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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  In  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  905 

[Docket  No.  FVO2-905-2 IFR] 

Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Change  in 
the  Minimum  Maturity  Requirements 
for  Fresh  Grapefruit 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  increases  the 
minimum  maturity  requirements  for 
fresh  grapefruit  under  the  marketing 
order  for  Oranges,  Grapefruit, 
Tangerines,  and  Tangelos  Grown  in 
Florida  (order).  The  Citrus 
Administrative  Committee  (Committee), 
which  locally  administers  the  order, 
recommended  this  change  for  Florida 
grapefruit.  This  rule  increases  the 
minimum  maturity  requirements  from  a 
7.5  percent  soluble  solids  (sugars)  and  a 
7.0  to  1  solids  to  acid  ratio  with  a 
sliding  scale  minimimi  ratio  of  6.0  to  1, 
to  cm  8.0  percent  soluble  solids  (sugars) 
and  a  7.5  to  1  solids  to  acid  ratio  with 
a  sliding  scale  minimum  ratio  of  7.2  to 
1 .  This  change  provides  a  sweeter 
grapefruit  taste  and  should  increase 
consumer  demand  for  fresh  grapefruit. 
DATES:  Effective  August  29,  2002; 
comments  received  by  October  28,  2002 
will  be  considered  prior  to  issuance  of 
a  final  rule. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938,  or 
e-mail:  moab.docketcIerk@usda.gov.  All 


comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.afns.  usda.gov/fv/inoab. html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melissa  Schmaedick,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  Post 
Office  Box  1035,  Moab,  Utah  84532; 
telephone:  (435)  259-7988,  Fax:  (435) 
259-4945;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
fay.  Guerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  oranges, 
grapefruit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  action  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

the  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 


obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  -^f  the  order 
or  to  be  exempted  therefrom.  A  handier 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entn,'  of  the  ruling. 

This  rule  increases  the  minimum 
maturity  requirements  for  fresh  Florida 
grapefruit.  This  change  increases  the 
current  minimum  maturity  from  a  7.5 
percent  soluble  solids  (sugars)  and  a  7.0 
to  1  solids  to  acid  ratio  with  a  sliding 
scale  minimum  ratio  of  6.0  to  1,  to  an 
8.0  percent  soluble  solids  (sugars)  and  a 
7.5  to  1  solids  to  acid  ratio  with  a 
sliding  scale  minimum  ratio  of  7.2  to  1. 
This  change  results  in  a  sweeter 
grapefruit  taste  and  should  increase 
consumer  demand  for  fresh  grapefruit. 
This  action  was  recommended  by  the 
Committee  at  its  meeting  on  May  22. 
2002,  during  which  thirteen  Committee 
members  voted  in  favor  of  this  change, 
and  three  voted  against. 

Section  905.52  of  the  order  provides 
the  authority  for  the  establishment  of 
grade  and  size  requirements  for  Horida 
citrus.  One  element  of  grade  is  maturity. 
Section  905.306  of  the  order  specifies, 
in  part,  the  minimum  grade 
requirements  for  grapefruit.  The  current 
grqde  requirement  for  Florida  grapefruit 
is  a'U.S.  No.  1.  The  specifics  of  this 
grade  requirement  are  listed  under  the 
U.S.  Standards  for  Grades  of  Florida 
Grapefruit  (7  CFR  2851.750-2851.784). 

The  U.S.  Standards  for  Grades  of 
Florida  Grapefruit  (Standards)  specify 
minimum  and/or  maximum  allowances 
for  discoloration,  firmness,  color, 
texture,  form/shape,  varietal 
characteristics,  and  maturity.  The 
Standards  define  maturity  by 
referencing  the  1995  Florida  Department 
of  Citrus  (FDOC)  Florida  Citrus  Code. 
Chapter  601  and  the  FDOC  Official 
Rules  Affecting  the  Florida  Citrus 
Industry,  Part  1,  Chapter  20-13.  The 
1995  Florida  Citrus  Code  specifies  a 
minimum  maturity  of  a  7.5  percent 
soluble  solids  (sugars)  and  a  7.0  to  1 
ratio  of  solids  to  acid.  The  FDOC  also 
en\ploys  a  Citrus  Fruit  Maturity  Chart  as 
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a  sliding  scale  to  determine  equivalent 
soluble  solids  and  ratio  maturity 
combinations.  The  sliding  scale  allows 
for  a  range  of  soluble  solids  and  ratio 
combinations  that  are  comparable  to  the 
required  minimum  maturity  level  rather 
than  just  a  fixed  minimimi  requirement. 
With  the  sliding  scale,  a  higher  level  of 
soluble  solids  (sugars)  allows  for  a  lower 
solids  to  acid  ratio.  In  other  words, 
grapefruit  with  higher  soluble  solids  can 
have  a  lower  solids  to  acid  ratio  and 
meet  the  minimum  maturity 
requirements. 

This  rule  increases  the  minimum 
matiuity  requirements  for  firesh  Florida 
grapefruit.  At  its  meeting  on  May  22, 
2002,  the  Committee  recommended 
increasing  the  ciurent  minimum 
maturity  level  for  fresh  grapefruit  from 
a  7.5  percent  soluble  solids  (sugars)  and 
a  7.0  to  1  solids  to  add  ratio  with  a 
sliding  scale  minimum  ratio  of  6.0  to  1 
as  specified  in  the  Standards,  to  an  8.0 
percent  soluble  solids  (sugars)  and  a  7.5 
to  1  solids  to  acid  ratio  with  a  sliding 
scale  minimum  of  7.2  to  1. 

The  Committee  had  formed  a 
subcommittee  to  examine  the  maturity 
issue,  the  Subconunittee  on  Grapefruit 
Maturity  Standards  (subcommittee).  The 
subcommittee  determined  that  the 
-  minimmn  matiuity  requirements  for 
fresh  grapefruit  should  be  increased  and 
forwarded  this  idea  to  the  full 
Committee  at  the  May  meeting.  The 
subcommittee's  presentation  to  the  full 
Committee  focused  on  declining  fresh 
grapefruit  sales,  which  it  attributed  to 
consumer  dissatisfaction  with  taste. 
Furthermore,  it  discussed  the  potential 
to  increase  consumer  demand  through 
increasing  the  sweetness  of  grapefruit, 
particularly  early  in  the  season. 

The  subcommittee  found  that 
consumers  would  be  more  likely  to 
make  repeat  purchases  if  their  initial 
taste  experience  of  early  season 
grapefruit  were  positive.  By  increasing 
the  minimiun  maturity  requirements, 
the  industry  could  meet  consumer 
demand  for  a  sweeter  tasting  fruit.  The 
subcommittee  based  its  proposal  to 
increase  the  minimum  maturity 
standard  on  recent  market  research 
studies  and  cited  industry  requests  and 
support  for  a  higher  maturity  standard. 

The  research  studies  referenced  by  the 
subcommittee  were  undertaken  by  the 
FDOC,  or  at  their  request,  and  were 
designed  to  determine  those  factors 
causing  sales  of  fresh  grapefruit  to 
decline  and  those  that  cause  demand  to 
increase.  Much  of  the  decline  in  sales 
was  attributed  to  consumer 
dissatisfaction  with  bitter  tasting 
grapefruit  early  in  the  harvest  season 
which,  in  turn,  resulted  in  consumer 
reluctance  to  make  repeat  purchases. 


The  studies  indicate  consmner  demand 
for  grapefruit  would  increase  if  their 
initial  taste  experience  were  positive.  In 
other  words,  repeat  purchases  are  linked 
to  consumer  satisfaction  with  taste 
(Florida  Department  of  Citrus, 
Consumer  Research,  February  20,  2002, 
conducted  by  a  market  research  group; 
Grapefruit  Sensory  Evaluation  Study, 
February  19,  1997,  conducted  by  the 
FDOC;  FDOC  Grapefruit  Strategy 
Working  Session,  February  20,  2002, 
conducted  by  a  market  research  group). 

The  subcommittee  stated  there  was 
also  substantial  industry  support  for  an 
increase  in  the  minimum  maturity 
requirements,  and  referenced  memos 
received  by  the  Committee  in  support  of 
such  an  increase.  The  memos  received 
were  from  several  industry  groups 
representing  nearly  80  percent  of  ttesh 
grapefruit  shipments.  The  memos 
specified  the  need  to  increase  sales  and 
identiSed  an  increased  maturity 
standard  as  a  means  to  improve 
consumer  demand,  particularly  through 
repeat  purchases. 

The  Committee,  in  its  deliberations 
following  the  subcommittee's 
presentation,  discussed  the  state  of  the 
fresh  grapefruit  market.  Discussion 
centered  around  declining  market 
demand  and  the  need  to  improve 
consumer  purchasing  patterns, 
particularly  for  early  season  and  repeat 
purchases.  The  Corrunittee  drew  bom 
information  provided  by  the 
subconunittee,  market  studies,  and  from 
Committee  members,  and  determined 
that  providing  the  consiuner  with  a 
sweeter,  more  matvue  grapefruit  will 
likely  result  in  improved  fresh  fruit 
sales. 

The  purpose  of  this  action  is  to  help 
stabilize  the  market  for  Florida 
grapefrmt  aad  improve  producer  retvuns 
by  strengthening  demand  and  increasing 
the  number  of  repeat  purchases  of 
grapefruit.  Market  research  indicates 
this  rule  provides  the  consumer  with  a 
grapefruit  that  is  closer  to  consumer 
expectations  in  terms  of  sweetness, 
thereby  resulting  in  an  increased 
demand  for  fresh  grapefruit. 

According  to  the  FDOC  Florida  Citrus 
Outlook  2001-2002  report,  domestic 
consumption  of  fresh  Florida  grapefruit 
has  been  declining  in  recent  years, 
dropping  from  7-pounds  per  capita 
consumption  in  the  early  1980's  to  6- 
pounds  per  capita  consumption  in  the 
late  1990's.  The  Economic  Research 
Service,  USDA,  listed  per  capita 
domestic  consumption  of  grapefruit  as 
5.19  pounds  in  2000. 

This  reduced  consumption  is 
reflected  in  the  shipping  data  for  fresh 
grapefruit.  The  Committee's  2000-2001 
Aimual  Statistical  Report  indicates 


shipments  of  Florida  fi^sh  grapefruit 
have  declined  28  percent  over  the  past 
five  seasons,  dropping  from  22.1  million 
boxes  (1%  bushels)  in  1996-1997,  to 
15.9  million  boxes  in  2000-2001.  For 
the  same  period,  FDOC  reports  show 
that  domestic  consumption  of  fresh 
grapefruit  has  declined  nearly  38 
percent,  from  18.6  million  cartons  (Vs 
bushel)  diu-ing  the  1996-1997  season  to 
11.6  niillion  cartons  for  the  2000-2001 
season. 

The  FDOC  also  notes  that  Florida's 
share  of  the  U.S.  fresh  grapefruit  market 
has  declined  from  71.7  percent  in  1990- 
1991,  to  44.0  percent  in  2001-02.  Much 
of  this  lost  market  share  has  gone  to 
Texas.  Texas  shipped  an  estimated  273 
million  pounds  of  besh  grapefruit  to  the 
domestic  and  Canadian  markets  in 
2000-2001  compared  to  184.3  million 
pounds  in  1995-96,  and  accounted  for 
over  31  percent  of  those  market 
shipments  in  2000-2001,  up  from  17 
percent  in  1995-96.  Texas  had  a  32 
percent  increase  in  shipments  to  those 
markets  over  the  1995-96  season. 
During  the  same  period,  to  the  same 
markets,  Florida  fresh  grapefruit 
shmments  decreased  by  32  percent. 

The  Committee  raised  the  question  as 
to  the  minimum  maturity  requirements 
for  fresh  Texas  grapefruit.  One  reason 
for  the  increasing  demand  for  Texas 
grapefruit  may  be  its  sweeter  taste. 
Texas  ciurently  has  a  higher  minimum 
maturity  requirement  than  Florida. 
Minimimi  maturity  requirements  for 
fresh  Texas  grapefruit  include  a  9.0 
percent  soluble  solids  (sugars)  and  a  7.2 
to  1  solids  to  acid  ratio. 

The  Committee  recognized  that 
Florida  grapefruit  production  has  been 
declining  along  with  demand.  However, 
the  lower  market  supply  has  not 
stabilized  market  prices.  Florida 
accoiuits  for  nearly  80  percent  of  total 
domestic  grapefruit  production. 
Production  for  the  2000-2001  season 
was  approximately  46  million  boxes. 
This  compares  to  production  of 
approximately  47.1  million  boxes  for 
the  1998-99  season,  and  is  substantially 
less  than  the  55.8  million  boxes 
produced  in  1996-97.  While  this 
represents  nearly  an  18  percent  decrease 
in  Florida  grapefruit  production,  lower 
supply  did  not  result  in  higher  producer 
returns  as  demand  for  fresh  Florida 
grapefruit  also  declined  during  this 
period. 

The  weakening  demand  for  Florida 
fresh  grapefruit  has  contributed  to 
declining  on-tree  prices  and  has  led  to 
economic  abandonment  of  fruit. 
According  to  the  National  Agricultural 
Statistical  Service,  on-tree  prices  for 
fresh  Florida  grapefruit,  fell  from  an 
average  of  $6.52  per  box  in  1999-2000 
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to  an  average  of  $4.80  per  box  in  2000- 
2001.  Due  to  low  economic  returns  the 
past  several  years,  some  producers  have 
resorted  to  leaving  portions  of  their 
crops  unharvested.  Economic 
abandonment  has  impacted  the  Florida 
grapefruit  industry  for  four  of  the  past 
six  seasons,  reaching  an  apex  of  12 
percent  of  total  production  in  the  1997- 
1998  season.  Abandoned  fruit 
accounted  for  4  percent  of  production  in 
the  2000-2001  and  the  2001-02  seasons. 

The  Committee  believes  the  over 
shipment  of  smaller  sized  red  seedless 
grapefruit  contributes  to  poor  retiuus 
and  lower  prices.  To  address  this 
situation  the  Committee  has 
recommended  weekly  percentage  of  size 
regulation  imder  §  905.153  for  the  last 
five  seasons.  This  regulation  limits  the 
voliune  of  small  sizes  entering  the 
market  during  the  regulated  period. 
Under  weekly  percentage  of  size 
regulation,  f.o.b.  prices  and  on-tree 
retiuns  increased  and  movement 
stabilized  as  compared  to  years  with  no 
percentage  of  size  regulation.  Weekly 
percentage  of  size  regulation  has  helped 
improved  the  situation,  but  it  has  not 
solved  all  the  problems.  Consequently, 
the  Committee  believes  it  is  important 
to  also  address  the  demand  side  of  the 
market. 

The  Committee's  recommendation  to 
increase  the  minimum  matiuity 
requirements  recognizes  that  due  to  loss 
of  market  demand,  decreasing 
production  and  limiting  shipments 
alone  cannot  adequately  stabilize 
weakening  prices.  In  its  efforts  to 
achieve  market  stabilization,  the 
Committee  has  turned  its  focus  to 
increasing  consumer  demand.  The 
Committee's  recommendation  to 
increase  the  minimum  niaturity 
requirements  seeks  to  increase  demand 
by  meeting  consumer  preferences  with  a 
sweeter  tasting  grapefruit. 

The  Committee's  recommendation  is 
supported  by  several  recent  market 
studies.  FDOC  research  on  consumer 
purchasing  attitudes  towards  grapefruit 
demonstrates  the  need  for  increasing 
sweetness  in  grapefruit  taste.  Research 
results  indicate  that  taste  is  a  crucial 
factor  in  consumer  grapefruit 
purchasing  patterns,  particularly  repeat 
purchases  (Grapefruit  Sensory 
Evaluation  Study,  February  19,  2002, 
conducted  by  the  FDOC). 

One  study,  compiled  in  April  of  2002 
by  the  FDOC,  Blue  Ribbon  Committee 
6n  Grapefruit,  links  the  30-percent 
decline  in  fresh  grapefruit  sales  in  less 
than  10  years  to  customer  attrition  and 
consumer  perceptions  of  inconsistent 
taste.  Another  study  conduced  by 
Opinion  Dynamics  Corporation,  a 
market  research  group  (February  20, 


2002),  states  that  taste  is  by  far  the  most 
important  consideration  in  consumer 
purchases  of  fhiit. 

A  "Grapefhiit  Sensory  Evaluation 
Study"  conducted  by  the  FDOC  in  1997, 
concluded  that  the  major  determinant  of 
repeat  purchases  of  fresh  grapefruit  was 
the  flavor  of  the  consumer's  first 
grapefr\iit  purchase  of  the  season.  The 
results  of  this  study  indicate  a  strong 
correlation  between  sweetness  of  flavor 
and  consumer's  willingness  to  make 
additional  purchases.  The  more-bitter 
the  consumer's  initial  grapefruit 
experience,  the  less  likely  the  consumer 
was  to  make  an  immediate  repeat 
purchase.  Conversely,  increased 
sweetness  resulted  in  incrsased  repeat 
purchases  of  fresh  grapefruit. 

An  additional  study  prepared  by  the 
Compendium  Group,  a  market  research 
group,  for  the  FDOC  Grapefruit  Strategy 
Working  Session,  February  2002,  also 
stressed  the  importance  of  consumer 
perceptions  and  expectations  in 
purchasing  decisions.  According  to  this 
study,  consumers  associate  sweetness  of 
grapefruit  flavor  to  the  overall  quality  of 
the  fruit.  The  study  states  "consumers 
want  consistent  friiit  that  tastes  the  way 
they  want  it." 

In  addition  to  the  abovementioned 
market  research,  there  is  strong  industry 
support  for  an  increase  in  the  minimum 
maturity  requirements.  Industry  support 
for  an  increase  in  the  minimum 
maturity  requirements  was  indicated 
through  memos  representing  nearly  80 
percent  of  Florida  grapefruit  production. 
Indian  River  Citrus  League  requested,  in 
a  memo  to  the  Committee,  a  raise  in  the 
minimum  maturity  to  8.0  percent 
soluble  solids  and  a  7.2  to  1  solids  to 
acid  ratio,  a  ratio  slightly  lower  than 
ultimately  recommended  by  the 
Committee.  Florida  Citrus  Packers  and 
the  Peace  River  Citrus  Growers 
Association  supported  an  even  larger 
increase  in  the  minimum  maturity 
standard.  Several  Committee  members 
also  expressed  strong  support  for  an 
increase. 

The  Committee's  recommendation  to 
raise  the  minimum  maturity  standard 
incorporates  its  belief  that  a  sweeter 
fresh  grapefruit  is  more  attractive  to 
consumers,  and  that  consumer 
satisfaction  with  taste  will  lead  to  an 
increase  in  repeat  purchases.  In  turn, 
greater  demand  for  fresh  grapefruit 
benefits  the  industry  as  a  whole,  as 
increased  demand  will  likely  help 
stabilize  market  prices. 

While  the  recommendation  to 
increase  the  minimum  maturity 
standard  was  accepted  by  a  majority  of 
Committee  members,  some  raised 
concerns  about  the  impact  of  the  higher 
standards  on  the  different  grapefruit 


producing  regions  and  on  early  market 
sales.  These  concerns  provided  the  basis 
for  the  three  Committee  members  who 
opposed  the  Committee's 
recommendation. 

One  concern  was  that  grapefruit 
production  in  areas  lying  to  the  nt)rth  of 
the  dominant,  central  grapefruit  growing 
region  could  be  disadvantaged  due  to 
differences  in  growing  conditions  One 
member  indicated  there  were  some 
areas  in  the  northern  production  region 
that  may  not  be  able  to  reach  the  higher 
maturity  standard  regardless  of  the  use 
of  a  sliding  scale,  and.  therefore,  be 
excluded  from  the  market.  Variety  of 
rootstock  and  geographic  differences  in 
soil  and  climate  were  listed  as  possible 
reasons  for  some  production  not  being 
able  to  meet  the  higher  standard. 

Although  some  fruit  may  not  meet  the 
higher  maturity  standard,  it  is  expected 
that  it  represents  a  very  small 
percentage  of  the  overall  crop.  The 
Committee's  recommendation 
represents  only  a  slight  increase  in  the 
minimum  maturity  and  includes  a 
sliding  scale.  The  sliding  scale  provides 
producers  additional  flexibility  in 
meeting  the  higher  standard.  Also,  the 
sliding  scale  helps  producers  in 
differing  regions  of  the  production  area 
to  meet  the  higher  maturity 
requirements  without  compromising  the 
desired  outcome  of  a  sweeter  grapefruit 
taste. 

Florida  citrus  maturity  samples  also 
indicate  that  the  majority  of  Florida 
grapefruit  will  meet  the  higher  maturity 
level,  albeit  later  in  the  season. 
Therefore,  while  some  fruit  may  require 
longer  maturing  periods  before hanest. 
the  majority  of  Florida  citrus  is  expected 
to  meet  the  higher  standard  at  some 
point  during  the  season.  It  is  estimated 
that  less  than  2  percent  of  the  Florida 
grapefruit  crop  will  not  make  the  higher 
maturity  in  a  typical  growing  season. 

Committee  members  also  countered 
that,  although  a  small  percentage  of 
Florida  grapefruit  production  may  not 
be  able  to  meet  the  higher  maturity 
standard,  this  percentage  pales  in 
comparison  to  the  amount  of  grapefruit 
production  currently  left  unharvested 
due  to  low  economic  returns.  Several 
million  boxes  of  grapefruit  were  left  on 
the  tree  four  of  the  past  six  seasons. 

Another  concern  raised  was  that  the 
higher  maturity  standard  requires  some 
frudt  to  be  left  on  the  tree  longer  than 
current  industry  practice,  and  that  some 
producers  will  then  forfeit  the  more 
lucrative  early-season  sales.  A  concern 
over  a  potential  loss  of  competitive 
advantage  was  also  voiced  by  the  Gulf 
Citrus  Growers  Association  (GCGA), 
which  indicated  in  a  memo  to  the 
Committee  its  opposition  to  an  increase 
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in  the  maturity  standard.  The  southern 
production  region  has  historically 
benefited  from  early-season  sales  as 
climate  conditions  allow  their  grapefruit 
production  to  matiire  sooner  than  the 
rest  of  the  production  area. 

The  FDCJe  maturity  sampling  results 
indicate  that  while  soluble  solids 
(sugars)  levels  are  on  average  well  over 
8.0  from  the  onset  of  the  grapefruit 
harvest  season,  ^erage  grapefruit  ratio 
solids  to  acid  levels  in  Florida  grapefruit 
generally  do  not  increase  over  7.0  to  1 
until  the  month  of  October,  nearly  one 
month  after  the  traditional  harvest 
season  begins.  Hence,  a  portion  of 
Florida  grapefruit  crop  will  not  meet  the 
higher  maturity  requirements  until 
slightly  later  in  the  season.  However, 
maturity  samples  also  indicate  that 
meeting  the  increased  maturity 
requirements  later  in  the  season  is 
practicable  for  the  majority  of  the 
Florida  grapefruit  industry  as  average 
soluble  solids  and  solids  to  acid  ratio 
levels  are  consistently  above  the 
recommended  minimum  threshold. 

While  the  recommended  increase  in 
minimum  maturity  could  cause  a  delay 
in  some  fruit  being  released  into  the 
higher  priced,  early-season  market,  the 
Conunittee  pressed  the  importance  of 
meeting  consumer  expectations  of  flavor 
in  order  to  seciire  repeat  piutrhases. 
There  is  a  push  to  get  fruit  into  the 
market  early  to  take  advantage  of  high 
prices  available  at  the  beginning  of  the 
season.  However,  early  fruit  tends  to  be 
less  matiue.  The  availability  of  this 
early,  less  mature  fruit  can  negatively 
impact  repeat  piuchases  and  reduce 
demand  in  the  long  term.  In  addition, 
the  higher  maturity  requirements  apply 
to  all  Florida  fresh  grapefruit.  This 
change  will  impact  of  the  entire 
industry,  not  just  individual  regions. 
Any  harvesting  delays  resulting  from 
this  increase  in  maturity  will  impact  all 
regions  of  the  production  area. 

Committee  members  stated  that  while 
an  increase  in  the  minimum  maturity 
standard  could  delay  the  release  of  some 
grapefruit  onto  the  market,  the  potential 
opportunity  costs  of  losing  early-season 
sales  will  be  more  than  compensated  for 
by  consumers  buying  grapefruit  more 
frequently  due  to  its  sweeter,  more 
appealing  taste.  Fiuthermore,  the 
Committee  estimated  that  only  a  small 
percentage  of  total  Florida  fresh 
grapefruit  shipments  will  be  affected  by 
this  change  in  the  minimum  maturity 
standard.  In  addition,  the  whole 
industry  benefits  from  a  stronger  market 
demand  and  increased  consumer 
satisfaction. 

Taking  into  consideration  the  above 
concerns,  the  Committee  believes 
increasing  the  maturity  standard  will 


benefit  the  industry.  The  Conunittee 
believes  the  higher  maturity 
requirements  will  result  in  a  sweeter 
grapefruit  taste  and  improve  producer 
returns  through  increased  consumer 
purchases  of  fresh  grapefruit  by 
addressing  consumer  preferences  for  a 
more  appealing  taste.  Moreover,  as 
maturity  natiu'ally  increases  throughout 
the  season,  the  overall  impact  on 
industry  shipments  will  be  equal  to  or 
less  than  2  percent  of  the  total  grapefruit 
crop.  Also,  the  sliding  scale  allows  some 
flexibility  for  handlers  to  meet  the 
higher  matiu-ity  requirements  without 
compromising  the  desired  sweeter 
grapefruit  taste. 

Therefore,  this  rule  raises  the 
minimum  maturity  requirements  from  a 
7.5  percent  soluble  solids  (sugars)  and  a 
7.0  to  1  solids  to  acid  ratio  with  a 
sliding  scale  minimiun  ratio  of  6.0  to  1, 
to  an  &.0  percent  soluble  solids  (sugars) 
and  7.5  to  1  solids  to  acid  ratio  with  a 
sliding  scale  minimum  of  7.2  to  1.  The 
sliding  scale  is  based  on  the  FDOC 
Citrus  Fruit  Maturity  Chart,  and  is  as 
follows: 


Minimum  total  soJids 
(sugars),  % 


8.0  to  (not  including) 
9.1 

9.1  lo  (not  including) 
9.2 

9.2  to  (not  including) 
9.3  '' 

9.3  to  (not  including) 
9.4 

9  4  to  (not  including) 
9.5 

9.5  to  (not  including) 
9.6 

9.6  and  greater 


Solids  to  acid  min- 
imum ratio 


7.50  to  1 


7.45  to  1 


7.40  to  1 


7.35  to  1 


7.30  to  1 


7.25  to  1 


7.20  to  1 


Section  8e  of  the  Act  provides  that 
when  certain  domestically  produced 
commodities,  including  grapefruit,  are 
regulated  under  a  Federal  marketing 
order,  imports  of  that  commodity  must 
meet  the  same  or  comparable  grade, 
size,  quality,  and  maturity  requirements. 
Since  this  rule  increases  the  minimum 
matiuity  requirements  under  the 
domestic  handling  regulations,  a 
corresponding  change  to  the  import, 
regulations  must  also  be  accomplished. 
A  rule  making  a  similar  change  to  the 
maturity  requirements  under  the  import 
regulations  will  be  issued  as  a  separate 
action.  -  / 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 


Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  there  luider,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefruit 
handlers  subject  to  regidation  imder  the 
order  and  approximately' 11,000 
producers  of  citrus  in  the  regulated  area; 
Small  agricultural  service  firms,  which 
includes  handlers,  are  defined  by  the 
Small  Business  Administration  (SBA)  as 
those  having  annual  receipts  of  less  than 
$5,000,000,  and  small  agricultiu-al 
producers  are  defined  as  those  having 
aimual  receipts  of  less  than  $750,000 
(13  CFR  121.201). 

Based  on  industry  and  Committee 
.  data,  the  average  annual  f.o.b.  price  for  ' 
\     fresh  Florida  grapefruit  during  the 
2001-02  season  was  approximately 
$6.98  per  Vs-bushel  carton,  and  total 
fresh  shipments  for  the  2000-01  season, 
were  estis^ted  at  31.68  million  cartons. 
Approxiijptely  33  percent  of  all 
handlers  handled  72  percent  of  Florida 
grapefruit  shipments.  Using  the  average 
f.o.b.  price,  at  least  66  percent  of 
^.grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's 
definition.  Therefore,  the  majority  of 
Florida  grapefruit  handlers  may  be 
classified'^s 'small  entities.  The  majority, 
of  Florida  grapefruit  producers  may  also 
be  classified  as  small  entities. 

lliere  has  been  a  significant  decline 
in  consumer  purchases  of  fresh  Florida 
grapefruit.  The  Committee  believes  that 
taste  .is  one  of  the  prime  factors  effectk^g 
demand  and  repeat  purchases.  This  rule  ~ 
increases  the  minimum  matiirity 
reqtiirements  frvm  a  7.5  percent  soluble 
solids  and  a  7.0  to  1  solids  to  acid  ratio 
with  a  sliding  scale  minimum  ratio  of~>~ 
6:0  to  1,  to  an  8.0  percent  soluble  solids    . 
(sugars)  and  a  7.5  to  1  solids  to  acid 
ratio  with  a  sliding  scale  miniiniun  ratio 
of  7.2  to  1.  The  increase  results  in  a 
sweeter  tasting  fruit,  particularly  in 
early  months  of  the  harvest  season,  and 
should  increase  consiuner  demand  for 
fresh  grapefruit.  The  Committee  made 
^its  recommendation  at  its  May  22,  2002 
meeting,  in  a  vote  of  thirteen  in  Favor  of 
this  change,  with  three  opposed.  This 
rule  niodifies  the  grade  provisions  of 
§  905.306.  Authority  for  this  action  is 
provided  in  §  905.52  of  the  order. 

The  increased  minimum  maturity 
requirements  results  in  a  sweeter 


grapefruit  tasting  product  being  released 
into  the  marketplace,  particularly 
during  the  early  months  of  the  season. 
Lower  maturity,  which  often  translates 
into  a  more  tart  or  bitter  grapefruit  taste, 
is  typical  of  early  season  fresh-picked 
grapefruit.  Market  research  indicates 
that  a  sweeter  grapefruit  taste  is  more 
desirable  to  consumers  and  could 
contribute  to  more  repeat  pvirchases  of 
fresh  grapefriiit. 

A  "Grapefruit  Sensory  Evaluation 
Study"  conducted  by  the  FDOC  in  1997, 
concluded  that  the  major  determinant  of 
repeat  purchases  of  fresh  grapefruit  was 
the  flavor  of  the  consiuner's  first 
grapefruit  purchase  of  the  season.  The 
results  of  this  study  indicate  a  strong 
correlation  between  sweetness  of  flavor 
and  consumer's  willingness  to  make 
additional  purchases.  The  more-bitter 
the  consumer's  initial  grapefruit 
experience,  the  less  likely  the  consumer 
was  to  make  an  immediate  repeat 
purchase.  Conversely,  increased 
sweetness  resulted  in  increased  repeat 
purchases  of  fiesh  grapefruit. 

The  Committee  discussed  the 
potential  costs  associated  with  this 
action,.It  was  mentioned  that  some 
producers  coulee  disadvantaged  by 
increased  costMBuch  costs  may  include, 
for  example,  the.  need  for  additional 
maturity  checks  and  fruit  that  does  not 
meet  the  higher  maturity  requirements. 
The  changes  in  this  rule  may  require 
some  producers  to  nm  additional 
matiu"ity  checks  prior  to  harvest  and 
shipping  to  ensuje  maturity.  While 
additional  maturijy  checks  could  be 
required  for  some,  such  checks  are 

_,  considered  a  standard  practice  within 
the  industry  and  are  not  expected  to 
result  in  Significant  increased  costs  to 
producers.  Additional  maturity  tests 
could  be  avofded  by  simply  delaying  the 
harvest  of  the  groves  in  question.  Also, 
t^e^overall  impact  of  this  change  ^n 
shipments  is  expected  to  be  minimal. 
Bec;aiise  grapefruit  continues  to  mature 
throughout  the  seasoif ,  the  overall 
impact  on  industry  shipments  should  be 
small,  with  only  a  small  part  of  the 
grapefruit  crop,  equal  to  or  less  than  2 
percent  of  overall  production,  possibly 
not  meeting  the  increased  maturity.  The 
sliding  scale  also  provides  some 
additional  flexibility  to  help  producers 
meet  the  higher  maturity  requirements. 
This  rule  may  necessitate  a  delay  in 

'.  the  onset  of  the  fresh  grapefruit  harvest 
for  some  producejs^This  may  mean 

\  selling  fruit  later  in  the  season,  and 
possibly  missing  the  higher  prices 
typically  available  in  the  early-season. 
However,  the  higher  maturity 
requirements  apply  to  all  Florida  fresh 
grapefruit.  This  change  will  impact  on 
the  entire  industry,  not  just  individual 


regions.  Any  harvesting  delays  resulting 
from  this  increase  in  maturity  will 
impact  all  regions  of  the  production 
area. 

In  addition,  it  is  anticipated  that  this 
change  will  result  in  higher  consumer 
satisfaction  and  more  repeat  purchase, 
which  should  strengthen  demand  and 
stabilize  prices.  Therefore,  the 
Committee  believes  the  benefits  gained 
from  increased  sales  as  a  result  of  more 
frequent  consumer  purchases  outweigh 
any  losses  associated  with  slightly  lower 
prices  received  for  shipments  delayed 
due  to  increased  maturity  requirements. 
Any  additional  harvesting  costs  should 
also  be  compensated  for  through 
increased  sales  and  stability  in  on-tree 
prices. 

The  purpose  of  this  rule  is  to  help 
stabilize  the  market  and  improve 
producer  returns  by  increasing  the 
number  of  repeat  purchases  of 
grapefruit,  particularly  earlier  in  the 
season.  Based  on  the  information  given 
above,  market  research  indicates  this 
rule  provides  the  consumer  with  a 
product  that  is  closer  to  consumer 
expectations  in  terms  of  sweetness  of 
flavor,  therefore  resulting  in  an 
increased  demand  for  fresh  grapefruit. 
The  opportunities  and  benefits  of  this 
rule  are  expected  to  be  available  to  all 
grapefruit  handlers  and  producers 
regardless  of  their  size  of  operation. 

The  Committee  considered 
alternatives  to  taking  this  action.  One 
alternative  considered  was  a  fixed 
maturity  rate  near  the  level  identified  in 
the  market  research  studies  of  a  level  of 
8.5  percent  soluble  solids  and  an  8.0  to 
1  solids  to  acid  ratio  or  higher. 
^  Committee  members  believed  this 
option  would  ^e  too  drastic  of  a  change 
to  effectuatenn  one  season.  While 
market  research  demonstrates  that 
consumer 4^stes  prefer  a  higher  soluble 
solid*  (sugars)  and  ratio  combination 
and  sweeter  taste,  many  producers 
would  not  be  able  k)  achieve  that  level 
until  muc^  later  into  the  season. 
'  Therefore,  Jjjis  option  was  rejected. 

Another  alternative  considered  was  a 
fixed  maturity  rate  of  8.0  percent 
soluble  solids  and  a  7.5  to  1  solids  to 
acid  ratio  without  the  addition  of  an 
equivalent  soluble  solids  and  solids  to 
acid  ratio  sliding  scale.  However,  due  to 
geographical  and  climactic  differences 
between  varying  regions  in  the 
production  area,  some  Committee 
members  believed  that  some  producers 
would  have  more  difficulty  in  achieving 
the  fixed  rate,  therefore 
disproportionately  foregoing  the  more 
lucrative  early  season  sales.  Therefore, 
this  alternative  was  also  rejected. 

The  Committee  also  discussed  leaving 
the  regidations  as  currently  issued. 


However,  the  majority  of  Committee 
members  agreed  that  some  change  to 
minimum  maturity  was  necessan,'  to 
improve  consumer  demand  for  fresh 
grapefruit  and  to  help  them  compete  in 
the  present  market.  Consequently,  this 
alternative  was  also  rejected. 

This  rule  will  not  impose  any 
additional  reporting  or  recordkeeping 
requirements  on  either  small  or  large 
grapefruit  handlers.  As  with  all  Federal 
marketing  order  programs,  reports  and 
forms  are  periodically  reviewed  to 
reduce  information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  The  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap  or  conflict  with      ^ 
this  proposed  rule.  However,  as 
previously  stated,  grapefruit  have  to 
meet  certain  requirements  set  forth  in 
the  standards  issued  under  the 
Agricultural  Marketing  Act  of  1946  (7 
CFR  1621  et  seq.].  Standards  issued 
under  the  Agricultural  Marketing  Act  of 
1946  are  otherwise  voluntar>'. 

The  Committee's  meeting  was  wid(»ly 
publicized  throughout  the  citrus 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  22,  2002.  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  their  views  on  this  issue.  In 
addition,  interested  persons  are  invited 
to  submit  information  on  the  regulator\ 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wH'Vi:ams. usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  lay 
Guerber  at  the  previously  mentioned  ^ 

address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on  an 
increase  in  the  minimum  maturity 
requirements  prescribed  under  the 
order.  Any  comments  received  will  be 
considered  prior  to  finalization  of  this 
rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553,  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessan,', 
and  contran,'  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
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date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 

because:  (1)  Handlers  will  begin 
shipping  grapefruit  at  the  end  of  August: 
(2)  Florida  grapefruit  handlers  are  aware 
of  this  issue,  which  has  been  widely 
discussed  within  the  industry:  (3)  the 
Committee  recommended  this  change  at 
a  public  meeting  and  interested  parties 
had  an  opportunity  to  provide  input: 
and  (4)  this  rule  provides  a  6U-day 
comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

List  of  Subjects  7  CFR  Part  905 

Grapefruit,  Marketing  agreements. 
Oranges.  Reporting  and  recordkeeping 
requirements,  Tangelos.  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  905  is  amended  as 
follows: 

1.  The  authority  citation  for  7  CFR 
parts  905  and  944  continues  to  read  as 
follows: 

Authority:  7  l.S.C.  601-674. 

PART  905— ORANQES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

2.  Section  905.306  is  amended  by 
revising  the  introductory  texts  of 
paragraphs  (a)  and  (b).  and  adding  a 
new  paragraph  (e)  to  read  as  follows; 

§  905.306    Orange,  Grapefruit,  Tangerine 
and  Tangelo  Regulation. 

(a)  During  the  period  specified  in 
column  (2)  of  Table  I.  no  handler  shall 
ship  between  the  production  area  and 
any  point  outside  thereof,  in  the  48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States,  any 
variety  of  fruit  listed  in  column  (1)  of 
Table  I  unless  such  variety  meets  the 
applicable  minimum  grade  and  size 
(with  tolerances  for  size  as  specified  in 
paragraph  (c)  of  this  section)  specified 
for  such  variety  in  colurrms  (3)  and  (4) 
of  table  I:  Provided,  That  all  grapefruit 
meet  the  minimum  maturity 
requirements  specified  in  paragraph  (e) 
of  this  section. 
***** 

(b)  During  the  period  specified  in 
column  (2)  of  Table  II,  no  handler  shall 
ship  to  any  destination  outside  the  48 
contiguous  States  and  the  District  of 
Columbia  of  the  United  States  any 
variety  of  fruit  listed  in  column  (i)  of 
Table  II  unless  such  variety  meets  the 
applicable  minimum  grade  and  size 
(with  tolerances  for  size  as  specified  in 
paragraph  (c)  of  this  section)  specified 
for  such  variety  in  columns  (3)  and  (4) 
of  Table  11:  Provided,  That  all  grapefruit 
meet  the  minimum  maturity 


requirements  specified  in  paragraph  (e) 
of  this  section. 

***** 

(e)  All  grapefruit  shipped  under  the 
order  shall  meet  minimum  maturity 
requirements  of  8.0  percent  soluble 
solids  (sugars)  and  7.5  to  1  solids  to  acid 
ratio  or  shall  comply  with  one  of  the 
alternate  equivalent  soluble  solids  and 
solids  to  acid  ratio  combinations  set 
forth  in  Table  III:  Provided,  That  the 
minimum  ratio  shall  not  drop  below  7.2 
even  if  the  soluble  solids  (sugars) 
reaches  a  level  higher  than  9.6. 

Table  III 


Minimum  total  solids 

Solids  to  acid  min- 

(sugars), °o 

imum  ratio 

8  0  to  (not  including) 

7.50  to  1 

91 

9.1  to  (not  including) 

7.45  to  1 

9.2 

9.2  to  (not  including) 

7.40  to  1 

9.3 

9  3  to  (not  including) 

7.35  to  1 

94 

9  4  to  (not  including) 

i  7.30  to  1 

9.5 

9.5  to  (not  including) 

7.25  to  1 

96 

9.6  and  greater 

7.20  to  1 

DHted:  August  2'i.  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Sfr\-icf. 

U-R  U()( .  02-22008  Filed  8-23-02:  5:03  pm] 

BILLING  CODE  3410-02-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-167-AD;  Amendment 
39-12866;  AD  2002-17-01] 

RIN2120-AA64 

Airworthiness  Directives;  Learjet 
Model  45  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  certain  Learjet  Model  45 
airplanes.  This  action  requires  pulling 
the  FOOT  WARM  circuit  breaker 
located  on  the  copilot's  circuit  breaker 
panel,  and  installing  a  collar  on  that 
circuit  breaker.  This  action  is  necessary 
to  prevent  an  electrical  short  circuit 
between  the  pilot's  and  copilot's  foot 


warmers  and  the  composite  floorboards, 
which  could  result  in  outgassing  of  the 
faceply  material  of  the  composite 
floorboards,  and  consequent  smoke  in 
the  cockpit.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Effective  September  12,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
12,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  28,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No,  2002-NM- 
167-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
'iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No,  2002-NM-167-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Learjet, 
Inc.,  One  Learjet  Way,  Wichita,  Kansas 
67209-2942.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100, 
Mid-Continent  Airpoirt,  Wichita,  Kansas; 
or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Jose 
R.  Flores,  Aerospace  Engineer,  ACE- 
116W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Mid-Continent  Airport, 
Wichita,  Kansas  67209;  telephone  (316) 
946-4133;  fax  (316)  946-4407. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
has  received  reports  of  smoke  in  the 
cockpit  caused  by  electrical  short 
circuits  between  the  pilot's  and'copilot's 
foot  warmers  and  the  composite 
floorboards.  A  short  circuit  in  a  foot 
warmer  causes  electrical  current  to  flow 
through  the  metal  heelplate  of  the  foot 
warmer  to  the  composite  floorboards. 
Due  to  the  high  resistance  of  the 
composite  floorboards,  the  circuit 
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breaker  may  not  open,  or  the  opening 
could  be  significantly  delayed. 

After  the  fii'st  incident,  that  occiured 
on  an  older  design  of  the  foot  warmer, 
the  manufactiu^r  re-designed  the  foot 
warmer  to  minimize  the  potential  for 
this  failure  mode.  After  the  latest 
incident,  the  re-designed  foot  wanner 
was  evaluated,  and  was  foimd  to  have 
the  same  potential  for  an  electrical  short 
circuit.  This  condition,  if  not  corrected, 
could  result  in  outgassing  of  the  faceply 
material  of  the  composite  floorboard, 
and  consequent  smoke  in  the  cockpit. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Learjet  Alert  Service  Bulletin  SB  A45- 
21-14,  dated  May  3,  2002,  which 
describes  procedures  for  pulling  the 
FOOT  WARM  circuit  breaker  located  on 
the  copilot's  circuit  breaker  panel.  The 
alert  service  bulletin  also  describes 
procediu-es  for  installation  of  a  collar  on 
the  foot  warmer  circuit  breaker  to 
prevent  the  FOOT  WARM  circuit 
breaker  from  being  activated. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  is  being  issued  to 
prevent  an  electrical  short  circuit  in  the 
pilot's  and  copilot's  foot  warmers, 
which  could  result  in  outgassing  of  the 
faceply  material  of  the  composite 
floorboard,  and  consequent  smoke  in 
the  flightdeck.  This  AD  requires  pulling 
the  FOOT  WARM  circuit  breaker 
located  on  the  copilot's  circuit  breaker 
panel,  and  installing  a  collar  on  that 
circuit  breaker.  The  actions  are  required 
to  be  accomplished  in  accordance  with 
the  alert  service  bulletin  described 
previously. 

Interim  Action 

This  is  considered  to  be  interim 
action.  The  manufacturer  has  advised 
that  it  currently  is  developing  a 
modification  that  will  address  the 
unsafe  condition  addressed  by  this  AD. 
Once  this  modification  is  developed, 
approved,  and  available,  we  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 


Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
imder  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  conunents  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons,  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-167-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 


The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulators  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergeacy 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

S  39.1 3    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-17-01     learjet:  Amendment  39-12866 
Docket  2002-NM-167-AD. 

Applicability':  Model  45  airplanes,  serial 
numbers  45-005  through  45-213  inclusive: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  .\G.  For 
airplanes  that  have  tieen  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  .in 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  b\ 
this  ,^D;  and,  if  the  unsafe  condition  ha>  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  electrical  short  cin  uii 
between  the  pilot's  and  copilot's  foot 
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warmers  and  the  composite  floor  boards, 
which  could  result  in  outgassing  of  the 
faceply  material  of  the  composite 
floorboards,  and  consequent  smoke  in  the 
cockpit,  accomplish  the  following; 

Circuit  Breaker  Deactivation  and  Collar 
Installation 

(a)  Within  25  flight  hours  after  the  effective 
date  of  this  AD.  pull  the  FOOT  WARM 
circuit  breaker  located  on  the  copilot's  circuit 
breaker  panel,  and  install  a  collar  on  the 
FOOT  WARM  circuit  breaker,  per  Learjet 
Alert  Service  Bulletin  SB  A45-21-14,  dated 
May  3,  2002. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Wichita 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Wichita  .^CO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Wichita  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Learjet  Alert  Service  Bulletin  SB  ,^45- 
21-14.  dated  May  3.  2002.  This  incorporation 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Learjet.  Inc..  One  Learjet 
Way,  Wichita,  Kansas  67209-2942.  Copies 
may  be  inspected  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind  Avenue, 
SW..  Renton.  Washington;  or  at  the  FAA, 
Wichita  Aircraft  Certification  Office,  1801 
Airport  Road,  Room  100,  Mid-Continent 
Airport,  Wichita,  Kansas;  or  at  the  Office  of 
the  Federal  Register.  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  12,  2002. 

Issued  in  Renton,  Washington,  on  August 
20,  2002. 
Vi  L.  Lipski. 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Senice. 
(FR  Doc.  02-21707  Filed  8-27-02;  8:45  ami 
BILLING  CODE  4910-13-P 
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14  CFR  Part  39 

[Docket  No.  95-ANE-30-AD;  Amendment 
39-9738;  AD  96-18-14] 

RIN2120-AA64 

Airworthiness  Directives;  Hartzell 
Propeiler  Inc.  HC-A3V,  HC-B3M,  HC- 
B3T,  HC-B4M,  HC-B4T,  and  HC-B5M 
Series  Propellers;  Correction 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Correcting  amendments. 

SUMMARY:  This  document  contains 
corrections  to  the  final  airworthiness 
directive  (AD),  which  was  published  in 
the  Federal  Register  on  September  1 1 , 
1996,  (61  FR  47809).  The  regulations 
related  to  Hartzell  Propeller  Inc.  HC- 
A3V,  HC-B3M.  HC-B3T.  HC-B4M,  HC- 
B4T,  and  HC-B5M  series  propellers 
blade  inspection  and  replacement. 
EFFECTIVE  DATE:  October  16.  1996. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tomaso  DiPaolo,  Aerospace  Engineer, 
Chicago  Aircraft  Certification  Office, 
FAA.  Small  Airplane  Directorate,  2300 
E.  Devon  Ave.,  Des  Plaines,  IL  60018; 
telephone  (847)  294-7031;  fax  (847) 
294-7834. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  final  AD  96-18-14  that  is  the 
subject  of  these  corrections  affects 
owners  and  operators  of  Hartzell 
Propeller  Inc.  HC-A3V,  HC-B3M,  HC- 
B3T.  HC-B4M,  HC-B4T,  and  HC-B5M 
series  propellers  who  are  required  to 
perform  hub  replacements  over  a  10- 
year  time  frame  with  a  concurrent  blade 
and  blade  clamp  inspection. 

Need  for  Correction 

As  published,  AD  96-18-14  (61  FR 
47809,  September  11, 1996)  contains 
errors  that  may  prove  to  be  misleading 
and  need  to  be  clarified. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Accordingly,  14  CFR  part  39  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


2.  Amend  AD  96-18-14  in  the 
Compliance  section  as  follows: 

a.  Revise  paragraph  (c)(3)  as  set  forth 
below;  and 

b.  In  Table  1  at  the  end  of  paragraph 
(c)(5),  in  the  entry  for  Hub  Model 
Nimiber  HC-B4MP-3,  imder  the  column 
heading  "Sept.  2002",  revise  "1394- 
3033"  to  read  "1394-2034",  and  in  the 
entry  for  Hub  Model  Niunber  HC- 
B5MP-5,  under  the  colimm  heading 
"March  2002",  remove  "5-6",  and 
under  the  column  heading  "Sept.  2002", 
remove  "7-8". 

96-18-14    Hartzell  Propeller  Inc.: 

Amendment  39-9738,  Docket  No.  95- 
ANE-30. 
***** 

Compliance:  *   *   * 

(c)  *   *   * 

(3)  The  two-letter  prefix  of  some  existing 
propeller  hub  serial  numbers  may  be 
followed  by  a  third  letter  "A."  The  presence 
or  absence  of  this  letter  has  no  significance 
in  determining  compliance. 
***** 

Issued  in  Burlington,  MA,  on  August  20, 
2002. 

fay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-21831  Filed  8-27-02;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  98-ANE-48-AD;  Amendment 
39-12867;  AD  2002-17-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Pratt  & 
Whitney  JT8D  Series  Turbofan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
that  is  applicable  to  certain  Pratt  & 
Whitney  JT8D  series  turbofan  engines. 
That  AD  currently  requires  revisions  to 
the  Time  Limits  Section  (TLS)  of  the 
manufacturer's  Engine  Manuals  (EM's) 
to  include  required  enhanced  inspection 
of  selected  critical  life-limited  parts  at 
each  piece-part  exposure.  This 
amendment  requires  modification  of  the 
airworthiness  limitations  section  of  the 
manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
incorporate  additional  inspection 
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requirements.  A  Federal  Aviation 
Administration  (FAA)  study  of  in- 
service  events  involving  uncontained 
failures  of  critical  rotating  engine  parts 
indicated  the  need  for  mandatory 
inspections.  The  mandatory  inspections 
are  needed  to  identify  those  critical 
rotating  parts  with  conditions,  which  if 
allowed  to  continue  in  service,  could 
result  in  imcontained  failures.  The 
actions  specified  by  this  AD  are 
intended  to  prevent  critical  life-limited 
rotating  engine  part  failure,  which  could 
result  in  an  uncontained  engine  failure 
and  damage  to  the  airplane. 
DATES:  Effective  February  24,  2003. 
ADDRESSES:  Information  regarding  this 
action  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Spinney,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate, 
12  New  England  Executive  Park, 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175:  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39) 
by  superseding  AD  2000-21-08, 
Amendment  39-11940  (65  FR  65731, 
November  2,  2000),  which  is  applicable 
to  Pratt  &  Whitney  IT8D  series  turbofan 
engines,  was  published  in  the  Federal 
Register  on  January  7,  2002,  (67  FR 
697).  Subsequently,  a  supplemental 
proposal,  which  corrected  the  engine 
a/pplicability  in  the  proposal  published 
6n  January  7,  2002,  was  published  in 
the  Federal  Register  on  February  14, 
2002  (67  FR  6888).  That  action  proposed 
to  require  modifications  to  the 
airworthiness  limitations  section  of  the 
manufacturer's  manual  and  an  air 
carrier's  approved  continuous 
airworthiness  maintenance  program  to 
include  required  enhanced  inspections 
of  selected  critical  life-limited  parts  at 
each  piece  part  exposure. 

CommentB 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Correction  of  Errors 

Several  commenters  request 
correction  of  errors  in  the  applicability 
of  the  notice  of  proposed  rulemaking 
(NPRM). 

The  FAA  agrees.  Most  of  the 
applicability  errors  were  corrected  with 


the  issuance  of  the  supplemental  NPRM; 
however,  in  paragraph  (b)  the  engine 
manual  referenced  to  perform  the 
inspections  was  incorrectly  identified. 
The  referenced  Engine  Manual  is 
corrected  corrected  in  this  final  rule. 

Publication  Date 

One  conmienter  requests  a  180-day 
period  between  the  publication  date  and 
the  effective  date  of  the  AD,  similar  to 
AD  2000-21-08. 

The  FAA  agrees.  The  effective  date  of 
this  AD  has  been  extended  to  180  days 
after  publication  to  allow  time  for  the 
specific  procedures  to  be  published.  The 
extra  time,  until  the  AD  becomes 
effective,  should  also  allow  the 
manufacturer  to  issue  a  manual 
revision. 

Part  Numbers  in  the  AD 

One  conunenter  believes  that  the  FAA 
has  reversed  its  position  relative  to  not 
incorporating  part  numbers  in  the  AD. 

The  FAA  partially  agrees.  As  the 
comment er -notes,  the  FAA  had 
previously  viewed  the  engine  manual 
for  this  engine  model  to  be  structured  so 
as  to  make  reference  to  "all"  part 
numbers  impractical.  The  FAj\  has 
again  reviewed  the  engine  manual  and 
the  proposed  new  changes  and  has 
determined  that  individual  part 
numbers  may  be  removed.  Therefore, 
this  AD  references  "all"  part  numbers, 
as  with  other  engine  lines.  The  decision 
not  to  include  part  numbers  was 
originally  made  to  accommodate  the 
industry.  The  removal  of  part  numbers 
eliminates  the  requirement  to  modify 
the  TLS  and  Continuous  Airworthiness 
Maintenance  programs  every  time  a  new 
part  number  is  introduced  by  the 
manufacturer  for  those  parts  covered  by 
the  AD. 

Proposed  Cleaning  and  Inspection 
Procedures 

Two  commenters  express  concern 
over  the  proposed  cleaning  and 
inspection  procedures  of  the  assembled 
high  pressure  turbine  (HPT)  and  shaft 
assembly.  Residual  alkaline  cleaning 
solution  may  introduce  corrosion  in  the 
mating  surfaces  of  the  disk,  shaft,  or 
bolts,  or  damage  the  coated  surfaces  of 
the  shaft  during  the  subsequent  rinse 
cycle.  Entrapped  fluorescent  penetrant 
inspection  (FPI)  fluid  may  lead  to 
chemical  degradation  of  the  disk  shaft 
assembly. 

The  FAA  disagrees.  The  standard 
practice  operating  procedure  for 
alkaline  cleaning  of  the  first  stage  HPT 
disk  and  shaft  assembly  requires  a  fresh 
water  rinse  after  performing  the  alkaline 
cleaning.  When  properly  rinsed,  the 
residual  alkaline  cleaning  solution  is 


removed.  Many  overhaul  shops  have 
been  using  the  alkaline  and  subsequent 
rinse  on  this  part  geometr\'  and  more 
complex  part  geometries  for  years 
without  any  reports  of  detrimental 
effects  caused  by  the  alkaline  solution. 
In  additon,  all  solutions  used  in  the  FPI 
process,  penetrants,  emulsifiers  and 
developers,  are  not  corrosive  to  engine 
parts  and  have  passed  corrosion 
compatibility  testing.  Based  on  the 
above  supporting  data,  the  FAA  has 
determined  that  the  proposed  cleaning 
and  inspection  processes  meet  the 
applicable  airworthiness  requirements, 
and  are  therefore  approved  for  the  first 
stage  HPT  disk  and  shaft  assembly  as 
stated  in  the  Engine  Manual,  481672. 
Section  72-52-04,  inspection  '04. 

Engine  Manual  72-52-02,  Inspections — 
04,  Figure  801 

One  commenter  requests  a  change  to 
the  view  of  Figure  801  of  inspection— 
04.  The  present  view  displays  a 
disassembled  view  of  the  disk  and  shaft 
assembly,  which  could  lead  to 
confusion  as  the  inspection  applies  to 
the  assembly. 

The  FAA  agrees.  The  manufacturer 
has  agreed  to  change  Figure  801  to  show 
the  first  stage  HPT  disk  and  shaft 
assembly  in  place  of  the  disassembled 
view  currently  contained  in  the 
inspection  procedure. 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
described  previously.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Economic  Analysis 

There  are  approximately  5,821  Pratt  & 
Whitney  JT8D  series  turbofan  engines  of 
the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  5.821 
engines  installed  on  aircraft  of  U.S. 
registry  will  be  affected  by  this  AD,  that 
it  will  take  approximately  8  work  hours 
per  engine  to  perform  the  required 
enhanced  inspections.  The  average  labor 
rate  is  $60  per  work  hour.  The  cost  of 
the  enhanced  inspections  per  engine  is 
approximately  $480  per  year  while  the 
approximate  total  cost  to  the  U.S.  fleet 
will  be  $2,794,080  per  year. 

Regulatory  Impact 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
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the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regidatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviati_on  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701.       uncontained  engine  failure  and  damage  to 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11940  (65  FR 
65731,  November  2,  2000)  and  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2082-17-02    Pratt  &  Whitney:  Docket  No. 
98-ANE-48-AD.  Supersedes  AD  2000- 
21-08.  Amendment  39-11940. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  (PW)  )T8D-1, 
-lA,  -IB,  -7,  -7A.  -7B,  -9,  -9A.  -11,  -15,  \ 
-15A.  -17,  -17A.  -17R,  and  -17AR  series 
furbofan  engines,  installed  on  but  not  limited 
to  Boeing  727  and  737  series,  and  McDonnell 
Douglas  DC-9  series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD,  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated.N^iless  already  done. 

To  prevent  critical  life-limited  rotating 
engine  part  failure,  which  could  result  in  an 


the  airplane,  do  the  following: 

Inspections 

(a)  Within  30  days  after  the  effective  date 
of  this  AD,  revise  the  Time  Limits  Section 
(TLS)  of  the  JT8D-1,  -1  A,  -IB,  -7,  -7A,  -7B, 
-9,  -9A,  -11,  -15,  -15A,  -17,  -17A,  -17R, 
and  -17AR  Turbofan  Engine  Manual,  part 
number  481672,  and  for  air  carrier  operations 
revise  the  approved  continuous 
airworthiness  maintenance  program,  by 
adding  the  following: 

"Critical  Life  Limited  Part  Inspection 

A.  Inspection  Requirements 

(1)  This  section  has  the  definitions  for 
individual  engine  piece  parts  and  tj^e 
inspection  procedures  which  are  necessary 
when  these  parts  are  removed  from  the 
engine. 

(2)  It  is  necessary  to  do  the  inspection 
procedures  of  the  piece  parts  in  paragraph  B 
when; 

(a)  The  part  is  removed  from  the  engine 
and  disassembled  to  the  level  specified  in 
paragraph  B  and 

(b)  The  part  has  accumulated  more  than 
100  cycles  since  the  last  piece  part 
inspection,  provided  that  the  part  was  not 
damaged  or  related  to  the  cause  for  its 
removal  from  the  engine. 

(3)  The  inspections  specified  in  this 
paragraph  do  not  replace  or  make  not 
necessary  other  recommended  inspections 
for  these  parts  or  other  parts. 

B.  Parts  Requiring  Inspection 

Note:  Piece  part  is  defined  as  any  of  the 
listed  parts  with  all  the  blades  removed. 


Description 


Section 


Inspection 


Hub  (Disk),  1st  Stage  Compressor: 

Hub  Detail— All  P/N's  

Hub  Assembly— All  P/N's  

2nd  Stage  Compressor: 

Disk— All  P/N's 

Disk  Assembly— All  P/N's 

Disk,  13th  Stage  Compressor— All  P/N's  

HP  Turbine  Disk,  First  Stage  w/integral  Shaft  All  P/N's 
HP  Turbine,  First  Stage,  w/  Separable  shaft: 

Rotor  Assembly— All  P/N's  

Disk— All  P/N's 

Disk,  2nd  Stage  Turbine— All  P/N's 

Disk,  3rd  Stage  Turbine— All  P/N's 

Disk  (Separable),  4th  Stage  Turbine— All  P/N's 

Disk  (Integral  Disk/Hub),  4th  Stage  Turbine— All  P/N's 


72-3^-31 

-02,  -03,  -04 

72-33-31 

-02,  -03,  -04 

72-33-33 

-02 

72-33-33 

-02 

72-36-47 

-02 

72-52-04 

-03 

72-52-02 

-04 

72-52-02 

-03 

72-53-16 

-02 

72-53-17 

-02 

72-53-15 

-02 

72-53-18 

-02" 

(b)  Except  as  provided  in  paragraph  (c)  of 
this  AD,  and  notwithstanding  contrary 
provisions  in  section  43.16  of  the  Federal 
Aviation  Regulations  (14  CFR  43.16),  these 
mandatory  inspections  must  be  performed 
using  the  TLS  of  the  PW  )T8D-1,  -lA,  -IB, 
-7,  -7A,  -7B,  -9,  -9A,  -11,  -15,  -ISA.  -17, 
-17A,  -17R,  and  -17AR  Turbofan  Engine 
Manual. 


Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector  (PMI), 
who  may  add  comments  and  then  send  it  to 
the  Manager,  ECO. 


Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
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location  where  the  requirements  of  this  AD 
can  be  done. 

Continuous  Airworthiness  Maintenance 
Program 

(e)  FAA-cerlificated  air  carriers  that  have 
an  approved  continuous  airworthiness 
maintenance  program  in  accordance  with  the 
record  keeping  requirement  of  §  121.369  (c) 
of  the  Federal  Aviation  Regulations  (14  CFR 
121.369  (c))  of  this  chapter  must  maintain 
records  of  the  mandatory  inspections  that 
result  from  revising  the  Time  Limits  section 
of  the  Instructions  for  Continuous 
Airworthiness  (ICA)  and  the  air  carrier's 
continuous  airworthiness  program. 
Alternately,  certificated  air  carriers  may 
establish  an  approved  system  of  record 
retention  that  provides  a  method  for 
preservation  and  retrieval  of  the  maintenance 
records  that  include  the  inspections  resulting 
from  this  AD,  and  include  the  policy  and 
procedures  for  implementing  this  alternate 
method  in  the  air  carrier's  maintenance 
manual  required  by  §  121,369  (c)  of  the 
Federal  Aviation  Regulations  (14  CFR 
121.369  (c));  however,  the  alternate  system 
must  be  accepted  by  the  appropriate  PMI  and 
require  the  maintenance  records  be 
maintained  either  indefinitely  or  until  the 
work  is  repeated.  Records  of  the  piece-part 
inspections  are  not  required  under  §  121.380 
(a)  (2)  (vi)  of  the  Federal  Aviation 
Regulations  (14  CFR  121.380  (a)  (2)  (vi)).  All 
other  operators  must  maintain  the  records  of 
mandatory  inspections  required  by  the 
applicable  regulations  governing  their 
operations. 

Note  3:  The  requirements  of  this  AD  have 
beerTTnet  when  the  engine  manual  changes 
are  made  and  air  carriers  have  modified  their 
continuous  airworthiness  maintenance  plans 
to  reflect  the  requirements  in  the  engine 
manuals. 

Effective  Date 

(f)  This  amendment  becomes  effective  on 
February  24,  2003. 

Issued  in  Burlington,  Massachusetts,  on 
August  21,  2002. 
Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-21832  Filed  8-27-02;  8:45  am] 
BILUNC  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AAL-1] 

Revlsiorvof  Class  E  Airspace; 
Cordova,  AK;  Correction 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT.     ^ 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  action  corrects  an  error 
on  one  of  the  bearings  listed  in  the 


revised  Class  E  airspace  description  at 
Cordova,  AK,  in  the  final  rule  and  the 
coordinates  for  the  exclusion  line  that 
were  published  in  the  Federal  Register 
on  July  25,  2002  (67  FR  48545), 
Airspace  Docket  02-AAL-l. 
EFFECTIVE  DATE:  0901  UTC,  October  3, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Derril  Bergt,  Operations  Branch,  AAL- 
538,  Federal  Aviation  Administration. 
222  West  7th  Avenue,  Box  14, 
Anchorage.  AK  99513-7587:  telephone 
number  (907)  271-2796;  fax:  (907)  271- 
2850;  e-mail:  Derril.ctr.Bergt@faa.gov. 
Internet  address:  http:// 
wviw.alaska.faa.gov/at  or  at  address 
http://162.58.28.4l/at. 
SUPPLEMENTARY  INFORMATION: 

History 

Federal  Register  Document  02-18620. 
Airspace  Docket  02-AAL-l.  published 
on  July  25,  2002  (67  FR  48545)  revised 
the  Class  E  airspace  area  at  Cordova. 
AK.  The  verbiage"*   *   *  060°  bearing 
from  the  Glacier  River  NDB  extending 
from  the  4.1-mile  radius  to  6  miles 
northeast*   *   *"  should  read  "*  *   * 
114°  bearing  from  the  Glacier  River  NDB 
extending  from  the  4,1 -mile  radius  to  6 
miles  southeast  *   *   *"  and  the  verbiage 
"•   *   *  from  lat.  60°  31'  00"  N,  long. 
145°  20'  00"  W;  to  lat.  60°  31'  03"  N. 
long.  145°  20'  59"  W."  should  read 
"*   *   *  from  lat.  60°  31' 03"  N,  long. 
145°  20'  59"  W:  to  lat.  60°  32'  45"  N. 
long.  145°  33'  43"  W."  This  action 
corrects  these  errors. 

Correction  to  Final  Rule 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  the  Class  E 
description  listed  for  the  Cordova.  Merle 
K.  (Mudhole)  Airport  as  published  in 
the  Federal  Register  on  July  25. 2002 
(67  FR  48545),  (Federal  Register 
Document  02-18620),  is  corrected  as 
follows: 

§71.1    [Corrected] 

1.  On  page  48546,  in  colunm  one,  the 
Class  E  airspace  description  for 
Cordova,  AK,  is  corrected  to  read  as 
follows: 


AAL  AK  E2    Cordova,  AK  (Correctedj 

Cordova,  Merle  K.  (MUDHOLE)  Smith 
Airport.  AK 
(Lat.  60°  29'  31"  N..  long.  145=  28'  39"  W.) 
Glacier  River  NDB 

(Lat.  60°  29'  56"  N.,  long.  145°  28'  28"  \V.) 
Within  a  4.1  mile  radius  of  the  Merle  K. 
(Mudhole)  Smith  airport  and  within  2.1 
miles  each  side  of  the  222°  bearing  from  the 
Glacier  River  NDB  extending  from  the  4.1 
mile  radius  to  10  miles  southwest  of  the 
airport  and  within  2  miles  either  side  of  the 


114°  bearing  from  the  Glacier  River  NDB 
extending  from  the  4.1-mile  radius  t(j  d  miles 
southeast  of  the  dirjiorl  and  within  2  2  miles 
each  nide  of  the  142    bearing  from  the  NDB 
extending  from  the  4.1-mile  radius  to  111.4 
miles  southeast  of  the  airp(jrl.  eve  luding  tliHl 
airspace  north  (jf  a  line  from  IhI.  (>()   .tlOr 
N.  long.  143    20'.i<r  \V:  to  lat    M)    :i2'  4'>" 
N.  long.  145   3:i'4:r'\V 


Issued  in  .\ni  borage,  .^K.  on  .\ugus!  3. 
2002. 
Stephen  P.  Creamer, 

,^ss/.s(on/  Mnnai>rr.  .Mr  Trntfir  Division 

.■Maskan  Ri'gion 

IFR  Doc.  02-211.14  Filed  H-27-()2;  H  4.')  ami 

BILLING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30325;  Amdt.  No.  3019] 

Standard  instrument  Approach 
Procedures;  Miscellaneous 
Amendments 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Final  rule.     • 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SlAPs)  for  operations  at  certain 
airports.  These  regulatory'  actions  are 
needed  because  of  the  adoption  of  new 
or  revised  criteria,  or  because  of  changes 
occurring  in  the  National  Airspace 
System,  such  as  the  commissioning  of 
new  navigational  facilities,  addition  of 
new  obstacles,  or  changes  in  air  traffic 
requirements.  These  changes  are 
designed  to  provided  safe  and  efficient 
use  of  the  navigable  airspace  and  to 
promote  safe  flight  operations  under 
instrument  flight  rules  at  the  affected 
airports. 

DATES:  This  rule  is  effective  August  28. 
2002.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  28. 
2002. 

ADDRESSES:  Availability  of  matters 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SVV., 
Washington,  DC  20591; 
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2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located: 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SLAP:  or. 

4.  The  Office  of  Federal  Register.  800 
North  Capitol  Street.  NW..  Suite  700. 
Washington,  DC. 

For  Purchase —  ' 

Individual  SIAP  copies  may  be 
obtained  from: 

1.  FAA  Public  Inquiry  Center  (APA- 
200),  FAA  Headquarters  Building.  800 
Independence  Avenue,  SVV., 
Washington.  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — 

Copies  of  all  SlAPs,  mailed  once 
every  2  weeks,  are  for  sale  by  the 
Superintendent  of  Documents,  U.S. 
Government  Printing  Office. 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate.  Flight  Procedure 
Standards  Branch  (AMCAFS-420). 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration.  Mike 
Monroney  Aeronautical  Center.  6500 
South  MacArthur  Blvd.,  Oklahoma  Citv. 
OK  73169  (Mail  Address:  P.O.  Box 
25082,  Oklahoma  City,  OK  73125); 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  of  each  SIAP  is 
contained  in  official  FAA  form 
documents  which  are  incorporated  by 
reference  in  this  amendment  under  5 
U.S.C.  552(a),  1  CFR  part  51.  and  §  97.20 
of  the  Federal  Aviation  Regulations 
(FAR).  The  applicable  FAA  Forms  are 
identified  as  FAA  Forms  8260-3, 
8260-4,  and  8260-5.  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs.  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  on  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  and 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 


documents  is  unnecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  tvpes  and  effective  dates  of  the 
SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  is  effective 
upon  publication  of  each  separate  SIAP 
as  contained  in  the  transmittal.  Some 
SIAP  amendments  may  have  been 
previouslv  issued  by  the  FAA  in  a 
National  Flight  Data  Center  (NFDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  some  SIAP 
amendments  may  require  making  them 
effective  in  less  than  30  days.  For  the 
remaining  SIAPs,  an  effective  date  at 
least  30  days  after  publication  is 
provided. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  U.S.  Standard  for 
Terminal  Instrument  Procedures 
(TERPS).  In  developing  these  SIAPs,  the 
TERPS  criteria  were  applied  to  the 
conditions  existing  or  anticipated  at  the 
affected  airports.  Because  of  the  close 
and  immediate  relationship  between 
these  SIAPs  and  safety  in  air  commerce, 
I  find  that  notice  and  public  procedure 
before  adopting  these  SIAPs  are 
impracticable  and  contrary  to  the  public 
interest  and.  where  applicable,  that 
good  cause  exists  for  making  some 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034:  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 


Issued  in  Washington,  DC  on  August  16. 
2002. 

lames  I.  Ballough, 
Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  ia6(g),  40103.  4011.3, 
40120.  44701:  and  14  CFR  11.49(b)(2). 

§§97.23,  97.25,  97.27, 97.29, 97.31, 97.33, 
and  97.35    [Amended] 

2.  Part  97  is  amended  as  follows: 
Bv  amending:  §97.23  VOR,  VOR/DME, 

VOR  or  TACAN,  and  VOR/DME  or  TACAN; 
§97.25  LOC.  LOC/DME,  LDA.  LDA/DME. 
SDF,  SDF/DME:  §97.27  NDB.  NDB/DME: 
§97.29  ILS,  ILS/DME.  ISMLS,  MLS,  MLS/ 
DME,  MLS/RNAV:  §97.31  RADAR  SIAPs; 
§  97.33  RNAV  SIAPs;  and  §  97.35  COPTER 
SIAPs,  identified  as  follows: 

*   *   *  Effective  October  3.  2002 

Batesville.  AR.  Batesville  Regional.  SDF  RVVY 

7.  Amdt  8A,  CANCELLED 

Norton.  KS.  Norton  Muni.  NDB  RWY  16,  Orig 
Springiiill,  LA.  SpringhilUNDB  RWY  35, 

Orig,  CANCELLED 
Springhill.  LA.  Springhill.  NDB  RWY  36, 

Orig 
St.  Louis.  MO.  Lambert— St.  Louis  Intl.  VOR/ 

DME  RVVY  17,  ORIG-A.  CANCELLED 
Fremont.  NE,  Fremont  Muni.  VOR  RWY  13, 

Amdt  1 
Fremont,  NE.  Fremont  Muni,  NDB  RWY  13. 

Amdt  3 
Grant.  NE,  Grant  Muni.  VOR/DME  RWY  15, 

ORIG 
Manchester.  NH,  Manchester,  RNAV  (GPS) 

RWY  6,  Orig 
Manchester,  NH.  Manchester,  RNAV  (GPS) 

RWY  24,  Orig 
Manchester,  NH.  Manchester,  GPS  RWY  6. 

Orig-A,  CANCELLED 
Aguadilla,  PR.  Rafael  Hernandez.  VOR  RWY 

8.  Amdt  6 

Aguadilla,  PR.  Rafael  Hernandez,  VOR/DME 

RWY  8.  Amdt  2 
Aguadilla.  PR.  Rafael  Hernandez.  RNAV 

(GPS)  RVVY  8.  Orig 
Aguadilla.  PR,  Rafael  Hernandez,  GPS  RVVY 

8,  Orig,  CANCELLED 
Andrews,  SC.  Robert  F.  Swinne,  NDB  RVVY 

36.  Orig 
Bavtown,  TX.  Bavtown.  VOR  RVVY  14.  Amdt 

i.  CANCELLED 
Bavtown,  TX,  Bavtown,  GPS  RVVY  14,  Orig. 

CANCELLED 
Bavtown.  TX.  Bavtown.  GPS  RWY  32,  Orig, 

CANCELLED 
Bavtown.  TX,  Baytown,  VOR  RVVY  32.  Amdt 

i,  CANCELLED 


/ 
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Gordonsville,  VA,  Gordonsville  Muni.  NDB 

OR  GPS  RWY  23,  Amdt  1.  CANCELLED 
Orange,  VA,  Orange  County,  NDB  RWY  7, 

Amdt  lA,  CANCELLED 
Tomahawk,  WI.  Tomahawk  Regional,  VOR/ 

DME-A,  Amdt  1 
Jackson,  WY.  Jackson  Hole,  ILS  RWY  18, 

Amdt  8 

*   *   *  Effective  November  28,  2002 

Charleston,  SC,  Charleston  AFB/Intl,  VOR/ 
DME  OR  TACAN  RWY  3,  Amdt  14 
Immokalee,  PL,  Immokalee,  VOR  OR  GPS 
RWY  18,  Amdt  5 
Note:  The  FAA  published  the  following 

procedure  in  transmittal  letter  02-18  dated 

August  2,  2002  effective  October  3,  2002 

which  is  hereby  rescinded: 

Oakland,  CA,  Metropolitan  Oakland  Intl, 
VOR/DME  RWY  29,  Amdt  1 

[FR  Doc.  02-21819  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4Q10-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  97 

[Docket  No.  30326;  Amdt  No.  3020] 

Standard  Instrument  Approach 
Procedures;  IMIscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT 
ACTION:  Final  nile. 

SUMMARY:  This  amendment  establishes, 
amends,  suspends,  or  revokes  Standard 
Instrument  Approach  Procedures 
(SIAPs)  for  operations  at  certain 
airports.  These  regulatory  actions  are 
needed  because  of  changes  occurring  in 
the  National  Airspace  System,  such  as 
the  commissioning  of  new  navigational 
facilities,  addition  of  new  obstacles,  or 
changes  in  air  traffic  requirements. 
These  changes  are  designed  to  provide 
safe  and  efficient  use  of  the  navigable 
airspace  and  to  promote  safe  flight 
operations  under  instnmient  flight  rules 
at  the  affected  airports. 
DATES:  This  rule  is  effective  August  28, 
2002.  The  compliance  date  for  each 
SIAP  is  specified  in  the  amendatory 
provisions. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  August  28, 
2002 

ADDRESSES:  Availability  of  matter 
incorporated  by  reference  in  the 
amendment  is  as  follows: 

For  Examination — 

1.  FAA  Rules  Docket,  FAA 
Headquarters  Building,  800 
Independence  Avenue,  SW.. 
Washington,  DC  20591; 


2.  The  FAA  Regional  Office  of  the 
region  in  which  affected  airport  is 
located;  or 

3.  The  Flight  Inspection  Area  Office 
which  originated  the  SIAP. 

4.  The  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC. 

For  Purchase — Individual  SIAP 
copies  my  be  obtained  from: 

1.  FAA  Public  hiquiry  Center  (APA- 
200],  FAA  Headquarters  Building,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  or 

2.  The  FAA  Regional  Office  of  the 
region  in  which  the  affected  airport  is 
located. 

By  Subscription — Copies  of  all  SIAPs. 
mailed  once  every  2  weeks,  are  for  sale 
by  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthiu  Blvd.,  Oklahoma  City, 
OK  73169  (Mail  Address:  P.O.  Box 
25082  Oklahoma  City.  OK  73125) 
telephone:  (405)  954-4164. 
SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  97  of  the  Federal 
Aviation  Regulations  (14  CFR  part  97) 
establishes,  amends,  suspends,  or 
revokes  Standard  Instrument  Approach 
Procedures  (SIAPs).  The  complete 
regulatory  description  on  each  SIAP  is 
contained  in  the  appropriate  FAA  Form 
8260  and  the  National  Flight  Data 
Center  (FDC)/Permanent  (P)  Notices  to 
Airmen  (NOTAM)  which  are 
incorporated  by  reference  in  the 
amendment  imder  5  U.S.C.  552(a),  1 
CFR  part  51,  and  §  97.20  of  the  Federal 
Aviation's  Regulations  (FAR).  Materials 
incorporated  by  reference  are  available 
for  examination  or  purchase  as  stated 
above. 

The  large  number  of  SIAPs,  their 
complex  nature,  and  the  need  for  a 
special  format  make  their  verbatim 
publication  in  the  Federal  Register 
expensive  and  impractical.  Further, 
airmen  do  not  use  the  regulatory  text  of 
the  SIAPs,  but  refer  to  their  graphic 
depiction  of  charts  printed  by 
publishers  of  aeronautical  materials. 
Thus,  the  advantages  of  incorporation 
by  reference  are  realized  cuid 
publication  of  the  complete  description 
of  each  SIAP  contained  in  FAA  form 
documents  is  urmecessary.  The 
provisions  of  this  amendment  state  the 
affected  CFR  (and  FAR)  sections,  with 
the  types  and  effective  dates  of  the 


SIAPs.  This  amendment  also  identifies 
the  airport,  its  location,  the  procedure 
identification  and  the  amendment 
number. 

The  Rule 

This  amendment  to  part  97  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  97)  establishes,  amends,  suspends, 
or  revokes  SIAPs.  For  safety  and 
timeliness  of  change  considerations,  this 
amendment  incorporates  only  specific 
changes  contained  in  the  content  of  the 
following  FDC/P  NOTAMs  for  each 
SIAP.  The  SIAP  information  in  some 
previously  designated  FDC/Temporar\' 
(FDC/T)  NOTAMs  is  of  such  duration'as 
to  be  permanent.  With  conversion  to 
FDC/P  NOTAMs,  the  respective  FDC/T 
NOTAMs  have  been  canceled. 

The  FDC/P  NOTAMs  for  the  SL\Ps 
contained  in  this  amendment  are  based 
on  the  criteria  contained  in  the  U.S. 
Standard  for  Terminal  Instrument 
Procedures  (TERPS).  In  developing 
these  chart  changes  to  SIAPs  by  FDC/P 
NOTAMs,  the  TERPS  criteria  were 
applied  to  only  these  specific  conditions 
existing  at  the  affected  airports.  Alh^ 
SIAP  amendments  in  this  rule  have 
been  previously  issued  by  the  FAA  in  a 
National  FUght  Data  Center  (FDC) 
Notice  to  Airmen  (NOTAM)  as  an 
emergency  action  of  immediate  flight 
safety  relating  directly  to  published 
aeronautical  charts.  The  circumstances 
which  created  the  need  for  all  these 
SIAP  amendments  requires  making 
them  effective  in  less  than  30  days. 

Further,  the  SIAPs  contained  in  this 
amendment  are  based  on  the  criteria 
contained  in  the  TERPS.  Because  of  the 
close  and  immediate  relationship 
between  these  SIAPS  and  safety  in  air 
commerce,  I  find  that  notice  and  public 
procedure  before  adopting  these  SIAPs 
are  impracticable  and  contrary  to  the 
public  interest,  where  applicable,  that 
good  cause  exists  for  making  these 
SIAPs  effective  in  less  than  30  days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessarj'  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979):  and  (3) 
does  not  warrant  preparation  of  a 
regulator)'  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 
economic  impact  on  a  substantial 
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number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  97 

Air  Traffic  Control,  Airports, 
Incorporation  by  reference,  and 
Navigation  (Air). 

Issued  in  Washington.  DC  on  .August  16. 
2002. 
lames  J.  Ballough, 

Director,  Flight  Standards  Senice. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me,  part  97  of  the 


Federal  Aviation  Regulations  (14  CFR 
part  97)  is  amended  by  establishing, 
amending,  suspending,  or  revoking 
Standard  Instrument  Approach 
Procedures,  effective  at  0901  UTC  on 
the  dates  specified,  as  follows: 

PART  97— STANDARD  INSTRUMENT 
APPROACH  PROCEDURES 

1.  The  authority  citation  for  part  97  is 
revised  to  read  as  follows: 

Authority:  49  U.S.C.  40103,  40113,  40120, 
44701;  49  U.S.C.  106(g):  and  14  CFR 
11.49(b)(2). 


2.  Part  97  is  amended  as  follows: 

§§97.23,  97.25,  97.27,  97.29,  97.31,  97.33, 
and  97.35  •  [Amended] 

By  amending:  §  97.23  VOR,  VOR/ 
DME,  VOR  or  TACAN,  and  VOR/DME 
or  TACAN;  §  97.25  LOC,  LOC/DME, 
LDA,  LDA/I)Wfif9DF.  SDF/DME; 
§  97.27  NDB,  NDB/DME;  §  972.29  ILS, 
ILS/DME  ISMLS,  MLS/DME,  MLS/ 
RNAV;  §  97.31  RADAR  SIAPs;  §  97.33 
RNAV  SL\Ps;  and  §  97.35  COPTER 
SIAPs,  Identified  as  follows: 

*  *  *  Effective  Upon  Publication 


FDC  Date 


State 


City 


Airport 

Albuquerque  IntI  Sunport  

Holdenville  Muni 

McKinley  Field 

Albertus  

Phoenix  Sky  Harbor  IntI  

John  F.  Kennedy  IntI 

James  M.  Cox  Dayton  IntI  

Detroit  Metropolitan  Wayne  County  ... 
Detroit  Metropolitan  Wayne  County  ... 

Houghton  County  Memorial  

Detroit  Metropolitan  Wayne  County  ... 

Albuquerque  IntI  Sunport  

General  Edward  Lawrence  Logan  IntI 

General  Edward  Lawrence  Logan  IntI 
General  Edward  Lawrence  Logan  IntI 
General  Edward  Lawrence  Logan  IntI 
General  Edward  Lawrence  Logan  IntI 
General  Edward  Lawrence  Logan  IntI 

General  Edward  Lawrence  Logan  IntI 
General  Edward  Lawrence  Logan  IntI 

Cleveland-Hopkins  IntI  

Cleveland-Hopkins  IntI  

Cleveland-Hopkins  IntI  .....' 

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Raleigh  Durham  IntI  

Tyler  Pounds  Regional  

Freeman  Field 

Abilene  Regional 

Westchester  County 

Newark  IntI  

Block  Island  State  

Dekalb-Peachtree  

Dekalb-Peachtree 

Dekalb-Peachtree  

Parker  County  

Grandbury  Muni  

Fort  Worth  Spinks  

Mineral  Wells  

Bourtand  Field 

Bourland  Field 

Bourland  Field 

Fort  Worth  Meacham  IntI  

Fort  Worth  Meacham  IntI  

Fort  Worth  Meacham  lot!  


FDC  No. 


Subject 


05/17/02 
05/17/02 
06/10/02 
07/08/02 
07/31/02 
08/06/02 
08/08/02 
08/08/02 
08/08/02 
08/08/02 
08/08/02 
08/08/02 
08/08/02 


NM 

OK 

TX 

IL 

AZ 

NY 

OH 

Ml 

Ml 

Ml 

Ml 

NM 

MA 


08/08/02  MA 

08/08/02  MA 

08/08/02  MA 

08/08/02  MA 

08/08/02  MA 

08/08/02  '  MA 

08/08/02  MA 

08/08/02  OH 

08/08/02  OH 

08/08/02  OH 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  NC 

08/08/02  TX 

08/08/02  '  KS 

08/08/02  '  TX 

08/09/02  NY 

08/09/02  NJ 

08/13/02  Rl 

08/13/02  GA 


08/13/02 
08/13/02 


GA 
GA 


08/13/02  TX 

08/13/02  I  TX 

08/13/02  !  TX 

08/13/02  TX 

08/13/02  TX 

08/13/02  TX 

08/13/02  TX 

08/13/02  TX 

08/13/02  i  TX 

08/13/02  I  TX 


Albuquerque 
Holdenville  ... 

Pearsall  

Freeport 

Phoenix  

New  York 

Dayton  

Detroit 

Detroit 

Hancock  

Detroit  

Albuquerque 
Boston  


Boston 
Boston 
Boston 
Boston 
Boston 


Boston  

Boston  

Cleveland  

Cleveland  

Cleveland  

Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durtiam 
Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durham 
Raleigh-Durham 

Tyler  

Junction  City 

Abilene  

White  Plains  

Newark  

Block  Island 

Atlanta  


Atlanta 
Atlanta 


Weatherford  .. 

Granbury  

Fort  Worth  .... 
Mineral  Wells 
Fort  Worth  .... 
Fort  Worth  .... 
Fort  Worth  .... 
Fort  Worth  .... 
Fort  Worth  .... 
Fort  Worth  .... 


2/4217 
2/4228 
2/5257 
2/6661 
2/7764 
2/8215 
2/8073 
2/8075 
2/8076 
2/8077 
2/8079 
2/8085 
2/8091 

2/8092 
2/8093 
2/8094 
2/8095 
2/8096 

2/8097 
2/8098 
2/8121 
2/8122 
2/8123 
2/8138 
2/8139 
2/8140 
2/8144 
2/8145 
2/8146 
2/8147 
2/8149 
2/8150 
2/8151 
2/8159 
2/8182 
2/8210 
2/8216 
2/8217 
2/8342 
2/8351 

2/8355 
2/8357 

2/8365 
2/8367 
2/8368 
2/8369 
2/8370 
2/8372 
2/8373 
2/8374 
2/8379 
2/8380 


Radar-1 ,  Amdt  20B. 
NDB  Rwy  17,  Amdt  4. 
VOR/DME  or  GPS-A,  Amdt  2. 
NDB  Rwy  6,  Orig-B. 
ILS  Rwy  7R,  Amdt  1. 
ILSRwy31R,  Amdt  14. 
RNAV  (GPS)  Rwy  6L,  Orig. 
VOR  Rwy  22L,  Amdt  1E. 
NDB  Rwy  4R,  Amdt  10E. 
NDB  or  GPS  Rwy  31,  Amdt  11B. 
RNAV  (GPS)  Rwy  4L.  Orig. 
ILS  RWY  3,  Amdt  1 . 
ILS  Rwy  4R  (Cat  I,  II,  III),  Amdt 

9. 
NDB  Rwy  4R,  Amdt  23. 
ILS  RWY  22L,  Amdt  6. 
RNAV  (GPS)  Rwy  4R,  Orig-B. 
VOR/DME  or  GPS-A,  Orig. 
VOR/DME  RNAV  Rwy  4R,  Amdt 

1. 
VOR/DME  Rwy  27,  Amdt  2A. 
VOR/DME  Rwy  33L,  Amdt  2A. 
ILSRwy  24L,  Amdt  17B. 
NDB  or  GPS  Rwy  24L.  Amdt  IB. 
NDB  or  GPS  Rwy  6R,  Amdt  5B. 
RNAV  (GPS)  RWY  232R,  Orig. 
ILS  RWY  23R,  Amdt  9. 
NDB  Rwy  5R,  Amdt  20B. 
VOR  Rwy  5R,  Amdt  13B. 
ILS  Rwy  5L,  Amdt  4A. 
RNAV(GPS)  Rwy  23L,  Orig. 
ILS  Rwy  23L,  Amdt  6. 
VOR  Rwy  32,  Amdt  3B. 
ILS  Rwy  5R,  Amdt  26A. 
VOR  Rwy  23L,  Amdt  14C. 
RNAV  (GPS)  Rwy  13,  Orig. 
RNAV  (GPS)  Rwy  36,  Orig. 
ILS  Rwy  35R  Amdt  6C. 
Copter  ILS/DME  162,  Orig-B. 
ILS  Rwy  22R,  Amdt  3A. 
VOR/DME  Rwy  10,  Amdt  5. 
VOR/DME  or  GPS  Rwy  27,  Amdt 

1A. 
ILS  Rwy  20L,  Amdt  7C. 
VOR/DME    or   GPS    Rwy    20L, 

Amdt  1B. 
VOR/DME-A,  Orig. 
VOR/DME-A,  Orig. 
ILS  Rwy  35L,  Amdt  1 . 
VOR  Rwy3l,  Amdt  10A. 
VOR/DME-A,  Orig. 
GPS  Rwy  17,  Orig. 
GPS  Rwy  35,  Orig. 
ILS  Rwy  34R,  Amdt  1. 
NDB  or  GPS  Rwy  16L,  Amdt  5A. 
ILSRwy  16L,  Amdt  7. 
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FDC  Date 

State 

City 

Airport                           1     FDC  No                            Subject 

08/1 3/02 

TX 

Fort  Worth                   .  . . 

Fort  Worth  Meacham  IntI  t            2/8381     GPS  Rwy  34R,  Orig-A 

[FR  Doc.  02-21828  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-1»-M 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 
33  CFR  Part  117 

[CGD07-02-104] 

Drawbridge  Operation  Regulations; 
Kobe  Sound  Bridge  (SR  708),  Atlantic 
Intracoastal  Waterway,  mile  996.0, 
Hobe  Sound,  Martin  County,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations;  request  for  comments. 

SUMMARY:  The  Commander,  Seventh 
Coast  Guard  District,  has  approved  a 
temporary  deviation  from  the 
regulations  governing  the  operation  of 
the  Hobe  Sound  (SR  708}  bridge  at  Hobe 
Sound  across  the  Atlantic  Intracoastal 
Waterway,  mile  996.0  in  Hobe  Sound, 
Florida.  This  deviation  will  test  a 
change  to  the  ciuxent  bridge  regulation 
and  allow  the  bridge  to  open  on  the 
hour,  20  minutes  after  the  hoiu',  and  40 
minutes  after  the  hour  from  7  a.m.  to  6 
p.m.  daily.  This  action  is  intended  to 
improve  the  movement  of  vehicular 
traffic  while  not  unreasonably 
interfering  with  the  movement  of  vessel 
traffic. 

DATES:  This  deviation  is  effective  from 
7  a.m.  on  November  1,  2002  until  6  p.m. 
on  January  27,  2003.  Comments  must 
reach  the  Coast  Guard  on  or  before 
March  31,  2003. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(obr).  Seventh  Coast  Guard  District,  909 
SE.  1st  Avenue,  Room  432,  Miami,  FL 
33131.  Conunents  and  material  received 
from  the  public,  as  well  as  comments 
indicated  in  this  preamble  as  being 
available  in  the  docket,  are  part  of 
docket  [CGD07-02-104]  and  are 
available  for  inspection  or  copying  at 
Commander  (obr).  Seventh  Coast  Guard 
District,  909  SE.  1st  Avenue,  Room  432, 
Miami,  FL  33131  between  8  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Michael  Liebenmi,  Project  Manager, 
Seventh  Coast  Guard  District,  Bridge 
Branch  at  (305)  415-6744. 
SUPPLEMENTARY  INFORMATION: 


Request  for  Comments 

We  encourage  you  to  comment  on  this 
test  schedule  by  submitting  comments 
and  related  material.  If  you  do  so,  please 
include  your  name  and  address,  identify 
the  docket  number  for  this  notice 
ICGD07-02-1041,  indicate  the  specific 
section  of  this  document  to  which  each 
comment  applies,  and  give  the  reason 
for  each  comment.  Please  submit  all 
comments  and  related  material  in  an 
imbound  format,  no  larger  than  8  Vz  by 
11  inches,  suitable  for  copying.  If  you 
would  like  to  know  they  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period. 

Discussion  of  the  Test  Schedule 

The  existing  regulations  for  the  Hobe 
Sound  (SR  708)  bridge  in  33  CFR  117.5. 
require  the  bridge  to  open  on  signal. 

The  Town  of  Jupiter  Island  requested 
on  June  18,  2002,  that  the  Coast  Guard 
review  the  existing  regulation  of  the 
Hobe  Sound  drawbridge  as  they  believe 
the  existing  regulations  are  not  meeting 
the  needs  of  vehicle  and  vessel  traffic. 
This  test  deviation  will  allow  the  bridge 
to  open  only  on  the  hoiu",  20  minutes 
after  the  hovu,  and  40  minutes  cifter  the 
hour.  We  will  utilize  the  data  collected 
from  this  test  deviation  to  determine  if 
new  operating  regulations  need  to  be 
created  for  this  bridge  to  facilitate 
vehicle  and  vessel  traffic  movement. 

The  District  Commander  has  granted 
a  test  deviation  from  the  operating 
requirements  listed  in  33  CFR  117.5  to 
evaluate  the  effect  of  this  new  schedule 
on  vehicle  and  vessel  traffic.  Under  this 
deviation,  the  Hobe  Soimd  bridge  need 
only  open  on  the  hour,  20  minutes  after 
the  hour,  and  40  minutes  after  the  hour 
from  7  a.m.  on  November  1 ,  2002  until 
6  p.m.  on  January  27,  2003. 

Dated:  August  20.  2002. 
Greg  Shapley. 

Chief,  Bridge  Administration,  Sevfnth  Coast 
Guard  District. 

[FR  Doc.  02-21920  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  160 
[USCG-2001 -10689] 
RIN2115-AG47 

Temporary  Requirements  for 
Notification  of  Arrival  in  U.S.  Ports 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  rule;  change  of 
effective  date. 

SUMMARY:  The  Coast  Guard  is  extending 
the  effective  period  for  the  temporan," 
rule  on  notification  of  arrival 
requirements  to  March  31,  2003. 
Extension  of  the  effective  period  will 
ensure  sufficient  time  to  complete  the 
permanent  rulemaking.  Continuing  the 
temporary  rule  in  effect  while  the 
permanent  rulemaking  is  in  progress 
will  help  to  ensure  the  security  of  our 
ports  and  the  uninterrupted  flow  of 
maritime  commerce  during  that  perickd' 
DATES:  Effective  September  30.  2002, 
§160.201(e)  and  (f),  added  at  66  FR 
50565,  October  4,  2001,  effective 
October  4.  2001,  until  June  15,  2002, 
and  extended  in  effect  at  67  FR  37682. 
May  30,  2002,  until  September  30,  2002; 
§  160.201(g),  added  at  66  FR  50565, 
October  4.  2001,  effective  October  4, 

2001,  until  June  15,  200?^  and  amended 
by  66  FR  57877,  November  19,  2001. 
and  extended  in  effect  at  67  FR  37682. 
May  30,  2002,  until  September  30,  2002; 
the  definitions  for  "certain  dangerous 
cargo",  "crewmember",  "nationality". 
and  "persons  in  addition  to 
crewmembers"  in  §  160.203,  extended 
in  effect  at  67  FR  37682,  May  30.  2002, 
until  September  30,  2002:  §  160.T204. 
added  at  66  FR  50565.  October  4.  2001, 
effective  October  4,  2001,  until  June  15. 

2002.  and  extended  in  effect  at  67  FR 
37682, Ivlay  30,  2002,  until  September 
30.  2002;  §  160.T208.  added  at  66  FR 
50565,  October  4.  2001.  effective 
October  4.  2001.  until  June  15.  2002, 
and  amended  bv  66  FR  57877. 
November  19.  2001.  and  67  FR  2571, 
January  18.  2002.  and  extended  in  effect 
at  67  FR  37682.  May  30.  2002.  until 
September  30.  2002.  and  further 
amended  bv  67  FR  53735.  August  19.      . 
2002;  §  160.T212.  added  at  66  FR  50565. 
October  4.  2001.  effective  October  4. 
2001.  until  June  15.  2002.  and  amended 
by  66  FR  57877,  November  19,  2001. 
and  extended  in  effect  at  67  FR  37682. 
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May  30,  2002,  until  September  30,  2002, 
and  further  amended  by  67  FR  53735, 
August  19,  2002:  and  §  160.T214,  added 
at  66  FR  50565,  October  4,  2001, 
effective  October  4,  2001,  until  June  15. 
2002.  and  amended  by  66  FR  57877, 
November  19.  2001.  and  extended  in 
effect  at  67  FR  37682,  May  30,  2002, 
until  September  30,  2002,  will  all 
continue  to  be  extended  in  effect  until 
March  31.  2003.  Section  160.201(c)  and 
(d);  the  definition  of  "certain  dangerous 
cargo"  in  §  160.203;  and  §§  160.207, 
160.211,  and  160.213  which  were  all 
suspended  at  66  FR  50565.  October  4. 
2001.  from  October  4.  2001,  until  June 
15,  2002.  and  further  suspended  at  67 
FR  37682.  May  30,  2002,  until 
September  30,  2002,  will  all  continue  to 
be  suspended  through  March  31,  2003. 
ADDRESSES:  The  Docket  Management 
Facility  maintains  the  public  docket  for 
this  rulemaidng.  Comments  and 
material  received  from  the  public,  as 
well  as  documents  mentioned  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  this  docket  and  are 
available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
LTJG  Marcus  A.  Lines,  U.S.  Coast  Guard 
(G-MMP).  at  202-267-6854.  If  you  have 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Dorothy 
Beard.  Chief.  Dockets.  Department  of 
Transportation,  at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  October  4,  2001.  we  published  a 
temporary  final  rule  entitled 
"Temporary  Requirements  for 


Notification  of  Arrival  in  U.S.  Ports"  in 
the  Federal  Register  (66  FR  50565). 
Subsequently,  we  published  two 
corrections  in  the  Federal  Register 
[November  19,  2001  (66  FR  57877)]  and 
(January  18.  2002  (67  FR  2571)].  On  May 
30,  2002,  we  extended  the  effective 
period  of  the  temporary  rule  through 
September  30.  2002  (67  FR  37682). 

Background  and  Purpose 

We  published  a  related  notice  of 
proposed  rulemaking  (NPRM)  to  make 
permanent  changes  to  the  notice  of 
arrival  requirements  ["Notification  of 
Arrival  in  U.S.  Ports"  June  19,  2002  (67 
FR  41659)].  We  expected  the  extension 
of  the  temporary  rule  through 
September  30.  2002.  to  provide  us 
enough  time  to  complete  the  permanent 
changes  to  the  notice  of  arrival 
requirements.  However,  on  July  23, 
2002.  we  published  an  NPRM  proposing 
to  further  extend  the  effective  period  of 
the  temporary  rule  [67  FR  48073]. 

The  comment  period  ended  on 
August  22.  2002,  and  we  received  no 
comments.  We  are,  therefore,  further 
extending  the  effective  period  of  the 
temporary  rule  until  March  31,  2003,  to 
ensure  sufficient  time  to  complete  the 
changes.  Continuing  the  temporary  rule 
in  effect  while  the  permanent 
rulemaking  is  in  progress  will  help  to 
ensure  the  security  of  our  ports  and  the 
uninterrupted  flow  of  maritime 
commerce  during  that  period. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  It  has  not  been  reviewed  by  the 
Office  of  Management  and  Budget  under 
that  Order.  It  is  not  "significant"  imder 
the  regulatory  policies  and  procedures 
of  the  Department  of  Transportation 


(DOT)[February  26, 1979  (44  FR 
11040)]. 

As  discussed  in  the  preamble,  the 
Coast  Guard  has  temporarily  changed 
the  notice  of  arrival  (NOA)  regulations 
and  is  extending  the  effective  period  of 
those  requirements  until  March  31, 
2003.  When  assessing  the  impact  of  the 
temporary  requirements,  we  estimated 
that  providing  the  Coast  Guard  with  the 
additional  information  about 
passengers,  crew,  and  cargo  will  impose 
minimal  burden  on  vessels  already 
complying  with  the  notification 
requirements  of  33  CFR  part  160, 
subpart  C.  As  explained  below,  the  total 
cost  to  extend  the  effective  period  of  the 
temporary  rule  should  not  exceed 
$377,324: 

Cost  and  Burden.  Coast  Guard  data  on 
Notification  of  Arrival  information  for 
1998  and  1999  was  used  to  estimate  the 
maximum  populations  that  will  be 
affected  by  this  rule.  Table  1  categorizes 
the  affected  vessel  population  into  four 
sub-populations.  They  are: 

•  "Non-AMVER/Non-Great  Lakes 
Vessels" — vessels  already  required  to 
comply  with  NOA  regulations; 

•  "AMVER" — vessels  complying  with 
the  Automated  Mutual  Assistance 
Vessel  Rescue  system  and  that  were 
exempt  from  NOA  requirements  prior  to 
the  temporary  rule; 

•  "Great  Lakes  Vessels" — vessels 
greater  than  300  gross  tons,  on  Great 
L.akes  routes,  that  were  exempt  from 
NOA  requirements  prior  to  the 
temporary  rule;  and 

•  "Vessels  on  Scheduled  Routes" — 
vessels  operating  upon  a  route  that  is 
described  in  a  schedule  that  is 
submitted  to  the  Captain  of  the  Port  for 
each  port  or  place  of  destination  listed 
in  the  schedule.  The  table  also  sets  out 
the  number  of  vessels  and  their  total 
number  of  U.S.  port  calls  (arrivals)  for 
each  vessel  sub-population. 


Table  1.— Number  of  Vessels  and  U.S.  Port  Calls  for  1998  and  1999* 


1 

1998 

1999 

Annual 
average 

Monthly 
average 

Non-AMVER/Non-Great  Lakes 

Vessels 

U.S.  Port  Calls 

9,795 
63,090 

625 
4,027 

83 
840 

9,538 
63,482 

609 
4,052 

82 
786 

9,667 
63,286 

617 
4,040 

83 

813 

NA 
5,274 

NA 
337 

AMVER 

Vessels  .• 

U.S.  Port  Calls 

Great  Lakes 

Vessels  ;.. 

U.S.  Port  Calls ; 

NA 
68 

Totals                 1 

Vessels  

U.S.  Port  Calls 

10,503 
67,957 

10,229 
68,320 

10,367 
68.139 

NA 
5,679 

Vessels  less  than  300  gross  tons 
making  ports  of  call  in  the  Seventh 
Coast  Guard  District  have  to  file  NOA 
reports  with  the  COTP.  This  rule  will 
maintain  the  requirement,  and  the 
estimate  of  the  vessels  and  port  calls 
presented  in  Table  1  accounted  for  this 
special  group. 

Before  the  temporary  final  rule, 
vessels  had  to  file  multiple  NOA  reports 
if  they  were  visiting  multiple  U.S.  ports 
on  the  same  voyage.  Under  the 
temporary  rule,  vessels  making  calls  to 
multiple  U.S.  ports  do  not  have  to  file 
multiple  NOA  reports;  rather,  the 
temporary  rule  allows"  a  single  report 
listing  all  destinations  in  the  United 
States  along  with  estimated  arrival  dates 
for  each  port.  The  Coast  Guard  did  not 
collect  or  maintain  information  on  the 
number  of  vessels  that  made  multiple 
U.S.  port  calls  under  separate  NOA 


reports  to  estimate  the  number  of 
consolidated  reports  under  the 
temporary  rule.  The  totals  above, 
therefore,  represent  a  conservative 
estimate,  a  "worst-case  scenario,"  of  the 
numbers  of  vessels  and  NOA  reports 
that  T^ill  be  affected  by  this  rule. 

Finally,  vessels  that  make  scheduled 
trips  outside  of  their  COTP  zones  will 
no  longer  be  exempt  from  reporting 
requirements.  We  do  not  know  how 
many  of  these  vessels  and  port  calls 
exist,  though  we  know  they  are 
included  in  the  population  of  non- 
AMVER/non-Great  Lakes  vessels.  For 
the  purposes  of  analysis,  these  vessels 
and  port  calls  are  included  in  the  non- 
AMVER/non-Great  Lakes  population. 

Cost  of  the  Temporary  Rule 

Minimal  burden  will  be  imposed  on 
vessels  whose  applicability  to  the  NOA 
reporting  requirements  was  upheld  by 


the  temporary  rule.  The  cargo,  crew,  and 
passenger  information  these  vessels 
provide  to  the  Coast  Guard  is  already 
collected  on  a  form  submitted  to  the 
Immigration  and  Naturalization  Services 
(INS)  (INS  form  1^18).  We  assumed  10 
minutes  (0.167  hours)  will  be  spent 
retrieving  and  transmitting  the  cargo, 
crew,  and  passenger  information.  We 
assumed  that  there  will  be  a  $2 
transmittal  fee  (fax,  email,  telephone, 
etc.)  to  provide  this  information  to  the 
Coast  Guard.  We  assumed  that  clerical 
labor  will  complete  these  tasks  at  a  cost 
of  $31.00  per  hour  (loaded  labor  rate, 
2001).  Based  on  1998  and  1999  data,  we 
estimated  31,644  port  calls  will  be  made 
over  this  extension  period  (6  months-«- 
until  March  31,  2003).  The  summary*  of 
unit  costs  and  total  rulemaking  costs  for 
non-AMVER/non-Great  Lakes  vessels  is 
presented  in  Table  2. 


Table  2.— Total  Rulemaking  Costs  for  Non-AMVER/Non-Great  Ukes  Vessels 

(October  2002-March  2003) 


Port  calls  during  temporary  rule 

Labor  hours 
per  port  call 

■    u     u         '                                                     Total 
^^.Hnn"'^        rncnnr           Cost  per         rulemaking 

dunng            Cost  per        ^formation         cost  for 
temporary    ;    labor  hour        transmittal        these  ves- 
t's                                                             sels 

31,644  

0.167 

5,274               $31.00               $2.00             $226,782 

1 . _ — ■ . 

Detail  may  not  cateulate  to  total  due  to  independent  rounding. 

•These  estimates  include  vessels  on  scheduled  routes  that  will  experience  about  the  same  costs  as  the  other  vessels  m  this  population. 


Vessels  that  were  exempt  from  NOA 
requirements  before  the  original 
effective  period  of  the  temporary  rule 
will,  as  a  result  of  this  rule,  continue  to 
provide  the  Coast  Guard  with  NOA 
reports  in  addition  to  providing  the 
cargo,  crew,  and  passenger  information 
until  March  31,  2003.  These  vessels 
(AMVER  and  vessels  that  transit  only 
the  Great  Lakes)  will  incur  cost  by 
extending  the  effective  period  of  the 
temporary  rule  that  requires  them  to 
submit  an  NOA  report.  Based  on  the 
OMB-approved  Collection  of 


Information  for  NOA  (OMB-2115- 
0557),  we  estimated  that  it  will  take  10 
minutes  (0.167  hours)  to  complete  the 
report,  plus  an  additional  5  minutes 
(0.083  hours)  for  the  general  description 
of  the  cargo.  We  assumed  that  clerical 
labor  will  complete  the  report  at  a  cost 
of  $31.00  per  hour.  Additionally,  these 
vessels  will  need  to  develop  and  submit 
the  cargo,  crew,  and  passenger 
information.  Based  on  information  from 
the  INS  (OMB-1115-0083),  it  will 
require  60  minutes  (1.000  hour)  to 
complete  both  lists,  for  a  total  of  75 


minutes  (1.250  hours)  for  the  entire 
submission  (NOA  report,  cargo 
description,  crew  and  passenger 
information).  There  will  be  a  $2 
transmittal  fee  to  provide  the 
information  to  the  Coast  Guard.  Based 
on  1998  and  1999  data,  we  estimated 
that  2,427  port  calls  will  be  made  over 
the  time  period  of  this  rulemaking.  The 
summary  of  unit  costs  and  total 
rulemaking  costs  for  AMVER/Great 
Lakes  vessels  is  presented  in  Table  3. 


TABLE  3. 


-Total  Rulemaking  Costs  for  AMVER/Great  Lakes  Vessels 

(October  2002-March  2003) 


Cost  per 
labor  hour 


Cost  per 
information 
transmittal 


Total 
rulemaking 

cost  for 
these  ves- 
sels 


$31.00 


$2.00 


$98,870 


Detail  may  not  cateulate  to  total  due  to  independent  rounding. 


These  estimates  include  vessels  on  scheduled  routes  that  will  experience  about  the  same  costs  as  the  other  vessels  in  this  population. 


Finally,  all  vessels  affected  will 
continue  to  communicate  with  the 
National  Vessel  Movement  Center 
(NVMC)  upon  departure  from  a  U.S. 


port  when  their  next  port  of  call  is  also 
a  U.S.  port.  Vessels  are  to  phone  or  fax 
the  date  of  departure  to  the  NVMC  along 
with  the  name  of  the  port  just  departed. 


The  NVMC  will  transmit  this 
information  to  the  COTP  in  the  next 
port  of  call.  We  assumed  that  reporting 
this  will  require  1  minute  (0.017  hours) 
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per  departure  and  that  clerical  labor 
($31.00  per  hour)  will  make  the  call  or 
send  the  fax.  We  assumed  the 
transmittal  fee  will  be  $1.00  per  call/fax. 


There  will  be  an  estimated  34,071 
departures  over  the  6-month  extension 
period  of  the  temporary  rule  (until 
March  31,  2003).  The  cost  and  burden 


for  notifying  NVMC  of  the  date  of 
departure  and  last  port  of  call  is 
presented  in  Table  4. 


Table  4.— Total  Rulemaking  Costs  for  Providing  NVMC  with  Date  of  Departure  and  Last  Port  of  Call 

Information 

'        *  (October  2002— March  2003) 


Port  departures  during  temporary  rule 

Labor  hours 
per  port  call 

Labor  hours 

during 

temporary 

rule 

Cost  per 
labor  hour 

Cost  per 
information 
transmittal 

Total 
rulemaking 

cost  for 
these  ves- 
sels 

34071   

0.017 

568 

$31.00 

$1.00 

$51,672 

Detail  may  not  cak:ulate  to  total  due  to  independent  rounding. 


The  total  cost  and  burden  of  the  rule 
is  presented  in  Table  5. 


Table  5.— Total  Rulemaking  Cost  for  All  Affected  Vessels 

(October  2002— March  2003) 


1 

Amvals/de- 
partures 

Cost  per 
arrival/de- 
parture 

Burden  per 
arrival/de- 
parture 
(hours) 

Total 

rulemaking 

cost 

Total 

rulemaking 

burden 

Arr..NorvAMVER/Non-Great  Lakes 

31,644 

2,427 

34.071 

$7.17 

40.75 

1.52 

0.167 
1.250 
0.017 

$226,782 
98,870 
51,672 

5,274 

An-.  AMVER/Great  Lakes 

3  033 

Dep.  all  vessels 

568 

Totals  

68,142 

$377,324 

8,875 

Detail  may  not  cakxilaie  to  total  due  to  independent  rounding. 

'TTiese  estimates  include  vessels  on  scheduled  routes  that  will  experience  about  the  same  costs  as  the  other  vessels  in  this  population. 


Need  for  the  Temporary  Rule 

This  rule  will  ensiue  the  timely 
receipt  of  advance  information  about 
'  vessels,  cargo,  and  people  entering  U.S. 
ports  and  will  help  minimize  disruption 
to  commerce.  The  additional 
information  required  by  this  rule  will 
increase  security  and  provide  protection 
for  the  nation's  ports  and  waterways. 
There  will  be  some  savings  from  the 
consolidated  NOA  submission  for  two 
or  more  consecutive  arrivals  at  U.S. 
ports. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  will  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  term 
"small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 


Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law 
104-12),  we  have  offered  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  may  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  Small  businesses 
may  send  comments  on  the  actions  of 
Federal  employees  who  enforce,  or 
otherwise  determine  compliance  with. 
Federal  regulations  to  the  Small 
Business  and  Agriculture  Regulatory 
Enforcement  Ombudsman  and  the 
Regional  Small  Business  Regulatory 
Fairness  Boards.  The  Ombudsman 
evaluates  these  actions  annually  and 
rates  each  agency's  responsiveness  to 
small  business.  If  you  wish  to  comment 
on  actions  by  employees  of  the  Coast 
Guard,  call  1-888-REG-FAIR  (1-888- 
734-3247). 

Collection  of  Information 

This  rule  will  extend  the  effective 
period  of  an  existing  collection  of 
information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  As  defined  in  5  CFR  1320.3(c), 
"collection  of  information"  comprises 


reporting,  recordkeeping,  monitoring, 
posting,  labeling,  and  other,  similar 
actions.  The  title  and  description  of  the 
information  collection,  a  description  of 
those  who  will  be  required  to  collect  the 
information,  and  an  estimate  of  the  total 
annual  burden  follow.  The  estimate 
covers  the  time  for  reviewing 
instructions,  searching  existing  sources 
of  data,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection. 

Title:  Advance  Notice  of  Vessel 
Arrival  and  Departure. 

OMB  Control  Number:  2115-0557. 

Summary  of  the  Collection  of 
Information:  "The  Coast  Guard  requires 
pre-arrival  messages  from  any  vessel 
entering  a  port  or  place  in  the  United 
States.  This  rule  will  extend  the 
effective  period  of  the  temporary  notice 
of  arrival  requirements  to  March  31 , 
2003. 

Need  for  Information:  To  ensure  port 
safety  and  security  and  to  ensure  the 
uninterrupted  flow  of  commerce,  the 
Coast  Guard  is  extending  the  effective 
period  of  the  temporary  notice  of  arrival 
requirements. 

Proposed  Use  of  Information: 
Extending  the  NOA  information 
reported  will  enable  the  control  of 
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vessel  traffic,  the  development  of 
contingency  plans,  and  the  enforcement 
of  regulations. 

Description  of  the  Respondents:  The 
respondents  are  owners,  agents,  masters, 
operators,  or  persons  in  charge  of 
vessels  bound  for  or  departing  from  U.S. 
ports. 

Number  of  Respondents:  The  existing 
OMB-approved  collection  number  of 
respondents  is  10,367.  Extending  the 
temporary  rule  vdll  not  increase  the 
total  number  of  respondents. 

Frequency  of  Response:  The  existing 
OMB-approved  collection  annual 
number  of  responses  is  136,278. 
Extending  the  temporary  rule  will  not 
increase  die  total  niunber  of  responses. 

Burden  of  Response:  The  existing 
OMB-approved  collection  burden  of 
response  is  15  minutes  (0.250  hours). 
Extending  the  temporary  mle  will  not 
increase  the  burden. 

Estimate  of  Total  Annual  Burden:  The 
existing  OMB-approved  collection  total 
annual  burden  is  39,037  hours. 
Extending  the  temporary  rule  will  not 
increase  the  toted  annual  burden. 

As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3507(d)),  we  submitted  a  copy  of  this 
rule  to  the  Office  of  Management  and 
Budget  (OMB)  for  its  review  of  the 
collection  of  information.  Due  to  the 
circiunstances  surrounding  this 
temporary  rule,  we  asked  for 
"emergency  processing"  of  our  request. 
We  received  OMB  approval  for  the 
collection  of  information  on  September 
26,  2001.  It  is  valid  until  September  30, 
2002,  and  we  are  requesting  it  be 
extended  imtil  March  31,  2003. 

We  asked  for  public  comment  on  the 
collection  of  information  to  help  us 
determine  how  useful  the  information 
is;  whether  it  can  help  us  perform  our 
functions  better;  whether  it  is  readily 
available  elsewhere;  how  accm-ate  our 
estimate  of  the  burden  of  collection  is;    , 
how  valid  our  methods  for  determining 
burden  are;  how  we  could  improve  the 
quality,  usefulness,  and  clarity  of  the 
information;  arid  how  we  could 
minimize  the  burden  of  collection.  No 
comments  were  received. 

You  need  not  respond  to  a  collection 
of  information  imless  it  displays  a     «• 
currently  valid  control  number  from 
OMB. 

Federalism 

A  rule  has  implications  for  federalism 
xmder  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 


determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  the  effects  of  this  rule 
are  discussed  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  fi-om  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  underExecutive  Order 
13175,  Consultation  sad  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361.  July  11,  2001)  requesting 
comments  on  how  to  best  cany  out  the 
Order. 

Energy  Efifects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 


Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulator}'  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  usp  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  a.s  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1. 
paragraph  (34)(a),  of  Commandant 
Instruction  M16475.1D.  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
will  extend  the  effective  period  of  the 
changes  to  the  requirements  established 
in  the  notification  of  arrival  regulations. 
They  are  procedural  in  nature  and 
therefore  are  categorically  excluded.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  160 

Administrative  practice  and 
procedure;  Harbors:  Hazardous 
materials  transportation;  Marine  safety; 
Navigation  (water);  Reporting  and 
recordkeeping  requirements;  Vessels; 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  160  as  follows: 

PART  160— PORTS  AND  WATERWAYS 
SAFETY— GENERAL 

Subpart  C — Notifications  of  Arrival, 
Departures,  Hazardous  Conditions, 
and  Certain  Dangerous  Cargoes 

1.  The  authority  citation  for  part  160 
continues  to  read  as  follows: 

Authoritv:  3.3  U.S.C.  122:1.  122h.  12.31:  4<) 
CFR  1.46.  ' 

§160.201     [Amended] 

2.  In  §  160.201.  paragraphs  (c)  and  (d). 
which  were  suspended  at  66  FR  50565. 
October  4.  2001.  from  October  4.  2001. 
until  June  15,  2002.  and  further 
suspended  at  67  FR  37682.  May  30, 
2002,  until  September  30.  2002,  will 
continue  to  be  suspended  through 
March  31,  2003;  and  paragraphs  (e)  and 
(f),  added  at  66  FR  50565.  October  4. 
2001.  effective  October  4.  2001.  until 
June  15.  2002,  extended  in  effect  at  67 
FR  37682,  May  30.  2002,  until 
September  30.  2002.  and  paragraph  (g). 
added  at  66  FR  50565.  October  4,  2001. 
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effective  October  4,  2001,  until  June  15, 
2002,  amended  by  66  FR  57877, 
November  19,  2001,  extended  in  effect 
at  67  FR  37682,  May  30,  2002,  until 
September  30.  2002,  are  extended  in 
effect  through  March  31.  2003. 

§160.203    [Amended] 

3.  In  §  160.203,  the  definition  of 
"certain  dangerous  cargo,"  which  was 
suspended  at  66  FR  50565,  October  4, 

2001,  from  October  4,  2001,  until  June 
15,  2002,  and  further  suspended  at  67 
FR  37682,  May  30.  2002,  until 
September  30,  2002,  will  continue  to  be 
suspended  through  March  31,  2003;  and 
the  definitions  for  "certain  dangerous 
cargo",  "crewmember",  "nationality", 
and  "persons  in  addition  to 
crewmembers"  which  were  added  at  66 
FR  50565,  October  4,  2001,  effective 
October  4,  2001,  until  June  15,  2002. 
extended  in  effect  at  67  FR  37682,  May 
30,  2002,  until  September  30,  2002,  are 
extended  in  effect  through  March  31, 
2003. 

§160.T204    [Amended] 

4.  Section  160.T204,  which  was 
added  at  66  FR  50565,  October  4,  2001, 
effective  October  4,  2001,  until  June  15, 

2002,  extended  in  effect  at  67  FR  37682. 
May  30.  2002,  until  September  30.  2002, 
is  extended  in  effect  through  March  31. 
2003. 

§160.207    [Amended] 

5.  Section  160.207,  which  was 
suspended  at  66  FR  50565,  October  4, 

2001,  from  October  4,  2001,  until  June 
15,  2002,  and  further  suspended  at  67 
FR  37682.  May  30,  2002,  until 
September  30,  2002,  will  continue  to  be 
suspended  through  March  31,  2003. 

§160.T208    [Amended] 

6.  Section  160.T208,  which  was 
added  at  66  FR  50565,  October  4,  2001. 
effective  October  4.  2001,  until  June  15. 

2002,  and  amended  by  66  FR  57877, 
November  19,  2001,  and  by  67  FR  2571, 
January  18,  2002,  and  extended  in  effect 
at  67  FR  37682,  May  30,  2002.  until 
September  30,  2002,  and  further 
amended  by  67  FR  53735.  August  19. 
2002,  is  extended  in  effect  though 
March  31,  2003. 

§160.211    [Amended] 

7.  Section  160.211,  which  was 
suspended  at  66  FR  50565,  October  4, 
2001,  from  October  4,  2001,  until  June 
15,  2002,  and  further  suspended  at  67 
FR  37682,  May  30,  2002,  until 
September  30,  2002,  will  continue  to  be 
suspended  through  March  31,  2003. 

§160.7212    [Amended] 

8.  Section  160.T212,  which  was 
added  at  66  FR  50565,  October  4.  2001. 


effective  October  4,  2001,  until  June  15, 
2002,  amended  by  66  FR  57877, 
November  19.  2001,  and  extended  in 
effect  at  67  FR  37682,  May  30,  2002, 
until  September  30,  2002,  and  further 
amended  by  67  FR  53735,  August  19, 
2002,  is  extended  in  effect  though 
March  31.  2003. 

§160.213    [Amended] 

9.  Section  160.213,  which  was 
suspended  at  66  FR  50565,  October  4, 

2001,  from  October  4,  2001,  until  Jime 
15,  2002,  and  further  suspended  at  67 
FR  37682,  May  30,  2002,  until 
September  30,  2002,  will  continue  to  be 
suspended  through  March  31,  2003. 

§160.T214    [Amended] 

10.  Section  160.T214,  which  was 
added  at  66  FR  50565,  October  4,  2001. 
effective  October  4,  2001,  until  Jime  15, 

2002,  amended  by  66  FR  57877, 
November  19,  2001,  and  extended  in 
effect  at  67  FR  37682,  May  30,  2002, 
until  September  30,  2002.  is  extended  in 
effect  though  March  31,  2003. 

Dated:  August  23,  2002. 
Joseph  ].  Angelo, 

Acting  Assistant  Commandant  Marine  Safety. 
Sf'curity  and  Environmental  Protection. 
|FR  Doc.  02-21981  Filed  8-27-02;  8:45  ami 
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DEPARTMErfT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD09-02-515] 

Safety  Zone;  Captain  of  the  Port 
Milwaukee  Zone 

agency:  Coast  Guard.  DOT. 
ACTION:  Notice  of  implementation  of 
regulation. 

SUMMARY:  The  Coast  Guard  is 
implementing  safety  zones  for  aimual 
fireworks  displays  in  the  Captain  of  the 
Port  Milwaukee  Zone  during  September 
2002.  This  action  is  necessary  to 
provide  for  the  safety  of  life  and 
property  on  navigable  waters  during 
these  events.  These  zones  will  restrict 
vessel  traffic  from  a  portion  of  the 
Captain  of  the  Port  Milwaukee  Zone. 
DATES:  The  safety  zone  for  the  Indian 
Summer  Fest — Milwaukee,  WI 
(165.909(a)(9))  will  be  enforced  on 
September  6,  2002,  from  9:50  p.m.  until 
10:25  p.m.,  but  in  the  event  of  inclement 
weather  the  safety  zone  will  be  enforced 
from  9:20  p.m.  until  9:55  p.m.  on 
September  8,  2002.  The  safety  zone  for 
the  Milwaukee  River  Challenge  Boat 
Races  (165.909(a)(28))  will  be  enforced 


on  September  21,  2002,  from  12  p.m. 
until  6  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marine  Science  Technician  Chief  Dave 
McClintock,  U.S.  Coast  Guard  Meirine 
Safety  Office  Milwaukee,  at  (414) 
747-7155 

SUPPLEMENTARY  INFORMATION:  The  Coast 
Guard  is  implementing  the  permanent 
safety  zone  in  33  CFR  165.909(a)(9)  (67 
FR  44560,  July  3,  2002),  as  well  as  the 
permanent  safety  zone  in  33  CFR 
165.909(a)(28)  (67  FR  44560,  July  3, 
2002)  for  fireworks  displays  in  the 
Captain  of  the  Port  Milwaukee  Zone 
during  September  2002.  The  following 
safety  zones  are  in  effect  for  fireworks 
displays  occurring  in  the  month  of 
September  2002: 

Indian  Summer  Fest  Fireworks — 
Milwaukee,  WI.  This  safety  zone  will  be 
enforced  on  September  6,  2002,  from 
9:50  p.m.  until  10:25  p.m.  In  the  event 
of  inclement  weather  on  September  6, 
2002,  the  safety  zone  will  be  enforced 
from  on  September  8,  2002  from  9:20 
p.m.  until  9:55p.m. 

Milwaukee  River  Challenge  Boat 
Races — Milwaukee,  WI.  This  safety  zone 
will  be  enforced  on  September  21,  2002, 
from  12  p.m.  until  6  p.m. 

In  order  to  ensure  the  safety  of 
spectators  and  transiting  vessels,  this 
safety  zone  will  be  in  effect  for  the 
duration  of  the  event.  Vessels  may  not 
enter  the  safety  zone  without 
permission  from  Captain  of  the  Port 
Milwaukee  Zone.  Requests  to  transit  the 
safety  zone  must  be  made  in  advance  by 
contacting  the  person  listed  in  FOR 
FURTHER  INFORMATION  CONTACT  and  must 
be  approved  by  the  Captain  of  the  Port 
Milwaukee  before  transits  will  be 
authorized.  Spectator  vessels  may 
anchor  outside  the  safety  zone  but  are 
cautioned  not  to  block  a  navigable 
channel. 

Dated:  August  20.  2002. 
M.R.  DeVries, 

Commander,  U.S.  Coast  Guard.  Captain  of 
the  Port  Milwaukee. 

[FR  Doc.  02-21982  Filed  8-27-02;  8:45  am] 
BILLING  CODE  491 0-1 5-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[MA-085a;  A-1-FRL-726»-7] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Massachusetts;  Rate-of-Progress 
Emission  Reduction  Plans  for  the 
Boston-Lawrence-Worcester  Serious 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

—J 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Commonwealth  of 
Massachusetts.  This  revision  establishes 
15  percent  and  post-1996  rate-of- 
progress  plans  for  the  Massachusetts 
portion  of  the  Boston-Lawrence- 
Worcester  serious  ozone  nonattainment 
area.  The  intended  effect  of  this  action 
is  to  approve  this  SIP  revision  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act. 

DATES:  This  direct  final  rule  will  be 
effective  October  28,  2002,  unless  EPA 
receives  adverse  comments  by 
September  27,  2002.  If  EPA  receives 
adverse  comments,  we  will  publish  a 
timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  informing 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Nf^ager,  Air 
Quality  Plaiming  ,  Office  of  Ecosystem 
Protection  (mail  code  CAQ),  U.S. 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  Ecosystem  Protection,  U.S. 
Enviroiunental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  11th  floor,  Boston,  MA, 
and  at  the  Division  of  Air  Quality 
Control,  Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  McConnell,  (617)  918-1046. 
SUPPLEMENTARY  INFORMATION:  On  April 
10,  2002,  the  Conunonwealth  of 
Massachusetts  submitted  a  formal 
revision  to  its  SIP.  The  SIP  revision 
consists  of  15  percent  and  post-1996 
rate-of-progress  (ROP)  emission 
reduction  plans  for  the  Massachusetts 
portion  of  the  Boston-Lawrence- 
Worcester  serious  ozone  nonattainment 


area.  Massachusetts  submitted  a  minor 
amendment  to  the  ROP  plans  on  July  26, 
2002.  We  previously  approved  ROP 
plans  that  the  State  of  New  Hampshire 
submitted  for  the  portions  of  this 
nonattainment  area  within  its  borders. 

This  Supplementary  Information 
section  is  organized  as  follows: 

1.  What  action  is  EPA  taking  today? 

2.  Why  was  Massachusetts  required  to  reduce 
its  emissions  of  ozone  forming  pollutants? 

3.  What  are  the  sources  of  these  pollutants? 

4.  What  harmful  effects  can  these  pollutants 
produce? 

5.  Should  I  be  concerned  if  1  live  near  an 
industry  that  emits  a  significant  amount  of 
these  pollutants? 

6.  Why  didn't  EPA  approve  Massachusetts' 
prior  versions  of  these  plans? 

7.  Massachusetts  was  supposed  to  achieve  a 
portion  of  these  emission  reductions  by 
1996,  and  the  remainder  by  1999.  Did  that 
happen? 

8.  How  much  do  the  Commonwealth's  plans  . 
reduce  air  pollution  emissions? 

9.  How  will  Massachusetts  achieve  these 
emission  reductions? 

10.  Why  is  EPA  approving  a  plan  that  only 
covers  the  eastern  part  of  the 
Commonwealth? 

11.  Have  these  emission  reductions  improved 
air  quality  in  Massachusetts? 

12.  Has  Massachusetts  met  its  contingency 
measure  obligation? 

13.  Are  conformity  budgets  contained  in 
these  plans? 

1.  What  action  is  EPA  taking  today? 

EPA  is  approving  ROP  emission 
reduction  plans  submitted  by 
Massachusetts  for  its  portion  of  the 
Boston-Lawrence-Worcester  serious 
ozone  nonattainment  area  as  revisions 
to  Massachusetts'  SIP.  This  area  is 
referred  to  as  the  Eastern  Massachusetts 
area  in  the  remainder  of  this  notice.  The 
ROP  plans  dociunent  how 
Massachusetts  complied  with  the 
provisions  of  Sections  182  (b)(1)  and 
(c)(2)(B)  of  the  Federal  Clean  Air  Act 
(the  Act).  42  U.S.C.  7511a  (b)(1)  and 
(c)(2)(B).  These  sections  of  the  Act 
require  states  containing  certain  ozone 
nonattainment  areas  to  develop 
strategies  to  reduce  emissions  of  the 
pollutants  that  react  to  form  ground 
level  ozone. 

2.  Why  was  Massachusetts  required  to 
reduce  its  emissions  of  ozone  forming 
pollutants? 

Massachusetts  was  required  to 
develop  plans  to  reduce  ozone  precursor 
emissions  because  it  contains  a  serious 
ozone  nonattainment  area.  A  final  rule 
published  by  EPA  on  November  6,  1991 
(56  FR  56694)  designated  ten  counties 
in  the  eastern  part  of  Massachusetts  a 
serious  ozone  nonattainment  area. 
Sections  182  (b)(1)  and  (c)(2)(B)  of  the 
Act  require  that  serious  ozone 


nonattainment  areas  develop  ROP  plans 
to  reduce  ozone  forming  pollutant 
emissions  in  the  nonattainment  area. 

As  stated  above,  two  provisions  of  the 
Act  make  achieving  these  emission 
reductions  necessary.  Under  section 
182(b)(1).  Massachusetts  needed  to 
develop  a  plan  to  reduce  volatile 
organic  compound  (VOC)  emissions  by 
15  percent  by  1996.  These  plans  are 
referred  to  as  "15  percent  ROP"  plans. 
Requirements  in  section  182(c)(2)(B) 
and  (C)  of  the  Act  instruct 
Massachusetts  to  achieve  additional 
emission  reductions.  These  additional 
reductions  must  lower  ozone  precursoP^ 
emissions  (VOC  or  nitrogen  oxides)  by 
9  percent  by  1999.  These  plans  are 
referred  to  as  "post  1996  ROP"  plans. 

3.  What  are  the  sources  of  these 
pollutants?  a 

VOCs  are  emitted  from  a  variety  of 
sources,  including  motor  vehicles,  a 
variety  of  consumer  and  commercial 
products  such  as  paints  and  solvents, 
chemical  plants,  gasoline  stations,  and 
other  industrial  sources.  Nitrogen 
oxides  (NOx)  is  emitted  from  motor 
vehicles,  power  plants,  and  other 
sources  that  bum  fossil  fuels. 

4.  What  harmful  efifects  can  these 
pollutants  produce? 

VOCs  and  NOx  react  in  the 
atmosphere  to  form  ozone,  the  prime 
ingredient  of  smog  in  our  cities  and 
many  rural  areas  of  the  country.  Though 
it  occurs  naturally  at  elevated  levels 
high  in  our  atmosphere,  at  ground  level 
it  is  the  prime  ingredient  of  smog.  When 
inhaled,  even  at  very  low  levels,  ozone 
can: 

Cause  acute  respiratory  problems; 
Aggravate  asthma; 
Cause  significant  temporary  decreases 

in  lung  capacity  in  some  healthy 

adults; 
Cause  inflammation  of  lung  tissue; 
Lead  to  hospital  admissions  and 

emergency  room  visits;  and 
Impair  the  body's  immune  system 

defenses. 

5.  Should  I  be  concerned  if  I  live  near 
an  industry  that  emits  a  significant 
amount  of  these  pollutants? 

Industrial  facilities  that  emit  large 
amounts  of  these  pollutants  are 
monitored  by  the  Commonwealth's 
environmental  agency,  the  Department 
of  Environmental  Protection  (DEP). 
Many  facilities  are  required  to  emit  air 
pollutants  through  tall  stacks  to  ensure 
that  high  concentrations  of  pollutants 
do  not  exist  at  ground  level.  Permits 
issued  to  these  facilities  include 
information  on  which  pollutants  are 
being  released,  how  much  may  be 
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released,  and  what  steps  the  source's 
owner  or  operator  is  taking  to  reduce 
pollution.  The  Massachusetts  DEP 
makes  permit  applications  and  permits 
readily  available  to  the  public  for 
review.  You  can  contact  the 
Massachusetts  DEP  for  more 
information  about  air  pollution  emitted 
by  industrial  facilities  in  your 
neighborhood. 

6.  Why  didn't  EPA  approve 
Massachusetts'  prior  versions  of  these 
plans? 

EPA  proposed  to  approve  a  prior 
version  of  the  Massachusetts  15  percent 
plan  submitted  to  EPA  in  1997,  subject 
to  certain  conditions  (see  62  FR  37527. 
July  14,  1997).  EPA  did  not  grant  final 
approval  because  Massachusetts  did  not 
meet  the  conditions  EPA  listed  in  that 
proposal.  Specifically,  Massachusetts 
did  not  meet  its  commitment  to  begin  an 
automobile  emission  "inspection  and 
maintenance"  (I/M)  program.  EPA  did 
not  propose  action  on  Massachusetts' 
post  1996  ROP  plan  in  the  July  14,  1997 
notice. 

On  April  10,  2002,  Massachusetts 
submitted  revisions  to  its  15  percent 
and  post  1996  ROP  plans  (the  "revised 
ROP  plans")  and  submitted  minor 
amendments  on  July  26,  2002. 

7.  Massachusetts  was  supposed  to 
achieve  a  portion  of  these  emission 
reductions  by  1996,  and  the  remainder 
by  1999.  Did  that  happen? 

Massachusetts  did  not  reduce  its 
hydrocarbon  emissions  by  1 5  percent  by 
November  15, 1996,  or  reduce  ozone 
precursor  emissions  an  additional  9 
percent  by  November  15,  1999. 
However,  the  DEP  has  shown  that  all  of 
the  emission  reductions  required  of  1 5 
percent  and  post-1996  plans  occurred 
by  mid-summer  of  2001.  EPA  believes  it 
can  approve  both  of  these  plans  for  the 
reasons  provided  below. 

Subsequent  to  EPA's  July  14,  1997 
proposed  action,  ROP  plans  for  the 
Eastern  Massachusetts  serious  area 
became  unnecessary  because  EPA 
determined,  in  accordance  with  a  May 
10, 1995  policy,'  that  the  area  met  the 
one-hour  National  Ambient  Air  Quality 
Standard  (NAAQS)  for  ozone,  and  that 
such  planning  requirements  were 
unnecessary  in  light  of  the  clean  air  in 


'  Policy  guidance  contained  in  a  .May  10.  1995 
memorandum  from  John  Seitz,  Director  of  EP.As 
Office  of  Air  Quality  Planning  and  Sta'ndards. 
recommends  that  ROP  and  attainment 
demonstration  requirements,  along  with  certain 
other  related  requirements,  of  Part  D  of  Title  1  of 
the  Clean  Air  Act  are  no  longer  applicable  to  an 
area  once  it  has  air  quality  data  indicating  that  the 
one  hour  ozone  standard  has  been  attained.  This 
finding  will  remain  effective  for  so  long  as  the  area 
continues  to  attain  the  one  hour  ozone  NAAO.S. 


the  area.  EPA  based  that  determination 
on  three  years  of  complete,  quality 
assured  ambient  air  monitoring  data  for 
the  years  1996-98  which  demonstrated 
that  the  one-hour  ozone  NAAQS  had 
been  attained  in  this  area.  On  the  basis 
of  that  determination,  EPA  also 
determined  that  certain  ROP  and 
attainment  demonstration  requirements, 
along  with  certain  other  related 
requirements,  of  Part  D  of  Title  1  of  the 
Act  were  no  longer  applicable  to  the 
Eastern  Massachusetts  area  for  so  long 
as  the  area  continued  to  attain  the  one 
hour  ozone  NAAQS.  However,  ozone 
monitoring  data  for  the  years  1999  to 
2001  indicate  that  the  Eastern 
Massachusetts  area  violated  the  one 
hour  ozone  standard  over  that  three  year 
time  period.  Therefore,  EPA  no  longer 
has  a  basis  for  deferring  the  planning 
requirements  that  attainment  of  the  one- 
hour  ozone  NAAQS  had  rendered 
unnecessary. 

In  its  April  10,  2002  submittal, 
Massachusetts  is  not  able  to 
demonstrate  a  15  percent  VOC  emission 
reduction  occurred  in  the  Eastern 
Massachusetts  area  by  the  November  15, 
1996  milestone  date,  or  that  an 
additional  9  percent  reduction  in  ozone 
precursor  emissions  occurred  by  the 
November  15,  1999  milestone  due  to 
delayed  implementation  of  its  I/M 
program.  However,  the  Commonwealth 
was  not  required  to  make  this  showing 
during  the  years  it  monitored  attainment 
of  the  one-hour  ozone  standard.  It  is  not 
possible  to  require  Massachusetts  to 
make  this  demonstration,  as  those  dates 
'''-4»ajie  passed.  Therefore,  taking  into 
account  the  individual  circumstances 
surrounding  this  SIP  submission  and 
guidance  within  the  May  10,  1995 
policy  memorandum,  we  notified 
Massachusetts  that  we  would  approve 
Massachusetts'  ROP  plans  if  the  DEP 
could  show  that  ozone  precursor 
emissions  were  lowered  by  24  percent 
compared  to  1990  levels  by  2001, 
instead  of  by  the  original  1999 
milestone  date.  At  least  15  percent  of 
the  24  percent  reduction  must  come 
from  the  VOC  inventory. 

Once  a  statutory  deadline  has  passed 
and  has  not  been  replaced  by  a  later 
one,  the  deadline  then  becomes  "as 
soon  as  possible."  Delaney\.  EPA,  898 
F.2d  687,  691  (9th  Cir.  1990),  cert.  den. 
498  U.S.  998  (1990).  EPA  has 
interpreted  this  requirement  to  be  "as 
soon  as  practicable."  The  state's  revised 
ROP  plans  for  Eastern  Massachusetts, 
submitted  on  April  10,  2002,  and 
amended  on  July  26,  2002,  demonstrate 
that  a  24%  reduction  in  ozone  precursor 
emissions  occurred  by  2001 .  This  means 
that  the  overall  environmental  benefit 
represented  by  the  15  percent  and  post- 


1996  ROP  requirements  occiured,  and 
in  fact  occurred  while  the  Eastern 
Massachusetts  area  still  monitored 
attaiiunent  of  the  one-hour  standard. 
EPA  believes  that  this  demonstration 
meets  the  as  soon  as  practicable  test. 
Therefore,  we  are  now  approving  the  15 
percent  and  post- 1996  plans. 

8.  How  much  do  the  Commonwealth's 
plans  reduce  air  pollution  emissions? 

By  2001,  the  Commonwealth's  plans 
indicate  that  VOC  emissions  in  the 
Eastern  Massachusetts  area  will 
decrease  by  32  percent,  and  NOx 
emissions  will  decrease  by  13  percent 
compared  to  1990  emission  levels  as  a 
result  of  federal  and  state  control 
programs. 

DEP's  April  10,  2002  submittal 
illustrates  how  Massachusetts  met  the 
post-1996  ROP  requirements  of  section 
182(c)(2)(B)  of  the  Act,  and  the  15 
percent  ROP  requirements  of  section 
182(b)  of  the  Act.  Both  sets  of 
reductions  were  calculated  from  a  1990 
baseline,  and  the  plans  describe  how 
any  growth  in  emissions  was  offset. 
Under  section  182(c)(2)(C)  of  the  Act. 
NOx  reductions  can  also  be  used  to 
meet  the  post-1996  ROP  emission 
reduction  obligation;  the  Act  only 
allows  for  VOC  reductions  in  15  percent 
ROP  plans. 

The  manner  in  which  states  are  to 
determine  the  required  level  of  emission 
reductions  is  described  in  EPA  guidance 
documents  entitled,  "Guidance  on  the 
Adjusted  Base  Year  Emissions  Inventory 
and  the  1996  Target  for  the  15  Percent 
ROP  Plans,"  (EPA-452/R-92-005),  and 
"Guidance  on  the  Post-1996  Rate-of- 
Progress  Plan  and  the  Attaiimient 
Demonstration"  (EPA  452-93-015).  The 
Ccdculation  procedures  to  determine 
both  the  15  percent  and  post-1996  ROP 
emission  reduction  obligations  are 
similar.  Table  1  below  contains  a 
summary  of  DEP's  calculations  for  the 
Eastern  Massachusetts  area. 

As  shown  below  in  Table  1.  DEP's 
April  10,  2002  submittal  demonstrates 
more  than  a  24  percent  reduction  in 
ozone  precursor  emissions  occurred  by 
mid-summer,  2001.  In  other  words, 
Massachusetts  shows  that  their 
projected,  controlled  2001  emission 
levels  for  VOC  and  NOx  are  lower  than 
the  1999  target  emission  levels 
calculated  for  these  pollutants.  The 
1999  target  levels  represent  the  amount 
of  emissions  that  can  be  emitted  after 
accoimting  for  the  required  24  percent 
reduction  in  ozone  precursor  emissions, 
and  other  required  emission  reductions 
that  the  Act  does  not  allow  be  credited 
towards  the  ROP  emission  reduction 
obligation,  such  as  reductions  from  the 
pre- 1990  Federal  Motor  Vehicle  Control 
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Program  (FMVCP).  revisions  to  deficient 
reasonably  available  control  technology 
(RACT)  regulations,  and  corrections  to 
deficient  automobile  I/M  programs. 

One  step  in  the  above  demonstration 
consists  of  a  projection  of  emissions 
from  the  base  year  to  a  future  year.  A 
prior  version  of  these  plans  submitted  to 
EPA  on  March  31, 1997  contains 
emission  projections  that  were  obtained 
by  applying  growth  factors  to  the 
baseline  1990  emissions  to  obtain 
estimated  1999  emission  levels.  The 
Commonwealth's  ciirrent  subniittal 
contains  an  improved  projection  of 
emissions  that  uses  actual  1999 
emissions  data.  The  1999  emissions 
data,  in  addition  to  being  much  more 
current  than  the  1990  estimates,  also 
contain  improvements  to  area  and  non- 
road  mobile  source  estimation 


methodologies,  the  most  significant  of 
which  is  use  of  the  EPA's  draft  non-road 
model.  Although  this  model  is  not  a 
final  model,  Massachusetts  DEP 
believes,  and  we  agree,  that  it  provides 
a  more  accurate  evaluation  of  air 
pollution  emissions  from  non-road 
engines  than  the  alternative  emission 
estimation  procedure  available  to  DEP, 
which  consists  of  estimates  prepared  in 
1991  by  an  EPA  contractor.  'The 
Commonwealth  projected  its  1999 
emissions  to  2001  through  application 
of  growth  factors. 

We  commented  during  the  public 
hearing  process  that  the  DEP  needed  to 
ensure  that  it  calculated  its  1999 
emission  estimates  with  the  same 
emission  factors  that  were  used  to 
determine  1990  baseline  emissions. 
Since  the  15  percent  and  9  percent  ROP 

Table  1 


emission  reduction  obligations  are 
calculated  ofi^  of  the  1990  baseline,  use 
of  consistent  emission  factors  in  the 
baseline  and  projected  emission 
inventories  ensures  that  emission 
reductions  due  to  changed  emission 
estimation  procedures  are  not  reflected 
in  the  plan. 

Massachusetts'  April  10.  2002 
submittal  and  July  26,  2002  amendment 
contain  several  revisions  to  the  1990 
baseline  area  and  non-road  emission 
estimates  made  to  ensure  that  consistent 
emission  factors  were  used  to  develop 
the  1990  and  1999  inventories.  DEP 
then  revised  its  target  level  calculations 
using  the  new  1990  baseline  as  shown 
below  in  Table  1 .  We  approve  the 
revisions  made  by  the  Commonwealth 
to  its  1990  baseline  emissions. 


Description 


VOC  Emissions 
(tpsd) 


Step  1— Calculate  1990  Base  Year  Inventory  

Step  2— Develop  Rate-of  Progress  Inventory  by  subtracting  biogenics  and  non-reactives 
Step  3— Develop  Adjusted  Base  Year  Inventory  by  subtracting  non-creditabte  FMVCP 
rdxns: 

1996  target  calculation  

1999  target  calculation  

Step  4— Calculate  Required  Reduction  (15%  VOC  for  1996  target;  State  will  use  7%  VOC 
and  2%  NOx  for  1996  to  1999  ROP): 

1996  target  calculation  

1999  target  calculation  

Step  5— Calculate  Total  Expected  Reductions  (sum  of  FMVCP  reductions,  required  per- 
cent reductions,  and  for  VOC  in  tfie  1996  target.  6.3  tpsd  in  RACT  corrections  and  7.2 
tpsd  in  I/M  corrections.  Tbe  VOC  FMVCP  between  1996  and  1999  is  15.2  tpsd): 
1996  target  calculation 

1999  target  calculation  

Step  6— Set  Target  Levels  (Target  =  1990  ROP  inventory  -  total  reductions) 

1996  target  calculation  

1999  target  calculation  

Step  7 — Prelected,  Controlled  2001  Emissions  


1223.5 
816.1 


816.1   -  26.2  =  789.9 
816.1   -  41.4  =  774,7 


15%*  789.9  =  118.5 
7%  •  774.7  =  54.2 


118.5 +  26.2 +  6.3 +  7.2 

=  158.1 

54.2+  15.2  =  69.5 

816.1  -  158.1  =658.0 

658.0  -  69.5  =  588.5 

551  9 


NOx  Emissions 
(tpsd) 


891  3 
891  3 


891.3  -  46.3  =  844.9 


2%  •  844.9  =  16.9 


16.9  +  46  3  =  63  2 


891 .3  -  63  2  =  828  0 
774  7 


The  Massachusetts  ROP  plans 
demonstrate  that  the  VOC  and  NOx 
emission  reductions  from  the  control 
strategy  will  achieve  sufficient  emission 
reductions  to  lower  2001  emission 
levels  below  the  target  levels  calculated 
for  each  pollutant. 

9.  How  «vill  Massachusetts  achieve 
these  emission  reductions? 

The  Commonwealth's  post-1996 
control  strategy  matches  the  control 
strategy  described  in  the  EPA's  July  14, 
1997  proposed  approval  of  the 
Massachusetts  15  percent  plan,  and  also 
includes  emission  reductions  from  the 
Commonwealth's  NOx  RACT  and  Ozone 
Transport  Commission  (OTC)  NOx 
Memorandum  of  Understanding  (MOU) 
rule,  and  emission  reductions  from 
federal  measures  limiting  emissions 
from  non-road  engines  promulgated 


between  1996  and  1999.  Reductions 
from  the  NOx  rules  and  from  the  federal 
non-road  standards  are  described 
further  below.- 

NOx  RACT 

Massachusetts  has  adopted  a  NOx 
RACT  regulation,  the  citation  for  which 
is  310  Code  of  Massachusetts 
Regulations  7.19.  The  regulation  applies 
to  facilities  with  potential  emissions  of 
50  tons  per  year  or  greater.  Facilities 
covered  by  the  rule  needed  to  comply 
by  May  31, 1995.  Massachusetts 
submitted  the  rule  to  EPA  on  July  15, 
1994,  as  a  revision  to  the  State's  SIP. 
EPA  approved  the  State's  NOx  RACT 
rule  on  September  2.  1999  (64  FR 
48095). 


OTC  NOx  MOU  Rule 

The  DEP  submitted  a  rule  entitled 
"310  CMR  7.27:  NOx  Allowance 
Program"  to  EPA  to  meet  the 
requirements  of  the  ozone  transport 
commission's  NOx  MOU.  We  approved 
the  rule  into  the  state's  SIP  on  June  2, 
1999  (64  FR  29567).  By  2001.  the 
Commonwealth's  NOx  RACT  and  NOy 
MOU  rules  will  reduce  point  source 
emissions  by  130  tpsd  in  the  Eastern 
Massachusetts  area. 

Federal  Non-Road  Standards 

In  the  luly  3,  1995  Federal  Register 
(60  FR  34581).  EPA  promulgated  the 
first  phase  of  the  regulations  to  control 
emissions  from  new  non-road  spark- 
ignition  engines.  The  regulation  is 
found  at  40  CFR  part  90,  and  is  titled. 
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"Control  of  Emissions  From  Non-road 
Spark-Ignition  Engines." 

The  first  phase  of  the  new  non-road 
standards  will  cause  a  substantial 
reduction  of  VOC  emissions  by  2001. 
Massachusetts  used  the  EPA's  Non-road 
model  to  estimate  the  reductions  that 
will  accrue  by  2001.  Although  this  is  a 
draft  model,  it  provides  a  better  estimate 
of  emissions  than  the  previous  emission 
estimation  methodology  available  for 
this  sector.  The  previous  methodology 
was  based  on  the  document,  "Non-road 
Engine  and  Vehicle  Emission  Study 
Report"  (Publication  nos.  EPA-21A- 
2001:  EPA460/3-91-002).  The  sale  of 
reformulated  gasoline  in  Massachusetts 
also  reduces  non-road  emissions.  The 
combined  effect  of  reformulated 
gasoline  and  the  new  non-road 
standards  will  lower  non-road  VOC 
emissions  by  18  tpsd  in  the  Eastern 
Massachusetts  area. 

10.  Why  is  EPA  approving  a  plan  that 
only  covers  the  eastern  part  of  the 
Conunonwealth? 

EPA  is  only  approving  ROP  plans  for 
the  Eastern  Massachusetts  serious  area 
because  we  previously  approved  the 
ROP  plans  for  the  Western 
Massachusetts  serious  area  in  a  final 
rule  published  in  the  Federal  Register 
on  November  15,  2000  (65  FR  68896). 

11.  Have  these  emission  reductions 
improved  air  quality  in  Massachusetts? 

Ozone  levels  have  decreased  in  the 
Eastern  Massachusetts  area  during  the 
1990's,  due  in  part  to  emission 
reductions  achieved  by  these  plans. 
Pollution  control  measiu-es 
implemented  by  states  upwind  of 
Massachusetts  have  also  helped  ozone 
levels  decline  in  this  area  of  the 
Commonwealth. 

12.  Has  Massachusetts  met  its 
contingency  measure  obligation? 

Ozone  nonattainment  areas  classified 
as  serious  or  above  must  submit  to  the 
EPA,  piursuant  to  section  182(c)(9)  of  the 
Act,  contingency  measures  to  be 
implemented  if  an  area  misses  an  ozone 
SIP  milestone.  The  Massachusetts  ROP 
plan  demonstrates  that  surplus  emission 
reductions  beyond  those  required  to 
meet  ROP  requirements  exist  which 
cover  the  3  percent  contingency 
requirement  of  the  Act. 

13.  Are  conformity  budgets  contained 
in  these  plans? 

Section  176(c)  of  the  Act,  and  40  CFR 
51.452Cb)  of  the  federal  transportation 
conformity  rule  require  states  to 
establish  motor  vehicle  emissions 
budgets  in  any  control  strategy  SIP  that 
is  submitted  for  attainment  and 


maintenance  of  the  NAAQS. 
Massachusetts  will  use  these  budgets  to 
determine  whether  proposed  projects 
that  attract  traffic  will  "conform"  to  the 
emissions  assumptions  in  the  SIP. 

Massachusetts'  revised  ROP  plans 
contain  motor  vehicle  emission  budgets 
for  the  year  2001.  However,  the 
Massachusetts  DEP  submitted  an  ozone 
attainment  demonstration  plan  to  EPA 
in  1 998  that  contains  mobile  source 
emission  budgets  for  Eastern 
Massachusetts  for  2003.  Since  the  year 
2003  budgets  are  more  restrictive,  cover 
a  time  frame  later  than  the  ROP  plans 
(which  include  the  ciurent 
transportation  analyses  milestone 
yecirs),  and  are  based  on  the  attainment 
plan,  these  2003  VOC  and  NOx  budgets 
take  precedence  over  motor  vehicle 
emission  budgets  for  earlier  years.  The 
specific  2003  budgets  for  the  Eastern 
Massachusetts  area  are  117.1  tpsd  for 
VOC,  and  243.3  tpsd  for  NOx. 

II.  Final  Action 

EPA  is  approving  15  percent  and  post- 
1 996  rate-of-progress  plans  for  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-'Worcester  serious  ozone 
nonattainment  area. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SEP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective  October 
28,  2002  without  further  notice  unless 
the  Agency  receives  relevant  adverse 
comments  by  September  27,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  then  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  the  proposed  rule. 
Only  parties  interested  in  conunenting 
on  the  proposed  rule  should  do  so  at 
this  time.  If  we  receive  no  such 
comments,  the  public  is  advised  that 
this  rule  will  be  effective  on  October  28, 
2002  and  we  will  take  no  further  action 
on  the  proposed  rule.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
sevnred  fi'om  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 


m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indi^  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9.  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  fi'om 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
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to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection . 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28,  2002. 
Interested  parties  should  comment  in 
response  to  the  proposed  rule  rather 
than  petitibn  for  judicial  review,  unless 
the  objection  arises  after  the  comment 
period  allowed  for  in  the  proposal. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Nitrogen  dioxide. 
Ozone,  Volatile  organic  compounds. 

Dated:  August  13.  2002. 
Robert  W.  Varaey, 

Regional  Administrator,  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  W— Massachusetts 

2.  Section  52.1129  is  amended  by 
adding  paragraph  (c)  to  read  as  follows: 

§  52.11 29    Control  Strategy:  Ozone. 

***** 

(c)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Massachusetts  Department  of 
Enviroiunental  Protection  on  April  10, 
2002  and  amended  on  July  26,  2002. 
The  revisions  are  for  the  purpose  of 
satisfying  the  rate  of  progress 
requirements  of  sections  182(b)(1)  and 
182(c)(2)(B)  of  the  Clean  Air  Act  for  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  serious  ozone 
nonattaiiunent  area. 

"  (FR  Doc.  02-21940  Filed  8-27-02;  8:45  am] 
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Clean  Air  Act  Approval  and 
Promulgation  of  Air  Quality 
implementation  Plans  for  the  State  of 
Montana;  Revisions  to  the 
Administrative  Rules  of  Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule  and  notice  of 
delegation  of  authority. 

summary:  EPA  is  taking  direct  final 
action  approving  State  Implementation 
Plan  (SIP)  revisions  submitted  by  the 
Governor  of  Montana  on  April  30,  2001 , 
May  21,  2001  and  December  20,  2001. 
The  April  30,  2001  and  December  20. 
2001  submittals  revise  the  State's 
Administrative  Rules  of  Montana  (ARM) 
by  updating  Incorporation  by  Reference 
rules.  The  May  21,  2001  submittal 
repeals  the  State's  Sulfur  Oxide — 
Primjuy  Copper  rule.  EPA  is  also 
announcing  that  on  February  1,  2002, 
we  updated  the  delegation  of  authority 
for  the  implementation  and  enforcement 
of  the  New  Source  Performance 
Standards  (NSPS)  to  the  State.  Finally, 
the  Governor's  April  30,  2001  submittal 
contains  other  SIP  revisions  which  have 
been  or  will  be  addressed  separately. 
The  intended  effect  of  this  action  is  to 
make  these  revisions  federally 


enforceable.  The  EPA  is  taking  this 
action  under  section  1 10  of  the  Clean 
Air  Act  (CAA). 

DATES:  This  rule  is  effective  on  October 
28,  2002,  without  further  notice,  unless 
EPA  receives  adverse  comment  by 
September  27.  2002.  If  adverse  commnnt 
is  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR. Environmental  Protection  Agency 
(EPA).  Region  8,  999  18th  Street.  Suite 
300,  Denver.  Colorado,  80202.  Copies  of 
the  documents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program>  Environmental 
Protection  Agency,  Region  8,  999  18th 
Street,  Suite  300,  Denver,  Colorado, 
80202  and  copies  of  the  Incorporation 
by  Reference  material  are  available  at 
the  Air  and  Radiation  Docket  and 
Information  Center,  Envirorunental 
Protection  Agency,  401  M  Street.  SW, 
Washington,  D.C.  20460.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Montana  Department  of  Environmental 
Quality,  Air  and  Waste  Management 
Bureau,  1520  E.  6th  Avenue,  Helena. 
Montana  59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dvgowski.  EPA.  Region  8.  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we"  or  "our"  is  used  means  EPA. 

I.  Analysis  of  the  State's  Submittal 

A.  Procedural  Background 

The  Act  requires  States  to  obser\e 
certain  procedural  requirements  in 
developing  implementation  plans  and 
plan  revisions  for  submission  to  EPA. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan  admitted 
by  a  State  must  be  adopted  after 
reasonable  notice  and  public  hearing. 
Section  110(1)  of  the  Act  similarly 
provides  that  each  revision  to  an 
implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 

EPA  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  EPA  review  and  action 
(see  section  110(k)(l)  and  57  FR  13565). 
EPA's  completeness  criteria  are  set  out 
at  40  CFR  part  51 ,  appendix  V.  EPA 
attempts  to  make  completeness 
determinations  within  60  days  of 
receiving  a  submission.  However,  a 
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submittal  is  deemed  complete  by 
operation  of  law  if  a  completeness 
determination  is  not  made  by  EPA  six 
months  after  receipt  of  submission. 

To  entertain  public  comment,  the 
State  of  Montana,  after  providing 
adequate  public  notice,  held  public 
hearings  on  July  5,  2000,  January  23, 
2001  and  May  10,  2001  to  address 
revisions  to  the  SIP.  Following  the 
public  hearings  and  public  comment 
period,  the  Montana  Board  of 
Environmental  Review  adopted  the 
revisions.  Revisions  to  ARM  17.8.102 
cmd  17.8.103  were  adopted  on 
September  15,  2000  and  July  20,  2001, 
revisions  to  17.8.323  were  adopted  on 
March  16,  2001  and  revisions  to 
17.8.302,  17.8.602,  17.8.702,  17.8.902, 
and  17.8.1002  were  adopted  on  July  20, 
2001. 

The  Governor  of  Montana  submitted 
the  revisions  to  the  SIP  with  letters 
dated  April  30,  2001,  May  21,  2001  and 
December  20,  2001.  The  SIP  revisions 
were  reviewed  by  EPA  to  determine 
completeness  in  accordance  with  the 
completeness  criteria  set  out  at  40  CFR 
part  51,  appendix  V.  The  submittals 
were  found  to  be  complete. 

B.  April  30,  2001  Revisions 

1.  ARM  17.8.102— Incorporation  by 
Reference — Publication  Dates 

This  section  was  revised  to  update  the 
dates  of  documents  which  cU'e 
incorporated  by  reference.  The  1999 
editions  of  the  Code  of  Federal 
Regulations,  the  Montana  Code 
Annotated  and  the  Administrative  Rules 
of  Montana  are  referenced  in  the 
regulation.  These  changes  are  necessary 
to  allow  the  State  to  include  the  most 
recent  editions  of  State  statutes  and 
rules  and  federal  regulations. 
Specifically,  incorporation  by  reference 
changes  were  made  to  ARM 
17.8.102(l){a),  (c)  and  (d).  Subsequent 
revisions  were  made  to  ARM 
17.8.102(l)(a)  and  (d)  in  the  December 
20,  2001  submission,  and  these  changes 
are  discussed  below. 

In  addition,  the  State  of  Montana 
deleted  language  from  the  title  of  this 
section  that  refers  to  the  availability  of 
referenced  documents.  When  the  State 
proposed  this  rule  in  1996,  the  State 
included  information  concerning  the 
availability  of  referenced  documents  for 
the  entire  chapter  of  air  quality  rules.  In 
response  to  comments,  the  State 
decided  to  delete  this  language  from  the 
final  rule  and  place  it  in  separate  rules 
in  each  rule  subchapter.  However,  the 
State  did  not  amend  the  title  of  the  rule 
to  reflect  this  revision  from  the 
proposed  rule.  Specifically,  the  title  of 
the  rule  has  changed  from 


"Incorporation  by  Reference — 
Publication  Dates  and  Availability  of 
Referenced  Documents'  to 
"Incorporation  by  Reference — 
Publication  Dates."  EPA  believes  these 
revisions  are  minor  and  we  are 
approving  them  into  the  SIP. 

2.  ARM  17.8.103— Incorporation  by 
Reference 

The  State  revised  ARM  17.8.103(l)(n) 
and  (o)  to  correct  references  to  statute 
subsections  that  were  renumbered  by 
the  1997  State  legislature.  Subsequent 
changes  were  made  to  ARM 
17.8.103(l)(n)  in  the  December  20,  2001 
submission,  and  these  changes  are 
discussed  below.  EPA  believes  these 
revisions  are  minor  and  we  are 
approving  them  into  the  SIP. 

3.  Other  Revisions  Submitted  on  April 
30, 2001 

On  April  30,  2001,  the  State 
submitted  revisions  to  the  Missoula 
City-County  Air  Pollution  Control 
Program.  EPA  approved  the  Missoula 
City-County  revisions  on  November  15, 
2001  (66  FR  57391). 

Also  on  April  30.  2001,  the  State 
submitted  a  new  credible  evidence  rule 
(ARM  17.8.132).  EPA  will  act  on  the 
credible  evidence  rule  in  a  separate 
notice. 

C.  May  21,  2001  Revisions 

ARM  17.8.323— Sulfur  Oxide 
Emissions-Primary  Copper  Smelter  Rule 

This  revision  repeals  ARM  17.8.323, 
Sulfur  Oxide  Emissions — Primary 
Copper  Smelter  Rule.  This  rule  was 
adopted  by  the  State  in  1972  and  has 
remained  in  effect  since  that  time,  with 
minor  amendments  made  in  1981.  At 
the  current  time,  there  are  no  primary 
copper  smelters  operating  within  the 
State,  and  ARM  17.8.323  has  been 
superceded  by  the  federal  New  Source 
Performance  Standards  (NSPS)  for 
primary  copper  smelters  (40  CFR  part 
60.  subpart  P).  The  State  believes  the 
NSPS  is  more  stringent  than  its  Sulfur 
Oxide  Emissions — Primary  Copper 
Smelter  rule.  Additionally,  the  State  has 
incorporated  by  reference  the  NSPS  in 
ARM  1 7.8.302(1  ){b)  and  has  been 
delegated  the  authority  to  implement 
them  (see  66  FR  42427,  August  13. 
2001).  Because  there  are  no  existing 
copper  smelters  in  the  State  and  any 
new  copper  smelter  would  be  subject  to 
NSPS,  EPA  believes  it  is  acceptable  to 
remove  this  rule  from  the  SIP. 


R  December  20,  2001  Revisions 

1.  ARM  17.8.102— Incorporation  by 
Reference — Publication  Dates 

This  section  was  revised  to  update  the 
dates  of  documents  which  are 
incorporated  by  reference.  The  2000 
editions  of  the  Code  of  Federal 
Regulations  and  the  Administrative 
Rules  of  Montana  are  referenced  in  the 
regulation.  In  addition,  the 
incorporation  by  reference  of  the  United 
States  Code  (U.S.C.)  has  been  changed 
to  refer  to  the  1994  edition.  These 
changes  are  necessary  to  allow  the  State 
to  include  the  most  recent  editions  of 
State  statutes  and  rules  and  federal 
regulations.  Specifically,  incorporation 
by  reference  changes  were  made  to  ARM 
17.8.102(l){a).  (b)and{d). 

2.  ARM  17.8.103— Incorporation  by 
Reference 

a.  17.8.103(l)(m)— This  section  was 
revised  to  make  minor  corrections  to 
citation  references  to  the  Clean  Air  Act 
(CAA).  The  reference  to  section 
7412(b)(1)  of  the  CAA  was  changed  to 
112(b)(1). 

b.  17.8.103(l)(n)  and  (p)— These 
sections  were  revised  to  update 
references  to  rules  concerning 
hazardous  waste  to  reflect  renumbering 
of  the  State's  rules.  References  to  section 
54  of  the  State  rules  have  been  changed 
to  reference  section  53.  These  sections 
also  contain  minor  grammatical 
revisions. 

3.  ARM  17.8.302— Incorporation  by 
Reference 

a.  17.8.302(l){d)— This  section  was 
revised  to  update  references  to  rules 
concerning  hazardous  waste  to  reflect 
renimibering  of  the  State's  rules. 
Reference  to  section  54  of  the  State  rules 
have  been  changed  to  reference  section 
53. 

b.  17.8.302(l)(e)— This  section  was 
changed  to  correct  a  minor  grammatical 
error. 

c.  17.8.302(l)(f)— This  section  was 
amended  to  incorporate  by  reference  the 
Federal  National  Emission  Standards  for 
Hazardous  Air  Pollutants  for  Chemical 
Recovery  Combustion  Sources  at  Kraft, 
Soda,  Sulfite,  and  Stand-Alone 
Semichemical  Pulp  Mills.  The  EPA 
adopted  this  rule  on  January  12,  2001 
(40  CFR  63.  subpart  MM). 

4.  ARM  17.8.602(1)  and  (2)— 
Incorporation  by  Reference 

This  section  was  revised  to  update 
references  to  rules  concerning 
hazardous  waste  to  reflect  renumbering 
of  the  State's  rules.  Reference  to  section 
54  of  the  State  rules  has  been  changed 
to  reference  section  53. 
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5.  ARM  17.8.702(l)(g) — Incorporation 
by  Reference 

This  section  was  revised  to  make 
minor  corrections  to  citation  references 
to  the  CAA. 

6.  ARM  17.8.902(l)(e)  and  ARM 
17.8.1002(l)(e) — Incorporation  by 
Reference 

These  sections  were  revised  to  make 
minor  corrections  to  citation  references 
to  the  CAA.  Specifically,  reference  to 
section  7503  of  the  CAA  was  changed  to 
section  173.  In  addition,  these  sections 
were  changed  to  correct  minor 
grammatical  errors. 

EPA  believes  the  December  20,  2001 
revisions  (identified  1-6  above)  are 
minor  and  we  are  approving  them  into 
the  SIP. 

Also,  pursuant  to  the  State's 
December  20,  2001  submittal,  which 
updated  the  effective  date  of  the 
incorporated  NSPS,  on  February  1, 
2002,  EPA  updated  the  delegation  of 
authority  for  the  implementation  and 
enforcement  of  the  NSPS  to  the  State. 
The  February  1,  2002  letter  of  delegation 
to  the  State  follows: 

Honorable  Judy  Martz 

Governor  of  Montana,  State  Capitol,  Helena. 

Montana  59620-0801 

Dear  Governor  Martz:  Qn  December  20, 
2001  the  State  submitted  a  revision  to  the 
Administrative  Rules  of  Montana  (ARM) 
17.8.102.  Specifically,  the  State  revised  its 
rules  to  incorporate  the  July  1,  2000  Code  of 
Federal  Regulations.  This  revision,  in  effect, 
updates  the  citation  of  the  incorporated 
Federal  New  Source  Performance  Standards 
(NSPS)  to  July  1,  2000. 

Subsequent  to  States  adopting  NSPS 
regulations,  EPA  delegates  the  authority  for 
the  implementation  and  enforcement  of  those 


NSPS.  so  long  as  the  Stale'.s  regulations  are 
equivalent  to  the  Federal  regulations.  EPA 
reviewed  the  pertinent  statutes  and 
regulations  of  the  State  of  Montana  and 
determined  that  they  provide  an  adequate 
and  effective  procedure  for  the 
implementation  and  enforcement  of  the 
NSPS  by  the  State  of  Montana.  Therefore, 
pursuant  to  section  111(c)  of  the  Clean  Air 
Act  (Act),  as  amended,  and  40  CFR  part  60.   ^ 
EPA  hereby  delegates  its  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  to  the  State  of  Montana  as  follows: 

(A)  Responsibility  for  all  sources  located, 
or  to  be  located,  in  the  State  of  Montana 
subject  to  the  standards  of  performance  for 
new  stationary  sources  promulgated  in  40 
CFR  part  60.  The  categories  of  new  stationary 
sources  covered  by  this  delegation  are  all 
NSPS  subparts  in  40  CFR  part  60.  as  in  effect 
on  July  1,  2000.  Note  this  delegation  does  not 
include  the  emission  guidelines  in  subparts 
Cb,  Cc,  Cd,  and  Ce.  These  subparts  require 
state  plans  which  are  approved  under  a 
separate  process  pursuant  to  Section  111(d) 
of  the  Act. 

(B)  Not  all  authorities  of  NSPS  can  be 
delegated  to  States  under  Section  111(c)  of 
the  Act,  as  amended.  The  EPA  Administrator 
retains  authority  to  implement  those  sections 
of  the  NSPS  that  require:  (1)  Approving 
equivalency  determinations  and  alternative 
test  methods,  (2)  decision  making  to  ensure 
national  consistency,  and  (3)  EPA  rulemaking 
to  implement.  Therefore,  of  the  NSPS  of  40 
CFR  part  60  being  delegated  in  this  letter,  the 
enclosure  lists  examples  of  sections  in  40 
CFR  part  60  that  cannot  be  delegated  to  the 
State  of  Montana. 

(C)  As  40  CFR  part  60  is  updated.  Montana 
should  revise  its  regulations  accordingly  and 
in  a  timely  manner  and  submit  to  EPA 
requests  for  updates  to  its  delegation  of 
authority. 

This  delegation  is  based  upon  and  is  a 
continuation  of  the  same  conditions  as  those 
stated  in  EPA's  original  delegation  letter  of 
Mav  18, 1977,  to  the  Honorable  Thomas  L. 


Judge,  then  Governor  of  Montana,  except  thai 
condition  6.  relating  to  Federal  fac  iiities.  was 
voided  by  the  Clean  Air  Act  .Amendments  of 
1977.  Please  also  note  that  EPA  retains 
concurrent  enforcement  authority  as  stated  in 
condition  3.  In  addition,  if  at  any  time  there 
is  a  conflict  between  a  State  and  Keder;tl 
NSPS  regulation,  the  Federal  regulatinn  niiisi 
be  applied  if  it  is  more  stringent  than  tiiat  ni 
the  State,  as  stated  in  condition  9.  EP.A 
published  its  .May  IB.  1977  delegation  letter 
in  the  notices  .section  of  the  September  6. 
1977  Federal  Register  (42  FR  44S73).  along 
with  an  associated  rulemaking  notif\ing  the 
public  that  certain  reports  and  appliralions 
required  from  operators  of  new  or  modified 
sources  shall  be  submitted  to  the  State  of 
Montana  (42  FR  44544).  Copies  of  the 
Federal  Register  notices  are  en(  losed  for 
vour  convenience. 

Since  this  delegation  is  effective 
immediately,  there  is  no^eed  for  the  Slate 
to  notify  the  EPA  of  its  acceptance.  Unless 
we  receive  written  notice  of  objections  from 
vou  within  ten  days  of  the  date  on  whit  h  \ou 
receive  this  letter,  the  State  of  Montana  will 
be  deemed  to  accept  all  the  terms  of  this 
delegation.  EPA  will  publish  an  information 
notice  in  the  Federal  Register  in  the  near 
future  to  inform  the  public  of  this  daiegation. 
in  which  this  letter  will  appear  in  its  entirel\ 

If  you  have  any  questions  on  this  matter, 
please  contact  me  or  have  your  staff  contact 
Richard  Long.  Director  of  our  Air  and 
Radiation  Program,  at  (303)  312-600.'5. 

Sincerely  yours. 
Iat;k  W.  McGraw". 
Acting  Regional  Administrator. 

Enclosures. 

cc;  (an  Sensibaugh.  Director.  Montana 
Department  of  Environmental  Quality.  lohn 
Warden,  8MO. 

Enclosure  to  Februarv  1 ,  2002  Letter 
Delegating  NSPS  in  40  CFR  Part  60,  to 
the  State  of  Montana 


Examples  of  Authorities  in  40  CFR  Part  60  Which  Cannot  Be  Delegated 


40  CFR  sub- 
parts 

A  

Da  

Db  

Dc  

Ec  

Ka  

Kb  

O 

DD  

GG 

VV 

XX 

AAA  

JJJ  

NNN  

RRR 

SSS  

WWW  


Section(s) 


60.8(b)(2)  and  (b)(3),  and  those  sections  throughout  the  standards  that  reference  60  8(b)(2)  and  (b)(3):  60.11(b)  and  (e) 

60.45a. 

60.44b(f),  60.44b(g)  and  60.49b(a)(4). 

60.48c(a)(4). 

60.56c(i),  60.8 

60.114a. 

60.111b(f)(4),  60.114b,  60.116b(e)(3)(iii),  60.116b(e)(3)(iv),  and  60.116b(f)(2)(iii). 

60.153(e). 

60.302(d)(3). 

60.332(a)(3)  and  60.335(a). 

60.482-1(c)(2)  and  60.484.  , 

60.502(e)(6) 

60.531.  60.533.  60.534,  60.535,  60.536(l)(2),  60.537,  60.538(e)  and  60.539. 

60.623. 

60.663(e). 

60.703(e). 

60.711(a)(16).  60.71 3(b)(1)(i)  and  (il),  60.71 3(b)(5)(i),  60.713(d),  60.715(a)  and  60.716. 

60.754(a)(5).  
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n.  Final  Action 

EPA  is  approving  the  following 
revisions  to  the  Montana  SIP  submitted 
on  April  30,  2001,  May  21,  2001and 
December  20.  2001:  revisions  to  ARM 
17.8.102.  103,  302,  602,  702,  902  and 
1002  and  the  removal  of  ARM  17.8.323. 
EPA  believes  these  revisions  to  the.  SIP 
are  consistent  with  the  Clean  Air  Act 
and  EPA  policy.  We  are  also 
announcing  that  on  February  1,  2002, 
we  updated  the  delegation  of  authority 
for  the  implementation  and  enforcement 
of  the  NSPS  to  the  State. 

Section  110(1)  of  the  Clean  Air  Act 
states  that  a  SIP  revision  cannot  be 
approved  if  the  revision  would  interfere 
with  any  applicable  requirement 
concerning  attainment  and  reasonable 
further  progress  towards  attainment  of 
the  NAAQS  or  any  other  applicable 
requirements  of  the  Act.  The  Montana 
SIP  revisions  that  are  the  subject  of  this 
document  do  not  interfere  with  the 
maintenance  of  the  NAAQS  or  any  other 
applicable  requirement  of  the  Act 
because  of  the  following:  (1)  The  update 
to  incorporation  by  reference  simply 
allows  the  State  to  include  the  most 
recent  version  of  federal  regulations;  (2) 
the  Sulfur  Oxide  Emissions — Primary 
Copper  Smelter  rule  has  been 
superceded  by  the  federal  NSPS 
regulations,  which  are  more  stringent 
than  the  existing  rule;  and  (3)  the  NSPS 
delegation  meets  the  requirements  of 
section  1 1 1  (c)  of  the  CAA  and  40  CFR 
part  60.  Therefore,  section  110(1) 
requirements  are  satisfied. 

EPA  is  publishing  this  rule  without 
prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  "Proposed 
Rules"  section  of  today's  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  to  approve  the  SIP  revision 
if  adverse  conunents  be  filed.  This  rule 
will  be  effective  October  28,  2002. 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  27,  2002. 

If  the  EPA  receives  adverse 
conunents,  EPA  will  pubhsh  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect.  EPA  will  address  all 
public  comments  in  a  subsequent  final 
rule  based  on  the  proposed  rule.  The 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule. 


EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51 735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various     . 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23.  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 


absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS).  EPA  has  no  authority 
to  disapprove  a  SEP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28,  2002. 
Filing  a  petition  for  reconsideration  by 
the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide,  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements,  Sulfur  oxides.  Volatile 
organic  compounds. 
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40  CFR  Part  60 

Envirorunental  protection.  Air 
pollution  control.  Aluminum, 
ammoniiun  sulfate  plants.  Beverages. 
Carbon  monoxide.  Cement  industry, 
Coal,  Copper,  Drycleaners.  Electric 
power  plants.  Fertilizers.  Fluoride. 
Gasoline,  Glass  cmd  glass  products. 
Graphic  arts  industry.  Household 
appliances.  Insulation, 
Intergovernmental  relations.  Iron,  Lead. 
Lime,  Metallic  and  nonmetallic  mineral 
processing  plants,  Metals,  Motor 
vehicles.  Natural  gas.  Nitric  acid  plants. 
Nitrogen  dioxide.  Paper  and  paper 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials. 
Petroleum.  Phosphate.  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements,  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires. 
Urethane,  Vinyl,  Waste  treatment  and 
disposal,  Zinc. 

Dated:  August  13,  2002. 
Roliert  E.  Roberts. 

Regional  Administrator.  Region  8. 

40  CFR  part  52,  subpart  BB  of  chapter 
I,  title  40  is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  BB — Montana 

2.  Section  52.1370  is  amended  by 
adding  paragraph  (c)(55)  to  read  as 
follows: 

§52.1370    Mentmcation  of  plan. 

***** 

(c)*  *  * 

(55)  On  April  30.  2001.  May  21.  2001 
and  December  20,  2001,  the  Governor  of 
Montana  submitted  revisions  to  the 
Administrative  Rules  of  Montana.  The 
State  revised  its  Incorporation  by 
Reference  Rules  and  repealed  a  Sulfur 
Oxide  Emissions — Primary  Copper 
Smelter  rule  (ARM  17.8.323).  ARM 
17.8.323,  last  incorporated  by  reference 
at  40  CFR  52.1370(c)(49)(i)(A),  is 
removed  from  the  SIP. 

(i)  Incorporation  by  reference. 

(A)  Administrative  Rules  of  Montana 
(ARM)  sections  17.8.102(l)(a),  (b),  (c) 
and  (d).  effective  8/10/01; 
17.8.103(l)(m).  (n).  (o).  and  (p).  effective 
8/10/01;  17.8.302(l)(d).  (e)  and  (f), 
effective  8/10/01;  17.8.602(1)  and  (2), 
effective  8/10/01;  17.8.702(l)(g), 
effective  8/10/01;  17.8.902(l)(e), 
effective  8/10/01;  and  17.8.1002(l)(e). 
effective  8/10/01. 

[FR  Doc.  02-21944  Filed' 8-27-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 

[MO  161-1 161a;  FRL-7269-2] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Missouri 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  announcing  it  is 
approving  a  revision  to  the  Missouri 
State  Implementation  Plan  (SIP)  and 
part  70  Operating  Permits  Program.  This 
revision  pertains  to  the  state's  part  70 
operating  permits  rule.  Approval  of  this 
revision  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  state's  air  program 
rule  revision. 

DATES:  This  direct  final  rule  will  be 
effective  October  28,  2002,  unless  EPA 
receives  adverse  comments  by 
September  27,  2002.  If  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street.  Kansas  City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at  least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Kaiser  at  (913)  551-7603. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state  • 

regulation  mean  to  me? 
What  is  the  part  70  Operating  Permits 

Program? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  and  part  70  program  revision  been 

met? 
What  action  is  EPA  taking? 


What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  us.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA.  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These  . 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  mast  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  if  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us. 

All  state  regulations  and  supporting 
information  approved  by  us  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFR)  at  Title  40.  Part  52. 
entitled  "Approval  and  Promulgations 
of  Implementation  Plans."  The  actual 
state  regulations  which  are  approved  are 
not  reproduced  in  their  entirety  in  the 
CFR  outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into 
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the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federadly  approved,  we  are 
authorized  to  take  enforcement  action 
agEunst  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  the  CAA. 

What  Is  the  Part  70  Operating  Permits 
Program?^ 

The  CAA  Amendments  of  1990 
require  all  states  to  develop  operating 
permits  programs  that  meet  certain 
Federal  criteria.  In  implementing  this 
program,  the  states  are  to  re^quire  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  applicable 
requirements  imder  the  CAA.  One 
purpose  of  the  part  70  operating  permits 
program  is  to  improve  enforcement  by 
issuing  each  source  a  single  permit  that 
consolidates  all  of  the  applicable  CAA 
requirements  into  a  Federally- 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
facility  into  one  document,  the  source, 
the  public,  and  the  permitting 
authorities  can  more  easily  determine 
what  CAA  requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  imder  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the.CAA  or  in  oiu  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  permits. 
Examples  of  major  sources  include 
those  that  emit  100  tons  per  year  or 
more  of  volatile  organic  compounds, 
carbon  monoxide,  lead,  sulfur  dioxide, 
nitrogen  dioxide,  or  PMio;  those  that 
emit  10  tons  per  year  of  any  single 
hazardous  air  pollutant  (HAP) 
(specifically  listed  under  the  CAA);  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs. 

Revisions  to  the  state  and  local 
agencies  operating  permits  program  are 
also  subject  to  public  notice,  comment, 
and  our  approval. 

What  Is  Being  Addressed  in  This 
Document? 

The  state  of  Missouri  has  requested 
that  EPA  approve  as  a  revision  to  the 
Missouri  SIP  and  part  70  Operating 
Permits  Program  recently  adopted 
revisions  to  rule  10  CSR  10-6.065, 
Operating  Permits. 

The  operating  permits  rule  defines  air 
contaminant  sources  which  are  required 
to  obtain  operating  permits  and 
establishes  procedures  for  obtaining  and 
complying  with  operating  permits:  it 
does  not  establish  any  air  quality 
standards  or  guidelines. 


Prior  to  this  revision,  this  rule  applied 
to  all  incinerators.  However,  on  May  28, 
2000,  the  MDNR  was  notified  by  the 
state's  Attorney  General's  office  that  the 
authority  to  regulate  these  types  of 
incinerators  was  limited  by  state  statute 
to  the  University  of  Missouri  Extension 
Service. 

On  the  recommendation  of  the 
Attorney  General's  office,  the  MDNR  has 
revised  this  rule  to  add  an  exemption 
for  this  type  of  incinerator.  Specifically, 
subparagraph  (19)  was  added  to 
subsection  (3)(C) — Exempt  Emission 
Units.  This  exemption  reads: 
"Noncommercial  incineration  of  dead 
animals,  the  on-site  incineration  of 
resident  animals  for  which  no 
consideration  is  received  or  commercial 
profit  is  realized,  as  authorized  in 
section  269.020.6,  RSMo  2000." 

The  MDNR  has  submitted  emission 
inventory  information  which  confirms 
that  emissions  from  these  sources  is 
minimal  (for  example,  particulate 
emissions  are  approximately  one  ton  per 
year,  or  less),  and  that  this  exemption  is 
not  likely  to  have  an  adverse  impact  on 
ambient  air  quality.  No  existing 
incinerators  in  this  soiuT:e  category  are 
subject  to  the  operating  permit  program, 
due  to  their  de  minimis  size.  These 
sources  will  continue  to  be  constructed 
and  operated  in  accordance  with  the 
requirements  of  the  University  of 
Missouri  Extension  Service.. 

In  an  uiuelated  revision,  the  MDNR 
has  revised  language  in  the 
Applicability  section  by  removing  a 
reference  to  "asphaltic  concrete  plants" 
because  there  is  no  definition  for  this 
type  of  source  and  no  reason  to 
specifically  identify  these  sources  since 
there  is  no  special  treatment  for  them. 
Deleting  this  reference  does  not  change 
the  applicability  requirement  for  this 
rule.  The  rule  is  still  applicable  to 
asphaltic  concrete  plants. 

Also,  an  exemption  for  restaurants 
and  other  retail  establishments  for  the 
purpose  of  preparing  food  for  employee 
and  guest  consumption  was  removed, 
and  finally,  a  minor  typographical 
revision  was  made  by  changing  the 
spelling  of  "BTUs"  to  "Btus." 

Further  discussion  and  background 
information  is  contained  in  the 
technical  support  document  prepeired 
for  this  action,  which  is  available  from 
the  EPA  contact  listed  above. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  and  Part  70  Program 
Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 


appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revisions 
meet  the  substantive  SEP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations.  Finally,  the 
submittal  meets  the  substantive 
requirements  of  Title  V  of  the  1990  CAA 
Amendments  and  40  CFR  part  70. 

What  Action  Is  EPA  Taking? 

EPA  is  processing  this  action  as  a 
direct  final  action  bedause  the  revisions 
make  routine  changes  to  the  existing 
rules  which  are  noncontroversial,  and 
make  regulatory  revisions  required  by 
state  statute.  Therefore,  we  do  not 
anticipate  any  adverse  comments. 

Final  action:  EPA  is  approving  as  an 
amendment  to  the  Missouri  SIP 
revisions  to  rule  10  CSR  10-6.065, 
Operating  Permits  pursuant  to  section 
110.  EPA  is  also  approving  this  rule  as 
a  program  revision  to  the  state's 
Operating  Permits  Program  piu-suant  to 
part  70. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  Noveinber  9,  2000).  This 
action  also  does  not  have  Federalism 
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implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  TTiis  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Enviroiunental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant. 

In  reviewdng  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  Uiat  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  imder  the 


provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  October  28,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

EPA-Approved  Missouri  Regulations 


List  of  Subjects 

40  CFR  Part  52 

Environmental  protection  Air 
pollution  control.  Carbon  monoxide. 
Incorporation  by  reference, 
Intergovernmental  relations,  Lead. 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

40  CFR  Part  70 

Administrative  practice  and 
procedure,  Air  pollution  control, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirements. 

Dated:  August  14,  2002. 
James  B.  GuUiford, 

Regional  Administrator,  Region  7. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  AA— Missouri 

2.  to  §  52.1320(c)  the  table  is  amended 
under  Chapter  6  by  revising  the  entry 
for  "10-6.065"  to  read  as  follows: 

§  52.1 320    Mentmcation  of  plan. 

*        *        •        •        » 

(c)  *  *  * 


Missouri  citation 


Title 


State  effective 
date 


EPA  approval  date 


Explanation 


MISSOURI  DEPARTMENT  OF  NATURAL  RESOURCES 


Chapter  6— Air  Quality  Standards.  Definitions,  Sampling  and  Reference  Methods,  and  Air  Pollution  Control  Regulations  for  the  State  of  Missoun 


10-6.065  Operating  Permits. 


5/30/02    8/28/02  and  FR  The  state  mle  has  sections  (4)(A).  (4)(B),  and 

cite.  (4)(H>— Basic  State  Operating  Pemiits   EPA 

has  not  approved  those  sections.  Section  (6), 
Part  70  operating  permits,  has  been  ap- 
proved as  an  integral  pan  of  the  operating 
permit  program  and  has  not  been  approved 
as  part  of  the  SIP. 


PART70-{AMENDED] 

1.  The  authority  citation  for  Part  70 
continues  to  read  as  follows: 


Authority:  42  U.S.C.  7401  et  seq. 
Appendix  A — [Amended] 

2.  Appendix  A  to  Part  70  is  amended 
under  the  entry  for  Missouri  by  adding 
paragraph  (1)  to  read  as  follows: 


Appendix  A  to  Part  70— Approval 
Status  of  State  and  Local  Operating 
Permits  Programs 

***** 
Missouri 
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(I)  The  Missouri  Department  of 
Natural  Resources  submitted  Missouri 
rule  10  CSR  10-6.065.  "Operating 
Pennits"  on  May  30,  2002,  approval 
effective  October  28,  2002. 
***** 

(FR  Doc.  02-21942  Filed  8-27-02:  8:4,t  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMEhfTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0210;  FRL-7195-9] 

Azoxystrobin;  Pesticide  Totorances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  in  or  on 
safflower.  This  action  is  in  response  to 
EPA's  granting  of  an  emergency 
exemption  under  section  18  of  the 
Federal  Insecticide,  Fimgicide,  and 
Rodenticide  Act  authorizing  use  of  the 
pesticide  on  safflower.  This  regulation 
establishes  a  maximiun  permissible 
level  for  residues  of  azoxystrobin  in  this 

.  food  commodity.  The  tolerance  will 
expire  and  is  revoked  on  June  30,  2005. 
DATES:  This  regulation  is  effective 
August  28,  2002.  Objections  and 
requests  for  hearing^,  identified  by 
docket  ID  number  OPP-2002-02l'o, 
must  be  received  on  or  before  October 
28,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP.-2002-0210  in 

•the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703}  308-9364;  e-mail  address: 
Sec-18-Mailbox@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 


pesticide  manufactiurer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories  I    ^^f 


Industry 


111 
112 

311 

32532 


Examples  of  po- 
tentially affected 
entities 


Crop  production 

Animal  produc- 
tion 

Food  manufac- 
turing 

Pesticide  manu- 
facturing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml00/Title_40/40cfrl 80_00.html,  a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  QPP- 
2002-0210.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  docmnents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 


version  of  the  official  record',  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diu-ing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

II.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and 
408(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  a  tolerance  for  combined 
residues  of  the  fungicide  azoxystrobin, 
methyl(E)-2-(2-(6-{2- 
cyanophenoxy)p3nrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  and 
the  Z  isomer  of  azoxystrobin,  [methyl 
(Z)-2-(2-(6-(2-cyanophenoxy)pyrimidin- 
4-yloxy)phenyl)-3-methoxyacrIate),  in  or 
on  safflower  at  1.0  part  per  million 
(ppm).  This  tolerance  will  expire  and  is 
revoked  on  June  30,  2005.  EPA  will 
publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerance  from  the  Code  of  Federal 
Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  ofFIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public  ' 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18-related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposvu-es  and  all 
other  exposiuBs  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 


Federal  Register / Vol.  67,  No.  167 /Wednesday,  August  28,  2002 /Rules  and  Regulations        55133 


occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposiu'e  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensiue  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part  . 
166. 

in.  Emergency  Exemption  for    

Azoxystrobin  on  Safflower  and  FFDCA 
Tolerances 

During  recent  years,  growers  in 
Montana  and  North  Dakota  have  faced 
unusual  frequent  rains  dining  June 
through  August.  Frequent  rains  favor 
development  of  Alternaria  leaf  spots 
caused  by  Altemaria  carthami  and  A. 
altemata.  Development  of  these 
diseases  lead  to  severe  yield  losses. 
Montana  and  North  Dakota  have  both 
declared  crisis  exemptions  under  FIFRA 
section  18  for  the  use  of  azoxystrobin  on 
safflower  for  control  of  Altemaria 
Leafspot  (^Itemaria  carthami  and  A. 
altemata).  EPA  concurs  that  emergency 
conditions  exist  for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
azoxystrobin  in  or  on  safflower.  In  doing 
so,  EPA  considered  the  safety  standard 
in  FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensure  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  comment  as 
provided  in  section  408(1)(6).  Although 
this  tolerance  will  expire  and  is  revoked 
on  Jime  30,  2005,  under  FFDCA  section 
408(1)(5),  residues  of  the  pesticide  not  in 
excess  of  the  amounts  specified  in  the 
tolerance  remaining  in  or  on  safflower 
after  that  date  will  not  be  unlawful, 
provided  the  pesticide  is  applied  in  a 
maimer  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  this  tolerance  at 


the  time  of  that  application.  EPA  will 
take  action  to  revoke  this  tolerance 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  this  tolerance  is  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  azoxystrobin  meets  EPA's 
registration  requirements  for  use  on 
safflower  or  whether  a  permanent 
tolerance  for  this  use  would  be 
appropriate.  Under  these  circumstances. 
EPA  does  not  believe  that  this  tolerance 
serves  as  a  basis  for  registration  of 
azoxystrobin  by  a  State  for  special  local 
needs  under  FIFRA  section  24(c).  Nor 
does  this  tolerance  serve  as  the  basis  for 
any  State  other  than  Montana  and  North 
Daikota  to  use  this  pesticide  on  this  crop 
under  section  18  of  FIFRA  without 
following  all  provisions  of  EPA's 
regulations  implementing  section  18  as 
identified  in  40  CFR  part  166.  For 
additional  information  regarding  the 
emergency  exemption  for  azoxystrobin, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifehthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 

7). 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  azoxystrobin  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for  a 
time-limited  tolerance  for  combined 
residues  of  azoxystrobin  in  or  on 
safflower  at  1.0  ppm.  The  most  recent 
estimated  aggregate  risks  resulting  from 
the  use  of  azoxystrobin  are  discussed  in 
the  Federal  Register  of  September  21 , 
2001  (66  FR  48585)  (FRL-6830-1),  Final 
Rule  establishing  tolerances  for  residues 
of  azoxystobin  in/on  acerola,  atemoya, 
avocado,  biriba,  black  sapote,  leafy 
greens  (Brassica)  subgroup  (subgroup 
5B),  bushberry  subgroup  (subgroup 
13B),  canistel,  cherimoya,  custard  apple, 
eggplant,  feijoa,  grass  forage,  grass  hay, 
guava,  ilama,  jaboticaba,  jackfruit, 
juneberry,  lingonberry,  longan,  loquat, 
lychee,  mamey  sapote,  mango,  okra, 
passion  fruit,  pawpaw,  papaya,  pepper. 


peppermint  (tops),  persimmon,  pulasan, 
rambutan,  salal,  sapodilla.  soursop, 
Spanish  lime,  spearmint  (tops),  star 
apple,  starfruit.  strawberr\',  sugar  apple, 
tamarind,  turnip  (tops),  watercress,  wax 
jambu,  and  white  sapote,  because  in  that 
prior  action,  risks  were  estimated 
assuming  tolerance  level  residues  in  all 
commodities  for  established  tolerances, 
as  well  as  those  for  which  action  was 
being  proposed,  such  as  in  this 
safflower  exemption  use.  Refer  to  the 
September  21.  2001  Federal  Register 
document  for  a  detailed  discussion  of 
the  aggregate  risk  assessments  and 
determination  of  safety.  EPA  relies  upon 
that  risk  assessment  and  the  finding.'; 
made  in  the  Federal  Register  document 
in  support  of  this  action.  Below  is  a 
brief  summar>'  of  the  aggregate  risk 
assessment. 

EPA  has  evaluated  the  available 
toxicity  data  aiid  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  summary  of  the 
toxicological  dose  and  endpoints  for 
azoxystrobin  for  use  in  human  risk 
assessment  is  discussed  in  Unit  III. A.  of 
the  Federal  Register  of  September  29, 
2000  (65  FR  58404)  (FRL-6749-1). 

EPA  assessed  risk  scenarios  for 
azoxystrobin  under  acute,  chronic,  and 
short-  and  intermediate-term  exposures. 

The  Dietarv  Exposure  Evaluation 
Model  (DEEMTM)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 
The  following  assumptions  were 
made  for  the  acute  exposure 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  azoxystrobin  tolerances 
contained  those  residues.  Anticipated 
residues,  and  percent  crop  treated  (PCT) 
values  of  less  than  100%,  were  not  used. 

Using  these  exposure  assessments. 
EPA  concluded  that  azoxystrobin 
exposure  from  food  consumption  will 
utilize  11%  of  the  aPAD  for  the  U.S. 
population.  11%  of  the  aPAD  for 
females  13  years  and  older,  and  20%  of 
the  aPAD  for  children  1  to  6  years,  the 
subpopulation  at  greatest  exposure.  In 
addition,  despite  the  potential  for  acute 
dietary  exposure  to  azoxystrobin  in 
drinking  water,  after  calcuteting 
drinking  water  levels  of  concerns 
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(DWLOCs)  and  comparing  them  to  azoxystrobin  in  surface  water  and 

conservative  model  estimated  ground  water,  EPA  does  not  expect  the 

environmental  concentrations  (EECs)  of      aggregate  exposure  to  exceed  100%  of 


the  aPAD,  as  shown  in  the  following 
Table  1. 


Table  1  .—Aggregate  Risk  Assessment  for  Acute  Exposure  to  Azoxystrobin 


Population  Subgroup 

1 
aPAD  (mg/kg)               %aPAD  (Food) 

Surface  Water  EEC 
(PPb) 

Ground  Water  EEC 
(PPb) 

Acute  DWLOC  (ppb) 

U.S.  population 

0.67;                              11 

107 

0.06 

21,000 

Females  (13  to  50 
years) 

0.67 

11 

107 

0.06 

18,000 

Children  (1  to  6 
years) 

0.67                               20 

1 

107 

0.06 

5.400 

I 

The  following  assumptions  were 
made  for  the  chronic  exposure 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  azoxystrobin  tolerances 
contained  those  residues.  Anticipated 
residues  and  PCT  values  of  less  than 
100%,  were  not  used. 


Using  these  exposure  assumptions, 
EPA  concluded  that  exposure  to 
azoxystrobin  from  food  will  utilize  12% 
of  the  cPAD  for  the  U.S.  population, 
11%  of  the  cPAD  for  females  13  to  50 
years,  and  18%  of  the  cPAD  for  children 
1  to  6  years,  the  subpopulation  at 
greatest  exposure.  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  azoxystrobin  is  not  expected. 


In  addition,  there  is  potential  for 
chronic  dietary  exposure  to 
azoxystrobin  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposiure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Azoxystrobin 


Population  Subgroup 

cPADmg/kg/day 

%cPAD  (Food) 

Surface  Water  EEC 
(ppb) 

Ground  Water  EEC 
(ppb) 

Chronic  DWLOC 
(ppb) 

U.S.  population 

0.18 

12 

33 

.06 

5,600 

Females  (13  to  50 
years) 

0.18 

11 

33 

.06 

4.800 

Children  (1  to  6 
years) 

0.18 

18 

33 

.06 

1,500 

Seniors  55+ 

0.18 

12 

33 

.06 

5,600 

Short-term  aggregate  exposure  takes 
into  account  residential  exposure  plus 
chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Azoxystrobin  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  azoxystrobin. 
A  short-term  risk  assessfnent  is  required 
for  adults  because  there  is  a  residential 
handler  inhalation  exposure  scenario.  In 
addition,  a  short-term  risk  assessment  is 
required  for  infants  and  children 


because  there  is  a  residential  post- 
application  oral  exposure  scenario.  As 
no  short-term  or  intermediate-term 
dermal  endpoint  was  established,  there 
is  no  dermal  component  to  these 
aggregate  risk  assessments.  For  adults, 
the  daily  inhalation  dose  is  aggregated 
with  the  chronic  exposure  to  food  and 
water.  For  infemts  and  children,  the 
incidental  oral  exposure  from 
residential  post-application  activities  for 
infants  and  children  was  aggregated 
with  chronic  exposure  from  food  and 
water.  EPA  has  concluded  that  food  and 
residential  exposures  aggregated  result 
in  aggregate  margin  of  exposures 


(MOEs)  of  1,183  for  adults  and  490  for 
children  1  to  6  years.  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposiu^  to 
food  and  residential  uses.  In  addition, 
short-term  were  calculated  and 
compared  to  the  EECs  for  chronic 
exposure  of  azoxystrobin  in  ground 
water  emd  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposuire  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Azoxystrobin 


Popu^llon  Subgroup       .fS'fSa.l  MOE^,^      'WSiSg,"' 

Surface  Water  EEC 
(ppb) 

Ground  Water  EEC 
(ppb) 

Short-Term  DWLOC 
(ppb) 

U.S.  population                                   1,183                            100 

33 

0.06 

8.050 
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Table  a.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Azoxystrobin— Continued 

Population  Subgroup 

Aggregate  MOE 
(Food  +  Residential) 

Aggregate  Level  of 
Concern  (LOC) 

Surface  Water  EEC       Ground  Water  EEC       Short-Term  DWLOC 
(ppb)                             (ppb)                             (ppb) 

Children  (1  to  6 
years) 

490 

100 

33                            0.06                          2,000 

\ ^ — 

Intermediate-term  aggregate  exposiue 
takes  into  account  non-dietary,  non- 
occupational exposiwe  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Azoxystrobin  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure, 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  azoxystrobin.  An 
intermediate-term  risk  assesisment  is  not 
required  for  adults  because  residential 
handler  scenarios  are  not  expected  to 
occur  for  longer  them  a  short-term 


timeft-ame.  However,  an  intermediate- 
term  risk  assessment  is  required  for 
infants  and  children  because  of  the 
residential  post-application  oral 
exposure  scenario.  As  no  dermal 
endpoint  was  established,  there  is  no 
dermal  component  to  this  aggregate  risk 
assessment.  As  was  necessary  for  the 
short-term  aggregate  assessment,  the 
incidental  oral  exposure  from 
residential  post-application  activities  for 
infants  and  children  was  aggregated 
with  average  exposure  from  food  and 
water.  EPA  has  concluded  that  food  and 
residential  exposures  aggregated  result 


in  an  aggregate  MOE  of  580  for  children 
1  to  6  years.  This  aggregate  MOE  does 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
c£ilculated  and  compared  to  the  EECs  for 
chronic  exposure  of  azoxystrobin  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Azoxystrobin 


Population  Subgroup 


Children  (1  to  6 
years  old) 


Aggregate  MOE 
(Food  +  Residential) 


Aggregate  Level  of 
Concem  (LOC) 


580 


100 


Surface  Water  EEC 
(ppb) 


Ground  Water  EEC 
(ppb) 


Intermediate-Term 
DWLOC  (ppb) 


33 


0.06 


2,100 


V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PIRIB, 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  levels  have  been 
established  for  residues  of  azoxystrobin 
in  or  on  these  commodities.  Therefore, 
no  tolerance  discrepancies  exist 
between  countries  for  this  chemical. 

VI.  Conclusion 

Therefore,  the  tolerance  is  established 
for  combined  residues  of  azoxystrobin, 
methyl(E)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  and 
the  Z  isomer  of  azoxystrobin,  [methyl 
(Z)-2-(2-(6-(2-cyanophenoxy)pyrimidin- 
4-yloxy)phenyl)-3-methoxyacrlate]  in  or 
on  safflower  at  1.0  ppm. 


Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  "the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 


OPP-2002-O210  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
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Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#  2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0210,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  yom-  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 


also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VIIL  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  time- 
limited  tolerance  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23, 1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  imder  FFDCA 


section  408,  such  as  the  tolerance  in  this 
final  rule,  do  not  require  the  issuance  of 
a  proposed  rule,  the  requirements  of  the 
Regulatory  Flexibility  Act  (RFA)  (5 
U.S.C.  601  et  seq.)  do  not  apply.  In 
addition,  the  Agency  has  determined 
that  this  action  will  not  have  a 
substantial  direct  effect  on  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  (Jrder  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 


Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

DC.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procediu^e. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  17.  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 


PART  180-4AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  .321  (q).  346(a)  and 
374. 

2.  Section  180.507  is  amended  by 
alphabetically  adding  the  following 
commodity  to  the  table  in  paragraph  (b) 
to  read  as  follows: 

§  1 80.507    Azoxystrobin;  tolerances  tor 
residues. 


(b)    * 


Commodity 


Parts  per  million 


Expiration/ievocation  date 


[FR  Doc.  02-21679  Filed  8-27-02;  8:45  am] 
BILLING  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0140;  FRL-7192-1] 

Thiophanate-methyl;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  thiophanate- 
methyl  and  its  metabolite  (methyl  2- 
benzimidazoyl  carbamate  (MBCJ)  in  or 
on  grapes,  pears,  potatoes,  canola  and 
pistachios.  Cerexagri,  Inc.  and  the 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
DATES:  This  regulation  is  effective 
August  28,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0140, 
must  be  received  on  or  before  October 
28,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 


docket  ID  number  OPP-2002-0140  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Mary  L.  Waller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  308-9354;  e-mail  address: 
waller.mary@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me?  ' 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

MAirc        Examples  of  Po- 
rodPs    i    tentially  Attected 
codes               gritities 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 


to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:/7 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
c&-html_00/Title_40/40cft-180_00.html.a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0140.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
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Business  Infonnation  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
infonnation  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Infonnation  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  August  8, 
1997  (62  FR  42788)  (FRL-5237-6),  EPA 
issued  a  notice  pursuant  to  section  408 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Public  Law  104-170), 
annoimcing  the  filing  of  a  pesticide 
petition  (PP  5F4550)  by  Cerexagri,  Inc., 
2000  Market  Street,  Philadelphia,  PA 
19103.  This  notice  included  a  summary 
of  the  petition  prepared  by  Cerexagri, 
Inc.,  the  registrant.  There  were  no 
comments  received  in  response  tcf  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.371  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
thiophanate-methyl  in  or  on  grapes-  at 
5.0  part  per  million  (ppm),  and  in  or  on 
pears  at  7.0  ppm. 

In  the  Federal  Register  of  March  28, 
2002  (67  FR  14944)  {FRL-6829-1),  EPA 
issued  a  notice  pursuant  to  section  4D8 
of  FFDCA,  21  U.S.C.  346a,  as  amended 
by  FQPA  (Pubhc  Law  104-170), 
annoimcing  the  filing  of  pesticide 
petitions  (PP  2E6355,  2E6367.  and 
2E6368)  by  the  Interregional  Research 
Project  Number  4  (IR-4),  681  U.S. 


Highway  #1  South,  North  Bnmswick, 
NJ,  08902-3390.  This  notice  included  a 
summary  of  the  petition  prepared  by  IR- 
4.  There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.371  be  amended  by  establishing 
tolerances  for  combined  residues  of  the 
fungicide  thiophanate-methyl, 
(dimethyl  [(1,2-phenylene)- 
bis(iminocarbonothioyl)]  bis(carbamate), 
its  oxygen  analogue  dimethyl-4,4-o- 
phenylenebis(allophonate),  and  its 
benzimidazole-containing  metabolites 
(calculated  as  thiophanate-methyl),  in  or 
on  potatoes  at  0.05  ppm  (PP  2E6367),  on 
pistachios  at  0.2  ppm  (PP  2E6355),  and 
on  canola  at  0.1  ppm  (PP  2E6368). 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dieteuy  exposures  and  all 
other  exposm-es  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 


assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  thiophanate-methyl  and  its 
metabolite  MBC,  expressed  as 
thiophanate-methyl  on  grapes  at  5.0 
ppm,  on  pears  at  3.0  ppm,  on  pistachios 
at  0.1  ppm,  on  potatoes  at  0.1  ppm,  and 
on  canola  at  0.1  ppm.  EPA's  assessment 
of  exposures  and  risks  associated  with 
establishing  the  tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  thiophanate- 
methyl  are  discussed  in  Table  1  below. 
In  addition,  the  nature  of  the  toxic 
effects  caused  by  carbendazim  or  MBC 
are  discussed  in  Table  2  below.  MBC 
which  is  also  a  pesticide  is  the  primary 
metabolite  and  the  metabolite  of 
concern  for  thiophanate-methyl.  The 
tables  also  include  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed. 


Table  1.— Subchronic,  Chronic,  and  Other  Toxicity  of  Thiophanate-methyl 


Guideline  No.                          Study  Type                                                                           Results 

870.3100 

I 

90-Day  oral  toxicity  in  ro- 
dents 

NOAEL  =  1 5.7  milligrams/kilograms/day  (mg/kg/day) 

LOAEL  =  155.0  mg/kg/day,  based  on  anemia,  increased  serum  cholesterol  and  cal- 
cium (males),  increased  liver  and  thyroid  weights,  increased  kidney  (males)  weight 
and  increased  incidence  of  thyroid  hyperplasia/hypertrophy,  liver  swelling  and  lipo- 
fuscin  deposition,  and  glomerulonephrosis  (males)  were  observed 

870.3150 

1 

90-Day  oral  toxicity  in 
dogs 

NOAEL  =  50  mg/kg/day 

LOAEL  =  200  mg/kg/day,  based  on  thin/dehydrated  appearance,  tany  stools,  de- 
creased body  weight/weight  gain,  decreased  food  consumption,  slight  anemia,  in- 
creased semm  cholesterol,  decreased  serum  T3/T4  (females),  increased  liver  and 
thyroid  weights,  thyroid  follicular  cell  hypertrophy  and  hyperplasia,  hypoplasia/atro- 
phy  of  the  prostate,  thymic  involution/atrophy  (males)  and  depletion  of  spleen 
lymphoid  cells 
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TABLE  1  .—SUBCHRONIC,  CHRONIC,  AND  OTHER  TOXICITY  OF  Thiophanate-Methyl— Continued 


Guideline  No. 

Study  Type 

Results 

870.3200 

21 -Day  dennal  toxicity  in 
rabbits 

Systemic  toxk;ity  NOAEL  =  100  mg/kg/day 

Systemic  toxteity  LOAEL  =  300  mg/kg/day,  based  on  decreased  food  consumption  in 

females 
Slight  dermal  irritation  was  observed  at  all  dose  levels 

870.3465 

14-Day  inhalation  toxk:ity 
in  rodents 

NOAEL  =  0.00514  mg/Liter  (L) 

LOAEL  =  0.0151   mg/L,  based  on  increased  incidence  of  alveolar  macrophages, 
pneumonocyte  hyperplasia  of  the  lung  and  nonsuppurative  alveolitis 

870.3700 

Developmental  toxicity  in 
rodents 

Matemal  NOAEL  =  300  mg/kg/day 

Maternal  LOAEL  =  1 ,000  mg/kg/day  based  on  decreased  body  weight  gain 

Devetopmental  NOAEL  >  1 ,000  m^kg/day 

LOAEL  >  1,000  mg/kg/day 

870.3700 

Devetopmental  toxicity  in 
rodents 

Matemal  NOAEL  =  18  mg/kg/day 

Matemal  LOAEL  =  85  mg/kg/day  based  on  decreased  food  consumption 

Devetopmental  NOAEL  >  163  mg/kg/day  (HDT) 

Developmental  LOAEL  none  established 

870.3700 

Devekipmental  toxicity  in 
rabbits 

Matemal  NOAEL  =  6  mg/kg/day 

Matemal  LOAEL  =  20  mg/kg/day,  based  on  transientiy  decreased  body  weight  gain. 

increased  abortton/total  litter  loss 
Developnnental  NOAEL  >  20  mg/kg/day 
Developmental  LOAEL  -  none  established 

870.3700 

Devetopmental  toxicity  in 
rabbits 

Matemal  NOAEL  =  10  mg/kg/day 

Matemal  LOAEL  =  20  mg/kg/day,  based  on  decreased  body  weight  gain  and  food 

consumption 
Developmental  NOAEL  =  20  mg/kg/day 
Developmental  LOAEL  =  40  mg/kg/day.  based  on  increased  supernumerary  ribs  and 

decreased  fetal  weight 

870.3800 

Reproduction  and  fertility 
effects 

Parental  systemk;  NOAEL  <  13.7  mg/kg/day 

Parental  systemic  LOAEL  =  13.7  mg/kg/day  based  on  hepatocellular  hypertrophy 

and  thyroid  hypertrophy/hyperplasia 
Reproductive  NOAEL  >  138.9  mg/kg/day 
Reproductive  LOAEL  >  138.9  mg/kg/day 
Offspring  NOAEL  =  13.7  mg/kg/day 
Offspring  LOAEL  =  43.3  mg/kg/day  based  on  slightly  reduced  body  weights  of  the 

F2b  offspring  during  lactation 

870.3800 

Reproduction  and  fertility 
effects 

Parental  systemto/reproductive  NOAEL  >  32  mg/kg/day 

Parental/systemic/reproductive  LOAEL  >  32  mg/kg/day 

Offspring  NOAEL  =  8  mg/kg/day 

Offspring  LOAEL  =  32  mg/kg/day  based  on  slightly  decreased  mean  litter  weights 

870.4100 

Chronic  toxicity  dogs 

NOAEL  =  8  mg/kg/day 

LOAEL  =  40  mg/kg/day  based  on  decreased  body  weight/weight  gain,  markedly  in- 
creased serum  TSH  (1  male)  and  decreased  T4  (males),  increased  serum  choles- 
terol (males),  increased  abs/rel  thyroid  weights  (both  sexes)  and  thyroid  follicular 
cell  hypertrophy  (females) 

870.4100 

Chronic  toxtoity  dogs 

NOAEL  =  23.7  mg/kg/day 

LOAEL  =  123.3  rng/kg/day  based  on  hepatocellular  hypertrophy  in  females 

870.4100 

Chronic  toxicity  in  rodents 

NOAEL  =  5.75  mg/kg/day 

LOAEL  =  24.3  mg/kg/day  based  on  decreased  body  weight  and  body  weight  gain  in 

both  sexes  and  increased  incidence  of  thyroid  and  testtoular  microscopk;  effects  in 

males 

870.4100 
870.4200 

Chronic  toxteity/Carcino- 
genicity  in  rodents 

NOAEL  =  8.8  mg/kg/day 

LOAEL  =  54.4  mg/kg/day  based  on  decreased  body  weight/weight  gam  (mates;  mar- 
ginal in  females),  decreased  food  efficiency  (males;  marginal  in  femates),  sporadic 
effects  on  circulating  T3/T4  and  TSH,  increased  serum  cholesterol  and  creatinine, 
decreased  serum  cholinesterase  in  femates,  increased  liver,  thyroid  and  kidney 
weights,  liver  hypertrophy  and  lipofuscin  accumulatton,  thyroid  hypertrophy  and 
1     hyperplasia  and  lipofuscin  accumulation  in  the  kidney 
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Table  2.— Subchronic,  Chronic,  and  Other  Toxicity  of  MBC 


Guideline  No.                          Study  Type                                                                           Results 

870.3150 

90-Day  oral  toxicity  in 
dogs 

NOAEL  =  11.3  mg/kg/day  (F),  14.4  mg/kg/day  (M) 

LOAEL  -  35  mg/kg/day  (F),  40.7  mg/kg/day  (M)  based  on  histopathology  changes  in 
liver  1/4  males  and  1/4  females)  and  testes  (4  males)  and  increased  alkaline  phos- 
phatase, cholesterol  and  serum  glutamate  pymvate  transaminase  (SGPT).  Liver 
effects  included  hepatic  cirrhosis  (hepatic  cell  necrosis,  tubular  collapse,  and  in- 
creased fibrous  connective  tissue  around  triads) 

870.3700 

i 

1 

Developmental  toxicity  in 
rodents 

N^atemal  NOAEL  =  20  mg/kg/day 

Matemal  LOAEL  =  90  mg/kg/day  based  on  increased  absolute  liver  weight 
Developmental  NOAEL  =  10  mg^g/day 

Developmental  LOAEL  -  20  mg/kg/day  based  on  decreased  fetal  body  weight  and 
increases  in  skeletal  variations  and  a  threshold  for  malformations 

8^0.3700 

Developmental  toxicity  in 
nonrodents 

Matemal  NOAEL  =  20  mg/kg/day 

Matemal  LOAEL  =  125  mg/kg/day  based  on  abortions  and  decreased  body  weight 

Developmental  NOAEL  =  10  mg/kg/day 

Developmental  LOAEL  =  20  mg/kg/day  based  on  decreased  implantations  and  litter 

size,  and  increased  resorptions.  Malformations  (fused  ribs,  and  malformed  cervical 

vertebrae)  were  noted  at  125  mg/kg/day) 

870.3800 

Reproduction  and  fertility 
effects 

Reproductive  NOAEL  =  25  mg/kg/day 

Reproductive  LOAEL  =  250  mg/kg/day  based  on  toxk:  signs  of  decrased  pup  weight 
noted  at  weaning 

870.4100 

Chronic  toxicity  in  dogs 

NOAEL  =  2.5  mg/kg/day 

LOAEL  =  12.5  mg/kg/day  based  on  swollen,  vacuolated  hepatic  cells,  hepatic  cir- 
rtiosis  and  chronic  hepatitis  and  biochemical  alterations  indicative  of  liver  damage 
(i.e.,  increased  cholesterol,  total  protein,  serum  glutamate  pyruvate  transaminase 
(SGPT)  and  alkaline  phosphatase  levels,  and  decreased  /V/G  ratio) 

870.4100 

Chronic  toxicity  in  dogs 

NOAEL  =  6.43  mg/kg/day  (200  ppm) 

LOAEL  =  16.54  mg/kg/day  (500  ppm)  based  on  possible  transient  increase  in  cho- 
lesterol (males  and  females)  consistent 

870.4100 
870.4200 

Chronic  toxicity/Carcino- 
genicity in  rodents 

NOAEL  =  25  mg/kg/day 

LOAEL  =  250  mg/kg/day  based  on  statistically  significant  decreases  in  red  blood  cell 
parameters  (hematocrit,  hemoglobin  an  red  blood  cells)  in  females  and  histological 
lesions  in  the  liver  (cholangiohepatltis  and  pericholangitis)  in  males  and  females. 
No  evidence  of  carcinogenicity 

870.4200 

Carcinogenicity  in  rodents 

NOAEL  (non-cancer  systemic)  -  75  mg/kg/day 

LOAEL  (non-cancer  systemic)  =  225  mg/kg/day  based  on  liver  toxicity 
(hepatocellular  necrosis  and  swelling),  body  weight  decrease  and  lymphoid  deple- 
tion. In  both  sexes,  tliere  was  an  increased  incidence  of  liver  tumors  In  males, 
hepatocellular  carcinomas  were  noted  at  225  mg/kg/day,  while  females  exhibited 
carcinomas  and  adenomas  at  all  dose  levels 

870.4200 

Carcinogenicity  in  mice 

NOAEL  (non-cancer  systemic)  =  34.4-41 .9  mg/kg/day 

LOAEL   (non-cancer  systemic)   =   522-648   mg/kg/day  based  on   increases  ttie 

incidences  of  hepatic  cell  hypertrophy,  clear  cell  foci  and  hepatocellular  necrosis. 

No  increased  incidence  of  carcinogenicity  was  noted 

870.4200 

Carcinogenicity  in  mice 

NOAEL  =  45  mg/kg/day 

LOAEL  =  750  mg/kg/day  based  on  hepatic  alterations  which  included  increased  rel- 
ative liver  weights  in  both  sexes,  increased  number  of  foci  of  cellular  alterations  in 
the  liver  in  females,  neoplastic  nodules  in  females  and  hepatoblastomas  in  males 

NA 

I 

Single  dose  (gavage)  rat       NOAEL.  none  observed 
study                                LOAEL:  50  mg/kg/day  tased  on  premature  release  of  immature  germ  cells  2  days 

post  exposure,  and  atrophy  of  a  few  seminiferous  tubules  and  significant  decrease 
in  seminiferous  tubule  diameter  70  days  post  exposure 

B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  LOAEL 
is  sometimes  used  for  risk  assessment  if 


no  NOAEL  was  achieved  in  the 
toxicology  study  selected.  An 
uncertainty  factor  (UF)  is  applied  to 
reflect  uncertainties  inherent  in  the 
extrapolation  from  laboratory  animal 
data  to  humans  and  in  the  variations  in 
sensitivity  among  members  of  the 


human  population  as  well  as  other 
unknovras.  An  UF  of  100  is  routinely 
used,  lOX  to  account  for  interspecies 
differences  and  lOX  for  intraspecies 
differences. 

The  Agency  used  a  toxic  equivalency 
factor  (TEF)  approach  to  sum  exposure 
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and  risk  estimates  from  TM  and  MBC 
plus  other  metabolites  of  concern  as 
MBC  equivalents.  A  TEF  approach  was 
used  because  both  TM  and  MBC  share 
common  toxicological  effects  (i.e., 
developmental  and  liver  effects,  and 
liver  tumors),  and  because  individuals 
may  be  exposed  to  both  compounds 
simultaneously  on  food  commodities,  in 
drinking  water  and  on  treated  lawns. 
Using  the  TEF  approach,  all 
thiophanate-methyl  dietary  exposure 
estimates  were  adjusted  upwards  to 
account  for  differences  in  acute 
population  adjusted  doses  (aPADs)  and 
chronic  population  adjusted  doses 
(cPADs)  between  thiophanate-methyl 
and  MBC. 

The  Population  Adjusted  Dose  (PAD) 
is  the  adjusted  Reference  Dose  (R£D) 
reflecting  the  retention  or  reduction  of 
the  FQPA  safety  factor  for  all 
populations.  The  PAD  is  the  RfD  which 
is  derived  from  an  exposure  level  at 
which  there  are  no  statistically  or 
biologically  significant  increases  in  the 
frequency  or  severity  of  adverse  effects 
between  the  exposed  popidation  and  its 
appropriate  control,  along  with  the 
application  of  uncertainty  factors.  The 


percent  of  the  PAD  is  calculated  as  the 
ratio  of  the  exposure  value  to  the  PAD 
(exposure/PAD  x  100  =  %  PAD).  A  non- 
cancer  TEF  is  derived  based  on  a  ratio 
of  the  MBC  PAD  to  the  TM  PAD. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/    " 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  aPAD  or  cPAD  is 
a  modification  of  the  RflD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(othier  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (IQX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 


The  linear  default  risk  methodology 
(Q*)  is  the  primar\'  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10  ^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEtanLcr=  point 
of  departure/exposures)  is  calculated.  A 
stunmary  of  the  toxicological  endpoints 
for  thiophanate-methyl  used  for  human 
risk  assessment  is  shown  in  the 
following  Table  3.  Table  4  summarizes 
the  toxicological  endpoints  for  MBC. 


Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  Thiophanate-methyl  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF*  and/or  Level  of 
Concem  for  Risk  Assess- 
ment 


Study  and  Toxicological  Effects 


Acute  dietary,  females  13-50 
years 


NOAEL  =  20  nr»g/kg/day 

UF  =  100' 

Acute  RfD  =  0.2  mg/kg/day 


FQPA  SF  =  3 
aPAD  =  acute  RfD 
FQPA  SF  =  0.067  mg/kg/ 
day 


1 997  Rat)bit  developmental  study 

LOAEL  =  40  mg/kg/day  based  on  super- 
numerary rit>3  in  fetuses  of  exposed  dams 
and  decreased  fetal  weight 


Acute  dietary, 
General  population 


NOAEL  =  40  mg/kg/day 

UF  =  100 

Acute  RfD  =  0.4  mg/kg/day 


FQPA  SF  =  3 

aPAD  =  acute  RfD 

FQPA  SF  =  0.13  mg/kg/day 


Chronic  oral  toxicity  dog  study 
LOAEL  =  200  mg/kg/day  based  on  tremors  2-4 
hours  post-dosing  in  7  of  8  dogs 


Chronk:  dietary 


NOAEL  =  8  mg/kg/day 
UF  =  100 

Chronic  RfD  =  0.08  mg/kg/ 
day 


FQPA  SF  =  3 
cPAD  =  chronic  RfD 
FQPA  SF  =  0.027  mg/kg/ 
day 


Chronic  oral  toxicity  dog  study 
LOAEL  =  40  mg/kg/day  based  on  thyroid  ef- 
fects and  decreased  body  weight 


Short-  and  intermediate-term 
Incidental  ingestion 


Oral  NOAEL : 
day 


10  mg/kg/ 


LOC  for  MOE  =  300  for  all 
residential  populations 


1997  Rat»bit  developmental  study 
LOAEL  =  20  mg/kg/day  based  on  decreased 
matemal  t>ody  weight  and  food  consumption 


Short-  and  intermediate  term 
demial 


Demnal  NOAEL  =  100 


LOC  for  MOE  =  300  for  all 
\     residential  populations 


21 -day  rabbit  dermal  toxicity  study 

LOAEL  =  300  mg/kg/day  based  on  decreased 

body  weight  (28%)  and  food  consumption 

(15%) 


Short-  and  Intermediate  term 
inhalation" 


Oral  NOAEL  =  10  mg/kg/ 

day 
(inhalation  absorption  rate 

=  100%  relative  to  oral 

absorption) 


LOC  for  MOE  =  300  for  all 
residential  populations 


1 997  Rabbit  developmental  study 
LOAEL  =  20  mg/kg/day  based  on  decreased 
matemal  txxly  weight  and  food  consumption 
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Table  3.— Summary  of  Toxicological  Dose  and  Endpoints  for  Thiophanate-methyl  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UP 


-i- 


Long-temi  dermal  and 
inhalation" 


Cancer** 


NOAEL  =  8  mg/kg/day 
(dermal  absorption  rate  = 
7%  relative  to  oral  ab- 
sorption; 

inhalation  absorption  rate  = 
100%  relative  to  oral  ab- 
sorption) 


01*  =  1.16  X  10^-  (mg/kg/ 
day)  '  (dermal  absorption 
rate  =  7%  relative  to  oral 
absorption; 

inhalation  absorption  rate  = 
1 00%  relative  to  oral  ab- 
sorption) 


FQPA  SF*  and/or  Level  of 
Concem  for  Risk  Assess- 
ment 


LOG  for  MOE  =  300  for  all 
residential  populations 


01*  =  1.16  X  10-^  (mg/kg/ 
day)-' 


Study  and  Toxicological  Effects 


Chronic  oral  toxicity  dog  study 
LOAEL  =  40ismg/kg/day  based  on  thyroid  ef- 
fects and  decreased  body  weight 


78~Week  mouse  study  based  on  male  mouse 
liver  adenoma  and/or  carcinoma  and/or 
hepatoblastoma  combined  tumor  rates 


*  The  reference  to  the  FOPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 
**Since  an  oral  value  was  selected,  7%  demfial  absorption  factor  and  100%  inhalation  absorption  factor  (equivalent  to  oral  absorption)  should 
be  usied  for  route-to-route  extrapolation. 

Table  4.— Summary  of  Toxicological  Dose  and  Endpoints  for  MBC  for  Use  in  Human  Risk  Assessment 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF*  and/or  Level  of 
Concem  for  Risk  Assess- 
ment 


Study  and  Toxicological  Effects 


Acute  dietary,  females  13-50 
years 


NOAEL  =  10  mg/kg/day 

UF=  100 

Acute  RfD  =  0.1  mg/kg/day 


FQPA  SF  =  10 

aPAD  =  acute  RfD 

FQPA  SF  =  0.01  mg/kg/day 


Rat  developmental  study  with  MBC 

LOAEL  =  20  mg/kg/day  based  on  decreased 
fetal  body  weight  and  increases  in  skeletal 
variatkms  and  a  threshokl  for  malformations 
in  fetuses  of  exposed  dams 


Acute  dietary, 

General  population,  including  in- 
fants and  children 


LOAEL  =  50  mg/kg/day 
UF  =  300  acute  RfD  =  0.17 
mg/kg/day 


FQPASF  =  10  for  infants 
and  children 

FQPA  SF  =  1  general  pop- 
ulation 

aPAD  =  acute  FMD 

FQPA  SF  =  0.017  mg/kg/ 
day  (infants  and  children) 
=  0.17  (general  popu- 
lation) 


Single  dose  rat  study 

LOAEL  =  50  mg/kg/day  based  on  adverse  tes- 
ticular effects  including  sloughing  (premature 
release)  of  immature  germ  cells  2  days  post 
exposure,  atrophy  of  a  few  seminiferous  tu- 
bules in  one  testnle,  significant  decrease  in 
seminiferous  tubule  diameter,  and  slight  ab- 
nomnal  growth  of  the  efferent  ductules  at  70 
days  post  exposure 


Chronic  dietary 


NOAEL  =  2.5  mg/kg/day 
UF=  100 

Chronic  RfD  =  0.025  mg/ 
kg/day 


FQPA  SF  =  10  for  children 
and  females  13-50  yrs 

FQPA  SF  =  1  general  pop- 
ulation 

cPAD  =  chronk:  RfD 
H-FQPA  SF 

=  0.0025  mg/kg/day  (chil- 
dren and  females)  = 
0.025  (general  pop.) 


2-year  dog  study  with  MBC 

LOAEL  =  12.5  mg/kg/day  based  on 
histopathological  lesions  of  the  liver  charac- 
terized as  swollen,  vacuolated  hepatk:  cells, 
hepatk:  cirrhosis  and  chronic  hepatitis  in  both 
sexes 


Short-temn  inckJental  ingestion 


Oral  NOAEL 
day 


10  mg/kg/ 


LOC  for  MOE  =  1,000  for 
all  residential  populations 


1997     Rabbit     developmental     study     with 

thiophanate-methyl 
LOAEL  =  20  mg/kg/day  based  on  decreased 

maternal  body  weight  and  food  consumptkin 


Intermediate  -  term 
Incidental  ingestion 


Oral  NOAEL  =  1 1  mg/kg/ 

day 
(rounded  to  1 0  mg/kg/day) 


LOC  for  MOE  =  1,000  for 
all  residential  populations 


90-day  dog  feeding  study  with  MBC 
LOAEL  =  35  mg/kg/day  based  on  adverse  liver 
effects. 


Short-  and  intennediate  term 
dermal** 


Oral  NOAEL  =  10  mg/kg/ 
day  (dermal  absorption 
rate  =  3.5%  relative  to 
oral  absorption) 


LOC  for  MOE  =  1,000  for 
children  and  females 
(residential) 


Rat  developmental  study  with  MBC 

LOAEL  =  20  mg/kg/day  based  on  decreased 
fetal  body  weight  and  increases  in  skeletal 
variations  and  a  threshokj  for  malformations 
in  fetuses  of  exposed  dams 
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Table  4.— Summary  of  Toxicological  Dose  and  Endpoints  for  MBC  for  Use  in  Human  Risk  Assessment— 

Continued 


Exposure  Scenario 


Dose  Used  in  Risk  Assess- 
ment, UF 


FQPA  SF*  and/or  Level  of 
Concem  for  Risk  Assess- 
ment 


Study  and  Toxicological  Effects 


Long-term  dermal** 


Oral  NOAEL  =  2.5  mg/kg/ 
day  (dermal  absorption 
rate  =  3.5%  relative  to 
oral  absorption) 


1.00  tor  MOE  =  1,000  for 
children  and  females 
(residential) 


2-year  dog  study  with  MBC 

LOAEL  =  12.5  mg/kg/day  based  on 
histopathological  lesions  of  the  liver  charac- 
terized as  swollen,  vacuolated  hepatic  cells. 
hepatic  cirrtiosis  and  chronic  hepatitis  in  twth 
sexes  of  dogs 


Short-,  intermediate-  and  long 
term  inhalation 


Inhalation  NOAEL 
(10  mg/m') 


0.96 


LOC  for  MOE  =  1 ,000  for 
children  and  females 
(residential) 


90-day  rat  inhalation  study  with  t)enomyl 
LOAEL  =  4.8  mg/kg/day  (50  mg/m")  based  on 
Olfactory  degeneration  in  the  nasal  cavity 


Cancer** 


Q1*  =  2.39  x  10-^  (mg/kg/ 
day)-'  (dermal  absorption 
rate  =  3.5%  relative  to 
oral  absorption; 

inhalation  absorption  rate  = 
100%  relative  to  oral  ab- 
sorption) 


01*  =  2.39  X  10  Mfng/kg/       2-Year   mouse    study   with    MBC    based   on 
day)  '  hepatocellular  (adenoma  and/or  carcinoma) 

tumors  in  female  CD-I  mice 


*  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 
"Since  an  oral  value  was  selected,  7%  dermal  absorption  factor  and  100%  inhalation  absorption  factor  (equivalent  to  oral  absorption)  should 
be  used  for  route-to-route  extrapolation. 


C  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.371)  for  the 
residues  of  thiophanate  methyl 
(dimethyl  ((1,2-  phenylene)- 
bis(iminocarbonothioyl)] 
bis[carbamate]),  its  oxygen  analogue 
dimethyl-4,4-o-phenylene  bis 
(allophonate),  and  its  benzimidazole- 
containing  metabolites  (calculated  as 
thiophanate-methyl)  in  or  on  the 
following  crops  and  commodities: 
Almonds,  apples,  apricots,  beans, 
celery,  cherries,  cuciunbers,  melons, 
nectarines,  onions,  pecans,  peaches, 
peanuts,  plums,  potatoes  (seed  pieces), 
prunes,  pumpkins,  soybeans,  squash, 
strawberries,  sugar  beets,  wheat,  eggs, 
and  the  meat,  meat-by-products,  fat  and 
liver  of  cattle,  goats,  hogs,  horses,  and 
sheep.  Emergency  exemptions  have 
been  established  for  the  use  of 
thiophanate-methyl  on  citrus  and 
blueberries.  The  Agency  is  modifying 
the  tolerance  expression  so  that  the 
residues  to  be  regulated  in  plant  and 
animal  commodities  for  piuposes  of 
tolerance  enforcement  will  consist  of 
the  residues  of  thiophanate-methyl  and 
its  metabolite  (methyl  2-benzimidazolyl 
carbamate  (MBC)),  expressed  as 
thiophanate-methyl. 

Exposiu^  from  the  use  of  benomyl, 
another  pesticide  which  degrades  under 
enviroiunental  conditions  to  MBC  was 
not  included  in  this  assessment  because 
the  only  basic  registrant  of  benomyl 
requested  voluntary  cancellation  of  all 
benomyl-containing  products  in  April 


2001.  Product  cancellations  were 
effective  in  early  2001  with  sales  and 
distribution  of  benomyl  containing 
products  ending  by  December  31,  2001. 
However,  the  Agency  conducted  a 
dietary  assessment  using  USDA 
Pesticide  Data  Program  (PDF) 
monitoring  data  for  benomyl,  measured 
as  MBC  to  estimate  residues  of 
thiophanate-methyl  because  MBC  is  a 
common  metabolite  of  both  benomyl 
and  thiophanate-methyl.  PDP  data  were 
available  for  apples,  bananas,  beans, 
cuciubits,  peaches  and  strawberries. 
The  PDP  analytical  method  employs  a 
hydrolysis  step  that  converts  any 
benomyl  present  to  MBC.  MBC  is  then 
quantitated  and  corrected  for  molecular 
weight,  and  results  are  measured  as  the 
sum  of  benomyl  and  MBC.  Therefore, 
using  MBC  data  to  estimate  thiophanate- 
methyl  residues  may  be  a  conservative 
approach  in  that  it  may  overestimate 
thiophanate-methyl  residues.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
thiophanate-methyl  and  MBC  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposing  Evaluation  Model  (DEEM®) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Siu^reys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 


for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  Maximum 
percent  crop  treated  (PCT)  estimates  and 
anticipated  residue  estimates  were  used. 
The  estimate  of  acute  dietan,'  exposure 
to  thiophanate-methyl  for  the  most 
highly  exposed  population  subgroup  of 
concern,  (infants  <1  year)  is  25%  of  the 
aPAD  at  the  99.9th  percentile  and  the 
estimate  for  the  general  U.S.  population 
is  10%  of  the  aPAD  at  the  99.9th 
percentile.  The  estimate  of  acute  dietar\- 
exposure  to  MBC  +  other  metabolites 
from  thiophanate-methyl  for  the  most 
highly  exposed  population  subgroup  of 
concem,  (infants  <1  year)  is  89%  of  the 
aPAD  at  the  99.9th  percentile  and  the 
estimate  for  the  general  U.S.  population 
is  4%  of  the  aPAD  at  the  99.9th 
percentile. 

In  addition,  acute  dietar\'  risk 
estimates  for  thiophanate-methyl  and 
MBC  and  other  metabolites  of  concern 
were  added  together  for  females  (13-50 
years)  to  account  for  the  total  acute 
dietary  risk  estimate  for  developmental 
effects.  Addition  of  acute  dietary  risk 
estimates  is  appropriate  since  both 
chemicals  have  aPADs  that  are  based  on 
developmental  effects  for  females,  and 
because  individuals  may  consume  both 
residues  simultaneously  on  a  given  food 
commodity.  The  estimate  of  total  acute 
dietar>'  exposure  to  thiophanate-methyl 
and  MBC  for  the  only  population 
subgroup  of  concem,  (females  13-50 
years)  is  51%  of  the  aP AD. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
DEEM®  analysis  evaluated  the 
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individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFIl  and 
acciunulated  exposiue  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  Average  residues 
from  field  trial  data  and  average  PCT 
estimates  were  used.  The  chronic 
dietary  exposure  estimates  for 
thiophanate-methyl  are  as  follows: 
children  (1-6  years)  is  2.3%  of  the 
cPAD;  infants  (<1  year)  is  1.6%  of  the 
cPAD;  children  (7-12  years)  is  1.3%  of 
the  cPAD;  general  U.S.  population  is 
0.8%  of  the  cPAD;  females  (13-50  years) 
and  males  (13-19  years)  is  0.6%  of  the 
cPAD.  The  chronic  dietary  exposure 
estimates  for  MBC  and  other  metabolites 
from  thiophanate-methyl  are  as  follows: 
children  (1-6  years)  is  26%  of  the  cPAD: 
children  (7-12  years)  is  16%  of  the 
cPAD;  infants  (<1  year)  is  12%  of  the 
cPAD:  females  (13-50)  is  8%  of  the 
cPAD;  general  U.S.  population  and 
males  (13-19  years)  is  1%  of  the  cPAD. 
The  total  chronic  dietary  exposure 
estimates  for  thiophanate-methyl  and 
MBC  are  as  follows:  Children  (1-6 
years)  is  28%  of  the  cPAD:  children  (7- 
12  years)  is  17%  of  the  cPAD;  infants 
(<1  year)  is  13%  of  the  cPAD;  females 
(13-50  years)  is  8.5%  of  the  cPAD: 
general  U.S.  population  is  1.7%  of  the 
cPAD;  and  males  (13-19  years)  is  1.6% 
of  the  cP AD. 

iii.  Cancer.  Cancer  risk  estimates 
included  existing  uses,  new  uses,  and  1 
year  of  citrus  use  under  an  emergency 
exemption  amortized  over  70  years.  The 
lifetime  cancer  risk  estimate  from 
thiophanate-methvl  using  benomyl/ 
MBC  PDP  data  is  7.6  x  10-'.  The  lifetime 
cancer  risk  estimate  from  MBC  and 
other  metabolites  from  thiophanate- 
methyl  is  9.3  X  10-'*.  The  total  lifetime 
thiophanate-methyl  and  MBC  dietary 
cancer  risk  estimate  is  8.5  x  10  ^.  It  is 
appropriate  to  add  the  cancer  risk 
estimates  from  TM  and  MBC  because 
both  chemicals  cause  mouse  liver 
tumors,  and  because  both  chemicals 
may  be  found  concurrently  on  food 
items  treated  with  thiophanate-methyl. 

iv.  Anticipated  residue  and  PCT 
information.  Section  408(b)(2)(E) 
authorizes  EPA  to  use  available  data  and 
information  on  the  anticipated  residue 
levels  of  pesticide  residues  in  food  and 
the  actual  levels  of  pesticide  chemicals 
that  have  been  measured  in  food.  If  EPA 
relies  on  such  information,  EPA  must 
require  that  data  be  provided  5  years 
after  the  tolerance  is  established, 
modified,  or  left  in  effect,  demonstrating 
that  the  levels  in  food  are  not  above  the 
levels  anticipated.  Following  the  initial 
data  submission,  EPA  is  authorized  to 
require  similar  data  on  a  time  frame  it 


deems  appropriate.  As  required  by 
section  408(b)(2)(E),  EPA  will  issue  a 
Data  Call-in  for  information  relating  to 
anticipated  residues  to  be  submitted  no 
later  than  5  years  from  the  date  of 
issuance  of  these  tolerances. 

Section  408(b)(2)(F)  states  that  the 
Agency  may  use  data  on  the  actual 
percent  of  food  treated  for  assessing 
chronic  dietary  risk  only  if  the  Agency 
can  make  the  following  findings: 
Condition  1 ,  that  the  data  used  are 
reliable  and  provide  a  valid  basis  to 
show  what  percentage  of  the  food 
derived  from  such  crop  is  likely  to 
contain  such  pesticide  residue; 
condition  2,  that  the  exposure  estimate 
does  not  underestimate  exposure  for  any 
significant  subpopulation  group;  and 
condition  3,  if  data  are  available  on 
pesticide  use  and  food  consumption  in 
a  particular  area,  the  exposure  estimate 
does  not  understate  exposure  for  the 
population  in  such  area.  In  addition,  the 
Agency  must  provide  for  periodic 
evaluation  of  any  estimates  used.  To 
provide  for  the  periodic  evaluation  of 
the  estimate  of  PCT  as  required  by 
section  408(b)(2)(F),  EPA  may  require 
registrants  to  submit  data  on  PCT. 

The  Agency  used  PCT  information  for 
almonds,  apples,  apricots,  beans 
(succulent  or  dried),  green  beans, 
bananas,  blueberries,  canola,  celery, 
cherries,  citrus,  cucurbits  (cantaloupe, 
cucumbers,  melons,  pumpkins,  squash, 
watermelons),  g^lic,  grapes,  nectarines, 
onions  (bulb  and  green),  peaches, 
peanuts,  pears,  pecans,  pistachios, 
plums/prunes,  potatoes,  soybeans, 
strawberries,  sugar  beets,  and  wheat.  In 
addition,  when  PCT  estimates  indicated 
no  thiophanate-methyl  use,  a  default 
minimum  assumption  of  1%  crop 
treated  was  applied.  Where  residues 
were  nondetectable,  one-half  the  limit  of 
quantitation  was  assumed  for  treated 
commodities. 

The  Agency  believes  that  the  three 
conditions  listed  above  have  been  met. 
With  respect  to  Condition  1,  PCT 
estimates  are  derived  from  Federal  and 
private  market  survey  data,  which  are 
reliable  and  have  a  vcdid  basis.  EPA  uses 
a  weighted  average  PCT  for  chronic 
dietary  exposure  estimates.  This 
weighted  average  PCT  figure  is  derived 
by  averaging  State-level  data  for  a 
period  of  up  to  10  years,  and  weighting 
for  the  more  robust  and  recent  data.  A 
weighted  average  of  the  PCT  reasonably 
represents  a  person's  dietary  exposure 
over  a  lifetime,  and  is  unlikely  to 
underestimate  exposure  to  an  individual 
because  of  the  fact  that  pesticide  use 
patterns  (both  regionally  and  nationally) 
tend  to  change  continuously  over  time, 
such  that  an  individual  is  unlikely  to  be 
exposed  to  more  than  the  average  PCT 


over  a  lifetime.  For  acute  dietary 
exposure  estimates,  EPA  uses  an 
estimated  maximum  PCT.  The  exposure  • 
estimates  resulting  from  this  approach 
reasonably  represent  the  highest  levels 
to  which  an  individual  could  be 
exposed,  and  are  luilikely  to 
underestimate  an  individual's  acute 
dietary  exposure.  The  Agency  is 
reasonably  certain  that  the  percentage  of 
the  food  treated  is  not  likely  to  be  an 
imderestimated.  As  to  Conditions  2  and 
3,  regional  consumption  information 
and  consiunption  information  for 
significant  subpopulations  is  taken  into 
account  through  EPA's  computer-based 
model  for  evaluating  the  exposure  of 
significant  subpopulations  including 
several  regional  groups.  Use  of  this 
consumption  information  in  EPA's  risk 
assessment  process  ensures  that  EPA's 
exposure  estimate  does  not  understate 
exposure  for  any  significant 
subpopulation  group  and  allows  the 
Agency  to  be  reasonably  certain  that  no 
regional  population  is  exposed  to 
residue  levels  higher  than  those 
estimated  by  the  Agency.  Other  than  the 
data  available  through  national  food 
consumption  surveys,  EPA  does  not 
have  available  information  on  the 
regional  consumption  of  food  to  which 
thiophanate-methyl  may  be  applied  in  a 
particulcU'  area. 

2.  Dietary  exposure  from  drinking 
water.  Available  envirorunental  fate  data 
suggest  that  thiophanate-methyl  rapidly 
degrades  to  MBC  following  application 
to  ornamentals,  turf  and  agricultural 
crops.  MBC  has  a  low  potential  to  leach 
to  ground  water  in  measurable 
quantities  from  most  typical  uses  based 
on  its  high  soil  organic  carbon  partition 
coefficient  (Koc)  of  2,100  L/kg. 
Available  data  indicate  that  the  primary 
metabolite  of  thiophanate-methyl,  MBC, 
is  less  mobile  and  significantly  more 
persistent  in  many  soils,  especially 
under  anaerobic  conditions.  The  MBC 
aerobic  soil  half-life  is  320  days,  while 
the  aerobic  and  anaerobic  aquatic 
metabolism  half  lives  are  61  and  743 
days,  respectively.  The  Agency 
concludes  that  MBC  will  probably  not 
reach  ground  water  to  any  significant 
concentration  due  to  its  high  Koc. 

The  Agency  currently  lacks  sufficient 
monitoring  data  to  complete  a 
quantitative  drinking  water  exposure 
analysis  and  risk  assessment  for 
thiophanate-methyl  and  MBC. 
Therefore,  the  Agency  is  presently 
relying  on  water-quality  models  to 
estimate  environmental  concentrations 
(EECs)  of  pesticides  in  ground  and 
surface  water  in  order  to  estimate 
drinking  water  exposures  to 
thiophanate-methyl  and  MBC.  None  of 
these  models  include  consideration  of 
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the  impact  processing  (mixing,  dilution, 
or  treatment)  of  raw  water  for 
distribution  as  drinking  water  would 
likely  have  on  the  removal  of  pesticides 
from  the  source  water.  The  primary  use 
of  these  models  by  the  Agency  at  this 
stage  is  to  provide  a  coarse  screen  for 
sorting  out  pesticides  for  which  it  is 
highly  imlikely  that  drinking  water 
concentrations  would  ever  exceed 
human  health  levels  of  concern. 

EPA  does  not  use  these  model 
estimates  to  quantify  risk.  Currently, 
EPA  uses  a  drinking  water  level  of 
comparison  (DWLOC)  as  a  siurogate  to 
captiu^  risk  associated  with  exposure  to 
pesticides  in  drinking  water.  A  DWLOC 
represents  the  concentration  of  a 
pesticide  in  drinking  water  that  woidd 
be  acceptable  as  an  upper  limit  in  light 
of  total  aggregate  exposure  to  that 
pesticide  from  food,  water,  and 
residential  uses  (if  any).  A  DWLOC  will 
vary  depending  on  the  residue  level  in 
foods,  the  toxicity  endpoint  and  the 
drinking  vvater  consumption  patterns 
and  body  weights  for  specific 
population  subgroups.  The  calculated 
DWLOC  is  compared  to  the  model 
estimate  (EEC),  and  if  the  model 
estimates  are-below  the  DWLOC,  the 
risks  are  not  considered  to  be  of 
concern. 

For  estimating  ground  water 
concentrations  of  thiophanate-methyl 
and  MBC,  EPA  used  the  Screening 
Concentration  in  Groimd  Water  (SCI- 
GROW)  model.  The  SCI-GROW  is  based 
on  scaled  ground  water  concentration 
from  ground  water  monitoring  studies, 
and  envirorunental  fate  properties 
(aerobic  soil  half-lives  and  organic 
carbon  partitioning  coefficients-Koc's). 
SCI-GROW  provides  a  screening 
concentration  which  is  an  estimate  of 
likely  ground  water  concentrations  if 
the  pesticide  were  used  at  the  maximiun 
allowed  label  rate  in  areas  with  groimd 
water  vulnerable  to  contamination.  In 
most  cases,  a  majority  of  the  pesticide 
use  area  will  have  grouLnd  water  that  is 
less  vulnerable  to  contamination  than 
the  areas  used  to  derive  the  SCI-GROW 
estimate.  Using  SCI-GROW,  the  acute 
and  chronic  ground  water  EEC  for 
thiophanate-methyl  ranged  from  0.033 
part  per  billion  (ppb)  to  0.006  ppb,  and 
the  acute  and  chronic  EEC  for  MBC 
ranged  from  0.51  ppb  to  3.0  ppb. 

For  estimating  siuface  water 
concentrations  of  thiophanate-methyl 
and  MBC,  EPA  used  a  Tier  II  model, 
Pesticide  Root  Zone  Model/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS).  PRZM  (3.12)/EXAMS  (2.97.5) 
modeling  uses  an  index  reservoir  and  a 
percent  crop  area  (PCA)  adjustment  to 
estimate  concentrations  in  surface  water 
used  as  a  source  of  drinking  water.  The 


index  reservoir  represents  a  watershed 
that  is  more  vulnerable  than  most 
watersheds  used  as  drinking  water 
sources.  The  index  reservoir  is  used  as 
a  standard  watershed  that  is  combined 
with  local  soils,  weather,  and  cropping 
practices  to  represent  a  vulnerable 
watershed  for  each  crop  that  could 
support  a  drinking  water  supply.  If  a 
community  derives  its  drinking  water 
from  a  large  river,  the  estimated 
exposure  would  likely  be  higher  than 
the  actual  exposure.  Conversely,  a 
community  that  derives  its  drinking 
water  from  smaller  bodies  of  water  with 
minimal  outflow  would  likely  get  higher 
drinking  water  exposure  than  estimated 
using  the  index  reservoir.  Areas  with  a 
more  humid  climate  that  use  a  similar 
reservoir  and  cropping  patterns  would 
likely  get  more  pesticides  in  their 
drinking  water  than  predicted  levels. 

A  single  steady  flow  was  used  to 
represent  the  flow  through  the  reservoir. 
Discharge  from  the  reservoir  also 
removes  chemicals  so  this  assumption 
will  vmderestimate  removal  of  the 
pesticide  frtim  the  reservoir  during  wet 
periods  and  overestimate  removal 
diuing  dry  periods.  This  assumption 
can  both  underestimate  or  overestimate 
the  concentration  of  pesticide  in  the 
reservoir  depending  upon  the  annual 
precipitation  pattern  at  the  site.  The 
index  reservoir  scenario  uses  the 
characteristic  of  a  single  soil  to 
represent  all  soils  in  the  basin.  Soils  can 
vary  substantially  across  even  small 
areas,  thus,  this  variation  is  not  reflected 
in  these  simulations. 

The  index  reservoir  scenario  does  not 
consider  tile  drainage.  Areas  that  are 
prone  to  substantial  runoff  are  often 
tiled  drained.  This  assumption  may 
underestimate  exposure,  particularly  on 
a  chronic  basis.  However,  the  watershed 
used  to  model  the  EECs  for  thiophanate- 
methyl  and  MBC  had  no  documented 
tile  drainage.  Additionally,  PRZM/ 
EXAMS  is  unable  to  easily  model  spring 
and  fall  tiunover  which  would  result  in 
complete  mixing  of  a  chemical  through 
the  water  colunui  diuing  these  events. 
Because  of  this  inability,  the  watershed 
used  was  simulated  without 
stratification.  However,  there  is  data 
that  suggests  that  the  watershed  used 
does  stratify  in  the  deepest  parts  of  the 
lake  at  least  in  some  years,  thereby 
adding  to  the  conservativeness  of  the 
estimate. 

The  EEC's  for  thiophanate-methyl  and 
MBC  were  estimated  based  on  the  new 
maximum  agricultural  application  rate 
which  was  the  proposed  new  use  on 
pears  (2.8  pound  active  ingredient/ Acre/ 
season  (Ib./a.i./acre)).  The  previous 
existing  maximum  label  rate  was 
reduced  by  half  as  a  result  of  risk 


mitigation.  The  EEC's  using  the  new 
maximum  rate  are  as  follows:  The  acute 
or  peak  (1  in  10  years)  EEC  for 
thiophanate-methyl  is  8.2  ppb  and  23.5 
ppb  for  MBC;  the  non-cancer  chronic  (1 
in  10  years)  EEC  for  thiophanate-methyl 
is  0.70  ppb  and  14.0  ppb  for  MBC;  and 
the  cancer  chronic  (mean  36-year 
aimual  concentration)  EEC  is  0.5  ppb  for 
thiophanate-methvl  and  11.5  ppb  for 
MBC. 

As  a  result  of  risk  mitigation,  the 
maximum  nonagricultural  application 
rate  (tees  and  greens  of  golf  courses  - 
8.16  lb.  a. i. /acre)  was  also  substantially 
reduced.  Using  the  mitigated  rate  (tees 
and  greens  of  golf  courses  -  8.16  lb.  a.i./ 
acre),  the  EEC's  for  thiophanate-methyl 
and  MBC  are  as  follows:  The  acute  EEC 
for  thiophanate-methyl  is  22.7  ppb  and 
25  ppb  for  MBC;  the  non-cancer  chronic 
EEC  for  thiophanate-methyl  is  0.92  ppb 
and  8,8  ppb  for  MBC;  and  the  cancer 
chronic  EEC  is  0.41  ppb  and  is  6.0  ppb 
for  MBC. 

Since  the  chronic  and  cancer 
endpoints  are  based  on  the  same 
adverse  effect,  the  thiophanate-methyl 
and  MBC  EECs  are  added  together.  The 
total  thiophanate-methyl  plus  MBC 
chronic  EEC  is  9.72  ppb  and  the  cancer 
EEC  is  6.39  ppb. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 
Thiophanate-methyl  is  currently 
registered  for  use  on  the  following 
residential  non-dietary  sites:  Lawns  and 
home  orchards:  MBC  is  registered  for 
use  as  an  in-can  paint  preservative 
which  can  be  used  in  residential 
settings  and  as  a  fungicide  applied  as  a 
tree  injection.  The  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions: 
Potential  residential  or  nonoccupational 
post-application  exposure  to  adults  and 
children  may  occur  as  a  result  of 
residential  application  or  professional 
lawn  care  operator  application  of 
thiophanate-methyl  products  to  home 
lawns  and  golf  courses. 

As  a  result  of  risk  mitigation, 
application  rates  for  nonagricultural 
uses  have  been  reduced,  the  use  of 
thiophanate-methyl  by  residents  will  be 
limited  to  granular  products  for 
broadcast  turf  treatment  and  liquid 
treatments  for  ornamentals,  and 
application  using  a  belly  grinder  or  by 
hand  will  be  removed  from  pesticide 
labels.  In  addition,  the  Agency  has 
negotiated  a  reduction  in  the  rate  of 
MBC  used  as  an  in-can  paint 
preservative.  The  following  exposure 
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and  risk  estimates  are  based  on  the 
mitigated  rates  and  label  revisions 
negotiated  by  the  Agency. 

i.  Chronic  exposure  and  risk.  The 
Agency  estimated  cancer  risks  based  on 
the  number  of  years  a  person  typically 
works  in  a  home  garden  (50  years)  and 
lifetime  (70  years)  which  are  also  the 
populatioH  defaults  used  by  the  Agency. 
Therefore,  cancer  risks  are  based  on  50 
applications  in  a  lifetime.  A  csmcer  risk 
assessment  is  considered  appropriate 
because  thiophanate-methyl  has  been 
assessed  as  a  carcinogen  using  a  model 
for  carcinogenesis  that  assumes  any 
exposure  at  any  point  in  time  may  result 
in  carcinogenic  effects.  These  estimated 
risk  do  not  exceed  the  Agency's  level  of 
concern. 

Lifetime  cancer  risk  estimates  for 
applying  thiophanate-methyl  products 
once  per  year  for  50  years  (i.e.,  50  times 
in  a  lifetime)  range  from  4.7  x  10-"  to  2.8 
X  10-*  for  ornamental  treatment  using  a 
backpack  sprayer  and  a  ready  to  use 
hose-end  sprayer,  respectively.  Cancer 
risk  estimates  for  the  other  application 
methods  are  between  these  ranges. 

Lifetime  cancer  risk  estimates  for 
post-application  exposure  to 
thiophanate-methyl  ranged  from  1.3  x 
lO''  to  1.3  X  10-"  for  adults.  Cancer  risk 
estimates  were  not  calculated  for 
children  as  the  exposure  scenario  was 
not  applicable. 

ii.  Short-  and  intermediate-term 
exposure  and  risk.  All  residential 
exposures  are  considered  to  be  short- 
term  (1-30  days)  for  residential  handlers 
during  the  application  of  thiophanate- 
methyl  products  to  turf  and 
ornamentals.  Intermediate-  and  long- 
term  exposures  of  residential 
applicators  were  not  anticipated  based 
on  the  use  pattern  of  thiophanate- 
methyl  and  information  from  the 
registrant.  Considering  toxicological 
criteria  and  potential  for  exposure,  the 
Agency  conducted  dermal  and 
indialation  exposure  assessments.  The 
Agency  only  assessed  exposure  to 
thiophanate-methyl  because  MBC  risk 
from  treated  turf  are  considered  to  be 
negligible  relative  to  thiophanate- 
methyl  risks  (i.e.,  at  least  10  fold  lower) 
based  on  chemical-specific  tiirf 
transferable  residue  data. 

Residential  application  of 
thiophanate-methyl  products  to  lawns 
and  ornamentals  at  the  new  maximum 
rate  resulted  in  short-term  risk  estimates 
that  are  below  the  Agency's  level  of 
concern  (i.e.,  total  MOE  <300).  The 
inhalation  MOE  ranged  from  140,000  to 
620,000.  The  dermal  MOE  ranged  from 
1,900  to  37,000.  Total  dermal  and 
inhalation  MOEs  range  from  1 ,900  to 
35,000. 


Short-term  risk  estimates  for 
residential/recreational  post-application 
dermal  exposure  to  adults  resulted  in 
estimates  below  the  Agency's  level  of 
concern.  The  dermal  MOE  for  adults 
ranged  from  1,700  to  49,000.  Short-term 
risk  estimates  for  children  (1-6  years) 
are  as  follows:  MOE  of  73,000  for 
incidental  soil  ingestion;  MOE  of  1,000 
for  contact  with  treated  txirf;  MOE  of  990 
for  object  to  mouth  exposure;  MOE  of 
250  for  hand  to  mouth  exposure;  and 
MOE  of  31  for  incidental  granular 
ingestion.  The  MOEs  below  300  exceed 
the  Agency's  level  of  concern.  However, 
the  Agency  believes  that  the  exposure  is 
significantly  lower  than  that  estimated 
in  this  assessment  because  the  scenarios 
used  to  determine  risk  estimates  are 
conservative  and  are  considered  as  a 
screening  level  for  risk.  Both  the  adiUt 
and  toddler  transfer  coefficients  are 
upper  percentile  exposure  duration 
values.  Where  study  data  were  used,  the 
risk  estimates  were  better  refined,  and 
hence,  less  conservative.  The  dermal 
exposure  estimates  related  to  lawn  skin 
contact  which  were  based  on  study  data 
were  more  refined  than  the  estimates  of 
incidental  ingestion  of  thiophanate- 
methyl  residues  which  were  based  on 
standard  defaults  from  Agency  standard 
operating  procedures  for  residential 
exposure  assessments.  The  registrant  is 
undertaking  a  study  to  refine  the  oral 
exposures.  If  these  data  do  not  confirm 
that  the  Agency's  estimates  were 
overestimates,  the  registrant  has  agreed 
to  cancel  the  use  on  turf  in  residential 
areas. 

Inhalation  exposures  are  thought  to  be 
negligible  in  outdoor  post-application 
scenarios  relative  to  dermal  and  oral 
exposures  because  of  the  low  vapor 
pressure  of  thiophanate-methyl  (1.3  x 
10- "*  milimeter  merciiry  (mmHg))  and 
MBC  (1  X  10^  mmHg)  and  because  the 
uses  (and  primary  exposures)  are 
outdoors  allowing  for  significant 
dilution.  As  such,  inhalation  exposures 
were  not  considered  in  the  post- 
application  exposure  assessment. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  considers  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
thiophanate-methyl  and  MBC  have  a 
common  mechanism  of  toxicity  with 
other  substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 


which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  thiophanate- 
methyl  and  MBC  do  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
these  tolerances  action,  EPA  has  not 
assumed  that  thiophanate-methyl  and 
MBC  have  a  common  mechanism  of 
toxicity  with  other  substances.  For 
information  regarding  EPA's  efforts  to 
determine  which  chemicals  have  a 
common  mechanism  of  toxicity  and  to 
evaluate  the  cimiulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 

"either  directly  through  use  of  a  MOE 
analysis  or  through  using  uncertainty 
(safety)  factors  in  calculating  a  dose 
level  that  poses  no  appreciable  risk  to 
humans. 

2.  Prenatal  and  postnatal  sensitivity 
of  thiophanate-methyl.  In  assessing  the 
potential  for  additional  sensitivity  of 
infants  and  children  to  residues  of 
thiophanate-methyl  and  MBC,  EPA 
considered  data  from  developmental 
toxicity  studies  in  the  rat  and  rabbit  and 
a  2-generation  reproduction  study  in 
the  rat.  The  Agency  determined  that  the 
FQPA  safety  factor  should  be  retained  at 
3X  for  assessing  the  risk  posed  by 
thiophanate-methyl  for  the  following 
reasons: 

(i).  The  toxicity  data  base  is 
incomplete  (acute  and  subchronic 
neurotoxicity  studies  are  required  due 
to  evidence  of  neurotoxicity)  and  the 
requirement  for  a  developmental 
neurotoxicity  study  has  been  reserved. 

(ii).  The  Agency  evaluated  the  new 
1997  prenatal  developmental  toxicity 
study  in  rabbits  and  classified  this  study 
as  acceptable  for  assessment  of 
susceptibility. 

(iii).  The  Agency  determined  that  the 
prenatal  developmental  toxicity  study 
in  the  rat  was  acceptable  for  assessment 
of  susceptibility. 

(iv).  The  Agency  concluded  that  the 
available  data  provided  no  indication  of 
increased  susceptibility  for  in  utero 
exposure  in  the  developmental  studies 
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in  rats  and  rabbits  or  following  prenatal/ 
postnatal  exposure  in  the  multi- 
generation  reproduction  studies  in  rats. 

(v).  The  dietary  (food  and  drinking 
water)  and  non-dietary  exposure 
assessments  will  not  underestimate  the 
potential  exposures  for  infants  and 
children  from  the  use  of  thiophanate- 
methyl. 

3.  Prenatal  and  postnatal  sensitivity 
of  MBC.  The  Agency  detemiined  that 
the  FQPA  Safety  factor  should  be 
retained  at  lOX  for  assessing  the  risk 
posed  by  MBC  for  the  following  reasons; 

(i).  Evidence  of  increased 
susceptibility  following  <ii  utero 
exposure  to  MBC  in  the  prenatal 
developmental  toxicity  in  rats  and 
rabbits. 

(ii).  The  need  for  developmental 
neurotoxicity  study  in  rats  for 
carbendazim. 

4.  Conclusion.  Based  on  the 
developmental  and  reproductive  data  on 
thiophanate-methyl  and  MBC,  EPA 
determined  that  an  additional  3X  safety 
factor  for  thiophanate-methyl  and  that 
an  additional  lOX  safety  factor  for  MBC 
for  the  protection  of  infants  and 
children  (as  required  by  FQPA)  should 
be  retained. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standsu-ds  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD]  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  EPA  are  used  to  calculate 
DWLOCs:  2L/70  kg  (adult  male),  2L/60 
kg  (adult  female),  and  lL/10  kg  (child). 
Default  body  weights  and  drii^ng 
water  consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 


DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data]  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  U  new  uses  are  added  in  the 
fut\u«,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  The  thiophanate-methyl 
acute  dietary  risk  estimate  uses  10%  of 
the  aPAD  for  the  general  U.S. . 
population  and  25%  of  the  aPAD  for  the 
most  highly  exposed  population 
subgroup  of  concern,  infants,  (<1  year). 
For  MBC,  the  acute  dietary  risk  estimate 
uses  4%  of  the  aPAD  for  the  general 
U.S.  population  and  89%  of  the  aPAD 
for  the  population  subgroup  of  concern, 
infants,  (<1  year).  The  total  thiophanate- 
methyl  plus  MBC  acute  dietary  risk 
estimate  for  the  only  population 
subgroup  of  concern,  females  (13-50 
years)  uses  51%  of  the  aPAD.  The 
DWLOC  based  on  simultaneous  dietary 
exposure  to  both  MBC  and  thiophanate- 
methyl  which  was  converted  to  MBC 
equivalents  resulted  in  the  following 
DWLOCs:  Infants  (<1  year)  18  ppb; 
children  (1-6  years)  57  ppb;  females 
(13-50  years)  150-170  ppb;  and 
general  U.S.  population  5,700  ppb.  The 
lowest  DWLOC  for  the  population 
subgroup,  infants  (<1  year)  does  not 
exceed  the  EEC  for  ground  water  (0.033 
ppb);  however,  the  DWLOC  does  exceed 
the  EEC  for  surface  water  (25  ppb). 
Although  the  EEC  is  exceeded,  the 
DWLOC  is  greatly  inflated  as  50%  of  the 
aPAD  percentage  is  consumed  by  citrus 
which  is  a  1-year  registration  only. 
When  citrus  is  removed  from  the 
DWLOC  estimation,  the  DWLOC 
becomes  94  ppb  which  is  well  above  the 
EEC  of  25  ppb.  The  DWLOC  is 
significantly  lowered  by  the  addition  of 
citrus  because  field  trial  data  was  used 
which  results  in  an  overly  conservative 
estimation. 

Another  indication  that  the  addition 
of  citrus  based  on  field  trial  data  results 
in  an  over  estimation  is  the  fact  that 
benomyl  PDP  data  available  for  citrus 
indicated  that  there  were  zero  hits  out 
of  689  Florida  samples  of  orange  juice. 


These  data  were  not  used  to  refine  the 
DWLOC  estimation  as  the  benomyl 
application  rate  is  somewhat  lower  than 
the  thiophanate-methyl  rate  approved  in 
this  year's  emergency  exemption  for 
thiophanate-methyl.  However,  the 
Agency  believes  that  while  most 
growers  used  the  benomyl  rate  as  the 
emeregency  exemption  was  approved 
later  in  the  use  season  and  thus  fewer 
applications  than  were  authorized  were 
actually  used.  Furthermore,  if  the  higher 
rate  were  used,  the  impact  would  be 
lessened  by  the  fact  that  juice  is  a 
blended  commodity.  Therefore, 
although  the  DWLOC  is  exceeded,  the 
acute  dietary  risk  from  food  and  water 
does  not  exceed  the  Agency's  level  of 
concern. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  thiophanate-methyl 
and  MBC  will  utilize  the  following 
percentages  of  the  RfD  for  the  U.S. 
population:  Thiophanate-methyl  -  0.7%; 
MBC  -  1.0%  and  total  thiophanate- 
methyl  plus  MBC  - 1.7%.  The  major 
identifiable  subgroup  with  the  highest 
aggregate  exposure  is  children  (1-6 
years),  and  EPA  has  concluded  that 
aggregate  dietary  exposure  to 
thiophanate-methyl  and  MBC  wil  utilize 
the  following  percentages  of  the  RfD:  •  "% 
thiophate-methyl  -  2.3%;  MBC  -  26% 
and  total  thiophanate-methyl  plus  MBC 

-  28%.  EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  RfD 
because  the  RfD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  human  health.  The 
aggregate  chronic  DWLOCs  are  as 
follows:  858  ppb  for  the  general  U.S. 
population;  69  ppb  for  females  (13-50 
years);  22  ppb  for  infants  (<1  year);  and 
18  ppb  for  children  (1-6  years).  The 
aggregate  surface  water  EEC  for 
thiophanate-methyl  is  0.7  ppb;  14  ppb 
for  MBC  and  14.7  ppb  for  thiophanate- 
methyl  plus  MBC.  Therefore,  the 
chronic  aggregate  risk  to  not  exceed  the 
Agency's  level  of  concern. 

3.  Snort-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Thiophanate-methyl  and  MBC  are 
currently  registered  for  use  that  could 
resiUt  in  short-term  residential 
exposure,  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  thiophanate- 
methyl  and  MBC. 

All  residential  exposures  are 
considered  to  be  short-term.  The  MOE's 
(converted  to  MBC  equivalents)  for 


55148        Federal  Register / Vol.  67.  No.  167 /Wednesday,  August  28,  2002 /Rules  and  Regulations 


aggregate  short-term  exposure  to 
thiophanate-methyl  are  as  follows:  Oral 
exposure  of  children  (1-6  years)  is  670; 
dermal  exposvu«  of  children  (1-6  years) 
is  1,000;  and  dermal  exposure  of 
females  (13-50  years)  is  1,315.  The 
MOEs  for  aggregrate  exposure  to  MBC 
from  the  use  of  MBC  as  an  in-can  paint 
preservative  are  670  for  dermal 
exposure  and  770  for  exposure  via 
inhalation.  The  MOEs  (converted  to 
MBC  equivalents)  for  the  total 
thiophanate-methyl  and  MBC  aggregate 
exposure  are  as  follows:  630  for  oral  and 
dermal  exposure  of  children  (1-6  years): 
770  for  exposure  via  inhalation  for 
females  (13-50  years);  and  620  for  oral 
and  dermal  exposure  for  females  (13-50 
years).  Although  the  MOEs  below  1.000 
exceed  the  Agency's  level  of  concern, 
when  considering  the  conservative 
method  of  exposure  estimation 
previously  discussed,  and  the 
negotiated  risk  mitigation  whereby  the 
registrant  has  agreed  to  conduct  hand- 
press  studies  to  help  refine  this 
assessment,  the  risks  do  not  exceed  the 
Agency's  level  of  concern. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  The  total  thiophanate- 
methyl  and  MBC  dietary  cancer  risk  is 
8.5  X  10-^  for  existing  and  new  uses.  The 
cancer  risk  from  non-occupational 
residential  exposure  is  3.7  x  10~".  The 
aggregate  cancer  risk  is  1.2  x  10-^.  This 
risk  estimate  includes  cancer  risk  from 
both  thiophanate-methyl  and  MBC  on 
food  including  all  pending  uses  and 
section  18  uses,  thiophanate-methyl 
exposure  from  treating  ornamentals, 
thiophanate-methyl  exposure  from 
performing  post-application  lawn 
activities,  and  exposure  from  applying 
paint  containing  MBC.  This  is 
considered  to  be  a  high-end  risk 
scenario  since  it  is  not  expected  that 
someone  would  treat  ornamentals, 
'  perform  high  exposure  post-application 
activities,  and  apply  paint  containing 
MBC  every  year  for  70  years.  Therefore, 
this  estimate  is  considered  to  be  a 
conservative  estimate.  Additionally,  the 
cancer  risk  estimate  based  on  the 
highest  EEC  (thiophanate-methyl  plus 
MBC  EEC)  is  9.6  x  10-^.  This  is  also  a 
very  high-end  risk  estimate  as  it  is  based 
on  the  maximum  rate  being  applied 
every  season  for  70  years.  Thus,  food 
plus  water  (assuming  that  the  modeled 
surface  water  EEC  is  equivalent  to 
concentrations  in  finished  drinking 
water)  plus  non-occupational  residential 
cancer  risk  is  2.2  x  ICH"  which  is  still 
within  the  range  considered  as 
negligible.  In  addition,  the  cancer  risk 
estimates  using  benomyl/MBC  PDF 
monitoring  data  to  estimate 
thiophanate-methyl  residues  are  below 


1  X  10-^  for  thiophanate-methyl  existing 
uses,  new  uses,  and  the  amortized 
section  18  use  on  citrus.  Therefore,  the 
risks  do  not  exceed  the  Agency's  level 
of  concern. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  thiophanate- 
methyl  and  MBC  residues. 

rV.  Other  Considerations 

A.  Analyticai  Enforcement  Methodology 

Adequate  enforcement  methodology 
high  pressure  liquid  chromatography/ 
ultra  violet  (HPLC/UV)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Calvin 
Furlow,  PRRIB,  IRSD  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5229;  e- 
mail  address:  furlow.calvin@epa.gov. 

B.  International  Residue  Limits 

The  Codex  Alimentarius  Commission 
has  established  maximum  residue  limits 
(MRLs)  for  thiophanate-methyl  residues 
in/on  various  plant  and  animal 
commodities.  Codex  MRLs  for 
thiophanate-methyl  are  currently 
expressed  as  MBC.  The  Codex  MRL 
residue  definition  and  the  U.S.  tolerance 
definition  cU-e  currently  incompatible 
and  will  remain  incompatible  even  after 
the  U.S.  tolerance  definition  is  revised, 
as  the  revised  tolerance  definition  will 
include  both  thiophanate-methyl  and 
MBC. 

C.  Conditions 

A  30-day  plant  back  interval  is 
required  for  crops  without  labeled  uses 
of  thiophanate-methyl.  Registrations  for 
the  use  on  canola  will  be  restricted  to 
use  in  Minnesota,  Montana  and  North 
Dakota  (East  of  Interstate  15). 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  thiophanate- 
methyl  and  its  metabolite  (methyl.2- 
benzimidazoyl  carbamate  (MBC)), 
expressed  as  thiophanate-methyl  in  or 
on  grapes  at  5.0  ppm,  on  pears  at  3.0 
ppm.  on  pistachios  at  0.1  ppm,  on 
potatoes  at  0.1  ppm,  and  on  canola 
(restricted  to  use  in  Minnesota,  Montana 
and  North  Dakota  (East  of  Interstate  15)) 
at  0.1  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 


hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0140  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  28,  2002. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#  2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
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Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-maU  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  Uke  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C},  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0140.  to:  Public  hiformation 
and  Records  Integrity  Branch,    ■ 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 


B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  ^require  any 
special  considerations  dHder  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule. 


the  requirements  of  the  Regulaton' 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism(M  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the  . 

development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
"Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 
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Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
nde  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procediu-e. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  July  3.  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q).  346(a)  and 
374. 

2.  Section  180.371  is  amended  as 
follows: 

i.  By  alphabetically  adding  entries  for 
the  commodities  "grape,"  "pear,"  and 
"pistachio"  and  revising  the  entry  for 
"potatoes,  seed  treatment"  to  read 
"potato"  to  the  table  in  paragraph  (a)  as 
set  forth  below. 

ii.  By  adding  text  and  a  table  to 
paragraph  (c): 

§180.371    Thiophanate-methyl;  tolerances 
forreskkias. 

(a)  General.  Thiophanate-methyl  and 
its  metabolite  (methyl  2-benzimidazoyl 
carbamate  (MBC)},  expressed  as 
thiophanate-methyl 


Commodity 

Parts  per  million 

•  •                      • 

Grape 

•  •                    • 

Pear „... 

•          •          • 

Pistachio  

•  ■                    • 

Potato  .t 

•  •                    • 

5.0 
3.0 
0.1 
0.1 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180.1(n),  are 
established  for  the  residues  of 
thiophanate-methyl  and  its  metabolite 
(mediyl  2-benzimidazolyl  carbamate 
(MBC)),  expressed  as  thiophanate- 
methyl  in  or  on  the  following  raw 
agricultural  commodity: 


Commodity 

Parts  per  million 

Canola  

0.1 

[FR  Doc.  02-21678  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  6560-5fr-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0215;  FRL-71 95-71 
Pyriproxyfen;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  the  residues  of 
pjrriproxyfen  in  or  on  acerola  at  0.10 
part  per  million  (ppm),  bushberry 
subgroup  at  1.0  ppm,  feijoa  at  0.10  ppm, 
buii,  stone,  group  at  1.0  ppm,  guava  at 
0.10  ppm,  jaboticaba  at  0.10  ppm, 
juneberry  at  1.0  ppm,  lingonberry  at  1.0 
ppm,  longan  at  0.30  ppm,  lychee  at  0.30 
ppm,  passionfiiiit  at  0.10  ppm,  pulasan 
at  0.30  ppm,  rambutan  at  0.30  ppm, 
salal  at  1.0  ppm,  Spanish  lime  at  0.30 
ppm,  starfruit  at  0.10  ppm,  and  wax 
jambu  at  0.10  ppm.  Interregional 
Research  Project  Number  4  (IR-4) 
requested  these  tolerances  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
August  28,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0215, 
must  be  received  on  or  before  October 
28,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0215  in 
the  subject  line  on  the  first  page  of  your 
response. 


FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
niunber:  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultiiral  producer,  food 
manufacturer,  or  pesticide 
manufactiuer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
tles 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federid  Register — Environmental 
Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfi-/ 
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cfi'html_OO/Title_40/40cfi'180_O0.html,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0215.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  June  5,  2002 
(67  FR  38660)  (FRL-71 77-4),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  1E6272, 1E6285,  and 
2E6353)  by  IR-4,  Technology  Centre  of 
New  Jersey,  Rutgers  University,  681  U.S. 
Highway  No.  1  South,  North  Bnmswick, 
NJ  08902-3390.  This  notice  included  a 
summary  of  the  petitions  prepared  by 


Valent  USA  Corporation,  the  registrant. 
There  were  no  comments  received  in 
response  to  the  notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.510  be  amended  by  establishing 
tolerances  for  residues  of  the  insecticide 
pyriproxyfen,  2-[l-methyl-2-(4- 
phenoxyphenoxy)ethoxypyridine,  in  or 
on  acerola  at  0.10  ppm,  bushberry 
subgroup  at  1.0  ppm,  feijoa  at  0.10  ppm, 
fruit,  stone,  group  at  1.0  ppm,  guava  at 
0.10  ppm,  jaboticaba  at  0.10  ppm, 
juneberry  at  1.0  ppm,  lingonberry  at  1.0 
ppm,  lougan  at  0.30  ppm,  lychee  at  0.30 
ppm,  passionfruit  at  0.10  ppm,  pulasan 
at  0.30  ppm,  rambutan  at  0.30  ppm, 
salal  at  1.0  ppm,  Spanish  lime  at  0.30 
ppm,  starfruit  at  0.10  ppm,  and  wax 
jambu  at  0.10  ppm. 

Section  408(bH2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 


assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for 
residues  of  acerola  at  0.10  ppm, 
bushberry  subgroup  at  1.0  ppm,  feijoa  at 
0.10  ppm,  fruit,  stone,  group  at  1.0  ppm. 
guava  at  0.10  ppm,  jaboticaba  at  0.10 
ppm,  juneberry  at  1.0  ppm.  lingonbern,- 
at  1.0  ppm,  longan  at  0.30  ppm.  lychee 
at  0.30  ppm,  passionfruit  at  0.10  ppm. 
pulasan  at  0.30  ppm,  rambutan  at  0.30 
ppm,  salal  at  1.0  ppm.  Spanish  lime  at 
0.30  ppm,  starfruit  at  0.10  ppm,  and 
wax  jambu  at  0.10  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  these 
tolerances  follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  pyriproxyfen  is 
discussed  in  Unit  III.A.  of  the  Final  Rule 
on  Pyriproxyfen  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
June  5.  2001  (66  FR  30065)  (FRL-6782- 
5).  Additionally,  toxicological  studies  to 
the  toxicological  profile  for 
pyriproxyfen  are  shown  below  in  Table 
1: 


Table  1.—  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  Type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents-mouse 

NOAEL  =  149.4  mg/kg/day  in  males,  196.5  mg/kg/day  in  females 
LOAEL  =  838.1  mg/kg/day  in  males,  963.9  mg/kg/day  in  females  based 
on  pathological  changes  in  the  kidney,  increased  absolute  and  relative 
(to  body)  liver  weight,  decreased  red  blood  cell  parameters  (both  sexes) 
and  decreased  body  weight  gain  (M) 

870.3265 

28-Day  inhalation  tox- 
icity-rat 

NOAEL  =  0.482  mg/L  (males  and  females) 

LOAEL  =  1.000  mg/L  based  on  salivation  (both  sexes),  sporadic  de- 
creased body  weight  (M),  and  increased  lactate  dehydrogenase  (M) 
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Table  1 .—  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No.                          Study  Type                                                                          Results 

Non-guideline 

Special  study  prenatal 
developmental  in  ro- 
dents-rats 

Parental  NOAEL  =  100  mg/kg/day 

Parental  LOAEL  =  300  mg/kg/day  based  on  clinical  signs,  decreased  body 
weight  gains,  increased  water  consumption  (both  sexes)  and  increased 
food  consumption,  changes  in  organ  weights,  and  gross  pathological 
changes  (M) 

Developmental  NOAEL  =  1,000  mg/kg/day  (HDT) 

Non-guideline 

Special  study  prenatal 
developmental  in  ro- 
dents-rats 

Maternal  NOAEL  =  100  mg/kg/day 

Maternal  LOAEL  =  300  mg/kg/day  based  on  clinical  signs,  decreased 

body  weight  gains,  and  decreased  food  consumption 
Developmental  NOAEL  =  100  mg/kg/day 
Developmental  LOAEL  =  300  mg/kg/day  based  on  decreased  body  weight 

and  increased  incidence  of  dilation  of  the  renal  pelvis 

870.3800 

1 

Reproduction  and  fer- 
tility effects-rat 

Parental/systemic  NOAEL  =  87  mg/kg/day  in  males,  96  mg/kg/day  in  fe- 
males 

Parental/systemic  LOAEL  =  453  mg/kg/day  in  males,  498  mg/kg/day  in  fe- 
males based  on  decreased  body  weight,  body  weight  gain,  and  food 
consumption  (both  sexes)  and  increased  liver  weight  (both  sexes)  and 
histopathological  lesions  of  liver  and  kidneys  (M) 

Reproductive  NOAEL  >453  mg/kg/day  in  ma  es,  498  mg/kg/day  in  females 

Reproductive  LOAEL  =  not  established 

Offspring  NOAEL  =  87  mg/kg/day  in  males,  96  mg/kg/day  in  females 

Offspring  LOAEL  =  453  mg/kg/day  in  males,  498  mg/kg/day  in  females 
based  on  decreased  body  weight  on  lactation  days  14  and  21 

870.4300                         :  Carcinogenicity  mice 
1 

NOAEL  =  84  mg/kg/day  in  males,  109.5  mg/kg/day  in  females 

LOAEL  =  420  mgTkg/day  in  males.  547  mg/kg/day  in  females  based  on 

renal  lesions  in  males  and  females 
No  evidence  of  carcinogenicity 

870.5265 

1 

Gene  mutation 

Non-mutagenic  when  tested  up  to  5,000  ^g/plate  or  cytotoxic  levels,  in 
presence  and  absence  of  activation,  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535  and  TA1537  and  E.coli  strain  WP2uvra  with  2-OH-PY 
(metabolite  of  pyriproxyfen) 

870.5265 

Gene  mutation 

Non-mutagenic  when  tested  up  to  5,000  ng/plate  or  cytotoxic  levels,  in 
presence  and  absence  of  activation,  in  S.  typhimurium- sUams  TA98, 
TA100,  TA1535  and  TA1537  and  E.co// strain  WP2uvra  with  4'-0H-PY, 
5"-0H-PYR,     DPH-PYR,     POPA,     and     PYPAC     (metabolites     of 
pyriproxyfen) 

870.5265                          Gene  mutation 

Non-mutagenic  when  tested  up  to  5,000  ng/plate  or  cytotoxic  levels,  in 
presence  and  absence  of  activation,  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535  and  TA1537  and  E.co// strain  WP2uvra  with  2,5-OH-PY 
(metabolite  of  pyriproxyfen) 

870.5265                          Gene  mutation 
i 

Non-mutagenic  when  tested  up  to  5,000  ^g/plate  or  cytotoxic  levels,  in 
presence  and  absence  of  activation,  in  S.  typhimurium  strains  TA98, 
TA100,  TA1535,  TA1537,  and  TA1538  and  E.coli  strain  WP2uvra  with 
2-OH-PY  (pyriproxyfen  technical) 

870.5265                         Gene  mutation                 Non-mutagenic  at  the  I-1GPRT  locus  in  Chinese  hamster  lung  V79  cells 

tested  up  to  cytotoxic  concentrations  or  limit  of  solubility,  in  presence 
and  absence  of  activation 

870.5375                          Chromosome  aberra-       Did  not  induce  structural  chromosome  aben-atioh  in  Chinese  hamster 

tion                                  ovary  (CHO)  cell  cultures  in  the  absence  or  presence  of  activation 

870.5550 

Unscheduled  DNA  syn-    There  was  no  evidence  that  unscheduled  DNA  synthesis,  as  determined 
thesis                             by  radioactive  tracer  procedures  (nuclear  silver  grain  counts)  was  in- 
duced in  HeLa  cells  exposed  up  to  cytotoxic  levels,  both  in  the  pres- 
ence or  absence  of  S-9 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 


used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 


was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  {UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
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variations  in  sensitivity  among  members 
of  the  hiunan  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 


accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  Emy  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 


(e.g.,  risk  ii  expressed  as  1  x  10*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  margin  of  error  (MOE) 
calculations  will  be  used  for  the 
carcinogenic  risk  assessment.  In  this 
non-linear  approach,  a  "point  of 
departure"  is  identified  below  which 
carcinogenic  effects  are  not  expected. 
The  point  of  departure  is  typically  a 
NOAEL  based  on  an  endpoint  related  to 
cancer  effects  though  it  may  be  a 
different  value  derived  from  the  dose 
response  curve.  To  estimate  risk,  a  ratio 
of  the  point  of  departure  to  exposure 
(MOEcancer  =  poiut  of  departure/ 
exposures)  is  calculated.  A  summary  of 
the  toxicological  endpoints  for 
pyriproxyfen  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  2: 


Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Pyriproxyfen  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF-  and  Level  of     i 

Concern  for  Risk  Assess-    |               Study  and  Toxicological  Effects 
ment 

Acute  dietary  (females  13- 
50  years  old  and  general 
population) 

None 

None 

1 
There  were  no  effects  observed  in  oral 
toxicity  studies  including  developmental 
toxicity  studies  in  rats  and  rabbits  that 
could  be  attributable  to  a  single  dose 
(acute)   exposure.   Therefore,   a   dose 
and  endpoint  was  not  selected  for  this 
risk  assessment. 

Chronic  dietary  (all  popu- 
lations) 

NOAEL=  35.1  mg/kg/ 

day 
UF  =  100 
Chronic  RfD  =  0.35  mg/ 

kg/day 

FQPASF=1X                  Subchronic  toxicity  and  chronic  toxicity 
cPAD  =  cRfD/FQPA  SF         (feeding)  -  rat  (co-critical) 
=  0.35  mg/kg/day          .  LOAEL  =  141.28  mg/kg/day  based  on  de- 

i      creased  body  weight  and  clinical  pa- 

I      thology  results. 

1 

Short-tenn  incidental,  oral 

(1-30  days) 
Residential 

Oral  NOAEL  =  100  mg/ 
kg/day 

LOC  for  MOE  =  100           Rat  developmental  toxicity  study 

LOAEL  =  300  mg/kg/day  based  on  de- 
creased body  weight,  body  weight  gain, 
and  food  consumption,  and  increased 
water  consumption 

tntermediate-temri  incidental, 

oral  (1-6  months) 
Residential 

Oral  NOAEL  =  35.1  mg/ 
kg/day 

LOC  for  MOE  =  100 

Subchronic  toxicity  and  chronic  toxicity 
(feeding)  -  rat  (co-critical) 

LOAEL  =  141.28  mg/kg/day  based  on  de- 
creased body  weight  and  clinical  pa- 
thology results 

Short-,  and  intemiediate- 
temri  dennai  (1-30  days 
and  1-6  months) 

(Residential) 

None 

None 

Based  on  the  systemic  toxicity  NOAEL  of 
1,000  mg/kg/day  (limit  dose)  in  the  21- 
day  dennal  toxicity  study  in  rats,  quan- 
tification of  dermal  risks  were  not  per- 
formed. In  addition,  no  developmental 
concems  (toxicity)  were  seen  in  either 
rats  or  rabbits. 

Long-term  demial  (6 

months-lifetime) 
(Residential) 

Oral  NOAEL=  35.1  mg/ 

kg/day 
(denmal  absorption  rate 

=  30%) 

LOC  for  MOE  =  100 

Subchronic  and  chronic  toxicity  (feeding) 
-  rat  (co-critical) 

LOAEL  =  141.28  mg/kg/day  based  de- 
creased body  weight  and  clinical  pa- 
thology results 
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Table  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Pyriproxyfen  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Dose  Used  in  Risl<  Assess- 
ment. UF 


FQPA  SF-  and  Level  of 
Concern  for  Risk  Assess- 
ment 


Short-,  and  intermediate- 
term  inhalation  (1-30  days 
and  1-6  months) 

(Residential) 


I 


None 


Long-temn  inhalation  (6 

months-lifetime) 
(Residential) 


Oral  study 

NOAEL  =  35.1  mg/kg/ 

day 
(inhalation  absorption 

rate  =  100%) 


None 


LOCforMOE  =  100 


Cancer  (oral,  dermal,  inhala- 
tion) 


Cancer  classification 
("Group  E") 


None 


Study  and  Toxicological  Effects 


Based  on  the  absence  of  significant  tox- 
icity at  the  LOAEL  of  1.0  mg/L  (limit 
dose)  in  the  28-day  inhalation  study, 
the  quantification  of  inhalation  risks  is 
not  required.  In  addition,  no  develop- 
mental concerns  (toxicity)  were  seen  in 
either  rats  or  rabbits. 


Subchronic  and  chronic  toxicity  (feeding) 
-  rat  (co-critical) 

LOAEL  =  141.28  mg/kg/day  based  on  de- 
creased body  weight  and  clinical  pa- 
thology results 


No  evidence  of  carcinogenicity 


•The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concems  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.510)  for  the 
residues  of  pyriproxyfen,  in  or  on  a 
variety  of  raw  agricultural  commodities: 
Almond  hulls  at  2.0  ppm;  apple, 
pomace,  wet  at  0.8  ppm;  citrus  fruits  at 
0.3  ppm;  citrus  oil  at  20  ppm;  citrus 
pulp,  dried  at  2.0  ppm;  cotton,  gin 
byproducts  at  2.0  ppm;  cottonseed  at 
0.05  ppm;  fruiting  vegetables  (except 
cucurbits)  at  0.2  ppm;  pistachio  at  0.02 
ppm;  pome  fruits  at  0.2  ppm;  tree  nuts 
at  0.02  ppm;  and  walnuts  at  0.02  ppm). 
Section  18s  have  been  established  for 
bean,  succulent  at  0.10  ppm,  and  stone 
fruits  at  0.1  ppm,  and  are  currently  set 
to  expire  on  June  30,  2003,  and 
December  31,  2002,  respectively.  There 
are  no  livestock  feed  items  associated 
with  stone  fruits,  guava,  lychee, 
blueberry,  or  the  related  crops,  thus  the 
proposed  uses  will  not  result  in  the 
transfer  of  any  additional  pyriproxyfen 
residues  to  livestock.  Risk  assessments 
were  conducted  by  EPA  to  assess 
dietary  exposures  from  pyriproxyfen  in 
food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  An  acute  dietary 
exposure  analysis  was  not  conducted 
since  no  acute  doses  or  endpoints  were 
selected  for  the  general  U.S.  population 
(including  infants  and  children)  or  the 
females  13-50  years  old  population 
subgroup. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
Dietary  Exposure  Evaluation  Model 


(DEEMT^')  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposiu-e  assessments:  The 
chronic  dietary  exposiue  was  performed 
using  published  and  proposed  tolerance 
levels.  DEEMT'*^  default  processing 
factors,  and  100%  crop  treated  (CT) 
assumptions  for  all  commodities. 

iii.  Cancer.  Pyriproxyfen  was 
classified  by  EPA  (June  1995)  as  a 
"Group  E"  chemical-negative  for 
carcinogenicity  to  humans-based  on  the 
absence  of  carcinogenicity  in  mice  and 
rats. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
pyriproxyfen  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
pyriproxyfen. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone/ 
Exposure  Analysis  Modeling  System 
(PRZM/EXAMS)  to  estimate  pesticide 
concentrations  in  surface  water  and 
Screening  Concentrations  in  Ground 
Water  (SCI-GROW),  which  predicts 
pesticide  concentrations  in  groimd 
water.  In  general,  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 


EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  siuface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 
end  runoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  account  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  "source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposiue  and  risk  as  a  %Rffl  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 


Federal  Register/Vol.  67,  No.  167 / Wednesday,  August  28,  2002/Rules  and  Regulations        55155 


total  aggregate  exposure  to 
pyriproxyfen,  they  are  further  discussed 
in  Unit  m.E. 

Pyriproxyfen  is  relatively  long-lived 
in  soil  and  water,  with  variable  half- 
lives  of  approximately  2  weeks  to  2 
months.  Pyriproxyfen  is  immobile,  as 
indicated  by  the  relative  mobility 
scheme  in  Dragun  (1998)  for  five  soils 
and  one  sediment.  The  registrant 
determined  the  half-lives,  6.8  and  9 
days,  respectively,  for  the  phenyl-label 
and  p5rridyl-label  portions  of 
pyriproxyfen.  Since  there  is  only  one 
value,  the  longest  half-life  (9  days)  was 
multiplied  by  3  using  the  Agency's 
input  guidance.  Thus,  the  aerobic  soil 
haif-life  in  the  modeling  assessment  was 
27  days. 

EPA  determined  that  the  residues  of 
concern  in  water  is  pyriproxyfen  per  se. 
Drinking  water  estimates  include 
surface  water  EECs  based  on  the  linked 
PRZM/EXAMS  models  and  the  SCI- 
GROW  ground  water  regression  model, 
which  was  developed  from  studies  with 
different  hydrology  and  study 
conditions.  Both  models  assumed  a 
maximum  seasonal  application  rate  of 
0,11  lb  ai/A,  3  times  per  year  (citrus). 

Based  on  the  PRZM/EXAMS  model 
the  EECs  of  pyriproxyfen  for  surface 
water  was  estimated  to  be  2.15  parts  per 
billion  (ppb)  for  the  peak  concentration 
and  0.40  ppb  for  the  long  term  average. 
Based  on  the  SCI-GROW  model,  the 
EECs  of  pyriproxyfen  for  ground  water 
was  estimated  to  be  0.006  ppb  for  both 
the  acute  and  chronic  exposure. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  tenniticides,  and 
flea  and  tick  control  on  pets). 

Pyriproxyfen  is  currently  registered 
for  use  on  the  following  residential  non- 
dietary  sites:  Residential  sites  for  flea 
and  tick  control  products  (home 
environment  and  pet  treatments)  as  well 
as  products  for  ant  and  roach  control 
(indoor  and  outdoor  applications). 
Formulations  include  carpet  powders, 
foggers,  aerosol  sprays,  liquids 
(shampoos,  sprays,  and-pipettes), 
granules,  bait  (indoor  and  outdoor],  and 
impregnated  materials  (pet  collars). 

There  is  a  potential  for  short-term 
dermal  and  inhalation  exposures  to  pet 
owners  and  homeowners  who  apply 
products  containing  pyriproxyfen 
(handlers);  however,  EPA  did  not  select 
short-term  dermal  or  inhalation 
endpoints.  Therefore,  no  residential  pet 
owner/homeowner  handler  assessment 
is  included.  However,  a  post-application 
toddler  residential  assessment  is 
included  since  toddlers  are  anticipated 


to  have  higher  exposures  than  adults 
from  treated  home  environments  and 
pets  due  to  their  behavior  patterns. 

Toddlers  could  potentially  be  exposed 
to  pyriproxyfen  residues  on  treated 
carpets,  floors,  furniture,  and  pets. 
Therefore,  risk  assessment  was 
conducted  using  the  following 
residential  exposure  assumptions: 

i.  Hand-to-mouth:  Short-, 
intermediate,  and  long-term  hand-to- 
mouth  exposures  by  toddlers  from 
treated  carpets,  flooring  (note  the 
efficacy  of  carpet  powders  is 
approximately  365  days). 

ii.  Hand-to-mouth:  Short-  and 
intermediate-term  hand-to-mouth 
exposures  by  toddlers  from  petting 
treated  animals  (shampoos,  sprays,  spot- 
on  treatments  and  collars).  Long-term 
hand-to-mouth  exposures  by  toddlers 
from  petting  treated  cuiimals  (pet  collars; 
note  efficacy  of  pet  collars  up  to  395 
days). 

iii.  Dermal:,  Long-term  dermal 
exposiures  from  treated  carpets,  flooring, 
and  pets  (note  that  treated  furnitiu*  is 
included  in  the  carpet/flooring 
assessment).  Since  the  Agency  did  not 
select  any  short-  or  intermediate-term 
dermal  endpoints,  no  dermal 
assessment  for  these  durations  is 
included.  A  long-term  dermal 
assessment  is  included,  since  EPA 
selected  a  long-term  dermal  endpoint. 

iv.  Ingestion  of  granules  or  bait  by 
toddlers  (acute,  episodic  event).  For  the 
granular  ingestion  scenario,  it  should  be 
noted  that  the  Agency  believes  that  if  a 
toddler  were  to  be  exposed  to  a  pellet/ 
granular  jformulation  (i.e.,  ant  bait),  the 
event  is  most  likely  to  be  "episodic," 
that  is,  a  one  time  occurrence  and  not 
likely  to  be  repeated.  It  is  not  likely  that 
a  toddler  would  repeatedly  locate  and 
ingest  very  small,  sand  colored  granules. 
For  pyriproxyfen,  EPA  did  not  select  an 
acute  dietary  endpoint,  since  an 
appropriate  endpoint  could  not  be 
attributed  to  a  single  oral  dose; 
therefore,  no  granular  assessment  was 
performed. 

Exposure  and  risk  estimates  from 
post-application  exposure  to  indoor 
crack  and  crevice  treatments  are  not 
presented  in  this  assessment  as  indoor 
broadcast  treatments  (i.e.,  carpet 
powders  and  sprays)  are  anticipated  to 
have  a  higher  exposure  potential. 
Additionally,  the  Agency  acknowledges 
that  pet  owners  could  retreat  the  home 
environment  and/or  the  pet  near  the  end 
of  the  efficacy  period  identified  on  the 
product  labels.  However,  there  are  no 
chemical-specific  residue  data  for 
pyriproxyfen  to  determine  the 
dissipation  rate  of  residues  or  whether 
residues  may  be  additive  upon 
retreatment.  Therefore,  a  Tier  1 


assessment  was  performed  based  on  day 
0  residues  without  accounting  for  daily 
residue  dissipation.  EPA  anticipates  that 
this  assessment  is  protective  as 
pyriproxyfen  residues  would  be 
expected  to  dissipate  from  day  0  residue 
values. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that. ' 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
pyriproxyfen  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity, 
pyriproxyfen  does  not  appear  to 
produce  a  toxic  metabolite  produced  by 
other  substances.  For  the  purposes  of 
this  tolerance  action,  therefore,  EPA  has 
not  assumed  that  pyriproxyfen  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

l.In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivit}'. 
Based  on  the  available  data,  there  is  no 
quantitative  and  qualitative  e'-idence  of 
increased  susceptibility  obser\'ed 
following  in  utero  pyriproxyfen 
exposure  to  rats  and  rabbits  or  following 
prenatal/postnatal  exposure  in  the  2- 
generation  reproduction  study. 


55156        Federal  Register /Vol.  67,  No.  167 /Wednesday,  August  28.  2002 /Rules  and  Regulations 


3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  pyriproxyfen  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPA 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX  because  there  was  no 
evidence  of  prenatal  or  postnatal  extra 
sensitivity  or  increased  susceptibility  in 
developmental  studies  in  rats  and 
rabbits,  and  in  reproduction  studies  in 
rats.  Likewise,  there  was  no  quantitative 
or  qualitative  evidence  of  increased 
susceptibility  to  rat  or  rabbit  fetuses 
identified  in  the  guideline  prenatal 
developmental  toxicity  studies  for  rats 
and  rabbits.  Additionally,  in  the  two 
non-guideline  studies  that  evaluated 
perinatal  and  prenatal  development, 
there  was  no  evidence  of  quantitative  or 
qualitative  increased  susceptibility.  In 
one  study,  when  pregnant  rats  were 
treated  from  gestation  day  1 7  to 
lactation  day  20,  the  resulting  toxicity 
was  comparable  between  adults  (clinical 
signs,  decreased  body  weight  gain  and 
food  consumption)  and  offspring 
(decreased  body  weight  and  dilation  of 
the  renal  pelvis)  at  the  same  dose.  In  the 
other  study,  when  rats  were  exposed  to 
pyriproxyfen  prior  to  and  in  the  early 
stages  of  pregnancy,  no  developmental 
toxicity  was  seen  at  the  limit  dose. 
Lastly,  in  the  reproduction  toxicity 
study,  offspring  toxicity  (decreased 
body  weight  on  pups  during  lactation 
days  14  to  21)  occurred  only  in  the 
presence  of  decreases  in  body  weight  in 
parental  animals  at  the  same  dose  level 
(i.e.,  comparable  toxicity  in  adults  and 
offspring). 


E.  Aggregate  Risks  and  Determination  of 

Safety  « 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  EECs.  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
,  DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 


with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  acute  dietary  RfD  for 
females  13-50  and  the  general  U.S. 
population,  including  infants  and 
children,  was  not  selected  because  an 
acute  oral  endpoint  attributable  to  a 
single-dose  exposure  could  not  be 
identified  in  the  toxicology  data  base, 
including  maternal  toxicity  in  the 
developmental  toxicity  studies. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure,  EPA  has  concluded 
that  exposure  to  pyriproxyfen  from  food 
will  utilize  1.0%  of  the  cPAD  for  the 
U.S.  population,  2.0%  of  the  cPAD  for 
all  infants,  and  2.7%  of  the  cPAD  for 
children  1-6  years  old.  Based  on  the  use 
pattern,  chronic  residential  exposure  to 
residues  of  pyriproxyfen  is  not 
expected.  In  addition,  there  is  potential 
for  chronic  dietary  exposure  to 
pyriproxyfen  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Pyriproxyfen 


Population  Subgroup 



cPAD  mg/kg/ 
day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.35 

1.0 

0.40 

0.006 

12,000 

All  infants 

0.35 

2.0 

0.40 

0.006 

3,200 

Children  (1-6  years  old) 

0.35 

2.7 

0.40 

0.006 

3,100 

Females  (13-50  years  old) 

0.35 

0.7 

0.40 

0.006 

10,000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Pyriproxyfen  is  currently  registered 
for  use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 


determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  pyriproxyfen. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  29,000  for 


the  U.S.  population,  1,800  for  all  infants 
(<1  year  old),  and  1,700  for  children  (1- 
6  years  old).  These  aggregate  MOEs  do 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition,  short- 
term  DWLOCs  were  calculated  and 
compared  to  the  EECs  for  chronic 
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exposure  of  pyriproxyfen  in  ground 
water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 


them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 


the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Pyriproxyfen 


Population  Subgroup 

Aggregate 

MOE  (Food  + 

Residential) 

Aggregate 
Level  of  Con- 
cern (LOG) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Short-Term 

DWLOC 

(ppb) 

US.  population 

29,000 

100 

0.40 

0.006 

35,000 

All  infants  (<1  year  old) 

1,800 

100 

0.40  i 

0.006  1 

9,500 

Children  (1-6  years  dd) 

1,700 

100 

0.40 

0.006 

9.400 

Females  (13-50  years  dd) 

41.000 

100 

0.40 

i 

0.006 

30,000 

4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 

Pyriproxyfen  is  currently  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure 
and  the  Agency  has  determined  that  it 
is  appropriate  to  aggregate  chronic  food 


and  water  and  intermediate-term 
exposures  for  pyriproxyfen. 

Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures,  EPA  has  concluded  that 
food  and  residential  exposures 
aggregated  result  in  aggregate  MOEs  of 
10,000  for  the  U.S.  population,  650  for 
all  infants  (<1  year  old),  and  620  for 
children  (1-6  years  old).  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern  for  aggregate  exposure  to 


food  and  residential  uses.  In  addition, 
intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  pyriproxyfen  in 
ground  water  and  surface  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  water  and 
ground  water,  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Pyriproxyfen 


Population  Subgroup 

Aggregate 

MOE  (Food  + 

Residential) 

Aggregate 
Level  of  Con- 
cern (LOC) 

Surface 

Water  EEC 

(ppb) 

Ground 

Water  EEC 

(ppb) 

Intermediate- 
Term 
DWLOC 
(ppb) 

U.S.  population 

10.000 

100 

0.40 

0.006 

12,000 

All  infants  (<1  year  old) 

650 

100 

0.40                0.006 

3,000 

Children  (1-6  years  old) 

620 

100 

0.40                0.006 

3,000 

Females  (13-50  years  old) 

14,000 

100 

0.4                0.006 

1 

10.000 

5.  Aggregate  cancer  risk  for  U.S. 
population.  The  chronic  toxicity  of 
pyriproxyfen  is  based  on  the  assessment 
of  a  combination  (co-critical)  of  the  90- 
day  rat  feeding  study  and  the  2-year  rat 
feeding  study.  There  was  no  evidence  of 
carcinogenicity  in  a  78-week  mouse 
feeding  study  and  a  2-year  rat  feeding 
study.  Pyriproxyfen  was  classified  as  a 
"Group  E"  chemical  (no  evidence  of 
carcinogenicity  to  humans)  by  the 
Agency  on  June  22, 1995,  based  on  the 
absence  of  evidence  of  carcinogenicity 
in  male  and  female  rats  as  well  as  in 
male  and  female  mice. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  pyriproxyfen 
residues. 


rv.  other  Considerations 

A.  Analytical  Enforcement  Methodology 

In  conjimction  with  the  residue 
studies  on  guava,  lychee,  and  blueberry, 
the  petitioner  submitted  adequate 
concurrent  recovery  data  for  a  gas 
chromatography/nitrogen-phospHorous 
detector  (GC/NPD)  method  (RM-33P-1- 
3a)  used  to  determine  residues  of 
pjrriproxyfen  in/on  guava,  lychee,  and 
blueberry.  The  method  has  undergone 
an  adequate  radiovalidation, 
independent  laboratory  validation  (ILV) 
trial,  petition  method  validation  (PMV) 
trial,  and  has  been  forwarded  to  the 
Food  and  Drug  Administration  (FDA) 
for  inclusion  in  Pesticide  Analytical 
Method  (PAM)  Vol.  U.  The  GC/NPD 
method  RM-33P-l-3a  is  adequate  for 
enforcement  of  the  recommended 
tolerance  levels  for  residues  of 


pyriproxyfen  per  se  in/on  guava,  lychee, 
blueberry,  and  the  related  crops. 

Adequate  enforcement  methodology 
(e.g.,  chromotography)  is  available  to 
enforce  the  tolerance  expression.  The 
method  may  be  requested  from:  Francis 
Griffith,  Analytical  Chemistry  Branch. 
Environmental  Science  Center.    . 
Environmental  Protection  Agency.  701 
Mapes  Road,  Fort  George  G.  Mead.  MD 
20755-5350;  telephone  number  (410) 
305-2905;  griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  Codex,  Canadian,  or 
Mexican  maximum  residue  limits  for 
residues  of  pyriproxyfen  in/on  guava, 
lychee,  blueberry,  or  the  related  crops; 
therefore,  international  harmonization  is 
not  an  issue  at  this  time. 
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V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  pyriproxyfen, 
2-(l-methyl-2-{4- 

phenoxyphenoxylethoxypyridine,  in  or 
on  acerola  at  0.10  ppm,  bushberry 
subgroup  at  1.0  ppm,  feijoa  at  0.10  ppm, 
fruit,  stone,  group  at  1.0  ppm,  guava  at 
0.10  ppm,  jaboticaba  at  0.10  ppm, 
juneberry  at  1.0  ppm,  lingonberry  at  1.0 
ppm,  longan  at  0.30  ppm,  lychee  at  0.30 
ppm,  passionfruit  at  0.10  ppm,  pulasan 
at  0.30  ppm,  rambutan  at  0.30  ppm. 
salal  at  1.0  ppm,  Spanish  lime  at  0.30 
ppm,  starfruit  at  0.10  ppm,  and  wax 
jambu  at  0.10  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procediues  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0215  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 


request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked  . 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yovu 
copies,  identified  by  docket  ID  niunber 
OPP-2002-0215,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resoiuces  and  Services 


Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  vtdll  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
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Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism[64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensiu«  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 


Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  15,  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows; 

PART  18a-{AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321  (q),  346(a)  and 
374. 

2.  Section  180.510  is  amended  by 
alphabetically  adding  the  following 
commodities  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§  1 80.51 0    Pyriproxyfen;  tolerances  for 
residues. 

(a)  *     *     * 


Commodity 


Parts  per  million 


Acerota 


Bushberry  subgroup 


Feijoa  

Fruit,  stone,  group 


Guava  

Jaboticaba .. 
Juneberry  ... 
Lingont)erry 
Logan  


Lychee  

Passionfruit 


Pulasan 

Rambutan  .... 

Salal 

Spanish  lime 
Starfmit  


010 
1.0 

010 

1.0 

010 
010 
1.0 
10 
0  30 
0.30 
010 

030 
030 

:  10 
030 
010 
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Commodity 


Wax  jambu 


Parts  per  million 


0.10 


[FR  Doc.  02-21756  Filed  8-27-02:  8:45  am) 

BIUJNG  CODE  6560-50-S 

ENVIRONMErfTAL  PROTECTION 
AGENCY  I 

40  CFR  Part  281 
[FRL-7268-9] 

South  Carolina;  Final  Approval  of  State 
Uncterground  Storage  Tank  Program 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Bnal  determination  on 
the  State  of  South  Carolina's  application 
for  final  approval. 

SUMMARY:  The  State  of  South  Carolina 
has  applied  for  final  approval  of  its 
underground  storage  tank  program  for 
petroleum  and  hazardous  substances 
under  subtitle  I  of  the  Resoiuce 
Conservation  and  Recovery  Act  (RCRA). 
The  EPA  has  reviewed  the  State  of 
South  Carolina's  application  and  has 
reached  a  final  determination  that  South 
Carolina's  undergroimd  storage  tank 
program  for  petroleiun  and  hazardous 
substances  satisfies  all  of  the 
requirements  necessary  to  qualify  for 
final  approval.  Thus,  EPA  is  granting 
final  approval  to  the  State  of  South 
Carolina  to  operate  its  underground 
storage  tank  program  for  petroleum  and 
hazardous  substances. 
EFFECTIVE  DATE:  Final  approval  for  the 
State  of  South  Carolina's  underground 
storage  tank  program  shall  be  effective 
on  September  27.  2002.     ' 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  K.  Mason,  Chief,  Underground 
Storage  Tank  Section,  U.S.  EPA,  Region 
4,  Sam  Nunn  Federal  Center,  61  Forsyth 
Street  SW.,  Atlanta,  Georgia  30303, 
phone  number:  (404)  562-9441. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  9004  of  RCRA  authorizes  EPA 
to  approve  State  undergroimd  storage 
tank  programs  to  operate  in  the  State  in 
lieu  of  the  Federal  underground  storage 
tank  (UST)  program.  To  qualify  for  final 
authorization,  a  State's  program  must: 
(1)  be  "no  less  stringent"  than  the 
Federal  program  for  the  seven  elements 
set  forth  at  RCRA  section  9004(a)(1) 
through  (7);  and  (2)  provide  for  adequate 
enforcement  of  compliance  with  UST 


standards  of  RCRA  section  9004(a).  Note 
that  RCRA  sections  9005  (on 
information-gathering)  and  9006  (on 
Federal  enforcement)  by  their  terms 
apply  even  in  States  with  programs 
approved  by  EPA  under  RCRA  section 
9004.  Thus,  EPA  retains  its  authority 
under  RCRA  sections  9005  and  9006,  42 
U.S.C.  699ld  and  6991e,  and  other 
applicable  statutory  and  regulatory 
provisions  to  undertake  inspections  and 
enforcement  actions  in  approved  States. 
With  respect  to  such  an  enforcement 
action,  EPA  will  rely  on  Federal 
sanctions,  Federal  inspection 
authorities,  and  Federal  procedures 
rather  than  the  State  authorized 
analogues  to  these  provisions. 

On  January  7, 1999,  the  State  of  South 
Carolina  submitted  an  official 
application  to  obtain  final  program 
approval  to  administer  the  underground 
storage  tank  program  for  petroleiun  and 
hazardous  substances.  On  January  29, 
2002,  EPA  published  a  tentative 
decision  announcing  its  intent  to  grant 
South  Carolina  final  approval.  Further 
background  on  the  tentative  decision  to 
grant  approval  appears  at  67  FR  4225, 
January  29,  2002. 

Along  with  the  tentative 
determination,  EPA  announced  the 
availability  of  the  application  for  public 
comment  and  the  date  of  a  public 
hearing  on  the  application.  EPA 
requested  advance  notice  for  testimony 
and  reserved  the  right  to  cancel  the 
public  hearing  for  lack  of  public 
interest.  Since  there  was  no  public 
request,  the  public  hearing  was 
cancelled.  No  public  comments  were 
received  regarding  EPA's  approval  of 
South  Carolina's  underground  storage 
tank  program. 

The  State  of  South  Carolina  is  not 
approved  to  operate  the  underground 
storage  tank  program  in  Indian  Coimtry 
within  the  State's  borders. 

B.  Decision 

I  conclude  that  the  State  of  South 
Carolina's  application  for  final  program 
approval  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
subtitle  I  of  RCRA.  Accordingly,  South 
Carolina  is  granted  final  approval  to 
operate  its  underground  storage  tank 
program  for  petroleum  and  hazardous 
substances.  "The  State  of  South  Carolina 
now  has  responsibility  for  managing  all 
regulated  underground  storage  tank 
facilities  within  its  borders  and  carrying 
out  all  aspects  of  the  underground 


storage  tank  program  except  with  regard 
to  Indian  Country,  where  the  EPA  will 
retain  regulatory  authority.  South 
Carolina  also  has  primary  enforcement 
responsibility,  although  EPA  retains  the 
right  to  conduct  enforcement  actions 
under  section  9006  of  RCRA. 

C.  Administrative  Requirements 

Unfunded  Mandates  Reform  Act  = 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  wiih  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

Today's  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
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State,  local  or  tribal  governments  or  the 
private  sector.  The  UMRA  generally 
excludes  from  the  definition  of  "Federal 
intergovernmental  mandate"  duties  that 
arise  from  participation  in  a  voluntary 
Federal  program.  South  Carolina's 
participation  in  EPA's  State  program 
approval  process  under  RCRA  Subtitle  I 
is  voluntary.  Thus,  today's  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

In  addition,  EPA  has  determined  that 
this  rule  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments. 
Although  small  governments  may  own 
and/or  operate  underground  storage 
tanks,  they  are  already  subject  to  the 
regulatory  requirements  under  the 
existing  State  requirements  that  EPA  is 
now  approving  and,  thus,  are  not 
subject  to  any  additional  significant  or 
unique  requirements  by  virtue  of  this 
action.  Thus,  the  requirements  of 
section  203  of  the  UMRA  also  do  not 
apply  to  today's  rule. 

Regulatory  Flexibility  Act  (RFA)  (as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  smdl 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  action  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
as  specified  in  the  Small  Business 
Administration  regulations;  (2)  a  small 
governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district,  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impacts  of  this  action  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  action  does  not  impose  any  new 
requirements  on  small  entities  because 
small  entities  that  own  £ind/or  operate 
underground  storage  tanks  are  already 
subject  to  the  State  underground  storage 
tank  requirements  which  EPA  is  now 
approving.  This  action  merely  approves 


for  the  purpose  of  RCRA  section  9004 
those  existing  State  requirements. 

Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
today's  Federal  Register.  This  rule  is 
not  a  "major  rule"  as  defined  by  5 
U.S.C.  804(2). 

Compliance  With  Executive  Order 
12866 

The  Office  of  Management  and  Budget 
has  exempted  this  rule  from  the 
requirements  of  Executive  Order  12866. 

Compliance  With  Executive  Order 
13045  (Children's  Health) 

Executive  Order  13045,  'Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks."  applies  to  any 
rule  that:  (1)  The  Office  of  Management 
and  Budget  determines  is  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

EPA  interprets  Executive  Order  1 3045 
as  applying  only  to  those  regulatory 
actions  that  are  based  on  health  or  safety 
risks,  such  that  the  analysis  required 
under  section  5-501  of  the  Ojder  has 
the  potential  to  influence  the  regulation. 
This  rule  is  not  subject  to  Executive 
Order  13045  because  it  approves  a  State 
program. 

Compliance  With  Executive  Order 
13175  (Consultation  and  Coordination 
With  Indian  Tribal  Governments) 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  (Governments"  (65  FR 
67249.  November  6.  2000).  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 


Tribal  Officials  in  the  development  of 
regulatory  policies  that  have  Tribal 
implications."  "Policies  that  have  Tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  Tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  Tribes,  or 
on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  Tribes." 
This  rule  does  not  have  Tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
Government  and  Indian  Tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
South  Carolina  is  not  approved  to 
implement  the  RCRA  underground 
storage  tank  program  in  Indian  Country. 
This  action  has  no  effect  on  the 
underground  storage  tank  program  that 
EPA  implements  in  the  Indian  Countr>' 
within  the  State.  Thus.  Executive  Order 
13175  does  not  apply  to  this  rule. 

Compliance  With  Executive  Order 
13132  (Federalism! 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  Officials  in  the  development 
of  regulatory  policies  that  have 
Federalism  implications."  "Policies  that 
have  Federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the 
National  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  Federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  Government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  Governments,  or  EPA  consults 
with  State  and  local  Officials  early  in 
the  process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  Federalism 
implications  and  that  preempts  state 
law  unless  the  Agency  consults  with 
State  and  local  Officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  action  does  not  have  Federalism 
implications.  It  will  not  have  a 
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substantial  direct  effect  on  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
affects  only  one  State.  This  action 
simply  provides  EPA  approval  of  South 
Carolina's  voluntary  proposal  for  its 
State  underground  storage  tank  program 
to  operate  in  lieu  of  the  Federal 
imderground  storage  tank  program  in 
that  State.  Thus,  the  requirements  of 
section  6  of  the  Executive  Order  do  not 
apply. 

National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113.  §  12(d)  (15  U.S.C.  272)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  appUcable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g.. 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

This  action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  voluntary 
consensus  standards. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act, 
44  U.S.C.  3501  et  seq..  Federal  agencies 
must  consider  the  paperwork  burden 
imposed  by  any  information  request 
contained  in  a  proposed  rule  or  a  final 
rule.  This  rule  will  not  impose  any 
information  requirements  upon  the 
regulated  community. 

Executive  Order  13211  (Energy  Effects) 

Thisfyle  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution;  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

List  of  Subjects  in  40  CFR  Part  281 

Environmental  protection,        9 
Administrative  practice  and  procedure. 
Hazardous  substances. 
Intergovernmental  relations. 

Authority:  This  rule  is  issued  under  the 
authority  of  Section  9004  of  the  Solid  Waste 


Disposal  Act  as  amended  42  U.S.C.  6912(a), 
6974(b).  6991c. 

Dated:  August  13.  2002. 
A.  Stanley  Meiburg, 

Acting  Regional  Administrator.  Region  4. 
[FR  Doc.  02-21938  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

46  CFR  Parts  71, 115, 126, 167, 169  and 
176 

[USCG-2000-6858] 
RIN2115-AF95 

Alternate  Hull  Examination  Program 
for  Certain  Passenger  Vessels,  and 
Underwater  Surveys  for  Nautical 
School,  Offshore  Supply,  Passenger 
and  Sailing  School  Vessels 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Interim  rule;  announcement  of 

effective  date. 

SUMMARY:  Coast  Guard  is  announcing 
the  approval  of  a  coUection-of- 
information  requirement  for  vessel 
owners  or  operators  to  send 
applications,  hull  exam  reports,  hull 
condition  assessments,  and  preventive 
maintenance  plans  to  the  Coast  Guard  in 
order  to  participate  in  the  Alternative 
Hull  Exam  and  UWILD  Programs. 
DATES:  46  CFR  71.50-5(b),  71.50-23(b), 
71.50-29(b),  71.50-31(b),  71.50-3l(c), 
and  71.50-31(d)(l);  115.615(b).  115.630. 
115.640(b),  115.655(a).  115.655(b). 
115.660(c).  and  115.660(d);  126.140(f), 
126.140(g)(1),  and  126.140(g)(3); 
176.615(c),  176.615(c),  176.630, 
176.640(b),  176.655(a),  176.660(b), 
176.660(c),  and  176.660(d)(1);  as 
published  April  29,  2002  (67  FR  21062). 
are  effective  August  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  document, 
call  Don  Darcy,  Office  of  Standards 
Evaluation  and  Development  (G-MSR), 
Coast  Guard,  at  202-267-1200.  If  you 
have  questions  on  viewing  the  docket, 
call  Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-366-5149. 
SUPPLEMENTARY  INFORMATION:  The 
interim  rule  published  in  the  Federal 
Register  on  April  29,  2002,  at  67  FR 
21062  became  effective  on  Jime  28, 
2002,  except  for  revised  46  CFR  71.50- 
5(b),  71.50-23(b).  71.50-29{b),  71.50- 
31(b),  71.50-31(c),  and  71.50-31(d)(l); 
115.615(b),  115.630,  115.640(b), 
115.655(a),  115.655(b),  115.660(c),  and 
115.660(d);  126.140(f),  126.140(g)(1), 


and  126.140(g)(3);  167.15-33(b)  and 
167.15-33(c);  169.230(b)  and  169.230(c); 
176.615(b),  176.615(c),  176,630, 
176.640(b),  176.655(a),  176.660(b), 
176.660(c),  and  176.660(d)(1).  These 
parts  contained  coUection-of- 
information  requirements.  These  parts 
could  not  become  effective  until  its 
collection-of-information  requirement 
was  approved  by  the  Office  of 
Management  and  Budget  (OMB).  Those 
parts  were  approved  by  OMB  in  control 
no.  2115-0133  on  Jime  24,  2002,  and  are 
effective  August  28.  2002. 

Dated:  August  23,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety.  Security 
&■  Environmental  Protection. 
[FR  Doc.  02-21983  Filed  8-27-02:  8:45  am] 
BILUNG  CODE  4910-1 5-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 

49  CFR  Parts  350  and  392 
[Docket  Mo.  FMCSA-2002-13015] 
RiN2126-AA78 

Registration  Enforcement 

AGENCY:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 
ACTION:  Interim  final  rule  (IFR);  request 
for  comments. 

SUMMARY:  The  FMCSA  amends  its 
regulations  to  require  that  a  motor 
carrier  subject  to  the  registration 
requirements  under  49  U.S.C.  13902 
may  not  operate  a  commercial  motor 
vehicle  in  interstate  commerce  unless  it 
has  registered  with  this  agency.  These 
motor  carriers  are  further  prohibited 
from  operating  beyond  the  scope  of  their 
registration.  If  an  unregistered  carrier's 
motor  vehicle  is  discovered  in  operation 
or  being  operated  beyond  the  scope  of 
the  carrier's  registration,  such  motor 
vehicle  will  be  placed  out  of  service  and 
the  carrier  may  be  subject  to  additional 
penalties.  The  States  are  currently 
required  to  enforce  these  registration 
requirements  as  a  condition  for  receipt 
of  Motor  Carrier  Safety  Assistance 
Program- funds.  Amendijig  the  Federal 
Motor  Carrier  Safety  Regulations 
(FMCSRs)  to  specifically  include  the 
out-of-service  (OOS)  provisions  will 
help  ensure  that  all  carriers  subject  to  49 
U.S.C.  13902  are  apprised  of  and 
comply  with  applicable  FMCSR's, 
operate  only  within  the  scope  of 
registration,  and  operate  safe  vehicles 
within  the  United  States.  Benefits  to  the 
agency  include  the  ability  to  more 
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accurately  identify  and  monitor  the 
safety  fitness  of  motor  carriers. 
DATES:  This  interim  final  rule  is 
effective  September  27,  2002.  FMCSA 
must  receive  comments  by  October  28, 
2002. 

ADDRESSES:  You  can  mail,  fax,  hand 
deliver  or  electronically  submit  written 
comments  to  the  Docket  Management 
Facility,  United  States  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PLr^Ol,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001  FAX  (202)  493-2251,  on-line  at 
http://dms.dot.gov/submit.  You  must 
include  the  docket  number  that  appears 
in  the  heading  of  this  document  in  your 
comment.  You  can  examine  and  copy 
all  comments  at  the  above  address  from 
9  a.m.  to  5  p.m.,  EST,  Monday  through 
Friday,  except  Federal  holidays.  You 
can  also  view  all  comments  or 
download  an  electronic  copy  of  this 
document  fi-om  the  IX)T  Docket 
Management  System  (DMS)  at  http:// 
dms.dot.gov/search.htm  and  typing  the 
last  foiu-  digits  of  the  docket  number 
appearing  at  the  heading  of  this 
document.  The  DMS  is  available  24 
hours  each  day,  365  days  each  year.  You 
can  get  electronic  submission  and 
retrieval  help  and  guidelines  under  the 
"help"  section  of  the  web  site.  If  you 
want  us  to  notify  you  that  we  received 
your  comments,  please  include  a  self- 
addressed,  stamped  envelope  or 
postcard  or  print  the  acknowledgement 
page  that  appears  after  submitting 
comments  on-line. 

Comments  received  after  the  comment 
closing  date  will  be  included  in  the 
docket  and  we  will  consider  late 
comments  to  the  extent  practicable. 
FOR  FURTHER  INFORMATKm  CONTACT:  Mr. 
Larry  Minor,  (202)  366-4009,  FMCSA, 
400  Seventh  Street,  SW.,  Washington, 
DC  20590.  Office  hours  are  from  7:45 
a.m.  to  4:15  p.m.,  EST,  Monday  through 
Friday,  except  Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Currently,  a  carrier  desiring  to  operate 
in  interstate  commerce  must  submit  to 
FMCSA  a  Motor  Carrier  Identification 
Report  (Form  MCS-150).  Additionally, 
for-hire  applicants  who  are  subject  to  49 
U.S.C.  13902  must  apply  for  appropriate 
operating  authority  and  make  the 
necessary  administrative  filings  as 
required  by  the  ICC  Termination  Act  of 
1995  (ICCTA)  [Pub.  L.  104-88, 109  Stat. 
803  (1995)], 

Effective  January  1,  2003,  the  agency 
will  initiate  its  New  Entrant  Safety 
Assurance  Process  for  all  applicants  to 
operate  in  interstate  commerce.  FMCSA 
announced  this  initiative  in  an  interim 


final  rule  published  in  the  May  13, 
2002,  Federal  Reigster  (67  FR  31978). 
Under  the  new  entrant  initiative,  an 
applicant  must  additionally  file  a  Safety 
Certification  for  Applications  for  U.S. 
DOT  Number  (Form  MCS-150A)  with 
the  MCS-150  and  the  application  for 
operating  authority  (if  applicable). The 
applicant  will  be  provided  educational 
and  technical  assistance  material  to 
assist  in  complying  with  the  FMCSRs 
and  applicable  Hazardous  Materials 
Regulations  (HMRs),  and  must  certify 
that  he/she  is  knowledgeable  about,  and 
will  comply  with,  these  regulations. 
This  will  help  ensure  that  the  carrier  is 
knowledgeable  about  applicable  Federal 
motor  carrier  safety  standards  before 
being  granted  "new  entrant  registration" 
that  will  continue  for  a  minimum  of  18 
months.  During  the  18-month  period, 
FMCSA  will  evaluate  the  new  entrant's 
safety  management  practices  through  a 
safety  audit  and  monitor  its  on-road 
performance  prior  to  granting  the  new 
entrant  permanent  registration. 

Once  granted  permanent  registration, 
carriers  continue  to  be  subject  to  all 
Federal  Motor  Carrier  Safety 
Regulations  (FMCSRs)  and  operating 
requirements.  Although  the  FMCSA 
makes  every  effort  to  help  carriers 
comply  with  the  FMCSRs  and  operating 
requirements,  when  necessary,  the 
agency  may  apply  a  full  range  of 
enforcement  acdons  to  non-complying 
carriers.  These  include,  but  are  not 
limited  to,  compliance  reviews,  civil 
penalties,  and  revocation  of  registration 
for  serious  safety  violations. 

On  December  9,  1999,  the  President 
signed  into  law  the  Motor  Carrier  Safety 
Improvement  Act  of  1999  (Pub.  L. 
106-159,  113  Stat.  1748)  (MCSIA). 
Section  205  of  MCSIA.  which  amended 
49  U.S.C.  13902  by  creating  subsection 
(e),  requires  the  agency  to  assess 
penalties  for  failure  to  comply  with 
motor  carrier  registration  requirements 
under  49  U.S.C.  13902.  Specifically,  if  a 
motor  carrier  fails  to  register  its 
operations  or  operates  beyond  the  scope 
of  its  registration,  the  carrier  would  be 
subject  to  certain  enforcement  penalties. 
If,  upon  inspection  or  investigation,  it  is 
determined  that  a  motor  vehicle 
providing  transportation  requiring 
registration  is  operating  without  the 
carrier  having  registered  with  the 
agency  or  if  that  vehicle  is  being 
operated  beyond  the  scope  of  such 
registration,  the  vehicle  will  not  be 
allowed  to  continue  to  operate  and  will 
be  placed  out-of-service.  The  violating 
motor  carrier  may  be  subject  to 
additional  enforcement  penalties.  This 
interim  final  rule  sets  forth 
implementing  regulations  for  section 
205  of  MCSIA. 


State  Enforcement  of  Registratioii 
Requirements 

Although  FMCSA  officials  routinely 
conduct  vehicle  inspections  at  a 
carrier's  place  of  business,  agency 
employees  are  not  authorized  to  stop 
commercial  motor  vehicles  along  the 
nation's  highways  to  subject  them  to 
inspection.  Instead,  Federal  officials 
partner  with  State  personnel  who  are 
responsible  for  enforcing  highway  safety 
to  compel  selected  commercial  motor 
vehicles  and  their  operators  to  undergo 
roadside  inspections.  Enforcement  of 
the  provisions  in  this  interim  final  rule 
depends  largely  upon  the  ability  to 
detect  violators  "in  the  act"  along  our 
nation's  highways,  and  we  will  continue 
to  rely  largely  upon  assistance  from 
State  enforcement  personnel. 

The  FMCSA  administers  a  grant-in- 
aid  program,  the  Motor  Carrier  Safety 
Assistance  Program  (MCSAP),  as  an 
incentive  for  State  enforcement  of  motor 
carrier  safety  regulations.  The  MCSAP 
was  first  authorized  in  the  Surface 
Transportation  Assistance  Act  of  1982 
(STAA)(Pub.  L.  97-424,  96  Stat.  2079, 
2154),  reauthorized  in  the  Commercial 
Motor  Vehicle  Safety  Act  of  1986  (Pub. 
L.  99-570.  100  Stat.  3207,  3207-186).  in 
the  Intermodal  Surface  Transportation 
Efficiency  Act  of  1991  (ISTEA)  (49 
U.S.C.  31101-31104,  as  amended),  and 
again  in  the  Transportation  Equity  Act 
for  the  21st  Century  (TEA-21)  (Pub.  L. 
105-178, 112  Stat.  107).  The  original 
authorization  contained  certain 
eligibility  requirements  for  financial 
assistance,  including  agreement  to  adopt 
and  enforce  safety  regulations 
compatible  with  the  FMCSRs  and 
HMRs.  The  regulatory  compatibility 
requirement  remains  today  and  ensures 
a  permanent  and  consistent  enforcement 
and  safety  presence  throughout  the 
nation.  This  interim  final  rule  will  make 
enforcement  of  the  registration 
requirements  a  condition  for  continued 
eligibility  for  MCSAP  funds. 

Section  207  of  the  MCSIA  amended 
49  U.S.C.  31102(b)(1)  by  inserting  new 
subparagraph  (R),  adding  as  a 
requirement  of  MCSAP  participation, 
the  "cooperation"  of  the  States  in  the 
enforcement  of  registration 
requirements  under  49  U.S.C.  13902  and 
the  financial  responsibility 
requirements  of  the  Department. 
Subsequently,  on  March  21,  2000,  the 
FMCSA  revised  the  regulations  for 
MCSAP  participation  (65  FR  15102). 
Those  regulations  required  the  States  to 
enforce  the  registration  and  financial 
responsibility  requirements. 

All  States  are  required,  as  a  condition 
of  receiving  MCSAJP  funding  (49  CFR 
350.201),  to  adopt  the  FMCSRs 
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contained  in  49  CFR  parts  390-397,  as 
applicable.  Adoption  of  the  changes  to 
49  ere  350.201{t),  added  the 
registration  and  insurance  requirements 
found  in  49  CFR  parts  365  and  387.  In 
a  June  2001  policy  statement,  FMCSA 
guidance  to  the  States  interpreted  the 
term  "cooperation,"  as  used  in  section 
207  of  MCSIA,  to  merely  require  State 
enforcement  to  the  extent  each  State's 
legislature  authorized  enforcement  of 
the  Federal  registration  and  insurance 
requirements.  The  States  could  confirm 
their  cooperation  by  certifying  (in  their 
MCSAP  commercial  vehicle  safety  plan) 
the  following:  "(t)he  State  of  XXX  will 
cooperate  with  the  FMCSA,  to  the 
extent  permissible  by  State  law,  in  the 
enforcement  of  Federal  requirements 
pertaining  to  registration  and  financial 
responsibility."  In  order  to  restrict 
commercial  highway  transportation  to 
those  entities  having  the  appropriate 
operating  authority  and  possessing 
adequate  insurance,  we  are  now 
broadening  our  interpretation  of  the 
term  "cooperation"  found  in  section  207 
of  the  MCSIA  to  specifically  include 
placing  out  of  service  any  vehicles 
discovered  operating  wiUiout  13902 
registration  or  operating  beyond  the 
scope  of  their  registration.  As  to  the 
financial  responsibility  requirements  in 
49  CFR  350.201(t),  the  States  must  now 
take  enforcement  by  assessing 
appropriate  State  penalties.  We  believe 
this  expansion  of  oiu  Jime  2001  policy 
statement  is  necessary  in  light  of  the 
heightened  security  envirortment  in 
which  we  all  live.  Our  previous  policy 
statement  coidd  allow  unregistered  or 
improperly  registered  vehicles  to  travel 
our  nation's  highways  unchecked. 
Given  FMCSA's  mission  of  ensuring 
safe  transportation,  it  is  incimibent 
upon  the  agency  to  close  this  potential 
loophole. 

fhe  FMCSA  has  also  included  49  CFR 
part  365  (Rules  Governing  Applications 
for  Operating  Authority)  to  49  CFR 
350.201(t)  as  a  condition  of  MCSAP 
funding.  States  are  expected  to  notify 
the  FMCSA  when  they  have  information 
on  the  fitness  of  an  applicant  for 
authority. 

Regulatory  Change 

We  believe  that  the  registration 
requirements  in  this  IFR  are  important 
to  ensure  that  carriers  are  apprised  of 
and  compliant  with  applicable  motor 
carrier  safety  standards. 

We  are  adding  new  §  392.9a  to  require 
that  a  motor  vehicle  providing 
transportation  requiring  registration 
under  49  U.S.C.  13902  may  not  be 
operated  unless  the  carrier  has  Complied 
with  registration  requirements.  Nor  may 
a  driver  operate  a  motor  vehicle 


providing  transportation  that  requires 
section  13902  registration  beyond  the 
scope  of  that  registration.  For  example, 
a  motor  carrier  must  register  with  the 
FMCSA  to  transport  property  in 
interstate  commerce  for  hire.  If  Carrier 
A  fails  to  register  pursuant  to  section 
13902,  but  is  later  discovered  hauling 
appliances  in  a  commercial  motor 
vehicle  for  a  department  store  from  one 
State  to  another,  under  §  392.9a(b) 
Carrier  A's  CMV  would  be  placed  out  of 
service  and  Carrier  A  may  be  subject  to 
additional  penalties.  In  another 
scenario,  Carrier  B  registers  to  transport 
property  for  hire,  but  is  later  discovered 
operating  a  commuter  bus  service  for  a 
municipality  using  49-passenger  buses, 
the  bus  would  be  subject  to  an  out-of- 
service  order  and  the  carrier  may  be 
subject  to  penalties. 

In  the  second  scenario  in  the 
preceding  paragraph,  Carrier  B  applied 
for  and  obtained  authority  to  transport 
property  for-hire.  Carrier  B  met  the 
registration  requirements  and  his/her 
drivers  are  qualified  to  operate  a  truck, 
but  Carrier  B's  drivers  may  know 
nothing  at  all  about  passenger 
transportation  safety  and  are  not 
qualified  to  transport  passengers. 
Because  Carrier  B  is  registered  with 
FMCSA,  the  chances  of  detecting  Carrier 
B's  illegal  operations  are  much  greater. 

But  in  scenario  one  where  Carrier  A 
decides  to  go  into  business  hauling 
furniture  for  a  department  store  but  fails 
to  register  with  FMCSA,  the  agency 
would  not  even  be  aware  of  its  existence 
unless  one  of  the  carrier's  vehicles  were 
stopped  for  roadside  inspection. 
Because  the  carrier  is  not  registered 
with  the  agency  at  all,  that  carrier  would 
not  be  targeted  for  a  compliance  review. 
Roadside  inspections  would  be  the  only 
means  of  detecting  errant  Carrier  A. 

Any  vehicles  found  to  be  operating  in 
violation  of  §  392.9a  would  be  placed 
out-of-service,  immediately  prohibiting 
the  driver  from  further  operation. 
Furthermore,  the  motor  carrier  may  be 
subject  to  further  penalties  imder  49 
U.S.C.  14901.  The  motor  carrier  woidd 
be  entitled  to  a  hearing  to  review  the 
out-of-service  order  pursuant  to  5  U.S.C. 
554  within  10  days  of  the  issuance  of 
the  order. 

This  rulemaking  will  become  effective 
thirty  days  Jifter  publication  because  of 
the  need  to  close  a  potential  loophole 
that  may  be  used  to  circumvent 
FMCSA's  safety  regulations.  Given  the 
heightened  security  environment,  the 
time  needed  to  complete  notice  and 
comment  procedures  prior  to  issuing  an 
enforceable  standard  lengthens  the  time 
that  individuals  could  exploit  this 
loophole.  FMCSA  has  asked  for 
comment  with  publication  of  the  rule, 


and  will  consider  all  comments  received 
shortly  thereafter.  If  changes  to  the  rule 
are  necessary  to  address  this  issue  more 
effectively,  or  in  a  less  burdensome  but 
equally  effective  manner,  FMCSA  will, 
not  hesitate  to  make  such  changes.  The 
Administrator  for  FMCSA  believes  that 
the  circumstances  described  herein 
warrant  quick  action,  and  finds  that 
notice  and  public  comment  under  5 
U.S.C.  553(b)  are  impraciticable  and 
contrary  to  the  public  interest. 

Rulemaking  Analyses  and  Notices 

Executive  Order  12866  (Regulatory 
Planning  and  Review)  and  DOT 
Regulatory  Policies  and  Procedures 

The  FMCSA  has  determined  that  this 
action  is  a  significant  regulatory  action 
within  the  meaning  of  Executive  Order 
12866.  Accordingly,  the  Office  of 
Management  and  Budget  reviewed  this 
regulatory  action.  In  addition,  this 
action  is  significant  within  the  meaning 
of  Department  of  Transportation 
regulatory  policies  and  procedures  (44 
FR  11034,  February  26,  1979).  It  is 
anticipated  that  the  economic  impact  of 
the  revisions  in  this  rulemaking  will  be 
minimal. 

Economic  Analysis 

This  rulemaking  has  been  reviewed 
by  the  Office  of  Management  and 
Budget.  It  is  significant  within  the 
meaning  of  the  Executive  Order  and 
DOT'S  policies  and  procediu'es.  Because 
of  the  potential  seciirity  threat  and  the 
need  to  act  quickly,  no  regulatory 
analysis  or  evaluation  accompanies  this 
rule.  This  rule  may,  however,  impose 
some  costs.  FMCSA  will  assess  the  costs 
and  benefits  of  the  rule  as  soon  as 
possible  and  will  include  the  analysis  in 
the  docket  of  this  matter. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
(Pub.  L. 96-354,  5  U.S.C.  601-612).  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  and  Fairness 
Act  (Pub.  L.  104-121),  requires  Federal 
agencies  to  analyze  the  impact  of 
rulemakings  on  small  entities,  unless 
the  Agency  certifies  that  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Therefore,  FMCSA  certifies  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

The  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4;  2  U.S.C.  1532) 
requires  each  agency  to  assess  the 
effects  of  its  regulatory  actions  on  State, 
local,  and  tribal  governments  and  the 
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private  sector.  Any  agency  promulgating 
a  final  rule  likely  to  result  in  a  Federal 
mandate  requiring  expenditines  by  a 
State,  local,  or  tribal  government  or  by 
the  private  sector  of  $100  million  or 
more  in  any  one  year  must  prepare  a 
written  statement  incorporating  various 
assessments,  estimates,  and  descriptions 
that  are  delineated  in  the  Act.  FMCSA 
has  determined  that  the  changes 
proposed  in  this  rulemaking  would  not 
have  an  impact  of  $100  million  or  more 
in  any  one  year. 

Executive  Order  13045  (Protection  of 
Children) 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (April  23, 1997, 
62  FR  19885),  requires  that  agencies 
issuing  "economically  significant"  rules 
that  also  concern  an  environmental 
health  or  safety  risk  that  an  agency  has 
reason  to  believe  may 
disproportionately  ai^ect  children  must 
include  an  evaluation  of  the 
envirorunental  health  and  safety  effects 
of  the  regulation  on  children.  Section  5 
of  Executive  Order  13045  directs  an 
agency  to  submit  for  a  "covered 
regidatory  action"  an  evaluation  of  its 
environmental  health  or  safety  effects 
on  children.  The  agency  has  determined 
that  this  rule  is  not  a  "covered 
regulatory  action"  as  defined  imder 
Executive  Order  13045. 

This  rule  is  not  economically 
significant  under  Executive  Order  12866 
because  the  FMCSA  has  determined  that 
the  changes  in  this  rulemaking  would 
not  have  an  impact  of  $100  million  or 
more  in  any  one  year.  This  rule  also 
does  not  concern  an  environmental 
health  risk  or  safety  risk  that  would 
disproportionately  affect  children. 

Executive  Order  12630  (Taking  of 
Private  Property) 

.  This  rule  would  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Executive  Order  13132  (Federalism 
Assessment) 

This  action  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132,  dated  August  4, 1999  (64  FR 
43255,  August  10, 1999).  FMCSA  has 
determined  that  this  action  would  not 
have  significant  Federalism 
implications  or  limit  the  policymaking 
discretion  of  the  States. 


Executive  Order  12372 
(Intergovernmental  Review) 

Catalog  of  Federal  Domestic 
Assistance  Program  Niunber  20.217, 
Motor  Carrier  Safety.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental 
consultation  on  Federal  programs  and 
activities  do  not  apply  to  this  program. 

Paperwork  Reduction  Act 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA)  [44  U.S.C.  3501-3520], 
Federal  agencies  must  determine 
whether  requirements  contained  in 
rulemakings  are  subject  to  information 
collection  provisions  of  the  PRA  and,  if 
they  are,  obtain  approval  from  the  Office 
of  Management  and  Budget  for  each 
collection  of  information  they  conduct, 
sponsor  or  require  through  regulations. 
FMCSA  has  determined  that  this 
regulation  does  not  constitute  an 
information  collection  within  the  scope 
or  meaning  of  the  PRA. 

National  Environmental  Policy  Act 

The  Federal  Motor  Carrier  Safety 
Administration  (FMCSA)  is  a  new 
administration  within  the  Department  of 
Transportation  (DOT).  The  FMCSA 
analyzed  this  rule  under  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.)  (NEPA).  the  Council 
on  Environmental  Quality  Regulations 
Implementing  NEPA  (40  CFR  1500- 
1508),  and  DOT  Order  5610.1C. 
Procediues  for  Considering 
Environmental  Impacts.  This  rule  would 
be  categorically  excluded  from  further 
analysis  and  documentation  in  an 
environmental  assessment  or 
environmental  impact  statement  under 
paragraph  4.c.(3)  of  DOT's  Order  as  a 
project  amendment  that  does  not 
significantly  alter  the  environmental 
impact  of  the  action.  This  rule  would 
merely  amend  the  Federal  registration 
program  to  allow  States  and  State  law 
enforcement  personnel  to  enforce  the 
Federal  registration  requirements  (49 
U.S.C.  13902)  by  placing  motor  carriers 
out-of-service  along  our  nation's 
highways  for  operating  beyond  the 
scope  of  their  registration  authority. 

List  of  Subjects 

49  CFR  Part  350 

Grant  programs — transportation, 
Highway  safety.  Motor  carriers. 

49  CFR  Part  392 

Highway  safety,  motor  carriers. 

For  the  reasons  stated  in  the 
preamble,  the  FMCSA  amends  title  49, 
Code  of  Federal  Regulations,  Chapter  III, 
as  follows: 


PART  350— COMMERCIAL  MOTOR 
CARRIER  SAFETY  ASSISTANCE 
PROGRAM  [AMENDED] 

1.  Revise  the  authority  citation  for 
part  350  to  read  as  follows: 

Authority:  49  U.S.C.  1.3902.  31100- :m04. 
31108.  31136.31140-31141.  31161.  31310- 
31311,  31502:  and  49  CFR  1.73. 

2.  Amend  §  350.201  to  revise 
paragraph  (t)  to  read  as  follows:     , 

§  350.201    What  conditions  must  a  State 
meet  to  qualify  for  Basic  Program  Funds? 

*   *   * 

(t)(l)  Enforce  registration 
requirements  under  49  U.S.C.  13902, 
and  49  CFR  parts  356  and  365,  and  49 
CFR  392.9a  by  placing  out-of-service  the 
vehicle  discovered  to  be  operating 
without  registration  or  beyond  the  scope 
of  its  registration. 

(2)  Enforce  financial  responsibility 
requirements  under  49  U.S.C.  13906. 
31138,  31139,  and  49  CFR  part  387. 


PART  392— DRIVING  OF  COMMEROAL 
MOTOR  VEHICLES  [AMENDED] 

3.  Revise  the  authority  citation  for 
part  392  to  read  as  follows: 

Authority:  49  U.S.C.  13902,  31136.  31502; 
and  49  CFR  1.73. 

4.  Add  a  new  §  392.9a  to  read  as 
follows: 

§  392.9a    Operating  authority. 

(a)  Registration  required.  A  motor 
vehicle  providing  transportation 
requiring  registration  under  49  U.S.C. 

1 3902  may  not  be  operated  without  the 
required  registration  or  operated  beyond 
the  scope  of  its  registration. 

(b)  Penalties.  Every  motor  vehicle 
providing  transportation  requiring 
registration  under  49  U.S.C.  13902  shall 
be  ordered  out-of-service  if  determined 
to  be  operating  without  registration  or 
beyond  the  scope  of  its  registration.  In 
addition,  the  motor  carrier  may  be 
subject  to  penalties  in  accordance  with 
49  U.S.C.  14901. 

(c)  Administrative  Review.  Upon  the 
issuance  of  the  out-of-service  order 
imder  paragraph  (b)  of  this  section,  the 
driver  shall  comply  immediately  with 
such  order.  Opportimity  for  review  shall 
be  provided  in  accordance  with  section 
554  of  title  5,  United  States  Code  not 
later  than  10  days  after  issuance  of  such 
order. 

Issued  on:  August  22,  2002. 
Joseph  M.  Clapp, 
Administrator 

|FR  Doc.  02-21917  Filed  8-27-02:  8:45  am) 
BILUNG  COOE  4910-EX-P 
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DEPARTMEm-  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Parts  1 1 35  and  11 37 

[STB  Ex  Parte  No.  637] 

Removal  and  Revision  of  Regulations 

AGENCY:  Surface  Transportation  Board, 

Transportation. 

action:  Final  rules. 


SUMMARY:  The  Surface  Transportation 
Board  (Board)  is  revising  its  regulations 
concerning  rail  cost  recovery  procedures 
to  reflect  changes  made  by  the  ICC 
Termination  Act  of  1995.  (ICCTA).  The 
Board  is  also  removing  the  regulations 
concerning  expeditious  procedures  for 
publication  of  separate  rates  for  distinct 
services,  because  the  statutory  basis  for 
these  regulations  was  eliminated  by  the 
ICCTA. 

EFFECTIVE  DATE:  These  rules  are  effective 
September  27,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Sado,  (202)  565-1661.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.] 
SUPPLEMENTARY  INFORMATION:  Section 
203  of  the  Staggers  Rail  Act  of  1980, 
codified  at  former  49  U.S.C.  10707a 
(1995),  required  the  Interstate 
Commerce  Commission  (ICC)  to  publish 
a  rail  cost  adjustment  factor  (RCAF)  on 
at  least  a  quarterly  basis.  The  RCAF  is 
an  index  intended  to  reflect  the  impact 
of  inflation.  Former  section  10707a 
established  a  mechanism  by  which  rail 
rates  could  be  changed  quickly  to  reflect 
changes  in  rail  costs  based  on  the  RCAF 
while  largely  being  insulated  from 
shipper  protest.'  The  ICC  issued 
regulations,  currently  found  at  49  CFR 
part  1135,  implementing  the  statute. 
Under  the  ICC  Termination  Act  of 
1995,  Pub.  L.  No.  104-88.  109  Stat.  803 
(1995)  (ICCTA),  former  section  10707a 
has  been  removed,  although  under  new 
49  U.S.C.  10708.  the  Board  must  still 
publish  an  RCAF  at  least  quarterly.  The 
ICCTA  eliminated,  however,  the 
provisions  of  former  section  10707a  that 
allowed  carriers  to  take  increases  based 
on  the  RCAF  with  limited  rights  of 
shipper  challenge.  Accordingly,  we  are 
revising  the  regulations  in  part  1135  to 
remove  references  to  rate  increases 
based  on  the  RCAF. 


'  In  general,  under  former  section  10707a(b).  tariff 
rates  that  did  not  exceed  a  current  quarter's 
maximum  RCAF  rate  level  could  not  be  found  to 
be  unreasonable.  The  statute  also  provided  a  zone 
of  rate  freedom  (ZORF)  that  allowed  carriers  to  take 
increases  above  the  RCAF  index.  The  ICC  could  not 
investigate  or  suspend  ZORF  increases,  but 
shippers  were  allowed  to  file  complaints 
challenging  these  increases. 


We  are  also  removing  section  1137.2, 
concerning  expeditious  procediues  for 
publishing  separate  rates  for  distinct 
services.  These  rules  were  based  on 
former  section  15(18)  of  the  Interstate 
Commerce  Act,  enacted  in  the  Railroad 
Revitalization  and  Regulatory  Reform 
Act  of  1976  (4R  Act)  and  subsequently 
recodified  at  49  U.S.C.  10728.  Section 
10728  was  repealed  by  the  ICCTA.  At 
this  time,  we  are  not  revising  the 
regulations  at  49  CFR  1137.1  involving 
divisions  of  revenues.  This  section  was 
also  issued  in  response  to  the  enactment 
of  the  4R  Act.  We  will  examine  this 
regulation  in  a  separate  proceeding. 

Because  these  changes  remove  and 
revise  obsolete  regulations  based  on 
statutory  provisions  that  have  been 
eliminated,  we  find  good  cause  to 
dispense  with  notice  and  comment.  See 
5  U.S.C.  553(b){B). 

Copies  of  the  decision  may  be 
purchased  from  Da-2-Da  L^al  Copy 
Service  by  calling  202-293-7776 
(assistance  for  the  hearing  impaired  is 
available  through  Federal  Information 
Relay  Service  (FIRS)  at  l-600-«77- 
8339)  or  visiting  Suite  405,  1925  K 
Street,  NW.,  Washington,  DC  20006. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

List  of  Subjects 

49  CFR  1135 

Administrative  practice  and 
procedure.  Railroads,  Reporting  and 
recordkeeping  requirements. 

49  CFR  Part  1137 

Administrative  practice  and 
procedure,  Railroads. 

Decided:  August  21,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vemon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  part  1135  and  1137,  of  title 
49.  chapter  X,  of  the  Code  of  Federal 
Regulations  are  amended  as  follows: 

PART  1135— RAIL  COST 
ADJUSTMENT  FACTOR 

1.  The  authority  citation  for  part  1135 
continues  toxead  as  follows: 

Authority:  5  U.S.C.  553  and  49  U.S.C.  721 
and  10708. 

§1135.1     [Revised] 

2.  Revise  §  1135.1  to  read  as  follows: 

§  1 1 35.1    Quarterly  adjustment. 

To  enable  the  Board  to  publish, the 
rail  cost  adjustment  factor  (RCAF)  as 


required  by  49  U.S.C.  10708,  the 
Association  of  American  Railroads 
(AAR)  shall  calculate  and  file  with  the 
Board  by  the  fifth  day  of  December. 
March,  June  and  September  of  each  year 
its  forecast  for  the  next  calendar  quarter 
of  the  all-inclusive  index  of  railroad 
costs  and  calculate  and  file  the  RCAF 
unadjusted  for  changes  in  railroad 
productivity  as  prescribed  in  Railroad 
Cost  Recovery  Procedures,  1 1.C.C.2d 
207  (1984),  and  any  subsequent 
amendments  thereto.  In  addition,  the 
AAR  shall  calculate  the  productivity- 
adjusted  RCAF  as  prescribed  in  Railroad 
Cost  Recovery  Procedures,  5  I.C.C.2d 
434  (1989),  and  any  subsequent 
amendments  thereto.  The  AAR  shall 
submit  workpapers  detailing  its 
calculations.  The  Board  will  review  and 
verify  the  AAR  submissions  and  make 
its  RCAF  publication  by  the  twentieth 
day  of  December,  March,  June  and 
September  of  each  year. 

3.  The  authority  citation  for  Part  1137 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721, 10705. 

§1137.2    [Removed] 

4.  §1137.2  is  removed. 

[FR  Doc.  02-21767  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atomospheric 
Administration 

50  CFR  Parts  600  and  660 

[Docket  No.  011231309-2090-03;  l-D. 
062702C] 

Magnuson-Stevens  Act  Provisions; 
Fisheries  off  ttie  West  Coast  States 
and  in  the  Western  Pacific;  Pacific 
Coast  Groundfish  Fishery;  Groundfish 
Fishery  Management  Measures; 
Correction 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Correction  to  trip  limit 

adjustments  in  the  Pacific  Coast 

groundfish  fishery. 

summary:  This  document  contains 
corrections  to  the  trip  limit  adjustments 
published  on  July  5,  2002,  for  the 
Pacific  Coast  groundfish  fishery,  and  to 
the  limited  entry  trawl  trip  limit  table 
for  Pacific  Ocean  perch,  widow 
rockfish,  yellowtail  rockfish,  and 
whiting. 

DATES:  Effective  0001  hours  local  time 
August  28.  2002.  through  the  effective 
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date  of  the  2003  specifications  and 
management  measures,  unless  modified, 
superceded,  or  rescinded  through  a 
publication  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  COflTACT: 
Jamie  Goen  (NMFS,  Northwest  Region), 
206-526-6140. 
SUPPLEMENTARY  INFORMATION: 

The  specifications  and  management 
measures  for  the  current  fishing  year 
(January  1 — December  31,  2002)  were 
initially  published  in  the  Fedieral 
Register  as  an  emergency  rule  for 
January  1  -  February  28,  2002  (67  FR 
1540,  January  11,  2002),  as  a  proposed 
rule  for  all  of  2002  (67  FR  1555,  January 
11,  2002),  and  as  a  final  rule  effective 
March  1,  2002  (67  FR  10490,  March  7, 
2002).  The  final  rule  was  subsequently 
amended  at  67  FR  15338,  April  1,  2002; 
at  67  FR  18117,  April  15,  2002;  at  67  FR 
30604,  May  7,  2002;  at  67  FR  40870, 
June  14,  2002;  at  67  FR  44778,  July  5, 
2002;  at  67  FR  48571,  July  25,  2002;  and 
at  67  FR  50835,  August  6,  2002. 

Trip  limit  adjustments  published  on 
July  5,  2002,  contained  technical  errors 


and  errors  in  the  limited  entry  trawl  trip 
limit  table  that  require  correction.  The 
limited  entry  trawl  trip  limit  table  is 
corrected  to  close  Pacific  Ocean  perch 
north  of  40°10'  N.  latitude  (lat.)  on 
September  1,  2002,  as  scheduled  for  all 
trawl  fisheries  north  of  40°10'  N.  lat. 
The  whiting  footnote  for  the  "per  trip" 
limit  inside  100  fathoms  in  the  Eureka 
area  is  also  corrected  to  reflect  the  trawl 
closure  north  of  40°10'  N.  lat.  on 
September  1,  2002.  At  its  June  17-21, 
2002,  meeting,  the  Pacific  Fishery 
Management  Council  decided  to  close 
trawl  fisheries  north  of  40°10'  N.  lat.  to 
protect  several  overfished  species, 
including  darkblotched  rockfish.  In 
addition,  mid-water  trawl  limits  for 
widow  rockfish  and  yellowtail  rockfish 
north  of  40°10'  N.  lat.  are  corrected  to 
close  on  September  1,  2002.  (Widow 
and  yellowtail  rockfish  commonly  co- 
occur  with  Pacific  whiting).  As  a  result, 
the  mid-water  trawl  trip  limits  for 
widow  and  yellovrtail  rockfish  were  put 
in  place  to  accommodate  interception  of 
these  species  by  vessels  fishing  for 


whiting  during  the  whiting  primar\' 
season.  Therefore,  the  widow  and 
yellowtail  rockfish  mid-water  trawl 
fisheries  were  essentially  closed  when 
the  whiting  primary  season  ended  on 
July  17.  2002  (67  FR  47470,  July  19. 
2002).  This  document  corrects  the  errors 
and  re-publishes  the  limited  entry  trawl 
trip  limit  table. 

Corrections 

In  the  rule  FR  Doc.  02-16811,  in  the 
issue  of  Friday,  July  5,  2002  (67  FR 
444778)  make  the  following  corrections: 

1.  On  page  44781.  in  column  2.  under 
NMFS  Actions,  the  amendatory 
paragraph  No.  1.  is  corrected  to  read  as 
follows: 

"1.  On  page  10511.  in  column  1,  in 
section  IV.  under  A.  General  Definitions 
and  Provisions,  paragraph  6(d)  is 
revised  to  read  as  follows:" 

2.  On  pages  44782—44783,  Table  3  is 
corrected  to  read  as  follows: 
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TiM*  3.  Trip  Ltontta"  and  GMr  Raqulremantt"  for  Llmltod  Entiy  Trawl  GMr 

Od»«  Uffllt*  and  Raqulramanta  Apply  -  R—a  S«cilon»  IV.  A.  and  B.  NMF8  Actions  bafora  using  this  tabla 


JAN-l-bU 


MAR-AW     I 


nor 


JUL-AUU 


■-'^"'■— ■-•^'^"^*« 


-NOTE  FOR  NORTH  OF  40°10'  N  LAT   AS  OF  JULY  1 ,  2002,  AU  TRAWUNG  WITH  UWGE  FOOTROPE  GEAR  IS  PROHIBITED*. 

-NOTE  FOR  SOUTH  OF  40«10'  N  LAT    AS  OF  JULY  1 ,  2002.  ALL  TRAWLING  FOR  GROUNDFISH  IS  CLOSED  EXCEPT  FOR  DTS 

COMPLEX,  SLOPE  ROCKFISH  SPECIES.  AND  SPECIFIED  FLATFISH  AND  GRENADIER  TAKEN  INCIDENTAaY  IN  THOSE  fISHERIES. 

^BSSmSpMScBBI^  . 

I.SOOIb/Zinonlht  | 


40*10' -  36*  N.lal 
Souttiar36*N.  Ia( 


2  North 

3  SouttT 

4  ' 

S' 

6  Splltnos*  -  South 

7 

8 

9  PacHIc  ocaan  parch  •  North" 


40'1Cr-36*N.  lat 


Southar36'N.  lat 


10  ChHIpappar  -  South" 

mid-watarlrawt 
small  (ootropa  trawT 


large  fbotrope  tranvl 
my  compiax  ■ 


■  North 


SableAsh 


16  Longspine  thomyhead 

17  Shortspine  thomytwad 


18  Dover  iota 

19  DTS  complex  -  South 

20  SaMefish''  "        ''_^ 

21  '"  Tbngspine  thomytiead 

22  Shoftspine  thomytiead 

23  "  Dover  soie 


24  Platfbh-NorSr 


25       All  other  flatfish  ' 


26     Petralesoie' 


27     Rex  sole 


2B     AmMrtooth  flounder 


29  Flatfish  •  South 


30 


Al  other  flatfish' 


CLOSED" 


50.0001b/ 2  months 


5,000  lb/  2  months 


50,000  ■>/  2  months 


1,800  lb/ 2  months 
15.000  lb/ 2  months 


25jbO0  lb/  2  months 


S.OU  ttv  i  months 


25,000  6/ 2  months 


2,000  lb/  month 


4,U0  lb/ month 


4.U0U)/2months 


1, 8001b/ 2  months 
15.0001b/ 2  months 


CLOSED" 


25,000  B>/  2  months 
7.500  lb/ 2  mon9 


s  -  -      I         4,000lb/2monlhT   ~ 
500  lb/  trip,  not  to  exMed  smal)  fbotrope  cumulative  2-month  limlls 
at  any  time  during  the  year     


CLOSED" 


6,000  lb/  2  months 


10.000  to/ 2  months 


2,600  lb/  2  months 


^OOTOIBT 
2  months 


28,000  K>/ 

2  months 


3,500  lb/  2  months 


6,000  lb/  2  months 


2,000  lb/  2  months 


3,000  lb/  2  months 


1,500  lb/ 2  months 


1.5001b/ 2  months 


14,000  lb/  2  months 


CLOSED" 


4,500  lb/ 2  months 


ID.OOOIb/Zmorffis' 
2.600  lb/ 2  months" 


22.000  b/ 2  monthir 


LARGE  FOOTROPE.  1,000  Mrip, 

not  to  exceed  small  footrope 

cumulative  nmrrthly  limits,  includes 

arnwvtoolh  flounder. 


SMALL  FOOTROPE: 
15.000  lb/  month  I  35,000  lb/  nnonth 


Not  limited,  large  fbctrope  alknwd 


LARGE  FOOTROPE:  included  in  'all 
other  flatfish- limit 

SMALL  FOOTT^OPE: 


30.000  !>/ trip 


LARGE  FOOTROPE:  1.000 

lb/trip,  not  to  exceed  smaH 

footrope  cumulative  monthly 

Rmis.  Retention  of  petrale 

and  rax  sole  protiibited  if 

large  footrope  gear  is 


— SMALL  FOOTROPE: 

30,000  fbl  month,  no  mora 

than  10,000  of  which  may  be 

petralesoie 


SMALL  FOOTROPE 

REQUIRED:  40,000 

tol  month,  no  more 

than  15.000  of 

which  may  be 

petralesoie 


SMAU  FOOTROPE  REQUIRED:  7.500  lb/  trip,  no 
more  than  30,000  !>/ month:  large  footrope 


CLOSED" 


CLOSED" 


CLOSED" 


LARGE  FOOTROPE:  VOOO  Mrip, 

not  to  exceed  small  footrope 

cumulative  monthly  limits,  includes 

arrowtooth  flounder. 


37     Pelratesole 


32     Rex  sole 


I 


33      Arrowlooth  fkxjnder 


35  WhlUng" 


SMALL  FOOTROPE:  70.000  lb/ 

month,  no  more  than  40,000  lb  of 

which  may  be  species  other  than 

Pacific  sanddabs. 


Not  limited,  large  footrope  allowed 


LARGE  FOOTROPE:  Induded  in  'all 
other  flatfish'  limit. 


^SHACL  FOOTKOPh: 
30.000  lb/  trip 

id.MhIuv — 


LARGE  FOOTROPE:  1.000 

Mrip,  not  to  exceed  small 

footrope  cumulative  monthly 

Hmis.  Retention  of  petrale 

and  rax  aete  prohaxted  If 

large  footrope  gear  is 

onboard. 


SMALL  FOOTROPE:  70,000 

lb/ month,  no  more  than 

40.000 1>  of  which  may  be 

species  other  than  Padtic 

sanddabs.  Of  the  species 

other  man  Pacffic  sanddabs, 

no  more  ttwn  15.000  b  may 

be  petrale  sole. 


SMALL  FCX)TROPE 

REQUIRED:  7,500  b/ trip,  no 

more  than  30.000  b/ month: 

large  footrope  prohibited 


CLOSED" 

WHh  the  exception  of  1 ,000  lb/ trip  of  rex  sole, 

pelrata  sote,  English  sole,  and  atrowtooth 

flounder  combined  when  landed  with  DTS 

complex.  The  amount  of  per  trip  flatfish 

landings  must  not  exceed  the  amount  of  DTS 

landed.  Landings  can  be  made  wWi  smaa  or 

large  footrope  gear. 


Primary  Season 


CLOSED" 
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Table  3.  (CONTMUED)  Trip  Umtts"  and  GMr  Raquiraniwits''  for  Lhnitad  Entry  Trawl  Gear 

Other  UmNs  and  RMiiriranMnts  Apply  -  RMd  SM^tioiw  IV.  A.  and  B.  NMFS  Actloiw  before  using  IMS  tabla 

Une   SpedM/arouDS                                1       JAN-FEB       1       MAR-APR      1                MAY-JUN               |         JUL-AUG        |  SEP-OCT  |  NOV-DEC 

-NOTE  FOR  NORTH  OF  40'10"  N.  LAT:  AS  OF  JULY  1,  2002,  ALL  TRAWLING  WITH  LARGE  FOOTROPE  GEAR  IS  PROHIBITED*'. 

-NOTE  FOR  SOUTH  OF  40'10'  N.  LAT:  AS  OF  JULY  1 ,  2002,  ALL  TRAWLING  FOR  GROUNDFISH  IS  CLOSED  EXCEPT  FOR  DTS 

COMPLEX.  SLOPE  ROCKFISH  SPECIES.  AND  SPECIFIED  FLATFISH  AND  GRENADIER  TAKEN  INCIDENTALLY  IN  THOSE  FISHERIES 

37  Minor  shelf  rockfish 

1 

30      North 

300  lb/ month 

1 .000  liy  month,  no  more  ttian  300  lb  of  wt«ch  may 
be  yelioweye  rodcfish 

closed" 

39     South 

500  lb/ month 

1,000  lb/  month,  no  itkx«  ttwn 

300  lb  of  which  may  be 

yeHoweye  rocicfish 

CLOSED" 

40  Canary  rockfish                                                                                                                                                                                            1 

North 

200  lb/  2  months 

600  lb/  2months 

600  lb'  2  months 

closed" 

South 

CLOSED" 

Widow  rockfish 

41      North 

42      mid-water  trawl 

CLOSED" 

During  primary  whiting  season,  in  trips  of  at  least 

10,0(X)  lb  of  whiting:  oomt>ined  widow  and 

yeHowtail  limit  of  500  lb/  trip,  cumulative  widow  limit 

of  1.500  lb/ month 

aOSED" 

43     small  fbotrope  trawl 

1,000  lb/ month 

CLOSED" 

South 

i 

mid-water  trawl 

CLOSED" 

During  primary  whiting 

season,  in  trips  of  at  least 

10.000  b  of  whiting: 

comt>ined  widow  and 

yeliowtal  limit  of  500  b/ trip, 

cumulative  widow  Bmit  of 

1.500  lb/ month 

closed" 

small  fbotrope  traw^ 

1,000  lb/ month 

CLOSED" 

44  YaHowUH-Nortti" 

1 

45     mid-water  trawl 

CLOSED" 

During  primary  whiting  season,  in  trips  of  at  least 

10,000  b  of  vnhHino:  combined  widow  and 

yellowtail  limit  of  500  b/  trip,  cumulathw  yelowtaM 

limit  of  2,0001b/ month 

aOSED" 

46     small  footrope  Irawl 

In  landingswHhoutflatfish.  1.000  lb/ month.  As  flatfish  bycatch.  per  trip  HmK  is  the  sum  o( 

33%  (by  weight)  of  all  flatfish  except  atrowtooth  flounder,  pha  10%  (by  weight)  of 

ariovitoothflniinder.  Combined  writh  and  without  flatfish,  not  to  exceed  30.000  lb/ 2 

months. 

closed'' 

47  Bocaccte-Soutti*' 

600  lb/ 2  months               1          1.000lb/2morths         1                            CLOSED" 

48  CowGod 

aOSED" 

49  IMnornoanliororackllsh 

SO     North 

SOOWmonth                                                       1            CLOSED" 

5f     South 

300  lb/  month                                        1                            CLOSED" 

Unacod" 

North 

800  Ry  2  months 

1.000  IbT  2  months                        |            CLOSED"            1 

South 

1,000  IbT  2  months 

CLOSED^ 

52  OthwFiih'" 

Not  limited 

"-nr""!    CLOSED" 

1/ Trip  limits  wiiycoestMidauntessolheniiise  specified.  TtoVf  means  40*1(7  N  lat  lo  ihs  US-Canada  banter.  -South' means  40*ia  N  lat  to  the 

U.S.  Marioo  border.  40*1ff  N.lat  lsaboU20nmsoubarCapeMHidodnaCA 
2/ Gear  requlraments  and  proWbltlons  are  explained  aboxe  SeelVA(i4). 

3/ ^}lher*  flatfish  means  al  flalflsh  at  50  CFR  080  302  exoapl  those  in  this  Tabta  3  with  spoclas  specific  managarnar«  measures,  inchiding  t^ 
4/ The  whHing  "per  Mp*  Ihnit  m  tw  Eurelta  arse  inside  100  fin  is  10.000  MrIp  from  January  1  ■  August  31 .  2002 

From  Soplwibar  1  -  December  31 .  2002.  the  wtMng  fishery  is  dosed 
5/ Smal  fbobvpe  trawl  meens  a  bottom  bawl  net  wNh  a  footrope  no  larger  than  8  inches  (20  cm)  in  dametsr  In  arses  where  tiawl  gear  is  reslrided,  only  one  type 

of  trawl  gear  is  alawed  on  board  atony  one  time.  Seeabove. 
6/ Yalowlal  roddlah  in  the  south  end  bocaodo  and  chilipapper  roddlshes  in  the  north  are  Included  in  the  trip  limlls  lor  minor  shair  rod^ 

m  the  mnprtate  arse.  POP  In  the  south  and  splilnose  roddish  in  the  north  are  induded  In  the  Irip  limits  for  minor  slope  rockftsh  in  Ihe  appnjpnate  area 
7/  caosed  meens  that  it  is  prohbited  to  take  and  retain,  possess,  or  land  the  designated  species  in  the  lime  or  ares  mdcated  See  IV.A.(7) 
8/ The  minimun  size  KmM  for  mgcod  is  24  inches  (61  on)  total  length 
9/ The  minimum  size  requirsment  for  sablefish  is  22  inches  (56  cm)  idallengthand   No  more  than  500  lb  cf  undersized 

saUefish  may  be  landed  per  trip. 
10/  Other  fish  are  defined  at  SO  CFR  600.302,  as  those  gnsundfish  species  or  speaes  groups  tor  wTMh  there  is  no  inp  Nmit.  size  imit.  quota,  or  harveti  guKMine 
To  convert  pounds  to  kBograms,  dtvWe  by  2.204S2,  the  number  of  pounds  In  one  kUogrwi. 
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3.  On  page  44786,  in  column  1.  the 
paragraph  (designation  "(i)(a)"  is 
corrected  to  read  as  "(2){a)". 

4.  On  page  44786,  in  column  1.  the 
amendatory  paragraph  No.  6  is  corrected 
to  read  as  follows: 

"6.  On  page  10521,  in  column  3,  in 
Section  IV.,  under  D.  Recreational 
Fishery,  paragraph  (l)(a}(ii)  is  revised 
and  on  page  10522,  in  columns  1  and 
2,  under  D.  Recreational  Fishery', 
paragraph  (l)(a){iii)  is  revised  and 
paragraph  (l)(b){ii)  is  revised  to  read  as 
follows:" 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  22.  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  Xational  Marine  Fisheries  Senice. 
(FR  Doc.  02-218i:i  Filed  8-27-02;  8:4.5  am] 
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DEPARTMENT  OF  COMMERCE 
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Administration 

50  CFR  Part  679 
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Fisheries  of  the  Exclusive  Economic 
Zone  off  Alaska;  License  Limitation 
Program  for  the  Scallop  Fishery; 
Correction 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Final  rule;  correcting 

amendment. 

SUMMARY:  This  action  corrects  part  of 
the  definition  of  "eligible  applicant"  in 
a  final  rule  published  December  14. 
2000,  to  implement  the  License 
Limitation  Progiam  (LLP)  for  the 
Scallop  Fisher\'.  This  action  is  necessary 
to  correct  paragraph  (3)  of  the  definition 
"eligible  applicant"  because  it  is 
inconsistent  with  regulations  governing 
the  LLP  application  requirements  and 
the  original  intent  of  the  LLP. 
DATES:  Effective  August  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patsy  A.  Bearden.  907-586-7008.  or 
Patsy.Bearden@noaa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
action  corrects  paragraph  (3)  of  the 
definition  of  "eligible  applicant"  for  a 
crab  species  license.  This  paragraph  is 
designed  to  implement  part  of  the  LLP 
for  the  crab  fisheries  in  the  Bering  Sea 
and  Aleutian  Islands.  A  final  rule  to 
implement  the  initial  crab  LLP  was 
published  on  October  1. 1998  (63  FR 
52642).  As  published  in  this  rule, 
paragraph  (3)  incorrectly  included  the 
word  "and"  between  "1993"  and 
"1994"  in  the  "eligible  applicant" 
definition.  This  error  incorrectly  made 
the  conditions  for  a  certain  crab  species 
license  more  restrictive  than  intended 
by  the  North  Pacific  Fishery 
Management  Council  and  NMFS  and 
inconsistent  with  crab  species  license 
criteria  specified  at  §679.4(k)(5)(ii)(G). 
NMFS  corrected  this  error  on  September 
12,  2000  (65  FR  54971)  (LLP 
Correction). 

Subsequently,  NMFS  issued  a  final 
rule  on  December  14,  2000  (65  FR 
78110)  (Scallop  Final  Rule)  to 
implement  Amendment  4  to  the  Fishery 
Management  Plan  for  the  Scallop 
Fishery  off  Alaska,  which  created  an 
LLP  for  the  scallop  fishery.  The  scallop 
final  rule  added  clarifying  subheadings 
to  the  numbered  paragraphs  within  the 
definition  of  "eligible  applicant"  and  in 
the  process,  repeated  the  regulatory  text 
of  each  paragraph.  The  regulatory  text 
repeated  for  paragraph  (3),  however, 
was  the  original  incorrect  text  published 
on  October  1.  1998.  for  the  crab  LLP. 
This  mistake  likely  occurred  because, 
with  respect  to  paragraph  (3),  the 
scallop  final  rule  relied  on  the  text  of 
the  proposed  rule  for  the  scallop  LLP 
which  was  published  on  April  21,  2000 
(65  FR  21385).  before  the  text  was 
corrected  nearly  five  months  later  on 
September  12.  2000.  Therefore,  this 
action  re-corrects  paragraph  (3)  to  read 
as  originally  intended  and  corrected  to 
read  on  September  12,  2000. 

Classification 

The  Assistant  Administrator  for 
Fisheries.  NOAA,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  under  authority  set  forth  in  5 
U.S.C.  553(b)(B).  The  rationale  for  this 
finding  is  that  prior  notice  and  comment 
are  unnecessary  under  the 
Administrative  Procedure  Act  because 
the  correction  of  this  paragraph  will 


have  no  substantive  effect  on  the 
regulated  public.  Prior  notice  and 
comment  would  be  contrary  to  the 
public  interest  because  it  would  prolong 
the  inaccurate  paragraph  that  currently 
exists  in  the  regulations  and  that  had 
been  previously  corrected  in  the 
September  12,  2000,  notice. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  19.  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries. 
National  Marine  Fisheries  Service. 

For  reasons  explained  in  the 
preamble,  50  CFR  part  679  is  corrected 
by  making  the  following  correcting 
amendment: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq.,  1801  et 
seq.:  3631  et  seq.:  Title  II  of  Division  C.  Pub. 
L.  105-277;  Sec  3027,  Pub.  L.  106-31;  113 
Stat.  57;  16  U.S.C.  1540(f):  and  Sec.  209.  Pub. 
L.  106-554. 

2.  In  §679.2.  paragraph  (3)  under  the 
definition  for  "eligible  applicant"  is 
revised  to  read  as  follows: 

§679.2    Definitions. 

***** 


Eligible  applicant*  *  * 
***** 

(3)  For  a  crab  species  license,  who 
was  an  individual  who  held  a  State  of 
Alaska  permit  for  the  Norton  Sound 
king  crab  summer  fishery  at  the  time  he 
or  she  made  at  least  one  harvest  of  red 
or  blue  king  crab  in  the  relevant  area 
during  the  period  specified  in 
§  679.4(k)(5)(ii)(G),  or  a  corporation  that 
owned  or  leased  a  vessel  on  June  17, 
1995,  that  made  at  least  one  harvest  of 
red  or  blue  king  crab  in  the  relevant  area 
during  the  period  in  §  679.4(k)(5)(ii)(G)", 
and  that  was  operated  by  an  individual 
who  was  an  employee  or  a  temporary 
contractor;  or 
***** 

[FR  Doc.  02-21808  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1465- 

RIN  0578-AA31 

Agricultural  Management  Assistance 
Program 

AGENCY:  Commodity  Credit  Corporation, 
USDA. 

ACTION:  Proposed  rule  with  request  for 
comments. 

summary:  The  Commodity  Credit 
Corporation  is  issuing  a  proposed  rule 
with  request  for  comments  for  the 
Agricultural  Management  Assistance 
(AMA)  Program.  Section  524(b)  of  the 
Federal  Crop  Insurance  Act,  as  amended 
by  Section  133  of  the  Agricultural  Risk 
Protection  Act  of  2000,  authorized  the 
AMA  Program.  This  proposed  rule  sets 
forth  the  procedures  for  how  producers 
would  apply  and  participate  in  the 
AMA  Program. 

DATES:  Comments  must  be  received  by 
September  27,  2002. 

ADDRESSES:  Send  comments  by  mail  to 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890  or  by  e-mail  to 
FarmBillRules@.usda.gov;  attention: 
Agricultural  Management  Assistance. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mark  W.  Berkland,  Director, 
Conservation  Operations  Division, 
NRCS,  P.O.  Box  2890,  Washington,  DC 
20013-2890,  telephone:  (202)  720-1845; 
fax:  (202)  720-4265;  e-mail: 
FarmBilIRules@usda.gov,  Attention: 
Agricidtural  Management  Assistance. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

Pursuant  to  Executive  Order  12866 
(58  FR  51735,  October  4, 1993),  the 
Office  of  Management  and  Budget 
determined  that  this  proposed  rule  is 
not  a  significant  regulatory  action. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Commodity  Credit  Corporation  (CCC)  is 
not  required  by  5  U.S.C.  533  or  by  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  with 
respect  to  the  subject  matter  of  this  rule. 

Environmental  Analysis 

A  draft  Environmental  Assessment 
(EA)  has  been  prepared  to  assist  in 
determining  whether  this  proposed  rule, 
if  implemented,  would  have  a 
significant  impact  on  the  quality  of  the 
human  environment  such  that  an 
Environmental  Impact  Statement  should 
be  prepared.  Based  on  the  results  of  the 
draft  EA,  NRCS  proposes  issuing  a 
finding  of  no  significant  impact  (FONSI) 
before  a  final  nde  is  published.  Copies 
of  the  draft  EA  and  FONSI  may  be 
obtained  from  Walley  Turner, 
Conservation  Operations  Division, 
Natuiral  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington.  DC  20013- 
2890  or  at  http://www.nrcs.usda.gov/ 
programs/Env  Assess/ AMA/ AMAMml. 
Provide  comments  on  the  draft  EA  and 
FONSI  to  FarmBillRules@usda.gov. 
Attention:  Agricultural  Management 
Assistance,  or  to  the  National 
Environmental  Coordinator,  Ecological 
Sciences  Division,  Natural  Resources 
Conservation  Service,  P.O.  Box  2890, 
Washington,  DC,  20013-2890. 

Civil  Rights  Impact  Analjrsis 

CCC  has  determined  through  a  Civil 
Rights  Impact  Analysis  that  the  issuance 
of  this  proposed  rule  will  not  have  a 
significant  effect  on  minorities.  Copies 
of  the  Civil  Rights  Impact  Analysis  and 
Finding  of  No  Significant  Impact  may  be 
obtained  from  Walley  Turner, 
Conservation  Operations  Division, 
Natural  Resources  Conservation  Service, 
P.O.  Box  2890,  Washington,  DC  20013- 
2890. 

Paperwork  Reduction  Act 

This  proposed  rule  sets  forth 
procedures  for  implementing  AMA. 
CCC  needs  certain  information  from 
potential  applicants  in  order  to  carry  out 
the  requirements  of  the  program.  CCC 
submitted  the  information  collection 
requirements  in  this  proposed  rule  to 
the  Office  of  Management  and  Budget 
(0MB)  for  approval  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  CCC  prepared  an 


Information  Collection  Request  (ICR) 
document.  The  public  may  obtain  a 
copy  of  this  request  from  Walley  Turner. 
Conservation  Operations  Division. 
Natural  Resources  Conservation  Service. 
P.O.  Box  2890.  Washington,  DC  20013- 
2890. 

NRCS  is  committed  to  compliance 
with  the  Government  Paperwork 
Elimination  Act  (GPEA)  and  the 
Freedom  to  E-File  Act.  which  require 
Government  agencies  in  general  and 
NRCS  in  particular  to  provide  the  public 
the  option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  for  participation  in 
the  program  proposed  under  this  rule 
are  not  yet  fully  implemented  for  the 
public  to  conduct  business  with  NRCS 
electronically.  However,  the  application 
form  will  be  available  electronically 
through  the  USDA  eForms  Web  site  at 
http://www.sc.egov.usda.gov  for 
downloading.  Applications  may  be 
submitted  at  the  local  USDA  service 
centers,  by  mail  or  by  FAX.  At  this  time, 
electronic  submission  is  not  available 
because  signatures  from  multiple 
produces  with  shares  in  agricultural 
operations  are  required.  Still,  full 
implementation  of  electronic 
submission  is  underway. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988.  The  provisions  of  this  proposed 
rule  are  not  retroactive.  Furthermore, 
the  provisions  of  this  proposed  rule 
preempt  State  and  local  laws  to  the 
extent  such  laws  are  inconsistent  with 
this  proposed  rule.  Before  an  action  may 
be  brought  in  a  Federal  court  of 
competent  jurisdiction,  the 
administrative  appeal  rights  afforded 
persons  at  7  CFR  parts  614,  780  and  1 1 
must  be  exhausted. 

Unfunded  Mandates  Reform  Act  of 
1995 

Pursuant  to  Title  II  of  the  Unfunded  " 
Mandates  Reform  Act  of  1995,  Public 
Law  104—4.  CCC  assessed  the  effects  of 
this  rulemaking  action  on  State,  local, 
and  Tribal  governments,  and  the  public. 
This  action  does  not  compel  the 
expenditure  of  $100  million  or  more  by 
any  State,  local,  or  Tribal  government, 
or  anyone  in  the  private  sector:  therefore 
a  statement  under  section  202  of  the 
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Unfunded  Mandates  Refonn  Act  of  1995 
is  not  required. 

Federal  Crop  Insurance  Refonn  and 
Department  of  Agriculture 
Reorganization  Act  of  1994 

Because  USDA  classified  this 
proposed  rule  as  "not  major"  under 
section  304  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994. 
Pub.  L.  104-354.  a  risk  assessment  is  not 
required. 

List  of  Subjects  in  7  CFR  Part  1465 

Conservation  contract.  Conservation 
plan,  Conservation  practices.  Soil  and 
water  conservation. 

Accordingly,  Title  7  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  by  adding  a  new  part  1465  to 
read  as  follows: 

PART  1465— AGRICULTURAL 
MANAGEMENT  ASSBTANCE 

Sutipart  A— General  Provisions 


1465.1 
1465.2 
1465.3 
1465.4 
1465.5 


Applicability. 

Administration. 

Definitions. 

Program  requirements. 

Conservation  practices. 


Subpart  B-— Contracts 

1465.20  Applications  for  participation  and 
selecting  applications  for  contracting. 

1465.21  Contract  requirements. 

1465.22  Conservation  practice  operation 
and  maintenance. 

1465.23  Cost-share  payments. 

1465.24  Contract  modification,  extension, 
and  transfer  of  land. 

1465.25  Contract  violations  and 
termination. 

Subpart  C— General  Administration 

1465.30  Appeals 

1465.31  Compliance  with  regulatory 
measures. 

1465.32  Access  to  operating  unit. 

1465.33  Performance  based  upon  advice  or 
action  of  CCC  representative. 

1465.34  Offsets  and  assignments. 

1465.35  Misrepresentation  and  scheme  or 
device. 

Authority:  7  U.S.C.  1524(b).  16  U.S.C. 
3801. 

Subpart  A— General  Provisions 

§1465.1    Applicability. 

Through  the  Agricultural 
Management  Assistance  (AMA) 
program,  the  Commodity  Credit 
Corporation  (CCC)  provides  financial 
assistance  funds  annually  to  producers 
in  15  statutorily  designated  States  to 
construct  or  improve  water  management 
structures  or  irrigation  structures;  to 
plant  trees  to  form  windbreaks  or  to 
improve  water  quality;  and  to  mitigate 
risk  through  production  diversification 


or  resource  conservation  practices, 
including  soil  erosion  control, 
integrated  pest  management,  or 
transition  to  organic  farming.  The  AMA 
Program  is  applicable  in  Connecticut, 
Delaware,  Maryland,  Massachusetts, 
Maine,  Nevada,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode 
Island,  Utah,  Vermont,  West  Virginia, 
and  Wyoming. 

§  1 465.2    Administration. 

(a)  Administration  and 
implementation  of  the  conservation 
provisions  of  AMA  Program  for  the  CCC 
is  assigned  to  the  Natural  Resources 
Conservation  Service  (NRCS).  The  Farm 
Service  Agency  (FSA)  is  responsible  for 
"person"  determinations  under 

§  1465.23(c)  and  making  cost-share 
payments. 

(b)  NRCS  shall: 

(1)  Provide  overall  management  and 
implementation  leadership  for  the  AMA 
Program; 

(2)  Establish  policies,  procediures, 
priorities,  and  guidance  for 
implementation; 

(3)  Establish  cost-share  payment 
limits; 

(4)  Determine  eligible  practices; 

(5)  Develop  and  approve  conservation 
plans  and  contracts  with  selected 
participants; 

(6)  Provide  technical  leadership  for 
implementation,  quality  assxu-ance,  and 
evaluation  of  performance;  and 

(7)  Make  funding  decisions  and 
determine  allocations  of  AMA  funds. 

(c)  FSA  shall: 

(1)  Determine  'person'  and  producer 
eligibility;  and 

(2)  Make  cost-share  payments  for 
practices  completed. 

§  1 465.3    Definitions. 

The  following  definitions  shall  apply 
to  this  part  and  all  documents  issued  in 
accordance  with  this  part,  unless 
specified  otherwise: 

Agricultural  land  means  cropland, 
hay  land,  pastiu-eland,  rangeland,  land 
used  for  subsistence  purposes,  and  other 
land,  such  as  forestland,  on  which  crops 
or  livestock  are  produced. 

Applicant  means  an  agricultiu'al 
producer  who  has  requested  in  writing 
to  participate  in  the  AMA  Program. 
Producers  who  are  members  of  a  joint 
operation  shall  be  considered  one 
applicant. 

Chief  means  the  Chief  of  NRCS,  or 
designee. 

Conservation  district  means  a  political 
subdivision  of  a  State,  Indian  tribe,  or 
territory,  organized  pursuant  to  the  State 
or  territoricJ  soil  conservation  district 
law,  or  tribal  law.  The  subdivision  may 
be  a  conservation  district,  soil 


conservation  district,  soil  and  water 
conservation  district,  resource 
conservation  district,  natural  resource 
district,  land  conservation  committee,  or 
similar  legally  constituted  body. 

Conservation  practice  means  a 
specified  treatment,  such  as  a  structiual 
or  vegetative  practice  or  a  land 
management  practice,  which  is  planned 
and  applied  according  to  NRCS 
stcmdards  and  specifications. 

Contract  means  a  legal  document  that 
specifies  the  rights  and  obligations  of 
any  person  who  has  been  accepted  for 
participation  in  the  AMA  Program. 

Cost-share  payment  means  the 
financial  assistance  from  CCC  to  the 
participant  to  share  the  cost  of  installing 
eligible  practices. 

Designated  conservationist  means  an 
NRCS  employee  whom  the  State 
conservationist  has  designated  as 
responsible  for  administration  of  the 
AMA  Program. 

Indian  Tribe  means  any  Indian  Tribe, 
band,  nation,  or  other  organized  group 
or  community  that  is  recognized  as 
eligible  for  the  special  assistance  and 
services  provided  by  the  United  States 
to  Indians  because  of  their  status  as 
Indians. 

Indian  trust  lands  means  real  property 
in  which: 

(1)  The  United  States  holds  title  as 
trustee  for  an  Indian  or  tribal 
beneficiary,  or 

(2)  An  Indian  or  Tribal  beneficiary 
holds  title  and  the  United  States 
maintains  a  trust  relationship. 

Lifespan  means  the  minimum  time 
period  in  which  the  conservation 
practices  are  to  be  maintained  and  used 
for  their  intended  purpose. 

Liquidated  damages  means  a  sum  of 
money  stipulated  in  the  contract  that 
the  participant  agrees  to  pay  if  the 
participant  breaches  the  contract.  The 
sum  represents  an  estimate  of  the 
anticipated  or  actual  harm  caused  by  the 
breach,  and  reflects  the  difficulties  of 
proof  of  loss  and  the  inconvenience  or 
non-feasibility  of  otherwise  obtaining  an 
adequate  remedy. 

Operation  and  maintenance  means 
work  that  shall  be  performed  by  the 
participant  to  keep  the  applied 
conservation  practice  functioning  for 
the  intended  purpose  during  its  life 
span.  Operation  includes  the 
administration,  management,  and 
performance  of  non-maintenance 
actions  needed  to  keep  the  completed 
practice  safe  and  functioning  as 
intended.  Maintenance  includes  work  td 
prevent  deterioration  of  the  practice, 
repairing  damage,  or  replacement  of  the 
practice  to  its  original  condition  if  one 
or  more  components  fail. 
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Participant  means  an  applicant  who  is 
a  party  to  an  AMA  contract. 

Producer  means  a  person  who  is 
engaged  in  agricultural  production. 

Secretary  means  the  Secretary  of  the 
U.S.  Department  of  Agriculture. 

State  Conservationist  means  the 
NRCS  employee  authorized  to  direct 
and  supervise  NRCS  activities  in  a  State, 
the  Caribbean  Area,  or  the  Pacific  Basin 
Area. 

State  Technical  Committee  means  a 
committee  established  by  the  Secretary 
in  a  State  piusuant  to  16  U.S.C.  3861. 

Technical  assistance  means  the 
personnel  and  support  resources  needed 
to  conduct  conservation  practice  survey, 
layout,  design,  installation,  and 
certification;  training  and  providing 
quality  assurance  for  professional 
conservationists;  and  evaluation  and 
assessment  of  the  AMA  Program. 

Unit  of  concern  means  a  parcel  of 
agricultxu-al  land  that  has  natural 
resource  conditions  that  are  of  concern 
to  the  participant. 

§  1 465.4    Program  requirements. 

(a)  Participation  in  the  AMA  Program 
is  voluntary.  The  participant,  in 
cooperation  writh  the  local  conservation 
district,  applies  for  practice  installation 
for  the  farm  or  ranching  unit  of  concern. 
The  CCC  provides  cost-share  payments 
through  contracts  to  apply  needed 
conservation  practices  within  a  time 
schedide  specified  in  the  contract. 

(b)  The  Chief  determines  the  funds 
available  for  financial  assistance 
according  to  the  purpose  and  projected 
cost  for  which  the  financial  assistance  is 
provided  in  a  fiscal  year.  The  Chief 
allocates  the  funds  available  to  carry  out 
the  AMA  Program.  Fxmding  obligations 
shall  not  exceed  the  financial  assistance 
provided  in  a  fiscal  year. 

(c)  To  be  eligible  to  participate  in  the 
AMA  Program,  an  applicant  must: 

(1)  Meet  the  Food  Secimty  Act 
"person"  definition  and  be  an 
agricultiual  producer; 

(2)  Have  control  of  the  land  for  the  life 
of  the  proposed  contract  period,  except 
that— 

(i)  An  exception  may  be  made  by  the 
Chief  in  the  case  of  land  allotted  by  the 
Bureau  of  Indian  Affairs  (BIA),  Tribal 
land,  or  other  instances  in  which  the 
Chief  determines  that  there  is  sufficient 
assurance  of  control;  or 

(ii)  If  the  applicant  is  a  tenant  of  the 
land  involved  in  agricultural 
production,  the  applicant  shall  provide 
CCC  with  the  written  concurrence  of  the 
landowner  in  order  to  apply  an  eligible 
practice; 

(3)  Submit  an  application  that  is 
acceptable  to  CCC  and  is  in  compliance 
with  the  terms  and  conditions  of  the 
AMA  Program,  and 


(4)  Supply  information  as  required  by 
CCC  to  determine  eligibility  for  the 
AMA  Program. 

(5)  States,  political  subdivisions,  and 
entities  thereof  will  not  be  persons 
eligible  for  payment. 

(6)  Any  cooperative  association  of 
producers  that  markets  commodities  for 
producers  shall  not  be  considered  to  be 
a  person  eligible  for  payment. 

(d)  Land  used  as  agricultural  land  that 
NRCS  determines  poses  a  threat  to 
watershed  or  irrigation  management, 
water  quality,  or  financial  risk  due  to 
soil  erosion,  pest  infestation,  or  cultural 
practices  including  the  existing 
agriculttual  management  practices  of 
the  applicant  may  be  eligible  for 
enrollment  in  the  AMA  Program.  Land 
may  only  be  considered  for  enrollment 
in  the  AMA  program  if  NRCS 
determines  that  the  land  is: 

(1)  Privately  owned  land; 

(2)  Publicly  owned  land  where: 

(i)  The  land  is  under  private  control 
for  the  contract  period  and  is  included 
in  the  participant's  operating  unit; 

(ii)  Conservation  practices  will 
contribute  to  improving  the  identified 
natural  resource  concern;  and 

(iii)  The  participant  has  provided  CCC 
with  written  authorization  from  the 
government  landowner  to  apply  the 
conservation  practices;  or 

(3)  Federally  recognized  Tribal,  BIA- 
allotted,  or  Indian  trust  land. 

§1465.5    Conservation  practices. 

(a)  The  State  Conservationist,  with 
advice  from  the  State  Technical 
Committee,  shall  determine  the 
conservation  practices  eligible  for  AMA 
Program  payments.  To  be  considered 
eligible  conservation  practices,  the 
practices  must  improve  soil  or  water 
management  or  water  quality,  or 
mitigate  financial  risk  through  resource 
conservation. 

(b)  The  State  Conservationist,  with 
advice  fi-om  the  State  Technical 
Committee,  shall  determine  the 
conservation  practices  eligible  for  AMA 
Program  payments  using  a  locally  led 
process  and  guidance  in  paragrapl^(a)  of 
this  section. 


Subpart  B — Contracts 

§  1 465.20    Applications  for  participation 
and  selecting  applications  for  contracting. 

(a)  Any  producer  who  has  eligible 
land  may  submit  an  application  for 
participation  in  the  AMA  Program  at  a 
USDA  service  center.  Producers  who  are 
members  of  a  joint  operation  shall  file 

a  single  application  for  the  joint 
operation. 

(b)  CCC  will  accept  applications 
throughout  the  year.  The  State 


Conservationist,  with  advice  from  the 
State  Technical  Committee,  will 
distribute  information  on  the 
availability  of  assistance  and  the  state- 
specific  goals.  Information  will  be 
provided  that  explains  the  process  and 
how  to  request  assistance. 

(c)  The  State  Conser\'ationist,  with 
advice  from  the  State  Technical 
Committee,  will  develop  ranking  criteria 
and  a  ranking  process  to  select 
applications  taking  into  account  local 
and  State  priorities. 

(d)  The  State  Conservationist,  with 
advice  from  the  State  Technical 
Committee,  will  rank  and  select 
applications  for  contracting  based  on 
the  State-developed  ranking  criteria  and 
ranking  process. 

(e)  Tne  designated  conservationist 
will  work  with  the  applicant  to  collect 
the  information  necessary  to  evaluate 
the  application  using  the  ranking 
criteria. 

(f)  FSA  shall  determine  "person"  and 
producer  eligibility  and  make  contract 
payments. 

§  1 465.21    Contract  requirente'nts. 

(a)  In  order  for  a  participant  to  receive 
cost-share  payments,  the  participant 
shall  enter  into  a  contract  agreeing  to 
implement  eligible  conservation 
practices. 

(b)  An  AMA  contract  shall: 

(1)  Incorporate  by  reference  all 
portions  of  a  unit  applicable  to  the  AMA 
Program; 

(2)  Be  for  a  duration  of  3  to  10  years; 

(3)  Incorporate  all  provisions  as 
required  by  law  or  statute,  including 
participant  requirements  to: 

(i)  Not  conduct  any  practices  on  the 
farm  or  ranch  unit  of  concern  that 
would  tend  to  defeat  the  purposes  of  the 
contract  according  to  §  1465.25; 

(ii)  Refund  any  AMA  Program 
payments  received  with  interest,  and 
forfeit  any  future  payments  under  the 
AMA  Program,  on  the  violation  of  a 
term  or  condition  of  the  contract, 
consistent  with  the  provisions  of 
§1465.25; 

(iii)  Refund  all  AMA  Program 
payments  received  on  the  transfer  of  the 
right  and  interest  of  the  producer  in 
land  subject  to  the  contract  unless  the 
transferee  of  the  right  and  interest  agrees 
to  assume  all  obligations  of  the  contract, 
consistent  with  the  provisions  of 
§1465.24;  and 

(iv)  Supply  information  as  required  by 
CCC  to  determine  compliance  with  the 
contract  and  requirements  of  the  AMA 
Program. 

(4)  Specify  the  participant's 
requirements  for  operation  and 
maintenance  of  the  applied 
conservation  practices  consistent  with 
the  provisions  of  §  1465.22;  and 
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(5)  Incorporate  any  other  provision 
determined  necessary  or  appropriate  by 
CCC. 

(c)  The  participant  must  apply  the 
practice(s)  within  10  years  of  signing  a 
contract. 

§  1465.22    Conservation  practice  operation 
and  maintenance. 

The  contract  shall  incorporate  the 
operation  and  maintenance  of  the 
conservation  practice(s)  applied  under 
the  contract.  The  participant  shall 
operate  and  maintain  the  conservation 
practice(s)  for  its  intended  purpose  for 
the  lifespan  of  the  conservation  practice, 
as  identified  in  the  contract  or 
conservation  plan,  as  determined  by 
CCC.  CCC  may  periodically  inspect  the 
conservation  practices  during  the 
lifespan  of  the  practices  as  specified  in 
the  contract  to  ensure  that  operation  and 
maintenance  are  occurring. 

§  1 465.23    Cost-share  payments. 

(a)(1)  The  Federal  share  of  cost-share 
payments  to  a  participant  shall  be  75 
percent  of  the  actual  cost  of  an  eligible 
practice.  In  no  instance  shall  the  total 
financial  contributions  for  an  eligible 
practice  from  all  public-  and  private- 
entity  sources  exceed  100  percent  of  the 
actual  cost  of  the  practice. 

(2)  Participants  may  contribute  their 
portion  of  the  costs  of  practices  through 
in-kind  contributions,  including  labor 
and  materials,  providing  the  materials 
contributed  meet  the  NRCS  standards 
and  specifications  for  the  practice  being 
installed. 

(3)  Cost-share  payments  will  not  be 
made  to  a  participant  who  has  applied 
or  initiated  the  application  of  a 
conservation  practice  prior  to  approval 
of  the  contract. 

(b)  The  total  amount  of  cost-share 
payments  paid  to  a  person  under  this 
part  may  not  exceed  $50,000  for  any 
fiscal  year. 

(c)  For  purposes  of  applying  the 
payment  limitations  provided  for  in  this 
section,  CCC  shall  use  the  provisions  in 
7  CFR  part  1400  related  to  the  definition 
of  a  "person"  and  the  limitation  of 
payments,  except  that: 

(1)  The  provisions  in  part  1400, 
subpart  C  for  determining  whether 
persons  are  actively  engaged  in  farming, 
subpart  E  for  limiting  payments  to 
certain  cash  rent  tenants,  and  subpart  F 
as  the  provisions  apply  to  determining 
whether  foreign  persons  are  eligible  for 
payment,  will  not  apply. 

(2)  With  respect  to  land  under  an 
AMA  Program  contract  which  is 
inherited  during  the  contract  period,  the 
$50,000  fiscal  year  limitation  shall  not 
apply  to  the  extent  that  the  payments 
from  any  contracts  on  the  inherited  land 


cause  an  heir  who  was  party  to  an  AMA 
Program  contract  on  other  lands  prior  to 
the  inheritance  to  exceed  the  annual 
limit. 

(3)  With  regard  to  contracts  on  Tribal 
land,  Indian  trust  land,  or  BIA  allotted 
land,  payments  exceeding  one 
limitation  may  be  made  to  the  Tribal 
venture  if  an  official  ofthe  BIA  or  tribal 
official  certifies  in  writing  that  no  one 
person  directly  or  indirectly  will  receive 
more  than  the  limitation. 

(4)  The  status  of  an  individual  or 
entity  on  the  date  of  the  application 
shall  be  the  basis  on  which  the 
determination  of  the  number  of  persons 
involved  in  the  farming  operation  is 
made. 

(d)  The  participant  and  NRCS  must 
certify  that  a  conservation  practice  is 
completed  in  accordance  with  the 
contract  before  CCC  will  approve  the 
payment  of  any  cost-share  payment. 

§  1 465.24    Contract  modifications, 
extensions,  and  transfers  of  land. 

(a)  The  participant  and  CCC  may 
modify  a  contract  if  the  participant  and 
CCC  agree  to  the  contract  modification. 

(b)  Contracts  that  run  less  than  10 
years  may  be  extended  for  up  to  the  10- 
year  limit  in  order  for  the  participant  to 
complete  the  practices  scheduled  in  the 
contract  if  such  extension  is  requested 
by  the  participant  before  the  contract 
expires. 

(c)  The  parties  may  agree  to  transfer 
a  contract  with  the  agreement  of  all 
parties  to  the  contract.  The  transferee 
must  be  determined  by  CCC  to  be 
eligible  to  participate  in  the  AMA 
Program  and  shall  assume  full 
responsibility  under  the  contract, 
including  operation  and  maintenance  of 
those  conservation  practices  already 
installed  and  to  be  installed  as  a 
condition  of  the  contract. 

(d)  CCC  may  require  a  participant  to 
refund  all  or  a  portion  of  any  assistance 
earned  under  the  AMA  Program  if  the 
participant  sells  or  loses  control  of  the 
land  under  an  AMA  Program  contract 
and  the  new  owner  or  controller  is  not 
eligible  to  participate  in  the  AMA 
Program  or  refuses  to  assume 
responsibility  under  the  contract. 

§  1 465.25    Contract  violations  and 
termination. 

(a)(1)  If  CCC  determines  that  a 
participant  is  in  violation  ofthe  terms 
of  a  contract  or  documents  incorporated 
by  reference  into  the  contract,  CCC  shall 
give  the  participant  a  reasonable  time, 
as  determined  by  the  State 
Conservationist,  to  correct  the  violation 
and  comply  with  the  terms  of  the 
contract  and  attachments  thereto.  If  a 
participant  continues  in  violation,  the 


State  Conservationist  may  terminate  the 
AMA  Program  contract. 

(2)  Notwithstanding  the  provisions  of 
paragraph  (a)(1)  of  this  section,  a 
contract  termination  shall  be  effective 
immediately  upon  a  determination  by 
'the  State  Conservationist  that  the 
participant  has  submitted  false 
information  or  filed  a  false  claim,  or 
engaged  in  any  act  for  which  a  finding 
of  ineligibility  for  payments  is  permitted 
under  the  provisions  of  §  1465.35,  or  in 
a  case  in  which  the  actions  of  the  party 
involved  are  deemed  to  be  sufficiently 
purposeful  or  negligent  to  warrant  a 
termination  without  delay. 

(b)(1)  If  CCC  terminates  a  contract,  the 
participant  shall  forfeit  all  rights  for 
future  payments  imder  the  contract  and 
shall  refund  all  or  part  of  the  payments 
received,  plus  interest  determined  in 
accordance  with  part  1403  of  this 
chapter.  The  State  Conservationist  has 
the  option  of  requiring  only  partial 
refund  of  the  payments  received  if  the 
State  Conservationist  determines  that  a 
previously  installed  conservation 
practice  can  function  independently,  is 
not  affected  by  the  violation  or  other 
conservation  practices  that  would  have 
been  installed  imder  the  contract,  and 
the  participant  agrees  to  operate  and 
maintain  the  installed  conservation 
practice  for  the  lifespan  of  the  practice. 

(2)  If  CCC  terminates  a  contract  due  to 
breach  of  contract  or  the  participant 
voluntarily  terminates  the  contract 
before  any  contractual  payments  have 
been  made,  the  participant  shall  forfeit 
all  rights  for  further  pajrments  under  the 
contract  and  shall  pay  such  liquidated 
damages  as  are  prescribed  in  the 
contract.  The  State  Conservationist  will 
have  the  option  to  waive  the  liquidated 
damages  depending  upon  the 
circumstances  of  the  case. 

(3)  When  making  all  contract 
termination  decisions,  CCC  may  reduce 
the  amoimt  of  money  owed  by  the 
participant  by  a  proportion  that  reflects 
the  good  faith  effort  of  the  participant  to 
comply  with  the  contract,  or  the 
hardships  beyond  the  participant's 
control  that  have  prevented  compliance 
with  the  contract. 

(4)  The  participant  may  voluntarily 
terminate  a  contract  if  CCC  agrees,  based 
on  CCC's  determination  that  termination 
is  in  the  public  interest. 

(5)  In  carrying  out  CCC's  role  in  this 
section,  NRCS  may  consult  with  the 
local  conservation  district. 

Subpart  C— General  Administration 

§1465.30    Appeals. 

(a)  A  participant  may  obtain 
administrative  review  of  an  adverse 
decision  under  the  AMA  Program  in 
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accordance  with  parts  11  and  614  of  this 
title,  except  as  provided  in  paragraph  (b) 
of  this  section. 

(b)  The  following  decisions  are  not 
appealable: 

(1)  Payment  rates,  payment  limits, 
and  cost-share  percentages; 

(2)  Fimding  allocations; 

(3)  Eligible  conservation  practices; 
and 

(4)  Other  matters  of  general 
applicability,  including — 

(i)  Technical  standards  and  formulas; 

(ii)  Denial  of  assistance  due  to  lack  of 
funds  or  authority;  or 

(iii)  Science-based  formulas  and 
criteria. 

§  1 465.31    Compliance  with  regulatory 
measures. 

Participants  who  carry  out 
conservation  practices  shall  be 
responsible  for  obtaining  the  authorities, 
rights,  easements,  or  other  approvals 
necessary  for  the  implementation, 
operation,  and  maintenance  of  the 
conservation  practices  in  keeping  with 
applicable  laws  and  regulations. 
Participants  shall  be  responsible  for 
compliance  with  all  laws  and  for  all 
effects  or  actions  resulting  from  the 
participant's  performance  under  the 
contract. 

§  1 465.32    Access  to  operating  unit 

Any  authorized  CCC  representative 
shall  have  the  right  to  enter  an  operating 
unit  or  tract  to  ascertain  the  accuracy  of 
any  representations  made  in  a  contract, 
in  anticipation  of  entering  a  contract,  or 
as  to  the  performance  of  the  terms  and 
conditions  of  the  contract.  Access  shall 
include  the  right  to  provide  technical 
assistance  and  inspect  any  work 
undertaken  under  the  contract.  The  CCC 
representative  shall  make  a  reasonable 
effort  to  contact  the  participant  prior  to 
the  exercise  of  this  provision. 

§  1 465.33    Performance  based  upon  advice 
or  action  of  CCC  representative. 

If  a  participant  relied  upon  the  advice 
or  action  of  any  authorized 
representative  of  CCC  and  did  not  know 
or  have  reason  to  know  that  the  action 
or  advice  was  improper  or  erroneous, 
the  State  Conservationist  may  accept  the 
advice  or  action  as  meeting  the 
requirements  of  the  AMA  Program  and 
may  grant  relief,  to  the  extent  it  is 
deemed  desirable  by  CCC,  to  provide  a 
fair  and  equitable  treatment  because  of 
the  good-faith  reliance  on  the  part  of  the 
participant. 

§  1 465.34    Offsets  and  assignments. 

(a)  Except  as  provided  in  paragraph 
(b)  of  this  section,  any  payment  or 
portion  thereof  to  any  person  shall  be 
made  without  regard  to  questions  of  title 


under  State  law  and  without  regard  to 
any  claim  or  lien  against  the  crop,  or 
proceeds  thereof,  in  favor  of  the  owner 
or  any  other  creditor  except  agencies  of 
the  United  States  Government.  The 
regulations  governing  offsets  and 
withholdings  found  in  part  1403  of  this 
chapter  shall  be  applicable  to  contract 
payments. 

(b)  Any  producer  entitled  to  any 
payment  may  assign  any  payments  in 
accordance  with  regulations  governing 
assignment  of  payment  found  at  part 
1404  of  this  chapter. 

§  1 465.35    Misrepresentation  and  scheme 
or  device. 

(a)  A  producer  who  is  determined  to 
have  erroneously  represented  any  fact 
affecting  an  AMA  Program 
determination  made  in  accordance  with 
this  part  shall  not  be  entitled  to  contract 
payments  and  must  refund  to  CCC  all 
payments,  plus  interest  determined  in 
accordance  with  part  1403  of  this 
chapter. 

(b)  A  producer  who  is  determined  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  the 
AMA  Program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting 
an  AMA  Progreim  determination,  shall 
refund  to  CCC  all  payments,  plus 
interest  determined  in  accordance  with 
part  1403  of  this  chapter,  received  by 
such  producer  with  respect  to  all 
contracts.  The  producer's  interest  in  all 
contracts  shall  be  terminated. 

Signed  in  Washington,  DC.  on  August  19, 
2002. 
Bruce  I.  Knight, 

Vice  President.  Commodity  Credit 
Corporation  and  Chief.  Natural  Resources 
Consen-ation  Sen'ice. 
[FR  Doc.  02-21835  Filed  8-27-02:  8:45  ainl 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  40 
RIN3150-AG64 

Transfers  of  Certain  Source  Materials 
by  Specific  Licensees 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  require  NRC 
approval  for  transfers  from  licensees  of 
low-concentrations  of  source  material 


(less  than  0.05  percent  by  weight)  to 
persons  exempt  from  licensing.  The 
object  of  this  proposed  action  is  to 
ensure  that  the  regulations  regarding 
transfers  of  materials  containing  low 
concentrations  of  source  material  are 
adequate  to  protect  public  health  and 
safety. 

DATES:  Submit  comments  by  November 
12,  2002.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,',  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockvillp 
Pike.  Rockville.  MD.  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 
site  (http://niIeforum.IInl.gov).  This  site 
provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
CAG@nrc.gov. 
Certain  documents  related  to  this 
»  rulemaking,  including  comments 
received,  may  be  examined  at  the  NRC 
Public  Document  Room.  Room  0-1F23. 
11555  Rockville  Pike,  Rockville.  MD. 
These  same  documents  may  also  be 
viewed  and  downloaded  electronically 
via  the  rulemaking  Web  site. 

The  NRC  maintains  an  Agenc\"wide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRCs  Public 
Electronic  Reading  Room  on  the  Internet 
a\  http -.//wv^'W'. nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
■    to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397-4209,  301-415-4737.  or 
by  email  to  pdr%nrc.gov . 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Comfort,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  U.S.  Nuclear 
Regulatory  Commission.  Washington, 
DC  20555-0001,  telephone  (301)  415- 
8106.  e-mail  gccJ@/irc.gov. 
SUPPLEMENTARY  INFORMATION:  The  NRC 
regulations  in  10  CFR  40.13  exempt 
persons  from  the  licensing  requirements 
for  certain  materials  containing  uranium 
and  thorium  referred  to  as  "unimportant 
quantities."  One  of  these  exemptions, 
§40.1 3(a).  is  for  "chemical  mixtures. 
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compounds,  solutions,  or  alloys"  in 
which  the  source  material  is  by  weight 
less  than  0.05  percent.  Section  40.13(a) 
exempts  any  person  from  NRC  licensing 
requirements  "to  the  extent  that  such 
person  receives,  possesses,  uses, 
transfers,  or  delivers  source  material  in 
any  chemical  mixture,  compound, 
solution,  or  alloy  in  which  source 
material  is  by  weight  less  than  one- 
twentieth  of  1  percent  (0.05  percent)  of 
the  mixture,  compound,  solution,  or 
•  alloy."  This  exemption  stems  from 
regulations  adopted  approximately  40 
years  ago.  The  0.05  percent  by  weight 
limit  appears  to  have  been  chosen  on 
the  basis  of  concentrations  of  source 
material  that  are  necessary  to  be  a  useful 
source  of  fissionable  material.  (The  0.05- 
percent  by  weight  limit  is  equivalent  to 
approximately  339  picocuries  uranium/ 
gram  (pCiU/gram)  for  natural  uranium 
or  116  picocuries  thorium/gram  (pCiTh/ 
gram)  for  natural  thorium.) 

Some  NRC  licensees  are  in  possession 
of  mixtures  of  material  derived  from 
their  licensed  processes  where  the 
source  material  is  under  0.05  percent  bv 
weight.  These  licensees  hold  licenses 
because  the  processes  which  resulted  in 
this  lower  concentrated  material  at  some 
point  used  material  in  which  the 
concentration  of  source  material 
exceeded  0.05  percent  by  weight  source 
material.  Specific  licensees  are  subject 
to  requirements  for  decommissioning  in 
Part  40  (§  40.42)  and  waste  disposal 
requirements  in  Part  20.  The  0.05 
percent  standard  of  10  CFR  40.13(a)  is 
not  a  disposal  standard.  However,  the 
cinrent  regulations.  §§  40.51(b)(3)  and 
(b)(4),  do  not  specifically  require  an 
NRC  licensee  (either  general  or  specific) 
to  obtain  NRC  approval  before 
transferring  soiu^ce  material  to  persons 
exempt  from  licensing  requirements 
under  §  40.13(a)  or  equivalent 
Agreement  State  regulations.  After  this 
material  is  transferred,  it  is  no  longer 
subject  to  NRC  requirements  because  an 
exempt  person  is  not  subject  to  the 
requirements  for  decommissioning  and 
disposal. 

For  some  limited  types  and  quantities 
of  materials  that  fall  under  the 
exemption  in  §  40.13(a),  transfers  could 
potentially  result  in  scenarios  where 
exposure  limits  in  10  CFR  Part  20  could 
be  exceeded.  Recent  estimates  of 
possible  radiation  doses  from  thorium 
and  uranium  suggest  that  quantities  of 
source  material  in  concentrations  below 
the  0.05-percent  limit,  in  certain 
situations,  could  result  in  individual 
doses  of  more  than  1  millisievert/year 
(mSv/yr)  (100  millirem/year  (mrem/vr)). 
Examples  of  some  of  these  estimates  can 
be  found  in  NUREG-1717,  "Systematic 
Radiological  Assessment  of  Exemptions 


for  Source  and  Byproduct  Materials," 
June  2001. 

This  recent  information  on  doses  from 
less  than  0.05  percent  by  weight  source 
material  has  led  the  Commission  to 
review  its  regulations  concerning  soiuce 
material.  This  is  especially  important  in 
light  of  decommissioning  and 
decontamination  of  facilities  where  less 
than  0.05  percent  by  weight  soiut:e 
material  is  present  in  significant 
quantities  and  often  involves  questions 
of  disposal  options  for  this  material. 
Therefore,  the  Commission  is  proposing 
to  amend  §  40.51  to  require  NRC 
approval  for  transfers  of  source  material 
derived  from  licensees'  specifically 
licensed  material  to  ensure  that  these 
transfers  do  not  pose  a  health  and  safety 
concern.  Until  such  an  authorized 
transfer  occurs,  the  material,  regardless 
of  its  concentration  of  source  material, 
remains  part  of  the  licensee's  inventory 
of  licensed  material.  This  approval  does 
not  apply  to  the  general  license 
provisions  in  Part  40 — the  proposed 
approval  is  limited  to  source  material 
derived  from  specifically  licensed 
material.  This  is  because  of  the  more 
limited  quantities  of  material  handled 
under  general  license.  In  addition,  it  is 
not  intended  for  this  requirement  to 
apply  to  uranium  and  thorium  that  is 
essentially  at  the  natural  background 
levels  of  the  surrounding  area.  The 
primary  concern  for  this  proposed  rule 
is  to  handle  situations  where  quantities 
of  licensed  source  material  have  been 
processed  through  licensed  operations 
resulting  in  mixtures  of  material 
containing  less  than  0.05  percent  by 
weight  source  material. 

In  making  its  determination  regarding 
transfer  of  less  than  0.05  percent  source 
material,  the  NRC  would  generally 
evaluate  the  potential  use  and 
disposition  scenarios  on  a  case-by-case 
basis.  Factors  that  may  be  considered 
include,  but  are  not  limited  to,  whether 
the  dose  arises  from  an  occupational 
exposure  (albeit  to  a  worker  at  an 
unlicensed  facility),  whether  the 
exposed  individual  is  informed  of  and 
consents  to  the  exposure,  the  likely 
duration  of  the  exposure,  the  estimated 
number  of  exposed  individuals,  the 
doses  the  individual  has  received  in  the 
past  from  similar  type  actions,  and 
whether  appropriate  Federal,  State,  and 
local  regulations  regarding  possession  of 
such  material  by  the  exempt  person  are 
met  for  the  intended  use  or  disposal. 
The  Commission  would  expect 
licensees  to  address,  as  part  of  their 
approval  requests  for  transfer  of  material 
under  this  rule,  analyses  of  doses  that 
may  occur  to  the  recipients  of  the 
material  during  the  transfer  and 
disposal  operations,  as  well  as.  the 


doses  that  may  occur  as  the  result  of  the 
disposal  consistent  with  the  License 
Termination  Rule,  10  CFR  Part  20, 
Subpart  E  or  RCRA  requirements,  as 
appropriate. 

If  the  approval  request  is  for  transfer 
for  the  purpose  of  direct  disposal  in  an 
appropriate  facility  {e.g.,  a  RCRA 
Subtitle  C  facility  authorized  for  such 
material  or  other  disposal  facilities 
having  in  place  the  appropriate  State  or 
EPA  permits),  the  request  for  transfer 
would  normally  be  approved  if  the  dose 
to  a  member  of  the  general  public  is 
imlikely  to  exceed  0.25  mSv/yr  (25 
mrem/yr).  If  the  expected  dose  to  a 
member  of  the  general  public  is 
estimated  to  be  between  0.25  mSv/yr  (25 
mrem/yr)  and  1  mSv/yr  (100  mrem/yr), 
the  NRC  staff  will  inform  the 
•Commission  of  the  request  and  its 
resolution  status.  These  limitations, 
however,  do  not  preclude  a  licensee 
from  requesting  approval  for  a  transfer 
that  could  potentially  result  in  doses  to 
a  member  of  the  general  public  above  1 
mSv/yr  tlOO  mrem/yr);  however,  such 
approval  would  be  based  upon  the 
imique  circumstances  of  the  specific 
case  under  review  and  would  not  be 
approved  by  the  NRC  staff  without  full 
Commission  review. 

The  above  dose  limits  are  applicable 
to  transfers  for  the  purpose  of  direct 
disposal  in  an  appropriate  facility  (e.g., 
a  RCRA  Subtitle  C  facility  authorized  for 
such  material  or  other  disposal  facilities 
having  in  place  the  appropriate  State  or 
EPA  permits).  If  transfers  of  material  are 
sought  for  other  piuposes  such  as 
recycle  or  indirect  disposal,  such  dose 
limits  may  not  be  appropriate.  Lower 
dose  limits  may  need  to  be  considered. 

Several  licensees  have  requested  NRC 
approval  to  transfer  less  than  0.05 
percent  source  material  to  exempt 
persons  in  the  past  several  years.  The 
Commission  has  made  these  decisions 
on  a  case-by-case  basis.  Pending 
publication  of  these  amendments  to 
§  40.51  as  a  final  rule,  the  Commission 
will  continue  its  current  policy  of 
approving  requests  to  transfer  material 
to  exempt  persons  under  §  40.13(a)  or 
equivalent  Agreement  State  regulations 
on  a  case-by-case  basis. 

Additionally,  NRC  does  not  permit 
licensees  to  intentionally  dilute  licensed 
source  materials  without  specific 
approval.  Section  40.41(c)  states  that 
"each  person  licensed  by  the 
Conunission  pursuant  to  the  regulations 
in  this  part  shall  confine  his  possession 
and  use  of  source  or  bjrproduct  material 
to  the  locations  and  purposes 
authorized  in  the  license."  Although  it 
is  recognized  that  inadvertent  dilution 
may  occasionally  occiu  [e.g.,  during  the 
process  of  preparing  contaminated 
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material  for  shipment,  some  mixing 
with  cleaner  material  may  result  as  it  is 
"dug  up"  and  loaded  for  shipment 
before  sampling],  this  natural  dilution  of 
the  concentration  of  uranium  and 
thorium  is  in  contrast  to  the  intentional 
dilution  of  contaminated  material  for 
the  purpose  of  reducing  its 
concentration  below  0.05  percent  which 
is  not  acceptable  in  the  absence  of  prior 
authorization.  Intentional  dilution  of 
licensed  source  material,  without  prior 
NRC  authorization,  would  be 
considered  a  violation  of  §  40.41(c).  The 
NRC  is  seeking  public  comment  on 
whether  this  policy  should  be  better 
clarified  by  adding  rule  language 
specifically  prohibiting  intentional 
dilution  without  prior  authorization  in 
the  regulations. 

As  part  of  this  proposed  rule,  the 
Commission  is  also  proposing  to  amend 
§  40.13(a)  by  adding  the  word 
"disposes"  to  the  list  of  exempted 
activities  in  §  40.13(a).  This  addition 
would  clarify  the  exemption's 
applicability  to  disposal.  However,  it 
should  be  noted  that  any  on-site 
disposal  by  a  licensee -of  mixtures  of 
material  containing  imder  0.05  percent 
by  weight  (that  was  derived  from  its 
licensed  material)  soim:e  material  is  not 
addressed  by  §  40.13(a).  Any  such 
disposal  would  continue  to  require 
approval  under  10  CFR  20.2002  and  be 
subject  to  reevaluation  under  the 
Decommissioning  Timeliness  Rule,  10 
CFR  40.42  and  the  License  Termination 
Rule,  10  CFR  Part  20,  Subpart  E. 

Agreement  State  Compatibility 

Section  40.13  is  presently  a 
compatibility  "B"  item,  and  §40.51  is 
presently  a  compatibility  "C"  item, 
except  for  §  40.51(b)(6)  which  deals 
with  exports  and  is  reserved  for  NRC. 
The  compatibility  status  reflects  the 
extent  to  which  Agreement  State 
regulations  must  conform  to  NRC 
regulations,  as  detailed  in  "Policy 
Statement  on  Adequacy  and 
Compatibility  of  Agreement  State 
Programs",  published  September  3, 
1997  (62  FR  46517).  The  proposed 
amendments,  if  made  final,  would  not 
change  the  compatibility  status  of 
§40.13  or  §40.51.  Agreement  States 
would  be  required  to  revise  their 
regulations  equivalent  to  §  40.13(a)  and 
would  be  expected  to  have  the  same  or 
more  stringent  criteria  than  NRC's  when 
making  their  determinations  regarding 
transfers  for  direct  disposal  of  less  than 
0.05  percent  source  material. 

Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitled,  "Plain  Language 
in  Government  Writing"  directed  that 


the  Govenunent's  writing  be  in  plain 
language.  In  complying  with  this 
directive,  editorial  changes  have  been 
made  in  the  proposed  revisions  to 
improve  the  organization  and 
readability  of  the  existing  language  of 
paragraphs  being  revised.  These  types  of 
changes  are  not  discussed  further  in  this 
notice.  The  NRC  requests  conunents  on 
this  proposed  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995  (Pub.  L. 
104-113)  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  voluntary 
consensus  standards  bodies  imless  the 
use  of  such  a  standard  is  inconsistent 
with  applicable  law  or  otherwise 
impractical.  In  this  proposed  rule,  the 
NRC  is  presenting  amendments  to  its 
regulations  that  sdlow  transfers  of  source 
material  that  is  less  than  0.05  percent  by 
weight  to  persons  exempt  under 
§  40.13(a)  or  equivalent  Agreement  State 
regulations.  This  action  does  not 
constitute  the  establishment  of  a 
standard  that  establishes  generally 
applicable  requirements. 

Finding  of  No  Significant 
Environmental  Impact:  Availability 

The  Commission  has  determined 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 
of  10  CFR  Part  51,  not  to  prepare  an 
environmental  impact  statement  for  this 
proposed  rule  because  the  Commission 
has  concluded  on  the  basis  of  an 
enviroiunental  assessment  that  this 
proposed  rule,  if  adopted,  would  not  be 
a  major  Federal  action  significantly 
affecting  the  quality  of  the  human 
enviroiunent.  The  licensees  affected  by 
the  proposed  changes  to  §40.51  fall  into 
two  groups:  those  licensees  who  would 
continue  to  be  allowed  to  transfer  thefr 
low  concentrations  of  source  material  to 
exempt  persons  and  those  licensees  who 
would  not  be  allowed  to  transfer  their 
low  concentrations  of  source  materials 
to  exempt  persons.  For  the  first  group 
there  are  no  enviroiunental  impacts 
associated  with  this  rule  because  the 
only  change  brought  about  by  this  rule 
is  the  requirement  to  .apply  for  such 
approval.  There  would  be  no  change  to 
human  health  or  the  environment  as  a 
result. 

For  the  second  group,  some  transfers 
to  exempt  persons  may  not  be  approved. 
Consequently,  low  concentrations  of 
source  materials  at  these  licensed 


facilities  would  need  to  remain  on  site 
or  could  be  transferred  to  or  disposed  of 
at  other  licensed  facilities.  As  a  result, 
this  source  material  would  continue  to 
be  managed  in  a  regulated  manner  that 
would  provide  significantly  greater 
protection  to  the  public  and  the 
environment  from  exposure  to  radiation. 
Workers  at  licensed  facilities  would  be 
expected  to  be  exposed  to  lower  doses 
of  radiation  than  the  levels  to  which 
workers  at  uiuegulated  exempt  facilities 
would  be  exposed,  because  of  the 
routine  safety  precautions  required  at 
licensed  facilities. 

The  proposed  amendment  to, 
§  40.13(a)  is  only  for  the  purpose  of 
clarifying  existing  rule  language.  As  a 
result,  there  would  be  no  impact  on 
human  health  or  the  environment 
resulting  from  this  amendment. 

Because  under  adoption  of  the 
proposed  rule,  there  would  be  either  (1) 
no  change  to  human  health  or  the 
environment  or  (2)  greater  protection  of 
human  health  and  the  environment 
(relative  to  the  ciurent  regulation),  the 
determination  of  this  environmental 
assessment  is  that  there  will  be  no 
significant  impact  to  the  public  from 
this  action.  However,  the  general  public 
should  note  that  the  NRC  welcomes 
public  participation.  The  NRC  has  also 
committed  to  complying  with  Executive 
Order  (EO)  12898— Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations,  dated  February  11,  1994.  in 
all  its  actions.  Therefore,  the  NRC  has 
also  determined  that  there  are  no 
disproportionate,  high,  and  adverse 
impacts  on  minority  and  low-income 
populations.  In  the  letter  and  spirit  of 
EO  12898,  the  NRC  is  requesting  public 
conunent  on  any  environmental  justice 
considerations  or  questions  that  the 
public  thinks  may  be  related  to  this 
proposed  rule  but  somehow  were  not 
addressed.  The  NRC  uses  the  following 
working  definition  of  "environmental 
justice":  the  fair  treatment  and 
meaningful  involvement  of  all  people, 
regardless  of  race,  ethnicity,  culture, 
income,  or  educational  level  with 
respect  to  the  development, 
implementation,  and  enforcement  of 
envirorunental  laws,  regulations,  and 
policies.  Comments  on  any  aspect  of  the 
Envirorunental  Assessment,  including 
envirorunental  justice,  may  be 
submitted  to  the  NRC  as  indicated 
under  the  ADDRESSES  heading. 

The  NRC  has  sent  a  copy  of  the 
Environmental  Assessment  and  this 
proposed  rule  to  every  State  Liaison 
Officer  and  requested  their  comments 
on  the  Environmental  Assessment.  The 
Environmental  Assessment  may  be 
examined  at  the  NRC  Public  Document 
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Room,  0-1F23,  11555  Rockville  Pike. 
Rockville,  MD.  Single  copies  of  the 
environmental  assessment  are  available 
from  Gary  Comfort,  telephone  (301) 
415-8106,  e-mail,  gccl@nrc.gov  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards. 

Paperwork  Reduction  Act  Statement 

This  proposed  rule  contains 
information  collection  requirements  that 
are  subject  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq).  This 
rule  has  been  submitted  to  the  Office  of 
Management  and  Budget  for  review  and 
approvakof  the  information  collection 
requirements. 

The  burden  to  the  public  for  these 
information  collections  is  estimated  to 
average  50  hours  per  response  for  the 
initial  transfer  request  and  an  additional 
25  hours  per  response  for  requests  for 
additional  information,  including  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  information  collection.  The  U.S. 
Nuclear  Regulatory  Commission  is 
seeking  public  comment  on  the 
potential  impact  of  the  information 
collections  contained  in  the  proposed 
rule  and  on  the  following  issues: 

1.  Is  the  proposed  information 
collection  necessary  for  the  proper 
performance  of  the  functions  of  the 
NRC.  including  whether  the  information 
will  have  practical  utility? 

2.  Is  the  estimate  of  burden  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collection  be  minimized, 
including  the  use  of  automated 
collection  techniques? 

Send  comments  on  any  aspect  of 
these  proposed  information  collections, 
including  suggestions  for  reducing  the 
burden,  to  the  Records  Management 
Branch  (T-6  E6),  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  or  by  Internet 
electronic  mail  to  INFOCOLLECTS® 
NRC.GOV :  and  to  the  Desk  Officer, 
Office  of  Information  and  Regulatorv 
Affairs,  NEOB-10202,  (3150-0020),' 
Office  of  Management  and  Budget, 
Washington,  DC  20503. 

Comments  to  OMB  on  the  information 
collections  or  on  the  above  issues 
should  be  submitted  by  September  27, 
2002.  Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  assurance  of  consideration 
cannot  be  given  to  comments  received 
after  this  date. 


Public  Protection  Notification 

The  NRC  may  not  conduct  or  sponsor, 
and  a  person  is  not  required  to  respond 
to,  a  request  for  information  or  an 
information  collection  requirement 
unless  the  requesting  document 
displays  a  currently  valid  OMB  control 
number. 

Regulatory  Analysis 

The  Commission  has  prepared  a  draft 
regulatory  analysis  on  this  proposed 
regulation.  The  analysis  examines  the 
costs  and  benefits  of  the  alternatives 
considered  by  the  Commission. 

The  Commission  requests  public 
comment  on  the  draft  regulatory 
analysis.  Comments  on  Uie  draft 
analysis  may  be  submitted  to  the  NRC 
as  indicated  under  the  ADDRESSES 
heading.  The  analysis  is  available  for 
inspection  in  the  NRC  Public  Document 
Room,  11555  Rockville  Pike,  Rockville, 
MD.  Single  copies  of  the  regulatory 
analysis  are  available  from  Gary 
Comfort,  telephone  (301)  415-8106,  e- 
mail,  gccl@nrc.gov  of  the  Office  of 
Nuclear  Material  Safety  and  Safeguards. 

During  development  of  the  regulatory 
analysis,  the  NRC  evaluated  the 
possibility  of  a  licensee  disposing  of  its 
material  in  a  mill  tailings  impoundment 
rather  than  a  licensed  burial  facility,  if 
the  licensee  was  denied  approval  to 
transfer  their  source  material  to  a  person 
exempt  under  §  40.13(a)  or  equivalent 
Agreement  State  regulations.  Although 
it  is  expected  that  this  disposition 
method  would  reduce  the  costs  related 
to  the  potential  impact  of  this  proposed 
rule,  sufficient  cost  data  were  not 
available  to  include  it  as  part  of  the 
regulatory  analysis.  Therefore,  the  NRC 
is  seeking  public  comment  and  any 
available  cost  data  regarding  the 
inclusion  of  this  disposal  method  in  the 
Regulatory  Analysis.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES,  above. 

Regulatory  Flexibility  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  of  1980  (5  U.S.C.  605(b)), 
the  Commission  certifies  that  this  rule 
would  not,  if  promulgated,  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  proposed  rule  would  require 
licensees  to  apply  to  the  Commission  for 
approval  to  transfer  soiuce  material  to 
persons  exempt  under  §  40.13(a)  or 
equivalent  Agreement  State  regulations. 
In  total,  the  NRC  estimates  that,  of  the 
approximately  114  licensees  under  Part 
40,  approximately  three  to  six  licensees 
per  year  would  apply  to  the 
Commission,  i.e.,  about  three  to  five 
percent  of  all  Part  40  licensees.  The 


NRC  further  estimates  that  the  vast 
majority  of  licensees  would  need  only 
submit  an  application  to  the  NRC  at  an 
estimated  one-time  cost  of  about  $3,600 
to  $5,300  per  licensee.  The  NRC  further 
estimates  that,  in  rare  circumstances,  a 
licensee  may  be  denied  permission  to 
transfer  the  material  and,  as  a  result, 
incur  significant  costs  above  the  current 
[i.e.,  baseline)  regulatory  program. 
However,  the  NRC  estimates  that  this 
would  happen  to  about  one  licensee  per 
year,  i.e.,  less  than  one  percent  of  all 
Part  40  licensees. 

In  sum,  because  the  annual  niunber  of 
licensees  submitting  an  application  to 
NRC  is  expected  to  be  very  small  (3-6 
licensees  annually),  the  NRC  believes 
that  the  proposed  rule  would  not  impact 
a  substantial  number  of  entities,  large  or 
small. 

Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  (§§  50,109,  70.76,  72.62.  or 
76.76)  does  not  apply  to  this  proposed 
rule  because  this  amendment  would  not 
involve  any  provisions  that  would 
impose  backiits  as  defined  in  the  backfit 
rule.  Therefore,  a  backfit  analysis  is  not 
required. 

List  of  Subjects  in  10  CFR  Part  40 

Criminal  penalties.  Government 
contracts,  Hazardous  materials 
transportation.  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements,  Source  material, 
Uranium. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  553;  the  NRC 
is  proposing  to  adopt  the  following 
amendments  to  10  CFR  Part  40. 

PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

1.  The  authority  citation  for  Part  40 
continues  to  read  as  follows: 

Authority:  Sees.  62,  63,  64.  65,  81, 161, 
182,  183,  186,  68  Stat.  932,  933,  935,  948, 
953,  954,  955,  as  amended,  sees.  lle(2),  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039,  sec.  234,  83  Stat.  444,  as 
amended,  (42  U.S.C.  2014(e)(2),  2092,  2093, 
2094,  2095,  2111,  2113,  2114.  2201.  2232, 
2233,  2236,  2282);  sec.  274,  Pub.  L.  86-373, 
73  Stat.  688  (42  U.S.C.  2021);  sees.  201,  as 
amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846):  sec.  275,  92  Stat.  3021,  as  amended  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  U.S.C. 
2022);  see.  193,  104  Stat.  2835,  as  amended 
by  Pub.  L.  104-134, 110  Stat.  1321, 1321-349 
(42  U.S.C.  2243). 

Sec.  40.7  also  issued  under  Pub.  L.  95-601, 
sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
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Section  40.31(g)  also  issued  under  sec.  122. 
68  Stat.  939  (42  U.S.C.  2152).  Section  40.46 
also  issued  under  sec.  184.  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187,  68  Stat.  955  (42  U.S.C. 
2237). 

2.  Section  40.13(a)  is  revised  to  read 
as  follows: 

§  40.t3(a)    Unimportant  quantities  of 
source  material. 

(a)  Any  person  is  exempt  from  the 
regulations  in  this  part  and  from  the 
requirements  for  a  license  set  forth  in 
section  62  of  the  Act  to  the  extent  that 
such  person  receives,  possesses,  uses, 
disposes,  transfers,  or  delivers  source 
material  in  any  chemical  mixture, 
compound,  solution,  or  alloy  in  which 
the  source  material  is  by  weight  less 
than  one-twentieth  of  1  percent  (0.05 
percent)  of  the  mixture,  compound, 
solution,  or  alloy.  The  exemption 
contained  in  this  paragraph  does  not 
include  byproduct  material  as  defined 
in  this  part. 

3.  Section  40.51  is  revised  to  read  as 
follows: 

§  40^1    Transfer  of  source  or  byproduct 
material. 

(a)  No  licensee  shall  transfer  soiuce  or 
byproduct  material  except  as  authorized 
pursuant  to  this  section. 

(b)  Except  as  otherwise  provided  in  its 
license  and  subject  to  the  provisions  of 
paragraphs  (c),  (d),  and  (e)  of  this 
section,  any  licensee  may  transfer 
soiux:e  or  byproduct  material: 

(1)  To  the  Department  of  Energy; 

(2)  To  the  agency  in  any  Agreement 
State  that  regulates  radioactive  materials 
pursuant  to  an  agreement  with  the 
Commission  or  the  Atomic  Energy 
Commission  under  section  274  of  the 
Act; 

(3)  To  any  person  exempt  from  the 
licensing  requirements  of  the  Act  and 
regulations  in  this  part,  to  the  extent 
permitted  imder  such  exemption; 

(4)  To  any  person  in  an  Agreement 
State  subject  to  the  jurisdiction  of  that 
State  who  has  been  exempted  from  the 
licensing  requirements  and  regulations 
of  that  State,  to  the  extent  permitted 
under  such  exemptions; 

(5)  To  any  person  authorized  to 
receive  such  source  or  byproduct 
material  imder  terms  of  a  specific 
license  or  a  general  license  or  their 
equivalents  issued  by  the  Commission 
or  an  Agreement  State; 

(6)  To  any  person  abroad  pursuant  to 
an  export  license  issued  under  part  110 
of  this  chapter;  or 

(7)  As  otherwise  authorized  by  the 
Conmussion  in  vrating. 

(c)  Before  transferring  source  or 
byproduct  material  to  a  specific  licensee 


of  the  Commission  or  an  Agreement 
State  or  to  a  general  licensee  who  is 
required  to  register  with  the 
Commission  or  with  an  Agreement  State 
prior  to  receipt  of  the  source  or 
byproduct  material,  the  licensee 
transferring  the  material  shall  verif>'  that 
the  transferee's  license  authorizes 
receipt  of  the  type,  form,  and  quantity 
of  source  or  byproduct  material  to  be 
transferred. 

(d)  The  following  methods  for  the 
verification  required  by  paragraph  (c)  of 
this  section  are  acceptable: 

(1)  The  transferor  may  have  in  its 
possession,  and  read,  a  current  copy  of 
the  transferee's  specific  license  or 
registration  certificate; 

(2)  The  transferor  may  have  in  its 
possession  a  written  certification  by  the 
transferee  that  it  is  authorized  by  license 
or  registration  certificate  to  receive  the 
type,  form,  and  quantity  of  source  or 
byproduct  material  to  be  transferred, 
specifying  the  license  or  registration 
certification  number,  issuing  agency, 
and  expiration  date; 

(3)  For  emergency  shipments,  the 
transferor  may  accept  oral  certification 
by  the  transferee  that  it  is  authorized  by 
license  or  registration  certificate  to 
receive  the  type,  form,  and  quantity  of 
source  or  byproduct  material  to  be 
transferred,  specifying  the  license  or 
registration  certificate  nimiber,  issuing 
agency,  and  expiration  date,  provided 
that  the  oral  certification  is  confirmed  in 
writing  within  10  days; 

(4)  "fne  transferor  may  obtain  other 
sources  of  information  compiled  by  a 
reporting  service  from  official  records  of 
the  Commission  or  the  licensing  agency 
of  an  Agreement  State  as  to  the  identity 
of  licensees  and  the  scope  and 
expiration  dates  of  licenses  and 
registrations;  or 

(5)  When  none  of  the  methods  of 
verification  described  in  paragraphs 
(d)(1)  to  (4)  of  this  section  are  readily 
available  or  when  a  transferor  desires  to 
verify  that  information  received  by  one 
of  these  methods  is  correct  or  up-to- 
date,  the  transferor  may  obtain  and 
record  confirmation  from  the 
Commission  or  the  licensing  agency  of 
an  Agreement  State  that  the  transferee  is 
licensed  to  receive  the  source  or 
byproduct  material. 

(e)  A  licensee  shall  obtain  written 
approval  from  the  NRC  before 
transferring  any  source  material  derived 
from  its  specifically  licensed  material  to 
persons  exempt  under  §  40.13(a]  or 
equivalent  Agreement  State  regulations. 
A  licensee  seeking  NRC  approval  to 
transfer  such  material  must  submit  a 
dose  assessment  with  information 
containing  the  estimated  annual  total 
effective  dose  equivalent  to  a  member  of 


the  public  that  would  result  from  the 
transfer,  and  the  parameters  and 
assumptions  used  in  the  assessment. 

Dated  at  Rockville,  Maryland,  this  22nri 
day  of  August.  2002. 

For  the  Nuclear  Regulatory  Commission 
Annette  Vietti-Coolc, 
Secretary  of  the  Commission. 
|FR  Doc.  02-21887  Filed  8-27-02;  8:45  ami 
BILUNG  CODE  7590-01 -P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards  Waiver 
of  the  Nonmanufacturer  Rule 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  intent  to  grant  a 
waiver  of  the  nonmanufacturer  rule  for 
hand  and  edge  tool  manufacturing. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  considering 
granting  a  waiver  of  the 
Nonmanufactiirer  Rule  for  Hand  and 
Edge  Tool  Manufacturing.  The  basis  for 
waivers  is  that  no  small  business 
manufacturers  are  supplying  these 
classes  of  products  to  the  Federal 
Government.  The  effect  of  a  waiver 
would  be  to  allow  otherwise  qualified 
regular  dealers  to  supply  the  products  of 
any  domestic  manufacturer  on  a  Federal 
contract  set  aside  for  small  businesses  or 
awarded  through  the  SBA  8(a)  Program. 
The  purpose  of  this  notice  is  to  solicit 
comments  and  potential  source 
information  from  interested  parties. 
DATES:  Comments  and  sources  must  be 
submitted  on  or  before  September  9, 
2002. 

ADDRESS  COMMENTS  TO:  Edith  Butler. 
Program  Analyst,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW.. 
Washington  DC,  20416,  Tel:  (202)  619- 
0422. 

FOR  RTTHER  INFORMATION  CONTACT:  Edith 
Butler,  Program  Analyst,  (202)  619-0422 
FAX  (202)  205-7280. 
SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  businesses 
or  SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  business 
manufacturer  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406  (b).  Section 
303(h)  of  the  law  provides  for  waiver  of 
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this  requirement  by  SBA  for  any  "class 
of  products"  for  which  there  are  no 
small  business  manufacturers  or 
processors  in  the  Federal  market. 

To  be  considered  available  to 
participate  in  the  Federal  market  on 
these  classes  of  products,  a  small 
business  manufacturer  must  have 
submitted  a  proposal  for  a  contract 
solicitation  or  received  a  contract  from 
the  Federal  Government  within  the  last 
24  months. 

The  SBA  defines  "class  of  products" 
based  on  six  digit  coding  systems.  The 
first  coding  system  is  the  Office  of 
Management  and  Budget  North 
American  Industry  Classification 
System  (NAICS).  The  second  is  the 
Product  and  Service  Code  established 
by  the  Federal  Procurement  Data 
System. 

This  notice  proposes  to  grant  A 
Waiver  of  the  Nonmanufactiu^r  Rule  for 
hand  and  edge  tool  manufacturing. 
North  American  Industry  Classification 
System  (NAICS)  332212.  The  public  is 
invited  to  comment  or  provide  source 
information  to  SBA  on  the  proposed 
waiver  of  the  nonmanufacturer  rule  for 
hand  and  edge  tool  manufacturing,  and 
provide  information  on  potential  small 
business  manufactiffers  for  these 
products. 

In  an  effort  to  identify  potential  small 
business  manufacturers,  the  SBA  has 
searched  the  Procurement  Marketing  & 
Access  Network  (PRO-Net)  and  the  SBA 
will  publish  a  notice  in  the  Federal 
Register.  The  public  is  invited  to 
comment  or  provide  soiuce  information 
to  SBA  on  the  proposed  waiver  of  the 
Nonmanufacturer  Rule  for  these  classes 
of  products. 

Linda  G.  Williams, 

Associate  Administrator  for  Government 
Contracting. 

[FR  Doc.  02-21894  Filed  8-27-02;  8:45  am] 

BILLING  CODE  BOZS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docltet  No.  02-ACE-7] 

Proposed  Modification  of  Class  D 
Airspace;  Knob  Noster,  Whiteman 
AFB,  MO;  and  Modification  of  Class  E 
Airspace;  Knob  Noster,  Whiteman 
AFB,  MO 

AGENCY:  Federal  Aviation 

Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  action  proposes  to 
modify  Class  D  airspace  at  Knob  Noster, 


Whiteman  AFB,  MO,  modify  Class  E 
airspace  designated  as  a  siuface  area  for 
Knob  Noster.  Whiteman  AFB,  MO  and 
modify  Class  E  airspace  extending 
upward  from  700  feet  above  the  surface 
of  the  earth  at  Knob  Noster,  Whiteman 
AFB,  MO.  It  has  been  determined  that 
the  Knob  Noster,  Whiteman  AFB,  MO 
Class  D  airspace  and  the  Knob  Noster, 
Whiteman  AFB,  MO  Class  E  airspace 
designated  as  a  surface  area  be  amended 
to  provide  for  containment  of 
instrument  approach  procedures  within 
controlled  airspace.  Adequate 
controlled  airspace  should  be 
established  to  contain  Category  E 
circling  requirements.  It  has  also  been 
determined  that  the  extension  of  the 
Knob  Noster,  Whiteman  AFB,  MO  Class 
E  airspace  extending  upward  from  700 
feet  above  the  surface  of  the  earth  is  no 
longer  required.  This  action  would 
amend  the  existing  Knob  Noster, 
Whiteman  AFB,  MO  Class  D  airspace 
and  the  Knob  Noster,  Whiteman  AFB, 
MO  Class  E  airspace  designated  as  a 
surface  area  by  changing  the  existing 
4.6-mile  radius  to  a  6.5-mile  radius  and 
by  eliminating  the  north  and  south 
extensions.  This  action  would  also 
amended  Knob  Noster,  Whiteman  AFB, 
MO  Class  E  airspace  extending  upward 
from  700  feet  above  the  surface  of  the 
earth  by  deleting  that  portion  within  1 .8 
miles  each  side  of  the  Whiteman  ILS 
localizer  south  course,  extending  irom 
the  7-mile  radius  to  the  9.7-mile  radius 
south  of  Knob  Noster,  Whiteman  AFB, 
MO. 

DATES:  Comments  for  inclusion  in  the 
Rules  Docket  must  be  received  on  or 
before  October  7,  2002. 

ADDRESSES:  Send  comments  on  the 
proposal  in  triplicate  to:  Federal 
Aviation  Administration,  Docket 
Number  02-ACE-7,  Manager,  Airspace 
Branch,  Air  Traffic  Division,  ACE-520, 
DOT  Regional  Headquarters  Building, 
901  Locust,  Kansas  City,  MO  64106. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regioucd  Counsel  for 
the  Central  Region  at  the  same  address 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
An  informal  docket  may  also  be 
examined  during  normal  business  hours 
in  the  Air  Traffic  Division  at  the  same 
address  listed  above. 

FOR  FURTHER  INFORMATION  CONTACT: 

Brenda  Mumper,  Air  Traffic  Division, 
Airspace  Branch,  ACE-520A,  DOT 
Regional  Headquarters  Building,  Federal 
Aviation  Administration,  901  Locust, 
Kansas  City,  MO  64106;  telephone: 
(816) 329-2524. 

SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  parties  are  invited  to 
participate  in  this  proposed  rulemaking 
by  submitting  such  written  data,  views 
or  arguments  as  they  may  desire. 
Comments  that  provide  the  factual  basis 
supporting  the  views  and  suggestions 
presented  are  particularly  helpful  in 
developing  reasoned  regulatory 
decisions  on  the  proposal.  Comments 
are  specifically  invited  on  the  overall 
regulatory,  aeronautical,  economic, 
environmental,  and  energy-related 
aspects  of  the  proposal. 
Commimications  should  identify  the 
airspace  docket  number  and  be 
submitted  in  triplicate  to  the  address 
listed  above.  Commenters  wishing  the 
FAA  to  acknowledge  receipt  of  their 
comments  on  this  action  must  submit 
with  those  comments  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Airspace  Docket  No.  02- 
ACE-7."  The  postcard  will  be  date/time 
stamped  and  returned  to  the 
commenter.  All  commimications 
received  before  the  specified  closing 
date  for  comments  will  be  considered 
before  taking  action  on  the  proposed 
rule.  The  proposal  contained  in  this 
action  may  be  changed  in  light  of  the 
comments  received.  All  comments 
submitted  will  be  available  for 
examination  in  the  Office  of  the 
Regional  Coimsel  for  Central  Region, 
Room  506,  DOT  Regional  Headquaters 
Building,  901  Locust,  Kansas  City,  MO 
64106,  both  before  and  after  the  closing 
date  for  comments.  A  report 
summarizing  each  substantive  public 
contact  with  FAA  persoimel  concerned 
with  this  ruliemaking  will  be  filed  in  the 
docket. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
Notice  of  Proposed  Rulemaking  (NPRM) 
by  submitting  a  request  to  the  Federal 
Aviation  Administration,  Manager, 
Airspace  Branch,  Air  Traffic  Division, 
ACE-520,  DOT  Regional  Headquarters 
Building,  901  Locust,  Kansas  City,  MO 
64106.  Commimications  must  identify 
the  docket  number  of  this  NPRM. 
Persons  interested  in  being  placed  on  a 
mailing  list  for  future  NPRMs  should 
also  request  a  copy  of  Advisory  Circular 
No.  11-2A,  which  describes  the 
application  procedure. 

The  Proposal 

The  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  D  airspace  at  Knob  Noster, 
Whiteman  AFB,  MO.  Class  D  airspace 
designations  for  airspace  areas 
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extending  upward  from  the  surface  of 
the  earth  are  published  in  Paragraph 
5000  of  FAA  Order  7400.9J.  dated 
August  31,  2001,  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  D  designation  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

The  FAA  is  also  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  designated  as  a 
surface  area  at  Knob  Noster,  Whiteman 
AFB,  MO.  Class  E  airspace  areas 
designated  as  a  surface  area  for  an 
airport  are  published  in  Paragraph  6002 
of  FAA  Order  7400.9},  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designated  as  a  surface  area  listed  in 
this  document  would  be  published 
subsequently  in  the  Order. 

Furtner,  the  FAA  is  considering  an 
amendment  to  Part  71  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  71)  to 
amend  Class  E  airspace  designated  as 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  at  Knob  Noster, 
Whiteman  AFB,  MO.  Class  E  airspace 
designations  for  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth  are 
published  in  Paragraph  6005  of  FAA 
Order  7400.9J,  dated  August  31,  2001, 
and  effective  September  16,  2001,  which 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designated  as 
extending  upward  from  700  feet  above 
the  surface  of  the  earth  listed  in  this 
document  would  be  published 
subsequently  in  the  Order. 

The  FAA  has  determined  that  this 
proposed  regulation  only  involves  an 
established  body  of  technical 
regulations  for  which  frequent  and 
routine  amendments  are  necessary  to 
keep  them  operationally  current.  It, 
therefore,  (1)  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866;  (2)  is  not  a  "significant 
rule"  under  DOT  Regulatory  Policies 
and  Procedures  (44  FR  11034;  February 
26, 1979);  and  (3)  does  not  warrant 
preparation  of  a  Regulatory  Evaluation 
as  the  anticipated  impact  is  so  minimal. 
Since  this  is  a  routine  matter  that  will 
only  affect  air  traffic  procedures  and  air 
navigation,  it  is  certified  that  this  rule, 
when  promulgated,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (Air). 


The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  14  CFR  part  71  as 
follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g);  40103.  40113. 
40120;  E.O.  10854.  24  FR  9565.  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31.  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  5000    Class  D  Airspace. 


ACE  MO  D    Knob  Noster,  MO  (Revised] 

Whiteman  AFB,  MO 

(Lat.  38°43'49'TM..  long.  93'=32'53'^.) 
Whiteman  TACAN 

(Lat.  38°44'09"N..  long.  93'^33'02"W.) 
Hawks  NDB 

(Lat.  38°37'49'TV..  long.  93°34'21'^.) 

That  airspace  extending  upward  from  the 
surface  to  and  including  3.400  feet  MSL  and 
within  a  6.5-mile  radius  of  Whiteman  AFB. 
This  Class  D  airspace  area  is  effective  during 
the  specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 


Paragrapti  6002     Class  E  airspace  areas 
designated  as  a  surface  area  for  an  airport. 


ACE  MO  E2    Knob  Noster,  MO  (Revised] 

Whiteman  AFB.  MO 

(Lat.  38°43'49"  N..  long.  93'32'53"  W.) 
Whiteman  TACAN 

(Lat.  38°44'09"  N..  long.  93°33'02''  W.) 
Hawks  NDB 

(Lat.  38°37'49''  N..  long.  93  34'23r  W.) 

That  airspace  extending  upward  from  the 
surface  within  a  6.5-mile  radius  of  Whiteman 
AFB.  This  Class  E  airspace  area  is  effective 
during  the  specific  dates  and  times 
established  in  advance  by  a  Notice  to 
Airmen,  the  effective  date  and  time  will 
thereafter  be  continuously  published  in  the 
Airport/Facility  Directory. 


Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  feet  or  more 
above  the  surface  of  the  earth. 


ACE  MO  E2     Knob  Noster.  MO  (Revised) 

Whiteman  .XFB,  MO 

(Lat.  38  43'49'^..  long.  93"32'53'^V.) 
Whiteman  TACAN 

(Lat.  38'44'U9'?vi.,  long.  93'33'02'^V.) 
Hawks  NDB 

(Lat.  38  37'49'N..  long.  93'34'2inv  ) 

That  airspace  extending  upward  from  7(K) 
feet  above  the  surface  of  the  earth  within  a 
7-mile  radius  of  Whiteman  AFB 
***** 

Issued  in  Kansas  City,  MO.  on  juK  :H). 
2002. 

Herman  ].  Lyons,  |r.. 

Manager.  Air  Traffic  Division.  Central  Region. 
|FR  Doc.  02-21136  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1910 
[Docket  No.  S225A] 
RIN  1218-AC03 

Notice  of  a  Regulatory  Flexibility  Act 
Review  of  Presence  Sensing  Device 
Initiation  of  Mechanical  Power  Presses 

AGENCY:  Occupational  Safety  and  Health 
Administration  (OSHA).  Labor. 
ACTION:  Notice  of  a  Section  610  review; 
request  for  comments. 

summary:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
conducting  a  review  of  the  Presence 
Sensing  Device  Initiation  (PSDI) 
requirements  of  the  Mechanical  Power 
Presses  Standard  pursuant  to  section 
610  of  the  Regulatory  Flexibility  Act 
and  section  5  of  Executive  Order  12866 
on  Regulatory  Planning  and  Review.  In 
1988,  in  order  to  assist  small  and  large 
businesses  in  improving  productivity 
while  also  improving  worker  protection. 
OSHA  adopted  provisions  to  permit 
PSDI.  However,  the  PSDI  provisions 
have  not  been  utilized.  The  purpose  of 
this  review  is  to  determine,  while 
protecting  worker  safety,  whether  there 
are  ways  to  modify  this  standard  to 
make  implementation  more  practical,  to 
reduce  regulatory  burden  on  small 
business  and  to  improve  its 
effectiveness.  Written  public  comments 
on  these  and  other  relevant  issues  are 
welcomed. 

DATES:  Written  comments  to  OSHA 
must  be  sent  or  postmarked  by  lanuary 
27,  2003. 

ADDRESSES:  You  may  submit  three 
copies  of  vour  written  comments  to  the 
OSHA  Docket  Office,  Docket  No.  S225A. 
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Technical  Data  Center,  Room  N-2625, 
U.S.  Department  of  Labor,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210;  telephone  (202)  693-2350.  If 
your  written  comments  are  10  pages  or 
fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You  do 
not  have  to  send  OSHA  a  hard  copy  of 
your  faxed  comments. 

You  may  submit  comments 
electronically  through  OSHA's  Home 
Page  at  http://ecomments.osha.gov/. 
Please  note  that  you  may  not  attach 
materials  such  as  studies  or  journal 
articles  to  your  electronic  comments.  If 
you  wish  to  include  such  materials,  you 
must  submit  three  copies  of  the  material 
to  the  OSHA  Docket  Office  at  the  above 
address.  When  submitting  such  material 
to  the  OSHA  Docket  Office,  you  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject,  and 
docket  number  so  that  we  can  attach  the 
materials  to  your  electronic  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joaima  Dizikes  Friedrich,  Directorate  of 
Policy,  Occupational  Safety  and  Health 
Administration,  Room  N3641 ,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,.  Telephone  (202)  693-2400, 
Fax  (202)  693-1641. 
SUPPLEMENTARY  INFORMATION: 

Background 

A  mechanical  power  press  is  a 
mechanically  powered  machine  that 
shears,  punches,  forms  or  assembles 
metal  or  other  material  by  means  of 
cutting,  shaping  or  combination  dies 
attached  to  slides.  A  press  consists  of  a 
stationary  bed  or  anvil,  and  a  slide 
having  a  controlled  reciprocating 
motion.  The  slide,  called  the  ram,  is 
equipped  with  special  punches  and 
moves  downward  into  a  die  block 
which  is  attached  to  the  rigid  bed.  The 
punches  and  the  die  block  assembly  are 
generally  referred  to  as  a  "die  set." 

The  main  function  of  a  stamping  press 
is  to  provide  sufficient  power  to  close 
and  open  the  die  set,  thus  shaping  or 
cutting  the  metal  part  set  on  the  die 
block.  The  metal  part  is  fed  into  the  die 
block  and  the  ram  descends  to  perform 
the  desired  stamping  operation.  The 
danger  zone  for  the  operator  is  between 
the  pimches  and  the  die  block.  This  area 
is  referred  to  as  the  "point  of 
operation." 

If  the  employee's  hand  is  in  the  point 
of  operation  when  the  press  strokes, 
amputation  of  the  finger,  hand  or  arm  is 
quite  possible.  Safeguards  are  needed  to 
prevent  or  greatly  reduce  the  possibility 
of  this  happening.  However,  there  are  a 
significant  niunber  of  such  amputations 
each  year  because  of  failure  of 
safeguards^  improper  operation  or  other 
causes. 


OSHA  regulates  mechanical  power 
presses  at  29  CFR  1910.217.  OSHA 
adopted  that  standard  in  1971  based  on 
the  1971  revision  of  the  American 
National  Standards  Institute  (ANSI) 
voluntary  consensus  stemdard  ANSI 
Bll.l,  "Safety  Requirements  for 
Construction,  Care  and  Use  of 
Mechanical  Power  Presses." 

Until  1988,  based  on  the  1971  ANSI 
Standcird,  the  OSHA  standard  required 
manual  actuation  of  a  press  stroke,  to 
prevent  the  actuation  of  a  press  stroke 
when  the  employee's  hand  was  in  the 
point  of  operation.  A  typical  method  of 
actuation  was  dual  palm  buttons  set 
sufficiently  far  apart  to  prevent  part  of 
the  employee's  body  from  being  in  the 
point  of  operation  when  the  press 
stroked. 

A  presence  sensing  device,  typically  a 
light  curtain,  senses  when  an  object, 
such  as  a  hand,  is  within  its  field.  The 
1971  OSHA  standard  based  on  the  1971 
ANSI  standard  permitted  presence 
sensing  devices  (PSD)  to  be  used  as  a 
guard,  but  it  did  not  permit  the  PSD  to 
initiate  (actuate)  the  stroke  of  the  press. 

Presence  sensing  device  initiation 
(PSDI)  actuates  the  stroke  of  the  press 
when  the  PSD  senses  that  the  employee 
has  fed  the  press  and  removed  the 
employee's  hands  and  arms  from  the 
point  of  operation.  PSDI  increases  the 
speed  of  the  operation,  consequently 
improving  productivity.  Experts  also 
believe,  if  done  correctly,  it  would  be 
more  protective  of  employees  by 
protecting  non-operator  employees  near 
the  press  (who  would  not  be  protected 
by  manual  actuation  alone)  and  by 
reducing  employee  fatigue. 

Several  European  countries  permitted 
PSDI  of  mechanical  power  presses  in 
the  1950's,  based  on  government 
certification  of  the  safety  of  the  system. 
OSHA  granted  a  temporary  variance  to 
Interlock  Stamping  Company  in  1976  to 
utilize  and  test  PSDI. 

In  1982,  in  order  to  study  PSDI, 
OSHA  contracted  with  an  expert,  Mr. 
Trygve  Hauge,  and  the  National  Institute 
of  Occupational  Safety  and  Health 
(NIOSH)  contracted  with  Purdue 
Research  Foundation  to  study  PSDI. 
Their  reports  were  widely  circulated  by 
OSHA  and  comments  were  received. 

Based  on  this  considerable  body  of 
experience,  expert  views  and  comments, 
OSHA  proposed  to  amend  29  CFR 
1910.217  to  permit  PSDI  on  March  29, 
1985  at  50  FR  12700.  Those 
amendments  included  requirements  for 
designing  PSDI  systems.  They  also 
included  requirements  that 
manufacturers  certify  the  system  and 
that  an  independent  organization 
validate  that  certification.  These 
provisions  are  located  at  29  CFR 


1910.217(h)  and  Appendixes  A,  B  and 
C. 

The  large  majority  of  comments  on 
the  proposal  supported  the  provision 
and  believed  it  was  workable.  The 
minority  who  opposed  the  proposal 
were  split  between  those  who  believed 
that  PSDI  was  not  safe  and  those  who 
believed  fewer  requirements  were 
appropriate. 

OSHA  issued  the  final  rule  permitting 
PSDI  on  March  14,  1988  at  53  FR  8327. 
The  rule  would  permit  either 
manufacturer  or  user  associations  to  set 
up  a  validating  organization  if  it  had 
independent  member  and  employee 
participation.  OSHA  believed,  based  on 
the  studies,  expert  opinions,  European 
experience,  experimental  variance  and 
comments,  that  the  regulation  would 
substantially  improve  productivity, 
better  protect  workers,  and  be 
implemented. 

However,  PSDI  has  not  been  adopted 
for  mechanical  power  presses.  No 
organization  has  agreed  to  validate  PSDI 
installations.  PSDI  is  still  widely  used 
in  Europe,  and  it  is  used  for  other  types 
of  equipment  in  the  United  States, 
where  it  had  not  been  prohibited. 

In  addition,  there  is  a  much  updated 
ANSI  B.11.1-2001  standard  on 
mechanical  power  presses.  This 
updated  standard  does  not  require 
certification,  but  it  has  a  number  of 
requirements  for  PSDI  which  are 
integrated  thoughout  the  standard. 

In  Europe,  the  various  specific 
certification  requirements  for  PSDI  have 
been  replaced  by  the  European  Union 
Directive  on  Machinery  (Directive  98/ 
37/Ec).  This  directive  covers  a  broad 
class  of  machinery,  has  many 
requirements,  and  requires  self 
certification,  but  it  does  not  have 
separate  PSDI  requirements. 

Regulatory  Review 

The  original  PSDI  rulemaking  was,  in 
part,  a  response  to  the  Regulatory 
Flexibility  Act  of  1980,  to  increase  small 
business  options  and  productivity  while 
protecting  workers.  However,  the  goal 
has  not  been  achieved. 

Accordingly,  OSHA  has  decided  to 
review  the  PSDI  provisions  of  the 
Mechanical  Power  Press  Standard 
pursuant  to  section  610  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  and  section  5  of  Executive  Order 
12866  (  59  FR  51739,  51739,  October  4, 
1993).  A  major  goal  of  the  review  is  to 
determine  whether  there  are  changes 
that  can  be  made  which  will  encourage 
the  implementation  of  PSDI,  to  improve 
business  and,  particularly,  small 
business  productivity,  while  protecting 
workers.  OSHA  particularly  welcomes 
public  comment  on  this  issue  as  it  relied 
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heavily  on  expert  and  public  comments 
in  its  earlier  rulemaking. 

The  purpose  of  a  review  under  section 
610  of  the  Regulatory  Flexibility  Act: 

"(S)hall  be  to  determine  whether  such 
rule  should  be  continued  without 
change,  or  should  be  rescinded,  or 
amended  consistent  with  the  stated 
objectives  of  applicable  statutes  to 
minimize  any  significant  impact  of  the 
rule  on  a  substantial  nxunber  of  small 
entities." 

"The  Agency  shall  consider  the 
following  factors: 

(1)  The  continued  need  for  the  rule: 

(2)  The  nature  of  complaints  or 
comments  received  concerning  the  rule 
from  the  public; 

(3)  The  complexity  of  the  rule; 

(4)  The  extent  to  which  the  rule 
overlaps,  duplicates  or  conflicts  with 
other  Federal  rules;  and,  to  the  extent 
feasible,  with  state  and  local 
governmental  rules;  and 

(5)  The  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the 
areas  affected  by  the  rule." 

The  review  requirements  of  section  5 
of  Executive  Order  12866  require 
agencies: 

"To  reduce  the  regulatory  burden  on 
the  American  people,  their  families, 
their  commimities,  their  state,  local  and 
tribal  governments,  and  their  industries; 
to  determine  whether  regulations 
promulgated  by  the  [Agency]  have 
become  imjustified  or  unnecessary  as  a 
result  of  changed  circumstances;  to 
confirm  that  regulations  are  both 
compatible  with  each  other  and  not 
duplicative  or  inappropriately 
burdensome  in  the  aggregate;  to  ensure 
that  all  regulations  are  consistent  with 
the  President's  priorities  and  the 
principles  set  forth  in  this  Executive 
Order,  within  applicable  law;  and  to 
otherwise  improve  the  effectiveness  of 
existing  regulations." 

An  important  step  in  the  review 
process  involves  the  gathering  and 
analysis  of  information  from  affected 
persons  about  their  experience  with  the 
rule  and  any  material  changes  in 
circumstances  since  issuance  of  the 
rule.  This  notice  requests  written 
comments  on  the  continuing  need  for 
the  PSDI  rule,  its  adequacy  or 
inadequacy,  its  small  business  impacts, 
and  other 'and  all  issues  raised  by 
section  610  of  the  Act  and  section  5  of 
the  Executive  Order.  However,  it  would 
be  particularly  helpful  for  commenters 
to  suggest  how  the  PSDI  provisions  can 
be  improved  or  changed  to  achieve  its 
productivity  and  worker  protection 
goals. 


Some  Possible  Options 

This  section  discusses  several 
possible  options  for  changing  the  PSDI 
requirement  so  that  it  will  be  utilized 
and  its  benefits  realized.  Some  of  the 
implications  of  these  options  are  also 
presented.  There  may  be  other  options 
with  various  advantages  and 
disadvantages,  and  there  may  be 
additional  implications  of  the  options 
presented. 

The  public  is  invited  to  comment  on 
the  options  OSHA  has  presented,  other 
options  which  the  commenter  may  wish 
to  have  considered,  and  the  advantages 
and  disadvantages  of  the  various 
options.  One  very  important 
consideration  which  needs  to  be 
discussed  is  whether  an  option  will  lead 
to  the  implementation  of  PSDI  while 
protecting  workers.  The  availability  of 
OSHA  regulatory  resources  to 
implement  an  option  is  a  factor, 
however. 

One  option  would  be  to  make 
relatively  minor  changes  to  the  PSDI 
and  validation  requirements  to  reduce 
the  apparent  difficulties  for  its 
implementation.  It  has  been  suggested 
that  eliminating  the  requirement  that  no 
single  failure  could  lead  to  injury, 
making  some  adjustments  to  the 
technical  requirements,  and  making  it 
easier  for  nationally  recognized  testing 
laboratories  (NRTL's)  to  become 
validators  may  make  the 
implementation  of  PSDI  more  likely. 

"This  approach  is  easier  for  OSHA  to 
implement  since  it  requires  the  fewest 
regulatory  resources,  raises  fewer  issues, 
and  would  take  less  time.  Suggestions 
along  this  line  by  organizations  willing 
to  undertake  validation  responsibilities 
are  welcome.  However,  it  may  be  that  a 
manageable  number  of  adjustments  to 
the  current  approach  to  PSDI  would  not 
lead  to  its  implementation. 

A  second  approach  would  be  to 
update  the  mechanical  power  presses 
standard  to  the  new  ANSI  Bll. 1-2001 
standard  or  something  quite  similar. 
PSDI  in  an  integral  part  of  that  ANSI 
standard,  and  there  is  no  validation 
requirement.  Many  in  the  field  believe 
this  updating  is  long  over  due,  that  there 
would  be  a  range  of  benefits,  and  that 
it  would  lead  to  impienjentation  of 
PSDI.  However,  this  approach  would 
require  a  major  commitment  and 
reallocation  of  OSHA  regulatory 
resources,  and  it  would  take 
considerable  time.  It  also  raises  the 
OSHA  priorities  question  of  whether 
such  a  large  commitment  of  resources 
could  more  effectively  be  committed  to 
updating  other  safety  standards. 
Another  approach  would  be  to 
eliminate  the  validation  requirements 


and  possibly  replace  it  with  a  self- 
certification  requirement.  This  is  cl(?ar 
as  an  issue,  simple  in  terms  of  the 
language  changes  to  the  standard,  and 
may  allow  the  widespread  adoption  of 
PSDI.  However.  OSHA  reached  the  firm 
conclusion  in  1988  that  validation  was 
necessarv'  for  worker  safety  in  the 
context  of  the  present  mechanical  power 
press  standard.  A  reversal  of  OSHA 
position  legally  requires  evidence 
(which  OSHA  does  not  now  have  in  its 
possession)  that  worker  safety  would  be 
protected.  OSHA  welcomes  submission 
of  data  on  this  issue. 

Another  option  would  be  to  replace 
the  current  PSDI  requirements  with  the 
requirements  for  PSDI  in  the  ANSI 
B.11.1-2001.  This  presents  technical 
issues  since  the  current  OSHA 
mechanical  power  press  standard  is 
substantially  different  than  the  2001 
ANSI  standard.  Comments  are  welcome 
on  whether  these  technical  issues  can  be 
resolved  and  the  safety  of  this  approach. 

Comments  are  requested  on  the  above 
options  and  other  options  or  variations. 
Comments  are  also  requested  on  all 
other  issues  relevant  to  this  regulatory 
review  of  the  PSDI  requirements  of  the 
mechanical  power  press  standard, 
pursuant  to  section  610  of  the 
Regulatory'  Flexibility  Act  and  section  5 
of  the  Executive  Order.  Commenters 
may  wish  to  review  the  extensive 
technical  information  and  economic 
data  presented  in  the  preamble  to  the 
final  PSDI  Federal  Register  Notice  at  53 
FR  8322-8365.  March  14,  1988. 

Comments  must  be  mailed  or 
submitted  by  January  27,  2003. 
Comments  should  be  submitted  to  the 
addresses  and  in  the  manner  specified 
at  the  beginning  of  the  notice. 

.\ulhority:  This  document  was  prcpnn-d 
und«r  Ihf  direc  tioii  of  Inhn  L.  Henshaw  . 
Assistant  Se(  rutary  oi  Labor  lor  Occ  upatioiiiil 
Safety  and  Hoaltli.  200  Constitution  .Xvenuc. 
WV.  Washington,  DC  20210.  It  is  issufd 
pursuant  to  sei  tlon  filO  ol  the  Ki^guialorx 
Flexibilitv  Art  (5  U.S.C.  610)  and  Sec  lion  5 
of  Executive  (3rder  12860  (51  FR  .■)ir24. 
October  4.199,3). 

.Signed  at  Washington.  DC,  this  21  si  d.u  n\ 
August.  2002. 
|ohn  Henshaw, 
Assi.^tonl  Si'rrrlan-  oj  Labur. 
|FR  Do(..  02-21H34  Filed  H-27-02:  8:4.t  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Jacksonville  02-066] 

RiN2115-AA97 

Security  Zones;  Ports  of  Jacksonville, 
Canaveral,  and  Fernandina,  FL 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  permanent  security  zones 
within  the  Captain  of  the  Port 
Jacksonville,  Florida's  area  of 
responsibility.  The  security  zones 
would  prohibit  entry  into,  or  movement 
within,  100  yards  around  all  tank 
vessels,  cruise  ships,  and  military'  pre- 
positioning  ships  when  these  vessels 
enter,  depart  or  moor  within  the  ports 
of  Jacksonville,  Canaveral,  and 
Fernandina.  These  security  zones  are 
needed  to  ensure  public  safety  and 
prevent  sabotage  or  terrorist  acts  against 
such  vessels  in  these  ports. 
DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
September  27,  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
Marine  Safety  Office  Jacksonville,  7820 
Arlington  Expressway,  Suite  400. 
Jacksonville,  FL  32211,  between  7:30 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  Drew  Casey,  Coast  Guard  Marine 
Safety  Office  Jacksonville,  at  (904)  232- 
2640,  Ext.  105. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (COTP  Jacksonville  02- 
066]  indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment. 

Please  submit  all  comments  and 
related  material  in  an  unbound  format, 
no  larger  than  8'/?  by  11  inches,  suitable 
for  copying.  If  you  would  like  to  know 
your  submission  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 


during  the  comment  period.  We  may 
change  this  proposed  rule  after 
considering  comments  received. 

Public  Meeting 

We  do  not  plan  to  hold  a  public 
meeting.  However,  you  may  request  a 
meeting  by  writing  to  Marine  Safety 
Office  Jacksonville  at  the  address  imder 
ADDRESSES  explaining  why  a  meeting 
would  be  beneficial.  If  the  Coast  Guard 
determines  that  a  public  meeting  will 
aid  this  rulemaking,  a  meeting  will  be 
held  at  a  time  and  place  announced  by 
separate  notice  in  the  Federal  Register. 

Backgroimd  and  Purpose 

On  September  12,  2001,  one  day  after 
the  September  11  terrorist  attacks,  the 
Coast  Guard  established  a  temporary 
rule  establishing  100-yard  security 
zones  around  tank  vessels,  passenger 
vessels,  and  military  pre-positioning 
ships  entering,  departing,  or  moored  in 
the  ports  of  Jacksonville  and  Canaveral. 
That  rule,  entitled  "Security  Zones;  Port 
of  Jacksonville  and  Port  Canaveral,  FL", 
was  published  in  the  Federal  Register 
on  September  26,  2001  (66  FR  49104) 
and  expired  on  October  3.  2001. 

On  October  17.  2001,  the  Coast  Guard 
published  a  second  temporary  rule 
entitled.  "Security  Zones;  Port  of 
Jacksonville  and  Port  Canaveral,  FL",  in 
the  Federal  Register  (66  FR  52689) 
continuing  these  zones  until  Jime  15, 
2002. 

On  June  18.  2002,  we  published 
another  temporary  final  rule  in  the 
Federal  Register,  entitled  "Security 
Zones:  Ports  of  Jacksonville  Canaveral, 
FL  ".  extending  these  security  zones 
until  November  15.  2002  (67  FR  41339) 
to  allow  us  to  publish  this  notice  of 
proposed  rulemaking.  This  temporary 
final  rule  would  be  removed  if  a  final 
rule  is  published  and  effective  prior  to 
the  November  15.  2002  termination  of 
the  temporary  final  rule. 

These  security  zones  are  needed  to 
prevent  sabotage  or  terrorist  acts  against 
these  vessels  within  the  Captain  of  the 
Port  Jacksonville's  area  of  responsibility. 
Following  the  attacks  of  September  11. 
2001.  by  well-trained  and  clandestine 
terrorists,  national  seciuity  and 
intelligence  officials  have  warned  that 
future  terrorist  attacks  are  likely. 

The  Coast  Guard  proposes  to  establish 
permanent  security  zones  around  tank 
vessels,  passenger  vessels,  and  military 
pre-positioning  ships  entering, 
departing,  or  moored  in  the  Ports  of 
Jacksonville,  Canaveral,  and  Fernandina 
as  part  of  a  comprehensive  port  security 
initiative  designed  to  safeguard  human 
life,  vessels  and  waterfront  facilities 
from  sabotage  or  terrorist  acts.  These 
vessels  are  deemed  particularly 


vulnerable  to  subversive  or  terrorist 
acts,  and  the  consequences  of  such  acts 
could  result  in  significant  loss  of 
property  and  hiunan  life. 

Discussion  of  Proposed  Rule 

The  proposed  rule  would  prohibit 
persons  and  vessels  firom  coming  within 
100  yards  of  all  tank  vessels,  cruise 
ships  and  military  pre-positioned  ships 
entering,  departing,  or  moored  within 
the  ports  of  Jacksonville,  Canaveral,  and 
Fernandina.  No  persons  or  vessels  will 
be  allowed  to  enter  or  remain  within 
these  security  zones  without  the 
permission  of  the  Captain  of  the  Port. 
These  security  zones  are  activated  when 
the  subject  vessel  passes  the  St.  Johns 
River  Sea  Buoy,  at  approximate  position 
30°23'35''  N,  smg'Oa"  W,  when 
entering  the  Port  of  Jacksonville,  or 
passes  either  Port  Canaveral  Channel 
Entrance  Buoys  #3  or  #4,  at  respective 
approximate  positions  28°22.7'  N, 
80''31.8'  W  and  28°23.7'  N,  80°29.2'  W. 
when  entering  Port  Canaveral  or  passes 
St.  Mary's  River  Sea  Buoy,  at 
approximate  position  30°40.8''  N, 
smi-S"  W,  when  entering  the  Port  of 
Fernandina.  This  proposed  rule  is 
identical  to  the  temporary  final  rule 
currently  in  effect. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

While  recognizing  the  potential 
impacts  to  the  public,  the  Coast  Guard 
believes  the  security  zones  are  necessary 
for  the  reasons  described  above. 
However,  we  expect  the  economic 
impact  of  this  proposed  rule  to  be  so 
minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  There  is  generally 
enough  room  for  vessels  to  navigate 
around  these  proposed  security  zones. 
Where  such  room  is  not  available  and  . 
security  conditions  permit,  the  Captain 
of  the  Port  will  attempt  to  provide 
flexibility  for  individual  vessels  as 
needed. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
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a  significant  economic  impact  on  a 
substanticd  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jimsdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  proposed  rule  may  affect 
the  following  entities,  some  of  which 
may  be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
Jacksonville,  Canaveral,  and  Fernandina 
harbors  in  the  vicinity  of  tank  vessels, 
cruise  ships,  and  military  pre- 
positioning  ships.  This  proposed  rule 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities 
because  the  zones  are  limited  in  size, 
leaving  in  most  cases  ample  space  for 
vessels  to  navigate  aroimd  them.  The 
zones  will  not  significantly  impact 
conunercial  and  passenger  vessel  traffic 
patterns,  and  mariners  will  be  notified 
of  the  proposed  zones  via  Local  Notice 
to  Mariners  and  marine  broadcasts. 
Where  such  room  is  not  available  and 
security  conditions  permit,  the  Captain 
of  the  Port  will  attempt  to  provide 
flexibility  for  individual  vessels  to 
transit  tluough  the  proposed  zones  as 
needed. 

If  you  think  that  yoiu'  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  affect  it  economically. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  proposed 
effects  on  them  and  participate  in  the 
rulemaking.  If  the  proposed  rule  would 
affect  your  small  business,  organization, 
or  governmental  jurisdiction  and  you 
have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  LTJG  Drew  Casey,  Marine 
Safety  Office  Jacksonville,  at  (904)  232- 
2640,  Ext.  105. 

Collection  of  Information 

This  proposed  nde  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  locsd  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  proposed  rule  would  not 
result  in  such  an  expenditiure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  fi-om 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 


governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order.  We  invite  your 
comments  on  how  this  proposed  rule 
might  impact  tribal  governments,  even  if 
that  impact  may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Efifects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regiilatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1.  (34)(g),  of  Commandant  Instruction 
M16475.1D,  this  rule  is  categorically 
excluded  from  further  environmental 
dociunentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C  191, 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

§165.1-07-060    [Removed] 

2.  Removp  §  165.T-O7-O60. 

3.  Add  §  165.759  to  read  as  follows: 

§  1 65.759    Security  Zones;  Ports  of 
Jacksonville,  Canaveral,  and  Fernandina, 
FL. 

(a)  Location.  Moving  and  fixed 
security  zones  are  established  100  yards 
around  all  tank  vessels,  cruise  ships,  or 
military  pre-positioned  ships  entering, 
departing,  or  moored  in  the  ports  of 
Jacksonville,  Canaveral,  or  Fernandina. 
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These  security  zones  are  activated  when 
the  subject  vessel  passes  the  St.  Johns 
River  Sea  Buoy,  at  approximate  position 
30°23'35''  N,  81°19'08''  W.  when 
entering  the  Port  of  Jacksonville,  or 
passes  either  Port  Canaveral  Channel 
Entrance  Buoys  #3  or  #4,  at  respective 
approximate  positions  28°22.7'  N, 
80°31.8'  W  and  28°23.7'  N.  80°29.2'  W, 
when  entering  Port  Canaveral  or  passes 
St.  Mary's  River  Sea  Buoy,  at 
approximate  position  30°40.8'  N, 
81°11.8'  W,  when  entering  the  Port  of 
Femandina. 

(b)  Regulations.  (1)  In  accordance 
with  the  general  regulations  in  §§  165.30 
and"  165.33  of  this  part,  entry  into  or 
movement  within  these  zones  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  Jacksonville. 

(2)  All  vessel  operators  shall  comply 
with  the  instructions  of  the  COTP  or  the 
designated  on-scene  U.S.  Coast  Guard 
patrol  personnel.  On-scene  Coast  Guard 
patrol  personnel  include  commissioned, 
warrant,  and  petty  officers  of  the  Coast 
Guard  on  board  Coast  Guard,  Coast 
Guard  Auxiliary,  local.  State,  and 
Federal  law  enforcement  vessels. 

(3)  No  person  may  enter  the  waters 
within  the  boundaries  of  these  seciu"ity 
zones  imless  previously  authorized  by 
the  Captain  of  the  Port,  Jacksonville  or 
his  authorized  representative. 

(c)  Definition.  As  used  in  this  section, 
cruise  ship  means  a  passenger  vessel 
greater  than  100  feet  in  length  that  is 
authorized  to  carry  more  than  12 
passengers  for  hire,  except  for  a  ferry. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231  and  50  U.S.C.  191,  the  authority 
for  this  section  includes  33  U.S.C.  1226. 

Dated:  August  13.  2002. 
M.M.  Rosecrans. 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port  Jacksonville. 

|FR  Doc.  02-21919  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40CFRPart52 
[MA-085b;  A-1-FRL-7268-8] 

Approval  and  Promulgation  of  Air 
Quality  Impleinentation  Plans; 
Massachusetts;  Rate-of-Progress 
Emission  Reduction  Plans  for  the 
Boston-Lawrence-Worcester  Serious 
Area 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 


(SIP)  revision  submitted  by  the 
Commonwealth  of  Massachusetts.  This 
revision  establishes  15  percent  and  post- 
1 996  rate-of-progress  plans  for  the 
Massachusetts  portion  of  the  Boston- 
Lawrence-Worcester  serious  ozone 
nonattainment  area.  The  intended  effect 
of  this  action  is  to  propose  approval  of 
this  SIP  revision  as  meeting  the 
requirements  of  the  Clean  Air  Act 

DATES:  Written  comments  must  be 
received  on  or  before  September  27, 
2002. 

ADDRESSES:  Comments  may  be  mailed  to 
David  Conroy,  Unit  Manager,  Air 
Quality  Planning,  Office  of  Ecosystem 
Protection  (mail  code  CAQ), 
Environmental  Protection  Agency,  EPA 
New  England  Regional  Office,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  state 
submittal  and  EPA's  technical  support 
document  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  Environmental 
Protection  Agency,  EPA  New  England 
Regional  Office,  One  Congress  Street, 
11th  floor,  Boston,  MA  and  at  the 
Division  of  Air  Qudity  Control, 
Department  of  Environmental 
Protection,  One  Winter  Street,  8th  Floor, 
Boston,  MA  02108. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  McConnell,  (617)  918-1046. 

SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rules  Section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  EPA  receives  no  adverse 
comments  in  response  to  this  action 
rule,  we  contemplate  no  further  activity. 
If  EPA  receives  adverse  comments,  we 
will  withdraw  the  direct  final  rule  and 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period.  Any  parties 
interested  in  commenting  on  this  action 
should  dp  so  at  this  time.  Please  note 
that  if  EPA  receives  adverse  comment 
on  an  amendment,  paragraph,  or  section 
of  this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

For  additional  information,  see  the 
direct  filial  rule  which  is  located  in  the 
Rules  Section  of  this  Federal  Register. 


Dated:  August  13,  2002. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
[PR  Doc.  02-21941  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[SIP  Nos.  MrT-001-0042b,  MT-001H)044b. 
MT-^1-0045b;  FRL-7261-2] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans  for  the 
State  of  Montana;  Revisions  to  the 
Administrative  Rules  of  Montana 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
State  Implementation  Plan  (SIP) 
revisions  submitted  by  the  Governor  of 
Montana  on  April  30,  2001,  May  21, 
2001  and  December  20,  2001.  The  April 
30,  2001  and  December  20,  2001 
submittals  revise  the  State's 
Administrative  Rules  of  Montana  (ARM) 
by  updating  Incorporation  by  Reference 
rules.  The  May  21,  2001  submittal 
repeals  the  State's  Sulfur  Oxide — 
Primary  Copper  rule.  We  are  also 
announcing  that  on  February  1,  2002, 
we  updated  the  delegation  of  authority 
for  the  implementation  and  enforcement 
of  the  New  Source  Performance 
Standards  (NSPS)  to  the  State.  Finally, 
the  Governor's  April  30.  2001  submittal 
contains  other  SIP  revisions  which  will 
be  addressed  separately.  In  the  "Rules 
and  Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  revisions  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  these  as  noncontroversial 
SIP  revisions  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments,  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comments.  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time.  Please  note  that  if 
EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
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of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  September  27. 
2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long.  Director,  Air 
and  Radiation  Program.  Mailcode  SP- 
AR, Environmental  Protection  Agency 
(EPA),  Region  8,  999  18th  Street,  Suite 
300,  Denver.  Colorado.  80202.  Copies  of 
the  dociunents  relevant  to  this  action 
are  available  for  public  inspection 
during  normal  business  hours  at  the  Air 
and  Radiation  Program.  Environmental 
Protection  Agency.  Region  8,  999  18th 
Street,  Suite  300.  Denver,  Colorado, 
80202.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Montana 
Department  of  Environmental  Quality, 
Air  and  Waste  Management  Bureau, 
1520  E.  6th  Avenue,  Helena,  Montana 
59620. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurel  Dygowski,  EPA.  Region  8.  (303) 
312-6144. 

SUPPLEMENTARY  INFORMATK>N:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  at  seq. 

Dated:  August  13,  2002. 
Robert  E.  Roberts, 
Regional  Administrator,  Region  8. 
[FR  Doc.  02-21945  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  6S60-S0-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  70 
[MO  161-1161;  FRL-7269-1] 

Approval  and  Promulgation  of 
Implementation  Plans  and  Operating 
Permits  Program;  State  of  Missouri 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Proposed  action. 

SUMMARY:  EPA  proposes  to  approve  a 
revision  to  the  Missouri  State 
Implementation  Plan  (SIP)  and 
Operating  Permits  Program.  This 
revision  pertains  to  the  state's  part  70 
operating  permits  rule.  Approval  of  this 
revision  will  ensure  consistency 
between  the  state  and  Federally- 
approved  rules,  and  ensure  Federal 
enforceability  of  the  state's  air  program 
rule  revision. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 


state's  submittal  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  27,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Wayne  Kaiser,  Environmental 
Protection  Agency,  Air  Planning  and 
Development  Branch,  901  North  5th 
Street,  Kansas  City,  Kansas  66101. 
FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Kaiser  at  (913)  551-7603. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

•     Dated:  August  14.  2002. 
lames  B.  GuUiford, 

Regional  Administrator,  Region  7. 

(FR  Doc.  02-21943  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6560-SOrP 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  300 
[FRL-7269-7] 

National  Oil  and  Hazardous 
Substances  Pollution  Contingency 
Plan;  National  Priorities  List 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  intent  to  delete  the 
Pinette's  Salvage  Yard  Superfund  Site 
from  the  National  Priorities  List. 

summary:  EPA-New  England  announces 
the  intent  to  delete  the  Pinette's  Salvage 
Yard  Superfund  Site  (Site  or  Pinette's 
Site),  located  in  Washburn  Maine,  from 
the  National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action. 

Tne  NPL  constitutes  appendix  B  of  40 
CFR  part  300,  which  is  the  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  (NCP),  which  EPA 


promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  (CERCLA). 
EPA  and  the  State  of  Maine,  through  the 
Department  of  Environmental 
Protection,  have  determined  that  all 
appropriate  response  actions  under 
CERCLA  have  been  completed. 
However,  this  decision  does  not 
preclude  future  actions  under 
Superfund. 

DATES:  Comments  concerning  the 
proposed  deletion  of  this  Site  from  the 
NTL  may  be  submitted  on  or  before 
September  27,  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Almerinda  Silva,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency-New  England,  One  Congress 
Street,  Suite  1100  (HBT),  Boston, 
Massachusetts  02114-2023,  (617)  918- 
1246,  Fax  (617)  918-1291,  e-mail: 
silva.almerinda@epa.gov. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  is  available  for  viewing  and  copying 
at  the  Site  information  repositories 
located  at:  U.S.  Environmental 
Protection  Agency-New  England 
Records  Center,  One  Congress  Street, 
Suite  1100  (HBS),  Boston, 
Massachusetts  02114-2023,  (617)  918- 
1440  or  l-80a-252-3402-toll-free, 
Monday  through  Friday — 9  a.m.  to  5 
p.m.;  and  Site  Repository — Washburn 
Town  Hall,  Main  Street,  Washburn 
Town  Hall.  Main  Street,  Washburn,  ME 
04786,  telephone  (207)  455-8485. 
FOR  FURTHER  INFORMATION  CONTACT: 
Almerinda  Silva,  Remedial  Project 
Manager,  U.S.  Environmental  Protection 
Agency,  One  Congress  Street,  Suite  1100 
(HBT),  Boston,  Mas.sachusetts  02114- 
2023,  (617) 918-1246,  Fax (617)  918- 
1291,  e-mail:  silva.almerinda@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
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I.  Introduction 

EPA-New  England  announces  its 
intent  to  delete  the  Pinette's  Salvage 
Yard  Superfund  Site  in  Washburn 
Maine,  county  of  Aroostook,  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comment  on  this 
proposed  action.  The  NPL  constitutes 
appendix  B  of  40  CFR  part  300  which 
is  the  Oil  and  Hazardous  Substances 
Pollution  Contingency  Plan  (NCP). 
which  EPA  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response.  Compensation 
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and  Liability  Act  (CERCLA)  of  1980.  as 
amended.  EPA  identifies  sites  that 
appear  to  present  a  significant  risk  to 
public  health,  welfare,  or  the 
environment  and  maintains  the  NPL  as 
the  list  of  these  sites.  EPA  and  the  State 
of  Maine,  through  the  Department  of 
Environmental  Protection,  have 
determined  that  the  remedial  action  for 
the  Site  has  been  completed.  However, 
this  deletion  does  not  preclude  future 
actions  under  Superfund. 

EPA  will  accept  comments  on  the 
proposal  to  delete  this  Site  for  thirty 
(30)  days  after  publication  of  this 
documentation  in  the  Federal  Register. 

Section  II  of  this  document  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  the 
procedures  EPA  is  using  for  this  action. 
Section  IV  discusses  the  Pinette's 
Salvage  Yard  Site  and  explains  how  the 
Site  meets  the  deletion  criteria. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  a  release  may.  be  deleted 
from  the  NPL  where  no  further  response 
is  appropriate.  In  making  a 
determination  to  delete  a  release  from 
the  NPL,  EPA  shall  consider,  in 
consiiltation  with  the  State,  whether  any 
of  the  following  criteria  has  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required; 

(ii)  All  appropriate  Fimd-financed 
(Hazardous  Substance  Superfund 
Response  ^rust  Fund)  response  under 
CERCLA  has  been  implemented,  and  no 
further  response  action  by  responsible 
parties  is  appropriate;  or 

(iii)  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  taking  of 
remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  me  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  imrestricted 
exposure,  EPA's  policy  is  that  a 
subsequent  review  of  the  site  will  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensure  that  the  action 
remains  protective  of  public  health  and 
the  envirotmient.  In  the  case  of  the 
Pinette's  Site,  Five- Year  Reviews  will  be 
performed  since  trace  levels  of 
hazardous  substances  (PCBs)  remain  in 
groimdwater  at  the  Site.  If  new 
information  becomes  available  which 
indicates  a  need  for  further  action,  EPA 
may  initiate  remedial  actions.  Whenever 
there  is  a  significant  release  from  a  site 
deleted  bom  the  NPL,  the  deleted  site 
may  be  restored  to  the  NPL  without  the 


application  of  the  hazard  ranking 
system. 

m.  Deletion  Procedures 

The  following  procedures  were  used 
for  the  intended  deletion  of  the  Site: 

(1)  All  appropriate  response  under 
CERCLA  has  been  implemented. 

(2)  The  State  of  Maine  has  concurred 
with  proposed  deletion  decision. 

(3)  Concurrently  with  this  publication 
a  notice  has  been  published  in  the  local 
newspapers  and  ha*  been  distributed  to 
the  appropriate  federed,  state,  and  local 
officials  and  interested  parties 
announcing  the  comme'ncement  of  a  30- 
day  public  comment  period  on  EPA's 
Notice  of  Intent  to  Delete.  Jv 

(4)  All  relevant  docvunents  have  been 
made  available  in  the  local  Site 
information  repositories. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 
in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

For  deletion  of  this  Site,  EPA's 
Regional  Office  will  accept  and  evaluate 
public  comments  on  EPA's  Notice  of 
Intent  to  Delete  before  making  a  final 
decision  to  delete.  If  necessary,  the 
Agency  will  prepare  a  Responsiveness 
Summary  to  address  any  significant 
public  comments  received. 

A  deletion  occurs  when  the  Regional 
Administrator  places  a  final  notice  in 
the  Federal  Register.  Generally,  the  NPL 
will  reflect  deletions  in  the  final  update 
following  the  Notice.  Public  notices  and 
copies  of  the  Responsiveness  Summary 
will  be  made  available  to  local  residents 
by  the  Regional  Office. 

rv.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location 

The  Pinette's  Salvage  Yard  Superfund 
Site  is  located  on  Gardner  Creek  Road 
(a.k.a.  Wade  Road)  approximately  one 
mile  southwest  of  the  Town  of 
Washburn,  Aroostook  County,  Maine,  in 
the  northeastern  comer  of  the  State.  The 
Site  is  located  in  a  rural  forming  area. 
A  portion  of  the  Site  has  been  used  as 
vehicle  repair  and  salvage  yard.  This 
portion  of  the  Site  is  situated  within  the 
parcel  of  land,  cmrently  owned  by 


Roger  and  Cynthia  Pinette  (granted  with 
warranty  covenants  as  joint  tenants), 
which  consists  of  approximately  9.45 
acres. 

Site  History 

In  June  1979,  three  electrical 
transformers  from  Loring  Air  Force  Base 
located  near  Limestone,  Maine,  were 
removed  from  the  base  under  a  written 
agreement  with  a  private  electrical 
contractor.  Allegedly,  the  transformers 
were  brought  to  Pinette's  Site  where 
they  apparentiy  ruptured  while  being 
removed  from  the  delivery  vehicle. 
Approximately  900  to  1,000  gallons  of 
dielectric  fluid  containing 
polychlorinated  biphenyls  (PCBs) 
spilled  directiy  onto  the  groimd. 

In  April  1980,  Maine  DEP  determined 
that  the  Site  was  contaminated  with 
PCBs  and  associated  volatile  organic 
contaminants  (VOCs).  Additional 
sampling  by  Maine  DEP  in  August  1981 
and  EPA  in  May  1982  confirmed  the 
presence  of  PCB  contamination  at  the 
Site.  In  December  1982,  the  Site  was 
placed  on  the  National  Priorities  List' 
(NPL). 

On  October  4, 1983,  EPA  authorized 
an  Immediate  Removal  Action  (IRA)  for 
the  Pinette's  Site.  Approximately  1,050 
tons  (800  cu.yds.)  of  PCB-contaminated 
soil  and  assorted  debris  were  removed 
for  disposal  during  the  period  from 
October  4  to  November  4, 1983.  The  IRA 
was  performed  to  excavate  those  soils 
grossly  contaminated  by  PCBs  (i.e.,  soils 
containing  50  parts  per  million  (50 
ppm)  or  greater  of  PCBs,  as  determined 
by  on-site  analysis).  Those  soils  that 
were  excavated  were  then  transported  to 
the  Model  City,  New  York  secure 
hazardous  waste  landfill  facility. 

In  1985,  a  Deletion  Remedial 
Investigation  (DRI)  was  initiated  at  the    - 
Pinette's  Site  to  determine  if  any 
residual  PCB  contamination  existed  and 
whether  this  residual  contamination 
was  reduced  sufficiently  to  warrant  the 
deletion  of  the  Site  from  the  (NPL).  This 
investigation  resulted  in  the 
determination  by  EPA,  in  consultation 
with  Maine  DEP,  that  the  Site  was  not 
suitable  for  deletion  from  the  NPL.  The 
results  of  the  DRI  were  released  to  the 
public  in  October  1987.  The  DRI 
revealed  additional  contamination  and 
thus  triggered  a  need  for  additional 
studies. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

Based  on  the  levels  of  residual  PCB 
contamination  discovered  during  the 
DRI,  and  in  consultation  with  Maine 
DEP,  EPA  determined  tiiat  a 
Supplemental  Remedial  Investigation 
(SRI)  was  warranted  at  the  Pinette's  Site. 
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The  Supplemental  RI  was  performed 
using  a  two-phased  approach.  Phase  I 
and  Phase  II  field  investigations  were 
conducted  to  address  any  outstanding 
data  requirements  and  objectives,  so 
that  the  data  would  be  of  sufficient 
quality  and  quantity  to  support  the 
preparation  of  a  Feasibility  Study  (FS). 
The  Phase  1  field  investigations  were 
performed  from  September  1987 
through  November  1987.  Phase  II  field 
activities  were  completed  in  November 
1988.  The  Final  Supplemental  Remedial 
Investigation  and  Public  Health 
Evaluation  Report  (Ebasco,  1989a),  and 
the  Draft  Final  Feasibility  Study  Report 
(Ebasco,  1989b)  were  distributed  for 
public  comment  in  March  1989. 

Elevated  concentrations  of  PCBs  were 
detected  in  surface  and  subsurface  soils 
at  the  Site.  Detectable  concentrations  of 
PCBs,  benzene,  chlorobenzene,  1,4- 
dichlorobenzene,  1,2,4- 
trichlorobenzene,  and  chloromethane 
were  also  identified  within  both  the 
shallow  and  deep  till  aquifers  at  the  Site 
(Ebasco,  1989a).  These  detectable 
groundwater  concentrations  of  organic 
chemicals  were  found  to  be  localized 
within  and  slightiy  downgradient  of  the 
spill  area  (in  the  vicinity  of  well  cluster 
5),  but  north  of  Gardner  Creek  Road.  No 
detectable  concentrations  of  PCBs  were 
identified  in  filtered  samples  obtained 
at  the  Site,  although  PCBs  were  detected 
in  unfiltered  samples.  The  distribution 
of  PCBs  detected  in  the  groimdwater 
was  limited  only  to  the  general  spill 
area. 


Record  of  Decision  Findings 

On  May  30,  1989,  the  EPA  signed  a 
Record  of  Decision  (ROD)  for  the 
Pinette's  Salvage  Yard  Superfund  Site. 
The  cleanup  approach,  selected  in  the 
ROD,  for  the  Site  included  two  primary 
components:  Source  Control  and 
Management  of  Migration. 

The  Source  Control  component  (as 
amended  in  June  1993)  has  been 
completed.  The  Source  Control 
component  of  the  1989  ROD  originally 
called  for  on-site  solvent  extraction 
treatment  and  off-site  incineration  of 
contaminated  soils,  but  was  amended  in 
1993  for  off-site  land  disposal  and  off- 
site  incineration.  Solvent  extraction 
technologies  proved  ineffective  in 
efficiently  extracting  PCBs  fr«m  site 
soils. 

The  1993  ROD  Amendment 
recognized  the  infeasibility  of  solvent 
extraction  to  remediate  soils  within  the 
required  time  frames.  A  new  approach 
was  developed  which  involved  the  off- 
site  disposal  of  soil  contaminated  with 
5  ppm  <PCBs  <500  ppm  in  a  secure 
Toxic  Substances  Control  Act  (TSCA) — 
permitted  landfill,  and  the  incineration 


of  soil  contaminated  with  PCBs  >500 
ppm  at  a  TSCA-permitted  off-site 
facility. 

The  Management  of  Migration  (MOM) 
component  of  the  1989  ROD  required 
that  contaminated  groundwater 
containing  concentrations  above 
specified  target  cleanup  goals  be 
extracted  from  the  ground  and  treated 
on-site  using  filtration  and  carbon 
adsorption.  The  1989  ROD  required 
active  groundwater  treatment  to  reduce 
the  concentration  of  VOCs  to  their 
cleanup  goals  as  a  means  of  reducing 
the  migration  of  PCBs. 

The  Management  of  Migration  portion 
of  the  selected  remedial  action  was 
designed  primarily  to  provide  adequate 
protectiveness  to  human  health  from 
effects  associated  with  potential  future 
use  of  on-site  groundwater,  if  left 
untreated.  This  was  and  is  especially 
important  since  residents  living  in  the 
immediate  vicinity  of  the  Site  use 
residential  well  water  as  a  potable 
drinking  water  source  and  no  municipal 
water  supply  system  currently  serves 
these  residents.  Additionally,  the 
continued  presence  and/or  migration  of 
the  other  organic  contaminants  in  the 
on-site  groundwater  could  potentially 
mobilize  the  relatively  immobile 
particulate-bound  PCBs  also  present  in 
the  groundwater. 

In  1996,  EPA  issued  an  Explanation  of 
Significant  Differences  (BSD)  for 
groundwater  at  the  Site  indicating  that 
monitoring  results  subsequently 
demonstrated  that  the  primary  objective 
of  the  Management  of  Migration 
component  of  the  ROD  (to  reduce  the 
migration  of  PCBs)  was  achieved 
without  the  need  for  active  treatment. 
Thus,  the  ESD  concluded  that  there  was 
no  need  to  actively  treat  the 
groundwater  and  that  institutional 
controls  should  be  established  on-site  to 
prevent  the  installation  of  domestic 
wells. 

Characterization  of  Risk 

The  risk  assessment  performed  as  part 
of  the  RI  for  existing  and  future  use 
scenarios  determined  that  unacceptable 
risks  existed  from  exposure  to  PCBs  in 
soils  and  PCBs,  VOCs,  and  lead  in 
groundwater.  The  primar}'  exposure 
pathways  for  both  existing  and  future 
land  use  (residential)  that  showed 
unacceptable  risk  included:  ingestion 
and  dermal  contact  with  PCBs  in  soils 
and  ingestion  of  PCBs,  VOCs  and  lead 
in  groundwater. 

Response  Actions 

The  1989  ROD  identified  response 
actions  for  site  soils  and  groundwater. 


Soils 

In  August  1989.  EPA  issued  the 
remedial  design  work  assignment  to  its 
fund  lead  contractor.  Ebasco  Services 
Incorporated.  The  remedial  design  was 
complete  and  submitted  to  EPA  in  lune 
1990.  EPA  awarded  the  remedial  action 
contract  in  July  1990  to  Ebasco  Services 
Incorporated,  who  then  awarded 
Stevenson  Environmental  Services;  Inc. 
a  remedial  action  subcontract  in  October 
1990. 

On-site  activities  (specifically  the 
initial  excavation  of  the  contaminated 
soil)  began  in  July  1991.  EPA's  original 
approach  for  cleaning  up  contaminated 
soil  at  the  Site  consisted  of  the  use  of 
a  solvent  extraction  system.  The  solvent 
extraction  company  initially  hired  to 
treat  the  Pinette's  Site  soil  committed  tn 
deliver  a  fully  fabricated  unit  to  the  Site 
By  the  end  of  1991,  the  company  had 
still  not  delivered  the  necessary 
equipment.  A  second  company  was 
hired  to  install  an  alternate  solvent 
extraction  technology  unit  in  April  1992 
and  a  solvent  extraction  unit  was 
delivered  to  the  Site  in  June  of  1992. 
Numerous  mechanical  and  process 
problems  ensued.  By  November  1992. 
only  56  cubic  vards  of  soil  contaminated 
with  5  ppm  <  PCBs  <  50  ppm  had  been 
treated  to  meet  the  objectives  of  the 
ROD.  Of  these  56  cubic  yards,  42  cubic 
yards  contained  high  levels  of  residual 
solvent.  These  soils  required  additional 
measures  to  reduce  the  solvent  levels  to 
acceptable  levels  for  replacement  in  the 
ground.  Work  had  progressed  in  other 
areas  of  the  remediation  during  1992. 
Approximately  281  cubic  yards  of  soil 
contaminated  with  PCBs  >  50  ppm  was 
e.xcavated  and  incinerated  and  440,000 
gallons  of  contaminated  groundwater 
was  treated. 

As  previously  noted,  the  1993  ROD 
Amendment  recognized  the  infeasibility 
of  solvent  extraction  within  the  required 
time  frames.  A  new  approach  was 
developed  which  involved  the  disposal 
of  soil  contaminated  with  5  ppm  <PCBs 
<  500  ppm  in  a  secure  TSA-permitted 
landfill,  and  the  incineration  of  soil 
contaminated  with  PCBs  >500  ppm  at  a 
TSA-permitted  off-site  facility.  Soil 
remediation  at  the  Site  was  continued 
during  1993  and  completed  in  early 
1994  using  excavation  and  off-site 
disposal.  On  September  1994,  a 
Remedial  Action  Report  was  submitted 
signifying  successful  completion  of 
construction  activities. 

At  the  time  of  completion  of  the 
Source  Control  remedy,  the  concrete 
pad  used  for  staging  response  activities 
was  left  at  the  Site.  Supplemental  PCB 
sampling  of  the  concrete  pad  was 
conducted  in  June  2001.  Risk 
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assessment  evaluation  of  the  sampling 
results  confirmed  that  the  pad  poses  no 
significant  risks  at  the  Site. 

Groundwater 

The  Remedial  Design  for  the  Pinette's 
Site  established  performance  standards 
for  contaminated  groundwater  treatment 
based  on  the  State  of  Maine,  Bureau  of 
Health  Maximum  Exposiu-e  Guidelines 
for  drinking  water.  In  order  to  meet 
these  standards,  during  Soiuce  Control 
remediation  work,  the  open  excavation 
site  was  dewatered  and  the  water  was 
treated  by  flocculation,  precipitation  of 
suspended  solids,  filtration,  and  carbon 
adsorption. 

Groundwater  sampling  data  collected 
during  the  MOM  Pre-design  studies 
(1993,  1994  and  1995)  following  the 
completion  of  the  Source  Control 
remedy  indicated  that  the 
concentrations  of  VOCs  had  decreased 
to  below  or  near  the  cleanup  level 
established  in  the  1989  ROD.  Decreases 
in  VOC  levels  were  attributable  to  the 
natural  attenuation/degradation  of 
contaminants,  to  the  extraction  and 
treatment  of  over  one  million  gallons  of 
contaminated  groundwater  during 
Source  Control  remedial  activities,  and 
to  improved  groundwater  sampling 
techniques. 
The  1989  ROD  required  active 
'  groundwater  treatment  to  reduce  the 
concentration  of  VOCs  to  their  ROD 
cleanup  levels  as  a  means  of  reducing 
the  migration  of  PCBs.  The  Pre-design 
monitoring  results  demonstrated  that 
the  primary  objective  of  the 
Management  of  Migration  component  of 
the  ROD  had  been  achieved— PCS 
migration  had  been  sufficiently  reduced. 
The  concentrations  of  VOCs  were 
already  below  their  cleanup  levels. 
Furthermore,  the  migration  of  PCBs  was 
sufficiently  reduced:  downgradient 
wells  had  not  shown  any 
contamination.  Consequently,  the  ESD 
issued  in  1996,  determined  that  there 
was  no  need  to  actively  treat  the 
groundwater. 

The  ESD  also  noted,  that  in 
monitoring  wells,  the  maximum 
concentration  of  lead  detected  in 
unfiltered  samples  since  EPA  began 
using  low  flow  sampling  in  1995  was 
14.5  ppb,  below  the  cleanup  level  (as 
amended  by  the  ESD)  of  15  ppb.  Also 
as  indicated  in  the  ESD,  the  maximum 
concentration  of  PCBs  in  unfiltered 
monitoring  well  samples  detected  since 
the  low  flow  sampling  began  was  8.5 
ppb,  which  was  still  above  the  ROD 
cleanup  level  of  0.5  ppb.  VOCs  for 
which  ROD  cleanup  levels  had  been 
established  for  the  Site  were  not 
detected  in  unfiltered  samples  above 


cleanup  levels  since  low  flow  sampling 
began. 

The  ESD  recognized  that  despite  the 
noted  improvements,  groundwater  at 
the  Pinette's  Site  still  contained 
concentrations  of  PCB  contaminants 
which  would  pose  an  unacceptable  risk 
if  ingested.  Therefore,  to  prevent  the 
ingestion  and  use  of  contaminated 
groundwater,  the  ESD  indicated  that 
institutional  controls  [e.g.,  deed 
restrictions  and/or  easements)  would  be 
established  to  prevent  the  installation  of 
domestic  wells  on  the  Site.  In  January 
2002,  a  modeling  effort  was  performed 
to  evaluate  potential  future  PCB 
migration  in  groundwater  at  the 
Pinette's  Site.  Results  of  this  modeling 
effort  supported  the  appropriateness  of 
the  institutional  controls  which  have 
been  implemented  at  the  Site. 
Institutional  controls  in  the  form  of  a 
declaration  of  restrictive  covenant  was 
established  to  prevent  the  installation  of 
domestic  wells  within  the  restricted 
area. 

Finally,  the  ESD  required  that  Five- 
Year  Reviews  of  the  Site  be  conducted 
to  ensure  that  the  remedy  remained 
protective,  so  long  as  hazardous 
substances,  pollutants  or  contaminants 
remain  at  the  Site  above  levels  that 
allow  for  unlimited  use  and  uMestricted 
exposure.  At  a  minimum,  groundwater 
samples  will  continue  to  be  collected 
from  the  monitoring  well  network  to 
support  these  Five- Year  Reviews. 

Cleanup  Standards 

Remedial  action  cleanup  activities  at 
the  Site  were  consistent  with  the  NCP, 
the  ROD,  the  ROD  Amendment,  and  the 
ESD.  and  in  conjunction  with 
institutional  controls  for  groundwater 
use,  provides  protection  to  human 
health  and  the  environment.  Remedial 
Action  plans  for  all  phases  of 
construction  included  appropriate 
quality  assurance  plans  and 
incorporated  all  EPA  and  State  quality 
assurance  and  quality  control 
procedures  and  protocols  (where 
necessary).  All  procedures  and 
protocols  were  followed  for  soil, 
sediment,  water  and  air  sampling  during 
the  Remedial  Action.  EPA  analytical 
methods  were  used  for  the  confirmatory 
and  monitoring  samples  during  all 
Remedial  Action  activities.  Appropriate 
EPA  analytical  methods  were  also. used 
for  all  Pre-Design  and  Post-ESD 
groundwater  monitoring  at  the  Site.  EPA 
has  determined  that  the  analytical 
results,  having  been  validated,  are 
accurate  to  the  degree  needed  to  assure 
satisfactory  execution  of  the  Remedial 
Action,  and  confirm  the  findings  of  the 
groundwater  monitoring  programs. 
These  results  show  that  the  cleanup 


standards  for  PCBs  in  soils  have  been 
met,  and  are  consistent  with  the  ROD, 
ROD  Amendment,  and  ESD  and  also 
Remedial  Design  plans  and 
specifications.  PCBs  do  remain  in 
groundwater  above  the  ROD  cleanup 
level. 

Operation  and  Maintenance 

Soils  at  the  Pinette's  Site  have  been 
cleaned  up  under  the  Source  Control 
remedy,  in  accordance  with  the  ROD 
and  its  Amendment.  There  will  be  no 
need  for  operation  and  maintenance 
activities  for  Source  Control  at  the  Site. 

There  is  no  ongoing  groundwater 
treatment  at  the  Site,  and  no  associated 
O&M  requirements.  However,  as 
required  by  the  ESD,  institutional 
controls  have  been  implemented  at  the 
Site  to  restrict  groundwater  use.  Also  as 
required  by  the  ESD',  Five-Year  Reviews 
will  be  performed  at  the  Site. 
Groimdwater  monitoring  will  be 
performed  at  the  Site,  as  necessary  to 
support  these  reviews. 

With  respect  to  the  Management  of 
Migration  remedy,  the  State  will  be 
responsible  for  enforcing  the  terms  of 
the  declaration  of  restrictive  covenant. 
Enforcing  this  declaration  of  restrictive 
covenant  shall  constitute  the  operation 
and  maintenance  of  this  portion  of  the 
remedy. 

Five-  Year  Review 

PCBs  remain  in  groimdwater  at 
certain  locations  at  the  Pinette's  Site,  at 
concentrations  that  pose  an 
unacceptable  risk  to  human  health  if 
ingested.  Pursuant  to  the  ESD, 
institutional  controls  have  been 
implemented  to  restrict  groundwater 
use.  In  conjunction  with  institutional 
controls,  the  ESD  also  required  the 
performance  of  Five-Year  Reviews. 
Therefore,  pursuant  to  CERCLA  section 
121(c)  and  as  provided  in  OSWER 
Directive  9355.7-03  B-P,  Jime  2001, 
Five-Year  Reviews  will  be  necessary,  so 
long  as  hazardous  substances,  pollutants 
or  contaminants  remain  at  the  Site 
above  levels  that  allow  for  unlimited 
use  and  unrestricted  exposure. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  fi-om  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

Informational  public  meetings  were 
held  near  the  Site  to  keep  local  residents 
informed  of  response  activities.  The  first 
meeting  was  held  in  March  1989  prior 
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to  issuance  of  the  original  ROD. 
Representatives  from  EPA  and  Maine 
DEP  were  present.  A  public  hearing  was 
also  held  in  April  1989.  Subsequently, 
EPA  held  an  informational  meeting  in 
March  1993  at  the  time  of  issuance  of 
the  amended  ROD  for  the  Site.  In 
accordance  with  section  117(d)  of 
CERCLA,  the  ESD  became  part  of  the 
Administrative  Record  which  is 
available  for  public  review  at  both  EPA- 
New  England  Record  Center  in  Boston, 
Massachusetts  and  the  Washburn  Town 
Hall  in  Washburn  Maine. 

Applicable  Deletion  Action 

One  of  the  three  criteria  for  site 
deletion  specifies  that  EPA  may  delete 
a  site  from  the  NPL  if  "all  appropriate 
Fund-financed  response  under  CERCLA 
has  been  implemented,  and  no  further 
response  action  by  responsible  parties  is 
appropriate."  40  CFR  300.425(e)(l)(ii). 
EPA,  with  the  concurrence  of  the  State 
of  Maine,  through  the  Department  of 
Environmental  Protection,  believes  that 
this  criterion  for  deletion  has  been  met. 
Subsequently,  EPA  is  proposing 
deletion  of  this  site  fit)m  die  NPL. 
Documents  supporting  this  action  are 
available  from  the  docket. 

State  Concurrence 

In  a  letter  dated  July  15,  2002,  the 
Maine  Department  of  Environmental 
Protection  concurs  with  the  proposed 
deletion  of  the  Pinette's  Salvage  Yard 
Superfund  Site  from  the  NPL. 

Dated:  August  22,  2002. 
Robert  W.  Vamey, 

Regional  Administrator.  U.S.  EPA-New 
England. 
[FR  Doc.  02-22080  Filed  8-27-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020726183-2183-01;  I.D. 
071702F] 

RIN:  0648-AQ12 

Fisheries  of  the  Northeastern  United 
States;  Management  of  the  Atlantic 
Hagfish  Rshery 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  denial  of  petition  for 

rulemaking;  advance  notice  of  proposed 

rulemaking  to  establish  a  control  date 


for  the  hagfish  fishery;  request  for 
comments. 

SUMMARY:  NMFS  announces  its  decision 
to  deny  the  rulemaking  requested  in  a 
Petition  for  Rulemaking  submitted  by 
Mr.  William  R.  Palombo,  Nippert 
Fishing  Corporation  (Petitioner).  On 
January  18,  2002,  the  Petitioner 
submitted  a  Petition  requesting  that 
NMFS  immediately  implement 
emergency  measures  to  limit  entr\'  into 
the  Atlantic  hagfish  fishery.  At  present, 
the  Atlantic  hagfish  fishery  is  not 
regulated  under  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act). 

NMFS  also  announces  that  it  is 
considering,  and  is  seeking  public 
comment  on,  proposed  rulemaking  to 
control  future  access  to  the  hagfish 
[Myxine  glutinosa)  resource  should  a 
management  regime  be  developed  and 
implemented  under  the  Magnuson- 
Stevens  Act  that  would  limit  the 
number  of  participants  in  the  fishery. 
This  aimouncement  is  also  intended,  in 
part,  to  promote  awareness  of  potential 
eligibility  criteria  for  future  access  and 
to  discourage  speculative  entry  into  the 
fishery  while  the  New  England  Fishery 
Management  Council  (Council)  and 
NMFS  consider  whether  to  control 
access  to  the  hagfish  fishery  and,  if  they 
decide  in  favor  of  controlling  access  to 
the  hagfish  fishery,  which  methods 
should  be  used. 

DATES:  The  date  of  publication  of  this 
notification,  August  28.  2002  will  be 
known  as  the  "control  date"  and  may  be 
used  for  establishing  eligibility  criteria 
for  determining  levels  of  futiu^  access  to 
the  hagfish  fishery  subject  to  Federal 
authority.  Comments  on  the  notice  of  a 
control  date  must  be  received  by  5  p.m. 
EST  September  27,  2002.  Comments 
will  not  be  accepted  via  email. 
ADDRESSES:  Comments  should  be 
directed  to  Patricia  A.  Kurkul,  Regional 
Administrator,  National  Marine 
Fisheries  Service,  1  Blackburn  Drive, 
Gloucester,  MA  01930.  The  envelope 
should  be  marked  "Hagfish  Control  Date 
Comments." 

FOR  FURTHER  INFORMATION  CONTACT: 
Myles  Raizin,  Fishery  Policy  Analyst, 
(978)  281-9104,  fax  (978)  281-9135,  e- 
mail  Myles.A.Raizin@Noaa.gov. 
SUPPLEMENTARY  INFORMATION: 

Finding  on  Petition  for  RulemaJdng 

On  April  5,  2002,  NMFS  published  a 
Notice  of  Receipt  of  Petition  for 
Rulemaking  requesting  public  comment 
on  a  Petition  for  Rulemaking  submitted 
by  the  Petitioner  (67  FR  16362).  NMFS 
also  solicited  information  on  Atlantic 
hagfish  biology  and  ecology.  The 


Petitioner  had  requested  that  NMFS 
immediately  implement  emergency 
measures  to  limit  entry  into  the  Atlantic 
hagfish  fishery.  A  full  discussion  of  the 
Petitioner's  request  is  included  in  the 
preamble  to  the  Notice  of  Receipt  of 
Petition  for  Rulemaking  and  is  not 
repeated  here. 

Comments  and  Responses 

Four  comment  letters  were  received 
during  the  comment  period  for  this 
action,  which  ended  on  May  6,  2002. 
Three  commentors  favored  the  petition. 
One  was  from  the  original  petitioner, 
who  restated  the  points  made  in  his 
Petition.  The  other  two  in  favor  were 
from  an  Atlantic  hagfish  vessel  owner 
and  from  one  group  of  scientists  from 
the  Shoals  Marine  Laboraton,'  who  have 
studied  Atlantic  hagfish.  One  opposing 
comment  was  received  from  an  Atlantic 
hagfish  processor. 

Comment  l.The  scientists  who 
'commented  noted  that  published 
scientific  studies  suggest  that  Atlantic 
hagfish  are  likely  vulnerable  to 
overfishing  since  reproductive  capacity 
of  hagfish  is  extremely  limited.  They 
note  that  females  of  reproductive  age 
produce  a  single  crop  of  10  to  20  eggs, 
at  most,  once  per  year.  They  also  note 
that  there  is  high  mortality  of  discarded 
Atlantic  hagfish  because  animals  die 
from  thermal  and  salinity  shock  in 
surface  water.  They  note  they  have 
sampled  the  same  research  site  since 
1987  and  believe  their  findings  indicate 
the  area  was  quickly  depleted  after  it 
was  targeted  by  Atlantic  hagfish  vessels 
in  1996. 

Response:  NMFS  recognizes  that  there 
are  vaiid  reasons  for  a  management 
program  to  be  initiated  for  Atlantic 
hagfish.  However,  there  is  insufficient 
data  available  to  conclude  that  the 
status  of  the  Atlantic  hagfish  resource 
merits  emergency  action  by  the 
Secretary  of  Commerce.  NMFS  is 
publishing  a  control  date  to  discourage 
speculative  entry  to  the  fishery  and  will 
urge  the  Council  to  develop  a  fishery- 
management  plan.  The  New  England 
Fisheries  Science  Center,  NMFS.  will 
conduct  a  Stock  Assessment  Review 
Committee  (SARC)  for  Atlantic  hagfish 
in  June,  2003.  The  SARC  will  be  tasked 
with  determining  stock  size  and 
abundance  and  estimating  biological 
reference  points.  This  information  can 
be  used  by  the  Coimcil  to  develop 
management  measures. 

Comment  2:  An  Atlantic  hagfish 
processor  notes  that  in  order  to  redirect 
fishing  effort  off  of  intensively  fished 
traditional  Atlantic  hagfish  grounds  and 
obtain  better  quality  product,  he  has 
relied  on  larger  vessels  that  can  transit 
further  to  other  fishing  grounds  this 
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year.  He  notes  that  larger  deck  spaces 
allow  boats  to  cull  out  small  individuals 
cind  return  them  to  the  ocean  alive.  He 
also  notes  he  has  seen  improvement  in 
product  quality  due  to  the  refrigeration 
capabilities  of  larger  vessels.  He  believes 
that  a  combination  of  larger  and  smaller 
vessels  is  desirable  for  the  fishery.  He 
believes  that  an  FMP  should  be 
developed,  but  with  the  aid  of  reliable 
scientific  data  based  on  stock 
assessments.  He  believes  it  would  be  a 
disservice  to  the  fishery  to  enact 
management  measures,  particularly 
through  an  emergency  action,  without 
data  and  questions  the  legality  of 
emergency  action  without  evidence  that 
an  emergency  exists. 

flesponse.NMFS  believes  that  a 
control  date  is  an  appropriate  first  step 
toward  management  because  it  provides 
a  tool  for  the  Council  should  it  decide 
it  is  necessary  to  include  controlled 
entry  in  the  management  program  for 
the  Atlantic  hagfish  fishery.  The  manner 
in  which  the  control  date  would  be 
utilized  would  be  determined  in  the 
future  and  would  not  necessarily 
distinguish  between  vessels  of  different 
sizes.  [ 

Denial  of  the  Petition 

There  is  no  evidence  of  an  emergency 
regarding  the  fishery  that  needs  to  be 
addressed.  NMFS  believes  that 
emergency  action  is  inappropriate 
because  there  is  no  evidence  that,  if 
determined  necessary,  there  is  sufficient 
time  to  develop  management  measures 
through  the  Magnuson-Stevens  Act 
process  would  result  in  irreparable 
harm  to  the  resource.  NMFS  will  urge 
the  Council  to  start  work  on  a  fishery 
management  program  for  hagfish.  In  the 
meantime,  publication  of  the  control 
date  will  discourage  speculative  entr\' 
into  the  fishery  and  provide  time  for  the 
Council  to  consider  the  issues 
concerning  the  stock  in  a  full  public 
process. 

Advance  Notice  of  Proposed 
Rulemaking  to  Establish  a  Control  Date 

While  there  currently  is  no  fishery 
management  plan  (FMP)  for  Atlantic 
hagfish,  NMFS  will  urge  the  Council  to 
develop  one.  As  part  of  that  FMP,  a 
controlled  access  system  may  be 
required  in  the  hagfish  fishery  to  match 
fishing  capacity  to  the  sustainable 
harvest  level.  The  limitation  of  entry 
into  the  fishery  may  be  based  on  levels 
of  participation  or  other  criteria  such  as 
domestic  harvest  capacity. 

The  control  date  is  intended  to 
discourage  speculative  entry  into  the 
Atlantic  hagfish  fishery  while  controlled 
access  schemes  are  developed  by  the 
Council.  The  control  date  will  help  to 


distinguish  established  participants 
from  speculative  entrants  to  the  fishery. 
Although  participants  are  notified  that 
entering  the  fishery  after  the  control 
date  will  not  ensure  them  of  future 
access  to  the  Atlantic  hagfish  resource 
on  the  grounds  of  previous 
participation,  additional  and/or  other 
qualifying  criteria  may  also  be  applied. 
The  Council  may  choose  different  and 
variably  weighted  methods  to  qualify 
participants  based  on  the  type  and 
length  of  participation  in  the  fishery. 

This  advance  notice  of  proposed 
rulemaking  establishes  August  28,  2002, 
as  the  control  date  for  potential  use  in 
determining  historical  or  traditional 
participation  in  the  Atlantic  hagfish 
fishery.  Consideration  of  a  control  date 
does  not  commit  the  Council  or  NMFS 
to  develop  any  particular  management 
regime  or  criteria  for  participation  in 
this  fishery.  The  Council  or  NMFS  may 
choose  a  different  control  date,  or  may 
choose  a  management  program  that  does 
not  make  use  of  such  a  date. 

Fishers  are  not  guaranteed  future 
participation  in  the  fishery,  regardless  of 
entry  date  or  intensity  of  participation 
in  this  fishery  before  or  after  the  control 
date.  The  Council  and  NMFS  may 
choose  to  give  variably  weighted 
consideration  to  fishers  active  in  the 
fishery  before  and  after  the  control  date. 
The  Council  and  NMFS  may  also  choose 
to  take  no  further  action  to  control  entry 
or  access  to  the  fishery,  in  which  case 
the  control  date  may  be  rescinded.  Any 
action  by  the  Council  or  NMFS  will  be 
taken  pursuant  to  the  requirements  for 
FMP  development  established  under  the 
Magnuson-Stevens  Act. 

This  notice  also  advises  the  public 
that,  if  in  the  future  the  Councils  or 
NMFS  undertake  a  controlled  entry  or 
limited  entry  program,  evidence  of  prior 
participation  in  the  hagfish  fishery  in 
Federal  waters  may  be  required  as  a 
means  of  demonstrating  eligibility. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  .August  21,  2002. 
William  T.  Hogarth, 

Assistant  Administrator  for  Fisheries, 
Xational  Marine  Fisheries  Service. 
IFR  Doc:.  02-21984  Filed  8-27-02;  8:45  am] 
BILUNG  COD€  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  082002B] 

New  England  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  meeting  notification. 

SUMMARY:  The  New  England  Fishery 
Management  Coimcil  (Council)  will 
hold  a  3-day  Coimcil  meeting  from 
September  10  through  September  12, 
2002,  to  consider  actions  affecting  New 
England  fisheries  in  the  U.S.  exclusive 
economic  zone  (EEZ). 
DATES:  The  meeting  will  be  held  on 
Tuesday,  Wednesday,  and  Thursday, 
September  10, 11,  and  12,  2002.  The 
meeting  will  begin  at  9  a.m.  on  Tuesday 
and  at  8:30  a.m.  on  Wednesday  and 
Thursday. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Providence  Biltmore  Hotel,  11 
Dorrance  Street,  Kermedy  Plaza, 
Providence,  RI  02903;  telephone  (401) 
421-0700.  Requests  for  special 
accommodations  should  be  addressed  to 
the  New  England  Fishery  Management 
Council,  50  Water  Street,  Mill  2, 
Newburyport,  MA  01950;  telephone 
(978) 465-0492. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  Executive  Director,  New 
England  Fishery  Management  Council, 
(978) 465-0492. 
SUPPLEMENTARY  INFORMATION: 

Tuesday,  September  10,  2002 

Following  introductions,  newly 
appointed  and  re-appointed  Council 
members  will  take  the  Oath  of  Office 
and  the  Council  will  elect  its  2002-2003 
slate  of  officers.  Late  in  the  morning 
session  there  will  be  a  presentation  by 
the  State  Department  liaison  on  the 
European  Union's  request  to  negotiate  a 
governing  international  fisheries 
agreement  (GIF A),  with  particular 
implications  for  the  Atlantic  herring 
fishery.  There  also  will  be  a  briefing  on 
the  status  of  the  U.S.  National  Plan  of 
Action  under  the  United  Nations  Food 
and  Agriculture  Organization's 
International  Plan  of  Action  to  address 
Illegal,  Unregulated,  and  Unreported 
Fishing.  During  the  afternoon  session 
there  will  be  a  presentation  by  NMFS 
Office  of  Law  Enforcement  about  its 
Vessel  Monitoring  System  (VMS) 
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program.  There  also  will  be  a 
discussion,  led  by  the  Coimcil's  VMS 
Committee,  on  recommendations 
concerning  consistency  of  VMS 
requirements  across  fishery 
management  plans  (FMPs).  This  will  be 
discussed  in  the  context  of  a  change  to 
the  Atlantic  Herring  FMP  that  would 
require  evidence  of  a  VMS  onboard  the 
vessel  prior  to  issuance  of  a  herring 
fishing  permit,  thereby  creating 
consistency  with  other  Coimcil 
management  plans  that  require  a  VMS. 
The  Enforcement  Committee  will  then 
report  on  a  proposal  to  prohibit 
fishermen  who  hold  Federal  fisheries 
permits  from  selling  fish  to  an 
unlicenced  dealer.  This  committee  also 
will  brief  the  Coimcil  on  its  review  of 
management  measures  proposed  for 
inclusion  in  the  Northeast  Multispecies 
and  Atlantic  Sea  Scallop  FMPs,  and  the 
proposed  Northeast  Skate  FMP  from  an 
enforcement  perspective,  the 
enforceability  of  general  category 
landings  restrictions,  particularly  the 
state  waters  only  exemption  for  Atlantic 
sea  scallops.  The  final  agenda  item  for 
the  day  will  consist  of  a  presentation  by 
NMFS  staff  on  streamlining  the  FMP 
adjustment  and  monitoring  process  and 
a  discussion  of  potential  alternatives 
that  would  promote  regulatory 
efficiency. 

Wednesday,  September  11,  2002 

The  Council  meeting  will  reconvene 
on  Wednesday  with  possible  action  on 
groundfish  concerning  the  review  and 
approval  of  draft  text  for  the  status 
determination  criteria  section  to  be 
included  in  the  Northeast  Multispecies 
FMP  Amendment  13  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS).  Council  staff  also 
will  brief  the  Council  on  progress  to 
date  on  preparation  of  the  Amendment 
13  DSEIS  to  clarify  any  associated  issues 
related  to  that  work.  The  Council's 
Research  Steering  Committee  will  then 
review  recent  committee  activities, 
including  the  status  and  content  of 
recent  and  future  NMFS'  Requests  for 
Proposals  to  solicit  collaborative 
research  projects.  The  Council's  Whiting 
Committee  will  present  a  report, 
including  a  presentation  of  2002  Stock 
Assessment  and  Fishery  Evaluation 
Report  for  small  mesh  multispecies,  and 
a  discussion  of  recommendations  from 
the  Whiting  Monitoring  Committee.  The 
committee  intends  to  approve  initial 


action  on  Framework  37  to  the 
Northeast  Multispecies  FMP.  The 
Council  will  select  management  options 
for  analysis  that  may  modify  or 
eliminate  the  Year  4  default  measure  for 
small  mesh  multispecies  and  may 
establish  new  exempted  fishery  areas  for 
whiting  within  the  Gulf  of  Maine/ 
Georges  Bank  Regulated  Mesh  Area.  The 
Mid-Atlantic  and  New  England 
Councils  will  hold  a  scoping  hearing  on 
issues  related  to  Amendment  2  to  the 
Monkfish  FMP.  The  Councils  are 
considering  revising  the  monkfish 
limited  access  permit  system  in 
Amendment  2  to  allow  vessels  that 
landed  monkfish  after  the  original 
control  date  in  the  southern  end  of  the 
range  of  the  fishery  to  qualify  for 
permits.  The  public  will  have  an 
opportunity  to  provide  oral  comments  at 
this  time. 

Thursday,  September  12,  2002 

The  meeting  will  reconvene  on 
Thursday  with  reports  on  recent 
activities  from  the  Council  Chairman 
and  Executive  Director,  the  NMFS 
Regional  Administrator,  Northeast 
Fisheries  Science  Center  and  Mid- 
Atlantic  Fishery  Management  Council 
liaisons,  NOAA  General  Counsel  and 
representatives  of  the  U.S.  Coast  Guard, 
NMFS  Enforcement  and  the  Atlantic 
States  Marine  Fisheries  Commission. 
This  will  be  followed  by  a  brief  period 
for  public  comments  on  any  item 
relevant  to  Council  business,  but. not 
otherwise  listed  on  the  agenda.  The 
Habitat  Committee  will  request  that  the 
Council  consider  its  recommendations 
on  alternatives  to  minimize  the  effects 
of  scallop  fishing  on  Essential  Fish 
Habitat  for  inclusion  in  Amendment  10 
to  the  Atlantic  Sea  Scallop  FMP  and  for 
analysis  in  the  associated  DSEIS.  During 
the  final  afternoon  of  the  meeting,  the 
Scallop  Committee  vyill  ask  the  Council 
to  consider  approval  of  final  action  on 
Framework  Adjustment  15,  the  annual 
adjustment  to  the  Atlantic  Sea  Scallop 
FMP.  Options  under  consideration  for 
the  2003  fishing  year  include,  but  are 
not  limited  to,  em  adjustment  to  the 
annual  day-at-sea  allocations  for  vessels 
with  full-time,  part-time,  and  occasional 
limited  access  permits,  ranging  from  45 
full-time  days  (no  action)  to  120  full- 
time  days  (status  quo)  and  other 
amounts  that  meet  the  FMP's  mortality 
objective;  continuing  the  controlled 
access  program  for  one  or  both  of  the 


Hudson  Canyon  and  Virginia  Beach/ 
North  Carolina  Areas  (VA/NC)  or  no 
action  (re-opening  the  areas  to  general 
scallop  management).  The  controlled 
access  program  changes  include  raising 
the  scallop  possession  limit  to  21,000 
pounds  meat  weight  and  allocating  trips 
to  limited  access  vessels  based  on  a  high 
or  low  mortality  target  for  these  rebuilt 
areas.  Other  provisions  of  the  controlled 
access  program  would  continue 
unchanged.  A  day-at-sea  tradeoff 
exemption  procedure  for  vessels  that 
fish  in  the  Hudson  Canyon  and  VA/NC 
Areas  controlled  access  program,  but 
whose  trips  are  terminated  early  due  to 
weather,  illness,  equipment  failure  or 
other  reasons  also  will  be  considered. 
The  Council  meeting  will  adjourn  once 
any  other  outstanding  business  is 
addressed. 

Although  other  non-emergency  issues 
not  contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  those 
issues  may  not  be  the  subjects  of  formal 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  listed  in  this  notice.  Any 
issues  arising  after  publication  of  this 
notice  that  require  emergency  action 
under  section  305(c)  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  will  be  addressed, 
provided  that  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

The  New  England  Council  will 
consider  public  comments  at  a 
minimum  of  one  Council  meeting  before 
making  recommendations  to  the  NMFS 
Regional  Administrator  on  any 
framework  adjustment  to  a  fishery 
management  plan.  Documents 
pertaining  to  framework  adjustments  are 
available  for  public  review  7  days  prior 
to  a  final  vote  bv  the  Council. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Paul 
I.  Howard  (see  ADDRESSES)  at  least  5 
days  prior  to  the  meeting  date. 

Dated:  .August  21.2002. 
Virginia  M.  Fay, 

Acting  Director.  Officv  of  SiistainahU^ 
Fisheries.  Sational  Marine  Fisheries  Sen.  ice. 
(KR  Doc.  02-21809  Filed  8-27-02;  8:4.t  am) 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service         | 

Pacific  Northwest  Region  Invasive 
Plant  Project;  Colvllle,  Okanogan, 
Wenatchee,  ML  Baker-Snoqualmie, 
Olympic  and  Gifford  Pincliot  National 
Forests  In  Washington,  and  Columbia 
Rh^er  Gorge  National  Scenic  Area, 
Malheur,  FremonL  Deschutes,  Ochoco, 
Rogue  Rh^er,  Sisldyou,  l/lt.  Hood, 
Siuslaw,  Umpqua,  Umatilla,  Willamette, 
Wallowa-Whitman,  and  Winema 
National  Forests  In  Oregon 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service  will 
prepare  an  environmental  impact 
statement  (EIS)  to  amend  Forest  Flan 
direction  to  enhance  our  ability  to 
protect  native  ecosystems  from  invasive, 
non-native  plants.  This  action  will  build 
on  the  Region's  existing  program  by 
improving  our  ability  to  prevent  the 
introduction  of  invasive  plant  species, 
improve  detection  and  rapid  response  to 
new  infestations,  and  control  of  existing 
populations. 

DATES:  Comments  concerning  the  scope 
of  this  analysis  should  be  received  no 
later  than  September  30,  2002. 
ADDRESSES:  Submit  written  comments 
to  Natural  Resource  Staff;  Invasive  Plant 
Team,  Forest  Health  Protection  Group: 
Pacific  Northwest  Regional  Office,  P.O. 
Box  3623,  Portland,  OR  97208-3623. 
FOR  FURTHER  INFORMATION  CONTACT: 
Eugene  Skrine,  Team  Leader,  Invasive 
Plant  Project.  Pacific  Northwest 
Regional  Office,  PO  Box  3623,  Portland, 
OR  97208^3623  or  by  calling  (503)  32fr- 
4310.       ( 

SUPPLEMmTARY  INFORMATION: 
Needfol^  the  Proposal 

Approximately  400,000  acres  of 
National  Forests  and  Grasslands  are 
reported  to  be  degraded  in  the,Pacific 


Northwest  Region  by  infestations  of 
invasive,  non-native  plants.  This 
infestation  has  a  high  potential  to 
expand  and  further  degrade  forest  and 
grasslands.  Invasive  plants  spread 
across  landscapes,  unimpeded  by 
ownership  boundaries.  Infested  areas 
represent  potential  seed  souirces  for 
continuation  of  the  invasion  on 
neighboring  lands.  Infestations  can  be 
eliminated,  controlled  or  exacerbated 
through  utilization  of  specific 
management  practices.  Invasive  species 
create  a  host  of  environmental  and  other 
effects,  most  of  which  are  harmful  to 
native  ecosystem  biodiversity  and 
processes,  including: 

•  Displacement  of  native  plants. 

•  Reduction  in  functionality  of 
habitat  and  forage  for  wildlife  and 
livestock. 

•  Threats  to  populations  of 
threatened,  endangered  and  sensitive 
species. 

•  Alteration  of  physical  and 
biological  properties  of  soil,  including 
productivity. 

•  Changes  to  the  intensity  and 
frequency  of  fires. 

•  High  monetary  cost  of  controlling/ 
managing  invasive  plants. 

•  Loss  of  recreational  opportunities. 
Current  regional  management 

direction  addressing  invasive  plant 
prevention,  early  detection,  treatment, 
inventory  and  monitoring,  and 
subsequent  site  restoration  needs  to  be 
expanded  and  clarified.  There  is  a 
critical  need  for  the  development  of 
clear,  and  comprehensive  Forest  Plan 
standards  and  guidelines  that  allow 
more  timely  and  more  effective 
management  and  prevention  practices 
for  projects  and  programs  in  the  Pacific 
Northwest  Region. 

Executive  Order  13112  Invasive 
Species  (Feb.  1999)  provides  direction 
that  Federal  agencies  shall:  (1)  Prevent 
the  introduction  of  invasive  species:  (2) 
detect  and  respond  rapidly  to  and 
control  populations  of  such  species  in  a 
cost-effective  and  environmentally 
sound  manner;  (3)  monitor  invasive 
species  populations  accurately  and 
reliably:  (4)  provide  for  restoration  of 
native  species  and  habitat  conditions  in 
ecosystems  that  have  been  invaded. 
This  EIS  and  subsequent  site-specific 
NEPA  analysis  will  implement  this 
Executive  Order. 

The  1988  Vegetation  Management  EIS 
and  Record  of  Decision  (ROD),  and  the 


1989  Mediated  Agreement  focused  on 
competing  vegetation  in  forest 
plantations.  The  ROD  identifies 
prevention  as  the  preferred  strategy  for 
vegetation  management,  and  provides 
direction  for  analyzing  prevention 
strategies  for  projects.  However,  neither 
the  ROD,  nor  the  Mediated  Agreement, 
thoroughly  addressed  the  nimierous 
issues  specific  to  preventing  and 
treating  invasive  plants,  nor  do  they 
identify  standards  or  practices  that 
could  be  applied  to  prevent  invasive 
plants  from  becoming  established. 

The  1988  Record  of  Decision  (ROD) 
specified  and  specifically  limited  the 
type  and  range  of  tools  available  for  the 
treatment  of  competing  and  unwanted 
vegetation.  Neither  the  ROD  nor  the 
Mediated  Agreement  provides  a 
mechanism  for  adapting  its 
requirements  and  adopting  new 
technologies.  The  use  of  biological 
agents  and  prescribed  fire  as  control 
mechanisms  were  not  fully  examined. 
Herbicides  approved  for  use  in  the  ROD 
were  developed  before  1980.  Today, 
new  herbicides  are  available  that  appear 
to  be  more  effective  on  target  plants,  and 
potentially  less  hazardous  to  humans 
and  wildlife. 

Given  the  seriousness  of  the  current 
invasive  species  situation.  National 
Forest  managers  need  more  operational 
flexibility  with  reduced  process,  greater 
cost-effectiveness  and  timely 
responsiveness,  without  increasing 
environmental  risks.  A  new  roadmap  for 
prevention  and  site  restoration,  as  well 
as  a  new  and  expanded  toolbox, 
including;  biological,  fire,  mechanical, 
manual,  cultm-al,  and  chemical  tools, 
are  critical  to  successfully  managing  our 
invasive  plant  problem.  New  Forest 
Plan  standards  and  guidelines  will 
significantly  enhance  our  ability  to  deal 
effectively  with  this  threat  to  the 
integrity  and  productivity  of  the 
National  Forests  in  the  Pacific 
Northwest  Region. 

Proposed  Action 

The  USDA  Forrest  Service,  Pacific 
Northwest  Region,  proposes  to  amend 
Forest  Plan  direction  to  enhance  our 
ability  to  protect  native  ecosystems  from 
invasive,  non-native  plants.  This  action 
will  build  on  the  Region's  existing 
program  by  improving  our  ability  to 
prevent  the  introduction  of  invasive 
plant  species,  improved  detection  and 
rapid  response  to  new  infestations,  and 
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control  of  existing  populations  in  a  cost- 
effective  and  environmentally  sound 
manner.  In  addition,  this  action  will 
provide  for  restoration  of  native  species 
and  habitat  in  ecosystems  that  have 
been  invaded.  The  proposed  action 
would  result  in  amendments  to  existing 
National  Forest  Land  and  Resource 
Management  Plans,  which  earlier 
incorporated  decisions  made  through 
the  1988  Record  of  Decision/FEIS  for 
Managing  Competing  and  Unwanted 
Vegetation,  and  the  1989  Mediated 
Agreement.  This  action  would  replace 
the  portions  of  the  Record  of  Decision 
and  Mediated  Agreement  that  addresses 
invasive  species. 

Proposed  Scoping 

Public  participation  is  an  important 
part  of  the  analysis.  The  Forest  Service 
is  seeking  information,  comments,  and 
assistance  from  Federal,  State  and  local 
agencies,  tribes,  and  other  individuals 
or  organizations  who  may  be  interested 
in  or  affected  by  the  proposed  action. 
Comments  submitted  during  the  scoping 
process  should  be  in  writing.  They 
should  be  specific  to  the  action  being 
proposed  and  should  describe  as  clearly 
and  completely  as  possible  any  issues 
the  commentor  has  with  the  proposal. 
This  input  will  be  used  in  preparation 
of  the  draft  EIS. 

In  addition  to  this  scoping,  the  public 
may  visit  Forest  Service  officials  at  any 
time  diu-ing  the  analysis  and  prior  to  the 
decision.  To  facilitate  public 
participation  additional  scoping 
opportunities  will  include:  a  scoping 
letter,  public  meetings  (dates  and 
locations  yet  to  be  determined), 
newsletters,  and  a  Web  site  with  address 
[http://www.fs.fed.us/r6/invasiveplant- 

eis). 

Preliminary  Issues  Identified  to  Date 

Preliminary  issues  that  have  been 
identified  are: 

•  Invasive  plant  infestations  are 
expanding  and  threatening  the  health 
and  stability  of  native  plant 
communities  and  ecosystems. 

•  The  application  of  herbicides,  as 
one  potential  treatment  method,  may 
pose  risks  to  human  health  and  the 
environment,  including  soil,  water, 
native  plants,  fish,  and  wildlife 
resources. 

Alternatives  Considered 

The  No  Action  alternative  will  serve 
as  a  baseline  for  comparison  of 
alternatives.  This  alternative  will  be  no 
change  from  current  management  of  the 
Forests  and  will  be  fully  developed  and 
analyzed.  The  proposed  action,  as 
described  above  will  be  considered  as 
an  alternative.  Additional  alternatives 


may  be  developed  around  the  proposed 
action  to  address  issues  identified  in  the 
scoping  and  public  involvement 
process. 

Estimated  Dates  for  Draft  and  Final  EIS 

The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  by  July  2003.  The 
comment  period  on  the  draft  EIS  will  be 
45  days  from  the  date  the  EPA  publishes 
the  notice  of  availability  in  the  Federal 
Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  the  draft  EIS  must  structure 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NEDC.  435  U.S.  519.553  (1978).  Also, 
environmental  objectives  that  could  be 
raised  at  the  draft  EIS  stage  but  that  are 
not  raised  until  after  the  completion  of 
the  final  EIS  may  be  waived  or 
dismissed  by  the  courts.  City  of  Angoon 
V.  Model,  803  F.  2d  1016,  1022  (9th  Cir. 
1986)  and  Wisconsin  Heritage,  Inc.  v. 
Harris,  490  F.  Supp.  1334  (E.D.  Wis. 
1980).  Because  of  these  court  rulings,  it 
is  very  important  that  those  interested 
in  this  proposed  action  participate  by 
the  close  of  the  45-day  comment  period; 
so  that  substantive  comments  and 
objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final  EIS. 
To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
the  comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  EIS  or  the  merits 
of  the  alternatives  formulated  and 
discussed  in  the  statement.  Reviewers 
may  wish  to  refer  to  the  Council  on 
Environmental  Quality  Regulations  for 
implementing  the  procedural  provision 
of  the  National  Environmental  Policy 
Act  (40  CFR  1503.3/ in  addressing  these 
points. 

Comments  received  in  response  to 
this  solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 


comments  may  not  have  standing  to 
appeal  the  subsequent  decision  under 
36  CFR  part  215.  Additionally,  pursuant 
to  7  CFR  1.27(d).  any  person  may 
request  the  agency  to  withhold  a 
submission  from  the  public  record  by 
showing  how  the  Freedom  of 
Information  Act  (FOIA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOIA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

Comments  on  the  draft  EIS  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
final  EIS.  The  final  EIS  is  scheduled  to 
be  completed  in  December  2003.  The 
Regional  Forester  for  the  Pacific 
Northwest  Region  is  the  responsible 
official  and  as  such  will  consider 
comments,  responses,  environmental 
consequences  discussed  in  the  final  EIS, 
and  applicable  laws,  regulations,  and 
policies  in  making  a  decision  regarding 
this  proposed  action.  The  responsible 
official  will  document  the  decision  and 
rationale  for  the  decision  in  the  Record 
of  Decision.  It  will  be  subject  to  Forest 
Service  Appeal  Regulations  (36  CFR 
part  215). 

Dated:  August  21,2002. 
Richard  W.  Sowa, 
Acting  Deputy  Regional  Forester. 
[FR  Doc.  02-21882  Filed  8-27-02;  8:45  am) 

BILUNG  CODE  3410-11-M 


BROADCASTING  BOARD  OF 
GOVERNORS 

Sunshine  Act  Meeting 

DATE  AND  TIME:  September  10,  2002:  2 
p.m.-5  p.m. 

PLACE:  Cohen  Building,  Room  3321.  330 
Independence  Ave..  SW.,  Washington. 
DC  20237. 

CLOSED  MEETING:  The  members  of  the 
Broadcasting  Board  of  Governors  (BBG) 
will  meet  in  closed  session  to  review 
and  discuss  a  nimiber  of  issues  relating 
to  U.S.  Government-funded  non- 
military  international  broadcasting.  If 
necessary,  the  Board  will  reconvene  the 
following  day  to  conclude  its  business. 
They  will  address  internal  procedural, 
budgetary,  and  personnel  issues,  as  well 
as  sensitive  foreign  policy  issues 
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relating  to  potential  options  in  the  U.S. 
international  broadcasting  field.  This 
meeting  is  closed  because  if  open  it 
likely  would  either  disclose  matters  that 
would  be  properly  classified  to  be  kept 
secret  in  the  interest  of  foreign  policy 
under  the  appropriate  executive  order  (5 
U.S.C.  552b.(c)(l))  nr  would  disclose 
information  the  premature  disclosure  of 
which  would  be  likely  to  significantly 
frustrate  implementation  of  a  proposed 
agency  action.  (5  U.S.C.  552b.(c)(9){B)) 
In  addition,  part  of  the  discussion  will 
relate  solely  to  the  internal  personnel 
and  organizational  issues  of  the  BBC  or 
the  International  Broadcasting  Bureau. 
(5  U.S.C.  552b.(c){2)  and  (6)). 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Persons  interested  in  obtaining  more 
information  should  contact  either 
Brenda  Hardnett  or  Carol  Booker  at 
(202)  401-3736. 

Dated:  August  23.  2002. 
Carol  Booker, 
Legal  Counsel. 

[FR  Doc.  02-22125  Filed  8-26-02;  2:40  pm] 
BILLING  CODE  8230-01-M 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

The  Department  of  Commerce  (DOC) 
has  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
clearance  the  following  proposal  for 
collection  of  information  under 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 

Agency:  Bureau  of  Industry  and 
Security. 

Title:  National  Security  and  Critical 
Technology  Assessment  of  the  U.S. 
Industrial  Base. 

Agency  Form  Number:  N/A. 

OMB  Approval  Number:  0694-0119. 

Type  of  Request:  Extension  of  a 
currently  approved  collection  of 
information. 

Burden:  24,000  hours. 

Average  Time  Per  Response:  4  hours 
per  response. 

Number  of  Respondents:  6,000 
respondents. 

Needs  and  Uses:  The  Department  of 
Commerce/BIS,  in  coordination  with 
other  govenmient  agencies  and  private 
entities,  conduct  assessments  of  U.S. 
industries  deemed  critical  to  our 
national  security.  The  information 
gathered  is  needed  to  assess  the  health 
and  competitiveness  as  well  as  the 
needs  of  the  targeted  industry  sector  in 
order  to  maintain  a  strong  U.S. 
industrial  base.  Data  obtained  from  the 
surveys  will  be  used  to  prepare  an 


assessment  of  the  current  status  of  the 
targeted  industry,  addressing 
production,  technological 
developments,  economic  performance, 
employment  and  academic  trends,  and 
international  competitiveness. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit 
institutions. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
202-395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20230. 

Dated:  August  22,  2002. 
Madeleine  Clayton, 

Departmental  Forms  Clearance  Officer,  Office 

of  the  Chief  Information  Officer. 

[FR  Doc.  02-21814  Filed  8-27-02;  8:45  am) 

BILUNG  CODE  SSIO-JT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  Bureau  of  Industry  and 
Security. 

Title:  Requests  For  Appointment  Of 
Technical  Advisory  Committee. 

Form  number(s):  Not  applicable. 

Agency  Approval  Number:  0694- 
0100. 

Type  of  Request:  Renewal  of  an 
-existing  collection. 

Burden:  5  hours. 

Number  of  respondents:  1. 

Average  hours  per  response:  5. 

Needs  and  uses:  The  Technical  . 
Advisory  Committees  (TAC)  were 
established  to  advise  and  assist  the  U.S. 
Government  on  export  control  matters. 
In  managing  the  operations  of  the  TACs, 
the  Department  of  Commerce  is 
responsible  for  implementing  the 
policies  and  procedures  prescribed  in 
the  Federal  Advisory  Committee  Act. 
The  Bureau  of  Export  Administration 
provides  technical  and  administrative 


support  for  these  committees.  The  TACs 
advise  the  government  on  proposed 
revisions  to  export  control  lists, 
licensing  procedures,  assessments  of  the 
foreign  availability  of  controlled 
products,  and  export  control 
regulations. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
202-395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
DOC  Paperwork  Clearance  Officer,  (202) 
482-3129,  Department  of  Commerce, 
Room  6608,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  22,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-21815  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  3510-JT-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposed  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 
AGENCY:  Bureau  of  Industry  and 
Security. 

Title:  Miscellaneous  Activities. 

Form  Number(s):  Not  applicable. 

Agency  Approval  Number:  0694- 
0102. 

Type  of  Request:  Renewal  of  an 
existing  collection. 

Burden:  10  hours. 

Number  of  respondents:  2. 

Average  hours  per  response:  5. 

Needs  and  uses:  On  September  30, 
1993,  the  Secretary  of  Commerce 
submitted  to  the  Congress  a  report  of  the 
Trade  Promotion  Coordinating 
Committee,  entitled  Toward  a  National 
Export  Strategy.  The  report  Included  the 
goal  to  "Undertake  a  comprehensive 
review  of  the  Export  Administration 
Regulations  to  simplify,  clarify,  and 
make  the  regulations  more  user- 
friendly".  To  carry  out  this 
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recommendation,  BIS  has  rewritten  the 
entire  EAR.  During  the  course  of  this 
process,  many  activities  imposed  on  the 
public  were  changed  to  reduce  the 
burden,  however  the  methods  varied. 
Some  were  merely  eliminated;  others 
had  old  activities  replaced  with  newer, 
simpler  activities,  and  still  others  had 
new  activities  added  to  permit 
participation  in  programs  where 
prohibitions  once  existed.  Therefore,  to 
the  extent  activities  have  been  added  or 
changed  but  not  deleted,  this  collection 
represents  the  authority  to  collect,  on 
rare  occasions,  certain  information  from 
the  public.  This  assembly  of  information 
collection  activities  is  comprised  of  two 
activities.  The  two  of  these — 
"Registration  Of  U.S.  Agricultural 
Commodities  For  Exemption  From 
Short  Supply  Limitations  On  Export", 
and  "Petitions  For  The  Imposition  Of 
Monitoring  Or  Controls  On  Recyclable 
Metallic  materials;  Public  Hearings"  are 
statutory  in  nature  and — though  they 
never  have  been  applied — must  remain 
a  part  of  BIS's  information  collection 
budget  authorization. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
202-395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  Office  of  the  Chief  Information 
Officer,  (202)  482-3129,  Department  of 
Commerce,  room  6608,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker,  OMB  Desk 
Officer,  room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  20,  2002. 
Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
IFR  Doc.  02-21816  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  351(>-33-P 


DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-570-827] 

Certain  Cased  Pencils  from  tlie 
People's  Republic  of  Ciiina:  Extension 
of  Time  Limit  for  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

DATES:  EFFECTIVE  DATE:  August  28, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Stolz  or  Michele  Mire,  AD/CVD 
Enforcement,  Office  4,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-4474  or  (202)  482- 
4711,  respectively. 

SUPPLEMENTARY  INFORMATION: 

TIME  LIMITS 

Statutory  Time  Limits 

Section  751(a)(3)(A)  of  the  Tariff  Act 
of  1930,  as  amended  (the  Act),  requires 
the  Department  of  Commerce  (the 
Department)  to  make  a  preliminary 
determination  within  245  days  after  the 
last  day  of  the  anniversan,'  month  of  an 
order  or  finding  for  which  a  review  is 
requested  and  a  final  determination 
within  120  days  after  the  date  on  which 
the  preliminary  determination  is 
published.  However,  if  it  is  not 
practicable  to  complete  the  review 
within  these  time  periods,  section 
751(a)(3)(A)  of  the  Act  allows  the 
Department  to  extend  the  245-day  time 
limit  for  the  preliminary  determination 
to  a  maximum  of  365  days  and  the  time 
limit  for  the  final  determination  to  180 
days  (or  300  days  if  the  Department 
does  not  extend  the  time  limit  for  the 
preliminary  determination)  from  the 
date  of  publication  of  the  preliminary 
determination. 

Background 

On  January  29,  2002,  the  Department 
published  a  notice  of  initiation  of 
administrative  review  of  the 
antidumping  duty  order  on  certain 
cased  pencils  from  the  People's 
Republic  of  China,  covering  the  period 
December  1,  2000,  through  November 
30,  2001.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews,  67  FR  4236  The  preliminary' 
results  are  currently  due  no  later  than 
September  2,  2002.' 


Extension  of  Time  Limit  for  Preliminary 
Results  of  Review 

We  determine  that  it  is  not  practicable 
to  complete  the  preliminary  results  of 
this  review  within  the  original  time 
limit.  Therefore,  the  Department  is 
extending  the  time  limit  for  completion 
of  the  preliminary  results  by  120  days 
until  no  later  than  December  31.  2002. 
See  Decision  Memorandum  from  Holly 
A.  Kuga  to  Bernard  T.  Carreau.  dated 
concurrently  with  this  notice,  which  is 
on  file  in  the  Central  Records  Unit. 
Room  B-099  of  the  Department's  main 
building.  We  intend  to  issue  the  final 
results  no  later  than  1 20  days  after  the 
publication  of  the  preliminary  results 
notice. 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act. 

Dated;  August  16.2002. 
Bernard  T.  Carreau, 
Deputy  Assistant  Secretary  for  Import 
Administration.  Group  II. 
|FR  D(x..  02-21^63  Filed  8-27-02;  tt:4.i  rfinl 
BILLING  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  Instruments 

Pursuant  to  section  6(c)  of  the 
Educational.  Scientific  and  Cultural 
Materials  Importation  Act  of  19fi(i  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  fur  the 
purposes  for  which  the  instruments 
shown  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  13  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff. 
Department  of  Commerce.  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  A.M.  and  5  P.M. 
in  Suite  4100W.  Department  of 
Commerce.  Franklin  Court  Building. 
1099  14th  Street,  NW..  Washington.  DC. 

Docket  Number:  02-036.  Applicant: 
University  of  California.  Department  of 
Chemistr\\  607  Charles  E.  Young  Dr.. 
East.  Los  Angeles.  CA  90095. 
Instrument:  Low  Temperature  Scanning 
Tunneling  Microscope  System.  Model 
LT-STM  1.  Manufacturer:  \TS  Createc 
GmbH,  Germany.  Intended  Use:  The 
instrument  is  intended  to  be  used  to 
determine  the  molecular  structure  and 
the  local  electronic,  mechanical  and 
chemical  properties  of  individual 
molecules  to  make  nanostructures  for 
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basic  research  in  nanoscience. 
Application  accepted  by  Commissioner 
of  Customs:  August  2,  2002. 

Docket  Number:  02-038.  Applicant: 
Department  of  Agriculture,  Biosciences 
Research  Laboratory,  1605  Albrecht 
Boulevard.  Fargo,  NfD  58105. 
Instrument:  Q  Fix  Colony  Picker 
System,  Model  QPix2.  Manufacturer: 
Genetex  Ltd.,  United  Kingdom. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  genotyping 
cereal  crops,  including  wheat,  barley 
and  oats  to  develop  a  better 
understanding  of  their  genetics  and  to 
incorporate  new  and  useful  genes  into 
the  crops  in  order  to  provide  farmers 
with  crops  better  able  to  withstand 
various  stresses  and  to  provide 
consumers  with  more  healthy  and 
nutritious  food.  Application  accepted  by 
Commissioner  of  Customs:  August  15, 
2002. 

Gerald  A.  2^rdy, 

Program  Manager.  Statutory  Import  Programs 

Staff. 

(FR  Doc.  02-21964  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  3510-OS-P 


DEPARTMErfT  OF  COMMERCE 
International  Trade  Administration 

Overseas  Trade  Missions 

AGENCY:  International  Trade 
Administration,  Department  of 
Commerce. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Commerce 
invites  U.S.  companies  to  participate  in 
the  below  listed  overseas  trade  mission. 
For  a  more  complete  description,  obtain 
a  copy  of  the  mission  statement  from  the 
Project  Officer  indicated  below. 

Electronic  Russia  Business 
Development  Mission  to  Moscow 

October  22-25,  2002 

Recruitment  closes  on  September  23, 
2002. 

For  further  information  contact:  Mr. 
Jon  Boyens,  U.S.  Department  of 
Commerce,  telephone  202—482-0573,  or 
e-mail  fon_Boyens@ita.doc.gov. 

Recruitment  and  selection  of  private 
sector  participants  for  the  trade  mission 
will  be  conducted  according  to  the 
Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions  dated  March  3,  1997. 

For  further  information  contact:  Mr. 
Thomas  Nisbet.  U.S.  Department  of 


Commerce.  Telephone  202-482-5657, 
or  e-mail  Tom_Sfisbet@ita.doc.gov. 

Dated:  August  21,2002. 
Thomas  H.  Nisbet, 

Director.  Export  Promotion  Coordination, 
Office  of  Planning,  Coordination  and 
Management. 

(FR  Doc.  02-21821  Filed  8-27-02:  8:45  am] 
BILUNG  CODE  351(M}R-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Notice  of  Solicitation  of  Applications 
for  Allocation  of  Tariff  Rate  Quotas  on 
the  Import  of  Certain  Worsted  Wool 
Fabrics 

August  22,  2002. 

AGENCY:  Department  of  Commerce, 
International  Trade  Administration. 
ACTION:  The  Department  of  Commerce 
(Department)  is  soliciting  applications 
for  an  allocation  of  the  2003  tariff  rate 
quotas  on  certain  worsted  wool  fabric. 

SUMMARY:  The  Department  of  Commerce 
hereby  solicits  applications  from 
persons  (including  firms,  corporations, 
or  other  legal  entities)  who  cut  and  sew 
men's  and  boys'  worsted  wool  suits  euid 
suit-like  jackets  and  trousers  for  an 
allocation  of  the  2003  tariff  rate  quotas 
on  certain  worsted  wool  fabric. 
Interested  persons  must  submit  an 
application  on  the  form  provided  to  the 
address  listed  below  by  5  p.m.  on 
September  27,  2002. 

"The  Department  will  cause  to  be 
published  in  the  Federal  Register  its 
determination  to  allocate  the  2003  tariff 
rate  quotas  and  will  notify  applicants  of 
their  respective  allocation  as  soon  as 
possible  after  that  date.  Promptly 
thereafter,  the  Department  will  issue 
licenses  to  eligible  applicants. 
DATES:  To  be  considered,  applications 
must  be  received  or  postmarked  by  5 
p.m.  on  September  27,  2002. 
ADDRESSES:  Applications  must  be 
submitted  to  the  Industry  Assessment 
Division,  Office  of  Textiles,  Apparel  and 
Consumer  Goods  Industries,  Room 
3001,  United  States  Department  of 
Commerce.  Washington,  D.C.  20230 
(telephone:  (202)  482-4058).  Application 
forms  may  be  obtained  from  that  office 
(via  facsimile  or  mail)  or  from  the 
following  Internet  address:  http:// 
web.ita.doc.gov/tacgi/wooltrq.nsf/ 
TRQApp. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sergio  Botero,  Office  of  Textiles  and 


Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4058. 

SUPPLEMENTARY  INFORMATION: 

BACKGROUND: 

Title  V  of  the  Trade  and  Development 
Act  of  2000  (the  Act)  created  two  tariff 
rate  quotas  (TRQs),  providing  for 
temporary  reductions  in  the  import 
duties  on  limited  quantities  of  two 
categories  of  worsted  wool  fabrics 
suitable  for  use  in  making  suits,  suit- 
type  jackets,  or  trousers:  (1)  for  worsted 
wool  fabric  with  average  fiber  diameters 
greater  than  18.5  microns  (Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)heading  9902.51.11);  and  (2)  for 
worsted  wool  fabric  with  average  fiber 
diameters  of  18.5  microns  or  less  (HTS 
heading  9902.51.12). 

On  August  6,  2002,  President  Bush 
signed  into  law  the  Trade  Act  of  2002, 
which  includes  several  amendments  to 
Title  V  of  the  Act.  These  include  the 
extension  of  the  program  through  2005; 
the  reduction  of  the  in-quota  duty  rate 
on  HTS  9902.51.12  (average  fiber 
diameter  18.5  microns  or  less)  from  6 
percent  to  zero,  effective  for  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1, 
2002;  and  an  increase  in  the  2003  TRQ 
levels  to  3,500,000  square  meters  for 
HTS  9902.51.12  and  to  4,500,000  square 
meters  for  HTS  9902.51.11.  These  levels 
may  be  modified  under  procedures  set 
forth  in  15  CFR  340. 

The  Act  requires  that  the  TRQs  be 
allocated  to  persons  who  cut  and  sew 
men's  and  boys'  worsted  wool  suits, 
suit-type  jackets  and  trousers  in  the 
United  States.  On  January  22,  2001  the 
Department  published  regulations 
establishing  procedures  for  allocating 
the  TRQs.  66  FR  6459,  15  CFR  335.  In 
order  to  be  eligible  for  an  allocation,  an 
applicant  must  submit  an  application  on 
the  form  provided  to  the  address  listed 
above  by  5  p.m.  on  September  27,  2002 
in  compliance  with  the  requirements  of 
15  CFR  335. 

Any  business  confidential 
information  that  is  marked  business 
confidential  will  be  kept  confidential 
and  protected  from  disclosure  to  the  full 
extent  permitted  by  law. 

Dated:  August  22,  2002. 
Pliilip  J.  Marteilo, 

Acting  Deputy  Assistant  Secretary  for 
Textiles,  Apparel  and  Consumer  Goods 
Industries,  Department  of  Commerce. 
[FR  Doc.02-22013  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  3510-OR-S 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082202D] 

Proposed  Information  Collection; 
Comment  Request;  NOAA  Community- 
based  Restoration  Program  Progress 
Reports 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
ACTION:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13  (44  U.S.C.  3506  (cK2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  October  28, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce,  Room  6086, 
14tii  and  Constitution  Avenue  NW., 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instnunent  and  instructions  should  be 
directed  to  Robin  Bruckner,  NOAA 
Restoration  Center,  National  Marine 
Fisheries  Service,  1315  East  West 
Highway  (F/HC3).  Silver  Spring,  MD 
20910-3282  (301-713-0174  or  by  e-mail 
at  flpbjn.BrucJtnef@noaa.gov). 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract 

The  NOAA  Commimity-based 
Restoration  Program  (CRP)  provides 
financial  assistance  on  a  competitive 
basis  to  implement  grass-roots, 
community-based  habitat  restoration 
activities  through  individual  projects  or 
restoration  partnerships.  The  NOAA 
Restoration  Center  (RC),  within  the 
NOAA  Fisheries  Office  of  Habitat 
Conservation,  intends  to  institute 
specific  reporting  requirements  for 
habitat  restoration  projects  funded 
through  the  CRP.  Recipients  of  NOAA 
CRP  funds  will  be  required  to  submit 
specific  information  on  habitat 
restoration  projects  such  as  site  details 
(project  location  information,  including 
geographic  coordinates),  restoration 
techniques  used,  species  benefitted, 
volunteer  involvement,  and  other 


variables.  This  information  collection  is 
necessary  to  track  the  rapidly  increasing 
number  of  habitat  restoration  projects 
being  implemented  around  the  country 
with  CRP  funds.  This  information  will 
be  used  to  populate  a  database  of 
NOAA-funded  habitat  restoration 
projects,  respond  to  Department  of 
Commerce,  NOAA,  Congressional  and 
Constituent  inquiries,  and  ensure 
accountability  fqr  federal  funds 
expended  under  the  CRP.  Successful 
applicants  are  required  by  the  NOAA 
Grants  Management  Division  to  submit 
periodic  performance  reports  and  a  final 
report  for  each  award;  this  collection 
will  stipulate  the  information  to  be 
provided  in  these  reports. 

n.  Method  of  Collection 

Progress  reports  will  be  submitted  in 
two  parts  consisting  of  a  reporting  form 
for  project  details,  and  in  narrative  style 
according  to  a  format  provided  by  the 
RC.  The  form  and  format  outline  will  be 
sent  to  recipients  in  hard  copy  as  part 
of  their  award  package  and  will  also  be 
available  on  the  Restoration  Center's 
home  page.  Electronic  submission  of 
forms  and  progress  report  narratives 
will  be  encouraged  but  not  required. 

m.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  o/flevjew;  Regular  submission. 

Affected  Public:  Not-for  profit 
institutions;  State,  Local  and  Tribal 
Governments;  and  business  or  other  for- 
profits'  organizations  (limited  to  those 
organizations  that  have  received  NOAA 
CRP  funds  for  habitat  restoration). 

Estimated  Number  of  Respondents: 
75. 

Estimated  Time  Per  Response:  Five 
hours  (average)  per  report.  Two 
semiannual  reports  and  one  final  report 
are  required  for  each  grant  covering  an 
18-month  award  period,  however 
information  collected  and  submitted  for 
a  single  report  need  not  be  collected 
again  for  subsequent  reports. 
Preparation  time  for  producing  one 
comprehensive  report  (Progress  Report 
Narrative  and  completed  Project  Data 
Form)  encompassing  18  months  of  work 
is  15  hours  total. 

Estimated  Total  Annual  Burden 
Hours:  750. 

Estimated  Total  Annual  Cost  to 
Public:  $2,205. 

IV.  Request  for  Comments 

Comments  are  invited  on;  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 


agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection: 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  21.2002. 
Gwellnar  Baalu, 

.Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

IFR  Doc:.  02-21811  Filed  B-27-02;  8:45  amj 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082202E] 

Proposed  Information  Collection; 
Comment  Request;  Socio-economic 
Assessment  of  Marine  Protected  Areas 
Management  Preferences 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 

action:  Notice. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506  (c)(2)(A)). 
DATES:  Written  conunents  must  be 
submitted  on  or  before  October  28, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Madeleine  Clayton,  Departmental 
Paperwork  Clearance  Officer, 
Department  of  Commerce.  Room  6086, 
14th  and  Constitution  Avenue  NW.. 
Washington  DC  20230  (or  via  Internet  at 
MClayton@doc.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Dr.  Juan  Agar,  Department 
of  Commerce,  NOAA,  National  Marine 
Fisheries  Service,  Southeast  Fisheries 
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Science  Center,  75  Virginia  Beach  Drive, 
Miami,  FL  33149,  (305-361^218). 

SUPPLEMENTARY  INFORMATION: 
I.  Abstract 

The  National  Marine  Fisheries  Service 
proposes  to  conduct  a  survey  to  collect 
socio-economic  data  to  strengthen  the 
management,  protection,  and 
conservation  of  existing  and  proposed 
Marine  Protected  Areas  (MPAs)  in  the 
U.S.  Caribbean  (Puerto  Rico  and  US 
Virgin  Islands).  MPAs  are  any  area  of 
the  marine  environment  that  has  been 
reserved  by  Federal,  State,  territorial, 
tribal,  or  local  laws  or  regulations  to 
provide  lasting  protection  for  part  or  all 
of  the  natural  and  ciJtural  resources 
therein.  The  survey  intends  to  collect 
demographic,  cultural  and  economic 
information  from  communities  that  are 
dependent  on  the  estuarine  and  marine 
resources  for  their  livelihood.  The 
proposed  data  collection  is  necessar\'  to 
develop  science-based  criteria  and 
protocols  to  identify  and  evaluate  the 
economic  impacts  of  management 
decisions.  The  information  will  be  used 
to  protect  the  sustainable  use  of 
estuarine  and  marine  ecosystems  for 
present  and  future  generations.  The 
information  collected  will  also  be  used 
to  satisfy  legal  mandates  under 
Executive  Order  13158,  Magnuson- 
Stevens  Fishery  Conservation  Act, 
National  Marine  Sanctuaries  Act, 
National  Wildlife  Refuge 
Administration  Act,  Coastal  Zone 
Management  Act,  National 
Environmental  Policy  Act,  and  other 
pertinent  statues. 

n.  Method  of  Collection 

The  socio-economic  information  will 
be  collected  via  personal  interviews  and 
mail  surveys. 

m.  Data 

OMB  Number.  None. 

Form  Number.  None. 

Type  of  Review.  Regular  submission. 

Affected  Public:  Business  and  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
700. 

Estimated  Time  Per  Response:  1  hour. 

Estimated  Total  Annual  Burden 
Hours:  700. 

Estimated  Total  Annual  Cost  to 
Public:  SO. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 


(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  also  will  become  a  matter  of  public 
record. 

Dated:  August  21,  2002. 
Gwellnar  Banks, 

Management  Analyst.  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-21812  Filed  8-27-02;  8:45  am) 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  082302B] 

Gulf  of  Mexico  Fishery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

summary:  The  Gulf  of  Mexico  Fishery 

Management  Council  (Council)  will 

convene  public  meetings. 

DATES:  The  meetings  will  be  held  on 

September  9-12,  2002. 

ADDRESSES:  These  meetings  will  be  held 

at  the  DoubleTree  Hotel  Lakeside  New 

Orleans,  3838  North  Causeway 

Boulevard,  Metairie,  LA  70002; 

telephone:  504-836-5253. 

Council  address:  Gulf  of  Mexico 
Fishery  Management  Council,  3018  U.S. 
Highway  301  North,  Suite  1000.  Tampa, 
FL  33619. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  E.  Swingle,  Executive  Director, 
Gulf  of  Mexico  Fishery  Management 
Council;  telephone:  (813)  228-2815. 
SUPPLEMENTARY  INFORMATION: 

Council  * 

September  1 1 

8:30  a.m.-Convene. 

8:45  a.m.-  11:30  a.m.-Receive  public 
testimony  on  the  Secretarial  Reef  Fish 
Amendment  2  and  the  Regulatory 
Amendment  for  status  determination 
criteria  and  king  mackerel  total 
allowable  catch  (TAG). 


1  p.m.-2:30  p.m.-Receive  the  report  of 
the  Vessel  Monitoring  Committee. 

2:30  p.m.-  3  p.m.-Receive  the  report 
of  the  Habitat  Protection  Committee. 

3  p.m.— 4  p.m.-Receive  the  report  of 
the  Mackerel  Management  Committee. 

4  p.m.— 4:30  p.m.-Receive  the  report 
of  the  Budget  Committee. 

4:30  p.m.-4:45  p.m.-(Closed  Session) 
Appoint  persons  to  Scientific  and 
Statistical  Committees. 

September  12 

8:30  a.m.-lO  a.m.-Receive  the  report 
of  the  Reef  Fish  Management 
Committee. 

10  a.m.-10:15  a.m.-Receive  the  Gulf 
Safety  Committee  Report. 

10:15  a.m.-10:30  a.m.-Receive 
Enforcement  Reports. 

10:30  a.m.-10:45  a.m.-Receive  the 
NMFS  Regional  Administrator's  Report. 

10:45  a.m.-ll:15  a.m.-Receive 
Director's  Reports. 

11:15  a.m.-  11:30  a.m.-Other 
Business 

11:30  a.m.- 11:45  a.m.-Election  of 
Chairman  and  Vice-Chairman. 

September  9,  2002 

8  a.m-9  a.m.-Orientation  Session  for 
New  Members. 

9  a.m.-ll:30  a.m.-Convene  the  Vessel 
Monitoring  Committee  to  hear  a  NMFS 
presentation  on  the  vessel  monitoring 
system  (VMS)  program. 

1  p.m.-2  p.m.-Convene  the  Budget 
Conunittee  to  review  the  CY  2003 
budget. 

2  p.m.-  5:30  p.m.-Convene  the 
Habitat  Protection  Committee  to  hear 
reports  on  sargassum  as  essential  fish 
habitat  (EFH),  methylmercury,  and  the 
NOAA-GOM-GIS  project.  They  will  also 
hear  a  legal  opinion  on  prey  species  as 
it  will  be  used  in  the  EFH 
environmental  impact  statement  (EIS), 
and  discuss  the  classification  of 
artificial  reefs  and  oil  structures  as  EFH. 

September  10 

8:30  a.m.-ll:30  a.m-Convene  the 
Mackerel  Management  Committee  to 
review  and  make  recommendations  on  a 
regulatory  amendment  for  king  mackerel. 
TAG  and  status  determination  criteria. 
They  will  also  hear  a  report  on  the 
South  Atlantic  Fishery  Management 
Council's  (SAFMC)  action  on  the 
Dolphin/Wahoo  Fishery  Management 
Plan  (FMP). 

1  p.m.-5:30  p.m.-Convene  the  Reef 
Fish  Management  Committee  to  to 
review  and  make  recommendations  for 
final  action  on  the  Secretarial  Reef  Pish 
Amendment  2  for  Greater  Amberjack. 
They  will  also  review  an  options  paper 
for  Reef  Fish  Amendment  18  and  hear 
a  presentation  on  the  SAW/SARC 
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process.  They  will  discuss  a  letter  to  the 
Secretary  of  Commerce  on  a  fishing 
capacity  reduction  program,  and  will 
review  the  red  snapper  rebuilding  plan 
regulatory  amendment  scoping 
document. 

Although  non-emergency  issues  not 
contained  in  the  agenda  may  come 
before  the  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson  Act),  those  issues  may 
not  be  the  subject  of  formal  Council 
action  during  this  meeting.  Council 
action  will  be  restricted  to  those  issues 
specifically  identified  in  this  notice  and 
any  issues  arising  after  publication  of 
this  notice  that  require  emergency 
action  under  section  305  (c)  of  the 
Magnuson  Act,  provided  the  public  has 
been  notified  of  the  Council's  intent  to 
take  final  action  to  address  the 
emergency.  A  copy  of  the  Committee 
schedule  and  agenda  can  be  obtained  by 
calling  (813)  228-2815. 

Special  Accommodations 

These  meetings  are  physicrily 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Anne  Alford  at  the 
Council  (see  ADDRESSES)  by  August  30, 
2002.  .     ■ 

Dated:  August  23,  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice 
[FR  Doc.  02-21973  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  080802A  ] 

Endangered  Species;  File  No.  1316 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
'Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Receipt  of  application  for 
amendment. 

SUMMARY:  Notice  is  hereby  given  that 

Jeffery  R.  Schmid,  The  Conservancy  of 

Southwest  Florida,  1450  Merrihue 

Drive,  Naples,  Florida  34102,  has 

requested  an  amendment  to  scientific 

research  Permit  No.  1316. 

DATES:  Written  or  telefaxed  comments 

must  be  received  on  or  before 

September  27,  2002. 

ADDRESSES:  The  amendment  request 

and  related  documents  are  available  for 


review  upon  written  request  or  by 
appointment  in  the  following  offices: 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources. 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702-2432;  phone 
(727)570-5301;  fax  (727)570-5320. 

Written  comments  or  requests  for  a 
public  hearing  on  this  request  should  be 
submitted  to  the  Chief,  Permits, 
Conservation  and  Education  Division. 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East- West  Highway,  Room 
13705,  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  amendment 
request  would  be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 
later  than  the  closing  date  of  the 
coioiQent  period.  Please  note  that 
CQjnments  will  not  be  accepted  by  e- 
nrail  or  other  electronic  media. 

fOH  FURTHER  INFORMATION  CONTACT: 

Ullian  Becker  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  The 

subject  modification  to  Permit  No.  1316. 
issued  on  July  16,  2001  (66  FR  39014) 
is  requested  under  the  authority  of  the 
Endangered  Species  Act  of  1973.  as 
amended  (16  U.S.C.  1531  et  seq.)  and 
the  regulations  governing  the  taking, 
importing,  and  exporting  of  endangered 
and  threatened  species  (50  CFR  222- 
226). 

Permit  No.  1316  authorizes  the  permit 
holder  to  capture,  measure,  flipper  and 
PIT  tag,  attach  radio/sonic  transmitter 
and  time/depth  recorders  and  release  20 
Kemp's  ridley  turtles  in  the  Ten 
Thousand  Islands,  Florida.  The  permit 
holder  requests  authorization  to 
increase  this  number  to  30. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Dated:  August  21.  2002. 
Eugene  T.  Nitta, 

Acting  Chief  Permits.  Conserwtion  and 
Education  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Senicp. 
[FR  Doc.  02-21810  Filed  8-27-02;  8:45  am) 
BILUNG  CODE  3S1»-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Fair  Market  Value  Analysis  for  a  Fiber 
Optic  Cable  Permit  in  National  Marine 
Sanctuaries 

AGENCY:  National  Marine  Sanctuary 
Program  (NMSP),  National  Ocean 
Service  (NOS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (DOC). 
ACTION:  Notice  of  availability  of  final 
report. 

SUMMARY:  Notice  is  hereby  given  of  the 
availability  of  the  final  report  "Fair 
Market  Value  Analysis  for  a  Fiber  Optic 
Cable  Permit  in  National  Marine 
Sanctuaries."  The  report  describes  the 
methodology  by  which  NOAA  will 
assess  fair  market  value  for  submarine 
cables  in  national  marine  sanctuaries.  In 
doing  so,  the  report  presents  an 
overview  of  the  relevant  economic 
issues,  including  standard  approaches 
to  valuation,  the  market  for  cable  rights 
of  way  and  industry  trends  in 
telecommunications.  It  also  provides  the 
current  range  of  fees  that  NOAA  will 
consider  to  determine  a  final  fee  for  fair 
market  value. 
DATES:  August  28.  2002. 
ADDRESSES:  Copies  of  the  final  report 
are  available  from  the  NMSP's  Web  site 
(www.sanctuaries.nos.noaa.gov]  or  by 
contacting  Matt  Brookhar^  at  the 
National  Meirine  Sanctuary  Program. 
1305  East  West  Highway.  N/ORM6. 
#11512,  Silver  Spring,  MD  20910,  (301) 
713-3125x140,  or 
matt. brookhart<&noaa. gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Matt 
Brookhart  at  (301)  713-3125  xl40. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  National  Marine  Sanctuaries  Act 
(NMSA)  (16  U.S.C.  1431  et  seq.)  allows 
the  Secretary  of  Commerce  (Secretary) 
to  issue  special  use  permits  (SUPs)  for 
specific  activities  within  a  national 
marine  sanctuary  (16  U.S.C.  1441).  If  a 
SUP  application  is  issued,  the  NMSA 
also  authorizes  the  Secretary  to  collect 
fees  for  the  conduct  of  any  activity 
under  a  SUP.  If  a  fee  is  assessed,  the  fee 
amount  must  be  equal  to  the  sum  of  the 
cost  incurred  or  expected  to  be  incurred 
for  issuing  the  permit,  fees  for  activities 
directly  related  to  the  conduct  of  the 
permitted  activity  (including  costs  of 
monitoring  the  activity),  and  an  amount 
that  represents  the  fair  market  value  of 
the  use  of  sanctuarv  resources. 

To  date,  the  NMSP  has  issued  two 
SUPs  for  submarine  fiber  optic  cables  in 
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national  marine  sanctuaries:  One  at  the 
Olympic  Coast  National  Marine 
Sanctuary  (NMS)  off  of  Washington 
State  and  the  other  at  Stellwagen  Bank 
NMS  off  the  coast  of  Massachusetts. 
These  SUPs  allow  for  the  long-term 
presence  of  cables  in  the  sanctuaries 
and  were  issued  in  conjunction  with  an 
authorization  of  United  States  Army 
Corps  of  Engineers  (ACOE)  permits.  The 
ACOE  permits  allow  for  the  cable's 
installation,  maintenance,  and,  when 
necessary,  repair  and/or  rebuttal. 

At  the  time  of  issuance  of  both  of 
these  SUPs,  fees  for  the  administrative 
costs  of  issuing  the  permits  and  for 
activities  directly  related  to  the  permits 
were  assessed.  However,  no  amount 
representing  the  fair  market  value  fee  for 
a  submarine  cable  in  a  NMS  had  been 
determined  by  the  NMSP.  As  such, 
NOAA  economists  began  drafting  a 
methodology  for  determining  the  fair 
market  value  of  these  cable  projects  in 
December  1999.  The  draft  report  was 
published  in  the  Federal  Register  for 
public  comment  on  two  separate 
occasions:  first  on  January  5,  2001  (66 
FR  1092)  and  then  again  on  August  17 
2001  (66  FR  43135).  The  comment 
period  closed  on  October  16,  2001. 
Approximately  30  comments  were 
submitted  in  total,  10  of  which 
requested  a  time  extension  on  the  first 
comment  period.  Substantive  comments 
have  been  reviewed  and  summarized  by 
NOAA  and  are  presented  with 
responses  in  Section  III  of  this  notice. 

n.  Summary  of  Report 

When  a  SUP  is  issued,  the  NMSA 
authorizes  the  Secretary  to  collect  a  fee 
equal  to  the  fair  market  value  for  the  use 
of  sanctuary  resources.  The 
determination  of  fair  market  value  for 
the  presence  of  a  fiber  optic  cable  in  a 
sanctuary  is  analyzed  in  the  report 
entitled  "Fair  Market  Value  Analysis  for 
a  Fiber  Optic  Cable  Permit  in  National 
Marine  Sanctuaries."  The  report 
presents  an  overview  of  the  relevant 
economic  issues,  including  standard 
approaches  to  valuation,  the  market  for 
cable  rights  of  way,  industry  trends  in 
telecommunications,  and  protection  of 
sanctuary  resources  in  the  context  of 
economic  value. 

The  report  recommends  a  valuation 
methodology  based  on  analysis  of 
previous  right-of-way  purchases.  As 
fiber-optic  cable  networks  have  been 
developed  and  expanded  over  the  past 
two  decades,  telecommunications 
companies  have  purchased  numerous 
easements  to  extend  cable  over  many 
thousands  of  miles  (details  of  some  of 
these  transactions,  or  market 
"comparables,"  are  publicly  available). 
By  understanding  the  market  conditions 


and  business  incentives  that 
characterized  previous  transactions,  the 
available  data  can  be  used  to  determine 
fair  market  value  for  rights  to  a  given 
cable  route.  In  the  fair  market  value 
report,  prices  that  prevail  in  the  open 
market  are  applied  to  a  SUP. 

In  the  context  of  soimd  economic 
policy,  any  public  benefits  and  losses 
associated  with  cables  in  sanctuaries 
need  to  be  considered.  Generally,  the 
benefits  of  fiber-optic  cables  are  in  the 
form  of  internet  access  and  other 
telecommunications  good  sold  in 
consumer  markets.  The  value  of  these 
benefits  is  estimated  and  accoimted  for 
by  the  party  seeking  a  sanctuciry  permit. 
The  cost  of  allowing  cables  in 
sanctuaries  includes  the  expense  of 
enviroiunental  monitoring  and  certain 
non-market  losses  associated  with 
intrusions  in  a  protected  area.  Only  if 
total  benefits  exceed  total  costs  should 
a  cable  be  placed  in  a  sanctuary.  While 
estimating  the  non-market  losses 
difficult,  they  are  certainly  greater  than 
zero  since  many  people  would  prefer  to 
route  cables  aroimd  sanctuaries 
whenever  possible.  Economic  efficiency 
(as  well  as  market  value  with  respect  to 
a  willing  seller)  requires  that  this  non- 
market  value  be  included  in  the  price  of 
sanctuary  access,  putting  a  lower  boimd 
on  the  fair  market  fee.  This  lower  bound 
has  not  been  estimated. 

The  telecommimications  market  has 
changed  since  a  draft  of  the  fair  market 
value  report  was  first  released  in 
September  2000.  The  current  economic 
slowdown  has  led  to  a  decline  in  the 
pace  of  fiber  optic  network  expansion, 
and  some  evidence  indicates  that  right 
of  way  values  are  lower.  The  revise 
report  acknowledges  the  slowdown,  but 
recent  data  on  current  market 
comparables  is  scarce.  It  is  clear  that  the 
rapid  expansion  of  fiber  networks 
observed  in  the  1990s  is  no  longer 
driving  right-of-way  values  upward.  But 
the  report  cites  projections  by  industry 
analysts  indicating  that  the  pace  of  fiber 
deployment  will  rebound  when  the 
economy  recovers,  and  will  exceed 
previous  levels  by  2004.  Analysis  of 
market  comparables  in  the  current 
economic  climate  should  consider  the 
full  range  of  observed  prices, 
emphasizing  long-term  averages  over 
short-term  trends. 

The  report  emphasizes  the  need  to 
consider  additional  information  that 
becomes  available,  while  noting  that 
many  of  the  comparables  used  in  the 
report  represent  high-profile  projects, 
similar  to  a  sanctuary  crossing, 
transacted  with  the  expectation  of 
public  awareness  and  scrutiny. 
Unfavorable  economic  conditions 
militate  against  selecting  a  value  much 


higher  than  the  long-term  average,  while 
reasonable  stewardship  of  sanctuary 
resources  weighs  against  the  use  of  a 
value  that  is  too  low. 

in.  Recommendations 

The  authors  of  this  report  recommend 
the  analysis  of  comparable  previous 
transactions  as  the  appropriate  approach 
to  determining  fair  market  value.  Most 
appraisers  have  rejected  land-based, 
across-the-fence  methods  as  inadequate 
to  address  current  market  conditions  in 
the  fiber-optic  commimications  market. 
While  the  scenario  of  the  willing  buyer 
and  seller  emphasizes  build-around  cost 
as  an  upper  bound  on  market  value  for 
rights  of  way,  the  information  required 
to  evaluate  build-around  cost, 
particularly  for  submarine  cables,  is 
prohibitive.  Income-based  analysis  also 
requires  substantial  information  that  is 
not  readily  available  in  most  cases. 
Furthermore,  expectations  about  future 
income  are  already  incorporated  into 
previous  market  transactions. 

The  comparable  transactions 
methodology  leads  to  a  current  range  of 
$40,000  to  $100,000  per  mile  for  the  fair 
market  value  of  a  sanctuary  permit. 
Valuation  on  a  per-mile  basis  reflects 
common  practice  in  the  private  right-of- 
way  market.  The  range  of  values  reflects 
the  variability  in  fees  observed  over 
time  and  from  case  to  case,  as  presented 
in  Figure  1  of  the  report.  Any  figure 
within  that  range  would  be  considered 
appropriate  fi'om  the  standpoint  of 
economic  valuation,  and  it  is  left  to  the 
judgment  of  the  decision  makers 
involved  to  weigh  any  relevant  policy 
considerations  in  making  a  final 
determination. 

The  fair  market  value  of  a  permit  will 
change  over  time.  The  set  of  comparable 
transactions  used  to  assess  fair  market 
value  should  be  updated  to  reflect 
current  conditions  at  the  time  an 
assessment  is  made.  As  in  the  current 
assessment,  emphasis  should  be  place 
on  selected  transactions  that  are 
particularly  relevant  to  the  case  of  a 
sanctuary  permit.  For  example,  long- 
haul  routes,  especially  submarine  cable 
routes,  are  important  market 
comparables.  Recent  transactions  and 
those  involving  an  informed  buyer  and 
seller  should  be  emphasized.  Also, 
adjustments  in  value  should  be  made 
based  on  the  number  of  conduits 
installed  in  a  given  right  of  way,  and  the 
term  length  of  the  contract.  Finally,  in 
a  market  characterized  by  rapid  change 
and  wide  variation  in  transactions  data, 
average  price  trends  over  time  are  an 
important  indication  of  fair  market 
value. 
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rV.  Summary  of  Comments  and 
Responses 

The  following  section  presents 
NOAA's  responses  to  the  substantive 
comments  received  on  the  report  during 
the  public  comment  periods. 

Comment  1 :  Charging  for  fair  market 
value  (FMV)  fees  in  addition  to  other 
costs  outlined  in  the  SUP  results  in 
economic  inefficiency. 

Response:  The  NMSA  stipulates  that 
the  NMSP  may  collect  fees  when  issuing 
a  SUP.  If  a  fee  is  assessed,  it  must 
include  among  other  things,  an  amount 
equal  to  the  fair  market  value  of  the  use 
of  sanctuary  resources.  To  the  extent 
that  economic  efficiency  is  a  policy 
goal,  it  would  be  unlikely  to 
significantly  change  the  appropriate  fee. 
Efficiency  requires  that  the  fair  market 
fee  should  equal  the  full  marginal  cost 
of  access  to  a  sanctuary.  This  would 
include  permitting  and  monitoring 
costs,  as  well  as  an  estimate  of  marginal 
environmental  cost  and  public  loss 
resulting  from  the  cable  intrusions:  It  is 
reasonable  to  assume  that  were  these 
losses  calculated  and  included  in  the 
fair  market  fee,  the  sum  of  costs  alone 
("competitive  price"  would  fall  within 
the  range  of  market  prices  contained  in 
the  report's  analysis. 

Comment  2:  Because  there  is  no 
scarcity  of  cable  routes,  the  FMV  should 
be  zero  or  null. 

Response:  The  notion  that  there  is  no 
scarcity  of  cable  routes  or  rights  of  way 
presumes  unconstrained  access  to 
sanctuaries  for  those  seeking  undersea 
cable  routes.  NOAA  believes  this  is  not 
the  case,  as  a  matter  of  law  and  as  a 
matter  of  economics.  A  scarcity  of  cable 
routes  does  exist,  not  because  cables 
might  cover  the  ocean  floor,  but  because 
other  uses  compete  for  the  same 
resources.  These  uses  include  private 
ones,  such  as  fishing,  and  public  ones, 
such  as  resource  protection.  Although  it 
may  be  true  that  "the  number  of  usable 
routes  across  a  sanctuary  is  likely  to  be 
far  greater  than  the  number  likely  to  be 
demanded,"  NOAA  believes  the  public 
does  not  view  the  sanctuary  as  a 
limitless  supply  of  cable  routes. 

Comment  3:  The  report's  methodology 
leads  to  "super-competitive"  fees 
flowing  from  an  exercise  of  market 
power. 

Response:  The  concept  of  "fair  market 
value"  refers  to  the  value  that  would  be 
observed  under  conditions  that  prevail 
in  a  free  and  open  market.  It  is  probably 
true  that  many  of  the  transactions  used 
in  the  FMV  analysis  involve  the  exercise 
of  market  or  "monopoly"  power  by  the 
seller.  This  is  true  of  virtually  all  prices 
throughout  the  U.S.  economy,  where 
"pure"  competition  exists  only  in  rare 


cases,  such  as  the  market  for  agricultural 
products  or  other  commodities. 
Confining  the  report's  methodology  to 
the  constraints  of  pure  competition  is 
not  called  for  by  the  NMSA  and  is  not 
what  economists  commonly  understand 
when  they  refer  to  "fair  market  value." 

In  Ihe  case  of  a  sanctuary  permit,  a 
price  based  on  market  power  would  use 
the  concept  of  "build-around"  cost.  This 
is  the  cost  to  a  telecommunications 
company  of  using  the  next  best 
alternative  route  around  a  sanctuary.  In 
other  words,  the  power  to  exclude 
cables  is  the  basis  for  a  seller's  market 
power,  so  a  seller  who  fully  exploits  his 
market  power  would  charge  a  price 
almost  as  high  as  the  buyer's  next  best 
alternative.  NOAA  explicitly  chose  not 
to  use  this  valuation  method,  avoiding 
reliance  on  market  power  in  the 
calculation  of  fair  market  value.  Also 
note  that  when  the  full  public  costs  of 
allowing  cables  in  sanctuaries  are 
accounted  for,  an  analysis  of  pure 
competition  absent  any  market  power  is 
likely  to  lead  to  results  similar  to  those 
of  the  draft  report's  methodologies  (see 
response  to  Comment  #1). 

Comment  4:  The  goal  of  the  draft 
report  is  to  generate  a  right-of-way  fee 
reflecting  noncompetitive  market 
conditions.  The  report  specifically 
selects  previous  right-of-way 
transactions  that  involve  a  captive 
buyer. 

Response:  This  was  not  the  goal  or 
method  of  the  report.  Data  used  in  the 
report  included  all  available 
transactions  for  undergroimd  fiber-optic 
rights  of  way  greater  than  five  miles  in 
length.  Proposed  transactions  and 
general  fee  policies  were  not  included, 
only  consummated  transactions.  As 
noted  previously  in  Comment  3, 
noncompetitive  conditions  may  be  a 
characteristic  of  the  market  for  fiber- 
optic cable  rights  of  way. 

Comment  5:  Mitigation  and 
monitoring  fees  should  be  deducted 
from  cmy  fair  market  value  fee. 

Response:  Under  the  NMSA,  if  a  fee 
is  collected  for  issuance  of  SUP,  that  fee 
must  include:  (1)  Costs  incurred,  or 
expected  to  be  incurred,  for  the  issuance 
of  the  permit;  (2)  costs  inciured.  or 
expected  to  be  inciured,  as  a  direct 
result  of  the  conduct  of  the  activity  for 
which  the  permit  is  issued,  including 
costs  of  monitoring  the  conduct  of  the 
activity;  and  (3)  an  amount  which 
represents  the  fair  market  value  of  the 
use  of  a  sanctuary  resoiu"ce. 

The  methodology  has  been  developed 
to  determine  the  third  condition  above 
(an  amount  which  represents  fair  market 
value).  Because  fees  or  monitoring  and 
damage  mitigation  would  be  addressed 
by  condition  two,  they  would  not  be 


included  in  the  determination  of  fair 
market  value,  but  handled  as  separate 
costs  incurred  for  the  issuance  of  the 
permit. 

Comment  6:  The  draft  report  does  not 
attempt  to  adjust  for  differences 
between  comparable  transactions  and 
the  sanctuary  right-of-way  fee. 

Response:  The  report  does  adjust  for 
differences  between  comparable 
transactions.  For  example,  shorter 
routes  commanding  a  high  price  per 
lineal  foot  are  excluded  from  the 
analysis.  The  reasons  for  this 
adjustment,  along  with  support  for  other 
similar  adjustments,  are  provided  in  the 
report. 

The  report  does  not  follow  the 
practice,  common  in  the  appraisal 
profession,  of  using  a  single  similar 
transaction  as  a  starting  point. 
According  to  this  practice,  differences 
are  accounted  for  between  the  chosen 
comparable  and  the  transaction  that  is 
the  subject  of  the  valuation.  As  noted  in 
the  report,  NOAA  believes  that 
information  about  the  market  value  for 
a  sanctuary  permit  is  best  obtained 
using  data  from  numerous  transactions. 
The  report  develops  a  methodology  by 
analyzing  trends  in  the  market  and 
understanding  the  conditions  and 
characteristics  that  create  right-of-way 
value.  It  should  be  noted  that  among  the 
available  data,  the  comparable 
transaction  most  similar  to  a  sanctuary 
right  of  way  would  be  the  undersea 
cable  permit  issued  by  the  California 
Coastal  Commission.  It  was  one  of  the 
most  expensive  routes  observed 
anywhere. 

Comment  7:  NOAA  should  use  rural 
routes  adjacent  to  low-value  lands  as  the 
most  realistic  comparables.  Corridor 
values  should  not  be  included  in  the 
NOAA  analysis.  Routes  serving  major 
markets  like  New  York  City  are  more 
valuable  than  nu-al  routes. 

Response:  Many  of  the  routes 
included  in  the  report's  analysis  are 
rural,  long-haul  routes  connecting  urban 
markets,  similar  to  undersea  cables. 
Based  on  the  available  data  and  the 
opinions  of  many  market  analysts, 
NOAA  concludes  that  market  value  for 
long-haul  routes  does  not  significantly 
depend  on  the  value  of  adjacent  lands. 
It  is  not  clear  that  excluding  urban 
routes  would  be  appropriate,  nor  that  it 
would  significantly  change  the 
methodology's  results.  To  exclude 
corridor  values  from  the  analysis  would 
be  to  accept  the  price  of  adjacent  land 
as  the  appropriate  measure  of  value, 
which,  as  stated,  does  not  reflect  market 
conditions.  To  the  extent  that  urban 
market  are  associated  with  high-priced 
high-capacity  routes  with  many  fiber 
conduits,  an  adjustment  has  been  made 
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in  report's  analysis:  the  price  of  a  route 
is  divided  over  the  several  conduits 
installed,  resulting  in  a  lower  pro-rated 
for  cable  capacity. 

Comment  8:  Tne  public  benefits 
associated  with  development  of  the 
nation's  telecommunications 
infrastructure  should  be  taken  into 
account  in  the  fair  market  fee. 

Response:  Economic  efficiency 
requires  that  all  costs  and  benefits  of  a 
transaction  be  reflected  in  the 
transaction  price.  This  includes  costs 
and  benefits  reflected  in  market  prices, 
such  as  the  revenue  fiber-optic  carriers 
collect  from  consumers.  It  also  includes 
costs  and  benefits  not  reflected  in  the 
market.  The  most  significant  non-market 
cost  that  should  be  included  in  the 
right-of-way  fee  is  the  environmental 
loss  associated  with  having  fiber-optic 
cables  in  national  marine  sanctuaries. 
The  only  non-market  benefits  included 
in  the  right-of-way  fee  should  be  those 
specifically  associated  with  laying  a 
cable  through  a  sanctuary  (as  opposed  to 
some  other  route).  There  is  no 
information  available  to  NOAA 
indicating  that  such  benefits  exist. 

Comment  9:  The  economic  state  of  the 
telecommunications  industry  is  less 
favorable  today  than  is  reflected  in  the 
draft  report. 

Response:  Periodic  updates  of  the  fee 
are  envisioned  in  the  report  and 
additional  efforts  to  update  the  report 
based  on  recent  economic  conditions 
has  been  uhdertaken.  Additional  criteria 
may  also  be  considered  when  applying 
the  methodology  to  determine  the  fee, 
including  Federal  telecommunications 
policy  as  established  by  the  Department 
of  Commerce  and  current  market  trend 
data. 

Comment  10:  The  California  State 
Land  Commission  (CLC)  transactions  of 
$280,000  per  mile  are  a  more 
appropriate  basis  for  a  fair  market  fee 
than  the  land-based  transactions 
compiled  in  the  report. 

Response:  More  than  a  single 
transaction  is  needed  to  establish  a 
reasonable  basis  for  fair  market  value. 
Multiple  transactions  are  required  so 
that  unusual  circumstances  of  any  given 
transaction  do  not  unduly  influence  the 
establish  fee.  Furthermore,  the  CLC  fees 
are  for  rights  of  way  of  only  four  miles 
in  length.  The  report's  analysis  focuses 
on  rights  of  way  greater  than  five  miles 
in  length  in  order  to  obtain  results  most 
relevant  to  long-haul  sanctuary  routes. 

Comment  1 1 :  The  fee  set  for  a 
submarine  cable  permit  by  the  NMSP 
should  be  deliberately  high  to 
discourage  companies  from  seeking 
routes  through  sanctuaries. 

Response:  The  NMSP  is  authorized  to 
collect  fair  market  value  for  special  uses 


of  sanctuary  resources.  It  does  not  use 
the  fair  market  fee  as  a  disincentive  to 
those  seeking  to  obtain  a  permit.  The 
decision  to  grant,  deny  or  place 
conditions  on  the  permit  is  the  proper 
mechanism  for  limiting  use  of  sanctuary 
resources  in  the  interest  of  resource 
protection. 

Comment  12:  Because  no  market 
exists  for  access  to  national  marine 
sanctuaries,  fair  market  valuation  is 
inappropriate. 

Response:  Any  fair  market  valuation 
must  rely  on  market  information  absent 
the  transaction  being  valued.  While 
there  is  no  open  market  trading  for 
access  to  sanctuaries,  there  is  a  market 
for  fiber-optic  rights  of  way,  and  it  is 
this  market  on  which  the  report  relies. 

Comment  13:  The  income  approach  to 
valuation  is  inappropriate  because  the 
company  receiving  a  sanctuary  permit 
does  not  obtain  complete  ovtmership  of 
the  right  of  way  and  because  there  is  no 
way  to  allocate  the  value  of  the  right  of 
way  use  to  the  right  of  way  itself. 

Response:  The  report  does  not 
recommend  the  income  approach  for 
valuation  of  sanctuary  permits.  A 
description  of  the  approach  is  included 
in  the  report  for  completeness,  based  on 
use  of  the  income  approach  in  some 
right-of-way  transactions  and  in  asset 
valuation  generally.  However,  it  should 
be  noted  that  the  issues  of  incomplete 
ownership  and  allocation  of  value  are 
not  insurmountable,  since  they  are 
specifically  accounted  for  in  some 
market  transactions. 

Comment  14:  The  report  does  not 
consider  all  possible  environmental 
impacts  from  a  specific  cable  project 
(such  as  marine  mammal  entanglement, 
strumming,  release  of  drilling  fluids, 
etc.) 

Response:  Environmental  impacts  of 
undersea  fiber  optic  cables  in  marine 
sanctuaries  are  addressed  in  an 
environmental  review  that  is  part  of  the 
cable  permitting  process.  The  piupose  ■ 
of  the  fair  market  value  analysis  is  to 
determine  the  fee  for  sanctuary  access  in 
those  cases  when  a  permit  is  issued.  The 
determination  of  fair  market  value  does 
not  rely  on  an  analysis  of  enviroiunental 
impacts,  and  the  fair  market  value 
report  only  addresses  environmental 
impacts  in  an  economic  context,  as  a 
related  issue. 

Comment  15:  NOAA's  use  of 
terrestrial  examples  as  comparable 
transactions  are  inappropriate  due  to  the 
fundamental  difference  between  marine 
and  terrestrial  environments  and 
differences  in  impacted  user  groups 
(e.g.,  fishers). 

Response:  The  market  value  for  fiber- 
optic rights  of  way  is  not  significantly 
tied  to  land  values,  but  rather  depends 


on  constraints  and  incentives  in  the 
telecommunications  industry  and  the 
role  of  a  right  of  way  in  a  larger  fiber- 
optic network.  These  conditions  are  not 
dependent  on  the  terrestrial  or  marine 
environment  where  the  right  of  way  is 
located.  Also,  the  information  available 
for  submarine  cables  indicates  that 
right-of-way  transaction  fees  are  similar 
in  the  two  envirorunents. 

Comment  1 6:  Any  evaluation 
methodology  for  FMV  should  be  based 
on  the  concept  of  the  sanctuary  as  a 
non-willing  seller  (and  nothing  else). 

Response:  The  concept  of  the  willing 
buyer  and  willing  seller  is  central  to 
determining  fair  market  value.  The  basis 
of  fair  market  value  is  the  price  that 
would  prevail  in  a  free  market 
transaction  between  a  willing  buyer  and 
a  willing  seller.  By  examining  previous 
transactions,  the  methodology  used  in 
the  report  follows  this  commonly 
accepted  approach. 

Comment  1 7:  The  methodology  does 
not  consider  all  types  of  rights  of  way 
and  any  Federal  fair  market  value 
analysis  should  be  conducted  separately 
from  those  in  the  private  sector. 

Response:  The  NMSA  requires  that 
any  fee  collected  by  NOAA  include  fair 
market  value  for  the  use  of  sanctuary 
resources  when  issuing  a  special  use 
permit  (16  U.S.C.  1441(d)).  By  definition 
of  fair  market  value,  this  requirement 
necessitates  the  use  of  market  data 
involving  buyers  and  sellers  of  privately 
owned  assets.  Transactions  involving 
public  entities  are  included  in  the 
analysis  to  the  extent  that  they  reflect 
values  determined  through  private 
market  incentives. 

Comment  18:  The  NOAA  FMV 
analysis  ignores  the  intrinsic  value  of 
sanctuaries  as  pristine  habitats  and 
provides  a  windfall  to  businesses 
seeking  to  use  them  for  private  gain. 

Response:  It  is  true  that  the 
methodology  endorsed  in  the  report 
does  not  specifically  rely  on  the 
calculation  of  enviroiunental  amenity 
value.  The  report  considers  such  values, 
and  concludes  that  they  are  correctly 
viewed  as  a  lower  bound  on  the 
appropriate  fair  market  fee. 

Comment  19:  The  two  concepts  of 
value  used  in  the  report  ("fair  market 
value"  and  "amenity  value")  must  be 
clearly  distinguished. 

Response:  Fair  market  value  refers  to 
the  price  that  would  be  agreed  upon  by 
a  willing  buyer  and  seller  in  an  open 
market  transaction.  Amenity  value 
refers  to  the  importance  placed  on 
protecting  the  sanctuaries  from  the 
intrusion  of  cable  and  the  loss 
associated  with  allowing  a  fiber-optic 
project.  The  report  has  been  revised  and 
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an  attempt  has  been  made  to  clarify  this 
distinction. 

Comment  20:  The  methodology  must 
figxue  the  cost  of  monitoring  cable 
installation,  cable  burial,  and  damage 
mitigation  fees  into  a  final  FMV  fee  (if 
such  conditions  are  not  agreed  to  in  a 
permit). 

Response:  If  a  fee  is  collected  for 
issuance  of  special  use  permit,  that  fee 
must  include:  (1)  Costs  incurred,  or 
expected  to  be  incurred,  for  the  issuance 
of  the  permit;  (2)  costs  inciured,  or 
expected  to  be  incurred,  as  a  direct 
result  of  the  conduct  of  the  activity  for 
which  the  permit  is  issued,  including 
costs  of  monitoring  the  conduct  of  the 
activity;  and  (3)  an  amount  which 
represents  the  fair  market  value  of  the 
use  of  a  Sanctuary  resource. 

The  methodology  has  been  developed 
to  determine  the  third  amount  above  (an 
amount  which  represents  fair  market 
value).  Because  fees  for  monitoring  and 
damage  mitigation  would  be  addressed 
by  condition  two,  they  would  not  be 
included  in  the  determination  of  fair 
market  value. 

Comment  21 :  Because  the  NMSP  does 
not  hold  title  to  the  seabed  in  a 
sanctuary  (and  is  not,  therefore,  a 
property  owner],  it  cannot  be  compared 
to  the  landowners  used  by  the  report  in 
its  comparable  transaction  analysis. 

Response:  As  stated  in  the  response  to 
Conunent  #17,  the  NMSA  authorizes 
NOAA  to  collect  a  fee  when  issuing  a 
SUP.  If  a  fee  is  collected,  that  fee  must 
include  among  other  things,  an  amoimt 
equal  to  the  fair  muket  value  for  the  use 
of  sanctuary  resource^  By  definition  of 
fair  market  value,  this  i^uirement 
necessitates  the  use  of  market  data 
involving  buyers  and  sellers  of  privately 
ov«med  assets.  Transactions  involving 
public  entities  are  included  in  the 
analysis  to  the  extent  that  they  reflect 
values  determined  through  private 
market  incentives. 

Comment  22:  The  NOAA 
methodology  is  contrary  to  the 
Teleconununications  Act  of  1996,  which 
supports  "a  cost-based  approach  and 
mandates  "fair  and  reasonable"  fees  for 
the  installation  and  maintenance  of 
telecommimications  projects. 

Response:  NOAA  believes  that  the 
methodology  contained  in  the  report 
will  lead  to  fair  and  reasonable  fees.  A 
cost-based  approach  must  include 
economic  costs,  not  just  accoimting 
costs.  For  this  reason,  municipalities 
have  considered  disruptions  to  the  flow 
of  traffic  when  setting  a  reasonable  fee 
for  cable  installation  on  public  streets. 
The  protected  nature  of  a  sanctuary  also 
presents  costs  associated  with  cable 
installation,  but  these  costs  are  difficult 
to  evaluate.  For  this  reason,  NOAA 


believes  that  market  values  can  be 
reasonably  applied  to  the  presence  of 
cables  in  a  sanctuary  and  that  more 
conservation  accounting  measures  of 
cost  should  be  avoided. 

Comment  23:  Any  FMV  fee  should  be 
prorated  over  the  period  of  the  permit 
and  paid  on  an  annual  basis  (rather  than 
a  one-time,  up  front  fee). 

Response:  NOAA  intends  to 
determine  the  FMV  fee  for  any  permit 
issued  up  front  and  in  full.  The  payment 
schedule  for  such  a  fee,  however,  would 
be  negotiated  on  a  case-by-case  basis 
between  NOAA  and  the  permittee.  Any 
payment  schedule  that  is  not  a  one-time 
fee  would  be  adjusted  for  inflation.  Any 
negotiated  payment  schedule  would 
also  include  safeguards  (e.g., 
performance  bond]  to  ensure  that  full 
payment  is  made  to  NOAA.  For  any 
future  SUPs  issued  for  a  cable  in 
national  marine  sanctuary,  all  payment 
schedules  and  pajnnent  safeguards  will 
be  included  as  permit  conditions. 

Comment  24:  the  NMSP  should 
consider  reducing  individual  fees  on  a 
per-cable  basis  for  cables  located  within 
an  approved  corridor. 

Response:  At  this  time,  NOAA  is 
developing  a  policy  on  the  installation 
of  submarine  cables  in  national  marine 
sanctuaries.  Cable  corridors  are  one  of 
the  issues  that  will  be  considered  while 
developing  this  policy. 

Comment  25:  It  is  inaccurate  for 
NOAA  to  Eissume  in  the  report  that  all 
cables  can  be  successfully  buried. 

Response:  The  fair  market  value 
report  deals  with  environmental 
impacts  as  a  matter  of  general 
background  and  in  the  limited  context 
of  economic  efficiency  (see  responses  to 
comments  #8  and  #14.  Since  the 
methodology  presented  does  not  rely  on 
an  assessment  of  environmental 
impacts,  the  report  does  not  attempt  to 
describe  the  impacts  in  a  complete  and 
thorough  manner.  NOAA  agrees, 
however,  that  submarine  cables  are  not 
always  successfully  buried  and  that 
biuial  might  not  be  possible  in  some 
locations. 

Comment  26:  Under  restrictions 
imposed  by  the  NMSA.  special  use 
permits  caimot  be  used  to  generate 
income  for  NOAA  and  the  Federal 
government. 

Response:  NOAA  agrees.  Any  fair 
market  value  fee  would  not  be  used  to 
generate  extraneous  income  for  the 
NMSP  or  the  Federal  government.  It 
would,  rather,  be  used  wholly  in 
accordance  with  the  NMSA  as 
"expenses  for  managing  National 
Marine  Sanctuaries"  (16  U.S.C. 
1441(d)(3)(B).) 

Comment  27:  The  use  of  the  term  "fair 
market  value"  is  contrary  to  certain 


Federal  telecommunications  and 
security  policies  that  lift  governmental 
barriers  to  the  facilitation  of 
communications  networks  for  reasons  of 
both  economy  and  national  security. 

Response:  NOAA  disagrees.  Please  see 
the  responses  to  Comments  #22  and 
#40. 

Comment  28:  NOAA's  imposition  of 
exorbitant  fees  on  cable  operators  is 
contrary  to  the  Department  of 
Commerce's  mission  of  strengthening 
and  safeguarding  the  country's 
economy. 

Response:  The  mission  of  the 
Department  of  Commerce  is  comprised 
of  three  basic  tenets:  (1)  Build  for  the 
future  and  promote  U.S. 
competitiveness  in  the  global 
marketplace  by  strengthening  and 
safeguarding  the  nation's  economic 
infrastructure;  (2)  Keep  America 
competitive  with  cutting-edge  science 
and  technology  and  an  unrivaled 
information  base;  and  (3)  Provide 
effective  management  and  stewardship 
of  the  nation's  resources  and  assets  to 
ensure  sustainable  economic 
opportunities. 

To  date,  no  fees  have  been  established 
or  imposed  regarding  FMV  for 
submarine  cables  in  national  marine 
sanctuaries.  However,  when  the  FMV 
fees  are  applied  to  the  existing  special 
use  permit  holders,  they  will  be  taken 
from  a  range  of  current  comparable 
transactions  (many  of  which  focus  on 
the  telecommunications  industry). 
NOAA  believes  this  range  ensures  that 
any  FMV  fees  are  sound,  fair,  and 
reasonable  and  do  not  promote  a 
contradiction  of  any  of  the  tenets  of  the 
DOC  mission  statement. 

Comment  29:  The  report's 
methodologies  will  result  in 
exceedingly  high  fees  compared  to  the 
negligible  impact  of  cable  installation. 

Response:  As  mentioned  in  the 
response  to  Comment  #28, 
methodologies  employed  by  the  report 
ensure  fees  remain  with  a  range  of 
current  comparable  transactions  from  a 
variety  of  different  examples. 

Comment  30:  NOAA's  FMV  fees  are 
wholly  unrelated  to  its  mission  of 
protection  of  sanctuary  resources. 

Response:  The  NMSA  authorizes  the 
NMSP's  collection  of  fair  market  value 
for  the  use  of  sanctuary  resources. 
Should  NOAA  allow  the  cable  and  issue 
a  SUP,  such  amounts  will  be  used  for 
"expenses  of  managing  national  marine 
sanctuaries"  (16  U.S.C.  1441(d)(3)(B)). 
,    Comment  31 :  NOAA  has  no 
experience  in  the  telecommunications 
industry  and,  therefore,  has  little 
business  setting  fee  stnictiu^s  regarding 
fiber  optic  cables. 
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Response:  NOAA  economists, 
working  in  conjunction  with  a  number 
of  contracted  non-Federal  economists, 
have  produced  a  comprehensive  report 
that  uses  several  approaches  to 
determining  fair  market  value,  including 
recent  comparables  from  various 
telecommunications  industry 
transactions.  The  collective  experience 
of  these  economists  with  valuation  is 
extensive.  Fiulhermore,  the  report  was 
submitted  for  peer  review  to  two  leading 
economic  analysts:  Dr.  Richard 
Schmallensee,  Dean  of  the  MIT  Sloan 
School  of  Business  and  the  KM! 
Corporation,  a  consulting  firm  in  the 
telecommimications  industry  that  has 
evaluated  the  right  of  way  market  on 
several  occasions  and  does  on-going 
research  on  imdersea  cables  and  the 
transoceanic  fiber  optic  market.  Both 
analysts  concluded  that  the 
methodology  was  sound,  fair,  and 
reasonable. 

Comment  32:  NOAA  should  not 
implement  a  fee-setting  methodology  for 
special  use  permits  before  it  determines 
whether  the  issuance  of  such  permits  is 
appropriate. 

Response:  NOAA  has  developed  the 
FMV  analysis  as  part  of  its  process  for 
developing  an  overall  policy  concerning 
the  installation  of  submarine  cables  in 
national  marine  sanctuaries  that  have 
already  been  issued.  These  permits  were 
issued  as  independent,  site-specific 
actions  and  would  not  be  affected 
retroactively  by  any  future 
programmatic  policy  or  regulations  the 
NMSP  may  develop  on  submarine 
cables.  The  fair  market  vEilue  fee  will  be 
applied  to  both  of  the  current  special 
use  permit  holders  and  to  any  other 
cable  that  may  receive  a  special  use 
permit  in  a  national  marine  sanctuary  in 
thefutiue. 

Comment  33:  Administrative  law 
condemns  retroactive  application  of  any 
FMV  fee. 

Response:  NOAA  will  not  assess  FMV 
fees  retroactively.  NOAA  will  apply  the 
methodology  in  the  report  to  determine 
the  FMV  fee  for  current  special  use 
permit  holders  with  the  payment  of 
FMV  stipulated  in  their  permits.  NOAA 
will  also  use  the  report's  methodology 
to  determine  the  FMV  for  any  futiue 
special  use  permit  that  may  be  issued 
for  a  submarine  cable  in  an  NMS. 

Comment  34:  The  NMSP  has  no 
jurisdiction  outside  of  Sanctuaries  and 
cannot  impose  any  FMV  fees  on  cable 
carriers  outside  of  Sanctuaries. 

Response:  FMV  Fees  assess  by  the 
NMSP  apply  oidy  to  cables  located  in 
sanctuaries. 

Comment  35:  Submarine  cables,  do 
not  "use"  sanctuary  resources  as 
stipiUated  in  the  NMSA  and  therefore 


cannot  be  subjected  to  special  use 
permits  and/or  any  FMV  fee. 

Response:  "Sanctuary  resource"  is 
defined  by  the  NMSA  as  "any  living  or 
nonliving  resource  of  a  national  marine 
sanctuary  that  contributes  to  the 
conservation,  recreational,  ecological, 
historical,  educational,  cultiual, 
archaeological,  scientific,  or  aesthetic 
value  of  the  sanctuary"  (16  U.S.C.  1432 
(8)).  Seafloor  substrate  fits  this 
definition  as  it  contributes  to  all  of  the 
criteria.  A  submarine  cable  depends  on 
the  substrate  as  a  means  of  support.  In 
this  regard,  a  cable  (as  a  permanent  or 
semi-permanent  structure)  uses  a 
sanctuary  resource  (the  seafloor)  to  bear 
it  from  one  point  to  another  and  may 
preclude  other  uses  of  the  resource. 
Therefore,  it  is  subject  to  the  NMSA  if 
it  is  in  a  national  marine  sanctuary. 

Comment  36:  All  FMV  fees  should  be 
used  solely  by  the  NMSP. 

Response:  All  FMV  fees  will  be  used 
solely  by  the  NMSP. 

Comment  39:  When  applying  FMV 
fees.  NOAA  should  distinguish  between 
commercial  and  research  cables  (and 
not  apply  FMV  to  research  cables). 

Response:  FMV  fees  apply  for  those 
activities  authorized  under  a  special  use 
permit.  When  the  pmpose  of  an  activity 
is  scientific  research  related  to  NMS 
resoiuces,  the  activity  can  be  permitted 
under  a  research  permit  (which  has  no 
associated  fee). 

Comment  40:  The  imposition  of  fees 
proposed  in  the  report  will  significantly 
impact  costs  associated  with 
international  electronic  commerce  and 
stifle  efforts  to  extend  global  digital 
information  opportunities. 

Response:  The  range  of  fees  proposed 
in  the  report  is  based  on  recent 
comparable  transactions  from  a  number 
of  different  examples.  These 
comparables  ensure  that  any  FMV  fees 
will  fall  within  an  array  of  ciurent 
market  figures  and  will  not  be 
exorbitant  or  crippling  to  international 
electronic  commerce. 
Section  V:  Next  Steps. 
NOAA  will  meet  with  the  existing 
special  use  permit  holders  to  determine 
the  fair  market  value  owed  on  their 
permits.  The  fee  will  be  based  on  the 
methodology  in  this  report.  The  range  of 
fees  presented  in  the  report  will  also  be 
used  as  the  basis  for  determining  FMV 
for  any  futiue  special  use  permit  that 
may  be  issued  by  the  NMSP  for  a 
submarine  cable  in  a  national  marine 
sanctuary.  To  remain  ciurent,  it  is 
envisioned  that  NOAA  will  periodically 
update  the  range  of  fees  with  current 
data. 


Dated:  August  21.  2002. 
Jamison  S.  Hawkins, 

Deputy  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-21975  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  3510-08-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
0MB  Review;  Comment  Request 

agency:  Corporation  for  National  and 
Community  Service. 
ACTION:  Notice. 

summary:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public  ' 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13, 
(44  U.S.C.  chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service,  William  M.  Ward, 
at  (202)  606-5000,  extension  375  or  by 
e-mail  at  WWard@cns.gov.  Individuals 
who  use  a  telecommiuiications  device 
for  the  deaf  (TTY-TDD)  may  call  (800) 
833-3722  between  the  hoiu-s  of  9  a.m. 
and  5  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and' Regulatory 
Affairs,  Attn:  Ms.  Brenda  Aguilar,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Conynunity  Service,  Office 
of  Management  add  Budget,  Room 
10235,  Washington.  DC,  20503,  (202) 
395-7316,  witlSn  30  days  from  the  date 
of  publication  in  this  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  acciu-acy  of  the 
Corporation's  estimate  of  the  burden  of. 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  asstimptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
biuden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Description 

Ciurently,  the  Corporation  is 
conducting  a  Study  of  the  Community, 
Higher  Education,  and  School 
Partnerships  (CHESP)  supported  with 
Learn  and  Serve  America  School-based 
fimds.  The  Corporation  seeks  approval 
of  two  telephone  survey  forms  that  will 
be  used  to  collect  information  from 
CHESP  grantees  and  subgrantee 
organizations  which  will  describe  the 
organizations,  the  CHESP  activities  that 
they  are  involved  in,  and  their 
perceptions  of  their  CHES  Partnerships. 
This  requires  collecting  information 
frova  grantee  and  subgrantee 
organization  staff  that  will  address:  (1) 
CHESP  project  characteristics  and 
information  about  the  implementation 
of  the  partnerships;  and  (2)  the  impact 
of  the  CHESP  partnerships  on  the 
grantee  and  the  subgrantee 
organizations. 

Type  of  Review:  New  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  CHESP  Grantee/Subgrantee 
Siuvey. 

OAffl  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Project  staff  at  CHESP 
grantee  organizations  such  as  state 
education  agencies,  grantmaking 
entities,  and  one  Indian  Tribe,  and 
project  staff  at  subgrantee  organizations 
such  as  community  based  organizations, 
elementary  and  secondary  schools  and 
school  districts,  and  institutions  of 
higher  education. 

Total  Respondents:  20  grantees,  and 
approximately  166  subgrantees. 

Frequency:  One  time  survey. 

Avemge  Time  Per  Response:  Grantee 
Survey:  60  minutes,  Subgrantee  Survey: 
50  minutes. 

Estimated  Total  Burden  Hours:  160. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Dated:  August  22,  2002. 
David  Reingold, 

Director.  Department  of  Research  and  Policy 
Development. 

[FR  Doc.  02-21914  Filed  8-27-02;  8:45  am] 

BHJJNG  CODE  GOSO-«$-P 


CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  Collection;  Submission  for 
OMB  Review;  Comment  Request 

agency:  Corporation  for  National  and 
•Commiuiity  Service. 


action:  Notice. 


SUMMARY:  The  Corporation  for  NaUonal 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13, 
(44  U.S.C.  Chapter  35).  Copies  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service.  William  M.  Ward, 
at  (202)  606-5000.  extension  375  or  e- 
mail  at  lVlVard@cns.gov.  Individuals 
who  use  a  telecommunications  device 
for  the  deaf  (TTY-TDD)  may  call  (800) 
833-3722  between  the  hours  of  9  a.m. 
and  5  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Ms.  Brenda  Aguilar.  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC,  20503,  (202) 
395-7316,  within  30  days  from  the  date 
of  publication  in  this  Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Corporation's  estimate  of  the  biuden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submissions 
of  respons^s. 

Description 

The  Corporation  seeks  to  conduct  an 
in-depth  study  of  the  attrition  patterns 
of  its  AmeriCorps* State  and  National. 
AmeriCorps*  VISTA  and 
AmeriCorps *NCCC  programs.  This 
study  will  entail  telephone  interviews  of 
approximately  30  minutes  in  length 
with  1000  former  AmeriCorps  members. 
It  will  provide  indicators  of  program 
success,  differences  among  programs  in 
retaining  participants,  individual 


characteristics  of  participants  who  tend 
to  drop  out.  and  combinations  of 
member  and  program  characteristics 
that  appear  to  work  well  or  work  poorlv. 

Type  of  Review:  New  collection. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  AmeriCorps  Attrition  Over\-iew 
Survey. 

OMB  Number:  None. 

Agency  Number:  None. 

Affected  Public:  Former  AmeriCorps 
members. 

Total  Respondents:  1,000. 

Frequency:  One  time. 

Average  Time  Per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  500 
hoius. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 


Dated:  August  22.  2002. 

David  Reingold, 

Director.  Department  of  Research  and  Policy 
Development. 

(FR  Doc.  02-21915  Filed  8-27-02:  8:45  ami 

BILUNG  CODE  eOSO-SS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Notice  of  Availability  (NOA)  of  the 
Record  of  Decision  (ROD)  for  Disposal 
of  Chemical  Weapons  at  ttw  Pueblo 
Ctiemlcal  Depot  (PCD),  Colorado 

AGENCY:  Department  of  the  Army.  DoD. 
ACTION:  Notice  of  availability. 

SUMMARY:  This  announces  the 
availability  of  the  ROD  for  the  design, 
construction,  and  operation  of  a  facility 
for  the  destruction  of  chemical  agents  at 
the  PCD.  The  ROD  documents  and 
explains  the  Defense  Acquisition 
Executive's  decision  to  select  chemical 
neutralization  followed  by  biotreatment 
for  the  destruction  of  the  mustard 
chemical  agent  stored  at  the  PCD.  A 
variety  of  factors  were  considered  in 
making  this  decision,  including,  but  not 
limited  to,  mission  needs,  cost, 
schedule,  environmental  considerations, 
public  concerns,  and  compliance  with 
the  Chemical  Weapons  Convention. 

ADDRESSES:  To  obtain  a  copy  of  the 
ROD.  contact  the  Program  Manager  for 
Chemical  Demilitarization.  Public 
Outreach  and  Information  Office 
(ATTN:  Ms.  Sandra  Clawson-Freeo), 
Building  E— 4585.  Aberdeen  Proving 
Ground.  Mar>'land  21010-4005. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Clawson-Freeo  at  410—436-1479. 
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by  fax  at  410-436-5122,  by  electronic 
mail  at  Sandra. Clawson- 
Freeo@pmcd,apgea,anny.miI  or  by  mail 
at  the  above  listed  address. 

SUPPLEMEKTARY  INFORMATION:  In  its  ROD 
on  February  26,  1988  (53  FR  5816, 
February  26,  1988)  for  the  Final 
Programmatic  Environmental  Impact 
Statement  (EIS)  on  the  Chemical 
Stockpile  Disposal  Program  (CSDP).  the 
Department  of  the  Army  selected  on-site 
disposal  by  incineration  at  all  eight 
chemical  munition  storage  sites  located 
within  the  continental  United  States  as 
the  method  by  which  it  will  destroy  its 
lethal  chemical  stockpile.  The 
Department  of  the  Army  published  a 
Notice  of  Intent  in  the  Federal  Register 
(65  FR  20140-41,  April  14,  2000)  which 
provides  notice  that,  pursuant  to  the 
National  Environmental  Policy  Act 
(NEPA)  and  implementing  regulations, 
it  was  preparing  a  draft  site-specific  EIS 
for  the  Pueblo  Chemical  Agent  Disposal 
Facility.  On  May  11.  2001,  the  Army 
published  a  Draft  EIS  to  assess  the  site- 
specific  health  and  environmental 
impacts  of  on-site  disposal  of  the 
chemical  agents  and  munitions  stored  at 
the  PDC.  The  Final  EIS  was  published 
on  April  17,  2002.  All  public  comments 
received  during  the  NEPA  process  have 
been  considered  in  making  this 
decision. 

The  Program  Manager  for  Assembled 
Chemical  Weapons  Assessment  (ACWA) 
prepared  a  separate  EIS.  The  ACWA  EIS 
is  for  follow-on  pilot  testing  of  the 
ACWA  Program  pursuant  to  the  process 
established  bv  Congress  in  Public  Laws 
104-208  and  105-261.  The  ACWA  EIS 
emphasizes  the  feasibility  of  pilot 
testing  one  or  more  of  the  ACWA 
technologies  at  one  of  more  sites.  One 
of  the  four  sites  evaluated  in  the  ACWA 
EIS  was  the  PCD.  Information  provided 
by  the  ACWA  Program  concerning  the 
neutralization  technologies  provided  the 
basis  for  analysis  of  the  neutralization 
technologies  and  comparison  with 
incineration  in  this  site-specific  EIS  for 
stockpile  destruction  at  Pueblo.  This 
site-specific  EIS  and  the  ACWA  EIS 
serve  complementary  purposes. 

Dated:  August  21,  2002. 
Raymond  J.  Fatz, 

Deputy  Assistant  Secretary  of  the  Army 
(Envimnment.  Safety  and  Occupational 
Health.  OASAII8-E)' 

(FR  Doc.  02-21874  Filed  8-27-02;  8:4.'>  am] 
BIUJNG  CODE  3710-06-M 


DEPARTMENT  OF  DEFENSE 


Draft  Environmental  Assessment  for 
the  Transport  of  Polychlorinated 
Biphenyl-Containing  Items  From  Japan 
and  Wake  Island  to  the  United  States 

agency:  Defense  Logistics  Agency,  DoD. 
ACTION:  Notice  of  availability. 


summary:  The  draft  environmental 
assessment  (EA)  for  the  transport  of 
items  containing  polychlorinated 
biphenyl  (PCB)  from  Japan  and  Wake 
Island  to  the  United  States  is  available 
for  public  review  and  comment.  The  EA 
assesses  the  risks  of  trcuisporting  used 
electrical  equipment  and  associated 
items  containing  PCBs  to  the  U.S.  by  air 
and  by  sea  for  ultimate  disposal  at 
Environmental  Protection  Agency 
permitted  facilities.  This  equipment  is 
used  for  the  benefit  of  the  U.S.  Military 
and  is  removed  from  service  when  it 
reaches  the  end  of  its  useful  life.  This 
draft  EA  addresses  three  alternatives: 
transport  by  sea;  transport  by  air;  and  no 
action.  Approximately  2.8  million 
pounds  of  material  including  packaging 
is  currently  in  storage  at  U.S. 
installations  in  Japan  and  Wake  Island. 
An  estimated  4.3  million  pounds  of 
material  is  still  in  use  and  will  be 
removed  from  service  during  the  next 
several  years.  The  draft  EA  is  available 
for  public  review  at  the  Defense 
Logistics  Agencv  Public  Affairs  Office 
and  on  the  World  Wide  Web  at  http:// 
Hiviv.dla.mil.  The  public  is  invited  to 
comment  on  the  draft  EA  for  30  days 
beginning  with  the  publication  of  this 
notice.  Comments  should  be  sent  to  the 
Defense  Logistics  Agency,  Attention: 
Mr.  Jack  Hooper,  DLA-CP,  8725  John  J. 
Kingman  Road,  Suite  2545,  Fort  Belvoir, 
VA  22060-6223. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Jack  Hooper  at  (703)  767-5121. 

Richard  I.  Connelly, 

Director.  DLA  Support  Services. 

|FR  Doc.  02-21788  Filed  8-27-02;  8:45  am] 

BILLING  CODE  3620-01 -M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  0MB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  27,  2002. 


ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Lauren_Wittenberg@omb.eop.gov. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  0MB.  Each  proposed 
information  collection,  grouped  by  ■ 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  August  22,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Extension. 

Title:  Application  for  Ability  to 
Benefit  Testing  Approval. 

Frequency:  Annually. 

Affected  Public:  Businesses  or  other 
for-profit;  Individuals  or  household; 
Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden:     ' 

Responses:  150,090. 

Burden  Hours:  77,040. 

Abstract:  The  Secretary  will  publish  a 
list  of  approved  tests  which  can  be  used 
by  postsecondary  educational 
institutions  to  establish  the  ability  to 
benefit  for  a  student  who  does  not  have 
a  high  school  diploma  or  its  equivalent 
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for  Student  Financial  Assistance 
Programs. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  niunber  2065.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW..  Room  4050,  Regionad 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  burden  and/ or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
his  e-mail  address  Joe.Schubart@ed.gov. 
Individuals  who  use  a 
teleconununications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-21829  Filed  8-27-02;  8:45  am] 
BILLING  CODE  4O0O-O1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RM96-1-020,  RP02-495-000, 
RP02-492-000,  RP02-493-000,  RP02^91- 
000,  RP02-48S-000,  RP02-488-000,  RP02- 
486-000,  RP02-487-000,  RP02-499-000, 
RP02^90-000,  RP02-489-000  and  RP02- 
494-000;] 

Standards  For  Business  Practices  of 
interstate  Natural  Gas  Pipelines, 
Algonquin  LNG,  Inc.,  Algonquin  Gas 
Transmission  Company,  East 
Tennessee  Natural  Gas  Company, 
Egan  Hub  Partners,  L.P.,  Enbridge 
Pipeline  (AlaTenn)  Inc.,  Enbridge 
Pipelines  (KPC),  Enbridge  Pipelines 
(MIdIa)  inc.,  Enbridge  Pipelines  (UTOS) 
LLC,  Equitrans,  L.P.,  Guifstream 
Natural  Gas  System,  Maritimes  & 
Northeast  Pipeline,  L.LC.,  Texas 
Eastern  Transmission,  LP;  Notice  of 
Compliance  Hiing 

Xugust  21,  2002. 

Take  notice  that  the  above-referenced 
pipelines  made  filings  in  compliance 
with  Docket  No.  RM96-1-020,  Order 


No.  587-0.1  These  revised  tariff  sheets 
to  be  effective  October  1,  2002. 

In  Order  No.  587-0,  the  Commission 
required  pipelines  to  file  revised  tariff 
sheets  to  comply  with  Version  1.5  of  the 
consensus  industry  standards, 
promulgated  by  the  Wholesale  Gas 
Quadrant  of  the  North  American  Energy 
Standards  Board  (NAESB),  formerly  the 
Gas  Industry  Standards  Board.  The 
Commission  directed  that  pipelines 
implement  these  standards  by  filing 
revised  tariff  sheets  no  later  than  August 
1,  2002,  to  become  effective  October  1, 
2002  implementation  date  required  by 
Order  No.  587-0. 

Any  person  desiring  to  become  a 
party  in  a  proceeding  must  file  a 
separate  motion  to  intervene  or  protest 
in  each  docket. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  28,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conmiission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary'. 

[FR  Doc.  02-21850  Filed  8-27-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


'  Standards  for  Business  Practices  of  Interstate 
Natural  Gas  Pipelines.  Order  No.  587-0.  67  FR 
30788  (May  8.  2002).  Ill  FCRC  Stats.  &  Regs. 
Regulations  Preambles.  1 31.129  (May  1.  2002). 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-379-001] 

CIMS  Trunkline  LNG  Company,  LLC; 
Notice  of  Compliance  Filing 

August  21.2002. 

Take  notice  that  on  August  12,  2002. 
CMS  Trunkline  LNG  Company,  LLC 
(TLNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1-A,  the  following  tariff  sheet  to  be 
effective  August  1,  2002. 

Sub  Second  Revised  Sheet  No.  5 

This  filing  is  made  in  compliance 
with  the  Commission's  July  31,  2002 
order  in  this  docket.  The  revised  tariff 
sheet  reflects  a  0.10%  increase  to  the 
currently  effective  fuel  reimbursement 
percentage  and  a  $0.0045  per  Dt 
increase  for  the  electric  power  cost 
adjustment  under  Rate  Schedules  FTS 
and  ITS. 

TLNG  states  that  a  copy  of  this  filing 
is  available  for  public  inspection  during 
regular  business  hours  at  TLNG's  office 
at  5444  Westheimer  Road.  Houston. 
Texas  77056-5306.  In  addition,  copies 
of  this  filing  are  being  served  on  all 
affected  customers,  interested  state 
regulatory  agencies  and  parties  to  this 
proceeding. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wH'w.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
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Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretan'. 

[FR  Doc.  02-21858  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

3- _I 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisalon 

[Docket  No.  RP02-383-001] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
HIing 

August  21,  2002. 

Take  notice  that  on  August  15.  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1.  Substitute  Sixth  Revised 
Sheet  No,  283  and  Original  Sheet  No. 
283A.  with  a  proposed  effective  date  of 
August  1,  2002. 

Coliunbia  states  that  it  made  a  filing 
with  the  Commission  on  July  2.  2002  to 
include  a  new  Section  4.2(i)  to  Section 
4.2  of  the  General  Terms  and  Conditions 
(GTC)  of  its  FERC  Gas  Tariff  to  permit 
it,  under  certain  limited  circumstances, 
to  reserve  capacity  that  is  available  for 
firm  service  under  the  provisions  of 
GTC  Section  4.2  for  future  expansion 
projects.  The  Commission  approved  the 
filing  on  July  31,  2002  (100  FERC 
U  61.136  (2002)).  subject  to 
modifications.  The  instant  filing  makes 
the  modifications  directed  by  the 
Commission  in  the  July  31.  2002  Order. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
/ittp.y/www./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 


for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr. 

Deputy  Secretary. 

[FR  Doc.  02-21860  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-062] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Negotiated  Rate 
Filing 

August  21,  2002. 

Take  notice  that  on  July  23,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  the 
following  contract  for  disclosure  of  a 
negotiated  rate  transaction: 

FTS-l     Service  Agreement  No.  73133 
between  Columbia  Gulf  Transmission 
Company  and  Cinergy  Marketing  & 
Trading.L.P.  dated  July  1,  2002 

Transportation  service  is  to 
commence  July  1.  2002  imder  the 
agreement. 

Columbia  Gulf  states  that  copies  of 
the  filing  has  been  served  on  all  parties 
identified  on  the  official  service  list  in 
Docket  No.  RP96-389, 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  28,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 


encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-21851  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-064] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

.  August  21,  2002. 

Take  notice  that  on  August  12,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  the  following 
revised  tariff  sheet  to  become  effective 
August  2,  2002: 
Fourth  Revised  Sheet  No.  316 

Columbia  Gulf  states  on  June  28, 
2002,  it  made  a  filing  with  the  Federal 
Energy  Regulatory  Commission 
("Commission")  seeking  approval  of  a 
Rate  Schedule  FTS-l  negotiated  rate 
agreement  with  Virginia  Power  Energy 
Marketing  in  Docket  No.  RP96-389-055. 
On  August  2,  2002,  the  Commission 
issued  an  order  on  the  filing,  approving 
the  service  agreement  effective 
November  1,  2002,  and  directing 
Columbia  Gulf  to  file  a  tariff  sheet 
identifying  the  agreement  as  a  non- 
conforming agreement  in  compliance 
with  Section  154.112(b)  of  the 
Commission's  regulations.  The  instant 
filing  is  being  made  to  comply  with 
Section  154.112(b)  and  reference  the 
non-conforming  service  agreement  in  its 
Volume  No.  1  tariff. 

Columbia  Gulf  states  that  copies  of  its 
filing  are  available  for  public  inspection 
during  regular  business  hours  in  a 
convenient  form  and  place  at  Columbia 
Gulfs  offices  at  12801  Fair  Lakes 
Parkway,  Fairfax,  VA;  2603  Augusta, 
Suite  125,  Houston,  TX;  and  10  G  Street, 
NE„  Suite  580,  Washington,  DC, 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be  » 
filed  in  accordance  with  Section 
154,210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Conunission  in  determining  the 
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appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  peirties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Conunission  ia  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociunent. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Conunents, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encoiu^ges  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21852  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-384-001] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Rling 

August  21,  2002. 

Take  notice  that  on  August  15,  2002. 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Substitute 
Fourth  Revised  Sheet  No.  147  and 
Original  Sheet  No.  147A  with  a 
proposed  effective  date  of  August  1, 
2002. 

Coliunbia  Gulf  states  that  it  made  a 
filing  with  the  Commission  on  July  2, 
2002  to  include  a  new  Section  4.2(i)  to 
Section  4,2  of  the  General  Terms  and 
Conditions  (GTC)  of  its  FERC  Gas  Tariff 
to  permit  it,  imder  certain  limited 
circumstances,  to  reserve  capacity  that 
is  available  for  firm  service  under  the 
provisions  of  GTC  Section  4.2  for  future 
expansion  projects.  The  Commission 
approved  the  filing  on  July  31,  2002 
(100  FERC  61,133  (2002)),  subject  to 
modifications.  The  instant  filing  makes 
the  modifications  directed  by  the 
Commission  in  the  July  31,  2002  Order, 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,,  Washington,  DC 
20426,  in  accordance  with  Section 


385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001{a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21861  Filed  8-27-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-382-001] 

Crossroads  Pipeline  Company;  Notice 
of  Compliance  Filing 

August  21,  2002. 

Take  notice  that  on  August  15,  2002, 
Crossroads  Pipeline  Company 
(Crossroads),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Second  Revised 
Volmne  No.  1,  Substitute  First  Revised 
Sheet  No.  85  and  Original  Sheet  No. 
85A,  with  a  proposed  effective  date  of 
August  1,2002. 

Crossroads  states  that  it  made  a  filing 
with  the  Commission  on  July  2,  2002  to 
include  a  new  Section  4.2(i)  to  Section 
4,2  of  the  General  Terms  and  Conditions 
("GTC")  of  its  FERC  Gas  Tariff  to  permit 
it,  under  certain  limited  circumstances, 
to  reserve  capacity  that  is  available  for 
firm  service  under  the  provisions  of 
GTC  Section  4.2  for  future  expansion 
projects.  The  Commission  approved  the 
filing  on  July  31,  2002  (100  FERC  61,131 
(2002)),  subject  to  modifications.  The 
instant  filing  makes  the  modifications 
directed  by  the  Commission  in  the  July 
31,  2002  Order. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 


Federal  Energy  Regulaton,'  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wvirw.ferc.gov  using  the  '^FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson.  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-21859  Filed  8-27-02:  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 66-002] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

August  21.  2002. 

Take  notice  that  on  August  7,  2002, 
Florida  Gas  Transmission  Company 
("FGT")  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1  C'Tariff") 
effective  April  1.  2002,  the  following 
tariff  sheets: 

Ninth  Revised  Sheet  No.  2 
Second  Revised  Sheet  No.  209 

FGT  states  that  on  December  1,  1999. 
in  Docket  No.  CPOO-^0-000.  FGT  filed 
for  authorization  to  expand  the  capacity 
of  its  system  in  order  to  provide 
incremental  firm  transportation  ser\'ice 
pursuant  to  Rate  Schedule  FTS-2 
("Phase  V  Certificate  Application"). 
Included  as  part  of  the  Phase  V 
Certificate  Application  were  the  Phase  V 
shippers'  FTS-2  service  agreements. 
FGT  states  that  in  its  Preliminary- 
Determination  on  Nonenvironmental 
Issues  dated  November  22,  2000  CPD ') 
the  Commission  noted  that  these  ser\ice 
agreements  contained  certain  variations 
from  the  FTS-2  Form  of  Ser\ice 
Agreement  contained  in  FGT's  Tariff. 
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The  PD  directed  FGT  "to  refile  them  so 
that  they  conform  with  the  FTS-2  Form 
of  Service  Agreement  in  its  tariff  or  to 
develop  a  generally  applicable  FTS-2 
Form  of  Service  Agreement  to  conform 
with  the  Phase  V  agreements." 

FGT  further  states  that  on  February 
28,  2002.  in  Docket  No.  RP02-166-000. 
FGT  filed  tariff  revisions  to  its  FTS-2 
Form  of  Service  Agreement  ("February 
28  Filing")  in  response  to  the 
Commission's  requirements  in  the  PD. 
The  February  28  Filing  was  rejected  by 
Commission  order  issued  March  28, 
2002  ("March  28  Order").  The  March  28 
Order  directed  FGT  to  file  tariff  changes 
modifying  its  FTS-2  Form  of  Service 
Agreement  to  match  the  provisions  of 
the  Phase  V  shippers'  FTS-2  service 
agreements.  In  addition,  FGT  was 
instructed  to  include  a  narrative 
explanation  and  a  matrix  that  matches 
up  each  Phase  V  contract  provision  with 
each  proposed  FTS-2  Form  Agreement 
provision,  including  justification  for  any 
contract  provision  that  deviates  from  the 
proposed  FTS-2  Form  Agreement. 

On  April  17,  2002,  FGT  states  it  filed 
tariff  revisions  and  the  requested  matrix 
(April  17  Filing)  in  accordance  with  the 
March  28  Order.  On  August  1,  2002.  the 
Commission  issued  an  order  ("August  1 
Order"),  which  affirms  that  FGT  has 
"fully  complied  with  the  Commission's 
directives  in  the  PD  and  the  March  28 
order",  but  states  that  "there  remain 
material  deviations  between  the  FTS-2 
form  of  service  agreement  and  the  Phase 
V  service  agreements".  Ordering 
Paragraph  9  of  the  August  1  Order 
directs  FGT  to  file,  within  ten  days  from 
the  date  of  the  order,  a  tariff  sheet  listing 
the  Phase  V  service  agreements  as  non- 
conforming in  accordance  with  Section 
154.112(b)  of  the  Commission's 
'  regulations,  which  requires  that  service 
agreements  that  deviate  in  any  material 
aspect  from  the  form  of  service 
agreement  must  be  filed  with  the 
Commission  and  referenced  in  FERC 
Volume  No.  1.  The  instant  filing  is 
submitted  in  compliance  with  the 
August  1  Order. 

Copies  of  this  filing  are  on  file  with 
the  Commission  and  are  available  for 
public  inspection  in  the  Public 
Reference  Room. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 


not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21856  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 66-003] 

Florida  Gas  Transmission  Company; 
Notice  of  Compliance  Filing 

.August  21.2002. 

Take  notice  that  on  August  13.  2002, 
Florida  Gas  Transmission  Company 
C'FGT")  tendered  for  filing  to  become 
part  of  its  FERC  Gas  Tariff.  Third 
Revised  Volume  No.  1  ("Tariff) 
effective  April  1.  2002,  the  following 
tarjff  sheet; 
Substitute  Second  Revised  Sheet  No.  209 

FGT  states  that  on  August  1,  2002,  the 
Commission  issued  an  order  ("August  1 
Order  ")  directing  FGT  to  file,  within  ten 
days  from  the  date  of  the  order,  a  tariff 
sheet  listing  its  Phase  V  service 
agreements  as  non-conforming  in 
accordance  with  Section  154.112(b)  of 
the  Commission's  regulations,  which 
requires  that  service  agreements  that 
deviate  in  any  material  aspect  from  the 
form  of  service  agreement  be  filed  with 
the  Commission  and  referenced  in  FERC 
Volume  No.  1.  On  August  7,  2002.  FGT 
submitted  tariff  revisions  ("August  7 
Filing")  in  response  to  the  August  1 
Order. 

FGT  further  states  that  the  August  7 
Filing  inadvertently  listed  two 
agreements  originally  filed  with  FGT's 
Phase  V  expansion  application,  but 
which  were  thereafter  terminated  and 
did  not  go  into  effect.  Specifically,  the 
agreements  with  Dynegy  Marketing  and 
Trade  ("Dynegy")  and  Enron  North 
America  Corp.  ("ENA")  were  submitted 


on  December  1, 1999,  with  FGT's 
original  application  in  Docket  No. 
CPOO-^0-000.  Dynegy  and  ENA 
subsequently  exercised  rights  in  their 
agreements  to  terminate  the  agreements. 
FGT  subsequently  entered  into  a  long- 
term  contract  with  Tampa  Electric 
Company  ("TECO"),  which  was 
submitted  with  FGT's  amended 
application  in  Docket  No.  CPOO-40-001 
on  August  1,  2000.  FGT  states  that  the 
instant  filing  is  submitted  in  order  to 
correctly  reflect  the  effective  Phase  V 
service  agreements  by  deleting  the 
Dynegy  and  ENA  agreements  from  the 
list  of  non-conforming  agreements  filed 
in  the  August  7  Filing  and  adding  the 
TECO  agreement.  The  subheading  "Rate 
Schedule  FTS-2"  and  the  individual 
contract  numbers  have  also  been  added 
to  further  identify  the  agreements. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
1 54 . 2 1 0  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encom-ages  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretan: 

[FR  Doc.  02-21857  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-14-011] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  In  FERC  Gas  Tariff 

August  21,  2002. 

Take  notice  that  on  August  12.  2002, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  and 
acceptance,  an  intemiptible  gas 
transportation  service  agreement' 
piu^uant  to  Midwestem's  Rate  Schedule 
IT-1.  Second  Revised  Sheet  No.  7  and 
Second  Revised  Sheet  No.  273  of 
Midwestem's  FERC  Gas  Tariff,  Third 
Revised  Volume  No.  1.  The  filing  sets 
forth  a  negotiated  rate  non-conforming 
interruptible  agreement  between 
Midwestern  and  Mirant  Americas 
Energy  Marketing,  LP  (Mirant)  that 
became  effective  August  12,  2002. 

Copies  of  this  filing  have  been  sent  to 
all  of  Midwestem's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding  - 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Conunission's  Web  site  under  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21853  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

(Doclcet  No.  RP02-501-000] 

Northern  Natural  Gas  Company;  Notice 
of  Tariff  Filing 

August  21.  2002. 

Take  notice  that  on  August  15,  2002, 
Northern  Natiu-al  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff,  Fifth 
Revised  Volume  No.  1  the  following 
tariff  sheets  to  be  effective  November  1 , 
2002: 

Sixth  Revised  Sheet  No.  263H 
Fifth  Revised  Sheet  No.  263H.1 

Northem  states  that  Tariff  Sheet  Nos. 
263H  and  263H.1  reflect  the  Sourcers' 
flow  obligation  as  a  result  of  the 
Appendix  B  customers'  election  to 
soiu-ce  or  buyout  of  their  flow  obligation 
based  on  Section  29(C)2  of  Northern's 
tariff. 

Northem  states  that  copies  of  the 
filing  were  served  upon  Northern's 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
tvTvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encoiuages  electronic  filings.  See,  18 
CFR  385.200l(a)(l){iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretar\\ 

|FR  Doc.  02-21865  Filed  8-27-02;  8:45  am] 

BIUJNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-42a-4)00] 

Northwest  Pipeline  Corporation;  Notice 
of  Application 

August  21.2002. 

Take  notice  that  on  August  13.  2002, 
Northwest  Pipeline  Corporation 
(Northwest),  295  Chipeta  Way.  Salt  Lake. 
City,  Utah,  84158.  filed  in  [Docket  No. 
CP02— 423-000.  an  application,  pursuant 
to  Sections  7Cb)  and  (c)  of  the  Natural 
Gas  Act  and  Part  157  of  the  Federal 
Energy  Regulatory  Commission's 
Regulations,  for  permission  and  approval 
authorizing  Northwest  to  abandon 
certain  facilities  and  a  certificate  of 
public  convenience  and  necessity  to 
construct  and  operate  certain 
replacement  facilities  in  LaPlata  County, 
Colorado,  all  as  more  fully  set  forth  in 
the  application  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
WMTv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Specifically.  Northwest  proposes  to 
abandon  approximately  4.98  miles  of 
26-inch  pipeline  and  the  Durango 
delivery  tap  and  to  replace  the 
abandoned  facilities  by  constructing  and 
operating  6.9  miles  of  26-inch  pipeline 
and  a  new  Durango  Meter  Station.  It  is 
stated  that  the  delivery  tap  being 
abandoned  and  the  meter  station 
proposed  for  construction  are  for 
deliveries  of  natural  gas  to  Greeley  Gas 
Company  (Greeley).  It  is  explained  that 
the  reason  for  replacing  the  existing 
facilities  is  that  the  United  States 
Bureau  of  Reclamation  (USBOR)  is 
planning  to  construct  the  Ridges  Basin 
Dam  and  Reservoir  (Ridges  Basin),  part 
of  a  major  water  project  designed  to 
provide  water  for  municipal  and 
industrial  uses  in  the  Four  Comers 
Region  of  Colorado  and  New  Mexico.  It 
is  asserted  that  Northwest's  existing 
facilities  lie  within  the  boundaries  of 
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Ridges  Basin  and  must  be  relocated  in 
order  to  maintain  the  operational 
integrity  of  Northwest's  mainline  and  to 
avoid  significant  reliability  concerns 
associated  with  inundation  of  the 
facilities  by  construction  of  Ridges 
Basin.  Northwest  states  that  it  plans  to 
complete  the  new  facilities  by  summer 
of  2003  in  order  to  avoid  interference 
with  USBOR's  construction  schedule. 

Northwest  estimates  the  cost  of  the 
proposed  facilities  at  approximately 
$16.9  million  and  states  that  all  costs 
will  be  reimbursed  by  USBOR. 

Any  questions  regarding  this 
application  should  be  directed  to  Gar>' 
Kotter,  Manager,  Certificates  and  Tariffs, 
at  (801)  584-7117,  Northwest  Pipeline 
Corporation.  P.O.  Box  58900,  Salt  Lake 
City.  Utah  84158. 

Any  person  desiring  to  be  heard  or  to 
make  any  protest  with  reference  to  said 
application  should  on  or  before 
September  4,  2002  file  with  the  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426, 
a  motion  to  intervene  or  protest  in 
accordance  with  the  requirements  of  the 
Commission's  rules  of  practice  and 
procedure  (18  CFR  385.211  and 
385.214)  and  the  regulations  under  the 
Natural  Gas  Act  (18  CFR  157.10).  All 
protests  filed  with  the  Commission  will 
be  considered  by  it  in  determining  the 
appropriate  action  to  be  taken  but  will 
not  serve  to  make  the  protestants  parties 
to  the  proceeding.  Any  person  wishing 
to  become  a  party  to  any  proceeding 
must  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
rules.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.200l(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

A  person  obtaining  intervenor  status 
will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  issued  by  the 
Commission,  filed  by  the  applicant,  or 
filed  by  all  other  intervenors.  An 
intervenor  can  file  for  rehearing  of  any 
Commission  order  and  can  petition  for 
court  review  of  any  such  order. 
However,  an  intervenor  must  serve 
copies  of  comments  or  any  other  filing 
it  makes  with  the  Commission  to  every 
other  intervenor  in  the  proceeding,  as 
well  as  filing  an  original  and  14  copies 
with  the  Commission. 

A  person  does  not  have  to  intervene, 
however,  in  order  to  have  comments 
considered,  a  person,  instead,  may 
submit  two  copies  of  such  comments  to 
the  Secretary  of  the  Commission. 


Commenters  will  be  placed  oh  the 
Commission's  environmental  mailing 
list,  will  receive  copies  of 
environmental  documents,  and  will  be 
able  to  participate  in  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Commenters  will  not  be  required  to 
serve  copies  of  filed  documents  on  all 
other  parties.  However,  Commenters 
will  not  receive  copies  of  all  docxunents 
filed  by  other  parties  or  issued  by  the 
Commission,  and  will  not  have  the  right 
to  seek  rehearing  or  appeal  the 
Commission's  final  order  to  a  Federal 
court. 

The  Commission  will  consider  all 
comments  and  concerns  equally, 
whether  filed  by  Commenters  or  those 
requesting  intervenor  status.  Take 
further  notice  that,  pursuant  to  the 
authority  contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the 
Commission  by  Sections  7  and  15  of  the 
Natural  Gas  Act  and  the  Commission's 
Rules  of  Practice  and  Procedure,  a 
hearing  will  be  held  without  further 
notice  before  the  Commission  or  its 
designee  on  this  application  if  no 
motion  to  intervene  is  filed  within  the 
time  required  herein,  if  the  Commission 
on  its  owm  review  of  the  matter  finds 
that  a  grant  of  the  certificate  authority 
is  required  by  the  public  convenience 
and  necessity.  If  a  motion  for  leave  to 
intervene  is  timely  filed,  or  if  the 
Commission  on  its  own  motion  believes 
that  a  formal  hearing  is  required,  further 
notice  of  such  hearing  will  be  duly 
given.  Under  the  procedure  herein 
provided  for,  unless  otherwise  advised 
it.  will  be  unnecessary  for  Northwest  to 
appear  or  be  represented  at  the  hearing. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21845  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-01-i> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-496-000] 

Pine  Needle  LNG  Company,  LLC; 
Notice  of  Request  for  Waiver 

August  21,  2002. 

Take  notice  that  on  August  1,  2002, 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle)  tendered  for  filing  a  request  for 
waiver  to  comply  with  Order  No.  587- 
O  and  certain  North  American  Energy 
Standards  Board  (NAESB)  Standards. 
Pine  Needle  asserts  that  it  sought  and 
received  an  exemption  from  the 
imbalance  netting  and  trading 


requirements  of  Order  No.  587-L,  which 
the  Commission  granted  on  October  27, 
2000.  Pine  Needle  states  that 
subsequently,  the  Commission  issued 
Order  No.  587-0  which  requires 
pipelines  to  comply  with  NAESB 
Version  1.5,  including  standards 
relating  to  imbalance  netting  and 
trading,  i.e.,  Standards  2.4.9-2.4.16. 
Pine  Needle  alleges  that  since  it  has 
been  granted  an  exemption  from 
providing  imbalance  netting  and  trading 
to  shippers  on  its  system  and  believes 
it  unnecessary  to  comply  with  standards 
related  to  this  service,  Pine  Needle 
therefore  requests  wavier  of  the  Version 
1.5  Standards  related  to  imbalance 
netting  and  trading.  Pine  Needle  also 
indicates  that  it  does  not  offer  any 
transportation  services.  Pine  Needle 
contends  that  because  the  title  transfer 
tracking  standards  required  by  Order 
No.  587-0  relate  to  transportation 
services,  these  standards  are  not 
applicable  to  a  system  only  offering 
storage  services,  therefore.  Pine  Needle 
requests  a  waiver  of  these  standards. 
The  issues  raised  by  Pine  Needle  in  its 
August  1,  2002  filing  regarding  waiver 
of  Order  No.  587-0  will  be  addressed  in 
the  above-docketed  proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoiUd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regxdations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  29,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21863  Filed  8-27-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP99-513-018] 

Questar  Pipeline  Company;  Notice  of 
Negotiated  Rate  Tariff  Filing 

August  21,  2002. 

Take  notice  that  on  August  14,  2002, 
Questar  Pipeline  Company's  (Questar) 
filed  a  tariff  filing  to  implement  a 
negotiated-rate  contract  for  Dominion 
Exploration  &  Production,  Inc.  and 
delete  an  expired  contract  with  BP 
Energy  Company  as  authorized  by 
Commission  orders  issued  October  27, 
1999,  and  December  14, 1999,  in  Docket 
Nos.  RP99-513,  et  al.  The  Conunission 
approved  Questar's  request  to 
implement  a  negotiated-rate  option  for 
Rate  Schedules  T-1,  NNT,  T-2.  PKS, 
FSS  and  ISS  shippers.  Questar 
submitted  its  negotiated-rate  filing  in 
accordance  with  the  Commission's 
Policy  Statement  in  Docket  Nos.  RM95- 
6-000  and  RM96-7-000  (Policy 
Statement)  issued  January  31. 1996. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties  to  this 
proceeding,  Questar's  customers,  the 
Public  Service  Commission  of  Utah  and 
the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  shoidd  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-6222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  |r., 

Deputy  Secretary. 

[FR  Doc.  02-218.';    Filed  8-27-02;  8:45  am) 

nUJNO  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP02-42(M)00,  CP02-421- 
000,  and  CP02-422-000] 

Red  Lake  Gas  Storage,  LP.;  Notice  of 
Application 

August  21.  2002. 

On  August  9.  2002,  Red  Lake  Gas 
Storage,  L.P.  (Red  Lake),  located  at  1100 
Walnut  Street,  Suite  3300,  Kansas  City. 
Missouri,  64106,  filed  an  application  in 
the  above  referenced  dockets,  pursuant 
to  Section  7(c)  of  the  Natural  Gas  Act 
(NGA),  and  Parts  157  and  284  of  the 
Federal  Energy  Regulatory 
Commission's  (Commission)  Rules  and 
Regulations  for:  (1)  A  certificate  of 
public  convenience  and  necessity 
authorizing  Red  Lake  to  develop, 
construct,  own,  operate,  maintain,  and 
abandon  a  natural  gas  storage  facility 
capable  of  delivering  900,000 
Decatherms  per  day  (Dth/d)  and 
consisting  of  storage  caverns  and  other 
associated  and  appurtenant  facilities;  (2) 
a  blanket  certificate  pursuant  to  Part 
284,  Subpart  G,  authorizing  Red  Lake  to 
provide  storage  and  hub  services  on 
behalf  of  others;  (3)  a  blanket  certificate 
pursuant  to  part  157,  subpart  F, 
authorizing  Red  Lake  to  develop, 
construct,  acquire,  own,  operate, 
maintain,  and  abandon  additional 
facilities  following  construction  of  the 
■facilities  for  which  authorization  is 
being  sought  under  Part  157,  Subpart  A; 

(4)  authorization  to  provide  storage  and 
hub  services  at  market-based  rates;  and 

(5)  a  blanket  sales  certificate  pursuant  to 
Part  284.  Subpart  J  to  provide 
unbundled  sales  services  for  the  limited 
purpose  of  disposing  of  gas  that 
shippers  may  fail  to  remove  or  excess 
fuel  gas  from  operations.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commtssion's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659. 

Red  Lake  further  request  approval  of 
its  FERC  Gas  Tariff  contained  in  Exhibit 
P  of  the  application.  Red  Lake  also 


requests  the  Commission  (1)  waive  the 
requirement  pursuant  to  Part  284.7(e) 
that  Red  Lake  charge  reservation  fees  for 
firm  service  recovering  fixed  costs  based 
on  the  straight  fixed  variable  rate  design 
methodology;  (2)  waive  the 
requirements  of  157.14  with  respect  to 
Exhibits  K,  L.  N,  and  O:  (3)  waive  the 
accounting  and  reporting  requirements 
under  Parts  201  and  260.2;  (4)  waive  the 
requirement  to  provide  total  gas  supply 
information,  pursuant  to  157.14(a)(10); 
and  (5)  waive  all  other  regulations  to  the 
extent  such  waivers  may  be  necessar\'  to 
grant  each  of  the  authorizations  in  the 
application. 

Red  Lake  requests  the  Commission 
grant  confidential  treatment  for  certain 
material  contained  in  the  application. 
Red  Lake  asks  the  Commission  to  issue 
a  preliminary  determination  on  the  non- 
environmental  aspects  of  the  facility  bv 
December  18,  2002  and  a  final 
certificate  as  soon  as  possible  thereafter, 
so  that  Red  Lake  would  be  able  to 
commence  with  storage  and  hub 
services  on  November  1,  2003. 

The  storage  facilities  which  Red  Lake 
seeks  to  construct  and  operate  will  be 
located  in  Mohave  County,  Arizona.  The 
facilities  will  consist  of  two  high 
deliverability  storage  caverns,  31  miles 
of  header  pipeline.  33,000  horsepower 
compressor  station,  and  appurtenant 
facilities.  The  facility  will  have 
approximately  900,000  Dth/d  of 
deliverability.  450,000  Dth/d  of 
injection  capability,  and  a  total  working 
gas  capacity  of  12,000  MMcf.  The 
facility  will  interconnect  with  the 
interstate  pipelines  of  El  Paso  Natural 
Gas  Company.  Transwestem  Pipeline 
Company,  and  Southern  Trails  Pipeline. 

Red  Lake  proposes  to  provide  firm 
and  interruptible  storage  service 
pursuant  to  Part  284  of  the 
Commission's  regulations.  Red  Lake 
also  requests  authorization  to  provide 
storage  and  hub  service  at  market-based 
rates.  The  open  season,  held  by  Red 
Lake's  affiliate,  Aquila  Storage,  resulted 
in  non-binding  precedent  agreements 
for  over  69%  of  the  facility's  storage 
capacity. 

Any  questions  regarding  this 
application  should  be  directed  to  Mark 
D.  Cook.  Red  Lake  Gas  Storage,  LP..  909 
Fannin,  Suite  1850.  Houston,  Texas 
77010.  phone:  (713)  336-7423.  fax:  (713) 
336-7403. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  1 1 . 
2002.  file  with  the  Federal  Energy 
Regulatorv  Commission.  888  First 
Street.  NE..  Washington.  DC  20426.  a 
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motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 
However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  iheir  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  cf  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  nonparty  commenters  will 
not  receive  copies  of  all  documents  filed 
by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 


For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  bo  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing  "  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson.  Jr., 

Dt'putv  Secretary. 

(FR  Doc.  02-21844  Filed  8-27-02;  8:45  am] 
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considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
comments,  interventions  or  protests 
must  be  filed  on  or  before  September  9, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nupiber 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  The- answer  to  the 
complaint,  comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Linwood  A.  Watson,  ]t.. 

Deputy  Secretary. 

|FR  Doc.  02-21847  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 22-000] 

Sithe  Power  Marketing,  L.P.,  and 
Exelon  Generation  Company,  LLC, 
Complainants,  v.  ISO  New  England, 
Inc.,  Respondent;  Notice  of  Complaint 

August  21.  2002. 

Take  notice  that  on  August  19.  2002. 
Sithe  Power  Marketing.  L.P.,  and  Exelon 
Generation  Company,  LLC,  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
complaint  under  Sections  206  and  306 
of  the  Federal  Power  Act,  18  U.S.C. 
§824e  and  825e,  and  Rule  206  of  the 
Commission's  Rules  and  Regulations,  18 
CFR  385.206,  against  ISO  New  England, 
Inc.  (ISO-NE)  requesting  the 
Commission  to  direct  the  ISO-NE  to 
preserve  Sithe's  rollover  rights  in 
accordance  with  the  ISO-NE  tariff  and 
the  Commission's  policies. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-221 6-000] 

Southern  Company  Services,  Inc.; 
Notice  of  Filing 

August  21,  2002. 

Take  notice  that  on  July  30,  2002, 
Southern  Company  Services,  Inc.  (SCS) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  amendment  to 
Southern  Companies'  Open  Access 
Transmission  "Tariff.  Schedule  7B 
Original  Sheet  Nos.  109A-109C;  and 
revised  standard  form  agreement  for 
Recallable  Firm  Service.  Original  Sheet 
Nos.  117A-117B.  These  amendments 
are  attached  to  SCS'  Answer  to 
Comments  and  Protests  as  Exhibits  1 
and  2. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing'  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
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protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  August  29.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21848  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-33-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

August  21,  2002. 

Take  notice  that  on  August  8,  2002, 
Tennessee  Gas  Pipeline  Company 
("Tennessee'-')  filed  revised  tariff  sheets 
to  offer  its  customers  greater  flexibility 
with  respect  to  submitting  bids  during 
an  open  season  under  XXVIII  of  its 
General  Terms  and  Conditions  of  its 
FERC  Gas  Tariff,  Fifth  Revised  Volume 
1.  Specifically,  Tennessee  proposes  to 
revise  its  tariff  to  allow  it  to  specify  in 
its  open  season  posting  different 
acceptable  notice  periods  applicable  to 
bids  of  Reduction  Options.  Teruiessee 
requests  an  effective  date  of  September 
8.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 


determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docunlent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary. 

[FR  Doc.  02-21849  Filed  8-27-02:  8:45  ami 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-460-003] 

Total  Peaking  Services,  L.L.C.;  Notice 
of  Compliance  Filing 

August  21,  2002. 

Take  notice  that  on  August  14,  2002, 
Total  Peaking  Services,  L.L.C.  (Total 
Peaking)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff.  Original  Volume  No.  1, 
Second  Revised  Sheet  No.  86,  with  an 
effective  date  of  August  1 ,  2001 . 

Total  Peaking  states  that  the  filing  is 
being  made  in  compliance  withuhe 
Commission's  Order  on  Order  No.  637 
Compliance  Filing  issued  in  this  docket 
on  June  4,  2001,  and  in  response  to  the 
letter  Order  in  this  docket  issued  August 
6.  2002. 

Total  Peaking  represents  that  these 
sheets  are  consistent  with  the  August 
15.  2000  Compliance  Filing  that  was 
accepted  by  the  Commission  in  the  June 
4,  2001  Order.  These  sheet  replaces  an 
erroneous  tariff  sheet  that  was  filed  on 
March  1 ,  2002  and  rejected  in  the 
August  6,  2002  letter  Order. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 


Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://wwH'.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

|FR  Doc.  02-21855  Filfd  8-27-02;  H:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-479-001] 

Vector  Pipeline  L.P.;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  21,  2002. 

Take  notice  that  on  August  9,  2002. 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  revised  tariff  sheets  to  its  FERC 
Gas  Tariff,  Volume  No.  1,  to  take  the 
place  of  tariff  sheets  submitted  on 
August  1 ,  2002  which  are  now 
withdrawn  by  Vector.  Vector  requests 
that  the  revised  tariff  sheets  become 
effective  October  1,  2002.  Vector  states 
that  the  purpose  of  this  filing  is  to 
comply  with  the  Commission's 
mandates  in  Order  No.  587-0. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatorv  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with.  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  VVeb  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
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For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronicallv  via  the  Internet  in  lieu  of 
paper.  See.  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  Web  site  imder  the  "e- 
Filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

Linwood  A.  Watson.  Ir., 

Deputy  Secretary: 

(FR  Doc.  02-21862  Filed  8-27-02:  8;45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-424-000] 

Westpan  Resources  LP.;  Notice  of 
Petition 

August  21,  2002. 

On  August  12,  2002,  Westpan 
Resources  L.P.,  (Westpan),  pursuant  to 
Rule  207  of  the  Rules  of  Practice  and 
Procediue  of  the  Federal  Energy 
Regulatory  Commission  (Commission). 
18  CFR  385.207,  filed  a  petition  for  a 
declaratory  order  in  Docket  No.  CP02- 
424-000  requesting  that  the 
Commission  declare  certain  onshore 
natural  gas  gathering  and  related 
facilities  located  in  the  Panhandle  Field 
of  Texas  as  gas  gathering  facilities 
exempt  from  the  Commission's 
jurisdiction  luider  section  1(b)  of  the 
Natural  Gas  Act  (NGA),  all  as  more  fully 
set  forth  in  the  petition  which  is  on  file 
with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659. 

Westpan  states  that  its  affiliate. 
Pioneer  Natural  Resources  USA,  Inc. 
(Pioneer)  is  to  acquire  from  Colorado 
Interstate  Gas  Company  (CIG)  under  an 
April  13,  2002  Gathering  Assets 
Purchase  and  Sale  Agreement  (PSA) 
certain  onshore  natural  gas  gathering 
and  related  facilities.  Westpan  has 
stated  that  neither  it  nor  Pioneer  are 
affiliated  with  CIG,  and  neither  are 
natural  gas  companies  subject  to  the 
Commission's  jiuisdiction  under  the 
NGA.  Under  the  PSA,  Pioneer  is  entitled 
to  designate  the  entity  that  will  hold  the 
assets  that  are  the  subject  of  the  PSA 
and  that  entity  will  be  its  affiliate. 


Westpan.  Westpan  states  that  the 
facilities  to  be  transferred  to  it  under  the 
PSA  are  nonjurisdictional  gathering 
facilities  exempt  from  the  Commission's 
jiuisdiction  under  NGA  Section  1(b). 

Pioneer  and  CIG  have  entered  into  the 
PSA  for  the  transfer  of  facilities  at  a 
purchase  price  of  S19.5  million.  The 
facilities  to  be  transferred  to  Westpan 
under  the  PSA  are  located  in  the 
Panhandle  Field  in  Carson,  Moore, 
Potter,  Hartley,  Hutchinson  and  Oldham 
Counties,  Texas.  Westpan  states  that  the 
transfer  of  facilities  will  consist  of:  (i) 
Approximately  700  miles  of  onshore 
gathering  pipeline  ranging  in  diameter 
from  2-inches  to  24-inches  with 
approximately  781  wells  attached;  (ii) 
18  Panhandle  Field  Compressor  (PFC) 
stations  totaling  approximately  49,000 
horsepower;  (iii)  approximately  42 
miles  of  certificated  fuel  gas  lines 
ranging  in  diameter  from  1-inch  to  20- 
inches;  and  (iv)  miscellaneous 
appurtenant  facilities. 

This  petition  is  a  companion  filing  to 
CIG's  Application  for  Permission  and 
Approval  to  Abandon  the  Panhandle 
Gathering  System  by  sale  to  Pioneer 
filed  on  July  31,  2002,  in  Docket  No. 
CP02-417-<)00,  wherein  CIG 
demonstrates  that  the  subject  facilities 
are  nonjurisdictional  gathering  facilities 
to  which  abandonment  under  Section 
7(b)  of  the  NGA  is  warranted.  Wholly 
consistent  with  the  abandonment 
application,  Westpan  states  that  these 
subject  facilities  are  nonjurisdictional 
gathering  facilities  and  is  petitioning  the 
Commission  for  a  declaratory  order 
disclaiming  jurisdiction. 

Any  questions  concerning  this 
petition  may  be  directed  to  Bruce  F. 
Kiely,  Mark  K.  Lewis,  Mark  J.  O'Brien, 
Baker  Botts  LLP,  The  Warner,  1299 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20004-2400  at  (202)  639-7700  or 
Mark  L.  Withrow,  Pioneer  Natural 
Resources  USA,  Inc.,  Executive  Vice 
President  and  General  Counsel,  5205  N. 
O'Connor  Blvd.  Suite  1400,  Irving,  TX 
75039-3746  at  (972)  969-4090. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  11, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  Fust 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 


will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  coiut  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  hot  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiul  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination, 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-envfronmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 


and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001{a)(l){iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21846  Filed  8-27-02;  8:45  am] 

BILUNO  CODE  6717-01-P 


DEPARTMEhrr  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP01-384-000  and  CP01-387- 
000] 

Islander  East  Pipeline  Company, 
LLC,  Algonquin  Gas  Transmission 
Company;  Notice  of  Availability  of  the 
Final  Environmental  Impact  Statement 
for  ttie  Proposed  Islander  East  Pipeline 
Project 

August  21,  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  this  final 
Environmental  Impact  Statement  (EIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Islander  East  Pipeline 
Company,  L.L.C.  (Islander  East)  and 
Algonquin  Gas  Transmission  Company 
(Algonquin)  in  the  above-referenced 
docket. 

The  final  EIS  was  prepared  to  satisfy 
the  requirements  of  die  National 
Environmental  Policy  Act  (NEPA).  The 
staff  concludes  that  approval  of  the 
proposed  Project  with  appropriate 
mitigating  measiues,  as  recommended, 
would  result  in  limited  adverse 
environmental  impacts.  The  final  EIS 
evaluates  alternatives  to  the  proposal, 
including  system  alternatives,  route 
alternatives,  and  route  variations. 

The  final  EIS  assesses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities  in  New  Haven 
County,  Connecticut  and  Suffolk 
County,  New  York. 

Algonquin's  facilities  would  consist 
of: 


•  A  new  12,028  horsepower  Cheshire 
Compressor  Station  in  New  Haven 
County,  Connecticut; 

•  Tne  removal  of  two  launchers  from 
an  existing  mainline  valve  and 
interconnect  facility  in  New  Haven 
County,  Connecticut; 

•  Retest  and  upgrade  of  about  27.4 
miles  of  the  existing  C-1  and  C-lL 
mainline  in  New  Haven  County, 
Connecticut;  and 

•  An  anomaly  investigation  along 
about  0.1  mile  of  the  C-1  and  C-lL 
mainline  in  New  Haven  County, 
Connecticut. 

Islander  East's  facilities  would  consist 
of: 

•  About  44.8  miles  of  24-inch- 
diameter  pipeline  from  New  Haven 
County,  Connecticut  to  KeySpan 
Energy's  existing  facility  in  Suffolk 
County,  New  York; 

•  About  5.6  miles  of  24-inch-diameter 
pipeline  (the  Calverton  Lateral)  in 
Suffolk  County,  New  York  to  a  plaimed 
power  plant  in  Calverton,  New  York; 

•  Three  new  meter  stations:  the  North 
Haven  Meter  Station,  the  Brookhaven 
Meter  Station,  and  the  AES  Calverton 
Meter  Station;  and 

•  Five  mainline  valves  (two  in 
Connecticut  and  three  in  New  York). 

The  purpose  of  the  Islander  East 
Pipeline  Project  is  to  provide 
transportation  service  for  285,000 
dekatherms  per  day  of  natural  gas  from 
supply  areas,  including  eastern  Canada, 
to  energy  markets  in  Connecticut  and 
New  York  (specifically  Long  Island  and 
New  York  City). 

The  final  EIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  public  inspection  at:  Federal 
Regulatory  Energy  Commission,  Public 
Reference  and  Files  Maintenance 
Branch,  888  First  Street,  NE.,  Room  2A, 
Washington,  DC  20426,  (202)  208-1371. 

A  limited  number  of  copies  of  the 
final  ElS  are  available  from  the  Public 
Reference  and  Files  Maintenance 
Branch  identified  above.  In  addition,  the 
final  EIS  has  been  mailed  to  Federal, 
state,  and  local  agencies,  elected 
officials,  public  interest  groups, 
individuals,  and  affected  landowners 
who  requested  a  copy  of  the  final  EIS; 
public  libraries;  newspapers;  and  parties 
to  this  proceeding. 

In  accordance  with  the  Council  on 
Environmental  Quality's  (CEQ) 
regulations  implementing  the  National 
Environmental  Policy  Act,  no  agency 
decision  on  a  proposed  action  may  be 
made  until  30  days  after  the  U.S. 
Environmental  Protection  Agency 
publishes  a  notice  of  availability  of  an 
FEIS.  However,  the  CEQ  regulations 
provide  an  exception  to  this  rule  when 
an  agency  decision  is  subject  to  a  formal 


internal  appeal  process  which  allows 
other  agencies  or  the  public  to  make 
their  views  known.  In  such  cases,  the 
agency  decision  may  be  made  at  the 
same  time  the  notice  of  the  FEIS  is 
published,  allowing  both  periods  to  run 
concurrently.  The  Commission  decision 
for  this  proposed  action  is  subject  to  a 
30-dav  rehearing  period. 

Additional,  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  1-866-208-FERC  (1-866-208-3372) 
or  on  the  FERC  Web  site  (http:// 
www.ferc.gov).^  Click  on  the  "FERRIS" 
link,  enter  the  docket  number  excluding 
the  last  three  digits  in  the  [Docket 
Number  field.  Be  sure  you  have  selected 
an  appropriate  date  range.  For 
assistance  with  FERRIS,  the  FERRIS 
helpline  can  be  reached  at  (202)  502- 
8222,  TTY  (202)  208-1659.  The 
application  and  supplemental  filings  in 
these  dockets  are  available  for  viewing 
on  FERRIS. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-21843  Filed  8-27-02;  8:45  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  11942-001] 

Hammond  Hydroelectric  Company; 
Notice  of  Surrender  of  Preliminary 
Permit 

August  22,  2002. 

Take  notice  that  Hammond 
Hydroelectric  Company,  permittee  for 
the  proposed  Big  Creek  Hydroelectric 
Project,  has  requested  that  its 
preliminary  permit  be  terminated.  The 
permit  was  issued  on  July  30.  2001 .  and 
would  have  expired  on  June  30.  2004. 
The  project  would  have  been  located  on 
Big  Creek  in  Custer  and  Lemhi  Counties, 
Idaho. 

The  permittee  filed  the  request  on 
July  24,  2002.  and  the  preliminar\' 
permit  for  I*roject  No,  11942  shall 
remain  in  effect  through  the  thirtieth 
day  after  issuance  of  this  notice  unless 
that  day  is  a  Saturday.  Sunday,  or 
holiday  as  described  in  18  CFR 
385.2007.  in  which  case  the  permit  shall 


'  C5n  Of  toiler  1 1 .  2001 .  the  Commission 
announced  thai,  as  the  result  of  the  .Seplem!»'i  11 
terrorist  attai:lks.  the  FERC  would  limit  acxess  to 
certain  public  documents  (PLOl-2-0001 
DfKuments  containing  specific  infurmation  on 
energy  facilities  would  not  be  available  IhrouKh  its 
web  site  or  on  its  public  reference  room 
Individuals  requiring  such  inf<irmati(in  are  dini  ted 
to  file  Freedom  of  Information  Act  (K(ilA)  re(|uesls 
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remain  in  effect  through  the  first 
business  day  following  that  day.  New 
applications  involving  this  project  site, 
to  the  extent  provided  for  under  18  CFR 
part  4.  may  be  filed  on  the  next  business 
day. 

Linwood  A.  Watson,  )r.. 

Deputy  Sffcretan: 

[FR  Doc.  02-21901  Filed  8-27-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Temporary  Variance  Request 
and  Soliciting  Comments,  Motions  To 
interver>e,  and  Protests 

August  22.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Tvpe  of  Application:  Request  for 
Temporary  Variance  of  Minimum  Flow 
Requirement. 

b.  Project  No. :  405-056. 

c.  Date  Filed:  August  15.  2002. 

d.  Applicant:  Susquehanna  Electric 
Company. 

e.  Name  of  Project:  Conowingo 
Project. 

f.  Locatipn:  On  the  Susquehanna 
River,  in  Harford  and  Cecil  Counties, 
Marvland  and  York  and  Lancaster 
Counties.  Pennsylvania.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  Pursuant  to:  18  CFR  4.200. 
h.  Applicant  Contact:  John  J. 

McCormick,  [r..  Plant  Manager. 
Susquehanna  Electric  Company.  2569 
Shures  Landing  Road,  Darlington.  MD 
21034.(410)457-2401. 

i.  FERC  Contact:  John  K.  Novak. 
john.novak@ferc.gov.  (202)  502-6076. 

j.  Deadline  for  filing  comments, 
motions  to  intervene  and  protest: 
September  6.  2002. 

Please  include  the  project  number  (P- 
405-056)  on  any  comments  or  motions 
filed.  All  documents  (original  and  seven 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper,  see  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
405-056)  on  any  comments  or  motions 
filed. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Application: 
Susqueharma  Electric  Company  (SEC) 
has  requested  Commission  approval  of  a 
variance  of  the  minimum  flow 
requirement  of  the  project  license.  Due 
to  drought  conditions  and  low  river 
flows  in  the  Susquehanna  River,  SEC 
requests  that  it  be  allowed  immediately 
to  include  plant  leakage  of  about  800 
cubic  feet  per  second  (cfs)  in  the 
required  minimum  flow  discharge  imtil 
November  30,  2002.  or  until  flow 
conditions  improve  where  the 
Conowingo  Project  no  longer  requires 
leakage  be  included  as  part  of  the 
minimum  flow  requirement.  According 
to  the  license,  for  the  period  June  1 
through  September  14,  annually,  SEC 
must  provide  a  minimum  flow  release 
(not  including  leakage)  below  the  dam 
of  5.000  cfs.  or  inflow  (as  measured  at 
the  uses  gage  at  Marietta,  PA), 
whichever  is  less.  During  the  fall  period, 
September  15  through  November  30, 
SEC  is  required  to  release  a  minimum 
flow  of  3.500  cfs  not  including  leakage, 
or  inflow  to  the  project  whichever  is 
less,  as  measured  at  the  Marietta  gage. 

The  SEC  is  concerned  about  the 
ability  of  the  Conowingo  Project  to 
maintain  an  adequate  pond  level  and 
storage  capacity  during  the  current  low 
flow  period.  Maintaining  storage  is 
necessarv  for  generation  and  to  ensure 
an  adequate  water  supply  for 
recreational  and  consumptive  uses  of 
the  Conowingo  Reservoir  to  include 
operation  of  Peach  Bottom  Atomic 
Power  Station  and  Muddy  Run  Pumped 
Storage  Project.  Including  plant  leakage 
in  the  minimum  flow  discharge  will 
contribute  to  the  maintenance  of  these 
project  water  uses  during  this  low  flow 
period.  During  the  period  of  the 
minimum  flow  variance  the  SEC  will 
conduct  daily  monitoring  of  the 
Susquehanna  River  below  the  project  for 
potential  environmental  effects.  If  any 
abnormal  or  adverse  conditions  are 
observed  the  SEC  will  promptly  notify 
the  Maryland  Department  of  Natural 
Resources. 

1.  Locations  of  the  Application:  Copies 
of  this  filing  are  on  file  with  the 
Commission  and  are  available  for  public 
inspection.  This  filing  may  be  viewed 
on  the  Commission's  Web  site  at 


bttp:www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  assistance  call  (202)  502-8222  or  for 
TTY  (202)  208-1659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Protests  or  Motions  to  Intervene — 
Anyone  may  submit  a  protest  or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210. 
385.211.  and  385.2114.  In  determining 
the  appropriate  action  to  take,  the 
Commission  will  consider  all  protests 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  protests  or 
motions  to  intervene  must  be  received 
on  or  before  the  specified  deadline  date 
for  the  particular  application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "RECOMMENDATION 
FOR  TERMS  AND  CONDITIONS  ", 
"PROTESTS.  OR  MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary.  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE.. 
Washington,  DC  20426.  A  copy  of  any 
motion  to  intervene  must  also  be  served 
upon  each  representative  of  the 
Applicant  specified  in  the  particular 
application. 

Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21902  Filed  8-27-02:  8:45  am) 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/App7icatJon;  Preliminary 
Permit. 

h' Project  No.:  12194-000. 

c.  Date  filed:  June  10,  2002. 

d.  Applicant:  Lost  Creek  Hydro,  LLC. 

e.  Name  of  Project:  Lost  Creek  Dam 
Project. 

f.  Location:  On  Lost  Creek,  in  Morgan 
Coimty,  Utah  utilizing  the  Lost  Creek 
Dam  ovNoied  by  the  City  of  Boimtiful, 
Utah. 

g.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc..  P.O.  Box  535,  Rigby,  ID 
83442,  (208)745-0834,  e-mail 
npsi@nwpwrseivices.com. 

i.  FERC  Contact  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  shoidd  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12194-000)  on  any  comments  or 
motions  filed. 

The  Conunission's  Rules  of  Practice 
and  Procediu«  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  woidd  consist  of:  (1) 
An  existing  1.110-foot-long,  173-foot- 
high  concrete  dam,  (2)  an  existing 


reservoir  having  a  surface  area  of  415 
acres  with  storage  capacity  of  26.760 
acre-feet  and  normal  water  surface 
elevation  of  184  feet  msl,  (3)  a  proposed 
300-foot-long,  4 2 -inch-diameter  steel 
penstock,  (4)  a  proposed  powerhouse 
containing  one  generating  imit  having 
an  installed  capacity  of  1  MW.  (5)  a 
proposed  12-mile-long,  25  kV 
transmission  line,  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  4.092  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  Phr 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Lost  Creek  Hydro,  LLC. 
975  South  State  Highway,  Logan.  UT 
84321,(435)  752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 


application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary'  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary'  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary'  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION". 
'COMPETING  APPLICATION". 
"PROTEST ",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulaton.' 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal.  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  tiie 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
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filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21903  Filed  8-27-02;  8:45  ami 

BUJNG  CODE  6717-01-4> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiesion 

Notice  of  Application  Accepted  for 
HNng  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12204-000. 

c.  Date  filed:  Jime  5.  2002. 

d.  Applicant:  Lake  Oswego  Hydro, 
LLC. 

e.  Name  of  Project:  Lake  Oswego 
Project. 

f.  Location:  On  the  Tualatin  River,  in 
Clackamas  Coimty,  Oregon  utilizing  the 
Lake  Oswego  Dam  owned  by  the  Lake 
Oswego  Corporation. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-a25(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)745-0834,  e-mail 
npsi@nwpwrservices.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12204-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 


for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  120-foot-long,  32-foot-high 
gravity  dam,  (2)  an  existing  reservoir 
having  a  surface  area  of  433  acres  with 
storage  capacity  of  9,800  acre-feet  and 
normal  water  siu-face  elevation  of  108 
feet  msl,  (3)  a  proposed  1,100-foot-long, 
96-inch-diameter  steel  penstock,  (4)  a 
proposed  powerhouse  containing  one 
generating  unit  having  an  installed 
capacity  of  5.85  MW,  (5)  a  proposed  1- 
mile-long,  15  kV  transmission  line,  and 
(6)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  25.6  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Lake  Oswego  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Pennit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 


application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroiunental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned    . 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 


intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particvdar  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  niust  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-21904  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12212-000. 

c.  Date  filed:  June  6,  2002. 

d.  Applicant:  Savannah  River 
Resource  Enhancement,  LLC. 

e.  Name  of  Project:  New  Savannah 
Bluff  Project. 

f.  Location:  On  the  Savannah  River,  in 
Aiken  County,  South  Carolina  and 
Richmond  County,  Georgia  utilizing  the 
New  Savannah  Bluff  Lock  and  Dam 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Charles  B. 
Mierek,  Savannah  River  Resoiutie 
Enhancement,  LLC,  5250  Clifton- 
Glendale  Road,  Spartanburg,  SC  29307, 
(864)579-4405. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  dociunents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 


385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12212-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fmlher,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resoiu-ce  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
New  Savannah  Bluff  Lock  and  Dam  and 
would  consist  of:  (1)  A  proposed  2000- 
foot-long,  50-foot-wide  headrace  canal, 
(2)  a  proposed  powerhouse  containing 
two  generating  units  having  a  total 
installed  capacity  of  7.2  MW,  (3)  a 
proposed  tailrace,  (4)  a  proposed  4-mile- 
long,  46  kV  South  Carolina  transmission 
line  and  4-mile  long,  13.8  kV  Georgia 
transmission  line,  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
aimual  generation  would  be  45  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Cormnission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
WTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 


must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  fype  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION". 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
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and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Ck)mmission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-21905  Filed  8-27-02;  8:45  ami 

HUMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Hiing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/^pp/icafio/i;  Preliminary 
"Permit. 

b.  Project  No.:  12214-000. 

c.  Date  filed :]\ine  13,  2002. 

d.  Applicant:  Howard  Hanson  Hydro, 
LLC. 

e.  Name  of  Project:  Howard  A. 
Hanson  Dam  Project. 

f.  Location:  On  the  Green  River,  in 
IGng  County,  Washington  utilizing  the 
Howard  A.  Hanson  Dam  owned  by  the 
City  of  Tacoma,  Washington. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services.  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834,  e-mail 
npsi@nwpwrseivices.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 


days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12214-000)  on  any  conmients  or 
motions  filed. 

The  Conmiission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  dociunent  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiu-ce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  500-foot-long,  235-foot-high 
concrete  dam,  (2)  an  existing  reservoir 
having  a  surface  area  of  20,000  acres 
with  storage  capacity  of  136,700  acre- 
feet  and  normal  water  surface  elevation 
of  1,141  feet  msl,  (3)  a  proposed  500- 
foot-long,  120-inch-diameter  steel 
penstock,  (4)  a  proposed  powerhouse 
containing  two  generating  units  having 
a  total  installed  capacity  of  24.5  MW,  (5) 
a  proposed  1-mile-long,  25  kV 
transmission  line,  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  85.296 
GWh  and  would  be  sold  to  a  local 
utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  and  reproduction  at 
Howard  Hanson  Hydro,  LLC.  975  South 
State  Highway,  Logan,  UT  84321.  (435) 
752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 


comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the- 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
em  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviroimiental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
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comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICA-nON", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  wUl  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-21906  Filed  8-27-02;  8:45  am) 

BHJJNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/Appiication:  Preliminary 
Permit. 

b.  Project  No.:  12219-000. 

c.  Date  filed:  June  17,  2002. 

d.  Applicant:  Caddo  Hydro,  LLC. 

e.  Name  of  Project:  Caddo  Dam 
Project. 

f.  Location:  On  the  Cypress  Bayou,  in 
Caddo  Coimty,  Louisiana  utilizing  the 


Caddo  Dam  administered  by  the  U.S. 
Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-0834,  e-mail 
npsi@nH7)ivrservices.co/n. 

i.  FERC  Contact:  Robert  Bell,  (202) 
502-6062. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12219-000)  on  any  comments  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  coimnents  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Caddo  Dam  and  would  consist  of:  (1)  A 
proposed  intake  structure,  (2)  a 
proposed  200-foot-long,  108-inch- 
diameter  steel  penstock,  (3)  a  proposed 
powerhouse  containing  one  generating 
unit  having  an  installed  capacity  of  1.5 
MW,  (4)  a  proposed  1-mile-long,  15  kV 
transmission  line,  and  (5)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  5  GWh  and 
would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Caddo  Hydro,  LLC,  975 


South  State  Highway,  Logan,  UT  84321, 
(435) 752-2580.      . 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  rules  of  practice  and 
procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
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take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  HLE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  conmients,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-21907  Filed  8-27-02;  8:45  am] 

BILLMG  CODE  6717-01-P 


OEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

August  22.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 


b.  Project  No.:  12225-000. 

c.  Date  filed:  ]wae  17,  2002. 

d.  Applicant:  Felsenthal  Hydro,  LLC. 

e.  Name  of  Project:  Felsentnal  Lock 
and  Dam  Project. 

f.  Location:  On  the  Owachita  River,  in 
Union  County,  Arkansas  utilizing  the 
Felsenthal  Lock  and  Dam  administered 
by  the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federd  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834,  e-mail 
npsi@nwpwrservices.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiu-ages  electronic  filings. 
Please  include  the  project  number  (P- 
12225-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  run-of-river  project  would 
utilize  the  existing  U.S.  Army  Corps  of 
Engineers'  Felsenthal  Lock  and  Dam 
and  would  consist  of:  (1)  A  proposed 
intake  structure,  (2)  a  proposed  250- 
foot-long,  144-inch-diameter  steel 
penstock,  (3)  a  proposed  powerhouse 
containing  two  generating  units  having 
a  total  installed  capacity  of  5  MW,  (4) 
a  proposed  1 -mile-long,  25  kV 
transmission  line,  and  (5)  appiutenant 
facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  18  GWh 
and  would  be  sold  to  a  local  utility. 

1.  Location  of  filing:  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 


http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Felsenthal  Hydro,  LLC, . 
975  South  State  Highway,  Logan,  UT 
84321,  (435)  752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conmient  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
conunent  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — ^A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  tjrpe  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 


Federal  Register /Vol.  67,  No.  167  /  Wednesday,  August  28,  2002 /Notices  55227 


of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Conunission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conmient  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiQar  application. 

s.  Agency  Conunents — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on.the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21908  Filed  8-27-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  IMotions  To 
Intervene,  Protests,  and  Comments 

August  22.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PTeliminary 
Permit. 

b.  Project  No.:  12231-000. 

c.  Date  filed:  ]une  17,  2002. 

d.  Applicant:  Lake  Fork  Hydro,  LLC. 

e.  Name  of  Project:  Lake  Fork  Dam 
Project. 

f.  Location:  On  Lake  Fork  Creek, 
inWood  County,  Texas  utilizing  the 
Lake  Fork  Dam  owned  by  the  Sabine 
River  Authority. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  hic,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834,  e-mail 
npsi@nwpwrservices.com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conunents,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Conunission 
strongly  encoiuages  electronic  filings. 
Please  include  the  project  number  (P- 
12231-000)  on  any  conunents  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediue  require  all  interveners 
filing  documents  with  the  Conunission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiuce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resoiuce  agency. 

k.  Description  of  Project:  The 
proposed  project  would  consist  of:  (1) 
An  existing  12,600-foot-long,  82-foot- 
high  concrete  dam,  (2)  an  existing 


reservoir  having  a  surface  area  of  28,554 
acres  with  storage  capacity  of  1 ,048.480 
acre-feet  and  normal  water  surface 
elevation  of  403  feet  msl.  (3)  a  proposed 
200-foot-long.  96-inch-diameter  jteel 
penstock,  (4)  a  proposed  powerhouse 
containing  one  generating  unit  having 
an  installed  capacity  of  2.5  MW,  (5)  a 
proposed  1 -mile-long,  25  kV 
transmission  line,  and  (6)  appurtenant 
facilities. 

Applicant  estimates  that  the  average 
aimual  generation  would  be  3.3  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Lake 
Fork  Hydro,  LLC,  975  South  State 
Highway,  Logan.  UT  84321,  (435)  752- 
2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  conunent  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
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application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or.Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conunission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Docuiments — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street.  NE.. 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Conunission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 


filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  conmients  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr. 

Deputy  Secretary 

[FR  Doc.  02-21909  Filed  8-27-02;  8:45  ami 

BILUNG  CODE  6717-01-f> 


DEPARTMEm'  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Acceptad  for 
Filing  and  Soliciting  lyiotions  To 
Intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  PreUnunaiy 
Permit. 

b.  Project  No.:  12269-^)00. 

c.  Date  filed:  June  25,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corp. 

e.  Name  of  Project:  Point  Marion  L  fit 
D  Project. 

f.  Location:  On  the  Monogahela  River 
in  Garrett  and  Fayette  Counties, 
Pennsylvania.  The  existing  Point 
Marion  Lock  and  Dam  is  administered 
by  the  U.S.  Army  Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791{a)-825(r). 

h.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power  Corp., 
1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115,  e-mail 
uep@neo.n:com. 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12269-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Conmiission 
to  serve  a  copy  of  that  document  on 


each  person  in  the  official  service  list 
for  the  project;  Further,  if  an  intervener 
files  comments  or  dociunents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  utilizing  the  existing 
U.S.  Army  Corps  of  Engineer's  Point 
Marion  Lock  and  Dam  and  reservoir 
would  consist  of:  (1)  A  new  powerhouse 
to  be  constructed  on  the  tailrace  side  of 
the  deun  having  an  installed  capacity  of 
3,100  kilowatts;  (2)  a  new  transmission 
line;  and  (3)  appurtenant  fecilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  19  GWh 
and  would  be  sold  to  a  local  utility. 

1.  Tliis  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  h. 
above. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
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address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  imequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  partioilar 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particiUar  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  Invited  to  file 


comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-21910  Filed  8-27-02;  8:45  am] 

BILUNO  CODE  671 7-01 -P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

August  22,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12273-000. 

c.  Date  filed :]une  25,  2002. 

d.  Applicant:  Chittenden  Hydro,  LLC. 

e.  Name  of  Project:  Hiram  M. 
Chittenden  L&D  Project. 

f.  Location:  On  the  Lake  Washington 
Ship  Canal,  in  King  County,  Washington 
utilizing  the  Hiram  M.  Chittenden  Lock 
and  Dam  adntinistered  by  the  U.S.  Army 
Corps  of  Engineers. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834,  e-mail 
npsi@n  wp  wrservices .  com . 

i.  FERC  Contact:  Robert  Bell,  (202) 
219-2806. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  io  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12273-000)  on  any  comments  or 
motions  filed. 


The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  inter\'ener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  U.S.  Army  Corps  of  Engineers' 
Hiram  M.  Chittenden  Lock  and  Dam  and 
would  consist  of:  (1)  A  proposed  intake 
structure,  (2)  a  proposed  50-foot-long, 
156-inch-diameter  concrete  penstock, 
(3)  a  proposed  powerhouse  containing 
one  generating  unit  having  an  installed 
capacity  of  5  MW,  (4)  a  proposed  1- 
mile-long,  25  kV  transmission  line,  and 
(5)  appurtenant  facilities. 

Applicant  estimates  that  the  average 
annual  generation  would  be  23  GWh 
and  would  be  sold  to  a  local  utility. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  documwit.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Chittenden  Hydro,  LLC. 
975  South  State  Highway,  Logan,  UT 
84321,  (435)  752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
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to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(h)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

p.  Proposed  Scope  of  Studies  imder 
Permit — ^A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  residts  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

"~      ice  of  Responsive 
lings  must  bear  in 
he  title 

40TICE  OF  INTENT 
JG  APPLICATION", 


r.  Filing  and  Ser 
Documents — Any '. 
all  capital  letters 
"COMMENTS".  '1 
TO  FILE  COMPI 
"COMPETING  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  niunber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 


Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conunents  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr.,  -^ 

Deputy  Secretary. 

[FR  Doc.  02-21911  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6717-411-P 


DEPAFITMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 11-000] 

Midwest  independent  System 
Operator,  PJM  Interconnection,  LI^C, 
et  al.;  Notice  of  Settlement  Conference 

August  22,  2002. 

Pursuant  to  Rule  601  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.601,  a  settlement 
conference  in  the  above  docketed 
proceeding  will  be  held  on  September  5, 
2002,  to  address  the  issue  of  eliminating 
rate  pancaking  between  the  Midwest 
ISO  and  PJM,  as  discussed  in  the 
Commission's  July  31.  2002  order,  100 
FERC  H  61,137  (paragraphs  49-52,  and 
ordering  paragraphs  D  and  E).  The 
conference  will  begin  at  10  a.m.  in 
Room  3M-2A&B  at  the  Commission 
headquarters,  888  1st  St.,  NE., 
Washington,  DC  20426. 

Steven  A.  Rothman,  with  the 
Commission's  Dispute  Resolution 
Service,  will  mediate  the  conference.  He 
will  be  available  to  communicate  in 
private  with  any  party  prior  to  the 
conference.  If  a  party  has  any  questions 
regarding  the  conference,  please  call 
Steven  Rothman  at  (202)  502-8643  or 
send  an  e-mail  to 

Steven.Rothman@ferc.gov.  Parties  may 
also  communicate  with  Richard  Miles, 
the  Director  of  the  Commission's 
Dispute  Resolution  Service  at  1  (877) 
FERC-ADR  (337-2237)  or  (202)  502- 


8702  and  his  e-mail  address  is 
Richard.Miles@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21900  Filed  8-27-02;  8:45  am] 

BILLING  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM01-1 2-000] 

Standard  Market  Design  Data  and 
Software  Stifidards;  Notice  of  Follow- 
Up  Staff  Conference 

August  22,  2002. 

As  announced  at  the  July  18,  2002 
Standard  Market  Design  Data  and 
Software  Conference,  the  Federal  Energy 
Regtdatory  Commission  (Commission) 
will  hold  a  follow-up  conference  to 
continue  our  efforts  to  standardize 
inputs  and  outputs  for  the  software  used 
to  support  electric  grid  and  market 
operations  imder  the  Standard  Market 
Design  initiative.  The  conference  will  be 
held  on  October  3,  2002,  starting  at  9 
a.m.  at  the  FERC,  888  First  St.  NE.,  in 
Washington  D.C.,  in  the  Commission 
Meeting  Room. 

The  goal  of  the  conference  will  be  to 
further  imderstand  what  steps  are 
necessary  to  assure  that  the  software 
developed  to  support  SMD  is  of  the 
highest  possible  quality,  and  is 
compatible  and  consistent  across 
vendors  and  market  regions.  Some 
degree  of  standardization  with  respect 
to  input  and  output  data,  elements  and 
formats  will  be  needed;  however,  this 
standardization  must  not  constrain 
either  competition  between  vendors  nor 
innovation  in  software  capabilities  or 
approaches.  FERC  believes  that  we  also 
need  to  develop  a  set  of  model  test 
problems  to  use  for  testing,  evaluating, 
and  comparing  electric  market  software 
products. 

To  this  end,  the  conference  will 
explore  whether  the  work  already 
developed  for  the  Ontario  market 
operations  is  a  useful  starting  point,  and 
review  the  process  the  Ontario  Energy 
Board  used  to  develop  their  standards 
and  software.  We  will  invite  key 
organizations  working  on  software 
issues  to  present  status  reports  on  their 
areas  of  focus  and  expertise  and  the 
status  of  and  industry  support  for  their 
efforts;  this  will  include  a  discussion  of 
whether  these  are  the  proper  players 
and  processes  to  move  ahead.  Next,  we 
will  discuss  what  additional  steps, 
processes,  and  organizations  are  needed 
to  assure  that  appropriate 


standardization  of  software  inputs, 
outputs  and  test  problems  is  achieved. 
We  will  seek  industry  and  participant 
agreement  and  commitment  to  these 
processes. 

We  will  issue  a  detailed  agenda  for 
the  conference,  with  links  to  relevant 
documents  and  organizations,  in  mid- 
September. 

All  interested  parties  are  invited  to 
attend.  There  is  no  registration  or  fee. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700,  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  the  transcripts.  Additionally, 
Capitol  Coimection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
http://www.capitolconnection.gmu.edu 
and  click  on  "FERC." 

For  additional  information,  please 
contact  Rene  Forsberg  at  202-502-6425 
or  Rene.Forsberg@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21912  Filed  8-27-02;  8:45  am] 

BILLING  CODE  STIT-OI-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclcat  No.  EL02-1 23-000] 

Boston  Edison  Company;  Order 
Instituting  Investigation  and 
Establishing  Hearing  and  Settlement 
Judge  Procedures 

Issued  August  22,  2002. 

Before  Commissioners:  Pat  Wood,  III, 
Chairman;  William  L.  Massey,  Linda 
Breathitt;  and  Nora  Mead  Brownell. 

1.  On  Jime  20,  2002,  in  Docket  No. 
ER02-2127-000,  Boston  Edison 
Company  (Boston  Edison)  submitted  for 
filing  imexecuted  Service  Agreements 
for  the  Town  of  Concord,  Massachusetts 
Mtmicipal  Light  Department  (Concord) 
and  the  Town  of  Wellesley  Municipal 
Light  Department  (Wellesley) 
(collectively.  Towns)  to  take  local 
network  transmission  service  (LNS) 
piusuant  to  Boston  Edison's  open  access 
transmission  tariff  (OATT).  These 


Service  Agreements  became  effective  on 
June  20,  2002. 

2.  As  discussed  below,  we  will 
institute  an  investigation  of  the 
reasonableness  of  these  Service 
Agreements.  We  will  establish  hearing 
procedures  but  hold  the  hearing  in 
abeyance  pending  settlement  judge 
procedures.  This  order  benefits 
customers  because  it  allows  the  parties 
to  participate  in  a  hearing  and/or 
settlement  procedures  to  determine  just 
and  reasonable  rates. 

Background 

3.  Boston  Edison  previously  has 
provided  bundled  requirements  service, 
both  generation  and  transmission 
services,  to  both  Towns  under  all- 
requirements  "S"  rates,  and  since  May 
1993,  such  bimdled  service  has  been 
provided  under  individually  negotiated 
agreements  (Concord  PPA  and 
Wellesley  PPA).  These  PPAs  expired  on 
May  31,  2002.  Since  June  1,  2002,  a  new 
supplier  has  provided  generation 
service  to  both  Towns,  and  they  now 
take  transmission  separately  firom 
generation.  Boston  Edison's  filing  in 
Docket  No.  ER02-2127-000  proposed 
rates,  terms  and  condition  for  LNS 
service  to  Concord  and  Wellesley;  the 
Service  Agreements  became  effective  on 
June  20,  2002. 

Discussion 

4.  Our  preliminary  analysis  indicates 
that  the  Service  Agreements  for  Concord 
and  Wellesley  may  not  be  just  and 
reasonable,  and  may  be  unjust, 
unreasonable,  unduly  discriminatory  or 
preferential,  or  otherwise  imlawful. 
Therefore,  pinsuant  to  section  206  of  the 
Federal  Power  Act  (FPA),^  we  will 
initiate  an  investigation  of  the 
reasonableness  of  these  Service 
Agreements.  Where,  as  here,  the 
Commission  initiates  a  section  206 
investigation  on  its  own  motion,  section 
206(b)  requires  that  the  Commission 
establish  a  refund  effective  date 
anywhere  fi-om  60  days  after  publication 
in  the  Federal  Register  of  notice  of  its 
intent  to  initiate  a  proceeding  to  5 
months  after  the  expiration  of  the  60- 
day  period.  In  order  to  give  maximiun 
protection  to  customers,  and  consistent 
with  our  precedent,^  we  will  establish 
the  refund  date  at  the  earliest  date 
allowed.  This  date  will  be  60  days  from 
the  date  on  which  notice  of  the 
initiation  of  the  investigation  is 
published  in  the  Federal  Register. 

5.  Section  206(b)  also  requires  that  if 
no  final  decision  is  rendered  in  the 


Conunission's  investigation  by  the 
refund  effective  date  or  by  the 
conclusion  of  the  180-day  period 
commencing  upon  the  initiation  of  a 
proceeding  pursuant  to  section  206. 
whichever  is  earliest,  the  Commission 
shall  state  the  reasons  why  it  has  failed 
to  do  so  and  shall  state  its  best  estimate 
as  to  when  it  reasonable  expects  to  make 
such  a  decision.  Therefore,  we  will 
direct  the  presiding  judge  or  settlement 
judge,  as  appropriate,  to  provide  a 
report  to  the  Commission  no  later  than 
15  days  in  advance  of  the  refund 
effective  date  in  the  event  the  presiding 
judge  or  settlement  judge,  as 
appropriate,  has  not  by  that  date  issued 
an  initial  decision  or  certified  to  the 
Commission  a  settlement  which,  if 
accepted  would  dispose  of  the 
proceeding.  The  judge's  report,  if 
required,  shall  advise  the  Comtnission 
of  the  status  of  the  investigation  and 
provide  an  estimate  of  the  expected  date 
of  issuance  of  an  initial  decision  or 
certification  of  a  settlement.  This,  in 
tiun,  will  allow  the  Commission,  on  or 
before  the  refund  effective  date,  to 
estimate  the  date  when  it  expects  to 
render  its  decision. 

6.  In  order  to  provide  the  parties  an 
opportunity  to  resolve  these  matters 
amicably,  we  will  hold  the  hearing  in 
abeyance  and  direct  settlement  judge 
procedures  pursuant  to  Rule  603  of  the 
Commission's  Rules  of  Practice  and 
Procedures. 3  If  the  parties  desire,  they 
may,  by  mutual  agreement,  request  a 
specific  judge  as  the  settlement  judge  in 
this  proceeding;  otherwise,  the  Chief 
Judge  will  select  a  judge  for  this 
purpose.^  The  settlement  judge  shall 
report  to  the  Chief  Judge  and  the 
Commission  within  30  days  of  the  date 
of  this  order  concerning  the  status  of 
settlement  discussions.  Based  on  this 
report,  the  Chief  Judge  shall  provide  the 
parties  with  additional  time  to  continue 
their  settlement  discussions  or  provide 
for  commencement  of  a  hearing  by 
assigning  the  case  to  a  presiding  judge. 
The  Commission  Orders: 
(A)  Pursuant  to  the  authority 
contained  in  and  subject  to  the 
jurisdiction  conferred  upon  the  Federal 
Energy  Regulatory  Commission  by 
section  402(a)  of  the  Department  of 
Energy  Organization  Act  and  by  the 
Federal  Power  Act,  particularly  section 
206  thereof,  and  pursuant  to  the 


<  16  U.S.C.  824e  (1994). 

2  See,  e.g..  Canal  Electric  Co..  46  FERC  1 61,153, 
rehg  denied,  47  FERC  161.275  (1989). 


'18  CFR  385.603  (2002). 

*  If  the  parties  decide  to  request  a  specific  judge, 
they  must  make  their  joint  request  to  the  Chief 
Judge  by  telephone  at  (202)  219-2S00  within  five 
days  of  this  order.  FERC's  Web  site  contains  a 
listing  of  the  Commission's  judges  and  a  summar>' 
of  their  background  and  experience. 
[www.ferc.fed. us^^hck  on  Office  of  Administrative 
Law  ludges). 
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Commission's  Rules  of  Practice  and 
Procediu*  and  the  regulations  under  the 
Federal  Power  Act  (18  CFR,  Chapter  I), 
a  public  hearing  shall  be  held  in  Docket 
No.  EL02-1 23-000  concerning  the 
reasonableness  of  the  Service 
Agreements.  However,  the  hearing  will 
be  held  in  abeyance  while  the  parties 
attempt  to  settle,  as  provided  in 
paraeraphs  (C)  and  (D)  below. 

(B)  Pursuant  to  Rule  603  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.603  (2002),  the 
Chief  Administrative  Law  Judge  is 
hereby  directed  to  appoint  a  settlement 
judge  in  this  proceeding  within  15  days 
of  the  date  of  this  order.  The  designated 
settlement  judge  shall  have  all  powers 
and  duties  enumerated  in  Rule  603  and 
shall  convene  a  settlement  conference  as 
soon  as  practicable. 

(C)  Within  30  days  of  the  date  of  this 
order,  the  settlement  judge  shall  issue  a 
report  to  the  Commission  and  the  Chief 
Judge  on  the  status  of  the  settlement 
discussions.  Based  on  this  report,  the 
Chief  Judge  shall  provide  the  parties 
with  additional  time  to  continue  their 
efforts  or,  if  appropriate,  provide  for  a 
formal  hearing  by  assigning  the  case  to 
a  presiding  judge.  If  settlement  judge 
procedures  are  continued,  the 
settlement  judge  shall  issue  a  report  at 
least  every  30  days  thereafter,  informing 
the  Commission  and  the  Chief  Judge  of 
the  parties' progress  toward  settlement. 

(D)  If  settlement  judge  procedures  fail 
and  a  formal  hearing  is  to  be  held,  a 
presiding  administrative  law  judge,  to 
be  designated  by  the  Chief 
Administrative  Law  Judge,  shall 
convene  a  prehearing  conference  in  this 
proceeding,  to  be  held  within 
approximately  fifteen  (15)  days  of  the 
date  of  the  settlement  judge's  report  to 
the  Commission  in  a  hearing  room  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  The  presiding 
judge  is  authorized  to  establish 
procedural  dates  and  to  rule  on  all 
motions  (except  motions  to  dismiss]  as 
provided  for  in  the  Commission's  Rules 
of  Practice  and  Procediu-e. 

(E)  The  Secretary  shall  promptly 
publish  a  notice  of  the  Commission's 
initiation  of  the  proceeding  in  Docket 
No.  EL02-123-000  in  the  Federal 
Re^ster. 

(F)  The  refund  effective  date  in 
Docket  No.  EL02-123-000,  established 
pursuant  to  section  206(b)  of  the  FPA, 
shall  be  60  days  following  publication 
in  the  Federal  Register  of  the  notice 
discussed  in  Ordering  Paragraph  (E) 
above. 

(G)  The  presiding  judge  or  settlement 
judge,  as  appropriate,  shall  advise  the 
Commission,  no  later  than  15  days  prior 


to  the  refund  effective  date  established 
in  Docket  No.  EL02-123-000,  in  the 
event  that  the  presiding  judge  or 
settlement  judge,  as  appropriate,  has  not 
by  that  date  certified  to  the  Conunission 
a  settlement,  which,  if  accepted,  would 
dispose  of  the  proceeding  or  issued  an 
initial  decision,  as  to  the  status  of  the 
proceeding  and  a  best  estimate  when  the 
proceeding  will  disposed  of  by  the 
presiding  judge. 

By  the  Commission. 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21897  Filed  8-27-02;  8:45  am) 

BIUJNG  CODE  6n7-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-497-000] 

Transcontinental  Gas  Pipe  Una 
Corporation;  Notice  of  Refund  Report 

August  21.  2002. 

Take  notice  that  on  August  14,  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  filed  a  report 
reflecting  the  flow  through  of  refunds 
received  from  Dominion  Transmission, 
Inc. 

On  August  14,  2002,  in  accordance 
with  Section  3  of  its  Rate  Schedule  GSS, 
Transco  states  that  it  refunded  to  its 
GSS  customers  $34,789.48  resulting 
from  the  refund  of  Dominion 
Transmission,  Inc.  Annual  Overrun/ 
Penalty  Revenue  Distribution.  The 
refund  covers  the  period  from 
September  2001  to  March  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  28,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervraie.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doctunent.  For 
Assistance,  call  (202)  502-8222  or  for 


TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encoiuages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Conunission's  Web 
site  tmder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-21864  Filed  8-27-02;  8:45  am) 

BIUJNG  CODE  6717-01-P 


ENVRIONMENTAL  PROTECTION 
AGENCY 

[FRL-7269-4] 

Meeting  of  the  Molilte  Sources 
Technical  Review  Subcommittee 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

summary:  Pm-suant  to  the  Federal 
Advisory  Committee  Act,  Public  Act, 
Public  Law  92-463,  notice  is  hereby 
given  that  the  Mobile  Sources  Teclmical 
Review  Subcommittee  of  the  Clean  Air 
Act  Advisory  Committee  will  meet  three 
times  annually.  This  is  an  open  meeting. 
The  theme  will  be  "Fuel  Cells  and 
Biodiesel  Fuels"  and  will  include 
presentations  fron^  EPA  and  other 
outside  organizations.  The  preliminary 
agenda  for  this  meeting  will  be  available 
on  the  Subcommittee's  Web  site  in  early 
October.  Draft  minutes  from  the 
previous  meetings  are  available  on  the 
Subcommittee's  Web  site  now  at:  http:/ 
/epa.gov/air/caaac/ 
mobile_sources.html. 

DATES:  Wednesday,  October  16,  2002 

from  9  am.  to  3:30  pm.  Registration 

begins  at  8:30  am. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Marriott  Dearborn  Iim  Hotel,  20301 

Oakwood  Boulevard,  Dearborn,  MI, 

48124. 

FOR  FURTHER  INFORMATION  CONTACT: 

For  technical  information:  Ms.  Cheryl 
L.  Hc^an,  Alternate  Designated  Federi 
Officer,  Certification  and  Compliance 
Division,  U.S.  EPA,  2000  Traverwood 
Drive,  Ann  Arbor,  MI  48105,  Ph:  734/ 
214-4402,  FAX:  734/214-4053,  e^nail: 
hogan.cheryl@epa.gov. 

For  logistical  and  administrative 
information:  Ms.  Mary  F.  Green,  FACA 
Management  Officer,  U.S.  EPA,  2000 
Traverwood  Drive,  Ann  Arbor, 
Michigan,  Ph:  734/214-4411,  Fax:  734/ 
214-4053,  e-mail:  green.mary@epa.gov. 

Background  on  the  work  of  the 
Subconunittee  is  available  at:  http:// 
transaq. ce.gatech.edu/epatac. 
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For  more  current  information:  http:// 
epa.gov/air/caaac/mobile_sources.html. 

Individuals  or  organizations  wishing 
to  provide  comments  to  the 
Subcommittee  should  submit  them  to 
Ms.  Hogan  at  the  address  above  by 
September  30,  2002.  The  Mobile 
Sovuces  Technical  Review 
Subconunittee  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
SUPPLEMENTARY  INFORMATION:  During 
this  meeting,  the  Subcommittee  may 
also  hear  progress  reports  from  some  of 
its  workgroups  as  well  as  updates  and 
aimouncements  on  activities  of  general 
interest  to  attendees. 

Dated:  August  21,  2002. 
NfargoT.  Oge, 

Director,  Office  of  Transportation  and  Air 
Quality. 
[FR  Doc.  02-21947  Filed  a-27-02;  8:45  am) 

BHJJNG  CODE  6SaO-60-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0138;  FRL-7194-2] 
CartMtfyl;  AvallabiHty  of  Risk 


agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  annoimces  the 
availability  of  documents  that  were 
developed  as  part  of  EPA's  process  for 
making  pesticide  reregistration 
eligibility  decisions  and  tolerance 
reassessments  consistent  with  the 
FeUeral  Food,  Drug,  and  Cosmetic  Act 
(FFDCA),  as  amended  by  the  Food 
Quality  Protection  Act  of  1996  (FQPA). 
These  documents  are  the  human  health 
and  enviroiunental  fate  and  effects  risk 
assessments  and  related  docrunents  for 
carbaryl.  This  notice  also  starts  a  60-day 
public  comment  period  for  the  risk 
assessments.  Comments  are  to  be 
limited  to  issues  directly  associated 
with  carbaryl  and  raised  by  the  risk 
assessment  or  other  documents  placed 
in  the  docket.  By  allowing  access  and 
opportunity  for  conunent  on  the  risk 
assessment,  EPA  is  seeking  to 
strengthen  stakeholder  involvement  and 
help  ensiue  that  our  decisions  imder 
FQPA  are  transparent  and  based  on  the 
best  available  information.  The 
tolerance  reassessment  process  will 
ensure  that  the  United  States  continues 
to  have  the  safest  and  most  abundant 
food  supply.  The  Agency  cautions  that 
the  risk  assessments  for  carbaryl  are 
preliminary  and  that  further  refinements 


may  be  appropriate.  Risk  assessments 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2002-0138 
carbaryl,  must  be  received  on  or  before 
October  28,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0138  for  carbaryl  in  the 
subject  line  on  the  first  page  of  yoiu 
response. 

FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Britten,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washii^on,  DC  20460; 
telephone  number:  (703)  308-8179;  e- 
mail  address:  britten.anthony@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  a  wide  range  of 
stakeholders,  including  environmental, 
human  health,  and  agricultiual 
advocates;  the  chemical  industry; 
pesticide  users;  and  members  of  the 
public  interested  in  the  use  of 
pesticides.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  imder  the 
"Federal  Register — Enviroiunental 


Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  the  risk  assessment  and  certain 
related  docimients  for  carbaryl  may  also 
be  accessed  at  http:  www.epa.gov/ 
pesticides/reregistratiun/status.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0138.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  dociunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0138  for  carbaryl  in 
the  subject  line  on  the  first  page  of  your 
response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP).  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  ft^m 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
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above.  Do  not  submit  any  infonnation 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  enciyption.  Electronic 
submissions  vnll  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0138.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  infonnation 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  infonnation  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Lnformation  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  conunent  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediu«s  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  yoiu  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  siue  to  submit  your 
conunents  by  the  deadline  in  this 
doounent. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  niunber 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


II.  Background 

A.  What  Action  is  the  Agency  Taking? 

EPA  is  making  available  risk 
assessments  that  have  been  developed 
as  part  of  the  Agency's  public 
participation  process  for  making 
reregistration  eligibility  and  tolerance 
reassessment  decisions  for  the 
organophosphate  and  other  pesticides 
consistent  with  FFDCA,  as  amended  by 
FQPA.  The  Agency's  human  health  and 
environmental  fate  and  effects  risk 
assessments  and  other  related 
documents  for  carbaryl  are  available  in 
the  individual  pesticide  docket.  As 
additional  comments,  reviews,  and  risk 
assessment  modifications  become 
available,  these  will  also  be  docketed  for 
carbaryl. 

The  Agency  cautions  that  the  carbaryl 
risk  assessments  are  preliminary  and 
that  further  refinements  may  be 
appropriate.  Risk  assessment  documents 
reflect  only  the  work  and  analysis 
conducted  as  of  the  time  they  were 
produced  and  it  is  appropriate  that,  as 
new  information  becomes  available  and/ 
or  additional  analyses  are  performed, 
the  conclusions  they  contain  may 
change. 

EPA  is  providing  an  opportunity, 
through  this  notice,  for  interested 
parties  to  provide  written  comments 
and  input  to  the  Agency  on  the  risk 
assessment  for  the  pesticide  specified  in 
this  notice.  Such  comments  and  input 
could  address,  for  example,  the 
availability  of  additional  data  to  further 
refine  the  risk  assessments,  such  as 
percent  crop  treated  infonnation  or 
submission  of  residue  data  from  food 
processing  studies,  or  could  address  the 
Agency's  risk  assessment  methodologies 
and  assumptions  as  applied  to  this 
specific  chemical.  Comments  should  be 
limited  to  issues  raised  within  the  risk 
assessment  and  associated  dociunents. 
EPA  will  provide  other  opportunities  for 
public  comment  on  other  science  issues 
associated  with  the  pesticide  tolerance 
reassessment  program.  Failure  to 
comment  on  any  such  issues  as  part  of 
this  opportunity  will  in  no  way 
prejudice  or  limit  a  commenter's 
opportunity  to  participate  fully  in  later 
notice  and  comment  processes.  All 
comments  should  be  submitted  by 
October  28,  2002  using  the  methods  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION.  Comments  will  become 
pjirt  of  the  Agency  record  for  carbaryl. 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 


Dated:  August  15,  2002. 
Betty  Shackleford, 

Acting  Director,  Special  Review  and 

Reregistration  Division,  Office  of  Pesticide 

Programs. 

(PR  Doc.  02-21586  Filed  8-27-02;  8:45  am] 

BIUJNG  CODE  6560-50-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0205;  FRL-7193-7] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  an  application  to  register  a  pesticide 
product  containing  a  new  active 
ingredient  not  included  in  any 
previously  registered  product  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 

DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2002-0205, 
must  be  received  on  or  before 
September  27,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0205  in  the  subject  line  on 
the  first  page  of  yoiu  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Raderrio  Wilkins,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Peimsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-1259  and  e-mail  address: 
wilkins.rademo@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 

Crop  production 
Animal  production 

Federal  Register /Vol.  67,  No.  167 /Wednesday,  August  28,  2002 /Notices 


55235 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

311 
32532 

Food  manufac- 
turing 

Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applic^ility  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Infonnation,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — ^Enviroiunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0205.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  conunents 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 


Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments?  ■ 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0205  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
t7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  OPP,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0205.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 


notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  an  application  as 
follows  to  register  a  pesticide  product 
containing  an  active  ingredient  not 
included  in  any  previously  registered 
product  pursuant  to  the  provision  of 
section  3(c)(4)  of  FIFRA.  Notice  of 
receipt  of  this  application  does  not 
imply  a  decision  by  the  Agency  on  the 
application. 

Product  Containing  an  Active  Ingredient 
not  Included  in  any  Previously 
Registered  Product 

.  File  Symbol:  070057-R.  Applicant: 
Natural  Plant  Protection,  c/o 
Technology  Science  Group,  Inc.,  4061 
North  156th  Drive,  Goodyear,  AZ  85338. 
Product  name:  Biomite^'^.  Active 
ingredient  Citronellol  (3.7-dimethyl-6- 
octen-1-ol).  The  product  also  contains 
the  already  registered  active  ingredients: 
Geraniol  (2-trans-3,7-dimethyl-2,6- 
octadien-1-ol),  Nerolidol  (3,7.11- 
trimethyl-1.6.10-dodecatrien-3-ol),  and 
Famesol  (3,7.11-trimethyl-2.6,10- 
dodecatrien-1-ol).  Proposed 
classification/Use:  None.  Biochemical 
pesticide  to  control  mites  on 
agricultiual  crops,  ornamental  plants, 
and  in  professional  landscape  settings. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 
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Dated:  August  16.  2002. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  of  Pesticide 
Programs. 

(FR  Doc.  02-21752  Filed  8-27-02:  8:45  am] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0161;  FRL-7189-4] 

Notice  of  Receipt  of  Requests  to 
Voluntarily  Cancel  Certain  Pesticide 
Registrations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a 
notice  of  receipt  of  request  by  registrants 
to  volimtarily  cancel  certain  pesticide 
registrations. 

DATES:  Unless  a  request  is  withdrawn  by 
February  24,  2003,  or  unless  indicated 
otherwise,  orders  will  be  issued 
canceling  all  of  these  registrations. 
Comments  on  registrations  for  EPA 
company  numbers  000655,  001381, 
005073,  0CL7501,  045385  and  049585 
must  be  received  on  or  before 
September  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Information 
Resources  Services  Division  (7502C), 
Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 


305-5761;  e-mail  address: 
hollins.james@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  imder  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  hitemet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0161.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  ciny  information 
claimed  as  Confidential  Business 


Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  this  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
as  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Room  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  A.M.  to  4  P.M., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

You  may  submit  withdrawal  requests 
through  the  mail,  in  person,  or 
electronically.  To  ensure  proper  receipt 
by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPP-2002- 
0161  in  the  subject  line  on  the  first  page 
of  your  response. 

By  mail.  Submit  your  withdrawal 
request  to:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  cancel  {insertnumber]  pesticide 
products  registered  imder  section  3  or 
24(c)  of  FIFRA.  These  registrations  are 
listed  in  sequence  by  registration 
munber  (or  company  niunber  and  24(c) 
niunber)  in  Table  1  of  this  unit: 


Table  1— Registrations  With  Pending  Requests  for  Cancellation 


Registration  no. 

Product  Name 

Chemical  Name 

000228-00194 

Riverdale  2,4-DP  Technical  Acid 

2-(2,4-Dichlorophenoxy)propionicacid 

000228-00291 

Riverdale  MCPP  Technical  loe 

Isooctyl  2-(2-methyl-4-chlorophenoxy)propionate 

000264-00651 

Photon  Fungicide 

Triphenyltin  hydroxide 

000264  FL-87- 
0001 

Mocap    EC    Nematicide-lnsecticide   Gas 
cartidge  (as  a  device  for  burrowing  ani- 
mal control 

O-Ethyl  S,S-dipropyt  phosphorodithioate 

000432-01071 

Automatic  Sequential  Food  Plant  Pres- 
surized Spray 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 
Pyrethrins 

000432-01078 

Alleviate  1-0.2  Food  Plant  Spray 

1 

2-Methy!-4-oxo-3-(2-propenyl)-2-cyclopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butylcarbity1)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 
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TABLE  1— REGISTRATIONS  WITH  PENDING  REQUESTS  FOR  CANCELLATION— Continued 


Registration  no. 

Product  Name 

Chemical  Name 

000432-01080 

Alleviate  Fogging  Spray 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyclopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

000432-01083 

Alleviate  25-12.5 

2-Methy)-4-oxo-3-(2-propenyl)-2-cyclopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butyteart>ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

000432-01088 

Alleviate  Space  Spray 

2-Methyl-4-oxo-3-(2-propenyl)-2-cyclopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butykvirt>ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

000432-01098 

Alleviate  M.A.G.C.  5-2.5 

2-Methyl-4-oxo-3-(2-propenyi)-2-cyclopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butyteart)ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

000432-01102 

Alleviate  25-5  17  AGO 

2-Methyl-4-oxo-3-(2-propenyl)-2-cydopenten-1  -yl  d-trans-2,2- 
dimethyl- 

(Butylcart)ityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 

000655-00393 

Prentox  Lindane  Technical  Crystals 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  99%  pure 
gamma  isomer 

000655-00615 

Prentox    Mosquito    Yard    Spray    Con- 
centrate 

Methoxychlor  (2.2-bis(p-methoxyphenyl)-1 ,1 ,1-trichloroethane) 
0,0-Dimethyl  phosphorodithioate  of  diethyl  mercaptosuccinate 

000769-00599 

R  &  M  Dog  and  Cat  Repellent  Granules 

Methyl  nonyl  ketone 

000769-00879 

Pratt  Repel  for  Cats  and  Dogs 

Methyl  nonyl  ketone 

000769-20203 

SMCP  Bor/act  Roach  Control  Agent 

Boric  acid 

001381-00168 

Granol   N-M   Insecticide  and   Fungicide 
Seed  Treatment 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  99%  pure 

gamma  isomer 
Manganese  ethylenebis(dithiocari3amate) 

002935-00492 

Granol   Rowat>le   Insecticide   and   Fun- 
gicide Seed  Treatmen 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  99%  pure 

gamma  isomer 
Manganese  ethytenebis(dithiocari}amate) 

002935-00497 

Granol  Plus  Flowable 

Lindane  (Gamma  isomer  of  Ijenzene  hexachloride)  99%  pure 

gamma  isomer 
Manganese  ethylenebis(dithiocarbamate) 
2-(4'-Thiazolyl)benzimidazole 

002935-00498 

Granol   Plus   Insecticide   and   Fungicide 
Seed  Treatment  Fo 

Lindane  (Gamma  isomer  of  berfzene  hexachloride)  99%  pure 

gamma  isomer 
Manganese  ethylenebis(d  ithiocartamate) 
2-(4'-Thiazolyl)benzimidazole 

005073-00018 

Tox-0-Wik  Insecticide  Concentrate 

Dipropyl  isocinchomeronate 
N-Octyl  bicycloheptene  dicartsoximide 
(ButylcartJityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 
Pyrethrins 

005887-00078 

Black    Leaf    Dog    and    Cat    Repellent 
Granular 

Methyl  nonyl  ketone 

007173-00080 

Rozol  Ready-To-Use  Rat  and  Mouse  Bait 

2-((p-Chlorophenyl)phenylacetyl)- 1 ,3-indandione 

007173-00128 

Rozol  Rat  and  Mouse  Killer                         2-((p-Chlorophenyl)phenylacetyl)-1 ,3-indandione 

007173-00161 

Rozol  Rat  and  Mouse  Killer  Pellets 

2-((p-Chlorophenyl)phenylacetyl)-1,3-indandione 

007173-00171 

Maki  Rat  and  Mouse  Meal  Bait                    3-(3-(4'-Bromo-(1 ,1  '-biphenyl)-4-yl)-3-hydroxy-1  -phenylpropyl)- 

4-hydroxy-2H-1- 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registration  no. 

Product  Name 

Chemical  Name 

007173-00186 

Maki  Rat  and  Mouse  Meal  Bait 

3-(3-(4'-Bromo-(1,1'-btphenyl)-4-yl)-3-hydroxy-1-phenylpropyl)- 
4-hydroxy-2H-1- 

007173-00190 

Rozol  Paraffin  Blocks 

2-((p-Chlorophenyl)phenylacetyl)-1,3-indandione 

007501  10-93- 
0004 

Vitavax  RS  Flowable 
1 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  99%  pure 

gamma  isomer 
Tetramethyl  thiuramdisulfide 
5,6-Dihydro-2-methyl-1 ,4-oxathiin-3-cart)oxanalide 

007501  MT-90- 
0006 

Gustafson            Vitavak-Thiram-Lindane 
Flowable  Fungicide-Ins 

Lindane  (Gamma  isomer  of  benzene  hexachloride)  99%  pure 

gamma  isomer 
Tetramethyl  thiuramdisulfide 
5,6-Dihydro-2-methyl-1,4-oxathiin-3-cartx)xanalide 

007501  ND-99- 
0003 

MZ  -  Curzate 

1 

Gas  cartidge  (as  a  device  for  burrowing  animal  control) 
Zinc  ion  and  manganese  ethylenebisdithiocarbamate,  coordi- 
nation product 
2-Cyano-N-((ethylamino)carbonyl)-2-(methoxyimino)acetamide 

007501  ND-99- 
0008 

Tops  MZ  Potato  Seed-Piece  Treatment 
Fungicide 

Zinc  ion  and  manganese  ethylenebisdithiocarbamate,  poordi- 

nation  product 
Dimethyl                                                                 ((1 ,2-phen- 

ylene)bis(iminocart>onothioyl))bis(carbamate) 

010182  LA-99- 
0008 

Bravo  720 

Tetrachlorolsophthalonitrile 

010807-00139 

Trio 

1 

Hydrogen  chloride  (=hydrochloric  acid,  anhydrous) 

Alkyl*    dimethyl    benzyl    ammonium    chloride    *(50%C14, 

40%C12,  10%C16) 
Didecyt  dimethyl  ammonium  chloride 
Octyl  decyl  dimethyl  ammonium  chloride 
Dioctyl  dimethyl  ammonium  chloride 

034704-00287 

Dot-Son  Brand  Stand  -Aid 

0,0-Diethyl  S-(2-(ethylthio)ethyl)  phosphorodithioate 
Pentachloronitrobenzene 

034704-00475 

Commercial       Fertilizer      with       0.625 
Phosmetic  D 

0,0-Diethyl  S-(2-(ethylthio)ethyl)  phosphorodithioate 

034704-00586 

Tobacco  Plant  Bed  Systemic  Granules 

0,0-Diethyl  S-(2-(ethytthio)ethyl)  phosphorodithioate 

034704-00785 

Systemic  Rose  and  Flower  Care  with  1% 
Disyston 

0,0-Diethyl  S-(2-(ethylthio)ethyl)  phosphorodithioate 

045385-00087 

Cenol  Dairy  Cattle  Spray 

Dipropyl  isocinchomeronate 
N-Octyl  bicycloheptene  dicartx)ximide 
(Butylcarbityl)(6-propylpiperonyl)  ether  80%  and  related  com- 
pounds 20% 
Pyrethrins 

049585-20201 

Super  K-Gro  Roach  Killer  Powder 

Boric  acid 

051036  TX-89- 
0011 

Lanco  /^zinphos-Methyl  2  EC 

0,0-Dimethyl        S-((4-oxo-1 ,2,3-benzotriazin-3(4H)-yl)methyl) 
phosphorodithioate 

062719  OK-91- 
0009 

Remedy 

Butoxyethyl  tridopyr 

063950-00003 

Blue  Cirde  (TM)  Liquid 

Buritholderia  (pseudomonas)  cepacia  type  Wisconsin  isolate/ 
strain  J82 

063950-00006 

Blue  Circle  Liquid  Biological  Fungicide 

Buri^holderia  (pseudomonas)  cepacia  type  Wisconsin  isolate/ 
strain  J82 

063950-00007 

Blue  Circle   Seed  Treatment   Biological 
FungkJkJe 

BurtdiokJeria  (pseudomonas)  cepacia  type  Wisconsin  isolate/ 
strain  J82 

063950-00008 

Blue  Circle   Seed  Treatment   Biological 
Nematicide 

Buridiolderia  (Pseudomonas)  cepacia  type  Wisconsin  isolate/ 
strain  M54 
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Table  1— Registrations  With  Pending  Requests  for  Cancellation— Continued 


Registratkxi  no. 

Product  Name 

Chemical  Name                                            [ 

1 

063950-00009 

Blue  Circle  Liquid  Biological  Nematicide 

1 
Burtdiolderia  (Pseudomonas)  cepacia  type  Wisconsin  isolate/ 
strain  M54 

Unless  a  request  is  withdrawn  by  the  or  anyone  else  desiring  the  retention  of  Table  2  of  this  unit  includes  the 

registrant  within  180  days  of  a  registration  should  contact  the  names  and  addresses  of  record  for  all 

publication  of  this  notice,  orders  will  be  applicable  registrant  directly  during  this  registrants  of  the  products  in  Table  1  of 

issued  canceling  all  of  these  180-day  withdrawal  period  or  the  30-  this  unit,  in  sequence  by  EPA  company 

registrations.  Users  of  these  pesticides  day  comment  period.  number: 

Table  2— Registrants  Requesting  Voluntary  Cancellation 


EPA  Company  no. 

Company  Name  and  Address 

000228 

Riverdale  Chemical  Co,  1333  Burr  Ridge  Partway,  Suite  125A,  Burr  Ridge,  IL 
60527. 

000264 

Aventis  Cropsdence  USA  LP,  2  T.W.  Alexander  Drive,  Box  12014,  Researcfi  Tri- 
angle Park,  NC  27709. 

000432 

Aventis  Environmental  Sdence  USA  LP,  95  Chestnut  Ridge  Rd.,  Montvale,  NJ 
07645. 

000432 

Agrevo  Environmental  Health,  95  Chestnut  Ridge  Rd.  Montvale,  NJ  07645 

000655 

Prentiss  Inc..  C.B.  2000.  Ftoral  Parit,  NY  11001 

000769 

Value  Gardens  Supply.  LLC.  Box  585,  St.  Joseph,  MO  64502 

001381 

Agriliance,  LLC,  Box  64089.  St.  Paul.  MN  55164 

002935 

Wilbur  Ellis  Co..  191  W  Shaw  Ave.  i107.  Fresno,  CA  93704 

005073 

Tatge  Chem  Co.,  Box  190,  Herington,  KS  67449 

005887 

Value  Gardens  Supply,  LLC,  Box  585,  St.  Joseph,  MO  64502 

007173 

yphatech.  Inc.,  3600  W.  Elm  Street,  Milwaukee,  Wl  53209 

007501 

Gustafson  LLC.  Box  660065,  Dallas,  TX  75266 

007969 

BASF  Corp..  Agricultural  Products,  Box  13528,  Research  Triangle  Parte,  NC  27709 

010182 

Zeneca  Ag  Products,  Inc.,  Box  15458,  Wilmington,  DE  19850 

010182 

Zeneca  Ag  Products,  Inc.,  Box  18300,  Greensboro,  NC  27419 

010807 

AMREP.  Inc..  990  Industrial  Dr,  Marietta.  GA  30062 

034704 

Jane  Cogswell.  Agent  For  Platte  Chemical  Co  Inc.,  Box  667,  Greeley,  CO  80632 

045385 

CTX-Cenol.  Inc.,  Box  472,  Twinsburg,  OH  44087 

049585 

Alljack,  Division  of  United  Industries  Corp.,  Box  142642,  St  Louis,  MO  63114 

051036 

Mtero-Ro  Co.  LLC.  Box  772099.  Memphis,  TN  381 17 

062719 

Dow  Agrosdences  LLC,  9330  Zionsville  Rd  308/2e225,  Indianapolis,  IN  46268 

063950 

Stine  Microbial  Products,  Attn:  Jerald  L.  Reichling,  2225  Laredo  Trail,  Adel,  lA 
50003 

m.  Loss  of  Active  Ingredients 

Unless  the  request  for  cancellation  is 
withdrawn,  the  pesticide  active 
ingredients  listed  in  table  3  below  will 
no  longer  appear  in  any  registered 
products,  liiose  who  are  concerned 


about  the  potential  loss  of  these  active 
ingredients  for  pesticidal  use  are 
encouraged  to  work  directly  with  the 
registrant  to  explore  the  possibility  of 
the  registrant  withdrawing  the  request 
for  cancellation.  The  active  ingredients 
are  listed  in  the  following  Table  3,  with 


the  EPA  company  number  and  chemical 


name. 


55240 


Federal  Register /Vol.  67,  No.  167 /Wednesday,  August  28,  2002 /Notices 


Table  3.— Active  Ingredients  Dis- 
appearing As  A  Result  of  Reg- 
istrant's Request  to  Cancel 


EPA  Company 
Number 

Chemical  Name 

063950 

Burkholderia 
(pseudomonas) 
cepacia  type  Wis- 
consin isolate/ 
strain  J82 

063950 

Burkholderia 
(pseudomonas) 
cepacia  type  Wis- 
consin isolate/ 
strain  M54 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  further  provides  that,  before 
acting  on  the  request,  EPA  must  publish 
a  notice  of  receipt  of  any  such  request 
in  the  Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

V.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT,  postmarked 
before  February  24,  2003.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

VI.  Provisions  for  Disposition  of 
Existing  StofJm 

The  effective  date  of  cancellation  will 
be  the  date  of  the  cancellation  order. 
The  orders  effecting  these  requested 
cancellations  will  generally  permit  a 
registrant  to  sell  or  distribute  existing 
stocks  for  1  year  after  the  date  the 
cancellation  request  was  received.  This 
policy  is  in  accordance  with  the 
Agency's  statement  of  policy  as 
prescribed  in  the  Federal  Register  of 
June  26, 1991  (56  FR  29362)  (FRL- 
3846—4).  Exceptions  to  this  general  rule 
will  be  made  if  a  product  poses  a  risk 


concern,  or  is  in  noncompliance  with 
reregistration  requirements,  or  is  subject 
to  a  data  call-in.  In  all  cases,  product- 
specific  disposition  dates  will  be  given 
in  the  cancellation  orders. 

Existing  stocks  are  those  stocks  of 
registered  pesticide  products  which  are 
ciurently  in  the  United  States  and 
which  have  been  packaged,  labeled,  and 
released  for  shipment  prior  to  the 
effective  date  of  the  cancellation  order. 
Unless  the  provisions  of  an  earlier  order 
apply,  existing  stocks  already  in  the 
hands  of  dealers  or  users  can  be 
distributed,  sold,  or  used  legally  until 
they  are  exhausted,  provided  that  such 
further  sale  and  use  comply  with  the 
EPA-approved  label  and  labeling  of  the 
affected  product.  Exception  to  these 
general  rules  will  be  made  in  specific 
cases  when  more  stringent  restrictions 
on  sale,  distribution,  or  use  of  the 
products  or  their  ingredients  have 
already  been  imposed,  as  in  a  Special 
Review  action,  or  where  the  Agency  has 
identified  significant  potential  risk 
concerns  associated  with  a  particular 
chemical. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  August  15.  2002. 
Arnold  E.  Layne, 

Acting  Director.  Information  Resources 

Services  Division,  Office  of  Pesticide 

Programs. 

IFR  Doc.  02-21754  Filed  8-27-02;  8:45  am) 

BtLUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0213;  FRL-7196-31 

Pesticide  Product;  Registratkm 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2002-0213, 
must  be  received  on  or  before 
September  27,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 


provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0213  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Leonard  Cole,  Regulatory  Action 
Leader,  Biopesticides  and  Pollution 
Prevention  Division  (7511C),  Office  of 
Pesticide  Programs,  Enviromnental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5412  and 
e-mail  address:  cole.leonard]@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consvdt  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regidations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federd  Registei^-Environmental 
Documents."  You  can  also  go  directly  to 
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the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0213.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conmient  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  conunents  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0213  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiuces  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  OPP,  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  nimiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  enoyption.  Electronic 
submissions  will  be  accepted  in 


WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0213.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procediues  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assvunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
nimiber  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
active  ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provision  of  section  3(c)(4)  of 


FIFRA.  Notice  of  receipt  of  these 
application  does  not  imply  a  decision 
by  the  Agency  on  the  applications. 

Products  Containing  Active  Ingredients 
not  Included  in  any  Previously 
Registered  Products 

1.  File  Symbol:  72098-T.  Applicant: 
Taensa.  Inc,.  Fairfield,  CT  06430. 
Product  name:  TAE-001  Technical 
Bioinsecticide.  Product  type:  Biological 
Insecticide.  Active  ingredient: 
Metarhizium  anisopliae  Strain  F52  at 
97.6%.  Proposed  classification/Use: 
None.  For  control  of  coleopterans  on 
ornamentals  in  greenhouses. 

2.  Fi7e  Symbol:  72098-1.  Applicant: 
Taensa,  Inc.  Product  name:  TAE-001 
Granular  Bioinsecticide.  Product  type: 
Biological  Insecticide.  Active  ingredient: 
Metarhizium  anisopliae  Strain  F52  at 
2%.  Proposed  classification/Use:  None. 
For  control  of  coleopterans  on 
ornamentals  in  greenhouses. 

3.  Fi7e  Symbol:  72098-RR.  Applicant. 
Taensa,  Inc.  Product  name:  Taenure 
Bioinsecticide.  Product  type:  Biological 
Insecticide.  Active  ingredient: 
Metarhizium  anisopliae  Strain  F52  at 
2%.  Proposed  classification/Use:  None. 
For  control  of  coleopterans  on 
ornamentals  in  greenhouses. 

4.  F/7e  Symbol:  72098-RE.  Applicant: 
Taensa,  Inc.  Product  name:  Tick  EX-G. 
Product  type:  Biological  Insecticide. 
Active  ingredient:  Metarhizium 
anisopliae  Strain  F52  at  2%.  Proposed 
classification/Use:  None.  For  the  control 
of  ticks. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  August  19.2002. 

Kathleen  D.  Knox, 

Acting  Director.  Biopesticides  and  Pollution 
Prevention  Division.  Office  oj  Pesticide 
Programs. 

(FR  Doc.  02-21676  Filed  8-27-02:  8:45  ami 
nUJNG  CODE  6S60-90-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0222;  FRL-719fr-1] 

Notice  of  Receipt  of  Requests  for 
Amendments  to  Delete  Uses  In  Certain 
Pesticide  Registrations 

AGENCY:  Envirorunental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
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receipt  of  request  for  amendments  by 
registrants  to  delete  uses  in  certain 
pesticide  registrations.  Section  6(f)(1)  of 
FIFRA  provides  that  a  registrant  of  a 
pesticide  product  may  at  any  time 
request  that  any  of  its  pesticide 
registrations  be  amended  to  delete  one 
or  more  uses.  FIFRA  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
request  on  the  Federal  Register. 

DATES:  The  deletions  are  effective  on 
February  24,  2003,  or  on  September  27, 
2002  for  products  with  registrations 
number  000400-00490,  0042056-00014, 
and  005418-00152,  unless  the  Agency 
receives  a  withdrawal  request  on  or 
before  February  24,  2003,  or  on  or  before 
September  27,  2002  for  products  with 
registrations  number  000400-00490, 
0042056-00014,  and  005418-00152. 

ADDRESSES:  Withdrawal  requests  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0222  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
305-5761;  e-mail  address: 
hollins.james@epa.gov. 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  on  or  before  dates  indicated 
above. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consiilt  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listing  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0222.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  conunents 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  dociunents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  this  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
as  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Room  119,  Cn'stal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Withdrawal  Requests? 

You  may  submit  withdrawal  requests 
through  the  mail,  in  person,  or 
electronically.  To  ensiue  proper  receipt 
by  EPA,  it  is  imperative  that  you 
identify  docket  ID  number  OPP-2002- 
0222  in  the  subject  line  on  the  first  page 
of  your  response. 

1.  By  mail.  Submit  your  withdrawal 
request  to:  James  A.  HoUins,  Office  of 
Pesticide  Programs  (7502C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 


2.  In  person  or  by  courier.  Deliver 
your  withdrawal  request  to:  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs  (OPP), 
Environmental  Protection  Agency,  Rm. 
119,  Crystal  Mall#  2, 1921  Jefferson 
Davis  Hwry.,  Arlington,  VA.  The  PIRIB  is 
open  from  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

3.  Electronically.  You  may  submit 
yoiu  withdrawal  request  electronically 
by  e-mail  to:  opp-docket@epa.gov,  or 
you  can  submit  a  computer  disk  as 
described  above.  Do  not  submit  any 
information  electronically  that  you 
consider  to  be  CBI.  Avoid  the  use  of 
special  characters  and  any  form  of 
encryption.  Electronic  submissions  will 
be  accepted  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  All  withdrawal 
requests  in  electronic  form  must  be 
identified  by  docket  ID  number  OPP- 
2002-0222.  Electronic  withdrawal 
requests  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  withdrawal  request  that  includes 
any  information  claimed  as  CBI,  a  copy 
of  the  withdrawal  request  that  does  not 
contain  the  information  claimed  as  CBI 
must  be  submitted  for  inclusion  in  the 
public  version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

n.  What  Action  is  the  Agency  Taking? 

This  notice  announces  receipt  by  the 
Agency  of  applications  from  registrants 
to  delete  uses  in  certain  pesticide 
registrations.  These  registrations  are 
listed  in  Table  1  by  registration  number, 
product  name/active  ingredient,  and 
specific  uses  deleted: 
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Table  1  .—Registrations  With  Requests  for  Amendments  to  Delete  Uses  in  Certain  Pesticide  Registrations 


Registration  no. 

Product  name 

Active  ingredient 

Delete  From  Lat>el 

000070-00223 

AllPro  Exothenm  Termil 

Chlorothalonil 

Greenhouse  tomatoes 

000400-00490 

Undane40% 

Lindane 

Cabbage,  cauliflower,  broccoli,  brussels 
sprouts  and  radishes 

001812-00328 

Trilin  10G 

Trifluralin 

Eggplant,  onion  uses 

005481-00153 

ALCO  Equine  Spray 

Dipropyl        isocinctiomeronate;        piperonyl 
butoxide;  pyrethrins;  N-Octyl  bicycloheptene 
dicarboximide 

Animals  intended  for  human  consumption 

042056-00014 

TCI  Captan-Lindane 
Seed  Treatment 

Lindane;  Captan 

Spinach,  cabbage,  cauliflower,  broccoli, 
brussel  sprouts,  and  radishes 

062719-00080 

Lontrel  T  Technical 

Clopyralid                                                       |  Residential  turt 

Users  of  these  products  who  desire 
continued  use  on  crops  or  sites  being 
deleted  should  contact  the  applicable 
registrant  before  dates  indicated  in 
DATES  section  of  this  notice  to  discuss 
withdrawal  of  the  application  for 


amendment.  This  180-day  period,  or  Table  2  includes  the  names  and 

30-day  where  indicated,  will  also  addresses  of  record  for  all  registrants  of 

permit  interested  members  of  the  public  the  products  in  Table  1 ,  in  sequence  by 

to  intercede  with  registrants  prior  to  the  EPA  company  number. 
Agency's  approval  of  the  deletion. 


TABLE  2.— REGISTRANTS  REQUESTING  AMENDMENTS  TO  DELETE  USES  IN  CERTAIN  PESTICIDE  REGISTRATIONS 


EPA  Company  no. 

^- p . 

Company  Name  and  Address 

000070 

Value  Gardens  Supply,  LLC,  Box  585.  St.  Joseph,  MO  64502 

000400 

Crompton  Mfg.  Co.,  Inc.,  74  Amity  Rd,  Bethany,  CT  06524 

001812 

Griffin  L.L.C.,  Box  1847,  Valdosta,  GA  31603 

005481 

AMVAC  Chemical  Corp.,  Attn:  Jon  C.  Wood,  4695  Macarthur  Ct..  Suite  1250,  Newport  Beach,  CA  92660 

042056 

Trace  Chemicals  LLC,  2320  Lakecresi  Drive,  Pekin,  IL  61554 

062719 

Dow  Agrosciences  LLC,  9330  Zionsville  Rd  308/2E225.  Indianapolis,  IN  46268 

m.  what  is  the  Agency  Authority  for 
Taking  This  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  amended  to 
delete  one  or  more  uses.  The  Act  further 
provides  that,  before  acting  on  the 
request,  EPA  must  publish  a  notice  of 
receipt  of  any  such  request  in  the 
Federal  Register.  Thereafter,  the 
Administrator  may  approve  such  a 
request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  use  deletion  must  submit 
such  withdrawal  in  writing  to  James  A. 
Hollins,  at  the  address  under  FOR 
FURTHER  INFORMATION  CONTACT, 
postmarked  on  or  before  February  24, 
2003,  or  on  or  before  September  27, 
2002  for  products  with  registrations 
number  000400-00490,  0042056-00014, 
and  005418-00152. 


V.  Provisions  for  Disposition  of  Existing 
Stocks 

The  Agency  has  authorized  the 
registrants  to  sell  or  distribute  product 
under  the  previously  approved  labeling 
for  a  period  of  18  months  after  approval 
of  the  revision,  unless  other  restrictions 
have  been  imposed,  as  in  special  review 
actions.  There  is  a  12-month  existing 
stocks  provision  for  Dow  AgroSciences, 
EPA  Registration  Number  062719- 
00080,  after  approval  of  revised  label. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  August  16,  2002. 
Arnold  E.  Layne, 

Acting  Director.  Information  Resources  and 
Services  Division. 

[FR  Doc.  02-21677  Filed  8-27-02:  8:4.5  am] 
BILLING  CODE  6660-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0185  FRL-7194-6] 

Notice  Of  Filing  a  Pesticide  Petition  to 
Establisli  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0185,  must  be 
received  on  or  before  September  27. 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
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that  you  identify  docket  ID  number 
OPP-2002-0185  in  the  subject  line  on 
the  first  page  of  yoiu-  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Bipin  Gandhi,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-8380;  e-mail  address: 
gandhi.bipin@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiner  or  pesticide  manufactiner. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 


Categories 


NAICS 
codes 


Industry 


111 
112 
311 

32532 


Examples  of  poten- 
tially affected  enti- 
ties 


Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regxilations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Docxunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/ . 


2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0185.  The  official  record  consists 
of  the  docimients  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hi^way, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0185  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Infbrmation  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to;  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 


format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0185.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 


this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Enviroiunental  protection. 
Agricultural  commodities.  Feed 
additives.  Food  additives.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  16.  2002. 
Deb^a  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 


Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
reqiiired  by  section  408(d)(3)  of  the 
FFDCA.  The  summary  of  the  petition 
was  prepared  by  Lyondell  Chemical 
Company  and  represents  the  view  of 
Lyondell  Chemical  Company.  EPA  is 
publishing  the  petition  stunmary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

Lyondell  Chemical  Company 

PP  2E6484 

EPA  has  received  a  pesticide  petition 
(2E6484)  from  Lyondell  Chemical 
Company,  1221  McKinney  Street,  Suite 
1600,  Houston,  TX  77253-2583 
proposing,  pursuant  to  section  408(d)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a(d),  to 
amend  40  CFH  part  180  to  establish  an 
exemption  fi-om  the  requirement  of  a 
tolerance  for  2-methyl-l,  3-propanediol 
in  or  on  all  raw  agricultural 
commodities.  EPA  has  determined  that 
the  petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  supports 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  nattne  of  the 
residues  of  2-methyl-l, 3-propanediol  in 
plants  has  not  been  studied.  However, 
biodegradability  studies  suggest  that  the 
primary  residue  is  the  parent,  as  2- 


methyl-1,  3-propanediol  is  slowly 
degraded  by  microorganisms.  However, 
once  metabolism  by  microorganisms  is 
initiated,  complete  degradation  to 
carbon  dioxide  and  water  results. 

2.  Analytical  method.  An  exemption 
from  tolerance  is  requested  for  2- 
methy  1-1, 3 -propanediol.  Therefore,  an 
analytical  method  for  measurement  of 
residues  is  vmnecessary. 

3.  Magnitude  of  residues.  Calculated 
maximum  residues,  based  on  the 
maximum  concentration  of  pesticides  in 
food  crops,  are  approximately  19 
milligrams/kilogram  (mg/kg) 
commodity. 

B.  Toxicological  Profile 

1.  Acute  toxicity— i.  Acute  oral 
toxicity  in  rats.  Five  healthy  male  and 
five  healthy  female  albino  rats  were 
dosed  orally  with  2-methyl-l,  3- 
propanediol  at  5.0  g/kg  of  body  weight. 
The  rats  were  observed  at  1-,  2-  and  4- 
hours  post  dose  and  twice  daily  for  14 
days  for  mortality  and  toxicity.  Body 
weights  were  recorded  pretest,  weekly 
and  at  termination.  All  animals  were 
examined  for  gross  pathology.  All 
animals  siuvived  the  5.0  g/kg  oral  dose 
in  generally  good  health.  Physical  signs 
of  diarrhea,  chromorhinorrhea  and 
soiling  of  the  anogenital  area  were  noted 
dining  the  observation  period.  Body 
weight  increases  were  normal.  Necropsy 
results  were  normal  in  8-10  animals. 
Soiling  of  the  anogenital  area  and  pink 
fluid  in  the  urinary  bladder  were  noted 
in  two  animals.  The  LDso  is  greater  than 
5.0  g/kg  of  body  weight. 

ii.  Acute  dermal  toxicity  in  rabbits. 
Five  healthy  male  and  five  healthy 
nuUiparous  and  non-pregnant  female 
New  Zealand  albino  rabbits  were  dosed 
dermally  with  2-methyl-l,  3- 
propanediol  at  2.0  g/kg  of  body  weight. 
The  test  article  was  kept  in  contact  with 
the  intact  skin  for  24  hours.  The  rabbits 
were  observed  1 ,  2  and  4  hours  post 
dose  and  twice  daily  for  14  days  for 
mortality  and  toxicity.  Body  weights 
were  recorded  pretest,  weekly  and  at 
termination.  Skin  reactions  were  scored 
on  days  1,  7  and  14.  All  rabbits  were 
examined  for  gross  pathology.  Abnormal 
tissues  were  preserved  in  10%  buffered 
formalin  for  possible  future  microscopic 
examination.  Nine  of  ten  animals 
survived  the  2.0  g/kg  dermal 
application.  One  female  died  on  day  1 2 
with  no  abnormal  predeath  physical 
signs.  Necropsy  of  the  dead  animal 
revealed  abnormalities  of  the  lungs, 
pleural  cavity,  liver  and  gastrointestinal 
tract,  as  well  as  soiling  of  the  anogenital 
area  and  red  staining  around  the  mouth. 
Physical  signs  noted  in  survivors 
included  diarrhea,  yellow  nasal 
discharge,  few  feces,  bloated  abdomen 


and  soiling  of  the  anogenital  area.  Body 
weight  changes  were  normal  in  7  of  9 
survivors.  Two  animals  lost  weight 
during  the  study.  Dermal  reactions, 
absent  to  slight  on  day  1 .  were  absent 
on  days  7  and  14.  Necropsy  results  of 
survivors  were  normal  in  4  of  9  animals. 
Abnormalities  of  the  kidneys  and 
gastrointestinal  tract,  as  well  as  soiling 
of  the  anogenital  area  were  noted  in  the 
remaining  animals.  In  addition,  one 
animal  exhibited  a  tissue  mass  and 
hemorrhagic  areas  on  the  dorsal 
abdominal  cavity.  The  LD5(i  is  greater 
than  2.0  g/kg  of  body  weight.  The  one 
death  did  not  appear  to  be  related  to  the 
effect  of  the  test  article,  as  the  animal 
appeared  normal  for  11  days. 

lii.  Primary  dermal  irritation  in 
rabbits.  Six  healthy  New  Zealand 
Albino  rabbits  were  dosed  dermally 
with  2-methyl-l.  3-propanediol.  0.5 
milliliter  (mL)  of  the  test  article  was 
applied  to  two  intact  and  two  abraded 
sites/rabbit  for  a  total  dose  of  2.0  mL/ 
rabbit.  The  test  article  was  kept  in 
contact  with  the  skin  for  4  horns  at 
which  time  the  wrappings  were 
removed  and  dermal  reactions  were 
scored  at  4.  24.  48  and  72  hours  after 
test  article  application.  The  skin  was 
also  evaluated  for  ulceration  and 
necrosis  or  any  evidence  of  tissue 
destruction  at  these  time  periods.  There 
was  no  erythema  or  edema  noted  during 
the  observation  period. 

iv.  Eye  irritation  in  rabbits.  Nine 
healthy  New  Zealand  albino  rabbits,  free 
from  evidence  of  ocular  irritation  or 
corneal  damage,  as  determined  by 
priest  fluorescein  dye  procedures,  were 
dosed  with  2-methyl-l.  3-propanediol. 
0.1  mL  of  the  test  article  was  placed  into 
the  conjunctival  sac  of  one  eye  of  each 
rabbit.  Six  eyes  remained  unwashed. 
Three  eyes  were  washed  20-30  seconds 
after  dosing  for  1  minute  with  lukewarm 
water.  The  eyes  were  examined  and 
scored  by  the  Draize  technique  on  days 
1.  2  and  3.  The  primary  eye  irritation 
score  for  each  rabbit,  each  day,  was 
calculated.  The  daily  average  and  range 
were  also  calculated.  UNWASHED:  All 
six  eyes  appeared  normal  during  the 
study.  WASHED:  There  was  no  corneal 
opacity  or  iritis.  Slight  conjunctival 
irritation,  noted  in  1  of  3  eyes,  cleared 
by  day  2.  Two  eyes  appeared  normal 
during  the  study. 

v.  Acute  4-hour  inhalation  toxicity  in 
rats.  The  acute  inhalation  toxicity  of  2- 
methyl-1.  3-propanediol  was  studied  by 
nose-only  exposure  of  one  group  of  five 
male  and  five  female  rats  to  a  test 
atmosphere  containing  the  limit 
concentration  of  5.1  and  0.2  g/2-methyl- 
1,  3-propanediol  per  m'  for  a  4-hour 
period.  The  mass  median  aerodxmamic 
diameter  (MMAD)  of  the  particles  in  the 
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aerosol  was  2.4  frequent  modulation 
(Fm)  with  a  mean  geometric  standard 
deviation  of  1.4.  After  exposiu-e,  the  rats 
were  kept  for  a  14-day  observation 
period.  Except  for  a  slightly  decreased 
breathing  rate  in  the  fourth  hour  of 
exposure  in  one  female  animal,  no 
exposure-related  abnormalities  were 
seen  diuing  or  shortly  after  exposure  or 
diuing  the  14-day  observation  period 
and  no  mortality  occurred.  For  rats  of 
this  strain  and  age,  mean  body  weight 
gain  was  considered  to  be  within  the 
normal  range.  Findings  at  necropsy 
were  limited  to  the  lungs.  Thickened 
hyalin  spots  or  small  areas  were  seen  on 
all  lobes  of  the  lungs  in  all  female  and 
in  three  male  animals.  In  a  fourth  male 
animal  small  white  areas  were  seen  on 
all  lobes  of  the  lungs.  It  was  concluded 
that  the  4-hour  LC50  value  of  2-methyl- 
1,  3-propanediol  is  higher  than  5.1  g/m' 
for  both  sexes. 

vi.  Dermal  sensitization  guinea  pig 
maximization  test  2-Methyl-l,  3- 
propanediol  was  evaluated  for  delayed 
contact  hypersensitivity  (skin 
sensitization)  in  guinea  pigs  that 
received  intradermal  and  epidermal 
exposiires.  The  study  was  carried  out  in 
accordance  with  the  Organization  for 
Economic  Cooperation  and 
Development  (OECD)  Guideline  No. 
406.  "Skin  Sensitization",  EEC  Directive 
84/449/EEC,  Part  B.6,  "Skin 
Sensitization"  and  in  accordance  with 
the  method  described  by  Magnusson 
and  Kligman,  "Allergic  Contact 
Dermatitis  in  the  guinea  pig  - 
Identification  of  Contact  Allergens".  In 
order  to  identify  the  slightly  irritating 
and  the  non-irritating  test  substance 
concentrations,  a  preliminary  study  was 
carried  out.  In  the  main  study,  the 
experimental  animals  were 
intradermally  injected  with  a  10% 
concentration  and  epidermally  exposed 
to  the  undiluted  test  substance,  while 
the  control  animals  were  similarly 
treated,  but  with  the  vehicle  only  and 
with  a  dry  patch.  Immediately  after  the 
epidermal  exposure,  the  skin  irritation 
was  scored.  Two  weeks  after  the 
epidermal  application  all  animals  were 
challenged  with  test  substance 
concentrations  of  100%,  50%  and  25%, 
and  the  vehicle  distilled  water.  The 
challenge  reactions  were  assessed  24—48 
hours  after  bandage  removal.  The 
epidermal  exposing  of  2-methyl-l,  3- 
propanediol  in  the  induction  phase 
resulted  in  no  skin  irritation.  The 
epidermal  exposure  of  2-methyl-l,  3- 
propanediol  in  the  challenge  phase 
resulted  in  three  positive  sensitization 
reactions  in  response  to  the  50%  test 
substance  concentration.  Under  the 
conditions  used  in  this  study,  2-methyl- 


1,  3-propanediol  resulted  in  a 
sensitization  rate  of  15%.  Applying  the 
rating  of  allergenicity  described  by 
Kligman  A.M.  (1966)  on  the  results 
obtained  in  this  test,  2-methyl-l,  3- 
propanediol  is  considered  to  have  mild 
sensitizing  properties. 

2.  Genotoxicty—i.  Mutagenic  Activity 
of  2-methyl-l. 3-propanediol  in  an  in 
vitro  mammalian  cell  gene  mutation  test 
with  V79  (Chinese  hamster  cells).  2- 
Methyl-1. 3-propanediol  was  tested  in  anr 
in  vitro  mammalian  cell  gene  mutation 
test  with  V79  Chinese  hamster  cells  in 
the  presence  and  absence  of  a  metabolic 
activation  system  (S9-mix).  2-Methyl- 
1, 3-propanediol  was  tested  up  to  and 
including  a  concentration  of  5,000 
milligram/milliliter  (mg/mL)  in  the 
absence  and  presence  of  S9-mix.  2- 
Methyl-1 ,  3-propanediol  did  not  induce 
a  significant,  dose-related  increase  in 
the  mutant  frequency  at  the 
hypoxanthine  phophoribosyl  transferase 
(HPRT-locus),  either  with  or  without 
metabolic  activation,  in  two 
independently  repeated  experiments. 
Under  the  same  conditions  the  positive 
control  chemicals 

ethylmethanesulphonate  (6  mm)  and 
dimethylnitrosamine  (8mm)  produced 
14-23-fold  and  8-10  fold  increases 
respectively  in  the  mutant  frequency, 
demonstrating  the  sensitivity  of  the 
assay  and  the  metabolizing  activity  of 
the  S9-mix.  It  was  concluded  that  2- 
methyl-1 , 3-propanediol  is  not 
mutagenic  in  the  V79/HPRT  gene 
mutation  test  system  imder  the 
experimental  conditions  described  in 
this  report. 

ii.  Chromosomal  aberrations  in 
cultured  peripheral  human 
lymphocytes.  2-Methyl-l,3-propanediol 
was  examined  for  the  induction  of 
chromosome  aberrations  in  cultured 
peripheral  human  lymphocytes  in  the 
presence  and  absence  of  a  metabolic 
activation  system  (Aroclor-1,254 
induced  rat  liver  S9-mix).  2-Methyl-l, 3- 
propanediol  was  tested  up  to  and 
including  500  mg/mL  in  die  absence 
and  presence  of  S9-mix  for  a  24  hoxu 
and  a  48  hour  fixation  period  in  the  first 
experiment,  and  for  a  24  hour  fixation 
period  in  the  second  experiment.  None 
of  the  tested  concentrations  induced  a 
statistically  and  biologically  significant 
increase  in  the  number  of  cells  with 
chromosome  aberrations,  either  in  the 
absence  or  in  the  presence  of  S9-mix. 
Positive  control  chemicals,  mitomycin 
concentration  (C)  and 
cyclophosphamide,  both  produced  a 
statistically  significant  increase  in  the 
incidence  of  cells  with  chromosome 
aberrations,  indicating  that  the  test 
conditions  were  optimal  and  that  the 
metabolic  activation  system  (S9-niix) 


functioned  properly.  It  is  concluded  that 
2-methyl-l,  3-propanediol  is  not 
clastogenic  in  human  Ijrmphocytes 
imder  the  experimental  conditions 
described  in  this  report. 

iii.  Ames  Salmonella/Microsome  Test. 
2-Methyl-l.  3-propanediol  was  tested  in 
the  Ames  Salmonella/ microsome  plate 
test  up  to  and  including  a  concentration 
of  5,000  mg/plate  in  the  absence  and 
presence  of  S9-mix.  The  test  substance 
did  not  induce  a  dose-related  increase 
in  the  niunber  of  reverent  (His+) 
colonies  in  each  of  the  four  tester  strains 
(TA1535;  TA1537;  TA98  and  TAlOO). 
These  results  were  confirmed  in  an 
independently  repeated  experiment. 
The  test  substance  was  not  considered 
mutagenic  in  this  test  system. 

3.  Reproductive  and  developmental 
toxicity- — i.  Embryotoxicity  and 
Teratogenicity  Study.  Timed  pregnant 
female  wistar'rats  were  administered  2- 
methyl-1,  3-propanediol  at  dosage  levels 
of  300,  600  or  1.000  mg/kg  body  weight 
by  oral  gavage  daily  on  gestation  days  0 
to  20.  Control  group  females  received 
daily  oral  administration  of  water  (Milli- 
U).  Female  body  weights  were 
determined  daily  and  food  consumption 
of  females  was  determined  at  periodic 
intervals  during  pregnancy.  On  day  21 
of  gestation,  all  females  were  euthanized 
and  subjected  to  examination  post- 
mortem and  external,  thoracic  and 
abdominal  macroscopic  findings  were 
recorded.  The  ovaries,  and  uterine  horns 
were  dissected  and  examined  for  the 
number  of  corpora  lutea,  the  weight  of 
the  gravid  uterus,  the  number  and 
distribution  of  live  fetuses  and  embryo- 
fetal  deaths,  the  weight  and  sex  of  each 
live  fetus  and  externally  visible  foetal 
macroscopic  abnormalities.  Alternate 
live  fetuses  of  each  litter  were  preserved 
in  96%  ethanol  or  Benin's  fluid,  and 
subjected  to  skeletal  or  visceral 
examinations  respectively. 

Oral  dosing  of  pregnant  female  wistar 
rats  with  2-methyl-l,  3-propanediol,  at 
dose  levels  of  300,  600  or  1,000  mg/kg 
body  weight/day  during  days  0  to  20  of 
gestation  inclusive,  revealed  no 
maternal  toxicity. 

Treatment  at  600  and  1,000  mg/kg 
body  weight/day  was  associated  with  a 
slight  increase  in  embryonic  resorptions 
and  a  corresponding  slight  decrease  in 
live  litter  size,  compared  with  the 
concurrent  controls.  However,  as  all 
values  remained  within  the  laboratory 
background  control  ranges,  the  findings 
were  considered  to  be  of  doubtful 
toxicological  significance. 

There  was  no  indication  of  an  adverse 
effect  of  2-methyl-l,  3-propanediol  on 
morphological  development  or  skeletal 
ossification  in  utero. 


In  this  embryotoxicity  and 
teratogenicity  study,  the  no  observed 
effect  Level  (NOEL)  was  300  mg/kg  body 
weight/day. 

At  the  request  of  Lyondell  Chemical 
Company,  an  independent  review  of  the 
embryotoxicity  and  teratogenicity  study 
was  conducted  by  a  reproductive  and 
developmental  toxicity  expert,  L.  Irvine 
(TAS-Environ).  The  piupose  of  the 
review  was  to  clarify  the  slight  changes 
on  embryonic  resorptions  and  litter  size 
that  were  observed  in  the  original  study. 
The  reviewer  examined  the  detailed 
animal  data  from  the  first  study  and 
control  animal  developmental/ 
reproductive  performance  incidence 
data  from  another  laboratory  with  recent 
experience  with  the  same  rat  strain  and 
supplier  and  historical  data  obtained 
from  the  animal  supplier.  The  latter 
information  was  included  in  the  review 
due  to  the  laboratory's  limited  control 
data  on  this  rat  strain  that  was  available 
for  interpretation  of  the  2-methyl-l,  3- 
propanediol  study. 

The  reviewer  found  the  following:  (1) 
In  comparison  with  the  available  data, 
it  was  obvious  that  the  incidence  of 
embryonic  deaths  in  the  control  group 
of  the  2-methyl-l,  3-propanediol  study 
was  unusually  low  and  that  the  values 
in  the  treated  groups  were  more  typical 
for  the  strain;  (2)  statistically  significant 
inter-group  differences  in  embryonic 
resorptions  would  not  have  been 
expected  in  comparison  with  a  more 
representative  control  group;  and  (3) 
since  there  were  no  other  indications  of 
potential  embryotoxicity  and  since  there 
was  clearly  no  dose-related  difference  in 
mean  live  litter  size,  one  could 
strengthen  the  study  conclusion  to  state 
the  fadings  are  highly  unlikely  to  be  of 
toxicological  significance. 

The  findings  of  the  TAS-Environ 
review  support  and  strengthen  the 
original  conclusions  that  discoimt  the 
toxicological  significance  of  changes  in 
embryonic  resorptions  and  litter  size 
observed  for  2-methyl-l,  3-propanediol 
in  the  embryotoxicity  and  teratogenicity 
study. 

ii.  Prenatal  developmental  toxicity  in 
rats.  The  potential  maternal  toxicity  and 
prenatal  developmental  toxicity  of  the 
test  article.  2-methyl-l,  3-propanediol 
were  evaluated.  The  test  article  in  the 
vehicle,  deionized  water,  was 
administered  to  three  groups  of  25  bred 
Crl:CD  (SD)IGS  BR  rats  once  daily  fi^m 
gestation  days  0  through  19.  Dosage 
levels  were  100,  300  and  1,000  mg/kg/ 
day  administered  at  a  dose  volume  of  5 
mL/kg.  A  concurrent  control  group 
composed  of  25  bred  females  received 
the  vehicle,  deionized  water,  on  a 
comparable  regimen  at  5  mL/kg.  The 
route  of  administration  was  oral  by 


gastric  intubation.  Clinical  observations, 
body  weights  and  food  consumption 
were  recorded.  On  gestation  day  20,  a 
laparohysterectomy  was  performed  on 
all  animals.  The  uteri  and  ovaries  were 
examined  and  the  numbers  of  fetuses, 
early  and  late  resorptions,  total 
implantations  and  corpora  lutea  were 
recorded.  Mean  gravid  uterine  weights 
and  net  body  weight  changes  were 
calculated  for  each  group.  The  fetuses 
were  weighed,  sexed  and  examined  for 
external,  soft  tissue  and  skeletal 
malformations  and  variations. 

All  maternal  animals  survived  to  the 
scheduled  necropsy  on  gestation  day  20. 
No  treatment-related  clinical  findings 
were  observed  at  any  dose  level.  Body 
weights,  body  weight  gains,  gravid 
uterine  weights,  net  body  weights,  net 
body  weight  gains  and  food 
consumption  were  unaffected  by 
treatment  at  any  dose  level.  No  test 
article-related  internal  findings  were 
observed  in  the  dams  at  any  dose  level. 
Intrauterine  growth  and  survival  were 
unaffected  by  test  article  administration 
at  any  dose  level.  The  fetal 
malformations  and  developmental 
variations  observed  in  the  treated 
groups  were  considered  to  be 
spontaneous  in  origin. 

Based  on  the  results  of  this  study,  the 
no  observed  adverse  effect  level 
(NOAEL)  for  maternal  toxicity  and 
prenatal  developmental  toxicity  is  1 ,000 
mg/kg/day,  the  highest  dose  level  tested. 

lii.  Two-generation  reproductive 
toxicity  study  in  rats.  This  study  was 
conducted  to  evaluate  the  potential 
adverse  effects  of  2-methyl-l,  3- 
propanediol  administration  on  the 
reproductive  capabilities  of  the  Fo  and 
Fi  generations  and  on  Fi  and  Ft 
neonatal  survival,  growth,  and 
development.  The  test  article  was 
administered  orally  by  gavage  once 
daily  for  at  least  70  consecutive  days 
prior  to  mating  to  three  groups  of  Fo  and 
F,  parental  CrlrCD  (SD)IGS  BR  rats  (30/ 
sex/group).  A  control  group  of  identical 
design  received  deionized  water  on  a 
comparable  regimen.  Test  article 
administration  continued  throughout 
mating,  gestation  and  lactation,  until 
euthanasia  for  Fo  and  Fi  parental 
animals.  All  parental  animals  were 
observed  twice  daily  for  appearance  and 
behavior.  Clinical  observations,  body 
weights,  and  food  consumption  were 
recorded  at  appropriate  intervals  prior 
to  mating  and  during  gestation  and 
lactation.  All  Fo  and  Fi  females  were 
allowed  to  deliver  and  rear  their  pups 
until  weaning  on  lactation  day  21.  On 
lactation  day  21,  35  pups/sex/group 
from  the  pairing  of  the  Fo  animals, 
including  five  potential  replacement 
animals/sex/group  were  selected  for  use 


in  the  F|  generation.  These  animals 
were  dosed  from  postnatal  day  (PND) 
22-27.  inclusively.  On  PND  28.  30 
offspring/sex/group  were  selected  to 
constitute  the  Fi  generation.  The 
remaining  5  offspring/sex/group  were 
submitted  for  necropsy.  Developmental 
landmarks  anogenital  distance, 
balanopreputial  separation  and  vaginal 
patency  were  evaluated  for  the  selected 
Fi  rats.  Unselected  Fo  and  Fi  pups  were 
necropsied  on  postnatal  day  (PND)  21- 
28;  selected  organs  were  weighed  on 
PND  21.  All  surviving  F,  and  Fi 
parental  animals  received  a  complete 
detailed  gross  necropsy  following  the 
completion  of  weaning  of  the  Fo  and  Fi 
pups,  respectively;  selected  organs  were 
weighed.  Spermatogenic  endpoints 
(sperm  motility,  morphology  and 
numbers)  were  recorded  for  all  Fo  and 
Fi  males,  and  ovarian  primordial  follicle 
and  corpora  lutea  counts  and  the 
presence  or  absence  of  growing  and 
antral  follicles  were  recorded  for  10  Fo 
and  10  Fi  females  in  each  of  the  control 
and  high-dose  groups.  Designated 
tissues  from  10  Fo  and  F:  parental 
animals/sex/group  in  the  control  and 
1,000  mg/kg/day  groups  and  from  all 
parental  animals  that  were  found  dead 
or  euthanized  in  extremis  were 
examined  microscopically.  In  addition, 
any  tissues  that  appeared  abnormal 
were  also  examined  microscopically. 
No  test  article-related  mortalities  or 
clinical  findings  were  observed  in  the  Fo 
or  Fi  generation.  One  Fo  male  in  the  300 
mg/kg/day  group  was  euthanized  in 
extremis  during  week  2  due  to  shallow, 
slow  respiration  and  excreta-related 
findings  on  the  day  prior  to  and  on  the 
day  of  euthanasia.  At  necropsy,  this 
animal  had  a  dilated  left  renal  pelvis 
(hydronephrosis)  and  white  content  and 
white  areas  on  the  right  renal  pelvis. 
The  pathology  for  this  animal  was 
determined  microscopically  to  be 
pyelonephritis.  All  other  Fo  animals 
survived  to  the  scheduled  necropsy.  In 
the  Fl  generation,  one  control  group 
female  was  found  dead  during  study 
week  27  (prior  to  pairing)  due  to 
accidental  mechanical  trauma  to  the 
neck.  All  Fi  animals  that  were  paired 
survived  to  the  scheduled  necropsy. 
Reproductive  parameters  were  not 
adversely  affected  by  test  article 
administration  at  dose  levels  of  100,  300 
and  1,000  mg/kg/day  during  the  Fo  or 
F|0  generations.  No  adverse  test  article- 
related  effects  on  weekly,  gestation  or 
lactation  body  weight,  body  weight  gain, 
food  consumption  or  food  efficiency 
were  observed  in  the  Fo  or  Fi 
generations. 

No  test  article-related  macroscopic  or 
microscopic  internal  findings  were 
observed  in  the  Fo  or  Fi  generation 
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males  or  females.  Absolute  and  relative 
{to  final  body  weight)  organ  weights 
were  unaffected  by  test  article 
administration  for  males  and  females  in 
the  Fo  or  Fj  generations. 

Mean  Fo  or  F|  pup  body  weights,  sex 
ratios,  live  litter  sizes,  niunbers  of  dead 
pups  on  lactation  day  0  and  viability 
indices  were  luiaffected  by  test  article 
administration.  No  test  article-related 
effects  on  physical  development  or 
behavioral  responses  were  observed  for 
the  Fl  pups. 

No  test  article-related  internal 
findings  were  noted  in  the  Fo  or  F|  pups 
that  died  or  were  euthanized,  or  at  the 
scheduled  necropsies.  Necropsy 
findings  for  the  selected  weanling  pups 
did  not  suggest  any  effects  of  test  article 
administration.  No  test  article-related 
effects  on  estrous  cycle  or  gestation 
length,  parturtion,  ovarian  primordial, 
follicle  and  corpora  lutea  counts,  the 
presence  of  growing  and  antral  follicles, 
implantation  site  counts  or 
spermatogenic  endpoints  sperm 
motility,  morphology  and  numbers  were 
observed  in  either  the  Fo  or  Fi 
generation. 

In  conclusion,  no  parental,  neonatal 
or  reproductive  toxicity  was  observed  as 
a  result  of  test  article  administration  at 
dose  levels  of  100,  300  and  1,000  mg/ 
kg/day.  Based  on  the  results  of  this 
study,  the  no-observed-adverse-effect 
level  (NOAEL)  for  parental,  neonatal 
and  reproductive  toxicity  is  1,000  rag/ 
kg/day. 

4.  Subchronic  toxicity — i.  Sub-acute 
14-day  oral  toxicity  in  the  rat.  In  this 
subacute  14-day  toxicity  study,  2- 
methyl-1 ,  3-propanedioI  was 
administered  daily  by  gavage  to  SPF- 
bred  wistar  rats  at  300,  600  or  1,000  mg/ 
kg/ day,  in  order  to  provide  a  basis  for 
selection  of  dose  levels  for  a  90-day 
study.  All  animals  were  subjected  to 
daily  clinical  observation.  Body  weight 
was  measured  on  day  1 ,  after  1  week 
and  on  the  day  before  necropsy  and 
food  consumption  weekly.  During  week 
2  of  treatment,  both  eyes  of  all  animals 
were  examined.  On  the  day  of 
termination  blood  was  collected  from 
each  animal  for  clinical  laboratory 
investigations.  Subsequently, 
macroscopic  observations  and  organ 
weights  were  recorded.  A 
histopathological  examination  was 
performed  on  adrenals,  heart,  kidneys, 
liver,  spleen,  stomach  and  testes.  There 
were  no  treatment-related  changes  for 
any  of  the  treatment  groups  for  the 
parameters  eveduated.  From  the  results 
presented  in  this  report,  a  definitive  no 
observed  effect  level  (NOEL)  of  1,000 
mg/kg/day  was  established. 

ii.  90-aay  oral  toxicity  in  the  rat.  In 
this  sub-chronic  90-day  oral  toxicity 


study,  2-methyl-l,  3-propanediol  was 
administered  daily  by  gavage  to  SPF- 
bred  Wistar  rats.  The  study  consisted  of 
4  groups,  each  comprising  10  males  and 
10  females,  and  dosed  at  0,  300,  600  or 
1,000  mg/kg/day.  Dose  levels  were 
selected  based  on  the  results  of  a  14-day 
range  finding  study.  (RCC  NOTOX 
09171). 

All  animals  were  subjected  to  daily 
clinical  observation.  Body  weight  and 
food  consiunption  were  measiu«d 
weekly  and,  for  body  weights,  also  on 
the  day  of  necropsy.  Ophthalmoscopic 
examinations  were  performed  prior  to 
commencement  of  treatment  on  all 
animals  and  at  week  13  on  all  animals 
of  the  control  and  high  dose  groups. 
Diuing  the  last  week  of  treatment  (week 
13)  blood  was  collected  fi'om  each 
animal  for  clinical  laboratory 
investigations.  At  the  end  of  week,  all 
animals  were  necropsied  and 
macroscopic  observations  and  organ 
weights  recorded.  Samples  of  all  tissues 
were  taken  and  fixed.  A  selection  of 
organs  from  animals  of  the  control  and 
high  dose  groups  were  histologically 
processed  and  subsequently  subjected  to 
pathological  examination. 

There  were  no  treatment-related 
changes  for  any  of  the  treated  groups  for 
the  parameters  evaluated.  From  the 
results  presented  in  this  report,  a 
definitive  no  observed  effect  level 
(NOEL)  of  1,000  mg/kg/day  was 
established. 

5.  Chronic  toxicity.  Neither 
oncogenicity  nor  2-year  feeding  studies 
in  animals  have  been  completed  using 
2-methyl-l,  3-propahediol  as  the  test 
material. 

6.  Endocrine  disruption.  Nothing  in 
the  available  literatiue  suggests  that  2- 
methyl-1,  3-propanediol  is  an  endocrine 
disruptor  or  that  it  possesses  intrinsic 
hormonal  activity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure — i.  Food.  The 
inert,  2-methyl-l,  3-propanediol,  will  be 
added  to  water-soluble  pesticide 
formulations  as  a  solvent  and/or 
surfactant.  These  pesticide  formulations 
will  be  applied  to  raw  agricultiu*al 
commodities  as  insecticides,  herbicides 
or  fungicides.  The  maximum  amount  of 
2-methyl-l, 3-propanediol  in  any 
particular  formulation  is  expected  to 
represent  no  more  than  4%  of  the 
formulation  or  a  maximum  of  8  poimds 
of  2-methyl-l,  3-propanediol  per  acre  of 
crop. 

The  amount  of  2-methyl-l, 3- 
propanediol  expected  to  be  present  in 
crops  grown  for  human  consumption  is 
estimated  based  on  the  maximum 
potential  residues  of  2-methyl-l  ,3- 
propanediol  on  ready-to-eat  raw 


agricultiual  commodities  (i.e.,  scraped, 
peeled,  washed,  etc.)  taken  from  the 
USDA  Pesticide  Data  Program  (1999). 
Potential  residues  of  2-methyl-l, 3- 
propanediol  were  estimated  from  USDA 
pesticide  residue  studies  from  ready-to- 
eat  fruits  and  vegetables.  It  has  been 
projected  that  2-methyl-l, 3-propanedioI 
will  represent  no  more  than  4%  of  any 
given  pesticide  formulation.  However, 
as  there  are  currently  no  data  to  describe 
the  affinity  that  2-methyl-l,  3- 
propanediol  may  have  for  particular 
crops  or  for  specific  areas  of  a  crop  (i.e., 
skin,  root,  leaf),  Lyondell  Chemical 
Company  assiuned  that  100%  of  2- 
methyl-1,  3-propanediol  applied 
remains  on  the  treated  crop,  a  very 
conservative  assumption.  The  hi^est 
pesticide  residue,  19.0  mg/kg  food,  was 
measured  for  &«sh  strawberries. 
Assuming  that  3.0  kg  food  (solids  and 
liquids)  are  consumed  per  day  and  that 
the  maximum  residue  calculated  for 
fruits  and  vegetables  is  present  in  the 
entire  diet  19  mg/kg  food,  the  estimated 
daily  intake  (EDI)  for  an  adult  weighing 
71.8  kg  is  0.8  mg  2-methyl-l,  3- 
propanediol/kg/day  and  the  EDI  for  a 
child  weighing  22.0  kg  is  estimated  to 
be  2.58  mg  2-methyl-l,  3-propanediol/ 
kg/day. 

a.  Acute  exposure.  Acute  oral  toxicity 
studies  on  2-methyl-l, 3-propanediol 
conclude  that  adverse  effects  in  rats  and 
mice  were  seen  throughout  the  14  day 
observation  period.  Though  a  LOAEL 
was  not  established  in  either  study, 
Lyondell  Chemical  Company 
determined  a  LOAEL  of  5,000  mg/kg  is 
reasonable  based  on  the  observations  of 
initial  adverse  effects.  Observable  effects 
included  diarrhea,  chromorhinorrhea 
and  soiling  of  the  anogenital  area.  These 
effects  were  observable  diuing  the  14 
days  after  dosing,  and  though  no 
animals  died,  they  can  be  considered 
observable  adverse  effects.  The 
calculated  acute  reference  dose  (RfD)  is 
16.0  mg/kg/day  based  on  the  estimated 
acute  toxicity  LOAEL  (5,000  mg/kg/day) 
and  the  appropriate  uncertainty  factors 
accoimting  for  potential  intraspecies 
variation,  for  potential  interspecies 
variation,  and  the  use  of  an  estimated 
LOAEL  in  place  of  a  NOAEL  (10  x  10 

X  3  or  300-fold  imcertainty  factor). 

b.  Chronic  Exposure.  The  calculated 
chronic  RfD  is  based  on  a  two- 
generation  reproductive  toxicity  study, 
in  which  the  paternal,  neonatal  and 
reproductive  NOAEL  was  determined  to 
be  1,000  mg/kg/day.  Using  the 
appropriate  uncertainty  factors 
accounting  for  the  potential  intraspecies 
variation,  for  potential  interspecies 
variation,  and  a  worst  case  modifying 
factor  (10  X  10  or  100-fold  uncertainty 


factor),  the  chronic  RfD  is  estimated  to 
be  10.0  mg/kg/day. 

ii.  Drinking  water.  The  theoretical 
residues  calculated  for  dietary  intake 
included  intake  from  drinking  wat^r 
(one-half  of  the  3  kg  food  consumed  per 
day  is  assiuned  to  bne  liquids.)  Since  2- 
methyl-1.  3-propanediol  is  a  surfactant, 
and  is  water  soluble,  it  is  expected  that 
some  exposure  in  drinking  water  will 
occur.  However,  it  is  unlikely  that 
drinking  water  exposures  exceeding 
those  calculated  above,  assuming  direct 
application  of  pesticides  containing  this 
inert  would  occur  due  to  runoff  or 
leaching  into  groundwater. 
Biodegradability  studies  indicate  that  2- 
methyl-1,  3-propanediol  is  inherentiy 
biodegradable  (modified  Sturm  test; 
54%  of  the  material  degraded  in  the 
observed  time.) 

2.  Non-dietary  exposure.  2-Methyl-l, 
3-propanediol  is  currentiy  used  as  a 
neutralizer,  emollient,  emulsifier,  and 
humectant  in  numerous  personal  care 
products.  The  chemical  is  also  used  in 
the  synthesis  of  polyester  polyols  for 
solvent  and  waterbome  urethane  and 
high  solid  and  powder  polyester 
coatings.  The  chemical  also  holds 
several  FDA  approvals  and  clearances 
for  use  in  food  contact  applications, 
including  its  use  in  adhesives,  resinous 
and  polymeric  coatings,  paper  and 
paperboard  in  contact  with  aqueous, 
fatty,  and  dry  foods,  slimicides,  and 
polyurethanes  in  contact  with  bulk  dry 
food. 

D.  Cumulative  Effects 

There  is  insufficient  information  to 
determine  whether  other  compounds 
have  a  common  mechanism  of  toxicity 
to  2-methyl-l,  3-propanediol. 

E.  Safety  Determination 

1.  U.S.  population.  Using  the  above 
estimated  RfDs,  the  adult  estimated 
daily  intake  (EDI)  represents  5  percent 
of  the  acute  RfD  and  8  percent  of  the 
chronic  RfD.  EPA  generally  has  no 
concern  for  exposures  below  100%  of 
the  RfD  because  the  RfD  represents  the 
level  at  or  below  which  daily  aggregate 
dietary  exposure  over  a  lifetime  will  not 
pose  appreciable  risks  to  human  health. 
It  should  be  noted  that  the  exposures 
estimates  are  conservative  and 
exaggerated. 

"Llnfants  and  children.  The  EDI  for  a 
child  represents  16  percent  of  the  acute 
RfD  and  26  percent  of  the  chronic  RfD. 
Based  on  these  data,  it  may  be 
concluded  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  2-methyl-l,  3- 
propanediol  residues  to  the  U.S. 
population,  including  both  adults  and 
children. 


F.  International  Tolerances 

There  are  no  international  tolerances 
listed  for  2-methyl-l,  3-propanediol. 
[FR  Doc.  02-21585  Filed  8-27-02;  8:45  am] 
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Underground  Injection  Control  (UIC) 
Program;  Hydraulic  Fracturing  of 
Coalbed  Methane  (CBM)  Wells 
Report— Notice 

agency:  Environmental  Protection 
Agency. 

ACTION:  Notice  of  availability  of  draft 
report  and  request  for  comment. 

SUMMARY:  The  Enviroiunental  Protection 
Agency  (EPA)  has  completed  a  draft 
report  tided,  "Evaluation  of  Impacts  to 
Underground  Sources  of  Drinking  Water 
by  Hydraulic  Fracturing  of  Coalbed 
Methane  Reservoirs"  EPA  816-D-02- 
006.  The  draft  report  contains  the 
preliminary  results  of  Phase  I  of  an 
investigation  undertaken  by  EPA  to 
evaluate  the  impacts  to  underground 
sources  of  drinking  water  (USDW)  by 
hydraulic  fracturing  of  coalbed  methane 
wells  (herein  known  as  hydraulic 
fracturing).  Based  on  the  information 
collected,  EPA  has  preliminarily  found 
that  the  potential  threats  to  public 
health  posed  by  hydraulic  fracturing  of 
CBM  wells  appear  to  be  small  and  do 
not  appear  to  justify  additional  study. 
The  purpose  of  this  notice  is  to  inform 
the  public  of  the  availability  of  the  draft 
report  for  review  and  to  seek  public 
comment  on  the  draft  report. 

DATES:  EPA  must  receive  public 
comment,  in  writing,  on  the  draft  report 
by  October  28,  2002. 

ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
section  I  of  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Cronkhite,  Ground  Water  Protection 
Division,  Environmental  Protection 
Agency,  Mail  Code  4606M,  Ariel  Rios 
Building,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  PH:  (202) 
564-3878.  E-mail: 
oronkhite.leslie@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  How  Can  I  Get  Copies  of  the  Draft 
Report,  "Evaluation  of  Impacts  to 
Underground  Sources  of  Drinking  Water 
by  Hydraulic  Fracturing  of  Coalbed 
Methane  Reservoirs"  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  Docket  ID  No.  W-01-09-II.  The 
official  public  docket  consists  of  the 
Draft  Report,  Evaluation  of  Impacts  to 
Underground  Sources  of  Drinking  Water 
by  Hydraulic  Fracturing  ofCoall^d 
Methane  Reservoirs,  documents 
referenced  in  this  action,  any  public 
comments  received,  and  other 
information  related  to  this  action.  The 
official  public  docket  is  the  collection  of 
materials  that  is  available  for  public 
viewing  beginning  August  27,  2002  at 
EPA's  Water  Docket  at  1301 
Constitution  Ave.,  NW.,  Room  B135. 
Washington,  DC  20004.  The  OW  Docket 
is  closed  from  August  12  through 
August  26,  2002,  for  relocation.  This 
Docket  Facility  is  open  from  9  a.m.  to 

4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Docket 
telephone  number  is  (202)  566-2426. 

2.  Electronic  Access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp  -.//www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  draft  report,  "Evaluation  of 
Impacts  to  Underground  Sources  of 
Drinking  Water  by  Hydraulic  Fracturing 
of  Coalbed  Methane  Reservoirs,"  access 
the  index  listing  of  the  contents  of  the 
official  public  docket,  and  access  those 
documents  in  the  public  docket  that  are 
available  electronically.  Once  in  the 
system,  select  "search,"  then  key  in  the 
appropriate  docket  identification 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  Although  not  all  docket 
materials  may  be  available 
electronically,  you  may  still  access  any 
of  the  publicly  available  docket 
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materials  through  the  docket  facility 
identified  in  section  I.A.I. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  Docket  will 
be  scanned  and  placed  in  EPA's 
electronic  public  docket.  Where 
practical,  physical  objects  will  be 
photographed,  and  the  photograph  will 
be  placed  in  EPA's  electronic  public 
docket  along  with  a  brief  description 
written  by  the  docket  staff. 

B.  How  and  To  Whom  Do  I  Submit 
Comments? 

EPA  has  established  an  official  public 
docket  for  this  action  under  Docket  ID 
No.  W-01-09-II.  The  official  public 
docket  is  the  collection  of  project- 
specific  materials.  You  may  submit 
comments  electronically,  by  mail,  or 
through  hand  delivery/courier.  The 
Agency  would  prefer  that  commenters 
cite,  where  possible,  the  paragraph(s)  or 
sections  in  the  report  or  documents  to 
which  each  comment  refers. 
Commenters  should  use  a  separate 
paragraph  for  each  issue  discussed.  To 
ensure  proper  receipt  by  EPA,  identify 
the  appropriate  docket  identification 
number  in  the  subject  line  on  the  first 
page  of  your  comment.  Please  ensure 
that  your  comments  are  submitted 
within  the  specified  comment  period. 
Gomments  received  after  the  close  of  the 
comment  period  will  be  marked  "late." 
EPA  is  not  required  to  consider  these 
late  comments. 

1.  Electronically 

If  you  submit  an  electronic  comment 
as  prescribed  below,  EPA  recommends 
that  you  include  your  name,  mailing 
address,  and  an  e-mail  address  or  other 
contact  information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 


or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  your 
comment  due  to  technical  difficulties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment.  Electronic  copies  must  be 
submitted  as  an  ASCII,  WP5.1,  WP6.1  or 
WP8  file  avoiding  the  use  of  special 
characters  and  form  of  encryption. 
Electronic  comments  must  be  identified 
by  the  docket  number  W-01-09-II. 
Comments  will  also  be  accepted  on 
disks  in  WP  5.1  or  higher,  or  ASCII  file 
format.  Electronic  comments  on  this 
notice  may  be  filed  online  at  many 
Federal  Depository  Libraries. 

a.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search,"  and  then  key  in 
Docket  ID  No.  W-01-09-I1.  The  system 
is  an  "anonymous  access"  system, 
which  means  EPA  will  not  know  your 
identity,  e-mail  address,  or  other  contact 
information  unless  you  provide  it  in  the 
body  of  your  comment. 

b.  E-mail.  Gomments  may  be  sent  by 
electronic  mail  (e-mail)  to  OW- 
Docket@epa.gov,  Attention  Docket  ID 
No.  W-Ol-09-n.  hi  contrast  to  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  is  not  an  "anonymous  access" 
system.  If  you  send  an  e-mail  comment 
directly  to  the  Docket  without  going 
through  EPA's  electronic  public  docket, 
EPA's  e-mail  system  automatically 
captures  your  e-mail  address.  E-mail 
addresses  that  are  automatically 
captured  by  EPA's  e-mail  system  are 
included  as  part  of  the  comment  that  is 
placed  in  the  official  public  docket,  and 
made  available  in  EPA's  electronic 
public  docket. 

c.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  section  I.A.I.  These 
electronic  submissions  will  be  accepted 
in  WordPerfect  or  ASCII  file  format. 


Avoid  the  use  of  special  characters  and 
any  form  of  encryption. 

2.  By  Mail 

Send  your  comments  to:  EPA's  Water 
Docket,  Environmental  Protection 
Agency,  Mail  Code  4101, 1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  Attention 
Docket  ID  No.  W-01-09-II. 

3.  By  Hand  Delivery  or  Courier 

OW's  Docket  is  closed  for  relocation 
from  August  12  through  August  26, 
2002.  It  will  re-open  August  27,  2002. 
Deliver  your  comments  to:  Water 
Docket,  Environmental  Protection 
Agency,  Room  B135, 1301  Constitution 
Ave.,  NW.,  Washington,  DC  20460, 
Attention  Docket  ID  No.  W-Ol-09-n, 
anytime  after  August  26,  2002.  For 
access  to  docket  materials,  please  call 
(202)  566-2426  to  schedule  an 
appointment.  Such  deliveries  are  only 
accepted  during  the  Docket's  normal 
hours  of  operation  from  9  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays. 

C.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  any  technical  information 
and/or  data  you  used  that  support  your 
views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  your 
estimate. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternatives. 

7.  Make  sure  to  submit  your 
comments  by  the  comment  period 
identified. 

8.  To  ensure  proper  receipt  by  EPA, 
identify  the  appropriate  docket 
identification  number  in  the  subject  line 
on  the  first  page  of  your  response.  It 
would  also  be  helpful  if  you  provided 
the  name,  date,  and  Federal  Register 
citation  to  your  comments. 

n.  Hydraulic  Frafituring  Study 
Information 

Hydraulic  fracturing  is  a  technique 
used  to  improve  the  flow  of  oil  and  gas 
to  production  wells.  In  high- 
permeability  formations,  oil  and  gas 
flows  into  the  wellbore  in  response  to 
pumping.  In  low-permeability 
formations,  however,  oil  and  gas  flow 
rates  may  be  low.  Hydraulic  fracturing 
can  create  a  permeable  pathway  deep 


into  the  formation,  that  allows 
hydrocarbons  to  move  toward  the  well 
at  a  faster  rate.  Hydraulic  fracturing  is 
widely  used  in  the  oil  and  gas  industry, 
and  is  an  important  tool  for  exploiting 
alternative  hydrocarbon  resources,  such 
as  coalbed  methane,  that  might  be 
unavailable  through  conventional 
drilling  practices. 

In  order  to  hydraulically  fracture  the 
rock  formation,  water  mixtures  are 
injected  into  the  well  at  high  pressure 
for  a  few  hours,  creating  a  lineeir  fracture 
in  the  formation  rocks.  "Proppants" 
such  as  sand  or  plastic  beads  are 
emplaced  into  the  fracture  to  hold  it 
open  and  to  create  a  permeable  pathway 
into  the  well.  After  the  fracturing 
process  concludes,  the  well  is  pumped 
for  production.  In  most  cases  the 
resulting  fracture  is  a  flat,  planar  feature 
oriented  vertically  along  the  wellbore, 
extending  from  70  to  500  feet  from  the 
well  bore. 

Prior  to  1997,  EPA  had  not  considered 
regulating  hydraulic  fracturing  because 
the  Agency  believed  that  this  well 
production  stimulation  process  did  not 
fall  within  the  Underground  Injection 
Control  (UIC)  program's  regulatory 
authority  imder  the  Safe  Drinking  Water 
Act  (SDWA).  In  1994,  the  Legal 
Environmental  Assistance  Foundation 
(LEAF)  challenged  that  interpretation  by 
petitioning  EPA  to  withdraw  Alabama's 
EPA-approved  section  1425  (SDWA) 
UIC  program  because  LEAF  believed  the 
State  should  regulate  hydraulic 
fracturing  for  CBM  development  as 
underground  injection.  EPA  rejected 
LEAF'S  petition.  LEAF  challenged  EPA's 
decision  and  in  1997,  the  Eleventh 
Circuit  Court  of  Appeals  held  that 
hydraulic  fracturing  of  coalbeds  fit 
within  the  SDWA  definition  of 
underground  injection,  LEAF  v.  EPA, 
118  F.3d  1467,  1478  (11th  Cir.  1997).  In 
response  to  this  decision,  Alabama 
modified  its  UIC  program  to  regiilate 
hydraulic  fracturing  of  coalbeds.  In 
December  1999,  EPA  approved  the 
revisions  to  Alabama's  Class  11  UIC 
program. 

Following  the  Court's  decision,  and  in 
response  to  concerns  voiced  by 
inchviduals  who  may  be  affected  by 
CBM  development,  EPA  initiated  a 
study  to  assess  the  potential  for 
hydraulic  fi^cturing  of  CBM  wells  to 
endanger  USDWs.  A  draft  report  has 
been  completed  and  EPA  is  now 
accepting  comments  on  the  draft  report. 

The  hydraulic  fracturing  study  is 
narrowly  focused  to  address  hydraulic 
fracturing  of  CBM  wells.  It  does  not 
address  all  hydraulic  fracturing 
practices,  because  (1)  CBM  wells  tend  to 
be  shallower  and  therefore,  closer  to 
USDWs  than  conventional  oil  and  gas 


production  wells  (1 ,000s  of  feet  below 
ground  surface  (bgs)  rather  than  10,000s 
of  feet  bgs);  (2)  EPA  has  not  received 
complaints  from  citizens  regarding  any 
other  type  of  hydraulic  fracturing;  and 
(3)  the  Eleventh  Circuit  litigation 
concerned  hydraulic  fracturing  in 
connection  with  CBM  production.  The 
study  also  does  not  address  other 
potential  impacts  of  CBM  production, 
such  as  ground  water  removal  or 
production  water  discharge. 

Given  the  enormous  variation  in 
geology  among  and  vtrithin  coalbed 
basins  in  the  U.S.,  any  evaluation  of 
potential  impacts  from  hydraulic 
fracturing  related  to  CBM  production  at 
a  national  level  must  necessarily  be 
broadly  focused.  In  order  to  best  utilize 
resources  in  investigating  this  issue, 
EPA  divided  the  study  into  three 
possible  phases,  narrowing  its  focus 
from  general  to  more  specific  as  findings 
warrant.  Phase  I  of  the  study  is  a 
limited-scope  assessment  designed  to 
determine  if  an  in-depth  study, 
including  collection  of  new  data,  is 
needed.  This  draft  report  summarizes 
the  study's  Phase  I  efforts  and  findings. 
Phase  I  did  not  include  a  risk 
assessment  or  an  evaluation  of  existing 
regulations;  those  steps  would  be 
conducted  in  Phases  II  and  III,  if  EPA 
decides  to  move  forward  with  the  study. 

The  goal  of  EPA's  hydraulic  fracturing 
Phase  I  study  is  to  determine  if  a  threat 
to  public  health  as  a  result  of  USDW 
contamination  from  CBM  hydraulic 
fracturing  exists,  and  if  so,  if  that  threat 
is  great  enough  to  warrant  further  study. 
The  threat  to  public  health  from  USDW 
contamination  was  measured  by  the 
presence  or  absence  of  documented 
drinking  water  well  contamination  cases 
caused  by  CBM  hydraulic  fracturing,  or 
by  a  clear  and  immediate  contamination 
threat  to  drinking  water  wells. 

EPA's  approacn  for  evaluating  the 
threat  to  public  health  was  to  review 
alleged  incidents  of  drinking  water  well 
contamination,  as  well  as  evaluate  the 
theoretical  potential  for  hydraulic 
fracturing  to  impact  drinking  water 
wells.  EPA  reviewed  over  200  peggf 
reviewed  publications,  interviewed  50 
employees  from  industry  and  State  or 
local  government  agencies,  and 
commimicated  with  approximately  40 
citizens  and  groups  who  are  concerned 
that  CBM  production  impacted  their 
drinking  water  wells.  We  evaluated  two 
potential  mechanisms  by  which 
hydraulic  fracturing  may  threaten 
USDWs:  (1)  The  injection  of  fracturing 
fluids  directly  into  a  USDW,  and  (2)  the 
creation  of  a  hydraulic  communication 
through  a  confining  layer  between  the 
target  coalbed  formation  and  adjacent 
USDWs  located  either  above  or  below. 


Based  on  the  information  collected 
and  reviewed.  EPA  preliminarily 
believes  the  potential  threats  to  public 
health  posed  by  hydraulic  fracturing  of 
CBM  wells  appear  to  be  small,  and  do 
not  justify  additional  study.  To  EPA's 
knowledge,  this  study  is  the  most 
thorough  effort  ever  conducted  to 
examine  impacts  to  public  health  from 
hydraulic  fracturing.  If  threats  to 
USDWs  from  hydraulic  fracturing  of 
coalbed  methane  wells  were  significant, 
EPA  would  expect  to  have  found 
confirmed  instances  of  water  well 
contamination  from  the  practice. 
Instead,  despite  the  fact  that  thousands 
of  coalbed  methane  wells  are  fractured 
annually,  EPA  did  not  find  persuasive 
evidence  that  any  drinking  water  wells 
had  been  contaminated  by  hydraulic 
fracturing  related  to  CBM  production. 

EPA  did  find  that  the  use  of  diesel 
fuel  in  some  CBM  fracturing  fluids  runs 
the  risk  of  introducing  hazardous 
chemicals  into  USDWs.  Our  analysis 
indicates  that  the  injection 
concentrations  of  some  of  these 
hazardous  chemicals  may  exceed 
drinking  water  standards.  However,  the 
health  risk  posed  by  introduction  of 
these  chemicals  is  reduced  significantly 
by  the  fact  that  coalbed  methane 
production  is  dependent  upon  the 
removal  of  large  quantities  of  ground 
water  (and  injected  fracture  fluids)  soon 
after  a  well  has  been  hydraulically 
fractured.  EPA  believes  that  this  ground 
water  production,  combined  with  the 
dilution  effect  from  natural  formation 
ground  water  beyond  the  outer  reaches 
of  the  fracture,  should  minimize  the 
possibility  that  chemicals  included  in 
the  fracturing  fluids  would  adversely 
impact  drinking  water  wells  or  public 
health. 

Regarding  the  second  potential 
pathway  for  contaminants  to  enter  a 
USDW,  coalbed  studies  to  date  have 
found  no  observed  breach  of  confining 
(shale)  layers  from  hydraulically-created 
fractures.  This  is  consistent  with  the 
generally  understood  nature  of 
fracturing  behavior. 

EPA  inv:tes  your  comment  on  the 
draft  report. 

Dated:  August  19,  2002. 
G.  Tracy  Mehan.  Ill, 

Assistant  Administrator.  Office  of  Water. 
|FR  Doc.  02-21946  Filed  8-27-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[OPP-2002-0069;  FRL-7197-41 

Methodology  for  Lower  Toxicity 
Peetlclde  Chemicals;  Extension  of 
Comment  Period 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  Availability;  Extension 
of  Comment  Period. 

summary:  On  Jime  13,  2002,  EPA 
published  a  notice  of  availability 
soliciting  comments  on  a  document 
"methodlogy  for  determining  the  data 
needed  and  the  t)qpes  of  assessments 
necessary  to  make  FFDCA  section  408 
safety  determinations  for  lower  toxicity 
pesticide  chemicals."  EPA  is  extending 
the  comment  period  for  30  days,  from 
September  11,  2002.  to  October  11, 
2002. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2002-0069, 
must  be  received  on  or  before  October 
11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEM^ffTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0069  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kathryn  Boyle,  Registration  Division 
(7505C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number;  (703) 
305-6304;  fax  number:  (703)  305-0599; 
e-mail  address:  boyle.kathryn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances-under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  the  Federal  Insecticide.  Fungicide, 
and  Rodenticide  Act  (FIFRA)].  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  obtain  an 
electronic  copy  of  the  methodology,  go 
to  www.epa.gov/oppfeadl/cb/ 

csb page/updates/lowertox.pdf . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0069.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  ft-om  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0069  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 


and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  ntmiber  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described  in 
this  unit.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0069.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical, 
information  and/ or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 
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5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  What  Action  is  EPA  Taking? 

In  the  Federal  Register  of  June  13, 
2002  (67  FR  40732)  (FRL-7177-9),  EPA 
published  a  notice  of  availability 
soliciting  comments  on  a  dociunent 
"methodology  for  determing  the  data 
needed  and  the  tjrpes  of  assessments 
necessary  to  make  FFDCA  section  408 
safety  determinations  for  lower  toxicity 
pesticide  chemicals."  In  response  to  a 
request  for  an  extension,  EPA  is 
extending  the  comment  period  for  30 
days,  from  September  11,  2002  to 
October  11,  2002.  The  methodology  is 
available  on  the  Agency's  Web  site  at 

www.epa.gov/oppfeadl/cb/csb page/ 

updates/lowertox.pdf. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  August  22.  2002.  . 

Deborah  Edwards, 
Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 
[FR  Doc.  02-21937  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  6560-50-$ 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0165;  FRL-7190-5] 

Pesticides;  Guidance  for  Pesticide 
Registrants  on  Submitting  Requests 
for  Threshold  of  Regulation  (TOR) 
Decisions  and  Standard  Operating 
Procedures  (SOP)  for  Making  TOR 
Decisions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

1 

SUMMARY:  The  Agency  is  announcing 
the  availability  of  Pesticide  Registration 
Notice  2002-2  (PR-Notice)  Entitled 
"Guidance  for  Submitting  Requests  for 
Threshold  of  Regulation  (TOR) 
Decisions."  The  Office  of  Pesticide 
Programs  (OPP)  issues  PR-Notices  to 
inform  pesticide  registrants  and  other 


^interested  persons  about  important 
policies,  procedures  and  registration- 
related  decisions  and  to  provide 
guidance  to  pesticide  registrants  and 
OPP  personnel.  PR-Notice  2002-2 
provides  guidance  concerning 
procediu'es  to  use  when  a  registrant  or 
other  person  wants  the  Agency  to 
determine  whether  a  use  of  a  pesticide 
in  a  manner  that  has  the  possibility  of 
resulting  in  residues  in  food  qualifies 
under  the  Agency's  October  27, 1999 
"Threshold  of  Regulation"  policy.  If 
EPA  concludes  a  use  is  below  the 
threshold  of  regulation,  no  tolerance  or 
tolerance  exemption  would  be  required. 
The  accompanying  SOP  explains  how 
the  Agency  will  process  TOR  requests. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vivian  Prunier,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-9341;  fax 
number:  (703)  305-5884;  e-mail  address: 
Prunier.Vivian@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  those  persons  who  are 
required  to  register  pesticides  imder  the 
Federal  Fungicide,  Insecticide  and 
Rodenticide  Act  (FIFRA)  or  to  persons 
who  may  be  interested  in  ascertaining 
whether  a  tolerance  or  tolerance 
exemption  is  required  under  the  Federal 
Food,  Drug  and  Cosmetic  Act  (FFDCA) 
as  a  condition  of  FIFRA  registration  of 
a  pesticide.  Since  other  entities  may 
also  be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  tatemet  Home  Page  at  http:// 
www.epal^ov/.  To  access  this 
document  Aon  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 


the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  You  may  view 
the  PR  Notice  and  the  SOP  described  in 
this  notice  on  the  Office  of  Pesticide 
Programs  Internet  Home  Page  at  http:// 
www.epa.gov/opppmsdl/PR_Notices/ . 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0165.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  )efferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

II.  Baclcground 

In  the  Federal  Register  of  October  27. 
1999  (64  FR  57881),  the  Environmental 
Protection  Agency  (EPA)  announced  the 
availability  of  a  document  entitled 
"Threshold  of  Regulation  Policy  — 
Deciding  Whether  a  Pesticide  with  a 
Food  Use  Pattern  Needs  a  Tolerance." 
The  Threshold  of  Regulation  (TOR) 
policy  listed  criteria  and  procedures  for 
considering  whether  a  tolerance  is 
required  for  the  use  of  a  pesticide.  A  use 
may  qualify  as  a  TOR  use  if:  (a)  Using 
a  reliable  and  appropriately  sensitive 
analytical  method  to  measure  residues 
in  the  commodity,  no  residues  are 
detected  in  the  commodity  under  the 
expected  conditions  of  use:  and  (b) 
using  reasonably  protective  criteria,  the 
estimated  potential  risk  of  any 
theoretically  possible  residues  in  food  is 
not  of  concern. 

In  the  Federal  Register  of  October  5. 
2001  (55  FR  51040).  the  Agency 
announced  the  availability  of,  and  asked 
for  comments  on,  a  draft  PR-  Notice 
entitled  "Guidance  for  Submitting 
Requests  for  Threshold  of  Regulation 
(TOR)  Decisions."  The  draft  PR-Notice 
would  provide  guidance  on  how  to 
submit  a  request  for  a  TOR  decision  and 
would  explain  how  EPA  will  make  TOR 
decisions  in  the  course  of  pesticide 
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registration  or  reregistration.  The 
October  5,  2001  notice  also  announced 
the  availability  of  and  asked  for 
comments  on  a  draft  SOP  for  the 
Agency's  use  in  processing  TOR 
requests. 

EPA  received  one  comment  in 
response  to  the  October  5,  2001  notice. 
This  comment  discussed  the  TOR  policy 
but  did  not  address  the  procedures 
described  in  either  the  draft  PR-Notice 
or  the  draft  SOP  for  implementing  the 
October  1999  Threshold  of  Regulation 
policy.  Accordingly,  it  will  be  addressed 
in  other  ways. 

m.  What  Guidance  Does  this  PR-Notice 
Provide? 

This  PR-Notice  provides  guidance  to 
the  registrant  concerning 
implementation  of  the  Agency's 
Threshold  of  Regulation  policy. 

PR-Notice  2002-2  advises  that  a 
registrant  or  other  person  may  submit  a 
request  for  a  TOR  decision  for  a  new 
pesticide  use  as  part  of  FIFRA  section  3 
registration  process  or  for  an  existing 
use  during  reregistration  under  FIFRA 
section  4  or  tolerance  reassessment 
under  the  FFDCA.  Before  registering  a 
use  under  FIFRA  24(c),  a  State  may  ask 
EPA  to  decide  whether  the  use  is  below 
the  threshold  of  regulation.  A  State  may 
request  a  TOR  decision  when  requesting 
an  emergency  exemption  under  FIFRA 
section  18. 

EPA  expects  to  follow  an  SOP  for 
processing  TOR  requests.  The  SOP  is 
intended  to  guide  EPA  reviewers 
through  the  review  process  for  TOR 
decision  requests. 

IV.  Do  PR-Notices  Contain  Binding 
Requirements? 

The  PR-Notice  discussed  in  this 
notice  is  intended  to  provide  guidcuice 
to  EPA  personnel  and  decision-makers 
and  to  pesticide  registrants.  While  the 
requirements  in  the  statutes  and  Agency 
regulations  are  binding  on  EPA  and  the 
applicants,  this  PR-Notice  is  not  binding 
on  either  EPA  or  pesticide  registrants, 
and  EPA  may  depart  from  the  guidance 
where  circumstances  warrant  and 
without  prior  notice.  Likewise,  pesticide 
registrants  may  assert  that  the  guidance 
is  not  appropriate  generally  or  not 
applicable  to  a  specific  pesticide  or 
situation. 

List  of  Subjects 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests. 


Dated:  August  20.  2002. 
Vlarcia  E.  Mulkey, 

Director.  Office  of  Pesticide  Programs. 

IFR  Doc.  02-21753  Filed  8-27-02;  8:45  am] 

BILLING  CODE  6S60-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 


[FRL-7268-6] 

Proposed  CERCLA  Administrative 
Cost  Recovery  Settlement;  C.F.H.,  Inc., 
Patricic  G.  Canonica,  Carl  Franson, 
Christopher  Mickey,  Lydall  Filtration/ 
Separation,  inc.,  Richard  F.  Atldnson, 
Beverly  A.  Atldnson,  Saco  River 
Industries,  inc.,  and  Sllvex,  Inc., 
Rogers  Fibre  Mill  Superfund  Site,  Bar 
IMIIIs,  Maine 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed  settlement; 

request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended  ("CERCLA"),  42  U.S.C. 
9622(i),  notice  is  hereby  given  of  a 
proposed  administrative  settlement  for 
recovery  of  past  and  projected  future 
response  costs  concerning  the  Rogers 
Fibre  Mill  Superfund  Site  in  Bar  Mills, 
Maine  with  the  following  settling 
parties:  C.F.H.,  Inc.,  Patrick  G. 
•Canonica,  Carl  Franson,  Christopher 
Hickey.  Lydall  Filtration/Separation, 
Inc.,  Richard  F.  Atkinson,  Beverly  A. 
Atkinson,  Saco  River  Industries,  Inc., 
and  Silvex,  Inc.  The  settlement  requires 
the  settling  parties  to  pay  $300,000.00  to 
the  Hazardous  Substance  Superfund. 
The  settlement  includes  a  covenant  not 
to  sue  the  settling  parties  pursuant  to 
section  107(a)  of  CERCLA,  42  U.S.C. 
9606  and  9607(a).  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  settlement. 
The  Agency  will  consider  all  conunents 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate. 

The  Agency's  response  to  any 
comments  received  will  be  available  for 
public  inspection  at  One  Congress 
Street,  Boston,  MA  02214-2023. 
DATES:  Comments  must  be  submitted  on 
or  before  September  27,  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  the  Regional  Hearing  Clerk, 
U.S.  Environmental  Protection  Agency, 


Region  I,  One  Congress  Street,  Suite 
1100,  Mailcode  RAA,  Boston, 
Massachusetts  02114-2023  and  should 
refer  to:  In  re:  Rogers  Fibre  Mill 
Superfund  Site,  U.S.  EPA  Docket  No.  1- 
2002-0008. 

FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  proposed  settlement  may  be 
obtained  from  John  Beling,  U.S. 
Environmental  Protection  Agency, 
Region  I,  Office  of  Environmental 
Stewardship,  One  Congress  Street,  Suite 
1100,  Mailcode  SES,  Boston,  MA 
02114-2023. 

Dated:  June  20,  2002. 
Richard  Cavagnero, 

Acting  Director,  Office  of  Site  Remediation 

&■  Restoration. 

[FR  Doc.  02-21939  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  MARITIME  COMMISSION 
Notice  of  Agreement(s)  Filed 

The  Commission  hereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  imder  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW.,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  010050-011. 

Title:  U.S.  Flag  Far  East  Discussion 
Agreement. 

Parties:  American  President  Lines, 
Ltd.,  A.P.  MoUer-Maersk  Sealand. 

Synopsis:  The  proposed  agreement 
modification  would  add  authority  for 
the  parties  to  discuss  service  contracts 
and  establish  voluntary  guidelines  for 
individual  service  contracts. 

Agreement  No.:  011817. 

Title:  CMA  CGM/Trans  Pacific  Lines 
Space  Charter  Agreement. 

Parties:  CMA  CGM,  S.A..  Trans 
Pacific  Lines  (TPL). 

Synopsis:  The  agreement  authorizes 
CMA  CGM  to  charter  space  to  TPL  in 
the  trade  between  U.S.  West  Coast  ports 
and  ports  in  the  Far  East.  The  parties 
request  expedited  review. 

Agreement  No.:  011818. 

Title:  HL/MSC  Charter  Agreement. 

Parties:  Mediterranean  Shipping 
Company,  S.A.(MSC),  Hapag-Lloyd 
Container  Linie  GmbH. 

Synopsis:  The  agreement  authorizes 
MSC  to  charter  space  to  Hapag-Lloyd  in 
the  trade  between  U.S.  Atlantic  Coast 
ports  and  ports  in  North  Europe. 
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By  Order  of  the  Federal  Maritime 
Commission. 

Dated:  August  23,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 
(FR  Doc.  02-21949  Filed  8-27-02;  8:45  am] 

BILLING  CODE  (730-01 -P 

FEDERAL  MARITIME  COMMISSION 

[Docket  No.  02-13] 

Pro  Transport,  Inc.  v.  HSAC  Logistics, 
Inc.  f/k/a  Columbus  Line  USA,  Inc., 
Columbus  Line,  Inc.,  and  Hamburg- 
Sud;  Notice  of  Rling  of  Complaint  and 
Assignment 

Notice  is  given  that  a  complaint  has 
been  filed  with  the  Federal  Maritime 
Commission  ("Commission")  by  Pro 
Transport,  Inc.  ("Complainant")  against 
HSAC  Logistics,  Inc.  formerly  known  as 
Columbus  Line  USA,  Inc.,  Columbus 
Line,  Inc.  and  Hamburg-Sud 
("Respondents"). 

Complainant  contends  that 
Respondents  violated  section  10(b)(10) 
of  the  Shipping  Act  of  1984  by  refusing 
to  deal  or  negotiate  in  refusing  to  allow 
Complainant  to  use  Hamburg-Sud 
gensets,  which  provide  the  electricity 
needed  to  keep  refrigerated  cargo 
containers  ("reefers")  cooled. 
Complainant  states  that  Respondents" 
refusal  to  provide  gensets  with  its 
reefers  make  it  impossible  for  the 
Complainant  to  transport  those 
containers  to  its  customers. 
Complainant  also  advises  that  the 
Respondents  have  refused  to  resolve 
this  issue  with  the  Complainant. 

Complainant  asks  that  Respondents 
be  required  to  answer  its  charges  and 
that  the  Commission  order  Respondents 
to:  cease  and  desist  from  these 
violations;  to  establish  and  put  into 
force  such  practices  as  the  Commission 
determines  to  be  lawful  and  reasonable; 
to  pay  Complainant  reparations  the 
amount  the  Commission  determines  to 
be  proper  as  an  award,  with  interest  and 
attorney's  fees;  and  such  other  and 
further  order  or  orders  the  Commission 
determines  to  be  proper.  Complainant 
requests  that  any  hearings  be  held  in 
Miami,  Florida. 

This  proceeding  has  been  assigned  to 
the  office  of  Administrative  Law  Judges. 
Hearing  in  this  matter,  if  any  is  held, 
shall  commence  within  the  time 
limitations  prescribed  in  46  CFR  502.61, 
and  only  after  consideration  has  been 
given  by  the  parties  and  the  presiding 
office  to  the  use  of  alternative  forms  of 
dispute  resolution.  The  hearing  shall 
include  oral  testimony  and  cross- 
examination  in  the  discretion  of  the 
presiding  officer  only  upon  proper 


showing  that  there  are  genuine  issues  of 
material  feet  that  cannot  be  resolved  on 
the  basis  of  sworn  statements,  affidavits, 
depositions,  or  other  documents  or  that 
the  nature  of  the  matter  in  issue  is  such 
that  an  oral  hearing  and  cross- 
examination  are  necessary  for  the 
development  of  an  adequate  record. 
Pursuant  to  the  further  terms  of  46  CFR 
502.61,  the  initial  decision  of  the 
presiding  officer  in  this  proceeding  shall 
be  issued  by  August  21,  2003,  and  the 
final  decision  of  the  Commission  shall 
be  issued  by  December  20,  2004. 

Bryant  L.  VanBralde, 

Secretary. 

[FR  Doc.  02-21822  Filed  8-27-02:  8:45  am] 

BILUNG  CODE  6730-01 -P 


FEDERAL  MARITIME  COMMISSION 

Fact  Finding  investigation  No.  25-; 
Practices  of  Transpacific  Stabilization 
Agreement  Members  Covering  ttie 
2002-2003  Service  Contract  Season; 
Order  of  Investigation 

Pursuant  to  the  Shipping  Act  of  1984, 
46  U.S.C.  app.  1701  et  seq.  ("1984  Act"). 
the  Federal  Maritime  Commission 
("Commission")  is  responsible  for 
administering  a  non-discriminatory 
regulatory  process  for  the  common 
carriage  of  goods  by  water  in  the  foreign 
commerce  of  the  United  States.  Section 
10  of  the  Act  contains  specific 
prohibitions  against  conduct  which 
would  conflict  with  this  system  of 
common  carriage. 

On  May  10,  2002,  the  National 
Customs  Brokers  and  Forwarders 
Association  of  America,  Inc. 
("NCBFAA")  and  the  International 
Association  of  NVOCCs,  Inc. 
("L\NVOCC")  filed  a  joint  petition. 
Petition  No.  Pl-02,  in  which  they 
alleged  that  members  of  the  Transpacific 
Stabilization  Agreement  ("TSA")  have 
engaged  in  violations  of  certain  section 
10  prohibitions.  The  petitioners  assert 
that  TSA  members  engaged  in  a 
concerted  practice  of  discrimination 
against  non-vessel-operating  common 
carriers  ("NVOCCs")  regarding  the 
negotiation  of  service  contracts  and  the 
rates  established  therein  for  the  2002- 
2003  contracting  season.  Specifically, 
the  petitioners  alleged  that  TSA 
members  had  entered  into  an  internal 
agreement,  which  they  subsequently 
executed,  to  complete  the  negotiation 
and  signing  of  service  contractswith 
proprietary  shippers  before  commencing 
negotiation  of  service  contracts  with 
NVOCCs.  The  petitioners  further  alleged 
that  TS.\  members  had  colluded  to 
charge  NVOCCs  significantly  higher 


rates  than  assessed  to  propnetar}' 
shippers  for  the  same  services.  The 
manner  in  which  TSA  members 
allegedly  implemented  this  agreement 
was  through  the  discriminatory 
subjection  of  NVOCCs,  through  their 
service  contracts,  to  general  rate 
increases  ("GRIs")  and  a  peak  season 
surcharge  ("PSS"),  which  were  not 
applied  to  proprietary  shippers  through 
thftr  service  contracts. 

Upon  the  filing  of  Petition  No.  Pl-02, 
the  Commission  initially  directed  its 
staff  to  secure  and  assess  additional 
information  regarding  TSA  member 
practices  during  the  2002-2003 
contracting  season.  Diu-ing  the 
pendency  of  this  informal  investigation. 
TSA  and  its  members  announced  a 
second  GRI  during  this  contracting 
season  to  become  effective  August  19. 
2002.  If  the  petitioners'  allegations  of 
concerted  action  are  correct,  it  would 
appear  that  this  second  GRI  was  agreed 
to  among  TSA  members  with  the 
knowledge  that  certain  shippers  would 
be  exempt  from  the  increase  by  the 
terms  of  their  2002-2003  ser\'ice 
contracts.  In  view  of  the  information 
presently  available  and  with  due  regard 
for  the  seriousness  of  the  allegations,  the 
Commission  has  determined  to 
commence  this  non-adjudicatory 
investigation  to  gather  additional  facts. 
Specifically,  the  Investigative  Officer 
named  herein  is  to  develop  a  record  on 
various  practices  allegedly  engaged  in 
by  TSA  and  its  members,  either 
individually  or  collectively,  during  the 
2002-2003  contracting  season, 
including  but  not  limited  to: 

1.  Refusals  to  deal  with  NVOCCs  until 
the  substantial  completion  of 
negotiations  with  proprietary'  shippers; 

2.  The  discriminatory  application  in 
NVOCC  service  contracts  of  GRIs  and/or 
a  PSS  while  waiving  or  otherwise  not 
requiring  similar  application  in 
proprietary  shipper  service  contracts: 

3.  The  extent  and  degree  to  which  the 
rate  increases  and  service  contract 
policies,  practices,  and  guidelines  of 
TSA  have  been,  and  remain,  voluntary 
and  non-binding  upon  its  respective 
members; 

4.  The  extent  and  degree  to  which 
TSA  and  its  members  have  maintained 
and  transmitted  to  the  Commission  full, 
complete,  and  accurate  minutes  of  all 
meetings  required  to  be  filed  with  the 
Commission;  and 

5.  The  development  and  utilization  of 
open-ended  provisions  that  permit  the 
unilateral  implementation  of  GRIs  and/ 
or  a  PSS  by  TSA  members  in  their 
service  contracts  with  NVOCCs,  without 
genuine  further  negotiation,  while 
waiving  or  not  requiring  similar 
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provisions  in  their  service  contracts  for 
proprietary  shippers. 

The  Investigative  Officer  is  to  report 
to  the  Commission  within  the  time 
specified  herein,  with  recommendations 
for  any  further  Conmiission  action, 
including  any  formal  adjudicatory, 
injunctive,  or  rulemaking  proceedings, 
warranted  by  the  factual  record 
developed  in  this  proceeding. 

Interested  persons  are  invited  and 
encouraged  to  contact  the  Investigative 
Officer  named  herein,  at  (202)  523-5724 
(Phone)  or  (202)  275-0518  (Fax),  or  by 
e-mail  at  nvopetitiontsa@fmc.gov  should 
they  wish  to  provide  testimony  or 
evidence,  or  to  contribute  in  any  other 
manner  to  the  development  of  a 
complete  factual  record  in  this 
proceeding. 

Therefore,  it  is  ordered.  That  pursuant 
to  sections  5,  8,  10,  11, 12  and  15  of  the 
Shipping  Act  of  1984,  46  U.S.C.  app. 
1704, 1707,  1709,  1710,  1711  and  1714, 
and  Part  502,  Subpart  R  of  Title  46  of 
the  Code  of  Federal  Regulations,  46  CFR 
502.281,  et  seq.,  a  non-adjudicatory 
investigation  is  hereby  instituted  into 
the  practices  of  TSA  and  its  members, 
to  develop  the  issues  set  forth  above  and 
to  provide  a  basis  for  any  subsequent 
regulatory,  adjudicatory  or  injunctive 
action  by  the  Commission. 

It  is  further  ordered,  That  the 
Investigative  Officer  shall  be 
Commissioner  Joseph  E.  Brennan  of  the 
Commission.  The  Investigative  Officer 
shall  be  assisted  by  staff  members  as 
may  be  assigned  by  the  Commission's 
Executive  Director  and  shall  have  full 
authority  to  hold  public  or  non-public 
sessions,  to  resort  to  all  compulsory 
process  authorized  by  law  (including 
the  issuance  of  subpoenas  ad 
testificandum  and  duces  tecum),  to 
administer  oaths,  to  require  reports,  and 
to  perform  such  other  duties  as  may  be 
necessary  in  accordance  with  the  laws 
of  the  United  States  and  the  regulations 
of  the  Commission; 

It  is  further  ordered.  That  the 
Investigative  Officer  shall  issue  a  report 
of  findings  and  recommendations  no 
later  than  January  17,  2003,  and  interim 
reports  if  it  appears  that  more 
immediate  Conunission  action  is 
necessary,  such  reports  to  remain 
confidential  unless  and  until  the 
Conmiission  provides  otherwise; 

It  is  further  ordered.  That  this 
proceeding  shall  be  discontinued  upon 
acceptance  of  the  final  report  of  findings 
and  recommendations  by  the 
Commission,  unless  otherwise  ordered 
by  the  Commission;  and 


It  is  further  ordered.  That  notice  of 
this  Order  be  published  in  the  Federal 
Register. 

By  the  Commission. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-21950  Filed  8-27-02;  8:45  am) 
BILUNG  CODE  6730-01-P 

FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Revocations 

The  Federal  Maritime  Commission 
hereby  gives  notice  that  the  following 
Ocean  Transportation  Intermediary 
licenses  have  been  revoked  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
(46  U.S.C.  app.  1718)  and  the 
regulations  of  the  Commission 
pertaining  to  the  licensing  of  Ocean 
Transportation  Intermediaries,  effective 
on  the  corresponding  date  shown  below: 

License  Number:  1857N. 

Name:  Air/Sea  Forwarding 
Specialists,  Inc. 

Address:  4354-A  Old  Shell  Road, 
#320,  Mobile,  AL  36608-2000. 

Date  Revoked:  June  19,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3414F. 

Name:  Byung  H.  Yoo  dba  Summit 
Trans  Lines. 

Address:  14900  S.  Avalon  Blvd., 
Gardena,  CA  90248-2013. 

Date  Revoked:  June  23,  2002. 

Reason:  Failed  to  mcdntain  a  valid 
bond. 

License  Number:  2697F. 

Name:  Carmen  Colon  dba  Carmenco 
International. 

Address:  Brooklyn  Navy  Yard,  Bldg. 
#3,  Brooklyn,  NY  11205. 

Date  Revoked:  June  5,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  451 3F. 

Name:  Kevin  C.  Ahn  dba  Baytop 
Container  Co. 

Address:  2800  Plaza  Del  Amo  Blvd., 
Torrance,  CA  90503. 

Date  Revoked:  July  5,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  2505NF. 

Name:  Pacific  Express  Cargo,  Inc. 

Address:  8125  NW  67th  Street, 
Miami,  FL  33166. 

Date  Revoked:  June  20,  2002  and  June 
30.  2002. 

Reason:  Failed  to  maintain  valid 
bonds. 


License  Number:  3478N. 

Name:  Sextant  Overseas  Shipping 
Corp. 

Address:  P.O.  Box  126,  Endid  Road, 
Summit,  NY  12175. 

Date  Revoked:  Jime  19,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  15605F. 

Name:  Solid  Trans  Inc. 

Address:  5146  W.  104th  Street, 
Inglewood,  CA  90304. 

Date  Revoked:  June  30,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

License  Number:  3873F. 

Name:  U.S.  Cargo,  Inc. 

Address:  8535  NW  29th  Street, 
Miami,  FL  33122-1919. 

Date  Revoked:  July  6,  2002. 

Reason:  Failed  to  maintain  a  valid 
bond. 

Dated:  August  23,  2002. 
Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-21948  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  6730-01-P 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Early 
Termination  of  the  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Claj^on  Act,  15 
U.S.C.  18a,  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consummation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  by  early  termination  of  the 
waiting  period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 
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TRANS  # 


Acquiring 


Acquired 


Entities 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/23/2002 


20020924 

20020967 
20020977 
20020983 

20020962 
20020979 
20020981 
20020988 

20020978 

20020917 
20020958 

20020990 
20020991 
20020992 
20020994 
20020998 

20021001 
20021005 
20021006 
20021009 
20021011 
20021012 

20020975 

20020938 
20020941 

20020989 
20021002 

20021004 
20021013 

20021014 

20020756 

20020944 

20020985 
20020986 


Centrica  pic 

Liberty  Media  Corporation  

Weston  Presidio  Capital  IV,  L.P  

Brera  Capital  Partners  Limited  Partner- 
ship. 


American  Electric  Power  Company,  Inc 

Wink  Communications,  Inc  

HWH  Capital  Partners,  LP 

Arias  Acquisitions,  Inc  


Mutual  Energy  CPL  LP. 
Mutual  Energy  WTU  LP. 
Wink  Communications,  Inc. 
NBC  Acquisition  Corp. 
Arias  Acquisitions,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/24/2002 


Fonterra  Co-operative  Group  Limited 

Newfiekl  Exploration  Company  

C-COR.Net  Corp 

Cargill,  Incorporated  


New  Zealand  Dairy  Board  

EEX  Corporation 

Koninklijke  Philips  Electronk:s  N.V 
Alliant  Energy  Corporation 


New  Zealand  Dairy  Board 
EEX  Corporatkm 
Philips  Broadband  Networt^. 
Cargill-Alliant.  LLC 


IrK. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/25/2002 


SunGard  Data  Systems  Inc BRUT  LLC  BRUT  LLC 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/26/2002 


Sandvik  AB  

Welsh,  Carson,  Anderson  &  Stowe  IX, 
LP.  (WCAS  IX). 

First  Data  Corporation  

Warburg,  Pincus  Equity  Partners,  L.P 

Gary  L.  and  Mary  E.  West 

Midland  Financial  Co  

FKA  Distributing  Co  


Permira  Europe  II  L.P.2 

Equifax  Inc 

Professor  Kurt  Jenny 

Citigroup  Inc 

Comerstone  Equity  Investors  IV,  LP 
Alimentation  Couche-Tard  Inc  


Milacron  Inc 

Amdocs  Limited 


Wachovia  Corporation  

Newfield  Exploration  Company 

James  F.  Richards 

National  Australia  Bank  Limited 
Bank  One  Corporation  


Ferretti  S.p.A 

Naviant,  Inc  

IDEC  Pharmaceuticals  Corporation  . 

Antonius  M.  Kies 

Vestcom  Intemational,  Inc  

Dairy  Mart  Convenience  Stores,  Inc 


Valenite  Inc. 
Amdocs  Limited. 

WaiDhovia  Merchant  Service,  LLC 

Newfield  Exploration  Company. 

Attention  LLC 

HomeSide  Lending,  Inc. 

Maqulladora  TCA   De  Juarez.   SA.   DE 

CV. 
Metro  Corporation. 
Taylor  Precision  Products,  LP 
FenBtti  S.p.A. 
Naviant.  Inc 

IDEC  Pharmaceuticals  Corporation 
ERICO  Holding  Company. 
Vestcom  Intemational,  Inc. 
Dairy  Mart  Convenience  Stores,  Inc 
Financial  Opportunities,  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/29/2002 


Mr.  K.  Rupert  Murdoch 


Mr.  Fred  Eychaner I  Newsweb  Corporation 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/30/2002 


Constellation  Energy  Group,  Inc 
Goodrich  Corporation  


The  AES  Corporation  AES  NewEnergy,  Inc. 

TRW  Inc  I  TRW  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 07/31/2002 


Dampskibsselskabet 


Equifax  Inc  

Aktieselskabet 

TORM. 

Microchip  Technology  Incorporated 
Ripplewood  Partners  II,  L.P 


Ripplewood  Partners  II,  L.P 


CBC  Companies,  Inc  

Dampskibsselskabet  "Norden"  A/S 

Fujitsu  Limited 

Leslie  Jan  Leff  

Ronnie  H.  Leff 


CBC  Companies,  Inc. 
Dampskibsselskabet  "Norden"  A/S 

Fujitsu  Microelectronics,  Inc. 

AccuCorp  Inc. 

L&R  Realty  Associates,  Inc. 

AccuCorp  Inc. 

L&R  Realty  Associates,  Inc. 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/01/2002 


Fair,  Isaac  and  Company,  Inc  HNC  Software  Inc HNC  Software  Inc 


TRANSACTIONS  GRANTED  EARLY  TERMINATION— 08/02/2002 


George  J.  Petersen  

Unit  Corporation 

KFOC  Charitable  Income  Tmst  B 


William  H.  Geiger  and  Lee  Anne  F.  Gei- 
ger, 

KFOC  Charitable  Income  Tmst  B  

Unit  Corporation 


Aegis  Research  Corporation. 

CREC  Rig  Acquisition  Company. 
Unit  Corporation. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  M.  Peay,  Contact  Representative, 
Federal  Trade  Commission,  Premerger 
Notification  Office,  Bureau  of 
Competition,  Room  303.  Washington, 
DC  20580,  (202)  326-3100. 

By  Direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
[FR  Doc.  02-21972  Filed  8-27-02;  8:45  ami 

BtLUNG  CODE  6750-01-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  011  0196] 

System  Health  Providers;  Analysis  To 
Aid  Put)lic  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  19,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  15^H.  600 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Anthony  or  Michael  Bloom, 
FTC,  Northeast  Regional  Office,  One 
Bowling  Green,  Suite  318,  New  York, 
N.Y.,  10004.  (212)  607-2828  or  (212) 
607-2801. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721. 15  U.S.C. 
46(f).  and  Section  2.34  of  the 
CoQunission's  rules  of  practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  and 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 


consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
August  20,  2002),  on  the  World  Wide 
Web,  at  •'http://www.ftc.gov/os/2002/ 
08/ index. htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
e-mail  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
Section  4.9(b)(6)(ii)  of  the  Commission's 
rules  of  practice,  16  CFR  4.9(b)(6){ii)). 

Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  Genesis  Physicians 
Group,  Inc.  ("GPG")  and  System  Health 
Providers,  hic.  ("SHP") 
("Respondents").  The  agreement  settles 
charges  that  Respondents  violated 
section  5  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  34,  by 
facilitating  and  implementing 
agreements  among  GPG  members  on 
price  and  other  competitively 
significant  terms;  refusing  to  deal  with 
payors  except  on  collectively  agreed- 
upon  terms;  and  negotiating  uniform 
fees  and  other  competitively  significant 
terms  in  payor  contracts  and  refusing  to 
submit  to  members  payor  offers  that  do 
not  conform  to  Respondent  SHP's 
standards  for  contracts.  The  proposed 
consent  order  has  been  placed  on  the 
public  record  for  30  days  to  receive 
comments  from  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  30  days,  the  Commission  will 
review  the  agreement  and  the  comments 
received,  and  will  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  the  proposed  order  final. 

The  piupose  of  this  analysis  is  to 
facilitate  public  conunents  on  the 


proposed  order.  The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  thefr  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
Respondent  that  said  Respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint 

The  allegations  in  the  Commission's 
proposed  complaint  are  summarized 
below. 

Respondent  GPG  has  approximately 
1,250  members,  almost  all  of  whom  are 
physicians  licensed  to  practice 
medicine  in  the  State  of  Texas  and 
engaged  in  the  business  of  providing 
professional  services  to  patients  in  the 
eastern  part  of  the  Dallas-Fort  Worth 
metropolitan  area  ("Dallas  area"). 

Respondent  SHP  is  a  management 
services  organization,  the  voting  stock  of 
which  is  wholly  owned  by  GPG. 

Physicians  often  contract  with  health 
insurance  firms  and  other  third-party 
payors,  such  as  preferred  provider 
organizations.  Such  contracts  typically 
establish  the  terms  and  conditions, 
including  price  terms,  under  which  the 
physicians  will  render  services  to  the 
payors'  subscribers.  Physicians  entering 
into  such  contracts  typically  establish 
the  terms  and  conditions,  including 
price  terms,  under  which  the  physicians 
will  render  services  to  the  payors' 
subscribers.  Physicians  entering  into 
such  contracts  often  agree  to  lower 
compensation  in  order  to  obtain  access 
to  additional  patients  made  available  by 
the  payors'  relationship  with  insiu-eds. 
These  contracts  may  reduce  payor  costs 
and  enable  payors  to  lower  the  price  of 
insurance,  and  thereby  result  in  lower 
medical  care  costs  for  subscribers  to  the 
payors'  health  insurance  plans. 

Absent  agreements  among  competing 
physicians  on  the  terms,  including 
price,  on  which  they  will  provide 
services  to  subscribers  or  enroUees  in 
health  care  plans  offered  or  provided  by 
third-party  payors,  competing 
physicians  decide  individually  whether 
to  enter  into  contracts  with  third-party 
payors  to  provide  services  to  thefr 
subscribers  or  enrollees,  and  what 
prices  they  will  accept  pursuant  to  such 
contracts. 

In  order  to  be  competitively 
marketable  in  the  Dallas  area,  a  payor's 
health  insurance  plan  must  include  in 
its  physician  network  a  large  number  of 
primary  care  physicians  (PCPs)  and 
specialists  who  practice  in  the  Dallas 
area.  Many  of  the  PCPs  and  specialists 


who  practice  in  the  Dallas  area  are 
members  of  GPG.  In  particular,  GPG 
members  include  a  large  number  of 
PCPs  and  specialists  located  near  and 
associated  with  the  two  highly-regarded 
hospitals  comprising  the  Presbyterian 
Health  System.  Accordingly,  many 
payors  concluded  that  they  could  not 
establish  a  viable  physician  network, 
particularly  in  areas  in  which  GPG 
physicians  are  concentrated,  without 
including  a  large  number  of  GPG 
physicians  in  that  network. 

Sometimes  a  network  of  competing 
physicians  uses  an  agent  to  convey  to 
payors  information  obtained 
individually  from  the  physicians  about 
fees  or  other  significant  contract  terms 
that  the  physicians  are  wilUng  to  accept. 
The  agent  also  may  convey  all  payor 
contract  offers  to  the  physicians,  which 
the  physicians  then  unilaterally  decide 
whether  to  accept  or  reject.  Such  a 
"messenger  model"  arrangement,  which 
is  described  in  the  1996  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care  jointly  issued  by  the  Federal  Trade 
Commission  and  U.S.  Department  of 
Justice  (see  http://www.ftc.gov/tepoTts/ 
hlth3s.htm),  can  facilitate  contracting 
between  physicians  and  payors  and 
minimize  the  cost  involved,  without 
fostering  an  agreement  among 
competing  physicians  on  fees  or  fee- 
related  terms.  Such  a  messenger  may 
not,  however,  consistent  with  a 
competitive  model,  negotiate  fees  and 
other  competitively  significant  terms  on 
behalf  of  the  participating  physicians,  or 
facilitate  the  physicians'  coordinated 
responses  to  contract  offers  by,  for 
example,  electing  not  to  convey  a 
payor's  offer  to  the  physicians  based  on 
the  messenger's  opinion  on  the 
appropriateness,  (» lack  thereof,  of  the 
offer. 

Rather  than  acting  simply  as  a 
"messenger,"  SHP  actively  bargained 
with  payors,  often  proposing  and 
counter-proposing  fee  schedules  to  be 
applied,  among  other  terms.  To 
maintain  its  bargaining  power,  SHP 
discouraged  GPG  members  from 
entering  into  imilateral  agreements  with 
payors.  SHP  communicated  to  GPG 
members  the  bargaining  advantage 
gained  by  negotiating  with  payors 
collectively  through  SHP,  in  general, 
and  SHP's  determinations  that  specific 
fees  and  other  contract  terms  being 
offered  by  payors  were  "not  comparable 
to  market  standards"  or  otherwise  were 
inadequate.  Many  GPG  members  have 
been  unwilling  to  negotiate  with  payors 
apart  from  SHP,  and  communicated  that 
fact  to  payors  seeking  to  resist  SHP's 
collectively  demands. 

SHP  had  a  practice — inconsistent 
with  a  messenger  model  arrangement — 


of  not  conveying  to  GPG  members  payor 
offers  that  SHP  deemed  deficient, 
including  offers  that  provide  for  fees 
that  do  not  satisfy  criteria  adopted  by 
SHP's  Contracting  Committee,  which 
was  comprised  of  21  GPG  members. 
SHP  instead  demanded,  and  often 
received,  more  favorable  fee  and  other 
contract  terms — terms  that  payors 
would  not  have  offered  to  GPG's 
members  had  those  members  engaged  in 
imilateral,  rather  than  collective, 
negotiations  with  the  payors.  Only  after 
the  payor  acceded  to  fee  and  other 
contract  terms  acceptable  to  SHP,  would 
SHP  convey  the  payor's  proposed 
contract  to  GPG  members  for  the 
consideration. 

SHP  refused  to  convey  payors' 
proposed  fee  and  other  contract  terms  to 
GPG  members  even  where  the  payor 
explicitly  has  requested  that  it  do  so. 
SHP's  discouraging  of  physicians' 
contracting  dfrectly  with  payors  and  its 
unwillingness  to  convey  payors' 
proposed  contracts  to  GPG  members 
unless  and  until  those  offers  satisfy 
SHP's  criteria  have  rendered  it  less 
likely  and  more  costly  for  payors  to 
establish  competitive  physician 
networks  in  the  Dallas  area  without  first 
coming  to  terms  with  SHP.  As  a  result, 
payors  often  have  offered  or  acceded  to 
SHP  demands  for  supracompetitive  fees 
for  all  GPG  members. 

Since  July  of  1999,  GPG,  its  members, 
and  SHP  have  entered  only  into  fee-for- 
service  agreements  with  payors, 
pursuant  to  which  GPG,  its  members, 
and  SHP  did  not  undertakp  financial 
risk-sharing.  Further,  GPG  members 
have  not  integrated  their  practices  to 
create  significant  potential  efficiencies. 
Respondents'  joint  negotiation  of  fees 
and  other  competitively  significant 
terms  has  not  been,  and  is  not, 
reasonably  related  to  any  efficiency- 
enhancing  integration.  Instead,  the 
Respondents'  acts  and  practices  have 
restrained  trade  unreasonably  and 
hindered  competition  in  the  provision 
of  physician  services  in  the  Dallas  area 
in  the  following  ways,  among  others: 
prices  and  other  forms  of  competition 
among  Respondent  GPG's  members 
were  unreasonably  restrained;  prices  for 
physician  services  were  increased;  and 
competition  in  the  purchase  of 
physician  services  was  restrained  to  the 
detriment  of  health  plans,  employers, 
and  individual  consumers.  Thus. 
Respondents'  conduct  has  harmed 
patients  and  other  purchasers  of 
medical  services  by  restricting  choice  of 
providers  and  increasing  the  price  of 
medical  services. 


The  Proposed  Consent  Order 

The  proposed  consent  order  is 
designed  to  prevent  recurrence  of  the 
illegal  concerted  actions  alleged  in  the 
complaint  while  allowing  Respondents 
and  Member-Providers  to  engage  in 
legitimate  joint  conduct. 

Paragraph  11.  A  prohibits  Respondents 
from  entering  into  or  facilitating 
agreements  among  providers:  (1)  to 
negotiate  on  behalf  of  any  provider  with 
any  payor;  (2)  to  deal,  refuse  to  deal,  or 
threaten  to  refuse  to  deal  with  any 
payor;  (3)  regarding  any  term  upon 
which  any  providers  deal,  or  are  willing 
to  deal,  with  any  payor;  and  (4)  not  to 
deal  individually  with  any  payor  or 
through  any  arrangement  other  than 
SHP  or  GPG.  Use  of  the  term  "Provider  " 
in  the  proposed  order,  rather  than  the 
narrower  term  "physician,"  reflects 
SHP's  inclusion  of  non-physician 
providers  of  ancillary  medical  services 
in  its  contracting  arrangements. 

Paragraph  II. B  prohibits  Respondents 
from  exchanging  or  facilitating  the 
transfer  of  information  among  Providers 
concerning  any  Provider's  willingness 
to  deal  with  a  payor,  or  the  terms  or 
conditions,  including  price  terms,  on 
which  the  Provider  is  willing  to  deal. 

Paragraph  II. C  prohibits  Respondents 
from  attempting  to  engage  in  any  action 
prohibited  by  Paragraph  II. A  or  II. B. 
Paragraph  II. D  prohibits  Respondents 
from  encouraging,  pressuring,  or 
attempting  to  induce  any  person  to 
engage  in  any  action  that  would  be 
prohibited  by  Paragraphs  II.A  through 
II.C. 

Paragraph  II  contains  a  proviso  that 
allows  Respondents  to  engage  in 
conduct  that  is  reasonably  necessary  to 
the  formation  or  operation  of  a 
"qualified  risk-sharing  joint 
arrangement"  or  a  "qualified  clinically- 
integrated  joint  arrangement,"  so  long  as 
the  arrangement  does  not  restrict  the 
ability,  or  facilitate  the  refusal,  of 
participating  providers  to  deal  with 
payors  on  an  individual  basis  or  through 
any  other  arrangement.  To  be  a 
"qualified  risk-sharing  joint 
arrangement,"  an  arrangement  must 
satisfy  two  conditions.  First,  all 
participating  Providers  must  share 
substantial  financial  risk  through  the 
arrangement  and  thereby  create 
incentives  for  the  participants  jointly  to 
control  costs  and  improve  quality  by 
managing  the  provision  of  services. 
Second,  any  agreement  concerning 
reimbursement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  To  be  a  "qualified 
clinically-integrated  joint  arrangement." 
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an  arrangement  must  satisfy  two  other 
conditions.  First,  all  participants  must 
join  in  active  an  ongoing  programs  to 
evaluate  and  modify  their  clinical 
practice  patterns,  creating  a  high  degree 
of  interdependence  and  cooperation 
among  Providers  to  control  costs  and 
ensure  the  quality  of  services  provided. 
Second,  any  agreement  concerning 
reimbiusement  or  other  terms  or 
conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  Both  definitions  reflect  the 
analyses  contained  in  the  1996  FTC/DOJ 
Statements  of  Antitrust  Enforcement 
Policy  in  Health  Care. 

Paragraphs  III.A  and  HI.B  require  SHP 
to  distribute  the  complaint  and  order  to 
its  members,  payors  with  which  it 
previously  contracted,  and  specified 
others.  Paragraph  III.C  requires  SHP  to 
terminate,  without  penalty,  payor 
contracts  that  it  had  entered  into  during 
the  collusive  period,  at  any  such  payor's 
request.  This  provision  is  intended  to 
eliminate  the  effects  of  Respondents' 
joint  price-setting.  Paragraph  III  also 
contains  a  proviso  to  preserve  payor 
contract  provisions  defining  post- 
termination  obligations  relating  to 
continuity  of  care  during  a  previously 
begun  course  of  treatment.  This  proviso 
was  implicit  in  the  "termination  upon 
request"  provision  of  the  recent 
Commission  Order  in  Physicians 
Integrated  Services  of  Denver.  To  avoid 
any  risk  of  confusion  among  affected 
persons  and  the  public-at-large,  the 
proviso  is  made  explicit  here. 

The  remaining  provisions  of  the 
proposed  order  impose  complaint  cmd 
order  distribution,  reporting,  and  other 
compliance-related  provisions.  For 
example.  Paragraph  in.D  requires  SHP 
to  distribute  copies  of  the  Complaint 
and  Order  to  incoming  SHP  Providers, 
payors  that  contract  with  SHP  or  GPG 
for  the  provision  of  Provider  services, 
and  incoming  SHP  and  GPG  officers, 
directors,  and  employees.  Further, 
Paragraph  lU.F  requires  SHP  to  file 
periodic  reports  with  the  Commission 
detailing  how  SHP  have  complied  with 
the  Order.  Paragraph  V.  authorizes 
Commission  staff  to  obtain  access  to 
Respondents'  records  and  officers, 
directors,  and  employees  for  the 
purpose  of  determining  or  securing 
compUance  with  the  Order. 

The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  Clark. 
Secretory. 

(FR  Doc.  02-21969  Filed  8-27-02;  8:45  am) 
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FEDERAL  TRADE  COMMISSION 

[Docket  No.  9301] 

Libbey  Inc.  and  Newell  Rubbermaid, 
Inc.;  Analysis  To  Aid  Public  Comment 

agency:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  setdes  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfeir 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
complaint  issued  on  May  9,  2002,  and 
the  terms  of  the  consent  order — 
embodied  in  the  consent  agreement — 
that  would  setde  these  allegations. 
DATES:  Comments  must  be  received  on 
or  before  September  20,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  die  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Liebeskind,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW.,  Washington  DC  20580,  (202)  326- 
2441. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  Section  3.25(f)  of  the 
Commission's  Rules  of  Practice,  16  CFR 
3.25(f),  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  Been  filed  with  an 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
August  21,  2002),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2002/ 
08/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 


Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  dociunent  must  be  clearly  labeled 
"confidential."  Conunents  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCn  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attaclunent  to 
email  messages  directed  to  the  following 
email  box:  consentagreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Commission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
section  4.9(b)(6)(ii)  of  the  Commission's 
rules  of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  To  Aid  Public  Comment  on 
Agreement  Containing  Consent  Order 

/.  Introduction 

The  Federal  Trade  Commission  has 
accepted  for  public  comment  a  Decision 
and  Order  ("Proposed  Order"),  pursuant 
to  an  Agreement  Containing  Consent 
Order  ("Consent  Agreement"),  against 
Libbey  Inc.  and  Newell  Rubbermaid  Inc. 
(collectively  "Respondents").  The 
Proposed  Order  is  intended  to  resolve 
anticompetitive  effects  in  the  United 
States  food  service  glassware  market 
stemming  from  the  proposed  acquisition 
by  Libbey  of  Anchor  Hocking 
Corporation,  a  wholly-owned  subsidiary 
of  Newell.  Under  the  Proposed  Order, 
Libbey  cannot  acquire  any  stock  of 
Anchor  or  the  assets  of  Anchor's  food 
service  glassware  business  without  prior 
notice  to  the  Commission.  Additionally, 
Newell  cannot  sell  or  transfer  all  or  a 
substantial  part  of  the  assets  of  Anchor's 
food  service  business  without  prior 
notice  to  the  Commission. 

n.  The  Parties,  the  Transaction  and  the 
History  of  the  Litigation 

Libbey  is  the  largest  maker  and  seller 
of  food  service  glassware  in  the  United 
States,  with  substantially  more  than  half 
of  the  sales,  and  has  plants  located  in 
Ohio,  Louisiana  and  California.  Libbey 
produces  and  sells  food  service 
glassware,  a  line  of  products  that 
includes  many  different  styles  of 
tumblers  and  stemware  for  beverages. 
Libbey  sells  food  service  glassware  to 
customers  that  use  glassware  in  the 
coiuse  of  serving  or  selling  food  or 
beverages  to  consumers,  including 
distributors  who  resell  glassware  to 
restaurants,  hotels  and  other  such 
establishments.  Besides  food  service 
glassware,  Libbey  produces  and  sells 
glassware  products  ranging  from  serving 
platters  to  candle  holders  for  the  retail 
and  industrial  segments. 

Newell  is  a  diversified  company 
based  in  Illinois.  Anchor  is  an  indirect. 


wholly-owned  subsidiary  of  Newell, 
with  manufacturing  facilities  in  Ohio 
and  Peimsylvania.  Anchor  is  the  third 
largest  maker  and  seller  of  food  service 
glassware  in  the  United  States,  and  as 
foimd  by  a  District  Court,  is  Libbey's 
most  formidable  competitor  in  food 
service.  Besides  food  service  glassware, 
Anchor  produces  and  sells  glassware 
products  ranging  from  bakeware  to    ' 
candle  holders  for  the  retail  and 
industrial  segments. 

Pursuant  to  an  agreement  dated  Jime 
17,  2001,  Libbey  proposed  to  acquire  all 
of  the  stock  of  Anchor  for  Newell  (the 
"acquisition").  On  December  18,  2001, 
die  Conunission  authorized  the 
commencement  of  an  action  under 
section  13(b)  of  the  FTC  Act  to  seek  a 
preliminary  injunction  barring  the 
acquisition  during  the  pendency  of 
administrative  proceedings.  On  January 
14,  2002,  the  FTC  commenced  such  an 
action  against  Respondents  in  the 
United  States  District  Court  for  the 
District  of  Columbia. 

Piusuant  to  an  agreement  dated 
January  21,  2002,  after  the  preliminary 
injunction  action  was  commenced  and 
in  response  to  the  Commission's  vote  to 
challenge  the  acquisition,  Libbey  and 
Newell  amended  their  merger  agreement 
{the  "amended  merger  agreement").  The 
amended  merger  agreement  provided 
that  Libbey  would  acquire  all  of  the 
stock  of  Anchor,  but  prior  to  closing 
Anchor  would  transfer  to  Newell's 
Rubbermaid  Commercial  Products 
("RCP")  division  less  than  10  percent  of 
the  assets  of  Anchor,  and  the 
consideration  to  be  paid  by  Libbey  for 
Anchor  would  be  reduced  by  less  than 
10  percent.  Under  the  amended  merger 
agreement,  the  assets  to  be  transferred  to 
RCP  were  most  (not  all)  of  the  molds, 
customer  relationships  and  certain  other 
assets  used  in  Anchor's  food  service 
glassware  business.  Anchor  would  have 
kept,  and  Libbey  would  still  have 
acqufred,  key  assets  used  by  Anchor  in 
the  food  service  glassware  business — 
most  significantly.  Anchor's  two 
glassware  manufacturing  plants.  Newell 
would  not  retain  any  capability  to 
manufacture  glassware. 

In  its  Amended  Complaint,  filed 
February  22,  2002,  the  FTC  alleged  that 
the  acquisition  ptu'suant  to  the  amended 
merger  agreement  would  substantially 
lessen  competition.  The  proposed 
merger  would  eliminate  Anchor  as  a 
competitor  from  the  food  service 
glassware  market  and  RCP  would  be 
unable  to  replace  Anchor  as  a  viable 
competitor.  The  Commission  later 
issued  a  statement  on  April  2,  2002,  in 
which  it  reaffirmed  its  position  that  the 
amended  merger  would  result  in  a 
lessening  of  competition  in  violation  of 


die  Clayton  and  FTC  Acts.  Statement  of 
the  Federal  Trade  Commission 
Regarding  FTC  v.  Libbey  Inc.,  et  al.,  Apr. 
2,  2002. 

On  April  22,  2002,  the  District  Court 
granted  the  FTC's  motion  for  a 
preliminary  injunction  pending  the 
completion  of  administrative 
adjudication.  Memorandum  Opinion 
("Op.")  {FTCv.  Libbey  Inc.,  et  al.,  2002 
U.S.  Dist.  LEXIS  8867  (D.D.C,  Apr.  22, 
2002)). 

In  granting  the  FTC's  motion,  the 
Court  found  that  Libbey  dominates  the 
food  service  glassware  market  with  a  65 
percent  share,  while  Anchor,  with  seven 
percent  of  the  market,  has  the  third 
largest  share.  Op.  at  3.  Although 
Libbey's  market  share  dwarfs  Anchor's, 
the  Court  found  that  "Anchor  is 
Libbey's  most  formidable  competitor  in 
the  food  service  glassware  market," 
because  it  is  "the  largest  seller  of  Libbey 
look-alikes,"  id.  at  18,  and  because  its 
prices  "are  frequendy  10  to  20  percent 
lower  than  Libbey's  prices,"  id.  at  5. 

The  Court  concluded  that  both  the 
acquisition  and  the  amended  merger 
likely  would  reduce  competition  in  the 
food  service  glassware  market;  the  food 
service  glassware  market  was  highly 
concentrated,  and,  "if  what  is  now 
Anchor  were  eliminated  from  the 
market,  there  are  no  other  viable 
alternatives  to  Libbey's  food  service 
glassware  that  consumers  could  [rely] 
upon  to  acquire  thefr  glassware  at  the 
lower  prices  now  offered  by  Anchor." 
Id.  at  28.  Moreover,  the  Court  held  that 
RCP  woidd  not  replace  Anchor  as  an 
effective  competitor.  Because  RCP 
would  not  retain  important  assets,  such 
as  Anchor's  manufacturing  plants, 
brand  name,  customer  relationships, 
and  key  employees,  the  Court  held  that 
the  amended  merger  would  have  the 
same  anti-competitive  effects  as  if 
Libbey  had  acquired  all  of  Anchor.  Id. 
at  23. 

On  May  2,  2002,  Respondents  moved 
to  vacate  the  preliminary  injunction 
order  on  the  groiuid  that  Newell  and  a 
third  party  supplier  had  modified  the 
price  term  under  a  glassware  supply 
agreement  for  RCP,  On  May  17.  2002, 
the  District  Court  denied  Respondents' 
motion  because  of  the  numerous  other 
cost  components  that  would  likely  make 
RCP's  costs  substantially  higher  than 
Anchor's  costs  and,  therefore,  not  a 
viable  competitive  alternative  to 
Anchor.  FTCv.  Libbey  Inc.,' Order 
Denying  Defendants'  Motion  to  Vacate, 
May  17,  2002.  Reiterating  the  reasons  in 
its  earlier  opinion,  the  Court  stated  that 
"the  FTC's  concerns  remainfed) 
plausible"  and  noted  that  the 
appropriate  venue  to  fully  evaluate  the 
amended  merger  was  at  a  full 


administrative  hearing  before  the  FTC. 
Id.  at  3. 

Following  the  District  Court's 
preliminary  injunction  order,  on  May  9. 
2002,  the  Commission  issued  its 
complaint  against  Respondents.  Shortly 
after  answering  the  complaint,  on  )une 
10,  2002,  Respondents  announced  that 
they  had  withdrawn  plans  for  Libbey  to 
acquire  Anchor  from  Newell.  On  July 
23,  2002,  Respondents  entered  into  the 
Consent  Agreement.  Pursuant  to  Rule 
3.25  of  the  Commission's  rules  of 
practice,  16  CFR  3.25,  a  motion  was 
filed  to  withdraw  the  matter  from 
adjudication,  and  on  July  25,  2002.  the 
matter  was  withdrawn  from 
adjudication  for  the  purpose  of 
considering  the  Consent  Agreement. 

in.  The  Complaint 

In  its  administrative  complaint,  the 
FTC  charged  that  both  the  acquisition 
and  the  amended  merger  violated  the 
Clayton  and  FTC  Acts.  The  complaint 
alleges  that  the  acquisition  and  the 
amended  merger  would  eliminate 
competition  between  Libbey  and 
Anchor,  increase  market  concentration, 
and  increase  barriers  to  entry.  The 
complaint  also  alleges  that  the  amended 
merger  would  impair  the  viability  of 
Newell  as  a  competitor  in  the  sale  of 
food  service  glassware. 

IV.  Terms  of  the  Proposed  Order 

The  Proposed  Order  ("Order")  is 
effective  for  10  years  and  requires 
Libbey  and  Newell  to  provide  the 
Commission  with  written  notices  prior 
to  the  acquisition,  sale,  transfer,  or  other 
conveyance  of  all  or  part  of  Anchor  or 
Anchor's  Food  Service  Business.  Under 
the  terms  of  the  Order,  Libbey  is 
required  to  provide  the  Commission 
with  prior  written  notice  of  its 
acquisition  of  any  interest  in  Anchor's 
stock  or  in  the  assets  of  Anchor's  Food 
Service  Business.  Order  f  II.  In  addition, 
Newell  must  provide  the  Commission 
with  prior  written  notice  if  it  sells, 
transfers,  or  otherwise  conveys  any  part 
of  Anchor's  Food  Service  Business  to 
any  entity  not  included  within  Newell. 
Order  1  III.  If  Newell  sells,  transfers  or 
otherwise  conveys  Anchor's  Food 
Service  Business  to  Libbey  or  Vitocrisa. 
Newell's  obligation  to  notify  the 
Commission  extends  for  10  years.  Id.  In 
all  other  circumstances,  Newell  is 
obligated  to  provide  notice  for  five 
years.  Id. 

Anchor's  Food  Service  Business  is 
defined  as  "all  of  Anchor's  rights,  title, 
and  interest  in  and  to  all  assets  and 
businesses,  tangible  or  intangible, 
anywhere  in  the  world,  used  in  the 
research,  development,  manufacture, 
distribution,  hcensing,  marketing,  or 
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sale  of  glassware  products  to  Food 
Service  Customers  in  the  United 
States,"  and  expressly  includes  assets 
that  Newell  may  have  internally 
transferred  to  other  divisions  on  or  after 
June  10,  2002.  Order  1 1.G.  Anchor's 
Food  Service  Business  does  not  include 
items  that  are  generally  available,  are 
not  unique  to  the  glassware  industry,  or 
are  minimally  used  in  the  production  of 
food  service  glassware,  such  as  sand, 
scrap  metal,  and  office  equipment.  Id. 

V.  Opportunity  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  30  days  for 
receipt  of  comments  from  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  30  days,  the  Commission 
will  again  review  the  Consent 
Agreement  and  the  comments  received 
and  will  decide  whether  to  make  the 
Proposed  Order  final.  By  accepting  the 
Consent  Agreement  subject  to  final 
approval,  the  Commission  anticipates 
that  the  competitive  problems  alleged  in 
the  Complaint  will  be  resolved. 

The  Commission  invites  public 
comment  to  aid  the  Commission  in 
determining  whether  it  should  make 
final  the  Proposed  Order  contained  in 
the  Consent  Agreement.  The 
Commission  does  not  intend  this 
analysis  to  constitute  an  official 
interpretation  of  the  Proposed  Order, 
nor  does  this  analysis  modify  in  any 
way  the  terms  of  the  Proposed  Order. 

By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  02-21970  Filed  8-27-02;  8:45  am] 
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FEDERAL  TRADE  COMMISSION 
[File  No.  011  0175] 

R.T.  Welter  and  Associates,  Inc.,  etal.; 
Analysis  To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order— embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  September  19,  2002. 


ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  Brennan,  FTC,  Bureau  of 
Competition,  600  Peimsylvania  Avenue, 
NW.,  Washington  DC  20580,  (202)  326- 
3688. 

SUPPLEMENTARY  INFORMATION:  Pm-suant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.S.C. 
46(f),  and  section  2.34(f)  of  the 
Commission's  rules  of  practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  vdth  and 
accepted,  subject  to  final  approval,  by 
the  Conmiission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  and  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  from  the  FTC  Home  Page  (for 
August  20,  2002),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2002/ 
08/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room,  Room  130-H,  600  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Conunission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
e-mail  messages  directed  to  the 
following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission's  rules  of 
practice.  16  CFR  4.9(b)(6)(ii)). 


Analysis  of  Agreement  Containing 
Consent  Order  To  Aid  Public  Conunent 

The  Federal  Trade  Commission  has 
accepted,  subject  to  final  approval,  an 
agreement  containing  a  proposed 
consent  order  with  R.T.  Welter  and 
Associates,  Inc.  ("RTWA"),  R.  Todd 
Welter,  and  the  following  medical  group 
practices  (hereinafter  "Respondent 
Practice  Groups"):  Cohen  and  Womack, 
M.D.,  P.C;  Consultants  in  Obstetrics 
and  Gynecolo^,  P.C;  Mid  Town 
Obstetrics  &  Gynecology,  P.C;  Mike 
High  OB/GYN  Associates;  P.C;  The  OB- 
GYN  Associates  Professional 
Corporation;  Rocky  Mountain  OB-GYN, 
P.C;  Westwide  Women's  Care,  L.L.P.; 
and  The  Women's  Health  Group,  P.C. 
Mr.  Welter,  RTWA  and  the  Respondent 
Practice  groups  are  collectively  referred 
to  as  "Respondents."  The  agreement 
settles  charges  that  Respondents 
violated  Section  5  of  the  Federal  Trade 
Commission  Act,  15  U.S.C.  45,  by 
facilitating  and  implementing 
agreements  among  the  obstetricians  and 
gynecologists  represented  by  Mr.  Welter 
to  fix  prices  and  other  terms  of  dealing 
with  health  insurance  firms  and  other 
third-party  payors  (hereinafter, 
"payors"),  and  to  refuse  to  deal  with 
payors  except  on  collectively 
determined  terms.  The  proposed 
consent  order  has  been  placed  on  the 
public  record  for  30  days  to  receive 
comments  firom  interested  persons. 
Comments  received  during  this  period 
will  become  part  of  the  public  record. 
After  30  days,  the  Commission  will 
review  the  agreement  and  the  comments 
received,  and  wrill  decide  whether  it 
should  withdraw  from  the  agreement  or 
make  the  proposed  order  final. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order.  "The  analysis  is  not 
intended  to  constitute  an  official 
interpretation  of  the  agreement  and 
proposed  order,  or  to  modify  their  terms 
in  any  way.  Further,  the  proposed 
consent  order  has  been  entered  into  for 
settlement  purposes  only  and  does  not 
constitute  an  admission  by  any 
Respondent  that  said  Respondent 
violated  the  law  or  that  the  facts  alleged 
in  the  complaint  (other  than 
jurisdictional  facts)  are  true. 

The  Complaint 

The  allegations  in  the  Commission's 
proposed  complaint  are  simunarized 
below. 

Mr.  Welter  is  a  non-physician 
consultant  who,  through  his  company 
RTWA,  organized  approximately  88 
physicians  specializing  in  obstetrics  and 
gynecology  ("OB/GYNs")  into  a 
concerted  group  for  the  purpose  of 


negotiating  as  a  bloc  with  payors  over 
contract  terms.  Respondents  called  their 
group  "Professionals  in  Women's  Care" 
("PIWC").  About  half  of  PIWC's 
physicians  practice  medicine  through 
one  of  the  eight  Respondent  Practice 
Groups,  all  but  one  of  which  are 
corporations  (the  other  is  a  partnership), 
consisting  of  OB/GYNs  practicing 
medicine.  Except  to  the  extent  that 
competition  has  been  restrained  in  the 
manner  set  forth  in  the  proposed 
Complaint,  the  Respondent  Practice 
Groups  and  other  physicians  who 
participated  in  PIWC  compete  with  each 
other  in  the  provision  of  OB/GYN 
services  in  the  Denver,  Colorado 
metropolitan  area. 

PIWC  came  together  in  1999  in 
response  to  a  proposed  contract  that 
PacifiCare  Health  Systems  of  Colorado 
("PacifiCare"),  a  payor  doing  business 
in  the  Denver  area,  offered  to  OB/GYNs 
in  the  region.  The  Respondent  Practice 
Groups  opposed  the  fees  and  other 
provisions  contained  in  PacifiCare's 
offer,  and  convened  a  meeting  among  all 
of  them  to  discuss  strategies  for  resisting 
PacifiCare's  terms  and  forcing  it  to  offer 
a  contract  that  vvas  more  lucrative  for 
the  physicians.  The  Respondent  Practice 
Groups  retained  Mr.  Welter  to  negotiate 
a  different  contract  on  their  collective 
behalf  with  PacifiCare. 

PIWC  became  a  vehicle  for  the  OB/ 
GYN  to  use  their  collective  bargaining 
power  to  negotiate  for  higher  fees  and 
other,  more  advantageous  terms  in 
contracts  with  payors  than  they  coidd 
have  obtained  by  negotiating 
unilaterally.  The  Respondent  Practice 
Groups  formed  a  "Steering  Committee" 
among  themselves  to  determine  contract 
strategy  and  give  instruction  and 
guidance  to  Mr.  Welter  in  his  dealings 
with  payors  over  contract  terms.  Mr. 
Welter  and  the  Respondent  Practice 
Groups  also  recruited  additional  OB/ 
GYNs  into  PIWC— bringing  its  total 
membership  to  more  than  80 
physicians. 

The  PIWC  physicians  authorized  Mr. 
Welter  to  advise  PacifiCare  that  they 
rejected  its  latest  contract  offer.  Mr. 
Welter  told  PacifiCare,  among  other 
things,  that  the  physicians  had  joined 
together  to  secure  higher  fees,  that  they 
refused  to  sign  a  contract  without  those 
fees,  and  that  the  physicians  would 
negotiate  only  through  him.  To  be 
competitively  marketable  to  employers 
and  other  purchasers  in  the  Denver 
metropolitan  area,  a  payor  must  include 
in  its  network  of  participating 
physicians  a  large  number  of  OB/GYNs. 
Faced  with  the  prospect  of  having  no 
contracts  with  the  OB/GYNs  involved  in 
PIWC,  PacifiCare  agreed  to  the  terms 


that  Mr.  Welter  and  the  PIWC 
physicians  demanded. 

Mr.  Welter  and  Respondent  Practice 
Groups,  through  PIWC,  exploited  their 
collective  bargaining  strength  in 
contract  negotiations  with  several  other 
payors  as  well.  In  some  cases,  at  the 
urging  of  Mr.  Welter,  large  numbers  of 
PIWC  physicians  sent  contract 
termination  notices  to  payors  that 
refused  to  negotiate  with  Mr.  Welter  or 
that  resisted  die  fee  increases  he 
demanded  on  their  behalf.  Faced  with 
the  threat  of  a  boycott  and  the  inability 
to  include  this  large  group  of  OB/GYNs 
in  their  networks  of  participating 
physicians,  these  payors  ultimately 
acceded  to  Mr.  Welter's  demands  for  the 
PIWC  physicians.  In  these  ways,  the 
PIWC  physicians  received  contract 
terms  that  were  more  economically 
advantageous  to  them  than  they  could 
have  obtained  by  negotiating 
individually  rather  than  collectively. 
They  also  received  fees  that  were  higher 
than  those  that  payors  were  paying  to 
other  OB/GYNs  in  the  Denver 
metropolitan  area. 

Sometimes  a  network  of  competing 
physicians  uses  an  agent  to  convey  to 
payors  information  obtained 
individually  from  the  physicians  about 
fees  or  other  significant  contract  terms 
that  they  are  willing  to  accept.  The 
agent  may  also  convey  to  the  physicians 
all  payor  contract  offers,  which  the 
physicians  then  unilaterally  decide 
whether  to  accept  or  reject.  Such  a 
"messenger  model"  arrangement,  which 
is  describe  in  the  1996  Statements  of 
Antitrust  Enforcement  Policy  in  Health 
Care  joinUy  issued  by  the  Federal  Trade 
Commission  and  U.S.  Department  of 
Justice  (see  http://www.ftc.gov/reports/ 
hlth3s.htm.),  can  facilitate  and 
minimize  the  costs  involved  in 
contracting  between  physicians  and 
payors,  without  fostering  an  agreement 
among  competing  physicians  on  fees  or 
fee-related  terms.  Such  a  messenger  may 
not,  however,  consistent  with  a 
competitive  model,  negotiate  fees  and 
other  competitively  significant  terms  on 
behalf  of  the  participating  physicians,  or 
facilitate  the  physicians'  coordinated 
responses  to  contract  offers  by,  for 
example,  electing  not  to  convey  a 
payor's  offer  to  the  physicians  bases  on 
the  messenger's  opinion  on  the 
appropriateness,  or  lack  thereof,  of  the 
offer. 

Mr.  Welter  piu-ported  to  operate  as  a 
messenger,  but,  in  practice,  he  did  not 
do  so.  Rather,  Mr.  Welter  used  the 
information  he  gathered  from  the  PIWC 
participants,  including  Respondent 
Practice  Groups,  to  negotiate  fees  and 
other  competitively  significant  terms  on 
the  PIWC  participants'  collective  behalf. 


Mr.  Welter,  with  the  Steering 
Committee's  concurrence,  would  not 
convey  a  contract  offer  to  the  group  of 
PIWC  physicians  if  he  beUeved  that  the 
contract's  terms  were  deficient. 

Mr.  Welter  and  the  Respondent 
Practice  Groups  solicited  de  facto 
exclusivity  to  increase  PFWC's  collective 
bargaining  power  with  payors.  They 
persuaded  PIWC  physicians  to 
terminate  affiliations  with  professional 
organizations  such  as  independent 
practice  associations  and  practice 
management  groups  to  force  payors  that 
wanted  contracts  with  the  PIWC 
physicians  to  deal  with  Mr.  Welter. 

Respondents'  joint  negotiation  of  fees 
and  other  competitively  significant 
terms  has  not  been  reasonably  related  to 
any  efficiency-enhancing  integration 
PIWC  participants  did  not  accept  any 
form  of  financial  risk-sharing,  through 
arrangements  such  as  capitation  or  fee 
withholds,  and  they  have  not  clinically 
integrated  their  practices  to  create 
sufficiently  substantial  potential 
efficiencies.  Respondents'  actions  have 
restrained  price  and  other  forms  of 
competition  among  the  PFWC 
participants,  caused  fees  for  obstetrical 
and  gynecological  services  to  rise,  and 
harmed  consumers,  including  payors, 
employers,  and  individual  patients. 

The  Proposed  Consent  Order 

The  proposed  order  is  designed  to 
prevent  recurrence  of  these  illegal 
concerted  actions,  while  allowing 
Respondents  to  engage  in  legitimate 
conduct  that  does  not  impair 
competition.  The  proposed  order's  core 
prohibitions  are  contained  in 
Paragraphs  II.  and  III. 

Paragraph  II.  is  intended  to  prevent 
the  Respondents  from  participating  in, 
or  creating,  future  unlawful  physician 
agreements. 

Paragraph  II. A.  prohibits  RTWA.  Mr. 
Welter,  and  Respondent  Practice  Groups 
from  entering  into  or  facilitating  any 
agreement  between  or  among  any 
physicians:  (1)  To  negotiate  with  payors 
on  any  physician's  behalf;  (2)  to  deal, 
not  to  deal,  or  threaten  not  to  deal  with 
payors;  (3)  on  what  terms  to  deal  with 
any  payor;  or  (4)  not  to  deal 
individually  with  any  payor,  or  to  deal 
with  any  payor  only  through  an 
arrangement  involving  the  Respondents. 

Paragraph  II. B.  prohibits  these 
Respondents  from  facilitating  exchanges 
of  information  between  physicians 
concerning  whether,  or  on  what  terms, 
to  contract  with  a  payor.  Paragraph  Il.C 
prohibits  them  from  attempting  to 
engage  in  any  action  prohibited  by 
Paragraph  II.A.  or  II. B.  Paragraph  II.D. 
prohibits  them  from  inducing  anyone  to 
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engage  in  any  action  prohibited  by 
Paragraph  II. A.  through  II.C. 

Paragraph  n.  also  contains  two 
provisos  intended  to  clarify  certain 
types  of  agreements  that  Paragraph  II. 
does  not  prohibit.  The  first  proviso 
applies  to  RTWA  and  Mr.  Weher,  and 
the  second  to  the  Respondent  Practice 
Groups.  Each  provides  that  nothing  in 
Paragraph  11.  prohibits  the  applicable 
Respondent  from  engaging  in  conduct 
that  is  reasonably  necessary  to  form, 
participate  in,  or  act  in  furtherance  of, 
a  "qualified  risk-sharing  joint 
arrangement"  or  a  "qualified  clinically- 
integrated  joint  arrangement." 

As  defined  in  the  proposed  order,  a 
"qualified  risk-sharing  joint 
arrangement"  must  satisfy  two 
conditions.  First,  all  physician 
participants  must  share  substantial 
financial  risk  through  the  arrangement 
and  thereby  create  incentives  for  the 
physician  participants  jointly  to  control 
costs  and  improve  quality  by  managing 
the  provision  of  services.  Second,  any 
agreement  concerning  reimbursement  or 
other  terms  or  conditions  of  dealing 
must  be  reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  The  definition  of  financial 
risk-sharing  tracks  the  discussion  of  that 
term  contained  in  the  Health  Care 
Statements. 

As  defined  in  the  proposed  order,  a 
"qualified  clinically-integrated  joint 
arrangement"  also  must  satisfy  two 
conditions.  First,  all  physician 
participants  must  participate  in  active 
and  ongoing  programs  to  evaluate  and 
modify  their  clinical  practice  patterns, 
creating  a  high  degree  of 
interdependence  and  cooperation 
among  physicians,  in  order  to  control 
costs  and  ensure  the  quality  of  services 
provided.  Second,  any  agreement 
concerning  reimbursement  or  other 
terms  or  conditions  of  dealing  must  be 
reasonably  necessary  to  obtain 
significant  efficiencies  through  the  joint 
arrangement.  This  definition  also 
reflects  the  analysis  contained  in  the 
Health  Care  Statements. 

Paragraph  11. 's  provisos  also  provide 
that  Paragraph  II.  does  not  prohibit  the 
Respondents  from  facilitating  an 
agreement  solely  between  physicians 
who  are  part  of  the  same  medical  group 
practice.  The  proposed  order  defines 
such  a  practice  as  a  bona  fide,  integrated 
firm  in  which  physicians  practice 
medicine  togedier  as  partners, 
shareholders,  owners,  members,  or 
employees  or  in  which  only  one 
physician  practices  medicine. 

Paragraph  HI.  prohibits  RTWA  and 
Mr.  Welter,  for  a  period  of  three  years, 
from  negotiating  with  any  payor  on 
behalf  of  any  PIWC  physician,  and  from 


advising  any  PIWC  physician  to  accept 
or  reject  any  term,  condition,  or 
requirement  of  dealing  with  any  payor. 

Mr.  Welter  is  not  prohibited  from 
performing  legitimate  "messenger" 
services,  including  with  respect  to  PIWC 
physicians.  As  noted  above,  a  properly 
constituted  messenger  can  efficiently 
facilitate  the  establishment  of  physician- 
payor  contracts  and  avoid  fostering 
unlawful  agreements  among  the 
participating  physicians.  As  set  forth  in 
the  proposed  complaint,  however,  whilfe 
Mr.  Welter  purported  to  operate  as  a 
legitimate  messenger,  in  practice  he 
fostered  anticompetitive  physician 
agreements  by  negotiating  directly  with 
payors  for  higher  fees  on  behalf  of  all 
PIWC  participants,  and  by  advising  the 
PIWC  participants  collectively  to  reject 
various  payor  offers  and  to  engage  in 
concertwi  refusals  to  deal.  For  this 
reason.  Paragraph  HI.  is  a  necessary  and 
appropriate  supplement  to  Paragraph 
II. 's  provisions.  Under  the  proposed 
order,  Mr.  Welter  may  serve  as  a 
messenger  for  PIWC  physicians,  but, 
pursuant  to  Paragraph  III.,  may  not 
negotiate  for  or  advise  any  PlWC 
physician  with  respect  to  payor  . 
contracts. 

Paragraphs  IV.A.  and  IV.B.  require 
RTWA  to  distribute  the  complaint  and 
order  to  all  physicians  who  participated 
in  PIWC  and  to  the  payors  that 
negotiated  contracts  with  RTWA  or  Mr. 
Welter  on  behalf  of  any  Respondent 
Practice  Group.  Paragraph  VI. A.  requires 
Respondent  Practice  Groups  to 
terminate,  without  penalty,  at  any 
payor's  request,  current  contracts,  with 
respect  to  providing  physician  services, 
negotiated  by  Mr.  Welter  with  payors. 
This  provision  is  intended  to  eliminate 
the  effects  of  Respondents' 
anticompetitive  concerted  actions. 

The  remaining  provisions  of 
Paragraphs  IV.  through  VIII.  of  the 
proposed  order  impose  obligations  on 
Respondents  with  respect  to  distributing 
the  proposed  complaint  and  order  to 
various  persons  and  reporting 
information  to  the  Commission-  For 
example.  Paragraph  IV.C.  and  V.A. 
require  RTWA  and  Mr.  Welter, 
respectively,  to  distribute  copies  of  the 
complaint  and  order  to  the  physicians 
on  whose  behalf  they  negotiate  payor 
contracts,  and  to  those  payors. 
Paragraphs  IV.E.,  V.B.,  and  VI.B  require 
the  Respondents  to  file  periodic  reports 
with  the  Commission  detailing  how  the 
Respondents  have  complied  with  the 
order.  Paragraph  VIII.  authorizes 
Commission  staff  to  obtain  access  to 
Respondents'  records  and  officers, 
directors,  partners,  and  employees  for 
the  purpose  of  determining  or  securing 
compliance  with  the  order. 


The  proposed  order  will  expire  in  20 
years. 

By  direction  of  the  Commission. 
Donald  S.  aark. 
Secretary. 
[FR  Doc.  02-21971  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Public  Meeting/Opportunity  for  Public 
Comment:  Framework  Convention  on 
Tobacco  Control  (FCTC) 

agency:  Department  of  Health  and 
Human  Services,  Office  of  the  Secretary, 
Office  of  Public  Health  and  Science/ 
Office  of  Global  Health  Affairs. 
action:  Notice. 


SUMMARY:  The  Department  of  Health  and 
Human  Services  (HHS)  is  soliciting 
comments  on  the  Framework 
Convention  on  Tobacco  Control  (FCTC), 
a  proposed  international  legal 
instnunent  intended  to  address  the 
global  problem  of  tobacco  use. 
Individuals  and  organizations  are 
encoiuaged  to  comment  on  the  FCTC  in 
one  or  both  of  the  following  ways:  (1) 
In  writing,  by  submission  through  the 
mails,  or  e-mail;  (2)  in  person,  at  a 
public  meeting  that  will  be  convened  in 
Nashville,  TN. 

DATES:  Written  comments  may  be 
submitted  until  September  27,  2002. 
Comments  can  be  submitted  by  mail  or 
electronically  (electronic  submissions 
are  encouraged). 

ADDRESSES:  To  submit  electronic 
comments,  send  via  e-mail  to 
FCTC.OGHA@osophs.dhhs.gov.  To 
submit  comments  by  mail,  send  to: 
FCTC  Comments  (Attn:  Ms.  Gail 
Zaslow),  Office  of  Global  Health  Affairs. 
5600  Fishers  Lane.  Room  18-105. 
Rockville.  MD  20857. 

The  public  meeting  will  be  held  on 
September  20.  2002,  from  9:15  a.m.  to 
5  p.m.  at  the  Nashville  Public  Library, 
615  Church  Street.  Nashville,  TN  37219. 
Seating  capacity  is  125  people. 
Comments  also  vdll  be  accepted  during 
the  public  meeting.  Those  who  wish  to 
attend  are  encouraged  to  register  early 
with  the  contact  person  listed  below.  If 
you  will  require  a  sign  language 
interpreter,  or  have  other  special  needs, 
please  notify  the  contact  person  by  4:30 
E.D.T.  on  September  5.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Joy  Epstein.  Office  of  Global  Health 
Affairs.  5600  Fishers  Lane,  Room  18- 
105,  Rockville,  MD  20857.  301-443- 


1774  (telephone)  or  301-443-6822 
(facsimile)  or 
FCTC.OGHA@osophs.dhhs.gov. 

SUPPLEMENTARY  INFORMATION:  In  May 
1999,  the  Worid  Health  Assembly,  the 
governing  body  of  the  World  Health 
Organization,  unanimously  adopted 
resolution  WHA  52.18  calling  for 
negotiation  of  a  Framework  Convention 
on  Tobacco  Control  support  (FCTC). 
The  United  States  joined  other  countries 
in  voicing  support  for  negotiation  of  the 
convention,  which  is  intended  to 
address  the  global  problem  of  tobacco 
use.  Following  two  meetings  of  an  FCTC 
working  group  held  in  Geneva  in 
October  1999  and  March  2000,  an 
Intergovernmental  Negotiating  Body 
(INB)  was  established  to  negotiate  the 
text  of  the  FCTC  and  related  protocols. 
Four  meetings  of  the  INB  have  been 
conducted,  in  October  2000,  April  and 
November  2001,  and  March  2002.  A 
negotiating  team  headed  by  staff  of  the 
Office  of  Global  Health  Affairs  (DHHS) 
represented  the  United  States.  Other 
members  of  the  negotiating  team 
represented  HHS.  the  Departments  of 
State.  Treasury.  Justice.  Agriculture,  and 
the  U.S.  Trade  Representative.  An 
interagency  working  group  developed 
the  guidance  for  the  negotiating  team. 

The  fifth  INB  session  is  scheduled  for 
October  14-25,  2002. 

(Background  documents  on  the  FCTC 
are  available  on  the  World  Health 
Organization's  Web  site  at  http:// 
tobacco.who.int/en/fctc/index.html.] 

Written  Comments:  In  preparation  for 
the  fifth  INB  session,  the  U.S. 
negotiating  delegation  is  seeking 
comments  from  the  public  on  the  FCTC. 
A  new  draft  of  the  FCTC  was  released 
by  the  chairman  of  the  INB  on  July  16. 
2002.  It  is  available  at  http:// 
www.who.int/gb/fctc/PDF/inb5/ 
einb52.doc.  Comments  should  be  based 
on  this  version  of  the  draft  convention. 

Announcement  of  Meeting:  The  U.S. 
Government  is  seeldng  to  understand 
the  perspectives  of  various 
organizations  and  individuals  on  the 
FCTC.  The  comment  period  and  public 
meeting  are  intended  to  give  interested 
persons,  including  public  health  and 
medical  professionals,  state  and  local 
officials,  farmers,  retailers, 
manufacturers,  and  others  an 
opportunity  to  comment  on  the  FCTC. 
Respondents  to  this  notice  will  have  the 
opportunity  to  speak  to  representatives 
of  the  government. 

Meeting  Location  and  Registration: 
The  public  meeting  will  be  held  on 
September  20,  2002,  from  9:15  a.m.  to 
5  p.m.  at  the  Nashville  Public  Library, 
615  Church  Street,  Nashville.  TN  37219. 


If  you  woiUd  like  to  attend  the  public 
meeting,  you  are  encoiu-aged  to  register 
early  by  providing  your  name,  title,  firm 
name,  address,  and  telephone  number  to 
Gail  Zaslow  (contact  information 
above).  The  U.S.  Government 
encourages  individuals  to  submit 
written  comments,  either  electronically 
or  by  mail.  Comments  also  will  be 
accepted  diuing  the  meeting.  If  you 
would  like  to  speak  at  the  meeting, 
please  notify  Gail  Zaslow  (address 
above)  when  you  register. 

The  transcript  of  the  public  meeting 
and  submitted  comments  will  be  posted 
on  the  Internet  at  http://www.cdc.gov/ 
tobacco/global/framework.htm. 

Dated:  August  21.  2002. 
William  R.  Steiger, 

Special  Assistant  to  the  Secretary  for 
International  Affairs  and  Director,  Office  of 
Global  Health  Affairs. 

[FR  Doc.  02-21842  Filed  8-27-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-69] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  ActH)f  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  639-7090. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  AUanta,  GA  30333.  Written 


comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Proiect 

Work  Organization  Predictors  of 
Depression  in  Women — NEW — The 
National  Institute  for  Occupational 
Safety  and  Health  (NIOSH).  Centers  for 
Disease  Control  and  Prevention  (CDC), 

Background 

Depression  is  a  costly  and  debilitating 
occupational  health  problem.  Research 
has  indicated  that  the  costs  to  an 
organization  of  treatment  for  depression 
can  rival  those  for  heart  disease,  and 
both  major  depressive  disorder  and 
forms  of  minor  depression  have  been 
found  to  be  associated  with  more 
disability  days  than  other  types  of 
health  diagnoses.  This  may  be  of 
particular  relevance  for  working 
women.  Various  national  and 
international  studies  indicate  that 
women  in  developed  countries 
experience  depression  at  up  to  twice  the 
rate  of  men.  Studies  that  have  examined 
this  gender  difference  have  focused  on 
social,  personality,  and  genetic 
explanations  while  few  have  explored 
factors  in  the  workplace  that  may 
contribute  to  the  gender  differential. 
Examples  of  workplace  factors  that  may 
contribute  to  depression  among  women 
include:  additive  workplace  and  home 
responsibilities,  lack  of  control  and 
authority,  and  low  paying  and  low 
status  jobs.  Additionally,  women  are 
much  more  likely  to  face  various  types 
of  discrimination  in  the  workplace  than 
men,  ranging  fiY)m  harassment  to 
inequalities  in  hiring  and  promotional 
opportunities,  and  these  types  of 
stressors  have  been  strongly  linked  with 
psychological  distress  and  other 
negative  health  outcomes.  On  the 
positive  side,  organizations  that  are 
judged  by  their  employees  to  value 
diversity  and  employee  development 
engender  lower  levels  of  employee 
stress,  and  those  that  enforce  policies 
against  discrimination  have  more 
committed  employees.  Such 
organizational  practices  and  policies 
may  be  beneficial  for  employee  mental 
health,  particularly  the  mental  health  of 
women. 

This  research  will  focus  on  the 
following  questions:  (1)  Which  work 
organization  factors  are  most  predictive 
of  depression  in  women,  and  (2)  are 
there  measurable  work  organization 
factors  that  confer  protection  against 
depression  in  women  employees. 

The  research  will  use  a  repeated 
measures,  prospective  design  with  data 
collection  at  three  points  (baseline  and 
1-year  and  2-year  follow-ups).  A  30-40 
minute  survey  will  be  administered  by 
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telephone  to  2500-3000  newly 
employed  women  and  men  at  25  or 
more  different  organizations.  The  survey 
will  contain  questions  about:  (1) 
Traditional  job  stressors  (e.g.,  changes  in 
workload,  social  support,  work  roles); 
(2)  stressors  not  traditionally  examined, 
but  may  be  linked  with  depressive 
s5anptoms  among  women  (e.g. ,  roles  and 


responsibilities  outside  of  the 
workplace,  discrimination,  career 
issues);  (3)  depression  symptoms;  and 
(4)  company  policies,  programs,  and 
practices.  One  Human  Resource  (HR) 
representative  at  each  company  will 
also  be  surveyed  about  company 
policies,  programs  and  practices. 
Analyses  will  determine  which  work 


organization  factors  are  linked  with 
depressive  symptoms  and  what  effect 
the  organizational  practices/policies  of 
interest  have  on  depression.  Findings 
from  this  prospective  study  will  also 
help  target  future  intervention  efforts  to 
reduce  occupationally-related 
depression  in  women  workers.  There  is 
no  cost  to  respondents. 


Respondents 


Employees  

HR  Representative 
Total 


I 
Dated:  August  21,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-21877  Filed  8-27-02:  8:45  am] 
BILUNG  CODE  4163-18-l> 


No.  of 
respondents 


3000 
30 


No.  of 
responses/ 
respondent 


Avg.  burden 
response 
(in  hours) 


40/60 
20/60 


Total  burden 
(in  hours) 


6000 

30 

6030 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-46-02] 

Agency  Forms  Undergoing  Paperworit 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Project 

Evaluability  Assessment  of  the  Rape 
Prevention  and  Education  Grant 
Program — New — National  Center  for 
Injury  Prevention  and  Control  (NCIPC), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  The  Rape  Prevention 
and  Education  (RPE)  Grant  Program 
strengthens  violence  against  women 
prevention  efforts  by  supporting 
increased  awareness,  education  and 
training,  and  the  operation  of  hotlines. 
The  purpose  of  this  program  is  to  award 
formula  grants  to  States  and  Territories 
to  be  used  for  RPE  programs  conducted 
by  rape  crisis  centers,  state  sexual 
assault  coalitions,  and  other  public  and 
private  nonprofit  entities. 

Although  the  Rape  Prevention  and 
Education  program  has  been  funded 
since  1996  little  is  known  about  how  the 
funds  are  allocated  emd  utilized  in  each 
state  and  what  each  states  public  health 
needs  are  with  regard  to  rape  prevention 
and  education.  In  order  to  effectively 
administer  and  collaboratively  work 
with  states  to  enhance  the  utilization  of 
these  funds,  the  CDC  needs  to  know 
how  these  funds  are  allocated,  what 
activities  are  being  conducted  with 
these  funds  and  the  kinds  of  data  they 
are  collecting.  The  primary  objectives  of 
this  study  are  to:  1.  Document  the 
intended  goals  and  objectives  of  the  RPE 
program  as  it  relates  to  the  activities  of 


state  health  departments  and  sexual 
assault  coalitions,  from  the  perspective 
of  various  stakeholder  levels  (e.g.. 
National,  state  and  local);  2.  Assess  the 
allocation  mechanisms,  uses,  and 
impact  of  the  funds  for  RPE  as  they 
relate  to  these  documented  intentions; 
and,  3.  Assess  public  health  needs  of 
states  and  local  programs  in  terms  of 
knowledge,  skills,  resources,  and 
barriers  to  effective  implementation. 

To  meet  these  objectives,  a  variety  of 
data  collection  tasks  will  be  employed. 
A  critical  review  of  the  published 
literature  and  related  materials 
pertaining  to  the  monies  for  RPE  will  be 
conducted  to  provide  guidance  for  the 
survey  instrument  development.  Two  e- 
mail  siuveys  will  be  conducted:  one 
with  the  state  health  department  RPE 
coordinators  and  the  other  with  sexual 
assault  coalition  directors.  Each  survey 
instnunent  will  take  approximately  30 
minutes  to  complete.  Site  visits  will  be 
conducted  with  a  sample  of  15  sites  to 
obtain  more  detailed  information  about 
the  RPE  programs  and  the  ciurent 
systems  in  place.  Sites  will  be 
purposefully  selected  to  maximize 
variability  and  interviews  will  be 
conducted  with  both  the  state  health 
department  RPE  coordinators  and  the 
state  sexual  assault  coalition  directors. 
The  estimated  annualized  burden  is  427 
hours. 


Instrument 


No.  of 
respondents 


REP  Grant  Program  Web  Survey 

DOH  RPE  Coordinators  

Coalition  Directors  

Other  Agency  Reps  

RPE  Grant  Program  Site  Visit  Interview  Guide 

DOH  RPE  Coordinators  

Coalition  Directors  

Other  Agency  Reps 

RPE  Grant  Program  Local  Provider  Focus  Group  Guide 


59 

52 
10 

15 

13 

4 

120 


No.  of 
responses/ 
respondent 


Avg.  burden/ 
response 
(in  hours) 


45/60 
45/60 
45/60 

180/60  • 

180/60" 

180/60" 

240 


Dated:  August  21,  2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
IFR  Doc.  02-21876  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-48-02] 

Agency  Forms  Undergoing  Paperwork 
Reduction  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 


comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Proiect 

National  Health  Interview  Survey, 
2003  Basic  Module  with  Topical 
Modules  (0920-0214) — Revision- 
National  Center  for  Health  Statistics 
(NCHS),  Centers  for  Disease  Control  and 
Prevention  (CDC).  The  annual  National 
Health  Interview  Survey  (NHIS)  is  a 
basic  source  of  general  statistics  on  the 
health  of  the  U.S.  population.  In 
accordance  with  the  1995  initiative  to 
increase  the  integration  of  surveys 
within  the  Department  of  Health  and 
Human  Services,  respondents  to  the 
NHIS  serve  as  the  sampling  frame  for 
the  Medical  Expenditure  Panel  Survey. 
This  survey  is  conducted  by  the  Agency 
for  Healthcare  Research  and  Quality. 
TheNHIS  has  long  been  used  by 
government,  university,  and  private 
researchers  to  evaluate  both  general 
health  and  specific  issues,  such  as 
cancer,  AIDS,  and  childhood 
inununizations.  Journalists  use  its  data 
to  inform  the  general  public.  It  will 
continue  to  be  a  leading  source  of  data 
for  the  Congressionally  mandated 
"Health  US'.'  and  related  publications, 
as  well  as  the  single  most  important 


source  of  statistics  to  track  progress 
toward  the  National  Health  Promotion 
and  Disease  Prevention  Objectives, 
"Healthy  People  2010." 

Because  of  survey  integration  and 
changes  in  the  health  and  health  care  of 
the  U.S.  population  demands  on  the 
NHIS  have  changed  and  increased, 
leading  to  a  major  redesign  of  the 
annual  core  questionnaire,  or  Basic 
Module,  and  a  shift  from  paper 
questionnaires  to  computer  assisted 
personal  interviews  (CAPI).  These 
redesigned  elements  were  partially 
implemented  in  1996  and  fully 
implemented  in  1997.  This  clearance  is 
for  the  seventh  full  year  of  data 
collection  using  the  core  questionnaire 
on  CAPI,  and  for  the  implementation  of 
supplements  on  asthma,  heart  disease, 
children's  mental  health,  cancer 
screening,  and  diabetes.  The 
supplements  will  help  track  many  of  the 
Health  People  2010  objectives.  This  data 
collection,  planned  for  Januan,'- 
December  2003,  will  result  in 
publication  of  new  national  estimates  of 
health  statistics,  release  of  public  use 
micro-data  files,  and  a  sampling  frame 
for  other  integrated  surveys.  The  total 
aimual  biu-den  for  this  data  collection  is 
39,300  hours. 


Respondents 


Family  

Sample  adult 
Sample  child 


No.  of 
respondents 


39,000 
32.000 
13.000 


No.  of 
responses/ 
respondent 


Avg.  burden/ 
response 
(in  hours) 


21/60 
42/60 
15/60 


"This  time  also  includes  time  for  a  conference  call  with  DOH  RPE  Coordinators  and  Sexual  Assault  Coalition  Directors. 


Dated:  August  12,  2002. 
Julie  Fishman, 

Acting  Associate  Director  for  Policy,  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-21878  Filed  8-27-02:  8:45  am] 

BILUNG  COOE  4163-1»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-838] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 


Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
foUovtdng  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  Credit 
Balancing  Reporting  Requirements  and 
Supporting  Regulations  at  42  CFR 


405.371,  405.378,  and  413.20:  Form  No.: 
CMS-838  (OMB#  0938-0600);  Use:  The 
collection  of  credit  balance  information 
is  needed  to  ensure  that  millions  of 
dollars  in  improper  program  payments 
are  collected.  Approximately  46,700 
providers  will  be  required  to  submit  a 
quarterly  credit  balance  report  that 
identifies  the  amount  of  improper 
payments  due  Medicare.  Fiscal 
intermediaries  will  monitor  the  reports 
to  ensure  these  funds  are  collected; 
Frequency:  Quarterly;  Affected  Public: 
Business  or  other  for-profit.  Not-for- 
profit  institutions;  Number  of 
Respondents:  46,700;  Total  Annual 
Responses:  186,800;  Total  Annual 
Hours.  1.120,800 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
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call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  August  13,  2002. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer.  CMS  Office  of 
Information  Services,  Security  and  Standards 
Group.  Division  of  CMS  Enterprise  Standards. 
IFR  Doc.  02-21825  Filed  8-27-02;  8:45  am] 
BILLING  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-1 856/1 893] 

Agency  Infomurtion  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  RequMt 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

to  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Request  for 
Certification  in  the  Medicare/Medicaid 
Program  to  Provide  Outpatient  Physical 
Therapy  and/or  Speech-Language 
Pathology  and  the  Outpatient  Physical 
Therapy  and/or  Speech-Language 
Pathology  Survey  Report  Form  and 


Supporting  Regulations  in  42  CFR 
485.701-485.729;  Form  No.:  CMS-1856/ 
1893  (OMB#  0938-0065);  t/se;  The  form 
CMS-1856  is  utilized  as  an  application 
to  be  completed  by  suppliers  of  OPT/SP 
services  requesting  participation  in  the 
Medicare/Medicaid  programs.  This  form 
initiates  the  process  of  obtaining  a 
decision  as  to  whether  the  conditions  of 
coverage  are  met  as  an  OPT/SP  supplier. 
It  is  used  by  the  CMS  Regional  Offices 
(ROs)  to  enter  the  new  supplier  into  the 
Online  SiuT^ey,  Certification  and 
Reporting  System  (OSCAR).  The  survey 
report  form  CMS-1893  is  an  instrument 
used  by  the  State  siuT/ey  agency  to 
record  data  collected  diu'ing  an  on-site 
siuvey  of  a  supplier  of  OPT/SP  services 
to  determine  compliance  with  the 
applicable  conditions  of  participation 
and  to  report  this  information  to  the 
Federal  Government.  The  form  is 
primarily  a  coding  worksheet  designed 
to  facilitate  data  reduction  and  retrieval 
into  the  OSCAR  system  at  the  CMS  ROs. 
The  form  includes  basic  information  on 
compliance  {i.e.,  met,  not  met, 
explanatory  statements)  and  does  not 
require  any  descriptive  information 
regarding  the  sinvey  activity  itself.; 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for  profit; 
Number  of  Respondents:  1.700;  Total 
Annual  Responses:  255;  Total  Annual 
Hours:  446. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu  address,  phone  niunber, 
OMB  number,  and  CMS  docxmient 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  conunents  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  August  20.  2002. 
John  P.  Burke.  lU. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
(FR  Doc.  02-21826  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Cliiidren  and 
Families 

Notice  of  Award  of  Non-Competitive 
Grant 

agency:  Administration  on  Children, 

Youth  and  Families  (ACYF),  ACF, 

DHHS. 

ACTION:  Notice;  Opportunity  to 

Comment. 

SUMMARY:  Notice  is  hereby  given  that 
ACYF  is  considering  awarding 
discretionary  research  grant  funds 
without  competition  to  The  Urban 
Institute  at  2100  M  St.  NW., 
Washington,  DC.  for  up  to  $375,000  of 
Child  Care  and  Development  Block 
Grant  funds  in  FY  2002.  And,  pending 
the  availability  of  Federal  fluids,  and  the 
continuing  non-Federal  support  of  the 
project  from  other  sources,  ACYF  will 
award  up  to  $375,000  of  Child  Care  and 
Development  Block  Grant  funds  for  one 
additional  fiscal  yfear.  The  two-year 
project  period  would  begin  on 
September  30,  2002  and  end  on 
September  29,  2004.  This  award  will  be 
made  to  The  Urban  Institute  to  provide 
Federal  support  for  a  research  project 
that  will  examine  the  interaction  of 
child  care  providers  and  child  care 
subsidy  policies  and  practice. 

The  Urban  Institute's  research  project 
addresses  many  questions  of  relevance 
to  the  child  care  field,  to  ACF,  and  to 
the  Child  Care  Biueau  in  particular.  It 
will  fill  a  gap  in  the  information 
ciurently  available  about  the 
characteristics  of  subsidized  and 
imsubsidized  providers,  and  how 
implementation  of  subsidy  policies 
affects  the  experiences  of  those 
providers.  In  addition,  the  study  will 
explore  the  rate  of  participation  of  faith- 
based  organizations  in  the  child  care 
subsidy  system,  addressing  one  of  the 
Administration's  priorities.  It  will  also 
explore  the  occurrence  of  activities 
supporting  children's  early  learning  and 
literacy  in  diverse  child  care  settings,  as 
well  as  providers'  characteristics  that 
may  be  related  to  the  likelihood  of  those 
activities  being  present  in  child  care 
settings.  The  study  answers  a  call  for 
needed  research  on  providers  as 
expressed  by  researchers  and 
policymakers  in  the  most  recent  meeting 
of  the  Child  Care  Research  Consortium 
held  in  Washington.  DC  on  April  17-19, 
2002. 

The  proposed  project  has  a  strong 
research  design  and  methodology, 
builds  on  a  solid  understanding  of  the 
current  state  of  research  in  the  child 


care  field,  and  is  lead  by  a  very 
experiencfed  team  of  researchers  in  child 
care  policy  research.  The  data  collected 
through  this  study  will  provide 
information  urgently  needed  by 
policymakers  in  the  current 
environment  of  the  next  phase  of 
welfare  reform. 

The  Urban  Institute  is  in  a  imique 
position  to  conduct  this  much-needed 
research  because: 

•  They  have  developed  a  network  of 
State  and  local  connections  and 
knowledge  base  while  conducting  their 
work  on  the  Assessing  the  New 
Federalism  Project,  as  well  as  a  previous 
project  on  the  experiences  of  families 
with  the  subsidy  system,  funded  by 
ACF;  and 

•  They  have  started  the  planning 
phase  and  ground  work  for  the  proposed 
project  with  funding  secured  through  a 
foundation. 

The  Agency  is  providing  members  of 
the  public,  including  qualified 
organizations  which  woiild  be 
interested  in  competing  for  the  funding 
if  a  competition  were  held,  an 
opportunity  to  comment  on  the  planned 
action. 

Statutory  Authority:  This  award  will 
be  made  pursuant  to  the  Child  Care  and 
Development  Block  Grant  Act  of  1990  as 
amended  (CCDBG  Act);  section  418  of 
the  Social  Security  Act;  Consolidated 
Appropriations  Act,  2001  (Pub.  L.  106- 
554).  liie  Catalog  of  Federal  Domestic 
Assistance  is  93.647. 

DATES:  In  order  to  be  considered, 
comments  on  this  planned  action  must 
be  received  on  or  before  September  9, 
2002. 

ADDRESSES:  Interested  parties,  including 
qualified  organizations  which  would  be 
interested  in  competing  for  the  funding 
if  a  competition  were  held,  should  write 
to:  Karen  Tvedt,  Child  Care  Biueau, 
Administration  on  Children,  Youth  and 
Families  (ACYF),  Administration  for 
Children  and  Families  (ACF), 
Department  of  Health  and  Human 
Services,  330  C  Street  SW.,  Room  2046, 
Washington,  DC  20447. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Tvedt,  Child  Care  Bureau,  at  (202) 
401-5130. 

Catalog  of  Federal  Domestic  Assistance 
Program  Number  93.647,  Child  Care  Research 
Discretionary  Grants 

Dated:  July  29.  2002. 
Joan  E.  Ohl, 

Commissioner,  Administration  on  Children, 
Youth  and  Families. 

[FR  Doc.  02-21980  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  41B4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcst  No.  02F-0327] 

ADM  Alliance  Nutrition,  inc.;  Rling  of 
Food  Additive  PetHlon  (Animal  Use)- 
Feed-Grade  Biuret 

AGENCY:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  ADM  Alliance  Nutrition,  Inc.  has 
filed  a  petition  proposing  that  the  food 
additive  regulations  be  amended  to 
provide  for  the  safe  use  of  feed-grade 
biuret  in  lactating  dairy  cattle  feed. 
DATES:  Submit  written  or  electronic 
comments  on  the  petitioner's 
environmental  assessment  by  November 
11,  2002. 

ADDRESSES:  Submit  written  conunents 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  conunents  to  http:// 
www.fda.gov/dockets/ecomments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Benz,  Center  for  Veterinary 
Medicine  (HFV-228),  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855,  301-827-6656. 
SUPPLEMENTARY  INFORMATION:  Under  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(sec.  409(b)(5)  (21  U.S.C.  348(b)(5))), 
notice  is  given  that  a  food  additive 
petition  (FAP  2248)  has  been  filed  by 
ADM  Alliance  Nutrition,  Inc.,  1000 
North  30th  St..  P.O.  Box  Cl.,  Quincy,  IL 
62305-7100.  The  petition  proposes  to 
amend  the  food  additive  regulations  in 
Part  573  Food  Additives  Permitted  in 
Feed  and  Drinking  Water  of  Animals  (21 
CFR  part  573)  to  provide  for  the  safe  use 
of  feed-grade  biuret  in  lactating  dairy 
cattle  feed. 

The  potential  environmental  impact 
of  this  action  is  being  reviewed.  To 
encomage  public  participation 
consistent  with  regulations  issued  under 
the  National  Environmental  Policy  Act 
(40  CFR  1501.4(b)),  the  agency  is 
placing  the  environmental  information 
submitted  with  the  petition  that  is  the 
subject  of  this  notice  on  public  display 
at  the  Dockets  Management  Branch  (see 
ADDRESSES)  for  public  review  and 
comment. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments.  Two  copies  of  any  comments 
are  to  be  submitted,  except  individuals 


may  submit  one  copy.  Comments  are  to 
be  identified  with  ihe  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
(see  ADDRESSES)  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday.  FDA  will 
also  place  on  public  display  any 
amendments  to,  or  comments  on.  the 
petitioner's  environmental  assessment 
without  further  announcement  in  the 
Federal  Register.  If,  based  on  its  review, 
the  agency  finds  that  an  environmental 
impact  statement  is  not  required  and 
this  petition  results  in  a  regulation,  the 
notice  of  availability  of  the  agency's 
finding  of  no  significant  impact  and  the 
evidence  supporting  that  finding  will  be 
published  with  the  regulation  in  the 
Federal  Register  in  accordance  with  21 
CFR  25.40(c). 

Dated:  August  5,  2002. 
Linda  Tollefison, 

Deputy  Director,  Center  for  Veterinary- 
Medicine. 

[FR  Doc.  02-21698  Filed  8-27-02;  8:45  am) 

BNJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  000-0053] 

Determining  Hospital  Procedures  for 
Opened-But-Unused,  Single-Use 
Medical  Devices;  Request  for 
Comments  and  information 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  providing  an 
opportunity  for  interested  persons  to 
submit  comments  about  ciurent 
practices  with  respect  to  opened-but- 
unused,  single-use  medical  devices. 
FDA  is  publishing  this  notice  in  order 
to  gather  informed  comment  from 
individuals,  professional  organizations, 
original  equipment  manufacturers, 
reprocessors.  and  hospitals  as  it 
examines  its  policy  with  respect  to 
opened -but-unused,  single-use  medical 
devices. 

DATES:  Submit  written  comments  by 
November  26.  2002. 

ADDRESSES:  Submit  written  comments 
and  information  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/econunents. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Larry  Spears,  Center  for  Devices  and 
Radiological  Health  (HFZ-300).  Food 
and  Drug  Administration,  2094  Gaither 
Rd.,  Rockville.  MD  20850,  301-594- 
4692. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  August  14,  2000  (65 
FR  49583),  FDA  published  a  guidance 
entitled  "Enforcement  Priorities  for 
Single-Use  Devices  Reprocessed  by 
Third  Parties  and  Hospitals."  The 
guidance  defined  "opened-but-unused" 
devices  as: 

Single-use.  disposable  devices  whose 
sterility  has  been  breached  or  compromised, 
or  whose  sterile  package  was  opened  but  not 
been  used  on  a  patient,  that  is.  they  have  not 
been  in  contact  with  blood  or  bodily  fluids. 

The  guidance  did  not  apply  the 
agency's  enforcement  priorities  for 
reprocessed  devices  to  opened-but- 
imused,  single-use  medical  devices 
reprocessed  in  hospitals.  The  guidance 
did  state,  however,  that  the  agency 
would  examine  its  policy  with  respect 
to  opened-but-imused,  single-use 
medical  devices.  In  doing  so,  FDA  is 
soliciting  information  about  current 
practices  regarding  this  issue.  A  copy  of 
the  guidance  is  available  on  FDA's  Web 
site  at  http://www.fda.gov/cdrh/reuse/ 
1168.html. 

FDA  is  interested  in  comments  related 
to:  (1)  Whether  or  not  hospitals  have  a 
written  policy  or  procedure  for  handling 
sterile,  single-use  medical  devices  that 
are  opened,  for  whatever  reason,  but  are 
unused:  (2)  how  hospitals  determine  if 
a  single-use  medical  device  that  has 
been  opened  but  unused  is 
contaminated;  and  (3)  what  types  of 
single-use  medical  devices  are 
resterilized  because  they  are  opened  but 
unused. 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES),  written  or  electronic 
comments  or  information  regarding  this 
issue  by  [insert  date  90  days  after  date 
of  publication  in  the  Federal  Register). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
foimd  in  brackets  in  the  heading  of  this 
document.  Received  comments  may  be 
seen  in  the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

Dated:  August  19.  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-21891  Filed  8-27-02;  8:45  am) 
niXING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  arid  Mental  Health 
Services  Administration 

Center  for  Mental  Healtti  Services; 
Notice  of  Meeting 

Pursuant  to  Pub.  L.  92-463,  notice  is 
hereby  given  of  the  meeting  of  the 
Center  for  Mental  Health  Services 
(CMHS)  National  Advisory  Council  in 
September  2002. 

A  portion  of  the  meeting  will  be  open 
and  will  include  a  roll  call,  general 
announcements,  and  discussion  about 
the  Substance  Abuse  and  Mental  Health 
Service's  matrix  program  areas,  the  New 
Freedom  Commission  on  Mental  Health, 
the  Center  for  Mental  Health  Service's 
disparities  grant  program,  and  consumer 
affairs. 

Public  comments  are  welcome.  Please 
communicate  with  the  individual  listed 
as  contact  below  for  guidance.  If  anyone 
needs  special  accommodations  for 
persons  with  disabilities  please  notify 
the  contact  listed  below. 

The  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the  SAMHSA 
Administrator,  in  accordance  with  Tide 

5  U.S.C.  552b(c)(6)  and  5  U.S.C.  App.  2. 

6  10  (d). 

A  simmiary  of  the  meeting  and  a 
roster  of  Coimcil  members  may  be 
obtained  from  Ms.  Eileen  Pensinger, 
Executive  Secretary,  CMHS,  Room  15- 
99,  Parklawn  Building,  Rockville, 
Maryland  20857,  telephone  (301)  443- 
4823. 

Committee  Name:  CMHS  National 
Advisory  Council. 

Meeting  Date:  September  5-6,  2002. 
Place:  The  Double  Tree  Hotel,  1750 
Rockville  Pike,  Rockville,  Maryland. 
Type:  Closed:  September  5,  2002— 
9:15  a.m. — 11  a.m. 

Open:  September  5,  2002—11:15 
a.m. — 5:30  p.m. 

Open:  September  6,  2002—9  a.m.— 
12:15  p.m. 

Contact:  Eileen  S.  Pensinger,  M.Ed., 
Executive  Secretary,  5600  Fishers  Lane, 
Parklawn  Building,  Room  15-99, 
Rockville,  Maryland  20857,  Telephone: 
(301)  443-4823  and  FAX  (301)  443- 
5163. 

Dated:  August  12.  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

[FR  Doc.  02-21935  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  Recovery 
Goals  for  Four  Endangered  Fishes  of 
the  Colorado  River  Basin 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  dociunent  availability. 

SUMMARY:  To  further  the  recovery  of 
humpback  chub  (Gila  cypha),  bonytail 
(Gila  elegans),  Colorado  pikeminnow 
(Ptychocheilus  lucius),  and  razorback 
sucker  (Xyrauchen  texanus),  we,  the 
Fish  and  Wildlife  Service  aimounce  the 
availability  of  recovery  goals  for  these 
endangered  fishes  of  the  Colorado  River 
Basin.  This  information  will  serve  as  an 
amendment  and  supplement  to  the 
respective  existing  recovery  plans  for 
each  species.  The  recovery  goals  for 
each  species  provide  objective, 
measiuable  recovery  criteria  for 
downlisting  and  delisting  that  identify 
levels  of  demographic  and  genetic 
viability  needed  for  self-sustaining 
populations  and  site-specific 
-  management  actions/tasks  needed  to 
minimize  or  remove  threats. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  these  recovery  goals  is  to 
describe  site-specific  management 
actions/tasks;  provide  objective, 
measiuable  recovery  criteria;  and 
provide  estimates  of  the  time  required  to 
achieve  recovery  of  each  of  the  four 
endangered  fish  species.  Recovery  of  the 
humpback  chub,  bonytail,  and 
razorback  sucker  is  considered  in  two 
recovery  units,  i.e.,  upper  basin 
(upstream  of  Glen  Canyon  Dam, 
Arizona)  and  lower  basin.  Recovery  of 
the  Colorado  pikeminnow  is  considered 
only  in  the  upper  basin  recovery  unit. 
Downlisting  and  delisting  criteria  by 
listing  factors  and  management  actions, 
as  well  as  demographic  criteria,  are 
presented  for  populations  of  each 
species  within  the  recovery  vmits.  In 
addition,  updated  life-history 
information  and  estimated  time  to 
achieve  the  downlisting  and  delisting 
requirements  are  also  presented.  These 
recovery  goals  serve  as  amendments  and 
supplements  to  the  recovery  plans  by 
providing  more  specific  objective  and 
measiuable, criteria  to  recover  each  of 
the  four  fish  species. 

Draft  recovery  goals  were  made 
available  for  public  comment  on 
September  10,  2001,  through  a  Federal 
Register  Notice  of  Availability  (66  FR 
47033-47034)  and  on  November  23, 
2001,  through  a  Federal  Register  Notice 
of  Reopening  (66  FR  58748).  Comments 
were  categorized  by  topic  and 
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responded  to  in  a  separate  dociunent 
entitled,  "Responses  to  public 
comments  on  draft  recovery  goals  for 
the  Colorado  pikeminnow,  humpback 
chub,  razorback  sucker,  and  bonytail." 
Paper  and  compact  disc  copies  of  the 
documents  will  be  mailed  to  interested 
parties  upon  request.  The  recovery  goals 
are  also  available  (in*,  pdf  format)  for 
viewing  and  downloading  http:// 
www.r6.fws.gov/cnip/rg.htm.  Make 
requests  to  the  Director  at  the  address 
below. 

ADDRESSES:  Mail  requests  to  Dr.  Robert 
Muth,  Director,  Upper  Colorado  River 
Endangered  Fish  Recovery  Program, 
U.S.  Fish  and  Wildlife  Service,  Post 
Office  Box  25486,  DFC,  Denver, 
Colorado,  80225. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Robert  Muth,  Director  (extension  268), 
Dr.  Thomas  Czapla  (extension  228)  or 
Ms.  Debra  Felker  (extension  227), 
Coordinators  (see  ADDRESSES  above),  at 
telephone  (303)  969-7322. 

Dr.  Ralph  O.  Morgenweck, 

Regional  Director,  Denver,  Colorado. 

[FR  Doc.  02-21883  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4310-«S-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Proposed  Collection  of  Information 

AGENCY:  Biueau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  annotmces  that 
the  Office  of  Indian  Education  Programs 
is  seeking  comments  on  the  renewal  of 
two  Information  Collection  Requests: 
the  Tribal  Colleges  and  Universities 
Annual  Report  Form,  OMB  No.  1076- 
0105,  and  the  Grants  Application  for 
Community  Colleges,  OMB  No.  1076- 
0018,  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Submit  yoiu  comments  and 
suggestions  on  or  before  October  28, 
2002. 

ADDRESSES:  Written  comments  shoiild 
be  sent  directly  to  Garry  R.  Martin, 
Bureau  of  Indian  Affairs,  Office  of 
Indian  Education  Programs,  1849  C 
Street  NW.,  Washington,  DC  20240- 
0001.  You  may  also  send  comments  by 
facsimile  to  202-219-9583. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  information  collection 
may  be  obtained  by  contacting  Garry  R. 
Martin,  202-208-3478. 

SUPPLEMENTARY  INFORMATION: 


Abstract 

The  information  collections  are 
necessary  to  assess  the  need  for  tribally 
controlled  community  college  programs 
as  required  by  25  CFR  part  41. 

Request  for  Comments 

Comments  are  invited  on  (a)  whether 
the  information  collection  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  (hours 
and  cost)  of  the  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  ways  to  enhance  the  quality,  utility 
and  clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  the 
information  on  the  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Please  note  that 
an  agency  may  not  sponsor  or  request, 
and  an  individual  need  not  respond  to, 
a  collection  of  information  unless  it  has 
a  valid  OMB  Control  Number. 

It  is  oiu  policy  to  make  all  comments 
available  to  the  public  for  review  during 
the  hours  of  9  a.m.-3  p.m.  Monday 
through  Friday  except  for  legal  holidays. 
If  you  wish  to  have  your  name  and/or 
address  withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comments.  We  will  honor  yoiu-  request 
according  to  the  requirements  of  the 
law.  All  comments  from  organizations 
or  representatives  will  be  available  for 
review.  We  may  withhold  comments 
from  review  for  other  reasons. 

Title:  Grants,  Tribal  Colleges  and 
Universities  Annual  Report  Form. 

OMB  control  number:  1076-0105. 

Frequency:  Annually. 

Description  of  respondents:  Tribal 
College  and  University  institutions  of 
higher  learning,  post-secondary 
educators,  collegiate  administrators. 

Estimated  completion  time:  3  hours. 

Number  of  Annual  responses:  26. 

Annual  Burden  hours:  78  hours. 

Title:  Grants  Application  for 
Commimity  Colleges. 

OMB  approval  number:  1076-0018. 

Frequency:  Annually. 

Description  of  respondents:  Tribal 
College  and  University  institutions  of 
higher  learning,  post-secondary 
educators,  collegiate  administrators. 

Estimated  completion  time:  1  hour. 

Number  of  Annual  responses:  26. 

Annual  Burden  hours:  26  hours. 


Dated:  August  23,  2002. 
Neai  A.  McCaleb, 

Assistant  Secretary' — Indian  Affairs. 

[FR  Doc.  02-21968  Filed  8-27-02;  8:45  am) 

BILLING  CODE  4310-6W-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Notice  of  Availability  of  the  Final 
Environmental  impact  Statement  for 
the  Section  14  Specific  Plan  on  ttie 
Agua  Caliente  Indian  Reservation, 
Riverside  County,  CA 

AGENCY:  Bureau  of  Indian  Affairs. 
Interior. 

ACTION:  Notice. 


SUMMARY:  This  notice  advises  the  public 
that  the  Bureau  of  Indian  Affairs  (BIA) 
intends  to  file  a  Final  Environmental 
Impact  Statement  (FEIS)  for  the 
proposed  Section  14  Master 
Development  Plan  on  the  Agua  Caliente 
Indian  Reservation  located  within  the 
boimdaries  of  the  City  of  Palm  Springs. 
Riverside  County,  California,  with  the 
U.S.  Environmental  Protection  Agency, 
and  that  the  FEIS  is  available  for  final 
public  review.  Details  on  the  proposed 
action,  location  and  areas  of 
environmental  concern  addressed  in  the 
FEIS  are  provided  below  in  the 
SUPPLEMENTARY  INFORMATION  section. 
DATES:  Written  comments  on  the  FEIS 
must  arrive  by  September  28,  2002.  The 
Record  of  Decision  will  be  issued  on  or 
after  September  30,  2002. 

ADDRESSES:  You  may  mail  or  hand  carr\' 
written  comments  to  Ronald  Jaeger, 
Regional  Director,  Bureau  of  Indian 
Affairs,  Pacific  Regional  Office,  2800 
Cottage  Way,  Sacramento,  California 
95825-1846.  Please  include  your  name, 
return  address  and  the  caption,  "FEIS 
Comments,  Section  14  Master  Plan, 
Riverside  County,  California,"  on  the 
first  page  of  your  written  comments. 

Copies  of  the  FEIS  have  been  sent  to  , 
all  agencies  and  individuals  who 
participated  in  the  scoping  process  or 
public  hearings  and  to  those  who 
requested  copies.  To  obtain  a  copy  of 
the  FEIS.  please  write  or  call  William 
Allan,  Environmental  Protection 
Specialist,  Pacific  Region,  Bureau  of 
Indian  Affairs,  2800  Cottage  Way. 
Sacramento,  California  95825-1846. 
telephone  (916)  978-6043.  Copies  of  the 
FEIS  are  also  available  in  the  Agua 
Caliente  Tribal  Administration  Office, 
650  East  Tahquitz  Canyon  Way,  Palm 
Springs,  California  92262. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Allan,  (916)  978-6043,  or 
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Michael  Atencio,  (760)  325-3400, 
extension  207. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  project  is  the  approval  of  the 
Section  14  Master  Development  Plan, 
which  facilitates  approval  of  future 
leases  on  trust  land  in  Section  14  by  the 
BIA.  Section  14  is  located  on  the  Agua 
Caliente  Indian  Reservation  in 
downtown  Palm  Springs.  It  is 
comprised  of  tribally  owned  parcels, 
allotted  parcels  and  pcircels  owned  in 
fee.  The  section  is  bounded  by  Alejo 
Road  to  the  north.  Sunrise  Road  to  the 
east,  Ramon  Road  to  the  south,  and 
Indian  Canyon  Drive  to  the  west.  The 
640-acre  section  is  one  block  east  of 
downtown  Palm  Springs  and  one  mile 
west  of  Palm  Springs  Regional  Airport. 

The  intent  of  the  Section  14  Master 
Development  Plan  is  to: 

•  Create  an  attractive,  feasible  and 
marketable  vision  for  the  area's  future 
development; 

•  Achieve  the  highest  and  best  use  of 
Indian  trust  lands: 

•  Maximize  and  coordinate  the 
development  potential  of  Indian  trust 
and  fee  lands  in  Section  14; 

•  Ensure  compatibility  with  existing, 
proposed  and  planned  development  in 
the  downtown  area; 

•  Achieve  a  comprehensive  master 
plan  of  development  that  is  high 
quality,  marketable  and  able  to  be 
implemented  in  a  timely  manner; 

•  Revitalize  existing  uses;  and 

•  Provide  a  specific  plan  that  ensures 
quality  development  will  occur 
independent  of  ownership. 

Businesses  that  are  expected  to  be 
attracted  and  which  will  result  in  new 
construction  include  restaurants  and 
various  retail  establishments.  These 
establishments  will  consist  of  cinemas, 
live  theaters,  museums,  and 
"entertainment  retail"  shopping  where 
customers  are  entertained  as  they 
browse.  There  will  also  be  health,  sports 
and  recreational  complexes  along  with  a 
large-scale  hotel  located  across  from  the 
existing  Convention  Center. 

In  addition  to  the  new  development, 
existing  structures  will  receive  facade 
rehabilitation  in  order  to  blend  in  with 
the  new  destination  resort  theme  of 
Section  14.  Streets  will  also  be 
redesigned  and  enhanced  within 
Section  14  to  promote  a  pedestrian- 
friendly,  destination  resort 
environment. 

Alternative  transportation  modes  will 
be  established  within  the  area  to  help 
limit  the  amount  of  automobile  traffic. 
Walkways  and  bikeways  will  be  linked 
into  the  existing  street  grid  and  the 
major  attractions  of  the  area.  Shade 
featvires  such  as  awnings,  overhangs  and 


trellises  will  be  established  to  attract 
both  recreational  and  destination 
oriented  pedestrians  and  cyclists.  A 
rubber-tire  shuttle  will  be  installed 
linking  Section  14,  the  airport  and 
downtown  with  stops  at  major  hotels 
and  attractions. 

Alternatives  to  the  proposed  project 
that  are  considered  in  the  FEIS  include 

(1)  no  action,  which  will  keep  the  City 
of  Palm  Springs  General  Plan  in  effect, 

(2)  reduced  intensity  development;  and 

(3)  increased  intensity  development. 
Environmental  issues  addressed  in  the 
FEIS  include  landform/topography, 
geology/soils/seismicity,  hydrology/ 
water  quality,  biological  resources,  land 
use,  cultural  and  scientific  resources,  air 
quality,  traffic/circulation,  noise,  health 
and  safety,  public  services  and  utilities, 
and  visual  resources. 

Public  Comment  Availability 

Comments,  including  names  and 
addresses  of  respondents;  will  be 
available  for  public  review  at  the 
mailing  address  shown  in  the 
ADDRESSES  section,  during  regular 
business  hours,  9  a.m.  to  4  p.m., 
Monday  through  Friday,  except 
holidays.  Individual  respondents  may 
request  confidentiality.  If  you  wish  us  to 
withhold  your  name  and/or  address 
from  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  We  will  not, 
however,  consider  anonymous 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

Authority 

This  notice  is  published  in 
accordance  with  section  1503.1  of  the 
Council  on  Environmental  Quality 
Regulations  (40  CFR,  part  1500  through 
1508)  implementing  the  procedural 
requirements  of  the  National 
Environmental  Policy  Act  of  1969,  as 
amended  (42  U.S.C.  4371  et  seq.],  and 
the  Department  of  the  Interior  Manual 
(516  DM  1-6),  and  is  in  the  exercise  of 
authority  delegated  to  the  Assistant 
Secretary— Indian  Affairs  by  209  DM  8. 

Dated:  August  7,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  02-21967  Filed  8-27-02;  8:45  am] 

BILUNG  COOe  4310-W7-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-610-01-1220-AA] 

Addendum  to  Notice  of  Public  Meeting; 
Califomia  Desert  District  Advisory 
Council 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Addendum  to  notice  of  public 
meeting. 

SUMMARY:  This  addendimi  amends  the 
notice  of  the  U.S.  Department  of  the 
Interior,  Bureau  of  Land  Management 
(BLM)  Califomia  Desert  District 
Advisory  Council  (DAC)  field  tour  and 
public  meeting  scheduled  on  September 
13-14,  2002,  at  Baker,  Califomia. 

The  field  tour  scheduled  on  Friday, 
September  13,  has  been  canceled.  The 
Council  will  meet  in  formal  session  on 
Saturday,  September  14  from  8:30  a.m 
to  4  p.m.  at  the  Baker  Community 
Center,  located  at  56725  Park  Avenue  in 
Baker.  Scheduled  agenda  topics  include 
discussions  on  the  Final  Northern  and 
Eastern  Colorado  Desert  Plan  and 
Proposed  Plan  Amendment  and  the 
Final  NortJiern  and  Eastern  Mojave  Plan 
and  Proposed  Plan  Amendment. 

All  Desert  District  Advisory  Council 
meetings  are  open  to  the  public.  Time 
for  public  conunent  may  be  made 
available  by  the  Coimcil  Chairman 
diuing  the  presentation  of  various 
agenda  items,  and  is  scheduled  at  the 
beginning  of  the  meeting. 

Written  comments  may  be  filed  in 
advance  of  the  meeting  for  the 
Califomia  Desert  District  Advisory   . 
Council,  c/o  Bureau  of  Land 
Management,  Public  Affairs  Office,  6221 
Box  Springs  Boulevard,  Riverside, 
Califomia  92507-0714.  Written 
comments  also  are  accepted  at  the  time 
of  the  meeting  and,  if  copies  are 
provided  to  the  recorder,  will  be 
incorporated  into  the  minutes. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doran  Sanchez,  BLM  Califomia  Desert 
District  Extemal  Affairs,  at  (909)  697- 
5220. 

Dated:  August  22,  2002. 
Linda  Hansen, 
Acting  District  Manager. 
(PR  Doc.  02-21879  Filed  8-27-02;  8:45  am) 
BILUNG  COOE  431l>-40-P 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

Notice  of  Public  Meeting,  Alaska 
Resource  Advisory  Council 

agency:  Bureau  of  Land  Management, 
Alaska  State  Office,  Interior. 

action:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Alaska 
Resource  Advisory  Council  will  meet  as 
indicated  below. 

DATES:  The  meeting  will  be  held 
October  15-16,  2002,  at  the  Anchorage 
Federal  Office  Building,  located  at  7th 
and  C  Street,  beginning  at  8:30  a.m.  The 
public  comment  period  will  begin  at  1 
p.m.  October  15. 

FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  McPherson,  Alaska  State  Office, 
222  W.  7th  Avenue  #13,  Anchorage,  AK 
99513.  Telephone  (907)  271-3322  or  e- 
mail  Teresa_McPherson@ak.bIm.gov. 

SUPPLEMENTARY  INFORMATION:  The  13- 
member  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Alaska.  At  this  meeting, 
topics  we  plan  to  discuss  include: 

•  Status  of  planning  for  the  National 
Petroleum  Reserve  Alaska  (NPR-A) 

•  Status  of  planning  for  the  Colville 
River  Special  Area 

•  Status  of  state  selections  in  the 
Denali  Block 

•  Other  topics  the  Council  may  raise 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council.  Each  formal 
Council  meeting  will  also  have  time 
allotted  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation, 
transportation,  or  other  reasonable 
accommodations,  should  contact  BLM. 

Dated:  August  21,  2002. 
Henri  R.  Bisson, 
State  Director. 
[FR  Doc.  02-21880  Filed  8-27-02;  8:45  am] 

BILUNG  COOE  4310-JA-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Meeting  of  the  Yakima  River  Basin 
Conservatton  Advisory  Group,  Yakima 
River  Basin  Water  Enhancement 
Project,  Yakima,  WA 

AGENCY:  Bureau  of  Reclamation. 

Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  As  required  by  the  Federal 
Advisory  Committee  Act,  notice  is 
hereby  given  that  the  Yakima  River 
Basin  Conservation  Advisory  Group, 
Yakima  River  Basin  Water  Enhancement 
Project,  Yakima,  Washington, 
established  by  the  Secretary  of  the 
Interior,  will  hold  a  public  meeting.  The 
purpose  of  the  Conservation  Advisory 
Group  is  to  provide  technical  advice 
and  counsel  to  the  Secretary  and  the 
State  on  the  structure,  implementation, 
and  oversight  of  the  Yakima  River  Basin 
Water  Conservation  Program. 
DATES:  Thursday,  September  26,  2002, 
10  a.m.-l  p.m. 

ADDRESSES:  Bureau  of  Reclamation 
Office,  1917  Marsh  Road,  Yakima, 
Washington. 

FOR  FURTHER  INFORMATION  CONTACT: 

James  Esget,  Manager,  Yakima  River 
Basin  Water  Enhancement  Project,  1917 
Marsh  Road,  Yakima,  Washington 
98901;  (509)  575-5848,  extension  267. 
SUPPLEMENTARY  INFORMATION:  The 
purpose  of  the  meeting  will  be  to  review 
water  marketing  opportunities  in  the 
Yakima  River  Basin  and  develop 
recommendations.  This  meeting  is  open 
to  the  public. 

Dated:  August  22,  2002. 
James  A.  Esget, 
Program  Manager. 
(FR  Doc.  02-21881  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4310-MrMM 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-422-425  and 
731-TA-964-983  (Final)] 

Certain  Cold-Rolled  Steel  Products 
l^rom  Argentina,  Australia,  Belgium, 
Brazil,  China,  France,  Germany,  India, 
Japan,  Korea,  the  Netherlands,  New 
Zealand,  Russia,  South  Africa,  Spain, 
Sweden,  Taiwan,  Thailand,  Turkey,  and 
Venezuela 

AGENCY:  United  States  International 

Trade  Commission. 

ACTION:  Reopening  of  the  record. 

EFFECTIVE  DATE:  August  22,  2002. 


FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Fischer  (202-205-3179/ 
ffischer@usitc.gov).  Office  of 
InvestigationSvU.S.  International  Trade 
Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  bv 
accessing  its  Internet  ser\'er  (http:// 
wwxv.usitc.govj.  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION:  On  August 
22,  2002,  the  Department  of  Commerce 
announced  the  final  set  of  products  to 
be  excluded  from  the  safeguard  measure 
on  steel  products.  The  Commission  is 
reopening  the  record  in  the  subject 
investigations  for  the  sole  purpose  of 
accepting  the  final  list  of  safeguard 
exclusions  and  imports  thereof.  Parties 
may  comment  on  this  list  of  exclusions 
in  a  submission  not  to  exceed  five  pages 
in  length  that  must  be  filed  by  no  later 
than  2  p.m.  on  Monday,  August  26, 
2002,  pursuant  to  Commission  rule 
207.30. 

For  fiuther  information  concerning 
these  investigations  see  the 
Commission's  notice  cited  above  and 
the  Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207, 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  August  2.3,  2002. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott. 

Secretary  to  the  Commission. 

[FR  Doc.  02-21930  Filed  8-27-02;  8:45  ami 

BILUNG  COOE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-445] 

Conditions  of  Competition  in  the  U.S. 
Market  for  Wood  Structural  Building 
Components 

AGENCY:  United  States  International 
Trade  Commission. 
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action:  Institution  of  investigation  and 
scheduling  of  public  hearing. 

EFFECTIVE  DATE:  August  19,  2002. 
summary:  Following  receipt  of  the 
request  oil  July  31,  2002,  from  the 
Senate  Committee  on  Finance,  the 
Conunission  instituted  investigation  No. 
332-445  Conditions  of  Competition  in 
the  U.S.  Market  for  Wood  Structural 
Building  Components,  under  section 
332(g)  of  the  Tariff  Act  of  1930  (19 
U.S.C.  1332(g)). 

As  requested  by  the  Committee,  the 
Commission  will  conduct  an 
investigation  and  provide  a  report  on 
competitive  conditions  in  the  U.S. 
market  for  structiual  building 
components.  In  its  report  the 
Commission  will  provide,  to  the  extent 
possible,  the  following: 

1 .  An  overview  of  the  North  American 
market  for  prefabricated  wood  structural 
building  components  (including  a 
description  of  the  principal  structural 
wood  components  in  production  and 
trade,  and  their  non-wood  substitutes); 

2.  A  description  of  the  U.S.  industry, 
and  the  industry  in  the  principal 
countries  supplying  the  U.S.  market, 
including  recent  trends  in  production, 
capacity,  employment,  and 
consumption; 

3.  Trade  patterns  (both  imports  and 
exports),  factors  affecting  trade  patterns 
(including  tariffs  and  other  border 
measures),  and  competitive  conditions 
affecting  U.S.  production  and  trade; 

4.  Views  of  industry,  homebuilders, 
and  other  interested  parties  on  future 
developments  in  the  supply  of  and  the 
demand  for  U.S.  wood  structural 
building  components,  including  the 
effect  of  imports  (including  factors 
affecting  imports  such  as  tariffs  and 
other  border  measures)  and  non-wood 
substitutes  on  U.S.  production  and 
housing  construction;  and 

5.  A  comparison  of  the  strengths  and 
weaknesses  of  the  U.S.  industry  and 
major  U.S.  suppliers  in  such  areas  as 
raw  material  supply,  technological 
capabilities,  plant  and  equipment 
modernization,  and  present  capacity 
and  potential  capacity  expansion. 

As  requested  by  the  Committee,  the 
Commission's  report  will  cover 
structural  building  components 
including,  but  not  limited  to.  beams  and 
arches,  roof  and  floor  trusses.  I-joists, 
prefabricated  partitions  and  panels 
(including  headers)  for  buildings  and 
other  structural  wood  members,  and 
cover  the  period  1997-2002  to  the 
extent  possible.  As  requested,  the 
Commission  will  transmit  its  report  to 
the  Committee  by  April  30,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 


obtained  from  Alfred  Forstall.  Project 
Leader (202-205-3443  or 
AForstall@usitc.gov)  or  Vincent 
Honnold,  Deputy  Project  Leader  (202- 
205-3314  or  VHonnold@usitc.gov), 
Office  of  Industries,  U.S.  International 
Trade  Commission,  Washington,  DC 
20436.  For  information  on  legal  aspects 
of  this  investigation,  contact  William 
Gearhart  of  the  Office  of  General 
Counsel  (202-205-3091or 
wgearhart@usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202- 
205-1810). 

Public  Hearing:  A  public  hearing  in 
connection  with  the  investigation  will 
be  held  at  the  U.S.  hitemational  Trade 
Commission  Building,  500  E  Street  SW.. 
Washington,  DC  beginning  at  9:30  a.m. 
on  December  5,  2002.  All  persons  shall 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission,  500  E  Street  SW.. 
Washington.  DC  20436.  no  later  than 
5:15  p.m..  November  21.  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m..  November  25.  2002;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m..  December  19. 
2002.  In  the  event  that,  as  of  the  close 
of  business  on  November  21,  2002,  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  will  be  canceled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  (202- 
205-1806)  after  November  21.  2002.  to 
determine  whether  the  hearing  will  be 
held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  participating  in  the  hearing, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Commercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  beat  as 
confidential  must  be  provided  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"'at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  rules 
of  practice  and  procediue  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Senate  Conunittee  on  Finance  has 
requested  that  the  Commission  prepare 


a  public  report  (containing  no 
confidential  business  information). 
Accordingly,  any  confidential  business 
information  received  by  the 
Commissioain  this  investigation  and 
used  in  preparing  the  report  will  not  be 
published  in  a  maimer  that  would 
reveal  the  operations  of  the  firm 
supplying  the  information.  To  be 
assured  of  consideration  by  the 
Commission,  written  statements  relating 
to  the  Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  December  19.  2002.  All 
submissions  should  be  addressed  to  the 
Secretary.  United  States  International 
Trade  Commission.  500  E  Street  SW., 
Washington.  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 
Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov). 

List  of  Subjects 

Wood  structural  building 
components,  tariffs,  and  imports. 

Issued:  August  23,  2002. 
By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission . 
[FR  Doc.  02-21929  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  7020-O2-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-day  Notice  of  Information 
Collection  Under  Review:  New 
collection;  Prescription  Monitoring 
Program  Questionnaire. 

summary:  The  Department  of  Justice 
(DO J),  Drug  Enforcement 
Administration  (DEA)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  Comments  are 
encouraged  and  will  be  accepted  until 
October  28,  2002.  This  process  is 
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conducted  in  accordance  with  5  CFR 
1320.10. 

If  you  have  comments,  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
need  a  copy  of  the  proposed  information 
collection  instnunent  with  instructions 
or  need  additional  information,  please 
contact  Patricia  M.  Good,  Chief,  Liaison 
and  Policy  Section,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  Washington.  DC  20537. 

Written  comments  and  suggestions 
are  requested  from  the  public  and 
affected  agencies  concerning  the 
proposed  collection  of  information. 
Your  comments  should  address  one  or 
more  of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  biu-den  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  information  collection: 
New  collection. 

(2)  The  title  of  the  form/collection: 
Prescription  Monitoring  Program 
Questionnaire. 

(3)  The  agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  sponsoring  the  collection: 

Form  No.:  None. 

Applicable  component  of  the 
Department  sponsoring  the  collection: 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  U.S. 
Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract: 

Primary:  State  agencies. 

Other:  None. 

Abstract:  This  questionnaire  permits 
the  Drug  Enforcement  Administration  to 
compile  and  evaluate  information 
regarding  the  design,  implementation 
and  operation  of  state  prescription 
monitoring  programs.  Such  information 
allows  DEA  to  assist  states  in  the 


development  of  new  programs  designed 
to  enhance  the  ability  to  both  DEA  and 
state  authorities  to  prevent,  detect,  and 
investigate  the  diversion  and  abuse  of 
controlled  substances. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  25  respondents.  1 
response  per  year  x  5  hours  per 
response  =  125  annual  burden  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  125  aiuiual  burden  hours.  25 
respondents  x  5  hours  per  respondent 
per  year. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs.  Department 
Clearance  Officer.  Information 
Management  and  Security  Staff.  Justice 
Management  Division,  United  States 
Department  of  Justice,  Patrick  Heiuy 
Building.  Suite  1600,  601  D  Street,  NW., 
Washington.  DC  20530. 

Dated:  August  22.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  United  States 

Department  of  Justice. 

[FR  Doc.  02-21824  Filed  8-27-02;  8:45  am) 

BILUNG  CODE  4410-0»-«l 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  imder  review;  HRIFA 
Supplement  to  Form  1-485  Instructions, 
Form  I485C. 

The  Department  of  Justice. 
Immigration  and  Natiu-alization  Service 
(INS)  is  in  the  process  of  submitting  the 
following  information  collection  request 
for  review  and  clearance  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  sixtv  days  until 
October  28.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performcmce  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 


(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other    ■ 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
HRIFA  Supplement  to  Form  1485 
Instructions. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I485C.  Office  of 
Programs.  Adjudications  Division, 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
on  this  application  will  be  used  to 
determine  whether  an  alien  applying  for 
adjustment  of  status  under  the 
provisions  of  section  902  of  Division  A. 
Title  IX  of  Public  Law  105277  is  eligible 
to  become  a  permanent  resident  of  the 
United  States. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50.000  responses  at  15  minutes 
(.25  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  12,500  annual  burden  hours. 

If  you  have  comments,  suggestions,  or 
need  a  copy  of  the  proposed  information 
collection  instrument  with  instructions, 
or  additional  information,  please 
contact  Richard  A.  Sloan,  (202) 
5143291,  Director,  Regulations  and 
Forms  Services  Division.  Immigration 
and  Naturalization  Service,  U.S. 
Department  of  Justice,  Room  4304,  425 
I  Street.  NW..  Washington,  DC  20536. 
Additionally  comments  and/or 
suggestions  regarding  the  items 
contained  in  this  notice,  especially 
regarding  the  estimated  public  burden 
and  associated  response  time  may  also 
be  directed  to  Mr.  Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
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Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building.  Suite  1600. 
Washington,  DC  20530. 

Dated:  August  20.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-21838  Filed  8-27-02;  8:45  am) 

BILIJNG  CODE  4410-1(HH 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  60-day  notice  of  infonnation 
collection  under  review;  Inspection  of 
Persons  Applying  for  Admission; 
Transit  Without  Visa  (TWOV)  and 
Intemational-to-Intemational 
Agreements 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  conunents  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  October  28.  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  eissumptions  used: 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 


(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Inspection  of  Persons  Applying  for 
Admission;  Transit  Without  Visa 
(TWOV)  and  Intemational-to- 
Intemational  Agreements. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  No  Agency  Form  Number 
(File  No.  OMB-19).  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  This  Service  will  use  the  data 
collected  by  the  carrier  to  query  the 
Interagency  Border  Inspection  System 
(IBIS)  to  electronically  access  manifest 
and  query  results  in  advance  of  each 
flight's  arrival.  This  information 
collection  facilitates  rapid  inspection  at 
ports-of-entry. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  400  carrier  agreements  at  5 
hours  per  response  and  1 ,500,000 
queries  at  1  minute  (0.016  hoius)  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  26,000  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additioned  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/ or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biuden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  August  21.  2002. 
Richard  A.  Sloan, 

Director.  Department  Clearance  Officer, 
Department  of  Justice.  Immigration  and 
Naturalization  Services. 
[FR  Doc.  02-21839  Filed  8-27-02;  8:45  am] 
BU.UNG  CODE  44ia-10-M 


DEPARTIMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review;  Certificate  of 
Satisfactory  Pursuit.  Form  1-69. 


The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  infonnation  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encoiuaged  and  will  be  accepted  for 
sixty  days  until  October  28,  2002. 

Written  comments  and  suggestion 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  of 
other  forms  of  infonnation  techndlogy, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection; 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Certificate  of  Satisfactory  Piirsuit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-699.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  Services  uses  this  form 
to  verify  that  a  certified  course  provider 


Federal  Register /Vol.  67,  No.  167  /  Wednesday.  August  28,  2002 /Notices 


55277 


has  supplied  the  required  instructions 
to  temporary  resident  aliens,  in 
compliance  with  Public  Law  99-603 
and  Public  Law  100-204.  section  902. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100.000  responses  at  10 
minutes  (0.166  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  infonnation,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s]  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
.  contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  August  30.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 
Justice,  Immigration  and  Naturalization 
Service. 
[FR  Doc.  02-21840  Filed  8-27-02;  8:45  am] 

BIUJNC  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-day  notice  of  infonnation 
collection  under  review:  Notice  of 
Naturalization  Oath  Ceremony;  Form  N- 
445.  

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB).for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  23,  2002 


at  67  FR  19775,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
27,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biu-den  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725-1 7th  Street,  NW., 
Room  10235,  Washington,  DC  20503. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Natxualization  Oath 
Ceremony. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-445,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  The  information  fumished 
on  this  form  refers  to  events  that  may 
have  occurred  since  the  applicant's 
initial  interview  and  prior  to  the 


administration  of  the  oath  of  allegiance. 
Several  months  may  elapse  between 
these  dates  and  the  information  that  is 
provided  assists  the  officer  to  make  and 
render  an  appropriate  decision  on  the 
application. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  650,000  responses  at 
approximately  5  minutes  (.083)  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  53,950  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3191. 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  PaU-ick 
Henry  Building,  Suite  1600, 
Washington.  DC  20530. 

Dated:  August  21.2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-21841  Filed  8-27-02:  8:45  am] 

BILUNG  CODE  4410-10-M 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice. 


SUMMARY:  NARA  is  giving  public  notice 
that  the  agency  proposes  to  request 
extension  of  three  currently  approved 
information  collections.  The  first 
information  collection  is  used  to  advise 
requesters  of  (1)  the  correct  procedures 
to  follow  when  requesting  certified 
copies  of  records  for  use  in  civil 
litigation  or  criminal  actions  in  courts  of 
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law,  and  (2)  the  information  to  be 
provided  so  that  records  may  be 
identified.  The  second  information 
collection  is  used  when  veterans, 
dependents,  and  other  authorized 
individuals  request  information  from  or 
copies  of  documents  in  military 
personnel,  military  medical,  and 
dependent  medical  records.  The  third 
information  collection  is  a  survey  of 
Customer  Satisfaction  at  the  National 
Personnel  Records  Center  (Military 
Persoimel  Records  [MPR]  facility)  of  the 
National  Archives  and  Records 
Administration.  The  public  is  invited  to 
comment  on  the  proposed  information 
collection  pursuant  to  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Written  comments  must  be 
received  on  or  before  October  28,  2002 
to  be  assured  of  consideration. 
ADDRESSES:  Comments  should  be  sent 
to:  Paperwork  Reduction  Act  Comments 
(NHP),  Room  4400.  National  Archives 
and  Records  Administration,  8601 
Adelphi  Rd,  College  Park,  MD  20740- 
6001;  or  faxed  to  301-837-3213;  or 
electronically  mailed  to 
tamee.fechhelm@nara  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  proposed  information 
collections  and  supporting  statements 
should  be  directed  to  Tamee  Fechhelm 
at  telephone  number  301-837-1694,  or 
fax  number  301-837-3213. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(Public  Law  104-13),  NARA  invites  the 
general  public  and  other  Federal 
agencies  to  comment  on  proposed 
information  collections.  The  comments 
and  suggestions  should  address  one  or 
more  of  the  following  points:  (a) 
Whether  the  proposed  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  NARA; 
(b)  the  accuracy  of  NARA's  estimate  of 
the  burden  of  the  proposed  information 
collections;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  the  use  of 
information  technology.  The  comments 
that  are  submitted  will  be  summarized 
and  included  in  the  NARA  request  for 
Office  of  Management  and  Budget 
(0MB)  approval.  All  comments  will 
become  a  matter  of  public  record.  In  this 
notice,  NARA  is  soliciting  comments 
concerning  the  following  information 
collections:    * 

1.  Title:  Court  Order  Requirements. 

OMB  number:  3095-0038. 

Agency  form  number:  NA  Form 
13027. 


Type  of  review:  Regular. 

Affected  public:  Veterans  and  Former 
Federal  civilian  employees,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
5,000. 

Estimated  time  per  response:  15 
minutes. 

Frequency  of  response:  On  occasion. 

Estimated  total  annual  burden  hours: 
1,250  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1228.164.  In 
accordance  with  rules  issued  by  the 
Office  of  Personnel  Management,  the 
National  Personnel  Records  Center 
(NPRC)  of  the  National  Archives  and 
Records  Administration  (NARA) 
administers  Official  Personnel  Folders 
(OPF)  and  Employee  Medical  Folders 
(EMF)  of  former  Federal  civilian 
employees.  In  accordance  with  rules 
issued  by  the  Department  of  Defense 
(DOD)  and  the  Department  of 
Transportation  (DOT),  the  NPRC  also 
administers  military  service  records  of 
veterans  after  discharge,  retirement,  and 
death,  and  the  medical  records  of  these 
veterans,  current  members  of  the  Armed 
Forces,  emd  dependents  of  Armed 
Forces  personnel.  The  NA  Form  13027, 
Court  Order  Requirements,  is  used  to 
advise  requesters  of  (1)  the  correct 
procedures  to  follow  when  requesting 
certified  copies  of  records  for  use  in 
civil  litigation  or  criminal  actions  in 
courts  of  law  and  (2)  the  information  to 
be  provided  so  that  records  may  be 
identified. 

2.  Title:  Authorization  for  Release  of 
Military  Medical  Patient  Records, 
Request  for  Information  Needed  to 
Locate  Medical  Records,  Request  for 
Information  Needed  to  Reconstruct 
Medical  Data,  and  Questionnaire  about 
Military  Service. 

OMB  number:  3095-0039. 

Agency  form  number:  NA  Forms 
13036,  13042,  13055,  and  13075. 

Type  of  review:  Regular. 

Affected  public:  Veterans,  their 
authorized  representatives,  state  and 
local  governments,  and  businesses. 

Estimated  number  of  respondents: 
79,800. 

Estimated  time  per  response:  5 
minutes. 

Frequency  of  response:  On  occasion 
(when  respoixdent  wishes  to  request 
information  fi-om  a  military  personnel, 
military  medical,  and  dependent 
medical  record). 

Estimated  total  annual  burden  hours: 
6,650  hours. 

Abstract:  The  information  collection 
is  prescribed  by  36  CFR  1228.164.  In 
accordance  with  rules  issued  by  the 
Department  of  Defense  (DOD)  and  tlie 


Department  of  Transportation  (DOT, 
U.S.  Coast  Guard),  the  National 
Personnel  Records  Center  (NPRC)  of  the 
National  Archives  and  Records 
Administration  (NARA)  administers 
military  personnel  and  medical  records 
of  veterans  after  discharge,  retirement, 
and  death.  In  addition,  NRPC 
administers  the  medical  records  of 
dependents  of  service  personnel.  When 
veterans,  dependents,  and  other 
authorized  individuals  request 
information  fi'om  or  copies  of 
docxmients  in  military  personnel, 
military  medical,  and  dependent 
medical  records,  they  must  provide  on 
forms  or  in  letters  certain  information 
about  the  veteran  and  the  nature  of  the 
request.  A  major  fire  at  the  NPRC  on 
July  12, 1973,  destroyed  numerous 
military  records.  If  individuals'  requests 
involve  records  or  information  from 
records  that  may  have  been  lost  in  the 
fire,  requesters  may  be  asked  to 
complete  NA  Form  13075, 
Questionnaire  about  Military  Service,  or 
NA  Form  13055,  Request  for 
Information  Needed  to  Reconstruct 
Medical  Data,  so  that  NPRC  staff  can 
search  alternative  sources  to  reconstruct 
the  requested  information.  Requesters 
who  ask  for  medical  records  of 
dependents  of  service  personnel  and 
hospitedization  records  of  military 
personnel  are  asked  to  complete  NA 
Form  13042,  Request  for  hiformation 
Needed  to  Locate  Medical  Records,  so 
that  NPRC  staff  can  locate  the  desired 
records.  Certain  types  of  information 
contained  in  military  personnel  and 
medical  records  are  restricted  from 
disclosure  unless  the  veteran  provides  a 
more  specific  release  authorization  than 
is  normally  required.  Veterans  are  asked 
to  complete  NA  Form  13036, 
Authorization  for  Release  of  Military 
Medical  Patient  Records,  to  authorize 
release  to  a  third  party  of  a  restricted 
type  of  information  foimd  in  the  desired 
record. 

3.  Title:  National  Persoimel  Records 
Center  (NPRC)  Survey  of  Customer 
Satisfaction 

OMB  number:  3095-0042. 

Agency  form  number:  N/A. 

Type  of  review:  Regular. 

Affected  public:  Federal,  state  and 
local  government  agencies,  veterans, 
and  individuals  who  write  the  Military 
Personnel  Records  (MPR)  facility  for 
information  from  or  copies  of  official 
military  personnel  files. 

Estimated  number  of  respondents: 
4,960. 

Estimated  time  per  response:  10 
minutes. 

Frequency  of  response:  On  occasion 
(when  respondent  writes  to  MPR 
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requesting  information  from  official 
military  personnel  files). 

Estimated  total  annual  burden  hours: 
827  hours. 

Abstract:  The  information  collection 
is  prescribed  by  EO  12862  issued 
September  11, 1993,  which  requires 
Federal  agencies  to  survey  their 
customers  concerning  customer  service. 
The  general  purpose  of  this  data 
collection  is  to  initially  support  the 
business  process  reengineering  (BPR)  of 
the  MPR  reference  service  process  and 
then  provide  MPR  management  with  an 
ongoing  mechanism  for  monitoring 
customer  satisfaction.  In  particular,  the 
purpose  of  the  National  Personnel 
Records  Center  (NPRC)  Survey  of 
Customer  Satisfaction  is  to  (1)  provide 
baseline  data  concerning  customer 
satisfaction  with  MPR's  reference 
service  process,  (2)  identify  areas  within 
the  reference  service  process  for 
improvement,  and  (3)  provide  MPR 
management  with  customer  feedback  on 
the  effectiveness  of  BPR  initiatives 
designed  to  improve  customer  service  as 
they  are  implemented.  In  addition  to 
supporting  the  BPR  effort,  the  National 
Personnel  Records  Center  (NPRC) 
Survey  of  Customer  Satisfaction  will 
help  NARA  in  responding  to 
performance  planning  and  reporting 
requirements  contained  in  the 
Government  Performance  and  Results 
Act  (GPRA). 

Dated:  August  21,  2002. 
L.  Reynolds  Cahoon, 

Assistant  Archivist  for  Human  Hesources  and 
Information  Services. 
[FR  Doc.  02-21896  Filed  8-27-02:  8:45  am) 

BILUNG  CODE  7515-01-P 


NEWS  MEDIA  CONTACT:  Telephone:  (202) 
314-6100. 

Individuals  requesting  specific 
accommodations  should  contact  Ms. 
Carolyn  Dargan  at  (202)  314-6305  by 
Friday,  August  30,  2002. 
FOR  MORE  INFORMATION  CONTACT:  Vicky 
D'Onofrio,  (202)  314-6410. 

Dated:  August  23.  2002. 
Vicky  D'Onofrio, 

Federal  Register  Liaison  Officer. 

[FR  Doc.  02-21966  Filed  8-26-02;  10:50  am] 

BILUNG  CODE  7533-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting 

TIME  AND  PLACE:  9:30  a.m.,  Wednesday, 

September  4,  2002. 

PLACE:  NTSB  Conference  Center,  4291 

L'Enfant  Plaza  SW.,  Washington,  DC 

20594. 

STATUS:  The  two  items  are  Open  to  the 

Public. 

MATTERS  TO  BE  CONSIDERED: 

7488    Railroad  Special  Investigation 
Report — Two  Rear-End  Collisions 
Involving  Chicago  Transit  Authority 
Rapid  Transit  Trains  at  Chicago,  Illinois, 
on  June  17  and  August  3,  2001. 

7409    Highway  Accident  Report — 
Collision  Between  Truck-Tractor 
Semitrailer  and  School  Bus  near 
Mountainbiug,  Arkansas,  on  May  31, 
2001. 


NUCLEAR  REGULATORY 
COMMISSION 

Documents  Containing  Reporting  or 
Recordkeeping  Requirements;  Office 
Of  Management  and  Budget  (OMB) 
Review 

AGENCY:  Nuclear  Regulatory 
Commission  (NRC). 
action:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35). 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision. 

2.  The  title  of  the  information 
collection:  Proposed  Rule— 10  CFR  Part 
40 — Amendments  to  Require  NRC 
Approval  for  Transfers  of  Certain  Source 
Materials  by  Specific  Licensees 

3.  The  form  number  if  applicable:  Not 
applicable. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Licensees  desiring  to  transfer 
quantities  of  less  than  0.05  percent 
source  material  to  exempt  persons 
under  10  CFR  40.13(a). 

6.  An  estimate  of  the  number  of 
responses:  7  per  year. 

7.  The  estimated  number  of  annual 
respondents:  5. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  300  hours  (250 
hours  for  initial  transfer  requests  and  50 
hours  for  additional  information  if 
requested  by  NRC). 

9.  An  indication  of  whether  section 
3507(d),  Pub.  L  104-13  applies: 
Applicable. 

10.  Abstract:  The  Nuclear  Regulatory 
Commission  (NRC)  is  proposing  to 
amend  its  regulations  to  require  NRC 
approval  for  transfers  from  licensees  of 


quantities  of  source  material  that  is  less 
than  0.05  percent  by  weight  to  persons 
exempt  from  licensing  requirements 
under  §  40.13(a).  The  object  of  this 
proposed  action  is  to  ensure  that  the 
regulations  regarding  transfers  of 
materials  containing  low  concentrations 
of  source  material  are  adequate  to 
protect  public  health  and  safety. 

Submit  by  September  27,  2002, 
comments  that  address  the  following 
questions: 

1.  Is  the  proposed  collection  of 
information  necessan.'  for  the  NRC  to 
properly  perform  its  hmctions?  Does  the 
information  have  practical  utility? 

2.  Is  the  burden  estimate  accurate? 

3.  Is  there  a  way  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected? 

4.  How  can  the  burden  of  the 
information  collected  be  minimized, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology? 

A  copy  of  the  submittal  may  be 
viewed  free  of  charge  at  the  NRC  Public 
Document  Room.  One  White  Flint 
North,  11555  Rockville  Pike.  Room  ()- 
1  F21,  Rockville.  MD  20852.  The 
proposed  rule  indicated  in  "The  title  of 
the  information  collection"  is  or  has 
been  published  in  the  Federal  Register 
within  several  days  of  the  publication 
date  of  this  Federal  Register  Notice.  The 
OMB  clearance  package  and  rule  are 
available  at  the  NRC  worldwide  Web 
site:  http://viWM:nrc.gov/public-involve/ 
doc-comment/omb/index.html  for  60 
days  after  the  signature  date  of  this 
notice  and  are  also  available  at  the  rule 
forum  site,  http://ruleforumllnl.gov. 

Comments  and  questions  should  be 
directed  to  the  OMB  reviewer  by 
September  27,  2002:  Bryon  Allen.  Office 
of  Information  and  Regulatory  Affairs 
(3150-0020),  NEOB-10202,  Office  of 
Management  and  Budget,  Washington. 
DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton.  (301)415-7233. 

Dated  at  Rorkvillc.  Maryland,  ihis  l.llli  ii.n 
of  August  2002. 

For  the  Nurlear  Regulatory  Commission 
Brenda  Jo.  Shelton, 

SRC  Clearance  Officer.  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  02-21885  Filed  8-27-02:  8:45  ami 
BILUNG  CODE  75S0-0t-P 
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NUCLEAR  REGULATORY 
COMMISSION 

Notice  of  Issuance  of  Draft  NUREG  for 
Public  Comment 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Notice  of  issuance  of  Draft 

NUREG  for  public  comment. 

SUMMARY:  The  Nuclear  Regulatory 
Commission  is  issuing  Draft  NUREG- 
1761  "Radiological  Surveys  for 
Controlling  Release  of  Solid  Materials" 
for  public  comment  for  a  90-day  period. 
Copies  of  the  Draft  NUREG  report  can  be 
obtained  through  the  NRC  homepage 
address :  h ttp :///www.nrc.gov/rea ding- 
rm/ doc-collections/ n  uregs/staff/. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  E.  Powers;  e-mail:  gep@nrc.gov 
telephone:  (301)  415-6212;  Office  of 
Nuclear  Regulatory  Research,  Mail  Stop 
T-9F31,  USNRC.  Washington  DC 
20555-0001. 

SUPPLEMENTARY  INFORMATION:  The  U.S. 
Nuclear  Regulatory  Commission  (NRC) 
has  issued  Draft  NUREG-1761 
"Radiological  SiuT/eys  for  Controlling 
Release  of  Solid  Materials"  for  a  90-day 
public  comment  period.  The  report  was 
prepared  by  the  NRC  technical  staff 
with  input  from  the  Oak  Ridge  Institute 
for  Science  and  Education  (ORISE),  staff 
of  the  U.S.  Department  of  Energy,  the 
Environmental  Measurements 
Laboratory  (EML),  and  Oak  Ridge 
National  Laboratory  (ORNL).  The  NRC 
staff  is  developing  a  technical  basis  to 
support  decisions  on  the  control  of 
slightly  contaminated  solid  materials. 
Specifically,  the  solid  materials  being 
evaluated  include  metals,  building 
concrete,  onsite  soils,  equipment, 
furniture,  and  other  solid  materials, 
which  are  present  at,  and/or  used  in, 
licensed  nuclear  facilities  during 
routine  operations.  This  draft  report 
provides  information  about  measuring 
residual  radioactivity  in  materials  that 
are  to  be  cleared  from  nuclear  facilities, 
including  guidance  about  designing, 
performing,  and  documenting 
radiological  surveys  of  solid  materials 
(including  characterization  practices 
and  measiuement  protocols). 

Information  received  through  the 
public  comment  process  will  be 
considered  in  revising  NUREG-1761 
before  publication  in  final  form. 
Specifically,  the  NRC  staff  is  seeking 
information  through  comments  on  the 
Draft  NUREG  regarding  the  optimization 
of  surveys  through  the  use  of  standard 
and  advanced  instrumentation  and 
analytical  methods. 

Inlormation  on  the  Draft  NUREG  for 
public  comment  can  be  accessed  using 


the  following  NRC  homepage  address: 
http:///vvwT\'.nrc.gov/reading-rm/doc- 
collections/nuregs/staff/  or  by  notifying 
the  NRC  staff  contact,  George  E.  Powers. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  .August  2002. 

For  the  Nuclear  Regulatory  Commission. 
William  R.  Ott, 

Acting  Chief.  Radiation  Protection, 
Eniironmental  Risk  and  Waste  Management 
Branch.  Division  of  Risk  Assessment  and 
Applications.  Office  of  Nuclear  Regulatory 
Research. 

[FR  Doc.  02-21884  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  7S90-<)1-P 


RAILROAD  RETIREMENT  BOARD 

Actuarial  Advisory  Committee  With 
Respect  to  the  Railroad  Retirement 
Account;  Notice  of  Public  Meeting 

The  meeting  of  the  Actuarial  Advisory 
Committee  which  was  to  be  held  on 
August  23,  2002,  at  10  a.m.  at  the  office 
of  the  Chief  Actuary  of  the  U.S.  Railroad 
Retirement  Boeu-d,  844  North  Rush 
Street,  Chicago.  Illinois,  has  been 
canceled. 

The  person  to  contact  for  more 
information  is  Isaiah  Forrest,  Senior 
Actuary,  at  (312)  751-4739. 

Dated:  August  22,  2002. 
Beatrice  Ezerski, 

Secretary  to  the  Board. 

[FR  Doc.  02-2187,5  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  7905-01 -M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  Chicago  Stock 
Exchange,  Inc.  (Meritage  Hospitality 
Group,  Inc.,  Common  Stock,  $.01  par 
value)  File  No.  1-12319 

.•\ugust  22.  2002. 

Meritage  Hospitality  Group,  Inc.,  a 
Michigan  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2{d) 
thereunder,^  to  withdraw  its  Common 
Stock,  $.01  par  value  ("Security"),  from 
listing  and  registration  on  the  Chicago 
Stock  Exchange,  Inc.  ("CHX"  or 
"Exchange"). 

The  Issuer  states  in  its  application 
that  it  has  met  the  requirements  of  the 


CHX  Article  XXVni.  Rule  4,  by 
complying  with  Exchange's  rules 
governing  an  issuer's  voluntary 
withdrawal  of  a  security  from  listing 
and  registration.  In  making  the  decision 
to  withdraw  the  Security  from  listing 
and  registration  on  the  CHX,  the  Issuer 
states  that  the  Security  has  traded  on  the 
American  Stock  Exchange  ("Amex") 
since  1999.  The  Company  also  states 
that  based  on  its  most  recent  Form  10- 
Q  filing,  the  total  number  of  outstanding 
shares  of  its  Security  is  5,328,385. 

The  Issuer's  application  relates  solely 
to  the  withdrawal  of  the  Security  from 
listing  and  registration  on  the  CHX  and 
shall  have  no  affect  upon  the  Security's 
continued  listing  and  registration  on  the 
Amex  under  section  12(b)  of  the  Act.-' 

Any  interested  person  may,  on  or 
before  September  16,  2002,  submit  by 
letter  to  the  Secretary  of  the  Seciuities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609,  facts  bearing  upon  whether  the 
application  has  been  made  in 
accordance  with  the  rules  of  the  CHX 
and  what  terms,  if  any,  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it,  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Jonathan  G.  Katz, 

Secretary. 

[FR  Doc.  02-21952  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

(Release  No.  IC-25715;  File  No.  812-12632] 

Phoenix  Life  Insurance  Company,  et 
al.;  Notice  of  Application 

August  21.  2002. 

AGENCY:  Seciurities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  application  for  an 
order  pursuant  to  section  26(c)  of  the 
Investment  Company  Act  of  1940,  as 
amended  ("1940  Act")  approving 
certain  substitutions  of  securities,  and 
pursuant  to  section  17(b)  of  the  1940 
Act  exempting  related  transactions  from- 
section  17(a)  of  the  1940  Act. 

APPLICANTS:  Phoenix  Life  Insurance 
Company  ("Phoenix")  and  PHL  Variable 


<  15  U.S.C.  78/(d). 
M7CFR240.12d2-2(d). 


MS  U.S.C.  781(b). 
*17CFR200.30-3(a)(l). 
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bisiu-ance  Company  ("PHL  Variable") 
(together,  the  "Phoenix  Insurance 
Companies"),  and  Phoenix  Life  Variable 
Accumulation  Account  ("Phoenix  VA 
Account").  Phoenix  Life  Variable 
Universal  Life  Account  ("Phoenix  VUL 
Account"),  and  PHL  Variable 
Accumulation  Account  ("PHL  VA 
Accoimt")  (collectively,  the  "Separate 
Accounts"  and,  with  the  Phoenix 
Insurance  Companies,  the 
"Applicants"). 

SUMMARY  OF  THE  APPLICATION: 
Applicants  request  an  order  to  permit 
the  substitution  of  securities  issued  by 
the  Federated  Fund  for  U.S. 
Government  Securities  II  ("Federated 
Fimd"),  a  portfolio  of  Federated 
Insurance  Series  ("Federated  Trust"), 
for  securities  issued  by  the  Phoenix- 
Federated  U.S.  Govenunent  Bond  Series 
("Phoenix-Federated  Fund"),  a  series  of 
The  Phoenix  Edge  Series  Fund 
("Phoenix  Trust"),  held  by  the  Separate 
Accounts,  and  to  permit  certain  in-kind 
redemptions  and  purchases  in 
coimection  with  the  substitution  ("In- 
Kind  Transaction"). 
FILING  DATE:  The  application  was  filed 
on  September  14,  2001  and  was 
amended  and  restated  on  August  15, 
2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  Commission  orders  a 
hearing.  Interested  persons  may  request 
a  hearing  on  the  application  by  writing 
to  the  Secretary  of  the  Commission  and 
serving  Applicants  with  a  copy  of  the 
request,  personally  or  by  mail.  Hearing 
requests  must  be  received  by  the 
Commission  by  5:30  p.m.  on  September 
16,  2002  and  should  be  accompanied  by 
proof  of  service  on  the  Applicants,  in 
the  form  of  an  affidavit  or.  for  lawyers, 
a  certificate  of  service.  Hearing  requests 
should  state  the  nature  of  writer's 
interest,  the  reason  for  the  request,  and 
the  issues  contested.  Persons  may 
request  notification  of  the  date  of  the 
hearing  by  writing  to  the  Commission's 
Secretary. 

ADDRESSES:  Secretary.  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW..  Washington,  DC  20549-0609. 
Applicants,  c/o  Ruth  S.  Epstein,  Esq., 
Dechert,  1775  Eye  Street.  NW., 
Washington,  DC  20006-2401. 
FOR  FURTHER  INFORMATION  CONTACT:  H. 
Yuna  Peng,  Attorney,  at  (202)  942-0676. 
or  William  J.  Kotapish,  Assistant 
Director,  at  (202)  942-0670,  Office  of 
Insurance  Products.  Division  of 
Investment  Management. 
SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application  is 


available  for  a  fee  from  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (tel.  (202)  942-8090). 

Applicants'  Representations 

1.  Phoenix  is  a  life  insurance 
company  originally  chartered  in 
Connecticut  in  1851  and  redomiciled  to 
New  York  in  1992.  Phoenix  sells  life 
insurance  policies  and  variable  annuity 
contracts  and  variable  life  insurance 
policies  through  its  own  field  force  of 
agents  and  through  brokers. 

2.  PHL  Variable  is  an  indirect  wholly- 
owned  subsidiary  of  Phoenix.  PHL 
Variable  is  a  Connecticut  stock  company 
formed  on  April  24,  1981.  PHL  Variable 
sells  variable  annuity  contracts  through 
its  own  field  force  of  agents  and  through 
brokers. 

3.  The  Phoenix  VA  Account  and  the 
Phoenix  VUL  Account  are  separate 
accounts  of  Phoenix  created  on  June  21, 
1982  and  June  17, 1985,  respectively. 
The  PHL  VA  Account  is  a  separate 
account  of  PHL  Variable  created  on 
December  7. 1994.  The  Separate 
Accounts  own  virtually  all  of  the  issued 
and  outstanding  shares  of  the  Phoenix- 
Federated  Fund. 

4.  The  Separate  Accounts  are 
segregated  asset  accounts  of  the  Phoenix 
Insurance  Companies.  Each  Separate 
Accoimt  is  registered  with  the 
Commission  as  a  unit  investment  trust 
under  the  1940  Act.  The  Separate 
Accounts  fund  the  respective  variable 
benefits  available  under  the  variable 
aimuity  contracts  and  variable  life 
insurance  policies  (the  "Contracts") 
issued  by  the  Phoenix  Insurance 
Companies.  Each  of  the  Separate 
Accounts  is  divided  into  subaccounts, 
which  invest  in  shares  of  mutual  funds, 
or  series  thereof,  corresponding  to  the 
investment  designation  of  the  respective 
subaccount.  Units  of  interest  in  the 
Separate  Accounts  under  the  Contracts 
are  registered  under  the  Securities  Act 
of  1933,  as  amended  ("1933  Act"). 

5.  The  Contracts  offer  a  range  of 
investment  options,  which  include  all 
series  of  the  Phoenix  Trust  and  series  of 
other  variable  insiu-ance  products  funds 
that  are  managed  by  imaffiliated 
advisers,  including  the  Federated  Fund. 
Contract  owners  or  participants  may 
allocate  contributions  or  premium 
payments  among  these  variable  options 
and  any  fixed  investment  options 
available  imder  the  Contract. 
Contributions  or  premium  payments 
allocated  to  variable  funding  options  are 
held  in  corresponding  subaccounts  of 
the  appropriate  Separate  Accounts. 

6.  'Tne  Phoenix  Trust  is  an  open-end 
management  investment  company  of  the 
series  type  registered  under  the  1940 


Act  (File  No.  811-04642)  and  its  shares 
are  registered  under  the  1933  Act  on 
Form  N-IA  (File  No.  033-05033).  The 
Phoenix  Trust  currently  has  twenty- 
seven  separate  series  (nine  new  seri«?s 
are  in  the  process  of  being  organized). 
The  Phoenix  Trust  is  a  variable 
insurance  products  fund  that  currently 
offers  its  shares  exclusively  to  the 
Separate  Accounts,  although  the 
Phoenix  Trust  may  in  the  future  offer  its 
shares  to  other  insurance  company 
separate  accounts  and  qualified 
retirement  or  pension  plans. 

7.  Phoenix  Variable  Advisors.  Inc. 
("PVA")  currently  is  the  investment 
adviser  to  fifteen  series  of  the  Phoenix 
Trust.  PVA  is  registered  as  an 
investment  adviser  under  the 
Investment  Advisers  Act  of  1940,  as 
amended  (the  "Advisers  Act").  PVA  is 
an  indirect  wholly-owned  subsidiary  of 
Phoenix. 

8.  The  Phoenix-Federated  Fund  is  a 
series  of  the  Phoenix  Trust.  The 
Phoenix-Federated  Fund  invests 
primarily  in  debt  obligations  of  the  U.S. 
government,  its  agencies  and 
instrumentalities,  including  mortgage- 
backed  securities.  Its  investment  adviser 
is  PVA,  which  has  retained  Federated 
Investment  Management  Company 
("Federated")  as  subadviser.  In  that 
capacity.  Federated  performs  all  day-to- 
day portfolio  management  of  the 
Phoenix-Federated  Fund.  Federated,  a 
Delaware  business  trust  with  principal 
offices  at  1001  Liberty  Avenue, 
Pittsburgh,  Pennsylvania,  is  a  wholly- 
owned  subsidiary  of  Federated 
Investors,  Inc.,  and  is  not  an  affiliated 
person  of  PVA,  the  Phoenix  Insurance 
Companies,  or  the  Separate  Accounts 
within  the  meaning  of  section  2(a)(3)  of 
the  1940  Act. 

9.  The  Phoenix-Federated  Fund  is 
available  only  through  Phoenix- 
Federated  Fund  subaccounts  offered 
under  the  Contracts.  As  of  February- 16. 
2001,  the  Phoenix-Federated  Fund 
subaccounts  are  not  available  for 
allocations  of  Contract  value,  either  by 
premium  payment  or  transfer  of  account 
value,  except  by  Contract  owners  who. 
at  or  prior  to  that  time,  had  Contract 
value  allocated  to  the  Phoenix- 
Federated  Fund  subaccounts. 

10.  The  Federated  Trust  is  an  open- 
end  management  investment  company 
of  the  series  type  registered  under  the 
1940  Act  (File  No.  811-08042)  and  its 
shares  are  registered  under  the  1933  Act 
on  Form  N-lA  (File  No.  033-69268). 
The  Federated  Trust  currently  has 
thirteen  series.  The  Federated  Trust  is  a 
variable  insurance  products  fund  whose 
shares  are  available  exclusively  to 
separate  accounts  of  insurance 
companies  writing  variable  life 
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insurance  policies  and  variable  annuity 
contracts,  including  the  Separate 
Accoimts.  Under  Fimd  Participation 
Agreements  between  the  Phoenix 
Insurance  Companies,  Federated  Trust, 
and  Federated  Trust's  distributor  (the 
"distributor"),  the  distributor  pays  the 
Phoenix  Insurance  Companies  a  fee  for 
administrative  services  provided  by  the 
Phoenix  Insurance  Companies  to  their 
Contract  owners.  The  amount  of  the  fee 
is  computed  at  an  annual  rate  of  0.25% 
of  the  average  daily  net  asset  value  of 
shares  held  in  subaccoimts  for  which 
the  respective  Phoenix  Insurance 
Company  provides  administrative 
services.  The  distributor's  payments  to 


the  Phoenix  Insurance  Companies  are 
for  administrative  services  only  and  do 
not  constitute  payment  in  any  manner 
for  investment  advisory  services.  The 
Federated  Trust  changed  its  name  from 
Insurance  Management  Series  to 
Federated  Insiu-ance  Series  on 
November  14,  1995. 

11.  The  Federated  Fund  is  a  series  of 
the  Federated  Trust.  Like  the  Phoenix- 
Federated  Fund,  the  Federated  Fund 
invests  primarily  in  U.S.  Government 
securities,  including  mortgage-backed 
securities  issued  by  U.S.  government 
agencies.  Federated,  as  its  investment 
adviser,  provides  day-to-day  portfolio 
management  for  the  Federated  Fund. 


12.  The  Federated  Fund  is  not 
affiliated  with  the  Phoenix  Insurance 
Companies  except  as  the  Separate 
Accounts  may  be  deemed  affiliates  of 
the  Federated  Fund  by  virtue  of  their 
ownership  of  shares  of  the  Federated 
Fund. 

13.  Applicants  propose  to  substitute 
shares  of  the  Federated  Fund  for  shares 
of  the  Phoenix-Federated  Fimd  (the 
"Substitution").  Although  the 
investment  objectives  for  the  Phoenix- 
Federated  Fund  and  the  Federated  Fund 
are  stated  differently,  the  two  Funds 
have  substantially  similar  investment 
strategies  and  anticipated  risks,  as 
described  in  the  table  below. 


Removed  fund:  Phoenix-Federated  fund 


Substituted  fund:  Federated  fund 


Investment  Ot)jective  |  Total  return, 

of  tfie  U.S 


Principal  Investment  Strate- 
gies. 


Principal  Risks 


by  investing  primarily  in  debt  obligations 
govemment,  its  agencies  and  instrumen- 
talities. 
Under  normal  circumstances,  tfie  Phoenix-Federated 
Fund  will  invest  at  least  80%  of  its  total  assets  in 
debt  obligations  of  the  U.S.  govemment,  its  agencies 
and  instrumentalities,  including  mortgage-backed  se- 
curities. 

•  Interest  Rate  Risk 

•  Prepayment  Risk  

•  Credit  Risk 


Current  income,  by  investing  primarily  in  a  diversified 
portfolio  of  U.S.  govemment  securities. 

The  Federated  Fund*  invests  primarily  in  U.S.  govem- 
ment securities,  including  mortgage-backed  securi- 
ties issued  by  U.S.  govemment  agencies. 


•  Interest  Rate  Risk. 

•  Prepayment  Risk. 

•  Credit  Risk. 

•  Liquidity  Risk. 


14.  Federated  provides  the  day-to-day 
portfolio  management  for  both  the 
Phoenix-Federated  Fund  and  the 
Federated  Fund,  as  investment  adviser 
to  the  Federated  Fund  and  subadviser  to 
the  Phoenix-Federated  Fund. 


15.  The  Federated  Fund  has  lower 
overall  expenses  than  the  Phoenix- 
Federated  Fund.  The  chart  below  shows 
the  investment  advisory  fees,  other 
expenses  and  total  expenses  of  the 
Phoenix-Federated  Fund  and  the 


Federated  Fimd  for  the  year  ending 
December  31,  2001,  expressed  as  a 
percentage  of  average  daily  net  assets. 


Removed 
fund:  Phoenix- 
Federated 
Fund  in  2001 
(in  percent) 


Substituted 
fund:  Fed- 
erated Fund 

2001 
(in  percent) 


Advisory  Fee 

Shareholder  ServKes  Fee 

Other  Expenses 

Total  Expenses  

Total  Expenses  of  Waivers  and  Reimbursements 


0.60 
N/A 
0.86 


0.60 
0.25 
0.14 


1.46 
0.90 


0.99 
0.74 


16.  The  Federated  Fund  is 
substantially  larger  than  the  Phoenix- 
Federated  Fimd.  As  of  December  31, 
2001,  the  net  assets  of  the  Federated 
Fund  were  approximately  $300.4 
million,  while  the  net  assets  of  the 
Phoenix-Federated  Fund  were 
approximately  $15.1  million. 

17.  The  Phoenix-Federated  Fund  and 
the  Federated  Fund  each  pays  an 
investment  advisory  fee  equal,  on  an 
annual  basis,  to  0.60%  of  the  fund's 
average  daily  net  assets.  Under  its 
subadvisory  agreement  with  Federated, 
PVA  pays  Federated  a  subadvisory  fee 
in  the  amount  of  0.30%  of  the  Phoenix- 


Federated  Fund's  average  daily  net 
assets  up  to  $25  million,  0.25%  on  the 
next  $25  million,  and  0.20%  on  the  next 
$50  million.  The  fee  is  negotiable  on 
amounts  over  $100  million. 

18.  Under  the  terms  of  a  shareholder 
services  agreement  between  the 
Federated  Fund  and  Federated 
Shareholder  Services,  an  affiliate  of 
Federated,  the  Federated  Fund  may  pay 
a  fee  in  an  amount  up  to  0.25%  of  its 
average  annual  net  assets  to  Federated 
Shareholder  Services  for  providing 
certain  shareholder  services.  The 
Federated  Fund  did  not  pay  or  accrue 
the  shareholder  services  fee  during  the 


year  ending  December  31,  2001.  The 
Federated  Fund  has  no  present 
intention  of  paying  or  accruing  the 
shareholder  services  fee  during  the  year 
ending  December  31,  2002. 

19.  Total  expenses  net  of  waivers  and 
reimbursements  have  been  restated  to 
reflect  the  effect  of  current 
reimbursement  arrangements  as  if  they 
had  been  in  effect  during  all  of  2001. 
PVA  currently  reimburses  the  Phoenix- 
Federated  Fund  expenses,  other  than 
advisory  fees,  to  the  extent  such 
expenses  exceeded,  on  an  annual  basis, 
0.30%  of  the  Fund's  total  average  daily 
net  assets.  This  arrangement  has  been  in 


effect  since  May  1,  2002,  and  may  be 
discontinued  at  any  time.  During  2001, 
the  Phoenix-Federated  Fund's  total 
expenses  net  of  waivers  and 
reimbursements  were  0.82%  of  the 
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Phoenix-Federated  Fund 
Federated  Fund  


Phoenix-Federated  Fund's  total  average 
daily  net  assets,  based  on 
reimbursement  arrangements  in  place  at 
various  times  during  the  year. 


20.  The  table  below  shows  the  one. 
five,  and  ten  year  performance  for  each 
of  the  Funds,  in  addition  to  the  lifetime 
performance,  through  December  31, 
2001: 


One  year  (in 
percent) 


5.01 
7.03 


Five  years  (in         Ten  years  Life  of  fund  (in  percent) 

PGrCGnll 


N/A 
6.66 


N/A  '  10.59  (Dec  15   1999) 
N/A    6.28  (Mar.  28.  1994) 


21.  Applicants  state  that  each  of  the 
Contracts  reserves  to  Applicants  the 
right,  subject  to  compliance  with 
applicable  law,  to  substitute  shares  of 
another  fund  for  shares  of  the  Phoenix- 
Federated  Fund  held  by  the  Separate 
Accounts.  The  prospectuses  describing 
the  Contracts  contain  disclosure  of  this 
right. 

22.  Applicants  have  provided  their 
respective  Contract  owners  and 
participants  with  disclosure  of  the 
proposed  Substitution  through 
prospectuses  or  prospectus 
supplements,  as  appropriate.  Applicants 
will  send  Contract  owners  and 
participants  confirmation  of  the 
Substitution  within  five  days  after  the 
Substitution  is  effected. 

23.  Applicants  state  that,  as  described 
above,  the  two  Funds  have  substantially 
similar  investment  strategies  and  their 
day-to-day  portfolio  management  is 
performed  by  Federated,  within  the 
same  investment  group.  For  these 
reasons,  the  two  Funds  effectively 
represent  duplicative  options  under  the 
Contracts.  This  duplication  presents  an 
imnecessary  source  of  complexity  and 
possible  confusion  for  Contract  owners 
deciding  how  to  allocate  account  value 
under  the  Contracts. 

24.  Moreover,  Applicants  state  that 
the  Phoenix-Federated  Fund,  which 
commenced  operations  in  December 
1999,  has  not  proved  to  be  a  popular 
investment  option  under  the  Contracts 
and  has  never  grown  to  a  viable  size.  As 
of  December  31,  2001,  the  Phoenix- 
Federated  Fund  had  only  approximately 
$15.1  million  in  assets,  of  which 
approximately  $6.0  million  represents 
the  value  of  the  initial  seed  money.  As 

a  consequence  of  its  small  size,  the  gross 
expenses  of  the  Phoenix-Federated 
Fund  remain  high,  in  the  range  of  1.46% 
of  average  net  assets.  While  the 
Phoenix-Federated  Fund's  adviser 
currently  waives  or  reimburses  a 
significant  portion  of  these  expenses,  it 
is  under  no  obligation  to  continue  to  do 
so.  Finally,  since  the  Contracts  no 
longer  offer  the  Phoenix-Federated  Fund 
as  an  investment  option  to  Contract 
ovraers  who  have  not  previously 
allocated  account  value  to  it,  there  is  no 


reasonable  likelihood  that  the  Phoenix- 
Federated  Fund  will  grow  appreciably 
in  the  future. 

25.  Applicants  assert  that  the 
Substitution  is  proposed  to  eliminate 
the  above-described  duplication  by 
consolidating  the  assets  of  the  Phoenix- 
Federated  Fund  into  the  larger 
Federated  Fund.  With  this  goal  in  mind, 
Apphcants  believe  that  the  Substitution 
will:  (i)  Facilitate  Contract  owner 
understanding  of  the  underlying 
investment  options  for  the  Contracts 
and  reduce  the  potential  for  Contract 
owners  to  be  confused  by  two  separate 
underljring  investment  options  that 
invest  in  similar  types  of  securities  (i.e., 
securities  issued  or  guaranteed  by  the 
United  States  govemment,  its  agencies 
or  instrumentalities);  and  (ii)  provide 
Contract  owners  who  have  their 
Contract  values  currently  allocated  to 
the  Phoenix-Federated  Fund  with  an 
investment  in  a  larger  fund  that  permits 
greater  efficiency  and  diversification  in 
its  portfolio  holdings,  benefits  from 
economies  of  scale,  and  has  lower 
overall  expenses. 

26.  The  Phoenix  Insurance  Companies 
and  PVA  will  not  receive  for  three  years 
fi-om  the  date  of  the  Substitution  any 
direct  or  indirect  benefit  from  the 
Federated  Fund,  its  adviser  or 
underwriter,  or  from  affiliates  of  the 
Federated  Fund,  its  adviser  or 
underwriter,  in  connection  with  assets 
attributable  to  Contracts  affected  by  the 
Substitution,  at  a  higher  rate  than  the 
Phoenix  Insurance  Companies  or  PVA 
were  contractually  entitled  to  receive 
from  the  Phoenix  Federated  Fund,  its 
adviser  or  underwriter,  or  from  any  of 
their  affiliates,  including  without 
limitation.  Rule  12b-l  fees,  shareholder 
service  or  administrative  or  other 
service  fees,  revenue  sharing  or  other 
arrangements.  The  Phoenix  Insurance 
Companies  represent  that  the 
Substitution  and  their  selection  of  the 
Federated  Fund  is  not  motivated  by  any 
financial  consideration  paid  to  or  to  be 
paid  to  the  Phoenix  Insurance 
Companies  or  any  of  their  affiliates  by 
the  Federated  Fund,  its  adviser  or 
underwriter,  or  by  the  affiliates  of  the 


Federated  Fund,  its  adviser  or 
underwriter. 

27.  Applicants  assert  that  the 
proposed  Substitution  is  designed  to 
provide  Contract  owners  and 
participants  with  an  opportunity  to 
continue  their  investment  in  a  similar 
investment  option  without  interruption 
and  without  any  cost  to  them.  In  this 
regard,  the  Phoenix  Insurance 
Companies  will  be  responsible  for 
expenses  incurred  in  connection  with 
the  Substitution  and  related  filings  and 
notices,  including  legal,  accounting  and 
other  fees  and  expenses.  On  the 
effective  date  of  the  Substitution,  the 
amount  of  any  Contract  owners  or 
participant's  Contract  value  or  the  dollar 
value  of  a  Contract  owner's  or 
participant's  investment  in  the  relevant 
Contract  will  not  change  as  a  result  of 
the  Substitution. 

28.  Applicants  state  that  they  have 
filed  with  the  Commission  and  have 
sent  to  all  existing  and  new  Contract 
owners  and  participants  prospectuses  or 
supplements  to  prospectuses  containing 
a  description  of  the  proposed 
Substitution  (the  "Notice").  The  Notice 
disclosed  the  impact  of  the  Substitution 
on  fees  and  expenses  at  the  underlying 
fund  level.  The  Notice  informed  affected 
Contract  owners  and  participants  (i.e.. 
those  Contract  owners  or  participants 
who  have  Contract  value  allocated  lo 
the  Phoenix-Federated  Fund 
subaccount)  that  they  will  have  the 
opportunity  to  reallocate  Contract  value: 

a.  prior  to  the  Substitution,  from  the 
Phoenix-Federated  Fund  subaccount:  or 

b.  for  thirty  days  after  the 
Substitution,  from  the  Federated  Fund 
subaccount  to  other  subaccounts 
available  under  the  respective  Contracts 
without  the  imposition  of  any  transfer 
charge  or  limitation  and  without 
diminishing  the  number  of  free  transfers 
that  may  be  made  in  a  given  contract 
year.  Existing  Contract  owners  and 
participants  who  have  not  previously 
received  a  prospectus  for  tha  Federated 
Fund,  and  new  Contract  owners  and 
participants,  have  been  or  will  be  sent 

a  prospectus  for  the  Federated  Fund. 

29.  Applicants  state  that  confirmation 
of  the  Substitution  (the  "Confirmation") 
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will  be  mailed  to  affected  Contract 
owners  and  participants  within  five 
days  after  the  Substitution  is  effected 
(the  "Substitution  Date").  The 
Confirmation  will  disclose:  (i)  That  the 
Substitution  was  carried  out;  and  (ii) 
that  affected  Contract  owners  and 
participants  will  have  the  opportunity 
to  reallocate  Contract  value  for  thirty 
days  after  the  Substitution  from  the 
Federated  Fund  subaccount  to  other 
subaccoujits  available  under  the 
respective  Contracts  without  the 
imposition  of  any  transfer  charge  or 
limitation  and  without  diminishing  the 
number  of  free  transfers  that  may  be 
made  in  a  given  contract  year. 

30.  Applicants  state  that  it  is  expected 
that  the  Substitution  will  be  effected  by 
redeeming  the  shares  of  the  Phoenix- 
Federated  Fund  in  kind  on  the 
Substitution  Date  at  their  net  asset 
value.  Those  assets  will  then  be 
contributed  in  kind  to  the  Federated 
Fund  to  purchase  its  shares  at  their  net 
asset  value  on  the  same  date. 

31.  In-kind  redemptiops  and 
contributions  will  be  done  in  a  manner 
consistent  with  the  investment 
objectives,  policies  and  diversification 
requirements  of  the  Federated  Fund  and 
the  Phoenix-Federated  Fund.  All  assets 
subject  to  in-kind  redemption  and 
purchase  will  be  valued  based  on  the 
normal  valuation  procedures  of  the 
Federated  Fund  and  the  Phoenix- 
Federated  Fund,  as  set  forth  in  the 
registration  statements  for  the  Federated 
Trust  and  the  Phoenix  Trust.  To  the 
extent  that  any  shares  are  redeemed 
otherwise  than  in  kind,  the  Phoenix 
Insurance  Companies  will  assimie  any 
related  brokerage  costs. 

32.  Applicants  assert  that  the 
significant  terms  of  the  Substitution 
described  above  include: 

a.  The  Federated  Fund  will  have 
investment  objectives,  investment 
strategies  and  anticipated  risks  that  are 
compatible  with  or  similar  to  those  of 
the  Phoenix-Federated  Fund. 

b.  The  fees  and  expenses  of  the 
Federated  Fimd  are  lower  than  those  of 
the  Phoenix-Federated  Fund. 

c.  To  the  extent  that  any  shares  are 
redeemed  otherwise  than  in  kind,  the 
Phoenix  Insurance  Companies  will  be 
responsible  for  brokerage  costs  incurred 
in  connection  with  those  redemptions. 

d.  Affected  Contract  owners  and 
participants  may,  prior  to  the 
Substitution,  transfer  assets  from  the 
Phoenix-Federated  Fund  subaccount  to 
another  subaccount  available  under 
their  Contract  and,  for  thirty  days  after 
the  Substitution,  transfer  assets  from  the 
Federated  Fimd  subaccount  to  another 
subaccount  available  under  their 
Contract  without  the  imposition  of  any 


transfer  charge  or  limitation  and 
without  diminishing  the  number  of  free 
transfers  that  may  be  made  in  a  given 
contract  year. 

e.  The  Substitution  virill  be  effected  at 
the  relative  net  asset  value  of  the 
respective  shares  of  the  Phoenix- 
Federated  Fund  and  the  Federated  Fund 
in  conformity  with  section  22(c)  of  the 
1940  Act  and  Rule  22c-l  thereunder, 
without  the  imposition  of  any  transfer 
or  similar  charge  by  Applicants,  and 
with  no  change  in  the  amount  of  any 
Contract  owner's  or  participant's 
Contract  value  or  in  the  dollar  value  of 
any  Contract  owner's  or  participant's 
investment  in  such  Contract. 

f.  Contract  owners  and  participants 
will  not  inciur  any  fees  or  charges  as  a 
result  of  the  proposed  Substitution,  nor 
will  their  rights  or  the  Phoenix 
Insurance  Companies'  obligations  under 
the  Contracts  be  altered  in  any  way.  The 
Phoenix  Insurance  Companies  will  be 
responsible  for  expenses  incurred  in 
connection  with  the  proposed 
Substitution  and  related  filings  and 
notices,  including  legal,  accoimting  and 
other  fees  and  expenses.  The  proposed 
Substitution  will  not  cause  the  Contract 
fees  and  charges  currently  being  paid  by 
existing  Contract  owners  to  be  greater 
after  the  proposed  Substitution  than 
before  the  proposed  Substitution. 

g.  Redemptions  in  kind  and 
contributions  in  kind  will  be  done  in  a 
manner  consistent  with  the  investment 
objectives,  policies  and  diversification 
requirements  of  the  Phoenix -Federated 
Fund  and  the  Federated  Fimd. 
Consistent  with  Rule  17a-7(d)  under  the 
1940  Act,  no  brokerage  commissions, 
fees  (except  customary  transfer  fees)  or 
other  remuneration  will  be  paid  in 
connection  with  the  In-Kind 
Transaction. 

h.  The  Substitution  will  not  be 
counted  as  a  new  investment  selection 
in  determining  the  limit,  if  any,  on  the 
total  number  of  investment  options  that 
Contract  owners  and  participants  can 
select  during  the  life  of  a  Contract. 

i.  Applicants  do  not  believe  that  the 
Substitution  will  have  adverse  tax 
consequences  to  Contract  owners  and 
the  Substitution  will  not  alter  in  any 
way  the  annuity  or  life  benefits,  tax 
benefits  or  any  contractual  obligations 
of  Applicants. 

j.  Contract  owners  and  participants 
may  withdraw  amounts  under  the 
Contracts  or  terminate  their  interest  in 
a  Contract,  under  the  conditions  that 
currently  exist,  including  payment  of 
any  applicable  withdrawal  or  surrender 
charge. 

k.  Contract  owners  and  participants 
affected  by  the  Substitution  will  be  sent 
written  confirmation  of  the  Substitution 


that  identify  the  substitutions  made  on 
behalf  of  that  Contract  owner  or 
participant  within  five  (5)  days 
following  the  Substitution  Date. 

33.  Applicants  state  that  they  will  not 
complete  the  Substitution  unless  all  of 
the  following  conditions  are  met: 

a.  The  Commission  shall  have  issued 
an  order  approving  the  Substitution 
under  section  26(c)  of  the  1940  Act. 

b.  The  Commission  shall  have  issued 
an  order  exempting  the  In-Kind 
Transaction  bom.  the  provisions  of 
section  17(a)  of  the  1940  Act;  to  the 
extent  necessary  to  carry  out  the 
Substitution  as  described  herein. 

c.  Each  Contract  owner  or  participant 
will  have  been  mailed  the  Notice  and 
current  prospectuses  for  the  Contracts 
and  the  Federated  Fund. 

d.  Applicants  will  have  satisfied 
themselves,  based  on  advice  of  counsel 
familiar  with  insurance  laws,  that  the 
Contracts  allow  the  substitution  of 
funds  as  described  in  this  application, 
and  that  the  transactions  can  be 
consummated  as  described  herein  under 
applicable  insurance  laws  and  under  the 
various  Contracts. 

e.  Applicants  will  have  complied  with 
any  regulatory  requirements  they 
believe  are  necessary  to  complete  the 
transactions  in  each  jurisdiction  where 
the  Contracts  are  qualified  for  sale. 

Applicants'  Legal  Analysis 

1.  Section  26(c)  of  the  1940  Act 
provides  that  it  shall  be  unlawful  for 
any  depositor  or  trustee  of  a  registered 
imit  investment  trust  holding  the 
security  of  a  single  issuer  to  substitute 
another  security  for  such  security  unless 
the  Commission  shall  have  approved 
such  substitution;  and  the  Commission 
shall  issue  an  order  approving  such 
substitution  if  the  evidence  establishes 
that  it  is  consistent  with  the  protection 
of  investors  and  the  purposes  fairly 
intended  by  the  policy  and  provisions  of 
the  1940  Act. 

2.  Applicants  submit  that  the 
Contracts  reserve  to  Applicants  the 
right,  subject  to  compliance  with 
applicable  law,  to  substitute  shares  of 
the  Federated  Fund  for  shares  of  the  • 
Phoenix -Federated  Fimd  held  by  the 
Separate  Accounts.  Applicants  assert 
that  they  have  reserved  this  right  of 
substitution  both  to  protect  themselves 
and  their  Contract  owners  and 
participants  in  situations  where  either 
might  be  harmed  or  disadvantaged  by 
events  affecting  the  issuer  of  the 
securities  held  by  a  Separate  Account 
and  to  preserve  the  opportunity  to 
replace  such  shares  in  certain  situations 
where  a  substitution  could  benefit 
themselves  and  their  Contract  owners 
and  participants. 
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3.  Applicants  assert  that  the  proposed 
Substitution  protects  the  Contract 
owners  and  participants  who  have 
allocated  Contract  value  to  the  Phoenix- 
Federated  Fund  by:  (i)  Providing  an 
underlying  investment  option  for  the 
subaccounts  invested  in  the  Phoenix- 
Federated  Fund  that  invests  in  similar 
types  of  securities  as  those  in  which  the 
Phoenix-Federated  Fund  invests;  (ii) 
providing  such  Contract  owners  and 
participants  with  simpler  and  more 
focused  disclosure  documents;  and  (iii) 
providing  such  Contract  owners  and 
participants  with  an  investment  option 
with  the  same  investment  advisory  fee 
and  lower  total  expenses  than  the 
current  investment  option. 

4.  Applicants  submit  that  the 
proposed  Substitution  meets  the 
standards  that  the  Commission  and  its 
staff  generally  have  applied  to  other 
substitutions  that  have  been  approved. 
The  Substitution  is  not  the  type  of 
substitution  that  Section  26(c)  was 
designed  to  prevent.  Unlike  traditional 
unit  investment  trusts  where  a  depositor 
could  only  substitute  an  investment 
security  in  a  maimer  that  permanently 
affected  all  the  investors  in  the  trust,  the 
Contracts  provide  each  Contract  owner 
and  participant  with  the  right  to 
exercise  his  own  judgment  and  transfer 
Contract  values  into  any  other  available 
variable  and/or  fixed  investment  option. 
Additionally,  the  proposed  Substitution 
will  not,  in  any  manner,  reduce  the 
nature  or  quality  of  the  available 
investment  options.  Moreover, 
Applicants  wUl  offer  Contract  owners 
and  participants  the  opportunity  to 
transfer  amounts  out  of  the  affected 
subaccount  without  any  cost  or  other 
penalty  that  may  otherwise  have  been 
imposed  until  thirty  days  after  the 
Substitution  Date.  "The  proposed 
Substitution,  therefore,  will  not  result  in 
the  type  of  costiy  forced  redemption 
that  Section  26(c)  was  designed  to 
prevent. 

5.  Applicants  submit  that  the 
proposed  Substitution  is  also  unlike  the 
type  of  substitution  that  Section  26(c) 
was  designed  to  prevent  in  that,  by 
purchasing  a  Contract,  Contract  owners 
and  participants  select  much  more  than 
a  particular  underlying  fund  in  which  to 
invest  their  Contract  values.  Contract 
owners,  in  purchasing  a  Contract,  also 
select  the  specific  type  of  insurance 
coverage  offered  by  Applicants  under 
the  applicable  Contract,  as  well  as 
numerous  other  rights  and  privileges  set 
forth  in  the  Contract.  It  is  likely  that,  in 
choosing  to  purchase  a  Contract,  the 
Contract  owner  also  may  have 
considered  the  size,  financial  condition, 
and  reputation  for  service  of  the 
Phoenix  Insurance  Companies.  None  of 


these  considerations  and  factors  will 
change  as  a  result  of  the  proposed 
Substitution. 

6.  Section  17(a)(1)  of  the  1940  Act 
prohibits  any  affiliated  person  of  a 
registered  investment  company,  or  any 
affiliated  person  of  such  a  person,  acting 
as  principal,  from  knowingly  selling  any 
security  or  other  property  to  that 
company.  Section  17(a)(2)  of  the  1940 
Act  generally  prohibits  the  same 
persons,  acting  as  principals,  from 
knowingly  purchasing  any  security  or 
other  property  from  the  registered 
investment  company. 

7.  Section  17(b)  oJt  the  1940  Act 
provides  that  the  Commission  may, 
upon  application,  issue  an  order 
exempting  any  proposed  transaction 
from  the  provisions  of  Section  17(a)  if 
evidence  establishes  that: 

a.  the  terms  of  the  proposed 
transaction,  including  the  consideration 
to  be  paid  or  received,  are  reasonable 
and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned; 

b.  the  proposed  transaction  is 
consistent  with  the  policy  of  each 
registered  investment  company 
concerned,  as  recited 'in  its  registration 
statement  and  reports  filed  under  the 
1940  Act;  and 

c.  the  proposed  transaction  is 
consistent  with  the  general  purposes  of 
the  1940  Act. 

8.  Applicants  assert  that  the  proposed 
In-Kind  Transaction,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable  and  fair  and  do  not 
involve  overreaching  on  the  part  of  any 
person  concerned.  Applicants  maintain 
that  the  terms  of  the  proposed 
Substitution,  including  the 
consideration  to  be  paid  and  received, 
are  reasonable,  fair  and  do  not  involve 
overreaching  because:  (i)  The  proposed 
Substitution  will  not  adversely  affect  or 
dilute  the  interests  of  Contract  owners 
and  participants;  (ii)  with  respect  to 
those  securities  for  which  market 
quotations  are  readily  available,  the 
proposed  Substitution  will  comply  with 
the  conditions  set  forth  in  Rule  17a-7. 
other  than  the  requirement  relating  to 
cash  consideration;  and  (iii)  with 
respect  to  those  securities  for  which 
market  quotations  are  not  readily 
available,  the  proposed  Substitution 
will  be  effected  in  accordance  with  the 
Phoenix-Federated  Fund's  and  the 
Federated  Fund's  normal  valuation 
procedures,  as  set  forth  in  the 
registration  statements  of  the  Phoenix 
Trust  and  the  Federated  Trust. 

9.  Applicants  submit  that  the  In-Kind 
Transaction  will  be  effected  at  the 
respective  net  asset  values  of  the 
Phoenix-Federated  Fund  and  the 


Federated  Fund,  as  determined  in 
accordance  with  the  procedures 
disclosed  in  the  registration  statements 
of  the  Phoenix  Trust  and  the  Federated 
Trust  and  as  required  bv  Rule  22c-l 
under  the  1940  Act.  The  In-Kind 
Transaction  will  not  change  the  dollar 
value  of  any  participant's  or  Contract 
owner's  investment  in  any  of  the 
Separate  Accounts,  the  value  of  any 
Contract,  the  accumulation  value  or 
other  value  credited  to  any  Contract,  or 
the  death  benefit  payable  under  any 
Contract.  After  the  proposed  In-Kind 
Transaction,  the  value  of  a  Separate 
Account's  investment  in  the  Federated 
Fund  will  equal  the  value  of  its 
investment  in  the  Phoenix-Federated 
Fund  before  the  In-Kind  Transaction. 

10.  Applicants  assert  that  the 
proposed  In-Kind  Transaction  will 
comply  in  substance  with  the  principal 
conditions  of  Rule  17a-7.  Applicants 
will  assure  themselves  that  the  Phoenix 
Trust  and  the  Federated  Trust  will  carry 
out  the  proposed  In-Kind  Transaction  in 
conformity  with  the  conditions  of  Rule 
17a-7  (or,  as  applicable,  the  Phoenix- 
Federated  Fund's  and  the  Federated 
Fund's  normal  valuation  procedures,  as 
set  forth  in  the  registration  statements  of 
the  Phoenix  Trust  and  the  Federated 
Trust),  except  that  the  consideration 
paid  for  the  securities  being  purchased 
or  sold  will  not  be  cash.  The  proposed 
In-Kind  Transaction  will  be  effected 
based  upon  the  independent  current 
market  price  of  the  portfolio  securities 
as  specified  in  paragraph  (b)  of  Rule 
17a-7.  The  proposed  In-Kind 
Transaction  will  comply  with  paragraph 
(d)  of  Rule  17a-7  because  no  brokerage 
commission,  fee  or  other  remuneration 
will  be  paid  to  any  party  in  connection 
with  the  proposed  In-Kind  Transaction. 
Furthermore,  a  written  record  of  the 
proposed  In-Kind  Transaction  will  be 
maintained  and  preserved  in  accordance 
with  paragraph  (f)  of  Rule  17a-7. 

11.  Applicants  submit  that  even 
though  the  proposed  In-Kind 
Transaction  will  not  comply  with  the 
cash  consideration  requirement  of 
paragraph  (a)  of  Rule  17a-7,  the  terms 
of  the  proposed  In-Kind  Transaction 
will  offer  to  the  Phoenix-Federated 
Fund  and  the  Federated  Fund  the  same 
degree  of  protection  from  overreaching 
that  Rule  17a-7  generally  provides  in 
connection  with  the  purchase  and  sale 
of  securities  under  that  Rule  in  the 
ordinary  course  of  business.  In 
particular,  because  all  of  the  portfolio 
securities  of  the  Phoenix-Fedorated 
Fund  will  be  transferred  to  the 
Federated  Fund,  and  these  portfolio 
securities  were  selected  and  retained,  or 
will  be  selected  between  the  date  of  this 

.  application  and  the  Substitution  Date, 
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without  regard  to  the  proposed  In-Kind 
Transaction,  none  of  the  parties  will  be 
in  a  position  to  "dump"  undesirable 
securities  on  either  the  Phoenix- 
Federated  Fimd  or  the  Federated  Fund 
or  to  transfer  desirable  seciuities  to 
other  advisory  clients.  Nor  can  the 
Phoenix  Insurance  Companies  (or  any  of 
their  affiliates)  effect  the  proposed  In- 
Kind  Transaction  at  a  price  that  is 
disadvantageous  to  the  Phoenix- 
Federated  Fund  or  the  Federated  Fund. 

12.  Applicants  submit  that  the 
proposed  redemption  of  shares  of  the 
Phoenix-Federated  Fund  will  be 
consistent  with  the  investment  policies 
of  the  Phoenix-Federated  Fund,  as 
recited  in  the  current  registration 
statement  of  the  Phoenix  Trust, 
provided  that  the  shares  are  redeemed  at 
their  net  asset  value  in  conformity  with 
Rule  22C-1  under  the  1940  Act. 
Likewise,  the  proposed  sale  of  shares  of 
the  Federated  Fund  for  investment 
securities  is  consistent  with  the 
investment  policy  of  the  Federated 
Fimd,  as  recited  in  the  registration 
statement  of  the  Federated  Trust, 
provided  that:  (i)  the  shares  are  sold  at 
their  net  asset  value;  and  (ii)  the 
investment  securities  are  of  the  type  and 
quality  that  the  Federated  Fund  could 
have  acquired  with  the  proceeds  from 
the  sale  of  its  shares  had  the  shares  been 
sold  for  cash.  The  second  of  these 
conditions  is  met  for  the  proposed  In- 
Kind  Transaction  becaase  the  Federated 
Fund  is  compatible  with  or  similar  to 
the  Phoenix-Federated  Fimd. 

13.  Applicants  assert  that  the  In-Kind 
Transaction  is  consistent  with  the 
general  purposes  of  the  1940  Act  and 
that  the  In-Kind  Transaction  does  not 
present  any  of  the  conditions  or  abuses 
that  the  1940  Act  was  designed  to 
prevent.  i 

Conclusion 

Applicants  assert  that,  for  the  reasons 
stated  above,  the  requested  order 
approving  the  Substitution  and 
exempting  the  In-Kind  Transaction 
should  be  granted. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  02-21953  Filed  8-27-02;  8:45  am) 
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SECURmES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Release  No. 
25716;  812-12514] 

USAIIIanz  Variable  Insurance  Products 
Trust  and  USAIIIanz  Advisers,  LLC; 
Notice  of  Application 

August  22,  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  section 
15(a)  of  the  Act  and  rule  18f-2  under 
the  Act. 

SUMMARY  OF  THE  APPLICATION:  USAllianz 
Variable  Insurance  Products  Trust  (the 
"Fimd")  and  USAllianz  Advisers,  LLC 
(the  "Manager")  (together, 
"Applicants")  request  an  order  that 
would  permit  them  to  enter  into  and 
materially  amend  subadvisory 
agreements  without  shareholder 
approval. 

RUNG  DATES:  The  application  was  filed 
on  May  2,  2001,  and  amended  on 
August  19,  2002.  Applicants  have 
agreed  to  file  an  amendment  during  the 
notice  period,  the  substance  of  which  is 
reflected  in  this  notice. 
HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  Applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  16.-  2002,  and  should  be 
accompanied  by  proof  of  service  on 
Applicants,  in  the  form  of  an  affidavit 
or,  for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  may  request  notification  of  a 
hearing  by  writing  to  the  SEC's 
Secretary. 

ADDRESSES:  Secretary,  SEC,  450  5th 
Street.  NW.,  Washington,  DC  20549- 
0609.  Applicants:  the  Fund,  c/o  BISYS 
Fund  Services,  3435  Stelzer  Road, 
Columbus,  OH  43219;  the  Manager, 
5701  Golden  Hills  Drive,  Minneapolis, 
MN  55416. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christine  Y.  Greenlees,  Senior  Counsel, 
at  (202)  942-0581,  or  Mary  Kay  Freeh, 
Branch  Chief,  at  (202)  942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 


SUPPLEMENTARY  INFORMATION:  The 
following  is  a  simmiary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  5th  Street, 
NW.,  Washington,  DC  20549-0102 
(telephone  (202)  942-8090). 

Applicants'  Representations 

1.  The  Fimd,  a  Delaware  business 
trust,  is  registered  under  the  Act  as  an 
open-end  management  investment 
company.  The  Fund  currently  is 
comprised  of  multiple  series  (each  a 
"Portfolio,"  and  collectively,  the 
"Portfolios"),  each  with  its  own 
investment  objectives  and  policies. ^  The 
Portfolios  currently  serve  as  the 
investment  medium  for  variable  life 
insurance  policies  and  variable  aimuity 
contracts  issued  by  Allianz  Life 
Insurance  Company  of  North  America  or 
its  insurance  company  affiliate. 
Preferred  Life  Insurance  Company  of 
New  York. 

2.  The  Manager,  registered  under  the 
Investment  Advisers  Act  of  1940  (the 
"Advisers  Act"),  serves  as  the 
investment  adviser  to  the  Portfolios 
pursuant  to  an  investment  advisory 
agreement  with  the  Fund  ("Management 
Agreement")  that  was  approved  by  the 
board  of  trustees  of  the  Fund  (the 
"Board"),  including  a  majority  of  the 
trustees  who  are  not  "interested 
persons,"  as  defined  in  section  2(a)(19) 
of  the  Act  ("Independent  Trustees"), 
and  by  each  Portfolio's  initial 
shareholder.^  Under  the  tqrms  of  the 
Management  Agreement,  the  Manager 


'  Applicants  also  request  relief  with  respect  to 
future  series  of  the  Fund  and  any  other  registered 
open-end  management  investment  companies  and 
their  series  that:  (a)  Are  advised  by  the  Manager  or 
any  entity  controlling,  controlled  by,  or  under 
common  control  with  the  Manager:  (b)  use  the 
manager  of  managers  structure  described  in  the 
application;  and  (c)  comply  with  the  terms  and 
conditions  in  the  application  ("Future  Portfofios." 
included  in  the  term  "Portfolios").  The  Fund  is  the 
only  existing  registered  open-end  management 
investment  company  that  currently  intends  to  rely 
on  the  requested  order.  If  the  name  of  any  Portfolio 
contains  the  name  of  a  Portfolio  Manager  (as 
defined  below),  it  will  be  preceded  by  the  name  of 
the  Manager  or  the  name  "USAZ,"  which  is  an 
abbreviation  of  the  name  "USAllianz  Advisers, 
LLC." 

2  One  of  the  Portfolios,  the  USAZ  Money  Market 
Fund,  was  recently  restructured.  The  former 
investment  adviser  of  the  USAZ  Money  Market 
Fund,  Allianz  of  America,  Inc.,  an  affiliate  of  the 
Manager,  currently  serves  as  its  Portfolio  Manager 
(as  defined  below)  and  the  Manager  serves  as  its 
investment  adviser.  The  restructuring  to  permit  the 
USAZ  Money  Market  Fund  to  operate  under  the 
manager  of  managers  structure  will  require  the 
approval  of  its  shareholders.  A  shareholder  meeting 
of  the  USAZ  Money  Market  Fund  is  scheduled  to 
take  place  on  August  30,  2002,  for  that  purpose,  as 
well  as  the  ratification  of  its  Management 
Agreement  with  the  Manager  and  its  Portfolio 
Management  Agreement  (as  defined  below)  with  the 
Portfolio  Manager. 
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provides  investment  management 
services  for  each  Portfolio  and  may  hire 
one  or  more  subadvisers  ("Portfolio 
Managers")  to  exercise  day-to-day 
investment  discretion  over  the  assets  of 
the  Portfolio  pursuant  to  separate 
investment  sub-advisory  agreements 
("Portfolio  Management  Agreements"). 
All  current  and  future  Portfolio 
Managers  will  be  registered  under  the 
Advisers  Act.  Portfolio  Managers  are 
recommended  to  the  Board  by  the 
Manager  and  selected  and  approved  by 
the  Board,  including  a  majority  of  the 
Independent  Trustees.  The  Manager 
compensates  each  Portfolio  Manager  out 
of  the  fees  paid  to  the  Manager  by  the 
applicable  Portfolio. 

3.  Subject  to  Board  review,  the 
Manager  selects  Portfolio  Managers  for 
the  Portfolios,  monitors  and  evaluates 
Portfolio  Manager  performance,  and 
oversees  Portfolio  Manager  compliance 
with  the  Portfolios'  investment 
objectives,  policies,  and  restrictions. 
The  Manager  recommends  Portfolio 
Managers  based  upon  a  number  of 
factors  used  to  evaluate  their  skills  in 
managing  assets  pursuant  to  particular 
investment  objectives.  The  Manager  also 
recommends  to  the  Board  whether  a 
Portfolio  Management  Agreement 
should  be  renewed,  modified  or 
terminated. 

4.  Applicants  request  relief  to  permit 
the  Manager,  subject  to  Board  approval, 
to  enter  into  and  materially  amend 
Portfolio  Management  Agreements 
without  shareholder  approval.  ^  The 
requested  relief  will  not  extend  to  a 
Portfolio  Manager  that  is  an  affiliated 
person,  as  defined  in  section  2(a)(3)  of 
the  Act,  of  the  Fund  or  the  Mapager, 
other  than  by  reason  of  serving  as  a 
Portfolio  Manager  to  one  or  more  of  the 
Portfolios  (an  "Affiliated  Portfolio 
Manager"). 

Applicants'  Legal  Analysis 

1.  Section  15(a)  of  the  Act  provides, 
in  relevant  part,  that  it  is  unlawful  for 
any  person  to  act  as  an  investment 
adviser  to  a  registered  investment 
company  except  pursuant  to  a  written 
contract  that  has  been  approved  by  the 
vote  of  a  majority  of  the  company's 
outstanding  voting  securities.  Rule  18f- 
2  under  the  Act  provides  that  each 
series  or  class  of  stock  in  a  series 
company  affected  by  a  matter  must 


3  The  term  "shareholders"  includes  variable 
contract  owners,  as  applicable.  The  Fund's 
prospectus  has  disclosed  with  respect  to  each 
Portfolio,  except  in  the  case  of  the  USAZ  Money 
Market  Fund,  since  the  effective  date  of  its 
registration  statement,  that  the  Fund  would  seek  an 
exemptive  order  from  the  Commission  permitting 
changes  in  Portfolio  Managers  without  submitting 
the  Portfolio  Management  Agreements  to  a  vote  of 
the  applicable  Portfolio's  shsroholders. 


approve  the  matter  if  the  Act  requires 
shareholder  approval. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security,  or  transaction  or  any 
class  or  classes  of  persons,  securities,  or 
transactions  from  any  provision  of  the 
Act,  or  from  any  rule  thereunder,  if  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act.  Applicants 
believe  that  the  requested  relief  meets 
this  standard  for  the  reasons  discussed 
below. 

3.  The  investment  structure  of  the 
Portfolios  is  different  from  that  of 
traditional  investment  companies. 
Applicants  assert  that  investors  are 
relying  on  the  Manager's  experience  to 
select  one  or  more  Portfolio  Managers 
best  suited  to  achieve  a  Portfolio's 
desired  investment  objectives. 
Applicants  assert  that,  from  the 
perspective  of  the  investor,  the  role  of 
the  Portfolio  Managers  is  comparable  to 
that  of  individual  portfolio  managers 
employed  by  other  investment  advisory 
firms.  Applicants  contend  that  requiring 
shareholder  approval  of  the  Portfolio 
Management  Agreements  would  impose 
unnecessary  costs  and  delays  on  the 
Portfolios,  and  may  preclude  the 
Manager  fi-om  acting  promptly  in  a 
manner  considered  advisable  by  the 
Board.  Applicants  note  that  the 
Management  Agreement  will  remain 
subject  to  the  shareholder  approval 
requirements  of  section  15(a)  of  the  Act 
and  rule  18f-2  under  the  Act. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Before  a  Future  Portfolio,  that  does 
not  currently  have  an  effective 
registration  statement  and  whose  public 
shareholders  will  purchase  shares  on 
the  basis  of  a  prospectus  containing  the 
disclosures  contemplated  by  condition 
number  2  below,  may  rely  on  the  order 
requested  herein,  the  operation  of  the 
Future  Portfolio  in  the  manner 
described  in  the  application  will  be 
approved  by  its  initial  shareholder(s) 
before  shares  of  such  Future  Portfolio 
are  offered  to  the  public. 

2.  The  prospectus  of  each  Portfolio 
relying  on  the  requested  relief  will 
disclose  the  existence,  substance  and 
effect  of  any  order  granted  pursuant  to 
the  application.  In  addition,  each 
Portfolio  relying  on  the  requested  relief 
will  hold  itself  out  to  the  public  as 
employing  the  manager  of  managers 
structure  described  in  the  application.  A 
Portfolio's  prospectus  will  prominently 


disclose  that  the  Manager  has  ultimate 
responsibility  to  oversee  the  Portfolio 
Managers  and  recommend  their  hifing, 
termination  and  replacement. 

3.  The  Manager  will  provide  general 
management  services  to  each  of  the 
Portfolios,  including  overall  supervisor), 
responsibility  for  the  general 
management  and  investment  of  each 
Portfolio's  assets,  and.. subject  to  the 
review  and  approval  by  the  Board  will: 
(i)  Set  each  Portfolio's  overall 
investment  strategies;  (ii)  evaluate, 
select,  and  recommend  Portfolio 
Managers  to  manage  all  or  part  of  a 
Portfolio's  assets:  (iii)  when  appropriate, 
allocate  and  reallocate  a  Portfolio's 
assets  among  multiple  Portfolio 
Managers:  (iv)  monitor  and  evaluate  the 
investment  performance  of  Portfolio 
Managers;  and  (v)  implement 
procedures  reasonably  designed  to 
ensure  that  the  Portfolio  Managers 
comply  with  the  relevant  Portfolio's 
investment  objectives,  policies,  and 
restrictions. 

4.  At  all  times,  a  majority  of  the  Board 
will  be  persons  who  are  Independent 
Trustees,  and  the  nomination  of  new  or 
additional  Independent  Trustees  will  be 
placed  within  the  discretion  of  the  then- 
existing  Independent  Trustees. 

5.  The  Manager  will  not  enter  into  a 
Portfolio  Management  Agreement  on 
behalf  of  a  Portfolio  with  any  Affiliated 
Portfolio  Manager,  unless  such 
agreement,  including  the  compensation 
to  be  paid  thereunder,  has  been 
approved  by  the  shareholders  of  the 
applicable  Portfolio. 

6.  When  a  Portfolio  Manager  change 
is  proposed  for  a  Portfolio  with  an 
Affiliated  Portfolio  Manager,  the  Board, 
including  a  majority-  of  the  Independent 
Trustees,  will  make  a  separate  finding, 
reflected  in  the  minutes  of  the  meeting 
of  the  Board,  that  such  change  is  in  the 
best  interests  of  the  applicable  Portfolio 
and  its  shareholders  and  does  not 
involve  a  conflict  of  interest  from  which 
the  Manager  or  the  Affiliated  Portfolio 
Manager  derives  an  inappropriate 
advantage. 

7.  No  trustee  or  officer  of  the  Fund  or 
director  or  officer  of  the  Manager  will 
own  directly  or  indirectly  (other  than 
through  a  pooled  investment  vehicle 
that  is  not  controlled  by  that  director, 
trustee,  or  officer)  any  interest  in  a 
Portfolio  Manager  except  for:  (i) 
ownership  of  interests  in  the  Manager  or 
any  entity  that  controls,  is  controlled  by. 
or  is  under  common  control  with  the 
Manager;  or  (ii)  ownership  of  less  than 
1%  of  the  outstanding  securities  of  any 
class  of  equity  or  debt  of  a  publicly- 
traded  company  that  is  either  a  Portfolio 
Manager  or  an  entity  that  controls,  is 
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controlled  by,  or  is  under  common 
control  with  a  Portfolio  Manager. 

8.  Within  90  days  of  the  hiring  of  any 
new  Portfolio  Manager,  the  Manager 
will  furnish  the  shareholders  of  the 
applicable  Portfolio  all  the  information 
about  the  new  Portfolio  Manager  that 
would  be  included  in  a  proxy  statement. 
This  information  will  include  any 
changes  in  such  disclosure  caused  by 
the  addition  of  a  new  Portfolio  Manager. 
To  meet  this  obligation,  the  Manager 
will  provide  the  shareholders  of  the 
applicable  Portfolio  with  an  information 
statement  meeting  the  requirements  of 
Regulation  14C  and  Schedule  14C  under 
the  Securities  Exchange  Act  of  1934 
("the  1934  Act"),  as  well  as  the 
requirements  of  Item  22  of  Schedule 
14A  under  the  1934  Act. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-21954  Filed  8-27-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46379;  File  No.  SR-Amex- 
2002-69] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  Proposed  Rule  Ciiange  by  the 
American  Stock  Exchange  LLC  to 
Correct  an  improperly  Numbered  Rule 

August  19,  2002. 

Pursuant  to  section  19fb)(l)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19l>-4  thereunder,^ ' 
notice  is  hereby  given  that  on  August 
14,  2002,  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  1, 11  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Amex  has  designated  this  proposal 
as  one  concerned  solely  with  the 
administration  of  the  Amex  pursuant  to 
section  19(b)(3)(A){iii)  of  the  Act,^  and 
Rule  19b-4(f)(3)  *  thereunder,''  which 


'  15  U.S.C.  78s(b)(t). 

M7CFR  240.19b-*. 

M5  U.S.C.  78s(b)(3)(A)(iii). 

*  17  CFR  240.19b-4({l(3). 

'Despite  inconsistencies  in  the  proposed  rule 
change,  the  Amex  confirmed  that  the  proposed  rule 
change  is  filed  pursuant  to  section  19(b)(3)(A)(iii) 
and  Rule  19b-4(f)(3l  thereunder,  because  it  makes 
no  substantive  changes,  and  is  concerned  solelv 
with  the  administration  of  the  Amex.  15  U.S.C. 
78s(b)(3)(A)(iii),  17  CFR  240.19b-*(n(3).  August  19. 
2002  telephone  conversation  between  Ivonne  Natal,- 


renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  change  the  rule 
number  originally  assigned  to  Amex 
Rule  431  (Anti-Money  Laundering 
Compliance  Program)  to  Amex  Rule 
432.  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  replace  the 
rule  number  originally  assigned  to 
Amex  Rule  431  (Anti-Money 
Laundering  Compliance  Program),  and 
replace  it  with  Amex  Rule  432.  The 
Amex  chose  the  wrong  rule  nimiber 
inadvertently  when  it  filed  SR-Amex- 
20G2-52.fi  At  that  time,  there  already 
existed  an  Amex  Rule  431.  The  Amex 
proposes  to  make  no  other  changes  to 
the  rule  at  this  time. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act  ^  in  general  and  furthers  the 
objectives  of  section  6(b)(1)  of  the  Act  ^ 
in  particular  in  that  it  is  designed  to 
enforce  compliance  by  its  members  and 
persons  associated  with  its  members, 
with  the  rules  of  the  Exchange. 


Assistant  General  Counsel,  Amex,  and  Joseph 
Morra.  Special  Counsel.  Division  of  Market 
Regulation,  Commission. 

^  See  Securities  Exchange  Act  Release  No.  46258 
(July  25.  2002),  67  FR  49715  (July  31,  2002) 
(approval  order). 

'15  U.S.C.  78fl[b). 

»15  U.S.C.  78f(b)(l). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(iii)  of  the  Act »  and 
subparagraph  (f)(3)  of  Rule  19b-4 
thereuj[ider,^°  because  it  is  concerned 
solely  with  the  administration  of  the 
Amex.  At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Conmiission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609,  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U,S,C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  shoidd  refer  to  file  number 
SR-Amex-2002-69  and  should  be 
submitted  by  September  18,  2002. 


"15  U.S.C.  78s(b)(3)(A)(iii). 
">  17  CFR  240.19b-4(f)(3). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-21956  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^16393;  File  No.  SR^mex- 
2002-31] 

Self-Regulatory  (Organizations;  Order 
Granting  Approval  to  Propoaed  Rule 
Change  by  the  American  Stock 
Exchange  LLC  Requesting  Permanent 
Approval  of  Pilot  Program  Eliminating 
Position  and  Exarciae  Limits  for  XMI 
and  Xli  index  Options  and  Related  Flex 
Options 

August  21,  2002. 

Chi  April  12,  2002,  the  American 
Stock  Exchange  LLC  ("Amex"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act"),i  and  Rule  19b-4 
thereunder,^  a  proposed  nUe  change  to 
request  permanent  approval  of  the  pilot 
program  that  provides  for  the 
elimination  of  position  and  exercise 
limits  for  the  Major  Market  ("XMI")  and 
Institutional  ("XII")  broad-based  index 
options,  as  well  as  FLEX  Options  on 
these  indexes.^ 

The  proposed  nde  change' was 
published  for  comment  in  the  Federal 
Register  on  May  30,  2002.'*  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange  ^  and,  in  particular,  the 


"17  CFR  20O.3O-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

'On  February  1,  1999,  the  Commission  approved 
the  elimination  of  position  and  exercise  limits  for 
the  XMI  and  XII  index  options,  as  well  as  FLEX 
options  on  these  indexes  on  a  two-year  basis  (the 
"Pilot  Program").  See  Securities  Exchange  Act 
Release  No.  41011  (February  1, 1999),  64  FR  6405 
(February  9, 1999).  The  Pilot  Program  originally 
ended  on  February  1,  2001,  with  extensions  for  an 
additionpl  six-month  period  approved  on  July  3. 
2001  and  January  3,  2002,  respectively.  See 
Securities  Exchange  Act  Release  No.  44507  (July  3, 
2001),  66  FR  36348  (July  11,  2001);  and  Securities 
Exchange  Act  Release  No.  45234  (January  3.  2002). 
67  FR  1377  (January  10,  2002). 

♦  See  Securities  Exchange  Act  Release  No.  45975 
(May  23,  2002),  67  FR  37882  (May  30,  2002). 

*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 


requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereimder.  The  Commission  finds 
specifically  that  the  proposed  rule 
change  is  consistent  with  section  6(b)(5) 
of  the  Act  ^  in  that  it  is  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  bee  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

The  Commission  believes  that  it  is 
appropriate  to  eliminate  position  and 
exercise  limits  for  XMI  and  XII  options, 
as  well  as  related  FLEX  options,  on  a 
permanent  basis  based  on  the  Amex's 
experience  administering  the  Pilot 
Program.  The  Commission's  original 
order  approving  the  elimination  of 
position  and  exercise  limits  for  the  XMI 
and  Xn  index  options  (as  well  as  FLEX 
options  on  these  indexes)  on  a  two-year 
basis  required  the  Exchange  to  submit  a 
report  to  the  Commission  regarding  the 
status  of  the  Pilot  Program  so  that  the 
Commission  could  use  this  information 
to  evaluate  any  effects  of  the  program. ^ 

The  Exchange's  report  indicated  that 
from  February  1, 1999  through  March 
30,  2001,  no  customer  and/or  firm 
accounts  reached  a  level  of  100,000  or 
more  options  contracts  in  XMI  or  XII 
options.  During  this  review  period,  the 
Amex  did  not  discover  any  instances 
where  an  account  maintained  an 
unusually  large  unhedged  position.  In 
addition,  during  the  period  from  April 
2,  2001  through  February  28,  2002,  the 
Amex  did  not  experience  accoimts 
establishing  positions  in  excess  of  the 
standard  limit  applicable  to  each  index 
at  the  time  the  Pilot  Program  was 
approved.^ 

In  addition  to  no  identifiable 
problems  during  the  pilot  program,  the 
Commission  also  believes  that  the 
factors  for  approval  of  the  pilot  program 
continue  to  be  met.  For  example,  in 
approving  the  pilot,  the  Commission 
stated,  among  other  things,  that  the 
enormous  capitalization  of  and  deep, 
liquid  markets  for  the  imderlying 
securities  contained  the  XMI  and  XII 
indexes  significantly  reduces  concerns 


regarding  market  manipulation  or 
disruption  in  the  underlying  market. 

The  Commission  also  continues  to 
believe  that  the  financial  requirements 
imposed  by  the  Amex  and  the 
Commission  help  to  address  concerns 
that  a  member  or  its  customer  may  try 
to  maintain  an  inordinately  large 
unhedged  position  in  a  broad-based 
index  option.  The  Amex  has  the 
authority  to  impose  additional  margin 
and/or  assess  capital  charges  and  should 
be  able  to  monitor  accounts  to 
determine  when  such  action  is 
warranted. 

In  addition,  the  Commission  notes 
that  the  Amex  has  adopted 
surveillance  ^°  and  reporting  safeguards 
that  will  allow  it  to  detect  and  deter 
trading  abuses  arising  from  the 
elimination  of  position  and  exercise 
limits  for  XMI  and  XH.  and  FLEX 
options  on  these  indexes.^'  The 
Commission  continues  to  believe  that 
these  enhanced  procedures  are  critical 
in  our  determination  to  permanently 
approve  the  pilot.  While  the  pilot  report 
did  not  note  any  aberrations  or  concerns 
about  large  unhedged  positions,  the 
Commission  continues  to  believe  that 
these  procedures  will  enable  the  Amex 
to  adequately  assess  and  respond  to 
market  concerns  at  an  early  stage.  In  this 
regard,  the  Commission  continues  to 
expect  the  Amex  to  take  prompt  action, 
including  timely  communication  with 
the  Commission  and  other  marketplace 
self-regulatory  organizations  responsible 
for  oversight  of  trading  in  component 
stocks,  should  any  unanticipated 
adverse  market  effects  develop. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,'^  that^he 
proposed  rule  change  (File  No.  SR- 
Amex-2002-31)  be,  and  it  hereby  is, 
approved. 


proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

6  15  U.S.C.  78f. 

'  15  U.S.C.  78f(b)(5). 

'See  Securities  Exchange  Act  Release  No.  41011 
(February  1,  1999),  64  FR  6405  (February  9,  1999). 

"Telephone  call  between  Jeffrey  P.  Bums. 
Assistant  General  Counsel,  Amex,  and  Susie  Cho. 
Special  Counsel.  Division  of  Market  Regulation, 
Commission,  August  21,  2002.  At  the  time  the 
Commission  approved  the  Pilot  Program,  the 
position  limits  for  XMI  and  XII  were  34,000  and 
200,000,  respectively. 


'0  Disclosure  of  specific  surv'eillance  procedures 
could  provide  market  participants  with  information 
that  could  aid  potential  attempts  at  avoiding 
regulatory  detection  of  inappropriate  trading 
activity. 

"  The  Amexs  reporting  requirements  subjet.l 
XMI  and  XII.  and  FLEX  options  on  those  mdexes 
to  a  100.000  contract  hedge  reporting  requirement. 
Each  member  or  member  organization  that 
maintains  a  position  on  the  same  side  of  the  market 
in  excess  of  these  contract  thresholds  for  its  own 
account  or  for  the  account  of  a  customer  must  file 
a  report  that  includes,  but  is  not  limited  to.  data 
related  to  the  option  position,  whether  such 
position  is  hedged  and  if  so.  a  description  ol  the 
hedge.  If  applicable,  the  report  must  contain 
information  concerning  collateral  used  Id  carrv  the 
position. 

•2  15  U.S.C.  78s(b)(Z). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

[FR  Doc.  02-2f960  Filed  8-27-02;  8:45  am) 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46390;  File  No.  SR-4SE- 
2002-18] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  International  Securities  Exchange 
LLC  Relating  to  the  Execution  of 
Complex  Order»  involving  Options  and 
Single  Stock  Futures 

August  21.  2002. 

L  Introduction 

On  June  27,  2002,  the  International 
Securities  Exchange,  Inc.  ("ISE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(h)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
adopt  rules  and  procedures  governing 
the  execution  of  complex  orders 
involving  options  and  single  stock 
futures.  The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  17,  2002. ^  The 
Commission  received  no  comments  on 
the  proposed  rule  change.  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposal 

The  proposed  rule  change  would 
permit  Exchange  members  to  enter 
option-stock  future  complex  orders.  As 
is  the  case  with  stock-option  complex 
orders,  the  option  leg  of  the  transaction 
would  have  priority  over  non-customer 
orders  at  the  same  price.  The  Exchange 
would  execute  the  option  leg  of  the 
trade  and  the  parties  then  would  seek  to 
execute  the  stock  futures  leg  on  an 
appropriate  exchange.  Because  the  stock 
futiwes  products  may  not  be  fungible 
between  markets,  the  member  would  be 
required  to  specify  the  market  of 
execution  for  the  stock  futures  leg  of  the 
complex  order.  In  addition,  as  with 
stock-option  complex  orders,  if  the 
parties  are  unable  to  execute  the  stock 
futures  leg  of  the  transaction  due  to  a 
change  in  market  conditions,  the 
Exchange  would  cancel  the  option  leg  of 


the  transaction  at  the  request  of  a  party 
to  the  trade.  The  proposed  rule  change 
would  become  pcirt  of  the  complex  order 
pilot  program,  which  the  Commission 
has  approved  to  operate  through 
October  18,  2002.4 

III.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  exchange.^  In  particular,  the 
Commission  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)(5)  of  the  Act,**  which  requires, 
among  other  things,  that  the  Exchange's 
rules  be  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  for  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

In  general,  the  Commission  believes 
that  rules  permitting  the  execution  of 
complex  orders  serve  to  reduce  the  risk 
of  incomplete  or  inadequate  executions, 
while  increasing  efficiency  and 
competitive  pricing.  At  the  same  time, 
they  protect  the  priority  of  orders  of 
public  customers  by  permitting  the  legs 
of  complex  orders  to  trade  ahead  of  bids 
and  offers  established  in  a  market  place 
only  under  specific  restrictions.  The 
rule  change  authorizes  the  execution  of 
complex  orders  involving  options  and 
single  stock  futures  pursuant  to 
procedures  that  are  virtually  identical 
procedures  for  complex  orders 
involving  options  and  stocks.  The 
Commission  believes  that  these  types  of 
orders  are  of  a  similar  degree  of 
complexity  to  those  approved  in  the 
past  for  special  priority  rules,  and  it  is 
therefore  appropriate  to  afford  them  the 
same  treatment. 

IV.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change,  as  amended,  is  consistent 
with  the  requirements  of  the  Act  and 
rules  and  regulations  thereunder. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-ISE-2002-18) 
is  approved. 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. 8 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-21958  Filed  8-27-02;  8:45  amj 
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[Retoase  No.  34-46398;  Fito  No.  SR-NASD- 
2002-114] 

Self-Regulatory  Organizations;  Notice 
of  Rlhig  and  Immediate  Effectiveness 
of  ProfMsed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Availability 
of  Nasdaq  Services  and  Facilities  Until 
6:30  PM  Eastern  Time  After  the 
introduction  of  Nasdaq's 
SuperMontage  System 

August  22,  2002. 

Pursuant  to  section  19Cb)(l)  of  the 
Secm-ities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
19,  2002,  the  National  Association  of 
Securities  Dealers.  Inc.  ("NASD"), 
through  its  subsidiary.  The  Nasdaq 
Stock  Market,  Inc.  ("Nasdaq"),  filed 
with  the  Secm-ities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II  and  III  below,  which  Items 
have  been  prepared  by  Nasdaq.  Nasdaq 
filed  the  proposal  pursuant  to  section 
19(b)(3)(A)  of  the  Act,3  and  Rule  19b- 
4(f)(6)  thereunder,'*  which  renders  the 
proposal  effective  upon  filing  with  the 
Commission.^  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Reg:ulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  filed  this  proposed  rule 
change  setting  forth  the  operation  of 
Nasdaq's  current  after-hours  pilot 
program  extending  the  availability  of 
several  Nasdaq  services  and  facilities 
until  6:30  PM  ^  after  the  introduction  of 
Nasdaq's  SuperMontage  system. 
Although  the  proposed  rule  change  is 


"  17  CFR  20O.3O-3(a)(12). 
'  15  U.S.C  78s(b)(l). 
2  17CFR240.19t>-4. 

'  See  Securities  Exchange  Act  Release  No.  46181 
(July  11,  2002),  67  FR  47010. 


■*  See  Securities  Exchange  Act  Release  No.  4495S 
(October  18,  2001),  66  FR  53819  (October  24,  2001) 
(File  No.  SR-ISE-2001-18). 

''  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efTiciency,  competition,  and  capital 
formation.  15  U.S.C.  78c(f). 

«-15  U.S.C.  78frb)(5). 

M5  U.S.C.  78s(b)(2). 


''17CFR200.30-3(a)(12). 

1 15  U.S.C.  78s(b)(l). 

M7CFR240,19b-4. 

M5  U.S.C.  78s(b)(3)(A). 

« 17  CFR  240.19b-4(f)(6). 

^The  NASD  provided  the  Commission  with 
notice  of  its  intent  to  file  the  proposed  rule  change 
on  May  24,  2002.  See  Rule  19b-4(f}(6)(iii).  17  CFR 
240.19b-4(f)(6)(iii).  Nasdaq  asked  the  Commission 
to  waive  the  30-day  operative  delay. 

^  AH  references  to  time  are  Eastern  Time. 
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effective  upon  filing  with  the 
Commission,  Nasdaq  will  implement 
the  rule  change  within  30  days  after 
successful  completion  of  SuperMontage 
user  acceptance  testing.  The  text  of  the 
proposed  rule  change  is  below. 
Proposed  additions  are  in  italics. 

4701.  Definitions  • 

(a)  through  (iij  No  Change. 

(jj)  The  term  "End-of-Day"  shall 
mean,  for  orders  so  designated,  that  if 
after  entry  into  the  NNMS,  the  order  is 
not  fully  executed,  the  order  (or 
unexecuted  portion  thereof)  shall 
remain  available  for  potential  execution 
and/or  display  until  market  close  (4 
p.m.  Eastern  Time),  and  thereafter  for 
potential  execution  until  6:30  p.m. 
Eastern  Time,  after  which  it  shall  be 
returned  to  the  entering  party. 
***** 

4706.  Order  Entry  Parameters 

(a)  Non-Directed  Orders — 
(1)  General.  The  following 

requirements  shall  apply  to  Non- 
Directed  Orders  Entered  by  NNMS 
Market  Participants: 
(A)  through  (E)  No  Change. 

(b)  Directed  Orders  A  participant  may 
enter  a  Directed  Order  into  the  NNMS 
to  access  a  specific  Attributable  Quote/ 
Order  displayed  in  the  Nasdaq 
Quotation  Montage,  subject  to  the 
following  conditions  and  requirements: 

(1)  Unless  the  Quoting  Market 
Participant  to  which  a  Directed  Order  is 
being  sent  has  indicated  that  it  wishes 
to  receive  Directed  Orders  that  are 
Liability  Orders,  a  Directed  Order  must 
be  a  Non-Liability  Order,  and  as  such, 
at  the  time  of  en^  must  be  designated 
as' 

(A)  an  "All-or-None"  order  ("AON") 
that  is  at  least  one  normal  unit  of 
trading  (e.g.  100  shares)  in  excess  of  the 
Attributable  Quote/Order  of  the  Quoting 
Market  Participant  to  which  the  order  is 
directed;  or 

(B)  a  "Minimum  Acceptable 
Quantity"  order  ("MAQ"),  with  a  MAQ 
value  of  at  least  one  normal  unit  of 
trading  in  excess  of  Attributable  Quote/ 
Order  of  the  Quoting  Market  Participant 
to  which  the  order  is  directed.  Nasdaq 
will  append  an  indicator  to  the  quote  of 
a  Quoting  Market  Participant  that  has 
indicated  to  Nasdaq  that  it  wishes  to 
receive  Directed  Orders  that  are 
Liability  Orders. 

(2)  A  Directed  Order  may  have  a  time 
in  force  of  3  to  99  minutes,  or  may  be 
designated  as  a  "Day"  order,  or  an 
"End-of-Day"  order. 

(3)  Directed  Orders  shall  be  processed 
pursuant  to  Rule  4710(c). 

(c)  through  (f)  No  Change 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statut(H7  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  its  proposal 
and  discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below. 
Nasdaq  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  October  of  1999,  the  Commission 
approved  a  pilot  program  that  made 
available  certain  Nasdaq  systems  and 
facilities  until  6:30  PM.  Under  the  pilot, 
Nasdaq  provides,  until  6:30  PM,  the 
following  services:  (1)  SelectNet  Service 
("SelectNet");  (2)  Automated 
Confirmation  Transaction  Service 
("ACT");  (3)  Nasdaq  Quotation 
Dissemination  Service  ("NQDS");  and 
(4)  Nasdaq  Trade  Dissemination  Service 
("NTDS").  The  posting  of  quotations 
and/or  trading  of  securities  by  NASD 
members  during  the  period  of  time  after 
Nasdaq's  normal  market  close  and 
before  6:30  PM  was,  and  remains, 
voluntary.  Since  its  original  approval, 
this  pilot  program  has  been  extended 
numerous  times  and  has  operated 
continuously.''  Nasdaq  intends  to 
continue  to  provide  its  facilities  for 
voluntary  after-hours  trading  after  the 
introduction  of  SuperMontage. 

After  Nasdaq  launches  SuperMontage, 
market  participants  who  elect  to 
conduct  business  after  the  4  PM  Nasdaq 
market  close  will  do  so  in  same  manner 
as  they  do  today.  Quotes  entered  after 
hours  will  continue  to  be  disseminated 
by  Nasdaq  via  NQDS,^  and  Nasdaq's 
ACT  system  will  continue  to  accept 
trade  reports  up  to  6:30  PM.  Nasdaq  will 
also  continue  to  disseminate 
transactions  report  to  the  public  via  the 
consolidated  Securities  Information 
Processor  ("SIP").  The  pilot  will 
continue  to  operate  under  the  same 
terms  and  conditions  set  forth  in  the 


Commission's  previous  approval  order," 
including  the  continued  mandating  of 
90-second  trade  reporting  imtil  6:30  PM. 
The  only  changes  to  the  pilot  will  be 
ones  of  terminology.  Currently,  after- 
hours  market  participants  use  StelectNet 
to  communicate  with  each  other.  In  the 
SuperMontage  environment,  this  after- 
hours  service  will  be  provided  using  the 
Directed  Order  functionality  of  the 
SuperMontage  system,  a  functionality 
that  relies  extensively  on  the  current 
SelectNet  technology.  While  the 
SelectNet  system  name  will  no  longer  be 
used,  market  participants  that  wish  to 
communicate  with  each  other  after- 
hours  using  a  Nasdaq  system  will  use 
directed  orders  that  operate  exactly  the 
same  way  and  provide  the  same  features 
that  after-hours  SelectNet  orders  do 
today.  Similarly,  today's  SelectNet 
allows  a  market  participant  to  enter  an 
order  designated  as  an  "E"  indicating 
that  the  entering  party  wishes  it  to 
remain  in  effect  after  the  4  PM  market 
close,  until  6:30  PM,  when  all  Nasdaq 
systems  close. '°  In  the  SuperMontage 
environment,  such  orders  will  be  re- 
designated as  "End-of-Day" '("EOD") 
orders,  but  will  provide  exactly  the 
same  fimctionality  as  an  extended-hours 
"E"  order  in  today's  SelectNet.  The 
Directed  Order  process  will  remain,  like 
its  SelectNet  predecessor,  the  sole 
Nasdaq-provided  system  for 
participating  in  after-hours  trading. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  section  15A  of  the  Act," 
in  general  and  with  section  15A(b)(6)  of 
the  Act,' 2  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities. 


'  Nasdaq's  after-hour  pilot  is  scheduled  to 
terminate  on  September  1,  2002.  See  Securities 
Exchange  Act  Release  No.  45503  (March  5,  2002). 
67  FR  10955  (March  11.  2002)(SR-NASD-2002-29). 

■The  best  bid  and  tiest  offer  in  a  particular 
security  will  be  sent  to  the  consolidated  Securities 
Information  Processor  ("SIP")  for  full  public 
dissemination. 


"See  Securities  Exchange  .\cl  Release  \o.  42003 
(October  13.  1999).  64  FR  56554  (October  20. 
1999)(SR-NASI>-99-57). 

'"End-of-Day  orders  may  be  entered  throughout 
the  day  starting  at  7:30  AM  until  the  lIosp  of  all 
Nasdaq  systems  at  6:30  PM.  Once  entered.  su(  h 
orders  shall  be  continuously  available  for  execulion 
by  those  receiving  Ihe.-n  until  630  PM.  unles.s 
cancelled  prior  to  thai  time  by  the  entering  party 
Orders  not  executed  by  the  6:30  PM  system-close 
time  will  be  cancelled  by  the  system,  and  a 
notification  of  that  cancellation  will  be  sent  to  the 
entering  party.  As  such,  no  EOD  order  will  carrs 
over  to  the  next  trading  day, 

"15  U.S.C.  780-3. 

'-'15  U.S.C.  78o-3(6). 
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B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
biurden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  EflRectiTeness  of  the 
Proposed  Rule  Qiange  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  impose  any  significant  burden  on 
competition;  and 

(iii)  become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Conunission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act "  and  Rule  19b-4(f)(6) 
thereimder.**  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  siunmarily 
abrogate  such  rule  change  if  it  appears 
to  the  Conunission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date  will 
allow  Nasdaq  to  implement  the  change 
in  terminology  immediately,  thereby 
ensuring  that  the  proper  terminology  is 
in  place  for  the  launch  of 
SuperMontage.  For  these  reasons,  the 
Commission  designates  the  proposal  to 
be  effective  and  operative  upon  filing 
with  the  Commission.'^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 


"  15  U.S.C.  78s(b)(3)(A). 

'<  17  CFR  240.19t)-4(f)(6). 

"For  puqjoses  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C  78c(f). 


copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-114  and  should  be 
submitted  by  September  18,  2002. 

For  the  Commission,  by  the  Division 
of  Market  Regulation,  pursuant  to 
delegated  authority.'^ 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-21955  Filed  8-27-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46383;  File  No.SR-Ptilx- 
2002^1] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Philadelphia  Stock 
Exchange,  Inc.  Relating  to  Capital 
Funding  Fee  Late  Charge 

August  20,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Acf),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  16, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  writh 
the  Secvuities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  and  II  below,  which  Items  have 
been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  an^end  the 
amount  of  the  late  charge  that  is 


imposed  by  the  Exchange  as  set  forth  in 
Phlx  Rule  51,  Enforcement  of  Capital 
Funding  Fee.^  Ciurently,  the  late  charge 
is  set  at  a  monthly  rate  of  1  percent 
(simple  interest)  for  each  thirty-day 
period  or  fraction  thereof,  calculated  on 
a  daily  basis,  commencing  with  the 
twenty-first  day.  The  Exchange  now 
proposes  to  increase  the  amount  of  the 
late  charge  from  1  percent  to  1.5 
percent.  In  addition,  the  Exchange 
proposes  to  extend  the  invoice  due  date 
for  the  capital  funding  fee  from  twenty 
days  to  ihiity  days.  Thus,  the  proposed 
rule  change  would  require  the  capital 
funding  fee  to  be  paid  vsrithin  thirty  days 
from  the  invoice  date,  with  the  new 
monthly  late  charge  of  1.5  percent 
commencing  on  the  thirty-first  day.  All 
other  provisions  of  Phlx  Rule  51  would 
remain  the  same. 

The  text  of  the  proposed  rule  change 
is  set  forth  below.  New  text  is  italicized; 
deleted  text  is  bracketed. 

Rule  51.  Enforcement  of  Capital 
Funding  Fee 

Notice  and  Late  Charges 

(a)  The  Exchange  shall  issue  invoices 
to  each  owner  (for  purposes  of  this  Rule, 
an  "Obligor")  providing  notice  of  the 
obligation  to  pay  the  capital  funding  fee 
within  thirty  [twenty]  days  from  the 
invoice  date.  If  an  Obligor  fails  to  pay 
the  Exchange  the  capital  funding  fee  by 
the  due  date,  the  Exchange  shall  provide 
a  written  Late  Notice  of  such  failiue  (the 
"Late  Notice")  and,  subject  to 
subsection  (b),  impose  a  late  charge  at 
a  monthly  rate  of  1.5  [1]  percent  (simple 
interest)  for  each  thirty-day  period  or 
fraction  thereof,  calculated  on  a  daily 
basis,  commencing  with  the  thirty-first 
[twenty-first]  day. 
***** 

The  Exchange  proposes  that  if 
approved,  changes  to  Phlx  Rule  51 
would  become  operative  on  September 
1,  2002.''  Accordingly,  proposed 
changes  to  Phlx  Rule  51  would  apply  to 
all  capital  funding  fee  account 
receivable  balances  due  to  the  Exchange 
on  or  after  that  date.  For  example, 
delinquent  balances  due  to  the 
Exchange  in  August  2002  at  a  rate  of  1 


'••  17  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l), 
'^17CFR240.19b-^. 


3  See  Securities  Exchange  Act  Release  No.  44872 
(September  28,  2001),  66  FR  51084  (October  5, 
2001)(SR-Phlx-99-52).  The  capital  funding  fee  is 
currently  a  $1 ,500  fee  imposed  monthly  on  owners 
of  Phlx  memberships. 

■•  Telephone  conversation  between  Cynthia  K. 
Hoekstra,  Counsel,  Phlx,  and  Steven  G.  Johnston, 
Special  Counsel,  Division  of  Market  Regulation, 
Commission,  July  30.  2002  (clarifying  the 
Exchange's  proposal  to  delay  the  operative  date  of 
proposed  changes  to  Phlx  Rule  51  until  September 
1,  2002). 
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percent  would  be  charged  a  rate  of  1.5 
percent  as  of  September  1,  2002. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Phlx  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piupose 

The  purpose  of  the  proposed  rule 
change  is  to  increase  the  amount  of  the 
late  charge  imposed  by  the  Exchange 
pursuant  to  Phlx  Rule  51  from  1  percent 
to  1.5  percent  and  to  extend  the  invoice 
due  date  to  thirty  days,  thereby  making 
these  provisions  more  consistent  with 
Exchange  Rule  50,  Late  Charge.^  In 
addition,  increasing  the  late  charge  and 
extending  the  invoice  due  date  should 
encourage  members  to  pay  the  capital 
funding  fee  to  the  Exchange  on  a  timely 
basis.  This,  in  turn,  should  deter  the 
practice  of  late  payments. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6{b) 
of  the  Act  ^  in  general,  and  furthers  the 
objectives  of  section  6(b)(4)  of  the  Act  ^ 
in  particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  among  its 
members  and  other  persons  using  its 
facilities  who  do  not  make  timely 
payments  to  the  Exchange.  In  addition. 


=  Current  Phlx  Rule  50  provides,  in  part,  that  a 
late  charge  of  1.5  percent  simple  interest  for  each 
thirty-day  period  or  fraction  thereof,  calculated  on 
a  daily  basis,  during  which  accounts  payable  to  the 
Exchange  remain  outstanding,  is  imposed  upon  any 
member,  member  organization,  participant  or 
participant  organization  or  an  employee  thereof 
using  the  facilities  or  services  of  the  Exchange,  or 
enjoying  any  of  the  privileges  therein  for  dues, 
foreign  currency  options  users'  fees,  fees,  other 
charges,  fines,  and/or  other  monetary  sanctions  or 
other  monies  due  and  owed  the  Exchange  and  not 
paid  within  30  days  after  the  date  of  the  original 
invoice.  The  Exchange  represents  that  an  account 
is  not  subject  to  a  late  charge  until  the  unpaid 
balance  remains  outstanding  at  least  31  days.  See 
Securities  Exchange  Act  Release  No.  45681  (April 
2,  2002),  67  FR  17098  (April  9,  2002)  (File  No.  SR- 
Phlx-2002-19). 

6  15  U.S.C.  78fa)). 

'  15  U.S.C.  76flb)(4). 


Phlx  believes  that  the  proposal  should 
promote  just  and  equitable  principles  of 
trade  and  protect  investors  and  the 
public  interest,  consistent  with  section 
6(b)(5)  of  the  Act,«  by  imposing  a  higher 
interest  rate  and  extending  the  invoice 
due  date,  which  should,  in  turn, 
encourage  prompt  payment  of  capital 
funding  fees  to  the  Exchange  by  an 
ovraer  of  a  Phlx  membership. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received  with  respect  to  the 
proposed  rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent     , 
amendments,  all  v^rritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-41  and  should  be 
submitted  by  September  18,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed  this 
proposed  rule  change  and  finds  it 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereimder  applicable  to  a  national 


securities  exchange.'*  Specifically,  the 
Commission  finds  the  proposal  to  be 
consistent  with  section  6(b)(4)  of  the 
Act.'"  Since  the  proposed  provisions 
would  be  uniformly  applied  to  all  seat 
owners  with  outstanding  balances,  the 
amendment  conforms  to  the 
requirement  of  the  Act  that  the  rules  of 
a  national  securities  exchange  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

The  Phlx  has  requested  that  the 
Commission  approve  the  proposed  rule 
change  on  an  accelerated  basis.  The 
Exchange  represents  that  accelerated 
approval  of  its  proposal  should 
encourage  prompt  payment  of 
outstanding  capital  funding  fee  balances 
and  should  assist  the  Exchange  with 
collecting  funds  owed  to  it  in  a  timely 
fashion.  Further,  the  Phlx  states  that  the 
proposed  increase  in  the  late  charge  for 
the  capital  funding  fee  is  similar  to  an 
increase  it  imposed  recently  on 
members  with  outstanding  accounts 
payable."  The  Commission  notes  that 
Phlx  Rule  51  requires  the  Exchange  to 
give  owners  notice  of  each  due  date  for 
the  capital  funding  fee  as  well  as  written 
notice  of  late  charges  if  payment  is  not 
made.  Further,  the  proposed  rule  change 
extends  the  time  after  which  the 
Exchange  will  impose  late  charges  from 
21  days  to  31  days.  The  Commission 
believes  that  the  proposal  will  permit 
the  Exchange  to  collect  the  capital 
funding  fee  in  a  more  timely  fashion. 
Accordingly,  the  Commission  finds 
good  cause  for  approving  the  proposed 
rule  change  (SR-Phlx-2002-41)  prior  to 
the  thirtieth  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register. 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.'^  that  the 
proposed  rule  change  (SR-Phlx-2002- 
41)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commi.ssion.  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-21957  Filed  8-27-02;  8:45  am) 
BiLUNQ  cooe  tfO^^^-o^-p 


'  15  U.S.C.  78f(b)(5). 


"In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

10  15  U.S.C.  78f(b)(4). 

"See  note  5  supra. 

'M5  U.S.C.  78s(b){2). 

>il7CFR200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46392;  File  No.  SR-Phlx- 
2002-45] 

Setf-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  a  Proposed  Rule  Change  Regarding 
Fees  for  Remote  Competing 
Specialists 

August  21.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  6, 
2002,  the  Philadelphia  Stock  Exchange, 
hic.  ("Phbc"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Phlx.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sul>stance  of 
the  Proposed  Rule  Change 

Phlx  proposes  to  amend  its  schedule 
of  dues,  fees  and  charges  to  adopt  a 
number  of  new  fees  applicable  to 
members  and  member  organizations  in 
connection  with  their  remote  competing 
specialist  operations,  and  to  amend  the 
existing  exemption  of  certain  member 
organizations  operating  on  the 
Exchange's  trading  floor  from  the 
Exchange's  Examinations  Fee  in  light  of 
the  commencement  of  the  remote 
competing  specialist  program.^ 

In  order  to  be  a  remote  competing 
specialist,  a  member  organization  will 
require  PACE  terminals  ("Remote 
Workstations")  and  related  equipment 
which  are  furnished  and  installed  by  the 
Exchange.  *  The  following  new  fees  and 
charges  relate  to  Remote  Workstations 
and  related  equipment,  as  well  as 
communications  requirements. 

Remote  Specialist  Equipment 
Installation  Fee.  The  Exchange  is 
proposing  to  charge  a  one-time  fee  of 
$500  to  install  Remote  Workstations  at 
a  remote  competing  specialist  facility. 
This  fee  will  be  billed  upon  the 


'ISU.S.C.  78s(b)(l). 

^17CFR240.19b-4. 

'  See  Phlx  Rule  461.  PACE  Remote  Specialist,  and 
Securities  Exchange  Act  Release  No.  45184 
(December  21.  2001),  67  FR  622  (Januar\-  4.  2002) 
(approving  SR-Phlx-2001-98). 

*  PACE  is  tfte  electronic  order  routing,  delivery 
execution  and  reporting  system  used  to  access  the 
Phlx  Equity  Floor.  See  Phlx  Rules  229.  Philadelphia 
Stock  Exchange  Automated  Communication  and 
Execution  System  (PACE)  and  229A,  Operation  of 
PACE  System  When  Competing  Specialists  are 
Trading. 


Numt)er  of 
Workstations 

Monthly  Charge 

2  

$2,800 

3  

$3,600 

4  

$4,000 

5  

$4,700 

6  

$5,100 

7  

$5,875 

8  

$6,275 

9  

$7,535 

10  

$7,935 

11   

$8,335 

12  

$8,735 

completion  of  the  installation  and  is  not  connected  to  the  Phlx  WAN.  This  Phbc 

variable  based  upon  the  number  of  WAN  connection  is  made  through  a 

Remote  Workstations  installed  at  that  third  party  with  whom  the  Phbc  has 

facility.  contracted.  For  each  remote  competing 

Remote  Specialist  Equipment  Rental  specialist  connecting  to  the  Phlx  WAN 

Fee.  The  Exchange  is  proposing  to  (rather  than  coimecting  through  a  MFI), 

charge  a  fee  of  $355  per  month  for  the  Phlx  will  charge  a  Remote  Specialist 

first  two  Remote  Workstations  at  any  Telecommunications  Fee.  This  fee  will 

one  remote  facility,  and  an  additional  vary  based  upon  the  number  of  Remote 

fee  of  $144  per  month  for  each  Remote  Workstations  provided  at  a  particular 

Workstation  in  excess  of  two  at  any  one  remote  facility,  as  follows:^ 
remote  facility.  ^  For  example,  the  fee  for 
two  Remote  Workstations  at  two 
different  sites  would  be  $710  per  month. 
This  fee  will  be  assessed  for  each  month 
in  which  a  Remote  Workstation  is 
available  for  use  at  a  remote  competing 
specialist  facility  one  or  more  days  of 
the  month,  regardless  of  the  extent  to 
which  it  is  actually  used  in  trading  that 
month  and  regardless  of  the  date  of 
installation  or  removal  of  the 
equipment. 

Remote  Specialist  System  Fee.  The 
Exchange  is  proposing  to  establish  a 

Remote  Specialist  System  Fee  in  the  This  fee  will  be  assessed  for  each 

amoimt  of  $250  per  month  per  Remote  month  in  which  a  Phlx  WAN 

Workstation.^  This  fee  will  also  be  connection  is  available  for  use  at  a 

assessed  for  each  month  in  which  a  remote  competing  specialist  facility  one 

Remote  Workstation  is  available  for  use  or  more  days  of  that  month,  regardless 

at  a  remote  competing  specialist  facility  of  the  extent  to  which  it  is  actually  used 

one  or  more  days  of  that  month,  in  trading  that  month  and  regardless  of 

regardless  of  the  extent  to  which  it  is  the  date  of  installation  or  removal  of  the 

actually  used  in  trading  that  month  and  Phlx  WAN  connection, 

regardless  of  the  date  of  installation  or  The  Exchange  also  proposes  to  modify 

removal  of  the  Remote  Workstation.  the  application  of  its  Examination  Fee  to 

Remote  Specialist  Security  Routing  organizations  that  are  remote  competing 

Fee.  The  Exchange  is  proposing  to  specialists  as  follows: 

establish  a  Security  Routing  Fee  in  the  Amendment  to  Examinations  Fee. 

amount  of  $250  per  month  per  The  Exchange  proposes  to  amend  the 

individual  registered  specialist  trading  existing  Examinations  Fee  by  extending 

for  any  part  of  the  month  from  a  remote  an  exemption  to  the  fee  which  is 

facility.  currently  in  place.  Specifically,  member 

Remote  Specialist  organizations  would  be  exempt  from  the 

Telecommunications  Installation  Fee.  fee  if  they  operate  from  the  PHLX 

The  Exchange  proposes  to  establish  a  trading  floor  or  as  remote  competing 

fee  for  remote  competing  specialists  specialists  and  have  demonstrated  that 

electing  to  use  the  Phlx  wide  area  at  least  25%  of  their  income  as  reflected 

network  (the  "Phbc  WAN"),  as  on  the  most  recently  submitted  FOCUS 

described  below.  The  cost  of  Report  was  derived  from  floor  activities 

establishing  initial  connectivity  to  the  or  remote  competing  specialist 

Phlx  WAN  will  be  rebilled  at  Phbc's  cost  activities.^ 

paid  to  a  vendor.  This  fee  will  be  billed      

upon  the  completion  of  the  installation.  '  id- 
Remote  Specialist  "  The  Exchange  notes  that  for  most  purposes 
Telecommunications  Fee.  Remote  under  its  mles  a  remote  competing  specialist  is 

....         .Ill        11.  considered  to  be  transactmg  busmess  on  the  floor. 

COmpetmg  specialists  wdl  be  able  to  f„  example.  Rule  461(fl  provides  that  "AH  rule, 

connect  to  the  Phbc  in  one  of  two  ways,  by-law  and  Certificate  of  Incorporation  references 

both  of  which  require  a  TCP/IP  line  pertaining  to  the  trading  floor  of  the  Exchange  shall 

with  256kbs  bandwidth  per  workstation.  ^ ^^^""f  *°  *"'^'"'lf  ^ny  b'df.  offers  ordere  and 

r^.     .              .                  !•                 .   1-  i  trading  done  remotely,  and  all  such  bids,  offers. 

First,  remote  COmpetmg  specialists  may  ^^ders  and  trades  shall  be  deemed  to  be  Phlx  bids. 

COrmect  through  a  Member  Firm  offers,  orders  and  executions  on  the  Exchange."  In 

Interface  (MFI).  Alternatively,  remote  addition,  Phlx  represents  that  Remote  Specialists 

competing  specialists  may  elect  to  be  ^'"  ^  ""''jf'^*  ^°^^^  jurisdiction  of  the  Floor 

°    "^                          ■'  Procedure  Committee  in  the  same  manner  they 

would  if  their  operations  were  conducted  on  the 
physical  trading  floor,  and  that  Remote  Specialists 
will  be  eligible  to  serve  on  the  Board  of  Governors 
and  in  committee  positions  reserved  for  persons 
associated  with  member  organizations  primarily 


The  Exchange  designates  the  Remote 
Specialist  System  Fee  and  the  Remote 
Specialist  Security  Routing  Fee  (but  not 
the  other  new  fees  described  in  this 
filing)  as  eligible  for  the  Monthly 
Member  Credit,^ 

A  copy  of  Appendix  A  to  the 
Exchange's  Schedule  of  Dues,  Fees  and 
Charges,  as  proposed  to  be  amended,  is 
available  at  the  principal  office  of  the 
Exchange  and  at  the  Commission's 
Public  Reference  Room  as  described  in 
Item  III  below. 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Phlx  included  statements  concerning 
the  purpose  of.  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Phlx  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Piupose 

On  December  21.  2001,  the 
Commission  approved  a  proposed  rule 
change  relating  to  the  Exchange's  plans 
to  implement  a  remote  competing 
specialist  program.  *°  Competing 
specialists  have  been  operating  on  the 
Exchange's  physical  trading  floor  since 
February  2002.  Under  the  remote 
competing  specialist  program  as 
currentiy  in  effect,  competing  specialists 
(but  not  primary  specialists)  will  be 
eligible  to  trade  as  specialists  from 
locations  other  than  the  Phlx  equity 
floor.  The  Exchange  anticipates 
commencing  its  remote  competing 
specialist  program  in  the  near  future. 

The  piupose  of  the  proposed  rule 
change  is  to  generate  revenue  for  the 
Exchange,  based  upon  the  specialist 
trading  activities  of  remote  competing 
specialists,  which  will  enhance  the 
Exchange's  ability  to  provide  a 


marketplace  for  its  remote  competing 
specialists  and  other  members.  The 
Exchange  notes  that  certain  of  its 
current  dues,  fees  and  charges  are 
assessed  for  privileges  the  Exchange 
extends  with  respect  to,  and  services  it 
provides  on,  the  physical  equity  trading 
floor.  These  fees  include  the  Trading 
Post/Booth  Fee;  Trading  Post  with  Kiosk 
Fee;  the  Kiosk  Construction  Fee;  the 
Controller  Space  Fee;  the  Floor  Facsility 
Fees;  the  Direct  Wire  to  the  Floor  Fee; 
the  Telephone  System  Line  Extensions 
Fee;  the  Quotron  Equipment  Fee;  the 
Instinet,  Reuters  Equipment  Fee;  the 
Trading  Floor  Personnel  Registration 
Fee;  the  Computer  Equipment  Services. 
Repairs  or  Replacements  Fee  and  the 
Computer  Relocation  Requests  Fee.^ ' 
Because  the  Exchange  will  not  charge 
these  fees  to  remote  competing 
specialists,  the  Exchange  believes  the 
new  fees  proposed  herein  to  be  paid  by 
members  and  member  organizations 
based  on  their  remote  competing 
specialist  trading  activity  are  a 
reasonable  and  equitable  way  for  the 
Exchange  to  raise  revenues  to  defray 
costs  of  providing  a  marketplace  for  its 
specialists  and  other  members,  whether 
floor-based  or  remote.  Additionally,  the 
Exchange  believes  that  by  amending  the 
exemption  to  the  Examinations  Fee,  it 
preserves  one  of  the  original  purposes  of 
the  Examinations  Fee.  which  was  to 
compensate  for  the  extensive  staff  time 
and  costs  associated  with  examining  off- 
floor  firms  who  are  not  active 
participants  in  Phlx  markets.'^ 
Although  they  will  operate  remotely, 
the  Exchange  anticipates  that  remote 
competing  specialists  will  be  active 
participants  in  Phlx  markets.  ^^ 


'Payment  for  a  minimum  of  two  Remote 
Workstations  ivill  be  required  for  each  remote 
location 

r-/rf. 


engaged  in  business  on  the  Exchange's  Equity  Floor. 
Telephone  call  between  Carls  Behnfeldt,  Director, 
Legal  Department  New  Product  Development 
Group,  Phlx,  and  Jennifer  Lewis,  Attorney,  Division 
of  Market  Regulation,  Commission,  on  August  20, 
2002. 

9  See  Securities  Exchange  Act  Release  No.  44292 
(May  11,  2001),  66  FR  27715  (May  18,  2001) 
(approving  SR-PhU-2001-49).  The  Monthly 
Member  Credit  allows  Exchange  members  to  receive 
a  monthly  credit  of  up  to  $1 ,000  to  be  applied 
against  fees,  dues,  charges  and  other  such  amounts. 

1"  See  supra  note  3. 


"The  Exchange  notes  that  the  Remote 
Information  Access  Fee  does  not  apply  to 
information  provided  to  a  remote  competing 
specialist  on  his  or  her  Remote  Workstation. 
However,  the  fee  could  apply  to  a  firm  that  wishes 
to  use  the  Remote  Information  Access  service  at  a 
different  site  than  that  from  which  the  remote 
competing  specialists  are  trading  to  obtain 
information  from  the  Exchange  on  the  remote 
competing  specialists'  trading  activities.  If  a 
member  organization  wishes  to  use  this  service  to 
access  trading  information  concerning  both  floor- 
based  and  remote  competing  specialists,  it  will  be 
charged  a  single  fee  to  access  information  from  both 
sources.  Except  as  described  herein,  all  fees,  dues, 
discounts,  credits  and  charges  applicable  to  Phlx 
floor-based  competing  specialists  (including  the 
PACE  Specialist  Charge  of  $.20  per  trade  against 
PACE  executions  excluding  PACE  trades  on  the 
opening)  will  also  apply  to  Phlx  remote  competing 
specialists. 

'2  See  Securities  Exchange  Act  Release  No.  35091 
(December  12,  1994).  59  FR  65558  (December  20. 
1994). 

"  See  supra  note  8.  The  Exchange  also  notes  that 
Phlx  remote  competing  specialists  are  considered 
specialists  as  envisioned  by  Section  11  of  the  Act 
and  are  subject  to  a  number  of  obligations  as  such 
under  Section  11(b)  of  the  Act  and  Exchange  rules. 


2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act.'"  in  general  and 
furthers  the  objectives  of  section  6(b)(4) 
of  the  Act,'^  in  particular,  by  providing 
for  the  equitable  allocation  of  reasonable 
dues,  fees  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities.  The  Exchange  also 
believes  that  the  application  of  the  fees, 
dues  and  charges  proposed  herein  is 
consistent  with  the  requirement  of 
section  6(b)(5)  of  the  Act,"*  which 
requires  that  the  rules  of  the  Exchange 
not  be  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  The 
Exchange  represents  that  the  proposal  is 
designed  to  raise  revenue  to  enable  the 
Exchange  to  provide  a  competitive 
marketplace  for  its  members. 
Additionally,  the  Exchange  believes  that 
the  new  fees  proposed  herein  are  fair 
and  equitable  because  the  members  and 
member  organizations  which  will  pay 
the  new  fees  will  have  the  benefits  of 
trading  as  competing  specialists  from 
remote  locations. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  On  Competition 

The  Phbc  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  On  the 
Proposed  Rule  Change  Received  from 
Members.  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

III.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  been  designated  as  a  fee  change 
pursuant  to  section  19(b)(3)(A)(ii)  of  the 
Act  '^  and  Rule  19b-4(f)(2) 
thereunder.'*  Accordingly,  the  proposal 
will  take  effect  upon  filing  with  the 
Commission.  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


■M5U.S.C.  78f(b). 
'•' ISU.S.C.  78f(b)(4). 
'* ISU.S.C.  78f(b)(5). 
'-15U.S.C.  78s(b)(3)(A)(ii). 
"'17CFR240.19b-4(f)(2). 
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IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
shoiUd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phbc.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-45  and  should  be 
submitted  by  September  28,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFariand, 

Deputy  Secretary. 

|FR  Doc.  02-21959  Filed  &-27-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Educational  and  Cultural 
Affairs  (ECA/EC/ECD) 

[Public  Notice  4111] 

60-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-3097,  Annual 
Report  by  Sponsors  of  Exchange 
Visitor  Programs;  0MB  Control 
Number  1405-xxxx 

AGENCY:  Department  of  State. 
action:  Notice. 

SUMMARY:  The  Department  of  State  is 
seeking  Office  of  Management  and 
Budget  (0MB)  approval  for  the 
information  collection  described  below. 
The  purpose  of  this  notice  is  to  allow  60 
days  for  public  comment  in  the  Federal 
Register  preceding  submission  to  OMB. 
This  process  is  conducted  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995. 


The  following  summarizes  the 
information  collection  proposal  to  be 
submitted  to  OMB: 

Type  of  Request:  New  collection. 

Originating  Office:  Bureau  of 
Educational  and  Cultural  Affairs,  Office 
of  Exchange  Coordination  and 
Designation  (ECA/EC/ECD). 

Title  of  Information  Collection: 
Annual  Report  by  Sponsors  of  Exchange 
Visitor  Programs. 

Frequency:  Annually. 

Form  Number:  DS-3097. 

Respondents:  The  respondents  are 
United  States  Government  agencies  and 
public  and  private  organizations 
designated  by  the  Department  to 
administer  the  Exchange  Visitor 
Program. 

Estimated  Number  of  Respondents: 
1450  program  sponsors. 

Average  Hours  Per  Response:  One 
hour  per  response. 

Total  Estimated  Burden:  1450  houirs. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
information  collection  is  necessary  for 
the  proper  performance  of  the  functions 
of  the  agency. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection,  including  the 
validity  of  the  methodology  and 
assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 

FOR  FURTHER  INFORMATION  CONTACT: 

Public  comments,  or  requests  for 
additional  information,  regarding  the 
collection  listed  in  this  notice  should  be 
directed  to  Stanley  S.  Colvin,  Acting 
Director,  Office  of  Exchange 
Coordination  and  Designation,  U.S. 
Department  of  State,  301  Fourth  Street, 
SW.,  Room  852,  Washington,  DC  20547, 
who  may  be  reached  on  202-401-9810 
or  by  fax  at  202^01-9809. 

Dated:  August  15,  2002. 
Patricia  S.  Harrison, 

Assistant  Secretary,  Bureau  of  Educational 
and  Cultural  Affairs.  Department  of  State. 
[FR  Doc;.  02-21927  Filed  8-27-02;  8:45  am] 

HLUNG  CODE  471(H>5-P 


'917  CFR  200.30-3(a)(12). 


DEPARTMENT  OF  STATE 

Office  of  Overseas  Schools  (A/OPR/ 
OS) 

[Public  Notice  4110] 

30-Day  Notice  of  Proposed  Information 
Collection:  Form  DS-2061,  Approval  of 
Funding  to  Support  Special 
Educational  Programs;  OMB  Control 
Number  1405-0031 

agency:  Department  of  State. 
ACnON:  Notice. 

SUMMARY:  The  Department  of  State  has 
submitted  the  following  information 
collection  request  to  the  Office  of 
Management  and  Budget  (OMB)  for 
approval  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995. 
Comments  should  be  submitted  to  OMB 
within  30  days  of  the  publication  of  this 
notice. 

The  following  summarizes  the 
information  collection  proposal 
submitted  to  OMB: 

Type  of  Request:  Reinstatement. 

Originating  Office:  Bureau  of 
Administration,  A/OPR/OS. 

Title  of  Information  Collection: 
Approval  of  Fimding  to  Support  Special 
Educational  Programs. 

Frequency:  Annual. 

Form  Number:  DS-2061  (Formerly 
JF-45). 

Respondents:  Participants  in  the 
consolidated  overseas  schools  assistance 
program. 

Estimated  Number  of  Respondents: 
89. 

Average  Hours  Per  Response:  30 
minutes. 

Total  Estimated  Burden:  44.50  hours. 

Public  comments  are  being  solicited 
to  permit  the  agency  to: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility. 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection,  including  the  validity  of  the 
methodology  and  assumptions  used. 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected. 

•  Minimize  the  reporting  burden  on 
those  who  are  to  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  technology. 
FOR  FURTHER  INFORMATION  CONTACT: 
Copies  of  the  proposed  information 
collection  and  supporting  documents 
may  be  obtained  from  Keith  D.  Miller, 
Office  of  Overseas  Schools,  U.S. 
Department  of  State,  Washington,  DC 
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20520.  Public  comments  and  questions 
should  be  directed  to  the  State 
Department  Desk  Officer,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB).  Washington.  DC  20530,  who 
may  be  reached  on  202-395-3897. 

Dated:  April  16,  2002. 
Jerome  F.  Tolson,  Jr., 

Executive  Director,  Acting,  Bureau  of 
Administration,  Department  of  State. 
[FR  Doc.  02-21928  Filed  8-27-02;  8:45  am] 

BILLING  CODE  471l>-a4-P 


DEPARTMENT  OF  STATE 
[Put>lic  Notice  4109] 

Culturally  Significant  Objects  Imported 
for  Exhibition  Determinations: 
"l-eonardo  da  Vinci  and  the  Splendor 
of  Poland:  A  History  of  Collecting  and 
Patronage" 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  etseq.;  22  U.S.C.  6501  note,  et 
seq.),  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Leonardo  da  Vinci  and  the  Splendor  of 
Poland:  A  History  of  Collecting  and 
Patronage,"  imported  firom  abroad  for 
temporary  exhibition  within  the  United 
States,  are  of  cultural  significance.  The 
objects  are  imported  pursuant  to  loan 
agreements  with  the  foreign  owners.  I 
also  determine  that  the  exhibition  or 
display  of  the  exhibit  objects  at 
Milwaukee  Art  Museum,  Milwaukee, 
WI,  from  on  or  about  September  13, 
2002,  to  on  or  about  November  14,  2002; 
The  Museum  of  Fine  Arts,  Houston,  TX, 
from  on  or  about  December  8,  2002,  to 
from  or  about  February  16,  2003,  and  to 
the  Fine  Arts  Museums  of  San 
Francisco,  California  Palace  of  thg 
Legion  of  Honor,  San  Francisco,  CA, 
from  on  or  about  March  8,  2003,  to  from 
or  about  May  18,  2003,  and  at  possible 
additional  venues  yet  to  be  determined, 
is  in  the  national  interest.  Public  Notice 
of  these  Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  further  information  CONTACT:  For 
further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 


the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State,  SA- 
44,  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  August  22.  2002. 
Miller  C.  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
(PR  Doc.  02-21926  Filed  8-27-02;  8:45  am] 
BtLLMG  CODE  471(Mie-P 


OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Generalized  System  of  Preferences 
(GSP):  Notice  of  Special  GSP  Review 
of  Product  Petitions  for  Argentina, 
Philippines  and  Turlcey 

agency:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  This  notice  announces  a 
Special  Review  of  product  petitions  for 
Argentina,  Philippines,  and  Turkey, 
received  in  the  2001  GSP  Armual 
Review  for  modifications  in  the  list  of 
articles  that  are  eligible  for  duty-fr«e 
treatment  under  the  GSP  program,  and 
sets  forth  the  schedule  for  comment  and 
public  hearing  on  these  petitions,  for 
requesting  participation  in  the  hearing, 
and  for  submitting  pre-hearing  and  post- 
hearing  briefs.  Notices  providing 
information  regarding  the  acceptance  of 
other  petitions  submitted  in  the  2001 
GSP  Annual  Review  and  regarding  the 
initiation  of  a  2002  GSP  Aimual  Review 
will  be  published  in  the  Federal 
Register  in  September  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  GSP 
Subcommittee,  Office  of  the  United 
States  Trade  Representative  (USTR), 
1724  F  Street,  NW.,  Room  F-220. 
Washington,  DC  20508.  The  telephone 
number  is  (202)  395-6971  and  the 
facsimile  number  is  (202)  395-9481. 
SUPPl^MENTARY  INFORMATION:  The  GSP 
program  grants  duty-free  treatment  to 
designated  eligible  articles  that  are 
imported  from  designated  beneficiary 
developing  coimtries.  The  GSP  program 
is  authorized  by  Title  V  of  the  Trade  Act 
of  1974,  as  amended  ("Trade  Act")  (19 
U.S.C,  2461  et  seq.),  and  is  implemented 
in  accordance  with  Executive  Order 
11888  of  November  24, 1975,  as 
modified  by  subsequent  Executive 
Orders  and  Presidential  Proclamations, 
and  is  administered  in  accordance  with 
GSP  regulations  (15  CFR  part  2007).  The 
GSP  program  expired  on  September  30, 
2001,  but  was  renewed  retroactively  by 
section  4101  of  Public  Law  107-210 
through  December  31,  2006. 


Announcement  of  a  Special  Review  of 
Products  for  Argentina,  Philippines  and 
Turkey 

In  a  Federal  Register  notice  dated 
April  13,  2001,  USTR  initiated  the  2001 
GSP  Annual  Review  and  announced  a 
deadline  of  June  13.  2001.  for  the  filing 
of  petitions  (66  FR  19278).  The  received 
product  petitions  requested  changes  in 
the  eligibility  of  products  by  adding  or 
removing  products,  or  by  waiving  the 
"competitive  need  limitations"  (CNLs) 
for  a  country  for  eligible  articles. 
Authorization  for  granting  CNLs  waivers 
is  set  forth  in  section  503(d)  of  the  Trade 
Act  (19  U.S.C.  2463(d)). 

The  interagency  GSP  Subcommittee  of 
the  Trade  Policy  Staff  Committee 
(TPSC)  has  reviewed  the  petitions  and 
decided  to  initiate  a  Special  Review  of 
petitions  from  Argentina,  Philippines 
and  Turkey  involving  17  products.  The 
Annex  to  this  notice  sets  forth  the  case 
number,  product  identification,  the 
change  requested  and  the  petitioner  for 
each  product  included  in  this  review. 
Acceptance  of  a  petition  for  review  does 
not  indicate  any  opinion  with  respect  to 
disposition  on  the  merits  of  the  petition. 
Acceptance  indicates  only  that  the 
listed  petitions  have  been  found  eligible 
for  review  by  the  GSP  Subcommittee 
and  that  such  review  will  take  place. 

Any  modifications  to  the  list  of 
articles  eligible  for  duty-ft-ee  treatment 
under  the  GSP  resulting  from  this 
Special  Review  will  be  announced  on  or 
about  January  31,  2003,  and  any  changes 
may  take  effect  30  days  from  publication 
in  die  Federal  Register. 

Opportunities  for  Public  Comment  and 
Inspection  of  Comments 

The  GSP  Subcommittee  of  the  TPSC 
invites  comments  in  support  of  or  in 
opposition  to  any  petition  which  is  the 
subject  of  this  Special  Review. 
Submissions  should  comply  with  15 
CFR  Part  2007,  including  sections 
2007.0  and  2007.1.  All  submissions 
should  identify  the  subject  article(s)  in 
terms  of  the  current  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS) 
nomenclature.  The  Public  Comment  and 
Hearing  Schedule  is  included  as  part  of 
the  Annex. 

Requirements  for  Submissions 

In  order  to  facilitate  prompt 
processing  of  submissions,  USTR 
strongly  urges  and  prefers  electronic  e- 
mail  submissions  in  response  to  this 
notice.  In  the  event  that  an  e-mail 
submission  is  impossible,  submissions 
should  be  made  by  facsimile.  These 
submissions  should  be  single  copy 
transmissions  in  English  with  the  total 
submission  not  to  exceed  50  single- 
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spaced  pages.  Persons  making 
submissions  by  e-mail  should  use  the 
following  subject  line:  "2001  Special  3- 
Country  Review"  followed  by  the  Case 
Number  (for  example,  2001-SR-Ol) 
foimd  in  the  annex  and,  as  appropriate 
"Written  Conunents",  "Notice  of  Intent 
to  Testify",  "Pre-hearing  brief, 
"Testimony",  "Post-hearing  brief  or 
"Comments  on  USITC  Advice". 
Documents,  in  English,  should  be 
submitted  as  either  WordPerfect  (.WPD), 
MSWord  (.DOC),  or  text  (.TXT)  files. 
Supporting  documentation  submitted  as 
spreadsheets  are  acceptable  as  Quattro 
Pro  or  Excel  suitable  for  printing  only 
on  8V2  x  11  inch  paper. 

Facsimile  submissions  should 
include,  among  other  identifying 
information  specified  in  the  regulations, 
the  following  information  at  the  top  of 
the  first  page:  "2001  Special  3-Country 
Review"  followed  by  the  Case  Number 
found  in  the  annex  and,  as  appropriate 
"Written  Comments",  "Notice  of  Intent 
to  Testify",  "Pre-hearing  brief. 
"Testimony",  "Post-hearing  brief  or 
"Comments  on  USITC  Advice". 

For  any  dociunent  containing 
business  confidential  information 
submitted  electronically,  the  file  name 
of  the  business  confidential  version 
should  begin  with  the  characters  "BC-", 
and  the  file  name  of  the  public  version 
should  begin  with  the  characters  "P-". 
The  "P-"  or  "BC-"  should  be  followed 
by  the  name  of  the  submitter.  Persons 
who  make  submissions  by  e-mail  should 
not  provide  separate  cover  letters; 
information  that  might  appear  in  a  cover 
letter  should  be  included  in  the 
submission  itself.  To  the  extent 
possible,  any  attachments  to  the 
submission  should  be  included  in  the 
same  file  as  the  submission  itself,  and 


not  as  separate  files.  The  e-mail  address 
for  these  submissions  is 
FR0031@USTR.GOV. 

Information  submitted  will  be  subject 
to  public  inspection  shortly  after  the 
due  date  by  appointment  with  the  staff 
of  the  USTO  public  reading  room, 
except  for  information  granted 
"business  confidential"  status  pursuant 
to  15  CFR  2003.6  and  other  qualifying 
information  submitted  in  confidence 
pursuant  to  15  CFR  2007.7.  If  the 
original  document  contains  business 
confidential  information,  a 
nonconfidential  version  must  be 
submitted  along  with  the  confidential 
version.  In  addition,  the  dociunent 
containing  confidential  information 
should  be  clearly  marked 
"CONFIDENTIAL"  at  the  top  and 
bottom  of  each  page  of  the  document. 
The  version  that  does  not  contain 
business  confidential  information  (the 
public  version)  should  also  be  clearly 
marked  at  the  top  and  bottom  of  every 
page  (either  "PUBLIC  VERSION"  or 
"NONCONFIDENTIAL").  Conunents 
must  be  submitted  by  5  p.m.,  September 
30,  2002.  Comments  by  interested 
persons  on  the  nonconfidential  USITC 
report  prepared  as  part  of  this  product 
review  must  be  submitted,  in  English, 
by  5  p.m.,  January  8,  2003. 

Public  versions  of  all  documents 
relating  to  this  review  will  be  available 
for  review  shortly  after  the  due  date  by 
appointment  in  the  USTR  public 
reading  room,  1724  F  Street  NW., 
Washington,  DC.  Appointments  may  be 
made  from  9:30  a.m.  to  noon  and  1  p.m. 
to  4  p.m..  Monday  through  Friday  by 
calling  (202)  395-6186. 

Notice  of  Public  Hearings 

Hearings  will  be  held  on  October  18, 
2002  beginning  at  10  a.m.  at  the  Oifice 


of  the  United  States  Trade 
Representative,  1724  F  Street,  NW., 
Washington,  DC  20508.  The  hearings 
will  be  open  to  the  public  and  a 
transcript  of  the  hearings  will  be  made 
available  for  public  inspection  or  can  be 
purchased  from  the  reporting  company. 
No  electronic  media  coverage  will  be 
allovyed. 

All  interested  parties  wishing  to  make 
an  oral  presentation  at  the  hearings 
must  submit  the  name,  address, 
telephone  number,  and  facsimile 
number  of  the  witness(es)  representing 
their  organization  to  the  Chairman  of 
the  GSP  Subcommittee  by  5  p.m., 
September  30,  2002.  Requests  to  present 
oral  testimony  in  connection  with  the 
public  hearings  must  be  accompanied 
by  a  written  brief  or  statement,  in 
English,  and  also  must  be  received  by  5 
p.m.,  September  30,  2002.  Oral 
testimony  before  the  GSP  Subcommittee 
will  be  limited  to  five-minute 
presentations  that  summarize  or 
supplement  information  contained  in 
briefs  or  statements  submitted  for  the 
record.  Post-hearing  briefs  or  statements 
will  be  accepted  if  they  conform  with 
the  regulations  cited  above  and  are 
submitted,  in  English,  by  5  p.m., 
November  13,  2002.  Parties  not  wishing 
to  appear  at  the  public  hearings  may 
submit  pre-hearing  written  briefs  or 
statements,  in  English,  by  5  p.m., 
September  30,  2002,  and  may  submit 
post-hearing  written  briefs  or 
statements,  in  English,  by  5  p.m., 
November  13,  2002. 

Steven  Falken, 

Chairman,  GSP  Subcommittee. 

BILUNG  CODE  3901-«1-P 


[The  bracketed  language  in  this  Annex  has  been  included  only 
to  clarify  the  scope  of  the  numbered  subheadings  which  are 
being  considered,  and  such  language  is  not  itself  intended 
to  describe  articles  which  are  under  consideration.] 

A.   Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences. 

Cheese  and  curd: 

[Fresh  (unripened  or  uncured)  cheese,  including  whey 
cheese,  and  curd;  grated  or  powdered  cheese,  of  all 
kinds;  processed  (process)  cheese,  not  grated  or 
powdered;  blue-veined  cheese] 

Other  cheese 

Romano  made  from  cow's  milk,  Reggiano, 
Parmesan,  Proyolone  and  Provoletti  cheeses: 

[Described  in  general  note  15  of  the  tariff 
schedule  and  entered  pursuant  to  its 
provisions] 


Other: 

Made 


2001-SR-Ol 


0406.90.41 


2001-SR-02 


1202.10.40 


from  cow's  milk: 
Described  in  additional  U.S. 
note  21' to  this  chapter  and 
entered  pursuant  to  its 
provisions 


Peanuts  (ground-nuts) ,  not  roasted  or  otherwise  cooked, 

whether  or  not  shelled  or  broken: 
In  shell: 

Described  in  additional  U.S.  note  2  to  this 
chapter  and  entered  pursuant  to  its  provisions 


2001-SR-03     1202.20.40  1/ 


Shelled,  whether  or  not  broken: 

Described  in  additional  U.S.  note  2  to  this 
chapter  and  entered  pursuant  to  its  provisions 


Government  of  Argentina; 
Sancor  Cooperatives 

Unidas  Limitada, 

Argent  ina 


Government  of  Argentina; 
Argentine  Peanut 
Chamber,  Argentina 

do. 


2001-SR-04 


Malt  extract;  food  preparations  of  flour,  groats,  meal, 
starch  or  malt  extract,  not  containing  cocoa  or  containing 
less  than  40  percent  by  %«eight  of  cocoa  calculated  on  a 
totally  defatted  basis,  not  elsewhere  specified  or  included; 
food  preparations  of  goods  of  headings  0401  to  0404,  not 
containing  cocoa  or  containing  less  than  5  percent  by 
weight  of  cocoa  calculated  on  a  totally  defatted  basis,  not 
elsewhere  specified  or  included: 

[Preparations  for  infant  use,  put  up  for  retail  sale; 

Mixes  and  doughs  for  the  preparation  of  bakers'  wares 

of  heading  1905] 

Other : 

[Articles  provided  for  in  subheading  1901.90.10 
through  1901.90.36,  inclusive] 

Other: 

Dairy  products  described  in  additional  U.S. 
note  1  to  chapter  4 : 

Dairy  preparations  containing  over  10 
percent  by  weight  of  milk  solids: 
1901.90.42  Described  in  additional  U.S. 

note  10  to  chapter  4  and  entered 
pursuant  to  its  provisions 


Government  of  Argentina; 
SanCor  Cooperativas 

unidas  Limitada, 

Argentina 


1/  The  TPSC  also  requests  advice  on  the  granting  of  a  waiver  of  the  coirpetitive  need  limits  specified  in  section 
503(c) (2) (A)  of  the  1974  Act  for  Argentina  on  the  articles  provided  for  in  this  subheading. 
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Case 
No. 

HTS                                                                    Article                                                                                      Petitioner 
Subheading 

Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences,  (con.) 


Fruit,  nuts  and  other  edible  parts  of  plants,  otherwise 
prepared  or  preserved,  whether  or  not  containing  added 
sugar  or  other  sweetening  matter  or  spirit,  not  elsewhere 
specified  or  included: 

Nuts,  peanuts  (ground-nuts)  and  other  seeds,  whether 
or  not  mixed  together: 

Peanuts  (ground-nuts) : 

{Peanut  butter  and  paste] 
Blanched  peanuts : 

Described  in  additional  U.S.  note  2 
to  chapter  12  and  entered  pursuant 
to  its  provisions 
Other: 

Described  in  additional  U.S.  note  2 
to  chapter  12  and  entered  pursuant 
to  its  provisions 


2001-SR-05 


2001-SR-06 


2001-SR-07 


2001-SR-08 


2001-SR-09 


2001-SR-lO 


2008.11.25  1/ 


2008.11.45 


Government  of  Argentina; 
Argentine  Peanut 
Chamber,  Argentina 

do. 


Fruit  juices  (including  grape  must)  smd  vegetable  juices, 
not  fortified  with  vitamins  or  minerals,  unfermented  and  not 
containing  added  spirit,  whether  or  not  containing  added 
sugar  or  other  sweetening  matter: 
Pineapple  juice: 

Of  a  Brix  value  not  exceeding  20 : 
2009.41.20  Not  concentrated,  or  having  a  degree  of 

concentration  of  not  more  than  3.5  (as 
determined  before  correction  to  the  nearest 
0.5  degree) 
Other: 
2009.49.20  2_l  Not  concentrated,  or  having  a  degree  of 

concentration  of  not  more  than  3.5  (as 
determined  before  correction  to  the  nearest 
0 .5  degree) 
Grape  juice  (including  grape  must) : 
2009.61.00  \l  Of  a  Brix  value  not  exceeding  30 


2009.69.00  1/ 


Other 


Dole  Food  Company,  Inc. 
westlake  Village,  CA 


do. 


Government  of  Argentina; 

Argentine  Chamber 

Producers/Exporters  of 
Grape  ^4ust,  Argentina 

do. 


Wine  of  fresh  grapes,  including  fortified  wines;  grape  must 
other  than  that  of  heading  2009: 

[Sparlcling  wine;  other  wine;  grape  must  with 
fermentation  prevented  or  arrested  by  the  addition 

of  alcohol] 


2001-SR-ll 


2204.30.00 


Other  grape  must 


do. 


1./  The  TPSC  also  requests  advice  on  the  granting  of  a  waiver  of  the  conpetitive  need  limits  specified  in  section 
503(c) (2) (A)  of  the  1974  Act  for  Argentina  on  the  articles  provided  for  in  this  subheading. 

2/  The  petitioner  also  requests  a  waiver  of  the  competitive  need  limits  specified  in  section  503(c) (2) (A)  of  the 
1974  Act  for  the  Philippines  on  the  articles  provided  for  in  this  subheading. 
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Annex  (continued) 
-3- 


Case 
No. 


HTS 
Subheading 


Article 


Petitioner 


A.   Petitions  to  add  products  to  the  list  of  eligible  articles  for  the  Generalized  System  of  Preferences,  (con. 

Rosin  and  resin  acids,  and  derivatives  thereof;  rosin  spirit 
and  rosin  oils;  run  gums: 

[Rosin  and  resin  acids;  salts  of  rosin,  of  resin  acids 

or  of  derivatives  of  rosin  or  resin  acids,  other  than 

salts  of  rosin  adducts;  ester  gums] 


2001-SR-12 


3806.90.00 


Other 


Government  of  Argentina; 
A)czo  Nobel  Coatings, 
S . A. ,  Argentina 


Ferroalloys: 

[Ferromanganese;  ferrosilicon;  ferrosilicon  manganese; 
ferrochromium;  ferrosilicon  chromium;  ferronic)cel; 
ferromolybdenum;  ferrotungsten  and  ferrosilicon 
tungsten] 

Other: 

[Ferrotitanium  and  ferrosilicon  titanium; 
ferrovanadium;  ferroniobium] 


2001-SR-13 


7202.99.50 


Other : 

(Ferrozirconium) 
Other 


Government  of  Argentina; 
Stem  Ferroaleaciones 

S. A. C.I. FA., 

Argentina 


2001-SR-14 


8482.10.10 


Ball  or  roller  bearings,  and  parts  thereof: 
Ball  bearings: 

Ball  bearings  with  integral  shafts 


Government  of  Argentina; 
SKF  Argentina  S.A., 
Argentina 


2001-SR-15     8482.10.50  Other 

2001-SR-16    8482.20.00       Tapered  roller  bearings,  including  cone  and  tapered 

roller  assemblies 


do. 
do. 


B.   Petitions  for  waiver  of  competitive  need  limits  for  a  product  on  the  list  of  eligible  products  for  the 
Generalized  System  of  Preferences. 

Articles  of  jewelry  and  parts  thereof,  of  precious  metal  or 
of  metal  clad  with  precious  metal : 

Of  precious  metal  whether  or  not  plated  or  clad  with 
precious  metal: 

[Of  silver,  whether  or  not  plated  or  clad  with 
other  precious  metal] 

Of  other  precious  metal,  whether  or  not  plated  or 
clad  with  precious  metal : 

[Articles  provided  for  in  subheading 
7113.19.10] 


2001-SR-17 


7113.19.50 
(Turkey) 


Other : 

[Necklaces  and  neck  chains,  of  gold; 
clasps  and  parts  thereof] 

Other 


Arpas  Ihracat  Ithalat  ve 
Pazarlama  A.S.,  Turkey 
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I  EXECUTIVE  OFFICE  OF  THE  PRESIDENT 

Office  of  the  united  states  trade  representative 

WASHINGTON,  D.C.    20508 


GSP  -  2001  SPECIAL  3-COUNTRY  PRODUCT 

REVIEW 

for 

ARGENTINA,  PHILIPPINES,  AND  TURKEY 

public  comment  and  hearing  schedule 


September  30,  2002 


October  18,  2002 


November  1 3,  2002 


December  18,  2002 


Deadline  for  REQUESTS  TO  APPEAR 
AT  PUBLIC  HEARINGS  and  submission 
of  PRE-HEARING  BRIEFS. 

Deadline  for  providing  the  name,  address, 
telephone,  fax,  and  organization  of 
witnesses. 

PUBLIC  HEARINGS,  Office  of  U.S.  Trade 
Representative  (USTR)  (Annex),  1 724  F 
Street,  N.W.,  Washington,  D.C.   20508. 

Deadline  for  submission  of  POST- 
HEARING   and  REBUTTAL  BRIEFS. 

USITC  publishes  Advice  to  the  President. 


January  8,  2003 


January  31,  2003 


Deadline  for  submission  of  PUBLIC 
COMMENTS  on  USITC  ADVICE  to 
the  President. 

Decisions  will  be  announced  on  or  about 
this  date,  and  changes  may  become 
effective  30  days  later. 


For  further  information  contact: GSP  Information  Center 

Office  of  the  U.S.  Trade  Representative 
1724  F  Street,  N.W. 
Washington,  D.C.   20508 
T-202-395-697 1 ;  F-202-395-948 1 


Notification  of  any  changes  will  be  given  in  the  Federal  Reaistei". 
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[FR  Doc.  02-21965  Filed  8-27-02;  8:45  am] 
BILLING  CODE  3901-01-C 


OFFICE  OF  THE  UNrTED  STATES 
TRADE  REPRESENTATIVE 

Technical  Corrections  to  the 
Harmonized  Tariff  Schedule  of  the 
United  states 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  The  United  States  Trade 
Representative  (USTR)  is  making 
technical  corrections  to  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTS)  as  set  forth  in  the  aimex  to  this 
notice,  pursuant  to  authority  delegated 
to  the  USTR  in  Presidential 
Proclamation  6969  of  January  27,  1997 
(62  FR  4415).  These  modifications 
correct  two  inadvertent  errors  in 
Presidential  Proclamation  7351  of 
October  2,  2000  (65  FR  59329),  and  one 
inadvertent  omission  in  Presidential 
Proclamation  6763  of  December  23, 
1994  (60  FR  1007),  so  that  the  intended 
tariff  treatment  is  provided. 
EFFECTIVE  DATE:  October  2,  200,  for 
Annex  sections  A  and  B;  January  1, 
1995,  for  Annex  section  C. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
CBTPA  issue,  Caroyl  Miller,  Deputy 
Chief  Textile  Negotiator,  (202)  395- 
3026;  for  pharmaceutical  products  issue, 
Paul  Moore,  Director  for  Market  Access, 
(202)  395-5656;  or  Kate  Mueller, 
Assistant  General  Counsel,  (202)  395- 
3582. 

SUPPLEMENTARY  INFORMATION: 

Proclamation  7351  implemented  the 
United  States-Caribbean  Basin  Trade 
Partnership  Act  (CBTPA).  Section  211  of 
the  CBTPA  provides  that  eligible  textile 
and  apparel  articles  of  a  designated 
CBTPA  beneficiary  country  shall  enter 
the  United  States  free  of  duty  and  free 
of  quantitative  limitations.  The  annex  to 
Proclamation  7351  made  modifications 
to  the  HTS  in  order  to  implement  the 
tariff  treatment  provided  under  the 
CBTPA.  The  annex  to  this  notice 
modifies  the  annex  to  Proclamation 
7351  to  correct  two  inadvertent  errors 
(see  annex  sections  A  and  B  below)  so 
that  the  intended  tariff  treatment  is 
provided. 

Proclamation  6763  implemented  the 
trade  agreements  resulting  from  the 
Uruguay  Roimd  of  multilateral  trade 
negotiations.  The  annex  to  Proclamation 
6763  made  modifications  to  the  HTS  in 
order  to  implement  the  tariff  treatment 
provided  imder  the  Uruguay  Round 
Agreements,  including  the  tariff 
treatment  provided  to  pharmaceutical 


prodlicts  (see  annex  to  Proclamation 
6763  at  section  1,  paragraph  13).  The 
annex  to  this  notice  modifies  the  annex 
to  Proclamation  7351  to  correct  one 
inadvertent  omission  (see  annex  section 
C  below)  so  that  the  intended  tariff 
treatment  is  provided. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under  the 
authority  vested  in  the  USTR  by 
proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  forth  in 
sections  A  and  B  of  the  annex  to  this 
notice  shall  be  embodied  in  the  HTS 
with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  October  2, 
2000;  those  in  section  C  of  the  annex  to 
this  notice  shall  be  embodied  in  the 
HTS  with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  January  1, 
1995. 

Peter  F.  Allgeier, 

Acting  United  States  Trade  Representative. 

Annex 

Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  October  2, 
2000,  the  Harmonized  Tariff  Schedule 
of  the  United  States  is  modified  as 
follows: 

A.  U.S.  note  3(b)  to  subchapter  XX  of 
chapter  98  is  modified  by  deleting 
"tapes  and  labels)"  and  by  inserting  in 
lieu  thereof  "tapes)  and  labels". 

B.  U.S.  note  3(d)  to  subchapter  XX  of 
chapter  98  is  modified  by  deleting". 
5401.41.90,  "  and  by  inserting  in  lieu 
thereof",  5402.41.90,". 

Effective  with  respect  to  goods 
entered,  or  withdrawn  from  warehouse 
for  consimiption,  on  or  after  January  1, 
1995,  the  Harmonized  Tariff  Schedule 
of  the  United  States  is  modified  as 
follows: 

C.  Subheading  2903.47.00  is  modified 
by  inserting  in  alphabetical  sequence 
into  the  parenthetical  expression  in  the 
Rates  of  Duty  1-Special  subcolunm  the 
symbol",  K". 

(FR  Doc.  02-21916  Filed  8-27-02;  8:45  am] 
BILLING  CODE  3190-01-M 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Data  Collection  Available  for  Public 
Comments  and  Recommendations 

AGENCY:  Office  of  the  Secretary,  DOT. 
ACTION:  Notice  of  request  for  exten.siun 
of  a  currently  approved  information 
collection. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Department  of 
Transportation's  intentions  to  request 
approval  on  a  currently  approved 
information  collection. 

DATES:  Comments  on  this  notice  should 
be  received  by  September  27.  2002. 

ADDRESSES:  Attention  Office  of  the 
Secretary.  Office  of  International 
Aviation  (X-43).  400  Seventh  Street. 
SVV.,  Washington.  DC  20590.  Three 
copies  are  requested  but  not  required. 

FOR  FURTHER  INFORMATION  CONTACT:  )ohn 
Kiser,  Office  of  the  Secretary,  Office  of 
International  Aviation.  X-43, 
Department  of  Transportation.  400  7th 
Street,  SW.,  Washington.  DC  20590. 
(202) 366-2435. 

SUPPLEMENTARY  INFORMATION: 

Title:  Tariffs. 

OMB  Control  Number:  2106-0009. 

Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

Description  of  Respondents:  Air 
carriers  filing  international  tariffs. 

Annual  Responses:  230. 

Average  Annual  Burden  per 
Respondent:  5700  hours. 

Estimated  Total  Annual  Burden  on 
Respondents:  650,000  hours. 

Comments  are  invited  on:  (a)  Whether 
this  collection  of  information  (third 
party  notification)  is  necessary  for  the 
proper  performance  of  the  functions  of 
the  agency,  including  whether  the 
information  will  have  practical  utility; 
fb)  the  accuracy  of  the  agency's  estimate 
of  burden  of  the  proposed  collection  of 
information;  (c)  ways  to  enhance  the 
qudity,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on  the 
respondents,  including  through  the  use 
of  automated  techniques  or  other  forms 
of  information  technology. 

Issued  in  Washington,  DC,  on  August  22. 
2002. 

Michael  Robinson, 
Program  Analyst. 

IFR  Doc.  02-21918  Filed  8-27-02;  B;45  am] 
BILUNO  CODE  4910-62-P 
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DEPAFtTMENT  OF  TRANSPORTATION 

Environmental  Impact  Statement: 
Mobile  County,  Alabama 

AGENCY:  Federal  Highway 
Administrative  (FHWA).  DoT. 
summary:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  highway  project 
in  Mobile  County,  Alabama. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Wilkerson,  Division  Administrator, 
Federal  Highway  Administration,  500 
Eastern  Boulevard,  Suite  200, 
Montgomery,  Alabama  36117-2018. 
Telephone:  (334)  223-7370. 

SUPPt£MENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the 
Alabama  Department  of  Transportation 
will  prepare  an  environmental  impact 
statement  (EIS)  for  a  proposal  to 
construct  a  "loop"  around  the  western 
side  of  Mobile  from  I-IO  southwest  of 
the  City  of  Mobile  to  1-65  north  of 
Mobile.  The  project  would  involve  the 
construction  of  a  new  multi-lane  facility 
built  to  "interstate"  standards  and 
specifications. 

The  project  is  considered  necessary  to 
provide  for  the  existing  and  projected 
traffic  demand.  Alternatives  under 
consideration  include  (1)  taking  no 
action  (2)  using  alternative  travel  modes 
(3)  alternative  alignments  and  (4) 
various  design  alternatives.  Letters 
describing  the  proposed  action  and 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  and  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  A  series  of  public 
meetings  will  be  held  throughout  the 
plaiuiing  process.  In  addition,  a  public 
hearing  will  be  held.  Public  notice  will 
be  given  of  the  time  and  place  of  the 
meetings  and  hearing.  The  Draft  EIS  will 
be  available  for  public  and  agency 
review  and  comment  prior  to  the  public 
hearing.  A  scoping  meeting  will  be  held 
with  agencies  interested  in  the  project. 
To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  conunents  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided  above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12.372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 


Issued  on:  August  2,  2002. 
Joe  Wilkerson, 

Division  Administrator,  Montgomery, 
Alabama. 

[FR  Doc.  02-21962  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-22-M 


DEPARTIMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR). 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Hampton  &  Branchville  Railroad 
Company 

(Docket  Number  FRA-2002-12938] 

The  Hampton  &  Branchville  Railroad 
Company  (H&B),  located  in  Hampton, 
North  Carolina,  seeks  a  waiver  of 
compliance,  docket  number  FRA-2002- 
12938,  with  the  requirements  of  the 
Locomotive  Safety  Standards,  49  CFR 
part  229.  Section  229.125(d)  of  the 
standards  requires  each  lead  locomotive 
operated  at  a  speed  greater  then  20 
miles  per  hour  over  one  or  more  public 
highway-rail  crossings  be  equipped  with 
operative  auxiliary  lights  in  addition  to 
the  required  headlight.  The  Hampton  & 
Branchville  Railroad  states  that  the 
speed  over  their  entire  line  is  20  mph. 
If  the  waiver  is  granted  H&B  would 
operate  over  one  crossing  at  a  speed  not 
greater  then  25  mph  on  class  II  track 
from  mile  post  8.75  to  mile  post  9.25 
where  ruling  grade  slows  trains  speed, 
without  equipping  their  locomotives 
with  auxiliary  lights.  H&B  states  that  the 
crossing  is  always  flagged  by  a  crew 
member. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 


Petition  Docket  Number  FRA-2002- 
12938]  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PL-401 , 
400— 7th  Street,  SW.,  Washington,  DC 
20590-0001.  Commimications  received 
within  45  days  of  the  date  of  this  notice 
will  be  considered  by  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m.-5  p.m.)  at  the 
above  facility.  AH  docimients  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington,  DC,  on  August  23, 
2002. 

Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

(FR  Doc.  02-21976  Filed  8-27-02;  8:45  am] 

BILLING  CODE  4910-06-l> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  parts  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
[Docket  Number  FRA-2002-125091 

Applicant:  Bm-lington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  (BNSF)  seeks  approval  of  the 
proposed  discontinuance  and  removal 
of  the  traffic  control  system,  on  the  main 
tracks,  between  ndilepost  430.5,  near 
Sapulpa,  Oklahoma  and  milepost  644.1, 
South  Joe  Texas,  on  the  Texas  Division, 
Creek  and  Madill  Subdivision,  a 
distance  of  approximately  213.6  miles, 
and  govern  train  movements  by  Track 
Warrant  Control. 

The  reason  given  for  the  proposed 
changes  is  that  the  signal  infrastructure 
on  this  line  is  in  need  of  large  amounts 
of  replacement  capital  to  fimd  major 
rehabilitation.  BNSF  believes  that  this 
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scarce  capital  would  be  much  better 
spent  on  other  lines  with  greater  track 
density.  Changing  traffic  patterns  due  to 
merger  and  track  agreements  have  left 
this  line  with  locals,  rock  trains,  and 
only  one  manifest  train  daily.  The 
manifest  train  trains  will  soon  be 
rerouted  over  another  Subdivision,  and 
the  traffic  density  does  not  justify  the 
high  cost  of  associated  with 
rehabilitating  the  signal  infrastructure. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  nimiber  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI-401, 
Washington,  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  wiU  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street,  SW..  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

FRA  expects  to  fae  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  August  20, 
2002. 
Grady  C.  Cothen.  Ir., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  02-21923  Filed  8-27-02;  «:45  am] 

BILLING  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 


Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
argiunents  in  favor  of  relief. 

Iowa  Northwestern  Railway 

[Docket  Number  FRA-2002-12434J 

The  Iowa  Northwestern  Railway 
proposes  to  operates  a  diesel  electric 
locomotive,  number  lANW  632,  with 
laminated  safety  glass  glazing  which  is 
non-compliant  with  current  Federal 
Safety  Regulations.  This  locomotive, 
Model  C-420,  built  by  the  American 
Locomotive  Company  (Alco)  of 
Schenectady,  New  York  in  1966  is 
proposed  to  operate  in  limited  regular 
service,  less  than  once  per  week,  on  a 
new  shortline  railroad  the  Iowa 
Northwestern  Railway.  The  locomotive 
would  operate  in  a  rural/suburban  area 
between  Allendorf  and  Superior,  Iowa, 
a  distance  of  37.3  miles  through 
Dickinson  and  Osceola  Counties. 
Osceola  County  is  a  rural  area,  with 
only  two  out  of  13  grade  crossings 
protected  by  signal  lights.  Dickinson 
County  is  also  primarily  rural  with  three 
out  of  27  grade  crossings  protected  by 
signal  lights.  The  first  32  miles  of  the 
LANW  are  operated  as  FRA  Class  II 
track,  with  a  maximum  speed  of  25 
mph.  The  remaining  5.3  miles  of  track 
are  classified  by  FRA  as  "Excepted 
Track",  and  used  for  car  storage. 

The  lANW  requests  relief  from  the 
requirements  of  Title  49  Code  of  Federal 
R^ations  (CFR)  §  223.11 
Requirements  for  existing  locomotives 
due  to  the  infrequent  use  of  the 
locomotive,  the  rural  area  of  operation, 
and  the  cost  of  installing  compliant 
glazing.  Upon  researching  historical 
occurrences  of  vandalism  to  railway 
glazing  on  the  branch  now  operated  by 
the  L\NW,  the  Union  Pacific  Railroad, 
former  owner,  indicated  to  the  lANW 
that  no  such  acts  were  reported. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  iiiterested  party  desires 
an  opportimity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  communications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2002- 


12434)  and  must  be  submitted  to  the 
Docket  Clerk.  DOT  Central  Docket 
Management  Facility,  Room  Pl-401 
(Plaza  Level).  400  Seventh  Street,  SW.. 
Washington.  DC  20590. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  commimications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  DC  on  August  20, 
2002. 
Grady  C.  Cothen,  |r.. 

Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development 
[FR  Doc.  02-21921  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-0e-l> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Railroad  Administration 

Petition  for  Waiver  of  Compliance 

In  accordance  with  Part  211  of  Title 
49  Code  of  Federal  Regulations  (CFR), 
notice  is  hereby  given  that  the  Federal 
Railroad  Administration  (FRA)  received 
a  request  for  a  waiver  of  compliance 
with  certain  requirements  of  its  safety 
standards.  The  individual  petition  is 
described  below,  including  the  party 
seeking  relief,  the  regulatory  provisions 
involved,  the  nature  of  the  relief  being 
requested,  and  the  petitioner's 
arguments  in  favor  of  relief. 

Mount  Rainier  Scenic  Railroad 

[Docket  Number  FRA-2001-12512] 

The  Mount  Rainier  Scenic  Railroad 
seeks  a  waiver  of  compliance  from  the 
Inspection  and  Maintenance  Standards 
for  Steam  Locomotives,  49  CFR  Part 
230,  published  November  17,  1999. 
Section  230.3(c)  of  the  standards 
requires  steam  locomotives  having  flue 
tubes  replaced  prior  to  September  25, 
1995.  have  a  one  thousand  four  hundred 
seventy-two  service  day  inspection  [49 
CFR  230.17)  performed  prior  to  being 
allowed  to  operate  under  the 
requirements.  The  Mount  Rainier  Scenic 
Railroad  seeks  this  waiver  for  one 
locomotive  number  HLC  Nimiber  1 7 
which  had  the  flue  tubes  replaced  and 
was  returned  to  service  in  January  1995. 
The  Mount  Rainier  Scenic  Raifroad  was 
not  eligible  to  file  a  Petition  for  Special 
Consideration  because  their  locomotive 
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was  placed  into  service  prior  to  the 
September  25.  1995  cutoff  date. 

Interested  parties  are  invited  to 
participate  in  these  proceedings  by 
submitting  written  views,  data,  or 
comments.  FRA  does  not  anticipate 
scheduling  a  public  hearing  in 
connection  with  these  proceedings  since 
the  facts  do  not  appear  to  warrant  a 
hearing.  If  any  interested  party  desires 
an  opportunity  for  oral  comment,  they 
should  notify  FRA,  in  writing,  before 
the  end  of  the  comment  period  and 
specify  the  basis  for  their  request. 

All  commimications  concerning  these 
proceedings  should  identify  the 
appropriate  docket  number  (e.g..  Waiver 
Petition  Docket  Number  FRA-2001- 
12512)  and  must  be  submitted  to  the 
Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  Pl-401 
(Plaza  Level),  400  7th  Street,  SW., 
Washington,  DC  20590-0001. 
Commimications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  FRA  before  final  action  is 
taken.  Comments  received  after  that 
date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  the 
above  facility.  All  documents  in  the 
public  docket  are  also  available  for 
inspection  and  copying  on  the  Internet 
at  the  docket  facility's  Web  site  at  http:/ 
/dms.dot.gov. 

Issued  in  Washington.  DC  on  August  20. 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Program  Development. 
(FR  Doc.  02-21925  Filed  8-27-02:  8:45  am] 
BOUNG  CODE  49t0-06-f> 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  IModif  ication  of  a 
Railroad  Signal  System  or  Relief  From 
Requirements 

Pursuant  to  Tide  49  Code  of  Federal 
Regulations  (CFR)  parts  235  and  49 
U.S.C.  20502(a),  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  Part  236  as 
detailed  below. 
(Docket  Number  FRA-2002-128381 

Applicant:  New  Jersey  Transit,  Mr. 
William  R.  Knapp,  Vice  President  and 
General  Manager,  Rail  Operations.  One 


Penn  Plaza  East,  Newark,  New  Jersey 
07105-2246. 

New  Jersey  Transit  (NJT)  seeks 
temporary  relief  from  the  requirements 
of  Part  236,  Section  236.566,  of  the 
Rules,  Standard  and  Instructions,  to  the 
extent  that  NJT  be  permitted  to  operate 
non-equipped  New  York  Susquehanna 
and  Western  (NYS&W)  steam 
locomotive  nimiber  142,  in  automatic 
train  control  territory  on  NJT's  Raritan 
Valley  Line  between  Cranford,  New 
Jersey,  milepost  15.0  and  High  Bridge, 
New  Jersey,  milepost  52.2,  on  Saturday 
and  Sunday,  September  7  and  8,  2002, 
in  celebration  of  the  City  of  Dunellen. 
New  Jersey's  event.  "Dunellen  Railroad 
Days."  In  addition,  NJT  seeks  temporary 
relief  from  the  requirements  of  Section 
236.566  to  the  extent  that  NJT  be 
permitted  to  operate  non-equipped 
NYS&W  steam  locomotive  number  142, 
in  automatic  train  control  territory,  on 
NJT's  Boonton  and  Morristown  Lines 
between  Jersey  City,  New  Jersey, 
milepost  3.0  and  Hackettstown,  New 
Jersey,  milepost  56.9,  on  Saturday  and 
Sunday,  September  28  and  29,  2002,  in 
celebration  of  the  Borough  of  Lincoln 
Park,  New  Jersey's  event,  "Lincoln  Park 
Days." 

Applicant's  justification  for  relief:  The 
three  NJT  lines  are  equipped  with 
automatic  block  signals  and  operate 
under  NORAC  Rules  251  and  261,  and 
the  steam  excursion  train  movements 
for  each  event  would  be  limited  to  no 
more  than  four  trips  daily,  would  not 
exceed  50  mph,  and  would  establish  an 
absolute  block  ahead  of  each  movement. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  die  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk,  DOT  Central  Docket 
Management  Facility,  Room  PI— 401 , 
Washington,  DC  20590-0001. 
Communications  received  within  30 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p.m.)  at  DOT 
Central  Docket  Management  Facility, 
Room  PI-401  (Plaza  Level),  400  Seventh 
Street.  SW..  Washington,  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 


and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  unable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  August  20, 
2002. 
Grady  C.  Cothen,  Jr., 

Deputy  Associate  Administrator  for  Safety 

Standards  and  Program  Development. 

[FR  Doc.  02-21924  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4910-06-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 

Notice  of  Application  for  Approval  of 
Discontinuance  or  Modification  of  a 
Railroad  Signal  System  or  Relief  From 
the  Requirements  of  Title  49  Code  of 
Federal  Regulations  Part  236 

Pursuant  to  Title  49  Code  of  Federal 
Regulations  (CFR)  parts  235  and  49 
U.S.C.  App.  26,  the  following  railroads 
have  petitioned  the  Federal  Railroad 
Administration  (FRA)  seeking  approval 
for  the  discontinuance  or  modification 
of  the  signal  system  or  relief  from  the 
requirements  of  49  CFR  part  236  as 
detailed  below. 
[Docket  No.  FRA-2002-12435] 

Applicant:  Burlington  Northern  and 
Santa  Fe  Railway,  Mr.  William  G. 
Peterson,  Director  Signal  Engineering, 
4515  Kansas  Avenue,  Kansas  City, 
Kansas  66106. 

Burlington  Northern  and  Santa  Fe 
Railway  seeks  approval  of  the  proposed 
discontinuance  and  removal  of  the 
traffic  control  system  on  Main  Track  No. 
1  between  Jarales,  milepost  894.8  and  El 
Paso  Junction,  milepost  895.6,  New 
Mexico,  on  the  Southwest  Division, 
Clovis  Subdivision.  The  proposed 
changes  include  the  establishment  of 
"restricted  limits,"  with  restricted 
aspects  into  Main  Track  No.  1  at  Jarales 
and  El  Paso  Junction,  and  the 
installation  of  a  hand-operated  switch 
from  Main  Track  No.  1  to  the  yard. 

The  reason  given  for  the  proposed 
changes  is  that  the  installation  of  a 
hand-operated  switch  into  Main  Track 
No.  1  will  provide  a  new  route  out  of 
the  yard  as  well  as  a  switching  lead,  and 
when  switching  at  East  End  of  yard  or 
fueling,  access  to  the  yard  is  closed  with 
the  switch  in  its  present  location. 

Any  interested  party  desiring  to 
protest  the  granting  of  an  application 
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shall  set  forth  specifically  the  grounds 
upon  which  the  protest  is  made,  and 
contain  a  concise  statement  of  the 
interest  of  the  party  in  the  proceeding. 
Additionally,  one  copy  of  the  protest 
shall  be  furnished  to  the  applicant  at  the 
address  listed  above. 

All  communications  concerning  this 
proceeding  should  be  identified  by  the 
docket  number  and  must  be  submitted 
to  the  Docket  Clerk.  DOT  Central  Docket 
Management  Facility.  Room  PI-401, 
Washhigton.  DC  20590-0001. 
Communications  received  within  45 
days  of  the  date  of  this  notice  will  be 
considered  by  the  FRA  before  final 
action  is  taken.  Comments  received  after 
that  date  will  be  considered  as  far  as 
practicable.  All  written  communications 
concerning  these  proceedings  are 
available  for  examination  during  regular 
business  hours  (9  a.m. — 5  p  jn.)  at  DOT 
Central  Docket  Management  Facility. 
Room  PI-401  (Plaza  Level).  400  Seventh 
Street,  SW..  Washington.  DC  20590- 
0001.  All  documents  in  the  public 
docket  are  also  available  for  inspection 
and  copying  on  the  internet  at  the 
docket  facility's  Web  site  at  http:// 
dms.dot.gov. 

FRA  expects  to  be  able  to  determine 
these  matters  without  an  oral  hearing. 
However,  if  a  specific  request  for  an  oral 
hearing  is  accompanied  by  a  showing 
that  the  party  is  imable  to  adequately 
present  his  or  her  position  by  written 
statements,  an  application  may  be  set 
for  public  hearing. 

Issued  in  Washington,  DC  on  August  20, 
2002. 

Grady  C.  Cothen,  Jr., 
Deputy  Associate  Administrator  for  Safety 
Standards  and  Progrant  Development. 
[FR  Doc.  02-21922  Filed  8-27-02;  8:45  ami 
BUMQ  CODE  4910-flt-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safaty 
Administration 

[DockM  No.  NHTSA-2002-12730] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
Mercedes-Benz  Geiaendewragen  5- 
Door  l-ong  Wheel  Beee  Multipurpoee 
Paaaenger  Vehicies  Are  Eligible  for 
Importation 

agency:  National  Highway  Traffic 
Safety  Administration.  EKDT. 
ACTION:  Notice  of  receipt  of  petition  for 
decision  that  nonconforming  2002 
Mercedes-Benz  Gelaendewagen  5-door 
long  wheel  base  (LWB)  multipurpose 
passenger  vehicles  (MPVs)  are  eligible 
for  importation. 


SUMMARY:  This  dociunent  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002 
Mercedes-Benz  Gelaendewagen  5-door 
LWB  MPVs  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  (1)  they 
are  substantially  similar  to  vehicles  that 
were  originally  manufactured  for 
importation  into  and  sale  in  the  United 
States  and  that  were  certified  by  their 
manufacturer  as  complying  with  the 
safety  standards,  and  (2)  they  are 
capable  of  being  readily  altered  to 
conform  to  the  standards. 
DATE:  The  closing  date  for  comments  on 
the  petition  is  September  27,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  niunber  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PL-401,  400 
Seventh  St..  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pmj. 

FOR  FURTHER  INFORMATK>N  CONTACT: 
George  Entwistle,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
5306). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  imless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactiued  for  importation 
into  and  sale  in  the  United  States, 
certified  imder  49  U.S.C.  30115.  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu«rs  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  comments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

J.K.  Technologies,  LLC.  of  Baltimore, 
Maryland  ("JK.")  (Registered  Importer 


90-006)  has  petitioned  NHTSA  to 
decide  whether  2002  Mercedes-Benz 
Gelaendewagen  5-door  LWB  MPVs  are 
eligible  for  importation  into  the  United 
States.  The  vehicles  which  J.K.  believes 
are  substantially  similar  are  2002 
Mercedes-Benz  Gelaendewagen  5-door 
LWB  MPVs  that  were  manufactured  for 
importation  into,  aiid  sale  in,  the  United 
States  and  certified  by  their 
manufacturer  as  conforming  to  all 
applicable  Federal  motor  vehicle  safety 
standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U. S.  certified  2002 
Mercedes-Benz  Gelaendewagen  5-door 
LWB  MPVs  to  their  U.S.-certified 
counterparts,  and  foimd  the  vehicles  to 
be  substantially  similar  with  respect  to 
.  compliance  with  most  Federal  motor 
vehicle  safety  standards. 

J.K.  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  Mercedes-Benz 
Gelaendewagen  5-door  LWB  MPVs,  as 
originally  manufactured,  conform  to 
many  Federal  motor  vehicle  safety 
standards  in  the  same  manner  as  their 
U.S.  certified  counterparts,  or  are 
capable  of  being  readily  altered  to 
conform  to  those  standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Mercedes-Benz 
Gelaendewagen  5-door  LWB  MPVs  are 
identical  to  their  U.S.  certified 
coimterparts  with  respect  to  compliance 
with  Standard  Nos.  102  Transmission 
Shift  Lever  Sequence  *  '  M03 
Defrosting  and  Defogging  Systems,  104 
Windshield  Wiping  and  Washing 
Systems,  105  Hydraulic  and  Electric 
Brake  Systems.  106  BraJce  Hoses,  113 
Hood  Latch  Systems.  116  Motor  Vehicle 
Brake  Fluids,  118  Power  Window 
Systems,  119  New  Pneumatic  Tires  for 
Vehicles  other  than  Passenger  Cars.  124 
Accelerator  Control  Systems,  201 
Occupant  Protection  in  Interior  Impact, 
202  Head  Restraints,  204  Steering 
Control  Rearward  Displacement,  205 
Glazing  Materials.  206  Door  Locks  and 
Door  Retention  Components,  207 
Seating  Systems.  209  Seat  Belt 
Assemblies,  210  Seat  Belt  Assembly 
Anchorages,  212  Windshield  Retention, 
214  Side  Impact  Protection.  216  Roof 
Crush  Resistance,  219  Windshield  Zone 
Intrusion,  225  Child  Restraint 
Anchorage  Systems,  and  302 
Flammability  of  Interior  Materials. 

Petitioner  further  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Replacement  of  the 
instrument  cluster  with  the  U.S. -model 
component;  (b)  replacement  of  the 
cruise  control  lever  with  a  U.S. -model 
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component  on  vehicles  that  are  not 
already  so  equipped;  (c)  replacement 
and  initialization  of  the  system  to  accept 
the  new  instrument  cluster;  and  (d) 
activation  of  the  warning  system. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  headlamps 
and  front  sidemarker  lamps;  (b] 
installation  of  U.S.-model  taillamp 
assemblies  and  sidemarker  lights;  and 
(c)  modification  of  the  high  mounted 
stop  lamp  if  necessanr. 

Standard  No.  Ill  Rearview Mirror: 
Inscription  of  the  required  warning 
statement  on  the  passenger  side 
rearview  mirror  or  replacement  of  that 
mirror  with  one  on  which  the  required 
statement  is  already  etched. 

Standard  No.  114  Theft  Protection: 
Programming  the  vehicles  to  activate  the 
key  warning  and  belt  warning  systems. 

Standard  No.  120  Tire  Selection  and 
Rims  for  Motor  Vehicles  other  than 
Passenger  Cars:  Installation  of  a  tire 
information  placard. 

Standard  No.  208  Occupant  Crash 
Protection:  (a)  Reprogramming  the  seat 
belt  warning  systems  to  activate  in  the 
proper  manner;  (b)  inspection  of  all 
vehicles  upon  importation  and 
replacement  of  the  driver's  and 
passenger's  side  airbags,  knee  bolsters, 
control  units,  sensors,  and  seat  belts 
with  U.S.-model  components  on 
vehicles  that  are  not  already  so 
equipped.  The  petitioner  stated  that  the 
vehicles  are  equipped  at  the  front  and 
rear  outboard  seating  positions  with 
combination  lap  aind  shoulder  belts  that 
are  automatic,  self-tensioning,  and 
released  by  means  of  a  single  red  push- 
button, and  with  a  lap  belt  in  the  rear 
center  seating  position. 

Standard  No.  301  Fuel  System 
Integrity:  The  petitioner  states  that 
compliance  with  the  standard  will  be 
achieved  through  modifications,  made 
only  with  U.S.-model  components,  to 
meet  Environmental  Protection  Agency 
(EPA)  onboard  diagnostics  (OBDII), 
onboard  vapor  recovery  (ORVR),  fuel 
spit  back,  and  enhanced  fuel 
evaporation  tests.  According  to  the 
petitioner,  these  systems  will  control  all 
fuel  leaks  in  the  event  of  an  impact. 

The  petitioner  states  that  a  vehicle 
identification  plate  must  be  affixed  near 
the  left  windshield  post  and  a  reference 
and  certification  label  must  be  affixed  in 
the  area  of  the  left  door  post  to  meet  the 
vehicle  identification  number  (VIN) 
requirements  of  49  CFR  Part  565. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St..  SW..  Washington,  DC 


20590.  (Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1):  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  August  23,  2002. 
Marilynne  Jacobs, 

Director.  Office  of  Vehicle  Safety  Compliance. 
[FR  Doc.  02-21979  Filed  8-27-^)2;  8:45  am] 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34079] 

San  Jacinto  Rail  Limited  Construction 
Exemption  and  The  Burlington 
Norttiem  and  Santa  Fe  Raiiway 
Company  Operation  Exemption — 
Buiid-Out  To  The  Bayport  l.oop  Near 
Houston,  Harris  County,  TX 

agency:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

SUMMARY:  Under  49  U.S.C.  10502,  the 
Board  conditionally  exempts  firom  the 
prior  approval  requirements  of  49  U.S.C. 
10901  the  construction  by  San  Jacinto 
Rail  Limited  and  the  operation  by  The 
Burlington  Northern  and  Santa  Fe 
Railway  Company  of  a  12.8-mile  line  of 
railroad  serving  the  Bayport  Industrial 
District  in  southeast  Houston,  Harris 
Coimty,  TX,  near  Galveston  Bay.  The 
line  will  connect  the  Bayport  Loop  with 
the  former  Galveston,  Henderson  and 
Houston  Railroad  line  now  owned  by 
Union  Pacific  Railroad  Company  near 
the  southeast  comer  of  Ellington  Field. 
DATES:  The  exemption  is  subject  to  o\a 
further  consideration  of  the  anticipated 
environmental  impacts  of  the  proposal 
and  will  not  become  effective  until  the 
environmental  review  process  is 
completed.  Once  that  process  is 
completed,  the  Board  will  issue  a 
further  decision  addressing  the 
environmental  issues  and  making  the 
exemption  effective  at  that  time,  if 
appropriate,  subject  to  any  necessary 


conditions.  Petitions  to  reopen  must  be 
filed  by  September  17,  2002. 

ADDRESSES:  'Send  comments  (an  originsd 
and  10  copies]  referring  to  STB  Finance 
Docket  No.  34079,  to:  Surface 
Transportatioh  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  conmients  to 
applicants'  representatives:  (1)  Richard 
E.  Weicher,  The  Burlington  Northern 
and  Santa  Fe  Railway  Company,  2500 
Lou  Menk  Drive,  Third  Floor,  Fort 
Worth  Texas,  76131-0039;  and  (2)  Erika 
Z.  Jones,  Mayer,  Brown,  Rowe  &  Maw, 
1909  K  Street,  NW.,  Washington,  DC 
20006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  H.  Dettmar,  (202)  565-1600. 
[Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1-800- 
877-8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  purchase  a 
copy  of  the  full  decision,  write  to,  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service,  Room  405, 1925  K  Street, 
NW.,  Washington,  DC  20006. 
Telephone:  (202)  293-7776.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.] 

Board  decisions  and  notices  are 
available  on  oiu:  Web  site  at 
WWW.STB.DOT.GOV.  - 

Decided:  August  19,  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-21548  Filed  8-27-02;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTIMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 
[Docket  No.  TSA-2002-11604] 

Security  Programs  for  Aircraft  12,500 
Pounds  or  More 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 
ACTION:  Notice. 

SUMMARY:  This  action  establishes  a 
schedule  for  comments  on  a  security 
pro-am  for  operators  of  aircraft  with  % 
maximimi  certificated  takeoff  weight  of 
12,500  or  more  poimds,  and  the  date  on 
which  operators  must  comply  with  the 
security  program  once  it  is  issued  in 
final  form. 

DATES:  Comments  to  the  proposed 
security  program  may  be  submitted  to 
TSA  from  August  30  through  September 
30,  2002. 
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Security  program  compliance  date: 
December  1,  2002. 

ADDRESSES:  Address  all  comments 
concerning  this  action  to  Noiui  Larbi, 
Aviation  Security  Regulations  and 
Policy,  Room  323,  Transportation 
Security  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Please  be  sure  to 
submit  two  copies  of  your  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nouri  Larbi,  telephone:  (202)  267-8543, 
facsimile  (202)  267-5359, 
nouri.Iarbi@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On 

February  22,  2002,  TSA  published  a 
final  rule  in  the  Federal  Register  (67  FR 
8205),  known  as  the  "Twelve-Five 
Rule,"  that,  in  part,  required  new 
security  measures  for  operators  of 
airta^  with  a  maximum  certificated 
takeoff  weight  of  12,500  pounds  or 
more.  Under  the  rule,  these  operators 
must  adopt  and  carry  out  certain 
security  measures  approved  by  TSA, 
generally  known  as  the  "Twelve-Five 
Security  Program." 

As  published,  the  effective  date  of  the 
Twelve-Five  Rule  was  Jtme  24,  2002. 
This  document  does  not  alter  that  date. 
As  discussed  below,  it  is  now  necessary 
to  establish  a  date  for  comments  on  a 
proposed  security  program  and  a  date 
on  which  aircraft  operators  must 
implement  the  final  TSA-approved 
Twelve-Five  Security  Program.  Security 
programs  constitute  sensitive  security 
information  (SSI),  which  are  disclosed 
only  to  persons  vntii  a  need  to  know,  in 
accordance  with  49  CFR  part  1520. 
Therefore,  the  Twelve-Five  Security 
Program  will  be  distributed  for 
comment  only  to  affected  operators. 

The  twelve-five  rule  was  issued  as  a 
no-notice  final  rule,  and  so  the  amoimt 
of  time  allotted  for  operators  to 
comment  on  a  proposed  security  plan 
and  for  TSA  to  revise  it  if  necessary  has 
been  shorter  than  usual.  In  addition, 
many  of  the  aircraft  operators  subject  to 
the  rule  have  not  been  subject  to 
seauity  program  requirements  in  the 
past,  and  so  they  may  need  more  time 
to  develop  compliant  internal 
procediu«s. 

TSA  has  developed  a  proposed 
Twelve-Five  Security  Program  and  is  in 
the  process  of  providing  the  proposed 
Twelve-Five  Security  Program  to  these 
operators.  These  operators  will  have 
thirty  days,  from  August  30  to 
September  30,  to  comment  on  the 
proposed  security  program.  TSA  will 
consider  all  comments,  revise  the 
program  as  needed,  and  issue  a  final 
security  program  by  October  31,  2002. 
The  operators  must  adopt  and 


implement  the  final  security  program  by 
December  1,2002. 

It  is  important  to  note  that  the 
compliance  dates  established  for  the 
other  requirements  in  Docket  No.  TSA- 
2002-11604  published  in  February 
2002,  are  not  changed.  The  compliance 
date  for  49  CFR  1544.230,  regarding 
criminal  history  records  checks  for 
flightcrew  members,  remains  December 
6,  2002.  See  §  1544.230(k).  The 
compliance  date  for  §  1544.237, 
regarding  flight  deck  privileges,  remains 
Jtme  24,  2002. 

Issued  in  Washington,  DC,  on  August  21, 
2002. 
J.M.  Loy, 

Acting  Under  Secretary  of  Transportation  far 
Security. 

[FR  Doc.  02-21978  Filed  8-27-02;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Transportation  Security  Administration 
[Docket  No.  TSA-2002-12394] 

Security  Program  for  Certain  Private 
CtuMlsr  Operations 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 
ACTION:  Notice. 

SUMMARY:  This  notice  establishes  dates 
for  submission  of  comments  on  and 
implementation  of  a  security  program 
for  operators  of  aircraft  engaged  in 
private  charter  passenger  operations 
with  a  maximum  certificated  takeoff 
weight  of  95,000  poimds  or  more. 
DATES:  Comments  may  be  submitted  to 
TSA  from  August  30  through  September 
30,  2002. 

Security  program  compliance  date: 
December  1,  2002. 
ADDRESSES:  Address  all  comments 
concerning  this  action  to  Nouri  Larbi, 
Aviation  Security  Regulations  and 
Policy,  Room  323,  Transportation 
Security  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591.  Please  be  sure  to 
submit  two  copies  of  your  comments. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nouri  Larbi.  telephone  (202)  267-8543, 
facsimile  (202)  267-5359,  e-mail 
nouri.larbi@faa.gov. 

SUPPLEMENTARY  INFORMATION:  On  June 
19,  2002,  TSA  published  a  no-notice 
final  rule  in  the  Federal  Register  (67  FR 
41635]  that,  in  part,  requires  new 
seciuity  measures  for  private  charter 
passenger  operators  using  aircraft  with  a 
maximum  certificated  takeoff  weight  of 
95,000  pounds  or  more.  Under  the  rule, 
these  operators  must  adopt  and  carry 


out  a  security  program  approved  by  TSA 
to  address  passenger  and  accessible 
property  screening.  As  published,  the 
effective  date  of  the  rule  is  August  19. 
2002,  and  this  document  does  not 
change  that  effective  date.  For  the 
reasons  explained  below,  it  is  now 
necessary  to  establish  a  comment  period 
for  the  proposed  program  and  a  date  on 
which  affected  operators  must 
implement  the  approved  security 
program. 

Security  programs  constitute  sensitive 
security  information  (SSI),  which  can  be 
disclosed  only  to  persons  with  a  need  to 
know,  in  accordance  with  49  CFR  part 
1520.  Therefore,  the  private  charter 
security  program  will  be  distributed  for 
comment  only  to  the  affected  operators. 

Since  publication  of  the  rule  in  June, 
TSA  has  received  comments  and 
inquiries  concerning  passenger  and 
accessible  property  screening  on  private 
charter  operations.  The  commenters 
state  that  there  are  a  variety  of  unique 
characteristics  among  passenger  charter 
operations  that  make  typical  passenger 
and  property  screening  in  an  airport 
terminal  difficult  or  impracticable.  For 
instance,  some  charters  must  depart  at 
odd  hours  when  airport  terminals  are 
closed.  Some  charters  transport 
passengers  with  medical  conditions  that 
require  equipment  that  would  not  be 
permitted  aboard  the  cabin  of  a  non-2 
charter  passenger  aircraft.  Many  charters 
depart  from  remote  locations  where 
screening  checkpoints  do  not  exist. 

As  a  result  of  these  comments,  TSA 
will  develop  a  final  security  program 
that  accommodates  the  unique 
characteristics  of  charter  operations  and 
effectively  addresses  aviation  security. 
Additional  time  is  needed  to  adequately 
assess  alternative  programs  and  many 
charter  operators  will  need  time  to 
establish  appropriate  internal  screening 
procedures.  The  affected  operators  may 
comment  on  TSA's  proposed  security 
program  from  August  30  through 
September  30,  2002.  TSA  will  review  all 
comments  received,  revise  the  program 
as  needed,  and  issue  the  final  security 
program  on  or  before  October  30,  2002. 
The  affected  charter  operators  will  have 
30  days,  imtil  December  1,  2002.  to 
implement  the  final  security  program. 

Issued  in  Washington.  DC,  on  August  21, 
2002. 
j^M.  Loy, 

Acting  Under  Secretar\'  of  Transportation  for 
Security. 
(FR  Doc.  02-21977  Filed  8-27-02;  8:45  am] 

BILLING  CODE  491&-62-l> 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

August  21.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
infonnation  collection  requirement(s)  to 
0MB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasiu^  Department  Clearance  Officer, 
Department  of  the  Treasiuy,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  27, 
2002,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (iRS) 

OMB  Number:  1545-1467. 

Form  Number:  IRS  Forms  9779, 
9779(SP),  9783,  9783(SP),  9787, 
9787{SP),  9789,  9789(SP),  and  12252. 

Type  of  Review:  Extension. 

Title:  Electronic  Federal  Tax  Pajrment 
System  (EFTPS). 

Description:  Enrollment  is  vital  to  the 
implementation  of  the  Electronic 
Federal  Tax  Payment  System  (EFTPS). 
EFTPS  is  an  electronic  remittance 
processing  system  that  the  Service  will 
use  to  accept  electronically  transmitted 
federal  tax  payments.  This  system  is  a 
necessary  outgrowth  of  advanced 
information  and  communication 
technologies. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households.  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
4,471,000. 

Estimated  Burden  Hours  Per 
Respondent: 


Fofm 


Form  9779  (paper) 
Form  9779  (on  Hne) 

Form  9779(SP)  

Form  9783  (paper) 
Form  9783  (on  line) 

Form  9783  (SP) 

Form  9787  

Form  9787(SP)  

Form  9789  

Form  9789(§P)  

Form  12252  


Response 

time 
(in  minutes) 


20 
20 
20 
20 
20 
20 
20 
20 
20 
20 
10 


Frequency  of  Response:  On  occasion, 
Quarterly. 

Estimated  Total  Reporting  Burden: 
1,490,019  hours. 


Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW., 
Washington,  DC  20224.  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503.  (202) 
395-7316. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-21836  Filed  8-27-02;  8:45  am] 

BILUNG  CODE  4a30-01-P 


DEPARTMENT  OF  THE  TREASURY 

SulMiiission  for  OMB  Review; 
Comment  Request 

August  21,  2002. 

The  Department  of  Treasiuy  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  tmder  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission{s) 
may  be  obtained  by  csdling  the  Treasiuy 
Biueau  Clearance  Officer  Usted. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 

Dates:  Written  comments  should  be 
received  on  or  before  September  27, 
2002,  to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATE) 

OMB  Number:  1512-0200. 

Form  Number:  ATF  F  5110.31. 

Type  of  Review:  Extension. 

Title:  Application  and  Permit  to  Ship 
Puerto  Rican  Spirits  to  the  United  States 
Without  Payment  of  Tax. 

Description:  ATF  F  5110.31  is  used  to 
allow  a  person  to  ship  spirits  in  bulk 
into  the  U.S.  The  form  identifies  the 
person  in  Puerto  Rico  from  where 
shipments  are  to  be  made,  the  person  in 
the  U.S.  receiving  the  spirits,  amounts 
of  spirits  to  be  shipped,  and  the  bond 
of  the  U.S.  person  to  cover  taxes  on  such 
spirits. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Burden  Hours  Per 
Respondent:  27  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
450  hours. 

OMB  Number:  1512-0372. 

Recordkeeping  Requirement  ID 
Number;  ATF  REC  5400/2. 


Type  of  Review:  Extension. 

Title:  Record  and  Supporting  Data: 
Daily  Summaries,  Records  of 
Production,  Storage,  and  Disposition, 
and  Supporting  Data  by  Licensed 
Explosives  Manufacturers  and 
Manufacturers  (Limited). 

Description:  These  records,  prepared 
by  explosives  manufacturers  and 
explosives  manufacturers  (Limited) 
provide  ATF  with  the  ability  to  trace 
explosives  used  in  crimes. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
1,053. 

Estimated  Burden  Hours  Per 
Recordkeeper:  45  minutes. 

Frequency  of  Response:  Weekly. 

Estimated  Total  Recordkeeping 
Burden:  68,835  hours. 

OMB  Number:  1512-0550. 

Recordkeeping  Requirement  ID 
Number:  27  CFR  178.92  and  27  CFR 
179.102. 

Type  of  Review:  Extension. 

Title:  Notice  of  Proposed  Rulemaking: 
Identification  Markings  Placed  on 
Firearms. 

Description:  These  regulations 
implement  Section  923(i)  of  the  Gun 
Control  Act  of  1968.  In  general,  these 
sections  require  licensed  manufacturers 
and  importers  to  le^bly  identify 
firearms  by  engraving  or  stamping 
certain  information  such  as  serial 
numbers. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Recordkeepers: 
2,506. 

Estimated  Burden  Hours  Per 
Recordkeeper:  2  hours. 

Frequency  of  Response:  Other  (one 
time). 

Estimated  Total  Recordkeeping 
Burden:  5,665  hours. 

Clearance  Officer:  Jacqueline  White, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226.  (202)  927-8930. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washiogton,  DC  20503.  (202) 
395-7316. 

Lois  K.  Holland, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-21837  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  30,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Biu-eau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington, DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  September  27, 
2002  to  be  assured  of  consideration. 

Departmental  Offices/Community 
Development  Financial  Institutions 
(CDFI)  Fund 

OMB  Number:  New. 

Form  Number:  CDFI  Form  0024. 

Type  of  Review:  New  collection. 

Title:  Secondary  Market  Survey  of 
Community  Development  Financial 
Institutions  (CDFIs). 

Description:  The  CDFI  Fund  through 
a  contract  with  Abt  Associates,  Inc.,  is 
conducting  a  study  of  the  need  for,  and 
feasibility  of,  developing  a  secondary 
market  for  loans  made  by  CDFIs.  A  key 
component  of  the  feasibility  study  is 
gathering  data  through  a  survey  on  loans 
made  by  CDFIs  to  determine  whether  it 
would  be  feasible  for  such  loans  to  be 
sold  in  a  secondary  market  and  the 
potential  size  of  the  market  and  to 
understand  the  projected  capital  needs 
of  these  institutions  to  assess  whether  a 
secondary  market  would  be  beneficial  to 
them. 

Respondents:  Business  or  other  for- 
profit.  Not-for-profit  institutions. 

Estimated  Number  of  Respondents: 
325. 

Estimated  Burden  Hours  Per 
Respondent:  5  hours. 

Frequency  of  Response:  Other  (one- 
time collection). 

Estimated  Total  Reporting  Burden: 
1,625  hours. 

Clearance  Officer:  Lois  K.  Holland 
(202)  622-1563,  Departmental  Offices, 
Room  2110, 1425  New  York  Avenue, 
NW.,  Washington,  DC  20220. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 


Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-21932  Filed  8-27-02;  8:45  am) 
BILUNG  CODE  4811 -16-P 


DEPARTMEffT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

July  30.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer.  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  September  27, 
2002  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-1781. 

Form  Number:  IRS  Form  2290-EZ. 

Type  of  Review:  Revision. 

Title:  Heavy  Highway  Vehicle  Use 
Tax  Return  for  Filers  With  a  Single 
Vehicle. 

Description:  Representatives  of  the 
motor  fuel  industiy,  state  governments, 
and  Federal  government  are  working  to 
ensure  compliemce  with  excise  taxes  on 
motor  fuels.  This  joint  effort  has 
resulted  in  a  system  to  track  the 
movement  of  all  products  to  and  from 
terminal.  Forms  720-TO  is  an 
information  return  that  will  be  used  by 
terminal  operators  to  report  their 
monthly  receipts  and  disbursements  of 
products. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  110.000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping:  4  hr.,  3  min. 
Learning  about  the  law  or  the  form: 
24  min. 

Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS:  28  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  544,500  hours. 

OMB  Number:  1545-1786. 


Revenue  Procedure  Number:  Revenue 
Procedures  2002-37.  2002-38  and 
2002-39. 

Type  of  Review:  Extension. 

Title:  Changes  in  Periods  of 
Accounting. 

Description:  The  collections  of 
information  in  these  three  (3)  revenue 
procedures  is  necessary  for  the 
Commissioner  to  determine  whether  a 
taxpayer  may  properly  obtain  approval 
to  adopt,  change,  or  retain  an  annual 
accounting  period. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households.  Not- 
for-profit  institutions.  Farms. 

Estimated  Number  of  Respondents: 
800. 

Estimated  Burden  Hours  Per 
Respondent:  53  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (once). 

Estimated  Total  Reporting  Burden: 
700  hours. 

Clearance  Officer:  Gleiui  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  641 1-03.  1111 
Constitution  Avenue.  NW.,  Washington. 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackev.  Jr. 
(202)  395-7316.  Office  of  Management 
and  Budget,  Room  10235.  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
|FR  Doc.  02-21933  Filed  8-27-02;  8;4.'i  am] 
BILUNG  COOE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Sul>mlssion  for  OMB  Review; 
Comment  Request 

.August  1,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury.  Room  2110,  1425  New  York 
Avenue',  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  September  27, 
2002,  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0939. 
Form  Number:  IRS  Form  8404. 
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Type  of  Review:  Extension. 
Title:  Interest  Charge  on  DISC-Related 
Deferred  Tax  Liability. 

Description:  Shareholders  of  Interest 
Charge  Domestic  International  Sales 
Corporation  (IC-DISCs)  use  Form  8404 
to  figure  and  report  an  interest  charge 
on  their  DISC-related  deferred  tax 
liability.  The  interest  charge  is  required 
by  Internal  Revenue  Code  section  995(f). 
IRS  uses  Form  8404  to  determine 
whether  the  shareholder  has  correctly 
figured  and  paid  the  interest  charge  on 
a  timely  basis. 

Respondents:  Business  or  other  for- 
profit,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  2,000. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 4  hr.,  4jnin. 
Learning  about  the  law  or  the  form — 2 

hr.,  17min. 
Preparing,  copying,  assembling  and 
sending  the  form  to  the  IRS — 2  hr., 
27  min. 
Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  17,600  hours. 
OMB  Number:  1545-1201. 
Regulation  Project  Number:  PS-52-88 
Final. 
Type  of  Review:  Extension. 
Title:  Election  to  Expense  Certain 
Depreciable  Business  Assets. 

Description:  The  regulations  provide 
rules  on  the  election  described  in 
section  179(b)(4);  the  apportionment  of 
the  dollar  limitation  among  component 
members  of  a  controlled  group;  and  the 
proper  order  for  deducting  the  carryover 
of  disallowed  deduction.  The 
recordkeeping  and  reporting  is 
necessary  to  monitor  compliance  with 
the  section  179  rules. 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households, 
Farhis. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  20,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper:  45  minutes. 
Frequency  of  Response:  Annually . 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  15,000  hours. 
OMB  Number:  1545-1410. 
Form  Number:  IRS  Form  8840. 
Type  of  Review:  Extension. 
Title:  Closer  Connection  Exception 
Statement  for  Aliens. 

Description:  Form  8840  is  used  by  an 
alien  individual,  who  otherwise  meets 
the  substantial  presence  test,  to  explain 
the  basis  of  individual's  claim  that  he  or 
she  is  able  to  satisfy  the  closer 
connection  exception  described  in  Regs. 
Section  301.770l(b)-2. 


Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  350,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 

Recordkeeping — 13  min. 

Learning  about  the  law  or  the  form — 9 

min. 
Preparing  the  form — 1  hr.,  27  min. 
Copying,  assembling  and  sending  the 

form  to  the  IRS— 34  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  843,500  hours. 

OMB  Number:  1545-1501. 

Form  Number:  IRS  Form  W-4V. 

Type  of  Review:  Extension. 

Title:  Voluntary  Withholding  Request. 

Description:  If  an  individual  receives 
any  of  the  following  government 
payments  he/she  may  voluntary 
complete  Form  W-4V  to  request  that  the 
payer  withhold  Federal  income  tax. 
Those  payments  are  unemployment 
compensation,  social  security  benefits, 
tier  I  railroad  retirement  benefits. 
Commodity  Credit  Corporation  loans  or 
certain  crop  disaster  payments  under 
the  Agricultural  Act  of  1949  or  title  n  of 
the  Disaster  Assistance  Act  of  1998. 

Respondents:  Individuals  or 
households.  Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  19,700,000. 

Estimated  Burden  Hours  Per 
Res  pan  den  t/Recordkeeper: 

Recordkeeping — 6  min. 

Learning  about  the  law  or  the  form — 5 
min. 

Preparing  the  form — 7  min. 

Copying,  assembling  and  sending  the 
form  to  the  IRS— 10  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  9,653,000  hours. 

Clearance  Officer:  Glenn  Kirkland, 
Internal  Revenue  Service,  Room  6411- 
03, 1111  Constitution  Avenue,  NW.^ 
Washington,  DC  20224,  (202)  622-3428. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
Office  of  Management  and  Budget, 
Room  10235,  New  Executive  Office 
Building,  Washington,  DC  20503,  (202) 
395-7316. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  02-21934  Filed  8-27-02;  8:45  am) 

B4LUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

August  21.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.;  Washington,  DC  20220. 

DATES:  Written  comments  should  be 
received  on  or  before  September  27, 
2002  to  be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0238. 

Form  Number:  IRS  Form  W-2G. 

Type  of  Review:  Extension. 

Title:  Certain  Gambling  Winnings. 

Description:  Internal  Revenlie  Code 
(IRC)  section  6041  requires  payers  of 
certain  gambling  winnings  to  report 
them  to  IRS.  If  applicable,  section 
3402(g]  and  section  3406  require  tax 
withholding  on  these  winnings.  We  use 
the  information  to  ensure  taxpayer 
income  reporting  compliance. 

Respondents:  Business  or  other  for- 
profit,  Not-for-profit  institutions,  State, 
Local  or  Tribal  Government. 

Estimated  Number  of  Respondents: 
6,400. 

Estimated  Burden  Hours  Per 
Respondent:  18  minutes. 

Frequency  of  Response:  Aimually . 

Estimated  Total  Reporting  Burden: 
1,272,479  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW., Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget.  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able. 

Departmental  Reports,  Management  Officer. 
[PR  Doc.  02-21936  Filed  8-27-02;  8:45  am] 
8ILUNG  CODE  4830-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Secret  Service 

Appointment  of  Performance  Review 
Board  (PRB)  IMemliers 

The  notice  announces  the 
appointment  of  members  of  the  Senior 
Executive  Service  Performance  Review 
Boards  in  accordance  with  5  U.S.C. 
4314(c)(4)  for  the  rating  period 
beginning  October  1,  2001,  and  ending 
September  30.  2002.  Each  PRB  will  be 
composed  of  at  least  three  of  the  Senior 


Executive  Service  members  listed 
below. 

Name  and  Title 

Carlton  D.  Spriggs — Deputy  Director. 

U.S.  Secret  Service 
George  D.  Rodgers — Assistant  Director, 

Investigations  (USSS) 
Donald  A.  Flynn — Assistant  Director, 

Protective  Operations  (USSS) 
Barbara  S.  Riggs — Assistant  Director, 

Protective  Research  (USSS) 
Stephen  T.  Colo — Assistant  Director, 

Administration  (USSS) 
H.  Terrence  Samway — Assistant 

Director,  Inspection  (USSS) 


Patrick  C.  Miller — Assistant  Director, 
Human  Resources  &  Training  (USSS) 

Paul  D.  Irving — Assistant  Director. 
Government  &  Public  Affairs  (USSS) 

John  J.  Kelleher— Chief  Counsel  (USSS) 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  M.  Lumsden,  Chief,  Personnel 
Division,  950  H  St.,  NW.,  Suite  7400. 
Washington,  DC  20223.  Telephone  No. 
(202) 406-5307. 

Brian  L.  StafTord, 

Director. 

[FR  Doc.  02-21895  Filed  8-27-02;  8:45  anil 
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By  the  President  of  the  United  States  of  America 

A  Proclamation 

Today,  American  women  enjoy  unprecedented  opportunities  in  business, 
education,  politics,  and  countless  other  aspects  of  our  society.  Historically, 
however,  women  suffered  grave  inequalities  and  were  denied  some  of  the 
most  fundamental  benefits  of  citizenship. 

Each  year  on  August  26th,  we  mark  the  important  anniversary  of  the  day 
on  which  women  gained  the  right  to  vote.  In  celebrating  Women's  Equality 
Day,  we  remember  the  brave  and  determined  individuals  who  worked  to 
ensure  that  all  women  have  the  opportunity  to  participate  in  our  democracy. 
Their  dedication  to  the  suffrage  movement  improved  our  society,  and  con- 
tinues to  inspire  women  today. 

When  the  first  Women's  Rights  Convention  was  convened  in  Seneca  Falls 
in  1848,  women  in  the  United  States  had  limited  financial,  legal,  and  political 
power.  In  addition  to  being  denied  the  right  to  vote,  they  also  could  not 
own  property,  control  their  wages,  or  claim  custody  of  their  children. 

Courageous  heroes  like  Carrie  Chapman  Catt,  Alice  Paul,  Elizabeth  Cady 
Stanton,  and  Susan  B.  Anthony  refused  to  accept  women's  status,  and  began 
a  determined  struggle  to  gain  suffrage  for  women.  Leading  active  and  vocal 
groups  like  the  National  American  Woman  Suffrage  Association  and  the 
National  Woman's  Party,  these  women  risked  attack  and  arrest  to  organize 
marches,  boycotts,  and  pickets,  while  mobilizing  an  influential  lobbying 
force  of  millions.  Finally,  on  August  26,  1920,  the  women's  suffrage  move- 
ment accomplished  its  goal  through  the  ratification  of  the  19th  Amendment 
to  the  Constitution,  guaranteeing  women  the  right  to  vote. 

In  Afghanistan,  the  Taliban  used  violence  and  fear  to  deny  Afghan  women 
access  to  education,  health  care,  mobility,  and  the  right  to  vote.  Our  coalition 
has  liberated  Afghanistan  and  restored  fundamental  human  rights  and  free- 
doms to  Afghan  women,  and  all  the  people  of  Afghanistan.  Young  girls 
in  Afghanistan  are  able  to  attend  schools  for  the  first  time. 

As  we  celebrate  this  day,  I  encourage  all  Americans  to  learn  about  our 
important  achievements  in  equality.  Looking  to  the  future,  we  must  remain 
diligent  as  we  work  to  ensure  the  rights  of  all  of  our  citizens,  and  to 
support  those  who  struggle  daily  for  life's  basic  liberties. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  August  26,  2002,  as 
Women's  Equality  Day.  I  call  upon  the  people  of  the  United  States  to 
observe  this  day  with  appropriate  programs  and  activities. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-third 
day  of  August,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 


UMI 
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Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or^exclusion  from 
this  list  has  no  legal 
significance.  , 

RULES  GOING  INTO 
EFFECT  AUGUST  28, 
2002 

AGRICULTURE  l 

DEPARTMENT 
Agricuttural  Marketing 
Service 

Dairy  products;  grading  and 
inspection: 

Dairy  plants;  general 
specifications  approved  for 
USDA  Inspection  and 
Grading  Service; 
published  7-29-02 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fisfiery  conservation  and 
management: 

Northeastern  United  States 
fisheries — 
Summer  flounder; 
published  8-26-02 
West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
correcton;  published  8- 
28-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Massachusetts;  published  8- 

28-02 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Azoxystrobin;  published  8- 

28-02 
Pyriproxyfen;  published  8- 

28-02 
Thiophanate-methyl; 

published  8-28-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  frequency  devices: 
Radar  detectors;  published 
7-29-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Altemate  hull  examination 
program  for  passenger 
vessels,  and  underwater 
surveys  for  nautical  school. 
offshore  supply,  passenger. 


and  sailing  school  vessels; 
published  8-28-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Hamilton  Sundslrand  Power 
Systems;  published  7-24- 
02 
Standard  instrument  approach 
procedures;  published  8-28- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  9-5- 
02;  published  8-6-02 
[FR  02-19769] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Packers 

and  Stockyards 

Administration 

Practice  and  procedure: 
Official  inspection  and 
weighing  services; 
exceptions  to  geographic 
areas;  comments  due  by 
9-3-02;  published  7-3-02 
(FR  02-16639] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  9-3- 
02;  published  7-5-02 
[FR  02-16812] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  9-5-02;  published  8- 
21-02  [FR  02-21316] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  9-3-02;  published 
7-2-02  [FR  02-16417] 


COMMODITY  FUTURES 
TRADING  COMMISSION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Futures  commission 
merchants  and 
introducing  brokers; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 
Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  9-4-02; 
published  8-5-02  [FR  02- 
19608] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Bangor,  WA;  Naval 
Submarine  Base  Bangor; 
comments  due  by  9-3-02; 
published  8-2-02  [FR  02- 
19589] 
Narragansett  Bay  East 
Passage,  Coddington 
Cove,  Rl;  Newport  Naval 
Station;  comments  due  by 
9-3-02;  published  8-2-02 
[FR  02-19588] 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
education: 
Improving  academic 
achievement  of 
disadvantaged  children; 
administration  of  Title  1 
programs;  comments  due 
by  9-5-02;  published  8-6- 
02  [FR  02-19539] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chlorine  and  hydrochloric 
acid  emissions  from 
chlorine  productiom 
comments  due  by  9-3-02; 
published  7-3-02  [FR  02- 
15874] 
Mercury  emissions  from 
mercury  cell  chlor-alkali 
plants;  comments  due  by 
9-3-02;  published  7-3-02 
[FR  02-15873] 
Air  pollution  control: 
State  operating  permits 
programs — 

Califomia;  comments  due 
by  9-3-02;  published  7- 
24-02  [FR  02-18715] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 


Califomia;  comments  due  by 
9-5-02;  published  8-6-02 
[FR  02-19794] 
Louisiana;  comments  due  by 
9-3-02;  published  8-2-02 
[FR  02-19441] 
Texas;  comments  due  by  9- 
3-02;  published.  8-1 -02 
[FR  02-19438] 
Hazardous  waste  program 
authorizations: 
New  York;  comments  due 
by  9-3-02;  published  8-1- 
02  [FR  02-18990] 
FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
FEDERAL  RESERVE 
SYSTEM 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identifk:ation  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191) 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  and  order  on  Indian 
Reservatkjns: 
Santa  Fe  Indian  School 
property;  Court  of  Indian 
Offenses  establishment; 
comments  due  by  9-3-02; 
published  7-2-02  [FR  02- 
16635] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Rio  Grande  silvery 
minnow;  comments  due 
by  9-4-02;  published  6- 
6-02  [FR  02-14141] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Federal  claims  collection; 
comments  due  by  9-3-02; 
published  7-5-02  [FR  02- 
16703] 
NATIONAL  CREDIT  UNION 
ADMINISTRATION 
Currency  and  foreign 
transactions;  financial 
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reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191) 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-3-02; 
published  8-1-02  [FR  02- 
19463] 
SECURITIES  AND 
EXCHANGE  COMMISSION 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Broker-dealers;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 
Mutual  funds;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 
Securities: 
Financial  infonnation  quality 
enhancement  framework; 
auditing  process  oversight 
improvement;  comments 
due  by  9-3-02;  published 
7-5-02  [FR  02-16539] 
Standardized  options; 
exemptions;  comments 
due  by  9-3-02;  published 
8-1-02  [FR  02-19393] 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 
Delaware;  comments  due  by 
9-5-02;  published  8-6-02 
[FR  02-19846] 
Florida;  comments  due  by 
9-5-02;  published  8-6-02 
[FR  02-19847] 
Massachusetts;  comments 
due  by  9-3-02;  published 
7-3-02  [FR  02-16750] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Bombardier;  comments  due 

by  9-6-02;  published  8-7- 

02  [FR  02-19876] 
Pratt  &  Whitney;  comments 

due  by  9-3-02;  published 

7-3-02  [FR  02-16675] 
Rockwell  Collins,  Inc.; 

comments  due  by  9-6-02; 

published  7-10-02  [FR  02- 

17307] 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  9-3-02; 

published  8-2-02  [FR  02- 

19570] 
Class  D  airspace;  comments 
due  by  9-6-02;  published  7- 
23-02  [FR  02-18471] 
Class  E5  airspace;  comments 
due  by  9-6-02;  published  8- 
7-02  [FR  02-19555] 
Noise  certification  standards: 
Subsonic  jet  airplanes  and 

subsonic  transport' 

category  large  airplanes; 

comments  due  by  9-6-02; 

published  7-8-02  [FR  02- 

15835] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Marine  carriers  and  related 

activities: 

Time  charters;  general 
approval;  comments  due 
by  9-3-02;  published  8-2- 
02  [FR  02-19593] 

TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer  , 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 
Highway  vehicle;  definition; 
comments  due  by  9-4-02; 
published  6-6-02  [FR  02- 
14231] 
Income  taxes: 
Modified  guaranteed 
contracts;  guidance  under 


Small  Business  Job 
Protection  Act;  public 
hearing;  comments  due 
by  9-3-02;  published  6-3- 
02  [FR  02-13848] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Act; 
implementation — 

Banks,  credit  unions,  and 
trust  companies  that  do 
not  have  Federal 
functional  regulator; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18193] 

Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

Broker-dealers;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 

Futures  commission 
merchants  and 
introducing  brokers; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 

Mutual  funds;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 

TREASURY  DEPARTMENT 

Thrift  Supervision  Office 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 

USA  PATRIOT  Act; 
implementation — 

Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs: 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
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This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
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with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
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The  text  of  laws  is  not 
published  in  the  Federal 
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Superintendent  of  Documents. 
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Office,  Washington.  DC  20402 
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text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
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Public  Laws  Electronic 
Notification  Service 
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NOTICES 

Meetings: 
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Submission  for  OMB  review;  conmient  request,  55406- 
55408 

Commerce  Department 

See  Economic  Development  Administration 
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Meetings,  55382 
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NOTICES 
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Defense  Department 

See  Engineers  Corps 
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Leadership  in  Enviroiunental  Management  (E.O.  13148], 

55669-55673 
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payments,  55675-55677 

Drug  Enforcement  Administration 

NOTICES 

Applications,  hearings,  determinations,  etc.: 
Applied  Science  Labs,  Inc.,  55430 

Economic  Development  Administration 

NOTICES 

Trade  adjustment  assistance  eligibility  determination 
petitions: 
Auto  Crane  Co.  et  al,  55379-55380 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  55382- 
55383 


Grants  and  cooperative  agreements;  availability,  etc.: 
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Impact  Aid  Discretionary  Construction  Grant  Program, 
55383-55385 
Postsecondary  education — 
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Program  (FY  2002),  55385-55388 
Meetings: 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  55432-55433 
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See  Federal  Energy  Regulatory  Commission 
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Meetings: 
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Environmental  Protection  Agency 
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Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Tennessee,  55320-55323 
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Imazethapyr.  55323-55331 
PROPOSED  RULES 
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Federal  Aviation  Administration 

PROPOSED  RULES 

Airworthiness  directives: 

Air  Tractor,  Inc.,  55360-55362 
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NOTICES 

Agency  information  collection  activities: 

Proposed  collection:  comment  request,  55405-55406 
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Federal  Election  Campaign  Act: 
Disclaimers,  fraudulent  solicitation,  civil  penalties,  and 
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procedures;  standardization 
Staff  public  meeting,  55376 
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Undue  discrimination;  remedying  through  open  access 
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Equitable  Gathering  LLC,  55391-55392 

Great  Lakes  Gas  Transmission  L.P.,  55393 

Iroquois  Gas  Transmission  System,  L.P.,  55393 

Midwestern  Gas  Transmission  Co.,  55393-55394 

Northern  Border  Pipeline  Co.,  55394 

Petal  Gas  Storage,  L.L.C..  55394 

PG&E  Gas  Transmission,  Northwest  Corp.,  55394 

Questar  Pipeline  Co.,  55395 

Supply  Margin  Assessment  Conference  et  al.,  55395- 
55396 

Tennessee  Gas  Pipeline  Co.,  55389,  55396-55397 

Texas  Gas  Transmission  Corp.,  55397 

Transcontinental  Gas  Pipe  Line  Corp.,  55397 

Williams  Gas  Pipelines  Central,  Inc.,  55398 

Federal  Highway  Administration 

PROPOSED  RULES 

Engineering  and  traffic  operations: 
Work  zone  safety 

Meetings,  55376-55377 

Fish  and  Wildlife  Service 

RULES 

Migratory  bird  hunting: 
Federal  Indian  reservations,  off-reservation  trust  lands, 

and  ceded  lands,  55659-55668 
Seasons,  limits,  and  shooting  hours;  establishment,  etc., 
55623-55658 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55417-55419 

Forest  Service 

NOTICES 

Meetings: 
Intergovernmental  Advisory  Committee,  55379 

General  Services  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commerical  items — 

Contract  cost  principles  and  procedures,  55681-55683 
Contract  cost  principles  and  procedures,  55685-55687 
Contract  financing  payments;  notification  of 

overpayments,  55675-55677 
Federal  Prison  Industries  Contracts;  past  performance 

evaluation,  55679-55680 
Leadership  in  Environmental  Management  (E.O.  13148), 

55669-55673 


NOTICES 

Travel  and  transportation;  Non-Express  Small  Package 
Tender  of  Service,  55406 

Health  and  Human  Services  Department 

See  Centers  for  Medicare  &  Medicaid  Services 
See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Health  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55408-55409 

Housing  and  Urtian  Development  Department 

NOTICES 

Organization,  functions,  and  authority  delegations: 
Special  Applications  Directors,  55417 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55430-55431 
Submission  for  OMB  review;  conunent  request,  55431- 
55432 

industry  and  Security  Bureau 

RULES 

Export  administration  regulations: 
Nuclear  proliferation  controls;  Nuclear  Suppliers  Group, 
55593-55622 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  National  Park  Service 
PROPOSED  RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands,  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  55375-55376 

International  Trade  Administration 

PROPOSED  RULES 

Watches,  watch  movements,  and  jewelry: 
Duty-exemption  allocations — 
Virgin  Islands.  Guam,  American  Samoa,  and  Northern 
Mariana  Islands,  55375-55376 
NOTICES 

Overseas  trade  missions: 
Peru  and  Chile;  secretarial  business  development 
mission,  55380-55381 

Justice  Department 

See  Drug  Enforcement  Administration 
See  Immigration  and  Naturalization  Service 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55429-55430 

Labor  Department 

See  Employment  Standards  Administration 
See  Mine  Safety  and  Health  Administration 

Mine  Safety  and  Health  Administration 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  55433-55435 
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National  Aeronautics  and  Space  Administration 

PROPOSED  RULES 

Federal  Acquisition  Regulation  (FAR): 
Commercial  items — 

Contract  cost  principles  and  procedures,  55681-55683 
Contract  cost  principles  and  procedures,  55685-55687 
Contract  financing  pa)mients;  notification  of 

overpayments,  55675-55677 
Federal  Prison  Industries  Contracts;  past  performance 

evaluation,  55679-55680 
Leadership  in  Enviroiunental  Management  (E.O.  13148), 

55669-55673 

National  Highway  Traffic  Safety  Administration 

NOTICES 
Meetings: 
Early  Warning  Reporting  procedures,  55448 

National  Institutes  of  Health 

NOTICES 

Inventions,  Government-owned;  availability  for  licensing, 

55409-55410 
Meetings: 
National  Cancer  Institute,  55410-55411 
National  Eye  Institute,  55411 

National  Heart,  Lung,  and  Blood  Institute,  55414-55415 
National  Institute  of  Allergy  and  Infectious  Diseases, 

55411 
National  Institute  of  Child  Health  and  Human 

Development,  55412-55413 
National  Institute  of  Dental  &  Craniofacial  Research, 

55413 
National  Institute  of  Environmental  Health  Sciences, 

55412 
National  Institute  on  Alcohol  Abuse  and  Alcoholism, 

55412-55413 
National  Institute  on  Deafness  and  Other  Conununication 

Disorders,  55414 
National  Library  of  Medicine,  55414 
Recombinant  DNA  Advisory  Committee,  55415 
Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Adenosine  Therapeutics,  55415-55416 
Dimera,  Inc.,  55416 
Virionics  Corp.,  55416-55417 

National  Park  Service 

NOTICES 
Meetings: 
Gettysbiu^  National  Military  Park  Advisory  Commission, 

55419 
Kaloko-Honokohau  National  Historical  Park  Advisory 
Commission,  55419 
National  Register  of  Historic  Places: 

Pending  nominations,  55419-55421 
Native  American  Graves  Protection  and  Repatriation  Act: 
Federal  Bureau  of  Investigation,  KY;  intent  to  repatriate  a 

cultural  item,  55421-55422 
Hood  Museiun  of  Art.  Dartmouth  College,  NH;  intent  to 

repatriate  a  cultural  item,  55422-55423 
Hood  Museum  of  Art,  Dartmouth  College,  NH;  intent  to 

repatriate  a  cultural  item,  55422 
Houston  Museum  of  Natviral  History,  TX;  intent  to 
repatriate  a  cultiural  item,  55423 


Native  American  human  remains  and  associated  funerary 
objects: 
Bureau  of  Indian  Affairs,  Washington,  DC — 
Inventory  from  Minnesota  Indian  Affairs  Council.  MN. 
55423-55424 
Colorado  Historical  Society,  CO — 

Inventory  from  Denver,  CO,  55425-55426 
Department  of  the  Army,  GA — 

inventory  from  Fort  Benning,  GA,  55426-55428 
Federal  Bureau  of  Investigation,  KY — 

Inventory  from  Madisonville,  KY,  55428-55429 
Museum  of  Natural  History  and  Planetarium,  Roger 
Williams  Park,  RI: 
Inventory  from  Providence,  RI,  55429 

National  Science  Foundation 

NOTICES 

Meetings: 
GPRA  Performance  Assessment  Advisory  Committee. 
55435 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

International  Uranium  (USA)  Corp.,  55435-55436 

Environmental  statements;  notice  of  intent: 

South  Carohna  Electric  &  Gas  Co.,  55436-55439 

Meetings: 
Nuclear  Waste  Advisory  Committee,  55439 

Public  Health  Service 

See  Health  Resources  and  Services  Administration 
See  National  Institutes  of  Health 

Securities  and  Exchange  Commission 

NOTICES 

Agency  information  collection  activities: 

.    Proposed  collection;  comment  request,  55440 

Meetings;  Sunshine  Act,  55441 

Self-regulatory  organizations;  proposed  rule  changes: 
American  Stock  Exchange,  LLC,  55441-55443 
Chicago  Board  Options  Exchange,  Inc.,  55443-55444 
Depository  Trust  Co.,  55444-55445 
New  York  Stock  Exchange,  Inc.,  55445-55446 
Pacific  Exchange,  Inc.,  55446-55448 

Applications,  hearings,  determinations,  etc.: 
Knight  Trading  Group,  Inc.,  55440-55441 

State  Department 

RULES 

Visas;  inunigrant  documentation: 
Classification  symbols,  55319-55320 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Central  Michigan  Railway  Co.  et  al.,  55448-55449 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 
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Transportation  Department 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Surface  Transportation  Board 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  STATE 

22  CFR  Part  42 

[Public  Notice  4092] 

Visas:  Documentation  of  immigrants- 
Visa  Ciassification  Symbois 

agency:  Bureau  of  Consular  Affairs, 
Department  of  State. 
ACTION:  Final  rule. 

summary:  This  rule  amends  the 
Department's  regulations  to  add  and 
delete  immigrant  visa  symbols  on  the 
immigrant  visa  classification  table.*  The 
Department  is  amending  the  table  to  add 
a  new  class  of  special  immigrants  for 
certain  aliens  who  had  petitions  or  labor 
certification  applications  revoked, 
terminated  or  rendered  null  due  to  the 
terrorist  activities  of  September  11, 

2001,  and  for  the  guardian  grandparents 
of  certain  children  rendered  orphans  by 
the  attacks.  The  Department  is  also 
taking  this  opportmiity  to  remove  the 
HK  immigrant  classification  symbols 
used  for  transition  employees  of  certain 
U.S.  businesses  in  Hong  Kong  and  their 
dependents  whose  visa  validity  was 
extended  under  section  124  of  Public 
Law  101-649.  This  immigrant  status 
was  valid  only  through  January  1,  of 

2002.  The  Department  is  also  changing 
"orphan"  to  "child"  under  the 
classification  definition  IR3  and 
correcting  the  section  of  law  citation 
under  the  entry  AM3  to  read  "Public 
Law  100-102"  instead  of  "P.L.  100- 
202". 

DATES:  This  rule  takes  effect  on  August 
29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  regarding  this  regulation 
please  contact  Pam  Chavez,  Legislation 
and  Regulations  Division,  Visa  Services, 
Department  of  State,  Washington,  DC 
20520-0106,  phone  (202)  663-1206  or  e- 
mail  chavezpT@state.gov. 
SUPPLEMENTARY  INFORMATION: 


What  Legislation  Created  These  Visa 
Categories? 

Public  Law  107-56  (the  USA  Patriot 
Act)  provided  special  immigration 
benefits  for  certain  victims  of  the 
terrorist  acts  of  September  11,  2001. 
Section  421  of  this  Act  created  a  new 
special  immigrant  category  (SP)  for 
certain  aliens  who  were  beneficiaries  of 
petitions  or  labor  certification 
applications  which  were  revoked, 
terminated  or  otherwise  rendered  null 
due  to  the  terrorist  attacks  of  September 
11,  2001.  The  USA  Patriot  Act  also 
provides  special  immigrant  status  for 
the  spouse  and  children  of  these  aliens 
and  for  certain  grandparents  of  children 
who  were  orphaned  as  a  result  of  these 
attacks. 

Section  124  of  Public  Law  101-649 
(IMMACT  90)  extended  the  visa  validity 
for  employees  of  certain  U.S.  businesses 
located  in  Hong  Kong  to  January  1 , 
2002.  Aliens  issued  visas  under  section 
124  of  IMMACT  90  were  given  the 
classification  symbol  HK.  Since  visas 
are  no  longer  being  issued  for  this  visa 
classification,  the  Department  is 
removing  the  code  from  the 
classification  table. 

How  Is  the  Department  Amending  its 
Regulations? 

The  rule  amends  the  immigrant  visa 
classification  table  at  22  CFR  42.11  by 
adding  a  new  classification  symbol  SP. 
The  rule  also  removes  the  classification 
symbols  HKl.  HK2  and  HK3.  In  the 
classification  symbol  IR4,  the  word 
"orphan"  is  replaced  by  the  word 
"child".  In  the  classification  symbol 
AM3,  the  public  law  citation  should 
read  "Public  Law  100-102." 

Final  Rule 

Administrative  Procedure  Act 

The  Department's  implementation  of 
this  regulation  as  a  final  rule  is  based 
upon  the  "good  cause"  exceptions 
found  at  5  U.S.C.  553(b)(B)  and  (d)(3). 
Since  the  new  special  immigrant 
category  became  effective  upon 
enactment  of  the  law  and  since  there  is 
a  substantial  inunediate  benefit  to 
aliens,  citizens  and  lawful  permanent 
residents,  there  is  not  enough  time  nor 
sufficient  reason  to  delay  its 
implementation  by  issuing  a  proposed 
rule  with  request  for  comments. 


Regulatory  Flexibility  Act 

The  Department  of  State,  in 
accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  has 
reviewed  this  regulation  and,  by 
approving  it,  certifies  that  this  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  state,  local  and  tribal 
governments,  in  the  aggregate,  or  by  tl»e 
private  sector,  of  $100  million  or  more 
in  any  year  and  it  will  not  significantly 
or  uniquely  affect  small  governments. 
Therefore,  no  actions  were  deemed 
necessary  under  the  provisions  of  the 
Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1 996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996.  This  rule  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more;  a  major  increase  in 
costs  or  prices;  or  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
on  the  ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 

Executive  Order  12866 

Although  it  is  being  promulgated  in 
conjunction  with  the  Immigration  and 
Naturalization  Service,  a  domestic 
agency,  the  Department  of  State  does 
not  consider  this  rule,  to  be  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  section  3(f). 
Regulatory  Planning  and  Review. 
Therefore,  in  accordance  with  the  letter 
to  the  Department  of  State  of  Febniar\' 
4, 1994  from  the  Director  of  the  Office 
of  Management  and  Budget,  it  does  not 
require  review  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  regulation  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
govenunent  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent.  Therefore,  in 
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accordance  with  section  6  of  Executive 
Order  13132,  it  is  determined  that  this 
rule  does  not  have  sufficient  federalism 
implications  to  warrant  the  preparation 
of  a  federalism  simunary  impact 
statement. 

Paperwork  Reduction  Act 

This  rule  does  not  impose  any  new 
reporting  or  record-keeping 
requirements  imder  the  Paperwork 
Reduction  Act. 

List  of  Subjects  in  22  CFR  Part  42 

Aliens,  Immigrants,  Passports  and 
visas. 


Symt)Q< 


PART  42— [AMENDED] 

1.  The  authority  citation  for  part  42  is 
revised  to  read  as  follows: 

Authority:  8  U.S.C.  1104. 

2.  Amend  §42.11  as  follows: 

a.  In  the  table,  under  the  heading 
"Immediate  Relatives",  revise  the  entry 
for  IR4; 

b.  In  the  table,  revise  the  entries  under 
the  heading  "Vietnam  Amerasian 
Immigrants"; 

c.  In  the  table,  under  the  heading 
"Employment  4th  Preference  (Certain 

Immigrants 


Special  Immigrants)",  add  an  entry  for 
SP  in  alpha-numeric  order;  and 

d.  In  the  table,  remove  the  heading 
"Transition  for  Employees  of  Certain 
U.S.  Businesses  in  Hong  Kong  (Fiscal 
Years  1991-1993)*"  and  the  entries 
HKl,  HK2  and  HK3,  and  remove  the 
note  at  the  end  of  the  table. 

The  revisions  and  additions  read  as 
follows: 

§42.11    Classification  symbols. 


Class 


Section  of  law 


Immediate  Relatives 


IR4 


Child  Adopted  Abroad  by  U.S.  Citizen 201(b) 


Vietnam  Amerasian  Immigrants 


AMI  .. .    Vietnam  Amerasian  Principal  584(b)(1)(A).  584(b)(1)(B).  and  584(b)(2)(C)  of  the  Foreign 

,  Operations,  Export  Financing,  and  Related  Programs 

'  Appropriations   Act,    1988   (As   contained   in   section 

101(e)  of  Public  Law  100-102  as  amended. 

AM2     Spouse  or  Child  of  AM  1  • 

AM3 Natural  Mother  of  Unmarried  AM1   (Spouse  or  Child  of 

Such  Mother)  or  Person  Who  has  Acted  in  Effect  as  the 
Mother,  Father,  or  Next-of-Kin  of  Unmarried  AMI  (and 
Spouse  or  Child  of  Such  Person). 


Employment  4th  Preference  (Certain  Special  Immigrante) 


SP 


Alien  Beneficiary  of  a  petition  or  labor  certification  applica- 
tion filed  prior  to  September  11,  2001,  if  the  petition  or 
application  was  rendered  void  due  to  a  terorist  act  of 
September  1 1 ,  2001 .  Spouse,  child  of  such  alien,  or  the 
grandparent  of  a  child  orphaned  by  a  terrorist  act  of 
September  1 1 ,  2001 . 


Section  421  of  Public  Law  107-58. 


Dated:  July  31.  2002. 
George  Lannon, 

Acting  Assistant  Secretary  for  Consular 
Affairs,  Department  of  State. 
[FR  Doc.  02-20090  Filed  8-28-02;  8:45  am) 
BIUJNG  CODE  4710-06-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

rTN-186;  TN-187;  Tf<-202;  TN-203- 
200207a;  FRL-7270-<] 

Approval  and  Promulgation  of 
Implementation  Plana  Tennessee: 
Approval  of  Revisions  to  Tennessee 
Implementation  Plan 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 


summary:  EPA  is  approving  revisions  to 
the  Tennessee  State  Implementation 
Plan  (SIP)  submitted  by  the  State  of 
Tennessee  through  the  Tennessee 
Department  of  Environment  and 
Conservation  (TDEC)  on  July  10, 1996, 
February  14, 1997,  and  February  21, 
1997.  These  submittals  revise  the 
regulations  for  Exemptions  in  the 
Construction  and  Operating  Permits 
chapter.  General  Provisions  and 
Applicability  in  the  Nitrogen  Oxides 
chapter,  and  add  a  chapter  on  Conflict 
of  Interest. 

DATES:  This  direct  final  rule  is  effective 
October  28,  2002,  without  further 
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notice,  unless  EPA  receives  adverse 
comment  by  September  30,  2002.  If 
adverse  comment  is  received.  EPA  will 
publish  a  timely  vsrithdrawal  of  th» 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  All  comments  should  be 
addressed  to  Steven  M.  Scofield  at  the 
EPA,  Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 

Environmental  Protection  Agency, 
Region  4  Air  Planning  Branch,  61 
Forsjrth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Steven  M.  Scofield,  404/ 
562-9034. 
Division  of  Air  Pollution  Control, 
Tennessee  Department  of 
Environment  and  Conservation,  L&C 
Annex,  9th  Floor,  401  Church  Street, 
Nashville,  Tennessee  37243-1531. 
615/532-0554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steven  M.  Scofield;  Regulatory 
Development  Section;  Air  Planning 
Branch;  Air,  Pesticides  and  Toxics 
Management  Division;  U.S. 
Environmental  Protection  Agency 
Region  4;  61  Forsyth  Street,  SW; 
Atlanta,  Georgia  30303-8960.  Mr. 
Scofield  can  also  be  reached  by  phone 
at  (404)  562-9034  or  by  electronic  mail 
at  scofield.steve@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Analysis  of  State's  Submittal 

On  July  10, 1996,  the  State  of 
Tennessee,  through  the  TDEC, 
submitted  revisions  to  rule  1200-3-9- 
.04  Exemptions,  in  the  Construction  and 
Operating  Permits  chapter  of  the 
Tennessee  SIP.  The  revisions  are 
summarized  as  follows: 

1200-3-9:04(1)    The  existing 
paragraph  is  being  replaced  with  a  new 
paragraph  which  states  the  exemptions 
listed  in  paragraph  1200-3-9-.04(4)  do 
not  apply  if  an  air  contaminant  source 
is  subject  to  a  standard  or  requirement 
contained  in  chapters  1200-3-18 
Volatile  Organic  Compoimds,  1200-3- 
19, 1200-3-22  Lead  Emission 
Standards,  and  1200-3-27  Nitrogen 
Oxides. 

1200-3-9:04(3)    This  paragraph  is 
being  added  to  specify  that  any  person 
may  request  that  a  federally  enforceable 
permit  be  issued  for  any  of  the  air 
contaminant  sources  that  are  exempted 
in  paragraph  1200-3-9-.04(4). 

1200-3-9:04(4)    The  original 
paragraph  1200-3-9-.04(l)  is  included 
in  this  new  paragraph  with  the  addition 


of  language  in  the  beginning  to  clarify 
that  the  list  of  exempted  air 
contaminant  soiu-ces  contained  in  this 
paragraph  shall  not  be  used  as 
"insignificant  activities"  or 
"insignificant  emission  units"  when 
applying  for  a  major  source  operating 
permit  under  paragraph  1200-3-9- 
.02(11).  In  addition,  exemptions  are 
being  added  for  the  following  air 
contaminant  sources: 

1.  Automobile  body  shops  (except  sources 
in  ozone  nonattainment  areas  which  emit 
more  than  15  pounds  per  day  of  volatile 
organic  compounds); 

2.  Any  process  emission  source  emitting 
less  than  0.1  pounds  per  hour  of  a  pollutant 
excluding  hazardous  air  contaminants  or 
pollutants; 

3.  Any  air  contaminant  source  with  the 
potential  to  emit  radionuclides  which  will 
result  in  a  dose  to  the  most  exposed  member 
of  the  public  of  less  than  0.1  millirem  per 
year; 

4.  Any  modification  (as  defined  in  Rule 
1200-3-2-.01)  to  an  existing  process 
emission  source,  incinerator,  or  fuel-burning 
installation  to  add  sources  of  equipment 
leaks  as  long  as  the  estimated  increase  in 
annual  emissions  attributable  to  the 
modification  does  not  exceed  5  tons  per  year. 

1200-3-9:04(5)    This  paragraph  is 
being  renumbered  to  1200-3-9-.04(6). 
New  paragraph  1200-3-9-.04(5) 
addresses  insignificant  activities  for 
major  source  operating  permit  and  is  not 
part  of  the  SIP. 

On  February  14,  1997,  the  State  of 
Tennessee,  through  the  TDEC, 
submitted  a  revision  to  rule  1200-3- 
27.02  General  Provisions  and 
Applicability,  revising  paragraph  (6)  by 
deleting  Shelby  County  from  the  list  of 
coimties  in  which  the  owner  or  operator 
of  any  facility  which  has  actual 
emissions  from  stationary  sources  of  25 
tons  or  more  nitrogen  oxides  (NOx) 
during  a  calendar  year  is  required  to 
report  to  the  Technical  Secretary 
information  and  data  concerning  NOx 
and  volatile  organic  compounds  (VOCs) 
emissions,  as  required  by  Clean  Air  Act 
(CAA)  section  182(a)(3)(B).  Shelby 
Coimty  was  redesignated  to  attainment 
for  ozone  on  February  16,  1995. 
However,  the  Consolidated  Emissions 
Reporting  Rule  (CERR)  requires  all 
states  to  report  statewide  emissions  for 
all  criteria  pollutants  every  three  years 
beginning  with  2002. 

On  February  21,  1997,  the  State  of 
Tennessee,  through  the  TDEC, 
submitted  the  addition  of  Chapter  1200- 
3-17  Conflict  of  Interest.  The  chapter 
was  developed  as  a  result  of  the 
Attorney  General  Opinion  required  as  a 
part  of  Tennessee's  title  V  submittal.  In 
that  opinion,  the  Attorney  General 
found  that  the  laws  and  regulations  of 
the  State  did  not  fully  address  conflict 


of  interest  as  required  under  sections 
7428  and  7429(e)  of  the  CAA.  Rule 
1 200-3-1 7-.02  defines  a  "conflict  of 
interest"  occurring  when  a  Board 
member  or  the  Technical  Secretary  takes 
an  action  in  the  performance  of  their 
duties  that  singularly  benefits  a  source 
when  the  Board  member  or  the 
Technical  Secretary  has  a  significant 
portion  of  their  personal  income  derived 
from  the  operations  of  said  source.  The 
rule  requires  that  prior  to  the  issuance 
of  a  permit,  variance  or  an  enforcement 
order  that  requires  an  action  on  their 
part,  the  Technical  Secretary  or  a  Board 
member  shall  issue  a  statement  that 
declares  any  conflict  of  interest  that 
they  may  have  in  the  matter. 

n.  Final  Action 

EPA  is  approving  the  aforementioned 
revisions  to  the  Tennessee  SIP  because 
they  are  consistent  with  the  CAA  and 
EPA  policy.  The  EPA  is  publishing  this 
rule  without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  adverse  comments  be  filed.  This 
rule  will  be  effective  October  28.  2002. 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
September  30,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  document 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period. 
Parties  interested  in  commenting  should 
do  so  at  this  time.  If  no  such  comments 
are  received,  the  public  is  advised  that 
this  rule  will  be  effective  on  October  28. 
2002,  and  no  further  action  will  be 
taken  on  the  proposed  rule.  Please  note 
that  if  we  receive  adverse  comment  on 
an  amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
we  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

III.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
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Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq..  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  eftect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  October  28,  2002.      ' 
Filing  a  petition  for  reconsideration  by 
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the  Administrator  of  this  final  rule  does 
not  affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  Protection,  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter,  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Dated:  July  30.  2002. 
|.L  Palmer,  Jr., 

Regional  Administrator,  Region  4. 

Part  52  of  chapter  I,  title  40,  Code  of 
Federal  Regulations,  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42.U.S.C.  7401  et  seq. 

2.  Section  52.2220  is  amended  in  the 
table  in  paragraph  (c): 

a.  Under  Chapter  1200-3-9  by 
revising  the  entry  for  "Section  1200-3- 
9-.04." 

b.  Adding  "Chapter  1200-3-17"  and 
adding  entries  for  "Section  1200-3-17- 
.01",  "Section  1 200-3-1 7-.02"  and 
"Section  1200-3-17-.03." 

c.  Under  Chapter  1200-3-27  by 
revising  the  entry  for  "Section  1200-3- 
27-02." 

The  revisions  read  as  follows: 

§52.2220    Identification  of  plan. 

***** 

(c)*   *   * 


State  citation 


Title/subject 


Adoption 
date 


EPA  ap- 
proval date 


Federal  Register  notice 


Chapter  1200-3-9  CONSTRUCTION  AND  OPERATING  PERMITS 

•  •  •  • 

Section  1200-3-9-.04 Exemptions 

*  •  *  • 

Chapter  1200-3-17  CONFLICT  OF  INTEREST 

Section  1200-3-17-01  Purpose  and  Intent 

Section  1200-3-17-.02 Conflict  of  Interest  on  the  Pari  of  the  Board  and  Tech- 
nical Secretary. 


08/26/95  10/28/02    [Insert  citation  of  publica- 

08/28/95  tion] 


09/18/96  10/28/02    [Insert  citation  of  publica- 

tion] 

09/18/96  10/28/02    [Insert  citation  of  publica- 

tion] t 
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State  citation 


Title/subject 


Adoption 
date 


EPA  ap- 
proval date 


Federal  Register  notice 


Section  1200-3-17-.03 Conflict  of  Interest  in  the  Permitting  of  f^^unicipal  Solid  09/18/96 

Waste  Incineration  Units. 

♦  •                              •                              ♦  • 
Chapter  1200-3-27  NITROGEN  OXIDES 

*  ~                •                                 «                                 *  • 
Section  1200-3-27-.02 General  Provisions  and  Applicability  11/23/96 


10/28/02    (Insert  citation  of  publtca- 
tion] 


10/28/02    [Insert  citation  of  publica- 
tion] 


[FR  Doc.  02-22089  Filed  8-28-02;  8:45  am] 

BILLING  CODE  6560-filMJ 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0189;  FRL-7193-4] 

Imazethapyr;  Pesticide  Tolerance 

agency:  Enviroiunental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regidation  establishes  a 
tolerance  for  combined  residues  of 
imazethapyr,  its  metabolite  CL  288511 
and  its  metabolite  CL  182704  in  or  on 
rice  bran,  rice  grain,  and  rice  straw.  This 
regulation  also  establishes  a  tolerance 
for  combined  residues  of  imazethapyr 
and  its  metabolite  CL  288511  in  or  on 
crayfish  and  meat  byproducts  of  cattle, 
goat,  hog,  horse,  and  sheep.  BASF 
requested  these  tolerances  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
August  29,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0189, 
must  be  received  on  or  before  October 
28,  2002. 

ADDRESSES:  Written  objectioFS  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoiu-  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0189  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 


Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave., 
NW.,Washington,  DC  20460;  telephone 
nmnber:  703-305-5697;  e-mail  address: 
Tompkins.Jim@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactm-er.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Cat- 
egories 

NAICS 

Examples  of  Poten- 
tially Affected  Entities 

Industry 

111 

112 

311 

32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically. you  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docmnents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 


"Laws  and  Regulations",  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wwrw.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.htmi,  a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0189.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crv'stalMall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  September 
27,  2000  (65  FR  58074)  (FRL-6744-6). 
EPA  issued  a  notice  pursuant  to  section 
408  of  the  Federal  Food.  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
as  amended  by  the  Food  Quality 
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Protection  Act  of  1996  (FQPA)  (Public 
Law  104-170),  announcing  the  filing  of 
a  pesticide  petition  (PP  0F6168)  by 
American  Cyanamid,  now  BASF,  26 
Davis  Drive,  Research  Triangle  Park,  NC 
27709.  This  notice  included  a  summary 
of  the  petition  prepared  by  American 
Cyanamid,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.447  be  amended  by  establishing  a 
tolerance  for  combined  residues  of  the 
herbicide  imazethapyr,  2-[4,5-dihydro- 
4-methyl-4-{l-methylethyl)-5-oxo-lH- 
imidazol-2-yl]-5-ethyl-3-pyridine 
carboxylic  acid  as  it  free  acid  or 
ammonium  salt  and  its  metabolite  CL 
288511,  2-[4,5-dihyd^o-4-methyl-4-(l- 
methylethyl)-5-oxo-lH-imidazol-2-yl]-5- 
(l-hydroxyethyl)-3-pyridine  carboxylic 
acid  both  free  and  conjugated,  in  or  on 
rice  grain  at  0.5  parts  per  million  (ppm), 
rice  straw  at  0.3  ppm,  and  crayfish  at  0.1 
ppm. 

Section  408(b){2){A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that"  there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposing  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiues  and  all 
other  exposures  for  which  there  is 
reUable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue...." 


EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

After  analysis  of  submitted  residue 
chemistry  data,  EPA  determined  that 
appropriate  tolerances  for  rice  and 
crayfish  differ  from  those  proposed  by 
the  registrant.  EPA  determined  that  a 
tolerance  of  1.2  ppm  is  needed  for  rice 
bran;  no  tolerance  for  rice  bran  was 
proposed  by  the  registrant.  EPA  also 
determined  that  tolerances  should  be 
0.20  ppm  instead  of  0.5  ppm  for  rice 
grain,  and  0.15  ppm  instead  of  0.3  ppm 
for  rice  straw.  Further,  EPA  determined 
that  the  tolerance  expression  for  rice 
commodities  should  be  for  imazethapjrr 
and  the  metabolites  CL  288511  and  CL 
182704  (5-[l-(beta-D- 
glucopyranosyloxy)ethyl]-2-[4,5- 
dihy(fro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid);  the  registrant's 
proposed  tolerance  expression  for  rice 
commodities  was  for  imazethapyr  as  the 
free  acid  and  ammonium  salt  and  CL 
288511  both  free  and  conjugated.  For 
crayfish,  EPA  determined  that  the 
tolerance  expression  should  be  for 
imazethapyr  and  CL  288511;  the 
registrant's  proposed  tolerance 
expression  for  crayfish  was  for 
imazethapyr  as  the  free  acid  and 
ammonium  salt  and  CL  288511  both  free 
and  conjugated.  Finally,  EPA 
determined  that  tolerances  of  0.10  ppm 
for  imazethapyr  and  CL  288511  need  to 
be  established  for  meat  byproducts  of 
cattle,  goat,  hog,  horse,  and  sheep;  the 
registrant  did  not  propose  tolerances  for 
these  commodities.  EPA  determined 
that  tolerances  are  not  needed  for  eggs; 


milk;  meat  and  fat  of  cattle,  goat,  hog, 
horse,  and  sheep;  and  poultry 
commodities  because  there  is  no 
reasonable  expectation  of  finite  residues 
based  on  the  calculated  maximum  total 
dietary  burdens  and  the  results  of  the 
poultry  metabolism  study. 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
combined  residues  of  imazethapyr  and 
its  metabolite  CL  288511  on  crayfish 
and  meat  byproducts  of  cattle,  goat,  hog, 
horse,  and  sheep  at  0.10  ppm,  and  for 
tolerances  for  combined  residues  of 
imazethapyr,  its  metabolite  CL  288511, 
and  its  metabolite  CL  182704  on  rice 
bran  at  1.2  ppm,  rice  grain  at  0:20  ppm, 
and  rice  straw  at  0.15  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  himian  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consimiers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  imazethapyr  are 
discussed  in  the  following  Table  1  as 
well  as  the  no  observed  adverse  effect 
level  (NOAEL)  and  the  lowest  observed 
adverse  effect  level  (LOAEL)  from  the 
toxicity  studies  reviewed. 


Table  1  .—Acute,  Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 


870.1100 


870.1200 


870.1300 


Study  Type 


MRiD  No.  (year)/Classification/Doses 


Acute  Oral 


Acute  Dermal 


Acute  Inhalation 


870.2400  Primary  Eye  Initation 


00159375(1985) 
Acceptable/guideline 
5.000  mg/kg 


00159375(1985) 
Acceptable/guideline 
2,000  mg/kg 


00159378(1985) 
Acceptable/guideline 
3.27  mg/L 


00159375(1985) 
Acceptable/guideline 
0.1  mL 


Results 


LDjo  ^,000  mg/kg  (male  and  female  rats) 
Toxicity  Category  Tv 


LDso  >2,000  mg/kg(male  and  female  rabbits) 
Toxicity  Category  III 


LDso  ^3.27  mg/L  (male  and  female  rats) 
Toxicity  Category  III 


Not  an  initant 
Toxicity  Category  III 
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TABLE  1.— Acute,  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Gukleline  No. 

Study  Type 

MRIO  No.  (year)/ClassificatkxVDoses 

Results 

870  ?500 

Primary  Skin  Irrita- 
tion 

00159375  (1985) 
Acceptable/gukleline 
0.5  mL 

Not  an  inritant 
ToxkJity  Category  IV 

870.2600 

Dermal  Sensitizatnn 

00159379  (1985) 
Acceptat>le/gukleline 
0.4  mL 

Not  a  skin  sensitizer 

(Toxrcity  Category  Not  Applk^ble) 

870.3100 

90-Day  oral  toxk;ity 
rodents-rat 

00159381  (1986) 
Acceptable/guideline 

0,  1,000,  5,000,  or  10,000  ppm  0,  50,  250,  or 
500mg/kg/day 

NOAEL  =  500  mg/kg/day  (HDT). 
LOAEL  -  Not  observed. 

870.3150 

90-Day  oral  toxk;ity 
nonrodents-dog 

00159382  (1985) 
Acceptable/gukjeline 

0.  1,000,  5,000  or  10,000  ppm  0,  25,  125  or 
250  mg/kg/day 

NOAEL  =  250  mg/kg/day  (HDT). 
LOAEL  =  Not  observed. 

870.3200 

21-Day  dermal  tox- 
katy-rabbit 

001593a3  (1985) 
/Vcceptable/gukJeline 

0,  50,  200,  or  1,000  mg/kg/day  0,  54.8,  219.3, 
or  1 ,096.5  mg/kg/day  (adjusted  for  purity) 

NOAEL  =  1,096  nf>g/kg/day  (HDT) 
LOAEL  =  Not  observed. 

870.3700 

Prenatal  develop- 
mental in  rodents- 
rat 

40429417  (1985) 

Acceptable/gukleline 

0,  125,  375,  or  1,125  mg/kg/day 

Matemal:  NOAEL  =  375  mg/kg/day 

LOAEL    =    1,125    mg/kg/day    based    on    increased 

incidences  of  clinkal  signs  during  the  gestation 
Devetopmental:  NOAEL  =  1,125  mg/kg/day 
LOAEL  =Not  observed 

870.3700 

Prenatal  develop- 
mental in  non- 
rodents-rabbit 

00159384(1986) 

Acceptable/guideline 

0,  100,  300,  or  1,000  mg/kg/day 

Matemal:  NOAEL  =  300  mg/kg/day 

LOAEL  -  1 ,000  mg/kg/day  based  on  an  increased  in- 
cidence of  ctink^al  signs  during  gestation.  ulceratk>ns  i 
in  the  mucosal  layer  of  the  stomach  and  gall  blad-  1 
der,  increased  abortions,  and  matemal  deaths 

Developmental;  NOAEL  =  1 ,000  mg/kg/day  (HDT) 

LOAEL  =  Not  observed 

870.3800 

Reproduction  and 
fertility  effects-rat 

40429418  (1987) 
Acceptable/guideline 

0,  1,000,  5,000  or  10,000  ppm  0,  50,  250  or 
500  mg/kg/day 

Parental/Systemic  NOAEL  =  500  mg/kg/day  (HDT). 

LOAEL  =  Not  observed. 

Reproductive  NOAEL  =  500  mg/kg/day  (HDT). 

LOAEL  =  Not  observed. 

Offspring  NOAEL  =  500  mg/kg/day  (HDT). 

LOAEL  =  Not  observed. 

870.4100 

Chronk;  toxk;ity-dog 

40429416  (1987) 

0,  1,000,  5,000  or  10,000  ppm  0,  25,  125,  or 
250  mg/kg/day 

NOAEL  =  250  mg/kg/day  (HDT). 
LOAEL  =  Not  observed. 

870.4300 

CfironK/  Carcino- 
genk:ity-rat. 

40429414  (1987) 
Acceptable/gukleline 

0,  1,000,  5,000,  or  10,000  ppm  0,  50,  250,  or 
500  mig/kg/day 

NOAEL  =  500  mg/kg/day  (HDT). 

LOAEL  =  Not  observed 

No  evidence  of  carcinogenkjity. 

870.4300 

Carcinogenteity- 
mouse. 

40429415  (1987) 
Acceptable/gukJeline 

0,  1,000,  5,000,  or  10,000  ppm  0,  150,  750, 
or  1 ,500  mg/kg/day 

NOAEL  =  750  mg/kg/day 

LOAEL  =  1 ,500  mg?kg/day  (HDT)  based  on  the  decre- 
ment in  body  weight  gain 
No  evidence  of  carcinogenicity  at  doses  tested. 

870.5100 

Gene  Mutation 

00159719  (1986) 
Acceptable/gukleline 

0,  50,  158,  500,  1,000,  1581,  3162  or  5,000 
ng/plate 

Non-mutagenic  when  tested  up  to  5.000  ng/plate.  in 
presence  and  absence  of  metatx)lic  activation,  in  S. 
typhimurium  strains  TA98,  TA100,  TA1535.  TA1537, 
and  TA  1538  and  E.co/;  strain  WP2uvra. 

870.5300 

• 

Gene  Mutation 

40429419(1986) 
Acceptable/guideline 

up  to  3333  ^g/mL  (limit  of  solubility)  and  4000 
^g/mL  (beyond  limit  of  solubility) 

Negative   for   inductran   of  fonward   mutatksn   at   the 
HPRT  kx:us  in  Chinese  hamster  ovary  cells,  in  the 
presence  or  absence  of  S9-activation  at  doses  up  to 
limit  of  solubility  (3,333  ng/mL)  and  beyond  (4.000 
^g/mL). 

870.5375 

Cfiromosome  aber- 
ratkin 

40438201  (1986) 
Acceptable/guideline 

0,  1.14,  1.71,  1.82,  2.05,  and  2.28  mg/ml  with 
and  without  S9  activation 

Did  not  induce  structural  chromosome  aberration  in 
Chinese  hamster  lung  (V79)  cell  cultures  in  the 
presence  and  absence  of  activatk>n  up  to  cytotoxic 
concentrations. 

870.5450 

Dominant  Lethal 
Assay 

00159720  (1985) 

Unacceptable/guideline 

0,  200,  1 ,000  or  2,000  mg/kg 

Negative  for  dominant  lethal  effects  (chromosomal 
damage)  at  doses  up  to  2.000  mg/kg. 

A_. — 
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Table  1  .—Acute,  Subchronic,  Chronic,  and  Other  Toxicity— Continued 


Guideline  No. 


870.5550 


870.7485 


Study  Type 


Other  Genotoxicity 


Metabolism  and 
pharmacokinetics 
rat 


MRID  No.  (year)/Classification/Doses 


00159721  (1985) 
Acceptable/guideline 

0,  0.13,  0.4,  1.3,  4.0,  13,  40,  133,  400,  1,333. 
or  4,000  ng/mL 


40429420  and  41467703  (1987) 

Acceptable/guideline 

5.7  mg/kg  single  dose;  1,000  mg/kg  single 
dose  and  3  daily  doses  of  250  mg/kg  fol- 
lowed by  a  single  dose  of  1000  nig/kg; 
1 ,000  mg/kg/day  single  and  repeated  dose 


Results 


No  evidence  that  unscheduled  DNA  synthesis  was  in- 
duced by  imazethapyr,  as  detemiined  by  radioactive 
tracer  procedures  [nuclear  silver  grain  counts]. 


In  a  rat  metabolism  study,  almost  100%  of  the  admin- 
istered radiolabeled  test  material  was  recovered  in 
the  excreta  within  96  hours  (89-95%  in  the  urine 
and  6-11%  in  the  feces).  Greater  than  95%  of  the 
oral  dose  was  excreted  in  the  first  31  hours.  The 
major  residue  in  both  urine  and  feces  was  the  par- 
ent compound.  Approximately  2%  of  the  oral  dose 
was  metabolized  and  excreted  as  CL  288511  (1 -hy- 
droxy ethyl  derivative  of  AC  263,499,  parent). 

A  high  percentage  of  ttie  administered  material  was 
excreted  in  the  urine  as  the  unrrradified  parent  com- 
pound (>  97%)  and  a  very  small  amount  as  ttie  CL 
288511.  In  the  high  dose  group,  the  unpnodified  par- 
ent compound  was  the  major  fecal  component  in 
both  sexes,  particulariy  at  12  hours  or  less.  The  CL 
288511  was  the  major  metabolite.  One  unknown 
was  also  found  in  significant  quantities.  In  the  tow 
dose  group,  six  components  were  found  in  the 
feces:  parent  compound,  the  CL  288511,  the  un- 
known previously  mentioned  and  several  minor  un- 
knowns. 


B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  imcertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used.  lOX  to  accoimt  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOG.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposiue  (MOE)  =  NOAEL/exposxue)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q* )  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 


assiunes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  IQ-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment,  hi  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
tjrpically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  imazethapjnr  used  for  human  risk  . 
assessment  is  shown  in  tbe  following 
Table  2: 


TABLE  2.— SUIWI^ARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  IMAZETHAPYR  FOR  USE  IN  HUMAN  RISK 

Assessment 


1 ■ 

c „  e!^„„,ri„                  Dose  Used  in  Risk  Assess- 

Exposure  Scenano                               ^g^t,  UF* 

FQPA  SF*  and  Level  of  Concem  for 
Risk  Assessment^ 

Study  and  Toxkxjtogical  Effects 

Acute  Dietary  for  general  pop- 
ulatkxi  and  females  13-50 

None 

N/A 

No  hazard  has  been  identified.  Quantitation 
of  acute  dietary  risk  is  not  required  for 
both  general  population  and  female  13-50 
years  old  population  sub  group. 

Chronk;  Dietary  all  popu- 
latkxts 

NOAEL  =  250  mg/kg/day 

UF=  100 

cRfD  =  2.5  mg/kg/day 

FQPA  SF=  1 

cPAD  -  2.5  mg/kg/day 

Chronk:  Oral  Toxicity  [diet]  -  dog 
No  toxicity  was  seen  at  the  HDT  of  250  mg/ 
kg/day. 
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TABLE  2.— Summary  of  Toxicological  Dose  and  Endpoints  for  Imazethapyr  for  Use  in  Human  Risk 

ASSESSMENT— Continued 


Exposure  Scenark) 

Dose  Used  In  Risk  Assess- 
ment, UF* 

FQPA  SF*  and  Level  of  Concem  for 
Risk  Assessment' 

Study  and  ToxKX)togtcal  Effects 

Inckiental  Oral  Short-Term 
(1-30  days)  and  Inter- 
mediate-Term (30  days-6 
months) 

Oral  N0AEL=  300  mg/kg/ 
day 

FQPA  SF=  1 

LOC  for  MOE  =  100  (residential) 

Developmental  Toxclty  Study  -  rabbtt 
Based  on  ulcerations  in  the  mucosal  layer  of 

the  stomach  and  ttie  gall  bladder  seen  at 

1000  mg/kg/day  (LOAEL) 

Dermal  Short-Term  (1-30 
days),  Intermediate-Term 
(30  day&-6  months),  and 
Long-Term  (6  months-life 
time) 

None 

N/A 

No  hazard  has  been  identified   Quantitation 
of  shon-.  intermediate-  and  long-term  der- 
mal exposure  risk  assessment  is  not  re- 
quired. 

Inhalation,  Short-Term  (1-30 
days)  and  Intermediate- 
Temi  (30  days-6  months) 

Oral  NOAEL=  300  mg/kg/ 
day 

inhalation  absorption  fac- 
tor 100% 

LOC*  for  MOE  =  100  (residential 
and  occupational) 

Developmental  Toxicity  Study  -  rabtxt 
Based  on  ulcerations  In  the  mucosal  layer  of 
the   stomach   and   the   gall    bladder,    in- 
creased incidence  of  clinical  signs  dunng 
gestation,  increased  abortions,  and  mater- 
nal   deaths    seen    at    1,000    mg/kg/day 
(LOAEL) 

Inhalation.  Long-Temn  (6 
months-life  time) 

Oral  NOAEL=  250  mg/kg/ 
day 

inhalation  absorption  fac- 
tor 100% 

LOC  for  MOE  =  100  (residential 
and  occupational) 

Chronic  Oral  Toxicity  [diet]  -  dog 
No  toxicity  was  seen  at  the  HDT  of  250  mg/ 
kg/day. 

*  UF  =  uncertainty  factor,  SF  =  Safety  Factor,  LOC  =  level  of  concem 

'  The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.447)  for  the 
combined  residues  of  imazethapyr,  its 
metabolite  CL  288511,  and  its 
metabolite  CL  182704  in  or  on  a  variety 
of  raw  agricultural  commodities.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
imazethapjrr  in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concem  occurring  as  a  result  of  a  one 
day  or  single  exposure.  Since  there  were 
no  developmental  effects  and  the 
toxicological  effects  seen  in  the  rabbit 
and  rat  developmental  toxicity  studies 
occurred  after  several  days  of  dosing  or 
at  doses  above  the  limit  dose,  acute 
(single  dose)  risk  assessment  for  both 
the  general  population  and  the  female 
13-50  years  old  population  subgroup 
was  considered  inappropriate. 
Therefore,  an  acute  dietary  risk 
assessment  was  not  conducted. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  the 
Dietary  Exposure  Evaluation  Model 
(DEEM®)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Siu^eys  of  Food  hitake  by  Individuals 
(CSFn)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assumptions  were  made  for 
the  chronic  exposure  assessments:  The 


chronic  dietary  assessment  assumed 
tolerance  level  residues  for  all  registered 
and  proposed  commodities  excluding 
com  grain  (conservative  com  grain 
residue  estimate  of  0.15  ppm  was  used). 
DEEM®  default  processing  factors  and 
100%  crop  treated  were  assumed  for  all 
registered  and  proposed  commodities. 

iii.  Anticipated  residue  and  percent 
crop  treated  information.  Section 
408(b)(2)(E)  authorizes  EPA  to  use 
available  data  and  information  on  the 
anticipated  residue  levels  of  pesticide 
residues  in  food  and  the  actual  levels  of 
pesticide  chemicals  that  have  been 
measiu-ed  in  food.  If  EPA  relies  on  such 
information,  EPA  must  require  that  data 
be  provided  5  years  after  the  tolerance 
is  established,  modified,  or  left  in  effect, 
demonstrating  that  the  levels  in  food  are 
not  above  the  levels  anticipated. 
Following  the  initial  data  submission, 
EPA  is  authorized  to  require  similar 
data  on  a  time  frame  it  deems 
appropriate.  As  required  by  section 
408(b)(2)(E),  EPA  will  issue  a  data  call- 
in  for  information  relating  to  anticipated 
residues  to  be  submitted  no  later  than  5 
years  from  the  date  of  issuance  of  this 
tolerance. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
cbmprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
imazethapyr  in  drinking  water.  Because 
the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 


the  physical  characteristics  of 
iraazethapjT. 

EPA  determined  that  the  residue  of 
concem  in  drinking  water  is  only 
imazethapyr.  EPA  provided  ground 
(SCI-GROW;  8.97  ng/1)  and  surface 
water  (rice  paddy  model;  peak  amd 
average  -  93.18  jig/l)  estimated 
environmental  concentrations  (EECs)  for 
imazethapyr.  The  ground  and  surface 
water  EECs  were  generated  assuming  a 
single  application  of  imazethapyr  at 
0.094  lbs  ae/acre  (highest  registered/ 
proposed  single  application  rate). 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  EECs  from  these  models  to 
quantify  drinking  water  exposure  and 
risk  as  a  %RfD  or  %PAD.  histead, 
drinking  water  levels  of  comparison 
(DWLOCs)  are  calculated  and  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water.  DWLOCs  are  theoretical  upper 
limits  on  a  pesticide's  concentration  in 
drinking  water  in  light  of  total  aggregate 
exposure  to  a  pesticide  in  food,  and 
from  residential  uses.  Since  DWLOCs 
address  total  aggregate  exposure  to 
imazethapyr  they  are  further  discussed 
in  the  aggregate  risk  sections  in  Unit 
IV.E.  of  this  preamble. 

Based  on  the  rice  paddy  and  SCI- 
GROW  models  the  EECs  of  imazethapyr 
for  chronic  exposures  are  estimated  to 
be  93.18  (ig/L  (parts  per  billion  (ppb)) 
for  surface  water  and  8.97  ng/L  (ppb)  for 
ground  water.  Because  the  Agency 
determined  that  an  acute  (single  dose) 
risk  assessment  for  both  the  general 
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population  and  the  female  13-50  years 
old  population  subgroup  was 
considered  inappropriate  (see  unit  III. 
Cl.i.),  EECs  of  imazethapyr  for  acute 
exposures  were  not  estimated. 

3.  Fmm  non-dietary  exposure.  The 
term  "residential  exposiue"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides.  and 
flea  and  tick  control  on  pets). 

Imazethapyr  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposiue. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
imazethapyr  has  a  common  mechanism 
of  toxicity  with  other  substances  or  how 
to  include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
conunon  mechanism  of  toxicity, 
imazethapyr  does  not  appear  to  produce 
a  toxic  metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assiuned  that  imazethapyr  has  a 
common  mechanism  of  toxicity  with 
other  substances. 

EPA  has  recently  developed  a 
framework  that  it  proposes  to  use  for 
conducting  ciunulative  risk  assessments 
on  substances  that  have  a  conunon 
mechanism  of  toxicity.  This  guidance 
was  issued  for  public  comment  on 
January  16,  2002  (67  FR  2210-2214)  and 
is  available  from  the  OPP  Website  at: 
http://www.epa.gov/pesticides/trac/ 
science/ciunulative_guidance.pdf. 
Before  undertaking  a  cumulative  risk 
assessment,  the  Agencv  will  follow 
procedures  for  identifying  chemicals 
that  have  a  common  mechanism  of 
toxicity  as  set  forth  in  the  "Guidance  for 
Identifying  Pesticide  Chemicals  and 
Other  Substances  that  Have  a  Common 
Mechanism  of  Toxicity"  (64  FR  5795- 
5796,  February  5, 1999). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 


additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposing  \mless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiue  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
EPA  concluded  that  there  is  no 
quantitative  or  qualitative  evidence  of 
increased  susceptibility  following  in 
utero  exposure  to  imazethapyr  in  the  rat 
and  rabbit  developmental  toxicity 
studies.  There  is  no  quantitative  and 
qualitative  evidence  of  increased 
susceptibility  following  pre-  or 
postnatal  exposure  to  imazethapyr  in 
the  2-generation  reproduction  study  in 
rats. 

3.  Conclusion.  There  is  a  complete 
toxicity  database  for  imazethapyr  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  The 
FQPA  SFC  concluded  that  the  safety 
factor  could  be  removed  (Ix)  for 
imazethapyr  because  the  toxicological 
database  is  complete  for  FQPA 
assessment;  there  is  no  indication  of 
quantitative  or  qualitative  increased 
susceptibility  of  rats  or  rabbits  to  in 
utero  and/ or  postnatal  exposure;  a 
developmental  neurotoxicity  study  is 
not  required;  and  the  dietary  (food  and 
drinking  water)  exposure  assessments 
will  not  imderestimate  the  potential 
exposures  for  infants  and  children. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  Umits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposine 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposme  through  drinking 
water  [e.g.,  allowable  chronic  water 


exposiu«  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposme)].  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consiunption,  and  body  weights.  Default 
body  weights  and  consiunption  values 
as  used  by  the  USEPA  are  used  to 
calculate  DWLOCs:  2L/70  kg  (adult 
male),  2L/60  kg  (adult  female),  and  IL/ 
10  kg  (child).  Default  body  weights  and 
drinking  water  consiunption  values  vary 
on  an  individual  basis.  This  variation 
will  be  taken  into  accoiuit  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposme  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
groimdwater  are  less  than  the  calculated 
DWLOCs,  EPA  concludes  with 
reasonable  certainty  that  exposures  to 
the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  imacceptable 
levels  of  aggregate  hmnan  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
futme,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Because  no  acute 
endpoint  was  identified  for 
imazethapyr,  no  acute  risk  is  expected 
from  acute  exposures. 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiue,  EPA  has  concluded 
that  exposiue  to  imazethapyr  from  food 
will  utilize  <1%  of  the  cPAD  for  the 
U.S.  population,  <1%  of  the  cPAD  for 
all  infants  (<1  year  old)  and  <1%  of  the 
cPAD  for  chilcfren  (1-12  years  old). 
There  are  no  residential  uses  for 
imazethapyr  that  result  in  chronic 
residential  exposiu«  to  imazethapyr.  In 
addition,  there  is  potential  for  chronic 
dietary  exposiu-e  to  imazethapyr  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  3: 
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Table  3.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Imazethapyr 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%  cPAD            lA/f  fi^^r     \  Ground  Water 
(Food)         i     ^^^b)               EEC(ppb) 

Chronic  DWLOC 

(PPb) 

U.S.  Population 

2.5 

<1 

93.18                 8.97               8.7e+04 

All  Infants  (<1  year  ok)) 

2.5 

<1 

93.18                 8.97               2  5e+04 

Children  (1-6  years  okj) 

2.5 

<1 

93.18               ^8.97  ':             2.5e+04 

Children  (7-12  years  old) 

2.5 

<1 

93.18              "^8.97               2  5e+04 

Females  (13-50  years  old) 

2.5 

<1 

93.18                 8  97               7.5e+04 

Males  (13-19  years  old) 

2.5 

<1 

93.18  1               8.97               8  7e+04 

Males  (20+  years  old) 

2.5 

<1 

93.18  j               8.97               8.7e+04 

Seniors  (55+  years  old) 

2.5 

<1                93.18  '               897               8  7e+04 

—     .1                        i 

3.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  expostne  to  imazethapyr 
residues. 

rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
(example — gas  chromotography)  is 
available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Paul  Golden,  USEPA/ 
OPP/BEAD/ACB,  Environmental 
Science  Center,  701  Mapes  Road,  Fort 
Meade,  MD  20755-5350;  telephone 
nmnber:  (410)  305-2960;  e-mail  address: 
golden.paul@epa.gov 

B.  International  Residue  Limits 

Codex,  Canada,  and  Mexico  do  not 
have  maximiun  residue  limits  (MRLs) 
for  residues  of  imazethapyr  and  CL 
288511  in/on  rice. 

C  Conditions 

The  following  will  be  imposed  as 
conditions  of  registration  of 
imazethapjnr  on  rice:  successful 
pesticide  method  validation  (PMV)  and 
radiovalidation  of  the  rice,  crayfish,  and 
livestock  enforcement  methods,  and 
submission  of  an  acceptable  crayfish 
residue  and  ruminant  feeding  studies. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
{l-methylethyl)-5-oxo-lH-imidazol-2- 
yl]-5-ethyl-3-pyridine  carboxylic  acid, 
its  metabolite  CL  288511,  2-[4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-(l- 
hydroxyethyl)-3-pyridine  carboxylic 
acid,  and  its  metabolite  CL  182704,  5-[l- 
(beta-D-glucopyranosyloxy)ethyl]-2-[4,5- 


dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid,  in  or  on  rice 
grain  at  0.5  parts  per  million  (ppm),  rice 
straw  at  0.3  ppm.  In  addition,  a 
tolerance  is  established  for  combined 
residues  of  imazethapyr  and  its 
metabolite  CL  288511  in  or  on  crayfish 
and  meat  byproducts  of  cattle,  goat,  hog, 
horse,  and  sheep  at  0.10  ppm. 

VI.  Oblections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  imder  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0189  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  28,  2002. 


1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summar\'  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yom  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pmsuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting- Operations  Branch.  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh.  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 
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EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NVJ..  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental    . 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NfW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  yoiu' 
copies,  identified  by  docket  ID  number 
OPP-2002-0189,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 
youj  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
.if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestoriwould,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s]  in  the  manner  sought  by  the 


requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

VQ.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any . 
unfunded  mandate  as  described  imder 
Tide  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.]  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 


by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
direcdy  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408{n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "^tribal  implications"  as  described 
in  Executive  Order  13175,  entitied 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accoimtable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regidations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  goverrunents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  .General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
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rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sub|ects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  21,  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180-[AMENDE0] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
371. 

2.  Section  180.447  is  revised  to  read 
as  follows: 

§  1 80.447    Imazethapyr;  tolerances  for 
residues. 

(a)  General.  (1)  Tolerances  are 
established  for  residues  of  the  herbicide 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-  lH-imidazol-2- 
yl]-5-ethyl-3-pyridine  carboxylic  acid, 
applied  as  its  acid  or  ammoniimi  salt,  in 
or  on  the  following  raw  agricultural 
commodities: 


Legume  vegetables 
Soybeans  


Commodity 


0.1 
0.1 


(2)Tolerance5  are  established  for  the 
sum  of  the  residues  of  the  herbicide 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-  lH-imidazol-2- 
yl]-5-ethyl-3-pyridine  carboxylic  acid; 
its  metabolite  CL  288511,  2-[4,5- 
dihydro-4-methyl-4-{l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-(l- 
hydroxyethyl)-3-pyridine  carboxylic 
acid;  and  its  metabolite  CL  182704,  5-[l- 
(beta-D-glucopyranosyloxy)ethyl]-2-[4,5- 
dihydro-4-methyl-4-(l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-3- 
pyridinecarboxylic  acid,  applied  as  its 
acid  or  ammonium  salt,  in  or  on  the 
following  commodities: 


Commodity 

Parts  per 
million 

Alfalfa,  forage  

Alfalfa,  hay 

Peanut  

Rice,  bran  

Rice,  grain  

Rice,  straw 

3.0 
3.0 
0.1 
1.2 
0.20 
0.15 

(3)  A  tolerance  is  established  for  the 
sum  of  residues  of  the  herbicide 
imazethapyr,  2-[4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-  lH-imidazol-2- 
yl]-5-ethyl-3-pyridine  carboxylic  acid, 
and  its  metabolite  CL  288511,  2-|4,5- 
dihydro-4-methyl-4-{l-methylethyl)-5- 
oxo-lH-imidazol-2-yl]-5-(l- 
hydroxyethyl)-3-pyridine  carboxylic 
acid,  applied  as  its  acid  or  ammonium 
salt,  in  or  on  the  following  commodities: 


Commodity 


Parts  per 
million 


Cattle,  meat  byproducts 

Com.  field,  forage 

Com,  field,  grain  

Com,  field,  stover  

Crayfish 

Goat,  meat  byproducts  .. 
Hog,  meat  byproducts  ... 
Horse,  meat  byproducts 
Sheep,  meat  byproducts 


0.10 

0.1 

0.1 

0  1 

0.10 

0.10 

0.10 

010 

0.10 


(bj  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  Tolerances  with  regional 
registration,  as  defined  in  §  180. l(n)  of 
this  chapter,  are  established  for  the  sum 
of  residues  of  the  herbicide 
imazethapyr,  2-  (4,5-dihydro-4-methyl- 
4-(l-methylethyl)-5-oxo-lH-imidazol-2- 
yl]-5-ethyl-  3-pyridine  carboxylic  acid, 
as  its  anunonium  salt,  and  its 
metabolite,  2-  [4,5-dihydro-4-methyl-4- 
(l-methylethyl)-5-oxo-lH-imidazol-2- 
yl]-5-(l-  hydroxyethyl)-3-pyridine 
carboxylic  acid,  both  free  and 
conjugated,  applied  as  its  acid  or 
ammonium  salt,  in  or  on  the  following 
raw  agricultural  commodities: 


Commodity 

Parts  per 
million 

Endive  (escorole) 

0.1 

Lettuce,  head 

Lettuce,  leaf 

0.1 
0.1 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 
[FR  Doc.  02-22093  Filed  8-28-02;  8:45  am] 

BILLING  COOE  6560-SO-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0220;  FRL-7195-8] 

DIflufenzopyr;  Pesticide  Tolerance 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  This  regulation  establishes 
tolerances  for  combined  residues  of 


diflufenzopyr  in  or  on  com,  sweet, 
forage;  com,  sweet,  kernel  plus  cob  with 
husks  removed;  and  corn,  sweet,  stover 
at  0.05  part  per  million  (ppm):  corn, 
pop,  grain  and  com,  pop,  stover  at  0.05 
ppm;  grass,  forage  at  22  ppm;  and  grass. 
hay  at  7.0  ppm.  This  regulation  also 
establishes  time-limited  tolerances  for 
combined  residues  of  diflufenzopyr  in 
or  on  cattle,  goat,  hog.  horse,  and  sheep 
meat  at  0.60  ppm;  cattle,  goat.  hog. 
horse,  and  sheep  kidney  at  4.0  ppm; 
cattle,  goat,  hog,  horse,  and  sheep  meat 
byproducts,  except  kidney  at  0.50  ppm; 
cattle,  goat,  hog,  horse,  and  sheep  fat  at 
0.30  ppm;  and  milk  at  3.0  ppm.  The 
Interregional  Research  Project  Number  4 
(IR— 4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  as  amended  bv  the  Food 
Quality  Protection  Act  (FQPA)  of  1996. 
DATES:  This  regulation  is  effective 
August  29.  2002.  Objections  and 
requests  for  hearings,  identified  bv 
docket  ID  number  OPP-2002-022'o. 
must  be  received  on  or  before  October 
28, 2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identif\' 
docket  ID  number  OPP-2002-0220  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Shaja  R.  Brothers,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave..  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-3194;  e-mail  address: 
brothers.shaja@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categones 

KjAir-c        Examples  of  po- 
^nZZ        tentially  affected 
^°°^^                entities 

Industry 

111 
112 

311 

32532 

Crop  production 

Animal  produc- 
tion 

Food  manufac- 
turing 

Pesticide  manu- 
facturing 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
hidustrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FUFTTHER  INFORMATION 
CONTACT.  I 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federail  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00.html.  a 
beta  site  ciurently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0220.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  conmients  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 


holidays.  The  PIRIB  telephone  niunber 
is (703) 305-5805. 

11.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  December 

12,  2001/(66  FR  64257)  (FRL-6812-7), 
and  Ju^  12,  2002  (67  FR  40292)  (FRL^ 
7181-2),  EPA  issued  notices  pursuant  to 
section  408  of  the  FFDCA,  21  U.S.C. 
346a,  as  amended  by  the  FQPA  of  1996 
(Public  Law  104-170),  announcing  the 
filing  of  a  pesticide  petition  (PP  0E6185) 
by  IR-4,  681  U.S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390.  These 
notices  included  a  summary  of  the 
petition  prepared  by  BASF  Corporation, 
the  registrant.  There  were  no  comments 
received  in  response  to  the  notices  of 
filing. 

The  petition  requested  that  40  CFR 
180.549  be  amended  by  establishing 
tolerances  for  the  combined  residues  of 
the  herbicide  diflufenzopyr  in  or  on 
corn,  sweet,  forage;  com,  sweet,  kernel 
plus  cob  with  husks  removed;  and  com, 
sweet,  stover  at  0.05  ppm;  com,  pop, 
grain,  and  com,  pop,  stover  at  0.05  ppm; 
grass,  forage  at  22  ppm;  and  grass,  hay 
at  7.0  ppm.  The  petition  was 
subsequently  revised  to  request  that  40 
CFR  180.549  be  amended  by 
establishing  time-limited  tolerances  for 
residues  of  the  herbicide  diflufenzopyr, 
2-(l-(3,5-  difluorophenylamino) 
carbonyl)hydrazono)ethyl)(-3- 
pyridinecarboxylic  acid,  its  metabolites 
convertible  to  8-methylpyrido[2,3- 
d]pyridazin-5(6H)-one,  and  free  and 
acid-released  8- 

hydroxymethylpyrido[2,3-d]  pyridazine- 
2,5(lH,6H)-dione,  expressed  as 
diflufenzopyr,  in  or  on  cattle,  goat,  hog, 
horse,  and  sheep  meat  at  0.60  ppm; 
cattle,  goat,  hog,  horse,  and  sheep 
kidney  at  4.0  ppm;  cattle,  goat,  hog, 
horse,  and  sheep  meat  byproducts, 
except  kidney  at  0.50  ppm;  cattle,  goat, 
hog,  horse,  and  sheep  fat  at  0.30  ppm; 
and  milk  at  3.0  ppm. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposvu'es  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 


to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue.  ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  mle  on 
Bifenthrin  Pesticide  Tolerances 
November  26, 1997  (62  FR  62961)  (FRL- 
5754-7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  these  actions. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  tolerances  for  the 
combined  residues  of  diflufenzopj^  on 
com,  sweet,  forage;  com,  sweet,  kernel 
plus  cob  with  husks  removed;  com, 
sweet,  stover  at  0.05  ppm;  com,  pop, 
grain;  and  com,  pop,  stover  at  0.05  ppm'; 
grass,  forage  at  22  ppm;  grass,  hay  at  7.0 
ppm;  cattle,  goat,  hog,  horse,  and  sheep 
fat  at  0.30  ppm;  cattle,  goat,  hog,  horse, 
and  sheep  kidney  at  4.0  ppm;  cattle, 
goat,  hog,  horse,  and  sheep  fneat 
byproducts,  except  kidney  at  0.50  ppm; 
cattle,  goat,  hog,  horse,  and  sheep  meat 
at  0.60  ppm;,  and  milk  at  3.0  ppm. 
EPA's  assessment  of  exposures  and  risks 
associated  with  establishing  tolerances 
follow. 

A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  diflufenzopyr  is 
discussed  in  Unit  ni.A.  of  the  Final  Rule 
on  Diflufenzopyr  Pesticide  Tolerance 
published  in  the  Federal  Register  of 
January  28,  1999  (64  FR  4301)  (FRL- 
6053-8). 

B.  Toxicological  Endpoints 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concem 
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are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  imcertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 
the  RID  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 


to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposure  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assimies  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 


risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  10''  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOE  cancer  = 
point  of  departure/exposures)  is 
calculated.  A  summary  of  the 
toxicological  endpoints  for 
diflufenzopyr  used  for  human  risk 
assessment  is  shown  in  the  following 
Tablet: 


Table  1 . — Summary  of  Toxicological  Dose  and  Endpoints  for  diflufenzopyr  for  Use  in  Human  Risk 

Assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF"  and  Level  of 
Concem  for  Risk  Assess- 
ment 

Study  and  Toxk:ological  Effects 

Acute  dietary  (females  13- 
50  years  of  age) 

NOAEL  =  100  milli- 
grams/kilogram/day 
(mg/kg/day) 

UF  =  100 

Acute  RfD  =  1 .0  mg/kg/ 
day 

FQPASF=1X 
aPAD  =  acute  RfD 
FQPA  SF  =  1.0  mg/kg/ 
day 

Rabbit  Developmental 

LOAEL  =  300  mg/kg/day  based  on  extra 
ribs  and  other  skeletal  variations  in  the 
rabbit  developmental  study.  These  ef- 
fects can  occur  from  a  single  dose  and 
females  13-50  are  the  population  sub- 
group of  concem.  The  developmental 
findings  occunwl  at  a  level  of  severe 
maternal  toxicity. 

Acute  dietary  (general  popu- 
lation including  infants 
and  children) 

None 

None 

An  appropriate  endpoint  attributable  to  a 
single  exposure  for  this  population  sub- 
group was  not  identified  in  the  oral  tox- 
icity studies  including  the  matemal  ef- 
fects in  rat  and  rabbit  developmental 
studies. 

Chronic  dietary  (all  popu- 
lations) 

NOAEL  =  26  mg/kg/day 
UF=100 

Chronic  RfD  =  0.26  mg/ 
kg/day 

FQPASF=1X 
cPAD  =  chronic  RfD 
FQPA  SF  =  0.26  mg/kg/ 
day 

52-Week  feeding  study  in  dogs 

LOAEL  =  299  mg/kg/day  based  on  com- 
pensated hemolytic  anemia  in  both 
sexes  of  dogs 

Short-term,  and  inter- 
mediate-term dermal 
(Residential) 

None 

None 

No  demfial  or  systemic  toxicity  was  seen 
at  1,000  mg/kg/day  in  the  21 -day  der- 
mal toxrcity  study  in  rabbits.  Therefore, 
these  risk  assessments  were  not  per- 
fonned. 

Long-term  dermal 
(Residential) 

None 

None 

The  use  pattern  does  not  indicate  a  con- 
cem for  potential  residential  demial  ex- 
posure, therefore,  this  risk  assessment 
was  not  performed. 

Short-intennediate,  and 

long-term  inhalation 
(Residential) 

None 

None 

The  use  pattern  does  not  indicate  a  con- 
cem for  potential  residential  inhalation 
exposure.  Therefore,  this  risk  assess- 
ment was  not  perfomied. 

55334  Federal  Register /Vol.  67.  No.  168 /Thursday,  August  29,  2002 /Rules  and  Regulations 


Table  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  diflufenzopyr  for  Use  in  Human  Risk 

Assessment— Continued 


Exposure  Scenario 


Cancer  (oral,  dermal,  inhala- 
tion) 


Dose  Used  in  Risk  Assess- 
ment, UF 


None 


FQPA  SP  and  Level  of 
Concern  for  Risk  Assess- 
ment 


None 


Study  and  Toxicological  Effects 


In  accordance  with  the  1996  Proposed 
Guidelines  for  Carcinogenicity  Risk  As- 
sessments, diflufenzopyr  was  classified 
as  "Not  Likely"  to  be  a  human  car- 
cinogen. This  classification  is  based  on 
the  lack  of  evidence  of  carcinogenicity 
in  mice  and  rats  when  tested  at  doses 
that  were  judged  to  be  adequate  to  as- 
sess carcinogenicity.    - 


The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unique  to  the  FQPA. 


C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
established  (40  CFR  180.549)  for  the 
combined  residues  of  diflufenzopyr,  in 
or  on  a  variety  of  raw  agricultural 
commodities.  Time-limited  tolerances 
are  cmrently  being  established  for 
cattle,  goat,  hog,  horse,  and  sheep  meat, 
kidney,  liver,  fat,  and  milk.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
diflufenzopyr  in  food  as  follows; 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occmring  as  a  result  of  a  1-day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEEM^^^) 
analysis  evaluated  the  individual  food 
consiunption  as  reported  by 
respondents  in  the  U.S.  Department  of 
Agriculture  (USD A)  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  An  appropriate 
endpoint  attributable  to  a  single 
exposure  for  the  general  U.S.  population 
(including  infants  and  children) 
popidation  subgroup  was  not  identified 
in  the  oral  toxicity  studies  including  the 
maternal  effects  in  rat  and  rabbit 
developmental  studies.  However,  a  Tier 
1  acute  dietary  exposure  assessment  was 
performed  for  females  13—50  years  old 
using  recommended  tolerance  level 
residues  (livestock)  and  total  residues  of 
concern  (plants;  parent  and 
metabolites).  Default  DEENTm 
concentration  factors  and  100%  crop 
treated  information  were  used  for  all 
commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 
DEENT^  analysis  evaluated  the 
individual  food  consumption  as 


reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  chronic 
dietary  exposure  analysis  was 
performed  for  the  general  U.S. 
population  and  all  population 
subgroups  using  recommended 
tolerance  level  residues  (livestock)  and 
total  residues  of  concern  (plants;  parent 
and  metabolites).  Default  DEEM™ 
concentration  factors  and  100%  crop 
treated  information  were  used  for  all 
commodities. 

iii.  Cancer.  In  accordance  with  the 
1996  Proposed  Guidelines  for 
Carcinogenicity  Risk  Assessments, 
diflufenzopyr  was  classified  as  "not 
likely"  to  be  a  human  carcinogen, 
therefore,  a  cancer  exposure  assessment 
was  not  performed. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposing 
analysis  and  risk  assessment  for 
diflufenzopyr  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  accoimt  data  on 
the  physical  characteristics  of 
diflufenzopyr. 

The  Agency  uses  the  Generic 
Estimated  Environmental  Concentration 
(GENEEC)  or  the  Pesticide  Root  Zone 
Model/Exposure  Analysis  Modeling 
System  (PRZM/EXAMS)  to  estimate 
pesticide  concentrations  in  surface 
water  and  SCI-GROW,  which  predicts 
pesticide  concentrations  in  ground 
water.  In  general,  EPA  will  use  GENEEC 
(a  tier  1  model)  before  using  PRZM/ 
EXAMS  (a  tier  2  model)  for  a  screening- 
level  assessment  for  surface  water.  The 
GENEEC  model  is  a  subset  of  the  PRZM/ 
EXAMS  model  that  uses  a  specific  high- 


end  nmoff  scenario  for  pesticides. 
GENEEC  incorporates  a  farm  pond 
scenario,  while  PRZM/EXAMS 
incorporate  an  index  reservoir 
environment  in  place  of  the  previous 
pond  scenario.  The  PRZM/EXAMS 
model  includes  a  percent  crop  area 
factor  as  an  adjustment  to  accoimt  for 
the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
screen  for  sorting  out  pesticides  for 
which  it  is  highly  imlikely  that  drinking 
water  concentrations  would  exceed 
human  health  levels  of  concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RED  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposing  to 
diflufenzopjrr,  they  are  further 
discussed  in  the  aggregate  risk  sections 
in  Unit  UI.E.  Diflufenzopyr  is  not  very 
stable  and  mobile.  Based  upon  proposed 
uses,  fate  characteristics,  and  model 
predictions,  the  Agency  does  not  expect 
diflufenzopyr  to  reach  drinking  water 
resources  in  significant  quantities. 

Based  on  the  GENEEC  and  SCI-GROW 
models,  the  EECs  of  diflufenzopyr  for 
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acute  exposures  are  estimated  to  be  3.80 
parts  per  billion  (ppb)  for  surface  water 
and  0.006  ppb  for  ground  water.  The 
EECs  for  chronic  exposures  are 
estimated  to  be  0.65  ppb  for  surface 
water  and  0.006  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  dociunent  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  tenniticides,  and 
flea  and  tick  control  on  pets). 
Diflufenzopjrr  is  not  registered  for  use 
on  any  sites  that  would  result  in 
residential  exposm-e,  therefore,  a 
residential  exposure  assessment  was  not 
performed. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
diflufenzopyr  has  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  this 
pesticide  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  heis  followed  a  cmnulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  diflufenzopyr 
does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 
tolerance  action,  therefore,  EPA  has  not 
assumed  that  diflufenzopyr  has  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  ciunulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  accoimt  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 


of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
Developmental  NOAEL  and  the  lowest 
observed  adverse  effect  level  (LOAEL) 
for  both  rats  and  rabbits  occurred  at 
either  the  same  dose  levels  or  were 
above  the  NOAELs  and  LOAELs  for 
maternal  toxicity.  The  NOAEL  for  pup 
effects  in  the  2-generation  rat 
reproduction  study  occurred  at  dose 
levels  above  the  NOAEL  for  parental 
findings.  Based  on  these  data,  EPA 
determined  that  there  was  no  evidence 
of  increased  sensitivity  for  infants  and 
children. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  diflufenzopyr  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
accounts  for  potential  exposures.  EPi^ 
determined  that  the  lOX  safety  factor  to 
protect  infants  and  children  should  be 
reduced  to  IX.  The  FQPA  safety  factor 
is  reduced  because:  (1)  The  toxicology 
data  base  is  complete;  (2)  there  is  no 
indication  of  increased  susceptibility  of 
rats  and  rabbits  fetuses  to  in  utero,  and/ 
or  postnatal  exposure  in  the 
developmental  and  reproductive 
toxicity  data;  (3)  unrefined  (tier  1) 
dietary  exposure  estimates  used  in  the 
risk  assessment  are  protective  since  they 
will  exaggerate  dietary  exposure 
estimates;  (4)  modeling  data  are  used  for 
ground  and  surface  source  drinking 
water  exposure  assessments  resulting  in 
estimates  considered  to  be  upper-bound 
concentrations;  and  (5)  there  are 
currently  no  registered  residential  uses 
for  diflufenzopyr. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 


A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  EPA  Office  of  Water  are 
used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male),  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  DefauU  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  EPA  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  EPA  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  EPA  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  EPA  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  An  appropriate 
endpoint  attributable  to  a  single 
exposure  for  the  general  U.S.  population 
(including  infants  and  children) 
population  subgroup  was  not  identified. 
Therefore,  the  data  do  not  indicate  any 
adverse  effect  to  the  U.S.  population 
subgroup  as  a  result  of  acute  dietary 
exposure.  The  acute  dietary  exposure 
assessment  was  performed  for  females 
13-50  years  old  using  tolerance  level 
residues  (livestock)  and  total  residues  of 
concern  (plants;  parent  and 
metabolites).  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  diflufenzopyr 
will  occupy  4%  of  the  aPAD  for  females 
13  years  and  older.  In  addition,  there  is 
potential  for  acute  dietary  exposure  to 
diflufenzopyr  in  drinking  water.  After 
calculating  DWLOCs  and  comparing 
them  to  the  EECs  for  surface  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposure  to  exceed  100%  of 
the  aPAD,  as  shown  in  the  following 
Table  2: 


I 
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Table  2.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  diflufenzopyr 


Population  Subgroup 


Females  (13-50  years  old) 


aPAD  (mg/ 
kg) 


1.0 


%aPAD 
(Food) 


Surface 

Water  EEC 

(PPb) 


3.80 


Ground 

Water  EEC 

(PPb) 


0.006 


Acute 

DWLOC 

(PPb) 


29,000 


2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposiire,.EPA  has  concluded 
that  exposure  to  diflufenzopyr  from 
food  will  utilize  9%  of  the  cPAD  for  the 
U.S.  population  and  all  population 
subgroups.  The  most  highly  exposed 


population  subgroup  was  children  1-6 
years  old  utilizing  32%  of  the  cPAD. 
There  are  no  residential  uses  for 
diflufenzopyr  that  result  in  chronic 
residential  exposure  to  diflufenzopj^.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  diflufenzopyr  in 


drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  water  and  ground 
water,  EPA  does  not  expect  the 
aggregate  exposiu«  to  exceed  100%  of 
the  cPAD,  as  shown  in  the  following 
Table  3: 


Table  3.— Aggregate  Risk  assessment  for  Chronic  (Non-Cancer)  Exposure  to  diflufenzopyr 


T ~                            ' 

Population  Sut)group 

cPAD  mg/kg/ 
day 

%cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  population 

0.26 

9 

0.65 

0.006 

8,300 

Females  (13-50  years  old) 

0.26 

5 

0.65 

0.006 

7,400 

Children  (1-6  years  old) 

0.26 

32 

0.65 

0.006 

1,800 

AU  infants  (less  than  1-year) 

0.26 

14 

0.65 

0.006 

2,200 

3.  Short-term  and  intermediate-term 
risk.  Short-term  and  intermediate-term 
aggregate  exposiues  take  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level). 
Short-term  and  intermediate-term 
aggregate  risk  assessments  were  not 
performed  since  there  are  no  registered 
or  proposed  residential  uses  for 
diflufenzopyr.  Therefore,  short-term  and 
intermediate-term  exposure  is  not 
expected. 

4.  Aggregate  cancer  risk  for  U.S. 
population.  In  accordance  with  the  1996 
Proposed  Guidelines  for  Carcinogenicity 
Risk  Assessments,  diflufenzopyr  was 
classified  as  "not  likely"  to  be  a  human 
carcinogen.  This  classiflcation  is  based 
on  the  lack  of  evidence  of 
carcinogenicity  in  mice  and  rats  when 
tested  at  doses  that  were  judged  to  be 
adequate  to  assess  carcinogenicity.  The 
Agency  concludes  that  pesticidal  uses  of 
diflufenzop3^  are  not  likely  to  pose  a 
carcinogenic  risk  to  humans. 

5.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposiu-e  to 
diflufenzopyr  residues. 


rV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

1.  Plants.  An  adequate  enforcement 
method  is  available  for  enforcement  of 
the  proposed  tolerances  for  sweet  com 
and  pop  com.  The  Agency  has 
conducted  a  successful  petition  method 
validation  (PMV)  of  method,  and  will  be 
forwarded  to  the  Food  and  Drug 
Administration  (FDA)  for  inclusion  in 
Pesticide  Analytical  Method  Voliune 
(PAM)  Vol.  II.  The  method  may  be 
requested  from:  Francis  Griffith, 
Analytical  Chemistry  Branch, 
Environmental  Science  Center, 
Environmental  Protection  Agency,  701 
Mapes  Road,  Fort  George  G.  Mead,  MD 
20755-5350;  telephone  number:  (410) 
305-20905;  e-mail  address: 
griffith.francis@epa.gov. 

2.  Livestock.  BASF  Corporation  has 
submitted  an  analytical  method  for 
livestock  commodities,  which  has 
imdergone  independent  laboratory 
validation. 

B.  International  Residue  Limits 

There  are  currently  no  established 
Codex,  Mexicem  maximum  residue 
limits  (MRLs)  for  residues  of 
diflufenzopyr  in/on  plant  or  livestock 
commodities.  A  Canadian  MRL  of  0.05 
ppm  for  residues  of  diflufenzopyr, 
expressed  as  the  parent  and  metabolites 
convertible  to  Ml,  has  been  established 
for  com.  No  compatibility  issues  exist 


with  regard  to  the  existing  and  proposed 
U.S.  tolerances. 

C.  Conditions 

The  registrant  submitted  a  meat  and 
milk  magnitude  of  residue  study  in 
lactating  dairy  cows.  Registration  for  use 
of  diflufenzopyr  on  sweet  com,  pop 
com,  forage,  and  hay  grasses  will  be 
conditional  pending  the  outcome  of  the 
Agency's  review  of  the  submitted  study. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  combined  residues  of 
diflufenzopyr,  2-{l-[([3,5- 
difluorophenylamino] 
carbonyl)hydrazono]ethyl)-3- 
pyridinecarboxylic  acid,  and  its 
metaboUtes  convertible  to  8- 
methylpyrido[2,3-d]pyridazin-5(6H)- 
one,  expressed  as  diflufenzopyr,  in  or 
on  com,  sweet,  forage;  com,  sweet, 
kernel  plus  cob  with  husks  removed; 
and  com,  sweet,  stover  at  0.05  ppm; 
com,  pop,  grain,  and  com,  pop,  stover 
at  0.05  ppm;  forage,  grass  at  22  ppm; 
and  forage,  hay  at  7.0  ppm. 

Time-limited  tolerances  are  also 
established  for  combined  residues  of 
diflufenzopyr,  2-(l-I([3,5- 
difluorophenylamino] 
carbonyl)hydrazono]ethyl)-3- 
pyridinecarboxylic  acid,  its  metabolites 
convertible  to  8-methylpyrido[2,3- 
d]pyridazin-5(6H)-one,  and  free  and 
acid-released  8- 
hydroxymethylp5rrido[2 ,3-d]pyridazine- 
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2,5(lH,6H)-dione,  expressed  as 
diflufenzopyr,  in  or  on  cattle,  goat,  hog, 
horse,  and  sheep  meat  at  0.60  ppm; 
cattle,  goat,  hog,  horse,  and  sheep 
kidney  at  4.0  ppm;  cattle,  goat,  hog, 
horse,  and  sheep  meat  byproducts, 
except  kidney  at  0.50  ppm;  cattle,  goat, 
hog,  horse,  and  sheep  fat  at  0.30  ppm; 
and  milk  at  3.0  ppm. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regxilation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govem  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  niunber 
OPP-2002-0220  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  October  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  siunmary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  vrith  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 


public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#  2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  yoiu  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources    ■ 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  The  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0220,  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  IXl  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  send  an  electronic  copy  of 


yoiu-  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depositon,' 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32).' 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
imder  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4,  1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355',  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  Febmarv- 16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
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technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pinsuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d).  such  as 
the  tolerance  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 


provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goverrmient  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  smd  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus.  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 


of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  20,  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.549  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 


§180.549 
resMues. 


Diflufanzopyr,  tolerances  for 


(a)  General.  Tolerances  are 
established  for  combined  residues  of 
diflufenzopyr,  2-(l-(([3,5- 
difluorophenylaminojcarbonyl) 
hydrazono]ethyl)-3-pyridinecarboxylic 
acid,  and  its  metabolites  convertible  to 
8-methylpyrido[2,3-d]pjTidazin-5(6H)- 
one,  expressed  as  diflufenzopyr,  in  or 
on  the  following  raw  agricultural 
commodities: 


Commodity 


Com,  field,  forage 

Com,  field,  grain  

Com,  field,  stover  

Com,  pop,  grain 

Com,  pop,  stover 

Com,  sweet,  forage  

Com,  sweet,  kernel  plus  cob  with  husks  removed 

Com,  sweet,  stover  

Grass,  forage 

Grass,  hay  


Parts  per  million 


0.05 
0.05. 
0.05 
0.05 
0.05 
0.05 
0.05 
0.05 
22.0 
7.0 


(2)  Time-limited  tolerances  are 
established  for  combined  residues  of 
diflufenzopyr,  2-(l-[([3,5- 
difluoropheny  lamino]  carbony  1 ) 


hydrazono]ethyl)-3-  pyridinecarboxylic  hydroxymethylpyrido[2,3-d]pyridazine- 

acid,  its  metabolites  convertible  to  8-  2,5(lH,6H)-dione,  expressed  as 

methylpyrido[2,3-dlpyridazin-  5(6H)-  diflufenzopyr,  in  or  on  the  following 

one.  and  fi'ee  and  acid-released  8-  raw  agricultural  conunodities: 


Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Cattle,  fat  

Cattle,  kidney 

0.30 
4.0 

7/31/05 
7/31/05 
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Commodity 

Parts  per  million 

Expiration/Revocation  Date 

Cattle,  meat  

Cattle,  meat  byproducts,  except  kidney  

0.60 
0.50 
0.30 

4.0 
0.60 
0.50 
0.30 

4.0 
0.60 
0.50 
0.30 

4.0 
0.60 
0.50 

3.0 
0.30 

4.0 
0.60 
0.50 

7/31/05 
7/31/05 

Goat,  fat 

Goat,  kidney 

Goat,  meat 

Goat,  meat  byproducts,  except  kidney 

7/31/05 
7/31/05 
7/31/05 
7/31/05 

Hog,  fat  

Hoo,  kidney 

7/31/05 
7/31/05 

Hog,  meat 

Hog,  meat  byproducts,  except  kidney 

7/31/05 
7/31/05 

Horse,  fat  

Horse,  kidney 

Horse,  meat  

Horse,  meat  byproducts,  except  kidney 

7/31/05 
7/31/05 
7/31/05 
7/31/05 

Milk 

Sheep,  fat  

Sheep,  kidney 

7/31/05 
7/31/05 
7/31/05 

Sheep,  meat  

Sheep,  meat  byproducts,  except  kidney  

7/31/05 
7/31/05 

[FR  Doc.  02-22092  Filed  8-28-02;  8:45  a.m.] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0144;  FRL-7195-1] 

Fosetyl-AI;  Pesticide  Tolerances 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

summary:  This  regulation  establishes 
tolerances  for  residues  of  the  fungicide, 
fosetyl-Al  aluminum  tris  (O- 
ethylphosphonate)  in  or  on  bushberry 
subgroup,  lingonberry,  salal  and 
jimeberry  at  40  parts  per  million  (ppm); 
tiunip  tops  at  40  ppm;  tiunip  roots  at  15 
ppm;  succulent  pea  at  0.3  ppm;  and 
citrus  fruit  group  at  5.0  ppm.  The 
Interregional  Research  Project  Number  4 
(IR-4)  requested  these  tolerances  under 
the  Federal  Food,  Drug,  and  Cosmetic 
Act,  as  amended  by  the  Food  Quality 
Protection  Act  of  1996. 
DATES:  This  regulation  is  effective 
August  29,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0144  must 
be  received  on  or  before  October  28, 
2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0144  in 


the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Sidney  Jackson,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.. 
NW.  .Washington,  DC  20460;  telephone 
number:  (703)  305-7610;  e-mail  address: 
jackson.sidney@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Informatiop 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactvirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 


listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wrww.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules,"  and  then  look  up  •. 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wrww.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl8.0_OO.htm],a 
beta  site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0144.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
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Branch  (PIRIB],  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  May  23, 
2001  (66  FR  28479)  (FRL-678&-2),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Public  Law  104- 
170),  announcing  the  filing  of  pesticide 
petitions  (PP  5E4434  and  0E6221)  by  IR- 
4,  Center  for  Minor  Crop  Management, 
Rutgers,  The  State  University  of  New 
Jersey,  681  U.  S.  Highway  #1  South, 
North  Brunswick,  NJ  08902-3390.  This 
notice  included  a  summary  of  the 
petition  prepared  by  Rhone-Poulenc  Ag 
Company,  Research  Triangle  Park,  NC 
27709,  the  registrant.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petition  requested  that  40  CFR 
180.415  be  amended  by  establishing 
tolerances  for  residues  of  the  fungicide 
fosetyl-Al,  aluminum  tris  [O- 
ethylphosphonate),  in  or  on  bushberry 
subgroup  13B,  lingonberry,  salal  and 
juneberry  at  40  ppm:  tiunip  tops  at  40 
ppm  and  turnip  roots  at  15  ppm; 
succulent  pea  at  0.3  ppm;  and  citrus 
fruit  group  10  at  5.0  ppm.  Additionally, 
this  rule  deletes  the  previously 
established  tolerance  under  40  CFR 
180.415(a)  for  citrus  at  0.5  ppm.  The 
higher  citrus  fruit  group  tolerance  was 
requested  in  support  of  registration  for 
a  shorter  pre-harvest  interval  for  use  of 
fosetyl-Al  on  citrus. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 


certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

in.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerances  for 
residues  of  fosetyl-Al  on  bushberry 
subgroup,  lingonberry,  salal,  and 
juneberry  at  40  ppm;  turnip  tops  at  40 
ppm;  turnip  roots  at  15  ppm;  succulent 
pea  at  0.3  ppm;  and  citrus  fruit  group  at 
5.0  ppm.  EPA's  assessment  of  exposines 
and  risks  associated  with  establishing 
the  tolerances  follows. 

A.  Toxicohgical  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  their 
validity,  completeness,  and  reliability  as 
well  as  the  relationship  of  the  results  of 
the  studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  emd  children.  The  nature  of  the 
toxic  effects  caused  by  fosetyl-Al  are 
discussed  in  the  Federal  Register  of 
August  18,  2000  (65  FR  50431)  (  FRL- 
6599-4)  as  well  as  the  no  observed 
adverse  effect  level  (NOAEL)  and  the 
lowest  observed  adverse  effect  level 
(LOAEL)  from  the  toxicity  studies 
reviewed. 

B.  Toxicological  End  points 

The  dose  at  which  no  adverse  effects 
are  observed  (the  NOAEL)  from  the 
toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOC).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  (the  LOAEL)  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 


selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  humans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intraspecies  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RID)  where 
the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA,  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
acconunodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LOC.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOC  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposine  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOC. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  currently 
used  by  the  Agency  to  quantify 
carcinogenic  risk.  The  Q*  approach 
assumes  that  any  amount  of  exposure 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
(e.g.,  risk  is  expressed  as  1  x  lO-*  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departine  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  curve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departure  to  exposure  (MOEcamer  =  point 
of  departure/ exposures)  is  calculated.  A 
summary  of  the  toxicological  endpoints 
for  fosetyl-Al  used  for  human  risk 
assessment  is  shown  in  the  following 
Table  1: 


TABLE  1  .—Summary  of  Toxicological  Dose  and  Endpoints  for  Fosetyl-Al  for  Use  in  Human  Risk  assessment 


Exposure  Scenario 

Dose  Used  in  Risk  Assess- 
ment, UF 

FQPA  SF  and  Level  of 
Concern  for  Risk  Assess- 
ment 

I 
Study  and  Toxicological  Effects 

Acute  dietary 

Not  applicable 

Not  applicable 

No  effects  attributable  to  a  single  expo- 
sure (dose)  were  observed  from  the 
oral  toxicity  studies  including  develop- 
mental toxicity  studies  in  rats  and  rab- 
bits. 

Chronic  dietary  all  popu- 
lations 

NOAEL  =  250  mg/kg/ 

day 
UF=100 
Chronic  RfD  =  2.5  mg/ 

kg/day 

FQPASF  =  1x 
cPAD  =  chronk:  RfD/ 

FQPA  SF 
=  2.5  mg/kg/day 

2- Year  chronic  toxicity-dogs 

LOAEL  =  500  mg/kg/day  based  on  in- 
creased incidence  of  testicular  degen- 
eration 

Short-temn  (1  to  30  days) 
and  intermediate-tetm  (1 
to  6  months) 

Incidental  oral 

(Residential) 

NOAEL  =  300  mg/kg/ 
day 

LOC  for  MOE  =  100 
(Residential) 
FQPASF  =  1x 

3-Generation  reproductive  toxicity  -  rat 
LOAEL  =-600  mg/kg/day  based  on  de- 
creased litter  and  pup  body  weight  (on 
day  8)  in  both  matings  of  each  genera- 
tion, F1  and  F2 

Short-  and  intermediate- 

term  demial 
(Residential) 

None 

Not  applicable 

No  hazard   identified.   Risk  assessment 
not  performed. 

Long-tenn  dermal  (greater 

than  6  months) 
(Residential) 

Oral  NOAEL  =  250  mg/ 
kg/day 

LOC  for  MOE  =  100 
(Residential) 

2- Year  chronic  toxicity-dog 

LOAEL  =  500  mg/kg/day  based  on  in- 
creased incidence  of  testicular  degen- 
eration 

Short-  and  intennediate- 

term  inhalation 
(Residential) 

Oral  study 

NOAEL=  300  mg/kg/day 

LOC  for  MOE  =  100 
-(Residential) 

3-Generation  reproductive  toxicity  -  rat 
Parental  (systemic)  LOAEL  =  600  mg/kg/ 
day  based  on  decreased  body  weight 
gains  of  F2b  generation,  and  urinary 
tract  changes  in  adults 

Long-term  inhalation  (sev- 
eral months  to  lifetime) 
(Residential) 

Oral  study 

NOAEL  =  250  mg/kg/ 
day 

LOC  for  MOE  =  100 
(Residential) 

2- Year  chronk;  toxkiity  -  dog 

LOAEL  =  500  mg/kg/day  based  on  in- 
creased incidence  of  testicular  degen- 
eration 

Cancer  (oral,  dermal,  inhala- 
tion) 

Classification:  Unlikely  to  pose  a  carcinogenic  hazard  to  humans. 

C.  Exposure  Assessment 

1 .  Dietary  exposure  from  food  and 
feed  uses.  Tolerances  have  been 
estabUshed  (40  CFR  180.415)  for  the 
residues  of  fosetyl-Al,  in  or  on  a  variety 
of  raw  agricultural  commodities. 
Residues  of  fosetyl-Al  are  cmrently 
regulated  under  40  CFR  180.415(a)  in 
caneberries,  fresh  ginseng  root, 
pineapple,  pineapple  fodder  and  forage 
at  0.1  ppm;  onions  (dry  bulb)  at  0.5 
ppm;  macadamia  nuts  at  0.2  ppm;  citrus 
and  cranberry  at  0.5  ppm;  tomatoes  and 
bananas  at  3.0  ppm;  pome  fruit  at  10 
ppm;  cucurbit  vegetables  group  at  15 
ppm;  avocados  at  25  ppm;  hops,  dried 
at  45  ppm;  brassica  (cole)  leafy 
vegetables  group  at  60  ppm; 
strawberries  at  75  ppm;  and  leafy 
vegetables  (except  brassica  vegetables) 
group  at  100  ppm.  Time-limited 
tolerances  associated  with  a  section  18 
request  for  the  residues  of  fosetyl-Al 
have  been  granted  in/on  peas,  succulent 


at  1.0  ppm  under  40  CFR  180.415(b) 
which  expired  September  31,  2000. 
Additionally,  tolerances  are  established 
40  CFR  180.415(c)  for  residues  of 
fosetyl-Al  in/on  asparagus  at  0.1  ppm 
and  grapes  at  10  ppm  in  conjunction 
with  regional  registrations.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from  fosetyl-Al 
in  food  as  follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposiure.  No  appropriate 
endpoint  attributable  to  a  single 
exposure  (dose)  was  identified  from  the 
oral  toxicity  studies  including 
developmental  toxicity  studies  in  rats 
and  rabbits.  Therefore,  an  acute 
reference  dose  was  not  established  and 
this  risk  assessment  was  not  performed. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment,  the 


Dietary  Exposure  Evaluation  Model 
(DEEM""^)  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity.  The 
following  assimiptions  were  made  for 
the  chronic  exposure  assessments:  The 
Tier  1  (assuming  tolerance  level 
residues  and  100%  crops  treated  for  all 
commodities)  chronic  dietary  exposure 
assessment  was  conducted  for  all 
supported  fosetyl-Al  food  uses.  Chronic 
dietary  exposure  estimates  were 
provided  for  the  general  U.S.  population 
and  various  population  subgroups. 

iii.  Cancer.  The  Agency  concludes 
that  pesticidal  use  of  fosetyl-Al  is 
unlikely  to  pose  a  carcinogenic  hazard 
to  hiunans.  Therefore,  a  cancer  dietary 
exposure  analysis  for  fosetyl-Al  was  not 
performed. 
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2.  Dietary  exposure  from  drinking 
water.  Fosetyl-Al  is  not  expected  to 
reach  ground  or  surface  water  under 
most  conditions.  Even  if  it  reaches 
surface  water,  it  is  expected  to  degrade 
rapidly.  In  ground  water,  it  could  persist 
because  of  potentially  low  microbial 
content  in  groxuid  water.  Biodegradation 
is  the  only  apparent  means  of  fosetyl-Al 
dissipation.  Fosetyl-Al  rapidly  degrades 
in  aerobic  soil  (half-life  <  3  hours)  and 
in  anaerobic  soil  (half-life  ranging  from 
14  to  40  hours)  to  degradates  diat  are 
widespread  in  nature  (AP  * ,  P04-^  -,  and 
ethanol).  Under  almost  all  uses,  the 
degradation  is  expected  to  be  so  rapid 
that  fosetyl-Al  will  not  have  time  to 
move  in  soil  despite  being  highly 
soluble  in  water  (120  g/L)  and 
potentially  mobile  in  soil.  Since  it  is 
stable  to  abiotic  hydrolysis,  fosetyl-Al 
coidd  persist  in  pristine  receiving 
waters  with  low  microbial  content. 
Parent  fosetyl-Al  is  the  only  compound 
included  in  the  Agency's  assessment. 
The  parent  compoimd  is  also  the 
residue  of  concern  in  both  plant  and 
livestock  conunodities. 

The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for  fosetyl- 
Al  in  drinking  water.  Because  the 
Agency  does  not  have  comprehensive 
monitoring  data,  drinking  water 
concentration  estimates  are  made  by 
reliance  on  simulation  or  modeling 
taking  into  account  data  on  the  physical 
characteristics  of  fosetyl-Al. 

The  Agency  uses  the  FQPA  Index 
Reservoir  Screening  Tool  (FIRST)  or  the 
Pesticide  Root  Zone/Exposvue  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentrations  in 
Ground  Water  (SCI-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screeiiing-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PRZM/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  environment,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximiun  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  v/ater 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 


Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  uiUikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  environmental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %RflD  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
residential  uses.  Since  DWLOCs  address 
total  aggregate  exposure  to  fosetyl-Al, 
they  are  further  discussed  in  the 
aggregate  risk  sections  in  Unit  DI.E. 

Based  on  the  FIRST  and  SCI-GROW  2 
models,  the  EECs  for  fosetyl-Al  for  acute 
exposures  are  estimated  to  be  0.0086 
parts  per  billion  (ppb)  for  siuface  water 
and  <0.006  ppb  for  groimd  water.  The 
EECs  for  chronic  exposvue  are  estimated 
to  be  0.00003  ppb  for  surface  water  and 
less  than  0.006  ppb  for  ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Fosetyl-Al  is  currenUy  registered  for 
use  on  the  following  residential  non- 
dietary  sites:  Lawn,  turf,  and  ornamental 
plants  under  the  brand  names  CHIPO 
Aliette  WDG  and  Aliette  HG.  CHIPO 
Aliette  WDG  is  sold  to  professional 
applicators  only,  which  includes  lawn 
care  operators  (LCO).  Because  all 
residential  uses  of  CHIPO  Aliette  WDG 
are  applied  by  the  LCO,  a  residential 
applicator  exposure  assessment  for  this 
product  was  not  performed.  Short-  and 
intermediate-term  dermal,  inhalation, 
and  oral  exposures  to  fosetyl-Al  may 
occur  from  residential  handling/post- 
application  activities. 

Short-term  (1  to  30  days)  dermal  and 
inhalation  exposiues  may  occur  to  adult 
residential  handlers  from  mixing, 
loading  and  applying  fosetyl-Al  to  txui. 
However,  intermediate-term  (1  to  6 
months)  and  long-term  (more  than  6 
months)  exposure  dinations  are  not 
likely  based  on  the  use  pattern.  In 
addition,  the  Agency  did  not  select 
applicable  short-  or  intermediate-term 
dermal  endpoints.  Therefore,  only  short- 
term  inhalation  exposure  assessments 


for  residential  handlers  from  mixing, 
loading  and  applying  fosetyl-Al  to  tuif 
were  performed.  MOEs  for  short-term 
inhalation  exposures  are  estimated  at 
170,000  for  mixing  loading  and 
applying  to  turf  with  low  pressure 
handwands  and  140,000  for  mixing, 
loading  and  applying  to  tiui  with  hose- 
end  sprayer.  Short-term  MOEs  for  ^ 

inhalation  exposine  are  above  100  and 
do  not  exceed  EPA's  level  of  concern. 

There  is  potential  dermal  (adults  and 
children)  and'oral  exposure  (children 
only)  during  post-application  activities. 
However,  because  no  dermal  toxicity 
endpoints  were  identified,  only 
incidental  oral  exposure  to  children  is 
assessed.  The  following  post-application 
exposine  scenarios  resulting  from  lawn 
treatment  were  assessed:  (1)  Incidental 
non-dietary  ingestion  of  pesticide 
residues  on  lawns  from  hand-to-mouth 
transfer;  (2)  incidental  non-dietary 
ingestion  of  residues  from  object-to- 
mouth  activities  (pesticide-treated 
turfgrass);  and  (3)  incidental  non-dietary 
ingestion  of  soil  from  pesticide-treated 
residential  areas.  The  exposure  and  risk 
estimates  for  the  three  residential 
exposure  scenarios  are  assessed  for  the 
day  of  application  (day  "0")  because  it 
is  assumed  that  children  could  contact 
the  lawn  immediately  after  application. 
On  the  day  of  application,  it  was 
assiuned  that  5%  of  the  application  rate 
is  available  from  the  turfgrass  as 
transferrable  residue  (20%  for  object-to- 
mouth  activities).  Based  on  the  short 
half-life  {<3  hours  in  aerobic  soil), 
intermediate-term  exposure  is  not 
expected.  Risks  from  short-term 
incidental  ingestion  by  children  is 
assessed  by  comparing  these  exposines 
to  the  short  and  intermediate-term 
incidental  oral  endpoint  (NOAEL  =  300 
mg/kg/day),  based  on  parental  systemic 
toxicity  observed  in  a  3-generation 
reproduction  study  in  rats.  The  short- 
term  MOEs  for  children  from  post- 
application  exposine  to  treated  lawns 
are  1,100  based  on  oral  hand-to-mouth 
activities;  4,400  from  object-to-mouth 
(turfgrass)  exposure;  and  330,000  from 
incidental  ingestion  of  soil  from  treated 
lawns.  Short-term  MOEs  are  above  100 
and  do  not  exceed  EPA's  level  of 
concern.  Intermediate-term  exposure  is 
not  expected  based  on  the  short  half-life 
(less  than  3  hours  in  aerobic  soil)  and 
long-term  exposure  is  not  expected 
based  on  the  use' pattern. 

Residential  exposines  that  could 
reasonably  be  expected  to  occin  on  the 
same  day  are  combined  and  compared 
to  the  appropriate  toxicity  endpoint. 
Because  no  dermal  endpoints  were 
identified,  the  only  multiple-residential 
exposure  scenarios  involve  children's 
exposine  from  oral  routes  following 


turfgrass  treatment.  For  incidental  oral 
exposure  to  children  in  residential 
settings,  the  three  scenarios  that  would 
reasonably  be  expected  to  occur  on  the 
same  day  are  toddler's  incidental 
ingestion  of  residues  on  turf  from  hand- 
to-mouth  activities,  mouthing  tiufgrass 
and  eating  soil.  The  combined  short- 
term  daily  exposures  total  0.34  mg/kg/ 
day,  leading  to  a  combined  short-term 
toddler  MOE  of  880  for  incidental  oral 
exposure.  This  MOE  is  above  the  target 
MOE  of  100,  and  therefore  does  not 
exceed  EPA's  level  of  concern. 

Spray  drift  is  always  a  potential 
source  of  exposure  to  residents  nearby 
to  spraying  operations.  This  is 
particularly  the  case  with  aerial 
application,  but,  to  a  lesser  extent,  could 
also  be  a  potential  source  of  exposure 
from  the  ground  application  method 
employed  for  fosetyl-Al.  The  Agency 
has  been  working  with  the  Spray  Drift 
Task  Force,  EPA  Regional  Offices  and 
State  Lead  Agencies  for  pesticide 
regulation  and  other  parties  to  develop 
the  best  spray  drift  management 
practices.  The  Agency  is  now  requiring 
interim  mitigation  measures  for  aerial 
applications  that  must  be  placed  on 
product  labels/labeling.  The  Agency  has 
completed  its  evaluation  of  the  new  data 
base  submitted  by  the  Spray  Drift  Task 
Force,  a  membei'ship  of  U.S.  pesticide 
registrants,  and  is  developing  a  policy 
on  how  to  appropriately  apply  the  data 
and  the  AgDRIFT  computer  model  to  its 
risk  assessments  for  pesticides  applied 
by  air,  orchard  airblast,  and  ground 
hydraulic  methods.  After  the  policy  is 
in  place,  the  Agency  may  impose  further 
refinements  in  spray  drift  management 
practices  to  reduce  off-target  drift  and 
risks  associated  with  aerial  as  well  as 
other  application  types  where 
appropriate. 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D){v)  requires  that, 
when  considering  whether  to  estabUsh, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  ciunulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
fosetyl-Al  has  a  common  mechanism  of 
toxicity  with  other  substances  or  how  to 
include  this  pesticide  in  a  cumulative 
risk  assessment.  Unlike  other  pesticides 
for  which  EPA  has  followed  a 
cumulative  risk  approach  based  on  a 
common  mechanism  of  toxicity,  fosetyl- 
Al  does  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  pmposes  of  this 
tolerance  action,  therefore,  EPA  has  not 


assumed  that  fosetyl-Al  has  a  common 
mechanism  of  toxicity  with  other 
substances.  On  this  basis,  the  petitioner 
must  submit,  upon  EPA's  request  and 
according  to  a  schedule  determined  by 
the  Agency,  such  information  as  the 
Agency  directs  to  be  submitted  in  order 
to  evaluate  issues  related  to  whether 
fosetyl-Al  shares  a  common  mechanism 
of  toxicity  with  any  other  substance 
and,  if  so,  whether  any  tolerances  for 
fosetyl-Al  need  to  be  modified  or 
revoked. 

For  information  regarding  EPA's 
efforts  to  determine  which  chemicals 
have  a  common  mechanism  of  toxicity 
and  to  evaluate  the  cumulative  effects  of 
such  chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26.  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.//7  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposure  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
The  developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
quantitative  or  qualitative  susceptibiUty 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposure. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  fosetyl-Al  and 
exposure  data  are  complete  or  are 
estimated  based  on  data  that  reasonably 
account  for  potential  exposures. 

EPA  determined  that  the  lOX  safety 
factor  to  protect  infants  and  children 
should  be  reduced  to  IX.  The  FQPA 
factor  was  reduced  because  the 
toxicology  data  base  is  complete;  the 
developmental  and  reproductive 
toxicity  data  did  not  indicate  increased 
quantitative  or  qualitative  susceptibility 
of  rats  or  rabbits  to  in  utero  and/or 
postnatal  exposine:  a  developmental 
neurotoxicity  study  is  not  required  by 
the  Agency;  and  the  dietary  exposure 
assessment,  which  assumes  the 
theoretical  maximum  residue 
contribution  will  not  underestimate  the 
potential  dietary  (food  and  water)  and 
non-dietary  exposures  for  infants  and 


children  resulting  from  the  use  of 
fosetyl-Al. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulator}'  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  (e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  -  (average 
food  +  residential  exposure)).  This 
allowable  exposure  through  drinking 
water  is  used  to  calculate  a  DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint.  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  by  the  USEPA  Office  of  Water 
are  used  to  calculate  DWLOCs:  2L/70  kg 
(adult  male).  2L/60  kg  (adult  female), 
and  lL/10  kg  (child).  Default  body 
weights  and  drinking  water 
consumption  values  vary  on  an 
individual  basis.  This  variation  will  be 
taken  into  account  in  more  refined 
screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  siu-face  water  and 
groimd  water  are  less  than  the 
calculated  DWLOCs.  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 
impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  The  acute  aggregate  risk 
assessment  takes  into  account  exposure 
estimates  from  dietary  consumption  nf 
fosetyl-Al  (food  and  drinking  water). 
However,  no  appropriate  endpoint 
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attributable  to  a  single  dose  (exposure) 
was  identified  in  oral  toxicity  studies 
for  fosetyl-Al.  Therefore,  an  acute  RfD 
was  not  established  and  no  acute  risk 
from  exposure  to  fosetyl-Al  is  expected. 
2.  Chronic  risk.  The  chronic  aggregate 
risk  assessment  takes  into  account 
average  exposure  estimates  from  food, 
drinking  water,  and  residential  uses. 
However,  based  on  the  use  pattern,  no 
chronic  residential  exposiu^s  are 
expected.  Therefore,  the  chronic 


aggregate  risk  assessment  will  consider 
exposiire  from  food  and  drinking  water 
only.  Chronic  risk  estimates  resulting 
from  aggregate  exposure  to  fosetyl-Al  in 
food  and  water  are  below  the  Agency's 
level  of  concern. 

Using  the  exposure  assumptions 
described  in  this  unit  for  chronic 
exposure,  EPA  has  concluded  that 
exposure  to  fosetyl-Al  from  food  will 
utilize  4%  of  the  cPAD  for  the  U.S. 
population,  5%  of  the  cPAD  for  infants 


and  8%  of  the  cPAD  for  children  1-6 
years  old,  subpopulation  at  greatest 
exposure.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  fosetyl-Al  is  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  fosetyl-Al  in 
drinking  water.  After  calciilating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  groimd  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD. 


TABLE  2.— DWLOCs  FOR  CHRONIC  DIETARY  (NON-CANCER)  EXPOSURE  TO  FOSETYL-AL 


Population  Subgroup 

cPAD  mg/kg/ 
day 

%  cPAD 
(Food) 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Chronic 

DWLOC 

(PPb) 

U.S.  population 

2.5 

4 

0.00003 

0.006 

84,000 

Children  (1-6  years  old) 

2.5 

8 

0.00003 

0.006 

23,000 

All  infants  (less  than  1  year  old) 

2.5 

5 

0.00003 

0.006 

24,000 

Females  (13-50  years  old) 

2.5 

3 

0.00003 

0.006 

73,000 

3.  Short-term  risk.  Short-term 
aggregate  exposure  takes  into  account 
residential  exposure  plus  chronic 
exposure  to  food  and  water  (considered 
to  be  a  background  exposure  level).  The 
short-term  aggregate  risk  assessment 
estimates  risks  likely  to  result  from  1  to 
30-day  exposure  to  fosetyl-Al  residues 
from  food,  drinking  water,  and 
residential  pesticide  uses.  High-end 
estimates  of  residential  exposure  are 
used  in  the  short-term  assessment, 
while  average  values  are  used  for  food 
and  drinking  water  exposure  (i.e. 
chronic  exposures). 

A  short-term  risk  assessment  is 
required  for  adults  because  there  is  a 
residential  handler  inhalation  exposure 


scenario.  In  addition,  a  short-term  risk 
assessment  is  required  for  infants  and 
children  because  there  is  a  residential 
post-application  oral  exposure  scenario. 
As  no  short-  or  intermediate-term 
dermal  endpoint  was  established,  there 
is  no  dermal  component  to  these 
aggregate  risk  assessments. 

Fosetyl-Al  is  ciurently  registered  for 
use  that  could  result  in  short-term 
residential  exposure  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposiu-es  for  fosetyl-Al. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 
exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 


result  in  aggregate  MOEs  of  3,300  for 
adults,  570  for  children  ages  1-6  years 
old,  and  650  for  all  infants  (less  than  1 
year  old).  These  aggregate  MOEs  do  not 
exceed  the  Agency's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  chronic  exposure  of 
fosetyl-Al  in  groimd  and  surface  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  groimd  water,  EPA  does  not  expect 
short-term  aggregate  exposure  to  exceed 
the  Agency's  level  of  concern,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Fosetyl-Al 


Population  Sutjgroup 

Aggregate 
MOE  (Food 
+  Residen- 
tial)' 

IJ^' 

Surface 

Water  EEC 

(PPb) 

Ground 

Water  EEC 

(PPb) 

Short-Tenn 

DWLOC^ 

(PPb) 

Adults 

3,300 

100 

0.00003 

0.006 

102,000 

Children  (1-6  years  old) 

570 

100 

0.00003 

0.006 

25,000 

All  infants  (less  than  1  years  old) 

650 

100 

0.00003 

0.006 

25,000 

■Aggregate  MOE  =  NOAEL  (300  mg/kg/day)  +  (Average  Food  Exposure  +  Residential  Exposure) 
=The  target  MOE  is  100,  based  on  interspecies  and  intraspecies  safety  factors  totaling  100. 
'  The  crop  producing  the  highest  level  was  used. 

■»  DWLOC(ng/L)  =  maximum  water  exposure  (mg/kg/day)  x  body  weight  (kg)/water  consumption  (L)  x  10-^  mg/jig  For  adults,  a  70  kg  body 
weight  was  used,  for  children,  10  kg. 


4.  Intermediate-term  risk. 
Intermediate-term  aggregate  exposure 
takes  into  account  residential  exposure 
plus  chronic  exposure  to  food  and  water 
(considered  to  be  a  background 
exposure  level). 


An  intermediate-term  risk  assessment 
was  not  performed  since  adult 
residential  handler  scenarios  are  not 
expected  to  occur  for  longer  than  a 
short-term  timeframe  (more  than  30 
days  of  continuous  exposure)  and 


intermediate-term  exposure  is  not  likely 
to  occur  for  infants  and  children 
(residential  post-application  oral 
exposure  scenario)  because  fosetyl-Al 
has  a  very  short  half-life  (less  than  3 
hours  in  aerobic  soil). 


5.  Aggregate  cancer  risk  for  U.S. 
population.  The  Agency  concludes  that 
pesticidal  uses  of  fosetyl-Al  are  not 
likely  to  pose  a  carcinogenic  hazard  to 
hiunans. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to  fosetyl-Al 
residues. 

rv.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

An  adequate  analytical  method  is 
available  for  enforcement  of  the 
proposed  tolerances  in/on  turnips  (roots 
and  tops),  succulent  peas,  blueberries, 
and  citrus.  The  method  is  Method  I  in 
PAM  n,  which  uses  diazomethane  as  the 
methylating  agent  and  quantitation  of 
fosetyl-Al  by  GC/FPD.  The  limit  of 
quantitation  (LOQ)  is  0.05  ppm  for 
turnips  and  succulent  peas  and  0.1  ppm 
for  citrus.  The  method  may  be  requested 
from:  Francis  Griffith,  Analytical 
Chemistry  Branch,  Enviroiunental 
Science  Center,  Environmental 
Protection  Agency,  701  Mapes  Road, 
Fort  George  G.  Mead,  MD  20755-5350; 
telephone  number:  (410)  305-2905;  e- 
mail  address:  griffith.francis@epa.gov. 

B.  International  Residue  Limits 

There  are  no  established  or  proposed 
maximum  residue  Umits  or  tolerances 
for  fosetyl-Al  in  or  on  turnip  roots  and 
tops,  succulent  peas,  blueberries  or 
citrus  fruit  for  Canada,  Mexico,  or 
Codex. 

C.  Conditions 

Registration  for  succulent  pea  will  be 
conditional  pending  the  submission  of 
adequate  storage  stability  data  for  this 
crop. 

V.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  fosetyl-Al, 
aluminum  tris  (O-ethylphosphonate),  in 
or  on  bushberry  subgroup,  lingonberry, 
salal,  and  jimeberry  at  40  ppm;  turnip 
tops  at  40  ppm;  turnip  roots  at  15  ppm; 
succulent  pea  at  0.3  ppm;  and  citrus 
fruit  group  at  5.0  ppm.  Since  the 
tolerance  for  the  citrus  fruit  group  at  5.0 
ppm  supercedes  the  existing  tolerance 
under  40  CFR  180.415(a)  for  citrus  at  0.5 
ppm,  the  tolerance  for  citrus  at  0.5  ppm 
is  deleted. 

VI.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 


procediual  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  imit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
number  OPP-2002-0144  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  October  28,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C), 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 


telephone  number  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  vou 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  confrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Envfronmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins,  Information  Resources 
and  Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsvlvania 
Ave..  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control 
number  OPP-2002^144,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  {7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository- 
Libraries. 
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B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerances 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (0MB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  0MB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  128^8,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of- the  National  Technology 
Transfer  and  Advancement  Act  of  1995 


(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerances  in  this  final  rule,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism{&4  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoiuitable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenmient  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 


Govenunent  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  govenunents,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vm.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure, 
Agricultural  commodities,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  16,  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.415  is  amended  by 
removing  the  entry  for  "Citrus"  and 
alphabetically  adding  the  following 
conunodities  to  the  table  in  paragraph 
(a)  to  read  as  follows: 

§180.415    Aluminum  tris  (O- 
ethylphosphonate);  tolerances  for  residues. 

(a)  *     *     * 


Commodity 


Parts  per  million 


Expiration/Revocation  Date 


Bushtierry  sutigroup 
Frurt,  citnjs,  group  ... 


40 


5.0 


None 


None 
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Commodtty 


Parts  per  million 


Expiration/Revocation  Date 


Juneberry  

Lingont)erry  .... 
Pea,  succulent 

Salal  

Tumip,  roots  .. 
Tumip,  tops  ... 


40 
40 
0.3 
40 
15 
40 


None 
None 
None 
None 
None 
None 


***** 

[FR  Doc.  02-21757  Filed  8-28-02;  8:45  am] 

BlUmO  CODE  6S60-50-S 


55348 


Proposed  Rules 


Federal  Register 

Vol.  67.  No.  168 
Thursday,  August  29,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
mle  making  prior  to  the  adoption  of  the  final 
mIes. 


FEDERAL  ELECTION  COMMISSION 

11  CFR  Parts  100, 110.  Ill,  and  113 
[Notica  2002-15] 

Oiacialmers,  Fraudulent  Solicitation, 
Civil  Penalties,  and  Personal  Use  of 
Campaign  Funds 

agency:  Federal  Election  Commission. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Federal  Election 
Commission  seeks  comments  on 
proposed  changes  to  its  rules  relating  to 
disclaimers  in  political 
communications,  fraudulent 
solicitations,  civil  penalties,  and 
personal  use  of  campaign  funds  imder 
the  Federal  Election  Campaign  Act  of 
1971,  as  amended  ("FECA"  or  "the 
Act").  The  proposed  rules  implement 
the  Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  which  specifies  new 
requirements  for  disclaimers 
accompanying  radio,  television,  and 
print  campaign  communications; 
expands  the  scope  of  FECA's  fraudulent 
misrepresentation  prohibition;  increases 
FECA's  civil  penalties  for  violating  the 
prohibition  on  contributions  made  in 
the  name  of  another;  and  codifies  the 
"irrespective"  test  for  permissible  use  of 
campaign  funds  by  candidates  and 
Federal  office  holders.  The  Commission 
had  plaimed  to  address  BCRA-related 
rules  for  inaugural  committees  in  this 
rulemaking;  however,  inaugural 
committees  will  now  instead  be 
addressed  in  a  futiue  rulemaking. 

Please  note  that  the  draft  rules  that 
follow  do  not  represent  a  fijial  decision 
by  the  Commission  on  the  issues 
presented  by  this  rulemaking.  Further 
information  is  proyided  in  the 
supplementary  information  that  follovys. 
DATES:  Comments  must  be  received  on 
or  before  September  27,  2002. 
AOORESSES:  All  comments  should  be 
addressed  to  Mr.  John  C.  Vergelli, 
Acting  Assistant  General  Counsel,  and 
must  be  submitted  in  either  electronic 
or  written  form.  Electronic  mail 
comments  should  be  sent  to 


BCRAmisc@fec.gov  and  must  include 
the  full  name,  electronic  mail  address, 
and  postal  service  address  of  the 
commenter.  Electronic  mail  comments 
that  do  not  contain  the  full  name, 
electronic  mail  address,  and  postal 
service  address  of  the  conunenter  will 
not  be  considered.  Faxed  conoments 
should  be  sent  to  (202)  219-3923,  with 
printed  copy  follow-up  to  ensure 
legibility.  Written  comments  and 
printed  copies  of  faxed  comments 
should  be  sent  to  the  Federal  Election 
Commission.  999  E  Street,  NW., 
Washington,  DC  20463.  Commenters  are 
strongly  encouraged  to  submit 
conunents  electronically  to  ensure 
timely  receipt  and  consideration.  The 
Commission  will  make  every  effort  to 
post  public  comments  on  its  web  site 
within  ten  business  days  of  the  close  of 
the  comment  period. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  C.  Vergelli.  Acting  Assistant 
General  Coimsel,  or  Attorneys,  Ms.  Ruth 
Heilizer  (personal  use),  Ms.  Dawn 
Odrowski  (fraudulent  solicitations),  Mr. 
Mark  Allen  (civil  penalties),  Mr. 
Richard  Ewell  (disclaimers),  999  E 
Street,  NW.,  Washington,  DC  20463, 
(202) 694-1650  or  (800) 424-9530. 
SUPPLEMENTARY  INFORMATION:  The 
Bipartisan  Campaign  Reform  Act  of 
2002  ("BCRA"),  Pub.  L.  107-155, 116 
Stat.  81  (March  27,  2002),  contains 
extensive  detailed  amendments  to  the 
Federal  Election  Campaign  Act  of  1971 
("FECA"  or  "the  Act"),  as  amended,  2 
U.S.C.  431  et  seq.  This  Notice  of 
Proposed  Rulemaking  ("NPRM")  is  part 
of  a  continuing  series  of  rulemakings  the 
Commission  is  publishing  over  the  next 
several  months  in  order  to  meet  the 
rulemaking  deadlines  set  out  in  BCRA. 

This  NPRM  addresses  changes  to: 
disclaimer  requirements  for  campaign 
communications  (2  U.S.C.  44ld); 
fraudulent  misrepresentation  for 
purposes  of  soliciting  contributions  or 
donations  (2  U.S.C.  44lh);  civil 
penalties  for  a  specific  knowing  and 
willful  violation  of  FECA  (2  U.S.C. 
43  7g);  permissible  uses  of  campaign 
funds  by  candidates  and  officeholders  (2 
U.S.C.  439a);  and  a  technical 
amendment  to  the  definition  of  "Act"  to 
include  BCRA  amendments  to  FECA. 
The  changes  to  the  Act  addressed  in  this 
NPRM  are  only  a  few  of  many  changes 
made  to  the  Act  by  BCRA.  Other 
rulemakings  have  addressed  or  will 
address:  (1)  Non-Federal  funds  or  "soft 


money"  (promulgated  on  June  22,  2002, 
67  FR  49064  (July  29,  2002));  (2) 
reorganization  of  "contribution"  and 
"expenditure"  definitions  (promulgated 
on  August  5,  2002,  67  FR  50582);  (3) 
electioneering  communications  (Notice 
of  Proposed  Rulemaking,  67  FR  51131 
(August  7,  2002));  (4)  coordinated  and 
independent  expenditures; '  (5)  new  or 
amended  contribution  limitations  and 
prohibitions;  (6)  the  so-called 
"millionaires'  amendment,"  which 
increases  contribution  limits  for 
Congressional  candidates  facing  self- 
financed  candidates  on  a  sliding  scale, 
based  on  the  amount  of  personal  funds 
the  opponent  contributes  to  his  or  her 
campaign;  and  (7)  consolidated 
reporting.  The  consolidated  reporting 
NPRM  will  contain  the  reporting  rules 
proposed  in  each  of  the  other  NPRMs 
and  will  restructure  11  CFR  part  104  to 
make  the  reporting  rules  more  user- 
friendly.  Section  402(c)  of  BCRA 
establishes  a  270-day  deadline  for  the 
Commission  to  promulgate  the 
remaining  rules.  The  270-day  deadline 
is  December  22,  2002. 

Disclaimers 

I.  Introduction 

Under  the  Act,  certain 
conmiunications  must  include 
disclaimers  identifying  who  paid  for 
and,  where  applicable,  who  authorized 
the  communication.  In  BCRA,  Congress 
added  new  specificity  to  these 
requirements,  expanded  the  disclaimer 
requirement  to  reach  "any 
communication"  made  by  political 
committees,  and  required  that 
"electioneering  commujiications" 
include  disclaimers.  See  2  U.S.C.  44ld. 

The  Commission  proposes  to 
implement  these  statutory  changes  by 
deleting  pre-BCRA  11  CFR  110.11  in  its 
entirety,  and  adopting  a  new  section 
110.11.  As  explained  in  detail  below, 
proposed  section  110.11  would 
incorporate  many  substantive 
provisions  from  the  pre-BCRA  version 
of  the  section.  By  deleting  pre-BCRA 
section  110.11  and  adopting  a  new 
section  110.11,  the  Commission  would 
be  able  to  implement  the  changes 
necessitated  by  BCRA,  and  to  reorganize 
11  CFR  110.11  into  a  more  easily 
understandable  rule. 


<  This  NPRM  will  also  address  electioneering 
communications  coordinated  with  candidate  and 
political  party  committees. 
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n.  Applicability  and  Definitions 

Proposed  paragraph  (a)(1)  would  set 
out  the  applicability  of  the  section,  and 
would  define  certain  terms  used  in  the 
section.  Proposed  paragraph  (a)(1) 
would  explain  that  the  disclaimer 
requirements  of  this  section  would 
apply  only  to  commtmications  through 
any  broadcast,  cable,  or  satellite 
transmission,  newspaper,  magazine, 
outdoor  advertising  facility,  mailing,  or 
any  other  type  of  general  public 
political  advertising.  This  wording 
would  generally  follow  2  U.S.C.  441d(a), 
with  one  change  from  the  statutory 
language.  Whereas  the  statute  refers 
only  to  "any  broadcasting  station,"  the 
regidation  would  cover  "any  broadcast, 
cable,  or  satellite  transmission."  This 
change  is  based  on  Congress'  intent, 
apparent  in  2  U.S.C.  44ld(d),  to  regulate 
communications  in  the  mass  media  of 
radio  and  television,  and  the 
Commission's  judgment  that  it  would  be 
unsupportable  to  regulate  a  television 
commimication  that  was  broadcast, 
while  not  regulating  the  same 
communication  merely  because  it  was 
carried  on  cable  or  satellite. 

The  Commission  seeks  comment  on 
whether  the  term  communication,  as 
used  in  this  section,  should  have  the 
same  scope  as  the  term  public 
communication.  See  2  U.S.C.  431(22) 
and  11  CFR  100.26.  The  two  terms  differ 
in  some  respects.  A  "public 
communication,"  as  defined  in  2  U.S.C. 
431(22),  includes  a  telephone  bank  to 
the  general  public,  whereas  telephone 
banks  are  not  mentioned  in  section 
441d(a).  A  "public  communication" 
includes  a  mass  mailing,  which  is 
defined  as  more  than  500  pieces  of 
substantially  similar  mail.  2  U.S.C. 
431(22),  (23).  Section  44ld(a)  refers  to  a 
"mailing,"  without  any  adjective.  (See 
below  for  a  discussion  of  the  proposed 
definition  of  "mailing"  for  purposes  of 
the  disclaimer  requirements.) 

The  Commission  notes,  however,  that 
the  definitions  of  "public 
communication"  (2  U.S.C.  431(22))  and 
"communication"  (2  U.S.C.  441d(a)) 
have  a  fimdamental  similarity  in  that 
both  use  virtually  identical  phrases,  "or 
any  other  type  [form]  of  general  public 
political  advertising,"  to  simunarize  the 
respective  definitions.  (Section  431(22) 
uses  the  word  "form,"  while  section 
441d(a)  uses  the  word  "type;"  the 
Commission  discerns  no  substantive 
differences  arising  from  the  choice  of 
s)monyins.)  Also,  conforming  the 
definitions  would  appear  to  promote 
consistent  use  of  terminology 
throughout  the  regulations. 

Proposed  paragraphs  (a)(l)(i)  through 
(iv)  would  eniunerate  the  particular 


types  of  such  commimications  to  which 
the  disclaimer  requirements  would 
apply.  Throughout  proposed  section 
110.11,  the  word  "type"  would  be  used, 
rather  than  "form,"  as  in  the  pre-BCRA 
version  of  the  regulation.  This  change 
would  have  no  substantive  effect  and 
would  be  done  only  to  conform  the 
regulation  to  the  language  of  the  statute. 
See  2  U.S.C.  441d. 

In  BCRA,  Congress  provided  that  "any 
commimication"  for  which  a  political 
committee  makes  a  disbursement  must 
include  a  disclaimer,  expanding  the 
scope  of  the  disclaimer  requirement  for 
political  committee  communications.  2 
U.S.C.  441d(a).  Proposed  paragraph 
(a)(l)(i)  would  read,  "(a)ll  such 
communications  for  which  a  political 
committee  makes  a  disbiu^ement,"  with 
the  qualifier  "such"  intended  to  clarify 
that  only  commtuiications  by  a  political 
committee  through  one  or  more  of  the 
media  entmierated  in  the  first  sentence 
of  proposed  paragraph  (a)(1)  must  have 
a  disclaimer. 

Proposed  paragraph  (a)(l)(ii)  would 
require  that  "[a]  11  such  communications 
by  any  person  that  expressly  advocate 
the  election  or  defeat  of  a  clearly 
identified  candidate"  must  include  a 
disclaimer.  2  U.S.C.  44ld(a).  The 
proposed  rule  would  not  substantively 
change  the  disclaimer  requirement  for 
express  advocacy  communications  from 
the  pre-BCRA  version  of  the  regulation. 

Proposed  paragraph  (a)(l)(iiij  would 
require  "[a]ll  such  communications  by 
any  person"  that  solicit  a  contribution 
to  include  a  disclaimer.  2  U.S.C. 
441d(a).  The  proposed  rule  would  not 
change  the  disclaimer  requirement  for 
solicitations  from  the  pre-BCRA  version 
of  the  rule. 

Congress  amended  2  U.S.C.  44ld(a)  to 
require  that  "electioneering 
commimications"  include  disclaimers. 
The  Commission  proposes  new 
paragraph  (a)(l)(iv),  which  would 
require  that  "[ajll  electioneering 
commimications"  include  a  disclaimer. 

Proposed  paragraph  (a)(2)  would 
define  two  terms  used  in  the  section.  In 
a  separate  rulemaking,  the  Commission 
has  proposed  a  definition  of  the  term 
"electioneering  communication,"  as  that 
term  is  used  in  BCRA.  Proposed  11  CFR 
100.29(a),  see  "Electioneering 
Conmiunications,"  67  FR  51131  (Aug.  7. 
2002).  Proposed  paragraph  (a)(2)(i) 
would  state  that  electioneering 
communication  has  the  same  meaning 
as  set  forth  at  proposed  11  CFR  100.29. 

In  BCRA,  Congress  amended  2  U.S.C. 
441d(a)(l)  by  removing  the  adjective 
"dfrect"  &t)m  the  pre-BCRA  term 
"direct  mailing."  "The  Commission 
proposes  to  define  mailing,  for  purposes 
of  this  section,  by  redesignating  the 


definition  of  direct  mailing  in  pre-BCRA 
110.11(a)(3)  to  proposed  paragraph 
(a)(2)(ii).  deleting  the  adjective  "direct," 
and  simplifying  the  syntax  of  the  pre- 
BCRA  definition.  For  purposes  of  the 
disclaimer  requirements,  mailing  would 
mean  more  than  100  pieces  of 
substantially  similar  mail.  Thus,  the 
definition  of  mailing,  post-BCRA,  would 
substantively  correspond  to  the 
definition  of  direct  mailing.  pre-BCRA. 
Given  that  Congress  defined  "mass 
mailing"  in  BCRA  as  more  than  500 
pieces  of  mail,  see  2  U.S.C.  431(23),  and 
given  that  a  "mailing"  is  presumably 
less  than  a  "mass  mailing,"  the 
continued  use  of  a  threshold  of  100 
pieces  of  mail,  which  is,  of  course, 
fewer  than  500  pieces,  seems 
appropriately  matched  to  the  statutory 
language. 

m.  General  Content  Requirements 

Proposed  paragraph  (b)  would  set  out 
the  general  content  requirements  for 
disclaimers,  depending  on  who  paid  for 
the  communication  and,  where 
applicable,  who  authorized  the 
commimication.  Pre-BCRA  paragraphs 
(a)(l)(i)  and  (ii)  of  section  110.11,  which 
apply  to  communications  authorized 
and  paid  for  by  a  candidate  and 
communications  authorized  by  a 
candidate  but  paid  for  by  another 
person,  respectively,  would  be 
redesignated  as  proposed  paragraphs 
(b)(1)  and  (2),  respectively,  without 
substantive  revision. 

Proposed  paragraph  (b)(3)  would 
apply  to  a  communication,  including 
any  solicitation,  that  is  not  paid  for  or 
authorized  by  a  candidate.  The 
provisions  of  pre-BCRA  11  CFR 
110.11(a)(l)(iii)  would  be  replaced  with 
proposed  paragraph  (b)(3),  with  one 
substantive  change.  In  BCRA,  Congress 
provided  that  a  covered  communication 
not  authorized  by  a  candidate,  his  or  her 
authorized  conmiittees  or  agents  must 
have  a  disclaimer  that  includes  the 
"permanent  street  address,  telephone 
number,  or  World  Wide  Web  address" 
of  the  person  who  paid  for  the 
commimication.  2  U.S.C.  44ld(a)(3). 
Similar  language  would  be  added  in 
proposed  paragraph  (b)(3). 

Tne  Commission  proposes  not  to 
continue  pre-BCRA  11  CFR 
110.11(a)(l)(iv)  in  proposed  section 
110.11.  This  paragraph,  pre-BCRA, 
applies  to  "solicitations  directed  to  the 
general  public  on  behalf  of  a  political 
committee  which  is  not  an  authorized 
committee  of  a  candidate."  Pre-BCRA 
paragraph  (a)(l)(iv)  thus  appears  to  be 
redundant  with  proposed  paragraph 
(b)(3),  see  above,  which  would  apply  to 
communications,  including 
solicitations,  not  authorized  by  a 
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candidate.  Given  this  apparent 
redundancy,  the  pre-BCRA  provision 
would  not  be  included  in  the  proposed 
section. 

IV.  Disclaimer  Specifications 

A.  Specifications  for  All  Disclaimers 

In  BCRA,  Congress  created  a  number 
of  specific  requirements  for  disclaimers 
to  be  included  in  commimications 
covered  by  the  statute.  These  statutory 
requirements  vary,  depending  on 
whether  the  communication  was 
printed  or  broadcast  through  radio  or 
television,  and  on  whether  a  candidate 
or  another  person  paid  for  the 
commimication.  2  U.S.C.  44ld(c),  (d). 
Proposed  paragraph  (c)  would  combine 
the  disclaimer  requirements  in  pre- 
BCRA  11  CFR  110.11(a)(5)  with  the  new 
requirements  Congress  added  in  BCRA. 

Proposed  paragraph  (p)(l)  would  set 
forth  a  general,  "clear  and  conspicuous" 
requirement  applicable  to  all 
disclaimers,  regardless  of  the  medium  in 
which  the  communication  is 
transmitted.  Proposed  paragraph  (c)(1) 
would  be  a  slightly  revised  version  of 
the  "clear  and  conspicuous" 
requirement  in  pre-BCRA  11  CFR 
110.11(a)(5).  The  final  sentence  of 
proposed  paragraph  (c)(1)  would 
provide  that  a  disclaimer  is  not  clear 
and  conspicuous  if  it  is  difficult  to  read 
or  hear,  or  if  its  placement  is  easily 
overlooked.  This  would  modify  the 
corresponding  pre-BCRA  provision, 
which  was  focused  on  print 
commimications  only,  by  generalizing  it 
to  apply  to  radio  and  television 
conununications,  as  well.  The 
Commission  seeks  comment  on  this 
proposed  paragraph. 

B.  Specific  Requirements  for  Printed 
Comm  unications 

Several  of  the  specific  disclaimer 
requirements  added  by  BCRA  apply 
only  to  printed  communications.  2 
U.S.C.  441d(c)(l).  Proposed  paragraph 
(c)(2)  would  implement  the  new 
statutory  specifications,  and  would 
incorporate  three  of  the  print-specific 
provisions  of  pre-BCRA  section  110.11. 

Given  the  specificity  of  the  statutory 
requirements  added  by  BCRA,  proposed 
paragraphs  (c)(2)(i),  (ii),  and  (iii)  would 
precisely  track  2  U.S.C.  44ld(c)(l).  (2), 
and  (3),  respectively.  Proposed 
paragraph  (c)(2)(i)  would  require  that 
the  disclaimer  on  printed 
conununications  be  of  sufficient  type 
size  to  be  clearly  readable  by  the 
recipient.  2  U.S.C.  441d(c)(l).  The 
Commission  seeks  conunent  on  whether 
the  term,  "sufficient  type  size,"  should 
be  further  addressed,  either  in  a  specific 
definition,  or  by  providing  a  "safe 


harbor"  for  disclaimers  of  at  least  a 
specified  size.  For  example,  the 
disclaimer  type  size  could  be  related,  as 
a  percentage  or  fraction,  to  the 
communication's  core  message  text.  If 
the  core  message  text  in  the 
conununication  appears  in  an  18-point 
font,  the  regulation  could  require  that 
the  disclaimer  text  must  appear  in  a 
type  font,  for  example,  at  least  two- 
thirds  the  size  of  18-point  font,  or  12- 
point  font,  or  could  deem  it  sufficient  if 
it  was  of  such  size.  Alternatively,  the 
disclaimer  type  size  could  be  related,  as 
a  percentage  or  fraction,  to  the  largest 
type  size  that  appears  in  the 
communication.  For  example,  if  the 
banner  text  or  headline  text  on  a 
newspaper  advertisement  is  two  inches 
tall  by  twelve  inches  wide,  the 
disclaimer  text  must  be  60%  of  the 
banner  text  or  headline  text,  or  1.2 
inches  tall  by  7.2  inches  wide,  or  would 
be  deemed  sufficient  if  of  at  least  that 
size.  Or,  alternatively,  there  could  be  a 
safe  harbor  for  a  disclaimer  with  a  type 
size  that  is  at  least  as  large  as  the 
smallest  type  size  in  the 
communication.  Or,  there  could  be  a 
safe  harbor  for  a  disclaimer  with  a  type 
size  that  is  at  least  as  large  as  the 
smallest  type  size  in  the  body  of  the  text 
of  the  message. 

Proposed  paragraph  (c)(2)(ii)  would 
specify  that  the  disclaimer  included  in 
printed  commimications  must  be 
contained  within  a  printed  box  set  apart 
from  the  other  contents  of  the 
communication.  2  U.S.C.  44ld(c)(2). 
Proposed  paragraph  (c)(2)(iii)  would 
specify  that  the  text  of  the  disclaimer 
must  be  printed  with  a  reasonable 
degree  of  color  contrast  between  the 
background  and  the  printed  statement.  2 
U.S.C.  441d(c)(3).  The  Commission 
seeks  conunent  on  whether  "reasonable 
degree  of  color  contrast"  should  be 
further  defined,  and  specifically 
whether  the  color  contrast  requirement 
should  be  related  to  the  color  contrast 
of  the  core  message  text. 

Proposed  paragraphs  (c)(2){iv)  and  (v) 
would  incorporate  pre-BCRA  provisions 
specific  to  print  conununications. 
Proposed  paragraph  (c)(2)(iv),  to  which 
the  provisions  of  pre-BCRA  paragraph 
(a)(5)(i)  would  be  redesignated  without 
substantive  revision,  would  state  that  a 
disclaimer  need  not  appear  on  the  front 
cover  of  a  communication,  except  for 
communications  that  only  contain  a 
front  face,  such  as  billboards.  Proposed 
paragraph  (c)(2)(v),  to  which  the 
provisions  of  pre-BCRA  paragraph 
(a)(5)(ii)  would  be  redesignated  without 
substantive  change,  would  state  that  a 
conununication  ^at  would  require  a 
disclaimer  if  distributed  separately,  and 
that  is  included  in  a  package  of 


materials,  must  contain  the  required 
disclaimer. 

C.  Specific  Requirements  for  Radio  and 
Television  Communications  That  are 
Authorized  by  Candidates 

In  BCRA,  Congress  added  new 
requirements  for  disclaimers  in  radio 
and  television  communications  paid  for 
by  candidates  or  persons  authorized  by 
candidates.  2  U.S.C.  441d(d)(l). 
Proposed  paragraph  (c)(3)  would 
implement  these  specific  statutory 
requirements. 

Proposed  paragraph  (c)(3)(i)  would 
require  that  a  communication  that  is 
paid  for  or  authorized  by  a  candidate 
and  transmitted  through  radio  must 
include  an  audio  statement  spoken  by 
the  candidate  himself  or  herself.  2 
U.S.C.  44ld(d)(l)(A).  The  statement 
would  have  to  identify  the  candidate, 
and  state  that  the  candidate  has 
approved  the  conmiimication.  Id. 

Proposed  paragraph  (c)(3)(ii)  would 
require  that  a  communication  that  is 
paid  for  or  authorized  by  a  candidate 
and  transmitted  through  television  have 
an  oral  disclaimer  spoken  by  the 
candidate  himself  or  herself.  2  U.S.C. 
441d(d)(l)(B).  The  provision  would 
require  the  candidate  to  identify  himself 
or  herself,  and  state  that  he  or  she  has 
approved  the  communication.  In 
addition,  proposed  paragraph  (c)(3)(ii) 
would  require  that  a  full-screen  view  or 
a  picture  of  the  candidate  appear  while 
the  statement  is  conveyed.  The 
proposed  paragraph  would  also  require 
the  statement  to  appear  in  writing  at  the 
conclusion  of  the  communication  in  a 
clearly  readable  manner,  with  a 
reasonable  degree  of  color  contrast 
between  the  statement  and  the 
background  for  a  period  of  at  least  four 
(4)  seconds.  See  2  U.S.C. 
44ld(d)(2)(B)(ii). 

The  pre-BCRA  regulations  provide 
that  a  written  disclaimer  appearing  on 
the  screen  of  a  television 
conununication  "shall  be  considered 
clear  and  conspicuous  if  [it]  appear[s]  in 
letters  equal  to  or  greater  than  four  (4) 
percent  of  the  vertical  picture  height  for 
not  less  than  four  (4)  seconds."  11  CFR 
110.11(a)(5)(iii).  The  proposed 
regulations  would  not  continue  this 
"safe  harbor"  provision  because 
Congress  has  added  specific  statutory 
requirements  that  render  it  incomplete. 
Specifically,  the  statute  now  requires 
that  the  written  disclaimer  in  television 
communications  appear  "with  a 
reasonable  degree  of  color  contrast 
between  the  background  and  written 
statement."  2  U.S.C.  44ld(d)(l)(B); 
proposed  11  CFR  110.11(c)(3)(ii),  above. 
Neither  the  statute  nor  these  proposed 
regulations  define  "reasonable  degree  of 


Federal  Register / Vol.  67,  No.  168 /Thursday,  August  29,  2002 / Proposed  Rules 


55351 


color  contrast"  in  the  same  manner  that 
pre-BCRA  paragraph  (a)(5)(iii)  defines 
the  required  vertical  height  of  the 
written  disclaimer.  To  continue  the 
"safe  harbor"  approach  of  pre-BCRA 
paragraph  (a)(5)(iii),  the  regulations 
would  have  to  describe  "reasonable 
degree,  of  color  contrast"  in  the  same 
empirical  manner.  The  Commission 
notes  that  this  may  be  possible;  for 
example,  the  regulation  might  be  able  to 
employ  the  standard  "color  spaces" 
used  by  professional  printers  and 
graphic  artists  [e.g.,  CMYK)  to  describe 
color  contrast  empirically.  The 
disadvantage  of  this  approach  would  be 
that  it  might  add  significant  complexity 
to  the  regulation.  The  Commission  seeks 
comment  on  whether  a  "safe  harbor" 
approach  to  color  contrast  should  be 
pursued,  and,  if  so,  how  to  define  it. 

Proposed  paragraph  (c)(3)(iii)  would 
set  out  two  examples  of  spoken 
disclaimers  that,  if  used  by  a  candidate, 
would  satisfy  the  requirements  of 
proposed  paragraphs  (c)(3)(i)  and  (ii). 
The  proposed  examples  would  not  be 
mandatory  and  would  not  be  an 
exhaustive  list  of  acceptable 
disclaimers.  Proposed  paragraph 
(c)(3)(iii)  would  be  intended  to  provide 
a  clear  "safe  harbor"  for  candidates 
attempting  to  comply  with  the 
regulation.  The  Commission  seeks 
comment  on  the  use  of  these  or  other 
examples. 

D.  Specific  Requirements  for  Radio  and 
Television  Communications  Paid  for  by 
Other  Persons  and  Not  Authorized  by  ■ 
Candidates 

Congress  set  forth  a  scripted  audio 
statement  required  for  disclaimers  in 
communications  transmitted  through 
radio  or  television  and  paid  for  by 
persons  other  than  candidates  or 
persons  authorized  by  candidates.  2 
U.S.C.  44ld(d)(2).  The  Commission 
proposes  new  paragraph  (c)(4),  which 
would,  tracking  the  statute,  require  the 
name  of  the  political  committee  or  other 
person  responsible  for  the 
conununication  and  any  connected 
organization  to  be  included  in  the 
communication.  "Connected 
organization"  is  defined  in  11  CFR 
100.6.  The  scripted  statement  would  be: 
"XXX  is  responsible  for  the  content  of 
this  advertising."  2  U.S.C.  44ld(d)(2). 
Furthermore,  in  the  case  of  a  television 
transmission  the  proposed  rule  would 
require  that  the  statement  be  conveyed 
by  a  full-screen  view  of  a  representative 
of  the  politidal  committee  making  the 
statement,  or  in  a  voice-over  by  such 
representative.  The  Commission  seeks 
comment  on  whether  the  regulation 
should  specify  who  may  represent  the 
payor  for  this  purpose.  The  regulation 


could,  for  example,  require  that  the 
representative  be  an  officer  or  the 
treasurer,  or  it  could  allow  a  paid 
spokesperson,  such  as  a  celebrity  or 
actor.  In  the  case  of  a  television 
transmission,  the  disclaimer  statement 
would  also  have  to  appear  in  writing  at 
the  end  of  the  communication  in  a 
clearly  readable  manner  with  a 
reasonable  degree  of  color  contrast 
between  the  background  and  the  printed 
statement  for  a  period  of  at  least  four  (4) 
seconds.  2  U.S.C.  441d(d){2). 

V.  Coordinated  Party  Expenditures  and 
Independent  Expenditures  by  Political 
Party  Committees 

Proposed  paragraph  (d)  of  section 
110.11  would  cover  disclaimers  for 
communications  that  constitute 
coordinated  party  expenditures  and 
independent  expenditures  by  political 
party  committees.  The  relevant  pre- 
BCRA  provisions  of  11  CFR  110.11(a)(2) 
would  be  redesignated  as  proposed 
paragraph  (d)(1),  without  substantive 
change.  There  would  be  a  minor 
grammatical  change. 

Proposed  paragraph  (d)(2)  would 
cover  communications  that  constitute 
independent  expenditures  by  political 
party  committees.  See  Colorado 
Republican  Federal  Campaign 
Committee  v.  FEC,  518  U.S.  604  (1996). 
It  would  clarify  that  the  disclaimer 
provisions  apply  to  such 
communications,  and  that  a  "non- 
authorization  notice"  would  be 
required,  as  with  any  other  independent 
expenditure  communication.  See  pre- 
BCRA  11  CFR  109.3. 

VI.  Exempt  Activities 

The  Commission  proposes  to 
redesignate  the  provisions  of  pre-BCRA 
11  CFR  110.11(a)(4),  pertaining  to 
communications  that  qualify  as  "exempt 
activities,"  as  proposed  paragraph  (e)  of 
section  110.11.  Proposed  paragraph  (e) 
would  include  two  minor  revisions  to 
its  pre-BCRA  predecessor.  In  the  first 
sentence,  the  word  "expenditure" 
would  be  replaced  with  the  word 
"communication"  to  conform  this 
proposed  paragraph  to  the  wording  of 
proposed  paragraph  (a).  This  proposed 
revision  would  not  constitute  a 
substantive  change.  Also,  there  would 
be  a  non-substantive  revision  to  the 
cross-reference  to  the  definitions  of 
"exempt  activities,"  which  would  be 
updated  to  reflect  changes  to  part  100 
made  in  a  recent  reorganization 
rulemaking.  "Reorganization  of 
Regulations  on  'Contribution'  and 
'Expenditure,' "  67  FR  50582  (Aug.  5. 
2002).  Overall,  the  relocation  and  the 
minor  revisions  would  not  be  intended 


to  change  the  substantive  operation  of 
these  provisions. 

VII.  Exceptions 

Exceptions  to  the  disclaimer 
requirements  would  be  set  out  in 
proposed  paragraph  (f).  The  exceptions 
in  pre-BCRA  paragraphs  (a)(6)(i).  (ii), 
and  (iii)  would  be  redesignated  as 
proposed  paragraphs  (f)(l){i).  (ii).  and 
(iii),  respectively,  without  any  other 
revision. 

The  Commission  proposes 
incorporating  the  provisions  of  pre- 
BCRA  11  CFR  110.11(a)(7).  regarding 
certain  communications  by  a  separate 
segregated  fund  or  its  connected 
organization,  in  proposed  paragraph 
(f)(2),  because  this  provision  is 
essentially  an  exception.  In  addition,  in 
proposed  paragraph  (f)(2),  the  word 
"form"  would  be  changed  to  "type.  ' 
This  change  would  have  no  substantive 
effect,  and  would  be  done  only  to 
conform  to  the  language  of  the  statute. 
See2U.S.C.  44ld(a). 

Vm.  Comparable  Rate  for  Campaign 
Purposes 

Proposed  paragraph  (g)  of  section 
110.11  would  continue  the  pre-BCRA 
rule  pertaining  to  comparable  rates  for 
print  advertising.  That  is,  the  contents 
of  pre-BCRA  11  CFR  110.11(b)  would  be 
redesignated  as  proposed  paragraph  (g). 
Other  than  the  addition  of  a  heading  for 
the  paragraph,  there  would  be  no 
revisions  to  the  pre-BCRA  rule. 
Proposed  paragraph  (g)  would,  as  does 
its  pre-BCRA  predecessor,  track  2  U.S.C. 
44ld(b). 

Prohibitions  on  Fraudulent 
Solicitations 

In  BCRA,  Congress  adds  a  subsection 
to  the  fraudulent  misrepresentation 
statute  at  2  U.S.C.  44lh.  The  new 
provision.  2  U.S.C.  441h(b),  prohibits  a 
person  from  fraudulently 
misrepresenting  that  the  person  is  acting 
for  or  on  behalf  of  a  Federal  candidate 
or  political  party,  or  an  employee  or 
agent  of  either,  for  the  purpose  of 
soliciting  contributions  or  donations.  It 
also  prohibits  persons  from 
participating  in.  or  conspiring  to 
participate  in.  plans,  schemes,  or 
designs  to  make  such  fraudulent 
misrepresentations  in  soliciting 
contributions  and  donations.  BCRA  also 
non-substantively  amends  the  existing 
fraudulent  misrepresentation  statute  by 
redesignating  it  as  subsection  (a)  of  2 
U.S.C.  44lh.  The  Commission  proposes 
to  implement  the  new  statutory 
provision,  together  with  the  pre-BCRA 
fraudulent  misrepresentation  regulation 
found  at  11  CFR  110.9(b),  by  combining 
them  in  a  new  section  11  CFR  110.16. 


55352  Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29.  2002  /  Proposed  Rules  55353 


VOL 


67 


ISS 

1 

6 
8 


AG 
29 


2002 


The  pre-BCRA  misrepresentation 
statute,  now  codified  at  2  U.S.C. 
44lh(a),  is  aimed  at  fraudulent 
misrepresentation  of  campaign 
authority.  For  additional  background, 
see  Legislative  History  of  Federal 
Election  Campaign  Act  Amendments  of 
1974  at  521.  The  statute  prohibited  a 
candidate,  his  or  her  employee  or  agent, 
or  an  organization  under  the  candidate's 
control,  from  purporting  to  speak,  write. 
or  act  for  another  candidate  or  party  on 
a  matter  that  damages  the  other 
candidate  or  party.  Section  44lh(a) 
encompasses,  for  example,  a  candidate 
who  distributes  letters  containing 
statements  damaging  to  an  opponent 
and  fraudulently  attributes  them  to  the 
opponent.  • 

Because  the  language  and  purpose  of 
the  pre-BCRA  misrepresentation  statute 
encompasses  only  misrepresentations 
by  a  candidate  or  the  candidate's 
employee  or  agent,  the  Commission  has 
historically  been  unable  to  take  action 
in  enforcement  matters  where  persons 
unassociated  with  a  candidate  or 
candidate  committee  have  solicited 
funds  by  purporting  to  act  on  behalf  of 
a  specific  candidate  or  party.  Candidates 
have  complained  that  contributions 
which  contributors  believed  were  going 
to  benefit  the  candidate  were  diverted  to 
other  purposes,  harming  both  the 
candidate  and  contributor. 
Consequently,  the  Commission  has 
frequenUy  included  in  its  aimual 
legislative  reconunendations  to 
Congress  a  recommendation  that  2 
U.S.C.  44lh  be  amended  to  specifically 
prohibit  any  person  from  fraudulently 
misrepresenting  a  candidate  or  political 
party  in  solicitations.  See  Federal 
Election  Commission  Annual  Reports 
for  2000  at  39,  for  1999  at  47-48,  for 
1998  at  52,  and  1997  at  47.  BCRA's 
prohibition  on  fraudulent  solicitations 
of  contributions  and  donations 
implements  those  legislative 
recommendations.  2  U.S.C.  44lh(b):  see 
148  Cong.  Rec.  S3122  (daily  ed.  March 
29,  2001)  (statement  of  Sen.  Nelson). 

Proposed  11  CFR  110.16(a)  would 
amend  the  pre-BCRA  fraudulent 
misrepresentation  regulation  at  1 1  CFR 
110.9(b)  by  adding  the  title  "in  general," 
following  BCRA,  which  added  a  similar 
heading  to  section  (a)  of  2  U.S.C.  44lh. 
Technical  amendments  would  also 
make  the  language  of  proposed 
paragraph  (a)  gender-neutral.  Finally, 
proposed  paragraph  (a)(2)  would  be 
amended  to  include  the  word 
"schemes"  to  more  closely  track  the 
statutory  language. 

Proposed  11  CFR  110.16(b)  would 
track  the  statutory  language  in  BCRA. 
Proposed  paragraph  (b)(1)  would 
prohibit  a  person  from  fraudulendy 


misrepresenting  that  the  person  speaks, 
writes,  or  otherwise  acts  for  or  on  behalf 
of  a  candidate,  political  party,  or  an 
employee  or  agent  of  either,  in  soliciting 
contributions  or  donations.  Proposed 
paragraph  (b)(2)  would  prohibit  a 
person  from  willfully  and  knowingly 
participating  in,  or  conspiring  to 
participate  in,  any  plan,  scheme,  or 
design  to  violate  proposed  paragraph 
(b)(1). 

The  Commission  emphasizes  that 
section  44  ih  and  proposed  11  CFR 
110.16  are  different  from  common  law 
fraud.  First,  section  441h  is  part  of  a 
Federal  statute  designed  to  address 
campaign  finance  abuses,  not  common 
law  fraud.  Congress  enacted  FECA  to 
protect  the  public  interest.  Unlike 
common  law  fraudulent 
misrepresentation,  section  441h  gives 
rise  to  no  tort  action;  it  is  part  of  an 
enforcement  scheme  enacted  to  promote 
the  integrity  of  the  financing  of  Federal 
elections,  and  to  prevent  corruption  or 
the  appearance  of  corruption.  See 
generally  Buckley  \ .  Valeo,  424  U.S.  1, 
26-27  (1976). 

Thus,  the  Supreme  Court  has 
recognized  that  statutes  that  address 
schemes  to  defraud  do  not  require  proof 
of  the  common  law  requirements  of 
"justifiable  reliance"  and  "damages." 
Nederv.  United  States,  527  U.S.  1,  24- 
25  (1999)  ("The  common  law 
requirements  of  'justifiable  reliance'  and 
'damages,'  for  example,  plainly  have  no 
place  in  federal  fraud 
statutes."*  *  *  "By  prohibiting  the 
"scheme  to  defraud'  rather  than  the 
completed  fraud,  the  elements  of 
reliance  and  damage  would  clearly  be 
inconsistent  with  the  statutes  Congress 
enacted"),  citing  United  States  v. 
Stewart,  872  F.2d  957.  960  (10th  Cir. 
1989). 

Second,  section  44lh(a)  states  that  the 
fraudulent  misrepresentation  must  be 
"on  a  matter  which  is  damaging  to  (the 
misrepresented]  candidate  or  political 
party."  If  this  includes  proof  of  damage 
as  required  by  common  law  fraudulent 
misrepresentation,  then  the  phrase  "on 
a  matter  damaging"  is  superfluous. 
Courts  construe  statutes  so  "as  to  avoid 
rendering  superfluous  any  parts 
thereof."  Astoria  Fed.  Sav.  &■  Loan  Ass'n 
v.  Solimino,  501  U.S.  104  (1991);- see 
also  Federal  Election  Commission  v. 
Arlen  Specter  '96,  150  F.  Supp.2d  797, 
806  (2001).  quoting  Bennett  v.  Spear, 
520  U.S.  154,  173  (1997).  "Damaging" 
means  "causing  or  able  to  cause 
damage."  Webster's  Collegiate 
Dictionary  (10th  ed.  1993). 

Increase  in  Civil  Penalties 

The  Commission  seeks  comments  on 
proposed  changes  to  its  rules  on  civil 


penalties  under  FECA.  The  proposed 
rules  are  based  on  BCRA",  which 
increases  the  civil  penalties  that  may  be 
negotiated  by  the  Commission  or 
imposed  by  a  court  for  violations  of  the 
Act. 

The  Act  imposes  civil  penalties  on 
anyone  violating  any  portion  of  the  Act 
or  certain  related  portions  of  the  Federal 
tax  code.  The  Act's  civil  penalties, 
found  at  2  U.S.C.  437g(a)(5),  (6),  and 
(12),  are  organized  into  two  tiers  of 
monetary  penalties;  one  tier  of  penalties 
for  violations  of  the  Act,  and  a  second 
tier  of  penalties  for  "knowing  and 
willful"  violations  of  the  Act. 

BCRA  amends  sections  437g(a)(5)(B) 
and  437(g)(a)(6)(C)  by  separating  out 
and  increasing  the  penalties  for  a  subset 
of  knowing  and  willful  violations, 
namely,  contributions  that  are  made  in 
the  name  of  another.  See  2  U.S.C.  441f. 
Such  contributions  are  often  made 
through  a  conduit  to  circumvent  the 
contribution  limits.  The  amendment  to 
2  U.S.C.  437g(a)(5)(B)  increases  the  civil 
penalties  for  such  violations  to  "not  less 
than  300  percent  of  the  amount 
involved  in  the  violation"  and  "not 
more  than  the  greater  of  $50,000  or 
1 ,000  percent  of  the  amount  involved  in 
the  violation." 

Section  437g(a)(6){C)  of  FECA, 
authorizing  a  coiut  to  impose  civil 
penalties  on  a  person  who  knowingly 
and  willfully  violates  the  Act,  has  been 
similarly  amended  by  BCRA. 
Accordingly,  the  Commission  is 
proposing  to  amend  current  1 1  CFR 
111.24  to  implement  these  amendments 
to  FECA. 

The  proposed  rule  would  divide 
current  11  CFR  111.24(a)  into  proposed 
paragraphs  (a)(1),  and  (a)(2)(i)  and  (ii). 
Proposed  peu-agraph  (a)(1)  would 
contain  the  unchanged  language  of  the 
ciurent  regulation  for  civil  penalties  for 
violations  of  the  Act  or  the  relevant  tax 
code  provisions.  Proposed  paragraph 
(a)(2)  would  address  "knowing  and 
willful"  violations  and  would  be  further 
divided  into  proposed  paragraphs 
(a)(2)(i)  and  (ii).  Proposed  paragraph 
(a)(2)(i)  would  contain  the  unchanged 
language  of  the  current  regulation  for 
civil  penalties  for  knowing  and  willful 
violations  of  the  Act  or  relevant  tax  code 
provisions.  Proposed  11  CFR 
111.24(a)(2)(ii)  would  contain  proposed 
language  implementing  BCRA's 
amendments  to  FECA  increasing  civil 
penalties  for  knowing  and  willing 
violations  involving  contributions  made 
in  the  name  of  another.  The  proposed 
language  would  explain  that  in  the  case 
of  a  knowing  and  willful  violation  of  the 
prohibition  on  contributions  in  the 
name  of  another,  the  civil  penalty 
would  not  be  less  than  an  amoimt  that 


is  equal  to  300  percent  of  the  amount  of 
the  violation,  and  the  civil  penalty 
would  not  be  more  than  $50,000  or  an 
amount  equal  to  1 ,000  percent  of  the 
amount  of  the  violation,  whichever  is 
greater. 

Personal  Use 

In  BCRA,  Congress  deleted  2  U.S.C. 
439a  in  its  entirety,  and  replaced  it  with 
a  new  section  439a.  One  of  BCRA's 
principal  sponsors  explained: 

(BCRA)  amends  2  U.S.C.  section  439a  to 
specify  which  candidate  expenditures  from 
campaign  funds  would  be  considered  an 
unlawful  conversion  of  a  contribution  or 
donation  to  personal  use.  The  language 
continues  to  allow  candidates  to  use  excess 
campaign  funds  for  transfers  to  a  national. 
State  or  local  committee  of  a  political  party. 
It  is  the  intent  of  the  authors  that — as  is  the 
case  under  current  law — such  transfers  be 
permitted  without  limitation.  Furthermore, 
while  the  provision  is  intended  to  codify  the 
FEC's  current  regulations  on  the  use  of 
campaign  funds  for  personal  expenses,  we  do 
not  intend  to  codify  any  advisory  opinion  or 
other  current  interpretation  of  those 
regulations. 

148  Cong.  Rec.  S2143  (daily  ed.  March 
20,  2002)  (statement  of  Sen.  Feingold). 

The  Commission  notes  that  certain 
language  from  the  pre-BCRA  version  of 
section  439a  has  not  been  included  in 
the  post-BCRA  version  of  section  439a. 
First,  the  phrase  "in  excess  of  any 
amount  necessary  to  defray"  campaign 
expenses  has  been  deleted  from  the 
statute.  The  Commission's  personal  use 
regulations  are  framed  in  terms  of 
"excess  campaign  funds."  See  11  CFR 
113.1(e)  ("Excess  campaign  funds 
means  amounts  received  by  a  candidate 
as  contributions  which  he  or  she 
determines  are  in  excess  of  any  amount 
necessary  to  defray  his  or  her  campaign 
expenditm-es");  11  CFR  113.2  (excess 
campaign  funds  and  funds  donated  may 
be  used  to  defray  any  ordinary  and 
necessary  expenses  incurred  in 
connection  with  the  recipient's  duties  as 
a  holder  of  Federal  office).  The 
Conunission  proposes  that  regulations 
11  CFR  113.1(e)  and  11  CFR  113.2 
remain  unchanged  because  it  does  not 
appear  that  Congress  intended  to 
eliminate  the  discretion  of  candidates 
and  Federal  officeholders  to  use  these 
excess  campaign  funds  "for  ordinary 
and  necessary  expenses  incurred  in 
connection  with  duties  of  the  individual 
as  a  holder  of  Federal  office."  2  U.S.C. 
439a(a)(2}.2 


^In  its  1995  Explanation  and  lustiflcation  of  its 
rules  concerning  personal  uses  of  campaign  funds, 
the  Commission  stated  that  it  "reaffinn(ed|  its  long- 
standing opinion  that  candidates  have  wide 
discretion  over  the  use  of  campaign  funds."  60  Fed. 
Register  7867  (February  9, 1995). 


Also,  the  post-BCRA  version  of  2 
U.S.C.  439a  does  not  include  the 
language  "any  other  lawful  purpose"  in 
the  statutory  enumeration  of  permissible 
uses  of  excess  campaign  funds,  as  did 
the  pre-BCRA  version  of  the  statute.  1 1 
CFR  113.2(d)  provides  that  "excess 
campaign  funds"  may  be  "used  for  any 
other  lawful  purpose,"  in  addition  to 
specific  uses  permitted  in  paragraphs 
(a),  (b),  and  (c)  of  that  section.  'The 
Commission  proposes  that  1 1  CFR 
113.2(d)  remain  intact,  as  it  believes  that 
Congress's  continuing  intent  is  to  allow 
only  lawful  uses  of  campaign  fimds  and 
donations.  The  Commission  seeks 
comment  on  these  proposals. 

The  pre-BCRA  version  of  2  U.S.C. 
439a  contained  a  general  prohibition 
against  the  personal  use  of  campaign 
funds,  but  did  not  specify  any  particidar 
impermissible  uses.  The  Commission's 
pre-BCRA  personal  use  regulations 
define  certain  uses  of  campaign  funds  or 
donations  as  per  se  prohibited  personal 
uses.  11  CFR  113.1(g)(l)(i).  In  BCRA, 
Congress  amended  2  U.S.C.  439a  to 
include  a  non-exhaustive  list  of 
prohibited  personal  uses  of  campaign 
funds.  2  U.S.C.  439a(b).  As  one  of 
BCRA's  principal  sponsors  explained, 
new  section  439a  "[cjodifies  FEC 
regulations  relating  to  the  personal  use 
of  campaign  funds  by  candidates. 
Contributions  will  be  considered 
converted  to  personal  use  if  they  are 
used  for  an  expense  that  would  exist 
irrespective  of  the  campaign  or  duties  as 
an  officeholder,  including  home 
mortgage  or  rent,  clothing,  vacation 
expenses,  tuition  payments,  non- 
campaign-related  automobile  expenses, 
and  a  variety  of  other  items."  148  Cong. 
Rec.  S1993-1994  (daily  ed.  March  18. 
2002)  (statement  of  Sen.  Feingold). 

The  Commission  notes  that  several  of 
new  2  U.S.C.  439a's  personal  use 
provisions  are  summarized  versions  of 
pre-BCRA  personal  use  regulations.  For 
example,  the  statute  now  prohibits  the 
use  of  campaign  contributions  and 
donations  for  "a  clothing  purchase"  (2 
U.S.C.  439a(b)(2)(B));  whereas  the 
corresponding  regulation  at  11  CFR 
113.1(g)(l)(i)(C)  prohibits  the  personal 
use  of  "[cjlothing,  other  than  items  of  de 
minimis  value  that  are  used  in  the 
campaign,  such  as  campaign  "T-shirts" 
or  caps  with  campaign  slogans."  Also, 
new  section  439a  does  not  incorporate 
the  current  11  CFR  113. l(g)(l)(i)  perse 
personal  use  rules  in  their  entirety. 
Compare  2  U.S.C.  439a(b)(A)  through  (I) 
witii  11  CFR  113.1(g){l)(i).  Nonetheless, 
the  Commission  interprets  new 
subsection  (b)  of  2  U.S.C.  439a  to 
provide  an  even  firmer  statutory 
foimdationior  the  per  se  rules  at  11  CFR 


113.1(g)(l)(i)  than  the  pre-BCRA  version 
of  section  439a. 

The  Commission  proposes  three 
changes  to  its  per  se  rules.  Pre-BCRA. 
the  Commission  considered  on  a  case- 
by-case  basis  whether  excess  campaign 
funds  may  be  used  to  pav  for  vehicle 
expenses.  11  CFR  113.1(g)(l)(ii)(D).  New 
section  439a,  however,  includes  "a  non- 
campaign-related  automobile  expense" 
in  its  list  of  prohibited  uses  of  excess 
campaign  hinds.  2  U.S.C.  439a(b)(2)(C). 
Therefore,  the  Commission  proposes  to 
remove  the  "vehicle  expenses" 
regulation  from  the  "case  by  case" 
category  of  rules  and  add  it  to  the  "per 
se  prohibited"  category  of  rules.  The 
new  per  se  "vehicle  expenses"  rule 
.  would  be  proposed  1 1  CFR 

113.1(B)(l)(i)(J). 

In  addition,  new  section  439a 
includes  "a  vacation  or  other  non- 
campaign-related  trip"  in  the  list  of 
prohibited  uses  of  excess  campaign 
hmds.  2  U.S.C.  439a(b)(2)(E).  The 
Commission  accordingly  proposes  to 
include  an  implementing  "vacations 
and  other  non-campaign-related  trips" 
provision  as  11  CFR  113.1(g)(l)(i)(K). 
The  Commission  also  proposes  to 
modify  current  11  CFR  113.1g(l)(ii)(C). 
which  applies  to  "travel  expenses"  and 
is  located  in  the  "case  by  case"  category 
of  rules,  to  indicate  that  "vacations  and 
other  non-campaign-related  trips  "  are 
per  se  prohibited. 

Proposed  11  CFR  113.1(g)(l)(i)(K) 
tracks  the  statutory  language  of  new  2 
U.S.C.  439a.  However,  candidates  who 
are  Federal  officeholders  may  take  trips 
that  are  not  campaign-related,  such  as 
factfinding  trips,  which  may 
nonetheless  be  part  of  their  duties  as 
Federal  officeholders.  The  Commission 
seeks  comment  on  whether  Congress 
intended  to  ban  completely  the  use  of 
campaign  funds  for  such  trips.  Compare 
11  CFR  113.1(g)(5),  which  states  in  part 
that  the  use  of  campaign  funds  for 
"political  or  officially  connected 
expenses  *   *   *  [are]  not  personal  use  to 
the  extent  that  the  expense  is  *   *   *  an 
ordinary  and  necessary  expense 
incurred  in  connection  with  the  duties 
of  a  holder  of  Federal  office."  with  2 
U.S.C.  439a(b)(2)(E).  Additionally,  the 
Commission  seeks  comment  on  whether 
non-vacation,  non-campaign-related 
travel  should  be  evaluated  on  a  case-by- 
case  basis,  under  proposed  1 1  CFR 
113.1(g)(l)(ii)(C). 

The  Commission  proposes  one  other 
change  to  the  per  se  rules.  Proposed  1 1 
CFR  113.1(g)(l)(i)(I)  would  prohibit 
candidates  from  using  campaign  funds 
to  pay  themselves  salaries  or  otherwise 
compensate  themselves  in  any  way  for 
income  lost  as  a  result  of  campaigning 
for  Federal  office.  Neither  pre-BCRA 
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section  439a  nor  new  section  439a 
directly  address  this  issue,  but  the 
Commission  beUeves  that  the  proposed 
addition  of  candidate  salaries  to  the  hst 
of  impermissible  personal  uses  is 
consistent  with  the  non-exhaustive  list 
Congress  included  in  amended  section 
439a(b)(2).  The  Commission  notes  that  it 
failed  to  reach  a  four-vote  majority  on 
this  issue  when  it  considered  the 
personal  use  rules  in  1995  (60  FR  7867 
(February  9, 1995)),  but  it  has  since 
addressed  this  issue  in  Advisory 
Opinion  1999-1.  Comments  are  sought 
as  to  whether  this  interpretation  is 
appropriate. 

The  Commission  notes  that  Congress 
codified  the  regulatory  "irrespective" 
test.  2  U.S.C.  439a{b)(2);  see  11  CFR 
113.1(g).  The  Commission  originally 
formulated  this  test,  which  states  that 
"personal  use"  means  the  use  of  excess 
campaign  funds  for  any  expense  "that 
would  exist  irrespective  of  the 
^    candidate's  campaign  or  duties  as  a 
Federal  officeholder,"  because  it  could 
not  anticipate  and  promulgate 
regulations  covering  all  possible 
examples  of  prohibited  personal  use  of 
excess  campaign  funds.  Explanation  and 
Justification  for  11  CFR  113.1.  60  FR 
7867  (February  9, 1995).  Therefore,  for 
uses  not  specifically  identified  as  . 
impermissible,  the  Commission  stated 
that  it  would  determine  whether  uses 
were  for  "expenses  that  would  exist 
irrespective  of  the  candidate's  campaign 
or  duties  as  a  Federal  officeholder."  Id. 
BCRA's  description  of  the  "irrespective" 
test  is  virtually  identical  to  the 
Commission's  description.  Compare  2 
U.S.C.  439a(b)  with  11  CFR  113.1(g). 
The  Commission  will,  therefore, 
continue,  post-BCRA,  to  apply  the 
"irrespective"  test  as  before. 

The  Commission  proposes  a 
recordkeeping  requirement  for 
campaign  funds  used  for  expenses  that 
may  be  partially  personal  in  natiire, 
including  vehicle  expenses,  as  set  forth 
in  proposed  11  CFR  113.1(g)(l)(i)(J).  and 
legal  expenses,  meal  expenses,  travel 
expenses,  and  charitable  expenses,  as 
Hsted  in  11  CFR  113.1(g)(l)(ii)  and 
(g)(2).  See  proposed  11  CFR  113.1(g)(8). 
This  proposed  regulation  is  based  on  the 
analysis  in  Advisory  Opinion  2001-3, 
which  advised  that  a  member  of 
Congress  who  proposed  to  pay  for  a 
vehicle  with  campaign  funds  and  use  it 
for  a  combination  of  campaign,  official, 
and  personal  uses,  should  keep  a  log 
detailing  each  use  of  the  car.  In  such 
cases  of  "mixed  use,"  the  proposed  rule 
would  require  that  a  candidate  or 
Federal  officeholder  keep  a  log  or  other 
record  to  document  the  dates  and 
expenses  related  to  personal  use.  The 
log  or  other  record  would  have  to  be 


updated  whenever  an  expense  is 
incurred,  either  for  campaign  or 
officeholder  uses  or  for  personal  uses.  It 
would  have  to  be  maintained  and 
preserved  for  three  years  and  signed  by 
the  treasurer  of  the  candidate's  or 
Federal  officeholder's  committee. 

Technical  Amendment  to  the  Definition 
of  "Act" 

Current  11  CFR  100.18  defines  "Act" 
to  mean  the  Federal  Election  Campaign 
Act  as  amended  by  the  1974,  1976,  and 
1980  amendments.  The  proposed  ndes 
would  amend  this  definition  to  include 
the  amendments  to  FECA  within  the 
Bipartisan  Campaign  Reform  Act. 

Certification  of  No  Effect  Pursuant  to  5 
U.S.C.  605(b)  [Regulatory  Flexibility 
Act] 

The  Commission  certifies  that  the 
attached  proposed  rules,  if  promulgated, 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities.  The  basis  of  this  certification  is 
that  national.  State,  and  local  party 
committees  of  the  two  major  political 
parties  to  which  the  proposed 
fraudulent  solicitation,  disclaimers,  and 
civil  penalties  rules  would  apply  are  not 
small  entities  imder  5  U.S.C.  601.  In 
addition,  the  rules  for  personal  use 
would  only  affect  individuals,  not 
entities,  and  the  rules  for  the 
prohibition  on  fi-audulent  solicitation  do 
not  carry  an  economic  impact. 
Furthermore,  the  small  entities  to  which 
the  rules  would  apply  would  not  be 
unduly  burdened  by  the  proposed  new 
requirements  for  disclaimers  since  the 
proposed  requirements  only  add 
specificity  to  the  current  disclaimer 
requirements.  The  proposed  increase  in 
civil  penalties  would  not  unduly  burden 
small  entities  since  a  small  entity  would 
pay  a  civil  penalty  only  if  the  entity 
engaged  in  a  specific  knowing  and 
willful  violation  of  the  Act. 

List  of  Subjects 

11  CFR  Part  100 

Elections 

11  CFR  Part  110 

Campaign  funds,  and  political 
committees  and  parties. 

11  CFR  Part  111 

Campaign  funds,  and  political 
committee  and  parties. 

11  CFR  Part  113 

Campaign  funds,  and  political 
candidates. 

For  the  reasons  set  out  in  the 
preamble,  the  Commission  proposes  to 
amend  chapter  I  of  title  11  of  the  Code 
of  Federal  Regulations  as  follows: 


PART  100-SCOPE  AND  DEFINITIONS 
(2  U.S.C.  431) 

1.  The  authority  citation  for  part  100 
would  be  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431,  434,  438(a)(8). 

2.  Section  100.18  would  be  revised  to 
read  as  follows: 

§100.18    Act  (2  U.S.C.  431(19)). 

Act  means  the  Federal  Election 
Campaign  Act  of  1971  (Pub.  L.  92-225), 
as  amended  in  1974  (Pub.  L.  93-443), 
1976  (Pub.  L.  94-283).  1980  (Pub.  L.  96- 
187).  and  2002  (Bipartisan  Campaign 
Reform  Act  of  2002.  Pub.  L.  107-155). 

PART  110— CONTRIBUTION  AND 
EXPENDITURE  UMITATIONS  AND 
PROHIBITIONS 

3.  The  authority  citation  for  part  110 
would  be  revised  to  read  as  follows: 

Authority:  2  U.S.C.  431(8),  431(9), 
432(c)(2),  437d(a)(8),  438(a)(B),  441a,  441b, 
44ld,  441e,  44lf,  441g,  44lh,  and  441k. 

4.  Section  110.11  would  be  revised  to 
read  as  follows: 

§  1 10.1 1    Communications;  advertising; 
disclaimers  (2  U.S.C  441  d). 

(a)  Applicability  and  definitions. 

(1)  Applicability.  This  section  applies 
only  to  commimications  through  any 
broadcast,  cable,  or  satellite 
transmission,  newspaper,  magazine.     , 
outdoor  advertising  facility,  mailing  or 
any  other  type  of  general  public 
political  advertising.  The  following 
types  of  such  commimications  must 
include  disclaimers,  as  specified  in  this 
section: 

(i)  All  such  commimications  for 
which  a  political  committee  makes  a 
disbursement. 

(ii)  All  such  communications  by  any 
person  that  expressly  advocate  the 
election  or  defeat  of  a  clearly  identified 
candidate. 

(iii)  All  such  communications  by  any 
person  that  solicits  any  contribution. 

(iv)  All  electioneering 
communications  by  any  person. 

(2)  Definitions. 

(i)  Electioneering  communication  has 
the  same  meaning  as  set  forth  at  11  CFR 
100.29. 

(ii)  As  used  in  this  section  only, 
mailing  means  more  than  one  hundred 
substantially  similar  pieces  of  mail. 

(b)  General  content  requirements.  A 
disclaimer  required  by  paragraph  (a)  of 
this  section  must  contain  the  following 
information: 

(1)  If  the  communication,  including 
any  solicitation,  is  paid  for  and 
authorized  by  a  candidate,  an 
authorized  committee  of  a  candidate,  or 
its  agent,  the  disclaimer  must  clearly 


state  that  the  communication  has  been 
paid  for  by  the  authorized  political 
committee; 

(2)  If  the  communication,  including 
any  solicitation,  is  authorized  by  a 
candidate,  an  authorized  committee  of  a 
candidate,  or  its  agent,  but  paid  for  by 
any  other  person,  the  disclaimer  must 
clearly  state  that  the  communication  is 
paid  for  by  such  other  person  and  is 
authorized  by  such  candidate, 
authorized  committee,  or  agent;  or 

(3)  If  the  conununication,  Including 
any  solicitation,  is  not  authorized  by  a 
candidate,  authorized  comnuttee  of  a 
candidate  or  its  agents,  the  disclaimer 
must  clearly  state  the  full  name  and 
permanent  street  address,  telephone 
number,  or  World  Wide  Web  address  of 
the  person  who  paid  for  the 
communication,  and  that  the 
communication  is  not  authorized  by  any 
candidate  or  candidate's  committee. 

(c)  Disclaimer  specifications. 

(1)  Specifications  for  all  disclaimers. 
A  disclaimer  required  by  paragraph  (a) 
of  this  section  must  be  presented  in  a 
clear  and  conspicuous  manner,  to  give 
the  reader,  observer,  or  listener  adequate 
notice  of  the  identity  of  the  person  or 
political  committee  that  paid  for  and, 
where  required,  that  authorized  the 
communication.  A  disclaimer  is  not 
clear  and  conspicuous  if  it  is  difficult  to 
read  or  hear,  or  if  the  placement  is 
easily  overlooked. 

(2)  Specific  requirements  for  printed 
communications.  In  addition  to  the 
general  requirement  of  paragraph  (c)(1) 
of  this  section,  a  disclaimer  required  by 
paragraph  (a)  of  this  section  that  appears 
on  any  printed  communication  must 
comply  with  all  of  the  following: 

(i)  The  disclaimer  must  be  of 
sufficient  type  size  to  be  clearly 
readable  by  the  recipient  of  the 
communication. 

(ii)  The  disclaimer  must  be  contained 
in  a  printed  box  set  apart  from  the  other 
contents  of  the  communication. 

(iii)  The  disclaimer  must  be  printed 
with  a  reasonable  degree  of  color 
contrast  between  the  background  and 
the  printed  statement. 

(iv)  The  disclaimer  need  not  appear 
on  the  front  or  cover  page  of  the 
communication  as  long  as  it  appears 
within  the  communication,  except  on 
communications,  such  as  billboards, 
that  contain  only  a  fi'ont  face. 

(v)  A  communication  that  would 
require  a  disclaimer  if  distributed 
separately,  that  is  included  in  a  package 
of  materials,  must  contain  the  required 
disclaimer. 

(3)  Specific  requirements  for  radio 
and  television  communications 
authorized  by  candidates.  In  addition  to 
the  general  requirements  of  paragraph 


(c)(1)  of  this  section,  a  conununication 
that  is  authorized  or  paid  for  by  a 
candidate  (see  paragraph  (b)(l)(i)  or 
(b)(l)(ii)  of  this  section)  that  is 
transmitted  through  radio  or  television 
must  comply  with  the  following: 

(i)  A  communication  transmitted 
through  radio  must  include  an  audio 
statement  by  the  candidate  that 
identifies  the  candidate  and  states  that 
he  or  she  has  approved  the 
communication;  or 

(ii)  A  communication  transmitted 
through  television  must  include  a 
statement  that  identifies  the  candidate 
and  states  that  he  or  she  has  approved 
the  communication.  The  statement  shall 
be  conveyed  by  an  unobscured,  full- 
screen view  of  the  candidate  making  the 
statement,  or  the  candidate  in  a  voice- 
over,  accompanied  by  a  clearly 
identifiable  photographic  or  similar 
image  of  the  candidate.  The  statement 
shall  also  appear  in  urriting  at  the  end 
of  the  communication  in  a  clearly 
readable  manner  with  a  reasonable 
degree  of  color  contrast  between  the 
background  and  the  disclaimer 
statement,  for  a  period  of  at  least  four 
(4)  seconds. 

(iii)  The  following  are  examples  of 
acceptable  disclaimers  for  a 
communication  covered  by  paragraph 
{c)(3)  of  this  section,  but  they  are  not  the 
only  allowable  disclaimers. 

(A)  "I  am  [insert  name  of  candidate], 
a  candidate  for  [insert  Federal  office 
sought],  and  I  authorized  this 
advertisement." 

(B)  "My  name  is  [insert  name  of 
candidate].  I  am  running  for  [insert  . 
Federal  office  sought],  and  I  authorized 
this  message." 

(4)  Specific  requirements  for  radio 
and  television  communications  paid  for 
by  other  persons  and  not  authorized  by 
a  candidate.  In  addition  to  the  general 
requirements  of  paragraph  (c)(1)  of  this 
section,  a  communication  not 
authorized  by  a  candidate  (see 
paragraphs  (b)(l)(iii)  or  (b)(2)  of  this 
section)  that  is  transmitted  through 
radio  or  television  must  comply  with 
the  following: 

(i)  A  communication  transmitted 
through  radio  or  television  must  include 
the  following  audio  statement.  "XXX  is 
responsible  for  the  content  of  this 
advertising."  spoken  clearly,  with  the 
blank  to  be  filled  in  with  the  name  of 
the  political  committee  or  other  person 
paying  for  the  communication,  and  the 
name  of  the  connected  organization,  if 
any.  of  the  payor;  and 

(ii)  A  conununication  transmitted 
through  television  must  include  the 
audio  statement  required  by  paragraph 
(c)(4)(i)  of  this  section.  The  statement 
must  be  conveyed  by  an  unobscured 


full-screen  view  of  a  representative  of 
the  political  committee  or  other  person 
making  the  statement,  or  by  a 
representative  of  such  political 
committee  or  other  person  in  voice-over. 
The  disclaimer  statement  must  appear 
in  writing  at  the  end  of  the 
communication  in  a  clearly  readable 
manner  with  a  reasonable  degree  of 
color  contrast  between  the  background 
and  the  printed  statement,  for  a  period 
of  at  least  four  (4)  seconds. 

(d)  Coordinated  party  expenditures 
and  independent  expenditures  by 
political  party  committees. 

(1)  (i)  For  a  communication  paid  for 
by  a  political  party  committee  pursuant 
to  2  U.S.C.  441a(d),  the  disclaimer 
required  by  paragraph  (a)  of  this  section 
must  identify  the  political  party 
conunittee  that  makes  the  expenditure 
as  the  person  who  paid  for  the 
communication,  regardless  of  whether 
the  political  party  committee  was  acting 
in  its  ov*m  capacity  or  as  the  designated 
agent  of  another  political  party 
committee. 

(ii)  A  communication  made  by  a 
political  party  conuiyttee  pursuant  to  2 
U.S.C.  441a(d)  prior  to  the  date  the 
party's  candidate  is  nominated  shall 
satisfy  the  requirements  of  this  section 
if  it  clearly  states  who  paid  for  the 
communication. 

(2)  For  a  communication  paid  for  by 
a  political  party  conunittee  that 
constitutes  an  independent  expenditure 
under  11  CFR  100.16.  the  disclaimer 
required  by  this  section  must  identify 
the  political  party  committee  that  paid 
for  the  communication,  and  must  state 
that  the  communication  is  not 
authorized  by  any  candidate  or 
candidate's  committee. 

(e)  Exempt  activities.  For  purposes  of 
paragraph  (a)  of  this  section  only,  the 
term  communication  includes  a 
communication  by  a  candidate  or  peirty 
committee  that  qualifies  as  an  exempt 
activity  under  11  CFR  100.140,  100.147, 
100.148,  or  100.149.  Such 
communications,  unless  excepted  under 
paragraph  (f)(1)  of  this  section,  must 
clearly  state  who  paid  for  the 
communication,  but  do  not  have  to 
include  an  authorization  statement. 

(f)  Exceptions. 

(1)  The  requirements  of  paragraphs  (a) 
through  (e)  of  this  section  do  not  apply 
to  the  following: 

(i)  Bumper  stickers,  pins,  buttons, 
pens,  and  similar  small  items  upon 
which  the  disclaimer  cannot  be 
conveniently  printed:  or 

(ii)  Skywriting,  water  towers,  wearing 
apparel,  or  other  means  of  displaying  an 
advertisement  of  such  a  nature  that  the 
inclusion  of  a  disclaimer  would  be 
impracticable;  or 
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(iii)  Checks,  receipts,  and  similar 
items  of  minimal  value  which  are  used 
for  purely  administrative  piuposes  and 
do  not  contain  a  political  message. 

(2)  Whenever  a  separate  segregated 
fund  or  its  connected  organization 
solicits  contributions  to  the  fund  from 
those  persons  it  may  solicit  imder  the 
applicable  provisions  of  1 1  CFR  part 
114,  or  makes  a  communication  to  those 
persons,  such  communication  shall  not 
be  considered  a  type  of  general  public 
political  advertising  and  need  not 
contain  the  disclaimer  set  forth  in 
paragraphs  (a)  through  (c)  of  this 
section. 

(g)  Comparable  rate  for  campaign 
purposes. 

(1)  No  person  who  sells  space  in  a 
newspaper  or  magazine  to  a  candidate, 
an  authorized  committee  of  a  candidate, 
or  an  agent  of  the  candidate,  for  use  in 
connection  with  the  candidate's 
campaign  for  nomination  or  for  election, 
shall  charge  an  amoimt  for  the  space 
which  exceeds  the  comparable  rate  for 
the  space  for  non-campaign  purposes. 

(2)  For  purposes  of  this  section, 
comparable  rate  means  the  rate  charged 
to  a  national  or  general  rate  advertiser, 
and  shall  include  discount  privileges 
usually  and  normally  available  to  a 
national  or  general  rate  advertiser. 

5.  Section  110.16  would  be  added  to 
read  as  follows: 

S  110.16    Prohibitions  on  Fraudulent 
Misi«prM«ntation8. 

(a)  In  General.  No  person  who  is  a 
candidate  for  Federal  office  or  an 
employee  or  agent  of  such  a  candidate 
shall— 

(1)  Fraudulently  misrepresent  the 
person  or  any  committee  or  organization 
under  the  person's  control  as  speaking 
or  writing  or  otherwise  acting  for  or  on 
behalf  of  ahy  other  candidate  or 
political  party  or  employee  or  agent 
thereof  in  a  matter  which  is  damaging 
to  such  other  candidate  or  political 
party  or  employee  or  agent  thereof;  or 

(2)  Willfully  and  knowingly 
participate  in  or  conspire  to  participate 
in  any  plan,  scheme,  or  design  to  violate 
paragraph  (a)(1)  of  this  section. 

(b)  Fraudulent  Solicitation  of  Funds. 
No  person  shall — 

(1)  Fraudulently  misrepresent  the 
person  as  speaking,  writing,  or 
otherwise  acting  for  or  on  behalf  of  any 
candidate  or  political  party  or  employee 
or  agent  thereof  for  the  purpose  of 
soliciting  contributions  or  donations;  or 

(2)  Willfully  and  knowingly 
participate  in  or  conspire  to  participate 
in  any  plan,  scheme,  or  design  to  violate 
paragraph  (b)(1)  of  this  section. 


PART  111— COMPUANCE 
PROCEDURE  (2  U.S.C.  437g,  437d(a) 

6.  The  authority  citation  for  part  111 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  437g,  437d(a),  and 
438(a)(8);  28  U.S.C.  2461  nt. 

7.  In  §  111.24,  paragraph  (a)  would  be 
revised  to  read  as  follows: 

§  1 1 1 .24    Civil  penalties  (2  U.S.C. 
437g(aK5),  (6),  (12),  28  U.S.C.  2461  nt.). 

(a)  Except  as  provided  in  11  CFR  part 
111,  subpart  B  and  in  paragraph  (b)  of 
this  section,  a  civil  penalty  negotiated 
by  the  Commission  or  imposed  by  a 
court  for  a  violation  of  the  Act  or 
chapters  95  or  96  of  title  26  (26  U.S.C.) 
shall  be  as  follows: 

(1)  Except  as  provided  in  paragraph 
(a)(2)  of  this  section,  in  the  case  of  a 
violation  of  the  Act  or  chapters  95  or  96 
of  title  26  (26  U.S.C).  the  civil  penalty 
shall  not  exceed  the  greater  of  $5,500  or 
an  amount  equal  to  any  contribution  or 
expenditure  involved  in  the  violation. 

12)  Knowing  and  willful  violations. 

(i)  In  the  case  of  a  knowing  and 
willful  violation  of  the  Act  or  chapters 
95  or  96  of  title  26  (26  U.S.C),  the  civil 
penalty  shall  not  exceed  the  greater  of 
$11,000  or  an  amount  equal  to  200%  of 
any  contribution  or  expenditure 
involved  in  the  violation. 

(ii)  Notwithstanding  paragraph 
(a)(2)(i)  of  this  section,  in  the  case  of  a 
knowing  and  willful  violation  of  2 
U.S.C.  44lf,  the  civil  penalty  shall  not 
be  less  than  300%  of  the  amount  of  any 
contribution  involved  in  the  violation 
and  shall  not  exceed  the  greater  of 
$50,000  or  1,000%  of  the  amount  of  any 
contribution  involved  in  the  violation. 


PART  113— EXCESS  CAMPAIGN 
FUNDS  AND  FUNDS  DONATED  TO 
SUPPORT  FEDERAL  OFHCE 
HOLDERS  ACTIVITIES  (2  U.S.C.  439a) 

8.  The  authority  citation  for  part  113 
would  continue  to  read  as  follows: 

Authority:  2  U.S.C.  439a. 

9.  In  section  113.1,  paragraph  (g) 
would  be  revised  to  read  as  follows: 

§  1 1 3.1    Definitions  (2  U.S.C.  439a). 

When  used  in  this  part — 

*  tk  *  *  * 

(g)  Personal  use.  Personal  use  means 
any  use  of  funds  in  a  campaign  accoimt 
of  a  present  or  former  candidate  to 
fulfill  a  commitment,  obligation  or 
expense  of  any  person  that  would  exist 
irrespective  of  the  candidate's  campaign 
or  duties  as  a  Federal  officeholder. 

(1)  (i)  Personal  use  includes  but  is  not 
limited  to  the  use  of  funds  in  a 
campaign  account  for: 


(A)  Household  food  items  or  supplies; 

(B)  Fimeral,  cremation  or  burial 
expenses; 

(C)  Clothing,  other  than  items  of  de 
minimis  value  that  are  used  in  the 
campaign,  such  as  campaign  "T-shirts" 
or  caps  with  campaign  slogans; 

(D)  Tuition  payments,  other  than 
those  associated  with  training  campaign 
staff; 

(E)  Mortgage,  rent  or  utility 
payments — 

(J)  For  any  part  of  any  personal 
residence  of  the  candidate  or  a  member 
of  the  candidate's  family;  or 

(2)  For  real  or  personal  property  that 
is  owned  by  the  candidate  or  a  member 
of  the  candidate's  family  and  used  for 
campaign  purposes,  to  the  extent  the 
payments  exceed  the  fair  market  value 
of  the  property  usage; 

(F)  Adinission  to  a  sporting  event, 
concert,  theater  or  other  form  of 
entertaimnent,  luiless  part  of  a  specific 
campaign  or  officeholder  activity; 

(G)  Dues,  fees  or  gratuities  at  a 
country  club,  health  club,  recreational 
facility  or  other  nonpolitical 
organization,  unless  they  are  part  of  the 
costs  of  a  specific  fundraising  event  that 
takes  place  on  the  organization's 
premises; 

(H)  Salary  payments  to  a  member  of 
the  candidate's  family,  unless  the  family 
member  is  providing  bona  fide  services 
to  the  campaign.  If  a  family  member 
provides  bona  fide  services  to  the 
campaign,  any  salary  payment  in  excess 
of  the  fair  market  value  of  the  services 
provided  is  personal  use; 

(I)  Salary  payments  to  a  candidate  or 
any  other  compensation  for  income  lost 
as  a  result  of  the  campaign  for  federal 
office; 

(J)  Vehicle  expenses,  unless  they  are 
a  de  minimis  amount.  If  a  committee 
uses  campaign  funds  to  pay  expenses 
associated  with  a  vehicle  that  is  used  for 
both  personal  activities  beyond  a  de 
minimis  amount  and  campaign  or 
officeholder  related  activities,  the 
portion  of  the  vehicle  expenses 
associated  with  the  personal  activities  is 
personal  use,  unless  the  person(s)  using 
the  vehicle  for  personal. activities 
reimburse(s)  the  campaign  account 
within  thirty  days  for  the  expenses 
associated  with  the  personal  activities; 
and 

(K)  A  vacation  or  other  non-campaign- 
related  trip. 

(ii)  The  Commission  will  determine, 
on  a  case  by  case  basis,  whether  other 
uses  of  funds  in  a  campaign  accoimt 
fulfill  a  commitment,  obligation  or 
expense  that  would  exist  irrespective  of 
the  candidate's  campaign  or  duties  as  a 
Federal  officeholder,  and  therefore  are 
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personal  use.  Examples  of  such  other 
uses  include: 

(A)  Legal  expenses; 

(B)  Meal  expenses;  and 

(C)  Travel  expenses,  except  for  a 
vacation  or  other  non-campaign-related 
trip  tmder  paragraph  (g)(l)(i)(K)  of  this 
section,  including  subsistence  expenses 
incurred  during  travel.  If  a  committee 
uses  campaign  funds  to  pay  expenses 
associated  with  travel  that  involves  both 
personal  activities  and  campaign  or 
officeholder  related  activities,  the 
incremental  expenses  that  result  from 
the  personal  activities  are  personal  use. 
unless  the  person(s)  benefiting  from  this 
use  reimburse(s)  the  campaign  account 
within  thirty  days  for  the  amount  of  the 
incremental  expenses. 

(2)  Charitable  donations.  Donations  of 
campaign  funds  or  assets  to  an 
organization  described  in  section  170(c) 
of  Title  26  of  the  United  States  Code  are 
not  personal  use.  unless  the  candidate 
receives  compensation  from  the 
organization  before  the  organization  has 
expended  the  entire  amount  donated  for 
purposes  unrelated  to  his  or  her 
personal  benefit. 

(3)  Transfers  of  campaign  assets.  The 
transfer  of  a  campaign  committee  asset 
is  not  personal  use  so  long  as  the 
transfer  is  for  fair  market  value.  Any 
depreciation  that  takes  place  before  the 
transfer  must  be  allocated  between  the 
committee  and  the  piut:haser  based  on 
the  useful  life  of  the  asset. 

(4)  Gifts.  Gifts  of  nominal  value  and 
donations  of  a  nominal  amount  made  on 
a  special  occasion  such  as  a  holiday, 
graduation,  marriage,  retirement,  or 
death  are  not  personal  use,  unless  made 
to  a  member  of  the  candidate's  family. 

(5)  Political  or  officially  connected 
expenses.  The  use  of  campaign  funds  for 
an  expense  that  would  be  a  political 
expense  under  the  rules  of  the  United 
States  House  of  Representatives  or  an 
officially  connected  expense  under  the 
rules  of  the  United  States  Senate  is  not 
personal  use  to  the  extent  that  the 
expense  is  an  expenditure  under 
subpart  D  of  part  100  or  an  ordinary  and 
necessary  expense  inctirred  in 
connection  with  the  duties  of  a  holder 
of  Federal  office.  Any  use  of  funds  that 
would  be  personal  use  under  11  CFR 
113.1(g)(1)  will  not  be  considered  an 
expenditure  under  subpart  D  of  part  100 
or  an  ordinary  and  necessary  expense 
incurred  in  connection  with  the  duties 
of  a  holder  of  Federal  office. 

(6)  Third  party  payments. 
Notwithstanding  that  the  use  of  funds 
for  a  particular  expense  would  be  a 
personal  use  imder  this  section, 
payment  of  that  expense  by  any  person 
other  than  the  candidate  or  the 
campaign  committee  shall  be  a 


contribution  under  subpart  B  of  part  100 
to  the  candidate  unless  the  payment 
would  have  been  made  irrespective  of 
the  candidacy.  Examples  of  payments 
considered  to  be  irrespective  of  the 
candidacy  include,  but  are  not  limited 
to,  situations  where — 

(i)  The  payment  is  a  donation  to  a 
legal  expense  trust  fund  established  in 
accordance  with  the  rules  of  the  United 
States  Senate  or  the  United  States  House 
of  Representatives; 

(ii)  The  pajmient  is  made  from  funds 
that  are  the  candidate's  personal  funds 
as  defined  in  11  CFR  110.10(b). 
including  an  account  jointly  held  by  the 
candidate  and  a  member  of  the 
candidate's  family; 

(iii)  Payments  for  that  expense  were 
made  by  the  person  making  the  payment 
before  the  candidate  became  a 
candidate.  Payments  that  are 
compensation  shall  be  considered 
contributions  imless — 

(A)  The  compensation  results  from 
bona  fide  employment  that  is  genuinely 
independent  of  the  candidacy; 

(B)  The  compensation  is  exclusively 
in  consideration  of  services  provided  by 
the  employee  as  part  of  this 
employmen^.  and 

(C)  The  compensation  does  not 
exceed  the  amoimt  of  compensation 
which  would  be  paid  to  any  other 
similarly  qualified  person  for  the  same 
work  over  the  same  period  of  time. 

(7)  Members  of  the  candidate's  family. 
For  the  purposes  of  paragraph  (g)  of  this 
section,  the  candidate's  family  includes: 

(i)  The  spouse  of  the  candidate; 

(ii)  Any  child,  step-child,  parent, 
grandparent,  sibling,  half-sibling  or 
step-sibling  of  the  candidate  or  the 
candidate's  spouse; 

(iii)  The  spouse  of  any  child,  step- 
child, parent,  grandparent,  sibling,  half- 
sibling  or  step-sibling  of  the  candidate: 
and 

(iv)  A  person  who  has  a  committed 
relationship  with  the  candidate,  such  as 
sharing  a  household  and  having  mutual 
responsibility  for  each  other's  personal 
welfare  or  living  expenses. 

(8)  For  those  uses  of  campaign  funds 
described  in  proposed  paragraphs 
(g)(l)(i)  and  (g)(l)(ii)  of  this  section  that 
involve  both  personal  use  and  campaign 
use,  a  contemporaneous  log  or  other 
record  must  be  kept  to  document  the 
dates  and  expenses  related  to  the 
personal  use  of  the  campaign  funds.  The 
log  must  be  updated  whenever 
campaign  funds  are  used  for  personal 
expenses,  as  described  in  paragraph 
(g)(1)  of  this  section,  rather  than  for 
campaign  expenses.  The  log  or  other 
record  must  also  be  maintained  and 
preserved  for  3  years  after  the  report 


disclosing  the  disbursement  is  filed, 
pursuant  to  11  CFR  102.9  and  104.14(b). 

Dated:  August  22.  2002. 
Karl ).  Sandstrom, 

Vice-Chairman,  Federal  Election 

Commission. 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-31-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Cirrus 
Design  Corporation  Models  SR20  and 
SR22  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
2002-05-05,  which  currently  applies  to 
certain  Cirrus  Design  Corporation 
(Cirrus)  Models  SR20  and  SR22 
airplanes.  AD  2002-05-05  currently 
requires  you  to  incorporate  temporary 
operating  limitations  into  the  Limitation 
Section  of  the  airplane  flight  manual 
(AFM)  for  certain  affected  airplanes  and 
install  a  cable  clamp  external  to  the 
cone  adapter  on  the  Cirrus  Aircraft 
Parachute  System  (CAPS)  activation 
cable  for  all  affected  airplanes.  AD 
2002-05-05  resulted  from  a  report  from 
the  manufacturer  that  certain  CAPS  may 
not  activate  in  an  emergency  situation. 
This  proposed  AD  is  the  result  of  the 
manufacturer  redesigning  the  CAPS 
activation  system.  This  proposed  AD 
would  require  you  to  modify  the  CAPS 
activation  system.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
eliminate  the  chance  of  failure  of  the 
CAPS  activation  system  in  an 
emergency  situation.  Failure  of  this 
system  could  result  in  occupant  injur>' 
and/or  loss  of  life  and  loss  of  aircraft. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  1,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-31-AD.  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
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You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-31-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Cirrus 
Design  Corporation,  4515  Taylor  Circle, 
Duluth,  MN  55811;  telephone:  (218) 
727-2737.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gregory  J.  Michalik,  Aerospace 
Engineer,  FAA,  Chicago  ACO,  2300  East 
Devon  Avenue,  Des  Plaines,  IL  60018; 
telephone:  (847)  294-7135;  facsimile: 
(847)  294-7834. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  conunents  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  yoiu-  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule. 

You  may  view  all  conunents  we 
receive  before  and  after  the  closing  date 
of  the  rule  in  the  Rules  Docket.  We  will 
file  a  report  in  the  Rules  Docket  that 
siunmarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  yoiu'  mailed  comments,  you 
must  include  a  self-addressed,  stcunped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-31- 


AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 


system.  Incorporation  of  the  design 
changes  eliminates  the  need  for  the 
actions  of  AD  2002-05-05. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 


The  FAA  received  a  report  from  the 
type  certificate  holder  that  a  condition 
existed  that  could  cause  the  Cirrus 
Airplane  Parachute  System  (CAPS) 
installed  on  certain  Cirrus  Design 
Corporation  (Cirrus)  Model  SR20  and 
SR22  airplanes  not  to  activate  in  the 
event  of  an  emergency.  Ballistic 
Recovery  Systems  (BRS),  the  supplier  of 
the  CAPS,  discovered  the  condition 
during  a  supplemental  type  certificate 
(STC)  certification  test  of  the  same  imit 
on  another  airplane. 

Investigation  revealed  that  the  rocket 
cone  could  allow  for  variance  in  the 
internal  diameter  at  the  threaded  end  of 
the  rocket  cone.  This  variance  could 
result  in  the  retaining  nut  internal  to  the 
cone  adapter  not  to  be  fully  secured  on 
the  affected  parachutes.  When  the 
igniter  end  of  the  cable  housing  is 
unseciued,  the  cable  will  not  pull  the 
igniter  pin  free  to  release  the  parachute. 
Section  23.221  of  the  Federal  Aviation 
Regulations  (14  CFR  23.221)  requires 
that  single-engine,  normal  category 
airplanes  demonstrate  compliance  with 
either  the  one-turn  spin  recovery  or  the 
spin-resistant  requirements.  The 
airplane,  for  spin  recovery  compliance, 
must  recover  from  a  one-turn  spin  or  a 
thre^-second  spin,  whichever  takes 
longer,  in  not  more  than  one  additional 
turn  after  the  controls  have  been  applied 
for  recovery.  The  Cirrus  SR20/SR22  are 
not  certificated  to  meet  the  spin 
recovery  requirements  or  spin  resistant 
requirements  of  14  CFR  23.221.  Instead, 
Cirrus  installed  an  Airplane  Parachute 
System  (CAPS)  that  was  FAA-approved 
as  part  of  the  SR20/SR22  type  design. 

Possible  failure  of  the  CAPS 
activation  system  in  a  emergency 
situation  caused  us  to  issue  AD  2002- 
05-05,  Amendment  39-12673  (67  FR 
11220,  March  13,  2002).  AD  2002-05-05 
requires  the  following: 

— Incorporating  temporary  operating 
limitations  into  the  Limitation  Section 
of  the  airplane  flight  manual  (AFM)  for 
the  airplanes  with  a  CAPS  that 
incorporates  the  process  change;  and 

— Installing  a  cable  clamp  external  to 
the  cone  adapter  on  the  CAPS  activation 
cable. 

What  Has  Happened  Since  AD  2002- 
05-05  To  Initiate  This  Action? 

After  further  testing.  Cirrus  has  made 
design  changes  to  the  whole  CAPS 
activation  system  that  now  eliminates 
possible  failure  of  the  CAP  activation 


Cirrus  Design  Corporation  has  issued 
the  following  service  bulletins: 
—Service  Bulletin  SB  20-95-03,  Issued: 

June  10,  2002; 
—Service  Bulletin  SB  20-95-04,  Issued: 

July  10,  2002; 
—Service  Bulletin  SB  20-95-05,  Issued: 

July  10,  2002; 
—Service  Bulletin  SB  20-95-05,  Rev  1: 

dated  August  14,  2002; 
—Service  Bulletin  SB  22-95-03,  Issued: 

June  10,  2002; 
— Service  Bulletin  SB  22-95-04,  Issued: 

July  10.  2002; 
—Service  Bulletin  SB  22-95-05,  Issued: 

July  10,  2002;  and 
—Service  Bulletin  SB  22-95-05,  Rev  1: 

dated  August  14.  2002; 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  bulletins  include 
procedures  for: 

— Replacing  the  CAPS  handle  access 

cover; 
— Replacing  the  CAPS  activation  handle 

bracket;  and 
— Replacing  the  CAPS  activation  cable. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  this 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Cirrus  Model  SR20  and  SR22 
airplanes  of  the  same  type  design; 

— ^The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  2002-05-05  with  a  new  AD  that 
would  incorporate  the  actions  in  the 
previously-referenced  service  bulletins. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  391  airplanes  in  the  U.S.  registry. 


What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomphsh  the  proposed  modification 
to  the  CAPS  handle  access  cover: 

Labor  cost 


1  workhour  x  $60  per  hour  =  $60 


Parts  cost         ^°'^'  '^°^'  P®*^       ^°'^'  ^°s'  on  US  opera- 
I        airplane  tors 


$19 


$79  I  $79  X  391  =  $30,889 


We  estimate  the  following  costs  to 
accomplish  the  proposed  modification 
to  the  CAPS  activation  handle  bracket: 


Labor  cost 


2  workhours  x  $60  per  hour  =  $120 


Parts  cost 


$7 


Total  cost  per 
airplane 


Total  cost  on  US  opera- 
tors 


$127    $127  X  391  =  $49,657 


We  estimate  the  following  costs  to 
accomphsh  the  proposed  modification 
to  the  CAPS  activation  cable: 


Total  labor  cost 


3  workhours  x  $60  per  hour  =  $180 


Total  parts 
cost 


Total  cost  per 
airplane 


$320 


$500 


Total  cost  on  US  opera- 
tors 


$500x391  =$195,500 


We  siunmarize  the  following 
estimated  costs  to  accomplish  the 


proposed  modification  to  the  CAPS 
activation  system: 


Labor  cost 


6  workhours  x  $60  per  hour  =  $360 


Parts  cost 


$346 


Total  cost  per  airplane 


Total  cost  on  US.  operators 


$706 


$706  X  391  =  $276,046 


The  manufactiuer  will  provide 
warranty  credit  for  labor  and  parts  to  the 
extent  noted  under  WARRANTY 
INFORMATION  in  each  previously- 
referenced  service  bulletin. 

Compliance  Time  of  This  Proposed  AD 

What  Would  be  the  Compliance  Time  of 
This  Proposed  AD? 

The  comphance  time  of  this  proposed 
AD  is  "within  90  days  after  the  effective 
date  of  this  AD.  unless  already 
accomplished." 

Why  Is  the  Proposed  Compliance  Time 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TIS)? 

Failiu«  of  the  CAPS  is  only  unsafe 
during  airplane  operation;  this  imsafe 
condition  is  not  a  result  of  the  number 
of  times  the  airplane  is  operated.  The 
chance  of  this  situation  occurring  is  the 
same  for  an  airplane  with  10  hotu'S  time- 
in-service  (TIS)  as  it  would  be  for  an 
airplane  with  500  hours  TIS.  For  this 
reason,  the  FAA  has  determined  that  a 
compUance  based  on  calendar  time 


should  be  utilized  in  this  AD  in  order 
to  assure  that  the  unsafe  condition  is 
addressed  on  all  airplanes  in  a 
reasonable  time  period. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034,  February  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations(14  CFR 
part  39)  as  follows: 


55360 


Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002 /Proposed  Rules 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 
§39.13    [Amendedl 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-05- 
05,  Amendment  39-12673  (67  FR  March 
13,  2002],  and  by  adding  a  new  AD  to 
read  as  follows: 

Actions 


Cirrus  Design  Corporation:  Docket  No.  2002- 
CE-31-AD;  Supersedes  AD  2002-05-05, 
Amendment  39-12673. 
(a)  What  airplanes  are  affected  by  this  AD? 

This  AD  affects  the  following  airplane 

models  and  serial  numbers  that  are 

certificated  in  any  category: 


Model 

Serial  No. 

SR20 

SR22 

1005  through  1195. 
0002  through  0209. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  eliminate  the  chance  of  failure  of  the 
Cirrus  Aircraft  Parachute  System  (CAPS) 
activation  system  in  an  emergency  situation. 
Failure  of  this  system  could  result  in 
occupant  injury  and/or  loss  of  life  and  loss 
of  aircraft. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Modify  the  Cirrus  Airframe  Parachute  System 
(CAPS)  by  replacing  the  CAPS  handle  ac- 
cess cover,  the  CAPS  activation  handle 
bracket,  and  the  CAPS  activation  cable  with 
parts  of  improved  design. 


Compliance 


Within  the  next  90  days  after  effective  date  of 
this  AD,  unless  already  accomplished. 


Procedures 


In  accordance  with  Cirrus  Service  Bulletin  SB 
20-95-03,  Issued:  June  10,  2002;  Cimjs 
Sen/tce  Bulletin  SB  20-95-04,  Issued:  July 
10,  2002;  Cirrus  Service  Bulletin  SB  20- 
95-05,  Issued:  June  10,  2002;  Cinrus  Serv- 
ice Bulletin  SB  20-95-05,  Rev  1:  dated  Au- 
gust 14,  2002;  Cirrus  Service  Bulletin  SB 
22-95-03.  Issued:  June  10,  2002;  Cinrus 
Service  Bullentin  SB  22-95-04,  Issued: 
July  10,  2002;  Cinus  Service  Bullentin  SB 
22-95-05,  Issued:  July  10,  2002;  arKJ  Cir- 
rus Service  Bulletin  SB  22-95-05,  Rev  1: 
dated  August  14,  2002,  as  applicable. 


Note  1:  Cirrus  Service  Bulletin  SB  20-95- 
05,  Issued:  July  10,  2002,  on  page  9  of  16, 
includes  an  incorrect  compliance  to  SB  22- 
95-05  in  step  15.  The  correct  compliance 
should  be  to  SB  20-95-05. 

Note  2:  Cirrus  Service  Bulletin  SB  20-95- 
03,  Issued:  June  10,  2002.  on  page  2  of  2. 
includes  an  incorrect  compliance  to  SB  22- 
95-03  in  step  4.  The  correct  compliance 
should  be  to  SB  20-95-03. 

(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager.  Chicago  Aircraft 
Certification  Office  (AGO),  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Chicago  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  2002-05- 
05,  which  is  superseded  by  this  AD.  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note  3:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  tliis  AD;  and,  if  you  have  not 


eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Gregory  J.  Michalik, 
Aerospace  Engineer,  FAA,  Chicago  AGO, 
2300  East  Devon  Avenue,  Des  Plaines,  IL 
60018;  telephone:  (847)  294-7135;  facsimile: 
(847)  294-7834. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  ft'om 
Cirrus  Design  Corporation,  4515  Taylor 
Circle,  Duluth,  MN  55811;  telephone:  (218) 
727-2737.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
2002-05-05.  Amendment  39-12673. 

Issued  in  Kansas  City,  Missouri,  on  August 
21.  2002. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-22001  Filed  8-28-02;  8:45  am) 

BILUNG  CODE  4S1&-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatration 

14  CFR  Part  39 

[Docket  No.  2000-CE-GO-AD] 

RIN2120-AA64 

Airwortliineaa  Directivea;  Air  Tractor, 
Inc.  Modela  AT-250,  AT-300,  AT-301, 
AT-302,  AT-400,  AT-400A,  AT-h401, 
AT-401A,  AT-402,  AT-402A,  AT-501. 
AT-502,  and  AT-502A  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACnON:  Notice  of  proposed  rulemaking 
(NPRM).   

SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  certain  Air 
Tractor,  Inc.  (Air  Tractor)  Models  AT- 
250,  AT-300,  AT-301,  AT-302.  AT- 
400,  AT-400A.  AT-401,  AT-^OIA,  AT- 
402,  AT-402A,  AT-501,  AT-502,  and 
AT-502A  airplanes.  This  proposed  AD 
would  require  you  to  install  an  overturn 
skid  plate  in  the  cockpit  area.  This 
proposed  AD  is  the  result  of  reports  of 
foreign  material  entering  the  cabin  area 
and  contributing  to  accidents  of  the 
affected  airplanes.  The  actions  specified 
by  this  proposed  AD  are  intended  to 
minimize  the  possibility  of  dirt  or  mud 
penetrating  the  cockpit.  Such  mud  and 
dirt  [wnetration  into  the  cockpit  could 
lead  to  pilot  asphyxia  or  injury. 
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DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  November  4,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Coimsel,  Attention:  Rules  Docket  No. 
2000-CE-60-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday    . 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket®faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  200&-CE-60-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from  Air 
Tractor,  Inc.,  P.O.  Box  485,  Olney,  Texas 
76374.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Andrew  McAnaul,  Aerospace  Engineer, 
FAA,  Fort  Worth  Airplane  Certification 
Office,  2601  Meacham  Boulevard,  Fort 
Worth.  Texas  76193-0150;  telephone: 
(817)  222-5156;  facsimile:  (817)  222- 
5960. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argvunents  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  youi  comments  to  the  address 
specified  tmder  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 


that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any^  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
conunents  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-60- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  FAA  has  received  accident 
reports  on  Air  Tractor  Models  AT-301 
and  AT-401  airplanes.  The  reports 
indicate  that  the  aircraft  skids  tail  first 
after  an  overturn,  the  windshield  and 
curved  overturn  tube  act  as  a  scoop, 
foreign  material  enters  the  cockpit  if  the 
top  of  the  canopy  is  damaged,  and  this 
foreign  material  then  enters  into  the 
cabin  area  and  possibly  contributes  to 
pilot  deaths. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

Such  mud  and  dirt  penetration  into 
the  cockpit  could  lead  to  pilot  asphyxia 
or  injury. 


Is  There  Service  Information  That 
Applies  to  This  Subject? 

Air  Tractor  has  issued  Snow 
Engineering  Company  Service  Letter 
#97,  dated  March  23,1 991,  Revised 
October  3,  2000. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for  installing  a  cockpit 
overturn  skid  plate. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 
related  to  the  incidents  described  above, 
we  have  determined  that: 

•  The  unsafe  condition  referenced  in 
this  dociunent  exists  or  could  develop 
on  other  Air  Tractor  Models  AT-250, 
AT-300,  AT-301,  AT-302,  AT-400, 
AT-400A,  AT-401,  AT-401A,  AT-402, 
AT-402A,  AT-501,  AT-502,  and  AT- 
502A  airplanes  of  the  same  type  design; 

•  The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished  on 
the  affected  airplanes;  and 

•  AD  action  should  be  taken  in  order 
to  correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  845  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification: 


Labor  cost 

Parts  cost 

Total  cost  per  airplane 

Total  cost  on  U.S.  operators 

6  workhour  x  $60  per  hour=$360 

$300 

$660 

$845  X  660  -  $557,700 

Compliance  Time  of  This  Proposed  AD 

What  Would  Be  the  Compliance  Time  of 
This  Proposed  AD? 

The  compliance  time  of  this  proposed 
AD  is  within  the  next  180  days  after  the 
effective  date  of  this  AD. 


Why  Is  the  Proposed  Compliance  Time 
Presented  in  Calendar  Time  Instead  of 
Hours  Time-in-Service  (TIS)? 

Although  an  accident  where  the 
aircraft  skids  tail  first  after  an  overtiun 
could  occur  on  the  affected  airplanes 
during  airplane  operation,  the  condition 
is  not  directly  related  to  airplane  usage. 
The  condition  exists  on  the  airplanes 
regardless  of  whether  the  airplane  has 


accimiulated  50  hotu'S  time-in-service 
(TIS)  or  5,000  hours  TIS. 

The  FAA  has  determined  that  the  180- 
day  compliance  time: 

•  Gives  all  owners/operators  of  the 
affected  airplanes  adequate  time  to 
schedule  and  accomplish  the  actions  in 
this  proposed  AD;  and 

•  Assures  that  the  unsafe  condition 
referenced  in  this  proposed  AD  will  be 
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corrected  within  a  reasonable  time 
period  without  inadvertently  grounding 
any  of  the  affected  airplanes. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Pohcies  and  Procedures  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promiUgated.  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  nimiber  of  small  entities 


under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFK  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Actions 


Install  overturn  skid  plate,  part  number  (P/N) 
11411-1-500,  or  FAA-approved  equivalent 
P/N. 


Compliance 


Air  Tractor,  Inc.:  Docket  No.  2000-CE-60- 
AD 
(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  the  following  airplane 
models. and  serial  numbers  that  are 
certificated  in  any  category; 


Models 

Serial  No. 

AT-250,  AT-300,  AT-301, 

All  through 

AT-«)2,  AT-400,  AT- 

0829. 

400A,  AT-401,AT- 

401  A,  AT-402,  and  AT- 

402A. 

AT-501,  AT-502,  and  AT- 

All  through 

502A. 

0147. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  minimize  the  possibility  of  dirt  or  mud 
penetrating  the  cockpit.  Such  mud  and  dirt 
penetration  into  the  cockpit  could  lead  to 
pUot  asphyxia  or  injury. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Within  the  next  180  days  after  the  effective 
date  of  this  AD,  unless  already  accom- 
plished. 


Procedures 


In  accordance  with  Snow  Engineering  Com- 
pany Service  Letter  #97,  dated  March  23, 
1991,  Revised  October  3,  2000,  and  the 
applicable  maintenance  manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if; 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Manager,  Fort  Worth  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  Fort  Worth  Aircraft  Certification 
Office. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD:  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contaci  Andrew  McAnaul, 
Aerospace  Engineer,  FAA,  Fort  Worth 


Airplane  Certification  Office,  2601  Meacham 
Boulevard,  Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5156;  facsimile:  (817) 
222-5960. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Air  Tractor.  Inc.,  P.O.  Box  485,  Olney,  Texas 
76374.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City, 
Missouri  64106. 

Issued  in  Kansas  City,  Missouri,  on  August 
21,2002. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22002  Filed  8-28-02;  8:45  am] 
BILLING  COD6  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-160-AD] 
RIN  2120-^U^64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and-IIF 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Supplemental  notice  of 
proposed  rulemaking;  reopening  of 
comment  period. 

SUMMARY:  This  docvunent  revises  an 
earlier  proposed  airworthiness  directive 
(AD),  applicable  to  certain  McDoimell 
Douglas  Model  MD-11  and  -llF 
airplanes,  that  would  have  required  an 
inspection  to  detect  chafed  wires  in  the 
avionics  equipment  compartment,  and 
repair,  if  necessary.  That  proposed  AD 
also  would  have  required  replacement 
of  the  existing  cover  of  the  avionics 
cooling  fan  with  a  new  cover,  and 
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installation  of  a  new  placard  on  the 
cover.  This  new  action  revises  the 
proposed  rule  by  revising  which 
previously  accomplished  actions  are 
acceptable  for  compliance  with  certain 
requirements  of  this  proposed  AD;  and 
clarifying  the  applicability,  a  part 
nimiber,  and  the  inspection  definition. 
This  action  is  necessary  to  ensure  that 
the  cover  of  the  avionics  cooling  fans  is 
removed  only  for  fan  maintenance,  and 
to  prevent  smoke  and/or  fire  in  the 
avionics  equipment  compartment  due  to 
chafing  and  arcing  as  a  result  of 
maintenance  personnel  lying  against  the 
removed  cover  and/or  insulation 
blankets  that  cover  wire  harnesses.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
September  23,  2002. 
ADDRESSES:  Submit  comments  in 
tripUcate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
160-AD,  1601  land  Avenue,  SW., 
Ronton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conmients  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  bitemet  using 
the  following  address:  9-anm- 
nprmconunent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-160-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW,,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Brett  Portwood, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 


Writer/Editor;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commimications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  conmients, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-160-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-160-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 


Discussion 

A  proposal  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  to  add  an  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1  and 
-llF  airplanes,  was  published  as  a 
notice  of  proposed  rulemaking  (NPRM) 
in  the  Federal  Register  on  October  5. 
2001  (66  FR  50870).  That  NPRM  would 
have  required  an  inspection  to  detect 
chafed  wires  in  the  avionics  equipment 
compartment,  and  repair,  if  necessary. 
That  NPRM  also  would  have  required 
replacement  of  the  existing  cover  of  the 
avionics  cooling  fan  with  a  new  cover, 
and  installation  of  a  new  placard  on  the 
cover.  That  NPRM  was  prompted  by  an 
incident  of  a  chafing  condition  between 
the  wire  harness  and  No.  2  wire  harness 
connector.  That  condition,  if  not 
corrected,  could  result  in  smoke  and/or 
fire  in  the  avionics  equipment 
compartment. 

Conmients 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Question  About  Previously 
Accomplished  Actions 

One  commenter  asks  whether 
operators  that  previously  accomplished 
the  actions  specified  in  the  original 
issue  of  McDormell  Douglas  Service 
Bulletin  MDl  1-21-033,  dated  May  1. 
1992,  which  does  not  include  an 
inspection  of  the  wires  in  the  area  of  the 
avionics  cooling  fans  inside  the  avionics 
equipment  compartment,  have  to  do  the 
inspection  required  by  paragraph  (a)  of 
the  NPRM.  The  commenter  notes  that 
Boeing  Alert  Service  Bulletin  MDll- 
21A033,  Revision  01.  dated  April  30. 
2001  (which  is  referenced  in  the  NPRM 
as  the  appropriate  source  of  service 
information),  states  that  no  more  work 
is  necessary  on  airplanes  modified  by 
the  original  issue  of  the  service  bulletin. 
The  commenter  states  that  the  original 
incident  was  maintenance  induced  [i.e., 
personnel  removed  the  cover  and  lay 
down  or  sat  on  the  fans),  and  that,  after 
accomplishment  of  the  procedures  in 
the  original  issue  of  the  service  bulletin, 
there  were  no  more  reports  of  problems 
in  this  area. 

The  FAA  acknowledges  that  Boeing 
Alert  Service  Bulletin  MD11-21A033, 
Revision  01,  dated  April  30,  2001,  states 
that  no  more  work  is  necessary  on 
airplanes  modified  by  the  original  issue 
of  the  service  bulletin,  and  that  the 
original  issue  of  that  service  bulletin  did 
not  include  an  inspection  of  the  subject 
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wires.  However,  we  have  determined 
that  the  inspection  required  by 
paragraph  (a)  of  this  supplemental 
NPRM  is  necessary  to  adequately 
address  the  identified  imsafe  condition 
(i.e.,  chafing  and  arcing  of  wires  as  a 
result  of  maintenance  personnel  lying 
against  the  removed  cover  and/or 
insulation  blankets  that  cover  wire 
harnesses).  Therefore,  more  work  is 
necessary  for  airplanes  modified  by  the 
original  issue  of  the  service  bulletin. 

Note  3  of  the  NPRM  states, 
"Accomplishment  of  the  actions 
specified  in  McDoimell  Douglas  Service 
Bulletin  MDll-21-033,  dated  May  1, 
1992,  before  the  effective  date  of  this 
AD,  is  considered  acceptable  for 
compUance  with  the  requirements  of 
this  AD."  Based  on  the  commenter's 
question,  we  find  that  clarification  of 
Note  3  of  the  NPRM  is  necessary. 
AccompUshment  of  the  actions 
specified  in  the  original  version  of 
service  bulletin  is  acceptable  for 
compliance  with  only  the  replacement 
required  by  paragraph  (b)  of  this 
supplemental  NPRM.  Therefore,  we 
have  revised  this  language  in  the 
supplemental  NPRM.  In  addition,  since 
the  language  in  Note  3  of  the  NPRM  is 
regulatory  in  nature,  that  note  has  been 
redesignated  as  paragraph  (c)  of  this 
supplemental  NPRM. 

Explanation  of  Change  to  Proposed 
Requirements 

Since  issuance  of  the  NPRM,  we  have 
discovered  an  incorrect  part  number 
listed  in  paragraph  3.B.3.  of  the 
Accomplishment  Instructions  of  Boeing 
Alert  Service  Bulletin  MD11-21A033, 
Revision  01.  dated  April  30.  2001, 
which  is  referenced  as  the  appropriate 
source  of  service  information  for 
accomplishing  the  replacement  and 
installation  required  by  paragraph  (b)  of 
this  supplemental  NPRM.  That 
paragraph  states,  "  *  *  *  with  new 
AXE7270-569  cover  and  install  new 
AXE7270-569  placard  on  cover  as 
shown  on  Figure  1."  However,  as 
indicated  in  View  C-C.  Figure  1  of  the 
service  bulletin,  the  correct  part  number 
for  the  new  cover  is  ABM7569-501,  not 
AXE72 70-569.  Therefore,  we  have 
added  a  statement  in  paragraph  (b)  of 
the  supplemental  NPRM  that  "(t)he 
replacement  must  be  done  with  part 
numbers  that  are  specified  in  Figiu'e  1 
of  the  service  bulletin." 

Explanation  of  Change  to  Applicability 

We  find  that  Model  MD-llF  airplanes 
were  not  specifically  identified  by 
model  name  in  the  applicability  of  the 
NPRM.  However,  those  airplanes  were 
identified  by  manufactiu-er's  fuselage 
numbers  in  the  effectivity  listing  of 


Boeing  Alert  Service  Bulletin  MDll- 
21A033,  Revision  01,  dated  April  30, 
2001,  which  was  referenced  in  the 
applicability  of  the  NPRM.  Therefore, 
we  have  revised  thi«  supplemental 
NPRM  to  specifically  reference  Model 
MD-11  and  -llF  airplanes  where 
appropriate.  In  addition,  we  have 
specified  model  designations  in  the 
applicability  of  this  supplemental 
NPRM  as  published  in  the  most  recent 
type  certificate  data  sheet  for  the 
affected  models. 

Explanation  of  Change  to  Inspection 
Definition 

For  clarification  purposes,  we  have 
revised  the  definition  of  a  "general 
visual  inspection"  in  Note  2  of  this 
supplemental  NPRM. 

Conclusion 

Since  one  of  these  changes  expands 
the  scope  of  the  originally  proposed 
rule,  we  have  determined  that  it  is 
necessary  to  reopen  the  comment  period 
to  provide  additional  opportunity  for 
public  conunent. 

Cost  Impact 

There  are  approximately  80  Model 
MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
We  estimate  that  33  airplanes  of  U.S. 
registry  would  be  affected  by  this  AD, 
that  it  would  take  approximately  4  work 
hours  per  airplane  to  accomplish  the 
proposed  actions,  and  that  the  average 
labor  rate  is  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $1,991  per  airplane. 
Based  on  these  figures,  the  cost  impact 
of  the  proposed  AD  on  U.S.  operators  is 
estimated  to  be  $73,623,  or  $2,231  per 
airplane. 

The  cost  impact  figiue  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  futiue  if 
this  AD  were  not  adopted.  The  cost 
impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-160- 
AD. 

Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-21A033,  Revision  01,  dated 
April  30,  2001;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 
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To  ensure  that  the  cover  of  the  avionics 
cooling  fans  is  removed  only  for  fan 
maintenance,  and  to  prevent  smoke  and/or 
fire  in  the  avionics  equipment  compartment 
due  to  chafing  and  arcing  as  a  result  of 
maintenance  personnel  lying  against  the 
removed  cover  and/or  insulation  blankets 
that  cover  wire  harnesses,  accomplish  the 
following: 

Inspection  and  Repair  if  Necessary 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  do  a  general  visual 
inspection  to  detect  chafed  wires  in  the  area 
of  the  avionics  cooling  fans  inside  the 
avionics  equipment  compartment,  per  Boeing 
Alert  Service  Bulletin  MD11-21A033, 
Revision  01,  dated  April  30,  2001.  If  any 
chafed  wiring  is  detected,  before  further 
flight,  repair  per  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly.to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lightitig. 
fiashlight.  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Replacement  of  a  Cover  and  Installation  of 
a  New  Placard 

(b)  Within  18  months  after  the  effective 
date  of  this  AD.  replace  the  existing  cover  of 
the  avionics  cooling  fan  with  a  new  cover, 
and  install  a  new  placard  on  the  cover,  per 
Boeing  Alert  Service  Bulletin  MD11-21A033. 
Revision  01.  dated  April  30.  2001.  The 
replacement  must  done  with  part  numbers 
that  are  specified  in  View  C-C,  Figure  1 ,  of 
the  service  bulletin. 

(c)  Accomplishment  of  the  actions 
specified  in  McDonnell  Douglas  Service 
Bulletin  MDll-21-033,  dated  May  1,  1992. 
before  the  effective  date  of  this  AD,  is 
considered  acceptable  for  compliance  with 
the  requirements  of  paragraph  (b)  of  this  AD. 

Spares 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  cover  assembly,  part 
number  ABM7569-1.  on  any  airplane. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (ACO). 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 


Special  Flight  Permits 

(0  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20.  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-22003  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-56-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-1 1  and  -1 1 F 
Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-1 1  and 
-llF  airplanes,  that  currently  requires  a 
one-time  detailed  inspection  to  detect 
discrepancies  of  all  electrical  wiring 
installations  in  various  areas  of  the 
airplane;  and  corrective  actions,  if 
necessary.  This  action  would  require 
another  identical  inspection  in 
additional  fuselage  stations,  and 
corrective  actions,  if  necessary.  This 
proposal  is  prompted  by  a  report  from 
the  airplane  manufacturer  that  it  failed 
to  include  41  inches  of  fuselage  in  the 
previously  required  inspection.  The 
actions  specified  by  the  proposed  AD 
are  intended  to  prevent  electrical  arcing 
and/or  heat  damaged  wires  due  to 
improper  wire  installations  during 
manufacture  and/or  maintenance  of  the 
airplane,  and  consequent  fire  and  smoke 
in  various  areas  of  the  airplane. 
DATES:  Comments  must  be  received  bv 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
56-AD.  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax' to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-56-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  rtiust 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach.  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate.  1601  Lind 
Avenue.  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Brett  Portwood. 
Aerospace  Engineer,  Systems  and 
Equipment  Branch.  ANM-130L.  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

Other  Information :  Sandi  Carli, 
Airworthiness  Directive  Technical 
Writer/Editor;  telephone  (425)  227- 
1120,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 
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•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Conunents  to 
Docket  Number  2001-NM-56-AD.  "  The 
postcard  will  be  date  stamped  and 
retiumed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-56-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-^056. 

Discussion 

On  November  22,  2000,  the  FAA 
issued  AD  2000-24-15,  amendment  39- 
12022  (65  FR  75620,  December  4,  2000), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  airplanes,  to 
require  a  one-time  detailed  inspection  to 
detect  discrepancies  of  all  electrical 
wiring  installations  in  various  areas  of 
the  airplane,  and  corrective  actions,  if 
necessary.  That  action  was  prompted  by 
incidents  of  damaged  wire  insulation 
and  chafed  wires  in  various  areas.  The 
requirements  of  that  AD  are  intended  to 
prevent  electrical  arcing  and/or  heat 
damaged  wires  due  to  improper  wire 
installations  during  manufactiue  and/or 
maintenance  of  the  airplcuie,  and 
consequent  fire  and  smoke  in  various 
areas  of  the  airplane. 

The  incident  that  prompted  AD  2000- 
24—15  is  not  considered  to  be  related  to 
an  accident  that  occurred  off  the  coast 
of  Nova  Scotia  involving  a  McDonnell 
Douglas  Model  MD-11  airplane.  The 
cause  of  that  accident  is  still  under 
investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-1 1  and 
-llF  airplanes,  is  continuing  to  review 
all  aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 


conditions  and  to  take  appropriate 
corrective  actions.  This  proposed 
airworthiness  directive  (AD)  is  one  of  a 
series  of  actions  identified  during  that 
process.  The  process  is  continuing  and 
the  FAA  may  consider  additional 
rulemaking  actions  as  further  results  of 
the  review  become  available. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  AD  2000-24-15, 
the  airplane  manufactiuer  has  informed 
the  FAA  that  it  failed  to  include  41 
inches  of  fuselage  in  the  inspection  and 
corrective  procedures  of  McDonnell 
Douglas  Service  Bulletin  MDl  1-24-165, 
dated  April  4,  2000,  and  Boeing  Service 
Bulletin  MDl  1-24-165,  Revision  01, 
including  Appendix,  dated  November  6, 
2000  (which  are  referenced  in  AD  2000- 
24-15  as  appropriate  sources  of  service 
information).  This  additional  area  is 
subject  to  the  identified  unsafe 
condition  of  AD  2000-24-15. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  MDl  1-24-165, 
Revision  02,  including  Appendix,  dated 
March  8,  2001.  The  procedures  in 
Revision  02  of  the  service  bulletin  are 
essentially  identical  to  those  in  the 
original  version  and  Revision  01  of  the 
service  bulletin.  The  only  relevant 
change  is  to  the  affected  fuselage 
stations,  which  now  include  an 
additional  41  inches  of  fuselage  to  be 
inspected.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
tvpe  design,  the  proposed  AD  would 
supersede  AD  2000-24-15  to  continue 
to  require  a  one-time  detailed  inspection 
to  detect  discrepancies  of  all  electrical 
wiring  installations  in  various  areas  of 
the  airplane;  and  corrective  actions,  if 
necessary.  The  proposed  AD  also  would 
require  another  identical  inspection  in 
additional  fuselage  stations,  and 
corrective  actions,  if  necessary.  These 
additional  actions  would  be  required  to 
be  accomplished  in  accordance  with 
Boeing  Service  Bulletin  MDll-24-165. 
Revision  02.  including  Appendix,  dated 
March  8,  2001,  described  previously. 

Explanation  of  Change  to  Applicability 

The  FAA  finds  that  Model  MD-1  IF 
airplanes  are  not  specifically  identified 
by  model  in  the  applicability  of  AD 
2000-24-15;  however,  they  are 


identified  by  manufacturer's  fuselage 
numbers.  Therefore,  the  FAA  has 
revised  the  applicability  of  this 
proposed  AD  to  include  Model  MD-1  IF 
airplanes  in  addition  to  Model  MD-11 
airplanes,  and  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Explanation  of  Certain  Previously 
Required  Requirements 

As  discussed  in  the  preamble  of 
notice  of  proposed  rulemaking  (NPRM) 
for  AD  2000-24-15,  the 
Accomplishment  Instructions  of  the 
service  bulletins  referenced  in  that  AD 
do  NOT  provide  instructions  for 
accomplishing  corrective  actions  for 
certain  discrepancies  that  are  detected. 
Therefore,  the  FAA  finds  that  the 
following  corrective  actions  specified  in 
paragraphs  (c)  and  (d)  of  AD  2000-24- 
15,  which  have  been  retained  and 
redesignated  as  paragraphs  (d)  and  (e)  in 
this  proposed  AD,  must  be 
accomplished,  if  necessary,  to  address 
the  identified  unsafe  condition  of  the 
proposed  AD: 

•  If  no  gap  between  the  wire  bundle 
and  blanket  can  be  seen  when  pressure 
is  appUed  to  the  blanket,  before  further 
flight,  reposition  wires  or  clamping  so 
that  a  gap  can  been  seen  when  pressiu-e 
is  applied  to  the  blanket. 

•  If  any  screw  terminal  of  the  flag  lug 
bus  bar  is  loose,  before  further  flight, 
retorque  to  10  to  11  inch-pounds. 

Operators  should  note  that  Boeing 
Service  Bulletin  MDll-24-165, 
Revision  02,  including  Appendix,  dated 
March  8,  2001  (described  previously), 
does  contain  these  corrective  actions. 

Explanation  of  Change  in  Terminology 

The  FAA  has  changed  all  references 
to  a  "detailed  visual  inspection"  in  the 
existing  AD  to  "detailed  inspection"  in 
this  proposed  AD. 

Cost  Impact 

There  are  approximately  182  Model 
MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  60  airplanes  of 
U.S.  registry  would  be  affected  by  this 
proposed  AD. 

Each  of  the  six  inspections  required 
by  paragraphs  (a)(1)  through  (a)(6)  of 
this  proposed  AD,  which  are  currently 
required  by  AD  2000-24-15, 
approximately  10  work  hoius  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hoiu-.  Based 
on  these  figiu-es,  the  cost  impact  of  these 
ciurently  required  actions  on  U.S. 
operators  is  estimated  to  be  $216,000,  or 
$3,600  per  airplane. 
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The  inspection  required  by  paragraph 
(a)(7)  of  this  proposed  AD,  which  is 
currently  required  by  AD  2000-24-15, 
takes  approximately  5  work  hoiu%  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  action  on  U.S. 
operators  is  estimated  to  be  $18,000.  or 
$300  per  airplane. 

The  inspection  required  by  paragraph 
(a)(8)  of  this  proposed  AD.  which  is 
currently  required  by  AD  2000-24-15, 
takes  approximately  12  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
cvurently  required  action  on  U.S. 
operators  is  estimated  to  be  $43,200,  or 
$720  per  airplane. 

The  new  inspection  required  by 
paragraph  (b)  of  this  proposed  AD 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  proposed  inspection  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$3,600,  or  $60  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  ciurent  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions.  However, 
the  FAA  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  futiue 
economic  cost  impact  of  this  rule  on 
U.S.  operators  may  be  less  than  the  cost 
impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govenunent.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regidation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 


a  "significant  nde"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12022  (65  FR 
75620,  December  4,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2001-NM-56- 
AD.  Supersedes  AD  2000-24-15. 
Amendment  39-12022. 
Applicability:  Model  MD-ll  and  -llF 
airplanes,  manufacturer's  fuselage  numbers 
0447  through  0449  inclusive,  0451  through 
0464  inclusive,  0466  through  0489  inclusive. 
0491  through  0517  inclusive,  0519  through 
0552  inclusive,  0554  through  0556  inclusive. 
0557,  0558  through  0633  inclusive,  and  0635; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  FAA  recommends  that  the 
actions  required  by  this  AD  be  accomplished 


immediately  after  accomplishing  the 
replacement  of  metallized 
polyethyleneteraphthalate  (MPET)  insulation 
blankets,  as  required  by  AD  2000-11-02, 
amendment  39-11750  (65  FR  34341.  May  26, 
2000). 

To  prevent  electrical  arcing  and/or  heat 
damaged  wires  due  to  improper  wire 
installation<;  during  manufacture  and/or 
maintenance  of  the  airplane,  and  consequent 
fire  and  smoke  in  various  areas  of  the 
airplane,  accomplish  the  following: 

Restatement  of  Certain  Requirements  of  AD 
2000-24-15 

One-Time  Detailed  Inspection 

(a)  Within  5  years  after  Ianuar\'  8,  2001  (the 
effective  date  of  AD  2000-24-15,  amendment 
39-12022),  accomplish  the  actions  specified 
in  paragraphs  (a)(1),  (a)(2),  (a)(3).  (a)(4).  (a)(5). 
(a)(6).  (a)(7).  and  (a)(8)  of  this  AD,  as 
applicable. 

(1)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the  center 
and  aft  cargo  compartments  from  stations 
Y=1521.000  to  Y=2007.000,  in  accordance 
with  paragraph  3.B..  "Work  Instructions."  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-171,  dated  April  4.  2000;  or  Revision  01, 
dated  November  6,  2000. 

Note  3:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  he  required." 

(2)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the 
forward  cargo  compartment  from  stations 
Y=595.000  to  Y=6-73.500,  in  accordance 
with  the  paragraph  3.B.,  "Work  Instructions," 
of  the  Accomplishment  Instructions  of 
McDonnell  Douglas  Ser\ice  Bulletin  MDll- 
24-170.  dated  April  12,  2000;  or  Revision  01. 
dated  November  6.  2000. 

(3)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the 
forward  passenger  compartment  from 
stations  Y=5-l  1.000  to  Y=:2007.000.  in 
accordance  with  the  paragraph  3.B..  "Work 
Instructions,"  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MDl  1-24-167,  dated  April  4,  2000; 
or  Boeing  Sen'ice  Bulletin  MDl  1-24-167. 
Revision  01,  including  Appendix  1,  dated 
November  6,  2000. 

(4)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the 
forward  passenger  compartment  from 
stations  Y=756.000  to  Y=1501.000.  in      • 
accordance  with  the  paragraph  3.B..  "Work 
Instructions,"  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Ser\ice 
Bulletin  MDll-24-165.  dated  April  4.  2000: 
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or  Boeing  Service  Bulletin  MDll-24-165. 
Revision  01,  including  Appendix,  dated 
November  6,  2000,  or  Revision  02,  including 
Appendix,  dated  March  8,  2001. 

(5)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the 
forward  passenger  compartment  from 
stations  Y=465.000  to  Y=755.000.  in 
accordance  with  the  paragraph  3.B..  "Work 
Instructions,"  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MDll-24-163.  dated  April  4,  2000; 
or  Boeing  Service  Bulletin  MDll-24-163, 
Revisioji  01,  including  Appendix  1,  dated 
November  6,  2000. 

(6)  For  all  airplanes:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the  flight 
compartment  and  forward  drop  ceilings  areas 
from  stations  Y=275.0O0  to  Y=464.000,  in 
accordance  with  the  paragraph  3.B.,  "Work 
Instructions,"  of  the  Accomplishment 
Instructions  of  McDonnell  Douglas  Service 
Bulletin  MDll-24-188,  dated  April  28,  2000; 
or  Revision  01,  dated  November  6,  2000. 

(7)  For  airplanes  having  manufacturer's 
fuselage  numbers  0447  through  0449 
inclusive,  0451  through  0464  inclusive,  0466 
through  0489  inclusive,  0491  through  0517 
inclusive,  0519  through  0552  inclusive.  0554 
through  0556  inclusive,  0557,  and  0558 
through  0633  inclusive:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the  center 
accessory  compartment  from  stations  Y=6- 
50.000  to  Y=l  179.000,  in  accordance  with 
the  paragraph  3.B.,  "Work  Instructions,"  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-161,  dated  April  10,  2000;  or  Revision  01. 
dated  November  6,  2000. 

(8)  For  airplanes  having  manufacturer's 
fuselage  numbers  0447  through  0449 
inclusive,  0451  through  0464  inclusive,  0466 
through  0489  inclusive,  0491  through  0517 
inclusive,  0519  through  0552  inclusive,  0554 
through  0556  inclusive,  0557,  and  0558 
through  0633  inclusive:  Perform  a  one-time 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the  main 
avionics  compartment  from  stations 
Y=275.000  to  Y=464.000,  in  accordance  with 
the  paragraph  3.B.,  "Work  Instructions,"  of 
the  Accomplishment  Instructions  of 
McDonnell  Douglas  Service  Bulletin  MDll- 
24-162,  dated  April  10,  2000;  or  RevisionOl. 
dated  November  6,  2000. 

New  Actions  Required  by  This  AD 

One-Time  Detailed  Inspection 

(b)  For  Group  2  airplanes  identified  in 
Boeing  Service  Bulletin  MDll-24-165, 
Revision  02,  including  Appendix,  dated 
March  8,  2001:  Within  5  years  after  the 
effective  date  of  this  AD,  perform  a  one-lime 
detailed  inspection  to  detect  discrepancies  of 
all  electrical  wiring  installations  in  the 
forward  passenger  compartment  from 
stations  Y=1501.000  to  Y=5-10.000,  in 
accordance  with  the  paragraph  3.B..  "Work 
Instructions,"  "Group  2,"  of  the 
Accomplishment  Instructions  of  Boeing 
Service  Bulletin  MDll-24-165,  Revision  02, 
dated  March  8,  2001. 


Corrective  Action 

(c)  If  any  discrepancy  is  detected  during 
the  inspection  required  by  paragraphs  (a)(1) 
through  (a)(8)  of  this  AD  or  paragraph  (b)  of 
this  AD,  before  further  flight,  accomplish  the 
applicable  corrective  action(s)  in  accordance 
with  the  Accomplishment  Instructions  of  the 
following  applicable  service  bulletins,  except 
as  provided  in  paragraphs  (d)  and  (e)  of  this 
AD,  as  applicable: 

(1)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-1 71,  dated  April  4.  2000;  or 
Revision  01,  dated  November  6,  2000; 

(2)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-1 70,  dated  April  12,  2800;  or 
Revision  01,  dated  November  6,  2000; 

(3)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-167,  dated  April  4,  2000; 

(4)  Boeing  Service  Bulletin  MDll-24-167, 
dated  April  4,  2000,  Revision  01,  including 
Appendix,  dated  November  6,  2000; 

(5)  McDonnell  Douglas  Service  Bulletin 
MDll-24-165,  dated  April  4,  2000; 

(6)  Boeing  Service  Bulletin  MDll-24-165, 
Revision  01,  including  Appendix,  dated 
November  6,  2000; 

(7)  McDonnell  Douglas  Service  Bulletin 
MDll-24-163,  dated  April  4,  2000; 

(8)  Boeing  Service  Bulletin  MDll-24-163, 
Revision  01,  including  Appendix  1,  dated 
November  6,  2000; 

(9)  McDonnell  Douglas  Service  Bulletin 
MDll-24-188,  dated  April  28,  2000;  or 
Revision  01,  dated  November  6,  2000; 

(10)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-161.  dated  April  10.  2000;  or 
Revision  01,  dated  November  6,  2000;  or 

(11)  McDonnell  Douglas  Service  Bulletin 
MDl  1-24-162,  dated  April  10,  2000;  or 
Revision  01.  dated  November  6,  2000. 

(12)  Boeing  Service  Bulletin  MDll-24- 
165.  Revision  02,  including  Appendix,  dated 
March  8,  2001. 

Note  4:  Where  there  are  differences 
between  the  AD  and  the  referenced  service 
bulletins,  the  AD  prevails. 

(d)  If  no  gap  between  the  wire  bundle  and 
blanket  can  be  seen  where  the  wiring  is 
routed  over  the  structural  frames  when 
pressure  is  applied  to  the  blanket,  before 
further  flight,  reposition  wires  or  clamps  so 
that  a  gap  can  be  seen  when  pressure  is 
applied  to  the  blanket. 

(e)  If  any  screw  terminal  of  the  flag  lug  bus 
bar  is  loose,  before  further  flight,  retorque  to 
10  to  11  inch-pounds. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance, 
approved  previously  in  accordance  with  AD 
2000-24-15,  amendment  39-12022,  are 


approved  as  alternative  methods  of 
compliance  with  this  AD. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22004  Filed  8-28-02;  8:45  am) 
BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Adminiatratlon 
14  CFR  Part  39 

[Docket  No.  2001-NM-62-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-11  and  -11F 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
supersediu-e  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
airplanes,  that  currently  requires,  among 
other  actions,  a  one-time  inspection  to 
detect  discrepancies  at  certain  areas 
aroimd  the  entry  light  connector  of  the 
sliding  ceiling  panel  above  the  forwjird 
passenger  doors;  repair,  if  necessary; 
and  installation  or  modification  of  a 
flapper  door  ramp  deflector  on  the 
forward  entry  drop  ceiling  structure. 
That  AD  also  currently  requires  an 
inspection  of  the  wire  assembly  support 
installation  above  the  entry  door  (Ll) 
sliding  panel  for  chafing,  and  repair,  if 
necessary.  This  action  also  would 
continue  to  require  the  existing 
requirements  and  require  replacing  the 
wire  support  bracket  with  new  support 
clip  assemblies.  This  action  is  necessary 
to  prevent  chafing  of  electrical  wire 
assemblies  above  the  forward  passenger 
doors  and  above  the  entry  door  (Ll) 
sliding  panel  of  the  forward  drop  ceiling 
on  the  passenger  compartment,  which 
could  result  in  electrical  arcing,  and 
consequent  electrical  fire  in  the 
passenger  compartment.  This  action  is 
intended  to  address  the  identified 
tmsafe  condition. 
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DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
62-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-62-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airraaft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Brett' 
Portwood,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli. 
Airworthiness  Directive  Technical 
Writer/Editor;  telephone  (425)  227- 
1120,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  t]ommimications  shall 
identify  the  RiUes  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  conmiunications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 


considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  lie  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
enviroiunental.  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-62-AD."  The 
postcard  vtrill  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-62-AD,  1601  Lind  Avenue. 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  November  22.  2000.  the  FAA 
issued  airworthiness  directive  (AD) 
2000-24-11.  amendment  39-12018  (65 
FR  75612.  December  4,  2000). 
applicable  to  certain  McDonnell 
Douglas  Model  MD-11  airplanes,  to 
require  a  one-time  inspection  to  detect 
discrepancies  at  certain  areas  around 
the  entry  light  cormector  of  the  sliding 
ceiling  panel  above  the  forward 
passenger  doors,  and  repair,  if 
necessary.  For  certain  airplanes,  that  AD 
also  requires  installation  or 
modification  of  a  fiapper  door  ramp 
deflector  on  the  forward  entry  drop 
ceiling  structiu^.  For  certain  other 
airplanes,  that  AD  requires  inspection  of 
the  wire  assembly  support  installation 
for  evidence  of  chafing,  and  corrective 
actions,  if  necessary.  For  certain 
airplanes,  that  AD  also  requires 
modification  of  a  support  bracket  for  the 


ramp  deflector  assembly.  That  action 
was  prompted  by  the  FAA's 
determination  that  further  rulemaking 
action  was  necessary  to  address  the 
identified  unsafe  condition.  The 
requirements  of  that  AD  are  intended  to 
prevent  chafing  of  electrical  wire 
assemblies  above  the  forward  passenger 
doors,  which  could  result  in  an 
electrical  fire  in  the  passenger 
compartment. 

The  incidents  that  prompted  AD 
2000-24-11  are  not  considered  to  be 
related  to  an  accident  that  occurred  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-1 1 
airplane.  The  cause  of  that  accident  is 
still  under  investigation. 

Other  Related  Rulemaking 

The  FAA,  in  conjunction  with  Boeing 
and  operators  of  Model  MD-11  and 
-llF  airplanes,  is  continuing  to  review 
all  aspects  of  the  service  history  of  those 
airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing  and  the  FAA  may  consider 
additional  rulemaking  actions  as  further 
results  of  the  review  become  available. 

Backgroimd 

In  the  preamble  of  the  notice  of 
proposed  rulemaking  (NPRM)  for  AD 
2000-03-10,  amendment  39-11569  (64 
FR  57811,  October  27,  1999),  which  was 
superseded  by  AD  2000-24-11,  the  FAA 
indicated  that  the  airplane  manufacturer 
had  advised  us  that  modifying  the  wire 
assembly  support  installation  above  the 
entry  door  (Ll)  sliding  panel  in 
accordance  with  McDonnell  Douglas 
Alert  Service  Bulletin  MDn-24A068, 
Revision  01,  dated  March  8,  1999,  may 
cause  further  damage  of  the  wire 
assembly  due  to  the  possibility  of  the 
wire  assembly  chafing  on  adjacent 
brackets.  The  manufacturer  also  advised 
that  it  was  plaiming  to  revise  the  service 
bulletin  to  alleviate  the  potential 
chafing  problem. 

As  a  result  of  this  information,  the 
FAA  did  NOT  include  the  subject 
modification  in  the  requirements  of  AD 
2000-03-10. 

Incidents  Since  Issuance  of  Previous 
Rule 

Since  the  issuance  of  AD  200O-24-1 1 , 
the  FAA  has  received  reports  of  chafing 
damage  to  the  electrical  wire  bundle 
(wire  assembly  ABS9202)  located  above 
the  entry  door  (Ll)  sliding  panel  of  the 
forward  drop  ceiling  of  the  passenger 
compartment.  These  incidents  occurred 
on  McDoimell  Douglas  Model  MD-11 
and  MD-1  IF  airplanes  on  which  the 
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modification  specified  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
24A068,  Revision  01,  dated  March  8, 
1999.  has  been  accomplished  in  service 
and  in  production.  The  cause  of  the 
chafing  has  been  attributed  to  the  wire 
bundle  coming  in  contact  with  an 
adjacent  forward  cabin  entry  work  light 
connector  due  to  decreased  clearance 
caused  by  installation  of  a  spacer  per 
the  referenced  service  bulletin. 

Chafing  of  electrical  wire  assemblies 
above  the  forward  passenger  doors  (as 
identified  in  AD  2000-24-11)  and  above 
the  entry  door  (Ll)  sliding  panel  of  the 
forward  drop  ceiling  on  the  passenger 
compartment,  if  not  corrected,  could 
result  in  electrical  arcing,  and 
consequent  electrical  fire  in  the 
passenger  compartment. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  BiUletin  MDll- 
24A068,  Revision  02,  dated  May  16, 
2001.  The  service  bulletin  describes 
procedures  for  a  general  visual 
inspection  of  the  wire  assembly  support 
installation  above  the  entry  door  (Ll ) 
sliding  panel  for  chafing  per  the  service 
bulletin;  and  repair,  if  necessary.  The 
service  bulletin  also  describes 
procedures  for  replacing  the  wire 
support  bracket  with  new  support  clip 
assemblies  and  ensuring  adequate 
clearance  exists  for  all  parts  of  the  wire 
assembly,  including  breakouts  to 
module  blocks  and  grounds.  In  addition, 
the  effectivity  listing  of  Revision  02  of 
the  service  bulletin  removes  certain 
airplanes  and  adds  others,  which  are 
subject  to  the  identified  unsafe 
condition. 

Accomplishment  of  the  actions 
specified  in  Revision  02  of  service 
bulletin  is  intended  to  adequately 
address  chafing  of  electrical  wire 
assemblies  above  the  entry  door  (Ll) 
sliding  panel  of  the  forward  drop  ceiling 
on  the  passenger  compartment,  which 
could  result  in  electrical  arcing,  and 
consequent  electrical  fire  in  the 
passenger  compartment. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
supersede  AD  2000-24-11  to  continue 
to  require,  among  other  actions,  a  one- 
time inspection  to  detect  discrepancies 
at  certain  areas  around  the  entry  light 
coimector  of  the  sliding  ceiling  panel 
above  the  forward  passenger  doors; 
repair,  if  necessary;  and  installation  or 
modification  of  a  flapper  door  ramp 


deflector  on  the  forward  entry  drop 
ceiling  structure.  The  proposed  AD  also 
would  require  accomplishment  of  the 
actions  specified  in  Boeing  Alert  Service 
Bulletin  MDl  1-24A068,  Revision  02, 
dated  May  16,  2001,  described 
previously. 

Explanation  of  Change  to  Applicability 

The  applicability  of  this  proposed  AD 
references  Boeing  Alert  Service  Bulletin 
MD11-24A068,  Revision  02,  dated  May 
16,  2001,  as  one  of  the  appropriate 
sources  of  service  information  for 
determining  the  affected  Model  MD-11 
and  -llF  airplanes,  rather  than 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A068,  Revision  01, 
dated  March  8, 1999,  as  referenced  in 
the  applicability  of  AD  2000-24-11.  As 
indicated  above.  Revision  02  includes 
additional  airplanes  that  are  subject  to 
the  requirements  of  this  AD.  Also,  the 
applicability  of  this  AD  excludes 
airplanes  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A068,  Revision  02. 
dated  May  16,  2001,  that  have  been 
modified  from  a  passenger  to  a  freighter 
configuration  and  have  had  the  entry 
door  (Ll)  sliding  panel  described  in  the 
service  bulletin  removed.  In  addition, 
we  have  revised  the  applicability  of  the 
existing  AD  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Cost  Impact 

1 .  Actions  Currently  Required  by  AD 
2000-24-11  and  Retained  in  This  AD. 

There  are  approximately  110 
airplanes  of  the  affected  design  in  the 
worldwide  fleet  that  are  affected  by  the 
actions  currently  required  by  AD  2000- 
24-11  and  retained  in  this  proposed  AD. 
Of  these  110  airplanes,  the  FAA 
estimates  that  21  airplanes  of  U.S. 
registry  would  be  affected  by  proposed 
AD. 

The  inspection  to  detect  discrepancies 
aroimd  the  entry  light  connector  of  the 
slide  ceiling  panel  above  the  forward 
passenger  doors  takes  approximately  2 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  cxirrently  required 
inspection  on  U.S.  operators  is 
estimated  to  be  $2,520,  or  $120  per 
airplane. 

For  Group  1  airplanes  as  specified  in 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  06 
(approximately  16  airplanes  of  U.S. 
registry),  the  installation  of  the  flapper 
door  ramp  deflector  takes  approximately 
8  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  cost 


approximately  $455  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  installation  on  U.S. 
operators  of  Group  1  airplanes  is 
estimated  to  be  $14,960,  or  $935  per 
airplane. 

For  Group  2  airplanes  as  specified  in 
McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  06 
(approximately  8  airplanes  of  U.S. 
registry),  the  installation  of  the  flapper 
door  ramp  deflector  takes  approximately 
8  work  hours  per  airplane  to 
accomplish,  at  an  average  labor  rate  of 
$60  per  work  hour.  Required  parts  cost 
approximately  $890  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  installation  on  U.S. 
operators  of  Group  2  airplanes  is 
estimated  to  be  $10,960,  or  $1,370  per 
airplane. 

For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
24A068,  Revision  01,  dated  March  8, 
1999  (approximately  21  airplanes  of 
U.S.  registry),  the  inspection  of  the  wire 
assembly  support  installation  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  currently 
required  inspection  on  U.S.  operators  is 
estimated  to  be  $1,260,  or  $60  per 
airplane. 

For  airplanes  in  Groups  1  and  3  as 
specified  in  McDoimell  Douglas  Alert 
Service  Bulletin  MD11-25A194, 
Revision  06  (approximately  18  airplanes 
of  U.S.  registry),  the  modification  takes 
approximately  2  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  this 
currently  required  modification  on  U.S. 
operators  is  estimated  to  be  $2,160,  or 
$120  per  airplane. 

2.  New  Actions  Proposed  by  This  AD. 
There  are  approximately  195  Model 

MD-11  and  -llF  airplanes  of  the 
affected  design  in  the  worldwide  fleet 
that  are  affected  by  the  actions  required 
by  this  proposed  AD.  Of  these  195 
airplanes,  the  FAA  estimates  that  64 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  new  actions  that  are  proposed  in 
this  AD  action  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $294  per  airplane.  Based 
on  these  figures,  the  cost  impact  of  the 
newly  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$30,336,  or  $474  per  airplane. 

3.  Cost  Estimate  Calculation 
Information. 
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The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted.  The 
cost  impact  figiires  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Govenmient  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fait  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 


Table  1.— Applicability 


The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12018  (65  FR 
75612,  December  4,  2000),  and  by 
adding  a  new  airworthiness  directive 
(AD),  to  read  as  follows: 

McDonnell  Douglas:  Docket  2001-NM-62- 
AD.  Supersedes  AD  2000-24-11. 
Amendment  39-12018. 
Applicability:  The  following  airplanes 

listed  in  Table  1  of  this  AD.  certificated  in 

any  category: 


Model 

As  listed  in — 

Excluding  Airplanes— 

MD-11  and  MD-1 1 F  airplanes 

MD-11  and  MD-1  IF  airplanes 

McDonnell  Douglas  Alert  Service  Bulletin  MD11- 
24A194,  Revision  06,  dated  January  27,  2000. 

Boeing  Alert  Service  Bulletin  MD11-24A068.  Revi- 
sion 02,  dated  May  16,  2001. 

[reserved] 

Modified  from  a  passenger  to  a  freighter  configu- 

ration on  which  the  entry  door  (L1 )  sliding  panel 
described    in    Boeing    Alert    Service    Bulletin 
MD11-24A068,  Service  Revision  02,  dated  May 
16,  2001,  has  been  removed 

Note  1:  This  AD  applies  to  each  airplane 
identitied  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (g)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
beeneliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
-accomplished  previously. 

To  prevent  chafing  of  electrical  wire 
assemblies  above  the  forward  passenger 
doors  and  above  the  entry  door  (Ll)  sliding 
panel  of  the  forward  drop  ceiling  on  the 
passenger  compartment,  which  could  result 
in  electrical  arcing,  and  consequent  electrical 
fire  in  the  passenger  compartment, 
accomplish  the  following: 


Restatement  of  the  Requirements  of  AD 
2000-24-11 

Detailed  Visual  Inspection 

(a)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletins  MDll- 
25A194,  Revision  05,  dated  June  21,  1999; 
and  MDl  1-24 A068,  Revision  01.  dated 
March  8, 1999:  Within  10  days  after 
December  28, 1998  (the  effective  date  of  AD 
98-25-11  Rl,  amendment  39-10988), 
perform  a  detailed  visual  inspection  of  the 
aircraft  wiring  to  detect  discrepancies  that 
include  but  are  not  limited  to  frayed,  chafed, 
or  nicked  wires  and  wire  insulation  in  the 
areas  specified  in  paragraphs  (a)(1)  and  (a)(2) 
of  this  AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  visual  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  At  the  area  of  the  forward  drop  ceiling 
just  outboard  of  mod  block  S3-735,  and 


forward  and  inboard  of  the  light  ballast  for 
the  entry  light  on  the  sliding  ceiling  panel 
above  the  forward  left  passenger  door  (IL)  at 
station  location  x  =  24.75.  v  =  435.  and  z  = 
64.5. 

(2)  At  the  area  above  the  forward  right 
passenger  door  (IR)  at  station  location  x  = 
-30.  y  =  430.  and  z  =  70  in  the  ramp  deflector 
assembly  part  number  4223570-501 

Corrective  Action 

(b)  If  any  discrepancy  is  detected  during 
the  visual  inspection  required  by  paragraph 
(a)  of  this  AD.  prior  to  further  fiight.  repair 
in  accordance  with  Chapter  20.  Standard 
Wiring  Practices  of  the  MD-11  Wiring 
Diagram  Manual,  dated  lanuarv  1.  1998.  ur 
April  1,1998. 

Inspection,  Installation,  and  Modification 

(c)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Ser\ice  Bulletin  MDll- 
25A194,  Revision  05.  dated  [une  21.  1999;  or 
MDl  1-24 A068.  Revision  01.  dated  March  8. 
1999:  Within  6  months  after  March  23,  2000 
(the  effective  date  of  AD  2000-03-10, 
amendment  39-11569).  accomplish  the 
actions  specified  in  paragraphs  (c)(1).  (c)(2), 
(c)(3).  and  (c)(4)  of  this  AD.  as  applicable. 

(1)  For  Group  1  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05.  dated  lune  21. 
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1999:  Install  a  ramp  deflector  assembly  on 
the  right  side  forward  entry  drop  ceiling 
structure  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194,  Revision  05.  dated  June  21,  1999:  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06.  dated  January 
27.  2000.  After  the  effective  date  of  this  AD, 
only  Revision  06  of  the  alert  service  bulletin 
shall  be  used. 

(2)  For  Group  2  airplanes  listed  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  05.  dated  June  21, 
1999:  Install  a  ramp  deflector  assembly  on 
the  right  side  forward  entry  drop  ceiling 
structure  in  accordance  with  McDonnell 
Douglas  Alert  Service  Bulletin  MDll- 
25A194,  Revision  05,  dated  June  21.  1999;  or 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06,  dated  January 
27,  2000.  After  the  effective  date  of  this  AD.  ' 
only  Revision  06  of  the  alert  service  bulletin 
shall  be  used. 

Note  3:  Installation  of  a  ramp  deflector 
assembly  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MDll-25-194. 
dated  March  15,  1996;  Revision  01.  dated 
May  1, 1996;  Revision  02,  dated  July  12, 
1996;  Revision  03.  dated  December  12,  1996: 
or  Revision  04,  dated  March  8. 1999,  is 
acceptable  for  compliance  with  the 
requirements  of  paragraph  (c)(2j  of  this  AD. 

(3)  For  Group  3  airplanesJisted  in 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194.  Revision  05.  dated  June  21, 
1999:  Modify  the  previously  installed  ramp 
deflector  assembly  bracket  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-25A194,  Revision  05,  dated 
June  21,  1999;  or  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A194,  Revision  06. 
dated  January  27.  2000.  After  the  effective 
date  of  this  AD.  only  Revision  06  of  the  alert 
service  bulletin  shall  be  used. 

(4)  For  airplanes  listed  in  McDonnell 
Douglas  Alert  Service  Bulletin  MDl  1- 
24A068.  Revision  01.  dated  March  8.  1999: 
Perform  a  general  visual  inspection  of  the 
wire  assembly  support  installation  for 
evidence  of  chafing,  in  accordance  with  the 
service  bulletin.  If  any  chafing  is  detected, 
prior  to  further  flight,  repair  or  replace  any 
discrepant  part  with  a  new  part  in 
accordance  with  the  service  bulletin. 

Note  4:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  under  normally 
available  lighting  conditions  such  as 
daylight,  hangar  lighting,  flashlight,  or  drop- 
light,  and  may  require  removal  or  opening  of 
access  panels  or  doors.  Stands,  ladders,  or 
platforms  may  be  required  to  gain  proximity 
to  the  area  being  checked." 

One-Time  Inspection 

(d)  For  airplanes  other  than  those 
identified  in  paragraph  (a)  of  this  AD:  Within 
10  days  after  January  8,  2001  (the  effective 
date  of  AD  2000-24-11,  amendment  39- 
12018),  perform  a  detailed  visual  inspection 
of  the  aircraft  wiring  to  detect  discrepancies 
that  include  but  are  not  limited  to  fraved. 


chafed,  or  nicked  wires  and  wire  insulation 
in  the  areas  specified  in  paragraphs  (a)(1)  and 
(a)(2)  of  this  AD.  If  any  discrepancy  is  found, 
prior  to  further  flight,  repair  in  accordance 
with  the  requirements  of  paragraph  (b)  of  this 
AD. 

Note  5:  Accomplishment  of  the  inspection 
required  by  paragraph  (a)  of  AD  98-25-11 
Rl.  amendment  39-10988,  prior  to  the 
effective  date  of  this  AD,  is  acceptable  for 
compliance  with  paragraph  (d)  of  this  AD. 

Modification 

(e)  For  airplanes  listed  in  Group  3  of 
McDonnell  Douglas  Alert  Service  Bulletin 
MD11-25A194,  Revision  06,  dated  January 
27,  2000:  Within  6  months  after  January  8, 
2001.  modify  the  ramp  deflector  assembly 
support  bracket  on  the  right  side  forward 
entry  door  drop  ceiling  structure,  in 
accordance  with  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-25A194.  Revision  06. 
dated  January  27,  2000. 

New  Actions  Required  by  This  AD 

Inspection,  Corrective  Action,  if  Necessary, 
and  Replacement 

(f)  For  airplanes  listed  in  Groups  1  and  2 
in  Boeing  Alert  Service  Bulletin  MDll- 
24A068,  Revision  02,  dated  May  16,  2001: 
Within  6  months  after  the  effective  date  of 
this  AD.  do  the  actions  specified  in 
paragraphs  {f)(l)  and  (f)(2)  of  this  AD. 

(1)  Do  a  general  visual  inspection  of  the 
wire  assembly  support  installation  above  the 
entry  door  (Ll)  sliding  panel  of  the  forward 
drop  ceiling  of  the  passenger  compartment 
for  chafing  per  the  service  bulletin.  If  any 
chafing  is  found,  before  further  flight,  repair 
per  the  service  bulletin. 

(2)  Replace  the  wire  support  bracket  with 
new  support  clip  assemblies  and  ensure 
adequate  clearance  exists  for  all  parts  of  the 
wire  assembly,  including  breakouts  to 
module  blacks  and  grounds,  per  the  service 
bulletin. 

Alternative  Methods  of  Compliance 

(g)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager. 
Los  Angeles  ACO. 

Note  6:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(h)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Issued  in  Renton,  Washington,  on  August 
20,  2002. 

Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

[FR  Doc.  02-22005  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-Niyi-166-AD] 

RIN  212a-AA64 

Airworthiness  Directives;  McDonneii 
Douglas  IModel  MD-11  and  -11F 
Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Dou^as  Model  MD- 
11  and  -llF  airplanes.  This  proposal 
would  require  an  inspection  to  detect 
damage  of  the  wiring/bimdles  routed  to 
the  wire  support  bar  of  the  circuit 
breaker  panel  and  to  the  circuit 
breakers,  and  an  inspection  of  the 
wiring/bundles  for  correct  routing.  This 
proposal  also  would  require  installation 
of  protective  sleeving,  spacers,  and  sta- 
straps;  and  corrective/follow-on  actions, 
if  necessary.  This  action  is  necessary  to 
prevent  chafing  and  consequent  arcing 
or  loss  of  electrical  power  to  associated 
avionics  buses  in  the  upper  avionics 
circuit  breaker  panel  of  die  main 
observer's  station,  which  could  result  in 
smoke  and/or  fire  in  the  cockpit.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
166-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcommeni®faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-166-AD"  in  the 
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subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  infcMmation  may  be 
examined  at  the  FAA.  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Brett  Portwood, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  J(562)  627-5350;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Writer/Editor;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  conunents  issue-by-issue. 
For  example,  discuss  a  request  to 
chang^  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 


Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-166-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 


Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-166-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  an  incident  of  loss  of  28-volt 
alternating  current  (VAC)  instrument 
electrical  power  on  a  McDonnell 
Douglas  Model  MD-11  airplane. 
Investigation  revealed  a  wire  pulled  out 
at  the  upper  avionics  circuit  breaker 
panel  of  the  main  observer's  station. 
Boeing  conducted  inspections  on  six 
airplanes  that  revealed  improper  wire 
routing,  insufficient  chafe  protection, 
and  strained  wires  on  the  upper 
avionics  circuit  breaker  panel  area  on 
five  of  the  inspected  airplanes.  These 
conditions,  if  not  corrected,  could  result 
in  arcing  or  loss  of  electrical  power  to 
associated  avionics  buses  in  the  upper 
avionics  circuit  breaker  panel,  which 
could  result  in  smoke  and/or  fire  in  the 
cockpit. 

The  upper  avionics  circuit  breaker 
panel  of  the  main  observer's  station  on 
certain  MD-llF  airplanes  are  identical 
to  those  on  the  affected  MD-1 1 
airplanes.  Therefore,  both  of  these 
models  may  be  subject  to  the  same 
unsafe  condition. 

This  incident  is  not  considered  to  be 
related  to  an  accident  that  occiured  off 
the  coast  of  Nova  Scotia  involving  a 
McDonnell  Douglas  Model  MD-11 
airplane.  The  cause  of  that  accident  is 
still  under  investigation. 


Other  Related  Rulemaking 

We,  along  with  Boeing  and  operators 
of  Model  MD-11  and  -llF  airplanes,  is 
continuing  to  review  all  aspects  of  the 
service  history  of  those  airplanes  to 
identify  potential  unsafe  conditions  and 
to  take  appropriate  corrective  actions. 
This  proposed  airworthiness  directive 
(AD)  is  one  of  a  series  of  actions 
identified  during  that  process.  The 
process  is  continuing  and  we  may 
consider  additional  rulemaking  actions 
as  further  results  of  the  review  become 
available. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MDll- 
24A179,  Revision  02.  dated  December 
19,  2001,  which  describes  the  following 
procedures: 

1.  Doing  a  detailed  inspection  to 
detect  damage  of  the  wiring/bundles 
routed  to  the  wire  support  bar  of  the 
circuit  breaker  panel  and  to  the  circuit 
breakers; 

2.  Doing  a  general  visual  inspection  of 
the  wiring/bundles  for  correct  routing 
and  making  sure  that  ABS9108  (16- 
gauge  power  feeders)  routing  provides 
adequate  stress  relief  from  the  support 
bar  to  bus  termination  points; 

3.  Installing  protective  sleeving, 
spacers,  and  sta-straps; 

4.  Repairing  or  replacing  any  damaged 
wiring/bundle  with  new  wiring; 

5.  Replacing  the  wire  clamp  located 
on  the  support  bar  of  the  circuit  breaker 
panel  with  a  new  clamp,  if  necessary; 
and 

6.  Modifying  the  wire  routing,  if 
necessary. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously. 

Explanation  of  AD  Applicability 

We  have  specified  model  designations 
in  the  applicability  of  this  proposed  AD 
as  published  in  the  most  recent  type 
certificate  data  sheet  for  the  affected 
models.  These  model  designations  differ 
in  the  referenced  service  bulletin. 

Cost  Impact 

There  are  approximately  195  Model 
MD-11  and -1  IF  airplanes  of  the 
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a£fected  design  in  the  worldwide  fleet. 
We  estimate  that  72  airplanes  of  U.S. 
registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish  the  proposed 
inspections  and  modification,  and  that 
the  average  labor  rate  is  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  inspections  and 
modification  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $12,960,  or 
$180  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accompUsh  those  actions  in  the  futiu-e  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Uiat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Sobiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

Hie  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 


39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-166- 
AD. 

Applicability:  Model  MD-11  and  -llF 
airplanes,  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-24A179,  Revision  02.  dated 
December  19,  2001;  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it.  . 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  and  consequent  arcing 
or  loss  of  electrical  power  to  associated 
avionics  buses  in  the  upper  avionics  circuit 
breaker  panel,  which  could  result  in  smoke 
and/or  fire  in  the  cockpit,  accomplish  the 
following: 

Inspection,  Corrective  Actions,  Modification, 
and  Installation 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  do  the  actions  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this  AD, 
per  Boeing  Alert  Service  Bulletin  MDll- 
24A179,  Revision  02,  dated  December  19, 
2001. 

(1)  Do  a  detailed  inspection  to  detect 
damage  of  the  wiring/bundles  routed  to  the 
wire  support  bar  of  the  circuit  breaker  panel 
and  to  the  circuit  breakers. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(2)  Do  a  general  visual  inspection  of  the 
wiring/bundles  for  correct  routing.  Make  sure 
ABS9108  (16-gauge  power  feeders)  routing 


provides  adequate  stress  relief  from  the 
support  bar  to  bus  termination  points. 

Note  3:  For  the  purposes  of  this  AD,^  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  fi^m  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(3)  Install  protective  sleeving,  spacers,  and 
sta-straps. 

Corrective/Follow-On  Actions,  if  Necessary 

(b)  Before  further  flight  after  doing  the 
inspections  required  by  paragraphs  (a)(1)  and 
{a)(2)  of  this  AD,  do  the  applicable 
corrective/follow-on  action(s)  specified  in 
"Table-Corrective/Follow-On  Actions"  of 
this  AD  per  Boeing  Alert  Service  Bulletin 
MD11-24A179,  Revision  02,  dated  December 
19,  2001.  Table— Corrective/Follow-Qn 
Actions  is  as  follows: 

Table.— Corrective/Follow-On 
Actions 


If— 

Then- 

(1)  Any  damaged 

Repair  or  replace  any 

wiring/bundle  is 

damaged  wiring^ndle 

detected. 

with  new  wiring. 

(2)  Correct  rout- 

Replace the  wire  clamp 

ing  is  detected. 

located  on  the  support 

bar  of  the  circuit  break- 

er panel  with  a  new 

clamp. 

(3)  Incorrect  rout- 

Modify wire  routing,  and 

ing  is  detected. 

replace  the  wire  clamp 

located  on  the  support 

bar  of  the  circuit  break- 

er panel  with  a  new 

clamp. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO.  • 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 
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Issued  in  Renton,  Washington,  on  August 
20,  2002. 

Vi  L.  Upski. 

Manager,  Transport  Airplane  Directomte. 
Aircraft  Certification  Service. 

[FR  Doc.  02-22006  Filed  a-2a-02;  8:45  am] 

NLLMQ  CODE  4«10-1>-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

DEPARTMENT  OF  THE  INTERIOR 

Office  of  Insular  AffMrs 

15  CFR  Part  303 

[Doekit  No.  9912283S0-217B-03) 

RIN0625-AA57 

Ctianges  In  the  Inauiar  Poaaesslons 
Watch,  Watch  Movement  and  Jewelry 


AGENCIES:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce;  OfBce  of 
Insular  Afhirs,  Department  of  the 
Interior. 

ACTION:  Notice  of  proposed  rulemaking 
and  request  for  comments. 

SUMMARY:  The  Departments  propose 
amending  their  regulations  governing 
watch  duty-exemption  allocations  and 
the  watch  and  jewelry  duty-refund 
benefits  for  producers  in  the  United 
States  insular  possessions  (the  U.S. 
Virgin  Islands,  Guam,  American  Samoa 
and  the  Commonwealth  of  the  Northern 
Mariana  Islands).  The  proposed  rule 
would  amend  ITA  regulations  by 
clarifying  the  meaning  of  "permanent 
resident"  which  is  a  term  used  in  Pub. 
L.  97-446  and  the  current  regulations. 
DATES:  Written  comments  must  be 
received  on  or  before  September  30, 
2002. 

ADDRESSES:  Address  written  comments 
to  Faye  Robinson,  Acting  Director, 
Statutory  Import  Programs  Staff,  FCB, 
Suite  4100W.  U.S.  Department  of 
Commerce,  14th  and  Constitution  Ave., 
NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT:  Faye 
Robinson,  (202)  482-3526.  same  address 
as  above. 

SUPPlfMENTARY  INFORMATION:  The 
insular  possessions  watch  industry 
provision  in  Sec.  110  of  Pub.  L.  97-446 
(96  Stat.  2331)  (1983).  as  amended  by 
Sec.  602  of  Pub.  L.  103-465  (108  Stat. 
4991)  (1994);  additional  U.S.  Note  5  to 
chapter  91  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS").  as  amended  by  Pub.  L.  94- 


241  (90  Stat.  263)  (1976)  requires  the 
Secretary  of  Commerce  and  the 
Secretary  of  the  Interior,  acting  jointly, 
to  establish  a  limit  on  the  quantity  of 
watches  and  watch  movements  which 
may  be  entered  free  of  duty  during  each 
calendar  year.  The  law  also  requires  the 
Secretaries  to  establish  the  shares  of  this 
limited  quantity  which  may  be  entered 
from  the  Virgin  Islands,  Guam, 
American  Samoa  and  the 
Commonwealth  of  the  Northern  Mariana 
Islands  ("CNMI").  After  the 
Departments  have  verified  the  data 
submitted  on  the  annual  application 
(Form  rrA-334P),  the  producers'  duty- 
exemption  allocations  are  calculated 
from  the  territorial  share  in  accordance 
with  15  CFR  303.14  and  each  producer 
is  issued  a  duty-exemption  license.  The 
law  further  requires  the  Secretaries  to 
issue  duty-refund  certificates  to  each 
territorial  watch  and  watch  movement 
producer  based  on  the  company's  duty- 
free shipments  and  creditable  wages 
paid  during  the  previous  calendar  year. 
Pub.  L.  106-36  (113  Stat.  127)  (1999) 
authorizes  the  issuance  of  a  duty-refund 
certificate  to  each  territorial  jewelry 
producer  for  any  article  of  jewelry 
provided  for  in  heading  7113  of  the 
HTSUS  which  is  the  product  of  any 
such  territory.  The  value  of  the 
certificate  is  based  on  creditable  wages 
paid  and  duty-free  units  shipped  into 
the  United  States  during  the  previous 
calendar  year.  Although  the  law 
specifically  mentions  the  U.S.  Virgin 
Islands.  Guam  and  American  Samoa,  the 
issuance  of  the  duty-refund  certificate 
would  also  apply  to  the  CNMI  due  to 
the  Covenant  to  Establish  a 
Commonwealth  of  the  Northern  Mariana 
Islands  in  Political  Union  with  the 
United  States  of  America  (Pub.  L.  94- 
241),  which  states  that  goods  frtim  the 
CNMI  are  entitled  to  the  same  tariff 
treatment  as  imports  bova.  Guam.  See 
also  19  CFR  7.2(a).  In  order  to  be 
considered  a  product  of  such  territories, 
the  jewelry  must  meet  the  U.S.  Customs 
Service  substantial  transformation 
requirements  (the  jewelry  must  become 
a  new  and  different  article  of  commerce 
as  a  resiilt  of  production  or  manufacture 
performed  in  the  territory).  To  receive 
duty-free  treatment,  the  jewelry  must 
also  satisfy  the  requirements  of  General 
Note  3(a)(iv)  of  the  HTSUS  and 
applicable  Customs  Regulations  (19  CFR 
7.3). 

Proposed  Amendments 

We  propose  amending  Subpart  A 
§  303.2(a)  by  adding  paragraph  (a)(16) 
and  Subpart  B  §  303.16(a)  by  adding 
paragraph  (a)(ll)  to  provide  a  definition 
for  "permanent  resident"  in  order  to 
clarify  the  meaning  of  the  twm  for 


purposes  of  the  insular  program.  The 
program  was  designed  to  spur  local 
employment  by  giving  producers 
benefits  based  on  creditable  wages  paid 
to  local  people  who  were  permanently 
domiciled  in  the  insular  possessions. 
Therefore,  the  Annual  Application 
(Form  ITA-334P)  has  always  required 
each  applicant  to  state  the  wages  paid 
to  employees  who  did  not  reside  and 
work  in  the  territory  for  at  least  six 
months  during  the  calendar  year  so  that 
the  wages  paid  to  non-residents  could 
be  deducted  from  the  total  wages  before 
the  creditable  wages  benefits  were 
calculated.  The  program  was  not 
designed  to  give  benefits  based  on 
creditable  wages  paid  to  program 
owners,  shareholders  or  employees  who 
are  not  domiciled  in  the  insular 
possessions.  We  propose  a  definition 
that  would  continue  to  provide 
producers  with  benefits  based  on 
creditable  wages  including  the 
creditable  wages  paid  to  prograra 
workers  who  meet  the  permanent 
resident  criteria  which  require  a  person 
with  one  or  more  residences  outside  the 
insular  possessions  to  maintain  his  or 
her  domicile  in  the  insular  possessions, 
to  reside  [i.e.,  be  physically  present  for 
at  least  183  days  per  year)  and  work  in 
the  territory  at  a  program  company,  and 
to  maintain  his  or  her  principal  office 
for  day-to-day  work  in  the  insular 
possessions.  There  will  continue  to  be 
no  benefits  based  on  wages  paid  to 
persons  who  do  not  meet  these 
permanent  resident  criteria. 

Administrative  Law  Requirements 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  et  seq.,  the 
Chief  Counsel  for  Regulation  at  the 
IDepartment  of  Commerce  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  that  the 
proposed  rule,  if  promulgated  as  final, 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rulemaking  would  clarify 
the  meaning  of  "permanent  resident". 
The  clarification  would  have  no 
economic  impact  on  the  companies 
since  this  would  not  be  a  change  in 
policy  and  this  would  have  no  new 
burdens  since  there  would  be  no  new 
paperwork  requirements. 

Paperwork  Reduction  Act 

This  proposed  rulemaking  does  not 
involve  new  coUection-of-information 
requirements  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995.  Collection 
activities  are  currently  approved  by  the 
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Office  of  Management  and  Budget  under 
control  numbers  0625-0040  and  0625- 
0134. 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection  of  information  unless 
it  displays  a  currently  valid  OMB 
Control  Number. 

Executive  Order  12866 

It  has  been  determined  that  the 
proposed  rulemaking|is  not  significant 
for  purposes  of  Executive  Order  12866. 

List  of  Subiects  in  15  CFR  Part  303 

Administrative  practice  and 
procedure,  American  Samoa,  Customs 
duties  and  inspection,  Guam,  Imports, 
Marketing  quotas.  Northern  Mariana 
Islands,  Reporting  and  recordkeeping 
requirements.  Virgin  Islands,  Watches 
and  jewelry. 

For  reasons  set  forth  above,  the 
Departments  propose  to  amend  15  CFR 
Part  303  as  follows: 

PART  303— WATCHES,  WATCH 
MOVEMENTS  AND  JEWELRY 
PROGRAM  I 

1.  The  authority  citation  for  15  CFR 
Part  303  continues  to  read  as  follows: 

Autfajority:  Pub.  L.  97-446.  96  Stat.  2331 
(19  U.S.C.  1202.  note):  Pub.  L.  103^65,  108 
Stat.  4991;  Pub.  L.  94-241.  90  Stat.  263  (48 
U.S.C.  1681.  note):  Pub.  L.  106-36,  113 
Stat.127,167. 

2.  Section  303.2  is  amended  by 
adding  paragraph  (a)(16)  as  follows: 

§  303^    Definitions  and  forms. 

(a)*  *  * 

(16)  Permanent  resident  means  a 
person  with  one  residence  which  is  in 
the  insular  possessions  or  a  person  with 
one  ot  more  residences  outside  the 
insular  possessions  who  meets  criteria 
that  include  maintaining  his  or  her 
domicile  in  the  insidar  possessions, 
residing  (i.e.,  be  physically  present  for  at 
least  183  days  per  year)  and  working  in 
the  territory  at  a  program  company,  and 
maintaining  his  or  her  primary  office  for 
day-to-day  work  in  the  insular 
possessions.  ^ 

***** 

3.  Section  303.16  is  amended  by 
adding  paragraph  (a)(ll)  as  follows: 

§303.16    Definitions  and  forms. 

(a)*  *  * 

(11)  Permanent  resident  means  a 
person  with  one  residence  which  is  in 
the  insular  possessions  or  a  person  with 
one  or  more  residences  outside  the 
insular  possessions  who  meets  criteria 
that  include  maintaining  his  or  her 


domicile  in  the  insular  possessions, 
residing  [i.e.,  be  physically  present  for  at 
least  183  days  per  year)  and  working  in 
the  territory  at  a  program  company,  and 
maintaining  his  or  her  primary  office  for 
day-to-day  work  in  the  insular 
possessions. 
***** 

f  aryar  Stiirzad, 

Assistant  Secretary  for  Import 
Administration,  Department  of  Commerce. 

Nikolao  Pula, 

Acting  Deputy  Assistant  Secretary  for  Insular 

Affairs,  Department  of  the  Interior. 

[FR  Doc.  02-22106  Filed  8-28-02;  8:45  am] 

BILLING  COOES  SSIO-OS-P;  4310-93-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Part  35 

[Docltet  No.  RIM02-12-000] 

Standardization  of  Small  Generator 
Interconnection  Agreements  and 
Procedures;  Advance  Notice  of 
Proposed  Rulemaking;  Notice  of  Staff 
Public  Meeting 

August  20.  2002. 

AGENCY:  Federal  Energy  Regulatory 
Commission,  DOE. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  staff  public  meeting. 

SUil«l«ARY:  On  August  16,  2002  (67  FR 
54749.  August  26,  2002),  the  Federal 
Energy  Regulatory  Commission 
(Commission)  issued  an  Advance  Notice 
of  Proposed  Rulemaking  seeking 
comments  on  standard  small  generator 
interconnection  agreements  and 
procedures  that  would  be  applicable  to 
all  public  utilities  that  own,  operate,  or 
control  transmission  facilities  xmder  the 
Federal  Power  Act.  This  document 
announces  a  staff  public  meeting  that 
will  enable  the  parties  to  discuss  and 
reach  consensus  on  the  proposed 
agreements  and  procedures. 
DATES:  The  meeting  will  take  place 
September  9  and  10,  2002,  at  10  a.m. 
ADDRESSES:  Commission  Meeting  Room, 
Federal  Energy  Regulatory  Comgiission, 
888  First  Street,  NE.,  Washington,  DC 
20426. 

FOR  FURTHER  INFORMAHON  CONTACT: 

Michael  G.  Henry  (Legal  Information), 
Office  of  the  General  Coimsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426,  (202)  502-8532. 

G.  Patrick  Rooney  (Technical 
Information),  Office  of  Market,  Tariffs 


and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
6205. 

Bruce  A.  Poole  (Technical  Information), 
Office  of  Market,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502- 
8468. 

James  S.  Ballard  (Technical 
Information),  Office  of  Market,  Tariffs 
and  Rates,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washmgton,  DC  20426,  (202)  502- 
8729. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Energy  Regulatory  Commission 
(Commission)  has  issued  an  Advance 
Notice  of  Proposed  Rulemaking  seeking 
comments  on  standard  small  generator 
interconnection  agreements  and 
procedures  that  would  be  applicable  to 
all  public  utiUties  that  own,  operate,  or 
control  transmission  facilities  under  the 
Federal  Power  Act. 

The  Commission  has  directed  staff  to 
try  to  develop  a  consensus  on  the 
standard  small  generator 
interconnection  agreements  and 
procedures.  To  this  end,  the 
Commission  staff  will  hold  a  meeting  on 
Monday,  September  9,  fi'om  10  a.m. 
until  5  p.m.  in  the  Commission  Meeting 
Room  at  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC.  Breakout  discussion 
meetings  will  be  continued  on  Tuesday, 
September  10,  2002.  These  meetings 
will  be  open  to  the  public. 

All  subsequent  public  meetings  to 
discuss  standard  small  generator 
intercoimection  agreements  and 
procedures  will  be  annoimced  on  the 
Commission's  Internet  site  at  http:// 
www.ferc.gov/electric/gen_inter.htm. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22024  Filed  8-28-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Highway  Administration 

23  CFR  Part  630 

[FHWA  Docicet  No.  FHWA-2001-11130] 

BIN  212S-C29 

Worit  Zone  Safety 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Cancellation  of  public  meeting. 

SUMMARY:  The  FHWA  published  a 
notice  of  public  meetings  August  9, 
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2002,  67  FR  51802,  which  were 
scheduled  for  Thursday,  August  29, 
Thursday,  September  19,  and 
Wednesday,  September  25,  2002,  from 
10  to  2  p.m.,  highlight  the  reasons  for 
the  work  zone  safety  Advance  Notice  of 
Proposed  RiUemaking  (ANPRM),  and 
based  on  the  comments  received, 
discuss  the  possible  impacts  that  a 
rulemaking  might  have  on  the  current 
regulation.  The  meeting  scheduled  for 
Thursday,  August  29.  2002,  from  10  to 
2  p.m.  is  cancelled  due  to  a  lack  of 
adequate  facilitation.  The  remaining 
meetings  are  to  be  held  as  scheduled. 

DATES:  The  meeting  scheduled  for 
Thursday,  August  29,  2002,  from  10  to 
2  p.m.  is  cancelled.  Meetings  will  be 
held  on  Thursday,  September  19  and 
Wednesday,  September  25,  2002  bom 
10  to  2  p.m. 

ADDRESSES:  Cambridge  Systematics, 
4445  Willard  Avenue.  Suite  300,  Chevy 
Chase,  MD  20815.  Telephone:  (301) 
347-0100  and  Fax:  (301)  347-0101. 

FOR  FURTHER  INFORMATION  CONTACT: 

Persons  needing  further  information 
contact  Mike  Harris  at  PB  Farradjme, 
Inc.,  by  telephone  at  (703)  742-5759  or 
by  Fax  at  (703)  742-5989.  The  U.S.  DOT 
contact  is  Scott  Battles,  FHWA,  400 
Seventh  Street  SW.,  Washington.  DC 
20590.  (202)  366-4372.  Office  hours  are 
from  7:45  a.m.  to  4:15  p.m..  e.t..  Monday 
through  Friday,  except  legal  holidays. 

SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  by  using  a 
computer,  modem,  and  suitable 
communications  software  &t)m  the 
Government  Printing  Office's  Electronic 
Bulletin  Board  Services  at  (202)  512- 
1661.  Internet  users  may  reach  the 
Office  of  the  Federal  Register's  home 
page  at:  http://www.nara.gov/fedreg  and 
the  Government  Printing  Office's  web 
site  at  http://www/access.gpo.gov. 

Authority:  23  U.S.C.  106, 109. 115.  315, 
320,  and  402(a);  23  CFR  1.32;  49  CFR  1.48; 
sec.  1051,  Pub.  L.  1022-240, 105  Stat.  2001; 
sec.  358(b).  Pub.  L.  104-59, 109  Stat.  625. 

Issued  on:  August  26,  2002. 
lefiiery  Lindley, 

Director,  Office  of  Travel  Management. 
Federal  Highway  Administration. 
[FR  Doc.  02-22257  Filed  8-27-02;  2:38  pmj 
BILUNG  CODE  4910-22-M 


DEPARTMENT  OF  DEFENSE 

Department  of  ttte  Army,  Corps  of 
Engineers 

33  CFR  Part  385 

Programmatic  Regulations  for  the 
Comprehensive  Everglades 
Restoration  Plan 

AGENCY:  Army  Corps  of  Engineers,  DOD. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Army  Corps  of  Engineers 
will  hold  public  meetings  in  South 
Florida  on  the  proposed  rule  to  establish 
programmatic  regulations  for  the 
Comprehensive  Everglades  Restoration 
Plan.  Congress  approved  the 
Comprehensive  Everglades  Restoration 
Plan  in  section  601  of  the  Water 
Resources  Development  Act  of  2000, 
Pub.  L.  106541.  114  Stat.  2680,  which 
was  enacted  into  law  on  December  11, 
2000.  The  Act  requires  the  Secretary  of 
the  Army  to  promulgate  programmatic 
regulations  within  two  years  to  ensure 
that  the  goals  and  purposes  of  the 
Comprehensive  Everglades  Restoration 
Plan  are  achieved. 
DATES:  The  public  meetings  are 
scheduled  to  begin  at  7  p.m.  as  follows: 

September  10,  2002— Miami,  Florida 
September  19,  2002— West  Palm  Beach, 
Florida 

ADDRESSES:  The  meeting  locations  are: 
For  the  September  10,  2002  meeting: 
Florida  Memorial  College,  Banquet 
Hall,  15800  NW  42nd  Ave,  Miami, 
Florida. 
For  the  September  19,  2002  meeting: 
South  Florida  Water  Management 
District  Headquarters  Auditorium, 
3301  Gim  Club  Road,  West  Palm 
Beach,  Florida. 
FOR  FURTHER  INFORMATION  CONTACT:  Stu 
Appelbaum,  Corps  of  Engineers, 
Jacksonville  District,  at  the  above 
address,  phone  (904)  232-1877;  fax 
(904)  899-5001.  You  may  also  access 
the  programmatic  regulations  web  page 
at:  http://www.evergladesplan.org/pm/ 
progr_regs.shtml/. 
SUPPLEMENTARY  INFORMATION: 

On  August  2,  2002  the  Army 
pubhshed  the  proposed  rule  to  establish 
the  programmatic  regulations  in  the 
Federal  Register.  We  will  accept 
comments  on  the  proposed  rule  imtil 
October  1,  2002.  The  proposed 
regulations  establish  processes  and 
procedures  that  will  guide  the  Army 
Corps  of  Engineers  and  its  partners  in 
the  implementation  of  the 
Comprehensive  Everglades  Restoration 
Plan.  The  purpose  of  the  public 
meetings  is  to  provide  the  public  the 


opportunity  to  make  oral  and/or  written 
comments  on  the  proposed  rule  to  the 
Army  Corps  of  Engineers.  An  electronic 
copy  of  the  proposed  rule  is  available 
from  the  Office  of  the  Federal  Register's 
home  page  at  http://www.archives.gov/ 
federal  register /index. html  and  from  the 
programmatic  regulations  web  page  at: 
h  ttp  .//www.  evergladesplan .  org/pm/ 
progr_regs_proposed_rule.shtml. 

You  may  submit  your  comments  on 
the  proposed  rule  by  any  of  several 
methods: 

1 .  You  may  submit  written  comments 
to  U.S.  Army  Corps  of  Engineers,  ATTN: 
CESAJ-DR-R,  P.O.  Box  4970, 
Jacksonville,  FL  32232-0019. 

2.  You  may  send  comments  by 
electronic  mail  (e-mail)  to: 
proregs@usace.  army.  mil. 

3.  You  may  also  submit  comments 
through  the  Internet  by  completing  a 
comment  form  on  the  programmatic 
regulations  web  page  at;  http:// 
www.  evergladesplan .  org/pm/ 
progrregscommen  tjorm .  sh  tmll . 

If  submitting  comments  by  electronic 
format,  please  submit  them  in  ASCII  file 
format  or  Word  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  include  your  name 
and  return  e-mail  address  in  your  e-maii 
message.  Please  note  that  your  e-mail 
address  will  not  be  retained  at  the 
termination  of  the  public  comment 
period. 

Agenda  of  the  Meeting 

Each  public  meeting  will  begin  with 
the  Army  Corps  of  Engineers  providing 
a  brief  siunmary  presentation  on  the 
proposed  rule.  Following  the 
presentation,  the  public  will  be  given 
the  opportimity  to  speak.  Speaker 
request  cards  will  be  available  at  the 
meeting  for  anyone  wishing  to  speak. 

Authority:  Sec.  601.  Pub.  L.  106-541. 114 
Stat.  2680;  10  U.S.C.  3013(g)(3);  33  U.S.C.  1 
and  701;  and  5  U.S.C.  301. 

Dated:  August  20,  2002. 
R.L.  Brownlee, 

Under  Secretary  of  the  Army,  Acting  Assistant 
Secretary  of  the  Army  (Civil  Works), 
Department  of  the  Army. 
(FR  Doc.  02-21988  Filed  8-28-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[TM-186;  TN-187;  TN-202;  TN-20S- 
200207b;  FRL-7270-5] 

Approval  and  Promulgation  of 
Implementation  Plans  Tennessee: 
Approval  of  Revisions  to  Tennessee 
bnplefflentation  Plan 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  The  EPA  proposes  to  approve 
the  State  implementation  plan  (SIP) 
revisions  submitted  by  the  State  of 
Tennessee  for  the  purpose  of  revising 
the  regulations  for  construction  and 
operating  permits,  general  provisions 
and  applicability,  and  conflict  of 
interest  in  the  Teimessee  SIP.  In  the 
Final  Rules  section  of  this  Federal 
Register,  the  EPA  is  approving  the 
State's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 


rule.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  The  EPA 
will  not  institute  a  second  comment 
period  on  this  document.  Any  parties 
interested  in  commenting  on  this 
docmnent  should  do  so  at  this  time. 
DATES:  Written  comments  must  be 
received  on  or  before  September  30, 
2002. 

ADDRESSES:  All  conunents  should  be 
addressed  to  Steven  M.  Scofield  at  the 
EPA,  Region  4  Air  Planning  Branch,  61 
Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960. 

Copies  of  the  State  submittals  are 
available  at  the  following  addresses  for 
inspection  during  normal  business 
hours: 
Air  and  Radiation  Docket  and 

Information  Center  (Air  Docket  6102), 

U.S.  Environmental  Protection  . 

Agency,  401  M  Street,  SW., 

Washington,  DC  20460. 
Environmental  Protection  Agency, 

Region  4  Air  Plaiming  Branch,  61 


Forsyth  Street,  SW.,  Atlanta,  Georgia 
30303-8960.  Steven  M.  Scofield,  404/ 
562-9034. 

Division  of  Air  Pollution  Control, 
Tennessee  Department  of 
Enviroimient  and  Conservation,  L  &  C 
Aimex,  9th  Floor,  401  Church  Street, 
Nashville,  Tennessee  37243-1531. 
615/532-0554. 

FURTHER  INFORMATION  CONTACT:  Steven 
M.  Scofield;  Regulatory  Development 
Section;  Air  Planning  Branch;  Air, 
Pesticides  and  Toxics  Management 
Division;  U.S.  EnvironmentaJ  Protection 
Agency  Region  4;  61  Forsyth  Street, 
SW.;  Atlanta,  Georgia  30303-8960.  Mr. 
Scofield  can  also  be  reached  by  phone 
at  (404)  562-9034  or  by  electronic  mail 
at  scofield.steve@epa.gov. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information  see  the  direct 
final  rule  which  is  published  in  the 
Final  Rules  section  of  this  Federal 
Register. 

Dated:  July  30.  2002. 
J.I.  Palmer,  Jr., 

Regional  Administrator,  Region  4. 
[FR  Doc.  02-22090  Filed  8-28-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Intergovernmental  Advisory 
Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Due  to  travel  restrictions 
presently  in  effect  as  a  result  of 
unusually  high  Federal  wildfire  fighting 
costs,  the  Intergovernmental  Advisory 
Committee  (lAC)  will  have  a  conference 
call  (in  lieu  of  a  formal  meeting)  that  is 
scheduled  from  11  a.m.-12:30  p.m.  on 
September  10,  2002.  The  conference 
line  phone  nimiber  for  the  call  is  208- 
334-9840.  The  primary  purpose  of  the 
call  is  to  provide  an  update  on  recent 
events  regarding  implementation  of  the 
Northwest  Forest  Plan  (NWFP).  Agenda 
items  to  be  discussed  include  the  latest 
developments  with  respect  to  improving 
upon  the  present  coiirse  of  NWFP 
implementation  and  future  lAC 
operations.  Written  comments  may  be 
.  submitted,  and  interested  persons  are 
invited  to  participate. 

FOR  FURTHER  MFORMATION  CONTACT: 

Questions  regarding  this  meeting  may 
be  directed  to  Steve  Odell,  Executive 
Director,  Regional  Ecosystem  Office,  333 
S.W.  First  Avenue,  P.O.  Box  3623, 


Portland,  OR  97208  (Phone:  503-808- 
2165). 

Dated:  August  21.  2002. 
Stephen  J.  Odell, 

Designated  Federal  Official. 

[FR  Doc.  02-22165  Filed  8-28-02;  8:45  am] 

BHJJNG  CODE  341fr-11-M 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

Notice  of  Meeting 

AGENCY:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board]  has  scheduled  its 
regular  business  meetings  to  take  place 
in  Washington,  E)C,  on  Tuesday  and 
Wednesday,  September  10-11,  2002,  at 
the  times  and  location  noted  below. 
DATES:  The  schedule  of  events  is  as 
follows: 

Tuesday,  September  10,  2002 

1:30-3  p.m.:  Committee  of  the  Whole- 
Questions  and  Answers  on  ADA/ ABA 
Final  Rule  (Closed  Session). 

3:30-5  p.m.:  Board  Meeting. 

Wednesday,  September  11,  2002 

9-Noon:  Technical  Programs 

Committee. 
1:30-2:30  p.m.:  Planning  and  Budget 

Committee 
2:30—4:30  p.m.:  Executive  Conmiittee. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Marriott  at  Metro  Center  Hotel,  775 
12th  Street,  NW.,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  regarding  the 


meetings,  please  contact  Lawrence  W. 
Roffee,  Executive  Director.  (202)  272- 
0001  (voice)  and  (202)  272-0082  (TTY). 

SUPPLEMENTARY  INFORMATION:  At  the 
Board  meeting,  the  Access  Board  will 
consider  the  following  agenda  items. 

Open  Meetii^ 

•  Executive  Director's  Report. 

•  Approval  of  the  July  10,  2002  Board 
Meeting  Minutes. 

•  ADA  and  ABA  Accessibility 
Guidelines. 

All  meetings  are  accessible  to  persons 
with  disabilities.  Sign  language 
interpreters  and  an  assistive  listening 
system  are  available  at  all  meetings. 
Persons  attending  Board  meetings  are 
requested  to  refrain  from  using  perfume, 
cologne,  £uid  other  fragrances  for  the 
comfort  of  other  participants. 

Lawrence  W.  RofTee, 

Executive  Director. 

|FR  Doc.  02-22011  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  81S0-01-P 


DEPARTMENT  OF  COMMERCE 

Economic  Development  Administration 

Notice  Of  Petitions  by  Producing  Firms 
for  Determination  of  Eligibility  To 
Apply  for  Trade  Adjustment 
Assistance 

AGENCY:  Economic  Development 
Administration  (EDA). 

ACTION:  To  Give  All  Interested  Parties  an 
Opportunity  to  Comment. 

Petitions  have  been  accepted  for  filing 
on  the  dates  indicated  from  the  firms 
listed  below. 


List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  July  17,  2002-August  16,  2002 


Firm  name 

Address 

Date  petition  accepted 

Product 

Auto  Crane  Company 

4707  North  Mingo  Road,  Tulsa,  OK 

74417. 
2678  Nortti  Han/ard.  Tulsa,  OK  74415 
5616  Highway  C.  Joplin,  MO  64801  .... 
10015  East  52nd  Street,  Tulsa,  OK 

74147. 
P.  O.  Box  17347,  Louisville,  KY  40217 

465  3rd  Avenue  S.E.,  Britt,  lA  50423  .. 
4602  Benefit  Avenue.  Ashtabula,  OH 
44005. 

ie-Jul_2002    . 

Truck  tx>dies  with  cranes 

First  Process  Steel,  Inc  

PAL  Manufacturing 

T8^ul-2002  

22^u^-2002  

23-JUI-2002  

24-^Jul-2002  

09-Aug-2002  

01-Aug-2002  

Steel  plates  including  wavy  bars. 
Wooden  curio  cabinets 

A-1  Machine,  Inc 

Griffin  and  Company,  Inc 

Original  Saw  Company 

Fabricated  pump  housings 

Sheet  metal  fabricator  of  ductwork  for 

air  handling  systems. 
Radial  arm  saws 

Iten  Industries,  Inc 

Fabricated  plastk:  parts  for  the  lighting, 
electronic,  industrial  and  fumiture  in- 
dustries. 
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List  of  Petition  Action  by  Trade  Adjustment  Assistance  for  Period  July  17,  2002-August  16,  2002- 

Continued 


Firm  name 


Address 


K  &  S  Wire  Products,  Inc  300    Nelson    Avenue,    Neosho,    MO 

64850. 

Alliance  Rubber  Co.,  Inc i  210     Carpenter     Dam     Road.     Hot 

I      Springs.  AR  71903. 
Unitech,  Inc. '  3826   Bennington,    Kansas   City,    MO 

64129. 
Special  Product  Co 8500  W.  110th  Street,  Overland  Park, 

KS  66210. 
Cordier  Estates,  Inc  |  P.   O.   Box   697,    Fort   Stockton,   TX 

79735 
Blue  Grass  Manutacturing  Co.     1454  Jungle  Bell  Lane,  Lexington,  KY 
of  Lexington,  Inc.  40509. 


Date  petition  accepted 


01-Aug-2002 
01-Aug-2002 
01-Aug-2002 
02-Aug-2002 
02-Aug-2002 
16-Aug-2002 


Product 


Wire  display  racks  and  animal  cages. 

Rubber  bands. 

Steel  crane  parts. 

Metal  repeater  housings. 

Wine. 

Commercial  dryer  parts. 


I 

The  petitions  were  submitted 
pursuant  to  section  251  of  the  Trade  Act 
of  1974  (19  U.S.C.  2341).  Consequently, 
the  Department  of  Commerce  has 
initiated  separate  investigations  to 
determine  whether  increased  imports 
into  the  United  States  of  articles  like  or 
directly  competitive  with  those 
produced  by  each  firm  contributed 
importantly  to  total  or  partial  separation 
of  the  firm's  workers,  or  threat  thereof, 
and  to  a  decrease  in  sales  or  production 
of  each  petitioning  firm. 

Any  party  having  a  substantial 
interest  in  the  proceedings  may  request 
a  public  hearing  on  the  matter.  A 
request  for  a  hearing  must  be  received 
by  Trade  Adjustment  Assistance.  Room 
7315.  Economic  Development 
Administration,  Department  of 
Commerce.  Washington.  DC  20230,  no 
later  than  the  close  of  business  of  the 
tenth  calendar  day. following  the 
publication  of  this  notice. 

The  Catalog  of  Federal  Domestic 
Assistance  official  program  number  and 
title  of  the  program  under  which  these 
petitions  are  submitted  is  11.313.  Trade 
Adjustment  Assistance. 

Dated:  August  19,  2002. 
Anthony  J.  Meyer. 
Coordinator,  Trade  Adjustment  and 
Technical  Assistance. 

[PR  Doc.  02-22014  Filed  8-28-02:  8:4.t  am] 
BILLiNG  CODE  3510-24-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Secretarial  Business  Development 
Mission  to  Peru  and  Chile 

AGENCY:  International  Trade 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  to  Announce  Secretary 

Evans — Business  Development  Mission 

to  Peru  and  Chile,  December  2-6.  2002. 


SUMMARY:  Secretary  of  Commerce 
Donald  Evans  will  lead  a  senior-level 
business  development  mission  to  Lima. 
Peru  and  Santiago.  Chile  December  2-6, 
2002.  The  focus  of  the  mission  will  be 
to  help  U.S.  companies  explore  business 
opportunities  in  Peru,  the  Andean 
Region  and  Chile.  The  delegation  will 
include  approximately  15  U.S. -based 
senior  executives  of  small,  medium  and 
large  U.S.  firms  representing,  but  not 
limited  to  the  following  sectors:  energy, 
services,  machinery  and  equipment, 
information  and  communication 
technologies.  Service  exports  have 
become  an  increasingly  important  part 
of  U.S.  trade  with  Chile  and  Peru  with 
opportunities  in  areas  that  support  the 
development  of  their  increasingly 
export-oriented  economies. 
DATES:  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  October  2,  2002. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit. 
CONTACT:  Office  of  Business  Liaison; 
Room  5062;  Department  of  Commerce; 
Washington.  DC  20230;  Tel:  (202)  482- 
1360;  Fax:  (202)  482-4054. 
SUPPLEMENTARY  INFORMATION: 

Secretarial  Business  Development 
Mission  to  Peru  and  Chile  December  2- 
6, 2002 

Mission  Statement 

I.  Description  of  the  Mission 

Secretary  of  Commerce  Donald  Evans 
will  lead  a  senior-level  business 
development  mission  to  Lima,  Peru  and 
Santiago.  Chile. 

The  focus  of  the  mission  will  be  to 
help  U.S.  companies  explore  business 
opportunities  in  Peru,  the  Andean 
Region  and  Chile.  The  delegation  will 
include  approximately  15  U.S.-based 
senior  executives  of  small,  medium  and 
large  U.S.  firms  representing,  but  not 
limited  to  the  following  sectors:  energy. 


services,  machinery  and  equipment, 
information  and  communication 
technologies.  Service  exports  have 
become  an  increasingly  important  part 
of  U.S.  trade  with  Chile  and  Peru  with 
opportunities  in  areas  that  support  the 
development  of  their  increasingly 
export-oriented  economies. 

II.  Commercial  Setting  for  the  Mission 

Peru  is  an  economiccdly  stable  and 
growing  marketplace.  With  a  population 
of  nearly  30  million,  an  entrepreneurial 
spirit  and  a  democratic  tradition,  Peru 
offers  both  U.S.  exporters  and  investors 
an  attractive  entry  to  the  entire  Andean 
Community.  As  Peru  seeks  economic 
growth  within  a  policy  of  fiscal 
prudence,  future  privatization  and 
development  of  emerging  sectors  that 
take  advantage  of  the  Andean  Trade 
Preference  Act  are  creating 
opportunities  in  a  number  of  sectors 
(see  above).  Transparency  in  rule- 
making and  customs  have  been 
strengthened  in  the  past  ten  years,  and 
Peru  is  currently  negotiating  a  bilateral 
investment  treaty  with  the  United 
States.  Currently,  the  U.S.  is  Peru's 
single  largest  trading  partner, 
accounting  for  30%  of  their  imports  and 
25%  of  Peru.'s  exports,  with  two-way 
trade  totaling  nearly  $4  billion  last  year. 

Peru  is  an  attractive  entry  to  the  rest 
of  the  Andean  region,  consisting  of 
Bolivia,  Colombia,  Ecuador  and 
Venezuela.  Combined,  these  countries 
have  a  total  marketplace  of  112  million 
people  with  a  combined  GDP  of  290 
billion  dollars.  With  Andean 
Community  harmonization  continuing 
in  customs  rates  and  policies,  as  well  as 
a  continual  lowering  of  internal 
community  tariffs,  Peru  is  well  situated 
to  take  advantage  of  these  benefits. 

Chile  is  one  of  the  Latin  American 
region's  most  dynamic  and  promising 
mcirkets.  Its  strength  and  attractiveness 
lie  not  in  its  size  (population  of  15 
million  people),  but  in  the  energy  and 
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professionalism  of  its  entrepreneurs,  the 
transparency  of  its  regulation,  and  the 
predictability  of  its  decision-makers. 
Market-led  reforms  adopted  close-to  30 
years  ago  and  an  increasingly 
diversified  economy  with  strong  ties  to 
buyers  and  suppliers  in  the  Americas, 
Europe  and  Asia  have  given  Chile  a 
wide  range  of  options  for  further 
growth.  Prudent  economic  policy- 
making has  secured  long-term  stability. 
Chile  is  a  particularly  promising  market 
for  high  technology  and  capital  goods. 
The  U.S.  is  Chile's  largest  single 
supplier  (almost  23  percent  of  imports) 
with  two-way  trade  totaling  almost  $7 
billion  last  year. 

The  U.S.  and  Chile  are  currently 
working  to  conclude  a  bilateral  free 
trade  agreement  that  will  foster 
economic  growth  and  create  higher 
paying  jobs  ki  the  United  States  by 
reducing  and  eliminating  barriers  to 
trade  and  investment.  The  agreement 
will  create  improved  market 
opportunities  for  U.S.  goods  and 
services  exports,  providing  important 
benefits  for  U.S.  workers,  farmers, 
businesses  and  families.  The  agreement 
with  Chile  will  also  assist  U.S.  efforts  to 
create  competition  among  countries  for 
liberalization  in  the  Western 
Hemisphere,  thus  furthering  our  efforts 
to  establish  a  Free  Trade  Area  of  the 
Americas  (FTAA). 

m.  Goals  for  the  Mission 

The  mission  will  further  both  U.S. 
commercial  policy  objectives  and 
advance  specific  business  interests.  It  is 
intended: 

•  To  assist  individual  U.S.  companies 
pursue  export  and  other  new  business 
opportunities  in  Peru,  Chile  and  the 
Andean  Region,  by  introducing  them  to 
key  host  government  decision-making 
officials  and  to  potential  business 
partners; 

•  To  assist  potential  new-to-market 
firms  evaluate  the  market  potential  for 
their  products  and  gain  an 
understanding  of  how  to  operate 
successfully  in  the  commercial 
environment  of  Peru  and  Chile; 

•  To  enhance  the  dialogue  between 
government  and  industry  on  issues 
affecting  the  development  of  U.S. -Peru 
and  U.S.-Chile  commercial  relations; 

•  To  emphasize  the  benefits  of 
international  trade  for  improving  the 
standard  of  living  and  quality  of  life; 
and 

•  To  highlight  examples  of  corporate 
citizenship  and  active  involvement  by 
U.S.  businesses  in  the  communities 
where  they  operate  in  the  United  States 
and  abroad. 


IV.  Scenario  for  the  Mission 

The  Business  Development  Mission 
will  provide  participants  with  exposure 
to  high-level  business  and  government 
contacts  and  an  understanding  of 
market  trends  and  the  commercial 
enviroimient  of  Peru  and  Chile.  U.S. 
Embassy  officials  will  provide  detailed 
briefings  on  the  economic,  commercial 
and  political  climates,  and  participants 
will  receive  individual  counseling  on 
their  specific  interests  ft-om  U.S. 
Commercial  Service  industry 
specialists. 

Meetings  will  be  arranged  as 
appropriate  with  senior  government 
officials  and  potential  business  partners. 
Representational  events  also  will  be 
organized  to  provide  mission 
participants  with  opportunities  to  meet 
Peru  and  Chile's  business  and 
govenunent  representatives,  as  well  as 
U.S.  business  people  living  and  working 
in  Peru  and  Chile. 

The  tentative  trip  itinerary  will  be  as 
follows: 

December  2nd — Arrive  Lima.  Peru 
December  3rd — One-on-One  Business 

Meetings  in  Lima 
December  4th — One-on-One  Business 

Meetings  in  Lima,  Travel  to  Santiago, 

Chile 
December  5th — One-on-One  Business 

Meetings  in  Santiago 
December  6th — One-on-One  Business 

Meetings  in  Santiago 
December  6th  or  7th — Departure  for  U.S. 

V.  Criteria  for  Participant  Selection 

The  recruitment  and  selection  of 
private  sector  participants  for  this 
liiission  will  be  conducted  according  to 
the  "Statement  of  Policy  Governing 
Department  of  Commerce  Overseas 
Trade  Missions"  established  in  March 
1997  [http://www.ita.doc.gov/doctm/ 
tmpol.html). 

Promotion  and  recruitment  will 
include,  but  not  be  limited  to,  posting 
on  appropriate  Department  of 
Commerce  web  pages,  notification  in 
the  Federal  Register,  and  through 
distribution  of  the  trade  mission 
statement  and  further  information  to 
national  and  other  trade  associations 
and  trade  publications.  Approximately 
15  companies  will  be  selected  for  the 
mission.  Companies  will  be  selected 
according  to  the  criteria  set  out  below. 

Eligibility 

Participating  companies  must  be 
incorporated  in  the  United  States.  A 
company  is  eligible  to  participate  only 
if  the  products  and/or  services  that  it 
will  promote  (a)  are  manufactured  or 
produced  in  the  United  States:  or  (b)  if 


manufactured  or  produced  outside  the 
United  States,  are  marketed  under  the 
name  of  a  U.S.  firm  and  have  U.S. 
content  representing  at  least  51  percent 
of  the  value  of  the  finished  good  or 
service. 

Selection  Criteria 

Companies  will  be  selected  for 
participation  in  the  mission  on  the  basis 
of: 

•  Consistency  of  company's  goals 
with  the  scope  and  desired  outcome  of 
the  mission  as  described  herein: 

•  Relevance  of  a  company's  business 
and  product  line  to  market 
opportunities  in  Peru  and  Chile: 

•  Seniority  of  the  representative  of 
the  designated  company: 

•  Past,  present,  or  pro-spective 
international  business  activity; 

•  Diversity  of  company  size.  type, 
location,  demographics,  and  traditional 
under-representation  in  business: 

•  Degree  of  company's  commitment 
to  corporate  citizenship. 

An  applicant's  partisan  political 
activities  (including  political 
contributions)  are  irrelevant  to  the 
selection  process. 

VI.  Time  Frame  for  Applications 

Applications  for  the  trade  mission  to 
Peru  and  Chile  will  be  made  available 
on  or  about  August  21.  2002.  The  fee  to 
participate  in  the  mission  will  be 
between  S6000-S8000  per  company. 
Expenses  for  travel,  lodging,  and  some 
meals  will  be  the  responsibility  of  each 
participant.  For  additional  information 
on  the  trade  mission  or  to  obtain  an 
application,  contact  the  Department  of 
Commerce  Office  of  Business  Liaison  at 
202-482-1360.  Applications  should  be 
submitted  to  the  Office  of  Business 
Liaison  by  October  2.  2002.  in  order  to 
ensure  sufficient  time  to  obtain  in- 
countr\'  appointments  for  applicants 
selected  to  participate  in  the  mission. 
Applications  received  after  that  date 
will  be  considered  only  if  space  and 
scheduling  constraints  permit. 

Contact:  Office  of  Business  Liaison. 
Room  5062,  Department  of  Commerce. 
Washington.  DC  20230,  Tel:  (202)  482- 
1360.  Fax:  (202)  482^054.  http:// 
www.doc.gov/peruchiletrademission. 

Dated:  August  22.  2002. 
Maria  Cino. 

Assistant  Secretary-  and  Director  General 
[FR  Doc.  02-22017  Filed  8-28-02;  8:43  ami 
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COMMISSION  ON  THE  FUTURE  OF 
THE  UNITED  STATES  AEROSPACE 
INDUSTRY 

Public  Meeting 

agency:  Commission  on  the  Future  of 
the  United  States  Aerospace  Industry. 
action:  Notice. 

summary:  This  meeting  is  the  fifth  in  a 
series  of  planned  public  meetings  being 
held  by  the  Commission  to  carry  out  its 
statutory  charge  with  respect  to  the  U.S. 
civil  and  military,  air  and  space 
industry.  The  focus  of  this  meeting  is  to 
deliberate  and  vote  on 
recommendations  to  be  included  in  the 
Commission's  final  report  to  Congress 
and  the  President. 

Section  1092  of  the  Floyd  D.  Spence 
National  Defense  Authorization  Act  for 
Fiscal  Year  2001  (Pub.  L.  106-398) 
established  the  Commission  on  the 
Future  of  the  United  States  Aerospace 
Industry  to  study  the  issues  associated 
with  the  futiue  of  the  United  States 
national  security;  and  assess  the  future 
importance  of  the  domestic  aerospace 
industry  for  the  economic  and  national 
security  of  the  United  States.  The 
Commission  is  governed  by  the 
provisions  of  the  Federal  Advisory 
Committee  Act,  Pub.  L.  92-463,  as 
amended  (5  U.S.C.  Appendix  2).  which 
sets  forth  standards  for  the  formation  of 
advisory  committees  and  implementing 
regulations  (41  CFR  Subpart  101-6.10). 
All  interested  parties  are  welcome  to 
submit  written  comments  at  any  time. 
TIME  AND  date:  Tuesday,  September  17, 
2002;  3  p.m.  to  5:30  p.m. 
ADDRESSES:  Herbert  C.  Hoover  Building 
Auditoriiun,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Waters,  1235  Jefferson  Davis 
Highway,  Suite  940;  Arlington,  Virginia 
22202;  phone  703-602-1515;  e-mail 
watersc@osd.pentagon.mil.  Reasonable 
accommodations  will  be  provided  for 
any  individual  with  a  disability. 
Piusuant  to  the  Rehabilitation  Act  of 
1973  and  the  Americans  with 
Disabilities  Act  of  1990,  any  individual 
with  a  disability  who  requires 
reasonable  accommodation  to  attend  the 
public  meeting  of  the  Aerospace 
Commission  may  request  assistance  by 
contacting  Cindy  Waters  at  least  five  (5) 
working  days  in  advance. 

Dated:  August  23.  2002. 
Charles  H.  Huettner, 

Executive  Director.  Commission  on  the  Future 
of  the  United  States  Aerospace  Industry. 
(FR  Doc.  02-22053  Filed  &-28-02;  8:45  am) 
HUMG  CODE  6nO-WP-#     . 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Wool  Textile  Products  Produced  or 
Manufactured  in  Uicraine 

August  23.  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

'action:  Issuing  a  directive  to  the 
Commissioner  of  customs  adjusting 
limits. 

EFFECTIVE  DATE:  August  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.custoras.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854);  ■ 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limit  for  Category  442  is 
being  increased  for  swing,  reducing  the 
limit  for  Category  444  to  accoimt  for  the 
swing  being  applied  to  Category  442. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63225,  pubUshed  on 
December  5,  2001. 

Philip  I.  Martello, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  23,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  29,  2001,  by  the 
Chairman.  Committee  for  the  Irriplementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  wool  textile 
products,  produced  or  manufactured  in 
Ukraine  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 


2002  and  extends  through  December  31, 
2002. 

Effective  on  August  29,  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  terms  of 
the  current  bilateral  textile  agreement 
between  the  Governments  of  the  United 
States  and  Ukraine: 


Category 

Adjusted  twelve-month 
limit  1 

442 

444 

18,672  dozen. 
74,156  numbers. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
Philip  J.  Martello,  ^ 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.  02-21987  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  3510-OR-S 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

agency:  Department  of  Education. 
SUMMARY:  The  Secretary  of  Education 
requests  comments  on  the  Free 
Application  for  Federal  Student  Aid 
(FAFSA)  that  the  Secretary  proposes  to 
use  for  the  2003-2004  year.  The  FAFSA 
is  completed  by  students  and  their 
families  and  the  information  submitted 
on  the  form  is  used  to  determine  the 
students'  eligibility  and  financial  need 
for  financial  aid  under  the  student 
financial  assistance  programs 
authorized  imder  Title  IV  of  the  Higher 
Education  Act  of  1965,  as  amended, 
(Title  rV.  HEA  Programs). 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
September  30,  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
483  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA),  requires  the 
Secretary,  "in  cooperation  with  agencies 
and  organizations  involved  in  providing 
student  financial  assistance,"  to 
"produce,  distribute  and  process  free  of 
charge  a  common  financial  reporting 
form  to  be  used  to  determine  the  need 
and  eligibility  of  a  student  under"  the 
Title  IV,  HEA  Programs.  This  form  is  the 
FAFSA.  In  addition,  Section  483 
authorizes  the  Secretary  to  include  non- 
financial  data  items  that  assist  States  in 
awarding  State  student  financial 
assistance. 

The  Secretary  requests  comments  on 
the  draft  2003-2004  FAFSA  that  has 
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been  posted  to  the  IFAP  website  (see 
below).  In  particular,  in  an  effort  to 
continually  improve  the  application  for 
students,  parents,  and  schools,  the 
Secretary  seeks  comments  to  further 
simplify  the  FAFSA  form  and  reduce 
burden  hours,  including  removing, 
replacing  or  combining  data  elements. 
For  example,  replace  questions  11  and 
12,  or  questions  96  and  97  with  a  new 
question  asking  for  the  student's  e-mail 
address. 

The  Secretary  is  considering 
additional  skip  logic  to  incorporate  the 
simplified  needs  test  and  automatic  zero 
expected  family  contribution  to  the 
FAFSA  on  the  Web  product,  and 
requests  comments  regarding  adding 
this  fimctionality.  The  Secretary  is 
publishing  this  request  for  comment 
under  the  provisions  of  the  Paperwork 
Reduction  Act  of  1995, 44  U.S.  C.  3501 
et  seq.  Under  that  Act,  ED  must  obtain 
the  review  and  approval  of  the  Office  of 
Management  and  Budget  (OMB)  before 
it  may  use  a  form  to  collect  information. 
However,  imder  procedure  for  obtaining 
approval  from  OMB,  ED  must  first 
obtain  additional  public  comment  on 
the  proposed  form  and,  to  obtain  that 
comment,  ED  must  publish  this  notice 
in  the  Federal  Register.  In  addition  to 
comments  requested  above,  to 
accommodate  the  requirements  of  the 
Paperwork  Reduction  Act,  the  Secretary 
is  interested  in  receiving  comments 
with  regard  to  the  following  matters:  (1) 
Is  this  collection  necessary  to  the  proper 
functions  of  the  Department,  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner,  (3)  is  the  estimate 
of  burden  accurate,  (4)  how  might  the 
Department  enhance  ihe  quality,  utility, 
and  clarity  of  the  information  to  be 
collected,  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  23,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management, 
Office  of  the  Chief  Information  Officer. 

OfBce  of  Postsecondary  Education 

Type  of  Review:  Revision. 

Title:  Free  Application  for  Federal 
Student  Aid  (FAFSA). 

Frequency:  Annually. 

Affected  Public:  Individuals  and 
families. 

Annual  Reporting  and  Recordkeeping 
Hour  Burden: 

Responses:  13,726,803. 
Burden  Hours:  7,680,346. 

Abstract:  The  FAFSA  collects 
identifying  and  financial  information 
about  a  student  applying  for  Title  IV, 


Higher  Education  Act  (HEA)  Program 
funds.  This  information  is  used  to 
calculate  the  student's  expected  family 
contribution,  which  is  used  to 
determine  a  student's  financial  need. 
The  information  is  also  used  to 
determine  the  student's  eligibility  for 
grants  and  loans  under  the  Title  IV, 
HEA  Programs.  It  is  further  used  for 
determining  a  student's  eligibility  for 
State  and  institutional  financial  aid 
programs. 

ADDRESSES:  Requests  for  copies  of  the 
submission  for  OMB  review;  comment 
request  may  be  accessed  fi-om  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  1930.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments"  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request.  In 
addition,  interested  persons  can  access 
this  document  on  the  Internet: 

(1)  Go  to  IFAP  at  http://ifap.ed.gov. 

(2)  CUck  on  "Current  SFA 
Publications". 

(3)  Scroll  down  and  click  on 
"FAFSAs  and  Renewal  FAFSAs". 

(4)  Click  on  "By  2003-2004  Award 
Year". 

(5)  Click  on  "Draft  FAFSA  Form/ 
Instructions". 

Please  note  that  the  free  Adobe 
Acrobat  Reader  software,  version  4.0  or 
greater,  is  necessary  to  view  this  file. 
This  software  can  be  downloaded  for 
free  from  Adobe's  website:  http:// 
www.adobe.com. 

Comments  regarding  burden  and/or 
the  information  collection  activity 
requirements  should  be  directed  to 
Joseph  Schubart  at  (202)  708-9266  or 
via  his  internet  address 
Joe__SchubaTt®ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday. 

[FR  Doc.  02-22009  Filed  B-28-02:  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.0410] 

Office  of  Elementary  and  Secondary 
Education;  Impact  Aid  Discretionary 
Construction  Grant  Program;  Notice 
Inviting  Applications  for  New  Awrards 
for  Fiscal  Year  (FY)  2002  Funds 

Purpose  of  Program:  The  Impact  Aid 
Discretionary  Construction  Grant 
Program  will  provide  grants  to  eligible 
Impact  Aid  districts  to  assist  them  in 
addressing  their  school  facilities 
emergency  and  modernization  needs. 
The  intended  recipient  Impact  Aid 
school  districts  have  a  limited  ability  to 
raise  revenues  for  capital  improvements 
because  they  have  high  percentages  of 
federally  connected  students  or  a  large 
percentage  of  Federal  land.  As  a  result, 
these  districts  find  it  difficult  to  respond 
when  their  school  facilities  are  in  need 
of  emergency  improvements  or 
modernization. 

Eligible  Applicants:  (A)  To  be  eligible 
for  an  emergency  construction  grant,  a 
local  educational  agency  (LEA)  must 
enroll  a  high  percentage  of  federally 
connected  children  who  reside  on 
Indian  lands  or  who  reside  on  Federal 
property  and  have  a  parent  on  active 
duty  in  the  U.S.  uniformed  services, 
have  a  school  that  enrolls  a  high 
percentage  of  one  of  these  types  of 
students,  or  be  eligible  for  funding  for 
heavily  impacted  LEAs  under  section 
8003(b)(2)  of  the  Elementary  and 
Secondary  Education  Act  of  1965  (the 
Act),  as  amended  by  the  No  Child  Left 
Behind  Act  of  2001 .  Such  factors  as  the 
LEA's  total  assessed  value  of  real 
property  that  may  be  taxed  for  school 
purposes,  its  availability  and  use  of 
bonding  capacity,  and  the  nature  and 
severity  of  the  emergency  also  will  be 
considered  as  award  criteria  and,  in 
some  cases,  eligibility  criteria.  (B)  To  be 
eligible  for  a  modernization 
construction  grant,  an  LEA  must  be 
eligible  for  Impact  Aid  funding  in 
general;  be  eligible  for  funding  for 
heavily  impacted  LEAs  under  section 
8003(b)(2)  of  the  Act:  enroll  a  high 
percentage  (at  least  40  percent)  of 
federally  connected  children  who  reside 
on  Indian  lands  or  who  reside  on 
Federal  property  and  have  a  parent  on 
active  duty  in  the  U.S.  uniformed 
services;  have  a  school  that  enrolls  a 
high  percentage  of  one  of  these  types  of 
students;  or  be  eligible  for  funding 
under  section  8002  of  the  Act  (payments 
for  Federal  property).  The  Secretary 
must  also  consider  such  factors  as  an 
LEA's  total  assessed  value  of  real 
property  that  may  be  taxed  for  school 
purposes,  its  availability  and  use  of 
bonding  capacity,  and  the  nature  and 
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severity  of  its  need  for  modernization 
funds  as  award  criteria  and,  in  some 
cases,  eligibility  criteria.  (C) 
Applications  are  considered  in  four 
priority  categories.  Detailed  information 
about  the  eligibility  requirements  for 
each  priority  can  be  foimd  in  34  CFR 
222.177  through  222.182. 
Applications  Available:  August  29, 

2002. 

Deadline  for  Tmnsmittal  of 
Applications:  NovembeT  15,  2002. 

Deadline  for  Intergovernmental 
Review:  January  14,  2003. 

Estimated  Available  Funds: 
$27,000,000. 

Estimated  Range  of  Awards: 
$500,000-$4,000,000. 

Estimated  Average  Size  of  Awards: 
$1,000,000. 

Estimated  Number  of  Awards:  10-30. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  From  the  start  date 
indicated  on  the  grant  award  documents 
until  the  end  of  the  project  period 
indicated  on  the  grant  award 
documents. 

Page  Limit:  We  have  found  that 
reviewers  are  able  to  conduct  the 
highest-quality  review  when 
applications  are  concise  and  easy  to 
read.  We  strongly  recommend  that 
applicants  limit  their  response  in  each 
applicable  narrative  section  to  two 
pages.  Do  not  include  drawings, 
designs,  or  other  extraneous  documents 
regarding  proposed  projects  because 
reviewers  will  not  consider  them. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75  (except  for  34  CFR 
75.600  through  75.617),  77.  79,  80,  82, 
85,  86.  97,  98,  99,  and  222. 
SUPPLEMENTARY  INFORMATION: 

Application  Content:  Each  Impact  Aid 
Discretionary  Construction  Grant 
Program  application  must  include  the 
specific  program  elements  identified  in 
the  approved  application  (0MB  No. 
1810-0657)  and  34  CFR  222.183 
through  222.187  of  the  program 
regulations. 

Use  of  Funds:  Grant  recipients  must, 
in  accordance  with  Federal,  State  and 
local  laws,  use  emergency  or 
modernization  grants  for  permissible 
construction  activities  at  public 
elementary  and  secondary  school 
facilities.  The  precise  scope  of  a  selected 
facilities  project  will  be  identified  as 
part  of  the  final  grant  award  conditions. 
A  grantee  must  also  ensure  that  its 
construction  expenditures  under  this 
program  meet  the  requirements  of  34 
CFR  222.172  (allowable  program 
activities)  and  34  CFR  222.173  through 
222.174  (prohibited  activities). 


Grantee  Reporting  Requirements:  In 
general,  grantees  must  comply  with 
applicable  reporting  requirements  in  34 
CFR  parts  75  and  80.  In  addition, 
grantees  will  be  required  to  provide 
periodic  performance  and  financial 
reports,  as  specified  in  individual  grant 
award  conditions  and  34  CFR  222.195. 

Methods  for  Applying  Selection 
Criteria:  The  Secretary  gives  distinct 
weight  to  the  list  criteria.  The  maximum 
score  for  each  criterion  is  indicated  in 
parentheses.  Within  each  criterion,  the 
Secretary  evaluates  each  factor  equally, 
unless  otherwise  specified.  The 
maximum  score  that  an  application  may 
receive  is  100  points.  In  evaluating 
applications  for  grants  imder  this 
program  competition,  the  Secretary  will 
use  the  following  project  selection 
criteria. 

1 .  Need  for  Project/Magnitude  or 
Severity  of  the  Emergency  or 
Modernization  Problem  To  Be 
Addressed  by  the  Proposed  Project,  (up 
to  40  points) 

Factors  for  Emergency  grants: 

(a)  Justification  that  proposed  project 
will  address  a  valid  emergency; 
consistency  of  emergency  description 
and  proposed  project  with  certifying 
local  official's  statement. 

(b)  Impact  of  emergency  condition  on 
the  health  and  safety  of  the  building 
occupants  or  on  program  delivery 
(examples:  The  areas  and  extent  of  the 
facility  affected  (system(s)  involved, 
e.g.,  HVAC,  roof,  floor,  windows;  the 
type  of  space  affected,  such  as 
instructional,  resource,  food  service, 
recreational,  general  support,  or  other 
areas);  the  percentage  of  building 
occupants  affected  by  the  emergency; 
and  the  importance  of  the  facility  or 
affected  area  to  the  instructional 
program). 

(c)  Project  urgency  (examples:  Risk  if 
not  addressed;  projected  increased 
future  costs;  effect  of  proposed  project 
on  the  useful  life  of  the  facility  or  the 
need  for  major  construction;  or  age  and 
condition  of  facility  and  date  of  last 
renovation  of  affected  areas).  Factors  for 
Modernization  grants: 

(a)  Justification  that  proposed  project 
is  a  valid  modernization  need  (example: 
Building  capacity  is  300  students; 
current  enrollment  is  350.  Three 
additional  classrooms  are  needed  to 
meet  State  standards  re:  capacity  and 
20-to-l  student/teacher  ratio). 

(b)  Impact  of  modernization 
challenges  on  building  occupants  or 
program  delivery  (examples:  The 
percentage  of  building  occupants 
adversely  affected;  the  areas  and  extent 
of  the  facility  affected  (type  of  space 
affected,  such  as  instructional,  resource, 


food  service,  recreational,  general 
support,  or  other  areas);  and  the 
importance  of  the  facility  or  affected 
space  to  the  required  instructional 
program). 

(c)  Project  urgency  in  fiscal  terms 
(examples:  Proposed  project  will  extend 
useful  life  of  ciurent  facility  on  cost- 
effective  basis,  or  district  can  improve 
program  quality  with  updated  facility 
and  delay  replacement  of  facility). 

2.  Quality  of  Project  Plan  and 
Implementation  Capacity,  (up  to  15 
points) 

(a)  Extent  to  which  the  proposed 
project  plan  or  goal  is  clearly  specified 
and  will  address  the  identified  need, 
mitigate  the  risks,  and  provide  an 
immediate  improvement. 

(b)  Extent  to  which  the  proposed  plan 
and  budget  are  cost-effective  and  will 
extend  the  useful  life  of  the  facility  or 
delay  the  need  for  major  construction  or 
replacement  (examples:  Age  and 
condition  of  facility  and  date  of  last 
renovation  of  affected  areas; 
reasonableness  and  completeness  of  cost 
estimate;  relationship  of  project  costs  to 
projected  savings). 

(c)  District's  general  financial 
situation  (examples:  Available  funds 
fi"om  other  sources;  ability  to  fund  a 
portion  of  the  project  costs  with  local 
funds  and  cover  cost  over-runs). 

(d)  If  applicable,  the  justification  for 
why  it  is  more  cost-effective  for  the 
applicant  to  rebuild  rather  than  renovate 
an  existing  facility. 

3.  Effects  of  Federal  Presence,  (up  to  30 
points  total) 

For  section  8003  districts: 

(a)  Amount  of  non-taxable  Federal 
property  in  the  applicant  district 
(percentage  of  Federal  property  divided 
by  10);  (up  to  10  points) 

(b)  The  numbers  of  federally 
connected  children  idientified  in 
sections  8003(a)(1)(A),  (B),  (C),  and  (D) 
of  the  Act  in  the  district  (percentage  of 
identified  children  in  district  divided  by 
10);  (up  to  10  points) 

(c)  Numbers  of  federally  connected 
children  identified  in  sections 
8003(a)(1)(A),  (B),  (C),  and  (D)  of  the  Act 
in  the  school  facility  (percentage  of 
children  in  school  facility  divided  by 
10);  (up  to  10  points)  or 

For  section  8002  districts: 

(d)  The  amount  of  non-taxable  Federal 
property  in  the  applicant  district 
(percentage  of  Federal  property  divided 
by  10  and  multiplied  by  3);  (up  to  30 
points) 

4.  Ability  to  Respond  or  Pay.  (up  to  15 
points  total) 

(a)  The  percentage  an  LEA  has  used 
of  its  bonding  capacity.  Five  points  to  be 
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distributed  based  on  the  LEA's  quintUe 
so  that  an  LEA  that  has  used  100 
percent  of  its  bonding  capacity  receives 
all  five  points  and  an  LEA  that  has  used 
less  than  20  percent  of  its  bond  limit 
receives  only  one  point.  LEAs  that  do 
not  have  limits  on  bonded  indebtedness 
established  by  their  States  will  be 
evaluated  by  assuming  value  of  real 
property  in  the  LEA.  LEAs  deemed  to 
have  no  practical  capacity  to  issue 
bonds  will  receive  all  five  points,  (up  to 
5  points) 

(b)  Assessed  value  of  real  property  per 
students  (applicant  LEA's  total  assessed 
valuation  of  real  property  per  pupil  as 

a  percentile  ranking  of  all  LEAs  in  the 
State.  Five  points  to  be  distributed  by 
providing  all  five  points  to  LEAs  in  the 
poorest  quintile  and  only  one  point  to 
LEAs  in  the  wealthiest  quintile).  (up  to 
5  points) 

(c)  Total  tax  rate  for  capital  or  school 
purposes  (applicant  LEA's  tax  rate  for 
capital  or  school  purposes  as  a 
percentile  ranking  of  all  LEAs  in  the 
State.  If  the  State  authorizes  a  tax  rate 
for  capital  expenditiues,  then  these  data 
must  be  used,  otherwise  data  on  the 
total  tax  rate  for  school  purposes  are 
used.  Five  points  to  be  distributed  by 
providing  all  five  points  to  LEAs  in  the 
highest  taxing  quintile  and  only  one 
point  to  LEAs  in  the  lowest  quintile). 
(up  to  5  points) 

Application  Screening:  Upon  receipt. 
Impact  Aid  program  staff  will  screen  all 
applications  to  identify  any  that  should 
not  be  included  iQ  the  panel  review 
process.  Applications  that  do  not  meet 
the  eligibility  standards  or  are 
incomplete  or  late  will  be  eliminated. 
As  part  of  its  initial  application  review, 
program  staff  will  also  calculate  the 
objective  scores  for  each  application 
under  criteria  3  and  4.  Panel  reviewers 
will  receive  an  applicant's  scores  under 
criteria  3  and  4  and  will  assess  the 
applications  imder  criteria  1  and  2. 

Except  as  provided  in  34  CFR 
222.190,  all  eligible  applications  in  the 
"first  priority"  emei;gency  category  must 
be  funded  before  applications  in  the 
next  priority  can  be  funded.  The 
Secretary  will  not  subject  applications 
in  the  second,  third,  and  fourth 
priorities  to  the  panel  review  process  if 
the  need  for  funds  in  the  first  priority 
emd  the  number  of  eligible  applications 
received  greatly  exceeds  the  $27  million 
available.  Likewise,  if  the  numbers  of 
applications  and  need  for  funds  in  the 
first  and  second  priorities  greatly  exceed 
the  available  funds,  the  Secretary  will 
not  submit  applications  from  the  third 
and  fourth  priorities  for  a  panel  review. 
However,  as  prescribed  in  section 
8007(b}  of  the  Act  and  the  implementing 
regulations,  any  unfunded  application 


in  any  of  the  four  priorities  will  be 
retained  and  considered  along  with  the 
next  fiscal  year's  pool  of  applicants. 

Applications:  Electronic  applications 
are  not  available  for  the  FY  2002 
application  for  these  grants.  However, 
you  should  access  and  download  the 
application  at:  http:www.ed.gov/offices/ 
OESE/ImpactAid. 

Waiver  of  Proposed  Rulemaking:  It  is 
the  Secretary's  practice,  in  accordance 
with  the  Administrative  Procedure  Act 
(5  U.S.C.  553),  to  offer  interested  parties 
the  opportunity  to  comment  on 
proposed  rules.  Section  437(d)(1)  of  the 
General  Education  Provisions  Act 
(GEPA),  however,  allows  the  Secretary 
to  exempt  from  rulemaking 
requirements  rules  governing  the  first 
grant  competition  imder  a  new  or 
substantially  revised  program  authority 
(20  U.S.C.  1232(d)(1)).  Funding  for  this 
new  program  was  provided  in  the 
Department's  FY  2002  appropriations 
act  and  authorized  imder  section 
8007(b)  of  the  Elementary  and 
Secondary  Education  Act,  as  amended 
by  the  No  Child  Left  Behind  Act  of 
2001.  The  Secretary,  in  accordance  with 
section  437(d)(1)  of  GEPA,  has  decided 
to  forego  public  comment  in  order  to 
ensure  timely  grant  awards. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Schagh,  Impact  Aid  Program, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  FOB6, 
Washington,  DC  20202-6244. 
Telephone:  (202)  260-3858  or  via 
Internet,  at:  Impact.Aid@ed.gov. 

Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-888-877- 
8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  using  the  contact  information 
provided  in  the  preceding  paragraph. 

Electronic  Access  to  this  Document: 
You  may  view  this  document,  as  well  as 
all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Abode  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  http://www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO).  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

The  Department  intends  to  offer 
further  information  about  the  program  at 
the  following  Internet  site:  http:// 
www.ed.gov/offices/OESE/ImpactAid/. 


Note:  The  ofTicial  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index. html. 

Program  Authority:  Elementary  and 
Secondary  Education  Act  of  1965,  Title  Vlll. 
as  amended  by  the  No  Child  Left  Behind  Act 
of  2001. 

Dated:  August  26.  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 

(FR  Doc.  02-22111  Filed  8-28-02;  8:45  am) 
BILUNC  CODE  4000-(n-M 


DEPARTMENT  OF  EDUCATION 

Federal  Family  Education  Loan  (FFEL) 
Program  and  William  0.  Fofd  Federal 
Direct  Loan  (Direct  Loan)  Program 

agency:  Office  of  Postsecondary 
Education,  Department  of  Education. 
ACTION:  Notice  of  child  care  provider 
loan  forgiveness  demonstration  program 
for  fiscal  year  (FY)  2002. 

SUMMARY:  The  Secretary  announces  the 
eligibility  criteria  and  procedures  for 
implementation  of  the  child  care 
provider  loan  forgiveness  demonstration 
program  authorized  by  section  428K  of 
the  Higher  Education  Act  of  1965.  as 
amended  (HEA),  for  FY  2002.  Under  the 
demonstration  program,  some  child  care 
providers  may  have  a  portion  of  their 
student  loans  forgiven  for  continued 
work  in  certain  child  care  facilities  each 
year  up  to  5  years. 

This  notice  explains  the  criteria  for 
both  new  applicants  and  for  borrowers 
who  have  previously  applied  for,  and 
received,  loan  forgiveness  under  this 
loan  forgiveness  program  during  a  prior 
fiscal  year.  For  the  purpose  of  program 
administration,  borrowers  who  have 
previously  applied  for.  and  received, 
loan  forgiveness  under  this  loan 
forgiveness  program  during  a  prior  fiscal 
year  are  called  "renewal  applicants". 

EFFECTIVE  DATE:  This  notice  is  effective 
August  29,  2002. 

Deadline  for  Submission  of 
Applications:  If  you  are  a  new 
applicant,  the  demonstration  program 
will  accept  completed  Child  Care 
Provider  Loan  Forgiveness  Applications 
until  such  time  as  the  funds 
appropriated  for  the  current  fiscal  year 
2002  have  been  fully  committed. 
Eligible  New  Applicants: 
(A)  To  qualify  for  the  child  care 
provider  loan  forgiveness  demonstration 
program,  an  applicant  must: 
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(1)  Be  a  new  borrower  with  eligible 
loans,  in  the  FFEL  or  Direct  Loan 
Programs,  as  defined  in  the  "Program 
Definitions"  section  of  this  notice; 

(2)  Have  received  an  associate  or 
bachelor's  degree  in  the  field  of  early 
childhood  education  or  child  care  that 
was  awarded  by  an  institution  of  higher 
education  after  October  7, 1998;  and 

(3)  After  receiving  an  associate's  or 
bachelor's  degree  in  early  childhood 
education  or  child  care,  have  worked 
full-time  for  at  least  two  consecutive 
years  preceding  the  year  diuing  which 
forgiveness  is  requested  as  a  child  care 
provider  in  a  facility  that  serves  a  low- 
income  community. 

(B)  A  borrower  may  not  receive 
benefits  for  the  same  child  care  service 
imder  both  subtitles  D  of  title  I  of  the 
National  and  Commimity  Service  Act  of 
1990  (Americorps)  and  this 
demonstration  program. 

Renewal  Applicants  Who  Received  a 
Partial  Forgiveness  in  FY  2001 : 

(A)  To  qualify  for  further  loan 
forgiveness  under  the  Child  Care 
Provider  Loan  Forgiveness 
Demonstration  Program,  a  borrower 
must: 

(1)  Have  been  determined  previously 
to  meet  the  eligibility  requirements  for 
a  forgiveness  as  described  in  this  notice 
and  continues  to  meet  those  criteria; 
and 

(2)  Have  completed  the  third 
consecutive  year  of  full-time 
employment  as  a  provider  in  a  child 
care  facility  that  serves  a  low-income 
community. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Don  Watson  at  the  U.S.  Department  of 
Education,  830  First  Street  NE., 
Washington,  DC  20202-5346. 
Telephone:  (202)  377-4008.  To  receive 
an  application,  you  may  call  the  Child 
Care  Provider  Loan  Forgiveness  support 
desk  toll  free  at  1-888-562-7002.  You 
may  also  write  to  the  Child  Care 
Provider  Loan  Forgiveness  Program  to 
receive  an  application  at,  P.O.  Box  4639, 
Utica,  NY  13504-4639.  In  addition,  free 
Internet  access  to  the  application  and 
forbearance  forms  are  available,  in 
Adobe  Portable  Document  Format  (PDF) 
at  the  following  site:  http://www.ecl.gov/ 
offices/OSFAP/Students/. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.- 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  {e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  persons 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 


SUPPLEMENTARY  INFORMATION: 
Background 

This  notice  announces  the 
continuation  of  the  demonstration 
program,  first  implemented  in  FY  2001, 
of  loan  forgiveness  for  child  care 
providers  as  authorized  under  section 
428K  of  the  HEA.  The  HEA  authorizes 
the  Secretary,  contingent  upon  the 
availability  of  annual  appropriations,  to 
undertake  a  loan  forgiveness 
demonstration  program  for  borrowers 
under  the  FFEL  and  the  Direct  Loan 
programs  who  have  received  an 
associate's  or  bachelor's  degree  in  early 
childhood  education  or  child  care  and 
who  are  providing  full-time  child  care 
services  in  child  care  facilities  that  serve 
certain  low  income  commimities.  The 
child  care  provider  loan  forgiveness 
demonstration  program  is  intended  to 
bring  more  highly  trained  individuals 
into  the  early  child  care  profession  and 
to  retain  those  providers  for  longer 
periods  of  time.  The  Congress  has 
appropriated  $1,000,000  for  new 
applicants  under  the  demonstration 
program  for  fiscal  year  2002.  As 
described  in  the  notice  published  in  the 
Federal  Register  on  July  27,  2001  (66  FR 
39263-39265),  the  Secretary  committed 
funds  from  the  FY  2001  appropriation 
for  this  demonstration  program  to  cover 
the  full  five  years  of  loan  forgiveness  for 
borrowers  who  were  granted  loan 
forgiveness  during  that  fiscal  year.  Thus, 
any  additional  forgiveness  granted  to 
borrowers  who  received  forgiveness 
during  FY  2001  will  be  funded  from  FY 

2001  appropriations  and  not  from  FY 

2002  appropriations. 

Under  the  demonstration  program, 
new  FFEL  and  Direct  Loan  borrowers 
(as  defined  in  the  "Program  Definitions" 
section  of  this  notice)  may  receive 
forgiveness  of  up  to  100  percent  of  their 
total  eligible  loans  made  luider  the  FFEL 
subsidized  and  imsubsidized  Federed 
Stafford  Loan,  Direct  Subsidized  Loan, 
and  Direct  Unsubsidized  Loan 
programs.  A  loan  is  eligible  for 
forgiveness  only  if  it  (1)  was  made  on  or 
after  October  7,  1998,  the  date  of 
enactment  of  the  Higher  Education 
Amendments  of  1998,  which  authorized 
the  program;  (2)  was  received  for  the 
purpose  of  obtaining  an  associate's  or 
bachelor's  degree  in  early  childhood 
education  or  child  care;  and  (3)  was 
made  before  the  beginning  of  qualifying 
service.  Loan  forgiveness  is  provided  to 
eligible  borrowers  on  a  progressive  basis 
[i.e..  20  percent  of  the  total  amount  of 
loans  following  two  years  of  service;  20 
percent  following  the  third  year  of 
service;  and  30  percent  following  each 
of  the  fourth  and  fifth  years  of  service) 
following  completion  of  consecutive 


years  of  full-time  child  care 
employment  in  a  child  care  facility 
serving  a  low-income  community. 

Under  section  428K  of  the  HEA,  loan 
forgiveness  is  available  to  eligible 
borrowers  on  a  first-come,  first-served 
basis,  contingent  upon  the  availability 
of  funds.  Priority  for  loan  forgiveness  in 
subsequent  fiscal  years  is  given  to 
borrowers  who  received  loan 
forgiveness  in  the  preceding  fiscal  year. 

The  Secretary  is  required  to  evaluate* 
the  success  of  Uie  demonstration 
program  in  achieving  the  statutory  goals 
of  attracting  and  retaining  highly  trained 
individuals  into  the  early  child  care 
profession.  In  order  to  perform  this 
evaluation  and  to  ensure  priority  for 
eligible  applicants  for  subsequent-year 
funding,  the  Secretary  is  continuing  his 
practice  from  last  year  of  committing 
funds  from  the  current  fiscal  year  to 
cover  the  full  five  years  of  loan 
forgiveness  for  eligible  new  applicants. 

Procedures 

The  Secretary  has  determined  that  the 
issuance  of  regulations  to  implement  the 
loan  forgiveness  demonstration  program 
for  child  care  is  not  necessary  at  this 
time.  Section  428K  of  the  HEA  creates 
the  loan  forgiveness  for  child  care 
providers  program  as  a  demonstration 
program.  Funding  was  provided  for  the 
second  year  of  this  demonstration 
program  in  the  Departments  of  Labor, 
Health  and  Human  Services,  and 
Education,  and  Related  Agencies 
Appropriations  Act  2002,  enacted  on 
January  10,  2002  (Pub.  L.  107-116),  in 
which  $1,000,000  was  appropriated. 

In  light  of  the  limited  amount  of  funds 
available  and  the  fact  that  the  loan 
forgiveness  program  for  child  care 
providers  is  a  demonstration  program, 
the  Secretary  has  decided  to  issue  this 
notice  to  continue  the  loan  forgiveness 
demonstration  program  for  the  2002 
application  year  and  to  explain  the 
procediues  for  granting  loan  forgiveness 
to  new  applicants  and  renewal 
applicants  for  the  2002  application  year. 
These  procedures  are  based  on  the 
statutory  language,  and  further 
regulations  are  not  needed  at  this  time. 

Program  Definitions 

Child  care  facility  means  a  facility, 
including  a  home,  that  provides  child 
care  services  and  meets  applicable  State 
or  local  government  licensing, 
certification,  approval,  or  registration 
requirements. 

Child  care  services  means  activities 
and  services  for  the  education  and  care 
of  children  from  birth  through  age  five 
by  an  individual  who  has  a  degree  in 
early  childhood  education. 
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Consecutive  years  of  employment 
means  maintaining  full-time 
employment  for  successive, 
uninterrupted  12-month  periods  as  a 
child  care  provider  in  an  eligible 
facility. 

Degree  means  an  associate's  or  a 
bachelor's  degree  awarded  by  an 
institution  of  higher  education. 

Early  childhood  education  means 
education  in  the  areas  of  early  child 
education,  child  care,  or  any  other 
educational  area  related  to  child  care 
that  the  Secretary  determines 
appropriate. 

Eligible  loan  means  a  loan  made  after 
October  7, 1998  to  a  new  borrower 
under  the  subsidized  or  imsubsidized 
Federal  Stafford  Loan,  Direct  Subsidized 
Loan,  or  Direct  Unsubsidized  Loan 
programs  and  made  for  the  purpose  of 
obtaining  the  borrower's  associate's  or 
bachelor's  degree  in  early  childhood 
education  or  child  care  prior  to 
employment  as  a  child  care  provider. 

Full-time  employment  means  working 
as  a  child  care  provider  in  a  child  care 
facility  at  least  30  hours  per  week. 

Institution  of  higher  eaucation  means 
a  public  or  nonprofit  private  institution 
of  higher  education  as  defined  in 
section  101  of  tide  I  of  the  HEA. 

Low-income  community  means  a 
community  in  which  at  least  70  percent 
of  the  individuals  are  from  families  that 
earn  less  than  85  percent  of  the  State 
median  household  income.  For  the 
purposes  of  this  notice,  the  community 
comprises  the  children  who  receive 
child  care  at  the  facility. 

New  borrower  means  a  borrower  who 
had  no  outstanding  loan  balance  under 
the  FFEL  or  Direct  Loan  program  on 
October  7, 1998,  or  who  had  no 
outstanding  loan  balance  on  the  date 
that  he  or  she  obtains  a  loan  after 
October  7, 1998. 

Renewal  applicant  means  a  FFEL  or 
Direct  Loan  program  borrower  who  has 
previously  applied  for,  and  received, 
loan  forgiveness  benefits  imder  this  loan 
forgiveness  program  in  a  prior  fiscal 
year. 

Forgiveness  Amounts 

(A)  A  borrower  employed  full-time  as 
a  child  care  provider  may  receive 
forgiveness  of  the  borrower's  eligible 
loans  in  the  amount  of: 

(1)  Twenty  percent  of  the  total 
amoimt  of  eligible  loans  after  the  second 
consecutive  year  (24  continuous 
months)  of  full-time  employment; 

(2)  Twenty  percent  of  the  total 
amount  of  eUgible  loans  after  the  third 
consecutive  year  (36  continuous 
months)  of  full-time  employment;  and 

(3)  Thirty  percent  of  tne  total  amount 
of  eligible  loans  after  each  of  the  fourth 


and  fifth  consecutive  years  (48  and  60 
continuous  months  respectively)  of  full- 
time  emplojrment. 

(B)  An  eligible  borrower  not 
previously  participating  in  the  loan 
forgiveness  program  who  secures  an 
associate's  or  bachelor's  degree  in  early 
childhood  education  or  child  care  after 
previously  graduating  from  an 
institution  of  higher  education  in  an 
area  other  than  early  childhood 
education  is  eligible  to  receive 
forgiveness  of  the  total  amount  of 
eligible  loans  received  for  a  maximum 
of  two  academic  years  in  pursuit  of  that 
early  childhood  education  or  child  care 
degree,  according  to  the  percentages 
specified  in  paragraph  (A)  of  this 
section. 

(C)  For  each  year  of  qualifying  service, 
the  Secretary  forgives  the  percentage  of 
the  eligible  loans  plus  the  proportionate 
amount  of  interest  that  accrues  on  the 
loan. 

(D)  The  loan  holder  does  not  refund 
pajrments  that  were  received  from,  or 
paid  on  behalf  of,  a  borrower  who 
qualifies  for  loan  forgiveness  under  this 
section. 

Application  Procedures  for 
Cancellation  and  Payment  Processing 

(A)  After  completing  the  eligible  child 
care  service,  a  borrower  may  request 
loan  forgiveness  from  the  Secretary  on 

a  form  approved  by  the  Secretary  and 
accompanied  by  any  required 
supporting  documentation. 

(B)  The  Secretary,  after  receiving  a 
completed  and  accurate  application: 

(1)  Makes  a  loan  forgiveness 
commitment  to  a  qualified  new 
applicant  on  a  first-come,  first-served 
basis  according  to  the  date  that  a 
complete  and  accurate  application  is 
received  and  contingent  upon  the 
availability  of  funds;  and 

(2)  Reamrms  the  prior  commitment 
for  a  renewal  applicant  if  the  renewal 
applicant  continues  to  meet  the 
eligibility  requirements. 

(C)  The  Secretary  notifies  applicants 
of  their  eligibility  or  ineligibility  for 
loan  forgiveness  and  the  amount  that  is 
being  forgiven  for  that  application  year. 

(D)  If  the  Secretary  approves  the 
borrower's  request  for  forgiveness  of  the 
loan,  the  Secretary  forwards  payment  of 
the  forgiven  amount  to  the  holder  of  the 
borrower's  largest  current  outstanding 
imsubsidized  loan,  if  any,  for  payment 
on  that  loan.  If  the  borrower  has  no 
outstanding  unsubsidized  loans,  the 
Secretary  forwards  the  forgiven  amount 
to  the  holder  of  the  borrower's  largest 
current  outstanding  subsidized  loan. 

(E)  If  the  holder  determines  that  the 
amount  of  the  loan  forgiveness  payment 
received  from  the  Secretary  exceeds  the 


remaining  balance  of  the  loan  to  which 
it  is  designated,  the  holder  shall  apply 
the  remaining  balance  to  another 
eligible  loan  of  the  borrower  held  by  the 
holder.  If  the  holder  does  not  hold  any 
of  the  borrower's  other  eligible  loans, 
the  lender  shall  refund  the  balance  to 
the  Secretary.  If  applicable,  the 
Secretary  then  forwards  the  balance  to 
another  holder  of  the  borrower's  eligible 
loans. 

Application  Procedures  for 
Forbearance 

(A)  At  the  written  request  of  the 
borrower,  the  Secretary  or  the  holder  of 
eligible  loans  grants  forbearance  in 
annual  increments  to  a  borrower 
performing  the  type  of  service  that 
would  qualify  the  borrower  for  loan 
forgiveness,  unless  the  borrower  has 
been  granted  a  deferment  for  that  period 
of  service. 

(B)  Before  a  new  applicant  receives 
forbearance  for  eligible  child  care 
service,  the  borrower  must: 

(1)  Submit  documentation  to  the 
Secretary  or  the  holder  for  the  period  of 
the  annual  forbearance  request  showing 
the  beginning  and  anticipated  ending 
dates  that  the  borrower  is  expected  to 
perform,  for  that  year,  eligible  child  care 
service;  and 

(2)  Certify  the  borrower's 
understanding  that  receiving 
forbearance  for  eligible  service  does  not 
guarantee  receipt  of  loan  forgiveness 
benefits. 

(C)  Before  a  renewal  applicant 
receives  forbearance  for  eligible  child 
care  service,  the  renewal  applicant  must 
submit  documentation  to  the  Secretary 
or  the  holder  for  the  period  of  the 
annual  forbearance  request  showing  the 
beginning  and  anticipated  ending  dates 
that  the  borrower  is  expected  to 
perform,  for  that  year,  eligible  child  care 
service. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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Access  at:  http://ww-iv.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1078-11. 
Dated:  August  26,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary,  Office  of  Post  secondary- 
Education. 
[FR  Doc.  02-22113  Filed  8-28-02;  8:45  ami 

BIUJNG  CODE  40«H)1-P 

DEPARTMENT  OF  EDUCATION 

Secretary  of  Education's  Commission 
on  Opportunity  in  Attiletics;  Meeting 

agency:  Secretary  of  Education's 
Commission  on  Opportunity  in 
Athletics;  Department  of  Education. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  public  meeting  of  the 
Secretary  of  Education's  Commission  on 
Opportunity  in  Athletics  (the 
Commission).  The  Commission  invites 
comments  from  the  public  regarding  the 
application  of  current  Federal  standards 
for  ensuring  equal  opportunity  for  men 
and  women  and  boys  and  girls  to 
participate  in  athletics  under  Title  IX  of 
the  Education  Amendments  of  1972 
("Title  IX").  The  meeting  will  take  place 
in  Chicago.  Illinois.  This  meeting  will 
primarily  focus  on  Title  EX  as  it  relates 
to  High  Schools  and  Two- Year  Colleges; 
however  there  will  be  an  opportunity  to 
comment  on  Title  IX  in  general. 

Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meetings  should  notif\-  the 
Commission  office  no  later  than 
September  12,  2002.  We  will  attempt  to 
meet  requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

Notice  of  this  meeting  is  required 
under  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act.  DATES: 
September  17-18,  2002. 

Location:  Drake  Hotel,  140  East 
Walton  Place,  Chicago,  Illinois  60611. 

Times:  September  17:  9  a.m.-12:30 
p.m.,  2  p.m.-5  p.m.  September  18:  9 
a.m.-l  p.m.: 

Meeting  Format:  This  meeting  will  be 
held  according  to  the  following 
schedule: 

1.  Date:  September  17,  2002,  Time:  9 
a.m.  to  12:30  p.m.,  2  p.m.-5  p.m. 

2.  Date:  September  18.  2002,  Time:  9 
a.m.  to  1  p.m. 

Attendees:  If  you  would  like  to  attend 
any  or  all  of  the  above  listed  meetings, 
we  ask  that  you  register  with  the 


Commission  Office  by  e-mail  or  fax  to 
the  address  listed  under  ADDRESSES. 
Please  provide  us  with  your  name  and 
contact  information. 

Participants:  The  meeting  scheduled 
for  September  17,  2002  will  begin  with 
presentations  from  panels  of  invited 
speakers.  After  the  presentations  by 
invited  speakers,  there  will  be  time 
reserved  for  comments  from  the  public. 

The  meeting  scheduled  for  September 
18,  2002  will  consist  of  review  and 
discussion  by  the  Commissioners  of  the 
information  from  the  previous  public 
meetings  in  preparation  for  the 
Commission's  forthcoming  report  to  the 
Secretary  of  Education.  The  pubhc  is 
invited  to  observe  this  meeting;  however 
there  will  not  be  opportunity  for  public 
comment. 

If  you  are  interested  in  participating 
in  the  public  comment  period  to  present 
comments  on  the  Federal  standards  for 
ensuring  equal  opportunity  for  men  and 
women  to  participate  in  athletics  under 
Title  IX  at  this  meeting,  you  are 
requested  to  reserve  time  on  the  agenda 
of  the  meeting  by  contacting  the 
Commission  office  by  e-mail  or  fax. 

We  request  that  you  submit  a  request 
to  the  Commission  office  by  e-mail  or 
fax.  Please  include  your  name,  the 
organization  you  represent  if 
appropriate,  and  a  brief  description  of 
the  issue  you  would  like  to  present. 
Participants  will  be  allowed 
approximately  3  to  5  minutes  to  present 
their  comments,  depending  on  the 
number  of  individuals  who  reserve  time 
on  the  agenda.  At  the  meeting, 
participants  are  also  encouraged  to 
submit  two  written  copies  of  their 
comments.  Persons  interested  in  making 
comments  are  encouraged  to  address  the 
issues  and  questions  discussed  imder 
SUPPLEMENTARY  INFORMATION. 

Given  the  expected  number  of 
individuals  interested  in  providing 
comments  at  the  meetings,  reservations 
for  presenting  comments  should  be 
made  as  soon  as  possible.  Persons  who 
are  unable  to  obt^n  reservations  to 
speak  during  the  meetings  are 
encouraged  to  submit  written 
comments.  Written  comments  will  be 
accepted  at  each  meeting  site  or  may  be 
mailed  to  the  Commission  at  the  address 
listed  under  ADDRESSES. 

In  addition  to  making  reservations, 
individuals  attending  the  public 
meetings,  for  security  purposes,  must  be 
prepared  to  show  photo  identification  in 
order  to  enter  the  meeting  location. 
Request  for  Written  Comments:  In 
addition  to  soliciting  input  during  the 
public  meetings,  we  invite  the  public  to 
submit  written  comments  relevant  to  the 
Commission. 


DATES:  We  would  like  to  receive  your 

written  comments  on  the  Act  by 

November  29,  2002. 

ADDRESSES:  Submit  all  comments  to  the 

Commission  using  one  of  the  following 

methods: 

1.  Internet.  We  encourage  you  to  send 
your  comments  through  the  Internet  to 
the  following  address: 
OpportunityinA  thletics@ed.gov 

2.  Mail.  You  may  submit  your 
comments  to  The  Secretary  of 
Education's  Commission  on 
Opportunity  in  Athletics,  400  Maryland 
Avenue,  SW.,  ROB-3  Room  3060, 
Washington,  DC  20202.  Due  to  delays  in 
mail  delivery  caused  by  heightened 
security,  please  allow  adequate  time  for 
the  mail  to  be  received. 

3.  Facsimile.  You  may  submit 
comments  by  facsimile  at  (202)  260- 
4560. 


FOR  FURTHER  INFORMATION  CONTACT:  See 

the  Commission  address  under  the 
ADDRESSES  section  of  this  notice.  View 
the  Commission's  Web  site  at:  http:// 
www/ed.gov/inits/commissionsboards/ 
athletics.  The  Commission  office 
number  is  202-708-7417. 
SUPPLEMENTARY  INFORMATION:  The 
nation  is  commemorating  the  30th 
anniversary  of  the  passage  of  Title  IX, 
the  landmark  legislation  prohibiting 
recipients  of  Federal  funds  from 
discriminating  on  the  basis  of  sex.  Since 
this  legislation  was  enacted,  there  has 
been  a  dramatic  increase  in  the  number 
of  women  participating  in  athletics  at 
the  high  school  and  college  levels.  The 
Secretary  of  Education  has  determined 
that  this  anniversary  provides  an 
appropriate  time  to  review  the 
application  of  Title  IX  to  educational 
institutions'  efforts  to  provide  equal 
opportunity  in  athletics  to  women  and 
men.  In  order  to  do  so,  the  Secretary 
established  the  Commission  on 
Opportunity  in  Athletics.  The 
Commission  will  produce  a  report  no 
later  than  January  31,  2002,  outlining  its 
findings  relative  to  the  opportunities  for 
men  and  women  in  athletics  in  order  to 
improve  the  effectiveness  of  Title  IX. 
Comments  are  encouraged  on  the 
following  priority  areas: 

1.  Are  Title  IX  standards  for  assessing 
equal  opportunity  in  athletics  working 
to  promote  opportunities  for  male  and 
female  athletes? 

2.  Is  there  adequate  Title  IX  guidance 
that  enables  colleges  and  school 
districts  to  know  what  is  expected  of 
them  and  to  plan  for  an  athletic  program 
that  effectively  meets,  the  needs  and 
interests  of  their  students? 

3.  Is  further  guidance  or  are  other 
steps  needed  at  the  junior  and  senior 
hi^  school  levels  where  the  availability 
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or  absence  of  opportunities  will 
critically  afiect  the  prospective  interests 
and  abilities  of  student  athletes  when 
they  reach  college  age? 

4.  How  should  activities  such  as 
cheerleading  or  bowling  factor  into  the 
analysis  of  equitable  opportunities? 

5.  How  do  revenue  producing  and 
large-roster  teams  affect  the  provision  of 
equal  athletic  opportunities?  The 
Department  has  heard  from  some  parties 
that  whereas  some  men  athletes  will 
"walk-on"  to  intercollegiate  teams — 
without  athletic  financial  aid  and 
without  having  been  recruited — women 
rarely  do  this.  Is  this  accurate  and,  if  so, 
what  are  its  implications  for  Title  IX 
analysis? 

6.  In  what  ways  do  opportimities  in 
other  sports  venues,  such  as  the 
Olympics,  professional  leagues,  and 
conununity  recreation  programs, 
interact  with  the  obligations  of  colleges 
and  school  districts  to  provide  equal 
athletic  opportunity?  What  are  the 
implications  for  Title  IX? 

7.  Apart  from  Title  IX  enforcement, 
are  there  other  efforts  to  promote 
athletic  opportunities  for  male  and 
female  students  that  the  Department 
might  support,  such  as  public-private 
partnerships  to  support  the  efforts  of 
schools  and  colleges  in  this  area? 

Electronic  Access  to  This  Document 

You  may  view  this  dociunent,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  published  in  the  Federal  Register.  Free 
Internet  access  to  the  official  edition  of  the 
Federal  Register  and  the  Code  of  Federal 
Regulations  is  available  on  GPO  Access  at: 
http://i\'i\'w.access.gpo.gov/nara/index.html. 

Dated:  August  26,  2002. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  02-22112  Filed  8-28-02:  8:45  am) 
BIUJNG  COOe  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-087] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Rling 

August  23,  2002. 

Take  notice  that  on  August  15,  2002, 
Tennessee  Gas  Pipeline  Company 
(Teimessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  corrected 
negotiated  rate  arrangement  between 
Tennessee  and  Union  Light,  Heat  & 
Power  Company.  Teimessee  requests 
that  the  Commission  grant  such 
approval  effective  August  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22031  Filed  8-28-02:  8:45  am] 

BILUNQ  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Doclwt  No.  RP98-20&-009] 

Atlanta  Gas  Light  Company;  Notice  of 
Compliance  Filing 

August  23,  2002. 

Take  notice  that  on  August  19,  2002, 
Atlanta  Gas  Light  Company  (Atlanta),  in 
compliance  with  the  Commission's  luiy 
18,  2002  Order  in  the  above-referenced 
proceeding,  tendered  for  filing  its 
previously  effective  Rate  Schedule  IBSS. 
along  with  all  related  provisions  of  the 
Terms  of  Service  of  its  limited 
jurisdiction  FERC  tariff.  Atlanta 
requested  an  effective  date  for  the  tariff 
sheets  of  September  1.  2002. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator)'  Commission. 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commissions 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://ww\v.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commissions  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secn'tary. 

[FR  Doc.  02-22032  Filed  8-2B-02:  8:45  am) 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-327-004  and  RPOO-604- 
004]  I 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Compliance 
Filing 

August  23.  2002. 

Take  notice  that  on  August  19.  2002, 
Columbia  Gas  Transmission  Corporation 
(Colimibia)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1,  revised  tariff  sheets, 
listed  in  Appendix  A  to  the  filing. 

Columbia  states  that  the  filing  is  made 
to  revise  various  tariff  sheets  filed  in 
Docket  No.  RPOO-326-000  on  July  31, 
2001  pursuant  to  Order  No.  637  and 
Order  No.  637-A  in  compliance  with 
the  Commission's  July  19,  2002  Order 
(100  FERC  1161.084). 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers, 
parties  on  the  official  service  list  of  this 
proceeding,  and  affected  state 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  docimient. 
For  Assistance,  call  (202)502-8222  or 
forTTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22033  Filed  8-28-02;  8:45  am] 

HLUN6  COOe  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-426-000] 

Columbia  Gas  Transmission 
Corporation;  Notice  of  Request  Under 
Blanket  Authorization 

August  23,  2002. 

Take  notice  that  on  August  14,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia),  12801  Fair  Lakes  Parkway, 
Fairfax,  Virginia  22030-0146,  filed  with 
the  Federal  Energy  Regulatory 
Commission  (Conmiission)  in  Docket 
No.  CP02-426-000,  a  request  pursuant 
to  157.205  and  157.216  of  the 
Commission's  Regulations  (18  CFR 
157.205  and  157.216)  under  the  Natural 
Gas  Act,  for  authorization  to  abandon  by 
sale  certain  natural  gas  facilities  located 
in  Raleigh  and  Summers  Counties,  West 
Virginia,  known  as  the  KA-8  System,  to 
Equitable  Gathering,  LLC  (Equitable)  ^ 
and  the  service  provided  through  the 
facilities,  under  Columbia's  blanket 
certificate  issued  in  Docket  No.  CP83- 
76-000,  all  as  more  fully  set  forth  in  the 
request  which  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
wmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Columbia  and  Equitable  entered  into  . 
an  agreement  in  which  Columbia  will 
sell  the  facilities  known  as  the  KA-8 
System  with  the  rights-of-way  and 
appurtenances,  which  consists  of:  Line 
KA-11  (approximately  0.8  mile  of  4- 
inch  pipeline);  Line  KA-16 
(approximately  0.1  mile  of  4-inch 
pipeline);  Line  KA-7  (approximately  6 
miles  of  8-inch  pipeline);  Line  KA-8 
(approximately  15.5  miles  of  8-inch 
pipeline);  Harper  Compressor  Station 
(one  280  hp  compressor  unit);  Raleigh 
Compressor  Station  (two  140  hp 
compressor  units).  The  KA-8  System 
facilities  were  constructed  and  operated 
under  certificate  approval  granted  by 
the  Commission  in  Docket  No.  CP71- 
132.  The  facilities  were  constructed  in 
the  early  1950's  to  deliver  voluanes  from 
Columbia's  Line  KA  and  local 
production  to  the  Beckley,  West 
Virginia  market.  Columbia  states  that 


the  facilities  are  no  longer  an  integral 
part  of  its  transmission  system,  retaining 
the  facilities  is  inconsistent  with  its 
primary  business  of  transporting  and 
storing  natural  gas,  and  the 
abandonment  will  reduce  its  cmrent 
operating  and  maintenance  expense. 

Columbia  will  sell  the  facilities  to 
Equitable  for  the  net  depreciated  book 
cost  at  the  time  of  closing,  estimated  to 
be  $2,000,000.  Colmnbia  states  that  it 
does  not  propose  to  abandon  service  to 
any  customers,  other  than  the  mainline 
tap  consumers  shown  in  Exhibit  Z-5 
and  to  those  listed  on  Exhibit  Z-4. 
Columbia  states  that  Equitable  has 
agreed  to  assume  any  obligation  that 
Colmnbia  may  have  to  provide  service 
to  the  customers  receiving  service 
through  the  facilities  at  the  time  of 
closing  on  terms  and  conditions 
acceptable  to  both  Equitable  and  the 
customers.  Columbia  attached  as  Exhibit 
Z-6  copies  of  the  letters  from  its 
customers  agreeing  to  the  abandoimient 
of  the  KA-8  System. 

Any  questions  concerning  this  request 
may  be  directed  to  Fredric  J.  George, 
Attorney,  Columbia  Gas  Transmission 
Corporation,  P.  O.  Box  1273,  Charleston, 
West  Virginia  25325-1273  at  (304)  357- 
2359  or  fax  (304)  357-3206. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procedural  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to  section 
157.205"of  the  Regulations  imder  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  section  7  of 
the  Natural  Gas  Act. 

Conmients,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Conmiission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 


^  Equitable  is  filing  an  application  with  the 
Commission  for  a  limited  jurisdiction  certificate  in 
Docket  No.  CP02-425-000. 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22039  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docltet  Nos.  flPOO-393-001  and  RP01-43- 
002] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

August  23,  2002. 

Take  notice  that  on  August  19,  2002, 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  its  filing  in 
compliance  with  the  Commission's  July 
19,  2002  Order  on  Compliance  with 
Order  Nos.  637,  587-G  and  587-L. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Tliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Depu  ty  Secretary. 

[FR  Doc.  02-22034  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcat  No.  RP02-390-001] 

Eastern  Shore  Natural  Gas  Company; 
Notice  of  Compliance  Filing 

August  23.  2002. 

Take  notice  that  on  August  16,  2002 
Eastern  Shore  Natural  Gas  Company 
(Eastern  Shore)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 


Revised  Voliune  No.  1,  Substitute 
Original  Sheet  No.  193 A,  proposed  to  be 
effective  July  1,  2002. 

Eastern  Shore  states  that  the 
substitute  tariff  sheet  is  being  submitted 
to  comply  with  Commission's  Order 
issued  on  August  8,  2002  directing 
Eastern  Shore  to  file  a  revised  tariff 
sheet  within  15  days  of  its  order 
substituting  "Releasing  Buyers"  for 
"Replacement  Buyers"  in  the  first 
sentence  in  Section  29(d)(2)  of  Eastern 
Shore's  General  Terms  and  Conditions 
in  order  to  fully  incorporate  the 
language  required  by  Order  No.  587-N. 

Eastern  Shore  states  that  copies  of  its 
filing  has  been  mailed  to  its  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Conunission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  niunber  excluding 
the  last  three  digits  in  the  docket 
niunber  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22036  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  ER02-2308-000] 

Entergy  Services,  Inc.;  Notice  of  Filing 

August  23.  2002. 

Take  notice  that  on  August  9,  2002, 
Entergy  Services,  Inc.  (Entergy)  acting  as 
an  agent  for  Entergy  louisiana,  inc. 
(Entergy  Louisiana),  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  Intercormection  and 
Operating  Agreement  (the 


Interconnection  Agreement)  between 
Entergy  Louisiana  and  Bayou  Veiret 
Energy,  L.L.C. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE  ,  Washington,  DC 
20426,  in  accordance  with  Rules  21 1 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385. 211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
iMvw.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  August  30.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretar\'. 

(FR  Doc.  02-22052  Filed  8-28-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-425-000] 

Equitable  Gattiering  LLC;  Notice  of 
Application 

August  23.  2002.    ■ 

Take  notice  that  on  August  14,  2002, 
Equitable  Gathering  LLC  (Equitable), 
Four  Allegheny  Center,  9th  Floor, 
Pittsburgh,  PA  15212-5255,  filed  in 
Docket  No.  CP02-425-O00,  an 
application,  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  the  Federal  Energy  Regulator^' 
Commission's  (Commission)  Rules  and 
Regulations  thereunder,  for  a  limited 
jurisdiction  certificate  to  allow 
Equitable  to  utilize  certain  facilities  that 
Equitable  intends  to  acquire  from 
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Columbia  Gas  Transmission  Corporation 
(Columbia)  which  upon  their 
acquisition  from  Columbia  will  have  as 
their  primary  function  the  gathering  of 
natural  gas.'  Equitable  also  request  that 
the  Conmiission  consider  its  application 
on  an  expedited  basis,  so  that 
authorization  is  effective  no  later  than 
October  1.  2002.  all  as  more  fully  set 
forth  in  the  request  which  is  on  file  with 
the  Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659. 

Equitable  and  Columbia  entered  into 
an  agreament,  dated  April  11,  2002.  in 
which  Columbia  will  sell  and  Equitable 
will  purchase  the  facilities  known  as  the 
KA-8  System  with  the  rights-of-way  and 
appurtenances,  which  consists  of:  Line 
KA-11  (approximately  0.8  mile  of  4- 
inch  pipeline);  Line  KA-16 
(approximately  0.1  mile  of  4-inch 
pipeline);  Line  KA-7  (approximately  6 
miles  of  8-inch  pipeline):  Line  KA-8 
(approximately  15.5  miles  of  8-inch 
pipeline):  Harper  Compressor  Station 
(one  280  hp  compressor  unit);  Raleigh 
Compressor  Station  (two  140  hp 
compressor  units).  Historically,  the  KA- 
8  facilities  were  used  by  Columbia  to 
transport  locally  produced  gas  for 
delivery  into  Columbia's  mainline 
system  for  redelivery  to  various  markets. 
Additionally,  the  historical  operation  of 
the  KA-8  facilities  has  included  the 
provision  of  transportation  service  on 
behalf  of  Mountaineer  Gas  Company 
(Mountaineer),  a  local  distribution 
company  (LDC)  subject  to  the 
jurisdiction  of  the  West  Virginia  Public 
Service  Commission.  Such  service 
included  deliveries  to  about  100  field 
tap  customers,  and  to  approximately  8 
town  border  stations  at  the  city  of 
Beckley,  West  Virginia. 

According  to  Equitable,  the  agreement 
between  Equitable  and  Columbia 
provides  for  Equitable  to  continue  to 
provide  service  to  Mountaineer  at  the 
field  taps  and  the  border  stations  at 
Beckley.  Equitable  states  that  during  the 
winter  operations  when  local 
production  received  into  the  KA-8 
facilities  will  not  be  sufficient  to  meet 


'  Columbia  is  filing  an  application  lo  abandon  lh»> 
subject  facilities  pursuant 'to  the  Commission's  prior 
notice  procedures  in  (Docket  No.  CP02-426-OOO. 


the  needs  of  the  Mountaineer  customers, 
then  gas  from  Columbia's  Line  KA  will 
flow  north  into  the  KA-8  facilities  to 
supplement  the  local  production. 
Equitable  states  that  Columbia  and 
Equitable  have  agreed  that  the  Effective 
Date  of  the  sale  of  the  KA-8  facilities 
shall  not  occur  imtil  Columbia  receives 
all  necesscuy  approvals  fro  the 
Commission  to  abandon  such  facilities 
and  Equitable  receives  a  limited 
jurisdiction  certificate. 

Equitable  contends  that  it  will  utilize 
the  facilities  as  part  of  its  primary 
function  of  gathering  with  the 
occasional  delivery  of  gas  received  from 
Columbia  to  Mountaineer  through  the 
gathering  facilities  being  incidental  to 
the  primary  gathering  function  of  the 
facilities.  Equitable  also  asks  that  it  not 
be  subjected  to  all  the  filing  and 
accounting  requirements  applicable  to 
interstate  pipeline  companies.  Equitable 
states  that  it  seeks  only  a  limited 
jurisdiction  certificate  and  will  refuse 
any  certificate  that  considers  the 
primary  purpose  of  the  facilities  to  be 
interstate  transmission  with  the  full 
panalopy  of  regulatory  requirements 
under  the  NGA.  Equitable's  application 
includes  a  discussion  of  the  primary 
function  of  the  KA-8  facilities. 
Columbia  will  sell  the  facilities  to 
Equitable  for  the  net  depreciated  book 
cost  at  the  time  of  closing,  estimated  to 
be  $2,000,000. 

Any  questions  concerning  this  request 
may  be  directed  to  Gregory  S.  Davis, 
President,  Equitable  Gathering  LLC, 
Four  Allegheny  Center,  9th  Floor, 
Pittsburgh,  PA,  15212-5255  at  (412) 
395-3000  or  fax (412) 395-3155. 

There  are  two  ways  to  become 
involved  in  the  Conunission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  13, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 


proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
conmients  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
enviroiunental  mailing  list,  will  receive 
copies  of  the  enviroimiental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  nonparty  comihenters  will 
not  receive  copies  of  all  documents  filed 
by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
enviroimiental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  coiut  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-22025  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY  • 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-329-002] 

Great  Lakes  Gas  Transmission  Limited 
Partnership;  Notice  of  Compliance 
Filing 

August  23,  2002. 

Take  notice  that  on  August  19.  2002, 
Great  Lakes  Gas  Transmission  Limited 
Partnership  (Great  Lakes)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Second  Revised  Volimie  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  October  1,  2002. 

Great  Lakes  states  that  these  tariff 
sheets  are  being  filed  in  compliance 
with  the  Commission's  July  19,  2002 
Order  on  Compliance  with  Order  Nos. 
637,  587-G,  and  587-L  in  Docket  Nos. 
RPOO-329-000,  RPOO-606-000,  and 
RPOO-606-001  (July  19  Order).  In  the 
July  19  Order,  the  Commission  found 
that  pro  forma  tariff  sheets  filed  by  Great 
Lakes  on  Jime  15,  2000  in  Docket  No. 
RPOO-329-000  generally  complied  with 
the  requirements  of  Order  No.  637, 
subject  to  certain  modifications.  The 
Commission  also  foim.d  that  filings 
made  by  Great  Lakes  on  September  29, 
2000  and  on  November  27,  2000  in 
Docket  Nos.  RPOO-606-000  and  RPOO- 
606-001  ,  respectively,  satisfactorily 
complied  with  Order  Nos.  587-G  and 
587-L,  and  accepted  these  filings 
subject  to  certain  modifications.  Great 
Lakes  was  directed  to  file  actual  tariff 
sheets  within  thirty  (30)  days  of  the  July 
19  Order  consistent  with  the 
Commission  directives  and 
modifications  set  forth  in  that  Order. 

Great  Lakes  is  seeking  clarification  or 
rehearing  of  one  requirement  of  the  July 
19  Order  in  a  separate  filing  submitted 
on  the  same  day  as  the  instant  filing. 
This  compliance  tariff  filing  includes 
actual  tariff  sheets  that  incorporate  the 
required  modifications,  and  the 
proposals  and  provisions  approved  by 
the  Commission,  with  the  exception  of 
the  modifications  that  are  the  subject  of 
Great  Lakes'  request  for  clarification  or 
rehearing. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 


the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
/jttp.//wwiv./erc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22047  Filed  8-28-02:  8:45  am] 

BILUNG  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-394-000] 

Iroquois  Gas  Transmission  System, 
L.P.;  Notice  of  Fuel  Calculations 

August  23.  2002. 

Take  notice  that  on  July  1,  2002, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  its 
schedules  which  reflect  calculations 
supporting  the  Measurement  Variance/ 
Fuel  Use  Factors  utilized  by  Iroquois 
during  the  period  January'  1,  2002, 
through  June  30.  2002. 

Iroquois  states  that  data  from  the  data 
base  during  this  period  had  to  be 
verified  to  ensure  accurate  and  complete 
information.  Iroquois  states  that  the 
schedules  attached  to  the  original  filing 
include  calculations  supporting  each  of 
the  three  components  of  Iroquois' 
composite  Measurement  Variance/Fuel 
Use  Factor 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  fi'e  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  30,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 


www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  aiid  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  nf 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission  s  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22050  Filed  8-28-02:  845  am) 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP97-14-012] 

Midwestern  Gas  Transmission 
Company;  Notice  of  Compliance  Filing 

.August  23.  2002. 

Take  notice  that  on  August  20.  2002. 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  and 
acceptance,  a  firm  gas  transportation 
agreement  pursuant  to  Midwestern's 
Rate  Schedule  FT-A.  Third  Revised 
Sheet  No.  7  and  Third  Revised  Sheet 
No.  273  of  Midwestern's  FERC  Gas 
Tariff,  Third  Revised  Volume  No.  1.  The 
filing  sets  forth  a  negotiated  rate,  non- 
conforming firm  gas  transportation 
agreement  between  Midwestern  and 
Mirant  Americas  Energy  Marketing.  LP 
(Mirant)  that  became  effective  Julv  1 . 
2002. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestern's  contracted  shippers  and 
interested  state  regulator)-  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulator}-  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
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number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
forTTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22045  Filed  8-28-02;  8:45  am) 

BIUJN6  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-367-001] 

Northern  Border  Pipeline  Company; 
Notice  of  Compliance  Rling 

August  23.  2002.  ' 

Take  notice  that  on  August  19.  2002, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff,  First 
Revised  Volume  No.  1,  the  following 
tariff  sheet: 

Substitute  Third  Revised  Sheet  No.  287 

Northern  Border  is  filing  the  revised 
tariff  sheet  to  comply  with  the 
Commission's  order  at  Docket  No. 
RP02-367-000  (100  FERC  1161,125). 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  regulatory 
commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Fedenl  Energy  Regulatory  Conunission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 


on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22049  Filed  8-28-02;  8:45  am] 

BtLUNG  CODE  6717-01-l> 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  GT02-22-001  and  GT02-25- 
001] 

Petal  Gas  Storage,  LLC;  Notice  of 
Compliance  Tariff  Filing 

August  23,  2002. 

Take  notice  that  on  August  16,  2002, 
Petal  Gas  Storage,  L.L.C.  (Petal), 
tendered  for  filing  Compliance  Tariff 
Filing. 

Petal's  filing  is  in  compUance  with 
the  Commission's  May  31,  2002,  Order 
regarding  a  Firm  Transportation  Service 
Agreement  between  Petal  and  Southern 
Company  Services,  Inc.,  which  contains 
certain  deviations  from  Petal's  pro 
forma  service  agreement.  Petal  states 
that  copies  of  the  filing  have  been 
mailed  to  each  of  its  customers  and 
affected  state  regulatory  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  miist  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  dociunent. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22041  Filed  8-28-02;  8:45  am] 

BiLUNG  CODE  S717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-331-001] 

PG&E  Gas  Transmission,  Norttiwest 
Corporation;  Notice  of  Compliance 

August  23,  2002. 

Take  notice  that  on  August  19,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing 
pro  forma  tariff  sheets  to  modify  its 
incremental  fuel  roll-down  proposal  in 
response  to  DEK  Energy  Company's 
(DEK)  and  PacifiCorp  Power  Marketing, 
Inc.'s  (PPM)  protests.  Following  the 
outcome  of  the  Commission's  review  of 
both  this  filing  and  the  May  1,  2002 
filing,  GTN  will  file  actual  tariff  sheets 
with  a  November  1,  2002  effective  date, 
i.e.,  the  anticipated  in-service  date  for 
the  97,500  horsepower  of  compression 
associated  with  GTN's  '02  Expansion. 

GTN  further  states  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  nimiber  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Conmiission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link, 

LinwfNid  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22035  Filed  8-28-02;  8:45  am] 

BOUNQ  CODE  6717-01-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Rsgulatory 
Commission 


[Dockat  No.  RP02-498-000] 

Qusstar  Pipeline  Company;  Notice  of 
Talce-or-Pay  Buyout  and  Tariff  HIIng 

August  23,  2002. 

Take  notice  that  on  August  15,  2002, 
Questar  Pipeline  Company  (Questar) 
proposes  that  it  be  permitted  to  flow 
through  $12,055  in  take-or-pay  costs  to 
its  former  sale-for-resale  customer 
Questar  Gas  Company  (formerly 
Mountain  Fuel  Supply  Company)  under 
the  provisions  of  25  (Pipeline  Supplier 
Take-or-Pay  Buyout/Buydown  Billing 
Recovery)  that  was  terminated 
December  30, 1999,  by  Order  issued 
December  22, 1999,  in  Docket  No. 
RPOO-87-000. 

Alternatively,  should  the  Commission 
determine  that  a  specific  tariff  provision 
is  required,  Questar  submits  for  filing 
and  acceptance,  pursuant  to  18  CFR 
•  154.7,  the  following  tariff  sheets  to  First 
Revised  Volume  No.  1  of  its  FERC  Gas 
Tariff  to  be  effective  September  15, 
2002: 

First  Revised  Volume  No.  1 
Ninth  Revised  Sheet  No.  1 
Fifth  Revised  Sheet  No.  5A.1 
Fourteenth  Revised  Sheet  No.  40 
Fourth  Revised  Sheet  No.  97 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  30,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22037  Filed  8-28-02;  8:45  am) 

BIUJNG  COOE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  Nos.  PL02-8-000,  ER96-2495-016, 
ER97-4143-004,  ER97-1 238-011,  ER9e- 
2075-010,  ER98-542-006  (Not 
consolktotad),  ER91-569-018  and  ER97- 
416fr-010] 

Conference  on  Supply  Margin 
Assessment,  AEP  Power  Marketing, 
inc.,  AEP  Service  Corporation,  CSW 
Power  Marketing,  Inc.,  CSW  Energy 
Services,  Inc.,  and  Central  and  South 
West  Services,  Inc.,  Entergy  Services, 
Inc.,  Soutttem  Company  Energy 
Marketing  LP.,  Notice  of  Request  for 
Written  Comments  on  Supply  Msrgin 
Assessment  Screen 

August  23.  2002. 

On  November  20.  2001, ^  the 
Commission  aimounced  a  new  market 
power  screen  for  generation,  the  Supply 
Margin  Assessment  (SMA),  to  be 
applied  to  market-based  rate 
applications  on  an  interim  basis 
pending  a  generic  review  of  new 
methods  for  analyzing  market  power 
and  established  mitigation  measures 
applicable  to  entities  that  fail  the  SMA 
screen.  In  addition,  in  a  Notice  Delaying 
Effective  Date  of  Mitigation  and 
Announcing  Technical  Conference, 
issued  on  December  20,  2001  (December 
20  Notice),  the  Conunission  deferred  the 
date  by  which  the  companies  in  the 
above-captioned  proceedings  or  any 
other  public  utilities  must  implement 
the  mitigation  for  spot  market  energy 
sales  set  forth  in  the  November  20 
Order,  and  announced  its  intention  to 
hold  a  technical  conference  open  to  all 
interested  persons,  not  only  parties  in 
the  above-captioned  dockets. 

Following  issuance  of  the  November 
20  Order,  the  parties  to  the  above- 
captioned  proceedings  as  well  as  a 
number  of  other  entities  filed  conunents 
and/or  requests  for  rehearing.  Some 
commenters  generally  supported  the 
SMA  as  an  interim  screen.  Several  filed 
in  opposition  to  the  SMA  screen  as  a 
measure  of  market  power.  Some 
commenters  argue  that  the  Commission 
conunitted  procedural  error  by  replacing 


'  AEP  Power  Marketing,  Inc..  et  al,  97  FERC 
1  ei,219  at  61,969  (2001),  reh'g  pending  (November 
20  Order). 


the  hub-and-spoke  analysis  with  the 
interim  SMA  through  case-by-case 
adjudication,  rather  than  through  formal 
notice-and-comment  rulemaking.  On  the 
merits,  commenters  protest,  among 
other  things,  that  the  SMA  is  ill-suited 
for  load-serving  entities  with  capacity 
committed  to  serve  native  load,  and  that 
the  test  should  look  at  uncommitted 
capacity  and  should  serve  only  as  a 
screen  rather  than  a  definitive  analysis 
for  granting  market-based  rate  authorit>'. 
Commenters  also  raise  substantive  and 
procedural  arguments  against  the 
mitigation  measures  established  in  the 
November  20  Order,  arguing  that  the 
mitigation  measures  are  vague, 
unworkable  and  poorly  tailored. 
Commenters  also  address  the  exemption 
from  the  SMA  for  sales  into  an  RTO/ISO 
with  Commission-approved  market 
monitoring  and  mitigation.  Some 
commenters  oppose  the  exemption 
while  others  suggest  the  exemption 
should  be  expanded  to  include  non- 
California  portions  of  the  WSCC  and 
any  market  in  which  participants  agree 
to  be  boimd  by  an  appropriate 
Commission-approved  market 
monitoring  and  mitigation  plan. 

Consistent  with  our  aimouncement 
that  we  would  hold  a  technical 
conference  open  to  all  interested 
persons,  not  only  parties  in  the  above- 
captioned  dockets,  we  are  hereby 
establishing  a  proceeding.  Docket  No. 
PL02-8-O00.  Conference  on  Supply 
Margin  Assessment  Screen,  to  provide 
an  opportunity  for  all  interested  persons 
to  submit  comments.  In  preparation  for 
the  technical  conference  (the  date  and 
time  of  which  will  be  announced  in  a 
subsequent  notice),  the  Commission 
invites  all  interested  persons  to  submit 
written  comments  regarding  the  SMA 
screen  and  related  mitigation  measures. 
All  comments  should  include  an 
executive  summary:  the  summary-  shall 
not  exceed  five  pages.  To  conserve  time 
and  avoid  unnecessary  expense,  persons 
with  common  interests  or  views  are 
encouraged  to  submit  joint  comments. 
All  written  comments  should  be 
submitted  within  60  days  from  the  date 
of  this  order  and  will  be  placed  in  the 
Commission's  public  files.  Comments 
will  be  available  for  inspection  at  the 
Commission's  Public  Reference  Room. 
888  First  Street,  NE.,  Washington  DC, 
20426,  during  regular  business  hours. 

Such  written  comments  should  be 
submitted  in  Docket  No.  PL02-8-000.  A 
technical  conference  to  discuss  the  SMA 
and  related  mitigation  measures  will  he 
scheduled  on  a  date  to  be  determined. 
All  future  actions  with  respect  to  the 
technical  conference  will  also  be  taken 
under  Docket  No.  PL02-8-0D0. 
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Filing  Requirements  for  Paper  and 
Electronic  Filings 

Comments,  papers,  or  other 
documents  related  to  this  proceeding 
may  be  filed  in  paper  format  or 
electronically.  However,  the 
Commission  strongly  encourages 
electronic  filings.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing. 

For  paper  filings,  the  original  and  14 
copies  of  the  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426  and  should  refer  to  Docket  No. 
PL02-8-000 

Dociunents  filed  electronically  via  the 
Internet  must  be  prepared  in 
WordPerfect,  MS  Word,  Portable 
Dociunent  Format,  or  ASCII  format.  To 
file  the  document,  access  the 
Commission's  website  at  www.ferc.gov, 
chck  on  "E-Filing"  and  then  follow  the 
instructions  for  each  screen.  First  time 
users  will  have  to  establish  a  user  name 
and  password.  The  Commission  will 
send  an  automatic  acknowledgment  to 
the  sender's  E-mail  address  upon  receipt 
of  comments.  User  assistance  for 
electronic  filing  is  available  at  202-502- 
8258  or  by  E-mail  toefiling®ferc.fed.us. 
Comments  should  not  be  submitted  to 
the  E-mail  address. 

All  comments  will  be  placed  in  the 
Commission's  public  files  and  will  be 
available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street.  NE.,  Washington,  DC 
20426,  during  regular  business  hours. 
These  comments  will  be  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary.  I 

IFR  Doc.  02-22026  Filed  8-27-02;  8:45  am] 

BtLUNG  CODE  6n7-01-l> 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
CcMnmission 

[Docket  No.  GT02-35-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  niing 

August  23,  2002. 

Take  notice  that  on  August  16,  2002, 
Tennessee  Gas  Pipeline  Company 


(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Third  Revised  Sheet  No. 
338,  Fifth  Revised  Sheet  No.  404,  Eighth 
Revised  Sheet  No.  405,  Ninth  Revised 
Sheet  No.  405A,  Third  Revised  Sheet 
No.  405A.01,  and  Original  Sheet  No. 
405A.02. 

Tennessee  states  that  these  tariff 
sheets  are  being  filed  to  implement 
more  effective  creditworthiness 
safeguards  in  Article  XXVUI  of  the 
General  Terms  and  Conditions  (GT&C) 
of  its  FERC  Gas  Tariff.  Tennessee 
submits  that  the  revisions  are  intended 
to  provide  the  necessary  protections  to 
Tennessee  and  its  creditworthy  and 
paying  customers  from  the  realistic 
potential  of  sudden  changes  in  other 
customers'  financial  condition  and 
payment  status. 

Additionally,  Tennessee  states  that  its 
revised  provision  will  provide 
customers  with  the  advantage  of 
knowing  the  necessary  requirements 
emd  available  options  for  resinning 
service  on  Tennessee's  system. 
Furthermore,  Tennessee's  revised 
creditworthiness  evaluation  provision 
will  provide  a  customer,  which  loses  its 
creditworthiness,  with  the  flexibility  to 
assess  its  options  in  advance  and  better 
determine  an  expedient  course  of  action 
to  limit  its  exposure.  Tennessee  requests 
that  the  foregoing  tariff  sheets  be  made 
effective  on  September  16,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwiv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22028  Filed  8-28-02;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-085] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Clarification  Riing 

August  23,  2002. 

Take  notice  that  on  August  8,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  a 
clarification  to  its  Negotiated  Rate  Tariff 
Filing  of  July  25.  2002. 

Subsequent  to  its  July  25  filing, 
Tennessee  learned  that  Rhode  Island 
State  Energy  Partners,  L.P.  (RISEP)  had 
merged  with  Rhode  Island  State 
Statutory  Energy  Trust  2000  (Trust), 
writh  the  Trust  emerging  as  the  surviving 
entity.  Therefore,  the  negotiated  rate 
arrangement  filed  on  July  25,  2002  is 
with  the  Trust  and  not  with  RISEP. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  30,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encouirages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22030  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-31 2-086] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Negotiated  Rate  Tariff  Filing 

August  23,  2002. 

Take  notice  that  on  August  15,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  its 
Negotiated  Rate  Tariff  Filing. 

Tennessee's  filing  requests  that  the 
Commission  approve  a  corrected 
negotiated  rate  arrangement  between 
Tennessee  and  Cincinnati  Gas  &  Electric 
Company.  Tennessee  requests  that  the 
Commission  grant  such  approval 
effective  August  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  vdshing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  \xsiag  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22044  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RPOO-260-012] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Proposed  Clianges  In  FERC 
Gas  Tariff 

August  23,  2002 

Take  notice  that  on  August  16,  2002 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  following  tariff  sheets  to 
become  effective  August  1,  2001: 

Substitute  Eleventh  Revised  Sheet  No.  14 
Substitute  Third  Revised  Sheet  No.  185 

Texas  Gas  is  submitting  these  tariff 
sheets  as  a  part  of  an  errata  filing  to 
correct  two  inadvertent  errors  in  its 
previous  July  29,  2002  compliance  filing 
containing  tariff  sheets  to  implement  the 
settlement  agreed  to  and  approved  in 
Docket  No.  RPOO-260.  et  al.  Both 
revisions  should  have  been  included  as 
a  part  of  the  prospective  settlement 
sheets  to  go  into  effect  August  1,  2002, 
in  accordance  with  the  terms  of  the 
settlement. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Texas  Gas's  jurisdictional  customers 
and  interested  state  commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22046  Filed  8-28-02:  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-500-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Refund  Report 

August  23.  2002 

Take  notice  that  on  August  15.  2002, 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  a  refund  report  showing  that  on 
August  14,  2002,  Tansco  submitted  a 
report  reflecting  the  flow  through  of  a 
refund  received  from  Dominion 
Transmission,  Inc. 

Transco  states  that  it  refunded  to  its 
FTNT  customer,  New  York  Power 
Authority.  $2,032.67  resulting  from  the 
refund  of  Dominion  Transmission.  Inc. 
Annual  Overrun/Penalty  Revenue 
Distribution.  Transco  states  that  the 
refund  covers  the  time  period  from 
September  1,  2002  to  March  31,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulaton,'  Commission. 
888  First  Street,  NE.  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commissions 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
August  30,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvMW./e/r.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretar\: 

[FR  Doc.  02-22051  Filed  8-28-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-179-002] 

Williams  Gas  Pipelines  Central,  Inc.; 
Notice  of  IMotion  to  Ktake  Tariff  Sheets 
Effective 

August  23.  2002. 

Take  notice  that  on  August  16,  2002, 
Williams  Gas  Pipelines  Central,  Inc. 
(Williams)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1.  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  to  become 
effective  September  1,  2002. 

Williams  states  that  the  tariff  sheets 
are  identical  to  the  tariff  sheets  filed 
initially  on  March  1,  2002  to  transition 
WilUams  from  a  monthly  allocation 
pipeline  to  a  daily  allocation  pipeline. 
On  March  28,  2002,  the  Commission 
issued  an  order  accepting  the  proposed 
tariff  sheets  and  suspending  their 
effective  date  imtil  September  1,  2002, 
subject  to  refund  and  to  the  outcome  of 
Williams'  Order  No.  637  proceeding  in 
Docket  No.  RPOa-494. 

As  Williams  reserved  its  right  to  move 
the  suspended  sheets  into  effect  through 
its  March  1,  2002  filing,  Wilhams 
hereby  exercises  its  reserved  rights  and 
with  the  instant  filing,  moves  the 
suspended  tariff  sheets  into  effect  on 
September  1,  2002,  consistent  with  the 
Suspension  Order. 

Williams  states  that  copies  of  the 
revised  tariff  sheets  are  being  mailed  to 
Williams'  jurisdictional  customers  and 
interested  state  commissions,  as  well  as 
those  appearing  on  the  official  service 
list  for  this  docket. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  August  30,  3002. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 


encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  hnk. 

Linwood  A.  Watson,  Jr. 

Deputy  Secretary. 

[FR  Doc.  02-22048  Filed  8-28-02;  8:45  am] 
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Tariff,  designated  as  Rate  Schedule 
FERC  No.  1,  and  Transmission  Capacity 
Reassignment  Tariff,  designated  as  Rate 
Schedule  FERC  No.  2,  originally 
accepted  for  filing  in  Docket  No.  ER98- 
2624-000. 
Comment  Date:  September  9,  2002. 

3.  Midwest  Independent  Transmission 
System  Operator,  Inc. 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER01 -833-000,  et  al.] 

Pacific  Gas  and  Electric  Company,  et 
al.;  Electric  Rate  and  Corporate 
Regulation  Filings 

August  21.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Pacific  Gas  and  Electric  Company 

(Docket  No.  EROl-833-000] 

Take  notice  that  on  August  19,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  and  the  Modesto  Irrigation 
District  (Modesto)  tendered  for  filing  a 
Further  Request  for  Deferral  of 
Consideration  of  the  unexecuted 
Wholesale  Distribution  Tariff  (WDT) 
Service  Agreement  and  Interconnection 
Agreement  between  Pacific  Gas  and 
Electric  Company  and  Modesto 
hrigation  District  filed  in  FERC  Docket 
No.  EROl-833-000  on  December  29, 
2000.  PG&E  and  Modesto  are  finalizing 
the  agreements  for  review  and  signature, 
and  PG&E  therefore  is  notifying  the 
Commission  that  executed  agreements 
will  not  be  filed  by  August  26.  2002.  the 
requested  deferral  date.  PG&E  requests 
that  the  Commission  defer  consideration 
of  the  proceedings  filed  in  EROl-833- 
000  to  August  26,  2003,  365  days 
beyond  the  last  request  for  Deferral  in 
order  that  the  parties  may  finalize  and 
execute  the  Agreements. 

Copies  of  this  filing  have  been  served 
upon  Modesto,  the  California 
Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission. 

Comment  Date:  September  9.  2002. 

2.  Duke  Energy  New  Smyrna  Beach 
Power  Company  Ltd.,  L.L.P. 

[Docket  Na  ER02-2464-0001 

Take  notice  that  on  August  19,  2002, 
Duke  Energy  New  Smyrna  Beach  Power 
Company  Ltd.,  L.L.P.  tendered  for  filing 
a  Notice  of  Cancellation  pursuant  to  18 
CFR  35.15  (2001),  in  order  to  reflect  the 
cancellation  of  its  Market-Based  Rate 


[Docket  No.  ER02-2473-000) 

Take  notice  that  on  August  19,  2002, 
pursuant  to  section  205  of  the  Federal 
Power  Act  and  section  35.12  of  the 
Commission's  regulations,  18  CFR  35.12 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  an 
Intercoimection  and  Operating 
Agreement  among  the  City  of  Perham, 
Minnesota,  the  Midwest  ISO  and  Otter 
Tail  Power  Company. 

A  copy  of  this  filing  was  sent  to  the 
City  of  Perham,  Minnesota  and  Otter 
Tail  Power  Company. 

Comment  Date:  September  9,  2002. 

4.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-2474-O001 

Take  notice  that  on  August  19,  2002 
The  Dayton  Power  and  Light  Company 
(Da3rton)  submitted  a  service  agreement 
establishing  Calpine  Energy  Services 
L.P.  as  a  customer  under  the  terms  of 
Dayton's  FERC  Electric  Tariff,  Original 
Volume  No.  10. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  a^ements.  Accordingly, 
Dajrton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Calpine  Energy  Services,  L.P.  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  September  9,  2002. 

5.  Pacific  Gas  and  Electric  Company 

[Docket  No.  ER02-2475-000J 

Take  notice  that  on  August  19,  2002, 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  proposed 
changes  in  rates  for  Sacramento 
Municipal  Utility  District  (SMUD),  to  be 
effective  July  1,  2002,  developed  using 
a  rate  adjustment  mechanism  previously 
agreed  by  PG&E  and  SMUD  for  First 
Revised  PG&E  Rate  Schedule  FERC  Nos. 
88.  91,  and  136. 

Copies  of  this  filing  have  been  served 
upon  SMUD,  the  California  Independent 
System  Operator  Corporation,  and  the 
California  Public  Utilities  Commission. 

Comment  Date:  September  9,  2002. 

6.  Chattahoochee  EMC 

[Docket  No.  ER02-24 76-000] 

Take  notice  that  on  August  19,  2002, 
Chattahoochee  EMC  tendered  for  filing 
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an  initial  rate  schedule  pursuant  to 
section  205  of  the  Federal  Power  Act 
and  section  35.12  of  the  Commission's 
Regulations. 

This  filing  consists  of  the  Power 
Purchase  Agreements,  dated  as  of 
November  1,  2001,  between 
Chattahoochee  EMC  and  each  of  its  28 
member  distribution  cooperatives  (the 
Members)  pursuant  to  which 
Chattahoochee  EMC  will  sell  power 
and/or  energy  to  those  Members. 
Chattahoochee  EMC  is  seeking  waivers 
of  certain  Commission  requirements  as 
part  of  this  fiUng. 

Copies  of  the  filing  were  served  upon 
Altamaha  Electric  Membership 
Corporation,  Amicalola  Electric 
Membership  Corporation,  Canoochee 
Electric  Membership  Corporation, 
Carroll  Electric  Membership 
Corporation,  Central  Georgia  Electric 
Membership  Corporation,  Coastal 
Electric  Membership  Corporation,  d/b/a 
Coastal  Electric  Cooperative,  Coweta- 
Fayette  Electric  Membership 
Corporation,  Excelsior  Electric 
Membership  Corporation,  Flint  Electric 
Membership  Corporation,  d/b/a  Flint 
Energies,  GreyStone  Power  Corporation, 
An  Electric  Membership  Corporation, 
Habersham  Electric  Membership 
Corporation,  Hart  Electric  Membership 
Corporation,  Irwin  Electric  Membership 
Corporation,  Jackson  Electric 
Membership  Corporation,  Lamar 
Electric  Membership  Corporation,  Little 
Ocmulgee  Electric  Membership 
Corporation,  Middle  Georgia  Electric 
Membership  Corporation,  Mitchell 
Electric  Membership  Corporation, 
Ocmulgee  Electric  Membership 
Corporation,  Oconee  Electric 
Membership  Corporation,  Okefenoke 
Riual  Electric  Membership  Corporation, 
Planters  Electric  Membership 
Corporation,  Rayle  Electric  Membership 
Corporation,  Sawnee  Electric 
Membership  Corporation,  Slash  Pine 
Electric  Membership  Corporation, 
Sumter  Electric  Membership 
Corporation,  Tri-County  Electric 
Membership  Corporation,  and  Upson 
County  Electric  Membership 
Corporation. 

Comment  Date:  September  9,  2002. 

7.  Southern  Company  Services,  Inc. 

[Docket  No.  ER02-2477-000] 

Take  notice  that  on  August  19,  2002, 
Southern  Company  Services,  Inc.,  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
and  Savannah  Electric  and  Power 
Company  (collectively,  Southern 
Companies),  filed  Revision  No.  2  to  the 
Agreement  for  Network  Integration 
Transmission  Service  for  Tennessee 


Valley  Authority  under  Southern 
Companies'  Open  Access  Transmission 
Tariff  to  Add  a  Delivery  Point.  Revision 
No.  2  provides  that  transmission  service 
under  the  referenced  service  agreement 
(Service  Agreement  No.  160)  under 
Southern  Companies'  Open  Access 
Transmission  "Tariff  (FERC  Electric 
Tariff,  Fourth  Revised  Volume  No.  5) 
(Tariff)  is  to  be  provided  at  one  (1)  new 
delivery  point,  and  it  specifies  the  direct 
assignment  facilities  charge  as  well  as 
the  distribution  facilities  charge 
associated  with  the  new  delivery  point. 

Comment  Date:  September  9,  2002. 
8.  ISO  New.England 

[Docket  No.  OA97-237-000] 

Take  notice  that  on  August  16,  2002, 
ISO  New  England  (the  ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
Market  Report  for  Quarter  3. 

Comment  Date:  September  6,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22023  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER9»-1 477-001 ,  et  al.] 

UAE  Lowell  Power  LLC,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  22,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1 .  UAE  Lowell  Power  LLC 

[Docket  No.  ER99-1477-00l| 

Take  notice  that  on  August  16,  2002, 
UAE  Lowell  Power  LLC  tendered  for 
filing  their  triennial  market  power 
updates  in  support  of  authorization  to 
engage  in  wholesale  sales  of  electric 
energy  at  market-based  rates. 

Comment  Date:  September  6,  2002 

2.  Neptune  Regional  Transmission 
System,  LLC 

[Docket  No.  EROl -2099-002) 

Take  notice  that  on  August  13.  2002, 
Neptune  Regional  Transmission  System, 
LLC  (Neptune),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission),  a  motion  to  modif\" 
certain  provisions  of  the  Commission's 
orders  in  the  proceeding  in  Docket  No. 
EROl-2099-000:  Neptune  Regional 
Transmission  System,  LLC,  96  FERC  f 
61,147  (2001),  order  on  reh'g.  96  FERC 
TI  61,326  [2001),  order  on  clarification. 
98  FERC  161,140  (2002). 

Neptune  requests  that  the 
Commission  amend  its  prior  orders  to 
permit  Neptune  to  negotiate  to  sell  long- 
term  Transmission  Scheduling  Rights 
(TSRs)  outside  of  an  open  season 
process,  that  the  Commission  permit 
affiliate  participation  in  the  initial 
allocation  or  sale  of  TSRs  as  well  as  in 
the  secondary  market  for  TSRs.  and  that 
the  Commission  clarify  that  the 
deadline  for  recalling  TSRs  lost  in  the 
"use  it  or  lose  it"  process  can  be 
identical  to  the  deadline  under  the 
Standard  Market  Design  tariff  for 
changing  transmission  schedules. 

Neptune  claims  that  the  open  season 
process  is  impractical  and  uimecessary 
to  achieving  Commission  goals,  that 
there  are  no  market  power  concerns 
present  with  respect  to  allowing  affiliate 
participation  in  the  initial  allocation  or 
sale  of  TSRs.  that  the  open  season 
requirement  and  affiliate  restrictions  are 
inconsistent  with  the  Commission's 
Standard  Market  Design,  and  that  TSR 
holders  should  be  allowed  to  exercise 
their  recall  rights  within  the  same  time- 
frames as  a  market  participant  would  be 
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allowed  to  change  their  day-ahead 
schedides  according  to  the  Standard 
Market  Design  Tariff. 

Comment  Date:  September  5,  2002 

3.  Boston  Edison  Company 

(Docket  No.  ER02-1 70-004) 

Take  notice  that  on  August  16,  2002, 
Boston  Edison  Company  (BECo),  in 
compliance  with  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
Order  dated  March  15,  2002  and  in 
accordance  with  its  own  letter  to  the 
Commission  dated  July  18,  2002 
tendered  a  further  compliance  filing 
relative  to  its  Rate  Schedule  No.  167  for 
service  to  the  Town  of  Wellesley, 
Massachusetts.  The  tendered 
complicmce  filing  is  intended  to  replace 
BECo's  prior  compliance  filing  dated 
July  9,  2002.  BECo  requests  and  May  31, 
2002  effective  date. 

Copies  of  the  filing  were  served  upon 
the  Town  of  Wellesley,  Massachusetts, 
and  the  Massachusetts  Department  of 
Telecommunications  and  Energy. 

Comment  Date:  September  6,  2002 

4.  American  Electric  Power  Service 
Corporation 

(Docket  No.  ER02-71 1-003] 

Take  notice  that  on  August  19,  2002. 
the  American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
an  Amended  Interconnection  and 
Parallel  Operation  Agreement  between 
Southwestern  Electric  Power  Company 
(SWEPCO),  Entergy  Power  Ventures, 
L.P.,  Northeast  Texas  Electric 
Cooperative.  Inc.,  and  EN  Services,  L.P., 
in  compliance  with  the  Order 
Conditionally  Accepting  for  Filing 
Interconnection  Agreement,  as 
Modified,  and  Directing  Compliance 
Filing,  Dockets  Nos.  ER02-71 1-000, 
001,  issued  July  19,  2002.  The 
agreement  is  pm-suant  to  the  AEP 
Companies'  Open  Access  Transmission 
Service  Tariff  (OATT)  that  has  been 
designated  as  the  Operating  Companies 
of  the  American  Electric  Power  System 
FERC  Electric  Tariff  Second  Revised 
Volume  No.  6,  effective  June  15,  2000. 

SWEPCO  requests  an  effective  date  of 
March  5.  2002.  Copies  of  SWEPCO's 
filing  have  been  served  upon  Entergy 
Power  ventures,  LP,  Northeast  Texas 
Electric  Cooperative,  Inc.,  EN  Services, 
L.P.  and  the  Public  Utility  Commission 
of  Texas. 

Comment  Date:  September  9.  2002 

5.  Nevada  Power  Company 

(Docket  No.  ER02-1913-0021 

Take  notice  that  on  August  16,  2002, 
Nevada  Power  Company  (Nevada 
Power)  tendered  for  filing  its 
compliance  filing  making  the  changes  to 


the  unexecuted  Interconnection  and 
Operation  Agreement  between  Nevada 
Power  and  Gen  West,  LLC  required  by 
the  Federal  Energy  Regulatory 
Commission's  July  19,  2002  Order  in 
this  docket. 

Comment  Date:  September  6.  2002 

6.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-2437-001] 

Take  notice  that  on  August  19,  2002, 
Virginia  Electric  and  Power  Company  d/ 
b/a/  Dominion  Virginia  Power 
supplemented  its  initial  July  29,  2002 
filing  in  this  matter,  filing  revised  tariff 
sheets  to  revise  a  job  title  set  forth  in 
Attachment  N  to  Virginia  Electric  and 
Power  Company's  FERC  Electric  Tariff, 
Second  Revised  Volume  No.  5  (OATT) 
addressing  Dominion  Virginia  Power's 
Generator  Interconnection  Procedures. 

Dominion  Virginia  Power  requests 
that  the  revised  tariff  sheets  become 
effective  on  August  20.  2002. 

Comment  Date:  September  9,  2002 

7.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  OA96-194-010] 

Take  notice  that  on  August  15,  2002, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for  filing  its 
Second  Refund  Report  in  the  above- 
referenced  proceeding  in  conformance 
with  the  requirements  of  the  July  2, 
2002  Order  of  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  this  proceeding. 

Copies  of  the  filing  have  been  served 
on  all  parties  listed  on  the  official 
service  list  maintained  by  the 
Commission  for  this  proceeding. 

Comment  Date:  September  5,  2002 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 


instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A,  Watson,  Jr.; 

Dep  u  ty  Secretary. 

(FR  Doc.  02-22156  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-52-000] 

Iroquois  Gas  Transmission  System, 
L.P.,  Notice  of  Availability  of  the  Draft 
Environmental  impact  Statement  for 
the  Proposed  Eastern  Long  island 
Extension  Project 

August  2i  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  natural  gas  pipeline  facilities 
proposed  by  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  in  the  above- 
referenced  docket. 

The  DEIS  was  prepared  to  satisfy  the 
requirements  of  the  National 
Environmental  Policy  Act.  The  staff 
concludes  that  approval  of  the  proposed 
project  with  the  appropriate  mitigating 
measures  as  recommended,  would  have 
limited  adverse  environmental  impact. 
The  DEIS  also  evaluates  alternatives  to 
the  proposal,  including  system 
alternatives;  major  route  alternatives; 
and  route  variations,  and  requests 
comments  on  them. 

The  DEIS  addresses  the  potential 
environmental  effects  of  the 
construction  and  operation  of  the 
following  facilities: 

•  29.1  miles  of  20-inch-diameter 
pipeline  in  New  Haven  County, 
Connecticut,  and  Suffolk  County,  New 
York; 

•  a  new  meter  station  along  the 
proposed  ELI  pipeline  at  about  milepost 
(MP)  29.1; 

•  ancillary  facilities  including  a 
marine  tap  interconnection  and 
facilities  for  the  attachment  of  a  pig 
launcher  in  Long  Island  Sound  in 
Connecticut  state  waters;  three  mainline 
valves  (MPs  17.5,  22.7,  and  29.1),  and 
one  pig  receiving  facility  housed  within 
the  meter  station  layout  at  the  project 
terminus  at  MP  29.1; 

•  a  new  20,000  horsepower 
compressor  station  at  Iroquois'  existing 
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mainline  valve  site  in  Milford,  Fairfield 
County,  Connecticut; 

•  new  piping,  compressor  and  piping 
modifications,  and  ancillary  facilities  to 
accept  natural  gas  from  the  Algonquin 
Gas  Transmission  (AGT)  Company's 
AGT  System  at  a  proposed  new  Iroquois 
compressor  station  in  Brookfield, 
Fairfield  County,  Cormecticut  (note: 
Iroquois  is  currently  pursuing  a  separate 
FERC  Certificate  for  the  compressor 
station  under  Docket  No.  CP02-31-O00); 

•  a  discharge  gas  cooler  to  be  added 
to  the  proposed  new  compressor  station 
in  Dover,  Duchess  County,  New  York 
(note:  Iroquois  received  a  separate  FERC 
Certificate  for  the  compressor  station 
under  Docket  Nos.  CPOO-232-000  and 
-001,  but  has  not  built  this  facility  yet); 
and 

•  temporary  pipe  and  storage  yards, 
staging  areas,  access  roads,  etc.,  to  be 
used  only-during  construction  of  the 
proposed  facilities. 

The  purpose  of  the  proposed  facilities 
would  be  to  transport  about  175,000 
dekatherms  per  day  of  firm 
transportation  service  to  expanding 
markets  on  Long  Island,  New  York. 

Comment  Procedures  and  Public 
Meeting 

Any  person  wishing  to  comment  on 
the  DEIS  may  do  so.  To  ensure 
consideration  prior  to  a  Commission 
decision  on  the  proposal,  it  is  important 
that  we  receive  your  comments  before 
the  date  specified  below.  Please 
carefully  follow  these  instructions  to 
ensiu'e  that  your  comments  are  received 
in  time  and  properly  recorded: 

•  Send  an  original  and  two  copies  of 
your  comments  to:  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  St.,  NE.,  Room  1  A, 

Washington,  DC  20426; 

•  Label  one  copy  of  the  comments  for 
the  attention  of  Gas  Branch  2,  PJll.2 

•  Reference  Docket  No.  CP02-52- 
000;  and 

•  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  18,  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  envirormiental  analysis  of  this 
project.  Also,  the  Commission 
encoiuages  electronic  filing  of  any 
comments  or  interventions  or  protests  to 
this  proceeding.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  at  http:/ 
/ www.ferc.gov  imder  the  "e-Filing"  link 
and  the  link  to  the  User's  Guide.  Before 
you  can  file  comments  you  will  need  to 
create  a  free  accoimt  which  can  be 


created  by  clicking  on  "Login  to  File" 
and  then  "New  User  Account."  For 
assistance  with  e-filing,  the  e-filing 
helpline  can  be  reached  at  (202)  502- 
8258. 

We  will  announce  in  a  future  notice, 
the  location  and  time  of  at  least  one 
local  public  meeting  to  receive 
comments  on  the  DEIS. 

After  these  comments  are  reviewed, 
any  significant  new  issues  are 
investigated,  and  modifications  are 
made  to  the  DEIS,  a  Final 
Environmental  Impact  Statement  (FEIS) 
will  be  published  and  distributed  by  the 
staff.  The  FEIS  will  contain  the  staffs 
responses  to  timely  comments  filed  on 
the  DEIS. 

Comments  will  be  considered  by  the 
Commission  but  will  not  serve  to  make 
the  coramentor  a  party  to  the 
proceeding.  Any  person  seeking  to 
become  a  party  to  the  proceeding  must 
file  a  motion  to  intervene  pursuant  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedures  (18  CFR 
385.214). 

Anyone  may  intervene  in  this 
proceeding  based  on  this  DEIS.  You 
must  file  your  request  to  intervene  as 
specified  above. ^  You  do  not  need 
intervener  status  to  have  your 
comments  considered. 

The  DEIS  has  been  placed  in  the 
public  files  of  the  FERC  and  is  available 
for  distribution  and  public  inspection 
at:  Federal  Energy  Regulatory 
Commission,  Public  Reference  and  Files 
Maintenance  Branch,  888  First  Street, 
NE.,  Room  2A,  Washington,  DC  20426, 
(202) 502-8371. 

A  limited  number  of  copies  are 
available  from  the  Public  Reference  and 
Files  Maintenance  Branch  identified 
above.  In  addition,  copies  of  the  DEIS 
have  been  mailed  to  Federal,  State  and 
local  agencies,  public  interest  groups, 
individuals  who  have  requested  the 
DEIS,  newspapers,  and  parties  to  this 
proceeding. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs, 
at  1-866-208-FERC  (3372)  or  on  the 
FERC  Internet  website  (www.ferc.gov) 
using  the  "FERRIS"  link  to  information 
in  this  docket  number.  ^  Click  on  the 
FERRIS  link,  then  click  on  "General 


'  Interventions  may  also  be  filed  electronically  via 
the  Internet  in  lieu  of  paper.  See  the  previous 
discussion  on  filing  comments  electronically. 

2  On  October  11.  2001,  the  Commission 
announced  that,  as  the  result  of  the  September  11 
terrorist  attacks,  the  FERC  would  limit  access  to 
certain  public  documents  (PLOl-2-000). 
Documents  containing  specific  information  on 
energy  facilities  would  not  he  available  through  its 
web  site  or  on  its  public  reference  room. 
Individuals  requiring  such  information  arc  directed 
to  file  Freedom  of  Information  Act  (FOIA)  requests. 


Search",  and  then  enter  the  docket 
number  in  the  Docket  Number  field.  Be 
sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
(202)  502-8222,  TTY  (202)  208-1659. 
The  FERRIS  link  on  the  FERC  Internet 
website  also  provides  access  to  the  texts 
of  formal  documents  issued  by  the 
Commission,  such  as  orders,  notices, 
and  rulemakings. 

Linwood  A.  Watson,  Jr., 

Df^puty  Secretary. 

IFR  Doc.  02-22040  Filed  8-28-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

August  23.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12205-000. 

c.  Date  filed:  June  6.  2002. 

d.  Applicant:  Elk  Creek  Hydro.  LLC. 

e.  Name  and  Location  of  Project:  The 
Elk  Creek  Hydroelectric  Project  would 
be  located  on  Elk  Creek  in  Jackson 
County,  Oregon.  The  project  would 
occupy  lands  administered  by  the  U.S. 
Army  Corps  of  Engineers  (Corps). 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  §§  791(a)— 825(r) 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigbv.  ID 
83442. (208)  745-0834, fax  (208)  745- 
0835. 

h.  FERC  Contact:  Elizabeth  Jones 
(202)  502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  inten'ene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energ>' 
Regulatorv  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  inter\'entions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
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12205-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  docimient  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  dociiments  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
nm-of-river  project  would  utilize  the 
Corps'  partially-completed  Elk  Creek 
Dam  and  consist  of:  (1)  a  proposed  120- 
inch  steel  penstock  approximately  500 
feet  long,  (2)  a  proposed  powerhouse 
containing  one  tiirbine  with  a  total 
installed  capacity  of  7  MW,  (3)  a 
proposed  switchyard,  (4)  approximately 
one  mile  of  proposed  25kV  transmission 
line,  and  (5)  appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  21.7  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Elk  Creek  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321,(435)752-2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conunent  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 


to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Conmients,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Conmiission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST  ",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regidatory 
Commission,  888  First  Street, 
NE,Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 


Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

r.  Agency  Conmients — Federal,  state, 
and  local  agencies  are  invited  to  file 
conmients  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22029  Filed  8-27-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soiictting  Motions  to 
Intervene,  Protests,  and  Comments 

August  23,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12202-000. 

c.  Date  filed:  June  11,  2002.  d. 
Applicant  Elk  City  Hydro,  LLC.  e, 
Name  and  Location  of  Project.  The  Elk 
City  Hydroelectric  Project  would  be 
located  on  Elk  City  Creek  in 
Montgomery  Coimty,  Kansas.  The 
project  would  occupy  lands 
adininistered  by  the  U.S.  Army  Corps  of 
Engineers. 

f  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a}— 825(r).  g. 
Applicant  Contact:  Mr.  Brent  Smith, 
President,  Northwest  Power  Services, 
hic,  P.O.  Box  535,  Rigby,  ID  83442. 
(208)  745-0834,  fax  (208)  745-0835; 
npsi@nwpwrservices.com. 

h.  FERC  Contact  Elizabeth  Jones 
(202)  502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  irom.  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  N£,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
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may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12202-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediu^  require  all  interveners 
filing  docimients  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Fiurther,  if  an  intervener 
files  comments  or  dociunents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particiUar  resource  agency,  they 
must  also  serve  a  copy  of  the  dociunent 
on  that  resource  agency. 

j.  Description  of  Project  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Elk  City  Dam  and  would 
consist  of:  (1)  A  proposed  84-inch  steel 
penstock  approximately  200  feet  long, 
(2)  a  proposed  powerhouse  containing 
one  tiirbine  wiUi  a  total  installed 
capacity  of  2  MW,  (3)  a  proposed 
switchyard,  (4)  approximately  three 
miles  of  proposed  25kV  transmission 
line,  and  (5)  appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  5  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  Elk 
City  Hydro,  LLC,  975  South  State 
Highway,  Logan,  UT  84321,  (435)  752- 
2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particidar  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit— AJay  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 


before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

ri.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICA-nON", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  dociunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 


the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretan. 

|FR  Doc.  02-22042  Filed  8-28-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

August  2.3,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12216-000. 

c.  Date  filed:  June  17.  2002. 

d.  Applicant:  Avalon  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Avalon  Dam  Hydroelectric  Project 
would  be  located  on  the  Pecos  River  in 
Eddy  County,  New  Mexico.  The  project 
would  occupy  lands  administered  by 
the  U.S.  Bureau  of  Reclamation. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith.  President,  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigbv.  ID 
83442,  (208)  745-0834,  fax  (208)  '74.5- 
0835. 

h.  FERC  Contact  Elizabeth  Jones 
(202) 502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 
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All  documents  (original  and  eight 
copies]  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l){iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12216-000)  on  any  comments  or 

motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  dociiments  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  conunents  or  docimients  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
nm-of-river  project  would  utilize  the 
Bureau  of  Reclamation's  existing  Avalon 
Dam  and  would  consist  of:  (1)  A 
proposed  96-inch  steel  penstock 
approximately  100  feet  long,  (2)  a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
1.1  MW,  (3)  a  proposed  switchyard,  (4) 
approximately  three  miles  of  proposed 
25kV  transmission  line,  and  (5) 
appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  2.9  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  emd  reproduction  at 
Avalon  Hydro,  LLC,  975  South  State 
Highway,  Logan,  UT  84321,  (435)  752- 

2580. 

1.  Preliminary  Permit  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFTR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 


preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 
m.  Preliminary  Permit  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  nimiber  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
conunent  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
'NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  "MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 


Project  Niunber  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docmnents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to. 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22043  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01-208-000] 

Amoco  Production  Company  BP 
Exploration  &  Oil,  Inc.,  Chevron  USA 
Inc.,  ExxonMobil  Gas  Marlceting 
Company,  a  Division  of  ExxonMobil 
Corporation,  and  Stiell  Offshore  inc.; 
Notice  of  Convening  Conference 

August  23,  2002. 

Pursuant  to  Rule  601  of  the 
Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.601,  the  Dispute 
Resolution  Service  will  convene  a 
Conference  on  Wednesday  and 
Thursday,  August  28th  and  29th,  2002. 
to  discuss  how  Alternative  Dispute 
Resolution  processes  and  procedvires 
may  assist  die  participants  in  resolving 
disputes  arising  in  the  above-docketed 
proceeding.  The  conference  will  be  held 
at  the  Southern  Natural  Gas  Company, 
1900  Fifth  Avenue.,  North,  Birmingham, 
AL.  (205)325-3854,  beginning  at  9  a.m. 
on  August  28  and  ending  at 
approximately  5  p.m.  on  August  29. 

Steven  A.  Shapiro  and  Deborah 
Osborne,  acting  for  the  Dispute 
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Resolution  Service,  will  convene  the 
conference.  They  will  be  available  to 
conmiunicate  in  private  with  any 
participant  prior  to  the  conference.  If  a 
participant  has  any  questions  regarding 
the  conference,  please  call  Mr.  Shapiro 
at  202/502-8894  or  Ms.  Osborne  at  202/ 
502-8831  or  an  e-mail  to 
Steven.Shapiro@ferc.gov  or 
Deborah.Osbome@ferc.gov.  Parties  may 
also  communicate  with  Richard  Miles, 
the  Director  of  the  CoHunission's 
Dispute  Resolution  Service  at  1  877 
FERC  ADR  (337-2237)  or  202/502-6702 
and  his  e-mail  address 
isRichard.MiIes@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22038  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-A2S-O00  and  ER02-925- 
001] 

Souttiem  California  Edison  Company; 
Notice  of  informal  Settlement 
Conference 

August  23.  2002. 

Take  notice  that  an  informal 
settlement  conference  will  be  convened 
in  this  proceeding  commencing  at  10  am 
on  September  4th  and  5th,  2002,  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC,  20426,  for  the  purpose 
of  exploring  the  possible  settlement  of 
the  above-referenced  dockets. 

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervener  status  pm-suant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  or  Thomas  J.  Burgess  (202)  502- 
6058  or  Dawn  K.  Martin  (202)  502-8661. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22027  Filed  8-27-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission, 
Comments  Requested 

August  22.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
nimiber.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  comments  should  be 
submitted  on  or  before  October  28, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman  or  Leslie  Smith, 
Federal  Communications  Commission, 
Room  1-C804  or  Room  1-A804,  445 
12th  Street,  SW.,  Washington,  DC  20554 
or  via  the  Internet  to  jboIey@fcc.gov  or 
lesmith@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202^18-0214  or  via 
the  Internet  at  jboIey@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0979. 
Title:  Spectrum  Audit  Letter. 
Fonn  No.:N/A. 
Type  of  Review:  Revision  of  a 
currently  collection. 


Respondents:  Individuals  or 
households,  business  or  other  for-profit, 
state,  local  or  tribal  government. 

Number  of  Respondents:  300.000. 

Estimated  Time  Per  Response:  .5 
hours. 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  150,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  information 
requested  is  required  for  an  audit  of  the 
construction  and  operational  status  of 
various  Wireless  Radio  services  in  the 
Commission's  licensing  database  that 
are  subject  to  rule-based  construction 
and  operational  requirements.  These 
rules  require  construction  within  a 
specified  time  frame  and  require  a 
station  to  remain  operational  in  order 
the  license  to  remain  valid. 

The  Commission  is  revising  this 
information  collection  to  include  and 
gather  information  from  other  services. 

Federal  Communications  Commi.ssion. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-22021  Filed  8-28-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Co[lection(s)  Being  Reviewed  by  ttte 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Autliority,  Comments  Requested 

August  22.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
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information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  fonns  of 
information  technology. 
DATES:  Persons  wishing  to  comment  on 
this  information  collection  should 
submit  comments  October  28,  2002.  If 
you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Judy 
Boley  Herman,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Room  1-C804,  Washington,  DC  20554  or 
via  the  internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Judy 
Boley  Herman  at  202-4 1&-02 14  or  via 
the  internet  at  jboley®fcc.gov. 
SUPPLEMENTARY  INFORMATION: 
OMB  Control  No.:  3060-0550. 
Title:  Local  Franchising  Authority 
Certification. 
Form  No.:  FCC  Form  328. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  State,  local,  or  tribal 
government. 
Number  of  Respondents:  40. 
Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  One-time 
reporting  requirement. 

Toted  Annual  Burden:  20  hours. 
Annual  Reporting  and  Recordkeeping 
Cost  Burden:  N/A. 

Needs  and  Uses:  The  Commission 
developed  FCC  Form  328  to  provide  a 
standardized,  simple  form  for  Local 
Franchise  Authorities  (LFA's)  to  use 
when  requesting  certification.  The  data 
derived  from  FCC  Form  328  filings  are 
used  by  Commission  staff  to  ensiue  that 
an  LFA  has  met  the  criteria  specified  in 
Section  3(a)  of  the  Cable  Television 
Consumer  Protection  cind  Competition 
Act  of  1992  for  regulating  basic  service 
rates. 

Federal  Communications  Commission. 
Mariene  H.  Dortch, 
Secretary. 

IFR  Doc.  02-22022  Filed  8-28-02;  8:45  am] 
BIUMG  CODE  fm-4n-p 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

Non-Exprees  Small  Package  Tender  of 
Service 

AGENCY:  Federal  Supply  Service,  GSA. 


ACTION:  Notice  of  final  issuance  of  the 
GSA  Non-Express  Small  Package  Tender 
of  Service. 

SUMMARY:  The  General  Services 
Administration  (GSA),  in  compliance 
with  41  U.S.C.  418b,  is  publishing  the 
GSA  Non-Express  Small  Package  Tender 
of  Service  (SPTOS)  which  may  be 
accessed  as  described  in  the 
Supplementary  Information  of  this 
notice.  The  SPTOS  establishes  a 
uniform  basis  for  buying  routine  non- 
express  small  package  transportation 
service.  GSA's  solicitation  and 
acceptance  of  small  package  rates  and 
charges  provides  highly  competitive 
pricing,  which  in  certain  cases  includes 
the  solicitation  and  acceptance  of  rates 
specific  to  an  individual  agency  that 
acconunodate  that  agency's  particular 
traffic  characteristics.  GSA's  Federal 
customer  agencies  benefit  from  the 
SPTOS,  which  leverages  the 
Govenunent's  buying  power  to  provide 
agencies  standardized,  cost  effective, 
non-express  small  package 
transportation  services. 

DATES:  August  29,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Raymond  Price,  Transportation  Program 
Branch  by  phone  703-305-7536  or  by  e- 
mail  at  raymond.price@gsa.gov. 

SUPPLEMENTARY  INFORMATION:  The 
SPTOS  was  published  in  the  Federal 
Register  for  comment  on  April  1,  2002 
(67  FR  15386).  Comments,  due  by  May 
31,  2002,  were  received  from  United 
Parcel  Service.  GSA  considered  these 
comments  in  finalizing  the  document 
for  publication,  incorporating  changes 
where  appropriate,  and  reconciled  with 
the  commenting  organization  those 
comments  that  were  not  adopted.  The 
final  SPTOS  is  available  through  the 
Internet  at  the  following  site:  http:// 
www.kc.gsa.gov/fsstt/frt/sptos.htm.  If 
you  are  unable  to  access  this 
information,  please  notify  the  point  of 
contact  listed  above. 

Dated:  August  21,  2002. 
Tauna  T.  Delmonico, 

Director,  Tmveland  Transportation 

Management  Division. 

[FR  Doc.  02-22015  Filed  8-28-02;  8:45  am] 

BiLUNG  CODE  6820-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-194] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Hiunan  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biu-den. 

Type  of  Information  Collection 
Request  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare 
Disproportionate  Share  Adjustment 
Procedure  and  Criteria  and  Supporting 
Regulations  in  42  CFR  412.106;  Form 
No.:  CMS-R-194  (OMB  #0938-0691); 
Use:  Regulation  sets  up  an  alternative 
process  for  hospitals  that  choose  to  have 
their  disproportionate  share  adjustment 
statistics  calculated  based  on  their  cost 
reporting  periods  rather  than  the 
Federal  fiscal  year.  Frequency.  On 
occasion;  Affected  Public:  Business  or 
other  for-profit,  and  not-for-profit 
institutions;  Number  of  Respondents: 
100;  roto7  Annual  Responses:  100;  Total 
Annual  Hours  Requested:  100. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  eA  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
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recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resoiuces  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  August  20,  2002. 
John  P.  Burke,  m, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-22054  Filed  8-28-02;  8:45  am) 
BILUNG  CODE  4120-03-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-R-142] 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
RevisMf;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  ciurentiy 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  Contained  in 
BPE)-393,  Examination  and  Treatment 
for  Emergency  Medical  Conditions  and 
Women  in  Labor  and  HCFA-1005-IFC, 
PPS  for  Hospital  Outpatient  Services 
and  Supporting  Regulations  Contained 
in  42  CFR  482.12,  488.18,  489.20  and 


489.24;  Document  No.:  CMS-R-142 
(OMB#  0938-0667);  Use:  The 
Information  Collection  Requirements 
contained  in  BPD-393,  Examination  and 
Treatment  for  Emergency  Medical 
Conditions  and  Women  in  Labor  and 
HCFA-1005~IFC,  contains  requirements 
for  hospitals  to  prevent  them  from 
inappropriately  transferring  individuals 
with  emergency  medical  conditions,  as 
mandated  by  Congress.  CMS  uses  this 
information  to  help  assure  compliance 
with  this  mandate  and  protect  the 
public.  This  information  is  not 
contained  elsewhere  in  regulations. 
Frequency:  On  occasion;  Affected 
Public:  Business  or  other  for-profit, 
individuals  or  households,  not-for-profit 
institutions.  Federal  Government,  and 
State,  Local  or  Tribal  Government; 
Number  of  Respondents:  5,600;  Total 
Annual  Responses:  5,600;  Total  Annual 
Hours  Requested:  1. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu*  address,  phone  niunber, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  August  20,  2002. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-22055  Filed  8-28-02;  8:45  ami 
BILUNG  CODE  4120-03-U 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identtffer:  CMS-222] 

Agency  information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 


Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Independent 
Rural  Health  Center/Freestanding 
Federally  Qualified  Health  Center  Cost 
Report  and  Supporting  Regulations  in 
42  CFR,  Section  413.20  and  413.24; 
Form  No. .•CMS-222  {OMB#0938-0107): 
Use:  The  independent  rural  health 
clinic/freestanding  federally  qualified 
health  center  cost  report  is  the  cost 
report  to  be  used  by  the  mentioned 
clinics/centers  to  submit  annual 
information  to  achieve  a  settlement  of 
costs  for  health  care  services  rendered  to 
Medicare  beneficiaries.  Frequency: 
Annually;  Affected  Public:  Not-for-Profit 
institutions,  Business  or  other  for-profit, 
and  State,  local  or  tribal  government; 
Number  of  Respondents:  3,000:  Tofa7 
Annual  Responses:  3,000;  Total  Annual 
Hours  Requested:  150,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://wiM\'.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork®hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human' 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235. 
Washington,  DC  20503. 
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Dated:  August  20,  2002. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-22056  Filed  8-28-02;  8:45  am] 
BUJNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Menttfler:  CMS-2552] 

Agency  information  Coiiection 
Activtties:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA).  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  simimary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Revision  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Hospital  and 
Health  Care  Complex  Cost  Report  and 
Supporting  Regulations  in  42  CFR 
413.20  and  413.24;  Form  No.:  CMS- 
2552-96  (OMB  0938-0050);  Use:  Form 
CMS-2552-96  is  the  form  used  by 
hospitals  participating  in  the  Medicare 
program.  This  form  reports  the  health 
care  costs  used  to  determine  the  amoiuit 
of  reimbursable  costs  for  services 
rendered  to  Medicare  benehciaries; 
Frequency:  Annually;  Affected  Public: 
Businesses  or  other  for-profit;  Not-for- 
profit  institutions,  and  State,  Local,  or 
Tribal  Gov.;  Number  of  Respondents: 
6.010;  Total  Annual  Responses:  6,010; 
Total  Annual  Hours:  3,980,522. 


To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer: 

OMB  Human  Resources  and  Housing 
Branch.  Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503. 

Dated:  August  20.  2002. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Regulatory  Affairs.  Division 
of  Regulations  Development  and  Issuances. 
(PR  Doc.  02-22057  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  4120-(»-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERViCES 

Health  Resources  and  Services 
Administration 

Agency  information  Coiiection 
Activities:  Proposed  Coiiection: 
Comment  Request 

In  compliance  with  the  requirement 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects 
(section  3506(c)(2)(A)  of  Title  44,  United 
States  Code,  as  amended  by  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13),  the  Health  Resources  and 
Services  Administration  (HRSA) 
publishes  periodic  summaries  of 
proposed  projects  being  developed  for 
submission  to  OMB  vmder  the 
Paperwork  Reduction  Act  of  1995.  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and  draft 
instruments,  call  the  HRSA  Reports 
Clearance  Officer  on  (301)  443-1129. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 


use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Correlates  of  High 
Organ  Donation  Rates 

The  HRSA,  Office  of  Special  Programs 
(OSP),  Division  of  Transplantation 
(DoT)  is  planning  a  study  to  identify 
and  evaluate  practices  related  to  organ 
prociu^ment  organization  (OPO)  and 
hospital  structures  and  processes 
associated  with  high  rates  of  organ 
donation.  The  study  sample  will 
include  nine  OPOs  and  54  affiliated 
hospitals.  (The  OPO  sample  will  be 
chosen  first,  followed  by  a 
corresponding  sample  of  hospitals  that 
have  affiliations  with  the  chosen  OPOs.) 

The  study  consists  of  two  phases,  of 
which  only  Phase  2  will  require  OMB 
Clearance.  Phase  1  will  involve  an 
examination  of  secondary  data  sources 
to  obtain  descriptive  information  on  the 
universe  of  OPOs  and  a  subset  of 
hospitals  that  have  the  potential  for 
organ  procurement  activities.  Phase  2 
will  involve  data  collection  fi-om  more 
than  nine  hospitals  through  surveys  and 
site  visits  to  identify  practices  of  OPO, 
hospital,  and  OPO-hospital  interactions 
that  are  associated  with  higher  rates  of 
organ  donation. 

Hospitals  included  in  the  sample  are 
likely  to  be,  though  not  necessarily 
limited  to,  those  with  Trauma  I  and  II 
designations,  because  the  majority  of 
organ  donations  occur  in  these  types  of 
hospitals.  Data  collection  instruments 
for  the  hospital  sample  will  include:  (1) 
Hospital  Pre-site  Visit  Telephone 
Survey,  (2)  Hospital  On-site  Visit 
Interview  Protocol;  and  (3)  OPO- 
Hospital  Perceptions  Survey. 

The  Hospital  Pre-site  Visit  Telephone 
Survey  will  capture  supplemental  data 
on  hospital  organizational  structures 
and  processes  related  to  organ 
procurement  such  as  presence  of  an 
ethics  coimnittee,  donation  committee, 
or  staff  designated  to  engage  in  organ 
donation  activities.  The  Hospital  On-site 
Visit  Interview  Protocol  will  be  used  to 
identify  characteristics  of  hospital 
structures  and  processes  and  OPO- 
hospital  interactions  that  may  facilitate 
or  limit  referrals  to  OPOs  by  hospitals, 
potential  organ  donor  consent,  organ 
recovery,  and  organs  transplanted. 
Focus  areas  include,  but  are  not  limited 
to,  hospital  commitment  to  and 
governance  over  organ  procurement 
activities,  planning  and  evaluation, 
financial  issues,  staffing,  training,  and 
technical  and  data  collection  capacity. 
The  OPO-Hospital  Perceptions  Survey 
will  capture  the  convergence  or 
divergence  of  OPO  and  affiliated 
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hospital  perceptions  about  their 
working  relationship. 

The  data  collected  will  provide  HRSA 
with  a  better  understanding  of  the 
structural  characteristics  and  practices 


of  OPOs  and  hospitals  associated  with 
higher  rates  of  referrals,  consent,  organ 
recovery,  and  organs  transplanted. 
Results  will  inform  futiu-e  research, 
policy,  and  practice  aimed  at  improving 

Estimates  of  Annualized  Hour  Burden 


rates  of  organ  donation  as  emphasized 
by  U.S.  Department  of  Health  and 
Human  Services  Secretary  Tommy  G. 
Thompson's  Gift  of  Life  Initiative. 


Form  name 


Hospital  Pre-Site  Visit  Telephone  Survey 
Hospital  On-Site  Visit  Interview  Protocol  . 
OPO-Hospital  Perception  Survey  

Total 


Number  of  re- 
spondents 


108 

540 

54 


702 


Responses 
per  respond- 
ent 


Hours  per  re- 
sponse 


Total  hour  bur- 
den 


216 

540 

54 


810 


Send  comments  to  Susan  G.  Queen, 
Ph.D.,  HRSA  Reports  Clearance  Officer, 
Room  llA-33,  Parklawn  Building,  5600 
Fishers  Lane,  Rockville,  MD  20657. 
Written  comments  should  be  received 
within  60  days  of  this  notice. 

Dated:  August  23,  2002. 
Jon  L.  Nelson, 

Associate  Administrator  for  Management  and 
Program  Support. 

[FR  Doc.  02-22079  Filed  8-28-02;  8:45  am] 
BIUJNQ  CODE  4165-15-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availabliity  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
496-7057;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 


Scytovirins  and  Related  Conjugates, 
Antibodies,  Compositions,  Nucleic 
Acids,  Vectors,  Host  Celb,  Methods  of 
Production  and  Methods  of  Using 
Scytovirin 

Michael  R.  Boyd,  Barry  R.  O'Keefe,  and 
Tawnya  C.  McKee,  Molecular  Targets 
Drug  Discovery  Program  (MTDDP, 
NCI-Frederick)  and  Heidi  R.  Bokesch 
(SAIC-Frederick);  DHHS  Reference 
No.  E-01 7-02/0  filed  May  16  2002. 
Licensing  Contact:  Sally  Hu;  301/496- 
7056  ext.  265;  e-mail:  hus@od.nih.gov. 
This  invention  provides:  (1)  Isolated 
and  purified  antiviral  peptides  or 
antiviral  proteins  named  Scytovirins 
isolated  and  pimfied  from  aqueous 
extracts  derived  from  the  cyanobacteria, 
Scytonema  varium;  (2)  an  antibody 
which  binds  an  epitope  of  Scytovirin 
isolated  and  purified  from  Scytonema 
varium;  (3)  a  purified  nucleic  acid 
molecule  that  comprises  a  sequence 
which  encodes  an  amino  acid  sequence 
homologous  to  Scytovirin;  (4)  a  vector 
comprising  the  isolated  and  purified 
nucleic  acid  molecule  and  a  host  cell  or 
organism  comprising  the  vector;  (5)  a 
conjugate  comprising  the  peptide  and 
an  effector  component;  and  (6)  a  method 
of  inhibiting  prophylactically  and 
therapeutically  a  viral  infection.  Thus, 
this  invention  may  represent  potential 
new  therapeutics  for  treatment  of 
retroviral  infections,  including  AIDS. 

Methods  and  Compositions  for  the 
Promotion  of  Hair  Growth  Utilizing 
Actin-Binding  Peptides 

Deborah  Philp,  Ph.D.,  Michael  Elkin, 

Ph.D.,  and  Hynda  K.  Kleinman,  Ph.D. 

(NIDCR);  DHHS  Reference  No.  E-053- 

02/0  filed  January  25,  2002. 
Licensing  Contact:  Jonathan  Dixon;  301/ 

496-7056  ext.  270;  e-mail: 

dixonj@od.nih  .gov. 

Hair  loss  (alopecia)  is  a  condition  that 
afflicts  millions  of  men  and  women. 
Countless  therapies  and  concoctions 
have  been  devised  to  battle  the  effects 


of  receding  hairlines.  None  of  these  are 
universally  efiective,  and  many  have 
met  with,  at  best,  dubious  success. 

The  present  invention  provides  the 
basis  for  the  development  of  a  safe  and 
effective  treatment  for  hair  loss.  It 
describes  the  novel  use  of  naturally 
occurring,  actin-binding,  peptides  to 
activate  hair  follicles.  In  animal  studies, 
topical  application  of  such  peptides 
increased  the  number  of  active  hair 
follicles  at  least  two-fold.  After 
application  three  times  a  week,  new  hair 
growth  was  observed  as  early  as  on  day 
7,  and  was  retained  with  additional 
applications.  This  invention  may  lead  to 
a  treatment  for  a  condition  that  affects 
a  large  percentage  of  the  population. 

Stem  Celk  that  Transform  to  Beating 
Cardiomyocytes 

Neal  D.  Epstein  (NHLBI):  DHHS 

Reference  No.  E-329-01/0  filed 

October  22.  2001. 
Licensing  Contact:  Fatima  Sayyid;  301/ 

496-7056  ext.  243;  e-mail: 

sayyidf@od.nih  .gov. 

Many  Americans  die  each  year  of 
congestive  heart  failure  occurring  from 
a  variety  of  causes  including 
cardiomyopathy,  myocardial  ischemia, 
congenital  heart  disease  and  valvular 
heart  disease  resulting  in  cardiac  cell 
death  and  myocardial  dysfunction.  As 
cardiomyocytes  are  not  replaced  in 
adult  myocardial  tissue,  physiologic 
demands  on  existing,  healthy 
cardiomyocytes  leads  to  their 
hypertrophy.  Heart  transplants  have 
been  the  only  recourse  for  patients  in 
end-stage  heart  disease  however  this  is 
complicated  by  lack  of  donors,  tissue 
incompatibility  and  high  cost. 

An  alternative  approach  to  heart 
transplantation  is  to  generate 
cardiomyocytes  from  stem  cells  in  vitro 
that  can  be  used  in  the  treatment  of 
cardiac  diseases  characterized  by 
myocardial  cell  death  or  dysfunction. 

This  invention  discloses  a  novel 
isolated  population  of  stem  cells,  called 
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spoc  cells,  that  can  be  induced,  either  in 
vivo  or  in  vitro,  to  differentiate  into 
cardiorayocytes.  Spoc  cells  may  be 
differentiated  and  utilized  for  screening 
agents  that  affect  cardiomyocytes  and  as 
therapeutic  agents  in  the  treatment  of 
myocardial  defects. 

Maxpl 

Geoffrey  J.  Clark,  Michelle  Vos  (NCI); 
DHHS  Reference  No.  E-165-Ol/O  filed 
September  19,  2001. 

Licensing  Contact:  Matthew  Kiser;  301/ 
496-7056  ext.  224;  e-mail: 
icjsernj@od.nii7.goi'. 

The  subject  invention  is  directed  to 
the  cDNA  sequence  and  the  deduced 
amino  acid  sequence  of  the  human 
Maxpl  gene.  Maxpl  is  frequently  down- 
regulated  in  primary  human  tumors. 
Accordingly,  a  vector  comprising  the 
cDNA  sequence,  a  host  cell  comprising 
such  a  vector,  a  method  of  using  the 
.  vector,  such  as  one  comprising  a  cDNA 
sequence  in  which  the  C-terminal  Ras 
binding  site  has  been  mutated  or 
deleted,  or  the  polypeptide  (or  fragment 
thereof,  such  as  one  in  which  the  C- 
terminal  Ras  binding  site  has  been 
mutated  or  deleted)  in  the  prophylactic 
and  therapeutic  treatment  of  cancer,  a 
method  of  assaying  small  molecules  for 
the  ability  to  stimulate  Maxpl  growth 
inhibitory  function  in  cancer  cells  that 
remain  positive  for  Maxpl  expression, 
and  the  assessment  of  the  levels  of 
Maxpl  mRNA  or  protein  in  the 
diagnosis,  characterization  and 
prognosis  of  cancer  are  additional,  non- 
limiting  embodiments  of  the  invention. 

Further  embodiments  include:  (a) 
Diagnosis  and  prediction  of  tumor 
characteristics,  (b)  gene  therapy  to 
restore  Norel/Maxpl  function  in  tumor 
cells  which  have  lost  protein 
expression,  (c)  the  use  of  small 
molecules  to  simulate  Norel/Maxpl 
groMTth  inhibitory  function  in  tumor 
cells  which  remain  positive  for  Norel/ 
Maxpl  expression,  (d)  the  use  of  protein 
fragments/small  molecides  based  on 
Norel/Maxpl  structure  to  bind  and 
inhibit  the  function  of  mutant  Ras 
oncoproteins,  and  (e)  a  specific 
polyclonal  antibody  that  works  in 
westerns  and  in  immunohistochemistry. 

Dated:  August  22.  2002. 
JaiJi  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
National  Institutes  of  Health. 
(FR  Doc  02-22077  Filed  &-28-02;  8:45  am] 
MJJNQ  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Cancellation 
of  Meeting 

Notice  is  hereby  given  of  the 
cancellation  of  the  National  Cancer 
Institute  Director's  Consumer  Liaison 
Group,  September  5,  2002,  2  p.m.  to 
September  5,  2002,  4  p.m.,  6116 
Executive  Blvd.  Rockville,  MD,  20852 
which  was  published  in  the  Federal 
Register  on  August  16,  2002, 
67FR535392. 

The  meeting  is  cancelled  due  to 
scheduling  conflicts. 

Dated:  August  22,  2002. 
La  Verne  Y.  StringfieTi), 
Director.  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-22061  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  comm^cial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Spore  in 
Lung  Cancer. 

Date:  October  3-4,  2002. 

Time:  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Washington  Terrace  Hotel,  1515 
Rhode  Island  Avenue,  NW.,  Washington,  DC 
20005. 

Contact  Person:  Brian  E.  Wojcik,  Ph.D., 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  6116 
Executive  Boulevard,  Room  8019,  Bethesda, 
MD  20892,  301/402-2785. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 


93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cemcer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support, 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control.  National  Institutes  of  Health, 
HHS) 

Dated:  August  22,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22064  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


■  DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  meeting  of  the 
President's  Cancer  Panel. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C,  as  amended 
because  the  premature  disclosure  of 
information  and  the  discussions  would 
likely  to  significantly  frustrate 
implementation  of  recommendations. 

Name  of  Committee:  President's  Cancer 
Panel. 

Date:  September  16,  2002. 

Closed:  2  p.m.  to  6  p.m. 

Agenda:  Meeting  with  Panel,  two  of  whith 
are  new  Members,  to  review  the  previous 
year's  activities  of  the  Panel  and  develop 
agendas  for  future  meetings  in  2003.  These 
discussions  will  include  confidential  NCI 
operational  information,  i.e.  budget 
formulations,  personnel  actions  and  contract 
issuances. 

Place:  National  Institutes  of  Health,  31 
Center  Drive,  Building  31,  Room  31/llAlO. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  Maureen  O.  Wilson,  Ph.D., 
Executive  Secretary,  National  Cancer 
Institute.  NIH,  31  Center  Drive,  Building  31, 
Room  3A18,  Bethesda,  MD  20892,  (301)  496- 
1148. 

Any  interested  person  may  file  written 
comments  with  the  committee  by  forwarding 
the  statement  to  the  Contact  Person  listed  on 
this  notice.  The  statement  should  include  the 
name,  address,  telephone  number  and  when 
applicable,  the  business  or  professional 
affiliation  of  the  interested  person. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
deainfo.nci.nih.gov/advisory/pcp/pcp.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
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93.393.  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399, 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 

Dated:  August  22,  2002. 
La  Verne  Y.  Stringfieid, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22067  Filed  8-28-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  Institute;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Eye  Advisory  Eye  Council. 

The  meeting  will  be  opened  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  th  emeeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  vdth  the 
provisions  set  forth  in  section 
552b(c)(9)(B),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  tmwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Eye  Coimcil. 

Date:  September  12-13,  2002. 

Closed:  September'12,  2002,  8:30  a.m.  to 
1:15  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6130  Executive  Boulevard,  Room  G, 
Rockville,  MD  20852. 

Open:  September  12,  2002, 1:15  p.m.  to  5 
p.m. 

Agenda:  Following  opening  remarks  by  the 
Director,  NEI,  there  will  be  presentations  by 
staff  of  the  Institute  and  discussions 
concerning  Institute  programs  and  policies. 

Place:  6130  Executive  Boulevard,  Room  G, 
Rockville,  MD  20852. 

Open:  September  13,  2002,  8:30  a.m.  to  12 
p.m. 


Agenda:  Program  Planning. 

P/ace;  6130  Executive  Boulevard,  Room  G. 
Rockville.  MD  20852. 

.  Contact  Person:  Lore  Anne  McNicol. 
Director,  Division  of  Extramural  Research, 
National  Eye  Institute,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  301-496-9110. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
«vww.;7e/.ni/i.gov,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  August  23,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22069  Filed  8-28-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Eye  institute;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu-e  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Eye  Institute 
Special  Emphasis  Panel.  Multicultural  Vision 
Specific.  Utility  Index  Study. 

Date:  August  28,  2002. 

Time:  12  p.m.  to  1  p.m. 

Agenda:  "To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  350. 
Rockville,  MD  20892  (Telephone  Conference 
Call). 

Contact  Person:  Samuel  Rawlings,  PHD, 
Chief,  Scientific  Review  Branch.  Division  of 
Extramural  Research,  National  Eye  Institute, 
Bethesda,  MD  20892,  301^51-2020. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.867,  Vision  Research, 
National  bistitutes  of  Health,  HHS) 


Dated:  August  23,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc,  02-22070  Filed  8-28-02;  8:45  am] 
BILUNG  COOE  414(M11-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  "Models  of  Human 
Immunodeficiencies". 

Date:  September  17,  2002. 

T/me;  11  a.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700B  Rockledge  Drive,  Bethesda, 
MD  20892-2616,  (Telephone  Conference 
Call). 

Contact  Person:  Cheryl  K.  Lapham,  PhD.. 
Scientific  Review  Administrator.  NIH/NIAID. 
Scientific  Review  Program.  Room  2217. 
6700-B  Rockledge  Drive.  MSC  7616. 
Bethesda,  MD  20892-7616.  301-496-2550. 
clapham$niaid. nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Imniunology. 
and  Transplantation  Research:  93.856. 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  August  22.  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory- 
Committee  Policy. 
[FR  Doc.  02-22059  Filed  8-28-02;  8:45  am) 

BMJJNQ  COM  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Hunnn  Devetopment;  Notice  of  Closed 
Meeting  > 

Piirsuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections  552(c)(4) 
and  552b(c)(6),  Title  5  U.S.C,  as 
amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel  Development  of 
Community  Child  Health  Research. 

Date:  October  28,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Residence  Inn.  7335 
Wisconsin  Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Gopal  M.  Bhatnagar.  PhD.. 
Scientific  Review  Administrator.  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health,  and  Human  Development.  National 
Institutes  of  Health,  PHS,  DHHS.  9000 
Rockville  Pike.  6100  Bldg.,  Room  5E01. 
Bethesda,  MD  20892,  (301)  496-1485. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864, 
Population  Research;  93.865.  Research  for 
Mothers  and  Children:  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 

Dated:  August  22,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22062  Filed  8-28-02;  8:45  am] 
BMJJNG  COOE  41«H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Environmental 
Health  Sciences;  Notice  of  Closed 
Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Program  Project 
Applications  (POls). 

Date:  October  4,  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Radisson  Governors  Inn,  1-40  Exit 
280  @  Davis  Drive,  Research  Triangle  Park, 
NC  27709. 

Contact  Person:  Sally  Eckert-Tilotta,  PhD, 
National  Inst,  of  Environmental  Health 
Sciences,  Office  of  Program  Operations, 
Scientific  Review  Branch,  P.O.  Box  12233, 
MD  EC-30,  Research  Triangle  Park,  NC 
27709,  919/541-1446, 
eckerttl@niehs.nih.gov. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Conference  Grant 
Applications  (Rl3s). 

Date:  October  17,  2002. 

Time:  1  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS,  79  T.  W.  Alexander  Drive, 
Building  4401,  Conference  Room  122, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M.  McGee, 
Associate  Scientific  Review  Administrator, 
Scientific  Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training.  Nat.  Inst,  of  Environmental 
Health  Sciences,  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 

Name  of  Committee:  National  Institute  of 
Environmental  Health  Sciences  Special 
Emphasis  Panel  Review  of  Conference  Grant 
Applications  (Rl3s). 

Da/e;  October  17.  2002. 

Time:  2  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIEHS.  79  T.  W.  Alexander  Drive, 
Building  4401.  Conference  Room  122, 
Research  Triangle  Park,  NC  27709, 
(Telephone  Conference  Call). 

Contact  Person:  RoseAnne  M  McGee, 
Associate  Scientific  Review  Administrator. 
Scientific  Review  Branch,  Office  of  Program 
Operations.  Division  of  Extramural  Research 
and  Training.  Nat.  Inst,  of  Environmental 
Health  Sciences.  P.O.  Box  12233,  MD  EC-30, 
Research  Triangle  Park,  NC  27709,  919/541- 
0752. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.113,  Biological  Response  to 
Environmental  Health  Hazards;  93.114, 
Applied  Toxicoldgical  Research  and  Testing; 
93.115,  Biometry  and  Risk  Estimation — 
Health  Risks  from  Environmental  Exposures; 
93.142,  NIEHS  Hazardous  Waste  Worker 
Health  and  Safety  Training;  93.143,  NIEHS 
Superfund  Hazardous  Substances — Basic 
Research  and  Education;  93.894,  Resources 
and  Manpower  Development  in  the 
Environmental  Health  Sciences,  National 
Institutes  of  Health,  HHS) 

Dated:  August  22,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22063  Filed  8-28-02;  8:45  am) 
BILLING  COOE  414(H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  lAeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Alcohol 
Abuse  and  Alcoholism. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications 
and/ or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Alcohol  Abuse  and  Alcoholism. 

Date:  September  18-19,  2002. 

Closed:  September  18,  2002,  7  p.m.  to  9 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 
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Closed:  September  19.  2002,  8:30  a.m.  to 
9:30  a.m. 

Agenda:  To  review  and  evaluate  the  Board 
of  Scientific  Counselors'  Report. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Open:  September  19,  2002,  9:30  a.m.  to 
3:30  p.m. 

Agenda:  Program  documents. 

Place:  45  Center  Drive,  Natcher  Building, 
Conference  Room  El/2,  Bethesda,  MD  20892. 

Contact  Person:  Kenneth  R.  Warren,  PhD, 
Director,  Office  of  Scientific  Affairs;  National 
Institute  on  Alcohol  Abuse  and  Alcoholism, 
National  Institute  of  Health,  Willco  Building, 
Suite  409,  6000  Executive  Boulevard, 
Bethesda,  MD  20892-7003,  301-443-4375, 
kwarren@niaaa.nih  .gov. 

Information  is  also  available  on  the 
Institute's/Center's  home  page;  silk.nih.gov/ 
silk/niaaal/about/roster.htm,  where  an 
agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  August  23,  2002. 

LaVeme  Y.  Stringfield, 

Director,  Officeof  Federal  Advisory 
Committee  Policy.  . 

(FR  Doc.  02-22068  Filed  8-28-02;  8:45  am] 

ngjNG  CODE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Haatth 

National  institute  of  Denial  and 
Cranlofaciai  Reaaareh;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Dental  and 
Craniofecial  Research  Couincil. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 


personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Dental  and  Craniofacial  Research  Council. 
Director's  Report;  Update  information; 
Scientific  Presentation. 

Date;  September  27,  2002. 

Open:  8:30  AM  to  12:15  p.m. 

Agenda:  Director's  Report;  Updates; 
Scientific  Presentation. 

Place:  Natcher  Building,  45  Center  Drive, 
Conference  Rooms  E1/E2,  Bethesda,  MD 
20892. 

Closed:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Natcher  Building.  45  Center  Drive. 
Conference  Rooms  E1/E2.  Bethesda,  MD 
20892. 

Contact  Person:  ].  Ricardo  Martinez,  MD, 
MPH,  Associate  Director  for  Program 
Development,  Office  of  the  Director,  National 
Institute  of  Dental  &  Craniofacial  Research, 
31  Center  Drive,  Bldg.  31,  Rm.  5B55, 
Bethesda,  MD  20892. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nidcr.nih.gov/discover/nadrc/ 
index.htm,  where  an  agenda  and  any 
additional  information  for  the  meeting  will 
be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121,  Oral  Diseases  and 
Disorders  Research,  National  Institutes  of 
Health,  HHS) 

Dated:  August  23,  2002. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22072  Filed  8-28-02;  8:45  am] 

BKIMQ  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instthrtes  of  Heatth 

National  Institute  of  Child  HeaNh  and 

Human  Development;  Notice  of 

»» — *■ — 
Msviing 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory' 
Child  Health  and  Human  Development 
Council,  NACHHD  Council  Session. 

Date:  September  23-24.  2002. 

Open:  September  23.  2002,  9:45  a.m.  to  3 
p.m. 

Agenda:  The  agenda  includes:  Report  of 
the  Director,  NICHD:  presentation  by  the 
Reproductive  Sciences  Branch,  NICHD,  and 
other  business  of  the  council. 

Place:  Building  3lC.  Conference  Room  6, 
NIH,  Bethesda.  MD  20892. 

Closed:  September  23.  2002.  3:15  p.m.  to 
5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Conference  Room  6.  Building  3lC. 
National  Institutes  of  Health,  9000  Rockville 
Pike,  Bethesda,  MD  20892. 

Closed:  September  24,  2002,  8:30  a.m.  to 
Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Building  3lC.  Conference  Room  6, 
NIH,  Bethesda,  MD  20892. 

Contact  Person:  Yvonne  T.  Maddox,  Ph.D., 
Deputy  Director,  National  Institute  of  Child 
Health  and  Human  Development,  NIH.  9000 
Rockville  Pike,  MSC  7510,  Building  31, 
Room  2A03,  Bethesda,  MD  20892,  (301)  49&- 
1848. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nichd.nih.gov/about/nachhd.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 
Dated:  August  23,  2002. 
LaVenie  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-22073  Filed  8-28-02;  8:45  am] 

BUMQ  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Nalional  Institutes  of  Health 

National  Institute  on  Deafness  and 
Other  Communication  Disorders; 
Notice  of  Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Otitis 
Media  Immunology. 

Date:  September  25.  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C. 
Bethesda,  MD  20852. 

Contact  Person:  Craig  A.  Jordan.  Ph.D., 
Chief,  Scientific  Review  Branch,  NIH/ 
NIDCD/DER,  Executive  Plaza  South,  Room 
400C.  Bethesda.  MD  20892-7180,  301-496- 
8683. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  Mentored 
Career  Development. 

Date:  October  2,  2002. 

Time:  4  p.m.  to  4:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd..  Suite  400C, 
Bethesda.  MD  20852,  (Telephone  Conference 
Call). 

Contact  Person:  Melissa  Stick,  Ph.D.,  MPH, 
Scientific  Review  Administrator,  Scientific 
Review  Branch.  Division  of  Extramural 
Research,  NIDCD/NIH,  6120  Executive  Blvd., 
Bethesda.  MD  20892,  301-496-8683. 

Name  of  Committee:  National  Institute  on 
Deafness  and  Other  Communications 
Disorders  Special  Emphasis  Panel.  NIDCD 
Language  Centers  Review. 

Date:  October  30,  2002. 

Time:  1  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6120  Executive  Blvd.,  Suite  400C, 
Bethesda.  MD  20852. 

Contact  Person:  Stanley  C.  Oaks,  Ph.D., 
Scientific  Review  Administrator,  Scientific 
Review  Branch,  Division  of  Extramural 
Research,  Executive  Plaza  South,  Room  400C, 
6120  Executive  Blvd.,  Bethesda.  MD  20892- 
7180,  301-496-8683. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.173.  Biological  Research 
Related  to  Deafness  and  Communicative 
Disorders.  Nalional  Institutes  of  Health,  HHS) 

Dated:  August  23.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22074  Filed  8-28-02;  8:45  am] 

BILUNO  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Library  of  Medicine;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  TiUe  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel.  Network 
Infrastructure  Health  8e  Disaster  Research — 
2nd  Level. 

Date:  November  18-19,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17,  Bldg.  38.  8600  Rockville  Pike, 
Bethesda,  MD  20892. 

Contact  Person:  Charles  Sneiderman,  MD, 
Ph.D..  Research  Medical  Officer,  Off  of  High 
Performance  Computing  &  Communication, 
National  Library  of  Medicine,  National 
Institutes  of  Health.  8600  Rockville  Pike. 
Bethesda,  MD  20894.  (301)  435-3253, 
charlie@nlm.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  August  22,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
•Committee  Policy. 
[FR  Doc.  02-22065  Filed  8-28-02;  8:45  am) 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Utirary  of  Medicine;  Notice  of 
Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Library  of 
Medicine  Special  Emphasis  Panel,  Network 
Infrastructure,  Health  &  Disaster  Research — 
1st  Level. 

Date:  September  23-25,  2002. 

Time:  9  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Library  of  Medicine,  Board  Room, 
Room  2E17,  Bldg.  38,  8600  Rockville  Pike. 
Bethesda,  MD  20892. 

Contact  Person:  Charles  Sneiderman,  MD, 
PhD.  Research  Medical  Officer,  Off.  of  High 
Performance  Computing  &  Communication, 
National  Library  of  Medicine,  National 
Institutes  of  Health,  8600  Rockville  Pike, 
Bethesda,  MD  20894,  (301)  435-3253 
charlie@nlm.nih.gov 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.879,  Medical  Library 
Assistance,  National  Institutes  of  Health, 
HHS) 

Dated:  August  22,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22066  Filed  8-28-02;  8:45  am] 
BILIJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
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provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
NHLBI RFA-01-016  Innovative  Research 
Grant  Program. 

Date:  October  29-30,  2002. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pocks  Hill,  5151  Pooks  Hill 
Road,  Bethesda,  MD  20814. 

Contact  Person:  Zoe  Huang,  MD.  Health 
Scientist  Administrator,  Review  Branch, 
Room  7190,  Division  of  Extramural  Affairs, 
National  Heart,  Lung,  and  Blood  Institute, 
National  Institute  of  Health,  6701  Rockledge 
Drive,  MSC  7924,  Bethesda,  MD  20892-7924, 
301-435-0314. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  August  22,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-22060  Filed  8-28-02;  8:45  am) 
BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Office  of  the  Director,  Itotional 
Institutes  of  Health;  Notice  of  Meeting 

Pursuant  to  section  10(a)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Recombinant  DNA  Advisory  Committee. 

The  meeting  will  be  open  to  the 
public,  with  attendance  limited  to  space 
available.  Individuals  who  plan  to 
attend  and  need  special  assistance,  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  hsted  below 
in  advance  of  the  meeting. 

Name  of  Committee:  Recombinant  DNA 
Advisory  Committee. 

Date:  September  19-20,  2002. 

7";me;  September  19,  2002, 1  p.m.  to  5:15 
p.m. 

Agenda:  The  Conunittee  will  discuss 
retroviral  vector  packaging  cell  systems. 


selected  safety  and  protocol  data  related  to 
human  gene  transfer  clinical  trials,  and 
review  selected  human  gene  transfer 
protocols. 

Place:  9000  Rockville  Pike.  Building  31. 
.Conference  Room  10,  Bethesda,  MD  20892. 

Time:  September  20,  2002,  8:30  a.m.  to 
3:30  p.m. 

Agenda:  The  Committee  will  discuss 
retroviral  vector  packaging  cell  systems, 
selected  safety  and  protocol  data  related  to 
human  gene  Jpansfer  clinical  trials,  and 
review  selected  human  gene  transfer 
protocols. 

Place:  9000  Rockville  Pike,  Building  31, 
Conference  Room  10,  Bethesda.  MD  20892. 

Contact  Person:  Stephen  M.  Rose,  PHD, 
Executive  Secretary,  Office  of  Biotechnology 
Activities,  National  Institutes  of  Health.  6705 
Rockledge  Drive,  Room  750,  Bethesda,  MD 
20892,  301-496-9838,  sr8j@nih.gov. 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www4.0d.nih.gov/oba/,  where  an  agenda  and 
any  additional  information  for  the  meeting 
will  be  posted  when  available. 

OMB's  "Mandatory  Information 
Requirements  for  Federal  Assistance  Program 
Announcements"  (45  FR  39592,  )une  11, 
1980)  requires  a  statement  concerning  the 
official  govenunent  programs  containsd  in 
the  Catalog  of  Federal  Domestic  Assistance. 
Normally  NIH  lists  in  its  announcements  the 
number  and  title  of  affected  individual 
programs  for  the  guidance  of  the  public. 
Because  the  guidance  in  this  notice  covers 
virtually  every  NIH  and  Federal  research 
program  in  which  DNA  recombinant 
molecule  techniques  could  be  used,  it  has 
been  determined  not  to  be  cost  effective  or 
in  the  public  interest  to  attempt  to  list  these 
programs.  Such  a  list  would  likely  require 
several  additional  pages.  In  addition,  NIH 
could  not  be  certain  that  every  Federal 
program  would  be  included  as  many  Federal 
agencies,  as  well  as  private  organizations, 
both  national  and  international,  have  elected 
to  follow  the  NIH  Guidelines.  In  lieu  of  the 
individual  program  listing,  NIH  invites 
readers  to  direct  questions  to  the  information 
address  above  about  whether  individual 
programs  listed  in  the  Catalog  of  Federal 
Domestic  Assistance  are  affected. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.14,  Intermural  Research 
Training  Award;  93.187,  Undergraduate 
Scholarship  Program  for  Individuals  from 
Disadvantaged  Backgrounds;  93.22,  Clinical 
Research  Loan  Repayment  Program  for 
Individuals  from  Disadvantaged 
Backgrounds;  93.232,  Loan  Repayment 
Program  for  Research  Generally;  93.39, 
Academic  Research  Enhancement  Award; 
93.936,  NIH  Acquired  Immunodeficiency 
Syndrome  Research  Loan  Repayment 
Program.  National  Institutes  of  Health.  HHS) 


Dated:  August  23,  2002. 

La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-22071  Filed  8-28-02;  8:45  am] 

BILUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  H«Mlth 

Prospective  Grant  of  Exclusive 
License:  "P2X7  Receptor  Antagonists" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  NaUonal 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  60/334,130,  filed 
November  30,  2001,  entitled,  "P2X7 
Receptor  Antagonists"  to  Adenosine 
Therapeutics,  having  a  place  of  business 
in  the  state  of  Virginia.  The  field  of  use 
may  be  limited  to  human  therapy.  The 
United  States  of  America  is  the  assignee 
of  the  patent  rights  in  this  invention. 
DATES:  Only  vmtten  comments  and/or 
application  for  a  license,  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
October  28,  2002  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Marlene  Shinn,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard. 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7056,  ext.  285: 
Facsimile:  (301)  402-0220;  e-mail: 
MS482M@Nm.GOV. 

SUPPt-EMENTARY  INFORMATION:  The  P2X7 
receptor  is  expressed  primarily  in  blood 
cells  such  as  monocytes,  macrophages, 
and  lymphocytes.  In  addition,  the 
receptor  is  found  in  the  brain  and  in  the 
salivary  gland.  In  macrophages, 
activation  of  the  P2X7  receptor  triggers 
the  processing  and  release  of  Interleukin 
IP  (IL-iP).  In  the  immune  system, 
activation  of  the  P2X7  receptor  leads  to 
apoptosis.  This  invention  relates  to 
antagonists  of  the  P2X7  receptor,  which 
have  high  affinity  for  the  receptor  and 
can  block  ATP-induced  toxic  processes 
in  blood  cells.  These  antagonists  are 
also  useful  in  preventing  apoptosis  and 
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in  preventing  the  release  of  TNF-a  and 
other  inflammatory  cytokines  such  as 
IL-ip. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  90  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  hcense  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  wilH)e  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  August  22,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-22076  Filed  8-28-02;  8:45  am] 
BtLUNG  CODE  4140-01-P 


DEPARTMErfT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "Antiprogestins  With  Partial 
Agonist  Activity 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 

ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i),  that  the  National 
Institutes  of  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  60/192,039.  filed 
March  24,  2000,  now  converted  into 
POT  application  number  PCT/USOl/ 
09395  filed  March  23,  2001  entitled, 
"Antiprogestins  with  Partial  Agonist 
Activity"  to  Dimera  Inc.,  having  a  place 
of  business  in  the  state  of  Oregon.  The 
field  of  use  may  be  Umited  to  anti- 
anginal protection/therapy  and  female 
reproduction  therapies.  The  United 
States  of  America  is  the  assignee  of  the 
patent  rights  in  this  invention. 

DATES:  Only  written  comments  and/or 
application  for  a  license,  which  are 
received  by  the  NIH  Office  of 


Technology  Transfer  on  or  before 
October  28,  2002  will  be  considered. 

ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Meu-lene  Shinn,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20?5'2-3804; 
Telephone:  (301)  496-7056,  ext.  285; 
Facsimile:  (301)  402-0220;  e-mail: 
MS482M@NIH.GOV. 

SUPPLEMENTARY  INFORMATION:  This 
technology  relates  to  the  results  that  two 
derivatives  of  the  potent  glucocorticoid 
dexamethasone  show  partial  agonist 
activity  under  a  variety  of  conditions. 
These  steroids  have  demonstrated 
affinities  for  the  cell  free  progesterone 
receptor  that  are  consistent  with  their 
whole  cell  action  arising  under 
conditions  where  other  reported  partial 
progestins  were  inactive.  Of  these  new 
antiprogestins  that  are  described  in  this 
invention,  both  Dex-Mes  and  Dex-ox 
would  be  both  extremely  useful  for 
mechanistic  studies  in  tissue  culture 
systems.  Dex-ox  is  chemically 
unreactive,  while  both  exhibit 
considerable  amounts  of  agonist  activity 
under  certain  circumstances  and  are 
partial  agonist  for  glucocorticoid 
receptors. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  August  22,  2002. 
lack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer 
|FR  Doc.  02-22075  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  HeaKh 

Prospective  Grant  of  Exclusive 
License:  Human  Papilloma  Virus-Like 
Particles  for  the  induction  of 
Autoantibodies 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  DHHS. 
action:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l){i),  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  a  an 
exclusive  license  to  practice  the 
invention  embodied  in:  United  States 
Patent  Application  09/835,124  and  its 
foreign  equivalents  entitled  "Virus-Like 
Particles  for  the  Induction  of 
Autoantibodies"  filed  on  April  13,  2001, 
with  priority  back  to  U.S.  S/N  60/ 
105,132,  filed  October  21,  1998,  to 
Virionics  Corporation,  having  a  place  of 
business  in  Odenton,  Maryland.  The 
patent  rights  in  this  invention  have  been 
assigned  to  the  United  States  of 
America. 

DATES:  Only  written  comments  and/ or 
application  for  a  license  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
October  28,  2002  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Peter  Soukas,  Office  of  Technology 
Transfer,  National  Institutes  of  Health, 
6011  Executive  Boulevard,  Suite  325, 
Rockville,  MD  20852-3804;  e-mail: 
psig5c@ni7i.gov;  Telephone:  (301)  496- 
7056,  ext.  268;  Facsimile:  (301)  402- 
0220. 

SUPPLEMENTARY  INFORMATION:  This 
invention  claims  compositions  and 
methods  for  producing  antibodies  to 
tolerogens  (self-antigens  normally - 
exposed  to  B  cells  that  fail  to  induce  an 
antibody  response.)  The  compositions  of 
the  invention  comprise  multiple  copies 
of  a  tolerogen  (or  at  least  one  B  cell 
epitope  of  a  tolerogen)  chimerized  to 
capsomeric  structures  or  capsid  proteins 
in  an  orderly  manner.  The  disclosed 
compositions  can  be  utilized  as 
prophylactic  or  therapeutic  vaccines 
against  self  antigens  or  antigens  of 
infectious  agents.  The  invention  could 
potentially  replace  any  treatment 
utilizing  chronic  administration  of  a 
'monoclonal  antibody  that  reacts  with  a 
self-antigen. 
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The  prospective  exclusive  license  will 
be  royalty  bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argimient  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

The  field  of  use  may  be  limited  to 
Hiunan  Papilloma  Virus-Like  Particles 
vaccines  against  Hepatitis  B  Virus 
(HBV),  Hepatitis  C  Virus  (HCV), 
Vascular  Endothelial  Growth  Factor 
(VEGF)  and  breast  cancer  (Her2/neu). 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  coiA^mplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  August  22,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology-Transfer. 
[FR  Doc.  02-22078  Filed  8-28-02;  8:45  am] 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4572-0-26] 

Delegation  of  Authority  to  the  Special 
Applications  Center  (SAC)  Director 

AGENCY:  Office  of  the  Assistant 

Secretary  for  Public  and  Indian 

Housing,  HUD. 

ACTION:  Notice  of  redelegation  of 

authority. 

SUMMARY:  In  this  notice,  the  Assistant 
Secretary  for  Public  and  Indian  Housing 
redelegates  to  the  Director  of  the  Special 
Applications  Center  authority  to  review 
and  approve  or  disapprove:  (1) 
Demolition  or  disposition  applications 
pursuant  to  section  18  of  the  United 
States  Housing  Act  of  1937  and  24  CFR 
part  970;  and  (2)  agreements  for  the 
taking  of  public  housing  property  in 
eminent  domain  proceedings,  and 
conducting  all  activities  related  to  such 
review,  approval  and  disapproval  with 
exceptions. 

EFFECTIVE  DATE:  August  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ainars  Rodins,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  Special 
Applications  Center,  Chicago,  IL  (312) 


353-6236.  (This  is  not  a  toU-fi-ee 
number.)  This  nimiber  may  be  accessed 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339.  Comments  or  questions  can 
be  submitted  through  the  Internet  to 
Ainars_Rodins@hud.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
section  18  of  the  United  States  Housing 
Act  of  1937  (42  U.S.C.  1437  et  seq.)  (the 
1937  Act)  the  Secretary  of  Housing  and 
Urban  Development  has  authority  to 
review  and  approve  or  disapprove 
applications  fi'om  public  housing 
agencies  requesting  authorization  to 
demolish  or  dispose  of  pubUc  housing 
projects  or  portions  of  public  housing 
projects.  Section  18  is  implemented  by 
regulations  foimd  at  24  CFR  part  970. 

Under  the  Annual  Contributions 
Contract  and  Declaration  of  Trust,  the 
Secretary  has  an  interest  in  public 
housing  projects  that  require  his  or  her 
joinder  as  a  party  in  eminent  domain 
proceedings. 

The  Secretary  has  elsewhere 
delegated  to  the  Assistant  Secretary  for 
Public  and  Indian  Housing  (PIH)  the 
authority  to  administer  the 
Department's  programs  relating  to 
public  housing  (see  the  delegation  of 
authority  published  in  the  Federal 
Register  at  48  FR  41097). 

Accordingly,  the  Assistant  Secretary 
for  PIH  redelegates  that  authority,  as 
follows: 

Section  A:  Authority  Redelegated 

The  Assistant  Secretary  for  PIH 
redelegates  the  following  authority  to 
the  Director  of  the  Special  Applications 
Center  (SAC),  except  as  provided  in 
Section  B.  below: 

1.  To  review  and  approve  or 
disapprove  applications  for  the 
demolition  or  disposition  of  public 
housing  projects  pursuant  to  section  18 
of  the  1937  Act  and  the  implementing 
regulations  at  24  CFR  part  970,  and  to 
conduct  all  activities  related  to  such 
review,  and  approval  or  disapproval  of 
such  applications. 

2.  To  review  and  approve  or 
disapprove  agreements  for  the  taking  of 
public  housing  property  in  eminent 
domain  proceedings  and  conduct  all 
activities  related  to  such  review,  and 
approval  or  disapproval  of  such 
agreements. 

Section  B:  Authority  Excepted 

1.  The  authority  redelegated  does  not 
include  the  authority  to  waive 
regulations;  and 

2.  The  Director  of  the  SAC  may 
exercise  the  authority  to  disapprove  an 
application  for  demolition  or 
disposition  or  an  agreement  for  the 


taking  of  public  housing  property  in 
eminent  domain  proceedings  on  the 
grounds  that  the  application  or 
agreement  is  prohibited  by  or 
inconsistent  with  applicable  Federal 
law  only  with  the  concurrence  of  the 
Assistant  Secretary  for  PIH  or  his  or  her 
designee. 

Section  C:  Authority  to  Further 
Redelegate 

The  authority  redelegated  in  Section 
A  may  not  be  further  redelegated  except 
to  an  official  authorized  to  act  for  the 
Director  of  the  SAC  in  his  or  her 
absence. 

Section  D:  Authority  Revoked 

The  redelegation  of  authority  from  the 
Assistant  Secretary  for  PIH  to  PIH 
Directors  and  Deputy  Directors  in  the 
field,  published  in  the  Federal  Register 
at  59  FR  51200  (October  7,  1994)  is 
revoked  in  part.  Specifically,  the 
authority  redelegated  to  PIH  Directors 
and  Deputy  Directors  with  regard  to 
demolition  and  disposition  of  public 
housing  (section  18  of  the  1937  Act  and 
implementing  regulations  at  24  CFR  part 
970)  is  revoked  (see  Section  C.(2)  of  the 
October  7,  1994  redelegation).  The 
redelegation  of  authority  to  PIH 
Directors  and  Deputy  Directors  remains 
otherwise  in  effect. 

Dated:  August  12.  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

|FR  Doc.  02-21986  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  4210-33-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Information  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwork  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  Usted  below  to  OMB  for 
approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
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DATES:  You  must  submit  comments 
before  the  30  day  deadline. 
ADDRESSES:  Send  your  comments  on 
specific  requirements  to  the  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  the  Interior 
Desk  Officer,  725  17th  Street,  NW., 
Washington,  DC  20503,  and  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  ms  222-ARLSQ,  4401 
N.  Fairfax  Drive,  Arlington,  VA  22203. 
(703)  358-2445. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR 1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
(see  5  CFR  1320.8(d)).  The  U.S.  Fish  and 
WildUfe  Service  (We)  plan  to  submit  a 
request  to  OMB  to  renew  its  approval  of 
the  collection  of  information  for  the 
Mourning  Dove  Call-Count  Survey.  We 
are  requesting  a  3-year  term  of  approval 
for  this  information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
number  for  this  collection  of 
information  is  1Q18-0010. 

The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-711)  and  Fish  and  Wildlife 
Act  of  1956  (16  U.S.C.  742d)  designate 
the  IDepartment  of  the  Interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well  being.  These  responsibilities 
dictate  the  gathering  of  accvirate  data  on 
various  characteristics  of  migratory  bird 
populations.  The  Mourning  Dove  Call- 
Coimt  Survey  is  an  essential  part  of  the 
migratory  bird  management  program. 
The  survey  is  a  cooperative  effort 
between  us  and  State  wildlife  agencies. 
It  is  conducted  each  spring  by  State  and 
Service  biologists  to  provide  the 
necessary  data  to  determine  the 
population  status  of  the  mourning  dove. 
The  survey  residts  are  then  used  to  help 


guide  us  and  the  States  in  the  annual 
promulgation  of  regulations  for  hunting 
mourning  doves.  Survey  data  are  also 
used  to  plan  and  evaluate  dove 
management  programs  and  provide 
specific  information  necessary  for  dove 
research.  If  this  survey  were  not  used, 
there  would  be  no  way  to  determine  the 
population  status  of  mourning  doves 
prior  to  setting  regulations. 

Title:  Mourning  Dove  Call-Coimt 
Survey. 

Approval  Number:  1018-0010. 

Service  Form  Number:  3-159. 

Frequency  of  Collection:  Aimually. 

Description  of  Respondents:  State, 
local,  tribal,  provincial,  or  Federal 
employees. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
2.5  hours  per  respondent.  With  an 
estimated  50%  entering  data 
electronically,  the  reporting  burden  is 
estimated  to  average  2.6  hours  per 
respondent.  The  Total  Annual  Burden 
hours  is  2,698  horn's. 

Total  Annual  Responses:  About  1,062 
individuals  are  expected  to  participate 
in  the  survey. 

We  invite  conunents  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratory 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  accvu-acy  of  our 
estimate  of  the  burden  of  the  collection 
of  information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Sincerely, 
Anissa  Craghead, 

Collections  Clearance  Officer. 

[FR  Doc.  02-22100  Filed  &-28-02;  8:45  am] 

BHJJNG  COOE  4310-S5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

infonnation  Collection  To  Be 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  Approval  Under 
the  Paperwortc  Reduction  Act 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTKW:  Notice;  request  for  conunents. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  will  submit  the  collection  of 
information  listed  below  to  OMB  for 


approval  under  the  provisions  of  the 
Paperwork  Reduction  Act.  A  copy  of  the 
information  collection  requirement  is 
included  in  this  notice.  If  you  wish  to 
obtain  copies  of  the  proposed 
information  collection  requirement, 
related  forms,  and  explanatory  material, 
contact  the  Service  Information 
Collection  Clearance  Officer  at  the 
address  listed  below. 
DATES:  You  must  submit  comments 
before  the  30  day  deadline. 
ADDRESSES:  Send  yoiu  comments  on 
specific  requirements  to  the  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Department  of  the  Interior 
Desk  Officer,  725  17th  Street,  NW., 
Washington  DC  20503,  and  to  Anissa 
Craghead,  Information  Collection 
Clearance  Officer,  U.S.  Fish  and 
Wildlife  Service,  ms  222-ARLSQ,  4401 
N.  Fairfax  Drive,  Arlington,  VA  22203, 
(703) 358-2445. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
request  a  copy  of  the  infonnation 
collection  request,  explanatory 
information  and  related  forms,  contact 
Anissa  Craghead  at  (703)  358-2445,  or 
electronically  to 
anissa_craghead@fws.gov. 

SUPPLEMENTARY  INFORMATK)N:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
{see  5  CFR  1320.8(d)).  The  U.S.  Fish  and 
Wildlife  Service  (We)  plan  to  submit  a 
request  to  OMB  to  renew  its  approval  of 
the  collection  of  information  for  the 
North  American  Woodcock  Singing 
Ground  Survey.  We  are  requesting  a  3- 
year  term  of  approval  for  this 
information  collection  activity. 

Federal  agencies  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  it  displays  a  currently  valid  OMB 
control  niunber.  The  OMB  control 
number  for  this  collection  of 
information  is  1018-0019. 

The  Migratory  Bird  Treaty  Act  (16 
U.S.C.  703-711)  and  Fish  and  Wildlife 
Act  of  1956  (16  U.S.C.  742d)  designate 
the  E)epartment  of  the  Interior  as  the  key 
agency  responsible  for  the  wise 
management  of  migratory  bird 
populations  frequenting  the  United 
States  and  for  the  setting  of  hunting 
regulations  that  allow  appropriate 
harvests  that  are  within  the  guidelines 
that  will  allow  for  those  populations' 
well  being.  These  responsibilities 
dictate  the  gathering  of  acciuate  data  on 
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various  characteristics  of  migratory  bird 
populations.  The  North  American 
Woodcock  Singing-Ground  Survey  is  an 
essential  part  of  the  migratory  bird 
management  program.  This  survey  is 
conducted  annually  by  State  and 
Federal  conservation  agencies  to 
provide  the  necessary  data  to  determine 
the  population  status  of  the  woodcock. 
In  addition,  the  information  is  vital  in 
assessing  the  relative  changes  in  the 
geographic  distribution  of  the 
woodcock.  The  information  is  used 
primarily  by  us  to  develop 
recommendations  for  himting 
regulations.  It  is  also  used  by  us.  State 
conservation  agencies.  University 
associates  and  other  interested  parties 
for  various  research  and  management 
projects.  Without  information  on  the 
population's  status,  we  might 
promulgate  hiuiting  regulations  that 
were  too  liberal  thus  causing  harm  to 
the  woodcock  population,  or  too 
conservative,  thus  unduly  restricting 
recreational  opportunities  afforded  by 
woodcock  himting. 

Title:  North  American  Woodcock 
Singing  Grotmd  Siuvey. 

Approval  Number:  1018-0019. 

Service  Form  Number:  3-156. 

Frequency  of  Collection:  Annually. 

Description  of  Respondents:  State, 
local,  tribal,  provincial,  or  Federal 
employees. 

Total  Annual  Burden  Hours:  The 
reporting  burden  is  estimated  to  average 
0.67  hours  per  respondent.  With  an 
estimated  40%  entering  data 
electronically,  the  reporting  burden  is 
estimated  to  average  0.75  hours  per 
respondent.  The  Total  Aimual  Burden 
hoiu-s  is  527  hours. 

Total  Annual  Responses:  About  750 
individuals  are  expected  to  participate 
in  the  sxuvey. 

We  invite  comments  concerning  this 
renewal  on:  (1)  Whether  the  collection 
of  information  is  necessary  for  the 
proper  performance  of  our  migratory 
bird  management  functions,  including 
whether  the  information  will  have 
practical  utility;  (2)  the  acctu^cy  of  our 
estimate  of  the  burden  of  the  collection 
of  infonnation;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and,  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  infonnation  on 
respondents.  The  information 
collections  in  this  program  are  part  of  a 
system  of  record  covered  by  the  Privacy 
Act  (5  U.S.C.  552(a)). 

Sincerely, 
Anissa  Craghead, 
Collections  Clearance  Officer. 
[FR  Doc.  02-22101  Filed  &-'28-02;  8:45  am] 
BHJJNQ  CODE  431 0-66-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

GettystHirg  National  Military  Park 
Advisory  Commission 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Notice  of  October  17,  2002 
meeting. 

SUMMARY:  This  notice  sets  forth  the  date 
of  the  October  17,  2002  meeting  of  the 
Gettysburg  National  Military  Park 
Advisory  Commission. 

DATE:  The  public  meeting  will  be  held 
on  October  17,  2002  from  7  p.m.  to  9 
p.m. 

Location:  The  meeting  will  be  held  at 
the  Cyclorama  Auditorium,  125 
Taneytown  Road,  Gettysburg, 
Peimsylvania  17325. 

Agenda:  The  October  17,  2002 
meeting  will  consist  of  the  Sub- 
Committee  Reports  from  the  Historical, 
Executive,  and  Interpretive  Committees; 
Federal  Consistency  Reports  Within  the 
Gettysburg  Battlefield  Historic  District; 
Operational  Updates  on  Park  Activities 
which  consists  of  an  update  on 
Gettysburg  National  Battlefield  Museum 
Foundation  and  National  Park  Service 
activities  related  to  the  new  Visitor 
Center/Museum  Complex,  update  on  the 
5-year  plan  for  the  Historic  Landscape 
Rehabilitation;  updating  the  schedule  of 
repairs  on  the  Pennsylvania  Monument; 
Construction  Updates  such  as  the  fiire 
suppression  project  for  50  historic 
structures;  the  Gettysburg  Borough 
Interpretive  Plan  which  will  consist  of 
updates  on  the  Wills  House  and  the 
Train  Station;  Transportation  which 
consists  of  the  National  Park  Service 
and  the  Gettysburg  Borough  working  on 
the  shuttle  system;  Update  on  land 
acquisition  within  the  park  boundary  or 
in  the  historic  district;  and  the  Citizens 
Open  Forum  where  the  public  can  make 
comments  and  ask  questions  on  any 
park  activity. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Latschar,  Superintendent,  Gettysburg 
National  Military  Park,  97  Taneytown 
Road,  Gettysburg,  Peimsylvania  17325. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public.  Any 
member  of  the  public  may  file  with  the 
Conunission  a  written  statement 
concerning  agenda  items.  The  statement 
should  be  addressed  to  the  Gettysburg 
National  Military  Park  Advisory 
Commission,  97  Taneytown  Road, 
Gettysburg,  Pennsylvania  17325. 


Dated:  July  29,  2002. 

John  A.  Latschar, 

Superintendent.  Gettysburg  SMP/Eisenhower 
NHS. 

[FR  Doc.  02-21995  Filed  8-28-02:  8:45  am] 

BH.UNG  COOE  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Kaioko-Honokohau  Natkxial  HIstortoal 
Park  Advisory  Commission;  Notice  of 
Itoeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Conunittee 
Act  that  a  meeting  of  the  Na  Hoapili  O 
Kaloko  Honokohau,  Kaloko-Honokohau 
National  Historical  Park  Advisory 
Commission  will  be  held  at  1  p.m., 
September  26,  2002  at  Kaloko- 
Honokohau  National  Historical  Park 
headquarters,  73-4786  Kanalani  St. 
Suite  14,  Kailua-Kona,  Hawaii. 

The  agenda  will  include  Revisions  to 
Park  Brochure,  Finalized  Location  of 
Canoe  Halau,  Preliminary  Plan  for 
Cultiu'al  Live-In  Center,  Training 
Programs,  Commission  Vacancies,  and 
General  Management  Plan. 

The  meeting  is  open  to  the  public. 
Minutes  will  be  recorded  for 
dociimentation  and  transcribed  for 
dissemination.  Minutes  of  the  meeting 
will  be  available  to  the  public  after 
approval  of  the  full  Advisory 
Commission.  Transcripts  will  be 
available  after  30  days  of  the  meeting. 

For  copies  of  the  minutes,  contact 
Kaloko-Honokohau  National  Historical 
Park  at  (808)  329-6881. 

Dated:  )uly  10.  2002. 

Geraldine  K.  Bell, 

Superintendent,  Kaloko-Honokohau  Salional 
Historical  Park. 

[FR  Doc.  02-21989  Filed  8-28-02;  8;45  am| 
BILUNQ  COOE  4310-70-H 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Natkmal  Register  of  Historic  Places; 
Notification  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  3.  2002.  Piusuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places.  National  Park  Service,  1849  C  St. 


55420 


Federal  Register / Vol.  67,  No.  168 /Thursday,  August  29,  2002 /Notices 


NW.,  NC400.  Washington.  DC  20240;  by 
all  other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
800  N.  Capitol  St.,  NW.,  Suite  400, 
Washington  DC  20002;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  September  13, 
2002. 
(15  days  after  publication  date) 

Carol  D.  Shull. 

Keeper  of  the  National  Register  of  Historic 
Places. 

ARKANSAS  I 

Clark  County 

Cobb— Weber  House,  307  N.  6th  St.. 
Arkadelphia,  02000956 

Garland  County 

King — Neimeyer — Mathis  House,  2145 
Malvern  Rd.,  Hot  Springs,  02000955 

Ouachita  County 

HOMER,  The  (Shipwreck),  Address 
Restricted,  Camden,  02000979 

CALIFORNIA 

San  Bernardino  County 

Fossil  Canyon  Petroglyph  Site,  Address 
Restricted,  Barstow,  02000980 

FLORIDA 

Hillsborough  County 

Bing  Rooming  House,  205  S.  Allen  St.,  Plant 
City,  02001009 

Martin  County 

Mount  Elizabeth  Archeological  Site,  1707  NE 
Indian  River  Dr.,  Jensen  Beach.  02001011 

Palm  Beach  County 

Hurricane  of  1928  African  American  Mass 
Burial  Site.  Jet.  of  25th  St.  and  Tamarind 
Ave.,  West  Palm  Beach,  02001012 

Sarasota  County 

Bispham — Wilson  Historic  District,  4613  S. 
Tamiami  Trail,  Sarasota,  02001010 

IOWA  I 

Linn  County 

Bowman,  James  W.  and  Ida  G.,  House,  1372 

8th  Ave.,  Marion.  02001015 
Lane,  Samuel  M.,  House,  1776  8th  Ave., 

Marion,  02001014 
Pucker  Street  Historic  District,  Bounded  by 

13th  St.,  9th  Ave.,  20th  St.,  and  8th  Ave., 

Marion,  02001013 
Pyle,  Glenn  O.  and  Lucy  O.,  House,  1540  8th 

Ave.,  Marion,  02001016 

LOUISIANA  I 

St.  Tammany  Parish 

Cousin,  Francois,  House,  (Louisiana's  French 
Creole  Architecture  MPS)  28061  Main  St.. 
Lacombe,  02000982 

Tangipahoa  Parish 

Hammond  Historic  District  (Boundary 
Increase),  Cypress  St.,  Hammond, 
02000981 


MISSOURI 


Platte  County 

Pleasant  Ridge  United  Baptist  Church,  Jet.  of 
MO  P  and  Woodruff  Rd.,  Weston, 
02000990 

St.  Louis  County 

Bellecourt  Apartments,  1107-1123  Bellevue 
Ave.,  Richmond  Heights,  02000983 

St.  Louis  Independent  City 

Mount  Cabanne — Raymond  Place  Historic 
District,  Roughly  bounded  by 
Kingshighway  Blvd.,  Page  Blvd.,  Union 
Blvd.,  and  Delmar  Blvd.,  St.  Louis 
(Independent  City),  02000984 

NEW  HAMPSfflRE 

Hillsborough  County 

Brick  Schoolhouse,  432  NH  123.  Sharon, 

02000957 
Smith,  Gov.  John  Butler,  House,  62  School 

St.,  Hillsborough,  02000959 

Merrimack  County 

Bennett  Farm,  11  Bennett  Rd..  Henniker. 
02000960 

Rockingham  County 

Deerfield  Center  Historic  District.  1  Candia 
Rd.,  1-14  Old  Center  Road  South, 
Deerfield,  02000958 

NEW  YORK 

Suffolk  County 

Twyford,  Saint  Mark's  Ln.,  Islip.  02000964 

NORTH  CAROLINA 

Cherokee  County 

First  Baptist  Church,  101  Chestnut  St., 
Andrews,  02000962 

Chowan  County 

Edenton  Station,  United  States  Fish  and 
Fisheries  Commission,  200  blk.  Old  Fish 
Hatchery  Rd..  Edenton,  02000961 

Cleveland  County 

Central  Shelby  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  E.  Elm,  S. 
Lafayette,  Blanton,  N.  Thompson,  W. 
Sumter,  N.  Lafayette,  Kendal,  &  S.  Delalb 
Sts..  Shelby,  02000963 

Craven  County 

Smith  Jr.,  Isaac  H.,  House,  605  Johnson  St., 
New  Bern,  02000965 

Cumberland  County 

Stedman,  Frank  H.,  House,  1516  Morganton 
Rd.,  Fayetteville,  02000966 

Edgecombe  County 

Edgemont  Historic  District  (Boundary 
Increase),  Roughly  bounded  by  Cokey  Rd., 
George  St.,  Eastern  Ave.,  Edgewood  St., 
and  School  St.,  Rocky  Mount,  02000989 

Porter  Houses  and  Armstrong  Kitchen,  821 
Wells  Rd.,  Whitakers,  02000988 

Gaston  County 

Belmont  Hosiery  Mill,  608  S.  Main  St., 

Belmont,  02000987 
Mayworth  School,  236  Eighth  Ave., 

Cramerton,  02000986 


Guilford  County 

Buffalo  Presbyterian  Church  and  Cemetery, 
800  and  803  Sixteenth  St.,  Greensboro, 
02000985 


OKLAHOMA 

Beckham  County 

Sayre  Downtown  Historic  District,  Main  and 
Fourth  Sts.,  Sayre,  02000972 

Creek  County 

Sapulpa  Downtown  Historic  District, 
Roughly  bounded  by  Hobson  Ave.,  Elm  St., 
Lee  Ave.,  and  Main  St.,  Sapulpa,  02000975 

Lincoln  County 

St.  Paul  Baptist  Church  and  Cemetery,  4.25 
mi.  N,  1.5  mi- W  of  Jet.  U.S.  62  amd  OK 
18,  Meeker,  02000973 

McCurtain  County 

Rouleau  Hotel,  20  E.  Main  St.,  Idabel, 
02000974 

Oklahoma  County 

Hopewell  Baptist  Church,  (Bruce  Goff 
Designed  Resources  in  Oklahoma  MPS) 
5801  NW  178th  St.,  Edmond.  02001018 

Osage  County 

Marland  Filling  Station,  102  South  Wood. 
Hominy.  02000970 

OKLAHMOA 

Tulsa  County 

Parriott.  Foster  B..  House.  2216  E.  30th  St.. 
Tulsa,  02000971 

OREGON 

Jackson  County 

Siskiyou — Hargandine  Historic  District, 
Roughly  bounded  by  East  Main,  Morse, 
Beach,  Iowa,  and  Pioneer  Sts.,  Ashland, 
02001008 

Multnomah  County 

Armstrong,  Alfred  J.  and  Georgia  A.,  House. 

509  NW  Prescott  St..  Portland,  02001017 
Irvington  Bowman  Apartments,  1825  and 

1835  NE  16th  Ave.,  Portland,  02000968 
West  Coast  Woods  Model  Home.  7211  N. 

Fowler  Ave.,  Portland,  02000969 

PENNSYLVANLA 

Somerset  County 

Wolf,  Penrose,  Building,  450  Main  St.. 
Rockwood.  02000967 

TEXAS 

Dallas  County 

G  &  J  Manufacturing.  3912  Willow  St..  Dallas, 
02000992 

Grayson  County 

Hall  Furniture  Building,  118  W.  Lamar. 
Sherman, 02000994 

Smith  County 

Moore  Grocery  Co.  Building,  408  N. 

Broadway,  Tyler,  02000991 
Tyler  Grocery  Company,  (Tyler.  Texas  MPS) 

416  N.  Broadway.  Tyler.  02000993 
Williams — Anderson  House.  (Tyler.  Texas 

MPS)  1313  W.  Claude  St..  Tyler,  02000995 
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VIRGINIA 
Charlotte  County 

Maple  Roads,  1325  Richardson  Rd., 
Keysville.  02000999 

Franklin  County 

Booth — Lovelace  House,  130  Lovelace  Ln,, 
Hardy,  02000996 

Goochland  County 

Dover  Slave  Quarter  Complex,  845  Dover  Rd., 
Manakin-Sabot,  02001005 

Hopewell  Independent  City 

Downtown  Hopewell  Historic  District, 
Boundary  includes  Main  St.,  Appomattox 
St.,  Hopewell  St.,  and  East  Broadway, 
Hopewell  (Independent  City),  02000977 

Loudoun  County 

Woodgrove,  16860  Woodgrove  Rd.,  Round 
Hill,  02001004 

Louisa  County 

Longwood,  924  Longwood  Dr.,  Gordonville, 
02000998 

Newport  News  Independent  City 

Medical  Arts  Building,  2901  West  Avenue, 
Newport  News  (Independent  City), 
02001001 

Portsmouth  Independent  City 

Shea  Terrace  Elementary  School,  253 
Constitution  Ave.,  Portsmouth 
(Independent  City),  02001002 

Richmond  Independent  City 

Todd,  E.M.,  Company,  1128  Hermitage  Rd., 
Richmond  (Independent  City],  02000997 

Roanoke  Independent  City 

Roanoke  Downtown  Historic  District, 
Roughly  bounded  by  3rd  St.,  Norfolk  Ave., 
Jefferson  St.,  and  Bullitt  Ave.,  Roanoke 
(Independent  City).  02000978 

Rockbridge  County 

Marlbrook,  4973  Forge  Rd.,  Glasgow, 

02001000 
Sunnyside,  160  Kendal  Dr.,  Lexington, 

02001003 

Scott  County 

Fulkerson — Hilton  House,  Address 
Restricted,  Hiltons,  02001006 

Suffolk  Independent  City 

Suffolk  Historic  District  (Boundary  Increase 
11),  Roughly  bounded  by  N  and  W  RR 
tracks.  County  St.,  and  Liberty  St.,  Bank 
St.,  Market  St.,  Clay  St.  and  Poplar  Sts., 
Suffolk  (Independent  City),  02000976 

WISCONSIN 

Bajrfield  County 

Palo,  John  and  Justina,  Homestead,  71055 
Muskeg  Rd.,  Oulu.  02001007 

A  request  for  REMOVAL  has  been  made  for 
the  following  resources: 

ARKANSAS 

Lawrence  County 

French,  Alice,  House,  AR  28,  Clover  Bend 
vicinity,  76000425 


Pulaski  County 

Cook  House.  116  W.  7th  St.,  North  Little 
Rock,  93001250 

Randolph  County 

Bates,  Daniel  V..  Hou.se,  US  67,  Pocahontas. 

79000457 
Foster.  Josiah,  Building,  222  Garrison  Ave,. 

Fort  Smith,  78000631 

Woodruff  County 

Augusta  Bridge  (Historic  Bridges  of  Arkansas 
MPS).  US  64.  over  the  White  River 
Augusta.  90000505 

[FR  Doc.  02-21990  Filed  8-28-02;  8:45  am] 
BILUNO  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Itema  in  the  Poaaeaaion  of  the  U.S. 
Department  of  Juatice,  Federal  Bureau 
of  Inveatlgatlon  (FBI),  Louiaville,  KY 

AGENCY:  National  Park  Service,  Interior. 
ACTK)N:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate 
cultural  items  in  the  possession  of  the 
U.S.  Department  of  Justice,  Federal 
Bureau  of  Investigation  (FBI),  Louisville, 
KY,  that  meet  the  definition  of 
"unassociated  fimerary  object"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  pari  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museiun,  institution,  or  Federal  agency 
that  has  control  of  these  cultiual  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

On  February  18, 1999,  a  search 
warrant  was  executed  at  the  home  of 
Sean  Adam  Long  near  Madisonville, 
KY.  Twenty-six  items  wpre  recovered  by 
FBI  agents  during  the  search  that  have 
been  determined  to  meet  the  definition 
of  unassociated  funerary  objects.  These 
cultiual  items  are  14  animal  bones,  1 
item  made  from  animal  bone,  1  stone 
tubular  pipe  fragment,  1  fragment  of  a 
Cabom-Welbom  ceramic  pot  (Late 
Mississippian  Period),  1  coarse  shell- 
tempered  ceramic  vessel  with  strap 
handles  and  with  soot  on  exterior,  1 
polished  and  drilled  shell  gorget,  1 
polished  bone  tube,  1  box  turtle 
carapace  fragment,  1  marine  gastropod, 
1  Mississippian  Plain  water  bottle,  1 
polished  stone  atlatl  weight,  1  cannel 
coal  bead,  and  1  black  stone  gorget. 


In  an  interview  with  FBI  officials,  Mr. 
Long  indicated  that  the  above- 
mentioned  items  were  originally 
recovered  from  specific  burial  sites 
located  in  Kentucky. 

A  detailed  assessment  of  the 
unassociated  funerary  objects  was  made 
by  University  of  Louisville  Staff 
Archaeologist  Philip  J.  DiBlasi  in 
consultation  with  representatives  of  the 
Absentee-Shawnee  Tribe  of  Indians  of 
Oklahoma;  Delaware  Nation.  Oklahama; 
Delaware  Tribe  of  Indians.  Oklahoma; 
Eastern  Band  of  Cherokee  Indians  of 
North  Carolina;  Eastern  Shawnee  Tribe 
of  Oklahoma;  Miami  Tribe  of  Oklahoma; 
Peoria  Tribe  of  Indians  of  Oklahoma; 
and  Shawnee  Tribe,  Oklahoma. 

Archeological  evidence  indicates  that 
these  items  were  most  likely  buried 
during  the  Prehistoric  period  (before 
A.D.  1740).  Archeological  and  historical 
evidence  indicates  that  the  Native 
American  population  that  lived  in 
Kentucky  during  the  Prehistoric  period 
is  ancestral  to  the  present-day  Delaware 
Nation,  Oklahoma;  Delaware  Tribe  of 
Indians,  Oklahoma;  Eastern  Band  of 
Cherokee  Indians  of  North  Carolina; 
Miami  Tribe  of  Oklahoma;  and  Peoria 
Tribe  of  Indians  of  Oklahoma. 

On  March  7,  2001 ,  Sean  Adam  Long 
pleaded  guilty  in  U.S.  District  Court  in 
Owensboro,  KY  to  three  counts  of  illegal 
trafficking  in  Native  American  human 
remains  (18  U.S.C.  1170  (a)]  and  one 
count  of  knowingly  making  a  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  (18  U.S.C.  1001).  A 
single  coimt  of  trafficking  in  interstate 
or  foreign  commerce  in  archaeological 
resources  the  excavation,  removal,  sale, 
purchase,  exchange,  transportation  or 
receipt  of  which  was  wrongful  under 
State  or  local  law  (16  U.S.C.  470ee  (c)] 
was  dismissed  in  retiuu  for  Long's  plea 
to  making  a  false  statement  to  FBI 
agents. 

Based  on  the  above-mentioned 
information,  FBI  officials  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2)(ii), 
these  26  cultural  items  are  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony  and  are  believed  to 
have  been  removed  from  specific  burial 
sites  of  Native  American  individuals. 
FBI  officials  determined  that,  pursuant 
to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  unassociated  fimerary  objects  and 
the  Delaware  Nation,  Oklahoma; 
Delaware  Tribe  of  Indians,  Oklahoma; 
Eastern  Band  of  Cherokee  Indians  of 
North  Carolina;  Miami  Tribe  of 
Oklahoma;  and  Peoria  Tribe  of  Indians 
of  Oklahoma. 
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Two  other  items  seized  during  the 
search  of  Mr.  Long's  residence  do  not 
appear  to  meet  the  statutory  definition 
of  "associated  funerary  object."  Officials 
of  the  FBI  have  determined,  piusuant  to 
standard  practice  regarding  personal 
property.  Manual  of  Administrative 
Operations  and  Procedures,  Sect.  2-4.4.1 
(5),  that  these  two  items  are  subject  to 
return  to  the  appropriate  Indian  tribe. 

This  notice  has  Men  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Delaware  Nation 
Oklahoma;  Delaware  Tribe  of  Indians, 
Oklahoma;  Eastern  Band  of  Cherokee 
Indians  of  North  CaroUna;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Miami 
Tribe  of  Oklahoma;  Peoria  Tribe  of 
Indians  of  Oklahoma;  and  Shawnee 
Tribe,  Oklahoma.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
unassociated  funerary  objects  should 
contact  Randy  Ream,  Assistant  United 
States  Attorney,  510  West  Broadway, 
10th  Floor,  Louisville,  KY  40202,  phone 
(502)  582-5911,  before  September  30, 
2002.  Repatriation  of  these  imassociated 
funerary  objects  to  the  Delaware  Nation, 
Oklahoma;  Delaware  Tribe  of  Indians, 
Oklahoma;  Eastern  Band  of  Cherokee 
Indians  of  North  Carolina;  Miami  Tribe 
of  Oklahoma;  and  Peoria  Tribe  of 
Indians  of  Oklahoma  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  August  1,  2002 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-21997  Filed  8-28-02:  8:45  am) 

BILLMG  C006  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Servica 

NoUca  of  Intent  to  Repatriate  a  Cultural 
nam  in  the  Poaaaaaion  of  the  Hood 
Muaaum  of  Art,  Dartmotitti  College, 
Hanover,  NH 

agency:  National  Park  Service,  Interior. 
ACrxm:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.10  (a)(3),  of  the 
intent  to  repatriate  a  cultural  item  in  the 
possession  of  the  Hood  Museum  of  Art, 
Dartmouth  College,  NH,  that  meets  the 
definition  of  "sacred  object"  and  "object 
of  cultural  patrimony"  under  Section  2 
of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibihties  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  vdthin  this 


notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
widiin  this  notice. 

The  cultiual  item  is  a  tunic,  or  shirt, 
made  from  trade  cloth  and  two  panels 
of  a  Chilkat  robe,  or  approximately  one 
half  of  a  complete  robe  (Hood  Museum 
of  Art  accession  number  159.1.14291). 
The  Hood  Museum  of  Art's  records 
identify  the  tunic  as  having  come  bom 
Angoon,  AK,  and  as  having  been  made 
prior  to  the  1882  bombardment  of 
Angoon. 

Axel  Rasmussen  originally  collected 
the  tunic  while  he  was  superintendent 
of  schools  in  Wrangell,  AK,  during  the 
late  1920s  through  1937.  After  Mr. 
Rasmussen's  death  in  1945,  his 
collection  of  Northwest  Coast  objects 
was  dispersed.  The  collection  was 
reassembled  by  Earl  Stendahl  and  a  part 
of  it  was  sold  to  the  Portland  Art 
Museiun,  Portland,  OR.  The  remainder 
of  the  collection  was  deposited  with 
Doris  Meltzer,  a  New  York  City  dealer, 
to  sell.  Some  of  the  items  that  Ms. 
Meltzer  did  not  sell  were  given  to  the 
Dartmouth  College  Museiun,  now  the 
Hood  Museum  of  Art,  between  1959  and 
1966.  The  tunic  was  given  to  the 
museum  in  1959. 

In  1995,  a  delegation  of  Tlingit  visited 
the  Hood  Museum  of  Art  for 
consultation  on  the  museum's 
collections.  At  that  time,  a  raven  crest 
was  identified  in  the  design  of  the  timic, 
and  the  representative  from  Angoon 
related  the  story  of  how  two  brothers, 
Kanaalku  and  Kichnaalx,  of  Yeil  Hit 
(Raven  House)  of  the  Deisheetaan  Clan 
of  the  Kootznoowoo  Tribe,  inherited  a 
Chilkat  robe  that,  in  order  for  both  to 
use  it,  was  cut  up  and  made  into  two 
timics. 

Based  on  the  above-mentioned 
information,  officials  of  the  Hood 
Museiun  of  Art  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  this 
cultural  item  is  a  specific  ceremonial 
object  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Hood  Museum  of  Art 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(4),  this  cultural  item  has 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the  tribe 
itself,  and  may  not  be  alienated, 
appropriated,  or  conveyed  by  any 
individual.  Lastly,  officials  of  the  Hood 
Museum  of  Art  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
this  sacred  object/object  of  cultural 


patrimony  and  the  Angoon  Community 
Association,  representing  the 
Deisheetaan  Clan  of  the  Kootznoowoo 
Tribe  of  the  Admiralty  Island  of 
Angoon,  AK,  and  Kootznoowoo 
Incorporated. 

This  notice  has  been  sent  to  officials 
of  the  Deisheetaan  Clan,  Kootznoowoo 
Incorporated,  Kootznoowoo  Cultural 
and  Educational  Foundation,  and  the 
Central  Council  of  the  Tlingit  &  Haida 
Indian  Tribes.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  this  sacred 
object/object  of  cultural  patrimony 
should  contact  Kellen  G.  Haak, 
Collections  Manager/Registrar  and 
Repatriation  Coordinator,  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH  03755,  telephone  (603) 
646-3109,  before  September  30,  2002. 
Repatriation  of  this  sacred  object/object 
of  cultural  patrimony  to  the  Central 
Council  of  the  Tlingit  &  Haida  Indian 
Tribes  on  behalf  of  the  Kootznoowoo 
Cultural  and  Educational  Foundation, 
Kootznoowoo  Incorporated,  and  the 
Deisheetaan  Clan  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  July  10,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-21992  Filed  8-28-02;  8:45  am] 
BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Item  in  ttie  Poaaaaaion  of  ttie  Hood 
Muaaum  of  Art,  Dartmoutli  College, 
Hanover,  NH 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Hood  Museum  of 
Art,  Dartmouth  College,  Hanover,  NH,  • 
that  meets  the  definition  of 
"unassociated  funerary  object"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  this  cultural  item. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
widiin  this  notice. 
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The  cultural  item  is  a  ball-headed, 
wooden  "war  club"  (Catalog  niunber 
37.5.5370)  with  a  carved  diamond 
pattern  and  red  and  green  paint  on  the 
handle. 

In  1937,  this  war  club  was  donated  to 
the  Dartmouth  College  Museiun,  now 
the  Hood  Museum  of  Art,  by  Charles 
Bethune. 

The  exact  circumstances  of  the  war 
club's  collection  are  not  known.  Donor 
information  states  that  this  war  club  was 
collected  from  a  grave  in  ah  unknown 
location.  Donor  information  also 
identifies  this  war  club  as  "Seneca". 
The  Hood  Museum  of  Art  is  not  in 
possession  or  control  of  any  human 
remains  from  this  burial.  Officials  of  the 
Seneca  Nation  of  New  York  and  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York  have  indicated  that  this  club 
is  stylistically  consistent  with  other 
known  Seneca  war  clubs,  and  that  the 
placement  of  funerary  objects  with  an 
individual's  remains  was  a  common 
Seneca  practice  during  the  historic  era. 
As  a  hi^y  prized,  personal  object  of 
power,  a  war  club  would  have  been  a 
type  of  object  traditionally  placed  with 
its  deceased  owner.  Representatives  of 
the  Seneca-Cayuga  Tribe  of  Oklahoma 
were  consulted  and  agreed  that  the 
object  should  be  repatriated  to  the 
Seneca  Nation  of  New  York  and  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York. 

Based  on  the  above-mentioned 
information,  officials  of  the  Hood 
Museum  of  Art  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2)(ii),  this 
cultural  item  is  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  is  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 
Officials  of  the  Hood  Museum  of  Art 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  g^up  identity  that  can  be 
reasonably  traced  between  this 
unassociated  funerary  object  and  the 
Seneca  Nation  of  New  York  and  the 
Tonawanda  Band  of  Seneca  Indians  of 
New  York. 

This  notice  has  been  sent  to  officials 
of  the  Cayuga  Nation  of  New  York, 
Oneida  Nation  of  New  York,  Oneida 
Tribe  of  Indians  of  Wisconsin, 
Onondaga  Nation  of  New  York,  St.  Regis 
Band  of  Mohawk  Indians  of  New  York, 
Seneca  Nation  of  New  York,  Seneca- 
Cajruga  Tribe  of  Oklahoma,  Tonawanda 
Band  of  Seneca  Indians  of  New  York, 
and  Tuscarora  Nation  of  New  York. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 


affiliated  with  this  unassociated 
funerary  object  should  contact  Kellen  G. 
Haak,  Collections  Manager /Registrar 
and  Repatriation  Coordinator,  Hood 
Museum  of  Art,  Dartmouth  College, 
Hanover,  NH  03755,  telephone  (603) 
646-3109,  before  September  30,  2002. 
Repatriation  of  this  unassociated 
funerary  object  to  the  Seneca  Nation  of 
New  York  and  the  Tonawanda  Band  of 
Seneca  Indians  of  New  York  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  July  22,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-21993  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Natkmai  Park  Service 

Notice  of  intent  to  Repatriate  a  Cultural 
Item  in  tlw  Poaaaaaion  of  Vh»  Houaton 
Muaaum  of  Natural  Science,  Houaton, 
TX 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  Houston  Museum 
of  Natural  Science,  Houston,  TX,  that 
meets  the  definition  of  Asacred  object® 
under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service=s  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  a  paho,  or  prayer 
stick.  The  paho  is  made  from  two  sticks, 
painted  green,  approximately  22 
centimeters  long,  four  feathers  (three 
turkey  feathers  and  one  buteo  hawk 
feather),  and  the  twine  that  holds  the 
sticks  and  feathers  together. 

In  the  1950s,  Eleanor  Searle 
McCullum  was  given  the  paho  by  a 
member  of  the  Porter  Timeche  family.  In 
November  1991,  Mrs.  McCullum 
donated  the  paho  to  the  Houston 
Museum  of  Natural  Science. 

Museum  records  indicate  that  this 
item  was  given  to  the  donor  by  a  Hopi 
person  and  that  it  is  a  Hopi  object, 
which  is  consistent  with  its  style  and 
construction.  Consultation  with 
representatives  of  the  Hopi  tribe  confirm 


that  this  is  a  Hopi  object.  During 
consultations,  the  Hopi  tribal 
representatives  stated  that  this  paho  is 
needed  by  traditional  Native  American 
religious  leaders  for  the  practice  of  their 
traditional  Native  American  religion  by 
their  present-dav  adherents. 

Authorities  of  the  United  States  Fish 
and  Wildlife  Service  in  Albuquerque. 
NM,  have  been  contacted  regarding 
applicability  of  the  Migratory  Bird 
Treaty  Act  to  this  transfer  and  concur 
that  the  transfer  may  take  place  without 
a  permit. 

Based  on  the  above-mentioned 
information,  officials  of  the  Houston 
Museum  of  Natural  Science  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(3),  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Houston  Museum  of  Natural  Science 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  this  item  and 
the  Hopi  "Tribe  of  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  objects  should 
contact  Dirk  Van  Tureiihout,  Curator  of  • 
Anthropology,  Houston  Museum  of 
Natural  Science,  One  Hermann  Circle 
Drive,  Houston,  TX  77030-1799, 
telephone  (713)  639-4674  before 
September  30.  2002.  Repatriation  of 
these  objects  to  the  Hopi  Tribe  of 
Arizona  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  )uly  30,  2002 
Robert  Steams, 

Manager.  National  NAGPRA  Program. 
[FR  Doc.  02-21994  Filed  8-28-02;  8:45  am) 
BILUNO  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

NatkMial  Park  Servica 

Notice  of  Inventory  Complatk>n  for 
Native  American  Human  Ramaina  and 
Aaaociatad  Funerary  Objecta  in  ttie 
Poaaaaaion  of  the  Minnaaota  Indian 
Affaire  Council,  BamidJI.  MN,  and  in  the 
Control  of  tiie  U.S.  Department  of  ttie 
interior.  Bureau  of  Indian  Affaire, 
Waaiiington,  DC 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains,  and  associated  funerary  objects 
in  the  possession  of  the  Minnesota 
Indian  Affairs  Coimcil,  Bemidji,  MN, 
and  in  the  control  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Indian  Affairs,  Washington,  DC. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museimi,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Minnesota 
Indian  Affairs  Council  professional  staff 
in  consultation  with  representatives  of 
the  Mille  Lacs  Band  of  the  Minnesota 
Chippewa  Tribe,  Minnesota. 

In  1965,  human  remains  representing 
three  individuals  were  removed  from 
the  Petaga  Point  site  (21-ML-ll),  Mille 
Lacs  County,  MN,  during  archeological 
excavations  conducted  by  L.R.  Cooper 
of  the  University  of  Minnesota.  No 
known  individuals  were  identified.  The 
three  associated  funerary  objects  are  two 
copper  coils  (578.61)  and  one  piece  of 
birch  bark. 

Based  on  material  culture  present  at 
the  Petaga  Point  site  (21-ML-ll),  these 
burials  have  been  identified  as 
postcontact  cemetery  burials  related  to 
the  Mille  Lacs  Band  of  Ojibwe.  These 
human  remains  are  from  within  the 
present  reservation  and  the  ceded 
aboriginal  territory  of  the  Mille  Lac 
Band  of  the  Minnesota  Chippewa  Tribe, 
Miimesota.  Traditionally,  members  of 
the  tribe  have  wrapped  himian  remains 
in  birch  bark  before  interring  them. 
Birch  bark  was  associated  with  the 
burial  and  is  considered  additional 
evidence  that  the  human  remains  were 
ancestors  of  the  present-day  Mille  Lac 
Ojibwe. 

In  1949,  himian  remains  representing 
four  individuals  were  removed  from  the 
Kathio  School  or  Vineland  Bay  site  (21- 
ML-7),  Mille  Lacs  County,  MN,  by  L.A. 
Wilford  of  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
The  remains  of  one  individual  were 
recovered  from  a  burial.  The  remains  of 
three  other  individuals  were  recovered 
from  a  feature  near  the  burial.  The  1325 
associated  funerary  objects  recovered 
from  the  feature  near  the  burial  are  1 
bear  skull  (301-9),  17  bear  bones  (301), 
80  deer  bones  (301).  16  deer  teeth  (301), 
75  fish  bones  (301),  42  turtle  bones 


(301),  1  rabbit  skull  (301),  23  pieces  of 
bird  bone  (301),  6  beaver  bones  (301),  18 
beaver  teeth  (301),  4  bone  tools  (301), 
840  pieces  of  unidentifiable  medium  to 
large  mammal  bones  (301),  14 
unidentifiable  medium  to  large  mammal 
skull  bone  fragments  (301),  2  elk  bones 
(301),  3  canine  bones  (301).  81  burnt 
bone  fragments  (301),  2  pottery  rim 
sherds  (301),  6  pottery  sherds  (301),  3 
pieces  of  bark  (301),  90  pieces  of 
unidentifiable  small  to  mediimi 
mammal  bones  (301),  and  1  large 
mammal  cranial  fragment  (301). 

In  1966,  human  remains  representing 
one  individual  were  removed  from  the 
Kathio  School  or  Vineland  Bay  site  (21- 
ML-7),  Mille  Lacs  County,  MN,  by  O.E. 
Johnson  of  the  University  of  Minnesota. 
No  known  individuals  were  identified. 
The  108  associated  funerary  objects  are 
17  pottery  sherds  (606-55),  2  projectile 
points  (606-55),  17  lithic  flakes  (606-55), 
8  pieces  of  fire-cracked  rock  (606-55),  1 
quartz  scraper  (606-55),  1  quartz  piece 
(606-55),  2  pieces  of  burnt  clay  (606-55). 
29  pieces  of  burnt  bone  (606-55),  17 
pieces  of  fish  bone  (606-55),  and  14 
fragments  of  large  mammal  bone  (606- 
55). 

In  1967.  hiunan  remains  representing 
eight  individuals  were  removed  from 
the  Kathio  School  or  Vineland  Bay  site 
(21-ML-7),  Mille  Lacs  County,  MN,  by 
D.  Dickinson  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  The  104  associated  funerary 
objects  consist  of  human  hair,  13  dog 
skull  fragments  (638),  1  copper  breast 
plate  with  wood  (638),  1  hide  flesher.  1 
bone  awl  (638-202),  11  imidentified 
bone  fragments  (638-186.  638-206).  1 
burnt  bone  fragment.  1  siltstone  scraper, 
52  lithic  flakes  (638-201,  638-193,638- 
243),  2  fish  bone  fragments.  1  deer  bone. 
1  small  blue  bead,,  1  rusted  iron  bracelet 
(638-190),  1  copper  bracelet  (638-203),  1 
woven  cloth  from  a  burial  (638-163),  1 
piece  of  bark,  1  piece  of  quartz  (638- 
197),  1  copper  fragment  (638-194),  1 
piece  of  copper  (638-192),  1  bird  bone 
(638-246),  1  copper  tube  bead  (638-244), 
1  bear  tooth  (638-234).  6  ceramic  sherds, 
and  3  projectile  points  (638-199,  638- 
245,  638-248). 

Based  on  material  culture  present  at 
the  Kathio  School  or  Vineland  Bay  site 
(21-ML-7),  these  burials  have  been 
identified  as  postcontact  cemetery 
burials  related  to  the  Mille  Lacs  Band  of 
Ojibwe.  These  human  remains  are  from 
within  the  present  reservation  and  the 
ceded  aboriginal  territory  of  the  Mille 
Lac  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota.  The  funerary  objects 
found  with  these  himtian  remains  are 
traditionally  the  items  that  Ojibwe 
people  put  into  burials  and  are 
considered  additional  evidence  that  the 


human  remains  were  ancestors  of  the 
present-day  Mille  Lacs  Ojibwe. 

In  1966,  human  remains  representing 
four  individuals  were  removed  from 
Strawberry  Hill  (21-ML-14),  Mille  Ucj 
County,  County,  MN,  by  T.  Dahlquist 
and  J.  Kaufert  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present. 

Based  on  oral  traditions  and  historic 
documents.  Strawberry  Hill  is 
recognized  as  an  historic  Gjibwe 
cemetery.  It  is  within  the  current 
reservation  and  the  ceded  aboriginal 
territory  of  the  Mille  Lacs  Band  of 
Ojibwe. 

Based  on  the  above-mentioned 
information,  officials  of  the  Bureau  of 
Indian  Affairs  and  the  Minnesota  Indian 
Affairs  Council  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  20  individuals 
of  Native  American  ancestry.  Officials  of  " 
the  Bureau  of  Indian  Affairs  and  the 
Minnesota  Indian  Affairs  Coimcil  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  {d)(2),  the  1540  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the  Bureau 
of  Indian  Affairs  and  the  Minnesota 
Indian  Af&irs  Coimcil  have  determined 
that,  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects  . 
and  the  Mille  Lacs  Band  of  the 
Minnesota  Chippewa  Tribe,  Minnesota. 

This  notice  has  been  sent  to  officials 
of  the  Mille  Lacs  Band  of  the  Minnesota 
Chippewa  Tribe.  Minnesota  and  the 
Minnesota  Chippewa  Tribe.  Minnesota. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  himian  remains  and 
associated  funerary  objects  should 
contact  James  L.  Jones,  Cultural 
Resource  Specialist,  Minnesota  Indian 
Affairs  Council,  1819  Bemidji  Avenue, 
Bemidji,  MN  56601;  telephone  (218) 
755-3825,  before  September  30,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Mille 
Lacs  Band  of  the  Minnesota  Chippewa 
Tribe,  Minnesota  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  July  29,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-21996  Filed  &-28-02;  8:45  am] 
MLLMQ  CODE  4310-70-B 
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DEPARTMENT  OF  THE  INTERIOR 

Natlonal  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  iiuman  Remainc  and 
Aaaociated  Funerary  Objecta  In  ttie 
Poaaeealon  of  tlie  Colorado  HIatorlcal 
Society,  Denver,  CO 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  25  U.S.C.  3003  (d)  and  43 
CFR  10.9,  of  the  completion  of  an 
inventory  of  human  remains  and 
associated  funerary  objects  in  the 
possession  of  the  Colorado  Historical 
Society,  Denver,  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  within  this  notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  objects 
was  made  by  Colorado  Historical 
Society  professional  staff  in 
consultation  with  representatives  of  the 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado;  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado,  New  Mexico  &  Utah. 

On  June  8-9, 1995,  the  remains  of  four 
individuals  were  removed  from  site 
5FN1210,  also  known  as  the  Coaldale- 
Fox  burial  or  Office  of  Archaeology  and 
Historic  Preservation  (OAHP)  Burial 
Number  106.  Site  5FN1210  is  located  on 
private  land  near  Coaldale  in  Fremont 
County,  CO.  Three  of  the  human 
remains  were  originally  discovered  in 
disturbed  fill  dirt  during  the 
construction  of  a  reservoir.  The  Fremont 
County  Sheriffs  department  sent  these 
three  human  remains  to  Dr.  Michael 
Hoffinan  of  Colorado  College,  who 
confirmed  them  to  be  Native  American. 
OAHP  staff  subsequently  excavated  site 
5FN1210  under  a  State  of  Colorado 
archaeological  permit  and  recovered  the 
remains  of  a  fourth  individual  from  a 
burial  pit.  Dr.  Jim  Warmer  of  the 
University  of  Northern  Colorado 
confirmed  that  all  four  individuals  were 
Native  American.  No  known  individuals 
were  identified.  The  12  associated 
funerary  objects  are  3  bone  beads,  1 
bone  awl,  2  incised  tubular  bone  beads. 


3  pieces  of  animal  bone,  1  rabbit  bone 
treated  with  ocber,  1  endscraper,  and  1 
flake. 

In  November,  1995,  the  Colorado 
Historical  Society  completed  an 
inventory  of  the  human  remains  and 
'associated  funerary  objects  from 
5FN1210  as  required  by  25  U.S.C.  3003 
(b)(1).  At  that  time,  officials  of  the 
Colorado  Historical  Society  determined 
that,  pursuant  to  25  U.S.C.  3001  (9),  the 
above-mentioned  human  remains 
represented  four  individuals  of  Native 
American  ancestry.  Officials  of  the 
Colorado  Historical  Society  also 
determinBd  that,  pursuant  to  25  U.S.C. 
3001  (3),  the  12  objects  listed  above  are 
reasonably  believed  to  have  been  placed 
with  or  near  individual  human  remains 
at  the  time  of  death  or  later  as  part  of 
the  death  rite  or  ceremony.  Finally, 
officials  of  the  Colorado  Historical 
Society  determined  that,  pursuant  to  25 
U.S.C.  3001  (2),  there  was  not  sufficient 
evidence  to  trace  a  relationship  of 
shared  group  identity  between  the 
human  remains  and  associated  funerary 
objects  and  any  present-day  Indian  tribe 
or  Native  Hawaiian  organization.  The 
Colorado  Historical  Society  provided  an 
inventory  of  these  cultiually 
unidentifiable  human  remains  and 
associated  funerary  objects  to  the 
Departmental  Consulting  Archeologist 
as  required  under  43  CFR  10.9  (e)(6). 

Through  ongoing  consultations  with 
Native  American  tribes,  along  with 
research  conducted  by  the  Colorado 
Historical  Society,  additional  evidence 
regarding  cultural  affiliation  of  these 
human  remains  and  associated  funerary 
objects  was  identified.  Based  on 
stratigraphic  and  artifactual  evidence, 
the  remains  and  associated  funerary 
objects  of  these  four  individuals  are 
estimated  to  date  approximately  from 
2,000  to  500  years  before  present.  The 
preponderance  of  the  evidence, 
including  archeology,  ethnohistory, 
history,  geography,  and  oral  traditions, 
indicates  that  a  relationship  of  shared 
group  identity  can  be  reasonably  traced 
between  these  human  remains  and 
associated  funerary  objects  and  the 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado. 
More  specifically,  in  his  1996 
concluding  report  on  the  site,  Kevin 
Black  reported  contextual  association  of 
charcoal  with  the  remains  in  the 
partially  undisturbed  burial  pit. 
According  to  Southern  Ute  traditional 
historian  Alden  Naranjo,  fires  often 
accompanied  Ute  burial  ceremonies.  Mr. 
Naranjo  notes  that  Ute  mortuary 
practices  were  diverse  and  depended  on 
seasonal,  topographical,  and 
environmental  factors.  Archeological 
evidence  indicates  that  these  persons 


were  interred  in  a  manner  consistent 
with  known  Ute  mortuary  practices. 
Importantly,  the  discovery  site  lies 
within  the  well-documented  residential 
use  areas  of  the  Capote  and  Moache  Ute 
bands.  After  the  Ute  agreement  of  1880. 
the  Capote  and  Moache  bands  were 
removed  to  southern  Colorado  and  came 
to  comprise,  along  with  other  Ute  bands, 
what  is  now  known  as  the  Southern  Ute 
Indian  Tribe  of  the  Southern  Ute 
Reservation,  Colorado. 

Based  on  the  above-mentioned 
information,  officials  of  the  Colorado 
Historical  Society  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  four  individuals 
of  Native  American  ancestry.  Officials  of 
the  Colorado  Historical  Society  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  12  hinerary  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  pursuant  to  43  CFR 
10.2  (e),  and  in  accordance  with  25 
U.S.C.  3005  (a)(4).  officials  of  the 
Colorado  Historical  Society  have 
determined  that  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation.  Colorado. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma: 
Arapahoe  Tribe  of  the  Wind  River 
Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Cheyenne 
River  Sioux  Tribe  of  the  Cheyenne  River 
Reservation,  South  Dakota;  Comanche 
Indian  Tribe,  Oklahoma;  Crow  Creek 
Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota;  Crow  Tribe 
of  Montana;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Hopi  Tribe  of  Arizona; 
Jicarilla  Apache  Tribe  of  the  Jicarilla 
Apache  Indian  Reservation,  New 
Mexico;  Kiowa  Indian  Tribe  of 
Oklahoma;  Mescalero  Apache  Tribe  of 
the  Mescalero  Reservation,  New  Mexico; 
Navajo  Nation,  Arizona,  New  Mexico  & 
Utah;  Northern  Cheyenne  Tribe  of  the 
Northern  Cheyenne  Indian  Reservation, 
Montana;  Oglala  Sioux  Tribe  of  the  Pine 
Ridge  Reservation,  South  Dakota; 
Pawnee  Nation  of  Oklahoma;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Cochiti. 
New  Mexico;  Pueblo  of  Isleta,  New 
Mexico;  Pueblo  of  Jeraez,  New  Mexico; 
Pueblo  of  Laguna,  New  Mexico;  Pueblo 
of  Nambe,  New  Mexico;  Pueblo  of 
Picuris,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of  San 
Felipe,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  San 
Juan,  New  Mexico;  Pueblo  of  Sandia. 
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New  Mexico;  Pueblo  of  Santa  Ana,  New 
Mexico;  Pueblo  of  Santa  Clara,  New 
Mexico;  Pueblo  of  Santo  Domingo,  New 
Mexico;  Pueblo  of  Taos.  New  Mexico; 
Pueblo  of  Tesuque,  New  Mexico;  Pueblo 
of  Zia,  New  Mexico;  Rosebud  Sioux 
Tribe  of  the  Rosebud  Indian 
Reservation,  South  Dakota;  Shoshone 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Shoshone-Bannock  Tribes  of 
the  Fort  Hall  Reservation  of  Idaho; 
Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  North 
Dakota;  Ute  Indian  Tribe  of  the  Uintah 
&  Ouray  Reservation,  Utah;  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico  & 
Utah;  Wichita  and  Affiliated  Tribes 
(Wichita,  Keechi,  Waco  &  Tawakonie), 
Oklahoma;  and  Zuni  Tribe  of  the  Zuni  ' 
Reservation,  New  Mexico. 

Representatives  of  any  other  Indian 
tribe  that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Anne  W.  Bond,  Director 
of  Collections  and  Exhibitions,  Colorado 
Historical  Society,  1300  Broadway, 
Denver,  CO  80203-2137,  telephone  (303) 
866-4691.  before  September  30,  2002. 
Repatriation  of  the  human  remains  to 
the  Southern  Ute  Indian  Tribe  of  the 
Southern  Ute  Reservation,  Colorado, 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  August  1.  2002. 
Robert  Steams, 

Manager.  National  NAGPRA  Program. 
[FR  Doc.  02-21999  Filed  8-28-02;  8:45  am] 
BIUMG  CODE  4310-7D-S 


DEPARTMENT  OF  THE  rNTERIOR 

National  Park  Service 

Nottca  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Aaaodated  Funerary  Objects  in  ttie 
Po— eaaion  of  the  U.S.  Department  of 
Oefenae,  Department  of  tiie  Army,  Fort 
Benning,  GA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordancte 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  U.S.  Department 
of  Defense,  Department  of  the  Army, 
Fort  Benning,  GA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 


responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  U.S.  Army 
installation  staff,  U.S.  Army  Engineer 
District,  St.  Louis,  Mandatory  Center  of 
Expertise  for  the  Curation  and 
Management  of  Archaeological ' 
Collections  in  consultation  with 
representatives  of  the  Alabama- 
Coushatta  Tribes  of  Texas;  Alabama- 
Quassarte  Tribal  Town,  Oklahoma; 
Chickasaw  Nation,  Oklahoma; 
Coushatta  Tribe  of  Louisiana;  Kialegee 
Tribal  Town,  Oklahoma;  Miccosukee 
Tribe  of  Indians  of  Florida;  Muskogee 
(Creek)  Nation  of  Oklahoma;  Poarch 
Band  of  Creek  Indians  of  Alabama; 
Seminole  Nation  of  Oklahoma; 
Seminole  Tribe  of  Florida;  and 
Thlopthlocco  Tribal  Town,  Oklahoma. 

In  1938,  hiunan  remains  representing 
one  individual  were  removed  from 
Lawson  Field  (site  9Cel),  also  known  as 
Kashita  Town,  Chattahoochee  County, 
GA.  by  Gordon  Willey  of  the  National 
Park  Service.  No  known  individual  was 
identified.  The  165  associated  funerary 
objects  are  4  copper  bells,  4  iron  bell 
parts,  11  copper  buttons  and  button 
backs,  30  ceramic  sherds,  8  copper  coil 
fragments,  1  fragment  of  rust-stained 
fabric,  2  shell  bead  necklaces,  1  glass 
bead  necklace.  56  additional  glass 
beads,  1  iron  adze,  1  iron  hammer  head, 
2  iron  files,  9  iron  knife  fragments,  1 
iron  nail  and  3  iron  nail  fragments,  2 
iron  spikes,  1  iron  spike  fragment,  1  iron 
bullet  mold  fragment,  2  iron  gim 
hanmiers,  1  ujiidentified  L-shaped  iron 
object,  18  additional  iron  fragments,  1 
quartzite  knife,  1  luimp  of  clay,  1  shell 
pin  fragment,  1  wood  fragment,  and  2 
water- worn  pebbles.  The  human 
remains  and  associated  funerary  objects 
were  housed  at  the  Columbus  Museum 
of  Arts  and  Sciences,  Columbus,  GA, 
until  1999,  when  they  were  transferred 
to  the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 
Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation,  hi  July  2001, 
these  human  remains  and  associated 
funerary  objects  were  transferred  to  Fort 
Benning,  GA. 

Charles  H.  Fairbanks,  in  his  1940 
report  entitled  "Archaeological  Site 
Report  on  the  Lawson  Field,"  identified 
site  9Cel  as  Kasihta,  one  of  the 
principal  towns  of  the  Lower  Creeks  in 
the  18th  century.  He  attributed  the 


burial  to  the  late  18th  century  or  early 
19th  century. 

In  1958,  human  remains  representing 
one  individual  were  removed  from  the 
Quartermaster  site  (9Ce42), 
Chattahoochee  County,  GA,  by  Mr.  Ed 
McMichael  and  Sergeant  David  Chase. 
No  known  individual  was  identified. 
The  one  associated  funerary  object  is  a 
small  piece  of  green-tinted  fabric.  Mr. 
McMichael  and  Sergeant  Chase  found 
the  burial  while  investigating 
prehistoric  features  encountered  by 
construction  workers  at  this  site.  The 
human  remains  were  housed  at  the 
Riverbend  Research  Laboratory, 
University  of  Georgia,  Columbus,  GA, 
imtil  1999,  when  they  were  transferred 
to  the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 
Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation.  In  July  2001, 
these  human  remains  were  transferred 
to  Fort  Benning,  GA. 

The  site  has  heen  dated  as  Late 
Woodland  (A.D.  100-900)  to  historic 
(late  17th-early  18th  century)  by 
numerous  features  encountered  during 
further  excavation.  In  1971,  hiunan 
remains  representing  two  individuals 
were  removed  from  the  Oswichee  Creek 
site  (9Ce66).  Chattahoochee  County,  GA, 
by  Sergeant  Chase  and  two  Columbus 
College  students,  who  had  seen  the 
biuial  eroding  at  the  site.  No  known 
individuals  were  identified.  The  194 
associated  funerary  objects  include  3 
shell  disks,  62  shell  beads  and  bead 
fragments,  58  ceramic  sherds,  16 
charcoal  fragments,  6  fired  clay 
fragments,  39  faunal  fragments,  6  chert 
flakes,  1  quartz  flake,  1  chert  drill 
fragment,  1  chert  projectile  point 
fragment,  and  1  sandstone  fragment. 
Part  of  the  human  remains  and  most  of 
the  associated  funerary  objects  were 
housed  by  the  Columbus  Museimi  of 
Arts  and  Sciencf?s,  Columbus,  GA,  and 
the  rest  of  the  human  remains  and  three 
associated  funerary  objects  were  housed 
by  the  Riverbend  Research  Laboratory, 
University  of  Georgia,  in  Columbus,  GA- 
In  1999,  the  remains  and  funerary 
objects  from  both  institutions  were 
transferred  to  the  Mandatory  Center  of 
Expertise  for  the  Curation  and 
Management  of  Archaeological 
Collections,  St.  Louis,  MO,  for 
rehabilitation.  In  July  2001,  these 
human  remains  and  funerary  objects 
were  transferred  to  Fort  Benning,  GA. 

The  burial  has  been  tentatively 
attributed  to  the  earliest  Mississippian 
component  of  the  site,  or  about  A.D. 
900. 

In  the  late  1970s,  hiunan  remains 
representing  a  minimum  of  three 
individuals  were  removed  from 
Auburn's  site  A  (9Cel25), 
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Chattahoochee  County,  GA,  by  Sergeant 
Chase  and  Dr.  John  Cottier  of  Auburn 
University,  Auburn,  AL.  No  known 
individuds  were  identified.  The  139 
associated  funerary  objects  are  1 
ceramic  bird  head,  1  ceramic  bead,  50 
ceramic  sherds,  74  shell  fragments,  9 
faunal  fragments,  2  copper  strip 
fragments,  1  quartz  rock  fragment,  and 
1  water-worn  pebble  fragment.  The 
burials  were  uncovered  during  an 
expansion  of  Lawson  Field.  The  human 
remains  were  held  at  Auburn  University 
until  1999,  when  they  were  tr^sferred 
to  the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 
Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation.  In  July  2001, 
these  human  remains  and  associated 
funerary  objects  were  transferred  to  Fort 
Benning,  GA. 

Site  9CE125  consists  of  four 
components.  Dates  for  these 
components  include  Middle  Woodland 
(300  B.C.-A.D.  100),  Early  Mississippian 
(A.D.  900-1250),  Late  Mississippian 
(A.D.  1400-1550),  and  historic. 

In  1959,  human  remains  representing 
two  individuals  were  removed  from 
Upatoi  Bridge,  Opossum  Creek  (9Me41), 
Muscogee  County,  GA,  by  Sergeant 
Chase,  after  they  had  been  uncovered 
during  landscaping  work.  No  known 
individuals  were  identified.  The  118 
associated  funerary  objects  recovered 
from  burial  fill  are  55  ceramic  sherds,  48 
chert  flakes,  2  quartz  flakes,  4 
unidentified  Uthic  flakes,  1  chert  biface, 
1  chert  projectile  point,  and  7  charcoal 
fragments.  These  human  remains  and 
associated  funerary  objects  were  housed 
at  the  Riverbend  Rese^xih  Laboratory, 
University  of  Georgia,  Columbus,  GA, 
until  1999,  when  they  were  transferred 
to  the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 
Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation.  In  July  2001, 
these  human  remains  were  transferred 
to  Fort  Benning,  GA. 

The  burial  has  been  dated  to  the  Late 
Woodland  (A.D.  100-900)  component  of 
the  site.In  1958  and  1959,  human 
remains  representing  three  individuals 
were  removed  frt>m  Yuchi  Town  (site 
1RU63),  Russell  County,  AL,  by  Sgt. 
David  Chase  after  the  burials  were 
discovered  during  the  Smithsonian 
Institution's  River  Basin  Survey  work  on 
the  Chattahoochee  River.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  shallow 
reconstructed  ceramic  bowl.  These 
human  remains  and  associated  funerary 
object  were  housed  at  Southeastern 
Aicheological  Services,  Athens,  GA, 
until  1999,  when  they  were  transferred 
to  the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 


Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation.  In  July  2001, 
these  human  remains  and  associated 
funerary  object  were  transferred  to  Fort 
Benning,  GA. 

In  1962  and  1963,  additional  human 
remains  representing  a  minimum  of  1 3 
individuals  were  removed  from  the 
Yuchi  Town  site  (1RU63)  and  given  to 
the  Columbus  Museum  of  Arts  and 
Sciences  by  Harold  Huscher  of  the 
Smithsonian  Institution.  No  known 
individuals  were  identified.  The  933 
associated  funerary  objects  present  are 
558  ceramic  sherds  and  fragments,  2 
reconstructed  ceramic  objects,  1  antler 
fragment,  2  belt  buckle  fragments,  4 
brass  button  fragments,  6  brick 
fragments,  4  charcoal  fragments,  16 
chert  flakes,  1  chert  biface  fragment,  1 
chert  projectile  point,  4  clumps  of 
potters  clay,  1  copper  aglet,  36  daub 
fragments,  199  faunal  remains  and 
fragments,  1  glass  bead  fragment,  4  glass 
bottle  fragments,  4  glass  fragments,  2 
gunflint  fragments,  1  lead  fragment,  1 
leaf  fragment,  37  lithic  flakes  and 
fragments,  47  shell  fragments,  and  1 
wood  fragment.  The  human  remains  and 
associated  funerary  objects  were  housed 
at  the  Columbus  Museum  of  Arts  and 
Sciences,  Columbus,  GA,  until  1999, 
when  they  were  transferred  to  the 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections,  St.  Louis, 
MO,  for  rehabilitation.  In  July  2001 . 
these  human  remains  and  associated 
funerary  objects  were  transferred  to  Fort 
Benning,  GA.  Additional  remains  and 
associated  funerary  objects  were  noted 
in  the  original  field  notes,  but  these 
materials  were  removed  by  Mr.  Huscher 
to  the  Smithsonian  Institute.  These 
materials  were  unavailable  for  review  by 
the  Mandatory  Center  of  Expertise  for 
the  Curation  and  Management  of 
Archaeological  Collections. 

The  Yucni  Town  site  is  believed  to 
represent  the  remains  of  a  well- 
populated  Yuchi  (or  Uchee)  settlement 
that  was  documented  by  European- 
Americans  who  visited  the  area  in  the 
late  18th  century.  It  has  been  described 
as  the  >mother  town^  of  the  Yuchi  east 
of  the  Mississippi  during  the  18th  and 
early  19th  centuries  (Sc^ell,  Frank  T. 
1982.  Cultural  Resources  Investigations 
of  Site  lRu63  and  9Ce66  Fort  Benning, 
Alabama  and  Georgia.  Submitted  to  U.S. 
Army  Corps  of  Engineers.  Savannah 
District,  p.  4-7;  Elhott,  Daniel  T.,  Jeffrey 
L.  Holland,  Phil  Thomason,  Michael 
Emric,  and  Richard  W.  Stoops,  Jr.  1995. 
Historic  Preservation  Plan  for  the 
Cultural  Resources  on  U.S.  Army 
Installations  at  Fort  Benning  Military 
Reservation,  Chattahoochee  and 
Muscogee  Counties,  Georgia,  and 


Russell  County.  Alabama.  Garrow  and 
Associates.  Atlanta,  p.  82).  There  also 
appears  to  have  been  an  unidentified 
1 7th  century  Creek  town  at  the  same 
location  (Elliott  and  others.  1995:147). 
Human  remains  from  the  site  are 
believed  to  primarily  represent  Yuchi 
individuals;  however  some  burials  may 
represent  individuals  from  earlier 
occupations  of  the  site. 

An  inventory  of  the  human  remains 
and  associated  funerary  objects  and 
review  of  the  accompanying 
documentation  indicates  that  the  area 
encompassing  Fort  Benning  was 
probably  occupied  or  used  aboriginally 
and/or  historically  by  the  Yuchi  and 
Muscogee-speaking  people  generally 
identified  as  Creek  by  English  colonists 
and  subsequent  settlers.  Fort  Benning  is 
located  in  part  on  land  adjudicated  tn 
the  Creek  by  the  Indian  Claims 
Commission.  Creek  groups  occupied  the 
Fort  Benning  vicinity  from  the  late  1 7th 
century  through  the  early  19th  century: 
the  Yuchi  entered  the  area  in  the  18th 
century.  The  Seminole  are  descendants 
of  a  combination  of  Florida  tribes 
identified  by  Spanish  explorers  and 
colonists.  Creek  groups  who  migrated  to 
Florida  in  the  18th  century,  and  escaped 
Afirican-American  slaves.  The  Yuchi  are 
not  currently  Federally  recognized  as  a 
separate  tribe,  but  are  a  distinct  cultural 
entity  within  the  Federally  recognized 
Muscogee  (Creek)  Nation  of  Oklahoma. 
They  are  currently  seeking  Federal 
recognition. 

Based  on  the  above-mentioned 
information,  officials  at  Fort  Benning 
and  the  U.S.  Army  installation  staff. 
U.S.  Army  Engineer  District,  St.  Louis, 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
25  individuals  of  Native  American 
ancestry.  Officials  at  Fort  Benning  and 
the  U.S.  Army  installation  staff,  U.S. 
Army  Engineer  District.  St.  Louis. 
Mandatory  Center  of  Expertise  for  the 
Curation  and  Management  of 
Archaeological  Collections  have  also 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  1551  funerary  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  at  Fort 
Benning  and  the  U.S.  Army  installation 
staff,  the  U.S.  Army  Engineer  District, 
St.  Louis,  Mandatory  Center  of  Expertise 
for  the  Curation  and  Management  of 
Archaeological  Collections  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
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group  identity  that  can  reasonably  be 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Muscogee-speaking 
people  who  inhabited  the  region  prior  to 
their  removal  to  Oklahoma  and 
elsewhere  in  1836,  namely  the  Alabama- 
Coushatta  Tribes  of  Texas;  the  Alabama- 
Quassarte  Tribal  Town.  Oklahoma;  the 
Coushatta  Tribe  of  Louisiana;  the 
Kialegee  Tribal  Town,  Oklahoma;  the 
Miccosukee  Tribe  of  Indians  of  Florida; 
the  Muscogee  (Creek)  Nation, 
Oklahoma;  the  Poardi  Band  of  Creek 
Indians  of  Alabama;  the  Seminole 
Nation  of  Oklahoma;  the  Seminole  Tribe 
of  Florida;  and  the  Thlopthlocco  Tribal 
Town.  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Alabama-Coushatta  Tribes  of 
Texas;  the  Alabama-Quassarte  Tribal 
Town,  Oklahoma;  the  Coushatta  Tribe  of 
Louisiana;  the  Kialegee  Tribal  Town, 
Oklahoma;  the  Miccosukee  Tribe  of 
Indians  of  Florida;  the  Muscogee  (Creek) 
Nation,  Oklahoma;  the  Poarch  Band  of 
Creek  Indians  of  Alabama;  the  Seminole 
Nation  of  Oklahoma;  the  Seminole  Tribe 
of  Florida;  and  the  Thlopthlocco  Tribal 
Town,  Oklahoma.  Representatives  of 
any  other  Indian  tritie  that  believes  itself 
to  be  culturally  affiliated  with  these 
hximan  remains  and  associated  funerary 
objects  should  contact  Dr.  Christopher 
E.  Hamilton,  Cultiu-al  Resoiu-ce 
Manager,  Fort  Benning,  GA  31905-5000. 
telephone  (706)  545-2377,  before 
September  30,  2002.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Alabama-Coushatta  Tribes 
of  Texas;  the  Alabama-Quassarte  Tribal 
Towm,  Oklahoma;  the  Coushatta  Tribe  of 
Louisiana;  the  Kialegee  Tribal  Town, 
Oklahoma;  the  Miccosukee  Tribe  of 
Indians  of  Florida;  the  Muscogee  (Creek) 
Nation,  Oklahoma;  the  Poarch  Band  of 
Creek  Indians  of  Alabama;  the  Seminole 
Nation  of  Oklahoma;  the  Seminole  Tribe 
of  Florida;  and  the  Thlopthlocco  Tribal 
Town,  Oklahoma,  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  July  19.  2002. 
C.  Timothy  McKeowm, 

Acting  Manager,  National  NAGPRA  Program 
(FR  Doc.  02-22000  Filed  8-28-02;  8:45  am] 

BUJJNG  CODE  431l>-7»-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Comptetlon  for 
Native  American  Human  Remains  and 
Associated  Funerary  Obiect  in  the 
Possession  of  the  U.S.  Department  of 
Justice,  Federal  Bureau  of 
Investigation  (FBI),  l.ouisvilie,  KY 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 

American  Graves  Protection  and 

Repatriation  Act  (NAGPRA),  43  CFR 
10.9,  of  the  completion  of  an  inventory 
of  Native  American  hiunan  remains  and 
associated  funerary  object  in  the 
possession  of  the  U.S.  Department  of 
Justice,  Federal  Bureau  of  Investigation 
(FBI),  Louisville,  KY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibiliUes  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Louisville  Staff  Archaeologist  Philip  J. 
DiBlasi  in  consultation  with 
representatives  of  the  Absentee- 
Shawnee  Tribe  of  Indians  of  Oklahoma; 
Delaware  Nation,  Oklahoma;  Delaware 
Tribe  of  In3ians,  Oklahoma;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Miami 
Tribe  of  Oklahoma;  Peoria  Tribe  of 
Indians  of  Oklahoma;  and  Shawnee 
Tribe,  Oklahoma. 

On  January  27,  1999,  a  human 
cranium  was  recovered  by  FBI  agents 
from  Sean  Adam  Long.  These  hiunan 
remains  were  purchased  from  Mr.  Long 
by  FBI  agents  acting  in  an  undercover 
capacity.  On  February  18, 1999,  a  search 
warrant  was  executed  at  Mr.  Long's 
home  near  Madisonville,  KY. 
Additional  human  remains  were 
recovered  by  FBI  agents  during  the 
search.  The  hiunan  remains  consist  of 
two  human  crania  and  two  hiunan  teeth. 
One  associated  funerary  object  was  also 
recovered  during  the  search. 
Osteological  assessment  of  the  hiunan 
remains  recovered  on  January  27  and 
February  18, 1999,  indicate  that  they 
represent  five  individuals  of  Native 
American  ancestry.  No  known 
individuals  were  identified. 

A  label  on  the  interior  of  the  box  in 
which  one  cranium  was  recovered  reads 


"Caldwell  County."  Information 
provided  by  Mr.  Long  indicates  these 
human  remains  were  excavated  from  an 
archeological  site  in  Caldwell  County, 
KY.  Osteological  evidence  indicates  that 
these  human  remains  were  most  likely 
buried  during  the  Prehistoric  period 
(before  A.D.  1740).  Archeological  and 
historical  evidence  indicates  that  the 
Native  American  population  that  lived 
in  Caldwell  County,  KY  during  the 
Prehistoric  period  is  ancestral  to  the 
present-day  Delaware  Nation, 
Oklahoma;  Delaware  Tribe  of  Indians, 
Oklahoma;  and  Peoria  Tribe  of  Indiana 
of  Oklahoma. 

Information  provided  by  Mr.  Long 
indicates  that  the  two  teeth  representing 
two  individuals  were  excavated  from 
archeological  sites  in  western  Kentucky. 
Osteological  evidence  indicates  that 
these  human  remains  were  most  likely 
buried  during  the  Prehistoric  period 
(before  A.D.  1740).  Archeological  and 
historical  evidence  indicates  that  the 
Native  American  population  that  lived 
in  western  Kentucky  during  the 
Prehistoric  period  is  ancestral  to  the 
present-day  Delaware  Nation, 
Oklahoma;  Delaware  Tribe  of  Indians, 
Oklahoma;  and  Peoria  Tribe  of  Indians 
of  Oklahoma. 

The  associated  funerary  object 
recovered  on  February  18, 1999, 
consists  of  fragments  of  one  spherical 
shaped  pottery  vessel.  The  vessel  is  4- 
5  inches  in  diameter  and  has  two  strap 
handles.  Vessels  of  this  type  are  almost 
exclusively  found  with  sub-adults 
buried  during  the  Mississipian  period 
(A.D.  1250-1700).  This  funerary  object  is 
believed  to  have  been  associated  with 
the  human  remains  recovered  from  a 
site  in  western  Kentucky.  Archeological 
and  historical  evidence  indicates  that 
the  Mississipian  period  population  that 
lived  in  western  Kentucky  is  ancestral 
to  the  present-day  Delaware  Nation, 
Oklahoma;  Delaware  Tribe  of  Indians. 
Oklahoma;  and  Peoria  Tribe  of  Indiana 
of  Oklahoma. 

The  determination  of  cultural 
affiliation  for  the  remains  of  the  two 
other  individuals  is  included  in  a 
separate  Federal  Register  notice. 

On  March  7,  2001,  Sean  Adam  Long 
pleaded  guilty  in  U.S.  District  Court  in 
Owensboro,  KY  to  three  counts  of  illegal 
trafficking  in  Native  American  hiunan 
remains  [18  U.S.C.  1170  (a)]  and  one 
count  of  knowingly  making  a  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  [18  U.S.C.  1001].  A 
single  count  of  trafficking  in  interstate 
or  foreign  commerce  in  archaeological 
resources  the  excavation,  removal,  sale, 
purchase,  exchange,  transportation  or 
receipt  of  which  was  wrongful  under 
State  or  local  law  [16  U.S.C.  470ee  (c)] 


was  dismissed  in  return  for  Mr.  Long's 
plea  to  making  a  false  statement  to  I%I 
agents. 

Based  on  the  above-mentioned 
information,  FBI  officials  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  three 
individuals  of  Native  American 
ancestry.  FBI  officials  also  determined 
that,  pursuant  to  43  CFR  10.2  (d)(2)(i), 
the  object  listed  above  is  reasonably 
believed  to  have  been  placed  with  or 
near  individual  human  remains  at  the    ' 
time  of  death  or  later  as  part  of  a  death 
rite  or  ceremony  and  to  have  been  made 
exclusively  for  burial  purposes.  Lasdy, 
FBI  officials  determined  that,  pursuant 
to  43  CFR  10.2  (e),  diere  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
the  three  Native  American  human 
remains  and  one  associated  funerary 
object  from  and  the  Peoria  Tribe  of 
Indians  of  Oklahoma;  Delaweue  Nation, 
Oklahoma;  and  Delaware  Tribe  of 
Indians,  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Delaware  Nation, 
Oklahama;  Delaware  Tribe  of  Indians, 
Oklahoma;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Miami  Tribe  of  Oklahoma; 
Peoria  Tribe  of  Indians  of  Oklahoma; 
and  Shawnee  Tribe,  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  object  should 
contact  Randy  Ream,  Assistant  United 
States  Attorney,  510  West  Broadway, 
10th  Floor,  Louisville,  KY  40202,  phone 
(502)  582-5911,  before  September  30, 
2002.  Repatriation  of  the  human 
remains  and  associated  funerary  object 
to  the  Peoria  Tribe  of  Indians  of 
Oklahoma;  Delaware  Nation,  Oklahoma; 
and  Delaware  Tribe  of  Indians, 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 


ACnON:  Notice. 


Dated:  August  1,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-21998  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  4310-70-3 

DEPARTMENT  OF  THE  INTERIOR 

National  Paris  Service 

Notice  of  inventory  Completion  for 
(tetlve  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  ttie  Museum  of  Natural 
History  and  Planetarium,  Roger 
Williams  Park,  Providence.  Rl 

agency:  National  Park  Service,  Interior. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Natural  History  and  Planetarium,  Roger 
Williams  Park,  Providence,  RI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  were  made  by  Museum  of 
Natural  History  and  Planetarium,  Roger 
Williams  Park,  professional  staff  in 
consultation  with  representatives  of  the 
Osage  Nation  of  Oklahoma  and  the 
Quapaw  Tribe  of  Indians,  Oklahoma. 

In  1937,  human  remains  representing 
one  individual  were  removed  from  an 
unknown  location  in  the  Ozark 
Mountains,  AR.  by  Otto  Spring,  Kent 
Spring,  Charles  H.  Williams,  Paul 
Santee,  Harry  Barton,  and  Fred  Tebo. 
These  human  remains  were  received  at 
an  unknown  date  between  1937  and 
1959  by  Louis  Pierce,  of  Providence,  RI. 
Albert  E.  Hagenberg,  a  resident  of 
Warwick,  RI,  acquired  the  human 
remains  from  the  estate  of  Louis  Pierce 
and  sold  them  to  the  Museum  of  Natural 
History  and  Planetarium,  Roger 
Williams  Park,  in  1959.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

The  human  remains  consist  of  a 
thoracic  vertebta  with  an  embedded 
projectile  point.  The  projectile  point  is 
characteristic  of  points  made  by  people 
living  in  the  Ozark  Mountains  during 
the  last  3,000  years.  Historical  evidence, 
material  culture,  and  oral  history 
indicate  that  this  region  is  part  of  the 
traditional  territory  of  the  Osage  Nation 
of  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  Museum  of 
Natural  History  and  Planetarium,  Roger 
Williams  Park,  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
of  Native  American  ancestry.  Officials  of 
the  Museum  of  Natural  History  and 
Planetarium,  Roger  Williams  Park,  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 


shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  human  remains  and  the  Osage 
Nation  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Osage  Nation  of  Oklahoma  and 
Quapaw  Tribe  of  Indians.  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Marilyn  Massaro. 
Curator  of  Collections.  Museum  of 
Natural  History  and  Planetarium,  Roger 
Williams  Park,  Providence,  RI  02905, 
telephone  (401)  785-9457.  before 
September  30.  2002.  Repatriation  of  the 
human  remains  to  the  Osage  Nation  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  luly  22.  2002. 
C.  Timothy  McKeown. 
Acting  Manager.  National  .\'AGPRA  Program 
|FR  Doc.  02-21991  Filed  8-28-02:  8:4.5  am] 
BiLUNG  CODE  4310-70-S 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Policing 
Services;  Agency  Information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

ACTION:  30-Day  notice  of  information 
collection  under  review:  Extension  of  a 
currently  approved  collection.  Mental 
Health  and  Community  Safety  Initiative 
Application  Kit. 

The  Department  of  Justice  (DOj). 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
published  in  the  Federal  Register 
Volume  67,  Number  35,  pages  8040- 
8041  on  February  21.  2002,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  30.  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget.  Office  of 
Information  and  Regulatory  Affairs. 
Attention  Department  of  Justice  Desk 
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Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285. 

Request  written  comments  and 
suggestions  from  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  are 
encouraged.  Your  comments  should 
address  one  or  more  of  the  following 
four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 

(1)  Type  of  Information  Collection: 
Extension  of  a  cvurently  approved 
collection. 

(2)  Title  of  the  Form  Collection: 
Mental  Health  and  Community  Safety 
Initiative  Application  Kit. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Nmnber:  None.  U.S. 
Department  of  Justice,  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federally  Recognized 
Tribal  Governments.  Other:  None. 

Abstract:  The  information  collected 
will  be  used  by  the  COPS  Office  to 
determine  whether  Federally 
Recognized  Tribal  Goverrunents  are 
ehgible  for  three-year  grants  specifically 
targeted  to  meet  the  most  serious  needs 
of  law  enforcement  in  Indian 
commimities.  The  grants  are  meant  to 
enhance  law  enforcement 
infrastructiues  and  commimity  policing 
efforts  in  these  communities. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  15 
responses.  The  estimated  amount  of 


time  required  for  the  average  respondent 
to  respond  is  4.5  hovus. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  estimated  total  pubUc 
burden  is  67  hoiu-s  annually. 

If  additional  information  is  required 
contact:  Mrs.  Brenda  E.  Dyer,  Deputy 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Seciirity  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 

Dated:  August  23,  2002. 
Robert  B.  Briggs. 

Department  Clearance  Officer,  U.S. 
Department  of  Justice. 

[FR  Doc.  02-22012  Filed  8-28-02;  8:45  am] 
BILUNG  CODE  4410-AT-H 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Information  of  Controlled  SutMtances; 
Application 

Pursuant  to  section  1008  of  the 
Controlled  Substances  Import  and 
Export  Act  (21  U.S.C.  958(i)).  the 
Attorney  General  shall,  prior  to  issuing 
a  registration  under  this  Section  to  a 
bulk  manufacturer  of  a  controlled 
substance  in  Schedule  I  or  II  and  prior 
to  issuing  a  regulation  imder  section 
1002(a)  authorizing  the  importation  of 
such  a  substance,  provide 
manufacturers  holding  registrations  for 
the  bulk  manufacture  of  the  substance 
an  opportunity  for  a  hearing. 

Therefore,  in  accordance  with 
§  1301.34  of  Title  21,  Code  of  Federal 
Regulations  (CFR),  notice  is  hereby 
given  that  on  May  9,  2002,  Applied 
Science  Labs,  Inc.,  A  Division  of  Alltech 
Associates,  Inc.,  2701  Carolean 
Industrial  Drive,  State  College, 
Pennsylvania  16801,  made  application 
by  renewal  to  the  Drug  Enforcement 
Administration  to  be  registered  as  an 
importer  of  the  basic  classes  of 
controlled  substances  listed  below: 


Drug 

Schedule 

Heroin  (9200)         

Cocaine  (9041)  

Codeine  (9050)          

Meoeridine  (9250) 

Methadone  (9250) 

Morphine  (9300) 

The  firm  plans  to  import  these 
controlled  substances  for  the 
manufactiue  of  reference  standards. 

Any  manufactiu-er  holding,  or 
applying  for,  registration  as  a  bulk 
manufacturer  of  these  basic  classes  of 


controlled  substances  may  file  written 
comments  on  or  objections  to  the 
application  described  above  and  may,  at 
the  same  time,  file  a  written  request  for 
a  hearing  on  such  application  in 
accordance  with  21  CFR  1301.43  in 
such  form  as  prescribed  by  21  CFR 
1316.47. 

Any  such  comments,  objections  or 
requests  for  a  hearing  may  be  addressed, 
in  quintuplicate,  to  tihe  Deputy  Assistant 
Administrator,  Office  of  Diversion 
Control,  Drug  Enforcement 
Administration,  United  States 
Department  of  Justice,  Washington,  DC 
20537,  Attention:  DEA  Federal  Register 
Representative  (CCR),  and  must  be  filed 
no  later  than  (30  days  from  publication). 

This  procedure  is  to  be  conducted 
simidtaneously  vdth  and  independent 
of  the  procedures  described  in  21  CFR 
1301.34(b),  (c),  (d),  (e),  and  (f).  As  noted 
in  a  previous  notice  at  40  CFR  43745- 
46  (September  23, 1975),  all  applicants 
for  registration  to  import  the  basic 
classes  of  any  controlled  substances  in 
Schedule  I  or  II  are  and  will  continue  to 
be  required  to  demonstrate  to  the 
Deputy  Assistant  Administrator,  Office 
of  Diversion  Control,  Drug  Enforcement 
Administration  that  the  requirements 
for  such  registration  pursuant  to  21 
U.S.C.  958(a).  21  U.S.C.  823(a),  and  21 
CFR  1301.34(a),  (b),  (c),  (d),  (e),  and  (f) 
are  satisfied. 

Dated:  August  20.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 

Diversion  Control,  Drug  Enforcement 

Administration. 

[FR  Doc.  02-22058  Filed  8-28-02;  8:45  am] 

BILLING  CODE  441IMI»-M 

DEPAflTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review;  ABC  change 
of  Address  Form  and  Special  Filing 
Instructions  for  ABC  Class  Members; 
Form  1-855. 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  23,  2002  at  67  FR 
19773,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Inunigration  and 
Naturalization  Service. 
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The  purpose  of  this  notice  is  to  allow 
an  additional  3D  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until;  September 
30,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Comments  may  also  be  submitted  to  the 
Department  of  Justice  (DOJ),  Justice 
Management  Division,  Information 
Management  and  Security  Staff, 
Attention:  Department  Clearance 
Officer,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530.  Comments  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
troTa  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  oh  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extensions  of  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection:  ABC 
Change  of  Address  Form  and  Special 
FiUng  Instructions  for  ABC  Class 
Members. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-855.  Office  of 
International  Affairs,  Immigration  and 
NaturaUzation  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 


abstract:  Primary:  Individuals  or 
Households.  This  form  is  mandated  by 
the  American  Baptist  Churches  v. 
Thombough,  760  F.  Supp.  796  (N.D. 
Cal.  1991)  and  will  be  used  by  class 
members  to  inform  the  INS  of  address 
changes. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  5,000  responses  at  30  minutes 
(.5  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  2,500  aimual  burden  hoiu«. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Inunigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  August  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-22104  Filed  8-28-02;  8:45  am) 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

action:  30-Day  notice  of  information 
collection  under  review:  Change  of 
address;  Form  1-697. 

The  Department  of  Justice, 
Immigration  and  Natiu-alization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  23,  2002 
at  67  FR  19775,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 


The  piupose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  September 
30,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulator)' 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725  17th  Sti-eet,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessarj' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  bvuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Notice  of  Appeal  of  Decision  under 
Section  210  or  245A  of  the  Immigration 
and  Nationality  Act. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-697,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  Service  uses  the 
information  to  update  an  applicant's 
address  in  the  Legalization  Automated 
Database.  The  country,  date  of  birth,  and 
registration  number  are  elements 
needed  to  identify  specific  applicants 
who  have  similar  names  and/or  don't 
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provide  a  A-number,  registration 
number,  or  provide  a  wrong  A-number. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  5  minutes 
(.083)  hours  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  16,600  annual  burden  hoiu-s. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instnmient  with  instructions,  or 
additional  information,  please  contact 
Richard  A^Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiualization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street.  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item{s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building.  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  August  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-22103  Filed  8-21-02:  8:45  am] 

BUJNG  COM  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
AetMllee:  Propoeed  Collection; 
Comment  ReQuest 

ACTION:  30  Day  notice  of  information 
collection  under  review:  Registration  for 
classification  as  refugee;  Form  1-590. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
-  (INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(0MB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  18,  2002 
at  67  FR  19253,  allowing  for  a  60-day 
public  comment  period.  No  comments 


were  received  by  the  INS  on  this 
proposed  information  collection. 

The  piurpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  ujatil  September 
30.  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725-17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Registration  for  Classffication  as 
Refugee. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  1-590.  Office  of  International 
Affairs,  Immigration  and  Naturalization 
Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  collection 
provides  a  luiiform  method  for 
applicants  to  apply  for  refugee  status 
and  contains  the  information  needed  in 
order  to  adjudicate  such  applications. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  140,000  responses  at 
approximately  35  minutes  (.583)  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  81,620  annual  burden  hours 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instriiment  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  420  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 1001  G 
Street,  NW.,  Washington,  DC  20530. 

Dated:  August  23,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-22105  Filed  8-28-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  U^BOR 

Employment  Standarda  Admlniatratlon 

Propoeed  Collection;  Comment 
Requeat 

agency:  Employment  Standards 
Administration,  Labor. 
ACTION:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/ or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  biirden  (time  and 
financial  resources)  is  minimized, 
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collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  Standards  Administration 
is  soliciting  comments  concerning  the 
proposed  new  collection  "Alternate 
Emplojrment  Information  Request."  A 
copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  office  listed  below  in  the 
addressee  section  of  this  Notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee  section  below  on  or  before 
October  28,  2002. 

ADDRESSES:  Ms.  Patricia  A.  Forkel,  U.S. 
Department  of  Labor,  200  Constitution 
Ave.,  NW.,  Room  S-3201,  Washington, 
DC  20210,  telephone  (202)  693-0339, 
fax  (202)  693-1451,  e-mail 
pforkel@fenix2.dol-esa.gov.  Please  use 
only  one  method  of  transmission  for 
comments  (mail,  fax,  or  e-mail). 

I.  Background 

The  Energy  Employees  Occupational 
Illness  Compensation  Program  Act  of 
2000.  as  amended  (EEOICPA  or  Act),  42 
U.S.C.  7384  et  seq,  established  a 
program  to  provide  compensation  to 
covered  employees,  and  where 
applicable,  survivors  of  such  employees, 
suffering  from  illnesses  incurred  in  the 
performance  of  duty  for  the  Department 
of  Energy  (DOE)  and  certain  of  its 
contractors,  subcontractors  and  vendors. 
Employees  and/or  survivors  claiming 
benefits  must  establish  a  verified 
employment  history  that  includes  at 
least  one  period  of  covered 
employment.  As  part  of  an  employment 
verification  process,  DOE  reviews  the 
claimed  period  of  employment  to  affirm 
its  accuracy.  If  DOE  is  unable  to  verify 
the  alleged  employment  history,  the 
Office  of  Workers'  Compensation 
Programs  must  obtain  factual  evidence 
necessary  to  establish  covered 
employment  fi-om  private  entities  who 
are  not  ciurent  contractors  or 
subcontractors  of  DOE. 

n.  Review  Focus 

The  Department  of  Labor  is 
particularly  interested  in  conunents 
which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accm-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


*  Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  biu'den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

m.  Current  Actions 

The  Department  of  Labor  seeks  the 
approval  of  this  information  collection 
in  order  to  carry  out  its  responsibility  to 
establish  eligibility  for  benefits  to  those 
persons  seeking  compensation  imder 
EEOICPA.  There  is  no  standardized 
form  or  format  associated  with  the 
information  request,  and  each  private 
entity  may  determine  the  most 
convenient  methodology  to  respond. 
The  OWCP  will  accept  responses  via  e- 
mail,  telephone,  FAX  or  mail. 

Type  of  Review:  New. 

Agency:  Emplo)anent  Standards 
Administration. 

Title:  Alternate  Employment 
Information  Request. 

OMB  Number:  1215-ONEW. 

Affected  Public:  Businesses  or  other 
for-profit;  Not  for-profit  institutions. 

Total  Respondents:  100. 

Total  Responses:  2,000. 

Frequency:  On  occasion. 

Average  Time  per  Response:  30 
minutes. 

Estimated  Total  Burden  Hours:  1,000. 

Total  Burden  Cost  (capital/startup): 
SO. 

Total  Burden  Cost  (operating/ 
maintenance):  $480. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  22,  2002. 
Margaret  J.  Sherrill, 

Cliief,  Branch  of  Management  Review  and 
Internal  Control,  Division  of  Financial 
Management.  Office  of  .Management, 
Administration  and  Planning,  Employment 
Standards  Administration. 
[FR  Doc.  02-22019  Filed  8-28-02;  8:45  am] 

BILLING  CODE  4S10-CH-P 


DEPARTMENT  OF  UkBOR 

Mine  Safety  and  Health  Admlniatratlon 

Propoeed  information  Collection 
Requeat  Submitted  for  Public 
Comment  and  Recommendationa; 
Noiae  Expoaure  Aaaeeament; 
Audiometric  Teeting,  Evaluation,  and 
Recorda  and  Training  in  all  Mirtea 

AGENCY:  Mine  Safety  and  Health 
Administration.  Labor. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  the 
continuing  collection  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  |44 
U.S.C.  3506(c)(2)(A)l.  This  program 
helps  to  ensure  that  requested  data  can 
be  provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources)  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 

Currently,  the  Mine  Safety  and  Health 
Administration  (MSHA)  is  soliciting 
comments  concerning  the  proposed 
extension  of  the  information  collection 
related  to  the  Noise  Exposure 
Assessment;  Audiometric  Testing. 
Evaluation,  and  Records  and  Training  in 
all  Mines.  MSHA  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  hs.ve  practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected:  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology-, 
e.g..  permitting  electronic  submissions 
of  responses. 

A  copy  of  the  information  collection 
request  can  be  obtained  by  contacting 
the  employee  listed  below  in  the  FOR 
FURTHER  INFORMATION  CONTACT  SbCtion  of 
this  notice. 
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DATES:  Submit  conunents  on  or  before 
October  28,  2002. 

ADDRESSES:  Send  comments  to  David  L. 
Meyer,  Director,  Office  of 
Administration  and  Management,  1100 
Wilson  Boulevard,  Room  2125. 
Arlington.  VA  22209-3939.  Commenters 
are  encouraged  to  send  their  comments 
on  a  computer  disk,  or  via  Internet  e- 
mail  to  Meyer-David@msha.gov,  along 
with  an  original  printed  copy.  Mr. 
Meyer  can  be  reached  at  (202)  693-9802 
(voice),  or  (202)  693-9801  (facsimile). 
FOR  FURTHER  INFORMATION  CONTACT:  Jane 
Tarr,  Management  Analyst,  Records 
Management  Group,  U.S.  Department  of 
Labor,  Mine  Safety  and  Health 
Administration,  Room  2171. 1100 
Wilson  Boulevard,  Arlington,  VA 
22209-3939.  Ms.  Tarr  can  be  reached  at 
Tarrjane@msha.gov  (hitemet  e-mail), 
(202)  693-9824  (voice),  or  (202)  693- 
9801  (facsimile).  This  Information 
Collection  Request  (ICB)  may  be  viewed 
on  the  Internet  by  accessing  the  MSHA 
home  page  [http://www.msha.gov]  and 
then  choosing  "Statutory  and 
Regulatory  Information"  and  "Federal 
Register  Documents," 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Noise  is  one  of  the  most  pervasive 
health  hazards  in  mining.  Exposure  to 
hazardous  sound  levels  results  in  the 
development  of  occupational  noise- 
induced  hearing  loss  (NIHL),  a  serious 
physical,  psychological,  and  social 


Cite/reference 


problem.  NIHL  can  be  distinguished 
from  aging  and  medical  factors, 
diagnosed,  and  prevented.  NIHL  is 
among  the  "top  ten"  leading 
occupational  diseases  and  injuries. 

For  many  years,  the  risk  of  acquiring 
an  NIHL  was  accepted  as  an  inevitable 
consequence  associated  with  mining 
occupations.  Miners  use  mechanized 
equipment  and  work  imder  conditions 
that  often  expose  them  to  hazardous 
sound  levels.  But  MSHA  standards, 
OSHA  standards,  mihtary  standards, 
and  others  around  the  world  have  been 
established  in  recognition  of  the 
controllability  of  this  risk.  Records  of 
miner  exposiu-es  are  necessary  so  that 
mine  operators  and  MSHA  can  evaluate 
the  need  for  and  effectiveness  of 
engineering  controls,  administrative 
controls,  and  personal  protective 
equipment  to  protect  miners  from 
harmful  levels  of  exposiwe. 

n.  Current  Actions 

Records  of  miner  exposures  are 
necessary  so  that  mine  operators  and 
MSHA  can  ensure  that  engineering 
controls,  administrative  controls,  and 
personal  protective  equipment  are  used 
to  protect  miners  from  harmful  levels  of 
exposure.  However,  the  Agency  beheves 
that  extensive  records  for  this  piirpose 
now  maintained  by  the  coal  mining 
sector  are  not  needed.  Part  62  replaced 
these  requirements  with  a  performance- 
oriented  approach  to  monitoring.  The 
final  rule  expanded  notification  of 


exposure  information  to  miners  to  assist 
them  in  becoming  more  active 
participants  in  hearing  conservation 
efforts. 

Hearing  tests  of  miners  are  offered 
and  if  a  miner  takes  the  test  mine 
operators  are  required  to  compile  and 
maintain  a  record  of  each  audioinetric 
test.  Detection  of  a  hearing  loss  can 
trigger  certain  protective  actions  under 
Part  62.  The  record  will  be  used  by  mine 
operators  and  MSHA  to  verify  that  the 
testing  was  done  and  the  required 
actions  implemented. 

Part  62  also  requires  the  mine 
operator  to  provide  training  to 
overexposed  miners  about  the  hazards 
of  noise  exposure,  hearing  protector 
selection  and  use.  the  hearing  test 
program,  and  the  operator's  noise 
controls.  Records  of  training  are  needed 
to  confirm  that  miners  receive  the 
information  they  need  to  become  active 
participants  in  hearing  conservation 
efforts.  There  is  no  existing  requirement 
for  such  records;  however,  training 
records  required  under  other  MSHA 
regulations  are  used  for  similar 
purposes. 

Type  of  Review:  Extension. 
Agency:  Mine  Safety  and  Health 
Administration. 

Title:  Noise  exposure  assessment; 
audiometric  testing,  evaluation,  and 
records  and  training  in  all  mines. 

Affected  Public:  Business  or  other  for- 
profit  institutions. 


Total  re- 
spondents 


Frequency 


X 


62.110(a) 

62.110(c)  

62.110(d) 

62.130  

62.170(b) 

62.171(b) 

62.172(a)(1)  

62.172(a)(3)  

62.173(a)  

62.173(b) 

62.173(c)  

62.174(a)  

62.175(a)(1)  

62.175(a)(2)  

62.180(a)  

62.180(b) 

62.190(b) 

62.190(c)  

Total  

Discrepancies  due  to  rounding 


13,552 
13.552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 
13,552 


Annually  .. 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 

Occasion 


Total  re- 
sponses 


13,552 


5,782 

80,699 

215,977 

26,039 

157,783 

34,203 

34,203 

1,822 

240 

61 

61 

5,000 

39,583 

4,951 

14.702 

171,965 

27,678 

1,094 


Aver- 
age 
tinr>e 
per  re- 
sponse 
(hours) 


821,843 


3.0 
0.09 
0.09 
0.05 
0.09 
0.09 
0.09 

0.3 
0.09 
0.15 
0.15 
0.08 
0.09 

0.1 
0.35 
0.14 
0.16 
0.64 


Burden 
hours 


14,960 

7,028 

18,373 

1,<63 

13,656 

3,061 

2,918 

547 

21 

9 

9 

396 

3,624 

493 

5,146 

23,394 

4,408 

704 


100,010 


$0. 


Total  Burden  Cost  (capital/startup): 


Total  Burden  Cost  (operating/ 
maintaining):  $4,151,367. 


Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  and/or 
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included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
information  collection  request;  they  will 
also  become  a  matter  of  public  record. 

Dated:  August  23,  2002. 
David  L.  Meyer. 

Director,  Office  of  Administration  and 

Management. 

[FR  Doc.  02-22020  Filed  8-28-02;  8:45  am] 

BIUJNG  COOe  451(K-43-M 


NATIONAL  SCIENCE  FOUNDATION 

Advisory  Committee  for  GPRA 
Performance  Assessment  (#13853); 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463.  as  amended)  the  National  Science 
Foundation  announces  the  following 
meeting. 

Name:  Advisory  Committee  for  GPRA 
Performance  Assessment  (AC/GPA)  (#13853). 

Date  and  Time:  September  18.  2002,  8:30 
a.m.-lO  am;  September  19,  2002,  8:30  a.m.- 
12  p.m.;  September  20,  2002,  8:30  a.m.-4 
p.m.; 

P/ace.' National  Science  Foundation  4201 
Wilson  Boulevard,  Arlington,  VA  22230, 
Room  1235. 

Contact:  Mr.  Thomas  N.  Cooley,  Chief 
Financial  Officer,  National  Science 
Foundation,  Room  405,  Arlington,  Virginia. 
Phone:  703/292-8200. 

Type  of  Meeting:  Open.  National  Science 
Foundation,  Suite  405,  4201  Wilson 
Boulevard,  Arlington,  VA  22230;  Telephone: 
(703)  292-4609.  If  you  are  attending  the 
meeting  and  need  access  to  the  NSF  building, 
please  contact  Carol  Heffner  cheff net® nsf.gov 
so  that  your  name  can  be  added  to  the 
building  access  list. 

Minutes:  May  be  obtained  from  the  contact 
person  listed  above. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  (NSF)  Director  regarding  the 
Foundation's  performance  as  it  relates  to  the 
Government  Performance  and  Results  Act  of 
1993  (GPRA). 

Agenda:  Topics  include  results  (outcomes 
and  outputs)  of  past  awards  as  they  relate  to 
indicators  associated  with  the  National 
Science  Foundation's  PEOPLE,  IDEAS  and 
TOOLS  outcome  goals;  the  quality,  relevance, 
and  balance  of  NSF  award  portfolios;  and 
potential  future  impact  of  NSF  investment 
portfolios. 

Dated:  August  21,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-21898  Filed  &-28-02;  8:45  am] 

BILLING  COOE  7955-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  40-8681] 

International  Uranium  (USA) 
Corporation 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACnON:  Finding  of  No  Significant 

Impact. 

summary:  The  U.S.  Nuclear  Regulator\' 
Commission  (NRC)  proposes  to  accept 
the  license  amendment  for  the  NRC 
Materials  License  SUA-1358  to 
authorize  the  licensee,  International 
Uranium  (USA)  Corporation  (lUSA),  to 
allow  for  the  receipt  and  processing  of 
material  from  the  Maywood  facility 
located  in  Maywood,  New  Jersey,  at 
lUSA's  White  Mesa  luanium  mill, 
located  near  Blanding,  Utah.  An 
Environmental  Assessment  was 
performed  by  the  NRC  staff  in 
accordance  with  the  requirements  of  10 
CFR  part  51.  The  conclusion  of  the 
Environmental  Assessment  is  a  Finding 
of  No  Significant  Impact  (FONSI)  for  the 
proposed  licensing  action. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  von  Till,  Fuel  Cycle  Facilities 
Branch,  Division  of  Fuel  Cycle  Safety 
and  Safeguards,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission,  Mail 
Stop  T-8A33.  Washington.  DC  20555. 
Telephone  (301)  415-6251.  e-mail 
rwv@nrc.gov. 

SUPPLEMENTARY  INFORMATION: 
Background 

Materials  License  SUA-1358  was 
originally  issued  by  NRC  on  August  7, 
1979.  Pursuant  to  Title  10.  Code  of 
Federal  Regulations  (10  CFR).  part  40. 
"Domestic  Licensing  of  Source 
Material."  The  lUSA  site  is  licensed  by 
the  NRC  under  Materials  License  SUA- 
1358  to  possess  byproduct  material  in 
the  form  of  uranium  waste  tailings  and 
other  uranium  byproduct  waste 
generated  by  the  licensee's  milling 
operations,  as  well  as  other  source 
material  from  multiple  locations.  Some 
of  these  locations  include  material  from 
Formerly  Utilized  Sites  Remedial 
Action  Program  (FUSRAP)  sites 
managed  by  the  U.S.  Army  Corps  of 
Engineers  (US ACE).  These  materials 
have  similar  chemical,  physical,  and 
radiological  composition  to 
conventional  mill  tailings.  The  mill  is 
currently  operating. 

Summary  of  the  Environmental 
Assessment 

The  NRC  staff  performed  an  appraisal 
of  the  environmental  impacts  associated 


with  the  receipt  and  processing  of 
materials  from  the  MaN'Wood  facility  at 
the  White  Mesa  mill,  in  accordance  with 
10  CFR  part  51,  Licensing  and 
Regulatory  Policy  Procedure  for 
Environmental  Protection.  A  draft 
Environmental  Assessment  was  sent  to 
the  State  of  Utah  Department  of 
Environmental  Quality  (DEQ)  and  Ute 
Mountain  Utes  by  letter  dated 
September  21.  2001.  and  was  made 
public.  The  NRC  staff  received  multiple 
comments  from  the  public,  the  L'tah 
DEQ,  and  the  Ute  Mountain  Ute  tribe. 
Based  on  some  of  the  comments 
concerning  potential  groundwater 
impacts,  the  NRC  staff  requested  that 
lUSA  provide  additional  information 
regarding  the  potential  for  groundwater 
seepage  to  occur  while  the  Maywood 
material  would  be  temporarily  stored  on 
the  ore  pad.  lUSA  conducted  a  series  of 
infiltration  permeability  tests  on  the  ore 
pad  soils  and  addressed  the  NRC  staff 
concerns  by  letter  dated  July  1.  2002.  In 
addition  lUSA  addressed  issues 
concerning  dust  control  by  letters  dated 
February  15,  2002,  and  March  11,  2002. 
In  conducting  its  appraisal,  the  NRC 
staff  considered  the  following:  (1) 
Information  contained  in  previous 
environmental  evaluations  of  the  White 
Mesa  project;  (2)  information  contained 
in  the  lUSA's  amendment  application 
dated  Jime  15,  2001,  June  22,  2001, 
August  3.  2001,  and  supplemented  by 
letters  dated,  November  19,  2001, 
December  6,  2001,  December  10,  2001, 
March  11,  2002,  and  July  1,  2002;  (3) 
information  derived  from  NRC  staff  site 
visits  and  inspections  of  the  White  Mesa 
mill  site,  and  (4)  comments  h-om  and 
conversations  with  the  State  of  Utah 
Department  of  Environmental  Quality 
(DEQ),  the  Ute  Mountain  Ute  tribe,  and 
the  public.^The  results  of  the  staff's 
appraisal  are  documented  in  an 
Environmental  Assessment. 

Conclusions 

The  NRC  staff  has  examined  the 
actual  and  potential  environmental 
impacts  associated  with  the  receipt  and 
processing  of  the  proposed  Maywood 
material,  and  has  determined  that  the 
action  is  (1)  consistent  with 
requirements  of  10  CFR  part  40,  (2)  will 
not  be  inimical  to  the  public  health  and 
safety,  and  (3)  will  not  have  long-term 
detrimental  impacts  on  the 
enviromnent.  The  following  statements 
support  the  FONSI  and  summarize  the 
conclusions  resulting  from  the  stafTs 
environmental  assessment: 

1 .  An  acceptable  environmental  and 
effluent  monitoring  program  is  in  place 
to  monitor  effluent  releases  and  to 
detect  whether  applicable  regulatory 
limits  are  exceeded.  Radiological 
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effluents  from  site  operations  have  been 
and  are  expected  to  continue  to  remain 
below  the  regulatory  limits.  A 
groundwater  monitoring  program  is  in 
place  to  detect  potential  seepage  of 
contaminants  from  the  tailings  cells. 
The  Entrada/Navajo  Sandstone  Aquifer 
is  separated  by  low  permeability 
formations  from  the  tailings  cells. 
further  decreasing  a  potential  impact  to 
groundwater  resources.  The  potential 
for  seepage  to  occxu'  while  the  material 
is  temporarily  stored  on  the  ore  pad  is 
minimal  due  to  the  dry  climate,  the  low 
permeability  and  highly  compacted 
nature  of  the  ore  pad  surface,  and  the 
limited  duration  of  storage.  An  existing 
dust  suppression  program  will  be 
implemented  at  the  Mill  to  reduce  the 
potential  for  airborne  contamination. 

2.  Present  and  potential 
environmental  impacts  from  the  receipt 
and  processing  of  the  Maywood  material 
were  assessed.  By  letter  dated  August  5, 
2002,  the  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
concurred  with  the  staffs  determination 
of  "No  Effect"  for  threatened  and 
endangered  species,  and  critical  habitat. 
No  significant  impacts  have  been 
identified  as  a  residt  of  this  action. 
Therefore,  the  staff  has  determined  that 
the  risk  factors  for  health  and 
environmental  hazards  are  insignificant. 

Alternatives  to  the  Proposed  Action 

The  action  that  the  NRC  is 
considering  is  approval  of  an 
amendment  request  to  a  source  material 
license  issued  pursuant  to  10  CFR  part 
40.  The  alternatives  available  to  the 
NRC  are: 

1.  Approve  the  license  amendment 
request  as  submitted;  or 

2.  Amend  the  hcense  with  such 
additional  conditions  as  are  considered 
necessary  or  appropriate  to  protect 
public  health  and  safety  and  the 
environment;  or 

3.  Deny  the  request. 

Based  on  its  review,  the  NRC  staff  has 
concluded  that  the  environmental 
impacts  associated  with  the  proposed 
action  do  not  warrant  either  the  limiting 
of  lUSA's  future  operations  or  the  denial 
of  the  Ucense  amendment.  The  NRC 
staff  has  concluded  that  there  are  no 
significant  environmental  impacts 
associated  with  the  proposed  action. 
Therefore,  alternatives  vdth  equal  or 
greater  impacts  need  not  be  evaluated. 
Additionally,  in  the  Technical 
Evaluation  Report  prepared  for  this 
action,  the  staff  has  reviewed  the 
licensee's  proposed  action  with  respect 
to  the  criteria  for  the  receipt  and 
processing  of  alternate  feed  material, 
specified  in  NRC's  formal  gviidance 
entitled  "Guidance  on  the  Use  of 


Uranium  Mill  Feed  Material  other  than 
Natural  Ores,"  and  has  no  basis  for 
denial  of  the  proposed  action. 
Therefore,  the  staff  considers  that 
Alternative  1  is  the  appropriate 
alternative  for  selection. 

Finding  of  No  Significant  Impact 

The  NRC  staff  has  prepared  an 
Enviroimiental  Assessment  for  the 
proposed  receipt  and  processing  of 
Maywood  Material  for  NRC  Source 
Material  License  SUA-1358.  On  the 
basis  of  this  assessment,  the  NRC  staff 
has  concluded  that  no  significant 
environmental  impact  will  result  for  the 
proposed  action,  and  therefore, 
preparation  of  an  Environmental  Impact 
Statement  is  not  warranted. 

The  Environmental  Assessment  and 
other  documents  related  to  this 
proposed  action  are  available  for  public 
inspection  and  copying  at  the  NRC 
Public  Document  Room,  U.S.  Nuclear 
Regulatory  Commission  Headquarters, 
Room  0-1F21, 11555  Rockville  Pike, 
Rockville,  MD  20852. 

Members  of  the  public  may  provide 
comments  on  the  subject  application 
within  30  days  of  the  publication  of  this 
notice  in  the  Federal  Register.  The 
comments  may  be  provided  to  Micheal 
Lesar,  Chief,  Rules  Review  and 
Directives  Branch,  Division  of 
Administration  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington  DC  20555. 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  August,  2002. 

For  the  U.S.  Nuclear  Regulatory 
Commission. 
Daniel  Gillen, 

Chief,  Fuel  Cycle  Facilities  Branch,  Division 
of  Fuel  Cycle  Safety  and  Safeguards,  Office 
of  Nuclear  Material  Safety  and  Safeguards. 
[FR  Doc.  02-22109  Filed  &-28-02;  8:45  am] 

8ILUNG  CODE  7590-01-l> 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

South  Carolina  Electric  &  Gas  Co.; 
Virgil  C.  Summer  Nuclear  Station; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  amendment  to  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  50,  §  50.90  for  Facility 
Operating  License  No.  NPF-12,  issued 
to  South  Carolina  Electric  &  Gas 
Company  (SCE&G,  the  Ucensee),  for 
operation  of  the  Virgil  C.  Summer 
Nuclear  Station  (VCSNS),  located  in 
Fairfield  County,  South  Carolina.  As 


required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

EnTironmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  increase 
the  spent  fuel  pool  (SFP)  storage 
capacity  by  replacing  all  11  existing 
rack  modules  with  12  new  storage  racks. 
The  rerack  will  increase  the  storage 
capacity  from  1,276  storage  cells  to 
1,712  storage  cells.  The  new  racks  will 
have  Boral  neutron-absorbing  material 
instead  of  the  degrading  Boraflex  used 
in  the  existing  racks. 

The  proposed  action  is  in  accordance 
vdth  the  licensee's  application  dated 
July  24,  2001,  as  supplemented  by 
letters  dated  April  4,  2002,  May  7,  2002, 
June  17,  2002,  July  2,  2002.  July  15, 
2002,  and  July  25,  2002. 

The  Need  for  the  Proposed  Action 

SCE&G  currently  expects  VCSNS  to 
lose  the  capacity  for  full-core  offload 
during  refueling  operations  in  2008 
(after  Cycle  17).  SCE&G  has  evaluated 
spent  fuel  storage  options  that  have 
been  licensed  by  the  NRC  and  are 
currently  feasible  for  use  at  the  VCSNS 
site.  The  evaluation  concluded  that 
reracking  the  SFP  is  currently  the  most 
cost-effective  alternative.  Reracking 
would  increase  storage  capacity  and 
maintain  the  plant's  capability  to 
accommodate  a  full-core  discharge  until 
the  end  of  Cycle  24  in  2018. 

Environmental  Impacts  of  the  Proposed 
Action 

Solid  Radioactive  Waste 

Spent  resins  are  generated  by  the 
processing  of  SFP  water  through  the 
SFP  purification  system.  The  licensee 
predicts  that  the  installation  of  the  new 
racks  will  generate  slightly  more  resin 
from  the  new,  increased  capacity  rack 
installation;  therefore,  the  licensee  may 
more  frequently  change-out  the  SFP 
purification  system  during  the  reracking 
operation.  In  order  to  keep  the  SFP 
water  reasonably  clear  and  clean  and 
thereby  minimize  the  generation  of 
spent  resins,  the  Ucensee  will  vacuum 
the  floor  of  the  SFP  as  necessary  to 
remove  any  radioactive  crud,  sediment, 
and  other  debris  before  the  new  fuel 
rack  modules  are  installed.  The  filters 
from  this  underwater  vacuum  will  be  a 
minor  source  of  solid  radioactive  waste. 
However,  the  licensee  does  not  expect 
that  the  increase  in  storage  capacity  of 
the  SFP  will  result  in  a  significant 
change  in  the  long-term  generation  of 
solid  radioactive  waste  at  VCSNS. 

The  disposal  of  the  used  spent  fuel 
racks  will  result  in  a  one-time 
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incremental  increase  in  soUd  waste. 
Because  ongoing  volume  reduction 
efforts  have  effectively  minimized  the 
amoimt  of  waste  generated,  this 
incremental  1-year  increase  is  bounded 
by  the  plant's  original  licensing  basis 
described  in  the  Final  Environmental 
Statement  for  the  VCNS  {NUREG-0719) 
dated  May  1981,  and  therefore  is 
acceptable. 

Gaseous  Radioactive  Waste 

The  storage  of  additional  spent  fuel 
assemblies  in  the  SFP  is  not  expected  to 
affect  the  releases  of  radioactive  gases 
from  the  SFP.  Gaseous  fission  products 
such  as  krypton-85  and  iodine-131  are 
produced  by  the  fuel  in  the  core  dining 
reactor  operation.  Small  amounts  of 
these  fission  gases  are  released  to  the 
reactor  coolant  from  the  small  number 
of  fuel  assemblies  that  develop  leaks 
during  reactor  operation.  During 
refueling  operations,  some  of  these 
fission  products  enter  the  SFP  and  are 
subsequently  released  into  the  air.  Since 
the  frequency  of  refuelings,  and 
therefore  the  number  of  freshly  off- 
loaded spent  fuel  assemblies  stored  in 
the  SFP  at  any  one  time,  will  not 
increase,  there  will  be  no  increase  in  the 
amoimts  of  gaseous  fission  products 
released  to  the  atmosphere  as  a  result  of 
the  increased  SFP  fuel  storage  capacity. 

The  increased  heat  load  on  the  SFP 
from  the  storage  of  additional  spent  fuel 
assemblies  could  potentially  increase 
the  SFP  evaporation  rate.  However, 
based  on  previous  reracks  at  other 
facilities,  this  increased  evaporation  rate 
is  not  expected  to  significantly  increase 
the  amount  of  gaseous  tritium  released 
from  the  pool.  Thus,  the  licensee  does 
not  expect  the  concentrations  of 
airborne  radioactivity  in  the  vicinity  of 
the  SFP  to  significantly  increase  due  to 
the  expanded  SFP  storage  capacity.  This 
is  consistent  with  the  operating 
experience  to  date  with  previous  SFP 
expansions.  Gaseous  effluents  from  the 
spent  fuel  storage  area  are  combined 
with  other  station  exhausts  and 
monitored  before  release.  Past  SFP  area 
contributions  to  the  overall  site  gaseous 
releases  have  been  insignificant  and 
should  remain  negligible  with  the 
increased  capacity.  "The  impact  of  any 
increases  in  site  gaseous  releases  should 
be  negligible,  and  the  residtant  doses  to 
the  public  will  remain  very  small 
fractions  of  the  10  CFR  part  20  and  10 
CFR  part  50,  appendix  I,  dose  limits. 

Liquid  Radioactive  Waste 

The  release  of  radioactive  liquids  will 
not  be  affected  directly  as  a  result  of  the 
SFP  expansion.  The  SFP  ion  exchanger 
resins  remove  soluble  radioactive 
materials  from  the  SFP  water.  When  the 


resins  are  changed  out,  the  small 
amount  of  resin  sluice  water  is 
processed  by  the  radioactive  waste 
system  before  release  to  the 
environment.  As  stated  above,  the 
fi^uency  of  resin  change  out  may 
increase  slightly  during  the  installation 
of  the  new  racks.  However,  the  increase 
in  the  amount  of  Uquid  effluents 
released  to  the  environment  as  a  result 
of  the  proposed  SFP  expansion  is 
expected  to  be  negligible..^ 

Occupational  Radiation  Exposure 

The  NRC  staff  has  reviewed  the 
licensee's  plan  for  the  modification  of 
the  VCSNS  spent  fuel  racks  with  respect 
to  occupational  radiation  exposure.  As 
stated  above,  the  licensee  plans  to 
remove  the  1 1  existing  fuel  racks  and 
install  12  new  racks  in  the  SFP.  Based 
on  the  lessons  learned  from  a  number  of 
facilities  that  have  performed  similar 
operations  in  the  past  and  their 
experience  with  reracks,  the  licensee 
estimates  that  the  collective 
occupational  worker  dose  for  the 
proposed  fuel  rack  project  will  be 
between  6  and  12  person-rem. 

All  of  the  operations  involved  in  the 
removal  of  existing  racks  and  the 
installation  of  the  new  fuel  racks  will  be 
governed  by  procedures.  These 
procediwes  are  based  on  the  principle  of 
keeping  doses  as  low  as  reasonably 
achievable  (ALARA),  consistent  with 
the  requirements  of  10  CFR  part  20.  The 
radiation  protection  department  will 
prepare  a  radiation  work  permit  (RWP) 
for  the  various  in-pool  and  out-of-pool 
jobs.  The  RWP  and  supporting  job 
procedures  will  establish  requirements 
for  timely  external  radiation  and 
airborne  surveys,  personal  protective 
clothing  and  equipment,  individual 
monitoring  devices,  and  other  access 
and  work  controls  consistent  with  good 
radiation  protection  practices  and  10 
CFR  part  20  requirements.  Continuous 
health  physics  technician  (HPT) 
coverage  will  be  provided  and 
maintained  when  a  diver  is  in  the  pool, 
and  when  any  potentially  contaminated 
object  is  being  removed  from  the  pool. 
Each  member  of  the  project  team  will 
receive  radiation  protection  training  on 
the  reracking  operations  consistent  with 
the  requirements  of  10  CFR  part  19. 
Project-specific  training  will  include  hot 
particle  hazards  and  the  potential  for 
extremity  doses  from  working  in  the 
fuel  pool  or  with  the  old  racks  (e.g., 
decontaminating  and  packaging  them 
for  shipment  off-site).  Prior  to  the  start 
of  the  job,  lessons  learned  from  previous 
pool  rerackings  will  be  discussed  as  part 
of  the  ALARA  briefing.  Daily  pre-job 
briefings,  which  will  include 
information  on  pertinent  ALARA  issues, 


will  be  used  to  inform  workers  and 
HPTs  of  job  scope  and  techniques.  All 
divers  will  be  fully  trained  and  qualified 
for  nuclear  diving. 

For  out-of-poolwork  activities,  all 
workers  will  be  provided  with 
thermoluminescence  dosimeters  (TLDs) 
and  electronic  alarm  dosimeters. 
Additional  personal  monitoring  devices 
{e.g.,  extremity  badges)  will  be  used,  as 
appropriate.  Periodic  radiation  surveys 
will  be  conducted  for  direct  radiation 
levels  and  loose  surface  contamination 
levels,  as  appropriate  and  in  accordance 
with  the  governing  RWP.  Historical 
experience  during  similar  reracking 
shows  that  radioactive  airborne  material 
levels  in  the  above-pool  work  area 
should  be  negligible  during  the  rerack 
job.  However,  air  sampling  will  be 
performed,  and  continuous  air  monitors 
will  be  used,  when  a  job  evolution  has 
the  potential  for  generating  significant 
airborne  radioactivity.  Personal 
respiratory  equipment  will  be  available, 
if  needed.  In  order  to  minimize 
contamination  and  airborne  problems, 
all  equipment  removed  from  the  pool 
will  be  surveyed  before  removal, 
surveyed  as  it  breaks  the  water  surface, 
rinsed  off  and  wiped  down,  and 
resurveyed  by  or  under  the  direction  of 
a  qualified  HPT. 

The  VCSNS  SFP  rerack  project  will 
use  qualified  underwater  divers  for  both 
rack  removal  and  installation.  No  divers 
will  be  allowed  in  the  SFP  during  any 
movement  of  spent  fuel  to  ensure  that 
these  divers  are  not  exposed  to  high  and 
very  high  radiation  sources  (e.g.,  spent 
fuel).  All  diving  operations  will  be 
governed  by  special  procedures.  These 
procedures  will  require  extensive 
surveys  of  the  dive  area  before  dives  and 
divers  will  be  trained  to  use  calibrated 
underwater  radiation  survey 
instruments  for  confirmatory  surveys  of 
their  work  area.  The  location  of 
significant  radiation  sources  will  be 
made  known  to  the  divers,  and  the 
divers'  range  of  motion  in  the  SFP  will 
be  restricted  by  a  tether,  which  will  help 
ensure  that  a  diver  does  not  get  too  close 
to  high  and  very  high  radiation  sources. 
Additionally,  underwater  barriers  will 
be  used  to  physically  define  the  safe 
dive  area.  No  deviations  from  the 
planned,  prescribed  dive  will  be 
allowed.  Continuous  audio  and  video 
monitoring  and  communication  will  be 
in  place  to  allow  for  constant  poolside 
surveillance  of  all  diver  activities.  If  any 
of  these  monitoring  capabilities  are  lost, 
the  dive  will  be  terminated.  Each  diver 
viill  be  provided  with  multiple  TLDs 
and  electronic  dosimeters  for  whole 
body  and  extremity  monitoring,  with 
continuous  remote  dose  rate  readouts 
for  poolside  observation,  monitoring. 
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and  control,  because  of  the  steep  dose 
gradients  in  the  water  shielding.  The 
VCSNS  diving  control  and  survey 
procedures  described  above  meet  the 
intent  of  Regidatory  Guide  8.38, 
"Control  of  Access  to  High  and  Very 
High  Radiation  Areas  in  Nuclear  Power 
Plants,"  Appendix  A,  "Procedures  for 
Diving  Operations  in  High  and  Very 
High  Radiation  Areas."  This  appendix 
was  developed  from  the  lessons  learned 
from  previous  diver  overexposures  and 
mishaps,  and  summarizes  good 
operating  practices  for  divers  acceptable 
to  the  NRC  staff. 

An  imderwater  vacuum  system  will 
be  used  to  supplement  the  installed  SFP 
filtration  system  so  that  the  levels  of 
radiation  and  contamination,  including 
hot  particles  and  debris,  can  be  reduced 
before  diving  operations.  The  SFP  floor 
dive  area  will  be  vacuum-cleaned  with 
long-handled  tools  from  above  the  pool. 
Final  radiation  surveys  and  visual 
inspection  by  underwater  camera  will 
be  performed  before  any  diving 
activities.  These  actions  to  identify  and 
control  hot  particles  and  debris  should 
effectively  minimize  the  potential  for 
unplanned  diver  exposiu'es  from  these 
sources. 

Before  the  old  fuel  racks  are  removed 
from  the  pool,  they  will  be  cleaned 
imderwater  using  high-pressure 
washing.  After  cleaning,  while  the  racks 
are  still  over  the  pool,  radiation  svuveys 
will  be  performed  to  determine  if 
further  decontamination  is  needed 
before  the  racks  are  prepared  for 
shipment  off-site.  The  racks  will  be 
bagged  remotely  to  minimize  potential 
worker  contamination  and  maintain 
doses  ALARA.  Once  properly  packaged 
in  approved  shipping  containers,  the 
racks  will  be  shipped  in  accordance 
with  Department  of  Transportation  and 
NRC  regulations.  The  licensee  will  use 
the  existing  SFP  filtration  system  during 
fuel  rack  installation  to  maintain  water 
clarity  in  the  SFP.  These  engineering 
controls  and  handling  procedures  will 
help  minimize  the  spread  of 
contamination  (e.g.,  hot  particles),  while 
keeping  worker  doses  ALARA. 

T^e  storage  of  additional  spent  fuel 
assemblies  in  the  SFP,  and  the 
reduction  in  minimiun  cooUng  time 
from  100  hours  down  to  72  hoiu"s  before 
fuel  movement,  will  result  in  negligible 
increases  in  the  external  dose  rates  on 
the  refueling  floor  and  in  accessible 
areas  adjacent  to  the  SFP.  Existing 
normally  accessible  areas  around  the 
fuel  storage  pool  are  designated 
Radiation  Zone  II.  That  designation  will 
be  maintained  with  the  external  dose 
rates  remaining  less  than  2.5  mrem/hr. 
The  maximum  dose  rates  outside  the 
concrete  walls  of  the  SFP  will  remain 


less  than  0.01  mrem/hr.  The  area  most 
impacted  by  the  pool  rerack  is  the  fuel 
transfer  canal  (FTC),  assuming  it  to  be 
drained  and  empty.  Assuming  an  empty 
FTC,  to  keep  radiation  levels  below  2.5 
mrem/hr,  procedxires  will  require  that 
no  fuel  except  old  fuel  be  stored  near 
the  gate  slot  to  the  FTC.  Normally,  the 
FTC  will  be  filled  with  water. 

On  the  basis  of  our  review  of  the 
VCSNS  proposal,  the  NRC  staff 
concludes  that^the  SFP  rerack  can  be 
performed  in  a  manner  that  will  ensure 
that  doses  to  the  workers  will  be 
maintained  ALARA.  The  NRC  staff  finds 
the  projected  dose  for  the  project  of 
about  6  to  12  person-rem  to  be 
appropriate  and  in  the  range  of  doses  for 
similar  SFP  modifications  at  other 
plants,  and  therefore  acceptable. 

Fuel  Handling  Accident  (FHA) 
Radiological  Consequences 

The  design-basis  FHA  analysis 
postulates  that  a  spent  fuel  assembly  is 
dropped  during  refueling,  damaging  all 
of  the  rods  in  the  assembly  plus  50 
additional  rods  in  an  adjacent  assembly 
(a  total  of  314  rods).  The  design  of  the 
fuel  handling  equipment  makes  it  very 
likely  that  a  dropped  assembly  would 
result  in  the  release  of  fission  products. 
The  accident  analysis  assesses  whether 
design  featiu«s  for  mitigating 
environmental  releases  meet  certain 
design  criteria.  At  VCSNS,  this  accident 
could  happen  inside  the  containment 
(CNMT)  or  in  the  fuel  handling  building 
(FHB),  and  SCE&G  has  evaluated  both 
cases. 

The  SCE&G  analyses  assume  that  core 
inventory  is  based  on  5-percent  by 
weight  initial  enrichment  fuel  and 
extended  operation  at  2958  MWt  power. 
The  core  inventory  was  determined 
using  the  NRC-sponsored  SCALE 
computer  code  suite.  SCE&p  considered 
five  fuel  bumup  exposures  ranging  from 
35,000  MWt/MTU  to  70,000  MWt/MTU. 
(This  assessment  does  not  address 
operation  above  a  bumup  of  62,000 
MWt/MTU.)  Since  individual 
radionuclides  reach  peak  equilibrium 
values  at  different  rates,  the  highest 
specific  inventory  of  each  contributing 
radionuclide  in  any  of  the  bumup 
ranges  was  used  in  the  analyses.  A 
decay  period  of  72  hours  between 
reactor  shutdown  and  fuel  movement 
was  assumed.  Since  the  power  level 
and,  hence,  the  inventory  in  each 
assembly  varies  across  the  core,  a  radial 
peaking  factor  of  1.7  is  applied  to  the 
average  core  inventory.  SCE&G  assumed 
that  12  percent  of  the  1-131  inventory  of 
the  core  was  in  the  fuel  rod  gap,  along 
with  30  percent  of  the  Kr-85,  and  10 
percent  of  all  other  iodines  and  noble 
gases.  The  radioiodine  in  the  gap  was 


assumed  to  be  99.75  percent  elemental 
and  0.25  percent  organic  forms. 

SCE&G  assumes  that  all  of  the  gap 
inventory  in  the  314  damaged  fuel  rods 
is  instantaneously  released  through  the 
water  in  the  reactor  cavity  or  SFP  into 
the  CNMT  or  FHB,  respectively.  SCE&G 
assumes  that  100  percent  of  the  activity 
release  to  the  CNMT  or  FHB  is  released 
to  the  environment  in  2  hours.  Credit 
was  taken  for  the  FHB  purge  exhaust 
charcoal  filters,  but  no  credit  was  taken 
for  the  reactor  building  purge  exhaust 
charcoal  filters. 

Details  on  the  assumptions  found 
acceptable  to  the  NRC  staff  are 
presented,  in  the  attached  Table.  The 
offsite  doses  estimated  by  the  licensee 
for  the  postrilated  FHAs  were  found  to 
be  acceptable. 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposiure.  The  incremental  1-year 
increase  in  waste  is  boxmded  by  the 
plant's  original  licensing  basis  and  is 
therefore  acceptable.  Therefore,  there 
are  no  significant  radiological 
envirorunental  impacts  associated  with 
the  proposed  action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

According  to  Holtec  Report  HI- 
20112624,  "Fuel  Storage  Expansion  at 
Virgil  C.  Summer  for  South  Carolina 
Electric  &  Gas,"  the  following 
alternative  actions  were  considered: 

Rod  Consolidation 

Rod  consolidation  has  been  shown  to  be  a 
potentially  feasible  technology.  Rod 
consolidation  involves  disassembly  of  one 
[fuel  assembly]  and  the  disposal  of  the  fuel 
assembly  skeleton  outside  of  the  pool  (this  is 
considered  a  2:1  compaction  ratio).  The  rods 
MB  stored  in  a  stainless  steel  can  that  has  the 
outer  dimensions  of  a  fuel  assembly.  The  can 
is  stored  in  the  spent  fuel  racks.  The  top  of 
the  can  has  an  end  fixture  that  matches  up 
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with  the  spent  fuel  handling  tool.  This 
permits  moving  the  cans  in  an  easy  fashion. 

Rod  consolidation  pilot  project  campaigns 
in  the  past  have  consisted  of  underwater 
tooling  that  is  manipulated  by  an  overhead 
crane  and  operated  by  a  maintenance  worker. 
This  is  a  very  slow  and  repetitive  process. 

The  industry  experience  with  rod 
consolidation  has  been  mixed  thus  far.  The 
principal  advantages  of  this  technology  are: 
The  ability  to  modularize,  compatibility  with 
the  U.S.  Department  of  Energy  (DOE)  waste 
management  system,  moderate  cost,  no  need 
of  additional  land  and  no  additional  required 
surveillance.  The  disadvantages  are:  potential 
gap  activity  release  due  to  rod  breakage; 
potential  for  increased  fuel  cladding 
corrosion  due  to  some  of  the  protective  oxide 
layer  being  scraped  off;  potential  interference 
of  the  (prolonged)  consolidation  activity, 
which  might  interfere  with  ongoing  plant 
operation;  and  lack  of  sufficient  industry 
experience.  The  drawbacks  associated  with 
consolidation  are  expected  to  diminish  in 
time.  However,  it  is  the  SCE&G's  view  that 
rod  consolidation  technology  has  not 
matured  sufficiently  to  make  this  a  viable 
option  for  the  present  VCSNS  spent  fuel  pool 
limitations. 

On-Site  Dry  Cask  Storage 

Dry  cask  storage  is  a  method  of  storing 
spent  nuclear  fuel  in  a  high  capacity 
container.  The  cask  provides  radiation 
shielding  and  passive  heat  dissipation. 
Typical  capacities  for  pressurized-water 
reactor  fuel  range  from  21  to  37  assemblies 
that  have  been  removed  from  the  reactor  for 
at  least  5  years.  The  casks,  once  loaded,  are 
then  stored  outdoors  on  a  seismically 
qualified  concrete  pad. 

The  casks,  as  presently  licensed,  are 
limited  to  20-year  storage  service  life.  Once 
the  20  years  has  expired,  the  cask 
manufacturer  or  the  utility  must  recertify  the 
cask  or  the  utility  must  remove  the  spent  fuel 
from  the  container.  In  the  interim,  DOE  has 
embraced  the  concept  of  multi-purpose 
canisters  obsolescing  all  existing  licensed 
cask  designs.  Work  is  also  continuing  by 
several  companies,  including  Holtec 
International,  to  provide  an  [a]  multi-purpose 
canister  system  that  will  be  capable  of  long 
storage,  transport,  and  final  disposal  in  a 
repository.  Holtec  International's  HI-STAR 
System  can  store  up  to  24  pressurized-water 
reactor  assemblies.  It  is  noted  that  a  cask 
system  makes  substantial  demands  on  the 
resources  of  a  plant.  For  example,  the  plant 
must  provide  for  a  decontamination  facility 
where  the  outgoing  cask  can  be 
decontaminated  for  release. 

There  are  .several  plant  modifications 
required  to  support  cask  use.  Tap-ins  must  be 
made  to  the  gaseous  waste  system,  and 
chilled  water  to  support  vacuum  drying  of 
the  spent  fuel  and  piping  must  be  installed 
to  return  cask  water  back  to  the  Spent  Fuel 
Pool/Cask  Loading  Pit.  A  seismic  concrete 
pad  must  be  made  to  store  the  loaded  casks. 
This  pad  must  have  a  security  fence, 
surveillance  protection,  a  diesel  generator  for 
emergency  power,  and  video  surveillance  for 
the  duration  of  fuel  storage,  which  may 
extend  beyond  the  life  of  the  adjacent  plant. 


Finally,  the  cask  park  must  have  facilities  to 
vacuum  dry  the  cask,  backfill  it  with  helium, 
make  leak  checks,  remachine  the  gasket 
surfaces  if  leaks  persist,  and  assemble  the 
cask  on-site. 

To  summarize,  based  on  the  required  short 
time  schedule,  the  status  of  the  dry  spent  fuel 
storage  industry,  and  the  storage  expansion 
costs,  the  most  acceptable  alternative  for 
increasing  fuel  storage  capacity  at  VCSNS  is 
expansion  of  the  wet  storage  capacity. 

No-Action  Alternative 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
envirorunental  impacts  of  the  proposed 
action  and  the  alternative  actions  are 
similcu. 

The  alternative  technologies  that 
could  create  additional  storage  capacity 
involve  additional  fuel  handling  with 
increased  opportunity  for  fuel  handling 
accidents,  involve  higher  commutative 
doses  to  workers  affecting  the  fuel 
transfers  and  would  not  result  in  a 
significant  improvement  in 
envirorunental  impacts  compared  to  the 
proposed  reracking  modifications. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Envirorunental  Statement  for  VCSNS 
(NUREG-0719)  dated  May  1981. 

Agencies  and  Persons  Consulted 

On  July  23,  2002,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Henry  Porter  of  the  South  Carolina 
Department  of  Health  and 
Environmental  Control,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  24,  2001,  and  supplemental 
letters  dated  April  4,  2002,  May  7,  2002, 
June  17,  2002,  July  2,  2002,  July  15, 
2002,  and  July  25,  2002.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 


Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397^209  or  301^15-4737.  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Nakoski, 

Chief,  Section  1 ,  Project  Directorate  II. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation . 
IFR  Doc.  02-22108  Filed  8-28-02:  8:4.')  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Advisory  Committee  on  Nuclear 
Waste;  Public-Outreach  Session 

The  U.S.  Nuclear  Regulatory 
Commission's  (NRC's)  Advisory 
Committee  on  Nuclear  Waste  (ACNW) 
will  hold  a  public-outreach  session  on 
September  23,  2002,  5  p.m.  to  7  p.m..  at 
the  Bob  Ruud  Community  Center.  150 
North  Highway  160  and  Basin  Avenue, 
Pahrump,  Nevada.  This  public-outreach 
session  is  a  continuation  of  the  ACNW's 
efforts  to  gain  further  insights  into 
stakeholders'  concerns  and  perspectives 
on  the  proposed  geologic  repository  at 
Yucca  Mountain,  Nevada.  There  is  no 
set  agenda  for  the  public-outreach 
session,  and  interested  stakeholders  will 
be  able  to  discuss  their  views  with 
ACNW  members  individually. 

If  you  have  any  questions  concerning 
this  notice  or  intend  to  address  the 
ACNW  in  the  public-outreach  session, 
please  contact  Michael  P.  Lee,  ACNW 
Senior  Staff  Engineer,  by  telephone 
(301-415-6677).  facsimile  (301-415- 
5589),  or  e-mail  {MPL<8/nrc.gov).  Please 
be  aware  that  neither  the  ACNW  nor  the 
NRC  will  bear  any  financial  cost  or 
obligation  related  to  stakeholder 
participation  in  the  session. 

Dated:  August  23,  2002. 
Sher  Bahadur, 

Associate  Director  for  Technical  Support. 

ACRS/ACXW. 

[FR  Doc.  02-22107  Filed  8-28-02:  8:4.5  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange  Commission, 
Office  of  Filings  and  Information  Services, 
Washington.  DC  20549-0004. 

Extension 

Rule  32a-4;  OMB  Control  No.  3235-0530; 
SEC  File  No.  270-473. 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information  imder 
the  Investment  Company  Act  of  1940 
("Act")  siunmarized  below.  The 
Commission  plans  to  submit  this 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  approval. 

Rule  32a-4  [17  CFR  270.32a-^]  is 
entitled  "Independent  Audit 
Committees."  The  rule  exempts  a 
registered  management  investment 
company  or  registered  face-amount 
certificate  company  ("fund")  fund  from 
the  requirements  of  section  32(a)(2)  of 
the  Investment  Company  Act  that 
shareholders  ratify  or  reject  the 
selection  of  the  fund's  independent 
public  accountant  if  the  fund  has  an 
audit  committee  composed  wholly  of 
independent  directors. 

Instead  of  relying  on  rule  32a— 4,  a 
fund  could  seek  ratification  or  rejection 
by  shareholders  of  the  selection  of  its 
independent  public  accotmtant  at  each 
annual  meeting.  Under  the  rule,  a  fund 
is  exempt  from  having  to  seek 
shareholder  approval  of  its  independent 
pubUc  accountant,  if  (i)  the  fund's  board 
of  directors  estabUshes  an  audit 
committee  composed  solely  of 
independent  directors  with 
responsibility  for  overseeing  the  fund's 
accounting  and  auditing  processes,  ^  (ii) 
the  fund's  board  of  directors  adopts  an 
audit  committee  charter  setting  forth  the 
committee's  structure,  duties,  powers 
and  methods  of  operation,  or  sets  out 
similar  provisions  in  the  fund's  charter 
or  bylaws,^  and  (iii)  the  fund  maintains 
a  copy  of  suoh  an  audit  committee 
charter  permanently  in  an  easily 
accessible  place.  ^ 

As  conditions  of  relying  on  rule  32a- 
4,  a  fund's  board  of  directors  must  adopt 
an  audit  committee  charter  and  must 
preserve  that  charter,  and  any 
modifications  to  the  charter, 
permanently  in  an  easily  accessible 


'  Rule  32a-^(a). 
2  Rule  32a-4(b). 
'Rule32a-4(c). 


place.  The  information  collection 
requirement  in  rule  32a-4  enables  the 
Commission  to  monitor  the  duties  and 
responsibilities  of  an  independent  audit 
committee  formed  by  a  fund  relying  on 
the  rule.  Commission  staff  estimates  that 
there  are  approximately  3,700 
management  investment  companies  and 
face-amount  certificate  companies  that 
could  rely  on  the  rule.  We  believe  that 
approximately  9.7  percent  (360)  of  those 
funds  have  taken  advantage  of  the 
exemption  since  adoption  of  the  rule, 
and  approximately  2.7%  (100)  of  the 
funds  that  have  not  already  done  so 
choose  to  rely  on  the  rule  each  year.  For 
each  of  those  funds  choosing  for  the  first 
time  to  rely  on  the  rule,  we  estimate  that 
the  adoption  of  the  audit  committee 
charter  requires,  on  average,  1  horn-  of 
directors'  time,  2.5  hours  of  professional 
time  and  1  hour  of  support  staff  time, 
for  a  total  one-time  burden  of  burden  of 
4.5  hours,  and  an  estimated  total  one- 
time cost  of  $555.40,  resulting  in  an 
annual  aggregate  time  burden  of  450 
hours  and  an  annual  aggregate  cost  of 
$55,540.4 

In  addition  to  the  hour  burden 
described  above,  rule  32a-4  imposes 
certain  costs  on  those  funds  that  choose 
to  rely  on  the  exemption.  These  costs 
are  minimal  and  are  justified  by  the 
relief  provided  by  the  exemption.  We 
estimate  that  each  of  the  approximately 
360  funds  currently  relying  on  the  rule 
is  required  to  spend  approximately  .5 
hours  annually  to  comply  with  the 
requirement  that  it  preserve 
permanently  its  audit  committee 
charters,  for  an  additional  annual  hoiir 
biuden  of  180  hoius,  and  an  additional 
annual  cost  for  all  funds  of  $12,439.20.^ 

The  estimates  of  average  burden  hours 
and  costs  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act,  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of 
Commission  rules  and  forms.^ 


■•To  calculate  this  cost,  the  Commission  staff  used 
an  average  hourly  wage  rate  of  $300  per  hour  for 
directors,  an  average  hourly  wage  rate  of  S96.16  per 
hour  for  professionals,  and  an  average  hourly  wage 
rate  of  $15  per  hour  for  support  staff  ((100  x  1  x 
$300/hour)  +  (100  x  2.5  x  $96.16/hour)  +  (100  x  1 
X  $15/hour)  =  $94,000).  See  Securities  Industry 
Association,  Report  on  Management  &  Professional 
Earnings  in  the  Securities  Industry  2001  (Oct. 
2001). 

^  In  calculating  this  annual  cost,' the  Commission 
staff  estimated  that  one-third  of  the  annual  hour 
burden  (60  hours)  would  be  incurred  by  support 
staff  with  an  average  hourly  wage  rate  of  $15  per 
hour,  and  two-thirds  of  the  annual  burden  (120 
hours)  would  be  incurred  by  professionals  with  an 
average  hourly  wage  rate  of  $96.16  per  hour  ((60  x 
S15/hour)  +  (i20  x  $96.16/hour)  =  $12,439.20). 

"These  estimates  are  based  on  telephone 
interviews  between  Commission  staff  and  fund 
representatives. 


The  collections  of  information 
required  by  rule  32a-4  are  necessary  to 
obtain  the  benefits  of  the  rule.  The 
Commission  is  seeking  OMB  approval, 
because  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  fimctions  of  the  Commission, 
including  whether  the  information  has 
practical  utility;  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected;  and  (d) 
ways  to  minimize  the  biu-den  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Seciuities  and 
Exchange  Conunission,  450  5th  Street. 
NW.,  Washington,  DC  20549. 

Dated:  August  20,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-22085  Filed  8-28-02;  8:45  am] 
BILLING  CODE  MMO-OI-U 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Ratoase  No.  46409] 

Securities  Exciwnge  Act  of  1934;  In  tlie 
Matter  of  Petition  for  Review  by  Knigiit 
Trading  Group,  Inc.  of  Division  of 
Marlcet  Regulation  Approval  by 
Delegated  Autliority  of  File  No.  SR- 
Amex-2001-106;  Order  Denying 
Petition  for  Review 

August  23.  2002. 

Pursuant  to  Rule  431  (b)(2)  of  the 
Rules  of  Practice,!  n  jg  ordered  that  the 
petition  ^  of  Knight  Trading  Group,  Inc. 
("Knight")  for  review  of  the  Division  of 
Market  Regulation's  ("Division") 
approval  by  delegated  authority  of  SR- 
Amex-2001-106  ^  is  hereby  denied  and 


'17  CFR  201.431(b)(2). 

2  Letter  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  John  J.D.  McFerrin-Clancy, 
Schlam  Stone  &  Dolan,  dated  August  15,  2002 
("Knight  Petition"). 

3  Securities  Exchange  Act  Release  No.  46205 
(August  2,  2002),  67  FR  51609  (August  8,  2002). 
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it  is  further  ordered  that  the  automatic 
stay  of  delegated  action  pursuant  to 
Rule  431(e)  of  the  Rules  of  Practice  *  is 
hereby  Ufted. 

In  considering  whether  to  accept  or 
reject  the  Knight  Petition,  Rule  411(b)(2) 
of  the  Rides  of  Practice  ^  requires  that 
the  Commission  determine  whether: 

(i)  A  prejudicial  error  was  committed 
by  the  Division  in  the  conduct  of  the 
proceeding;  or 

(ii)  The  Division's  decision  embodies: 

(A)  a  finding  or  conclusion  of  material 
fact  that  is  clearly  erroneous;  or 

(B)  a  conclusion  of  law  that  is 
erroneous;  or 

(C)  an  exercise  of  discretion  or 
decision  of  law  or  policy  that  is 
important  and  that  the  Commission 
should  review. 

The  Knight  Petition  does  not  allege 
that  any  prejudicial  error  was 
committed  by  the  Division  in  the 
conduct  of  the  proceedings,  and  the 
Commission  finds  that  no  such 
prejudicial  error  occurred.  Moreover, 
the  Commission  finds  that  the 
Division's  decision  does  not  embody  a 
finding  of  material  fact  that  is  clearly 
erroneous  or  a  conclusion  of  law  that  is 
erroneous. 

In  so  finding,  the  Commission  notes 
that  it  previously  has  approved  of 
securities  being  traded  pursuant  to 
imlisted  trading  privileges  ("UTP")  and 
such  approval  applies  generally  to  floor 
based  exchanges  without  automatic 
execution  of  orders  that  engage  in  UTP 
trading.^  As  the  Knight  Petition  makes 
clear.  Knight's  principal  dispute  is  not 
with  the  Division's  approval  by 


«17  CFR  201.431(e). 

si7CFR201.411(b)(2^ 

B  See  Securities  Exchange  Act  Release  Nos.  34371 
(July  13, 1994),  59  FR  37103  (July  20, 1994);  35221 
(January  11, 1995),  60  FR  3886  (January  19, 1995); 
36102  (August  14, 1995),  60  FR  43626  (August  22. 
1995);  36226  (September  13, 1995).  60  FR  49029 
(September  21. 1995);  36368  (October  13, 1995).  60 
FR  54091  (October  19, 1995);  36481  (November  13, 
1995),  60  FR  58119  (November  24, 1995):  36589 
(December  13, 1995],  60  FR  65696  (December  20, 
1995);  36650  (December  28, 1995),  61  FR  358 
(January  4, 1996);  36934  (March  6, 1996),  61  FR 
10408  (March  13,  1996);  36985  (March  18, 1996), 
61  FR  12122  (March  25, 1996);  37689  (September 
16, 1996),  61  FR  50058  (September  24, 1996);  37772 
(October  1, 1996),  61  FR  52980  (October  9, 1996): 
38457  (March  31, 1997),  62  FR  16880  (April  8. 
1997);  38794  (June  30, 1997)  62  FR  36586  (July  8, 
1997);  39505  (December  31, 1997)  63  FR  1515 
(January  9, 1998);  40151  (July  1, 1998)  63  FR  36979 
(July  8, 1998);  40896  (December  31, 1098),  64  FR 
1834  (January  12, 1999);  41392  (May  12, 1999),  64 
FR  27839  (May  21, 1999);  42268  (December  23. 
1999),  65  FR  1202  (January  6,  2000);  43005  (June 
30,  2000).  65  FR  42411  (July  10,  2000);  44099 
(March  23,  2001),  66  FR  17457  (March  30,  2001); 
44348  (May  24,  2001),  66  FR  29610  (May  31,  2001); 
44552  (July  13,  2001).  66  FR  37712  (July  19,  2001); 
44694  (August  14.  2001),  66  FR  43598  (August  20, 
2001);  44804  (September  17,  2001).  66  FR  48299 
(September  19,  2001);  45081  (November  19.  2001). 
66  FR  59273  (November  27.  2001). 


delegated  authority  of  the  American 
Stock  Exchange  LLC's  ("Amex") 
proposed  trading  rules  setting  auction 
market  structure.  Rather,  Knight  seeks 
review  of  the  Commission  granting 
permission  to  auction  markets  without 
automatic  execution  of  orders  to  trade 
securities  ptirsuant  to  UTP  generally.^ 

In  other  words,  Knight  does  not 
challenge  the  Amex's  proposed  rules 
that  are  the  subject  of  the  Division's 
approval  order,  but  rather  objects  to  the 
manner  in  which  Amex's  market  will 
interact  with  other  markets  also  trading 
Nasdaq  securities  pursuant  to  UTP. 
Such  concerns  are  not  properly 
cognizable  in  the  context  of  the  rule 
filing  process  for  the  Amex's  trading 
rules.  Rather,  the  proper  venue  for 
Knight's  arguments  was  the  notice  and 
approval  process  for  the  12th 
Amendment  to  OTC/UTP  Plan,^  in 
which  amendment  the  extension  of  UTP 
to  the  Amex  was  approved  under 
section  12(f)  of  the  Securities  Exchange 
Act  of  1934.8  The  time  for  such 
arguments  has  lapsed. 

To  the  extent  that  Knight  does  object 
to  the  Amex  trading  rules  thai  were  the 
subject  of  the  Division's  order,  their 
objection  is  that  Amex  does  not  provide 
for  automatic  executions.  As  the 
Division  correctly  points  out  in  its 
order,  the  standards  applicable  to  the 
Amex  proposal  do  not  require  that 
Amex  provide  automatic  execution.  We 
specifically  so  find  and  conclude 
ourselves.  The  Division  considered  all 
comments  on  the  proposed  Amex  rules 
including  Knight's,  addressed  them,  and 
correctly  applied  the  applicable 
standard. 

Finally,  because  these  rules — unlike 
the  grant  of  UTP — do  not  raise  any 
important  issues,  the  Commission  also 
finds  that  the  Division's  decision  does 
not  embody  an  exercise  of  discretion  or 
a  decision  of  law  or  policy  that  is 
important  and  that  the  Commission 
should  review. 

By  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22094  Filed  8-28-02;  8:45  am) 

BILLING  CODE  MIO-OI-P 


'  Markets  engaged  in  the  trading  of  securities 
pursuant  to  UTP  are  parties  to  the  Joint  Self- 
Regulatory  Organization  Plan  Governing  the 
Collection,  Consolidation  and  Dissemination  of 
Quotation  and  Transaction  Information  for  Nasdaq- 
Listed  Securities  Traded  on  Exchanges  on  an 
Unlisted  Trading  Privilege  Basis  ("OTC/UTP 
Plan"). 

■  See  Securities  Exchange  Act  Release  Nos.  44822 
(September  20,  2001),  66  FR  50226  (October  2. 
2001)  (12th  Amendment  Notice):  45081  (November 
19.  2001);  66  FR  59273  (November  27,  2001)  (12th 
Amendmont  Approval). 

» 15  U,S.C.  781(f). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CfTATION  OF  PREVIOUS 

ANNOUNCEMENT:  [67  FR  54506,  August 

22,  2002). 

STATUS:  Open  meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANt^OUNCED 
MEETING:  Tuesday,  August  27,  2002  at  10 
a.m. 

CHANGE  IN  THE  MEETING:  Deletion  of  Item. 

The  following  item  will  not  be 
considered  at  the  open  meeting 
scheduled  for  Tuesday,  August  27, 
2002: 

The  Commission  will  consider  whether  to 
issue  a  notice  of  an  application  from  The 
Mexico  Fund,  Inc.  (the  "Fund")  seeking 
certain  exemptions  from  the  Investment 
Company  Act  of  1940. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  August  27,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-22205  Filed  8-27-02;  12:23  am] 

BIUJNG  0006  a01IM>1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMte  No.  34-46400;  Rto  No.  SR-Amex- 
2002-66] 

Self-Regulatory  Organizations;  Notice 
of  Piling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttte 
American  Stock  Exctwnge  LLC 
Relating  to  a  Waiver  of  Transaction 
Fees  for  Exchange-Traded  Funds 

August  22,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  6, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  III 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Amex  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  o'' 


'15  U.S.C.  78s(b)(l). 
M7CFR240.19b-4. 
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other  charge  imposed  by  the  Exchange 
pursuant  to  Section  19(b){3)(A){ii)  of  the 
Act.3  and  Rule  19b-4(f){2)  thereunder," 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  pubhshing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  SelMlegulatoiy  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Propiwed  Rule  Change 

The  Amex  proposes  to  waive 
transaction  fees  on  Exchange-Traded 
Funds  ("ETFs")  that  are  part  of  an 
exchange-for-physical  transaction 
("EFP").  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statemefit  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  currently  imposes  a 
charge  for  transactions  in  ETF  products 
executed  on  the  Exchange.  Currently, 
charges  include  fees  for  Registered 
Options  Traders  ("ROTs"),  Specialists 
and  Customer  Broker-Dealers.  The 
current  rate  for  Specialist  transactions 
in  these  products  is  $0.0063  per  share 
($0.63  per  100  shares),  capped  at  $300 
per  trade  (47,619  shares).  The  cturent 
rate  for  ROT  transactions  is  $0.0073  per 
share  ($.73  per  100  shares),  capped  at 
$350  per  trade  (47,945  shares).  Off-floor 
orders  (i.e.,  customer  and  broker-dealer) 
are  charged  $0,006  per  share  ($0.60  per 
100  shares),  capped  at  $100  per  trade 
(16,667  shares).^ 


3 15  U.S.C.  78s(b)(3)(A)(ii). 

«17CaT?240.19b-*(f)(2). 

'  The  Exchange  in  response  to  the  New  York 
Stock  Exchange,  tac.  ("NYSE")  trading  of  ETFs  has 
waived  customer  transaction  charges  for  certain 
ETFs  and  Holding  Company  Depositary  Receipts 
(HOLORS).  Specifically,  customer  transaction 
charges  have  been  waived  for  DIAMONDS,  QQQs. 
SPDRS.  iShares  S4P  500,  MidCAP  SPDRS,  all 
Select  SPDRS  and  all  HOLORS.  See  Exhibit  A. 


The  Amex  now  proposes  that 
transaction  fees  paid  in  connection  with 
ETFs  be  waived  for  EFP  transactions. 
An  EFP  is  a  transaction  in  which  one 
party  buys  the  cash  market  and  sells  the 
futures  market  while  the  opposite  party 
sells  the  cash  market  and  buys  the 
futures  market.  The  terms  of  such 
transactions  are  privately  negotiated.  An 
EFP  may  be  executed  on  or  off  the 
trading  floor  in  the  ftitiues  market  while 
the  cash  side  of  the  trade  may  be 
executed  in  the  over-the-coimter  market 
or  on  the  Exchange.  Consistent  with  the 
Commodity  Exchange  Act  ("CEA")  and 
the  rules  of  the  Chicago  Mercantile 
Exchange  ("CME"),  ETFs  are  currently 
permitted  by  the  CME  to  be  used  as  the 
cash  market  side  of  certain  stock  index 
futvires  products.  In  such  case,  the  cash 
market  product  is  required  to  be 
comparable  with  respect  to  the  quantity, 
value  or  risk  exposure  to  the  futures 
contract  utilized. 

The  Exchange  believes  that  ETF 
trades  in  coimection  with  EFPs  are 
taking  place  off-floor  largely  due  to  the 
imposition  of  transaction  fees.  As  a 
result,  the  Amex  has  proposed  this 
waiver  of  ETF  transaction  fees  for  those 
ETFs  that  are  part  of  an  EFP.o 

However,  because  the  Exchange's 
billing  system  is  unable  to  distinguish 
an  ETF  transaction  that  is  part  of  an  EFP 
from  any  other  ETF  transaction,  a 
manual  procedure  has  been  developed. 
Specifically,  within  thirty  (30)  calendar 
days  of  the  particular  transaction  date, 
a  Fee  Reimbursement  Form  must  be 
completed  and  submitted  to  the 
Exchange.  Upon  acceptance,  the 
Exchange  will  deliver  to  that  member's 
clearing  firm  a  reimbursement  check  in 
the  amount  of  the  transaction  fee 
charged  on  ETF  transactions  executed 
piusuant  to  an  EFP  trade  as  described 
above. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act  ^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4)  *  in 
particular  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  the  Amex's  members  and  issuers 


8  The  fees  that  are  being  waived  are  member  fees 
only,  and  the  waiver  is  applied  in  a  non- 
discriminatory fashion.  The  Amex  will  file  a 
proposed  rule  change  if  the  Amex  decides  to  either 
establish  new  fees  or  reinstate  the  fees  it  waived 
with  this  proposed  rule  change.  August  22,  2002 
telephone  conversation  between  Jeffi^y  P.  Bums, 
Assistant  General  Counsel,  Amex,  and  Joseph 
Morra.  Special  Counsel,  SEC. 

M5  U.S.C.  78flb). 

»15  U.S.C.  78f(b)(4). 


and  other  persons  using  the  Amex's 
faciUties. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  mle  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  Section 
19(b)(3)(A)(u)  of  the  Act  a  and 
subparagraph  (f)(2)  of  RiUe  19b-4 
thereunder,^"  because  it  establishes  or 
changes  a  due,  fee,  or  other  charge 
imposed  by  the  Amex.  At  any  time 
within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  siunmarily  abrogate  such  nde 
ch^ge  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
Impropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  piuposes  of  the 
Act 

IV.  Solidtatien  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argtunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW..  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
conununications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-66  and  should  be 
submitted  by  September  19,  2002. 


"15U.S.C.  78s(b)(3)(A)(ii). 
JO  17  CFR  240.19b-4(f)(2). 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Maigaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22097  Filed  8-28-02;  8:45  am) 
BtLUNO  CODE  WIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46397;  nie  No.  SR-CBOE- 
2002-44] 

Self-Regulatory  Organizations;  Notice 
of  Rling  of  Proposed  Rule  Changs  tiy 
the  Chicago  Board  Options  Exchange, 
Incorporated  To  Amend  Its  Ruiss  To 
Eliminate  the  "Book  Indicator" 

August  21,2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Seouities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
19,  2002,  the  Chicago  Board  Options 
Exchfinge,  Incorporated  ("CBOE"  or 
"Exchange")  filed  with  the  Seciuities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed  . 
rule  change  as  described  in  Items  I,  n, 
and  m  below,  which  Items  have  been 
prepared  by  the  CBOE.  The  Commission 
is  publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  mterested  persons. 

I.  Self'Regulatory  Organization's 
Statement  of  the  Terms  of  Suhstance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  its 
rules  to  eliminate  the  "Book  Indicator." 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  siunmaries,  set  forth  in 
•-  IZ  below,  of  the  most 

^ .^t  aspects  of  such  statements. 


A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  proposing  to 
eliminate  the  "Book  Indicator."  This 
indicator  is  affixed  to  the  CBOE 
disseminated  quotation  when  an  order 
in  the  Exchange's  book  represents  the 
best  bid  or  offer  on  the  Exchange.  It 
alerts  brokers  and  the  public  that  the 
bid,  offer  or  both  are  being  generated  by 
orders  in  the  book,  not  by  market-maker 
quotes.  The  Book  Indicator  was  adopted 
as  part  of  the  Exchange's  initiative  to 
provide  split-price  Retail  Automatic 
Execution  System  ("RAES")  executions 
for  incoming  customer  orders  when  the 
prevaiUng  best  bid  (offer)  is  generated 
by  an  existing  customer  order  in  the 
CBOE  book.3  At  the  time  split-price 
execution  functionality  was  adopted, 
CBOE's  disseminated  quote  did  not 
display  size.  Thus,  the  Book  Indicator 
served  to  alert  customers  that  an  RAES 
eligible  order  might  not  be  executed  in 
its  entirety  at  CBOE's  displayed  price. 
For  example,  if  the  RAES  limit  was  50 
contracts,  and  the  best  bid  was  a 
customer  order  in  the  book  for  3 
contracts,  an  incoming  RAES  order  to 
sell  40  contracts  would  only  be  entided 
to  the  book  price  for  3  contracts. 
However,  because  a  customer  woidd  not 
know  that  the  CBOE  best  bid  was  a 
booked  order,  the  customer  might 
expect  his  40  contract  order  to  execute 
in  its  entirety  at  the  bid  disseminated  by 
CBOE.  The  Book  Indicator  alerted  the 
customer  that  he  might  receive  a  split- 
price  execution. 

Now  that  CBOE  disseminates  quotes 
with  size,  it  no  longer  needs  the  Book 
Indicator.  Today,  in  the  above  example, 
CBOE's  disseminated  bid  would  contain 
a  size  of  3  contracts.  Thus,  the  customer 
would  know  that  an  RAES  sell  order 
would  receive  only  3  contracts  at  the 
disseminated  bid  price.  This  obviates 
the  need  for  the  Book  Indicator; 
therefore  CBOE  proposes  to  eliminate  it. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  Section 
6(b)  of  the  Act  ^  in  general  and  furthers 
the  objectives  of  Section  6(b)(5)  ^  in 
particular  in  that  it  should  promote  just 
and  equitable  principles  of  trade,  serve 
to  remove  impediments  to  and  perfect 
the  mechanism  of  a  free  and  open 
market  and  a  national  market  system. 


"  17  CFR  200.30-3{a)(12). 

«15U.S.C78s(bMl). 

'17CFR240.19b-4. 


3  See  Securities  Exchange  Act  Release  Na.  43932 
(February  6.  2001).  66  FR  10332  (February  14. 
2001). 

*  15  U.S.C.  78f[b). 

s  15  U.S.C.  78f(bM5). 


and  protect  investors  and  the  public 
interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

This  proposed  rule  change  does  not 
impose  any  biu-den  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  EfiEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  die  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  ihat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  the  File  No. 
SR-CBOE-2002-44  and  should  be 
submitted  by  September  19,  2002. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22098  Filed  8-28-02;  8:45  am] 
■LUNG  C006  8010-01-U 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Retoase  No.  34-46415;  File  No.  SR-OTC- 
2002-04] 

Self-Regulatory  Organizations;  The 
Depoeltory  Trust  Company;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  me  Application  of 
a  Recehrer-Authorized  DelWery-Like 
Function  to  Maturity  Piesentments  for 
Money  Market  Instruments  In  Times  of 
Unusual  Market  Stress 

August  23,  2002. 

I.  Introduction 

On  March  25,  2002,  The  Depository 
Trust  Company  ("DTC")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  proposed  rule  change 
SR-DTC-2002-04  pursuant  to  Section 
19(b)(1)  of  the  Seciuities  Exchange  Act 
of  1934  ("Act").i  Notice  of  the  proposal 
was  published  in  the  Federal  Register 
on  May  28,  2002. ^  No  comment  letters 
were  received.  For  the  reasons 
discussed  below,  the  Commission  is 
granting  approval  of  the  proposed  rule 
change. 

n.  Description 

(i)  Current  Mahuity  Presentments 

Under  DTC's  current  procedures  for 
the  processing  of  matiuity  presentments 
of  money  market  instruments  ("MMIs") 
that  are  in  DTC's  custody,  early  on  the 
maturity  date  (generally  around  2  a.m.) 
DTC  initiates  deliveries  of  the  maturing 
paper  from  the  accounts  of  participants 
having  position  in  the  maturing  paper  to 
the  MMI  participant  account  of  the 
issuing/paying  agent  ("IPA").  These 
matiuity  presentments  are  processed  as 
the  equivalent  of  book-entry  deliveries 
versus  payment.  If  the  net  debit  cap  or 
collateralization  controls  applicable  to 
the  IPA's  account  prevents  the  delivery 
from  being  completed,  matiuity 
presentments  will  "recycle"  just  as  any 
delivery  would.  If  recycled,  the  maturity 
presentment  delivery  would  be 
completed  once  additional  funds  such 
as  settlement  obligation  prepayments  or 
new  issiiances  are  credited  to  the  IPA's 


•  1 7  CFK  200. 30-3(a)(  12). 
'  15  U.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  45969  (May 
20.  2002),  67  FR  36945. 


account.  Attempts  to  complete 
deliveries  of  recycling  maturity 
presentments  occiir  randomly  without 
regard  to  the  identity  of  the  offsetting 
prepayment/issuance  transactions.  For 
example,  an  issuance  of  Issuer  A's 
commercial  paper  ("CP")  into  the  IPA's 
accoimt  might  establish  collateral  in  the 
IPA's  account  that  could  be  used  to 
support  the  processing  of  a  maturity 
presentment  of  Issuer  B's  CP.  This 
arrangement  has  operated  successfully 
since  MMIs  first  became  DTC-eligible  in 
1990. 

DTC's  MMI  procedures  provide  that 
the  IPA  can  "refuse  to  pay"  for  maturing 
paper  of  a  particular  issuer  by 
commimicating  that  intention  to  DTC 
before  3  p.m.  (ET)  on  the  maturity  date. 
This  intention  will  be  commimicated  to 
all  participants  by  DTC.  DTC  will  then 
reverse  any  completed  maturity 
presentments  by  recrediting  them  to  - 
presenting  participants'  accounts,  which 
offsets  the  associated  settlement  credits 
in  those  accounts.  DTC  will  also 
unwind  the  following  transactions  it 
may  have  processed  earlier  that  day  in 
the  same  and  other  MMIs  of  that 
"defaulting  issuer':  uncompleted 
maturity  presentments;  any  valued 
issuances;  any  periodic  income  (interest 
or  dividend)  and  principal 
presentments;  and  any  reorganization 
presentments.  In  addition,  DTC  will 
mark  down  the  collateral  value  of  all  of 
the  defaulting  issuer's  MMIs  in  the 
system  to  zero  and  will  block  further 
issuances  of  that  issuer's  paper  through 
DTC. 

(ii)  Application  of  Receiver-Authorized 
Delivery-like  Function 

Currently,  the  Receiver- Authorized 
Delivery  (RAD)  function  enables  each 
participant  to  limit  and  consider  certain 
securities  deliveries  (those  obligating 
the  participant  to  pay  $15  million  or 
more)  and  certain  payment  orders  (those 
obligating  the  participant  to  pay  $1 
million  or  more)  which  are  directed  to 
its  account  by  any  other  participant 
before  its  account  is  updated.  Certain 
other  transactions,  including 
substantially  overvalued  deliveries  and 
deliveries  initiated  just  prior  to  cutoff, 
are  automatically  subject  to  the  RAD 
function. 

However,  under  DTC's  current 
procedures,  RAD  is  not  available  for 
maturity  presentments  initiated  by  DTC 
on  behalf  of  presenting  participants 
because  maturity  presentments  are 
known  in  advance  and  can  generally  be 
presiuned  to  be  valid  obligations  due 
and  payable.  Moreover,  the  processing 
of  maturity  presentments  occurs  early  in 
the  processing  day  in  the  expectation 
that  the  associated  money  credits  posted 


to  the  accounts  of  presenting 
participants  will  be  available  to  support 
the  efficient  subsequent  processing  of 
new  MMI  issuances.  Finally,  subjecting 
all  MMI  maturities  to  RAD  would 
impose  an  operational  burden  on  IP  As 
who  would  be  required  to  authorize 
each  maturity  presentment  in  order  for 
the  transaction  to  be  completed. 

Since  the  events  of  September  11, 
IP  As  have  raised  a  concern  that  in  such 
emergency  situations  the  random  natiue 
of  DTC's  process  for  updating  recycling 
maturity  presentments  prevents  the 
IP  As  from  aligning  the  fimding  of 
matiuities  with  offsetting  issuances  of 
the  same  issue  or  with  decisions  to 
activate  back-up  lines  of  credit  in  order 
to  fund  a  particular  issuer's  maturing 
obligations. 

The  proposed  rule  change  provides  to 
IP  As  in  the  event  of  a  systemic, 
operational,  or  other  crisis  that  could 
resxilt  in  MMI  maturities  not  being 
fimded  in  the  normal  course  a 
mechanism  for  dealing  with  the 
nonpayment  of  maturities  that  does  not 
have  the  consequences  of  a  "refusal  to 
pay."  Under  the  proposed  rule  change, 
in  extraordinary  circiunstances  ^  and 
only  after  consultation  with  its 
regulators,  DTC  at  its  option  may  subject 
matiirity  presentments  for  MMIs 
maturing  on  the  days  following  the 
crisis  to  a  new  contingency  RAD-Iike 
feature.  This  would  afford  the  IPA  an 
opportunity  to  review  and  approve 
maturity  presentments  prior  to  having 
them  processed  into  its  account  and 
woidd  provide  the  IPA  additional 
measures  of  control  over  its  financial 
obligations  to  particular  MMI  issuers  in 
times  of  imusual  market  stress.  DTC 
woiUd  continue  this  procedure  at  its 
option  until  processing  conditions 
ret\imed  to  a  more  normal  state. 

m.  Discussion 

Section  17A(b)(3)(F)  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  be  designed  to  promote  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.'*  By 
implementing  a  RAD-like  function  in 
times  of  unusual  market  stress  for 
matiuity  presentments  of  MMIs,  DTC 
will  enable  IPAs  to  control  the 
presentation  of  maturing  paper  into 
their  accounts  and  thereby  better 
manage  their  exposures  in  times  of 
imusual  market  stress.  As  a  result,  the 
risk  that  an  IPA  will  have  to  refuse  to 
pay  a  matiuity  presentment,  along  with 
the  serious  issuer  default  procedures 


3  Such  circumstances  would  be  evidenced  by  the 
closing  of  one  or  more  national  securities  exchanges 
[e.g..  the  New  York  Stock  Exchange  or  Nasdaq). 

« 15  U.S.C.  78q-l(b)(3)(F). 


Federal  Register / Vol.  67,  No.  168 / Thursday,  August  29,  2002 /Notices 


55445 


that  DTC  employs  in  such  a  refuse  to 
pay  situation,  will  be  reduced. 
Therefore,  the  Commission  finds  that 
the  rule  change  implementing  the  RAD- 
like  function  for  maturity  presentments 
of  MMIs  should  facilitate  Uie  prompt 
and  accurate  clearance  and  settlement  of 
securities  at  DTC  and  for  that  reason  is 
consistent  with  Section  17A  and  the 
rules  and  regulations  thereunder. 

m.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
nUe  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
DTC-2002-04)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22086  Filed  8-28-02;  8:45  am] 
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Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
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Amendment  No.  1  Thereto  by  the  New 
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August  22,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  July  16, 
2002,  the  New  York  Stock  Exchange, 
Inc.  ("Exchange"  or  "NYSE")  submitted 
to  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  NYSE.  On 
August  15,  2002,  the  NYSE  filed  with 
the  Commission  Amendment  No.  1  to 
the  proposed  rule  change.  ^  The 


Commission  is  publishing  thistnotice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fit)m  interested 
persons.    . 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  is  proposing  to  amend 
Section  102.04  of  the  Exchange's  Listed 
Company  Manual  (the  "Manual")  to 
correct  an  erroneous  statutory  reference. 

Below  is  the  text  of  the  proposed  rule 
change.  Proposed  new  language  is 
italicized. 

Listed    Company  Manual 
102.00    Domestic  Companies 


102.04    Minimum  Numerical 
Standards-Closed-End  Management 
Investment  Companies  Registered 
Under  the  Investment  Company  Act  of 
1940 
***** 

Notwithstanding  the  foregoing 
requirement  for  market  value  of  publicly 
held  shares  of  $60,000,000,  the 
Exchange  will  generally  authorize  the 
listing  of  all  the  Fimds  in  a  group  of 
Funds  listed  concurrently  with  a 
common  investment  adviser  or 
investment  advisers  who  are  "affiliated 
persons",  as  defined  in  Section  2(a)(3) 
of  the  Investment  Company  Act  of  1940. 
as  amended, ;/; 

•  Total  group  market  value  of 
publicly  held  shares  equals  in  the 
aggregate  at  least  $200,000,000; 

•  The  group  market  value  of  publicly 
held  shares  averages  at  least 
$45,000,000  per  Fund;  and 

•  No  one  Fund  in  the  group  has 
market  value  of  publicly  held  shares  of 
less  than  $30,000,000. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NYSE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  NYSE  has 
prepared  summaries,  set  forth  in 


5l7CFR200.3O-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

'  See  letter  from  Mar>'  Yeager,  Assistant  Secretary, 
NYSE,  to  Nancy  J.  Sanow,  Assistant  Director, 
Division  of  Morket  Regulation,  Commission,  dated 
August  13.  2002  ("Amendment  No.  1").  In 


Amendment  No.  1,  the  NYSE  made  a  technical 
correction  to  the  proposed  rule  text.  For  purposes 
of  determining  the  effective  date  and  calculating  the 
60-day  period  within  which  the  Commission  mav 
summarily  abrogate  the  proposed  rule  change  under 
Section  19(b)(3)(C)  of  the  Act,  the  Commission 
considers  August  15,  2002  to  be  the  effective  date 
of  the  proposed  rule  change,  the  dale  the  NYSE 
filed  Amendment  No.  1.  15  U.S.C.  78s{b)(3)(C). 


Sections  A,  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  recently  amended 
Section  102.04  of  the  Manual  to  permit 
the  concurrent  listing  of  closed-end 
funds  with  a  common  investment 
adviser  or  advisers  who  are  "affiliated 
persons."*  The  Exchange  incorrectly 
stated  that  "affiliated  persons"  was 
defined  in  Section  2(3)  of  the 
Investment  Company  Act  of  1940,  as 
amended.  In  fact,  "affiliated  persons"  is 
defined  in  Section  2(a)(3)  of  the 
Investment  Company  Act  of  1940,  as 
amended.^  The  Exchange  proposes  to 
correct  this  reference  in  Section  102.04 
of  the  Manual.  The  Exchange  also 
proposes  to  correct  a  typographical  error 
in  the  rule  text.** 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section  6 
of  the  Act,^  in  general,  and  with  section 
6(b){5j  of  the  Act,^  specifically,  in  that 
it  is  designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  NYSE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purpose  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change:  (1)  Does  not  significantly  affect 
the  protection  of  investors  or  the  public 


■•  .Sff  .Securities  Exchange  .Act  Release  \ii  4bl6.t 
July  3.  2002).  6"  FR  46559  duly  15.  20021 
'■19  1  .S.C.  80a-2(a)(3). 
"  Spf  .Amendment  No.  1 .  supra  note  3. 
■15i;.S.C.  78r 
"ISU.S.C. -8f(b)(5). 
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interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  after  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  self- 
regulatory  organization  has  given  the 
Commission  written  notice  of  its  intent 
to  file  the  proposed  rule  change,  along 
with  a  brief  description  and  text  of  the 
proposed  rule  change,  at  least  five 
business  days  prior  to  the  date  of  filing 
of  the  proposed  rule  change,  or  such 
shorter  time  as  designated  by  the 
Commission,  the  proposed  rule  change 
has  become  effective  pursuant  to 
Section  19(b)(3)(A)  of  the  Act "  and  Rule 
19b-4(f)(6)io  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4{f)(6)  under  the  Act ' » 
normally  does  not  become  operative 
prior  to  30  days  after  the  date  of  filing, 
or  such  shorter  time  as  the  Commission 
may  designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  NYSE  seeks  to  have  the 
Commission  waive  the  five-day  pre- 
filing  notice  requirement  and  have  the 
proposed  rule  change  become  operative 
immediately  due  to  the  technical  nature 
of  the  proposal. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  immediately 
operative  '^  and  waive  the  five-day  pro- 
filing notice  requirement.  The 
Commission  notes  that  the  proposed 
rule  change  does  not  present  any 
substantive  issues,  but  only  corrects  an 
erroneous  statutory  reference  in  Section 
102.04  of  the  Manual.  At  any  time 
within  60  days  of  the  filiAg  of  the 
proposed  rule  change  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 


915U.S.C.  78s(b)(3)(A). 

'"17  CFR  240.19b-4(f)(6). 

"W. 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.a  78c(f). 


submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW..  Washington.  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  vmtten 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE. 

All  submissions  should  refer  to  File 
No.  SR-NYSE-2002-25  and  should  be 
submitted  by  September  19,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-22096  Filed  8-28-02;  8:45  am] 
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August  23,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act)i 
and  Rule  19b-4  thereunder,^  notice  is 
hereby  given  that  on  August  22,  2002, 
the  Pacific  Exchange,  Inc.  ("PCX"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  m 
below,  which  Items  have  been  prepared 
by  the  Exchange.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
ft-om  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

PCX  is  proposing  to  amend  PCX  Rule 
3.7  to  allow  the  Exchange  to  add  new 


>'  17  CFR  200.30-3(a}(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


series  of  options  when  such  series  are 
available  for  trading  on  one  or  more 
other  options  exchanges  and  the 
imderlying  security  met  the  market 
price  per  share  requirements  at  the  time 
that  a  competing  exchange  added  such 
series.  The  text  of  the  proposed  rule 
change  is  below;  new  language  is 
italicized. 


Withdrawal  of  Approval  of  Underlying 
Securities 

Rule  3.7(a)  The  approval  of  an 
underlying  seciuity  for  exchange 
transactions  shall  be  withdrawn  by  the 
Exchange  if  the  imderlying  security  fails 
to  meet  the  then  current  requirements 
necessary  to  maintain  such  approval  or 
for  any  reason  the  Exchange  deems 
necessary.  In  the  event  the  Exchange 
withdraws  approval,  no  additional 
series  of  option  contracts  of  the  class 
covering  that  imderlying  security  shall 
be  opened;  provided,  however,  that 
where  exceptional  circumstances  have 
caused  the  noncompliance  of  an 
underlying  security  with  Subsection  (B) 
or  (C)  of  Section  1  of  Commentary  .01 
or  Section  2  or  3  of  Commentary  .01 
hereunder,  the  Exchange  may,  in  the 
interest  of  maintaining  a  fair  and  orderly 
market  or  for  the  protection  of  investors, 
open  additional  series  of  option 
contracts  of  the  class  covering  the 
subject  underlying  security. 

(b)  No  change. 

Commentary: 

.01 — No  change. 

.02 — In  connection  with  Rule  3.7(a} 
and  Commentary  .01.3  thereto,  the 
Exchange  shall  direct  that  no  additional 
series  of  options  contracts  of  the  class 
covering  an  underlying  security  be 
opened  at  any  time  when  the  market 
price  per  share  of  the  subject  underlying 
security  is  less  than  $3.00.  Subject  to 
Paragraph  3  of  Commentary  .01  above, 
the  market  price  per  share  of  the 
imderlying  security  will  be  determined 
as  follows: 

1.  For  intra-day  series  additions,  the 
last  reported  trade  in  the  primary 
market  in  which  the  security  is  traded 
at  the  time  the  Exchange  determines  to 
add  these  additional  series  intra-day; 

2.  For  next-day  series  additions,  the 
closing  price  reported  in  the  primary 
market  in  which  the  security  is  traded 
on  the  last  trading  day  preceding  the 
day  on  which  such  series  additions  are 
authorized;  and 

3.  for  expiration  series  additions,  the 
closing  price  reported  in  the  primary 
market  in  which  the  security  is  traded 
on  the  last  trading  day  preceding 
expiration  Friday. 

Notwithstanding  this  Commentary 
.02,  the  Exchange  may  add  series  of 


Federal  Register/ Vol.  67.  No.  168 /Thursday,  August  29,  2002 /Notices 


55447 


options  covering  an  underlying  security 
when  such  series  are  available  for 
trading  on  one  or  more  other  options 
exchanges  provided  that  the  underlying 
security  met  the  market  price  per  share 
requirements  at  the  time  that  such  series 
were  added  by  a  competing  registered 
national  securities  exchange. 

.03-.  11 — No  change. 
***** 

n.  Self-Regulatoiy  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  PCX  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

PCX  Rule  3.7  (Withdrawal  of 
Approval  of  Underlying  Securities) 
specifies  continued  listing  requirements 
for  securities  underlying  options  traded 
on  the  Exchange  and  restricts  the 
Exchange  from  adding  new  series  of 
options  in  the  event  that  the  underlying 
security  fails  to  meet  certain  criteria. 
The  rule  currently  provides  that  the 
Exchange  may  not  list  additional  series 
if,  inter  aliat  (1)  for  next  day  series 
additions,  the  underlying  security 
closed  below  $3  on  the  previous  trading 
day  in  the  primary  market  in  which  the 
security  is  traded;  (2)  for  intra-day  series 
additions,  the  last  reported  trade  in  the 
underlying  security  was  below  $3  on  the 
primary  market  in  which  the  security  is 
traded  at  the  time  the  Exchange 
determines  to  add  the  new  series;  and 
(3)  for  new  series  following  an  options 
expiration,  the  closing  price  of  the 
underlying  is  below  $3  on  the  last 
trading  day  preceding  expiration  Friday 
on  the  primary  market  in  which  the 
security  is  traded.-' 


^The  Exchange'.s  other  continued  listing 
guidelines  require  that  the  Exchange  take  action  to 
withdraw  an  option  from  listing  unless  the  issuer 
makes  timely  reports  as  required  by  any  applicable 
sections  of  the  Securities  Exchange  Act  of  1934: 
maintains  a  minimum  of  6.300.000  shares  of  the 
underlying  security  held  by  persons  other  than 
those  who  are  subject  to  the  requirement  of  Section 
16(a)  of  the  Securities  Exchange  Act  of  1934.  as 
amended;  maintains  a  minimum  of  1.600  holders  of 
the  underlying  security;  and  maintains  a  volume  of 


Although  the  continued  listing 
requirements  are  uniform  among  the 
five  options  exchanges,  the  application 
of  those  standards  in  the  current  market 
environment  has  resulted  in  situations 
where  not  all  exchanges  may  compete  in 
the  same  options  series.  For  example,  if 
one  exchange  adds  a  new  options  series 
when  the  underlying  security  trades 
above  the  $3.00  price  threshold,  it  may 
continue  to  trade  options  on  that  series 
even  if  the  price  of  the  underlying 
security  subsequently  falls  below  $3.00. 
If  no  other  options  exchange  had  added 
that  series  when  it  was  eligible  for 
listing,  then  the  first  exchange  to  add 
the  series  would  be  the  only  one 
authorized  to  trade  that  series  despite 
the  fact  that  members  of  other 
exchanges  have  customer  orders  to  trade 
that  series.  Due  to  the  extreme  volatility 
of  prices  in  the  marketplace,  the  PCX 
would  not  be  able  to  list  actively-traded 
options  series  where  the  price  of  the 
underlying  security  falls  below  the 
$3.00  threshold  before  the  Exchange 
elects  to  add  the  series. 

To  address  this  situation,  the 
Exchange  proposes  to  adopt  a  new  rule 
change  that  would  allow  it  to  list 
additional  series  that  are  being  quoted 
by  at  least  one  other  exchange.  The 
Exchange  has  narrowly  drafted  this 
proposed  rule  change  to  address  the 
circumstances  where  an  option  series  is 
already  available  to  the  investing  public, 
but  cannot  be  added  by  the  Exchange 
due  to  timing.''  Therefore,  the 
Exchanges  proposal  will  not  add  any 
new  series  for  trading  that  are  not 
already  available  to  investors  on  a 
competing  exchange. 

The  Exchange  believes  that  this 
proposal  will  promote  competition  in 
the  marketplace  by  assuring  that  the 
Exchange  may  compete  in  all  series  that 
are  quoted  by  other  options  exchanges. 
This  will  place  the  Exchange  on  a  level 
playing  field  with  its  competitors. 

2.  Statutory  Basis 

The  Exchange  believes  that  this 
proposal  is  consistent  with  Section  6(b) 
of  the  Act,^  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,'' 
in  particular,  in  that  it  is  designed  to 
facilitate  transactions  in  securities,  to 
promote  just  and  equitable  principles  of 
trade,  and  to  protect  investors  and  the 
public  interest. 


trading  in  the  underlying  securltv  of  at  least 
1.800.000  shares  in  the  prureding  twelve  months. 

■•The  Exchange  does  not  propose  to  change  other 
requirements  currently  contained  in  Rule  3.7  (such 
as  the  number  of  shares  that  must  be  held  by  non- 
insiders,  number  of  holders  and  trading  volume). 

■"•15  U.S.C.  7H(f)(b). 

""■  15  U.S.C.  78f(b)(5). 


B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from' 
Members,  Participants,  or  Others 

The  Exchange  has  not  received  any 
written  comments  from  members  or 
other  interested  parties. 

ni.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary', 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-51  and  should  be 
submitted  by  September  19,  2002. 

rV.  Commissions'  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange,  and  in  particular,  the 
requirements  of  Section  6(b)(5)  of  the 
Act."  The  Commission  believes 
investors  benefit  from  the  competition 
among  options  exchanges  that  results 
when  options  are  listed  on  more  than 
one  options  exchange:  and  that 
investors  are  sufficiently  protected,  even 
though  PCX  will  be  permitted  to  list  a 
series  of  option  contracts  when  the 
market  price  of  the  underlying  security 
is  below  S3,  because  all  of  the  other 
maintenance  listing  requirements  of  the 


Isr.S.C.  78f(b)(n) 
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Exchange  must  still  be  complied  with, 
and  the  market  price  of  the  underlying 
security  was  at  or  above  $3  when  it  was 
listed  on  the  first  options  exchange. 
Therefore,  the  Commission  finds  that 
proposed  rule  change  will  promote  just 
and  equitable  principles  of  trade,  and, 
in  general,  protect  investors  and  the 
public  interest  consistent  with  Section 
6(b){5)oftheAct.8 

PCX  has  requested  that  the  proposed 
rule  change  be  given  accelerated 
approval  pursuant  to  Section  19(b)(2)  of 
the  Act.3  The  Commission  believes 
accelerated  approval  of  the  proposal 
would  enhance  competition  among  the 
options  exchanges.  Accordingly,  the 
Commission  finds  good  cause, 
consistent  with  Section  6(b)(5)  of  the 
Act,i°  to  approve  the  proposed  rule 
change  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  the  notice  of 
filing  thereof  in  the  Federal  Register. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-PCX-2002- 
51)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-22095  Filed  8-28-02;  8:45  am] 
BHJJNG  CODE  8010-01-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  NHTSA  2001-8677;  Notice  4] 

Public  Meeting  on  Early  Warning 
Reporting  Procedures 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  Office 
of  Defects  Investigation  (ODI),  DOT. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  This  notice  announces  a 
pubUc  meeting  to  discuss  the  manner  in 
which  Early  Warning  Reporting  (EWR) 
information  required  to  be  submitted  to 
ODI  by  motor  vehicle  and  motor  vehicle 
equipment  manufacturers  will  be 
submitted  to,  and  retained  by,  the 
agency.  On  July  3,  2002,  NHTSA  issued 
a  final  rule  implementing  the  EWR 


"15  U.S.C.  78f(b)(5).  In  approving  this  proposed 
rule  change,  the  Commission  notes  that  it  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

"15  U.S.C.  78s(b)(2). 

'"  15  U.S.C.  78f[b)(5). 

"  15  U.S.C.  78s(b)(2). 

i2i7CFR240.30-3(a)(12). 


provisions  of  the  Transportation  Recall 
Enhancement,  Accountability,  and 
Documentation  (TREAD)  Act.  At  this 
meeting,  NHTSA  will  discuss  the 
methods  by  which  EWR  information 
must  be  submitted,  security  for  that 
information,  acknowledgement  of 
receipt  of  that  information,  and  other 
technical  aspects  associated  with  those 
submissions.  The  agency  will  also 
respond  to  questions  about  those  issues 
from  the  public. 

DATES:  The  Agency's  public  meeting 
relating  to  EWR  data  submission  will  be 
held  on  Wednesday,  September  24, 
2002,  beginning  at  10  a.m.  in  Room 
2230  of  the  United  States  Department  of 
Transportation,  400  Seventh  St.,  SW 
(NASSIF  Building),  Washington,  DC 
20590. 

FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Goldson  at  (202)  366-9944  or  at 
jgoIdson@nh  tsa .  dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Transcripts  of  this  meeting  will  be 
available  for  public  inspection  in  the 
DOT  Docket  Room  in  Washington,  DC, 
within  four  weeks  after  the  meeting.  The 
DOT  Docket  Room  is  open  to  the  public 
from  10  a.m.  to  5  p.m.  The  transcript 
may  also  be  accessed  electronically  at 
http://dms.dot.gov,  at  docket  NHTSA 
2001-8677;  Notice  4. 

We  recommend  that  all  visitors  arrive 
at  least  45  minutes  early  to  sign  in  and 
pass  through  security  checkpoints. 
Visitors  to  the  building  should  enter 
through  the  Southwest  Lobby  to  sign  in 
and  be  escorted  upstairs. 

NHTSA  will  provide  auxiliary  aids  to 
participants,  as  necessary.  Any  person 
desiring  such  auxiliary  aids  [e.g.,  sign- 
language  interpreter, 
telecommunications  devices  for  deaf 
persons  (TDDs),  readers,  taped  texts, 
brailed  materials,  or  large  print 
materials  and/or  a  magnifying  device), 
should  contact  Julia  Goldson  at  (202) 
366-9944,  by  COB  Monday,  September 
16, 2002. 

Issued:  August  22,  2002. 
Kenneth  N.  Weinstein, 

Associate  Administrator  for  Safety 

Assurance. 

[FR  Doc.  02-22081  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34241] 

Central  Michigan  Railway  Company- 
Trackage  Riglits  Exemption— CSX 
Transportation,  inc. 

CSX  Transportation,  Inc.  (CSXT)  has 
agreed  to  grant  limited  bridge  trackage 
rights  to  Central  Michigan  Railway 
Company  (CMGN)  over  approximately 
4.0  miles  in  Saginaw,  MI.'  The  trackage 
rights  extend  approximately  from  the 
clearance  point  at  the  intersection  of  the 
CMGN/CSXT  cormection  track  of  the 
Grand  Rapids  Wye  Track,  through 
CSXT's  Saginaw  main,  yard,  and 
connection  trackage  to  CSXT's 
ownership  point  at  the  connection  with 
Huron  and  Eastern  Railway  Company 
(HESR)  at  Saginaw  (milepost  CBB  2.0) 
on  CSXT's  Bad  Axe  Subdivision. 

The  purpose  of  the  trackage  rights  is 
to  enable  CMGN  to  interchange  certain 
traffic  with  HESR  at  approximately 
Buena  Vista  Station,  about  1  mile  east 
of  CSXT's  Saginaw  yard,  thereby 
promoting  operating  efficiencies.^ 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Ri^ts—BN, 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings  referring  to  STB  Finance 
Docket  No.  34241,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC,  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Rose- 
Michele  Weinryb,  1300  19th  Street, 
NW.,  5th  Floor,  Washington,  DC,  20036. 


'  An  unredacted  version  of  the  trackage  rights 
agreement,  dated  June  26,  2001,  was  concurrently, 
filed  under  seal  along  with  a  motion  for  a  protective 
order.  That  motion  was  granted  and  a  protective 
order  was  issued  in  a  decision  served  on  August  22, 
2002. 

2  Pursuant  to  49  CFR  1180.4(g),  a  railroad  must 
file  d  verified  notice  with  the  Board  at  least  7  days 
before  the  trackage  rights  are  to  be  consummated. 
In  its  verified  notice,  CMGN  indicates  that  the 
transaction  was  consummated  in  October  2001. 
CMGN  states  that  it  failed  to  file  its  exemption  with 
the  Board  prior  to  exercising  the  trackage  rights  and 
now  seeks  to  obtain  the  requisite  authority  for  the 
subject  transaction. 
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Board  decisions  and  notices  are 
available  on  our  Web  site  at  http:// 
www.  stb.  dot.gov. 


Decided:  August  20,  2002. 


By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-21 766  Filed  8-28-02;  8:4,5  am) 
BILUNG  CODE  4915-00-P 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

I 
18CFRPart35 

[Docket  No.  RM01 -12-000] 

Remedying  Undue  Discrimination 
Through  oipen  Access  Transmission 
Service  and  Standard  Electricity 
Market  Design  . 

July  31,  2002. 

agency:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACnON:  Notice  of  proposed  rulemaking. 

summary:  The  Federal  Energy 
Regulatory  Commission  (Commission) 
proposes  to  amend  its  regulations  under 
the  Federal  Power  Act  (FPA)  to  modify 
the  pro  forma  open  access  transmission 
tariff  estabUshed  under  the 
Commission's  Order  No.  888  to  remedy 
remaining  tindue  discrimination  in  the 
provision  of  interstate  transmission 
services  and  in  other  industry  practices, 
and  to  assure  just  and  reasonable  rates 


within  and  among  regional  power 
markets.  The  Commission  proposes  to 
require  all  public  utilities  with  open 
access  transmission  tariffs  to  file 
modifications  to  their  tariffs  to  reflect 
non-discriminatory,  standardized 
transmission  service  and  standardized 
wholesale  electric  market  design. 
DATES:  Initial  comments  are  due  on 
October  15,  2002.  Comments  should 
include  an  executive  summary  that  does 
not  exceed  10  pages. 
ADDRESSES:  Send  comments  to:  Office  of 
the  Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alice  Fernandez  (Technical 
Information),  Office  of  Markets, 
Tariffs  and  Rates,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
(202)  208-0089.  (202)  502-6389  (after 
Aug.  7,  2002). 
David  Mead  (Technical  Information), 
Office  of  Markets,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
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Washington,  DC  20426.  (202)  208- 
1024.  (202)  502-8028  (after  Aug.  7, 
2002). 

Mark  Hegerle  (Technical  Information), 
Office  of  Markets,  Tariffs  and  Rates, 
Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  (202)  208- 
0287.  (202)  502-8287  (after  Aug.  7, 
2002). 

David  Withnell  (Legal  Information), 
Office  of  General  Counsel,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC 
20426.  (202)  208-2063.  (202)  502- 
8421  (after  Aug.  15,  2002). 

SUPPLEMENTARY  INFORMATION:  In 
addition  to  publishing  the  full  text  of 
this  doounent  in  the  Federal  Register, 
the  Conmiission  provides  all  interested 
persons  an  opportimity  to  view  and/or 
print  the  contents  of  this  document  via 
the  Internet  through  FERC's  home  page 
{http://www.ferc.gov)  and  in  FERC's 
Public  Reference  Room  during  normal 
business  hours  (8:30  a.m.  to  5  p.m. 
Eastern  time)  at  888  First  Street,  NE., 
Washington,  DC  20426. 
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I.  Introduction 

1.  This  notice  of  proposed  rulemaking 
represents  the  third  in  a  series  of 
initiatives  undertaken  by  the 
Commission  to  harness  the  benefits  of 
competitive  markets  for  the  nation's 
electric  energy  customers,  in  order  to 
meet  our  statutory  responsibility  to 
assure  adequate  and  reliable  supplies  of 
electric  energy  at  a  just  and  reasonable 
price,  hi  1996,  the  Commission  issued 
Order  No.  888,  which  required,  as  a 
remedy  for  undue  discrimination,  that 
all  public  utilities  provide  open  access 
transmission.^  In  1999,  the  Commission 


issued  Order  No.  2000.2  The 
Commission's  objective  was  "for  all 
transmission  owning  entities  in  the 
Nation,  including  non-public  utility 
entities,  to  place  their  transmission 
facilities  under  the  control  of  ' 
appropriate  regional  transmission 
institutions  [RTOs]  in  a  timely 
manner.  "3 

2.  Order  No.  888  and  Order  No.  2000 
set  the  foundation  upon  which  to  build 
regional  transmission  institutions  and 


'  Promoting  Wholesale  Competition  Through 
Open  Access  Non-discriminatory  Transmission 
Services  by  Public  Utilities  and  Recovery  of 
Stranded  Costs  by  Public  Utilities  and  Transmitting 
Utilities.  Order  No.  888,  61  FR  21,540  (May  10, 
1996),  FERC  Stats.  &  Regs.  1  31,036  (1996),  order  on 
Khg.  Order  No.  888-A,  62  FR  12,274  (March  14, 
1997),  FERC  Stets.  &  Regs.  1  31.048  (1997),  order  on 
nh'g.  Order  No.  888-B,  81  FERC  1 61,248  (1997), 
order  on  reh'g.  Order  No.  888-C,  82  FERC  1 61,046 
{\9f96),.affd  in  relevant  part,  remanded  in  part  on 


other  grounds  sub  nom.  Transmission  Access  Policy 
Study  Group,  et  al.  v.  FERC,  225  F.3d  667  (D.C.  Cir. 
2000),  affd  sub  nom.  New  York  v.  FEBC.  122  S.  Ct. 
1012  (2002). 

^  Regional  Transmission  Organizations,  Order  No. 
2000,  65  FR  809  (Janu^jy  6,  2000),  FERC  Stats.  & 
Regs.  \  31.089  (1999),  order  on  reh'g.  Order  No. 
2000-A.  65  FR  12,088  (February  25,  2000),  FERC 
Stats.  &  Regs  1 31.092  (2000),  petitions  for  review 
dismissed.  Public  Utility  District  No.  1  of 
Snohomish  County,  Wos/iington  v.  FERC.  272  F.3d 
607  (DC.  Cir.  2001). 

3  Regional  Transmission  Organizations.  64  FR 
31,389  (May  13,  1999),  FERC  Stats.  &  Regs.  132,541 
at  33,685  (1999)  (Notice  of  Proposed  Rulemaking). 


competitive  electricity  markets. 
However,  as  events  have  transpired, 
there  remain  significant  impediments  to 
competitive  markets  and  to  the 
infrastructure  needed  to  meet  our 
electric  energy  demand.  Unduly 
discriminatory  transmission  practices 
have  continued  to  occur  and 
inconsistent  design  and  administration 
of  short-term  energy  markets  has 
resulted  in  pricing  inefficiencies  that 
can  cause  rates  to  be  unjust  and 
unreasonable.  At  the  same  time,  the 
nature  of  the  electric  industry  has 
changed  in  a  way  that  makes  the 
development  of  competitive  wholesale 
markets  all  the  more  critical.  The 
electric  industry  has  evolved  from  one 
characterized  by  large,  vertically 
integrated  utilities  to  an  industry  with 
increasing  wholesale  trade  and 
increasing  numbers  of  independent 
buyers  and  sellers  of  wholesale  power 
seeking  non-discriminatory  access  to 
transmission  facilities.  PubUc  utilities 


today  purchase  significantly  more 
wholesale  power  to  meet  their  load  than 
in  the  past.  Indeed,  from  1989  through 
2000,  their  wholesale  purchases 
increased  from  18  percent  of  thefr  total 
available  electric  energy  to  over  37 
percent,  and  this  percentage  is  expected 
to  continue  to  grow.^ 

3.  The  Commission's  objectives  in  this 
third  rulemaking  initiative,  therefore, 
are  to  remedy  remaining  imdue 
discrimination  and  establish  a 
standardized  transmission  service  and 
wholesale  electric  market  design  that 
will  provide  a  level  playing  field  for  all 
entities  that  seek  to  participate  in 
wholesale  electric  markets.  The 
Commission  proposes  to  provide  new 
choices  through  a  flexible  transmission 
service,  and  an  open  and  transparent 
spot  market  ^  design  that  provides  the 
right  pricing  signals  for  investment  in 
transmission  and  generation  facilities, 
as  well  as  investment  in  demand 
reduction. 

4.  When  supply  and  demand  do  not 
support  fully  competitive  markets, 
market  design  should  provide 
protection  against  market  power.  We 
seek  in  this  ndemaking  to  put  in  place 
sufficient  regulatory  backstops  to 
protect  customers  against  the  exercise  of 
market  power  when  structures  do  not 
support  a  competitive  market.  Market 
monitoring  at  all  times,  and  market 
power  mitigation  when  needed,  are 
critical  pieces  of  this  initiative. 

5.  A  significant  impediment  to 
achieving  the  frdl  benefits  of 
competition  is  that  there  is  no  single  set 
of  ndes  governing  transmission  of 
electric  energy.  Not  only  does  the  Order 
No.  888  pro  forma  tariff  contain 
provisions  that  allow  different  t3rpes  of 
customers  to  be  treated  differently,  but 
there  also  are  conflicting  state  and 
Federal  rules  governing  the  use  of 
interstate  transmission  faciUties.  This 
provides  opportunities  for  transmission 
providers  to  establish  and  apply  nUes  in 
a  way  that  imduly  discriminates  against 
certain  classes  of  customers,  leads  to 


*  See  Section  III.C.  for  a  more  detailed  discussion. 

°The  term  "spot  market"  typically  refers  to  a 
trade  that  covers  a  short  period  in  the  very  near 
future.  Trading  in  an  independent  transmission 
system  operator  (ISO)  real-time  or  day-ahead  market 
is  referred  to  here  as  occurring  in  the  spot  market. 
In  the  Western  price  mitigation  order,  the 
Commission  defined  a  spot  market  trade  as  any 
trade  lasting  24  hours  or  less,  whether  a  bilateral 
trade  or  a  trade  occurring  in  an  organized  real-time 
or  day-ahead  market  that  does  not  match  up 
particular  sellers  and  buyers.  See  San  Diego  Gas 
and  Electric  Company  v.  Sellers  of  Energy  and 
Ancillary  Services  into  Markets  Operated  by  the 
California  Independent  System  Operator  and  the 
California  Power  Exchange,  95  FERC  1 61,418  at 
64.525  n.3  (2001).  We  will  adopt  this  meaning  for 
this  rulemaking. 


significant  transaction  costs  and 
threatens  reliability. 

6.  To  remedy  undue  discrimination, 
enhance  competition,  remove  economic 
inefficiencies  and  ensure  just  and 
reasonable  rates,  terms  and  conditions 
transmission  of  electric  energy,  the 
Commission  proposes  to:  Exercise 
jurisdiction  over  the  transmission 
component  of  bundled  retail 
transactions;  modify  the  existing  pro 
forma  transmission  tariff  to  include  a 
single  flexible  transmission  service 
(Network  Access  Service)  that  applies 
consistent  transmission  rules  for  all 
transmission  customers — wholesale, 
unbundled  retail  and  bundled  retail; 
and  provide  a  standard  market  design 
for  wholesale  electric  markets.  While  it 
is  critical  that  the  same  non-rate  terms 
and  conditions  be  applied  to  all 
transmission  uses,  including  bundled 
retail,  as  soon  as  possible,  we  intend  to 
work  closely  with  our  state  colleagues 
with  respect  to  transition  issues 
involving  bundled  retail  transmission 
rates 

7.  The  proposed  Network  Access 
Service  would  combine  features  of  both 
existing  open  access  transmission 
services — the  flexibility  and  resource 
and  load  integration  of  Network 
Integration  Transmission  Service;  and 
the  reassignment  rights  of  Point-to-Point 
Transmission  Service.  It  would  give  a 
customer  the  right  to  transmit  power 
between  any  points  on  the  transmission 
system — so  long  as  the  transaction  is 
feasible  imder  a  security-constrained 
dispatch. 

8.  We  expect  that  most  if  not  all 
entities  will  become  members  of  RTOs 
and  that  the  new  Network  Access 
Service  would  be  provided  through 
these  RTOs.  However,  this  rule  may 
become  effective  at  a  time  when  some 
transmission  owners  and  operators  have 
not  yet  become  members  of  functioning 
RTOs.  Thus,  we  propose  that  all 
transmission  owners  and  operators  that 
have  not  yet  joined  an  RTO  must 
contract  with  an  independent  entity  to 
operate  thefr  fransmission  facilities. 
This  proposed  rule  refers  to  both  the 
RTO  and  those  independent  entities  as 
"Independent  Transmission  Providers." 
An  Independent  Transmission  Provider 
would  have  no  financial  interest,  either 
directly  or  through  an  affiliate,  as 
defined  in  section  2(a)(ll)  of  the  Public 
Utility  Holding  Company  Act  (15  U.S.C. 
79b(a)(ll].  in  any  market  participant^  in 


^  A  market  participant  means:  (i)  Any  entity  that, 
either  directly  or  through  an  affiliate,  sells  or 
brokers  electric  energy,  or  provides  ancillary 
services  to  the  IRTO],  unless  the  Commission  finds 
that  the  entity  does  not  have  economic  or 
commercial  interests  that  would  be  significantly 
affected  by  the  IRTO'sl  actions  or  decisions:  and  (ii) 


the  region  in  which  it  provides 
transmission  services  or  in  neighboring 
regions.  We  propose  that  all 
Independent  Transmission  Providers 
administer  the  day-ahead  and  real-time 
markets.  As  discussed  infra,  we  also 
have  identified  long-term  planning  and 
expansion,  system  impact  and  facilities 
studies  and  transmission  transfer 
capability  calculations  (including 
postings  on  an  Open  Access  Same-time 
Information  System  (OASIS))  as  tasks 
that  must  be  done  on  a  regional  basis. 
Thus,  we  propose  that  all  Independent 
Transmission  Providers  perform  these 
tasks. 

9,  In  addition  to  creating  the  new 
Network  Access  Service,  the  revised 
tariff  would  include  requirements  to 
standardize  wholesale  electric  market 
design.  The  fundamental  goal  of  the 
Standard  Market  Design  requirements, 
in  conjunction  with  the  standardized     . 
transmission  service,  is  to  create 
"seamless"  wholesale  power  markets 
that  allow  sellers  to  transact  easily 
across  transmission  grid  boundaries  and 
that  allow  customers  to  receive  the 
benefits  of  lower-cost  and  more  reliable 
electric  supply.  For  example,  currently 
a  supplier  that  seeks  to  serve  load  in  a 
distant  state  may  need  to  cross  several 
utility  systems  or  independent  system 
operator  systems  (ISOs),  all  of  which 
have  different  rules  for  such  things  as 
reserving  and  scheduling  transmission 
and  scheduling  generation.  This  can 
either  result  in  an  efficient  transaction 
not  occurring  at  all  or  it  can  add 
significant  time  and  costs  to  the 
transaction.  Standard  Market  Design 
seeks  to  eliminate  such  impediments. 

10.  Central  to  the  Standard  Market 
Design  concept  is  its  reliance  on 
bilateral  contracts  entered  into  between 
buyers  and  sellers.  The  resource 
adequacy  requirement  strongly 
encourages  such  long-term  contracts. 
The  short-term  spot  markets  set  out 
below  are  intended  to  complement 
bilateral  procurement.  To  handle 
generation  imbalances  and  the 
procurement  of  ancillary  services,  the 
Commission  proposes  to  require  that  all 
Independent  Transmission  Providers 
operate  markets  for  energy  and  for  the 
procurement  of  certain  ancillary 
services  in  conjunction  with  markets  for 
transmission  service.  These  markets 
would  be  bid-based,  security- 
constrained  spot  markets  operated  in 
two  time  frames:  (1)  A  day  ahead  of  real- 
time operations,  and  (2)  in  real  time. 
The  adoption  of  a  market-based 


Any  entity  that  the  Commission  finds  has  economic 
or  commercial  interests  that  would  tie  significantly 
affected  by  the  IRTO's)  actions  or  decisions.  18  CFR 
35.34  (2)  ('2002). 
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locational  marginal  pricing  (LMP) 
transmission  congestion  management 
system  is  designed  to  provide  a 
mechanism  for  allocating  scarce 
transmission  capacity  to  those  who 
value  it  most,  while  also  sending  proper 
price  signals  to  encourage  short-term 
efficiency  in  the  provision  of 
transmission  service  as  well  as 
wholesale  energy,  and  to  encourage 
long-term  efficiency  in  the  development 
of  transmission,  generation  and  demand 
response  infrastructure.  We  expect  that 
market  participants  will  strike  an 
appropriate  bsdance  between  bilateral 
contracts  and  spot  market  transactions. 
Efficient  spot  markets  with  appropriate 
price  signals  bring  bilateral  and  spot 
market  prices  closer  together,  helping  to 
assure  customers  of  efficient  bilateral 
markets. 

11.  Several  changes  required  by 
Standard  Market  Design  promote  greater 
customer  access  to  low-cost  power.  We 
note  that  this  may  raise  concerns  that 
cheap  power  may  leave  one  region  for 
sale  in  another,  higher-priced  region. 
This  can  only  happen  with  generation 
that  is  not  aheady  under  contract  for 
purchase.  Thus,  customers  in  low-cost 
regions  can  ensiue  that  low-cost  power 
"stays  home"  by  contracting  for  that 
power.  This  way,  only  excess  power 
will  leave  the  region  to  serve  another 
market. 

12.  The  Commission  proposes  a 
pricing  policy  and  process  for 
recovering  the  costs  of  new  transmission 
investment  so  as  to  develop  the 
infrastructure  needed  to  support 
competitive  markets.  The  policy  builds 
on  the  price  signals  provided  by  the 
proposed  spot  market  design.  However, 
there  are  cases  where  LMP  price  signals 
alone  will  not  encourage  all  beneficial 
transmission  investments.  Therefore,  we 
propose  to  require  market  participants 
to  participate  in  a  regional  process  to 
identify  the  most  efficient  and  effective 
means  to  maintain  reliability  and 
eliminate  critical  transmission 
constraints. 

13.  Even  with  good  market  design 
rules,  current  supply  and  demand 
conditions  make  a  market  monitoring 
and  market  power  mitigation  plan 
necessary.  The  market  power  mitigation 
proposed  in  this  rule  would  rely  on  a 
combination  of  methods  to  protect 
against  the  exercise  of  market  power  by 
preventing  sellers  from  withholding 
economical  supplies  from  the  market, 
while  permitting  prices  to  reflect  true 
scarcity.  The  proposed  market  power 
mitigation  method  should  be  more 
restrictive  at  times  or  places  where  the 
exercise  of  market  power  is  more  likely 
to  occur  than  at  times  or  places  where 
th?  market  is  sufficiently  competitive. 


14.  However,  because  market  power 
mitigation  may  tend  to  suppress  scarcity 
prices  that  signal  the  need  for 
investment,  a  companion  mechanism 
besides  spot  prices  is  needed.  The 
Commission  proposes  a  resource 
adequacy  requirement  to  ensiue 
adequate  electric  generating, 
transmission  and  demand  response 
infrastructiue,  the  level  of  which  is  to  be 
determined  on  a  regional  basis. 
Recognizing  that  supply  planning  and 
retail  customer  demand  response  are  the 
states'  responsibility,  the  Commission 
proposes  a  resource  adequacy 
requirement  intended  to  complement 
existing  state  programs.  In  particiilar, 
the  Commission  proposes  that  an  RTO 
or  other  regional  entity  must  forecast  the 
region's  future  resoiuce  needs,  facilitate 
regional  determination  of  an  adequate 
futiue  level  of  resources  and  assess  the 
adequacy  of  the  plans  of  load-serving 
entities  ^  to  meet  the  regional  needs. 
Each  load-serving  entity  would  be 
required  to  meet  its  share  of  the  future 
regional  need  through  a  combination  of 
generation  and  demand  reduction. 

15.  In  summary,  in  this  proceeding, 
the  Commission,  pursuant  to  its 
authority  under  sections  205  and  206  of 
the  Federal  Power  Act,^  proposes  to: 

(1)  Establish  a  single  non- 
discriminatory open  access  transmission 
tariff  with  a  single  transmission  service 
(Network  Access  Service)  that  is 
applicable  to  all  users  of  the  interstate 
transmission  grid:  wholesale  and 
unbundled  retail  transmission 
customers,  and  bundled  retail 
customers; 

(2)  Require  all  public  utilities  that 
own.  control  or  operate  interstate 
transmission  facilities  to  become  an 
Independent  Transmission  Provider, 
turn  over  their  transmission  facilities  to 
an  Independent  Transmission  Provider 
or  contract  with  an  Independent 
Transmission  Provider  to  operate  their 
facilities.  An  Independent  Transmission 
Provider  is  any  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce,  that  administers 
the  day-ahead  and  real-time  energy  and 
ancillary  services  markets  in  connection 
with  its  provision  of  transmission 
services  pursuant  to  the  SMD  Tariff,  and 


^  A  load-serving  entity  is  an  entity,  including  a 
municipal  electric  system  and  an  electric 
cooperative,  authorized  by  law,  regulatory 
authorization  or  requirement,  agreement,  or 
contractual  obligation  to  supply  energy,  capacity, 
and/or  ancillary  services  to  retail  customers  located 
within  the  transmission  provider's  service  area, 
including  an  entity  that  takes  service  directly  from 
the  transmission  provider  to  supply  its  own  load  in 
the  transmission  provider's  service  area.  See  SMD 
Tariff  §1. 

"  16  use.  824d  and  824e  (1994). 


that  is  independent  {i.e.,  has  no 
finaAcial  interest,  either  directly  or 
through  an  affiliate,  as  defined  in 
section  2(a){ll)  of  the  Public  Utility 
Holding  Company  Act  (15  U.S.C. 
79b(a)(ll),  in  any  market  participant  in 
the  region  in  which  it  provides 
transmission  service  or  in  neighboring 
regions). 

(3)  Require  that  an  Independent 
Transmission  Provider  provide 
transmission  services  and  administer 
the  day-ahead  and  real-time  energy  and 
ancillary  services  markets; 

(4)  Establish  an  access  charge  to 
recover  embedded  transmission  costs 
based  on  a  customer's  load  ratio  share 
of  the  Independent  Transmission 
Provider's  costs,  and  would  be  paid  by 
any  customer  taking  power  off  ihe  grid;  ^ 

(5)  Use  LMP  as  the  system  for 
transmission  congestion  management 
and  provide  tradable  financial  rights — 
Congestion  Revenue  Rights  1°  as  a 
means  to  lock  in  a  fixed  price  for 
transmission  service; 

(6)  EstabUsh  a  preference  for  the 
auction  of  Congestion  Revenue  Rights, 
but  initially  allow  regional  flexibility  for 
a  foiu-year  transition  period  in 
determining  whether  to  allocate 
Congestion  Revenue  Rights  to  existing 
customers  or  auction  such  rights  such 
that  revenues  are  allocated  to  existing 
customers  to  hold  them  financially 
harmless; 

(7)  Establish  open  imbalance  energy 
markets  to  allow  all  market  participants 
to  buy  or  sell  their  imbalances  in  a  fair, 
efficient  and  non-discriminatory  market. 
Imbalance  markets  would  be  neutral 
towards  fuel  sources  and  treat  demand 
resources  on  an  equal  footing  with 
supply; 

18)  Permit  customers  under  existing 
contracts  to  receive  the  same  level  and 
quality  of  service  imder  Standard 
Market  Design  that  they  receive  imder 
their  current  contracts,  to  the  greatest 
extent  feasible; 

(9)  Establish  procediues  to  mitigate 
market  power  in  the  day-ahead  and  real- 
time markets  required  by  Standard 
Market  Design  and  mechanisms  for 
market  monitoring; 

(10)  Establish  procedures  to  assiue,  on 
a  long-term  regional  basis,  that  there  are 
adequate  transmission,  generation  and 
demand-side  resources; 

(11)  Provide  a  formal  role  for  state 
representatives  to  participate  in  the 


'' As  explained  in  section  IV.D.l,  current  long- 
term  point-to-point  customers  that  seek  to  receive 
Congestion  Revenue  Rights  would  also  pay  the 
access  charge. 

'"These  rights  were  called  "Transmission  Rights" 
in  the  Working  Paper  on  Standardized 
Transmission  Service  and  Wholesale  Electric 
Market  Design,  Docket  No.  RMOl-12-000  (Mar.  15, 
2002)  (hereinafter  Working  Paper). 
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decision-making  processes  of 
Independent  Transmission  Providers; 
and 

(12)  Clarify  the  obligation  of  all  users 
of  the  transmission  system  to  comply 
'With  all  appropriate  standards  for 
ensuring  system  security  and  reliability. 

16.  The  Commission's  focus  is  on 
promoting  the  development  of 
competitive  wholesale  markets  and  we 
do  not  intend  to  interfere  with  the 
legitimate  concerns  of  state  regulatory 
authorities.  It  remains  within  a  state's 
authority  to  determine  whether  or  not  to 
provide  retail  access.  Nevertheless,  the 
reforms  proposed  in  this  rulemaking 
will  benefit  customers  in  states  with  or 
vnthout  retail  access.  In  addition,  we 
seek  to  formally  involve  state 
representatives  in  the  decision-making 
processes  of  regional  entities.  We  also 
recognize  the  need  to  permit  parties  to 
continue  to  rely  on  existing  contracts 
and  scheduling  practices,  including 
those  involving  hydroelectric  power, 
and  these  are  hilly  accommodated 
under  Standard  Market  Design. 

17.  The  Commission  recognizes  that 
differences  exist  throughout  the  regions 
of  the  coimtry;  however,  the 
Commission's  goal  is  to  remedy  undue 
discrimination  by  standardizing 
transmission  service  and  wholesale 
electric  market  design  as  much  as 
possible.  We  propose  to  allow  certain 
regional  variations,  as  described  infm. 

18.  Finally,  the  Commission 
recognizes  that  implementation  of  a 
revised  open  access  transmission  tariff 
and  Standard  Market  Design  on  a 
nationwide  basis  may  take  some  time. 
Thus,  the  Commission  proposes  a 
phased  compliance  process.  By  July  31, 
2003,  all  public  utilities  that  ovm. 
operate  or  control  interstate 
transmission  facilities  must  file  revised 
open  access  trfmsmission  tariffs  (Interim 
Tariffs)  to  become  effective  September 
30,  2004,  that  reflect  the  inclusion  of 
bundled  retail  customers  as  eligible 
customers.  By  December  1,  2003,  all 
public  utilities  that  own,  control  or 
operate  interstate  transmission  facilities 
must  file  revised  open  access 
transmission  tariffs  (SMD  Tariffs),  to 
become  effective  no  later  than 
September  30,  2004,  or  such  other  time 
as  directed  by  the  Commission,  that 
reflect  all  of  the  remaining  revisions  and 
requirements  of  the  Final  Rule  in  this 
proceeding.  The  Commission  and  its 
staff  will  work  with  regional 
organizations  and  stakeholders  in 
fiaciUtating  full  and  efficient  compliance 
with  this  rule. 

19.  Below  in  Section  n  we  set  out  the 
relevant  developments  in  the  electric 
industry;  In  Section  in  and  Appendix  C 
we  explain  the  need  for  further  reform. 


In  Appendix  E,  we  discuss  various 
allegations  of  market  manipulation 
strategies  encountered  in  the  organized 
markets  and  how  Standard  Market 
Design  will  address  these  strategies.  In 
Section  IV  we  explain  our  specific 
remedy  for  pervasive  problems  in  the 
industry  consistent  with  our  statutory 
responsibilities.  In  Section  V,  we  set  out 
the  implementation  process  and  dates. 
Finally,  the  glossary  for  the  terms  used 
in  this  document  is  found  in  the 
Definitions  section  of  the  SMD  Tariff  in 
Appendix  B,  and  the  revisions  to  the 
Interim  Tariff  are  set  out  in  Appendix  A. 

n.  Background:  Order  No.  888  and 
Order  No.  2000 

A.  Order  Nos.  888  and  888-A 

20.  In  April  1996,  in  Order  No.  888, 
the  Commission  foimd  that  imduly 
discriminatory  and  anticompetitive 
practices  existed  in  the  electric 
industry,  and  that  public  utilities  that 
own,  control  or  operate  interstate 
transmission  facilities  had 
discriminated  against  others  seeking 
transmission  access.  It  determined  that 
non-discriminatory  open  access 
transmission  services,  including  access 
to  transmission  information,  and 
stranded  cost  recovery  were  the  most 
critical  components  of  a  successful 
transition  to  competitive  wholesale 
electricity  markets.^ ^  The  Commission 
stated  that  its  goal  was  to  ensure  that 
customers  have  the  benefits  of 
coinpetitively  priced  generation. 

21.  Order  No.  888  required  all  public 
utilities  that  ovtm,  control  or  operate 
facihties  used  for  transmitting  electric 
energy  in  interstate  commerce  to:  (1) 
File  open  access  non-discriminatory 
transmission  tariffs  containing  certain 
minimum,  non-price  terms  and 
conditions,  and  (2)  functionally 
unbundle  wholesale  power  services 
from  transmission  services. ^^ 
Functional  unbundling  requires  public 
utilities  to:  (1)  Take  wholesale 
transmission  services  under  the  same 
tariff'of  general  applicability  as  they 
offer  their  customers;  (2)  state  separate 
rates  for  wholesale  generation, 
transmission,  and  ancillary  services; 
and  (3)  rely  on  the  same  electronic 
information  network  that  their 
transmission  customers  rely  on  to  obtain 
information  about  the  utilities' 
transmission  systems. ^^  In  Order  No. 
889,  issued  conciurent  with  Order  No. 
888,  the  Commission  also  imposed 
standards  of  conduct  governing 
communications  between  the  utility's 


transmission  and  wholesale  power 
functions,  to  prevent  the  utility  from 
giving  its  power  marketing  arm 
preferential  access  to  transmission 
information.  1^  Under  Order  No.  889,  all 
public  utilities  that  own,  control  or 
operate  facilities  used  in  the 
transmission  of  electric  energy  in 
interstate  commerce  are  required  to 
create  or  participate  in  an  OASIS  that 
provides  existing  and  potential 
transmission  customers  the  same  access 
to  transmission  information  that  will 
enable  them  to  obtain  open  access  non- 
discriminatory transmission  service. 

22.  The  Commission  declined  to 
require  corporate  imbundling  at  the 
time  of  Order  No.  888,  and  stated 
instead  that  efforts  to  remedy  undue 
discrimination  should  begin  by 
requiring  the  less  intrusive  functional 
unbundling  approach. ^^  While  the 
Commission  in  Order  No.  888 
encouraged  the  creation  of  ISOs  and  set 
forth  eleven  principles  for  assessing  ISO 
proposals  submitted  to  the  Commission, 
it  did  not  mandate  regional 
organizations.^^  The  Commission  in 
Order  No.  888  stated: 

(W)e  see  many  benefits  in  ISOs,  and 
encourage  utilities  to  consider  ISOs  as  a  tool 
to  meet  the  demands  of  the  comp>etitive 
marketplace.  As  a  further  precaution  against 
discriminatory  behavior,  we  will  continue  to 
monitor  electricity  markets  to  ensure  that 
functional  unbundling  adequately  protects 
transmission  customers.  At  the  same  time, 
we  will  analyze  all  alternative  proposals, 
including  formation  of  ISOs,  and,  if  it 
becomes  apparent  that  functional  unbundling 
is  inadequate  or  unworkable  in  assuring  non- 
discriminatory open  access  transmission,  we 
will  reevaluate  our  position  and  decide 
whether  other  mechanisms,  such  as  ISOs, 
should  be  required.  '^ 

Order  No.  888-A  reaffirmed  the  findings 
of  Order  No.  888.  The  Court  of  Appeals 
for  the  District  of  Columbia  Circuit 
upheld  the  orders  "in  nearly  all 
respects."  '*  The  Supreme  Court 
recently  affirmed.*^ 

23.  A  number  of  significant 
developments  took  place  in  the  electric 
utility  industry  following  issuance  of 
Order  No.  888.  All  public  utilities  filed 
non-discriminatory,  open  access 
transmission  tari&  stating  rates,  terms 
and  conditions  for  comparable 


i>  See  Order  No.  888  at  31,652. 
<2  See  id.  at  31,635-36. 
>3  See  id.  at  31,654. 


'*  See  Open  Access  Same-Time  Information 
System  and  Standards  of  Conduct.  Order  No.  889. 
61  FR  21,737  (April  24  1996),  FERC  Stats.  &  Regs 
1  31,035  at  31,588-91  (1996),  order  on  re/i'g.  Order 
No.  889-A,  62  FR  12,484  (March  4.  1997).  FERC 
Stats.  &  Regs.  1  31.049  (1997). 

'»  See  Order  No.  888  at  31 ,654. 

'•Seeid.  8131,730-32. 

"/d.  at  31,655. 

'"Transmission  Access  Policy  Study  Group.  225 
F.3dat681. 

'»S«  New  York  v.  FEBC.  122  S.Ct.  1012 
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wholesale  transmission  service  to  third- 
party  users  of  their  transmission 
systems.  With  the  advent  of  OASIS 
systems,  improved  information  about 
transmission  systems  became  available 
to  all  participants  in  the  bulk  power 
market  at  the  same  time  that  it  was 
available  to  utilities'  own  wholesale 
merchant  functions  and  wholesale 
marketing  affiliates  (although  further 
information  improvements  are  still 
needed).  New  generation  resources  were 
developed  in  areas  that  had  experienced 
generation  shortages.^"  Regional  trading 
patterns  have  expanded.  In  addition,  the 
Commission  granted  a  large  number  of 
merger  applications  and  applications  to 
charge  market-based  fates,  effecting 
structural  changes  in  the  industry.  The 
industry  thus  became  less  localized  and 
more  regionalized,  with  a  growing  need 
for  regional  planning  and  regulation. 
And  as  part  of  that  regionalization,  the 
Commission  also  approved  volimtary 
ISOs  in  five  regions  of  the  country — 
New  England,  New  York,  PJM.^i  the 
Midwest  and  California  (an  ISO  was 
also  formed  in  ERCOT,  but  it  is  not 
under  the  Commission's  full 
jurisdiction).  These  ISOs  are  the 
precursors  to  regional  entities  identified 
as  RTOs,  in  the  Commission's  Order  No. 
2000,  discussed  below. 

B.  Order  No.  2000 

24.  Order  No.  2000,  issued  in 
December  1999,  was  the  Commission's 
second  major  step  toward  establishing 
competitive  wholesale  power  markets 
and  eliminating  residual  undue 
discrimination  in  interstate 
transmission  services.  It  identified  two 
broad  categories  of  impediments  to 
competitive  electricity  markets:  (1)  The 
engineering  and  economic  inefficiencies 
inherent  in  the  current  operation  and 
expansion  of  the  transmission  grid,  and 
(2)  continuing  opportimities  for 
transmission  owners  to  imduly 
discriminate  in  the  operation  of  their 
transmission  systems  so  as  to  favor  their 
own  (or  their  affiliates')  power 
marketing  activities.22  Further,  evidence 


2°  See  Staff  Report  to  the  Federal  Energy 
Regulatory  Commission  on  the  Causes  of  the  Pricing 
Abnormalities  in  the  Midwest  During  |une  1998 
(1998).  available  in  http://www.ferc.gov/electric/ 
mastback.pdf. 

2'  The  PJM  ISO  takes  its  name  from  the  former 
Pennsylvania.  New  Jersey.  Maryland  Power  Pool, 
which  serves  New  Jersey.  Maryland.  Delaware. 
much  of  eastern  Pennsylvania,  the  District  of 
Columbia,  and  a  small  area  of  Virginia. 

"Order  No.  ZOOO  identified  four  specific  areas  of 
concerns:  (1)  Calculation  and  posting  of  Available 
Transfer  Capability  in  a  maimer  favorable  to  the 
transmission  provider  (2)  standards  of  conduct 
violations;  (3)  line  loading  relief  and  congestion 
management:  and  (4)  OASIS  sites  that  are  difTicult 
to  use.  See  Order  No.  2000  at  31.005  n.69.  The  order 
also  identified  parallel  path  flows,  plaiming  and 
investing  in  new  transmission  focilities.  pancaking 


indicated  that  local  management  of  the 
transmission  grid  by  many  individual 
vertically  integrated  utilities  was 
inadequate  to  support  the  efficient, 
reliable  regionwide  operation  that  was 
needed  for  continued  development  of 
competitive  markets.  The  Commission 
concluded  that  establishing 
independent  RTOs  would  eliminate 
residual  imdue  discrimination  in 
transmission,  enhance  the  benefits  of 
competitive  electricity  markets,  and 
could:  (1)  Improve  efficiency  in 
transmission  grid  management;  (2) 
improve  grid  reliability;  (3)  remove 
remaining  opportimities  for 
discriminatory  transmission  practices; 
(4)  improve  market  performance;  and  (5) 
facilitate  lighter-handed  regulation.  The 
Commission  anticipated  that  formation 
of  regional  transmission  grids  would 
result  in  a  substantial  cost  savings  to  the 
electric  utility  industry  and  its 
customers. 23 

25.  Order  No.  2000  encouraged  all 
transmission  owners  to  voluntarily 
place  their  transmission  facilities  in  the 
hands  of  appropriate  RTOs.  The 
Commission  stated  that  RTOs  could 
include  ISOs  or  independent  for-profit 
transmission  companies  (ITCs). 
However,  all  RTOs  must  meet  foiu- 
minimum  characteristics  and  eight 
minimum  functions  that  were  identified 
in  Order  No.  2000,  and  also  must  have 
an  open  architectiue  framework  that 
would  permit  an  RTO  and  its  members 
flexibility  to  improve  their  structures 
over  time.  2* 

26.  Following  Order  No.  2000,  some 
transmission-owning  public  utilities 
began  to  file  proposals  to  participate  in 
RTOs.  The  process  has  been  slow  for 
several  reasons,  one  of  which  is 
stakeholder  imcertainty  about  what  the 
Commission  would  require  for  RTO 
approval — not  only  for  the  RTO  scope 
and  independence  characteristics,  but 
also  regarding  such  RTO  fimctions  as 
congestion  management  and  market- 
oriented  provision  of  ancillary  services. 

27.  Order  No.  2000  called  for  RTOs  to 
be  in  operation  across  the  nation  by 
December  2001.  To  date,  there  is  only 
one  RTO  fully  approved  by  the 
Commission,  the  Midwest  ISO,  which 


of  access  charges,  the  absence  of  secondary  markets 
in  transmission  service  and  the  possible 
disincentives  created  by  the  level  and  structure  of 
transmission  rates.  See  id.  at  31,014. 

"  See  id.  at  30.993. 

^*The  four  RTO  characteristics  are:  (1) 
Independence;  (2)  scope  and  regional  configuration; 
(3)  operational  authority;  and  (4)  short-term 
reliability.  The  eight  RTO  functions  are:  (1)  Tariff 
administration  and  design;  (2)  congestion 
management;  (3J  parallel  path  flow;  (4)  ancillary 
services;  (5)  OASIS,  Total  Transfer  Capability  and 
Available  Transfer  Capability;  (6)  market 
monitoring:  (7)  piaiming  and  expansion;  and  (8) 
interregional  coordination.  See  Order  No.  2000  at 
30.993-94. 


began  operating  in  early  2002.25  jhe 
Midwest  ISO  is  large.  It  stretches  from 
an  eastern  boimdary  in  western 
Peiuisylvania  westward  to  the  Rocky 
Moimtains,  northward  into  Manitoba, 
Canada  and  southward  to  the  Texas 
border. 

28.  Although  progress  vdth 
Commission-approved  RTOs  has  been 
slow,  regionalization  has  also  occurred 
through  the  ISO  formation  process  that 
was  encouraged  in  Order  No.  888.  The 
Northeast  and  California  ISOs  are 
engaged  in  a  process  to  become 
Commission-approved  RTOs  or  to  join 
larger  RTOs.  In  eastern  North  America, 
close  coordination  is  developing 
between  U.S.  and  Canadian 
transmission  systems  and  market 
designs. 

29.  In  addition  to  the  Midwest  ISO, 
the  Commission  has  provisionally 
approved  other  RTOs.^e  and  authorized 
operation  of  ITCs  that  operate  under  an 
RTO  umbrella.27  The  Commission  also 
ordered  Northeastern  and  Southeastern 
RTO  applicants,  including  some 
applicants  whose  RTO  proposals  had 
been  provisionally  approved,  into 
mediation  proceedings  to  facilitate  the 
formation  of  RTOs  in  those  areas.^^  The 
Conunission  further  noted  that  a  "west 
wide  RTO,  or  a  seamless  integration  of 
Western  RTOs,  is  the  best  vehicle  for 
designing  and  implementing  a  long-term 
regional  solution"  to  the  West's  electric 
generation  supply  crisis.^^ 


*5  See  Midwest  Independent  System  Operator, 
Inc..  97  FERC 1  61,326  (2001). 

"See  GridSouth  Transco,  LLC,  94  FERC  1  61,273 
(2001);  GridFlorida.  LLC.  94  FERC  161,363  (2001); 
and  PJM  Interconnection.  LLC,  96  FERC  161,061 
(2001). 

2'; See  TRANSLink  Transmission  Company, 
L.L.C..  et  al.,  99  FERC  161.106  (2002)  (authorizing 
operation  of  ITC  within  the  Midwest  ISO),  reh'g 
pending,  (Docket  Nos.  ECOl-156-001  et  al; 
Alliance  Companies,  et  al,  99  FERC  161,105  (2002) 
(authorizing  the  operation  of  an  ITC). 

2"  See  Regional  Transmission  Organizations,  96 
FERC  161,065  (2001)  (initiating  mediation 
proceedings  between  Northeastern  RTO  applicants); 
Regional  Transmission  Organizations,  96  FERC 
161,066  (2001)  (initiating  mediation  proceedings 
between  Southeastern  RTO  applicants). 

^*  Removing  Obstacles  to  Increased  Electric 
Generation  and  Natural  Gas  Supply  in  the  Western 
United  States.  94  FERC  161.272  at  61.974  (2001). 
A  coalition  of  Western  utilities  (RTO  West  Filing 
Utilities)  filed  a  proposal  on  October  16,  2001  to 
create  RTO  West.  The  Commission  granted  several 
of  the  RTO  West  Filing  Utilities'  requests  for 
declaratory  order  on  April  26,  2001,  finding  some 
of  RTO  West's  proposed  characteristics  and 
functions  compliant  with  Order  No.  2000.  See 
Avista  Corporation,  et  al..  95  FERC  161,114  (2001). 
The  RTO  West  Filing  Utilities  then  filed  a  proposal 
for  Stage  2  of  RTO  West's  creation  on  March  28. 
2(X)2.  The  Stage  2  proposal  is  intended  to  enable 
the  Commission  to  determine  whether  the  RTO 
West  proposal  fiilfiUs  all  of  the  Order  No.  2000 
characteristics  and  functions.  See  Stage  2  Filing  and 
Request  for  Declaratory  Order  Pursuant  to  Order 
2000  at  5,  Docket  No.  RTOl-35-000  (Mar.  28.  2002). 
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30.  The  following  section  and  related 
Appendix  C  discuss  specific  features  of 
today's  wholesale  electricity  markets 
that  inhibit  the  development  of 
competition  and  efficient  regional 
markets,  and  identify  areas  in  which  the 
Commission  must  direct  reforms  to 
eliminate  remaining  imdue 
discrimination  and  inefficiencies,  and 
ensure  just  and  reasonable  rates. 

m.  Need  for  Reform 

A.  Undue  Discrimination  and 
Impediments  to  Competition  Remain 

31.  Since  the  issuance  of  Order  Nos. 
888  and  2000,  it  has  become  clear  that 
additional,  mandatory  measures  are 
needed  to  achieve  the  goals  of  non- 
discriminatory transmission  access  and 
competition  in  electricity  markets. 
Vertically  integrated  transmission 
owners  and  operators  continue  to  use 
their  interstate  transmission  facilities  in 
ways  that  inhibit  competition  in 
wholesale  power  maricets  as  well  as 
competition  in  those  retail  power 
markets  where  states  have  adopted  retail 
choice.  The  discriminatory  preferences 
that  these  transmission  owners  and 
operators  give  to  their  own  uses  of  the 
interstate  transmission.grid  to  serve 
their  retail  customers  (whether  or  not 
they  are  in  retail  choice  states)  results  in 
discrimination  against,  and  in  costs 
being  borne  by,  other  wholesale  and 
retail  customers  who  also  rely  on  the 
interstate  transmission  fecilities  to  buy 
power.  The  discriminatory  pref^ences 
also  create  barriers  to  new  sellers  that 
could  provide  lower-cost  power.  This 
could  result  in  higher  prices  to  the 
native  load  served  by  the  transmission 
owner.  For  example,  transmission- 
dependent  utilities  3°  and  other  load- 
serving  entities  need  the  interstate 
transmission  facilities  to  move  power 
they  are  purchasing  by  contract  from 
distant  generators  or  suppliers,  but 
allege  that  despite  the  requirements  of 
Order  No.  888,  they  are  denied 
comparable  access  to  the  grid.  Similarly, 
new  generators  wishing  to  compete  in 
wholesale  markets  or  for  retail 
customers  in  retail  choice  states  tell  us 
that  they  are  denied  comparable  access 
to  the  grid,  thus  inhibiting  entry  of  new, 
lower-cost,  efficient  and 
environmentally  superior  power 
suppliers. 

32.  The  Commission  recenUy  has 
taken  additional  steps  to  address  some 
of  the  remaining  impediments  to  non- 
discriminatory transmission  access  and 
competition  in  wholesale  power 


markets.  For  example,  the  Commission's 
recenUy  issued  Generator 
Interconnection  proposed  rule  seeks  to 
remove  one  particular  type  of  imdue 
discrimination  occiuring  in  the 
marketplace — barriers  to  obtaining 
intercoimections  to  the  interstate 
transmission  grid — so  that  new 
generators  can  compete  with  vertically 
integrated  transmission  providers  to 
serve  load.^^  However,  this  initiative 
will  resolve  only  one  aspect  of 
remaining  discriminatory  practices. 
Other  opportunities  for  vertically 
integrated  transmission  providers  to 
operate  in  ways  that  fevor  their  own 
generation  remain  within  the  construct 
of  the  pro  forma  tariff  [e.g.,  preferences 
for  native  load  and  network  customers 
to  reserve  transmission  capability, 
differing  transmission  services  that  raise 
barriers  to  competition,  the  lack  of 
inclusion  of  all  services  under  the  same 
taiiS).  As  noted  in  Order  No.  2000, 
"perceptions  of  discrimination  are 
significant  impediments  to  competitive 
markets.  Efficient  and  competitive 
markets  will  develop  only  if  market 
participants  have  confidence  that  the 
system  is  administered  fairly."^^ 

33.  Furthermore,  it  has  become 
apparent  that  there  are  also 
opportimities  to  discriminate  and  to 
hinder  an  efficient,  competitive 
marketplace  due  to  the  absence  of 
standardization  with  respect  to  market 
rules  and  practices  within  and  between 
regional  markets.  So-called  "seams" 
problems  [e.g.,  different  rules  and 
diflferent  pricing  systems)  create 
transaction  costs  and  artificial  barriers 
to  trade.  These  problems  inhibit  the 
Commission  from  fulfilling  its  statutory 
responsibility  to  ensiu«  that  customers 
receive  reliable  power  supplies  at  the 
lowest  reasonable  costs.^^ 

34.  Finally,  iimovation  that  the 
Commission  expected  to  see  with 
respect  to  new  service  offerings  has 
been  sporadic  and  imsteady. 


3°  A  transmission-dependent  utility  is  a  utility 
that  does  not  own  generation  and  relies  on  its 
neighboring  utilities  to  transmit  power  to  it  that  it 
purchases  from  its  suppliers. 


"  See  Standardization  of  Generator 
IntercoimectioD  Agreements  and  Procedures,  67  FR 
22,249  (May  2.  2002),  FERC  Stats.  &  Regs.  132,560 
at  34.174  (2002)  (Notice  of  Proposed  Rulemaking). 
The  proposed  rule  defines  intercoimection  study 
time  frames  and  grants  all  generators  the 
opportunity  to  be  treated  as  competing  network 
resources  in  meeting  load  and  load  growth.  See  id. 
at  34,243-45. 

'2  Order  No.  2000  at  31 .01 7.  Lack  of  market 
confidence  may  lead  to  a  reluctance  on  the  part  of 
market  participants  to  share  operational  real-time 
and  planning  data  with  transmission  providers 
because  of  the  suspicion  that  they  could  be 
providing  a  competitive  advantage  to  their  affiliated 
power  marketers.  It  may  also  deter  generation 
expansion  and  lead  to  the  perception  that  the 
transmission  provider's  generation  is  more  reliable, 
thereby  reducing  competition  and  raising  prices  for 
customers.  See  id. 

^^  See  FPC  v.  Hope  Natural  Gas  Company.  320 
U.S.  591.610(1944). 


Iimovations  in  transmission  control  and 
pricing  (e.g.,  ISO  control  of  transmission 
and  LMP  for  generation  and 
transmission  services  in  the  Northeast, 
RTO  formation  in  the  Midwest),  while 
impressive,  have  been  slow  to  take  root 
in  other  regions  of  the  coiuitry.  The  pro 
forma  tariff  was  envisioned  as  the 
baseline  above  which  transmission 
providers  were  encoiu'aged  to  develop 
competitive  and  customer-responsive 
service  offerings.  But  Florida  Power 
Corporation's  network  contract  demand 
service,  a  hybrid  of  Network  Integration 
Transmission  Service  and  Point-to-Point 
Transmission  Service  featiu^s,^*  and 
Duke  Energy  Corporation's  "recallable 
long-term  firm"  service  ^^  are  the  only 
noteworthy  new  services  accepted  by 
the  Commission  for  use  with  a  single 
utility's  open  access  transmission  tariff. 
Other  proposed  pro  forma  tariff 
revisions  amounted  to  littie  more  than 
working  around  the  edges  of  the  existing 
services  and  procedures  and  did  not 
produce  more  com[>etitive  transmission 
service  that  reduces  overall  electricity 
costs. 

35.  Most  ISOs  recenUy  introduced 
centralized  short-term  real-time  hourly 
markets  and  day-ahead  markets  for 
energy  [i.e.,  spot  markets)  where  sellers 
sell  into  the  market  and  buyers  buy  from 
the  market  without  matching  a 
particular  seller  with  a  particular  buyer. 
In  such  organized  spot  markets,  there  is 
a  single  market  clearing  price 
established  that  is  received  by  all 
generators  who  bid  into  the  market 
below  that  price  and  is  paid  by  all  load 
that  bids  in  above  that  price.  However, 
the  ability  of  customers  to  bid  demand 
reductions  into  the  spot  market  in 
response  to  supplier  prices  is  still 
limited  and  neieds  to  be  improved 
significanUy  for  short-term  markets  to 
operate  more  competitively.  Further, 
while  there  have  been  benefits  of  market 
development  in  the  Northeast  (PJM, 
New  York  ISO,  ISO-New  England). 
Texas  and  California  (during  the  first 
two  years  of  its  restructiuing),  the 
Midwest  ISO  is  still  in  the  formative 
stages  of  operation  with  respect  to 
markets,  and  few  market  benefits  have 
materialized  in  the  Southeast  and  West. 

B.  Specific  Instances  of  Undue 
Discrimination  and  Impediments  to 
Competition 

36.  The  specific  reasons  for  requiring 
reform  are  many.  Market  participants 

"  See  Florida  Power  Corporation,  81  FERC  1 
61.247(1997). 

"  See  Duke  Energy  Corporation.  88  FERC  1 
61.184.  reh'g  denied.  89  FERC  1  61.190  (1999). 
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have  identified,  through  formal 
complaints,  hotline  calls,  public 
conferences,  and  pleadings,  the 
difficulties  they  have  experienced  in 
gaining  equal  access  to  the  transmission 
grid  to  compete  with  vertically 
integrated  utifities  to  serve  load.  Much 
of  this  problem  is  directly  attributable  to 
the  remaining  ability  of  such  vertically 
integrated  utilities  (and  the  existence  of 
sufficient  incentives)  to  exercise  some 
degree  of  transmission  market  power  in 
order  to  protect  their  own  generation 
market  share.  Further  complicating 
transmission  access  is  the  fact  that  not 
all  transmission  service  is  provided 
imder  the  rates,  terms  and  conditions  of 
the  Commission's  pro  forma  tcuiff. 
Rather,  over  60  percent  of  load  has  been 
subject  to  various  state  rules  governing 
the  transmission  component  of  bundled 
retail  transactions.  Independent 
transmission  service  imder  a  common 
set  of  rides  would  solve  many  of  these 
problems. 

37.  Nevertheless,  new  problems  have 
been  created  by  some  of  the  market 
design  experiments.  In  regions  of  the 
coimtry  where  the  separation  of 
transmission  from  generation  has  been 
addressed  through  the  creation  of  ISOs 
(which,  in  some  instances,  have  placed 
nearly  all  load  under  a  single  tariff), 
market  design  flaws  create  inefficiencies 
in  the  marketplace  and  opportimities  for 
the  exercise  of  market  power. 
Conflicting  market  rules  and  procedures 
in  neighboring  ISOs  have  created  or 
perpetuated  seams  problems  that 
impede  the  economic  flow  of  power 
from  one  region  to  another.  All  of  these 
problems  have  hindered  the  progress 
towards  competitive  regional  electricity 
mai'kets.  Standard  Market  Design  is 
intended  to  address  these  problems. 

1.  Transmission  Market  Power  by 
Utilities  That  Are  Not  Independent 

38.  By  differing  means.  Order  Nos. 
888  and  2000  attempt  to  effect  open 
access  transmission  by  reducing  the 
abihty  of  transmission  owners  that  also 
own  generators  to  act  in  anticompetitive 
or  unduly  discriminatory  ways  against 
other  generators.  In  both  orders,  the 
Commission  attempted  to  move  the 
electric  industry  inte  a  competitive 
wholesale  market  without  mandating 
corporate  restructuring.  Through  Order 
Nos.  888  and  2000,  the  Conunission 
required  open  access  to  public  utility 
transmission  systems,  encouraged  the 
formation  of  ISOs  and,  later,  RTOs  to 
achieve  control  of  the  transmission  grid 
by  entities  that  are  independent  from 
generation  marketing  or  sales.  However, 
only  limited  portions  of  the  country 
have  moved  beyond  the  basic 
requirements  of  open  access  [&.g.. 


through  the  voluntary  divestiture  of 
generation  or  establishment  of  RTOs, 
ISOs,  or  rrCs).  In  the  rest  of  the  country, 
the  remaining  corporate  ties  between 
generation  and  transmission  within 
public  utilities  have  proven  problematic 
for  transmission  access.  Thus,  across 
most  of  the  nation,  barriers  to  entry 
remain  for  new  generators  and  new 
load-serving  entities. 

39.  A  large  portion  of  this  problem  is 
directly  attributable  to  the  continued 
ability  of  vertically  integrated 
transmission  providers  to  exercise  some 
degree  of  transmission  market  power  to 
advantage  their  own  or  affiUated 
generation.  The  longer  the  vertically 
integrated  transmission  provider  can 
use  access  to  interconnection  or 
transmission  service  to  delay  or  prevent 
entry  of  competing  generators  to  its 
service  territory,  the  longer  it  can  profit 
from  its  own  generation  sales  with  a 
limited  threat  of  competition.  Vertically 
integrated  transmission  providers  have 
found  numerous  ways  to  delay  or 
prevent  entry  of  competitors,  some 
within  the  existing  rules  and  some  by 
exceeding  reasonable  discretion 
afforded  to  the  transmission  provider. 
All  of  these  are  difficult  to  monitor  or 
prevent  with  behavioral  ndes.^e 

40.  As  pari  of  Standard  Market 
Design,  we  propose  that  an  Independent 
Transmission  Provider  operate  dl 
transmission  facilities.  The  requirement 
for  independent  control  of  the 
transmission  grid,  preferably  by  an  RTO, 
resolves  these  types  of  problems. 

a.  Load  Growth 

41.  Under  the  ciurent  pro  forma  tariff, 
a  transmission  provider  is  required  to 
plan  its  system  to  allow  customers  with 
existing  long-term  contracts  to  extend, 
or  roll  over,  those  contracts.^^  However, 
the  transmission  provider  has  a  right  to 
recall  that  transmission  capacity  if  it 
identified  in  the  initial  agreement  with 
the  customer  that  it  had  projected  native 
load  growth  that  would  require  that 
transmission  capacity.  ^^  Transmission 
providers  have  failed  to  identify  any 
native  load  growth  at  the  time  of  the 
initial  agreement,  and  disputes  have 
arisen  with  customers  claiming  they 
were  denied  the  ability  to  roll  over  their 
contracts  because  the  transmission 
provider  claimed,  well  after  the  contract 
was  executed,  that  the  transmission 


36  See  Working  Paper  at  21  (Mar.  15,  2002);  see 
also  Comment  of  the  Staff  of  the  Bureau  of 
Economics  and  Office  of  General  Counsel  of  the 
Federal  Trade  Commission,  Docket  No.  RMOl-12- 
000  duly  23.  2002). 

''  See  Section  2.2  of  the  current  pro  forma  tariflF. 

5»  See  Order  No.  888-A  at  30.277. 


capacity  at  issue  was  required  to  serve 
native  load  growth.  ^^ 

42.  In  Standard  Market  Design,  we 
propose  to  eliminate  the  preference  for 
future  native  load  growth.  Instead,  since 
Congestion  Revenue  Rights  will  be  used 
to  assiu^  price  certainty,  Congestion 
Revenue  Rights  will  be  apportioned 
based  on  historical  use  or  by  an  auction, 
neither  of  which  grants  preference  for 
future  load  growth  by  a  particular 
supplier;  this  approach  resolves  these 
concerns. 

b.  Delays  in  Responding  to  Requests  for 
Service 

43.  Another  type  of  anticompetitive 
behavior  centers  on  a  vertically 
integrated  transmission  provider 
delaying  the  processing  of  a 
competitor's  request  for  new 
transmission  service  or  interconnection 
(including  the  related  system  impact  or 
facilities  studies).  Transmission 
providers  have  done  so  by  failing  to 
follow  time  lines  or  expansively 
interpreting  the  tariff  procedures.  These 
delays  may  be  enough  to  cause  the 
competing  generator  to  lose  the  sale, 
particularly  if  the  potential  customer  is 
concerned  that  it  may  lose  service 
completely  if  it  does  not  stay  with  the 
transmission  provider.*" 

44.  Under  Standard  Market  Design, 
these  types  of  delays  are  resolved 
through  the  requirement  for  an 
independent  entity,  preferably  an  RTO, 
to  perform  studies  and  calcidate 
available  transfer  capability  (ATC),*^ 
since  an  independent  entity  would  have 
no  incentive  to  favor  one  customer  over 
another. 


'*  See  Public  Service  Company  of  New  Mexico  v. 
Arizona  Public  Service  Co..  99  FERC  1  61,162 
(2002),  for  a  recent  example.  In  this  case,  the 
Commission  directed  APS  to  grant  PSNM's  request 
to  extend  its  contract  for  60  MW  of  Point-to-Point 
Transmission  Service.  APS  had  attempted  to  deny 
the  rollover  request  on  the  basis  that  it  had  verbally 
informed  PSNM  that  capacity  would  not  be 
available  due  to  APS's  future  native  load  growth. 
The  Commission  restated  the  principle  that  a 
transmission  provider  can  deny  a  customer  the 
ability  to  roll  over  its  long-term  firm  service 
contract  only  if  the  transmission  provider  includes 
in  the  service  agreement  a  specific  limitation  based 
on  reasonably  forecasted  native  load  needs  that  will 
use  the  transmission  capacity  provided  under  the 
contract  at  the  end  of  the  contract  term. 

*°  See  Kinder  Morgan  Power  Co.  v.  Southern 
Company  Services.  Inc.,  97  FERC  1  61,240  (2001), 
re/i'g  denied,  98  FERC  1  61,044  (2002)  (finding 
Southern's  interconnection  procedures  delayed  and 
discriminated  against  customer's  ability  to  develop 
new  projects). 

*'  The  Commission  used  the  term  "Available 
Transmission  Capability"  in  Order  No.  888  to 
describe  the  amount  of  additional  capability 
available  in  the  transmission  network  to 
accommodate  additional  transmission  services.  To 
be  consistent  with  the  term  generally  accepted 
throughout  the  industry,  "Available  Transfer 
Capability"  will  be  used. 


c.  Scheduling  Advantages 

45.  A  vertically  integrated 
transmission  provider  has  a  structural 
advantage  over  many  competitors  to 
make  economy  sales  or  to  serve  its  own 
load,  primarily  because  it  has  a  large 
portfolio  of  both  generators  and  loads.  A 
competitor  with  access  only  to 
generation  outside  of  the  control  area 
and  no  native  load  has  to  identify  the 
delivery  point  of  its  power  before  being 
able  to  secure  transmission  service.  But 
a  vertically  integrated  transmission 
provider  does  not  have  to  identify  a 
specific  location  on  the  grid  to  serve  its 
load  because  its  load  is  dispersed  across 
its  entire  system.  A  vertically  integrated 
transmission  provider  also  does  not 
have  to  identify  a  single  generation 
location,  but  can  run  a  combination  of 
its  own  generators  or  purchase  from 
lower  cost-suppliers  inside  or  outside  of 
its  system.  It  can  schedule  purchased 
power  to  one  of  its  ovra  loads  (in  place 
of  power  from  one  of  its  own  generators) 
in  order  to  secure  transmission  service 
for  the  piux:hase.  Later,  it  can  find  a 
buyer  for  the  power  and  schediUe 
transmission  service  from  one  of  its 
internal  generators  to  the  load.  This 
often  is  enough  of  a  scheduling 
advantage  over  a  competing  supplier  to 
ensure  that  the  transmission  provider 
(or  its  affiliated  power  marketer)  gets  the 
sale. 

46.  While  it  is  true  that  all  network 
customers  have  these  same  rights  and 
abilities,  in  many  areas  of  the  country 
the  only  customer  using  network  service 
is  the  vertically  integrated  transmission 
provider.  Moreover,  the  vertically 
integrated  transmission  provider's  size 
of  resources  and  loads  is  usually  much 
greater  than  any  other  network 
customer,  giving  it  that  much  more  of  an 
advantage  in  flexibility.  In  addition,  the 
vertically  integrated  transmission 
provider  may  have  an  advantage 
through  access  to  better  or  more 
transmission  and  other  related 
information. 

47.  Under  Standard  Market  Design,  all 
transmission  service  will  be  provided 
imder  a  new  Network  Access  Service. 
Having  one  service  for  all  customers 
will  eliminate  scheduling  advantages  of 
competing  suppliers. 

d.  Imbalance  Resolution 

48.  Customers  have  also  alleged  that 
vertically  integrated  transmission 
providers  have  an  advantage  over 
competitors  in  the  resolution  of  energy 
imbalances.  Transmission  providers 
with  generation  and  load  of  their  own 
can  resolve  their  own  energy  imbalances 
through  in-kind  energy  exchanges  with 
neighboring  systems.  In  contrast,  other 


customers  of  the  transmission  provider 
face  higher  costs  if  they  take  service 
fi'om  other  suppliers  that  could  balance 
against  each  other.  This  difference  gives 
the  transmission  provider  a  competitive 
advantage  over  other  sellers  of  power. 

49.  Under  Standard  Market  Design,  all 
suppliers  and  loads  on  a  system  vdll 
resolve  imbalances  through  the  same 
energy  imbalance  procedures.  This  will 
remove  any  competitive  advantage  the 
transmission  owner  with  its  own 
generation  and  load  may  have  over 
competing  power  suppliers. 

e.  Available  Transfier  Capability  and 
Afiflliates 

50.  Another  source  of  discrimination 
is  the  calculation  of  Available  Transfer 
Capability.  A  transmission  provider  that 
is  not  independent  calculates  its 
Available  "Transfer  Capability,  using  its 
own  proprietary  data  and  its  own 
equations.  This  discretion  gives  it  the 
abiUty  and  the  opportunity  to 
discriminate  in  its  own  favor  against 
entities  that  rely  upon  the  OASIS  for 
Available  Transfer  Capability 
information.  In  several  cases,  the 
Commission  has  found  that  utilities' 
OASIS  postings  reflect  an  inaccurate 
Available  Transfer  Capability.  Indeed, 
in  response  to  "serious  concerns  about 
the  integrity  of  the  postings  of  ATC"  on 
the  OASIS  systems  of  two  transmission 
providers,  the  Commission  required  the 
transmission  providers  to  employ  an 
independent  third  party  to  administer 
their  OASIS  systems.'*^ 

51.  Under  Standard  Market  Design,  an 
independent  entity  will  calculate 
Available  Transfer  Capability  and 
schedule  transmission  service.  This  will 
eliminate  this  potential  for  undue 
discrimination. 

f.  OASIS  Postings 

52.  Manipulation  or  violation  of 
OASIS  posting  requirements  and  the 
Commission's  standards  of  conduct  is 
another  way  vertically  integrated 
transmission  providers  that  control  their 
own  OASIS  sites  are  able  to  engage  in 
undue  discrimination.  This  can  occur 
through  prohibited  off-OASlS 
communications  between  the 
transmission  provider  and  its  affiliated 
market  participant,  e.g.,  informing  only 
the  affiliate  about  Available  Transfer 
Capability  that  will  soon  become 
available  and  posted  on  the  OASIS  so 


"  See  AEP  Power  Marketing,  Inc.,  et  al .  97  FERC 
161,219  at  61,973  (2001),  rehg  pending.  Docket 
Nos.  ER96-2495-016,  pt  al.  See  also  American 
Electric  Power  Company.  Inc.  and  Central  and 
South  West  Corporation.  90  FERC  161.242  at 
61.789  (2000)  (requiring  AEP  to  turn  over  its  OASIS 
and  ATC  calculation  functions  to  an  independent 
entity  as  a  condition  of  the  applicants'  mei^er).  See 
also  Appendix  C  for  other  examples. 


that  the  affiliate  will  be  first  in  line  to 
claim  the  capability."* '  Such  abuses 
reinforce  our  belief  that,  in  the  absence 
of  an  independent  entity  calculating 
Available  Transfer  Capability  and 
operating  a  transmission  provider's 
OASIS,  "a  transmission  providers  self- 
monitoring  of  its  standards  of  conduct  is 
not  sufficient,  and  that  it  is  essential  for 
interested  parties  to  be  able  to 
participate  in  this  process"  of  reviewing 
communications  between  market 
participants.'*''  Further,  even  with  the 
best  of  intentions,  it  is  not  possible  for 
a  single  transmission  provider  in  a 
region  to  calculate  Available  Transfer 
Capability  on  its  system  alone  without 
accounting  for  the  transactions  over  all 
the  other  systems  in  its  region  and 
neighboring  regions, 

53.  Similarly,  control  over  the  design, 
function  and  maintenance  of  OASIS 
systems  may  also  present  opportunities 
for  discrimination.  The  Commission  has 
been  concerned  for  some  time  that 
transmission  providers  have  the  ability 
to  impede  competition  by  making  their 
OASIS  sites  difficult  to  use,  limiting 
users'  access  to  OASIS  and  limiting 
access  to  information  about 
transmission  curtailments  and 
interruptions  that  would  allow  the 
Commission  to  identify  instances  of 
undue  discrimination.*^ 

54.  Under  Standard  Market  Design,  an 
independent  entity  will  operate  an 
OASIS  on  a  regional  basis,  and  thus  will 
remove  any  advantages  one  seller  may 
have  over  another  and  improve  the    • 
accuracy  of  regional  Available  Transfer 
Capability  postings  on  the  OASIS. 

g.  Capacity  Benefit  Margin 
Manipulation 

55.  The  Commission  has  found 
instances  of  transmission  providers 
taking  advantage  of  their  ability  to 
reserve  interface  capability  to  serve  their 


*^  See  Aquila  Energy  Marketing  Corporation  \. 
Siagara  Mohawk  Power  Corporation.  87  FERC 
1 61 .328  (1999)  (finding  that  off-OASIS 
communication  between  utility  and  its  marketing 
affiliate  led  to  preferential  treatment  of  the  afTiJiate) 
The  Washington  Water  Power  Company.  83  FERC 
161.097  (1998)  (finding  favorable  treatment  of 
affiliate  and  expressing  concern  that  this  treatmeni 
may  have  been  the  result  of  prohibited  off-OASIS 
communication). 

*•*  .^quila  Energ}'  .Marketing  Corporation  v 
Siagara  .Mohawk  Power  Corporation.  87  FERC; 
161.238  at  62.279(1999). 

*"•  See  Regional  Transmission  Organizations. 
FERC  Stats.  &  Regs.  132.541  at  33.713  (describing 
market  participants'  perceptions  that  transmission 
providers  may  use  OASIS  tu  discriminate  aniong 
market  participants):  Open  Access  Same-Tinif 
Information  System.  64  FR  34.117  dune  25.  iwq). 
FERC  Stats.  SRegs.  1  31.075  (1999)  (artitulaling 
changes  lo  C^ommission  regulations  that  would 
make  available  more  information  about 
transmi.ssion  curtailments  and  interruptions  and 
limit  OASIS  hosts'  ability  to  disconnect  user«>) 
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own  load  while  limiting  the  ability  of 
competing  suppliers  to  access  customers 
on  its  system.  For  instance,  transmission 
providers  have  reserved  excessive 
amounts  of  capacity  benefit  margin 
(CBM)  to  serve  their  own  load,-"*  and 
violated  the  pro  forma  tariff  by  reserving 
large  amounts  (e.g.,  2,000  MW)  of 
transfer  capability  at  multiple  interfaces, 
under  the  label  of  "firm  import  for 
native  load,"  without  designating 
resources  or  loads  associated  with  the 
reservations  as  other  transmission 
customers  are  required  to  do."*'  Import 
capability  reserved  by  the  transmission 
provider  blocks  a  competing  supplier 
from  securing  firm  service  across  the 
interface,  limiting  that  supplier's  ability 
to  compete  to  serve  load  on  the  system, 
or  on  neighboring  systems.  A  related 
issue  is  whether  those  who  set  aside 
transmission  for  CBM  are  reserving  it 
and  paying  for  it  under  the  terms  of  the 
pro  forma  tariff.  When  transfer 
capability  for  CBM  is  set  aside  for  the 
use  of  one  market  participant,  its  cost  is 
not  necessarily  allocated  to  that  market 
participant  alone.  Because  transmission 
facility  embedded  costs  are  allocated  to 
transmission  customers  on  the  basis  of 
use — capacity  reservation  for  Point-to- 
Point  Transmission  Service  customers 
and  load  ratio  share  (which  does  not 
include  the  transmission  capability  set- 
aside  of  CBMJ  for  Network  Integration 
Transmission  Service  customers — all 
customers  may  unfairly  subsidize  the 
cost  of  the  CBM  capability. 

56.  Under  Standard  Market  Design, 
entities  that  want  to  reserve  transfer 
capability  must  pay  for  that  capability  to 
reach  generation  reser\'es  across  an 
interface.  Thus,  the  preferential 
treatment  would  be  eliminated. 

h.  Discretionary  Use  of  Transmission 
Loading  Relief 

57.  The  opportunity  for 
anticompetitive  behavior  arises  when 
transmission  providers  have  discretion 
to  dispatch  their  own  generation  to 
serve  their  own  load  in  a  way  that 
requires  transmission  service 
curtailments  through  the  use  of 
transmission  loading  relief  (TLR) 
procedures.  i 


^^Spp  Delegated  Letter  in  Docket  \ti.  tR^m-44l(>- 
000  (Feb.  8.  UW9);  Entergy  Ser\  i<  es.  Inc..  H7  FEKC 
1161.156  (19991  (directino  Entersy.  which  h,id 
reserved  2900  .\1\V.  tn  recompute  .\TC:). 

*~  Sep  Aquila  Powvr  Corporatinn  v.  Entfr<i\ 
Senices.  Inc..  90  FERC  "J  61.260.  re/i  a  dfnifi!.  92 
FERC  "161.064  (2000).  cipppiil  drxkftfd.  No.  00- 
1417  (D.C.  Cir.  .Sept.  22.  2000).  The  Commission  ( 
not  order  a  remedy  in  the  complaint  docket  sini  e 
the  compliance  filing  in  Docket  No.  ER98 — 1410  to 
remedy  the  excessive  native  load  reservations 
would  also  provide  a  remedy  for  the  improper 
native  load  reservations  at  the  interfaces.  See  id.  M 
61.860. 


id 


58.  There  has  been  a  sharp  increase  in 
the  number  of  TLRs  used  in  some 
regions,  suggesting  that  transmission 
operators  rely  upon  them  to  do  more 
than  simply  relieve  emergency 
transmission  overloads.^^  There  are 
unmistakable  financial  incentives  to 
rely  on  TLRs  in  forward  transmission 
planning: 

The  increased  incidence  of  TLRs  may 
suggest  that  some  transmission  capacity  is 
being  oversold.  Market  participants  have 
attributed  a  tendency  to  implement  a  greater 
number  of  TLRs  to  the  commercial  reality 
that  transmission  providers  do  not  have  to 
refund  transmission  reservation  fees  for 
service  curtailed  because  a  TLR  |s  called.''^ 

59.  When  a  vertically  integrated 
transmission  provider  injects  power 
from  its  own  generation  onto  its  own 
power  lines  to  meet  the  constantly 
shifting  demands  of  the  load  on  its 
system,  it  has  both  the  opportunity  and 
the  incentive  to  manipulate  the 
transmission  system  for  its  own  benefit. 
It  can  either  dispatch  generators  to 
create  a  transmission  constraint  that 
prevents  a  competitor  from  making  a 
sale  that  the  transmission  provider 
would  also  like  to  make,  or  it  can 
capitalize  on  legitimate  constraints  into 
a  load  pocket  to  curtail  a  competitor's 
transmission  transaction  and  serve  the 
customer  with  its  own  generation 
instead.  The  key  here  is  that  none  of  the 
transmission  provider's  actions  require 
direct  communication  with  its  merchant 
function  or  marketing  cdfiliate.  A 
simplified  hypothetical  example  of  such 
anti-competitive  behavior  is  set  forth  in  . 
Appendix  C. 

60.  Several  aspects  of  our  proposed 
remedy  address  this  concern,  including 
the  use  of  LMP  to  manage  congestion 
and  the  requirement  that  transmission 
facilities  be  operated  by  an  Independent 
Transmission  Provider. 


•"  In  the  Southeast,  the  incidence  of  TLRs 
increased  154  percent  from  the  summer  of  1999  to 
the  summer  of  2000.  See  Staff  Report  to  the  Federal 
Euergv  Regulatorv  Commission  on  the  Bulk  Power 
Markets  in  the  I  nited  States  (Nov.  1.  2000). 
iivriihihle  in  <hltp:Ow\y\v.terc.gov/electric/ 
inilkpower  southeast. pdf>.  at  .3-38.  In  the  Midwest. 
the  incidence  increased  472  percent  over  the  same 
time  period  .SVf  .Staff  Report  to  the  Federal  Energy 
Keuuldtcrv  Commission  on  the  Bulk  Power  Markets 
111  the  (nited  Stales  (Nov.  1.  2000).  available  in 
<bttp     uu  w.fen.iiov'electric/bulkpower/ 
nuflne>.t.prlt->.  at  2-32.  The  lack  of  a  centralized 
market,  particularly  in  the  Southeast,  has  limited 
iiiiirkei  liqtiidilv  and.  thus,  increased  the  likelihood 
of  TLRs. 

^'' Staff  Report  to  the  Federal  Energy  Regulatory 
Commission  on  the  Bulk  Power  Markets  in  the 
Inited  Stales  (Nov.  1.  2000).  available  in  <http:// 
w\\H  tercfinv' phctric/huIkpower/southeast.pdf>  at 
3-39. 


2.  Lack  of  Common  Rules  Governing 
Transmission 

61.  Some  of  the  difficulties  that  come 
fi'om  having  different  rules  as  power 
moves  across  the  grid  are  discussed  later 
in  the  Seams  Problems  Section  III.B.4), 
where  a  "seam"  is  a  dividing  line 
between  different  sets  of  grid  rules. 

62.  Having  two  or  more  different  sets 
of  rules  governing  the  operation  of  a 
transmission  system  makes  it  difficult — 
if  not  at  times  impossible — for  that 
system  to  support  an  efficient  regional 
electric  power  market.  If  the  interstate 
transmission  system  is  to  provide  fair 
and  efficient  movement  of  power  on 
behalf  of  all  users  of  the  system,  the 
same  general  rules  must  govern  such 
matters  as  who  gets  service,  who  has  the 
right  to  transmission  service  when  not 
all  service  requests  can  be  accepted, 
how  the  transmission  facility  costs  are 
allocated  among  transmission 
customers,  who  gets  its  transmission 
curtailed  and  by  how  much  when  a 
transmission  outage  prevents  all  the 
plaimed  services  from  being 
acconunodated,  who  plans  the  additions 
to  the  grid  and  who  pays  for  these 
additions. 

63.  Today  there  are  not  only  different 
rules  in  different  public  utility  systems, 
but  there  may  be  more  than  one  set  of 
rules  for  transmission  owned  by  a  single 
utility.  This  is  because  there  are 
different  rules  for  two  types  of 
wholesale  transmission  service,  and  the 
rules  for  bundled  retail  transmission 
service  may  differ  from  the  rules  for 
wholesale  and  unbundled  retail 
transmission  services. 

64.  The  Commission  established  an 
open  access  transmission  tariff  under 
Order  No.  888  that  provides  for  two 
distinct  types  of  wholesale  transmission 
services — Network  Integration 
Transmission  Service  and  Point-to-Point 
Transmission  Service.  Network 
Integration  Transmission  Service  was 
designed  primarily  to  meet  the  needs  of 
the  transmission  customer  that  wants  to 
integrate  many  generators  and  many 
loads  at  diverse  locations  on  the  public 
utility's  grid;  it  was  intended  to  be 
comparable  to  the  service  that  the 
public  utility  provided  to  its  own 
bundled  retail  customers.  Point-to-Point 
Transmission  Service,  as  the  name 
implies,  was  designed  primarily  for  the 
customer  that  wants  to  move  power 
from  one  discrete  location  to  another. 

65.  At  the  time  Order  No.  888  issued, 
the  Commission  recognized  the 
potential  for  problems  with  having  two 
wholesale  services  that  could  not  be 
truly  equal,  especially  the  problem  of 
dealing  with  claims  of  undue 
discrimination  between  the  services. 
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Consequently,  along  with  the  issuance 
of  Order  No.  888  the  Commission 
proposed  a  rule  to  create  a  new  tariff, 
called  the  Capacity  Reservation  Tariff. s° 
It  was  intended  to  remedy  the 
anticipated  problems  by  establishing  a 
new  tariff  that  would  replace  the  two 
wholesale  services  with  one.  The 
Commission  received  many  comments 
on  the  proposed  rule  and  held  a 
technical  conference  with 
representatives  of  diverse 
stakeholders.^^ 

66.  Some  parties  expressed  concern 
about  moving  quickly  to  a  single  service 
based  on  the  Capacity  Reservation  Tariff 
model,  while  other  parties  asserted  that, 
although  a  single  tariff  reducing  the  two 
services  to  one  was  a  good  policy,  there 
were  problems  with  the  particidar 
Capacity  Reservation  Tariff  that  was 
proposed.  They  recommended  that  the 
Commission  delay  acting  on  the 
proposed  rule  until  it  learned  the  best 
form  of  single  service  tariff  through 
industry  experience  with  open  access. 
This  is  the  approach  that  the 
Commission  in  effect  followed.  Since 
the  two  Order  No.  888  services  were 
adopted,  however,  there  have  been 
allegations  of  undue  discrimination 
between  customers  of  the  two  services 
as  discussed  later  in  this  section. 

67.  There  are  also  different  rules  for 
bundled  retail  transmission  service  and 
for  wholesale  and  unbundled  retail 
transmission  services.  States  have 
historically  established  the  rules  for  the 
transmission  component  of  bundled 
retail  transactions,  while  the 
Commission  has  established  the  rules 
for  wholesale  and  unbundled  retail 
transmission  services. 

68.  Despite  the  requirement  in  Order 
No.  888  that  no  transmission  customer 
may  have  any  undue  advantage  over 
another,  there  remain  real  or  perceived 
advantages  for  the  customers  of 
vertically  integrated  transmission 
owners.  In  many  cases,  the  perceived 
advantage  is  one  of  Network  Integration 
Transmission  Service  over  Point-to- 
Point  Transmission  Service,  where 
Network  Integration  Transmission 
Service  is  available  to  both  bundled 
retail  transmission  customers  and 
wholesale  Network  Integration 
Transmission  Service  customers,  while 
Point-to-Point  Transmission  Service  is 
taken  primarily  for  wholesale 


so  See  Capacity  Reservation  Open- Access 
Transmission  Tarifis,  61  FR  21,847  (May  10, 1996). 
FERC  Stats,  and  Regs.  1 32,519  (1996)  (Notice  of 
Proposed  Rulemaking). 

s'  See  Capacity  Reservation  Open-Access 
Transmission  Tariffs,  76"  FERC  1 61.065  (1996) 
(notice  extending  deadline  for  filing  written 
comments  and  convening  technical  conference). 


transmission  by  independent  power 
producers  and  marketers. 

69.  Four  prominent  examples 
highlight  the  alleged  advantages  that  a 
public  utility's  bundled  retail  customers 
have  over  wholesale  and  unbundled 
retail  customers.  First,  certain  reliability 
practices  related  to  keeping  the 
transmission  system  balanced  may 
allow  a  public  utility  that  is  responsible 
for  keeping  generation  and  load  in 
balance  to  obtain  lower  costs  for  its  own 
power  customers.  Second,  a 
transmission-owning  public  utility  may 
have  more  de  facto  flexibility  to 
designate  transmission  receipt  and 
delivery  points  than  other  transmission 
customers,  if  that  public  utility  also 
provides  power  to  customers  on  its 
transmission  system.  Third,  the  bundled 
retail  customers  of  a  transmission  owner 
may  have  certain  transmission 
reservation  and  pricing  advantages 
regarding  transmission  transfer 
capability  set  aside  for  reliability. 
Fourth,  state  transmission  curtailment 
rules  that  favor  a  public  utility's 
bundled  retail  customers  may  conflict 
with  the  Commission's  transmission 
curtailment  rules,  resulting  in  a 
transmission  preference  to  customers  in 
one  state  over  customers  served  in  other 
states. ^2  The  first  three  of  these  were 
summarized  above,  and  a  detailed 
discussion  with  examples  is  set  forth  in 
Appendix  C. 

70.  The  requirement  for  all  services 
on  the  transmission  grid  to  be  taken 
under  a  common  set  of  rates,  terms  and 
conditions  will  resolve  these  concerns. 

3.  Congestion  Management 

71.  Due  to  new  transmission  usage 
patterns  and  the  lack  of  transmission 
infrastructure  improvements,  congestion 
has  increased.  However,  economically 
sound  congestion  management  plans  do 
not  exist  in  most  parts  of  the  coimtry, 
and  transmission  customers  have  beeii 
exposed  to  transmission  service 
interruptions  and  increasing  generation 
costs  due  to  the  risk  of  interruption.  The 
operating  rules  that  do  exist  were  not 
designed  as  a  congestion  management 
tool  for  allocating  scarce  transmission 
capacity,  but  were  designed  to  keep 
facilities  from  overloading  in  an 
emergency,  such  as  when  a  transmission 
facility  unexpectedly  goes  out  of 
service. 

72.  Currently,  under  the  existing  pro 
forma  tariff,  congestion  is  managed 
primarily  throu^  a  system  of  physical 
reservation  of  capacity,  based  on  each 
individual  transmission  provider's 
calculation  of  the  Available  Transfer 


"  We  emphasize  that  transmission  curtailment 
does  not  necessarily  mean  a  power  outage. 


Capability  of  its  grid,  a  calculation  often 
made  without  knowledge  of  the  power 
flows  on  its  grid  that  result  from 
transactions  scheduled  over  other  grids 
in  its  region.  Under  the  current  pro 
forma  tariff,  customers  reserve  capacity 
on  either  a  firm  or  non-firm  basis,  based 
on  the  assumed  contract  path  that  the 
transaction  will  use.  Once  the  customer 
has  reserved  capacity  on  a  firm  basis,  it 
is  supposed  to  receive  certainty  both 
that  power  will  be  delivered  and  the 
price  that  the  customer  will  be  charged 
for  transmission.  If  the  customer  has 
non-firm  capacity,  it  has  no  certainty 
that  capacity  will  be  available  to  deliver 
power,  but  does  know  that  there  will  be 
no  congestion  charge  if  the  delivery 
does  occur. 

73.  The  existing  pro  forma  tariff  also 
provides  that  the  redispatch  of  a 
transmission  provider's  generating  units 
to  relieve  congestion  is  required  only  if 
it  can  be  achieved  while  maintaining 
reliable  operation  of  the  transmission 
system  in  accordance  with  prudent 
utility  practice.  The  recovery  of  the 
higher  generation  costs  resulting  from 
such  generator  redispatch,  which  are  a 
subset  of  opportunity  costs,  requires 
that  (1)  a  formal  generator  redispatch 
protocol  be  developed  and  made 
available  to  all  transmission  customers 
and  (2)  all  information  to  calculate 
redispatch  costs  be  made  available  to 
the  customer  for  audit.  If  a  transmission 
provider  collects  revenues  to  cover  the 
redispatch  costs  from  a  specific 
transmission  customer,  it  must  credit 
these  revenues  to  the  cost  of  fuel  and 
purchased  power  expense  included  in 
its  wholesale  fuel  adjustment  clause. 
Various  tariff  provisions  specify  how 
redispatch  is  to  be  implemented.  For 
instance.  Sections  33.2  and  33.3  of  the 
existing  pro  forma  tariff  provide  that  the 
redispatch  of  all  network  resources  and 
the  transmission  provider's  own 
resources,  on  a  least-cost  basis  without 
regard  to  ownership,  is  to  be  performed 
only  to  maintain  system  reliability,  not 
for  economic  reasons.  Under  those 
circumstances,  the  redispatch  costs 
would  be  shared  among  the  network 
customers  and  the  transmission 
provider  on  a  load  ratio  basis.  Sections 
13.5  and  27  of  the  existing  pro  forma 
tariff  permit  the  transmission  provider 
to  provide  the  requested  transmission 
service  and  relieve  a  system  constraint 
by  redispatching  the  transmission 
provider's  resources:  (1)  If  this  costs  less 
than  constructing  network  upgrades; 
and  (2)  if,  imder  Section  13.5,  the 
transmission  customer  agrees  to 
compensate  the  transmission  provider 
for  any  such  redispatch  costs  on  an 
incremental  basis  as  specified  in  the 
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customer's  service  agreement  prior  to 
the  commencement  of  service. 

74.  Although  the  existing  pro  forma 
tariff  allows  the  recovery  of  generating 
unit  redispatch  costs,  the  Commission 
generally  has  not  accepted  proposals 
submitted  by  single-utility  transmission 
providers  to  recover  such  costs.  For 
instance,  the  Commission  rejected 
Bangor  Hydro-Electric  Company's 
(Bangor  Hydro)  proposed  formula  to 
recover  opportunity  costs  for  lack  of 
supporting  data  showing  that  its 
opportunity  cost  pricing  would  be 
consistent  with  the  principle  of 
comparabihty  and  because  the  formula 
lacked  sufficient  detail  to  operate  as  a 
rate  formula  itself.^^  x^e  Commission 
directed  Bangor  Hydro  to  submit  a 
separate  section  205  filing  with  revised 
opportunity  cost  pricing  before 
implementing  such  pricing.  The 
Commission  also  rejected  a  proposal  by 
the  operating  companies  of  Central  and 
South  West  Corporation  (CSW) 
regarding  redispatch  costs  because  they 
did  not  provide  sufficient  specificity  to 
enable  a  customer  to  calculate  or  verify 
redispatch  costs  and  because  the 
formula  lacked  sufficient  detail  to 
operate  as  a  formula  rate.^^  The 
Commission  also  directed  CSW  to 
submit  a  separate  filing  imder  section 
205  before  implementing  such  pricing. 

75.  Because  it  is  difficult  for  a  single- 
utility  transmission  provider  to  develop 
a  formula  that  specifies  the  costs  of 
redispatch  and  protects  transmission 
customers'  interests,  generation 
redispatch  has  not  been  used  as 
extensively  as  it  could  be  used  to  relieve 
congestion.  A  transmission  provider 
will  not  redispatch  generating  units  if  it 
cannot  collect  its  higher  generation 
costs,  and  less  transmission  transfer 
capability  will  be  available  to  the  energy' 
market. 

76.  In  1998,  the  Commission  called  on 
public  utilities  to  work  with  the  North 
American  Electric  Reliability  Council 
(MERC)  to  develop  a  congestion 
management  system  based  on 
redispatch. ^5  NERC  responded  with  its 
pilot  Market  Redispatch  program  that 
relied  on  coimterflow  transactions,  i.e., 
power  transfers  against  the  prevailing 
flows  on  the  constraint,  to  relieve  the 


^'  S«?  Allegheny  Power  System.  Inc..  ef  al..  80 
FERC  161.143  (1997). 

^■•Central  Power  and  Light  Company.  81  FERC 
161.311(1997). 

•^'The  NERC  rules  for  protecting  the  system  wppf? 
designed  to  adapt  the  Commissions  Order  No.  888 
individual  utility  transmission  curtailment 
requirements  to  multi-system  transactions  and 
parallel  flows.  See  .North  American  Electric 
Reliability  Council.  85  FERC  1 61.353.  62.363-64 
(1998).  I 


congestion.^^  Although  the  program  has 
been  in  place  for  several  years,  it  has  . 
been  implemented  only  infrequently 
because  of  the  difficulty  in  establishing 
counterflow  transactions  and  the 
limited  availabihty  of  data  to  the 
transmitting  customer.*' 

77.  In  1998,  Commonwealth  Edison 
Company  (ComEd)  proposed  a  similar 
voluntary  redispatch  program,  which 
predated  NERC's  Market  Redispatch 
Program.^*  In  November  1998,  ComEd 
submitted  the  first  of  two  interim 
reports  to  the  Commission  siunmarizing 
its  experience  with  the  program. ^^  It 
determined  that  a  single  utility  cannot 
effectively  offer  redispatch  over  other 
systems,  especially  where  other 
generation  owners  do  not  participate. 

78.  The  overall  result  of  the  Onier  No. 
888  congestion  management  system  is 
that  the  transmission  system  is  not 
utilized  in  the  most  efficient  manner. 
Customers  can  be  denied  access  to 
lower-cost  supplies  that  could  be  made 
available  if  the  congestion  management 
and  pricing  system  had  an  efficient  and 
fair  method  of  recovering  the  cost  of 
generator  redispatch. 

79.  Managing  congestion  using  an 
LMP  system,  coupled  with  a  single 
transmission  service  that  relies  on  price 
(rather  than  first-come,  first-served)  to 
allocate  limited  transmission  capacity, 
will  resolve  these  problems. 

4.  Seams  Problems 

80.  A  lack  of  common  transmission 
rules  inhibits  competition  in  power 
markets  not  only  when  there  Eire 
different  rules  for  different  customers 
under  one  public  utility's  tariff  or  one 
RTO's  tariff,  but  also  when  there  are 
different  rules  from  one  public  utility  to 
the  next,  or  from  one  RTO  to  the  nejct. 
The  term  "seam"  has  come  into 
common  use  in  the  electric  power 
industry  over  the  last  several  years  to 
refer  to  a  boundary  between  areas  with 


'f'  See  North  American  Electric  Reliability 
Council,  et  al..  87  FERC  1 61,160  (1999). 

'"NERC  identified  several  problems  with  the 
program  in  a  ianuan,'  31.  2002  submittal  to  the 
Commission:  (1)  The  Market  Redispatch  customer 
cannot  easily  anticipate  and  specify  in  advance 
which  facilities  will  overload  and  require 
tran.smission  curtailment:  (2)  the  Market  Redispatch 
transaction  must  provide  a  counterflow  for  the 
entire  protected  transaction  even  though  the 
required  transmisssion  curtailment  may  be  only  a 
portion  of  the  original  protected  transaction:  and  (3) 
the  Market  Redispatch  customer  cannot  easily 
discover  the  availability  of  generator  pairs  for 
counterflow  transactions.  See  Report  on  Market 
Redispatch  Pilot  Program  by  NERC  Market  Interface 
Committee  and  Motion  to  Continue  Market 
Redispatch  Program.  Docket  No.  ER02-933-O00.  at 
3  (Jan.  31.  2002). 

'"  See  Commonwealth  Edison  Company,  et  at.,  83 
FERC  161.145  (1998). 

'''  Interim  Report  on  Man-Finn  Redispatch. 
Docket  No.  ER98-2279-O0O  (Dec.  17, 1998). 


different  transmission  or  other  market 
rules.  Market  participants  assert  that  it 
can  be  difficult  to  move  power  "across 
a  seam"  from  one  area  to  another. 

81.  Seams  issues  include  differences 
in  transmission  rules  as  well  as 
differences  in  power  market  rules.  They 
include  such  diverse  matters  as  different 
operating  rules  (e.g.,  rules  for  recalling 
firm  transmission  capacity;  coordination 
of  generation  and  transmission 
maintenance  schedules;  how  parallel 
path  flows  are  determined  to  affect  other 
regions);  different  market  rules  (e.g., 
bidding  rules;  market  product 
definitions);  different  market  designs 
(e.g.,  congestion  management 
procedures;  demand  response  rules; 
market  price  intervention  practices); 
different  business  practices  [e.g., 
scheduling  practices;  reservation 
practices;  OASIS  designs;  processes  to 
verify  fransactions  between  ISOs  and 
market  participants;  transmission  and 
generation  outage  information 
dissemination,  compensation,  and 
coordination  rules;  generation 
interconnection  practices;  Uability 
provisions);  and  different  electronic  and 
telephonic  communications  protocols. 

82.  Market  participants  have  called 
for  a  "seamless  market,"  by  which  they 
mean  a  market  whose  operation  is  not 
enciunbered  by  differences  in  rules  at 
public  utility  or  RTO  boundaries.  To 
achieve  a  seamless  market,  some  assert 
that  rules  may  differ  but  only  in  ways 
that  the  differences  are  invisible  to 
power  sellers  and  buyers.  Others  assert 
that  such  management  of  differences 
rarely  works  in  practice  and  that  the 
rules  must  be  the  same  everywhere  to 
achieve  a  seamless  market. 

83.  The  Commission  has  long 
recognized  the  need  for  more 
coordination  and  imiformity  throughout 
a  region  in  transmission  matters.  Our 
Regional  Transmission  Group  Policy 
Statement  of  1993  ^  encouraged  public 
utilities  to  develop  a  common  set  of 
rules  for  regional  expansion  planning, 
and  our  Transmission  Pricing  Policy 
Statement  of  1994^'  encouraged  the 
development  of  a  common  pricing 
policy  for  a  region  that  would 
internalize  and  rationalize  the  pricing  of 
parallel  path  flows.  As  explained  above". 
Order  Nos.  888  and  2000  recognized  the 
need  to  bring  the  various  public  utility 


^Policy  Statement  Regarding  Regional 
Transmission  Groups:  Policy  Statement.  58  FR 
41.626  (August  5. 1993).  FERC  Stats.  &  Regs. 
1  30.976  (Jul.  30.  1993). 

^'  Inquiry  Concerning  the  Commission's  Pricing 
Policy  for  Transmission  Services  Provided  by 
Public  Utilities  Under  the  Federal  Power  Act.  59  FR 
55,031  (November  3.  1994),  FERC  Stats.  &  Regs. 
1 31.005  (Oct.  26, 1994),  order  on  reconsideration 
and  clarifying  policv  statement,  71  FERC  1 61 ,195 
(1995). 
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transmission  systems  in  a  region  under 
a  common  set  of  transmission  rules. 
Order  No.  888  not  only  applied  a 
common  set  of  open  access  transmission 
rules  to  public  utility  transmission 
systems,  but  included  a  reciprocity 
provision  that  conditioned  a  non-public 
utility's  use  of  a  public  utiUty's  open 
access  transmission  tariff  on  the  non- 
public utility's  agreement  to  provide 
comparable  transmission  service  to  the 
public  utility.  Indeed,  Order  No.  888 
also  encomvged  the  formation  of  ISOs 
not  only  to  bring  all  the  transmission 
systems  in  a  region  under  common 
rules,  but  also  under  unified  operation. 
Many  parties  in  Canada  have  stressed 
the  necessity  of  having  a  common  set  of 
rules  for  reliability  and  trading 
protocols  for  cross-border  transmission 
facilities.''^  Order  No.  2000  built  on  this 
theme  by  strongly  encouraging  the 
formation  of  RTOs  to  bring  all  facilities 
in  a  region  imder  a  common  set  of 
transmission  rules.  However,  RTOs  have 
not  developed  at  the  pace  anticipated 
when  Order  No.  2000  was  issued  and 
seams  problems  continue  to  exist.  In 
June  2001,  the  Commission  held  a 
technical  conference  on  seams  issues.^^ 
Participants  to  the  seams  conference 
explained  that  resolution  of  seams 
issues  is  critical  for  making  the  inter- 
RTO  transmission  systems  and  power 
markets  work. 

84.  We  set  forth  in  Appendix  C  a 
number  of  examples  of  differences  in 
rules  that  can  create- seams  problems, 
and  a  discussion  of  efforts  at  the 
Commission  or  within  the  industry  to 
address  seams  problems. 

85.  The  requirement  under  Standard 
Market  Design  for  a  single  tariff  and  a 
single  market  design  operating  with  the 
same  set  of  rules  throughout  the  entire 
intercomiection  resolves  the  seams 
problems  discussed  above. 


"  See,  e.g..  Ambassador  Michael  iCeiigin  (Canada) 
letter  to  Honorable  Thomas  A.  Daschle,  Senate 
Majority  Leader,  dated  November  2,  2001: 

Canadian  electricity  companies  are  linked  to  their 
counterparts  in  the  U.S.  through  a  number  of  major 
coimections  crossing  our  common  border.  We  share 
a  truly  international  electricity  grid.  This 
interconnectedness  itself  enhances  our  respective 
energy  security,  but  it  also  places  an  onus  on  our 
countries  to  act  together  to  manage  the  grid. 
Nowhere  is  that  more  important  than  in  the  area  of 
electricity  reliability.  *   *   •  Because  uniformity  in 
reliability  standards  is  required  to  enable  effective 
electricity  trade,  variations  in  standards  would 
impede  electricity  trade  and  balkanize  markets. 

"  Conference  on  RTO  Interregional  Coordination, 
Docket  No.  PLOl-5-000,  June  19,  2001.  Called  by 
many  the  "FERC  Seams  Conference,"  this  technical 
conference  on  the  RTO  interregional  coordination 
requirements  of  Order  No.  2000  helped  the 
Commission  learn  about  seams  issues  and  about 
how  uniform  standards  for  some  rules  could  benefit 
power  markets. 


5.  Market  Design  Flaws 

86.  Poorly  designed  market  rules,  or 
market  rules  with  unforeseen  or 
unintended  consequences,  can  have  a 
debiUtating  effect  on  markets,  market 
pricing  and  overall  confidence  in  the 
markets  of  the  market  participants. 
Moreover,  differences  in  market  designs 
in  neighboring  regions  can  also  lead  to 
problems  such  as  the  exercise  of  market 
power  through  the  exploitation  of  the 
differences. 

87.  Wholesale  electricity  markets  are 
complex,  with  midtiple  products  traded 
at  multiple  locations  on  different  time- 
frames, while  subject  to  the  unique 
physical  characteristics  of  electricity 
(e.g.,  non-storable,  need  for  system 
stability  and  balancing,  physics  of 
power  flows).  Market  rules  have  been 
afiiected  by  the  variation  in  generation 
mix,  the  transmission  network  layout 
and  the  local  and  regional  regulatory 
history  in  different  regions  of  the 
country.  For  example,  the  initial 
California  markets  had  a  design  quite 
different  from  the  designs  of  the  markets 
in  the  Northeast  region  (PJM,  New  York 
and  New  England). 

88.  In  the  regions  where  volimtary, 
organized  ISO  markets  for  energy, 
transmission  and  ancillary  services  have 
been  established  under  the  existing 
tariff,  problems  due  to  the  design 
choices  have  been  characterized  as 
"market  design  flaws."  A  market  design 
flaw  is  a  market  rule — including 
product  specification,  bid  format, 
auction  rules  and  pricing  rules — that 
allows  distortions  in  the  market  prices 
or  availability  of  a  product  or  service, 
whether  energy,  ancillary  services, 
transmission  service  or  installed 
capacity.  In  the  years  since  the  ISO 
markets  have  been  operating,  dozens  of 
market  design  flaws  have  been 
identified,  ranging  from  minor  problems 
that  cause  temporary  inconveniences  to 
major  problems  that  require  markets  to 
be  re-designed.  No  region  has  been 
exempt  from  market  design  flaws  of  one 
type  or  another.  We  set  forth  in 
Appendix  C  examples  of  specific  design 
flaws. 

89.  These  problems  have  resulted  in 
markets  that  are  inefficient  and  do  not 
produce  the  lowest  reasonable  prices  for 
electric  power.  These  problems  cannot 
be  resolved  on  a  case-by-case  basis 
because  that  will  maintain  and 
exacerbate  the  problems  due  to  local 
differences  in  rules.  Only 
standardization  of  electricity  market 
design  will  solve  these  problems.  In  the 
parts  of  the  country  in  which  markets 
are  most  mature,  including  the 
Northeast,  Midwest  and  California, 
there  is  broad  consensus  on  the 


principal  elements  of  market  design  and 
business  practices.  A  standard  market 
design  rule  will  help  advance  this 
process  and  extend  it  to  other  regions. 
Our  goal  is  to  use  the  Standard  Market 
Design  rulemaking  to  address  and 
remedy  many  of  the  market  design  flaws 
identified  to  date  and  to  raise  the 
qudlity  of  all  electric  markets 
simultaneously. 

90.  Market  rules  will  need  to  be 
flexible  and  have  the  ability  to  evolve 
over  time.  However,  consistent  rules 
across  the  entire  interconnection  based 
on  best  practices,  coupled  with  soimd 
market  monitoring  to  promptly  identify 
and  correct  any  design  flaws  will 
provide  the  necessary  foundation  for 
future  market  innovation  and 
improvement. 

C.  Reform  Essential  Given  the  Changed 
Nature  of  the  Electric  Industry 

91.  The  need  to  address  the  instances 
of  discrimination  described  above  is  all 
the  more  critical  given  the  changing 
nature  of  the  electric  industry.  The 
United  States  electric  power  industry  is 
in  the  middle  of  a  transition  from  a 
predominantly  monopoly  industry  to  a 
predominantly  competitive  industry. 
The  fundamental  economic  driver  of 
change  has  been,  and  continues  to  be, 
the  reduction  of  economies  of  scale  in 
new  generation  construction,  combined 
with  environmental  restrictions  that 
encourage  gas-fired  units.  This  is  due  in 
large  part  to  the  infroduction  during  the 
1980s  of  highly  efficient  gas  turbines 
and  combined  cycle  generators  that 
produce  much  more  electricity  from  a 
given  amount  of  gas.  A  relatively  small 
gas-fired  generator  can  compete 
effectively  with  power  from  a  large 
central  generating  station.  Additionally, 
small  distributed  generation  is 
becoming  economic,  and  some 
renewable  energy  resources,  especially 
wind  power  generation,  are  also  on  the 
verge  of  becoming  competitive.*^  In  the 
right  locations,  wind  generating  units 
can  compete  with  the  much  larger  coal, 
nuclear  and  hydroelectric  units.^^ 

92.  Because  of  these  fundamental 
changes  in  industry  technology,  small 
producers  of  electricity  can  compete 
with  large  producers,  and  both  the 
smaller  utilities  and  the  retail  customers 
of  a  number  of  utilities  have  demanded 
access  to  competing  power  suppliers  in 
hopes  of  lowering  their  electric  bills. 


•*  See.  e.g..  International  Energy  Agency. 
Distributed  Generation  in  Liberalized  Electricity 
Markets.  International  Energy  Agency  (June  2002): 
and  Ann  Chambers,  et  al..  Distributed  Generation 
A  Nontechnical  Guide  (PennWell  Corp.  2001) 

*'  See  Christine  Real  de  Azua.  Wind  Power: 
Poised  for  Take  Off?  A  Survey  of  Projects  and 
Economics.  Pub.  Util.  Fort..  Aug.  2001  at  38 
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improving  service  and  harnessing  new 
technologies.  The  pressures  for  retail 
access  have  been  greater  in  regions  with 
higher  rates,  which  are  typically  regions 
with  few  low-cost  natural  resources  for 
generating  electric  power,  such  as 
nearby  coal  mines,  gas  fields,  and 
hydroelectric  areas. ^^  Many  of  these 
regions  have  taken  the  lead  in  retail 
restructuring,  while  regions  with 
historically  low  electricity  production 
costs  have  proceeded  more  cautiously  or 
even  affirmatively  decided  not  to 
change  their  retail  access  policies  or  to 
support  their  local  utilities' 
participation  in  regional  programs  at 
this  time.^^ 


93.  One  hallmark  of  electric  industry 
restructuring  has  been  the  growth  of 
wholesale  trade.  In  the  past,  wholesale 
power  piuchases  made  up  a  small 
fraction  of  a  large  vertically  integrated 
utility's  power  supply,  wiUi  most  of  its 
power  needs  met  by  its  own  generation. 
Today,  however,  even  large  vertically 
integrated  utilities  rely  increasingly  on 
wholesale  purchases  for  their  energy 
supplies.  For  example,  as  shown  in 
Table  1,  between  1989  and  2000, 
generation  by  investor-owned  utilities 
grew  from  2,132  thousand  GWh  to  2,230 
thousand  GWh,  an  increase  of  less  than 
5  percent.  Diuing  this  time,  wholesale 
power  piuchases  by  these  utilities 


almost  tripled.  Table  1  also  shows  that 
in  1989  wholesale  power  purchases 
provided  18  percent  of  the  total  electric 
energy  available  to  investor-owned 
utilities  from  both  wholesale  piirchases 
and  their  own  generation.  By  2000, 
wholesale  purchases  provided  over  37 
percent  of  investor-owned  utility 
electric  energy.  This  percentage  has 
steadily  increased  since  1989,  and  is 
expected  to  continue  to  grow  as  utility- 
owned  plants  are  sold  dr  retired  and 
new  power  supplies  are  acquired 
competitively  in  most  parts  of  the 
coxmtry. 


Table  1  .—Investor-Owned  Utilities'  Total  Purchases,  1989-2000,  As  a  Percentage  of  Energy  Purchased 

AND  Self-Generated 


Year 


1989  

1990  

1991  

1992  

1993  

1994  

1995  

1996  

1997  

1998  

1999  

2000  

Source:  RDI  POWERDAT  Datatwse. 


lOUs'  pur- 
chases 
(GWh) 


460.627 
530,325 
635,015 
671,758 
718,876 
732,710 
786.676 
916,087 
,080,538 
,073,638 
,083,892 
,324,558 


lOUs' 

generation 

(GWh) 


2,132,065 
2,134,429 
2,145,435 
2,143,847 
2.216,724 
2,237,652 
2,269,958 
2,308,156 
2,321,225 
2,402,571 
2,353,639 
2,229,617 


Purchases 


(purchases -I- 

generation) 

(%) 


17.8 
19.9 
22.8 
23.9 
24.5 
24.7 
25.7 
28.4 
31.8 
30.9 
31.5 
37.3 


Note:  Data  for  2001  is  not  yet  available. 
Investor-owned  utility  purchases  include 
purchases  from  affiliates. 

94.  Table  1  demonstrates  the 
increeising  importance  of  competitive 
wholesale  energy  acquisition  in  the 
United  States  electric  power  industry, 
and  the  need  for  this  Commission  to 
ensure  that  transmission,  market  rules 
and  institutions  are  reformed  as 


necessary  to  support  the  new 
environment.  It  also  makes  clear  that  a 
retreat  from  competitive  markets  to  a 
cost-regulated  vertically  integrated 
world  would  be  difficult — the  nation 
now  depends  increasingly  on  wholesale 
interstate  electricity  markets. 

95.  Similar  data  are  presented  in 
Tables  2  and  3  for  large  public  power 
utilities  cind  generation  and 


transmission  cooperatives  that  generate 
at  least  some  of  their  own  power.^^ 
These  tables  show  that  wholesale 
purchases,  on  average,  provide  about  40 
percent  of  the  power  needs  of  these 
large  utilities.  Data  are  not  presented  for 
the  smaller  public  power  and 
cooperative  utilities  because  they 
typically  do  not  self-generate  but  buy  all 
of  their  power  at  wholesale. 


Table  2.— Urge  Public  Power  Utilities'  Total  Purchases,  1992—2000,  As  a  Percentage  of  Energy 

Purchased  and  Self-Generated 


Year 


1992 
1993 
1994 
1995 
1996 


Utilities' 

purchases 

(GWh) 


297,076 
314,472 
331,643 
332,962 
350,880 


Utilities' 

generation 

(GWh) 


520.348 
549.810 
555.198 
586,737 
645,740 


Purchases 


(Purchases  + 

generation) 

(%) 


36.3 
36.4 
37.4 
36.2 
35.2 


■•  SeeJEneigy  Information  Administration.  The 
Changing  Structure  of  the  Electric  Power  Industry 
2000:  An  Update,  at  81-02  (2000),  available  in 
http://www.eia.doe.gov/cneaf/8lectricity/ 


chg_stru_update/update2000.pdf>  (hereinafter 
Electric  Power  Industry  2000  Upiidate). 

6'  See  id. 

^  Note  that  the  data  available  for  large  public 
power  and  cooperative  utilities  is  not  complete  b<V 


represents  a  sampling  of  these  uti!:*'  .uple 

size  typically  gruw  each  v<";i  '''■  ;i'r'  '^\  apparent 
growth  in  the  wboler-j'.-- ;  iiirhus*  percentages 
could  TpfJpct  '••..'  .'ddition  of  smaller  utilities  that 
^'-''.M^c  uiore  power  at  wholesale. 
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Table  2.— Large  Pubuc  Power  Utilities*  Total  Purchases,  1992—2000,  As  a  Percentage  of  Energy 

Purchased  and  Self-Generated— Continued 


Utilities' 

purchases 

(GWh) 

Utilities' 

generation 

(GWh) 

Purchases 

Year 

(Purchases  + 

generation) 

(%) 

1997 ■ 

349,641 
364,434 
394.617 
429.369 

674,725 
676,698 
634,548 
631,143 

34,1 

1998  

35.0 

38.3 

2000  

40.5 

Source:  RDI  POWERDAT  Database. 


"Large  Public  Power  Utilities" 
includes  municipals,  fisderal  power 


authorities.  Data  for  2001  is  not  yet 
available. 


Table  3.— Generation  &  Transmission  CkX)PERATivEs'  Total  Purchases,  1992—2000  As  a  Percentage  of 

Energy  Purchased  and  Self-Generated 


Cooperatives' 

purchases 

(GWh) 

Cooperatives' 
(GWh) 

Purctiases 

Year 

(Purchases  ■«- 

generation) 

(%) 

1992   

85.226 

93.756 

96.148 

99,909 

117.455 

112.822 

115.003 

122.151 

127,785 

136.417 
149.783 
156.589 
166.099 
172,161 
176,689 
177.534 
172.323 
171.198 

385 

1993  ^ 

38.5 

1994  ~ 

38.0 

1995  

37.6 

1996 

406 

1997  

39.0 

1996 : 

39.3 

1999 

41.5 

2000 

427 

Note:  "Generation  &  Transmission 
Cooperatives"  includes  cooperatives  with 
generation  and  transmission  fiacilities,  but 
excludes  distribution  cooperatives.  Data  for 
2001  is  not  available  yet. 

96.  The  transition  to  competitive 
electricity  markets  is  characterized  by 
opportunity  and  tmcertainty.  The 
promise  of  competition  is  the 
opportiunty  to  develop  more  innovative 
tedmologies,  improve  services,  lower 
average  electric  rates  and  provide  more 
customer  choice  than  is  likely  under  a 
stricdy  regiUated  monopoly 
environment.  During  the  transition  to 
competition,  these  promises  are  only 
partly  fulfilled,  and  results  vary 
regionally  as  a  restUt  of  different  choices 
about  retail  restructuring.  Additionally, 
the  (Zalifbmia  electricity  crisis  of  2000- 
2001,  allegations  of  improper  trading 
practices,  the  collapse  of  Enron 
Corporation  in  December  2001  and  the 
deteriorating  financial  health  of  many 
electric  suppliers  and  marketers  at  this 
time  have  added  unprecedented 
uncertainty  about,  and  lack  of 
confidence  in,  today's  electric  markets. 

97.  In  addition  to  general  concerns 
about  adequate  constraints  on  the 
exercise  of  market  power  by  power 
sellers,  there  is  imcertainty  in  the 
industry  about  impediments  to  new 
generators  entering  the  market. 


adequacy  of  incentives  to  build  much 
needed  generation  and  transmission 
infrastructure,  availability  of  non- 
discriminatory transmission  service  for 
all  sellers  and  buyers  in  a  regional 
market  and  the  risk  of  making  long-term 
commitments  when  market  rules  are 
subject  to  &«quent  experiment  and 
change.  Differences  in  market  ndes 
between  regions  make  it  diffictUt  to 
transact  business  across  regions  and 
thus  also  lead  to  increased  uncertainty 
in  the  industry  and  the  risk  of  market 
manipulation. 

98.  Investors,  generators  and 
transmission  providers  are  reluctant  to 
invest  in  new  generation  and 
transmission  infrastructiu«  if  the  rules 
for  setting  energy  or  transmission  prices 
are  not  yet  known  or  are  subject  to 
frequent  revision.®^  Thus,  uncertainty 
about  the  direction  of  competition 
policies  inhibits  the  development  of  the 
very  infrastructure  needed  both  to  allow 
competition  to  work  and  to  assure 
reliability  in  a  competitive  environment. 
Customers  are  reluctant  to  sign  contracts 
for  power  or  to  change  suppliers  if  long- 


*•  See  generally  U.S.  Department  of  Energy, 
National  Transmission  Grid  Study  (May  2002). 
available  in  <http://tis.eh.doe.gov/ntgs/> 
(hereinafter  DOE  National  Transmission  Grid 
Study). 


term  power  markets  are  imnecessarily 
volatile  and  they  cannot  obtain  price 
certainty. 

99.  The  promise  of  wholesale 
competition  may  go  luifulfiUed — or  at 
best  continue  to  be  delayed  at  great 
cost — ^imless  many  of  these 
imcertainties  are  resolved.  This 
proposed  rule  is  intended  to  help 
resolve  generically  many  of  the 
imcertainties  facing  the  electric  power 
industry  and  to  restore  confidence  in 
future  power  markets. 

D.  Legal  Authority  and  Findings 

100.  The  primary  piuposes  of  the 
Federal  Power  Act  are  to  curb  abusive 
practices  by  public  utilities  and  to 
protect  customers  from  excessive  rates 
and  charges.  To  achieve  these  ends, 
section  205  of  the  Federal  Power  Act 
requires  that  no  public  utility  shall 
"make  or  grant  any  imdue  preference  or 
advantage  to  any  person  or  subject  any 
person  to  any  imdue  prejudice  or 
disadvantage,"  with  respect  to  the 
transmission  of  electric  energy  in 
interstate  commerce  or  wholesale 
sales.'"  Section  206  of  the  Federal 
Power  Act  authorizes  the  Commission 


'''16U.S.C.824d. 
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to  investigate  and  remedy  unduly 
discximinatory  or  preferential  rules, 
regulations,  practices  or  contracts 
affecting  public  utility  rates  for 
transmission  in  interstate  commerce  and 
for  sales  for  resale  of  electric  energy  in 
interstate  commerce. ''  It  also  authorizes 
the  Commission  to  investigate  and 
remedy  imjust  and  unreasonable  rates, 
charges  or  classifications,  and  any  rules, 
regulations,  practices  or  contracts 
affecting  such  rates,  charges  or 
classifications. 

101.  Moreover,  the  Conunission's 
regiUatory  authority  "clearly  carries 
with  it  the  responsibility  to  consider,  in 
appropriate  circumstances,  the 
anticompetitive  effects  of  regulated 
aspects  of  interstate  utility  operations 
piu^uant  to  [Federal  Power  Act 
sections]  202  and  203,  and  under  like 
directives  contained  in  [Federal  Power 
Act  sections]  205,  206,  and  207."  ^z  The 
Commission's  authority  to  remedy 
undue  discrimination  and 
anticompetitive  effects  is  broad.  ^^ 

102.  Tlie  Court  of  Appeals  for  the 
District  of  Coliunbia  Circuit  reviewed 
challenges  to  Order  No.  888  and  found 
that  the  "open  access  requirement  is 
authorized  by  and  consistent  with  the 
[Federal  Power  Act],"  and  upheld  the 
order. ^*  On  appeal,  the  Supreme  Court 
affirmed  the  Commission  in  applying  its 
open  access  requirements  to 
transmission  used  for  wholesale  and 
unbxmdled  retail  sales  of  electric  energy 
in  interstate  conunerce,  but  also 
concluded  that  the  Commission  had 
jurisdiction  over  transmission  used  for 
bundled  retail  sales  of  electric  energy  in 
interstate  commerce.  The  Supreme 
Coiut  further  stated  that  the 
Commission  may  regulate  bundled  retail 
transmission  of  energy  as  a  means  of 
addressing  undue  discrimination.  While 
the  Court  did  not  adopt  the  appellants' 
suggestions  that  the  Commission's 
finding  of  discrimination  in  the 
wholesale  electricity  market  suggested 
the  presence  of  discrimination  in  the 
retail  electricity  markets, ^^  it  stated  that 
"[w]ere  FERC  to  investigate  this  alleged 
discrimination  and  make  findings 


"  16  U.S.C.  824e. 

'2  See  Order  No.  888  at  31 ,669  (quoting  Gulf 
States  Utilities  Co.  v.  FPC.  411  U.S.  747.  758-59. 
rehg  denied.  412  U.S.  944  (1973)).  See  also  City  of 
Huntingburg  v.  FPC.  498  F.2d  778,  783-84  (D.C.  Cir 
1974)  (finding  that  the  Commission  has  a  duty  to 
consider  the  potential  anticompetitive  effects  of  a 
proposed  interconnection  agreement). 

"  See  Order  No.  888  at  31,669  (the  Federal  Power 
Act  fairly  bristles  with  concern  for  undue 
discrimination  (citing  Associated  Gas  Distributors 
V.  FERC.  824  F.2d  981.  998  (D.C.  Cir.  1987).  cert. 
denied,  485  U.S.  1006  (1988))). 

'*  Transmission  Access  Policy  Study  Group  v. 
FERC.  225  P.3d  at  685. 

'^  See  id.  at  1028. 


concerning  undue  discrimination  in  the 
retail  electricity  market,  §  206  of  the 
FPA  would  require  FERC  to  provide  a 
remedy  for  that  discrimination  *  *  * 
And  such  a  remedy  could  very  well 
involve  FERC's  decision  to  regulate 
bimdled  retail  transmissions"  of 
energy.^^ 

103.  We  find  that  imdue 
discrimination  and  anticompetitive 
behavior  persist,  as  detailed  in  Section 
III  and  Appendix  C,  in  both  wholesale 
and  retail  transmission  of  energy. 
Piusuant  to  our  statutory  mandate  to 
remedy  undue  discrimination  and 
anticompetitive  effects  in  these  markets, 
as  interpreted  by  the  Supreme  Court,  we 
will  apply  the  requirements  of  this  rule 
to  the  transmission  component  of 
bimdled  retail  transactions.  At  a 
minimum,  all  transmission  service  in 
interstate  commerce  must  be  subject  to 
the  same  non-discriminatory  non-rate 
terms  and  conditions  in  order  to 
eliminate  undue  discrimination  in 
wholesale  markets  and  in  retail  choice 
markets.  With  respect  to  rates  for 
bundled  retail  transmission  service, 
however,  we  will  work  with  states  to 
address  difficult  transition  rate  issues. 

104.  In  light  of  these  statutory 
responsibilities  and  authorities  under 
the  Federal  Power  Act,  we  have 
assessed  the  state  of  the  electric  utility 
industry  and  determined  that  it  is 
necessary  to  act  promptly  to  provide 
stability  to  the  industry  and  to  assure 
that  customers  receive  adequate 
supplies  of  electric  energy  at  the  lowest 
reasonable  price.  During  the  past  six 
years,  the  implementation  of  open 
access  transmission  under  Order  No. 

888  bas  fimdamentally  altered  the 
landscape  of  the  electric  utility  industry 
by  removing  major  discriminatory 
barriers  to  the  use  of  the  interstate 
transmission  grid  and  thereby  opening 
the  door  to  competition  in  wholesale 
electric  power  markets.  However,  even 
with  the  Order  No.  888  open  access  pro 
forma  transmission  tariff  and  Order  No. 

889  transmission  standards  of  conduct 
in  place,  there  continues  to  be  imdue 
discrimination  in  the  provision  of 
interstate  iservices.  Experience  under  the 
pro  forma  tariff  has  demonstrated  that 
unduly  discriminatory  transmission 
practices  continue  today.  Fxuther, 
existing  trading  rules  and  design  of 
wholesale  power  markets  do  not 
consistently  prevent  market 
manipulation  or  send  proper  price 
signals  to  participants  or  allocate  scarce 
resources  to  those  who  value  them  most 
and  tbus  could  result  in  imjust  and 
unreasonable  rates.  Thus,  competition 


^U. 


either  does  not  exist  in  many  areas  of 
the  country  or  competition  is  distorted. 

105.  We  find  that: 

(1)  the  operation  of  the  Commission's 
pro  forma  transmission  tariff  (which  is 
administered  by  vertically  integrated  as 
well  as  non-vertically  integrated  public 
utilities  such  as  ISOs)  contains 
provisions  that,  in  practice,  permit 
imdue  discrimination  in  the  provision 
of  transmission  services; 

(2)  public  utilities  that  own,  operate  ■ 
or  control  transmission  facilities  and 
also  participate  in  power  markets 
continue  to  possess  substantial 
transmission  market  power  and  retain 
the  ability  to  unduly  discriminate  in  the 
provision  of  transmission  service  and 
spot  market  energy  services; 

(3)  lack  of  standardized  wholesale 
electric  market  design  allows  imdue 
discrimination  within  and  across 
regions,  can  result  in  imjust  and 
imreasonable  pricing  and  allocation  of 
transmission  and  permits  the  exercise  of 
market  power  (and  thus  unjust  and 
imreasonable  rates)  in  power  markets; 
and 

(4)  proper  price  signals  are  not  being 
sent  to  the  marketplace,  with  the  result 
that  market-based  rates  in  many  places 
are  distorted,  and  reasonably  accurate 
price  signals  necessary  for  infrastructure 
additions  are  not  being  sent. 

106.  To  remedy  remaining  undue 
discrimination  in  the  provision  of 
interstate  transmission  services  and  in 
other  industry  practices,  and  to  ensure 
just  and  reasonable  rates  for  sales  of 
electric  energy  within  and  among 
regional  power  markets,  the 
Commission  proposes  to  modify  the 
Order  No.  888  pro  forma  tariff  to  reflect 
non-discriminatory,  standardized 
transmission  service  and  require 
standardized  wholesale  electric  market 
design.  The  Commission  also  proposes 
to  expressly  exercise  jurisdiction  over 
all  transmission  in  interstate  commerce 
by  public  utilities. 

IV.  The  Proposed  Remedy 

107.  The  Commission's  goal  in  Order 
Nos.  888  and  2000  was  to  harness  the 
benefits  of  competition  for  the  nation's 
electricity  customers  by  assuring 
adequate  and  reliable  supplies  of 
electricity  at  a  just  and  reasonable  price. 
As  discussed  above  in  the  Need  for 
Reform  section  (Section  m),  the  cvurent 
rules  and  regulations  have  prevented 
the  full  attainment  of  that  objective.  To 
address  these  problems  in  the  current 
system,  we  are  proposing  a 
comprehensive  package  of  reforms  that 
are  described  more  fully  in  this  section. 

108.  Section  III  and  Appendix  C 
provide  numerous  examples  of  ways 
that  an  entity  that  owns  both 


transmission  and  generation  can 
discriminate  in  favor  of  its  own  ' 
customers  or  generation  under  the 
current  tariff.  The  problem  stems  from 
the  differences  in  the  sets  of  rules  that 
apply  to  users  of  the  transmission 
system.  First,  the  current  regulatory 
system  allows  vertically  integrated 
utilities  to  discriminate  in  fevor  of  their 
bimdled  retail  load  at  the  expense  of 
wholesale  customers.  This  occurs 
because  transmission  service  for 
bundled  retail  customers  is  subject  to 
different  rules  and  rates  than  service  for 
wholesale  customers.  Second,  the 
current  distinction  between  Point-to- 
Point  Transmission  Service  and 
Network  Integration  Transmission 
Service  also  creates  opportunities  for 
undue  discrimination  in  favor  of 
generation  owned  by  the  transmission 
owner  or  an  affiliate. 

109.  To  remedy  this  discrimination 
we  propose  to  place  all  transmission 
customers  under  the  same  set  of  rules. 
We  propose  to  place  transmission 
service  for  bundled  retail  customers 
under  the  same  terms  and  conditions  of 
service  as  wholesale  transmission 
service.  To  accomplish  this  we  propose 
to  revise  the  existing  pro  forma  tariff  to 
remove  provisions  that  grant 
preferential  treatment  to  transmission 
service  for  bundled  retail  customers.  We 
propose  that  all  public  utilities  that 
own,  control  or  operate  interstate 
transmission  file  these  interim  changes 
no  later  than  July  31,  2003.  We  also 
propose  that  no  later  than  September  30, 
2004,  or  such  date  as  the  Commission 
may  establish,  only  Independent 
Transmission  Providers  would  operate 
Commission-jurisdictional  facilities. 
This  requirement  will  apply  whether  or 
not  the  public  utiUty  that  owns,  controls 
or  operates  interstate  transmission 
facilities  has  joined  an  RTO.^^  We  are 
proposing  specific  governance 
requirements  that  must  be  met  by  the 
Independent  Transmission  Provider. 

110.  Also,  no  later  than  September  30, 
2004,  or  such  date  as  the  Commission 
may  establish,  we  propose  to  eliminate 
the  distinction  between  Point-to-Point 
and  Network  Integration  Transmission 
Services  by  having  one  service,  Network 
Access  Service,  that  contains  elements 
of  both  types  of  service — the  flexibility 
of  Network  Integration  Transmission 
Service  and  the  tradability  of  Point-to- 
Point  Transmission  Service.  We  propose 
these  time  periods  to  provide  sufficient 
time  for  the  development  of  the 
necessary  new  software  systems. 
Network  Access  Service  is  based  on  an 


"  A  Commission-approved  RTO  would  meet  the 
requirements  of  an  Independent  Transmission 
Provider. 


open  spot  market  for  imbalance  energy 
and  a  uniform  congestion  management 
methodology,  i.e.,  LMP,  to  more 
efficiently  manage  the  transmission 
grid.  The  spot  ener^  market  and  LMP 
rely  on  management  of  the  transmission 
system  and  bidding  by  supply  and 
demand  resources  attached  to  the 
transmission  grid  under  market  rules 
and  protocols. 

111.  To  provide  the  price  signals 
needed  to  manage  congestion,  the 
Independent  Transmission  Provider  will 
be  required  to  operate  a  day-ahead  and 
real-time  market  for  energy.  To  provide 
customers  with  a  mechanism  for 
achieving  price  certainty  under  the  new 
congestion  management  system,  we  also 
propose  to  require  that  customers  be 
given  Congestion  Revenue  Rights  for 
their  historical  uses  that  protect  against 
congestion  costs  when  specific  receipt 
and  delivery  points  are  used. 

112.  LMP  and  Congestion  Revenue 
Rights  will  provide  price  signals  to 
indicate  where  new  investment  is 
needed;  however,  the  price  signals  alone 
may  not  guarantee  sufficient 
investment.  We  also  propose  to  require 
a  regional  transmission  planning  and 
expansion  process  to  provide  a  backstop 
process  for  ensuring  that  needed 
transmission  construction  is 
undertaken.  We  propose  that  this 
process  begin  six  months  hom  the 
effective  date  of  the  Final  Rule,  even 
though  much  of  the  country  will  not 
have  had  the  opportunity  to  respond  to 
LMP  and  Congestion  Revenue  Rights  for 
another  few  years. 

113.  At  this  stage  of  the  industry's 
evolution,  structural  barriers  to 
competitive  markets  remain,  so  to 
address  this  we  are  proposing  market 
power  mitigation  measures  for  the  spot 
markets  that  will  be  operated  by  the 
Independent  Transmission  Provider. 
These  measures  are  designed  to  address 
the  two  significant  structural  problems 
in  wholesale  energy  markets — the 
existence  of  localized  market  power  that 
arises  from  transmission  constraints, 
and  the  lack  of  price-responsive 
demand.  The  market  power  mitigation 
proposal  is  a  framework  that  can  be 
tailored  to  reflect  the  competitive 
conditions  of  the  particular  region.  It  is 
designed  to  be  reexamined  annually  and 
adjusted  as  needed  to  reflect  changes  in 
the  competitive  structure  of  the  region, 
including  a  phasing  out  of  mitigation 
measures  as  resource  adequacy  and 
demand  response  develops.  Because 
market  power  mitigation  of  spot  market 
prices  will  tend  to  suppress  the  price 
signals  for  new  entry,  we  are  also 
proposing  a  non-price  mechanism  to 
assure  that  load  meets  a  long-term 
resource  adequacy  requirement. 


114.  To  avoid  the  market  design  flaws 
discussed  in  the  Need  for  Reform 
section  (Section  III)  and  Appendix  C 
and  market  manipulation  in  Appendix 
E,  and  to  minimize  the  potential  for 
seams  issues,  we  propose  a  standardized 
tariff  that  incorporates  the  best  practices 
and  builds  on  the  lessons  from  our 
experience  with  organized  markets.  In 
Appendix  B,  the  proposed  SMD  Tariff 
standardizes  many  aspects  of  the  basic 
market  design.  However,  it  also  allows 
flexibility  in  a  number  of  areas  to 
customize  the  basic  market  design  to 
meet  regional  requirements  where  such 
customization  will  not  lead  to  further 
discrimination  or  inefficiencies. 

115.  We  propose  to  permit  small 
entities  to  seek  waiver  of  the  Standard 
Market  Design  Final  Rule  requirements. 
The  regulations  we  propose  include 
waiver  provisions  under  which  public 
utilities,  and  non-public  utilities 
seeking  exemption  from  the  reciprocity 
condition,  may  file  requests  for  waivers 
from  all  or  part  of  the  Commission's 
regulations. 

116.  Finally,  while  we  have  attempted 
to  standardize  the  basic  aspects  of  the 
market  design  policy,  this  proposed  rule 
does  not  include  detailed  business 
practices  and  communication  protocols 
that  will  be  needed  to  administer 
Standard  Market  Design.  We  fully 
appreciate  the  benefits  of  business 
practice  standardization  and,  as  we  did 
in  the  natural  gas  industry,  we  believe 

it  is  best  if  industry  participants  develop 
these  types  of  highly  detailed  and 
technical  standards.  Thus,  we  are 
proposing  a  process,  similar  to  that  used 
in  the  natural  gas  industry,  that  could  be 
used  for  standardization  of  business 
practices,  data  sets  and  communication 
protocols  that  includes  representation  of 
all  affected  market  participants.  Upon 
its  formation,  the  Wholesale  Electric 
Quadrant  of  the  North  American  Energy' 
Standards  Board  (NAESB),  working 
closely  with  Independent  Transmission 
Providers  who  would  collectively  serve 
in  an  advisory  capacity  to  the  board, 
would  produce  business  practice  and 
electronic  communication  standards. 
NAESB  would  notify  the  Commission 
when  it  has  adopted  standards,  and  the 
Commission  would  then  use  rulemaking 
proceedings  to  propose  the 
incorporation  of  these  standards  by 
reference  into  the  Commission's 
regulations.  If  the  industry  is  unable  to 
reach  consensus  on  a  particular 
standard,  the  Commission  would  be 
available  to  resolve  the  dispute,  so  that 
the  industry  process  can  continue,  or 
the  Commission  could  develop  its  own 
standards  if  necessar\'.  Consistent  with 
gas  industrj'  regulation,  issues  of  policy 
that  affect  significant  resources  or  that 
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may  cause  cost-shifting  would  be 
resolved  at  the  Commission  rather  than 
through  the  standard  setting  body. 

A.  The  Interim  Tariff 

117.  Standard  Market  Design  is 
intended  to  cure  undue  discrimination, 
in  part,  with  respect  to  the  use  of  the 
transmission  grid.  As  we  discussed  in 
Section  III.B.2,  there  are  different  rules 
for  bundled  retail  transmission  service 
and  for  wholesale  and  unbundled  retail 
transmission  services.  These  differences 
result  in  unduly  discriminatory 
preferences  for  the  vertically  integrated 
transmission  owner's  bimdled  retail 
customers. 

1.  Placing  Bimdled  Retail  Customers 
Under  the  Interim  Tariff 

118.  We  propose  that  to  eliminate  this 
undue  discrimination,  the  transmission 
component  of  bimdled  retail  service 
must  be  taken  under  an  open  access 
transmission  tariff.  Under  the  current 
pro  forma  tariff,  a  vertically  integrated 
utility  is  required  to  designate  the 
resoiuces  it  uses  to  serve  bundled  retail 
customers  in  the  same  manner  as 
wholesale  customers  are  required  to 
designate  network  resources  under  the 
Network  Integration  Transmission 
Service.  We  propose  to  use  these 
designations  of  network  resources  in 
converting  service  used  to  meet  retail 
obligations.  The  existing  level  of  service 
would  be  provided  pursuant  to  the  new 
Network  Access  Service.  The  load- 
serving  entity  or  the  retail  customer 
would  receive  either  Congestion 
Revenue  Rights  or  the  auction  revenues 
for  these  rights  for  the  currently 
designated  resources.  In  Section  V  of 
this  Notice  of  Proposed  Rulemaking,  the 
Commission  sets  forth  a  proposed  time- 
line and  implementation  process  for  this 
conversion  process. 

119.  In  the  interim,  however,  we 
propose  to  require  that  bundled  retail 
load  be  placed  under  the  existing  pro 
forma  tariff.  While  many  of  the 
revisions  required  by  Standard  Market 
Design  are  dependent  on  the  production 
and  adoption  of  software  to  determine 
locational  marginal  prices  and  to 
operate  markets,  placing  bundled  retail 
load  under  the  existing  pro  forma  tariff 
can  be  done  immediately.  This  will 
remove  certain  discriminatory  practices 
and  is  the  first  step  towards  placing  all 
transmission  service  under  one  tariff. 
This  will  require  several  revisions  to  the 
existing  pro  forma  tariff  to  modify 
provisions  that  define  the  different 
treatment  granted  to  the  service  of 
bundled  retail  load.  Among  the 
revisions  that  the  Commission  proposes 
to  require  public  utilities  to  file  are 
revisions  to  Sections  1.19, 13.5,  13.6, 


14.2.  22.1(a).  22.1(a).  28.2.  28.3.  33.2. 

33.3.  33.3  and  33.5.  The  specific 
changes  are  identified  in  Appendix  A. 

120.  We  propose  that  the  public 
utilities  file  these  revisions  to  their 
tariffs  and  execute  service  agreements  to 
take  Network  Integration  Transmission 
Service  on  behalf  of  their  bundled  retail 
load  no  later  than  July  31.  2003.  We 
recognize,  however,  that  some  public 
utilities  (e.g..  ISOs)  may  already  be 
serving  bundled  retail  load  imder  the 
pro  forma  tariff.  Accordingly,  to  the 
extent  that  a  public  utility  can 
demonstrate  that  it  complies  with  this 
requirement,  it  may  so  indicate  in  its 
compliance  filing. 

2.  Additional  Interim  Revisions  to  the 
Pro  Forma  Tariff 

121.  Since  the  implementation  of  the 
existing  pro  forma  tariff,  the 
Commission  has  offered  clarifications  to 
various  provisions  of  the  tariff.  Perhaps 
the  most  important  of  these  dealt  with 

a  customer's  right  to  roll  over  its 
existing  contract  for  long-term  firm 
service  (Section  2.  Initial  Allocation  and 
Renewal  Procedures). 

122.  In  several  orders,  the 
Commission  clarified  three  significant 
points:  (1)  A  customer  must  submit  a 
request  to  roll  over  its  contract  no  later 
than  sixty  days  prior  to  the  date  the 
current  service  agreement  expires;^"  (2) 
the  public  utility  may  only  deny  a 
customer  its  right  to  roll  over  a  contract 
due  to  future  load  growth  if  the  public 
utility  includes  in  the  original  service 
agreement  a  specific,  reasonably 
forecasted  need  for  the  transfer 
capability  to  serve  load  growth  for 
network  customers  at  the  end  of  the 
term  of  the  service  agreement;''^  and  (3) 
a  long-term  firm  customer  that  requests 
to  use  alternate  point(s)  of  receipt  or 
delivery  retains  its  right  of  first  refusal 
for  service  at  the  original  point(s)  of 
receipt  and  delivery  at  the  time  the 
current  service  agreement  expires."" 

123.  These  revisions  have  a 
significant  impact  on  the  rights  of 
current  transmission  customers  jmd  wi^l 
continue  to  do  so  up  until  the  time  the 
SMD  Tariff,  including  auctions  of 
Congestion  Revenue  Rights,  is  in 
place."'  We  propose  to  require  public 


■"  tntPOJi'  Pou  f r  Sfarkpting  Corporation  v. 
Soufhufsf  Poiifr  Pool.  91  FERC  161.276  (2000). 

"''Order  No.  888-A.  as  clarified  by  Public  Service 
C.ompanv  of  New  Mexico,  85  FERC  at  62,006  (1998): 
Public  .Sfn  icf  Cnwpimv  of  X'ew  Mexico  v.  Arizona 
Puhli<  Scniif  Company.  99  FERC  "161,162  (2002): 
F.xeUtn  Genemtion  Companv.  LLC  v.  Southwest 
Poll f-r  Pool.  99  FERC  1  61 ,235  (2002). 

""Commonwealth  Edison  Company.  95  FERC 
"5  61.027  (2000). 

■"  The  protections  offered  by  rollover  rights  are  of 
vHJue  in  a  first-come,  first-served  priority  system, 
and  are  valuable  for  a  direct  allocation  of 


utilities  to  make  the  tariff  changes  to 
Section  2.2  of  the  existing  pro  forma 
tariff,  as  outlined  in  Appendix  A. 

B.  Independent  Transmission  and 
Markets 

124.  Another  form  of  undue 
discrimination  is  the  lack  of 
independence  of  the  transmission 
provider  in  many  regions  ofthe  country. 
As  discussed  in  Section  III.B.l. 
remaining  corporate  ties  between 
generation  and  transmission  within 
public  utilities  are  problematic  since 
they  allow  the  vertically  integrated 
utility  to  exercise  market  power  to 
advantage  its  affiliated  generation. 

1.  Independent  Transmission  Providers 

125.  To  remedy  this  undue 
discrimination,  transmission  service 
must  be  provided  by  an  independent 
entity.  Therefore,  we  propose  to  require 
all  public  utilities  that  own.  control  or 
operate  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  to:  (1)  Meet  the 
definition  of  Independent  Transmission 
Provider.  (2)  turn  over  the  operation  of 
its  transmission  facilities  to  an  RTO  that 
meets  the  definition  of  Independent 
Transmission  Provider,  or  (3)  contract 
with  an  entity  that  meets  the  definition 
of  Independent  Transmission  Provider 
to  operate  its  transmission  facilities. 

126.  An  Independent  Transmission 
Provider  is  any  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce,  that  administers 
the  day-ahead  and  real-time  energy  and 
ancillary  services  markets  in  connection 
with  its  provision  of  transmission 
services  pursuant  to  the  SMD  Tariff,  and 
that  is  independent  (i.e..  has  no 
financial  interest,  either  directly  or 
through  an  affiliate,  in  any  market 
participant  in  the  region  in  which  it 
provides  transmission  services  or  in 
neighboring  regions). 

127.  We  propose  that  affected  public 
utilities  must  inform  the  Commission 
which  Independent  Transmission 
Provider  will  operate  the  public  utility's 
transmission  facilities  no  later  than  July 
31.  2003.  However,  a  public  utility  that 
is  a  member  of  an  approved  RTO  or  ISO 
or  other  entity  that  meets  the  definition 
of  Independent  Transmission  Provider 
may  file  a  request  for  a  waiver  of  the 
filing  requirements  of  this  paragraph  on 
the  ground  that  it  has  already  complied 
with  the  requirement. 


Congestion  Revenue  Rights.  Once  Congestion 
Revenue  Rights  are  fully  auctioned,  and  access  to 
transmission  service  will  be  based  on  a  willingness 
to  pav  congestion  costs  (and  losses),  it  may  no 
longer  be  necessary. 


128.  Any  entity  meeting  the  definiticm 
of  Independent  TransmissicHi  Provider 
would  file  the  SMD  Tariff  to  provide 
transmission  services,  inclumng 
ancillary  services,  and  to  administer  the 
day-ahc«d  and  real-time  energy  and 
ancillary  services  maiicets.  As  discussed 
furthw  helow,  ui  Independent 
Ttannnission  Provider  vronld  also 
perform  market  mcmitcwing  and  maricet 
power  mitigatioo,  long-tens  resouroe 
adequacy  and  transmission  planning 
and  expusiao  on  a  regiooal  hasis. 

129.  An  IndqpeadeBt  Tkanwnission 
Provider  would  also  file  under  section 
205  uy  dbanges  to  traosmisrioB  rates 
nacessaiy  to  in^rfeiMBt  StsBdard 
Market  Desiga.  BO  later  thaa  60  days 
prior  to  the  date  on  whidt  it  proposes 
to  implemsBt  Studaid  MHket  DesigB. 

130.  bi  adcfitioB.  ooe  or  man  pah^ 
utilities  may  jointfy  file  aa  I 
tomeetdwrei 
Market  Design.  Also,  an  1 
T^aaismisaiom  Provider —y  1 
necessary  fihags  on  hsfcrif  of  pdbBc 
alflities  reonirBd  to  ] 
lequiwHwtoofthisi 

131.  We  see 
this  reaiedy  is  adeqioaAe  to  ranove  dw 
potaatial  far  amihJy  dfrriminatniy 
hdiaviar  on  the  part  of  a  vaticd^ 
int^rated  transaHsskm  piofvidar.  Can 
thereqoireBe 
Des^besati 

die  fimctioB  tkaough  an  RTO  or 
contracting  wiA  sa  independent  entity 
to  peifatm  them?  Gvea  that  most 
transmissioB  providers  have  filed 
proposals  to  joui  so  RTO.  is  a  non-RTO 
compliance  qjiticm  necessary  to  cure 
undue  disarimination  and  produce  just 
and  reasonable  rates  far  transmission 
service  and  the  sale  of  electric  eamfyl 

2.  Rede  of  Indqiendenl  Transmission 
Companies  in  Standard  Market  Design 

132.  We  have  long  recognized  that  the 
Independent  Transmission  Company 
(ITC)  business  model  can  bring 
significant  ben^ts  to  the  industry. 
Their  for-profit  nature  with  a  focus  on 
the  transmission  business  is  ideaUy 
suited  to  bring  about:  (1)  Improved  asset 
management  including  increased 
investment;  (2)  improved  access  to 
capital  markets  given  a  more  focused 
business  model  than  that  ofyerticaUy 
integrated  utilities;  (3)  deyuopment  of 
innovative  services;  and  (|l)  additional 
independence  from  mari»k  participants. 
We  believe  that  these  characteristics  of 
ITCs  can  have  significant  benefits  for 
the  implementation  of  Standard  Market 
Design,  particularly  in  the  areas  of 
development  of  transmission 
infrastructure  and  structural 
independence  from  market  participants. 


133.  The  Commission  recently 
approved  a  proposal  by  several 
transmission  owners  to  form  an  ITC, 
TRANSLink  Transmission  Company, 
LLC  (TRANSLink).  to  share 
respcmsihility  writh  the  Midwest  ISO 
Regiooal  Transmission  Organization 
(the  Midwest  ISO)*^  and  odier  regions 
for  the  RTO  functions  prescribed  in 
Order  No.  2000.  In  that  proceeding,  the 
Commission  approved  a  hybrid  RTO 
formation  undier  which  specific  RTO 
functions  were  ddqated  to  either  the 
RTO  or  the  ITC.  Reguding  the 
delegation  of  functions  we  stated: 

Our  nilingi  on  the  alkxatioB  of  fnodions 
imMt  are  baaed  OD  our  balief  that  lor 
■flad^v*  RTO  opantiois.  ragioiial  trading, 
■od  one-flop  Aopping,  a  ain^  tranimiiaion 
providv  nmat  haiva  ovanll  autfaority  and 
ahiniala  waponaibiKty  far  tranamiaaion 
aarvtca  is  dka  rqgkm.  W*  furtfaar  babeve  that 
tha  aacuiity  twiiliainad,  aconanic  diapatoi 
1  far  aa  afficianl  and  rajiabla  mafkal  is 
I  by  m  iDdapendanl  ragioiial 
I  piovidar.  Ikiwawai,  we  baliava 
thai  it  is  accaplaUa  far  aone  functioBa  wttb 
pradondaaBtly  local  dntactariatiaito  be 
dalagated  to  an  ITC  ao  fang  aa  the  RTO  baa 
ovarai^  aatbarity  in  the  event  that  local 
■ctiona  batve  a  rafional  impact.  We  find  that 
this  ia  critical  to  ■uocessfel  RTO 
da»alu|i«ant  and  aapeciaHy  important  given 
the  diaraclanalica  of  tha  iaieratate 
tianaaaiaaion  grid.  It  baa  become  inrieeningly 
evident  m  receirt  yeara  that  even  seeauagly 
locd  iaaoea.  such  aa  genantor  location  or 
iaobted  tranamiaaion  bottlenecks,  can  and  do 
impact  the  larger  grid,  and  that  ia  why  we 
believe  that  centiadixed  RTO  ovarai^t  is 


We  alao  remain  concerned  thM  vesting 
control  into  sub-regional  entities  may  areata 
aeams  whicb  could  eesily  leed  to  re- 
ballcaaization.  Tbeae  difficult  delegation 
dadsions  are  made  with  our  firm  belief  that 
ITCs  can  floiffish  under  the  RTO  umbrella 
and  that  in  performing  certain  ddegated 
functiona,  ITCs  will  be  able  to  efbctively 
■""•■g"  their  assets,  protect  their  value,  and 
bring  their  expertise  to  increase  efficiencies 
and  enhance  the  value  of  their  business. 
Nevertheless,  these  delegation  decisions 
should  not  prevent  ITCs  from  seeking 
additional  authority,  subject  to  Commission 
approval,  at  a  later  date  after  ITCs  have 
gained  experience  under  RTO  operations.*^ 
We  are  also  guided  by  the  premise  that  any 
delegation  of  functions  to  an  ITC  must  be 
consistent  with  and  further  the  Commission's 
goals  in  the  SMD  Proceeding.  We  assume  in 
this  order  that  the  Midwest  ISO  will  be  the 
transmission  provider  in  the  TRANSLink 


area  and  will  operate  a  reel-Ume  and  day- 
ahead  market,  or  any  functions  that  are 
required  under  the  SMD  final  rule,** 

134.  We  seek  comment  on  the 
functions  that  an  ITC  should  perforra 
imder  Standard  Market  Design.  Should 
the  Commission  retain  the  same 
delegation  of  functions  that  was 
approved  in  TRANSLink?  Are  there 
elements  of  the  proposed  Standwd 
Maiket  Design  that  would  justify  a 
different  delegation  of  fimctions? 
Should  an  ITC  qualify  as  an 
Independent  Transmission  Provider? 

135.  We  tmk  conment  on  whether  an 
ITC  that  has  no  ties  to  a  Market 
Participant,  as  defiiied  in  this  proposal, 
is  suffidendy  ind^Modent  to  act  as  the 
Independent  Transmission  Provides. 
The  ITC  may  htrfd  pid  assets  such  as 
truumission  facilities  and  CongastieB 
Revenue  Ri^its  and  may  be  allowed  a 
IwnBHiBanf  B  haien  ratfrmaaing  pi  up  am. 
Thus  the  CamaaissioB  is  coaomied  that 
the  fTC  may  unduly  discriminate  in 
favor  aS  its  own  transmisaioa  interests 
wbmt  cwryiag  out  operational  and 
planning  dacisiaas  in  its  role  as 
Independent  Traannissian  Provider.  We 

:  comment  on  whether  such  ITC 


*' TRANSLink  Transmission  Company.  L.L.C.,  et 
al..  99  FERC  161.106  (2002), 

"We  recognize  that  as  the  Midwest  ISO  and  ITCs 
gain  experience,  they  should,  from  time  to  time, 
reassess  the  assignment  of  the  functions  and 
reevaluate  whether  some  that  have  been  delegated 
to  a  local  level  need  to  be  performed  at  a  regional 
level  and  vice  versa.  Likewise,  after  SMD  is 
implemented,  the  assignment  of  functions  may 
need  to  be  reassessed.  (Footnote  37  in  original). 


interests  in  transmission  investment 
may  cause  the  ITC  to  unduly 
disoiminate  in  day  ahead  or  real  time 
markets  operatioau  or  to  discount 
generation,  demand  lespcmse.  and  other 
transmission  owners'  (e.g.,  merchant 
transmissioo)  sohiticms  to  grid 
problems.  On  die  odier  hand,  generation 
and  demand  response  sohiticms  are 
likdy  to  have  the  first  ofqiortunity  to 
respond  to  LMPs  if  it  makes  economic 
sense  to  do  so,  given  the  difficulty  in 
siting  transmission.  Given  the  planning 
process  and  stakeholder  input,  as  well 
as  the  Commission's  authority  to  set 
rates,  we  seek  comment  on  what 
specific  ways  an  ITC  could  make  such 
unduly  discriminatory  decisions?  The 
Commission  is  convinced  that,  if  its  role 
is  appropriately  defined,  and 
opportimities  for  undue  discrimination 
are  addressed,  the  ITC  shows  great 
promise  to  address  grid  problems 
through  profit  driven  activities.  One 
such  activity  could  be  reducing 
congestion  where  an  ITC  Mrith  properly 
stnictiued  performance  based  rates 
would  have  an  incentive.  What  is  the 
appropriate  role  for  the  ITC? 

C.  The  New  Transmission  Service 

136.  To  address  the  discrimination 
described  in  Section  III  above  and  in 
Appendix  C,  we  will  rti^uire 
Independent  Transmission  Providers  to 
provide  a  nondiscriminatory,  standard 
transmission  service  to  all  customers. 


"  TRANSLink,  99  FERC  at  61'.463. 
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This  new  service,  NetwOTk  Access 
Service,  combines  features  of  both  the 
existing  open  access  transmission 
services — Network  Integration 
Transmission  Service  and  Point-to-Point 
Transmission  Service.  The  Network 
Access  Service  is  grounded  in  the 
flexibility  of  netwwk  integration 
transmission  service,  but  adds  a 
measure  of  reassignability  similar  to  that 
available  under  f^m  Point-to-Point 
Transmission  Service.  Thus,  Network 
Access  Service  will  give  all  customers 
the  opportunity  to  have  tradable 
Congestion  Revenue  Rights  "^  that  will 
expand  their  transmission  options  and 
enhance  competition  in  wholesale 
electric  markets.  It  also  will  result  in  all 
transmission  services  being  performed 
under  a  single  set  of  rules. 

137.  To  complement  Network  Access 
Service  and  implement  the  Standard 
Market  Design,  Independent 
Transmission  Providers  will  manage 
congestion  using  LMP.  Management  of 
transmission  grid  congestion  is  difficult 
to  do  through  bilateral  transactions 
alone;  thus  a  spot  market  is  required  to 
manage  congestion  efiidently.  We 
beUeve  that  congestion  management, 
balancing  of  load  and  generation  in  real 
time,  and  the  provision  of  ancillary 
services  can  be  accomplished  most 
reliably  and  efficiently  by  a  bid-based, 
security-constrained  spot  market. 

138.  In  addition  to  administering  a 
spot  market  to  manage  congestion,  the 
Independent  Transmission  Provider  will 
also  use  it  to  handle  imbalances  and  the 
pcocurement  of  ancillary  services.  The 
Independent  Transmission  Provider 
would  operate  markets  for  energy, 
regulation,  operating  reserve — spinning 
and  operating  reserve — supplemental. 
These  markets  would  be  security- 
constrained,  bid-based  markets  operated 
in  two  time  frames:  (1)  A  day  ahead  of 
real-time  operations,  and  (2)  in  real 
time.  Transmission  services  will  be 
scheduled  through  the  day-ahead  and 
real-time  markets.  The  Independent 
Transmission  Provider  would  establish 
schedules  for  transmission  service,  and 
sales  and  purchases  of  energy, 
regulation,  and  both  operating  reserves, 
to  ensure  the  most  efficient  use  of  the 
transmission  grid.  Although  the 
Independent  Transmission  Provider  will 
not  be  required  to  operate  an  organized 
market  for  either  short-  or  long-term 
bilateral  transactions,  its  scheduling 


process  must  accommodate  such 
bilateral  trades. 

1.  Basic  Rights 

139.  Network  Access  Service  builds 
upon  the  existing  Order  No.  888 
Network  Integration  Transmission 
Service  and  will  be  available  to  all 
eligible  customers.  As  with  Network 
Integration  Transmission  Service, 
Network  Access  Service  offers  flexible 
use  of  the  transmission  grid— it  allows 
the  load-serving  entity  to  choose  to 
serve  its  load  with  any  available 
resource  on  the  system  (or  access  any 
interface  to  import  power  from  a 
neighboring  system),  consistent  with  the 
Network  Resource  biterconnection 
Service  discussed  in  the  Generator 
Intertonnection  proposed  rule.^ 
Network  Access  Service  allows  a 
customer  to  have  the  Ind^>endent 
Transmission  Provider  int^rate, 
dispatch  and  regulate  the  customer's 
cvurent  and  planned  resources  to  serve 
its  load  as  is  currently  done  under  the 
pro  forma  tariff.  Customers,  including 
generators  and  marketers,  can  also  use 
this  service  for  through-and-out  service, 
to  aggregate  resources  for  resale,  and  to 
perform  hub-to-hub  transactions  similar 
to  Point-to-Point  Transmission  Service. 
In  addition,  Network  Access  Service 
allows  the  customer  (1)  to  trade 
(reassign)  its  Congestion  Revenue  Rights 
and  (2)  to  access  points,  which,  under 
the  current  pro  forma  tariff,  are 
secondary  points  that  may  be  fully 
subscribed,  by  paying  all  applicable 
congestion  charges. 

140.  Network  Access  Service  is 
premised  on  dispatching  of  the  regional 
transmission  grid  so  that  the  customers 
that  value  transmission  service  the  most 
will  get  it.  All  requested  transactions 
must  be  physically  feasible  imder  a 
security-constrained  dispatch.  Where 
there  are  transmission  constraints,  the 
LMP  system  we  propose  will  price  out 
all  transactions  and  redispatch  available 
generation  as  needed  to  accommodate 
all  requests  for  service.*^ 

141.  Network  Access  Service  gives  the 
customer  the  right  to  transmit  power 
between  any  niunber  of  combinations  of 
receipt  and  delivery  points.  A  receipt 
point  is  defined  here  as  the  location 
where  a  transaction  originates,  and  a 
delivery  point  is  defined  as  the  location 


"^Congestion  Revenue  Rights  entitle  the  holder  to 
receive  specified  congestion  revenues  in  the  day- 
ahead  market.  To  the  extent  that  a  customer's  real- 
time schedule  coincides  with  its  day-ahead 
schedule  and  its  Congestion  Revenue  Rights,  these 
rights  offer  complete  protection  against  uncertain 
congestion  charges.  ' 


»«  Standardization  of  Generator  Interconnection 
Agreements  and  Procedures,  FERC  Stats.  &  Regs. 
1 32.560.  Network  Resource  Interconnection  Service 
requires  that  sufficient  network  upgrades  be  built  so 
that  interconnecting  generators  can  serve  load  as  a 
Network  Resource,  as  defined  by  the  existing  pro 
forma  tariff. 

"'  In  all  but  limited  cases,  this  should  allow  the 
Independent  Transmission  Provider  to  satisfy  all 
requests  for  service  by  customers  willing  to  pay  the 
applicable  congestion  charges. 


where  a  transaction  terminates.  Receipt 
and  delivery  points  include  both 
individual  nodes  as  well  as  aggregated 
points,  e.g.,  trading  hubs.  Thus,  a 
Network  Access  Service  customer  could 
use  this  service  to  move  power  from  a 
generator  (receipt  point)  to  a  load 
(delivery  point),  from  a  generator 
(receipt  point)  to  a  trading  hub  (delivery 
point),  from  one  trading  hub  to  another, 
or  from  a  trading  hub  (receipt  point)  to 
a  load  (delivery  point).  A  Network 
Access  Service  customer  would  have 
access  to  all  receipt  and  delivery  points 
on  the  system  and  would  be  able  to 
substitute  receipt  points  on  a  daily  or 
hourly  basis  through  the  day-ahead  and 
real-time  scheduling  processes. 

142.  Any  customer  using  transmission 
service,  whether  a  load-serving  entity, 
generator,  or  marketer,  would  take 
Network  Access  Service.  However,  as 
explained  more  fully  in  Section  IV.D.l, 
only  those  customers  taking  power  off  of 
the  grid  would  pay  the  access  charge. 
(All  customers  would  pay  congestion 
costs  and  losses  associated  with  their 
particular  transaction.)  We  expect  that, 
in  most  instances,  it  would  be  a  load- 
serving  entity,  rather  than  a  generator  or 
marketer,  diat  would  be  the  customer 
for  transactions  that  result  in  power 
leaving  the  grid,  and  thus,  the  load- 
serving  entity  would  be  the  entity 
paying  the  access  charge."" 

2.  Access  to  Transmission  Service 

143.  Under  the  existing  pro  forma  . 
tariff,  "firm"  transmission  service 
implies  certainty  both  with  respect  to 
delivery  and  price.  Once  a  customer 
taking  firm  service  under  the  existing 
pro  forma  tHriff  agrees  to  pay  the 
transmission  rate  and  schediiles  service, 
it  has  full  assurance  that  it  will  be  able 
to  transmit  power  between  its  chosen 
receipt  and  delivery  points  without 
service  interruption  (absent  force 
majeure  or  curtailment)  and  without 
being  subject  to  any  additional  costs 
(e.g.,  redispatch).  However,  there  are 
times  when  a  transmission  provider 
cannot  offer  a  guarantee  of  service 
availability  (absent  the  long-term 
solution  of  a  customer  agreeing  to  pay 
for  system  expansion).  At  these  times, 
under  the  existing  pro  forma  tariff,  only 
non-firm  transmission  service  (which 
can  be  interrupted  for  economic 
reasons)"^  is  available  at  the  stated 
maximum  rate.  Thus,  the  existing  pro 
forma  transmission  service  begins  with 
the  basic  premise  of  price  certainty,  but 
includes  a  measure  of  imcertainty 


"  An  end-use  customer  in  a  state  with  retail 
access  could  be  the  entity  taking  transmission 
service  and  paying  the  access  charge. 

'^  All  services,  including  firm  service,  can  be 
curtailed  for  reliability  reasons. 
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regarding  service  availability  that  is 
resolved  only  if  firm  service  can  be 
secured.  In  sum.  the  customer  is 

?;enerally  assured  of  the  rate  it  will  pay 
or  transmission  service,  but,  imless  it 
has  secured  firm  transmission  service 
between  the  specified  points,  is  not 
necessarily  assured  that  it  vrill  receive 
transmission  service. 

144.  With  Network  Access  Service,  aU 
customers  who  want  physically  fiaasible 
service  will  be  able  to  receive  service; 
however,  uncertainty  can  arise  as  to  the 
rate  paid  to  recave  die  service.  In 
add-on  to  the  access  charge  (which 
recovers  the  embedded  cocts  of  the 
transmission  system),  the  customer 
would  be  subject  to  tibe  cost  kA 
ccH^estion  between  its  chosen  receipt 
and  ddivwy  p<Hnts.  To  adiieve 
certainty  with  respect  to  price  and  avoid 
omgestion  costs,  the  customer  would 
have  to  acquire  the  Cangaitian  Revonie 
Ri^its  associated  with  its  specific 
receipt  pcrint-delivery  point 
cc«ibination(s).*°  Thus.  Netwosk  Access 
Service,  coupled  with  Congestion 
Revenue  Rignts  far  the  deseed  points. 
{Hovides  the  custraner  writh  oertmnty 
with  remect  to  delivoy  and  price, 
ooimMxutle  to  the  existing  jxofonna 
tarinsfinn  service. 

145.  Accordingly,  customers  desiring 
service  conqMnUe  to  (but  actually  more 
dqpendaUe  than)  existing  fina 
transmission  service  would  need  to 
acqinire  Congestion  Revenue  Rights  for 
thdr  receipt  Kod  delivery  points  and 
schedule  service  between  those  pcnnts 
in  the  day-ahead  XDaAx/L  With  the 
allocation  process  we  fxopoaa  in 
Section  IV.H.2.  customeis  under 
existing  omtracts  will  receive 
Ccmgestion  Revenue  Ri^its  that  match 
their  current  use  of  the  system,  which 
will  ease  and  simplify  the  omversicm 
process.  Customers  using  nm-firm 
transmission  service  undisr  the  existing 
pro  forma  tariff  could  request  service 
when  needed  in  the  day-ahead  or  real- 
time markets.  To  the  extent  the 
custraner  Is  willing  to  pay  congestion 
costs  and  transmission  losses,  its 
requested  transmission  service  would  be 
availdble  and  provided.*^  A  customer 
also  has  the  opticMi  of  placing  a  limit  on 
the  amount  of  congestion  diaiges  it  is 
willing  to  pay — to  the  extent  ttat 
amount  is  exceeded,  the  customer 


■"Congestian  Revenue  Rights  provide  the  rights 
holder  with  the  revenues  associated  with 
congestion  between  the  associafed  points;  thus,  any 
congestion  costs  it  pays  are  fiilly  omet  by  these 
revenues.  To  the  extent  the  Conigastion  Revenue 
Rights  holder  opts  not  to  sdieduie  transmission 
service  at  those  points,  it  would  still  receive  the 
congestion  revenues. 

Bi  As  discussed  in  Section  rV.D.3.  customers 
exporting  power  from  or  transmitting  through  one 
region  would  not  be  subject  to  that  region's  access 
charge,  but  would  be  liable  for  the  cost  of 
congestion  and  transmission  losses  associated  with 
its  transaction. 


would  not  take  transmission  service  for 
that  receipt  point-delivery  point 
combination  dxuing  the  requested  time 
period.  This  means  no  separate  non-firm 
transmission  service  option  is  needed 
under  Network  Access  Service. 

3.  Service  Limitations  in  the  Existing 
Pro  Forma  Tariff 

146.  The  existing  pro  forma  tariff 
limits  how  the  Network  Integration 
Transmission  Service  and  Point-to-Point 
Transmission -Service  can  be  used.  It 
limits  die  use  of  interface  capabifity  by 
Netwc^  Int^ration  Transmission 
Service  customers  to  the  amount  of  the 
customer's  load.  Under  the  LMP  system 
that  we  are  proposing,  transmission 
service  would  be  av^lahle  to  any 
customer  up  to  the  full  amount  of  the 
transfBT  aqprinlity,  so  long  as  the 
customer  is  willing  to  pay  the 
applicaUe  coogestirai  charges.  The 
specifics  of  scheduling  pow«r  across 
interfrces  is  discussedin  a  later  section. 

147.  The  existing  pro  /omio  tariff  also 
requires  the  network  customer  to  take 
Point-to-Point  Transmission  Service  for 
any  additional  third-purty  sales 
transaction  cw  to  serve  load  on  another 
transmissirai  provider's  syston.  This 
will  no  longer  be  necessary  with 
Network  Access  Service,  which  will  be 
used  for  all  transmission  servifxs, 
iwrtiuiing  third-party  sales  transactions, 
and  transmission  service  far  load  on 
another  transmission  provider's  system. 
A  customer,  however,  may  prefer  to 
have  separate  service  agreements  liar 
service  to  particular  loads  ftx 
accounting  or  tradcing  purposes. 

4.  Ccmditions  ioit  Receiving  Service 

148.  To  receive  Network  Access 
Service,  a  customer  must  meet  the  same 
requirements  as  those  imder  the  existing 
pro /onmr  tariff  for  acquiring  the  right 
to  schedide  transmission  service:  aiu 
custraners  must  meet  creditwcHthiness 
and  other  eligibility  standards,  complete 
an  application  for  service,  and  meet 
certain  operating  standards  (e.g., 
rehability  maintenance  of  customer- 
owned  facilities  for  integration  wdth  the 
transmissioii  provider's  system, 
including  metering  and 
ccHnmunications  equipment)  as  defined 
in  the  current  pro  forma  tariff. 
Similarly,  the  customer  must  have  a 
service  agreement  to  take  service  imder 
the  tariff.  A  load-serving  entity  would 
also  need  a  network  operating 
agreement,  which  would  detail  how  the 
Indep«ident  Transmission  Provider's 
system  under  the  SMD  Tariff  and  the 
load-serving  entity's  system  would  work 
together  (similar  to  a  generator 
intercoimection  agreement). ^^  These 


standards  are  largely  unchanged  from 
the  existing  pro  forma  tariff.  In  addition, 
the  customer  must  agree  to  pay  any 
congestion  charges  and  transmission 
losses  associated  with  its  request  ^^  and 
any  customer  serving  load  located 
within  the  Independent  Transmission 
Provider's  system  must  agree  to  pay  the 
applicable  acxess  cihaige. 

5.  Scheduling  Transmission  Service  and 
Acquiring  Congestion  Revenue  Rights 

149.  As  noted  above,  a  customer 
would  acquire  Congestion  Revenue 
Rights  to  assure  price  and  delivery 
certainty  iat  its  transactions.  Anyone 
can  hold  Congestion  Revenue  Rights. 
Congestion  Revenue  Rights  can  be 
acquired  through  a  variety  of  means, 
including:  (1)  Direct  allocation  that  is 
based  on  scmie  measure  of  current  or 
historical  rights  to  the  system;  (2) 
periodic  auctions;  or  (3)  some 
combination  of  these  methods.  The 
initial  process  for  acquiring  these  rights 
is  discussed  in  Section  IV.H.2. 

150.  Transmission  service  will  be 
scheduled  through  the  day-ahead 
market  vrith  devi^ons  accounted  far  in 
the  real-time  market,  as  discussed  in 
later  sections.  These  scheduling 
oppotunities  are  comparable  to  the 
existing  pro  faana  tariff's  requirements 
(e.g.,  finn  point-to-point  transmission 
service  scheduled  by  no  later  than  10 
a.m.  the  day  befare,  with  schedules 
sulmitted  after  that  time 
accommodated,  if  practicable,  and 
allowance  to  make  changes  to  that  "day- 
ahead"  adiedule  prim  to  the  start  of  the 
next  clock  hour).  However,  the  new 
service  synchronizes  the  scheduling  of 
transmission  service  and  energy,  and 
relies  on  a  transmission  customer 
bolding  Congestion  Revenue  Rights  or 
its  wilhngness  to  pay  the  cost  of 
congestion,  rather  than  on  a  firm/non- 
firm,  first-come,  first  served  method,  to 
ration  capacity. 

151.  A  Network  Access  Service 
customer  would  have  to  indicate  the 
location  of  its  receipt  and  deUvery 
points  when  it  schedules  service  in  the 
day-ahead  or  real-time  markets.^  If  a 


**  Consistent  with  the  existing  pro  fonna  tariff,  a 
Network  Access  Service  customer  would  retain  the 
right  to  request  that  the  Independent  Transmission 


Provider  file  an  unexecuted  transmission  agreement 
or  network  operating  agreement  if  the  two  parties 
cannot  agree  on  the  terms  and  conditions  of  service. 

■3  As  noted  earlier  and  more  fully  explained  in 
Section  rV.E.3..  a  customer  can  protect  itself  against 
the  costs  of  congestion  by  acquiring  Congestion 
Revenue  Rights  in  the  amount  of  its  loed  and 
between  the  receipt/delivery  points  where  its 
desired  resouroas  and  loads  are  located. 

»•  Further,  consistent  with  the  existing  pro  forma 
tariff  and  the  Commission's  decision  reguding 
"tagging,"  the  customer  must  identify  the  ultimate 
source  and  sink  so  that  the  various  system  operators 
in  an  interconnection  can  assess  the  simultaneous 
feasibility  of  all  scheduled  power  flows.  See 
Coalition  Against  Private  Tarifb.  83  FERC  1 61.015 
at  61,040.  Kb  'g  denied,  S4  FERC  1 61,050  (1908). 
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customer  holds  Congestion  Revenue 
Rights  between  a  set  of  receipt  and 
delivery  points  in  the  day-ahead  market, 
but  later  decides  to  take  transmission 
service  between  a  different  set  of  points, 
the  customer  would  no  longer  have  full 
protection  against  congestion  costs  for 
its  transaction  in  the  day-ahead  market 
and  could  incui  different  congestion 
costs  than  the  congestion  revenues 
associated  with  the  Congestion  Revenue 
Rights  it  holds.  Similarly,  to  the  extent 
that  a  customer's  real-time  transactions 
differ  from  its  day-ahead  schedule,  the 
customer  would  be  liable  for  any 
redispatch  costs  that  occui  in  real  time 
that  are  necessary  to  accommodate  its 
real-time  transactions. 

6.  Designating  Resources  and  Loads 

152.  The  existing  pro  forma  tariff 
allows  a  Network  Integration 
Transmission  Service  customer  to 
designate  resoiut:es  that  the  customer 
owns  or  has  committed  to  purchase 
pursuant  to  an  executed,  non- 
intemiptible  contract.  The  transmission 
provider  must  then  plan  and  operate  its 
system  to  be  able  to  provide  firm 
transmission  service  from  these 
resources  to  the  customer's  load.  Under 
the  proposed  Standard  Market  Design, 
the  reservation  of  capacity  for  service  is 
no  longer  required,  since  a  transmission 
customer  pays  the  congestion  cost  for 
transmission  service.  Thus,  there  is  no 
longer  a  need  for  a  Network  Access 
Service  customer  to  designate  network 
resoimies  to  get  transmission  service. 
While  the  integration  of  resoiuces  and 
loads  (including  behind-the-meter 
generation)  that  occurs  under  Network 
hitegration  Transmission  Service  will 
continue,  a  Network  Access  Service 
customer' will  now  request  receipt  and 
delivery  points  through  the  day-ahead 
scheduling  process  and  real-time 
transactions. 

153.  Thus,  we  believe  that  the 
requirement  to  designate  network 
resources  to  receive  transmission 
service  may  no  longer  be  needed. 
Further,  we  note  that  under  the  existing 
pro  forma  tariff  the  designation  of 
network  resources  was  used  in 
addressing  long-term  resource  adequacy 
concerns  and  in  the  planning  process 
undertaken  to  ensure  that  the  resources 
could  be  integrated.  Because  we  are  now 
proposing  a  resource  adequacy 
requirement  and  a  regional  planning 
process  to  meet  these  requirements,  the 
requirement  to  designate  network 
resources  may  no  longer  be  needed.  (See 
Section  IV.J).  We  request  comment  on 
whether  designating  network  resources 
and  loads  is  necessary  for  Network 
Access  Service,  particularly  with 


respect  to  performing  the  integration  of 
resources  and  loads.^^  Similarly,  with 
respect  to  the  information  required  to 
complete  an  application  for  service 
(Section  2  of  the  SMD  Tariff),  is  it 
necessary  for  the  Independent 
Transmission  Provider  to  request 
information  beyond  the  identity  of  and 
contact  information  for  the  customer, 
service  term  and  commencement  date, 
and  receipt  and  delivery  points  for  the 
requested  service?  Does  the 
Independent  Transmission  Provider 
need  to  collect  for  each  service  request 
(but  not  for  each  transaction)  the 
location  and  characteristics  of  the 
generation  serving  the  load,  detailed 
descriptions  of  the  load  and  the 
customer's  transmission  system  and 
owned  generation?^  In  sum,  do  we 
need  separate  procedures  for  service  to 
customers  such  as  marketers,  who  do 
not  serve  load  or  own  generation,  or 
transmission  systems  and  load-serving 
entities  that  have  all  these  things?  Does 
the  integration  aspect  of  Network 
Access  Service  require  different 
information  to  be  provided  to  the 
Independent  Transmission  Provider  in 
order  to  initiate  service?  Should  this 
information  be  provided  through  other 
means,  and  what  would  that  be? 

7^  Substituting  Receipt  and  Delivery 
Points 

154.  Under  the  existing  pro  forma 
tariff,  choosing  alternate  resources  to 
meet  load  required,  in  effect,  placing  a 
request  in  the  queue  for  new  service.  If 
firm  capacity  were  available,  the 
customer  would  be  permitted  to  use 
alternate  points  of  receipt  (or  delivery) 
on  a  firm  basis.  If  firm  capacity  were  not 
available,  the  customer  could  choose  the 
point(s)  on  a  secondary,  or  non-firm, 
basis. 

155.  With  Network  Access  Service, 
this  process  is  no  longer  necessary.  A 
Network  Access  Service  customer  can 
essentially  access  any  point  simply  by 
requesting  it  through  the  day-ahead 
scheduling  process  or  real-time 
transactions  (and  be  willing  to  pay 
congestion  costs  and  losses).  To  the 
extent  the  customer  Wanted  to  avoid  the 
cost  of  congestion  for  the  transaction,  it 
could  retain  its  existing  Congestion 
Revenue  Rights  and  acquire  additional 
Congestion  Revenue  Rights  for  its  new 


receipt  and  delivery  points  through  an 
auction  or  secondary  market. 

156.  Alternatively,  the  customer  could 
request  a  "reconfiguration"  of  the 
Congestion  Revenue  Rights  it  holds,  i.e., 
the  customercould  turn  in  the 
Congestion  Revenue  Rights  for  the  old 
receipt  and/or  delivery  point  and 
request  Congestion  Revenue  Rights  from 
the  new  receipt  point  or  to  the  new 
delivery  point.  We  seek  comment  on  the 
MW  quantity  of  reconfigured 
Congestion  Revenue  Rights  that  the 
customer  should  be  entitled  to  receive. 
There  are  at  least  three  options.  One 
option  is  to  allocate  to  the  customer  the 
MW  quantity  that  is  available 
specifically  as  a  result  of  turning  in  the 
old  Congestion  Revenue  Rights.  Under 
this  option,  the  customer  would  receive 
rights  that  become  available  by  tiiming 
in  the  old  Congestion  Revenue  Rights. 
In  such  a  case,  the  MW  quantity  of  new 
Congestion  Revenue  Rights  might  be 
different  (either  larger  or  smaller)  than 
the  MW  quantity  of  the  old  Congestion 
Revenue  Rights.^^  A  second  option  is  to 
allocate  any  MW  quantity  of  new 
Congestion  Revenue  Rights  that  are 
physically  feasible  (i.e.,  it  does  not 
adversely  affect  the  Congestion  Revenue 
Rights  held  by  any  other  customer), 
including  Congestion  Revenue  Rights 
that  were  available  before  turning  in  the 
old  Congestion  Revenue  Rights.  The 
MW  quantity  of  new  Congestion 
Revenue  Rights  under  this  option  could 
also  be  different  (either  larger  or 
smaller)  than  the  MW  quantity  of  older 
Congestion  Revenue  Rights.  A  third 
option  is  to  allocate  a  MW  quantity  of 
new  Congestion  Revenue  Rights  that  is 
either  equal  to  the  MW  quantity  of  the 
old  Congestion  Revenue  Rights,  or,  if 
that  is  not  physically  feasible,  the 


"5  The  relevant  sections  of  the  SMD  Tariff  are 
Sections  B.3  and  B.4.  While  we  believe  that  they 
may  no  longer  be  necessary,  they  remain  in  the 
tariff  for  ease  of  reference  during  the  proposed 
rulemaking  process.  In  the  Final  Rule,  the 
Commission  will  determine  if  these  or  similar 
provisions  need  to  be  included  in  the  SMD  Tariff. 

«<*See  Sections  B.2.2.1(iv)  and  (v),  and  Sections 
B.2.2.2(iii)  through  (vi)  of  the  SMD  Tariff. 


3'  For  example,  a  customer  holding  a  10  MW 
Congestion  Revenue  Right  from  A  to  B  may  want 
to  exchange  its  existing  rights  for  Congestion 
Revenue  Rights  from  C  to  D.  Suppose  that  both  the 
A-to-B  and  C-to-D  Congestion  Revenue  Rights  relied 
on  a  common  congested  flowgate,  so  that  the 
amount  of  A-to-B  Congestion  Revenue  Rights  and 
C-to-D  Congestion  Revenue  Rights  is  limited  by  the 
capacity  of  the  flowgate.  However,  suppose  that  the 
A-to-B  Congestion  Revenue  Right  relies  more 
heavily  on  the  congested  flowgate  than  the  C-to-D. 
Congestion  Revenue  Right.  That  is,  the  proportion 
of  the  power  flow  (known  as  the  "power  flow 
distribution  factor")  over  the  flowgate  in 
transmission  service  from  A  to  B  is  greater  than  the 
proportion  in  transmission  service  from  C  to  D. 
Thus,  giving  up  10  MW  of  A-to-B  Congestion 
Revenue  Rights  may  create  the  ability  to  award 
more  than  10  MW  of  Congestion  Revenue  Rights 
(e.g..  15  MW)  from  C  to  D.  Conversely,  a  customer 
with  15  MW  of  C-to-D  Congestion  Revenue  Rights 
could  exchange  them  for  only  10  MW  of  A-to-B 
Congestion  Revenue  Rights. 
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largest  MW  quantity  that  is  physically 
feasible.  Under  this  third  option,  the 
MW  quantity  of  new  Congestion 
Revenue  Rights  could  never  exceed  the 
MW  quantity  of  the  old  Congestion 
Revenue  Rights.  The  process  for 
acquiring  and  reconfiguring  Congestion 
Revenue  Rights  is  further  described  in 
SectionIV.E.3. 

8.  System  Impact  and  Facilities  Studies 

157.  Most  service  requests  will  be 
resolved  through  the  day-ahead 
security-constrained  dispatch. 
Nevertheless,  the  Independent 
Transmission  Provider  will  need  to  - 
conduct  system  impact  and/or  facilities 
studies  for  service  involving  the 
interconnection  of  a  new  load  or 
generator.  The  Independent 
Transmission  Provider  will  also 
routinely  perform  simultaneous 
feasibility  studies  to  determine  the 
configurations  of  Congestion  Revenue 
Rights  that  can  be  accommodated.  Thus, 
except  for  adding  references  to  the 
simultaneous  feasibility  studies  that 
will  be  performed  in  response  to 
requests  for  Congestion  Revenue  Rights, 
sections  of  the  existing  pro  forma  tariff 
addressing  various  studies  will  remain 
largely  unchanged.  However,  as 
discussed  in  Section  IV.C.8,  these 
studies  are  now  required  to  be 
performed  by  an  Independent 
Transmission  Provider. 

9.  Load  Shedding  and  Curtailments 

158.  Under  the  existing  pro  forma 
tariff,  load  shedding  and  curtailment 
procedures  were  developed  for 
inclusion  in  individual  network 
operating  agreements.  These  procedures 
should  be  uniform  and,  therefore,  will 
be  included  in  the  SMD  Tariff.  In 
addition,  we  expect  that' the  majority  of 
constraints  will  be  resolved  through  the 
LMP-based  congestion  management 
system,  with  only  localized  emergency/ 
reliability  contingencies  (transmission 
line  outage  into  a  load  pocket)  needing 
to  be  adcfressed  through  load  shedding 
or  curtailment  procedures. 

159.  This  is  a  major  improvement 
over  the  current  tariff,  as  it  should 
eliminate  most  or  all  TLRs.  To  the 
extent  practicable,  when  system 
conditions  require  curtailment  (in  real 
time)  that  cannot  be  resolved  through 
the  congestion  management  system,  the 
Independent  Transmission  Provider 
should  curtail  the  customers  whose 
transactions  contribute  to  the  constraint 
on  a  pro  rata  basis.^*  In  addition,  we 


propose  that  to  the  extent  the 
Independent  Transmission  Provider  is 
unable  to  schedule  all  requests  for 
service  made  through  the  day-ahead 
scheduling  process,  those  customers 
with  Congestion  Revenue  Rights  for 
their  requested  receipt  point-delivery 
point  combinations  should  be 
scheduled  first.  We  seek  comment  as  to 
whether  this  scheduling  priority  is 
appropriate.  While  it  would  grant 
Congestion  Revenue  Rights  holders  an 
additional  measure  of  certainty  of 
delivery,  would  this  undermine  the 
benefits  of  having  a  single  transmission 
service  for  all  customers? 

160.  We  propose  that  an  Independent 
Transmission  Provider  can  assess  a 
penalty  for  failure  to  curtail  if  a 
transmission  customer  fails  to  curtail 
after  reasonable  notice.  The  proposed 
penalty  is  the  locational  marginal  price 
plus  $1000  per  MWh.  The  Commission 
has  approved  a  minimum  notice  period 
of  ten  minutes  if  the  curtailment  is  for 
reliability  purposes.''^  We  request 
comment  on  whether  the  Commission 
should  continue  this  practice. 

161.  We  also  note  that  the 
Commission  required  transmission 
providers  to  incorporate  procedures  for 
addressing  curtailment  of  parallel  flows 
involving  more  than  one  transmission 
system  (i.e.,  the  Transmission  Loading 
Relief  Procedure  developed  by  NERC)  as 
a  single  generic  amendment  to  the  pro 
forma  tariff.'""  Under  Network  Access 
Service,  procedures  for  addressing  non- 
discriminatory curtailment  of  parallel 
flows  will  continue  to  be  needed  under 
emergency  conditions  when  the  use  of 

a  regional  congestion  management 
procedure  set  out  in  this  proposed  rule 
does  not  completely  relieve  a 
constraint.'"'  Language  has  been  added 
to  Section  9.3,  Curtailments  of 
Scheduled  Deliveries,  to  reflect  this 
change. 

10.  Trading  (Reassigning)  Congestion 
Revenue  Rights 

162.  Network  Access  Service  adds  the 
tradability  that  currently  exists  for 
"firm"  Point-to-Point  Transmission 


*>  Because  we  are  now  proposing  to  exercise  our 
jurisdiction  over  the  transmission  component  of 
bundled  retail  transactions  and  to  provide  a  single 
set  of  rules  and  regulations  that  apply  to  all 
transmission  service,  the  limitation  imposed  by  the 


United  States  Court  of  Appeals  for  the  Eighth 
Circuit  on  the  Commission's  curtailment  authority 
over  bundled  retail  customers  is  no  longer  relevant. 
See  Northern  States  Power  Company  (Minnesota) 
and  Northern  States  Power  Company  (Wisconsin). 
83  FERC161,098,  order  on  clarification.  83  FERC 
161,338.  re/ig  denied.  84  FERC  1  61,128  (1998), 
Northern  States  Power  Co..  et  al.  v.  FERC.  176  F.3d 
1090  (8th  Cir.  1999),  cert,  denied.  528  U.S.  1182 
(2000),  order  on  remand.  89  FERC  161.178  (1999). 

s^See  Allegheny  Power  System,  Inc..  80  FERC 
161,143  at  61.546  (1997).  order  on  reb'g.  85  FERC 
161.235(1998). 

'™See  North  American  Electric  Reliability 
Council,  87  FERC161. 160  (1999). 

'"'  Such  procedures  may  need  to  be  refined  in 
light  of  Standard  Market  Design. 


Service,  but  was  not  available  under 
Network  Integration  Transmission 
Service.  Customers  may  be  able  to 
acquire  Congestion  Revenue  Rights  from 
a  particular  receipt  point  to  a  particular 
deliver)'  point  directly  from  the 
Independent  Transmission  Provider, 
through  a  formal  auction,  or  through 
secondary  markets.  Once  a  customer  has 
these  point-specific  Congestion  Revenue 
Rights,  the  customer  may  sell  them  at 
any  time  to  another  entity,  whether  or 
not  that  entity  intends  to  transmit 
power.  The  sale  could  be  for  all  or  a 
portion  of  the  amount  or  duration  of  the 
Congestion  Revenue  Rights.  All  resales 
of  Congestion  Revenue  Rights  must  be 
reported  on  and  conducted  through  the 
OASIS.  As  is  currently  the  case  in  some 
ISOs.  Congestion  Revenue  Rights  will  be 
traded  at  the  price  at  which  purchasers 
value  the  rights.  The  procedures  for  the 
auctions  and  resale  of  Congestion 
Revenue  Rights  are  discussed  in  Section 
IV,E.3. 

163.  We  seek  comment  as  to  whether 
all  Congestion  Revenue  Rights  must  be 
sold  through  the  OASIS,  or  whether 
some  bilateral  sales  may  be  made  and 
only  reported  through  OASIS  after  the 
sale. 

11.  Ancillary  Ser\'ices 

164.  The  ancillary  services  provided 
as  part  of  the  current  pro  forma  tariff 
will  largely  remain  the  same  under 
Network  Access  Service.  However, 
certain  ancillary  services  will  be 
provided  through  organized  markets 
with  appropriate  market  power 
mitigation,  as  discussed  infra.  The 
ancillary  services  markets  are  discussed 
in  Sections  IV.F.l.d  and  IV,F.3.b. 

D.  Transmission  Pricing 

165.  The  Commission  seeks  to  ensure 
transmission  owners  the  opportunity  to 
recover  their  revenue  requirements  for 
their  transmission  systems  under 
Network  Access  Service,  This  charge 
could  either  be  a  license  plate  rate 
(charge  depends  on  zone  of  deliver\')  or 
a  postage  stamp  rate  (same  rate  applies 
for  all  load  within  the  Independent 
Transmission  Provider's  service  area) 
and  would  be  paid  by  all  entities 
serving  load  within  the  Independent 
Transmission  Provider's  service  area. 
Moreover,  to  facilitate  trading  across 
regions,  we  are  proposing  to  change  our 
policy  on  pricing  of  transactions  that 
start  and  end  in  different  transmission 
systems. 

166.  In  addition,  we  are  proposing  to 
refine  our  policy  on  pricing  of 
transmission  expansions  to  provide 
incentives  for  market-driven  solutions. 
To  facilitate  the  addition  of  much 
needed  transmission  infrastructure,  we 
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propose  a  regional  approach  to 
transmission  expansion  which  includes 
extensive  participation  by  Regional 
State  Advisory  Committees  '"^  to 
identify  the  beneficiaries  of  a  proposed 
expansion  and  how  costs  for  that 
expansion  should  be  recovered. 

1.  Recovery  of  Embedded  Costs 

167.  Under  the  existing  pro  forma 
tariff,  there  are  two  types  of 
transmission  services — Network 
Integration  Transmission  Service,  which 
is  designed  for  the  integration  of 
resources  and  loads,  and  Point-to-Point 
Transmission  Service,  which  is 
generally  used  to  export  power  from  one 
transmission  system  to  another 
(through-and-out  service). 

168.  To  recover  the  embedded  costs  of 
the  transmission  grid,  the  Commission 
has  historically  permitted  transmission 
providers  to  assess  an  access  charge,  in 
the  form  of  a  load  ratio  share  charge  or 

a  per  kW  per  month  charge,  on  all 
transactions  taking  place  on  the 
transmission  provider's  system. '"^  por  a 
single  transmission  utility,  these  charges 
usually  take  the  form  of  a  "postage 
stamp"  rate  (i.e.,  the  same  diarge  for  all 
customers"  use  of  the  utility's  grid)  and, 
for  an  ISO  or  RTO.  a  "license  plate"  rate 
[i.e.,  a  different  charge  for  the  use  of  the 
entire  regional  transmission  system  that 
is  based  on  the  revenue  requirement  of 
the  transmission  owner's  facilities,  or 
"zone,"  where  the  transaction  sinks). '"^ 
The  access  charge  is  assessed  on  all 
transactions  making  use  of  the 
transmission  provider's  system. 
including  transactions  where  the 
generator  and  load  are  located  within 
the  transmission  provider's  system  and 
where  either  the  generator  or  the  load 
(or  both)  are  located  outside  of  the 
transmission  provider's  system. 

169.  While  this  method  of  pricing  has 
been  effective  in  recovering  a 
transmission  provider's  revenue 
requirement,  some  changes  are  required 
to  reflect  the  new  Network  Access 


'°^  Regional  State  Advisory  Committee  as 
discussed  more  fully  in  Section  IV.K. 

"'  A  Network  Integration  Transmission  Service 
customer  pays  a  monthly  demand  charge  based  on 
its  load  ratio  share  of  the  transmission  provider's 
monthly  transmission  revenue  requirement.  The 
customer's  load  ratio  share  is  based  on  the 
customer's  hourly  load  coincident  with  the 
transmission  provider's  monthly  transmission 
system  peak.  The  firm  Point-to-Point  transmission 
customer  pays  a  monthly  demand  charge  for  each 
unit  of  capacity  that  it  has  reserved. 

'»«  Both  PJM  and  New  York  ISO  use  a  license 
plate  rate  design.  P)M  and  New  York  ISO  have 
different  rate  designs  for  exports  and  wheel-through 
services.  PJM  uses  a  weighted  average  of  the  charges 
of  all  transmission  for  these  types  of  transactions. 
New  York  ISO  uses  the  transmission  charge  of  the 
owner  of  the  intertie  that  serves  as  the  point  of 
delivery  to  the  adjacent  system. 


Service  and  to  address  imintended 
consequences  of  the  current  rate  design. 
First,  we  propose  that  transmission 
owners  recover  embedded  costs  through 
an  access  charge  assessed  mainly  to 
load-serving  entities,  based  on  their 
respective  shares  of  the  system's  peak 
load,  i.e.,  their  load  ratio  shares.  Our 
goal  is  to  minimize  the  distorting  effects 
that  an  access  charge  can  have  on 
economic  choices.  We  propose  to  assess 
access  charges  primarily  on  loads,  but 
not  on  generators,  because  the  economic 
choices  of  loads  (such  as  where  to 
locate)  are  less  likely  to  be  affected  by 
access  charges  than  are  the  choices  of 
generators.'"^  Moreover,  even  if  access 
charges  were  imposed  on  generators  or 
other  market  participants,  it  is  likely 
that  they  would  pass  along  most  or  all 
of  their  access  charges  to  their 
customers,  so  that  loads  would 
ultimately  bear  most  or  all  of  the 
transmission  fixed  costs. 

170.  Second,  we  propose  to  eliminate 
all  "rate  pancaking,"  which  involves 
charging  separate  embedded  cost 
charges  for  moving  power  over  separate 
Independent  Transmission  Provider 
service  areas.  We  propose  to  eliminate 
rate  pancaking  both  within  an 
Independent  Transmission  Provider's 
service  area  and  between  service  areas. 
Rate  pancaking  impedes  the  ability  of 
distant  generators  to  com{>ete  with 
nearby  generators  by  imposing  charges 
to  transmit  energy  from  distant 
generators  that  are  imrelated  to  actual 
variable  transmission  costs.  Assessing 
the  access  charge  primarily  to  load- 
serving  entities  based  on  their  load  ratio 
share  rather  than  on  the  nimiber  of 
service  areas  over  which  energy  is 
transmitted  increases  generation 
competition  by  allowing  distant 
generators  to  compete  more  easily  with 
nearby  generators. 

171.  As  discussed  further  below,  we 
propose  that  customers  paying  access 
charges  would  receive  Congestion 
Revenue  Rights  (or  alternatively, 
revenues  from  the  auction  of  Congestion 
Revenue  Rights).  Thus,  in  exchange  for 
paying  the  fixed  costs  of  the 
transmission  system,  those  paying 
access  charges  would  receive  the 
financial  benefits — the  stream  of 
congestion  revenues — resulting  from 
usage  of  the  transmission  system.  In 
addition,  we  seek  to  minimize  cost 
shifts  that  could  result  from  our 
proposal,  and  we  propose  to  maintain  as 
much  as  possible  the  explicit  and 
implicit  transmission  rights  ciirrently 


held  by  customers.  Thus,  customers 
currently  receiving  Network  Integration 
Transmission  Service  and  firm  Point-to- 
Point  Transmission  Service  under  the 
existing  pro  forma  tariff  would  receive 
Congestion  Revenue  Rights  based  on 
their  existing  service  levels.  However, 
there  are  two  issues  regarding  access 
charges  and  the  allocation  of  Congestion 
Revenue  Rights  on  which  we 
specifically  seek  conmient. 

172.  First,  we  seek  comment  on  the 
treatment  of  existing  customers  taking 
long-term  firm  Point-to-Point 
Transmission  Service  that  are  not  load- 
serving  entities.  Such  customers 
currently  pay  an  embedded  cost  charge 
in  order  to  receive  firm  Point-to-Point 
Transmission  Service  under  the  Order 
No.  888  pro  forma  tariff.  We  believe  that 
it  would  be  inequitable  for  customers  to 
receive  an  initial  allocation  of 
Congestion  Revenue  Rights  unless  they 
also  pay  a  share  of  transmission 
embedded  costs.  We  also  believe  that  it 
would  be  inequitable  for  customers  to 
pay  a  share  of  transmission  embedded 
costs  without  receiving  an  initial 
allocation  of  Congestion  Revenue 
Rights.  Thus,  we  seek  comment  on  two 
options.  One  option  is  for  these 
customers  to  continue  paying  their 
embedded  cost  charges  in  exchange  for 
receiving  Congestion  Revenue  Ri^ts 
that  reflect  their  current  levels  of  Point- 
to-Point  Transmission  Service.  This 
option  would  help  minimize  cost  shifts, 
while  maintaining  the  transmission 
rights  cxurently  held  by  these 
customers.  On  the  other  hand,  this 
option  would  recover  a  portion  of 
embedded  transmission  costs  from 
customers  that  are  not  loads.  The 
second  option  is  to  eliminate  the  access 
charges  for  these  customers  while  also 
allocating  no  Congestion  Revenue 
Rights  to  them.  This  option  avoids 
recovering  embedded  costs  from  entities- 
that  are  not  loads.  However,  it  would 
result  in  some  shifting  of  the 
responsibility  for  recovering  embedded 
costs,  and  it  would  fail  to  maintain  the 
transmission  rights  currently  held  by 
these  customers.  We  seek  comment  on 
the  merits  of  these  two  options,  as  well 
as  whether  the  Final  Rule  should  select 
one  option  or,  alternatively,  allow 
customers  to  choose  between  them.'°^ 


'°^  Point-to-Point  customers  wanting  to  receive  a 
direct  allocation  of  Congestion  Revenue  Rights 
would  also  pay  the  access  charge,  as  discussed 
below. 


'oe  We  propose  that  Congestion  Revenue  Rights 
be  directly  assigned  only  to  long-term  firm 
customers,  consistent  with  the  existing  pro  forma 
tariffs  right  of  first  refusal.  Thus,  short-term  and 
non-firm  point-to-point  customers  would  not 
receive  Congestion  Revenue  Rights  under  direct 
assignment.  These  customers,  therefore,  may  wish 
to  structure  their  contracts  such  that  they  expire  at 
the  time  Standard  Market  Design  is  implemented. 
This  way,  while  they  would  not  receive  Congestion 
Revenue  Rights,  they  also  would  no  longer  be 
paying  an  access  chaise. 
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173.  The  second  issue  concerns  the 
treatment  of  load-serving  entities  in 
retail  open  access  states  that  attract 
loads  away  from  their  traditional  utility 
suppliers.  Under  our  proposal,  a  new 
load-serving  entity  that  attracts  load 
from  other  suppliers  would  be  assigned 
a  share  of  embedded  j:osts — costs 
previously  assigned  to  other  suppliers. 
In  areas  where  there  is  no  Available 
Transfer  Capability  for  additional 
Congestion  Revenue  Rights,  we  seek 
comment  on  how  such  new  load-serving 
entities  should  receive  an  allocation  of 
the  customer's  former  load-serving 
entity's  Congestion  Revenue  Rights.  We 
propose  that  Congestion  Revenue  Rights 
"follow  the  load."  Thus,  Congestion 
Revenue  Rights  previously  allocated  to 
other  suppliers  whose  loads  (and  access 
charges)  have  been  reduced  would  be 
reallocated  to  the  new  load-serving 
entities. 

174.  We  propose  to  permit  the  use  of 
license  plate  rates  such  as  those  that  are 
ciurently  in  effect  within  ISOs.  We  seek 
comment,  however,  on  whether  we 
should  retain  license  plate  ratemaking 
only  for  a  transitional  period  and  at 
some  later  date,  require  that  all  regions 
have  postage  stamp  rates.  Should  the 
Commission  upon  the  recommendation 
of  a  Regional  State  Advisory  Committee 
accept  an  embedded  cost  recovery 
mechanism  for  the  region  which  may 
vary  from  neighboring  regions? 

175.  To  better  illustrate  the  pricing 
proposals  we  have  included  Appendix  F 
which  identifies  by  customer  types 
whether  and  under  what  circumstances 
they  will  pay  the  access  charge  and/or 
receive  Congestion  Revenue  Rights 
under  Network  Access  Service. 

2.  Rates  for  Bundled  Retail  Customers 

"176.  When  a  vertically  integrated 
utility  joins  a  regional  organization  such 
as  an  ISO  or  RTO,  the  Commission  has 
required  that  the  utility  execute  a 
service  agreement  under  the  regional 
transmission  provider's  transmission 
tariff.  For  instance,  the  Commission 
required  the  vertically  integrated 
utilities  in  GridSouth  to  execute  a 
service  agreement  under  the  GridSouth 
transmission  tariff,  thus  ensuring  that 
these  utilities  would  take  service  for 
their  bxmdled  retail  load  under  the  same 
terms  and  conditions  as  all  other  users 
of  the  grid. 

177.  With  respect  to  whether  the 
GridSouth  transmission  charge  should 
be  applied  to  the  bimdled  retail  load, 
the  Commission  permitted  the  utilities 
to  pay  the  transmission  portion  of  the 
bundled  retail  rate,  but  required  that  the 
service  agreement  explicitly  state  the 


rate  to  be  charged. '"^  The  Commission 
added  that  having  vertically  integrated 
utilities  pay  GridSouth  for  transmission 
to  serve  their  bimdled  retail  customers 
does  not  make  those  utilities'  retail  rates 
subject  to  our  jurisdiction.  Rather,  the 
Commission  stated  its  willingness  to 
accommodate  the  utilities  paying 
GridSouth  a  transmission  rate  equal  to 
the  transmission  component  of  their 
bundled  retail  rates,  as  long  as  the  price 
is  clearly  stated,  reduced  to  writing  in 
contracts  with  GridSouth.  emd  is  not 
accomplished  by  omission. '"^ 

178.  Now  that  the  Commission  is 
asserting  jurisdiction  over  all 
transmission  service  in  interstate 
commerce,  including  that  for  bimdled 
retail  service,  the  question  arises  as  to 
whether  different  charges  for 
transmission  service  for  wholesale  and 
bimdled  retail  customers  should  be 
permitted.  Allowing  different  rates  for 
wholesale  and  bundled  retail  customers 
could  lead  to  undue  discrimination  if 
the  rate  setting  policies  of  the  state  and 
the  Commission  differ  significantly.  The 
Commission  seeks  comment  on  whether 
all  customers  should  be  charged  the 
same  transmission  rate  either  upon 
implementation  of  Standard  Market 
Design  or  after  a  reasonable  transition 
period  of  four  years. 

3.  Inter-Regional  Transfers 

179.  Under  current  rate  designs,  a 
user  that  transmits  power  from  one 
region  to  another  would  pay  two 
transmission  charges  to  recover  the 
embedded  costs  of  the  transmission 
provider  from  which  power  was 
exported  as  well  as  the  embedded  costs 
of  the  transmission  provider  where 
power  is  delivered  to  load.  As  long  as 
transmission  owners  have  an 
opportunity  to  recover  their  embedded 
costs,  to  increase  competition,  we 
propose  to  prevent  customers  from 
being  assessed  multiple  transmission 
charges. 

180.  We  have  concluded  that  rate 
treatment  for  inter-  and  intra-regional 
transactions  should  be  consistent  to 
avoid  creating  artificial  incentives  or 
disincentives  for  trade  across  regions. 
Thus,  the  design  of  rates  for  Network 
Access  Service  should  eliminate  the 
payment  of  multiple  access  charges, 
such  that  only  one  access  charge  is  paid 
for  power  to  reach  load.  Accordingly,  an 
export  and  through-and-out  transaction 
originating  in  an  Independent 
Transmission  Provider's  system  and 
terminating  at  a  load  in  another 


Independent  Transmission  Provider's 
system  would  pay  only  the  access 
charge  for  the  transmission  system 
where  power  is  ultimately  delivered  to 
load.'"^  This  will  encourage  broader 
areas  of  competition  by  eliminating 
multiple  access  charges,  and  in 
particular  would  reduce  the  harsh 
inequities  of  regional  boundary 
definition  on  those  customers  near  such 
boundaries. 

181.  It  has  become  apparent  that 
transmission  pricing  across  RTO  borders 
can  have  a  significant  impact  both  on 
power  purchasing  decisions  and  on 
RTO  formation.  A  customer's  choice  as 
to  whether  to  purchase  power  from  a 
generator  located  within  the  same  RTO 
or  a  neighboring  RTO  is  directly  affected 
by  the  fact  that  one  generator  faces  an 
additional  access  charge  to  reach  the 
RTO  in  which  the  load  is  located.  This 
additional  access  charge  may  cause  the 
sale  to  become  uneconomic."" 

182.  In  addition,  decisions  on  which 
RTO/ISO  to  join  may  be  affected  by 
inter-regional  pricing.  Choices  driven  by 
the  economics  of  transmission  owner's 
merchant  function's  trading  patterns, 
rather  than  by  the  most  rational  and 
efficient  aggregation  of  transmission 
assets  for  a  particular  region,  could 
result  in  oddly  configured  RTOs. 

183.  Rate  pancaking  across  the 
numerous  transmission  owning  utilities 
that  comprise  the  RTO  has  been 
eliminated  by  the  implementation  of 
license  plate  rates,  while  continuing  to 
provide  an  opportunity  for  the 
transmission  owners  to  recover  their  full 
revenue  requirements.  We  propose  that 
the  same  or  a  similar  rate  structure 
should  be  applied  to  inter-regional 
transfers.  In  a  competitive  market 
environment,  reliability  and  the 
supplier's  cost  of  generation,  rather  than 
sunk  transmission  costs,  should  be  the 
primary  drivers  for  a  customer's  choice 
of  power  suppliers.  To  the  extent  rate 
design  facilitates  that  result, 
transmission  owners  would  have  a 
greater  incentive  to  join  an  RTO  based 
on  where  their  transmission  facilities 
most  benefit  customers  and  markets,  not 
on  where  their  generators  have  better 
opportunities  to  make  off-system  sales 


""Carolina  Power  &  Light  Co..  et  ai,  94  FERC 
161.273  at  61,999,  order  on  reh'g.  95  FilRC  161.282 
(2001). 

"»  95  FERC  161 ,282  at  61 ,991 . 


'""However,  the  transaction  would  still  be 
responsible  for  applicable  congestion  charges  and 
transmission  losses  in  the  originating  and  any 
intermediate  transmission  systems. 

''"  E.g..  a  load  and  Generator  1  with  a  cost  of  525 
are  located  in  RTO  A.  and  a  competing  Generator 
2  with  a  cost  of  $24  is  located  just  across  the  Ixjrder 
in  RTO  B.  On  its  face  (and  absent  congestion |,  it 
appears  that  the  load  should  choose  Generator  2  in 
RTO  B.  However,  because  Generator  2  faces  a  S2 
transmission  charge  from  RTO  B.  it  is  unable  to 
compete  with  Generator  1  even  though  it  is  a  more 
efficient  unit  simply  becau,se  of  the  additional 
access  charge. 


1 
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[i.e.,  an  access  charge  for  exporting 
power  from  one  region  to  a  neighboring 
region  should  not  be  the  deciding 
factor). 

184.  However,  absent  other 
adjustment  mechanisms,  if  customers 
going  through  and  out  of  an  RTO  are  no 
longer  charged  access  fees  by  that  RTO 
for  transmission  service,  these  costs 
would  instead  be  borne  by  the  load 
served  by  the  RTO  through  the  existing 
load  ratio  share  methodology.'"  Under 
the  commonly  used  license  plate  rate 
design,  load  within  a  particular  RTO 
zone  would  pay  that  transmission 
owner's  full  embedded  costs,  including 
the  portion  that  is  currently  contributed 
by  through-and-out  customers.  This  may 
create  problematic  cost  shifts  for  certain 
transmission  providers  that  currently 
receive  a  significant  amount  of  revenue 
from  exports  and  wheel-throughs  (e.g., 
AEP  and  Cinergy).  While  simply 
eliminating  the  transmission  charge  for 
through-and-out  service  may  avoid  the 
skewing  of  purchase  and  sale  decisions 
by  inter-regional  transaction  charges,  it 
will  result  in  cost-shifting  and  may  stifle 
new  transmission  investment  since  state 
regulators  will  not  generally  favor 
having  their  customers  pay  for  facilities 
that  may  primarily  benefit  other  states. 

185.  Therefore,  we  propose  to  create 
a  mechanism  that  recognizes  the 
import/ export  quantities  in  establishing 
the  revenue  requirement  to  be  recovered 
through  the  access  charge.  We  seek 
comment  on  two  approaches  that  could 
be  used. 

186.  One  method  would  be  to  have 
the  "source"  Independent  Transmission 
ftovider  allocate  a  portion  of  its 
revenue  requirement  to  the  "sink" 
Independent  Transmission  Provider's 
transmission  customers.  An 
Independent  Transmission  Provider's 
revenue  requirement  could  be  reduced 
by  the  amount  of  revenues  associated 
with  through-and-out  service  and  that 
portion  of  Qie  revenue  requirement 
would  then  be  included  as  uplift  in  the 
scheduling  charge  paid  by  all  customers 
of  the  sink  Independent  Transmission 
Provider  in  whose  service  area  the 
power  sinks.  Under  this  approach,  costs 
would  not  be  shifted  from  the 
beneficiaries  of  the  inter-regional 
transaction  to  the  load  on  the  source 
side  of  the  transaction.  At  the  same 
time,  embedded  cost  recovery  would 
not  interfere  with  short-run  efficiency, 
since  embedded  costs  would  not  be 
recovered  in  individual  inter-regional 
transactions,  but  would  instead  be 
recovered  through  uplift  from  all 
customers  in  the  zone  of  the  sink 


Independent  Transmission  Provider. 
This  method  would  require  a  projection 
of  inter-regional  transfers  and  a  rate 
filing  to  accomplish  the  re-allocation  of 
costs  between  Independent 
Transmission  Providers.  It  would  also 
require  a  decision  as  to  how  narrowly  to 
focus  thacost  allocation  (e.g.,  RTO  to 
RTO,  export  zone  to  import  zone). 

187.  Alternatively,  under  a  revenue 
crediting  approach,  inter-regional 
transfers  could  be  priced  at  the  load 
ratio  share  charge  (or  a  similar 
transmission  charge)"^  and  the  inter- 
regional transaction  charges  would  be 
netted  out  over  some  time  period  (e.g., 
one  month  or  one  year).  This  method 
would  assign  the  inter-regional  charges 
to  all  customers  within  the  sink 
Independent  Transmission  Provider. 
The  cost  of  transmission  on  a 
neighboring  Independent  Transmission 
Provider  associated  with  net  imported 
power  could  be  charged  to  all  of  the  net 
importing  Independent  Transmission 
Provider's  customers  through  the 
Independent  Transmission  Provider's 
scheduling  charge.  The  revenues  would 
be  returned  to  all  transmission 
customers  within  the  net  exporting 
Independent  Transmission  Provider. 

188.  We  seek  comment  on  whether 
there  should  be  a  uniform  cost 
allocation  of  inter-regional  costs  among 
all  zones  within  an  Independent 
Transmission  Provider's  system.  For 
instance,  there  will  likely  be  opposition 
to  a  region-wide  charge  by  customers 
who  do  not  import  power.  To  address 
this  concern,  the  inter-regional  transfers 
could  instead  be  netted  out  between 
zones  within  neighboring  Independent 
Transmission  Providers.  This  way  the 
costs  would  be  assigned  to  all  customers 
within  the  import  zone  and  the 
revenues  would  be  returned  to  the 
export  zone.  These  trsmsmission  costs 
could  be  assigned  to  the  zone  where  the 
power  was  imported  as  if  the 
neighboring  Independent  Transmission 
Provider's  facilities  were  part  of  that 
zone.  Likewise,  the  zone  where  exports 
leave  an  Independent  Transmission 
Provider  would  receive  the  transmission 
payments  associated  with  the  exports.  It 
is  possible  that  the  revenue  sharing  plan 
used  by  ISOs  with  license  plate  rates  to 
resolve  intra-ISO,  interzone  transactions 
could  be  broadened  to  encompass  inter- 
RTO  transactions. 

189.  As  noted  above,  the  proposed 
rule  advocates  treating  inter-  and  intra- 
regional  transmission  pricing  the  same. 
As  explained  elsewhere,  customers 
within  the  region  who  pay  the  access 
charge  will  be  entitled  to  Congestion 


' ' '  This  would  also  be  true  for  a  non-RTO 
Independent  Transmission  Provider. 


"'=  An  explanation  of  how  this  charge  may  be 
calculated  is  contained  in  Appendix  F. 


Revenue  Rights  or  the  revenues  from  the 
auction  of  those  rights.  We  propose  a 
similar  result  for  inter-regional 
transactions  when  customers  in  one 
region  are  paying  a  portion  of  the 
embedded  costs  of  another  region.  We 
seek  comment  on  how  to  assign 
Congestion  Revenue  Rights  to  the 
customers  of  the  importing  region.  For 
example,  if  Midwest  ISO  is  a  net 
exporter  to  PJM,  customers  on  PJM's 
system  will  be  obligated  to  pay  a  portion 
of  Midwest  ISO's  embedded  costs.  PJM's 
customers  could  receive  a  proportionate 
share  of  Midwest  ISO's  Congestion 
Revenue  Rights. 

4.  Application  of  Inter-Regional  Pricing 
to  Parallel  Path  Flows 

190.  To  the  extent  the  Commission 
adopts  a  true-up  methodology  for 
recovering  the  costs  of  through-and-out 
services,  should  a  similar  pricing 
methodology  be  applied  to  parallel  path 
flows?  Parallel  path  flows  are 
comparable  in  that  one  region  benefits 
by  the  use  of  a  neighboring  region's 
transmission  facilities.  Parallel  path 
flows  are  ciuxently  resolved  through 
cooperation.  An  alternative  method 
would  be  to  price  all  uses  of  the  grid. 
We  seek  comment  as  to  how  cost 
impacts  of  parallel  path  flows  across 
regional  borders  should  be  addressed. 

5.  Pricing  of  New  Transmission 
Capacity 

191.  The  existing  transmission  grid 
has  fallen  far  behind  the  demands  that 
have  been  placed  on  it.  Over  the  last  ten 
years,  we  have  seen  a  strong  increase  in 
the  amount  of  new  generation,  which 
has  been  built  largely  in  locations  that 
make  the  most  economic  sense  for  the 
builder  of  the  generation  (i.e.,  where 
land  is  affordable  and  economic  sources 
of  fuel,  water  and  labor  are  near). 
However,  we  have  yet  to  see  a  parallel 
jump  in  construction  of  transmission 
infrastructiu«.  The  absence  of  needed 
new  transmission  facilities  has  led  to 
more  and  more  congestion,  which 
hinders  customers  from  seeking  and 
depending  on  more  distant  and 
competitive  supply  choices. 

192.  The  sluggisnness  of  transmission 
construction  is  largely  because:  (1) 
Siting  transmission  is  a  long  and 
contentious  process;  and  (2)  mismatches 
between  those  who  benefit  &t}m  the  new 
facilities  and  those  who  pay  for  them, 
particularly  when  the  two  affected  sets 
of  customers  are  served  by  different 
transmission  providers,  are  often  more 
than  enough  to  make  sure  the  new 
facilities  do  not  get  built.  The 
Department  of  Energy's  2002  National 
Transmission  Study  points  to  state-by- 
state  siting  approval,  a  lack  of  regional 
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institutions  and  a  lack  of  clarity  in 
lagulatoiy  pricing  policy  as  sevoal  of 
the  bairiers  to  transmission 
investment.^^' 

193.  Hie  QMnmission's  (vicing  policy 
for  network  upgrades,  wmther  far 
reliability  or  economic  reasons,  has 
traditionally  favored  "rolled  in"  pricing, 
where  all  users  pay  an  administratively 
detenained  shue  of  new  facilities.  This 
policy  was  based  on  the  rationale  that 
the  transraissiaa  grid  is  a  single  piece  of 
equipment  such  uat  system  expansions 
ate  used  by  and  benefit  all  usan  due  to 
the  integrated  natura  of  die  grid.  This 
method  fanms  die  basis  of  the  piricing 
proposal  in  the  Geaentian 
fnteroQDiMctkm  pnmosed  rule. 

194.  Viimwtfmunimk  u  tot  region- 
wide  reliafaality.  than  is  little 
iliisunwiiiHiiit  Bi  In  mhtt  ihiiiilil  pajf  frs 
the  necBMBiy  facilities    all  ratepayeis. 
Litewiae,  iwlHtrn— ertiiw  facimies  are 


that 


dnectly 


facOitiasshoiddbe 
to  the  11 


195.  Whst  we  see.  however,  is  that 
imnranir  irrpanMrms  that  rrmdd 
r^ove  oongBstiaB  and  allow  customers 
to  readi  more  dfstant  power  supplies 
are  the  most  dilBcalt  to  gal  Btod.  This 
is  at  least  ia  part  becansa  state  ating 
authorities  have  no  interest  in  siting  a 
line  that  benefits  a  partimriar  geuuiator 
or  a  cKstant  load  in  anoflief  state 
because  to  do  so  would  requrire  the  load 
an  the  ranstracting  pahHc  nlility's 
system  to  pay  far  ue  new  facilities.  The 
^ate  authorities,  at  a  minimum,  need 
asmrmioe  that  dbe  coats  of  that 
expansion  will  be  paid  far  by  those  who 
banefit  from  the  eaqiaasian  in  order  to 
have  sufficient  incentive  to  site  the  new 
facilities. 

196.  Our  goal  is  to  remove  any  cost 
recovery  impediments  to  truismission 
expansiao  so  that  needed  upgrades  get 
bidh  now.  Traditional  means  of 
expension  pricing  may  not  be  the  most 
efractive  way  of  entxRiraging  new 
transmission  infrastructure,  in  part 
perhaps  because  they  do  not  take  into 
account  the  wide  r^onal  benefits  of 
higher  voltage  upgrades  that  can  accrue 
beyond  a  single  transmission  owner's 
system. 

197.  We  believe  that  a  mate  precise 
matching  of  beneficiaries  and  cost 
recovery  responsibility  would 
encourage  greater  regional  cooperation 
to  get  needed  facilities  sited  and  built. 
Our  preference  is  to  allow  recovery  of 
the  costs  of  expansion  through 

Earticipant  funding,  i.e.,  those  who 
enefit  from  a  particular  project  (such  as 
a  generator  building  to  export  power  or 
load  building  to  reduce  congestion)  pay 
for  it. 


198.  The  Generatw  Interconnection 
proposed  rule  introduced  the  idea  that 
participant  funding  may  be  an 
aoc^itable  pricing  policy  where  an 
ind^Mndent  entity  determines:  (1)  The 
cost  of  and  responsibility  for  needed 
upgrades;  (2)  congeStifm  price  signals  to 
wnich  the  customer  responds  (alcmg 
widi  Congestion  Revenue  R^fhts);  and 
(3)  the  assnmptiops  underiying  the 
power  flow  analysis.^** 

199.  The  Ccmmissicm  envisions  that, 
under  Standvd  Market  Design,  the 
IndepeDdent  Transmission  Providn  will 
peffnm  all  of  these  ftacrtions,  whidi 
will  allow  the  Commisnon  to  consider 
the  use  of  partidpant  funding.  However, 
fidl  cowipliancw  with  ^andard  Maricet 
Design  wiH  take  some  time.  We  are 
e^ar  to  see  new  infras&Kture  ia  place 
as  soon  as  passible  and  bdieve  that 
participant  funding  will  be  a  us^ol  tool 
to  make  durt  happen.  Accordingly,  we 
Brepoeethat.  far  proposed  transmission 
sKinties  that  are  inovded  in  a  r^jifmal 
plawawig  process  which  is  conducted  by 
an  entity,  irfiether  aai  RTO,  ISO,  or  other 
indepaadent  entity,  that  is  independent. 
KrewiB  consider  participant  fiipchng  for 
thai  pro)ecL 

200.  m  the  abseace  of  indqicndence, 
we  would  apply  a  default  pricinc  pciicy 
that  wmdd  recognize  the  ragiottal 
benefits  of  transmissien  expansions. 
Under  flus  default  policy,  we  prapose  to 
rail-in  on  a  legiao-wide  besis  aH  high 
vohaga  nstwoA  upgrades  of  138  kV  and 
dwve.  Since  lower  voltage,  sub-regiaaal 
transmission  needs  ve  less  lifcriy  to 
benefit  the  whole  regiaB.  the  cost  of 
networii  facilities  bebw  138  kV  could 
be  more  q>proprialely  allocated  to  a 
siri>-regicm  \e.g..  a  single  transmission 
owner  or  a  "Bcenae  plate"  zone)  where 
the  expansion  facilities  wriD  be  located. 
Ccmsi^tent  with  our  prt^Msal  far 
interregional  transmissim  service 
pricing,  costs  vrould  be  allocated  to  the 
region  that  benefits  frmn  the  en>ansion. 
which  may  not  be  the  same  as  tne  r^on 
in  which  the  expansicm  facilities  are 
located.  This  proposal  recognizes  that 
high  voltage  expansions  can  have 
benefits  beyono  the  borders  of  the  local 
transmitting  utility  and,  tha«fore, 
assigns  a  portion  of  these  costs  to  more 
distant  boneficiaries. 

201.  Further,  as  we  explain  in  Section 
IV.G.3,  R^onal  Planning  Process,  we 
encomage  the  formation  of  Regional 
State  Advisory  Conunittees,  which,  in 
addition  to  facilitating  the  siting  of 
regional  expansions,  can  enable  states  to 
work  together  to  identify  beneficiaries  of 
expansion  projects  and  make 
recommendations  on  pricing  proposals. 
To  the  extent  there  is  agreement  within 


the  Regional  State  Advisory  Committee, 
the  Commission  would  look  favorably 
on  a  pricing  proposal  by  the  Regional 
State  Advisory  Conunittee  if  it  is 
consistent  with  the  FPA.  Such  a 
proposal  might  take  the  fonn  of  roll-in, 
an  assignment  to  beneficiaries,  or  some 
combination  of  the  two. 

202.  We  seek  conunent  whether  these 
pricing  proposals  are  appropriate  to 
meet  our  goal  of  expediting  needed 
infrastructure  investment  or  whether 
another  method  would  be  more 
effective. 

E.  The  New  Congestion  Management 
System 

203.  Under  Network  Access  Service, 
all  transmissjoo  customers  may  request 
transmission  service.  The  faidipendent 
TransHiissioo  Provider  must  honor  all 
valid  transmissiai  requests  where  then 
is  suffident  capability,  j.e.,  when  there 
is  no  transmission  congestion.  However, 
when  there  is  transmission  coogestian 
we  propose  to  require  that  all 
Independent  TransmissiaB  Providers 
idlocate  scarce  transmissian  cuMbility 
unng  a  price  system.  Specifically,  we 
propose  to  require  that  aH  bidepeBdent 
l>ansinissioo  Providers  menage 
congastioB  using  a  system  of  LMP  and 
CongestioB  Revaarae  Rig^rts.  Under  LMP, 
the  price  to  transmit  energy  between 
any  receipt  point  and  deiiyery  point 
reflects  the  marginal  cost  (indudiag  the 
marginal  opportunity  cost)  of  sudb 
trammissiop  servicse.  and  the  price  of 
energy  at  each  locatioi  reflects  the 
marginal  cost  (as  reflected  in 
participants'  Irids)  of  producing  energy 
and  dcnivering  it  to  tlut  location. 

1.  Locational  Marginal  Pricing 

204.  LMP  is  the  method  that  is 
currently  used  far  mmaginp  congestion 
in  the  regional  maricets  run  by  both  PJM 
and  New  York  ISO.  It  is  also  pn^xtsed 
to  be  adopted  as  the  congestion 
management  system  for  ISO-New 
England  in  2003  and  for  the  California 
ISO  in  its  proposed  market  redesign.^ ^^ 
Marginal  pricing,  a  fundamental 
concept  in  economics,  is  the  basis  for 
LMP.'^"  Marginal  pricing  is  the  idea 


1"  See  DOE  National  Transmission  Grid  Study. 


"*The  Commission  is  oirrently  reviewing 
extensive  comments  on  this  topic  in  that 
proceeding. 


' "  See  California  ISO's  Comprehensive  Market 
Design  Proposal,  Docket  No.  ER02-1656-OO0  (May 
1 ,  2002);  see  also  California  Independent  System 
Op(MatorCorp..  100  FERC  161,060  (2002). 

ii«It  is  a  widely  accepted  principle  of  economics 
that  markets  work  efficiently  when  prices  reflect 
marginal  costs.  See  Alfred  E.  Kahn,  The  Economics 
of  Regulation:  Principles  and  Institvlions.  The  MIT 
Press,  Cambridge,  Massachusetts,  reprinted  1988. 
pp.  63-70.  The  economic  rationale  for  applying 
marginal  cost  pricing  to  an  electricity  network  using 
the  concepts  of  LMP  was  presented  in  Schweppe, 
F.C.,  et  al..  Spot  Pricing  of  Electricity.  1988. 
Norwell,  MA,  Kluwer  Academic  Publishers:  and 
Hogan,  William  W.,  "CijntTact  Networks  for  Electric 
Power  Transmission,"  Journal  of  Hegulatory 
Economics,  1992.  vol.  4,  pp.  211-242. 
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that  the  market  price  should  be  the  cost 
of  bringing  the  last  unit  to  market  (the 
one  that  balances  supply  and  demand). 
LMP  in  electricity  recognizes  that  the 
marginal  price  may  differ  at  different 
locations  and  times.  Differences  result 
from  transmission  congestion  which 
limits  the  transfer  of  electricity  between 
the  different  locations."^  The  marginal 
price  of  energy  at  a  particular  location 
and  time — that  is,  the  energy  LMP — is 
the  additional  cost  of  procuring  the  last 
unit  of  energy  supply  that  buyers  and 
sellers  at  that  location  willingly  agree  on 
to  meet  the  demand  for  energy.  That  is, 
it  is  the  price  that  "clears  the  market" 
for  energy."" 

205.  LMP  is  a  market-based  method 
for  congestion  management.  Congestion 
is  managed  through  energy  prices  and 
transmission  usage  charges  (congestion 
and  loss  charges)  determined  in  a  bid- 
based  market.  V\^en  there  is  no 
congestion  anywhere  on  the  system 
(when  there  is  enough  transmission 
capacity  to  get  power  from  the  cheapest 
available  generators  to  all  potential 
buyers)  there  will  be  only  one  energy 


**'  Prices  may  also  vary  based  on  transmission 
losses.  For  purposes  of  simplification  this 
discussion  focuses  on  the  diRierences  due  to  energy 
prices  alone. 

•1*  Under  LMP,  all  suppliers  selling  at  a  location 
receive  the  market  clearing  price,  including  those 
who  offer  in  their  bids  to  sell  for  less.  Similarly,  all 
buyers  purchasing  at  the  location  pay  the  market 
clearing  price,  including  those  who  offer  in  their 
bids  to  purchase  at  a  higher  price.  An  altematire 
policy  would  be  to  pay  each  seller  its  bid  price  (and 
perhaps,  to  chai;ge  each  buyer  its  bid  price).  We 
propose  a  single  market  clearing  price  for  several 
reasons.  First,  it  encourages  sellers  to  submit  bids 
that  reflect  their  marginal  costs  (and  thus,  the 
sellers  selected  in  the  energy  auction  are  more 
likely  to  be  the  sellers  with  the  lowest  actual  costs). 
Sellers  without  market  power  could  not  increase 
the  market  price  by  increasing  their  bids,  so  bidding 
above  their  marginal  costs  would  have  no  benefit 
to  them.  Bidding  above  marginal  cost  would  merely 
create  the  risk  that  the  seller  would  lose  in  the 
auction  when  the  market  price  was  higher  than  the 
seller's  marginal  costs,  and  thus,  the  seller  could 
have  earned  a  profit.  Moreover,  by  paying  all  sellers 
the  market  clearing  price,  sellers  with  marginal 
costs  below  the  market  clearing  price  would  receive 
revenues  to  help  recover  their  fixed  costs.  A  policy 
of  paying  each  seller  its  bid  would  encourage  sellers 
to  bid  above  their  mai^ginal  costs,  since  doing  so 
would  be  the  only  way  for  them  to  earn  a  profit. 
As  a  result,  the  sellers  selected  in  the  auction  would 
not  necessarily  be  the  sellers  with  the  lowest  actual 
costs.  Moreover,  if  the  pay-as-bid  policy  were 
applied  only  to  sellers  (and  not  to  buyers),  so  that 
buyers  were  charged  the  average  payment  made  to 
sellers,  buyers  would  face  a  price  that  was  lower 
than  the  highest  accepted  seller's  bid.  This  result 
would  encourage  inefficient  purchases  and  poor 
demand  response.  For  example,  on  a  hot  day  when 
the  highest  accepted  seller's  bid  is  SIOOO/MWh  but 
the  average  payment  to  sellers  is  S400/MWh. 
charging  buyers  $400/MWh  under  pay-as-bid  would 
encourage  less  demand  response  than  a  market 
clearing  price  policy  of  charging  $1000/MWh,  If  the 
pay-as-bid  policy  were  applied  to  both  sellers  and 
buyers,  then  the  revenue  collected  from  buyers 
would  usually  differ  from  the  revenue  paid  to 
sellers. 


price  in  the  transmission  system,  the 
price  bid  by  the  last,  or  marginal, 
generator  that  provides  energy  or  load 
that  offers  to  reduce  its  demand.^^^ 
When  there  is  congestion,  the  cheapest 
generators  may  be  unable  to  reach  all 
Uieir  potential  buyers.  Consequently, 
when  there  is  congestion  there  may  be 
many  different  energy  prices  across  the 
transmission  system.'^"  Under  LMP,  the 
kidependent  Transmission  Provider  will 
establish  separate  energy  prices  at  each 
node  on  the  transmission  grid  and 
separate  prices  to  transmit  energy 
between  any  two  nodes  (receipt  and 
delivery  points)  on  the  grid.  These 
prices  reflect  the  cost  of  congestion. 
LMP  relies  on  economic  redispatch  in 
managing  congestion.  Redispatching 
means  decreasing  the  energy  the 
Independent  Transmission  Provider 
obtains  in  front  of  the  constraint  (where 
the  pow»^  is  flowing  from)  and 
increasing  the  energy  the  Independent 
Transmission  Provider  obtains  behind 
the  constraint  (where  the  power  is 
flowing  to).  The  cost  of  redispatch  is  the 
bas^  for  the  congestion  charges  under 
LMP.  If  a  customer  is  willing  to  pay  the 
marginal  cost  of  redispatch,  which  it 
signals  through  its  bids,  the 
Independent  Transmission  Provider  will 
schedule  the  transmission  service. 

206.  For  example,  assume  there  is 
congestion  or  a  constraint  on  one 
transmission  interface.  Some  low-cost 
generators  may  not  be  aUe  to  deliver 
energy  to  load  on  the  other  (import)  side 
of  the  constraint.  So,  they  will  need  to 
reduce  their  production  because  of  the 
constraint.  To  signal  these  generators  to 
reduce  their  production,  the  energy 
price  that  these  generators  would 
receive  would  be  lowered.  To  replace 
the  low-cost  generation,  more  expensive 
generators  on  the  other  side  of  the 
constraint  (export)  must  be  dispatched. 
To  signal  to  these  higher  cost  generators 
that  they  should  increase  their 
production,  the  energy  price  they  would 
receive  would  increase.  As  a  result  the 
energy  price  on  each  side  of  the 
transmission  constraint  would  be 
different.  The  energy  price  would  be 
lower  on  the  side  where  more  suppliers 


>  ><■  The  operation  of  the  bid-based  auction  for 
energy  is  described  further  in  Section  TV. 

'-°  Because  the  transmission  grid  is  a  network, 
reducing  transmission  service  between  one  receipt 
point — delivery  point  pair  (e.g.,  from  A  to  B)  may 
free  up  transmission  capability  for  transmission 
service  between  a  different  receipt  point — delivery 
point  pair  [e.g..  from  C  to  D),  albeit  not  necessarily 
on  a  MW-for-MW  basis.  For  example,  reducing 
service  from  A  to  B  by  2  MW  may  allow  an 
additional  1  MW  of  transmission  service  from  C  to 
D.  If  so.  the  price  to  transmit  1  MWh  of  energy  from 
C  to  D  must  reflect  at  least  what  a  customer  denied 
2  MW  of  service  from  A  to  B  would  have  been 
willing  to  pay. 


are  trying  to  sell  out  of  the  region  than 
can  be  accommodated  by  the 
transmission  capacity.  The  energy  price 
would  be  higher  on  the  side  where  more 
expensive  local  generation  must  be  used 
because  of  the  transmission  constraint. 
As  discussed  further  in  Section  IV.F., 
for  purchasers  of  energy  in  the 
Independent  Transmission  Provider-run 
spot  markets,  the  LMP  at  the  node 
closest  to  them  is  their  delivered  power 
cost  (energy  charge  plus  transmission 
charge).  The  generators  are  then  paid 
the  LMP  at  the  nodes  closest  to  them. 

207.  For  customers  buying  energy 
through  bilateral  contracts  rather  than  in 
spot  markets,  the  transmission  usage 
charge  would  reflect  the  marginal  cost 
of  transmission  between  a  receipt  point 
and  a  delivery  point.  ^^^  In  the  ahove 
example,  the  diffisrence  would  be  the 
marginal  cost  of  moving  energy  frova.  the 
import  to  the  export  side  of  the 
coastraint  which  should  equal  the 
difiierence  in  the  energy  price  on  the 
import  and  the  export  side  of  the 
constraint.  In  other  words,  the 
transmission  usage  charge  for  bilateral 
transactions  would  be  the  difference 
between  the  LMP  at  the  receipt  point 
and  the  delivery  point  When 
congestion  exists,  the  difference  in 
energy  prices  to  transmission  users  is  a 
price  signal  that  reflects  the  niarginal 
cost  of  economic  dispatch  of  resources 
necessary  to  accommodate  the 
transmission  service.  Those  who  place  a 
higher  value  on  the  transmission 
capacity  and  the  value  of  the  ultimate 
delivered  electricity,  will  be  willing  to 
pay  higher  transmission  usage  charges. 
Also,  because  transmission  usage 
charges  for  bilateral  transactions  are 
based  on  the  differences  in  spot  market 
energy  prices,  the  proposed  congestion 
management  system  woilld  not  bias  a 
customer's  choice  between  piut:hasing 
energy  through  the  spot  market  versus  a 
bilateral  transaction. 

208.  LMP  uses  a  financial  instrument 
called  a  Congestion  Revenue  Right  to 
provide  customers  with  price  certainty 
for  transmission  service."^  A 
Congestion  Revenue  Right  is  a  financial 
tool  that  allows  a  (histomer  to  protect 
itself  against  the  costs  of  congestion.  A 
Congestion  Revenue  Right  ensiues  that 
the  holder  of  that  right  will  be  protected 


'^'  Transmission  losses  will  also  be  recovered 
through  the  transmission  usage  charge  and  included 
in  the  energy  prices  under  LMP. 

'2^  As  discussed  above,  we  also  propose  that 
Congestion  Revenue  Rights  would  provide  a 
scheduling  priority  in  certain  ciicumstances. 
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against  congestion  costs  for  the 
transmission  service  covered  by  that 
right  in  the  day-ahead  market.  ^^^  Once 
the  day-ahead  market  closes,  all 
customers  pay  for  the  service  requested 
and,  if  they  hold  Congestion  Revenue 
Rights,  are  paid  congestion  costs 
associated  with  those  rights.  Thus,  the 
customer  has  bought  and  paid  for  a 
quantity  of  transmission  at  a  specified 
price. 

209.  Any  changes  a  customer  wants  to 
make  to  the  transmission  service  it  has 
scheduled  in  the  day-ahead  market  must 
be  accomplished  in  the  real-time  market 
at  real-time  prices,  which  may  be 
different  from  the  day-ahead  prices.  A 
customer  wanting  leM  transmission 
service  than  it  requested  and  received  in 
the  day-ahead  maAai  would  effactively 
sell  back  to  the  mariut  the  amount  of 
unused  aerfice.  Convenely,  a  customer 
needing  an  additional  amoont  of 
transmission  service  could  buy  the 
additiraial  amount  of  service  in  the  real- 
time market.  No  coogBstim  revenues  are 
paid  to  Congestion  Revenue  Ri^ts 
holders  for  transactians  made  in  real- 
time maiket.*^* 

210.  The  LMP  system  for  congestion 
management  is  beMv  suited  to  manage 
ccmgestion  in  a  competitive  market  than 
the  congestion  managesnent  system 
under  the  Order  No.  888  proftuma  tariff 
[pro  rata  curtailment)  because  LMP 
allocates  scarce  transmission  capacity  to 
those  who  value  it  moct  and  it  relies  on 
an  inoantive  system  C/.e.,  it  assigitt 
congestion  costs  to  the  transactians  that 
cause  the  congesticm)  that  encourages 
market  participants  to  buy  and  sdl 
power  in  a  manner  that  is  conastent 
with  the  relidtle  operation  of  the 
system.  Under  an  LMP  system,  market 
participants  have  ^eater  commercial 
flexibiUty  in  arranging  transacticHis. 
Market  participants  have  the  abihty  to 
signal  whether  they  are  willing  to  buy 
their  way  through  transmissicm 
constraints.  Under  the  current  syst«n 
th^  do  not  have  the  ability  to  do  that, 
in  part  because  transmission  providers 
do  not  have  a  mechanism  for  recovering 


">  For  example,  ■  custooMr  holding  Congestion 
Revenue  R^ts  could  be  chaigpd  the  congestion 
costs  [e.g.,  $10  MWh)  and  then  rsceive  a  credit  on 
the  same  IhU  tar  coogasticm  revenues  (e.g.,  $10 
MWh).  So,  the  nei  congestion  costs  paid  1^  the 
customer  is  $0.  "Hie  customer,  however,  would  have 
to  pay  for  transmission  losses. 

124  por  example,  a  customer  schedules  and 
receives  100  MW  of  transmission  service  the  day 
ahead  at  a  congestion  cost  of  $2/MW.  The  customer 
pays  the  $2/MW  of  congestion  charges  to  the 
Congestion  Revenue  Ri^ts  holder  (which  could  be 
itself).  The  customer  may  later  decide  it  only  needs 
90  MW.  It  could  then  sell  in  the  real-time  market 
the  unneeded  10  MW.  If  congestion  in  the  real-time 
market  is  $3,  the  seller  would  receive  S3/MW  (or 
$30)  lor  the  sale  of  the  10  MW  of  transmission 
service  from  the  buyer  of  the  transmission  service. 


the  cost  of  economic  redispatch. 
Currently,  these  tjrpes  of  transactions 
would  not  be  scheduled  because  of  the 
existence  of  congestion.  Also,  Network 
Access  Service  customers  would  have 
the  abihty  to  voluntarily  resell  their 
Congestion  Revenue  Rights  when  others 
value  them  more  highly.  Because  market 
participants  will  see  and  be  responsible 
for  the  full  effect  of  their  decisions  on 
congestion  costs,  each  have  an  incentive 
to  manage  its  own  transactions  in  a  way 
that  is  consistent  with  a  least-cost 
dispatch  consistent  with  reliable  system 
operations. 

211.  The  proposed  SMD  Tariff  lays 
out  the  general  framework  and  the  basic 
rules  for  LMP.  It  is  based  on  the  best 
practices  we  have  seen.  We  recognize 
that  in  certain  regions  there  may  need 
to  be  additional  rules  or  changes  to 
accommodate  specific  regional 
requirements.  We  also  recognize  that 
over  time  there  likely  will  be  a  need  to 
update  the  tariff  provisions  to  offer  new 
service  options  or  to  further  refine  the 
maiket  rules.  The  pro  forma  tariff  is  not 
intended  to  be  a  static  document,  but 
rather  one  that  will  evolve  over  time 
and  meet  the  needs  of  the  marketplace. 
We  sedi  commait  on  how  best  to 
recognize  this  need  for  r^onal 
variatian  and  the  need  fat  continued 
refinement  in  the  rules. 

212.  One  concern  that  has  been 
expressed  in  the  Standard  Mariwt 
Dnign  oonfennces  and  in  comments  on 
the  Wcridi^  Paper  is  that  ii^iile  LMP 
may  worii  well  with  systems  that  are 
dtuninated  by  thermal  plants,  it  may  not 
woric  in  systems  that  primarily  rely  on 
hydroelectric  resources.  In  particular, 
the  Pacific  Northwest  is  concerned  that 
an  hourty  bid-based  system  with  LMP 
may  be  in  conflict  witii  Northwest 
resource  uses,  practices  and  obhgations, 
which  are  dominated  by  hydroelectric 
generatifm.  Much  of  this  is  from  "run- 
of-river"^^  facihties  that  cannot  store 
yrater,  and  at  which  energy  is  lost  if  a 
generator  does  not  run  when  water  is 
available.  Because  the  decision  to  run  is 
virtuaUy  automatic,  many  Northwest 
parties  see  no  need  fat  a  bidding  system. 
Also,  many  of  the  hydroelectric 
facihties  of  the  Columbia  River  System 
must  coordinate  their  operations; 
whether  a  downstream  facihty  runs 
depends  on  whether  an  upstream  dam 
runs  and  releases  water.  Some  of  this 
coordination  is  among  facihties  in  the 
United  States  and  Canada  and  is  subject 
to  international  treaties.  There  is  a 


i'*Run-of-river  focilities  use  the  natural  flow  of 
the  river  to  generate  electricity.  They  typically 
divert  water  from  a  neutral  channel,  run  the  water 
through  a  turbine  to  produce  energy  and  then  return 
the  water  to  the  natural  channel  downstream  of  the 
turbine. 


concern  that  a  bid-based  system  with 
LMP,  which  requires  individual 
generators  to  bid  independently  against 
one  another,  ignores  this  cooperation  or 
even  would  view  such  cooperation  as 
collusion  in  a  market  system.  Some 
coordination  agreements  assure  that 
low-cost  transmission  will  be  made 
available  to  implement  the 
coordination,  and  there  is  a  concern  that 
LMP  congestion  pricing  may  be 
incompatible  with  these  agreements. 

213.  Northwest  parties  note  that  while 
annual  costs  in  a  thermal  system  are 
minimized  simply  by  minimizing  the 
costs  in  every  individual  hour  the  same 
does  not  hold  true  in  a  hydropower 
system.  A  hydroelectric  dam  with  stored 
water  has  a  marginal  running  cost  close 
to  zero,  however,  this  does  not  mean 
that  it  should  be  dispatched  first  every 
hour.  Rather,  the  value  of  hydropower 
over  time  d^>ends  on  whoa  that  stored 
energy  system  can  best  be  released  to 
minimiaw  costs  over  a  season,  a  year,  or 
even  a  multi-year  p«iod.  Thus,  there  is 
a  concern  that  in  a  hydropower  system, 
a  congestion  management  and  energy 
spot  mari(et  designed  to  minimize 
hourly  costs  will  not  minimize  costs 
over  a  longer  period. 

214.  Moreover,  commentoi  have 
noted  that  decisions  about  water  use  in 
the  Northwest  are  based  on  more  than 
electric  power  cost  minimizaticm. 
Decisicms  riiout  use  of  hydropower 
facilities  involve  coordinated  trade-offs 
among  power  needs,  the  needs  of  fish 
and  wildlife,  irrigation,  flood  control, 
recieaticm  and  other  factors,  which  may 
be  difficuh  to  reflect  in  the  bids  of 
individual  units.  Some  parties  in  the 
Ncnthwest  acknowledge  that  a  bid-based 
LMP  system  could  be  adapted  to  meet 
the  objections  above  but  are  concerned 
either  that  such.a  system  may  be 
imposed  without  adaptation  or  that  the 
adaption  will  be  done  poorly.  There  is 
also  concern  that  adaptation  to  a  bid- 
based  security-constrained  system  may 
reopen  such  issues  as  transmission 
priorities  and  preference  power 
allocations  that  have  been  settled  over 
many  years  of  negotiation  based  on 
factors  other  than  market  efficiency. 
Finally,  Northwest  parties  worry  about 
obtaining  sufficient  Congestion  Revenue 
Rights  to  protect  against  congestion 
charges. 

215.  We  beheve  that  the  proposed 
Standard  Market  Design  would  work 
well  in  every  region  and  for  all  types  of 
fuel  sources;  we  believe  that  the 
concerns  expressed  by  participants  in 
the  Pacific  Northwest  can  be 
accommodated  within  the  LMP  system 
we  propose.  First,  use  of  the 
Independent  Transmission  Provider's 
bid-based  spot  energy  markets  would  be 
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optional.  No  one  would  be  required  to 
bid  into  these  markets  (except  when 
market  power  mitigation  is  imposed). '^b 
Hydropower  generators  could  choose  to 
self-schedule  without  submitting  a  price 
bid.  As  a  resiilt,  the  bilateral  contractual 
energy  arrangements  of  the  Northwest 
would  be  unafiiected.  Thus,  for  example, 
hydropower  facilities  along  a  conunon 
waterway  that  wish  to  develop  a 
coordinated  schedule  without 
submitting  energy  price  bids  would  be 
free  to  do  so.  Also,  hydropower  facilities 
that  must  consider  non-price  factors 
such  as  the  needs  for  irrigation,  flood 
control,  and  fish  and  wildlife  in  their 
scheduling  decisions  coiild  do  so 
through  the  self-scheduling  feature. 

216.  For  hydropower  generators  that 
wish  to  participate  in  the  Independent 
Transmission  Provider's  spot  energy 
markets,  the  Standard  Market  Design 
that  we  propose  can  accommodate  the 
special  features  of  hydropower  facilities. 
Suppliers  would  be  allowed  to  reflect 
their  opportunity  costs  in  their  bids; 
bids  need  not  be  limited  to  marginal 
running  costs.  Also,  generators  such  as 
hydropower  facilities  would  have  the 
option  (but  not  the  requirement)  of 
requesting  the  Independent 
Transmission  Provider  to  schedule  the 
generator's  designated  MWhs  over  the 
highest  priced  hours  of  the  day,  to 
economically  optimize  hydropower 
production  over  the  day.  LMP  is  a  result 
of  a  least-cost  dispatch  of  the  resources 
available  to  the  transmission  system  in 

a  manner  that  recognizes  both  the 
operational  limits  of  those  resoiu'ces  and 
the  operational  limitations  of  the 
transmission  system.  As  a  result, 
customers'  loads  can  be  met  at  the 
lowest  total  cost  (as  reflected  in  the 
submitted  bids)  consistent  with  the 
reliable  operation  of  the  system,  which 
should  be  the  objective  on  any  system 
regardless  of  the  resource  base  of  the 
transmission  system. 

217.  In  short,  we  see  no  reason  why 
the  proposed  Standard  Market  Design 
would  prevent  hydropower  generators 
from  operating  in  a  way  that 
accommodates  their  special  features. 
Indeed,  we  believe  that  the  LMP  system 
would  aid  hydropower  generators  in 
optimizing  tiie  economic.value  of  their 
resources  within  their  legitimate 
operational  constraints,  because  the 
prices  for  energy  and  transmission 
would  signal  the  economic  costs  of 
providing  energy  and  transmission 
service  at  different  locations  and  time 
periods. 


""The  market  power  mitigation  measures  would 
be  developed  on  a  regional  basis  and  would  take 
into  account  the  special  characteristics  of 
hydropower. 


218.  Finally,  our  proposal  here  would 
not  abrogate  existing  pre-Order  No.  888 
transmission  contracts,  so  customers 
holding  these  rights  could  continue 
their  existing  services  imder  the  existing 
contractual  provisions.  In  addition,  this 
proposal  would  allocate  Congestion 
Revenue  Rights  or  auction  revenues  to 
parties  based  on  their  recent  historical 
usage  of  transmission.  Thus,  customers 
receiving  transmission  service  under  the 
Order  No.  888  pro  forma  tariff,  as  well 
as  entities  previously  serving  bundled 
retail  load  outside  the  pro  forma  tariff, 
would  receive  Congestion  Revenue 
Rights  to  protect  against  congestion 
charges. 

219.  We  agree  that  the  operational 
limits  of  both  the  resources  and  the 
transmission  systems  need  to  be  fully 
considered  in  the  design  of  the  specific 
market  rules.  For  example,  there  is 
likely  a  need  to  calculate  opportunity 
costs  for  hydroelectric  resources 
differently  from  thermal  plants.  These 
differences  can  affect  market  mitigation 
measures.  However,  we  are  concerned 
about  whether  different  market  designs 
can  be  in  place  in  the  Northwest  and  the 
rest  of  the  West,  and  ask  for  comment 
on  whether  the  entire  West  must  have 

a  common  set  of  market  rules  to 
eliminate  seams  and  prevent 
manipulation. 

220.  In  the  SMD  Tariff  we  propose  to 
include  several  different  tjrpes  of 
Congestion  Revenue  Rights  to  allow 
customers  to  protect  against  congestion 
costs.  For  example,  one  concern  that  we 
have  heard  from  customers  and 
suppliers  in  the  Northwest  is  that  a 
receipt  point-to-delivery  point 
Congestion  Revenue  Right  may  not  work 
to  effectively  manage  congestion  on  a 
system  that  utilizes  several  different 
hydroelectric  facilities  on  a  contingent 
basis  to  serve  the  same  delivery  points. 
A  Congestion  Revenue  Right  that 
recognized  the  contingent  nature  of  the 
supply  sources  would  be  more  valuable 
to  customers  in  this  instance.  We 
believe  that  developing  these  types  of 
Congestion  Revenue  Rights  is  possible 
and  we  propose  to  work  with  the 
regions  to  develop  variations  to  meet 
regional  needs.  The  congestion 
management  system  that  we  propose  is 
flexible  enough  to  accommodate  these 
types  of  regional  variations.  Such 
variation  and  flexibility  should  not 
impinge  on  the  development  of  a 
seamless  electric  grid. 

2.  LMP  and  Energy  Markets 

221.  To  implement  LMP,  the 
Independent  Transmission  Provider 
must  operate  an  energy  market  to 
determine  the  marginal  cost  of 
redispatch.  We  propose  to  require  that 


the  Independent  Transmission  Provider 
operate  both  a  day-ahead  and  a  real-time 
energy  market  to  manage  congestion. 

222.  The  Commission  proposes  to  use 
real-time  markets  for  energy  to  resolve 
energy  imbalances.  Under  the  proposal, 
the  transmission  customer  would  be 
charged  the  real-time  price  of  energy  for 
any  imbalance,  i.e.,  the  difference 
between  the  energy  the  transmission 
customer  schediiles  a  day  ahead  on  the 
system  and  the  amount  that  it  takes  off 
the  system  in  real  time.  The  real-time 
price  of  energy  is  determined  through  a 
security-constrained,  bid-based  energy 
market  run  by  the  Independent 
Transmission  Provider.  The 
Independent  Transmission  Provider 
uses  the  bids  to  select  the  lowest-cost 
energy  within  the  operational 
limitations  of  the  transmission  system. 
These  same  procedures  will  be  used  to 
resolve  imbalances  for  all  users  of  the 
transmission  system. 

223.  The  Commission  also  proposes 
that  the  Independent  Transmission 
Provider  operate  a  security-constrained, 
financially  binding  day-ahead  energy 
market  that  is  operated  together  with  a 
day-ahead  scheduling  process  for 
transmission  service. '^7  f^g  day-ahead 
market  for  energy  will  allow  the 
Independent  Transmission  Provider  to 
manage  congestion  that  arises  in  the 
day-ahead  scheduling  process. '^a 

224.  The  day-ahead  energy  market  is 
a  bid-based  market.  Sellers  submit  bids 
that  indicate  the  quantities  of  power 
they  will  offer  for  sale  in  each  hour  of 
the  next  day  and  the  price  for  that 
power  at  each  location  (nodel.'^g  The 
price  for  the  power  may  vary  based  on 
the  quantities  that  are  offered  for  sale. 
The  differences  in  bid  prices  recognize 
that  a  generator's  marginal  cost  of 
producing  power  can  vary  at  different 
quantity  levels  because  it  operates  more 
efficiently  at  certain  output  levels  than 
others.  Also,  at  the  highest  output 
levels,  there  may  be  additional 
opportunity  costs  because  of  an 
increased  risk  of  a  imit  outage.  Buyers 
also  submit  bids  indicating  the 
quantities  they  desire  to  purchase  in 
each  hour  of  the  day.  Buyers  may  also 


•^'The  operation  of  both  a  financially  binding 
day-ahead  market  in  conjunction  with  a  financially 
binding  real-time  market  is  also  known  as  a  multi- 
settlement  system. 

'28  Such  markets  are  currently  operated  by  the 
New  York  ISO  and  PJM.  California  ISO  and  ISO- 
New  England  are  planning  on  adding  this  feature 
to  their  market  design. 

'™The  bids  usually  take  the  form  of  a  bid  curve 
that  shows  the  bid  price  and  quantity  between  the 
unit's  minimum  output  and  its  maximum  output. 
Usually  the  prices  are  relatively  flat  over  the  normal 
operating  range  of  the  unit.  As  quantities  approach 
the  maximum  output  the  prices  usually  increase 
very  rapidly. 
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indicate  the  maximum  price  they  are 
willing  to  pay  for  those  quantities. 

225.  Under  the  Commission's 
proposal,  buyers  are  not  required  to 
procure  energy  through  the  day-ahead 
energy  market.  A  load-serving  entity 
may  procure  all  of  its  power  through 
bilateral  transactions,  in  the 
transmission  provider's  spot  markets,  or 
by  generating  its  own  power,  "o 
However,  a  load-serving  entity  may  use 
the  day-ahead  market  if  it  needs  to 
acquire  additional  power  or  the  price  of 
power  through  the  day-ahead  energy 
market  is  lower  than  ihe  price  of  power 
under  an  existing  bilateral  contract  or 
the  cost  of  generating  its  own  power.  A 
generator  may  also  buy  power  through 
the  day-ahead  market.  It  would  do  this 
if  it  could  buy  the  power  more  cheaply 
than  generating  to  satisfy  a  bilateral 
contract  obligation  or  if  a  forced  outage 
requires  it  to  procure  power  to  satisfy  a 
contract  obUgation. 

226.  The  Commission  proposes  to 
require  Independent  Transmission 
Providers  to  allow  buyers  and  sellers  to 
submit  purely  financial  bids,  a  feature 
that  currently  exists  in  the  day-ahead 
markets  run  by  PJM  and  New  York  ISO. 
These  financial  bids  to  buy  or  sell 
power  are  not  backed  by  actual 
generation  resources  nor  are  they 
backed  by  actual  load.  Rather,  these 
transactions  are  used  to  bring  the  prices 
Ln  the  day-ahead  market  and  in  the  real- 
time market  closer  together.  For 
example,  suppose  that  the  day-ahead 
price  is  consistently  lower  than  the 
corresponding  real-time  price.  Entities 
may  therefore  want  to  submit  financial 
bids  to  buy  energy  in  the  day-ahead 
market  at  the  lower  price,  and  submit  a 
corresponding  bid  to  sell  in  the  real: 
time  market  at  the  higher  price,  thereby 
making  a  net  profit  on  the  two 
transactions.  The  additional  buyer  bids 
in  the  day-ahead  market  would  tend  to 
increase  day-ahead  prices,  while  the 
additional  supply  bids  in  the  real-time 
market  would  tend  to  reduce  the  real- 
time prices.  The  result  is  that  the  price 
differences  in  the  two  markets  would 
shrink,  as  would  the  profits  of  sale.  This 
process  benefits  the  market.  It  helps 
market  participants  make  better 
decisions  in  advance^in  the  day-ahead 
time  frame — that  will  affect  how  much 
electricity  they  will  sell  or  buy,  because 
the  day-ahead  price  becomes  a  more 
accurate  gauge  of  what  the  real-time 
price  will  be. 

227.  The  day-ahead  energy  market  is 
operated  together  with  the  congestion 


management  system  and  the  day-ahead 
scheduling  process  for  transmission 
service.  The  Independent  Transmission 
Provider  will  determine  market  clearing 
prices  for  each  hour  in  the  day-ahead 
energy  market  based  on  the  sale  and 
piu-chase  bids  that  are  submitted.  The 
market  clearing  price  is  the  bid  of  the 
last  unit  of  supply  needed  to  satisfy  the 
demand,  i.e.,  the  highest  bid  that  is 
accepted.  The  market  clearing  price  at  a 
location  is  paid  to  all  suppliers  at  that 
location  that  are  selected  in  the  auction 
and  is  paid  by  all  buyers  at  that  location 
that  purchase  through  the  auction. 

228.  We  believe  there  are  important 
differences  between  Standard  Market 
Design  and  the  market  design  that  was 
in  effect  in  the  California  ISO  when  it 
experienced  problems  in  the  energy 
markets  in  2000  and  2001 .  First, 
Standard  Market  Design  is  premised  on 
the  use  of  bilateral  contracts.  While 
LSEs  may  purchase  energy  in  the  spot 
markets,  these  purchases  should 
constitute  a  small  percentage  of  their 
actual  purchases.  In  contrast,  the 
California  market  design  required  the 
LSEs  to  purchase  the  bulk  of  their 
energy  needs  through  the  spot  markets. 
Second,  Standard  Market  Design 
includes  a  forward-looking  long-term 
resource  adequacy  requirement  to  avoid 
the  types  of  supply  shortages  that 
adversely  affected  California.  Third,  as 
discussed  in  more  detail  in  Appendix  E, 
Standard  Market  Design  includes 
trading  rules,  a  congestion  management 
system,  market  power  mitigation 
measures,  and  market  power  monitoring 
to  address  the  manipulation  strategies 
encoimtered  in  the  California  markets. 

229.  In  determining  market  clearing 
prices,  the  Independent  Transmission 
Provider  factors  in  the  operational 
limitations  of  the  transmission  capacity, 
such  as  congestion  and  reactive  power 
needs,  to  ensure  that  the  units  that  set 
the  market  clearing  prices  are  consistent 
with  the  transmission  system  operations 
(i.e.,  a  security-constrained  dispatch).'^' 
Because  LMP  is  used  as  the  congestion 
management  system,  the  market  clearing 
prices  are  the  prices  for  energy 
delivered  to  each  location  or  node  on 
the  system.  If  there  is  no  congestion  on 
the  transmission  system,  the  same 


market  clearing  price  for  energy  will 
apply  throughout  the  system. 

230.  The  day-ahead  market  would  be 
financially  binding.  This  means  that  a 
seller  that  is  selected  in  the  day-ahead 
market  is  obligated  to  actually  pro\ide 
the  power  in  real  time  or  in  real  time  it 
will  be  charged  the  cost  of  procuring  the 
shortfall  through  the  real-time 
market. '^2  yjje  day-ahead  market  is  also 
financially  binding  on  buyers.'  "  This 
reduces  certain  opportunities  for 
strategic  bidding  and  thus,  market 
manipulation. 

231.  Years  of  experience  with 
organized  markets  makes  it  clear  that  a 
day-ahead  market  is  a  best  practice  that 
must  be  included  in  the  Standard 
Market  Design.  The  development  of  a 
day-ahead  schedule  for  energy  and 
transmission  service,  including  certain 
ancillary  services,  provides  reliability 
benefits.  It  allows  the  Independent 
Transmission  Provider  to  have  advance 
warning  to  ensure  that  sufficient  units 
are  committed  to  serxe  the  projected 
load.  For  example,  if  the  Independent 
Transmission  Provider  believes  that 
load  has  not  scheduled  sufficient 
transmission  service  or  energy- 
purchases  in  the  day-ahead  markets,  it 
can  commit  additional  units  to  be 
available  in  real  time.  Because  of  their 
operating  characteristics,  different  types 
of  generation  units  have  differing  levels 
of  start-up  costs  as  well  as  different  lead 
times  to  be  available  in  real  time.  The 
day-ahead  market  gives  the  Independent 
Transmission  Provider  information  on 
unit  availability,  costs  and  system  needs 
well  before  real  time  so  the  Independent 
Transmission  Provider  has  more  options 
available  to  ensiue  reliability  and 
reduce  costs  in  the  real-time  market. 

232.  Finally,  the  day-ahead  market 
provides  an  important  platform  for 
market  power  mitigation.  We  propose 
several  mitigation  measures  to  ensure 
that  there  is  a  well-functioning  spot 
market  for  wholesale  power.  These  spot 


'^0 These  transactions  must  still  be  scheduled 
through  the  day-ahead  market  and  are  subject  to 
congestion  corts  if  they  do  not  have  Congestion 
Revenue  Rights. 


"I  It  is  important  that  the  schedule  developed 
through  the  day-ahead  market  be  physically 
feasible,  i.e..  consistent  with  reliable  transmission 
limitations.  If  it  were  not.  then  it  would  be 
necessary  to  make  separate  congestion  payments  to 
suppliers  in  real  time  to  change  their  output  so  that 
the  real-time  schedule  was  consistent  with  reliable 
transmission  limitations.  This  would  provide  an 
incentive  for  suppliers  to  create  congestion  in  the 
day-ahead  market  so  that  they  could  receive 
payments  In  real  time  to  relieve  congestion. 


"^  For  example,  assume  in  the  day-ahead  market 
a  generator  agreed  to  sell  50  MVV  for  the  hour 
running  from  9  a.m.  to  10  a.m.  at  a  prii:e  of  S30 
Mwh.  In  the  day-ahead  market  the  generattir  would 
receive  SI. 500  (S30  times  50)  for  that  sale.  In  real 
time,  the  generator  only  delivered  20  MW  durinx 
that  hour.  The  real-time  price  of  energy  in  thai  hour 
was  S40  MVVh.  The  generator  would  be  charged 
SI 200  for  its  30  MW  shortfall  in  real  lime  (30  times 
40).  Thus,  the  generator  would  receive  a  total  ni>t 
payment  of  S300. 

'^' For  example,  assume  that  a  load-serving  cntitv 
buys  40  MW  in  the  day-ahead  market  for  ihf  hour 
10  a.m.  to  11  a.m.  at  a  price  of  S30  Mwh  In  the 
day-ahead  market  the  load-serving  entity  Wfiulit  pax 
S1200  (40  times  30)  for  that  purchase.  In  real  time 
the  load-serving  entity  only  look  35  MVV  in  thai 
hour.  The  real-time  price  of  energy  for  that  hour 
was  S25.  The  load-ser\ing  entity  would  effectively 
sell  back  the  excess  power  (5  MW)  at  the  real-time 
price  (S25),  S125.  Thus,  the  load-serving  entity 
would  pay  a  net  total  of  SI  075. 
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markets  will  result  in  price 
transparency,  so  buyers  and  sellers  can 
see  that  market  clearing  prices  are  set  in 
a  fair  and  predictable  manner.  While  the 
real-time  market  will  be  a  transparent 
market,  real-time  prices  may  not  be 
known  until  after  the  fact  or  at  most  five 
to  ten  minutes  before  real  time.  This 
gives  buyers  and  sellers  little  chance  to 
react  to  prices.  In  contrast,  a  day-ahead 
market  provides  a  transparent  spot 
market  that  allows  buyers  and  sellers  to 
engage  in  additional  commercial 
transactions  before  real  time.  Thus,  a 
day-ahead  market  helps  liquidity  and  is 
likely  to  be  less  volatile  than  the  real- 
time market. 

233.  The  Independent  Transmission 
Provider  will  also  establish  hourly 
prices  for  certain  ancillary  services, 
which  may  differ  by  location  to  the 
extent  that  ancillary  service 
requirements  differ  by  location.  Since 
the  same  supply  resources  can  often  be 
used  to  provide  either  energy  or 
ancillary  services,  energy  and  ancillary 
services  should  have  compatible  market 
designs.  Otherwise,  there  would  be  an 
incentive  to  sell  one  type  of  product 
over  another.  Since  both  are  needed,  a 
compatible  system  allows  the  supplier 
to  sell  energy  or  ancillary  services, 
whichever  is  the  most  efficient  use  of 
the  supply  resoiut:es.  This  jrields  the 
lowest  total  costs  to  customers. 

234.  As  explained  further  below,  the 
Independent  Transmission  Provider  will 
need  to  manage  congestion  in  two  time 
frames:  (1)  During  the  day-ahead 
scheduling  process,  and  (2)  during  real- 
time operations.  The  Independent 
Transmission  Provider  will  conduct 
separate  auctions  to  manage  congestion 
in  each  time  frame.  In  the  day-ahead 
auction,  for  each  hour  of  the  following 
day  the  Independent  Transmission 
Provider  will  take  bids  to  buy  and  sell 
energy,  to  provide  certain  ancillary 
services,  and  to  purchase  transmission 
service  between  identified  receipt  and 
delivery  points.  The  Independent 
Transmission  Provider  will  consider  the 
bids  for  energy,  transmission  service 
and  ancillary  services  simultaneously. 
Based  on  those  bids,  the  Independent 
Transmission  Provider  will  develop  a 
schedule  that  maximizes  the  economic 
value  (as  reflected  in  the  bids)  of  the 
transactions  over  the  entire  day-ahead 
period,  in  Ught  of  the  amount  of 
Available  Transfer  Capability  and  any 
resulting  transmission  congestion  and 
losses.  The  Independent  Transmission 
Provider  will  also  establish  prices  for 
transmission  service,  energy  and 
ancillary  services  that  clear  the  markets. 


3.  Congestion  Revenue  Rights 

235.  Under  LMP,  transmission  usage 
prices  will  vary  based  on  the  price  of 
relieving  transmission  congestion  and 
losses.  Rather  than  using  a  system  of 
physical  reservations,  a  system  of 
financial  rights  called  Congestion 
Revenue  Rights  will  be  used  to  give 
customers  the  ability  to  protect 
themselves  against  congestion  costs. 

236.  The  initial  allocation  process  for 
Congestion  Revenue  Rights  will  be  done 
through  compliance  filings  that  allow 
for  different  treatment  within  each 
region.  Since  this  must  occur  before 
Standard  Market  Design  is 
implemented,  we  have  not  addressed 
initial  allocation  in  the  SMD  Tariff,  but 
it  is  discussed  in  Section  IV.E.3.e  below. 
This  section  describes  allocation 
processes  that  would  be  used  after  the 
initial  allocation  has  been  done. 

a.  General  Features 

237.  We  propose  to  require  that 
Independent  Transmission  Providers 
offer  Congestion  Revenue  Rights  of 
several  types  (one  that  we  vnll  mandate 
now  and  others  that  should  be  offered 
upon  customer  request  when 
technically  feasible)  that  allow 
transmission  customers  to  obtain 
protection  against  imcertain  future 
congestion  charges.  We  have  added  a 
new  section  to  &e  SMD  Tariff  that 
describes  the  tjrpes  of  Congestion 
Revenue  Rights  that  would  be  available, 
how  one  acquires  Congestion  Revenue 
Rights  after  the  initial  allocation  and 
how  Congestion  Revenue  Rights  provide 
protection  against  congestion  costs  (Part 
II.D.,  Congestion  Revenue  Rights).  The 
proposed  provisions  are  discussed 
below. 

238.  The  Independent  Transmission 
Provider  would  be  required  to  offer 
Congestion  Revenue  Rights  for  all  of  the 
transmission  transfer  capability  on  the 
grid,  but  it  would  not  be  allowed  to  sell 
more  rights  than  can  be  accommodated. 
Congestion  Revenue  Rights  would  be 
available  over  a  variety  of  terms,  such  as 
weekly,  monthly,  yearly  and  perhaps  for 
longer  terms.  If  an  entity  pays  to 
construct  new  generation  or 
transmission  facilities  that  add  transfer 
capability,  and  the  costs  of  the  upgrade 
are  not  rolled  in,  the  entity  would 
receive  the  Congestion  Revenue  Rights 
associated  with  the  new  transfer 
capability.  In  the  past  the  Commission 
has  allowed  credits  for  upgrades;  is 
there  still  a  role  for  credits  under 
Standard  Market  Design? 

239.  Customers  that  have  not  acquired 
Congestion  Revenue  Rights  in  advance 
could  schedule  transmission  service  in 
the  day-ahead  market,  but  they  would 


not  have  the  Congestion  Revenue  Rights 
protection  against  congestion  costs. 

240.  We  propose  that  Congestion 
Revenue  Rights  be  made  available  first 
in  the  form  of  receipt  point-to-delivery 
point  obligation  rights,  which  we 
propose  to  mandate  now,  and  later  in 
the  form  of  receipt  point-to-delivery 
point  option  rights  and  flowgate  rights. 

Currently,  in  PJM  and  New  York  ISO 
only  receipt  point-to-delivery  point 
obligations  are  offered.  However,  there 
has  been  considerable  interest  expressed 
by  market  participants  in  other  types  of 
Congestion  Revenue  Rights.  For 
example,  the  Midwest  ISO  is 
considering  offering  a  package  of 
Congestion  Revenue  Rights  diat  are 
similar  to  what  we  are  proposing.  Also, 
PJM  is.  considering  offering  receipt 
point-to-delivery  point  options.  Offering 
several  different  types  of  Congestion 
Revenue  Rights  would  make  the  system 
more  flexible  and  better  able  to  adapt  to 
the  needs  of  specific  customers.  Also, 
certain  types  of  Congestion  Revenue 
Rights  may  be  more  valued  in  different 
regions  of  the  coimtry  based  on  the 
physical  configuration  of  the 
transmission  system  and  the  types  of 
resources  connected  to  that  system. 
Various  technical  papers  over  the  last 
few  years  have  examined  offering  these 
alternate  rights  simultaneously  and 
concluded  that  it  is  feasible  under  the 
conditions  now  specified  in  the  SMD 
Tariff.* 3^  Therefore,  we  believe  the  tariff 
should  provide  this  flexibility. 

b.  Tj^pes  of  Coiigestion  Revenue  Rights 

241.  The  SMD  Tariff  describes  the 
characteristics  of  each  of  the  types  of 
Congestion  Revenue  Rights.  These 
descriptions  are  summarized  below. 

(1)  Receipt  Point-to-Delivery  Point 
Rights. 

242.  A  receipt  point-to-delivery  point 
right  is  a  right  that  is  specified  by  a 
receipt  point  (which  can  be  a  generator 
node,  an  aggregation  of  generator  nodes, 
an  interface,  a  trading  hub,  or  any  other 
collection  of  nodes)  and  a  delivery  point 
(which  can  be  a  delivery  node,  an 
aggregation  of  delivery  nodes,  an 
interface,  or  a  trading  hub),  and  the 
power  in  MW  that  is  transmitted  from 
the  receipt  point  to  the  delivery  point 
for  a  period  of  time  [e.g.,  one  hour). 


i»*  See,  e.g.,  Hogan,  William  W.,  Financial 
Transmission  Rights  Formulations,  Center  of 
Business  and  Government,  John  F.  Kennedy  School 
of  Government,  Harvard  University,  Cambridge,  MA 
(March  31.  2002);  Chao,  Hung-Po,  Feck,  Stephen. 
Oren,  Shmuel,  and  Wilson,  Robert,  Flow-based 
Ti^nsmission  Rights  and  Congestion  Management, 
The  Electricity  Journal,  pp.  8, 13  and  38-58  (2000): 
and  Chao,  Hung-Po  and  Peck,  Stephen,  A  Market 
Mechanism  for  Electric  Power  Transmission, 
Journal  of  Regulatory  Economics  (July  1996). 
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243.  A  receipt  point-to-delivery  point 
right  entitles  the  holder  to  the  day- 
ahead  congestion  revenues  associated 
with  transmission  service  from  the 
receipt  point  to  the  delivery  point.^^s  in 
addition,  during  any  period  when  the 
demand  for  transmission  service  cannot 
be  met  with  Available  Transfer 
Capability  [i.e.,  because  there  are  too 
many  customers  who  have  indicated 
that  they  want  transmission  service  at 
any  price),  holders  of  receipt  point-to- 
delivery  point  rights  would  receive 
priority  over  other  market  participants 
in  scheduling  transmission  service 
between  the  receipt  point  and  deUvery 
points  designated  in  their  riehts. 

244.  A  receipt  point-to-delivery  point 
right  would  provide  the  holder  with  the 
right  to  schedule  transmission  service  of 
the  specified  amount  of  power  (MW)  in 
the  day-ahead  market  from  the  receipt 
point  to  the  delivery  point  vtrithout 
paying  any  net  charges  for  congestion 
(although  the  holder  would  need  to  pay 
a  charge  for  losses).  The  reason  is  that 
every  customer  would  be  entitled  to 
inform  the  Independent  Transmission 
Provider  to  schedule  its  transmission 


service  regardless  of  the  congestion 
charge.  In  that  case,  the  customer  would 
be  charged  for  congestion  (as  well  as  for 
losses).  But  a  self-scheduled  customer 
holding  a  receipt  point-to-dehvery  point 
right  for  at  least  the  same  amount  of 
power  between  the  same  receipt  and 
delivery  points  would  receive 
congestion  revenues  that  fully  offset  the 
congestion  charge. 

(2)  Obligations  and  Options. 

245.  Receipt  point-to-delivery  point 
rights  can  take  the  form  of  obligations  or 
options.  The  difference  between  ^ 
obligations  and  options  becomes 
important  when  congestion  occurs  in 
the  opposite  direction  from  the  right, 
that  is,  when  there  is  congestion  from 
the  delivery  point  to  the  receipt  point. 
In  this  case,  congestion  revenues  in  the 
direction  of  the  right  are  negative. 
Under  a  receipt  point-to-delivery  point 
obligation,  the  Congestion  Revenue 
Rights  holder  in  that  case  would  be 
required  to  pay  the  negative  congestion 
revenues  to  the  Independent 
Transmission  Provider.  Under  a  receipt 
point-to-delivery  point  option,  the 


Congestion  Revenue  Rights  holder 
would  not  be  required  to  pay  the 
negative  congestion  revenues  to  the 
Independent  Transmission  Provider. 
Existing  firm  point-to-point 
transmission  contracts  under  the  Order 
No.  888  pro  forma  tariff  do  not  require 
contract  holders  to  transmit  energy  and. 
thus,  are  similar  to  Congestion  Revenue 
Rights  that  are  options. 

(3)  Flowgate  Rights. 

246.  A  flowgate  is  a  particular 
transmission  facility  or  group  of 
facilities  (e.g.,  an  interface).  A  flowgate 
right  specifies  a  portion  of  the 
transmission  capacity  over  that  flowgate 
in  a  specified  direction.  A  flowgate  right 
entitles  the  holder  to  the  day-ahead 
congestion  revenues  associated  with  the 
specified  power  flows  over  the  flowgate 
in  the  specified  direction. 

246a.  Consider,  for  example,  a  very 
simplified  transmission  network  that 
connects  two  points.  A  and  B,  with  two 
different  but  interconnected 
transmission  lines,  a  northern  line  and 
a  southern  line,  as  shown  below: 


A  0- 

I 
o- 


North  Flowgate 


South  Flowgate 


-o 

I 
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Each  transmission  line  could  be  a 
separate  transmission  or  flowgate,  and 
separate  flowgate  rights  could  be  issued 
for  each  line.  The  holder  of  a  flowgate 
right  on  the  northern  line  from  west  to 
east  would  be  entitled  to  the  congestion 
revenues  associated  with  that  line  in  the 
west-to-east  direction.  However,  holding 
a  flowgate  right  on  the  northern  line 
would  not  entitle  the  holder  to 
congestion  revenues  associated  with  the 
southern  line.  Hence,  if  transmission 
service  results  in  energy  flows  over 
several  flowgates,  the  buyer  must  obtain 
sufficient  ri^ts  on  each  flowgate  to 
obtain  protection  from  congestion 
charges.  By  contrast,  the  holder  of  a 
receipt  point-to-delivery  point  right 
from  west-to-east  [i.e..  from  A  to  B) 
would  be  entitled  to  congestion 
revenues  in  the  west-to-east  direction 
regardless  of  whether  the  northern  or 
the  southern  lines  were  congested  and 
thus  would  have  a  complete  hedge  for 
this  transaction. 


246b.  Unlike  a  receipt  point-to- 
deUvery  point  obligation,  a  flowgate 
right  would  never  require  the  holder  to 
make  congestion  payments.  The 
congestion  revenue  associated  with  a 
flowgate  in  a  specified  direction  would 
equal  the  additional  net  economic  value 
to  market  participants  that  would  result 
by  incrementally  increasing  the 
flowgate's  capacity  in  the  specified 
direction.  That  additional  net  economic 
value  may  be  either  positive  {i.e.,  when 
the  flowgate  is  congested)  or  zero  [i.e., 
when  the  flowgate  is  not  congested),  but 
it  would  never  be  negative. 

24  7.  Receipt-point-to-delivery-point 
rights  offer  the  transmission  customer 
with  long-term  energy  contracts  the  best 
way  to  protect  itself  against  hourly 
congestion  costs.  However,  many 
transmission  customers  may  be  meeting 
their  loads'  needs  with  a  portfolio  of 
generators  scattered  aroimd  a  regional 
electricity  market.  Such  customers  may 
be  seeking  a  more  flexible  type  of  right 


than  the  receipt-point-to-delivery  point 
right  (which  is  typically  only 
reconfigured  on  a  monthly  basis  and 
which  can  be  traded  on  the  secondary 
market  most  easily  if  another  customer 
requires  the  same  points  as  specified  in 
the  right).  The  major  market  advantage 
of  the  flowgate  right  is  that  since  there 
are  fewer  congested  flowgates  than 
possible  under  receipt-point-to-delivery- 
point  rights,  transmission  customers  can 
focus  their  rights  on  the  key  congested 
flowgates.  This  allows  for  coverage  of 
much  of  the  congestion  charges  (in  some 
estimates,  between  80  percent  to  90 
percent).  However,  the  flowgate  rights 
may  not  provide  a  complete  protection 
against  congestion  charges  for  a  receipt 
point-to-delivery  point  energy 
transaction,  since  the  congestion 
revenues  may  differ  from  the  congestion 
charges. 


'"The  right  is  direction-specific.  The  holder  is 
entitled  to  congestion  revenues  from  the  receipt  to 


delivery  point,  not  from  the  delivery  point  to  the 
receipt  point. 
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c.  Requirement  for  Offering  Rights 

248.  At  the  start  of  Network  Access 
Service,  the  Independent  Transmission 
Provider  would  be  required  to  offer 
receipt  point-to-delivery  point 
obligations.  These  rights  are  the  easiest 
to  implement  because  they  are  already 
in  wide  use.  While  we  want  the  market 
to  develop  additional  choices  for 
customers,  we  are  concerned  about 
requiring  implementation  of  numerous 
types  of  rights,  including  types  of 
Congestion  Revenue  Rights  that  have 
not  yet  been  tested  by  an  ISO  or  RTO. 
when  Standard  Market  Design  is  first 
implemented.  Because  there  is  no 
experience  with  the  other  types  of 
ri^ts,  we  propose  not  to  require  the 
Independent  Transmission  Provider  to 
offer  them  initially.  However,  upon  the 
request  of  market  participants,  the 
Independent  Transmission  Provider 
would  be  required  to  offer  receipt  point- 
to-delivery  point  options  and  flowgate 
rights  as  soon  as  technically  feasible. 

249.  Additionally,  Congestion 
Revenue  Rights  could  be  offered  for 
various  terms,  e.g.,  one  month  or  five 
years.  Some  customers  may  desire 
Congestion  Revenue  Rights  with  multi- 
year  terms  to  correspond  to  the  terms  of 
long-term  power  contracts,  including 
contracts  used  to  satisfy  the  resource 
adequacy  requirement  discussed  in 
Section  J.  At  the  same  time,  it  may  be 
difficult  for  the  market  to  value  long- 
term  Congestion  Revenue  Rights  until  a 
region  has  actual  operating  experience 
imder  an  LMP  congestion  management 
system.  This  could  create  problems  in 
an  area  that  auctions  all  Congestion 
Revenue  Rights  and  allocates  the 
auction  revenue  rights  to  load.  We  seek 
comment  on  whether  the  Commission 
should  require  the  Independent 
Transmission  Provider  to  offer  multi- 
year  Congestion  Revenue  Rights  when 
Standard  Market  Design  is  first 
implemented.  Additionally,  we  seek 
comment  on  whether  the  Independent 
Transmission  Provider  should  be 
required  to  offer  Congestion  Revenue 
Rights  with  terms  tied  to  the  planning 
horizon  used  in  the  region  to  satisfy  the 
resource  adequacy  requirement. 

d.  Funding  for  the  Congestion  Revenue 
Rights 

250.  As  explained  above,  holders  of 
Congestion  Revenue  Rights  would  be 
entitled  to  receive  congestion  revenues 
associated  with  transmission  congestion 
in  each  hour  of  the  day-ahead  market. 
The  aggregate  amount  of  Congestion 
Revenue  Rights  issued  by  the 
Independent  Transmission  Provider 
would  be  the  amoiuit  simultaneously 
feasible  based  on  Available  Transfer 


Capability  under  normal  operating 
conditions.  As  a  result,  diuing  normal 
operating  conditions,  the  Independent 
Transmission  Provider  would  collect 
enough  congestion  charge  revenue  from 
users  of  transmission  service  in  the  day- 
ahead  market  to  fully  pay  the  daj'-ahead 
congestion  revenues  owed  to  holders  of 
Congestion  Revenue  Rights.  Indeed,  the 
Independent  Transmission  Provider 
might  collect  a  surplus  of  revenue  in 
some  hours  during  normal  operating 
conditions.  However,  when  a  significant 
amount  of  transmission  facilities  are  out 
of  sert^ce,  so  that  less  transmission 
service  can  be  provided,  the 
Independent  Transmission  Provider 
may  collect  less  congestion  charge 
revenue  from  transmission  users  than 
the  amounts  owed  to  Congestion 
Revenue  Rights  holders. 

251.  There  are  two  ways  to  handle 
this  revenue  shortfall.  First,  the  amoimt 
of  congestion  revenues  paid  to  the 
holders  of  Congestion  Revenue  Rights 
may  have  to  be  reduced.  As  a  result,  the 
customer  may  only  be  able  to  protect 
against  a  portion  (e.g.,  95  percent)  of  its 
congestion  costs  in  the  day-ahead 
market.  Alternatively,  the  customer  that 
has  a  Congestion  Revenue  Right  could 
receive  full  protection  against 
congestion  costs  and  the  revenue 
shortfall  would  be  assigned  to  the 
transmission  owner.  We  propose  to  use 
the  latter  approach.  When  such  revenue 
deficits  arise,  we  propose  that  such 
deficits  be  made  up  by  transmission 
owners  whose  transmission  facilities  are 
out  of  service.  We  would,  however, 
include  an  exception  for  outages  due  to 
force  majeure  events,  since  our  intent  is 
to  reward  transmission  owners  for 
proactively  maintaining  their 
transmission  facilities. "^'^^  Assigning 
revenue  deficits  in  this  way  would 
encourage  transmission  owners  to  take 
steps  to  minimize  forced  transmission 
outages  and  to  schedule  maintenance 
outages  so  as  to  minimize  their  effect  on 
congestion  costs.  Assigning  congestion 
revenue  surpluses  to  transmission 
owners  may  also  encourage  them  to 
minimize  outages.  However,  such  a 
policy  may  also  create  an  interest  on  the 
part  of  transmission  owners  in 
maintaining  congestion,  and  thus  may 
discoiuage  them  from  building  needed 
transmission  expansions.  We  propose 
that  any  revenue  surpluses  be  paid  to 
transmission  owners,  but  we  seek 
comment  on  the  potential  of  this  policy 
to  discourage  transmission  expansions 


""  "' As  a  result,  in  the  event  of  force  majeure 
the  Congestion  Revenue  Rights  would  not  be  fully 
funded. 


and  if  alternative  mechanisms  should  be 
used  to  distribute  the  revenue  siupluses. 

e.  Auctions  and  Resales  of  Congestion 
Revenue  Rights 

252.  We  believe  it  is  important  that 
there  be  an  active  secondary  market  for 
Congestion  Revenue  Rights.  This  will 
allow  a  market  mechanism  for 
customers  that  have  Congestion 
Revenue  Rights  to  acquire  new  ones  or 
to  sell  Congestion  Revenue  Rights  they 

.no  longer  need.  Additionally,  this 
provides  a  way  for  market  participants 
that  do  not  have  Congestion  Revenue 
Rights  to  acquire  them.  Market 
participants  would  be  allowed  to  resell 
any  Congestion  Revenue  Rights  that 
they  have  been  awarded  for  the  full  term 
of  the  rights  or  for  a  part  of  the  term. 
Resales  could  be  transacted  bilaterally 
between  willing  buyers  and  sellers.  In 
addition,  we  propose  to  require  that  the 
Independent  Transmission  Provider 
conduct  periodic  auctions  of  Congestion 
Revenue  Rights.  The  Independent 
Transmission  Provider's  auction  would 
allow  holders  of  rights  to  resell  their 
Congestion  Revenue  Rights  in  an 
organized  market.  This  would  provide 
greater  price  transparency  for  these 
rights  than  if  all  sales  were  conducted 
through  bilateral  transactions. 
Moreover,  the  auctions  would  provide 
the  ability  to  reconfigure  Congestion 
Revenue  Rights  into  different  receipt 
and  delivery  points,  or  into  different 
types  of  rights  (e.g.,  receipt  point-to- 
delivery  point  options,  obligations,  or 
ilowgate  rights).  This  would  allow 
Congestion  Revenue  Rights  holders  to 
change  their  Congestion  Revenue  Rights 
if  for  example  they  decided  to  switch 
suppliers.  The  auctions  would  also 
allow  Congestion  Revenue  Rights 
associated  with  other  transmission 
capacity  that  becomes  available  (such  as 
through  the  expiration  of  previously 
issued  Congestion  Revenue  Rights)  to  be 
sold. 

253.  In  the  auctions,  buyers  and 
sellers  would  submit  bids  that  specify 
the  type  of  Congestion  Revenue  Rights 
desired  to  be  bought  or  sold,  the 
location,  term  and  price.  The 
Independent  Transmission  Provider 
would  select  the  combination  of  bids 
that  maximizes  the  economic  value  of 
the  transactions  for  the  participants.  In 
so  doing,  the  Independent  Transmission 
Provider  must  reconfigure  the 
Congestion  Revenue  Rights  offered  for 
sale  in  a  way  that  maintains  the 
simultaneous  feasibility  of  the 
Congestion  Revenue  Rights.  That  is,  the 
tjrpes  and/or  locations  of  the  Congestion 
Revenue  Rights  offered  for  sale  may 
differ  from  those  that  are  purchased. 
The  Independent  Transmission  Provider 
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would  establish  market-clearing  prices 
for  each  Congestion  Revenue  Right 
bought  or  sold.  Each  seller  would 
receive  the  market-clearing  price  for  the 
rights  that  it  sold,  and  each  buyer  would 
pay  the  market-clearing  price  for  the 
ri^ts  that  it  piuchased. 

f.  Including  Energy  and  Ancillary 
Services  in  the  Congestion  Revenue 
Rights  Auctions 

254.  The  time  period  covered  by  the 
Congestion  Revenue  Rights  sold  in 
auctions  would  be  a  month  or  longer. 
We  propose  that  an  Independent 
Transmission  Provider  would  be 
permitted,  but  not  required,  to  conduct 
pre-day-ahead  auctions  for  energy  and 
ancillary  services.  Under  such  auctions, 
market  participants  could  offer  to  buy 
and  sell  energy  and  ancillary  services  at 
specific  locations  on  a  forward  basis  for 
a  specified  time  period,  such  as  for  a 
month  or  a  year.  Participation  in  these 
pre-day  ahead  markets,  as  in  all 
markets,  would  be  on  a  voluntary  basis. 
Such  purchases  and  sales  of  energy  and 
ancillary  service  would  require  use  of 
the  transmission  system,  just  as  sales  of 
Congestion  Revenue  Rights  would. 
Thus,  in  conducting  pre-day-ahead 
auctions,  the  Independent  Transmission 
Provider  would  allocate  transmission 
capacity  among  competing  demands  for 
Congestion  Revenue  Rights,  forward 
energy  and  forward  ancillary  services  so 
as  to  maximize  the  economic  value  of 
the  winning  bids.  The  Independent 
Transmission  Provider  would  establish 
market-clearing  prices  for  forward 
energy  and  ancillary  services  at  each 
location,  as  well  as  market-clearing 
prices  for  Congestion  Revenue  Rights. 

255.  A  potential  benefit  of  pre-day- 
ahead  auctions  is  that  they  coidd  more 
easily  maximize  the  economic  benefits 
of  transmission  capability  by 
considering  a  greater  array  of  competing 
uses  of  the  transmission  grid.  They 
could  also  provide  a  convenient,  central 
market  forum  for  buyers  and  sellers  to 
arrange  forward  trades  of  energy  and 
ancilleury  services.  They  could  provide 
transparency  and  liquidity  (and  thus 
protection  against  manipulation)  in 
long-term  markets  where  liquidity  has 
recently  been  reduced. 

F.  Day-Ahead  and  Real-Time  Market 
Services 

256.  This  section  sets  forth  the 
bidding,  scheduling,  price 
determination,  and  settlement 
provisions  necessary  to  implement  LMP 
in  the  day-ahead  and  real-time  markets 
for  energy,  regulation  and  both 
operating  reserves.  In  this  section,  we 
lay  out  the  basic  elements  that  would  be 


used  for  congestion  management  and 
operation  of  the  spot  markets.'  ^b 

1.  Design  of  the  Day- Ahead  Markets 

257.  We  propose  that  the  Independent 
Transmission  Provider  operate  day- 
ahead  and  real-time  markets  for  energy 
and  certain  ancillary  services  in 
conjtmction  with  its  scheduling  of 
transmission  service  day  ahead  and  in 
real  time.  These  markets  would  allocate 
transmission  and  generation  capacity 
among  competing  uses  in  different 
markets  through  LMP  pricing.  For 
example,  the  markets  would  determine 
how  much  transmission  capacity  would 
be  allocated  for  transmission  service  to 
market  participants  completing  bilateral 
energy  transactions,  for  use  by  the 
Independent  Transmission  Provider  in 
completing  energy  sales  and  purchases 
through  its  bid-based  energy  markets, 
and  for  providing  ancillary  services.  The 
markets  should  be  operated  jointly  to 
ensure  that  transmission  and  generation 
capacity  is  allocated  where  it  is  most 
valuable,  and  to  ensure  that  the  prices 
for  the  products  and  services  are 
internally  consistent. 

a.  Scheduling  Transmission  Service 
Day  Ahead 

(1)  General  Features. 

258.  Each  day  the  Independent 
Transmission  Provider  would  accept 
requests  to  schedule  transmission 
service  to  support  bilateral  energy 
transactions  or  customer-owned 
generation  for  each  hoiu  of  the 
following  day.  A  customer  desiring 
transmission  service  would  be  required 
to  submit  a  scheduling  request  in  a 
standardized  form  specified  by  the 
Independent  Transmission  Provider.  For 
each  requested  transmission  service,  the 
scheduling  request  would  indicate  the 
receipt  point  and  the  delivery  point  of 
the  bilateral  energy  transaction  or 
customer-owned  generation,  the  amount 
of  power  (MW)  to  be  transmitted  and 
the  time  period.  To  facilitate  the  ability 
of  demand  to  respond  to  price  signals, 
transmission  customers  will  be  given 
several  ways  of  indicating  their 
willingness  to  change  their 
consumption  based  on  congestion  costs 
and  marginal  losses:  (1)  Customers 
(whether  or  not  they  hold  Congestion 
Revenue  Rights)  would  be  allowed  to 
specify  in  their  scheduling  requests  the 
maximiun  transmission  usage  charge 
(reflecting  the  costs  of  congestion  and 


marginal  losses)  at  which  the  customer 
desires  service;  '^^  (2)  customers  would 
be  allowed  to  specify  the  maximum 
congestion  charge  component  of  the 
transmission  usage  charge  at  which  they 
desire  transmission  service,  or  above 
which  they  are  unwilling  to  pay  any 
congestion  costs;  or  (3)  customers 
(whether  or  not  they  hold  Congestion 
Revenue  Rights)  could  submit  a  bid  that 
states  a  desire  for  transmission  service 
to  be  scheduled  regardless  of  the 
transmission  usage  charge.  This  option 
may  be  useful  for  a  holder  of  a 
Congestion  Revenue  Right  that  desires 
to  schedule  transmission  service  that 
uses  the  receipt  point-to-delivery  point 
combination  covered  by  that  Congestion 
Revenue  Right. 

259.  Another  way  that  transmission 
customers  will  be  able  to  respond  to 
price  signals  is  by  submitting  multi- 
hour  block  bids,  requesting  transmission 
service  for  a  block  of  consecutive  hours 
and  indicating  the  maximum  price  for 
the  entire  multi-hour  period.  For 
example,  a  multi-hour  block  bid  might 
specify  that  the  customer  desires  10  MW 
of  transmission  service  from  receipt 
point  A  to  delivery  point  B  in  each  hour 
from  1  p.m.  to  6  p.m.  as  long  as  the 
price  per  MW  for  the  entire  5-hour 
period  does  not  exceed  $10.  Such  a  bid 
would  be  accepted  if  the  sum  of  the 
hourly  transmission  usage  prices  for 
each  of  the  5  hoiu's  did  not  exceed  $10. 
Otherwise,  the  entire  bid  would  be 
rejected.  This  option  allows  a  customer, 
for  example  an  industrial  customer  in  a 
state  with  retail  access,  to  indicate  that 
it  is  willing  to  reduce  its  transmission 
usage  if  the  prices  for  a  multi-hour 
period  are  above  a  specified  level.  This 
featiu^  has  not  been  put  in  practice  in 
any  of  the  bid-based  markets  operated 
by  ISOs.  We  seek  comments  on  its  merit 
and  any  implementation  difficulties. 

260.  The  Independent  Transmission 
Provider  would  consider  these 
transmission  scheduling  requests  in 
conjtmction  with  bids  submitted  in  its 
day-ahead  energy  and  ancillary  service 
markets.  Based  on  all  of  these,  the 
Independent  Transmission  Provider 
would  accept  the  set  of  energy  bids  and 
scheduling  requests  and  develop  a  day- 
ahead  schedule  that  maximizes  the 
economic  value  for  all  market 
participants.  The  Independent 
Transmission  Provider  would  also 


"•  Part  I  of  the  SMD  Tariff  includes  a  definition 
of  the  terms  related  to  market  services.  In  addition, 
as  we  use  the  term  "supplier"  or  "seller"  in  this 
Section,  the  definition  we  are  using  includes  both 
generators  and  demand-side  resources  that  S8tisf\' 
the  Independent  Transmission  Provider's 
applicable  requirements. 


""For  example,  when  transmission  usage  prices 
become  sufRciently  high,  customers  holding  receipt 
point-lo-delivery  point  Congestion  Revenue  Rights 
may  prefer  not  to  schedule  transmission  service 
between  their  designated  receipt  and  deliveni' 
points.  Instead,  the  customers  may  prefer  to  receive 
the  applicable  congestion  revenues.  Customers 
could  communicate  these  preferences  through 
price-bids. 
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establish  transmission  usage  prices  for 
each  hour  of  the  next  day  that  are  the 
same  as  the  implicit  transmission  usage 
price  included  in  the  set  of  locational 
energy  prices  [i.e.,  the  difference  in  the 
price  of  energy  at  the  receipt  point  and 
at  the  delivery  point,  which  reflects 
both  congestion  and  losses). 

261.  The  Independent  Transmission 
Provider  would  schedule  all  requests  for 
transmission  service  since  these  users 
have  agreed  to  pay  any  applicable 
congestion  charges.  The  Independent 
Transmission  Provider  would  also 
schedule  all  requested  transactions 
where  the  transmission  usage  charge 
was  below  the  amoimt  the  customer 
indicated  it  was  willing  to  pay. 

262.  Customers  with  Congestion 
Revenue  Rights  would  receive 
congestion  revenues  that  help  offset  any 
congestion  charges  paid  as  part  of  the 
transmission  usage  charge.  The  amount 
of  the  congestion  revenues  received 
(and  the  associated  protection  against 
congestion  charges]  would  depend  on 
the  specific  Congestion  Revenue  Rights 
held.  A  customer  holding  receipt  point- 
to-delivery  point  Congestion  Revenue 
Rights  for  a  certain  amoimt  of  power 
between  a  delivery  and  receipt  point 
that  matches  its  day-ahead  transmission 
schedule  would  receive  congestion 
revenues  that  exactly  offset  its 
congestion  charges,  so  that  its  net  bill 
would  reflect  no  congestion  charges 
(although  it  would  be  charged  for 
losses). 

263.  The  above  process  would  be  used 
for  scheduling  transmission  service  on  a 
daily  basis.  Some  customers, 
particularly  those  with  Congestion 
Revenue  Rights,  may  desire  to  schedule 
the  same  exact  service  over  a  longer 
period  to  save  on  administrative  costs. 
The  Commission  seeks  comments  on 
whether  a  customer  should  be  allowed 
to  provide  a  schedule  for  multiple  days 
or  have  a  standing  scheduling  request 
that  would  remain  in  effect  until 
changed  by  the  customer.  Any  schedule 
request,  once  scheduled  by  the 
Independent  Transmission  Provider 
would  become  financially  binding  on 
the  customer  at  the  close  of  each  day's 
day-ahead  market. 

(2)  Transmission  Service  Across 
Borders. 

264.  Transmission  service  across  the 
border  of  adjoining  Independent 
Transmission  Providers'  service  areas — 
from  a  point  of  receipt  in  one  service 
area  to  a  point  of  delivery  in  another — 
requires  coordination  between  the 
affected  Independent  Transmission 
Providers.  When  transmission 
congestion  exists  between  a  point  of 
receipt  and  a  point  of  delivery  in 


different  service  areas,  managing  the 
congestion  becomes  more  difficult 
because  more  than  one  Independent 
Transmission  Provider  is  involved. 

265.  There  are  at  least  two  methods 
for  arranging  for  transmission  service 
across  borders — physical  reservations 
[i.e.,  continuing  firm  point-to-point 
reservations  of  transfer  capability),  and 
scheduling  of  service  consistent  with 
internal  transactions  under  Network 
Access  Service  (scheduling  of 
transmission  and  financial  bidding).  We 
propose  to  treat  transmission  service 
across  borders  in  the  same  way  as 
internal  transactions.  Thus,  like  internal 
transactions,  an  importing  or  exporting 
customer  could  either  schedule 
transmission  service  and  agree  to  pay 
the  transmission  usage  charge  regardless 
of  the  level  or  submit  a  bid  that  limits 
its  congestion  exposure.  Under  the  first 
method,  the  transmission  customer 
would  submit  to  each  Independent 
Transmission  Provider  a  request  to  be 
scheduled  for  transmission  service  to 
and  from  the  border,  regardless  of  the 
applicable  transmission  usage  charges 
that  it  will  be  assessed.  The  customer 
would  be  scheduled  unless  congestion 
arose  that  could  not  be  relieved  through 
redispatch  or  some  other  means.  Under 
the  second  method,  financial  bidding, 
the  customer  would  submit  a  price  bid 
to  each  Independent  Transmission 
Provider  indicating  the  maximxun 
transmission  usage  charge  that  it  is 
willing  to  pay  for  transmission  service 
on  each  side  of  the  border.  The 
customer  would  be  scheduled  if  its 
price  bid  on  each  side  of  the  border  was 
at  or  above  the  applicable  transmission 
usage  charge.  Under  either  method,  if 
the  customer's  transaction  is  scheduled, 
the  customer  would  pay  the  applicable 
transmission  usage  charges  to  and  from 
the  border.  We  propose  to  make  both 
options  available  to  transmission 
customers,  because  each  option  may 
provide  benefits  to  customers.  We 
would  prefer  "one-stop  shopping"  with 
Independent  Transmission  Provider 
coordination;  we  seek  comment  on 
whether  this  can  be  done? 

266.  Recently  we  accepted  a 
prescheduling  option  for  service  across 
borders  that  was  proposed  by  the  New 
York  ISO.'*"  A  prescheduling  option 
would  give  a  customer  certainty  prior  to 
the  day-ahead  market  that  it  could 
transmit  power  across  a  border.  Under 
the  New  York  ISO's  prescheduling 
option  a  customer  may  schedule  such  a 
transaction  up  to  eighteen  months  in 
advance  of  the  dispatch  day.  A  customer 
that  requests  a  prescheduled  transaction 


'*o  New  York  Independent  System  Operator,  Inc., 
99  FERC  161,292  (2002). 


agrees  to  pay  the  applicable  market 
clearing  transmission  usage  charge. 
Once  submitted,  the  transaction  would 
be  financially  binding  imless  the  New 
York  ISO  permits  the  customer  to 
withdraw  the  prescheduled  transaction. 
We  seek  comment  on  whether  a  similar 
prescheduling  option  should  be 
included  in  Standard  Market  Design. 

b.  Transmission  Losses 

267.  When  energy  is  transmitted  from 
a  point  of  receipt  to  a  point  of  delivery, 
some  of  the  energy  is  lost  due  to 
resistance  on  the  wires.  These 
transmission  losses  are  a  cost  of 
transmission  and  commonly  are 
recovered  on  an  average  cost  basis  from 
all  transmission  customers.  As  noted 
earlier,  we  are  proposing  that  energy 
prices  and  the  associated  transmission 
usage  charges  be  based  on  marginal 
costs,  in  order  to  promote  economic 
efficiency.  We  seek  comment  on 
whether  transmission  losses  should  be 
recovered  on  the  basis  of  the  marginal 
cost  of  losses  or  if  they  should  be 
recovered  on  the  average  cost  of  losses. 
There  are  advantages  and  disadvantages 
to  each  approach.  Using  marginal  losses 
would  promote  a  more  efficient  use  of 
the  transmission  system.  However,  as 
discussed  below,  charging  marginal 
losses  will  collect  surplus  revenues  that 
must  then  be  returned  to  transmission 
customers.  On  the  other  hand,  the 
advantage  of  charging  average  losses  is 
simplicity.  If  average  losses  are  charged, 
the  losses  collected  from  customers 
would  equal  actucil  losses.  There  would 
be  no  need  to  create  a  mechanism  to 
return  surplus  losses. 

268.  For  customers  purchasing 
transmission  service  to  complete 
bilateral  transactions,  we  see  value  in 
allowing  transmission  customers  to  pay 
for  their  assigned  losses  either  in  cash 
or  in  kind.  To  pay  in  cash,  the  customer 
would  pay  the  market  price  for  its 
assigned  MWhs  of  losses,  which  would 
be  included  in  the  applicable 
transmission  usage  charge.  Thus,  the 
MWh  of  energy  injected  at  the  point  of 
receipt  would  equal  the  MWh 
withdrawn  at  the  point  of  delivery.  The 
transmission  provider  would  procure 
the  energy  used  for  losses  from  its 
energy  market.  To  pay  in  kind,  the 
customer  would  supply  energy  at  the 
point  of  receipt  in  the  amount  of  its 
assigned  losses.  Thus,  the  MWhs 
injected  at  the  point  of  receipt  woidd 
exceed  the  MWhs  at  the  point  of 
delivery  by  the  amount  of  the  assigned 
losses,  and  the  customer  would  pay  in 
cash  only  the  congestion  component  of 
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the  transmission  usage  charge.^*'  We 
note,  however,  that  some  commenters  in 
our  outreach  process  expressed  concern 
that  allowing  customers  to  provide 
losses  in  kind  may  undidy  complicate 
the  scheduling  process,  especially  for 
transactions  that  involve  multiple 
Independent  Transmission  Providers. 
We  seek  comment  on  whether 
transmission  customers  should  have  the 
choice  of  paying  for  losses  in  cash  or  in 
kind,  or  alternatively,  whether  all 
transmission  customers  should  be 
required  to  pay  for  losses  in  cash. 

c.  Day*Aliead  Energy  Maiicet 

(1)  General  Features. 

269.  We  propose  that  the  Independent 
Transmission  Provider  be  required  to 
run  a  voluntary,  bid-based,  security- 
constrained  day-ahead  energy  market. 
"Voluntary"  means  that  market 
participants  do  not  have  to  buy  or  sell 
in  the  day-ahead  energy  market.  The 
day-ahead  market  we  are  proposing 
provides  ciistomers  with  additional 
supply  choices.  It  is  not  intended  to 
substitute  for  other  longer-term 
arrangements  that  customers  may  use  to 
purchase  supplies  such  as  bilateral 
transactions  or  use  of  a  customer's  own 
generation.  Thus,  market  participants 
would  be  able  to  schedule  bilateral 
transactions  and/or  their  own 
generation  rather  than  bid  into  the  day- 
ahead  energy  market.  "Bid-based" 
means  that  participants  may  submit 
offers  to  buy  or  sell  quantities  of  energy 
into  the  market  and  may  specify  the 
prices  at  which  they  are  willing  to 
transact.  This  provides  an  organized  and 
transparent  system  for  the  Independent 
Transmission  Provider  to  determine  the 
marginal  cost  of  relieving  transmission 
congestion.  "Security-constrained" 
means  that  the  Independent 
Transmission  Provider,  in  the  energy 
auction  process,  takes  account  of  all 
system  constraints,  such  as  contingency 
limits,  needed  for  reliable  system 
operations  and  develops  a  schedide  that 
does  not  violate  such  constraints.  This 
is  necessary  to  ensure  that  the  day- 
ahead  schedule  is  physically  feasible. 
Otherwise,  the  Independent 
Transmission  Provider  might  be 


>*'  The  amount  of  energy  needed  for  losses  would 
not  be  known  until  the  close  of  the  market.  For 
transactions  in  the  day-ahead  market,  the 
Transmission  Provider  would  inform  each  customer 
that  wishes  to  supply  losses  in  kind  (after  the  close 
of  the  day-ahead  market)  of  the  amount  of  its 
assigned  losses  (in  MWh),  and  that  amount  would 
be  included  in  the  customer's  day-ahead  schedule. 
For  transactions  in  the  real-time  market,  the 
Transmission  Provider  could  provide  an  estimate  in 
advance  of  the  amount  of  each  customer's  assigned 
losses.  However,  since  actual  marginal  losses  would 
not  be  known  until  after  the  fact,  the  customer 
would  be  charged  or  credited  at  the  applicable  LMP 
for  any  under-  or  over-provision  of  losses. 


required  to  make  additional  payments 
in  real  time  to  relieve  congestion,  which 
could  provide  an  incentive  for  market 
participants  to  create  congestion  in  the 
day-ahead  market  to  receive  these 
payments  in  the  real-time  market.  1*2 
The  market  should  allow  full 
participation  by  both  the  supply  side 
and  the  demand  side  of  the  market. 

(2)  Bidding  and  Scheduling  Rules. 

270.  Each  day,  the  Independent 
Transmission  Provider  would  accept 
bids  to  sell  and  buy  energy  for  each 
hoiu'  of  the  following  day.  Participants 
desiring  to  sell  or  buy  energy  would 
submit  a  bid  in  a  standardized  form. 

271.  Each  seller's  bid  would  indicate 
the  amount  of  power  (MW)  offered  to  be 
sold,  the  receipt  point,  and  the  time 
period.  In  addition,  each  seller  would  be 
allowed  to  submit  multi-part  bids  that 
separately  specify  bid  prices  for  start- 
up, no-load,  and  energy,  as  well  as 
technical  characteristics  such  as  ramp 
rates,  minimum  nm  times  and 
minimum  down  times.  Allowing 
suppliers'  bids  to  include  these  items 
yields  more  detailed  information  that 
can  improve  the  ability  of  the  grid 
operator  to  dispatch  suppliers  with  the 
lowest  total  cost.  For  example,  if  the 
supplier  were  required  to  submit  a  one- 
part  bid  it  would  need  to  include  start- 
up costs  in  its  energy  bid,  resulting  in 

a  higher  energy  price  bid.  However,  a 
supplier  submitting  a  bid  that  separately 
specified  the  energy  bid  and  the  start-up 
costs  would  not  have  to  make  these 
estimates  and  the  grid  operator  would 
use  the  bids  to  dispatch  the  supplier 
with  the  lowest  total  cost.  Suppliers 
woidd  also  be  allowed  to  submit  bids 
that  are  self-schedules,  that  is,  that 
would  indicate  an  amoimt  to  be 
supplied  at  a  location  regardless  of  the 
applicable  energy  price.  The  supplier 
would  receive  the  applicable  market 
clearing  price  for  its  energy.  This  option 
may  be  useful  for  suppliers  with  very 
high  start-up  costs  such  as  nuclear 
facilities.  Intermittent  resources  would 
be  able  to  participate  in  the  day-ahead 
market  on  the  same  basis  as  other 
resoiuces. 

272.  Similarly,  each  buyer's  bid 
would  indicate  the  desired  amount  of 
power  (MW)  to  be  bought,  the  delivery 
point,  and  the  time  period.  In  addition, 
each  buyer  would  be  allowed  to  specify 
bid  prices  that  indicate  the  quantities  it 
is  willing  to  purchase  at  alternative 
prices.  Buyers  would  also  be  allowed  to 
submit  multi-part  bids  that  indicate  the 
time  and  price  constraints  under  which 
they  are  vvilling  to  purchase  energy. 
These  options  would  facilitate  demand 


response  programs  because  they  allow 
the  buyer  to  indicate  the  price  at  which 
it  will  volimtarily  reduce  its 
consumption.  Buyers  would  also  be 
allowed  to  schedule  an  amount  to  be 
purchased  regardless  of  the  applicable 
energy  price.'**  Bids  would  not  need  to 
be  tied  to  a  physical  generator  or  load 
resource.  However,  for  reliability 
purposes,  bids  would  need  to  indicate 
whether  they  were  purely  financial  bids 
or  whether  they  were  tied  to  a  physical 
resource.  This  would  permit  market 
participants  to  bring  day-ahead  and  real- 
time prices  closer  together,  increasing 
the  stability  of  both  markets.  This 
option  should  reduce  price  differences 
between  these  two  markets. 

273.  Buyers  and  sellers  would  be  able 
to  submit  different  price  bids  for 
different  hours  of  the  day,  and  bids 
could  vary  from  day  to  day.  However,  if 
market  participants  can  exercise  market 
power,  limits  may  be  imposed  on 
bidding  to  mitigate  market  power,  as 
discussed  below  in  the  section 
addressing  market  power  monitoring 
and  mitigation. 

274.  We  propose  a  scheduling  option 
to  address  the  special  conditions  facing 
energy-limited  resources  such  as 
hydroelectric  and  enviroiunentally 
constrained  thermal  resources.  These 
resources  are  limited  in  the  amount  of 
energy  or  the  number  of  hours  that  they 
can  produce  energy  over  a  period  of 
time.  As  a  result,  production  in  one 
hour  may  reduce  the  amount  of  energy, 
that  the  resource  can  produce  (and  the 
associated  revenue)  in  other  hours. 
Energy-limited  suppliers  could  submit 
bids  in  the  day-ahead  market  that 
specify  the  amount  of  energy,  or  the 
number  of  hours,  available  for 
production  over  the  next  day.  The 
supplier  could  then  request  the 
Independent  Transmission  Provider  to 
schedule  its  energy  in  those  hoius  of  the 
next  day  when  the  energy  price  is 
highest.  Such  a  scheduling  feature 
would  promote  efficient  scheduling 
because  it  would  allow  the  energy- 
limited  resource  to  be  scheduled  where 
its  energy  would  have  the  greatest  value, 
with  maximum  profit  to  the  resource 
owner.''**  We  recognize  that  the 


>*2  5ee  the  discussion  of  this  issue  in  Appendix 


'*^  Since  energy  prices  have  the  potential  to  rise 
to  very  high  levels,  it  may  be  necessary  to  require 
buyers  that  request  energy  without  submitting  a 
price  bid  to  demonstrate  to  the  Independent 
Transmission  Provider  in  advance  that  they  are 
financially  capable  of  paying  ver>'  high  prices  for 
such  quantities.  Alternatively,  the  Independent 
Transmission  Provider  could  limit  the  amounts 
based  on  a  buyer's  creditworthiness. 

'**  While  this  scheduling  feature  is  intended 
mainly  for  energy-limited  resources,  it  would  be 
available  to  all  generators  and  would  not  be 
restricted  to  energy-limited  resources,  unless  such 
restrictions  are  necessary  to  mitigate  market  ptower. 
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resource  mix  varies  significantly  from 
region  to  region  and  that  some  regions, 
such  as  the  Northwest,  have  a  greater 
amoimt  of  energy  limited  resources.  We 
seek  comment  on  whether  other 
scheduling  options  or  regional 
variations  should  be  included  for 
energy-limited  resources  in  the  tariff. 

275.  We  recognize  that  intermittent 
resources  such  as  wind  power  may  also 
benefit  from  scheduling  rules  that 
recognize  their  inability  to  precisely 
control  output.  We  recently  approved  a 
special  mechanism  for  intermittent 
resources  selling  into  the  energy  market 
nm  by  the  California  ISO.''*^  Under  that 
mechanism,  the  intermittent  resource 
and  the  California  ISO  work  together  to 
develop  a  schedule  and  procedures  for 
accurately  forecasting  the  output  of  the 
resources.  However,  California  ISO 
currently  runs  only  a  real-time  market 
for  energy  and  not  both  a  day-ahead 
market  and  real-time  market  as 
proposed  here.  Also,  the  amount  of 
power  produced  by  intermittent 
resources  within  California  is  much 
larger  than  in  many  parts  of  the  country. 
We  propose  to  include  the  California 
ISO's  scheduling  option  for  intermittent 
resources  as  part  of  Standard  Market 
Design.  However,  we  seek  comment  on 
whether  there  is  a  better  way  to 
schedule  intermittent  resources. 

276.  Finally,  in  drafting  the  bidding 
and  scheduling  rules  we  have  included 
several  ways  for  demand  to  respond  to 
prices.  We  recognize  that  several  ISOs 
ciurently  have  demand  response 
programs  that  operate  differently.  Under 
these  demand  response  programs,  the 
ISO  pays  eijd-users  to  reduce  their 
demand  if  market  clearing  prices  reach 

a  certain  level.  We  believe  the  direct 
approach  of  letting  demand  bid  in  the 
market  will  be  less  costly  than  a 
program  where  an  end-user  receives 
payments  greater  than  the  market 
clearing  price  to  reduce  its  demand.  We 
have  not  proposed  to  include  these 
types  of  programs  in  the  pro  forma  tariff 
although  they  could  be  included  if  the 
Independent  Transmission  Provider,  in 
consultation  with  the  state  advisory 
committee  and  stakeholders, 
determined  that  they  were  necessary. 
Since  the  participation  of  demand  in  the 
market  is  critical  for  an  effective 
wholesale  market,  we  seek  comment  on 
whether  the  measures  proposed  are 
sufficient  or  if  other  measures  should  be 
included. 


(3)  Price  Determination  and  Settlement. 

277.  Based  on  the  accepted  bids 
included  in  the  day-ahead  schedule,  -the 
Independent  Transmission  Provider 
would  establish  day-ahead  locational 
energy  prices  for  each  hour.  The  hoiuly 
energy  price  at  each  location  would 
reflect  the  marginal  cost  (as  reflected  in 
bids)  of  producing  and  delivering 
energy  to  that  location  in  that  hour. 
Energy  prices  would  be  consistent  with 
the  transmission  usage  charges,  so  the 
difference  in  energy  prices  between  two 
locations  in  an  hoiu  would  reflect  the 
cost  of  transmitting  energy  from  one 
location  to  the  other. 

278.  The  Independent  Transmission 
Provider  would  establish  a  single 
market-clearing  energy  price  for  each 
hour  for  each  node  on  its  transmission 
system.  We  believe  it  is  important  that 
energy  prices  be  calculated  for  each 
node  to  avoid  socialization  of 
congestion  costs  and  to  reduce  the 
possibility  of  manipulating  the 
congestion  management  system,  i"*^  The 
Independent  Transmission  Provider 
could  also  establish  nodal  prices  for 
time  intervals  shorter  than  an  hour. 
Nodal  pricing  would  be  used  for  both 
buyers  and  sellers  in  the  day-ahead 
market. 

279.  Upon  request  of  market 
participants,  the  Independent 
Transmission  Provider  would  establish 
trading  hubs.  A  trading  hub  is  a  virtual 
location  where  financial  transactions 
may  be  arranged,  whose  hub  price  is  the 
weighted  average  of  energy  prices  at  a 
specified  set  of  nodes  on  the 
transmission  system.  A  trading  hub 
facilitates  financial  trading  and 
aggregation  of  supplies  from  multiple 
sources.  Creation  of  trading  hubs  should 
not  lead  to  socialization  of  congestion 
costs,  because  the  price  for  service  at  the 
trading  hub  is  the  weighted  average  of 
prices  at  the  various  nodes  that  are 
included  in  the  trading  hub.  Energy  may 
not  be  injected  or  withdrawn  from  the 
grid  at  a  trading  hub,  since  a  hub  does 
not  exist  at  a  physical  location.  But  a 
hub  may  be  named  as  an  intermediate 
point  between  physical  points  of 
injection  and  withdrawal  where 
financial  energy  trades  may  occur.'"*^ 
Also,  at  the  request  of  market 
participants,  the  Independent 
Transmission  Provider  would  establish 
zones  that  are  the  weighted  average  of 
energy  prices  at  selected  delivery  nodes 
on  the  transmission  system.  This  option 


would  permit  a  load-serving  entity  to 
aggregate  prices  for  deliveries  to  its 
various  delivery  nodes. 

280.  Each  buyer  and  seller  Would 
transact  at  the  applicable  clearing  price 
for  the  hom-  and  time  period.  A  seller 
that  submits  separate  bids  for  start-up 
and  no-load  costs  and  is  dispatched  by 
the  Independent  Transmission  Provider 
for  any  period  diuing  the  day,  will  be 
assured  that  it  will  recover  the  start-up 
and  no-load  costs  that  it  bid.  If  a  seller's 
total  bid  costs  (including  start-up  and 
no-load  costs,  as  well  as  energy  nmning 
costs)  over  the  entire  day  are  not  fully 
covered  by  its  revenues  from  selling  at 
the  hourly  clearing  prices,  it  would 
receive  an  additional  payment  [i.e.,  an 
"uplift"  payment)  for  the  net  revenue 
shortfall  for  the  day.  Hourly  energy 
prices  would  be  based  only  on  energy 
bids;  start-up  cost  bids  and  no-load  bids 
would  not  be  used  in  calculating  hourly 
energy  prices.  Thus,  a  generator  may 
have  legitimate  start-up  costs  that  are 
not  fully  covered  by  selling  at  the 
hoiu-ly  energy  price  over  the  day;  paying 
uplift  may  be  necessary  to  ensure  that 
generators  selected  in  the  auction  will 
receive  revenues  that  fully  caver  their 
bid-costs. ^''^  Since  the  additional 
payments  are  a  cost  of  providing 
supplies  of  energy  and  ancillary  services 
in  the  Independent  Transmission 
Provider's  day-ahead  market,  we 
propose  to  recover  the  additional 
payments  from  entities  that  piuchase 
energy  and/or  ancillary  services  in  the 
Independent  Transmission's  Provider's 
day-ahead  market.  Any  entity  that  does 
not  buy  any  energy  from  the 
Independent  Transmission  Provider's 
day-ahead  market  on  a  given  day,  and 
that  self-supplies  all  of  its  ancillary 
service  obligations  on  that  day,  would 


•**  See  California  Independent  Operator  Corp.,  98 
FERC 1  61,327.  order  accepting  compliance  filing. 
99  FERC  1  61,309  (2002). 


'■"•See  discussion  in  Appendix  E  of  manipulation 
strategies  involving  congestion  management. 

'■•"A  good  example  of  a  trading  hub  is  PJM's 
Western  hub.  where  there  are  active  spot  energy 
and  transmission  rights  markets,  as  well  as  bilateral 
markets. 


i**For  example,  suppose  that  the  Independent 
Transmission  Provider  needs  to  supply  an 
additional  100  VTW  load  in  each  of  20  hours  over 
the  next  day.  Two  generators,  A  and  B.  are 
available.  Generator  A  has  energy  costs  of  $35/ 
MWh.  but  must  incur  $15,000  in  start-up  costs 
before  beginning  production.  Generator  B  has 
energy  costs  of  $40/MWh.  and  has  no  start-up  costs. 
Generator  A's  total  cost  of  meeting  the  load  would 
be  585,000  {i.e..  total  energy  costs  of  870,000  |$35/ 
MWh  X  100  MWh  X  20  hrsl  PLUS  stait-up  costs  of 
$15,000).  Generator  B's  total  cost  would  be  $80,000. 
comprised  exclusively  of  energy  costs  [i.e..  $40/ 
MWh  X  100  MWh  x  20  hrs).  Generator  B  should  be 
chosen  because  its  total  cost«  (S80.000)  would  be 
less  than  Generator  A's  total  costs  (585.000). 
Suppose  that  the  hourly  clearing  price  in  each  hour 
is  $42/MWh.  By  selling  100  MWh  in  each  of  20 
hours.  Generator  B  would  receive  total  revenues  of 
$64,000  (i.e.,  $32/MWh  x  100  MWh  x  20  hrs), 
which  is  $6,000  less  than  its  total  bid-in  costs  of 
570,000.  Generator  A  would  thus  need  to  receive  a 
$6,000  uplift  payment  in  addition  to  its  energy 
revenues.  Paying  $6,000  in  uplift  is  still  cheaper  for 
customers  than  th°e  alternative  of  dispatching 
Generator  B. 
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not  be  assigned  a  share  of  the  additional 
payment  for  that  day. 

281.  The  results  of  the  day-ahead 
market  would  be  financially  binding  on 
buyers  and  sellers.  That  is,  sellers 
would  be  paid  the  applicable  locational 
day-ahead  price  for  energy  scheduled  to 
be  sold  in  Uie  day-ahead  market,  and 
buyers  would  pay  the  applicable 
locational  day-ahead  price  for  energy 
scheduled  to  be  bought  in  the  day-dbead 
market.  In  addition,  to  the  extent  sellers 
and  buyers  fail  to  actually  produce  or 
take  energy  according  to  their  respective 
schedules  in  real  time,  such  imbalances 
would  be  settled  at  the  appUcable  real- 
time energy  price.  Thus,  a  seller  would 
pay  the  rea^-time  LMP  nodal  price  for 
any  scheduled  energy  that  it  fails  to 
deliver  in  real  time  to  its  bid  delivery 
point.  Similarly,  a  buyer  would  be  paid 
the  appUcable  LMP  nodal  real-time 
price  for  any  scheduled  energy  that  it 
does  not  take  at  its  bid  receipt  point  in 
real  time. 

282.  The  Independent  Transmission 
Provider  would  post  prices  and  other 
market  information  and  settle  the 
markets  promptly  to  provide  market 
participants  with  reliable  information 
regarding  their  market  transactions. 

283.  In  certain  instances,  a  generator 
may  alleviate  a  voltage  or  stability 
constraint  by  producing  real  power  and/ 
or  reactive  power  at  its  location.  By 
alleviating  the  constraint,  the  transfer 
capability  of  the  grid  may  be  increased, 
thereby  allowing  a  greater  amoimt  of 
lower-cost  energy  to  be  transmitted  to 
an  area  with  higher  energy  prices.  For 
example,  the  transmission  capability  to 
import  power  into  a  load  pocket  may 
initially  be  limited  to  1000  MW  due  to 

a  voltage  or  stability  constraint,  even 
though  the  thermal  limit  is  1500  MW. 
However,  production  of  an  additional 
100  MW  of  real  power  and/or  an 
additional  amount  of  reactive  power 
within  the  load  pocket  could  increase 
import  capability  into  the  load  pocket 
by  50  MW,  to  1050  MW.  We  seek 
comment  on  whether  generators  who 
provide  such  real  or  reactive  power 
should  receive  additional  compensation 
(in  addition  to  the  locational  market 
price  for  energy  and  the  applicable 
compensation  for  reactive  power)  for  the 
additional  transfer  capability  that  they 
create,  to  provide  incentives  to  produce 
energy  that  increases  transfer  capability. 
For  example,  should  such  generators  be 
given  the  Congestion  Revenue  Rights 
with  the  additional  transfer  capability 
that  they  create?  In  certain 
circumstances,  a  generator  must  reduce 
its  production  of  real  power  in  order  to 
increase  its  production  of  reactive 
power.  In  these  cinnunstances,  should 
the  generator  be  compensated  for  the 


opportimity  cost  of  its  reduced  profits 
fit)m  selling  real  power?  Should  the 
generator  be  paid  the  higher  of  its 
opportimity  costs  or  the  market 
congestion  value  of  the  additional 
transfer  capability  created?  How  should 
locational  market  power  concerns  be 
addressed  in  these  circiunstances? 

d.  Day-Ahead  Ancillary  Service 
Markets 

(1)  General  Features. 

284.  Order  No.  888  identified  six  " 
ancillary  services.  Under  this  proposed 
rule,  all  six  ancillary  services  must  be 
provided  by  the  Independent 
Transmission  Provider,  but  the  three 
listed  below  need  not  be  obtained  from 
the  Independent  Transmission 
Provider:'*^ 

(1)  Regulation  and  frequency  response 

(2)  Operating  reserve — spinning 

(3)  Operating  reserve — supplemental 
Transmission  customers  may  meet 

their  responsibility  through  self-supply, 
by  procuring  these  ancillary  services 
from  a  third  party,  or  by  acquiring  them 
frt)m  the  Independent  'Transmission 
Provider. 

285.  As  discussed  earlier,  imbalance 
energy  would  be  provided  through  the 
day-ahead  and  real-time  energy  markets. 
For  the  remaining  three  ancillary 
services  (regulation  and  both  operating 
reserves),  we  propose  to  require  that  the 
Independent  Transmission  Providers 
operate  bid-based  markets  open  to  all 
potential  suppliers  so  that  Independent 
Transmission  Providers  can  procure 
these  ancillary  services  from  the  lowest 
cost  suppliers.  Different  regional 
reliability  authorities  may  establish 
different  requirements  for  operating 
reserve — supplemental.  For  example, 
the  foiu*  jiuisdictional  operating  ISOs 
procure  resoiuces  for  the  ancillary 
service  operating  reserve — supplemental 
(which  are  usually  generation  resources 
that  are  not  synchronized  with  the  grid 
or  demand-side  resources  that  can 
curtail  use),  with  varying  response 
times.  Each  ISO  procures  a  portion  of 
their  necessary  operating  reserve — 
supplemental  requirement  with  reserves 
that  can  respond  within  10  minutes  of 

a  dispatch  request,  as  well  as  slower- 
responding  reserves  at  30  minutes  (New 
York  ISO  and  ISO-New  England)  and  60 
minutes  (California).  Since  different 
regional  reliability  authorities  have 


'*^The  remaining  ancillary  services  that  must  be 
obtained  from  the  Independent  Transmission 
Provider  are  (1)  Scheduling,  System  Control  and 
Dispatch  Services,  (2)  Reactive  Supply  and  Voltage 
Control  Service,  and  (3)  Energy  Imbalance  Service. 
We  seek  comment  on  treating  Scheduling,  System 
Control  and  Dispatch  Services  as  a  basic  cost  of 
providing  transmission  service  instead  of  as  an 
ancillary  service. 


established  different  response  times  for 
operating  reserve — supplemental,  we  do 
not  propose  a  standard  set  of  markets  for 
operating  reserve — supplemental. 
However,  we  propose  to  require  that 
each  Independent  Transmission 
Provider  operate  separate  markets  for 
each  type  of  operating  reserve — 
supplemental  that  it  procures. 

286.  Location-specific  reserve  targets 
may  be  required  in  some  areas  due  to 
persistent  and  significant  congestion. 
The  Independent  Transmission  Provider 
would  identify  and  establish  these 
targets  consistent  with  any  reliability 
rules. 

(2)  Bidding  and  Scheduling  Rules. 

287.  Each  day,  the  Independent 
Transmission  Provider  would  determine 
the  total  amount  of  each  of  the  ancillary 
services  that  will  be  required  for  each 
hour  of  the  following  day.  Customers 
that  wish  to  meet  their  ancillary  service 
requirement  through  self-supply  or 
procurement  through  a  third  party 
would  be  required  to  provide  the 
Independent  Transmission  Provider 
with  the  necessary  information  about 
the  generation  capacity  or  demand-side 
resource  that  would  be  providing  the 
ancillary  services  (as  is  currently 
required  under  the  existing  pro  forma 
tariff). 

288.  To  procure  the  remaining 
amount  of  ancillary  services,  the 
Independent  Transmission  Provider 
would  accept  bids  for  regulation  and  the 
types  of  operating  reserves  for  each  hour 
of  the  following  day.  A  participant 
desiring  to  sell  regulation  or  operating 
reserves  would  submit  a  bid  in  a 
standardized  form  specified  by  the 
Independent  Transmission  Provider. 
Bids  could  be  offered  to  provide 
ancillary  services  from  generation 
capacity  or  any  demand-side  resource 
that  meets  the  technical  requirements  of 
the  ancillary  service.  Participants  could 
offer  the  same  capacity  in  more  than  one 
ancillary  service  market,  as  well  as  in 
the  energy  market. 

289.  Each  bid  would  indicate  the  type 
of  ancillary  service,  the  amount  of 
generating  capacity  (MW)  offered  for 
sale,  the  receipt  point  of  the  resource 
and  the  time  period.  The  bid  would  also 
include  an  availability  bid  indicating 
the  minimum  price  per  MW  (which 
could  be  either  a  positive  amount  or 
zero)  required  to  provide  the  ancillary 
service.  The  availability  bid  would 
allow  the  bidder  to  ensiu^  that  it  would 
not  be  selected  to  provide  the  ancillary' 
service  unless  the  ancillarj'  service  price 
is  high  enough  to  cover  out-of-pocket 
costs,  such  as  the  costs  of  keeping  a 
crew  at  its  facility  for  the  following  day. 
The  bid  would  also  include  the  various 
components  that  would  be  submitted  to 
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provide  energy  into  the  energy  market. 
These  components  include  an  energy 
bid,  indicating  the  minimiim  price  per 
MWh  required  to  produce  energy.  Other 
bid  components  would  include  price- 
bids  for  start-up  and  no-load,  as  well  as 
technical  constraints,  such  as  minimum 
load,  ramp  rates,  niinimiiTn  rim  time 
and  TnininiiiTn  down  time.  By  providing 
one  ancillary  service,  a  bidder  may  forgo 
profits  from  sales  in  other  markets,  and 
these  forgoDe  profits  are  an  opportunity 
cost  of  providing  ancillary  services.  As 
explained  in  the  following  section,  the 
Independent  Transmission  Provider  wiU 
consider  the  opportunity  cost  associated 
with  fugcHie  sales  in  other  markets 
operated  by  the  Independent 
Transmissi(»i  Provider.  Opportunity 
costs  from  fngone  sales  in  markets  not 
operated  by  t^  Independent 
Transmission  Pnmder  could  be 
iw^oded  in  the  bidder's  availability  bid. 

290.  The  lodqiendnat  Transmission 
Provider  would  cmsider  all  bids  to  sell 
ancillary  services,  in  conjuncticm  with 
bids  suhoiitted  in  its  day-ahead  markets 
fior  energy  and  transmission  service.  As 
noted  eeriier.  based  on  all  submitted 
bids,  the  bidqiendent  Transmission 
Provider  would  maximize  the  economic 
vahie  (as  reacted  in  the  bids)  of  the 
mccef^ad  Uds,  i.e..  acc^  the  bids  with 
the  overall  lowest  cost  Thus,  far 
generatian  capacity  and  demand-side 
resource  that  bid  mto  more  than  ooe 
m^cet.  the  Independent  Transmission 
Pnmder  would  schedule  the  generation 
c^Mcity  or  demand-side  resource  into 
the  mttket  where  it  is  most  efficient 
(unless  it  is  not  efficient  to  schedule  the 
generation  capacity  or  demand-side 
resource  in  any  market).  ^^  This  should 
3rield  the  overall  lowest  cost  for 
{nocuring  energy,  regulation  and 
operating  reserves. 

(3)  Price  Determination  and 
Settlement. 

291.  Based  (m  the  accepted  bids 
included  in  the  day-ahead  schedule,  the 
Independent  Transmission  Provider 
would  establish  day-ahead  prices  for 
each  of  the  andUary  services  procured 
in  the  bid-based  markets  for  each  hour. 
In  regions  with  separate  locational 
ancillary  service  requirements,  the 


ISO  Because  of  the  way  that  prices  would  be 
established  in  each  market,  the  market  into  which 
each  bidder  of  generation  capacity  or  demand-side 
resource  is  scbeduJed  would  also  be  the  market  that 
is  the  most  profitable  for  the  bidder.  That  is 
because,  as  discussed  in  the  following  section,  the 
prices  in  each  market  would  reflect  marginal 
opportimity  costs  of  the  bidders  in  that  market. 
liius,  the  price  in  each  market  would  be  high 
enough  to  allow  each  accepted  bidder  in  that 
market  to  receive  at  least  as  much  profit  as  it  could 
have  received  in  any  other  market  operated  by  the 
Indqiendent  Transmission  Provider  that  it  is 
technically  capable  of  participating  in. 


Independent  Transmission  Provider 
would  establish  separate  hourly 
locational  ancillary  services  prices. 

292.  To  promote  an  efficient  market, 
the  price  for  regulation  and  operating 
reserves  services  woidd  equal  the 
marginal  cost  of  each  service,  which 
woidd  equal  the  highest  accepted  total 
bid  cost  expressed  in  dollars  per  MW. 
The  total  bid  cost  of  each  generator  is 
the  stun  of:  (1)  The  generator's 
ava^ability  bid  per  MW  and  (2)  the- 
opportunity  cost  of  forgoing  sales  in 
other  mvkets  operated  by  the 
Independent  Transmission  Provider, 
expressed  on  a  per-MW  basis.^^^ 

293.  A  generator  or  demand-side 
resource  could  be  eligible  to  bid  into 
more  than  cme  mariiet  operated  by  the 
Independrait  Transmission  Provider. 
The  opportunity  costs  paid  to  the 
supplier  would  be  the  frsgone  profit 
frmn  the  most  profit^le  other  mariut. 
Fot  example,  a  generator  that  is  capMe 
of  [voviding  ancillary  services  could 
also  seU  into  the  transmission  provider's 
day-ahead  energy  market,  aMmngh  it 
would  incur  additional  variable  eneigy 
costs  to  do  so.  Thus,  the  lotgooe  profit 
from  selling  into  the  oiergy  market  (as 
reflected  in  the  gowratcMr's  bid)  would 
be  the  difference  betweoi  the  energy 
price  and  the  generator's  energy  bid. 
The  opportunity  cost  of  aelfing  ancillary 
services  would  include  this  fngone 
energy  wofit. 

294.  The  hourly  price  fior  one  of  these 
ancillary  sovices  in  a  given  location 
would  dius  equal  the  sum  of  the 
opportunity  cost  and  the  availabibty  bid 
in  dollars  per  MW  of  the  most  expensive 
unit  accepted  to  jHOvide  that  type  of 
ancillary  service  in  that  hour  to  that 
location.  As  noted  above,  a  generator 
providing  any  anciUary  service  is  also 
technically  capable  of  providing  a 
slowOT  response  ancillary  service.  For 
example,  a  generator  providing 
operating  reserve — spinning  could  also 
provide  operating  reserve — 
supplemental.  Thus  the  t^portunity 
cost  of  providing  operating  reserves — 
spiiming  would  be  at  least  as  high  as  the 
price  of  operating  reserve — 
supplemental.  As  a  resuh.  the  marginal 
cost  (and  thus,  the  price)  of  operating 
reserve — spinning  would  not  be  less 
than  the  price  of  operating  reserve — 
supplemental  in  the  same  hour. 

295.  Although  suppliers  bid  to 
provide  these  ancillary  services  in  the 
day-ahead  market,  customms  pay  for 
them  based  on  real-time  load. 
Transmission  customers  woidd  be 
assessed  a  pro  rata  share  of  the  total 


ancillary  service  requirements  for  each 
of  these  three  ancillary  services  in  each 
hour,  based  on  their  real-time,  load-ratio 
share.  Ancillary  service  requirements 
generally  depend  more  on  real-time 
transactions  than  on  day-ahead 
schedules.  Assessing  ancillary  service 
requirements  based  on  day-ahead 
schedules  woidd  provide  an  incentive 
for  customers  to  understate  their  day- 
ahead  schedules. 

296.  In  Order  No.  888,  exports  are  not 
charged  for  these  ancillary  services.  We 
ask  for  comments  on  whether  they 
should  be  charged  here. 

297.  Customers  that  want  to  self- 
provide  or  procure  their  own  ancillary 
services  would  be  required  to  notify  die 
Independent  Transmission  Provider  in 
the  (ky-ahead  scheduling  process  and 
identify  the  resources  that  would  be 
used  to  provide  these  services. 
Customers  would  be  given  credit  for  the 
amount  of  anoQary  services  that  they 
sdf-provide  or  jHOCure  from  third 
parties.  Customera  that  self-provide  or 
procure  from  third  parties  more  cqncity 
than  their  requimnents  would  be  paid 
the  ai^licaUe  hourly  ancillary  service 

price  ft»  the  excess  tf  needed  by  the 
market.^" 

2.  Scheduling  After  the  Close  of  the 
Day-Ahead  Kfaudcet 


296.  The  Indepentteit  Tranmiission 
Provider  will  use  the  day-aheed  market 
to  develop  prices  and  a  schedule  for 
'  suppliers.  The  prices  and  sdiedules  will 
be  based  on  the  bids  submittedby 
buyers  and  adlen.  However,  the  day- 
ahead  schedule  may  be  less  than  the 
fiorecasted  load  in  real  time  and.  if  so, 
the  Indqiaident  Transmission  Provider 
would  commit  additional  units  to 
ensure  that  load  can  be  met  relidily  in 
realtime. 

299.  After  the  Independent 
Transmissi<m  Provider  has  established  a 
day-ahead  schedule  and  associated 
prices  for  energy,  transmission  service 
and  ancillary  services,  it  would  make  its 
own  forecast  of  load  within  its  market 
area  for  each  hour  of  the  following  day. 
To  the  extent  that  its  forecasted  load 
exceeds  the  amount  of  enogy  scheduled 
to  be  delivered  to  load  in  the  day-ahead 
schedule,  the  Independent 
Transmission  Provider  may  need  to 
procure  additional  reserves  (called 
"replacement"  reserves)  from  generators 
to  make  up  the  difference,  but  only  to 


>"  Because  prices  are  determined  hourly,  an 
opportunity  cost  expressed  in  dollars  per  MWh 
converts  to  an  equivalent  doUar-per-MW  basis. 


I"  Since  the  customer's  day.«bead  schedule  was 
based  on  its  proiected  share  of  the  anciUary  service 
requirement,  it  may  have  prodded  more  than  its 
actual  share  in  real  time.  Thus,  the  customer  would 
be  comlpensated  for  the  additional  amounts  it 
provided. 
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the  extent  necessary  to  ensure  that 
sufficient  generation  will  be  available  to 
meet  load. 

300.  To  procure  replacement  reserves, 
the  Independent  Transmission  Provider 
would  accept  bids  from  generators 
submitted  for  the  day-ahead  market.  The 
Independent  Transmission  Provider 
would  select  generators  to  provide 
replacement  reserves  so  as  to  minimize 
the  costs  of  availability,  start-up  costs 
and  no-load  costs  regardless  of  energy 
costs.  This  approach  to  procuring 
replacement  reserves  would  provide  an 
incentive  for  load  to  accurately  bid  its 
load  in  the  day-ahead  market  since 
energy  prices  may  be  higher  in  the  real- 
time market. 

301.  As  discussed  further  in  the  next 
section,  generators  selected  to  provide 
replacement  reserves  would  be  included 
in  the  real-time  energy  bid  stack  along 
Mdth  other  generatora  that  submit  bids 
into  the  real-time  market  to  provide 
energy.  Generators  selected  to  provide 
replacement  reserves  would  be  paid  the 
applicable  real-time  pnergy  price  for 
eneigy  that  they  produce.  If  a 
generator's  revenues  received  from 
selling  real-time  eneigy  are  less  than  its 
bids  for  availability,  start-up,  no-load 
and  energy,  the  Independent 
Transmission  Provider  would  pay  the 
generator  an  additional  payment  (i.e.,  an 
"uplift"  payment)  for  the  short&ll.  The 
revenue  short&ll  woidd  be  recovered 
pro  rata  from  all  loads  that  buy  energy 
in  real  time  that  have  not  been 
scheduled  in  the  day-ahead  market. 
Thus,  the  costs  woidd  be  allocated  to 
the  customers  that  benefitted  bom  the 
replacement  reserves — custcuners  that 
took  power  in  real  time.  This  provides 
an  incentive  for  load  to  accurately 
predict  its  requirements  in  the  day- 
ahead  market. 

302.  We  propose  to  add  a  new  Section 
G.2  to  the  pro  forma  tariff  that  would 
implement  the  foregoing  procedures  for 
scheduling  and  paying  for  reserves  after 
the  close  of  the  day-ahead  market. 

b.  Changes  to  Transmission  Schedules 

303.  A  market  participant  that  has  not 
scheduled  transmission  service  in  the 
day-ahead  market  but  desires 
transmission  service  in  real  time  must 
inform  the  Independent  Transmission 
Provider  within  specific  time  deadlines 
before  real  time.  Market  participants 
may  change  their  day-ahead 
transmission  service  schedule  by 
informing  the  Independent 
Transmission  Provider  consistent  with 
the  time  deadlines. 

304.  Participants  that  have  informed 
the  Independent  Transmission  Provider 
of  their  desired  changes  within  the 
Independent  Transmission  Provider's 


lead  times,  and  adhere  to  the  requested 
changes  in  real  time,  would  settle  the 
changes  in  transmission  service  at  the 
applicable  real-time  transmission  usage 
prices,  described  more  fully  below. 
Participants  with  new  or  increased 
transmission  service  would  be  charged 
the  applicable  real-time  transmission 
usage  price  between  the  applicable 
receipt  and  delivery  points  for  the  new 
or  increased  transmission  service  in  the 
applicable  hour.  Conversely, 
participants  that  reduce  transmission 
service  in  real  time  (compared  to  the 
day-ahead  schedule)  would  be  paid  the 
applicable  hourly  real-time  transmission 
usage  price  for  the  applicable  receipt 
and  delivery  points,  to  compensate 
them  for  the  additional  transmission 
capacity  they  have  made  available  in 
realtime. 

3.  Design  of  the  Real-Time  Markets 

305.  Under  Standard  Market  IDesign, 
the  Independent  Transmission  Provider 
would  be  required  to  operate  bid-based, 
security-constrained  real-time  markets 
for  transmission  service,  energy,  and 
certain  ancillary  services  (i.e., 
regulation,  operating  reserve — spinning 
and  operating  reserve — supplemental). 

a.  Real-tune  Energy  Markets 

(1)  General  Features. 

306.  Under  the  Standard  Mailcet 
Design,  the  Independent  Transmission 
Provider  would  accept  bids  to  buy  and 
sell  energy  in  each  hour  in  the  real-time 
eneigy  market.  The  bids  would  be  in  the 
standardized  form  specified  by  the 
Independent  Transmission  Provider. 
Real-time  energy  markets  would  be  used 
to  provide  the  eneigy  imbalance  service 
of  Order  No.  888  pro  forma  tariff. 
However,  loads  could  voluntarily  enter 
into  bilateral  contracts  with  suppliers  in 
advance  to  lock  in  a  fixed  price  for 
energy. 

(2)  Bidding  and  Scheduling  Rules. 

307.  In  general,  bids  would  indicate 
an  offer  to  depart  in  real  time  from  the 
bidder's  day-ahead  schedule  to 
purchase  or  sell  energy  (including  a 
day-ahead  schedule  to  purchase  or  sell 
0  MWhs  of  energy).  Real-time  bids 
would  be  accepted  from  any  market 
participant,  including  generators,  load- 
serving  entities,  eligible  retail  buyers, 
marketers  and  other  agents.  Bids  would 
indicate  the  increase  or  decrease  (in 
MWhs)  from  the  day-ahead  schedule  in 
the  amount  of  energy  to  be  sold  or 
purchased  in  real  time,  and  the  location 
and  the  hour  of  the  changed  piut:hase  or 
sale.  Each  participant  bidding  into  the 
real-time  energy  market  would  be 
allowed  to  include  multi-part  price  bids 
similar  to  those  allowed  in  the  day- 


ahead  energy  market  (this  is  a  departure 
from  the  Working  Paper). 

308.  The  transactions  in  real  time  vary 
from  those  reflected  in  the  day-ahead 
schedule  due  to  a  variety  of  factors, 
including  changes  in  weather 
conditions  and  unexpected  equipment 
outages.  The  Independent  Transmission 
Provider  may  be  informed  in  advance  of 
some  of  the  scheduling  departures 
under  the  procedures  described  above; 
other  departures  may  occur  without 
warning. 

309.  As  occurs  today,  an  Independent 
Transmission  Provider  will  have  to 
adjust  energy  production  and/or  load  at 
various  locations  in  order  to  balance 
generation  with  load  and  manage 
congestion.  Under  Standard  Maricet 
Design,  the  Independent  Transmission 
Provider  would  make  these  adjustments 
by  calling  upon  participants  that  have 
submitted  bids  into  the  real-time  energy 
market,  as  well  as  participants  that  have 
been  selected  to  provide  spinning, 
supplemental,  and  replacement 
reserves.  The  Independent  Transmission 
Provider  would  issue  dispatch 
instructions  to  bidders  so  as  to  balance 
generation  and  load,  and  efficiently 
manage  congestion  of  demand  and 
supply. 

(3)  Price  Determination  and 
Settlement. 

310.  The  Independent  Transmission 
Provider  would  determine  energy  prices 
in  the  real-time  energy  market  for  each 
node  for  each  5-minute  period  or  other 
subhourly  period  where  a  5-minute 
determination  is  not  technically 
achievable.  Each  price  would  reflect  the 
marginal  cost  (as  reflected  in  the  real- 
time supply  and  demand  bids)  of 
producing  energy  and  delivering  it  to 
the  node  in  that  period.  The 
Independent  Transmission  Provider 
would  post  prices  and  other  market 
information  and  settle  the  markets 
promptly  to  give  market  participants 
reliable  information  regarding  their 
market  transactions. 

311.  To  promote  efficient  participant 
decisions  regarding  real-time 
transactions,  we  propose  that  all 
departures  in  real  time  from  the  day- 
ahead  schedule  be  settled  through  the 
real-time  market  at  the  applicable  price 
(as  is  done  today  in  many  markets). 
Nodal  pricing  would  be  used  for  both 
buyers  and  sellers  in  the  real-time 
market. 

312.  There  are  several  aspects  of  the 
design  of  the  real-time  energy  market 
where  we  seek  additional  comments. 

Ex  Post  Versus  Ex  Ante  Prices 

313.  This  Section  discusses  how  to 
determine  real-time  energy  prices.  The 
options  are  to  set  the  prices  using  near 
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real-time  estimates  (ex  ante),  or  base  the 
price  on  the  price  of  the  actual  marginal 
resource  clearing  the  market  in  real  time 
[ex  post),  hnmediately  in  advance  of 
each  upcoming  5-minute  period,  the 
Independent  Transmission  Provider 
would  announce  die  real-time  enei^ 
prices  that  it  estimates  wiD  clear  the 
market  and  match  generation  with  load 
during  that  upcoming  poiod  (based  on 
the  reel-time  bids  submitted  l]^  market 
participants).  The  faidqiendent 
Transmission  Provider  could  settle  all 
departures  in  real-time  fhna  the  day- 
ahud  sdiedule  using  these  prices 
announced  in  advance.  Such  an  ex  ante 
pricii^  policy  would  fsovide  price 
certainty  and  theiriiy  eiMxnirage  buyers 
and  srikn  that  Iwve  not  sufaniitted  bids 
to  adjust  dicar  tiaBsaetioiis  m  re^Kmse 
to  the  anBounoed  nrioe. 

314.  Ahenutively.  an  ex  post  pricing 
poJKy  cndd  be  used  as  an  iBoentive  far 
suppbcn  to  ii^ow  dlqMtdi 
instructions.  SoHM  bidUafs  may  not 
respond  to  die  amioiincad  prices  in  the 
way  suoBslad  in  their  bids.  For 
example,  a  mgn^m  slating  in  ite  bid 
that  it  would  increase  its  output  by  50 
MWh  far  each  price  increase  of  $5/MWh 
mmf  in  fad  iuciaesa  its  mrtput  by  less 
dMn  50  MWh  in  reqxmse  to  sodi  a 
price  inoeeae.  By  settling  at  the  ex  ante 
price,  the  generator  would  be  paid  the 
hif^  price  despite  the  fact  that  it  did 
not  iiM  iwiwi  its  ontpnt,as  it  had 
proaaisad  in  its  bid.  An  ex  post  pricing 
rule  midit  hdp  to  enoooiage  bidders  to 
lespopJin  reel  time  in  a  way  consistent 
with  dieir  bids,  pacifically,  the  price 
used  to  settle  real-time  deviations  from 
day-ahead  sdiednles  could  be  the  price- 
lud  associated  with  the  energy  observed 
ex  post  to  be  produced  by  the  marginal 
supplier  in  the  5-minute  period  (but  not 
higher  than  the  advisory  price 
announced  ex  ante).  Such  an  ex  post 
price  rule  would  encourage  suppliers  to 
supply  the  fiill  amount  of  energy 
promised  in  their  bids. 

315.  We  i»opose  to  adopt  the  ex  post 
rule  because  it  creates  incentives  for 
bidders  to  act  consistent  with  their  bids. 
We  se^  comment  on  the  choice 
betweoi  ex  post  and  ex  ante  pricing. 

Other  Charges  for  Uninstructed 
Deviations  From  Schedules 

316.  We  seek  comment  on  whether 
market  participants  should  face 
additional  charges  for  "uoinstnicted" 
deviations  in  real  time  from  their 
schedules,  i.e.,  for  producing  or  taking 

a  different  amount  of  energy  in  real  time 
than  was  scheduled  without  pennission 
or  direction  from  the  Independent 
Transmission  Provider.  Uninstructed 
deviations  from  schedules  may  increase 
the  amount  of  regulation  service  or 


other  ancillary  services  that  the 
Indq>endent  Transmission  Provider 
must  procure,  in  order  to  reliddy 
balance  load  and  gnoeration.  If  so.  it 
would  be  appn^ate  to  recover  the 
costs  of  these  SCTvices  through  a  charge. 
We  sed(  comment  on  whether  the 
increased  costs  of  r^ulation  service  or 
ancillary  services  shoidd  be  allocated  to 
the  entities  (buyers  and  sellws)  that  had 
uninstructed  deviations  from  their 
schedules  anc»  the  costs  were  incurred 
to  serve  these  entities.  Unmstmcted 
deviations  may  also  reqwie  the  use  of 
scarce  ramping  capability  within  the 
Indepoident  Transmission  Provider's 
market  area.  If  rHB|nng  capability  were 
used,  it  may  be  appropriate  to  chaiBB  far 
that  use.  We  sadc  coaimant  on  wbatitm 
and  how  to  estdbii^  maifcel  prices  far 
nmpT  cayahihty.  Knailyr  in  extiewo 
cases  Ivge  wunstruded  deviatians  can 
thnaten  refiahiyty  of  sarvice.  To 
diacooaga  tins  type  of  conduct  a 
penalty  prorisian  may  be 
approprkie.*^  We  seek  coaBBSid  on 
whether  the  SMD  Tariff  abonld 
pmdty  provisians  frir  1 
deviatians  ttat  dneaian  I 
rriidality  and  how  soc^  panehy 
provisians  should  be  structured. 

What  Bids  Shoaid  Be  EBgiUe  To  Set  die 
Energy  Price 

317.  Strictly  speaking,  the  maigiaal 
cost  of  meeting  a  smaD  inoement  (rf 
load  would  be  based  on  the  bids  of 
supfrfiers  whose  output  can  be 
incraesed.  or  buyers  whose  load  can  be 
decreased,  frran  their  scheduled  levd  in 
the  hour  li^  as  littk  as  1  MW.  Hue.  far 
example,  die  marginal  coat  of  siqi^ying 
load  in  an  hour  would  not  be  bend  on 
the  bid  of  any  generator  diet  is  operating 
in  the  hour  solely  because  at  a 
minimum  run  constraint,  because 
changes  in  load  would  not  change  the 
output  of  the  generator.^^ 

318.  Howeva.  we  are  concerned  that 
by  excluding  graieratcws  whose  output  is 
adjustable  in  increments  greater  than  1 
MW,  on  an  hourly  basis,  from  setting 
the  energy  price  may  not  promote 
efBcient  results. '^^  Tliese  potential 


inefBdent  results  are  more  likely  to 
occur  in  the  real-time  market  than  in  the 
day-ahead  maricet.*^  Theref(»e.  we 
propose  to  allow  genoators  whose 
output  is  adjustable  cm  an  houriy  basis, 
but  only  in  increments  greater  that  1 
MW.  to  be  eligible  to  set  the  eaatgy 
price  in  the  Real-Time  Market  if  two 
ccmditions  ue  met.  First,  die  generatcv's 
output  must  be  needed  to  meet  load  in 
die  ho^.  That  is.  in  the  absence  of  die 
generator's  output,  either  load  could  not 
be  fully  met  or  a  mc»e  expensive 
generator  would  be  needed  to  fiilly  meet 
load.  Secend.  die  reason  diet  die 
generates  is  opeiatiiig  must  not  he  a 
miwiwiiiiii  run  time  constraint.  We  also 
propose  that  any  chai^Mr  generators  that 
are  directed  to  redui»  their  output 
vrottld  be  peid  their  opportunity  costo 
(j.e.,  die  ififfarence  between  the 
apniicdde  energy  price  and  dien  energy 
bids)  far  die  amoBBt  of  dte  output 
redaction.  With  this  p^fiMnt.  the 
ganerator  is  oeaapannted  far  fte 
legitimate  opportunity  cost  of  faHowing 
the  independent  T^anaarisaifln 
Previdar's  instructians."' 

31&  We  seek  coauMitt  on  whedier 
such  hn^fiy  ganaralors  should  also  be 
el^ihie  to  set  die  anaigy  paioe  m  te 
day-ahead  mariwt.  AldMrng^  allowing 
Aeae  hunpy  ganaatBrs  to  set  Ae  energy 
prke  mqr  hiwe  more  dkect  benefit  in 
the  raal-tiine  mariwt.  we  are  concerned 
about  poientid  iiegetive  laiifiritinni 
from  estafaiiAuig  difiarent  pricing  ndes 
fortheday-ahaedi 


1"  This  penalty  would  be  in  addition  to  any 
penalties  incurrml  for  violating  cuitaifanent  ordas. 

1^  Also,  a  generator  that  is  operating  at  it»  low 
operating  limit  would  not  be  able  to  set  the  market- 
clearing  price. 

i^!>  When  such  "lumpy"  generators  we  needed  to 
meet  incremental  load,  it  may  be  necessary  to 
reduce  the  output  of  cheaper  but  more  flexible 
generators  [i.e.,  generators  whose  output  can  be 
adjusted  in  1  MW  increments.)  For  example,  to 
meet  a  30  MW  increase  in  load,  the  cheapest 
available  generator  (with  a  bid  of  S80/MWh)  may 
be  a  combustion  turbine  with  a  capacity  of  SO  MW 
that  can  produce  only  at  its  maximum  capacity.  By 
operating  the  combustion  turbine  at  50  MW,  the 
output  of  a  cheaper  flexible  generator  (with  a  bid 
of  Seo/MWh)  would  need  to  be  reduced  by  20  MW 


320.  As  discussed  eartier.  Order  No. 
8M  requires  transmisriim  providers  to 
offer  to  provide  to  transmission 
customers  energy  imbalance  service, 
r^idation  and  frequency  respcmse. 
operating  iww"^*'— *p^»"*"B  *"^ 
operating  reserve — supplemental.  Under 
Standud  Market  Design,  mergy 


in  order  to  match  the  30  MW  incroue  in  load  with 
the  net  increase  in  generBted  output.  Once  the 
floxiUe  $60  genentor  is  backed  down,  increBMntal 
load  would  be  met  with  output  from  the  flexible 
generator,  so  the  marginal  cost  of  meeting  load 
would  be  $60.  However,  it  would  not  be  effident 
to  meet  the  additional  load  unless  the  load  valued 
electricity  at  more  than  $80,  the  cost  of  the 
combustion  turbine. 

"« In  the  real-time  market,  some  market 
participants  that  have  not  submitted  bids  may 
nevertheless  adjust  their  production  or 
consumption,  llius,  the  niles  for  setting  energy 
prices  in  the  real-time  maricet  should  consider  these 
possible  effects  on  market  participants  that  have  not 
submitted  bids.  By  contrast,  day-ahead  schedules 
are  based  only  on  bids  and  self-schedules  submitted 
to  the  Independent  Transmission  Provider,  so  day- 
ahead  prices  cannot  result  in  any  unexpected 
changes  in  the  day-ahead  schedule. 

>s' These  payments  would  be  recovered  through 
an  uplift  charge  to  loads  that  purchase  from  the 
Independent  Transmission  Provider's  markets. 


imbalance  service  would  be  provided 
through  the  transmission  provider's 
real-time  energy  market.  The 
Independent  Transmission  Provider 
would  procure  its  expected 
requirements  for  the  remaining  three 
ancillary  services  through  day-ahead 
ancillary  service  markets  discussed 
above. 

321.  We  propose  that  the  Independent 
Transmission  Provider  opwate  a  real- 
time ancillary  services  market  to 
accommodate  adjustments  in  the  supply 
of  ancillary  services  from  the  day-ahead 
schedule.  In  real  time,  there  may  be 
entities  that  can  provide  ancillary 
services  more  efficienUy  than  those  that 
were  scheduled  in  the  day-ahead 
market.  The  real-time  market  would 
permit  such  efficient  substitutions. 
Higher-cost  suppliers  scheduled  in  the 
day-ahead  market  would  buy  back  their 
offer  to  provide  ancillary  services  at  the 
applicable  real-time  price,  and  other, 
lower-cost  entities  would  be  paid  the 
real-time  price  to  take  over  the  supply 
of  ancillary  services.  In  addition,  the 
Independent  Transmission  Provider 
may  need  an  amotmt  of  ancillary 
services  that  differs  from  the  amounts 
prociued  in  the  day-ahead  market,  for 
several  reasons.  For  example,  the 
requirements  expected  in  the  day-ahead 
market  may  differ  from  actual,  real-time 
requirements,  or  participants  scheduled 
to  provide  ancillary  services  may 
experience  outages  in  real  time.  Under 
Standard  Market  Design,  the 
Independent  Transmission  Provider 
would  procure  any  additional  ancillary 
services  needed  in  real  time  through  the 
real-time  ancillary  service  markets  that 
it  operates. 

322.  In  the  real-time  market,  the 
Independent  Transmission  Provider 
woidd  accept  bids  for  each  ancillary 
service.  As  in  the  day-ahead  market,  a 
participant  could  o^r  the  same 
capacity  in  more  than  one  ancillary 
service  market.  The  real-time  bids 
would  contain  the  same  types  of 
information  as  those  submitted  into  the 
day-ahead  ancillary  service  markets, 
with  one  exception — we  propose  to 
exclude  availability  bids  for  spinning 
reserves  and  supplemental  reserves  in 
real  time.  The  types  of  costs  reflected  in 
the  availability  bid  to  ensure  that  the 
supplier  will  be  available  to  provide 
these  reserves  are  inciured  in  the  day- 
ahead  time  frame,  not  in  real  time.}^^ 


158  For  examfie,  the  supplier  may  need  to  commit 
in  advance  to  pay  workers  to  staff  its  facility. 
However,  the  supplier  would  be  able  to  offer  to 
supply  spinning  reserves  and  supplemental 
reserves  in  real  time  if  its  workers  were  already 
staffing  its  focility,  so  in  real  time  the  supplier 
would  not  incur  increment  costs  to  provide 
ancillary  services. 


There  do  not  appear  to  be  any 
incremental  costs  associated  with 
providing  these  ancillary  services  in  real 
time,  other  than  the  opportunity  costs  of 
forgoing  sales  in  another  market 
operated  by  the  Independent 
Transmission  Provider,  and  these 
opportimity  costs  would  be  reflected  in 
the  way  that  ancillary  service  prices  are 
determined.  159 

323.  The  Independent  Transmission 
Provider  would  consider  all  bids  to  sell 
ancillary  services  in  real  time  and  select 
those  bids  that  minimize  the  overall  cost 
of  procuring  additional  ancillary 
services  required  in  real  time. 

324.  Based  on  the  bids  accepted  in  the 
real-time  market,  the  Independent 
Transmission  Provider  would  establish 
real-time  ancillary  service  prices  for 
each  hour  that  reflect  the  marginal  cost 
of  each  service.  All  participants 
supplying  a  given  type  of  ancillary 
service  in  a  given  hoiu'  in  real  time  (and 
to  a  given  location,  if  there  are 
locational  ancillary  service 
requirements)  would  be  paid  the 
applicable  market  clearing  price.  ^ 

325.  Transmission  customers  that 
have  not  self-supplied  or  procured 
through  third  parties  their  full  assigned 
ancillary  service  requirement  would  be 
assessed  a  pro  rata  share  of  the  costs 
inciured  by  the  Independent 
Transmission  Provider  for  procuring 
ancillary  services  in  real  time. 

4.  Market  Rules  for  Shortages  or 
Emergencies 

326.  We  believe  the  market  rules 
discussed  above  in  combination  with 
the  market  mitigation  measiu^es  and  the 
resoiut:e  adequacy  requirement  will 
result  in  an  efficient  system  for 
matching  supply  and  demand  under 
most  operating  conditions.  However,  we 
recognize  that  when  emergency 
situations  do  occur,  changes  may  be 
needed  to  the  market  rules  to  comply 
with  reliability  requirements.  In  the 
event  of  a  capacity  shortage  or 
emergency,  local  reliability  rules  and 
procediu^s  (which  typically  combine 
NERC,  regional  reliability  council  and 
system  operator  guidelines)  prescribe  a 
series  of  actions  that  the  system  operator 
takes  to  maintain  reliability.  For 
example,  prociuement  of  reserves  is 
reduced,  typically  in  order  of  reserve 
quality  (that  is,  supplemental  reserve 
quantities  are  reduced  before  spinning 
reserve  quantities).  The  system  may  be 
re-dispatched  to  adjust  the  location  and 
responsiveness  of  remaining  reserves. 


""Providing  regulation  service,  however,  would 
typically  impose  incremental  out-of-pocket  costs  on 
the  supplier,  due  to  the  additional  wear  and  tear  on 
equipment  associated  with  frequent  adjustments  in 
output  that  regulation  suppliers  must  make. 


System  operators  have  also  traditionallv 
called  on  emergency  supplies  from 
neighboring  systems  (in  the  past,  these 
emergency  purchases  have  taken  place 
at  pre-defined  prices;  increasingly,  they 
are  being  made  at  market  prices). 
Finally,  steps  are  taken  for  voluntary 
and  involuntary  load-shedding.  States 
typically  approve  in  advance  the  retail 
curtailment  plans  of  utilities. 

327.  In  the  markets  proposed  in  the 
SMD  Tariff,  we  envision  that  with  more 
extensive  demand-side  participation, 
the  potential  for  these  types  of  capacity 
shortage  or  emergency  situations  will 
substantially  diminish.  However, 
system  emergencies  may  occur.  The 
existing  pro  forma  tariff  gives 
transmission  providers  the  authority  to 
curtail  transmission  service  and  take 
any  other  preventive  action  necessary  to 
preserve  system  reliability.  The  SMD 
Tariff  would  continue  to  grant  the 
Independent  Transmission  Provider  this 
same  authority.  However,  the  actions 
taken  to  ensure  system  reliability  can 
affect  prices  in  the  energy  and  ancillary 
service  markets.  Market  participants 
should  be  aware  of  how  these  actions 
will  affect  pricing  in  the  markets 
operated  by  the  Independent 
Transmission  Provider.  To  that  end,  the 
SMD  Tariff  requires  Independent 
Transmission  Providers  to  file  proposals 
with  the  Commission  regarding  the 
implications  for  market  pricing  of  each 
reliability  procedure.  These  proposals 
would  need  to  be  consistent  with  the 
resource  adequacy  mechanisms 
discussed  below,  but  could  vary  to 
reflect  regional  differences  in  reliability 
requirements.  We  seek  comments  on 
what,  if  any,  more  specific  requirements 
should  be  included  in  the  Final  Rule. 

G.  Other  Changes  To  Remove  Undue 
Discrimination  and  Improve  the 
Efficiency  of  the  Markets  Under 
Standard  Market  Design 

328.  The  existing  pro  forma  tariff  was 
constructed  primarily  to  apply  to 
vertically  integrated  public  utilities.  It 
was  the  first  step  toward  competitive 
electric  power  markets  since  it  allowed 
alternate  suppliers  to  access  loads 
through  an  open  access  transmission 
tariff.  It  sought  to  replicate  the  terms 
and  conditions  under  which  the  host 
public  utility  served  its  own  loads.  It 
also  was  the  first  step  in  separating  the 
generation  and  transmission  arms  of  a 
public  utility. 

329.  But  more  changes  are  needed  to 
further  the  development  of  regional 
competitive  wholesale  electric  markets 
and  assiu'e  comparable  and  non- 
discriminatory treatment  of  all  market 
participants.  Accordingly,  the  following 
revisions  must  be  made  to  the  pro  forma 
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tariff  to  change  the  market  rules  in  ways 
that  will  improve  the  efficiency  of 
wholesale  electric  markets. 

1.  Capacity  Benefit  Margin 

330.  Capacity  Benefit  Margin  is  the 
set-aside  of  transmission  capability  by  a 
transmission  provider  to  ensure  the 
ability  to  import  external  resources  to 
meet  generation  reliability  requirements 
or  in  case  of  a  generation  capacity 
deficiency.  During  the  Commission's 
outreach  process,  many  commenters 
asserted  that  Capacity  Benefit  Margin 
ties  up  valuable  transfer  capability 
without  a  specific  reservation  and 
payment  by  the  customers  who  receive 
the  benefit  of  the  set-aside.  The  subsidy 
occiu^  because,  while  part  of  the 
transfer  capability  is  withheld  from  the 
market  as  Capacity  Benefit  Mcirgin,  the 
wholesale  transmission  customers  using 
the  system  pay  the  entire  transmission 
cost  (including  that  of  the  Capacity 
Benefit  Margin)  through  their 
transmission  charges,  thus  subsidizing 
the  Capacity  Benefit  Margin 
beneficiaries.  The  use  of  a  Capacity 
Benefit  Margin  has  also  been  regularly 
challenged  on  the  grounds  that  the  host 
transmission  provider  is  withholding 
transfer  capability  under  the  guise  of 
Capacity  Benefit  Margin  in  order  to 
thwart  competition. 

331.  We  propose  to  standardize  the 
treatment  of  Capacity  Benefit  Margin  to 
ensure  that  (1)  only  customers 
benefitting  from  it  pay  for  it,  and  (2) 
transfer  capability  needed  to  access 
resources  on  a  neighboring  system  is 
treated  consistent  with  all  other 
portions  of  the  transmission  grid.  Thus, 
an  independent  Transmission  Provider 
itself  would  not  be  permitted  to  set 
aside  transfer  capability  for  generation 
reliabihty  reasons.  Rather,  a  load- 
serving  entity  wanting  access  to 
resources  on  a  neighboring  transmission 
system  to  meet  its  resource  adequacy 
requirement  should  instead  acquire 
Congestion  Revenue  Rights  from  the 
interface  to  its  load  to  ensure  that 
access.  This  will  free  up  transfer 
capability  now  unavailable  to  wholesale 
transmission  customers  and  prevent 
cross-subsidization  of  transmission 
customers  that  serve  load  within  the 
Independent  Transmission  Provider's 
service  area  by  point-to-point 
transmission  system  users. '^° 

332.  This  prohibition  of  the  generic 
set-aside  of  transfer  capability  by  the 
Independent  Transmission  Provider  for 
generation  reliabihty  reasons  does  not 


'■c  To  the  extent  that  an  Independent 
Transmission  Provider's  load  ratio  share  access 
charge  calculation  does  not  pick  up  this  reservation, 
the  amount  of  interface  capability  can  be  imputed 
and  added  to  the  customer's  peak  day  amount. 


apply  to  an  Independent  Transmission 
Provider's  responsibility  to  set  aside 
transfer  capability  to  ensure 
transmission  reliabihty  (e.g.,  to  ensure 
that  a  line  can  take  up  the  power  flows 
it  must  absorb  if  a  parallel  line  should 
go  out  of  service  or  other  uncertainties 
in  system  conditions  arise).  Such  a  set- 
aside  is  called  Transmission  Reliability 
Margin  and  must  be  consistent  with 
good  utility  practice  and  should  not  be 
implemented  in  a  way  that  favors 
particular  transmission  customers  (e.g., 
by  release  of  the  set-aside  capability  for 
use  by  native  load). 

2.  Regional  and  Independent 
Calculation  of  Available  Transfer 
Capability,  Performance  of  Facilities 
Studies  and  OASIS 

333.  The  Commission  has  found 
specific  instances  of  abuse  by 
transmission  providers  regarding  the 
Available  Transfer  Capability 
calculation  process  and  delays  in  the 
completion  of  transmission  facilities 
studies.  1**'  There  are  obvious  incentives 
for  a  vertically  integrated  transmission 
provider  to  favor  its  own  generation  by 
delaying  facilities  studies  or 
manipulating  the  Available  Transfer 
Capability  calculations  or  postings  on 
its  OASIS.  Under  Standard  Market 
Design,  calculations  of  transmission 
capability  and  the  performance  of 
facilities  studies  for  transmission 
expansions  must  be  performed  by  an 
independent  entity  to  reduce  the 
opportunity  for  preferential  treatment 
by  the  transmission  provider. 

334.  More  broadly,  the  SMD  Tariff 
must  recognize  the  regional  nature  of 
today's  energy  markets.  Transmission 
capabilities  must  be  calculated  not  for  a 
single  utility's  service  territory,  but 
regionally  to  encompass  existing  trading 
patterns  and  power  flows,  particularly 
parallel  path  flows  on  neighboring 
systems.  All  transmission  providers  that 
are  not  part  of  a  Commission-approved 
RTO  must  contract  with  an  independent 
entity  to  perform  transmission 
capability  calculations  on  a  regional 
basis.  Likewise,  we  propose  to  require  a 
common  OASIS  for  the  region. 

3.  Regional  Planning  Process 

335.  Competitive  and  reUable  regional 
power  markets  require  adequate 
transmission  infrastructure  to  allow 
geographically  broad  supply  choices 
emd  minimize  the  compUcations  created 
by  loop  flow.  The  recent  DOE  National 
Grid  Study  documented  the  problems 
resulting  from  recent  imder-investment 
in  transmission  infrastructure  and 
identified  a  number  of  causes.  Among 


•s'  See  Section  III  and  Appendix  C. 


the  causes  were  the  lack  of  regional 
planning  and  coordination  of 
transmission  needs  and  siting  issues. 

336.  Transmission  planning  and 
expansion  have  generally  been 
performed  for  a  single  control  area 
rather  than  on  a  regional  basis.  This 
yields  sub-optimal  solutions,  as 
individual  transmission  providers 
consider  power  flows  across  a  limited 
area  and  do  not  adequately  consider 
entire  markets.  Parallel  path  flows  that 
occur  on  neighboring  systems  may  make 
the  construction  of  specific  facilities 
less  cost-effective  than  a  regional 
solution.  This  effect  can  be  properly 
considered  by  performing  transmission 
planning  and  expansion  on  a  regional 
basis.  Moreover,  facilities  that,  if 
constructed  in  one  system  would  be  the 
optimal  solution  for  a  neighboring 
system,  might  never  be  considered 
imder  a  single  control  area-based 
planning  model. 

337.  Implementation  of  Standard 
Market  Design  will  only  increase  the 
importance  of  examining  these  issues  on 
a  regional  basis.  More  open  and 
transparent  markets  will  enable 
customers  to  purchase  from  distant 
suppliers,  increasing  use  of  the  grid. 
Locational  marginal  prices  that  result 
from  the  spot  markets  operated  by  an 
Independent  Transmission  Provider 
would  signal  to  all  market  participants 
the  value  of  additional  supply  and 
demand  response  at  particular  locations. 
Based  on  these  prices  over  time,  market 
participants  will  be  able  to  decide 
whether  additional  investment — in 
transmission  or  generation  facilities  or 
demand  response — is  warranted.  The 
ability  of  individual  market  participants 
to  see  the  economics  of  possible 
solutions  and  make  market-driven 
decisions  concerning  the  addition  of 
infrastructiu-e  is  the  fundamental 
mechanism  that  induces  efficient 
investment  imder  Standard  Market 
Design.  The  policy  relies  primarily  on  a 
"ground-up"  planning  process  that 
encoiirages  construction  by  private 
companies  yet  also  recognizes  the  need 
for  a  regional  evaluation  pr<x:ess  for 
loop  flow  effects  and  cost-effectiveness. 
It  is  neutral  with  respect  to  the  type  of 
investment  market  participants  may     - 
make  in  response  to  these  price  signals. 
However,  due  to  loop  flow,  all  system 
modifications  would  need  to  be 
coordinated  through  a  regional  process 
and  woidd  have  to  meet  any  criteria 
needed  to  maintain  reliabili4y  and 
stability,  and  assure  that  existing 
customer  rights  are  not  impaired. 

338.  Given  the  need  for  transmission 
investment  in  much  of  the  country  and 
the  time  it  will  take  to  implement 
Standard  Market  Design  and  for 


investors  to  observe  and  respond  to 
price  signals,  we  propose  that  a  regional 
plaiming  process  be  instituted  witibin 
six  months  of  the  effective  date  of  the 
Final  Rule.  This  process  should  be 
designed  to  identify  beneficial 
transmission  needed  for  both  reliability 
and  economic  reasons  to  support 
regional  markets  and  reduce  the  effects 
of  generation  concentration.  The 
regional  planning  process  should  allow 
the  market  to  respond  to  those 
identified  needs. 

339.  A  critical  piece  of  the 
transmission  planning  process  is  state- 
level  siting  decisions.  We  note  a  recent 
National  Governors'  Association  report 
that  recommends  Multi-State  Entities  to 
faciUtate  regional  transmission  planning 
decisions.  162  Multi-State  Entities,  along 
with  an  open  regional  planning  process, 
would  preserve  the  states'  role  in  siting 
decisions,  while  promoting  regional 
solutions.  A  Multi-State  Entity  could  be 
an  important  component  of  the  regional 
planning  process. 

340.  Certain  areas  of  the  country  and 
organizations  already  have  proposals  or 
processes  to  consider  regional  planning 
or  development  of  regional  markets. 
Building  off  of  these  existing  efforts  will 
help  faciUtate  the  development  of  a 
regional  planning  process  in  the  near 
term.  We  emphasize  that  a  planning 
area  need  not  coincide  with  the 
geographic  area  of  a  Commission- 
approved  RTO  or  Independent 
Transmission  Provider  required  by  this 
rule.  Also,  because  of  the 
interrelationships  between  Canadian 
and  U.S.  energy  markets,  we  encourage 
participation  by  Canadian  entities  and 
provincial  authorities  in  the  regional 
plaiming  process. 

341.  Current  processes  such  as  the 
Committee  on  Regional  Electric  Power 
Cooperation  in  the  West  provide  for 
state  and  provincial  advice  in  the 
planning  across  the  entire  Western  grid. 
Therefore,  we  propose  to  use  the  area 
covered  by  Western  Electricity 
Coordinating  Council  (WECC)  that 
encompasses  the  geographic  area 
covered  by  the  Western  Grid  for  regional 
planning  pvuposes. 

342.  In  the  Eastern  Interconnection 
there  have  been  several  efforts  at 
developing  regional  wholesale 
electricity  markets  that  we  propose  to 
build  on  for  the  regional  planning 
process.  PJM  and  MISO  developed  a 
Memorandiun  of  Cooperation  dated  May 
9,  2002  that  commits  to  develop  a  joint 
and  common  wholesale  electric  market 


'»2  See  Interstate  Strategies  for  Transmission 
Planning  and  Expansion,  National  Governors' 
Association,  posted  on  July  18,  2002,  available  in 
<http://www.nga.org/center/divisions/ 
1.1188.C    ISSUE    BRlEFfJ)    4110.0.htnil>. 


for  PJM,  MISO,  and  SPP.  Consequently, 
we  propose  that  the  area  covered  by 
these  organizations  woidd  also  be  a 
regional  planning  area. 

343.  Similarly,  New  York  ISO  and 
ISO-New  England  are  currently 
pursuing  discussions  on  the  merger  of 
these  two  organizations  into  a  Northeast 
RTO.  Both  are  also  members  of  the 
Northeast  Power  Coordinating  Council 
which  has  recently  conducted  studies  of 
transmission  needs  in  the  region. ^^^  We 
propose  to  build  on  these  efforts  and  use 
the  area  covered  by  these  organizations 
as  a  planning  area. 

344.  Finally,  we  recognize  that  there 
has  been  ongoing  discussion 
development  of  regional  markets  in  the 
Southeast.  SETrans  Regional 
Transmission  Orgeinization  proposes  to 
encompass  a  broad  area  in  the 
Southeast.  The  Tennessee  Valley 
Authority  (TVA)  has  signed  a 
Memorandum  of  Understanding  with 
Southern  Companies  and  Entergy,  two 
sponsors  of  SETrans,  to  work  together  to 
develop  coordination  agreements. 
Additionally,  the  SETrans  and 
GridSouth  Transco,  LLC  parties  signed 

a  Memorandum  of  Understanding  in 
January  2002  calling  for  similar  regional 
coordination.  Thus  we  propose  to  build 
on  these  efforts  and  propose  a  Southeast 
planning  area  composed  of  the 
Southeastern  Electric  Reliability 
Coimcil  and  the  Florida  Reliability 
Coordinating  Coimcil. 

345.  We  propose  that  all  public 
utiUties  that  own,  control,  or  operate 
transmission  facilities  must  participate 
in  a  regional  plaiming  process  for  the 
planning  areas  discussed  above.  We 
propose  that  this  process  start  within  six 
months  after  the  effective  date  of  the 
Final  Rule  and  that  the  first  regional 
transmission  plan  be  completed  within 
twelve  months  after  the  effective  date  of 
the  Final  Rule.  Reliance  on  these 
existing  regional  efforts  should  facilitate 
the  start-up  of  the  regional  planning 
process  before  Standard  Market  Design 
is  implemented  and  all  areas  have 
Independent  Transmission  Providers 
operating  transmission  facilities. 

346.  After  Standard  Market  Design  is 
fully  implemented,  we  believe  the 
regional  planning  process  will  change  as 
Independent  Transmission  Providers 
play  a  greater  role  in  that  process.  There 
will  still  remain  a  significant  need  for  a 
regional  planning  process  to 
supplement  private  "ground  up" 
investment  decisions.  The  regional 
planning  process  is  intended  to 
supplement  these  private  investment 


'"Northeast  Power  Coordinating  Council 
Collaborative  Planning  Initiative  Phase  I  issued 
March  13,  2002. 


decisions,  not  supplant  them.  The 
regional  planning  process  must  provide 
a  review  of  all  proposed  projects  to 
assess  whether  the  project  would  create 
loop  flow  issues  that  must  be  resolved 
on  a  regional  basis.  In  addition,  because 
of  the  externalities  involved,  there  may 
be  no  private  investment  sponsor  for 
some  projects  that  would  benefit  the 
region.  Private  investment  decisions  in 
response  to  prices  may  not  result  in 
adequate  expansions  for  two  reasons. 
First,  private  parties  may  not  be  eligible 
to  ask  the  state  to  exercise  its  eminent 
domain  rights.  Second,  some  needed 
and  beneficial  expansions  may  not 
create  enough  identifiable  financial 
benefits  to  compensate  private  investors 
adequately,  so  those  projects  will  not  be 
built  under  a  system  that  relies  solely  on 
private  investment  to  expand  the  grid.  A 
regional  planning  process  can  identify 
both  the  projects  that  would  benefit  the 
plaiming  area  and  potential  alternatives 
in  a  fair  and  unbiased  manner. 
Additionally,  a  regional  planning 
process,  would  evaluate  the  benefits  of 
alternative  proposals  and  provide  an 
independent  assessment  of  which 
projects  are  the  most  cost  effective  and/ 
or  have  the  least  environmental  impact. 

347.  To  complement  private 
investment  initiatives,  we  propose  that 
Independent  Transmission  Providers 
establish  a  mechanism  for  regional 
transmission  planning  and  expansion 
guided  by  the  following  principles. 
First,  the  planning  process  should 
identify  all  expansion  needs  on  the 
system,  including  both  reliabihty  and 
economic  needs  (e.g.,  to  reduce 
congestion).  The  planning  process 
should  leave  open  the  question  of  bow 
and  by  whom  those  needs  should  be 
met,  without  favoring  one  solution 
(whether  it  is  transmission,  generation 
or  demand  response)  over  another.  The 
planning  process  should  be  open  to  all 
industry  segments.  Additionally,  all 
entities  could  propose  projects.  As  long 
as  the  project  did  not  make  existing 
Congestion  Revenue  Rights  infeasible 
due  to  loop  flow  problems,  the  entity 
would  be  free  to  complete  the  project  as 
long  as  it  is  willing  to  assume  any 
market  or  regulatory  ri^.  However,  to 
the  extent  the  entity  sought  to  roll-in  the 
costs  of  the  facilities,  the  rate  treatment 
should  be  reviewed  through  the 
planning  process. 

348.  Second,  an  Independent 
Transmission  Provider  should  have  the 
responsibility  to  issue  requests  for 
proposals  when  the  planning  process 
determines  that  additional  resources  are 
needed  to  serve  the  regional  market. 
Parties  may  respond  with  proposals  to 
expand  the  grid,  add  generation 
(including  distributed  generation),  or 
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implement  demand  response.  »S'»  The 
Independent  Transmission  Provider 
would  approve  transmission  expansions 
that  would  be  paid  for  by  all  customers 
only  when  planned  private  investments 
are  judged  to  be  inadequate  to  meet  the 
reliabihty  and  market  needs  of  the 
region.  If  the  bidding  process  fails  to 
produce  a  satisfactory  outcome,  such 
that  the  Independent  Transmission 
Provider  determines  that  additional 
facilities  are  needed,  the  affected 
transmission  owner(s)  would  be 
required  to  expand  or  upgrade  the 
transmission  system. '^^ 

349.  Finally,  the  Independent 
Transmission  Provider  would  act  as  a 
clearinghouse  for  proposed  projects.  It 
could  identify  separate  projects  that 
could  be  constructed  at  a  lower  cost  if 
the  projects  were  combined.  Also,  if 
there  are  alternative  projects  that  have 
been  proposed,  the  Independent 
Transmission  Provider  could  evaluate 
the  relative  advantages  of  the  alternative 
projects. 

350.  This  approach  to  regional 
planning  and  expansion  is  fully 
consistent  with  Standard  Market 
Design's  goal  of  inducing  efficient 
investment  by  relying  primarily  on  price 
signals  and  independently  administered 
Congestion  Revenue  Rights.  At  the  same 
time,  it  recognizes  that  private 
investment  decisions  may  not  be  fully 
adequate  in  all  cases  because  of  eminent 
domain  and  the  possibility  that  private 
benefits  of  investment  could  be 
significantly  less  than  social  benefits. 
The  planning  process  would  have  a 
regional  scope,  permit  direct 
competition  among  all  types  of 
investment,  include  all  market 
participants  equally,  and  minimize  the 
need  to  rely  on  eminent  domain  and  the 
support  of  captive  customers.  Because 
existing  transmission  owners  are  the 
transmission  builder  of  last  resort,  it 
also  respects  the  reality  that  not  all 
states  allow  non-traditional  utilities  to 
build  in  their  state  or  to  obtain  eminent 
domain,  thus  creating  a  legal  barrier  to 
entry. 

4.  Modular  Software  Design 

351.  Software  and  data  issues  have 
become  an  important  part  of  the  market 
design  and  changes  to  market  design. 
On  many  occasions  over  the  past  several 
years,  market  designs  and 
improvements  have  been  delayed  or 


'»*VVe  recognize  that  the  states  have  the  ultimate 
authority  over  siting. 

>M  See  existing  pto  forma  tariff  §§  13.5  and  15.4 
(transmission  provider  required  to  expand  its 
transmission  system  if  transmission  customer 
agrees  to  compensate  the  transmission  provider). 
This  requirement  extends  to  the  transmission 
owners. 


even  abandoned  due  to  software 
constraints  or  software  development 
costs.  Software  and  data  systems 
inherited  from  the  old  structure  are 
often  idiosyncratic,  making  changes  and 
seams  issues  more  difficult  than  they 
should  be.  Mark.et  participants  often 
find  software  to  be  impenetrable  "black 
boxes."  Software  development  and 
modifications  have  become  expensive 
and  software  "wheels"  are  being 
reinvented.  Consequently,  the  software 
used  to  implement  the  Standard  Market 
Design's  real-time  and  day-ahead 
markets  will  be  a  critical  element  in  the 
feasibility  emd  success  of  Standard 
Market  Design. 

352.  The  Standard  Market  Design 
software  should  have  the  following 
characteristics:  transparency  (the  ability 
to  understand  what  Uie  software  does), 
testability  (the  ability  to  understand  and 
compare  performance)  and  modularity 
(the  ability  to  change  software  modules 
without  changing  other  software). 
Transparency,  modularity  and 
testability  help  break  down  entry 
barriers  and  allow  for  competition  in 
software  development.  Modularity 
requires  standard  interfaces  (well- 
defined  data  inputs  and  outputs  and 
ease  of  access).  Since  we  expect 
Standard  Market  Design  to  evolve  over 
time  and  wholesale  markets  to  grow,  the 
underlying  software  must  be  able  to 
accommodate  change.  Scalability, 
security  and  robustness  are  desirable 
design  features. 

353.  All  market  and  operations 
software  approximates  the  actual 
operation  of  the  system.  However, 
computational  and  feasibility  issues  are 
not  well  understood.  Issues  include 
performance,  AC  vs.  DC  models  and 
consistency  if  both  are  used.  Unit 
commitment  models  use  different 
heuristics  that  were  not  important  in  the 
old  vertical  structure,  but  can  be  very 
important  for  new  demand  and  supply 
entrants  in  a  decentralized  market.  To 
instill  confidence  in  the  software, 
testing,  validation  and  evaluation 
should  be  a  part  of  an  open  process. 

354.  We  propose  to  require  that  the 
software  meet  the  characteristics  set 
forth  above  and  that  the  input  and 
output  data  systems  and  other 
Electronic  Data  Interchange  be 
standardized  in  a  common  data  model 
including  a  data  dictionary  (glossary 
and/or  data  definitions)  and  common 
network  description.  We  seek  comment 
on  the  following  questions. 

355.  The  Commission  held  a 
conference  on  July  18,  2002,  to  discuss 
the  operational  data  and  software 
needed  to  implement  Standard  Market 
Design  and  large  regional  wholesale 
markets,  following  an  earlier  conference 


on  software  issues.  Among  the  topics 
discussed  were  market  operational 
software  capabilities,  software 
standardization,  ISO  experiences  with 
implementing^  software,  cyber-security 
and  the  need  to  achieve  some 
standardization  within  the  electric 
market  and  grid  operations  software 
modules  across  vendors. 

356.  The  conference  established  that 
for  most  applications,  software  does  not 
appear  to  be  a  binding  constraint  on  the 
size  of  RTOs  or  the  implementation  of 
Standard  Market  Design.  Participants 
noted  that  the  computational  algorithms 
inside  the  models  are  continually 
improving,  as  is  the  speed  of  the 
processors  used  to  solve  the  models,  so 
it  is  reasonable  to  expect  that  software 
and  associated  hardware  needs  should 
keep  pace  with  market  span. 

357.  The  Commission's  goal  is  to 
assure  that  the  best  software  is  available 
for  use  in  the  nation's  wholesale 
markets.  This  can  best  be  attained  by 
promoting  competition  among  vendors, 
in  a  way  that  assures  that  no  vendor 
comes  to  "own"  a  market  niche  or 
impose  barriers  to  entry  by  new 
software  companies  with  innovative 
analytical  approaches. 

358.  Many  vendors  have  particular 
areas  of  expertise  and  their  software  is 
often  integrated  with  other  software  in 
complete  software  systems.  We  propose 
to  encourage  the  development  of  "plug- 
and-play"  software  designs  so  that  the 
best  modules  can  be  integrated  into 
complete  market  operational  systems  for 
Independent  Transmission  Providers. 
To  accomplish  this  we  need  to 
standardize  data  transfer  between 
modules.  Participants  at  the  conference 
proposed  two  ways  of  accomplishing 
this — open  systems  and  standardization. 
The  open  systems  approach  would  leave 
it  to  each  vendor  to  develop  and  publish 
the  interface  to  the  next  module  in  the 
system.  The  standardization  approach 
would  define  a  set  of  minimvun  specific 
standard  functions  for  each  software 
module  and  specify  the  interfaces  to  be 
used  between  modules.  We  believe  that 
the  standardization  approach  is  best 
suited  to  the  close  time  frame  needed 
for  Standard  Market  Design 
implementation,  and  invite  comment  on 
the  best  process  to  develop  these 
standards — should  we  use  the  evolving 
NAESB  process  or  forums  set  up  by  the 
Electric  Power  Research  Institute  for 
this  purpose,  or  use  another  approach? 

359.  "nie  discussion  of  a  suite  of 
benchmark  problems  to  test  software 
illustrated  the  importance  of 
benchmarking  to  facilitate  testing  and 
comparison  of  candidate  software  with 
respect  to  solution  outcomes  and 
processing  time.  We  therefore  encourage 


the  industry  to  develop  such  a  suite  of 
benchmark  or  test  problems. 

360.  As  a  follow-up  to  the  July  18, 
2002  Standard  Market  Design  software 
conference,  the  Commission  will  hold 
another  conference  on  these  topics  on 
October  3,  2002.  This  conference  will 
focus  particularly  and  in  detail  on  what 
process  or  body  should  be  used  to  set 
standards  for  data  standardization  for 
inputs  and  outputs  to  software  modules; 
whether  the  standards  already 
developed  by  the  Ontario  Independent 
Market  Operator  for  this  purpose  might 
be  applicable  for  United  States 
markets;^^^  and  how  to  proceed  with  the 
development  of  test  problems  for 
evaluating  and  comparing  software 
modules. 

5.  Transmission  Facilities  That  Must  Be 
Under  the  Control  of  an  Independent 
Transmission  Provider 

361.  In  a  variety  of  public  forums, 
including  RTO  conferences  and 
comments  to  RTO  proceedings,  much 
uncertainty  has  been  expressed 
concerning  two  questions:  which 
facilities  belong  imder  the  control  of  the 
RTO;  and  which  customer-owned 
transmission  facilities  that  are  turned 
over  to  RTO  control  are  entitled  to  a 
credit?  ^^^  In  some  instances,  the 
dispute  centers  on  whether  the  facilities 
are  integrated.  Other  disputes  involve 
the  voltage  level  at  which  a  facility  is 
determined  to  be  transmission.  Under 
this  proposed  riile,  the  question 
becomes  which  transmission  focilities 
must  be  under  the  control  or  an 
Independent  Transmission  Provider,  be 
it  an  RTO  or  not. 

a.  Before  Order  No.  888 

362.  Before  Order  No.  888,  much  of 
the  industry  consisted  of  vertically 
integrated  investor-owned  utilities 
(lOUs)  that,  for  the  most  part,  provided 
a  single  service — bundled  requirements 
power — to  retail  and  wholesale 
customers  alike.  The  classification  of 
delivery  facilities  between  transmission 
and  distribution  came  up  only  in  a 
ratemaking  context.  Because  wholesale 
requirements  customers  purchased  bulk 
power,  they  often  did  not  require 
service  over  distribution  facilities. 
Often,  only  a  stepdown  substation  or  a 
feeder  line  was  involved.  For  those  few 
stand-alone  transmission  services  that 
an  lOU  might  provide,  the  cost 
allocation  issue  was  the  same.  The 
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Commission  approached  this  allocation 
issue  by  definhig  an  integrated 
transmission  grid  as  those  facilities  that 
operate  in  a  single  cohesive  fashion  to 
deliver  bulk  power  and  allocating 
wholesale  (and  stand-alone 
transmission  customers)  a  proportional 
share  of  the  embedded  costs  of  those 
facilities  on  a  roUed-in  basis  with 
postage  stamp  pricing. 

363.  Infrequently,  the  Commission 
would  consider  rate  treatments 
premised  on  the  distinction  between 
transmission  and  subtransmission  (high 
and  low  voltage  transmission).  If  there 
were  delivery  facilities  (transmission  or 
distribution]  that  were  not  part  of  the 
integrated  grid,  but  were  used  by  a 
specific  wholesale  customer  (e.g.,  radial 
tap  line  or  stepdown  substation),  the 
Commission  would  allow  the  direct 
assignment  of  those  facility  costs  in 
wholesale  rates. 

364.  These  issues  were  discussed  at 
length  in  Commission  cases  in  the  1970s 
when  lOUs  attempted  to  bifurcate  the 
pricing  (effectively  pancaking)  and 
thereby  increase  their  wholesale 
revenues.  Customers,  on  the  other  hand, 
wanted  to  classify  facilities  as 
transmission  and  thereby  decrease  their 
delivered  energy  charges  by  only  paying 
one  charge  for  these  facilities.  While  the 
issue  was  often  framed  as  a 
transmission/distribution  issue,  it  was 
mostly  a  battle  over  utilities  trying  to 
panceJce  rates  (through  charging  a 
roUed-in  rate  plus  a  direct  assignment 
charge)  for  transmission  facilities  or 
focilities  that  provided  both 
transmission  and  distribution  functions 
(dual-function  facilities). 

b.  Order  No.  888 

365.  Order  No.  888  did  not  require  a 
change  in  traditional  rate  treatments. 
However,  since  the  Commission  issued 
its  open  access  rules,  a  number  of 
utilities  have  proposed  ' 
subclassifications  of  transmission,  e.g.. 
transmission  and  subtransmission. 
Protestors  (generally  transmission- 
dependent  utilities)  have  argued  that 
this  rate  treatment  favors  transmission 
users  that  are  connected  to  the 
transmission  system  at  higher  voltages 
(i.e.,  the  transmission  owners'  own 
generation)  by  reducing  thejr  rates  for 
open  access  transmission  service 
(because  they  pay  only  the  high-voltage 
charge)  and  that  reclassification  is  just 
another  way  to  pancake  rates  and 
increase  charges  to  low-voltage  users. 
During  the  Commission's  public 
outreach,  commenters  pointed  to  such 
splits  as  the  pool  transmission  facilities 
(PTF)/non-pool  transmission  facilities 
in  ISO  New  England  as  an  example. 
This  is  not  a  consistent  classification  of 


pool  transmission  facilities  and  non- 
pool  transmission  facilities  among 
transmission  owners  in  New  England.  A 
generator  located  on  a  lower  voltage 
portion  of  the  ISO's  grid  must  pay  an 
additional  non-PTF  charge  to  access  the 
New  England  market,  but  other, 
generators  do  not,  putting  the  first 
generator  at  a  competitive  disadvantage. 

366.  The  issue  of  transmission/ 
distribution  classification  in  Order  No. 
888  was  in  the  context  of  unbundled 
retail  transmission  service  and  the 
Federal  Power  Act's  legal  jurisdiction 
distinction  between  "transmission" 
facilities  (subject  to  Commission 
jiuisdiction)  and  "local  distribution" 
facilities  (subject  to  state  or  local 
jurisdiction).  To  determine  what 
facilities  would  be  under  Commission 
jurisdiction  for  purposes  of  the  Order 
No.  888  open  access  requirements  and 
what  facilities  would  remain  subject  to 
state  jurisdiction  for  purposes  of  retail 
stranded  cost  adders  or  other  retail 
regulatory  purposes,  the  Commission 
developed  a  seven  factor  test  to 
determine  what  facilities  are 
transmission  facilities  and  what 
facilities  are  local  distribution 
facilities.'*"  With  respect  to  the  seven 
factor  test,  the  Commission  also  stated 
that  it  would  defer  to  the  state 
commission's  findings  as  to  what 
facilities  constitute  local  distribution 
facilities  if  the  state's  determination  was 
consistent  with  our  comparability 
principles.  In  addition,  dual  purpose 
facilities,  i.e.,  those  used  both  for 
transmission  or  wholesale  sales  and  for 
local  distribution,  would  fall  under  the 
Commission's  jiu'isdiction.  To  the  extent 
use  of  particular  facilities  changed  over 
time,  the  Commission  would  revisit 
these  determinations.  The  Supreme 
Court  upheld  these  determinations  upon 
appellate  review. i*» 

c.  Test  for  Transmission  Facilities 

367.  Order  No.  BBS's  seven  factor  test 
was  designed  to  determine  the  local 
distribution  component  of  an 
imbundled  retail  sale.  The  test  did  not 
e^cist  prior  to  Order  No.  888  and  in  fact 
was  created  to  do  something  the 
Commission  had  never  done  before — 
identify  local  (retail)  distribution 
facilities.  Thus,  the  test  identifies  all 
facilities  that  are  not  local  distribution 
facilities.  We  propose  that  this  is  the 
appropriate  starting  point  for 
determining  which  facilities  belong 
under  the  control  of  an  Independent 
Transmission  Provider.  To  the  extent 
that  a  transmission  owner  or 
Independent  Transmission  J'rovider 


'»«Order  888  at  31,771. 

i6«Nev»  York  v.  FERC.  122  S.  Ct.  1012. 
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believes  that  certain  facilities  should  not 
be  under  the  Independent  Transmission 
Provider's  control,  the  Independent 
Transmission  Provider  may  request  an 
exception  to  this  presumptive 
determination. 

368.  This  proposed  test  focuses  on  the 
presumption  that,  if  a  faciUty  is 
transmission,  it  belongs  under  the 
control  of  the  Independent 
Transmission  Provider.  Thus,  once  a 
determination  is  made  with  the  seven 
fectcv  test,  there  woiild  be  no  need  for 
an  additicmal  review  undCT  the 
Qnmnission's  previous  integrated 
fadhties  test  In  MidAmerican  Energy 
Cmnpany.^'^  the  Commission  explained 
that  the  Ccnnmission's  detomination  of 
which  fMalities  are  transmission  is  fluid 
and  dependent  on  actual  use  of  the 
fKdlities: 

Ahhoii^  we  are  accepting  the  state 
oanuaisnons'  classificati(Mi,  we  reiterate  our 
finding  in  Order  Na  888  that  to  the  extent 
that  any  fiiritT*^— ,  ngprdless  of  their  origiiM] 
nimina]  ctassificaflion.  in  bet.  prove  to  be 
uaad  by  public  utilities  to  |Movide 
transaiisBion  service  in  interstate  commerce 
in  order  to  ddiver  powrer  and  energy  to 
vrtiolesale  iwiii  liamii  i.  sach  facilities  bectHoe 
subject  to  mis  Commiasion's  jurisdictioD  and 
revicw.1'1  In  additicm.  the  mas.  tenns  and 
conditions  of  all  wholesale  md  unbundled 
retail  transmiasKHi  sarvioe  provided  by 
pubBc  utilities  in  interstate  conunene  are 
subject  to  this  Conunission's  jurisdiction  and 


Further,  our  defBtance  in  this  ivoceeding 
does  not  afiect  the  ComBusnon's  separate 
delaimination  of  what  fKilities  must  be 
under  the  operational  a»tro>  of  RTOs. 
inrliMtiiig  ISOb  and  Traascos."'  The 
Coramisaion  will  make  this  tatter 
deleiminatiwi.  taking  into  account  the  seven 
iKtocs  formulated  for  purposes  of 
determining  jurisdicticm  as  set  faith  in  Order 
No.  888."*  the  ISO  principles  set  forth  in 
Order  No.  888,">  and  the  principles  set  forth 
in  the  RTO  Final  Rule.*'* 


IT*  90  FERC  161.105  (2000). 

>"  In  Order  Na  888,  the  Conuniaaan  exidaiiied 
that  "a  paUk  utility's  facilities  uaad  to  deliver 
eiactiic  enei|{y  to  a  wholesale  purchaser,  whether 
labried  "tianmiission,''  "distributian."  or  "local 
distnbntion,"  «•  subieci  to  the  CcxBmission's 
exchisnre  jorisdictioii  under  sections  205  and  206 
of  the  FPA."  Order  No.  888  at  31.969;  accord 
Nevwla  Power  Company,  88  FERC  1 61 ,234  at 
61.768  (1999). 

'^Tiansmission  service  in  interstate  commerce 
by  public  utilities,  indudieg  the  rates,  terms  and 
cooditiaDS  far  such  service,  remains  within  this 
Commissicm's  exclusive  jurisdiction.  16  U.S.C  824, 
824d.  824e  (1994).  See  genoally  Order  No.  B88-A 
at  30.339-41. 

173  Which  facilities  will  or  will  not  be  under  an 
RTO's  operational  control  also  does  not 
ivedetermine  transmissian  pricing,  cost  allocation, 
or  rate  design  determinations  at  either  a  state 
commisaion  or  at  this  Commission. 

"«  Older  No.  888  at  31,771. 

I'sOrder  No.  888  at  31,730-32. 

'"Ragiaaal  Transmissim  Organizations,  Order 
No.  2000,  FERC  Stats,  h  Regs.  1  (1999)  (RTO  Final 
Rule). 


We  note  that  the  determination  of  which 
facilities  are  imder  the  operational 
control  of  the  Independent 
Transmission  Provider  does  not  dictate 
transmission  pricing.  ^'^ 

369.  We  request  comment  whether, 
either  in  addition  to  or  in  Ueu  of  the 
seven  factor  test,  the  Commission 
should  use  a  bright  line  voltage  test 
(e.g.,  69  kV)  to  determine  which 
facilities  are  placed  imdw  the  control  of 
the  Independent  Transmission  Provider. 
If  so.  we  seek  comment  on  the  bright 
line,  whether  we  should  allow  regional 
variation,  and  how  transmissioo 
feiciUties  that  are  not  placed  tmder  the 
control  of  the  Indepoident 
Transmission  Provider's  tariff  are 
treated  with  respect  to  open  access  and 
rates. 

H.  Transition  to  Singfe  Tnmsmissi<m 
Tariff 

370.  This  sectian  discusses  die 
transititm  process  that  wiU  be  used  to 
move  from  the  eodsling  pro  forma  tariff 
to  the  SMD  Tariff.  First,  we  discuss  the 
piovisicHis  of  the  revised  tariff  dial 
remain  the  same  as  those  IB  the  eodatiiig 
/Mv/araia  tariff,  but  may  change  based 
on  the  conmwnts  received  in  nsfonae 
to  our  questiois.  Secood.  we  discuss  the 
inovisitxks  we  propose  to  dtanga.  ¥Vlwn 
Standard  Market  Des%n  u 
implemented,  the  revted  tariff  would 
apply  to  nearly  all  transmissiaii  services 
on  the  system.  All  custoniers  would 
receive  the  same  quality  and  quantity  of 
service  they  cmiently  receive. 
Customexs  currently  taking  transmission 
swice  tmder  an  c^ien  access 
transmission  tariff  would  continue  to  (k) 
so,  but  now  would  be  served  tmder  the 
new  Networii  Access  Service  under  a 
revised  open  access  transmission  tariff. 
Bundled  retail  customers  would 
continue  to  receive  service  firom  their 
existing  load-serving  entity;  however, 
the  load-saving  entity  would  be 
required  to  take  service  under  the  new 
Netwc^  Access  Service  profixma  tariff 
in  order  to  serve  those  retail  customers. 
Similarly,  while  wholesale  customers 
with  pre-Order  No.  888  contracts  would 
be  given  the  opp(»timity  to  convert  to 
the  new  transmission  service  tmder  a 
revised  open  access  transmission  tariff, 
if  they  choose  not  to  do  so.  the 
transmission  owuot  that  provides 
service  under  the  pre-888  contract 


"''  As  noted  in  MidAmerican,  present  ISO 
agreements  obligate  transmission  owmers  to  provide 
access  over  facilities  that  are  not  under  the  control 
of  the  ISO  if  those  facilities  are  needed  to  provide 
wholesale  transmission  service  legardleas  ct 
ownership  or  whether  those  facilities  are  labeled 
transmission,  distribution  (i.e..  distribution 
facilities  other  than  local  distributian),  or  local 
distribution.  The  same  holds  far  Indapendent 
Transmission  Providers. 


would  be  required  to  take  service  vmder 
the  new  Network  Access  Service  pro 
forma  tariff  in  order  to  meet  its 
contractual  obligations  to  serve  those 
customers. 

371.  Standard  Market  Design  is 
intended  to  cure  tmdue  discrimination, 
more  efficiently  use  the  transmission 
grid  and  give  customers  additional 
options.  To  help  ensure  that  the 
transitibn  process  satisfies  these 
objectives,  the  proposed  rule  would 
allow  certain  regional  flexibility  in  the 
implementation  process  to  the  SMD 
Tariff.  In  particuhir,  the  r^ons  would 
have  flexibility  in  converting  the  rights 
of  existing  customers  to  Congestion 
Revenue  Rights  or  auction  revenues 
tmder  the  new  tariff.  Also,  the  regions 
would  have  flexibility  in  establirfiing 
the  rate  design  far  the  new  Independent 
TkansmissicHi  Providers.  It  is  anticipated 
that  the  state  refnesentatives,  throu^ 
the  R^ional  State  Advisory  Comniittees 
discussed  in  Section  IV  JC.  wiD  play  an 
active  role  in  these  regional  decisions. 

1.  Treatment  of  Customers  Under 
Existing  Wholesale  Ccmtracts 

372.  When  the  Commissicm  issued 
Order  No.  888  it  faced  die  issue  of  what 
to  do  wrifh  existing  contracts.  The 
Commission  dedded  &at  it  would  not 
generically  abrogate  existing 
requirements  ami  transmission 
contracts,  hut  that  under  all  post-Oder 
No.  888  contracts  were  to  confcim  to  the 
Order  No.  888  pro  ^onna  tariff 

373.  Similarly,  we  fnopose  not  to 
abrogate  existing  pre-Order  No.  888 
contracts.  On  a  nationwide  basis,  these 
cmtracts  should  retgesent  a  relatively 
small  potion  of  the  total  load  and 
should  be  able  to  be  accommodated 
within  the  Stmdard  MariLet  Desipi.^^ 
The  custraners  with  these  omtracts  wiU 
be  able  to  convert  these  existing 
omtracts,  ccmsisteiri  with  their  contract 
terms,  to  the  new  Networin  Access 
Service  up<m  implementation  of 
Standard  Market  Design.  Howevw,  as 
discussed  below,  if  customers  choose 
not  to  convert  to  the  new  service,  the 
transmission  owner  woidd  be  required 
to  take  service  tmder  the  new  tariff  in 
order  to  meet  its  contractual  obligations 
to  serve  the  pre-Qrder  No.  888  contract 
customers. 

374.  If  pre-Order  No.  888  contracts 
remain  in  effect,  the  contracting 
transmission  OMmer  would  be  required 
to  take  service  from  the  Independrait 
Transmission  Provider  in  order  to  serve 
its  existing  wholesale  power  or 


^"  It  appears  that  these  contracts  would  be  leas 
than  10  percent  of  total  load  on  a  nationvridebesis 
based  on  data  from  Form  No.  1  filings  by  public 
nlilities  for  calendar  year  2000. 


transmission  contract.  The  Independent 
Transmission  Provider  will  assess  the 
transmission  owner  for  all  charges  and 
payments  for  providing  the  transmission 
service.  The  transmission  owner  will 
receive  the  allocation  of  initial 
Congestion  Revenue  Rights  (or  auction 
revenues  associated  with  Congestion 
Revenue  Rights)  to  provide  protection 
against  congestion  costs  for  these 
existing  contracts.  If  the  ultimate 
transmission  customer  prefers  having  a 
direct  allocation  of  these  rights,  it  can 
convert  the  contract,  subject  to  any 
contractual  limitations,  so  that  the 
customer  directiy  receives  service 
through  a  service  agreement  tmder  the 
SMD  Tariff  and  would  take  service 
direcUy  from  the  Independent 
Transmission  Provider.^'"  We  expect 
that  the  Congestion  Revenue  Rights  or 
auction  revenues  for  Congestion 
Revenue  Rights  that  the  transmission 
ownw  will  receive  in  association  with 
these  contracts  will  be  sufficient  to 
covn  increased  congestion  costs  that 
would  result  from  having  the 
transmission  owner  take  service  imder 
the  new  tariff  in  order  to  save  its 
wholesale  requirements  customers. 
However,  the  transmission  owner  would 
have  the  right  to  make  a  filing  pursuant 
to  section  205  of  the  Fedoal  Power  Act 
to  demonstrate  that  its  revenue 
requirement  shoidd  be  actuated  to 
recover  additional  costs  caused  by 
implementation  of  this  provision. 

375.  The  Commission  is  concerned 
that  pre-Order  No.  888  contracts  cotdd 
permit  the  parties  to  extend  a  contract 
indefinitely  throtigh  the  use  of  roll-over 
or  evergreen  provisions  in  the  contracts. 
The  Commission  seeks  comment  on 
whether  it  should  limit  the  ability  of  the 
parties  to  extend  these  contracts  past 
their  initial  term,  or  if  that  has  passed 
the  end  of  the  next  roll-aver  period  and, 
if  so,  what  limitations  are  appropriate. 

2.  Allocation  of  Congestion  Revenue 
Rights 

376.  The  initial  allocation  of 
Congestion  Revenue  Rights  is  important 
to  ensure  that  the  implementation  of 
Standard  Market  Design  preserves  the 
service  rights  of  existing  customers, 
provides  access  to  all  available  capacity 
and  minimizes  cost  shifts.  We  offer  a 
process  for  this  transition.  First,  the 
Independent  Transmission  Provider 
would  compile  a  catalogue  of  all  the 
existing  long-term  firm  obligations  for 
its  transmission  system  that  would  still 
be  in  effect  when  Standard  Market 


'^  To  the  extent  that  there  are  contractual 
limitations,  the  customer  could  seek  modification  of 
the  contract  through  a  filing  with  the  Commission. 


Design  is  implemented.^^  This  would 
include  firm  Point-to-Point 
Transmission  Service  imder  an  open 
access  transmission  tariff,^"^  firm 
transmission  tmder  pro-Order  No.  888 
contracts,  designated  resources  for 
network  transmission  service  pursuant 
to  an  open  access  transniission  tariff, 
and  bundled  retail  load  (which  is  served 
under  an  implicit  contract  with  the 
transmission  owner).  For  firm  Point-to- 
Point  Transmission  Service,  the  existing 
rights  would  be  those  specified  in 
existing  servibe  agreements.  For 
network  transmission  service  and 
btmdled  retail  transmission  service,  the 
existing  rights  would  be  limited  to  the 
designated  resoiuces  in  effect  at  the 
time,  up  to  an  amoimt  equal  to  the 
customer's  current  peak  load  since  this 
would  replicate  the  service  the  customer 
is  cunendy  receiving.  The  Congestion 
Revenue  Rights  woiud  go  to  the  entity 
taking  service  under  the  Independent 
Transmission  Provider's  tariff.  In 
genwal,  these  customers  would  not  be 
granted  an  initial  allocation  based  on 
additions  for  futiire  load  growth,  but 
would  have  to  secure  those  rights. 
However,  there  are  instances  where  the 
vertically  integrated  transmission 
providw  has  identified  load  growth  and 
limited  the  term  (and  rollover  rights)  of 
point-to-point  transmission  contracts. 
We  seek  comment  as  to  whether  and 
under  vdiat  circiunstanoes  load  grotwth 
should  be  accommodated  in  the  direct 
allocation  of  Congestion  Revenue 
Rights.  The  initial  Congestion  Revenue 
R^ts  would  be  receipt  point-to- 
deliverv  point  obUgations. 

377.  Next,  the  catalogue  of  firm 
obligations  would  be  subject  to  a 
simultaneous  feasibility  test.^^^  On 
some  systems,  it  may  not  be  possible  to 
award  Congestion  Revenue  Rights  that 
are  simultaneously  feasible  to  all  of  the 
existing  firm  transmission  customers  on 
the  system,  because  the  system  may  be 
leveraging  load  diversity — different 
customers  using  the  grid  at  different 
times — to  meet  the  peak  needs  of  all 


180  Network  transmission  contracts  are  not 
currently  assignable  because  they  do  not  consist  of 
reservations  from  particular  receipt  points  to 
delivery  points  in  specific  stated  amounts. 
Therefore,  some  measure  of  historical  usage  on  a 
point-to-point  basis  will  have  to  be  imputed  to  each 
networiL  customer  in  order  to  assign  Congestion 
Revenue  Rights. 

'"  Short-term  firm  contracts  would  expire  before 
the  implementation  of  Standard  Market  Design  and 
would  thus  not  be  included  in  the  catalogue. 

"'  Simultaneously  feasibility  means  that  power 
can  be  simultaneously  transmitted  from  the  receipt 
points  to  the  delivery  points  specified  in  the 
Congestion  Revenue  Rights  in  a  contingency- 
constrained  dispatch.  If  this  power  flow  does  not 
cause  overloads  on  the  system  (either  pre-  or  post- 
contingency),  then  the  power  flow  is 
simultaneously  feasible. 


users.  If  those  needs  cannot  all  be  met 
simultaneously,  then  not  all  customers 
can  have  anniial  Congestion  Revenue 
Rights  equal  to  their  peak  usage, ^"^  then 
the  initial  allocation  of  Congestion 
Revenue  Rights  would  be  limited  to  the 
amotmt  that  is  simultaneously  feasible. 
The  Congestion  Revenue  Rights  could 
be  allocated  between  customers  on  a  pro 
rata  basis  or  customers  could  be  given 
the  opportunity  to  change  receipt  points 
to  achieve  a  simultaneously  feasible 
result,  or  the  Congestion  Revenue  Rights 
could  be  restricted  to  certain  periods.*"* 

378.  Eitha  of  two  methods  could 
ensure  that  current  customers  receive 
the  value  of  their  current  contracts 
(actual  or  implicit) — direct  assignment 
and  an  auction  with  a  revenue 
assignment.*"'  First,  Congestion 
Revenue  Rights  could  be  directiy 
assigned  to  the  customers  that  currenUy 
have  the  receipt  points  and  delivery 
points  identified  in  their  existing 
contracts  (actual  or  implicit).  Under  this 
approach,  a  customer  that  currentiy  has 
a  firm  point-to-point  transmission 
contract  for  1(X)  MW  from  point  A  to 
point  B  would  receive  100  MW  of 
Clongestion  Revenue  Rights  from  point 
A  to  point  B  for  the  length  of  its 
contract.  A  netwoik  customer  or  a  load- 
serving  entity  serving  retail  load  that 
has  identified  a  networic  resource  for 
100  MW  of  capacity  would  receive  a 
Congestion  Revenue  Right  for  100  MW 
from  that  receipt  point  to  the  customer's 
load.*"*  The  delivery  points  would  be 
defined  as  the  customer's  interface 
points  with  the  Transmission  Provider. 
For  network  contracts  and  implicit 
contract,  it  is  likely  that  customers 
would  continue  service  for  the 
foreseeable  future  (without  a  contract 
termination  date).  Thus,  we  seek 
comment  on  what  type  of  term  should 
be  used  for  purposes  of  the  Congestion 
Revenue  Rights  allocation  for  these 
contracts. 


'■3  Congestion  Revenue  Rights  that  give  a  holder 
different  seasonal  quantities  could  be  an  option  in 
such  a  case. 

'**If  the  simultaneous  feasibility  tests  indicate 
there  are  additional  Congestion  Revenue  Rights  that 
could  be  offered,  these  Congestion  Revenue  Rights 
will  be  offered  through  an  auction  open  to  all 
customers. 

'"  For  the  sake  of  simplification,  this  discussion 
assumes  that  simultaneously  feasible  Congestion 
Revenue  Rights  could  be  issued  to  replicate  current 
rights.  If  adjustments  need  to  be  made  to  ensure  a 
simultaneously  feasible  result,  the  numbers  may 
change,  but  the  same  basic  methodology  would  be 
used  for  the  conversion  process. 

'""In  states  that  have  retail  competition, 
provisions  would  also  be  needed  to  ensure  that  the 
Congestion  Revenue  Rights  stay  with  the  load.  So 
if  a  new  retail  marketer  starts  serving  load 
previously  served  by  the  local  utility,  the  retail 
marketer  would  get  a  proportionate  share  of  the 
Congestion  Revenue  Rights. 
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379.  Alternatively,  current  firm 
customers  could  be  given  the  auction 
revenues  from  the  sale  of  Congestion 
Revmue  Rights.  Thus,  the  existing 
customras  would  receive  the  market 
value  of  those  rights.  Undm  this 
approach,  aU  of  the  Congestion  Revenue 
Rights  available  on  the  systnoii  would  be 
sold  through  su  auction.  At  a  minimum, 
the  Ccmgestion  Revenue  Rights  sold  in 
the  initial  auctim  would  hove  to 
include  point-to-pcunft  obligations.  If 
tlMve  is  interest  frnn  market 
partidpaBls  and  it  is  technically 
feasible,  the  auction  could  also  include 
p(nnt-to-point  coitions  and  flowgate 
rights. 

380.  The  tenns  of  the  Congestion 
ReviBue  Ri^ts  would  vary.  IiutiaUy,  a 
sat  pemmtagB  would  be  auctianed  on  a 
moBlhly  basis,  anolher  set  percantege 
would  be  auctioned  fat  six  manths  and 
anolhar  for  oae  year.  This  rulemaking 

.J  that  Ae  i^jnis  be  given 
tity  in  aettiBg  the  initial  tenns  for 
tRav—ueRigblssddin 
anctions.  Since  coagastioa  paitems  can 
cha^i  signiiicaBtly  aftar  the 

im|ii amaliiiB  nfl  MT  thsrs  mnj  hv  i 

benefit  to  ddayiag  the  auction  of  muhi- 
rnngprtinn  RevBoe  Rights  until 
r  a  start-up  period.  Ota  the  other 
i,  LUiliiamii  Boay  desire  kng-tenn 
Co^Bstian  Revenue  Ri^tfs  to 
uaiespond  to  the  tens  of  the  Icmg-tenn 
contracts  used  to  satisfy  the  hmg^erm 
reao«nce  adequacy  requirement  We 
amk  comment  on  wdiedier  we  should 
require  kng-tenn  Coogasticm  Revenue 
Rj^its  in  such  cases.  The  Congestion 
Revenue  Ri^its  that  would  be  sold 
during  the  initial  auction  would  be  the 
set  of  QmgestioD  Revenue  Rights  that 
maximizes  the  value  of  the  awrarded 
Congestion  Revenue  Rights  based  on 
buyers'  bids  that  is  simultaneously 
feasible.  The  revenues  from  the  auction 
would  be  given  to  the  customers  that  are 
paying  for  the  embedded  costs  of  the 
system  through  an  access  charge. 

381.  In  the  long-term,  the  auction 
methodology  has  a  number  of 
advantages  over  the  aUocation 
methodology  in  a  competitive  wholesale 
market.  First,  the  auction  methodology 
makes  it  easier  for  load-serving  entities 
to  change  receipt  points  (and  thus 
supply  sources]  and  obtain  protection 
against  congestion  costs  because  of  the 
more  frequent  auctions  for  Congestion 
Revenue  Rights.  The  same  would  also 
apply  to  sellers  seeking  to  sell  to 
different  buyers.  In  contrast,  if 
Congestion  Revenue  Rights  are  directly 
assigned,  holders  of  the  Congestion 
Revenue  Rights  on  congested  paths  may 
be  reluctant  to  offer  these  in  the 
secondary  market.  This  could  limit  the 
ability  of  new  suppliers  to  enter  the 


market.  This  could  be  pn^lematic 
particularly  with  Congestion  Revenue 
Rights  held  by  verticaUy-int^rated 
utilities.  Second,  experience  to  date  has 
been  that  there  is  a  more  vibrant 
secondary  maricet  where  Congestion 
Revraiue  Rights  are  auctiraied  rather 
than  directly  assigned.^*^ 

382.  This  propoiMd  rule  establishes  a 
prefierence  for  the  auction  of  Congestion 
Revenue  Ri^ts.  After  a  transition 
period,  all  Independent  Transmissiim 
Providers  would  be  required  to  aucticm 
their  Congesticm  Revenue  Ri^its. 
However,  for  an  initio  transitiOD  period 
of  Jour  years,  this  rukaridng  proposes 
to  allow  teg^aaai  fiaxftiiity  on  this 
issue.  During  a  transition  perifxl,  the 
Independent  Transnusrimi  Provider 
after  consultation  with  the  Regional 
State  Advisory  Conunittee  and 
stakeholders  in  a  region,  could  decide  to 
directly  ass^  Ccmgsstian  Revenue 
Rights.  At  the  end  of  dM  tmisition 
period,  the  Independwt  "ftansmisaion 
Provider  would  be  raqured  to  submit  a 
filing  to  aiove  to  an  auction  far 
Congastion  Revenue  Ri^tfs  with  the 
aucticm  revenues  aUocalad  to  Oosa  thai 
pay  the  access  chaige.  or  JBSttfjT  wby  a 
longer  tiaisition  period  is  uocenary. 
The  customer  that  previously  had  bean 
allocated  the  Coi^eetion  Revenue  Rights 
would  now  receive  the  auction 
revenues.  The  customnr  couhi 
participate  in  the  auctioB  if  it  widiad  to 
retain  the  Congestion  Reveafue  Ri^ite. 
We  aetk  coBunent  on  wheAer  to  allow 
a  tianritioB  period  before  the  start  ci 
CcMigestion  Revenue  Ri^its  auction 
allocaticms  and.  if  so.  what  the  length  of 
such  a  transition  should  be. 

3.  Reciprocity  Provirion 

383.  In  Order  No.  888,  the 
Commission  included  a  reciprocity 
provision  in  the  pro  forma  tariff.  Under 
this  provision,  aU  customers  (and  their 
affiliates),  including  non-pubtic  utility 
entities,  that  own,  control  or  opoate 
interstate  transmission  facilities  and 
that  take  service  under  a  public  utihty's 
open  access  transmission  tariff,  must 
offer  comparable  (not  unduly 
discriminatory]  services  in  retiun.'"* 
The  Commission  also  recognized  that  a 
public  utility  may  deny  service  simply 
on  a  claim  that  the  open  access  offered 
by  a  non-public  utility  was  not 
satisfactory.  Thus,  the  Commission 


•»'  New  York  ISO  auctions  Congestion  Revenue 
Rights  and  PJM  directly  assigns  Congestion 
Revenue  Riglits.  MISO  has  also  proposed  to  initially 
directiy  assign  Congestion  Revenue  Rights  but  to 
transition  to  an  auction  of  Congestion  Revenue 
Rights  with  an  allocation  of  auction  revenues  to  the 
customers  that  pay  the  embedded  costs  of  the 
system. 

>"  See  Order  No.  888  at  31,760:  Order  No.  888- 
A  at  30,285. 


developed  a  voluntary  sale  harbor 
procedure  under  which  non-public 
utilities  could  submit  to  the 
Commission  a  transmission  tariff  and  a 
request  for  declaratixy  order  that  the 
tariff  meets  the  Commission's 
comparability  (non-discriminaticm) 
standards.  If  the  CcHumisrion  found  it  to 
be  an  acceptable  reciprocity  tariff,  the 
Conunisrion  would  require  the  public 
utility  to  provide  open  access  service  to 
that  pvticukr  non-puMic  utility.*"* 

384.  We  fXC^Kwe  to  contmue  this 
approadi  to  rediHocity.  F^irther.  we 
pn^>ose  to  gram^riher  all  reciprocity 
tariffs  that  die  Ccnunusion  pseviously 
found  met  the  cooqMrability  standuds 
of  Order  No.  888.  We  request  comment 
(» this  proposal. 

4.  Force  Mqeure  aad  Indaanificaticm 
Provisions 

385.  In  Older  No.  888.  the 
Commission  racognizad  that  the  risk 
^locations  regarding  bahility  and 
indamntfication  "uMSt  be  carefeUy 
halted  so  that  tcansmissian  providers 
and  customers  can  aocutatefy  assess  and 
account  for  their  re^ective  risks."  1*° 
The  G»der  No.  888  pro/anna  tariff 
contains  a  fotce  Bafeure  provision  and 
an  indemnificatian  provision.'**  The 
fans  B^Boie  ptovisien  provides  that 

OBSuMV  iBft  IfSM^BBSKB  pVOViiMB  BCV 

jtff  «,«»— mAi  niitimwr  win  ho  Bahiff 
to  the  other  whan  they  belMve  properiy. 
but  uiqirecyctahle  and  uncoatroflahte 
force  m^eure  events  prevent 
coB^iliaDce  with  the  tariff. 

386.  Under  the  indemnification 
provision,  the  transmifiw<»  customer 
inttemnifies  the  transmissioB  provider 
against  third-party  claims  that  arise 
from  the  performance  of  obligations 
undn  the  tariff.  The  Commissitm 
explained  that  the  purpose  of  the 
indonnification  provision  was  to 
allocate  the  risks  of  a  transaction,  aiid 
costs  of  the  risks,  to  the  party  on  whose 
bdialf  the  transaction  was  conducted.*^^ 
Further,  as  the  tariff  did  not  obligate  the 
customer  to  perform  sovices  on  behalf 
of  the  transmission  provider  there  was 
no  comparable  basis  for  imposing  an 
indemnification  obligation  on  the 
transmission  provider.  The  Commission 
foiuid  it  inappropriate  to  require  the 
customer  to  indemnify  the  transmission 
provider  from  damages  arising  from  the 
transmission  provider's  own  negligence. 
Thus,  a  transmission  customer  is  not 
required  to  indemnify  the  transmission 
provider  in  the  case  of  negligence  or 


intentional  wrongdoing  by  the 
transmission  provider. '^^  The 
Commission  further  explained  that 
while  it  was  appropriate  to  protect  the 
transmission  provider  when  it  provides 
service  without  negligence,  the 
determination  of  liability  in  other  - 
instances  should  be  left  to  other 
proceedings. 

387.  Since  Order  No.  888,  several 
entities  have  sought  to  revise  their  open 
access  transmission  tariffis  to  include 
liability  provisions  arguing,  among 
other  things,  that  no  current  federal 
forum  exists  for  entities  that  are  now 
subject  to  Commission  jurisdiction  only 
and  can  no  longer  seek  relief  at  the  state 
level. 

388.  We  recognize  that  there  may  be 
a  need  to  include  liability  provisions  in 
the  Commission's  pro  forma  tariff  in 
circtunstances  in  whidi  there  are  no 
liability  provisions  available  in  a  state 
tariff;  however  at  this  time,  we  are  not 
prepared  to  propose  a  specific 
provision.'** 

389.  We  seek  comment  on  the 
following  issues:  Is  there  a  need  to 
include  liability  provisions  in  the 
Commission's  pro  forma  tariff?  Under 
what  circumstances  should  liability 
protection  be  provided  in  a  Commission 
open  access  transmission  tariff  {e.g., 
should  we  provide  such  protection  only 
where  it  is  not  available  through  state 
tariffs]?  If  we  adopt  liability  provisions, 
should  they  be  generic  or  do  they  need 
to  be  adopted  on  a  regional  basis? 
Should  the  standards  adopted  in  a 
Commission  pro  forma  tariff  reflect 
what  was  previously  provided  under 
state  law?  How  do  we  resolve  the  issue 
in  the  multi-state  context  of  an  ISO  or 
RTO?  The  Commission  will  review  the 
comments  filed  and  then  hold  a  staff 
technical  conference  in  the  fall  to 
further  discuss  this  issue. 

/.  Market  Power  Mitigation  and 
Monitoring  in  Markets  Operated  by  the 
Independent  Transmission  Provider 

1 .  Principles  and  Objectives 

390.  In  a  structvirally  competitive 
market,  one  with  many  buyers  and 
sellers  who  cannot  influence  price,  the 
market  can  asstue  an  overall  efficient 
outcome  where  prices  indicate  the  value 
of  additional  supplies  and  conservation. 
The  development  of  structurally 
competitive  markets  is  the 
Commission's  long-term  goal.  However, 
at  this  stage  of  the  industry's  evolution. 


"«»/d.  at  31,761. 
><>° Order  No.  888  at  31,765. 
1"  See  Sections  10.1  and  10.2  of  the  pro  forma 
tariff. 

<«  See  Order  No.  888-A  at  30.301. 


»93  See  Order  No.  888-A  at  30,29»-300;.C>rder  No. 
88&-B  at  62,080. 

194  We  have  included  the  indemnification  and 
liability  provisions  from  the  existing  pm  forma 
tariff  in  the  SMD  Tariff  pending  review  of  the 
comments  in  this  proceeding. 


wholesale  electric  markets  are  not  yet 
structurally  competitive  in  all  respects. 
The  two  significant  structural  flaws  are 
the  lack  of  price-responsive  demand  and 
generation  concentration  in 
transmission-constrained  load  pockets. 
Given  these  structural  defects,  the 
Commission  cannot  rely  on  the 
interaction  of  supply  and  demand  in  all 
instances  to  ensure  that  prices  are 
competitive  and  thus  just  and 
reasonable. 

391.  Cost-of-service  regulation  is  not 
effective  for  spot  market  pricing  of 
commodities  such  as  electricity.  In  the 
past,  customers  were  served  by  a 
monopoly  supplier  under  cost-of-service 
rates,  in  which  the  fixed  and  variable 
costs  of  a  company's  generation 
portfolio  were  allocated  over  the 
expected  hours  of  service  to  determine 

a  cost  per  kWh.  But  today,  the  power 
needs  of  load-serving  entities  are  met 
through  a  mix  of  sources,  including  the 
companies'  generation  portfolios,  and 
long-term  and  spot  market  purchases 
from  a  variety  of  sellers,  including 
independent  producers  and  marketers. 
These  do  not  match  the  long-term 
arrangements  needed  for  cost-of-service 
regulation.  In  this  competitive  context, 
cost-of-service  regulation  designed  for 
long-term  cost  recovery  is  not  well 
suited  for  determining  appropriate  spot 
market  prices.  When  applied  to  spot 
markets,  cost-of-service  regulation 
blunts  price  signals  and  leads  to 
inefficient  investment  and  consumption 
decisions  which  over  the  long  run 
increase  costs  for  all  customers. 

392.  When  markets  do  not  produce 
competitive  outcomes,  the  Commission 
must  use  new  regulatory  tools  to 
produce  just  and  reasonable  results.  We 
propose  new  market  power  mitigation 
measures  to  deal  with  the  consequences 
of  major  structural  defects  in  wholesale 
electric  markets,  by  approximating  the 
outcomes  that  a  competitive  market 
would  produce.  These  measures  should 
function  in  markets  that  are  not 
workably  competitive,  but  not  inhibit 
market  operation  in  more  competitive 
markets.  Effective  market  monitoring 
and  market  power  mitigation  are  critical 
elements  of  the  Commission's  plan  to 
create  and  sustain  competitive  regional 
bulk  power  markets.  Therefore,  the 
Commission  proposes  rules  for  the  spot 
markets  to  be  operated  by  the 
Independent  Transmission  Provider  to 
mitigate  market  power. 

393.  Market  power  is  the  ability  to 
raise  price  above  the  competitive 
level.'®^  This  can  be  accomplished  if  the 


generator  can  withhold  physical  power 
(physical  withholding)  or  cause 
physical  power  to  be  withheld  through 
inflated  bids  (economic  withholding).'^'' 
Competitive  prices  over  the  long  run 
should  recover  both  the  fixed  and 
variable  costs  of  efficient  generating 
units.  The  challenge  for  market  power 
mitigation  on  the  supply  side  is  to 
assure  that  it  allows  long-term 
competitive  prices,  which  allows  the 
opportunity  to  recover  the  fixed  costs  of 
the  investment  as  well  as  the  short-term 
variable  costs  of  producing  electricity.  If 
some  degree  of  scarcity  pricing  is  not 
allowed,  and  generation  only  recovers 
short-term  marginal  costs,  then  some 
generators  needed  for  reliability  could 
fail  to  recover  their  full  costs  and  may 
be  retired.  Worse  yet,  prices  could  be 
held  so  low  that  investors  decline  to 
invest  in  needed  generation, 
transmission  and  demand-side  projects 
because  they  do  not  see  a  reasonable 
expectation  of  recovering  their  costs. 
394.  The  market  power  mitigation 
measures  proposed  here  are  designed  to 
address  the  major  structural  defects  in 
wholesale  electric  markets.  The  major 
structural  defect  on  the  demand  side  is 
the  lack  of  price-responsive  demand: 
when  customers  cannot  respond  to  high 
prices  by  lowering  their  consumption, 
they  cannot  discipline  price  increases 
from  suppliers.  Absent  demand 
response,  market  prices  will  reflect 


>^The  Commission's  natural  gas  pipeline  cases 
have  used  a  definition  of  market  power  that 
examines  the  company's  ability  to  raise  prices 


significantly  above  a  competitive  level  for  a 
sustained  period.  Alternatives  to  Traditional  Cost- 
of-Service  Ratemaking  for  Natural  Gas  Pipelines,  74 
FERC  161,076  at  p.  61,230  (1996);  and  cases  riled 
id  at  n.  52.  See  also.  Alternatives  to  Traditional 
Cost-of-Service  Ratemaking  for  Natural  Gas 
Pipelines,  70  FERC  161.139  at  p.  61,403  (1995) 
(concerning  transportation  and  storage  services) 
These  factors  recognize  that  it  is  difficult  to  identifv 
market  power  with  precision,  both  because  it  is 
difficult  to  precisely  identif>'  the  competitive  price 
(which  should  recover  both  fixed  and  variable  costs 
over  the  long  run)  and  b«:ause  it  can  be  difficult 
to  isolate  the  impact  of  one  entity  on  the 
competitive  price.  These  factors  also  recognize  that 
there  is  an  implicit  cost/benefit  assessment  to 
decisions  to  intervene  in  the  exercise  of  market 
power.  The  cost  of  intervention  in  transient  pnre 
increases  could  be  greater  than  the  public  benefit 
gained  by  the  intervention  Commission  decisions 
about  when  to  intervene  in  an  exercise  of  market 
power  are  important,  but  need  to  be  tailored  to  the 
circumstances  of  the  product  and  the  industry .  In 
the  electric  industrv',  electricity  prices  can  spike  for 
one  hour  or  a  few  hours  in  ways  that  are  less  likel> 
for  natural  gas  pipeline  transportation  and  storage 
rates,  and  the  consequences  can  be  quite  different. 
Since  the  definition  of  market  power  and  the 
decision  when  to  intervene  in  its  exercise  are 
analytically  distinct  issues,  in  this  rulemaking  the 
Commission  incorporates  the  concept  of  when  to 
intervene  in  an  exercise  of  market  power  into  the 
choice  of  triggers  for  the  market  power  mitigation 
mechanisms,  rather  than  in  the  definition  of  what 
constitutes  market  power. 

'9*  Market  power  can  also  be  exercised  by 
creating  barriers  to  entry  so  other  suppliers  cannot 
reach  the  market  or  by  causing  other  supplier's 
production  costs  to  increase. 
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suppliers'  bids  alone,  so  we  cannot  rely 
on  market  prices  to  ration  scarce 
supplies  in  all  situations.  Therefore,  the 
market  power  mitigation  needs  to 
compensate  for  the  lack  of  price- 
responsive  demand  in  the  market. 

395.  On  the  supply-side,  structural 
problems  tend  to  be  more  location- 
specific  and  time-dependent.  For 
example,  binding  and  sometimes 
unpredictable  transmission  constraints 
may  restrict  competitive  alternatives 
and  create  opportimities  for  some  sellers 
to  increase  prices  above  a  competitive 
level,  at  least  for  any  seller  that  knows 
some  of  its  output  will  be  required  to 
meet  load  reUably.  This  problem  is  often 
described  as  a  load  pocket  problem.  In 
some  load  pockets,  a  specific  generator 
may  be  identified  as  needed  for 
reUability,  which  gives  it  a  local 
monopoly.''^  In  other  situations 
without  severe  constraints,  the 
geographic  market  may  be  broader  but  if 
little  generation  divestitiue  or  entry  by 
non-aiMhated  generators  has  occurred, 
concentration  of  ownership  may  remain 
high.  Market -power  mitigation  needs  to 
mitigate  local  market  power,  whether  it 
arises  because  of  a  load  pocket, 
transmission  constraints,  or  ownership 
concentration. 

396.  To  be  effective,  market  power 
mitigation  measiires  must  be  applied 
before  the  fact,  since  remedies  after  the 
withholding  has  occurred  are  disruptive 
to  the  market  and  increase  regulatory 
risk  to  its  participants,  which  increases 
costs  to  customers. 

397.  In  sum,  the  challenge  in 
developing  an  effective  market  power 
mitigation  plan  is  to  design  a  plan  that 
allows  markets  to  function  where  they 
are  competitive  and,  where  they  are  not, 
uses  market  mechanisms  to  facilitate  the 
transition  to  competitive  markets. 
Market  mechanisms  can  be  used  to 
approximate  the  outcomes  that  a 
competitive  market  would  produce  to 
provide  the  price  signals  for  efficient 
investment  and  demand  response. 
Because  of  the  characteristics  of 
electricity  (it  can  be  stored  only  in 
limited  instances — pumped  storage, 
compressed  air,  batteries]  and  the 
electric  grid  (flows  follow  the  path  of 
least  resistance),  even  in  regions  where 
markets  are  generally  competitive, 
transmission  constraints  may  create 
non-competitive  conditions  during 
certain  hours.  In  addition,  when  market 
power  exists,  the  market  power 
mitigation  plan  should  be  calibrated  so 
that  it  does  not  inefficiently  suppress 


prices,  or  mask  scarcity  prices, 
providing  the  wrong  economic  signals 
for  efficient  investment  or  demand 
response. 

2.  Overview  of  the  Market  Power 
Mitigation  Measures 

398.  The  Commission  proposes  a 
market  power  mitigation  plan  composed 
of  three  mandatory  components  that  are 
specifically  tailored  to  the  structural 
flaws  in  the  wholesale  electric  markets 
and  a  voluntary  fourth  measure  that 
could  apply  in  unusual  market 
conditions  to  assure  that  the  high  prices 
are  not  the  result  of  market  power. 

399.  The  first  measiu«  addresses  the 
local  market  power  problem  and  is 
similar  in  concept  to  the  reliabiUty  must 
run  agreements  that  exist  in  the  ISOs 
today.  The  market  monitor  will  identify 
certain  conditions  in  which  certain 
generators  are  in  concentrated 
geographic  markets  created  by 
transmission  congestion  or  reliability 
needs  of  the  grid.  These  woiUd  include 
units  needed  to  run  to  support  the 
reliable  operation  of  the  grid  or  a  set  of 
units  owned  by  a  small  number  of 
companies.  At  those  times,  those  units 
will  have  localized  market  power  so  that 
when  they  are  required  to  provide  their 
energy  or  ancillary  services  to  the  grid 
their  bids  into  the  market  should  be 
capped. 1"^  The  conditions  when  their 
power  must  be  supplied  to  the  grid  (a 
must-offer  obligation)  and  the  bid  cap  to 
apply  would  be  specified  in  their 
participating  generator  agreement  with 
the  Independent  Transmission  Provider. 

400.  The  second  component,  a  safety- 
net  bid  cap  such  as  the  $1000  per 
megawatt-hour  cap  currently  used  in 
Northeast  markets  and  Texas,  addresses 
the  lack  of  price-responsive  demand. 
Sellers  could  ft-eely  offer  any  amount  of 
energy  to  the  spot  markets  constrained 
only  by  the  safety-net  bid  cap.  The 
safety-net  bid  cap  should  allow  markets 
to  produce  prices  that  reflect  some  (and 
perhaps  a  significant)  amoimt  of  scarcity 
when  shortages  of  reserves  or  power 
exist.  But  absent  demand  response,  it 
sets  an  outer  boimd  on  suppliers'  ability 
to  exercise  economic  withholding. 

401.  The  third  component  of  the 
market  power  mitigation  plan  is  the 
resource  adequacy  requirement 
discussed  in  Section  J.  The  resoiuce 
adequacy  requirement  does  not  directly 
prevent  withholding,  but  by  expanding 
the  resoiuce  alternatives  it  diminishes 
the  incentive  and  the  ability  of  suppUers 
to  practice  and  profit  from  either 
physical  or  economic  withholding. 


'3' This  is  also  true  for  certaia  types  of  ancillary 
services  {e.g.,  reactive  power)  where  specific 
gen«ati»s  may  have  the  ability  to  exercise  market 
power  because  of  their  location. 


■^  This  would  include  a  broader  group  of  units 
than  what  are  often  referred  to  as  reliability  must 
run  units. 


402.  While  it  is  clear  that  the  first 
three  measiues  must  be  part  of  the 
Standard  Market  Design  market  power 
mitigation  plan,  there  may  be  market 
conditions  in  which  a  foiurth  measiue  is 
needed.  The  fotuth  mitigation  measiue 
would  deal  with  situations  when  non- 
competitive conditions  may  exist,  by 
examining  and  possibly  limiting  bids 
from  individual  suppliers  into  the  day- 
ahead  and  real-time  spot  markets  if 
those  bids  are  high  due  to  withholding 
rather  than  scarcity.  Exercise  of  this 
mitigation  could  be  triggered  by 
predetermined  conditions  or  triggers 
(such  as  a  sustained  period  of  prices 
significantly  above  competitive  levels), 
or  by  significant  infrastructure  problems 
in  the  market  (e.g.,  sustained  tight 
reserve  conditions,  as  might  be  due  to 
drought).  This  mechanism  is  like  the 
Automatic  Mitigation  Procedure  (AMP) 
used  by  the  New  York  ISO,  and  adopted 
recently  for  the  California  ISO.  This 
mechanism  would  not  be  required  for 
every  region  but  may  be  adopted  if  the 
market  monitor's  analysis  determines 
this  measure  is  needed. 

403.  The  implementation  of  the 
market  power  mitigation  plan 
sununarized  above  and  described  in 
more  detail  below  will  rely  on  the 
results  of  an  initial  competitive  market 
analysis  by  the  Independent 
Transmission  Provider's  market  monitor 
in  each  region.  This  will  identify  at  the 
outset  the  persistent  load  pockets  or 
other  conditions  that  create  local  market 
power.  This  analysis  will  be  filed  with 
the  Commission  as  part  of  the 
implementation  process  for  Standard 
Market  Design  and  subject  to  comment 
from  all  interested  parties.  After 
Commission  review,  it  will  form  the 
basis  for  the  mitigation  measures  that 
are  applied  by  the  Independent 
Transmission  Provider.  It  then  will  be 
updated  annually  to  review  the 
continuing  effectiveness  of  the  market 
power  mitigation. 

404.  The  market  power  mitigation 
measures  proposed  rely  principally  on 
mitigating  market  power  in  spot 
markets.  Mitigation  would  only  apply  to 
products  traded  in  the  spot  markets 
operated  by  the  Independent 
Transmission  Provider,  not  to  products 
"traded  under  bilateral  contracts  outside 
the  Independent  Transmission 
Provider's  spot  markets.  This  is  the  least 
intrusive  fr^ework  for  market  power 
mitigation  but  at  the  same  time  provides 
very  effective  protection  against  market 
power. 

405.  Although  power  and  operating 
reserves  purchased  in  the  organized 
spot  market  are  only  a  small  percentage 
of  total  piuchases,  mitigating  the 
organized  spot  market  is  an  effective 


way  of  mitigating  market  power 
generally.*^'  Bilateral  contracts 
generally  reflect  buyer  and  seller 
expectations  of  prices  in  spot  markets. 
Therefore,  market  power  mitigation  in 
the  oi^anized  spot  market  will 
effectively  discipline  market  power  in 
bilateral  markets  as  well.^oo  However,  if 
spot  market  prices  are  over-mitigated,  it 
may  weaken  incentives  for  buyers  to 
contract  in  bilateral  markets  and  expose 
spot  market  prices  to  greater  price 
volatility.  Regular  reassessment  of  the 
market  power  mitigation  practices  can 
prevent  this  outcome,  and,  as  discussed 
infra,  the  market  monitor  will  be. 
required  to  aimually  reassess  the 
effectiveness  of  the  market  power 
mitigation. 

3.  Market  Power  Mitigation  for  Local 
Market  Power 

406.  Local  market  power  principally 
arises  either  from  the  concentration  of 
generator  ownership  within  a  load 
pocket,  or  the  need  for  local  units  to 
operate  to  assiu«  system  reUability  and 
stability  within  the  load  pocket.  Local 
market  power  can  arise  from  both 
persistent  and  foreseeable  congestion,  or 
froTa  sporadic  transmission  congestion. 
Although  local  market  power  can  arise 
frxim  these  different  conditions,  the 
mitigation  method  proposed  here  can  be 
effective  at  mitigating  Uie  local  market 
power  regardless  of  how  it  arises. 

407.  In  the  existing  ISOs  in  California 
and  the  Northeast,  participating 
generator  agreements  are  used  to  set  out 
the  operating  terms,  conditions  and 
obligations  concerning  the  dispatch  of  a 
generating  unit,  serving  principally  a 
reliability  purpose.  Under  the  Standard 
Market  Design  pro  forma  tariff  all 
generators  dispatched  by  the 
Independent  'Transmission  Provider 
would  enter  into  a  participating 
generator  agreement.^oi  Standard 
Market  Design  will  require  these 
participating  generator  agreements  to 
include  provisions  to  mitigate  local 
market  power. 

408.  The  participating  generator 
agreements,  which  would  be  filed  with 
the  Commission,  would  identify  the 
non-competitive  conditions  when  the 
generator  with  local  market  power 
would  be  required  to  offier  its  energy 
either  by  schediUing  a  bilateral 
transaction  or  by  offering  all  available 


'"Stoft,  Steven.  Power  System  Economics.  New 
York,  NY:  Wiley-IEEE  Press,  2002,  Section  2-4.5. 
"How  Real-Time  Price-Setting  Caps  the  Forward 
Markets,"  p.  150. 

20°  Relying  on  mitigating  market  power  in  the 
spot  market  has  been  an  effective  mitigation  method 
in  the  New  Yoric  ISO  under  its  AMP,  and  the 
California  ISO  since  May.  2001. 

2<»  SMD  Tariff  Section  A.9.2. 


energy  to  the  spot  markets.  This  would 
be  a  must-offer  requirement.  The 
requirement  would  apply  when  the 
generator's  power  is  needed  to  maintain 
the  reliable  operation  of  the  grid,  and 
also  when  there  are  insufficient 
competitive  alternatives.  The 
participating  generator  agreement  would 
specify  the  conditions  that  would  give 
rise  to  a  generator's  jnust-offer 
requirement,  and  would  also  specify  bid 
caps  that  would  apply  when  the 
generator  was  required  to  bid  into  the 
day-ahead  and  real-time  markets.  In 
non-competitive  conditions,  the 
generator's  bids  could  not  exceed  the 
capped  values.  Although  the 
participating  generator  agreement  may 
restrict  a  generator's  energy  and 
operating  reserves  bids,  the  generator 
woiUd  still  receive  a  market-clearing 
price  and  additional  revenue  to  cover 
start-up  and  no-load  costs.  202  The 
capped  bid  could  also  set  the  market 
clearing  price. 

409.  In  addition  to  the  bid  caps 
specified  in  the  participating  generator 
agreements,  local  market  power  also 
will  be  limited  through  bilateral 
contracts  between  load-serving  entities 
and  the  generators.  Under  the  resource 
adequacy  requirement,  load-serving 
entities  must  have  enough  resources  to 
meet  their  demand  to  ensure  the 
reUability  of  the  grid.  It  can  be  expected 
that  some  of  those  resource 
requirements  will  need  to  be  fulfilled 
with  contracts  with  generators  within 
their  load  pocket  to  ensure  that  the 
resource  is  deliverable  during  peak  or 
congested  periods.  Bilateral  contracts 
are  an  effective  way  for  a  buyer  to 
mitigate  the  market  power  of  a  seller.^o^ 
The  load-serving  entities  can  be 
expected  to  include  provisions  in  these 
contracts  specifying  when  a  generator 
must  run  to  meet  any  reliability  needs 
in  that  location  and  the  price  to  be  paid. 
Whenever  a  generator  is  scheduled  to 
run  under  a  bilateral  contract,  this  will 
fulfill  its  must-offer  obligation  in  the 
participating  generator  agreement  with 
the  Independent  Transmission  Provider. 

410.  Under  the  participating  generator 
agreements,  when  conditions  are  not 
competitive,  that  is,  when  there  are 
insufficient  alternatives  available  to 
meet  load  in  that  location,  a  generator 
must  run  to  provide  all  its  available 
capacity  to  the  grid,  either  by 
scheduling  a  bilateral  transaction  or 


202  SMD  Tariff  section  F.1.11.  The  generator's 
legitimate  minimum  run  times  would  also  be 
honored  under  the  provisions  of  SMD  Tariff  section 
F.1.5. 

2°3  See  Comment  of  the  Staff  of  the  Bureau  of 
Economics  and  the  Office  of  the  General  Counsel 
of  the  Federal  Trade  Commission,  Docket  No. 
RMOl-12-000  duly  23,  2002). 


bidding  into  the  spot  market.  The  need 
for  the  generator  to  be  producing  could 
be  identified  either  in  the  day-ahead 
market  based  on  projected  system 
conditions  or  in  real  time.  In  the  day- 
ahead  market,  all  available  capacity 
would  include  all  capacity  not  sold 
bilaterally  and  scheduled  or  on  an 
outage.  In  the  real-time  market,  all 
available  capacity  would  include  all 
non-producing  capacity  (not  delivered 
to  the  market)  i.e.,  capacity  not  on  a 
planned  or  forced  outage.^o* 

411.  The  Commission  invites 
comment  on  how  to  structure  the  local 
market  power  mitigation,  particularly 
on  how  to  define  the  noncompetitive 
conditions  which  should  trigger  the 
mitigation,  and  on  how  bid  caps  should 
be  structured  for  generators  operating 
under  a  participating  generator 
agreement. 

412.  There  are  some  options  for 
dealing  with  the  risk  of  a  forced  outage 
inside  a  load  pocket.  One  is  for  a 
portion  of  available  day-ahead  capacity 
to  be  exempt  from  the  bid-in 
requirement  to  reflect  forced  outage  risk 
in  real  time.  Another  possibility  is  to 
allow  generators  to  provide  all  available 
capacity  in  real  time  at  a  capped  bid  in 
lieu  of  bidding  in  the  day-ahead  market 
to  accommodate  generators  that  have 
significant  risk  or  opportunity  costs.  A 
third  option  would  vary  depending  on 
whether  the  generator  receives  a  reserve 
capacity  payment.  If  the  generator 
receives  a  capacity  payment,  that 
payment  compensates  for  the  outage 
risk  so  the  generator  should  be  obligated 
to  deUver  energy  or  to  pay  for  substitute 
supply  from  some  other  source.  If  the 
generator  does  not  receive  a  capacity 
payment,  then  it  should  not  have  to  bear 
the  risk  for  a  legitimate  outage.  Units 
declaring  a  forced  outage  would  be 
subject  to  audit  by  the  market  monitor. 
If  the  outage  is  found  to  be  unjustified, 
then  the  generator  should  be  subject  to 

a  penalty.  The  Commission  requests 
comment  on  the  penalty  that  would  be 
appropriate  to  deter  unjustified  forced 
outages. 

4.  The  Safety-Net  Bid  Cap 

413.  If  bid-in  capacity  is  generally 
insufficient  to  meet  both  operating 
reserve  requirements  and  load,  capacity 
rights  associated  with  the  resource 
adequacy  requirement  may  be  exercised 
by  load-serving  entities  that  have 
secured  sufficient  capacity  so  that  they 
will  not  be  interrupted.  However,  in  this 
situation,  lack  of  demand  response  can 


20*  Under  the  Standard  Market  Design  tariff,  all 
units  scheduled  day  ahead  under  a  must-offer 
obligation,  but  not  needed  in  real  time  would  get 
paid  their  start-up  and  no-load  costs. 


55506 


Federal  Register /Vol.  67,  No.  168  /  Thursday,  August  29,  2002  /  Proposed  Rules 


Federal  Register / Vol.  67,  No.  168 /Thursday,  August  29,  2002 / Proposed  Rules 


55507 


55506  Federal  Register / Vol.  67,  No.  168 /Thursday,  August  29,  2002 / Proposed  Rules 


result  in  dramatic  increases  in  market- 
clearing  prices,  even  with 
comprehensive  mitigation  on  the 
supply-side,  i/ imports  can  bid  in  at 
unrestrained  levels.  In  this  case, 
imported  power  from  adjacent  markets 
could  set  a  market-clearing  price  above 
the  marginal  cost  of  the  highest  cost  unit 
dispatched  within  the  market,  ^os 

Current  markets  in  the  Northeast  and 
Texas  rely  on  a  $1000  per  megawatt- 
hour  bid  cap,  regardless  of  market 
conditions,  as  a  safety-net  that  may  be 
binding  in  this  situation.  The 
Commission  proposes  to  adopt  a  safety- 
net  bid  cap  as  part  of  the  market  power 
mitigation  plan  here.  Under  this 
proposal,  no  bid  to  supply  can  exceed 
this  level,  regardless  of  cost  or  risk  or 
location,  even  if  the  market  is 
confronted  with  a  genuine  operating 
reserve  shortage.  However,  if  the 
monitor  establishes  that  some  units  may 
provide  power  at  a  cost  that  exceeds  the 
safety-net,  a  higher  price  for  those  units 
would  be  justified,  hi  California,  for 
example,  imports  are  not  allowed  to  set 
the  market  clearing  price.  However,  in 
the  market  power  mitigation  framework 
proposed  here  imports  would  be 
allowed  to  set  the  market  clearing  price 
in  order  to  get  a  proxy  for  a  scarcity 
price,  up  to  a  capped  value.  If 
requirements  caimot  be  satisfied  with 
bid-in  imports  that  would  be  subject  to 
the  safety-net  bid  cap,  then  load  that  has 
not  met  its  resource  adequacy 
requirement  should  be  penalized  as 
described  in  the  Resource  Adequacy 
section.  A  safety-net  bid  cap,  such  as  the 
$1000  per  megawatt-hour  cap  in  the 
Northeast  and  Texas,  can  serve  as  a 
proxy  scarcity  price  under  Standard 
Market  Design.  The  Commission 
requests  comment  whether  the  safety- 
net  bid  cap  should  be  uniform  across  an 
interconnection,  so  that  there  would  be 
one  cap  applicable  in  the  East  and 
another  applicable  in  the  West. 

414.  Comment  is  requested  on  how  to 
determine  an  appropriate  value  for  such 
a  cap.  It  is  important  to  examine  the 
implicit  trade-off  between  bilateral 
capacity  payments,  the  safety-net  bid 
cap  and  local  market  power  mitigation. 
That  is,  a  bid  cap  that  constrains 
scarcity  prices  would  be  expected  to 
translate  into  higher  bilateral  capacity 
payments  under  a  contract  to  fulfill  the 
long-term  resource  adequacy 
requirement.  With  a  hi^er  safety-net 
bid  cap,  perhaps  one  based  on  the  value 
of  lost  load,  smaller  bilateral  capacity 
payments  would  be  required  to 


maintain  the  same  level  of  resource 
adequacy  in  the  absence  of  price. 

5.  Mitigation  Triggered  by  Market 
Conditions 

415.  The  Commission  proposes  a 
fourth  volimtary  market  power 
mitigation  measure  which  may  be 
recommended  by  the  market  monitor 
during  the  Standard  Market  Design 
implementation  process,  or  any  time 
thereafter.  This  measure,  if  needed, 
would  apply  to  unanticipated  and 
sustained  market  conditions  that  would 
give  the  ability  and  the  incentive  to 
exercise  market  power.  For  example, 
extreme  supply  or  demand  conditions  to 
which  the  market  cannot  quickly  adapt, 
such  as  the  loss  of  significant 
hydropower  capacity  because  of 
drought,  or  force  majeure  events  such  as 
a  major  transmission  line  outage.  These 
kinds  of  events,  which  are  not 
transitory,  can  provide  opportimities  to 
exercise  market  power  even  in  a  market 
that  is  normally  workably  competitive. 
It  may  be  appropriate  for  other 
conditions  to  trigger  this  mechanism. 
We  seek  comment  on  what  these  triggers 
should  be.  Although  market-clearing 
prices  would  be  expected  to  rise  in 
these  situations,  and  perhaps  sharply 
and  significantly,  it  may  be  important 
for  the  market  to  have  the  assurance  that 
the  price  increases  are  attributable  to  the 
extreme  circumstances  and  not  to  the 
exercise  of  market  power.  An  AMP 
mechanism  such  as  those  approved  by 
the  Commission  in  New  York  ISO  and 
California  could  provide  this  kind  of 
assurance. 2"^ 

416.  This  kind  of  mechanism  may  not 
be  necessary  in  every  region.  If  a  market 
monitor  proposes  such  a  mechanism, 
the  proposal  must  include  the  specific 
triggers  that  would  be  used  to  initiate 
this  form  of  market  power  mitigation 
along  with  the  details  of  the  mitigation 
method.  Since  this  form  of  market 
power  mitigation  is  for  temporary 
market  conditions,  it  will  be  equally 
important  for  the  market  monitor  to 
indicate  the  criteria  to  determine  when 
the  market  has  returned  to  normal 
competitive  conditions  and  this  market 
power  mitigation  method  will  be 
suspended. 

417.  The  details  of  this  market  power 
mitigation  method,  including  the 
triggers,  would  be  set  out  in  the 
Independent  Transmission  Provider's 
tariff.  If  market  conditions  developed 


*"*  Generators  outside  the  region  would  not  have 
participating  generator  agreements  with  the 
Independent  Transmission  Provider,  with 
provisions  for  addressing  local  market  power,  and 
neither  would  marketers. 


-<"*  See  California  Independent  System  Operator 
Corp.,  100  FERC 1 61,060  (2002).  See  New  York 
Independent  System  Operator,  Inc.  et  a]..  99  FERC 
1 61 ,246  (2002).  Although  AMP  was  in  effect  in  all 
of  New  York,  it  was  only  triggered  on  foiir 
occasions,  reflecting  conditions  in  eastern  New 
York. 


that  satisfied  the  pre-determined  triggers 
for  the  mechanism,  it  would  be  the 
market  monitor's  responsibility  to  give 
notice  to  the  public  and  the  Commission 
that  the  tariff  mechanism  had  been 
triggered.  The  mechanism  would  then 
automatically  take  effect  until  the 
conditions  developed  that  satisfied  the 
pre-determined  triggers  for  the 
suspension  of  this  market  power 
mitigation  mechanism.  If  a  market 
monitor  proposes  to  use  this  form  of 
market  power  mitigation,  the  details  of 
the  mechanism  and  the  triggers  would 
be  subject  to  comment  by  all  interested 
parties,  and  review  by  the  Commission. 

6.  Establishing  Bid  Caps  or  Competitive 
Reference  Bids 

418.  The  mitigation  for  local  market 
power,  through  the  participating 
generator  agreements,  relies  on  must- 
offer  obligations  to  mitigate  physical 
withholding  and  bid  caps  to  mitigate 
economic  withholding.  Mitigating 
economic  withholding  entails 
determining  appropriate  bid  caps  for  all 
bid-in  parameters.^*"^  The  unit-specific 
bid  caps  in  the  participating  generator 
agreements  serve  as  proxy  competitive 
bids  for  energy,  regulation  service,  and 
operating  reserves,  and  for  other  unit- 
specific  operating  parameters  such  as 
minimum  run  times  and  high  and  low 
operating  levels.  Bid  caps  should  reflect 
the  marginal  cost — including 
opportunity  cost— of  offering  all 
capacity,  including  power  that  may  be 
supplied  only  under  limited  conditions. 
Other  bid-in  parameters  should 
reasonably  reflect  operating  conditions 
consistent  with  good  engineering 
practice  under  competition. 

419.  The  development  of  bid  caps, 
especially  for  generators  with  significant 
opportunity  costs  such  as  hydropower 
and  energy-limited  units,  is  difficult  and 
can  be  controversial.  Nevertheless,  this 
mitigation  plan  would  require  that  each 
generator,  including  hydropower  and 
energy-limited  units,  that  may  have 
local  market  power  would  need  to  have 
an  agreement  establishing  bid  caps  for 
all  bid-in  parameters  if  its  power  is 
needed  for  the  grid  or  local  market 
power  mitigation  is  necessary. 

420.  The  Commission  has  approved 
several  options  for  setting  default  energy 
bids  that  in  some  circumstances  serve  as 
energy  bid  caps.  They  include:  (1) 
DefaiUt  bids  based  on  various  averages 
of  previously  selected  in-merit  bids;  (2) 
default  bids  based  on  various  cost 
measures,  usually  a  measure  of 
operating  cost  adjusted  for  fuel  costs: 


2°'  These  same  considerations  would  apply  if  the 
Commission  adopted  an  AMP-like  mechanism  with 
bid  caps  or  competitive  reference  bids. 
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and  (3)  default  bids  agreed  through 
contract  or  negotiation.  For  many  fossil- 
fired  units,  an  estimate  of  operating 
costs  plus  a  margin,  such  as  ten  percent, 
could  provide  a  reasonable  bid  cap  for 
a  unit's  energy  bid  when  competitive 
forces  cannot  be  relied  on,  similar  to 
PJM's  approach  for  mitigating  reliability 
must  run  units.^**"  Although  fossil-fired 
units  may  have  opportunity  costs  not 
fully  reflected  by  operating  costs,  an 
adder,  such  as  thai  used  by  PJM,  is  one 
way  to  allow  flexibility  to  respond  to 
these  uncertain  costs.  The  Commission 
requests  comment  on  whether  the  level 
of  the  adder  should  be  reviewed  on  a 
region-by-region  basis  or  if  the 
Commission  should  establish  a  imfform 
adder,  and  if  so,  at  what  level. 

421.  For  peaking  units  that  are  likely 
to  set  market  clearing  prices  when  they 
are  dispatched,  the  must-offer 
requirement  coupled  with  mitigation 
that  sets  bid  caps  at  marginal  cost  could 
result  in  revenues  that  fail  to  recover 
fixed  costs  over  a  reasonable  period  of 
time.  Although  such  units  may  recover 
additional  revenue  in  capacity  and 
reserves  markets,  bid  caps  for  these 
units  could  also  reflect  a  "scarcity" 
premium  or  adder  to  compensate  for  the 
lack  of  price-responsive  demand  that 
would  otherwise  set  the  price  when 
these  units  were  dispatched.  The 
average  cost  of  a  new- peaking  unit  at  a 
given  location  operated  over  a  given 
number  of  hours  could  form  the  basis 
for  setting  such  a  premium.  This  kind  of 
adjustment  to  bid  caps  for  peaking  units 
could  help  support  reliability  until 
demand-side  measures  for  responding  to 
price  were  more  fully  incorporated  in 
markets.  The  Commission  requests 
comments  on  whether  this  approach  or 
other  adjustments  to  bid  caps  for 
peaking  units  might  usefully  substitute 
for  demand  response  in  the  near  term. 

422.  For  hydropower  and  other 
energy-limited  resources  much  of  the 
difficulty  in  determining  an  appropriate 
energy  bid  cap  for  these  units  comes 
from  the  difficulty  of  assigning  a  value 
to  their  temporal  opportunity  costs. 
However,  the  times  when  it  would  be 
necessary  for  the  transmission  provider 
to  call  on  power  from  these  sources  are 
likely  to  be  times  when  prices  are  high 
and  these  units  would  want  to  be 
scheduled  in  any  event.  At  all  other 
times,  hydropower  units,  in  particular, 
should  be  offering  all  available  capacity 
as  operating  reserves  since  their 
marginal  operating  costs  are  close  to 
zero,  but  they  may  have  high  temporal 


SO"  This  method  may  not  work  for  fossil-fired 
units  that  are  only  permitted  to  run  a  limited 
number  of  hours  due  to  environmental  restrictions. 
These  energy-limited  resources  are  discussed 
below. 


opportunity  costs.  In  other  words,  there 
appears  to  be  no  economic  reason  why 
such  units  should  not  always  be  fully 
committed  either  to  the  bilateral  market 
or  spot  markets  for  operating  reserves. 
Consequently,  it  appears  unnecessary  to 
cap  energy  bids  from  such  resources 
below  the  safety-net  bid  cap  as  long  as 
their  bids  to  provide  operating  reserves 
were  always  in-roerit.  Alternatively, 
other  energy-limited  resources  might  be 
allowed  to  submit  a  bid  that  states  a 
total  megawatt-hour  availability  over  the 
day  and  allow  the  market  operator  to 
schedule  the  power  from  the  unit  in  the 
hours  when  the  price  is  highest. 
Comment  is  requested  on  these  and 
other  approaches  to  establishing 
reasonable  caps  for  energy  bids. 

423.  Another  alternative  for 
hydropower,  and  other  energy-limited 
resources,  would  be  for  the  unit 
operator  to  submit  a  seasonal  or 
monthly  schedule  for  when  the  unit 
would  not  be  expected  to  operate.  This 
would  enable,  for  example,  hydropower 
units  to  specify  the  periods  when  they 
would  expect  to  need  to  preserve  water 
or  flow  water  to  satisfy  environmental 
conditions.  While  these  units  have 
many  legitimate  competing  needs  for 
the  water  flow,  it  is  still  possible  for  a 
hydropower  generator  to  engage  in 
physical  or  economic  withholding.  In 
the  existing  ISOs,  generators  must 
submit  a  schedule  for  planned  outages, 
which  is  coordinated  by  the  ISO  to 
ensure  that  outages  occur  when  they  are 
the  least  disruptive  to  the  markets.  The 
Independent  Transmission  Provider  is 
expected  to  continue  to  perform  this 
outage  coordination  function  under 
Standard  Market  Design.  Scheduling 
outages  in  advance,  coupled  with 
auditing  by  the  market  monitor,  would 
provide  a  way  to  evaluate  whether 
failures  to  run  were  from  withholding  or 
legitimate  limitations.  For  hydropower 
units,  for  which  the  marginal  costs  are 
primarily  opportunity  costs,  this 
method  may  be  a  sufficient  check 
against  withholding  so  that  it  might  be 
unnecessary  to  have  a  bid  cap  for  these 
units.  The  Commission  requests 
comment  on  these  alternatives. 

424.  Any  parameters  that  a  generator 
may  include  in  its  bid  may  require  a  cap 
or  other  restraint.  For  example,  PJM 
caps  regulation  service  at  $100  per 
megawatt-hour,  and  New  England  uses 
energy  prices  to  cap  prices  for  spinning 
reserves.  Standard  Market  Design  would 
also  allow  availability  bids  for  these 
products.  The  participating  generator 
agreements  should  also  contain  bid  caps 
for  these  operating  reserves  when  they 
are  needed  for  the  operation  of  the 
transmission  system  and  non- 
competitive conditions  exist.  However, 


the  Commission  requests  comment  on 
how  to  identify  the  options  for 
determining  competitive  bid  caps  for 
regulation  service  and  operating 
reserves,  including  availability  bids, 
that  should  be  established  for  day-ahead 
and  real-time  markets. 

425.  In  the  New  York  and  PJM  day- 
ahead  markets,  the  unit  specific  energy 
bid  cap  applies  to  the  day-ahead  market 
where  separate  bids  for  start-up  and  no- 
load  costs  are  also  available  and  would 
also  be  available  under  Standard  Market 
Design.  Market  power  mitigation  should 
also  establish  caps  for  these  bids  and  a 
variety  of  bid-in  operating  parameters, 
such  as  low  and  high  operating  levels 
and  minimum  run  times,  if  non- 
competitive circumstances  would 
permit  sellers  to  manipulate  these 
parameters  to  get  unjustified  higher  up- 
lift payments.  PJM,  for  example,  does 
not  mitigate  the  start-up  and  no-load 
bids  or  certain  operating  parameters,  but 
it  only  allows  units  to  change  these 
values  once  every  six  months.  New  York 
permits  greater  flexibility  and  uses 
various  screens  to  assess  whether  a 
seller  is  behaving  non-competitively 
and  should  be  mitigated. 

426.  Several  approaches  could  be 
used  for  establishing  bid  caps  for  these 
particular  parameters.  One  possibility 
would  be  to  rely  on  engineering  data, 
such  as  from  the  manufacturer  about  the 
specific  type  of  unit,  to  establish  caps 
for  start-up  and  no-load  bids  and  certain 
operating  parameters,  and  give 
generators  the  flexibility  to  bid  within 
those  ranges  without  mitigation.  These 
ranges  would  also  be  included  in  the 
generators'  participating  generator 
agreements.  Just  as  with  energy  bids,  a 
bid  above  the  range  could  be  mitigated 
if  the  bid  raised  market -clearing  prices 
or  uplift  payments  above  a  competitive 
benchmark  level  by  a  significant 
amount.  Because  factors  that  might 
cause  generators  to  modify  start-up  and 
no-load  bids  and  parameters  such  as 
minimum  run  times  generally  are 
thought  to  be  less  variable  than  factors 
that  may  influence  energy  bids,  caps  for 
these  variables  may  be  quite  tight. 2""  In 
fact,  PJM's  approach  to  permit  changes 
to  these  parameters  once  every  six 
months  may  be  a  simpler  alternative 
that  does  not  unduly  restrict 
competitive  generator  behavior. 
Comment  is  requested  on  this  approach 
and  on  other  ways  to  prevent  sellers 
from  manipulating  these  bids  and 
operating  parameters  to  increase  market - 
clearing  prices  and  uplift  payments. 


209  For  example,  energy  prices  could  change 
freqaently  because  of  differences  in  the  cost  of  fuels 
such  as  natural  gas. 
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427.  In  the  implementation  filing,  the 
market  monitor  would  propose  tariff 
language  that  sets  forth  the  process  for 
setting  the  bid  caps  for  individual  units 
or  any  formulas  that  might  be  used  for 
this  purpose.  The  market  monitor  would 
be  responsible  for  collecting  and 
verifying  data  from  these  units  to 
establish  appropriate  caps  for  energy  bid 
values  consistent  with  the  procedures  in 
the  Independent  Transmission 
Provider's  tariff.  This  could  be 
controversial,  especially  for  generators 
in  load  pockets  that  may  effectively  face 
"mitigation"  in  most  situations.  The 
Commission  requests  comment  whether 
the  Commission  should  establish  a 
formula  for  determining  the  bid  caps  or 
whether  the  Commission  should  review 
the  proposals  developed  in  each  region. 

7.  Exemptions 

428.  It  is  appropriate  to  exempt 
certain  sellers  from  the  market  power 
mitigation.  Specifically,  sellers  who 
control  a  small  amoimt  of  capacity  in 
the  market,  for  example  no  more  than 
fifty  megawatts,  would  be  exempt  from 
mitigation.  Sellers  with  little  capacity 
would  have  little  incentive  to  exercise 
market  power  since  a  non-competitive 
bid  could  eliminate  their  only  unit  from 
the  dispatch.  However,  the  Commission 
requests  comment  whether  any  other 
sellers  should  be  exempt  from  the 
mitigation  because  they  have 
insufficient  incentives  to  withhold. 

8.  Monitoring 

429.  Market  monitoring  should  be 
conducted  on  an  on-going  basis  by  a 
market  monitoring  imit  that  is 
autonomous  of  the  Independent 
Transmission  Provider's  management 
and  market  participants.  The  market 
monitoring  unit  may  be  located  within 
the  offices  of  the  Independent 
Transmission  Provider,  to  permit  easy 
access  to  the  market  data  and  operations 
personnel,  or  it  may  be  physically 
located  elsewhere. 

430.  The  market  monitor  will  be 
expected  to  report  directly  to  the 
Commission,  and  the  independent 
governing  board  of  the  Independent 
Transmission  Provider.  This  will 
include  reporting  at  regular  intervals  on 
the  general  performance  of  the  markets 
in  its  region  and  reporting,  on  a  timely 
basis,  observed  attempts  at  market ' 
manipulation  or  factors  that  impair  the 
efficiency  of  the  market.  Although  the 
market  monitor  will  be  accountable  only 
to  the  Commission  and  the  governing 
board,  it  should  share  its  analyses  and 
reports  with  the  management  of  the 
Independent  Transmission  Provider  and 
the  Regional  State  Advisory  Committee. 
This  will  enable  the  committee  to  carry 


out  its  advisory  functions  in  an 
informed  manner. 

431.  The  market  monitor  must  focus 
both  on  the  functioning  of  the  markets 
run  by  the  Independent  Transmission 
Provider  as  well  as  the  conduct  of 
individual  market  participants.  The 
market  monitor  should  focus  on 
identifying  factors  that  might  contribute 
to  economic  inefficiency.  Such  factors 
include  market  design  flaws,  inefficient 
market  rules,  entry  barriers  to  new 
generation,  including  distributed 
generation,  barriers  to  demand-side 
resources,  transmission  constraints  and 
market  power.  In  monitoring  for 
exercises  of  market  power,  the  market 
monitor  should  focus  principally  on 
detecting  economic  and  physical 
withholding  (as  distinct  from  the 
iwrmal  operation  of  supply,  demand, 
and  true  scarcity).  For  entities  that  own 
both  transmission  and  generation  assets, 
withholding  behavior  could  include 
both  generator  and  transmission 
outages.  For  example,  instead  of  directly 
withholding  a  generator's  power,  a 
market  participant  with  transmission 
assets  could  effect  the  same  end  by 
derating  a  transmission  line  needed  to 
deliver  the  generator's  power  to  the 
market.  Monitoring  should  be  designed 
to  detect  this  kind  of  behavior. 

432.  The  Commission  requests 
comment  on  whether  the  market 
monitor  should  also  be  responsible  for 
monitoring  the  Independent 
Transmission  Provider's  operations,  in 
addition  to  the  markets  and  the  market 
participants.  Specifically,  should  the 
market  monitor  evaluate  whether  the 
Independent  Transmission  Provider 
treats  market  participants  neutrally, 
without  undue  discrimination? 

433.  To  meet  its  responsibilities,  the 
market  monitor  must  have  the  ability  to 
collect  and  evaluate  necessary  data 
provided  by  the  Independent 
Transmission  Provider  and  market 
participants.  The  market  monitor  would 
have  the  responsibility  to  propose  to  the 
Commission,  and  the  Independent 
Transmission  Provider's  board  changes 
to  market  rules,  if  they  provide 
inefficient  incentives  to  market 
participants,  and  to  promptly  identify 
circumstances  that  may  require 
additional  market  power  mitigation  so 
that  remedies  can  be  put  in  place 
prospectively.210  The  market  monitor 
would  also  be  required  to  provide  a 
comprehensive  analysis  and  report  of 
market  structure  and  individual 
generator  conduct  in  the  spot  markets, 
at  least  annually,  to  evaluate  the  overall 
efficiency  of  spot  market  operations,  the 


-'"The  changes  would  only  go  into  effect  after 
Comrajssion  approval. 


market  for  Congestion  Revenue  Rights, 
and  how  the  balance  between  resources 
and  demand  in  the  region  affects  the 
market's  ability  to  efficiently  serve  load 
at  least  cost.  In  addition,  the  market 
monitor  must  also  annually  assess  the 
effectiveness  of  any  mitigation  actions 
taken  and  review  the  terms,  conditions, 
and  bid  caps  in  the  participating 
generator  agreements.  Finally,  the 
market  monitor  must  engage  in 
surveillance  to  insure  that  market 
participants  comply  with  the  rules  in 
the  Independent  Transmission 
Provider's  tariff. 

434.  The  work  and  findings  of  the 
market  monitor  must  be  integrated  into 
the  regional  planning  process.  The 
market  monitor's  analysis  of  the  markets 
will  identify  load  pockets  and  can  help 
provide  direction  for  needed  investment 
in  generation,  including  distributed 
generation,  demand  response  capability, 
and  transmission  infrastructxire  to 
improve  the  competitive  structure  of  the 
markets. 

435.  The  Commission  proposes  here 
the  basic  elements  of  a  market 
monitoring  plan  to  be  used  by  each 
market  monitor.  The  Commission  staff 
will  convene  a  conference  in  the  Fall  to 
discuss  cuid  further  develop  the 
essential  elements  that  should  be 
required  in  a  standard  market 
monitoring  plan.  After  getting 
additional  public  input  at  the 
conference,  Staff  may  propose 
additional  detail  for  the  market 
monitoring  plan,  which  the  Commission 
may  adopt,  after  an  opportunity  for 
public  comment. 

-^.  Framework  for  Analyzing  Market 
Structure  and  Market  Conduct 

436.  The  Conmiission  intends  to 
require  the  use  of  a  core  set  of  questions 
and  analytical  techniques  to  be  used  by 
each  market  monitor  to  assess  market 
structure,  participant  behavior,  market 
design,  and  market  power  mitigation. 
This  will  facilitate  inter-regional 
comparisons.  Examining  this  core  set  of 
issues  using  techniques  reflecting  "best 
practices"  would  be  an  essential  part  of 
the  monitor's  responsibilities  that 
allows  inter-regional  comparisons. 
However,  specifying  these  core 
requirements  here  should  not  prohibit 
or  discourage  monitors  from  expanding 
thefr  analyses  where  regional 
differences  or  unanticipated  events 
warrant  it.  In  fact,  because  markets  and 
monitoring  are  in  a  formative  stage,  the 
Commission  would  need  to  continue  to 
facilitate  commimication  between 
market  monitors  to  share  insights  and 
develop  common  approaches. 

437.  An  important  focus  of  market 
monitoring  will  be  structural  market 
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conditions  since  the  Commission's 
ultimate  goal  is  to  foster  structurally 
competitive  regional  bulk  power 
markets.  Academic  analysts  and  market 
monitors  have  examined  the 
competitiveness  of  ciurent  spot  markets 
using  various  approaches  and  data. 
Some  have  focused  on  developing  a 
simulated  competitive  benchmark  that 
can  serve  as  a  reasonable  measure  of  the 
market's  overall  efficiency. 2"  Others 
have  examined  whether  specific 
generator  bidding  behavior  has  been 
consistent  with  profit  maximization 
under  competitive  conditions.212 

438.  Some  monitors  have  estimated 
whether  average  generator  profitability 
would  cover  costs  of  a  gas-fired  peaking 
unit  and  provide  sufficient  inducement 
for  entry.213  Most  monitors  also  track 
bidding  patterns  so  that  sudden, 
inexplicable  changes  can  be  investigated 
promptly  to  evaluate  whether  market 
power  is  a  cause  of  the  change.  2"» 
Monitors  also  track  changes  in 
concentration,  unplanned  generator  and 
transmission  outages,  and  changes  in 
various  operating  parameters  that  may 
signify  market  power  problems.^'s 
Although  the  reports  have  been  very 
useful  in  enhancing  our  understanding 
of  a  wide  range  of  issues,  the 
approaches  have  been  varied,  key 
questions  have  been  framed  differently 
and,  importantly,  the  markets  have  not 
had  the  same  design.  As  a  consequence, 
results  have  not  been  comparable  across 
markets.  With  the  widely  varying 
market  designs  of  the  past,  greater 
comparability  across  regions  was  not 
feasible.  However,  these  analyses  have 
served  as  a  useful  starting  point  for 
developing  a  standard  analytical 
fr'amework. 

439.  The  Commission  proposes  to 
requfre  each  monitor  to  perform  a 
structiiral  analysis  of  the  region  that 
would  include:  (1)  Market  concentration 
including  by  type  of  generation,  (2) 
conditions  for  entry  of  new  supply,  (3) 
demand  response,  and  (4)  transmission 


211  See,  e.g.,  Borenstein,  S.,  ).B.  Bushnell,  and  F. 
Wolak  (1999).  "Diagnosing  Market  Power  in 
California's  Deregulated  Wholesale  Electricity 
Market."  POWER  Working  Paper  PWP-064, 
University  of  California  Energy  Institute,  available 
in  http://www.  ucei.berkeley.edu/ucei/pwrpubs/ 
pwp064.html. 

2"  Joskow,  P.J.,  and  E.P.  Kahn  (2001).  "A 
Quantitative  Analysis  of  Pricing  Behavior  in 
California's  Wholesale  Electricity  Market  During 
Summer  2000."  NBER  Working  Paper  No.  W8157. 
National  Bureau  of  Economic  Research. 

2"  See,  e.g.,  PJM  Interconnection  State  of  the 
Market  Report  2000. 

"*  See,  e.g..  New  York  Market  Advisor  Annual 
Report  on  The  New  York  Electricity  Market  for 
Calendar  Year  2000,  by  David  B.  Patton.  Ph.D.. 
Capital  Economics,  April.  2001. 

'"  See,  e.g.,  Aimual  Market  Report,  May  2000- 
April  2001,  ISO  New  England,  August  1,  2000. 


constraints  and  load  pockets  that  give 
sellers  the  ability  and  incentive  to 
exercis,e  market  power.  This  analysis 
would  be  performed  prior  to  the 
implementation  of  the  Standard  Market 
Design,  in  order  to  implement  the 
market  power  mitigation.  It  also  would 
be  performed  aimually  to  reassess  and 
adjust  the  market  power  mitigation,  and 
to  evaluate  the  conditions  of  the 
market.^ '^ 

440.  In  addition,  the  Commission 
proposes  to  require  an  annual 
assessment  of  the  performance  of  the 
markets  operated  by  the  Independent 
Transmission  Provider.  This  assessment 
would  use  a  competitive  benchmark  to 
assess  market  performance  as  an 
additional  means  of  assessing  the 
effectiveness  of  the  market  power 
mitigation. 

441.  Comment  is  requested  on  how 
the  monitor  should  address  these  and 
other  topics,  to  develop  useful  measures 
that  permit  inter-regional  comparisons. 
For  example,  concentration  measiu-es 
stratified  by  generator  type  might  better 
identify  competitive  alternatives  under 
various  demand  conditions.  Estimates  of 
generator  profitability,  such  as  PJM  and 
ISO-New  England  have  used  in  the  past, 
might  be  a  useful  measure  of  incentives 
for  generator  entry.  These  estimate  the 
degree  to  which  a  hypothetical  unit 
operating  in  all  profitable  hours  would 
have  recovered  its  costs.  Although  it  is 
not  a  definitive  profit  estimate  for  any 
particular  generator,  it  may  be  a  useful 
measure  for  comparing  incentives  for 
generator  entry  across  market  or  regions. 

442.  A  core  set  of  questions  and 
analytical  techniques  must  also  be 
developed  for  monitors  to  use  to 
evaluate  conduct  of  market  participants 
in  the  transmission  and  spot  markets 
operated  by  the  Independent 
Transmission  Provider.  Analysis  of 
generation  and  transmission  outages  is 
central  because  these  can  be  forms  of 
withholding.  Because  some  owners  of 
generation  also  own  transmission, 
monitors  must  review  any  planned 
transmission  outages,  for  example,  to 
make  sure  that  scheduling  outages  could 
not  be  used  to  enhance  or  create 
opportunities  to  exercise  generator 
market  power.  Analysis  of  generator 
conduct  might  also  include  a  review  of 
bidding  behavior  in  the  spot  markets 
operateid  by  the  Independent 
Transmission  Provider  to  identify  any 
auction  design  flaws  that  may  give 
market  participants  an  unanticipated 


2 "'The  monitor  should  particularly  pay  attention 
to  concentration  in  the  regulation  and  operating 
reserves  markets,  and  consider  the  amount  of 
supply  relative  to  demand,  and  propose  specific 
market  power  mitigation  measures  for  these  markets 
if  necessary. 


incentive  and  ability  to  manipulate 
market-clearing  prices  or  up-lift 
payments.  The  monitor  should  also 
evaluate  the  effectiveness  of  the 
participating  generator  agreements  in 
mitigating  market  power  where  market 
structure  is  not  sufficiently  competitive. 

443.  Finally,  the  monitor  must 
analyze  the  operation  of  the  congestion 
management  system  and  the  market  for 
the  resale  of  Congestion  Revenue  Rights 
for  evidence  of  market  power  or 
manipulation.  The  monitor  must  also 
assess  whether  those  who  collect 
congestion  revenues  are  in  a  position  to 
influence  transmission  expansion  plans 
that  can  affect  congestion  revenues  and 
report  on  the  incentive  structm^  of 
those  arrangements. 

444.  Any  flaws  in  the  market  rules 
that  may  be  identified  by  the  monitor 
and  any  market  participant  conduct  that 
indicates  the  ability  to  exercise  market 
power  under  the  market  rules  in  effect 
would  be  remedied  prospectively  after 
Commission  authorization  of  changes  to 
the  market  rules.  However,  if  the 
conduct  violates  existing  rules,  the 
market  monitor  must  have  the  necessary 
tools  to  investigate  the  conduct  and  to 
penalize  it.  These  will  be  discussed  in 
the  sections  below. 

445.  An  important  adjunct  to  the 
market  power  mitigation  and 
monitoring  plan  will  be  a  clear  set  of 
rules  governing  market  participant 
conduct  with  the  penalties  for  violations 
clearly  spelled  out.  The  Commission 
proposes  to  require  the  Independent 
Transmission  Provider  to  include  in  its 
tariff  certain  minimum  behavioral  rules, 
which  will  be  monitored  by  the  market 
monitor.  These  will  include,  at  a 
minimum,  the  following  rules: 

(1)  Physical  Withholding:  Entities  may 
not  physically  withhold  the  output  of  an 
Electric  Facility  (Generating  unit  or 
Transmission  Facility)  by  (a)  falsely 
declaring  that  an  Electric  Facility  has 
been  forced  out  of  service  or  otherwise 
become  imavailable.  or  (b)  failing  to 
comply  with  the  must-offer  conditions 
of  a  participating  generator  agreement. 

[2]  Economic  Withholding:  Entities 
may  not  economically  withhold  by 
submitting  high  bids  that  are  not 
consistent  with  the  caps  specified  in  the 
tariff  or  the  participating  generator 
agreements. 

(3)  Availability  Reporting:  Entities 
must  comply  with  all  reporting 
requirements  governing  the  availability 
and  maintenance  of  a  Generating  Unit  or 
Transmission  Facility,  including  proper 
Outage  scheduling  requirements. 
Entities  must  immediately  notify  the 
Independent  Transmission  Provider 
when  capacity  changes  or  resource 
limitations  occur  that  affect  the 
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availability  of  the  unit  or  facility  or  the 
ability  to  comply  with  dispatch 
instructions. 

(4)  Factual  Accuracy:  All 
applications,  schedules,  reports,  or 
other  communications  to  the 
Independent  Transmission  Provider  or 
the  Market  Monitor  must  be  submitted 
by  a  responsible  company  official  who 
is  knowledgeable  of  the  facts  submitted. 
All  information  submitted  must  be  true 
to  the  best  knowledge  of  the  person 
submitting  the  information. 

(5)  Information  Obligation:  Entities 
must  comply  with  requests  for 
information  or  data  by  the  Market 
Monitor  or  the  Independent 
Transmission  Provider  that  are 
consistent  with  the  tariff. 

(6)  Cooperation:  Entities  must  assist 
and  cooperate  in  investigations  or  audits 
conducted  by  the  Market  Monitor. 

-     (7)  Physical  Feasibility:  All  bids  or 
schedules  that  designate  resources  must 
be  physically  feasible  within  the  limits 
of  the  resource,  i.e.,  the  resource  is 
physically  capable  of  supplying  the 
energy,  ancillary  service,  or  demand 
response  needed  to  fulfill  a  schedule  or 
bid  according  to  the  physical  limitations 
of  the  resource. 

446.  These  rules  must  be 
accompanied  by  predetermined 
penalties,  as  discussed  below  in  the 
Enforcement  section. 

b.  Data  Requirements  and  Data 
Collection 

447.  Data  collection  should  be 
targeted  to  providing  monitors  with 
information  necessary  to  answer  the 
required  questions  covering  critical 
issues  regarding  market  structiu-e, 
participant  behavior,  and  market  design. 
These  data  would  be  acquired  from 
various  public  sources  and  in  the 
normal  course  of  operating  the  markets. 
They  would  include:  (1)  Market 
statistics  and  indices,  such  as  market- 
clearing  prices  and  system-wide 
congestion  costs;  (2)  data  on  system 
conditions,  such  as  transfer  capability 
and  planned  and  forced  outages;  (3) 
information  on  other  prices,  such  as  fuel 
prices  and  prices  in  adjacent  markets; 
(4)  information  on  load  served  from  the 
spot  market;  (5)  data  relating  to 
generator  bidding  patterns;  and  (6} 
information  on  Congestion  Revenue 
Rights. 

448.  In  addition,  monitors  must  have 
the  ability  to  obtain  data  on  generator 
production  and  opportiuiity  costs  and 
information  on  the  operating  status  of 
transmission  and  generation  facilities 
that  relate  to  claimed  outages  or 
deratings.  Generator-specific  data  on  all 
relevant  costs  and  operating 
parameters — e.g.,  start-up,  no-load. 


environmental,  fuel,  maintenance,  ramp 
rates,  low  and  high  operating  levels,  and 
heat  rates — may  also  be  relevant  to 
establishing  appropriate  bid  caps  for 
participating  generator  agreements. 
These  data  when  combined  with 
information  acquired  in  the  normal 
course  of  business  operations  and 
schedules  for  plaimed  outages  should 
give  monitors  the  information  they  need 
to  fully  analyze  the  competitiveness  of 
the  markets  operated  by  the 
Independent  Transmission  Provider. 

449.  As  a  condition  for  participating 
in  the  spot  markets,  and  using  the 
transmission  grid,  market  participants 
must  agree  to  provide  the  market 
monitor  with  any  information 
requested.  Since  the  ability  of  the 
market  monitor  to  perform  his  or  her 
monitoring  role  is  dependent  upon  the 
ability  to  acquire  the  necessary 
information,  the  monitor  must  have  the 
ability  to  require  market  participants  to 
provide  information.  This  is  an 
important  enforcement  tool.  The 
Independent  Transmission  Provider's 
tariff  should  specify  the  penalties  that 
would  apply  to  market  participants  who 
fail  to  comply  with  an  information 
request  from  the  market  monitor.  Market 
participant  objections  to  market  monitor 
information  requests  will  be  resolved  by 
the  Commission  on  an  expedited  basis 
because  delays  in  providing  information 
could  result  in  continuing  harm  to  the 
market.  In  any  such  dispute  the 
Commission  will  give  substantial 
deference  to  the  market  monitor's  stated 
need  for  the  information. 

450.  All  information  obtained  by  the 
monitor  that  is  specific  to  a  market 
participant  would  be  treated 
confidentially.  Any  disputes  concerning 
how  the  confidential  iniormation  could 
be  used  would  be  resolved  by  the 
Commission,  before  the  data  are 
released  to  the  public.  Since  the 
Commission  has  oversight  responsibility 
for  wholesale  electric  markets,  any  data 
collected  by  the  market  monitor  would 
be  available  to  the  Conunission  and  the 
confidentiality  of  the  data  would  be 
protected  by  the  Commission  under  its 
regulations. 

c.  Reporting  Requirements 

451.  At  a  minimum,  the  monitor 
would  be  required  to  submit  an  annual 
report  to  the  Commission  and  the 
Independent  Transmission  Provider's 
governing  board,  and  share  that  report 
with  the  Regional  State  Advisory 
Committee.  The  report  would  include: 
(1)  A  general  description  of  the  market 
operations,  supply  and  demand,  and 
market  prices;  (2)  an  analysis  of  market 
structure  and  participant  behavior 
following  guidelines  described  above; 


(3)  an  evaluation  of  the  effectiveness  of 
mitigation  measures  taken;  (4)  an  overall 
assessment  of  market  efficiency  perhaps 
using  a  simulated  competitive 
benchmark  as  some  have  developed;  (5) 
an  evaluation  of  barriers  to  entry  for 
generating,  demand-side,  and 
transmission  resources;  and  (6)  any 
recommended  changes  to  market  design 
or  market  power  mitigation  measures  to 
improve  market  performance.  The 
report  would  also  include  a  discussion 
and  analysis  of  any  region-specific 
issues  that  the  monitor  judges  important 
to  achieving  a  competitive  outcome. 
This  could  also  be  particularly  useful  to 
the  planning  process  in  determining 
where  expanded  transmission  capacity 
might  reduce  market  power  problems  in 
load  pockets.  The  annual  report  would 
be  made  public,  with  appropriate 
protections  to  maintain  confidentiality, 
if  necessary. 

452.  In  addition,  the  market  monitor- 
will  be  required  to  report  to  the 
Commission,  through  the  Office  of 
Market  Oversight  and  Investigation,  any 
instances  of  conduct  by  market 
participants  that  appear  to  be 
inconsistent  with  the  Independent 
Transmission  Provider's  tariff.  Early 
reporting  of  questionable  conduct  will 
permit  coordination  between  the  market 
monitor  and  the  Commission's 
investigative  staff  to  determine  the  best 
methods  for  developing  the  facts  and 
addressing  conduct  that  could  be 
harmful  to  the  market. 

453.  The  Commission  requests 
comment  whether  additional  reporting 
requirements  are  needed. 

d.  Enforcement  of  the  Tariff  Rules 

454.  The  market  monitor  must  play  an 
important  role  in  the  enforcement  of  the 
market  rules  contained  in  the 
Independent  Transmission  Fhrovider's 
tariff.  In  this  role  the  market  monitor 
will  need  to  coordinate  closely  with  the 
Commission's  investigative  and 
enforcement  staff.  However,  to  ensure 
effective  enforcement,  the  market 
moiutor  must  have  adequate  authority 
to  investigate  market  participant 
conduct  and  the  Independent 
Transmission  Provider  must  have  a  set 
of  predetermined  penalties  to  apply  to 
conduct  that  is  in  violation  of  the  rules 
of  the  Independent  Transmission 
Provider's  tariff. 

455.  As  a  condition  of  participating  in 
the  markets  operated  by  the 
Independent  Transmission  Provider  and 
using  the  transmission  grid  operated  by 
the  Independent  Transmission  Provider, 
the  Commission  proposes  to  require 
market  participants  and  transmission 
c\istomers  to  agree  to  predetermined 
penalties  that  would  apply  to  violations 
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of  the  tariff  ndes.  Since  the  tariff  rules 
are  intended  to  ensure  the  fair  and 
efficient  operation  of  the  markets,  the 
penalties  should  be  designed  to  deter 
conduct  that  is  inconsistent  with  the  hii 
and  efficient  operation  of  the  markets. 
Specifically,  the  penalties  should  deter 
conduct  that  results  in  an  economic 
benefit  derived  from  a  violation  of  the 
rules.  The  penalties  shoidd,  at  a 
minimum,  require  payment  of  the 
economic  benefit  derived  by  the  violator 
from  violating  the  rules.  Where  the 
violation  could  result  in  conduct  that 
could  be  harmful  to  the  reliability  of  the 
grid,  it  would  be  appropriate  for  the 
penalty  to  be  significantiy  higher  to 
serve  as  a  deterrent  for  the  conduct.  The 
Independent  Transmission  Provider's 
tariff  must  specify  the  conditions  that 
would  apply  for  each  level  of  penalty. 

456.  It  may  be  appropriate  to  build 
into  the  tariff  standards  for  mitigating 
the  penalty.  Some  standards  that  could 
be  used  are:  the  impact  on  the  operation 
of  the  grid,  the  financial  impact  on  the 
violator,  and  any  good  faith  efforts  to 
maintain  compliance.  The  Commission 
requests  comment  on  the  conditions 
that  would  justify  mitigation  of  the 
penalty. 

/.  Long-Term  Resource  Adequacy 

457.  To  operate  the  transmission 
system  reliably,  the  transmission 
operator  must  be  able  to  balance 
generation  and  load  at  all  times.  This 
requires  adequate  electric  generating, 
transmission,  and  demand  response 
infrastructure.  Some  lead  time  is  needed 
to  develop  adequate  infrastructure  for 
the  future  through  self  supply  or 
bilateral  contracting. 

458.  Resource  adequacy  today  must 
be  assessed  at  the  regional  level. 
Because  all  customers  in  an 
intercoimected  region  are 
interdependent,  a  shortage  of  resoiures 
for  some  customers  in  the  region  can 
lead  to  a  shortage  for  the  entire  region, 
which  threatens  reliable  grid  operations 
and  risks  sustained  shortages  with 
attendant  high  prices  for  the  region. 

459.  We  propose  a  resource  adequacy 
requirement  to  provide  for  sufficient 
supply  and  demand  resoiuces  to  avert 
such  shortages.  Under  these  procediu^s, 
we  believe  that  involimtary  curtailment 
will  rarely  if  ever  be  employed. 
However,  consistent  witii  current 
policies,  the  proposal  must  include 
procedures  for  such  emergency 
conditions. 

1.  The  Reason  for  the  Requirement 

460.  The  Commission  proposes  to 
adopt  a  resource  adequacy  requirement 
to  help  ensure  development  of  the 
infrastructure  needed  for  reliable 


transmission  system  operation.  Because 
electricity  caimot  be  generated  and 
easily  stored  for  futiu*  delivery,  extra 
generating  and  demand  response 
resources  are  needed  to  serve  a  function 
similar  to  storage  in  the  natural  gas 
industry;  other  commodity  markets 
would  call  these  a  supply  inventory. 
The  cost  of  necessary  reserves  is 
analogous  to  the  necessary  cost  of 
storage  or  inventory. 

461.  A  requirement  to  assiue  adequate 
long-term  resources  is  currently  needed 
because  spot  market  prices  do  not 
consistenUy  signal  the  need  for  new 
infrastructiue  in  the  electric  power 
industry.  Most  resources  take  years  to 
develop  and  spot  market  prices  alone 
may  not  signal  the  need  to  begin 
development  of  new  resources  in  time 
to  avert  a  shortage.  Moreover,  spot 
■market  prices  that  are  subject  to 
mitigation  measures  may  not  produce 
an  adequate  level  of  infirastructure 
investment  even  after  a  shortage  occurs. 
Further,  as  long  as  regional  resources 
are  made  available  to  all  regional  load- 
serving  entities  and  their  customers 
during  a  shortage,  such  entities  have  the 
incentive  to  lower  their  supply  costs  by 
depending  on  the  resource  development 
investments  of  others,  a  strategy  that 
leads  to  systematic  under-investment  in 
infrastructure  by  all  load-serving 
entities  in  the  region.^'^ 

a.  Spot  Market  Prices  Alone  Will  Not 
Signal  the  Need  To  Begin  Development 
of  New  Resoiut:es  in  Time  to  Avert  a 
Shortage 

462.  The  spot  market  price  does  not 
yet  work  well  to  produce  long-term 
reliability  investment,  even  without 
price  mitigation,  for  several  reasons. 
Extra  resources  need  to  be  planned  in 
advance  for  electricity  because,  when 
prices  rise,  demand  is  not  reduced 
quickly  and  new  generation  cannot  be 
added  quickly.  Both  the  demand  for 
electricity  and  the  supply  of  new 
generating  capacity  generally  respond 
very  slowly  to  price. 

463.  Regarding  demand  response, 
most  retail  customers  buy  power  at  a 
regulated  fixed  price.  Even  in  states  that 
have  approved  retail  competition, 
customers  are  often  shielded  for  years 
from  price  changes  by  a  rate  freeze. 
They  are  imaware  of  hoiu-ly  changes  in 
the  cost  of  producing  electricity.  Electric 
meters  are  read  monthly,  and  customers 
see  only  the  imperfect  price  signal  of  a 
monthly  bill  rendered  after  electricity  is 
used.  Although  larger  conunercial  and 


"'For  further  discussion  of  these  topics,  see  e.g., 
Steven  Stof),  Power  System  Economics  (IEEE  Press. 
Wiley-Interscience,  2002)  especially  "Fallacy:  The 
'Market'  Will  Provide  Adequate  Reliability." 


industrial  customers  can  be  more  price 
responsive,  for  many  of  them  electricity' 
is  a  small  fraction  of  their  cost  of  doing 
business  and  may  receive  little 
managerial  attention.  It  takes  time  to 
develop  the  administrative  rules  and  the 
technical  capability  to  reduce 
consumption.  As  a  result,  most  demand 
today  is  imable  to  respond  to  real-time 
prices  because  of  insufficient  price 
information,  inflexible  rate  designs,  and 
metering  limitations. 

464.  The  response  of  new  generating 
capacity  to  price  is  slow  because  it  takes 
time  to  plan,  site  and  construct  new 
electric  power  generating  facilities. 
Development  of  a  new  power  plant 
takes  two  to  five  years  or  more, 
depending  on  the  type  of  plant  and  its 
location.  It  can  take  even  longer  to  site 
the  transmission  lines  needed  to 
transmit  the  power  to  customers. 

465.  These  factors  together  can  lead  to 
sustained  periods  of  inadequate 
supplies,  threatening  the  reliable 
operation  of  the  bulk  power  system. 
Insufficient  demand  response  to  price 
and  the  slow  supply  response  to  price 
can  combine  to  produce  electricity 
shortages  that  not  only  threaten 
reliability  but  also  can  raise  day-ahead 
and  real-time  market  prices 

significantly. 

466.  Fmtner,  rushing  to  relieve 
inadequate  regional  supplies  and  reduce 
high  regional  spot  prices  may  bias 
construction  choices  toward  supply 
resources  that  can  be  constructed 
quickly,  perhaps  sacrificing  long-term 
cost  minimization,  environmental 
concerns  and  fuel  diversity  goals.  Most 
customers  prefer  spreading  out  resource 
capital  costs  over  time  to  concentrating 
them  into  a  peak  period.  A  resource 
adequacy  requirement  accomplishes 
this. 

b.  Spot  Market  Prices  That  Are  Subject 
to  Mitigation  Measures  May  Not 
Produce  an  Adequate  Level  of 
Investment  When  a  Shortage  Occurs 

467.  Customers  object  strongly  to 
inadequate  supplies — and  high  prices 
when  supplies  are  inadequate — hecause 
electricity  is  essential  for  many  uses  and 
customers  cannot  tiun  to  substitutes  to 
reduce  electricity  demand.  Electric 
power  drives  modem  life,  and  there  is 
significant  societal  disruption  from  even 
short  supply  interruptions. 

468.  For  these  reasons,  customers 
want  protection  from  the  exercise  of 
market  power  that  may  occur  when 
supplies  are  short,  and  some  form  of 
market  power  mitigation  is  needed 
under  these  circumstances,  as  discussed 
in  the  market  power  mitigation  section. 
However,  market  power  mitigation  may 
tend  to  suppress  the  scarcity  price  that 
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would  otherwise  stimulate  new  resource 
development.  As  a  result,  investors  may 
not  develop  adequate  infrastructure — 
making  the  problem  worse — unless 
there  is  a  provision  for  resource 
adequacy.  Such  a  provision  helps 
customers  by  assuring  adequate 
supplies  and  helps  generation 
developers  by  creating  a  demand  for 
resources  in  advance  of  electricity 
prices  doing  so  alone. 

c.  Load-serving  Entities  Will 
Underinvest  in  Resoiu-ces  Needed  for 
Reliability  if  They  Can  Depend  on  the 
Resource  Development  hivestments  of 
Others 

469.  In  an  interconnected  region,  the 
failure  of  some  market  participants  to 
secure  sufficient  long-term  electricity 
resoiuces  can  contribute  to  a  shortage 
that  affects  reliability  and  spot  market 
prices  for  all  participants  in  the 
wholesale  power  market. 

470.  Under  retail  competition,  load- 
serving  entities  competing  for  customers 
may  compete  on  the  basis  of  cutting  the 
cost  of  forward  contracting  for  resources 
unless  they  all  are  held  to  the  same 
resource  adequacy  requirement. 
Without  such  a  imiform  requirement, 
those  suppliers  that  contract  for  reserves 
may  lose  market  share,  and  those  who 
do  not  may  gain  a  market  share — at  least 
for  a  short  period  of  time.  For  this 
reason,  a  load-serving  entity  has  an 
incentive  to  minimize  its  own  costs  by 
procuring  few  or  no  reserves  and  relying 
on  others  to  develop  reserves.  If  the 
rules  allow  it,  some  load-serving  entities 
will  try  to  have  the  reliability  benefit  of 
adequate  regional  resoiuces  that  other 
load-serving  entities  pay  for  or  that 
uncontracted-for  generation  must  offer 
pursuant  to  market  power  mitigation. 

471.  Severe  power  shortages  lead  to 
public  insistence  on  government 
intervention.  Both  historical  practice 
and  recent  events  indicate  that  during  a 
short£ige  those  load-serving  entities  that 
have  reserves  are  required  by 
government  to  share  them  with  those 
that  do  not  have  reserves.  There  are  at 
times  state  regulatory  and  gubernatorial 
requirements  to  protect  customers  from 
blackouts  or  high  prices,  a  U.S. 
Department  of  Energy  requirement  for 
utilities  to  share  power  reserves  in  an 
emergency,  or  a  Commission 
requirement  to  bid  all  available  power 
into  an  organized  spot  market. 

472.  Some  market  participants 
depend  on  government  intervention 
diuing  severe  shortages  as  an  alternative 
to  paying  their  share  of  the  cost  of 
developing  adequate  regional  resources. 
As  long  as  regional  reserves  are  made 
available  to  all,  a  load-serving  entity  can 
reduce  its  own  reserve  resource  costs 


and  rely  on  the  resources  of  others.  The 
result  is  that  all  load-serving  entities 
will  tend  to  follow  this  strategy,  leading 
to  a  systematic  underinvestment  in 
resources  needed  for  reliability.^'*  The 
current  physical  configiuation  of  the 
transmission  grid  often  exacerbates  this 
problem  because  it  is  often  difficult  to 
impose  the  results  of  one  party's 
resource  shortfall  solely  on  that  party. 
For  example,  if  several  competing  load- 
serving  entities  serve  customers  in  the 
same  electrical  neighborhood,  it  may 
not  be  technically  feasible  to  ciutail 
some  of  these  customers  and  not  others 
diuing  a  shortage. 

473.  These  arguments  persuade  us  to 
propose  a  long-term  resoiuce  adequacy 
requirement  in  the  Standard  Market 
Design  rule.  A  resource  adequacy 
requirement  provides  for  timely 
development  of  supply  and  demand 
response  resources  to  assiue  regional 
resource  adequacy.  It  helps  smooths  out 
the  price  swings  of  the  electricity 
business  cycle.  A  well-designed 
resource  adequacy  requirement  supports 
competitive  markets  if  it  allows 
suppliers  to  compete  to  provide 
infrastructure  and  buyers  to  choose  the 
infrastructure  with  the  best  combination 
of  features  such  as  cost,  reliability, 
environmental  effects,  and  service  life. 

2.  Basic  Features  of  the  Requirement 

474.  We  propose  to  require,  as  set  out 
in  the  proposed  regulations,  that  an 
Independent  Transmission  Provider 
must  forecast  the  future  demand  for  its 
area,  facilitate  determination  of  an 
adequate  level  of  future  regional 
resources  by  a  Regional  State  Advisory 
Committee,  and  assign  each  load- 
serving  entity  in  its  area  a  share  of  the 
needed  futiue  resources  based  on  the 
ratio  of  its  load  to  the  regional  load. 

475.  The  Independent  Transmission 
Provider  must  assure  that  each  load- 
serving  entity  in  its  area  acts  to  meet  its 
share  of  the  future  regional  needs — 
through  self-supply,  contracts  to 
purchase  generation,  biddable  demand 
or  other  demand  response  program.  The 
Independent  Transmission  Provider 


^'"This  is  the  well-known  "free  rider"  problem 
for  public  goods,  those  for  which  consumption 
cannot  be  limited  to  those  who  paid  for  them  (such 
as  parks  and  national  defense)  and  that  are  available 
to  all  users  even  if  only  some  users  pay  for  them. 
See.  e.g.,  Lee  S.  Friedman,  The  Micioeconomic  of 
Public  Policy  Analysis,  Princeton  University  Press 
(Princeton.  NJ  2002).  which  states  at  pages  597-598: 

If  their  provision  were  left  to  the  marketplace, 
public  goods  would  be  underalloqated.  The  reason 
is  that  individuals  would  have  incentives  to 
understate  their  own  preferences  in  order  to  avoid 
paying  and  free-ride  on  the  demands  of  others. 
Thus,  public  goods  provide  one  of  the  strongest 
arguments  for  government  intervention  in  the 
marketplace:  not  only  does  the  market  fail,  but  it 
can  fail  miserably. 


must  apply  standards,  discussed  below, 
to  audit  the  adequacy  of  the  plans  of 
load-serving  entities  to  meet  the  future 
resource  needs  of  its  area.  Moreover,  the 
Independent  Transmission  Provider 
must  check  that  resources  are  not 
double-coimted  by  different  load- 
serving  entities.  In  a  region  with  more 
than  one  Independent  Transmission 
Provider,  each  Independent 
Transmission  Provider  must  coordinate 
this  checking  responsibility  with  all  the 
Independent  Transmission  Providers  in 
the  region. 

476.  If  a  power  shortage  occurs  during 
which  the  Independent  Transmission 
Provider  is  unable  to  satisfy  demand  in 
the  spot  market  and  also  meet  its 
reliability  requirement  for  a  minimum 
level  of  operating  reserves,  the 
Independent  Transmission  Provider 
must  add  a  per-megawatt-hovu  penalty 
diuing  the  shortage  to  the  price  of 
energy  taken  from  the  spot  market  by  a 
load-serving  entity  that  did  not  meet  its 
share  of  the  regional  needs  for  that  year. 

477.  Further,  if  the  operating  reserve 
level  decreases  to  the  point  that  the 
Independent  Transmission  Provider 
must  curtail  load,  the  Independent 
Transmission  Provider  must,  to  the 
extent  possible,  curtail  the  spot  energy 
piuchases  of  the  load-serving  entity  that 
did  not  meet  its  resource  adequacy 
requirement  before  curtailing  the  spot 
energy  purchases  of  load-serving 
entities  that  did.  The  load-serving  entity 
is  subject  to  such  first  ciulailment 
during  a  shortage  only  in  the  amount  by 
which  it  falls  short  of  meeting  its  share 
of  the  resource  adequacy  requirement 
for  the  year  in  which  the  shortage 
occurs.219 

478.  If  a  shortage  remains  after  all 
such  first  curtailments  are  completed 
and  additional  curtailment  is  necessary, 
the  remaining  loads  of  the  first-curtailed 
load-serving  entities  and  the  loads  of 
other  load-serving  entities  that  have 
satisfied  their  resource  adequacy 
requirement  would  be  curtailed  imder 
the  same  protocol.  In  this  case  the 
shortage  may  be  attributable  to  certain 
load-serving  entities  of  either  type  that, 
whether  or  not  they  may  have  met  their 
resource  adequacy  requirement.  We 
expect  that  those  load-serving  entities 
that  are  short  of  their  own  reserves 
would  lose  service  ahead  of  those  that 
are  not  short. 

479.  The  approach  to  resource 
adequacy  proposed  here  is  intended  to 
assure  the  development  of  both  new 
supply  and  demand  response  resources. 


^'^A  load-serving  entity  that  continues  to  take 
spot  market  energy  despite  the  curtailment  order  of 
the  Independent  Transmission  Provider  would  be 
subject  to  a  very  high  penalty  under  the  tariff. 
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This  approach  focuses  on  encouraging 
payment  to  fund  construction  of  futtue 
resoiut:es  instead  of  avoiding  payment 
of  a  penalty  for  inadequate  current 
resources  as  in  some  current  programs. 
The  forward-looking  planning  horizon 
provides  time  for  market  entry  by  new 
suppliers,  which  will  help  to  check  any 
market  power  among  existing 
suppliers.220 

480.  This  proposal  is  designed  to 
complement,  not  replace,  existing  state 
resource  adequacy  programs.  A 
vertically  integrated  utility  satisfying  a 
current  state  resource  requirement  that 
equals  or  exceeds  its  share  of  the 
resource  adequacy  requirement  would 
not  have  td  do  anything  more.  For  those 
states  that  have  retail  choice  programs 
in  which  retail  customers  or  their 
suppliers  buy  power  fitim  a  multistate 
region,  we  intend  this  approach  to 
provide  for  regional  adequacy  in  a  way 
that  no  one  state  alone  may  be  able  to 
accomplish. 

481.  The  proposed  approach  is  like 
the  traditional  reserve  margin 
requirement  imposed  by  states  on 
monopoly  utilities.  It  worked  well 
diuing  most  of  the  last  centiuy  to  ensure 
adequate  supplies,  and  is  still  in  use  in 
most  states,  especially  states  that  have 
no  retail  choice  program.  However, 
because  the  traditional  approach  relies 
on  individual  utility  plans  and 
resources,  it  might  not  continue  to  work 
well  in  a  region  where  utilities  now  rely 
on  independent  power  producers  in 
several  states  for  new  resources  instead 
of  their  own  new  generation.  The 
traditional  reserve  margin  requirement 
may  also  not  work  well  in  a  region 
where  some  states  have  traditional 
monopoly  utilities  and  others  have 
retail  choice  because  a  shortages  in  one 
state  can  affect  all  states  in  the  region. 

482.  To  continue  to  rely  on  the 
traditional  reserve  margin  requirement, 
it  has  to  be  adapted  to  have  a  regional 
focus  and  to  fit  with  competitive 
procurement.  We  propose  a  resource 
adequacy  requirement  of  this  type. 

483.  The  resource  adequacy 
requirement  proposed  here  is  unlike 
that  of  the  three  Northeast  ISOs.  ISO- 
New  England,  the  New  York  ISO  and 
PJM  each  impose  an  obligation  on  load- 
serving  entities  known  as  an  Installed 
Capacity  (ICAP)  requirement.  The  three 
requirements  differ,  but  share  some 


"°  A  regional  resource  adequacy  requirement 
should  also  provide  substantial  evidence  of  need  for 
infrastructure  to  investors  as  well  as  to  siting 
authorities.  This  should  aid  suppliers  in  acquiring 
financing  and  should  facilitate  siting  decisions.  An 
added  benefit  may  be  the  ability  to  better  predict, 
plan,  and  finance  new  transmission  system 
fecilities  associated  with  these  resource 
requirements. 


basic  characteristics.  We  are  reluctant  to 
impose  a  national  ICAP  requirement,  in 
part  because  of  our  concern  about  the 
effectiveness  of  the  existing  ICAP 
programs  and  in  part  because  they  were 
based  on  former  voluntary  tight  power 
pools.  The  three  ISOs  play  a  strong  role 
in  administering  the  program,  a  role  that 
may  not  suit  regions  without  a  history 
of  tightly  coordinated  reserve  sharing. 

484.  The  basic  features  of  the 
proposed  requirement  are  set  out  next, 
including  discussion  of  the  demand 
forecast,  the  level  of  resource  adequacy, 
the  role  of  the  load-serving  entity,  the 
load-serving  entity's  share  of  the 
regional  resource  adequacy  requirement, 
the  types  of  resources  that  can  satisfy 
the  resource  requirement,  the  standards 
that  each  type  of  resource  must  meet, 
the  planning  horizon,  enforcement  of 
the  requirement,  and  regional  flexibility. 

a.  Demand  Forecast 

485.  An  Independent  Transmission 
Provider  would  be  required  to  do  an 
annual  demand  forecast  for  its  area.  The 
forecast  would  look  ahead  for  the  time 
period  needed  to  add  new  supply  and 
demsind  response  resources.  We  will 
refer  to  this  time  period  as  the  planning 
horizon,  a  topic  discussed  further 
below. 

486.  Demand  forecasts  have  long  been 
used  in  the  utility  industry  to  determine 
the  need  for  future  resources  and  to  plan 
new  infrastructure  investments.  The 
Independent  Transmission  Provider 
may  undertake  a  "bottom  up"  method  of 
demand  forecasting  by  adding  up  the 
demand  forecasts  of  its  component  areas 
where  they  can  be  relied  on.^^^  This 
may  be  accomplished  through  a 
collaborative  process  with  all 
stakeholders. 

b.  Level  of  Resource  Adequacy 

487.  After  the  area's  demand  is 
forecast,  the  Independent  Transmission 
Provider  must  assess  whether  the 
collective  resource  plans  of  load-serving 
entities  in  this  area  are  adequate  to  meet 
the  projected  future  peak  need  with 
allowance  for  adequate  resen'es.  In 
today's  more  competitive  environment, 
the  effectiveness  of  single-utility  supply 
forecasts  may  be  reduced.  Under  open 
wholesale  transmission  access,  regional 
patterns  of  energy  flow  can  change 
quickly,  making  single-utility 
transmission  plaiming  difficult. 
Generators  sited  in  a  utility's  service 
territory,  if  not  under  contract,  may 


"^  A  load-serving  entity  has  an  incentive  to 
underestimate  its  future  load  if  doing  so  would 
reduce  its  shai«  of  the  resource  adequacy 
requirement.  For  an  analysis  of  bias  in  demand 
forecasts,  see  Mark  Bock,  "Analysts  hunt  for  bias  in 
NERC  forecasts,"  Electric  Light  6-  Power.  July  2002. 


export  power  to  another  area  or  region. 
Single-utility  forecasting  is  also  more 
difficult  today  because  power  market 
information  is  considered  very 
sensitive.  Competitive  suppliers  are 
reluctant  to  share  this  information  with 
a  utility  that  is  a  potential  competitor. 
A  regional  assessment  of  regional 
supply  adequacy  by  one  or  more 
independent  entities  in  the  region 
would  help  overcome  these  difficulties. 

488.  Further,  close  coordination  is 
needed  between  those  planning 
generation  and  transmission  because  the 
location  of  plaimed  generation  affects 
the  location  of  planned  transmission 
and  vice  versa,  and  an  Independent 
Transmission  Provider  (or  a  group  of 
Independent  Transmission  Providers 
acting  collectively  in  a  region  with  more 
than  one  Independent  Transmission 
Provider)  is  in  the  best  position  to 
coordinate  these  planning  functions. 

489.  Once  the  future  level  of  supply 
and  demand  resources  is  determined, 
the  region  must  assess  whether  this 
level  is  adequate.  This  requires  a 
regional  determination  of  the 
appropriate  level  of  resource  reserves, 
for  example,  whether  the  reserve  margin 
(if  reserve  margin  is  the  region's 
measure  of  resource  adequacy)  should 
be  12, 15,  18  percent,  or  another  level. 
We  seek  comment  on  and  encourage 
regional  discussion  of  appropriate 
planning  targets  in  energy-limited  areas, 
specifically  on  how  to  incorporate 
volatility  of  annual  hydropower  supply. 

490.  Each  region  should  take  its  own 
characteristics  into  account  when 
determining  the  appropriate  level, 
subject  to  a  minimum  level  of  resource 
adequacy  for  all  regions  discussed 
below.  This  determination  has  been 
made  by  load-serving  entities  under  the 
oversight  of  the  states,  and  we  want  this 
state  oversight  to  continue.  We  propose 
that  the  level  should  be  set  by  a 
Regional  State  Advisory  Committee. ^-^ 
States  in  the  region  should  have  this 
strong  role  in  determining  the  level  of 
resource  adequacy  because  a  higher 
level  provides  greater  reliability  and 
also  incurs  higher  costs  that  affect  most 
retail  customers.  State  representatives 
are  in  the  best  position  to  determine  on 
behalf  of  retail  customers  the  trade-off 
between  the  cost  to  the  customers  of 
extra  generation  and  demand  response 
reserves  and  the  difficult-to-quantify 
benefits  to  the  customers  of  increased 
reliability  and  reduced  exposure  of  the 
region  to  the  effects  of  a  power  shortage. 

491.  We  will  require  the  Independent 
Transmission  Provider  (or  the  several 


"^  See  the  following  section.  State  Participation 
in  RTO  Operations,  for  a  discussion  of  the 
composition  of  the  advisory  committee. 
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Independent  Transmission  Providers  in 
a  region  with  more  than  one  such 
Provider)  to  provide  a  forum  and 
assistance  to  the  Regional  State 
Advisory  Committee  to  establish  the 
appropriate  level  of  resource  adequacy 
for  the  region.  Because  many 
hidependent  Transmission  Providers 
encompass  more  than  one  state  (or 
province),  the  hidependent 
Transmission  Provider's  role  as  a 
facilitator  will  be  helpful  in  establishing 
the  regional  reserve  level. 

492.  However,  we  ask  for  comment  on 
what  fallback  provision  should  be 
employed  if  the  Regional  State  Advisory 
Committee  does  not  reach  agreement  on 
the  appropriate  level  of  resoiirce 
adequacy.  We  believe  that  having 
different  reserve  levels  in  different 
states  in  the  same  region  maintains  the 
problem  of  some  customers  relying  on 
the  reserves  of  others. 

493.  We  are  concerned  that  the 
requirement  be  set  so  that  the 
hidependent  Transmission  Provider  can 
operate  the  interstate  transmission 
system  reliably  with  real-time 
operational  resource  adequacy.  We  are 
also  concerned  that  inadequate 
resources  could  lead  to  poor  market 
liquidity  and  even  shortages  with 
sustained  high  wholesale  power  prices. 
For  these  reasons,  we  propose  to  adopt 
a  12  percent  reserve  margin  ^^3  as  a 
minimum  regional  reserve  margin  for  all 
regions  with  the  understanding  that  this 
is  low  by  traditional  generation 
adequacy  standards  and  that  the 
Regional  State  Advisory  Committee  in 
each  region  may  set  this  number  higher 
for  the  region  to  achieve  greater 


^■'^The  reserve  for  a  period  is  the  amount  of 
resources  expected  to  be  available  during  the  period 
less  the  forecast  peak  load  during  the  period.  The 
reserve  margin  is  the  ratio  of  the  reserves  to  the 
forecast  peak  load  during  the  period,  expressed  as 
a  percentage.  A  region  may  use  another  measure  of 
adequacy  as  long  as  the  minimum  level  is  the 
arithmetic  equivalent  of  a  12  percent  reserve 
margin.  For  example,  many  use  capacity  margin, 
which  is  the  ratio  of  the  reserves  to  the  amount  of 
resources  expected  to  be  available  during  the 
period,  expressed  as  a  percentage.  A  capacity 
margin  of  10.7  percent  is  the  same  as  a  reserve 
margin  of  12  percent.  Some  may  measure  adequacy 
with  a  loss-of-load  probability,  called  LOLP.  which 
is  a  statistical  measure  of  the  expected  total  time 
during  a  period  that  generation  will  be  unable  to 
meet  load.  The  common  U.S.  standard  is  one  day 
in  ten  years,  which  means  that  the  sum  of  the  hours 
(or  fractions  of  hours)  during  a  ten-year  period 
when  generation  is  expected  to  be  short  is  24  hours. 
Reserve  margin  cannot  be  translated  directly  into 
LOLP  without  studying  a  particular  system.  For 
example,  an  area  served  by  a  few  large  generators 
is  more  vulnerable  to  a  shortage  caused  by  an 
outage  of  one  or  two  lai^e  generators  than  a  similar 
area  served  by  many  smaller  generators.  The  area 
with  a  few  large  generators  may  need  a  larger 
reserve  margin  to  achieve  the  same  LOLP.  A  general 
rule-of-thumb  for  a  large  U.S.  utility  system  is  that 
an  LOLP  of  one-day-in-ten-years  is  achieved  with 
a  reserve  margin  of  about  18  percent. 


reliability.  We  selected  a  12  percent 
reserve  margin  as  a  minimum  in  that  it 
is  two-thirds  of  the  typical  historical 
reserve  margin  target  of  18  percent  for 
large  utilities. 22*  We  emphasize  that 
most  utilities  historically  used  a  reserve 
margin  well  above  12  percent.  This  12 
percent  reserve  margin  is  intended  to  be 
a  safety-net  level  in  planning  for  reliable 
future  transmission  and  market 
operations  and  not  to  be  the  target 
reserve  level  for  the  region  that  should 
be  established  by  the  Regional  State 
Advisory  Committee. 

c.  Load-serving  Entities 

494.  Each  load-serving  entity  must 
satisfy  a  portion  of  the  regional  resource 
adequacy  requirement.  Load-serving 
entity  here  means  any  entity  that  uses 
transmission  in  interstate  commerce  to 
provide  power  to  load,  whether  a 
traditional  distribution  utility  or  an 
energy  service  supplier  that  aggregates 
retail  loads  under  a  retail  access 
program. 

495.  A  large  retail  industrial  or 
commercial  customer  that  has  retail 
access  rights  and  buys  power  directly 
from  suppliers  is  also  considered  a  load- 
serving  entity.  If  it  does  not  buy  power 
from  another  load-serving  entity  but 
uses  the  interstate  grid  to  buy  power 
directly  from  a  supplier,  it  too  would  be 
required  to  meet  its  share  of  the 
resource  adequacy  requirement.  As  for 
other  load-serving  entities,  their 
reserves  may  include  the  ability  to 
reduce  their  own  demand  on  the  grid. 

496.  A  load-serving  entity  may  choose 
a  higher  level  of  reliability  by 
developing  more  supply  or  demand 
response  resources  than  required. 
Further,  a  load-serving  entity  may 
choose  greater  reliability  and  price 
assurance  by  procuring  additional 
reserves  for  its  own  use.  In  particular, 
customers  in  a  load  pocket  that  is  served 
by  a  few  large  generating  units  may 
need  a  higher  reserve  margin  to  have  the 
same  level  of  reliability  as  customers 
outside  a  load  pocket. 

d.  Load-Serving  Entity's  Share  of  the 
Regional  Resource  Requirement 

497.  Once  the  future  regional 
requirement  is  determined,  each  load- 
serving  entity's  share  of  the  regional 
requirement  must  be  determined. 
Meeting  a  regional  resource  adequacy 
level  does  not  assure  that  every  part  of 
the  region  has  adequate  resources  if 
there  are  internal  transmission 
constraints  or  if  resoiuces  are  counted 
that  may  be  sold  outside  the  region. 


^^*  The  target  level  of  these  reserves,  often  called 
planning  reserves,  is  not  the  same  as  the  operating 
reserve  level,  a  subject  treated  further  below. 


retired  before  needed,  or  otherwise 
made  unavailable.  For  these  reasons,  it 
is  important  that  resources  not  be 
considered  merely  regional  but  be 
associated  with  and  committed  to 
particular  load-serving  entities. 

498.  We  request  comment  on  two 
methods  for  determining  each  load- 
serving  entity's  share  of  the  regional 
requirement.  One  is  to  allocate  the 
future  resource  adequacy  needs  to  loads 
based  on  each  load's  forecasted  future 
demand.  For  example,  if  the  load 
forecast  is  for  three  years  ahead  and  a 
particular  load  is  growing  faster  than  the 
regional  average,  its  share  of  the 
adequacy  requirement  could  be  based 
on  its  forecast  load  ratio  share  for  three 
years  ahead,  not  on  the  present  load 
ratio  share.  This  method  assigns  more 
adequacy  responsibility — and  cost — ^to 
faster  growing  loads.  However,  if  the 
Independent  Transmission  Provider's 
forecast  is  made  through  a  "bottom  up" 
method  that  adds  up  individual  load 
forecasts,  it  must  rely  on  each  load  to 
report  its  growth  rate  accurately.  This 
approach  creates  an  incentive  for  loads 
to  imderstate  their  growth  to  lower  their 
resource  costs. 

499.  The  other  method  is  to  allocate 
the  future  adequacy  requirement  to 
loads  based  on  each  load's  most  recently 
documented  load  ratio  share.  This 
method  is  less  subject  to  manipulation. 
However,  an  area  with  a  slow  load 
growth  located  within  a  region  of 
generally  high  load  growth  may 
subsidize  the  high  reserve  needs  of  its 
neighbors. 

500.  We  ask  for  comment  on  which  of 
these  two  methods  the  Commission 
should  choose  in  the  Final  Rule. 
Alternatively,  we  ask  whether  this  issue 
should  be  left  to  regional  determination. 

501.  Once  each  load-serving  entity's 
share  of  the  regional  adequacy 
requirement  is  determined,  the 
Independent  Transmission  Provider 
must  inform  each  load-serving  entity  of 
its  share.  It  must  require  each  load- 
serving  entity  to  report  and  document 
how  it  plans  to  meet  its  adequacy 
requirement. 

502.  The  time  available  to  the  load- 
serving  entity  from  being  informed  of  its 
resource  share  to  having  to  report  to  the 
Independent  Transmission  Provider 
must  be  adequate  to  allow  it  to  develop 
arrangements  for  meeting  future 
resource  needs.  We  ask  for  comment  on 
how  much  time  is  needed  for  these 
purposes. 

e.  Resources  That  Can  Satisfy  the 
Resource  Needs 

503.  Each  region's  resource  adequacy 
requirement  could  be  satisfied  by  a 
combination  of  generation. 


55516 


Federal  Register /Vol.  67,  No.  168/Thiu-sday,  August  29,  2002  /  Proposed  Rules 


Federal  Register/Vol.  67,  No.  168 / Thursday,  August  29,  2002 / Proposed  Rules  55515 


transmission,  and  demand  response 
infrastructure. 

(1)  Generation  and  Transmission 

504.  The  supply  requirement  could  be 
satisfied  by  self-owned  generation,  loc«il 
distributed  generation,  or  firm  bilateral 
contracts  for  power  that  are  backed  by 
specific  generating  luiits  (or  a  portfolio 
of  designated  generation  units).  The 
firm  bilateral  contract  could  be  either  a 
forward  contract  for  the  purchase  of 
power  or  an  option  to  purchase  energy 
under  specified  shortage  or  price 
conditions,  as  long  as  die  finn  contract 
is  backed  by  specified  generating  units. 

505.  In  any  of  these  cases,  the 
generator  must  be  committed  to  supply 
power  to  the  load-serving  entity,  at  least 
under  certain  conditions.  Self-owned 
generation  that  is  committed  to  another 
load-serving  entity,  unless  it  can  be 
recalled  during  a  shortage,  would 
contribute  to  the  other  load-serving 
entity's  requirement,  not  the 
requirement  of  the  load-serving  entity 
that  owns  it.  Generation  under  contract 
must  specify  that  the  generator  will  be 
available  to  the  load-serving  entity — or 
at  least  to  the  market  that  the  load- 
serving  entity  participates  in — under 
conditions  set  out  in  the  contract.  These 
conditions,  discussed  further  below 
under  generation  standards,  must  be 
adequate  to  meet  the  region's  need  for 
reserve  resources. 

506.  The  firm  contract  would  be  for  a 
forward-looking  period  that  would  at 
least  cover  the  planning  horizon,  which 
(as  discussed  fiirther  below)  would  be 
selected  regionally  and  should  be  based 
on  the  time  needed  to  develop  new 
resources  in  the  region.  The  load- 
serving  entities  must  also  demonstrate 
that  future  use  of  the  designated 
resources  is  physically  feasible  and,  in 
particular,  that  transmission  is  or  will 
be  available  to  deliver  energy  from  a 
generator  to  the  load-serving  entity  that 
claims  it  in  its  resource  plan. 

(2)  Demand  Response 

507.  Allowing  demand  response 
infrastructure  to  satisfy  the  requirement 
removes  bias  toward  exclusive  reliance 
on  new  generation  to  meet  regional 
needs.  Better  demand  response  to  high 
prices  when  a  shortage  condition 
approaches  will  lower  demand  and 
reduce  the  use  of  high-cost  power 
resources.  Demand  response  will  help 
ensure  reliability,  prevent  a  shortage 
that  could  produce  a  curtailment,  act  as 
a  check  against  market  power,  and 
provide  a  yardstick  for  the  value  that 
buyers  place  on  supply. 

508.  Biddable  and  interruptible  load 
can  satisfy  the  resource  adequacy 


requirement  as  well  as  generation. ^^^^  A 
load-serving  entity  that  does  not  want  to 
pay  for  generating  reserves  can 
substitute  a  demand  response 
alternative  to  meet  its  resource 
adequacy  requirement.  Under  some 
state  programs,  the  larger  retail 
customer  may  be  rewarded  for  reducing 
its  electric  use  in  addition  to  enjoying 
a  reduced  bill  for  reduced  consumption. 
Several  states  have  this  type  of  biddable 
load  reduction;  it  is  one  way  to  allow 
the  customer  to  determine  how  much  it 
is  willing  to  pay  for  power,  Fiulher, 
competitive  energy  service  suppliers 
can  compete  for  load  by  offering  lower 
rates  to  customers  who  agree  to 
participate  in  demand  response 
programs  such  as  remote  air  conditioner 
cycling,  aggregate  building  load 
management,  and  other  proven  demand 
response  and  load  management  options. 

3.  Resource  Standards 

509.  The  Independent  Transmission 
Provider  must  determine  if  each  load- 
serving  entity's  planned  resources  meet 
certain  standards.  The  resources  must 
meet  the  standards  to  count  toward 
satisfying  the  entity's  share  of  the 
regional  resource  requirement.  Both 
generation  and  interruptible  or  biddable 
load  must  meet  standards  to  satisfy  the 
requirement. 

510.  We  propose  here  certain 
minimum  standards  for  comment.  We 
also  are  considering  in  the  Final  Rule  to 
ask  the  North  American  Energy 
Standards  Board  (NAESB)  to  develop 
more  detailed  standards  for  determining 
whether  resources  satisfy  the  resource 
adequacy  requirement,  and  we  seek 
comments  on  this  approach. 

a.  Generation  Standards 

511.  Generation  must  be  owned  by  or 
under  contract  to  the  load-serving  entity 
and  committed  to  meet  the  resource 
needs  of  the  load-serving  entity  at  least 
during  certain  conditions  such  as  an 
operating  reserve  shortage.  The 
Independent  Transmission  Provider 
must  be  satisfied  that  the  generation  is 
physically  feasible;  that  is,  the 
generating  units  are  capable  of 
generating  the  power  planned,  and 
enough  transmission  is  available  to 
deliver  the  power  from  the  generating 
station  to  the  particiilar  load.  The 
generating  units  under  contract  must  be 
real  and  specific  generators.  This  is  so 
that  only  real  generation  that  can  avert 

a  supply  shortage  is  counted  and  so  that 
its  transmission  over  the  grid  can  be 
assured.  For  example,  it  does  no  good 


"^  The  traditional  reliability  reserve  margin 
allows  interruptible  load  to  be  counted  equally  with 
generation  resources,  with  some  exceptions. 


for  a  load  on  Long  Island  to  claim  a 
generator  in  western  New  York  as  a 
resource  if  the  power  cannot  be 
delivered  to  Long  Island  during  a  Long 
Island  shortage. 

512.  Because  the  purpose  of  this 
requirement  is  to  encourage  the 
development  of  new  resources 
including  new  generation,  generation 
under  contract  for  development  within 
the  planning  horizon  should  satisfy'  the 
requirement.  Should  the  Commission 
specify  the  contract  content  needed  to 
rely  on  generation  under  development? 
If  so,  should  we  refer  this  matter  to 
NAESB  to  determine  the  content? 

513.  For  these  reasons  also,  a  contract 
with  a  marketer  to  deliver  power  at  a 
future  time  from  unspecified  sources 
cannot  satisfy  the  requirement.  The 
purpose  here  is  not  to  transfer  financial 
risk  for  nonperformance  to  a  marketer 
but  to  ensure  performance,  that  is,  to 
ensure  that  enough  actual,  deliverable 
generating  capacity  is  available  or 
developed  at  satisfactorv'  locations  to 
avert  a  future  shortage.  However,  a 
forward  contract  with  a  marketer  that  is 
linked  to  specific  generation  and 
demonstrates  transmission  adequacy 
would  satisfy  the  requirement.  We  ask 
for  comment  on  whether  we  should 
allow  a  liquidated  damages  contract  for 
power  from  unspecified  sources  to  be 
included  in  the  resource  adequacy  plan, 
and  also  on  whether  we  should  allow  a 
load-serving  entity  that  initially  fails  to 
satisfy  the  resource  adequacy  contract, 
but  later  brings  in  new  resources  under 
a  liquidated  damages  contract  for  the 
amount  of  its  resource  deficiency,  to 
avoid  the  penalty  price  and  first 
curtailment  in  the  spot  market  during  a 
shortage. 

b.  Transmission  Standards 

514.  Generation  must  be  deliverable 
to  satisfy  the  requirement.  A  Congestion 
Revenue  Right  for  the  appropriate  year 
is  one  way  to  satisfy  this  requirement. 
We  propose  to  adopt  a  practice  (used  in 
PJM)  that  allows  a  resource  owner  to 
pay  for  the  development  of  adequate 
transmission  to  deliver  its  energy  to  a 
load  and  then  to  sell  its  Congestion 
Revenue  Rights  while  still  satisfying  the 
requirement  that  its  generation  be 
deliverable.  Should  a  commitment  by 
any  load-serving  entity  to  pay 
congestion  costs  no  matter  how  high 
also  satisfy  the  requirement?  If  so,  how 
should  the  Independent  Transmission 
Provider  respond  if  the  sura  total  of  all 
such  commitments  exceeds  the 
available  capacity  of  a  bottleneck 
interface? 

515.  A  robust  transmission  system 
with  few  constraints  may  allow  a  load 
to  rely  on  generation  and  demand 


Federal  Register/Vol.  67,  No.  168 / Thursday,  August  29,  2002 / Proposed  Rules  55517 


55516 


Federal  Register  /  Vol.  67,  No.  168/Thitrsday,  August  29,  2002  /  Proposed  Rules 


response  reserves  that  are  farther  away 
than  if  the  transmission  system  is  weak. 
Supply  reserves  that  are  not  deliverable 
to  the  load  claiming  them  when  needed 
cannot  be  counted  as  satisfying  that 
load's  reserve  requirement. 

516.  For  transmission  as  well  as  for 
generation  and  demand  response,  the 
purpose  of  this  requirement  is  to 
encourage  the  development  of  least-cost 
resoiuces,  which  may  include  new 
transmission  needed  to  access  existing 
or  new  generation.  We  believe  therefore 
that  planned  transmission  with  full 
siting  approval  and  completion 
expected  within  the  planning  horizon 
should  satisfy  the  adequacy 
requirement. 

c.  Demand  Response  Standards 

517.  Demand  response  must  also  be 
verifiable  to  satisfy  the  adequacy 
requirement.  The  Independent 
Transmission  Provider  must  have 
confidence  that  the  demand  response 
resource  will  be  able  to  contribute  when 
called  on  during  a  shortage.  Demand 
response  may  be  obtained  through 
biddable  demand  reduction, 
intemiptible  load,  or  other  dependable 
load  management  program.  Distributed 
generation  that  is  interconnected  with  a 
customer,  a  load-serving  entity,  or  an 
energy  services  company,  although  it  is 
technically  generation  and  not  demand 
response,  can  also  be  used  by  a  local 
distributor  to  reduce  the  demand  that 
the  distribution  system  places  on  the 
grid.  With  biddable  demand  reduction, 
certain  loads  will  be  assured  of 
dropping  off  the  system  at  known  price 
levels;  the  amount  of  load  dropped 
should  increase  with  the  price. 

518.  With  interruptible  load,  a 
customer  pays  a  lower  power  price  year 
round  but  will  be  interrupted  under 
defined  shortage  conditions;  the  load  is 
subject  to  a  simple  on-off  criterion.  An 
important  feature  of  this  proposal  is  that 
the  load-serving  entity  plan  that 
depends  on  interruptible  load  to  meet 
its  resource  adequacy  requirement  must 
be  capable  of  being  implemented.  The 
Independent  Transmission  Provider 
may  require,  for  example,  that  the  load- 
serving  entity  install  equipment  that 
gives  it  direct  control  over  the  loads  of 
the  customers  that  are  subject  to  the 
interruption.  We  recognize,  however, 
that  installation  of  such  equipment  may 
be  too  costly  or  otherwise  impractical  in 
some  situations.  In  that  case,  the  load- 
serving  entity  must  have  a  satisfactory 
arrangement  for  implementing  its 
interruptible  load  program  under  the 
instructions  of  the  Independent 
Transmission  Provider. 

519.  If  load  in  an  area  "buys"  demand 
reduction  from  another  area  (in  effect 


buying  some  of  that  other  area's  freed- 
up  generation),  the  transmission  needed 
to  deliver  the  freed-up  generation  to  the 
load  that  relies  on  it  must  be  available. 

4.  Planning  Horizon 

520.  The  purpose  of  a  forward-looking 
resource  adequacy  requirement  is  to 
create  a  demand  for  new  resource  entry 
in  advance  of  a  shortage  so  that  enough 
supply  construction  and  demand 
response  infrastructure  installation  are 
begun  in  time  to  avert  the  shortage.  The 
planning  horizon  for  each  region  is  the 
number  of  years  ahead  for  which  the 
Independent  Transmission  Provider 
must  forecast  annually  its  area's  load,  as 
well  as  the  number  of  years  ahead  for 
which  load-serving  entities  must  show 
that  they  have  adequate  resources.  For 
example,  the  Independent  Transmission 
Provider  could  forecast  its  area's  peak 
load  three  years  from  the  present  and 
require  that  each  load-serving  entity  in 
its  area  have  acceptable  plans  today  to 
have  enough  resoiuces  three  years  from 
now  to  meet  the  forecast  peak  with  a 
reserve  margin  of  1 2  percent.  In  this 
example,  the  planning  horizon  is  three 
years  and  the  reserve  level  is  the 
minimum  12  percent. 

521.  The  choice  of  the  planning 
horizon  affects  the  lead  time  for 
construction  and  the  duration  of 
forward  contracts  that  can  satisfy  a 
resource  adequacy  requirement.^^e  xhe 
traditional  state-required  electric 
company  planning  horizon  was  10  to  20 
Years.  The  horizons  were  established 
when  the  industry  relied  on  new  large 
hydroelectric,  coal,  or  nuclear  facilities 
to  meet  growing  load,  and  these 
facilities  could  take  10  or  more  years  to 
site  and  construct.  Today,  most  new 
resources  are  planned  and  developed 
over  a  much  shorter  time  frame,  in  part 
because  of  the  reliance  on  low  cost 
natural  gas.  However,  this  planning 
horizon  could  change  again  if  natural 
gas  were  no  longer  the  main  fuel  of 
choice. 

522.  Because  the  plaiuiing  horizon 
should  be  no  less  than  the  time  frame 
for  developing  new  resources  and 
development  times  vary  from  region  to 
region,  the  planning  horizon  can 
depend  on  that  region's  reliance  on  coal, 
gas.  wind,  hydropower  or  new  demand- 
response  technology  for  new  supply. 
This  argues  for  allowing  each  region  to 
determine  its  own  appropriate  plaiuiing 
horizon. 


■  ■"  For  example,  forward-contracting  for  supply 
with  oni;-vear  contracts  that  begin  today  and  end 
after  one  vear  would  not  satisfy  an  adequacy 
requirement  with  a  three-year  planning  horizon.  A 
one-vear  contract  for  the  third  year  forward  would 
satisfy  the  goal  for  that  year. 


523.  We  propose  to  make  the  planning 
horizon  a  matter  for  regional  choice. 
Regions  shoidd  consider  several  factors 
in  selecting  the  planning  horizon.  Most 
important,  the  plaiming  horizon  chosen 
should  not  be  so  short  that  it  fails  to 
motivate  and  achieve  construction  of 
generation  and  demand  response 
resources  in  time  to  avert  a  shortage. 
Greater  fuel  diversity  may  be  achieved 
with  a  longer  planning  horizon.  If  the 
horizon  is  short,  two  years  for  example, 
load-serving  entities  may  have  an 
incentive  to  select  resources  that  can  be 
developed  in  two  years  or  less,  such  as 
peaking  units  and  some  other  gas-fired 
generators.  A  longer  planning  horizon 
allows  time  for  development  of  other 
resources  such  as  coal-fired  generation, 
hydroelectric  resources,  and  some 
advanced  dememd  response  programs. 
Load-serving  entities  in  retail  choice 
states  would  benefit  from  a  shorter 
plaiming  horizon  because  it  would 
reduce  their  business  risk  associated 
with  demand  forecast  error.  Also,  they 
may  not  want  to  enter  into  bilateral 
contracts  for  supplies  for  a  time  period 
that  is  longer  than  the  duration  of  their 
contracts  with  their  customers. 

524.  We  propose  to  have  the  Regional 
State  Advisory  Committee  determine 
the  planning  horizon  for  the  region.  The 
Independent  Transmission  Provider 
(including  each  Independent 
Transmission  Provider  in  a  region  with 
more  than  one  Independent 
Transmission  Provider)  must  provide 
information  and  support  to  the 
Committee,  as  requested,  to  help  it  to 
determine  the  region's  plaiming 
horizon.  We  request  comment  on  how  to 
resolve  any  lack  of  consensus  within  the 
Committee  regarding  the  appropriate 
planning  horizon;  We  also  ask  for 
comment  on  whether  the  Commission 
should  establish  limits  on  the  region's 
choice  of  planning  horizon,  such  as  at 
least  three  years  and  no  more  than  five 
years. 

525.  We  also  ask  for  comment  on 
whether  to  have  a  resource  adequacy 
requirement  before  the  end  of  the  first 
planning  horizon  period.  For  example, 
if  the  horizon  is  three  years,  should 
there  be  a  requirement  for  resource 
adequacy  in  the  first  two  years? 

5.  Enforcement 

526.  Here  we  explain  in  more  detail 
our  proposal  to  enforce  the  resoiurce 
adequacy  requirement,  along  with  some 
alternative  enforcement  procedures,  and 
ask  for  comment  on  the  most  effective 
enforcement  method. 

527.  Unlike  some  ICAP  requirements, 
the  approach  adopted  here  does  not 
require  a  load-serving  entity  to  pay  a 
penalty  in  the  near  term  for  failure  to 
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have  adequate  future  resources.  Our 
proposed  approach  relies  primarily  on 
two  enforcement  mechanisms:  (1)  a 
Commission-set  tariff  penalty  imposed 
on  a  load-serving  entity  that  threatens 
reliable  transmission  operation  by 
taking  energy  from  the  spot  market 
during  a  shortage  in  a  year  for  which  it 
fails  to  meet  its  resource  adequacy 
requirement,  and  (2)  a  Commission 
requirement  that  the  spot  market 
electric  service  of  such  a  load-serving 
entity  must  be  curtailed  first  when  the 
shortage  that  is  severe  ebough  to  require 
that  some  customers  be  ciulailed.  Each 
of  these  mechanisms,  the  penalty  rate 
and  the  load  curtailment,  would  occur 
at  the  end  of  the  planning  horizon,  not 
the  beginning.227 

528.  The  first  mechanism  applies 
during  a  power  shortage  in  which  the 
Independent  Transmission  Provider  is 
unable  to  satisfy  demand  in  the  spot 
market  and  also  meet  its  reliability 
requirement  for  a  minimum  level  of 
operating  reserves.^zs  As  a  shortage 
develops,  price  is  expected  to  increase 
in  the  spot  energy  market.  A  load- 
serving  entity  that  is  short  on  self- 
generation,  bilateral  contracts  (including 
affiliate  generation  and  call  contracts), 
and  demand  response  resources  will  be 
dependent  on  the  spot  markets  to  meet 
its  resource  needs.  The  rising  price  in 
the  spot  market  is,  of  course,  a  principal 
incentive  for  the  load-serving  entity  to 


^^^  For  example,  if  the  planning  horizon  is  three 
years,  a  demand  forecast  would  be  made  in  2004 
for  the  year  2007.  The  Independent  Transmission 
Provider  would  assess  the  adequacy  of  resources  for 
2007  and  allocate  the  resource  adequacy 
requirement  for  2007  among  the  load  serving 
entities.  The  entities  would  submit  to  the 
Independent  Transmission  Provider  in  2004  their 
plans  to  meet  their  share  of  the  2007  resource 
adequacy  requirement.  An  entity  fails  to  submit  in 
2004  a  satisfactory  resource  plan  for  2007  would 
not  be  subject  to  the  penalty  rate  or  be  among  the 
first  curtailed  during  a  shortage  in  2004  but  would 
be  subject  to  the  penalty  rate  and  be  among  the  Rrst 
curtailed  during  a  shortage  in  2007.  Next  year,  in 
2005,  the  same  process  repeats:  the  Independent 
Transmission  Provider  would  forecast  demand  in 
2008,  and  so  on. 

"'  Operating  reserves  are  generation  and  demand 
response  resources  needed  to  keep  the  system  in 
balance,  follow  changes  in  load,  and  make  up  for 
a  "contingency"  such  as  the  loss  of  the  largest 
generating  unit  or  of  a  major  transmission  line  that 
delivers  more  power  than  any  one  generating  unit. 
The  North  American  Electric  Reliability  Council 
and  the  regional  reliability  councils  set  rules 
regarding  the  minimum  operating  reserves  that 
must  be  maintained  by  the  system  operator  for 
reliable  operation.  The  rules  are  expressed  in  a 
formula  so  that  the  value  of  the  minimum  operating 
reserves  changes  during  the  day  with  load 
conditions  and  with  the  sources  of  supply. 
Typically,  for  a  large  utility,  the  minimum 
operating  reserves  are  in  the  range  of  5  to  8  percent 
of  load,  but  this  can  vary  significant  with  changing 
conditions.  An  operator  that  operates  with  less  than 
minimum  operating  reserves  threatens  not  only  its 
own  reliable  operation  but  the  reliability  of  its 
electrical  neighbors. 


develop  adequate  supply  and  demand 
resources.  If  shortage  conditions 
develop  to  the  point  where  the 
Independent  Transmission  Provider 
cannot  serve  all  load  and  maintain  the 
minimum  level  of  operating  reserves,  it 
must  take  some  action  to  maintain 
reliable  operation.  Some  load  must  be 
given  either  an  economic  incentive  to 
exit  the  spot  market  or  an  order  to  stop 
taking  power  from  the  spot  market.  We 
propose  that  these  measures  be  applied 
first  to  the  load  of  the  load-serving 
entities  that  did  not  meet  their  share  of 
the  resource  adequacy  requirement. 
However,  the  load-serving  entity  is 
subject  to  a  penalty  and  first  curtailment 
during  a  shortage  only  for  spot  energy 
purchases  22"  and  only  in  the  amount  by 
which  it  falls  short  of  meeting  its 
resource  adequacy  requirement. 

529.  Specifically,  we  propose  that 
during  such  a  shortage  the  Independent 
Transmission  Provider  must  add  a  per- 
megawatt-hour  penalty  price  to  the 
price  of  energy  taken  from  the  spot 
market  by  a  load-serving  entity  that  did 
not  meet  its  share  of  the  regional  needs 
for  that  year.  This  rate  would  apply  only 
to  spot  energy  purchases,  not  to  power 
received  from  the  load-serving  entity's 
self-generation  or  bilaterally  contracted 
energy.  However,  it  would  apply  to  spot 
market  energy  sales  needed  to  correct 
for  imbalances  associated  with  energy 
from  these  sources.  We  would  set  the 
penalty  price  high  enough  that  we  do 
not  suggest  that  failing  to  meet  a 
resource  adequacy  requirement  and 
paying  a  penalty  rate  is  an  acceptable 
alternative  to  developing  new  resources, 
which  would  be  the  case  if  the  paying 
the  penalty  appears  to  be  less  costly 
over  time. 

530.  The  penalty  price  would  increase 
in  stages  as  the  shortage  becomes  more 
severe.  For  example,  the  penalty  price 
could  be  $500  (in  addition  to  the  spot 
market  energy  price)  when  operating 
reserves  are  just  below  the  minimum 
level,  $600  when  operating  reserves  are 
more  than  below  1  percent  below  the 


•'^^ These  actions  apply  to  spot  energy  purchases 
onluy.  In  the  event  that  the  load-serving  entity  that 
failed  to  meet  its  share  of  the  resource  adequacy 
requirement  has  adequate  supply  and  demand 
resources  outside  the  spot  market  available  to  it  at 
the  time  of  the  shortage,  the  Independent 
Transmission  Provider  would  continue  to  provide 
transmission  to  support  delivery  of  these  resources. 
This  proposal  gives  deference  to  the  ownership  and 
contractual  right  to  use  self-generation,  bilateral 
contracts,  and  demend  response  resources,  and  it 
encourages  the  development  of  such  resources 
during  the  planning  horizon  period  by  those 
entities  that  failed  to  plan  adequately  at  the 
begiiming.  It  also  discourages  contracting  with 
unreliable  resources  to  meet  the  resource  adequacy 
requirement  because  each  load-serving  entity  must 
actually  rely  on  its  resources  to  meet  its  resource 
needs. 


minimum  level,  $700  when  operating 
reserves  are  more  than  2  percent  below 
the  minimum  level,  and  so  on.  We  ask 
for  comment  on  having  such  a 
graduated  penalty  and  the  appropriate 
penalty  rates. 

531.  This  first  enforcement 
mechanism  provides  a  price-based 
mechanism  to  enforce  a  resource 
adequacy  requirement  and  to  restore  the 
transmission  system  to  a  reliable 
condition.  Most  system  operators — and 
their  regulators — treat  load  curtailment 
(voltage  reductions  and  blackouts)  as  a 
last  resort  measure,  and  operators  may 
violate  the  reliability  rule  for  minimum 
operating  reserves  rather  than 
implement  a  load  curtailment  to  satisfy 
the  minimum  operating  reserve 
criterion. 2 "'  We  believe  that  the  penalty 
price  should  be  set  high  enough  to  bring 
about  voluntary  load  reduction  by  a 
load-serving  entity  and  thus  restore  the 
system  to  a  reliable  condition. 

532.  The  second  enforcement 
mechanism  is  applied  when  the 
operating  reserve  level  decreases  to  the 
point  that  some  load  must  be 
curtailed. 2"  The  spot  energy  purchases 
of  that  load-serving  entity  load  would  be 
reduced  by  the  amount  of  its  resource 
deficiency  and  consequently  some  of  its 
customers  would  be  curtailed  before  the 
loads  of  other  load-serving  entities.-  '^ 

533.  In  support  of  this  second 
mechanism,  we  will  require  the 
Independent  Transmission  Provider  to 


-i"\Vp  will  not  overturn  this  practice  by  requiring 
curtailment  of  load  immediately  to  restore  the 
minimum  operating  reser\'e  level.  Some  rcfgions 
have  a  regional  policy  of  taking  action  to  reduce 
voltage  or  shed  load  only  when  operating  reser\es 
fall  to  some  fraction,  such  as  three-fourlhs  or  three- 
fifths,  of  the  minimum  operating  reserv  e 
requirements  of  the  reliability  organizations. 

■'''  Regional  practice  will  determine  when  load 
must  be  curtailed  to  maintain  reliable  operation 
Operators  may  continue  to  follow  their  existing 
reliability  practices:  those  that  do  not  curtail  serxice 
immediately  when  the  operating  reserve  level  goes 
below  the  minimum  must  impose  the  penally  price 
on  resource-deficient  load-serving  entities 
However,  it  is  not  our  intent  to  require  an  operator 
to  violate  a  reliability  rule  by  providing  service  with 
a  penalty  price  instead  of  enforcing  its  reliability 
rule  through  load  curtailment.  We  believe  that  a 
high  penalty  price  may  result  in  the  needed  load 
reduction.  Whenever  the  operator  must  curtail  load 
to  maintain  reliability,  it  should  do  so.  Our 
requirement  goes  to  which  load  must  be  curtailed 
first  when  curtailment  of  load  is  necessary,  not  to 
when  curtailment  becomes  necessary. 

-^2  An  individual  load-serving  entity  may  run 
short  of  planned-for  resources  when  its  region  is  not 
experiencing  a  regionwide  shortage,  for  example, 
because  of  a  combination  of  high  demand  on  its 
own  system  and  unplanned  outages  of  its  own 
resources.  In  this  case  it  is  not  required  to  be 
curtailed  because  that  load-serving  entity  may 
procure  additional  supplies  from  the  short-term  or 
long-term  bilateral  market  or  from  the  spot  market 
Since  the  region  is  not  short,  others  are  likely  to  sell 
power,  including  perhaps  a  portion  of  their  reserves 
on  the  basis  that  the  reserves  can  be  recalled  if  a 
regionwide  shortage  occurs. 
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inform  the  load-serving  entity's  state 
regulatory  authority-*'  if  the  load- 
serving  entity  fails  to  submit  a 
satisfactory  plan  for  adequate  future 
resources,  thereby  exposing  its 
customers  to  possible  penalties  and 
future  first  curtailment  during  a 
shortage.  Our  intent  is  to  rely  on  the 
traditional  state  role  of  enforcing  a  load- 
serving  entity's  reserve  obligation.  We 
believe  that  in  most  cases  the  state 
regulatory  authority  would  prefer  to 
have  the  load-serving  entity  meet  the 
adequacy  requirement  as  a  condition  of 
doing  business  in  the  state,  rather  than 
expose  its  retail  customers  to  first 
ciutailment.  The  state  regulatory 
authority  may  wish  to  consider  any 
decision  of  a  load-serving  entity  not 
meet  its  resoiu-ce  adequacy  requirement. 
It  may  want  to  ask  the  load-serving 
entity  to  identify  which  of  its  customers 
will  be  subject  to  first  curtailment  if  the 
region  is  short  of  power.234 

534.  If  the  Independent  Transmission 
Provider  does  not  have  direct  control  of 
the  circuit  equipment  needed  to 
implement  a  ciutailment  and  relies  on 
the  load-serving  entity  to  follow  its 
instructions  to  implement  a  curtailment, 
the  load-serving  entity  would  be  subject 
to  a  severe  penalty  for  the  unauthorized 
taking  of  power  ft-om  the  spot  energy 
market  because  this  jeopardizes  grid 
reliability.  We  propose  to  charge  the 
applicable  Locational  Marginal  Price 
plus  $1000/MWh  for  all  unauthorized 
energy  taken  following  an  instruction  to 
implement  curtailment.^^s  vve  also  seek 
comment  on  whether  the  $1000/MWh 
penalty  would  be  sufficient  to  deter 
unauthorized  taking  of  energy  and,  if 
these  penalties  are  paid,  who  should 
receive  these  revenues. 

535.  We  believe  that  load-serving 
entities,  under  these  enforcement 
provisions  and  under  the  oversight  of 
state  regulatory  authorities,  will  meet 
their  resource  adequacy  requirement 
and  not  be  subject  to  these  curtailment 
penalty  and  first  curtailment  provisions 
at  all.  If  most  meet  the  requirement  as 
we  expect,  shortages  and  first 
ctutailment  of  any  that  do  not  should 
occur  infi^quently. 

536.  Having  presented  our 
enforcement  proposal,  we  suggest 
variations  of  this  proposal  and  ask  for 
comments  on  these  alternatives.  As 


"^  In  this  section,  the  term  "state  regulatory 
authority"  includes  the  retail  rate  regulating 
authority  for  load-serving  entities  not  regulated  by 
a  state  utility  commission. 

^"  Any  necessary  curtailment  action,  whether  a 
first  curtailment  or  any  subsequent  curtailment 
action  may  have  to  satisfy  applicable  state  or  local 
rules  for  ensuring  that  essential  retail  services  (such 
as  police,  hospitals,  fire  stations)  are  maintained. 

233  See  SMD  Tariff.  Appendix  B,  Section  1.5. 


mentioned,  under  oiu  proposal  the 
penalty  rate  or  load  curtailment  would 
occur  at  the  end  of  the  planning 
horizon,  not  the  begirming.  However, 
we  ask  for  comment  on  this  approach 
compared  to  an  alternative  approach 
that  may  provide  a  more  immediate  and 
effective  incentive  to  a  load-serving 
entity  to  take  action  to  provide  for 
future  resources  well  in  advance  of 
facing  a  penalty  or  first  curtailment. 
This  is  to  impose  a  penalty  on  the  load- 
serving  entity  immediately  (that  is,  in 
year  2004  to  continue  the  example  in  an 
earlier  footnote)  if  it  fails  to  submit  a 
satisfactory  plan  to  meet  its  2007 
resource  adequacy  requirement.  We  did 
not  propose  this  option  as  our  first 
choice  because  it  has  some  of  the 
unfavorable  features  of  some  ICAP 
programs  that  focus  more  on  avoiding 
immediate  penalties  than  on  motivating 
long  term  resoiuce  development. 
However,  we  ask  for  conunents  on  the 
merits  of  this  alternative  approach. 

537.  As  presented,  the  Independent 
Transmission  Provider  audits  the  plan 
of  each  load-serving  entity  only  at  the 
beginning  of  the  planning  period  (in 
2004  in  the  example  above).  We  are 
concerned  that  a  load-serving  entity 
may  submit  a  satisfactory  plan  but  fail 
to  fully  implement  the  plan.  The 
proposal  permits  but  does  not  require 
the  Independent  Transmission  Provider 
to  audit  each  year  the  progress  of  the 
load-serving  entity  in  implementing  its 
plan,  and  we  ask  whether  we  should 
explicitly  require  this.  If  the  load- 
serving  entity's  progress  is 
unsatisfactory,  shoidd  the  Independent 
Transmission  Provider  find  that  it  fails 
to  satisfy  its  resource  adequacy 
requirement?  If  the  load-serving  entity 
implements  its  plan  but  some  of  its 
resources  fail  to  perform  when  needed 
during  a  shortage,  should  that  load- 
serving  entity,  in  addition  to  having  a 
greater  need  for  spot  market  energy  at  a 
presiunably  higher  spot  market  price, 
also  be  subject  to  either  of  the 
enforcement  mechanisms  set  out  above? 

538.  Another  featiue  of  our  proposal 
is  that  it  would  not  affect  electric 
service  from  the  self-generation  and 
bilateral  contracts  of  a  load-serving 
entity  that  fails  to  meet  its  resource 
adequacy  requirement  (except  that  it 
would  be  subject  to  a  penalty  price 
during  a  shortage  for  balancing  energy 
in  the  spot  energy  market).  We  ask  for 
comment  on  whether  this  proposal 
unduly  weakens  the  incentive  to 
develop  regional  resoiu-ces  and  whether, 
in  the  alternative,  the  Independent 
Transmission  Provider  should  first 
ciulail  service  to  the  load  serving 
entities  that  failed  to  meet  their  share  of 
the  resource  adequacy  requirement. 


including  transmission  service  fi-om 
resources  acquired  outside  the  spot 
market,  ft'eeing  up  those  resoiux;es  for 
the  use  of  those  that  planned 
adequately. 

539.  Finally,  our  proposed 
enforcement  mechanisms  are  designed 
to  create  an  incentive  to  avoid  a  future 
penalty  or  first  ciutailment.  During  the 
public  outreach  process  for  developing 
this  proposed  rule,  some  conunenters 
recommended  a  stronger  Independent 
Transmission  Provider  role  in 
compliance  with  a  mandatory  resovuce 
adequacy  requirement.  One  proposal  is 
for  the  Commission  to  require  the 
Independent  Transmission  Provider  to 
procure  resoiuce?  on  behalf  of  load- 
serving  entities  that  fail  to  meet  fully 
their  requirement  and  charge  them  for 
the  cost  of  the  resources.^^e  Another  is 
for  us  to  require  the  Independent 
Transmission  Provider  to  either  (1) 
calculate  an  expected  capacity 
deficiency  and  purchase  the  call  options 
necessary  to  meet  the  adequacy 
requirement  on  behalf  of  the  load- 
serving  entities,  allocating  costs  pro 
rata,  or  (2)  require  load-serving  entities 
to  purchase  reserves  at  the  price 
produced  by  an  Independent 
Transmission  Provider-run  auction.^^^ 

540.  These  approaches  have 
advantages  as  well  as  disadvantages. 
Among  the  advantages  are  that  they 
provide  a  greater  assxu-ance  of  achieving 
adequate  resoiuxes  and  avoid  the 
possible  pitfalls  of  applying  penalty 
rates  or  first  curtailment.  Among  the 
disadvantages  are  that  they  take  away 
one  demand  response  option,  namely 
curtailment,  from  the  range  of  policy 
choices.  Also,  the  latter  approaches 
appear  to  require  the  Independent 
Transmission  Provider  to  take  a  position 
in  the  capacity  market,  which  places  the 
Independent  Transmission  Provider  in  a 
role  that  may  be  incompatible  with  its 
independence.  ^  ^s 

541.  What  is  the  effect  of  these 
alternate  enforcement  mechanisms  on 
the  incentives  and  business  risks  of  the 


236  See.  e.g.,  Electricity  Market  Design  and 
Structure,  Docket  No.  RMOl-1 2-000.  comments  of 
Reliant  Resources,  Inc.,  filed  May  3,  2002,  at  pages 
11-12,  in  Docket  No.  RMOl-12-000. 

23'  See.  e.g.,  Electricity  Market  Design  and 
Structure,  Docket  No.  RMOl-12-000,  comments  of 
Mirant  Americas,  Inc.  and  Mirant  Americas  Energy 
Marketing,  L.P.  filed  May  2.  2002. 

23«  They  also  raises  difficult  jurisdictional 
questions,  in  that  Commission  has  regulated  the 
seller's  side  of  wholesale  transactions  and  the  states 
have  regulated  the  buyer's  side.  Under  some  of 
these  proposals,  we  would  have  to  distinguish  a 
transmission  penalty  levied  by  the  Independent 
Transmission  Provider  for  a  load-serving  entity's 
failure  to  procure  the  resources  needed  to  maintain 
transmission  security  from  a  Commission-enforced 
mandatory  purchase  of  reserves  by  the  load-serving 
entity. 
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load  serving  entities  in  the  region?  Is 
there  another  enforcement  mechanism 
that  is  both  appropriate  and  effective? 

6.  Regional  Flexibility 

542.  We  propose  to  apply  the 
requirement  set  out  above  to  all  regions, 
including  regions  that  already  have  an 
ICAP  requirement  that  has  been 
previously  approved  by  the 
Commission.  This  requirement  would 
replace  the  current  ICAP  program. 

543.  Some  regulators,  customers,  and. 
market  participants  have  expressed 
dissatisfaction  with  the  ICAP  models 
presently  in  place.  Some  customers 
view  ICAP  as  an  added  cost  with  no 
tangible  benefits;  they  assert  that  the 
commodity  being  traded  has  little  value 
because  customers  are  paying  for 
installed  capacity  but  not  receiving  any 
greater  assurance  that  generation 
adequacy  is  maintained.  Some 
conunenters  say  that,  in  some  ICAP 
programs,  a  generator  can  receive  an 
ICAP  payment  and  later  be  released 
fi-om  the  ICAP  obligation  for  a  relatively 
small  penalty  to  sell  its  capacity  in 
another  market  with  a  high  wholesale 
price. 

544.  Existing  local  generators  are  said 
to  have  preferential  ability  to  participate 
in  the  ICAP  market.  The  ICAP  payment 
goes  to  the  existing  generators  and  does 
not  necessarily  lead  others  to  enter  the 
market  to  increase  capacity.  Depending 
on  how  the  ICAP  rules  are  designed, 
existing  generators  may  be  able  to 
exercise  market  power,  forcing  up  ICAP 
prices.  In  some  markets,  trading  has 
been  so  thin  at  times  that  there  is  a 
question  about  whether  there  is  a 
competitive  market  price. 

545.  In  some  such  cases,  the  ISO  has 
intervened  to  set  the  price 
administratively,  and  market 
participemts  are  concerned  that  the  price 
does  not  reflect  the  forward  value  of 
generating  capacity.  Some  contend  that 
prices  in  the  spot  markets  and  bilateral 
markets,  including  long-term  forward 
contract  markets,  appear  to  be  not  well 
correlated  with  ICAP  market  prices. 

546.  The  generators  object  to  ICAP 
price  controls.  Some  power  generators 
see  short-term  ICAP  payments  as 
providing  inadequate  assurance  of 
capital  cost  recovery  to  motivate  new 
investment.  They  prefer  longer-term 
contracts  to  ensure  that  their  investment 
costs  will  be  recovered. 

547.  Finally,  many  parties  object  that 
ICAP  focuses  on  power  generation, 
ignoring  the  potential  of  demand 
response. 

548.  Although  we  propose  that  every 
region  must  adopt  oui  approach,  this 
approach  offers  significant  regional 
flexibility.  Our  approach  allows  each 


region  to  set  its  own  level  of  resource 
adequacy,  set  its  own  planning  horizon, 
and  select  from  a  combination  of  supply 
and  demand  response  resources  for 
meeting  its  needs. 

549.  Our  proposal  permits  but  does 
not  require  a  region  to  have  its 
Independent  Transmission  Provider 
establish  a  market  for  acquiring  and 
trading  adequate  resources.  We  believe 
that  the  bilateral  market  and  other 
means  can  be  adequate  for  acquiring 
and  trading  resources.  Nevertheless,  we 
ask  for  comment  on  whether,  under  the 
approach  to  resource  adequacy 
proposed  here,  we  should  require  an 
Independent  Transmission  Provider  to 
create  a  market  to  facilitate  load-serving 
entities  meeting  their  resource  adequacy 
requirement  efficiently. 

550.  Despite  the  flexibility  of  our 
proposed  approach,  regions  with  a 
historical  reliance  on  a  tight  pool  for 
sharing  reserve  may  argue  for  a 
continuation  of  some  form  of  ICAP 
program.  We  ask  for  comment  on  how 
existing  Commission-approved  ICAP 
mechanisms  can  be  transitioned  and 
modified  so  as  to  be  made  consistent 
with  our  resource  adequacy  proposal 
here  without  disrupting  financial 
commitments  made  under  existing 
rules.  What  are  the  disadvantages  of 
particular  elements  of  the  ICAP 
approach  that  should  be  avoided  in  the 
approach  proposed  here?  Do  any  of  the 
enforcement  proposals  or  alternatives 
discussed  above  re-introduce  any  such 
disadvantageous  elements? 

K.  State  Participation  in  RTO 
Operations 

551.  States  have  an  important  role  in 
the  process  of  creating  and  sustaining  an 
efficient  competitive  wholesale  market 
for  electricity.  The  Commission  has 
already  established  state-federal  RTO 
panels  as  a  forum  for  the  Commission 
and  state  commissioners  to  discuss 
issues  related  to  RTO  development. 
However,  there  currently  is  not  a  formal 
process  for  state  representatives  to 
engage  in  a  similar  dialogue  with  the 
independent  entity  that  will  operate  the 
electric  grid  under  Standard  Market 
Design.  Therefore,  the  Commission  is 
proposing  to  establish  a  formal  role  for 
state  representatives  to  participate  on  an 
ongoing  basis  in  the  decision-making 
process  of  these  organizations. 

552.  We  envision  that  the 
Independent  Transmission  Provider  that 
operates  the  grid  would  have  a  Regional 
State  Advisory  Committee.  The  Regional 
State  Advisory  Committee  should  be 
formed  and  should  have  direct  contact 
with  the  governing  board,  in  a  maimer 
which  recognizes  its  public  interest 
responsibilities,  and  be  designed  to 


provide  the  board  as  well  as  market 
participants  and  the  Commission  with  a 
consensus  view  from  states  in  th«'  area. 
The  specifics  of  how  this  advisnrv 
committee  would  be  formed  and  operate 
would  be  decided  on  a  regional  basis. 
This  coordinated  oversight  will  ensure 
fulfillment  of  federal  public  interest 
responsibilities  in  a  manner  that 
includes  the  views  of  states  throughout 
the  region.  In  this  regard,  we  also 
encourage  the  participation  of  Canadian 
provincial  authorities  in  this  process. 

553.  We  take  note  of  the  recent  report 
by  the  National  Governors'  Association 
entitled  "Interstate  Strategies  for 
Transmission  Planning."  which 
recommends  establishing  'Multi-State 
Entities"  to  facilitate  state  coordination 
on  transmission  planning,  certification, 
and  siting  at  a  regional  level.- '"  The 
report  recognizes  the  critical  role  states 
currently  play  in  siting  as  well  as  the 
need  to  address  regional  needs.  The 
institution  we  propose  here  appears 
complementary  to  the  National 
Governors  Association's 
recommendation.  In  fact,  it  may  be 
useful  to  have  a  single  Regional  State 
Advisory  Committee  rather  than 
separate  committees  for  siting  and  other 
issues.  We  seek  comment  on  whether 
there  should  be  a  single  Regional  State 
Advisory  Committee,  or  separate 
committees  for  siting  and  other  issues. 
We  also  seek  comment  on  how  the  state 
representatives  should  be  selected  [e.g.. 
whether  the  governor  should  select 
them  or  some  other  process  should  be 
used). 

554.  The  Regional  State  Advisor)- 
Committee  may  work  with  the  regional 
transmission  organization  to  seek 
regional  solutions  to  issues  that  may  fall 
under  federal,  state,  or  shared 
jurisdiction,  which  may  include  but  are 
not  limited  to: 

a  Resource  adequacy  standards; 

b.  Transmission  planning,  expansion; 

c.  Rate  design  and  revenue 
requirements; 

d.  Market  power  and  market  monitoring: 

e.  Demand  response  and  load 
management; 

f.  Distributed  generation  and 
interconnection  policies; 

g.  Energy  efficiency  and  environmental 
issues; 

h.  RTO  management  and  budget  review . 

Further  duties  may  evolve  with  the 
development  and  operation  of  the 
regional  councils. 

555.  As  discussed,  the  Commission  is 
proposing  to  require  that  the 
independent  entity  that  operates  the 


""Available  in  http://i\'WM:ng.org/center/ 
divisions/ 
l.naa.C    issue    BRIEFaD    4110.00.html 
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markets  under  Standard  Market  Design 
will  have  a  Market  Monitoring  Unit 
(MMU).  The  MMU  will  be  required  to 
report  directly  to  the  Commission  and 
the  independent  governing  board  of  the 
Independent  Transmission  Provider. 
The  MMU  should  also  provide  its 
reports  directly  to  the  Regional  State 
Advisory  Committee.  Finally,  because  of 
the  regional  natiue  of  these 
organizations,  there  are  many  new 
issues  involving  rate  design  and  revenue 
requirements.  We  believe  that  the 
Regional  State  Advisory  Committees  can 
bring  a  valuable  regional  perspective  to 
these  issues  and  should  play  a  role  in 
deciding  these  issues  in  partnership 
with  the  Commission.  Once  the 
advisory  committees  are  established,  we 
intend  to  work  with  them  to  establish 
protocols  for  deciding  these  regional 
rate  issues.  Additionally,  the 
Independent  Transmission  Provider  will 
be  required  to  develop  regional  plans  for 
transmission  planning  and  expansion. 
We  believe  this  is  also  an  area  where  the 
Regional  State  Advisory  Committee  can 
bring  a  valuable  regional  perspective 
and  should  be  consulted  in  developing 
these  regional  plans. 

L.  Governance  for  Independent 
Transmission  Providers 

556.  The  Commission  has  previously 
recognized  the  importance  of 
independent  governance  of  regional 
organizations  in  both  Order  No.  888  and 
Order  No.  2000.  In  Order  No.  888,  the 
Commission  required  that  ISO 
governance  be  structured  in  a  fair  and 
non-discriminatory  manner  and  that  the 
ISO  be  independent  of  any  individual 
market  participant  or  any  one  class  of 
participants.  The  Commission  also 
required  that  the  ISO's  rules  of 
governance  should  prevent  control,  and 
appearance  of  control,  of  decision- 
making by  any  class  of  participants. 
Order  No.  2000  built  upon  and  extended 
this  independence  requirement  to  RTOs. 
In  Order  No.  2000,  we  reaffirmed  our 
commitment  to  independence  as  a 
bedrock  principle  for  regional 
organizations,  and  in  this  rulemaking 
we  find  that  our  commitment  to 
independence  also  is  critical  to  the 
successful  implementation  of  Standard 
Market  Design.  Compliance  with  the 
independence  requirement  of  Order  No. 
2000  is  based  on  the  independence  of 
the  Board  of  Directors  and  all  employees 
of  the  RTO.  The  governance 
requirements  for  the  Board  of  Directors 
is  critical  to  ensuring  that  the  RTO  is 
independent  and  that  the  RTO's 
interests  are  aligned  with  the  interests  of 
the  market  as  a  whole  rather  than  with 
particular  market  participants  of  classes 
or  market  participants.  While  we  did 


not  mandate  detailed  governance 
requirements  for  RTO  boards  in  Order 
No.  2000,  we  stated  that  we  would 
review  on  a  case-by-case  basis  the  RTO 
governance  proposals  and  judge  them 
against  the  overarching  standard  that 
the  RTO's  decisionmaking  process  must 
be  independent  of  individual  market 
participants  and  classes  of  market 
participants.  We  also  requifted  an  audit 
of  the  independence  of  an  ISO's 
governance  process  two  years  after  its 
approval  as  an  RTO.^^o 

557.  The  Commission  has  considered 
on  a  case-by-case  basis  whether 
individual  RTO  proposals  satisfy  the 
Commission's  requirements  for 
independence.  2"!  We  have  required 
changes  where  they  did  not.242 
However,  we  are  concerned  that  the  lack 
of  more  definitive  guidance  from  the 
Commission  on  governance  may  be 
hindering  the  development  of  larger 
RTOs.  Also,  we  are  concerned  that  the 
existing  stakeholder  process  may  not 
provide  adequate  representation  fer  all 
market  participants  and  interested 
parties.  The  lack  of  adequate 
representation  may  hinder  development 
of  alternative  energy  resources,  such  as 
distributed  generation,  renewable 
energy,  or  demand  response  programs, 
since  these  programs  may  be  contrary  to 
the  business  interests  of  certain  market 
participants.  Therefore,  we  are 
proposing  to  require  that  all 
Independent  Transmission  Providers 
satisfy  specific  governance 
requirements.  Specifically,  we  are 
proposing  to  more  clearly  define  the 
responsibilities  of  the  Board  of 
Directors,  more  clearly  define  the  role  of 
stakeholders  in  selection  of  the  board 
and  in  the  management  of  the 
Independent  Transmission  Provider, 
and  to  establish  a  process  that  would  be 
used  for  selecting  the  Board  of  Directors 
by  Independent  Transmission  Providers. 

1.  Responsibilities  of  the  Board  of 
Directors 

558.  As  we  have  previously  stated  in 
both  Order  No.  888  and  Order  No.  2000, 
it  is  critical  that  the  board  be 
independent.  The  board's  primary 
responsibility  is  to  ensure  that  the 
markets  operated  by  the  Independent 
Transmission  Provider  are  operated  in  a 
fair,  efficient  and  non-discriminatory 


-*°  See  California  Operational  Audit  of  the 
California  Independent  System  Operator  issued 
January  25,  2002  in  PA02-1-000  and  Order 
Concerning  Governance  of  the  California 
Independent  System  Operator  100  FERC  161,059 
(2002). 

2«>  See  Avista  Corporation,  et  al...  95  FERC 
161.114(2001). 

2*2  See  Carolina  Power  &  Light  Company,  94 
FERC  161,273  (2001). 


maimer.  The  board's  focus  should  be  on 
the  interests  of  the  wholesale  market, 
not  the  interests  of  particular  market 
participants  or  classes  of  market 
participants.  The  board  should  not  be 
regarded  as  a  partner  or  a  contractor  of 
the  market  participants.  Further,  the 
board  should  be  composed  of  members 
that  are  not  part  of  the  management  of 
the  Independent  Transmission  Provider. 
This  Commission  has  the  overall 
responsibility  for  the  function  of  the 
wholesale  electric  market,  including 
setting  overall  policy  for  the  market. 
Independent  Transmission  Providers  are 
public  utilities  subject  to  the 
Commission's  jurisdiction  imder  the 
Federal  Power  Act  because  they  own, 
control  or  operate  jurisdictional 
transmission  facilities  and  will 
administer  jurisdictional  wholesale 
energy  markets.  In  order  to  carry  out  the 
functions  required  by  Standard  Market 
Design,  the  board  must  be  fully 
independent  of  any  market  participants. 
The  board  is  responsible  for  overseeing 
the  Independent  Transmission 
Provider's  administration  of  the  tariff 
and  market  rules  that  have  been 
approved  by  the  Commission.  It  also 
must  monitor  the  operation  of  the 
markets  within  its  region  to  identify 
problems,  e.g.,  the  ability  to  exercise 
market  power,  and  to  propose  solutions. 
In  both  of  these  areas,  the  board  is 
accoimtable  to  the  Conunission,  not  the 
market  participants  and  should  ensure 
the  following:  system  reliability  and 
operating  efficiency,  efficiently 
functioning  markets,  and  short-  and 
long-term  planning  objectives.  Indeed, 
the  board  should  ensure  that  any 
instance  of  perceived  or  real  market 
power  or  market  dysfunction  is  reported 
directly  and  immediately  by  the  MMU 
to  the  Commission. 

559.  An  important  implication  of 
these  principles  is  that  the  board  must 
not  be  a  stakeholder  board  with  industry 
segments  given  specific  seats  on  the 
board.  The  interest  of  all  board  members 
should  be  a  well-functioning  market, 
not  representation  of  a  specific  industry 
segment.  Similarly,  board  members 
must  have  no  financial  interests  in 
market  participants  so  that  there  is  no 
appearance  of  bias  or  benefit. 

2.  Stakeholder  Participation 

560.  Stakeholders  have  an  important 
role  in  advising  the  boards  of 
Independent  Transmission  Providers. 
Most  current  regional  organizations 
have  established  stakeholder 
committees  that  act  either  as  advisors  or 
in  some  cases  vote  on  proposals  that  go 
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before  the  board.  2*3  We  continue  to 
believe  that  an  active  stakeholder 
process  is  needed  and  that  to  fully 
satisfy  the  independence  principles  of 
Standard  Market  Design,  Uiese 
stakeholder  committees  must  be  used  to 
advise  the  Board  of  Directors  rather  than 
function  as  a  decision  making  body. 

561.  We  are  concerned  that  the 
current  composition  of  these  advisory 
committees  may  not  adequately 
represent  all  segments  of  the  industry. 
The  current  structure  of  many  ISO 
stakeholder  committees  tends  to 
replicate  the  functions  of  vertically 
integrated  utilities.  For  example,  PJM 
currently  has  five  classes,  Generation 
Owners,  Transmission  Owners,  Other 
Suppliers,  Electric  Distributors,  and 
End-Use  Customers.  Foxu-  of  these 
classes  represent  interests  that  would 
benefit  from  higher  levels  of  demand. 
Only  one  represents  customers  or  end- 
users,  and  none  represents  demand-side 
technologies  or  alternative  load  control 
services  such  as  demand  resource 
management.  This  sector  structure 
could  discourage  the  introduction  of 
changes  that  implement  new  demand 
management  technologies  and  services, 
one  of  the  biggest  potential  outgrowths 
of  the  move  towards  a  competitive 
market.  Financial  entities,  which  are 
usually  financial  trading  firms  such  as 
banks  or  other  financial  institutions  that 
provide  the  needed  capital  to  the 
industry,  are  also  poorly  represented,  if 
at  all.  Therefore,  we  propose  to  require 
that  an  Independent  Transmission 
Provider  approved  by  the  Commission 
must  have  at  a  minimum  committees 
that  reflect  six  stakeholder  classes:  (1) 
Generators  and  marketers,  (2) 
transmission  owners  (this  sector  would 
include  vertically  integrated  utilities), 

(3)  transmission-dependent  utilities,^'*'* 

(4)  public  interest  groups  [e.g., 
consumer  advocates,  environmental 
groups,  citizen  participation),  (5) 
alternative  energy  providers  (e.g., 
distributed  generation,  demand 
response  technologies,  renewable 
energy),  and  (6)  end-users  and  retail 
energy  providers  (i.e.,  load-serving 
entities  that  do  not  own  transmission  or 
distribution  assets).  In  addition,  we 
propose  to  require  that  there  be  a 
separate  Regional  State  Advisory 
Committee  that  would  advise  the  board. 


2*3  In  Order  No.  2000,  23  required  that  these  types 
of  stake  holder  committees  be  advisory  in  RTOs. 
This  meant  that  the  board  would  have  the  ability 
to  propose  changes  to  market  rules  to  the 
commission  whether  those  changes  we  approved  by 
the  stakeholder  committees.  We  propose  to 
continue  this  policy  for  Independent  Transmission 
Providers. 

2*<  These  are  utilities  that  must  take  transmission 
service  finm  public  utilities  to  provide  retail  service 
to  their  customers. 


We  believe  that  six  stakeholder  classes 
provides  better  representation  for 
certain  market  participants,  e.g., 
transmission-dependent  utilities  and 
new  technologies  that  have  not  been 
adequately  represented  in  th^past. 
Also,  we  propose  that  a  company 
(including  all  of  its  affiliates)  may  have 
a  representative  in  only  one  stakeholder 
sector.  For  example,  a  vertically 
integrated  utility  that  has  a  marketing 
affiliate  would  have  to  choose  whether 
it  would  be  represented  in  the 
transmission  owner  sector  or  the 
generator/marketer  sector.  This  will 
prevent  large  corporations  from 
dominating  sector  representation  by 
placing  their  affiliates  and  subsidiaries 
in  several  sectors.  Initially,  the  company 
would  be  allowed  to  choose  which 
sector  it  wished  to  join.  However, 
requests  to  change  sectors  may  be 
subject  to  limitations  to  avoid  frequent 
changes  that  could  be  used  to  affect 
sector  voting  results  for  advisory  actions 
recommended  to  the  board.  For 
example,  the  corporation  may  be 
required  to  decide  which  sector  it  will 
join  on  an  annual  basis.  This  would 
allow  corporations  to  change  sectors  to 
reflect  changes  in  corporate  business 
models,  but  not  allow  frequent  changes 
that  could  be  used  to  change  voting 
results  on  particular  proposals.  We  also 
seek  comment  on  whether  or  imder 
what  circumstances,  a  stakeholder  class 
should  be  able  to  take  an  issue  directly 
to  the  board  outside  the  stakeholder 
process. 

3.  Initial  Selection  Process  for  Board  of 
Directors 

562.  The  initial  selection  process  for 
the  Board  of  dfrectors  must  be 
structured  to  ensure  that  board  members 
are  independent  and  have  expertise  in 

a  variety  of  transmission  and  electric 
market  areas.  We  propose  that  the- 
following  process  be  used.^^s 

563.  First,  the  qualifications  of  the 
board  members  should  be  established. 
We  believe  it  is  important  that  the 
qualifications  be  more  widely  focused 
than  just  experience  with  electric 
transmission  systems.  Experience  in 
additional  areas  such  as  risk 
management,  generation  planning  and 
operation,  or  technology  and  innovation 
would  provide  the  board  with  a  wider 
background  of  knowledge  in  areas 
crucial  to  market  development.  We 
propose  that  board  candidates  be 
required  to  have  experience  in  one  or 


2*^  We  are  not  proposing  any  specific 
requirements  on  the  number  of  board  members.  We 
anticipate  that  the  board  will  have  between  five  and 
nine  members,  which  is  consistent  with  the  current 
size  of  the  Board  of  Directors  for  ISOs  and  proposed 
for  RTOs. 


more  of  these  fields:  senior  corporate 
leadership  of  a  major  publicly  traded 
company;  professional  disciplines  of 
finance,  accounting,  or  law;  electrical 
engineering;  regulation  of  utilities; 
transmission  system  operation  or 
planning;  trading  or  risk  management: 
information  technology;  and  generation 
planning  or  operation.  The  candidate 
could  have  experience  in  the  electric 
industry  in  either  an  Investor-Owned 
Utility  or  public  power  entity.  The 
objective  is  to  have  a  board  that 
collectively  possesses  experience  in      " 
many,  if  not  all,  of  these  areas. 

564.  Board  members  or  their 
immediate  families  should  not  have 
current  or  recent  ties  (within  the  last 
two  years)  as  a  director,  officer  or 
employee  of  a  market  participant  in  the 
region  or  its  affiliates.  Board  members  or 
their  immediate  families  should  also  not 
have  direct  business  relationships  with 
market  participants  or  their  affiliates. 
Finally,  to  the  extent  that  the  board 
member  owns  stocks  or  bonds  of 
companies  that  are  market  participants, 
these  must  be  divested  within  six 
months  of  being  elected  to  the  board. 
Prior  to  divestiture,  the  board  member 
would  not  be  able  to  participate  in  any 
decisions  affecting  that  market 
participant  or  its  affiliates.  These 
requirements  are  necessary-  to  ensure 
that  the  board  member  does  not  have 
any  financial  interest  in  a  market 
participant  that  could  influence  the 
board  member's  decision.  We  propose 
that  board  members,  their  immediate 
families  and  senior  management  be 
required  to  fill  out  annual  financial 
disclosure  statements  to  ensure  that 
there  is  no  conflict  of  interest.  The 
financial  disclosure  statements  would 
be  available  for  audit  by  the 
Commission. 

565.  Second,  a  nationally  recognized 
search  firm  should  be  retained  by  the 
nominating  committee  to  identify 
candidates  that  satisfy  these  criteria. 
The  search  firm  should  supply  at  least 
two  names  for  each  available  board  seat. 
The  use  of  a  nationally  recognized 
search  firm  to  develop  the  list  of 
potential  board  members  helps  ensure 
the  integrity  of  the  process  since  the 
search  firm  would  not  have  a  financial 
interest  in  proposing  candidates  that 
represent  specific  market  participants  or 
classes  of  market  participants.  The 
search  firm  should  not  have  a 
significant  ongoing  business 
relationship  with  the  market 
participants  in  the  region.  The  search 
firm  must  disclose  to  the  nominating 
committee  any  ongoing  business 
relationships  it  has  with  market 
participants  in  the  region. 
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566.  A  nominating  committee 
composed  of  two  members  from  each  of 
the  stakeholder  classes  would  be  formed 
to  review  the  list  of  candidates 
presented  by  the  search  firm.  The 
nominating  committee  would  vote  for 
the  individual  board  candidates  as 
follows.  Each  nominating  committee 
member  would  have  the  right  to  cast 
votes  equal  to  the  number  of  open  board 
seats.  A  member  shall  not  cast  more 
than  one  vote  for  any  one  candidate  and 
is  not  required  to  cast  all  of  its  votes. 

567.  Board  seats  are  filled  by  a  simple 
majority.  Candidates  with  the  highest 
vote  totals  are  elected  to  open  board 
seats.  Ties  for  the  last  open  board  seats 
will  have  a  runoff  subject  to  the  same 
rules  as  the  initial  selection  process. 
The  elected  board  members  would  vote 
to  designate  one  of  the  members  as 
Chairman  of  the  Board.  We  seek 
comment  on  whether  the  Chief 
Executive  Officer  of  the  Independent 
Transmission  Provider  should  be  a  non- 
voting member  of  the  board. 

568.  We  recognize  that  allowing  a 
vote  on  candidates  by  stakeholders 
could  be  perceived  as  allowing  a  sector 
to  dominate  the  board  selection  process 
or  result  in  less  than  a  fully 
independent  board.  While  we  recognize 
the  concern,  we  believe  that  it  is 
important  that  stakeholders  have  a  voice 
in  the  selection  process.  We  do  not 
believe  that  it  is  the  Commission's  role 
to  be  the  primary  decision-maker  in 
determining  the  candidates  that  are 
selected  for  the  board.  We  seek 
comment  on  what  protections  should  be 
built  into  the  selection  process  to  ensure 
that  a  class  of  market  participants  does 
not  dominate  the  stakeholder  voting 
process.  Nevertheless,  we  solicit 
comment  on  whether  to  require  the 
nominating  committee  to  vote  on  an 
entire  slate  of  candidates  rather  than  on 
individual  candidates. 

4.  Succession  of  Board  Members 

569.  The  governance  process  also 
needs  to  include  ongoing  procedures  for 
the  selection  of  new  board  members.  We 
believe  that  the  process  should  seek  to 
maintain  a  degree  of  continuity  of  board 
membership  to  ensuire  stability  and 
consistency  in  decisioimiaking,  while  at 
the  same  time  ensiiring  that  the  board 
does  change  membership  over  time  to 
allow  the  introduction  of  new 
viewpoints  and  encourage  iimovation. 

570.  To  accomplish  these  two 
objectives,  we  propose  that  the  board 
members  have  staggered  terms. 
Approximately  half  of  the  first  board 
shoiUd  have  initial  terms  of  four  years. 
The  remaining  board  members  should 
have  initial  terms  of  three  years.  All 
subsequent  board  members'  terms  will 


be  for  four  years.  The  staggered  terms 
will  provide  a  degree  of  continuity  to 
the  board  in  its  decision  making 
process.  We  seek  comment  on  whether 
the  proposed  staggered  terms  would 
lead  to  too  rapid  a  turnover  in  the 
composition  of  the  board.  Board 
members  would  be  permitted  to  serve 
no  more  than  two  consecutive  terms. 
This  limitation  will  ensure  that  there 
will  be  a  change  in  board  membership 
over  time  to  allow  for  the  introduction 
of  board  members  with  different 
experience. 

571.  The  same  process  that  was  used 
to  select  the  initial  Board  of  Directors 
would  be  used  in  the  selection  process 
for  subsequent  board  members  in  the 
case  of  resignation,  death  or  removal  for 
cause.  Namely  a  nationally  recognized 
search  firm  would  be  retained  to 
identify  board  candidates.  A  nominating 
committee  would  be  formed  to  review 
the  list  of  candidates  and  propose  new 
board  members. 

572.  When  the  first  set  of  board 
members  terms  start  expiring  a  two 
stage  process  would  be  used  for  electing 
board  members.  First,  existing  board 
members  whose  terms  are  expiring 
would  indicate  whether  they  wished  to 
remain  on  the  board  for  a  second  term. 
The  stakeholders  would  vote  on 
whether  these  existing  board  members 
would  remain  on  the  Board  of  Directors. 
Second,  if  there  were  any  remaining 
vacancies,  then  a  search  firm  would  be 
retained  to  provide  candidates  for  the 
vacant  seats  on  the  Board  of  Directors. 
The  same  process  that  was  used  for 
filling  the  initial  Board  of  Directors 
would  be  used  for  filling  these 
vacancies. 

5.  Mergers  of  Independent  Transmission 
Providers 

573.  We  propose  the  following  initial 
governance  structure  in  the  event  of  a 
merger  of  ISOs,  RTOs  or  Independent 
Transmission  Providers.  Initially,  the 
board  members  of  the  newly  formed 
entity  will  be  comprised  of  a  nimiber  of 
board  members  from  each  of  the 
respective  organizations  in  addition  to 
new  members.  We  propose  that  there 
should  be  equal  representation  from 
each  former  organization  plus  an  equal 
nimiber  of  new  board  members,  ^'•s  This 
type  of  composition  will  provide  the 
new  merged  Independent  Transmission 
Provider  with  the  expertise,  knowledge 
and  experience  during  start-up  while 
new  board  members  would  bring  fresh 
ideas  and  perspective.  The  members 
from  the  existing  boards  will  be  chosen 


2**  For  example,  a  nine  member  board  Sor  a 
merger  of  two  RTOs  would  reflect  3  members  bom 
each,  of  the  former  RTOs  plus  three  new  members. 


by  their  respective  boards,  after 
consultation  with  stakeholders  on  the 
expertise  and  experience  needed  by  the 
new  organization. 

574.  A  nominating  committee  will 
nominate  all  candidates  (except  the 
initial  members  that  originate  from  the 
original  boards  of  ISOs,  RTOs  or 
Independent  Transmission  Providers) 
for  the  initial  election  of  new  board 
members.  The  initial  nominating 
committee  will  be  composed  of  two 
board  members  from  each  of  the 
respective  merging  organizations  and 
the  Chairs  of  two  committees 
representing  market  operations, 
reliability  and/or  management. 

M.  System  Security 

575.  System  security  is  critical  to  the 
reliable  operation  of  the  interstate 
transmission  grid.  Wholesale  electric 
grid  operations  are  highly 
interdependent,  and  a  failure  of  one  part 
of  the  generation,  transmission,  or  grid 
management  system  can  compromise 
the  reliable  operation  of  a  major  portion 
of  the  regional  grid.  The  wholesale 
electric  market  relies  on  the  continuing 
reliable  operation  of  not  only  physical 
grid  resources,  but  also  the  operational 
infrastructure  of  monitoring,  dispatch 
and  market  software  and  systems. 
Because  of  this  mutual  vuhierability  and 
interdependence,  it  is  necessary  to 
safeguard  the  electric  grid  and  market 
resources  and  systems  by  establishing 
minimum  standards  for  public  utilities 
that  own,  control  or  operate  facilities 
used  for  transmitting  electric  energy  in 
interstate  commerce  as  well  as  entities 
that  use  these  facilities. 

576.  NERC's  Critical  Infrastructure 
Protection  Advisory  Group  has  recently 
developed  a  set  of  recommended 
minimiun  requirements  (standards)  for 
securing  information  assets  that  support 
grid  reliability  and  market  operations 
and  the  physical  enviroiunents  in  which 
these  information  assets  operate.  These 
standards  are  designed  to  ensure  that 
the  entity  has  a  basic  security  program 
protecting  the  electric  grid  and  market 
from  the  impact  of  acts,  either 
accidental  or  malicious,  that  could 
cause  wide-ranging  harmful  impacts  on 
grid  operations.  These  standards  would 
be  administered  through  an  annual  self- 
certification  due  January  31,  2004,  and 
every  January  31  thereafter.  The 
proposed  form  for  the  self-certification 
is  attached  as  Appendix  G. 

577.  We  propose  to  require  that  all 
public  utilities  that  have  tariffs  on  file 
with  the  Conmiission  must  file  the  self- 
certification  by  January  31,  2004,  and 
every  January  31  thereafter. 
Additionally,  on  and  after  February  1, 
2004,  as  a  condition  of  receiving 
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transmission  service  provided  by  a 
public  utility  that  owns,  controls  or 
operates  transmission  facilities,  a 
customer  must  demonstrate  that  it  has  a 
basic  security  program  in  place.  The 
customer  can  satisfy  this  requirement  by 
supplying  the  public  utility  with  a  copy 
of  the  executed  self-certification  form. 
.  In  the  case  of  entities  seeking 
transmission  service  that  are  not  public 
utilities  subject  to  the  Commission's 
regulations,  the  entity  would  still  be 
required  to  demonstrate  that  it  has  a 
basic  security  program  in  place  to 
receive  transmission  services.  This 
could  be  done  by  suppl)ring  the 
transmission  provider  with  an  executed 
self-certification  using  the 
Commission's  form.  Alternatively,  the 
transmission  provider  and  the  customer 
could  develop  an  alternative 
arrangement  for  ensuring  that  the 
customer  has  a  basic  security  program 
in  place. 

578.  Finally,  when  the  SMD  Tariff  is 
implemented,  we  propose  to  extend  the 
requirement  to  cover  the  additional 
services  being  provided  by  the 
Independent  Transmission  Provider.  At 
that  time,  any  customer  seeking  to  buy 
or  sell  through  the  markets  operated  by 
the  Independent  Transmission  Provider 
or  take  transmission  service  iinder  the 
Network  Access  Service  would  be 
required  to  demonstrate  that  it  has  a 
basic  security  program  in  place. 

579.  We  expect  that  these  standards 
will  be  revised  and  refined  over  time  in 
light  of  changes  in  technology  and 
operational  experience  with  the 
standards.  Therefore,  the  regidations 
will  also  identify  the  specific  version 
number  of  the  system  security 
standards.  When  NERC  revises  the 
standards,  the  revisions  will  be  filed 
with  the  Commission.  The  Commission 
will  issue  a  Notice  that  it  is  considering 
revising  the  updated  system  security 
standards,  and  we  will  seek  comments 
on  the  proposed  changes.  These  seciirity 
standards  for  electric  market 
participants  can  be  found  in  Appendix 
G,  along  with  the  proposed  self- 
certification  form,  discussed  above. 

V.  Implementation 

580.  The  Commission  proposes  to 
find  in  th^  Final  Rule  that  rates,  terms 
and  conditions  of  transmission  service 
and  wholesale  electric  sales  that  do  not 
comport  with  the  regulations  adopted 
by  the  Final  Ride  are  unjust, 
unreasonable  or  undidy  discriminatory. 
Many  of  the  elements  included  in 
Standard  Market  Design  will  require 
computer  software  development  and 
changes  that  public  utilities  may  not  be 
able  to  fully  implement  for  a  couple  of 
years.  The  Conunission's  objective  is  to 


have  Standard  Market  Design 
implemented  on  all  jurisdictional 
transmission  systems  no  later  than 
September  30,  2004,  or  such  time  as  the 
Commission  may  establish.  The 
Commission  does  not  believe  it  is  in  the 
public  interest  to  delay  implementation 
of  the  remedial  action  to  cure  undue 
discrimination  or  to  develop  necessary 
infrastructure  imtil  the  time  when  all  of 
the  software  changes  necessary  for 
standard  market  design  are  completed. 
Consequently,  the  Commission  proposes 
a  multi-step  process  that  will  be  used  to 
bring  these  rates,  terms  and  conditions 
of  service  into  conformity  with  the 
regulations. 

30  Days  After  Effective  Date  of  Final 
Rule 

581.  The  Commission  will  require  all 
public  utilities  that  own,  control  or 
operate  interstate  transmission  facilities 
to  begin  discussions  with  stakeholders 
and  state  representatives  within  30  days 
after  the  effective  date  of  the  Final  Rule 
about  how  they  will  implement  the 
transition  process  and  comply  with  the 
requirements  of  the  Final  Rule.  These 
discussions  should  address  selection  of 
an  Independent  Transmission  Provider 
that  will  manage  the  transmission 
facilities,  establishment  of  a  regional 
state  advisory  coinmittee,  development 
of  a  regional  transmission  planning  and 
expansion  program,  development  of  a 
long-term  resource  adequacy 
requirement  and  identification  of  areas 
such  as  load  pockets  where  mitigation 
or  appropriate  infr-astructure  will  be 
necessary. 

July  31.  2003 

582.  The  Commission  recognizes  that 
it  has  accepted  many  changes  to  the  pro 
forma  tariffs  of  individual  transmission 
providers  that  deviate  from  the  pro 
forma  tariff  contained  in  Order  No.  888. 
To  the  extent  these  changes  involve 
bundled  retail  load  or  give  preference  to 
either  native  load  customers  or  the 
transmission  provider's  use  of  its 
system,  we  propose  to  direct  the 
transmission  provider  to  eliminate 
them.  We  have  revised  the  Order  No. 
888  pro  forma  tariff  to  place  bundled 
retail  load  under  the  open  access 
transmission  tariff,  and  to  eliminate 
undue  preferences  for  native  load 
customers  and  the  transmission  owner's 
use  of  its  own  system.^'*^  The  revised 
Order  No.  888  pro  forma  tariff,  which  is 
referred  to  as  the  Interim  Tariff  in  this 
proposed  rule,  is  attached  as  Appendix 


^*'The  public  utility  would  make  the  revisions  to 
its  currently  effective  Open  Access  Transmission 
Tariff.  The  changes  to  the  Order  No.  888  tariff  are 
intended  to  identify  the  changes  that  must  be  made. 


A.  Pursuant  to  section  206  of  the  FPA, 
we  propose  to  require  all  public  utilities 
that  own,  control  or  operate  facilities 
used  for  the  transmission  of  electric 
energy  in  interstate  commerce  to  file  the 
Interim  Tariff,  no  later  than  July  31 . 
2003.  The  Interim  Tariff  will  become 
effective  on  September  30,  2003.  after 
the  peak  summer  season. 

583.  Although  a  transmission  tariff 
rate  is  already  in  effect  for  all  public 
utilities  that  own,  operate  or  control 
facilities  used  for  the  transmission  of 
electric  energy  in  interstate  commerce, 
we  acknowledge  that  changes  to 
individual  utility  rates  may  be  necessary 
as  a  result  of  the  changes  to  non-rate 
terms  and  conditions  that  the  Interim 
Tariff  requires.  Should  a  public  utility 
determine  that  such  rate  changes  are 
warranted  by  the  new  non-rate  terms 
and  conditions,  it  may  file  a  new  rate 
proposal  pursuant  to  FPA  section  205, 
no  later  than  July  31,  2003.  We  will 
impose  a  blanket  suspension  on  any 
such  filings  that  we  receive  and  msJie 
them  effective,  subject  to  refund,  61 
days  after  they  are  filed. 

584.  We  also  propose  a  new  tariff 
(SMD  Tariff),  attached  as  Appendix  B, 
to  supersede  the  Interim  Tariff  and 
implement  Standard  Market  Design.  The 
new  SMD  Tariff  includes  many  areas  in 
which  the  Independent  Transmission 
Provider  would  propose  provisions 
consistent  with  the  policy  framework 
set  forth  in  the  Final  Rule,  but  designed 
to  meet  the  specific  circumstances  of  the 
region.  We  propose  to  give  regions 
discretion  in  developing  a  transition 
program  for  existing  contracts  that  is 
consistent  with  the  guidelines  set  forth 
in  the  Final  Rule. 

585.  The  Commission  recognizes  that 
public  utilities  will  need  time  to  ensure 
that  transmission  facilities  are  operated 
by  an  Independent  Transmission 
Provider,  implement  Network  Access 
Service,  establish  day-ahead  and  real- 
time markets,  adopt  LMP  for  congestion 
management,  incorporate  market  power 
mitigation  measm-es  customized  for  the 
region,  develop  a  market  monitoring 
program  and  develop  a  resource 
adequacy  requirement  for  the  region. 
Thus,  for  these  requirements  the 
Commission  proposes  a  process  for 
implementation  that  provides  an 
opportunity  for  active  participation  by 
state  representatives  and  market    - 
participants  and  that  gives  the 
Commission  opportunities  to  review 
progress  and  require  changes  if 
sufficient  progress  is  not  being  made. 

586.  To  implement  the  requirements 
of  Standard  Market  Design,  we  propose 
to  require  every  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
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interstate  commerce  to  select  an 
Independent  Transmission  Provider  to 
operate  its  transmission  facilities.  A 
pubUc  utility  may  meet  this  requirement 
by:  (1)  Itself  satisfying  the  definition  of 
Independent  Transmission  Provider;  (2) 
turning  over  its  transmission  facilities  to 
a  Commission-approved  RTO  that  meets 
the  definition  of  Independent 
Transmission  Provider;  or  (3) 
contracting  with  an  entity  that  meets  the 
definition  of  Independent  Transmission 
Provider  to  operate  its  transmission 
facilities. 

587.  The  Commission  will  require  all 
public  utilities  that  own,  operate  or 
control  interstate  transmission  facilities 
to  file  an  Implementation  Plan  for 
compliance  with  the  regulations  no  later 
than  July  31,  2003.  In  the 
Implementation  Plan,  the  public  utility 
must  identify  the  independent  entity 
that  will  serve  as  the  Independent 
Transmission  Provider  for  the 
transmission  facilities  that  the  public 
utility  owns,  controls  or  operates.  (A 
public  utility  that  is  already  a  member 
of  an  entity  that  satisfies  the  definition 
of  Independent  Transmission  Provider 
may  request  a  waiver  from  this 
requirement  in  its  Implementation  Plan 
filing.)  Additionally,  the 
Implementation  Plan  must  include  time 
lines  and  a  proposal  for  compliance 
with  the  long-term  resource  adequacy 
requirements  of  the  Final  Rule.  Further, 
the  Implementation  Plan  must  identify 
the  software  vendor(s)  that  the  public 
utilify  will  use  for  implementation  of 
Standard  Market  Design  and  a  time  line 
that  identifies  implementation 
milestones  and  indicates  the  projected 
timing  of  their  completion.  The 
Commission  wants  to  ensure  that  the 
cost  of  implementation  of  Standard 
Market  Design  is  reasonable,  and 
intends  to  closely  monitor  the 
expenditures  incurred  to  implement  the 
Final  Rule.  Therefore,  we  propose  to 
require  that  all  public  utilities  include 
in  their  Implementation  Plan  a  detailed 
estimate  of  their  projected  cost  of 
implementing  the  Final  Rule.  The 
estimate  should  include  projected 
software  costs  as  well  as  other  costs  that 
the  public  utility  may  incur.  The  public 
utilify  will  also  be  required  to  file  status 
reports  on  the  Implementation  Plan  on 
a  quarterly  basis.  The  Commission  will 
review  the  Implementation  Plans  and 
quarterly  reports  to  ensiu-e  compliance 
with  the  regulations.  Also,  the 
Commission  will  establish  appropriate 
procedures,  if  needed,  for  resolving 
concerns  of  state  representatives  and 
market  participants. 

588.  The  Commission  recognizes  that 
some  public  utilities  will  be  able  to 
implement  Standard  Market  Design 


more  quickly  than  others.  The  dates 
proposed  in  the  Implementation  Plan 
should  reflect  the  level  of  changes  that 
are  required.  The  Commission  intends 
to  be  flexible  in  setting  compliance 
dates  for  Standard  Market  Design.  The 
Commission  expects  that  those  public 
utilities  that  do  not  require  significant 
changes  could  implement  Standard 
Market  Design  much  sooner  than  others. 
While  the  Commission's  abjective  is  to 
have  Standard  Market  Design  in  place 
everywhere  by  September  30,  2004,  it 
will  consider  requests  to  extend  this 
date  if  the  public  utilify  can  document 
that  additional  time  is  necessary. 

589.  Finally,  the  public  utilify  must 
cooperate  with  others  in  its  region  to 
have  a  Regional  State  Advisory 
Committee  in  place  by  July  31,  2003. 

Six  Months  After  Effective  Date  of  Final 
Rule 

590.  The  Commission  proposes  to 
require  all  public  utilities  that  own, 
control  or  operate  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  to  begin  a  regional 
transmission  planning  process  within 
six  months  and  produce  a  plan  within 
one  year  of  the  effective  date  of  the 
Final  Rule.  This  will  be  an  intermediate 
step  in  the  process  of  satisfying  the 
planning  and  expansion  requirements 
contained  in  section  35.34(k){7)  of  the 
Conunission's  regulations.^^'*  The 
Independent  Transmission  Provider  will 
take  over  this  process  when  it  becomes 
operational. 

December  1 ,  2003  and  September  30, 
2004 

591.  Pursuant  to  section  206  of  the 
FPA,  by  December  1,  2003  all 
Independent  Transmission  Providers 
will  be  required  to  file  the  SMD  Tariff, 
including  language  that  explains  the 
Independent  Transmission  Provider's 
proposals  for  market  monitoring,  market 
power  mitigation,  long-term  resource 
adequacy,  transmission  planning  and 
expansion,  transmission  pricing  and  any 
changes  to  the  SMD  Tariff  necessary  to 
accommodate  regional  needs.  The  filing 
must  also  indicate  the  date,  which  must 
be  no  later  than  September  30,  2004,  or 
such  date  as  the  Commission  may 
establish,  when  the  Independent 
Transmission  Provider  will  be  able  to 
fully  implement  Standard  Market 
Design.  The  Commission  must  approve 
the  tariff  filing  before  the  Independent 
Transmission  Provider  will  be  able  to 
implement  Standard  Market  Design.  We 
anticipate  acting  on  these  filings  on  a 
timely  basis  so  that  the  Independent 
Transmission  Providers  will  know 


"«  18  CFR  35.34(k)(7)  (2002). 


several  months  before  the  planned 
implementation  date  any  changes  that 
are  required  in  these  filings. 

592.  As  a  result  of  the  changes 
required  by  the  Final  Rule,  the 
Independent  Transmission  Provider  or 
transmission  owners  may  believe  that 
other  changes  are  needed  in  their 
transmission  rates  for  jurisdictional 
service.  Transmission  owners  and 
Independent  Transmission  Providers 
shoidd  file  these  t3rpes  of  changes  under 
section  205  of  the  FPA  at  least  60  days 
prior  to  the  date  on  which  they  propose 
to  implement  Standard  Market  Design. 
The  Commission  intends  the 
implementation  process  to  be  a 
collaborative  one.  The  Commission 
directs  public  utilities  to  meet  with 
stakeholders  and  state  commissions  on 
a  regular  basis  to  discuss  the  changes 
that  are  necessary  to  comply  with  the 
Final  Rule.  Based  on  the  filings  that  are 
received,  the  Commission  may  also 
establish  technical  conferences, 
mediation  efforts  or  other  procedures  as 
necessary  to  ensure  that  cdl  public 
utilities  that  own,  control  or  operate 
interstate  transmission  facilities  will  be 
operating  under  Standard  Market  Design 
no  later  than  September  30,  2004,  or 
such  time  as  the  Commission  may 
establish. 

593.  Further,  the  Commission  intends 
this  phased  compliance  process  to 
encourage  joint  compliance  filings. 
Public  utilities  may  submit  a  single, 
joint  application  to  meet  the 
requirements  of  Standard  Market 
Design,  and  Independent  Transmission 
Providers  may  make  necessary  filings  on 
behalf  of  their  public  utility  members. 
Such  joint  filings  may  streamline  the 
compliance  process  and  reduce  its  costs. 

January  31,2004 

594.  The  Commission  proposes  to 
require  all  public  utilities  to  provide 
assurances  to  the  Independent 
Transmission  Provider  with  which  they 
are  affiliated  that  the  public  utilities 
comply  with  minimum  security 
standards.  We  propose  to  require  public 
utilities  that  have  transmission  tariffs  on 
file  with  the  Commission  to  file  the  self- 
certification  of  compliance  with  securify 
standards  that  is  attached  as  Appendix 
G.  The  self-certification  must  be 
submitted  by  January  31,  2004,  and 
every  January  31  thereafter.  On  and  after 
February  1,  2004,  any  transmission 
customer  (including  a  non-jurisdictional 
entity)  that  seeks  to  receive  transmission 
service  from  a  public  utilify  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce  must  provide 
assurances  to  the  transmission  provider 
that  it  has  a  basic  sectuify  system  in 
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place.  This  may  be  done  by  providing 
the  transmission  provider  with  a  copy  of 
the  executed  self-certification  form,  or 
the  transmission  provider  and  customer 
may  make  alternate  arrangements. 
Following  the  implementation  of 
Standard  Market  Design,  we  propose  to 
extend  this  self-certification 
requirement  to  apply  to  any  customer 
seeking  to  buy  or  sell  through  the 
Independent  Transmission  Provider's 
markets  or  take  Network  Access  Service. 

VI.  Public  Comment  Procedures 

595.  The  Commission  invites 
interested  persons  to  submit  comments, 
data,  views  and  other  information 
concerning  matters  set  out  in  this 
proposed  rule.  To  facilitate  the 
Commission's  review  of  the  comments, 
the  Commission  requests  commenters  to 
provide  an  executive  summary  (not  to 
exceed  ten  pages)  of  their  positions.  To 
the  greatest  degree  possible, 
commenters  should  use  the  topic 
headings  that  the  proposed  rule  uses 
and  arrange  their  comments  in  the  order 
of  topics  presented  in  this  proposed 
rule,  and  cite  the  specific  referenced 
paragraph  niunbers.  Commenters  should 
identify  separately  any  additional  issues 
that  they  may  wish  to  address. 
Commenters  should  double-space  their 
comments.  Comments  must  refer  to 
Docket  No.  RMOl-1 2-000,  and  may  be 
filed  on  paper  or  electronically  via  the 
Internet.  The  Commission  must  receive 
all  comments  no  later  than  October  15, 
2002.  Comments  should  include  an 
executive  summary  that  should  not 
exceed  ten  pages.  Those  filing 
electronically  do  not  need  to  make  a 
paper  filing.  Reply  comments  will  not 
be  entertained. 

596.  Those  making  paper  filings 
should  submit  the  original  and  14 
copies  of  their  comments  to  the  Office 
of  the  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 

597.  The  Commission  strongly 
encoiuages  electronic  filings. 
Commenters  filing  their  comments  via 
the  Internet  must  prepare  their 
comments  in  WordPerfect,  MS  Word, 
Portable  Dociunent  Format,  or  ASCII 
format  (see  http://www.ferc.gov/ 
documents/electronicfilinginitiative/efi/ 
efi.htm,  in  particular  "User  Guide").  "To 
file  the  document,  access  the 
Commission's  Web  site  at  www.ferc.gov 
and  click  on  "e-Filing"  and  then  follow 
the  instructions  for  each  screen.  First 
time  users  will  have  to  establish  a  user 
name  and  password.  The  Commission 
will  send  an  automatic  acknowledgment 
to  the  sender's  e-mail  address  upon 
receipt  of  comments.  User  assistance  for 
electronic  filing  is  available  at  202-208- 


0258  or  by  e-mail  to  efiling@ferc.gov.  Do 
not  submit  comments  to  the  e-mail 
address. 

598.  The  Commission  will  place  all 
comments  in  the  Conunission's  public 
files  and  they  will  be  available  for 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE., 
Washington,  DC  20426,  during  regular 
business  hours.  Additionally,  all 
comments  may  be  viewed,  printed,  or 
downloaded  remotely  via  the  Internet 
through  FERC's  home  page  using  the 
FERRIS  link. 

VH.  Regulatory  Flexibilify  Act 

599.  The  Regulatory  Flexibility  Act  ^^n 
requires  rulemakings  to  contain  either  a 
description  and  analysis  of  the  effect 
that  the  proposed  rule  will  have  on 
small  entities  or  a  certification  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

600.  This  rule  applies  to  public 
utilities  that  own,  control  or  operate 
interstate  transmission  facilities,  not  to 
electric  utilities  per  se.  The  total 
number  of  public  utilities  that,  absent 
waiver,  would  have  to  modify  their 
current  open  access  transmission  tariffs 
by  filing  the  Interim  Tariff  is  176."o  of 
these  only  6  public  utilities,  or  less  than 
two  percent,  dispose  of  4  million  MWh 
or  less  per  year.^si  We  do  not  consider 
this  a  substantial  number,  and  in  any 
event,  these  small  entities  may  seek 
waiver  of  the  Standard  Market  Design 
Final  Rule  requirements.^sz 

601.  With  respect  to  the  Interim 
Tariff,  the  Commission  will  specify 
precisely  the  terms  and  conditions  that 
public  utilities  will  have  to  incorporate 
into  their  existing  tariffs,  and  this  will 
considerably  reduce  the  burden  of 
modifying  transmission  tariffs.  In  order 
to  implement  the  SMD  Tariff,  every 


"9  5  U.S.C.  607-612  (1994). 

25°  The  sources  for  tliis  figure  are  FERC  Form  No. 
1  and  FERC  Form  No.  1-F  data. 

«'  Id. 

-^^  The  Regulatory  Flexibility  Act  defmes  a 
"small  entity"  as  "one  which  is  independently 
owned  and  operated  and  which  is  not  dominant  in 
its  field  of  operation."  See  5  U.S.C.  601(3)  and 
601(6)  (1994);  15  U.S.C.  632(a)(1)  (1994).  In  Mid- 
Tex  Elec.  Coop.  v.  FERC.  773  F.2d  327,  340-343 
(D.C.  Cir.  1985),  the  court  accepted  the 
Commission's  conclusion  that,  since  virtually  all  of 
the  public  utilities  that  it  regulates  do  not  fall 
within  the  meaning  of  the  term  "small  entities"  as 
defined  in  the  Regulatory  Flexibility  Act,  the 
Commission  did  not  need  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with  its  proposed 
rule  governing  the  allocation  of  costs  for 
construction  work  in  progress  (CWIP).  The  CWIP 
rules  applied  to  all  public  utilities.  The  Standard 
Maricet  Design  rules  will  apply  only  to  those  public 
utilities  that  own,  control  or  operate  interstate 
transmission  facilities.  These  entities  are  a  subset  of 
the  group  of  public  utilities  found  not  to  require 
preparation  of  a  regulatory  flexibility  analvsis  for 
the  CWIP  rule. 


public  Utility  that  owns,  controls  or 
operates  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  must  (a)  meet  the 
definition  of  Independent  Transmission 
Provider,  (b)  turn  over  the  operation  of 
its  transmission  facilities  to  a  regional 
transmission  organization  that  meets  the 
definition  of  Independent  Transmission 
Provider,  or  (c)  contract  with  an  entity 
that  meets  the  definition  of  Independent 
Transmission  Provider  to  operate  its 
transmission  facilities.  We  do  not  expect 
that  any  entity  that  must  file  an  SMD 
Tariff  would  be  a  small  entity  as  defined 
by  the  Regulatory  Flexibility  Act. 

602.  We  do  not,  therefore,  believe  that 
the  requirement  of  filing  the  Interim 
Tariff  and  SMD  Tariff  will  impose  a 
significant  economic  impact  on  small 
entities.  Consequently,  the  Commission 
certifies  that  this  proposed  rule  will  not 
have  a  significant  economic  impact 
upon  a  substantial  number  of  small 
entities. 

Vm.  Environmental  Statement 

603.  In  furtherance  of  the  National 
Environmental  Policy  Act  of  1969.  the 
Commission  will  prepare  an 
environmental  assessment  (EA)  that  will 
consider  the  environmental  impacts  of 
the  proposed  rule.  A  notice  of  intent  to 
prepare  the  EA,  including  a  request  for 
comments  on  the  scope  of  the  EA  and 
notice  of  a  public  scoping  meeting  was 
issued  on  July  26,  2002.2^3 

IX.  Public  Reporting  Burden  and 
Information  Collection  Statement 

604.  The  Commission  is  submitting 
the  following  collections  of  information 
contained  in  this  proposed  rule  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  under  section  3507(d) 
of  the  Paperwork  Reduction  Act  of  1995. 
The  Commission  identifies  the 
information  provided  under  Part  35  as 
FERC-516. 

605.  The  Commission  solicits 
comments  on  the  Commission's  need  for 
this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility  and  clarify  of  the  information 
that  the  Commission  will  collect,  and 
any  suggested  methods  for  minimizing 
respondent's  burden,  including  the  use 
of  automated  information  techniques. 


2^3  Notice  of  Intent  to  Prepare  an  Environmental 
Assessment  and  Request  for  Comments  on  the 
Scope  of  Issues  to  be  Addressed  for  the  Prop<js«Kl 
Rulemaking  on  Electricity  Market  Design  and 
Structure.  Docket  No.  RMOl-12-000  (July  26.  2002). 
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The  burden  estimates  for  complying 
with -this  proposed  rule  are  as  follows: 

I 


Data  collection 


FERC-516 


Totals 


'Rounded  off. 


Respondent 


All  public  utilities  that 
own,  operate  or 
control  transmission 
facilities. 


All  public  utilities  that 
own,  operate  or 
control  transmission 
facilities. 


All  public  utilities  that 
own,  operate  or 
control  transmission 
facilities. 


Document 


(no  document  re- 
quired). 


Recipient 


Stakeholders  and 
state  representa- 
tives. 


Revisions  to  Order 
No.  888  tariff  (In- 
terim Tariff)  or  re- 
quest for  waiver  of 
this  requirement. 


FERC 


Implementation  plan 
for  compliance  with 
proposed  regula- 
tions. 


FERC 


Public  utilities  Quarterly  Reports  I  FERC 


Transmission  Provider 


Proposed  tariff  lan- 
guage. 


Transmission  Provider 


Section  205  filing  re- 
questing approval  of 
adjustment  of  rev- 
enue requirement 
(optional). 


FERC 


FERC 


Number  of  re- 
spondents 


176 

176 

12 


Numt>er  of 
responses 


Hours  per 
response 


•1,199 

3 

164 


1,366 


Total  annual 
hours 


211,024 
2,112 
1,968 


215,104 


Required  content 


Public  utilities  must  discuss  with  stake- 
holders and  state  representatives  how 
they  will  implement  the  transition  process 
and  comply  with  the  Final  Rule: 

1.  Selection  of  Independent  Transmission 
Provider. 

2.  Establishment  regional  state  advisory 
committee. 

3.  Development  of  regional  transmission 
planning  /expansion  program. 

4.  Development  of  a  long-term  resource  ade- 
quacy requirement. 

5.  Identification  of  areas  where  mitigation  or 
appropriate  infrastructure  will  be  needed. 


Tariff  language  to  place  servk%  to  bundled 
retail  customers  under  OATT,  eliminate 
preferences  for  native  load  and  for  a  trans- 
mission provider's  own  use  of  its  system. 


1.  Identify  Independent  Transmission  Pro- 
vider (or  request  waiver  of  this  require- 
ment). 

2.  Time  lines  and  proposed  procedures  for 
regional  transmission  planning  process. 

3.  Time  line  and  proposal  for  compliance 
with  long-term  resource  adequacy  require- 
ments. 

4.  Identify  software  vendor(s)  to  be  used  for 
implementation  of  SMD. 

5.  Implementation  time  line  showing  pro- 
jected timing  and  completion  of  milestones 
for  software  development. 

6.  Detailed  estimate  of  costs  of  implementing 
SMD. 


Hours  per  response 


430  hours 


182  hours 


193  hours 


Implementation  Plan  Status 


1.  SMD  Tariff,  including  proposed  language 
for  market  monitoring  and  market  power 
mitigatron;  tong-tenn  resource  adequacy; 
transmission  planning  and  expansion; 
changes  to  SMD  Tariff  needed  to  accom- 
modate regk>nal  needs. 

2.  Date  by  which  transmission  provider  will 
fully  implement  SMD. 


Section  205  filing  demonstrating  that  trans- 
mission provkJer's  revenue  requirement 
shoukJ  be  adjusted  to  recover  additkjnai 
costs  associated  with  conversk>n  pre- 
Order  No.  888  contracts  to  sen/k:e  under 
new  tariff  and  allocatbn  of  congestion  rev- 
enue rights  directly  to  customers. 


3  hours 


124  hours 


*lf  respondent  deckles 
to  submit  a  §205  fil- 
ing, the  burden  is 
already  covered 
under  existing  re- 
quirements 
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Respondent 

Document 

Recipient 

■-  ■ ' 

Required  content                            Hours  per  response 

Transmission  Pro- 

Participator Generator 

FERC  

1 .  Identify  noncompetitive  conditions  in  which     34  hours 

vider/participating 

agreements. 

generator  would  have  to  seltschedule  or 

generators. 

supply  all  capacity  to  spot  markets.              j 
2.  Specify  bid  caps  that  would  apply  to  gen-  ! 

erator's  day-ahead  and  real-time  bids. 

Transmission  Provider 

Reliability  proposals  ... 

FERC  

Proposal  regarding  implications  of  each  reli-    63  hours 
ability  procedure  (e.g.  curtailment)  for  mar- 
ket prices  in  energy  and  ancillary  services 
mari<et5. 

Transmission  Provider 

Transmission  Expan- 

FERC   

Have  in  place  a  regional  transmission  plan-     120  hours 

sion  Plan. 

ning   process   and   complete   first   trans- 
mission  expansion   plan   pursuant  to   18 
CFR  35.34(k)(7). 

Mart<et  Monitoring  Unit 

Initial  competitive  mar- 

FERC   ^. 

1 .  Identify  load  pockets  that  require  different    78  hours 

ket  analysis. 

bid  mitigation  triggers. 
2.  Identify  generators  that  may  be  required 
for  reliability. 

Maritet  Monitoring  Unit 

Annual  report  on  mar- 

FERC &  Independent 

1 .   General  description — maricet  operations,  ,  86  hours 

ket  operations. 

Transmission  Pro- 
vider's Goveming 
Board. 

supply  and  demand,  mari<et  pnces 

2.  Analysis  of  market  structure  and  partici- 
pant behavior. 

3.  Evaluation  of  effectiveness  of  mitigation 
measures  taken. 

4.  Overall  assessment  of  maricet  efficiency. 

5.  Evaluation  of  barriers  to  entry  for  gener- 
ating, demand-side,  and  transmission  re- 

- 

sources. 

6.  Recommended  changes  to  mari<et  design 

or  mari<et  power  mitigation  measures  to 

improve  martlet  perfomnance. 

Load  serving  entitles  .. 

Resource  adequacy 

RTO  

Report  and  document  plan  to  meet  share  of    38  hours 

report. 

regional  adequacy  requirement. 

RTOs 

Regkwal  Demand 

RTO  

Regional  demand  forecast  for  Its  region  for    To  be  determined 

Forecast. 

the  planning  horizon. 

All  publk:  utilities  with 

Self-certificatk}n  of 

FERC  

Completed  and  executed  fonn  contained  in    2  hours 

a  transmission  tariff 

compliance  with 

Appendix  G  to  Notice  of  Proposed  Rule- 

on file  with  the 

system  security 

making. 

Commissk>n. 

standards. 

All  publk:  utilities  with 

Annual  recertification 

FERC  

Completed  and  executed  form  contained  in     .5  hours 

a  transmission  tariff 

of  compliance  with 

Appendix  G  to  Notice  of  Proposed  Rule- 

on file  with  the 

system  security 

making. 

Commissk>n. 

standards. 

Total  Annual  Hours  for  Collection  (reporting  -«■  record  keeping  (if  appropriate)  =  215,104  hours. 


Information  Collection  Costs 

606.  Because  of  the  regional 
differences  and  the  various  staffing 
levels  that  will  be  involved  in  preparing 
the  dociunentation  (legal,  technical  and 
support)  the.  Commission  is  using  an 
hourly  rate  of  $50  to  estimate  the  costs 
for  filing  and  other  administrative 
processes  (reviewing  instructions, 
adjusting  existing  ways  to  comply  with 
previously  applicable  instructions  or 
requirements,  training  personnel  to  be 
able  to  respond  to  the  information 
collection,  searching  data  sources, 
completing  and  transmitting  the 
collection  of  information  and 


conducting  outreach  sessions  with  all 
affected  entities)  associated  with  this 
proposed  rule.  The  estimated  cost  is 
anticipated  to  be  $10,755,200  (215,104 
hours  X  $50)  for  this  portion  of  the  rule. 

607.  In  addition,  there  is  a  separate 
component  that  must  also  be  considered 
when  implementing  the  requirements  of 
this  proposed  rule,  the  costs  for 
information  technology  (IT)  needed  to 
implement  the  SMD  Tariff.  The  number 
of  entities  to  be  impacted  at  this  phase 
of  the  rule's  implementation  will  be 
fewer  than  at  the  Interim  Tariff  stage, 
but  is  still  unknown  at  this  time. 
Further,  several  entities  are  already 


developing  or  employing  softwcire  that 
may  be  sufficient  to  implement  the  SMD 
Tariff,  and  the  entities'  software 
packages  are  at  different  stages  of 
development.  There  are  also  regional 
differences  to  consider  (as  noted  above) 
with  respect  to  labor  compensation.  For 
these  reasons,  the  Commission  seeks 
comments  on  the  anticipated  costs  for 
IT  development  associated  with  this 
proposed  rule.  When  preparing  their 
estimates,  commenters  should  take  into 
consideration  design,  procurement  and 
operation  costs  for  the  following:  (1) 
Data  collection  systems  (including 
monitors,  detection  systems,  control 
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systems  and  other  equipment  necessary 
to  obtain  information  or  data  of  interest, 
as  well  the  facilities  and  equipment 
necessary  to  house  and  operate  such 
systems);  (2)  data  management  systems 
necessitated  by  the  data  collection{s) 
(including  computers  and  other 
hardware,  programs  and  other  software, 
storage  media  and  facilities);  and  (3) 
data  reporting  systems  necessitated  by 
the  information  collection  (including 
electronic  links,  installing  and  operating 
the  reporting  components  of  an 
information  management  system  and 
the  burden  of  maximizing  public 
accessibility).  These  investments  in 
information  technology  are  for  systems 
whose  useful  lifetime  exceeds  the 
expiration  of  the  data  collection  (which 
must  be  reviewed  and  approved  by 
OMB  after  three  years),  so  the  costs  for 
this  reporting  burden  needs  to  be 
estimated  based  on  the  costs  of  a  longer 
lived  investment.  OMB  regulations 
require  OMB  to  approve  certain 
information  collection  requirements 
imposed  by  agency  rule.^''''  Accordingly, 
pursuant  to  OMB  regulations,  the 
Commission  is  providing  notice  of  its 
proposed  information  collections  to 
OMB. 

Title:  FERC-516,  Electric  Rate 
Schedule  Filings. 

Action:  Proposed  Data  Collections. 

OMB  Control  No.:  1902-0096. 

The  applicant  shall  not  be  penalized 
for  failure  to  respond  to  this  collection 
of  information  unless  the  collection  of 
mformation  displays  a  valid  OMB 
control  number. 

Respondents:  Business  or  other  for 
profit. 

Frequency  of  Responses:  One  time. 

Necessity  ojlnfonna  tion  .The 
proposed  rule  would  revise  the 
requirements  contained  in  18  CFR  part 
35.  The  Conunission  is  seeking  to 
standardize  wholesale  electric  market 
design  and  transmission  service.  The 
Commission  proposes  to  develop  a 
standardized  set  of  electricity  market 
rules  that  reflects  many  of  the 
reconunendations  and  suggestions 
elicited  from  all  market  participants. 

608.  The  proposed  SMD  rules  are 
intended  to  have  a  generally  positive 
impact  on  these  market  participants.  For 
example,  the  proposed  SMD  rules  will 
facilitate  direct  dealings  between  market 
participants  who  want  to  secure  long- 
term  bilateral  power  supply 
arrangements.  The  proposed  SMD  rules 
will  also  facilitate  short-term 
transactions  that  are  made  in  the  spot 
market  to  make  up  for  imbalances 
(differences)  between  scheduled 
electricity  supplies  that  were  matched 


2M  See  5  CFR  1320.11  (2002). 


to  projected  load  levels,  and  the  load 
levels  that  actually  develop.  Through 
these  proposed  SMD  rules,  sellers  will 
be  able  to  more  effectively  sell  into  the 
market  and  buyers  will  be  able  to  more 
efficiently  buy  from  the  market  because 
they  will  not  need  to  be  directly 
matched  up  at  the  last  minute  on  a  real- 
time hoiu-ly  and  day-ahead  basis.  In 
addition,  the  proposed  SMD  rules  will 
bolster  the  ability  of  many  smaller 
customers,  as  well  as  larger  customers, 
to  profitably  participate  in  programs 
designed  to  encourage  reductions  in 
loads  to  offset  electricity  supply 
shortages.  Finally,  the  proposed  SMD 
rules  will  foster  the  trading  of 
transmission  rights  among  transmission 
customers  that  will  allow  them  to  hedge 
against  transmission  congestion 
surcharges. 

609.  Up  to  1 76  public  utilities  that 
own,  operate  or  control  transmission 
would  be  required  to  implement  the 
Commission's  SMD  Rule.  The  revised 
open  access  transmission  component  of 
the  SMD  Rule  would  be  incorporated  as 
an  interim  amendment  to  the  existing 
transmission  tariffs  of  all  jurisdictional 
transmission  providers  operating  in 
interstate  commerce.  Independent 
Transmission  Providers  would  also  be 
required  to  file  SMD  Tariffs  contained 
in  the  Final  Rule  to  implement  Network 
Access  Service  and  Standard  Market 
Design.  To  the  extent  an  affected  public 
utility  participates  in  an  RTO.  or 
contracts  with  an  Independent 
Transmission  Provider,  the  RTO  or 
Independent  Transmission  Provider 
would  make  the  required  filing  on 
behalf  of  the  affected  public  utility. 
Public  utilities  also  will  be  permitted  to 
file  Implementation  Plans  jointly  with 
other  utilities.  Further,  the  Conunission 
proposes  to  entertain  requests  for 
waivers  of  the  requirement  to  make 
compliance  filings.  These  features  of  the 
proposed  rule  would  lessen  the 
incidence  of  SMD  compliance  filings. 
We  have  estimated  for  purposes  of  this 
analysis  that  RTOs  and  ITPs  may 
number  from  5  to  12  entities  in  the 
lower  48  states. 

Internal  Review:  The  Commission  has 
assured  itself,  by  means  of  internal 
review,  that  there  is  specific,  objective 
support  for  the  burden  estimates 
associated  with  the  information 
requirements.  The  Commission's  Office 
of  Markets,  Tariffs  and  Rates  will  use 
the  data  included  in  filings  imder 
Sections  203  and  205  of  the  Federal 
Power  Act  to  evaluate  efforts  for  the 
interconnection  and  coordination  of  the 
United  States  electric  transmission 
system  and  to  ensure  the  orderly 
formation  and  operation  of  a  standard 
design  in  wholesale  electric 


transmission  markets,  as  well  as  for 
general  industry  oversight.  These 
information  requirements  conform  to 
the  Commission's  plan  for  efficient 
information  collection,  communication, 
and  management  within  the  electric 
power  industry. 

610.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 
Commission.  888  First  Street.  NE., 
Washington  DC  20426  [Attention 
Michael  Miller,  Capital  Planning  and 
Policy  Group,  Phone:  (202)  502-8415, 
fax:  (202)  208-2425,  e-mail: 
michael.miUer®ferc.gov.] 

611.  Please  send  your  comments 
concerning  the  collection  of 
information{s)  and  the  associated 
burden  estimates  to  the  contact  listed 
above  and  to  the  Office  of  Management 
and  Budget.  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503  (Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-7856,  fax:  (202)  395- 
7285). 

X.  Document  Availability 

612.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportunity  to 
view  and/or  print  the  contents  of  this 
document  via  the  Internet  through 
FERC's  home  page  {http://wwwjerc.gov) 
and  in  FERC's  Public  Reference  Room 
diuing  normal  business  hours  (8:30 
a.m.,  to  5  p.m.  Eastern  time)  at  888  First 
Street,  NE.,  Room  2A.  Washington.  DC 
20426. 

613.  From  FERC's  home  page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  document  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  dociunent 
in  FERRIS,  type  the  docket  niunber  of 
this  document,  excluding  the  last  three 
digits  in  the  docket  number  field.User 
assistance  is  available  for  FERRIS  and 
"the  FERC's  Web  site  during  normal 
business  hours  from  our  Help  Line  at 
(202)  208-2222  (e-mail  to 
WebMaster®ferc.gov)  or  the  Public 
Reference  at  (202)  208-1371  Press  0, 
TTY  (2020)  208-1659  (e-mail  to 
public.reference.room@ferc.gov). 

List  of  Subjects  in  18  CFR  Part  35 

Electric  power  rates.  Electric  utilities. 
Electricity,  Reporting  and  recordkeeping 
requirements. 
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By  direction  of  the  Commission. 
Commissioner  Breathitt  concurred  with  a 
separate  statement  attached. 
Magalie  R.  Salas, 
Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  Part  35, 
Chapter  I.  Title  18,  Code  of  Federal 
Regulations,  as  follows. 

Regulatory  Text 

PART  3&— RUNG  OF  RATE 
SCHEDULES 

1.  The  authority  citation  for  Part  35 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  791a-«25r,  2601- 
2645;  31  U.S.C.  9701;  42  U.S.C.  7101-7352. 

2.  Part  35  is  amended  by  adding  a 
new  Subpart  G,  Procedures  and 
Requirements  Regarding  Non- 
Discriminatory  Open  Access 
Transmission  Services  and  Standard 
Market  Design,  including  new  §§  35.35, 
35.36,  35.37  and  35.38  to  read  as 
follows: 

Subpart  G — Procedures  and  Requirements 
Regarding  Non-Discriminatory  Open 
Access  Transmission  Services  and 
Standard  Marlcet  Design 

35.35  Standard  Market  Design  Tariff. 

35.36  Market  monitoring  and  market  power 
mitigation. 

35.37  Long-term  electric  energy  resource 
adequacy. 

35.38  Long-term  transmission  planning  and 
expansion. 

Subpart  G — Procedures  and 
Requirements  Regarding  Non- 
Discriminatory  Open  Access 
Transmission  Services  and  Standard 
Marltet  Design 

§  35.35    Standard  IMarket  Design  Tariff. 

(a)  Applicability.  This  section  applies 
to  any  public  utility  that  owns,  controls 
or  operates  facilities  used  for  the 
transmission  of  electric  energy  in 
interstate  commerce  and  to  any 
Independent  Transmission  Provider. 

(b)  Definitions — 

(1)  Independent  Transmission 
Provider.  As  used  herein  the  term 
Independent  Transmission  Provider 
shall  mean  any  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce,  that  administers 
the  day-ahead  and  real-time  energy  and 
ancillary  services  markets  in  connection 
with  its  provision  of  transmission 
services  pursuant  to  the  pro  forma  tariff 

contained  in  Order  No. ,  FERC 

'  Stats.  &  Regs.  H (Final  Rule  on 

Electricity  Market  Design  and 
Structure),  and  that  is  independent  (i.e.. 
has  no  financial  interest,  either  directly 
or  through  an  affiliate,  as  defined  in 


section  2(a)(ll)  of  the  Public  Utility 
Holding  Company  Act  (15  U.S.C. 
79b(a)(ll)).  in  any  market  participant  in 
the  region  in  which  it  provides 
transmission  services  or  in  neighboring 
regions). 

(2)  Market  Participant.  As  used  herein 
the  term  Market  Participant  shall  mean: 

(i)  Any  entity  that,  either  directly  or 
through  an  affiliate,  sells  or  brokers 
electric  energy,  or  provides  ancillary 
services  to  the  Independent 
Transmission  Provider,  unless  the 
Commission  finds  that  the  entity  does 
not  have  economic  or  commercial 
interests  that  would  be  significantly 
affected  by  the  Independent 
Transmission  Provider's  actions  or 
decisions;  and 

(ii)  Any  other  entity  that  the 
Commission  finds  has  economic  or 
commercial  interests  that  would  be 
significantly  affected  by  the 
Independent  Transmission  Provider's 
actions  or  decisions. 

(c)  Non-discriminatory  open  access 
transmission  services  and  stemdard 
market  design. 

(1)  Every  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  commerce,  shall  provide  non- 
discriminatory open  access  services 
through  the  interim  tariff  contained  in 
Order  No. ,  FERC  Stats.  &  Regs. 

H (Final  Rule  on  Electricity  Market 

Design  and  Structure)  no  later  than 
September  30.  2003.  Such  tariff  shall 
remain  on  file  with  the  Commission 
until  it  is  superseded  by  the  pro  forma 

tariff  contained  in  Order  No. ,  FERC 

Stats.  &  Regs.  1 (Final  Rule  on 

Electricity  Market  Design  and 
Structure). 

(2)  To  implement  the  requirements  of 
Non-Discriminatory  Open  Access 
Transmission  Services  and  Standard 
Market  Design,  every  public  utility  that 
owms,  controls  or  operates  facilities 
used  for  the  transmission  of  electric 
energy  in  interstate  commerce  must 
meet  the  definition  of  Independent 
Transmission  Provider,  turn  over  the 
operation  of  its  transmission  facilities  to 
a  regional  transmission  organization,  as 
defined  in  §  35.34(b)(1)  of  this  title,  that 
meets  the  definition  of  Independent 
Transmission  Provider,  or  contract  with 
an  entity  that  meets  the  definition  of 
Independent  Transmission  Provider  to 
operate  its  transmission  facilities. 

(i)  Every  public  utility  that  owns, 
controls  or  operates  facilities  used  for 
the  transmission  of  electric  energy  in 
interstate  coirunerce  as  of  [effective  date 
of  Standard  Market  Design  Rule]  must 
comply  with  this  requirement  by 
September  30,  2004,  or  such  other  date 
as  determined  by  the  Commission.  Such 


public  utility  must  inform  the 
Commission  which  Independent 
Transmission  Provider  will  operate  the 
public  utility's  transmission  facilities, 
and  provide  further  information  about 
its  plans  to  implement  Standard  Market 
Design  as  specified  in  Order  No. 
FERC  Stats.  &  Regs.  H         .  no  later  than 
luly  31.  2003.  Every  public  utility  that 
owns,  controls  or  operates  facilities 
used  for  the  transmission  of  electric 
energy  in  interstate  commerce  after  tht? 
effective  date  of  this  rule  must  comply 
no  later  than  60  days  prior  to  the  time 
its  facilities  are  used  for  transmission  in 
interstate  commerce. 

(ii)  A  public  utility  that  is  a  member 
of  an  approved  regional  transmission 
organization  or  an  independent  system 
operator  or  other  entity  that  meets  the 
definition  of  Independent  Transmission 
Provider  may  file  a  request  for  a  waiver 
of  the  filing  requirements  of  this 
paragraph  on  the  ground  that  it  has 
already  complied  with  the  requirement. 
An  application  for  a  waiver  must  he 
filed  no  later  than  July  31 .  2003.  or  no 
later  than  60  days  prior  to  the  time  the 
public  utility's  transmission  facilities 
are  used  for  transmission  in  interstate 
commerce. 

(3)  Pursuant  to  section  206  of  the 
Federal  Power  Act,  any  entity  that  meets 
the  definition  of  Independent 
Transmission  Provider  must  file  with 
the  Commission  a  tariff  of  general 
applicability  for  the  provision  of 
transmission  services,  including 
ancillary  services  and  the 
administration  of  the  day-ahead  and 
real-time  energy  and  ancillary'  ser\ices 
markets.  Such  tariff  must  be  the  pro 
forma  tariff  contained  in  Order  No. 
FERC  Stats.  &  Regs.  "B  (Final  Rule  on 
Electricity  Market  Design  and  Structure) 
or  such  other  open  access  tariff  as  may 
be  approved  by  the  Commission 
consistent  with  Order  No.  ,  FERC 
Stats.  &  Regs,  f^        (Final  Rule  on 
Electricity  Market  Design  and 
Structure).  Such  tariff  must  include 
proposed  language  that  explains  the 
Independent  Transmission  Provider's 
proposals  for  market  monitoring,  market 
power  mitigation,  long-term  resource 
adequac^',  transmission  planning  and 
expansion,  transmission  pricing, 
changes  to  the  pro  forma  tariff  necessar\ 
to  accommodate  regional  needs,  and 
further  information  as  specified  in  the 
pro  forma  tariff  contained  in  Order  No. 

.  FERC  Stats.  &  Regs.  ^     .    (Final 

Rule  on  Electricity  Market  Design  and 
Structure).  The  filing  also  shall  specify 
the  date  on  which  the  Independent 
Transmission  Provider  proposes  to 
implement  Standard  Market  Design. 

(4)  The  Independent  Transmission 
Provider  shall  file,  pursuant  to  section 
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205  of  the  Federal  Power  Act,  any 
changes  to  its  transmission  rates 
necessary  to  implement  Standard 
Market  Design,  no  later  than  60  days 
prior  to  the  date  on  which  it  proposes 
to  implement  Standard  Market  Design, 
or  60  days  prior  to  the  time  its  facilities 
are  used  for  transmission  in  interstate 
commerce. 

(5)  One  or  more  public  utilities  may 
jointly  file  an  application  to  meet  the 
requirements  of  this  paragraph. 

f6)  An  hidependent  Transmission 
Provider  may  make  necessary  filings  on 
behalf  of  public  utilities  required  to 
meet  the  requirements  of  this  paragraph. 

(7)  The  interim  tariff  and  pro  forma 

tariff  contained  in  Order  No. ,  FERC 

Stats.  &  Regs.  H (Final  Rule  on 

Electricity  Market  Design  and  Structiu'e) 
will  not  apply  to  transmission  of  electric 
energy  pursuant  to  contracts  that  were 
executed  on  or  before  July  9,  1996  and 
remain  in  effect  as  of  [effective  date  of 
Standard  Market  Design  Rule]. 
Customers  under  such  contracts  may 
elect  to  convert  their  contracts, 
consistent  with  their  contract  terms,  to 
service  under  the  pro  forma  tariff 

contained  in  Order  No. ,  FERC 

Stats.  &  Regs.  ^ (Final  Rule  on 

Electricity  Market  Design  and  Structure) 
at  any  time  after  [effective  date  of 
Standard  Market  Design  Rule). 

(8)  Waivers.  A  public  utility  subject  to 
the  requirements  of  this  section  may  file 
a  request  for  waiver  of  all  or  part  of  the 
requirements  of  this  section,  for  good 
cause  shown.  An  application  for  waiver 
must  be  filed  no  later  than  [effective 
date  of  Standard  Market  Design  Rule],  or 
no  later  than  60  days  prior  to  the  time 
the  Independent  Transmission  Provider 
would  otherwise  have  to  comply  with 
the  requirement. 

(d)  Non-public  utility  procedures  for 
tariff  reciprocity  compliance. 

(1)  A  non-public  utility  may  submit  a 
transmission  tariff  and  a  request  for 
declaratory  order  that  its  voluntary 
transmission  tariff  nrovides 
transmission  servii.^  that  is  comparable 
to  the  service  that  the  non-public  utility 
provides  itself. 

(i)  Any  submittal  and  request  for 
declaratory  order  submitted  by  a  non- 
public utility  will  be  provided  an  NJ 
(non-jurisdictional)  docket  designation. 

(ii)  If  the  submittal  is  foiuid  to  be  an 
acceptable  transmission  tariff,  an 
applicant  in  a  Federal  Power  Act  (FPA) 
section  211  case  against  the  non-public 
utility  shall  have  the  biuden  of  proof  to 
show  why  service  under  the  open  access 
tariff  is  not  sufficient  and  why  a  section 
211  order  should  be  granted. 

(2)  A  non-public  utility  may  file  a 
request  for  waiver  of  all  or  part  of  the 
reciprocity  conditions  contained  in  a 


public  utility  open  access  tariff,  for  good 
cause  shown.  An  application  for  waiver 
may  be  filed  at  any  time. 

(3)  If  a  non-public  utility  has  on  file 
with  the  Commission,  as  of  [effective 
date  of  Standard  Market  Design  Rule],  a 
reciprocity  tariff  accepted  by  the 
Commission,  the  non-public  utility  is 
not  required  to  make  a  filing  imder 
paragraph  (d)  of  this  section. 

§  35.36    Market  monitoring  and  marlcet 
power  mitigation. 

(a)  The  Independent  Transmission 
Provider  must  have  a  market  monitoring 
unit  that  is  independent  of  the 
Independent  Transmission  Provider's 
management  and  that  is  accountable  to 
the  Commission.  The  market  monitoring 
unit  will  provide  information  and 
recommendations  to  the  Commission 
and  the  governing  board  of  the 
Independent  Transmission  Provider. 

(b)  The  market  monitoring  unit  will 
monitor  all  markets  run  by  the 
Independent  Transmission  Provider  and 
the  operation  of  the  transmission  grid 
for  exercises  of  market  power,  flaws  in 
the  Independent  Transmission 
Provider's  tariff  rules  or  operations  that 
contribute  to  economic  inefficiency,  and 
market  participants'  compliance  with 
the  Independent  Transmission 
Provider's  tariff.  The  market  monitoring 
unit  also  shall  perform  further  duties  as 
instructed  by  the  Commission. 

(c)  The  market  monitoring  imit  will 
report  at  least  annually  on  the  structure 
and  performance  of  the  markets  in  the 
Independent  Transmission  Provider's 
region.  The  report  must  include,  at  a 
minimum:  S  description  of  market 
operations,  supply  and  demand,  and 
market  prices;  an  structural  analysis  of 
the  market,  including  an  evaluatiop  of 
barriers  to  entry;  an  assessment  of 
market  performance,  including  an 
assessment  of  market  participant 
behavior;  an  evaluation  of  the 
effectiveness  of  the  existing  market 
power  mitigation;  and  recommendations 
for  improving  the  market  design  or 
market  power  mitigation  measures  to 
improve  the  efficiency  of  the  market. 
The  market  monitoring  unit  also  shall 
provide  further  reports  as  directed  by 
the  Conunission. 

(d)  The  Independent  Transmission 
Provider  must  include  in  its  tariff 
provisions  requiring  market 
participants,  as  a  condition  of 
participating  in  the  markets  operated  by 
the  Independent  Transmission  Provider 
and  using  the  interstate  transmission 
facilities  operated  by  the  Independent 
Transmission  Provider. 

(1)  To  agree  to  provide  to  the  market 
monitoring  unit  all  information  and  data 
requested  by  the  market  monitoring  unit 


to  perform  its  functions  under  these 
rules  and  the  Independent  Transmission 
Provider's  tariff,  and 

(2)  To  agree  to  penalties  specified  in 
the  Independent  Transmission 
Provider's  tariff  for  the  violation  of  any 
tariff  provisions. 

(e)  The  market  monitoring  unit  is 
responsible  for  administering  the  market 
power  mitigation  provisions  of  the 
Independent  Transmission  Provider's 
tariff. 

§35.37    Long-term  electric  energy  resource 
adequacy. 

(a)  Each  Independent  Transmission 
Provider  must  ensure  that  the  level  of 
planned  regional  resources  for  a  futiu'e 
year  (the  last  year  of  the  planning 
horizon)  is  adequate.  Annually,  each 
Independent  Transmission  Provider 
must: 

(1)  Perform  an  electric  energy  demand 
forecast  for  the  last  year  of  the  planning 
horizon; 

(2)  Apportion  the  regional  resource 
adequacy  requirement  for  the  last  year 
of  the  planning  horizon  among  the  load 
serving  entities  in  its  area  on  the  basis 
of  the  ratio  of  their  loads: 

(3)  Require  each  load-serving  entity  in 
its  area  to  submit  to  the  Independent 
Transmission  Provider  a  plan  (including 
generation,  transmission  and  demand- 
side  options)  to  meet  the  load-serving 
entity's  share  of  the  regional  resource 
adequacy  requirement  for  the  last  year 
of  the  planning  horizon;  and 

(4)  Ensure  that  each  load-serving 
entity's  electric  energy  resoiwce  plan 
meets  standards  approved  by  the 
Commission  and  is  feasible,  including 
ensuring  that  resources  are  not  double 
counted  by  different  load  serving 
entities. 

(b)  This  requirement  shall  replace 
installed  capacity  requirements 
approved  by  the  Commission  prior  to 
[effective  date  of  Standard  Market 
Design  Rule]. 

§  35.38  "Long-term  transmission  planning 
and  expansion. 

(a)  Each  Independent  Transmission 
Provider  shall  keep  on  file  with  the 
Commission  a  regional  transmission 
expansion  plan. 

(b)  Each  Independent  Transmission 
Provider's  regional  transmission 
expansion  plan  shall,  at  a  minimum: 

(1)  permit  all  market  participants  to 
participate  equally  in  a  facilitated 
process  to  identify  transmission  projects 
that  would  best  serve  the  needs  of  the 
region;  and 

(2)  require  the  Independent 
Transmission  Provider  to  issue  requests 
for  proposals  to  address  transmission 
planning  needs  identified  through  such 
a  process. 
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(c)  Independent  Transmission 
Providers  shall  satisfy  the  provisions  of 
§  35.34(k)(7)  of  this  tide  no  later  than 
the  date  on  which  service  commences 
under  Standard  Market  Design. 

Note:  The  following  Appendices  will  not 
be  published  in  the  Code  of  Federal 
Regulations. 

APPENDICES 

A.  INTERIM  PRO  FORMA  TARIFF 
REVISIONS 

B.  STANDARD  MARKET  DESIGN 
TARIFF  (SMD  TARIFF) 

C.  EXAMPLES  OF  FLAWS  IN  THE 
CURRENT  REGULATORY 
ENVIRONMENT 

D.  CONVERSION  OF  THE  ORDER  NO. 
888  PRO  FOR\fA  TARIFF  TO  THE 
REVISED  STANDARD  MARKET 
DESIGN  PRO  FORMA  TARIFF 

E.  STANDARD  MARKET  DESIGN  AND 
TRADING  STRATEGIES 
ENCOUNTERED  DM  INDEPENDENT 
SYSTEM  OPERATORS 

F.  ACCESS  CHARGES  AND 
CONGES'nON  REVENUE  RIGHTS 

G.  FORM  FOR  ANNUAL  SELF- 
CERTinCATION  OF  COMPLL\NCE 
WITH  FERC  SECURITY  STANDARDS 

Appendix  A — Proposed  Revisions  to 
Order  No.  888 — ^A  Pro  Forma  Open 
Access  Transmission  TariflT 

Among  the  revisions  that  the  Commission 
proposes  to  require  the  Transmission 
Provider  to  file  are  revisions  to  Sections  1.19, 
13.5,  13.6,  14.2,  22.1(a),  28.2,  28.3,  33.2,  33.3, 
33.5,  and  33.7  to  recognize  that  the 
preferences  contained  in  the  tariff  for  native 
load  customers  and  for  the  Transmission 
Provider's  use  of  its  system  have  been 
eliminated.  The  changes  are  set  forth  below: 

1.19    Native  Load  Customers:  The 
wholesale  and  retail  power  customers  of  the 
Transmission  Provider  on  whose  behalf  the 
Transmission  Provider,  by  statute,  franchise, 
regulatory  requirement,  or  contract,  has 
undertaken  an  obligation  to  construct  and 
operate  the  Transmission  Provider's  system 
to  meet  the  reliable  electric  needs  of  such 
customers.  The  Transmission  Provider  will 
take  Network  Integration  Transmission 
Service  under  Part  III  of  the  Tariff  on  their 
behalf. 

13.5    Transmission  Customer  Obligations 
for  Facility  Additions  or  Redispatcb  Costs:  In 
cases  where  the  Transmission  Provider 
determines  that  the  Transmission  System  is 
not  capable  of  providing  Firm  Point-To-Point 
Transmission  Service  without  (1)  degrading 
or  impairing  the  reliability  of  service  to  all 
customers  taking  firm  service,  or  (2) 
interfering  with  the  Transmission  Provider's 
ability  to  meet  prior  firm  contractual 
commitments  to  others,  the  Transmission 
Provider  will  be  obligated  to  expand  or 
upgrade  its  Transmission  System  pursuant  to 
the  terms  of  Section  15.4;  The  Transmission 
Customer  must  agree  to  compensate  the 
Transmission  Provider  for  any  necessary 
transmission  facility  additions  pursuant  to 


the  terms  of  Section  27.  To  the  extent  the 
Transmission  Provider  can  relieve  any 
system  constraint  more  economically  by 
redispatching  the  Transmission  Provider's 
resources  than  through  constructing  Network 
Upgrades,  it  shall  do  so.  provided  that  the 
Eligible  Customer  agrees  to  compensate  the 
Transmission  Provider  pursuant  to  the  terms 
of  Section  27.  Any  redispatch,  Network 
Upgrade  or  Direct  Assignment  Facilities  costs 
to  be  charged  to  the  Transmission  Customer 
on  an  incremental  basis  under  the  Tariff  will 
be  specified  in  the  Service  Agreement  prior 
to  initiating  service. 

13.6    Curtailment  of  Firm  Transmission 
Service:  In  the  event  that  a  Curtailment  on 
the  Transmission  Provider's  Transmission 
System,  or  a  portion  thereof,  is  required  to 
maintain  reliable  operation  of  such  system. 
Curtailments  will  be  made  on  a  non- 
discriminatory basis  to  the  transaction(s)  that 
effectively  relieve  the  constraint.  If  multiple 
transactions  require  Curtailment,  to  the 
extent  practicable  and  consistent  with  Good 
Utility  Practice,  the  Transmission  Provider 
will  curtail  service  to  Network  Customers, 
including  transmission  service  taken  by  the 
Transmission  Provider  for  native  load,  and 
Transmission  Customers  taking  Firm  Point- 
To-Point  Transmission  Ser\'ice  on  a  basis 
comparable  to  the  curtailment  of  service  to 
the  Transmission  Provider's  Native  Load 
Customers.  All  Curtailments  will  be  made  on 
a  non-discriminatory  basis,  however,  Non- 
Firm  Point-To-Poinf  Transmission  Service 
shall  be  subordinate  to  Firm  Transmission 
Service.  When  the  Transmission  Provider 
determines  that  an  electrical  emergency 
exists  on  its  Transmission  System  and 
implements  emergency  procedures  to  Curtail 
Firm  Transmission  Service,  the  Transmission 
Customer  shall  make  the  required  reductions 
upon  request  of  the  Transmission  Provider. 
However,  the  Transmission  Provider  reserves 
the  right  to  Curtail,  in  whole  or  in  part,  any 
Firm  Transmission  Service  provided  under 
the  Tariff  when,  in  the  Transmission 
Provider's  sole  discretion,  an  emergency  or 
other  unforeseen  condition  impairs  or 
degrades  the  reliability  of  its  Transmission 
System.  The  Transmission  Provider  will 
notify  all  affected  Transmission  Customers  in 
a  timely  manner  of  any  scheduled 
Curtailments. 

14.2    Reservation  Priority:  Non-Firm 
Point-To-Point  Transmission  Service  shall  be 
available  from  transmission  capabilitv  in 
excess  of  that  needed  for  reliable  service  to 
Network  Customers  and  other  Transmission 
Customers  taking  Long-Term  and  Short-Term 
Firm  Point-To-Point  Transmission  Service.  A 
higher  priority  will  be  assigned  to 
reservations  with  a  longer  duration  of 
service.  In  the  event  the  Transmission 
System  is  constrained,  competing  requests  of 
equal  duration  will  be  prioritized  based  on 
the  highest  price  offered  by  the  Eligible 
Customer  for  the  Transmission  Service. 
Eligible  Customers  that  have  already  reserved 
shorter  term  service  have  the  right  of  first 
refusal  to  match  any  longer  term  reservation 
before  being  preempted.  A  longer  term 
competing  request  for  Non-Firm  Point-To- 
Point  Transmission  Service  will  be  granted  if 
the  Eligible  Customer  with  the  right  of  first 
refusal  does  not  agree  to  match  the 


competing  request:  (a)  Immediately  for 
hourly  Non-Firm  Poinl-To-Point 
Transmission  Service  after  notification  by  lh»' 
Transmission  Provider:  and.  (b)  within  24 
hours  (or  earlier  if  necessary  to  comply  with 
the  scheduling  deadlines  provided  in  section 
14.6)  for  Non-Firm  Poinl-'To-Poinf 
Transmission  Service  other  than  hourly 
transactions  after  notification  by  the 
Transmission  Provider.  Transmission  service 
for  Network  Customers  from  resources  other 
than  designated  Network  Resources  will  have 
a  higher  priority  than  any  Non-Firm  Point- 
To-Point  Transmission  Service.  Non-Firm 
Point-To-Point  Transmission  Service  over 
secondary  Point(s)  of  Receipt  and  Point(s)  of 
Delivery  will  have  the  lowest  reser\'ation 
priority  under  the  Tariff. 

22. 1  Modifications  On  a  Non-Firm  Basis: 
The  Transmission  Customer  taking  Firm 
Point-To-Point  Transmission  Service  mav 
request  the  Transmission  Provider  lo  provide 
transmission  ser\'ice  on  a  non-firm  basis  over  ' 
Receipt  and  Delivery  Points  other  than  those 
specified  in  the  Service  Agreement 
("Secondary  Receipt  and  Delivery  Points'). 

in  amounts  not  to  exceed  its  firm  capacity 
reservation,  without  incurring  an  additional 
Non-Firm  Point-To-Poini  Transmission 
Ser\'ice  charge  or  executing  a  new  .Service 
Agreement,  suDject  to  the  following 
conditions. 

(a)  Service  provided  over  Secondary 
Receipt  and  Delivery  Points  will  be  non-firm 
only,  on  an  as-available  basis  and  will  not 
displace  any  firm  or  non-firm  service 
reserved  or  scheduled  bv  third-parties  under 
the  Tariff 

28.2  Transmission  Provider 
Responsibilities:  The  Transmission  Provider 
will  plan,  construct,  operate  and  maintain  its 
Transmission  System  in  accordance  with 
Good  Utility  Practice  in  order  to  provide  the 
Network  Customer  with  Network  Integration 
Transmission  Service  over  the  Transmission 
Provider's  Transmission  System.  The 
Transmission  Provider,  as  a  Network 
Customer,  shall  be  required  to  designate 
resources  and  loads  on  behalf  of  its  Native 
Load  Customers,  in  the  same  manner  as  any 
Network  Customer  under  Part  III  of  this 
Tariff  This  information  must  be  consistent 
with  the  information  used  by  the 
Transmission  Provider  to  calculate  available 
transmission  capability.  The  Transmission 
Provider  shall  include  the  Network 
Customer's  Network  Load  in  its  Transmission 
System  planning  and  shall,  consistent  with 
Good  Utility  Practice,  endeavor  to  construct 
and  place  into  ser\'ice  sufficient  transmission 
capacity  to  deliver  the  Network  Customer's 
Network  Resources  to  serve  its  Network  Load 
on  a  basis  comparable  to  the  Transmission 
Provider's  delivery  of  its  own  generating  and 
purchased  resources  to  its  Native  Load 
Customers. 

28.3  Network  Integration  Transmission 
Ser\'ice:  The  Transmission  Provider  will 
provide  firm  transmission  service  over  its 
Transmission  System  to  all  Network 
Customers  for  the  delivery  of  capacity  and 
energy  from  designated  Network  Resources 
on  a  basis  that  is  comparable  lo  the 
Transmission  Provider's  historical  use  of  the 
Transmission  System  to  reliably  ser\'e  its 
Native  Load  Customers. 
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33.2  Transmission  Constraints:  During 
any  period  when  the  Transmission  Provider 
determines  that  a  transmission  constraint 
exists  on  the  Transmission  System,  and  such 
constraint  may  impair  the  reliability  of  the 
Transmission  Provider's  system,  the 
Transmission  Provider  will  take  whatever 
actions,  consistent  with  Good  Utility 
Practice,  that  are  reasonably  necessary  to 
maintain  the  reliability  of  the  Transmission 
Provider's  system.  To  the  extent  the 
Transmission  Provider  determines  that  the 
reliability  of  the  Transmission  System  can  be 
maintained  by  redispatching  resources,  the 
Transmission  Provider  will  initiate 
procedures  pursuant  to  the  Network 
Operating  Agreement  to  redispatch  all 
Network  Resources  and  the  Transmission 
Provider's  own  resources  on  a  least-cost  basis 
without  regard  to  the  ownership  of  such 
resources. 

33.3  Cost  Responsibility  for  Relieving 
Transmission  Constraints:  \Vhenever  the 
Transmission  Provider  implements  least-cost 
redispatch  procedures  in  response  to  a 
transmission  constraint,  all  Network 
Customers,  including  network  service  taken 
by  the  Transmission  Provider  on  behalf  of  its 
Native  Load  Customers,  will  bear  a 
proportionate  share  of  the  total  redispatch 
cost  based  on  their  respective  Load  Ratio 
Shares. 

33.5    Allocation  of  Curtailments:  The 
Transmission  Provider  shall,  on  a  non- 
discriminatory basis.  Curtail  the 
transaction(s)  that  effectively  relieve  the 
constraint.  However,  to  the  extent  practicable 
and  consistent  with  Good  Utility  Practice, 
any  Curtailment  will  be  shared  by  all 
Network  Customers,  including  the 
Transmission  Provider  on  behalf  of  its  Native 
Load  Customers  in  proportion  to  their 
respective  Load  Ratio  Shares.  The 
Transmission  Provider  shall  not  direct  the 
Network  Customer  to  Curtail  schedules  to  an 
extent  greater  than  the  Transmission  Provider 
would  Curtail  the  Transmission  Provider's 
schedules  under  similar  circumstances. 

33.7    System  Reliability:  Notwithstanding 
any  other  provisions  of  this  Tariff,  the 
Transmission  Provider  reserves  the  right. 
consistent  with  Good  Utility  Practice  and  on 
a  not  unduly  discriminatory  basis,  to  Curtail 
Network  Integration  Transmission  Service 
without  liability  on  the  Transmission 
Provider's  part  for  the  purpose  of  making 
necessary  adjustments  to,  changes  in.  or 
repairs  on  its  lines,  substations  and  facilities. 
and  in  cases  where  the  continuance  of 
Network  Integration  Transmission  Service 
would  endanger  persons  or  property.  In  the 
event  of  euiy  adverse  condition(s)  or 
disturbance(s)  on  the  Transmission 
■  Provider's  Transmission  System  or  on  any 
other  system(s)  directly  or  indirectly 
interconnected  with  the  Transmission 
Pro\'ider's  Transmission  System,  the 
Transmission  Provider,  consistent  with  Good 
Utility  Practice,  also  may  Curtail  Network 
Integration  Transmission  Service  in  order  to 
(i)  limit  the  extent  or  damage  of  the  adverse 
condition(s)  or  disturbance(s),  (ii)  prevent 
damage  to  generating  or  transmission 
facilities,  or  (iii)  expedite  restoration  of 
service.  The  Transmission  Provider  will  give 
the  Network  Customer  as  much  advance 


notice  as  is  practicable  in  the  event  of  such 
Curtailment.  Any  Curtailment  of  Network 
Integration  Transmission  Service  will  be  not 
unduly  discriminatory.  The  Transmission 
Provider  shall  specify  the  rate  treatment  and 
all  related  terms  and  conditions  applicable  in 
the  event  that  the  Network  Customer  fails  to 
respond  to  established  Load  Shedding  and 
Curtailment  procedures. 

In  addition,  the  Commission  proposes  to 
require  Transmission  Providers  to  make  the 
following  changes  to  section  2  of  the  pro 
forma  tariff: 

2.  Reservation  Priority  fer  Existing  Firm 
Service  Customers 

2. 1  Right  of  First  Refusal:  Existing  firm 
service  customers  (wholesale  requirements 
and  transmission-only,  with  a  contract  term 
of  one-year  or  more),  have  the  right  to 
continue  to  take  transmission  service  from 
the  Transmission  Provider  when  the  contract 
expires,  rolls  over  or  is  renewed.  This 
transmission  reservation  priority  is 
independent  of  whether  the  existing 
customer  continues  to  purchase  capacity  and 
energy  from  the  Transmission  Provider  or 
elects  to  purchase  capacity  and  energy  from 
another  supplier.  If  at  the  end  of  the  contract 
term,  the  Transmission  Provider's 
Transmission  Svstem  cannot  accommodate 
all  of  the  requests  for  transmission  service 
the  existing  firm  service  customer  must  agree 
to  accept  a  contract  term  at  least  equal  to  a 
competing  request  by  any  new  Eligible 
Customer  and  to  pay  the  current  just  and 
reasonable  rate,  as  approved  by  the 
Commission,  for  such  service.  This 
transmission  reservation  priority  for  existing 
firm  service  customers  is  an  ongoing  right 
that  may  be  exercised  at  the  end  of  all  firm 
contract  terms  of  one-year  or  longer. 

2.2  Motice  of  Rollover:  Consistent  with 
requests  for  new  service  described  in  Section 
13.2  of  Part  II  of  the  Tariff,  a  Transmission 
Customer  must  submit  its  request  to  exercise 
rollover  rights  no  later  than  sixty  (60)  days 
prior  to  the  date  the  current  service 
agreement  expires. 

2.3  Future  Load  Growth:  The 
Transmission  Provider  may  reserve  existing 
transmission  capacity  needed  for  future  load 
growth  reasonably  forecasted  within  the 
Transmission  Provider's  current  planning    ■ 
horizon.  The  Transmission  Provider  may 
decline  a  Customer  the  ability  to  roll  over  its 
firm  transmission  service  with  a  term  of  one 
vear  or  longer  only  if  the  Transmission 
Provider  includes  in  the  original  service 
agreement  a  specific,  reasonably  forecasted 
need  for  the  transfer  capability  to  serve  load 
growth  at  the  end  of  the  term  of  the  service 
agreement. 

2.4  Redirects:  A  Customer  receiving  firm 
transmission  service  with  a  term  of  one  year 
or  longer  which  requests  to  use  alternate 
point(s)  of  receipt  or  delivery  retains  its  right 
of  first  refusal  for  service  the  original  point(s) 
of  receipt  and  delivery  at  the  time  the  current 
service  agreement  expires. 
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for  Supplemental  Reserves 

6.5.1  Methodology  for  Calculation  of 
Prices 

6.5.2  Calculation  of  Zonal  or  Locational 
Prices 

6.5.3  Transmission  for  Operating 
Reserves 

6.6  Calculation  of  Additional  Payments 
and  Charges 

6.6.1  Bid  Revenue  Sufficiency  Guarantee 

6.6.2  Other  Payments  and  Charges 

6.7  Market  Rules  for  Shortages 

6.8  Settlement 

6.8.1     Payment  to  Suppliers 
G.  Post  Day-Ahead  Scheduling  and  Real- 
Time  Markets  Preamble 

1.  Post  Day- Ahead  Bidding  and  Scheduling 
Procedures 

1.1  General 

1.2  Rules  for  Self  Schedules 

1.2.1     Supplier-Committed  Self-Schedules 

1.3  Rules  for  Bilateral  Transactions 

1.3.1  Internal  Transactions 

1.3.2  External  Transactions 

1.4  Rules  for  Bidding 

2.  Security  Constrained  Intra-Day  Unit 
Commitment  and  Dispatch 

2.1  Intra-Day  Security-Constrained  Unit 
Commitment  and  Dispatch 

2.2  Security  Constrained  Dispatch 

2.3  Intra-Day  Revenue  Sufficiency 
Guarantee 

3.  Real-Time  Market  for  Energy 

3.1  General 

3.2  Independent  Transmission  Provider 
Obligations 

3.3  Purchaser  Rules  and  Obligations 
3.3.1     Specification  of  Bids 

3.4  Supplier  Rules  and  Obligations 

3.4.1  Eligibility  to  Supply 

3.4.2  Specification  of  Bids 

3.4.3  Period  of  Bids  to  Supply  Energy 

3.5  Calculation  of  Real-Time  Locational 
Marginal  Prices  for  Energy 

3.5.1  Ex  Post  LMP  Calculation 

3.5.2  Determination  of  Energy  LMPs  by 
Fixed  Block  Resources 

3.5.3  Five  Minute  Real-Time  LMPs 

3.6  Calculation  of  Additional  Payments 
and  Charges 

3.6.1  Bid  Revenue  Sufficiency  Guarantee 

3.6.2  Undergeneration  by  Suppliers 

3.6.3  Other  Payments  and  Charges 

3.7  Market  Rules  for  Shortages  or 
Emergencies 

3.8  Settlement 

3.8.1  Settlement  when  Actual  Injections 
are  Less  than  Scheduled  Energy 
Injections 

3.8.2  Settlement  when  Actual  Injections 
are  Greater  than  Scheduled  Energy 
Injections 


3.8.3  Settlement  when  Actual  Energy 
Withdrawals  are  Less  than  Scheduled 
Energy  Withdrawals 

3.8.4  Settlement  when  Actual  Energy 
Withdrawals  are  Greater  than  Scheduled 
Energy  Withdrawals 

4.  Real-Time  Scheduling  for  Transmission 

4.1  General 

4.2  Transmission  Bids 

4.3  Real-Time  Transmission  Usage 
Chaises 

4.3.1  Marginal  Congestion  Component 

4.3.2  Marginal  Losses  Component 

4.4  Calculation  of  Flowgate  LMPs 

4.5  Marginal  Loss  Charge  Collection 
4.5.1     Determination  and  Disposition  of 

Marginal  Loss  Revenue  Surplus 

4.6  Disposition  of  Other  Real-Time 
Revenue  Surplus 

5.  Real-Time  Market  for  Regulation 

5.1  General 

5.2  Independent  Transmission  Provider 
Obligations 

5.3  Purchaser  Rules  and  Obligations 

5.4  Supplier  Rules  and  Obligations 

5.4.1  Eligibility  to  Supply 

5.4.2  Specifications  of  Bids 

5.4.3  Bidding  and  Scheduling  Process 

5.5  Calculation  of  Market  Clearing  Price 

5.6  Calculation  of  Additional  Payments 
and  Charges 

5.6.1  Bid  Revenue  Sufficiency  Guarantee 

5.6.2  Failure  to  Provide  Regulation  in 
Real-Time 

5.6.3  Other  Payments  and  Charges 

5.7  Market  Rules  for  Shortages  or 
Emergencies 

5.8  Settlement 

5.8.1  Payments  by  Purchasers 

5.8.2  Payments  to  Suppliers 

5.9  Monitoring  Suppliers  and  Generators 

6.  Real-Time  Market  for  Operating 
Reserve — Spinning  Reserve 

6.1  General 

6.2  Independent  Transmission  Provider 
Obligations 

6.3  Purchaser  Rules  and  Obligations 

6.4  Supplier  Rules  and  Obligations 

6.4.1  Eligibility  to  Supply 

6.4.2  Specification  of  Bids 

6.5  Calculation  of  Market  Clearing  Price 

6.5.1  Methodology  for  Calculation  of 
Prices 

6.5.2  Calculation  of  Zonal  or  Marginal 
Clearing  Prices 

6.5.3  Transmission  for  Operating 
Reserves 

6.6  Calculation  of  Additional  Payments 
and  Charges 

6.6.1  Bid  Revenue  Sufficiency  Guarantee 

6.6.2  Failure  to  Perform  in  Real-Time 

6.6.3  Other  Payments  and  Charges 

6.7  Market  Rules  for  Shortages  or 
Emergencies 

6.8  Settlement 

6.8.1  Payments  by  Purchasers 

6.8.2  Payments  to  Suppliers 

6.8.3  Payments  by  Suppliers 

6.9  Failure  to  Provide  Operating  Reserves 

7.  Real-Time  Markets  for  Operating 
Reserves — Supplement  Reserves 

7.1  General 

7.2  Independent  Transmission  Provider 
Obligations 

7.3  Purchaser  Rules  and  Obligations 

7.4  Supplier  Rules  and  Obligations 


Federal  Register /Vol.  67,  No.  168  /  Thursday,  August  29,  2002  /  Proposed  Rules  55535 


7.4.1  Eligibility  to  Supply 

7.4.2  Specification  of  Bids 

7.5  Calculation  of  Market  Clearing  Price 
for  Supplemental  Reserve 

7.5.1  Methodology  for  Calculation  of 
Prices 

7.5.2  Calculation  of  Zonal  or  Locational 
Prices 

7.5.3  Transmission  for  Operating 
Reserves 

7.6  Calculation  of  Additional  Charges  and 
Payments 

7.6.1  Bid  Revenue  Sufficiency  Guarantee 

7.6.2  Failure  to  Perform  in  Real-Time 

7.6.3  Exceptions 

7.6.4  Other  Payments  and  Charges 

7.7  Market  Rules  for  Shortages  or 
Emergencies 

7.8  Settlement 

7.8.1  Payments  by  Purchasers 

7.8.2  Payments  to  Suppliers 

7.8.3  Payments  by  Suppliers 

8.  Other  Real-Time  Payments  and  Charges 

8.1  Bid  Revenue  Sufficiency  Guarantee 
Payments  for  Replacement  Reserves 

8.1.1  Payments  to  Suppliers 

8.1.2  Charges  to  Customers 

8.1.3  Unrecovered  Bid  Revenue 
Sufficiency  Guarantee  Payments 

8.2  Other  Real-Time  Bid  Revenue 
Sufficiency  Guarantee  Payments 

8.2.1  Payments  to  Customers 

8.2.2  Charges  to  Customers 

Part  rV.  Market  Monitoring 

H.  Market  Power  Mitigation  and  Market 
Monitoring 

1.  Market  Power  Mitigation 

1 . 1  Participating  Generator  Agreements 

1.2  Determination  of  Bid  Caps 

1.2.1  The  Safety-Net  Bid  Cap 

1.2.2  Generator-Specific  Bid  Caps 

1.3  Determination  of  Available  Capacity 

1.3.1  Adjustments  to  Capacity  to  Reflect 
Risk  of  Forced  Outages  in  Real-Time 
Market 

1.3.2  Available  Capacity  Reduced  by 
Forced  Outages  Subject  to  Audit 

1.4  Determination  of  Non -Competitive 
Conduct 

1.4.1  Local  Non-Competitive  Conditions 

1.4.2  Other  Non-Competitive  Conditions 

1.5  Triggering  Mechanisms 

1.5.1  Market  Power  Mitigation 
Independent  of  Market  Conditions 

1.5.2  Market  Power  Mitigation  Triggered 
by  Section  H.1.4.1 

1.5.3  Market  Power  Mitigation  Triggered 
by  Section  H.  1.4.2 

2.  Market  Monitoring  Plan 

2.1  Data  Requirements  and  Data 
Collection 

2.1.1  Obligations  of  Market  Partici  pants 

2.1.2  Generator-Specific  Data 

2.1.3  Data  Acquired  in  the  Course  of 
Conducting  Market  Operations 

2.1.4  Other  Publically  Available  Data 

2.1.5  Confidentiality 

2.2  Framework  for  Analyzing  Market 
Structure  and  Generator  Conduct 

2.2.1  Obligations  of  the  Market  Monitor 

2.2.2  Structural  Analysis 

2.2.3  Conduct  Analysis 

2.3  Annual  Reports 

2.4  Periodic  Reporis 

3.  Rules  for  Market  Participant  Conduct 


3.1  Physical  Withholding 

3.2  Economic  Withholding 

3.3  Availability  Reporting 

3.4  Factual  Accuracy 

3.5  Information  Obligation 

3.6  Cooperation 

3.7  Physical  Feasibility 

3.8  Enforcement 

I.  Long-Term  Resource  Adequacy 

1.  Data  Submission  for  annual  forecast  of 
future  regional  load 

2.  Assignment  of  Resource  Adequacy 
Requirements 

3.  Load-Serving  Entity's  Submission  for 
Resource  Adequacy  Requirements 

4.  Resource  Adequacy  Requirements 
Standards 

5.  Penalties 

6.  Curtailment 

Part  V.  Other 

J.  Generation  Interconnection  Procedures  (to 
be  provided  in  separate  rule) 

Part  VI.  Tran8nii§sion  Planning  and 
Expansion 

K.  Transmission  Planning  and  Expansion 
Part  Vn.  Pro  Forma  Service  Agreements 

Form  of  Service  Agreement  for  Network 

Access  Service 
Form  of  Service  Agreement  for  Market 

Services 
Form  of  Participating  Generator  Agreement 

Part  Vm.  Attachments 

ATTACHMENT  A    Methodology  to  Assess 

Transfer  Capability 
ATTACHMENT  B    Methodology  for 

Completing  System  Impact  Study 
ATTACHMENT  C    Network  Operating 

Agreement 
ATTACHMENT  D    Index  of  Network  Access 

Customers 
ATTACHMENT  E    Index  of  Market  Services 

Customers 
ATTACHMENT  F    Rates 
ATTACHMENT  G    List  of  Existing 

Transmission  Contracts 

Part  L  General  Term  and  Conditions 

A.  Common  Service  Provisions 
1.  Definitions 

Access  Charge:  A  charge  designed  to 
recover  the  embedded  costs  of  the 
Transmission  System. 

Ancillary  Services:  Those  services  that  are 
necessary  to  support  the  transmission  of 
Energy  from  Resources  to  Loads  while 
maintaining  reliable  operation  of  the 
Independent  Transmission  Provider's 
Transmission  System  in  accordance  with 
Good  Utility  Practice. 

Automatic  Generation  Control  ("AGC"): 
The  automatic  regulation  of  the  power  output 
of  electric  generating  facilities  within  a 
prescribed  range  in  response  to  a  change  in^ 
system  frequency,  or  tie-line  loading,  to 
maintain  system  frequency  or  scheduled 
interchange  with  other  areas  within 
predetermined  limits. 

Availability  Bid:  Bid  by  a  Resource  that 
indicates  the  minimum  price  at  which 
Regulation  or  Operating  Reserves  is  offered  to 
be  supplied. 

Available  Transfer  Capability  ("  ATC"):  A 
measure  of  the  Transfer  Capability  remaining 


in  the  physical  transmission  network  for 
further  commercial  activity  over  and  above 
already  committed  uses.  ATC  is  defined  as 
the  Total  Transfer  Capability,  less  the  sum  of 
existing  transmission  commitments 
(including  transmission  which  is  used  for 
reliability  purposes). 

Base  Point  Signal:  Signals  sent  from  the 
Independent  Transmission  Provider  and 
ultimately  received  by  Resources  specifying 
the  scheduled  MW  level  for  the  Resource 

Bid:  Offer  to  purchase  and/or  sell  products 
or  services  in  an  Auction,  including  Energy. 
Demand  Reductions.  Transmission  Service. 
Congestion  Revenue  Rights  and/or  Ancillan.- 
Services  at  a  specified  location,  quantity,  and 
time-period  that  is  duly  submitted  to  the 
Independent  Transmission  Provider  pursuant 
to  Independent  Transmission  Provider 
Procedures.  The  Bid  should  indicate  either  a 
specific  price  or  the  Bidder's  desire  to  have 
the  Bid  accepted  regardless  of  the  market 
clearing  price. 

Bid  Revenue  Sufficiency  Guarantee:  A 
guarantee  by  the  Independent  Transmission 
Provider  that  ensures  the  minimum  recovery 
of  the  Bid  prices  for  Resources  scheduled 
through  the  Day- Ahead  Market,  in 
subsequent  post  Day-Ahead  Market 
commitments  for  reliability,  and  in  the  Real- 
Time  Market. 

Bilateral  Transaction  Schedule: 
Simultaneous  schedules  of  Load  and 
Generation  of  the  same  MW  level  by  a  Market 
Participant. 

Boundary  Interface:  Point(s)  used  to 
indicate  Point(s)  of  Receipt  and  Point(s)  of 
Delivery  outside  of  the  Service  Area. 

Commission  ("FERC"):  The  Federal  Energy 
Regulatory  Commission,  or  any  successor 
agency. 

Completed  Application:  An  application  for 
Transmission  or  Market  Service  that  satisfies 
all  of  the  information  and  other  requirements 
of  the  Tariff,  including  any  required  deposit. 

Congestion:  The  state  of  a  Transmission 
System  when  a  binding  limit  (constraint)  on 
the  system's  Transfer  Capability  is  reached 
that  must  be  addressed. 

Congestion  Charges:  Charges  relating  to  the 
Marginal  Congestion  Component  of  Energy 
Purchases  or  Transmission  Usage  Charges. 
These  charges  refiect  the  increased  cost  that 
result  from  dispatching  the  Transmission 
System  to  respect  Transmission  System  (or 
Flowgate)  constraints. 

Congestion  Revenue  Deficit:  In  the  Day- 
Ahead  Market,  the  absolute  value  of  the 
difference  between  the  Hourly  Congestion 
Charge  Collection  and  the  Hourly  Net 
Congestion  Revenue  Owed  to  Congestion 
Revenue  Rights  Holders  when  the  difference 
is  negative. 

Congestion  Revenue  Right:  A  property 
right  held  by  a  Customer  that  entitles  and.'or 
obligates  the  holder  of  the  right  tn  receive 
specified  Congestion  revenues. 

Congestion  Revenue  Surplus:  In  thf  Day- 
Ahead  Market,  the  difference  between  the 
Hourly  Congestion  Charge  Collection  and  the 
Hourly  Net  Congestion  Revenue  Owed  lo 
Congestion  Revenue  Rights  Holders  when  the 
difference  is  positive. 

Contingency:  An  actual  or  potential 
unexpected  failure  or  outage  of  a  system 
component,  such  as  a  Generator, 
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transmission  line,  circuit  breaker,  switch  or 
other  electrical  element.  A  Contingency  also 
may  include  multiple  components,  which  are 
related  by  situations  leading  to  simultaneous 
component  outages. 

Control  Center:  The  equipment,  facilities 
and  personnel  used  by  the  Independent 
Transmission  Provider  to  coordinate  and 
direct  the  operation  of  the  Service  Area  and 
to  administer  the  Day-Ahead  and  Real-Time 
Markets,  including  facilities  and  equipment 
used  to  communicate  and  coordinate  with 
the  Market  Participants  in  connetition  with 
transactions  in  the  Day-Ahead  and  Real-Time 
Markets  or  the  operation  of  the  Service  .Area. 

Curtailment:  Reduced  transmission  service 
or  provision  of  electricity  to  a  Customer  in 
response  to  a  transmission  capability  for 
reliability  purposes. 

Customer:  An  entity  which  has  complied 
with  the  requirements  contained  in  this 
Tariff,  including  having  signed  a  Service 
Agreement,  and  is  eligible  to  utilize  the 
services  provided  by  the  Independent 
Transmission  Provider  under  this  Tariff; 
provided,  however,  that  a  party  taking 
services  under  this  Tariff  pursuant  to  an 
unsigned  Network  Access  Service  Agreement 
filed  with  the  Commission  by  the 
Independent  Transmission  Provider  shall  be 
deemed  a  Customer. 

Day-Ahead:  Nominally,  the  twenty-four 
hour  period  directly  preceding  the  Operating 
Day,  except  when  this  period  may  be 
extended  by  the  Independent  Transmission 
Provider  to  accommodate  holidays  and 
weekends. 

Day-Ahead  Market:  The  market 
administered  by  the  Independent 
Transmission  Provider  in  which  Energy. 
Ancillary  Services,  and  Transmission 
Services  are  scheduled  and  sold  Day-Ahead, 
consistent  of  the  Day-Ahead  scheduling 
process,  price  calculations,  and  settlements. 

Decremental  Energy  Bid:  A  Bid  Price  curve 
provided  by  an  entity  engaged  in  a  bilateral 
Import  or  Internal  Transaction  to  indicate  the 
LMP  below  which  that  entity  is  willing  to 
reduce  its  Generator's  output  and  purchase 
Energy  in  the  LMP  Markets. 

Delivering  Party:  The  entity  supplying 
capacity  and  Energy  to  be  transmitted  at 
Point(s)  of  Receipt. 

Delivery  Point:  The  location  where  a 
transaction  terminates.  A  Delivery  Point  can 
be  a  delivery  Node,  an  aggregation  of  dslivery 
Nodes,  an  Interface,  or  a  Trading  Hub.  For 
purposes  of  this  Tariff,  the  Delivery  Point 
does  not  have  to  be  a  location  where  power 
is  consumed. 

Direct  Assignment  Facilities:  Facilities  or 
portions  of  facilities  that  are  constructed  for 
the  sole  useA)enefit  of  a  particular  Customer 
requesting  service  under  the  Tariff.  Direct 
Assignment  Facilities  shall  be  specified  in 
the  Service  Agreement  that  governs  service  to 
the  Customer  and  shall  be  subject  to 
Commission  approval. 

Dispatch  Hour:  The  sixty  (60)  minute 
period  commencing  at  the  beginning  of  each 
hour  (0000  hour). 

Dispatch  Interval:  Length  of  time  between 
dispatch  instructions  from  the  Independent 
Transmission  Provider. 

Emergency:  Any  abnormal  system 
condition  that  requires  immediate  automatic 


or  manual  action  to  prevent  or  limit  loss  of 
transmission  facilities  or  Generators  that 
(ould  adversely  affect  the  reliability  of  the 
electric  system. 

Energy:  A  quantity  of  electricity  that  is  Bid. 
produced,  purchased,  consumed,  sold  or 
transmitted  over  a  period  of  time  and 
measured  or  calculated  in  megawatt-hours. 

Energ\  Bid:  For  an  Energy  Supplier,  a  Bid 
curve  that  indicates  an  entity's  willingness  to 
supply  Energv  at  certain  prices  to  markets 
operated  by  the  Independent  Transmission 
Provider.  For  an  Energy  Purchaser,  Bid  curve 
that  indicates  an  entity's  willingness  to 
purchase  Energv  at  certain  prices  in  markets 
operated  bv  the  Independent  Transmission 
Provider. 

Energv  Limited  Resource:  Capacity 
Resources  that,  due  to  design  considerations, 
environmental  restrictions  on  operations, 
cvclicai  requirements,  such  as  the  need  to 
recharge  or  refill,  or  other  non-economic 
reasons,  are  unable  to  operate  continuously 
on  a  dailv  basis. 

E\  Ante  Real-Time  Energy  LMP:  The  LMP 
that  is  produced  by  the  Independent 
Transmission  Provider's  Security 
Constrained  Dispatch  and  communicated  to 
Resources  under  dispatch  instructions  in 
advance  of  real  time.  Under  SMD,  the  LMP 
used  for  settlement  is  the  Ex  Post  LMP. 

Ex  Post  Real-Time  Energy  LMP:  The  LMP 
that  is  produced  following  the  evaluation  of 
actual  dispatch  relative  to  dispatch 
instructions.  It  is  the  LMP  used  for  settlement 
purposes  in  the  Real-Time  Market. 

Existing  Transmission  Contract:  A  contract 
for  Transmission  Service  or  wholesale 
requirements  serv-ice  currently  in  effect 
between  two  or  more  Transmission  Owners, 
or  between  a  Transmission  Owner  and 
another  entity,  that  was  executed  on  or  before 
)uly  9.  1996.  or  earlier. 

Export:  Energy  that  is  delivered  from  the 
Independent  Transmission  Provider  Service 
Area  Interconnection  to  another  Service  . 
Area. 

External  Transaction:  A  Bilateral 
Transaction  in  which  either  the  Receipt  Point 
or  the  Delivery  Point  must  be  a  point  at  the 
boundary  of  the  Independent  Tramsmission 
Provider  Service  Area.  If  the  Receipt  Point  is 
a  Boundary  Interface,  then  the  External 
Transaction  is  an  Import.  If  the  Delivery 
Point  is  a  Boundary  Interface,  then  the 
External  Transaction  is  an  Export. 

Facilities  Study:  An  engineering  study 
conducted  by  the  Independent  Transmission 
Provider  to  determine  the  required 
modifications  to  the  Independent 
Transmission  Provider's  "Transmission 
System,  including  the  cost  and  scheduled 
completion  date  for  such  modifications,  that 
will  be  required  to  provide  the  requested 
transmission  service. 

Federal  Power  Act  ("FPA"):  The  Federal 
Power  Act.  as  may  be  amended  from  time-to- 
tiriie  (See  16  U.S.C.  §  796  et  seq.) 

Fixed  Block  Resource:  A  unit  that,  due  to 
operational  characteristics,  can  only  be  in 
one  of  two  states:  either  turned  completely 
off.  or  turned  on  and  run  at  a  fixed  capacity 
level. 

Flowgate:  A  transmission  facility  (such  as 
a  transmission  line  or  a  transformer  or  some 
other  component  of  the  electrical  network)  or 
group  of  facilities  (e.g.,  an  Interface). 


Flowgate  Right:  A  Congestion  Revenue 
Right  specified  by  a  portion  of  the  total  MW 
capacity  over  a  particular  transmission 
Flowgate  in  a  specified  direction.  Flowgate 
Rights  entitle  the  holder  to  collect  congestion 
revenues  associated  with  the  specified  MW 
flow  over  the  identified  Flowgate  in  the 
specified  direction. 

Generation  Capacity:  The  sustained 
maximum  net  output  of  a  Generator, 
measured  in  megawatts,  as  demonstrated  by 
the  performance  of  a  test  or  through  actual 
operation  as  defined  in  the  Independent 
Transmission  Provider  Procedures. 

Generator:  A  facility  capable  of  supplying 
Energy,  capacity  and/or  Ancillary  Services 
that  is  accessible  to  the  Service  Area. 

Good  Utility  Practice:  Any  of  the  practices, 
methods  and  acts  engaged  in  or  approved  by 
a  significant  portion  of  the  electric  utility 
industry  during  the  relevant  time  period,  or 
any  of  the  practices,  methods  and  acts  which, 
in  the  exercise  of  reasonable  judgment  in 
light  of  the  facts  known  at  the  time  the 
decision  was  made,  could  have  been 
expected  to  accomplish  the  desired  result  at 
a  reasonable  cost  consistent  with  good 
business  practices,  reliability,  safety  and 
expedition.  Good  Utility  Practice  is  not 
intended  to  be  limited  to  the  optimum 
practice,  method,  or  act  to  the  exclusion  of 
all  others,  but  rather  to  be  acceptable 
practices,  methods,  or  acts  generally  accepted 
in  the  region. 

Hourly  Economic  Maximum  Level:  The 
maximum  MW  level  a  Resource  may  operate 
under  normal  system  conditions. 

Hourly  Economic  Minimum  Level:  The 
minimum  MW  level  a  Resource  may  operate 
under  normal  system  conditions. 

Hourly  Emergency  Maximum  Level:  The 
maximum  MW  level  a  Resource  may  operate 
under  Emergency  system  conditions. 

Hourly  Emergency  Minimum  Level:  The 
maximum  MW  level  a  Resource  may  operate 
under  Emergency  system  conditions. 

Hub:  A  mathematical  simplification  of  a  set 
of  buses  to  emulate  a  single  bus  for  financial 
and  trading  purposes.  A  Hub  is  defined  by 
a  set  of  buses  that  are  each  associated  with 
a  fixed  numerical  weights  such  that  the  sum 
of  weights  equal  one. 

Hub  Price:  The  weighted  average  of  Energy 
LMP's  at  the  buses  that  comprise  the  Hub. 

Import:  Energy  that  is  delivered  to  an 
Independent  Transmission  Provider  Service 
Area  Interconnection  from  another  Service 
Area. 

Incremental  Energy  Bid;  A  Bid  Price  curve 
for  Energy  generated  above  the  Hourly 
Minimum  Economic  Level. 

Independent  Transmission  Provider:  The 
entity  Uiat  operates  the  facilities  used  for  the 
transmission  of  Energy  in  interstate 
commerce  and  provides  transmission  service 
under  the  Tariff. 

Independent  Transmission  Provider's 
Monthly  Transmission  System  Peak:  The 
maximum  usage  of  the  Independent 
Transmission  Provider's  Transmission 
System  in  a  calendar  month. 

Interface;  A  defined  set  of  transmission 
facilities  (see  also  Boundary  Interface). 

Internal  Transaction:  Bilateral  Transactions 
whose  Receipt  Point  and  Delivery  Point  are 
both  within  the  Independent  Transmission 
Provider's  service  territory. 


Load:  A  term  that  refers  to  either  a 
consumer  of  Energy  or  the  amount  of  Energy 
(MWh)  or  demand  (MW)  consumed. 

Load  Forecast;  Independent  forecasts  by 
the  Independent  Transmission  Provider  of 
Load  within  the  Independent  Transmission 
Provider's  Service  Area  used  in  its 
scheduling  decisions  to  ensure  reliable 
operation  of  the  system. 

Load  Ralio  Share:  The  ratio  of  a  Load- 
Serving  Entity's  Load  to  total  Load  within  the 
Service  Area  during  a  specified  time  period. 

Load-Serving  Entity:  An  entity,  including  a 
municipal  electric  system  and  an  electric 
cooperative,  authorized  by  law,  regulatory 
authorization  or  requirement,  agreement,  or 
contractual  obligation  to  supply  Energy,  to 
retail  Customers  located  within  the 
Independent  Transmission  Provider's  Service 
Area,  including  an  entity  that  takes  service 
directly  from  the  Independent  Transmission 
Provider  to  supply  its  own  Load  in  the 
Independent  'Transmission  Provider's  Service 
Area, 

Load  Shedding;  The  systematic  reduction 
of  system  demand  by  temporarily  decreasing 
Load  in  response  to  Transmission  System  or 
area  capacity  shortages,  system  instability,  or 
voltage  control  considerations. 

Locational  Marginal  Pricing  ("LMP");  A 
pricing  methodology  under  which  the  price 
of  Energy  at  each  location  in  the 
Transmission  System  is  equivalent  to  the  cost 
to  supply  or  the  value  to  purchase  the  next 
increment  of  Load  at  that  location  taking  into 
account  the  physical  aspects  of  the 
Transmission  System.  The  term  LMP  also 
refers  to  the  price  of  Energy  bought  or  sold 
at  a  specific  location. 

Lower  Regulation  Limit;  The  lowest 
operating  point  that  the  Independent 
Transmission  Provider  may  dispatch  a  unit 
for  Regulation  under  normal  operating 
conditions. 

Marginal  Congestion  Component  ("MCC"); 
Component  of  Locational  Marginal  Price  and 
Transmission  Usage  Charge  reflecting  the 
cost  of  dispatching  the  Resources  available  to 
the  Independent  Transmission  Provider  such 
that  transmission  constraints  are  respected. 

Marginal  Loss  Charge  Collection:  "The  net 
amounts  charged  to  purchasers  associated 
with  the  Marginal  Loss  Component  of  the 
hourly  LMPs  at  the  purchasers'  buses  less  the 
net  amounts  paid  to  sellers  associated  with 
the  Marginal  Loss  Component  of  the  hourly 
LMPs  at  the  sellers'  buses. 

Marginal  Losses:  The  Transmission  System 
Real  Power  Losses  associated  with  each 
additional  MWh  of  consumption  by  Load,  or 
each  additional  MWh  transmitted  under  a 
Bilateral  Transaction  as  measured  at  the 
Points  of  Withdrawal. 

Marginal  Losses  Component  ("MLC"):  The 
component  of  LMP  at  a  bus  that  accounts  for 
the  Marginal  Losses,  as  measured  between 
that  bus  and  the  Reference  Bus. 

Market  Clearing  Price;  The  price  of  a 
product  or  service  determined  by  the 
Independent  Transmission  Provider  at  a 
given  location  and  time  at  which  the  total 
amounts  offered  for  sale  and  purchase  are 
equal. 

Market  Monitor(ing  Unit);  Entity  required 
to  report  directly  to  the  Commission  and  to 
the  independent  governing  board  of  the 


Independent  Transmission  Provider  the 
results  and  recommendations  derived  from 
its  study  of  the  markets  operated  by  the 
Independent  Transmission  Provider. 

Market  Services;  Services  provided  by  the 
Independent  Transmission  Provider  under 
the  Tariff  related  to  the  markets  for  Energy, 
capacity  and  Ancillary  Services. 

Maximum  Curtailment  Time:  Maximum 
time  (in  hours)  that  a  supplier  of  demand 
response  Resources  is  willing  to  respond  to 
Curtailment  dispatch  instructions. 

Maximum  Run  Time:  Maximum  length  of 
time  (in  hours)  that  a  Generator  can  be 
reliably  expected  to  operate. 

Maximum  Shut  Down  Limit:  Maximum 
number  of  times  a  Generator  is  able  to  shut 
down  in  a  24  period. 

Maximum  Start-up  Limit;  Maximum 
number  of  times  a  Generator  is  able  to  start- 
up in  a  24  period. 

Minimum  Curtailment  Time;  Minimum 
time  (in  hours)  that  a  supplier  of  demand 
response  Resources  is  willing  to  respond  to 
Curtailment  dispatch  instructions. 

Minimum  Down  Time;  Minimum  length  of 
time  (in  hours)  required  for  a  Generator  to 
begin  operations  following  an  outage  due  to 
operational  constraints. 

Minimum  Generation  Bid;  The  payment 
required  by  a  Supplier  to  operate  at  the  unit's 
Hourly  Economic  Minimum. 

Minimum  Generation  Emergency:  An 
Emergency  declared  by  the  Independent 
Transmission  Provider  in  which  the 
Independent  Transmission  Provider 
anticipates  requesting  one  or  more  generating 
Resources  to  operate  at  or  below  Normal 
Minimum  Generation,  in  order  to  manage, 
alleviate,  or  end  the  Emergency. 

Minimum  Run  Time;  Minimum  length  of 
time  (in  hours)  required  for  a  Generator  to  be 
in  operation  due  to  operational  constraints. 

Network  Access  Service;  Transmission 
service  offered  by  the  Independent 
Transmission  Provider  under  this  Tariff.  It 
offers  use  of  the  transmission  grid  by 
allowing  Customers  to;  (1)  Serve  Load  with 
any  Resource  on  the  system,  (2)  access  any 
Interface  to  import  power  from  a  neighboring 
system,  (3)  integrate,  economically  dispatch 
and  regulate  its  current  and  planned 
Resources  to  serve  its  Load:  (4)  transmit 
power  through  and  out  of  the  Independent 
Transmission  Provider's  system,  and  (5) 
aggregate  Resources  for  resale  and  hub-to-hub 
transfer. 

Network  Operating  Agreement;  Agreement 
that  contains  the  terms  and  conditions  under 
which  the  Customer  shall  operate  its 
facilities  and  the  technical  and  operational 
matters  associated  with  the  implementation 
of  the  Tariff. 

Network  Operating  Committee:  Committee 
responsible  for  coordinating  operating 
criteria  to  determine  each  Party's 
responsibilities  under  the  Network  Operating 
Agreement. 

No-load  Cost;  Hourly  costs  associated  with 
generating  at  a  unit's  Hourly  Economic 
Minimum. 

Node;  A  location  where  Energy  can  be 
injected  and/or  withdrawn  from  the  grid. 

Normal  Response  Rate:  The  expected 
response  rate  of  an  Energy  supplying 
Resource  measured  in  MW/min. 


Obligation  Right:  A  Congestion  Revenue 
Right  that  requires  the  Customer  to  receive 
the  Congestion  revenues  (either  positive  or 
negative). 

Open  Access  Same-Time  Information 
System  (OASIS):  The  information  system  and 
standards  of  conduct  contained  in  Pari  37  of 
the  Commission's  regulations  and  all 
additional  requirements  implemented  by 
subsequent  Commission  orders  dealing  with 
OASIS. 

Operable  Capacity:  Capacity  that  is  readily 
converted  to  Energy  and  is  measured  in  MW 

Operating  Day:  The  daily  24  hour  period 
beginning  at  midnight  for  which  transactions 
on  the  Energy  Market  are  scheduled. 

Operating  Reserves:  Generator  Capacity 
that  is  available  to  supply  Energy,  or  Load 
Resources  that  are  available  to  Curtail  Energy 
usage,  in  the  event  of  Contingency 
conditions,  which  meet  the  requirements  of 
the  Independent  Transmission  Provider. 
Operating  Reserves  include  Spinning 
Reserves  and  Supplemental  Reserves. 

Opportunity  Cost:  The  cost  of  giving  up  the 
opportunity  to  sell  (or  consume)  a  product 
(or  service)  at  a  location  and  time  in  order 
to  sell  a  related  product  (requiring  the  same 
inputs),  at  the  same  location  and  time  or  the 
same  product  at  another  location  and  time. 

Optimal  Power  Flow  COPF"):  A  Power 
Flow  that  maximizes  the  value  (as  expressed 
in  the  Bids)  of  the  Congestion  Revenue 
Rights,  subject  to  the  constraint  that  the 
selected  set  of  Bids  must  be  simultaneously 
feasible. 

Option  Right:  A  Congestion  Revenue  Right 
that  allows  the  Customer  to  receive  the 
positive  Congestion  revenues  without  the 
obligation  to  pay  Congestion  revenues  when 
they  are  negative. 

Planning  Horizon:  The  number  of  years 
ahead  in  each  region  for  which  the  Load- 
Serving  Entities  must  demonstrate  to  the 
Independent  Transmission  Provider  that  they 
have  procured  adequate  Energy  Resources. 

Power  Flow:  A  simulation  tool  that 
provides  an  estimate  of  Energy  flows  on, the 
Transmission  System  and  adjacent 
transmission  systems  under  a  given  set  of 
assumed  characteristics. 

Primary  Holder;  The  Owner  of  a 
Congestion  Revenue  Right  recognized  as  such 
by  the  Independent  Transmission  Provider 
for  settlement  purposes. 

Real  Power  Losses:  The  loss  of  Energy, 
resulting  from  transporting  power  over  the 
Transmission  System,  between  the  Point  of 
Injection  and  Point  of  Withdrawal  of  that 
Energy. 

Real  Time:  Referring  to  the  time  period  in 
which  transmission  and  generation  dispatch 
instructions  are  ultimately  given. 

Real-Time  Market:  The  market 
administered  by  the  Independent 
Transmission  Provider  for  Energy,  Ancillary 
Services,  and  Transmission  Services  in  real 
time,  consisting  of  the  real  time  scheduling 
process,  dispatch,  price  calculations,  and 
settlements. 

Receipt  Point:  The  location  where  a 
Transaction  originates.  A  Receipt  Point  can 
be  a  Generator  Node,  an  aggregation  of 
Generator  Nodes,  an  Interface,  or  a  Trading 
Hub.  For  purposes  of  this  Tariff,  a  Receipt 
Point  does  not  have  to  be  a  Generator. 
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Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  Obligation:  Congestion 
Revenue  Rights  that  confer:  (i)  The  right  to 
collect  revenues  equal  to  the  applicable 
Marginal  Congestion  Component  of  the 
hourly  Transmission  Usage  Charge  from  the 
Receipt  Point  to  the  Delivery  Point  when  the 
Marginal  Congestion  Component  ^s  positive, 
and  (ii)  the  obligation  to  pay  an  amount  to 
the  Independent  Transmission  Provider 
equal  to  the  absolute  value  of  the  applicable 
Marginal  Congestion  Component  of  the 
hourlv  Transmission  Usage  Charge  when  the 
Marginal  Congestion  Component  is  negative. 

Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  Option:  Congestion  Revenue 
Rights  that  confer  to  the  holder  the  right  to 
collect  revenues  equal  to  the  applicable 
Congestion  Charge  component  of  the  hourly 
Transmission  Usage  Charge  from  the  Receipt 
Point  to  the  Delivery  Point  when  the 
Marginal  Congestion  Component  is  positive. 
but  do  not  obligate  the  holder  to  pay  th^ 
absolute  value  of  the  applicable  Marginal 
Congestion  Component  of  the  hourly 
Transmission  Usage  Charge  when  the 
Marginal  Congestion  Component  is  negative. 

Receiving  Party:  The  entity  receiving  the 
capacity  and  Energy  transmitted  by  the 
Independent  Transmission  Provider  to 
Point(s)  of  Delivery. 

Reference  Bus:  The  location  on  the 
Transmission  System  relative  to  which  all 
mathematical  quantities,  including  Shift 
Factors  and  penalty  factors  relating  to 
physical  operation,  will  be  calculated. 

Regulation:  The  capability  of  a  specific 
generating  unit  with  appropriate 
telecommunications,  control  and  response 
capability  to  increase  or  decrease  its  output 
in  response  to  a  regulating  control  signal,  in 
accordance  with  the  specifications  in  the 
Manuals.  Regulation  also  encompasses 
regulation  and  frequency  response  service  i.e. 
the  continuous  balancing  of  Resources 
(generation  and  interchange)  with  Load 
variations  in  order  to  maintain  scheduled 
Interconnection  frequency. 

Regulation  Capability:  The  maximum 
amount  of  Regulation  Service  in  MVV  a 
Resource  can  operationally  provide  to  the 
Independent  Transmission  Provider. 

Regulation  Requirement:  Quantity  of 
Regulation  identified  by  the  local  reliability 
authority  to  be  procured  by  the  Independent 
Transmission  Provider  to  ensure  system 
reliability. 

Reliability  Rules:  Those  rules,  standards, 
procedures  and  protocols,  including  Local 
Reliability  Rules,  developed  in  accordance 
with  NERC.  regional  reliability  councils. 
FERC.  PSC  and  NRC  standards,  rules  and 
regulations,  and  other  criteria. 

Reserve  Location:  Geographic  area  for 
which  there  is  a  specific  Operating  Reserve 
requirement  applies. 

Resource:  Either  a  Generator  or  a  Load  that 
can  reliably  adjust  its  electricity  usage  by 
some  specified  range  and  rate  at  a  specific 
Withdrawal  Point  in  response  to  Day-.\head 
or  Real-Time  prices  or  by  instruction  by  the 
Independent  Transmission  Provider. 

Resource  Adequacy  Requirement:  The 
Resource  reserve  margin,  stated  as  a  ratio  of 
the  reserves  to  the  forecast  peak  load  during 
the  final  year  of  the  Planning  Horizon, 
expressed  as  a  percentage. 


Response  Rate:  The  capability  (in  MW/ 
minute)  of  a  Resource  to  adjust  its  generation 
level  in  response  to  dispatch  signals. 

Scheduled  Amount:  Megawatt  supply  or 
demand  obligation  as  indicated  by  the 
Independent  Transmission  Provider's 
Schedule. 

Scheduled  Resource:  Resource  incurring  a 
supply  or  demand  obligation  as  indicated  by 
the  Independent  Transmission  Provider's 
Schedule. 

Securitv  Constrained  Dispatch:  The 
determination  of  the  dispatch  that 
incorporates  all  transmission  constraints 
necessary  for  reliability. 

Security  Constrained  Unit  Commitment: 
The  allocation  of  Load  to  Generators  by  the 
Independent  Transmission  Provider  through 
the  oper.ition  of  a  computer  algorithm  which 
continuously  calculates  individual  Generator 
loading  at  minimum  Bid  cost,  balancing  Load 
and  scheduled  interchange  with  generation 
while  meeting  all  reliability  rules  and 
Generator  performance  constraints, 

Self-Schedule:  The  Supplier's  provision  to 
the  Independent  Transmission  Provider  with 
its  hourly  Energy  schedule  in  the  Day-Ahead 
Market  and  Real-Time  Market  independent  of 
market  prices. 

Self-Supply:  The  provision  of  certain 
Ancillary  Ser\'ices.  or  the  provision  of  Energy 
to  replace  Marginal  Losses,  by  a  Customer 
using  either  the  Customer's  own  Generators 
or  generation  obtained  from  an  entity  other 
than  the  Independent  Transmission  Provider. 

Seller:  Market  Participant  whose  Bid  to 
supply  into  either  the  Day-Ahead  or  Real- 
Time  Market  has  been  accepted  and  who  has 
incurred  the  associated  supply  obligations. 

Service  Agreement:  The  initial  agreement 
and  any  amendments  or  supplements  thereto 
entered  into  by  the  Customer  and  the 
Independent  Transmission  Provider  for 
service  under  the  Tariff. 

Service  Area:  The  geographic  region  and 
transmission  facilities  therein  that  are  under 
the  operational  control  of  the  Independent 
Transmission  Provider. 

Service  Commencement  Date:  The  date  the 
Independent  Transmission  Provider  begins  to 
provide  service  pursuant  to  the  terms  of  an 
executed  Service  Agreement,  or  the  date  the 
Independent  Transmission  Provider  begins  to 
provide  service  in  accordance  with  the  Tariff. 

Settlement:  The  process  of  determining  the 
charges  to  be  paid  to  or  by  a  Customer  in  the 
markets  operated  by  the  Independent 
Transmission  Provider  under  this  Tariff. 

Shift  Factor:  A  ratio,  calculated  by  the 
Independent  Transmission  Provider,  that 
compares  (1)  the  change  in  power  flow 
through  a  transmission  facility  resulting  from 
an  incremental  change  in  injection  of  power 
at  a  Receipt  Point  and  withdrawal  of  power 
at  the  Delivery  Point  to  (2)  the  incremental 
change  in  injection  of  power  at  the  Receipt 
Point. 

Shortage:  A  situation  in  which  the  markets 
for  Energy,  Regulation  or  Operating  Reserves 
are  not  able  to  clear  because  of  insufficient 
Bid-in  capacity. 

Spinning  Reserves:  Operating  Reserves 
provided  by  synchronized  Resources  that  can 
respond  immediately  to  dispatch 
instructions. 

Spinning  Reserves  Requirement:  Quantity 
of  Spinning  Reserves  identified  by  the  local 


reliability  authority  to  be  procured  by  the 
Independent  Transmission  Provider  to 
ensure  system  reliability. 

Start  Time:  The  number  of  hours  required 
by  a  generating  Resource  to  reach  its  Hourly 
Economic  Minimum  Level. 

Start-up  Cost:  Payment  needed  by  the 
Purchaser  of  Energy  to  cover  the  fixed  costs 
associated  with  its  Energy  Bid  or  payment 
required  by  Generator  to  Start-up  and  reach 
its  minimum  operating  level. 

Supplemental  Commitment:  Scheduling  of 
Resources  by  the  Independent  Transmission 
Provider  following  the  posting  of  the  Day- 
Ahead  Schedule  to  meet  the  reliability  needs. 

Supplemental  Reserves:  Operating 
Reserves  provided  by  Resources  that  can  be 
started,  synchronized  and  loaded  within  a 
specified  time  period. 

Supplemental  Reserves  Requirement: 
Quamtity  of  Supplemental  Reserves  identified 
by  the  local  reliability  authority  to  be 
procured  by  the  Independent  Transmission 
Provider  to  ensure  system  reliability. 

Supplier:  A  Party  that  is  supplying  the 
Demand  Reduction,  Energy  and/or  associated 
Ancillary  Services  to  be  made  available 
under  the  Tariff,  including  Generators  and 
demand  side  Resources  that  satisfy  all 
applicable  Independent  Transmission 
Provider  requirements. 

System  Impact  Study:  An  assessment  by 
the  Independent  Transmission  Provider  of  (i) 
the  adequacy  of  the  Transmission  System  to 
accommodate  a  request  for  Congestion 
Revenue  Rights  or  (ii)  whether  any  additional 
costs  may  be  incurred  in  order  to  provide 
Congestion  Revenue  Rights. 

System  Marginal  Price  (SMP):  The  LMP  of 
Energy  at  the  Reference  Bus. 

Total  Transfer  Capability:  The  amount  of 
electric  power  that  can  be  transferred  over 
the  interconnected  transmission  network  in  a 
reliable  manner. 

Jransaction:  The  purchase  and/or  sale  of 
Energy,  Congestion  Revenue  Rights, 
Ancillary  Services,  or  Transmission  Service. 

Transfer  Capability:  The  measure  of  the 
ability  of  interconnected  electrical  systems  to 
reliably  move  or  transfer  power  from  a  set  of 
Receipt  Points  to  a  set  of  Delivery  Points  over 
all  transmission  facilities  (or  paths)  between 
those  areas  under  specified  system 
conditions. 

Transmission  Owner:  Entity  with  financial 
ownership  of  the  transmission  assets  used  in 
the  provision  of  Transmission  Service  by  the 
Independent  Transmission  Provider. 

Transmission  Owner's  Monthly 
Transmission  System  Peak:  The  maximum 
hourly  firm  usage  as  measured  in  megawatts 
(MW)  of  the  Transmission  Owner's 
transmission  system  in  a  calendar  month. 

Transmission  Planned  Outage:  Any 
transmission  outage  scheduled  in  advance  for 
a  pre-determined  duration  and  which  meets 
the  notification  requirements  for  such 
outages  specified  by  the  Independent 
Transmission  Provider. 

Transmission  Service:  Services  needed  to 
move  Energy  from  a  Receipt  Point  to  a 
Delivery  Point  provided  to  Customers  by  the 
Independent  Transmission  Provider  in 
accordance  with  this  Tariff. 

Transmission  System:  The  facilities 
controlled  and  operated  by  the  Independent 


Transmission  Provider  that  are  used  to 
provide  transmission  service  under  the 
Tariff 

Transmission  Usage  Charge:  A  per  unit 
charge  for  Transmission  Service  to  support  a 
Bilateral  Transaction.  The  Transmission 
Usage  Charge  is  equal  to  the  difference  of  the 
LMP  at  the  Delivery  Point  and  the  LMP  at  the 
Receipt  Point  (in  $/MWh). 

Unit-Specific  Opportunity  Cost:  The 
Opportunity  Cost  calculation  for  specific 
Resources  that  are  selected  to  provide 
Regulation  or  Operating  Reserves  in  either 
the  Day-Ahead  or  the  Real-Time  Markets. 

Upper  Regulation  Limit:  The  highest 
operating  point  that  the  Independent 
Transmission  Provider  will  dispatch  a  unit 
for  Regulation  under  normal  operating 
conditions. 

Virtual  Demand  Bid:  A  Demand  Bid  in  the 
Day-Ahead  Market  without  a  physical 
Resource  capable  of  withdrawing  Energy  in 
the  Real-Time  Market. 

Virtual  Energy:  Energy  purchased  or  sold 
in  the  Day- Ahead  Energy  Market  that  is  not 
backed  by  physical  Resources. 

Virtual  Supply  Bid:  A  Supply  Bid  in  the 
Day-Ahead  Market  without  a  physical 
Resource  capable  of  injecting  Energy  in  the 
Real-Time  Market. 

Voltage  Support  Service:  The  provision  of 
reactive  power  support  necessary  to  maintain 
transmission  voltage. 

Wheel  Through:  Transmission  Service 
through  the  Service  Area  of  the  Independent 
Transmission  Provider  that  originates  and 
terminates  outside  the  Service  Area  of  the 
Independent  Transmission  Provider. 

Zonal-LMP:  Load  weighted  average  of 
Energy  LMPs  over  a  set  of  buses  and  weights 
defined  by  a  zone. 

Zone:  A  set  of  buses  in  a  geographic  area. 

Zone  Price:  Load  weighted  average  price 
over  the  deBned  set  of  buses  in  a  zone. 

2.  Open  Access  Same-Time  Information 
System  (OASIS) 

Terms  and  conditions  regarding  Open 
Access  Same-Time  Information  System  and 
standards  of  conduct  are  set  forth  in  18  CFR 
§  37  of  the  Commission's  regulations  (Open 
Access  Same-Time  Information  System  and 
Standards  of  Conduct  for  Public  Utilities). 

3.  Local  Furnishing  Bonds 

3.1  Transmission  Owners  That  Own 
Facilities  Financed  by  Local  Furnishing 
Bonds:  This  provision  is  applicable  only  to 
Transmission  Owners  that  have  financed 
facilities  for  the  local  furnishing  of  Energy 
with  tax-exempt  bonds,  as  described  in 
section  142(f)  of  the  Internal  Revenue  Code 
of  1986,  as  amended,  or  corresponding 
provisions  of  predecessor  statutes  ("local 
furnishing  bonds").  Notwithstanding  any 
other  provision  of  this  Tariff,  the 
Independent  Transmission  Provider  shall  not 
be  required  to  provide  transmission  service 
to  any  Customer  pursuant  to  this  Tariff  if  the 
provision  of  such  transmission  service  would 
jeopardize  the  tax-exem{)t  status  of  any  local 
furnishing  bond(s)  used,  in  whole  or  in  part, 
to  finance  the  Transmission  Owner's 
facilities,  regardless  of  whether  such  facilities 
financed  with  these  bonds  are  transmission, 
distribution,  or  generation  facilities. 

3.2  Alternative  Procedures  for  Requesting 
Transmission  Service: 


(i)  If  the  Independent  Transmission 
Provider  determines  that  the  provision  of 
transmission  service  requested  by  a  Customer 
would  jeopardize  the  tax-exempt  status  of 
any  outstanding  local  furnishing  bond(s) 
used,  in  whole  or  part,  to  finance  any  of  the 
Transmission  Owner's  facilities,  regardless  of 
whether  such  facilities  financed  with  these 
bonds  are  transmission,  distribution,  or 
generation  facilities,  or  would  jeopardize  the 
Transmission  Owner's  entitlement  to  income 
tax  deductions  for  interest  expense  in 
connection  with  such  tax-exempt  bonds,  it 
shall  advise  the  Customer  within  thirty  (30) 
days  of  receipt  of  the  Completed  Application 
of  (a)  such  determination  and  (b)  the 
reasonably  expected  amount  of  any  costs 
resulting  from  such  loss  of  tax-exempt  status 
and/or  income  tax  deductions  (or  from  the 
prevention  of  any  such  loss).  For  purposes  of 
this  section,  the  costs  resulting  from  such 
loss  of  tax  exempt  status  and/or  income  tax 
deductions  (or  from  the  prevention  of  any 
such  loss)  due  to  the  provision  of  such 
transmission  service  shall  include,  without 
limitation,  any  reasonable  transactions  costs 
(including  any  redemption  premium)  of 
defeasing  and/or  redeeming  any  outstanding 
local  furnishing  bonds  and/or  from  any^such 
refinancing  with  taxable  debt  and/or  from 
any  disallowance  or  loss  of  a  deduction  for 
tax  purposes  of  the  interest  in  respect  of  such 
bonds. 

(ii)  If  the  Customer  thereafter  renews  its 
request  for  the  same  transmission  service 
referred  to  in  (i)  by  tendering  an  application 
under  Section  211  of  the  Federal  Power  Act, 
the  Independent  Transmission  Provider, 
within  ten  (10)  days  of  receiving  a  copy  of 
the  Section  211  application,  will  waive  its 
rights  to  a  request  for  service  under  Section 
213(a)  of  the  Federal  Power  Act  and  to  the 
issuance  of  a  proposed  order  under  Section 
212(c)  of  the  Federal  Power  Act.  The 
Commission,  upon  receipt  of  the 
Independent  Transmission  Provider's  waiver 
of  its  rights  to  a  request  for  service  under 
Section  213(a)  of  the  Federal  Power  Act  and 
to  the  issuance  of  a  proposed  order  under 
Section  212(c)  of  the  Federal  Power  Act,  shall 
issue  an  order  under  Section  211  of  the 
Federal  Power  Act  specifying  that  such 
service  is  provided  subject  to  the  Customer's 
payment  of  all  costs  deemed  by  the 
Commission  to  be  eligible  for  recovery  under 
Section  212(a)  of  the  Federal  Power  Act. 
Upon  issuance  of  the  order  under  Section 
211  of  the  Federal  Power  Act,  the 
Independent  Transmission  Provider  shall  be 
required  to  provide  the  requested 
transmission  service  in  accordance  with  the 
terms  and  conditions  of  this  Tariff  and  such 
order.  Transmission  service  shall  not 
commence  until  after  the  Customer  complies 
with  the  creditworthiness  provisions  of 
Section  8  of  this  Tariff 

4,  Reciprocity 

A  Customer  receiving  transmission  service 
under  this  Tariff  agrees  to  provide 
comparable  transmission  service  that  it  is 
capable  of  providing  on  simileu*  terms  and 
conditions  over  facilities  used  for  the 
transmission  of  Energy  owned,  controlled  or 
operated  by  the  Customer  and  over  facilities 
used  for  the  transmission  of  Energy  owned, 
controlled  or  operated  by  the  Customer's 


corporate  affiliates.  A  Customer  that  is  a 
member  of  a  power  pool  or  Regional 
Transmission  Group  also  agrees  to  provide 
comparable  transmission  service  to  the 
members  of  such  power  pool  and  Regional 
Transmission  Group  on  similar  terms  and 
conditions  over  facilities  used  for  the 
transmission  of  Energy  owned,  controlled  or 
operated  by  the  Customer  and  over  facilities 
used  for  the  transmission  of  Energy  owned, 
controlled  or  operated  by  the  Customer's 
corporate  affiliates. 

This  reciprocity  requirement  applies  not 
only  to  the  Customer  that  obtains 
transmission  sen'ice  under  the  Tariff,  but 
also  to  all  parties  to  a  transaction  that 
involves  the  use  of  transmission  service 
under  the  Tariff  including  the  power  seller, 
buyer  and  any  intermediary.  su(  h  as  a  power 
marketer.  This  reciprocity  requirement  also 
applies  to  any  Customer  that  owns,  controls 
or  operates  transmission  facilities  that  uses 
an  intermediary,  such  as  a  power  marketer, 
to  request  transmission  ser\ice  under  the 
Tariff.  If  the  Customer  does  not  own.  control 
or  operate  transmission  facilities,  it  must 
include  in  its  Application  a  sworn  statement 
of  one  of  its  duly  authorized  officers  or  other 
representatives  that  the  purpose  of  its 
Application  is  not  to  assist  a  Customer  to 
avoid  the  requirements  of  this  provision. 

5.  Billing  and  Payment 

5.1  Billing  Procedure:  Within  a 
reai^onable  time  after  the  first  day  of  eac  h 
month,  the  Independent  Transmission 
Provider  shall  submit  an  invoice  to  the 
Customer  for  the  charges  for  all  services 
furnished  under  the  Tariff  during  the 
preceding  month.  The  invoice  shall  be  paid 
by  the  Customer  within  twenty  (20)  days  of 
receipt.  All  pavTnents  shall  be  made  in 
immediately  available  funds  payable  to  the 
Independent  Transmission  Provider,  or  by 
wire  transfer  to  a  bank  named  by  the 
Independent  Transmission  Provider. 

5.2  Interest  on  Unpaid  Balances:  Interest 
on  any  unpaid  amounts  (including  amounts 
placed  in  escrow)  shall  be  calculated  in 
accordance  with  the  methodology  specified 
for  interest  on  refunds  in  the  Commission's 
regulations  at  18  CFR  §35.19a(a)(2)(iii). 
Interest  on  delinquent  amounts  shall  be 
calculated  from  the  due  date  of  the  bill  to  the 
date  of  payment.  When  payments  are  made 
by  mail,  bills  shall  be  considered  as  having 
been  paid  on  the  date  of  receipt  by  the 
Independent  Transmission  Provider. 

5.3  Customer  Default:  In  the  event  the 
Customer  fails,  for  any  reason  other  than  a 
billing  dispute  as  described  below,  to  make 
payment  to  the  Independent  Transmission 
Provider  on  or  before  the  due  date  as 
described  above,  and  such  failure  of  payment 
is  not  corrected  within  thirty  (30)  calendar 
davs  after  the  Independent  'Transmission 
Provider  notifies  the  Customer  to  cure  such 
failure,  a  default  by  the  Customer  shall  be 
deemed  to  exist.  Upon  the  occurrence  of  a 
default,  the  Independent  Transmission 
Provider  may  initiate  a  proceeding  with  the 
Commission  to  terminate  ser\ice  but  shall 
not  terminate  service  until  the  Commission 
so  approves  any  such  request.  In  the  event  of 
a  billing  dispute  between  the  Independent 
Transmission  Provider  and  the  Customer,  the 
Independent  Transmission  Provider  will 
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continue  to  provide  service  under  the  Service 
Agreement  as  long  as  the  Customer  (i) 
continues  to  make  all  payments  not  in 
dispute,  and  (ii)  pays  into  an  independent 
escrow  account  the  portion  of  the  invoice  in 
dispute,  pending  resolution  of  such  dispute. 
If  the  Customer  fails  to  meet  these  two 
requirements  for  continuation  of  service, 
then  the  Independent  Transmission  Provider 
may  provide  notice  to  the  Customer  of  its 
intention  to  suspend  service  in  sixty  (60) 
days,  in  accordance  with  Commission  policy. 

6.  Regulatory  Filings 

Nothing  contained  in  the  Tariff  or  any 
Service  Agreement  shall  be  construed  as 
affecting  in  any  way  the  right  of  the 
jurisdictional  Independent  Transmission 
Provider  to  unilaterally  make  application  to 
the  Commission  for  a  change  in  rates,  terms 
and  conditions,  charges,  classiHcation  of 
service.  Service  Agreement,  rule  or  regulation 
under  Section  205  of  the  Federal  Power  Act 
and  pursuant  to  the  Commission's  rules  and 
regulations  promulgated  thereunder. 

Nothing  contained  in  the  Tariff  or  any 
Service  Agreement  shall  be  construed  as 
affecting  in  any  way  the  ability  of  any  Party 
receiving  service  under  the  Tariff  to  exercise 
its  rights  under  the  Federal  Power  Act  and 
pursuant  to  the  Conmiission's  rules  and 
regulations  promulgated  thereunder. 

7.  Force  Majeure  and  Indemnification 

7.1  Force  Majeure:  An  event  of  Force 
Majeure  means  any  act  of  God,  labor 
disturbance,  act  of  the  public  enemy,  war, 
insurrection,  riot,  fire,  storm  or  flood, 
explosion,  breakage  or  accident  to  machinery 
or  equipment,  any  Curtailment,  order, 
regulation  or  restriction  imposed  by 
governmental  military  or  lawfully  established 
civilian  authorities,  or  any  other  cause 
beyond  a  Party's  control.  A  Force  Majeure 
event  does  not  include  an  act  of  negligence 
or  intentional  wrongdoing.  Neither  the 
Independent  Transmission  Provider  nor  the 
Customer  will  be  considered  in  default  as  to 
any  obligation  under  this  Tariff  if  prevented 
firom  fulfilling  the  obligation  due  to  an  event 
of  Force  Majeure.  However,  a  Party  whose 
performance  under  this  Tariff  is  hindered  by 
an  event  of  Force  Majeure  shall  make  all 
reasonable  efforts  to  perform  its  obligations 
under  this  Tariff. 

7.2  Indemnification:  The  Customer  shall 
at  all  times  indemnify,  defend,  and  save  the 
Independent  Transmission  Provider  harmless 
from,  any  and  all  damages,  losses,  claims. 
including  claims  and  actions  relating  to 
injury  to  or  death  of  any  person  or  damage 

to  property,  demands,  suits,  recoveries,  costs 
and  expenses,  court  costs,  attorney  fees,  and 
all  other  obligations  by  or  to  third  parties, 
arising  out  of  or  resulting  from  the 
Independent  Transmission  Provider's 
performance  of  its  obligations  under  this 
Tariff  on  behalf  of  the  Customer,  except  in 
cases  of  negligence  or  intentional 
wrongdoing  by  the  Independent 
Transmission  Provider. 

8.  Creditworthiness 

For  the  purpose  of  determining  the  ability 
of  the  Customer  to  meet  its  obligations 
related  to  service  heteunder,  the  Independent 
Transmission  Provider  may  require 


reasonable  credit  review  procedures.  This 
review  shall  be  made  in  accordance  with 
standard  commercial  practices.  In  addition, 
the  Independent  Transmission  Provider  may 
require  the  Customer  to  provide  and 
maintain  in  effect  during  the  term  of  the 
Service  Agreement,  an  unconditional  and 
irrevocable  letter  of  credit  as  security  to  meet 
its  responsibilities  and  obligations  under  the 
Tariff,  or  an  alternative  form  of  security 
proposed  by  the  Customer  and  acceptable  to 
the  Independent  Transmission  Provider  and 
consistent  with  commercial  practices 
established  by  the  Uniform  Commercial  Code 
that  protects  the  Independent  Transmission 
Provider  against  the  risk  of  non-payment. 

9.  Eligibility  for  Independent  Transmission 
Provider  Services 

In  order  to  purchase  Network  Access 
Service,  purchase  or  supply  Energy,  or  to 
supply  Ancillary  Services  in  the  Independent 
Transmission  Provider  Administered 
Markets,  Customers  must  satisfy  the 
requirements  of  this  Article. 

9.1  Requirements  for  Network  Access 
Service:  A  Customer  eligible  for  Network 
Access  Service  is:  (i)  any  electric  utility 
(including  the  Load-Serving  Entity  or  any 
power  marketer).  Federal  power  marketing 
agency,  or  any  person  generating  Energy  for 
sale  is  eligible  to  be  a  Customer  for  Network 
Access  Service  under  the  Tariff.  Energy  sold 
or  produced  by  such  entity  may  be  Energy 
produced  in  the  United  States,  Canada  or 
Mexico.  However,  with  resp»ect  to 
transmission  service  that  the  Commission  is 
prohibited  from  ordering  by  Section  212(h)  of 
the  Federal  Power  Act,  such  entity  is  eligible 
only  if  the  service  is  provided  pursuant  to  a 
state  requirement  that  the  Independent 
Transmission  Provider  offer  the  unbundled 
transmission  service,  or  pursuant  to  a 
voluntary  offer  of  such  service  by  the 
Independent  Transmission  Provider,  (ii)  Any 
retail  Customer  taking  unbundled 
transmission  service  pursuant  to  a  state 
requirement  that  the  Independent 
Transmission  Provider  offer  the  transmission 
service,  or  pursuant  to  a  voluntary  offer  of 
such  service  by  the  Independent 
Transmission  Provider,  is  eligible  to  be  a 
Customer  under  the  Tariff. 

9.2  Requirements  for  Market  Services: 
The  Independent  Transmission  Provider  and 
each  market  participant  shall  execute  a 
Service  Agreement  for  Market  Services  which 
sets  forth  the  terms  and  conditions  under 
which  a  market  participant  shall  either 
supply  or  purchase  market  services, 
consistent  with  the  Form  of  Service 
Agreement  for  Market  Services  in-Part  VII. 

9.3  Participating  Generator  Agreements: 
The  Independent  Transmission  Provider  and 
the  owners  of  each  Generator  shall  enter  into 
a  Participating  Generator  Agreement  which 
shall  be  filed  with  the  Commission.  Each 
Participating  Generator  Agreement  shall  set 
forth  the  operating  terms,  conditions,  and 
obligations  concerning  the  dispatch  of  a 
generating  unit. 

9.4  Requirements  Common  to  All 
Customers:  Completed  Application  and 
Minimum  Technical  Requirements 

A  Customer  shall  submit  a  Completed 
Application  and  shall  receive  Independent 
Transmission  Provider  approval  prior  to 


obtaining  any  services  under  the 
Independent  Transmission  Provider's  Tariff. 
A  Customer  also  shall  demonstrate  to  the 
Independent  Transmission  Provider's 
reasonable  satisfaction  that  it  is  capable  of 
performing  all  functions  required  by  the 
Independent  Transmission  Provider's  Tariff 
including  operational,  financial  and 
settlement  requirements. 

9.4.1  Application:  Each  Customer 
requesting  to  schedule,  take  or  provide  any 
services  under  the  Tariff  must  apply  to  the 
Independent  Transmission  Provider  in 
writing  at  least  sixty  (60)  days  in  advance  of 
the  month  in  which  service  is  to  commence. 
The  Independent  Transmission  Provider  will 
consider  requests  for  such  services  on  shorter 
notice  when  feasible.  Service  commencement 
will  depend  on  the  Independent 
Transmission  Provider's  ability  to 
accommodate  the  request.  To  apply,  the 
Customer  shall  complete  and  deliver  a 
Service  Agreement  (in  the  form  of  Part  VII) 
and  an  Application  to  the  Independent 
Transmission  Provider. 

9.4.2  Completed  Application:  A 
Completed  Application  shall  provide  all  of. 
the  information  reasonably  required  by  the 
Independent  Transmission  Provider  to 
permit  the  Independent  Transmission 
Provider  to  perform  its  responsibilities  under 
the  Independent  Transmission  Provider's 
Tariff.  A  Customer  taking  or  providing 
service  under  the  Tariff  shall  provide  the 
Independent  Transmission  Provider,  upon 
application  for  service,  with  a  list  identifying 
its  parent  company  as  well  as  any  affiliate. 
The  Customer  shall  notify  the  Independent 
Transmission  Provider  within  30  days  of  the 
effective  date  of  any  change  to  the  original 
list.  Any  Customer  shall  notify  the 
Independent  Transmission  Provider  within 
30  days  of  the  effective  date  of  any  change 

to  the  original  list.  Any  Customer  shall 
respond  within  10  days  to  a  request  by  the 
Independent  Transmission  Provider  to 
update  the  list  of  affiliates  and/or  parent 
company.  The  Independent  Transmission 
Provider  shall  treat  the  information  provided 
in  the  Application  as  Confidential 
Information  except  to  the  extent  that 
disclosure  of  the  information  is  required  by 
the  Independent  Transmission  Provider's 
Tariff,  by  regulatory  or  judicial  order  or  for 
reliability  purposes  pursuant  to  Good  Utility 
Practice. 

9.4.3  Approval  of  Application  and/or 
Notice  of  Deficient  Application: 

The  Independent  Transmission  Provider 
will  promptly  review  the  Application  and 
may  request  additional  information  to 
determine  whether  the  applicant  meets  the 
Independent  Transmission  Provider's 
minimum  financial  and  technical 
requirements.  The  Independent  Transmission 
Provider  will  notify  the  applicant  within 
thirty  (30)  days  of  receipt  of  a  Completed 
Application. 

If  the  Independent  Transmission  Provider 
rejects  an  Application,  the  Independent 
Transmission  Provider  shall  provide  a 
written  explanation  within  fourteen  (14)  days 
of  the  rejection.  The  Independent 
Transmission  Provider  will  attempt  to 
remedy  minor  deficiencies  in  the  Application 
through  informal  communications  with  the 


applicant.  If  such  efforts  are  unsuccessful, 
the  Independent  Transmission  Provider  shall 
return  the  Application. 

10.  Dispute  Resolution  Procedures 

10.1  Internal  Dispute  Resolution 
Procedures:  Any  dispute  between  a  Customer 
and  the  Independent  Transmission  Provider 
involving  transmission  or  Market  Services 
under  the  Tariff  (excluding  applications  for 
rate  changes  or  other  changes  to  the  Tariff, 

or  to  any  Service  Agreement  entered  into 
under  the  Tariff,  which  shall  be  presented 
directly  to  the  Commission  for  resolution) 
shall  be  referred  to  a  designated  senior 
representative  of  the  Independent 
Transmission  Provider  and  a  senior 
representative  of  the  Customer  for  resolution 
on  an  informal  basis  as  promptly  as 
practicable.  In  the  event  the  designated 
representatives  are  unable  to  resolve  the 
dispute  within  thirty  (30)  days  [or  such  other 
period  as  the  Parties  may  agree  upon]  by 
mutual  agreement,  such  dispute  may  be 
submitted  to  arbitration  and  resolved  in 
accordance  with  the  arbitration  procedures 
set  forth  below. 

10.2  External  Arbitration  Procedures: 
Any  arbitration  initiated  under  the  Tariff 
shall  be  conducted  before  a  single  neutral 
arbitrator  appointed  by  the  Parties.  If  the 
Parties  fail  to  agree  upon  a  single  arbitrator 
within  ten  (10)  days  of  the  referral  of  the 
dispute  to  arbitration,  each  Party  shall  choose 
one  arbitrator  who  shall  sit  on  a  three- 
member  arbitration  panel.  The  two  arbitrators 
so  chosen  shall  within  twenty  (20)  days 
select  a  third  arbitrator  to  chair  the 
arbitration  panel.  In  either  cas^,  the 
arbitrators  shall  be  knowledgeable  in  electric 
utility  matters,  including  electric 
transmission  and  bulk  power  issues,  and 
shall  not  have  any  current  or  past  substantial 
business  or  financial  relationships  with  any 
party  to  the  arbitration  (except  prior 
arbitration).  The  arbitrator(s)  shall  provide 
each  of  the  Parties  an  opportunity  to  be  heard 
and,  except  as  otherwise  provided  herein, 
shall  generally  conduct  the  arbitration  in 
accordance  with  the  Commercial  Arbitration 
Rules  of  the  American  Arbitration 
Association  and  any  applicable  Commission 
regulations  or  Regional  Transmission  Croup 
rules. 

10.3  Arbitration  Decisions:  Unless 
otherwise  agreed,  the  arbitrator(s)  shall 
render  a  decision  within  ninety  (90)  days  of 
appointment  and  shall  notify  the  Parties  in 
writing  of  such  decision  and  the  reasons 
therefor.  The  arbitrator(s)  shall  be  authorized 
only  to  interpret  and  apply  the  provisions  of 
the  Tariff  and  any  Service  Agreement  entered 
into  under  the  Tariff  and  shall  have  no  power 
to  modify  or  change  any  of  the  above  in  any 
manner.  The  decision  of  the  arbitrator(s) 
shall  be  final  and  binding  upon  the  Parties, 
and  judgment  on  the  award  may  be  entered 
in  any  court  having  jurisdiction.  The 
decision  of  the  arbitrator(s)  may  be  appealed 
solely  on  the  grounds  that  the  conduct  of  the 
arbitrator(s),  or  the  decision  itself,  violated 
the  standards  set  forth  in  the  Federal 
Arbitration  Act  and/or  the  Administrative 
Dispute  Resolution  Act.  The  final  decision  of 
the  arbitrator  must  also  be  filed  with  the 
Commission  if  it  effects  jurisdictional  rates, 
terms  and  conditions  of  service  or  facilities. 


10.4  Costs:  Each  Party  shall  be 
responsible  for  its  own  costs  incurred  during 
the  arbitration  process  and  for  the  following 
costs,  if  applicable: 

(A)  the  cost  of  the  arbitrator  chosen  by  the 
Party  to  sit  on  the  three  member  panel  and 
one  half  of  the  cost  of  the  third  arbitrator 
chosen;  or 

(B)  one  half  the  cost  of  the  single  arbitrator 
jointly  chosen  by  the  Parties. 

10.5  Rights  Under  the  Federal  Power  Act: 
Nothing  in  this  section  shall  restrict  the 
rights  of  any  party  to  file  a  Complaint  with 
the  Commission  under  relevant  provisions  of 
the  Federal  Power  Act. 

11.  Metering 

11.1  Customer  Requirements:  The 
Independent  Transmission  Provider  shall 
establish  metering  specifications  and 
standards  for  all  metering  that  is  used  as  a 
data  source  by  the  Independent  Transmission 
Provider.  Customers  shall  install  and 
maintain  such  metering  at  their  own  expense 
and  deliver  data  to  the  Independent 
Transmission  Provider  without  charge.  A 
Customer  taking  service  under  the 
Independent  Transmission  Provider's  Tariff 
will  make  available  to  the  Independent 
Transmission  Provider  metered  data  that 
meets  Independent  Transmission  Provider 
requirements  by  one  of  the  following  means: 
(i)  Direct  transmission  to  the  Independent 
Transmission  Provider;  (ii)  direct 
transmission  to  the  Independent 
Transmission  Provider  through  Transmission 
Owner  communications  equipment,  or  (iii) 
indirectly  through  metering  provided  by  the 
Transmission  Owner  within  whose  area  its 
Load  is  located.  The  Customer  also  shall 
provide  its  metered  data  to  the  Transmission 
Owner  within  whose  area  its  Load  is  located, 
to  the  extent  that  the  Transmission  Owner 
determines  that  the  metered  data  provided  to 
the  Independent  Transmission  Provider  is 
required  for  its  system  operation  and 
planning  functions,  for  the  billing  of  services 
it  provides  to  the  Customer,  or  to  perform 
calculations  required  by  the  Independent 
Transmission  Provider. 

11.2  Load-Serving  Entities:  Any  Load  that 
is  not  directly  metered,  as  described  above, 
will  have  its  Load  determined  by  the 
Transmission  Owner  within  whose  area  its 
Load  is  located  in  accordance  with  the 
Transmission  Owner's  Retail  Access  plan  on 
file  with  the  (state  commission)  or  otherwise 
authorized. 

11.3  Ancillary  Service  Suppliers: 
Suppliers  shall  ensure  that  adequate 
metering  data  is  made  available  to  the 
Independent  Transmission  Provider  as 
described  above. 

11.4  Third  Party  Metering  Services: 
Customers  whose  metering  services  are 
provided  by  third  parties  qualified  under 
rules,  regulations  and  procedures  of 
applicable  state  regulatory  authorities  shall 
be  responsible  to  ensure  that  all  data 
described  in  this  Section  are  satisfactorily 
made  available  to  the  Independent 
Transmission  Provider  and  applicable 
Transmission  Owner(s)  by  those  third 
parties. 

11.5  Estimation  of  Metering:  In  the  event 
of  a  meter  malfunction  or  inadequate 
metering  data,  the  Independent  Transmission 


Provider  may  use  estimates  to  determine 
Customer's  rights  and  responsibilities  under 
the  Independent  Transmission  Provider's 
Tariff. 

12.  Data  and  Confidentiality  Provisions 

12.1  Access  to  Complete  and  Accurate 
Data:  Customers  under  the  Tariff  shall 
provide  to  the  Independent  Transmission 
Provider  such  information  and  data  as  the 
Independent  Transmission  Provider 
reasonably  deems  necessan,'  in  order  lo 
perform  its  functions  and  fulfill  its 
responsibilities  under  the  Tariff  and  in 
accordance  with  the  Independent 
Transmission  Provider  Market  Monitoring 
Program.  Such  information  will  be  provided 
on  a  timely  basis  and  in  the  formats 
prescribed  in  the  Independent  Transmission 
Provider  Procedures. 

12.2  Independent  Transmission  Provider 
Procedures:  The  Independent  Transmission 
Provider  shall  develop,  and  modify  as 
appropriate,  procedures  for  the  efficient  and 
non-discriminator\-  operation  of  the 
Independent  Transmission  Provider 
Administered  Markets  and  for  the  safe  and 
reliable  operation  of  the  Independent 
Transmission  Provider's  Service  Area  in 
accordance  with  the  terms  and  conditions  of 
the  Tariff.  All  such  procedures  mu.st  be 
consistent  with  Good  Utility  Practice. 
Whenever  requested  by  the  Independent 
Transmission  Provider,  each  Load-Ser\'ing 
Entity  shall  provide  the  Independent 
Transmission  Provider  with  a  forecast  of  the 
Loads  for  which  it  is  responsible  for  the 
particular  time  period  designated  by  the 
Independent  Transmission  Provider. 
Customers  shall  inform  the  Independent 
Transmission  Provider  of  the  Availability  of 
Generators  within  the  Independent 
Transmission  Provider  Service  Area  subject 
to  a  Customer's  control  by  Energy  contract, 
ownership  or  otherwise.  Additionally,  the 
Transmission  Owners  will  provide  megawatt, 
megavar,  voltage  readings.  'Transmission 
System  data  (facility  ratings  and  impedance 
data),  and  maintenance  schedules  for  all 
Transmission  Facilities  under  the 
Independent  Transmission  Provider's 
Operational  Control.  For  Transmission 
Facilities  Requiring  Independent 
Transmission  Provider  Notification,  the 
Transmission  Owners  shall  inform  the 
Independent  Transmission  Provider  of  all 
changes  in  the  status  of  the  designated 
transmission  facilities.  Suppliers  will 
provide  data  on  Generator  status  and  output 
including  maintenance  schedules.  Generator 
scheduled  return  dates  (inclusive  of  return  to 
service  from  maintenance,  forced  outages  or 
partial  unit  outages  that  resulted  in  a 
significant  reduction  in  a  generating  unit's 
ability  to  produce  Energy  in  any  hour),  and 
Generator  machine  data.  These  data  shall 
also  inchide  Generator  Incremental/ 
Decremental  Bids,  operating  limits,  response 
rates,  megawatt,  megavar.  and  voltage 
readings. 

12.3  Access  to  Confidential  Information: 
The  Independent  Transmission  Provider  may 
request,  and  the  Customer  shall  provide. 
Confidential  Information  (  onsislent  with  the 
disclosure  requirements  set  forth  in  the 
Independent  'Transmission  Providers  Tariff. 
The  Independent  Transmission  Provider 
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shall  prevent  the  disclosure  of  Confidential 
Information  and  shall  not  publish,  disclose  or 
otherwise  divulge  Confidential  Information 
to  any  person  or  entity  without  the  prior 
written  consent  of  the  party  supplying  such 
Confidential  Information,  except  as  provided 
for  under  the  Independent  Transmission 
Provider  Market  Power  Monitoring  Plan.  The 
provisions  of  this  Section  shall  not  apply  to 
any  Confidential  Information:  (i)  Which  was 
in  the  public  domain  at  the  time  of  disclosure 
hereunder:  (ii)  which  thereafter  passes  into 
the  public  domain  by  acts  other  than  the  acts 
of  the  Independent  Transmission  Provider: 
(iii)  that  the  Independent  Transmission 
Provider  is  required  to  make  publicly 
available  by  the  Commission,  the  (state 
commission]  or  other  legal  process,  or  for 
reliability  purposes  pursuant  to  Good  Utility 
Practice;  or  (iv)  information  required  to  be 
provided  to  the  Commission,  which  will  be 
protected  under  the  Commission's  rules  for 
non-public  material.  A  Customer  may  request 
that  the  Independent  Transmission  Provider 
keep  confidential  from  another  entity 
Confidential  Information  that  the  other  entity 
does  not  require  to  perform  its  obligations 
and  duties  hereunder.  The  Customer  must 
state  in  writing  that  the  information  is  to  be 
treated  as  Confidential  Information  and  the 
reasons  for  treating  it  as  Confidential 
Information,  otherwise  information  will  be 
treated  as  non-Confidential  Information. 

12.4  Use  of  Confidential  Information:  The 
Independent  Transmission  Provider  shall  use 
Confidential  Information  for  the  exclusive 
purpose  of  performing  its  obligations 
hereunder  and  under  any  Service  Agreement. 

12.5  Disclosure  of  Bid  Information: 
Pursuant  to  Commission  requirements,  the 
Independent  Transmission  Provider  shall 
make  public  Bid  information  from  the 
Energy,  Ancillary  Services,  and  Transmission 
markets  (but  not  the  names  of  the  Bidders 
making  these  Bids)  three  months  after  the 
Bids  are  submitted.  The  Independent 

-  Transmission  Provider  shall  post  the  data  in 
a  way  that  permits  third  parties  to  track  each 
individual  Bidder's  Bids  over  time.  Prior  to 
such  disclosure.  Bid  information  submitted 
to  the  Independent  Transmission  Provider  by 
Market  Participants  shall  be  considered 
Confidential  Information. 

12.6  Survival:  This  section  12  will 
survive  the  termination  of  the  Independent 
Transmission  Provider's  Tariff  and  any 
associated  Service  Agreement. 

Part  n.  Transmission  Services 

B.  Setwork  Access  Sen-ice 

•►  Preamble 

The  Independent  Transmission  ProvidtT 
will  provide  Network  .\ccess  Service 
pursuant  to  the  applicable  terms  and 
conditions  contained  in  the  Tariff  and 
Service  Agreement.  Network  Access  Service 
allows  all  Customers  to  access  all  points  (i.e.. 
all  Receipt  Points  and  all  Delivery  Points  on 
the  Independent  Transmission  Provider's 
svstem)  so  that  every  Generator  can  reach 
every  Load,  subject  to  physical  feasibility. 
Specifically,  Network  Access  Service  offers  a 
flexible  use  of  the  transmission  grid  by 
allowing  Customers  to?  (1)  Serve  Load  with 
any  Resource  on  the  svstem.  (2)  access  anv 


Interface  to  import  power  from  a  neighboring 
system,  (3)  integrate,  economically  dispatch 
and  regulate  its  current  and  planned 
Resources  to  serve  its  Load;  (4)  transmit 
power  within,  through,  and  out  of  the 
Independent  Transmission  Provider's  system; 
and  (5)  aggregate  Resources  for  resale  and 
hub-to-hub  transfer. 

1 .  Nature  of  Network  Access  Service 

1 . 1  Scope  of  Service:  Network  Access 
Service  allows  all  Customers  to  access  all 
points  {i.e.,  all  Receipt  Point  and  Delivery 
Points)  on  the  Independent  Transmission 
Provider's  system  so  that  every  Customer  can 
move  power  from  any  Generator  to  any  Load, 
from  any  Generator  to  any  Trading  Hub,  from 
one  Trading  Hub  to  another,  or  from  a 
Trading  Hub  to  a  Load.  Using  Network 
Access  Service,  a  Customer  can  integrate 
Resources  and  Load,  transfer  power  through 
or  out  of  the  Independent  Transmission 
Provider's  system  or  deliver  power  between 
specified  Receipt  and  Delivery  Points.  The 
embedded  costs  of  the  Transmission  System 
will  be  recovered  through  an  Access  Charge. 
Any  Congestion  costs  and  loss  costs 
associated  with  a  transaction  will  be 
recovered  through  the  applicable 
Transmission  Usage  Charge  in  which  the 
Customer  causing  the  Congestion  and  losses 
bears  the  full  cost  of  its  Transaction.  To  the 
extent  the  Customer  is  willing  to  pay  the 
applicable  Transmission  Usage  Charge  for  its 
requested  Receipt  Point-to-Delivery  Point 
combinations(s),  service  will  be  available  and 
will  be  provided  to  the  extent  physically  and 
operationally  feasible.  The  Customer  must 
obtain  or  self-supply  Ancillary  Services 
pursuant  to  Part  II. C  of  the  Tariff. 

1.2  Independent  Transmission  Provider 
Responsibilities:  The  Independent 
Transmission  Provider  shall  plan,  construct, 
operate  and  maintain  its  Transmission 
System  in  accordance  with  Good  Utility 
Practice  in  order  to  provide  all  Customers 
with  Network  Access  Service  over  the 
Independent  Transmission  Provider's 
Transmission  System.  The  Independent 
Transmission  Provider  shall  endeavor  to 
have  constructed  and  placed  into  service 
sufficient  transmission  capability  to  deliver 
all  Network  Access  Service  Customers' 
Resources  to  serve  Load.  The  Independent 
Transmission  Provider  will  offer  a 
mechanism  for  participants  to  identify,'  long- 
term  planning  and  expansion  needs  and  to 
propose  solutions  (transmission,  generation, 
or  demand-side). 

1..3     Service  at  Points  without  Concurrent 
Congestion  Revenue  Rights:  Once  a  Customer 
agrees  to  pay  the  applicable  Access  Charge, 
it  may  use  the  Independent  Transmission 
Provider's  Transmission  System  to  deliver 
Energy  to  its  Network  Loads  from  Resources 
when  the  Customer  does  not  have  Congestion 
Revenue  Rights  between  the  requested 
Receipt  and  Delivery  Points.  Such  Energy 
shall  be  transmitted  subject  to  the  Customer 
paying  the  applicable  Transmission  Usage 
Charge.  A  Customer  may  revise  or  add 
Receipt  Points  or  Delivery  Points  without  an 
additional  Access  Charge. 

2.  Initiating  Service 

2.1     Condition  Precedent  for  Receiving 
Service:  A  request  for  Network  Access 


Service  may  be  performed  under  an  umbrella 
Service  Agreement  pursuant  to  Part  VII  of  the 
Tariff.  A  request  for  Network  Access  Service 
must  contain  a  written  Application  to:  [the 
Independent  Transmission  Provider  Name 
and  Address],  submitted  at  least  sixty  (60) 
days  in  advance  of  the  calendar  month  in 
which  service  is  to  commence.  The 
Independent  Transmission  Provider  will 
consider  requests  for  such  service  on  shorter 
notice  when  feasible.  Requests  for  Network 
Access  Service  for  periods  of  less  than  one 
year  shall  be  subject  to  expedited  procedures 
that  shall  be  negotiated  between  the  Parties 
within  the  time  constraints  provided  in 
Section  B.2.8. 

2.2    Application  Procedures:  A  Customer 
requesting  Network  Access  Service  must 
submit  an  Application,  with  a  deposit 
approximating  the  charge  for  one  month  of 
service,  to  the  Independent  Transmission 
Provider  as  far  as  possible  in  advance  of  the 
month  in  which  service  is  to  commence. 
Applications  should  be  submitted  by 
entering  the  information  listed  below  on  the 
Independent  Transmission  Provider's  OASIS, 
which  will  provide  a  time-stamped  record  for 
the  Application. 

2.2.1     Applications  That  Do  Not  Require 
the  Integration  of  Resources  and  Load:  A 
Completed  Application  shall  provide  all  of 
the  information  included  in  18  CFR  2.20 
including,  but  not  limited  to,  the  following: 

(i)  The  identity,  address,  telephone  number 
and  facsimile  number  of  the  party  requesting 
service; 

(ii)  A  statement  that  the  party  requesting 
service  meets,  or  will  be  upon 
commencement  of  service,  will  meet  the 
eligibility  requirement  under  Part  I  of  this 
Tariff; 

(iii)  The  location  of  the  specific  Receipt 
Points  and  Delivery  Points  and  the  identities 
of  the  Delivering  Parties  and  the  Receiving 
Parties; 

(iv)  The  location  of  the  generating 
facility(ies)  supplying  the  capacity  and 
Energy  and  the  location  of  the  Load 
ultimately  served  by  the  capacity  and  Energy 
transmitted.  The  Independent  Transmission 
Provider  shall  treat  this  information  as 
confidential  except  to  the  extent  that 
disclosure  of  this  information  is  required  by 
this  Tariff,  by  regulatory  or  judicial  order,  for 
reliability  purposes  pursuant  to  Good  Utility 
Practice  or  pursuant  to  transmission 
information  sharing  agreements.  The 
Independent  Transmission  Provider  shall 
treat  this  information  consistent  with  the 
standards  of  conduct  contained  in  Part  37  of 
the  Commission's  regulations; 

(v)  A  description  of  the  supply 
characteristics  of  the  capacity  and  Energy  to 
be  delivered;  an  estimate  of  the  capacity  and 
Energy  expected  to  be  delivered  to  the 
Receiving  Party;  and  the  transmission 
transfer  capability  requested  for  each  Receipt 
Point  and  Delivery  Point  on  the  Independent 
Transmission  Provider's  Transmission 
System;  Customers  may  combine  their 
requests  for  service  in  order  to  satisfy  the 
minimum  transmission  capability 
requirement;  and 

(vi)  Service  Commencement  Date  and  the 
term  of  the  requested  Network  Access 
Service:  The  minimum  term  for  Network 
Access  Service  is  one  hour. 
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2.2.2    Applications  That  Require  the 
Integration  of  Resources  and  Load:  A 
Completed  Application  shall  provide  all  of 
the  Information  included  in  18  CFR  2.20 
including,  but  not  limited  to,  the  following: 

(i)  The  identity,  address,  telephone  number 
and  facsimile  number  of  the  party  requesting 
service; 

(ii)  A  statement  that  the  party  requesting 
service  meets,  or  upon  commencement  of 
service  will  meet,  the  eligibility  requirement 
under  Part  I  of  this  Tariff; 

(iii)  A  description  of  the  Load  at  each 
Delivery  Point.  This  description  must 
separately  identify  and  provide  the 
Customer's  best  estimate  of  the  total  Loads  to 
be  served  at  each  transmission  voltage  level, 
and  the  Loads  to  be  served  from  each 
Independent  Transmission  Provider 
substation  at  the  same  transmission  voltage 
level.  The  description  must  include  a  ten  (10) 
year  forecast  of  service  for  summer  and 
winter  Load  and  Resource  requirements 
beginning  with  the  first  year  after  the  service 
is  scheduled  to  commence  and  extending  for 
the  duration  of  the  service  request; 

(iv)  The  amount  and  location  of  any 
demand  responsive  Loads  included  in  the 
Network  Load.  This  shall  include  the 
summer  and  winter  capacity  requirements  for 
each  demand  responsive  Load,  that  portion 
of  the  Load  subject  to  demand  response,  the 
conditions  under  which  a  response  can  be 
implemented  and  any  limitations  on  the 
amount  and  frequency  of  demand  response. 
Customer  should  identify  the  amount  of 
demand  responsive  Load  (if  any)  included  in 
the  ten  UO)  year  Load  forecast  provided  in 
response  to  (iii)  above. 

(v)  A  description  of  Network  Resources 
(current  and  term  of  request  pro)ection). 
which  shall  include,  for  each  Network 
Resource: 
— Unit  size  and  amount  of  capacity  bom  that 

unit  to  be  designated  as  Network 

Resource 
— VAR  capability  (both  leading  and  lagging) 

of  all  Generators 
— Operating  restrictions 
— Any  periods  of  restricted  operations 

throughout  the  year 
— Maintenance  schedules 
— Minimimi  loading  level  of  unit 
— Normal  operating  level  of  unit 
— ^Any  must-nm  unit  designations  required 

for  system  reliability  or  contract  reasons 
— Approximate  variable  generating  cost  ($/ 

MWh)  for  redispatch  computations 
— Arrangements  governing  sale  and  delivery 

of  power  to  third  parties  fr^m  generating 

facilities  located  in  the  Independent 

Transmission  Provider's  Service  Area, 

where  only  a  portion  of  unit  output  is 

designated  as  a  Network  Resource 
— Description  of  purchased  power  designated 

as  a  Network  Resource  including  source 

of  supply,  Control  Area  location. 

transmission  arrangements  and  Delivery 

Point(s)  to  the  Independent 

Transmission  Provider's  Transmission 

System; 
(vi)  A  description  of  Customer's 
Transmission  System,  if  applicable: 
— Load  flow  and  stability  data,  such  as  real 

and  reactive  parts  of  the  Load,  lines. 

transformers,  reactive  devices  and  Load 


type,  including  normal  and  Emergency 

ratings  of  all  transmission  equipment  in 

a  Load  flow  format  compatible  with  that 

used  by  the  Independent  Transmission 

Provider 
— Operating  restrictions  needed  for  reliability 
— Operating  guides  employed  by  system 

operators 
— Contractual  restrictions  or  committed  uses 

of  the  Customer's  Transmission  System, 

other  than  the  Customer's  Network 

Loads  and  Resources 
— Location  of  Network  Resources  described 

in  subsection  (v)  above 
— Ten  (10)  year  projection  of  system 

expansions  or  upgrades 
— Transmission  System  maps  that  include 

any  proposed  expansions  or  upgrades; 

and 
(vii)  Service  Commencement  Date  and  the 
term  of  the  requested  Network  Access 
Service:  The  minimum  term  for  Network 
Access  Service  is  one  hour. 

The  Independent  Transmission  Provider 
shall  acknowledge  the  Completed 
Application  within  ten  (10)  days  of  receipt. 
The  acknowledgment  must  include  a  date  by 
which  a  response,  including  a  Service 
Agreement,  will  be  sent  to  the  Customer.  If 
an  Application  fails  to  meet  the  requirements 
of  this  section,  the  Independent 
Transmission  Provider  shall  notify  the 
Customer  filing  the  Application  requesting 
service  or  Congestion  Revenue  Rights  within 
fifteen  (15)  days  of  receipt  and  specify  the 
reasons  for  such  failure.  Wherever  possible, 
the  Independent  Transmission  Provider  shall 
attempt  to  remedy  deficiencies  in  the 
Application  through  informal 
communications  with  the  Customer.  If  such 
efforts  are  unsuccessful,  the  Independent 
Transmission  Provider  shall  return  the 
Application  without  prejudice  to  the 
Customer  filing  a  new  or  revised  Application 
that  fully  complies  with  the  requirements  of 
this  section.  The  Customer  will  be  assigned 
a  new  priority  consistent,  with  the  date  of  the 
new  or  revised  Application.  The  Independent 
Transmission  Provider  shall  treat  this 
information  consistent  with  the  standards  of 
conduct  contained  in  Part  37  of  the 
Commission's  regulations. 

2.3  Technical  Arrangements  to  be 
Completed  Prior  to  Commencement  of 
Service:  Network  Access  Service  shall  not 
conmience  until  the  Independent 
Transmission  Provider  and  the  Customer,  or 
a  third  party,  have  completed  installation  of 
all  equipment  specified  under  the  Network 
Operating  Agreement  consistent  with  Good 
Utility  Practice  and  any  additional 
requirements  reasonably  and  consistently 
imposed  to  ensure  the  reliable  operation  of 
the  Transmission  System.  The  Independent 
Transmission  Provider  shall  exercise 
reasonable  efforts,  in  coordination  with  the 
Customer,  to  complete  such  arrangements  as 
soon  as  practicable  taking  into  consideration 
the  Service  Commencement  Date. 

2.4  Customer  Facilities:  To  the  extent 
Customer  owns  transmission  facilities,  the 
provision  of  Network  Access  Service  shall  be 
conditioned  upon  the  Customer's 
constructing,  maintaining  and  operating  the 
facilities  on  its  side  of  each  Delivery  Point  or 
interconnection  necessary  to  reliably  deliver 


capacity  and  Energy  from  the  Independent 
Transmission  Provider's  Transmission 
System  to  the  Customer.  The  Customer  shall 
be  solely  responsible  for  constructing  or 
installiqg  all  facilities  on  the  Customer's  side 
of  each  such  Delivery  Point  or 
interconnection. 

2.5  Filing  of  Service  Agreement:  The 
Independent  Transmission  Provider  must  file 
Service  Agreements  or  related  agreements 
with  the  Commission  to  the  extent  required 
by  applicable  Commission  regulations. 

2.6  Notice  of  Deficient  Application:  If  an 
Application  fails  to  meet  the  requirements  of 
the  Tariff,  the  Independent  Transmission 
Provider  shall  notify  the  entity  requesting 
service  within  fifteen  (15)  days  of  receipt  of 
the  reasons  for  such  failure.  The  Independent 
Transmission  Provider  shall  attempt  to 
remedy  minor  deficiencies  in  the  Application 
through  informal  communications  with  the 
Customer.  If  such  efforts  are  unsuccessful, 
the  Independent  Transmission  Provider  shall 
return  the  Application,  along  with  any 
deposit,  with  interest.  Upon  receipt  of  a  new 
or  revised  Application  that  fully  complies 
with  the  requirements  of  the  Tariff,  the 
Customer  shall  be  assigned  a  new  priority 
consistent  with  the  date  of  the  new  or  revised 
Application. 

2.7  Response  to  a  Completed  Application: 
Following  receipt  of  a  Completed 
Application  for  Network  Access  Service,  the 
Independent  Transmission  Provider  shall 
make  a  determination  of  physical  feasibility 
as  required  in  Section  B.5.2.  The 
Independent  Transmission  Provider  shall 
notify  the  Customer  as  soon  as  practicable, 
but  not  later  than  thirty  (30)  days  after  the 
date  of  receipt  of  a  Completed  Application, 
either  (i)  if  it  will  be  able  to  offer  Network 
Access  Service  without  performing  a  System 
Impact  Study  or  (ii)  if  such  a  study  is  needed 
to  evaluate  the  impact  of  the  Application 
pursuant  to  Section  B.5.3.  Responses  by  the 
Independent  Transmission  Provider  must  be 
made  as  soon  as  practicable  to  all  Completed 
Applications  and  the  timing  of  such 
responses  must  be  made  on  a  non- 
discriminatory basis. 

2.8  Execution  of  Service  Agreement: 
Whenever  the  Independent  Transmission 
Provider  determines  that  a  System  Impact 
Study  is  not  required  and  that  the  service  can 
be  provided,  it  shall  notify  the  Customer  as 
soon  as  practicable  but  no  later  than  thirty 
(30)  days  after  receipt  of  the  Completed 
Application.  Where  a  System  Impact  Study  is 
required,  the  provisions  of  Section  B.2.5  will 
govern  the  execution  of  a  Service  Agreement. 
Failure  of  a  Customer  to  execute  and  return 
the  Service  Agreement  or  request  the  filing  of 
an  unexecuted  Service  Agreement  pursuant 
to  Section  B.2.9  within  fifteen  (15)  days  after 
it  is  tendered  by  the  Independent 
Transmission  Provider  will  be  deemed  a 
withdrawal  and  termination  of  the 
Application  and  any  deposit  submitted  shall 
be  refunded  with  interest.  Nothing  herein 
limits  the  right  of  a  Customer  to  hie  another 
Application  after  such  withdrawal  and 
termination. 

2.9  Initiating  Service  in  the  Absence  of  an 
Executed  Service  Agreement:  If  the 
Independent  Transmission  Provider  and  the 
Customer  requesting  Network  Access  Ser\'ice 
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cannot  agree  on  all  the  terms  and  conditions 
of  the  Service  Agreement,  the  Independent 
Transmission  Provider  shall  file  with  the 
Commission,  within  thirty  (301  days  after  the 
date  the  Customer  provides  written 
notification  directing  the  Independent 
Transmission  Provider  to  file,  an  unexecuted 
Network  Access  Service  Agreement 
containing  terms  and  conditions  deemed 
appropriate  by  the  Independent 
Transmission  Provider  for  such  requested 
Transmission  Service.  The  Independent 
Transmission  Provider  shall  commence 
providing  Transmission  Service  subject  to 
the  Customer  agreeing  to  (i)  compensate  the 
Independen^Transmission  Provider  at 
whatever  rate  the  Commission  ultimately 
determines  to  be  just  and  reasonable,  and  (ii) 
comply  with  the  terms  and  conditions  of  this 
Tariff  including  posting  appropriate  security 
deposits  in  accordance  with  the  terms  of 
Section  B.2.2. 

2.10    Scheduling  of  Network  Access 
Service:  Under  Network  Access  Service,  a 
Customer  can  schedule  transmission  service 
or  procure  Energy  through  the  Day-Ahead 
and  Real-Time  Markets.  The  scheduling 
procedures  for  both  options  are  contained  in 
Part  III  of  this  Tariff. 

3.  Network  Resources 

To  the  extent  a  Customer  desires  the 
Independent  Transmission  Provider  to 
integrate,  economically  dispatch,  and 
regulate  the  Customer's  Resources  to  serve 
the  Customer's  Load,  the  Customer  must 
designate  Resources  as  described  below.  All 
other  Customers  will  identify  Receipt  Points 
and  Delivery  Points  through  the  Day-Ahead 
and  Real-Time  Markets  pursuant  to  Part  HI  of 
this  Tariff. 

3.1  Designation  of  Network  Resources: 
All  Customers  desiring  the  Independent 
Transmission  Provider  to  integrate, 
economically  dispatch,  and  regulate  its 
Resources  to  serve  its  load  must  designate 
sufficient  Network  Resources  to  meets  its 
Load  on  a  non-intemiptible  basis.  Network 
Resources  shall  include  all  generation 
owned,  purchased  or  leased  by  the  Customer 
designated  to  serve  Network  Load  under  the 
Tariff.  Network  Resources  may  not  include 
Resources,  or  any  portion  thereof,  that  are 
committed  for  sale  to  non-designated  third- 
party  Load  or  otherwise  cannot  be  called 
upon  to  meet  the  Customer's  Network  Load 
on  a  non-interruptible  basis.  Any  owned  or 
purchased  Resources  that  were  serving  the 
Customer's  Loads  under  firm  agreements 
entered  into  on  or  before  the  Service 
Commencement  Date  shall  initially  be 
designated  as  Network  Resources  until  the 
Customer  terminates  the  designation  of  siuch 
Resources. 

3.2  Designation  of  New  Network 
Resources:  The  Customer  may  designate  a 
new  Resource  by  providing  the  Independent 
Transmission  Provider  with  as  much  advance 
notice  as  practicable.  A  designation  of  a  new 
Network  Resource  must  be  made  by  a  request 
for  modification  of  service  pursuant  to  an 
Application  under  Section  B.2. 

3.3  Designation  of  Alternate  Resources: 
The  Customer  has  the  right  to  obtain 
alternate  Resources,  whether  through  a 
bilateral  contract  or  through  the  Independent 
Transmission  Provider-Administered 


Markets.  Alternate  Resources  enable  the 
Customer  to  substitute  one  Resource  for 
another,  generally  on  a  short-term  basis.  An 
alternate  Resource  does  not  have  to  be 
ciommitted  to  the  Customer  on  a  firm  basis 
as  does  a  Network  Resource. 

.1.4    Substitution  of  Resources  and 
Congestion  Revenue  Rights:  The  Customer 
may  replace  one  designated  Resource  with 
another.  The  Customer  may  request  a 
reconfiguration  of  the  Congestion  Revenue 
Rights  it  holds  for  the  current  Resource  and 
request  Congestion  Revenue  Rights  for  the 
new  Resource  pursuant  to  B.6  of  the  Tariff. 

3.5  Termination  of  Network  Resources: 
The  Customer  may  terminate  the  designation 
of  all  or  part  of  a  generating  Resource  as  a 
Network  Resource  at  any  time,  but  must 
provide  notification  to  the  Independent 
Transmi.ssion  Provider  as  soon  as  reasonably 
practicable. 

3.6  Customer  Dispatch  Obligation:  As  a 
condition  to  receiving  Network  Access 
Service,  the  Customer  agrees  to  dispatch  its 
Network  Resources  as  requested  by  the 
Independent  Transmission  Provider, 
consistent  with  Part  II  of  this  Tariff.  To  the 
extent  practicable,  the  redispatch  of 
Resources  pursuant  to  this  section  shall  be  on 
a  least  cost,  non-discriminatory  basis 
between  all  Customers. 

3.7  Transmission  Arrangements  for 
Network  Resources  Not  Physically 
Interconnected  with  the  Independent 
Transmission  Provider:  The  Customer  shall 
be  responsible  for  any  arrangements 
necessarv  to  deliver  capacity  and  Energy 
from  a  Network  Resource  not  physically 
interconnected  with  the  Independent 
Transmission  Provider's  Transmission 
System.  The  Independent  Transmission 
Provider  will  undertake  reasonable  efforts  to 
assist  the  Customer  in  obtaining  such 
arrangements,  including  without  limitation, 
providing  any  information  or  data  required 
by  such  other  entity  pursuant  to  Good  Utility 
Practice. 

3.8  Limitation  on  Designation  of  Network 
Resources:  The  Customer  must  demonstrate 
that  it  owns  or  has  committed  to  purchase 
generation  pursuant  to  an  executed  contract 
in  order  to  designate  a  generating  Resource 
as  a  Network  Resource.  Alternatively,  the 
Customer  may  establish  that  execution  of  a 
contract  is  contingent  upon  the  availability  of 
transmission  service  und-^r  the  Tariff. 

3.9  Customer  Owned  transmission 
Facilities:  The  Customer  that  owns  existing 
facilities  tha'  are  determined  by  the  Order 
No.  888  seven  factor  test  to  be  Transmission 
Facilities  may  be  eligible  to  receive 
consideration  either  through  a  billing  credit 
or  some  other  mechanism. 

4.  Designation  of  Network  Load 

To  the  extent  a  Customer  desires  the 
Independent  Transmission  Provider  to 
integrate,  economically  dispatch,  and 
regulate  the  Customer's  Resources  to  serve 
the  Customer's  Load,  the  Customer  must 
designate  Loads  as  described  below. 

4.1     Network  Load:  The  Customer  must 
designate  the  individual  Network  Loads  on 
whose  behalf  the  Independent  Transmission 
Provider  will  provide  Network  Access 
Service.  The  Network  Loads  shall  be 


specified  in  the  Service  Agreement  and  shall 
include  actual  deliveries  at  Interfaces. 

4.2  New  Network  Loads  Connected  with 
the  Independent  Transmission  Provider:  The 
Customer  shall  provide  the  Independent 
Transmission  Provider  with  as  much  advance 
notice  as  reasonably  practicable  of  the 
designation  of  new  Network  Load  that  will  be 
added  to  its  Transmission  System.  A 
designation  of  new  Network  Load  must  be 
made  through  a  modification  of  service 
pursuant  to  a  new  Application.  The 
Independent  Transmission  Provider  will  use 
due  diligence  to  install  any  transmission 
facilities  required  to  interconnect  a  new 
Network  Load  designated  by  the  Customer. 
The  costs  of  new  facilities  required  to 
interconnect  a  new  Network  Load  shall  be 
determined  in  accordance  witli  ilie 
procedures  provided  in  Section  B,5.12  and 
shall  be  charged  to  the  Customer  in 
accordance  with  Part  VIII  of  this  Tariff. 

4.3  New  Interconnection  Points:  To  the 
extent  the  Customer  desires  to  add  a  new 
Delivery  Point  or  interconnection  point 
between  the  Independent  Transmission 
Provider's  Transmission  System  and  a 
Network  Load,  the  Customer  shall  provide 
the  Independent  Transmission  Provider  with 
as  much  advance  notice  as  reasonably 
practicable. 

4.4  Changes  in  Service  Requests:  Under 
no  circumstances  shall  the  Customer's 
decision  to  cancel  or  delay  a  requested 
change  in  Network  Access  Service  (e.g.,  the 
addition  of  a  new  Network  Resource  or 
designation  of  a  new  Network  Load)  in  any 
way  relieve  the  Customer  of  its  obligation  to 
pay  the  costs  of  transmission  facilities 
constructed  by  the  Independent 
Transmission  Provider  and  charged  to  the 
Customer  as  reflected  in  the  Service 
Agreement.  However,  the  Independent 
Transmission  Provider  must  treat  any 
requested  change  in  Network  Access  Service 
in  a  non-discriminatory  manner. 

4.5  Annual  Load  and  Resource 
Information  Updates:  The  Customer  shall 
provide  the  Independent  Transmission 
Provider  with  annual  updates  of  Network 
Load  and  Network  Resource  forecasts 
consistent  with  those  included  in  its 
Application  for  Network  Access  Service 
under  the  Tariff.  The  Customer  also  shall 
provide  the  Independent  Transmission 
Provider  with  timely  written  notice  of 
material  changes  in  any  other  information 
provided  in  its  Application  relating  to  the 
Customer's  Network  Load,  Network 
Resources,  Transmission  System  or  other 
aspects  of  its  facilities  or  operations  affecting 
the  Independent  Transmission  Provider's 
ability  to  provide  reliable  service. 

5.  Service  Availability 

5.1  General  Conditions:  The  Independent 
Transmission  Provider  shall  provide  Network 
Access  Service  over,  on  or  across  its 
Transmission  System  to  any  Customer  that 
has  met  the  requirements  of  Section  A.9. 

5.2  Determination  of  Available  Transfer 
Capability:  A  description  of  the  Independent 
Transmission  Provider's  specific 
methodology  for  assessing  Available  Transfer 
Capability  posted  on  the  Independent 
Transmission  Provider's  OASIS  is  contained 
in  Attachment  A  of  the  Tariff.  In  the  event 
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sufficient  transmission  capability  may  not 
exist  to  accommodate  a  Congestion  Revenue 
Rights  request,  the  Independent 
Transmission  Provider  shall  respond  by 
performing  a  System  Impact  Study. 

5.3    Notice  of  Need  for  System  Impact 
Study:  After  receiving  a  request  for 
Congestion  Revenue  Rights  or  for  the 
reconfiguration  of  Congestion  Revenue 
Rights,  the  Independent  Transmission 
Provider  shall  conduct,  to  the  extent 
necessary,  a  System  Impact  Study.  A 
description  of  the  Independent  Transmission 
Provider's  methodology  for  completing  a 
System  Impact  Study  is  provided  in 
Attachment  B.  The  Independent 
Transmission  Provider  shall  within  thirty 
(30)  days  of  receipt  of  a  Completed 
Application,  tender  a  System  Impact  Study 
Agreement  pursuant  to  which  the  Customer 
shall  agree  to  reimburse  the  Independent 
Transmission  Provider  for  performing  the 
required  System  Impact  Study.  For  a  service 
request  to  remain  a  Completed  Application, 
the  Customer  shall  execute  the  System 
Impact  Study  Agreement  and  return  it  to  the 
Independent  Transmission  Provider  within 
fifteen  (15)  days.  If  the  Customer  elects  not 
to  execute  the  System  Impact  Study 
Agreement,  its  Application  shall  be  deemed 
withdrawn  and  its  deposit  shall  be  returned 
with  interest. 

5.4    System  Impact  Study  Agreement  and 
Cost  Reimbursement 

(i)  The  System  Impact  Study  Agreement 
must  clearly  specify  the  Independent 
Transmission  Provider's  estimate  of  the 
actual  cost  and  time  for  completion  of  the 
System  Impact  Study.  The  charge  shall  not 
exceed  the  actual  cost  of  the  study.  In 
performing  the  System  Impact  Study,  the 
Independent  Transmission  Provider  shall 
rely,  to  the  extent  reasonably  practicable,  on 
existing  transmission  planning  studies.  The 
Customer  will  not  be  assessed  a  charge  for 
such  existing  studies;  however,  the  Customer 
will  be  responsible  for  charges  associated 
with  any  modifications  to  existing  planning 
studies  that  are  reasonably  necessary  to 
evaluate  the  impact  of  the  Customer's  request 
for  service  on  the  Transmission  System. 

(ii)  If  in  response  to  multiple  Customers 
requesting  servicain  relation  to  the  same 
competitive  solicitation,  a  single  System 
Impact  Study  is  sufficient  for  the 
Independent  Transmission  Provider  to 
accommodate  the  service  requests,  the  costs 
of  that  study  shall  be  prorated  among  the 
Customers, 

5,5    System  Impact  Study  Procedures: 
Upon  receipt  of  an  executed  System  Impact 
Study,  the  Independent  Transmission 
Provider  shall  use  due  diligence  to  complete 
the  required  System  Impact  Study  within 
sixty  (60)  days.  The  System  Impact  Study 
shall  identify  any  system  constraints  and 
dispatch  options,  additional  Direct 
Assignment  Facilities  or  Network  Upgrades 
required  to  provide  the  requested  service.  In 
the  event  that  the  Independent  Transmission 
Provider  is  unable  lo  complete  the  required 
System  Impact  Study  within  such  time 
period,  it  shall  so  notify  the  Customer  and 
provide  an  estimated  completion  date  along 
with  an  explanation  of  the  reasons  why 
additional  time  is  required  to  complete  the 


required  studies.  A  copy  of  the  completed 
System  Impact  Study  and  related  work 
papers  shall  be  made  available  to  the 
Customer.  The  Independent  Transmission 
Provider  shall  notify  the  Customer 
immediately  upon  completion  of  the  System 
Impact  Study  if  the  Transmission  System 
will  be  adequate  to  accommodate  all  or  part 
of  a  request  for  service,  all  or  part  of  a  request 
for  Congestion  Revenue  Rights 
reconfiguration,  or  if  no  costs  ai*  likely  to  be 
incurred  for  new  transmission  facilities  or 
upgrades.  In  order  for  a  request  to  remain  a 
Completed  Application,  within  fifteen  (15) 
days  of  completion  of  the  System  Impact 
Study  the  Customer  must  execute  a  Service 
Agreement  or  request  the  filing  of  an 
unexecuted  Service  Agreement,  or  the 
Application  shall  be  deemed  terminated  and 
withdrawn. 

5.6    Facilities  Study  Procedures:  If  a 
System  Impact  Study  indicates  that  additions 
or  upgrades  to  the  Transmission  System  are 
needed  to  supply  the  Customer's  service 
request,  Congestion  Revenue  Rights  Request, 
or  Congestion  Revenue  Rights 
Reconfiguiration  request,  the  Independent 
Transmission  Provider,  within  thirty  (30) 
days  of  the  completion  of  the  System  Impact 
Study,  shall  tender  to  the  Customer  a 
Facilities  Study  Agreement  pursuant  to 
which  the  Customer  shall  agree  to  reimburse 
the  Independent  Transmission  Provider  for 
performing  the  required  Facilities  Study.  For 
a  service  request  to  remain  a  Completed 
Application,  the  Customer  shall  execute  the 
Facilities  Study  Agreement  and  return  it  to 
the  Independent  Transmission  Provider 
within  fifteen  (15)  days.  If  the  Customer 
elects  not  to  execute  the  Facilities  Study 
Agreement,  its  Application  shall  be  deemed 
withdrawn  and  its  deposit  shall  be  returned 
with  interest.  Upon  receipt  of  an  executed 
Facilities  Study  Agreement,  the  Independent 
Transmission  Provider  will  use  due  diligence 
to  complete  the  required  Facilities  Study 
within  sixfy  (60)  days.  If  the  Independent 
Transmission  Provider  is  unable  to  complete 
the  Facilities  Study  in  the  allotted  time 
period,  the  Independent  Transmission 
Provider  shall  notify  the  Customer  and 
provide  an  estimate  of  the  time  needed  to 
reach  a  final  determination  along  with  an 
explanation  of  the  reasons  that  additional 
time  is  required  to  complete  the  study.  When 
completed,  the  Facilities  Study  shall  include 
a  good  faith  estimate  of  (i)  the  cost  of  Direct 
Assignment  Facilities  to  be  charged  to  the 
Customer,  (ii)  the  Customer's  appropriate 
share  of  the  cost  of  any  required  Network 
Upgrades,  and  (iii)  the  time  required  to 
complete  such  construction  and  initiate  the 
requested  service.  The  Customer  shall 
provide  the  Independent  Transmission 
Provider  with  a  letter  of  credit  or  other 
reasonable  form  of  security  acceptable  to  the 
Independent  Transmission  Provider 
equivalent  to  the  costs  of  new  facilities  or 
upgrades  consistent  with  commercial 
practices  as  established  by  the  Uniform 
Commercial  Code.  The  Customer  shall  have 
thirty  (30)  days  to  execute  a  Service 
Agreement  or  request  the  filing  of  an 
unexecuted  Service  Agreement  and  provide 
the  required  letter  of  credit  or  other  form  of 
security  or  the  request  no  longer  will  be  a 


Completed  Application  and  shall  be  deemed 
terminated  and  withdrawn. 

5.7  Facilities  Study  Modifications:  Any 
change  in  design  arising  from  an  inability  to 
site  or  construct  facilities  as  propo.ied  will 
require  development  of  a  revised  good  faith 
estimate.  New  good  faith  estimates  also  will 
be  required  in  the  event  of  new  statutory  or 
regulatory  requirements  that  are  effective 
before  the  completion  of  construction  or 
other  circumstances  beyond  the  control  of 
the  Independent  Transmission  Provider  thai 
significantly  affect  the  final  cost  of  new^ 
facilities  or  upgrades  to  be  charged  to  the 
Customer  pursuant  to  the  provisions  of  Part 
II  of  the  Tariff. 

5.8  Due  Diligence  in  Completing  New 
Facilities:  The  Independent.Transmission 
Provider  shall  use  due  diligence  to  add 
necessary  facilities  or  upgrade  its 
Transmission  System  within  a  reasonable 
time.  The  Independent  Transmission 
Provider  will  not  upgrade  its  existing  or 
planned  Transmission  System  in  order  to 
provide  the  requested  Transmission  Service 
or  Congestion  Revenue  Rights  if  doing  so 
would  impair  system  reliability  or  otherwise 
impair  or  degrade  existing  service  or 
Congestion  Revenue  Rights. 

5.9  Obligation  to  Provide  Transmission 
Service  that  Requires  Expansion  or 
Modification  of  the  Transmission  System:  If 
the  Independent  Transmission  Provider 
determines  that  it  cannot  accommodate  a 
request  for  service  or  Congestion  Revenue 
Rights  because  of  insufficient  transmission 
cap>ability  on  its  Transmission  System,  the 
Independent  Transmission  Provider  must  use 
due  diligence  to  expand  or  modify  its 
Transmission  System  to  provide  the 
requested  transmission  service,  provided  the 
Customer  agrees  to  compensate  the 
Independent  Transmission  Provider  for  such 
costs  pursuant  to  the  terms  of  Section  B.5,12. 
The Itadependent  Transmission  Provider  will 
conform  to  Good  Utility  Practice  in 
determining  the  need  for  new  facilities  and 
in  the  design  and  construction  of  such 
facilities.  The  obligation  applies  only  to  those 
facilities  that  the  Independent  Transmission 
Provider  along  with  the  Transmission  Owner 
has  the  right  to  expand  or  modify. 

5.10  Partial  Interim  Service:  If  the 
Independent  Transmission  Provider 
determines  that  it  will  not  have  adequate 
transmission  capability  to  .satisfy  the  full 
amount  of  a  Completed  Application  for 
service,  the  Independent  Transmission 
Provider  nonetheless  shall  be  obligated  lo 
offer  and  provide  the  portion  of  the  requested 
Network  Access  Service  that  can  be 
accommodated  without  addition  of  any 
facilities  and  through  redispatch.  Partial 
service  could  be  of  an  amount  (MVV)  or 
duration.  However,  the  Independent 
Transmission  Provider  shall  not  be  obligated 
to  provide  the  incremental  amount  of 
requested  Transmission  Service  (or 
Congestion  Revenue  Rights)  that  requires  ihi* 
addition  of  facilities  or  upgrades  lo  the 
Transmission  System  until  such  facilities  or 
upgrades  have  been  placed  in  service.  To  the 
extent  the  Customer  disagrees  with  the 
Independent  Transmission  Providers 
determination  of  insufficient  Available 
Transfer  Capability  (or  redispatch  capability). 
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the  Customer  may  request  and  the 
Independent  Transmission  Provider  shall 
provide  its  workpapers  and  analysis. 

5.11  Expedited  Procedures  for  New 
Facilities:  In  lieu  of  the  procedures  set  forth 
above,  the  Customer  shall  have  the  option  to 
expedite  the  process  by  requesting  the 
Independent  Transmission  Provider  to  tender 
at  one  time,  together  with  the  results  of 
required  studies,  an  "Expedited  Service 
Agreement"  pursuant  to  which  the  Customer 
would  agree  to  compensate  the  Independent 
Transmission  Provider  for  all  costs  intairred 
pursuant  to  the  terms  of  the  Tariff.  In  order 
to  exercise  this  option,  the  Customer  shall 
request  in  writing  an  expedited  Service 
.Agreement  covering  all  of  the  above-specified 
items  within  thirty  (30)  days  of  receiving  the 
results  of  the  System  Impact  Study  • 
identifying  needed  facility  additions  or 
upgrades  or  costs  incurred  in  providing  the 
requested  service.  While  the  Independent 
Transmission  Provider  agrees  to  provide  the 
Customer  with  its  best  estimate  of  the  new 
facility  costs  and  other  charges  that  may  be 
incurred,  such  estimate  shall  not  be  binding 
and  the  Customer  must  agree  in  writing  to 
compensate  the  Independent  Transmission 
Provider  for  all  costs  incurred  pursuant  to  the 
provisions  of  tlie  Tariff.  The  Customer  shall 
execute  and  return  such  an  Expedited 
Service  Agreement  within  fifteen  (15)  days  of 
its  receipt  or  the  Customer's  request  for 
service  will  cease  to  be  a  Completed 
Application  and  will  be  deemed  terminated 
and  withdrawn. 

5.12  Compensation  for  New  Facilities: 
Whenever  a  System  Impact  Study  performed 
by  the  Independent  Transmission  Provider  in 
connection  with  the  provision  of  Network 
Access  Service  identifies  the  need  for  new 
facilities,  the  Customer  shall  be  responsible 
for  such  costs  to  the  extent  consistent  with 
Commission  policy. 

6.  Procedures  if  The  Independent 
Transmission  Provider  is  Unable  to  Complete 
New  Transmission  Facilities  for 
Transmission  Service 

6.1  Delays  in  Construction  of  New- 
Facilities:  If  any  event  occurs  that  will 
materially  affect  the  time  for  completion  of 
new  facilities,  or  the  ability  to  complete 
them,  the  Independent  Transmission 
Provider  shall  promptly  notify  the  Customer. 
In  such  circumstances,  the  Independent 
Transmission  Provider  shall  within  thirty 
(30)  days  of  notifying  the  Customer  of  such 
delays,  convene  a  technical  meeting  with  the 
Customer  to  evaluate  the  alternatives 
available  to  the  Customer.  The  Independent 
Transmission  Provider  also  shall  make 
available  to  the  Customer  studies  and  work 
papers  related  to  the  delay,  including  all 
information  that  is  in  the  possession  of  the 
Independent  Transmission  Provider  that  is 
reasonably  needed  by  the  Customer  to 
evaluate  any  alternatives. 

6.2  Alternatives  to  the  Original  Facility 
Additions:  When  the  review  process  of 
Section  B.5.5  determines  that  one  or  more 
alternatives  exist  to  the  originally  planned 
construction  project,  the  Independent 
Transmission  Provider  shall  present  such 
alternatives  for  consideration  by  the 
Customer.  If.  upon  review  of  any  alternatives, 
the  Customer  desires  to  maintain  its 


Completed  Application  subject  to 
construction  of  the  alternative  facilities,  it 
mav  request  the  Independent  Transmission 
Provider  to  submit  a  revised  Service 
.•\greement  for  Network  Access  Service  and  a 
request  for  associated  Congestion  Revenue 
Rights.  If  the  alternative  approach  solely 
involves  Network  Access  Service  and  the 
Customer  is  willing  to  pay  any  applicable 
Congestion  Charges,  the  Independent 
Transmission  Provider  shall  promptly  tender 
a  Service  Agreement  for  Network  Access 
Service  providing  for  the  service.  In  the  event 
the  Independent  Transmission  Provider 
contiludes  that  no  rea.sonable  alternative 
exists  and  the  Customer  disagrees,  the 
Customer  mav  seek  relief  under  the  dispute 
resolution  procedures  pursuant  to  Section 
.•\.10  or  it  mav  refer  the  dispute  to  the 
Commission  for  resolution. 

R.3     Refund  Obligation  for  Unfinished 
Facility  Additions:  If  the  Independent 
Transmission  Provider  and  the  Customer 
mutuallv  agree  that  no  other  reasonable 
alternatives  exist  and  the  requested  service 
cannot  be  provided  out  of  existing  capability 
under  the  conditions  of  Part  11  of  the  Tariff, 
the  obligation  to  provide  the  requested 
Transmission  Service  shall  terminate  and  any 
deposit  made  by  the  Customer  shall  be 
returned  with  interest  pursuant  to 
Commission  regulations  35.19a(a)(2)(iii). 
However,  the  Customer  shall  be  responsible 
for  all  prudently  incurred  costs  by  the 
Independent  Transmission  Provider  through 
the  time  construction  was  suspended. 

7.  Provisions  Relating  to  Transmission 
Construction  and  Services  on  the  Systems  of 
Other  Utilities 

Part  VI  of  this  Tariff  details  Transmission 
Planning  and  Expansion. 

8.  Network  Access  Service  Customer 
Responsibilities 

8.1  Conditions  Required  of  Customers: 
Network  Access  Service  shall  be  provided  by 
the  Independent  Transmission  Provider  only 
if  the  following  conditions  are  satisfied  by 
the  Customer: 

(!)  The  Customer  has  pending  a  Completed 
Application  for  service; 

(ii)  The  Customer  has  met  the 
creditworthiness  and  eligibility  criteria  set 
forth  in  Sections  A. 8  and  A. 9;   - 

(iii)  The  Customer  will  have  arrangements 
in  place  for  any  other  transmission  service 
necessary  to  effect  the  delivery  from  the 
generating  source  to  the  Independent 
Transmission  Provider  prior  to  the  time 
service  under  Part  II  of  the  Tariff  commences; 

(iv)  The  Customer  has  agreed  to  pay  for  any 
facilities  constructed  and  chargeable  to  such 
Customer  under  Part  II  of  the  Tariff,  whether 
or  not  the  Customer  takes  service  for  the  full 
term  of  its  reservation;  and 

(v)  The  Customer  has  executed  a  Network 
Access  Service  Agreement  or  has  agreed  to 
receive  service  pursuant  to  Section  B.2.9. 

8.2  Customer  Responsibility  for  Third- 
Party  Arrangements:  Any  scheduling 
arrangements  that  may  be  required  by  other 
electric  systems  shall  be  the  responsibility  of 
the  Customer  requesting  service.  The 
Customer  shall  provide,  unless  waived  by  the 
Independent  Transmission  Provider, 
notification  to  the  Independent  Transmission 


Provider  identifying  such  systems  and 
authorizing  them  to  schedule  the  capacity 
and  Energy  to  be  transmitted  by  the 
Independent  Transmission  Provider  pursuant 
to  Part  II  of  the  Tariff  on  behalf  of  the 
Receiving  Party  at  the  Point  of  Delivery  or  the 
Delivering  Party  at  the  Point  of  Receipt. 
However,  the  Independent  Transmission 
Provider  will  undertake  reasonable  efforts  to 
assist  the  Customer  in  making  such 
arrangements,  including  without  limitation, 
providing  any  information  or  data  required 
by  such  other  electric  system  pursuant  to 
Good  Utility  Practice. 

9.  Load  Shedding  and  Curtailments 

9.1  Procedures:  Prior  to  the  Service 
Commencement  Date,  the  Independent 
Transmission  Provider  and  the  Customer 
shall  establish  Load  Shedding  and 
Curtailment  procedures  in  accordance  with 
this  Tariff  with  the  objective  of  responding  to 
contingencies  on  the  Transmission  System. 
The  Parties  shall  implement  such  programs 
during  any  period  when  the  Independent 
Transmission  Provider  determines  that  a 
system  contingency  exists  and  such 
procedures  are  necessary  to  alleviate  such 
contingency.  [The  Independent  Transmission 
Provider  shall  notify  all  affected  Customers 
and  other  market  participants  (e.g.,  suppliers) 
in  a  timely  manner  of  any  scheduled 
Curtailment.] 

9.2  Transmission  Constraints;  During  any 
period  when  the  Independent  Transmission 
Provider  determines  that  a  transmission 
constraint  exists  on  the  Transmission  System 
that  cannot  be  handled  through  the  LMP 
Congestion  Management  System,  and  such 
constraint  may  impair  the  reliability  of  the 
Independent  Transmission  Provider's  system, 
the  Independent  Transmission  Provider  shall 
take  whatever  actions,  consistent  with  Good 
Utility  Practice,  that  are  reasonably  necessary 
to  maintain  the  reliability  of  the  Independent 
Transmission  Provider's  system.  To  the 
extent  the  Independent  Transmission 
Provider  determines  that  the  reliability  of  the 
Transmission  System  can  be  maintained  by 
redispatching  resources,  the  Independent 
Transmission  Provider  shall  initiate 
procedures  to  redispatch  resources  on  the 
Independent  Transmission  Provider's 
Transmission  System  on  a  least-cost  basis 
without  regard  to  the  ownership  of  such 
resources. 

9.3  Curtailments  of  Scheduled  Deliveries; 
If  a  transmission  constraint  on  the 
Independent  Transmission  Provider's 
Transmission  System  cannot  be  relieved 
through  the  implementation  of  least-cost 
redispatch  procedures  and  the  Independent 
Transmission  Provider  determines  that  it  is 
necessary  to  Curtail  scheduled  deliveries,  the 
Independent  Transmission  Provider  shall,  on 
a  non-discriminatory  basis.  Curtail  the 
transaction(s)  that  effectively  relieve  the 
constraint.  To  the  extent  operationally 
feasible,  the  Independent  Transmission 
Provider  shall  curtail  transactions  in  the 
following  order.  Parties  who  do  not  have 
Congestion  Revenue  Rights  in  adequate 
amounts  for  their  Receipt  Point-Delivery 
Point  combinations,  shall  be  curtailed  first. 
All  other  transactions  that  have  a  material 
impact  on  the  transmission  constraint  will  be 
curtailed  on  a  pro  rata  basis.  [The 
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Independent  Transmission  Provider  must 
develop  procedures  addressing  non- 
discriminatory Curtailment  of  parallel  flows 
involving  more  than  one  transmission 
system.) 

9.4  Load  Shedding;  To  the  extent  that  a 
system  Contingency  exists  on  the 
Independent  Transmission  Provider's 
Transmission  System  and  the  Independent 
Transmission  Provider  determines  that  it  is 
necessary  for  the  Independent  Transmission 
Provider  and  the  Customer  to  shed  Load,  the 
Customers  shall  be  directed  by  the 
Independent  Transmission  Provider  to  shed 
Load  on  a  non-discriminatory  basis  to 
alleviate  the  Emergency/reliability 
contingencies. 

(i)  The  Independent  Transmission  Provider 
will  act  first,  whenever  feasible,  to  direct 
Customers  who  have  not  met  their  assigned 
share  of  Resource  Adequacy  Requirements, 
pursuant  to  Section  I  of  this  Tariff,  to  shed 
load,  before  requiring  other  Customers  to 
shed  load,  up  to  the  amount  of  the  lesser  of: 
(1)  The  Resource  deficiency;  or  (2)  the 
Customers'  Day-Ahead  Energy  market 
schedules.  Failure  to  comply  with  the 
Independent  Transmission  Provider's 
direction  to  shed  load  shall  subject 
Customers  to  the  penalty  provisions  of 
Section  1.6.3. 

9.5  System  Reliability:  Notwithstanding 
any  other  provisions  of  this  Tariff,  the 
Independent  Transmission  ftovider  reserves 
the  right,  consistent  with  Good  Utility 
Practice  and  on  a  not  unduly  discriminatory 
basis,  to  Curtail  Network  Access  Service 
without  liability  on  the  Independent 
Transmission  Provider's  part  for  the  purpose 
of  making  necessary  adjustments  to,  changes 
in,  or  repairs  on  its  lines,  substations  and 
facilities,  and  in  cases  where  the  continuance 
of  Network  Access  Service  would  endanger 
persons  or  property.  In  the  event  of  any 
adverse  condition(s]  or  disturbance(s]  on  the 
Independent  Transmission  Provider's 
Transmission  System  or  on  any  other 
system(s)  directly  or  indirectly 
interconnected  with  the  Independent 
Transmission  Provider's  Transmission 
System,  the  Independent  Transmission 
Provider,  consistent  with  Good  Utility 
Practice,  also  may  Curtail  Network  Access 
Service  in  order  to  (i)  limit  the  extent  or 
damage  of  the  adverse  condition(s)  or 
disturbance(s),  (li)  prevent  damage  to 
generating  or  transmission  facilities,  or  (iii) 
expedite  restoration  of  service.  The 
Independent  Transmission  Provider  will  give 
the  Customer  as  much  advance  notice  as  is 
practicable  in  the  event  of  such  Curtailment. 
[The  Independent  Transmission  Provider 
shall  specify  the  rate  treatment  and  all 
related  terms  and  conditions  applicable  in 
the  event  that  the  Customer  fails  to  respond 
to  established  Load  Shedding  and 
Curtailment  procedures.  The  Independent 
Transmission  Provider  can  assess  a  penalty 
for  failure  to  curtail  after  a  reasonable  period 
of  time.) 

10.  Rates  and  Charges 

For  any  Direct  Assignment  Facilities, 
Ancillary  Services,  and  applicable  study 
costs,  consistent  with  Commission  policy, 
along  with  the  following: 


10.1  Monthly  Access  Charge:  The 
Customer  that  is  a  Load-Serving  Entity  shall 
pay  a  monthly  Access  Charge,  which  shall  be 
determined  by  multiplying  its  Load  Ratio 
Share  times  one  twelfth  (1/12)  of  the 
Independent  Transmission  Provider's  Annual 
Transmission  Revenue  Requirement 
specified  in  Part  VIII.  The  Access  Charge 
applies  only  to  deliveries  to  load  on  the 
Independent  Transmission  Provider's 
System.  The  Access  Charge  does  not  apply  to 
any  deliveries  to  hubs',  wheel  throughs,  or 
Exports  to  neighboring  transmission  systems. 

10.2  Determination  of  Customer's 
Monthly  Network  Load:  The  Customer's 
monthly  Load  is  its  hourly  Load  coincident 
with  the  Independent  Transmission 
Provider's  Monthly  Transmission  Svstem 
Peak. 

10.3  Transmission  Usage  Charges:  The 
Customer  shall  pay  a  Transmission  Usage 
Charge  for  the  quantity  in  MWh  scheduled 
for  Transmission  Service.  The  Transmission 
Usage  Charge  will  recover  applicable 
Congestion  Charges  and  losses,  consistent 
with  Sections  F.3.3  and  G.4.3,  as  applicable. 

11.  Operating  Arrangements 

11.1  Operation  Under  the  Network 
Operating  Agreement:  The  Customer  shall 
plan,  construct,  operate  and  maintain  its 
facilities  in  accordance  with  Good  Utility 
Practice  and  in  conformance  with  the 
Network  Operating  Agreement. 

11.2  Network  Operating  Agreement:  The 
terms  and  conditions  under  which  the 
Customer  shall  operate  its  facilities  and  the 
technical  and  operational  matters  associated 
with  the  implementation  of  Part  II  of  the 
Tariff  shall  be  specified  in  the  Network 
Operating  Agreement.  The  Network 
Operating  Agreement  shall  provide  for  the 
Parties  to  (i)  operate  and  maintain  equipment 
necessary  for  integrating  the  Customer  within 
the  Independent  Transmission  Provider's 
Transmission  System  (including,  but  not 
limited  to,  remote  terminal  units,  metering, 
communications  equipment  and  relaying 
equipment),  (ii)  transfer  data  between  the 
Independent  Transmission  Provider  and  the 
Customer  (including,  but  not  limited  to,  heat 
rates  and  operational  characteristics  of 
Resources,  generation  schedules  for  units 
outside  the  Independent  Transmission 
F*rovider's  Transmission  System,  interchange 
schedules,  unit  outputs  for  dispatch,  voltage 
schedules,  loss  factors  and  other  real  time 
data),  (iii)  use  software  programs  required  for 
data  links  and  constraint  dispatching,  (iv) 
exchange  data  on  forecasted  Loads  and 
Resources  necessary  for  long-term  planning, 
and  (v)  address  any  other  technical  and 
operational  considerations  required  for 
implementation  of  Part  III  of  the  Tariff, 
including  scheduling  protocols.  The  Network 
Operating  Agreement  will  recognize  that  the 
Customer  shall  either  (i)  self-supply,  contract 
for,  or  purchase  from  the  Independent 
Transmission  Provider  all  necessary 
Ancillary  Services  consistent  with  Good 
Utility  Practice,  which  satisfies  NERC  and 
the  [applicable  regional  reliability  council) 
requirements.  The  Independent  "Transmission 
Provider  shall  not  unreasonably  refuse  to 
accept  contractual  arrangements  with  another 
entity  for  Ancillary  Services.  The  Network 


Operating  Agreement  is  included  under  Part 
VII. 

11.3     Network  Operating  Committee:  A 
Network  Operating  Committee  (Committeel 
shall  be  established  to  coordinate  operating 
criteria  for  the  Parties'  respective 
responsibilities  under  the  Network  Operating 
Agreement.  Each  Customer  shall  be  entitled 
to  have  at  least  one  repre.sentalive  on  the 
Committee.  The  Committee  shall  meet  from 
time  to  time  as  need  requires,  but  no  less 
than  once  each  i;alendar  year. 

12.  Reservation  Priority  for  Existing  Firm 
Ser\'ice  Customers 

12.1  Right  of  First  Rehjsal:  Prior  to  the 
effectiveness  of  a  full  auction  mechanism  for 
all  Congestion  Revenue  Rights.  Congestion 
Revenue  Rights  will  be  allocated  to 
Customers  with  long-term  firm  contracts 
under  which  the  Customer  continues  to  pay 
the  Access  Charge.  To  ensure  that  these 
Customers  are  able  to  maintain  that  right 
until  the  time  that  Congestion  Revenue 
Rights  are  auctioned,  existing  firm  serv ice 
Customers  (wholesale  requirements  and 
transmission-only,  with  a  contract  term  of 
one-year  or  more),  have  the  right  to  continue 
to  take  Network  Access  Service  and  agreeing 
to  pay  the  Access  Charge  when  the  existing 
contract  expires,  rolls  over  or  is  renewed.  If 
at  the  end  of  the  contract  term,  the 
Independent  Transmission  Providers 
Transmission  System  cannot  accommodate 
all  of  the  requests  for  Congestion  Revenue 
Rights,  the  existing  firm  service  Customer 
must  agree  to  accept  a  contract  term  at  least 
equal  to  a  c:ompeting  request  by  any  new 
Customer  and  to  pay  the  Access  Charge,  as 
approved  by  the  Commission,  for  such 
service.  This  priority  for  existing  firm  ser\'ice 
Customers  is  an  ongoing  right  that  may  be 
exercised  at  the  end  of  all  firm  contract  terms 
of  one-year  or  longer.  This  section  will 
remain  in  effect  until  the  Independent 
Transmission  Provider  places  into  effect  an 
auction  mechanism  for  allocating  all 
Congestion  Revenue  Rights. 

12.2  Notice  of  Rollover:  Consistent  with 
requests  for  new  service  described  in  Section 
B.2.1  of  the  Tariff,  a  Customer  must  submit 
its  request  to  exercise  rollover  rights  no  later 
than  sixty  (60)  days  prior  to  the  date  the 
current  service  agreement  expires. 

C.  Ancillary  Senices 

Ancillary  Services  are  needed  with 
transmission  service  to  maintain  reliabilitv 
within  and  among  the  Service  Areas  affected 
by  the  transmission  service.  The  Independent 
Transmission  Provider  is  required  to  provide, 
and  the  Customer  is  required  to  purchase,  the 
following  Ancillarv'  Ser%  ices  (i)  Scheduling. 
System  Control  and  Dispatch  Service,  (ii) 
Reactive  Supply  and  Voltage  Control  from 
Generation  Sources  Senice;  and  (iii)  Energy 
Imbalance  Service. 

The  Independent  Transmission  Provider  is 
required  to  offer  to  provide  the  follovk'ing 
Ancillary  Services  only  to  the  Customer 
serving  Load  within  the  Independent 
Transmission  Provider's  Service  Area  (i) 
Regulation  and  Frequency  Response  Service, 
(ii)  Operating  Reserve-Spinning  Reserve 
Service,  and  (iii)  Operating  Reser\'e- 
Supplement  Reserve  Service.  The  Customer 
serving  Load  within  the  Independent 
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Transmission  Provider's  Service  Area  is 
required  to  acquire  these  Ancillary  Services, 
whether  from  the  Independent  Transmission 
Provider  or  a  market  operated  by  the 
Independent  Transmission  Provider,  from  a 
third  party,  or  by  self-supply.  The  Customer 
may  not  decline  the  Independent 
Transmission  Provider's  offer  of  Ancillary 
Services  unless  it  demonstrates  that  it  has 
acquired  the  Ancillary  Services  from  another 
sonrce.  The  Customer  must  list  in  its 
Application  which  Ancillary  Services  it  will 
purchase  firom  the  Independent  Transmission 
Provider. 

The  Independent  Transmission  Provider 
can  fulfill  its  obligation  to  provide  Ancillary 
Services  by  acting  as  the  Customer's  agent  to 
secure  these  Ancillary  Services  from  others 
or  by  operating  a  market  for  the  services.  The 
Customer  may  elect  to  (i)  have  the 
Independent  Transmission  Provider  act  as  its 
agent  and  procure  Regulation  and  Frequence 
Response  Service  and  Operating  Reserves 
through  the  markets  in  Part  III  or  (ii)  secure 
Regulation  and  Frequency  Response  Service 
and  Operating  Reserves  from  a  third  party  or 
by  self-supply  when  technically  feasible. 

1.  Scheduling,  System  Control  and  Dispatch 
Service 

This  service  is  required  to  schedule  the 
purchase,  sale  and  movement  of  power 
through,  out  of,  within,  or  into  the 
Independent  Transmission  Provider's  Service 
Area.  This  service  can  be  provided  only  by 
the  Independent  Transmission  Provider.  "The 
Customer  must  purchase  this  service  from 
the  Independent  Transmission  Provider.  The 
charges  for  Scheduling,  System  Control  and 
Dispatch  Service  are  set  forth  below. 

1.1     Billing  Units  and  Calculation  of  Rates: 
The  Independent  Transmission  Provider 
shall  charge  each  Customer  based  on  the 
product  of: 

(i)  the  Scheduling,  System  Control  and 
Dispatch  Service  charge  rates;  and 

(ii)  the  Customer's  applicable  billing  units 
for  the  month,  as  follows:  (Independent 
Transmission  Provider  to  propose  rate 
methodology.] 

2.  Reactive  Supply  and  Voltage  Control  from 
Generation  Sources  Service 

In  order  to  maintain  transmission  voltages 
on  the  Transmission  System  within 
acceptable  limits,  generation  facilities  under 
the  control  of  the  Independent  Transmission 
Provider  are  operated  to  produce  (or  absorb) 
reactive  power.  Thus,  Reactive  Supply  and 
Voltage  Control  from  Generation  Sources 
Service  ("Voltage  Support  Service")  must  be 
provided  for  each  Transaction  on  the 
Transmission  System.  The  amount  of  Voltage 
Support  Service  that  must  be  supplied  with 
respect  to  the  Customer's  Transaction  will  be 
determined  based  on  the  reactive  power 
supfwrt  necessary  to  maintain  transmission 
voltages  within  limits  that  are  generally 
accepted  in  the  region  and  consistently 
adhered  to  by  the  Independent  Transmission 
Provider.  Voltage  Support  Service  is  to  be 
provided  directly  by  the  Independent 
Transmission  Provider.  The  methodologies 
that  the  Independent  Transmission  Provider 
will  use  to  obtain  Voltage  Support  Service 
and  the  associated  charges  for  such  service 
are  set  forth  below.  [To  be  provided  by  the 
Independent  Transmission  Provider.) 


3.  Regulation  Service 

Regulation  and  Frequency  Response 
Service  is  necessary  to  provide  for  the 
continuous  balancing  of  Resources 
(generation  and  interchange)  with  Load  in 
order  to  maintain  scheduled  Interconnection 
frequency.  Regulation  and  Frequency 
Response  Service  is  accomplished  by 
committing  on-line  generation  whose  output 
is  raised  or  lowered  (predominantly  through 
the  use  of  automatic  generating  control 
equipment)  as  necessary  to  follow  the 
moment-by-moment  changes  in  Load.  The 
obligation  to  maintain  this  balance  between 
Resources  and  Load  lies  with  the 
Independent  Transmission  Provider.  Each 
Load-Serving  Entity  must  either  purchase 
this  service  through  the  Independent 
Transmission  Provider  or  make  alternative 
comparable  arrangements  to  satisfy  its 
Regulation  and  Frequency  Response  Service 
obligation. 

The  Independent  Transmission  Provider 
shall  establish  Day-Ahead  and  Real-Time 
Markets  for  Regulation  to  procure  through 
the  Day- Ahead  and  Real-Time  Markets  Uiat 
portion  of  Regulation  Requirement  not  met 
through  Self-Supply.  The  full  Regulation 
Requirement  shall  be  cleared  through  the 
Day-Ahead  Market.  The  Real-Time  Market 
will  provide  an  alternate  supply  for 
Regulation  Service  during  the  Operating  Day 
where  (i)  Suppliers  scheduled  in  the  Day- 
Ahead  Market  are  inadequate;  (ii)  a 
scheduled  Supplier  is  unable  to  provide 
Regulation  Service  (e.g.,  the  Generator 
tripped);  (iii)  the  demand  for  Regulation 
Service  increases  beyond  the  scheduled 
supply;  or  (iv)  other  adjustments  to  the 
supply  or  demand  of  Regulation  can  be 
efficiently  made.  The  Independent 
Transmission  Provider  shall  select  Suppliers 
in  the  Real-Time  Market,  during  the 
Operating  Day,  to  provide  Regulation  Service 
for  each  hour  in  which  an  insufficient  supply 
of  Regulation  Service  exists  or  when  a 
supplier  Bidding  in  the  Real-Time  market 
can  provide  Regulation  service  at  a  lower 
cost  than  a  supplier  that  has  been  scheduled 
in  the  Day-Ahead  Market. 

The  Market  Rules  for  the  Day-Ahead 
Market  for  Regulation  are  set  forth  in  Section 
F.4.  The  Market  Rules  for  the  Real-Time 
Market  for  Regulation  are  set  forth  in  Section 
G.4. 

4.  Energy  Imbalance  Service 

Energy  Imbalance  Service  is  provided 
when  a  difference  occurs  between  the 
scheduled  and  the  actual  delivery  of  Energy 
to  a  Load  located  within  the  Independent 
Transmission  Provider's  Service  Area.  This 
service  will  be  provided  through  the  Real- 
Time  Energy  Market  operated  by  the 
Independent  Transmission  Provider.  The 
procedures  that  will  be  used  are  described  in 
Part  III  below. 

5.  Operating  Reserves 

The  Independent  Transmission  Provider 
shall  provide  procedures  to  establish 
adequate  Operating  Reserves  that  comply 
with  applicable  Reliability  Rules.  Operating 
Reserves  are  classified  as  follows: 

(i)  Spinning  Reserve:  Operating  Reserves 
provided  by  Resources  (Generation  and 
Demand)  located  within  the  Independent 


Transmission  Provider  Service  Area  that  are 
already  synchronized  to  the  Power  System 
and  can  respond  to  instructions  to  change 
output  level  within  ten  (10)  minutes; 

(ii)  Supplemental  Reserve:  Operating 
Reserves  provided  by  Resources  (Generation 
and  Demand)  that  can  respond  to 
instructions  to  change  output  or 
consumption  level  within  ten  (10)  minutes  or 
some  other  specified  time  period. 

Operating  Reserves  can  be  ranked  in  terms 
of  quality.  Spinning  Reserves  are  a  higher 
quality  reserve  product  than  Supplemental 
Reserves.  Supplemental  Reserves  that  can 
respond  to  instructions  on  a  shorter  time 
frame  (e.g.,  10  minutes)  than  other 
Supplemental  Reserves  (e.g.,  30-minutes) 
also  have  a  higher  quality  ranking.  The 
Independent  Transmission  Provider  must 
substitute  higher  quality  operating  reserves 
for  lower  quality  operating  reserves  when  it 
is  economical  to  do  so. 

The  Independent  Transmission  Provider 
shall  establish  Day-Ahead  and  Real-Time 
Markets  for  Operating  Reserves.  The  full 
requirement  for  Operating  Reserves  shall  be 
cleared  through  the  Day-Ahead  Market.  The 
Real-Time  Markets  will  provide  an  alternate 
supply  for  Operating  Reserves  during  the 
Operating  Day  where  (i)  Suppliers  scheduled 
in  the  Day-Ahead  Market  are  inadequate;  (ii) 
a  scheduled  Supplier  is  unable  to  provide 
Operating  Reserves  (e.g.,  the  Generator 
tripped);  (iii)  the  demand  for  Ogerating 
Reserves  increases  beyond  the  scheduled 
supply;  or  (iv)  other  adjustments  to  the 
supply  or  demand  of  operating  reserves  can 
be  efficiently  made.  The  Independent 
Transmission  Provider  shall  select  Suppliers 
in  the  Real-Time  Market,  during  the 
Operating  Day,  to  provide  Operating  Reserves 
for  each  hour  in  which  an  insufficient  supply 
of  Operating  Reserves  exists  or  when  a 
supplier  Bidding  in  the  Real-Time  market 
can  provide  Operating  Reserves  at  lower 
costs  than  a  supplier  than  has  been 
scheduled  in  the  Day-Ahead  Market. 

The  Market  Rules  for  the  Day- Ahead 
Markets  for  Operating  Reserves  are  set  forth 
in  Sections  F.5  and  F.6.  The  Market  Rules  for 
the  Real-Time  Markets  for  Operating 
Reserves  are  set  forth  in  Sections  G.6  and 
G.7. 

D.  Congestion  Revenue  Rights 

Preamble 

A  Congestion  Revenue  Right  is  a  right  held 
by  a  Customer  which  provides  the  Customer 
with  a  hedge  against  uncertain  future 
Congestion  Charges  by  paying  the  holder  of 
the  right  a  stream  of  specified  congestion 
revenues.  This  section  details  the  specific 
types  of  Congestion  Revenue  Rights,  the 
specific  properties  of  Congestion  Revenue 
Rights,  and  how  Congestion  Revenue  Rights 
are  acquired. 

1.  Types  of  Congestion  Revenue  Rights 

The  Independent  Transmission  Provider 
shall  make  available,  through  the  processes 
identified  in  Section  D.3,  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Right 
Obligation  as  described  below.  In  addition, 
upon  request  of  Market  Participants,  the 
Independent  Transmission  Provider  shall 
make  available  Receipt  Point-to-Delivery 


55550 


Federal  Register /Vol.  67,  No.  168  /  Thursday,  August  29,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  168  /  Thursday,  August  29,  2002  /  Proposed  Rules  55549 


Congestion  Revenue  Right  Options  as  well  as 
Flowgate  Congestion  Revenue  Rights,  as  soon 
as  technically  feasible. 

1.1     Receipt  Point-to-Delivery  Point 
Congestion  Revenue  Rights:  A  Receipt  Point- 
to-Delivery  Point  right  is  specified  by  a 
Receipt  Point  and  a  Delivery  Point,  the  total 
MW  that  are  to  be  injected  at  the  Receipt 
Point  and  withdrawn  at  the  Delivery  Point, 
whether  the  right  is  an  Obligation  or  an 
Option,  and  the  period  of  time  for  which  the 
right  is  in  effect. 

1.1.1  Obligation  Rights:  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Right 
Obligations  confer  to  the  holder  (i)  the  right 
to  collect  revenues  equal  to  the  applicable 
Marginal  Congestion  Component  of  the 
hourly  Transmission  Usage  Charge  from  the 
Receipt  Point  to  the  Delivery  Point  when  the 
Marginal  Congestion  Component  is  positive, 
and  (ii)  the  obligation  to  pay  an  amount  to 
the  Independent  Transmission  Provider 
equal  to  the  absolute  value  of  the  applicable 
Marginal  Congestion  Component  of  the 
hourly  Transmission  Usage  Charge  from  the 
Receipt  Point  to  the  Delivery  Point  when  the 
Marginal  Congestion  Component  is  negative. 

1.1.2  Option  Rights:  Receipt  Point-to- 
Delivery  Point  Transmission  Option  Rights 
confer  to  the  holder  the  right  to  collect 
revenues  equal  to  the  applicable  Congestion 
Charge  component  of  the  hourly 
Transmission  Usage  Charge  from  the  Receipt 
Point  to  the  Delivery  Point  when  the 
Marginal  Congestion  Component  is  positive, 
but  do  not  obligate  the  holder  to  pay  the 
absolute  value  of  the  applicable  Marginal 
Congestion  Component  of  the  hourly 
Transmission  Usage  Charge  when  the 
Marginal  Congestion  Component  is  negative. 

1.1.3  Types  of  Receipt  Points  and 
Delivery  Points:  The  Receipt  Points  and 
Delivery  Points  specified  in  the  Receipt 
Point-to  Delivery  Point  Congestion  Revenue 
Right  can  be  a  Generator  bus,  a  load  bus,  an 
Interface  between  the  Independent 
Transmission  Provider's  Service  Area  and  an 
adjacent  Service  Area,  or  a  pre-defined  set  of 
buses  (which  can  be  either  Zones  or  Hubs). 

1.2    Flowgate  Congestion  Revenue  Rights 

1.2.1     Definition  of  Flowgates  and 
Flowgate  Rights:  A  Flowgate  is  a 
transmission  facility  (such  as  a  transmission 
line  or  a  transformer  or  some  other 
component  of  the  electrical  network)  or 
group  of  facilities  (e.g.,  an  Interface)  that 
constrains  the  power  transfer  capability  of 
the  network.  A  Flowgate  Right  is  specified  by 
a  portion  of  the  total  MW  capability  over  a 
particular  transmission  Flowgate  in  a 
specified  direction.  Flowgate  Rights  entitle 
the  holder  to  collect  Congestion  revenues  (as 
determined  consistent  with  Section  F.3.5.2) 
associated  with  the  specified  MW  flow  over 
the  identified  Flowgate  in  the  specified 
direction  in  the  Day-Ahead  Market. 

2.  Term  of  Congestion  Revenue  Rights 

During  the  first  two  years  of  operation  of 
the  Independent  Transmission  Provider's 
Bid-based  markets,  the  Independent 
Transmission  Provider  shall  offer  Congestion 
Revenue  Rights  for  sale  through  the  auction 
procedures  in  Section  D.7  with  terms  of  1 
year,  6  months,  and  1  month.  Beginning  in 
the  third  year  of  operation  of  the 


Independent  Transmission  Provider's  Bid- 
based  markets,  the  Independent 
Transmission  Provider  shall  offer  Congestion 
Revenue  Rights  with  terms  of  10  years,  5 
years,  1  year,  6  months,  and  1  month.  Upon 
request  of  Market  Participants,  the 
Independent  Transmission  Provider  may  also 
offer  Congestion  Revenue  Rights  for  other 
terms.  These  term  limitations  will  not  apply 
to  Congestion  Revenue  Rights  acquired 
through  the  initial  allocation  procedures  for 
implementation  of  Standard  Market  Design. 

3.  Scheduling  Priority  for  Holders  of 
Congestion  Revenue  Rights  in  the  Event  of 
Curtailment 

In  any  hour  in  which  the  Independent 
Transmission  Provider  is  unable  to  accept  all 
requested  schedules  for  Transmission  Service 
at  the  applicable  Day-Ahead  Transmission 
Usage  Charges,  holders  of  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Rights 
shall  have  scheduling  priority  from  their 
designated  Receipt  Points  to  their  designated 
Delivery  Points  over  Customers  that  do  not 
hold  Congestion  Revenue  Rights.  (The 
Independent  Transmission  Provider  shall 
develop  a  method  for  determining  how  to 
implement  such  priority,  which  shall  be 
inserted  here.) 

4.  Existing  Transmission  Contracts 

Transmission  Service  pursuant  to  each 
Existing  Transmission  Contract  shall  be 
provided  by  the  Independent  Transmission 
Provider  for  the  account  of  the  Existing 
Transmission  Contract  Transmission  Owner, 
acting  as  agent  for  the  Existing  Transmission 
Contract  Customer.  The  Independent 
Transmission  Provider  shall  assess  to  the 
Existing  Transmission  Contract  Transmission 
Owner  all  charges  and  payments  associated 
with  providing  Transmission  Service 
pursuant  to  this  Tariff.  Consistent  with  the 
provisions  of  this  Tariff,  the  Transmission 
Owner  may  acquire  Congestion  Revenue 
Rights  to  hedge  against  the  Congestion  costs 
associated  with  Transmission  Service 
provided  pursuant  to  its  Existing 
Transmission  Contracts. 

4.1     Conversion  of  Existing  Transmission 
Contracts:  Upon  the  mutual  agreement  of  the 
parties  to  any  Existing  Transmission 
Contract,  the  Existing  Transmission  Contract 
Customer  may  terminate  its  Existing 
Transmission  Contract  in  exchange  for 
receiving  Congestion  Revenue  Rights 
previously  held  by  the  Transmission  Owner 
to  support  the  Existing  Transmission 
Contract  described  in  Section  D.3  with  the 
same  MW  level  of  service  and  with  the  same 
Receipt  Points  and  Delivery  Points  and 
termination  date  as  specified  in  the  Existing 
Transmission  Contract. 

5.  Allocation  of  Congestion  Revenue  Rights 

5.1     Allocation  of  Congestion  Revenue 
Rights:  The  aggregate  set  of  Congestion 
Revenue  Rights  allocated  to  Customers  shall 
not  exceed  an  amount  that  is  Simultaneously 
Feasible,  as  determined  pursuant  to  Section 
D.5.8,  in  light  of  the  total  transmission 
capability  in  the  Independent  Transmission 
Provider's  Service  Area  under  normal 
operating  conditions.  In  determining  whether 
a  set  of  Congestion  Revenue  Rights  is 
Simultaneously  Feasible,  the  Total  Transfer 


Capability  of  the  transmission  system  shall 
not  be  reduced  by  the  transfer  capability 
needed  to  support  exi.sting  Customers. 

5.2     Requirement  to  Conduct  Periodic 
Auctions  for  Congestion  Revenue  Rights.  The 
Independent  Transmission  Provider  shall 
conduct  periodic  auctions  over  its  OA.SIS. 
consistent  with  Section  D.5.  that  will  provide 
Bid-based  markets  to  buy  and  sell  Congestion 
Revenue  Rights  for  a  variety  of  terms.  Ea(  h 
auction  shall  provide  for  the  opportunity  to 
buy  and  sell  Receipt  Point-to-Delivery  Point 
Congestion  Revenue  Right  Obligations,  as 
described  in  Section  D.l.  Upon  the  request  of 
Market  Participants,  aut:tions  shall  provide 
for  the  opportunity  to  buy  and  sell  Receipt 
Point-to-Delivery  Point  Transmission  Option 
Rights  and  Flowgate  Rights,  as  soon  as  it  is 
technically  feasible  to  do  so. 

The  periodic  Congestion  Revenue  Rij^hts 
auctions  will  also  provide  for  the  sale  of 
Congestion  Revenue  Rights  associated  with 
transmission  capability  that  becomes 
available  after  the  initial  allocation  of 
Congestion  Revenue  Rights,  for  example,  due 
to  the  expiration  of  initially  allocated 
Congestion  Revenue  Rights. 

[The  Independent  Transmission  Provider 
shall  file  procedures  which  may  have  either 
an  allocation  of  Congestion  Revenue  Rights 
or  an  allocation  of  auction  revenues  from  the 
sale  of  Congestion  Revenue  Rights.] 

6.  Resale  of  Congestion  Revenue  Rights 

All  holders  of  Congestion  Revenue  Rights 
may  resell  their  Congestion  Revenue  Rights 
outside  the  auction  held  pursuant  to  Section 
D.3. 2.  However,  the  Independent 
Transmission  Provider  shall  make  all 
Settlements  with  Primary  Holders.  Buyers  of 
resold  Congestion  Revenue  Rights  that  elect 
to  become  Primary  Holders  must  meet  the 
eligibility  criteria  in  Section  A. 9  of  this 
Tariff. 

Sellers  and  potential  buyers  shall 
communicate  all  offers  to  sell  and  buy 
Congestion  Revenue  Rights,  solely  over  the 
Independent  Transmission  Provider's  OASIS. 

7.  Auctions  for  Congestion  Revenue  Rights 

The  Independent  Transmission  Provider 
shall  conduct  periodic  auctions  to  allow 
Market  Participants  to  buy  and  sell 
Congestion  Revenue  Rights. 

7.1  General  Description  of  the  Auction 
Process:  In  each  auction.  Market  Participants 
will  have  the  opportunity  to  submit  Bids  to 
buy  cind  sell  Congestion  Revenue  Rights  for 
a  specified  term.  In  each  auction,  the 
Independent  Transmission  Provider  shall 
consider  all  Bids  and  shall  select  a 
combination  of  Bids  that  (i)  is 
Simultaneously  Feasible  in  light  of  the 
Transmission  Capability  that  is  expected  to 
be  available  over  the  term  of  the  transactions 
and  (ii)  maximizes  the  combined  net 
economic  value  (as  expressed  in  the  Bids)  of 
the  selected  Bids.  In  order  to  maximize  the 
net  economic  value  of  the  selected  Bids,  the 
auction  shall  allow  for  the  reconfiguration  of 
Congestion  Revenue  Rights.  That  is.  the 
Congestion  Revenue  Rights  that  are  offered 
for  sale  may  be  converted  into  Congestion 
Revenue  Rights  of  a  different  type  or  with 
different  Receipt  and  Delivery  Points. 

7.2  Frequenc:y  of  Congestion  Revenue 
Rights  Auction:  The  Independent 
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Transmission  Provider  shall  conduct  an 
Auction  for  Congestion  Revenue  Rights  no 
less  frequently  that  once  in  every  calendar 
month. 

7.3     Responsibilities  of  the  Independent 
Transmissi.on  Provider  Prior  to  Each  Auction 

7.3.1  Establish  Auction  Rules:  The 
Independent  Transmission  Provider  shall  use 
the  auction  rules  and  procedures  consistent 
with  this  Tariff.  [Independent  Transmission 
Provider  may  file  to  add  additional  auction 
rules.) 

7.3.2  Evaluate  Creditworthiness:  The 
Independent  Transmission  Provider  shall 
evaluate  each  Bidder's  ability  to  pay  for 
Congestion  Revenue  Rights,  consistent  with 
the  creditworthiness  provisions  of  Section 
A. 8.  As  a  result  of  this  evaluation,  the 
Independent  Transmission  Provider  shall 
state  a  limit  before  the  auction  on  the  value 
of  the  Congestion  Revenue  Rights  that  the 
entity  may  be  awarded  in  the  auction,  and 
collect  signed  statements  from  each  entity 
Bidding  into  the  auction  committing  that 
entity  10  pay  for  any  Congestion  Revenue 
Rights  that  it  is  awarded  in  the  auction. 
Bidders  will  not  be  permitted  to  submit  Bids 
that  exceed  this  allowable  limit. 

7.3.3  Information  to  be  Made  Available  to 
Bidders:  To  aid  Market  Participants  in  their 
participation  in  the  auction,  the  Independent 
Transmission  Provider  shall  make  the 
following  information  available  before  each 
auction: 

(i)  for  each  Generator  bus.  Load  bus, 
external  bus  and  Load  Zone  for  each  of  the 
previous  5  years,  if  available,  (a)  the  average 
Marginal  Congestion  Component  of  the  LMP. 
relative  to  the  Reference  Bus,  and  (b)  the 
average  Marginal  Losses  Component  of  the 
LMP,  relative  to  the  Reference  Bus: 

(ii)  for  each  of  the  previous  two  6-month 
periods,  (a)  historical  flow  histograms  for 
each  of  the  closed  Interfaces,  and  (b) 
historically,  the  number  of  hours  that  the 
roost  limiting  facilities  were  physically 
constrained; 

(iii)(a)  Power  Flow  data  to  be  used  as  the 
starting  point  for  tha  auction,  including  all 
assumptions,  {bj  assumptions  made  by  the 
Independent  Transmission  Provider  relating 
to  transmission  maintenance  outage 
schedules,  (c)  all  limits  associated  with 
transmission  facilities,  contingencies, 
thermal,  voltage  and  stability  to  be  monitored 
as  Constraints  in  the  Optimum  Power  Flow- 
determination,  and  (d)  the  Independent 
Transmission  Provider  summer  and  winter 
operating  study  results  (non-simultaneous 
Interface  Transfer  Capabilities). 

7.3.4  Other  Responsibilities:  The 
Independent  Transmission  Provider  will 
establish  an  auditable  information  system  to 
facilitate  analysis  and  acceptance  or  rejection 
of  Bids,  to  provide  a  record  of  all  Bids,  and 
to  provide  all  necessary  assistance  in  the 
resolution  of  disputes  [hat  cu^ise  from 
questions  regarding  the  acceptance,  rejection, 
award  and  recording  of  Bids.  The 
Independent  Transmission  Provider  will 
establish  a  system  to  communicate  auction- 
related  information  to  all  auction 
participants. 

The  Independent  Transmission  Provider 
will  receive  Bids  to  buy  Congestion  Revenue 
Rights  from  any  entity  that  meets  the 


eligibility  criteria  established  in  this  Tariff 
and  will  implement  the  auction  Bidding 
rules  previously  established  by  the 
Independent  Transmission  Provider. 

The  Independent  Transmission  Provider 
will  properly  utilize  an  Optimal  Power  Flow 
program  to  determine  the  set  of  winning  Bids 
for  each  auction  and  calculate  the  Market 
Clearing  Price  of  all  Congestion  Revenue 
Rights  at  the  conclusion  of  the  auction,  in  the 
manner  described  in  this  Tariff. 

7.4  Responsibilities  of  each  Buying  Bidder 
7.4.1     Creditworthiness  Information:  Each 

Bidder  must  submit  such  information  to  the 
Independent  Transmission  Provider 
regarding  the  Bidder's  creditworthiness  as 
the  Independent  Transmission  Provider  may 
require  consistent  with  Section  A. 8,  along 
with  a  statement  signed  by  the  Bidder, 
representing  that  the  Bidder  is  financially 
able  and  willing  to  pay  for  the  Congestion 
Revenue  Rights  for  which  it  is  Bidding.  The 
aggregate  value  of  the  Bids  submitted  by  any 
Bidder  into  the  auction  shall  not  exceed  that 
Bidder's  ability  to  pay  or  the  maximum  value 
of  Bids  that  Bidder  is  permitted  to  place,  as 
determined  by  the  Independent  Transmission 
Provider  (based  on  an  analysis  of  that 
Bidder's  creditworthiness). 

Each  Bidder  must  pay  the  Market  Clearing 
Price  for  each  Congestion  Revenue  Right  it  is 
awarded  in  the  auction. 

7.5  Responsibilities  of  Each  Selling  Bidder 

7. ,5.1     Bids  to  Sell  Congestion  Revenue 
Rights:  Each  Market  Participant  desiring  to 
sell  Congestion  Revenue  Rights  Shall  include 
the  following  information  in  its  Bid: 

(i)  The  type  of  Congestion  Revenue  Right 
(i.e.,  Receipt  Point-to-Delivery  Point 
Congestion  Revenue  Right  Obligation, 
Receipt  Point-to-Delivery  Point  Transmission 
Option  Right,  or  Flowgate  Congestion 
Revenue  Right). 

(ii)  The  Receipt  and  Delivery  Points,  if  a 
Receipt  Point-to-Delivery  Point  Right  is 
offered. 

(iii)  The  loc;ation  and  direction  of  the 
Flowgate,  if  a  Flowgate  Right  is  offered. 

(iv)  The  MWs 

(v)  The  minimum  acceptable  price,  if  any. 

(vi)  The  term. 

Each  seller  that  offers  Congestion  Revenue 
Rights  for  sale  that  it  has  been  awarded  must 
provide  verification  of  the  award  to  the 
Independent  Transmission  Provider  when 
the  Bid  is  submitted. 

7.6  Selection  of  Winning  Bids  and 
Determination  of  the  Market  Clearing  Price: 
The  Independent  Transmission  Provider 
shall  determine  the  winning  set  of  Bids  in 
each  auction  as  the  set  of  Bids  that 
maximizes  the  value  (as  expressed  in  the 
Bids)  of  the  Congestion  Revenue  Rights, 
subject  to  the  constraint  that  the  selected  set 
of  Bids  must  be  simultaneously  feasible 
consistent  with  Section  D.5.8. 

The  Market  Clearing  Price  for  each 
Congestion  Revenue  Right  shall  equal  the 
change  in  the  net  economic  value  of  all  other 
Bidders  that  would  result  from  awarding  an 
additional  1  MW  of  that  Congestion  Revenue 
Right  to  a  Market  Participant. 

1.7  Auction  Settlement:  The  Independent 
Transmission  Provider  will  determine  prices 
in  the  auction  for  feasible  Congestion 


Revenue  Rights,  consistent  with  Section  6.6. 
Each  Bidder  awarded  Congestion  Revenue 
Rights  in  the  auction  shall  pay  the  applicable 
Market  Clearing  Price  for  those  Congestion 
Revenue  Rights  that  is  awarded  in  the 
auction.  Similarly,  each  Congestion  Revenue 
Right  holder  selling  Congestion  Revenue 
Rights  through  the  Auction  shall  be  paid  the 
applicable  Market  Clearing  Price  for  those 
Congestion  Revenue  Rights  that  are  sold  in 
the  auction. 

7.8    Simultaneous  Feasibility:  The  set  of 
winning  Bids  selected  in  each  auction  shall 
be  simultaneously  feasible  based  on  the 
Transfer  Capability  available  for  purchase 
within  the  Independent  Transmission 
Provider's  Service  Area  under  normal 
operating  conditions.  A  set  of  Bids  shall  be 
deemed  simultaneously  feasible  if  both  of  the 
following  Conditions,  A  and  B,  are  met: 

Condition  A:  Each  set  of  injections  and 
withdrawals  associated  with  (i)  winning,  as 
well  as  outstanding  previously-awarded. 
Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  Obligations  along  with  (ii)  any 
combination  of  winning,  as  well  as 
previously  awarded,  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Right 
Option  Rights,  would  not  exceed  any 
thermal,  voltage,  or  stability  limits  within  the 
Independent  Transmission  Provider's  Service 
Area  under  normal  operating  conditions  or 
for  monitored  contingencies. 

Condition  B:  For  each  Flowgate  in  each 
direction,  the  power  flow  on  the  Flowgate  in 
the  specified  direction  resulting  from  the  set 
of  injections  and  withdrawals  identified  in 
Condition  A,  when  added  to  the  total 
Flowgate  Rights  awarded  on  the  Flowgate  in 
the  specified  direction,  would  not  exceed  the 
capability  of  the  Flowgate  available  in  the 
Auction. 

The  Power  Flow  simulations  shall  take  into 
consideration  the  effects  of  parallel  flows  on 
the  Transfer  Capability  of  the  Independent 
Transmission  Provider's  transmission  system 
when  determining  which  sets  of  injections 
and  withdrawals  are  simultaneously  feasible. 

When  performing  the  above  Power  Flows, 
injections  for  Receipt  Point-to  Delivery  Point 
Congestion  Revenue  Rights  that  specify  a 
Zone  or  a  Hub  as  the'injection  location  will 
be  modeled  as  a  set  of  injections  at  each  bus 
in  the  injection  Zone  or  Hub  equal  to  the 
product  of  the  number  of  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Rights 
and  the  percentage  weights  for  each  bus  in 
the  Zone  or  Hub. 

When  performing  the  above  Power  Flows, 
withdrawals  for  Receipt  Point-to  Delivery 
Point  Congestion  Revenue  Rights  that  specify 
a  Zone  or  Hub  as  the  withdrawal  location 
will  be  modeled  as  a  set  of  withdrawals  at 
each  bus  in  the  withdrawal  Hub  equal  to  the 
product  of  the  number  of  Receipt  Point-to 
Delivery  Point  Congestion  Revenue  Rights 
and  the  percentage  weights  for  each  bus  in 
the  Zone. 

7.9    Responsibilities  of  the  Independent 
Transmission  Provider  upon  Completion  of 
the  Auction:  The  Independent  Transmission 
Provider  shall  not  reveal  the  Bid  Prices 
submitted  by  any  Bidder  in  the  Auction  until 
three  months  following  the  date  of  the 
auction,  except  as  permitted  by  Section  A. 12, 
When  these  Bid  Prices  are  posted,  the  names 
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of  the  Bidders  shall  not  be  publicly  revealed, 
but  the  data  shall  be  posted  in  a  way  that 
permits  third  parties  to  track  each  individual 
Bidder's  Bids  over  time. 

Upon  completion  of  the  auction,  the 
Independent  Transmission  Provider  will 
collect  payment  for  all  Congestion  Revenue 
Rights  awarded  in  the  auction.  The 
Independent  Transmission  Provider  will  , 
disburse  the  revenues  collected  from  the  sale 
of  Congestion  Revenue  Rights  to  the  Primary 
Holders  upon  completion  of  the  Auction 
process.  Each  holder  of  a  Congestion 
Revenue  Right  that  offers  that  Congestion 
Revenue  Right  for  sale  in  the  auction  shall  be 
paid  the  Market  Clearing  Price  for  each 
Congestion  Revenue  Right  sold  by  that 
holder.  All  remaining  Auction  revenues  from 
the  auction  shall  be  allocated  among  those 
who  pay  the  Access  Charge.  [The 
Independent  Transmission  Provider  will  file 
procedures  explaining  how  these  revenues 
will  be  allocated.] 

8.  Exchanging  Congestion  Revenue  Rights 

The  Independent  Transmission  Provider 
shall  allow  a  Customer  to  exchange  its 
Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  Obligation  for  a  different 
Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  Obligation  with  different 
Receipt  and/or  Delivery  Points  as  long  as  the 
exchange  meets  the  condition  specified  in 
Section  D.6.1  is  met.  In  addition,  as  soon  as 
it  is  technically  feasible,  the  Independent 
Transmission  Provider  shall  allow  a 
Customer  to  acquire  Receipt  Point-to- 
Delivery  Point  Transmission  Option  Rights 
and  Flowgate  Rights  in  exchange  for  other 
Congestion  Revenue  Rights  that  the  Customer 
may  hold,  as  long  as  the  exchange  meets  the 
condition  specified  in  Section  D.6.1.  The 
MW  levels  of  the  original  Congestion 
Revenue  Rights  and  the  new  Congestion 
Revenue  Rights  in  the  exchange  need  not  be 
the  same,  as  long  as  the  exchange  meets  the 
condition  specified  in  Section  D.6.1. 

8.1    Condition  for  Exchanging  Congestion 
Revenue  Rights:  In  order  for  the  Independent 
Transmission  Provider  to  approve  a  request 
to  exchange  Congestion  Revenue  Rights, 
pursuant  to  Section  D.6,  the  new  Congestion 
Revenue  Right  (after  being  exchanged  for  the 
original  Congestion  Revenue  Right),  in 
combination  with  all  other  outstanding 
Congestion  Revenue  Rights  held  by  others, 
must  be  Simultaneously  Feasible  as  defined 
in  Section  D.5.8  in  light  of  the  total 
Transmission  Capability  in  the  Independent 
Transmission  Provider's  Service  Area  under 
normal  operating  conditions. 

9.  Congestion  Revenue  Rights  Associated 
wifh  Transmission  Expansions 

The  Independent  Transmission  Provider 
shall  award  to  all  Market  Participants  that 
fund  additions  to  the  transmission  system 
Congestion  Revenue  Rights  to  equal  the 
capability  created  by  the  expansion.  The 
Congestion  Revenue  Rights  awarded  in 
combination  with  all  other  awarded 
Congestion  Revenue  Rights,  must  be 
Simultaneously  Feasible  as  described  in 
Section  D.5,8  in  light  of  the  Total  Transfer 
Capability  available  under  normal  operating 
conditions.  Such  Market  Participants  shall  be 
allowed  to  choose  any  set  of  Receipt  Point- 


to-Delivery  Point  Obligation  Rights  that  meet 
the  requirements  for  Simultaneously 
Feasibility.  Such  Market  Participants  shall 
also  be  allowed  to  choose  any  set  of  Receipt 
Point-to-Delivery  Point  Option  Rights  and 
Flowgate  Rights  that  meet  the  requirements 
for  Simultaneous  Feasibility,  as  soon  as  it  is 
it  is  feasible  to  issue  such  rights.  Such  Market 
Participants  may  elect  to  receive  no 
Congestion  Revenue  Rights  if,  but  only  if,  all 
outstanding  Congestion  Revenue  Rights  are 
Simultaneously  Feasible  in  light  of  the  Total 
Transfer  Capability  available  after  the 
additions  under  normal  operating  conditions. 
[The  Independent  Transmission  Provider  file 
a  Commission-approved,  non-discriminatory 
methodology  for  allocating  Congestion 
Revenue  Rights  among  multiple  Market 
Participants  that  fund  any  single 
transmission  capability  addition.) 

Part  III.  Day-Ahead  and  Real-Time  Market 
Services 

E.  General  Responsibilities  and  Requirements 

Preamble 

The  Independent  Transmission  Provider 
will  operate  Day-Ahead  and  Real-Time 
Markets  for  Energy  and  certain  Ancillary 
Services  in  conjunction  with  Day-Ahead  and 
Real-Time  markets  for  transmission  services. 
These  markets  will  allocate  transmission 
Transfer  Capability  and  Generation  Capacity 
among  competing  uses  in  different  markets 
through  Locational  Marginal  Pricing  (LMP). 
The  markets  will  be  operated  jointly  to 
ensure  that  the  prices  for  the  products  and 
services  are  internally  consistent.  The 
procedures  for  operating  these  markets  are 
detailed  below. 

1.  Day- Ahead  and  Real-Time  Market  Services 

This  Part  III  contains  the  procedures  for 
Bidding  and  Scheduling  of  Energy  and  Bid- 
Based  Ancillary  Services,  Bilateral 
Transaction  Schedules  and  Self-Schedules  in 
the  Day-Ahead  Market.  Part  III  also  contains 
the  time  requirements,  notice  provisions  and 
sequence  followed  in  administering  Day- 
Ahead  financial  Settlement.  These 
scheduling  requirements  support  the 
operations  of  the  Day-Ahead  Markets  for 
Energy,  Regulation  and  Frequency  Response, 
and  Operating  Reserves,  the  determination  of 
the  Day-Ahead  Transmission  Usage  Charge, 
and  the  Day-Ahead  financial  Settlement  of 
Congestion  Revenue  Rights. 

Part  III  also  contains  the  procedures  for 
Scheduling  and  Bidding  of  Energy  and  Bid- 
Based  Ancillary  Services,  and  modification 
of,  or  submission  of  new.  Bilateral  Schedules 
and  Self-Schedules,  that  will  be  used 
following  the  close  of  the  Day-Ahead  Market. 
These  procedures  include  the  time 
requirements,  notice  provisions  and 
sequence  followed  in  administering  Real- 
Time  Financial  Settlement.  These  Bidding 
and  scheduling  requirements  support  the 
operations  of  the  Real-Time  Markets  for 
Energy,  Regulation  and  Frequency  Response, 
Operating  Reserves,  and  the  determination  of 
the  Real-Time  Transmission  Usage  Charge. 

2.  Independent  Transmission  Provider 
Authority 

The  Independent  Transmission  Provider 
shall  provide  all  Market  Services  for  Energy. 


Ancillary  Services,  and  Transmission  Service 
in  accordance  with  the  terms  of  the  Tariff 
and  related  agreements. 

The  Independent  Transmission  Pnn  idt^r 
shall  be  the  sole  point  of  Applic  ation  for  hII 
Market  Services  for  Energy.  Ant.illar\ 
Services,  and  Transmission  Servi(  e  pru\  Idi'd 
in  the  Independent  Transmission  Provid<'r's 
Service  Area.  Each  Market  Parti(;i|)anl  thai 
sells  or  purchases  Energy,  including  demand 
side  Resources,  provides  Ancillary  Services, 
or  .Schedules  Transmission  Services  subject 
to  Transmission  Usage  Charges  in  the 
Independent  Transmission  Provider 
Administered  Markets,  utilizes  Market 
Services  and  must  take  ser\'ice  as  a  Customer 
under  the  Tariff. 

The  Independent  Transmission  Provider 
has  the  right  to  schedule  and  dispatch 
Scheduled  Resources  and  to  direct  thai 
schedules  be  changed  in  an  Emergency. 

Following  the  start  of  the  markets,  the 
Independent  Transmission  Provider  shall 
have  the  right  to  file  changes  to  these  market 
rules  with  the  Commission  to  improve  the 
competitiveness  and  efficiency  of  the 
markets. 

3.  Informational  and  Reporting  Requirements 

The  Independent  Transmission  Provider 
shall  operate  and  maintain  an  OASIS  that, 
among  other  things,  will  facilitate  ihp  posting 
of  Bids  to  supply  Energy.  Ancillary  Services 
and  Demand  Reductions  by  Suppliers  for  use 
by  the  Independent  Transmission  Provider 
and  the  posting  of  LMP.  clearing  prices  for 
Bid-based  Ancillary  Services,  and  st.hedules 
for  accepted  Bids  for  Energy.  Ancillary 
Services  and  Demand  Reductions.  The 
OASIS  will  be  used  to  post  schedules  for 
Bilateral  Transactions.  The  OASIS  also  will 
provide  historical  data  regarding  market 
clearing  prices  for  eat.h  market  in  addition  It) 
Transmission  I'sagc  Charges. 

4.  Communicalion  Requirements  (or  Market 
Services 

Customers  may  utilize  a  variety  of 
communi{;ations  facilities  to  access  the 
Independent  Transmission  Provider's  0.'\SIS. 
including  but  not  limited  to.  conventional 
Internet  service  providers,  wide  area 
networks,  and  dedicated  communic  alions 
circuits.  Customers  shall  arrange  for  and 
maintain  all  communications  facililics  for  ihc 
purpose  of  communication  of  comnicrcial 
data  to  the  Independent  Transmission 
Provider.  Each  Customer  shall  be  the 
Customer  of  record  for  the 
telecommunications  facilities  and  services  it 
uses  and  shall  assume  all  duties  and 
responsibilities  associated  with  the 
procurement,  installation  and  mainlenann-  of 
the  subject  equipment  and  software 

F.  Day-Ahead  Scheduling  and  Markets 

Preamble 

The  Independent  Transmission  Provider 
will  operate  a  Day-Ahead  Market  in  order  to 
develop  a  joint  Day-Ahead  Schedule  for 
Transmission  Service.  Energy,  and  Ant.illary 
Services.  The  Day-Ahead  Se:hedule  will  be 
developed  so  as  to  maximize  the  combined 
economic  value  of  Transmission  Service. 
Energy,  and  Ancillary  Services,  based  on  the 
Bids  submitted. 
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1.  Day-Ahead  Scheduling  Procedures 

1.1  Day-Ahead  Trading  Deadline:  Market 
Participants  may  submit  Bids  for  purchase 
and  sale  of  Energy,  Ancillary  Services  and 
Transmission.  Bilateral  Transaction 
Schedules,  Self-Schedules,  and  Ancillary 
Services  Self-Supply  Schedules  no  later  than 
(to  be  supplied  by  Independent  Transmission 
Provider]  for  use  in  establishing  the  Day- 
Ahead  Schedule.  ■* 

1.2  Rules  for  Self  Schedules 

1.2.1  Supplier-Committed  Self  Schedules 
(i)  Suppliers  of  Generation  Resources  for 

Energy  may  Self-Schedule  these  Resources  in 
the  Day-Ahead  Markets. 

(ii)  Self-Schedules  by  Suppliers  of  Energy 
are  required  only  to  submit  a  MW  quantity 
and  a  location. 

1.2.2  Independent  Transmission 
Provider-Committed  Self  Schedules 

(i)  Upon  request  of  a  Supplier,  the 
Independent  Transmission  Provider  shall 
develop  a  schedule  for  Generation  or 
Demand  Resources  in  which  the  Schedule 
optimizes  the  revenues  over  the  Operating 
Day  for  the  Resource.  These  are  referred  to 
in  this  Tariff  as  Independent  Transmission 
Provider-  Committed  Self  Schedules.  This 
option  will  typically  be  used  by  Energy- 
Limited  Resources,  however  this  option  is 
available  to  all  Generation  or  Demand 
Resources. 

(ii)  Independent  Transmission  Provider- 
Committed  Self-Schedules  are  required  only 
to  submit  a  MW  quantity  and  a  location. 
1.2.3    Self  Supply  of  Ancillary  Services 

(i)  Suppliers  of  Resources  for  Regulation 
and  Operating  Reserves  may  Self-Supply 
these  Resources  in  the  Day-Ahead  Markets. 

(ii)  The  specific  rules  for  Self-Supply  of 
Regulation  and  Operating  Reserves  are  in 
Sections  F.4-F.6. 

1.3     Rules  for  Bilateral  Transactions 
Schedules 

1.3.1  Internal  Transactions 

(i)  All  Internal  Transactions  must  specify  a 
Receipt  Point,  a  Delivery  Point,  a  MW 
quantity  injected  at  the  Receipt  Point  and  a 
MW  quantity  withdrawn  at  the  Delivery 
Point. 

(ii)  Internal  Transactions  may  also, 
voluntarily,  submit  a  price  Bid  ($/MW)  over 
some  or  all  of  the  MW  range.  This  makes  the 
transaction  under  the  control  of  the 
Independent  Transmission  Provider. 

1.3.2  External  Transactions 

(i)  All  External  Transactions  must  specif\' 
a  Receipt  Point,  a  Delivery  Point,  a  MW 
quantity  injected  at  the  Receipt  Point  and  a 
MW  quantity  withdrawn  at  the  Delivery 
Point.  Either  the  Receipt  Point  or  the 
Delivery  Point  must  be  a  point  at  the 
boundary  of  the  Independent  Transmission 
Provider's  Service  Area.  If  the  Receipt  Point 
is  a  boundary  point,  then  the  External 
Transaction  is  an  Import.  If  the  Delivery 
Point  is  a  boundary  point,  then  the  External 
Transaction  is  an  Export.  All  External 
Transactions  must  specify  a  minimum  run 
time. 

(ii)  The  Independent  Transmission 
Provider  shall  offer  Market  Participants  with 
External  Transactions  two  options  for  Day- 


Ahead  scheduling.  (1)  External  Transactions 
can  be  scheduled  without  a  Price  Bid.  The 
Independent  Transmission  Provider  shall 
take  all  appropriate  steps  to  accommodate 
such  transactions,  such  as  reservation  of 
ramping  capacity.  (2)  External  Transactions 
can  be  scheduled  in  the  Day-Ahead  Market 
with  a  Price  Bid  ($/MW)  over  some  or  all  of 
the  MW  quantity  being  scheduled. 
Transactions  with  a  Bid  will  only  enter  the 
Day-Ahead  Schedule  if  the  price  is  at  or 
below  the  LMP  at  the  transaction  sink  node. 

(iii)  External  Transactions  will  be 
scheduled  on  a  hourly  basis. 

1 .4  Rules  for  Bidding:  The  Independent 
Transmission  Provider  shall  evaluate  all 
eligible  Bids  for  Energy  Supply  and  Demand, 
Regulation  and  Frequency  Response, 
Operating  Reserves  and  Day-Ahead 
Transmission  Service.  The  requirements  for 
Bid  eligibilitv  and  the  Bid  Specifications  are 
in  Sections  F'.2.3.  F.3.1,  F.4.4,  F.5.4  and  F.6.4. 

1.5  Bid-Based  Security  Constrained  Unit 
Commitment  and  Determination  of  the  Day- 
Ahead  Schedule:  The  Independent 
Transmission  Provider  will  develop  a 
Security  Constrained  Unit  Commitment 
schedule  over  the  Operating  Day  using  a 
computer  algorithm  that  accepts  all  Self- 
Schedules  and  simultaneously  maximizes  the 
total  value  of  the  Bids,  including  Virtual 
Bids,  submitted  to  (i)  supply  to 
(incorporating  the  costs  of  Start-up,  No-load 
and  Incremental  Energy)  and  purchase  from 
the  Day-Ahead  Market  for  Energy;  (ii) 
provide  sufficient  Ancillary  Services  to 
support  Energy  purchased  from  the  Day- 
Ahead  Market;  and  (iii)  receive  Transmission 
Service  to  support  Bilateral  Transaction 
schedules  and  Self-Schedules  submitted  Day- 
Ahead.  The  Independent  Transmission 
Provider  may  substitute  higher  quality 
Ancillary  Services  (i.e.,  shorter  response 
time)  for  lower  quality  Ancillary  Services 
when  doing  so  would  result  in  an  overall 
least  Bid  cost  solution. 

In  developing  the  Day- Ahead 'Schedule,  the 
Independent  Transmission  Provider  shall 
select  Suppliers  for  Energy,  Regulation  and 
Frequency  Response,  and  Operating  Reserves 
for  each  hour  of  the  upcoming  day  through 
its  Day-Ahead  Security-Constrained  Unit 
Commitment,  using  Bids  and/or  schedules 
provided  by  the  Suppliers.  The  Day-Ahead 
schedule  will  include  commitment  of 
sufficient  Generators  and  price-sensitive 
Demand  Bids  to  provide  for  the  safe  and 
reliable  operation  of  the  power  system 
operated  by  the  Independent  Transmission 
Provider.  The  schedule  shall  honor  all 
operating  constraints  included  in  the 
scheduled  Bids.  The  Day-Ahead  schedule 
shall  list  the  twenty-four  (24l  hourly 
injections  and  withdrawals  for;  (a)  each 
Customer  whose  Bid  the  Independent 
Transmission  Provider  accepts  for  the 
following  Operating  Day;  and  (b)  Self- 
Schedules  of  Energy.  Ancillary  Services,  and 
Transmission  Service. 

1.6     Determination  of  the  Day-Ahead 
Prices:  The  Independent  Transmission 
Provider  shall  calculate  the  Day-Ahead 
Energy  LMPs  and  Flowgate  LMPs  based  on 
a  dispatch  of  committed  Generation 
Resources  to  meet  the  Load  that  has  Bid  in 
and  been  scheduled  Day-Ahead.  The  Day- 


Ahead  Energy  LMPs  are  calculated, 
according  to  the  Independent  Transmission 
Provider  decision,  for  each  Generator  bus, 
load  bus,  and  sets  of  buses  that  comprise 
Zones  or  Hubs.  The  Transmission  Usage 
Charge  for  Bilateral  Transactions  that  are 
scheduled  Day-Ahead  is  the  difference 
between  the  Energy  LMP  for  the  Delivery 
Point  and  the  Energy  LMP  at  the  Receipt 
Point.  The  methodology  for  calculating  the 
different  types  of  LMPs  is  described  in 
Sections  F.2.4  and  3.3. 

The  Day-Ahead  prices  for  Ancillary 
Services  will  be  determined  according  to 
procedures  described  in  Sections  F.4.5,  5.5, 
6.5  and  6.6. 

1.7  Load  Forecasts:  All  Load-Serving 
Entities  shall  provide  their  Day-Ahead  Load 
forecasts  to  the  Independent  Transmission 
Provider.  The  Independent  Transmission 
Provider  shall  develop  an  advisory  forecast 
based  on  these  forecasts  and  its  own  analysis 
of  next  day  Load  and  shall  post  this  forecast. 

1.8  Reliability-Based  Security 
Constrained  Unit  Commitment:  In  cases  in 
which  the  sum  of  all  Bilateral  Schedules  and 
all  Day-Ahead  Market  purchases  to  serve 
Load  within  the  Independent  Transmission 
Provider's  Service  Area  in  the  Day-Ahead 
schedule  is  less  than  the  Independent 
Transmission  Provider's  Day-Ahead  forecast 
of  Load,  the  Independent  Transmission 
Provider  will  commit  Resources  in  addition 
to  the  reserves  it  normally  maintains  to 
enable  it  to  respond  to  contingencies.  These 
additionally-committed  Resources  are  called 
Replacement  Reserves.  This  commitment  of 
Replacement  Reserves  will  be  the  result  of  a 
Bid-Based  Reliability-Based  Security 
Constrained  Unit  Commitment  conducted 
following  the  Day-Ahead  Security 
Constrained  Unit  Commitment.  "The  purpose 
of  this  additional  commitment  of  Resources 
is  to  ensure  that  sufficient  capacity  is 
available  to  the  Independent  Transmission 
Provider  in  Real-Time  to  enable  it  to  meet  its 
Load  forecast  (including  associated  Ancillary 
Services). 

In  considering  which  additional  Resources 
to  schedule  to  meet  the  Independent 
Transmission  Provider's  Load  forecast,  the 
Independent  Transmission  Provider  will 
evaluate  whether  unscheduled  Imports  can 
provide  additional  power  at  a  price  within 
any  Bid  Price  caps  set  by  the  Independent 
Transmission  Provider. 

The  Independent  Transmission  Provider 
will  develop  the  Reliability-Based  Security 
Constrained  Unit  Commitment  schedule  over 
the  Operating  Day  using  a  computer 
algorithm  that  minimizes  the  total  cost  of 
committing  the  additional  Generation  and 
Demand  Resources  that  provide  Replacement 
Reserves  based  solely  on  the  Start-up  and  No- 
load  Bids  of  the  additionally  committed 
Resources.  The  Independent  Transmission 
Provider  shall  use  Bids  submitted  into  the 
Day-Ahead  Market.  If  such  Bids  are  not 
sufficient  to  meet  the  forecast  load,  the 
Independent  Transmission  Provider  may 
solicit  additional  Bids;  these  additional  Bids 
will  be  considered  eligible  for  the  Real-Time 
Market  in  addition  to  the  Reliability-Based 
Security  Constrained  Unit  Commitment. 
Resources  committed  in  the  Reliability-Based 
Security  Constrained  Unit  Commitment  are 
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obligated  to  Start-up  and  operate  at  their  No- 
load  level. 

1.9  Reliability  Forecast;  In  the  Security 
Constrained  Unit  Commitment  program, 
system  operation  shall  be  optimized  based  on 
Bids  over  the  Operating  Day.  However,  to 
preserve  system  reliability,  the  Independent 
Transmission  Provider  may  take  steps  to 
ensure  that  there  will  be  sufficient  Resources 
available  to  meet  forecasted  Load  and  reserve 
requirements  over  the  day  beginning  with  the 
next  Operating  Day,  typically  completing  a 
one  week  look  ahead. 

1.10  Posting  the  Day-Ahead  Schedule;  By 
(a  pre-defined  deadline  to  be  supplied  by 
Independent  Transmission  Provider]  on  the 
day  prior  to  the  Operating  Day,  the 
Independent  Transmission  Provider  shall 
close  the  Day-Ahead  scheduling  process  and 
post  on  its  OASIS  the  Day-Ahead  schedule 
for  Enei^,  Regulation  and  Frequency 
Response,  and  Operating  Reserves  for  each 
entity  that  submits  a  Bid  or  Self-Schedule. 
All  schedules  shall  be  considered 
proprietary,  with  the  posting  only  visible  to 
the  appropriate  scheduling  Customer  and 
Transmission  Owners  subject  to  the 
applicable  Code  of  Conduct.  The 
Independent  Transmission  Provider  will  post 
on  the  OASIS  the  aggregate  Resources  (Day- 
Ahead  Energy,  Regulation  and  Frequency 
Response  and  Operating  Reserves  schedules) 
and  Load  (Day-Ahead  scheduled  and 
forecast)  for  each  Load  bus  or  Zone,  and  the 
Day-Ahead  LMP  prices  (including  the 
Marginal  Congestion  cost  Component  and  the 
Marginal  Losses  component)  for  each 
Generation  Bus,  Load  Bus  or  Load  Zone  and 
Hub  in  each  hour  of  the  upcoming  Operating 
Day. 

'The  Independent  Transmission  Provider 
shall  conduct  the  Day-Ahead  Settlement 
based  upon  the  Day-Ahead  Prices  determined 
in  accordance  with  this  Section. 

1.11  Day  Ahead  Bid  Revenue  Sufficiency 
Guarantee:  The  Independent  Transmission 
Provider  shall  ensure  the  minimum  recovery 
of  each  Resource's  Bid  prices  for  Resources 
scheduled  through  the  Day-Ahead  Market  or 
in  subsequent  commitments  for  reliability. 
The  is  called  the  Bid  Revenue  Sufficiency 
Guarantee. 

(i)  The  Independent  Transmission  Provider 
shall  determine,  on  a  daily  basis,  if  any 
Resource  committed  by  the  Independent 
Transmission  Provider  in  the  Day-Ahead 
Market  will  not  recover  Start-Up,  No  Load, 
and  Energy  Bid  Price  through  revenues  in  the 
Day-Ahead  Energy  and  Ancillary  Services 
markets. 

(ii)  If  the  Start-Up  and  No  Load  Bids  plus 
the  net  Energy  and  Ancillary  Services  Bid 
Price  over  the  twenty-four  (24)  hour  day  of 
any  Supply  Resource  exceeds  the  sum  of  its 
Day-Ahead  LMP  revenue  and  Ancillary 
Service  revenue  over  the  twenty-four  (24) 
hour  day,  then  that  Supplier's  Day-Ahead 
LMP  revenue  and  Ancillary  Service  revenue 
shall  be  augmented  by  an  additional 
payment,  the  Supply  Bid  Revenue 
Sufficiency  Guarantee  Payment,  in  the 
amount  of  the  shortfall.  This  payment  shall 
be  supported  through  revenue  collected  from 
the  Supply  Bid  Revenue  Sufficiency 
Guarantee  Chaige, 

(iii)  If  the  total  Day-Ahead  Energy  charges 
to  any  Demand  Resource  over  the  twenty- 


four  (24)  hour  day  exceeds  its  maximum 
willingness  to  pay,  as  reflected  by  the 
difference  of  its  selected  Day- Ahead  Energy 
Bids  and  Start-up  Cost  Bid,  the  Demand 
Resource  shall  be  augmented  by  a  payment, 
the  Demand  Bid  Revenue  Sufficiency 
Guarantee  Payment,  in  the  amount  of  the 
overcharge.  This  payment  is  supported 
through  revenues  collected  from  the  Demand 
Bid  Revenue  Sufficiency  Guarantee  Charge. 

2.  Day- Ahead  Market  for  Energy 

2.1  General:  The  Day- Ahead  Market  for 
Energy  establishes  clearing  prices  and 
settlement  rules  for  Suppliers  of  Energy  that 
have  offered  eligible  Generation  Capacity  to 
the  market  and  for  Purchasers  of  Energy  that 
have  chosen  not  to  Self-Supply  or  procure 
through  bilateral  contracts. 

2.2  Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (v)  for  the  Day-Ahead  Market 
for  Energy.  The  rules  governing  these 
services  are  contained  in  this  section: 

(i)  Establish  and  post  on  its  OASIS  rules 
that  are  consistent  with  this  Tariff  for 
eligibility  to  supply  Energy  in  the  Day-Ahead 
Market. 

(ii)  Establish  and  post  on  its  OASIS  the  Bid 
data  requirements  and  rules  and  provide  the 
market  fanctions  that  are  consistent  with  this 
Tariff  required  for  determination  of  hourly 
Day-Ahead  LMPs  for  Energy  and  selection  of 
Day-Ahead  Energy  Market  Suppliers  and 
Purchasers. 

(iii)  Establish  and  post  on  its  OASIS  the 
rules  that  are  consistent  with  this  Tariff  for 
determination  of  any  additional  payments 
necessary  to  support  efficient  operations  of 
the  Day-Ahead  Market  for  Energy  and/or  the 
efficient  operation  of  other  Day-Ahead 
Markets. 

(iv)  Provide  the  Settlement  functions 
associated  with  purchase  and  sale  of  Energy 
in  the  Day-Ahead  Market. 

(v)  Post  the  Day-Ahead  LMPs  for  Energy. 

2.3  Purchaser  Rules  and  Obligations: 
Purchasers  of  Energy  in  the  Day-Ahead 
Market  shall  provide  the  Bid  information 
specified  in  Sections  2.3.1  to  2.3.3. 

2.3.1     Specification  of  Bids:  Purchasers  of 
Day-Ahead  Energy  must  provide  the 
following  Bid  information.  Purchasers  must 
supply  all  information  that  is  identified  as  a 
required  Bid  component.  Purchasers  may. 
but  are  not  required  to,  submit  information 
that  is  identified  as  an  optional  Bid 
component. 

(i)  MW  desired  to  be  purchased,  with  a 
defeult  value  of  0  MW.  This  is  a  required  Bid 
component. 

(ii)  Location  (transmission  zone,  aggregate, 
or  single  bus)  that  the  purchaser  desires  to 
purchase  the  designated  MWs  of  power.  This 
is  a  required  Bid  component. 

(iii)  Maximum  price  ($/MW)  at  which  the 
purchaser  desires  to  purchase  the  designated 
MW  of  power.  (A  purchaser  may  indicate  its 
desire  to  purchase  the  designated  MWs  of 
power  regardless  of  price,  if  the  purchaser 
has  demonstrated  to  the  Independent 
Transmission  Provider  in  advance  that  it  is 
financially  capable  of  paying  the  highest 
possible  price  for  the  designated  MWs.)  This 
is  a  required  Bid  component. 


(iv)  Start-up  Cost  ($).  This  Bid  component 
is  an  additional  payment  needed  by  the 
Purchaser  of  Energy  to  curtail  its  load  This 
is  an  optional  Bid  component. 

(v)  Minimum  Curtailment  Time  (hours). 
This  Bid  component  is  up  to  a  maximum  of 
24  hours.  This  is  an  optional  Bid  component 
If  a  Minimum  Curtailment  Time  is  not 
indicated,  then  the  default  time  will  be  one 
hour. 

(vi)  Maximum  Curtailment  Time  (hours). 
This  Bid  component  is  up  to  a  maximum  of 
24  hours.  This  is  an  optional  Bid  component 
If  a  Maximum  Curtailment  Time  is  not 
indicated,  then  the  default  time  will  be  24 
hours. 

(vii)  Minimum  Purchase  Time  (at  least  one 
hour).  This  is  an  optional  Bid  component 

(viii)  Maximum  Purchase  Time  (hours) 
This  is  an  optional  Bid  component. 

(ix)  Hours  that  the  purchaser  desires  to 
purchase  the  designated  MWs  of  power.  This 
is  a  required  Bid  component. 

2.3.2  Specification  of  Virtual  Bids: 
Purchasers  of  Day-Ahead  Virtual  Energy 
must  provide  Bid  components  2.3.1  (i)  to 
(iii).  In  addition,  the  Bid  shall  identify  that 
the  Energy  purchase  is  Virtual  Energy  if  the 
purchase  is  not  backed  by  actual  load. 

2.3.3  Period  of  Bids:  The  Demand  Bids 
shall  be  hourly  Bids  for  each  hour  of  the 
Operating  Day  in  which  the  price  (S)  and 
quantity  (MW)  components  can  vary  hour  by 
hour. 

2.4    Supplier  Rules  and  Obligations 

2.4.1  Eligibility  to  Supply:  Suppliers  of 
Day-Ahead  Energy  shall  provide  the  Bid 
information  specified  in  Section  2.4.2  . 
Suppliers  of  Day-Ahead  Virtual  Energy  shall 
provide  the  Bid  information  specified  in 
2.4.3-2.4.4  . 

2.4.2  Specification  of  Bids.  Suppliers  are 
required  to  include  the  following  price, 
quantity  and  data  components  in  their 
Generation  Bid.  Suppliers  must  supply  all 
information  that  is  identified  as  a  required 
Bid  component.  Suppliers  may,  but  are  not 
required  to,  submit  information  that  is 
identified  as  an  optional  Bid  component.  The 
Bid  Data  requirements  are  additional  data  on 
Generator  characteristics  needed  by  the 
Independent  Transmission  Provider  for 
market  operations  and  reliability  purposes. 

Bid  Prices  and  Quantities 

(i)  Start-Up  ($).  This  is  an  optional  Bid 
component  (Market  Participants  can  opt  to 
exclude  Start-up  Costs  in  their  Energy  Bid  by 
setting  this  cost  to  $0).  Limits  on  the 
frequency  with  which  Start-up  Bid  Costs  can 
be  changed  must  be  consistent  with  the 
requirements  of  Part  IV,  Market  Power 
Monitoring  and  Mitigation. 

(ii)  Minimum  Generation  (No-load)  [$/ 
hour).  This  is  an  optional  Bid  component 
(Market  Participants  can  opt  to  exclude  No- 
load  Costs  in  their  Energy  Bid  by  setting  this 
cost  to  so/hour).  Limits  on  the  frequency 
with  which  Minimum  Generation  Bid  Costs 
can  be  changed  must  be  consistent  with  the 
requirements  of  Part  IV.  Market  Power 
Monitoring  and  Mitigation. 

(iii)  Incremental  Energy  ($/MWh).  Market 
Participants  must  provide  prices  for  the  full 
MW  range  of  their  Operable  Capacity,  from 
the  Hourlv  Economic  Minimum  Level  to  the 
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Hourly  Economic  Maximum  Level.  This  is  a 
required  Bid  component.  [Independent 
Transmission  Provider  may  add  requirements 
regarding  the  number  of  steps  or  pieces  in  the 
Bid  function.)  The  Incremental  Energy  Bid 
mav  be  negative,  indicating  the  price  that  the 
Supplier  is  willing  to  pay  for  the  Generator 
not  to  be  dispatched  below  its  Hourly 
Economic  Minimum  Level.  The  upper  limit 
on  the  Bid  price  of  Incremental  Energy  over 
the  full  M\V  range  of  the  Operable  Capacity 
must  be  consistent  with  the  requirements  of 
Part  IV.  Market  Power  Monitoring  and 
Mitigation.  Any  other  limits  on  the  Bid  price 
of  Incremental  Energy  must  also  be 
consistent  with  the  requirements  of  Part  IV. 
Market  Power  Monitoring  and  Mitigation, 
(iv)  Emergency  Incremental  Energy  (S/ 
MWh).  Market  Participants  must  provide  a 
price  for  the  Emergency  MW  range  of  their 
Operable  Capacity,  from  the  Hourly 
Economic  Maximum  Level  to  the  Hourly 
Emergency  Maximum  Level.  This  is  a 
required  Bid  component.  The  upper  limit  on 
the  Bid  price  of  Emergency  Incremental 
Energy  must  be  consistent  with  the 
requirements  of  Part  IV,  Market  Power 
Monitoring  and  Mitigation.  Pricing  rules  for 
Emergency  uses  of  Generation  Resources  are 
in  Section  G,  3.7(iii). 
Bid  Data  Requirements 

(v)  Normal  Response  Rate  (MW/min).  The 
expected  response  rate  for  Security 
Constrained  Dispatch.  This  is  a  required  Bid 
component. 

(vi)  Regulation  Response  Rate  (MW/min). 
The  response  rate  for  units  providing 
regulation.  This  is  a  required  Bid  component 
for  Resources  offering  Regulation  service, 
(vii)  Hourly  Economic  Minimum  Level 
(MW).  This  is  a  required  Bid  component. 
Limits  on  the  frequency  with  which  the 
Hourly  Economic  Minimum  Level  can  be 
changed  must  be  consistent  with  the 
requirements^f  Part  IV,  Market  Power 
Monitoring  and  Mitigation. 

(viii)  Hourly  Economic  Maximum  Level 
(MW).  This  is  a  required  Bid  component, 
(ix)  Hourly  Emergency  Minimum  Level 
(MW).  This  is  the  Minimum  Level  for  a 
Generator  in  the  event  of  an  Emergency.  This 
is  a  required  Bid  component. 

(x)  Hourly  Emergency  Maximum  Level 
(MW).  This  is  the  Maximum  Level  for  a 
Generator  in  the  event  of  an  Emergency.  This 
is  a  required  Bid  component. 

(xi)  Start-up  Time  (hours).  The  number  of 
hours  required  to  start  the  Generator.  This  is 
a  required  Bid  component. 

(xii)  Minimum  Run  Time  (hours).  This  Bid 
component  is  up  to  a  maximum  of  24  hours. 
This  is  a  required  Bid  component.  Limits  on 
the  Minimum  Run  Time  of  particular 
Generators  must  be  consistent  with  the 
requirements  of  Part  IV,  Market  Power 
Monitoring  and  Mitigation. 

(xiii)  Maximum  Run  Time  (hours).  This  is 
an  optional  Bid  component. 

(xiv)  Minimum  Down  Time  (hours).  This  is 
an  optional  Bid  component. 

(xv)  Maximum  Start-up  Limit  or  Maximum 
Shut  Down  Limit  in  24  Hours  (integer 
number).  This  is  an  optional  Bid  component, 
(xvi)  Location. 


2.4.3  Bids  to  Supply  Virtual  Incremental 
Energy 

(i)  A  Virtual  Incremental  Energy  Bid  ($/ 
MWh)  is  an  Incremental  Energy  Bid  that 
specifies  that  the  Bid  is  a  Virtual  Transaction, 
i.e..  it  is  not  backed  by  a  physical  supply 
Resource.  Virtual  Incremental  Energy  Bids 
must  include  (1)  a  price,  (2)  a  MW  quantity, 
and  (3)  a  location.  The  upper  limit  on  the  Bid 
price  of  Virtual  Incremental  Energy  must  be 
consistent  with  the  requirements  of  Part  IV, 
Market  Power  Monitoring  and  Mitigation. 

2.4.4  Bids  to  Supply  Decremental  Energy 

(i)  A  Decremental  Energy  Bid  (S/MWh)  is 
a  Bid  to  reduce  the  output  of  a  Generator. 
Decremental  Energy  Bids  must  include  (1)  a 
price,  (2)  a  MW  quantity,  and  (3)  a  location. 
Tho  upper  limit  ofi  the  Bid  price  of 
Decremental  Energy  must  be  consistent  with 
the  requirements  of  Part  FV,  Market  Power 
Monitoring  and  Mitigation. 

(ii)  A  Virtual  Decremental  Energy  Bid  ($/ 
MWh)  is  a  Decremental  Energy  Bid  that 
specifies  that  the  Bid  is  a  Virtual  transaction. 
The  upper  limit  on  the  Bid  price  of  Virtual 
Decremental  Energy  must  be  consistent  with 
the  requirements  of  Part  IV,  Market  Power 
Monitoring  and  Mitigation. 

(iii)  A  Decremental  Emergency  Energy  Bid 
(S/MWh)  is  a  Decremental  Energy  Bid  to 
reduce  the  output  of  a  Generator  below  its 
Hourly  Economic  Minimum  Level  down  to 
its  Hourly  Emergency  Minimum  Level.  The 
upper  limit  on  the  Bid  price  of  Decremental 
Emergency  Energy  must  be  consistent  with 
the  requirements  of  Part  IV,  Market  Power 
Monitoring  and  Mitigation.  Pricing  rules  for 
Emergency  uses  of  Generation  Resources  are 
in  Section  G,  3.7(iii). 

2.4.5     Period  of  Bids  to  Supply  Energy:  A 
Customer  may  submit  Bids  to  Supply 
Incremental  Energy  or  Decremental  Energy 
pursuant  to  Sections  F.2.4. 2-2.4.4  that  can 
varv  by  price  (S)  and  quantity  (MW)  in  each 
Hour  of  the  Day-Ahead  Market. 

2.5    Calculation  of  Day-Ahead  Locational 
Marginal  Prices  for  Energy 

The  Independent  Transmission  Provider 
shall  calculate  the  price  of  Energy  at  the  Load 
buses  and  Generation  buses  in  the 
Independent  Transmission  Provider  Service 
Area  and  at  the  Interface  buses  between  the 
Independent  Transmission  Provider  Service 
Area  and  adjacent  Service  Areas  on  the  basis 
of  Energy  LMPs.  LMPs  can  be  set  by  Bids  to 
sell  or  purchase  Energy,  including  External 
Transaction  Imports  with  Bids,  and  by 
transmission  Bids.  If  requested  by  Market 
Participants  the  Independent  Transmission 
Provider  will  establish  Hubs  and  Zones  based 
on  a  pre-defined  set  of  buses.  The 
Independent  Transmission  Provider  will 
calculate  load-weighted  average  Energy  LMPs 
for  this  pre-defined  set  of  buses,  defined  as 
Hub  Prices  or  Zone  Prices  (or  Zonal-LMPs). 
The  Energy  LMPs,  Hub  Prices  and  Zone 
Prices  shall  include  separate  components  for 
the  marginal  costs  of  Congestion  and  the 
marginal  costs  of  losses.  Energy  LMPs 
determined  in  accordance  with  this  Section 
shall  be  calculated  and  posted  on  a  Day- 
Ahead  basis  for  each  hour  of  the  Day-Ahead 
Energy  Market  by  [time  to  be  provided  by 
Independent  Transmission  I'rovider). 


2.5.1     Energy  LMP  Calculation:  The 
Independent  Transmission  Provider  will 
calculate  for  each  bus  on  its  system  in  each 
hour  the  Energy  LMP,  equal  to  the  marginal 
cost  of  making  an  additional  increment  of 
Energy  available  at  the  bus  in  the  hour,  based 
on  the  Bids  of  sellers  and  buyers  selected  in 
the  Day-Ahead  Security  Constrained  unit 
Commitment  for  Energy  supply  and 
purchase.  The  Independent  Transmission 
Provider  shall  designate  one  bus  as  the 
Reference  Bus,  r,  for  all  other  buses  in  the 
system.  The  System  Marginal  Price  (SMPr),  is 
the  cost  of  making  an  additional  increment 
of  Energy  available  to  the  Reference  Bus, 
based  on  Bids  selected  in  the  Day-Ahead 
Security  Constrained  Unit  Commitment  for 
Energy  supply  and  Purchase.  For  each  bus 
other  than  the  Reference  Bus,  the 
Independent  Transmission  Provider  shall 
determine  separate  components  of  the  Energy 
LMP  for  the  marginal  costs  of  Congestion  and 
losses  relative  to  the  Reference  Bus, 
consistent  with  the  following  equation: 
Energy  LMP,  =  SMP.  +  MCC,  -t-  MLC„ 
where  SMPr  is  the  system  marginal  price  in 
each  hour  at  the  Reference  Bus,  r,  in  the 
system,  MCC,  is  the  LMP  component 
representing  the  marginal  cost  of  Congestion 
at  bus  /  relative  to  the  Reference  Bus,  and 
MLCj  is  the  LMP  component  representing  the 
marginal  cost  of  losses  at  bus  /  relative  to  the 
Reference  Bus. 

(i)  Calculation  of  Marginal  Congestion 
Component:  The  Independent  Transmission 
Provider  will  calculate  the  marginal  costs  of 
Congestion  at  each  bus  as  a  component  of  the 
bus-level  LMP.  The  Marginal  Congestion 
Component  (MCC)  component  of  the  Energy 
LMP  at  bus  ;■  is  calculated  using  the  equation: 

MCCi=-lXGSF„FMP,J, 

where:  K  is  the  number  of  thermal  or 
Interface  Transmission  Constraints;  GSF/*  is 
Shift  Factor  for  the  Generator  at  bus  i  on 
Flowgate  k  which  limits  flows  across  that 
Constraint  when  an  increment  of  power  is 
injected  i  and  an  equivalent  amount  of  power 
is  withdrawn  at  the  Reference  Bus.  and  FMPt 
is  the  Flowgate  LMP  on  Flowgate  k  and  is 
equivalent  to  the  reduction  in  system  cost 
expressed  in  $/MWh  that  results  from  an 
increase  of  1  MW  of  the  capacity  on  Flowgate 
k. 

(ii)  Calculation  of  Marginal  Losses 
Component:  The  Independent  Transmission 
Provider  will  calculate  the  Marginal  Losses 
Component  (MLC)  at  each  Load  bus  i.  The 
MLC  of  the  LMP  at  any  bus  i  within  the 
Independent  Transmission  Provider  Service 
Area  is  calculated  using  the  equation: 

MLCi=(DFi-l)SMPi, 

where  DF,  =  delivery  factor  for  bus  i  to  the 
system  Reference  Bus,  and  DF,  =  (1  -  d  L/  9 
G,),  where:  L  is  system  losses,  G,  Is  generation 
injection  at  bus  i,  d  L/  9G,  is  the  partial 
derivative  of  system  losses  with  respect  to 
generation  injections  at  bus  /,  that  is,  the 
incremental  change  in  system  losses 
associated  with  an  incremental  change  in  the 
generation  injections  at  bus  i  holding 
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constant  other  injections  and  withdrawals  at 
all  buses  other  than  the  Reference  Bus  and 
bus  /. 

2.5.2    Hub  Price  Calculation:  If  requested 
by  Market  Participants,  the  Independent 
Transmission  Provider  shall  calculate  a  Hub 
Price  based  on  the  Energy  LMPs  for  a  set  of 
buses  that  comprise  the  Hub.  These  Hub 
Prices  are  the  weighted  average  of  the  Energy 
LMPs  at  the  buses  that  comprise  the  Hub. 
The  weights  will  be  pre-determined  by  the 
Independent  Transmission  Provider  and 
remain  fixed.  [The  Independent 
Transmission  Provider  may  add  procedures 
for  determining  the  buses  that  comprise  the 
Hub  and  procedures  for  changing  the  weights 
over  time.)  The  Price  for  Hub  /can  be  written 
as: 


Hub  Price j  =  ^l^Hi  x  LMP, ), 

i=l 
where  n  is  the  number  of  buses  in  Huby  and 
W///  is  the  weighting  factor  for  bus  i  in  Hub 
/.  The  sum  of  the  weighting  factors  shall  add 
up  to  1. 

2.5.3    Zone  Price  Calculation 

(i)  If  requested  by  Market  Participants,  the 
Independent  Transmission  Provider  shall 
calculate  a  Zone  Price  based  on  the  Energy 
LMPs  for  a  set  of  buses  that  comprise  the 
Zone.  These  Zone  Prices  are  the  weighted 
average  of  the  Energy  LMPs  at  the  set  of 
buses  that  comprise  the  Zone.  The  Zone  bus 
weights  will  equal  the  fractional  share  of 
each  load  bus  in  the  total  load  in  the  Zone 
in  the  Hour.  [The  Independent  Transmission 
Provider  may  add  procedures  for  determining 
the  buses  that  comprise  the  Zone,  and 
assigning  weights  to  those  buses,  in  response 
to  changes  in  retail  load.] 


Zone  Price  J  =  Xl^zi  ^  LMPj ), 

i=l 
where  n  is  the  number  of  Load  buses  in  Zone 
/  and  Wz,  is  the  load  weighting  factor  for  bus 
i  in  Zone  /.  The  sum  of  the  weighting  factors 
adds  up  to  1. 

(iU  If  the  Zone  price  is  used  for  Settlement 
purposes,  it  is  subject  to  the  following  rules. 
(1)  Each  Zone  shall  include  only  the  buses 
of  Market  Participants  who  agree  to  be  in  the 
Zone  (and  thus,  who  agree  that  their 
settlements  will  be  calculated  based  on  the 
zonal  price).  Alternatively,  any  one  zone 
shall  include  only  the  buses  of  a  single 
Market  Participant.  (2)  A  Market  Participant 
who  wants  to  be  billed  at  a  Zonal  Price  must 
include  in  its  Zone  all  of  the  buses  where 
Energy  deliveries  will  be  billed  at  the  Zonal 
Price.  A  Market  Participant  shall  not  be 
allowed  to  settle  Energy  purchases  at  a  bus 
or  aggregation  of  buses  if  that  bus  or  buses 
are  not  included  in  the  Zone. 

2.6    Calculation  of  Additional  Payments  and 
Charges 

2.6.1     Bid  Revenue  Sufficiency  Guarantee: 
The  Independent  Transmission  Provider 
shall  calculate,  for  each  Resource  scheduled 
for  Energy  in  the  Day-Ahead  Market,  the 
amount  of  the  Bid  Revenue  Sufficiency 
Guarantee  payment,  pursuant  to  Section 
F.1.11. 


2.6.2     Other  Payments  and  Charges;  [The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Day-Ahead  Market  for  Energy.) 

2.7  Market  Rules  for  Shortages  or 
Emergencies 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specinc:ation  of  quantities  of 
Energy  purchased,  calculation  of  market 
prices,  and  determination  of  out-of-market 
payments  in  the  event  of  a  shortfall  in  Energy 
due  to  a  shortage  of  available  capacity.  The 
market  rules  shall  be  in  accord  with  regional 
or  local  reliability  authority  rules  and 
procedures  and  NERC  guidelines.] 

(ii)  [The  Independent  Transmission 
Provider  may  include  in  this  section 
procedures  for  soliciting  additional  Bids  for 
Energy  in  the  event  that  Bids  and  self- 
scheduled  provision  of  Energy  submitted  in 
the  Day-Ahead  Markets  fall  short  of  the  Bid- 
in  Load.) 

2.8  Settlement 

2.8.1     Pajonents  by  Purchasers 

(i)  Each  purchaser  of  Day- Ahead  Energy 
shall  be  charged  for  all  of  its  Load  scheduled 
ta  be  served  from  the  Inde{}endent 
Transmission  Provider's  Day-Ahead  Energy 
Market  at  the  Day-Ahead  LMPs  applicable  to 
each  relevant  Load  bus  and  hour. 

(ii)  If  a  Market  Buyer  elects  to  calculate  and 
settle  Energy  purchases  at  Zonal-LMPs.  and 
the  Zonal  price  meets  the  conditions  for 
settlement  specified  in  Section  2.4(c)(ii),  then 
the  market  buyer  shall  be  charged  for  all  of 
its  load  scheduled  to  be  served  from  the  Day- 
Ahead  Energy  Market  at  the  Day-Ahead 
Zonal-LMPs  applicable  to  each  relevant  Load 
Zone  and  time  period. 

(iii)  On  any  day  when  a  Market  Participant 
is  scheduled  to  purchase  any  Energy  in  the 
Day-Ahead  Market  for  Energy  and/or  does 
not  Self-Supply  a  sufficient  amount  of  its 
forecasted  obligation  (based  on  the  Day- 
Ahead  Schedule)  for  Regulation  and 
Operating  Reserves,  the  Market  Participant 
shall  be  charged  a  Day-Ahead  Bid  Revenue 
Sufficiency  Guarantee  Charge.  The  Market 
Participant's  Day-Ahead  Supply  Bid  Revenue 
Sufficiency  Guarantee  Charge  on  any  given 
day  shall  equal  the  jTroduct  of  (i)  the  Market 
Participant's  total  load  (in  MWh)  scheduled 
in  the  Day-Ahead  Market  (which  shall  equal 
the  sum  of  the  Market  Participant's  total 
purchases  of  Energy  in  the  Day- Ahead 
Market  for  Energy  plus  the  Market 
Participant's  total  load  scheduled  to  be  met 
from  Bilateral  Transactions)  and  (ii)  the  per 
unit  Day-Ahead  Supply  Bid  Revenue 
Sufficiency  Guarantee  Charge. 

The  per  unit  Day-Ahead  Supply  Bid 
Revenue  Sufficiency  Guarantee  Charge  for 
any  given  day  shall  equal  (i)  the  aggregate 
Bid  Revenue  Sufficiency  Guarantee  payments 
payable  to  Resources  in  the  Day- Ahead 
Market  for  that  day,  divided  by  (ii)  the  sum 
of  the  total  loads  (in  MWh)  of  all  Market 
Participants  that  are  to  be  charged  Day-Ahead 
Supply  Bid  Revenue  Sufficiency  Charges  for 
that  day. 


2.8.2  Payments  to  Suppliers 

(i)  Suppliers  of  Day-.^head  EnergN  '•IihII  hr 
paid  tor  all  Energy  scheduled  to  be  delivered 
in  the  Day-Ahead  Energ\  Market  at  the  Day- 
.•\head  LMPs  applicable  to  each  relevHnI 
generation  bus. 

(ii)  The  Independent  Transmission 
Provider  shall  pay  Sup|)li('rs  any  dddiiioiiiil 
payments  necessary  to  provide  ba\-.\head 
Energ\  in  act  ord  with  etficient  market 
operations,  as  specified  in  Section  2.5 

2.8.3  Payments  by  Suppliers 

(i)  Market  Participant's  Day-.Miead 
Demand  Bid  Revenue  .Suffii  ieni  \  (Hiaranlee 
Charge  on  an\  given  (ia\  shall  equal  the 
product  of  (i)  the  Market  Parti(  ipaiit's  total 
quantity  (in  MWh)  s(  hedujed  in  the  Da\- 
.•\head  Market  (which  shall  equal  the  sum  of 
the  Market  Participant  s  total  sales  of  Energy 
in  the  Day-Ahead  Market  tor  Energv  plu>  the 
Market  Participant's  total  su|)pl\  s(  hiduled 
to  be  met  from  Bilateral  Tran.saclion'-)  and  (ii) 
the  per  unit  Day-Ahead  Demand  Bid  Revenue 
Sufficiency  Guarantee  Charge. 

The  per  unit  Day-Ahead  Deman<i  Bid 
Revenue  Sufficiency  Guarantee  Charge  (or 
any  given  day  shall  equal  (i)  the  aggregate 
Demand  Bid  Revenue  Suffit:ienc:y  Guarantee 
payments  payable  to  Resources  in  'he  Dav- 
Ahead  Market  for  that  day.  divided  by  (ii)  the 
sum  of  the  total  supply  (in  MWh|  of  all 
Market  Participants  that  are  to  be  charged 
Day-Ahead  Demand  Bid  Revenue  Sufficiency 
Guarantee  Charges  for  that  day. 

3.  Day-Ahead  Scheduling  of  Transmission 
and  Settlement  Functions  for  Congestion 
Revenue  Rights 

3.1     General:  Day-Ahead  scheduling  of 
Transmission  Service  allows  Market 
Participants  to  obtain  Transmission  .Service 
to  support  Bilateral  Transactions.  This 
section  establishes  (1)  rules  for  Bidding  and/ 
or  scheduling  Transmission  Service.  (2) 
determining  prices  [i.e..  Transmission  I '.sage 
Charges.  Transmission  Usage  Charges)  for 
Transmission  Service,  and  (3)  settling  with 
Market  Participants  that  are  scheduled  for 
Transmission  Service  in  the  Day-Ahead 
Market.  The  Day-Ahead  Energy  LMPs  shall 
be  used  to  provide  (1)  the  prices  for  .sales  and 
purchases  of  Energy  and  (2)  Transmission 
I'sage  Charges  (Transmission  Usage  Charges) 
for  Transmission  Service  to  support  Bilateral 
Transactions.  Because  Transmission  LIsage 
Charges  are  based  on  the  differences  between 
Energy  LMPs  at  the  point  of  injection  and 
point  of  withdrawal  associated  with  an 
internal  or  external  Bilateral  Transaction,  in 
their  schedules  requesting  Transmission 
Service.  Market  Participants  have  the  right  to 
express  willingness  to  pay  for  the 
Transmission  Usage  Charges — or 
equivalentlv,  for  the  differences  in  the  Energs 
LMPs. 

In  addition,  the  Day-Ahead  Energy  LMPs 
and  Flowgate  LMPs  are  used  for  Settlement 
of  Congestion  Revenue  Rights.  Holders  of 
Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Rights  that  seek  to  settle  them 
against  Real-Time  Energy  LMPs  can  do  so  by 
scheduling  transactions  in  the  Day-Ahead 
Energy  Market. 

3.2    Day-Ahead  Transmission  Requests 

3.2.1     Information  Provided  by  the 
Customer:  Each  Customer  seeking  to  be 
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scheduled  for  Transmission  Service  in  the 
Day-Ahead  Market  shall  be  required  to 
provide  the  Independent  Transmission 
Provider  the  information  in  (i)  through  (iii) 
below.  In  addition,  the  Customer  shall  be 
required  to  provide  the  information  either  in 
(iv)  or  (vi),  or  both.  The  Customer  shall 
provide  this  information  separately  for  each 
transaction  involving  a  different  Receipt  and/ 
or  Delivery  Point.  The  Customer  shall  have 
the  option  of  providing  the  information  in 
(v). 

(i)  MW  to  be  transmitted; 

(ii)  The  Point  of  Receipt  and  the  Point  of 
Delivery; 

(iii)  The  hours  when  the  power  is  to  be 
transmitted; 

(iv)  The  maximum  Transmission  Usage 
Charge  ($  per  MW)  that  the  Customer  is 
willing  to  pay  to  receive  the  Transmission 
Service.  The  Customer  may  indicate  that  it 
desires  the  indicated  Transmission  Service 
regardless  of  the  Transmission  Usage  Charge, 
if  the  Customer  has  demonstrated  to  the 
Independent  Transmission  Provider  that  it  is 
capable  of  paying  the  highest  possible 
Transmission  Usage  Charge.  The  Customer 
may  separately  indicate  the  maximum  Charge 
for  Marginal  Costs  of  Congestion  and  the 
maximum  charge  for  Marginal  Losses  that  it 
is  willing  to  pay. 

(v)  The  minimum  number  of  consecutive 
hours  that  the  Customer  desires  to  receive  the 
Transmission  Service. 


(vi)  The  maximum  total  Transmission 
Usage  Charge  (in  $  per  MW)  that  the 
Customer  is  willing  to  pay  to  receive 
Transmission  Service  over  the  total  number 
of  scheduled  hours. 

(vii)  Whether  the  Customer  desires  to 
provide  additional  Energy  at  the  receipt 
point,  in  an  amount  that  reflects  the  Marginal 
Losses  associated  with  the  Transmission 
Service  (which  the  Independent 
Transmission  Provider  shall  determine  at  the 
close  of  the  Day-Ahead  Market)  in  lieu  of 
paying  the  charge  for  Marginal  Losses. 

3.3    Calculation  of  Day- Ahead 
Transmission  Usage  Charges:  The 
Independent  Transmission  Provider  shall 
charge  a  Transmission  Usage  Charge  to  all 
Bilateral  Transactions  whose  transmission 
service  was  scheduled  in  the  Day-Ahead 
Market.  This  charge  is  the  product  of  (a)  the 
amount  of  Energy  scheduled  to  be  withdrawn 
by  that  Customer  in  each  hour  in  MWh;  and 
(b)  the  Day- Ahead  LMP  at  the  Point  of 
Delivery  (which  could  be  a  Load  Zone  in 
which  Energy  is  scheduled  to  be  withdrawn 
or  the  external  bus  where  Energy  is 
scheduled  to  be  withdrawn  if  Energy  is 
scheduled  to  be  withdrawn  at  a  location 
outside  the  Independent  Transmission 
Provider  Service  Area),  minus  the  Day-Ahead 
LMP  at  the  Point  of  Receipt,  in  $/MWh.  The 
Independent  Transmission  Provider  shall 
divide  each  Transmission  Usage  Charge  into 
separate  components  for  Marginal  Costs  of 
Congestion  and  Marginal  Costs  of  Losses. 


3.3.1  Marginal  Congestion  Component: 
The  Marginal  Congestion  Component  of  the 
Transmission  Usage  Charge  shall  be 
calculated  as  the  Marginal  Congestion 
Component  of  the  Day-Ahead  LMP  at  the 
Delivery  Point  minus  the  Marginal 
Congestion  Component  of  the  Day-Ahead 
LMP  at  the  Receipt  Point,  as  described  in 
Section  F.2.5(i). 

3.3.2  Marginal  Losses  Component:  The 
Marginal  Losses  Component  of  the 
Transmission  Usage^  Charge  shall  be 
calculated  as  the  Marginal  Losses  Component 
of  the  Day-Ahead  LMP  at  the  Delivery  Point 
minus  the  Marginal  Losses  Component  of  the 
Day- Ahead  LMP  at  the  Receipt  Point,  as 
described  in  Section  F.2.5(ii). 

3.4    Flowgate  LMP  Calculation:  The 
Independent  Transmission  Provider  will,  in 
addition  to  the  calculation  of  the  Energy 
LMPs,  calculate  Flowgate  Locational 
Marginal  Prices  (FMPs)  on  the  set  of 
transmission  constraints.  The  calculation  for 
the  Flowgate  LMP  (FMP)  for  each 
Transmission  Constraint  is  defined  in 
Section  F.2.5.1(i).  Independent  Transmission 
Providers  that  offer  Flowgate  Rights  must 
also  calculate  the  Day-Ahead  Flowgate  LMPs 
(FMPs)  on  the  Transmission  Elements 
designated  as  Flowgates,  based  on  a  weighted 
average  of  the  Transmission  LMPs  on  the 
Transmission  Elements  that  comprise  the 
Flowgate: 


Marginal  Price  on  Flowgate  /  =  Xl^k  ^  P^^k )» 


where:  /is  the  index  of  Flowgates;  /c  is  a 
Transmission  Element  in  the  set  of 
Flowgates,  K;  m  is  the  subset  of  the 
Transmission  Elements  that  comprise 
Flowgate  /;  and  W*  are  the  weights  attached 
to  each  of  the  m  Transmission  Elements  that 
comprise  Flowgate  /.  The  sum  of  the 
weighting  factors  adds  up  to  1.  For  Flowgates 
comprised  of  one  Transmission  Element,  the 
W*  for  that  element  is  equal  to  1.  The 
Independent  Transmission  Provider  shall 
determine  the  W*  for  Transmission  elements 
defined  as  Flowgates. 

3.5     Settlement  of  Congestion  Revenue 
Rights 

3.5.1    Settlement  of  Receipt  Point-to- 
Delivery  Point  Congestion  Revenue  Rights: 
For  each  hour  in  the  Day-Ahead  Market,  the 
Independent  Transmission  Provider  shall 
determine  the  Marginal  Congestion 
Component  of  each  Transmission  Usage 
Charge  associated  with  Transmission  Service 
from  a  de.signated  Receipt  Point  to  a 
designated  Delivery  Point  specified  in  each 
Receipt  Point-to-Delivery  Point  Congestion 
Revenue  Right  (including  both  Obligation 
and  Option  Rights),  consistent  with  Section 
F.3.3.1.  In  each  instance  when  the  applicable 
Marginal  Congestion  Component  is  positive, 
the  Independent  Transmission  Provider  shall 
pay  to  the  Primary  Holder  of  the  Congestion 
Revenue  Right  an  amount  equal  to  the 
applicable  hourly  Marginal  Congestion 
Component  multiplied  by  the  specified  MWs. 


k=l 


In  each  instance  when  the  applicable 
Marginal  Congestion  Component  is  negative, 
the  Independent  Transmission  Provider  shall 
charge  to  each  Primary  Holder  of  an 
Obligation  Right  (but  not  the  Primary  Holder 
of  an  Option  Right)  an  amount  equal  to  the 
absolute  value  of  the  applicable  Marginal 
Congestion  Component  multiplied  by  the 
specified  MWs. 

3.5.2     Settlement  of  Flowgate  Rights:  For 
each  hour  in  the  Day-Ahead  Market,  the 
Independent  Transmission  Provider  shall 
determine,  consistent  with  the  provisions  in 
Section  F.3.4,  the  Flowgate  LMP  in  each 
direction  associated  witlTeach  Flowgate  on 
the  transmission  system  operated  by  the 
Independent  Transmission  Provider. 

(i)  Holders  of  Flowgate  Rights.  For  each 
hour  of  the  Day- Ahead  Market,  the 
Independent  Transmission  Provider  shall  pay 
each  Primary  Holder  of  a  Flowgate  Right  an 
amount  equal  to  the  applicable  hourly 
Flowgate  LMP  multiplied  by  the  MWs 
specified  in  the  Primary  Holdef 's  Flowgate 
Right. 

3.6    Disposition  of  Congestion  Revenue  . 
Surplus  or  Deficit 

3.6.1     Hourly  Congestion  Charge 
Collection;  The  Hourly  Congestion  Charge 
Collection  is  defined  here  as  the  sum  of  the 
Hourly  Energy  Congestion  Charge  Collection 
plus  the  Hourly  Transmission  Congestion 
Charge  Collection.  The  Hourly  Energy 
Congestion  Charge  Collection  is  defined  for 


any  hour  of  the  Day-Ahead  Market  as  (i)  the 
net  amounts  charged  to  purchasers  of  Energy 
in  the  Independent  Transmission  Provider's 
Day-Ahead  Market  associated  with  the 
Marginal  Congestion  Component  of  the 
hourly  LMPs  at  the  purchasers'  buses,  less 
(ii)  the  net  amounts  paid  to  sellers  of  Energy 
in  the  Independent  Transmission  Provider's 
Day-Ahead  Market  associated  with  the 
Marginal  Congestion  Component  of  the 
hourly  LMPs  at  the  sellers'  buses.  The  Hourly 
Transmission  Congestion  Charge  Collection 
is  defined  for  any  hour  of  the  Day-Ahead 
Market  as  the  net  amounts  charged  to 
Customers  for  Transmission  Service 
scheduled  in  the  Day-Ahead  Market 
associated  with  the  Marginal  Congestion 
Component  of  the  applicable  hourly 
Transmission  Usage  Charges. 

3.6.2  Hourly  Net  Congestion  Revenue 
Owed  to  Congestion  Revenue  Rights  Holders: 
The  Hourly  Net  Congestion  Revenue  owed  to 
Congestion  Revenue  Rights  Holders  for  any 
hour  in  the  Day- Ahead  Market  is  defined 
here  as  the  net  hourly  amounts  payable  to 
Primary  Congestion  Revenue  Rights  Holders 
pursuant  to  Sections  F.3.5.1  and  F.3.5.2. 

3.6.3  Determination  and  Disposition  of 
Congestion  Revenue  Surplus  or  Deficit:  For 
each  hour  of  the  Day-Ahead  Market,  the 
Independent  Transmission  I*rovider  shall 
calculate  the  Hourly  Congestion  Charge 
Collection  and  the  Hourly  Net  Congestion 
Revenue  Owed  to  Congestion  Revenue  Rights 
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Holders.  For  each  hour  of  the  Day-Ahead 
Market  where  the  Hourly  Congestion  Charge 
Collection  exceeds  the  Hourly  Net 
Congestion  Revenue  Owned  to  Congestion 
Revenue  Rights  Holders,  the  Independent 
Transmission  Provider  shall  allocate  the 
revenue  surplus  to  the  Transmission  Owners. 
For  each  hour  of  the  Day-Ahead  Market 
where  the  Hourly  Congestion  Charge 
Collection  is  less  than  the  Hourly  Net 
Congestion  Revenue  Owned  to  Congestion 
Revenue  Rights  Holders,  the  Independent 
Transmission  Provider  shall  charge  the 
revenue  deficit  to  the  Transmission  Owners. 

3.7    Disposition  of  Marginal  Loss  Revenue 
Surplus 

3.7.1  Hourly  Marginal  Loss  Charge 
Collection:  The  Hourly  Marginal  Loss  Charge 
Collection  is  defined  here  as  the  sum  of  the 
Hourly  Energy  Marginal  Loss  Charge 
Collection  plus  the  Hourly  Transmission 
Marginal  Loss  Charge  Collection.  The  Hourly 
Energy  Marginal  Loss  Charge  Collection  is 
defined  for  any  hour  of  the  Day-Ahead 
Market  as  (i)  the  net  amounts  charged  to 
purchasers  of  Energy  in  the  Independent 
Transmission  Provider's  Day-Ahead  Market 
associated  with  the  Marginal  Losses 
Component  of  the  hourly  LMPs  at  the 
purchasers'  buses,  less  (ii)  the  net  amounts 
paid  to  sellers  of  Energy  in  the  Independent 
Transmission  Provider's  Day-Ahead  Market 
associated  with  the  Marginal  Losses  " 
Component  of  the  hourly  LMPs  at  the  sellers' 
buses.  The  Hourly  Transmission  Marginal 
Loss  Charge  Collection  is  defined  for  any 
hour  of  the  Day- Ahead  Market  as  the  net 
amounts  charged  to  Customers  for 
Transmission  Service  scheduled  in  the  Day- 
Ahead  Market  associated  with  the  Marginal 
Cost  Component  of  the  applicable  hourly 
Transmission  Usage  Charges. 

3.7.2  Determination  and  Disposition  of 
Marginal  Loss  Revenue  Surplus:  For  each 
hour  of  the  Day-Ahead  Market,  the 
Independent  Transmission  Provider  shall 
calculate  the  Hourly  Marginal  Loss  Charge 
Collection  and  the  Hourly  Net  Energy 
Revenue  Owed  to  Generators  for  losses 
associated  with  all  Transactions.  For  each 
hour  of  the  Day-Ahead  Market  where  the 
Hourly  Marginal  Loss  Charge  Collection 
exceeds  the  Hourly  Net  Energy  Revenue 
Owed  to  Generators  for  Losses  associated 
with  all  Transactions,  the  Independent 
Transmission  Provider  shall  allocate  the 
revenue  surplus  to  reduction  in  the  charge 
for  Network  Access  Service.  [The 
Independent  Transmission  Provider  shall 
determine  the  exact  allocation  to  each 
Customer  and  will  file  procedures  for 
determining  the  allocation  of  the  revenue  * 
surplus  to  each  Customer.] 

4.  Day-Ahead  Market  for  Regulation  and 
Frequency  Response 

4.1    General:  The  Day-Ahead  Market  for 
Regulation  establishes  clearing  prices  and 
settlement  rules  for  Suppliers  that  have 
offered  eligible  Regulation  capacity  to  the 
market.  The  Transmission  Provider  shall 
procure  Regulation  through  this  market  on 
behalf  of  Load-Serving  Entities  that  have 
chosen  not  to  Self-supply  or  purchase 
through  bilateral  contracts.  Both  Generation 
and  Load  may  Bid  to  provide  Regulation  in 


the  Day-Ahead  Market  if  they  meet  the 
criteria  for  eligibility. 

4.2  Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (vii)  for  the  Day-Ahead  Market 
for  Regulation.  The  rules  governing  these 
services  are  contained  in  this  section: 

(i)  Establish  and  post  on  its  OASIS 
Regulation  criteria  and  requirements  in 
accord  with  regional  or  local  reliability 
authority  rules  and  NERC  guidelines. 

(ii)  Establish  and  post  on  its  OASIS  a  Total 
Regulation  Requirement  for  the  Independent 
Transmission  Provider's  Service  Area  for 
each  hour  of  the  Operating  Day.  This  hourly 
requirement  enters  the  Day-Ahead  Security 
Constrained  Unit  Commitment.  The  Total 
Regulation  Requirement  may  be  subdivided 
into  locational  Regulation  Requirements;  that 
is,  those  assigned  to  specific  locations  (or 
Zones)  within  the  Ser\'ice  Area. 

(iii)  Allocate  the  obligation  for  meeting  the 
Total  Regulation  Requirement  among  Load- 
Serving  Entities.  The  obligation  of  each  Load- 
Serving  Entity  in  any  hour  shall  be  equal  to 
the  product  of  (1)  the  Load-Serving  Entity '.s 
Real-Time  load  in  the  hour  as  a  percentage 
of  the  total  Real-Time  load  in  the 
Independent  Transmission  Provider's  Ser\ice 
Area  in  the  hour  and  (2)  the  total  Day-Ahead 
Total  Regulation  Requirement  for  the  hour. 
The  Load-Serving  entity's  forecasted 
Regulation  obligation  for  purposes  of  Section 
F.2.8.1(iii)  shall  be  equal  to  the  product  of  (1) 
the  Load-Serving  Entity's  Day-Ahead 
scheduled  load  in  an  hour  and  (2)  the  total 
Day-Ahead  Regulation  requirement  in  the 
hour. 

(iv)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Regulation  in  the 
Day-Ahead  Market  that  are  consistent  with 
this  Tariff,  including  minimum  technical 
requirements  and  performance  standards  for 
a  Generator  or  Load  to  provide  Regulation  in 
response  to  signals  sent  by  the  Independent 
Transmission  Provider. 

(v)  Establish  and  post  on  its  OASIS  the  Bid 
data  requirements  and  rules  for  self- 
scheduling  and  Bidding,  and  provide  the 
market  functions  required  for  determination 
of  hourly  Day-Ahead  Spinning  Regulation 
Market  Clearing  Prices  and  selection  of  Day- 
Ahead  Regulation  Market  Suppliers. 
Establish  and  post  on  its  OASIS  how  these 
pricing  and  selection  rules  are  modified  to 
account  for  locational  Regulation 
requirements.  Establish  how  the.se  pricing 
and  selection  rules  are  modified  in  the  event 
of  shortages  in  Bid-in  Regulation  capacity. 
[The  Independent  Transmission  Provider 
shall  include  procedures  for  self-supply.) 

(vi)  Establish  and  post  on  its  OASIS  the 
rules  for  determination  of  any  additional 
payments  necessary  to  support  efficient 
operations  of  the  Day-Ahead  Regulation 
Market  and  the  efficient  joint  operation  of  the 
Day-Ahead  Market  for  Regulation  and  other 
Day- Ahead  Markets. 

(vi)  Provide  the  Settlement  functions 
associated  with  purchase  and  sale  of 
Regulation  in  the  Day-Ahead  Market. 

(vii)  Post  the  Day-Ahead  Regulation  Market 
Clearing  Prices. 

4.3  Purchaser  Rules  and  Obligations:  The 
Purchaser  of  Regulation  Service  has  the 


obligations  and  rights  set  forth  in  (i)  through 
(iv): 

(i)  Each  Load-Serving  Entity  is  required  to 
fulfill  its  Operating  Da>  Regulation  ohligaliDn 
on  the  basis  of  either  or  both  Self-Su|)pl\  or 
procurement  from  the  Day-.^head  and  Real- 
Time  markets  tor  Regulation.  The 
Transmission  Provider  shall  procure 
Regulation  Reserve  on  behalf  of  Load-Serv  ing 
Entities  and  determine  ihe  final  cost  <»l  ea(  h 
MW  purchased. 

(ii)  A  Load-Serving  entity  may  meet  its 
Regulation  obligation  through  Self-Suppiv  b\ 
offering  into  the  Day-.Ahead  Market  for 
Regulation  its  own  Resources  capable  of 
supplying  Regulation  or  Resources  for  whii  h 
it  has  made.contractual  arrangements  with 
third  parties  able  to  provide  Regulation  on  a 
comparable  basis.  Such  .self-supplied 
Resources  must  be  placed  under  the 
Independent  Transmission  Provider's 
control,  and  must  meet  the  Independent 
Transmission  Provider's  rules  for  eligibility 
to  supply  Regulation  (see  Section  5.2  and 
5.4.1).  These  self-supplied  Resoun:es  are 
scheduled  in  the  Day-Ahead  Market  for 
Regulation  at  a  Supply  Bid  Price  of  SO/MWh. 
Also,  a  Load-Serving  Entity  shall  be  paid  the 
applicable  Day-Ahead  Market  Clearing  Price 
for  any  Regulation  self-supplied  in  excess  of 
its  obligation. 

(iii)  A  Load-Sen-ing  Entity  thai  has  not 
fulfilled  all  of  its  Regulation  obligation 
through  Self-Supply  is  required  to  allow  the 
Independent  Transmission  Provider  to 
procure  sufficient  Regulation  that  it  has  not 
self-supplied  through  the  Day-Ahead,  and  if 
necessary,  the  Real-Time  Regulation  Market 
to  fulfill  the  obligation  that  is  not  self- 
supplied. 

4.4    Supplier  Rules  and  Obligations 

4.4.1  Eligibility  to  Supply:  To  be  eligible 
to  supply  Regulation  in  the  Day-Ahead 
Market  for  Regulation,  a  Supplier  or  a 
Generator  contracted  by  a  Supplier  must 
meet  criteria  (i)  to  (v).  as  follow. 

(i)  Suppliers  of  Regulation  may  use  only 
Generators  and/or  Load  that  are  electrically 
within  the  Independent  Transmission 
Provider's  Service  Area. 

(ii)  Suppliers  of  Regulation  may  use  only 
Generators  and/or  Load  that  are  able  to 
respond  to  AGC  Base  Point  Signals  sent  by 
the  Independent  Transmission  Provider 
pursuant  to  the  Independent  Transmission 
Provider  procedures. 

(iii)  Suppliers  of  Regulation  may  use  only 
Generators  and/or  Load  that  meet 
Independent  Transmission  Provider 
standards  for  Generator  or  Load  performance. 

(iv)  Suppliers  of  Regulation  shall  not  use. 
contract  to  provide,  or  otherwise  commit  the 
capability  that  is  designated  to  provide 
Regulation  to  provide  Energy  or  Spinning 
Reserve  to  any  party  other  than  the 
Independent  Transmission  Provider. 

(v)  Suppliers  of  Regulation  shall  provide 
the  Bid  information  specified  in  Section 
F.4.4.2. 

4.4.2  Specification  of  Bids:  Suppliers  of 
Regulation  must  provide  the  Bid  information 
in  (i)  to  (vii),  as  follows. 

(i)  Availability  Bid  price  ($/MWh). 
(ii)  Regulation  Capability  (MW)  of  the 
Generator  supplying  Regulation. 
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(iii)  Response  Rate  (MW/Minute)  of  the 
Generator  supplying  Regulation. 

(iv)  Upper  and  Lower  Regulation  Limits 
(MW). 

(v)  Hours  of  availability  to  provide 
Regulation. 

(vi)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider 

(vii)  Location  of  Resources 

4.5    Calculation  of  Market  Clearing  Price: 
The  Independent  Transmission  Provider 
shall  calculate  a  Market  Clearing  Price  for  the 
Day  Ahead  Market  for  Regulation,  using  the 
following  methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Regulation  Price  for 
each  Supplier  based  on  the  sum  of  the 
Supplier's  Availability  Bid  and  its  Day- 
Ahead  Unit-Specific  Opportunity  Cost  (as 
defined  below).  The  hourly  Day-Ahead 
Regulation  Market  Clearing  Price  shall  be  the 
higher  of  (i)  the  highest  Supplier  Regulation 
Price  needed  to  meet  the  Independent 
Transmission  Provider's  Regulation 
Requirement  for  each  hour  of  the  Next  Day, 
or  (ii)  the  highest  Market  Clearing  Price  in 
the  hour  for  Operating  Reserves. 

The  Unit-Specific  Opportunity  Costs  of  a 
Resource  Bidding  to  sell  Regulation  each 
hour  shall  be  equal  to  the  product  of: 

(i)  the  deviation  of  the  Regulation  set  point 
of  the  Generator  that  is  required  in  order  to 
provide  Regulation  from  the  Resource's 
expected  output  level  if  it  had  been 
scheduled  or  dispatched  in  economic  merit 
order  to  provide  Energy,  times 

(ii)  the  greater  of  (a)  the  $/MWh  difference 
between  the  expected  Energy  LMP  at  the 
generation  bus  for  the  Resource  and  the  Bid 
price  for  Energy  from  the  Resource  (at  the 
megawatt  level  of  the  Regulation  set  point  for 
the  Resource)  in  the  Real-Time  Energy 
Market  and  (b)  zero. 

4.6  Calculation  of  Additional  Payments  and 
Charges 

4.6.1  Bid  Revenue  Sufficiency  Guarantee: 
The  InSependent  Transmission  Provider 
shall  calculate  for  each  Resource  scheduled 
for  Regulation  in  the  Day-Ahead  Market  the 
amount  of  the  Bid  Revenue  Sufficiency 
Guarantee  payment,  pursuant  to  Section 
F.1.11. 

4.6.2  Other  Payments  and  Charges:  (The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Day-Ahead  Market  for  Regulation.) 

4.7  Market  Rules  for  Shortages 

(i)  (The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  calculation  of  market  prices 
and  determination  of  out  of  market 
payments,  in  the  event  of  a  shortfall  in 
Regulation  in  the  Day-Ahead  Market  due  to 
a  shortage  of  available  capacity.  The  market 
rules  shall  be  in  accord  with  regional  or  local 
reliability  authority  rules  and  procedures  and 
NERC  guidelines.) 

(ii)  [The  Independent  Transmission 
Provider  may  include  in  this  section 
procedures  ior  soliciting  additional  Bids  for 
Regulation  in  the  event  that  Bids  and  self- 
supplied  provision  of  Regulation  submitted 
in  the  Day-Ahead  Markets  fall  short  of  the 


Regulation  Requirement  for  the  Operating 
Day. 

4.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timfely 
settlement  of  sales  of  Regulation  in  the  Day- 
Ahead  Market  for  Regulation  pursuant  to 
Section  4.8.1. 
4.8.1    Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  each  Supplier,  the  hourly  Day- 
Ahead  Market  Clearing  Price  for  Regulation 
times  the  Quantity  (MW)  of  the  Supplier's 
Regulation  scheduled  (i.e.,  selected)  in  the 
hour. 

5.  Day-Ahead  Market  for  Operating  Reserve — 
Spinning  Reserve 

5.1  General :  The  Independent 
Transmission  Provider  shall  establish  bid- 
based  markets  for  the  types  of  Operating 
Reserve— Spinning  Reserves  (e.g.,  10-minute, 
30-minute)  necessary  to  meet  local  reliability 
authority  rules  or  NERC  guidelines.  Day- 
Ahead  Markets  for  Spinning  Reserve  shall  be 
used  to  provide  clearing  prices  and 
settlement  rules  for  Suppliers  of  Spinning 
Reserve  that  have  offered  eligible  Spiiming 
Reserve  capacity  to  the  market.  The 
Transmission  Provider  shall  proctire 
Spinning  Reserves  in  this  market  on  behalf 
of  Purchasers  of  Spinning  Reserve  that  have 
chosen  not  to  self-supply  or  procure  through 
bilateral  contracts.  Both  Generation  and  Load 
may  Bid  to  provide  Spinning  Reserve  in  the 
Day- Ahead  Market  if  they  meet  criteria  for 
eligibility. 

5.2  Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (vii)  for  the  Day-Ahead  Market 
for  Spinning  Reserve.  The  rules  governing 
these  services  are  contained  in  this  section: 

(i)  Establish  and  post  on  its  OASIS 
Spinning  Reserve  criteria  and  requirements 
in  accord  with  regional  or  local  reliability 
authority  rules  and  NERC  guidelines. 

(ii)  Establish  and  post  on  its  OASIS  a  Total 
Spinning  Reserve  Requirement  for  the 
independent  Transmission  Provider's  Service 
Area  for  each  hour  of  the  Operating  Day.  This 
hourly  requirement  enters  the  Day-Ahead 
Security  Constrained  Unit  Conmiitment.  The 
Total  Spinning  Reserve  Requirement  may  be 
sub-divided  into  locational  Spinning  Reserve 
Requirements;  that  is,  assigned  to  specific 
locations  (or  Zones)  within  the  Service  Area. 

(iii)  Allocate  the  obligation  for  meeting  the 
Total  Spinning  Reserve  Requirement  among 
Load-Serving  Entities.  The  obligation  of  each 
Load-Serving  Entity  in  any  hour  shall  be 
equal  to  the  product  of  (1)  the  Load-Serving 
Entity's  Real-Time  load  in  the  hour  as  a 
percentage  of  the  total  Real-Time  load  in  the 
Independent  Transmission  Provider's  Service 
Area  in  the  hour  and  (2)  the  total  Day-Ahead 
Total  Spinning  Reserve  Requirement  for  the 
hour.  The  Load-Serving  Entity's  forecasted 
Spinning  Requirement  obligation  for 
purposes  of  Section  F.2.8.1{iii)  shall  be  equal 
to  (1)  the  Load-Serving  Entity's  Day-Ahead 
scheduled  load  in  an  hour  multiplied  by  (2) 
the  total  Day- Ahead  Spinning  Reserve 
requirement  in  the  hour. 

(iv)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Spinning  Reserve  in 
the  Day-Ahead  Market  that  are  consistent 


with  this  Tariff,  including  minimum 
technical  requirements  and  performance 
standards  for  a  Generator  or  Load  to  provide 
Spinning  Reserve. 

(v)  Establish  and  post  on  its  OASIS  the  Bid 
data  requirements  and  rules  for  self- 
scheduling  and  Bidding  that  are  consistent 
with  this  Tariff,  and  provide  the  market 
functions  required  for  determination  of 
hourly  Day- Ahead  Spiiming  Reserve  Market 
Clearing  Prices  and  selection  of  Day-Ahead 
Spinning  Reserve  Market  Suppliers.  Establish 
how  these  pricing  and  selection  rules  are 
modified  to  account  for  locational  Spinning 
Reserve  requirements.  Establish  how  these 
pricing  and  selection  rules  are  modified  in 
the  event  of  shortages  in  Bid-in  Spinning 
Reserve  capacity. 

(vi)  Establish  and  post  on  its  OASIS  the 
rules  for  determination  of  any  additional 
payments  necessary  to  support  efficient 
operations  of  the  Day- Ahead  Market  for 
Spiiming  Reserve  and  the  efficient  joint 
operation  of  the  Day- Ahead  Market  for 
Spinning  Reserve  and  other  Day-Ahead 
Markets. 

(vii)  Provide  the  Settlement  functions 
associated  with  sale  of  Spinning  Reserve  in 
the  Day- Ahead  Market. 

(vii)  Post  the  Day- Ahead  Market  Clearing 
Prices  for  Spinning  Reserve. 
5.3    Purchaser  Rules  and  Obligations 

(i)  Each  Load-Serving  Entity  is  required  to 
fulfill  its  Operating  Day  Spinning  Reserve 
obligation  on  the  basis  of  either  or  both  self- 
supply  or  procurement  from  the  Day-Ahead 
and  Real-Time  markets  for  Spinning  Reserve. 
The  Independent  Transmission  Provider 
shall  procure  Spirming  Reserve  on  behalf  of 
Load-Serving  Entities  and  determine  the  final 
cost  of  each  MW  purchased. 

(ii)  A  Load-Serving  Entity  may  meets  its 
Spinning  Reserve  obligation  through  Self- 
Supply  by  offering  its  own  Resources  capable 
of  supplying  Spinning  Reserves  or  Resources 
for  which  it  has  made  contractual 
arrangements  with  third  parties  able  to 
provide  Spinning  Reserves  on  a  comparable 
basis.  Such  self-supplied  Resources  must  be 
placed  under  the  Independent  Transmission 
Provider's  control,  and  must  meet  the 
Independent  Transmission  Provider's  rules 
for  eligibility  (see  Section  5.2  and  5.4.1). 
These  self-supplied  Resources  are  scheduled 
in  the  Day-Ahead  Spinning  Reserves  Market. 
A  Load-Serving  Entity  shall  be  paid  the 
applicable  Day-Ahead  Market  clearing  price 
for  any  Spinning  Reserve  self-supplied  in 
excess  of  its  obligation. 

(iii)  A  Load-Serving  Entity  that  has  not 
fulfilled  all  of  its  Spinning  Reserve  obligation 
through  Self-Supply  is  required  to  allow  the 
Independent  Transmission  Provider  to 
procure  sufficient  Spinning  Reserve  that  it 
has  not  Self-Supplied  through  the  Day-Ahead 
and,  if  necessary,  Real-Time  Spinning 
Reserve  market  to  fulfill  the  obligation  that 
is  not  Self-Supplied. 
5.4    Supplier  Rules  and  Obligations 

5.4.1    Eligibility  to  Supply:  To  be  eligible 
to  supply  Spinning  Reserve  in  the  Day-Ahead 
Market  for  Spinning  Reserve,  a  Supplier  or  a 
Generator  contracted  by  a  Supplier  must 
meet  criteria  (i)  to  (iv),  as  follow. 

(i)  Suppliers  of  Spinning  Reserve  may  use 
only  Generators  and/or  Load  that  are 
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electrically  within  the  Independent 
Transmission  Provider's  Service  Area. 

(ii)  Suppliers  of  Spinning  Reserve  may  use 
only  Generators  and/or  Load  that  meet 
Independent  Transmission  Provider 
standards  for  Generator  performance; 
similarly,  Demand  Resources  must  meet 
Independent  Transmission  Provider 
standards  for  response  capability. 

(iii)  Suppliers  of  Spinning  Reserve  shall 
not  use,  contract  to  provide,  or  otherwise 
commit  the  capability  that  is  designated  to 
provide  Spinning  Reserve  to  provide  Energy, 
Regulation  or  Supplemental  Reserve  to  any 
party  other  than  the  Independent 
Transmission  Provider. 

(iv)  Suppliers  of  Spinning  Reserve  shall 
provide  the  Bid  information  specified  in 
Section  5.4.2. 

5.4.2    Specification  of  Bids:  Suppliers  of 
Spinning  Reserve  must  provide  the  Bid 
information  in  (i)  to  (vi),  as  follows. 

(i)  Availability  Bid  price  ($/MWh). 

(ii)  Response  Rate  (MW/Minute)  of  the 
Generator  supplying  Spinning  Reserve. 

(iii)  Hours  of  availability  to  provide 
Spinning  Reserve. 

(iv)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider. 

(v)  Location  of  Resource. 

5.5    Calculation  of  Market  Clearing  Price 

5.5.1  Methodology  for  Calculation  of 
Clearing  Price:  The  Independent 
Transmission  Provider  shall  calculate  a 
Market  Clearing  Price  for  the  Day  Ahead 
Market  for  Spinning  Reserve,  using  the 
following  methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Spinning  Reserve 
Price  for  each  Supplier  based  on  the  sum  of 
the  Supplier's  Availability  Bid  and  its  Day- 
Ahead  Unit-Specific  Opportunity  Cost  (as 
defined  below).  The  hourly  Day-Ahead 
Spinning  Reserve  Market  Clearing  Price  shall 
be  the  higher  of  (i)  the  highest  Supplier 
Spinning  Reserve  Price  needed  to  meet  the 
Independent  Transmission  Provider's 
Spinning  Reserve  Requirement  for  each  hour 
of  the  Next  Day,  or  (ii)  the  highest  Market 
Clearing  Price  in  the  hour  for  Supplemental 
Reserves. 

The  Unit-Specific  Opportunity  Costs  of  a 
Resource  Bidding  to  sell  Spinning  Reserve 
each  hour  shall  be  equal  to  the  product  of: 

(i)  the  deviation  of  the  set  point  (MWh)  of 
the  Generator  that  is  required  in  order  to 
provide  Spinning  Reserve  from  the 
Resource's  output  level  if  it  had  been 
scheduled  or  dispatched  in  economic  merit 
order  to  provide  Energy,  times 

(ii)  the  greater  of  (a)  the  S/MWh  difference 
between  the  Energy  LMP  at  the  generation 
bus  for  the  Resource  and  the  Bid  price  for 
Energy  from  the  Resource  (at  the  megawatt 
level  of  the  Spinning  Reserve  set  point  for  the 
Resource)  in  the  Day-Ahead  Energy  Market 
and  (b)  zero. 

5.5.2  Calculation  of  Zonal  or  Locational 
Prices:  Separate  Day-Ahead  Spinning  Reserve 
Market  Clearing  Prices  will  be  calculated  for 
Spinning  Reserve  located  in  each  distinct 
Reserve  Location  for  which  there  is  a 
separate  Spinning  Reserve  requirement. 
When  there  are  no  binding  transmission 
constraints  between  Reserve  Locations,  the 
Day-Ahead  Ancillary  Price  for  Spinning 


Reserve  shall  be  the  same  in  each  of  the 
locations. 

5.5.3    Transmission  for  Operating 
Reserves:  A  Supplier  located  outside  of  a 
particular  Reserve  Location  may  provide 
Spinning  Reserves  if  the  necessary 
transmission  arrangements  to  deliver  Energy 
from  the  Supplier's  capacity  to  the  Reserve 
Location  are  made.  The  cost  of  any 
transmission  service  would  have  to  be 
included  in  evaluating  the  total  cost  of 
Operating  Reserves. 

5.6  Calculation  of  Additional  Payments  and 
Charges 

5.6.1  Bid  Revenue  Sufficiency  Guarantee: 
The  Independent  Transmission  Provider 
shall  calculate,  for  each  Resource  scheduled 
for  Spinning  Reserve  in  the  Day-Ahead 
Market  the  amount  of  the  Bid  Revenue 
Sufficiency  Guarantee  pavment,  pursuant  to 
Section  F.i.ll. 

5.6.2  Other  Payments  and  Charges:  (The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Day-Ahead  Markets  for  Spinning  Reserves.) 

5.7  Market  Rules  for  Shortages 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specification  of  quantities, 
calculation  of  market  prices,  and 
determination  of  out  of  market  payments  in 
the  event  of  a  shortfall  in  the  required  system 
requirements  for  Spinning  Reserves  due  to  a 
shortage  of  available  capacity.  The  market 
rules  shall  be  in  accord  with  regional  or  local 
reliability  authority  rules  and  procedures  and 
NERC  guidelines.) 

(ii)  [The  Independent  Transmission 
Provider  may  include  in  this  section 
procedures  for  soliciting  additional  Bids  for 
Spinning  Reserves  in  the  event  that  Bids  and 
self-supplied  provision  of  Spinning  Reserves 
submitted  in  the  Day-Ahead  Markets  fall 
short  of  the  required  system  requirements  for 
Spinning  Reserves.) 

5.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  purchases  and  sales  of  Spinning 
Reserve  in  the  Day-Ahead  Market  for 
Spinning  Reserve  pursuant  to  Sections  5.8.1. 

5.8.1     Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  each  Supplier  the  hourly  Day- 
Ahead  Spinning  Reserve  Market  Clearing 
Price  times  the  quantity  (MW)  of  the 
Supplier's  Spinning  Reserve  capability 
provided  in  the  hour. 

6.  Day- Ahead  Markets  for  Operating  Reserve- 
Supplemental  Reserve 

6.1     General:  The  Independent 
Transmission  Provider  shall  establish  the 
types  of  Supplemental  Reserves  [e.g..  10- 
minute,  30-minute,  60-minute)  necessary  to 
meet  local  reliability  authority  rules  and 
NERC  guidelines.  Day-Ahead  Markets  for 
Supplemental  Reserves  establish  clearing 
prices  and  settlement  rules  for  Suppliers  of 
Supplemental  that  have  offered  eligible 
Supplemental  Reserve  capacity  to  the  market. 
The  Transmission  Provider  shall  procure 
Supplemental  Reserves  in  this  market  on 
behalf  of  Purchasers  of  Supplemental 


Resenes  that  have  chosen  not  to  Self-suppiv 
or  procure  through  bilateral  contracts  Both 
Generation  and  Load  may  Bid  to  provide 
Supplemental  Reserves  in  the  Dax-.^head 
Market  if  they  meet  criteria  for  eligibility. 

6.2     Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (viii)  for  the  Day-Ahead 
Markets  for  Supplemental  Reser\es.  The 
rules  governing  these  services  are  contained 
in  this  section: 

(i)  Establish  and  post  on  its  0.\SIS 
Supplemental  Reserve  criteria  and 
requirements  in  accord  with  regional  or  local 
reliability  authority  rules  and  NERC 
guidelines. 

(iij  Establish  and  post  on  its  OASIS  Total 
Supplemental  Reser\'es  Requirements  lor  the 
Independent  Transmission  Provider's  Service 
Area  for  each  Hour  of  the  Operating  Day. 
This  hourly  requirement  enters  the  Dav- 
Ahsad  Security  Constrained  Unit 
Commitment.  The  Total  Supplemental 
Reserve  Requirements  may  be  subdivided 
into  locational  Supplemental  Reserve 
Requirements:  that  is.  assigned  to  specifu 
locations  (or  zones)  within  the  Service  .■Hrea. 

(iii)  Allocate  the  obligation  for  meeting  the 
Total  Supplemental  Reserve  Requirement 
among  Load-Serving  Entities.  The  obligation 
of  each  Load-Serving  Entity  in  any  hour  shall 
be  equal  to  the  product  of  (1 )  the  Load- 
Serving  Entity's  Real-Time  load  in  the  houi 
as  a  percentage  of  the  total  Real-Time  load  in 
the  Independent  Transmission  Provider's 
Service  Area  in  the  hour  and  (2)  the  Total 
Day-Ahead  Total  Supplemental  Reserve 
Requirement  for  the  hour.  The  Load-Serving 
Entity's  forecasted  Supplemental  Resene 
obligation  for  purposes  of  Section  F.2.8.1  (iii) 
shall  be  equal  to  the  product  of  (1 )  the  Load- 
Ser\'ing  Entity's  Day-Ahead  scheduled  load 
in  the  hour  as  a  percent  of  the  total  Dav- 
Ahead  load  in  the  Independent  Transmission 
Provider's  Service  Area  in  the  hour  and  (2) 
the  Total  Day-Ahead  Supplemental  Reserve 
Requirement  in  the  hour. 

(iv)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Supplemental 
Reserves  in  the  Day-.^head  Market  that  are 
consistent  with  this  Tariff,  including 
minimum  technical  requirements  and 
performance  standards  for  a  Generator  and/ 
or  Load  to  provide  Supplemental  Reserves 

(v)  Establish  and  post  on  its  Q.\S\S  the  Bid 
data  requirements  and  rules  for  self- 
scheduling  and  Bidding  that  are  consistent 
with  this  Tariff,  and  provide  the  market 
functions  required  for  determination  of 
hourly  Day-Ahead  Supplemental  Reserves 
Market  Clearing  Prices  and  selection  of  Da\  ■ 
Ahead  Supplemental  Reserves  Market 
Suppliers.  Establish  how  these  pricing  and 
selection  rules  are  modified  to  acc^ounl  for 
iot:ational  Supplemental  Reserves 
requirements.  Establish  how  these  pricing 
and  selection  rules  are  modified  in  the  event 
of  a  shortage  of  Bid-in  Supplemental  Reserve 
capacity. 

(vi)  Provide  the  Settlement  funt  lions 
associated  with  purchase  and  sale  of 
Supplemental  Reserves  in  the  Dav•.^head 
Market. 

(vii)  Post  the  Day-Ahead  Supplemental 
Reserves  Market  Clearing  Prices. 
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6.3  Purchaser  Rules  and  Obligations: 

(i)  Each  Load-Serving  Entity  is  required  to 
fulfill  its  Operating  Day  Supplemental 
Reserves  obligation  on  the  basis  of  either  or 
both  Self-Supply  or  procurement  from  the 
Day-Ahead  and  Real-Time  markets  for 
Supplemental  Reserves.  The  Independent 
Transmission  Provider  shall  procure 
Supplemental  Reserve  on  behalf  of  Load- 
Serving  Entities  and  determine  the  final  cost 
of  each  MW  purchased. 

(ii)  A  Load-Serving  Entity  may  meet  its 
Supplemental  Reserve  obligation  through 
Self-Supply  by  offering  into  the  Day-Ahead 
Market  for  Sapplemental  Reserves  its  own 
Resources  capable  of  supplying 
Supplemental  Reserves  or  Resources  for 
which  it  has  made  contractual  arrangements 
with  third  parties  able  to  provide 
Supplemental  Reserves  on  a  comparable 
basis.  Such  self-supplied  Resources  must  be 
placed  under  the  Independent  Transmission 
Provider's  control,  and  must  meet  the 
Independent  Transmission  Provider's  rules 
for  eligibility  (see  Sections  6.2  and  6.4.1). 
These  self-supplied  Resources  are  scheduled 
in  the  Day-Ahead  Reserves  Market.  A  Load- 
Serving  Entity  shall  be  paid  the  applicable 
Day-Ahead  Market  clearing  price  for  any 
Supplemental  Reserve  self-supplied  in  excess 
of  its  obligation. 

(iii)  A  Load-Serving  Entity  that  has  not 
fulfilled  all  of  its  Supplemental  Reserves 
obligation  through  self-supply  is  required  to 
allow  the  Independent  Transmission 
Provider  to  procure  sufficient  Supplemental 
Reserves  that  it  has  not  Self-Supplied 
through  the  Day-Ahead  and,  if  necessary. 
Real-Time  Supplemental  Reserves  market  to 
fulfill  the  obligation  that  is  not  Self-Supplied, 

6.4  Supplier  Rules  and  Obligations 

6.4.1  Eligibility  to  Supply:  To  be  eligible 
to  supply  Supplemental  Reserves  in  the  Day- 
Ahead  Markets  for  Supplemental  Reserve,  a 
Supplier  or  a  Generator  contracted  by  a 
Supplier  must  meet  criteria  (i)  to  (iv),  as 
follow. 

(i)  Subject  to  Independent  Transmission 
Provider  requirements,  Suppliers  of 
Supplemental  Reserves  may  use  Generators 
and/or  Load  that  are  electrically  within  or 
outside  the  Independent  Transmission 
Provider's  Service  Area. 

(ii)  Suppliers  of  Supplemental  Reserves 
may  use  only  Generators  and/or  Load  that 
meet  Independent  Transmission  Provider 
standards  for  Generator  performance. 

(iii)  Suppliers  of  Supplemental  Reserves 
shall  not  use,  contract  to  provide,  or 
otherwise  commit  the  capability  that  is 
designated  to  provide  Supplemental  Reserves 
to  provide  Energy,  Regulation  and  Frequency 
Response,  or  Spinning  Reserve  to  any  party 
other  than  the  Independent  Transmission 
Provider. 

(iv)  Suppliers  of  Supplemental  Reserves 
shall  provide  the  Bid  information  specified 
in  Section  4.2. 

6.4.2  Specification  of  Bids:  Suppliers  of 
Supplemental  Reserves  must  provide  the  Bid 
information  in  (i)  to  (iv),  as  follows. 

(i)  Availability  Bid  price  (S/MVVh). 

(ii)  Response  Rate  (MW/Minute)  of  the 
Resource  supplying  Supplemental  Reserve. 

(iii)  Hours  of  availability  to  provide 
Supplemental  Reserve. 


(iv)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider. 
(v)  Location  of  Resource. 

6.5    Calculation  of  Market  Clearing  Prices 
for  Supplemental  Reserves 

6.5.1     Methodology  for  Calculation  of 
Prices:  The  Independent  Transmission 
Provider  shall  calculate  a  Market  Clearing 
Price  for  each  Day-Ahead  Market  for 
Supplemental  Reserves,  using  the  following 
methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Estimated 
Supplemental  Reserve  Price  for  each 
Supplier  based  on  the  sum  of  the  Supplier's 
Availability  Bid  and  its  Day-Ahead  Unit- 
Specific  Opportunity  Cost  (as  defined  below). 
The  hourly  Day  Ahead  Supplemental 
Reserve  Market  Clearing  Price  shall  be  the 
higher  of  (i)  the  highest  Supplier 
Supplemental  Reserve  Price  needed  to  meet 
the  Independent  Transmission  Provider's 
Supplemental  Reserve  Requirement  for  each 
hour  of  the  Next  Day,  or  (ii)  the  Market 
Clearing  Price  in  the  hour  for  a  lower  quality 
Supplemental  Reserve. 

The  Unit-Specific  Opportunity  Costs  of  a 
Resource  Bidding  to  sell  Supplemental 
Reserves  each  hour  shall  be  equal  to  the 
product  of: 

(i)  the  deviation  of  the  set  point  (MWh)  of 
the  Generator  that  is  expected  to  be  required 
in  order  to  provide  Supplemental  Reserve 
from  the  Resource's  output  level  if  it  had 
been  scheduled  or  dispatched  in  economic 
nierit  order  to  provide  Energy,  times 

(ii)  the  absolute  value  of  the  difference 
between  the  Energy  LMP  at  the  generation 
bus  for  the  Resource  and  the  Bid  price  for 
Energy  from  the  Resource  (at  the  megawatt 
level  of  the  Supplemental  Reserve  set  point 
for  the  Resource)  in  the  Day-Ahead  Energy 
Market. 

6.5.2  Calculation  of  Zonal  or  Locational 
Prices:  Separate  Day-Ahead  Supplemental 
Reserve  Market  Clearing  Prices  will  be 
calculated  for  Supplemental  Reserve  located 
in  each  distinct  Reserve  Location  for  which 
there  is  a  separate  Supplemental  Reserve 
requirement.  When  there  are  no  binding 
transmission  constraints  between  Reserve 
Locations,  the  Hay-Ahead  Ancillary  Price  for 
Supplemental  Reserve  shall  be  the  same  in 
each  of  the  locations. 

6.5.3  Transmission  for  Operating 
Reserves:  A  Supplier  located  outside  of  a 
particular  Reserve  Location  may  provide  10- 
Minute  Supplemental  Reserve  if  the 
necessary  arrangements  Energy  ft-om  the 
Supplier's  capacity  to  the  Reserve  Location 
are  made.  The  cost  of  any  transmission 
service  would  have  to  be  included  in 
evaluating  the  total  cost  of  Operating 
Reserves. 

6.6    Calculation  of  Additional  Payments  and 
Charges 

6.B.1     Bid  Revenue  Sufficiency  Guarantee: 
The  Independent  Transmission  Provider 
shall  calculate,  for  each  Resource  scheduled 
for  Supplemental  Reserves  in  the  Day-Ahead 
Market  the  amount  of  the  Bid  Revenue 
Sufficiency  Guarantee  payment,  pursuant  to 
Section  F.1.11. 

6.6.2    Other  Payments  and  Charges:  [The 
Independent  Transmission  Provider  may 


include  in  this  section  market  rules  for  any 

other  payments  or  charges  associated  with 

the  efficient  and  reliable  operations  of  the 

Day-Ahead  Markets  for  Supplemental 

Reserves.) 

6.7    Market  Rules  for  Shortages 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specification  of  quantities  of 
Supplemental  Reserve  purchased,  calculation 
of  market  prices,  and  determination  of  out- 
of-market  payments  in  the  event  of  a  shortfall 
in  the  required  system  requirements  for 
Supplemental  Reserves  due  to  a  shortage  of 
available  capacity.  The  market  rules  shall  be 
in  accord  with  regional  or  local  reliability 
authority  rules  and  procedures  and  NERC 
guidelines.] 

(ii)  [The  Independent  Transmission 
Provider  may  include  in  this  section 
procedures  for  soliciting  additional  Bids  for 
Supplemental  Reserves  in  the  event  that  Bids 
and  self-supplied  provision  of  Supplemental 
Reserves  submitted  in  the  Day-Ahead 
Markets  fall  short  of  the  required  system 
requirements  for  Supplemental  Reserves.) 

6.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  sales  of  Supplemental  Reserves 
in  the  Day- Ahead  Markets  for  Supplemental 
Reserves  pursuant  to  Sections  6.8.1. 

6.8.1     Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  each  Supplier  the  hourly  Day- 
Ahead  Supplemental  Reserve  Market 
Clearing  ft-ice  times  the  quantity  (MW)  of  the 
Supplier's  Supplemental  Reserve  capability 
provided  in  the  hour. 

G.  Post-Day-Ahead  Scheduling  and  Real- 
Time  Markets 

Preamble 

The  Independent  Transmission  Provider 
will  operate  a  Real-Time  Market  in  order  to 
develop  a  post  Day-Ahead  Schedule  and  Real 
Time  Dispatch  Schedule  for  Transmission 
Service,  Energy,  and  Ancillary  Services.  The 
Real-Time  Schedule  will  be  developed  so  as 
to  maximize  the  combined  economic  value  of 
transmission  service.  Energy,  and  Ancillary 
Services,  based  on  the  Bids  submitted. 

1.  Post-Day-Aliead  Bidding  and  Scheduling 
Procedures 

1.1    General:  The  Independent 
Transmission  Provider  shall  establish 
procedures  for  modification  of  the  Day- 
Ahead  Schedule  and  development  of  the 
Real-Time  Schedule  and  dispatch  that 
incorporate  components  (i)  to  (vi),  as  follow. 

(i)  "The  Independent  Transmission  Provider 
will  allow  Market  Participants  that  have  had 
selected  in  the  Day- Ahead  Schedule  (1)  a 
Quantity  of  Energy,  whether  a  purchase  or 
sale.  Regulation  or  Operating  Reserve,  (2)  a 
Bilateral  Transaction,  or  (3)  a  Self-Schedule 
or  Self-Supply,  to  change  the  Quantities  in 
the  Schedule  at  any  time  following  the  close 
of  the  Day-Ahead  Market  but  before  the 
(Scheduling  Deadline  to  be  provided  by  the 
Independent  Transmission  Provider]  prior  to 
each  Dispatch  Hour  in  the  Operating  Day. 

(ii)  The  Independent  Transmission 
Provider  will  allow  Suppliers  or  Purchasers 
of  Energy  and  Suppliers  of  Regulation  or 
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Operating  Reserves  that  have  capacity  not 
selected  in  the  Day-Ahead  Schedule  to 
submit  new  Bids,  including  Prices  ($/MW) 
and  Quantities  (MW),  into  the  Real-Time 
Market.  [Independent  Transmission  Provider 
will  provide  schedule.] 

(iii)  The  Independent  Transmission 
Provider  will  allow  Market  Participants  to 
submit  new  Bilateral  Transactions  and  Self- 
Schedules  at  any  time  following  the  close  of 
the  Day-Ahead  Market  but  before  the 
[Scheduling  Deadline  to  be  provided  by  the 
Independent  Transmission  Provider]  prior  to 
each  Dispatch  Hour  in  the  Operating  Day. 

(iv)  The  Independent  Transmission 
Provider  will  post  on  its  OASIS  the 
Deadlines  for  Scheduling  Revised  or  New 
Quantities  and  for  submission  of  Price  Bids 
into  the  Real-Time  Market,  consistent  with 
the  Tariff. 

(v)  The  Independent  Transmission 
Provider  shall  establish  scheduling 
procedures  for  External  Transactions  during 
each  Hour  and  Quarter-Hour  of  the  Operating 
Day,  consistent  with  the  requirements 
established  by  the  Commission. 

(vi)  A  Supplier  or  Purchaser  in  the  Real- 
Time  Market,  as  well  as  a  Bilateral  Schedule 
or  Self-Schedule  that  submits  a  Price  Bid, 
that  follows  Independent  Transmission 
Provider  Dispatch  Instructions  that  deviate 
from  the  previously  selected  schedules 
submitted  by  the  Supplier  or  Purchaser  in  the 
Day-Ahead  Market,  shall  be  provided  with  a 
Bid  Revenue  Sufficiency  Guarantee,  pursuant 
to  Section  G.2.3. 

1.2  Rules  for  Self  Schedules 

1.2.1     Supplier-Committed  Self  Schedules 

(i)  Suppliers  that  wish  to  increase  the 
amount  of  Energy  scheduled  above  the 
amounts  scheduled  in  the  Day- Ahead 
Market,  regardless  of  the  applicable  Real- 
Time  Energy  LMP,  may  so  inform  the 
Independent  Transmission  Provider  [before 
the  scheduling  deadline  provided  by  the 
Independent  Transmission  Provider]  prior  to 
each  Dispatch  Hour  in  the  Operating  Day. 

(ii)  Such  Suppliers  of  Energy  are  required 
to  submit  a  MW  quantity  and  a  location. 

1.3  Rules  for  Bilateral  Transactions 
1.3.1     Internal  Transactions 

(i)  All  Internal  Transactions  submitted  or 
modified  after  the  Day-Ahead  Schedule  must 
specify  a  Receipt  Point,  a  Delivery  Point,  a 
MW  quantity  injected  at  the  Receipt  Point 
and  a  MW  quantity  withdrawn  at  the 
Delivery  Point. 

(ii)  Internal  Transactions  may  voluntarily 
submit  a  Price  Bid  (S/MW)  over  some  or  all 
of  the  MW  range  which  indicates  the 
Customer's  willingness  to  reduce  or 
eliminate  the  Transaction  in  the  next 
Security  Constrained  Dispatch  time  period  at 
the  Independent  Transmission  Provider's 
instruction  when  the  applicable  Real-Time 
Transmission  Usage  Charge  reaches  or 
exceeds  the  price  Bid. 

(iii)  Internal  Transactions  may  voluntarily 
submit  a  Decremental  Energy  Bid  (in  $/MW) 
over  some  or  all  of  the  MW  range,  which 
indicates  the  Customer's  willingness  to 
reduce  the  amount  of  Energy  supplied  at  the 
Receipt  Point  at  the  Independent 
Transmission  Provider's  instruction  (while 


retaining  the  amount  of  Energy  withdrawn  at 
the  Delivery  Point)  when  the  Real-Time 
Energy  LMP  at  the  Receipt  Point  falls  below 
the  Decremental  Energy  Bid. 

1.3.2     External  Transactions 

(i)  All  External  Transactions  submitted  or 
modified  after  the  Day-Ahead  Schedule  must 
specify  a  Receipt  Point,  a  Delivery  Point,  a 
MW  quantity  injected  at  the  Receipt  Point 
and  a  MW  quantity  withdrawn  at  the 
Delivery  Point.  Either  the  Receipt  Point  or 
the  Delivery  Point  must  be  a  point  at  the 
boundary  of  the  Independent  Transmission 
Provider  Service  Area.  All  External 
Transactions  must  specify  a  minimum  run 
time. 

(ii)  The  Independent  Transmission 
Provider  shall  offer  Market  Participants  with 
External  Transactions  submitted  after  the 
Day-Ahead  Schedule  or  modifying  the  Day- 
Ahead  Schedule  two  options  for  scheduling. 
(1)  External  Transactions  can  be  scheduled 
without  a  Price  Bid.  (2)  External  Transactions 
can  be  scheduled  with  a  Price  Bid  ($/MW) 
over  some  or  all  of  the  MW  quantity  being 
scheduled. 

(iii)  External  Transactions  that  are  Exports 
may  voluntarily  submit  a  Decremental 
Energy  Bid  (in  $/MW)  over  some  or  all  of  the 
MW  range,  which  indicates  the  Customer's 
willingness  to  reduce  the  amount  of  Energy 
supplied  at  the  Receipt  Point  at  the 
Independent  Transmission  Provider's 
instruction  (while  retaining  the  amount  of 
Energy  withdrawn  at  the  Delivery  Point) 
when  the  Real-Time  Energy  LMP  at  the 
Receipt  Point  falls  below  the  Decremental 
Energy  Bid.  External  Transactions  that  are 
imports  may  voluntarily  submit  an 
Incremental  Energy  Bid  (in  $/MW)  over  some 
or  all  of  the  MW  range,  which  indicates  the 
Customer's  willingness  to  reduce  the  amount 
of  Energy  withdrawn  at  the  Delivery  Point  at 
the  Independent  Transmission  Provider's 
instruction  (while  retaining  the  amount  of 
Energy  injected  at  the  Receipt  Point)  when 
the  Real-'Time  Energy  LMP  at  the  Delivery 
Point  rises  above  the  Incremental  Energy  Bid. 

(iv)  The  Independent  Transmission 
Provider  will  adjust  External  Transactions 
schedules  on  quarter  hour  notice. 

(v)  The  Independent  Transmission 
Provider  shall  accept  Short  Notice  External 
Transactions  (SNETs)  following  the  Real- 
Time  Trading  Deadline  up  to  some  later 
SNET  Deadline  set  by  the  Independent 
Transmission  Provider.  SNETs  are  not 
eligible  to  set  Real-Time  LMPs.  SNETs  have 
the  lowest  priority  in  the  event  of 
Curtailment  of  Customers. 

1.4    Rules  for  Bidding:  The  Independent 
Transmission  Provider  shall  evaluate  accept 
all  eligible  Bids  for  Energy  Supply  and 
Demand,  Regulation,  and  Operating  Reserves. 
The  requirements  for  Bid  eligibility  and  the 
Bid  Specifications  are  in  Sections  G  3.4, 
G.5.4  and  G.7.4. 

2.  Security  Constrained  Intra-Day  Unit 
Commitment  and  Dispatch 

2.1     Intra-Day  Security  Constrained  Unit 
Commitment:  The  Independent  Transmission 
Provider  may  undertake  a  periodic  intra-day 
Security-Constrained  Unit  Commitment  for 
Resources  with  Start-up  and  No-load  costs 
not  committed  in  the  Day-Ahead  Schedule. 


2.2  Security  Constrained  Dispatch:  The 
Independent  Transmission  Provider  bhall  run 
a  Security  Constrained  Dispatch  every  five 
minutes  to  minimize  the  total  Bid  Produition 
Costs  of  meeting  the  system  Load  and 
maintaining  scheduled  interchanges  with 
adjacent  Service  Areas  over  the  next  Security 
Constrained  Dispatch  Interval.  Bid 
Production  Costs,  for  this  purpose,  will  be 
calculated  using  selected  Day-Ahead  and 
Real-Time  Bids  for  Energy  and  Ancillary 
Services  submitted  into  the  Real-Time 
Market.  The  Independent  Transmission 
Provider  shall  dispatch  the  Power  System 
consistent  with  the  Bids  that  are  submitted 
by  Suppliers  and  accepted  by  the 
Independent  Transmission  Provider,  while 
satisfying  the  actual  system  Load. 

2.3  Intra-Day  Bid  Revenue  Sufficiency 
Guarantee:  The  Independent  Transmission 
Provider  shall  ensure  the  minimum  recovery 
of  each  Reserve's  Bid  prices  for  Resources 
scheduled  after  the  close  of  the  Day-Ahead 
Market,  committed  on  an  intra-day  basis,  or 
dispatched  through  the  Real-Time  Market. 

(i)  The  Independent  Transmission  Provider 
shall  determine,  on  a  daily  basis,  if  any 
Resource  committed  by  the  Independent 
Transmission  Provider  in  the  Real-Time 
Market  will  not  recover  its  Start-Up,  No  Load 
and  Energy  Bid  Price  through  revenues  in  the 
Real-Time  Energy  and  Ancillary  Services 
markets. 

(ii)  If  the  Start-Up  and  No  Load  Bids  plus 
the  net  Energy  and  Ancillary  Services  Bid 
Price  over  the  twenty-four  (24)  hour  day  of 
any  Supply  Resource  scheduled,  committed, 
or  dispatched  by  the  Independent 
Transmission  Provider  exceeds  its  Real-Time 
LMP  revenue  and  Ancillary  Service  Revenue 
over  the  twenty-four  (24)  hour  day,  then  that 
Supplier's  Real-Time  LMP  revenue,  the  Real- 
Time  Supply  Bid  Revenue  Sufficiency 
Guarantee  payment,  shall  be  augmented  by 
an  additional  payment  in  the  amount  of  the 
shortfall.  Resources  not  scheduled, 
committed,  or  dispatched  by  the  Independent 
Transmission  Provider,  but  which  continue 
to  operate  shall  not  receive  such  a  payment. 
This  payment  shall  be  supported  through 
revenue  collected  from  the  Supply  Bid 
Revenue  Sufficiency  Guarantee  Charge. 

(iii)  If  the  total  Real-Time  Energy  charges 
to  any  Demand  Resource  over  the  twenty- 
four  (24)  hour  day  exceeds  its  maximum 
willingness  to  pay,  as  refiected  by  the 
difference  of  its  Real-Time  Energy  Bids  and 
Start-up  Cost  Bid,  the  Demand  Resource  shall 
be  augmented  by  a  payment,  the  Demand  Bid 
Revenue  Sufficiency  Guarantee  Payment,  in 
the  amount  of  the  overcharge.  This  payment 
is  supported  through  revenues  collected  from 
the  Demand  Bid  Revenue  Sufficiency 
Guarantee  Charge. 

3.  Real-Time  Market  for  Energy 

3.1  General:  The  Real-Time  Market  for 
Energy  establishes  clearing  prices  and 
settlement  rules  for  Suppliers  of  Energy  th&t 
have  offered  eligible  Energy  capacity  to  the 
market  and  for  Purchasers  of  Energy  that 
have  chosen  not  to  self-supply  or  procure 
through  bilateral  contracts. 

3.2  Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligations  to  provide 
services  (i)  to  (v)  for  the  Real-Time  Market  for 
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Energy,  the  rules  governing  these  services 
are  contained  in  this  section. 

(i)  Establish  and  post  on  its  OASIS  rules 
that  are  consistent  with  this  Tariff  for 
eligibility  to  supply  Energy  in  the  Real-Time 
Market. 

(ii)  Establish  and  post  on  its  OASIS  the  Bid 
data  requirements  and  rules  that  are 
consistent  with  this  Tariff  and  provide  the 
market  functions  required  for  determination 
of  hourly  Real-Time  Energy  Market  Clearing 
Prices  and  selection  of  Real-Time  Energy 
Market  Suppliers. 

(iii)  Establish  and  post  on  its  OASIS  the 
rules  that  are  consistent  with  this  Tariff  for 
determination  of  any  Additional  Payments 
necessary  to  support  efficient  operations  of 
the  Real-Time  Energy  Market  and/or  the 
efficient  operation  of  other  Real-Time 
Markets. 

(iv)  Provide  the  Settlement  functions 
associated  with  purchase  and  sale  of  Energy 
in  the  Real-Time  Market. 

(v)  Post  the  Real-Time  LMPs  for  Energy. 

3.3  Purchaser  Rules  and  Obligations 
3.3.1     Specification  of  Bids.  Bids  to 

Purchase  Energy  in  the  Real-Time  Market  for 
Energy  shall  have  the  same  price,  quantity 
and  data  requirements  as  Bids  to  Purchase 
Energy  in  the  Day-Ahead  Market  for  Energy, 
as  set  forth  in  Section  F.2.3.1.  Virtual 
Demand  Bids  are  not  permitted  in  the  Real- 
Time  Market. 

3.4  Supplier  Rules  and  Obligations 

3.4.1  Eligibility  to  Supply 

(i)  Suppliers  of  Real-Time  Energy  may  not 
re-submit  capacity  selected  for  Energy  in  the 
Day-Ahead  Market.  Suppliers  of  Real-Time 
Energy  may  lower  the  Bid  Price  of  capacity 
not  selected  for  Energy  in  the  Day-Ahead 
Market. 

(ii)  Suppliers  of  Real-Time  Energy  shall 
provide  the  Bid  information  specified  in 
Section  F.2.4.2. 

3.4.2  Specification  of  Bids:  Bids  to 
Supply  Energy  in  the  Real-Time  Energy 
Market,  including  Incremental  and 
Decremental  Energy,  have  the  same  price, 
quantity  and  data  requirements  as  Bids  to 
Supply  Energy  in  the  Day-Ahead  Market  for 
Energy,  as  set  forth  in  Sections  F.2.3  (b)-(d). 
Virtual  Supply  Bids  are  not  permitted  in  the 
Real-Time  Market. 

3.4.3  Period  of  Bids  to  Supply  Energy: 
Bids  to  Supply  Incremental  Energy  or 
Decremental  Energy  pursuant  to  Sections 
F.3.4. 1-3.4.2  can  vary  by  price  (S)  and  • 
quantity  (MW)  in  each  Hour  of  the  Real-Time 
Market. 

3.5    Calculation  of  Real-Time  Locational 
Marginal  Prices  for  Energy 

(i)  Immediately  in  advance  of  each  Security 
Constrained  Dispatch  Interval,  the 
Independent  Transmission  Provider  shall 
post  the  Real-Time  Energy  LMPs  for  each  bus 
on  its  system  that  it  estimates  will  clear  the 
market  and  match  Generation  with  Load 
during  the  upcoming  Security  Constrained 
Dispatch  Interval,  based  on  the  Real-Time 
Bids  submitted.  These  estimated  Energy 
LMPs  shall  be  called  Ex  Ante  LMPs.  The 
pricing  calculations  for  each  of  these  LMPs 
should  be  the  same  as  those  for  the  Day- 
Ahead  Market,  as  set  forth  in  Section  F.2.4, 
with  the  modifications  contained  in  this 
Section  G.3.5. 


(ii)  Power  system  operations  in  the  Real- 
Time  Market,  including,  but  not  limited  to, 
the  determination  of  the  least  costly  means 
of  serving  Load,  depend  upon  the  availability 
of  a  complete  aijd  consistent  repi3sentation 
of  Generator  outputs,  Loads,  and  power  flows 
on  the  network.  In  calculating  LMPs,  the 
Independent  Transmission  Provider  shall 
obtain  a  complete  and  consistent  description 
of  conditions  on  the  electric  network  by 
using  the  most  recent  power  flow  solution 
produced  by  the  Independent  Transmission 
Provider's  dispatch  software  and/or  software 
that  measures  actual  system  conditions  in 
Real-Time,  such  as  a  State  Estimator. 

3.5.1  Ex  Post  Energy;  LMP  Calculation:  At 
the  close  of  each  Security  Constrained 
Dispatch  Interval,  the  Independent 
Transmission  Provider  shall  calculate  Energy 
LMPs  for  each  bus  on  its  system  that  shall 

be  used  for  settlement  of  the  Real-Time 
Market.  These  LMPs  shall  be  called  Ex  Post 
Energy  LMPs.  The  Ex  Post  Energy  LMP  for 
a  Security  Constrained  Dispatch  Interval  at  a 
given  bus  shall  be  equal  to  the  lower  of  (a) 
the  Ex  Ante  Energy  LMP  for  that  bus;  and  (b) 
the  marginal  cost  of  making  available  to  the 
bus  the  Energy  actually  produced  during  the 
Security  Constrained  Dispatch  Interval  by 
suppliers  that  submitted  Real-Time  Energy 
Bids. 

3.5.2  Determination  of  Energy  LMPs  by 
Fixed  Block  Resources:  In  calculating  LMPs 
in  the  Day-Ahead  Market,  the  Bid  of  any 
Fixed  Block  Unit  [i.e..  a  unit  whose  output 
cannot  be  adjusted  in  increments  as  small  as 
1  MW)  will  not  be  considered  in  calculating 
the  Day-Ahead  LMP  at  any  bus.  In 
calculating  LMPs  in  the  Real-Time  Market, 
the  price  Bid  of  a  Fixed  Block  Unit  may  set 
LMP,  but  only  when  some  portion  of  its 
Energy  is  necessary  to  meet  Load,  displace 
higher  cost  Energy,  or  satisfy  Operating 
Reserves  Requirements.  The  marginal  cost  of 
a  Fixed  Block  Unit  that  forces  more  economic 
units  to  be  backed  down  will  not  set  Real- 
Time  LMP  unless  needed  to  meet  Load, 
displace  higher  price  Energy  or  meet 
Reserves  requirements.  The  marginal  cost  of 
a  Fixed  Block  Unit  will  not  set  Real-Time 
LMP  at  any  other  time,  including  those  times 
when  it  is  scheduled  solely  to  meet  its 
minimum  runtime  requirements  or  because 
of  inflexibilities  in  its  operation. 

3.5.3     Five  Minute  Real-Time  LMPs: 
During  the  Operating  Day,  the  LMP 
calculation  shall  be  performed  every  [five 
minutes,  or  some  other  minute  by  minute 
interval  determined  by  the  system  technology 
and  software],  using  the  Independent 
Transmission  Provider's  LMP  methodology, 
producing  a  set  of  Real-Time  Prices  based  on 
system  conditions  during  the  preceding 
interval. 

3.6    Calculation  of  Additional  Payments 
and  Charges 

3.6.1  Bid  Revenu& Sufficiency  Guarantee: 
The  Independent  Transmission  Provider 
shall  calculate,  for  each  Resource  scheduled, 
committed  or  dispatched  for  Energy  in  the 
Real-Time  Market,  the  amount  of  the  Bid 
Revenue  Sufficiency  Guarantee  payment, 
pursuant  to  Section  G.2.3. 

3.6.2  Undergeneration  by  Suppliers 
(i)  [The  Independent  Transmission 

Provider  may  file  to  establish  pricing  rules. 


including  market-based  penalties,  for 
Suppliers  of  Energy  that  persistently  provide 
less  Energy  in  Real-Time  than  instructed. 
One  market-based  penalty  is  to  require  the 
Supplier  to  buy  Regulation  at  the  Real-Time 
Market  Clearing  Price  for  Regulation  in  a 
quantity  equivalent  to  the  Energy  not 
provided.) 

(ii)  [Exemptions:  If  the  Independent 
Transmission  Provider  proposes  penalties, 
suppliers,  such  as  intermittants,  that  have 
constraints  on  following  Dispatch 
Instructions  or  other  operating  limitations 
should  be  exempt  ft-om  these  penalties.] 

(iii)  Replacement  Reserve  Penalty  [The 
Transmission  Provider  may  file  to  establish 
market-based  penalties  for  Suppliers  of 
Regulation  that  provide  less  Regulation  in 
Real-Time  than  instructed.) 

3.6.3    Other  Payments  and  Charges:  [The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Real-Time  Markets  for  Energy.) 

3.7    Market  Rules  for  Shortages  or 
Emergencies 

-    (i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  calculation  of  market  prices 
and  determination  of  out-of-market 
payments,  in  the  event  of  a  shortfall  in 
Energy  in  the  Real-Time  Market  due  to  a 
shortage  of  available  capacity  or  an 
Emergency.  The  market  rules  shall  be  in 
accord  with  regional  or  local  reliability 
authority  rules  and  procedures  and  NERC 
guidelines.) 

(ii)  After  the  Day-Ahead  Schedule  is 
published,  and  up  to  a  pre-specified  period 
prior  to  each  Dispatch  Hour,  the  Independent 
Transmission  Provider  may,  after  giving 
notice  to  affected  Resources,  in  order  to 
prevent  or  address  an  Emergency,  raise  their 
Bid-in  upper  operating  limits  to  their 
maximum  and  make  the  additional  capacity 
available  to  the  Scheduling  for  the  Real-Time 
Market. 

(iii)  In  the  event  of  Emergency,  Incremental 
Energy  purchased  above  a  Generator's  Hourly 
Economic  Maximum  Level  and  up  to  the 
Generator's  Hourly  Emergency  Maximum 
Level  will  be  settled  at  the  Real-Time  LMPs. 
Decremental  Energy  purchased  below  the 
Hourly  Economic  Minimum  Level  and  up  to 
the  Hourly  Emergency  Minimum  Level  will 
be  settled  at  the  higher  of  (1)  the  Bid  Price 
for  the  Decremental  Emergency  Energy  and 
(2)  Real-Time  LMPs. 

3.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  purchases  and  sales  of  Energy 
in  the  Real-Time  Market  for  Energy  pursuant 
to  Sections  G.3,7.1  and  G.3.7.2. 

3.8.1     Settlement  when  Actual  Energy 
Injections  are  Less  than  Scheduled  Energy 
Injections:  When  the  actual  Energy  injections 
fitim  a  Supplier  over  a  Security  Constrained 
Dispatch  Interval  are  less  than  its  Energy 
scheduled  in  the  Day-Ahead  Market  to  be 
injected  over  that  SCE  interval,  the  Supplier 
shall  pay  for  the  difference  in  a  charge  esqual 
to  the  product  of:  (a)  the  Real-Time  Energy 
LMP  calculated  for  that  Security  Constrained 
Dispatch  Interval  at  the  applicable  Supplier's 
bus;  and  (b)  the  difference  between  the 
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scheduled  Energy  injections  and  the  actual 
Energy  injections  at  that  bus. 

3.8.2  Settlement  when  Actual  Energy 
Injections  are  Greater  than 'Scheduled  Energy 
Injections:  When  the  actual  Energy  injections 
from  a  Supplier  over  a  Security  Constrained 
Dispatch  Interval  are  greater  than  the  Energy 
scheduled  in  the  Day-Ahead  Market  to  be 
injected  over  that  Security  Constrained 
Dispatch  Interval,  the  Supplier  shall  be  paid 
for  the  difference  in  a  payment  equal  to  the 
product  of:  (a)  the  Real-Time  Energy  LMP 
calculated  for  that  Security  Constrained 
Dispatch  Interval  at  the  applicable  Supplier's 
bus;  and  (b)  the  difference  between  the  actual 
Energy  injections  and  the  scheduled  Energy 
injections  at  that  bus. 

3.8.3  Settlement  when  Actual  Energy 
Withdrawals  are  Less  than  Scheduled  Energy 
Withdrawals:  When  a  Customer's  actual 
Energy  withdrawals  over  a  Security 
Constrained  Oispatch  Interval  are  less  than 
its  Energy  withdrawals  scheduled  in  the  Day- 
Ahead  Market  over  that  Security  Constrained 
Dispatch  Interval,  the  Customer  shall  be  paid 
the  product  of:  (a)  the  Real-Time  Energy  LMP 
calculated  for  that  Security  Constrained 
Dispatch  Interval  at  the  applicable 
Customer's  bus  (or  at  the  Customer's  zone,  if 
the  Customer  elects  to  calculate  and  settle 
Energy  purchases  at  Zonal-LMPs  and  meets 
the  conditions  specified  in  Section 
F.2.4(c)(ii)};  and  (b).the  difference  between 
the  scheduled  Energy  withdrawals  and  the 
actual  Energy  withdrawals  at  that  bus. 

3.8.4  Settlement  when  Actual  Energy 
Withdrawals  are  Greater  than  Scheduled 
Energy  Withdrawals:  When  a  Customer's 
actual  Energy  withdrawals  over  a  Security 
Constrained  Dispatch  Interval  are  greater 
than  its  Energy  withdrawals  scheduled  in  the 
Day-Ahead  Market  over  that  Security 
Constrained  Dispatch  Interval,  the  Customer 

.  shall  pay  for  the  difference  in  a  charge  equal 
to  the  product  of:  (a)  The  Real-Time  Energy 
LMP  calculated  for  that  Security  Constrained 
Dispatch  Interval  at  the  applicable 
Customer's  bus  (or  at  the  Customer's  zone,  if 
the  Customer  elects  to  calculate  and  settle 
Energy  purchases  at  Zonal-LMPs  and  meets 
the  conditions  specified  in  Section 
F.2.4(c)(ii));  and  (b)  the  difference  between 
the  actual  Energy  withdrawals  and  the 
scheduled  Energy  withdrawals  at  that  bus. 

4.  Real-Time  Scheduling  for  Transmission 

4.1  General:  As  in  the  Day-Ahead  Market, 
Real-Time  Energy  LMPs  serve  dual  functions, 
providing  (1)  the  prices  for  sales  and 
purchases  of  Energy  and  (2)  market-based 
prices  for  Congestion  Management,  including 
Congestion  Charges  to  Bilateral  Transactions, 
and  Marginal  Losses. 

4.2  Transmission  Bids:  Customers  may 
submit  Bilateral  Transaction  Schedules  that 
indicate  whether  or  not  they  are  willing  to 
pay  the  Marginal  Congestion  Charge 
component  of  the  Transmission  Usage 
Charge.  If  the  Bid  indicates  that  the  Customer 
is  not  willing  to  pay  Congestion  Charges, 
then  the  Bilateral  Transaction  will  be 
scheduled  only  if  there  is  no  Marginal 
Congestion  Charge  in  the  Real-Time  Market. 
If  the  Bid  indicates  that  the  Customer  is 
willing  to  pay  Congestion  Charges,  then  the 
Bilateral  Transaction  will  be  scheduled 


regardless  of  the  Marginal  Congestion  Charge 
in  the  Real-Time  Market. 

4.3    Real-Time  Transmission  Usage  Charges 

The  Independent  Transmission  Provider 
shall  charge  a  Transmission  Usage  Charge  to 
all  Bilateral  Transactions  whose  transmission 
service  was  scheduled  after  the 
determination  of  ihe  Day-Ahead  .schedule,  or 
who  schedule  additional  transmission 
service  after  the  determination  of  the  Day- 
Ahead  schedule.  This  charge  is  the  product 
of  (a)  the  amount  of  Energy  scheduled  (as  of 
pre-determined  trading  deadline)  to  be 
withdrawn  by  thdt  Customer  in  each  hour, 
minus  the  amount  of  Energy  scheduled  Day- 
Ahead  to  be  withdrawn  by  that  Customer  in 
that  hour,  in  MWh;  and  (b)  the  Real-Time 
LMP  at  the  Point  of  Delivery  (which  could  be 
a  Load  Zone  in  which  Energy  is  scheduled 
to  be  withdrawn  or  the  external  bus  where 
Energy  is  scheduled  to  be  withdrawn  if 
Energy  is  scheduled  to  be  withdrawn  at  a 
location  outside  the  Independent 
Transmission  Provider  Service  Area),  minus 
the  Real-Time  LMP  at  the  Point  of  Receipt, 
in  $/MWh.  The  Independent  Transmission 
Provider  shall  divide  each  Transmission 
Usage  Charge  into  separate  components  for 
Marginal  Costs  of  Congestion  and  Marginal 
Costs  of  Losses. 

4.3.1  Marginal  Congestion  Component: 
The  Marginal  Congestion  Component  of  the 
Transmission  Usage  Charge  shall  be 
calculated  as  the  Marginal  Congestion 
Component  of  the  Real-Time  LMP  at  the 
Delivery  Point  minus  the  Marginal 
Congestion  Component  of  the  Real-Time 
LMP  at  the  Receipt  Point,  as  described  in 
Section  F.2.5(i). 

4.3.2  Marginal  Losses  Component:  The 
Marginal  Losses  Component  of  the 
Transmission  Usage  Charge  shall  be 
calculated  as  the  Marginal  Losses  Component 
of  the  Real-Time  LMP  at  the  Delivery  Point 
minus  the  Marginal  Losses  Component  of  the 
Real-Time  LMP  at  the  Receipt  Point,  as 
described  in  Section  F.2.5(ii). 

4.4  Calculation  of  Flowgate  LMPs:  The 
Independent  Transmission  Provider  shall 
calculate  and  post  Ex-Post  Flowgate  LMPs  for 
the  Real-Time  Market. 

4.5  Marginal  Loss  Charge  Collection:  The 
Real-Time  Marginal  Loss  Charge  Collection 
for  any  SCD  interval  is' defined  here  as  the 
sum  of  the  Real-Time  Energy  Marginal  Loss 
Charge  Collection  plus  the  Real-Time 
Transmission  Marginal  Loss  Charge 

'ollection  for  that  SCD  interval.  The  Real- 
Time  Energy  Marginal  Loss  Charge  Collection 
is  defined  for  any  SCD  interval  of  the  Real- 
Time  Market  as  (i)  the  sum  of  the  net 
amounts  associated  with  the  Marginal  Loss 
Component  of  the  applicable  Real-Time 
Energy  LMP  charged  to:  (a)  each  Supplier 
whose  actual  Energy  injections  over  the  SCD 
interval  are  less  than  its  Energy  scheduled  in 
the  Day-Ahead  Market  to  be  injected  over 
that  SCD  interval  and  (b)  each  Purchaser 
whose  actual  Energy  withdrawals  over  the 
SCD  interval  exceed  its  Energy  scheduled  in 
the  Day-Ahead  Market  to  be  withdrawn  over 
that  SCD  interval;  less:  (ii)  the  sum  of  the  net 
amounts  associated  with  the  Marginal  Loss 
Component  of  the  applicable  Real-Time 
Energy  LMP  paid  to  (c)  each  Supplier  whose 
actual  Energy  injections  over  the  SCD 


interval  exceed  its  Energy  scheduled  in  the 
Day-Ahead  Market  to  be  injected  over  that 
SCD  interval  and  (d)  each  Purchaser  whose 
actual  Energy  withdrawals  over  the  S(]D 
interval  are  less  than  its  Energy  scheduled  in 
the  Day-Ahead  Market  to  be  withdrawn  over 
that  SCD  interval.  The  Real-Time 
Transmission  Marginal  Loss  C^harge 
Collection  for  any  SCD  interval  is  defintMl  lor 
any  SCD  interval  of  the  Real-Time  Market  as 
the  net  amounts  charged  to  Customers  fcjr 
Transmission  Service  scheduled  in  the  Real- 
Time  Market  for  the  SCU  interval  associated 
with  Ihe  Marginal  Cost  Component  of  the 
applicable  hourly  Transmission  Usage 
Charges;  less  the  net  amounts  assoc  ialed  with 
the  Marginal  Cost  Component  of  the 
applicable  hourly  Transmission  Usage 
Charges  paid  to  Customers  for  Transmission 
Service  scheduled  in  the  Day-Ahead  Market 
for  reductions  in  Transmission  Service  in  the 
Real-Time  Market  during  the  .SCD  int(!r\al. 

4.5.1     Determination  and  Disposition  of 
Marginal  Loss  Revenue  Surplus:  For  each 
SCD  interval  of  Ihe  Real-Time  Market.  Ihe 
Independent  Transmission  Provider  shall 
calculate  Ihe  Marginal  Loss  Charge  Collection 
and  the  Net  Energy  Revenue  Owed  to 
Generators  for  Losses  associated  with  all 
Transactions.  For  each  SCD  interval  of  Ihe 
Real-Time  Market  where  Ihe  Marginal  Loss 
Charge  Collection  exceeds  the  Net  Energy 
Revenue  Owed  to  Generators  for  Los.ses 
associated  with  ail  Transactions,  the 
Independent  Transmission  Provider  shall 
allocate  the  revenue  surplus  to  reduction  in 
the  charge  for  Network  Access  Service.  [The 
Independent  Transmission  Provider  shall 
determine  the  exact  allocation  to  each 
Customer  and  will  file  procedures  for 
determining  the  allocation  of  the  revenue 
surplus  to  each  Customer.) 

4.6    Disposition  of  Other  Real-Time 
Revenue  Surplus  or  Deficit;  The  Independent 
Transmission  Provider  shall  calculate,  for 
each  Operating  Day,  Ihe  interval  of  the  Real- 
Time  Market,  and  the  net  revenue  surplus  or 
deficit  from  the  operation  of  the  Real-Time 
Market  (defined  as  the  difference  between  Ihe 
revenues  collected  from  all  sources  and  all 
payment  made  to  all  sources,  excluding  the 
surplus  for  losses  calculated  pursuant  to 
Section  G.4.5).  The  Independent 
Transmission  Provider  shall  allocate  the 
revenue  surplus  or  deficit  for  the  Operating 
Day  to  the  Transmission  Owners.  [The 
Independent  Transmission  Provider  shall  file 
procedures  for  determining  the  allocation  of 
the  surplus  or  deficit  to  Transmission 
Owners.) 

5.  Real-Time  Market  for  Regulation 

5.1     General:  The  Transmission  Provider 
may  require  additional  Regulation  capability 
in  response  to  system  conditions  in  the 
Operating  Day.  The  Real-Time  Market  for 
Regulation  establishes  clearing  prices  and 
settlement  rules  for  eligible  Suppliers  of 
Regulation  that  have  offered  Regulation 
capacity  following  the  close  of  the  Day- 
Ahead  Market.  The  Transmission  Provider 
shall  procure  Regulation  in  this  market  on 
behalf  of  Purchasers  who  choose  not  to  Self- 
supply  or  purchase  through  bilateral 
contracts.  Both  Generation  and  Load  may  to 
provide  Regulation  in  the  Real-Time  Market 
if  they  meet  criteria  for  eligibility. 
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5.2  Independent  Transmission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (viii)  for  the  Real-Time  Market 
for  Regulation.  The  rules  governing  these 
services  are  contained  in  this  section: 

(i)  Establish  and  post  on  its  OASIS  criteria 
and  requirements  in  accord  with  local 
reliability  authority  rules  and  NERC 
guidelines  such  that  there  is  sufficient 
provision  of  Regulation  in  the  Real-Time 
Dispatch. 

(ii)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Regulation  in  the 
Real-Time  Market. 

(iii)  Provide  Base  Point  Signals  to 
Generators  providing  Regulation  to  direct  the 
Generator's  output. 

(iv)  Establish  and  post  on  its  OASIS  the 
Bid  data  requirements  and  rules  and  provide 
the  market  functions  required  for 
determination  of  hourly  Real-Time 
Regulation  Market  Clearing  Prices  and 
selection  of  Real-Time  Regulation  Market 
Suppliers.  Establish  how  the  pricing  rules 
and  selection  procedures  will  be  modified  in 
the  event  of  a  shortage  of  Regulation  capacity 
during  the  Operating  Day. 

(v)  Monitor  the  Suppliers'  performance  to 
ensure  that  they  provide  Regulation  Service 
as  required. 

(vi)  Establish  and  post  on  its  OASIS  the 
rules  for  determination  of  any  Additional 
Payments  necessary  to  support  efficient 
operations  of  the  Real-Time  Regulation 
Market  and/or  the  efficient  operation  of  other 
Real-Time  Markets. 

(vii)  Provide  the  Settlement  functions 
associated  with  purchase  and  sale  of 
Regulation  in  the  Real-Time  Market. 

(viii)  Post  the  Real-Time  Regulation  Market 
Clearing  Prices. 

5.3  Purchaser  Rules  and  Obligations 

(i)  Market  Participants  with  a  Regulation 
Requirement  may  fulfill  their  requirement  by 
(1)  self-scheduling  an  eligible  Generator  or 
Demand-Side  Resource,  (2)  a  bilateral 
contract  with  an  eligible  Supplier,  or  (3) 
purchasing  from  the  Regulation  Market. 

(ii)  Self-suppliers  and  purchasers  of 
Regulation  through  Bilateral  Contract  must 
provide  data  on  location  and  physical 
capabilities  of  the  Generator  or  Supplier 
providing  Regulation  (see  Section  4.2). 

5.4    Supplier  Rules  and  Obligations 
5.4.1    Eligibility  to  Supply 

(i)  Suppliers  of  Regulation  may  only  use 
Generators  and/or  Load  that  are  electrically 
within  the  Independent  Transmission 
Provider's  Service  Area. 

(ii)  Suppliers  of  Regulation  may  only  use 
Generators  and/or  Load  that  are  able  to 
respond  to  AGC  Base  Point  Signals  sent  by 
the  Independent  Transmission  Provider 
pursuant  to  the  Independent  Transmission 
Provider  Procedures. 

(iii)  Suppliers  of  Regulation  may  only  use 
Generators  and/or  Load  that  meet 
Independent  Transmission  Provider 
standards  for  Generator  performance. 

(iv)  Suppliers  of  Regulation  shall  not  use. 
contract  to  provide,  or  otherwise  commit  the 
capability  that  is  designated  to  provide 
Regulation  to  provide  Energy  or  Spinning 
Reserve  to  any  party  other  than  the 
Independent  Transmission  Provider. 


(v)  Suppliers  of  Regulation  shall  provide 
the  Bid  information  specified  in  Section  4.2. 

(vi)  Suppliers  of  Real-Time  Regulation  may 
not  re-submit  capacity  selected  for  Energy  in 
the  Day- Ahead  Market.  Suppliers  of  Real- 
Time  Regulation  may  lower  the  Bid  Price  of 
capacity  selected  for  Energy  in  the  Day- 
Ahead  Market. 

5.4.2  Specification  of  Bids 

Suppliers  of  Regulation  must  provide  the 
following  Bid  information: 

(i)  Availability  Bid  price  ($/MWh). 

(ii)  Regulation  Capability  (MW)  of  the 
Generator  supplying  Regulation. 

(iii)  Response  Rate  (MW/Minute)  of  the 
Generator  supplying  Regulation. 

(iv)  Upper  and  Lower  Regulation  Limits 
(MW). 

(v)  Hours  of  availability  to  provide 
Regulation. 

(vi)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider. 

5.4.3  Bidding  and  Scheduling  Process 

(i)  Bids  rejected  by  the  Independent 
Transmission  Provider  in  the  Day-Ahead 
Market  may  be  modified  and  resubmitted 
into  the  Real-Time  Market  by  the  Supplier  to 
the  Independent  Transmission  Provider.  [The 
Independent  Transmission  Provider  Tariff 
will  provide  Procedures). 

(ii)  Bids  in  the  Day^Ahead  Market  that  are 
not  accepted  by  the  Independent 
Transmission  Provider  shall  be  automatically 
considered  for  the  Real-Time  Market,  unless 
withdrawn  by  the  Supplier, 
(iii)  If  a  Supplier  reduces  its  available  MW 
-  subsequent  to  being  scheduled  to  provide 
Regulation  or  Operating  Reserves  (either  Dayr 
Ahead  or  in  a  Supplemental  Commitment), 
and  if  it,  as  a  result,  can  no  longer  provide 
both  the  amount  of  Energy  it  was  scheduled 
to  provide  Day-Ahead  and  the  amount  of 
Regulation  and  Operating  Reserves  it  was 
scheduled  to  provide,  the  Independent 
Transmission  Provider  will  first  reduce  the 
amount  of  Operating  Reserves  it  is  scheduled 
to  provide,  and  then  will  reduce  the  amount 
of  Regulation  it  is  scheduled  to  provide,  until 
the  total  amount  of  Energy,  Regulation  and 
Operating  Reserves  it  is  scheduled  to  provide 
is  equal  to  its  available  MW  (or  until  it  is  no 
longer  scheduled  to  provide  Regulation  or 
Operating  Reserves). 

5.5    Calculation  of  Market  Clearing  Price: 
The  Independent  Transmission  Provider 
shall  calculate  a  Market  Clearing  Price  for  the 
Real-Time  Market  for  Regulation,  using  the 
following  methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Regulation  Price  for 
each  Supplier  based  on  the  sum  of  the 
Supplier's  Availability  Bid  and  its  Real-Time 
Unit-Specific  Opportunity  Cost  (as  defined 
below).  The  Real-Time  Regulation  Market 
Clearing  Price  shall  be  the  higher  of  (i)  the 
highest  Supplier  Regulation  Price  needed  to 
meet  the  Independent  Transmission 
Provider's  Regulation  Requirement  for  each 
Dispatch  Interval,  or  (ii)  the  highest  Market 
Clearing  Price  in  Dispatch  Interval  for 
Spinning  Reserves  or  Supplemental  Reserves. 

The  Unit-Specific  Opportimity  Costs  of  a 
Resource  for  bidding  to  sell  Regulation  shall 
be  equal  to  the  product  of: 

(i)  the  deviation  of  the  Regulation  set  point 
of  the  Generator  that  is  required  to  provide 


Regulation  fi-om  the  Resource's  output  level ' 
if  it  had  been  scheduled  or  dispatched  in 
economic  merit  order  to  provide  Energy, 
times 

(ii)  the  greater  of  (a)  the  $/MWh  difference 
between  the  Real-Time  Energy  LMP  at  the 
generation  bus  for  the  Resource  and  the  Real- 
Time  Bid  price  for  Energy  from  the  Resource 
(at  the  megawatt  level  of  the  Regulation  set 
point  for  the  Resource)  in  the  Real-Time 
Energy  Market  or  (b)  zero. 

5.6    Calculation  of  Additional  Payments 
and  Charges 

5.6.1  Bid  Revenue  Sufficiency  Guarantee: 
Resources  scheduled  for  Regulation  in  the 
Real-Time  Market  are  eligible  for  the  Bid 
Revenue  Sufficiency  Guarantee,  pursuant  to 
Section  G.2.3. 

5.6.2  Failure  to  Provide  Regulation  in  . 
Real-Time:  The  Independent  Transmission 
Provider  shall,  if  a  Resource  providing 
Regulation  Service  trips  off  line,  immediately 
attempt  to  re-establish  a  supply  for  the 
remainder  of  that  Resource's  commitment. 
Any  additional  cost  incurred  by  the 
Independent  Transmission  Provider  as  a 
result  of  covering  the  defaulting  Resource's 
remaining  commitment  shall  be  reimbursed 
to  the  Independent  Transmission  Provider  by 
the  defaulting  Supplier.  If  the  Availability 
payment  for  the  replacement  Regulation 
Service  decreases,  the  Independent 
Transmission  Provider  shall  not  pay  the 
defaulting  Supplier  the  difference  in  cost. 

5.6.3  Other  Payments  and  Charges:  [The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Real-Time  Markets  for  Regulation.) 

5.7    Market  Rules  for  Shortages  or 
Emergencies 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specification  of  quantities 
and  calculation  of  prices,  in  the  event  of  a 
shortfall  in  the  required  system  requirements 
for  Regulation  in  the  Real-Time  Market.  The 
market  rules  shall  be  in  accord  with  regional 
,or  local  reliability  authority  rules  and 
procedures  and  NERC  guidelines.) 

5.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  purchases  and  sales  of 
Regulation  in  the  Real-Time  Market  for 
Regulation  pursuant  to  Sections  5.8.  land 
5.8.2. 
5.8.1    Payments  by  Purchasers 

(i)  The  Independent  Transmission  Provider 
shall  calculate  the  total  obligation  for 
Regulation  for  each  Load-Serving  Entity  for 
each  hour  of  the  Operating  Day.  The  total 
hourly  obligation  for  each  Load-Serving 
Entity  in  an  Operating  Day  shall  equal  the 
product  of  (a)  the  total  Regulation 
requirement  for  the  Independent 
Transmission  Provider's  Service  Area  for  the 
hour  of  the  Operating  Day  and  (b)  the  ratio 
of  (1)  the  Load-Serving  Entity's  total  actual 
Load  in  the  hour  to  (2)  the  total  actual  Load 
in  the  Independent  "Transmission  Provider's 
Service  Area  in  the  hour  of  the  of  the 
Operating  Day.  The  net  obligation  for 
Regulation  of  a  Load-Serving  Entity  in  an 
hour  of  the  Operating  Day  shall  be  equal  to 


Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002  /  Proposed  Rules  "55565 


the  greater  of  (a)  the  Load-Serving  Entity's 
total  obligation  minus,  the  amount  of 
Regulation  that  it  has  Self-Supplied  in  the 
Day-Ahead  Market  or  (b)  zero. 

(ii)  For  each  hour  of  the  Operating  Day, 
each  Load-Serving  Entity  shall  be  charged  an 
amount  equal  to  the  product  of  (1)  the 
aggregate  net  amount  paid  by  the 
Independent  Transmission  Provider  in  the 
Day- Ahead  and  Real-Time  Markets  to 
procure  Regulation  for  the  hour,  and  (2)  the 
ratio  of  (a)  the  Load-Serving  Entity's  net 
obligation  for  Regulation  in  the  hour  to  (b) 
the  sum  of  the  net  obligations  for  Regulation 
of  all  Load-Serving  Entities  in  the 
Independent  Transmission  Provider's  Service 
Area  in  the  hour. 

5.8.2    Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  Suppliers  the  Real-Time  Regulation 
Market  Clearing  Price  times  the  quantity 
(MW)  of  Regulation  capability. 

(ii)  The  Independent  Transmission 
Provider  shall  pay  Suppliers  any  Additional 
Payments  necessary  to  provide  Real-Time 
Regulation  in  accord  with  efficient  market 
operations. 

5.9    Monitoring  Suppliers  and  Generators 

(i)  The  Independent  Transmission  Provider 
may  establish: 

(1)  Resource  performance  measurement 
criteria; 

(2)  Procedures  to  disqualify  Suppliers 
using  Resources  that  consistently  fail  to  meet 
such  criteria;  and 

(3)  Procedures  to  re-qualify  disqualified 
Suppliers,  which  may  include  a  requirement 
to  first  demonstrate  acceptable  performance 
for  a  time. 

(ii)  The  Independent  Transmission 
Provider  shall  establish  and  implement  a 
Performance  Tracking  System  to  monitor  the 
performance  of  Resources  that  provide 
Regulation  Service. 

(iii)  Payments  by  the  Independent 
Transmission  Provider  to  each  Supplier  of 
Regulation  Service  may  be  based  on  the 
Resource's  performance  with  respect  to  the 
performance  indices.  Suppliers  that  fail  to 
perform  at  a  level  consistent  with  these 
indices  may  forfeit  all  or  a  substantial  portion 
of  their  Availability  payments,  which  would 
otherwise  be  payable  for  the  subject  hour. 
Suppliers  that  consistently  fail  to  perform 
adequately  may  be  disqualified  by  the 
Independent  Transmission  Provider, 
pursuant  to  Independent  Transmission 
Provider  Procedures.  [The  Independent 
Transmission  Provider  would  include  such 
procedures  in  this  section.) 

6.    Real-Time  Market  for  Operating 
Reserve — Spinning  Reserve 

6.1    General:  The  Transmission  Provider 
may  require  additional  Spinning  Reserves 
capability  in  response  to  system  conditions 
in  the  Operating  Day.  The  Real-Time  Market 
for  Spirming  Reserve  establishes  clearing 
prices  and  settlement  rules  for  eligible 
Suppliers  of  Spinning  Reserve  that  have 
offered  Spiiming  Reserve  capacity  to  the 
market.  The  Transmission  Provider  shall 
procure  Regulation  in  this  market  on  behalf 
of  Purchasers  who  choose  not  to  Self-supply 
or  purchase  through  Bilateral  Contracts.  Both 


Generation  and  Load  may  Bid  to  provide 
Spinning  Reserve  in  the  Real-Time  Market  if 
they  meet  criteria  for  eligibility. 

6.2     Independent  Tran.smission  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (viii)  for  the  Real-Time  Market 
for  Spinning  Reserve.  The  rules  governing 
these  services  are  contained  in  this  section: 

(i)  Establish  and  post  on  its  OASIS 
Spinning  Reserve  criteria  and  requirements 
in  accord  with  local  reliability  authority  rules 
and  NERC  guidelines. 

(ii)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Spinning  Reserve  in 
the  Real-Time  Market. 

(iii)  Establish  and  post  on  its  OASIS 
minimum  technical  requirements  and 
performance  standards  for  a  Generator  and/ 
or  Load  to  provide  Spinning  Reserve. 

(iv)  Establish  and  post  on  its  OASIS  the 
Bid  data  requirements  and  rules  and  provide 
the  market  functions  required  for 
determination  of  hourly  Real-Time  Spinning 
Reserve  Market  Clearing  Prices  and  selection 
of  Real-Time  Spinning  Reserve  Market 
Suppliers.  It  shall  make  this  selection  with 
the  objective'of  minimizing  the  cost  of 
meeting  Load  and  providing  all  necessary 
Ancillary  Services  in  that  hour.  Establish 
how  the  pricing  rules  and  selection 
procedures  will  be  modified  in  the  event  of 
a  shortage  of  Spinning  Reserve  capacity 
during  the  Operating  Day. 

(v)  Establish  and  post  on  its  OASIS  the 
rules  for  determination  of  any  Additional 
Payments  necessary  to  support  efficient 
operations  of  the  Real-Time  Spinning 
Reserve  Market  and/or  the  efficient  operation 
of  other  Real-Time  Markets. 

(vi)  Provide  the  Settlement  functions 
associated  with  purchase  and  sale  of 
Spinning  Reserve  in  the  Real-Time  Market. 

(vii)  Post  the  Real-Time  Spinning  Reserve 
Market  Clearing  Prices. 

6.3    Purchaser  Rules  and  Obligations 

6.3.1     Market  Participants  with  a  Spinning 
Reserve  Requirement  may  fulfill  their 
requirement  by 

(i)(l)  self-supplying  an  eligible  Generator 
or  Demand-Side  Resource;  (2)  a  bilateral 
contract  with  an  eligible  Supplier;  or  (3) 
purchasing  from  the  Spinning  Reserve 
Market. 

(ii)  Self-suppliers  and  purchasers  of 
Spinning  Reserve  through  Bilateral  Contract 
must  provide  data  on  location  and  physical 
capabilities  of  the  Generator  or  Supplier 
providing  Spinning  Reserve  (see  Section  4.2) 

6.4    Supplier  Rules  and  Obligations: 
Suppliers  whose  Generators  or  demand  side 
Resources  have  not  been  scheduled  to 
provide  Spinning  Reserve  and  which  still 
have  Capacity  that  is  synchronized  with  the 
grid  and  has  not  been  committed  for  use  in 
any  other  way  may  submit  Bids  to  provide 
Spinning  Reserve  to  the  Independent 
Transmission  Provider. 

6.4.1    Eligibility  to  Supply 

(i)  Suppliers  of  Spinning  Reserve  may  otily 
use  Generators  and/or  Load  that  are 
electrically  within  the  Independent 
Transmission  Provider's  Service  Area. 

(ii)  Suppliers  of  Spinning  Reserve  may 
only  use  Generators  and/or  Load  that  meet 


Independent  Transmission  Provider 
standards  for  Generator  performance 

(iii)  Suppliers  may  not  (onlract  to  provide, 
or  otherwise  commit  any  Capacity  from  a 
Generator  thai  has  been  scheduled  to  operate 
or  to  provide  Operating  Reserves,  in  either 
the  Day-Ahead  commitment  or  any 
supplemental  commitment  conducted  h\  the 
Independent  Transmission  Provider. 

(iv)  Suppliers  of  Spinning  Reser\'e  shall 
not  use,  contract  to  provide,  or  otherwi.se 
commit  the  capability  that  is  designated  to 
provide  Spinning  Reser\'e  to  provide  Energy, 
Regulation  or  Supplemental  Reserve  to  any 
party  other  than  the  Independent 
Transmission  Provider.  Suppliers  may  enter 
into  alternate  sales  arrangements  utilizing 
any  capacity  that  has  not  been  scheduled  to 
operate  or  to  provide  Operating  Reserves. 

(v)  Suppliers  of  Spinning  Reser\e  shall 
.  provide  the  Bid  information  specified  in 
Section  4.2. 

(vi)  Suppliers  may  not  increase  the  Energy 
Bids  made  for  the  portions  of  those 
Generators  that  have  been  scheduled  Day- 
Ahead  to  provide  Spinning  Reserve. 

(vii)  Suppliers  selected  for  Spinning 
Reserve  in  the  Day- A  head  Market  may  not  re- 
submit that  capacity  at  a  higher  price  into  the 
Real-Time  Market  for  Spinning  Reserve.  Thev 
may  lower  the  Bid  Price  of  the  capacity  not 
selected  Day-Ahead  to  ensure  selection  in  the 
Real-Time  Market. 

6.4.2     Specification  of  Bids:  Suppliers  of 
Spinning  Reserve  must  provide  the  following 
Bid  information: 

(i)  Response  Rate  (MW/Minule)  of  the 
Generator  supplying  Spinning  Reserve. 

(ii)  Hours  of  availability  to  provide 
Spinning  Reserve. 

(iii)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider. 

6.5    Calculation  of  Market  Clearing  Price 

6.5.1     Methodology  for  Calculation  of 
Prices:  The  Independent  Transmission 
Provider  shall  calculate  a  Market  Clearing 
Price  for  the  Real-Time  Market  for  Spinning 
Reserve,  using  the  following  methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Spinning  Reserve 
Price  for  each  Supplier  based  on  its  Real- 
Time  Unit-Specific  Opportunity  Cost  (as 
defined  below).  The  Real-Time  Spinning 
Reserve  Market  Clearing  Price  shall  be  the 
higher  of  (i)  the  highest  Supplier  Spinning 
Reserve  Price  for  each  Dispatch  Interval 
needed  to  meet  the  Independent 
Transmission  Provider's  Spinning  Reserve 
Requirement,  or  (ii)  the  highest  Market 
Clearing  Price  in  the  Dispatch  Interval  for 
Supplemental  Reserves. 

"The  Unit-Specific  Opportunity  Costs  of  a 
Resource  Bidding  to  sell  Spinning  Reserve 
shall  be  equal  to  the  product  of: 

(i)  the  deviation  of  the  set  point  (MWh)  of 
the  Generator  that  is  required  to  provide 
Spinning  Reserve  from  the  Resource's  output 
level  if  it  had  been  scheduled  or  dispatched 
in  economic  merit  order  to  provide  Energy, 
times 

(ii)  the  greater  of  (a)  the  $/MWh  difference 
between  the  Real-Time  Energy  LMP  at  the 
generation  bus  for  the  Resource  and  the  Bid 
price  for  Energy  from  the  Resource  (at  the 
megawatt  level  of  the  Spinning  Reserve  set 
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point  for  the  Resource)  in  the  Real-Time 
Energy  Market  or  (b)  zero. 

6.5.2  Calculation  of  Zonal  or  Locational 
Prices:  Separate  Real-Time  Spinning  Reserve 
Market  Clearing  Prices  will  be  calculated  for 
Spinning  Reserve  located  in  each  distinct 
Reserve  Location  for  which  there  is  a 
separate  Spiiming  Reserve  requirement. 
When  there  are  no  binding  transmission 
constraints  between  Reserve  Locations,  the 
Real-Time  Spinning  Reserve  Market  Clearing 
Price  shall  be  the  same  in  each  of  the 
locations. 

6.5.3  Transmission  for  Operating 
Reserves.  A  Supplier  located  outside  of  a 
particular  Reserve  Location  may  provide 
Spinning  Reserves  if  the  necessary 
transmission  arrangements  to  deliver  Energy 
from  the  Supplier's  capacity  to  the  Reserve 
Location  are  made.  The  cost  of  any 
transmission  service  would  have  to  be 
included  in  evaluating  the  total  cost  of 
Operating  Reserves. 

Suppliers  scheduled  for  Spiiming  Reserve 
shall  not  receive  Opportunity  Cost  payments 
for  capacity  that  was  not  available  to  be 
scheduled  to  generate  Energy. 
6.6    Calculation  of  Additional  Payments  and 
Charges 

6.6.1  Bid  Revenue  Sufficiency  Guarantee: 
Resources  scheduled  for  Spinning  Reserve  in 
the  Real-Time  Market  are  eligible  for  the  Bid 
Revenue  Sufficiency  Guarantee,  pursuant  to 
Section  G.2.3. 

6.6.2  Failure  to  Perform  in  Real-Time: 
When  reserve  is  activated,  the  Independent 
Transmission  Provider  shall  measure  actual 
performance  against  expected  performance 
and  may  charge  financial  penalties  to 
Suppliers  of  Spinning  Reserve  which  fail  to 
perform  in  accordance  with  their  accepted 
Bids.  (The  bidependent  Transmission 
Provider  may  file  penalties.] 

6.6.3  Other  Payments  and  Charges:  [The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Real-Time  Markets  for  Spinning  Reserves.) 

6.7  Market  Rules  for  Shortages  or 
Emergencies 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specification  of  quantities, 
calculation  of  market  clearing  prices,  and 
determination  of  out  of  market  payments  in 
the  event  of  a  shortfall  in  the  required  system 
requirements  for  Spinning  Reserves  due  to  a 
shortage  of  available  capacity  or  an 
Emergency.] 

(ii)  In  the  event  of  a  shortfall  of  total 
capacity  available  for  Operating  Reserves  in 
the  Real-Time  Market,  the  Independent 
Transmission  Provider  shall  first  reduce  the 
amount  of  Supplemental  Reserve  that  is 
procured,  followed  by  the  amount  of 
Supplemental  Reserve,  followed  by  the 
amount  of  Spinning  Reserve. 

6.8  Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  purchases  of  Spinning  Reserves 
and  sales  of  Spinning  Reserve  in  the  Real- 
Time  Market  for  Spinning  Reserve  pursuant 
to  Sections  6.8.1  and  6.8.2. 


6.8.1    Payments  by  Purchasers 

(i)  The  Independent  TransmissiQD  Provider 
shall  calculate  the  total  obligation  for 
Spinning  Reserve  for  each  Load-Serving 
Entity  for  each  hour  of  the  Operating  Day. 
The  hourly  total  obligation  of  each  Load- 
Serving  Entity  in  an  Operating  Day  shall 
equal  the  product  of  (a)  the  total  Spinning 
Reserve  Requirement  for  the  Independent 
Transmission  Provider's  Service  Area  for  the 
hour  of  the  Operating  Day  and  (b)  the  ratio 
of  (1)  the  Load-Serving  Entity's  total  actual 
Load  in  the  hour  to  (2)  the  total  actual  Load 
in  the  Independent  Transmission  Provider's 
Service  Area  in  the  hour  of  the  Operating 
Day.  The  net  obligation  for  Spiiming  Reserve 
of  a  Load-Serving  Entity  in  an  hour  of  the 
Operating  Day  shall  be  equal  to  the  greater 
of  the  Load-Serving  Entity's  total  obligation 
minus  the  amount  of  Spinning  Reserve  that 
is  Self-Supplied  in  the  Day-Ahead  Market  or 
(b)  zero. 

(ii)  For  each  hour  of  the  Operating  Day, 
each  Load-Serving  Entity  shall  be  charged  an 
amount  equal  to  the  product  of  (1)  the 
aggregate  net  amount  paid  by  the 
Independent  Transmission  Provider  in  the 
Day-Ahead  and  Real-Time  Markets  to 
procure  Spinning  Reserve  for  the  hour  and 
(2)  the  ratio  of  the  Load-Serving  Entity's  net 
obligation  for  Spinning  Reserve  in  the  hour 
to  the  sum  of  the  net  obligations  for  Spinning 
Reserve  of  all  Load-Serving  Entities  in  the 
Independent  Transmission  Provider's  Service 
Area  in  the  hour. 

6.8.2  Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  each  Supplier  selected  to  provide 
more  Spinning  Reserve  in  an  hour  than  it 
was  scheduled  Day-Ahead  the  Real-Time 
Spinning  Reserve  Market  Clearing  Price  at  its 
location,  multiplied  by  the  amount  (MW)  of 
Spinning  Reserve  that  Supplier  provided  that 
was  in  excess  of  the  amount  scheduled  to  be 
provided  Day-Ahead,  if  any. 

6.8.3  Payments  by  Suppliers 

(i)  The  Supplier  shall  pay  the  Independent 
Transmission  Provider  for  any  Spinning 
Reserve  that  it  was  scheduled  Day-Ahead  to 
provide  in  an  hour  but  did  not  provide.  The 
payment  will  be  the  Real-Time  Spinning 
Reserve  Market  Clearing  Price  at  its  location, 
multiplied  by  the  amount  (MW)  of  scheduled 
Spinning  Reserve  that  Supplier  did  not 
provide. 

(ii)  The  Supplier  shall  pay  the  Independent 
Transmission  Provider  any  Additional 
Payments  associated  with  failure  to  perform 
according  to  its  Real-Time  schedule, 
pursuant  to  Section  6.6. 

6.9    Failure  to  Provide  Operating 
Reserves:  If  a  Supplier  reduces  its  available 
capacity  subsequent  to  being  scheduled  to 
provide  Regulation  Service  or  Operating 
Reserves  (either  Day- Ahead  or  in  a 
commitment  of  Replacement  Reserves),  and 
if  the  Independent  Transmission  Provider 
must,  as  a  result,  reduce  the  amount  of 
Operating  Reserves  that  Supplier  is 
scheduled  to  provide  in  accordance  with  this 
Tariff,  the  Independent  Transmission 
Provider  will  first  reduce  the  lowest  quality 
Supplemental  Reserve  that  Generator  is 
scheduled  to  provide. 


If  it  is  still  necessary  to  reduce  the  amount 
of  Operating  Reserves  that  Supplier  is 
scheduled  to  provide,  the  Independent 
Transmission  Provider  will  reduce  the     • 
amoimt,  in  order  of  quality,  of  the  higher 
quality  Supplement^  Reserves  that 
Generator  is  scheduled  to  provide. 

Finally,  if  it  is  still  necessary  to  reduce  the 
amount  of  Operating  Reserves  that  Supplier 
is  scheduled  to  provide,  the  Independent 
Transmission  Provider  jwill  reduce  the 
amount  of  Spiiming  Reserve  that  Generator  is 
scheduled  to  provide. 

If  a  Supplier  scheduled  Day-Ahead  to 
provide  Operating  Reserves  trips  off-line  and 
consequently  is  imable  to  provide  Spinning 
Reserve,  or  if  the  amount  of  Operating 
Reserves  a  Supplier  is  scheduled  to  provide 
is  decreased  due  to  a  reduction  in  that 
Supplier's  capacity,  it  shall  be  charged  the 
Real-Time  Operating  Reserve  price  at  its 
location  in  each  hour  for  the  relevant 
category  of  Operating  Reserves  applied  to  the 
reduction  in  ihe  amount  of  Operating 
Reserves  it  was  scheduled  Day-Ahead  to 
provide  at  that  location. 

If  the  Independent  Transmission  Provider 
calls  for  a  Supplier  of  any  category  of 
Operating  Reserves  (other  than  a  Supplier 
that  has  previously  tripped  off-line)  to 
generate  Energy  with  part  or  all  of  the 
capacity  that  the  Independent  Transmission 
Provider  has  scheduled  to  provide  any 
category  of  Operating  Reserves,  and  that 
Supplier  fails  to  provide  the  amount  of 
Energy  requested  by  the  Independent 
Transmission  Provider  writhin  the  time 
applicable  for  the  scheduled  Operating 
Reserves,  the  Independent  Transmission 
Provider  shall: 

(i)  not  pay  the  non-performing  Supplier  for 
any  shortfall  in  the  amount  of  Eneigy 
provided; 

(ii)  charge  the  Supplier  for  any  shortfall  in 
the  amount  of  Energy  provided;  at  the  Real- 
Time  LMP  for  Energy  at  that  Supplier's 
location; 

(iii)  charge  the  Supplier  a  regulation 
penalty;  and 

(iv)  reduce  any  Availability  payments  for 
the  scheduled  Operating  Reserves,  and  any 
Opportunity  Cost  payments,  if  applicable, 
that  the  Supplier  would  otherwise  have 
received  for  the  24-hour  billing  period  in 
which  that  Supplier  failed  to  perform  as 
scheduled.  The  Availability  payments  and 
the  Opportunity  Cost  payments,  if  applicable, 
that  the  Supplier  would  have  received  will 
be  calculated  by  multiplying  the  average  ratio 
of  the  amount  of  Energy  supplied  to  the 
amount  of  Energy  scheduled,  during  any 
activation  of  that  Supplier  during  that  24- 
hour  billing  period  by  the  applicable 
Availability  payments  and  Opportunity  Cost 
payments,  if  applicable,  that  the  Supplier 
would  otherwise  have  received. 

If  a  Generator  providing  Operating 
Reserves  has  repeatedly  failed  to  provide 
Energy  when  called  upon  by  the  Independent 
Transmission  Provider,  the  Independent 
Transmission  Provider  may  preclude  that 
Generator  from  providing  Operating  Reserves 
in  the  future.  If  a  specific  Generator  has  been 
precluded  from  supplying  Operating 
Reserves,  the  Independent  Transmission 
Provider  shall  require  that  Generator  to  pass 


a  re-qualification  test  before  accepting  any 
additional  Bids  to  supply  Operating  Reserves 
from  that  Generator. 

7.  Real-Time  Markets  for  Operating 
Reserves — Supplemental  Reserves 

7.1  General:  The  Transmission  Provider 
may  require  additional  Supplemental 
Reserves  capability  in  response  to  system 
conditions  in  the  Operating  Day.  The  Real- 
Time  Markets  for  Supplemental  Reserves 
establish  clearing  prices  and  settlement  rules 
for  eligible  Suppliers  of  Supplemental 
Reserve  that  have  offered  Supplemental 
Reserve  capacity  to  the  market.  The 
Transmission  Provider  shall  procure 
Supplemental  Reserves  for  Purchasers  that 
have  chosen  not  to  Self-supply  or  purchase 
through  Bilateral  Contracts.  Both  Generation 
and  Load  may  Bid  to  provide  Supplemental 
Reserves  in  the  Real-Time  Market  if  they 
meet  criteria  for  eligibility. 

7.2  Independent  Transmissioti  Provider 
Obligations:  The  Independent  Transmission 
Provider  has  the  obligation  to  provide 
services  (i)  to  (vii)  for  the  Real-Time  Markets 
for  Supplemental  Reserves.  The  rules 
governing  these  services  are  contained  in  this 
section: 

(i)  Establish  and  post  on  its  OASIS 
Supplemental  Reserves  criteria  and 
requirements  in  accord  with  local  reliability 
authority  rules  and  NERC  guidelines. 

(ii)  Establish  and  post  on  its  OASIS  rules 
for  eligibility  to  supply  Supplemental 
Reserves  in  the  Real-Time  Market. 

(iii)  Establish  and  post  on  its  OASIS 
minimum  technical  requirements  and 
performance  standards  for  a  Generator  to 
provide  Supplemental  Reserves. 

(iv)  Establish  and  post  on  its  OASIS  the 
Bid  data  requirements  and  rules  and  provide 
the  market  functions  required  for 
determination  of  hourly  Real-Time 
Supplemental  Reserves  Market  Clearing 
Prices  and  selection  of  Real-Time 
Supplemental  Reserves  Market  Suppliers. 
Establish  how  the  pricing  rules  and  selection 
procedures  will  be  modified  in  the  event  of 
a  shortage  of  Supplemental  Reserves  capacity 
during  the  Operating  Day. 

(v)  Establish  and  post  on  its  OASIS  the 
rules  for  determination  of  any  Additional 
Payments  necessary  to  support  efficient 
operations  of  the  Real-Time  Supplemental 
Reserves  and/or  the  efficient  operation  of 
other  Real-Time  Markets. 

(vi)  Provide  the  Settlement  functions 
•associated  with  punJiase  and  sale  of 
Supplemental  Reserves  in  the  Real-Time 
Market. 

(vii)  Post  the  Real-Time  Supplemental 
Reserves  Market  Clearing  Prices. 

7.3    Purchaser  Rules  and  Obligations 

(i)  Market  Participants  with  Supplemental 
Reserves  requirements  may  fulfill  their 
requirement  by  (1)  self-supplying  an  eligible 
Generator  or  Demand-Side  Resource,  (2)  a 
bilateral  contract  with  an  eligible  Supplier,  or 
(3)  purchasing  from  the  Supplemental 
Reserves  Market. 

(2)  Self-suppliers  and  purchasers  of 
Supplemental  Reserves  through  Bilateral 
Contracts  must  provide  data  on  location  and 
physical  capabilities  of  the  Generator  or 
Supplier  providing  Supplemental  Reserve 
(see  Section  4.2). 


7.4    Supplier  Rules  and  Obligations: 

(i)  During  the  day,  Suppliers  that  have  not 
been  scheduled  to  provide  Supplemental 
Reserves  and  which  still  have  capacity  that 
has  not  been  committed  for  use  in  any  other 
way  may  submit  Bids  to  provide 
Supplemental  Reserves  to  the  Independent 
Transmission  Provider. 

(ii)  The  Real-Time  Bids  may  differ  from 
Bids  that  were  made  by  those  Suppliers  in 
the  Day- Ahead  commitment  subject  to 
possible  Bid  restrictions  imposed  to  mitigate 
market  power. 

(iii)  Suppliers  Bidding  to  supply 
Supplemental  Reserves  that  have  not  already 
been  scheduled  to  provide  Supplemental 
Reserves  may  change  thefr  Real-Time  Bids 
from  one  hour  to  the  next  subject  to  possible 
Bid  restrictions  imposed  to  mitigate  market 
power. 

(iv)  The  Independent  Transmission 
Provider  shall  notify  each  Supplier  of 
Supplemental  Reserves  that  has  been 
scheduled  in  the  Real-Time  dispatch  of  the 
amoimt  of  Supplemental  Reserves  it  must 
provide.  Any  Supplier  whose  Bid  to  provide 
Supplemental  Reserves  is  accepted  by  the 
Independent  Transmission  Provider  in  the 
Real-Time  dispatch  must  make  its  Generators 
or  demand  side  Resources  available  for 
dispatch  by  the  Independent  Transmission 
Provider.  Suppliers  of  Supplemental 
Reserves  shall  respond  to  direction  by  the 
Independent  Transmission  Provider  to 
activate. 

7.4.1    Eligibility  to  Supply 

(i)  Subject  to  Independent  Transmission 
Provider  requirements.  Suppliers  of 
Supplemental  Reserves  may  use  Generators 
and/or  Load  that  are  electrically  within  or 
outside  the  Independent  Transmission 
Provider's  Service  Area. 

(ii)  Suppliers  of  Supplemental  Reserve  may 
only  use  Generators  and/or  Load  that  meet 
Independent  Transmission  Provider 
standards  for  Generator  performance. 

(iii)  Suppliers  of  Supplemental  Reserves 
shall  not  use,  contract  to  provide,  or 
otherwise  commit  the  capability  that  is 
designated  to  provide  Supplemental  Reserves 
to  provide  Energy,  Regulation  or  Spinning 
Reserve  to  any  party  other  than  the 
Independent  Transmission  Provider. 

(iv)  Suppliers  of  Supplemental  Reserves 
shall  provide  the  Bid  information  specified 
in  Section  4.2. 

(v)  Suppliers  may  not  use,  contract  to 
provide  or  otherwise  commit  any  capacity  on 
any  Resource  that  has  been  scheduled  to 
provide  Supplemental  Reserves  in  the  Day- 
Ahead  commitment  or  in  the  Real-Time 
.  dispatch. 

7.4.2    Specification  of  Bids:  Suppliers  of 
Supplemental  Reserves  must  provide  the 
following  Bid  information: 

(i)  Response  Rate  (MW/Minute)  of  the 
Generator  supplying  Supplemental  Reserve. 

(ii)  Hours  of  availability  to  provide 
Supplemental  Reserve. 

(iii)  Any  additional  physical  data  required 
by  the  Independent  Transmission  Provider. 

7.5    Calculation  of  Market  Clearing  Price  for 
Supplemental  Reserve 

7.5.1    Methodology  for  Calculation  of 
Prices:  The  Independent  Transmission 


Provider  shall  calculate  a  Market  Clearing 
Price  for  each  Real-Time  Market  for 
Supplemental  Reserves,  using  the  following 
methodology. 

The  Independent  Transmission  Provider 
shall  establish  a  Supplier  Supplemental 
Reserve  Price  for  each  Supplier  based  on 
Unit-Specific  Opportunity  Cost  (as  defined 
below).  The  Real-Time  Supplemental  Reserve 
Market  Clearing  Price  shall  be  the  higher  of 
(i)  the  highest  Supplier  Supplemental 
Reserve  Price  needed  to  meet  the 
Independent  Transmission  Provider's 
Supplemental  Reserve  Requirement  for  each 
Dispatch  Interval,  or  (ii)  the  Market  Clearing 
Price  in  any  Dispatch  Interval  for  any  lower 
quality  Supplemental  Reserve. 

The  Unit-Specific  Opportimity  Costs  of  a 
Resource  Bidding  to  sell  Supplemental 
Reserve  in  each  Dispatch  Interval  shall  be 
equal  to  the  product  of: 

(i)  the  deviation  of  the  set  point  (MWh)  of 
the  Generator  that  is  required  in  order  to 
provide  Supplemental  Reserve  from  the 
Resource's  output  level  if  it  had  been 
scheduled  or  dispatched  in  economic  merit 
order  to  provide  Energy,  times 

(ii)  the  absolute  value  of  the  difference 
between  the  Real-Time  Energy  LMP  at  the 
generation  bus  for  the  Resource  and  the  Bid 
price  for  Energy  from  the  Resource  (at  the 
megawatt  level  of  the  Supplemental  Reserve 
set  point  for  the  Resource)  in  the  Real-Time 
Energy  Market. 

7.5.2  Calculation  of  Zonal  or  Locational 
Prices.  Separate  Real-Time  Supplemental 
Reserve  Market  Clearing  Prices  will  be 
calculated  for  Supplemental  Reserve  located 
in  each  distinct  Reserve  Location  for  which 
there  is  a  separate  Supplemental  Reserve 
requirement.  When  there  are  no  binding 
transmission  constraints  between  Reserve 
Locations,  the  Real-Time  Ancillary  Price  for 
Supplemental  Reserve  shall  be  the  same  in 
each  of  the  locations. 

7.5.3  Transmission  for  Operating 
Reserves.  A  Supplier  located  outside  of  a 
particular  Reserve  Location  may  provide 
Supplemental  Reserve  if  the  necessary 
transmission  arrangements  to  deliver  Energy 
from  the  Supplier's  capacity  to  the  Reserve 
Location  are  made.  The  cost  of  any 
transmission  service  would  have  to  be 
included  in  evaluating  the  total  cost  of 
Operating  Reserves. 

7.6    Calculation  of  Additional  Payments  and 
Charges 

7.6.1  Bid  Revenue  Sufficiency  Guarantee: 
Resources  scheduled  for  Supplemental 
Reserves  in  the  Real-Time  Market  are  eligible 
for  the  Bid  Revenue  Sufficiency  Guarantee, 
pursuant  to  Section  G.2.3. 

7.6.2  Failure  to  Perform  in  Real-Time: 
When  reserve  is  activated,  the  Independent 
Transmission  Provider  shall  measure  actual 
performance  against  expected  performance 
and  shall  charge  financial  penalties  as 
detailed  in  Section  6.9,  to  Suppliers  of 
Reserves  which  fail  to  perform  in  accordance 
with  their  accepted  Bids.  [The  Independent 
Transmission  Provider  may  file  penalties.) 

7.6.3  Exceptions:  Notwithstanding 
anything  to  the  contrary  in  this  Rate 
Schedule,  no  payments  shall  be  made  to  any 
Supplier  providing  Operating  Reserves  for 
reserves  provided  by  that  Supplier  in  excess 
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of  the  amount  of  Operating  Reserves 
scheduled  by  the  Independent  Transmission 
Provider  either  Day-Ahead  or  in  any 
subsequent  schedule. 

The  market  clearing  price  paid  to  Suppliers 
of  any  category  of  Operating  Reserve  shall 
not  be  determined  by  any  Bid  to  supply 
Operating  Reserve  that  has  not  been  accepted 
by  the  Independent  Transmission  Provider. 

7.6.5    Other  Payments  and  Charges:  [The 
Independent  Transmission  Provider  may 
include  in  this  section  market  rules  for  any 
other  payments  or  charges  associated  with 
the  efficient  and  reliable  operations  of  the 
Real-Time  Markets  for  Supplemental 
Reserves.) 

7.7    Market  Rules  for  Shortages  or 
Emergencies: 

(i)  [The  Independent  Transmission 
Provider  may  include  in  this  section  market 
rules,  including  specification  of  quantities, 
calculation  of  market  clearing  prices,  and 
determination  of  out  of  market  payments  in 
the  event  of  a  shortfall  in  the  required  system 
requirements  for  Supplemental  Reserves  due 
to  a  shortage  of  available  capacity  or  an 
Emergency.] 

(ii)  In  the  event  of  a  shortfall  of  total 
capacity  available  for  Supplemental  Reserves 
in  the  Real-Time  Market,  the  Independent 
Transmission  Provider  shall  first  reduce  the 
amotmt  of  any  lower  quality  Supplemental 
Reserve  that  is  procured,  in  order  of  quality, 
followed  by  the  amount  of  higher  quality 
Supplemental  Reserves. 

7.8    Settlement:  The  Independent 
Transmission  Provider  will  provide  timely 
settlement  of  purchases  of  Supplemental 
Reserves  and  sales  of  Supplemental  Reserves 
in  the  Real-Time  Market  pursuant  to  Sections 
7.8.1  and  7.8.2. 

7.8.1    Payments  by  Purchasers 

(i)  The  Independent  Transmission  Provider 
shall  calculate  the  total  obligation  for 
Supplemental  Reserve  for  each  Load-Serving 
Entity  for  each  hour  of  the  Operating  Day. 
The  hourly  totd  obligation  of  each  Load- 
Serving  Entity  in  an  Operating  Day  shall 
equal  the  product  of  (a)  the  total 
Supplemental  Reserve  Requirement  for  the 
Independent  Transmission  Provider's  Service 
Area  for  the  hour  of  the  Operating  Day  and 
(b)  the  ratio  of  (1)  the  Load-Serving  Fntity's 
total  actual  Load  in  the  hour  to  (2)  the  total 
actual  Load  in  the  Independent  Transmission 
Provider's  Service  Area  in  the  hour  of  the 
Operating  Day.  The  net  obligation  for 
Supplemental  Reserve  of  a  Load-Serving 
Entity  in  an  hour  of  the  Operating  Day  shall 
be  equal  to  the  greater  of  the  Load-Serving 
Entity's  total  obligation  minus  the  amount  of 
Supplemental  Reserve  that  is  Self-Supplied 
in  the  Real-Time  Mailcet  or  (b)  zero. 

(ii)  For  each  hour  of  the  Operating  Day, 
each  Load-Serving  Entity  shall  be  charged  an 
amount  equal  to  the  product  of  (1)  the 
aggregate  net  amount  paid  by  the 
Independent  Transmission  Provider  in  the 
Real-Time  Markets  to  procure  Supplemental 
Reserve  for  the  hour  and  (2)  the  ratio  of  the 
Load-Serving  Entity's  net  obligation  for 
Spinning  Reserve  in  the  hour  to  the  sum  of 
the  net  obligations  for  Supplemental  Reserve 
of  all  Load-Serving  Entities  in  the 
Independent  Transmission  Provider's  Service 
Area  In  the  hour. 


7.8.2  Payments  to  Suppliers 

(i)  The  Independent  Transmission  Provider 
shall  pay  each  Supplier  selected  to  provide 
more  Supplemental  Reserve  in  an  hour  than 
it  was  scheduled  Day-Ahead  the  Real-Time 
Supplemental  Reserve  Market  Clearing  Price 
at  its  location,  multiplied  by  the  amount 
(MW)  of  Supplemental  Reserve  that  Supplier 
provided  that  was  in  excess  of  the  amount 
scheduled  to  be  provided  Day-Ahead,  if  any. 

7.8.3  Payments  by  Suppliers 

(i)  The  Supplier  shall  pay  the  Independent 
Transmission  Provider  for  any  Supplemental 
Reserves  that  it  was  scheduled  Day-Ahead  to 
provide  in  an  hour  but  did  not  provide.  The 
payment  will  be  the  Real-Time  Supplemental 
Reserve  Market  Clearing  Price  at  its  location, 
multiplied  by  the  amount  (MW)  of  Day- 
Ahead  scheduled  Supplemental  Reserve  that 
the  Supplier  did  not  provide. 

(ii)  The  Supplier  shall  pay  the  Independent 
Transmission  Provider  any  Additional 
Payments  associated  with  failure  to  perform 
according  to  its  Real-Time  schedule, 
pursuant  to  Section  7.6.3. 

8.  Other  Real-Time  Payments  and  Charges 

8.1     Bid  Revenue  Sufficiency  Guarantee 
Payments  for  Replacement  Reserves 

8.1.1  Payments  to  Suppliers.  The 
Independent  Transmission  Provider  shall 
determine,  on  a  daily  basis,  if  any  Resource 
that  it  has  committed  to  provide  Replacement 
Reserves  for  the  operating  day  pursuant  to 
Section  F.1.8  has  not  recovered  its  Start-up, 
No-load,  and  Energy  Bid  Prices  through 
revenues  in  the  Real-Time  Energy  and 
Ancillary  Services  Markets.  If  the  Start-up, 
No-load,  and  Energy  Bids  over  the  twenty- 
four  (24)  hour  Operating  Day  of  any  such 
Resource  exceed  its  combined  Revenue  from 
the  Real-Time  Markets  for  Energy  and 
Ancillary  Services,  then  that  Resource's 
revenue  shall  be  augmented  by  an  additional 
payment,  called  the  Real-Time  Bid  Revenue 
Sufficiency  Guarantee  payment,  in  the 
amount  of  the  revenue  shortfall. 

8.1.2  Charges  to  Customers.  A  purchase 
of  Real-Time  Energy  is  deemed  to  be  made 
by  any  Customer  whose  actual  Energy 
injections  in  any  hour  of  the  Operating  Day 
is  less  than  its  injections  scheduled  for  that 
hour  in  the  Day- Ahead  Market,  and  by  any 
Customer  whose  actual  Energy  withdrawals 
in  any  hour  in  the  Operating  Day  exceed  its 
withdrawals  scheduled  for  that  hour  in  the 
Day-Ahead  Market.  All  uninstructed 
purchases  of  Real-Time  Energy,  i.e.,  Real- 
Time  Energy  purchased  by  a  Customer 
without  being  instructed  to  do  so  by  the 
Independent  Transmission  Provider,  shall  be 
subject  to  a  Replacement  Reserves  charge. 
The  Independent  Transmission  Provider 
shall  calculate  Replacement  Reserves  charges 
for  the  Operating  Day  as  follows.  The 
Independent  Transmission  Provider  shall 
calculate  the  sum  of  all  uninstructed 
purchases  of  Real-Time  Energy  over  the 
Operating  Day  and  shall  compare  that  sum  to 
the  aggregate  MWhs  of  Replacement  Reserves 
that  it  committed  over  the  Operating  Day 
pursuant  to  Section  F.1.8. 

(i)  If  the  sum  of  all  uninstructed  purchases 
of  Real-Time  Energy  greater  than  or  equal  to 
the  aggregate  MWhs  of  Replacement  Reserves 


committed  over  the  Operating  Day,  then  the 
Replacement  Reserve  charge  for  each 
Customer  i  shall  be  calculated  as: 
Replacement  Reserve  charge  for  Customer  i  = 

(P/U)  X  u,: 
where: 
P  is  the  sum  of  the  aggregate  payments  made 

pursuant  to  Section  G.8.1.1  for  the 

Operating  Day; 
U  is  the  sum  of  all  uninstructed  purchases  of 

Real-Time  Energy  by  all  Customers  (in 

MWhs)  over  the  Operating  Day;  and 
Ui  is  the  aggregate  uninstructed  purchases  of 

Real-Time  Energy  by  Customer  i  over  the 

Operating  Day. 
(ii)  If  the  sum  of  all  uninstructed  purchases 
of  Real-Time  Energy  is  less  than  the  aggregate 
MWhs  of  Replacement  Reserves  committed 
over  the  Operating  Day,  then  the 
Replacement  Reserve  charge  for  each 
Customer  i  shall  be  calculated  as: 
Replacement  Reserve  charge  for  Customer  i  = 

(P/R)  X  d; 
where: 
P  is  the  sum  of  the  aggregate  payments  made 

pursuant  to  Section  G.8.1.1  for  the 

Operating  Day; 
R  is  the  aggregate  MWhs  of  Replacement 

Reserves  that  the  Independent 

Transmission  Provider  has  committed 

over  the  Operating  Day  pursuant  to 

Section  F.1.8. 
Ui  is  the  aggregate  uninstructed  purchases  of 

Real-Time  Energy  by  Customer  i  over  fhe 

Operating  Day. 
8.1.3    Unrecovered  Bid  Revenue 
Sufficiency  Guarantee  Payments.  Any 
amounts  of  Bid  Revenue  Sufficiency 
Guarantee  payments  for  an  Operating  Day 
made  pursuant  to  Section  G.8.1.1  that  are  not 
recovered  through  Replacement  Reserve 
charges  for  the  Operating  Day  pursuant  to 
Section  G.8.1.2  shall  be  recovered  in  a 
separate  charge  to  all  Load-Serving  Entities 
in  the  Independent  Transmission  Provider's 
Service  Area.  The  charge  for  each  Load- 
Serving  Entity  for  the  Operating  Day  shall 
equal  to  the  product  of  (a)  the  total  amounts 
of  Bid  Revenue  Sufficiency  Guarantee 
payments  for  an  Operating  Day  made 
pursuant  to  Section  G.. 8. 1.1  that  are  not 
recovered  through  Replacement  Reserve 
charges  for  the  Operating  Day  pursuant  to 
G.8.1.2  and  (b)  the  ratio  of  (1)  the  Load- 
Serving  Entity's  total  actual  Load  over  the 
Operating  Day  to  (2)  the  total  actual  Load 
within  the  Independent  Transmission 
Provider's  Service  Area  over  the  Operating 
Day. 

8.2    Other  Real-Time  Bid  Revenue 
Sufficiency  Guarantee  Payments 

8.2.1  Payments  to  Suppliers.  The 
Independent  Transmission  Provider  shall  pay 
each  Resource  scheduled,  conmiitted,  or 
dispatched  by  the  Independent  Transmission 
Provider  after  the  close  of  the  Day-Ahead 
Market  (other  than  a  Resource  conmiitted  to 
supply  Replacement  Reserves)  the  real-time 
Bid  Revenue  Sufficiency  Guarantee  payment 
for  the  Operating  Day,  calculated  pursuant  to 
Section  G.2.3(ii). 

8.2.2  Charges  to  Customers.  A  purchase 
of  Real-Time  Energy  is  deemed  to  be  made 
by  any  Customer  whose  actual  Energy 
injections  in  any  hour  of  the  Operating  Day 
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is  less  than  its  injections  scheduled  for  that 
hour  in  the  Day- Ahead  Market,  and  by  any 
Customer  whose  actual  Energy  withdrawals 
in  any  hour  in  the  Operating  Day  exceed  its 
withdrawals  scheduled  for  that  hour  in  the 
Day-Ahead  Market.  Each  Customer 
purchasing  Real-Time  Energy  shall  pay  a 
Real-Time  Bid  Revenue  Sufficiency 
Guarantee  payment.  The  Bid  Revenue 
Sufficiency  Guarantee  payment  for  any 
Customer  i  for  the  Operating  Day  shall  be 
calculated  based  on  the  following  formula: 
Bid  Revenue  Sufficiency  Guarantee  for 
Customer  i  =  G  x  (O  /  D) 
where: 
G  is  the  sum  of  all  Bid  Revenue  Sufficiency 
Guarantee  payments  made  for  the 
Operating  Day  pursuant  to  Section 
G.8.2.1; 
Ci  is  the  total  purchases  of  Real-Time  Energy 
by  Customer  i  during  the  Operating  Day; 
and 
D  is  the  sum  Df  the  total  purchases  of  Real- 
Time  Energy  by  all  Customers  over  the 
Operating  Day. 

Part  IV.  Market  Monitoring 

Each  Independent  Transmission  Provider 
must  file  a  market  monitoring  plan  in 
accordance  with  the  Commission's 
regulations  as  part  of  this  Tariff. 

H.  Market  Power  Mitigation  and  Market 

Monitoring 

1.  Market  Power  Mitigation 

1 . 1    Participating  Generator  Agreements: 
The  participating  generator  agreement 
between  the  Independent  Transmission 
Provider  and  a  generator  will  include  a 
provision  to  require  that  all  available 
capacity  of  the  generator  must  be  scheduled 
or  offered  to  the  Day-Ahead  and  Real-Time 
markets  at  bids  that  do  not  exceed  specified 
Bid  caps  under  non-competitive  conditions 
to  be  specified  in  the  agreement. 

1.2    Determination  of  Bid  Caps 

1.2.1  The  Safety-Net  Bid  Cap:  The  MMU 
will  establish  a  safety-net  Bid  cap  that  will 
apply  to  all  markets  at  all  times. 

1.2.2  Generator-specific  Bid  Caps:  The 
MMU  will  establish  for  each  Generator 
identified  in  Section  H.1.4.1  below  Bid  caps 
that  may  apply  to  each  Bid-in  parameter 
when  mitigation  is  warranted.  These  shall 
include:  Bid  caps  for  Energy,  regulation 
service,  operating  reserves,  start-up  costs, 
no-Load  costs,  incremental  and  decremental 
Energy  costs,  and  any  other  parameter 
allowed  to  vary  in  Day-Ahead  and  Real-Time 
markets. 

1.3    Determination  of  Available  Capacity: 
Available  capacity  is  all  capacity  not 
scheduled  or  on  an  outage. 

1.3.1  Adjustments  to  Available  Capacity 
to  Reflect  Risk  of  Forced  Outages  in  Real- 
Time  Market:  Independent  Transmission 
Provider  may  file  provisions. 

1.3.2  Available  Capacity  Reduced  by 
Forced  Outages  Subject  to  Audit:  Units 
declaring  a  forced  outage  would  be  subject  to 
audit  by  the  MMU.  If  the  outage  was  not 
proved  to  be  justified,  then  the  Generator 
shall  be  subject  to  a  penalty.  [The 
Independent  Transmission  Provider  shall 
specify  the  type  of  penalty.] 


1.4  Determination  of  Non-competitive 
Conditions 

1.4.1  Local  Non-competitive  Conditions: 
The  MMU  shall  identify  specific  Generators 
that  are  frequently  needed  to  support  the 
operation  of  the  grid  and  sellers  that  own 
facilities  in  identified  Load  pockets  with 

fewer  than independent  suppliers. 

Participating  Generator  Agreements  for  these 
entities  will  require  that  they  be  subject  to 
Local  Market  Power  Mitigation. 

1.4.2  Other  Non-competitive  Conditions: 
The  MMU  shall  identify  other  non- 
competitive conditions  as  necessary. 

1.5  Triggering  Mitigation 

1.5.1  Market  Power  Mitigation 
Independent  of  Market  Conditions:  The 
Independent  Transmission  Provider  may  not 
accept  any  Bid  into  the  Day-Ahead  or  Real- 
Time  markets  that  exceeds  the  higher  of:  (a) 
the  safety-net  Bid  cap  specified  in  Section 
H.1.2.1;  or  (b)  the  bid  cap  specified  in  a 
Participating  Generator  Agreement. 

1.5.2  Market  Power  Mitigation  Triggered 
by  Section  H.1.4.1:  When  mitigation  is 
triggered  by  Section  H.1.4.1,  the  units  will  be 
required  to  offer  all  available  capacity  to  the 
Day-Ahead  and  Real-Time  markets  at  bids 
that  do  not  exceed  applicable  bid  caps 
determined  in  H.1.2.2. 

1.5.3  Market  Power  Mitigation  Triggered 
by  Section  H.1.4.2:  To  be  specified. 

2.  Market  Monitoring  Plan 

The  transmission  and  power  markets 
administered  by  the  Independent 
Transmission  Provider  will  be  monitored  on 
an  on-going  basis  by  the  Market  Monitoring 
Unit  (MMU).  The  MMU  reports  directly  to 
the  Commission  and  the  governing  board  of 
the  transmission  provider. 

2.1     Data  Requirements  and  Data 
Collection:  The  MMU  shall  collect  and 
evaluate  data  provided  by  the  Independent 
Transmission  Provider  and  Market 
Participants  in  order  to  identify  inefficiencies 
in  the  markets  or  the  market  design,  and 
individual  Market  Participant  behavior  that 
may  be  a  prohibited  exercise  of  market  power 
or  a  violation  of  this  Tariff  or  other  market 
rules. 

2.1.1  Obligations  of  Market  Participants: 
As  a  condition  of  participating  in  the  markets 
operated  by  the  Independent  Transmission 
Provider,  all  Market  Participants  shall  be 
required  to  comply  with  information  requests 
from  the  MMU.  Any  disputes  concerning 
whether  the  information  is  neces.sary  or  how 
the  information  is  to  be  provided  or  how  any 
confidential  information  could  be  used 
should  first  be  attempted  to  be  resolved 
either  through  dispute  resolution  or  the 
Commission's  Office  of  Market  Oversight  and 
Investigations  (Hotline).  If  the  parties  are 
then  unable  to  resolve  the  dispute,  a 
complaint  under  Section  206  of  the  Federal 
Power  Act  may  be  filed. 

2.1.2  Generator-Specific  data:  The  MMU 
shall  have  the  responsibility  to  collect  all 
Generator-specific  data  needed  to  evaluate 
whether  a  seller  is  exercising  market  power 
and  to  establish  Bid  restrictions  that  may  be 
imposed  when  meu"kets  are  not  sufficiently 
competitive.  The  data  shall  include,  at  a 
minimum:  start-up,  no  Load,  and  shut-down 
costs,  environmental  restrictions,  fuel  costs. 


maintenance  costs,  heat  rates,  ramp  rates, 
high  and  low  operating  levels,  and  minimum 
run  times. 

2.1.3  Data  Acquired  in  the  Course  of 
Conducting  Market  Operations:  The  MMU 
shall  have  immediate  access  to  ail  Bid  data 
submitted  to  the  Independent  Transmission 
Provider. 

2.1.4  Other  Publically  Available  Data: 
The  Market  Monitor  shall  collect  all  data 
needed  to  assess  the  overall  competitiveness 
of  its  markets.  The  data  would  include,  but 
not  be  limited  to.  information  on  market 
shares  of  Generation  Capacity  by  type  and 
location,  information  on  planned  and 
unplanned  Generator  and  transmission 
outages,  and  plans  for  transmission 
expansions  and  upgrades,  and  Generator 
intejTconnection  requests. 

2.1.5  Confidentiality;  All  information 
obtained  by  the  MMU,  that  is  specific  to  a 
Market  Participant,  shall  be  treated 
confidentially. 

2.2  Framework  for  Analyzing  Market 
Structure  and  Generator  Conduct 

2.2.1     Obligations  of  the  Market  Monitor: 
The  MMU  shall  conduct  a  structural  analysis 
of  the  markets  in  the  region  to  include  in  a 
state  of  the  market  report  to  the  Commission, 
the  committee  of  state  representatives,  and 
the  transmission  provider's  Board  of 
Directors.  In  addition,  the  MMU  must 
evaluate  the  conduct  of  Market  Participants. 
Any  flaws  in  the  market  rules  that  are 
identified  by  the  Market  Monitor,  and  any 
Market  Participant  conduct  that  indicates 
exercises  of  market  power,  shall  be  remedied 
prospectively,  unless  the  conduct  violates 
existing  rules,  in  which  case  the 
consequences  shall  be  predetermined  and 
specified  in  this  Tariff. 

2.2.1  Structural  Analysis:  The  MMU  shall 
develop  an  analysis  of  the  overall 
competitiveness  of  the  markets  operated  by 
the  Transmission  Provider.  The  analysis  will 
be  performed  at  least  annually  and  will 
report  on  the  following  at  a  minimum; 
market  concentration  by  Generator  type  and 
region,  transmission  constraints  and  Load 
pockets  that  may  give  rise  to  market  power 
concerns,  conditions  for  entry  or  new  supply, 
the  development  of  demand  response,  and 
development  of  a  competitive  benchmark. 

2.2.2  Conduct  Analysis;  The  MMU  will 
monitor  the  conduct  of  individual  Market 
Participants.  The  Market  Monitor  shall 
review  planned  transmission  and  generation 
outages  to  ensure  that  scheduling  outages  are 
not  used  to  enhance  or  create  opportunities 
to  exercise  Generator  market  power.  Analysis 
of  Market  Participant  conduct  may  include  a 
review  of  Bidding  behavior  to  identify  any 
auction  design  flaws  that  may  give  Market 
Participants  an  unanticipated  incentive  and 
ability  to  manipulate  market-clearing  prices 
or  up-lift  payments.  Finally,  the  Market 
Monitor  shall  evaluate  the  effectiveness  of 
the  Participating  Generator  Agreements  in 
mitigating  market  power  where  market 
structure  is  not  sufficiently  competitive. 

2.3  Annual  Reports:  No  later  than  May  31 
of  each  year,  the  Market  Monitor  shall  file  a 
State  of  the  Markets  Report  with  the 
Conunission  which  includes  the  results  of 
the  Market  Monitor's  structural  and  conduct 
analyses.  This  report  shall  address  such 
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items  as  market  concentration,  demand 
response  programs,  Load  pockets,  and 
transmission  constraints  and  an  assessment 
of  the  performance  of  the  markets 
administered  by  the  Transmission  Provider. 
In  addition,  this  repwrt  shall  identify  any 
actions  taken  by  the  Market  Monitor. 

2.4    Periodic  Reports:  The  Market  Monitor 
shall  submit  a  report  to  the  Commission  if  it 
detects  behavior  that  cannot  be  cured  within 
the  Market  Monitor's  authority  or  if  it  detects 
behavior  that  would  require  a  change  in 
market  rules.  These  reports  should  be  made 
as  soon  as  practicable  after  the  behavior  is 
detected. 

3.  Rules  for  Market  Participant  Conduct: 
Market  Participants  must  comply  with  the 
following  rules: 

3.1  Physical  Withholding:  Entities  may 
not  physically  withhold  the  output  of  an 
Electric  Facility  (Generating  unit  or 
Transmission  FaciUty)  by  (a)  falsely  declaring 
that  an  Electric  Facility  has  been  forced  out 
of  service  or  otherwise  become  unavailable, 
or  (b)  failing  to  comply  Section  H.1.5.2. 

3.2  Economic  Withholding:  Entities  may 
not  economically  withhold  by  submitting 
high  bids  that  are  not  consistent  with  the 
caps  specified  in  Section  H.1.2. 

3.3  Availability  Reporting:  Entities  must 
comply  with  all  reporting  requirements 
governing  the  availability  and  maintenance 
of  a  Generating  Unit  or  Transmission 
Facility,  including  proper  Outage  scheduling 
requirements.  Entities  must  immediately 
notify  the  Transmission  Provider  when 
capacity  changes  or  resource  limitations 
occur  that  affect  the  availability  of  the  unit 
or  facility  or  the  ability  to  comply  with 
dispatch  instructions. 

3.4  Factual  Accuracy:  All  applications, 
schedules,  reports,  or  other  communications 
to  the  Transmission  Provider  or  the  Market 
Monitor  must  be  submitted  by  a  responsible 
company  official  who  is  knowledgeable  of 
the  facts  submitted.  All  information 
submitted  must  be  true  to  the  best  knowledge 
of  the  person  submitting  the  information. 

3.5  Information  Obligation:  Entities  must 
comply  with  requests  for  information  or  data 
by  the  Market  Monitor  or  the  Transmission 
Provider  that  are  consistent  with  the  Tariff. 

3.6  Cooperation:  Entities  must  assist  and 
cooperate  in  investigations  or  audits 
conducted  by  the  Market  Monitor. 

3.7  Physical  Feasibility:  All  Bids  or 
schedules  that  designate  Resources  must  be 
physically  feasible  within  the  limits  of  the 
Resource,  i.e.,  the  Resource  is  physically 
capable  of  supplying  the  Energy,  Ancillary 
Service,  or  demand  response  needed  to  fulfill 
a  schedule  or  Bid  according  to  the  physical 
limitations  of  the  Resource. 

3.8  Enforcement:  The  Market  Monitor  is 
responsible  for  the  enforcement  of  the  rules 
in  this  section.  Violations  of  these  rules  will 
be  subject  to  the  following  penalties:  [to  be 
added] 

/.  Long-Term  Resource  Adequacy 

This  section  sets  forth  terms  and 
conditions  requiring  each  Load-Serving 
Entity  to  meet  its  share  of  the  region's 
Resource  Adequacy  Requirement.  The 
Resourr-r^  -Adequacy  Requirement  will  ensure 
that  in  the  future  each  Load-Serving  Entity 


will  have  secured  generation,  transmission, 
and  demand  response  resources  sufficient  to 
meet  real-time  load  and  a  reasonable 
operating  reserve  margin  necessary  to 
maintain  the  stable  and  reliable  operation  of 
the  transmission  system. 

[Additional  details  will  be  completed  and 
filed  by  each  Independent  Transmission 
Provider  as  part  of  its  compliance  Hling.) 

1 .  Data  Submission  for  the  annual  forecast  of 
future  regional  load 

(i)  [There  may  be  regional  variation  in 
forecast  methodology.  Some  regions  may 
wish  to  do  a  bottom  up  forecast.  The 
following  wording  will  then  be  needed.] 

[Annually,  on  or  before (each 

Independent  Transmission  Provider  shall 
insert  the  relevant  date  here),  each  Load 
Serving  Entity  shall  submit  its  demand 
forecast  for  the  Planning  Horizon.] 

2.  Assignment  of  Resource  Adequacy 
Requirements 

(ii)  Annually,  on  or  before [each 

Independent  Transmission  Provider  shall 
insert  the  relevant  date  here],  the 
Independent  Transmission  Provider  shall 
assign  a  sheue  of  the  region's  Resource 
Adequacy  Requirement  to  each  Load  Serving 
Entity  within  the  region  based  on  the  ratio  of 
the  load. 

3.  Load  Serving  Entity's  submission  for 
Resource  Adequacy  Requirements 

(i)  Annually,  on  or  before (each 

Independent  Transmission  Provider  shall 
insert  the  relevant  date  here],  each  Load 
Serving  Entity  shall  submit  a  proposed  plan 
to  meet  its  assigned  Resource  Adequacy 
Requirement  to  the  Independent 
Transmission  Provider. 

(ii)  Plans  for  meeting  the  assigned  Resource 
Adequacy  Requirement  may  rely  upon 
generation,  transmission,  and/or  demand 
response,  subject  to  the  standards  set  forth  in 
this  section  of  the  Tariff,  and  Independent 
Transmission  Provider's  review  of 
operational  feasibility. 

(iii)  The  Independent  Transmission 
Provider  shall  audit  each  plan  for  compliance 
with  the  standards  set  forth  in  Section  1.4  and 
for  operational  feasibility.  (Each  Independent 
Transmission  Provider  shall  establish  a 
review  and  resubmission  process,  with 
reasonable  time  frames,  to  achieve  compliant 
and  operationally  feasible  plans  within  a 
specified  end  date.] 

4.  Resource  Adequacy  Requirement 
Standards 

(ii)  Each  Load-Serving  Entity  must  satisfy 
the  Independent  Transmission  Provider  that 
the  resources  to  be  relied  upon  for  future 
Resource  Adequacy  Requirements  are  in 
compliance  with  the  standards  of  this  section 
of  the  Tariff  and  are  operationally  feasible, 
dedicated  to  serving  the  Load-Serving  Entity 
without  prior  or  conflicting  claim,  and  can  be 
delivered  to  the  load  to  be  served  as  and  if 
needed  to  meet  future  requirements. 

(ii)  [Each  Independent  Transmission 
Provider  shall  list  in  its  open  access 
electricity  transmission  Tariff  specific 
requirements  it  intends  to  impose  on  each 
Load-Serving  Entity  such  that  the  Load 
Serving  Entity's  resources  qualify  to  meet  its 


share  of  the  Resource  Adequacy 
Requirement.] 

5.,  Penalties 

[Each  Independent  Transmission  Provider 
shall  list  in  its  open  access  electricity 
transmission  Tariff  speciGc  penalties  it 
intends  to  impose.] 

(i)  Each  Load-Serving  Entity  that  has  not 
met  its  allocated  share  of  the  Resource 
Adequacy  Requirement,  shall  be  subject  to 
penalty  rates  for  spot  market  energy 
purchases  during  the  last  year  of  the 
Planning  Horizon  to  the  extent  of  the 
resource  shortage  whenever  the  Independent 
Transmission  Fhrovider's  market  has  available 
less  than  a  minimally  acceptable  level  of 
operating  reserves. 

(ii)  Penalties  will  increase  on  a  graduated 
basis  as  the  Independent  Transmission 
Provider's  operating  reserves  Ifevel  falls 
below  minimally  acceptable  levels.  (For 
example,  for  deficiencies  up  to  1  percent,  the 
penalty  would  be  $500/MWh,  plus  the 
prevailing  market  price  for  energy.  As  the 
operating  reserve  level  falls,  the  premium  of 
the  penalty  over  the  prevailing  market  price 
for  energy  would  increase:  over  1  percent  up 
to  2  percent,  the  penalty  would  be  $600/ 
MWh;  over  2  percent  up  to  3  percent,  the 
penalty  would  be  $700/MWh;  and  so  forth.) 

6.  Curtailment 

(i)  A  Load-Serving  Entity  that  fails  to 
implement  curtailment  (load  shedding)  when 
ordered  by  the  Independent  Transmission 
Provider  shall  be  assessed  a  penalty  of  $1,000 
per  MWh,  in  addition  to  the  LMP,  for  all 
unauthorized  energy  taken  following  an 
instruction  to  implement  curtailment  (load 
shedding). 

Part  V.  Other 

/.  Generation  Interconnection  Procedures  (to 
be  provided  in  a  separate  rule) 

Part  VI.  Transfnission  Planning  and 
Expansion 

K.  Transmission  Planning  and  Expansion 

Each  Independent  Transmission  Provider 
must  file  its  transmission  planning  and 
expansion  plsm  as  part  of  this  Tariff. 

Part  VI.  Pro  Forma  Service  Agreements 

Form  Of  Service  Agreement  For  Network 
Access  Transmission  Service 

1.0    This  Service  Agreement,  dated  as 

of ,  is  entered  into,  by  smd 

between (the  Independent 

Transmission  Provider),  and 

("Customer"). 

2.0    The  Customer  has  been  determined 
by  the  Independent  Transmission  Provider  to 
have  a  Completed  Application  for  Network 
Access  Service  under  the  Tariff. 

3.0    The  Customer  has  provided  to  the 
Independent  Transmission  Provider  an 
Application  deposit,  if  applicable,  in 
accordance  with  the  provisions  of  Section 
B.2.2  of  the  Tariff. 

4.0    Service  under  this  agreement  shall 
commence  on  the  later  of  (1)  the  requested 
service  commencement  date,  or  (2)  the  date 
on  which  construction  of  any  Direct 
Assignment  Facilities  and/or  Network 
Upgrades  are  completed,  or  (3)  such  other 
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date  as  it  is  permitted  to  become  effective  by 
the  Commission.  Service  under  this 
agreement  shall  terminate  on  such  date  as 
mutually  agreed  upon  by  the  parties. 

5.0    The  Independent  Transmission 
Provider  agrees  to  provide  and  the  Customer 
agrees  to  taJce  and  pay  for  Network  Access 
Service  in  accordance  with  the  provisions  of 
Part  II  of  the  Tariff  and  this  Service 
Agreement. 

6.0    Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below. 
Independent  Transmission  Provider: 


Customer: 


7.0    The  Tariff  is  incorporated  herein  and 
made  a  part  hereof. 

IN  WFTNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 

Independent  Transmission  Provider: 

By:  ^ 

Name 

Tide    _, 

Date    

Customer: 
By: 


Name 

Title    

Date    

Specifications  For  Network  Access  Service 
for  Customers  with  Designated  Resources 
and  for  Long-Term  Customers  without 
Designated  Resources 

1.0    Term  of  Transaction:    

Start  Date:      


Termination  Date:  

2.0  Description  of  capacity  and  Energy  to  be 
transmitted  by  Independent  Transmission 
Provider  including  the  electric  Service  Area 
in  which  the  transaction  originates.   

3.0    Receipt  Points  or  Network  Resource(s): 
Delivering  Party:  ■ 


4.0    Delivery  Points  or  Network  Load: 
Receiving  Party:  


5.0    Designation  of  party(ies)  subject  to  re- 
ciprocal service  obligation:  


6.0    Name(s)    of  any   Intervening   Systems 
providing  transmission  service:  

8.0  Service  under  this  Agreement  may  be 
subject  to  some  combination  of  the  charges 
detailed  below  plus  any  applicable 
Congestion  Charges.  (The  appropriate  charges 
for  individual  transactions  will  be 
determined  in  accordance  with  the  terms  and 
conditions  of  the  Tariff.) 

8.1  Network  Access  Charge:  

8.2  System  Impact  and/or  Facilities  Study 
Charge(s): 


8.3  Direct  Assignment  Facilities  Charge: 

8.4  Ancillary  Services  Charges: 


Form  of  Service  Agreement  for  Market 
Services 

1.  This  Service  Agreement  dated  as  of 

is  entered  into  by  and 

between (Independent 

Transmission  Provider)  and 
(Customer). 

2.  The  Customer  represents  and  warrants 
that  it  has  met  all  applicable  requirements  set 
forth  in  the  Independent  Transmission 
Provider's  Tariff  and  has  complied  with  all 
applicable  Procedures  under  the  Tariff. 

3.  The  Independent  Transmission  Provider 
agrees  to  provide  and  the  Customer  agrees  to 
pay  for  Market  Services  in  accordance  with 
the  provisions  of  the  Independent 
Transmission  Provider's  "Tariff  and  to  satisfy 
all  obligations  under  the  terms  and 
conditions  of  the  Independent 
Transmission's  Provider's  Tariff,  as  may  be 
amended  from  time-to-time,  filed  with  the 
Federal  Energy  Regulatory  Commission 
(Commission).  The  Independent 
Transmission  Provider  and  the  Customer  all 
agree  that  this  Service  Agreement  shall  be 
subject  to,  and  shall  incorporate  by  reference, 
all  of  the  terms  and  conditions  of  the 
Independent  Transmission  Provider's  Tariff 
and  Procedures. 

4.  It  is  understood  that,  in  accordance  with 
the  Independent  Transmission  Provider's 
Tariff,  the  Independent  Transmission 
Provider  may  amend  the  terms  and 
conditions  of  this  Service  Agreement  by 
notifying  the  Customer  in  writing  and  make 
the  appropriate  filing  with  the  Commission. 

5.  "The  Customer  represents  and  warrants 
that: 

(a)  The  Customer  is  an  entity  duly 
organized,  validly  existing  and/or  otherwise 
qualified  to  do  business  under  the  laws  of  the 

State  of and  is  in  good  standing 

under  its  [insert  organizational  document] 
and  the  laws  of  the  State  of  (insert  state  of 
organization]; 

(b)  This  Service  Agreement,  or  any 
Transaction  entered  into  pursuant  to  the 
Service  Agreement,  as  applicable,  has  been 
duly  authorized; 

(c)  The  execution,  delivery  and 
performance  of  this  Service  Agreement  will 
not  materially  conflict  with,  constitute  a 
material  breach  of,  or  a  material  default 
under,  any  of  the  terms,  conditions,  or 
provisions  of  any  law  or  order  of  any  agency 
of  government,  the  [insert  organizational 
document]  of  the  Customer,  any  contractual 
limitation,  organizational  limitation  or 
outstanding  trust  indenture,  deed  of  trust, 
mortgage,  loan  agreement,  other  evidence  of 
indebtedness,  or  any  other  agreement  or 
instrument  to  which  Customer  is  a  party  or 
by  which  it  or  any  of  its  property  is  bound, 
or  in  a  material  breach  of,  or  a  material 
default  under,  any  of  the  foregoing;  and 


(d)  This  Service  Agreement  is  the  legal, 
valid,  and  binding  obligation  of  the  Customer 
enforceable  in  accordance  with  its  terms, 
except  as  it  may  be  rendered  unenforceable 
by  reason  of  bankruptcy  or  other  similar  laws 
affecting  creditors'  rights,  or  general 
principle«  of  equity. 

The  Customer  warrants  and  covenants  that, 
during  the  term  of  the  Service  Agreement,  the 
Customer  shall  be  in  compliance  with  all 
federal,  state,  and  local  laws,  rules,  and 
regulations  related  to  the  Customer's 
performance  under  the  agreement. 

4.  Service  under  this  Service  Agreement 
shall  commence  on  the  later  of: 

,  or  such  other  date  as  it  is 

permitted  to  become  effective  by  the 
Commission.  Service  under  this  Service 
Agreement  shall  terminate  on 


5.  The  Independent  Transmission  Provider 
agrees  to  provide  and  the  Customer  agrees  to 
take  and  pay  for,  or  to  supply  to  the 
Independent  Transmission  Provider.  Energy, 
capacity,  and  Ancillary  Services  in 
accordance  with  the  provisions  of  the 
Independent  Transmission  Provider's  Tariff 
and  this  Service  Agreement. 

6.  Any  notice  or  request  made  to  or  by 
either  Party  regarding  this  Service  Agreement 
shall  be  made  to  the  representative  of  the 
other  Party  as  indicated  below: 

Independent  Transmission  Provider: 


Customer: 


7.  Cancellation  Rights: 
If  the  Commission  or  any  regulatory  agency 

having  authority  over  this  Ser\'ice  Agreement 
determines  that  any  part  of  this  Service 
Agreement  must  be  changed,  the 
Independent  Transmission  Provider  shall 
offer  to  the  Customer  an  amended  Service 
Agreement  reflecting  such  changes.  In  the 
event  that  the  Customer  does  not  execute 
such  an  amendment  within  thirty  (30)  days, 
or  longer  if  the  Parties  mutually  agree  lo  an 
extension,  after  the  Commission's  action,  this 
Service  Agreement  and  the  amended  Service 
Agreement  shall  be  void. 

8.  Early  Termination  by  the  Customer: 
The  Customer  may  terminate  service  under 

this  Service  Agreement  no  earlier  than  ninety 
(90)  days  after  providing  the  Independent 
Transmission  Provider  with  written  notice  of 
the  Customer's  intention  to  terminate:  except 
that  a  Load-Serving  Entity  must  continue  to 
take  service  under  the  Independent 
Transmission  Provider's  Tariff  as  long  as  it 
continues  to  serve  Load  within  the 
Independent  Transmission  Provider's  Service 
Area.  In  the  event  that  tax-exempt  financing 
of  a  Customer  is  jeopardized  by  its 
participation  under  this  Service  Agreement, 
the  Customer  is  jeopardized  by  its 
participation  under  this  Service  Agreement, 
the  Customer  may  terminate  this  Service 
Agreement  upon  thirty  (30)  days  written 
notice  to  the  Independent  Transmission 
Provider.  The  Customer's  provision  of  notice 
to  terminate  service  under  this  Service 
Agreement  shall  not  relieve  the  Customer  of 
its  obligation  to  pay  any  rates,  charges,  or 
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fees  due  under  this  Service  Agreement,  and 
which  are  owed  as  of  the  date  of  termination. 

9.  The  Customer  hereby  appoints  the 
Independent  Transmission  Provider  as  its 
agent  for  the  limited  purpose  of  effectively 
transacting  on  the  Customer's  behalf  in 
accordance  with  the  Customer's  written 
instructions;  listed  herein  and  the  terms  of 
the  Independent  Transmission  Provider's 
Tariff  and  Procedures.  The  Customer  agrees 
to  pay  all  amounts  due  and  chargeable  to  the 
Customer  in  accordance  with  the  terms  of  the 
Independent  Transmission  Provider's  Tariff 
and  Procedures. 

IN  WITNESS  WHEREOF,  the  Parties  have 
caused  this  Service  Agreement  to  be  executed 
by  their  respective  authorized  officials. 

Independent  Transmission  Provider:     

Bv: 

Dated: 

Title: 

Customer: 

Bv: 

Dated: 

Title: 


Form  of  Participating  Generator  Agreement 

|To  be  provided  by  Independent 
Transmission  Provider.] 

Part  VII.  Attachments 

Attachment  A — Methodology  To  Assess 
Available  Transfer  Capability 

To  be  filed  by  the  Independent 
Transmission  Provider  based  on  the 
following  guidelines: 

Available  Transfer  Capability  must  be 
calculated  on  a  regional  basis  by  an 
independent  entity.  In  an  RTO  or  ISO,  the 
Independent  Transmission  Provider  may 
calculate  Available  Transfer  Capability. 
Vertically  integrated  utilities  not  a  part  of  an 
RTO  or  ISO  must  contract  with  an 
independent  entity  to  calculate  Available 
Transfer  Capability  on  its  system.  The 
calculation  of  Available  Transfer  Capability 
must  take  into  account  the  effect  of  other 
transmission  systems  in  the  interconnection. 
(e.g..  loop  flow  and  parallel  path  flows). 


Attachment  B — Methodology  for  Completing 
a  System  Impact  Study 

To  be  filed  by  the  Independent 
Transmission  Provider. 

Attachment  C — Network  Operating 
Agreement 

To  be  filed  by  the  Independent 
Transmission  Provider. 

Attachment  D — Index  Of  Network  Access ' 
Service  Customers 

Customer  Date  of  Service  Agreement 

Attachment  E — Index  Of  Market  Services 
Customers 

Customer  Date  of  Service  Agreement 

Attachment  F — Rates  • 

To  be  filed  by  the  Independent 
Transmission  Provider. 


Attachment  G — List  of  Existing  Transmission  Contracts 

Customer 


Commission 

Designation 


Date  of  Contract 


Termination  Date 


Appendix  C — Examples  of  Flaws  in  the 
Current  Regulatory  Environment 

We  set  forth  below  specific  examples  of 
undue  discrimination  and  impediments  to 
competition  that  continue  to  exist  in  the   . 
electric  industry'.  Some  of  the  examples  that 
we  provide  do  not  use  specific  names 
because  they  are  for  the  most  part  based  on 
complaints  made  through  the  Commission's 
Enforcement  Hotline,  which  are  handled  on 
a  confidential  basis.  Other  examples,  which 
illustrate  the  potential  for  discrimination, 
establish  that  transmission  providers  have 
both  the  incentive  and  ability  to  exercise 
transmission  market  power  against 
competitors  in  the  market  to  supply  energy. 

Available  Transfer  Capability  and  Affiliates 

The  following  is  an  example  derived  from 
informal,  non-public  inquiries  to  the 
Commission '  regarding  a  transmission 
provider  favoring  itself  or  its  affiliate  using 
Available  Transfer  Capability  postings; 

In  February,  a  competing  generator 
recognizes  an  opportunity  to  sell  power  into 
a  vertically  integrated  transmission 
provider's  system  during  the  summer  months 
(June,  July,  and  August)  and,  therefore, 
requests  monthly  firm  service  for  the  desired 
points  for  that  time  period.  The  transmission 
provider,  which  would  prefer  that  its 
merchant  function  capture  the  sales 
anticipated  by  the  competitor,  now  must 
evaluate  whether  sufficient  Available 
Transfer  Capability  will  be  avjiilable  to  honor 
its  competitor's  request.  Although  the 
formula  for  calculating  Available  Transfer 
Capability  is  required  to  be  public,  the 
transmission  provider  has  the  sole 
responsibility  for.  and  a  great  deal  of 


discretion  in,  its  calculation,  and  will  be  very 
conservative  in  its  estimates  of  expected 
contingencies,  outages  and  the  like.  In  this 
example,  thy  transmission  provider  assumes 
two  generating  units  will  be  unavailable, 
reducing  Available  Transfer  Capability  below 
the  level  where  the  requested  transmission 
can  occur,  .so  it  denies  the  request  for 
summer  service.  But  after  the  competitor's 
request  is  denied,  the  transmission  provider's 
affiliate  can  ask  in  May  for  weekly  firm 
service  over  the  summer.  So,  when  the 
affiliate's  request  is  made,  it  is  granted. 
Discretion  on  the  part  of  the  transmission 
provider  in  calculating  Available  Transfer 
Capability  coupled  with  the  affiliate's 
knowledge  of  how  the  calculations  work 
enable  the  affiliate  to  secure  the  necessary 
firm  service  and  win  the  sale  opportunity. 

Discretionary  Use  of  TLBs 

The  following  is  another  example  derived 
from  informal,  non-public  inquiry  by  the 
Commission  regarding  how  TLRs  are  used.^ 

The  facts:  There  are  three  neighboring, 
interconnected  transmission  systems, 
WestCo,  CentralCo,  and  EastCo.  (Their 
relative  locations  match  their  names). 

CentralCo  has  10,000  MW  of  generation 
and  8,000  MW  of  load  west  of  a  constrained 
line  that  divides  its  system.  The  line  is 
limited  to  1,500  MW  of  transfer  capability. 
CentralCo  has  1,000  MW  of  generation  and 
2,000  MW  of  load  east  of  the  constraint.  Its 
cost  of  generation  on  either  side  of  the 
constraint  is  comparable,  and  averages  about 
$25  per  MWh. 

Under  its  normal  dispatch  pattern, 
CentralCo  would  generate  1,000  MW  from  its 
generation  in  the  east  to  serve  the  eastern 
load,  and  would  generate  9,000  MW  from  its 


*  Because  this  example  is  based  on  non-public 
inquiries,  we  have  not  identified  the  companies. 


-  Because  this  example  is  based  on  non-public 
inquiries,  we  have  not  identified  the  companies. 


western  generation,  8,000  MW  to  meet  its 
western  load  and  1,000  to  meet  the 
remainder  of  the  2,000  MW  load  in  the  east. 
This  means  that  1,000  MW  of  generation 
would  usually  flow  across  the  constrained 
line  for  CentralCo  to  meet  its  own  load, 
leaving  500  MW  of  west-to-east  ATC  on  the 
constrained  line. 

NewGen,  a  generator  located  in  WestCo's 
service  area,  wants  to  sell  100  MW  for  one 
day  to  a  buyer  in  EastCo's  service  area, 
NewGen's  cost  of  generation  is  $22  per  MWh. 

To  make  the  sale,  NewGen  must  secure  100 
MW  of  transmission  across  CentralCo's 
system  (including  the  constrained  line),  to 
make  the  sale.  Therefore,  NewGen  requests 
transmission  service  through  CentralCo's 
system.  Under  normal  operating  conditions, 
CentralCo's  constrained  line  has  available 
500  MW  of  Available  Transfer  Capability, 
leaving  plenty  of  transfer  capability  to 
accommodate  the  sale.  Since  its  OASIS  lists 
500  MW  of  Available  Transfer  Capability, 
CentralCo  grants  the  request. 

If  CentralCo  were  an  RTO,  it  would  have 
no  financial  interest  in  which  generator 
makes  any  particular  sale,  and  would  focus 
on  ensuring  optimal  and  reliable  system 
operation.  Thus,  it  would  dispatch  the 
system  to  ensure  that  the  100  MW  NewGen 
transaction  would  flow,  since  it  could  do  so 
while  still  optimizing  the  dispatch  of  the 
CentralCo  generators.  But  CentralCo  has  a 
financial  incentive  to  block  the  NewGen 
transaction  in  order  to  make  the  sale  itself 
and  it  has  the  information  to  make  it  happen. 
CentralCo,  as  transmission  provider,  knows 
the  flow  patterns  on  its  system  and  the 
identity  (and  affiliation)  of  all  generators 
flowing  power  on  its  system.  This  means  that 
CentralCo's  transmission  arm  would  not  need 
to  engage  in  any  prohibited  off-OASIS 
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communications  to  dispatch  the  system  in  a 
way  that  favors  its  own  affiliate. 

CentralCo  can  block  a  portion  of  the 
competitor's  transaction  by  changing  its  own 
dispatch  pattern  and  declaring  a  TLR  across 
the  constrained  line.  CentralCo  would  reduce 
generation  on  the  east  side  to  500  MW  and 
increase  generation  from  the  west  by  the 
same  amount  to  meet  the  eastern  load.  This 
would  increase  its  own  use  of  the 
constrained  line  to  1.500  MW  which,  in 
addition  to  the  100  MW  of  scheduled  use  by 
NewCo,  would  exceed  the  thermal  limits  of 
the  line.  CentralCo,  as  security  coordinator 
for  its  own  system,  has  great  discretion  as  to 
when  and  for  how  long  to  declare  a  TLR 
across  the  constrained  line.  In  this  situation, 
rather  than  redispatching  its  own  generators 
to  accommodate  NewGen's  transaction,  it 
could  declare  a  TLR  and  curtail  a  portion  of 
the  NewGen's  transmission  transaction. 

By  curtailing  transmission  for  a  portion  of 
the  competitor's  sale,  this  TLR  allows 
CentralCo  to  step  in  to  provide  EastCo's 
needed  100  MW  (following  NewCo's 
transmission  curtailment),  possibly  at  an 
inflated  price  due  to  the  TLR  and  the  buyer's 
need  to  immediately  secure  replacement 
power. 

The  Commission  is  concerned  that  the  use 
.  of  emergency  procedures  offers  opportunities 
for  discrimination.  A  high  incidence  of  TLRs 
reduces  certainty  in  the  market  because  it 
frustrates  the  expectations  of  bulk  power 
sellers  and  their  customers.^  In  turn,  it 
provides  a  disincentive  for  market 
participants  to  take  transmission  risks  and 
decreases  overall  liquidity  in  the 
transmission  market.*  The  practice  of  using 
TLRs  to  manage  congestion  contributes  to 
transmission  and  energy  prices  that  are  not 
just  and  reasonable  and  must  be  remedied. 

Lack  of  Common  Set  of  Rules  Governing 
Transmission 

1.  Balancing  Authority 

A  market  participant  that  operates  a 
control  area  may  derive  a  market  benefit.  The 
primary  function  of  a  control  area  operator  is 
to  maintain  a  balance  between  the  energy 
coming  onto  the  grid  and  the  energy  being 
taken  off.  The  North  American  Electric 
Reliability  Council  (NERC)  refers  to  this 
primary  function  as  balancing  and  the 
responsible  entity  as  the  balancing 
authority.*  The  balancing  authority  has 


^  See  Staff  Report  to  the  Federal  Energy 
Regulatory  Commission  on  the  Bulk  Power  Markets 
In  The  United  States  (Nov.  1,  2000),  available  in 
<http://www.ferc.gov/electric/bulkpower/ 
midwest.pdf>,  at  2-32.  See  Staff  Report  to  the 
Federal  Energy  Regulatory  Commission  on  the  Bulk 
Power  Markets  In  The  United  States  (Nov.  1,  2000), 
available  in  <http://www.ferc.gov/electric/ 
bulkpower/ southeast. pdf>,  at  3-38. 

*  See  Staff  Report  to  the  Federal  Energy 
Regulatory  Commission  on  the  Bulk  Power  Markets 
In  The  United  States  (Nov.  1,  2000),  available  in 
<http://www.ferc.gov/electric/bulkpower/ 
midwest.pdf>,  at  2-33  (reporting  eroded  confidence 
and  decreased  liquidity  in  the  Midwest  market). 

5  Because  most  transmission  systems  were 
operated  by  vertically  integrated  utilities  that 
performed  many  types  of  control  functions,  the 
term  "control  area  operator"  now  lacks  precision 
regarding  which  of  these  functions  is  being  referred 
to  in  a  particular  context.  Recently,  NERC  adopted 


generating  resources  that  it  may  call  on  for 
balancing  but  also  may  rely  on  a  neighboring 
balancing  authority  for  balancing  energy, 
which  it  must  pay  back.  The  payback  is 
typically  accomplished  by  returning  energy 
at  a  later  time. 

A  transmission  customer  outside  the 
organized  spot  market  of  an  ISO  or  RTO  is 
expected  to  keep  its  own  grid  energy  inputs 
and  withdrawals  in  balance.  For  example,  the 
customer  may  be  a  municipal  utility  that 
buys  50  megawatts  from  noon  to  1  o'clock  to 
meet  a  load  that  is  expected  to  hover  around  . 
50  megawatts  at  that  hour.  The  transmission 
customer  cannot  achieve  exact  balance  in 
part  because  retail  loads  are  not  completely 
predictable.^  To  the  extent  the  customer  does 
not  achieve  exact  balance,  the  balancing 
authority  supplies  or  absorbs  energy  for 
balancing,  charging  the  customer  for  the 
energy.  For  an  excessive  deviation  from  the 
scheduled  amount  of  energy  deliver>',  the 
transmission  customer  may  have  to  pay  a 
penalty  rate  under  the  public  utility's  tariff, 
intended  to  encourage  good  scheduling 
behavior  so  as  to  maintain  reliable  system 
operation. 

A  balancing  authority  outside  an  RTO  or 
ISO  is  today  typically  also  a  market 
participant  that  serves  its  own  power 
customers.  In  most  cases,  it  is  a  large 
vertically  integrated  public  utility  that 
generates  and  buys  power  to  meet  the  power 
needs  of  its  native  load.  Such  a  balancing 
authority  may  be  able  to  lower  the  cost  of 
acquiring  balancing  energy  and  achieve  a 
competitive  advantage  over  other  market 
participants  that  do  business  on  its 
transmission  system.  It  can  rely  on  a 
neighboring  balancing  authority  to  loan  it 
energy  without  having  to  pay  for  the  energy. 
Further,  it  may  avoid  a  penalty  for  excessive 
deviation.  It  Can  later  return  the  energy  taken 
in  kind  to  the  neighboring  authority  and  may 
thus  face  a  lower  balancing  cost  than  other 
energy  providers.  Although  this  problem  may 
incur  infrequently,  it  results  in  an  undue  cost 
preference  for  the  investor-owned  utility  and 
its  customers  vis-a-vis  the  costs  that  other 
energy  providers  incur  and  pass  on  to  their 
customers. 

NERC  has  recognized  a  related  reliability 
problem  associated  with  excessive 
unplanned  borrowing  of  energy  in  a  highly 
competitive  market  and  is  in  the  process  of 


new  terminology  for  use  in  rewriting  its  reliability 
standards.  It  is  eliminating  the  terms  "control  area" 
and  "control  area  operator"  and  replacing  these 
with  several  other  terms  that  describe  more 
precisely  the  functions  performed.  NERC  refers  to 
the  entity  responsible  for  maintaining  system 
frequency  by  arranging  for  generation  to  balance 
load  as  the  "balancing  authority."  It  is  this  function 
that  is  the  subject  of  the  first  example.  See  The 
NERC  Functional  Model:  Functions  and 
Relationships  for  Interconnected  Systems  Operation 
and  Planning  (visited  June  11.  2002)  <http:// 
wH'w.ferc.gov/Electric/HTO/mrkt-strct-coniments/ 
02-19-02/CACTF-Final-Bepor1-Functional- 
Model. pdf>  for  more  information  on  the  NERC 
functional  model.  See  also  Transcript  of 
Assignment  of  RTO  Characteristics  and  Functions 
Technical  Conference,  Docket  No.  RMOl-1 2-000.  at 
12-34  (Feb.  19.  2002). 

"A  customer  can  achieve  such  balance  through 
dynamic  scheduling,  which  effectively  takes  it  out 
of  the  control  area. 


writing  new  rules  to  alleviate  this  problem  " 
Because  compliance  with  NERC's  rules  is 
voluntary,  one  NERC  region  filed  on  behalf 
of  the  public  utilities  in  its  region  so  that  its 
rule  relating  to  balancing  would  be 
mandatory.  On  May  31,  2000.  the 
Commission  approved  a  tariff  filed  by  the 
East  Central  Area  Reliability  Council,  which 
is  the  NERC  regional  reliability  council  for  an 
area  centered  around  Indiana,  Ohio,  and 
western  Pennsylvania."  The  tariff,  designed 
to  maintain  reliability  in  an  increasingly 
competitive  region,  is  intended  to  eliminate 
any  economic  incentive  that  may  exist  under 
current  reliability  rules  for  a  particular 
balancing  authority  to  borrow  large  amounts 
of  energy  from  neighboring  authorities  when 
the  price  of  power  is  high  and  return  it  in 
kind  when  the  price  is  low.''  It  does  not. 
however,  fully  eliminate  the  et;onomi( 
advantage  that  a  balancing  authority  that  is 
also  a  market  participant  may  have  over  other 
energy  suppliers. 

The  Commission,  in  the  proposed  rule 
leading  to  Order  No.  2000,  using  the  then- 
current  terminology  of  the  i:ontrol  area 
operator,  said  that,  in  an  RTO, 
unequal  access  to  balancing  options  can  lead 
to  unequal  access  in  the  quality  of 
transmission  service,  and  that  this  could  be 
a  significant  problem  for  RTOs  that  serve 
some  customers  who  operate  control  areas 
and  other  customers  who  do  not. '" 
The  Commission  concluded  in  Order  No. 
2000  that 

control  area  operators  should  fac:e  the  same 
costs  and  price  signals  as  other  transmission 
customers  and.  therefore,  also  should  be 
required  to  c:lear  system  imbalances  through 
a  real-time  balancing  market.  We  believe  that 
providing  options  for  clearing  imbalances 
that  differ  among  c:uslomers  would  be  unduly 
discriminatory." 

The  Commission  has  not  addrH.ssed  this 
issue  generic:ally,  however,  for  public  utility 
transmission  providers  that  are  not  in  an 
RTO.  There  is  a  need  for  a  tariff  that 
addresses  this  issue  explicitly  for  all  public: 
utility  transmission  providers. 

2.  Receipt  and  Delivery  Point  Flexibility 

The  Order  No.  888  pro  forma  tariff 
provides  nondiscriminatory  rules  governing 
the  designation  of  receipt  points,  where 
power  enters  the  transmission  provider's 
system,  and  delivery  points,  where  power 
exits  the  system.  There  are  different  such 
rules  for  network  integration  and  point-to- 
point  transmission  customers,  as  required  by 
the  Order  No.  888  pro  forma  tariff. 
Transmission  customers  say  that  these  tariff 
provisions  allow  a  vertically  integrated 
public  utility  with  a  native  load  to  pro\  ide 
itself  with  greater  flexibility  regarding 
designation  of  receipt  and  delivery  points 
through  practices  that  have  become  known  in 
the  industry  as  'parking  "  and  "hubbing." 


'See.  e.g.,  Board  of  Tnislees  Meeting  Hixhlighls 
(visited  May  31.  2002)  <htlp:'/\\M\\  nen  mm  /d//) 
sys/all_  updI/docs/bot/bnW  1  ntih.pdf> 

'Sef  East  Central  Area  Reliability  Couni.ii.  «1 
FERC  161.197  (2000). 

"See  icy.  at  61.693-94. 

'"Order  No.  2000  at  31,142. 
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To  illustrate,  a  point-to-point  transmission 
customer,  such  as  a  power  marketer,  may  be 
required  to  reserve  transmission  for  a 
complete  transaction,  that  is,  from  an  actual 
generator  to  an  actual  power -consuming  load. 
If  it  is  announced  today,  for  example,  that 
generation  will  be  available  tomorrow  from  a 
particular  generator,  the  marketer  may  be 
able  to  buy  the  power  but  unable  to  reserve 
the  transmission  if  it  has  not  yet  identified 
a  buyer  and  named  its  location  on  the  grid. 
That  is,  if  can  name  a  point  of  receipt  but 
cannot  yet  name  a  point  of  delivery,  so  it  may 
be  denied  a  reservation  for  firm  transmission 
service, 

A  vertically  integrated  transmission 
provider  with  a  native  load,  however,  ran 
buy  the  power  from  the  same  generator, 
naming  that  generator  as  the  point  of  receipt 
and  its  native  load  network  as  the  point  of 
delivery,  saying  it  intends  to  reduce  its  own 
generation  to  meet  its  native  load  power 
needs.  The  transmitting  public  utility  is 
given  a  transmission  reservation.  Later,  the 
public  utility  can  find  a  buyer  for  the  power 
and  say  if  is  making  a  sale  from  its  freed-up 
generation,  designated  as  the  point  of  receipt, 
to  the  buyer's  point  of  delivery — taking  a 
second  transmission  reservation  for  the  same 
power.  In  effect,  the  public  utility  ivill  have 
reserved  transmission  for  a  purchase  from  the 
generator  and  a  sale  to  the  buyer  in  a  manner 
that  is  not  available  to  the  marketer.  The 
public  utility  is  said  to  have  "parked"  the 
power  at  its  native  load  location  while  it 
sought  a  buyer  for  the  power.  Parking  can 
also  occur  if  the  buyer  is  known  and 
transmission  to  the  buyer  is  reserved, 
allowing  the  public  utility  time  to  search  fur 
a  seller  to  match  the  buyer's  power  needs. 
The  time  delay  involved  in  parking  affords 
flexibility  to  a  vertically  integrated 
transmission  provider  that  is  not  available  to 
all  transmission  customers. 

"Hubbing"  is  similar  but  does  not 
necessarily  involve  a  time  delay.  Instead,  it 
involves  having  more  than  one  seller  or  more 
than  one  buyer,  or  both.  Using  the  method 
just  described  for  parking,  a  transmitting 
public  utility  with  a  native  load  may  reser\f 
transmission  to  buy  power  from  several 
sellers  and  to  sell  power  to  several  buyers.  In 
effect,  it  may  use  its  combined  native  load 
transmission  network  location  as  a  hub  for 
trading.  It  may  acquire  a  portfolio  of 
generators  from  which  to  obtain  power  to 
meet  the  power  needs  of  a  collection  of 
power  buyers,  without  having  to  match 
individual  buyers  and  sellers.  This  hubbing 
allows  the  public  utility  to  capture  market 
efficiencies  by  combining  resources  to  satisfy 
collective  needs,  and  to  gain  a  competitive 
advantage  over  others  who  cannot  establish 
a  hub  because  they  are  required  by  Point-to- 
Point  Transmission  Service  rules  to  match  a 
particular  generator  with  a  particular  load  for 
each  transmission  reservation. 

This  example  shows  another  undesirable 
difference  between  two  transmission  services 
available  to  both  wholesale  and  unbundled 
retail  customers,  Network  Integration 
Transmission  Service  and  Point-to-Point 
Transmission  Service. 

Today,  the  Commission  concludes  that  the 
inherent  differences  in  flexibility  between 
the  two  types  of  tariff  seri'ices.  including  the 


one  described  above,  are  resulting  in  undue 
preferences  and  thereby  impeding  the  most 
efficient  trading  of  power  over  the  interstate 
transmission  grid.  Accordingly,  the 
Commission  proposes  to  create  a  single 
transmission  service  and  equalize  the  playing 
field  so  that  all  transmission  customers  can 
park,  hub  or  exercise  equal  creativity  and 
flexibility  in  structuring  transactions  and 
serving  customers. 

3.  Transmission  Transfer  Capability  Set 
Aside  for  Reliability 

Transmission  transfer  capability  may  be  set 
aside  by  the  transmission  provider  for  either 
of  two  reliability-related  reasons.  One  relates 
to  the  reliability  of  the  transmission  system 
itself  and  the  other  relates  to  generation 
reliability.  As  an  example  of  the  first,  the 
power  loading  on  a  transmission  line  may  be 
less  than  the  line's  capacity  so  that  it  can  take 
up  the  power  flows  it  must  absorb  if  a 
parallel  line  should  go  out  of  service.  The 
industry  refers  to  this  type  of  unused 
transmission  capacity  as  a  transmission 
reliability  margin,  or  TRM.  While  reliability 
rules  forbid  a  transmission  provider  from 
loading  a  line  beyond  its  reliability  limit, 
the.se  rules  are  not  necessarily  mandatory  or 
enforceable.  However,  there  have  been  few 
complaints  about  discriminatory  violations  of 
TRM  reliability  limits. 

Most  complaints  have  related  to 
transmission  transfer  capability  that  is  set 
aside  to  provide  for  adequate  generation.  A 
vertically  integrated  public  utility  may  have 
decided  in  the  past  that,  to  achieve  adequate 
generation  resources  (including  reserves),  it 
was  more  economical  to  build  stronger 
transmission  interconnections  with 
neighbors  that  could  share  their  extra 
generatiort  when  needed  than  to  build  extra 
generation  in  its  own  service  area.  When 
Order  No.  888  was  under  consideration,  such 
utilities  argued  that  some  transmission 
transfer  capability  should  be  set  aside  for  this 
generation  reliability  function.'^  They 
asserted  that,  if  others  were  allowed  to 
purchase  firm  rights  to  this  transmission 
capability,  it  would  not  be  available  to  the 
public  utility  when  needed  for  the  generation 
reliability  purpose  for  which  it  was  built.'-' 
The  term  used  for  this  type  of  transmission 
set  aside  is  capacity  benefit  margin  (CBM). 
Order  No.  888  permitted  utilities  to  have 
CBM  if  thev  fully  explained  and  justified  the 
amount  set  aside. '••  "The  CBM  set-aside 
practice  is  not  used  universally;  some 
utilities  do  not  claim  a  capacity  benefit 
margin.  Moreover,  where  it  is  used,  there  is 
regional  variation  in  its  implementation. 

Since  Order  No.  888  issued,  at  least  two 
issues  related  to  CBM  have  been 
controversial.  One  is  whether  all  network 
transmission  customers,  including  for 
example  municipal  utilities  within  the 
transmission  owner's  service  territory,  have 
an  equal  opportunity  to  set  aside 
transmission  for  this  purpose.  The  second  is 
whether  those  who  set  aside  transmission  for 
CBM  are  reserving  it  and  paying  for  it  under 
the  terms  of  the  pro  forma  tariff 


The  second  issue  is  best  explained  with  an 
example.  Suppose  a  transmission-owning 
public  utility  sets  aside  100  MW  of  transfer 
capability  at  its  interface  with  a  neighboring 
utility  to  help  ensure  adequate  generation  for 
the  public  utility's  native  load  customers. 
Suppose  further  that  the  public  utility's 
native  load  is  600  MW,  and  the  collective 
amount  of  point-to-point  transmission 
customer  imports  is  200  MW  and  the  line's 
total  capacity  is  900  MW.  Under  the  usual 
method  of  allocating  transmission  costs  to 
customers,  the  point-to-point  customer 
would  pay  for  and  receive.  200  MW  of 
transmission  service  and  the  public  utility 
would  pay  for  600  MW  of  transmission 
system  cost  but  receive  600  MW  of 
transmission  service  and  100  MW  of  reserved 
capacity.  In  some  cases,  the  transmission 
provider's  merchant  affiliate  has  used  the 
CBM  set-aside  on  a  non-firm  basis  to  make 
sales  without  paying  for  the  transmission 
capacity  used. 

In  1998  the  Commission  received 
complaints  alleging  that  some  transmission- 
owning  utilities  were  inappropriately 
reducing  Available  Transfer  Capability  to 
reflect  transmission  reliability  ■requirements 
and  capacity  benefit  margins.'*  The 
Commission  observed  in  WPPI  that  the 
determination  of  CBM  was  made  differently 
in  the  Available  Transfer  Capability 
calculations  of  various  utilities  and  was  not 
explained  in  one  tariffs  The  Commission 
stated  that  it  was  "concerned  that  the 
exercise  of  this  discretionary  adjustment  can 
turn  on  considerations  (such  as  the  reduction 
of  power  supply  costs  and  limiting  the 
generation  supply  options  of  competitors)    . 
that  involve  the  transmission  provider's 
merchant  arm  rather  than  its  transmission 
function." '" 

In  1999,  the  Commission  initiated  a  generic 
inquiry  into  policies  for  transmission 
reliability  set-asides.  In  particular,  the 
Commission  convened  a  conference  in  May 
1999  in  which"  it  examined  the  practices  of 
use.  and  the  alleged  abuses,  of  CBM.'* 
Transmitting  utilities  had  been  accused  of 
using  CBM  designations  to  withhold 
transmission  transfer  capability  from  the 
wholesale  electric  transmission  market.  The 
Commission  also  requested  comments  on  the 
subject.  One  commenter  stated: 

Even  NERC  acknowledges  that  there  is  a 
wide  disparity  in  the  magnitudes  of  TRM 
(transmission  reliability  margin]  and  CBM 
applied  by  transmission  providers  across  an 
interconnection,  especially  in  the 
quantification  of  CBM.  The  reason  for  this 
disparity  is  the  absence  of  an  enforceable 
industry  standard — or  more  appropriately,  a 
Commission  rule — for  the  definition  of 
CBM."> 


'-■  See  Order  No.  888  at  31,693-94. 

'^  See  id. 

'■'See id.  at  31.694. 


's  See  Wisconsin  Public  Power  Inc.  SYSTEM,  v. 
Wisconsin  Public  Sen'ice  Corporation,  et  al.,  83 
FERC  "161.198  (1998)  (hereinafter  WPPl\. 

'"See  id.  at  61.857-58. 

'"W.  at  61 ,858. 

"*  See  Capacity  Benefit  Margin  in  Computing 
Available  Transmission  Capacity,  64  Fed.  Reg. 
16730-31  (March  31,  1999).  86  FERC  161.313 
(1999),  (hereinafter  CBM  Notice). 

'3  The  Electricity  Consumers  Resource  Council 
and  the  American  Iron  and  Steel  Institute 
(Industrial  Consumers),  Docket  No.  EL99-46-000, 
written  comments  at  3  (footnote  omitted). 
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In  )uly  1999,  the  Conimission  issued  an 
order  clarifying  the  method  for  computing 
ATC,  including  provisions  dealing  with 
CBM.20  There,  the  Commission  stated  that: 
"[t]he  measures  that  we  are  requiring 
transmission  providers  to  take  at  this  time 
consist  of  short-term  solutions,  which,  for 
now,  take  no  position  on  the  transmission 
provider's  ability  to  set  aside  CBM  for 
generation  reliability  requirements."  "  The 
Commission  acknowledged  that  NERC  had 
already  started  a  process  to  establish  a 
standardized  memodology  for  deriving  CBM, 
and  directed  public  utility  transmission 
providers,  working  through  NERC,  to 
complete  this  process  by  the  end  of  1999.** 

NERC  called  on  each  region  to  develop  and 
docimient  its  own  methodologies  and 
guidelines  for  determining  TRM  and  CBM.*^ 
It  reported  that  its  ATC  Working  Group  was 
continuing  to  develop  CBM  and  TRM,  and 
that  the  draft  standards  would  require  each 
region  to  develop  a  region-wide  CBM 
methodology.**  It  also  noted  that  many 
methods  for  calculating  CBM  were  used  by 
transmission  providers  within  each  region.*' 
Although  a  single  North  American  standard 
CBM  method  was  called  for  by  transmission 
customers,  NERC  reported  that  it  was  not 
able,  at  that  time,  to  develop  such  a  standard 
for  CBM.*B  NERC  noted  that  the 
consideration  of  a  standard  CBM  method 
would  follow  the  completion  of  regional 
methods,*^  a  process  that  is  still  ongoing. 

The  lack  of  standards  for  TRM  and  CBM 
impedes  the  development  of  basic 
information  required  by  Order  Nos.  888  and 
889  as  a  basis  for  eliminating  tmdue 
discrimination  in  the  provision  of  interstate 
transmission  services.  Further  impeding 
competition  is  continued  uncertainty  about 
whether  and  how  to  account  for  CBM  in 
determining  ATC  and  how  CBM  costs  should 
be  allocated.  The  industry  needs  Commission 
guidance  to  achieve  standardization  in  these 
areas.** 


20  Capacity  Benefit  Maigin  in  Computing 
Available  Transmission  Capacity,  88  FERC  161,099 
(1999). 

2'  Id.  at  61,237.  The  order,  among  other  things, 
alpo  directed  each  transmission  provider  to  post 
specific  CBM  information  and  practices  on  its 
OASIS  site  within  30  days  of  the  order,  and  to 
reevaluate  generation  reliability  needs  periodically 
so  as  to  make  known  the  availability  of  CBM 
capacity  to  others.  See  id. 

"See  id.  at  61, 23B. 

23  See  Response  of  the  North  American  Electric 
Reliabihty  Council  to  the  CBM  Order.  Docket  No. 
EL99-46-000  (Aug.  12, 1999).  at  3. 

2«  See  id.  at  3-4. 

2»  See  id.  at  5. 

»  See  id. 

2'  See  Letter  from  Virginia  C.  Sulzberger,  North 
American  Electric  Reliability  Council,  to  David  P. 
Boetgers,  FERC,  Docket  No.  EL99-46-000  (Dec.  23, 
1999).  at  2.  There  have  been  no  further  Commission 
proceedings  on  a  generic  basis  addressing  CBM. 
Parties  did  raise  the  CBM  issue  in  the  proceedings 
leading  to  Order  No.  2000,  but  the  Commission 
determined  that  "[t]hese  issues  are  too  detailed  for 
this  proceeding  and  W^will  not  address  them  at 
this  time."  Order  No.  2000  at  31,146.  Development 
of  methods  for  calculating  ATC  and  CBM  at  NERC 
are  continuing. 

2>  Addressing  the  topic  of  ATC  coordination, 
which  includes  the  "(p]roper  quantification  of 
transmission  reliability  margin  (TRM)"  the  NERC 
ATC  Coordination  Ta^  Force  concluded  that: 


4.  Transmission  Curtailment  Preference  for 
Bundled  Retail  Load 

The  Commission  continues  to  receive 
complaints  that  transmission  service  to 
deliver  power  to  bundled  retail  customers 
continues  to  be  superior  to  transmission 
services  for  wholesale  and  unbundled  retail 
transmission  customers.  In  Northern  States 
Power  Company  (NSP),  the  United  States 
Court  of  Appeals  for  the  Eighth  Circuit  held 
that  the  Commission  had  exceeded  its 
authority  when  it  rejected  proposed 
transmission  curtailment  provisions, 
contained  in  a  public  utility's  wholesale 
open  access  transmission  tariff,  that  favored 
the  utility's  retail  customers  over  its 
wholesale  customers.*^  On  remand,  the 
Commission  permitted  NSP  to  amend  its 
open  access  transmission  tariff  to  reflect  its 
proposed  transmission  curtailment 
procedures  to  be  effective  in  the  "rare 
circumstances"  where  generation  redispatch 
is  inadequate  or  unavailable  to  fully  relieve 
the  transmission  constraint. *°  However,  the 
Conunission  also  told  NSP  that  if  it  amends 
its  tariff  to  reflect  its  proposed  transmission 
curtailment  procedures,  "NSP  must  revise  its 
rates  for  firm  point-to-point  transmission 
service  *  *   *  to  recognize  the  inferior 
quality  of  that  service  compared  to  the 
service  provided  by  NSP  to  its  native  load 
and  network  customers.  *  *  ""^' 

Although  NSP  later  withdrew  its  objection 
to  equal  transmission  curtailment  treatment 
for  all  transmission  customers,  the  case 
points  out  a  difficulty  the  Commission  has  in 
ensuring  transmission  access  that  is  not 
unduly  discriminatory  for  all  transmission 
customers — retail  and  wholesale — unless  all 
transmission  customers  take  service  under 
the  same  tariff. 

Seams  Problems.  Even  apparently  minor 
differences  in  rules  can  create  seams 
problems.  The  three  Northeastern  ISOs, 
which  have  substantially  similar  market 
designs  and  transmission  congestion 
management  systems,  have  struggled  to 
coordinate  their  rules  to  lower  trading 
barriers,  but  have  achieved  only  limited 


The  existing  definition  of  ATC  coordination  does 
not  meet  the  needs  of  all  members  of  the 
marketplace  (all  market  participants)  because  there 
are  too  many  diverse  opinions  that  will  not  allow 
for  consensus.  *  *  *  It  is  impossible  to  meet  the 
existing  definition  of  coordination  due  to  differing 
market  objectives,  and  regional  business  practices 
and  transmission  provider  tariffs,  and  corporate 
objectives.  Until  these  issues  are  resolved, 
coordination  will  not  occur.  Available  Transfer 
Capability  Coordination  Task  Force,  ATC 
Coordination  and  Related  Issues  at  8-9  (July  12, 
2000).  available  in  flp://www.nerc.com/pub/sys/ 
all_  upoWpc/min  u  tes/ac-000  7m.pdf. 

^^  Northern  States  Power  Company,  et  al.  v. 
Federal  Energy  Regulatory  Commission.  1 76i  F.3d 
1090,  1096  (8th  Cir.  1999),  cert,  denied  sub  nam. 
Enron  Power  Marketing,  Inc.  v.  Northern  States 
Power  Company.  528  U.S.  1182  (2000). 

30  See  Northern  States  Power  Company 
(Minnesota)  and  Northern  States  Power  Company 
(Wisconsin).  89  FERC  1  61,178  at  61,552-53  (1999). 
Subsequently,  the  Commission  has  applied  NSP 
narrowly  and  indicated  that  it  continues  to  believe 
that  it  has  the  authority  to  treat  such  customers 
comparably.  See  North  American  Eleotric 
Reliability  Council,  el  al.  96  FERC  1  61.079  at 
61.345  (2001). 

"89  FERC  at  61.553. 


success  after  several  years.  If  each  RTO  in  the 
Nation  were  to  implement  different  rules, 
processes,  and  market  mechaiusms,  these 
differences  combined  could  produce  and 
exacerbate  significant  barriers  to 
transmission  and  electric  power  sales  in 
interstate  commerce.  ^^ 

As  an  example  of  a  specific  seams  problem, 
incompatible  ramping  rules  have  made 
power  sales  among  the  ISO  systems  in  the 
Northeast  unnecessarily  difficult  and 
prevented  some  trades.  Among  the  operating 
protocols  of  a  transmission  provider  are  rules 
for  increasing  and  decreasing  the  power 
output  of  a  generator  (called  "ramping"] 
connected  to  the  transmission  system.  To 
implement  a  transaction  between  two 
systems,  generation  in  the  supplying  system 
must  be  increased,  or  "ramfied"  up,  and 
generation  in  the  receiving  system  must  be 
decreased,  or  "ramped"  down.  The  ramping 
up  and  ramping  down  in  the  two  systems 
should  begin  at  the  same  time,  last  for  the 
same  length  of  time,  and  end  at  the  same 
time.  But  different  systems  can  have  different 
rules  about  the  timing  and  rate  of  ramping. 
For  example,  PJM  allows  ramping  to  occur 
every  fifteen  minutes;  it  can  occur,  for 
example,  at  1  p.m..  1:15  p.m.,  1:30  p.m.  1:45 
p.m.,  2  p.m..  and  so  forth.  New  York  and 
New  England  require  ramping  to  occur  on  the 
hour,  at  1  p.m  or  2  p.m.  but  not  within  an 
hour.  Thus,  PJM's  ramping  rules  permit  a 
sale  from  PJM  to  New  York  to  begin  on  the 
half  hour  by  ramping  up  generation  in  PJM. 
but  New  York's  ramping  rules  do  not  allow 
a  buyer  in  New  York  to  receive  the  power 
because  it  cannot  ramp  down  generation  on 
the  half  hour.  Also,  systems  may  place 
different  limits  on  the  amount  of  ramping 
that  may  occur  on  the  interface  with  a 
neighboring  system.  Then,  one  system  may 
allow  an  amount  to  be  exported  that  the 
neighbor  will  not  allow  to  be  imported.'^ 
These  differences  must  be  reconciled  to 
maximize  opportunities  for  constructive 
trade  at  minimal  transaction  costs  and 
obstacles. 

Several  efforts  are  underway  at  the 
Commission  or  within  the  industry  to 
address  seams  problems  and  the 


32  For  perspectives  on  this  topic  and  Its  possible 
economic  consequences,  see  Mirant  Corporation, 
Northeast  Power  Markets:  The  Argument  for  a 
Unified  Grid.  139  Public  UUUties  Fortnightly,  al 
36-45,  Sept.  1.  2001.  See  also  Hartshorn,  Andrew 
P.  and  Harvey,  Scott  M.,  Assessing  the  Short-Run 
Benefits  from  a  Combined  Northeast  Market,  LECG, 
LLC,  October  23,  2001. 

^3  An  extensive  list  of  seams  issues,  ISO  rule 
differences,  and  a  discussion  of  efforts  to  reduce 
seams  problems  among  the  Northeast  systems  is 
available  at  the  ISO  Memorandum  of  Understanding 
Web  site.  See  Seams  Issues — High  Priority  Items 
http:/'www.isomou. com/working     groups/ 

business practices/documents/general/ 

bpwg    matrix. pdfi.  Al  the  lune  12.  2002 
Commission  meeting.  New  York  ISO  presented  a 
list  of  40  seams  issues  in  the  Northeast  and  a  time 
line  for  resolving  these  issues.  See  Transcripts  of 
Commission  Meetings,  lune  12.  2002,  available  in 
http:www.ferc.gov/calendar/commissionmeetings/ 
transcripts.htm. 
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development  of  standards.  The  Commission 
issued  a  Notice  of  Proposed  Rulemaking  to 
standardize  rules  for  interconnecting 
generators  to  the  grid.**  The  Commission 
also  issued  an  Advanced  Notice  of  Proposed 
Rulemaking  to  extend  the  standardization 
requirements  of  Order  No.  889  to  include 
electronic  scheduling,  among  other  matters. ^^ 
In  response  to  the  latter,  the  industry  formed 
the  Electronic  Scheduling  Collaborative 
(ESC)  to  develop  recommendations  for  the 
proposed  rule  but  reported  that  the  diversity 
of  business,  operating  and  other  practices 
around  thepountry  made  it  very  difficult  to 
develop  standards  and  protocols  for 
electrooic  scheduling  that  would  apply  to  ail 
public  utility  systems.  In  its  October  5,  2001 
report  to  the  Commission,  the  Electronic 
Scheduling  Collaborative  identified  ten  key 
policy  issues  that  would  give  significant 
impetus  to  standards  development.  All  of 
these  issues  are  addressed  in  this  proposed 
rule.  NERC  is  working  to  .achieve  more 
uniform  and  enforceable  reliability  rules,  and 
the  North  American  Energy  Industry 
Standards  Board  was  formed  in  the  autumn 
of  2001  in  part  to  develop  standards  for 
electric  wholesale  business  practices  and 
communications  protocols.  Regional  groups 
have  formed  to  address  seams  issues, 
including  the  Seams  Steering  Group  for  the 
Western  Interconnection  and  a  Memorandum 
of  Understanding  among  the  three  Northeast 
ISOs  and  the  Ontario  Independent  Market 
Operator  to  address  seams  issues.  In  the 
Midwest,  over  the  last  several  years  various 
groups  have  met  to  deal  with  seams  issues 
between  two  or  more  proposed  RTOs  for  the 
central  United  States.  The  Tennessee  Valley 
Authority  (TV A)  has  also  negotiated 
memoranda  of  understanding  with  Midwest 
Independent  System  Operator,  Entergy  and 
Southern  Companies  to  pursue  development 
of  a  coordination  agreement  to  address  seams 
issues  in  the  Southeast.  In  its  RTO  orders,  the 
Commission  has  been  concerned  about  seams 
between  neighboring  RTOs  with  different 
rules,  and  also  about  seams  between  entities 
that  are  part  of  one  large  RTO.'^ 

Many  panelists  at  the  Commission's  seams 
conference  urged  us  to  develop  standards  for 
RTOs  before  they  begin  operating — indeed 
before  they  invest  heavily  in  software 
development  for  a  unique  set  of  regional 
transmission  rules  and  market  designs.^'' 
This  urging  played  a  significant  role  in  the 
genesis  of  this  rulemaking. 

Another  seams  problem  can  arise  from 
different  market  price  mitigation  rules  in 
neighboring  regions.  When  western  electric 
power  prices  were  high  in  2001,  for  a  short 
time  the  Commission  applied  price 
mitigation  to  certain  generators  in  California 
for  spot  market  sales  of  power  within 


"  See  Standardization  of  Generator 
Inteitx)anection  Agreements  and  Procedures,  62 
Fed.  Reg.  22,249  (May  2,  2002).  FERC  Stats.  &  Regs. 
1  32,560  (2002). 

5*  Open  Access  Same-Time  Information  System 
(Phase  n).  Docket  No'.  RMOO-10-000,  Advance 
Notice  of  Proposed  Rulemaking,  92  FERC  1  61,047 
(July  14,  2000). 

'"  See  Alliance  Companies,  ef  al..  97  FERC 
161,327  at  62,530  (2001). 

>' Conference  on  RTO  Interregional  Coordination, 
Docket  No.  PLOl-5-000,  June  19,  2001. 


California.38  ^^^^  these  mitigation  measures 
did  not  apply  to  sales  from  these  generators 
to  buyers  outside  California.  As  a  resulti 
some  California  generators  sold  power  to 
parties  outside  California,  that  sold  the 
power  back  into  the  state  without  facing  the 
same  price  mitigation  rule,  a  practice  that 
was  dubbed  "megawatt  laundering."  The 
Commission  shortly  thereafter  applied 
uniform  mitigation  measures  throughout  the 
United  States  portion  of  the  Western 
interconnection  to  remedy  this  problem. 
Uniformity  of  rules  eliminated  the  seams 
problem  in  that  circumstance.^^ 

Market  Design  Flaws.  The  ISO  markets 
have  experienced  numerous  design  flaws.  A 
few  of  the  more  fundamental  flaws  are 
detailed  below: 

1 .  Transmission  Congestion  Pricing  by 
Zones  Rather  than  Nodes.  On  all  single 
utility  transmission  systems,  the  cost  of 
congestion  is  allocated  to  all  users  of  the  grid 
on  a  load  ratio  share  basis.  ISOs  have  tried 
various  ways  to  allocate  these  costs  to  the 
customer  or  customers  whose  transactions 
caused  the  congestion.  Several  ISO  markets 
attempted  to  price  transmission  congestion 
based  on  the  average  cost  of  congestion  for 
transfers  of  power  between  defined  zones  on 
the  system,  rather  than  pricing  the 
transmission  congestion  on  a  point-to-point 
basis.  The  zonal  method  tries  to  allocate 
congestion  costs  without  too  much  pricing 
complexity.  The  theory  of  the  method  is  that 
zones  can  be  established  within  which  little 
transmission  congestion  will  occur  (if  any 
congestion  does  occur  within  the  zone,  all 
customers  receiving  power  within  the  zone 
must  share  the  cost  of  congestion).  Variants 
of  zonal  pricing  were  tried  in  California,  P)M, 
Texas  (ERGOT)  and  New  England.*"  In  all 
cases  the  methods  contained  a  similar  flaw: 
using  the  zonal  price  signal  did  not  induce 
short-term  efficiency  in  the  region,  and  it 
spread  the  congestion  costs  too  broadly  to 
clearly  identify  the  transactions  causing  the 
congestion  or  the  location  of  the  structural 
fixes  necessary  to  resolve  it.  It  has  also  been 
difficult  to  determine  in  advance  the 
appropriate  zones,  as  flows  have  changed 
after  restructuring.*' 


^  See  San  Diego  Gas  Br  Electric  Company  v. 
Sellers  of  Energy  and  Ancillary  Services  into 
Markets  Operated  by  the  California  Independent 
System  Operator  and  the  California  Power 
Exchange,  et  al..  95  FERC  1  61,115  (2001).  The 
Commission's  order  on  price  mitigation  provided  in 
part  that  certain  California  generators  that  had  not 
already  sold  their  power  were  required  to  bid  into 
the  ISO's  real-time  market  at  a  constrained  bid 
price. 

3«  See  New  York  Independent  System  Operator, 
Inc..  et  al..  92  FERC  1  61.073  (2000);  NSTAR 
Services  Company  v.  New  England  Power  Pool,  et 
al..  92  FERC  1 61,065  (2000);  and  PJM 
InterconnecUon.  L.L.C.,  96  FERC  1  61,233  (2001) 
(orders  accepting  a  uniform  $1000  bid  oap). 

«  See  New  England  Power  Pool,  88  FERC  1 
61.147  (1999);  PJM  Interconnection,  LLC,  81  FERC 
161,257  (1997),  order  on  reh'g,  92  FERC  1  61,282 
(2000);  Order  Proposing  Remedies  for  California 
Wholesale  Electric  Markets,  93  FERC  1  61,121 
(2000). 

*'  This  zonal  cost  allocation  for  congestiqp 
management  is  different  from  and  should  not  be 
confused  with  proposals  to  aggregate  energy  prices 
at  several  points  into  hubs. 


2.  Overly  Restrictive  Ancillary  Service 
Market  Designs.  Although  the  specific 
designs  were  different,  both  the  California 
ISO  and  ISO  New  England  initially  attempted 
to  require  sellers  to  separately  bid  into  each 
of  several  ancillary  services  markets.  The 
hope  with  this  design  was  to  establish 
vibrant  markets  for  each  of  the  various 
ancillary  services.  However,  the  market 
design  did  not  allow  the  substitution  of  a 
higher  quality  product  (operating  reserve — 
spinning)  for  a  lower  quality  product 
(operating  reserve — supplemental),  even  if 
the  higher  quality  product  was  available  at  a 
lower  price.  This  resulted  in  thin  markets  for 
certain  ancillary  services  because  sellers  had 
no  incentive  to  offer  in  one  market  if  another 
market  paid  more.  The  perverse  result  was 
that  lesser  quality  product  markets  (such  as 
operating  reserve — supplemental)  cleared  at 
higher  prices  than  higher  quality  products 
(operating  reserve — spinning).  Sellers  had  to 
guess,  based  on  limited  information,  which 
service  would  be  the  most  highly  valued.  The 
market  design  failed  to  recognize  that  certain 
emcillary  services  were  substitutes,  e.g., 
spinning  reserves  can  "provide" 
supplemental  reserves  because  operating 
reserves — spinning  are  more  responsive  to 
the  ISO's  dispatch  signal.  This  design  flaw 
created  artificial  barriers  to  entry  for  certain 
products,  increasing  market  power  and 
inefficiency,  causing  customers  to  pay  prices 
higher  than  necessary  for  ancillary  services.*^ 

3.  The  Absence  of  a  Day- Ahead  Market. 
Certain  ISO  markets,  including  PJM  and  ISO 
New  England,  began  operations  with  only 
real-time  energy  markets.  All  prices  for 
power  sold  through  the  balancing  market  and 
ancillary  service  markets  were  cleared  based 
on  schedules  and  actual  purchases  in  real 
time.  In  all  cases,  ISOs  with  only  a  real-time 
market  concluded  that  a  day-ahead  market 
settlement  system  was  also  needed  so  that 
transmission  customers  could  better  protect 
against  congestion  costs,  and  so  buyers  and 
sellers  of  energy  too  could  better  protect 
against  enei^gy  price  uncertainty.*'  A  day- 
ahead  market  enhances  reliability  because  it 
allows  the  system  operator  to  assess  the  next 
day's  likely  load  and  available  resources.  The 
California  ISO  has  had  difficulty  operating 
the  system  reliably  since  the  California  PX 
ceased  operations.  A  financially  binding  day- 
ahead  market  serves  a  critical  reliability 
function  by  facilitating  planning,  unit 
scheduling,  and  load  balancing. 

Appendix  D — Conversion  of  the  Order 
No.  888— A  Pro  Fmrma  Tariff  to  the 
Revised  Standard  Market  Design  Pro 
Formo  Tariff 

The  following  outlines  the  Order  No.  888- 
A  pro  forma  tariff  and  indicates  where  the 
various  sections  appear  in  the  SMD  Tariff. 
Where  there  are  modifications  or  additions, 
they  are  identified  and  described.  In 
addition,  throughout  the  SMD  Tariff,  we  have 
revised  our  terminology  to  match  the  new 
NERC  terminology.  » 


*'  See  AES  Redondo  Beach,  L.L-C,  et  al..  84  FERC 
1  61,046  (1998);  New  England  Power  Pool,  85  FERC 
1  61,379  (1998). 

*3  See  PJM  Interconnection,  LLC,  91  FERC  1 
61,148  (2000);  New  England  Power  Pool,  et  al.,  96 
FERC  161,317  (2001). 
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I.  COMMON  SERVICE  PROVISIONS 

1  Definitions 

[revised  to  include  new  transmission  service,  LMP,  Congestion  Revenue  Rights,  and  market  services] 

2  Initial  Allocation  and  Renewal  Procedures 

2.1  Initial  Alkx:ation  of  Available  Transmisson  Capability  

^  [the  section  was  for  the  initial  conversion  to  an  open  access  tariff;  it  is  no  kxiger  needed] 

2.2  Reservation  Priority  for  Existing  Firm  Service  Customers  

[Revised  to  reflect  transition  to  Congestion  Revenue  Rights.  Ensures  that  existing  customers  keep  the  right 

to  roll  over  k>ng-term  firm  service  until  implementation  of  the  Congestion  Revenue  Rights  auction  (B.I 2.1)] 

3  ArKallary  Services 

[Slight  modification  to  definitions  to  match  best  practices  of  the  Northeast  ISOs] 

3.1  Scheduling,  System  Control  and  Dispatch  Service 

3.2  Reactive  Supply  and  Voltage  Control  From  Generation  Sources  Service  

3.3  Regulation  and  Frequency  Response  Service 

3.4  Energy  Imbalance  Servue 

[imbalances  will  be  priced  at  real-time  LMP  price,  making  deviation  band  and  delayed  (30  days)  resolution 

unnecessary] 

3.5  Operating  Reserve — Spinning  Reserve  Service  

3.6  Operating  F^eserve — Supplemental  Reserve  Service  

4  Open  Access  Same-Time  Infomiation  System  (OASIS) 

5  Local  Fumishing  Bonds  

5.1  Transmission  ProvkJers  That  Own  Facilities  Financed  by  Local  Fumishing  Bonds 

[reflects  that  Transmission  Owner  will  not  be  the  Transmission  Provider;  also  modified  to  define  the  applna- 

ble  provistons  of  the  Internal  Revenue  Code;  and  to  add  language  from  the  preamble  of  Order  No.  888-A 
clarifying  that  this  provision  also  applies  if  a  customer  requests  servk^  that  would  jeopardize  the  tax-ex- 
empt status  of  borids  used  to  finance  ttie  transmisskni  provider's  generation  or  distribution  facilities,  even 
if  no  transmisskvi  facilities  were  financed  with  such  bonds] 

5.2  Alternative  Procedures  for  Requesting  Transmission  Sennce  

[modified  to  make  transmissk>n  provider  advise  the  customer  of  expected  costs  resulting  from  loss  of  tax-ex- 
empt status  within  thirty  days  of  receipt  of  an  applnation  for  service.  Also  modified  to  clarify  that  any 
Commisskm  order  issued  pursuant  to  section  21 1  of  the  FPA  would  specify  that  service  under  this  section 
Is  provided  subject  to  the  customer's  payment  of  alt  costs  deemed  eligible  for  recovery] 

6  Reciprocity 

7  Billing  and  Payment 

7.1  Billing  Procedure 

7.2  Interest  on  Unpaid  Balances 

7.3  Customer  Defaun '. 

8  Accounting  for  the  Transmission  Provider's  Use  of  the  Tariff 

[no  tonger  needed  as  Transmisskxi  Provider  is  an  independent  entity— transmisskin  owners  that  are  toad-serving 
entities  wlH  now  take  senrice  under  the  revised  tariff] 

9  Regulatory  Filings  

10  Force  Majeure  and  Indemnificatkm  ...-. 

10.1  Force  Majeure 

10.2  Indemnificatton  

11  Creditworthiness 

12  Dispute  ResohJtton  Procedures  

12.1  Internal  Dispute  Resolutton  Procedures 

12.2  Extemal  AttMtratton  Procedures 

12.3  Arbrtratton  Decisions 

12.4  Costs 

12.5  Rights  Under  the  Federal  Power  Act 

Addittons  to  Part  I  of  the  Tariff 

(1.11)    Eligibility  for  Transmisston  ProvkJer  Services  

[replaces  definitkxi  of  Eligible  Customer  so  that  "Customer"  coukj  apply  to  transmission  and  martcet  servnes] 
—Data  and  Confklentiality  Proviskjns 

[ensures  that  Transmisston  Provkier  and  martwt  monitoring  unit  have  access  to  operattonal  and  bkl  data;  addi- 
tional changes  to  ensure  Commisston  access  to  data  for  investigattons] 

II.  POINT-TO-POINT  TRANSMISSION  SERVICE 

[PTP  servk»  replaced  by  Nehwortt  Access  Sendee.  Sectton  replaced  entirely  (except  as  noted)  by  Nehwrit  Access 
ServKe — many  provisions  here  that  are  comparable  to  Networic  Integration  Transmisston  Servkx  retained] 
Preamble 

13  Nature  of  Firm  Potnt-To-Point  Transmisston  Sennce 

13.1  Tenn ; 

[modified  to  be  as  short  as  one  hour  of  servtoe] 

13.2  Resen/atton  Priority ., 

[first-come,  first  served  priority  system  replaced  with  LMP,  "who  values  it  the  n)ost"  system  of  rattoning  ca- 
pacity] 

13.3  Use  of  Firm  Transmission  Senrice  by  the  Transmisston  ProvkJer 

['Transmisston  Provkler"  will  take  servtoe  under  a  servtoe  agreement  like  all  other  customers] 

13.4  Senrice  Agreements 

[modified  for  Network  Access  Senrice] 

13.5  Transmisston  Customer  Obiigattons  for  Facility  Addittons  or  Redispatch  Costs 

13.6  Curtailment  of  Firm  Transmisston  Senrice  

[use  NfTS  procedures] 
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14 


15 


16 


17 


18 


19 


III. 


13.7  Classification  of  Firm  Transmission  Service 

13.8  Scheduling  of  Firm  Point-To-Point  Transmission  Service 

[revised  to  incorporate  scheduling  through  the  Day-Ahead  and  Real-Time  markets] 

Nature  of  Non-Firm  Point-To-Point  Transmission  Service  

[all  scheduled  sen/ice  is  fimi  under  Network  Access  Service] 
Servne  Availat)«lity 

15.1  General  Conditions 

15.2  Determinatkm  of  Available  Transmission  Capability  

15.3  Initiating  Service  in  the  Absence  of  an  Executed  Servk»  Agreement 

15.4  OWigatton  To  Provide  Transmission  Service  That  Requires  Expansion  or  Modification  of  the  Transmission 
System. 

15.5  Defen-al  of  Servwe 

15.6  Other  Transmission  Servrce  Schedules  

[modified  to  add  service  continues  until  contracts  "expire  or"  are  nrwdified  by  ttie  Commission] 

15.7  Real  Power  Losses 

[revised  to  reference  markets  and  cost  of  marginal  losses] 

Transmission  Customer  Responsibilities  

16.1  Conditions  Required  of  Transmission  Customers  

16.2  Transmission  Customer  Responsibility  for  Third-Party  Anrangements  

Procedures  for  Arranging  Firm  Potnt-To-Point  Transmission  Servk». 

17.1  Applrcation • 

[Network  Access  Servk:e  will  use  comparable  NITS  procMures] 

17.2  Completed  Application  

[section  retained  with  minor  modifications  in  order  and  to  estat>lish  minimum  term  of  service  of  one  hour; 

questions  in  preamble  ask  whether  different  procedures  should  be  used  by  load-sennng  entity  customers 
(who  have  load  and/or  generation  and  transmission  facilities  and  need  integration  service)  and  non-load- 
serving  entity  transmission  customers  (who  do  not)] 

17.3  Deposit 

17.4  Notice  of  Deficient  Application 

17.5  Response  to  a  Completed  Application  

17.6  Executkjn  of  Service  Agreement  

17.7  Extensions  for  Commencement  of  Service  

[related  to  PTP  reservations  which  will  not  be  used  by  Network  Access  Sewice] 

Procedures  for  Ananging  Non-Firm  Point-To-Point  Transmission  Service 

[all  scheduled  Network  Access  Service  is  firni] 

■Additional  Study  Procedures  for  Firm  Point-To-Point  Transmission  Sewice  Requests 

19.1  Notice  of  Need  for  System  Impact  Study  > 

19.2  System  Impact  Study  Agreement  and  Cost  Reimbursement 

19.3  System  Impact  Study  Procedures  

19.4  Facilities  Study  Procedures  

19.5  Facilities  Study  Modifications 

19.6  Due  Diligence  in  Completing  New  Facilities 

19.7  Partial  Interim  Service 

19.8  Expedited  Procedures  for  New  Facilities 

20  Procedures  if  the  Transmission  Provider  Is  Unable  To  Complete  New  Transmission  Facilities  for  Firm  Point-To- 
Point  Transmission  Service. 

20.1  Delays  in  Construction  of  New  Facilities  

20.2  Alternatives  to  the  Original  Facility  Additions  

20.3  Refund  Obligation  for  Unfinished  Facility  Additions  

21  Provisions  Relating  to  Transmission  Construction  and  Sen/ices  on  the  Systems  of  Other  Utilities  

21.1  Responsibility  for  Third-Party  System  Additions  

21.2  Coordination  of  Third-Party  System  Additions  

22  Changes  in  Sen/k%  Specifications 

22.1  Modifications  On  a  Non-Firm  Basis 

[use  NITS  procedures] 

22.2  Modifkiation  On  a  Firm  Basis • 

[use  NITS  procedures] 

23  Sale  or  Assignment  of  Transmission  Service  

[revised — replaced  with  the  resale  of  Congestion  Revenue  Rights] 

24  Metering  and  Power  Factor  Correction  at  Receipt  and  Delivery  Points(s)  

24.1  Transmission  Customer  Obligations  

[revised— additional  detail  added  consistent  with  New  York  ISO  Market  Sennces  Tariff] 

24.2  Transmission  Provider  Access  to  Metering  Data  

[revised— additional  detail  added  consistent  with  New  York  ISO  Market  Services  Tariff] 

24.3  Power  Factor ^ 

[revised— additional  detail  added  consistent  with  New  York  ISO  Market  Servk%s  Tariff] 

25  Compensation  for  Transmission  Service  ....; 

[charges  based  on  NITS  rates  and  charges  instead  (Sectk>n  34)] 

26  Stranded  Cost  Recovery 

[the  Transmission  Provider  is  now  an  independent  entity;  recovery  of  stranded  costs  remains  permissible,  but  will 

no  k>nger  be  part  of  the  tariff] 

27  Compensatkm  for  New  Facilities  and  Redispatch  Costs  

[assignment  of  redispatch  costs  replaced  by  LMP  system] 

NETWORK  INTEGRATION  TRANSMISSION  SERVICE 
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[Replaced  by  Networit  Access  Service;  certain  simHar  proviskms  retained  and  revised,  as  noted.  Others  added  from 
PTP] 
Preamble preamble 

28  Nature  of  Networtc  Integratkxi  Transmission  ServKe  B.I 

[revised  to  become  Network  Access  Servk:e] 

28.1  Scope  of  Servk» B.1.1 

28.2  Transmisskxi  Provkler  Responsibilities B.I. 3 

28.3  Network  Integratkm  Transmission  Service deleted 

[requires  OATT  servne  to  be  comparable  to  native  k>ad  sen/k:e;  all  servne  now  tt)e  same  t>y  definitkxi] 

28.4  Secondary  ServKe B.1.4 

[revised  to  include  Congestkm  Revenue  Rights] 

28.5  Real  Power  Losses B.10.3.2 

[revised— tosses  can  also  be  provided  through  tfie  nnartcet] 

28.6  Restrtettons  on  Use  of  Sennce deleted 

[no  restrx:tnr)s  on  sennce— third  part  sales  must  be  PTP;  now  oneservks  for  all] 

29  Initiating  Servne B.2 

29.1  CondHton  Precedent  for  Receiving  Servtoe i  B.2.1 

29.2  Applicatton  Procedures B.2.2.2 

[seclton  retained  with  minor  modiftoattons  to  estat)lish  minimum  term  of  sennce  of  one  hour;  but  questtons  in 

preamble  ask  whether  different  procedures  shoukj  be  used  by  load-serving  entity  customers  (wtw  have 
toad  and/or  generatton  and  transmisston  facilities  and  need  integration  sen/ne)  and  non-toad-sennng  enti- 
ty transmission  customers  (who  do  not)]  , 

29.3  Technical  Arrangements  To  Be  Compteted  Prior  to  Commencement  of  Servrce  B.2.3 

29.4  Network  Customer  Facilities B.2.4 

29.5  Filing  of  Senrice  Agreement  B.2.5 

30  Network  Resources B.3 

[sectton  retained,  but  questtons  in  preamble  ask  whether  different  procedures  should  be  used  by  toad-serving 

entity  customers  (wfio  have  toad  and/or  generatton  and  transmisston  facilities  and  need  integration  servtoe) 
and  non-toad-serving  entity  transmisston  customers  (who  do  not)] 

30.1  Designatton  of  Networit  Resources  B.3.1 

30.2  Designatton  of  New  Networit  Resources B.3.2 

30.3  Tertninatton  of  Network  Resources  B.3.3 

30.4  Operatton  of  Network  Resources  B.3.4 

30.5  Network  Customer  Redispatch  OWigatton B  3.6 

[redispatch  obligatton  fulfilled  through  marttet  structure — all  generators  will  bid  into  martlet  and  foltow  Trans 

misston  Provkler's  dispatch  instnjcttons;  sectton  removes  reference  to  Transmisston  Provtoer's  own  gen 
eratton] 

30.6  Transmisston  Anangements  for  Networt(  Resources  Not  Phystoally  Interconnected  With  the  Transmisston    B.3.7 
Provkler. 

30.7  Limitatton  on  Designatkm  of  Networi(  Resources  deleted 

[no  limitattons  on  anKMjnt  of  use  of  resources;  any  excess  takes  or  deliveries  priced  at  maritet  ctoaring  price] 

30.8  Use  of  Interface  Capacity  by  ttie  Networi(  Customer _ '  deleted 

[OJStomers  can  use  as  much  intertace  capacity  as  they  want  as  long  as  they  are  willing  to  pay  congestton 

charges] 

30.9  Network  Custonrter  Owned  Transmisston  Facilities B.3.9 

31  Designation  of  Networit  Load B.4 

[largely  revised  to  remove  tfie  formal  designatton  and  replace  with  an  toentiftoation  of  load  and  new  toads] 

31.1  Networi<Load B.4.1 

31.2  New  Networt<  Loads  Connected  With  the  Transmisston  Provkler  B.4.2 

31.3  Networtc  Load  Not  Phystoally  Interconnected  With  the  Transmission  Provkler deleted 

[required  toad  on  otfwr  systems  to  be  counted  as  Network  Load  or  served  under  PTP;  now  no  charge  for 

exports] 

31.4  New  Interconnectton  Points B.4.3 

31.5  Changes  in  Servtoe  Requests B.4.4 

31.6  Annual  Load  and  Resource  Informatton  Updates  B.4.5 

32  Addittonal  Study  Procedures  for  Networit  Integratton  Transmisston  Servtoe  Requests  B.5 

[now  under  Sectton  5,  Sennce  Availat>itity.  All  secttons  modified  to  include  requests  for  Congestton  Revenue 

Rights] 

32.1  Nottoe  of  Need  for  System  Impact  Study  B.5.3 

32.2  System  Impact  Study  Agreement  and  Cost  Reimbursement B.5.4 

32.3  System  Impact  Study  Procedures  B.5.5 

32.4  Facilities  Study  Procedures  B.5.6 

33  Load  Shedding  and  Curtailments  B.9 

33.1  Procedures B.9.1 

[places  curtailment  procedures  in  tfie  tariff  rather  than  in  Networt(  Operating  Agreements] 

33.2  Transmisskxi  Constraints  B.9.2 

[narrows  focus  of  sectton  to  address  only  constraints  not  first  resolved  by  the  LMP  system] 

33.3  Cost  Responsibility  for  Relieving  Transmission  Constraints deleted 

[load  ratio  share  altocation  of  redispatch  costs  is  replaced  by  LMP  system] 

33.4  Curtailments  of  Scheduled  Deliveries B.9.3 

[nanows  focus  of  section  to  address  only  constraints  not  first  resolved  by  the  LMP  system;  gives  priority  to 

customers  with  adequate  resources  who  are  also  using  Congestion  Revenue  Rights  (question  in  preamble  | 
on  whether  we  shoukl  grant  this  priority)]  i 

33.5  Altocation  of  Curtailments I  deleted 
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[revised  to  no  longer  refer  to  sharing  of  curtailments  t)etween  Transmission  Provider  and  other  customers- 
all  load-serving  entities  will  now  be  customers] 

33.6  Load  Shedding 

[provision  in  tariff,  not  Networi<  Operating  Agreement;  done  on  a  non-discriminatory  basis] 

33.7  System  Reliability 

[Transmission  Provider  can  propose  penalties  for  failure  to  follow  a  curtailment  order] 

34  Rates  and  Charges •' 

34.1  Monthly  Demand  Charge 

[revised  to  only  apply  the  load  ratio  share  Access  Charge  to  deliveries  to  load  located  on  the  Transmission 

Provider's  system;  through  and  out  service  customers  would  not  pay  the  Access  Charge  unless  ttiey 
wanted  to  receive  a  direct  allocation  of  Congestion  Revenue  Rights] 

34.2  Determination  of  Network  Customer's  Monthly  Network  Load  

[would  only  include  load  located  on  the  Transmission  Provider's  system] 

34.3  Determination  of  Transmission  Provider's  Monthly  Transmission  System  Load  

[this  section  accounted  for  PTP  service,  which  will  no  longer  exist— may  still  need  a  transitional  calculation] 

34.4  Redispatch  Charge  

[revised  to  describe  the  Usage  Charge,  which  consists  of  the  congestion  charge  and  the  loss  charge] 

34.5  Stranded  Cost  Recovery 

[the  Transmission  Provider  Is  now  an  independent  entity;  recovery  of  stranded  costs  remains  permissible, 

but  will  no  longer  be  part  of  the  tariff] 

35  Operating  An-angements 

35.1  Operation  under  the  Networi<  Operating  Agreement 

35.2  Networi<  Operating  Agreement  

35.3  Networi<  Operating  Committee  

SCHEDULE  1 

Scheduling,  System  Control  and  Dispatch  Service 

SCHEDULE  2 

Reactive  Supply  and  Voltage  Control  From  Generation  Sources  Sen/ice  

SCHEDULE  3 

Regulation  and  Frequency  Response  Service  

SCHEDULE  4 

Energy  Imbalance  Service 

SCHEDULE  5 

Operating  Reserve — Spinning  Reserve  Service 

SCHEDULE  6 

Operating  Reserve — Supplemental  Reserve  Service  

SCHEDULE  7 

Long-Term  Fim  and  Short-Term  Firm  Point-To-Point  Transmission  Service  

[all  rates  in  Part  VIM] 
SCHEDULE  8 

Non-Firm  Point-To-Point  Transmission  Service  

[no  non-fimn  service] 
ATTACHMENT  A 

Form  of  Service  Agreement  for  Fimn  Point-To-Point  Transmission  Service 

[name  change  for  Networt<  Access  Service] 
ATTACHMENT  B 

Form  of  Service  Agreement  for  Non-Firm  Point-To-Point  Transmission  Service 

[no  non-firm  service] 
ATTACHMENT  C 

Methodology  To  Assess  Available  Transmission  Capability  

[to  be  filed  by  Transmission  Provider;  must  be  done  by  an  independent  entity] 
ATTACHMENT  D 

•     Methodology  for  Completing  a  System  Impact  Study 

[to  be  filed  by  Transmission  Provider] 
ATTACHMENT  E 

Index  of  Point-To-Point  Transmission  Service  Customers 

[name  change  for  Network  Access  Service] 
ATTACHMENT  F 

Service  Agreement  for  Networi<  Integration  Transmission  Service  

[one  for  all  Networi<  Access  Service  Customers — Part  VI] 
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Networit  Operating  Agreement  

[to  be  filed  by  Transmission  Provider] 
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[one  for  all  Network  Access  Service  Customers— Attachment  D] 
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Appendix  E 

Standard  Market  Design  and  Trading   . 
Strategies  Encountered  in  the  Independent 
System  Operators 

Currently,  five  ISOs  operate  organized 
markets  for  energy  and  ancillary  services, 
California  ISO,  PJM,  New  York  ISO,  ISO-New 
England  and  ERGOT.  This  appendix 
discusses  how  Standard  Market  Design 
would  handle  various  trading  strategies  that 
were  allegedly  used  for  market  manipulation 
in  these  ISOs,  including  those  described  by 
Enron  Corporation  in  two  memoranda  as 
being  used  in  the  California  wholesale 
markets.  Standard  Market  Design 
incorporates  lessons  we  have  learned  from 
experience  in  these  organized  markets.  In 
many  cases  the  proposed  market  rules  have 
been  designed  to  avoid  the  market  design 
flaws  that  were  the  basis  for  these  trading 
strategies.  For  others,  Standard  Market 
Design  relies  on  strong  market  monitoring  by 
the  Independent  Transmission  Provider's 
Market  Monitoring  Unit  and  the  Commission 
Office  of  Market  Oversight  and  Investigation 
to  ensure  compliance  with  the  market  rules 
and  to  detect  new  market  manipulation 
strategies. 

Enron  Strategies  and  Standard  Market 
Design 

In  memoranda  dated  December  6,  2000  and 
December  8,  2000,  attorneys  for  Enron 
detailed  various  trading  strategies  that  were 
being  used  in  California  wholesale  markets. 
The  strategies  discussed  in  the  Enron 
memoranda  were  mainly  tailored  to  take 
advantage  of  flaws  in  the  California  market 
design,  particularly  its  congestion 
management  system.  Standard  Market  Design 
uses  a  different  congestion  management 
system  that  would  make  most  of  these 
strategies  infeasible. 

Most  of  the  strategies  described  in  the 
Enron  memoranda  depended  on  the 
development  of  a  day-ahead  schedule  for 
power  sales  that  was  developed  without 
determining  whether  that  day-ahead 
schedule  was  physically  feasible.  In  real 
time,  the  California  ISO  made  payments  to 
entities  to  relieve  congestion.  This  created  an 
incentive  for  an  entity  to  create  congestion  in 
the  day-ahead  schedule  at  no  cost  so  that  the 
same  entity  would  be  paid  to  relieve  that 
congestion  in  real  time. 

Standard  Market  Design  uses  a  nodal 
congestion  management  system,  Locational 
Marginal  Pricing  (LMP)  together  with  a 
physically  feasible  and  financially  binding 
day-ahead  schedule.  The  use  of  a  nodal 
congestion  management  system  ensures  that 
all  transmission  constraints  are  considered  in 
developing  day-ahead  schedules  and  any 
congestion  is  reflected  in  the  prices  for 


energy  and  transmission  services.'  Thus, 
there  is  no  need  to  make  separate  payments 
in  real  time  to  relieve  congestion  in  the  day- 
ahead  schedule,  as  there  was  in  California. 
The  day-ahead  schedules  under  Standard 
Market  Design  would  also  be  financially 
binding  so  that  a  marketer  that  changed  its 
schedule  in  real  time  would  still  be 
financially  liable  for  its  day-ahead  schedule. 
This  also  reduces  the  opportunities  and 
incentives  for  market  manipulation  strategies 
that  rely  on  differences  between  day-ahead 
and  real-time  prices. 

A  few  of  the  strategies  in  the  Enron 
memoranda  appear  to  depend  on  the 
marketer  providing  false  information  to  the 
ISO.  Thus,  these  strategies  rely  on  evading  or 
violating  the  market  rules  rather  than  on 
market  design  flaws.  Standard  Market  Design 
addresses  these  types  of  strategies  by 
requiring  an  active  market  monitoring 
program  that  will  detect  violations  of  market 
rules  and  take  appropriate  action  against 
entities  that  violate  the  market  rules. 

The  specific  strategies  in  the  Enron 
memoranda  are  discussed  below. 

A.  The  Big  Picture 

1.  "Inc-ing  Load"  (Fat  Boy} — artificially 
increasing  load  on  schedules  submitted  to 
the  Cal  PX;  dispatching  the  generation  as 
scheduled,  which  was  in  excess  of  actual 
load;  being  paid  by  the  California  ISO  for  the 
excess  generation  at  the  market  clearing 
price. 

This  strategy  appears  to  be  designed  to 
evade  the  requirement  for  balanced  day- 
ahead  schedules  by  the  California  ISO. 
Standard  Market  Design  does  not  require 
load  or  generation  to  submit  balanced  day- 
ahead  schedules.  Therefore,  such  a  strategy  is 
not  necessary  to  offer  excess  generation  to  the 
market.  The  market  rules  provide  sellers  with 
varying  methods  to  do  this.  However,  there 
are  scheduling  requirements  and  entities  that 
do  not  follow  them  may  be  subject  to 
penalties. 

2.  Relieving  Congestion — creating 
congestion  in  the  PX  market  [i.e..  the  energy 
scheduled  for  delivery  exceeds  the  capacity 
of  the  transmission  path)  and  "relieving" 
such  congestion  in  the  real-time  market. 
Accomplished  by  reducing  schedules  or 
scheduling  transmission  in  the  opposite 
direction,  for  which  congestion  payment  is 
made  by  the  ISO. 

This  strategy  appears  designed  to  exploit  a 
flaw  in  the  California  market  design  that  is 


'  California  used  a  zonal  congestion  management 
system  tliat  was  designed  to  manage  congestion 
between  zones,- but  not  witiiin  a  zone.  A  nodal 
congestion  management  system  is  designed  to 
manage  congestion  between  any  locations  or  nodes 
within  ttie  transmission  system.  In  California,  the 
day-ahead  schedule  for  energy  sales  was  developed 
by  the  PX  and  there  was  no  requirement  that  this 
schedule  t>e  physically  feasible 


not  present  in  Standard  Market  Design.  The 
day-ahead  schedule  for  energy  developed  by 
the  PX  market  did  not  take  into  account 
transmission  constraints.  As  such,  the 
schedule  that  was  developed  was  often  not 
physically  feasible.  Second,  entities  were 
then  paid  to  relieve  the  congestion  in  real- 
time that  resulted  from  the  infeasible  dav- 
ahead  schedule.  In  contrast.  Standard  Market 
Design  uses  a  security  constrained  day-ahead 
schedule  for  energy.  This  means  the  day- 
ahead  schedule  accounts  for  all  transmission 
system  constraints  needed  for  reliable  system 
operations.  Thus,  the  day-ahead  schedules  in 
the  Standard  Market  Design  will  not  have  the 
type  of  manufactured  c:ongestion  di.s(.ussed 
in  the  Enron  memoranda.  Standard  Market 
Design  also  u.ses  a  more  efficient  congestion 
management  system.  LMP.  than  that  used  by 
the  California  ISO.  Under  LMP.  the  entities 
that  cause  congestion  are  charged  for  that 
congestion.  Thus,  there  would  be  no  need  for 
separate  payments  by  the  ISO  to  relieve 
congestion  as  occurred  in  California. 

B.  Representative  Trading  Strategies 

1.  Exports  of  California  Power — buying 
energy  for  export  and  then  importing  that 
energy  to  evade  the  price  caps  in  California. 

The  strategy  was  designed  to  take 
advantage  of  the  fact  that  jhere  was  a  price 
cap  in  effect  in  only  part  of  the  market.  This 
problem  was  eliminated  in  California  when 
West-wide  mitigation  measures  were 
imposed.  Standard  Market  Design  will  apply 
consistent  market  mitigation  measures  across 
all  regions.  Thus,  the  incentive  for  this  type 
of  strategy  is  significantly  reduced.  Also. 
Standard  Market  Design  includes  a  resource 
adequacy  requirement  for  load  serving 
entities  that  avoids  or  minimizes  the  energy 
shortage  conditions  that  made  this  strategy 
possible. 

2.  Non-firm  Export — scheduling  non-firm 
energy  from  a  point  in  California  to  a  control 
area  outside  of  California  and  then  cutting 
the  non-firm  energy  after  it  receives  payment 
for  relieving  congestion. 

This  strategy  appears  to  exploit  a  loophole 
in  the  California  congestion  management 
system  that  allowed  an  entity  to  get  a 
payment  for  shipping  power  that  wasn't 
actually  shipped.  In  contrast,  under  Standard 
Market  Design  the  day-ahead  schedule  would 
be  financially  binding  so  a  marketer  could 
not  cancel  the  arrangement  without  a 
financial  penalty.  Also,  Standard  Market 
Design  uses  LMP  to  manage  congestion  rather 
than  separate  payments  to  relieve  congestion. 

3.  Death  Star — scheduling  energy  in  the 
opposite  direction  of  congestion 
(counterflow)  without  putting  energy  onto  or 
taking  it  off  of  the  grid,  yet  still  receiving 
congestion  payments. 

This  strategy  appears  designed  to  exploit  a 
flaw  in  the  way  that  congestion  charges  were 
paid  in  California.  Under  LMP,  the  entity 
would  only  be  paid  in  real  time  for  power 
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that  actually  flowed.  Congestion  charges 
would  be  computed  as  the  difference 
between  two  locational  energy  prices  under 
a  LMP  system  rather  than  a  separate  charge 
as  in  California.  This  particular  strategy  also 
appears  to  depend  on  different  congestion 
management  systems  being  in  effect  in 
contiguous  areas.  That  is.  the  California  ISO's 
congestion  charges  did  not  reflect  the 
availability  of  additional  transmission 
capacity  along  a  parallel  path  in  an  adjacent 
system.  As  long  as  that  happens  there  likely 
are  some  opportunities  for  market 
manipulation.  The  long-term  fix  for  this  type 
of  problem  is  a  standard  market  design  that 
applies  to  all  areas  within  the  market.  Also, 
large  regional  organizations  that  cover 
natural  markets  will  fix  this  problem.  In 
Order  No.  2000,  the  Commission  encouraged 
the  formation  of  these  types  of  regional 
organizations. 

4.  Load  Shift — submitting  artificial 
schedules  in  order  to  receive  inter-zonal 
congestion  payments.  Shifting  load  to  receive 
congestion  payments. 

The  strategy  relies  on  the  flaws  in  the 
congestion  management  system  in  California. 
The  zonal  congestion  system  used  in 
California  provides  more  opportunities  to 
game  congestion  than  the  nodal  congestion 
system  under  LMP.  Because  of  the  separation 
of  the  day-ahead  market  (formerly 
administered  by  the  PX)  and  the  real-time 
balancing  market  (administered  by  the  ISO), 
there  are  numerous  ways  that  market 
participants  can  create  artificial  congestion  in 
the  day-ahead  market  and  then  be  paid  to 
relieve  the  congestion  in  real  time.  L'nder 
LMP.  the  entity  that  caused  the  c;ongestioii 
would  pay  for  the  congestion. 

5.  "Gel  Shorty" — paper  trading  of  ancillary 
services.  Enron  has  to  submit  false 
information  to  the  CA  ISO  on  the  location  of 
the  plants  to  sell  the  ancillary  services. 

Standard  Market  Design  proposes  a  day- 
ahead  and  real-time  market  for  ancillary 
services.  Financial  bids  for  ancillary  services 
are  not  permitted.  Bidders  would  be  required 
to  identify  specific  units  that  would  be  used 
to  provide  the  ancillary  services.  Market 
monitoring  would  be  used  to  ensure  that 
ancillary  service  bids  are  backed  by  real 
resources. 

This  strategy  is  also  based  on  virtual 
bidding,  something  that  is  allowed  under 
Standard  Market  Design  for  energy  markets 
Virtual  bidding  should  cause  the  prices  in 
the  day-ahead  and  real-time  markets  to 
converge.  This  by  itself  does  not  harm 
customers.  It  means  that  a  customer  that  buys 
power  in  real  time  will  pay  approxirnately 
the  same  as  a  customer  that  buys  power  day 
ahead.  However,  under  Standard  Market 
Design,  bidders  would  be  required  to 
specifically  identify  energy  bids  that  are  not 
backed  by  physical  resources.  This  is 
important  lor  reliability  purposes,  to  ensure 
that  the  transmission  provider  can  ensure 
that  sufficient  physical  resources  are 
committed  to  meet  the  projected  load.  In 
contrast.  Enron  apparently  indicated  the 
ancillary  bids  were  backed  by  physical 
resources  when  they  were  not.  This  could 
have  affected  reliability  if  Enron  was  actually 
called  on  to  supply  the  ancillary  services. 

6.  Wheel  Out — scheduling  a  transmission 
flow  while  knowing  that  an  intertie  is 


completely  constrained  or  that  a  line  is  out 
of  service.  Even  though  no  energy  is 
delivered,  the  trader  will  be  paid  a 
congestion  charge  for  cutting  the  transaction. 

This  strategy  appears  designed  to  exploit 
two  flaws  in  the  California  system  that  do  not 
exist  in  Standard  Market  Design.  First, 
because  Standard  Market  Design  uses 
security-constrained  unit  commitment  and 
dispatch  procedures  in  operating  their  energy 
markets,  market  participants  could  not 
schedule  transactions  day-ahead  or  real-time 
that  are  physically  impossible.  Second,  the 
congestion  management  system  under 
Standard  Market  Design  is  fully  integrated 
with  the  energy  markets  and  therefore  would 
not  provide  separate  payments  for  relieving 
congestion  as  in  California.  Under  LMP,. if 
more  entities  were  trying  to  schedule  an 
export  than  the  physical  capacity  of  the  line, 
this  excess  would  be  reflected  in  the  market 
clearing  prices  for  the  energy  exports,  which 
in  turn  would  be  used  to  compute 
appropriate  congestion  charges.  Thus,  there 
would  be  nothing  to  gain  in  using  this 
strategy. 

7.  Ricochet — Buying  energy  from  the  Cal 
PX  and  exporting  it  to  another  entity  which 
charges  a  small  fee.  The  energy  is  resold  in 
the  real-time  market. 

The  main  purpose  of  this  strategy  is  to 
evade  California's  price  caps  which  apply  to 
in-state  generation,  but  not  to  external 
generation  purchased  "out  of  market."  Under 
Standard  Market  Design  there  would  be 
consistent  market  mitigation  measures  across 
the  country.  Therefore,  there  woald  not  be 
the  opportunity  to  take  advantage  of  the 
differences  in  market  rules.  In  California,  the 
"Ricochet"  strategy  ended  when  consistent 
West-wide  mitigation  rules  went  into  effect. 

8.  Selling  non-firm  as  firm — selling  or 
reselling  what  is  actually  non-firm  energy  to 
the  Cal  PX  but  claiming  that  it  is  firm  energy. 

The  reason  for  this  strategy  is  that  Enron 
would  get  paid  for  ancillary  services  if  the 
energy  was  labeled  as  firm,  but  would  not  get 
paid  for  ancillary  services  if  it  was  labeled  as 
non-firm.  Under  Standard  Market  Design  all 
transmission  service  would  be  under 
Network  Access  Service  so  there  would  be  no 
difference  in  the  ancillary  service 
requirements.  Thus,  there  would  be  no 
reason  for  this  strategy. 

9.  Scheduling  energy  to  collect  congestion 
charge — scheduling  a  counterflow  even 
though  a  company  does  not  have  any 
available  generation.  The  entity  is  charged 
the  real-time  price  for  energy  that  it  is  short 
but  receives  a  congestion  payment  for  the 
scheduled  counterflow.  This  activity  is 
profitable  whenever  the  congestion  payment 
is  greater  than  the  charge  associated  with  the 
energy  that  was  not  delivered. 

This  strategy  exploited  a  loophole  in  the 
CA  ISO  congestion  management  system  that 
does  not  exist  under  the  LMP  system  used  in 
Standard  Market  Design.  As  the 
memorandum  notes,  CA  ISO  paid  congestion 
charges  whether  any  power  flowed  or  not. 
Under  Standard  Market  Design  if  an  entity 
sold  energy  in  the  day-ahead  market  it  would 
either  have  to  provide  the  energy  in  real  time 
or  buy  back  its  position  (it  would  be  charged 
the  real-time  price  for  the  energy).  Also,  the 
strategy  may  be  related  to  the  fact  that  the 


day-ahead  schedule  for  energy  developed  by 
the  Cal  PX  did  not  account  for  transmission 
constraints.  CA  ISO  then  paid  congestion 
charges  to  entities  to  relieve  the  congestion 
they  had  created  through  their  scheduling. 
The  security  constrained  day-ahead 
schedules  required  in  Standard  Market 
Design  takes  into  account  transmission 
constraints.  So,  there  is  not  the  same 
opportunity  for  this  type  of  market 
manipulation. 

Market  Manipulation  in  the  Eastern  ISO 
Markets:  Implications  for  Standard  Market 
Design 

Because  several  components  of  Standard 
Market  Design  are  based  on  market  designs 
in  effect  in  the  Eastern  ISOs  markets — PJM. 
New  York  and  New  England — it  is  important 
to  turn  to  these  markets  to  verify  that  the 
Standard  Market  Design  rules  protect  against 
market  manipulation.  In  this  regard,  the 
following  points  are  important.  First,  the 
Eastern  ISO  markets  have  recognized  almost 
from  the  start  of  market  operations  that  no 
market  design  can  protect  against  market 
power  due  to  structural  conditions,  such  as 
the  high  concentration  of  firms  in  a  region  or 
load  pocket  and/or  the  lack  of  price-sensitive 
demand.  For  this  reason,  the  Standard 
Market  Design  includes  market  power 
mitigation  rules. 

Second,  there  have  been  several  years  of 
learning  in  the  Eastern  ISO  markets  on 
market  design.  Small  details  of  market  design 
can  turn  out  to  have  major  effects  on  market 
performance.  We  have  used  this  experience 
in  developing  the  market  rules  for  Standard 
Market  Design. 

Like  the  California  markets,  the  Eastern 
ISO  markets  have  been  alleged  to  be  subject 
periodically  to  physical  and  economic 
withholding  of  capacity  by  firms  and  other 
measures  employed  as  a  means  to  increase 
market  prices  for  energy,  ancillary  services 
and  installed  capacity,  and  to  manipulate  the 
prices  for  transmission  rights.  However,  these 
attempts  have  been  more  sporadic  and  have 
had  a  far  less  significant  economic  impact 
than  California.  This  is  due  in  part  to  the  fact 
that  approximately  85  percent  of  demand  is 
covered  under  long-term  contracts  and 
therefore  is  unaffected  by  spot  price 
volatility.  In  general,  the  Eastern  markets  are 
considered  relatively  competitive  and  have  a 
range  of  measures  in  place  to  monitor  and 
mitigate  locational  market  power.^  Several 
problematic  markets,  especially  for  installed 
capacity,  have  been  eliminated  or 
substantially  modified.  In  addition,  at  least 
some  types  of  market  manipulation  that  have 
occurred  in  the-  New  England  market  are 
associated  with  its  interim  market  design, 


^  Each  of  the  Eastern  ISOs  produces  reports  on 
market  performance  and  on  market  power 
monitoring  and  mitigation.  These  reports  are 
available  on  the  ISO  Web-sites;  particular  reports 
referenced  in  this  section  will  be  cited.  In  addition, 
filings  before  the  Commission  and  Commission 
orders  address  these  issues  and  will  also  be  cited 
when  referenced.  See  also  FERC,  "Investigation  of 
Bulk  Power  Markets:  Northeast  Region,"  November 
1,  2000,  available  on  the  FERC  web-site;  State  of 
New  York  Department  of  Public  Service.  "Interim 
Pricing  Report  On  New  York  Stale's  Independent 
System  Operator,"  Department  of  Public  Service 
Pricing  Team,  December  2000. 
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and  will  not  recur  under  the  Standard  Market 
Design.  Similarly,  in  New  York,  many  mitial 
poor  design  decisions  and  software  choices 
made  within  a  framework  similar  to  the 
proposed  Standard  Market  Design  have  been 
modified  and  improved,  yielding  some 
lessons  for  future  attempts  to  implement 
Standard  Market  Design  markets,^ 

The  previous  section  examined  whether 
the  Enron  strategies  in  California  could  be 
used  to  manipulate  prices  under  the 
Standard  Market  Design.  This  section 
reviews  some  of  the  publicly  known 
examples  of  market  manipulation  in  the 
Eastern  ISO  markets  and  discusses  whether 
and  how  the  Standard  Market  Design  would 
prevent  such  activity.*  The  ISO  market 
monitoring  reports  and  filings  before  the 
Commission  provide  many  further  examples 
of  market  manipulation  in  the  Eastern  ISO 
markets  that  concern  either  minor  events, 
transitory  problems,  or  market  rule  changes 
made  in  anticipation  of  potential  market 
manipulation.  The  Standard  Market  Design 
may  not  specifically  require  many  of  those 
rules,  but  the  Commission  will  review 
Standard  Market  Design  compliance  filings  to 
evaluate  whether  proposed  market  rules  are 
susceptible  to  manipulation. 

A.  Energy  Markets 

The  Eastern  ISO  energy  markets  have  been 
subject  to  forms  of  market  manipulation  and 
market  power,  including  both  economic  and 
physical  withholding.  Most  exercise  of 
market  power  in  the  energy  markets  occurs 
in  two  types  of  system  conditions:  (1)  The 
existence  of  persistent  transmission 
constraints  in  some  locations  and  (2)  periods 
of  system-wide  shortage  of  energy,  such  as 
exists  on  peak-load  days  or  during 
emergencies.  Locations  that  are  on  the  import 
side  of  persistently  congested  transmission 
lines  (sometimes  called  "load  pockets") 
present  the  most  opportunity  for  exercise  of 
market  power  due  to  the  high  concentration 
that  occurs  in  these  locations.  Generators  in 
these  locations  are  typically  closely 
monitored  and/or  placed  under  contract  to 
prevent  bid  price  increases.  Hence,  this 
section  will  not  consider  market  power  in 
these  locations. 

During  capacity  shortages  or  system 
emergencies,  market  power  is  more  diffuse, 
reflecting  the  possibility  that  all  generation 
will  have  to  be  dispatched.  For  example,  the 
PfM  market  monitor  believes  that  high  energy 
prices  in  the  summer  of  1999  were  the  result 
of  the  interaction  of  high  demand  levels  with 
supply  curves  that  exhibited  steep  slopes 
over  very  narrow  ranges  of  output.  Some 
firms  appear  to  have  withheld  capacity  and 
changed  bid  parameters  during  peak  hours  as 
a  means  to  drive  up  prices  [see  discussion 
below).  However,  these  prices  also  appear  to 
have  attracted  imports  into  PJM.  The  market 
monitor  thus  concluded  that  the  high  prices 
were  due  both  to  scarcity  and  to  the  exercise 
of  market  power,  but  that  the  relative 


importance  of  the  two  factors  could  not  be 
determined.* 

During  periods  of  shortage,  interactions 
between  the  energy  markets  and  the  markets 
for  ancillary  services  and  installed  capacity 
are  also  more  significant.  Market  power  in 
each  type  of  market  can  affect  the  other.  Price 
increases  in  the  energy  markets  will  lead  to 
higher  prices  for  ancillary  services,  since  the 
prices  in  the  latter  markets  reflect  the 
opportunity  costs  associated  with  forgone 
energy  sales.*  Maintenance  of  the  operating 
reserve  requirement  can  also  drive  up  prices 
in  the  energy  market,  because  the  ISO 
markets  require  that  all  energy  should  be 
taken  to  preserve  the  reserve  margins  prior  to 
having  to  reduce  them  (see  example  1(a), 
below);  hence  withholding  of  reserves  could 
drive  up  not  just  reserve  prices  but  also 
energy  prices.'' 

1.  Manipulation  of  physical  bid  parameters 
to  extend  the  operating  time  or  increase  the 
output  level  of  a  generator  and  increase  the 
market  price — Several  ISO  markets  have 
experienced  firms'  use  of  the  bid-in  physical 
parameters  of  generators,  such  as  minimum 
run  times  and  low  operating  levels,  to  extend 
the  operating  time  and/or  output  of  the 
generator  and  possibly  set  a  higher  market 
clearing  price  than  was  economically 
necessary.  Typically,  these  problems  are 
combined  with  specific  market  rules  that 
allow  the  change  in  physical  bid  parameters 
to  impact  the  price  (under  a  purely 
competitive  market  assumption,  changes  in 
these  parameters  should  not  affect  the  price 
in  the  market).  Two  specific  cases  follow. 

(a)  In  PJM,  certain  generators  were 
increasing  their  minimum  run  times  to  the 
full  24  hours  of  the  day  and  submitting  high 
price  bids.  Under  the  PJM  energy  market 
rules,  the  bids  were  evaluated  over  the  full 
day;  hence,  under  normal  conditions,  high 
price  bids  would  be  rejected.  However,  in 
Maximum  Generation  Emergencies,  PJM  was 
required  to  take  all  economic  offers, 
regardless  of  the  number  of  hours  of  the  day 
in  which  such  offers  were  economic,  prior  to 
taking  other  emergency  measures,  such  as 
recalling  capacity  resources.  This  allowed 
these  generators  to  run  at  a  high  price  all  day 
and  set  LMPs  higher  than  the  Si. 000  bid  cap. 
PJM  estimated  that  in  1999,  excess  energy 


3  David  B.  Patton  and  Michael  T.  Wander.  "2001 
Annual  Report  on  The  New  York  Electric  Markets." 
Independent  Market  Advisor  to  the  New  York  ISO, 
)une  2002. 

•"  Some  paragraphs  in  this  section  are  excerpted 
from  FERC,  "Investigation  of  Bulk  Power  Markets: 
Northeast  Region,"  November  1.  2000. 


^PJM  Market  Monitoring  Unit  (MMU).  "PIM 
Interconnection  State  of  the  Market  Report  1999." 
June  2000.  The  report  explains  that  long-term  net 
revenue  results  indicate  that  prices  were 
competitive  in  1999. 

"The  standard  pricing  rule  for  regulation  and 
operating  reser\'es  is  to  compensate  generators  that 
would  have  been  scheduled  for  energy  but  arc 
withheld  for  regulation  or  reserves  for  the  forgone 
energy  revenues.  This  pricing  rule  is  continued  in 
the  Standard  Market  Design. 

'In  addition  to  the  example  in  1(a).  there  are 
some  significant  instances  in  which  the  reliability 
rules  thai  require  ISOs  to  purchase  energy  from  any 
external  or  internal  source  to  maintain  the  reserve 
margin  can  increase  the  energy  price.  For  example, 
prior  to  the  imposition  of  the  SIOOO  energy  bid  cap 
in  the  Eastern  ISOs.  ISO  New  England  experienced 
an  S6000/MWh  energy  clearing  price  for  four  hours 
in  May  2000  due  to  an  import  purchase  that  was 
taken  to  avoid  degrading  the  internal  reserve 
margin.  However,  this  case  was  not  deemed  to  be 
exercise  of  market  power.  See  FERC.  "Investigation 
of  Bulk  Power  Markets:  Northeast  Region." 
November  1 .  2000. 


payments  to  just  one  plant  of  S8  million 
resulted  from  this  bidding  technique.  The 
Commission  approved  PJM's  market  rule 
revision  to  address  this  problem,  which 
restricted  the  bid  sufficiency  guarantee  only 
to  the  hours  in  which  the  generalofbid  was 
economic  during  the  emergency." 

Under  the  proposed  Standard  Market 
Design  market  rules,  as  in  PJM.  a  generator's 
bid  offer  must  be  considered  over  the  full 
day.  Hence  in  normal  circumstances,  as  in 
PJM,  changing  the  generator's  minimum  run 
time  should  not  confer  any  competitive 
advantage.  The  Standard  Market  Design  rules 
explicitly  require  that  the  Transmission 
Provider  must  evaluate  how  emergenc  \ 
conditions  affect  market  prices.  In  complying 
with  this  requirement,  the  Commission  will 
evaluate  whether  the  rules  prevent  market 
manipulation,  whether  by  adopting  the  PIM 
rules  or  some  other  measures. 

(b)  In  New  England,  generators  were 
bidding  very  high  low  operating  levels — that 
is,  setting  a  high  minimum  output  level.  By 
the  existing  rules  in  New  England,  these 
generators  were  not  eligible  to  set  the  Energ; 
Clearing  Price  but  were  eligible  for  uplift 
payments  based  on  their  bid.  The  ISO 
proposed,  and  the  Commission  accepted,  that 
generators  would  be  required  to  bid  their 
physical  low  operating  levels.  sub|e<  1  to 
adjustment  for  emissions  or  economic 
efficiency  reasons.''  This  kind  of  problem 
would  be  less  likely  in  an  LMP-based  system 
with  a  revenue  sufficiency  guarantee. 

Under  Standard  Market  Design,  the 
Transmission  Provider  is  given  authority  to 
put  limits  on  the  frequency  with  which 
physical  bid  parameters  can  be  changed,  and 
other  limits  on  how  the  operating 
characteristics  of  the  generators  are  bid. 
These  potential  bid  restrictions  tan  be  used 
to  address  any  evidence  of  market 
manipulation  or  to  anticipate  such  behavior. 

B.  Ancillary  Ser\'ice  Markets 

Bid-based  ancillary  service  markets 
typically  have  fewer  eligible  suppliers 
(particularly  until  demand-side  resources 
participate)  than  the  energy  markets  as  well 
as  inelastic  demand  (unless  demand  cur\es 
for  reserves  are  established).  Locational 
reserve  requirements  may  narrow  the  markets 
further.  Finally,  as  noted  above,  market 
power  in  the  energy  markets  is  transferred  to 
the  ancillary  service  markets  through 
opportunity  cost  payments  and  other  market 
rules.'"  These  factors  make  monitoring  of 
these  markets  important.  L'nder  normal 
conditions,  it  is  expected  that  regulation  and 
operating  reser\'es  should  account  for  under 
10  percent  of  total  market  costs,  and  in  the 
Eastern  ISO  markets  are  often  under  S 
percent.  In  contrast,  in  a  few  cases,  poorls 
designed  ancillary  service  markets  and/or 
exercise  of  market  power  in  these  markets 
have  resulted  in  ancillary  ser\ii:es 


"  .See  PIM  Interronncrtion.  LLC.  92  FERI  t 
61.013(2000). 

•'  .See  LSO  New  England.  Inc..  99  FER( :  ^  hi  I  .M 
(2002). 

'"PIM  Market  Monitnnng  I  nit  (MMI  1.    P|M 
Interconnection  .Stale  of  the  Market  Report  2001. '" 
PIM  Interconnection.  L.L.C..  lune  2002.  p  10H 
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temporarily  accounting  for  a  much  higher 
percentage  of  total  electricity  costs." 

J.  Withholding  of  Operating  Reserves— The 
New  York  ISO  markets  for  operating  reserves 
experienced  withholding  of  operating 
reserves  in  the  Spring  of  2000.  resulting  in 
substantially  higher  prices  for  these  products 
for  several  months."  In  particular,  ten- 
minute  non-spinning  reserves  were  both 
withheld  from  the  market  physically  or  bid 
in  at  a  high  level  by  the  three  major 
suppliers.  The  high  price  for  this  reserve  in 
turn  drove  up  prices  for  regulation  and  the 
other  operating  reserves.  In  response,  the 
Commission  approved  a  bid  cap  on  ten- 
minute  non-spinning  reserves  and  the  New 
York  ISO  took  additional  measures  to 
increase  supply. ^-^  The  Ckjmmission 
subsequently  imposed  a  bid  cap  on  non- 
spinning  reserves  in  the  ISO  New  England 
markets  for  similar  reasons.'-'  PIM  delayed 
the  start  of  a  ten-minute  spinning  reserve 
market  in  part  due  to  concerns  about  the 
potential  for  limited  sellers  of  the  product. 

As  in  the  energy  markets,  Standard  Market 
Design  auctions  alone  cannot  solve  structural 
sourc;es  of  market  power  in  the  regulation 
and  operating  reserves  markets.  Rather,  these 
problems  must  be  addressed  through  a 
combination  of  market  power  mitigation 
measures,  such  as  bid  caps,  and  structural 
solutions,  such  as  encouraging  entry  into 
these  markets  by  generators  with  flexible 
start-times. 

C  Congestion  Management  Systems  and 
Tmnsmission  Rights 

The  congestion  management  system  ba.sed 
on  LMP  and  financial  transmission  rights 
proposed  in  the  Standard  Market  Design  and 
in  use  in  PJM  and  New  York  presents  a  clear 
advantage, over  the  transmission  line-loading 
relief  (TLR)  methods  used  in  other  parts  of 
the  country.  The  LMP-based  method  has 
caused  far  fewer  instances  of  transmission 
curtailments.''*  At  the  same  time,  any 
transmission  network  with  congestion 
pricing  and  financial  transmission  rights  is 
susceptible  to  some  degree  to  market 
manipulation.""'  Heretofore,  there  has  been 


' '  For  example.  New  York  ISO  experienced  one 
month,  February  2000.  in  which  regulation  and 
operating  reserves  accounted  for  almost  30  perci^nt 
of  total  market  costs.  This  was  an  aberration  due  to 
the  market  power  in  the  reserves  markets  discu.ssed 
in  example  (1):  following  market  power  mitigation 
measures,  the  costs  of  these  ancillary  services 
dropped  to  under  5  percent  of  total  market  costs. 
See  Patton,  David  B..  "New  York  Market  Advisor 
Annual  Report  on  The  New  York  Electric  Markets 
for  Calendar  Year  2000."  ISO  New  York,  April 
2001 ,  p.  ix. 

'^  See  id. 

'^  New  York  Independent  System  Operator.  Inc.. 
Pt  al..  91  FERC  1  61,218  (2000). 

'«  See  ISO  New  England.  Inc..  99  FERC  \  61.124 
(2002). 

^^See.  e.g.,  FERC.  "Investigation  of  Bulk  Power 
Markets:  Southeast  Region,"  Novemtier  1,  2000:  and 
FERC,  "Investigation  of  Bulk  Power  Markets: 
Midwest  Region."  November  1.  2000. 

'"Although  electricity  flows  in  complex  patterns 
determined  by  physical  laws  and  subject  to  the 
simultaneous  interaction  of  all  injections  and 
withdrawals  on  the  systems,  the  ways  in  which 
generators  load  certain  lines  can  be  calculated 
(through  so-called  "generation  shift  factors")  or 
understood  through  experience. 


some  evidence  of  manipulation  of  these 
design  elements  in  the  Eastern  ISO  markets, 
although  nothing  that  has  disrupted  the 
markets.  Nevertheless,  under  Standard 
Market  Design,  such  behavior  will  be 
monitored  for  and  mitigated  if  found. 

Care  must  be  taken  to  discriminate 
between  legitimate  transactions  and  those 
aiming  to  favor  owners  of  certain  generation 
or  transmission  assets.  Increasing  congestion 
is  not  necessarily  a  sign  of  intentional 
activity  to  congest;  all  the  Eastern  ISOs  report 
increasing  congestion  as  market  trading 
increases  simply  because  there  is  more 
demand  for  distant  resources  and  associated 
transmission.  In  addition,  changes  in 
congestion  accounting  may  increase  the 
amount  of  apparent  congestion'^  and 
transmission  maintenance  or  outages  can  also 
have  a  major  effect. 

An  important  financial  linkage  in  the 
Standard  Market  Design  is  between  the 
congestion  management  system  and  the 
holding  of  Congestion  Revenue  Rights.  The 
Standard  Market  Design  rules  aim  to  find  a 
method  of  allocation,  trade  and  settlement  of 
such  rights  that  is  equitable,  transparent, 
provides  appropriate  incentives  for 
maintenance  of  and  investment  in 
transmission  assets,  and  is  resistant  to 
manipulation.  The  following  example  shows 
how  market  manipulation  can  occur. 

1.  Sharing  of  information  about 
Transmission  Maintenance  by  Transmission 
Owners  to  affect  the  vahie  of  affiliates 
holdings  of  Transmission  Rights — In  PJM, 
information  acquired  during  a  non-public 
investigation  suggested  that  subsidiaries  of 
Exelon.  may  have  shared  information  that 
gave  the  marketing  subsidiary  an 
informational  advantage  in  its  bidding  for 
Fixed  Transmission  Rights  (FTRs)  in  the 
monthly  FTR  auctions.  After  the  bidding 
closed  In  three  auctions  held  in  September, 
October,  and  November  1999,  PECO 
announced  maintenance  outages  on 
transmission  facilities  within  PJM.  The 
Commission  directed  Exelon,  PECO  and 
Exelon  Power  Team  to  show  cause  whether 
they  violated  section  205(b)  of  the  Federal 
Power  Act  (FPA)  and  the  standards  of 
conduct  and  the  Commission's  regulations  by 
operating  PECO's  transmission  system  in  an 
undulv  preferential  manner  or  sharing  non- 
public information  regarding  the  timing  and 
location  of  maintenance  outages  in  PJM's 
system  or  both.  The  Conimission  also 
directed  PJM  to  report,  to  the  Commission  on 
its  current  transmission  oversight  processes 
and  procedures  regarding  maintenance  and 
de-rating  decisions.'"  PJM  subsequently 
modified  its  transmission  oversight 
procedures  to  eliminate  incentives  for  such 
behavior.''' 


This  problem  is  generic  to  electricity 
markets  with  transmission  rights.  The  rights 
established  under  Standard  Market  Design, 
which  include  financial  rights  analogous  to 
FTRs  in  PJM,  are  susceptible  under  some 
conditions  to  manipulation  by  transmission 
owners  and  their  affiliates.  The  Standard 
Market  Design  requires  market  monitoring 
and  appropriate  transmission  maintenance 
oversight  and  incentives  to  mitigate  such 
problems, 

D.  Installed  Capacity  Markets 

Each  of  the  Eastern  ISO  markets  has  an 
installed  capacity  requirement  and  an  ISO- 
operated  capacity  market  (with  the  exception 
of  New  England,  in  which  the  market  was 
terminated).  The  design  of  these  markets  is 
different  in  each  ISO,  as  is  the  market 
structure  (that  is.  the  degree  of  firm 
concentration  in  the  market);  hence,  the 
problems  experienced  in  each  market  have 
also  been  different.  As  discussed  in  this 
proposed  rule  preamble  (Section  H),  for 
various  reasons  the  proposed  Standard 
Market  Design  includes  a  resource  adequacy 
requirement  similar  in  purpose  to  what  is 
called  here  "installed  capacity"  but  does  not 
include  either  specific  rules  for  a  tradable 
capacity  product  or  a  centralized  market  to 
provide  such  adequacy.  However,  regions 
may  choose  to  establish  such  markets.  This 
section  discusses  some  of  the  market 
manipulation  that  has  been  experienced  in 
the  existing  ICAP  markets.  The  Commission 
will  evaluate  any  proposals  for  new  markets 
for  resource  adequacy  on  the  basis  that  they 
do  not  result  in  a  repeat  of  the  flaws  detected 
in  the  existing  ISO  installed  capacity 
markets. 

1.  Bid  Manipulation  of  poorly  defined 
ICAP  products  (New  Englandh-Jhe  original 
ISO  New  England  ICAP  market  was 
recognized  as  a  flawed  market  almost  from  its 
inception  (along  with  other  aspects  of  the 
New  England  marketsl.^"  but  the  true 
problems  and  attempts  at  market 
manipulation  did  not  emerge  until  several 
months  into  operations.  The  basic  flaw  was 
that  the  ICAP  product  did  not  have  any  recall 
obligations  or  deliverability  requirements 
and  had  only  seasonal  availability 
requirements.  Hence,  its  value  in  the 
monthly  auction  was  determined  not  by  the 
value  of  ICAP  but  by  the  ability  to 
manipulate  the  price.  The  auction  clearing 
price  tended  to  swing  between  SO/MW  and 
very  high  prices.  In  early  2000,  the  ISO     . 
determined  that  the  ICAP  price  was  due  to 


'"For  example.  PJM  reports  a  notable  increase  in 
congestion  over  low-voltage  facilities,  which  is  at 
least  in  part  associated  with  PJM  assuming 
monitoring  and  control  of  these  facilities  fi-om 
transmission  owners.  See  PjM  Market  Monitoring 
Unit  (MMLI).  "PIM  Interconnection  State  of  the 
Market  Report  2001."  PIM  Interconnection,  L.L.C., 
lane  2002,  p.  126. 

•»  See  PIM  Interconnection,  L.L.C.,  97  FERC  1 
61,010(2001). 

'8  See  PIM  Interconnection,  L.L.C.  "Report  of  PJM 
imerconnection.  L.L.C.  on  Transmission  Oversight 


Procedures,  Docket  No.  ELOl-122-000  (November 
2.2001). 

^"The  preliminary  New  England  market  design 
was  developed  by  NEPOOL  committees  over  the 
course  of  1998.  Problems  with  this  design  were 
suggested  by  independent  experts  under  contract  to 
the  ISO  (See  Peter  Cramton  and  Robert  Wilson,  "A 
Review  of  ISO  New  England's  Proposed  Market 
Rules,"  Report  to  ISO  New  England,  Market  Design 
Inc.,  September  1998).  However,  these  experts,  the 
ISO  and  NEPOOL  supported  beginning  market 
operations  and  addressing  market  design  problems 
with  the  markets  in  progress.  NEPOOL  proposed  a 
phased  implementation  which  was  approved  by  the 
Commission.  Market  trials  were  run  in  January  1999 
and  the  markets  were  started  on  May  1, 1999. 
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market  power  and  revised  the  price  for 
several  months. 

The  subsequent  modifications  of  the  New 
England  ICAP  requirements  and  markets  will 
not  be  reviewed  here.  In  a  June  28,  2000, 
order,  the  Commission  agreed  with  the  ISO 
that  the  existing  installed  capability  auction 
market  was  not  useful  and  that  it  could 
produce  inflated  prices  unrelated  to  the 
actual  harm  created  by  installed  capability 
deficiencies.^'  The  Commission  permitted 
the  elimination  of  the  auction  market 
effective  August  1,  2000,  and  required  the 
ISO  to  revert  to  administratively-determined 
deficiency  charge  for  failure  to  meet  installed 
capability  requirements. 

2.  Withholding  of  ICAP  (PfM}— In  the  ICAP 
markets  in  PJM  and  New  York,  both 
structural  problems  and  market  design  issues 
have  resulted  in  ongoing  refinement  of 
market  design  and  measures  to  limit  the 
exercise  of  market  power.  An  in-depth 
explanation  of  the  designs  of  these  markets 
is  beyond  the  scope  of  this  section;  rather, 
the  focus  will  be  on  the  exercise  of  market 
power  in  the  PJM  daily  capacity  credit 
market  in  early  2001.  The  PJM  market 
monitor  has  noted  potentially  high 
concentration  and  design  flaws  in  this  market 
since  its  inception  on  January  1, 1999,  and 
there  have  been  modifications  of  the  market 
rules  several  times. 

.     In  PJM,  each  load-serving  entity  has  the 
obligation  to  own  capacity,  have  a  bilateral 
contract  for  capacity,  or  purchase  capacity 
credits  through  a  centralized  market  equal  to 
its  peak  load  plus  a  reserve  margin.  To 
qualify  as  a  capacity  resource,  a  generating 
unit  must  pass  tests  regarding  overall 
capability  and  the  ability  to  deliver  energy  to 
PJM  load,  which  requires  adequate 
transmission  capability.  Load-serving  entities 
can  use  their  capacity  resources  to  produce 
energy  for  export  from  the  PJM  control  area, 
but  such  transactions  are  subject  to  recall  by 
PJM  in  emergencies.  If  a  load-serving  entity's 
capacity  resources  are  less  than  its  obligation, 
then  it  is  considered  deficient  and  subject  to 
a  penalty.  In  2001,  the  capacity  credit  market 
was  operated  on  a  daily,  monthly  and  multi-" 
monthly  basis  as  well  as  on  an  "interval" 
basis  defined  by  seasons  (the  daily  market 
serves  residual  demand  after  the  markets  for 
longer-term  credits  close). 

Between  January  and  April  2001,  a  single 
firm  raised  the  price  in  the  daily  capacity 
credit  market  for  a  sustained  period  of  time 
by  essentially  being  in  a  position  that 
required  all  buyers  that  were  short  of 
capacity  to  have  to  purchase  some  or  all  of 

■  their  capacity  from  it.  The  determination  that 
this  price  increase  was  the  exercise  of  market 
power  through  economic  withholding  was 
made  on  the  basis  of  the  excess  capacity 
available  at  the  time  as  well  as  calculation  of 
the  opportunity  cost  of  that  capacity,  which 
is  the  sale  of  the  firm  energy  output  forward 
into  a  neighboring  market.  Effective  June 
2001,  the  Commission  approved  market  rule 
changes  that  diminished  the  incentive  to 
economically  withhold  by  spreading  the 
revenues  accruing  to  owrners  of  excess 


capacity  to  all  compliant  load-serving  entities 
rather  than  to  the  single  firm,^^ 

Appendix  F 

Access  Charges  and  Congestion  Revenue 
Rights 

Allocation  of  Congestion  Revenue  Rights 

Phase  I  (Initial  Allocation) — Through  Direct 
Assignment  Based  on  Historical  Use 

All  existing  customers  using  transmission 
service,  whether  through  bundled  contracts, 
service  agreements  under  the  pro  forma  tariff 
or  pre-Order  No.  888  transmission  contracts, 
pay  the  transmission  rate,  i.e..  the  access 
charge,  which  enables  the  transmission 
owner  to  recover  the  fixed,  or  embedded ,_ 
costs  of  its  transmission  system.  Moreover, 
the  existing  pro  forma  tariff  grartts  priority 
for  transmission  capacity  to  existing  long- 
term  firm  customers. 

This  proposed  rule  gives  the  region  a 
choice  between  an  initial  allocation  or  an 
auction  of  Congestion  Revenue  Rights.  The 
first  portion,  "Phase  I,"  deals  with  regions 
that  start  with  an  allocation  of  Congestion 
Revenue  Rights  to  existing  long-term 
customers  based  on  their  historical  use  of  the 
system.  In  this  sense  there  is  a  link  between 
paying  the  access  charge  and  receiving 
Congestion  Revenue  Rights.  However,  this  is 
not  a  one-to-one  link,  i.e..  not  all  customers 
paying  the  access  charge  will  receive 
Congestion  Revenue  Rights — customers  with 
short-term  or  non-firm  service  under  the 
existing  pro  forma  tariff  currently  pay  an 
access  charge  but  would  receive  no 
Congestion  Revenue  Rights  through  the 
initial  allocation  process.  This  is  consistent 
with  Section  2.2  of  the  existing  pro  forma 
tariff,  which  grants  rollover  rights  (which 
guarantee  access  to  firm  service)  only  to 
longer-term  contracts. 

Phase  I:  Specific  Examples — What  the 
Customer  Pays  and  What  the  Customer  Gets 

The  following  answers  the  question  of 
whether  and  how  the  following  customers 
currently  receiving  various  ser\Mces  will  pay 
access  charges  or  receive  Congestion  Revenue 
Rights.  All  service  in  the  following  examples 
would  be  performed  under  Network  Access 
Service  upon  implementation  of  Standard 
Market  Design. 

A.  Short-Term  and  Non-Firm  Contracts  (less 
than  one  year  in  duration) 

These  customers  would  receive  no 
Congestion  Revenue  Rights  (however, 
transactions  under  which  power  is  taken  off 
the  grid  pay  an  access  charge;  those  under 
which  power  is  not  taken  off  the  grid  do  not 
pay  an  access  charge).  These  contracts  would 
be  converted  to  Network  Access  Service  at 
the  time  Standard  Market  Design  is 
implemented  through  the  SMD  Tariff 

B.  Long-Term  Contracts  (one  year  or  longer) 

1 .  Existing  Network  Integration 
Transmission  Service — These  customers 
currently  pay  and  would  continue  to  pay  the 
access  charge,  and  would  receive  a  direct 
allocation  of  Congestion  Revenue  Rights. 

2.  Existing  Point-to-Point  Service. 


21.  See  ISO  New  England.  Inc.,  et  al..  91  FERC  1 
61,311  (2000). 


22  See  PJM  Interconnection.  L.L.C,  95  FERC  1 
61.175(2001). 


a.  Load-Serving  Entity  (ser\'ice  to  load 
within  a  single  Transmission  Provider's 
area) — These  customers  currently  pay  and 
would  continue  to  pay  the  access  charge,  and 
would  receive  a  direct  allocation  of 
Congestion  Revenue  Rights. 

b.  Internal.  Non-Load  Ser\'ing  Tran.sattions 
(ser\'ice  within  a  single  Transmission 
Provider's  area  from  generator  to  hub.  hub- 
to-hub,  or  to  support  sales  to  the  spot 
market) — The  customer  currently  has  specifii 
rights  to  capacity  between  stated  points  and. 
for  this,  pays  the  access  charge.  I'ndt'r 
Standard  Market  Design,  it  would  be 
permitted  to  retain  its  priority  rights,  allxnt 
in  the  form  of  Congestion  Revenue  Rights 
rather  than  firm  transmission  capacity  rights 
through  Phase  I.  For  this  continued  right, 
however,  the  customer  must  continue  to  pay 
the  access  f;harge  to  receive  a  direct 
allocation  of  Congestion  Revenue  Rights.  In 
other  words,  it  rould  t  hoose  to  either  (1| 
continue  the  point-to-point  contract, 
including  paying  the  ac:(;ess  charge,  and  lor 
that  would  receive  a  direct  allocation  of 
Congestion  Revenue  Rights:  or  (2)  terminate 
the  contract,  meaning  the  customer  would  no 
longer  pay  the  access  charge,  no  longer 
receive  specific  transmission  (.dpa(  itv  rights 
between  points,  and.  therefore,  would  not 
receive  a  direct  allocation  of  Congestion 
Revenue  Rights.  Under  the  sei.ond  (  hoice, 
the  customer  would  instead  schedulf  service 
in  the  day-ahead  and  real-time  markets  and 
pay  the  applicable  congestion  and  loss 
charges. 

c.  Through  and  Out  (export  by  generator  or 
marketer) — Consistent  with  internal,  load- 
serving  transactions  (abo\e).  the  customer 
currently  has  spec:ific  rights  to  capac  it\ 
between  stated  points  and.  for  this.  pa\  s  the 
access  charge,  but  would  no  longer  be 
required  to  pay  the  access  charge  to  export 
power  to  another  region.  It  would  be 
permitted  to  retain  its  priority  rights,  albeit 
in  the  form  of  Congestion  Revenue  Rights 
rather  than  firm  transmission  capacity  rights 
through  Phase  I  so  long  as  it  continued  to  pay 
an  access  charge  on  the  source  Transmission 
Provider's  system.  In  addition,  the  access  (or 
scheduling)  charge  paid  by  all  load-serving 
entities  taking  power  off  of  the  grid  on  the 
sink  side  of  a  transaction  involving  two 
Transmission  Providers'  systems  would 
include  a  portion  of  the  transmission  costs 
from  the  source  side  of  the  transaction,  as 
explained  below. 

3.  Existing  Pre-888  Transmission 
Contract — These  contracts  are  not  standard 
and  may  have  characteristics  of  Network 
Integration  Transmission  Ser\'ice  or  Poinl-to- 
Point  Transmission  Service.  Customers 
currently  pay  an  access  charge  (though  likely 
a  different  charge  than  under  the  pro  forma 
tariff).  In  either  case,  the  load-serving  entity 
(the  transmission  owning  public  utility  who 
currently  is  the  transmission  provider), 
would  pay  the  Transmission  Provider  the 
access  charge  on  behajf  of  the  pre-888 
customer,  and  would  receive  any  direct 
allocation  of  the  Congestion  Revenue  Rights 
associated  with  the  contracts,  unless  the 
customer  converted  its  contract  to  Network 
Access  Service.  Continued  payment  of  the 
access  charge  and  direct  allocation  of 
Congestion  Revenue  Rights  would  be  based 
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on  the  nature  of  the  service  and  would  be 
determined  consistent  with  the  pattern 
established  above. 

4.  Bundled  Wholesale  Contract— lAke  pre- 
888  transmission  contracts,  these  contracts 
are  not  standard  and  may  have  characteristics 
of  Network  Integration  Transmission  Service 
or  Point-to-Point  Transmission  Service. 
Customers  currently  pay  an  access  charge 
(though  likely  a  different  charge  than  under 
the  pro  forma  tariff).  Like  the  pre-888 
contracts,  the  load-serving  entity  (the 
transmission  owning  public  utility  who 
currently  is  the  transmission  provider), 
would  pay  the  Transmission  Provider  the 
access  charge  on  behalf  of  the  bundled 
wholesale  customer,  and  would  receive  any 
direct  allocation  of  the  Congestion  Revenue 
Rights  associated  with  the  contracts,  unless 
the  customer  converted  its  contract  to 
Network  Access  Service.  Continued  payment 
of  the  access  charge  and  direct  allocation  of 
Congestion  Revenue  Rights  would  be  based 
on  the  nature  of  the  service  and  would  be 
determined  consistent  with  the  pattern 
established  above. 

5.  Bundled  Retail  Customers— There  is  no 
specific  contract  defining  transmission  rights 
for  this  type  of  service.  Customers  currently 
pay  an  access  charge  through  the  bundled 
rate.  The  load-serving  entity,  often  the 
transmission  owning  public  utility  who 
currently  is  the  transmission  provider,  would 
pay  the  Transmission  Provider  the  access 
charge  on  behalf  of  the  bundled  retail 
customer,  and  would  receive  a  direct 
allocation  of  the  Congestion  Revenue  Rights. 

6.  Retail  Choice — Customers  in  states  with 
retail  choice  are  either  transmission 
customers  under  the  pro  forma  tariff,  or  they 
are  buying  power  from  a  supplier  who  is 
acting  as  the  transmission  customer  on  their 
behalf.  They  currently  directly  (or  indirectly 
through  the  supplier)  pay  the  access  charge. 
The  transmission  customer  in  these 
transactions  would  receive  the  direct 
allocation  of  Congestion  Revenue  Rights. 
However,  if  the  retail  customer  switched 
suppliers,  this  proposed  rule  establishes  the 
principle  that  the  Congestion  Revenue  Rights 
move  with  the  load  (i.e.,  the  Transmission 
Provider  would  have  to  periodically 
reallocate  the  Congestion  Revenue  Rights 
based  on  each  load-serving  entities'  load  ratio 
share). 

Phase  n  (within  four  years  of  adoption  of 
Standard  Market  Design) — Through  an 
Auction 

Under  Phase  II,  Congestion  Revenue  Rights 
(other  than  those  assigned  to  an  entity  on  a 
"life  of  the  facility"  basis  as  a  result  of  the 
customer  paying  for  the  network  upgrades) 
will  be  auctioned  off  rather  than  allocated  to 
particular  customers.  The  link  between 
paying  the  access  charge  and  receiving 
Congestion  Revenue  Rights  will  no  longer 
exist  once  we  move  to  a  full  auction,  since 
any  entity  can  acquire  Congestion  Revenue 
Rights  through  the  auctibn,  with  no 
requirement  to  pay  an  access  charge  to  get 
them.  Instead,  the  link  moves  to  the  revenue 
side.  I.e.,  the  auction  revenues  would  be 
retiimed  to  those  customers  paying  the 
embedded  costs  of  the  system  through  an 
access  charge. 


Are  There  Differences  in  the  Allocation  of 
Congestion  Revenue  Rights  Based  on  How 
the  Rates  Are  Paid? 

1.  Service  with  rate  based  on  open  access 
tariffs  embedded  cost  charge. 

a.  At  the  time  of  direct  allocation — this  is 
defined  above  (long-term  customers  pay  the 
access  charge  and  get  the  direct  allocation  of 
Congestion  Revenue  Rights) 

b.  At  the  time  of  the  auction — this  is 
defined  above  for  various  categories  of 
customers  (some  customers  will  continue  to 
pay  the  access  charge,  which  will  be  reduced 
by  auction  revenues,  but  all  Congestion 
Revenue  Rights  will  be  auctioned) 

2.  Service  with  rate  based  on  incremental 
cost  of  new  transmission  facilities. 

a.  At  the  time  of  direct  allocation — When 
a  customer  requests  firm  service  under  the 
existing  pro  forma  tariff  and  network 
upgrades  must,  on  occasion,  be  built  to 
accommodate  the  service.  The  Commission 
has  historically  allowed  rates  for 
transmission  service  to  be  set  at  the  higher 
of  the  incremental  cost  or  the  average 
embedded  cost.  Thus,  the  allocation  of 
Congestion  Revenue  Rights  for  customers 
who  are  currently  paying  an  incremental  rate 
for  transmission  service  will,  therefore,  be 
the  same  as  for  customers  paying  the 
embedded  cost  charge  under  the  pro  forma 
tariff  for  transmission  service. 

b.  At  the  time  of  the  auction — Under 
Standard  Market  Design,  customers  generally 
will  no  longer  request  to  build  facilities  to 
receive  "firm  "  service,  since  all  service  will 
be  allocated  based  on  the  customer's 
willingness  to  pay  congestion  costs.  Rather, 
customers  will  request  an  economic 
expansion  in  order  to  avoid  paying  the  cost 
of  congestion.  For  economic  expansions  that 
are  not  rolled  in  to  the  embedded  cost  charge, 
the  customer  will  pay  the  Transmission 
Provider  the  cost  of  the  new  facilities  in 
order  to  acquire  the  Congestion  Revenue 
Rights,  and  will  continue  to  pay  the  access 
charge  to  receive  Network  Access  Service. 

3.  Economic  Expansions — once  an 
Independent  Transmission  Provider  is  in 
place,  it  (with  state  participation)  would 
make  a  decision  on  pricing.  Most  likely,  the 
beneficiary(ies)  of  the  economic  expansion  of 
the  network  would  pay  for  the  cost  of  the 
new  facilities  in  return  for  any  Congestion 
Revenue  Rights  created  by  an  increase  in 
transfer  capability,  and  will  continue  to  pay 
the  access  charge  to  receive  Network  Access 
Service.  Otherwise,  all  network  expansions 
would  be  rolled  in  either  regionally  or  to  a 
license  plate  zone  and,  therefore,  all  newly 
created  Congestion  Revenue  Rights  would  be 
auctioned. 

4.  Reliability  Expansions. 

a.  At  the  time  of  direct  allocation — 
reliability  expansions  benefit  all  users  of  the 
grid;  therefore,  the  costs  are  roUed-in  to  the 
access  charge  either  regionally  or  to  a  license 
plate  zone.  Accordingly,  any  newly  created 
Congestion  Revenue  Rights  associated  with 
the  expansion  will  be  auctioned. 

b.  At  the  time  of  the  auction — the 
introduction  of  the  full  auction  would  have 
no  impact  on  reliability  expansions,  which 
will  continue  to  be  rolled-in  either  regionally 
or  to  a  license  plate  zone  with  any  newly 
created  Congestion  Revenue  Rights 


associated  with  the  expansion  offered  in  an 
auction. 

5.  Generator  that  receives  credits  for 
network  upgrades. 

a.  At  the  time  of  direct  allocation — 
currently,  the  interconnecting  generator  pre- 
pays for  transmission  service  and  receives 
credits  against  the  monthly  cost  of 
transmission  service,  whether  the  generator 
is  the  customer  or  it  is  chosen  as  a  network 
resource  by  a  load-serving  entity.  To  the 
extent  the  generator  is  a  long-term 
transmission  customer,  it  would  receive 
Congestion  Revenue  Rights  associated  with 
its  transmission  service  (otherwise  the 
network  customer  that  chose  the  generator  as 
a  network  resource  would  receive  the 
Congestion  Revenue  Rights).^  If  participant 
funding  is  adopted,  the  customer  would 
receive  the  Congestion  Revenue  Rights 
associated  with  the  additional  transfer 
capability  made  possible  by  the  transmission 
expansion.  This  pricing  is  subject  to  the 
outcome  of  the  Generator  Interconnection 
proposed  rule  in  Docket  No.  RM02-1-000. 

b.  At  the  time  of  the  auction — a  generator 
would  be  treated  in  the  same  fashion  as  other 
customers  under  the  pro  forma  tariff  both 
with  respect  to  payment  of  the  access  charge 
and  receipt  of  Congestion  Revenue  Rights.  If 
participant  funding  is  adopted,  the  customer 
would  receive  the  Congestion  Revenue  Rights 
associated  with  the  additional  transfer 
capability  made  possible  by  the  transmission 
expansion.  This  pricing  is  subject  to  the 
outcome  of  the  Generator  Interconnection 
proposed  rule  in  [Docket  No.  RM02-1-000. 

6.  Merchant  transmission  owner. 

a.  At  the  time  of  direct  allocation — A 
merchant  transmission  owner  does  not 
receive  service,  but  rather  is  a  transmission 
owner.  A  customer  using  this  facility  would 
also  have  to  pay  for  service  across  the  RTO 
plus  a  rate  for  service  on  the  merchant 
facility.  Accordingly,  the  merchant 
transmission  owner  would  pay  for  the  full 
cost  of  constructing  the  new  facilities  and 
would  receive  the  Congestion  Revenue  Rights 
associated  with  its  facility  for  the  economic 
life  of  the  facility.  The  full  amount  of  those 
rights  may  be  subject  to  change  based  on 
changes  in  the  overall  grid  over  time  (e.g., 
changes  in  flow  patterns  or  deterioration  of 
transfer  capability  of  other  lines  may 
diminish  the  amount  of  Congestion  Revenue 
Rights  associated  with  the  merchant  facility). 

b.  At  the  time  of  the  auction — ^the 
introduction  of  the  full  auction  will  not 
change  the  way  merchant  facilities  are 
addressed — the  merchant  transmission  owner 
would  pay  for  the  full  cost  of  constructing 
the  new  facilities  and  would  receive  the 
Congestion  Revenue  Rights  associated  with 
its  facility  for  the  economic  life  of  the 
facility. 


'  There  could  be  situations  where  the  transition 
to  Network  Access  Service  occurs  prior  to  a 
customer  receiving  transmission  credits  it  is 
entitled  to.  To  the  extent  that  such  a  customer 
would  no  longer  be  required  to  pay  the  access 
charge,  we  would  expect  the  RTO  or  Independent 
Transmission  Provider  to  return  the  remaining 
amounts  to  the  customer  at  the  same  rate  as  if  the 
current  transmission  charge  were  still  in  place  until 
the  balance  is  returned. 
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Cost  Shifts  Due  to  Eliminating  the  Access 
Charge  for  Inter-Regional  Transfiers 

This  rulemaking  proposes  to  eliminate 
transaction  fees  (the  access  charge)  on 
through  and  out  transactions.  This,  by 
definition,  raises  the  possibility  of  cost  shifts, 
resulting  in  winners  and  losers.  This  scenario 
has  been  previously  faced  and  resolved 
within  a  Transmission  Provider's  service 
area,  with  the  result  being  the  elimination  of 
pancaked  rates,  and  can  be  resolved  across 
multiple  service  areas  as  well. 

Currently,  all  transmission  customers  pay 
a  share  of  the  embedded  costs  of  the 
transmission  system.  Under  Standard  Market 
Design,  only  load-serving  entities  (i.e., 
customers  taking  load  off  of  the  grid)  will  pay 
a  share  of  the  embedded  costs  of  the  system 
through  an  access  charge.^  This  means  that 
the  portion  of  embedded  costs  currently  paid 
by  customers  transmitting  power  through  or 
out  of  a  Transmission  Provider's  service  area 
must  be  picked  up  by  load-serving  entities. 
However,  while  this  may  seem  like  a  rate 
increase,  the  benefits  from  the  elimination  of 
the  interregional  access  charge  should  exceed 
the  costs.  Specifically,  this  occurs  through 
the  reduction  in  generation  costs  across  the 
region,  as  we  will  explain  below. 

Current  situation  on  a  hypothetical  RTO 
(or  transmission  provider's  system):  90 
percent  of  the  embedded  costs  are  paid  for 
by  bundled  retail  customers,  network 
customers,  and  point-to-point  customers  who 
serve  load  within  the  RTO.  10  percent  of  the 
embedded  costs  are  paid  for  by  point-to-point 
customers  exporting  power  to  another  RTO 
or  moving  power  within  the  RTO  but  not  to 
load. 

Standard  Market  Design  will  have  two 
transmission  rate  impacts:  First,  the  non-load 
serving  transactions  will  no  longer  pay  the 
access  charge.  Second,  the  inter-regional 
transfers  will  be  netted  across  RTOs  and  the 
load-serving  entities  on  the  net  importing 
RTO  will  pay  a  load  ratio  share  of  the 
embedded  costs  of  the  exporting  RTO.  On 
first  blush,  it  would  appear  that  the  load- 
serving  entities  on  both  RTOs  will  pay  more 
of  the  embedded  costs  to  make  up  for  the  fact 
that  exporting  generators  will  no  longer  pay 
an  access  charge.  While  this  is  true  with 
respect  to  transmission  costs,  it  ignores  the 
intended  benefit  of  this  rate  change — lower 
generation  costs. 

First,  access  charges  paid  by  generators  for 
the  first  leg  of  a  transaction,  whether  to  serve 
load  in  the  same  or  a  neighboring  RTO,  are 
ultimately  paid  by  the  purchaser  of  the 
power.  So,  recovering  these  costs  directly 
from  the  load-serving  entities  will  not 
increase  the  overall  cost  of  delivered  power.  ^ 

More  importantly,  removing  this  additional 
transaction  fee  reduces  the  cost  of  reaching 
generation  on  a  neighboring  RTO.  The 
removal  of  the  transaction  cost  makes 


2  This  may  also  include  point-to-point  customers 
who  continue  to  pay  the  access  charge  to  receive 
Congestion  Revenue  Rights. 

^  It  is  possible  that  there  will  be  instances  where 
a  bundled  purchase  contract,  if  not  reformed  to 
reflect  this  change  in  transmission  rate  design,  will 
result  in  the  customer  paying  twice  for  transmission 
service.  Affiacted  customers  could  file  under  section 
206  of  the  FPA  to  seek  lefbrmation  of  their 
contracts. 


cheaper  generation  available  across  a  broader 
area,  which  leads  to  a  more  optimal  dispatch 
and  lower  generation  cost  for  all  customers. 

ror  example,  assume  load  is  served  at  a 
particular  location  in  RTO  A  at  an  LMP  of 
$25,  and  that  there  is  a  generator  on 
neighboring  RTO  B  willing  and  able  to  sell 
at  $24  (i.e.,  it  has  available  capacity  and  there 
is  no  transmission  constraint  between  the 
sink  and  source).  However,  RTO  B  has  an 
access  charge  of  $2,  making  the  competing 
generator's  delivered  cost  non-competitive  at 
$26.  Removing  the  $2  transaction  fee  reduces 
the  generator's  delivered  cost  to  $24,  saving 
all  customers  at  that  location  $1,  since  the 
LMP  is  reduced  from  $25  to  $24.  Moreover, 
to  the  extent  that  other  load  within  RTO  A 
is  served  with  generation  cost  in  excess  of 
$25,  the  $25  generator  in  RTO  A  that  was 
displaced  by  the  $24  generator  in  RTO  B  is 
now  available  to  meet  this  load,  providing 
greater  generation  savings  across  RTO  A. 
Given  that  generation  costs  far  exceed  access 
charges,  customers'  overall  savings 
(generation  plus  transmission  costs)  can  be 
reduced  far  below  the  increase  in 
transmission  costs  resulting  from  the 
elimination  of  the  access  charge  on  inter- 
regional transactions.  There  could  be 
additional  savings  to  the  load-serving  entities 
in  that  they  would  receive  additional 
Congestfon  Revenue  Rights  (or  the  associated 
auction  revenues)  that  would  otherwise  be 
held  by  the  point-to-point  customers. 

The  precise  details  of  how  current 
contracts  will  be  transitioned  and  how 
embedded  transmission  costs  associated  with 
inter-regional  transactions  will  be  netted 
across  regions  should  be  left  to  regions  to 
work  out  in  compliance  filings. 

Appendix  G 

Security  Standards  for  Electric  Market 
PartidpantB 

Purpose 

Wholesale  electric  grid  operations  are 
highly  interdependent,  and  a  failure  of  one 
part  of  the  generation,  transmission  or  grid 
management  system  can  compromise  the 
reliable  operation  of  a  major  portion  of  the 
regional  grid.  Similarly,  the  wholesale 
electric  market — as  a  network  of  economic 
transactions  and  interdependencies — relies 
on  the  continuing  reliable  operation  of  not 
only  physical  grid  resources,  but  also  the 
operational  infrastructure  of  monitoring, 
dispatch  and  market  software  and  systems. 
Because  of  this  mutual  vulnerability  and 
interdependence,  it  is  necessary  to  safeguard 
the  electric  grid  and  market  resources  and 
systems  by  establishing  minimum  standards 
for  all  market  participants,  to  assure  that  a 
lack  of  security  for  one  resource  does  not 
compromise  security  and  risk  grid  and 
market  failure  for  the  market  or  grid  as  a 
whole. 

The  purpose  of  these  standards  is  to  ensure 
that  electric  market  participants  have  a  basic 
Security  Program  protecting  the  electric  grid 
and  market  from  the  impacts  of  acts,  either 
accidental  or  malicious,  that  aren't  authentic 
or  could  cause  wide-raiiging,  harmful 
impacts  on  grid  operations  and  market 
resources.  A  basic  Security  Program  for 
electric  grid  and  market  resources  (hereafter 


referred  to  as  market  resources)  shall  cover 
governance,  planning,  prevention, 
operations,  incident  response,  and  business 
continuity. 

Security  standards  for  market  resources 
will  primarily  focus  on  electronic  systems, 
which  include  hardware,  software,  data, 
related  communications  networks,  control 
systems  as  they  impact  the  grid  or  market, 
and  personnel  (hereafter  the  word  cyber  shall 
refer  to  all  of  these  aspects).  In  addition, 
physical  security  will  be  addressed  to  the 
extent  that  it  is  necessary  to  assure  a  secure 
physical  environment  for  cyber  resources. 

This  initial  set  of  security  standards 
represent  a  minimum  set  of  measures  derived 
from  commonly  accepted  industry  standards 
and  practices,  such  as  the  Common  Criteria, 

CTSEC,  rrsEC.  ipsec.  iso  17799.  NIST 

Guidelines,  and  the  NERC  Security 
Guidelines.  Market  participants  are 
encouraged  to  review  their  individual 
'  situation  and  tolerance  for  risk  and 
implement  a  Security  Program  that  goes 
beyond  these  basic  security  standards  herein. 

Application 

These  standards  are  intended  to  ensure 
that  appropriate  mitigating  plans  and  actions 
are  in  place,  recognizing  the  role  of  the 
participant  in  the  marketplace  and  the  risks 
being  managed.  For  the  purpose  of  these 
security  standards,  participants  are  defined 
as,  and  the  standards  shall  apply  to: 

•  The  market  operations  of  RTO's  and 
ISO's,  and  their  market  connections  to 
Control  Areas, 

•  Marketers, 

•  Transmission  Owners. 

•  Power  Producers. 

•  Load-serving  entities  and  other  power 
purchasers. 

•  NERC  and  the  Reliability  Authorities, 
and 

•  Tagging  (or  other  similar  dispatching) 
Organizations. 

Further,  if  a  power-generating  unit 
participates  directly  in  the  grid  [i.e..  it  is 
electronically  dispatched  by  control  centers), 
the  plant  control  system  shall  comply  with 
these  security  standards.  If  a  power- 
generating  unit  participates  directly  in  the 
electric  market  [i.e..  submits  tagging 
requests),  its  market  systems  shall  also 
comply  with  these  security  standards. 

Compliance 

These  security  standards  shall  become 
effective  on  January  1,  2004.  Beginning  2004. 
on  lanuary  1  of  each  yeai,  even,'  participant 
shall  file  with  FERC  a  self-certification 
signed  by  an  officer  of  the  company 
indicating  compliance  with  these  standards 
and  identifying  any  areas  of  non-compliance. 
Failure  to  comply  with  these  security 
standards  will  result  in  loss  of  direct  access 
privileges  to  the  electric  market. 

Malicious  acts  directed  against  the  electric 
market,  shall  be  prosecuted  by  FERC  and  law 
enforcement  agencies  to  the  full  extent  of  the 
law,  including  the  recovery  of  damages. 

Security  Standards 

Governance 

Participant  senior  management  shall 
designate  a  management  official  to  be 
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responsible  for  establishing  and  managing  a 
basic  Security  Program  for  electric  market 
functions  and  resources. 

Security  Scope 

Participants  shall  define  their  security 
perimeter  and  identify  the  boundaries  and 
defenses  for  physical  and  cyber  security  that 
delineate  and  protect  the  critical  resources 
under  their  control.  The  security  perimeter 
shall  identify  all  entry  and  exit  points  and 
the  requirements  for  access  controls. 

A  Security  Program  and  policy  based  on 
these  security  standards  shall  be  developed 
to  protect  critical  electric  grid  and  market 
functions  and  resources  within  the  security 
perimeter  and  at  entry  and  exit  points  where 
personnel,  supplies  or  communications  may 
come  and  go.  Additionally,  related 
procedures  shall  be  created  that  guide 
implementation  and  enforcement  of  the 
security  standards.  Policy  and  procedures 
shall  be  reviewed  for  appropriateness  (due  to 
changes  in  personnel,  technology,  equipment 
configuration,  vulnerabilities  and  threats)  as 
necessary,  and  at  least  annually. 

Asset  Classification  and  Control 

Electric  market  assets  within  the  security 
perimeter  shall  be  classified  as  to  their 
criticality  in  maintaining  and  protecting 
electric  market  functions.  A  classification 
system  shall  further  define  appropriate  levels 
of  protection  for  each  level  of  criticality,  and 
access  rights  that  will  be  granted  for  each 
level  of  criticality.  All  critical  assets  within 
the  perimeter  (computers,  networks, 
doorways,  etc.)  shall  have  a  custodian  who 
ensures  that  those  assets  are  handled  in 
accordance  with  their  assigned  classification 
scheme.  . 

Personnel 

Any  persomiel  who  are  authorized  access 
within  the  security  perimeter,  or  are 
authorized  access  to  administer,  operate  or 
maintain  assets  within  the  security  perimeter 
shall  be  trained  on  the  Security  Program  and 
seciu-ity  standards  related  to  their  respective 
positions.  This  training  shall  start  upon 
employment,  be  repeated  annually  and  at 
career  points  where  significant 
responsibilities  change.  Security  awareness 
training  shall  be  provided  to  all  staff. 

To  the  extent  permitted  by  law,  personnel 
required  to  administer  or  operate  assets 
classified  as  critical  (according  to  the 
participant's  classification  system)  shall 
undergo  back^pund  investigation  conducted 
prior  to  employment,  upon  promotion  to 
such  positions  (if  not  a  new  hire),  and  at 
periodic  intervals  (not  to  exceed  five  years). 
The  participant  shall  review  the  results  of  the 
background  checks  and  take  appropriate 
action,  bidividuals  shall  be  disqualified  from 
administering,  operating  or  accessing  critical 
assets  if  the  individual  meets  any 
disqualifying  criteria  specified  by  the  Federal 
Bureau  of  Investigation,  Office  of  Homeland 
Security,  RCMP,  or  other  federal  agency. 

Access  Control 

A  process  such  as  transaction  logs  shall  be 
in  place  to  identify  individual  users  of 
critical  systems  and  their  time  of  access. 
Procedures  for  critical  electric  grid  and 
market  resources  within  the  security 


perimeter  shall  be  developed  that  establish 
and  monitor  controls  for: 

(1)  The  assignment  of  both  logical  and 
physical  access  rights  (as  defined  in  the 
classification  system); 

(2)  The  prompt  disabling  of  access  rights 
when  positions  are  terminated  or  job 
responsibilities  no  longer  require  access;  and 

(3)  The  annual  re-evaluation  of  assigned 
access  rights. 

Such  authorized  personnel — including 
visitors  and  service  vendors — shall  only  have 
access  (whether  logical  or  physical)  to 
electric  market  resources  within  the  security 
perimeter  that  they  are  authorized  for.  Any 
and  all  unauthorized  personnel  allowed 
temporary  access  within  the  security 
perimeter  shall  be  escorted  at  all  times. 

Systems  Management 

Procedures  for  critical  electric  market 
resources  within  the  security  perimeter  shall 
be  developed  to  monitor  and  protect  cyber 
assets,  such  as: 

•  Computers 

•  Software 

•  Data,  as  stored  and  transmitted 

•  Servers 

•  Routers 

•  Modems 

•  Communications  channels,  whether 
owned  or  leased    '  . 

At  a  minimum,  these  procedures  shall 
address: 

(1)  The  use  of  effective  password  routines 
that  periodically  require  changing  of 
passwords,  including  the  replacement  of 
default  passwords  on  newly  installed 
equipment; 

(2)  Authorization  and  re-validation  of 
computer  accounts; 

(3)  Disabling  of  unauthorized  (invalidated, 
expired)  or  unused  computer  accounts; 

(4)  Disabling  of  unused  network  services 
and  ports; 

(5)  Secure  dial-up  modem  connections; 

(6)  Firewall  software  (for  routed  Internet 
access); 

(7)  Intrusion  Detection  Systems  (for 
networked  routers  and  firewalls); 

(8)  Patch  management; 

(9)  Installation  and  update  of  anti-virus 
software  checkers. 

For  critical  electric  systems,  operator  logs 
and  Intrusion  Detection  System  logs  shall  be 
maintained  for  the  purpose  of  checking 
system  anomalies  and  for  evidence  of 
suspected  unauthorized  activity.  Appropriate 
procedures  for  securing  control  systems  that 
are  critical  to  the  grid  or  market  shall  be 
developed  and  employed.  The  procediures 
shall  address: 

(1)  Remote  access  including  modems  and 
other  means; 

(2)  Security  patch  management,  as 
appropriate; 

(3)  Assurance  that  communication 
channels  are  adequate  so  as  not  to  impact  the 
performance  of  the  control  system  and  its 
critical  functions;  and 

(4)  Assurance  that  system  procedures  do 
not  impact  the  performance  of  the  control 
system  and  its  critical  functions. 

Procedures  for  critical  electric  resources 
within  the  security  perimeter  shall  be 
established  to  monitor  and  control  physical 
features,  such  as: 


•  Doors, 

•  Windows, 

.  •  Floor  space, 

•  Environmental  systems, 

•  Backup  power  systems — whether  owned 
or  leased. 

At  a  minimum,  these  procedures  shall 
address: 

(1)  Appropriate  security  barriers  and  entry 
controls; 

(2)  Mechanical  and  electronic  key  and 
badge  programs; 

(3)  Access  locking  of  unattended  assets; 
and, 

(4)  Protection  from  environmental  threats 
and  hazards  (e.g.,  loss  of  cooling).  , 

Critical  electric  facilities  shall  restrict  the 
distribution  of  maps,  floor  plans  and 
equipment  layouts  pertaining  to  those 
facilities,  and  restrict  the  use  of  signage 
indicating  critical  facility  locations. 

Planning 

Security  requirements  for  critical  electric 
systems  within  the  security  perimeter  shall 
be  identified,  documented  and  agreed  upon 
prior  to  development,  procurement, 
enhancement  to,  installation  of  and 
acceptance  testing  for  cyber  resources  or 
related  physical  features.  For  critical  control 
systems,  this  means  developing  cyber 
security  procedures  to  augment  existing  test 
and/or  acceptance  procedures. 

Development  and  testing  of  critical  electric 
market  systems  shall  be  conducted  in  system 
environments  that  are  not  interconnected  . 
with  operational  system'  enviroimients. 

Incident  Response 

Organizations  with  critical  electric  market 
resources  shall  have  incident  response 
procedures,  which  define  roles, 
responsibilities  and  actions  to  rapidly  detect 
and  protect  electric  resources  in  the  event  of 
harmful  or  unusual  incidents,  whether 
accidental  or  malicious. 

Organizations  with  critical  electric  market 
resources  shall  report  incidents  to  the 
Electricity  Sector — Information  Sharing  and 
Analysis  Center  (ES-ISAC)  and  use  reporting 
criteria,  thresholds  and  procedures  contained 
in  NERC's  Indications,  Analysis  and  Warning 
(lAW)  Program. 

Business  Continuity 

Every  participant  operating  a  critical 
electric  resource  shall  have  contingency 
plans  that  define  roles,  responsibilities  and 
actions  for  protecting  the  rest  of  the  electric 
grid  and  market  ft-om  the  failure  of  its  own 
critical  resources.  Those  plans  should  further 
define  the  roles,  responsibilities  and  actions 
needed  to  quickly  recover  or  reestablish 
electric  grid  and  market  functions,  processes 
and  systems,  in  the  event  that  a  critical 
physical  or  cyber  resource  fails  or  suffers 
harm  or  attack.  Such  plans  shall  be  tested  or 
exercised  regularly. 

References 

The  North  American  Electric  Reliability 
Council  (NERC)  has  established  and 
maintains  Security  Guidelines  for  the 
Electricity  Sector.  NERC  also  provides  a  list 
of  additional  sources  for  security  best 
practices.  These  references  shall  be  helpful  in 
developing  organization-specific  security 
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standards  and  procedures  for  critical  market 

resources. 

BILLING  CODE  6717-01-P 


Annual  Self-Certification  of  Compliance  with  FERC  Security  Standards 
(Due  January  31, 2004,  and  every  January  31"  thereafter) 


Date: 


Subject:  FERC  FUing,  Annual  Self-Certification  re:  FERC  Security  Standards 


From: 


(organization  name) 
(organization  address) 
(organization  address) 
(organization  address) 


This  organization  certifies  the  following  items  regarding  FERC  security  standards  for 
grid-market  systems,  as  of  this  date: 


Compliant    Non-Compliant       Does  Not 

Apply 

D  a  D       . 


D 
D 
D 
D 
D 

D 
D 


a 
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a 
a 

n 
a 


a 
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D 

a 
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Management  assignment  of  grid-market 

system  security. 
Security  Perimeter  defined  and 

documented. 
Security  Program  and  Policy  developed 

and  documented. 
Policy,  standards,  and  procedures 

reviewed  at  least  annually. 
An  Asset  Classification  system  defined 

and  implemented. 
Security  training  requirements  for 

personnel  with  access  to  critical 

assets  have  been  met. 
All  personnel  receive  security  awareness 

training  at  least  annually. 
Critical  asset  administrators  and 

operators  have  had  background 
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D 

D 

a 

D 

D 

a 
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D 

a 
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D 


□ 


a 

D 


o 

D 
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screening  within  last  five  years. 
Access  control  procedures  for  authorized 

personnel  are  implemented. 
Unauthorized  personnel  inside  security 

perimeter  are  escorted  at  all  times. 
Cyber  procedures  for  system  security 

have  been  developed  and 

implementation  monitored  for 

compliance. 
Physical  procedures  for  system  security 

have  been  developed  and 

implementation  monitored  for 

compliance. 
Security  requirements  for  developing  and 

testing  critical  systems  have  been 

documented. 
Software  development  systems  are  not 

interconnected  with  operational 

systems. 
Incident  response  plans  are  implemented. 
ES-ISAC  reporting  and  alert  notification 

procedures  are  implemented. 
Business  contmuity  plans  are  established 

and  exercised. 


Explanation  for  Non-Compliant  Items: 


Name: 


(print) 


.(title) 
(signature) 


I 


BHJJNG  CODE  6717-01-C 

Electricity  Market  Design  and  Structure 
Breathitt,  Commissioner,  concurring. 

I  am  writing  separately  on  the  Notice  of 
Proposed  Rulemaking  (NOPR)  on  Standard 
Market  Design  (SMD)  to  express  some  of  my 
thoughts  on  certain  of  its  provisions  and 
design  elements.  We  have  been  discussing 
the  broad  contours  of  the  SMD  NOPR  with 
interested  parties  for  months  through  the 
staff  white  paper,  the  options  paper  and 
technical  conferences.  Many  of  the  NOPR's 
features  have  been  welcomed  and  embraced 
by  various  entities,  associations,  company 
representatives  and  academics.  Just  as  many 
participants  have  cautioned  us  to  make  sure 
that  the  procedures,  protocols  and  standards 
that  we  wish  to  impose  on  the  industry  we 


regulate  are  practical  in  implementation,  fair 
to  consumers  and  respectful  of  state 
jurisdiction.  They  have  also  asked  us  to 
recognize  that  not  all  regions  of  the  country 
are  the  same  or  have  the  same  historical  ways 
of  providing  electricity  to  retail  and 
wholesale  customers. 

For  example,  the  way  the  Northeast  has 
evolved  with  their  power  pools  is  vastly 
different  from  how  the  Southeast  and  the 
Southwest  has  traded  bulk  power.  The 
northwest  has  a  heavy  reliance  on 
hydroelectric  generated  power.  Even  with 
these  differences,  all  the  regions  have 
provided  reliable  and  steady  service 
especially  in  times  of  extreme  weather 
conditions. 


People  will  be  pouring  over  this  NOPR  to 
see  if  it  is  practical  and  if  it  is  doable.  During 
the  October  SMD/RTO  week  we  were  advised 
to  keep  it  simple.  This  is  anything  but 
simple.  It  is  a  comprehensive  proposal  and 
it's  very  complicated.  Over  time  it  will  result 
in  a  sophisticated  market.  Parties  are  going  to 
need  time  to  imderstand  its  complexities  and 
implement  its  many  features.  The 
Commission  is  going  to  need  patience  and 
flexibility.  We  have  not  assigned  a  cost  to 
this  proposal  but  we  know  that  each  FERC 
jurisdictional  entity  is  required  to  hire  an 
independent  transmission  provider  (ITP)  if 
they  are  not  already  in  an  RTO.  The  ITPs 
must  set  up  locational  marginal  pricing 
(LMP),  day-ahead  and  real  time  energy 
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markets,  as  well  as  ancillary  services 
markets. 

In  Order  2000  we  paired  a  voluntary  rule 
with  very  tight  compliance  deadlines, 
deadlines  that  I  believe  we  all  knew  at  the 
time  would  be  difficult  to  meet.  Today's 
proposed  rule  pairs  many  complicated  and 
mandatory  requirements  with  short 
implementation  time  lines.  For  example,  the 
LMP  system  paired  with  energy  and  ancillary 
services  markets  has  not  been  proven  outside 
of  the  tight  power  pools  in  the  Northeast. 
Also,  allocation  of  initial  Congestion 
Revenue  Rights  will  be  complicated,  if  not 
problematic  for  some  areas  of  the  country. 
But,  I  am  pleased  that  today's  order 
recognizes  that  not  all  areas  of  the  country 
will  be  able  to  move  ahead  with  all 
requirements  of  SMD  at  lightning  speed.  The 
Commission  intends  to  be  flexible  in  some 
compliance  dates  and  while  it  is  the  objective 
to  have  SMD  in  place  within  two  years  of  the 
effective  date  of  the  Final  Rule,  the 
Commission  will  consider  requests  to  extend 
that  date. 

The  fundamental  goal  of  SMD 
requirements  in  conjunction  with  the 
standardized  transmission  service  is  to  create 
"seamless"  wholesale  power  markets  that 
allow  sellers  to  transact  easily  across 
transmission  grid  boundaries.  Once  the  final 
rule  is  in  place  and  implemented  my  hope 
is  that  the  squabbling  over  which  entities 
belong  in  what  RTO  will  end.  We  should  be 
able  to  put  our  magic  markers  away  for  good. 

Today's  NOPR  puts  forward  a  detailed 
vision  of  the  roles  that  ITPs,  this  commission 
and  states  wijl  play  in  planning  for 
expansion  of  the  transmission  grid.  I  am 
pleased  that  the  governors  have  requested  a 
significant  role  in  transmission  planning 
through  the  formation  of  Multi  State  Entities 
(or  MSEs).  I  am  also  pleased  that  we  propose 
to  give  MSEs  a  role  in  both  overseeing  the 
plans  developed  by  the  ITPs  and  in 
developing  a  fair  pricing  methodology  for 
these  expansions.  I  feel  very  positive  about 
the  bottom  up  approach  that  is  described  in 
the  planning  section  of  this  NOPR.  This 
approach  allows  merchant  transmission 
companies  and  utilities,  as  well  as  generators 
and  demand  resources,  to  bring  economic 
solutions  to  the  table  to  solve  the  problems 
of  under-built  infrastructure.  These  projects 
must  be  vetted  by  the  FTP  to  determine  their 
impact  on  the  grid  in  terms  of  loop  flows  and 
other  regional  impacts,  but  the  real  tests  will 
be  the  demand  for  the  projects  much  as  we 
see  in  gas  pipeline  certificates. 

I  do  have  concerns  about  the  planning 
protocols  that  would  be  enacted  by  the  ITP 
once  it  is  determined  that  economic  projects 
cannot  fulfill  all  of  the  reliability 
requirements  of  the  grid.  My  concern  is  that 
this  "central  planning"  aspect  may  direct 
projects  that  are  uneconomic  with  costs 
socialized  to  all  users  of  the  grid.  It  is  hard 
to  imagine  gold  plating  of  the  transmission 
grid  when  we  are  in  an  era  of  under-built 
inft-astructure,  but  I  believe  that  once  we  get 
the  incentives  right  for  building  needed 
infrastructure  there  will  be  no  need  for  the 
ITP  to  direct  the  construction  of  possibly 
"uneconomic"  projects. 

Getting  the  incentives  right  in  grid 
expansion  has  been  on  my  top  ten  list 


through  this  NOPR  process  and  in  my  tenure 
here  at  the  Commission.  To  this  end,  I  have 
continued  to  be  a  proponent  of  Independent 
Transmission  Companies  (ITCs)  and  continue 
to  believe  that  ITCs  show  great  promise  to 
address  grid  problems  through  profit  driven 
activities.  I  am  pleased  that  the  NOPR 
proposes  to  adopt  a  form  of  participant 
funding  once  independent  transmission 
entities  are  in  place.  I  am  also  pleased  that 
the  Commission  is  willing  to  consider 
proposals  submitted  by  Regional  State 
Advisory  Committees  for  participant  funding 
prior  to  nation-wide  adoption.  This  order 
gives  a  push  to  state  and  regional  entities  that 
already  have  significant  momentum  and  I 
hope  to  see  the  fi-uit  of  the  Regional-State 
groups  efforts  in  the  form  of  actionable  plans 
for  cost  allocation  of  expanded  transmission. 
However,  if  these  groups  have  difficulty 
getting  organized  and  implemented,  there  is 
a'default  mechanism  that  would  allocate  the 
costs  of  expanded  transmission  locally  if  the 
facilities  are  below  138  kV  and  regionally  if 
the  facilities  are  above  the  138  kV  level.  I 
urge  the  parties,  especially  the  states,  to 
carefully  consider  this  section  of  the  NOPR 
and  comment  on  this.  I  still  have  some 
uncertainty  whether  we  reached  the  right 
balance  here. 

Furthermore,  the  states  have  been  asking 
for  some  time  for  certain  responsibilities  in 
RTOs,  particularly  in  the  area  of  reliability 
and  planning.  In  SMD  it  is  envisioned  that 
they  will  play  important  roles  in  developing 
the  resource  adequacy  standards  and 
transmission  expansion  pricing  methods.  We 
will  give  deference  to  areas  that  are  not  as  far 
along  in  standardizing  markets,  allowing 
states  to  manage  the  pace  of  the  required 
changes.  Additionally,  the  proposed  rule, 
while  it  asserts  jurisdiction  over  native  load, 
does  not  abrogate  either  actual  or  implicit 
contracts.  I  am  not  so  Pollyanna  as  to  believe 
that  everyone  will  be  happy  with  our 
assertion  of  jurisdiction  over  native  load,  in 
fact  this  is  likely  to  be  a  big  bone  of 
contention.  But  take  a  look  at  the  rule,  as  I 
think  states  will  find  that  it  tries  to  be 
balanced  and  allows  them  significant  say  in 
determining  outcomes. 

Another  area  that  I  have  focused  on  in  this 
process  is  cost  shifts.  I  agree  that  embedded 
costs  charges  for  wheel  through  and  export 
transactions  should  be  eliminated  or 
minimized  while  at  the  same  time  assuring 
recovery  ol  the  transmission  owner's  revenue 
requirement.  My  concern  with  respect  to  cost 
shifts  resulting  from  this  removal  of  inter- 
regional rates  is  two-fold. 

First,  1  fear  that  areas  with  low-cost  energy, 
such  as  my  state  of  Kentucky,  will  see  those 
resources  How  to  high-cost  areas  located 
several  states  or  regions  away.  It  is  a 
mathematical  fact  that  when  costs  are 
averaged  that  someone's  costs  will  go  up. 
This  particular  concern  is  in  part  alleviated 
by  the  ability  for  those  in  low-cost  areas  to 
lock  up  their  low-cost  power  resources  in 
long  term  contracts.  1  also  note  that  these 
transactions  which  will  flow  over  greater 
distances,  now  that  they  no  longer  face  the 
fixed  cost  of  the  transmission  system,  will  be 
subject  to  marginal  losses  and  congestion 
charges.  I  believe  that  marginal  losses  in 
excess  of  actual  losses  should  be  credited 
back  to  the  areas  where  the  power  originated. 


My  second  concern  with  cost  shifts  relates 
to  the  determination  of  how  these  costs  will 
be  apportioned  among  different  types  of 
customers.  Even  if  costs  are  allocated  to 
import  zones  instead  of  to  each  ITP.  one 
customer  in  the  zone  that  relies  solely  on 
generation  within  the  zone  could  subsidizi:"  a 
customer  that  imports  all  of  its  requirements. 
This  is  due  to  the  fact  that  the  embedded 
costs  for  imports  would  be  spread  across  all 
load  within  the  zone.  My  hope  is  that  parties 
will  comment  on  these  and  other  costs  shifts 
giving  us  concrete  examples  of  the  kind  and 
level  of  shifts  that  may  occur.  I  would  also 
ask  for  recommendations  on  how  best  to 
address  cost  shifts,  especially  if  they  have  a 
significant  impact  on  retail  customers. 

In  Order  888,  Imbalance  service  was  an 
ancillary  service  that  could  be  provided  bv 
the  transmission  provider  or  it  could  be  self- 
supplied.  In  staffs  initial  thinking  on  ,SMD 
as  expressed  in  their  concept  paper,  the 
markets  for  both  real-time  and  day  ahead 
energy  would  only  require  voluntary 
participation.  As  we  worked  through  the 
details  of  SMD.  this  idea  morphed  a  bit  to 
now  require  imbalance  service  to  be  taken 
through  the  real-time  energy  market  set  up  b\ 
the  ITP.  Participation  in  the  day-ahead 
market  is  still  left  to  the  buyer's  discretion 
and  bilateral  contracts  are  encouraged.  But. 
the  requirement  for  load  to  buy  their 
imbalance  ser\'ice  through  the  real-time 
market  is  a  significant  change.  Loads  will  be 
subject  to  spot  prices  for  that  small  portion 
of  their  load  that  varies  from  their  load 
forecasts.  I  hope  that  parties  will  comment  on 
this  change  to  imbalance  service. 

I  believe  that  one  of  the  fundamental 
underpinnings  of  this  rule  is  to  give  equal 
access  to  the  transmission  grid  to  all  and  I 
support  that  notion.  However.  I  recognize 
that  giving  ever\'one  equal  access  means  that 
decisions  will  be  made  based  on  eac:h  party's 
willingness  to  pay.  This  means  that  the  price 
certainty  that  we  gave  through  Order  888  will 
disappear.  But.  this  does  not  mean  that  all 
price  certainty  will  disappear  because  SMD 
provides  mechanisms  for  customers  to  use  to 
hedge  the  volatility  in  transmission  markets 
and  in  real-time  markets.  My  concern  is  that 
both  small  players  and  less  .sophisticated 
players  will  have  increased  transaction  costs 
and  steep  learning  curves  in  finding  their 
way  through  these  markets  and  in  hedging 
these  price  risks.  I  don't  want  this  rule  to 
result  in  two  classes  of  S.MD  participants — 
those  that  know  how  to  partic;ipate 
effectively  and  those  that  have  diffii  uh>  and 
incur  higher  costs  without  competitive 
benefits. 

Also,  after  consulting  several  economic 
textbooks,  we  have  defined  market  power  lor 
the  first  time  in  an  electric  order  as  "the 
ability  to  raise  price  above  the  competitive 
level".  We  caveat  that  definition  bv  slating 
that  the  determination  of  when  to  intervene 
in  a  market,  i.e.  when  the  price  is 
significantiv  raised  for  a  sustained  [)erio(i. 
will  be  incorporated  into  our  triggers  l<ir 
intervention  rather  that  the  definition.  1  hhi 
not  positive  that  we  have  the  definition  right 
and  I  hope  that  parties  will  let  us  know  it 
they  think  we  have  used  the  right  definition. 

The  three  prongs  of  mitigation  proposed  in 
this  NOPR,  local  market  mitigation,  a  safety- 
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net  bid  cap,  and  the  resource  adequacy 
requirement,  along  with  the  requirement  for 
an  active  independent  market  monitor 
should  protect  these  markets  during  what 
could  be  a  rocky  inception.  My  hope  is  that 
over  time  there  will  be  less  reliance  on 
mitigation  measures  as  the  structural 
problems  in  these  markets  subside.  Further, 
I  believe  this  proposed  rule  holds  promise  for 
solving  the  disagreements  that  we  have  today 
on  the  ability  to  exercise  market  power  under 
our  current  methods  for  granting  market- 
based  rates.  With  thfese  stringent  new 
mitigation  measures  in  place  the  Commission 
should  reassess  its  reliance  on  the  Supply 
Margin  Assessment  test  and  study  the  need 
for  the  206  refund  obligation. 

With  respect  to  governance,  I  do  not  agree 
with  the  level  of  prescription  that  we  are 


imposing  on  certain  governance  proposals.  I 
don't  think  the  Commission  should  be 
dictating  with  such  specificity  so  man_y  rules 
concerning  the  explicit  makeup  of 
stakeholder  committees,  who  can  sit  on 
which  committees,  and  exactly  how  boards 
should  be  selected.  This  could  have  the  effect 
of  disbanding  boards  of  RTOs  that  are  in  the 
formative  stages  and  boards  that  might  have 
met  our  Order  2000  independence 
requirements. 

And  last,  but  definitely  not  least,  I  am 
pleased  that  today's  proposed  rule  keeps  the 
same  provisions  for  reciprocity  as  that  of  the 
OATT.  Entities  that  already  have  waivers  of 
the  reciprocity  provision  will  not  have  to 
come  in  again  and  request  additional  waiver 
from  the  SMD  provisions.  Today's  proposed 
rule  also  would  allow  reciprocal  OATTs  to  be 


grandfathered  and  require  no  further  changes 
to  those  tariffs  to  meet  the  new  SMD 
requirements.  This  provides  necessary  relief 
to  small  transmission  owners,  including 
municipalities  and  cooperatives. 

I  urge  my  colleagues  to  carefully  consider 
the  comments  and  not  be  shy  about 
considering  changes  to  the  proposal.  We  are 
asking  over  seventy-five  questions  which 
indicates  that  we  still  need  industry's  and  the 
public's  advice  on  a  number  of  issues.  I  will 
be  anxiously  awaiting  the  comments  and 
look  forward  to  what  parties  have  to  say  on 
these  and  other  issues. 
Linda  K.  Breathitt. 
Commissioner. 

[FR  Doc.  02-21479  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Bureau  of  Industry  and  Security 

15  CFR  Part*  738, 740, 742, 744, 772, 
and  774 

[DocM  No.  020717170-2170-01] 
RiN0694-AC52 

Revisions  and  Clarifications  to  ttie 
Export  Administration  Regulations— 
Nucisar  Nonprolifaration  Controls: 
Nuclear  Suppliers  Group 

AGENCY:  Bureau  of  Industry  and 
Secxirity,  Commerce. 
action:  Final  rule. 

SUMMARY:  The  Bureau  of  Industry  and 
Security  (BIS)  is  amending  the  Export 
Administration  Regulations  (EAR)  by 
revising  certain  entries  on  its  control  list 
that  are  controlled  for  nuclear 
nonproUferation  (MP)  reasons.  This  final 
nUe  revises  these  entries  to  make  them 
conform  more  closely  to  the  format  used 
in  the  technical  descriptions  of  items 
identified  in  the  Annex  to  the 
"Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment,  Material, 
and  Related  Technology"  (the  Annex), 
which  is  published  by  the  International 
Atomic  Energy  Agency.  Member 
countries  of  the  Nuclear  Suppliers 
Group  (NSG),  which  includes  the 
United  States,  have  estabUshed  export 
licensing  procedures  for  the  transfer  of 
items  identified  in  the  Annex. 

This  final  rule  also  revises  the  types 
of  controls  and  the  scope  of  the  controls 
that  apply  to  a  number  of  entries  on  the 
Commerce  Control  List  (CCL).  In 
addition,  this  rule  amends  the  "Related 
Controls"  paragraphs  in  a  number  of 
entries  by  adding  references  to  related 
items  that  are  either  controlled  under 
other  entries  on  the  CCL  or  controlled 
by  other  U.S.  Government  agencies. 

As  a  result  of  the  admission  of 
Belarus,  Cjrpms,  Slovenia,  and  Turkey 
to  the  Nuclear  Suppliers  Group,  this 
rule  adds  these  ioxu  countries  to 
Coimtry  Group  A:4,  which  identifies  the 
member  countries  of  the  Nuclear 
Suppliers  Group.  These  four  countries 
are  also  added  to  the  definition  of  the 
term  "Nuclear  Suppliers  Group"  in  the 
EAR  The  addition  of  these  four 
coimtries  will  lessen  the  administrative 
burden  on  U.S.  exporters  by  decreasing 
the  niunber  of  items  that  require  an 
export  license  to  these  coimtries  for 
nuclear  nonproliferation  (NP)  reasons. 
DATES:  This  rule  is  effective  August  29, 
2002. 

FOR  FUflTHER  MFORMATWN  CONTACT: 
Steven  Clagett,  Office  of 
Nonproliferation  Controls  and  Treaty 


CompUance,  Bureau  of  Industry  and 
Secxuity,  Telephone:  (202)  482-4188. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  Bureau  of  Industry  and  Security 
(BIS)  maintains  the  Commerce  Control 
List  (CCL),  Supplement  No.  1  to  part 
774  of  the  Export  Administration 
Regulations  (EAR),  which  contains  a 
number  of  items  that  are  controlled  for 
nuclear  nonproliferation  (NP)  reasons. 
The  items  on  the  CCL  that  are  controlled 
for  NP  reasons  are  referred  to  as  "The 
Nuclear  Referral  List"  and  are  subject  to 
the  licensing  requirements  and  policies 
described  in  §  742.3  of  the  EAR.  Most  of 
the  items  on  the  Nuclear  Referral  List 
are  identified  in  the  Annex  to  the 
"Guidelines  for  Transfers  of  Nuclear- 
Related  Dual-Use  Equipment,  Material, 
and  Related  Technology"  (the  Annex), 
which  is  published  by  the  Intemati7>nal 
Atomic  Energy  Agency  in  INFCIRC/254/ 
Revision  4/Part  2.  The  United  States, 
together  with  other  participating 
countries  in  the  Nuclear  Suppliers 
Group,  agreed  to  establish  export 
licensing  procedures  to  regulate  exports 
and  reexports  of  items  identified  in  the 
Annex  in  accordance  with  the  Nuclear 
Suppliers  Guidelines. 

This  final  rule  amends  the  following 
Export  Control  Classification  Numbers 
(ECCNs)  on  the  CCL,  which  contain 
items  controlled  for  NP  reasons,  by 
reformatting  the  control  language  in 
these  ECCNs  to  conform  more  dosely 
with  the  format  used  to  describe  such 
items  in  the  Annex:  1A202. 1A226, 
1A227,  1B201, 1B229, 1B230, 1B232, 
1C202, 1C225  to  1C230, 1C232  to 
1C237.  1C239, 1C240,  2A225.  2A226, 
2B204,  2B206,  2B207,  2B209,  2B225  to 
2B228,  2B230  to  2B232,  3A201,  3A225 
to  3A227,  3A229  to  3A231,  3A233, 
6A202,  6A205,  and  6A225.  The 
following  ECCNs  are  amended  by 
revising  the  ECCN  heading  to  conform 
more  closely  with  the  control  language 
used  in  the  Annex  or  with  the  scope  of 
controls  described  in  the  Aimex:  1B226, 
1B231,  1B233, 1C216, 1C231,  IDIOI." 
1D201,  lElOl,  1E102, 1E201, 1E203, 
2A291,  2B001,  2B004,  2B009,  2B290, 
2B350,  2D101,  2E101,  2E201,  3E201, 
6A005,  and  6E201.  ECCNs  2B201, 
3A232,  and  6A203  are  amended  by 
revising  the  List  of  Items  Controlled  for 
each  ECCN  to  conform  more  closely 
with  the  control  language  used  in  the 
Annex. 

This  rule  also  revises  the  Related 
Controls  paragraphs  in  a  number  of 
ECCNs  containing  items  subject  to  NP 
controls  by  adding  references  to  one  or 
more  of  the  following:  (1)  Related  items 
controlled  imder  other  ECCNs  on  the 
CCL,  (2)  related  items  subject  to  the 


export  licensing  authority  of  the  Nuclear 
Regidatory  Commission  (NRG),  and  (3) 
related  items  subject  to  the  export 
licensing  authority  of  the  Office  of 
Defense  Trade  Controls  (DTC).  U.S. 
Department  of  State.  The  Related 
Controls  paragraphs  in  the  following 
•ECCNs  are  revised:  1A002, 1A202. 
1A225  to  1A227,  IBOOI,  IBIOI,  1B201, 
1B225  to  1B233, 1C002,  ICOIO,  1C116. 
1C202, 1C210, 1C216,  1C225  to  1C240, 
IDOOI,  IDIOI,  1D201,  lEOOl,  2A225, 
2A226,  2A290  to  2A293,  2B001,  2B004, 
2B006,  2B007,  2B009,  2B104,  2B109, 
2B116,  2B201.  2B204,  2B206,  2B207, 
2B209,  2B225  to  2B232,  2B2gO,  2B350, 
2B981.  2D001.  2D002,  2D101,  2D201, 
2D290,  3A201,  3A225  to  3A233,  3A292, 
6A003,  6A005,  6A202,  6A203,  6A205, 
6A225,  6A226,  and  6D001. 

In  addition,  this  rule  revises  the 
Related  Definitions  paragraph  in  the 
following  ECCNs:  1A227, 1B229,  1C202, 
1C210. 1C216, 1C225, 1C233.  2A226, 
2B204,  3A230,  3A225,  and  3A229.  The 
text  has  been  removed  from  the  Related 
Definitions  paragraph  for  ECCN  2B206 
and  much  of  it  has  been  included  in  a 
new  ECCN  Controls  paragraph  for  this 
ECCN,  while  the  text  in  the  Related 
Definitions  paragraphs  for  ECCNs  2B225 
and  3A232  has  been  moved  to  new 
Technical  Notes  in  these  entries.  The 
text  in  the  Related  Definitions  paragraph 
for  ECCN  6E201,  which  described  the 
scope  of  controls  for  this  ECCN,  has 
been  removed  and  the  scope  of  controls 
for  ECCN  6E201  is  now  described  in  a 
new  ECCN  Controls  para^ph. 

In  order  to  clarify  the  lands  of  items 
that  are  subject  to  the  controls  specified 
in  the  CCL  (e.g.,  NP),  this  rule  adds 
ECCN  Controls  paragraphs  to  the 
following  ECCNs:  1B226, 1C216, 1C226. 
1C230,  1C232  to  1C237, 1C240,  2B006, 
2B109.  2B206,  2B2D7,  2B226,  2B350. 
2D201,  3A229,  3A232,  6A225,  and 
6E201. 

This  final  rule  also  revises  the  types 
of  controls  and/or  the  scope  of  certain 
controls  that  apply  to  the  following 
ECCNs:  ODQOl  (now  contains  only  DTC 
and  NRG  items),  OEOOl  (now  contains 
only  DOE  and  DTC  items),  IBIOI  (scope 
of  NP  controls  clarified),  1C235  (NP/AT 
controls  added  to  tritium  that  is  not 
subject  to  NRG  export  Ucensing 
authority),  IDIQI  (NP  controls  added  to 
"software"  for  iBlOl.a).  lEOOl  (NP 
controls  removed  from  "technology"  for 
ICDOI  and  added  to  "technology"  for 
1G002, 1G235, 1G239,  and  1G240), 
lElOl  (NP  controls  added  to 
"technology"  for  1C116,  IDQOI  and 
IDIOI),  1E102  (NP  controls  added  to 
"technology"  for  iDOOl  and  IDIOI), 
2A226  (CB  controls  added  to  valves  that 
meet  or  exceed  2B35Q.g  specifications). 
2A292  (CB  controls  added  to  valves  that 
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meet  or  exceed  2B350.g  specifications), 
2B004  (scope  of  NP  controls  clarified), 
2B007  (NP  controls  expanded  to  apply 
to  2B007.b,  as  well  as  2B007.c),  2B009 
(MT/NP  controls  clarified).  2B104  (NP 
controls  added  to  "isostatic  presses"), 
2B109  (NP  controls  clarified  to  apply 
only  to  items  that  meet  or  exceed  2B209 
specifications),  2B116  (NP  controls 
clarified  to  apply  to  electrodynamic 
vibration  test  systems  in  2Bll6.a  and  to 
all  items  in  2Bll6.b,  .c.  and  .d).  2D101 
(NP  controls  added  to  "software"  for 
2B104.  2B109.  and  2B116;  NS  controls 
removed),  2E001  (MT  controls  added  for 
"technology"  for  2B105  and  2B117;  NPl 
controls  added  for  "technology"  for 
2A225.  2A226.  2B116,  2B201.  2B227, 
2B230,  2B232.  2D101,  and2D202;  NP2 
controls  added  for  "technology"  for 
2A291  to  2A293,  2B290,  and  2D290). 
2E002  (MT  controls  added  for 
"technology"  for  2B105  and  2B117;  NPl 
controls  added  for  "technology"  for 
2A225,  2A226,  2B116,  2B201,  2B227, 
2B230.  and  2B232;  NP2  controls  added 
for  "technology"  for  2A291  to  2A293 
and  2B290),  2E101  (MT  controls  added 
to  "technology"  for  2B105.  2B117,  and 
2D001;  NP  controls  added  to 
"technology"  for  2B009,  2D001,  and 
2D101).  2E201  (NP  controls  removed 
from  "technology"  for  2B008  and  added 
to  "technology"  for  2B206  and  2D002; 
CB  controls  added  to  "technology"  for 
valves  controlled  by  2A226  that  meet  or 
exceed  2B350.g  specifications),  2E290 
(CB  controls  added  to  "technology"  for 
valves  controlled  by  2A292  that  meet  or 
exceed  2B350.g  specifications),  3A001 
(NP  controls  added  for  3A001.e.2  and 
e.3  that  meet  or  exceed  specifications  in 
3A201.a  and  3A201.b,  respectively), 
3E001  (NP  controls  added  to 
"technology"  for  3A001.e.2  and  .e.3), 
3E201  (NP  controls  added  to 
"technology"  for  3A001.e.2  and  .e.3), 
6A005  (NP  controls  added  to 
6A005.c.2.b.2.a;  NP  controls  clarified  for 
6A005.a.l.c.  .a.2.a,  .a.4.c,  .a.6,  .c.l.b, 
.C.2.C.2.  and  .d.2.c),  and  6E001  (NP 
controls  added  to  "technology"  for 
6D001). 

Eligibility  for  License  Exception  LVS 
is  removed  for  items  controlled  for  NP 
reasons  in  the  following  ECCNs:  1A002, 
1C002,  and  3A001.  License  Exception 
LVS  authorizes  shipments  of  limited 
value  without  a  license  to  destinations 
in  Coxmtry  Group  B  (Supplement  No.  .1 
to  part  740  of  the  EAR),  provided  that 
the  net  value  of  the  commodities 
included  in  the  same  order  and 
controlled  under  the  same  ECCN  on  the 
CCL  does  not  exceed  the  amount 
specified  in  the  LVS  paragraph  for  the 
applicable  ECCN. 

hi  ECCN  1C236.  which  controls 
certain  alpha-emitting  radionuclides. 


the  unit  of  measure  is  changed  from 
"niillicuries"  to  "gigabecquerels".  The 
unit  of  measure  is  the  standard  applied 
by  BIS  to  determine  the  aunount  of  an 
item  that  will  be  authorized  for  export 
or  reexport  under  a  license. 

This  final  rule  also  completely  revises 
ECCN  0B003  by  removing  the  original 
control  language,  which  predated  the 
adoption  of  the  controls  in  the  NSG 
Trigger  List  that  apply  to  exports  of 
nuclear  material,  equipment,  and 
technology.  ECCN  0B003  now  contains 
plants  for  the  conversion  of  uraniiun 
and  equipment  specially  designed  or 
prepared  for  such  plants,  all  of  which 
remain  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission.  These  plants  were 
previously  contained  in  ECCN  0B009, 
which  is  removed  from  the  CCL.  This 
change  is  part  of  BIS's  effort  to  make  the 
numbering  of  the  CCL  entries  conform 
more  closely  with  the  List  of  Dual-Use 
Items  and  Technology  implemented  by 
the  European  Union  [i.e..  Annex  1  to 
Council  Regulation  (EC)  No.  1334/2000 
of  Jime  22,  2000,  as  amended,  which 
established  a  Community  regime  for  the 
control  of  exports  of  dusd-use  items  and 
technology).  BIS  anticipates  that  greater 
luiiformity  between  the  CCL  and  the  EU 
dual-use  list  will  decrease  the 
administrative  burden  on  exporters  and 
lessen  the  chances  of  inadvertent 
noncompliance  with  various  export 
control  requirements. 

To  further  conform  the  numbering 
system  in  the  CCL  with  the  EU  dual-use 
hst,  this  final  rule  revises  ECCN  2B104 
and  adds  new  ECCNs  2B105  and  2B117. 
ECCN  2B104,  which  previously 
controlled  equipment  and  process 
controls  designed  or  modified  for 
densification  and  pyrolysis  of  structural 
composite  rocket  nozzles  and  reentry 
vehicle  nose  tips,  now  controls  only 
"isostatic  presses"  (other  than  those 
controlled  by  2B004)  that  have  all  of  the 
following  characteristics:  (1)  A 
maximum  working  pressiue  of  69  MPa 
or  greater,  (2)  designed  to  achieve  and 
maintain  a  controlled  thermal 
environment  of  873  K  (600°  C)  or 
greater,  and  (3)  a  chamber  cavity  with 
an  inside  diameter  of  254  mm  or  greater. 
New  ECCN  2B105  controls  CVD 
furnaces  (other  than  those  controlled  by 
2B005.a)  that  are  designed  or  modified 
for  the  densification  of  carbon-carbon 
composites.  New  ECCN  2B117  controls 
equipment  and  process  controls  (other 
than  those  controlled  by  2B004, 
2B005.a,  2B104,  or  2B105)  that  are 
designed  or  modified  for  densification 
and  pyrolysis  of  structiual  composite 
rocket  nozzles  and  reentry  vehicle  nose 
tips.  ECCN  2B104  is  now  controlled  for 
NP,  as  well  as  MT  (missile  technology) 


and  AT  (anti-terrorism)  reasons,  while 
new  ECCNs  2B105  and  2B117  are 
controlled  for  MT  and  AT  reasons. 

This  nde  also  removes  ECCN  OB008 
and  transfers  the  items  previously 
controlled  by  this  ECCN  (j'.e..  simulators 
and  ultrasonic  or  eddy  ciurent  test 
equipment  specially  designed  for 
nuclear  reactors)  to  ECCN  2 A291 .  which 
controls  certain  equipment  related  to 
nuclear  material  handling  and 
processing. 

Finally,  this  rule  amends  the  EAR  to 
add  Belanis,  Cyprus,  Slovenia,  and 
Turkey  as  the  four  newest  participating 
countries  in  the  Nuclear  Suppliers 
Group  (which  now  includes  a  total  of  39 
countries)  by  revising  Supplement  No.  1 
to  part  740  (Coimtry  Groups)  to  add 
Belarus,  Cyprus,  Slovenia,  and  Turkey 
to  Coimtry  Group  A:4  (Nuclear 
Suppliers  Group)  and  by  revising 
Supplement  No.  1  to  Part  738 
(Commerce  Country  Chart)  to  remove 
the  licensing  requirements  for  these  four 
countries  under  NP  Column  1  in 
conformance  with  the  licensing  policy 
that  applies  to  other  NSG  member 
countries.  Please  note  that  exports  of 
NP-controlled  items  to  these  countries 
may  require  a  license  for  other  reasons 
set  forth  in  the  CCL  or  elsewhere  in  the 
EAR.  This  rule  also  amends  §  772.1 . 
"Definitions  of  terms  as  used  in  the 
Export  Administration  Regulations 
(EAR)",  by  adding  these  four  countries 
to  the  definition  of  the  term  "Nuclear 
Suppliers  Group  (NSG)". 

Saving  Clause 

Shipments  of  items  removed  from 
License  Exception  LVS  eligibility  or 
NLR  authorization  as  a  result  of  this 
regulatory  action  that  were  on  dock  for 
loading,  on  lighter,  laden  aboard  an 
exporting  carrier,  or  en  route  aboard  a 
carrier  to  a  port  of  export,  on  August  29. 
2002,  pursuant  to  actual  orders  for 
export  to  a  foreign  destination,  may 
proceed  to  that  destination  under  the 
previous  License  Exception  LVS 
eligibility  or  NLR  authorization 
provisions  so  long  as  they  have  been 
exported  from  the  United  States  before 
September  30,  2002.  Any  such  items  not 
actually  exported  before  midnight,  on 
September  30,  2002,  require  a  license  in 
accordance  with  this  regulation. 

Rulemaking  Requirements 

1.  This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866. 

2.  Notwithstanding  any  other 
provision  of  law,  no  person  is  required 
to  respond  to,  nor  shall  any  person  be 

-  subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  Paperwork 
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Reduction  Act,  unless  that  collection  of 
information  displays  a  currently  valid 
OMB  Control  Niunber.  This  rule 
contains  collections  of  information 
subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  of  1980  (44 
U.S.C.  3501  et  seq.).  These  collections 
have  been  approved  by  the  Office  of 
Management  and  Bucket  under  Control 
Numbers  0694-0088  and  0694-0117. 

3.  This  rule  does  not  contain  policies 
with  Federahsm  implications  as  that 
term  is  defined  in  Executive  Order 
13132. 

4.  The  provisions  of  the 
Administrative  Procediue  Act  (5  U.S.C. 
553)  requiring  notice  of  proposed 
rulemaking,  the  opportimity  for  public 
participation,  and  a  delay  in  effective 
date,  are  inapplicable  because  this 
regulation  involves  a  military  and 
foreign  affairs  function  of  the  United 
States  (Sec.  5  U.S.C.  553(a)(1)).  Further, 
no  other  law  requires  that  a  notice  of 
proposed  rulemaking  and  an 
opportimity  for  public  comment  be 
given  for  this  final  rule.  Because  a 
notice  of  proposed  rulemaking  and  an 
opportimity  for  public  comment  are  not 
required  to  be  given  for  this  rule  imder 


5  U.S.C.  553  or  by  any  other  law,  the 
analytical  requirements  of  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.)  are  not  applicable. 

Therefore,  this  regulation  is  issued  in 
final  form.  Although  there  is  no  formal 
comment  period,  public  comments  on 
this  regulation  are  welcome  on  a 
continuing  basis.  Comments  should  be 
submitted  to  Willard  Fisher,  Regulatory 
Policy  Division,  Biueau  of  Industry  and 
Security,  U.S.  Department  of  Commerce, 
Room  2705, 14th  Street  and 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20230. 

List  of  Subjects 

15  CFR  Parts  738  and  772 

Administrative  practice  and 
procedm-e,  Exports,  Foreign  trade. 

15  CFR  Part  740 

Administrative  practice  and 
procedure,  Exports,  Foreign  trade. 
Reporting  and  recordkeeping 
requirements. 

15  CFR  Part  742 

Exports,  Foreign  trade. 


1 5  CFR  Parts  744  and  774 

Exports,  Foreign  trade.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  parts  738,  740,  742,  744, 
772,  and  774  of  the  Export 
Administration  Regulations  (15  CFR 
parts  730-799)  are  amended  as  follows: 

PART  738— [AMENDED] 

1.  The  authority  citation  for  15  CFR 
part  738  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  etseq.;  10  U.S.C.  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
30  U.S.C.  185(s),  185(u);  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c;  50  U.S.C.  app.  5;  Sec.  901-911,  Pub.  L. 
10&-387;  Sec.  221,  Pub.  L.  107-56;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  August  14,  2002,  67 
FR  53721,  August  16,  2002. 

2.  Supplement  No.  1  to  part  738  is 
amended  by  revising  the  entries  for 
"Belarus",  "Cyprus",  "Slovenia",  and 
"Turkey"  to  read  as  follows: 

BtLUNG  CODE  3510-33-P 


Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002 /Rules  and  Regulations  55597 


I 


I    1 
•I     I    « 

0    §    b 


V    o 


I J  i 


a* 
a* 

e 


n  , 


I 


! 

•3 
2 

3 


i 

e 

8 

i 


• 
« 

• 

• 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

X 

e 

I 

a 

a 
a 

9 


3 


BHXMG  CODE  3510-33-C 


55598         Federal  Register /Vol.  67.  No.  168  /  Thursday.  August  29,  2002/Ruies  and  Regulations 


PART  740-{AMENDED] 

3.  The  authority  citation  for  15  CFR 
Part  740  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  ef  seq.;  Sec  901-911,  Pub.  L. 
106-387;  E.0. 13026,  61  FR  58767,  3  CFR. 
1996  Comp..  p.  228;  E.O.  13222.  66  FR  44025. 
3  CFR.  2001  Comp.,  p.  783;  Notice  of  August 
14.  2002.  67  FR  53721,  August  16,  2002. 

4.  Section  740.10  is  amended  by 
revising  paragraph  (a)(3)(iii)  to  read  as 
follows: 

1740.10    Servicing  and  raplacMnwit  of 
parts  and  equipment  (RPL). 


Country 


(a)*  *  • 

(3)  *  *  * 

(iii)  No  parts  may  be  exported  to  any 
destination,  except  the  countries  listed 
in  Supplement  No.  3  to  Part  744  of  the 
EAR  (Countries  Not  Subject  to  Certain 
Nuclear  End-Use  Restrictions  in 
§  744.2(a))  if  the  item  is  to  be 
incorporated  into  or  used  in  nuclear 
weapons,  nuclear  explosive  devices, 
nuclear  testing  related  to  activities 
described  in  §  744.2(a)  of  the  EAR,  the 
chemical  processing  of  irradiated 
special  nuclear  or  source  material,  the 
production  of  heavy  water,  the 
separation  of  isotopes  of  source  and 
special  nuclear  materials,  or  the 

Country  Group  A 


fobrication  of  nuclear  reactor  fuel 
containing  plutonium,  as  described  in 
§  744.2(a)  of  the  EAR. 


5.  In  Supplement  No.  1  to  part  740, 
a  heading  reading  "Country  Groups"  is 
added  and  Country  Group  A  is  amended 
by  adding  two  new  entries  for  "Belarus" 
and  "Slovenia",  in  alphabetical  order, 
and  by  revising  the  entries  for  "Cyprus" 
and  "Ttirkey"  to  read  as  follows: 

Supplemmt  No.  1  to  Part  740— Country 
Groups 


[A:1] 


Missile  tech- 
nology control 
regime 

[A:2] 


Australia 
group 

[A:3] 


Nuclear  sup- 
pliers group 

[A:4] 


Belane  . 
Cyprus  .. 
Slovenia 
Turtey ... 


X 
X 


PART  742-[AMENDED] 

6.  The  authority  citation  for  15  CFR 
Part  742  is  revised  to  read  as  follows: 

Andiority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  18  U.S.C.  2510  et  seq.; 
22  U.S.C.  3201  et  seq.;  42  U.S.C.  2139a;  Sec. 
901-911.  Pub.  L.  106-387;  Sec.  221,  Pub.  L. 
107-56;  E.0. 12058,  43  FR  20947,  3  ^FR, 
1978  Comp.,  p.  179;  E.O.  12851,  58  FR  33181. 
3  CFR,  1993  Comp..  p.  608;  E.O.  12938,  59 
FR  59099.  3  CFR,  1994  Comp..  p.  950;  E.O. 
13026,  61  FR  58767,  3  CFR,  1996  Comp.,  p. 
228;  E.O.  13222.  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  Notice  of  November  9,  2001. 
66  FR  56965,  3  CFR,  2001  Comp.,  p.  917; 
Notice  of  August  14.  2002,  67  FR  53721. 
Ai^gust  16,  2002. 

7.  Section  742.2  is  amended  by 
revising  paragraph  (a)(3)(i)  to  read  as 
follows: 

1742.2    Prollfaratlon  of  chemical  and 


(a)*  •  * 

(3)  *  •  * 

(i)  Equipment  and  materials  identified 
m  ECCNs  2B350  and  2B351  on  the  CCL 
(as  well  as  valves  controlled  by  ECCN 
2A226  or  ECCN  2A292  having  the 


characteristics  of  those  controlled  by 
2B350.g),  which  can  be  used  in  the 
production  of  chemical  weapons 
preciu^ors  or  chemical  warfare  agents, 
and  equipment  and  materials  identified 
in  ECCN  2B352,  which  can  be  used  in 
the  production  of  biological  agents;  and 


PART  744— {AMENDED] 

8.  The  authority  citation  for  15  CFR 
Part  744  is  revised  to  read  as  follows: 

Authority:  50  U.S'.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  22  U.S.C.  3201  et  seq.; 
42  U.S.C.  2139a;  Sec.  901-911,  Pub.  L.  106- 
387;  Sec.  221,  Pub.  L.  107-56;  E.O.  12058,  43 
FR  20947,  3  CFR,  1978  Comp.,  p.  179;  E.O. 
12851,  58  FR  33181,  3  CFiR,  1993  Comp.,  p. 
608;  E.O.  12938,  59  FR  59099,  3  CFR.  1994 
Comp.,  p.  950;  E.O.  12947,  60  FR  5079,  3 
CFR,  1995  Comp.,  p.  356;  E.O.  13026,  61  FR 
58767.  3  CFR,  1996  Comp.,  p.  228;  E.O. 
13099,  63  FR  45167,  3  CFR,  1998  Comp.,  p. 
208;  E.O.  13222,  66  FR  44025,  3  CFR,  2001 
Comp.,  p.  783;  E.O.  13224,  66  FR  49079,  3 
CFR  2001  Comp.,  p.  786;  Notice  of  November 
9,  2001,  66  FR  56965,  3  CFR,  2001  Comp., 
p.  917;  Notice  of  August  14,  2002,  67  FR 
53721,  August  16,  2002. 

9.  Section  744.2  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 


§  744.2    Restrictions  on  certain  nucieer 
end-ueee. 

***** 

(c)  Exceptions.  Despite  the 
prohibitions  described  in  paragraphs  (a) 
and  (b)  of  this  section,  you  may  export 
technology  subject  to  the  EAR  tmder  the 
operation  technology  and  software  or 
sales  technology  and  software 
provisions  of  License  Exception  TSU 
(see  §  740.13(a)  and  (b)),  but  only  to  and 
for  use  in  countries  listed  in 
Supplement  No.  3  to  Part  744  of  the 
EAR  (Coimtries  Not  Subject  to  Certain 
Nuclear  End-Use  Restrictions  in 
§  744.2(a)).  Notwithstanding  the 
provisions  of  Part  740  of  the  EAR,  the 
provisions  of  §  740.13(a)  and  (b)  will 
only  overcome  General  Prohibition  Five 
for  countries  listed  in  Supplement  No. 
3  to  Part  744  of  the  EAR. 


PART  772-[AMENDED] 

10.  The  authority  citation  for  15  CFR 
Part  772  is  revised  to  read  as  follows: 

Authnity:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  E.O.  13222,  66  FR  44025, 
3  CFR,  2001  Comp.,  p.  783;  Notice  of  August 
14,  2002,  67  FR  53721,  August  16,  2002. 
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11.  Section  772.1  is  amended  by 
revising  the  definition  of  "Nuclear 
Suppliers  Group  (NSG)"  to  read  as 
follows: 

S772.1    Definitions  of  terms  es  used  in  the 
Export  Administralion  negulaHons  (EAR). 

***** 

Nuclear  Suppliers  Group  (NSG).  The 
United  States  and  other  nations  in  this 
multilateral  control  regime  have  agreed 
to  guidelines  for  restricting  the  export  or 
reejqport  of  items  with  nudear 
apphcations.  Members  include: 
Argentina,  Australia.  Atistria,  Belarus, 
Belgium,  Brazil.  Bulgaria.  Canada. 
Cyprus,  Czech  Republic,  Denmark, 
Finland,  France.  Gennany.  Greece. 
Himgary.  Ireland.  Italy.  Japan.  Latvia. 
Luxembourg,  the  Netherlutids,  New 
Zealand.  Norway,  Poland.  Portu^, 
Republic  of  Korea,  Romania,  Russia, 
Slovak  Republic.  Slovenia.  Spain,  South 
Africa,  Swedrai,  Switzerland,  Turkey, 
Ukraine,  the  United  Kingdom,  and  die 
United  States.  See  also  §  742.3  of  the 
EAR. 


PART  774— {AMENDED] 

12.  The  authority  citation  for  15  CFR 
Part  774  is  revised  to  read  as  follows: 

Authority:  50  U.S.C.  app.  2401  et  seq.;  50 
U.S.C.  1701  et  seq.;  10  U.S.C  7420;  10  U.S.C. 
7430(e);  18  U.S.C.  2510  et  seq.;  22  U.S.C. 
287c;  22  U.S.C.  3201  et  seq.;  22  U.S.C.  6004; 
30  U.S.C.  18S(s),  185(u):  42  U.S.C.  2139a;  42 
U.S.C.  6212;  43  U.S.C.  1354;  46  U.S.C.  app. 
466c:  SO  U.S.C.  app.  5;  Sec.  901-911.  Pub.  L. 
106-387:  Sec.  221,  Pub.  L.  107-56;  E.O. 
13026, 61  FR  58767, 3  CFR.  1996  Comp.,  p. 
228;  E.0. 13222,  66  FR  44025,  3  CFR,  2001 
Comp..  p.  783;  Notice  of  August  14,  2002. 67 
FR  53721,  August  16,  2002. 

13:  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  list).  Category 
0 — ^Nuclear  Materials.  FaciUties.  and 
Equipment  [and  Miscellaneous  Items]. 
ECCN  0B003  is  revised  to  read  as 
follows: 

0B003    Plant  far  the  conversion  of 
uraninm  and  equipment  qieciaily 
designed  or  prqMred  theiefor,  as 
follows  (see  List  of  Items  Contnriled). 


License  Requirements 

Reason  for  Control 

Contrails) 

Items  described  in  0B003  are  subject 
to  the  export  licensing  authority  of  the 
Nuclear  Regulatory  Commission  (see  10 
CFR  part  110). 

License  Exceptions 

LVS:  N/A 
GBS:  N/A 
aV;N/A 


List  of  Items  Controlled 

t/nit:  N/A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

Items: 

a.  Systems  for  the  conversion  of 
uraniiun  ore  concentrates  to  UO3; 

b.  Systems  for  the  conversion  of  UO3 
to  UFe; 

c.  Systems  for  the  conversion  of  UO3 
to  UO2: 

d.  Systems  for  the  conversion  of  UO2 
to  UF4: 

e.  Systems  for  the  conversion  of  UF4 
toUFe: 

f.  Systems  for  the  conversion  of  UF4 
to  uranium  metal; 

g.  Systems  for  the  conversion  of  UFe 
to  UO2: 

h.  Systems  fat  the  conversion  of  UFe 

toUF4: 
i.  Systems  for  the  conversion  of  UO2 

toUCU. 

14.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
0 — Nuclear  Materials,  FaciUties,  and 
Equipment  [and  Miscellaneous  Itons], 
ECCNs  0B008  and  0B009  are  removed. 

15.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
0— Nuclear  Materials,  Fadhties,  and 
Equipment  [and  Miscellaneous  Items], 
EOCN  ODOOl  is  revised  to  read  as 
follows: 

NXMH    "Software"  spedaOy  designed 
or  modified  fiH*  the  "developinent", 
"prodndion".  or  "use"  of  items 
deecrjbed  in  OAOOl.  OAOOZ,  OB  (except 
(»988  and  0B999),  or  OC. 

License  Reqaixements 

Reason  for  Control 
Control(s) 

"Software"  for  items  described  in 
OAOOl,  OBOOl,  QIB002.  0B003,  0B004, 
0B005,  0B006,  OCOOl,  0C002,  0C004, 
0C005.  OC006,  or  0C201  is  subject  to  the 
export  licensing  authority  of  the  Nuclear 
Regulatory  Commission  (see  10  CFR 
part  110). 

"Software"  for  items  described  in 
0A002  is  subject  to  the  export  Ucensing 
authority  of  the  U.S.  Department  of 
State.  Office  of  Defense  Trade  Controls 
(see  22  CFR  part  121). 

license  Exoeptiims 

OV.N/A 
rSi?;N/A 

list  of  Items  Controlled 

[/nit;  N/A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  List  of  Items  Controlled  is 
contained  in  the  ECCN  heading. 

16.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category  0 


Nuclear  Materials,  Fadlities,  and 
Equipment  [and  Miscellaneous  Items], 
ECCN  OEOOl  is  revised  to  read  as 
follows: 

OEOOl    "Technology."  according  to 
the  Nudear  Technology  Note,  for  the 
"development",  "production",  or  "use" 
of  items  described  in  OAOOl,  0A002,  OB 
(except  0B986  and  0B999),  OC,  or 
ODOOl. 

License  Requirements 

Reason  for  Control 
Control(s) 

"Technology"  for  items  described  in 
OAOOl,  OBOOl,  0B002,  0BO03,  0B004, 
0B005,  0B006,  OCOOl,  0C002,  0C004, 
0C005,  0C006,  0C201,  or  ODOOl  (applies 
to  "software"  in  ODOOl  for  all  items 
except  those  described  in  0A002)  is 
subject  to  the  export  licensing  authority 
of  the  Department  of  Energy  (see  10  CFR 
part  810). 

"Technology"  for  items  described  in 
0A002  and  ODOOl  (applies  to  "software" 
in  ODOOl  for  items  described  in  0A002 
only)  is  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade  Controls 
(see  22  CFR  part  121). 

License  Exceptions 

OV.N/A 
TSfl:  N/A 

List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  N/A 
Related  Definitions:  N/A 
Items:  The  List  of  Items  Controlled  is 
contained  in  the  ECCN  heading. 

17.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1A002  is  amended  by  revising  the 
License  Exceptions  section  and  by 
revising  the  Related  Controls  paragraph 
in  the  List  of  Items  Controlled  to  read 
as  follows: 

1A002    "Composite"  structures  or 
laminates,  having  any  of  the  following 
(see  List  of  Items  Controlled). 


License  Exceptions 

LVS:  $1,500;  N/A  for  NP;  N/A  for 
"composite"  structures  or  laminates 
controlled  by  lA002.a,  having  an 
organic  "matrix"  and  made  from 
materials  controlled  by  iCOlO.c  or 
iCOlO.d. 

GBS:  N/A 

CIV:  N/A 

list  of  Items  Controlled 

Unit:*   *   * 
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Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCNs  1A202.  ICOIO, 
1C210.  9A010.  and  9A110.  (3) 
"Composite"  structures  specially 
designed  for  missile  applications 
(including  specially  designed 
subsystems  and  components)  are 
controlled  by  ECCN  9A110.  (4) 
"Composite"  structures  or 
laminates  specially  designed  or 
prepared  for  use  in  separating 
uranium  isotopes  are  subject  to  the 
export  licensing  authority  of  tbe 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 

Related  Definitions:  *  *  * 

Items: 

«        •        *        *        • 

18.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1A202  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1A202    Composite  structures,  other 
than  those  controlled  by  1A002,  in  the 
form  of  tubes  and  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  1E201 
("use")  and  1E202  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCNs  1A002,  iCOlO, 
1C210,  9A010,  and  9A110.  (3) 
"Composite"  structures  specially 
designed  or  prepared  for  use  in 
separating  uranimn  isotopes  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items: 

a.  An  inside  diameter  of  between  75 
nun  and  400  mm;  and 

b.  Made  with  any  of  the  "fibrous  or 
filamentary  materials"  specified  in 
iCOlO.a  or  .b  or  lC210.a  or  with 
carbon  prepreg  materials  specified 
in  1C210.C. 

19.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microoiganisms,"  and  Toxins,  ECCN 
1A225  is  amended  by  revising  the  Li^ 
of  Items  Controlled  to  read  as  foUows: 


1A225    Platinized  catalysts  specially 
designed  or  prepared  for  promottog  the 
hydrogen  isotope  exchange  reaction 
between  hydrogen  and  water  for  the 
recovery  of  tritium  from  heavy  water  or 
for  the  production  of  heavy  water. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  1E201 
("use")  and  1E202  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Equipment  specially  designed  or 
prepared  for  the  production  of 
heavy  water  is  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission  (see  10  CFR 
part  110). 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

20.  In  Supplement  No.  1  to  Part  7^4 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1A226  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1A226    Specialized  packings,  which 
may  be  used  in  separating  heavy  water 
from  ordinary  water,  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  1E201 
("use")  and  1E202  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Equipment  specially  designed  or 
prepared  for  the  production  of 
heavy  water  is  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission  (see  10  CFR 
part  110). 

Related  Definitions:  N/A 

Items: 

a.  Made  of  phosphor  bronze  mesh 
chemically  treated  to  improve 
wettability;  and 

b.  Designed  to  be  used  in  vacuiun 
distillation  towers. 

21.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1A227  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 


1A227    High-density  (lead  glass  or 
other)  radiation  shielding  windowrs, 
having  all  of  the  following 
characteristics  (see  List  of  Items 
Controlled),  and  specially  designed 
framM  dierefor. 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  1E201 
("use")  and  1E202  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Equipment  specially  designed  or 
prepared  for  nuclear  reactors  and 
reprocessing  facilities  is  subject  to 
the  export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 

Related  Definitions:  In  lA227.a,  the 
term  "cold  area"  means  the  viewing 
area  of  the  window  exposed  to  the 
lowest  level  of  radiation  in  the 
design  appUcation. 

Items: 

a.  A  "cold  area"  greater  than  0.09  m^; 

b.  A  density  greater  than  3  g/cm^;  and 

c.  A  thickness  of  100  mm  or  greater. 
22.  hi  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
IBOOI  is  amended  by  revising  the 
Related  Controls  paragraph  in  the  List  of 
Items  Controlled  to  read  as  follows: 

iBOOl    Equipment  for  the  production 
of  fibers,  prepregs,  preforms  or 
"composites"  controlled  by  1A002  or 
iCOlO,  and  qiecially  designed 
components  and  accessories  therefor. 


List  of  Items  Controlled 

Unit*  *  * 

Related  Controls:  (1)  See  ECCN  IDOOI 
for  software  for  items  controlled  by 
this  entry  and  see  ECCNs  lEOOl 
("development"  and  "production") 
and  lElOl  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCNs  IBIOI  and 
1B201. 

Related  Definitions:  *  *  * 

Items: 

***** 

23.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
IBIOI  is  amended  by  revising  the 
License  Requirements  section  and  by 
revising  the  Related  Controls  paragraph 
in  the  List  of  Items  Controlled  to  read 
as  follows: 
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IBIOI    Equipment,  other  than  that 
controlled  by  ECCN  iBOOl,  for  the 
"production"  of  structural  composites, 
and  specially  designed  components  and 
accessories  Oierefor. 

License  Requirements 

Reason  for  Control: 
MT,  NP,  AT 


Control(s) 

Country  Chart 

MT  applies  to  entire  entry 

MT  Column  1. 

NP  applies  to  filament 

NPColumm. 

winding  machines  de- 

scribed in  IBIOI.athat 

are  capable  of  winding 

cylindrical  rotors  having 

a  diameter  between  75 

mm  (3  in.)  and  400  mm 

(16  in.)  and  lengths  of 

600  mm  (24  in.)  or  great- 

er AND  to  coordinating 

and  programming  con- 

trols and  precision 

mandrels  for  these  fila- 

ment winding  machines. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

License  Excqitions 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  See  ECCN  IDIOI  for 
software  for  items  controlled  by  this 
entry  and  see  ECCNs  lEOOl 
("development"  and  "production") 
and  lElOl  ("use")  for  technology 
for  items  controlled  by  this  entry. 
Also  see  1B201. 

Related  Definitions:  *  *  * 

Items: 

***** 

24.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B201  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1B201    Filament  winding  machines, 
other  than  those  controlled  by  ECCN 
IBOOl  or  IBIOI,  and  related 
equipment,  as  folloMrs  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCN  1D201  for 
software  for  items  controlled  by  this 
entry  and  see  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
Also  see  ECCN  1E203  for 
technology  for  the  "development" 


of  software  controlled  by  ECCN 

1D201. 
Related  Definitions:  N/A 
Items: 
a.  Filament  winding  machines  having 

all  of  the  following  characteristics: 
a.  1.  Having  motions  for  positioning, 

wrapping,  and  winding  fibers 

coordinated  and  programmed  in 

two  or  more  axes; 
a.  2.  Specially  designed  to  fabricate 

composite  structures  or  laminates 

fix>m  "fibrous  or  filamentary 

materials";  and 

a.  3.  Capable  of  winding  cylindrical 
rotors  of  diameter  between  75  mm 
(3  in.)  and  400  mm  (16  in.)  and 
lengths  of  600  mm  (24  in.)  or 
greater; 

b.  Coordinating  and  programming 
controls  for  filament  winding 
machines  controlled  by  lB201.a; 

c.  Precision  mandrels  for  filament 
winding  machines  controlled  by 
lB201.a. 

25.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B225  is  amended  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 

1B225    Electroljrtic  cells  for  fluorine 
production  wiA.  an  output  capacity 
greater  than  250  g  of  fluorine  per  hour. 


List  of  Items  Controlled 

Urdt:  $  value 

Related  Controls:  See  ECCNs  lEOOl 

("development"  and  "production") 

and  1E201  ("use")  for.technology 

for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 
26.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B226  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1B226    Electromagnetic  isotope 
separators  designed  for,  or  equipped 
with,  single  or  multiple  ion  sources 
capable  of  providing  a  total  ion  beam 
current  of  50  mA  or  greater. 
***** 

List  of  Items  ControUed 

Unit:  $  value 

Related  Controls:  (1)  Electromagnetic 
isotope  separators  specially 
designed  or  prepared  for  use  in 
separating  uranium  isotopes  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 


Commission  (see  10  CFR  part  110). 
(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entr>'. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  includes 
separators  capable  of  enriching 
stable  isotopes  and  separators  with 
the  ion  sources  and  collectors  both 
in  the  magnetic  field  and  those 
configurations  in  which  they  are 
external  to  the  field. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
27.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals. 

"Microorganisms,"  and  Toxins,  ECCN 

1B227  is  amended  by  revising  the  list  of 

items  controlled  to  read  as  follows: 

1B227    Ammonia  synthesis  converters 
or  anunonia  sjmthesis  units  in  which 
the  S3mthesis  gas  (nitrogen  and 
hydrogen)  is  withdrawn  from  an 
ammonia/hydrogen  high-pressure 
exchange  column  and  the  synthesized 
anunonia  is  returned  to  that  column. 


List  of  Items  ControUed 

Unit:  S  value 

Related  Controls:  (1)  Equipment 

specially  designed  or  prepared  for 
the  production  of  heavy  water  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 
(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
28.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Categor\' 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1B228  is  amended  by  revising  the  ECCN 

heading  and  by  revising  the  Related 

Controls  paragraph  in  the  List  of  Items 

Controlled  to  read  as  follows: 

1B228    Hydrogen-cryogenic  distillation 
columns  having  all  of  the  following 
characteristics  (see  List  of  Items 
Controlled). 


List  of  Items  ControUed 

Unit:*   *   * 

Related  Controls:  (1)  Equipment 

specially  designed  or  prepared  for 
the  production  of  heavy  water  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 
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(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
Related  Definitions:  *  *  * 

Items: 

***** 

29.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B229  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1B229    Water-hydrogen  sulphide 
exchange  tray  cohunns  and  "internal 
contactors",  as  GdUows  (see  List  of  Items 
Controlled). 


List  of  Itons  QmtroUed 

Unit:  $  value 

Related  Controls:  (1)  Equipment 

specially  designed  or  prepared  for 
the  production  of  heavy  water  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 
(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  The  "internal 
contactors"  controlled  by  lB229.b 
are  segmented  trays  that  have  an 
e£fective  assembled  diameter  of  1.8 
m  (6  ft.)  or  greater,  are  designed  to 
bcilitate  countercurrent  contacting, 
and  are  constructed  of  stainless 
steels  with  a  carbon  content  of 
0.03%  or  less.  These  may  be  sieve 
trays,  valve  trays,  bubble  cap  trays, 
or  turbogrid  trays. 

Items: 

a.  Water-hydrogen  sulphide  exchange 
tray  columns,  having  all  of  the 
following  characteristics: 

a.l.  Can  operate  at  pressures  of  2  MPa 
or  greater, 

a.2.  Constructed  of  carbon  steel 
having  an  austenitic  ASTM  (or 
equivalent  standard)  grain  size 
number  of  5  or  greater;  and 

a.3.  With  a  diameter  of  1.8  m  (6  ft.) 
or  greater; 

b.  "Internal  contactors"  for  the  water- 
hydrogen  sulphide  exchange  tray 
columns  controlled  by  lB229.a. 

30.  In  Supplmnent  No.  1  to  Put  774 
(the  Commerce  Control  List).  Category 
1 — Materials,  Chemicals, 
"Microcvganisms,"  and  Toxins,  ECCN 
1B230  is  amended  by  revising  the  ECCN 
heeding  and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 


1B230    Pumps  capable  of  circulating 
solutions  of  concentrated  or  dilute 
potassium  amide  catalyst  in  liquid 
ammonia  (KNH2/NH3),  having  all  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  Equipment 

specially  designed  or  prepared  for 
the  production  of  heavy  water  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 
(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items: 

a.  Airtight  (i.e.,  hermetically  sealed); 

b.  A  capacity  greater  than  8.5  m^/h; 
and 

c.  Either  of  the  following 
characteristics: 

c.l.  For  concentrated  potassium 
amide  solutions  (1%  or  greater),  an 
operating  pressure  of  1.5  to  60  MPa 
(15-600  atmospheres);  or 
C.2.  For  dilute  potassimn  amide 
solutions  (less  than  1%),  an  . 
operating  pressure  of  20  to  60  MPa 
(200-600  atmospheres). 
31.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B231  is  amended  by  revising  the  ECCN 
heading  and  by  revising  the- Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 

1B231    Tritittm  facilities  or  plants,  and 
equipment  therefor,  as  follows  (see  List 
of  Items  Controlled). 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  (1)  Tritium,  tritium 
compoimds,  and  mixtures 
containing  tritium  are  subject  to  the 
export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110).  (2)  See 
ECCNs  lEOOl  ("development"  and 
"production")  and  1E201  ("use") 
for  technology  for  items  controlled 
by  this  entry. 

Related  Definitions:  *  *  * 

Items: 

***** 

32.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 


1B232  is  amended  by  revising  the  ECCN 
heading  .and  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

1B232    Turboexpanders  or 
turboexpander-compressor  sets  having 
both  of  the  following  characteristics 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  Equipment 

specially  designed  or  prepared  for 
the  production  of  heavy  water  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 
(2)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items: 

a.  Designed  for  operation  with  an 
outlet  temperature  of  35  K  ( -  238° 
C)  or  less;  and 

b.  Dtesigned  for  a  throughput  of 
hydrogen  gas  of  1,000  kg/h  or 
greater. 

33.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1B233  is  revised  to  read  as  follows: 

1B233    Lithium  isotope  separation 
facilities  or  plantSr  and  e^pment 
therefor,  as  follows  (see  List  of  Items 
Controlled). 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 


Country  Chart 


Facilities  and  plants  described  in  1B233.a 
are  subject  to  ttte  export  licensing  authority 
of  the  Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 


NP  applies  to  1B233.b 
AT  applies  to  1B233.b 


NP  Column  1 . 
AT  Column  1 . 


License  Exceptions 

LVS:  N/A 
CBS:  N/A 
CIV:  N/A 

List  of  Itrans  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCN  lEOOl 

("development"  and  "production") 
and  ECCN  1E201  ("use")  for 
technology  for  items  described  in 
this  entry. 

Related  Definitions:  N/A 

Items: 

a.  Facilities  or  plants  for  the 
separation  of  lithium  isotopes; 

b.  Equipment  for  the  separation  of 
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lithium  isotopes,  as  follows: 
b.l.  Packed  liquid-liquid  exchange 

columns  specially  designed  for 

lithium  amalgams; 
b.2.  Mercury  and/or  lithium  amalgam 

pumps; 
b.3.  Lithium  amalgam  electrolysis 

cells; 
b.4.  Evaporators  for  concentrated 

lithivun  hydroxide  solution. 

34.  to  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
IC002  is  amended  by  revising  the 
License  Exceptions  section  and  by 
revising  the  Related  Controls'  paragraph 
in  the  List  of  Items  Controlled  to  read 
as  follows; 

ICOO2  Metal  allojrs,  metal  alloy 
powder  and  allo3red  materials,  as 
follows  (see  List  of  Items  Controlled). 

***** 

License  Exceptions 
LVS:  $3,000;  N/A  for  NP 
GBS:  N/A 
CIV:  N/A 

List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCN  1C202.  (3) 
Alimiinum  alloys  and  titanium 
alloys  in  physical  forms  and 
finished  products  specially 
designed  or  prepared  for  use  in 
separating  luanium  isotopes  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  *  *  * 

Items: 

***** 

35.  to  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
ICOIO  is  amended  by  revising  the 
Related  Controb  paragraph  m  the  List  of 
Items  Controlled  to  read  as  follows: 

1C01O    "Fabrous  or  filamentary  . 
materials"  that  may  be  used  in  organic 
"matrix",  metaHic  "matrix"  or  carbon 
"matrix"  "composite"  structures  or 
la^nates,  as  followrs  (see  List  of  Items 
Controlled). 


List  of  Items  Contnriled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 


(2)  Also  see  ECCNs  1C210  and 

1C990. 
Related  Definitions:  *  *  * 
Items: 

***** 

36.  to  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
ICII6  is  amended  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 

ICII6    Maraging  steels  (steels 
generally  characterized  by  high  nickel, 
very  low  carbon  content  and  the  use  of 
sulMtitutional  elements  or  precipitates 
to  produce  age-hardening)  having  an 
ultimate  tensile  strength  of  1,500  MPa 
or  greater,  measured  at  293  K  (20*  C), 
in  the  form  of  sheet,  plate  or  tubing 
with  a  wall  or  plate  thickness  equal  to 
or  less  than  5  mm. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  lElOl  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCN  1C216.  (3) 
Maragmg  steel,  m  physical  forms 
and  finished  products  and  specially 
designed  or  prepared  for  use  m 
separating  iiranium  isotopes,  is 
subject  to  the  export  licensmg 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items:  The  list  of  it«ns  controlled  is 
contamed  m  the  ECCN  heading. 
37.  to  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

IC202  is  amended  by  revismg  the  List 

of  Items  Controlled  to  read  as  follows: 

1C282    Alloys,  othn-  than  those 
controlled  by  lC002.a.2.c  or  .d,  as 
follows  (see  List  of  Items  Controlled). 

***** 

List  of  Items  Controlled 

L'hjt:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCN  1C002.  (3) 
Alummimi  alloys  and  titaniiun 
alloys,  to  physical  forms  and 
finished  products  and  specially 
designed  or  prepared  for  use  to 
separating  uraniiun  isotopes,  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 

Related  Definitions:  The  phrase 
"capable  of  refers  to  aluminimi 


alloys  and  titanium  alloys  either 
before  or  after  heat  treatment. 
Items: 

a.  Aluminum  alloys  having  both  of 
the  following  characteristics: 

a.l.  "Capable  of  an  ultimate  tensile 
strength  of  460  MPa  or  more  at  293 
K  (20°  C);  and 

a.2.  to  the  form  of  tubes  or  cylindrical 
solid  forms  (including  forgings) 
with  an  outside  diameter  of  more 
than  75  mm; 

b.  Titanium  alloys  having  both  of  the 
foUowtog  characteristics: 

b.l.  "Capable  of  an  ultimate  tensile 
strength  of  900  MPa  or  more  at  293 
K  (20°  C);  and 
b.2.  to  the  form  of  tubes  or  cylindrical 
solid  forms  (mcluding  forgings) 
with  an  outside  diameter  of  more 
than  75  mm. 
38.  to  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxtos,  ECCN 
IC210  is  amended  by  revismg  the 
Related  Controls  and  the  Related 
Deftoitions  paragraphs  in  the  List  of 
Items  Controlled  to  read  as  follows: 

1C210    "Fibrous  or  filamentary 
materials"  or  prepregs,  other  than  those 
controlled  by  iCOlO.a,  .b  or  .e,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCNs  iCOlO  and 
1C990. 
Related  Definitions:  For  the  purpose  of 
this  entry,  the  term  "fibrous  or 
filamentary  materials"  is  restricted 
to  conttouous  "monofilaments", 
"yams",  "rovings",  "tows",  or 
"tapes".  Definitions  for  other  terms 
used  to  this  entry: 
Filament  or  Monofilament  is  the 
smallest  tocrement  of  fiber,  usually 
several  ^m  to  diameter. 

Strand  is  a  bundle  of  filaments 
(typically  over  200)  arranged 
approximately  parallel. 

Roving  is  a  bimdle  (typically  12-120) 
of  approximately  parallel  strands. 
Yam  is  a  bundle  of  twisted  strands. 
Tow  is  a  bimdle  of  filaments,  usually 
approximately  parallel. 

Tape  is  a  material  constructed  of 
toterlaced  or  imidirectional  filaments, 
strands,  rovings,  tows,  or  yams,  etc., 
usually  preimpregnated  with  resm. 
Specific  moidulus  is  the  Young's 
modulus  in  N/m^  divided  by  the 
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specific  weight  in  N/m\  measured  at  a 
temperature  of  (296  ±  2)  K  ((23  ±  2)°  C) 
and  a  relative  humidity  of  50  ±  5 
percent. 

Specific  tensile  strength  is  the 
ultimate  tensile  strength  in  N/m- 
divided  by  specific  weight  in  N/m\ 
measiued  at  a  temperature  of  (296  ±  2) 
K  ((23  ±  2)°  C)  and  a  relative  humidity 
of  50  ±  5  percent. 
Items: 
***** 

39.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1C216  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C216    Maraging  steel,  other  than  that 
controlled  by  1C116,  "capable  of  an 
ultimate  tensile  strength  of  2,050  MPa 
or  more,  at  293  K  (20°  C). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCN  1C116.  (3) 
Maraging  steel,  in  physical  form 
and  finished  products  specially 
designed  or  prepared  for  use  in 
separating  luanium  isotopes,  is 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  The  phrase 

"capable  of  in  the  ECCN  heading 
refers  to  maraging  steel  either  before 
or  after  heat  treatment. 

ECCN  Controls:  This  entry  does  not 
control  forms  in  which  all  linear 
dimensions  are  75  mm  or  less. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
40.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C225  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C225    Boron  enriched  in  the  boron-lO 
(>oB)  isotope  to  greater  than  its  natural 
isotopic  abundance,  as  follows: 
elemental  boron,  compounds,  mixtures 
containing  boron,  manufactures 
thereof,  waste  or  scrap  of  any  of  the 
foregoing. 


List  of  Items  Controlled 

Unit:  Kilograms 


Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  In  this  entry, 

mixtures  containing  boron  include 
boron-loaded  materials. 

Items: 

Technical  Note:  The  natural  isotopic 

abimdance  of  boron- 10  is  approximately 

18.5  weight  percent  (20  atom  percent). 
The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 
41.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C226  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C226    Tungsten,  tungsten  carbide, 
and  alloys  containing  more  than  90% 
tungsten  by  weight,  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  manufactures  specially 
designed  as  weights  or  gamma-ray 
collimators. 

Items: 
a.  In  forms  with  a  hollow  cylindrical 
symmetry  (including  cylinder 
segments)  with  an  inside  diameter 
between  100  and  300  mm;  and 
h.  A  mass  greater  than  20  kg. 
42.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Cheinicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C227  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C227    Calcium  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("us3")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items: 
a.  Containing  less  than  1,000  parts  per 
million  by^weight  of  metallic 
impurities  other  than  magnesium; 


and 

b.  Containing  less  than  10  parts  per 
million  by  weight  of  boron. 

43.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1C228  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C228    Magnesium  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Kilogram 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items: 
a.  Containing  less  than  200  parts  per 
million  by  weight  of  metallic 
impiuities  other  than  calcium;  and 
h.  Containing  less  than  10  parts  per 

million  by  weight  of  boron. 
44.  In  Supplement  No.  1  to  Part  774 

(the  Conmierce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C229  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C229    Bismuth  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled) 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items: 
a.  A  purity  of  99.99%  or  greater  by 

weight;  and 
h.  Containing  less  than  10  parts  per 

million  by  weight  of  silver. 
45.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C230  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C230    Beryllium  metal,  alloys 
containing  more  than  50%  beryllium  by 
weight,  beryllium  compounds, 
manufactures  thereof,  and  waste  or 
scrap  of  any  of  the  foregoing; 
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List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  the  following: 

a.  Metal  windows  for  X-ray  machines, 
or  for  bore-hole  logging  devices; 

b.  Oxide  shapes  in  fabricated  or  semi- 
fabricated  forms  specially  designed 
for  electronic  component  parts  or  as 
substrates  for  electronic  circuits; 

c.  Beryl  (silicate  of  beryllium  and 
aluminiun)  in  the  form  of  emeralds 
or  aquamarines. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

46.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1C231  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C231    Hafiiium  metal,  hafiiium  alloys 
and  compounds  containing  more  than 
60%  hafioium  by  weight,  manufactures 
thereof,  and  waste  or  scrap  of  any  of 
the  foregoing. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
47.  hi  Supplement  No.  1  to  Part  774 

(the  Commrace  Control  List),  Category 

1 — ^Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C232  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

t&read  as  follows: 

IC232    H^un-3  (3He),  nrixtures 
contimHBg  Miim-3,  and  prodacts  er 
devices  coatainiag  any  af  tiM  fongaing. 


List  of  Items  CmAnOmA 

Unit:  Liters 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  ccmtrolled  by  this  entry. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  a  product  or  device 
containing  less  than  1  g  of  heliimi- 
3. 


Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
48.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1C233  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C233    Lithium  enriched  in  the 
lithium-6  (^  Li)  isotope  to  greater  than 
its  natural  isotopic  abundance,  and 
products  or  devices  containing 
enriched  lithium,  as  follows:  elemental 
lithium,  alloys,  compounds,  mixtures 
containing  lithium,  manufactures 
thereof,  and  waste  or  scrap  of  any  of 
the  foregoing. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Facilities  or  plants  specially 
designed  or  prepared  for  the 
separation  of  lithium  isotopes  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  The  natural  isotopic 
abundance  of  lithium-6  is 
approximately  6.5  weight  percent 
(7.5  atom  percent). 

ECCN  Controls:  This  entry  does  not 
control  thermoluminescent 
dosimeters. 

Items:  The  Ust  of  items  controlled  is 
contained  in  the  ECCN  heading. 
49.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — ^Materials,  Chemicals, 

"Microorganisms,",  and  Toxins,  ECCN 

1C234  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C234    Zifc— ii  with  a  hafiiium 
content  of  toas  than  1  part  hafiiiani  to 
500  parts  zircMiium  1^  weight,  as 
foUows:  metal,  afl^s  containing  more 
than  50%  ziicoDiam  by  weight, 
coB^oiiiids,  mamrfactures  Aereef,  and 
waste  or  scr^  tff  any  of  the  foregeing. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Zirconium  metal  and  alloys  in 
the  form  of  tubes  or  assembUes  of 
tubes,  specially  designed  or 
prepared  for  use  in  a  reactor,  are 


subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 

control  zirconium  in  the  form  of  foil 
having  a  thickness  of  0.10  mm 
(0.004  in.)  or  less. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
50.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C235  is  amended  by  revising  the  ECCN 

heading,  the  License  Requirements 

section,  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C23S    Tritium,  tritium  compounds, 
mixtures  containing  tritium  in  which 
the  ratio  of  tritium  to  hydrogen  atoms 
exceeds  1  part  in  1,000,  and  products 
or  devices  containing  any  of  the 
foregoing. 

License  Requirements 

Reason  for  Control:  NP,  AT 


Control(s) 

Country  chart 

NP  applies  to  entire  entry  .. 
AT  applies  to  entire  entry  .. 

NP  Column  1. 
AT  Column  1 . 

License  Exceptions 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCN  1B231.  (3) 
Tritium  that  is  byproduct  material 
(e.g.,  produced  in  a  nuclear  reactor) 
is  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 

Related  Definitions:  N/A 

ECCN  Controls:  (1)  This  entry  does  not 

control  tritium,  tritium  compounds, 
,       and  mixtures  that  are  byproduct 

material  (e.g.,  produced  in  a  nuclear 
reactor) — such  materials  are  subject 
to  the  licMising  jurisdiction  of  the 
Nuclear  Regulatmy  Commission 
(see  Related  Controls  paragraph  for 
this  entry).  (2)  This  entry  does  not 
control  a  product  or  device 
containing  less  than  1.48  x  10^  GBq 
(40  Ci)  of  tritium. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
51.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C236  is  amended  by  revising  the  ECCN 
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heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C236    Alpha-emitting  radionuclides 
having  an  alpha  half-1^  of  10  days  or 
greater,  but  less  than  200  years,  in  the 
following  forms  (see  list  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  Gigabecquerels 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Certain  alpha-emitting 
radionuclides  are  subject  to  the 
export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  a  product  or  device 
containing  less  than  3.7  GBq  (100 
miUicuries)  of  alpha  activity. 

Hems:  . 

a.  Elemental; 

b.  Compoimds  having  a  total  alpha 
activity  of  37  GBq/kg  (1  Ci/kg)  or 
greater; 

c.  Mixtures  having  a  total  alpha 
activity  of  37  GBq/kg  (1  Ci/kg)  or 
greater: 

d.  Products  or  devices  containing  any 
of  the  items  in  lC236.a,  .b.,  or  .c. 

52.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1C237  is  amended  by  revising  the  ECCN 
heading  and  the  List  of  Items  Controlled 
to  read  as  follows: 

1C237    Radiiim-226  (^^^Ra),  radium- 
226  alloys,  radium-226  compounds, 
mixtures  ccmtaining  radium-226, 
manufactures  thereof,  and  products  or 
devices  containing  any  of  the  foregoing. 


List  of  Items  ControUed 

Unit:  Gigabecquerels 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  the  following: 

a.  Medical  appUcators; 

b.  A  product  or  device  containing  less 
than  0.37  GBq  (10  milliouies)  of 
radiiun-226. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
53.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 


"Microorganisms,"  and  Toxins,  ECCN 
1C238  is  amended  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 

1C238    Chlorine  trifluoride  (CIF3). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
54.  In  Supplement  No.  1  to  Part  774 

(the  Conunerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C239  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C239    High  explosives,  other  than 
those  controlled  by  the  U.S.  Mmiitions 
List,  or  substances  or  mixtures 
containing  more  than  2%  by  weight 
thereof,  with  a  crystal  density  greater 
than  1.8  g/cm^  and  having  a  detonation 
velocity  greater  than  8,000  m/s. 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  High  explosives  for  military  use 
are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade 
Controls  (see  22  CFR  part  121.12). 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 
55.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1C240  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1C240    Nickel  powder  or  porous 
nickel  metal,  other  than  those  described 
in  0C006,  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  Kilograms 

Related  Controls:  (1)  See  ECCNs  lEOOl 
("development"  and  "production") 
and  1E201  ("use")  for  technology 
for  items  controlled  by  this  entry. 
(2)  Nickel  powder  and  porous 
nickel  metal,  specially  designed  or 


prepared  for  use  in  separating 
uranium  isotopes,  are  subject  to  the 
export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  the  following: 

a.  Filamentary  nickel  powders; 

b.  Single  porous  nickel  sheets  with  an 
area  of  1,000  cm^  per  sheet  or  less. 

Items: 

a.  Nickel  powder  having  both  of  the 
following  characteristics: 

a.l.  A  nickel  purity  content  of  99.0% 
or  greater  by  weight;  and 

a.2.  A  mean  particle  size  of  less  than 
10  micrometers  measured  by 
American  Society  for  Testing  and 
Materials  (ASTM)  B330  standard: 

b.  Porous  nickel  metal  produced  from 
materials  controlled  by  lC240.a. 

Technical  Note:  lC240.b  refers  to  porous 
metal  formed  by  compacting  and  sintering 
the  materials  in  lC240.a  to  form  a  metal 
material  with  fine  pores  interconnected 
throughout  the  structure. 

56.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
IDOOI  is  amended  by  revising  the  List 
of  Items  Controlled  to  read  as  follows: 

iDOOl    "Software"  specially  designed 
or  modified  for  the  "development", 
"production",  or  "use"  of  equipment 
controlled  by  IBOOI  to  1B003. 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  lElOl 
("use")  and  1E102  ("development" 
and  "production"  )  for  technology 
for  items  controlled  by  this  entry. 
(2)  Also  see  ECCNs  IDIOI  and 
1D102. 

Related  Definitions:  N/A 

Items:  The  Ust  of  items  controlled  is 
contained  in  the  ECCN  heading. 
57.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

IDIOI  is  amended  by  revising  the  ECCN 

heading,  the  License  Requirements 

section,  and  the  List  of  Items  Controlled 

to  read  as  follows: 

IDIOI    "Software"  spedaUy  designed 
or  modified  for  the  "use"  of  items 
controlled  by  IBIOI. 

License  Requirements 

Reason  for  Control:  MT,  NP,  AT 


Control(s) 


MT  applies  to  entire  entry 


Country  chart 


MT  Column  1. 
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Control(s) 

Country  chart 

NP  applies  to  "software" 
for  the  "use"  of  items 
controUed  by  181 01  .a. 

AT  appfies  to  entire  entry  .. 

NP  Column  1. 
AT  Column  1. 

License  Exceptions 


List  of  Items  Controlled 

Urdt:  S  value 

Related  Controls:  See  ECCNs  lElOl 
("use")  and  1E102  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controUed  is 
-  contained  in  the  ECCN  heading. 
58.  In  Supplement  No.  1  to  Part  774 

(the  Commerce  Control  List),  Category 

1 — ^Materials,  Chemicals, 

"Microorganisms,"  and  Toxins,  ECCN 

1D201  is  amended  by  revising  the  ECCN 

heading  and  the  List  of  Items  Controlled 

to  read  as  follows: 

1D201    "Software"  apedaUy  derigned 
or  modified  far  the  "use"  of  items 
contralledbylBMl. 


List  of  Items  Centroiled 

Unit:  $  value 

Related  Controls:  See  ECCNs  1E201 
("use")  and  1E203  ("development" 
and  "production")  for  technology 
for  items  controlled  by  this  entry. 
Related  Definitions:  N/A 
Items:  The  list  (A  items  controUed  is 
contained  in  the  ECCN  heading. 
59.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — ^Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
lEOOl  is  amended  by  revising  die 
heading  of  the  entry,  the  License 
Requirements  section,  and  the  List  of 
Items  ControUed  to  read  as  follows: 

lEOOl    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of 
items  controlled  by  lAOOLb,  lAOOl.c, 
1A002, 1A003, 1A005,  IB,  or  IC  (except 
1C355, 1C980  to  1C984, 1C988, 1C990, 
10991, 1C992,  and  1C995). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  CB, 
AT 


Controi(s) 


NS  applies  to  'lechnology" 
for  items  controlled  by 
lAOOI.band.c,  1A002, 
1A003,  1A005,  1B001  to 
1B003,  1B018,  1C001  to 
1C010.  or  1C018. 


Country  Chart 


NS  Column  1 . 


Control(s) 


MT  applies  to  'lechnology" 
for  items  controlled  by 
1B001.  18101,  18115, 
18116.  18117.  1C001, 
1C007.  1C101,  1C107, 
1C011.1C111,  1C116. 
1C117.  orlCIISforMT 
reasons. 

NP  applies  to  'lechnology" 
for  items  controlled  by 
1A002.  18001.  18101. 
1B201.  1B22S  to  18233. 
1C002,  1C010.  1C116. 
1C202,  1C210,  1C216. 
1C225  to  1C240  for  NP 
reasons. 

Ci3  applies  to  "technology" 
for  items  controlled  by 
1C351.  1C352,  1C353. 
or1C354. 

C8  applies  to  "technology" 
for  materials  controlled 
by1C350. 

AT  applies  to  entire  entry  .. 


Country  Chart 


MT  Column  1 . 


NP  Column  1 . 


CB  Column  1 . 

CB  Column  2. 
AT  Column  1 . 


Licenie  Raqiiimiieats  Note:  See  §  743.1  of 
the  EAR  for  reporting  requirements  foY 
exports  under  License  Exceptions. 

License  Exceptions 


Ust  of  Items  Contrtriled 

Unit:ti/A 

Related  Controls:  (1)  Also  see  ECCNs 
lElOl,  1E201,  and  1E202.  (2) 
"Technology"  for  Uthium  isotope 
separation  (see  related  ECCN 
1B233)  and  "technology"  for  items 
described  in  ECCN  1C012  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 
(3)  "Technology"  for  items 
described  in  ECCN  1A102  is  subject 
to  the  export  hcensing  authority  of 
the  U.S.  Department  of  State,  Office 
of  Defense  "Trade  Controls  [see  22 
CFR  part  121). 

Related  Definitions:  WA 

Items:  The  list  of  items  controUed  is 
contained  in  the  ECCN  heading. 

60.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
lElOl  is  amended  by  revising  the  ECCN 
heading  and  the  License  Requirements 
section  to  read  as  foUows: 


lElOl    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  items  controUed  by  1A102,  iBOOl, 
IBIOI,  1B115, 1B116, 1B117,  iCOOl 
1C007,  ICOII,  ICIOI,  1C107,  iClll, 
1C116, 1C117, 1C118,  iDOOl,  IDIOI  or 
1D103. 

License  Requirements 

Reason  for  Control:  MT,  NP.  AT 


Control(s) 


MT  applies  to  entire  entry 
NP  applies  to  'lechnology" 

for  items  controlled  by 

18001.  18101,  1C116. 

IDOOl,  and  1D1 01  for 

NP  reasons. 
AT  applies  to  entire  entry  . 


Country  chart 


MT  Column  1 . 
NP  Column  1. 


AT  Column  1 . 


61.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1E102  is  amended  by  revising  the  ECCN 
heading  and  the  License  Requirements 
section  to  read  as  follows: 

1E102    'Tedmology"  according  to  the 
General  Technology  Note  for  the 
"development"  of  items  controUed  by 
iDOOl,  IDIOI  or  1D103. 

LicCTse  RequireoMnts 

Reason  for  Control:  MT.  NP.  AT 


Control(s) 

Country  cttart 

MT  applies  to  entire  entry 

MT  Column  1 . 

NP  applies  to  "technology" 

NP  Column  1. 

for  items  controlled  by 

1O001  and  1D101  for 

NP  reasons. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

62.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins.  ECCN 
1E201  is  amended  by  revising  the  ECCN 
heading  to  read  as  follows: 

1E201    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  items  controUed  by  1A002, 1A202, 
1A225  to  1A227, 1B201, 1B225  to 
1B232,  lB233.b,  lC002.a.2.c  or  .d, 
iCOlO.a,  iCOlO.b,  iCOlO.e.l,  1C202, 
1C210, 1C216, 1C225  to  1C240  or 
1D201. 


63.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List],  Category 
1 — Materials,  Chemicals, 
"Microorganisms,"  and  Toxins,  ECCN 
1E203  is  amended  by  revising  the  ECCN 
heading  to  read  as  .follows: 
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1E203    "Technology"  according  to  the 
General  Technology  Note  for  the 
"derelopment"  or  "production"  of 
"software"  controlled  by  1D201. 

***** 

64.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2A225  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2A225  Qucibles  made  of  materials 
resistant  to  liquid  actinide  metals,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCNs  2E001 

("development").  2E002 

("production"),  and  2E201  ("use") 

for  technology  for  items  controlled 

imder  this  entry. 
Related  Definitions:  N/A 
Items: 

a.  Crucibles  having  both  of  the 
following  characteristics: 

a.l.  A  volume  of  between  150  cm' 

and  8,000  cm  ^:  and 
a.2.  Made  of  or  coated  with  any  of  the 

following  materials,  having  a  purity 

of  98%  or  greater  by  weight: 
a.2.a.  Calcium  fluoride  (CaF2); 
a.2.b.  Calciimi  zirconate 

(metazirconate)  (CaZrOi); 
a.2.c.  Cerium  sulphide  (Ce^Sj); 
a.2.d.  Erbium  oxide  (erbia)  (Er203); 
a.2.e.  Hafnium  oxide  (hafnia)  (HfO:); 
a.2.f.  Magnesiimi  oxide  (MgO); 
a.2.g.  Nitrided  niobium-titanium- 

timgsten  alloy  (approximately  50% 

Nb.  30%  Ti,  20%  W); 
a.2.h.  Yttriiun  oxide  (yttria)  (Y2O3);  or 
a.2.i.  Zirconium  oxide  (zirconia) 

(ZrOj); 

b.  Crucibles  having  both  of  the 
following  characteristics: 

b.l.  A  volimie  of  between  50  cm-'  and 

2,000  cm3;  and 
b.2.  Made  of  or  lined  with  tantalum, 

having  a  purity  of  99.9%  or  greater 

by  weight; 

c.  Crucibles  having  all  of  the 
following  characteristics: 

c.l.  A  voliune  of  between  50  cm^  and 

2,000  cm3; 
C.2.  Made  of  or  lined  with  tantalum, 
having  a  purity  of  98%  or  greater  by 
weight;  and 
C.3.  Coated  with  tantalum  carbide, 
nitride,  boride,  or  any  combination 
thereof. 
65.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2A226  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  List  of  Items  Controlled  to  read  as 
follows: 


2A226    Valves  having  all  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  NP,  CB,  AT 


Control(s) 


NP  applies  to  entire  entry  .. 

CB  applies  to  valves  that 
also  meet  or  exceed  the 
technical  parameters  in 
2B350.g. 

AT  applies  to  entire  entry  .. 


Country  chart 


NP  Column  1 . 
CB  Column  3. 


AT  Column  1. 


License  Exceptions 

*        *  ,      *        *        * 

List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see 
ECCNs  2A292  and  2B350.g.  (3) 
Valves  specially  designed  or 
prepared  for  certain  nuclear  uses 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  For  valves  with 
different  inlet  and  outlet  diameters, 
the  "nominal  size"  in  2A226  refers 
to  the  smallest  diameter. 

Items: 

a.  A  "nominal  size"  of  5  mm  or 
greater; 

b.  Having  a  bellows  seal;  and 

c.  Wholly  made  of  or  lined  with 
aluminum,  aluminum  alloy,  nickel, 
or  nickel  alloy  containing  more 
than  60%  nickel  by  wei^t. 

66.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2A290  is 
amended  by  revising  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 

2A290    Generators  and  other 
equipment  specially  designed, 
prepared,  or  intended  for  use  with 
nuclear  plants. 


List  of  Items  Controlled 

Unit:  *  *  * 

Related  Controls:  (1)  See  ECCN  2D290 
for  software  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E290  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCN 
2A291.  (4)  Certain  nuclear 
equipment  specially  designed  or 
prepared  for  use  in  nuclear  plants  is 


subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 

Related  Definitions:  *  *  * 

Items: 

***** 

67.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2A291  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2A291    Equipment,  except  items 
controlled  by  2A290,  related  to  nuclear 
material  handling  and  processing  and 
to  nuclear  reactors. 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Related  Controls:  (1)  See  ECCN  2D290 
for  software  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2EG02 
("production"),  and  2E290  ("use") 
for  technology  for  items  controlled 
imder  this  entry.  (3)  Also  see  ECCN 
2A290.  (4)  Certain  equipment 
specially  designed  or  prepared  for 
use  in  a  nuclear  reactor  or  in 
nuclear  material  handling  is  subject 
to  the  export  licensing  authority  of 
the  Nuclear  Regulatory  Commission 
(see  10  CFR  part  110).  (5)  Nuclear 
radiation  detection  and 
measm-ement  devices  specially 
designed  or  modified  for  military 
purposes  are  subject  to  the  export 
licensing  authority  of  the 
Department  of  State  (see  22  CFR 
parts  120  through  130). 

Related  Definitions:  W A 

Items: 

a.  Process  control  systems  intended 
for  use  with  nuclear  reactors. 

b.  Simulators  specially  designed  for 
"nuclear  reactors". 

c.  Casks  that  are  specially  designed 
for  transportation  of  high-level 
radioactive  material  and  that  weigh 
more  than  1,000  kg. 

d.  Commodities,  parts  and  accessories 
specially  designed  or  prepared  for 
use  with  nuclear  plants  (e.g., 
snubbers,  airlocks,  pumps,  reactor 
fuel  charging  and  discharging 
equipment,  containment  equipment 
such  as  hydrogen  recombiner  and 
penetration  seals,  and  reactor  and 
fuel  inspection  equipment, 
including  ultrasonic  or  eddy 
ciurent  test  equipment). 

e.  Radiation  detectors  and  monitors 
specially  designed  for  detecting  or 
measuring  "special  nuclear 
material"  (as  defined  in  10  CFR  part 
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110)  or  for  nuclear  reactors. 

Technical  Notes:  1.  2A291.e  does  not 
control  neutron  flux  detectors  and 
monitors.  These  are  subject  to  the  export 
licens  ing  authority  of  the  Nuclear 
Regulatory  Commission,  piirsuant  to  10 
CFR  part  110. 

2.  2A291.e  does  not  control  general 
purpose  radiation  detection  equipment, 
such  as  geiger  counters  and  dosimeters. 
These  items  are  controlled  by  ECCN 
1A999. 

66.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2A292  is 
amended  by  revising  the  License 
Reqiurements  section  and  the  List  of 
Items  Controlled  to  read  as  follows: 

2A292    Piping,  fittingB  and  valves 
made  of,  or  lined  with,  stainless  steel, 
copper*nickel  alloy  or  other  alloy  steel 
containing  10%  or  more  nickel  and/or 
chromium. 

License  Requirements 

Reason  for  Control:  NP,  CB,  AT 


Control(s) 


NP  applies  to  entire  entry  .. 

CB  applies  to  valves  that 
meet  or  exceed  the  tech- 
nical parameters  de- 
scribed in  2B350.g. 

AT  applies  to  entire  entry  .. 


Country  chart 


NP  Column  2. 
CB  Column  3. 


AT  Column  1 . 


License  Exceptions 


List  of  Items  Controlled 

Unit:  Pressure  tubes,  pipes,  and  fittings 
in  kilograms;  valves  in  number; 
parts  and  accessories  in  $  value 

Related  Controls:  (1)  See  ECCN  2D290 
for  software  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002  • 
("production"),  and  2E290  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCN 
2A226.  (4)  Piping,  fittings,  and 
valves  specially  designed  or 
prepared  for-  certain  nuclear  uses 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  RegiUatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items: 
a.  Pressure  tube,  pipe,  and  fittings  of 
260  mm  (8  in.)  or  more  inside 
diameter,  and  suitable  for  operation 
at  pressures  of  3.4  MPa  (500  psi)  or 

f -eater; 
ipe  valves  having  all  of  the 
following  characteristics: 
b.l.  A  pipe  size  connection  of  200  mm 
(8  in.)  or  more  inside  diameter;  and 
b.2.  Rated  at  10.3  MPa  (1,500  psi)  or 
more. 


69.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  ECCN  2A293  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2A293  Pumps  designed  to  move 
molten  metals  by  electromagnetic 
forces. 


List  of  items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCN  2D290 
for  software  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E290  ("use") 
for  technology  for  items  controlled 
imder  this  entry.  (3)  Pumps  for  use 
in  liquid-metal-cooled  reactors  are 
subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

70.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing.  ECCN  2B001  is 
amended  by  revising  the  ECCN  heading 
and  the  Related  Controls  paragraph  in 
the  List  of  Items  Controlled  to  read  as 
follows: 

2B001    Machine  tools  and  any 
combination  thereof,  for  removing  (or 
cutting)  metals,  ceramics  or 
"composites",  which,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  elecbvnic  devices 
for  "numerical  control". 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  2D001 
and  2D002  for  software  for  items 
controlled  under  this  entry.  (2)  See 
ECCNs  2E001  ("development"), 
2E002  ("production"),  and  2E201 
("use")  for  technology  for  items 
controlled  under  this  entry.  (3)  Also 
see  ECCNs  2B201,  2B290,  and 
2B991. 

Related  Definitions:  *  *  * 

Items: 


71.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B004  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  Related  Controls  paragraph  in  the 
List  of  Items  Controlled  to  read  as 
follows: 


2B004    Hot  "isostatic  presses",  having 
all  of  the  characteristics  described  in 
the  List  of  Items  Controlled,  and 
specially  designed  components  and 
accessories  therefor. 

License  Requirements 

Reason  for  Control:  NS.  MT  NP,  AT 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .. 

NS  Column  2. 

MT  applies  to  entire  entry 

MT  Column  1 . 

NP  applies  to  entire  entry. 

NP  Column  1 . 

except  2B004.b.3  and 

presses  with  maximum 

working  pressures  below 

69  MPa. 

AT  applies  to  entire  entry  .. 

AT  Column  1 

License  Exceptions 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  (1)  See  ECCN  2D001 
for  software  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E101  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  For  specially 
designed  dies,  molds  and  tooling, 
see  ECCNs  1B003  and  9B009  and 
ML18  (22  CFR  part  121).  (4)  For 
additional  controls  on  dies,  molds 
and  tooling,  see  ECCNs  iBlOl.d, 
2B104  and  2B204.  (5)  Also  see 
ECCN2B117. 

Related  Definitions:  *   *  * 

Items: 

•        •        *        •        * 

,72.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2  8006  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2B006    Dimensional  inspection  or 
measuring  systems  and  equipment,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCNs  2D001 
and  2D002  for  "software"  for  items 
controlled  under  this  entry.  (2)  See 
ECCNs  2E001  ("development"), 
2E002  ("production"),  and  2E201 
("use")  for  technology  for  items 
controlled  under  this  entry.  (3)  Also 
see  ECCNs  2B206  and  2B996. 

Related  Definitions:  N/A 

ECCN  Controls:  (1)  Machine  tools  that 
can  be  used  as  measuring  machines 
are  controlled  by  this  entry  if  they 
meet  or  exceed  the  criteria  specified 
for  the  machine  tool  function  or  the 
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measuring  machine  function.  (2)  A 
machine  described  in  this  entry  is 
controlled  if  it  exceeds  the  control 
threshold  anywhere  within  its 
operating  range. 
Items: 

a.  Computer  controlled,  "numerically 
controlled"  or  "stored  program 
controlled"  dimensional  inspection 
machines,  having  a  three 
dimensional  length  (volumetric) 
"measurement  uncertainty"  equal 
to  or  less  (better)  than  (1.7  +  L/ 
1,000)  nm  (L  is  the  measured  length 
in  mm)  tested  according  to  ISO 
10360-2; 

b.  Linear  and  angular  displacement 
measuring  instruments,  as  follows: 

b.l.  Linear  measuring  instruments 
having  any  of  the  following: 

b.l.a.  Non-contact  type  measuring 
systems  with  a  "resolution"  equal 
to  or  less  (better)  than  0.2  ^m 
within  a  measuring  range  up  to  0.2 
mm; 

b.l.b.  Linear  variable  differential 
transformer  (LVDT)  systems  having 
all  of  the  following: 

b.l. b.l.  "Linearity"  equal  to  or  less 
(better)  than  0.1%  within  a 
measuring  range  up  to  5  mm;  and 

b.l.b.2.  Drift  equal  to  or  less  (better) 
than  0.1%  per  day  at  a  standard 
ambient  test  room  temperature  ±  1 
K;or 

b.l.c.  Measuring  systems  having  all  of 
the  following: 

b.l.c.l.  Containing  a  "laser";  and 

b.l.c.2.  Maintaining,  for  at  least  12 
hours,  over  a  temperature  range  of 
±1  K  around  a  standard  temperatm-e 
and  at  a  standard  pressure,  all  of  the 
following: 

b.l.c.2.a.  A  "resolution"  over  their 
full  scale  of  0.1  ^m  or  less  (better); 
and 

b.l.c.2.b.  A  "measurement 
uncertainty"  equal  to  or  less  (better) 
than  (0.2  +  L/2,000)  ^m  (L  is  the 
measured  length  in  mm); 

Note:  2B006.b.l  does  not  control 
measuring  interferometer  systems,  without 
closed  or  open  loop  feedback,  containing  a 
"laser"  to  measure  slide  movement  errors  of 
machine-tools,  dimensional  inspection 
machines  or  similar  equipment. 

b.2.  Angtilar  measuring  instnunents 
having  an  "angular  position 
deviation"  equal  to  or  less  (better) 
than  0.00025°; 

Note:  2B006.b.2  does  not  control  optical 
instnunents,  such  as  autocoUimators,  using 
coUimated  li^t  to  detect  angular 
displacement  of  a  minor. 

c.  Equipment  for  measuring  surface 
irregularities,  by  measuring  optical 


scatter  as  a  function  of  angle,  with 
a  sensitivity  of  0.5  mm  or  less 
(better). 
73.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B007  is 
amended  by  revising  License 
Requirements  section  and  the  List  of 
Items  Controlled  to  read  as  follows: 

2B007    "Robots"  having  any  of  the 
following  characteristics  described  in 
the  List  of  Items  Controlled  and 
specially  designed  controllers  and 
"end-efiEectors"  therefor. 

License  Requirements 

Reason  for  Control:  NS,  NP,  AT 


Control(s) 


NS  applies  to  entire  entry  .. 

NP  applies  to  2B007.b  and 
2B007.C  and  to  specially 
designed  controllers  and 
"end-effectors"  therefor. 

AT  applies  to  entire  entry  .. 


Country  chart 


NS  Column  2. 
NP  Column  1 . 


AT  Column  1. 


silicon  sample  when  exposed  to 
ionizing  radiation. 

d.  Specially  designed  to  operate  at 
altitudes  exceeding  30,000m. 

74.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B009  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  Related  Controls  paragraph  in  the 
List  of  Items  Controlled  to  read  as 
follows: 

2B009    Spin-forming  machines  and 
flow-forming  machines,  which, 
according  to  the  manufacturer's 
technical  spedfications,  can  be 
equipped  with  "numerical  control" 
units  or  a  computH*  control  and  having 
all  of  the  following  characteristics  (see 
List  of  Items  Controlled). 

License  Requireng»nts 

Reason  for  Control:  NS,  MT.  NP,  AT 


License  Exceptions 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCN  2D001 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCNs 
2B207,  2B225  and  2B997. 

Related  Definitions:  N/A 

Items: 

a.  Capable  in  real  time  of  full  three- 
dimensional  image  processing  or 
full  three-dimensional  "scene 
analysis"  to  generate  or  modify 
"programs"  or  to  generate  or  modify 
numerical  program  data; 

Technical  Note:  The  "scene  analysis" 
limitation  does  not  include 
approximation  of  the  third  dimension 
by  viewing  at  a  given  angle,  or  limited 
grey  scale  interpretation  for  the 
perception  of  depth  or  texture  for  the 
approved  tasks  (2V2  D). 

b.  Specially  designed  to  comply  with 
national  safety  standards  applicable 
to  explosive  munitions 
environments; 

c.  Specially  designed  or  rated  as 
radiation-hardened  to  withstand  a 
total  radiation  dose  greater  than  5  x 
10^  Gy  (silicon)  without  operational 
degradation^,  or 

Technical  Note:  The  term  Gy  (silicon) 
refers  to  the  energy  in  Joules  per 
kilogram  absorbed  by  an  unshielded 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .. 

NS  Column  2. 

MT  applies  to:  spin-forming 

MT  Column  1. 

machines  combining  the 

functions  of  spin-forming 

and  flow-forming;  flow- 

forming  machines. 

NP  applies  to  flow-forming 

NP  Column  1. 

machines,  and  spin- 

forming  machines  capa- 

ble of  flow-forming  func- 

- 

tions,  that  meet  or  ex- 

ceed the  parameters  of 

2B209. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

License  Exceptions 


List  of  Items  Controlled 

Unit:*  *  *  . 

Related  Controls:  (1)  See  ECCN  2D001 
for  "software"  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E101  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see 
ECCNs  2B109  and  2B209. 

Related  Definitions:  *  *  * 

Items: 


75.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B104  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  List  of  Items  Controlled  to  read  as 
follows: 
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2B104    "Isostatic  presses",  other  than 
those  controlled  by  2B004,  having  all  of 
the  following  characteristics  (see  List  of 
Items  Controlled). 

License  Requirements 

Reason  for  Control:  MT,  NP.  AT 


Control(s) 

Country  chart 

MT  applies  to  entire  entry 
NP  applies  to  entire  entry  .. 
AT  applies  to  entire  entry  .. 

MT  Column  1 . 
NP  Column  1 . 
AT  Column  1 . 

License  Exceptions 


List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCN  2D101 

for  "software"  for  items  controlled 

under  this  entry.  (2)  See  ECCNs  2E001 

("development"),  2E002  ("production"), 

and  2E101  ("use")  for  technology  for 

items  controlled  under  this  entry.  (3) 

Also  see  ECCNs  2B004,  2B204,  and 

2B117. 

Related  Definitions:  N/A 

Items: 

a.  Maximtim  working  pressure  of  69 
MPa  or  greater; 

b.  Designed  to  achieve  and  maintain 

a  controlled  thermal  environment  of 
873  K  (600°  C)  or  greater;  and 

c.  Possessing  a  chamber  cavity  with 
an  inside  diameter  of  254  mm  or 
greater. 

76.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2 — ^Materials  Processing,  new  ECCN 
2B105  is  added  immediately  foUovring 
ECCN  2B104  to  read  as  follows: 

2B105    Chemical  yapor  deposition 
(CVD)  furnaces,  other  than  those 
controlled  by  2B00S.a,  designed  or 
modified  for  the  densification  of 
caibmi-carbon  cmnposites. 

License  Requirements 

Reason  for  Control:  MT,  AT 


for  technology  for  items  controlled 

imder  this  entry.  (3)  Also  see 

ECCNs  2B005  and  2B117. 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  in 

contained  in  the  ECCN  heading. 
77.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B109  is 
amended  by  revising  the  License 
Requirements  section  and  the  List  of 
Items  Controlled  to  read  as  follows: 

2B109    Flow-forming  machines,  other 
than  those  controlled  by  2B009,  and 
specially  designed  components 
therefor. 

License  Requirements 

Reason  for  Control:  MT,  NP,  AT 


Control(s) 

Country  chart 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry  .. 

MT  Column  1 . 
AT  Column  1. 

License  Exceptions 

LVS:  N/A 
CBS:  N/A 
C/V:N/A 

List  of  Items  ControUed 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCN  2D101 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E101  ("use") 


Control(s) 

Country  chart 

MT  applies  to  entire  entry 

MT  Column  1 . 

NP  applies  to  items  con- 

NP Column  1 . 

trolled  by  this  entry  that 

meet  or  exceed  the  tech- 

nical parameters  in 

28209. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

flow-forming  machines  controlled 
by  2B009  or  2Bl09.a. 

Technical  Note:  Machines  combining 
the  function  of  spin-forming  and  flow- 
forming  are,  for  the  purpose  of  this 
entry,  regarded  as  flow-forming 
machines. 

78.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing.  ECCN  2B116  is 
amended  by  revising  the  License 
Requirements  section  and  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 

2B116    Vibration  test  systems, 
equipment  and  components  therefor,  as 
follows  (see  List  of  Items  ControUed). 

License  Requirements 

Reason  for  Control:  MT.  NP.  AT 


License  Exceptions 


List  of  Items  ControUed 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCN  2D101 
for  "software"  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E101  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see 
ECCNs  2B009  and  2B209. 

Related  Definitions:  N/A 

ECCN  Controls:  (1)  This  entry  controls 
only  flow-forming  machines  and 
spin-forming  machines  combining 
the  functions  of  spin-forming  and 
flow-forming.  (2)  This  entry  does 
not  control  machines  that  are  not 
usable  in  the  production  of 
propulsion  components  and 
equipment  (e.g.,  motor  cases)  for 
systems  controlled  by  9A005, 
9A007,  or  9A105. 

Items: 
a.  Flow-forming  machines  having  all 

of  the  following: 
a.l.  According  to  the  manufacturer's 
technical  specification,. can  be 
equipped  with  "nimierical  control" 
units  or  a  computer  control,  even 
when  not  eqtiipped  with  such  units; 
and 

a.  2.  With  more  than  two  axes  that  can 
be  coordinated  simultaneously  for 
"contouring  control". 

b.  Specially  designed  components  for 


Control(s) 


Country  chart 


MT  applies  to  entire  entry 
NP  applies  to  electro- 
dynamic  vibration  test 
systems  in  2B1 16.a  and 
to  all  items  in  2811 6.b. 
.0,  and  .d. 
AT  applies  to  entire  entry   . 


MT  Column  1 . 
NP  Column  1 . 


AT  Column  1 . 


License  Exceptions 


List  of  Items  ControUed 

Unit:*   *   * 

Related  Controls:  (1)  See  ECCN  2D101 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development").  2E002 
("production"),  and  2E101  ("use") 
for  technology  for  items  controlled 
imder  this  entry.  (3)  Also  see  ECCN 
9B990. 

Related  Definitions:  *  *  * 

Items: 

***** 

79.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  new  ECCN 
2B117  is  added  immediately  following 
ECCN  2B116  to  read  as  follows: 

2B117    Equipment  and  process 
controls,  other  than  those  controUed  by 
2B004,  2B005.a,  2B104  or  2B105, 
designed  or  modified  for  the 
densification  and  pyroljrsis  of 
structural  composite  rocket  nozzles  and 
reentry  vehicle  nose  tips. 

License  Requirements 

Reason  for  Control:  MT,  AT 


Control(s) 

Country  chart 

MT  applies  to  entire  entry 
AT  applies  to  entire  entry  .. 

MT  Column  1 . 
AT  Column  1 . 
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License  Exceptions 

LVS;  N/A 

GBS:  N/A  I 

CIV:  N/A 

List  of  Items  Controlled 

Unit:  Equipment  in  number 
Related  Controls:  (1)  See  ECCN  2D101 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development").  2E002 
("production"),  and  2E101  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCN 
s  2B004,  2B005.  2B104.  2B105,  and 
2B204. 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  in 
contained  in  the  ECCN  heading. 
80.  In  Supplement  No.  1  to  Part  774 
(the  Conunerce  Control  List),  Category 
2— Materials  Processing.  ECCN  2B201  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows:  i 

2B201    Machine  tools,  other  than  those 
controlled  by  2B001,  for  removing  or 
cutting  metals,  ceramics  or 
"composites",  which,  according  to  the 
manufacturer's  technical  specifications, 
can  be  equipped  with  electronic  devices 
for  simultaneous  "contouring  control" 
in  two  or  more  axes. 


List  of  Items  Controlled 

Unit:  Equipment  in  number:  parts  and 
accessories  in  $  value 

Related  Controls:  [1]  See  ECCNs  2D002 
and  2D202  for  "software"  for  items 
controlled  by  this  entry. 
"Numerical  control"  units  are 
controlled  by  their  associated 
"software".  (2)  See  ECCNs  2E001 
("development").  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
imder  this  entry.  (3)  Also  see 
ECCNs  2B001.  2B290.  and  2B991. 

Related  Definitions:  N/A 

Items: 
a.  Machine  tools  for  milling,  having 

any  of  the  following  characteristics: 
a.l.  Positioning  accuracies  with  "all 
compensations  available"  equal  to 
or  less  (better]  than  6  ^m  along  any 
linear  axis  (overall  positioning);  or 
a.2.  Two  or  more  contouring  rotary 
axes. 

Note:  2B201.a  does  not  control  milling 
machines  having  the  following 
characteristics: 

a.  X-axis  travel  greater  than  2  m;  and 

b.  Overall  positioning  accuracy  on  the  x- 
axis  more  (worse)  than  30  ^m. 

b.  Machine  tools  for  grinding,  having 
any  of  the  following  characteristics: 


b.l.  Positioning  acciuacies  with  "all 
compensations  available"  equal  to 
or  less  (better)  than  4  |im  along  any 
linear  axis  (overall  positioning);  or 

b.2.  Two  or  more  contouring  rotary 
axes. 

Note:  2B201.b  does  not  control  the 
following  grinding  machines: 

a.  Cylindrical  external,  internal,  and 
external-internal  grinding  machines  having 
all  of  the  following  characteristics: 

1.  Limited  to  cylindrical  grinding; 

2.  A  maximum  workpiece  outside  diameter 
or  length  of  150  mm; 

3.  Not  more  than  two  axes  that  can  be 
coordinated  simultaneously  for  "contouring 
control";  and 

4.  No  contouring  c-axis. 

b.  Jig  grinders  with  axes  limited  to  x.  y,  c 
and  a  where  c  axis  is  used  to  maintain  the 
grinding  wheel  normal  to  the  work  surface, 
and  the  a  axis  is  configured  to  grind  barrel 
cams; 

c.  Tool  or  cutter  grinding  machines  with 
"software"  specially  designed  for  the 
production  of  tools  or  cutters;  or 

d.  Crankshaft  or  camshaft  grinding 
machines. 

81.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
2— Materials  Processing.  ECCN  2B204  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B204    "Isostatic  presses",  other  than 
those  controlled  by  2B004  or  2B104, 
and  related  equipment,  as  follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number 

Related  Controls:  (1)  See  ECCN  2D201 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development").  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCNs 
2B004  and  2B104. 

Related  Definitions:  The  inside  chamber 
dimension  is  that  of  the  chamber  in 
which  both  the  working 
temperature  and  working  pressiue 
are  achieved  and  does  not  include 
fixtures.  That  dimension  will  be  the 
smaller  of  either  the  inside  diameter 
of  the  pressure  chamber  or  the 
inside  diameter  of  the  insulated 
chamber,  depending  on  which  of 
the  two  chambers  is  located  inside 
the  other. 

Items: 
a.  "Isostatic  presses"  having  both  of 

the  following  characteristics: 
a.l.  Capable  of  achieving  a  maximiun 
working  pressure  of  69  MPa  or 
greater;  and 
a.2.  A  chamber  cavity  with  an  inside 


diameter  in  excess  of  152  mm; 
b.  Dies,  molds  and  controls,  specially 

designed  for  "isostatic  presses" 

controlled  by  2B204.a. 
82.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B206  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B206    Dimensional  inspection 
machines,  instruments  or  systems, 
other  than  those  described  in  2B006,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Related  Controls:  (1)  See  ECCNs  2D002 
and  2D201  for  "software"  for  items 
controlled  under  this  entry.  (2)  See 
ECCNs  2E001  ("development"), 
2E002  ("production"),  and  2E201 
("use")  for  technology  for  items 
controlled  under  this  entry.  (3)  Also 
see  ECCNs  2B006  and  2B996. 

Related  Definitions:  N/A 

ECCN  Controls:  (1)  Machine  tools  that 
can  be  used  as  measuring  machines 
are  controlled  by  this  entry  if  they 
meet  or  exceed  the  criteria  specified 
for  the  machine  tool  function  or  the 
measuring  machine  function.  (2)  A 
machine  described  in  this  entry  is 
controlled  if  it  exceeds  the  control 
threshold  anywhere  within  its 
operating  range. 

Items: 

a.  Computer  controlled  or  numerically 
controlled  dimensional  inspection 
machines  having  both  of  the 
following  characteristics: 

a.l.  Two  or  more  axes;  and 
a.2.  A  one-dimensional  length 
"measvuement  uncertainty"  equal 
to  or  less  (better)  than  (1.25  +  L/ 
1000)  Jim  tested  with  a  probe  of  an 
"accviracy"  of  less  (better)  than  0.2 
Jim  (L  is  the  measured  length  in 
millimeters)  (Ref :  VDI/VDE  2617 
Parts  1  and  2); 

b.  Systems  for  simultaneously  linear- 
angular  inspection  of  hemishells, 
having  both  of  the  following 
characteristics: 

b.l.  "Measurement  uncertainty"  along 
any  linear  axis  equal  to  or  less 
(better)  than  3.5  jim  per  5  mm;  and 
b.2.  "Angular  position  deviation" 

equal  to  or  less  than  0.02°. 
Technical  Notes:  (1)  The  probe  used 
in  determining  the  measurement 
imcertainty  of  a  dimensional  inspection 
system  shall  be  described  in  VDI/VDE 
2617  parts  2,  3  and  4.  (2)  All  parameters 
of  measurement  values  in  this  entry 
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represent  plus/minus,  i.e.,  not  total 
band. 

83.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B207  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B207    "Robots",  "end-e£GEH:tor8"  and 
control  units,  other  than  those 
controlled  by  2B007,  as  foUows  (see  List 
of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCN  2D201 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCNs 
2B007,  2B225,  and  2B997. 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  does  not 
control  "robots"  specially  designed 
for  non-nuclear  industrial 
applications,  such  as  automobile 
paint-spraying  booths. 

Items: 

a.  "Robots"  or  "end-effectors" 
specially  designed  to  comply  with 
national  safety  standards  applicable 
to  handling  high  explosives  (for 
example,  meeting  electrical  code  - 
ratings  for  high  explosives); 

b.  Control  units  specially  designed  for 
any  of  the  "robots"  or  "end- 
effectors"  controlled  by  2B207.a. 

84.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List],  Category 
2— Materials  Processing,  ECCN  2B209  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows; 

SB209    Flaw  fanning  machiiieg,  t^a 
funHBg  larhinni  capdrfe  ef  Sew 
ftiiijiiijt  ftuKlioBS,  oAer  tkaa  Aoae 
mallilBuJ^y  1B0O9  or  2B1M,  and 
mandrel*,  ma  fellows  (see  List  of  Items 


yst  ttf  Hems  ContatiUed 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Related  Controls:  (1)  See  ECCN  2D201 
for  "sofiwaie"  for  items  controlled 
under  this  entry.  (2]  See  ECCNs 
2E001  ("development"],  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (3)  Also  see  ECCNs 
2B009  and  2B109. 

Related  Definitions:  N/A 

Items: 


a.  Machines  having  both  of  the 
following  characteristics: 

a.l.  Three  or  more  rollers  (active  or 
guiding);  and 

a.2.  According  to  the  manufacturer's 
technical  specifications,  can  be 
equipped  with  "numerical  control" 
imits  or  a  computer  control; 

Note:  2B209.a  includes  machines  that  have 
only  a  single  roller  designed  to  deform  metal, 
plus  two  auxiliary  rollers  that  support  the 
mandrel,  but  do  not  participate  directly  in 
the  deformation  process. 

b.  Rotor-forming  mandrels  designed  to 
form  cylindrical  rotors  of  inside 
diameter  between  75  mm  and  400 
mm. 

85.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Category 
2 — Materials  Processing.  ECCN  2B225  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B225    Remote  manipulators  that  can 
be  used  to  provide  remote  actions  in 
radiochemical  separation  operations  or 
hot  ceils,  liaving  either  of  the  follo%ving 
characteristics  (see  List  of  Items 
Controlled). 


List  of  Iteitis  Controlled 

L^ni't:  $  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see  ECCNs 
2B007  and  2B207.  (3)  Remote 
manipulators  specially  designed  or 
prepared  for  use  in  fuel 
reprocessing  or  for  use  in  a  reactor 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 

Related  Definitions:  N/A 

Rems: 

a.  A  capability  of  penetrating  0.6  m  or 
more  oi  hot  cell  wall  (through-the- 
wall  (^leratioa);  or 

b.  A  capability  of  bridging  over  the 
top  of  a  hot  cell  wall  with  a 

■  thickness  of  0.6  m  ot  more  (over- 
tiie-wall  (operation). 

Technical  Note:  Remote  manipulators 
provide  traaslatioa  of  human  operator 
actions  to  a  remote  operating  arm  and 
terminal  fixture.  "Hiey  may  be  of 
"master/slave"  type  at  operated  by 
joystick  or  keypad. 

86.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B226  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 


2B226    Controlled  atmosphere 
(vacuum  or  inert  gas)  induction 
furnaces,  and  power  supplies  therefor, 
as  follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  S  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development").  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see  ECCN 
2B227  and  Category  3B. 

Related  Definitions:  N/A 

ECCN  Controls:  2B226.a  does  not 
control  furnaces  designed  for  the 
processing  of  semiconductor 
wafers. 

Items: 

a.  Furnaces  having  all  of  the  following 
characteristics; 

a.l.  Capable  of  operation  above  1.123 

K  (850°  C); 
a.2.  Induction  coils  600  mm  or  less  in 

diameter;  and 
a. 3.  Designed  for  power  inputs  of  5 

kW  or  more; 

b.  Power  supplies,  with  a  specified 
power  output  of  5  kW  or  more, 
specially  designed  for  furnaces 
controlled  by  2B226.a. 

87.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B227  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B227    Vacuum  or  other  controlled 
atmosphere  metallurgical  melting  and 
casting  furnaces  and  related  equipment, 
as  follows  (see  List  of  Items  Controlled). 


List  of  Items  Contr^ed 

Unit:  $  value 

Related  Controls:  (1)  See  ECCN  2D201 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
undw  this  entry.  (2)  Also  see  ECCN 
2B226. 

Related  Definitions:  N/A 

hems: 

a.  Arc  remelt  and  casting  furnaces 
having  both  of  the  following 
characteristics: 

a.l.  Consumable -electrode  capabiUties 

between  1,000  cm^  and  20,000  cm^; 

and 
a.2.  Capable  of  operating  with  melting 

temperatures  above  1,973  K  (1.700° 

C); 

b.  Electron  beam  melting  furnaces  and 
plasma  atomization  and  melting 
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furnaces,  having  both  of  the 
following  characteristics: 
b.l.  A  power  of  50  kW  or  greater;  and 
b.2.  Capable  of  operating  with  melting 
temperatures  above  1,473  K  (1,200° 
C): 
c.  Computer  control  and  monitoring 
systems  specially  configured  for 
any  of  the  fumaoes  controlled  by 
2B227.a  or  .b. 
88.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B228  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B228    Rotor  fabrication  and  assembly 
equipment,  rotor  straightening 
equipment,  beilows-fDrming  mandrels 
and  dies,  as  follows  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Ck}ntrols:  See  ECCNs  2E001 

,      ("development"),  2E002 

("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry. 

Related  Definitions:  N/A 

Items: 

a.  Rotor  assembly  equipment  for 
assembly  of  gas  centrifuge  rotor 
tube  sections,  baffles,  and  end-caps; 

Note:  2B228.a  includes  precision  mandrels, 
clamps,  and  shrink  fit  machines. 

b.  Rotor  straightening  equipment  for 
alignment  of  gas  centrifuge  rotor 
tube  sections  to  a  common  axis; 

Technical  Note:  The  rotor 
straightening  equipment  in  2B228.b 
normally  consists  of  precision 
measuring  probes  linked  to  a  computer 
that  subsequently  controls  the  action  of, 
for  example,  pneumatic  rams  used  for 
aligning  the  rotor  tube  sections. 

c.  BeUows-forming  mandrels  and  dies 
for  producing  single-convolution 
bellows. 

Technical  Note:  In  2B228.C,  the 
bellows  have  all  of  the  following 
characteristics: 

1.  Inside  diameter  between  75  mm 
and  400  mm; 

2.  Length  equal  to  or  greater  than  12.7 
nun; 

3.  Single  convolution  depth  greater 
than  2  mm;  and 

4.  Made  of  high-strength  aliuninum 
alloys,  maraging  steel  or  high  strength 
"fibrous  or  filamentary  materials". 

89.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  26229  is 


amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2B229    Centrifugal  multiplane 
balancing  machines,  fixed  or  portable, 
horizontal  or  vertical,  as  follows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value  . 

Related  Controls:  (1)  See  ECCN  2D201 
for  "software"  for  items  controlled 
imder  this  entry.  (2)  See  ECCNs 
2E001  ("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
imder  this  entry. 

Related  Definitions:  N/A 

Items: 

a.  Centrifugal  balancing  machines 
designed  for  balancing  flexible 
rotors  having  a  length  of  600  mm  or 
more  and  having  all  of  the 
following  characteristics: 

a.l.  Swing  or  journal  diameter  greater 

than  75  mm; 
a.2.  Mass  capability  of  from  0.9  to  23 

kg;  and 
a.3.  Capable  of  balancing  speed  of 

revolution  greater  than  5,000  r.p.m.; 

b.  Centrifugal  balancing  machines 
designed  for  balancing  hollow 
cylindrical  rotor  components  and 
having  all  of  the  following 
characteristics: 

b.l.  Joiunal  diameter  greater  than  75 

mm; 
b.2.  Mass  capability  of  from  0.9  to  23 

kg: 
b.3.  Capable  of  balancing  to  a  residual 

imbalance  equal  to  or  less  than  0.01 
kg  X  mm/kg  per  plane;  and 
b.4.  Belt  drive  type. 
90.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B230  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B230    "Pressure  transducers" 
capable  of  measuring  absolute 
pressures  at  any  point  in  the  range  0  to 
13  kPa  and  having  both  of  the  foUowring 
characteristics  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCNs  2E001 

("development"),  2E002 

("production"),  and  2E201  ("use") 

for  technology  for  items  controlled 

imder  this  entry. 
Related  Definitions:  (1)  Pressine 

transducers  are  devices  that  convert 


pressure  measurements  into  an 
electrical  signal.  (2)  For  piuposes  of 
this  entry,  "accuracy"  includes 
non-linearity,  hysteresis  and 
repeatability  at  ambient 
temperature. 
Items: 

a.  Pressure  sensing  elements  made  of 
or  protected  by  aluminum, 
aluminum  alloy,  nickel  or  nickel 
alloy  with  more  than  60%  nickel  by 
weight;  and 

b.  Having  either  of  the  following 
characteristics: 

b.l.  A  full  scale  of  less  than  13  kPa 
and  an  "accuracy"  of  better  than  ± 
1%  of  full-scale;  or 
b.2.  A  full  scale  of  13  kPa  or  greater 
and  an  "accuracy"  of  better  than  ± 
130  Pa. 
91.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECC^  2B231  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

2B231    Vacuum  pumps  having  all  of 
the  following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development"),  2E002 
("production"),  and  2E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Vacuum 
pumps  specially  designed  or 
prepared  for  the  separation  of 
iiraniiun  isotopes  are  subject  to  the 
export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110). 

Related  Definitions:  (1)  The  piunping 
speed  is  determined  at  the 
measurement  point  with  nitrogen 
gas  or  air.  (2)  The  ultimate  vacuum 
is  determined  at  the  input  of  the 
piunp  with  the  input  of  the  pump 
blocked  off. 

Items: 

a.  Input  throat  size  equal  to  or  greater 
than  380  mm; 

b.  Piunping  speed  equal  to  or  greater 
than  15  m^/s;  and 

c.  Capable  of  producing  an  ultimate 
vacuiun  better  than  13.3  mPa. 

92.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category  . 
2— Materials  Processing,  ECCN  2B232  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 
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2B232    Multistage  light  gas  guns  or 
other  high-velocity  gun  systems  (coil, 
electromagnetic,  and  electrothermal 
t3^pe8,  and  other  advanced  systems) 
capable  of  accelerating  projectiles  to  2 
km/s  or  greater. 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCNs  2E001 

("development"),  2E002 

("production"),  and  2E201  ("use") 

for  technology  for  items  controlled 

under  this  entry. 
Related  Definitions:  N/A 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 
93.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B290  is 
amended  by  revising  the  ECCN  heading 
and  the  Related  Controls  paragraph  in 
the  List  of  Items  Controlled  to  read  as 
follows: 

2B290    "Numerically  controlled" 
machine  took  not  controlled  by  2B001 
or  2B201. 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  2D002 
and  2D290  for  "software"  for  items 
controlled  under  this  entry.  (2)  See 
ECCNs  2E001  ("development"). 
2E002  ("production"),  and  2E290 
("use")  for  technology  for  items 
controlled  under  this  entry.  (3)  Also 
see  ECCNs  2B001,  2B201,  and 
2B991. 

Related  Definitions:  *  •  * 

Items: 

***** 

94.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B350  is 
amended  by  revising  the  ECCN  heading, 
by  revising  the  Related  Controls 
paragraph  in  the  List  of  Items 
Controlled,  and  by  adding  an  ECCN 
Controls  paragraph  immediately 
following  the  Related  £)efinitions 
paragraph  in  the  List  of  Items  Controlled 
to  read  as  follows: 

2B350    Chemical  manufacturing 
facilities  and  equipment,  except  valves 
controlled  by  2A226,  as  ifollows  (see 
List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:"  *  * 

Related  Controls:  See  ECCNs  2A226  and 

2A292. 
Related  Definitions:  *  *  * 


ECCN  Controls:  The  controls  in  this 
entry  do  not  apply  to  equipment 
that  is:  (a)  specially  designed  for 
use  in  civil  applications  (e.g.,  food 
processing,  pulp  and  paper 
processing,  or  water  purification) 
AND  (b)  inappropriate,  by  the 
nature  of  its  design,  for  use  in 
storing,  processing,  producing  or 
conducting  and  controlling  the  flow 
of  chemical  weapons  precursors 
controlled  by  1C350. 

Items: 

***** 

95.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2B991  is 
amended  by  revising  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows:  2B991 
Numerical  control  imits  for  machine 
tools  and  "numerically  controlled" 
machine  tools,  n.e.s. 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  Also  see  ECCNs 
2B001,  2B201,  and  2B290. 

Related  Definitions:  *  *  * 

Items: 

***** 

96.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2^Materials  Processing,  ECCN  2D001  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2D001    "Software",  other  than  that 
controlled  by  2D002,  specially  designed 
or  modified  for  the  "development", 
"production"  or  "use"  of  equipment 
controlled  by  2A001  or  2B001  to  2B009. 


list  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development")  and  2E101  ("use") 
for  technology  for  "software" 
controlled  under  this  entry.  (2)  Also 
see  ECCNs  2D101  and  2D201. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

97.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2DO02  is 
amended  by  revising  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 


2D002    "Software"  for  electronic 
devices,  even  when  residing  in  an 
electronic  device  or  system,  enabling 
such  devices  or  systems  to  function  as 
a  "numerical  control"  unit,  capable  of 
coordinating  simultaneously  more  than 
4  axes  for  "contouring  control". 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCNs  2E001 
("development")  and  2E201  ("use") 
for  technology  for  "software" 
controlled  under  this  entry.  (2)  Also 
see  ECCN  2D202. 

Related  Definitions:  *  *  * 

Items: 


98.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2D101  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  List  of  Items  Controlled  to  read  as 
follows: 

2D101    "Software"  specially  designed 
or  modified  for  the  "use"  of  equipment 
controlled  by  2B104,  2B105,  2B109, 
2B116,  or  2B117. 

License  Requirements 

Reason  for  Control:  MT,  NP,  AT 


Control(s) 


MT  applies  to  entire  entry 
NP  applies  to  "software" 
specially  designed  for 
the  use"  of  items  con- 
trolled t>y  2B104,  2B109, 
or  281 16  for  NP  reasons. 
AT  applies  to  entire  entry  .. 


Country  chart 


MT  Column  1 . 
NP  Column  1 . 


AT  Column  1 


License  Exceptions 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development")  and  2E101  ("use") 
for  technology  for  "software" 
controlled  under  this  entry.  (2)  Also 
see  ECCN  9D004. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

99.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2D201  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 
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2D201    "Software"  specially  designed 
for  the  "use"  of  equipment  controUed 
by  2B204,  2B206,  2B207,  2B209,  2B227. 
or  2B229. 


List  of  Items  ControUed 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  2E001 
("development")  and  2E201  ("use") 
for  technology  for  "software" 
controlled  under  this  entry.  (2)  Also 
see  ECCNs  2D002  and  2D202. 

Related  Definitions:  N/A 

ECCN  Controls:  "Software"  specially 
designed  for  systems  controlled  by 
2B206.b  includes  software  for 
simultaneous  measurements  of  wall 
thickness  and  contour. 

Items:  The  list  of  items  controlled  is 
^        contained  in  the  ECCN  heading. 

100.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2D290  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

2D290    "Software"  specially  designed 
or  modified  for  the  "development", 
"production"  or  "use"  of  items 
controlled  by  2A290,  2A291,  2A292, 
2A293,  or  2B290. 


List  of  Items  ControUed 

Unit:  $  value  | 

Related  Controls:  See  ECCN  2E001 

("development")  for  technology  for 
"software"  controlled  \mder  this 
entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

101.  In  Supplement  No.  1  to  Part  774 
(the  Commwce  Control  List),  Category 
2— Materials  Processing.  ECCN  2E001  is 
amended  by  revising  the  License 
Reqttiremaats  section  to  read  as  follows: 

ami    "TechBology"  Kcordiiig  to  the 
C—wd  TedkmBJtugf  Note  for  the 
"dofvritViiiait"  rf  equip— It  or 
"softwan"  contn^ed  fay  2A,  ^awapt 
ZAMl.  2A993,  or  2A9M),  2B  (excqit 
SMI.  ZBtm,  2B9M,  2B987,  or  0998), 
or  2D  (except  2D991,  ^992,  or  a)994). 

License  RequiraBMBts 

Reason  for  Control:  NS,  MT,  NP,  CB,  AT 


Control(s) 


NS  «vpfe8  to  "technotogy" 
tor  Home  contraied  t>y 
2A001.2B001  to2B009, 
20001  or  20002. 


Country  chart 


NS  (Column  1. 


Control(s) 


MT  applies  to  "technology" 
for  Items  controlled  by 
2B004,  2B009,  2B018, 
2B104,  2B105,  2B109, 
2B116,  2B117,  2D001  or 
2D101  for  MT  reasons. 

NP  applies  to  "technology" 
for  items  controlled  by 
2A225,  2A226,  2B001, 
2B004,  2B006,  2B007, 
2B009.  2B104,  2B109, 
2B116.  2B201,2B204, 
2B206,  2B207,  2B209, 
2B225  to  2B232,  2D001, 
2D002,  2D101,  2D201  or 
2D202  for  NP  reasons. 

NP  applies  to  "technology" 
for  items  controlled  by 
2A290  to  2A293,  2B290, 
or  2D290  for  NP  reasons. 

CB  applies  to  'lechnology" 
for  equipment  controlled 
by  2B350  to  2B352. 

AT  applies  to  entire  entry  .. 


Country  chart 


MT  Column  1 . 


NP  Column  1 . 


NP  Column  2. 

CB  Column  3. 
AT  Column  1 . 


License  Requirement  Notes:  See  §  743.1  of 
the  EAR  for  reporting  requirements  for 
exports  under  License  Exceptions. 


102.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2_Materials  Processing,  ECCN  2E002  is 
amended  by  revising  the  License 
Requirements  section  to  read  as  follows: 

2E002    "Technology"  according  to  the 
General  Technology  Note  for  the 
"production"  of  equ^ment  controUed 
by  2A,  (except  2A991,  2A993,  or  2A994) 
or  2B  (except  2B991,  2B993. 2B996, 
2B997,  or  2B998). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  CB,  AT 


ControKs) 


NS  applies  to  "technology" 

for  equipmerK  controlled 

by2A001,2B001  to 

2B009. 
1^  applies  to  'lechnology" 

for  equipnwRt  coMtroOed 

by  20004.  2B009. 

2B018,  26104.  26105. 

2B109,  2B11«or2B117 

for  MT  reasons. 
NP  applies  to  "tedmetogy" 

for  equipment  controNed 

by  2A225,  2A226, 

28001,28004.28006, 

28007.  28009.  28104. 

28109.  281 16.  28201. 

28204.  28206.  28207. 

28209.  28225  to  28232 

for  NP  reasons. 
NP  applies  to  "technology" 

for  equipment  controHed 

by  2A290  to  2A293. 

28290  for  NP  reasons. 


Country  chart 


NS  Column  1. 


MTCdUTRn  1. 


NP  Column  1. 


NP  Column  2. 


Control(s) 


CB  applies  to  'lechnology" 
for  equipment  controlled 
by  2B350  to  28352. 

AT  applies  to  entire  entry  . 


Country  chart 


CB  Column  3. 
AT  Column  1 . 


License  Requirement  Notes: 

See  §  743.1  of  the  EAR  for  reporting 

requirements  for  exports  under  License 

Exceptions.  . 

***** 

103.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2E101  is 
amended  by  revising  the  ECCN  heading 
and  the  License  Requirements  section  to 
read  as  follows: 

2E101    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  equipment  or  "software"  controUed 
by  2B004,  2B009,  2B104,  2B105, 2B109, 
2B116.  2B117,  2D001  or  2D101. 

License  Requirements 

Reason  for  Control:  MT,  NP,  AT 


Control(s) 

Country  chart 

MT  applies  to  'lechnology" 

MT  Column  1. 

for  items  controlied  by 

28004.  28009.  28104. 

28105,28109.28116. 

28117.  2D001  or  201 01 

for  MT  reasons. 

NP  applies  to  'lechnology" 

NP  Column  1. 

for  items  controited  by 

28004,  28009,  28104. 

28109.28116.20001. 

or  20101  for  NP  reasons. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 

104.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2— Materials  Processing,  ECCN  2E201  is 
amended  by  revising  the  ECCN  heading 
and  the  License  Requirements  section  to 
read  as  foUows: 

2E201  'Techmrfogy"  according  ta  die 
General  Technology  Nate  for  the  "use" 
itf  eqiiipmait  or  "soUware"  cantroUad 
1^  2A225,  2A22S,  21IM1,  SBOM, 
2BM7.b,  »007.c,  2BMia,  2B2ei,  2B2M. 
2B2M,  3^07, 2S2M,  29225  to  2B2S2, 
Mima,  20281  (H-  2DZ02. 

License  ReqaJTeaaents 


Reason  for  Control:  NP,  CB,  AT 

ControKs) 

Country  ohart 

NP  applies  to  entire  entry. 

NP  Column  1. 

except  28008. 

C8  applies  to  "technology" 

C8  Column  3. 

for  valves  controlled  by 

2A226  that  meet  or  ex- 

ceed the  technical  pa- 

rameters in  28350.g. 

AT  applies  to  entire  entry  .. 

AT  Column  1. 
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105.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
2 — Materials  Processing,  ECCN  2E290  is 
amended  by  revising  the  ECCN  heading 
and  the  License  Requirements  section  to 
read  as  follows: 

2E290    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  equipment  controUed  by  2A290, 
2A291,  2A292,  ?A293,  or  2B290. 

License  Requirements 

Reason  for  Control:  NP,  CB,  AT 


Control(s) 

Country  chart 

NP  applies  to  entire  entry  .. 

NP  Column  2. 

CB  applies  to  'lechnology" 

CB  Column  3. 

for  valves  controlled  by 

2A292  that  meet  or  ex- 

ceed the  technical  pa- 

rameters in  2B350.g. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

106.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A001  is 
amended  hy  revising  the  License 
Requirements  section  and  the  License 
Exceptions  section  to  read  as  follows: 

3A001    Electronic  components,  as 
foUows  (see  List  of  Items  Controlled). 

License  Requirements 

Reason  for  Control:  NS,  MT,  NP,  AT 


Control(s) 

Country  chart 

NS  applies  to  entire  entry  .. 

NS  Column  2. 

MT  applies  to  3A001.a.1.a 

MT  Column  1 . 

NP  applies  to  pulse  dis- 

NP Column  1 . 

charge  capacitors  in 

3A001  .e.2  and  super- 

conducting solenoidal 

electromagnets  in 

3A001  .e.3  that  meet  or 

exceed  the  technical  pa- 

rameters in  3A201.a  and 

3A201  .b.  respectively. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

License  Exceptions 

LVS:  N/A  for  MT  or  NP 

Yes,  for  the  following: 

$1500:  3A001.C 

$3000:  3A001.b.l,  .b.2,  .b.3,  .d,  .e  and 
.f 

$5000:  SAOOl.a  and  .b.4  to  .b.7 
GBS:  Yes,  for  3A001.a.l.b,  .a.2  to  .a.l2, 

.b.2,  and  .b.8. 
CIV:  Yes,  for  3A001.a.3.a  (for  processors 

with  a  CTP  less  than  or  equal  to 

12,000  MTOPS),  .a.3.b,  .a.3.c,  a.4,  .a.7. 

and  .a.ll. 
***** 

107.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics.  ECCN  3A201  is' 


amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

3A201    Electronic  components,  other 
than  those  controlled  by  3A001,  as 
follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Nimiber 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  Also  see  3A001.e.2 
(capacitors)  and  3A001.e.3 
(superconducting  electromagnets). 
(3)  Superconducting  electromagnets 
specially  designed  or  prepared  for 
use  in  separating  uranium  isotopes 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items: 

a.  Pulse  discharge  capacitors  having 
either  of  the  following  sets  of 
characteristics: 

a.l.  Voltage  rating  greater  than  1.4  kV, 
energy  storage  greater  than  10  J, 
capacitance  greater  than  0.5  \iF,  and 
series  inductance  less  than  50  nH; 
or 

a.2.  Voltage  rating  greater  than  750  V, 
capacitance  greater  than  0.25  ^F, 
and  series  inductance  less  than  10 
nH; 

b.  Superconducting  solenoidal 
electromagnets  having  all  of  the 
following  characteristics: 

b.l.  Capable  of  creating  magnetic 

flelds  greater  than  2  T; 
b.2.  A  ratio  of  length  to  inner  diameter 

greater  than  2; 
b.3.  Inner  diameter  greater  than  300 

mm;  and 
b.4.  Magnetic  field  uniform  to  better 

than  1%  over  the  central  50%  of  the 

inner  volume; 

Note:  3A201.b  does  not  control  magnets 
specially  designed  for  and  exported  "as  parts 
of  medical  nuclear  magnetic  resonance 
(NMR)  imaging  systems.  The  phrase  "as  part 
of  does  not  necessarily  mean  physical  part 
in  the  same  shipment;  separate  shipments 
fix)m  different  sources  are  allowed,  provided 
the  related  export  documents  clearly  specify 
that  the  shipments  are  dispatched  "as  part 
or'  the  imaging  systems. 

c.  Flash  X-ray  generators  or  pulsed 
electron  accelerators  having  either 
of  the  following  sets  of 
characteristics; 

c.l.  An  accelerator  peak  electron 
energy  of  500  keV  or  greater,  but 
less  than  25  MeV.  and  with  a 
"figure  of  merit"  (K)  of  0.25  or 
greater;  or 

C.2.  An  accelerator  peak  electron 


energy  of  25  MeV  or  greater,  and  a 
"peai  power"  greater  than  50  MW: 

Note:  3A201.C  does  not  conlrBJ  ac :t  cierHtors 
that  are  component  parts  of  devic  es  di^signed 
for  purposes  other  than  electron  beam  or  X- 
ray  radiation  (electron  microscopy,  for 
example)  nor  those  designed  for  medi(.al 
purposes. 

Technical  Notes:  (1)  The  "figure  of 
merit"  K  is  defined  as:  K  =  1.7  x 
lO^V-  '•^Q.  V  is  the  peak  electron  energy 
in  million  electron  volts.  If  the 
accelerator  beam  pulse  duration  is  less 
than  or  equal  to  1  \is,  then  Q  is  the  total 
accelerated  charge  in  Coulombs.  If  the 
accelerator  beam  pulse  duration  is 
greater  than  1  ^s,  then  Q  is  the 
maximum  accelerated  charge  in  1  ^is.  Q 
equals  the  intergral  of  i  with  respect  to 
t.  over  the  lesser  of  1  \is  or  the  time 
duration  of  the  beam  pulse  Q=  j  idt), 
where  i  is  beam  current  in  amperes  and 
t  is  time  in  seconds. 

(2)  "Peak  power"  =  (peak  potential  in 
volts)  X  (peak  beam  current  in  amperes). 

(3)  In  machines  based  on  microwave 
accelerating  cavities,  the  time  duration 
of  the  beam  pulse  is  the  lesser  of  1  \is 
or  the  duration  of  the  bunched  beam 
packet  resulting  from  one  microwave 
modulator  pulse. 

(4)  In  machines  based  on  microwave 
accelerating  cavities,  the  peak  beam 
current  is  the  average  current  in  the 
time  duration  of  a  bunched  beam 
packet. 

108.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics.  ECCN  3A225  is 
amended  by  revising  the  ECCN  heading 
and  the  Related  Controls  and  Related 
Definitions  paragraphs  in  the  List  of 
Items  Controlled  to  read  as  follows; 

3A225    Frequency  changers  (also 
known  as  converters  or  inverters)  or 
generators,  other  than  those  described 
in  OBOOl.c.ll,  having  all  of  the 
following  characteristics  (see  List  of 
Items  ControUed). 


List  of  Items  Controlled 

Unit:*   *   * 

Related  Controls:  (I)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  Frequency  changers  (also 
known  as  converters  or  inverters) 
specially  designed  or  prepared  for 
use  in  separating  uranium  isotopes 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulator^' 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

/ferns: 
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109.  In  Supplement  No.  1  to  Part  774 
{the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A226  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

3A226    High-power  direct  current 
power  supplies,  other  than  those 
described  in  OB001.).6,  having  both  of 
the  fbllowring  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  Also  see  ECCN  3A227.  (3) 
Direct  current  power  supplies 
specially  designed  or  prepared  for 
use  in  separating  uiranium  isotopes 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  (see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items: 

a.  Capable  of  continuously  producing, 
over  a  time  period  of  8  hoius,  100 
V  or  greater  with  current  output  of 
500  A  or  greater;  and 

b.  Current  or  voltage  stability  better 
than  0.1%  over  a  time  period  of  8 
hours. 

110.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A227  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows:  * 

3A227    High-Tohage  direct  current 
power  supplies,  other  than  those 
described  in  OBOOl.p,  having  both  of 
the  following  characteristics  (see  List  of 
Items  ControUed). 


List  of  Items  Contrived 

Unit:  $  value 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  imder  this 
entry.  (2)  Also  see  ECCN  3A226.  (3) 
Direct  ciirrent  power  supplies 
specially  designed  or  prepared  for 
use  in  separating  uranium  isotopes 
are  subject  to  the  export  licensing 
authority  of  the  Nuclear  Regulatory 
Commission  [see  10  CFR  part  110). 

Related  Definitions:  N/A 

Items: 

a.  Capable  of  continuously  producing, 
ovOT  a  time  period  of  8  hours,  20  kV 
or  greater  with  current  output  of  1 
A  or  greater,  and 

b.  Current  or  voltage  stability  better 


than  0.1%  over  a  time  period  of  8 

hours. 
111.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A228  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

3A228    Switching  devices,  as  follows 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  Also  see  ECCN  3A991.k. 

Related  Definitions:  N/A 

Items: 

a.  Cold-cathode  tubes,  whether  gas 
filled  or  not,  operating  similarly  to 
a  spark  gap,  having  all  of  the 
following  characteristics: 

a.l.  Containing  three  or  more 

electrodes; 
a.2.  Anode  peak  voltage  rating  of  2.5 

kV  or  more; 
a.3.  Anode  peak  current  rating  of  100 

A  or  more;  and 
a.4.  Anode  delay  time  of  10  \is  or  less. 
Technical  Note:  3A228.a  includes  gas 
krytron  tubes  and  vacuum  sprytron 
tubes. 

b.  Triggered  spark-gaps  having  both  of 
the  following  characteristics: 

b.l.  An  anode  delay  time  of  15  ^  or 

less;  and 
b.2.  Rated  for  a  peak  current  of  500  A 

or  more. 

c.  Modules  or  assemblies  with  a  fast 
switching  function  having  all  of  the 
following  characteristics: 

c.l.  Anode  peak  voltage  rating  greater 
than  2  kV; 

c.2.  Anode  peak  current  rating  of  500 
A  or  more;  and 

c.3.  Turn-on  time  of  1  ^ls  or  less. 

112.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A229  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

3A229    Firing  sets  and  equivalent 
high-current  pulse  generators  (for 
detonators  controlled  by  3A232),  as 
foUows  (see  List  of  Items  Controlled). 


List  of  Items  ControUed 

Unit:  Number 

Related  Controls:  (1)  See  ECCNs  3E0G1 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  High  explosives  and 
related  equipment  for  miUtary  use 
are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of 


State,  Office  of  Defense  Trade 

Controls  (see  22  CFR  part  121). 
Related  Definitions:  In  3A229.b.5,  "rise 

time"  is  defined  as  the  time  interval 

from  10%  to  90%  current 

amplitude  when  driving  a  resistive 

load. 
ECCN  Controls:  3A229.b  includes  xenon 

flash-lamp  drivers. 
Items: 

a.  Explosive  detonator  firing  sets 
designed  to  drive  multiple 
controlled  detonators  controlled  by 
3A232; 

b.  Modular  electrical  pulse  generators 
(pulsers)  having  all  of  the  following 
characteristics: 

b.l.  Designed  for  portable,  mobile,  or 

ruggedized  use; 
b.2.  Enclosed  in  a  dust-tight 

enclosure; 
b.3.  Capable  of  delivering  their  energy 

in  less  than  15  ^s; 
b.4.  Having  an  output  greater  than  100 

A; 

b.5.  Having  a  "rise  time"  of  less  than   " 
10  ^s  into  loads  of  less  than  40 
ohms; 

b.6.  No  dimension  greater  than  254 
mm; 

b.7.  Weight  less  than  25  kg;  and 

b.8.  Specified  for  use  over  an 
extended  temperature  range  223  K 
( -  50°  C)  to  373  K  (100"  C)  or 
specified  as  suitable  for  aerospace 
applications. 

113.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A230  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

3A230    High-speed  pulse  generators 
having  bodi  of  the  following 
characteristics  (see  List  of  Items 
Controlled). 


List  of  Items  Controlled 

Unit:  Number 
Related  Controls:  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry. 

Related  Definitions:  In  3A230.b,  "pulse 
transition  time"  is  defined  as  the 
time  interval  between  10%  and 
90%  voltage  amplitude. 

Items: 

a.  Chitput  voltage  greater  than  6  V  into 
a  resistive  load  of  less  than  55 
ohms;  and 

b.  "Pulse  transition  time"  less  than 
500  ps. 
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114.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A231  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

3A231    Neutron  generator  systems, 
including  tubes,  having  both  of  the 
following  characteristics  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Number;  parts  and  accessories  in 
$  value 

Related  Controls:  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry. 

Related  Definitions:  N/A 

Items: 

a.  Designed  for  operation  without  an 
external  vacuum  system;  and 

b.  Utilizing  electrostatic  acceleration 
to  induce -a  tritiiun-deuterium 
nuclear  reaction. 

115.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3^1ectronics,  ECCN  3A232  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

3A232    Detonators  and  multipoint 
initiation  systems,  as  follows  (SEE  List 
of  Items  Controlled). 


List  of  Items  Controlled 

Urdt:  Number 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry.  (2)  High  explosives  and 
related  equipment  for  military  use 
are  subject  to  the  export  licensing 
authority  of  the  U.S.  Department  of 
State,  Office  of  Defense  Trade 
Controls  [see  22  CFR  part  121). 

Related  Definitions:  N/A 

ECXJN  Controls:  This  entry  does  not 
control  detonators  using  only 
primary  explosives,  such  as  lead 
azide. 

Items: 

a.  Electrically  driven  explosive 
detonators,  as  follows: 

a.l.  Exploding  bridge  (EB); 

a.2.  Exploding  bridge  wire  (EBW); 

a.3.  Slapper; 

a.4.  Exploding  foil  initiators  (EFI); 

b.  Arrangements  using  single  or 
multiple  detonators  designed  to 
nearly  simultaneously  initiate  an 
explosive  surface  over  an  area 
greater  than  5,000  mm\2\  from  a 
single  firing  signal  with  an 
initiation  timing  spread  over  the 


surface  of  less  than  2.5  |is. 

Technical  Note:  The  detonators 
controlled  by  this  entry  all  utilize  a 
small  electrical  conductor  (bridge, 
bridge  wire  or  foil)  that  explosively 
vaporizes  when  a  fast,  high-current 
electrical  pulse  is  passed  through  it.  In 
nonslapper  types,  the  exploding 
conductor  starts  a  chemical  detonation 
in  a  contacting  high-explosive  material, 
such  as  PETN 

(PentaOTythritoltetranitrate).  In  slapper 
detonators,  the  explosive  vaporization 
of  the  electrical  conductor  drives  a  flyer 
or  slapper  across  a  gap  and  the  impact 
of  the  slapper  on  an  explosive  starts  a 
chemical  detonation.  The  slapper  in 
some  designs  is  driven  by  a  magnetic 
force.  The  term  exploding  foil  detonator 
may  refer  to  either  a  EB  or  a  slapper- 
type  detonator.  Also,  the  word  initiator 
is  sometimes  used  in  place  of  the  word 
detonator. 

116.  hi  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3A233  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

3A233    Mass  spectrometers,  other  than 
those  described  in  0B002.g,  capable  of 
measuring  ions  of  230  atomic  mass 
units  or  greater  |nd  having  a  resolution 
of  better  than  2  parts  in  230,  and  ion 
sources  therefor. 


List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  (1)  See  ECCNs  3E001 
("development"  and  "production") 
and  3E201  ("use")  for  technology 
for  items  controlled  under  this 
entry,  (2)  Mass  siiectrometers 
specially  designed  or  prepared  for 
analyzing  on-line  samples  of  UF(, 
gas  streams  are  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission  [see  10  CFR 
part  110). 

Related  Definitions:  N/A 

Items: 

a.  Inductively  coupled  plasma  mass 
spectrometers  (ICP/MS); 

b.  Glow  discharge  mass  spectrometers 
(GDMS); 

c.  Thermal  ionization  mass 
spectrometers  (TIMS); 

d.  Electron  bombardment  mass 
spectrometers  that  have  a  source 
chamber  constructed  frtim,  Uned 
with  or  plated  with  materials 
resistant  to  UFg; 

e.  Molecular  beam  mass  spectrometers 
having  either  of  the  following 
characteristics: 

e.l.  A  source  chamber  constructed 
&t)m,  lined  with  or  plated  with 
stainless  steel  or  molybdenum  and 


equipped  with  a  cold  trap  capable 

of  cooling  to  193  K  ( -  80^  C)  or  less: 

or 
e.2.  A  source  chamber  constructed 

from,  lined  with  or  plated  with 

materials  resistant  to  UF^; 
f.  Mass  spectrometers  equipped  with 

a  microfluorination  ion  source 

designed  for  actinides  or  actinide 

fluorides. 
117.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List).  Categor\' 
3— Electronics.  ECCN  3A292  is 
amended  by  revising  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 

3A292    Oscilloscopes  and  transient 
recorders,  other  than  those  controlled 
by  3A002.a.5,  and  specially  designed 
components  therefor. 


List  of  Items  ControUed 

Unit:*   *   • 

Related  Controls:  See  ECCN  3E292 

("development",  "production",  and 
"use")  for  technology  for  items 
controlled  under  this  entry. 

Related  Definitions:  *   *   * 

Items: 

***** 

118.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3 — Electronics,  ECCN  3E001  is  amended 
by  revising  the  ECCN  heading  and  the 
License  Requirements  section  to  read  as 
follows: 

3E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  or  "production"  of 
equipment  or  materials  controUed  by 
3 A  (except  3A292,  3A980,  3A981, 
3A991  or  3A992),  3B  (except  3B991  or 
3B992)  or  3C. 

License  Requirements 

Reason  for  Control:  NS.  MT.  NP.  AT 


Control(s) 

Country  chart 

NS  applies  to  'lechndogy" 

NS  Column  1 . 

tor  items  controlled  by 

3A001.3A002,  3B001. 

3B002,  or  3C001  to 

3C004. 

MT  applies  to  "technology" 

MT  Column  1 

for  equipment  controlled 

by  3A001  or  3A101  for 

MT  reasons. 

NP  applies  to  'lechnology" 

NPCqIumn  1. 

for  equipment  controlled 

by3A001,3A201.or 

3A225  to  3A233  for  NP 

reasons. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

License  Requirement  Note:  See  §  743.1 
of  the  EAR  for  reporting  requirements 
for  exports  under  License  deceptions. 
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119.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
3— Electronics,  ECCN  3E201  is  amended 
by  revising  the  ECCN  heading  and  the 
License  Requirements  section  to  read  as 
follows: 

3E201    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  eqnipment  controlled  by  3A001.e.2 
or  .e.3, 3A201  or  3A225  to  3A233. 

License  ReqauvmentB 

Reason  for  Control:  NP.  AT 


Control(s) 

Country  chart 

NP  s«)plies  to  "technoiogy" 

NP  Column  1. 

for  equipment  controlled 

t)y3A001.e.2,  or.e.3. 

3A201  or  3A225  to 

3A233  for  NP  reasons. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

120.    In  Supplement  No.  1  to  Part 
774  (the  Commerce  Control  List), 
Category  6 — Sensors  and  Lasers,  ECCN 
6A003  is  amended  by  revising  the 
Related  Controls  paragraph  in  the  List  of 
Items  Controlled  to  read  as  follows: 

6A003    Cameras. 


List  of  Items  Controlled 

Unit:*  *   * 

Related  Controls:  (1)  See  ECCNs  6E001 
("development"),  6E002 
("production"),  and  6E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see  ECCN 
6A203.  (3)  See  ECCN  3A002.d  and 
.e  for  cameras  specially  designed  or 
modified  for  imderwater  use. 

Related  Definitions:  *  *  * 

Items: 


121.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  and  Lasers,  ECCN  6A005  is 
amended  by  revising  the  ECCN  heading, 
the  License  Requirements  section,  and 
the  Related  Controls  paragraph  in  the 
List  of  Items  Controlled  to  read  as 
follows: 

6A005    "Lasers"  (other  than  those 
describe  in  OBOOl.j.5  or  .h.6), 
components  and  optical  equipment,  as 
follows  (see  List  of  Itmu  Qmtrolled). 


License  Requirements 

PSfleason  for  Control:  NS.  NP,  AT 


Control(s) 

Country  ctiart 

NP  applies  to  "lasers"  con- 

NP Column  1. 

trolled  t)y  6A005.a.1.c.  . 

a.2.a,  8.4.0.,  a.6,  c.1.b, 

c.2.b.2.a,  c.2.b.2.b, 

C.2.C.2,  or  d.2.c,  as  de- 

scribed in  ttie  following 

License  Requirenrwnts 

Note. 

AT  applies  to  entire  entry  .. 

AT  Column  1 . 

ControHs) 


NS  applies  to  entire  entry 


Country  chart 


NS  Column  2. 


License  Requirements  Note:  NP 
controls  apply  to  the  following  "lasers" 
controlled  by  6A005: 

(a)  Pulsed  excimer  "lasers"  controlled 
by  6A005.a.l.c  having  all  of  the 
following  characteristics: 

(1)  Operating  at  wavelengths  between 
240  and  360  nm; 

(2)  A  repetition  rate  >  250  Hz;  and 

(3)  An  average  output  power  >  500  W; 

(b)  Copper  vapor  "lasers"  controlled 
by  6A005.a.2.a  having  all  of  the 
following  characteristics: 

(1)  Operating  at  wavelengths  between 
500  and  600  nm;  and 

(2)  An  average  output  power  >  40  W; 

(c)  Pulsed  carbon  dioxide  "lasers" 
controlled  by  6A005.a.4.c  (except 
industrial  CO2  lasers  used  in 
applications  such  as  cutting  and 
welding)  having  all  of  the  following 
characteristics: 

(1)  Operating  at  wavelengths  between 
9,000  and  11,000  nm; 

(2)  A  repetition  rate  >  250  Hz; 

(3)  An  average  output  power  >  500  W; 
and 

(4)  A  pulse  width  <  200  ns; 

(d)  Argon  ion  "lasers"  controlled  by 
6A005.a.6  having  all  of  the  following 
characteristics: 

(1)  Operating  at  wavelengths  between 
400  and  515  nm;  and 

(2)  An  average  output  power  >  40  W; 

(e)  Alexandrite  "lasers"  controlled  by 
6A005.c.l.b  having  all  of  the  following 
characteristics: 

(1)  Operating  at  wavelengths  between 
720  and  800  nm; 

(2)  A  bandwidth  <  0.005  nm; 

(3)  A  repetition  rate  >  125  Hz;  and 

(4)  Average  output  power  >  30  W; 

(f)  Single-transverse  mode  output 
neodymium-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.2.a 
with  an  average  output  power  >  40  W; 

(g)  Multiple-transverse  mode  output 
neodymiiun-doped  (other  than  glass) 
"lasers"  controlled  by  6A005.c.2.b.2.b 
with  an  average  output  power  >  50  W; 

(h)  Neodymium-doped  (other  than 
glass)  "lasers"  controlled  by 
6A005.C.2.C.2  having  all  of  the  following 
characteristics:    • 

(1)  Incorporating  frequency  doubling 
for  output  wavelength  between  500  and 
550  nm;  and 

(2)  Average  output  power  >  40  W; 


(i)  Tunable  pulsed  single-mode  dye 
"lasers"  controlled  by  6A005.d.2.c 
operating  at  wavelengths  between  300 
and  800  nm. 

License  Exceptions 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  (1)  See  ECCN  6D001 
for  "software"  for  items  controlled 
under  this  entry.  (2)  See  ECCNs 
6E001  ("development"),  6E002 
("production"),  and  6E201  ("use") 
for  technology  for  items  controlled 
imder  this  entry.  (3)  Also  see 
ECCNs  6A205  and  6A995.  (4)  See 
ECCN  3B001  for  excimer  "lasers" 
specially  designed  for  lithography 
equipment.  (5)  "Lasers"  specially 
designed  or  prepared  for  use  in 
isotope  separation  are  subject  to  the 
export  licensing  authority  of  the 
Nuclear  Regulatory  Commission 
(see  10  CFR  part  110).  (6)  Shared 
aperture  optical  elements,  capable 
of  operating  in  "super-high  power 
laser"  applications,  are  subject  to 
the  export  licensing  authority  of  the 
U.S.  Department  of  State,  Office  of 
Defense  Trade  Controls  (see  22  CFR 
part  121). 

Related  Definitions:  *  *  * 

Items: 


122.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  and  Lasers,  ECCN  6A202  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

6A202    Photomultiplier  tubes  having 
both  of  the  following  characteristics 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Number 

Related  Controls:  See  ECCNs  6E001 

("development"),  6E002 

("production"),  and  6E201  ("use") 

for  technology  for  items  controlled 

under  this  entry. 
Related  Definitions:  N/A 
Items: 

a.  Photocathode  area  of  greater  than 
20  cm2;  and 

b.  Anode  pulse  rise  time  of  less  than 
1  ns. 

123.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  and  Lasers.  ECCN  6A203  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 
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6A203    Cameras  and  components, 
other  than  those  controlled  by  6A003, 
as  follows  (see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  and  components  in 
number;  parts  and  accessories  in  $ 
value 

Related  Controls:  (1)  See  ECCNs  6EOOI 
("development").  6E002 
("production"),  and  6E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see  ECCN 
6A003.a.2,  a.3,  and  a.4. 

Related  Definitions:  N/A 

Items: 

a.  Mechanical  rotating  mirror 
cameras,  as  follows,  and  specially 
designed  components  therefor: 

a.l.  Framing  cameras  with  recording 

rates  greater  than  225,000  frames 

per  second; 
a.2.  Streak  cameras  with  writing 

speeds  greater  than  0.5  mm  per 

microsecond; 

Note:  Components  of  cameras  controlled 
by  6A203.a  include  their  synchronizing 
electronics  units  and  rotor  assemblies 
consisting  of  turbines,  mirrors  and  bearings. 

b.  Electronic  streak  cameras, 
electronic  framing  cameras,  tubes 
and  devices,  as  follows: 

b.l.  Electronic  streak  cameras  capable 
of  50  ns  or  less  time  resolution; 

b.2.  Streak  tubes  for  cameras 
controlled  by  6A203.b.l; 

b.3.  Electronic  (or  electronically 
shuttered)  framing  cameras  capable 
of  50  ns  or  less  frame  exposure 
time; 

b.4.  Framing  tubes  and  solid-state 
imaging  devices  for  use  with 
cameras  controlled  by  6A203.b.3,  as 
follows: 

b.4.a.  Proximity  focused  image 
intensifier  tubes  having  the 
photocathode  deposited  on  a 
transparent  conductive  coating  to 
decrease  photocathode  sheet 
resistance; 

b.4.b.  Gated  silicon  intensifier  target 
(SIT)  videcon  tubes,  where  a  fast 
system  allows  gating  the 
photoelectrons  bom  the 
photocathode  before  they  impinge 
on  the  SIT  plate; 

b.4.c.  Kerr  or  Pockels  cell  electro- 
optical  shuttering; 

b.4.d.  Other  framing  tubes  and  solid- 
state  imaging  devices  having  a  fast- 
image  gating  time  of  less  than  50  ns 
specially  designed  for  cameras 
controlled  by  6A203.b.3. 

c.  Radiation-hardened  TV  cameras,  or 
lenses  therefor,  specially  designed 
or  rated  as  radiation  hardened  to 
withstand  a  total  radiation  dose 


greater  than  50  x  10^  Gy  (silicon)  (5 
X  10^  rad  (silicon))  without 
operational  degradation. 
Technical  Note:  The  term  Gy  (silicon) 
refers  to  the  energy  in  Joules  per 
kilogram  absorbed  by  an  unshielded 
silicon  sample  when  exposed  to 
ionizing  radiation. 

124.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  and  Lasers,  ECCN  6A205  is 
amended  by  revising  ECCN  heading  and 
the  List  of  Items  Controlled  to  read  as 
follows: 

6A205    "Lasers",  "laser"  ampUfiets  * 
and  oscillators,  other  than  those 
controlled  by  6A005  or  described  in 
OBOOl.g.5  or  h.6,  as  follows  (see  List  of 
Items  Controlled). 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 
accessories  in  $  value 

Related  Controls:  (1)  See  ECCNs  6E001 
("development"),  6E002 
("production"),  and  6E201  ("use") 
for  technology  for  items  controlled 
under  this  entry.  (2)  Also  see 
ECCNs  6A005  and  6A995.  (3) 
"Lasers"  specially  designed  or 
prepared  for  use  in  isotope 
separation  are  subject  to  the  export 
licensing  authority  of  the  Nuclear 
Regulatory  Commission  [see  10  CFR 
part  110). 

Related  Definitions:  N/A 

Items: 

a.  Argon  ion  "lasers"  having  both  of 
the  following  characteristics: 

a.l.  Operating  at  wavelengths  between 

400  run  and  515  run;  and 
a.2.  An  average  output  power  greater 

than  40  W; 

b.  Tunable  pulsed  single-mode  dye 
laser  oscillators  having  all  of  the 
following  characteristics: 

b.l.  Operating  at  wavelengths 
between  300  nm  and  800  run; 

b.2.  An  average  output  power  greater 
thanlW; 

b.3.  A  repetition  rate  greater  than  1 
kHz;  and 

b.4.  Pulse  width  less  than  100  ns; 

c.  Timable  pulsed  dye  laser  amplifiers 
and  oscillators  having  all  of  the 
following  characteristics: 

c.l.  Operating  at  wavelengths  between 

300  nm  and  800  nm; 
C.2.  An  average  output  power  greater 

than  30  W; 
C.3.  A  repetition  rate  greater  than  1 

kHz;  and 
C.4.  Pulse  width  less  than  100  ns; 

Note:  6A205.C  does  not  control  single 
mode  oscillators. 

d.  Pulsed  carbon  dioxide  "lasers" 


having  all  of  the  following 

characteristics: 
d.l.  Operating  at  wavelengths 

between  9,000  run  and  11,000  nm; 
d.2.  A  repetition  rate  greater  than  250 

Hz; 
d.3.  An  average  output  power  greater 

than  500  W;  and 
d.4.  Pulse  width  of  less  than  200  ns; 

e.  Para-hydrogen  Raman  shifters 
designed  to  operate  at  16 
micrometer  output  wavelength  and 
at  a  repetition  rate  greater  than  250 
Hz; 

f.  Pulse-excited,  Q-switched 
neodymium-doped  (other  than 
glass)  "lasers"  having  all  of  the 
following  characteristics: 

f.l.  An  output  wavelength  exceeding 
1,000  run,  but  not  exceeding  1,100 
nm; 
f.2.  A  pulse  duration  equal  to  or  more 

than  1  ns;  and 
f.3.  A  multiple-transverse  mode 
output  having  an  average  power 
exceeding  50  W. 
125.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6— Sensors  and  Lasers.  ECCN  6A225  is 
amended  by  revising  ECCN  heading  and 
the  List  of  Items  Controlled  to  read  as 
follows; 

6A225    Velocity  interferometers  for 
measuring  velocities  exceeding  1  km/s 
during  time  intervals  of  less  than  10 
microseconds. 


List  of  Items  Controlled 

Unit:  Equipment  in  number;  parts  and 

accessories  in  $  value 
Related  Controls:  See  ECCNs  6E001 

("development  ■),  6E002 

("production"),  and  6E201  ("use") 

for  technology  for  items  controlled 

under  this  entry. 
Related  Definitions:  N/A 
ECCN  Controls:  6A225  includes  velocity 

interferometers,  such  as  VISARs 

(Velocity  interferometer  systems  for 

any  reflector)  and  DLIs  (Doppler 

laser  interferometers). 
Items:  The  list  of  items  controlled  is 

contained  in  the  ECCN  heading. 

126.  hi  Supplement  No.  1  to  Part  774 
(the  Conunerce  Control  List),  Category 
6 — Sensors  and  Lasers,  ECCN  6A226  is 
amended  by  revising  the  Related 
Controls  paragraph  in  the  List  of  Items 
Controlled  to  read  as  follows: 

6A226    Pressure  sensors,  as  follows 
(see  List  of  Items  Controlled). 


List  of  Items  Controlled 

Unit:*  *  * 

Related  Controls:  See  ECCNs  6E001 
("development"),  6E002 
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("production"),  and  6E201  ("use") 
for  technology  for  items  controlled 
under  this  entry. 
Related  Definitions:  *  *  * 

Items: 

***** 

127.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6— Sensors  and  Lasers,  ECCN  6D001  is 
amended  by  revising  the  List  of  Items 
Controlled  to  read  as  follows: 

6D001    "Software"  specially  designed 
fi9r  the  "development"  or  "production" 
of  equiimieiit  controlled  by  6A004, 
6A005.  6A008  or  6B008. 


List  of  Items  Controlled 

Unit:  $  value 

Related  Controls:  See  ECCNs  6E001 

("development")  and  6E102  ("use") 
for  "technology"  for  items 
controlled  imder  this  entry. 

Related  Definitions:  N/A 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

128.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6 — Sensors  and  Lasers,  ECCN  6E001  is 
amended  by  revising  the  License 
Requirements  section  to  read  as  follows: 


6E001    "Technology"  according  to  the 
General  Technology  Note  for  the 
"development"  of  equipment,  materials 
or  "software"  controlled  by  6A  (except 
6A018,  6A991,  6A992,  6A994,  6A995, 
6A996,  6A997,  or  6A998),  6B  (except 
6B995),  6C  (except  6C992  or  6C994),  or 
6D  (except  6D991,  6D992,  or  6D993). 

License  Requirements 

Reason  for  Control:  NS.  MT.  NP.  RS,  CC, 

AT,  UN 


Control(s) 


NS  applies  to  'lechndogy" 
for  rtems  controlled  by 
6A001  to  6A008.  6B004 
to  6B008.  6C002  to 
6C005,  or  6D001  to 
6D003. 

MT  applies  to  'lechnology" 
for  items  controlled  by 
6A002,  6A007,  6A008, 
6A102,  6A107,  6A108. 
66008,68108,  6D001. 
6D002.  6D102or6D103 
for  MT  reasons. 

UP  applies  to  'lechnology" 
for  items  controlled  by 
6A003,  6A005,  6A202, 
6A203,  6A205,  6A225. 
6A226  or  6D001  for  NP 
reasons. 

RS  applies  to  "technology" 
for  equipment  controlled 
by  6A002  or  6A003  for 
RS  reasons. 

CC  applies  to  "lechnology" 
for  equipment  controlled 
by  6A002  for  CC  rea- 
sons. 

AT  applies  to  entire  entry  .. 

UN  applies  to  'lechnology" 
for  equipment  controlled 
by  6A002  or  6A003  for 
UN  reasons. 


Country  Chart 


NS  Column  1 . 


MT  Column  1 . 


NP  Column  1. 


RS  Column  1 . 


CC  Column  1 . 


AT  Column  1 . 

Rwanda:  Fed- 
eral Republic 
of  Yugoslavia 
(Serbia  and 
Montenegro). 


License  Requirement  Notes:  See 
§  743.1  of  the  EAR  for  reporting 
requirements  for  exports  under  License 
Exceptions. 

***** 

129.  In  Supplement  No.  1  to  Part  774 
(the  Commerce  Control  List),  Category 
6— Sensors  and  Lasers,  ECCN  6E201  is 
amended  by  revising  the  ECCN  heading 
and  the  List  of  Items  Controlled  to  read 
as  follows: 

6E201    "Technology"  according  to  the 
General  Technology  Note  for  the  "use" 
of  equipment  controlled  by  6A003.a.2. 
6A003.a.3,  6A003.a.4,  6A005.a.l.c, 
6A005.a.2.a,  6A005.a.4.c,  6A005.a.6, 
eA005.c.l.b,  6A005.c.2.b.2.a, 
6A005.c.2.b.2.b,  6A005.C.2.C.2,  or 
6A005.d.2.c.,  6A202,  6A203.  6A205, 
6A225  or  6A226. 


List  of  Items  Controlled 

Unit:  W  A 

Related  Controls:  N/A 

Related  Definitions:  N/A 

ECCN  Controls:  This  entry  only  controls 
"technology"  for  "lasers"  in  6A005 
that  are  controlled  for  NP  reasons. 

Items:  The  list  of  items  controlled  is 
contained  in  the  ECCN  heading. 

Dated:  August  16,  2002. 
James  J.  Jochum, 
Assistant  Secretary  for  Export 
Administra  tion . 

[FR  Doc.  02-21595  Filed  8-28-02;  8:45  ajn] 
BMJJNG  CODE  3S10-43-P 
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Part  IV 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldtlfe  Service 
50  CFR  Part  20 

RIN  101ft-AI30 

Migratory  Bird  Hunting;  Early  Seasons 
and  Bag  and  Possession  Limits  for 
Certain  Migratory  Ganw  Birds  In  the 
Contiguoi^  United  States,  Alaska, 
Havnii,  Puerto  Rico,  and  the  Virgin 
Islands 

agency:  Fish  and  Wildlife  Service. 

hiterior. 

ACTION:  Final  rule. 

summary:  This  rule  prescribes  the 
hunting  seasons,  horns,  areas,  and  daily 
bag  and  possession  limits  of  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  common 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
migratory  game  birds  in  Alaska.  Hawaii. 
Puerto  Rico,  and  the  Virgin  Islands;  and 
some  extended  falconry  seasons.  Taking 
of  migratory  birds  is  prohibited  unless 
specifically  provided  for  by  annual 
regulations.  This  rule  permits  taking  of 
designated  species  d\iring  the  2002-03 
season. 

DATES:  This  rule  is  effective  on 
September  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  J.  Blohm.  Acting  Chief,  or  Ron 
W.  Kokel,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service.  (703)  358-1714. 
SUPPLEMENTARY  INFORMATION: 

EegalatieiM  Schedule  finr  2002 

On  March  19,  2002.  we  pubUshed  in 
the  Federal  Register  (67  FR  12501)  a 
proposal  to  amend  50  CFR  part  20.  The 
proposal  provided  a  background  and 
overview  of  the  migratc»y  hiid  himting 
regulations  process,  and  dealt  with  the 
establishment  of  seasons,  limits,  the 
proposed  regiilatory  altonatives  for  the 
2002-03  dude  hunting  season,  and  other 
regulations  for  aiigratcHy  game  birds 
under  §§20.101  through  20.107,  20.109, 
and  20.110  of  subpart  K.  On  June  11, 
2002.  we  published  in  the  FedCTid 
Rufirtei  (67  FR  40128)  a  second 
document  providing  supplemental 
proposals  for  early-  and  late-season 
migratMy  Iwd  hunting  regulations 
firameworks  and  the  proposed  regulatory 
ahematives  for  the  2002-03  duck 
hunting  season.  The  June  11    . 
supplement  also  provided  detailed 
information  on  the  2002-03  regulatory 
schedule  and  annoimced  the  Service 


Migratory  Bird  Regulations  Committee 
(SRC)  and  Flyway  Council  meetings. 

On  June  1^20,  we  held  open 
meetings  with  the  Fl3nYay  Coimcil 
Consultants  at  which  the  participants 
reviewed  information  on  the  current 
status  of  migratory  shore  and  upland 
game  birds  and  developed 
recommendations  for  the  2002-03 
regulations  for  these  species  plus 
regulations  for  migratory  game  birds  in 
Alaska,  Puerto  Rico,  and  die  Virgin 
Islands,  special  September  waterfowl 
seasons  in  designated  States,  special  sea 
duck  seasons  in  the  Atlantic  Flyway. 
and  extended  falconry  seasons.  In 
addition,  we  reviewed  and  discussed 
preliminary  information  on  the  status  of 
waterfowl  as  it  relates  to  the 
development  and  selection  of  the 
regulatory  packages  for  the  2002-03 
regular  waterfowl  seasons.  On  July  17. 
we  published  in  the  Federal  Register 
(67  FR  47224)  a  third  document 
specifically  dealing  with  the  proposed 
frameworks  for  early-season  regulations 
and  the  final  regulatory  alternatives  for 
the  2002-03  duck  hunting  season. 

On  July  31  and  August  1,  2002,  we 
held  open  meetings  with  the  Flyway 
Coimcil  Consultants  at  which  the 
participants  reviewed  the  status  of 
waterfowl  and  developed 
recommendations  for  the  2002-03 
regulations  for  these  species.  Proposed 
himting  regulations  were  discussed  for 
late  seasons.  We  published  proposed 
frameworks  for  the  2002-03  late-season 
migratory  bird  hunting  regulations  on 
August  16,  2002,  in  the  Federal  Register 
(67  FR  53690).  On  August  23,  2002,  we 
published  a  fifth  document  in  the 
Federal  Register  (67  FR  54702)  which 
contained  final  frameworks  for  early 
migratory  bird  hunting  seasons  from 
which  wildlife  conservation  agency 
officials  from  the  States,  Puerto  Rico, 
and  the  Virgin  Islands  selected  early- 
season  hunting  dates,  hours,  areas,  and 
limits. 

The  final  rule  described  here  is  the 
sixth  in  the  series  of  proposed, 
supplemental,  and  final  rulemaking 
dociunents  for  migratory  gsaae  bird 
huntiDg  regulations  and  deals 
specifically  with  amending  subpart  K  of 
50  CFR  part  20.  It  sets  himting  seasons, 
hours,  areas,  and  Limits  iat  mourning, 
white-winged,  and  white-tipped  doves; 
band-tailed  pigeons;  rails;  moorhens 
and  gallinules;  woodcock;  conunon 
snipe;  sandhill  cranes;  sea  ducks;  early 
(September)  waterfowl  seasons; 
mourning  doves  in  Hawaii;  migratory 
game  birds  in  Alaska,  Puerto  Rico,  and 
the  Virgin  Islands;  youth  waterfowl 
himting  day;  and  some  extended 
falconry  seasons. 


NEPA  Coiisideration 

NEPA  considerations  are  covered  by 
the  programmatic  document,  "Final 
Supplemental  Enviroiunental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (FSES  88- 
14),"  filed  with  the  Environmental 
Protection  Agency  on  Jime  9, 1988.  We 
published  a  Notice  of  Availability  in  the 
Federal  Register  on  June  16, 1988  (53 
FR  22582).  We  published  our  Record  of 
Decision  on  August  18. 1988  (53  FR 
31341).  Copies  are  available  from  the 
address  indicated  under  the  caption 
ADDRESSES. 

Endangered  Species  Act  Consideration 

Section  7  of  the  Endangered  Species 
Act.  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884).  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
pro^Bms  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *  *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  *" 
Consequently,  we  conducted  formal 
consultations  to  ensure  that  actions 
resulting  firom  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  moclification  of  then  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  concluded  that 
the  r^ulations  are  not  likely  to 
adversely  affect  any  endangered  or 
threatened  species.  Additionally,  these 
findings  may  have  caused  modification 
of  some  regulatory  measures  previously 
proposed  and  the  final  fitmieworks 
reflect  any  such  modifications.  Our 
biological  opinions  resulting  from  this 
Section  7  consultation  are  public 
documents  available  for  public 
inspection  at  the  address  indicated 
under  the  caption  ADDRESSES. 

ExecHlive  Order  12S66 

This  rule  was  reviewed  by  the  Office 
of  Management  and  Budget  (OMB).  The 
migratory  bird  hunting  regulations  are 
economically  significant  and  are 
annually  reviewed  by  OMB  under 
Executive  Order  12866.  As  such,  a  cost/ 
benefit  analysis  was  prepared  in  1998 
and  is  further  discussed  below  under 
the  heading  Regulatory  Flexibility  Act. 
Copies  of  the  cost/benefit  analysis  are 
available  upon  request  from  the  address 
indicated  under  the  caption  ADDRESSES. 
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Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
niunbers  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  aimual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  documented  the 
significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  hunter  expenditures  for  migratory 
game  bird  hunting  is  the  National 
Hunting  and  Fishing  Survey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Himting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns,  from  which  it 
was  estimated  that  migratory  bird 
hunters  would  spend  between  $429 
million  and  $1,084  billion  at  small 
businesses  in  1998.  Copies  of  the 
Analysis  are  available  upon  request 
from  the  address  indicated  under  the 
caption  ADDRESSES. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2).  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  aimual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808(1). 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  Subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 
requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  control  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
control  number  1018-0023  (expires  7/ 
31/2003).  The  information  from  this 
survey  is  used  to  estimate  the 


magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 

Unfimded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  rule  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
rule,  has  determined  that  this  rule  will 
not  unduly  burden  the  judicial  system 
and  meets  the  requirements  of  sections 
3(a)  and  3(b)(2)  of  Executive  Order 
12988. 

Taldngs  Implicatipn  Assessment 

In  accordance  with  Executive  Order 
12630.  this  rule,  authorized  by  the 
Migratory  Bird  Treaty  Act,  does  not 
have  significant  takings  implications 
and  does  not  affect  any  constitutionally 
protected  property  rights.  This  rule  will 
not  result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulatory  taking  of  any 
property.  In  fact,  this  rule  will  allow 
hunters  to  exercise  otherwise 
unavailable  privileges,  and,  therefore, 
reduces  restrictions  on  the  use  of  private 
and  public  property. 

Federalism  Effects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal 
Government  has  been  given 
responsibility  over  these  species  by  the 
Migratory  Bird  Treaty  Act.  We  annually 
prescribe  frameworks  from  which  the 
States  make  selections  and  employ 
guidelines  to  estabUsh  special 
regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 


they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132. 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994. 
"Govemment-to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951).  Executive 
Order  13175,  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects. 

Energy  Effects — Executive  Order  13211 

On  May  18.  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
rule  is  a  significant  regulaton*'  action 
under  Executive  Order  12866,  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Regulations  Promulgation 

The  rulemaking  process  for  migratory 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  preliminary  proposed 
rulemaking  was  published,  we 
established  what  we  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  we  recognized 
that  when  the  conunent  period  closed, 
time  would  be  of  the  essence.  That  is, 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  States  would  have 
insufficient  time  to  implement  their 
selected  season  dates  and  limits  and 
start  their  seasons  in  a  timely  manner. 

We  therefore  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  regulations 
will,  therefore,  take  effect  immediately 
upon  publication.  Accordingly,  with 
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each  conservation  agency  having  had  an 
opportunity  to  participate  in  selecting 
the  hunting  seasons  desired  for  its  State 
or  Territory  on  those  species  of 
migratory  birds  for  which  open  seasons 
are  now  prescribed,  and  consideration 
having  been  given  to  all  other  relevant 
matters  presented,  certain  sections  of 
title  50,  chapter  I,  subchapter  B,  part  20, 
subpart  K,  are  hereby  amended  as  set 
forth  below. 


List  of  Subiects  in  50  CFR  Part  20 

Exports.  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Dated:  August  22.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

PART  20— {AMENDED] 

For  the  reasons  set  out  in  the 
preamble,  title  50,  chapter  I,  subchapter 


B,  Part  20,  subpart  K  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

1.  The  authority  citation  for  Part  20 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j.  Pub.  L.  106-108. 
BILUNG  CODE  431.0-65-P 
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Note  -  The  following  annual  hunting  regulations  provided  for  by  §§20.101  through  20.106  and  20.109  of 
50  CFR  20  wM  not  appear  in  the  Code  of  Federal  Regulations  because  of  their  seasonal  nature. 

2.   Section  20.1 01  is  revised  to  read  as  follows: 

§20.101  Seasons,  limits,  and  ahootinQ  houre  for  Puerto  Rico  and  the  Viroin  Islands. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting, 
respective  open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession 
limits  for  the  species  designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset. 

CHECK  COMMONWEALTH  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL 
RESTRICTIONS. 


(a)   Puerto  Rico 

Limits 

Season  Dates 

Bag 

Possession 

Doves  and  Pigeons 

Zenaida,  white-winged. 

and  nrK>urning  doves 

Sept.  7-Nov.  4 

10 

10 

Scaly-naped  pigeons 

Sept.  7-Nov.  4 

5 

5 

Ducks 

Nov.  9-Dec.  6  & 

6 

12 

Jan.  11 -Jan.  27 

6 

12 

Coitwnon  Moorhens 

Nov.  9-Dec.  6  & 

6 

12 

Jan.  11 -Jan.  27 

6 

12 

Common  Snipe 

Nov.  9-Dec.  1 6  & 

8 

16 

Jan.  1 1-Jan.  27 

8 

16 

Restrictions:   In  Puerto  Rico,  the  season  is  closed  on  the  ruddy  duck,  white-cheeked  pintail.  West  Indian 
whistling  duck,  fulvous  whistling  duck,  masked  duck,  purple  gallinule,  Anr>erican  coot,  and  Caribbean 
coot,  white-crowned  pigeon  and  plain  pigeon.   Hunting  is  closed  in  the  area  known  as  Cano  Tiburones. 

Closad  Areas:   Closed  areas  are  described  in  the  August  23,  2002,  Federal  Register  (67  FR  54702). 

(b)   Virgin  Islands 


Season  Dates 


Limits 
Bag  Possession 


Zenaida  doves 
Ducks 


Sept.  1-Sept.  30 
CLOSED 


10 


10 
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Restrictions:  In  the  Virgin  Islands,  the  seasons  are  closed  for  ground  or  quail  doves,  pigeons,  ruddy  duck, 
white-cheeked  pintail.  West  Indian  whistling  duck,  fulvous  whistling  duck,  masked  duck,  and  purple 
gallinule. 

Closed  Areas:  Ruth  Cay,  just  south  of  St.  Croix,  is  closed  to  the  hunting  of  migratory  garne  birds. 


3.   Section  20.102  is  revised  to  read  as"  follows: 

120.102  Seasons.  limHs.  and  shootinQ  hours  for  Alaska. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting, 
respective  open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession 
limits  for  the  species  designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset.  Area  descriptions  were 
published  in  the  August  23,  2002,  Federal  Register  (67  FR  54702). 

CHECK  STATE  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 


Area  Seasons 


Dates 


North  Zone 

Gulf  Coast  Zone 

Southeast  Zone 

Pribilof  &  Aleutian  Islands  Zone 

Kodiak  Zone 


Sept.  1-Dec.  16 
Sept.  1-Dec.  16 
Sept.  1-Dec.  16 
Oct.  8-Jan.  22 
Oct.  8-Jan.  22 


Area 


Dark  Light 

Ducksd)       Geese(2)(3)  Geese  (2)  Brant 


Common    Sandhill 
Snipe     Cranes(4) 


North  Zone  1 

10-30 

4-8 

3-6 

2-4 

8-16 

3-6 

Gulf  Coast  Zone 

8-24 

4-8 

3-6 

2-4 

8-16 

2-4 

Southeast  Zone 

7-21 

4-8 

3-6 

2-4 

8-16 

2-4 

Pribilof  and  Aleutian 

Islands  Zone 

7-21 

4-8 

3-6 

2-4 

8-16 

2-4 

Kodiak  Zone 

7-21 

4-8 

3-6 

2-4 

8-16 

2-4 

(1)  In  State  Game  Management  Units  (Units)  1-26,  the  basic  duck  bag  limits  may  include  no  more  than  1 
canvasback  daily  and  3  in  possession,  arKi  may  not  include  sea  ducks.   In  addition  to  the  basic  duck 
limits,  sea  duck  limits  of  1 0  daily,  20  in  possession,  singly  or  in  the  aggregate,  including  no  more  than  6 
each  of  either  hariequin  or  long-taiied  ducks,  are  allowed.   Sea  ducks  include  scoters,  common  and  king 
eiders,  harlequin  ducks,  long-tailed  ducks,  and  common  and  red-breasted  mergansers.  The  season  for 
SteHer's  and  spectacled  eiders  is  closed  statewide. 

(2)  Dark  geese  include  Canada  and  white-fronted  geese.   Light  geese  include  snow  geese  and  Ross' 
geese.   Separate  limits  apply  to  brant.   The  season  for  emperor  geese  is  closed  Statewide. 

(3)  In  Units  5  and  6,  the  taking  of  Canada  geese  is  only  permitted  from  September  28  through 
December  1 6.  In  the  Middleton  Island  portion  of  Unit  6,  the  taking  of  Canada  geese  is  by  special  permit 
only,  with  a  daily  bag  and  possession  limit  of  1 .   In  Unit  9(D)  and  the  Unimak  Island  portion  of  Unit  10, 
the  limits  for  dark  geese  are  6  daily  and  1 2  in  possession.   In  Unit  10  (except  Unimak  Island)  the  season 
for  Canada  geese  is  closed. 

(4)  In  Unit  1 7,  the  daily  bag  limit  for  sandhill  cranes  is  2  and  the  possession  limit  is  4. 


Falconry:  The  total  combined  bag  and  possession  limit  for  migratory  game  birds  taken  with  the  use  of  a 
falcon  under  a  falconry  permit  is  3  per  day,  6  in  possession,  and  may  not  exceed  a  more  restrictive  limit 
for  any  species  listed  in  this  subsection. 

Special  Tundra  Swan  Season:   In  Units  18,  22,  and  23,  there  will  be  a  tundra  swan  season  from 
September  1  through  October  31  with  a  season  limit  of  3  tundra  swans  per  hunter.   This  season  is  by 
registration  permit  only;  hunters  will  be  issued  1  permit  allowing  the  take  of  up  to  3  tundra  swans. 
Hunters  will  be  required  to  file  a  harvest  report  after  the  season  is  completed.   Up  to  500  permits  may 
be  issued  in  Unit  18  and  300  permits  each  in  Units  22  and  23.   In  Unit  17,  there  will  be  an  experimental 
tundra  swan  season  from  September  1  through  October  31 ,  with  a  season  limit  of  3  tundra  swans  per 
hunter.  This  season  is  by  registration  permit  only;  hunters  will  be  issued  1  permit  allowing  the  take  of  up 
to  3  tundra  swans.   Hunters  will  be  required  to  file  a  harvest  report  after  the  season  is  completed.  Up  to 
200  permits  may  be  issued.   Evaluation  of  experimental  seasons  must  adhere  to  guidelines  described  in 
the  Pacific  Flyway  Management  Plan  for  the  Western  Population  of  Tundra  Swans. 


4.   Section  20.103  is  revised  to  read  as  follows: 

§20.103  Seasons,  limits,  and  shooting  hours  for  doves  and  oioeons. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting, 
respective  open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession 
limits  for  the  species  designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset  except  as  otherwise  noted. 
Area  descriptions  were  published  in  the  August  23,  2002,  Federal  Register  (67  FR  54702). 

CHECK  STATE  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 
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(a)   Doves 

Note:   Unless  otherwise  specified,  the  seasons  listed  below  are  for  mourning  doves  only. 


Season  Dates 


EASTERN  MANAGEMENT  UNIT 

Alabama 
North  Zone 

1 2  noon  to  sunset  Sept.  7  only 

1  /2  hour  before  sunrise 


to  sunset 

South  Zone 

1 2  noon  to  sunset 


Delaware 

1 2  noon  to  sunset 
1 12  hour  before  sunrise 
to  sunset 


Sept.  8-Oct.  20  & 
Dec.  21 -Jan.  5 

Oct.  5-Nov.  24  & 
Dec.  21 -Jan.  8 


Sept.  2-Sept.  21 

Oct.  21 -Nov.  2  & 
Dec.  9-Jan.  14 


Florida  (1) 

1 2  noon  to  sunset 
1  /2  hour  before  sunrise 
to  sunset 


Georgia 
Zone  1 

1 2  noon  to  sunset 
1  /2  hour  before  sunrise 
to  sunset 


Zone  2 

1 2  noon  to  sunset 
1 12  hour  before  sunrise 
to  sunset 


Oct.  5-Oct.  28 


Nov. 
Dec. 


16-Dec.  1  & 
14-Jan.  12 


Illinois 

sunrise  to  sunset 


Indiana 


Sept.  7  only 

Sept.  8-Oct.  6  & 
Nov.  28-Nov.  30  & 
Dec.  10-Jan.  15 

Sept.  28  only 

Sept.  29-Oct.  27  & 
Nov.  28-Nov.  30  & 
Dec.  10-Jan.  15 


Sept.  1  -Oct.  1 4  & 
Nov.  2-Nov.  1 7 

Sept.  1-Oct.  16  & 
Nov.  8-Nov.  1 7  & 
Nov.  28-Dec.  1 


Limits 
Bag  Possession 


15 


15 

12 
12 


12 

12 
12 


12 

12 
12 


12 


12 


15 


15 

12 
12 


24 

24 
24 


24 

24 
24 


24 


12 

24 

12 

24 

12 

24 

24 


12 

24 

12 

24 

12 

24 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 
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Limits 
Season  Dates                                      Bag               Possession 

Kentucky 

1 1  a.m.  to  sunset 

1  /2  hour  before  sunrise 
to  sunset 

Louisiana 

1 2  noon  to  sunset 


1  /2  hour  before  sunrise 
to  sunset 


Maryland 

1 2  noon  to  sunset 
1  /2  hour  before  sunrise 
to  sunset 


Mississippi 


North  Carolina 

1 2  noon  to  sunset 
1  /2  hour  before  sunrise 
to  sunset 


Ohio 


Pennsylvania 

1 2  noon  to  sunset 


Rhode  Island 

1 2  noon  to  sunset 
1  /2  hour  before  sunrise 
to  sunset 


Sept.  1-Oct.  24 
Nov.  28-Dec.  3 


Sept.  7-Sept.  8  & 
Oct.  1 2-Oct.  1 3  & 
Dec.  21 -Dec.  22 

Sept.  9-Sept.  1 5  & 
Oct.  14-Nov.  24  & 
Dec.  23-Jan.  6 


Sept.  2-Oct.  1 9 

Nov.  11 -Nov.  16  & 
Dec.  21 -Jan.  4 

Sept.  1  -Sept.  22  & 
Oct.  1 2-Nov.  3  & 
Dec.  28-Jan.  1 1 


Sept.  2-Sept.  8 

Sept.  9-Oct.  5  & 
Nov.  25-Nov.  30  & 
Dec.  17-Jan.  15 

Sept.  1-Oct.  20  & 
Ndv.  21 -Nov.  30 


Sept.  2-Oct.  5  & 
Nov.  2-Nov.  30  & 
Dec.  26-Jan.  1 


Sept.  25-Oct.  1 2 

Oct.  1 9-Nov.  24  & 
Jan.  1-Jan.  15 


15 


15 


12 


12 

12 
12 


30 


30 


12 

24 

12 

24 

12 

24 

12 

24 

12 

24 

12 

24 

24 


12 

24 

12 

24 

15 

30 

15 

30 

15 

30 

12 

24 

12 

24 

12 

24 

15 

30 

15 

30 

12 

24 

12 

24 

12 

24 

24 

24 
24 
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Limits 

1 

Season  Dates 

Bag 

Possession 

South  Cgrplina 

1 2  noon  to  sunset 

Sept.  2-Sept.  7 

12 

24 

1 12  hour  before  sunrise 

to  sunset 

Sept.  8-Oct.  5  & 

12 

24 

Nov.  23-Nov.  30  & 

12 

24 

• 

Dec.  19-Jan.  15 

12 

24 

Tennessee 

1 

1 2  noon  to  sunset 

Sept.  2  only 

15 

30 

1/2  hoi 

jr  before  sunrise 

to 

sunset 

Sept.  3-Sept.  27  & 

15 

30 

Oct.  1 2-Oct.  27  & 

15 

30 

■■ 

Dec.  21 -Jan.  7 

15 

30 

Virqinia 

- 

1 2  noon  to  sunset 

Sept.  2-Sept.  28 

12 

24 

1  /2  hour  before  sunrise 

to  sunset 

Oct.  9-Nov.  9  & 

12 

24 

1 

Jan.  1-Jan.  1 1 

12 

24 

West  Virqinig 

1 2  noon  to  sunset 

Sept.  2  only 

"    12 

24 

1  /2  hour  before  sunrise 

to  sunset 

Sept.  3-Oct.  5  & 

12 

24 

Oct.  28-Nov.  9  & 

12 

24 

Dec.  13-Jan.  4 

12 

24 

Wisconsin  Sept.  1-Oct.  30 


CENTRAL  MANAGEMENT  UNIT 

Arkansas 

Sept.  1  -Sept.  23  & 

Oct.  5-Oct.  20  & 

( 

Dec.  14- Jan.  3 

Colorado 

Sept.  1-Oct.  30 

Kansas 

Sept.  1  -Oct.  27 

Nov.  9-Nov.  1 1 

Missouri  (2) 

Sept.  1-Nov.  9 

Montana 

Sept.  1-Oct.  30 

Nebraska 

Sept.  1  -Oct.  30 

New  Mexico  13) 

North  Zone 
South  Zone 


Sept.  1-Oct.  30 
Sept.  1-Sept.  30  & 
Dec.  1-Dec.  30 


15 


30 


15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 

12 

24 

15 

30 

15 

30 

15 

30 

15 

30 

15 

30 
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Season  Dates 


Limits 
Bag  Possession 


North  Dakota 

Oklahoma 

South  Dakota  (4) 

Texas  (5) 
North  Zone 
Central  Zone 

South  Zone 
Special  Area 

(Special  Season) 
1 2  noon  to  sunset 

Remainder  of  the 
South  Zone 


Sept.  1-Oct.  27 
Sept.  I.-Oct.  30 
Sept.  1-Oct.  18 


Sept.  1-Oct.  30 
Sept.  1  -Oct.  29  & 
Dec.  26- Jan.  5 

Sept.  20-Nov.  3  & 
Dec.  21 -Jan.  10 

Sept.  7  Sept.  8  & 
Sept.  14-Sept.  15 

Sept.  20-Nov.  3  & 
Dec.  21 -Jan.  14 


Wyoming  Sept.  1-Oct.  30 

WESTERN  MANAGEMENT  UNIT 


Arizona  (6) 

Sept.  1  -Sept.  1 5  & 

Nov.  22-Jan.  5 

California  (7) 

Sept.  1  -Sept.  1 5  & 

Nov.  9-Dec.  23 

Idaho 

Sept.  1-Sept.  30 

Nevada (7) 

Sept.  1-Sept.  30 

Oreoon 

Sept.  1-Sept.  30 

Utah 

Sept.  2-Sept.  30 

Washinoton 

Sept.  1-S€»pt.  15 

OTHER  POPULATIONS 

Hawaii  (8) 

Nov.  2-Dec.  1  & 

Dec.  7-Dec.  29  & 

Jan.  1-Jan.  20 

15 

30 

15 

30 

15 

30 

15 

30 

12 

24 

12 

24 

12 

24 

12 

24 

10 

-     20 

10 

20 

12 

24 

12 

24 

15 


30 


10 

20 

10 

20 

10 

20 

10 

20 

10 

20 

10 

20 

10 

20 

10 

20 

10 

20 

10 

10 

10 

10 

10 

10 
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(1 )  In  Florida,  the  daily  bag  limit  is  1 2  mourning  and  white-winged  doves  in  the  aggregate,  of  which  not 
more  than  4  may  be  white-winged  doves.  The  possession  limit  is  twice  the  daily  bag  limit. 

(2)  In  Missouri,  the  daily  bag  limit  is  1 2  and  the  possession  limit  is  24  mourning  and  white-winged  doves 
in  the  aggregate. 

(3)  In  New  Mexico,  the  daily  bag  limit  is  1 5  and  the  possession  limit  is  30  mouming  and  white-winged 
doves  in  the  aggregate. 

(4)  In  South  Dakota,  shooting  hours  are  from  sunrise  to  sunset. 

(5)  In  Texas,  the  daily  bag  limit  is  1 5  mourning,  white-winged,  and  white-tipped  doves  in  the  aggregate, 
of  which  no  more  than  2  may  be  white-tipped  doves.   Possession  limits  are  twice  the  daily  bag  limit. 
During  the  special  season  in  the  Special  White-winged  Dove  Area  of  the  South  Zone,  the  daily  bag  limit  is 
10  mouming,  white-winged,  and  white-tipped  doves  in  the  aggregate,  of  which  no  more  than  5  may  be 
mouming  doves  and  2  may  be  white-tipped  doves.   Possession  limits  are  twice  the  daily  bag  limit. 

.(6)   In  Arizona,  during  September  1  through  1 5,  the  daily  bag  limit  is  10  mourning  and  white-winged 
doves  in  the  aggregate,  of  which  no  more  than  6  may  be  white-winged  doves.   During  November  22 
through  January  5,  the  daily  bag  limit  is  10  mourning  doves.   The  possession  limit  is  twice  the  daily  bag 
limit.   See  State  regulations  for  restrictive  shooting  hours  in  certain  areas. 

I 

(7)  In  the  areas  of  California  and  Nevada  open  to  white-winged  dove  hunting,  the  daily  bag  limit  is  1 0 
and  the  possession  limit  is  20  mourning  and  white-winged  doves  in  the  aggregate. 

(8)  In  Hawaii,  the  season  is  only  open  on  the  island  of  Hawaii.  The  daily  bag  and  possession  limits  are  1 0 
mourning  doves,  spotted  doves  and  chestnut-bellied  sandgrouse  in  the  aggregate.   Shooting  hours  are 
from  one-half  hour  before  sunrise  through  one-half  hour  after  sunset.   Hunting  is  permitted  only  on 
weekends  and  State  holidays. 

(b)  Band-tailed  Pigeons 


Season  Dates 


Limits 


Bag 


Possession 


Arizona 

California 
North  Zone 
South  Zone 

Colorado 

New  Mexico 
North  Zone 

South  Zone 

Oregon 

Utah 

Washington 


Sept.  27-Oct.  7 


Sept.  21 -Sept.  29 
Dec.  21 -Dec.  29 

Sept.  1  -Sept.  30 


Sept.  1-Sept.  20 
Oct.  1-Oct.  20 
Sept.  1 5-Sept.  23 
Sept.  2-Sept.  30 
Sept.  1 5-Sept.  23 


2 
2 


10 


4 
4 

10 


5 

10 

5 

10 

2 

4 

5 

10 

2 

4 
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5.  Section  20.104  is  revised  to  read  as  follows: 

§20.104  Seasons,  limits,  and  shooting  hourt  for  rags,  woodcock,  and  common  snioa. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession  limits  for  the  species 
designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset  except  as  otherwise  noted.   Area 
descriptions  were  published  in  the  August  23,  2002,  Federal  Register  (67  FR  54702). 

CHECK  STATE  REGUI^TIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 

Note:   States  with  deferred  seasons  may  select  those  seasons  at  the  same  time  they  select  waterfowl  seasons  in 
August.   Consult  late-season  regulations  for  further  information. 


Sora  and  Virginia 

Clapper  and  King 

Woodcock 

Common  Snipe 

Rails 

Rails 

Daily  bag  limit 

25(1) 

15(2) 

3 

8 

Possession  limit 

25(1) 

30(2) 

6 

16 

ATLANTIC  FLYWAY 

Connecticut  (31 

Sept.  3-Nov.  4 

Sept.  3-Nov.  4 

Oct.  26-Nov.  23 

Oct.  26-Nov.  23 

Delaware 

Sept.  2-Nov.  9 

Sept.  2-Nov.  9 

Nov.  25-Dec.  14  & 
Dec.  19-Dec.  28 

Nov.  25-Jan.31 

Florida 

Sept.  1  -Nov.  9 

Sept.  1  -Nov.  9 

Dec.  21 -Jan.  19 

Nov.  1-Feb.  15 

Georgia 

Sept.  7-Nov.  1 5 

Sept.  7-Nov.  1 5 

Dec.  21 -Jan.  19 

Nov.  15-Feb.  28 

Maine 

Sept.  2-Nov.  9 

Closed 

Deferred 

Sept.  2-Dec.  14 

Marvland 

Sept.  2-Nov.  9 

Sept.  2-Nov.  9 

Oct.  26-Nov.  1 6  & 
Jan.  1 1-Jan.  18 

Sept.  20-Nov.  29  & 
Dec.  16- Jan.  20 

Massachusetts  (4) 

Sept.  2-Nov.  9 

Closed 

Deferred 

Sept.  2-Dec.  14 

New  Hamoshire 

Closed 

Closed 

Oct.  1  -Oct.  30 

Sept.  1 5-Oct.  30 

New  Jersev  (5) 

North  Zone 

Sept.  2-Nov.  9 

Sept.  2-Nov.  9 

Oct.  1 7^Nov.  9 

Sept.  20- Jan.  4  ■- 

South  Zone 

Sept.  2-Nov.  9 

Sept.  2-Nov.  9 

Nov.  1 6-Nov.  30  & 
Dec.  23-Dec.  31 

Sept.  20-Jan.  4 

New  York  (6) 

Sept.  1  -Nov.  9 

Closed 

Oct.  6-Nov.  4 

Sept.  1  -Nov.  9 

North  Carolina 

Sept.  2-Nov.  9 

Sept.  2-Nov.  9 

Dec.  17-Jan.  15 

Nov.  14-Feb.  28 

Pennsylvania 

Sept.  2-Nov.  9 

Closed 

Oct.  19-Nov.  16 

Oct.  19-Nov.  23 
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Sora  and  Virginia 
Rails 

Clapper  and  King 
Rails 

Woodcock 

Common  Snipe 

Rhode  Island  (7) 

Sept.  7-Nov.  1 5 

Sept.  7-Nov.  1 5 

Nov.  7-Dec.  6 

Sept.  7-Nov.  1 5 

South  Carolina 

Sept.  7-Sept.  1 2  & 
Oct.  5-Dec.  7 

.Sept.  7-Sept.  1 2  & 
Oct.  5-Dec.  7 

Jan.  2- Jan.  31 

Nov.  14-Feb.  28 

Vermont 

Closed 

Closed 

Deferred 

Deferred 

Virainia 

Sept.  9-Nov.  16 

Sept.  9-Nov.  1 6 

Nov.  2-Nov.  16  & 
Dec.  21 -Jan.  4 

Oct.  9-Oct.  1 2  & 
Oct.  21 -Jan.  31 

West  Virainia 

Sept.  2-Nov.  9 

Closed 

Oct.  25-Nov.  23 

Sept.  2-Dec.  1 4 

MISSISSIPPI  FLYWAY 

Alabama  (8) 

Sept.  14-Sept.  22  & 
Nov.  21 -Jan.  20 

Sept.  1 4-Sept.  22  & 
Nov.  21 -Jan.  20 

Dec.  18-Jan.  31 

Nov.  14-Feb.  28 

Arkansas 

Sept.  1  -Nov.  9 

Closed 

Nov.  9-Dec.  8  & 
Dec.  28-Jan.  1 1 

Nov.  2-Feb.  1 6 

lllinpis  (9) 

Sept.  7-Nov.  1 5 

Closed 

Oct.  1 9-Dec.  2 

Sept.  7-Dec.  22 

Indiana  (10) 

Sept.  1  -Nov.  9 

Closed 

Oct.  4-Nov.  1 7 

Sept.  1-Dec.  16 

Iowa  (11) 

Sept.  7-Nov.  15 

Closed 

Oct.  5-Nov.  18 

Sept.  7-Nov.  30 

Kentucky 

Sept.  1-Nov.  9 

Closed 

Oct.  1 9-Dec.  2 

Sept.  18-Nov.  3& 
Nov.  28-Jan.  26 

Louisiana  (12) 

Sept.  21 -Sept.  29 

Sept.  21 -Sept.  29 

Dec.  18-Jan.  31 

Deferred 

Michioan  (13) 

Sept.  15-Nov.  14 

Closed 

Sept.  2 1-Nov.  4 

Sept.  15-Nov.  14 

Mlnn^?ota 

Sept.  1-Nov.  4 

Closed 

Sept.  2 1-Nov.  4 

Sept.  1-Nov.  4 

Mississiooi 

Oct.  1 2-Dec.  20 

Oct.  1 2-Dec.  20 

Dec.  18-Jan.  31 

Nov.  14-Feb.  28 

Mi??pvri 

Sept.  1-Nov.  9 

Closed 

Oct.  15-Nov.  28 

Sept.  1-Dec.  16 

Qhip 

Sept.  1-Nov.  9 

Closed 

Oct.  18-Dec.  1 

Sept.  1-Dec.  1  & 
Dec.  9-Dec.  22 

Tennessee 

Deferred 

Closed 

Oct.  26-Dec.  9 

Nov.  14-Feb.  28 

Wisconsin 

Deferred 

Closed 

Sept.  2 1-Nov.  4 

Deferred 
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Sora  and  Virginia 
Rails 

Clapper  and  King 
Rails 

Woodcock 

Common  Snipe 

CENIRALF1.YWAY 

Qplpr^^p 

Sept.  1-Nov.  9 

Closed 

Closed 

Sept.  1-Dec.  16 

Kansas 

Sept.  1-Nov.  9 

Closed 

Oct.  1 2-Nov.  25 

Sept.  1-Dec.  16 

Mpntana 

Closed 

Closed 

Closed 

Sept.  1-Dec.  16 

Nebraska  (14) 

Sept.  1  -Nov.  9 

Closed 

Sept.  2 1-Nov.  4 

Sept.  1-Dec.  16 

New  Mexico 

Oct.  5-Dec.  13 

Closed 

Closed 

Oct.  5-Jan.  19 

North  D^kpta 

Closed 

Closed 

Sept.  2 1-Nov.  3 

Sept.  21 -Dec.  1 

Okl^hpm? 

Sept.  1  -Nov.  9 

Closed 

Nov.  1-Dec.  15 

Oct.  1-Jan.  15 

South  Dakota  (15) 

Closed 

Closed 

Closed 

Sept.  1-Oct.  31 

Texas 

Sept.  14-Sept.  29  & 
Oct.  26-Dec.  18 

Sept.  14-Sept.  29  & 
Oct.  26-Dec.  18 

Dec.  18-Jan.  31 

Oct.  1 9-Feb.  2 

Wvomino 

Sept.  1-Nov.  9 

Closed 

Closed 

Sept.  1-Dec.  16 

PACIFIC  FLYWAY 

Arizona 

Closed 

Closed 

Closed 

Deferred 

Colorado 

Sept.  1-Nov.  9 

Closed 

Closed 

Sept.  1-Dec.  16 

Wahp: 
Area  1 
Area  2 

Closed 
Closed 

Closed 
Closed 

Closed 
Closed 

Deferred 
Deferred 

Montana 

Closed 

Closed 

Closed 

Sept.  1-Dec.  16 

New  Mexico 

Oct.  5-Dec.  1 3 

Closed 

Closed 

Oct.  5-Jan.  19 

Wvomino 

Sept.  1-Nov.  9 

Closed 

Closed 

Sept.  1-Dec.  16 

NOTE:   For  all  other  States  in  the  Pacific  Flyway,  snipe  seasons  have  been  deferred  and  no  seasons  are  prescribed 
for  woodcock  and  rails. 

(1)  The  bag  and  possession  limits  for  sora  and  Virginia  rails  apply  singly  or  in  the  aggregate  of  these  species. 

(2)  All  bag  and  possession  limits  for  clapper  and  king  rails  apply  singly  or  in  the  aggregate  of  the  two  species  and, 
unless  otherwise  specified,  the  limits  are  in  addition  to  the  limits  on  sora  and  Virginia  rails  in  all  States.   In 
Connecticut.  Delaware.  Maryland,  and  New  Jersev.  the  limits  for  clapper  and  king  rails  are  1 0  daily  and  20  in 
possession.  « 
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13)    In  Connecticut,  the  daily  bag  and  possession  limits  may  not  contain  more  than  1  king  rail.   The  common  snipe 
daily  bag  and  possession  limits  are  3  and  6,  respectively. 

(4)  In  Massachusetts,  the  sora  rail  limits  are  5  daily  and  5  in  possession;  the  Virginia  rail  limits  are  1 0  daily  and  1 0  in 
possession. 

(5)  In  New  Jersey,  the  season  for  king  rails  is  closed  by  State  regulation. 

<6)    In  New  York,  the  rail  daily  bag  and  possession  limits  are  8  and  1 6,  respectively.   Seasons  for  sora  and  Virginia 
rails  and  common  snipe  are  closed  on  Long  Island. 

(7)  In  Rhode  Island,  the  sora  and  Virginia  rails  limits  are  5  daily  and  1 0  in  possession,  singly  or  in  the  aggregate;  the 
clapper  and  king  rail  limits  are  5  daily  and  1 0  in  possession,  singly  or  in  the  aggregate;  the  common  snipe  limits  are  5 
daily  and  10  in  possession. 

(8)  In  Alabama,  the  rail  limits  are  1 5  daily  and  1 5  in  possession,  singly  or  in  the  aggregate. 

(9)  In  Illinois,  shooting  hours  are  from  sunrise  to  sunset. 

(10)  In  Indiana,  the  sora  rail  limit  is  25  daily  and  25  in  possession.   The  season  on  Virginia  rails  is  closed. 

(11)  In  Iowa,  the  limits  for  sora  and  Virginia  rails  are  1 2  daily  and  24  in  possession. 

(1 2)  In  Louisiana,  additional  days  occurring  after  September  30  will  be  published  with  the  late  season  selections. 

(13)  In  Michigan,  the  aggregate  limits  for  sora  and  Virginia  rails  are  8  daily  and  1 6  in  possession. 

(14)  In  Nebraska,  the  rail  limits  are  10  daily  and  20  in  possession. 

(15)  In  South  Dakota,  the  snipe  limits  are  5  daily  and  1 5  in  possession. 

I 
6.   Section  20.105  is  amended  by  revising  paragraphs  (a)  through  (f)  to  read  as  follows: 

120.105  Sea«ons.  fimits.  and  shooting  hours  for  waterfowl,  coots,  and  oaiBnutes. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession  limits  for  the  species 
designated  in  this  section  are  prescribed  as  follows: 

Shooting  and  hawking  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  noted.   Area 
descriptions  were  published  in  the  August  23,  2002,  Federal  Register  (67  FR  54702). 

CHECK  STATE  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 

Note:   States  with  deferred  seasons  may  select  those  seasons  at  the  same  time  they  select  waterfowl  seasons  in 
August.   Consult  late-seasons  regulations  for  further  information. 
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(a)  Common  Moorhens  and  Purple  Gallinules 


Season  Dates 


Limits 
Bag  Possession 


ATLANTIC  FLYWAY 


Delaware 

Sept.  2-Nov.  9 

15 

30 

Florida  (1) 

Sept.  I-Nov.9 

15 

30 

Georqia 

Deferred 

« 

Maine 

Sept.  2-Nov.  9 

15 

30 

New  Jersev 

Sept.  2-Nov.  9 

10 

20 

New  York 

Long  Island 

Closed 

" 

-- 

Remainder  of  State 

Sept.  1-Nov.  9 

8 

16 

North  Carolina 

Sept.  2-Nov.  9 

15 

30 

Pennsvlvania 

Sept.  2-Nov.  9 

15 

30 

South  Carolina 

Sept.  1 7-Sept.  1 2  & 

15 

30 

Oct.  5-Dec.  7 

15 

30 

Virqinia 

Deferred 

-  — 

- 

West  Virqinia 

Deferred 

- 

- 

MISSISSIPPI  FLYWAY 

Alabama 

Arkansas 

Indiana 

Kentuckv 

Louisiana  (2) 

Michigan 

Minnesota 

Mississippi 


Sept.  14-Sept.  22  & 
Nov.  21 -Jan.  20 

Sept.  1-Nov.  9 

Sept.  1-Nov.  9 

Sept.  1-Nov.  9 

Sept.  21 -Sept.  29 

Deferred 

Deferred 

Oct.  1 2-Dec.  20 


15 

15 

15 

15 

15 

30 

15 

30 

15 

30 

15 

30 

15 


30 
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Ohio 

Tennessee 

Wisconsin 

CENTRAL  FLYWAY 

New  Mexico 
Zone  1 

Zone  2 

Oklahoma 

Texas 

Wyoming 
PACIFIC  FLYWAY 
All  States 


Season  Dates 


Sept.  1-Nov.  9 

Deferred 

Deferred 


Deferred 


Deferred 


Limits 
Bag  Possession 


15 


30 


Oct.  5-Dec.  13 

1 

2 

Oct.  5-Dec.  13 

1 

2 

Sept.  1-Nov.  9 

15 

30 

Sept.  1 4-Sept.  29  & 
Oct.  26-Dec.  18 

15 
15 

30 
30 

(1)  The  season  applies  to  common  moorhens  only. 

(2)  Additional  days  occurring  after  September  30  will  be  published  with  the  late  season  selections. 


(b)   Sea  Ducks  (scoter,  eider,  and  oldsquaw  ducks  in  Atlantic  Fly  way). 

Within  the  special  sea  duck  areas,  the  daily  bag  limit  is  7  scoter,  eider,  and  oldsquaw  ducks,  singly  or  in  the 
aggregate,  of  which  no  more  than  4  may  be  scoters.   Possession  limits  are  twice  the  daily  bag  limit.  These  limits 
may  be  in  addition  to  regular  duck  bag  limits  only  during  the  regular  duck  season  in  the  special  sea  duck  hunting 
areas. 


Connecticut 

Delaware 

Georgia 

Maine 


Season  Dates 


Sept.  1 8-Jan.  20 
Sept.  19-Jan.  20 
Deferred 

Deferred 


Limits 


Bag 


Possession 


14 


14 


55642  Federal  Register /Vol.  67,  No.  168  /  Thursday,  August  29,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002 /Rules  and  Regulations 

55641 

Limits 
Season  Dates                                       Bag               Possession 

Maryland 
Massachusetts 
New  Hampshire  (1) 
New  Jersey 
New  York 
North  Carolina 
Rhode  Island 
South  Carolina 
Virginia 


Deferred 

Deferred 

Sept.  1 5-Dec.  30 

Sept.  18-Jan.  20 

Oct.  6-Jan.  1 9 

Deferred 

Oct.  5-Jan.  19 

Deferred 

Deferred 


7 

14 

7 

14 

7 

14 

14 


NOTE:   Notwithstanding  the  provisions  of  this  Part  20,  the  shooting  of  crippled  waterfowl  from  a  motorboat  under 
power  will  be  permitted  in  Maine.  Massachusetts.  New  Hamoshire.  Rhode  Island.  Connecticut,  New  York.  Delaware. 
Virginia  and  Maryland  in  those  areas  described,  delineated,  and  designated  in  their  respective  hunting  regulations  as 
special  sea  duck  hunting  areas. 

(1 )   In  New  Hampshire,  the  daily  bag  limit  may  include  no  more  than  4  scoters,  4  eiders,  or  4  oldsquaws. 


(c)  Early  (September)  Duck  Seasons. 

Note:   Unless  otherwise  specified,  the  seasons  listed  below  are  for  teal  only. 


ATLANTIC  FLYWAY 
Delaware  (1)(2) 
Florida  (3) 
Georgia 
Maryland  (1) 
North  Carolina  (1) 
South  Carolina  (4) 


Season  Dates 


Sept.  5-Sept.  14 
Sept.  21 -Sept.  25 
Sept.  21 -Sept.  29 
Sept.  12-Sept.  21 
Sept.  12-Sept.  21 
Sept.  20-Sept.  28 


Limits 
Bag  Possession 


8 

8 

8 

8 

8 

8 
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VirQJnia  (1)  I 

MISSISSIPPI  FLYWAY 

Alabama  | 

Arkansas  (4) 

Illinois  (4) 

Indiana  (4) 

Iowa  (5> 
North  Zone 
South  Zone 

Kentucky  (6) 

Louisiana 

Mississippi 

Missouri  14) 

Ohio  (4) 

Tennessee  (6) 

CENTRAL  FLYWAY 

Colorado  (1) 

Kansas 
Low  Plains 
High  Plains 

Nebraska  (1) 

New  Mexico 

Oklahoma 
Low  Plains 
High  Plains 

Texas 


Season  Dates 


Sept.  14-Sept.  24 

ft 

Sept.  14-Sept.  22 
Sept.  14-Sept.  22 
Sept.  7-Sept.  1 5 
Sept.  7-Sept.  15 

Sept.  21 -Sept.  25 
Sept.  21 -Sept.  23 

Sept.  18-Sept.  22 

Sept.  21 -Sept.  29 

Sept.  21 -Sept.  29 

Sept.  14-Sept.  22 

Sept.  7-Sept.  1 5 

Sept.  14-Sept.  18 

Sept.  7-Sept.  15 

Sept.  21 -Sept.  29 
Sept.  21 -Sept.  28 

Sept.  7-Sept.  1 5 

Sept.  14-Sept.  22 


Sept.  21 -Sept.  29 
Sept.  21 -Sept.  29 

Sept.  14-Sept.  22 


(1)   Area  restrictions.   See  State  regulations. 


Limits 
Bag  Possession 


8 


4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

8 


4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

4 

8 

8 
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(2)   In  Delaware,  the  shooting  hours  are  from  y%  hour  before  sunrise  to  10:00  a.m. 

13)   In  Florida,  the  daily  bag  limit  is  4  wood  ducks  and  teal  in  the  aggregate,  no  more  than  2  of  which  may  be  wood 
ducks.  The  possession  limit  is  twice  the  daily  bag  limit. 

(4)  Shooting  hours  are  from  sunrise  to  sunset. 

(5)  In  Iowa,  the  September  season  is  part  of  the  regular  season,  and  limits  will  conform  to  those  set  for  the  regular 
season. 

(6)  In  Kentucky  and  Tennessee,  the  daily  bag  limit  is  4  wood  ducks  and  teal  in  the  aggregate,  of  which  no  more  than 
2  may  be  wood  ducks.  The  possession  limit  is  twice  the  daily  bag  limit. 


(d)   Special  Early  Canada  Goose  Seasons. 


ATLANTIC  FLYWAY 

Connecticut 
North  Zone 
South  Zone 

Delaware 

Florida  (1) 

Georgia 

Maine 

Maryland 
Eastern  Unit 
Western  Unit 

Massachusetts  (2) 
Central  Zone 
Coastal  Zone 
Western  Zone 

New  Hampshire 

New  Jersey 

New  York 
Lake  Champlain  Zone 
Northeastern  Zone 
Western  Zone 
Southeastern  Zone 
Long  Island  Zone  (3) 


Season  Dates 


Sept.  3-Sept.  30 
Sept.  1 7-Sept.  30 

Sept.  2-Sept.  14 

Sept.  21 -Sept.  25 

Sept.  21 -Sept.  29 

Sept.  3-Sept.  25 


Sept.  2-Sept.  14 
Sept.  2-Sept.  25 


Sept.  3-Sept.  25 
Sept.  3-Sept.  25 
Sept.  3-Sept.  25 

Sept.  3-Sept.  25 

Sept.  2-Sept.  30 


Sept.  3-Sept.  25 
Sept.  1-Sept.  25 
Sept.  1-Sept.  25 
Sept.  1-Sept.  25 
Sept.  3-Sept.  30 


Limits 
Bag  Possession 


5 

10 

5 

10 

5 

10 

5 

10 

5 

10 

3 

6 

5 

10 

5 

10 

5 

10 

5 

10 

5 

10 

3 

6 

5 

10 

3 

6 

5 

10 

5 

10 

5 

10 

5 

10 
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Pennsylvania 
Rhode  Island 


South  Carolina 
Early-Season  Hunt  Unit 

Vermont  ' 

Lake  Champlain  Zone 
Interior  Vermont  Zone 
Connecticut  River  Zone  (6) 

Virginia 

West  Virginia 

MISSISSIPPI  FLYWAY 

Alabama 

Illinois 
Northeast  Zone 
North  Zone 
Central  Zone 
South  Zone 

Indiana 

Kentucky 

Michigan 
Upper  Peninsula 
Lower  Peninsula: 

Huron,  Saginaw,  and 
Tuscola  Counties 
Remainder 

Minnesota 
Twin  Cities  Metro  Zone 
Southeast  Goose  Zone 
Five  Goose  Zone 
Northwest  Goose  Zone 


Season  Dates 


North  Carolina 
Northeast  Hunt  Unit  (4) 
Rest  of  State 


Sept.  2-Sept.  20 
Sept.  3-Sept.  30 

Sept.  2-Sept.  25 

Sept.  1-Sept.  30 

Sept.  1 3-Sept.  28 

Sept.  3-Sept.  25 
Sept.  3-Sept.  25 
Sept.  3-Sept.  25 

Sept.  2-Sept.  25 

Sept.  2-Sept.  14 

Sept.  1-Sept.  15 

Sept.  1-Sept.  15 
Sept.  1-Sept.  15 
Sept.  1-Sept.  15 
Sept.  1-Sept.  15 

Sept.  1-Sept.  15 

Sept.  7-Sept.  1 1 

Sept.  1-Sept.  10 


Sept.  1-Sept.  10 
Sept.  1-Sept.  15 


Sept.  1-Sept.  22 
Sept.  1-Sept.  22 
Sept.  1-Sept.  22 
Sept.  1-Sept.  15 


Limits 
Bag  Possession 


5 
5 

5 

5 


5 
2 
2 
2 


10 
10 

10 

10 

10 


3 
3 
3 

6 
6 
6 

5 

10 

5 

10 

10 


10 

4 
4 
4 

10 


10 


2 

4 

5 

10 

5 

10 

2 

4 

5 

10 

2 

4 
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Season  Dates 


Limits 
Bag  Possession 


Mississippi  (5) 
Ohio  (3) 


Sept.  1-Sept.  15 
Sept.  1-Sept.  15 


Tennessee 
Middle  and  East  Tennessee  ZonesSept.  1-Sept.  15 
Remainder  of  State  Sept.  1  -Sept.  1 5 


Wisconsin 
Early-Season  Subzone  A 
Early-Season  Subzone  B 

CENTRAL  FLYWAY 

Kansas: 
Sept.  Canada  Goose  Units 

North  Dakota 

Oklahoma 

South  Dakota  (3): 
West  Unit  (7) 
North  Unit 
South  Unit 

PACIFIC  FLYWAY 

California: 
Humboldt  County 

Colorado: 
Middle  Park  Unit 

Idaho 
Nez  Perce  County  (2) (3) 

Oregon: 
Northwest  Zone 
Southwest  Zone 
East  Zone 

Washington: 
Mgmt.  Area  2B 
Mgmt.  Areas  1  &  3 
Rest  of  State 

Wyoming  (2) 


Sept.  3-Sept.  1 5 
Sept.  3-Sept.  15 


Sept.  6-Sept.  1 5 
Sept.  1-Sept.  20 
Sept.  2 1-Sept.  30 


Sept.  1-Sept.  15 
Sept.  1-Sept.  27 
Sept.  14-Sept.  27 


Closed 

Sept.  7-Sept.  1 1 

Sept.  7-Sept.  1 3 


Sept.  7-Sept.  20 
Sept.  7-Sept.  1 3 
Sept.  7-Sept.  1 3 


Sept.  1-Sept.  15 
Sept.  7-Sept.  1 2 
Sept.  7-Sept.  1 2 

Sept.  1-Sept.  7 


5 

10 

5 

10 

5 

10 

3 

6 

5 

10 

3 

6 

3 

6 

5 

10 

3 

6 

5 

10 

5 

10 

5 

10 

8 


5 

10 

5 

10 

5 

10 

5 

10 

5 

10 

3 

6 

3 

6  per  season 

(1)  In  Florida,  the  September  Canada  goose  season  is  only  open  in  the  Florida  waters  of  Lake  Seminole  in  Jackson 
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County  that  are  south  of  State  Route  2,  north  of  the  Jim  Woodruff  Dam,  and  east  of  State  Route  2. 

(2)  State  permit  required. 

(3)  See  State  regulations  for  additional  information. 

(4)  In  North  Carolina,  in  Currituck  and  Dare  Counties,  the  daily  bag  and  possession  limits  are  2  and  4,  respectively. 

(5)  In  Mississippi,  the  season  is  closed  on  Roebuck  Lake  in  Leflore  County. 

{61   In  Vermont,  the  Connecticut  River' Zone  set  by  New  Hampshire,  is  the  same  as  the  New  Hampshire  Inland  Zone. 

(7)  In  South  Dakota,  the  West  Unit  includes  Brown,  Campbell,  Edmunds,  Faulk,  McPherson,  Spink,  and  Walworth 
Counties. 

(e)   Reoular  Goose  Seasons- 
Note:   Bag  and  possession  limits  will  conform  to  those  set  for  the  regular  season. 


Season  Dates 


MISSISSIPPI  FLYWAY 

Michigan  (1) 

Canada: 

MVP  Zone 

SJBP  Zone 

White-fronted  and  Brant 
Light  geese 

Wisconsin 
Horicon  Zone 
Collins  Zone  


Sept.  16-Oct.  6 
Sept.  1 6-Oct.  6  & 
Dec.  14-Dec.  22 
Sept.  16-Dec.  1 
Sept.  16-Dec.  1 


Sept.  1 6-Sept.  30 
Sept.  1 6-Sept.  30 


(1)   In  Michigan,  season  dates  for  the  Muskegon  Wastewater,  Saginaw  County,  Allegan  County,  Tuscola/Huron 
Goose  Management  Units  in  the  South  Zone  will  be  established  in  the  late-season  regulatory  process. 

r 

(f)  Youth  Waterfowl  Hunting  Days 

The  following  seasons  are  open  only  to  youth  hunters.   Youth  hunters  must  be  accompanied  into  the  field  by  an  adult 
at  least  18  years  of  age.  This  adult  cannot  duck  hunt  but  may  participate  in  other  open  seasons. 

Definitions 

Youth  Hunters:   Includes  youths  1 5  years  of  age  or  younger. 

The  Atlantic  Hyway:   Includes  Connecticut,  Delaware,  Florida,  Georgia,  Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  North  Carolina,  Pennsylvania,  RRbde  Island,  South  Carolina,  Vermont,  Virginia, 
and  West  Virginia. 

The  Mississippi  Flyway:   Includes  Alabama,  Arkansas,  Illinois,  Indiana,  Iowa,  Kentucky,  Louisiana,  Michigan, 
Minnesota,  Mississippi,  Missouri,  Ohio,  Tennessee,  and  Wisconsin. 

The  Central  Flyway:   Includes  Colorado  (east  of  the  Continental  Divide),  Kansas,  Montana  (Blaine,  Carbon,  Fergus, 
Judith  Basin,  Stillwater,  Sweetgrass,  Wheatland,  and  all  counties  east  thereof),  Nebraska,  New  Mexico  (east  of  the 
Continental  Divide  except  that  the  Jicarilla  Apache  Indian  Reservation  is  in  the  Pacific  Flyway),  North  Dakota, 
Oklahoma,  South  Dakota,  Texas,  and  Wyoming  (east  of  the  Continental  Divide). 


I 
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The  Pacific  Flyway:   Includes  Arizona,  California,  Colorado  (west  of  the  Continental  Divide),  Idaho,  Montana 
(including  and  to  the  west  of  Hill,  Chouteau,  Cascade,  Meagher,  and  Park  Counties),  Nevada,  New  Mexico  (the 
Jicarilla  Apache  Indian  Reservation  and  west  of  the  Continental  Divide),  Oregon,  Utah,  Washington,  and  Wyoming 
(west  of  the  Continental  Divide  including  the  Great  Divide  Basin). 

Note:   Bag  and  possession  limits  will  conform  to  those  set  for  the  regular  season. 

Season  Dates 


ATLANTIC  FLYWAY 


Connecticut 


Deferred 


Delaware 

Ducks,  geese,  and  coots 

Florida 


Oct.  26 
Deferred 


Georgia 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 


Nov.  1 6  &  1 7 


Maine 

Ducks,  mergansers,  and  coots 


Sept.  21 


Maryland  (1) 

Ducks,  mergansers,  coots,  and  Canada  geese 

Massachusetts  ~ 

New  Hampshire 

Ducks,  geese,  mergansers,  and  coots 

New  Jersey 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 


Sept. 

28 

Deferred 

Sept. 

28&29 

Sept. 

21 

New  York 

Ducks,  mergansers,  coots,  and  Canada  geese  (2) 
Long  Island  Zone 
Lake  Champlain  Zone 
Northeastern  Zone 
Southeastern  Zone 
Western  Zone 


Deferred 
Sept.  28  &  29 
Sept.  28  &  29 
Sept.  28  &  29 
Deferred 


North  Carolina 


Deferred 


Pennsylvania 

Ducks,  mergansers,  Canada  geese,  coots  and  moorhens 


Sept.  21 


Rhode  Island 

Ducks,  mergansers  and  coots 

South  Carolina 


Nov.  2  &  3 
Deferred 


Federal  Register /Vol.  67,  No.  168  /  Thursday.  August  29.  2002 /Rules  and  Regulations  55649 


55648         Federal  Register /Vol.  67.  No.  168 /Thursday,  August  29.  2002 /Rules  and  Regulations 


Vermont 

Ducks,  mergansers  and  coots 

Virginia 

West  Virginia  (3) 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gailinules 


Season  Dates 


Sept.  28  &  29 
Deferred 

Sept.  21 


MISSISSIPPI  FLYWAY 


I 


Alabama 

Ducks,  mergansers,  coots,  geese,  moorhens  and  gailinules 


Arkansas 


Ihnois 


Indiana 


Iowa 


Ducks,  geese,  mergansers  and  coots 

Kentucky 

Ducks,  geese,  mergansers,  coots,  moorhens,  and  gailinules 
East  Zone 
West  Zone 


Louisiana 


Michigan 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gailinules 

Minnesota  (4) 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gailinules 

Mississippi  | 

Missouri 


110 

Tennessee 


Feb.  8  &  9 
Deferred 
Deferred 
Deferred 

Oct.  5  &  6 

Oct.  1 2  &  1 3 
Feb.  1  &  2 

Deferred 

Sept.  21  &  22 

Sept.  14 
Deferred 
Deferred 
Deferred 
Deferred 


I  •  ■ 
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Season  Dates 


Wisconsin 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gailinules 


Sept.  21  &  22 


CENTRAL  FLYWAY 


Colorado 

Ducks,  dark  geese,  mergansers  and  coots 

Kansas  (5) 

Ducks,  dark  geese,  mergansers  and  coots 
High  Plains 
Low  Plains 
Early  Zone 
Late  Zone 

Montana 

Ducks,  geese,  mergansers  and  coots 

Nebraska  (6) 

Ducks,  mergansers,  coots,  and  geese 

New  Mexico 

Ducks,  mergansers,  and  coots 
North  Zone 
South  Zone 

North  Dakota 

Ducks,  geese,  mergansers  and  coots 

Oklahoma 

Ducks,  geese,  mergansers,  coots 
High  Plains 
Low  Plains 


Sept.  21  &  22 


Deferred 

Deferred 
Deferred 


Sept.  21  &  22 
Sept.  21  &  22 


Sept.  28  &  29 
Oct.  12  &  13 


Sept.  1 4  &  1 5 


Deferred 
Deferred 


South  Dakota  (7) 

Ducks,  Canada  geese,  mergansers,  and  coots 

Texas 


Sept.  1 4  &  1 5 
Deferred 


Wyoming 

Ducks,  geese,  mergansers  and  coots 
Zone  1 
Zone  2 


Sept.  28 
Sept.  14 
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PACIFIC  FLYWAY  | 
i 
Arizona 

Ducks,  geese,  mergansers,  coots,  nnoorhens  and  gallinules 
North  Zone 
South  Zone 


Season  Dates 


Deferred 
Deferred 


California 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 
Northeastern  Zone 
Colorado  River  Zone 
Southern  Zone 

Southern  San  Joaquin  Valley  Zone 
Balance-of-State  Zone 

Colorado 

Ducks,  dark  geese,  mergansers,  coots,  moorhens  and  gallinules 

I 
Idaho 

Ducks,  Canada  geese,  mergansers,  coots,  moorhens  and  gallinules 

Montana 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 

Nevada 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 
Clark  and  Lincoln  Counties 
Rest  of  State 
I 
New  Mexico 

Duck's,  geese,  mergansers  and  coots 

Oregon  (8)  1 

Ducks,  Canada  geese,  mergansers,  coots,  moorhens  and  gallinules 

Utah  t 

Ducks,  geese,  mergansers,  coots,  moorhens  and  gallinules 

Washington 

Ducks,  Canada  geese,  mergansers,  coots,  moorhens  and  gallinules 

I 
Wvoming 

Ducks,  dark  geese,  mergansers,  coots,  moorhens  and  gallinules 


Sept.  28  &  29 

Deferred 

Deferred 

Deferred 

Deferred 


Deferred 
Sept.  28  &  29 
Sept.  21  &  22 


Deferred 
Deferred 


Oct.  5-Oct.  6 
Sept.  21  &  22 
Sept.  28 
Sept.  21  &  22 
Sept.  14 
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(1)  In  Maryland,  the  accompanying  adult  must  be  at  least  21  years  of  age  and  possess  a  valid  Maryland  hunting 
license  lor  be  exempt  from  the  license  requirement).  This  accompanying  adult  may  not  shoot  or  possess  a  firearm. 

(2)  In  New  York,  the  daily  bag  limit  for  Canada  geese  is  2. 

(3)  In  West  Viroinla.  the  accompanying  adult  must  be  at  least  21  years  of  age. 

(4)  In  Minnesota,  the  Canada  goose  limit  is  1 ,  except  that  in  the  West  Goose  Zone,  the  limit  is  5. 

(5)  In  Kansas,  the  adult  accompanying  the  youth  must  possess  any  licenses  and/or  stamps  required  by  law  for  that 
individual  to  hunt  waterfowl. 

(6)  In  Nebraska,  see  State  regulations  for  additional  information  on  the  daily  bag  limit. 

(7)  In  South  Dakota,  the  limit  for  Canada  geese  is  3,  except  in  areas  where  the  Special  Early  Canada  goose  season  is 
open.   In  those  areas,  the  limit  is  the  same  as  for  that  special  season. 

(8)  In  Oregon."  the  Canada  goose  season  is  closed  for  the  youth  hunt  in  Western  Washington  Goose  Management 
Area  2. 


7.   Section  20.106  is  revised  to  read  as  follows: 

§20.106  Saa«on«.  Hmto.  and  thootina  hours  for  MndhM  cranes. 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  shooting  and  hawking  hours,  and  daily  bag  and  possession  limits  on  the  species 
designated  in  this  section  are  as  follows: 

Shooting  and  Hawking  hours  are  one-half  hour  before  sunrise  until  sunset,  except  as  otherwise  noted.   Area 
descriptions  were  published  in  the  August  23,  2002,  Federal  Register  167  FR  54702). 

CHECK  STATE  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 

Note:   States  with  deferred  seasons  may  select  those  seasons  at  the  same  time  they  select  waterfowl  seasons  in 
August.  Consult  late-season  regulations  for  further  information. 


Season  Dates 


Limits 
Bag  Possession 


CENTRAL  FLYWAY 

Colorado  (1) 

Kansas (2) 

Montana 
Regular  Season  Area  (1) 
Special  Season  Area  (3) 


Oct.  5-Dec.  1 
Nov.  2-Dec.  29 


Sept.  28-Nov.  24 
Sept.  7-Sept.  1 5 


3 
2 


6 
4 


3  6 

1  per  season 
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I 
New  Mexico 
Regular  Season  Area  ( 1 ) 
Middle  Rio  Grande 
Valley  Area  (3)(4)(5) 


Southwest  Area  (3) (4) (5) 

Estancia  Valley  (3) 

North  Dakota  (2) 
Area  1 
Area  2 

Oklahoma  (1) 

South  Dakota  (1) 

Texas  (1) 
Zone  A 
Zone  B 
Zone  C 


Wvomino 
Regular  Season  Area  ( 1 ) 
Riverton-Boysen  Unit  (3) 
Big  Horn  and  Park 
Counties  (3) 


PACIFIC  FLYWAY 
Arizona  (3) 


Oct. 

31 -Jan. 

31 

Oct. 

26-Oct. 

27  & 

Nov. 

1 6-Nov. 

17& 

Dec. 

7-Dec.  8  & 

Jan. 

11 -Jan. 

12 

Nov. 

2-Nov.  3  & 

Jan. 

4-Jan.  5 

Oct. 

26-Oct. 

27 

Sept 

.  21 -Nov 

.  17 

Sept 

.  21 -Oct 

27 

Deferred 

Sept 

.  21 -Nov 

.  17 

Deferred 

Deferred 

Deferred 

Sept 

14-Nov 

.  10 

Sept 

21 -Oct 

11 

Sept.  21 -Oct.  6 


Nov.  1-Nov.  3  & 
Nov.  5-Nov.  7  & 
Nov.  9-Nov.  1 1  & 
Nov.  13-Nov.  15  & 
Nov.  17-Nov.  19 


6 


1 

2 

1 

2 

1 

2 

1 

2 

2  ■■ 

4 

2 

4 

2 

4 

3 

6 

2 

4 

6 


3  6 

1  per  season 

1  per  season 


2  per  season 
2  per  season 
2  per  season 
2  per  season 
2  per  season 


Season  Dates 


Limits 
Bag  Possession 


Wyoming  (3) 
Bear  River  Area 
Salt  River  Area 
Eden-Farson  Area 


Sept.  1-Sept.  14 
Sept.  1;Sept.  7 
Sept.  1  -Sept.  7 


1  per  season 
1  per  season 
1  per  season 


(1)  Each  hunter  participating  in  a  regular  sandhill  crane  hunting  season  must  obtain  and  carry  in  his  or  her  possession 
while  hunting  sandhill  cranes  a  valid  Federal  sandhill  crane  hunting  permit  available  without  cost  from  conservation 
agencies  in  the  States  where  crane  hunting  seasons  are  allowed.  The  permit  must  be  displayed  to  any  authorized 
law  enforcement  official  upon  request. 

(2)  In  Kansas  and  North  Dakota,  each  hunter  participating  in  a  regular  sandhill  crane  hunting  season  must  obtain  and 
carry  in  his  or  her  possession  while  hunting  sandhill  cranes  a  valid  Federal  sandhill  crane  hunting  permit  issued  and 
validated  by  the  State.  The  permit  must  be  displayed  to  any  authorized  law  enforcement  official  upon  request. 

(3)  Hunting  is  by  State  permit  only. 

(4)  In  New  Mexico,  the  seasonal  bag  limit  is  3  in  the  Middle  Rio  Grande  Valley  Area  and  8  in  the  Southwest  Area. 

(5)  Shooting  hours  are  sunrise  to  sunset. 

8.  Section  20.1 09  is  revised  to  read  as  follows: 

i  20. 109  Extended  aaaaoni.  limits,  and  hours  for  taking  mkiratorv  oame  birds  bv  falconry . 

Subject  to  the  applicable  provisions  of  the  preceding  sections  of  this  part,  areas  open  to  hunting,  respective 
open  seasons  (dates  inclusive),  hawking  hours,  and  daily  bag  and  possession  limits  for  the  species  designated  in  this 
section  are  prescribed  as  follows: 

Hawking  hours  are  one-half  hour  before  sunrise  until  sunset  except  as  otherwise  noted.   Area  descriptions  were 
published  in  the  August  23,  2002,  Federal  Reoister  (67  FR  54702).   For  those  extended  seasons  for  ducks, 
mergansers,  and  coots,  area  descriptions  were  published  in  the  August  16,  2002,  Federal  Register  (67  FR  53690) 
and  will  be  published  again  in  a  September  2002  Federal  Register. 

CHECK  STATE  REGULATIONS  FOR  AREA  DESCRIPTIONS  AND  ANY  ADDITIONAL  RESTRICTIONS. 


Idahp  (3) 

Sept. 

1-Sept.  1^ 

2                9  per  season 

Montana 

Special  Season  Area  (3) 

Sept. 

7-Sept.  8  & 

1  per  season 

Sept. 

14-Sept.  15 

1  per  season 

Utah  (3) 

- 

Rich  County 

Sept. 

7-Sept.  15 

1  per  season 

Cache  County 

Sept. 

7-Sept.  15 

1  per  season 

Eastern  Box  Elder  County 

Sept. 

7-Sept.  15 

1  per  season 

Uintah  County 

Sept. 

28-Oct.  6 

1  per  season 

Daily  bag  limit 3  migratory  birds,  singly  or  in  the  aggregate. 

Possession  limit 6  migratory  birds,  singly  or  in  the  aggregate. 

These  limits  apply  to  falconry  during  both  regular  hunting  seasons  and  extended  falconry  seasons   -  unless 
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further  restricted  by  State  regulations.   The  falconry  bag  and  possession  limits  are  not  in  addition  to  regular  season 
limits.   Unless  otherwise  specified,  extended  falconry  for  ducks  does  not  include  sea  ducks  within  the  special  sea 
duck  areas.   Only  extended  falconry  seasons  are  shown  below.   Many  States  permit  falconry  during  the  gun  seasons. 
Please  consult  State  regulations  for  details. 

For  ducks,  mergansers,  coots,  geese,  and  some  moorhen  seasons;  additional  season  days  occurring  after  September 
30  will  be  published  with  the  late-season  selections.   Some  States  have  deferred  selections.   Consult  late*season 
regulations  for  further  information. 

Extended  Falconry  Dates 


ATLANTIC  FLYWAY 


Delaware 


Mourning  dove 


Sept.  23-Oct.  19  & 
Jan.  1 5-Jan.  24 


Rail 
Woodcock 

Snipe 


Florida 


Mourning  and  white-winged  doves 


Rails 
Woodcock 


Nov.  1 1  -Dec.  1 8 

Oct.  1-Nov.  14  & 
Feb.  1-Mar.  3 

Feb.  1-Mar.  10 


Oct.  29-Nov.  1  5  & 
Dec.  2-Dec.  13  & 
Jan.  13-Jan.  19 

Nov.  10-Dec.  16 

Nov.  24-Dec.  20  & 
Jan.  20-Mar.  10 


Common  moorhens 


Nov.  10-Dec.  14 


Georgia 


Moorhens,  gallinules,  and  sea  ducks 


Nov.  1 6-Nov.  22  & 
Dec.  2-Dec.  6  & 
Jan.  27-Feb.  1 5 


Marvland  , 

Mourning  doves 


Rails 
Woodcock 


Oct.  20-Nov.  1 0  & 
Dec.  1 5-Dec.  20  & 
Jan.  5-  Jan.  14 

Nov.  10-Dec.  16 

Oct.  1-Oct.  25  & 
Jan.  19-Mar.  10 
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Extended  Falconry  Dates 


Pennsylvania 

Mourning  doves 


Virginia 


Doves 


Woodcock 


MISSISSIPPI  FLYWAY 


Illinois 


Mourning  doves 


Rails 


Woodcock 


Indiana 

Mourning  doves 

Woodcock 

Ducks,  mergansers,  and  coots  (1) 
North  Zone 

Michigan 

Rails  and  snipe 

Ducks,  mergansers,  coots,  and  moorhens  ( 1 ) 
Woodcock 


Oct.  7-Nov.  1  & 
Dec.  2-Dec.  1 2 


Sept.  29-Oct.  8  & 
Dec.  1 2-Dec.  31  & 
Jan.  12-Jan.  18 

Oct.  30-Nov.  1  & 
Nov.  17-Dec.  20  & 
Jan.  5-Feb.  1 


Oct.  15-Nov.  1  & 
Nov.  18-Dec.  16 

Sept.  1  -Sept.  6  & 
Nov.  16-Dec.  16 

Sept.  1  -Oct.  1 8  & 
Dec.  3-Dec.  16 


Oct.  1 7-Nov.  7  & 
Jan.  1-Jan.  25 

Sept.  21 -Oct.  3  & 
Nov.  18- Jan.  5 


Sept.  28-Sept.  30 


Sept.  7-Sept.  1 4  & 
Nov.  1 5-Dec.  10  & 
Mar.  1-Mar.  10 

Sept.  7-Sept.  27 

Sept.  7-Sept.  20  & 
Nov.  5-Dec.  10  & 
Mar.  1-Mar.  10 
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1                                                                            Extended  Falconry  Dates 

Minnesota  i 

Woodcock 

I 
Rails  and  snipe 

Missouri 

Mourning  and  white-winged  doves 
Ducks,  mergansers,  and  coots 

Tennessee 

Mourning  doves 

I 

Ducks  (1) 
Wisconsin 

Rails,  snipe,  moorhens,  and  gallinules  ( 1 ) 

Woodcock 

Ducks,  mergansers,  and  coots 


Sept.  1  -Sept.  20  & 
Nov.  5-Dec.  16 

Nov.  5-Dec.  16 


Nov.  10-Dec.  16 


Sept.  14-Sept.  22 


Sept.  28-Oct.  1 1  & 
Oct.  28-Nov.  29 

Sept.  19-Sept.  30 


Sept.  1-Sept.  27 
Sept.  1-Sept.  20 
Sept.  21 -Sept.  22 


CENTRAL  FLYWAY 

Montana  (2)  , 

Ducks,  mergansers,  and  coots  (1) 

Nebraska  ' 

Ducks,  mergansers,  and  coots 
High  Plains 

Low  Plains 

New  Mexico 


Doves 

North  Zone 

South  Zone 


Sept.  18-Sept.  30 


Sept.  7-Sept.  1 5  & 
Sept.  21 -Sept.  22 
Sept.  7-Sept.  27 


Oct.  31 -Nov.  12  & 
Nov.  27-Dec.  30 
Oct.  1-Nov.  12  & 
Nov.  27-Nov.  30 
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Extended  Falconry  Dates 


New  Mexico  (cont.) 

Band-tailed  pigeons_ 
North  Zone 
South  Zone 

Sandhill  cranes 

Regular  Season  Area 

Ducks  and  coots  (3) 

Moorhens  and  sora  and  Virginia  rails  (3) 

North  Dakota 

Ducks,  mergansers,  and  coots 

Snipe 

South  Dakota 

Ducks,  mergansers,  and  coots  ( 1 ) 
High  Plains 

Low  Plains 
North  Zone 

Middle  Zone 
South  Zone 


Sept.  21 -Dec.  16 
Oct.  21 -Jan.  15 


Oct.  1 7-Oct.  30 
Sept.  14-Sept.  22 
Dec.  14-Jan.  19 


Sept.  9-Sept.  1 3  & 
Sept.  16-Sept.  20 

Sept.  1  -Sept.  20 


Sept.  4-Sept.  1 3  & 
Sept.  16-Sept.  27 

Sept.  4-Sept.  1 3  & 
Sept.  16-Sept.  20 
Sept.  23-Sept.  27 
Sept.  4-Sept.  1 3  & 
Sept.  16-Sept.  27 
Sept.  4-Sept.  1  3  & 
Sept.  16-Sept.  30 


Texas 


Mourning  and  white- winged  doves 

Rails  and  gallinules 

Woodcock 


Nov.  19-Dec.  25 

Dec.  20-Jan.  24 

Nov.  24-Dec.  17  & 
Feb.  1-Mar.  10 


Wyoming 

Rails 


Nov.  10-Dec.  16 


Ducks,  mergansers,  and  coots  (1) 
Zone  1 
Zone  2 


Sept.  25-Oct.  4 
Sept.  1 1  -Sept.  20 


Sept.  13-Oct.  29 


Nov.  1-Jan.  16 
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PACIFIC  FLYWAY 

Arizona 

Doves 

Idaho 

Mourning  doves 

New  Mexico 

Doves 

North  Zone 

South  Zone 

! 

Band-tailed  pigeons 
North  Zone 
South  Zone 

Oregon  (4)  | 

Mourning  doves 

Band-tailed  pigeons 

UM 

Mourning  doves  and  band-tailed  pigeons 
Washington  i 

Mourning  doves 
Wyoming 

Rails 

Ducks,  mergansers, 
and  coots  ( 1 ) 


Extended  Falconry  Dates 


Oct.  31 -Nov.  12  & 
Nov.  27-Dec.  30 
Oct.  1-Nov.  12  & 
Nov.  27-Nov.  30 


Sept.  21 -Dec.  16 
Oct.  21 -Jan.  15 


Oct.  1-Dec.  16 

Sept.  1  -Sept.  1 4  & 
Sept.  24-Dec.  1 6 


Oct.  1-Dec.  16 


Oct.  1-Dec.  31 


Nov.  10-Dec.  16 


Sept.  14 


(1)  Additional  days  occurring  after  September  30  will  be  published  with  the  late-season  selections. 

(2)  In  Montana,  the  bag  limit  is  2  and  the  possession  limit  is  6. 

(3)  In  New  Mexico,  the  daily  bag  limit  is  3  and  the  possession  limit  is  3  for  ducks,  coots,  moorhen,  and  sora  and 
Virginia  rails. 


Thursday, 
August  29,  2002 


Part  V 

Department  of  the 
Interior 

Fish  and  Wildlife  Service 

50  CFR  Part  20 

Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulations  on  Certain  Federal 
Indian  Reservations  and  Ceded  Lands  for 
the  2002-03  Early  Season;  Final  Rule 


(4)   In  Oregon,  no  more  than  1  pigeon  daily  in  bag  or  possession. 


(FR  Doc.  02-22099  Filed  8-28-02;  8:45  am] 
BILLING  CODE  4310-«5-P 


UMI 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Sarvlce 

50CFRPart20 
RIN  101»-AI30 

Migratory  Bird  Hunting;  Migratory  Bird 
Hunting  Regulationa  on  Certain 
Federal  Indian  Reaarvations  and 
Cadad  Landa  for  ttte  2002-03  Early 
Saaaon 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Final  rule. 

SUMMARY:  This  rule  prescribes  special 
early  season  migratory  bird  hunting 
regulations  for  certain  tribes  on  Federal 
Indian  reservations,  off-reservation  trust 
lands,  and  ceded  lands.  This  responds 
to  tribal  requests  for  U.S.  Fish  and 
Wildlife  Service  (hereinafter  Service  or 
we)  recognition  of  their  authority  to 
regiilate  hunting  imder  established 
guidelines.  This  rule  allows  the 
establishment  of  season  bag  limits  and, 
thus,  harvest  at  levels  compatible  with 
populations  and  habitat  conditions. 
DATES:  This  rule  takes  effect  on 
September  1,  2002. 

ADDRESSES:  You  may  inspect  comments 
received  on  the  proposed  special 
himting  regulations  and  tribal  proposals 
during  normal  business  hours  in  Room 
634,  Arlington  Square  Building,  4401  N. 
Fairfax  Drive,  Arlington,  Virginia. 
FOR  FURTHER  INFORMATION  CONTACT:  Tina 
Chouinard,  Division  of  Migratory  Bird 
Management,  U.S.  Fish  and  Wildlife 
Service  (703/358-1714). 
SUPPLEMENTARY  INFORMATION:  The 
Migratory  Bird  Treaty  Act  of  July  3, 
1918  (40  Stat.  755;  16  U.S.C.  703  et  seq.) 
authorizes  and  directs  the  Secretary  of 
the  Department  of  the  Interior,  having 
due  regard  for  the  zones  of  temperature 
and  for  the  distribution,  abimdance, 
economic  value,  breeding  habits,  and 
times  and  lines  of  flight  of  migratory 
game  birds,  to  determine  when,  to  what 
extent,  and  by  what  means  such  birds  or 
any  part,  nest,  or  egg  thereof  may  be 
taken,  himted,  captured,  killed, 
possessed,  sold,  purchased,  shipped, 
carried,  exported,  or  transported. 

In  the  July  29,  2002,  Federal  Register 
(67  FR  49176).  we  proposed  special 
migratory  bird  hunting  regulations  for 
the  2002-03  hunting  season  for  certain 
Indian  tribes,  under  the  guidelines 
described  in  the  Jime  4, 1985,  Federal 
Register  (50  FR  23467).  The  guidelines 
respond  to  tribal  requests  for  Service 
recognition  of  their  reserved  himting 
rights,  and  for  some  tribes,  recognition 
of  their  authority  to  regulate  himting  by 


both  tribal  members  and  nonmembers 
on  their  reservations.  The  guidelines 
include  possibilities  for: 

(1)  On-reservation  hunting  by  both 
tribal  members  and  noimiembers,  with 
hunting  by  non-tribal  members  on  some 
reservations  to  take  place  within  Federal 
frameworks  but  on  dates  different  from 
those  selected  by  the  surrounding 
State(s); 

(2)  On-reservation  hunting  by  tribal 
members  only,  outside  of  usual  Federal 
frameworks  for  reason  dates  and  length, 
and  for  daily  bag  and  possession  limits; 
and 

(3)  Off-reservation  hunting  by  tribal 
members  on  ceded  lands,  outside  of 
usual  framework  dates  and  season 
length,  with  some  added  flexibility  in 
daily  bag  and  possession  limits. 

In  all  cases,  the  regulations 
established  under  the  guidelines  must 
be  consistent  with  the  March  10- 
September  1  closed  season  mandated  by 
the  1916  Migratory  Bird  Treaty  with 
Canada. 

hi  the  March  19,  2002,  Federal 
Register  (67  FR  12501),  we  requested 
that  tribes  desiring  special  hunting 
regulations  in  the  2002-03  hunting 
season  submit  a  proposal  including 
details  on: 

(a)  Harvest  anticipated  imder  the 
requested  regulations; 

(b)  Methods  that  would  be  employed 
to  measure  or  monitor  harvest  (such  as 
bag  checks,  mail  questionnaires,  etc.); 

(c)  Steps  that  would  be  taken  to  limit 
level  of  harvest,  where  it  could  be 
shown  that  failure  to  limit  such  harvest 
would  adversely  impact  the  migratory 
bird  resource;  and 

(d)  Tribal  capabilities  to  establish  and 
enforce  migratory  bird  hunting 
regulations. 

No  action  is  required  if  a  tribe  wishes 
to  observe  the  hunting  regulations 
established  by  the  State(s)  in  which  an 
Indian  reservation  is  located.  We  have 
successfully  used  the  guidelines  since 
the  1985-86  hunting  season.  We 
finalized  the  guidelines  beginning  with 
the  1988-89  himting  season  (August  18, 
1988,  Federal  Register  [53  FR  31612]). 

Although  the  proposed  rule  included 
generalized  regulations  for  both  early- 
and  late-season  hunting,  this 
rulemaking  addresses  only  the  early- 
season  proposals.  Late-season  hunting 
will  be  addressed  in  late-September.  As 
a  general  rule,  early  seasons  begin 
during  September  each  year  and  have  a 
primary  emphasis  on  such  species  as 
mourning  and  white-winged  dove.  Late 
seasons  begin  about  October  1  or  later 
each  year  and  have  a  primary  emphasis 
on  waterfowl. 


Population  Status  and  Harvest 

The  following  paragraphs  provide  a 
brief  summary  of  information  on  the 
status  and  harvest  of  waterfowl 
excerpted  from  various  reports.  For 
more  detailed  information  on 
methodologies  and  results,  complete 
copies  of  the  various  reports  are 
available  at  the  address  indicated  under 
the  caption  ADDRESSES  or  frt)m  our 
website  at  http://migratorybirds.fws.gov. 

Status  of  Ducks 

Federal,  provincial,  and  State 
.  agencies  conduct  siuveys  each  spring  to 
estimate  the  size  of  breeding 
populations  and  to  evaluate  the 
conditions  of  the  habitats.  These 
surveys  are  conducted  using  fixed-wing 
aircraft  and  encompass  principal 
breeding  areas  of  North  America,  and 
cover  over  2.0  million  square  miles.  The 
Traditional  survey  area  is  comprised  of 
Alaska,  Canada,  and  the  northcentral 
United  States,  and  includes 
approximately  1.3  million  square  miles. 
The  Eastern  survey  area  includes  parts 
of  Ontario,  Quebec,  Labrador, 
Newfoundland,  Nova  Scotia,  Prince 
Edward  Island,  New  Brunswick,  New 
York,  and  Maine,  an  area  of 
approximately  0.7  million  square  miles. 

Breeding  Ground  Conditions 

In  summary,  below-average  winter 
and  spring  precipitation  in  the  prairies 
and  parklands  and  cold  spring 
temperatures  in  eastern  North  America 
resulted  in  generally  poorer  habitat 
conditions  for  breeding  waterfowl  this 
year  than  in  2001.  Dry  conditions  were 
reflected  in  the  niunber  of  ponds 
coimted  this  year.  Total  May  ponds 
(United  States  prairies  and  Canadian 
'  prairies  and  parkland  combined)  were 
2.7  ±  0.1  million,  which  is  the  second 
lowest  count  recorded  since  this 
estimate  was  first  calculated  in  1974, 
when  this  estimate  was  first  recorded, 
41%  below  last  year's  estimate  of  4.6  ± 
0.1  million,  and  45%  below  the  long- 
term  average.  This  value  was  41% 
below  last  year's  estimate  of  4.6  ±  0.1 
million,  and  45%  below  the  long-term 
average  (4.9  ±  0.1  milUon).  May  ponds 
in  Canada  (1.4  ±  0.1  million)  and  the 
U.S.  (1.3  ±  0.1  million)  were  below  2001 
estimates  ( -  48%  in  Canada  and  -  32% 
in  the  United  States)  and  their  long-term 
averages  ( -  58%  in  Canada  and  — 16% 
in  the  United  States).  Canadian  ponds  in 
May  were  the  lowest  recorded  since 
surveys  began  in  1961. 

In  both  the  traditional  (north-central 
United  States,  western  Ontario,  prairie 
Provinces  and  States,  Yukon,  Northwest 
Territories,  and  Alaska)  and  eastern 
sxuvey  areas  (the  northeastern  United 
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States,  eastern  Ontario,  Quebec,  and  the 
Canadian  Maritimes),  most  regions 
entered  into  the  spring  of  2002  with  a 
water  deficit  remaining  from  winter. 
Spring  rains  helped  recharge  wetlands 
in  most  of  the  Northeast,  but  conditions 
remained  very  dry  in  the  West.  Western 
Montana,  southern  Saskatchewan,  and 
much  of  southern  Manitoba  and 
southern  and  central  Alberta  were 
hardest  hit  by  drought.  Fewer  ponds 
available  to  nesting  birds  caused 
crowding  on  remaining  ponds.  Relative 
to  other  parts  of  the  prairies,  the  Dakotas 
were  fair.  Permanent  wetlands  remained 
in  good  condition  following  the  wet 
period  of  1993-2001.  However  survey 
results  suggest  that  many  prairie-nesting 
species,  such  as  mallards,  shovelers, 
pintails,  and  blue-winged  teal,  flew  over 
the  prairies  and  parklands  to  the  boreal 
forest,  where  wetland  conditions  are 
more  stable.  Cold  spring  temperatures 
also  negatively  affected  nesting 
waterfowl  this  year.  Winter-like 
conditions  hit  the  entire  surveyed  area 
in  early  May,  when  snowstorms  and 
cold  temperatures  caused  birds  to  halt 
migration  for  several  weeks.  Snow  and 
cold  may  have  caused  some  nest  loss  in 
the  prairies  and  parklands.  Spring  ice 
break-up  was  several  weeks  late  over 
many  of  the  northern  survey  areas. 
Break-up  was  so  late  in  parts  of  the 
Northeast  that  biologists  predicted  little 
nesting  activity  in  these  areas. 
Conditions  in  northern  Canada  were 
generally  good,  but  cold  temperatures 
likely  had  a  negative  impact  on  early 
nesting  species,  such  as  mallards,  green- 
winced  teal,  and  pintails. 

The  only  region  where  habitat 
conditions  for  breeding  waterfowl 
improved  over  last  year  was  Alaska,  due 
to  wanner  post-thaw  temperatures  than 
last  year.  However,  rapid  ice  melt  may 
have  caused  flooding  of  nests  in  parts  of 
Alaska  as  well  as  Labrador. 

Weather  and  habitat  conditions 
dining  the  summer  months  can 
influence  waterfowl  production.  Good 
wetland  conditions  increase  renesting 
and  brood  survival.  Dxuing  late  May  and 
early  June,  many  parts  of  the  prairies, 
including  Montana,  the  western 
Dakotas,  and  southern  Saskatchewan 
and  Alberta  received  substantial 
precipitation.  Though  this  late  rain  and 
snow  may  have  encouraged  good 
reproductive  effort  by  late-nesting 
species  such  as  gadwall,  many  of  the 
earlier  nesting  ducks  likely  bypassed  the 
prairies  altogether.  For  those  ducks  that 
did  nest,  this  late  water  should  improve 
brood-rearing  conditions,  as  brood  and 
duckling  survival  tends  to  increase  with 
higher  wetland  densities.  Results  of  the 
July  Production  Survey  indicate  that  the 
number  of  ponds  in  Prairie  Canada  and 


the  north-central  United  States 
combined  was  1.8  ±  0.1  million  ponds. 
This  was  36%  below  last  year's  estimate 
of  2.9  ±  0.1  million  ponds,  and  33% 
below  the  long-term  average.  July  ponds 
in  Prairie  Canada  were  at  1.0  ±  0.1 
million.  This  was  46%  below  last  year's 
estimate  of  1.8  ±  0.07  million  and  43% 
below  the  long-term  average.  July  ponds 
in  the  north-central  United  States  were 
estimated  at  0.84  ±  0.04  million.  This 
was  19%  below  last  year's  estimate  of 
1.0  ±  0.06  million,  but  similar  to  the 
long-term  average. 

Breeding  waterfowl  habitat  conditions 
in  the  eastern  survey  area  were  highly 
variable,  but  all  areas  experienced  a 
warm,  dry  winter.  In  the  New  York, 
Eastern  Ontario,  and  Southern  Quebec 
survey  area,  the  winter  of  2001-02  was 
warm  and  dry,  and  drought  conditions 
persisted  throughout  much  of  this 
region.  Waterfowl  returned  early  to  this 
region,  but  early  spring  habitat 
conditions  were  poor.  However,  several 
weeks  before  and  during  surveys,  cooler 
temperatures  and  increased 
precipitation  were  the  rule,  and  wetland 
habitat  conditions  greatly  improved.  A 
similar  weather  pattern  was  reported  for 
western  Ontario.  Maine  and  the 
southern  Maritimes  experienced  a 
warm,  dry  winter,  and  above-normal 
temperatines  and  precipitation  in  early 
spring  that  produced  good  to  excellent 
conditions  for  breeding  ducks.  By 
contrast,  Newfoundland  and  Labrador 
experienced  a  late,  cool  spring.  In 
Newfoundland,  temperatures  moderated 
and  good  waterfowl  production  was 
expected,  but  extended  cold,  stormy 
weather  in  Labrador  made  for  poor 
nesting  conditions. 

Breeding  Population  Status 

In  the  traditional  survey  area,  total 
duck  abundance  was  31.2  ±  0.5  million 
birds.  This  was  14%  below  last  year's 
estimate  of  36.1  ±  0.6  million  birds,  and 
6%  below  the  long-term  (1955-2001) 
average.  Mallard  abundance  was  7.5  ± 
0.2  million,  similar  to  the  2001  estimate 
of  7.9  ±  0.2  million,  and  essentially 
identical  to  the  long-term  average.  Blue- 
winged  teal  abundance  was  4.2  ±  0.2 
million,  which  was  27%  below  last 
year's  estimate  of  5.8  ±  0.3  million,  but 
similar  to  the  long-term  average. 
Gadwall  (2.2  ±  0.1  million,  - 17%), 
shovelers  (2.3  ±  0.1  million,  -  30%), 
and  pintails  (1.8  ±  0.1  million,  -46%) 
were  below  2001  estimates.  Wigeon  (2.3 
±  0.1  million),  green-winged  teal  (2.3  ± 
0.1  milUon),  redheads  (0.6  ±  0.1 
million),  canvasbacks  (0.5  ±  0.1 
million),  and  scaup  (3.5  ±  0.2  million) 
were  unchanged  firom  2001  estimates. 
Gadwall  (+37%),  green- winged  teal 
(+28%),  and  shovelers  (+10%)  all 


remained  above  their  long-term 
averages,  whereas  wigeon  ( - 12%). 
pintail  ( -  58%),  canvasback  ( - 14%). 
and  scaup  numbers  ( -  34%)  were  below 
long-term  averages.  Northern  pintails 
and  scaup  were  the  lowest  and  second 
lowest  counts  on  record,  respectively. 
The  redhead  estimate  was  similar  to  the 
long-term  average. 

In  the  eastern  survey  area,  the  2002 
total  duck  population  estimate  for  this 
area  was  4.4  ±  0.3  million  birds.  32% 
higher  than  last  year's  (3.3  ±  0.3 
million),  and  41%  higher  than  the 
1996-2001  average.  Numbers  of  most 
individual  species  were  similar  to  those 
of  last  year,  with  the  exception  of 
mergansers  (0.8  ±  0.1  million.  +90%) 
and  green-winged  teal  (0.7  ±0.1  million. 
+174%),  which  increased  compared  to 
last  year.  Mergansers  (+68%)  and  green- 
vCinged  teal  (+102%)  were  also  above 
their  1996-2001  averages,  as  were 
scoters  (0.3  ±  0.1  million,  +1 78%). 
Estimates  for  all  other  species  were 
similar  to  last  year's  estimates  and  to 
long-term  averages. 

Breeding  Activity  and  Production 

The  number  of  broods  in  the  north- 
central  United  States  and  prairie  Canada 
combined  was  352,600.  35%  lower  than 
last  year's  estimate,  and  25%  below  the 
long-term  average.  The  number  of 
broods  in  prairie  Canada  and  the  north- 
central  United  States  were  54%  and 
37%  below  last  year's  estimates, 
respectively.  Brood  indices  in  prairie 
Canada  were  69%  below  the  long-term 
average,  while  brood  counts  were  12% 
above  the  long-term  average  in  the 
north-central  United  States.  The  brood 
index  in  the  Canadian  boreal  forest  was 
21%  higher  than  last  year's,  but  16% 
below  the  long-term  average.  The  late- 
nesting  index,  the  number  of  pairs  and 
lone  drakes  without  broods  seen  during 
July  surveys,  was  9%  higher  than  last 
year,  but  43%  lower  than  the  long-term 
average,  for  all  areas  combined.  The 
late-nesting  index  was  down  12%  and 
33%  relative  to  last  year  in  boreal 
Canada  and  the  north-central  U.S., 
respectively,  but  up  32%  in  prairie 
Canada,  perhaps  reflecting  late  rains 
there.  However,  the  late  nesting  index 
was  below  the  long-term  average  by 
more  than  60%  in  boreal  Canada  and 
the  north-central  United  States,  and  by 
24%  in  prairie  Canada. 

Fall  Flight  Estimate 

The  size  of  the  mid-continent  mallard 
population,  which  comprises  mallards 
from  the  traditional  survey  area,  plus 
Michigan,  Minnesota,  and  Wisconsin, 
was  8.5  million  birds.  This  is  similar  to 
that  of  2001  (8.7  million).  The  2002 
mid-continent  mallard  fall-flight 
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estimate  is  8.9  million  birds,  statistically 
similar  to  the  2001  estimate  of  9.7. 
million  birds.  These  estimates  were 
based  on  revised  mid-continent  mallard 
population  models  and,  therefore,  differ 
from  those  previously  published. 

For  further  discussion  on  the 
implications  of  this  information  for  this 
year's  selection  of  the  appropriate 
hunting  regulations  in  the  United  States, 
see  the  August  16,  2002.  Federal 
Register. 

Status  of  Geese  and  Swans 

We  annually  assess  the  population 
status  and  productivity  of  30 
populations  of  North  American  Canada 
geese  [Branta  canadensis),  brant  [B. 
bemicia),  snow  geese  (Chen 
caerulescens),  Ross's  geese  (C.  rossii), 
emperor  geese  (C  canagicus),  white- 
fronted  geese  (Anser  albifrons)  and 
tundra  swans  [Cygnus  columbianus). 
Reproductive  performance  of  several 
goose  populations  likely  were  impacted 
by  colder  and  dryer  than  average 
conditions  during  spring  migration  in 
2002.  The  timing  of  snowmelt  in  most 
areas  of  the  Arctic  was  near  average,  but 
arrival  to  nesting  areas  and  initiation  of 
nesting  for  many  goose  populations 
were  delayed  by  adverse  migration 
conditions.  In  the  Hudson  Bay 
Lowlands  and  northern  Quebec,  a  cold 
and  snowy  May  delayed  nesting  and 
reduced  production  for  several 
populations.  Throughout  most  of 
Alaska,  Wrangel  Island,  and  the 
northwestern  Canadian  mainland,  the 
timing  of  snowmelt  was  early  and 
conditions  for  nesting  geese  and  swans 
were  very  favorable.  Of  the  25 
populations  for  which  current  primary 
population  indices  were  available,  11 
populations  (Atlantic  Population. 
Aleutian,  and  4  resident  populations  of 
Canada  geese:  greater  snow  geese; 
Pacific  and  Mid-continent  White- 
fronted  Goose  Populations;  Atlantic 
brant;  and  Eastern  Population  tundra 
swans)  displayed  positive  trends,  and 
only  short  grass  prairie  population 
Canada  geese  displayed  a  significant 
negative  trend  over  the  most  recent  10- 
year  period.  Forecasts  for  production  of 
young  across  the  Arctic  and  subarctic  in 
2002  varied  regionally,  but  generally 
will  be  improved  in  western  areas  and 
reduced  in  eastern  areas  compared  to 
2001. 

Comnients  and  Issues  Concerning 
Tribal  Proposals 

For  the  2002-03  migratory  bird 
himting  season,  we  proposed 
regulations  for  29  tribes  and/or  Indian 
groups  that  followed  the  1985 
guidelines  and  were  considered 
appropriate  for  final  ndemaking.  Some 


of  the  proposals  submitted  by  the  tribes 
had  both  early-  and  late-season 
elements.  However,  as  noted  earUer, 
only  those  with  early-season  proposals 
are  included  in  this  final  rulemaking;  19 
tribes  have  proposals  with  early  seasons 
and  1  tribe  has  decided  not  to  have  a 
special  migratory  bird  hunting  season. 
Comments  and  revised  proposals 
received  to  date  are  addressed  in  the 
following  section.  The  comment  period 
for  the  proposed  rule,  published  on  July 
29,  2002,  closed  on  August  8,  2002. 
Because  of  the  necessary  brief  comment 
period,  we  will  respond  to  any 
comments  received  on  the  proposed 
rule  and/or  these  late-season  regulations 
not  responded  to  herein  in  the 
September  late-season  final  rule. 

We  received  one  comment  regarding 
the  notice  of  intent  published  on  March 
19,  2002,  which  axmounced  rulemaking 
on  regulations  for  migratory  bird 
hunting  by  American  Indian  tribal 
members.  The  Michigan  Department  of 
Natural  Resources  commented  on  the 
establishment  of  tribal  regulations  on 
1836  Treaty  areas.  Michigan  believed  it 
was  premature  of  the  Service  to 
establish  waterfowl  regulations  in  areas 
covered  by  the  1836  Treaty  imtil  such 
time  as  the  issue  of  1836  Treaty  hunting 
rights  are  affirmed  by  a  court  of 
competent  jmisdiction. 

Service  Response:  We  have  addressed 
this  issue  several  times  in  the  last  few 
years.  Our  position  is  that  the  Federal 
Government  does  recognize  the  Treaty 
of  1836  as  reserving  to  the  affected 
tribes  or  bands  hunting  rights  in  the 
ceded  territory.  Further,  the  Federal 
courts  have  already  confirmed  the 
retention  of  reserved  fishing  rights  in 
the  territory  ceded  by  the  Treaty  of  1836 
in  United  States  v.  Michigan,  471  F. 
Supp.  192  (W.D.  Mich.  1979), 
remanded,  623  F.  2d  448  (6th  Cir.  1980), 
order  modified,  653  F.2d  277  (6th  Cir. 
1981),  cert,  denied,  454  U.S.  1124 
(1981).  That  case  and  cases  dealing  with 
other  treaty  cessions,  such  as  Lac  Courte 
Oreilles  v.  Wisconsin  (i.e.,  both  the  1837 
and  the  1842  Treaties),  provide 
persuasive  precedent  for  the  belief  that 
hunting  as  well  as  fishing  rights  were 
reserved  by  the  tribes  in  the  Treaty  of 
1836.  We  have  not  altered  our  position 
on  this  matter. 

NEPA  Consideration 

Pursuant  to  the  requirements  of 
section  102(2)(C)  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4332(C)),  the  "Final 
Environmental  Statement  for  the 
Issuance  of  Annual  Regulations 
Permitting  the  Sport  Hunting  of 
Migratory  Birds  (FES-75-74)"  was  filed 
with  the  Council  on  Environmental 


Quality  on  June  6, 1975,  and  notice  of 
availability  was  published  in  the 
Federal  Register  on  June  13, 1975,  (40 
FR  25241).  A  supplement  to  the  final 
environmental  statement,  the  "Final 
Supplemental  Environmental  Impact 
Statement:  Issuance  of  Annual 
Regulations  Permitting  the  Sport 
Hunting  of  Migratory  Birds  (SEIS  88- 
14)"  was  filed  on  June  9, 1988,  and 
notice  of  availability  was  published  in 
the  Federal  Register  on  Jime  16, 1988 
(53  FR  22582),  and  June  17, 1988  (53  FR 
22727).  Copies  of  these  dociunents  are 
available  from  us  at  the  address 
indicated  imder  the  caption  ADDRESSES. 
In  addition,  an  August  1985 
Environmental  Assessment  titled 
"Guidelines  for  Migratory  Bird  Hunting 
Regulations  on  Federal  Indian 
Reservations  and  Ceded  Lands"  is 
available  from  the  same  address. 

Endangered  Species  Act  Considerations 

Section  7  of  the  Endangered  Species 
Act.  as  amended  (16  U.S.C.  1531-1543; 
87  Stat.  884),  provides  that,  "The 
Secretary  shall  review  other  programs 
administered  by  him  and  utilize  such 
programs  in  furtherance  of  the  purposes 
of  this  Act"  (and)  shall  "insure  that  any 
action  authorized,  funded  or  carried  out 
*  *   *  is  not  likely  to  jeopardize  the 
continued  existence  of  any  endangered 
species  or  threatened  species  or  result  in 
the  destruction  or  adverse  modification 
of  [critical]  habitat  *  *  *" 
Consequently,  we  conducted 
consultations  to  ensure  that  actions 
resulting  from  these  regulations  would 
not  likely  jeopardize  the  continued 
existence  of  endangered  or  threatened 
species  or  result  in  the  destruction  or 
adverse  modification  of  their  critical 
habitat.  Findings  from  these 
consultations  are  included  in  a 
biological  opinion  and  may  have  caused 
modification  of  some  regidatory 
measures  previously  proposed.  The 
final  frameworks  reflect  any 
modifications.  Our  biological  opinions 
resulting  from  its  Section  7  consultation 
are  public  documents  available  for 
public  inspection  in  the  Service's 
Division  of  Endangered  Species  and 
MBM,  at  the  address  indicated  under 
the  caption  ADDRESSES. 

Regulatory  Flexibility  Act 

These  regulations  have  a  significant 
economic  impact  on  substantial 
numbers  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.).  We  analyzed  the  economic 
impacts  of  the  annual  hunting 
regulations  on  small  business  entities  in 
detail  and  issued  a  Small  Entity 
Flexibility  Analysis  (Analysis)  in  1998. 
The  Analysis  dociunented  the 


Federal  Register /Vol.  67,  No.  168  /  Thursday.  August  29.  2002 /Rules  and  Regulations  55663 


significant  beneficial  economic  effect  on 
a  substantial  number  of  small  entities. 
The  primary  source  of  information 
about  himter  expenditiires  for  migratory 
game  bfrd  hunting  is  the  National 
Himting  and  Fishing  Sxuvey,  which  is 
conducted  at  5-year  intervals.  The 
Analysis  was  based  on  the  1996 
National  Himting  and  Fishing  Survey 
and  the  U.S.  Department  of  Commerce's 
County  Business  Patterns  from  which  it 
was  estimated  that  migratory  bird 
himters  would  spend  between  $429 
million  and  $1,084  billion  at  small 
businesses  in  1998.  Copies  df  the 
Analysis  are  available  upon  request. 

ExecutiTe  Order  12866 

Collectively,  the  rules  covering  the 
overall  frameworks  for  migratory  bird 
himting  are  economically  significant 
and  have  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB)  under 
Executive  Order  12866.  This  rule  is  a 
small  portion  of  the  overall  migratory 
bird  hunting  frameworks  and  was  not 
individually  submitted  and  reviewed  by 
OMB  under  Executive  Order  12866. 

Energy  Effiect^Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  While  this 
rule  is  a  significant  regulatory  action 
under  Executive  Order  12866,  it  is  not 
expected  to  adversely  affect  energy 
supplies,  distribution,  or  use.  Therefore, 
this  action  is  not  a  significant  energy 
action  and  no  Statement  of  Energy 
Effects  is  required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
For  the  reasons  outlined  above,  this  rule 
has  an  annual  effect  on  the  economy  of 
$100  million  or  more.  However,  because 
this  rule  establishes  hunting  seasons,  we 
do  not  plan  to  defer  the  effective  date 
under  the  exemption  contained  in  5 
U.S.C.  808  (1)  and  this  rule  will  be 
effective  immediately. 

Paperwork  Reduction  Act 

We  examined  these  regulations  under 
the  Paperwork  Reduction  Act  of  1995. 
We  utilize  the  various  recordkeeping 
and  reporting  requirements  imposed 
under  regulations  established  in  50  CFR 
part  20,  subpart  K,  in  the  formulation  of 
migratory  game  bird  hunting 
regulations.  Specifically,  OMB  has 
approved  the  information  collection 


requirements  of  the  Migratory  Bird 
Harvest  Information  Program  and 
assigned  clearance  number  1018-0015 
(expires  10/31/2004).  This  information 
is  used  to  provide  a  sampling  frame  for 
voluntary  national  surveys  to  improve 
our  harvest  estimates  for  all  migratory 
game  birds  in  order  to  better  manage 
these  populations.  OMB  has  also 
approved  the  information  collection 
requirements  of  the  Sandhill  Crane 
Harvest  Questionnaire  and  assigned 
control  number  1018-0023  (expires  07/ 
31/2003).  The  information  from  this 
survey  is  used  to  estimate  the 
magnitude  and  the  geographical  and 
temporal  distribution  of  harvest,  and  the 
portion  it  constitutes  of  the  total 
population.  A  Federal  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
currentiy  valid  OMB  control  number. 

Unfunded  Mandates  Reform  Act 

We  have  determined  and  certify,  in 
compliance  with  the  requirements  of  the 
Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1502  et  seq.,  that  this  rulemaking 
will  not  "significantly  or  uniquely" 
affect  small  governments,  and  will  not 
produce  a  Federal  mandate  of  $100 
million  or  more  in  any  given  year  on 
local  or  State  government  or  private 
entities.  Therefore,  this  proposed  rule  is 
not  a  "significant  regulatory  action" 
under  the  Unfunded  Mandates  Reform 
Act. 

Civil  Justice  Reform — Executive  Order 
12988 

The  Department,  in  promulgating  this 
proposed  rule,  has  determined  that  this 
rule  will  not  unduly  burden  the  judicial 
system  and  meets  the  requirements  of 
sections  3(a)  and  3(b)(2)  of  Executice 
Order  12988. 

Takings  Implication  Assessment 

In  accordance  with  Executive  Order 
12630,  these  rules,  authorized  by  the 
Migratory  Bird  Treaty  Act,  do  not  have 
significant  takings  implications  and  do 
not  affect  any  constitutionally  protected 
property  rights.  These  rules  will  not 
result  in  the  physical  occupancy  of 
property,  the  physical  invasion  of 
property,  or  the  regulator}'  taking  of  any 
property.  In  fact,  these  rules  allow 
hunters  to  exercise  privileges  that 
would  be  otherwise  unavailable;  and, 
therefore,  reduce  restrictions  on  the  use 
of  private  and  public  property. 

Federalism  EfEects 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 


Act.  We  annually  prescribe  frameworks 
from  which  the  States  make  selections 
and  employ  guidelines  to  establish 
special  regulations  on  Federal  Indian 
reservations  and  ceded  lands.  This 
process  preserves  the  ability  of  the 
States  and  Tribes  to  determine  which 
seasons  meet  their  individual  needs. 
Any  State  or  Tribe  may  be  more 
restrictive  than  the  Federal  frameworks 
at  any  time.  The  frameworks  are 
developed  in  a  cooperative  process  with 
the  States  and  the  Flyway  Councils. 
This  allows  States  to  participate  in  the 
development  of  frameworks  from  which 
they  will  make  selections,  thereby 
having  an  influence  on  their  own 
regulations.  These  rules  do  not  have  a 
substantial  direct  effect  on  fiscal 
capacity,  change  the  roles  or 
responsibilities  of  Federal  or  State 
governments,  or  intrude  on  State  policy 
or  administration.  Therefore,  in 
accordance  with  Executive  Order  13132, 
these  regulations  do  not  have  significant 
federalism  effects  and  do  not  have 
sufficient  federalism  implications  to 
warrant  the  preparation  of  a  Federalism 
Assessment. 

Govemment-tO'Govemment 
Relationship  With  Tribes 

Due  to  the  migratory  nature  of  certain 
species  of  birds,  the  Federal  government 
has  been  given  responsibility  over  these 
species  by  the  Migratory  Bird  Treaty 
Act.  Thus,  in  accordance  with  the 
President's  memorandum  of  April  29, 
1994,  "Govemment-to-Govemment 
Relations  with  Native  American  Tribal 
Governments"  (59  FR  22951)  Executive 
Order  13175  and  512  DM  2,  we  have 
evaluated  possible  effects  on  Federally 
recognized  Indian  tribes  and  have 
determined  that  there  are  no  effects  on 
Indian  trust  resources.  However,  by 
virtue  of  the  tribal  proposals  received  in 
response  to  the  April  30.  2001.  request 
for  proposals  and  the  August  14.  2001. 
proposed  rule,  we  have  consulted  with 
all  the  U-ibes  affected  by  this  rule. 

Regulations  Promulgation 

The  rulemaking  process  for  migraton.- 
game  bird  hunting  must,  by  its  nature, 
operate  under  severe  time  constraints. 
However,  we  intend  that  the  public  be 
given  the  greatest  possible  opportunity 
to  comment  on  the  regulations.  Thus, 
when  the  preliminarv'  proposed 
rulemaking  was  published,  we 
established  what  we  believed  were  the 
longest  periods  possible  for  public 
comment.  In  doing  this,  we  recognized 
that  when  the  comment  period  closed, 
time  would  be  of  the  essence.  That  is, 
if  there  were  a  delay  in  the  effective  date 
of  these  regulations  after  this  final 
rulemaking,  the  tribes  would  have 
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insufBcient  time  to  communicate  these 
seasons  to  their  member  and  non-tribal 
hunters  and  to  establish  and  publicize 
the  necessary  regulations  and 
procedures  to  implement  their 
decisions. 

We,  therefore,  find  that  "good  cause" 
exists,  within  the  terms  of  5  U.S.C. 
553(d)(3)  of  the  Administrative 
Procedure  Act,  and  these  regulations 
will  take  effect  immediately  upon 
publication. 

Therefore,  under  the  authority  of  the 
Migratory  Bird  Treaty  Act  of  July  3. 
1918,  as  amended  (40  Stat.  755;  16 
U.S.C.  703  et  seq.).  we  prescribe  final 
hunting  regulations  for  certain  tribes  on 
Fednal  Indian  reservations  (including 
off-reservation  trust  lands),  and  ceded 
lands.  The  regulations  specify  the 
species  to  be  himted  and  est^lish 
season  dates,  bag  and  possession  limits, 
season  length,  and  shooting  hours  for 
migratory  game  birds. 

List  of  Sabjecls  in  50  CFR  Part  20 

Ej^orts,  Hunting,  Imports,  Reporting 
and  recordkeeping  requirements. 
Transportation,  Wildlife. 

Accordingly,  part  20,  subchapter  B, 
chapter  I  of  Title  50  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows:  I 

PART20-[AMENDED] 

1.  The  authority  citation  for  part  20 
continues  to  read  as  follows: 

Audwrity:  16  U.S.C.  703-712  and  16 
U.S.C.  742  a-j.  Pub  L.  106-108. 

(Note:  The  following  hunting  regulations 
provided  for  by  50  CFR  20.110  will  not 
appear  in  the  Code  of  Federal  Regulations 
because  of  their  seasonal  nature). 

2.  Section  20.110  is  revised  to  read  as 
follows: 

S  20.110    Seasons,  limits  and  other 
regulations  for  cartain  Federal  Indian 
rssarvations,  Indian  Territory,  and  ceded 


(a)  Colorado  River  Indian  Tribes, 
Parker,  Arizona  (Tribal  Members  and 
Non-Tribal  Hunters) 

Doves 

Season  Dates:  Open  September  1 , 
close  September  15,  2002;  then  open 
November  16,  2002,  close  January  13, 
2003. 

Daily  Bag  and  Possession  Limits:  For 
the  early  season,  daily  bag  limit  is  10 
mourning  or  10  white-winged  doves, 
singly,  or  in  the  aggregate.  For  the  late 
season,  the  daily  bag  limit  is  10 
mourning  doves.  Possession  limits  are 
twice  the  daily  bag  limits. 

General  Conditions:  A  valid  Colorado 
River  Indian  Reservation  hunting  permit 


is  required  for  all  persons  14  years  and 
older  and  must  be  in  possession  before 
taking  any  wildlife  on  tribal  lands.  Any 
person  transporting  game  birds  off  the 
Colorado  River  IncUan  Reservation  must 
have  a  valid  transport  declaration  form. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  Fish  and  Game  Office 
in  Parker,  Arizona. 

(b)  Crow  Creek  Sioux  Tribe,  Crow 
Creek  Indian  Reservation,  Fort 
Thompson,  South  DakoU  (Tribal 
Members  and  Non-Tribal  Hunters) 

Sandhill  Cranes 

Season  Dates:  Open  September  14, 
close  October  20,  2002. 

Daily  Bag  Limit:  Three  sandhill 
cranes. 

Doves 

Season  Dates:  Open  September  1, 
close  October  31,  2002 

Daily  Bag  Limit:  15  mourning  doves. 

Permits:  Each  person  participating  in 
the  sandhill  crane  season  must  have  a 
valid  Federal  sandhill  crane  hunting 
permit  in  their  possession  while 
hunting. 

General  Conditions:  The  possession 
limit  is  twice  the  daily  bag  limit.  The 
waterfowl  himting  regulations 
established  by  this  final  rule  apply  only 
to  tribal  and  trust  lands  within  the 
external  botmdaries  of  the  reservation. 
Tribal  and  non-tribal  hunters  must 
comply  with  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hotirs  and  manner 
of  taking.  In  addition,  each  waterfowl 
hunter  16  years  of  age  or  over  must 
carry  on  his/her  person  a  valid 
Migratory  Bird  Himting  and 
Conservation  Stamp  (Duck  Stamp) 
signed  in  ink  across  the  stamp  face. 
Special  regulations  established  by  the 
Crow  Creek  Sioux  Tribe  also  apply  on 
the  reservation. 

(c)  Fond  du  Lac  Band  of  Lake  Superior 
Chippewa  Indians,  Cloquet,  Minnesota 
(Tribal  Members  Only) 

All  seasons  in  Minnesota,  1854  Treaty 
Zone: 

Ducks  and  Mergansers 

Season  Dates:  Open  September  14, 
close  December  1,  2002. 

Daily  Bag  Limit  for  Ducks:  18  ducks, 
including  no  more  than  12  mallards 
(only  6  of  which  may  be  hens),  3  black 
ducks,  9  scaup,  6  wood  ducks;  6 
redheads,  3  pintails  and  3  canvasbacks. 

Daily  Bag  Limit  for  Mergansers:  15 
mergansers,  including  no  more  than  3 
hooded  mergansers. 


Geese  (All  species) 

Season  Dates:  Open  September  1, 
close  December  15,  2002. 
Daily  Bag  Limit:  1 2  geese. 

Coots  and  Common  Moorhens 
(Gallinule) 

Season  Dates:  Open  September  14, 
close  December  1,  2002. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens,  singly  or  in  the 
aggregate. 

Sora  and  Virginia  Rails 

Season  Dates:  Open  September  1, 
close  December  1,  2002. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate.  There  is 
no  possession  limit 

Common  Snipe  and  Woodcock 

Season  Dates:  Open  September  1, 
close  December  1,  2002. 

Daily  Bag  Limit:  Eight  snipe  and  three 
woodcock. 

General  Conditions: 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  himting  permit 

2.  Except  as  otherwise  not^,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  provisions  of 
Chapter  10  of  the  Model  Off-Reservation 
Code.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  Federal  requirements  in  50  CFR 
part  20  as  to  hunting  methods, 
transportation,  sale,  exportation,  and 
other  conditions  generally  applicable  to 
migratory  bird  hunting. 

3.  Band  members  in  each  zone  will 
comply  with  State  regulations  providing 
for  closed  and  restricted  waterfowl 
himting  areas. 

4.  There  are  no  possession  limits  on 
any  species,  unless  otherwise  noted 
above.  For  purposes  of  enforcing  bag 
and  possession  limits,  all  migratory 
birds  in  the  possession  or  custody  of 
band  members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  AU  migratory 
birds  that  fall  on  reservation  lands  will 
not  count  as  part  of  any  off-reservation 
bag  or  possession  limit. 

(d)  Grand  Traverse  Band  of  Ottawa  and 
Chippewa  Indians,  Suttons  Bay, 
Michigan  (Tribal  Members  Only) 

All  seasons  in  Michigan,  1836  Treaty 
Zone: 

Ducks 

Season  Dates:  Open  September  15, 
2002,  close  January  15,  2003. 
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Daily  Bag  Limit:  12  ducks,  which  may 
include  no  more  than  2  pintail,  2 
canvasback,  3  black  ducks,  1  hooded 
merganser,  3  wood  ducks,  3  redheads, 
and  6  mallards  (only  3  of  which  may  be 
hens). 

Canada  Geese 

Season  Dates:  Open  September  1, 
close  November  30,  2002,  and  open 
January  1,  2003,  close  February  8,  2003. 

Daiiy  Bag  Limit:  Five  geese. 

Other  Geese  (White-Fronted  Geese, 
Snow  Geese,  and  Brant) 

Season  Dates:  Open  September  20, 
close  November  30,  2002. 
Daily  Bag  Limit:  Five  geese. 

Sora  Rails,  Common  Snipe,  and 
Woodcock 

Season  Dates:  Open  September  1, 
close  November  14,  2002. 

Daily  Bag  Limit:  Five  rails,  five  snipe, 
and  five  woodcock. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  November  14,  2002. 

DaUy  Bag  Limit:  Ten  mourning  doves. 

General  Conditions:  A  valid  Grand 
Traverse  Band  Tribal  license  is  required 
and  must  be  in  possession  before  taking 
any  wildUfe.  All  other  basic  regulations 
contained  in  50  CFR  part  20  are  valid. 
Other  tribal  regulations  apply,  and  may 
be  obtained  at  the  tribal  office  in 
Suttons  Bay,  Michigan. 

(e)  Great  Lakes  Indian  Fish  and 
WUdlifie  Commission,  Odanah, 
Wisconsin  (Tribal  Members  Only) 

Ducks 

A.  Wisconsin  and  Minnesota  1837 
and  1842  Zones: 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 

Daily  Bag  Limit:  20  ducks,  including 
no  more  than  10  mallards  (only  5  of 
which  may  be  hens),  4  black  ducks,  4 
redheads,  4  pintails,  and  2  canvasbacks. 

B.  Michigan  1836  and  1842  Treaty 
Zones: 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 

Daily  Bag  Limit:  10  ducks,  including 
no  more  than  5  medlards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads,  2  pintails,  and  1  canvasback. 

Mergansers:  All  Ceded  Areas — 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 

Daily  Bag  Limit:  Five  mergansers. 

Geese:  All  Ceded  Areas — 

Season  Dates:  Begin  September  1  and 
end  December  1,  2002.  In  addition,  any 
portion  of  the  ceded  territory  which  is 
open  to  State-licensed  hunters  for  goose 
hunting  after  December  1  shall  also  be 
open  concurrently  for  tribal  members. 


Daily  Bag  Limit:  10  geese  in  aggregate. 
Other  Migratory  Birds:  All  Ceded 
Areas  except  where  noted  below. 

A.  Coots  and  Common  Moorhens 
(Common  Gallinules) 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 

Daily  Bag  Limit:  20  coots  and 
common  moorhens  (common 
gallinules),  singly  or  in  the  aggregate. 

B.  Sora  and  Virginia  Rails 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 

Daily  Bag  Limit:  25  sora  and  Virginia 
rails  singly,  or  in  the  aggregate. 

Possession  Limit:  25. 

C.  Common  Snipe 

Season  Dates:  Begin  September  14 
and  end  December  1,  2002. 
Daily  Bag  Limit:  Eight  common  snipe. 

D.  Woodcock 

Season  Dates:  Begin  September  3  and 
end  December  1,  2002. 
Daily  Bag  Limit:  Five  woodcock. 

E.  Mourning  Doves:  1837  and  1842 
Ceded  Territories 

Season  Dates:  Begin  September  1  and 
end  October  30,  2002. 

Daily  Bag  Limit:  Fifteen  mourning 
doves. 

General  Conditions 

1.  While  hunting  waterfowl,  a  tribal 
member  must  carry  on  his/her  person  a 
valid  tribal  waterfowl  himting  permit. 

2.  Except  as  otherwise  noted,  tribal 
members  will  be  required  to  comply 
with  tribal  codes  that  will  be  no  less 
restrictive  than  the  model  ceded 
territory  conservation  codes  approved 
by  Federal  courts  in  the  Lac  Courte 
Oreilles  v.  State  of  Wisconsin  (Voigt) 
and  Mille  Lacs  Band  v.  State  of 
Minnesota  cases.  The  respective  Chapter 
10  of  these  Model  Codes  regulate 
territory  migratory  bird  himting.  Except 
as  modified  by  the  Service  rules 
adopted  in  response  to  this  proposal, 
these  amended  regulations  parallel 
Federal  requirements  in  50  CFR  part  20 
as  to  hunting  methods,  transportation, 
sale,  exportation,  and  other  conditions 
generally  applicable  to  migratory  bird 
hunting. 

3.  Particular  regulations  of  note 
include: 

A.  Nontoxic  shot  will  be  required  for 
all  waterfowl  hunting. 

B.  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
providing  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generadly  incorporate  the 
same  restrictions  contained  in  parallel 
State  regulations. 


C.  Possession  limits  for  each  species 
are  double  the  daiiy  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 
Possession  limits  are  applicable  only  to 
transportation  and  do  not  include  birds 
that  are  cleaned,  dressed,  and  at  a 
member's  primary  residence.  For 
purposes  of  enforcing  bag  and 
possession  limits,  all  migratory  birds  in 
the  possession  or  custody  of  tribal 
members  on  ceded  lands  will  be 
considered  to  have  been  taken  on  those 
lands  unless  tagged  by  a  tribal  or  State 
conservation  warden  as  having  been 
taken  on-reservation.  All  migratory 
birds  that  fall  on  reservation  lands  will 
not  count  as  part  of  any  off-reservation 
bag  or  possession  limit. 

D.  The  Tribe  proposes  that  the  baiting 
restrictions  included  in  the  respective 
sections  10.05(2)(h)  of  the  model  ceded 
territory  conservation  codes  be  amended 
to  include  language  which  parallels  that 
in  place  for  non-tribal  members  as 
published  in  64  FR  29804,  June  3.  1999. 

E.  They  also  propose  to  remove  the 
shell  limit  restrictions  included  in  the 
respective  sections  10.05(2)(b]  of  the 
model  ceded  territory  conservation 
codes. 

5.  Michigan — Duck  Blinds  and 
Decoys.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  that  parallel 
applicable  Michigan  laws  concerning 
duck  blinds  and/or  decoys. 

(f)  Kalispel  Tribe,  Kalispel  Reservation, 
Usk,  Washington  (Tribal  Members  and 
Nontribal  Hunters) 

Non-tribal  Hunters  on  Reservation 

Geese 

Season  Dates:  Open  September  1, 
2002,  close  September  15.  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10,  respectively. 

Tribal  Hunters  Within  Kalispel  Ceded 
Lands 

Ducks 

Season  Dates:  Open  September  20, 
2002,  close  January  26,  2003. 

Daily  Bag  Limit:  7  ducks,  including  no 
more  than  2  female  mallards,  4  scaup, 
and  2  redheads.  The  seasons  on 
canvasbacks  and  pintail  are  closed. 

Geese 

Season  Dates:  Open  September  1 , 
2002,  close  January  31,  2003. 

Daily  Bag  Limit:  3  light  geese  and  4 
dark  geese.  The  daily  bag  limit  is  2  brant 
and  is  in  addition  to  dark  goose  limits. 

General:  Tribal  members  must  possess 
a  validated  Migratory  Bird  Hunting  and 
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Conservation  Stamp  and  a  tribal  ceded 
lands  permit. 

(g)  Leech  Lake  Band  of  Ojibwe,  Cass 
Lake,  Minnesota  (Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  September  14, 
close  December  31,  2002. 

Daily  Bag  Limits:  10  birds.  The  season 
on  canvasback  is  closed. 

Geese 

Season  Dates:  Open  September  1, 
close  December  31,  2002. 

Daily  Bag  Limits:  10  geese. 

General:  Possession  limits  are  twice 
the  daily  bag  limits.  Shooting  hours  are 
one-half  hour  before  sunrise  to  one-half 
hour  after  suinset.  Nontoxic  shot  is 
required.  Use  of  live  decoys,  bait,  and 
commercial  use  of  migratory  birds  are 
prohibited. 

(h)  Little  River  Band  of  Ottawa  Indians, 
Manistee,  Michigan  (Tribal  Members 
Only)  I 

Canada  Geese 

Season  Dates:  Open  September  1, 
close  September  15,  2002,  early  season, 
then  open  September  28,  close 
December  5,  2002,  regular  season,  and 
open  January  1,  close  February  8,  2003, 
late  season. 

Daily  Bag  Limits:  Five  geese  in  the 
early  and  late  seasons  and  two  geese  in 
the  regular  portion  of  the  season. 

Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  15, 
close  Novepiber  14,  2002. 

Daily  Bag  Limit:  8  rails,  8  snipe,  and 
3  woodcock. 

Mourning  Doves 

Season  Dates:  Open  September  15, 
close  November  14,  2002. 
Daily  Bag  Limit:  10  doves. 
Genera/; 

A.  All  tribal  members  will  be  required 
to  obtain  a  valid  tribal  resource  card  and 
2002-03  hunting  license. 

B.  Except  as  modified  by  the  Service 
rules  adopted  in  response  to  this 
proposal,  these  amended  regulations 
parallel  all  Federal  regulations 
contained  in  50  CFR  part  20. 

C.  Particular  regulations  of  note 
include: 

(1)  Nontoxic  shot  will  be  required  for 
all  waterfowl  hunting  by  tribal 
members. 

(2)  Tribal  members  in  each  zone  will 
comply  with  tribal  regulations 
provichng  for  closed  and  restricted 
waterfowl  hunting  areas.  These 
regulations  generally  incorporate  the 
same  restrictions  contained  in  parallel 
State  regulations. 


(3)  Possession  limits  for  each  species 
are  double  the  daily  bag  limit,  except  on 
the  opening  day  of  the  season,  when  the 
possession  limit  equals  the  daily  bag 
limit,  unless  otherwise  noted  above. 

D.  Tribal  members  hunting  in 
Michigan  will  comply  with  tribal  codes 
that  contain  provisions  parallel  to 
Michigan  law  regarding  duck  blinds  and 
decoys. 

(i)  The  Little  Traverse  Bay  Bands  of 
Odawa  Indians,  Petoskey,  Michigan 
(Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  September  20, 
2002,  close  January  20,  2003. 

Daily  Bag  Limits:  10  ducks,  including 
no  more  than  5  mallards  (only  2  of 
which  may  be  hens),  2  black  ducks,  2 
redheads,  2  wood  ducks,  1  pintail.  1 
hooded  merganser,  and  1  canvasback. 

Canada  Geese 

Season  Dates:  Open  September  1, 
2002,  close  January  20,  2003. 

Daily  Bag  and  Possession  Limits:  Five 
geese. 

Sora  Rails,  Snipe,  and  Woodcock 

Season  Dates:  Open  September  1, 
close  November  14,  2002. 

Daily  Bag  Limit:  Five  rails,  five  snipe, 
and  five  woodcock. 

General:  Possession  limits  are  twice 
the  daily  bag  limits. 

(j)  Makah  Indian  Tribe,  Neah  Bay, 
Washington  (Tribal  Members) 

Ducks  and  Coots 

Season  Dates:  Open  September  15, 
2002,  close  January  13,  2003. 

Daily  Bag  Limit:  Seven  ducks 
including  no  more  than  one  redhead. 
The  season  on  canvasback  is  closed. 

Geese 

Season  Dates:  Open  September  15, 
2002,  close  January  13,  2003. 
Daily  Bag  Limit:  Four. 

General 

All  other  Federal  regulations 
contained  in  50  CFR  part  20  would 
apply.  The  following  restrictions  are 
also  proposed  by  the  Tribe:  (1)  As  per 
Makah  Ordinance  44,  only  shotgims 
may  be  used  to  hunt  any  species  of 
waterfowl.  Additionally,  shotgims  must 
not  be  discharged  within  0.25  miles  of 
an  occupied  area;  (2)  Hunters  must  be 
eligible,  enrolled  Makah  tribal  members 
and  must  carry  their  Indian  Treaty 
Fishing  and  Hunting  Identification  Card 
while  hunting.  No  tags  or  permits  are 
required  to  hunt  waterfowl;  (3)  The 
Cape  Flattery  area  is  open  to  waterfowl 
hunting,  except  in  designated 


wilderness  areas,  or  within  one  mile  of 
Cape  Flattery  Trail,  or  in  any  area  that 
is  closed  to  hunting  by  another 
ordinance  or  regulation;  (4)  The  use  of 
live  decoys  and/or  baiting  to  pursue  any 
species  of  waterfowl  is  prohibited;  (5) 
Steel  or  bismuth  shot  only  for  waterfowl 
is  allowed;  the  use  of  lead  shot  is 
prohibited;  (6)  The  use  of  dogs  is 
permitted  to  hunt  waterfowl. 

(k)  Navajo  Indian  Reservation,  Window 
Rock,  Arizona  (Tribal  Members  and 
Nonmembers) 

Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  September  30,  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

Mourning  Doves 

Season  Dates:  Open  September  1, 
close  September  30,  2002. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

General  Conditions:  Tribal  and  non- 
tribal  hunters  will  comply  with  all  basic 
Federal  migratory  bird  himting 
regulations  in  50  CFR  Part  20,  regarding 
shooting  hours  and  manner  of  taking.  In 
addition,  each  waterfowl  himter  16 
years  of  age  or  over  must  carry  on  his/ 
her  person  a  valid  Migratory  Bird 
Hunting  and  Conservation  Stamp  (Duck 
Stamp)  signed  in  ink  across  the  face. 
Special  r^ulations  established  by  the 
Navajo  Nation  also  apply  on  the 
reservation. 

(1)  Oneida  Tribe  of  Indians  of 
Wisconsin,  Oneida,  Wisconsin  (Tribal 
Members  Only). 

Geese 

Season  Dates:  Open  September  1, 
close  December  3 1 ,  2002 . 

Daily  Bag  and  Limits:  Three  Canada 
geese.  Himters  will  be  issued  three  tribsd 
tags  for  geese  in  order  to  monitor  goose 
harvest.  An  additional  three  tags  will  be 
issued  each  time  birds  are  registered.  A 
season  quota  of  150  birds  is  adopted.  If 
the  quota  is  reached  before  the  season 
concludes,  the  season  will  be  closed  at 
that  time. 

Woodcock 

Season  Dates:  Open  September  14. 
close  November  15,  2002. 

Daily  Bag  and  Possession  Liniits:  5 
and  10  woodcock,  respectively. 

General  Conditions:  The  Tribe 
proposes  shooting  hours  be  one-half 
hour  before  siuirise  to  one-half  hour 
after  simset.  Nontribal  members  hunting 
on  the  Reservation  or  on  lands  imder 
the  jurisdiction  of  the  Tribe  must 
comply  with  all  State  of  Wisconsin 
regulations.  Tribal  members  and 
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nontribal  members  hunting  on  the 
Reservation  or  on  lands  under  the 
jmisdiction  of  the  Tribe  will  observe  all 
basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR  part  20, 
with  the  following  exceptions:  Indian 
himters  would  be  exempt  from  the 
pvirchase  of  the  Migratory  Waterfowl 
Hunting  and  Conservation  Stamp  (Duck 
Stamp);  and  shotgun  capacity  is  not 
limited  to  three  shells. 

(m)  Point  No  Point  Treaty  Tribes, 
Kin^on,  Washington  (Tribal  Members 
Only). 

Ducks  and  Mergansers 

Season  Dates:  Open  September  15, 
2002,  close  March  10,  2003. 

Daily  Bag  and  Possession  Limits: 
Seven  ducks!  including  no  more  than 
two  hen  mallards,  one  pintail,  one 
canvasback,  one  harleqiiin,  and  two 
redheads.  Possession  limit  is  twice  the 
daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
2002,  close  March  10,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  and  may  include  no  more  than 
three  light  geese.  The  season  on 
Aleutian  Canada  geese  is  closed. 
Possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Open  November  1, 
2002,  close  March  10,  2003. 

Daily  Bag  and  Possession  Limits:  Two 
brant.  Possession  limit  is  twice  the  daily 
bag  limit. 

Coots 

Season  Dates:  Open  September  15, 
2002,  close  March  10,  2003. 

Daily  Bag  Limits:  25  coots. 

Mourning  Doves 

Season  DateH:  Open  September  1, 
2002,  close  January  15,  2003. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

Snipe 

Season  Dates:  Open  September  15, 
2002,  close  March  10,  2003. 

Daily  Bag  and  Possession  Limits:  10 
and  20  snipe,  respectively. 

Band-tailed  Pigeon 

Season  Dates:  Open  September  1, 
2002,  close  January  15.  2003. 

Daily  Bag  and  Possession  Umits:  5 
and  10,  respectively. 

General  Conditions:  All  hunters 
authorized  to  himt  migratory  birds  on 
the  reservation  must  obtain  a  tribal 
hunting  permit  from  the  respective 
Tribe.  Hunters  are  also  required  to 


adhere  to  a  number  of  special 
regiilations  available  at  the  tribal  office. 

(n)  Squaxin  Island  Tribe,  Squaxin 
Island  Reservation,  Shelton, 
Washington  (Tribal  Members  Only) 

Ducks 

Season  Dates:  Open  September  15, 
2002,  close  January  15,  2003. 

Daily  Bag  and  Possession  Limits:  Five 
ducks.  The  seasons  on  harlequin  ducks 
and  canvasback  are  closed.  Possession 
limit  is  twice'the  daily  bag  limit. 

Geese 

Season  Dates:  Open  September  15, 
2002.  close  January  15,  2003. 

Daily  Bag  and  Possession  Limits:  Four 
geese,  and  may  include  no  more  than 
two  snow  geese  and  one  dusky  Canada 
goose.  The  season  on  Aleutian  and 
Cackling  Canada  geese  is  closed. 
Possession  limit  is  twice  the  daily  bag 
limit. 

Brant 

Season  Dates:  Open  September  15, 
close  December  31,  2003. 

Daily  Bag  and  Possession  Limits:  Two 
and  four  brant,  respectively. 

Coots 

Season  Dates:  Open  September  15, 
2002,  close  January  15,  2003. 

Daily  Bag  Limits:  25  coots. 

Snipe 

Season  Dates:  Open  September  15, 
2002,  and  close  January  15,  2003. 

Daj7y  Bag  and  Possession  Limits:  8 
and  16  snipe,  respectively. 


Band-tailed  Pigeons 

Season  Dates:  Open  September  1, 
close  December  31,  2002. 

Daily  Bag  and  Possession  Limits:  5 
and  10  pigeons,  respectively. 

General  Conditions:  All  tribal  hunters 
must  obtain  a  Tribal  Hunting  Tag  and 
Permit  from  the  Tribe's  Natural 
Resources  Department  and  must  have 
the  permit,  along  with  the  member's 
treaty  enrollment  card,  on  his  or  her 
person  while  hunting.  Shooting  hours 
are  one-half  hom-  before  sunrise  to  one- 
half  hoiu-  after  sunset  and  steel  shot  is 
required  for  all  migratory  bird  himting. 
Other  special  regulations  are  available  at 
the  tribal  office  in  Shelton,  Washington. 

(o)  Tulalip  Tribes  of  Washington, 
Tulalip  Indian  Reservation,  Marysville, 
Washington  (Tribal  Members  Only ) 

Ducks  (Including  Coots  and  Mergansers) 

Season  Dates:  Open  September  15, 
2002,  and  close  February  28,  2003. 

Daily  Bag  and  Possession  Limits:  6 
and  12  ducks,  respectively  per  species 


for  all  species  except  that  bag  and 
possession  limits  may  include  no  more 
than  2  female  mallards,  1  pintail,  4 
scaup,  2  redheads.  The  season  on 
canvasbacks  is  closed. 

Geese 

Season  Dates:  Open  September  15. 
2002,  and  close  February  28.  2003. 

Daily  Bag  and  Possession  Limits:  6 
and  12  geese,  respectively;  except  that 
the  bag  limits  may  not  include  more 
than  2  brant  and  1  cackling  Canada 
goose.  The  Tribes  also  set  a  maximimi 
annual  bag  limit  on  ducks  and  geese  for 
those  tribal  members  who  engage  in 
subsistence  himting  of  365  ducks  and 
365  geese. 

Snipe 

Season  Dates:  Open  September  15. 
2002,  through  February  28.  2003. 

Daily  Bag  and  Possession  Limits:  8 
and  16.  respectively. 

General  Conditions:  All  hunters  on 
Tulalip  Tribal  lands  are  required  to 
adhere  to  shooting  hour  regulations  set 
at  one-half  hour  before  sunrise  to 
sunset,  special  tribal  permit 
requirements,  and  a  number  of  other 
tribal  regulations  enforced  by  the  Tribe. 
Nontribal  hunters  16  years  of  age  and 
older,  hunting  pursuant  to  Tulalip 
Tribes'  Ordinance  No.  67.  must  possess 
a  valid  Federal  Migratory  Bird  Hunting 
and  Conservation  Stamp  and  a  valid 
State  of  Washington  Migratory 
Waterfowl  Stamp.  Both  stamps  must  be 
validated  by  signing  across  the  face  of 
the  stamp.  Other  tribal  regulations 
apply,  and  may  be  obtained  at  the  tribal 
office  in  Marysville,  Washington. 

(p)  Upper  Skagit  Indian  Tribe,  Sedro 
WooUey,  Washington  (Tribal  Members 
Only) 

Mourning  Dove 

Season  Dates:  Open  September  1 .  end 
December  31,  2002. 

Daily  Bag  Limit:  12  mourning  dove. 

Tribal  members  must  have  the  tribal 
identification  and  harvest  report  card  on 
their  person  to  hunt.  Tribal  members 
hunting  on  the  Reservation  will  observe 
all  basic  Federal  migratory  bird  hunting 
regulations  found  in  50  CFR. 

(q)  Wampanoag  Tribe  of  Gay  Head, 
Aquinnah,  Massachusetts  (Tribal 
Members  Only) 

Geese 

Season  Dates:  Open  September  14, 
2002,  and  close  September  21,  2002, 
and  open  November  1.  2002.  close 
February  28,  2003. 

Daily  Bag  and  Possession  Limits:  5 
Canada  geese  during  the  first  period.  3 
during  the  second,  and  15  snow  geese. 


55668  Federal  Register /Vol.  67,  No.  168 /Thursday,  August  29,  2002 /Rules  and  Regulations 


General  Conditions:  Shooting  hours 
are  one-half  hour  before  simrise  to 
sunset.  Nontoxic  shot  is  required.  Tribal 
members  will  observe  all  basic  Federal 
migratory  bird  hunting  regulations 
contained  in  50  CFR. 

(r)  White  Earth  Band  of  Ojibwe,  White 
Earth,  Nfinnesota  (Tribal  Members 
Only) 

Ducks  and  Mergansers 

Season  Dates:  Open  September  14, 
close  December  16,  2002. 

Daily  Bag  Limit  for  Ducks:  10  ducks, 
including  no  more  than  2  mallards.  The 
season  on  canvasback  is  closed. 

Daily  Bag  Limit  for  Mergansers:  Five 
mergansers,  including  no  more  than  two 
hooded  mergansers. 

Geese 

Season  Dates:  Open  September  1 , 
close  December  15,  2002. 
Daily  Bag  Limit:  Five  geese. 

Coots 

Season  Dates:  Open  September  14, 
close  December  16,  2002. 
Daily  Bag  Limit:  20  coots. 

Sora  and  Virginia  Rails 

Season  Dates:  Open  September  7, 
close  December  31,  2002. 


Daily  Bag  Limit:  25  sora  and  Virginia 
rails,  singly  or  in  the  aggregate. 

Common  Snipe  and  Woodcock 

Season  Dates:  Open  September  7, 
close  December  31,  2002. 

Daily  Bag  Limit:  10  snipe  and  10 
woodcock. 

Mourning  Dove 

Season  Dates:  Open  September  7, 
close  December  31,  2002.    - 

Daily  Bag  Limit:  25  doves. 

General  Conditions:  Shooting  hours 
are  one-half  hour  before  simrise  to  one- 
half  hour  after  simset.  Nontoxic  shot  is 
required. 

(s)  White  Mountain  Apache  Tribe,  Fort 
Apache  Indian  Reservation,  Whiteriver, 
Arizona  (Tribal  Members  and  Nontribal 
Hunters) 

Band-tailed  Pigeons  (Wildlife 
Management  Unit  10  and  areas  south  of 
Y-70  in  Wildlife  Management  Unit  7, 
only) 

Season  Dates:  Open  September  4, 
close  September  18,  2002. 

Daily  Bag  and  Possession  Limits: 
Three  and  six  pigeons,  respectively. 


Mourning  Doves  (Wildlife  Management 
Unit  10  and  areas  south  of  Y-70  in 
Wildlife  Management  Unit  7,  only) 

Season  Dates:  Open  September  4, 
close  September  18,  2002. 

Daily  Bag  and  Possession  Limits:  10 
and  20  doves,  respectively. 

General  Conditions:  All  non-tribal 
himters  hunting  band-tailed  pigeons 
and  mourning  doves  on  Reservation 
lands  shall  have  in  their  possession  a 
valid  White  Mountain  Apache  Daily  or 
Yearly  Small  Game  Permit.  In  addition 
to  a  small  game  permit,  all  non-tribal 
hunters  hunting  band-tailed  pigeons 
must  have  in  their  possession  a  White 
Mountain  Special  Band-tailed  Pigeon 
Permit.  Other  special  regulations 
established  by  the  White  Moimtain 
Apache  Tribe  apply  on  the  reservation. 
Tribal  and  non-tribal  hunters  will 
comply  with  all  basic  Federal  migratory 
bird  hunting  regulations  in  50  CFR  part 
20  regarding  shooting  hours  and  manner 
of  taking. 

Dated:  August  22,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[FR  Doc.  02-22102  Filed  8-28-02;  8:45  am] 
BUJJNG  CODE  4310-SS-P 


Thursday, 
August  29,  2002 


Part  VI 

Department  of 
Defense 

General  Services 
Administration 

National  Aeronautics 
and  Space 
Administration 


48  CFR  Parts  23  and  52 
Federal  Acquistion  Reg;iilation;  Leadership 
hi  Envhonmental  Management  (E.O. 
13148);  Proposed  Rule 


55670  Federal  Register/Vol.  67,  No.  168/Thursday,  August  29,  2002 /Proposed  Rules 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  23  and  52 
[FAR  CaM  2000-005] 
RIN9000-AJ44 

Fadaral  Aoqulsttlon  Ragulatlon; 
LaadarsMp  in  Envtronmantal 
Managamant  (E.0. 13148) 

agencies:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
implement  Executive  (>dm  13148  of 
April  21,  2000,  Greening  the 
Government  through  Leadership  in 
Environmental  Management. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
October  28,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street. 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington.  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2000-005@gsa.gov. 
Please  submit  comments  only  and  cite 
FAR  case  2000-005  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  MFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  LaiuB  Smith,  Prociuement 
Analyst,  at  (202)  501-7279.  Please  cite 
FAR  case  2000-005. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

On  April  21,  2000,  the  President 
signed  Executive  Order  (E.O.)  13148, 
Greening  the  Government  Through 
Leadership  in  Environmental 
Management.  The  E.O. — 

1.  Provides  requirements  and  goals  for 
agencies  related  to — 

a.  Environmental  management  and 
compliance; 

b.  Right-to-know  and  pollution 
prevention: 


c.  Release  reduction  of  toxic 
chemicals; 

d.  Use  reduction  of  toxic  chemicals, 
hazardous  substances,  and  other 
pollutants;  and 

e.  Reduction  in  ozone-depleting 
substances; 

2.  Revokes  E.O.s  12843  of  April  21, 
1993,  Prociirement  Requirements  and 
Policies  for  Federal  Agencies  for  Ozone- 
Depleting  Substances;  12856  of  August 
3, 1993,  Federal  Compliance  with  Right- 
To-Know  Laws  and  Pollution 
Prevention  Reqiiirements;  and  12969  of 
August  8, 1995,  Federal  Acquisition  and 
Community  Right-To-Know; 

3.  Requires  agencies  to  continue  to 
follow  the  policies  and  procedures  in 
FAR  Subparts  23.8,  Ozone-Depleting 
Substances;  23.9,  Toxic  Chemical 
Release  Reporting;  and  23.10  Federal 
Compliance  with  Right-To-Know  Laws 
and  PoUution  Prevention  Requirements, 
that  were  in  effect  as  of  the  date  of  E.O. 
13148; and 

4.  Requires  agencies  to  implement 
environmental  management  systems 
(EMSs)  and  conduct  facility  compliance 
audits  (FCAs)  at  certain  Federal 
facilities. 

This  proposed  rule  amends  the  FAR 
to  implement  E.O.  13148  by — 

1.  Removing  references  to  E.O.s 
12843, 12856,  and  12969; 

2.  Replacing  references  for  the 
revoked  E.O.s  with  that  of  E.O.  13148; 

3.  Adding  the  requirement  at  FAR 
52.223-5,  Pollution  Prevention  and 
Right-To-Know  Information,  for 
contractors  to  provide  information 
necessary  so  that  agencies  can 
implement  EMSs  and  complete  FCAs  at 
certain  Federal  facilities;  and 

4.  Making  editorial  changes. 
North  American  Industry 

Classification  System  (NAICS)  codes 
will  replace  Standard  Industrial 
Classification  (SIC)  codes  in  FAR 
Subpart  23.9  and  FAR  52.223-13  and 
52.223-14  once  the  NAICS  conversion 
for  the  Toxics  Release  Inventory 
program  is  complete. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regvdatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  as 
required  by  E.O.  13148,  this  rule  does 
not  change  the  current  policies  and 


procediues  in  FAR  Subparts  23.8,  23.9, 
and  23.10.  The  proposed  rule  provides 
a  means  for  agencies  to  obtain 
contractor  information  for  the 
implementation  of  EMSs  and  the 
completion  of  FCAs  at  certain  Federal 
facilities.  Agencies  will  determine 
which  facilities  are  appropriate  for  EMS 
implementation.  Federal  facilities 
indude  Government-owned,  contractor- 
operated  facilities,  and  Government- 
owned  facilities  on  which  multiple 
contractors  perform  services.  The 
criteria  for  performing  EMSs  indicate 
that  large,  rather  than  small.  Federal 
facilities  are  more  likely  to  be  included 
in  EMSs,  and  these  large  Federal 
facilities  are  more  likely  to  be  operated 
by  large  businesses.  If,  on  the  other 
hand,  several  contractors  are  performing 
services  on  a  Government-owned 
facility,  many  of  the  services  performed 
by  small  businesses  foil  within  the 
category  of  administrative  support 
services  considered  "environmentally 
clean"  and  not  included  in  EMSs.  For 
similar  reasons,  the  requirement 
pertaining  to  FCAs  is  not  expected  to 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

An  Initial  RegiUatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  vidll  consider 
comments  bojn  small  entities 
concerning  the  affected  FAR  Parts  23 
and  52  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAR  case  2000-005), 
in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  The  proposed  changes  to 
the  FAR  will  increase  the  information 
collection  requirement  currently 
approved  under  Office  of  Management 
and  Budget  control  number  9000-0147, 
since  the  rule  requires  contractors  to 
provide  information  needed  by  a 
Federal  facility  to  implement  an  EMS 
(Alternate  I  of  52.223-5)  and  to 
complete  a  FCA  (Alternate  II  of  52.223- 
5).  Accordingly,  the  FAR  Secretariat  has 
submitted  a  request  for  approval  of  a 
revised  information  collection 
requirement  concerning  leadership  in 
environmental  management  as  it  relates 
to  E.O.  13148  to  the  Office  of 
Management  and  Budget  imder  44 
U.S.C.  3501,  etseq. 

Annual  reporting  burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response,  including  the  time 
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for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  revievdng  the  collection 
of  information. 

The  annual  reporting  biuden  is 
estimated  as  follows: 

Respondents:  2500. 

Responses  per  respondent:  1. 

Total  armual  responses:  2500. 

Preparation  hours  per  response:  .5. 

Total  response  burden  hours:  1250. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Submit  comments,  including 
suggestions  for  reducing  this  burden, 
not  later  than  October  28,  2002  to:  FAR 
Desk  Officer,  0MB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  Washington,  DC 
20405. 

Public  conunents  are  particularly 
invited  on:  whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  will  have  practical  utility;  whether 
our  estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assimiptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  biuden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
appropriate  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
Room  4035,  Washington,  DC  20405. 
telephone  (202)  208-7312.  Please  cite 
0MB  Control  Number  9000-0147, 
Leadership  in  Environmental 
Management  (E.O.  13148),  in  all 
correspondence. 

List  of  Subjects  in  48  CFR  Parts  23  and 
52 

Government  procmement. 
Dated:  August  20.  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  23  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  23  and  52  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 


PART  23— ENVIRONMENT.  ENERGY 
AND  WATER  EFRCIENCY, 
RENEWABLE  ENERGY 
TECHNOLOGIES,  OCCUPATIONAL 
SAFETY,  AND  DRUG-FREE 
WORKPLACE 

2.  Add  section  23.001  to  read  as 
follows: 

23.001    Definition. 

Toxic  chemical,  as  used  in  this  part, 
means  a  chemical  or  chemical  category 
listed  in  40  CFR  372.65. 

3.  Amend  section  23.702  by  revising 
paragraph  (d)  to  read  as  follows: 

23.702    Authorities. 

***** 

(d)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental 
Management. 

***** 

4.  Amend  section  23.801  by  revising 
paragraph  (b)  to  read  as  follows: 

23.801    Authorities. 

***** 

(b)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental 
Management. 

***** 

5.  Amend  section  23.803  by  revising 
the  introductory  text  of  paragraph  (b); 
and  in  paragraph  (b)(1)  by  removing 
"12843"  and  adding  "13148"  in  its 
place. 

23.803    Policy. 

***** 

(b)  In  preparing  specifications  and 
purchase  descriptions,  and  in  the 
acquisition  of  supplies  and  services, 
agencies  shall — 

***** 

6.  Amend  Subpart  23.9  as  follows: 

a.  Revise  the  Subpart  heading; 

b.  Revise  section  23.901; 

c.  In  section  23.902.  add  a  sentence  to 
the  end  of  paragraph  (b); 

d.  In  section  23.903.  amend  paragraph 
(a)  by  removing  "(including  all 
options)"  and  revise  paragraph  {b)(2); 

e.  Remove  section  23.904  and 
redesignate  sections  23.905,  23.906,  and 
23.907  as  23.904.  23.905,  and  23.906. 
respectively; 

.  f.  In  the  newly  designated  section 

23.905  revise  paragraphs  (a) 
introductory  text.  (a)(2)(iv).  and 
(a)(2)(v),  and  amend  paragraph  (d)  by 
removing  "12969"  and  adding  "13148" 
in  its  place;  and 

g.  In  the  newly  designated  section 

23.906  revise  paragraph  (a),  and  amend 
paragraph  (b)  by  removing  "(including 
all  options)". 


The  revised  and  added  text  reads  as 
follows: 

Subpart  23.9— Contractor  Compllanca 
with  Toxic  Chamlcai  Reiaaae  Raporting 

23.901  Purpose. 

This  subpart  implements  the 
requirements  of  Executive  Order  (E.O.) 
13148  of  April  21.  2000.  Greening  the 
Government  through  Leadership  in 
Environmental  Management.  - 

23.902  General. 

(b)  *  *   *  See  EPA's  website  at  http:/ 
/www. epa.gov/tri  for  guidance. 

23.903  Applicability. 

*     "    *         *         *         » 

(b)  *  *  ' 

(2)  Contractor  facilities  located 
outside  the  United  States,  Puerto  Rico, 
Guam,  American  Samoa,  the  United 
States  Virgin  Islands,  the  Northern 
Mariana  Islands,  and  any  other  territory 
or  possession  over  which  the  United 
States  has  jurisdiction. 

23.905    Requirements. 

***** 

(a)  E.O.  13148  requires  that 
solicitations  for  competitive  contracts 
expected  to  exceed  $100,000  include,  to 
the  maximum  extent  practicable,  as  an 
award  eligibility  criterion,  a  certification 
by  an  offeror  that,  if  awarded  a  contract, 
either — 
***** 

(2)   *    *    * 

(iv)  Do  not  fall  within  the  following 
Standard  Industrial  Classification  (SIC) 
codes  or  their  corresponding  North 
American  Industry  Classification 
System  sectors: 

(A)  Major  group  code  10  (except  1011. 
1081,  and  1094. 

(B)  Major  group  code  12  (except 
1241). 

(C)  Major  group  codes  20  through  39 
or  their  corresponding  North  American 
Industry  Classification  System  (NAICS) 
sectors  31  through  33. 

(D)  Industry  codes  4911,  4931.  or 
4939  (limited  to  facilities  that  combust 
coal  and/or  oil  for  generating  power). 

(E)  bidustry  codes  4953  (limited  to 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act  (42 
U.S.C.  6921,  et  seq.))  or  5169,  or  5171, 
or  7389  (limited  to  facilities  primarily 
engaged  in  solvent  recovery  services  on 
a  contract  or  fee  basis);  or 

(v)  Are  not  located  within  the  United 
States,  Puerto  Rico,  Guam,  American 
Samoa,  the  United  States  Virgin  Islands, 
the  Northern  Mariana  Islands,  or  any 
other  territory  or  possession  over  which 
the  United  States  has  jurisdiction. 
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23.906    Solicitation  provision  and  contract 


(a)  Insert  the  provision  at  52.223-13, 
Certification  of  Toxic  Chemical  Release 
Reporting,  in  all  solicitations  for 
competitive  contracts  expected  to 
exceed  $100,000  and  competitive  8(a) 
contracts,  unless  it  has  been  determined 
in  accordance  with  23.905(b)  that  to  do 
so  is  not  practicable;  and 

*  •  k  *  * 

7.  Revise  subpart  23.10,  consisting  of 
sections  23.1000  through  23.1005,  to 
read  as  follows:         i 

23.1000  Scopt. 

This  subpart  prescribes  policies  and 
procedures  for  obtaining  information 
needed  for  Government — 

(a)  Compliance  with  right-to-know 
laws  and  pollution  prevention 
requirements; 

(o)  Implementation  of  an 
environmental  management  system 
(EMS)  at  a  Federal  facility;  and 

(c)  Completion  of  facility  compliance 
audits  (FCAs)  at  a  Federal  fecility. 

23.1001  AuthoritiM. 

(a)  Emergency  Planning  and 
Community  Ri^t-to-Know  Act  of  1986, 
42  U.S.C.  11001-11050  (EPCRA). 

(b)  Pollution  Prevention  Act  of  1990, 
42  U.S.C.  13101-13109  (PPA). 

(c)  Executive  Order  13148  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental 
Management. 

23.1002  Appliciriiility. 

The  requirements  of  this  subpart 
apply  to  facilities  owned  or  operated  by 
a  Federal  agency  except  those  facilities 
located  outside  the  United  States, 
Puerto  Rico,  Guam,  American  Samoa, 
the  United  States  Virgin  Islands,  the 
Northern  Mariana  Islands,  and  any  other 
territory  or  possession  over  which  the 
United  States  has  jurisdiction. 

23.1003  Definitions. 

As  used  in  this  subpart — 
Federal  agency  means  an  executive 
agency  (see  2.101). 

Priority  chemical  means  a  chemical 
identified  by  the  Interagency 
Environmental  Leadership  Workgroup 
or,  alternatively,  by  an  agency  pursuant 
to  Section  503  of  Executive  Order  13148 
of  April  21,  2000,  Greening  the 
Government  through  Leadership  in 
Environmental  Management. 

23.1004  Rsquirwnants. 

(a)  E.O.  13148  requires  Federal 
facilities  to  comply  with  the  provisions 
of  (EPCRA)  and  (PPA). 

(b)  Pursuant  to  E.O.  13148  and  any 
agency  implementing  procedures,  every 


new  contract  that  provides  for 
performance  on  a  Federal  facility  shall 
require  the  contractor  to  provide 
information  necessary  for  the  Federal 
agency  to  comply  with  the — 

(1)  Emergency  planning  and  toxic 
release  reporting  requirements  in 
EPCRA,  PPA,  and  E.O.  13148; 

(2)  Toxic  chemical,  priority  chemical, 
and  hsizardous  substance  release  and 
use  reduction  goals  of  Sections  502  and 
503  of  Executive  Order  13148;  and 

(3)  Requirements  for  EMSs  and  FCAs 
if  the  place  of  performance  is  at  a 
Federal  facility  designated  by  the 
agency. 

23.1005    Contract  clause. 

(a)  Insert  the  clause  at  52.223-5, 
Pollution  Prevention  and  Right-to-Know 
Information,  in  solicitations  and 
contracts  that  provide  for  performance, 
in  whole  or  in  part,  on  a  Federal  facility. 

(b)  Use  the  clause  with  its  Alternate 

I  if  the  contract  provides  for 
contractor — 

(1)  Operation  or  maintenance  of  a 
Federal  facility  at  which  the  agency  has 
implemented  an  EMS;  or 

(2)  Activities  and  operations — 

(i)  To  be  performed  at  a  Government- 
operated  Federal  bcility  that  has 
implemented  an  EMS;  and 

(ii)  That  the  agency  has  determined 
are  covered  within  the  EMS. 

(c)  Use  the  clause  with  its  Alternate 

II  if— 

(1)  The  contract  provides  for 
contractors  to  conduct  activities  on  a 
Federal  facility;  and 

(2)  The  agency  has  determined  that 
the  contractor  activities  should  be 
included  within  the  FCA. 

PART  52— SOLICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

8.  Section  52.213—4  is  amended  by 
revising  the  date  of  the  clause  and 
paragraph  (b){l)(vii)  to  read  as  follows: 

52.213-4  Terms  and  Conditions- 
Simplified  Acquisitions  (Other  Than 
Commercial  Items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial 
Items)(Date) 


(b)  *  *  * 

(1)*** 

(vii)  52.223-5,  Pollution  Prevention  and 
Right-to-Know  Information  (DATE)(E.O. 
13148).  (Applies  to  services  performed  on 
Federal  facilities.] 
***** 

9.  Revise  section  52.223-5  to  read  as 
follows: 


52.223-5    Pollution  Prevention  and  Right- 
to-Know  Information. 

As  prescribed  in  23.1005,  insert  the 
following  clause: 

Pollution  Prevention  and  Right-To- 
Know  Information  (Date) 

(a)  Definitions.  As  used  in  this 
clause — 

Priority  chemical  means  a  chemical 
identified  by  the  Interagency 
Environmental  Leadership  Workgroup 
or,  alternatively,  by  an  agency  pursuant 
to  Section  503  of  Executive  Order  13148 
of  April  21,  2000,  Greening  the 
Government  through  Leadership  in 
Environmental  Management. 

Toxic  chemical  means  a  chemical  or 
chemical  category  listed  in  40  CFR 
372.65. 

(b)  Executive  Order  13148  requires 
Federal  facilities  to  comply  with  the 
provisions  of  the  Emergency  Planning 
and  Community  Right-to-Know  Act  of 
1986  (EPCRA)(42  U.S.C.  11001-11050} 
and  the  Pollution  Prevention  Act  of 
1990  (PPA)(42  U.S.C.  13101-13109). 

(c)  The  Contractor,  upon  request  of 
the  Government,  shall  provide  all 
information  needed  by  the  Federal 
facility  to  comply  with  the  following: 

(1)  The  emergency  planning  reporting 
requirements  of  Section  302  of  EPCRA. 

(2)  The  emergency  notice 
requirements  of  Section  304  of  EPCRA. 

(3)  The  list  of  Material  Safety  Data 
Sheets,  required  by  Section  311  of 
EPCRA. 

(4)  The  emergency  and  hazardous 
chemical  inventory  forms  of  Section  312 
of  EPCRA. 

(5)  The  toxic  chemical  release 
inventory  of  Section  313  of  EPCRA, 
which  includes  the  reduction  and 
recycling  information  required  by 
Section  6607  of  PPA. 

(6)  The  toxic  chemical,  priority 
chemical,  and  hazardous  substance 
release  and  use  reduction  goals  of 
Sections  502  and  503  of  Executive  Order 
13148. 

Alternate  I  (DATE).  As  prescribed  in 
23.1005(b),  add  the  following  paragraph 
(c)(7)  to  the  basic  clause: 

(c)(7)  The  environmental  management 
system  as  described  in  Section  401  of 
E.O. 13148. 

Alternate  II  (DATE).  As  prescribed  in 
23.1005(c),  add  the  following  paragraph 
(c)(7)  to  the  basic  clause.  If  Alternate  I 
is  also  prescribed,  renumber  paragraph 
(c)(7)  as  paragraph  (c)(8). 

(c)(7)  The  facility  compliance  audits 
as  described  in  Section  402  of  E.O. 
13148. 

10.  Amend  section  52.223-13  by 
revising  the  introductory  text,  the  date 
of  the  provision,  and  paragraphs  (a). 
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(b)(2)(i),  (b)(2)(iv),  and  (b}(2)(v)  to  read 
as  follows: 

52.223-1 3    Certification  of  Toxic  Chemical 
fMease  Reporting. 

As  prescribed  in  23.906(a),  insert  the 
following  provision: 

Certification  of  Toxic  Chemical  Release 
Reportiiig  (Date) 

(a)  Executive  Order  13148,  of  April  21, 
2000,  Greening  the  Government  through 
Leadership  in  Environmental  Management, 
Inquires  submission  of  this  certification  as  a 
prerequisite  for  contract  award. 

(b)**  * 

(2)  *  *  • 

[  ]  (i)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  any  toxic  chemicals 
hsted  in  40  CFR  372.65; 
***** 

[  ]  (iv)  The  facihty  does  not  fall  within  the 
following  Standard  Industrial  Classification 
(SIC)  codes  or  their  corresponding  North 
American  Industry  Classification  System 
sectors: 

(1)  Major  group  code  10  (except  1011, 
1081,  and  1094. 

(2)  Major  group  code  12  (except  1241). 

(3)  Major  group  codes  20  through  39  or 
their  corresponding  North  American  Industry 
Classification  System  (NAICS)  sectors  31 
through  33. 


(4)  Industry  codes  4911,  4931,  or  4939 
(limited  to  facilities  that  combust  coal  and/ 
or  oil  for  generating  power). 

(5)  Industry  codes  4953  (limited  to 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act  (42  U.S.C. 
6921,  et  seq.))  or  5169,  or  5171,  or  7389 
(limited  to  facilities  primarily  engaged  in 
solvent  recovery  services  on  a  contract  or  fee 
basis);  or 

1 1  (v)  The  facility  is  not  located  within  the 
United  States,  Puerto  Rico,  Guam,  American 
Samoa,  the  United  States  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  any  other 
territory  or  possession  over  which  the  United 
States  has  jurisdiction. 

(End  of  provision) 

11.  Amend  section  52.223-14  by 
revising  the  introductory  text,  the  date 
of  the  clause,  and  paragraphs  (b)(1), 
(b)(4),  and  (b)(5)  to  read  as  follows: 

52.223-14    Toxic  Chemical  Release 
Reporting. 

As  prescribed  in  23.906(b),  insert  the 
following  clause: 

Toxic  Chemical  Release  Reporting  (Date) 

***** 

(1)  The  facility  does  not  manufacture, 
process,  or  otherwise  use  any  toxic  chemicals 
listed  in  40  CFR  372.65; 


(4)  The  facility  does  not  fall  within  the 
following  Standard  Industrial  Classification 
(SIC)  codes  or  their  corresponding  North 
American  Industry  Classification  System 
sectors: 

(i)  Major  group  code  10  (excep.t  1011,  1081. 
and  1094). 

(ii)  Major  group  code  12  (except  1241). 

(iii)  Major  group  codes  20  through  39  or 
their  corresponding  North  American  Industr\ 
Classification  System  sectors  31  through  33. 

(iv)  Industry  codes  4911,  4931,  or  4939 
(limited  to  facilities  that  combust  coal  and/ 
or  oil  for  generating  power). 

(v)  Industry  codes  4953  (limited  to 
facilities  regulated  under  the  Resource 
Conservation  and  Recovery  Act  (42  U.S.C. 
6921,  et  seq.]]  or  5169,  or  5171,  or  7389 
(limited  to  facilities  primarily  engaged  in 
solvent  recovery  services  on  a  contract  or  fee 
basis);  or 

(5)  The  facility  is  not  located  within  the 
United  States,  Puerto  Rico,  Guam.  American 
Samoa,  the  United  States  Virgin  Islands,  the 
Northern  Mariana  Islands,  or  any  other 
territory  or  possession  over  which  the  United 
States  has  jurisdiction. 
***** 

[FR  Doc.  02-21618  Filed  8-28-02:  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  12, 32,  and  52 
[FAR  CaM  2001-005] 
RIN  9000-AJ20 

Federal  Acquisition  Regulation; 
Notification  of  Overpayment,  Contract 
Financing  Payments 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  CiviUan  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
require  the  contractor  to  notify  the 
contracting  officer  if  the  Government 
overpays  the  contractor  when  making  an 
invoice  payment  or  a  contract  financing 
payment  under  both  commercial  item 
and  non-commercial  item  contracts. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
October  28.  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to:  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405.  Submit 
electronic  comments  via  the  Internet  to: 
farcase.2001-005@gsa.gov.  Please 
submit  comments  only  and  cite  FAR 
case  2001-005  in  all  correspondence 
related  to  this  case. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jeremy  Olson,  at  (202)  501- 
3221.  Please  cite  FAR  case  2001-005. 
SUPPl^MENTARY  INFORMATION: 

A.  Background 

In  July  1999,  the  General  Accounting 
Office  (GAO)  published  a  report  (GAO/ 
NSIAD-99-131)  entitled  Greater 
Attention  Needed  to  Identify  and 
Recover  Overpayments.  After  examining 
the  process  for  identifying  and 
collecting  overpayments,  GAO 
concluded  in  their  report  that  "Under 
current  law,  there  is  no  requirement  for 
contractors  who  have  been  overpaid  to 


notify  the  Government  of  overpayments 
or  to  return  overpayments  prior  to  the 
Government  issuing  a  demand  letter" 
(i.e.,  formal  notification  to  the 
contractor  to  pay  money  owed  to  the 
Government).  One  of  the 
recommendations  of  the  report  was  that 
DoD  requires  contractors  to  promptly 
notify  the  Government  of  overpayments 
made  to  them. 

DoD,  GSA,  and  NASA  pubUshed  a 
proposed  FAR  rule  1999-023,  in  the 
Federal  Register  at  65  FR  52244,  August 
28,  2000.  The  rule  proposed  modifying 
the  prompt  pa3mient  clauses  at  FAR 
52.232-25,  Prompt  Payment;  FAR 
52.232-26,  Prompt  Payment  for  Fixed- 
Price  Architect-Engineer  Contracts;  and 
FAR  52.232-27,  Prompt  Payment  for 
Construction  Contracts,  to  require  the 
contractor  to  notify  the  contracting 
officer  if  the  contractor  becomes  aware 
of  an  overpayment.  A  final  rule,  FAR 
Case  1999-023,  was  published  in  the 
Federal  Register  at  66  FR  65353, 
December  18,  2001. 

One  of  the  respondents  that  submitted 
public  comments  in  response  to  the 
proposed  rule  recommended  that 
overpayments  on  financing  payments 
should  be  provided  similar  treatment  as 
overpayments  on  invoice  payments,  i.e., 
the  contractor  should  be  required  to 
immediately  notify  the  contracting 
officer  of  a  duplicate  payment  or 
overpayment  on  contract  financing 
payments.  The  Councils  have  opened 
FAR  Case  2001-005  to  consider  this 
recommendation.  Accordingly,  the 
proposed  rule  further  modifies  the  FAR 
to  extend  the  policy  regarding 
notification  of  overpayments  to  contract 
financing  payments.  The  proposed  rule 
also  makes  the  policy  applicable  to  both 
contract  financing  and  invoice 
payments  under  contracts  for 
commercial  items. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  it  is 
not  expected  that  this  change  will 
impact  a  substantial  number  of  small 
entities  since  the  overpayments  cited  by 
GAO  in  its  report  GAO/NSIAD-99-131, 
were  all  related  to  large  businesses.  An 
Initial  Regulatory  Flexibility  Analysis 
has,  therefore,  not  been  performed.  We 


invite  conmients  from  small  businesses 
and  other  interested  parties.  The 
Coimcils  will  consider  comments  from 
small  entities  concerning  the  affected 
FAR  parts  12,  32  and  52  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 
and  should  cite  5  U.S.C.  601,  et  seq. 
(FAR  case  2001-005),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (Pub. 
L.  104-13)  applies  because  the  proposed 
rule  contains  information  collection 
requirements.  The  rule  requires  the 
contractor  to  notify  the  contracting 
officer  if  the  contractor  becomes  aware 
that  the  Government  has  overpaid  on  a 
financing  payment  under  a  contract  for 
noncommercial  items,  and  on  financing 
and  invoice  payments  under  a  contract 
for  commercial  items.  Although  this 
estimated  burden  requires  approval 
under  the  Act,  it  is  so  small  that  it  does 
not  impact  the  estimated  total  burden 
imder  OMB  Control  Number  9000-0070. 

Annual  Reporting  Burden:  Public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  average  .5 
hours  per  response,  including  the  time 
for  Reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

The  annual  reporting  burden  is 
estimated  as  follows: 

Respondents:  840. 

Responses  per  respondent:  1. 

Total  annual  responses:  420. 

Preparation  hours  per  response:  .5. 

Total  response  burden  hours:  420. 

D.  Request  for  Comments  Regarding 
Paperwork  Burden 

Submit  comments,  including 
suggestions  for  reducing  this  burden, 
not  later  than  October  28,  2002  to:  FAR 
Desk  Officer,  OMB,  Room  10102,  NEOB, 
Washington,  DC  20503,  and  a  copy  to 
the  General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW,  Room  4035,  Washington,  DC 
20405. 

Public  conunents  are  particidarly 
invited  on:  whether  this  collection  of 
information  is  necessary  for  the  proper 
performance  of  functions  of  the  FAR, 
and  will  have  practical  utility;  whether 
our  estimate  of  the  public  burden  of  this 
collection  of  information  is  accurate, 
and  based  on  valid  assumptions  and 
methodology;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  in 
which  we  can  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  through  the  use  of 
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appropriate  technological  collection 
tedmiques  or  other  forms  of  information 
technology. 

Requester  may  obtain  a  copy  of  the 
justification  from  the  General  Services 
Administration,  FAR  Secretariat  (MVA), 
Room  4035,  Washington,  DC  20405, 
telephone  (202)  501-4755.  Please  cite 
OMB  Control  Number  9000-0070,  FAR 
Case  2001-005,  Notification  of 
Overpayment,  Contract  Financing 
Payments,  in  all  correspondence. 

List  of  Subjects  in  48  CFR  Parts  12,  32, 
and  52 

Government  procurement. 

Dated:  August  20,  2002. 
Al  Matera. 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  12,  32, 
and  52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  12,  32,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

2.  Add  section  12.215  to  read  as 
follows: 

12.215    Notification  of  overpaymant 

If  the  Contractor  notifies  the 
contracting  officer  of  a  duplicate 
contract  financing  or  invoice  payment 
or  that  the  Government  has  otherwise 
overpaid  on  a  contract  financing  or 
invoice  payment,  the  contracting  officer 
must  provide  instructions  to  the 
contractor,  in  coordination  with  the 
cognizant  payment  office,  regarding 
disposition  of  the  overpayment. 

3.  Add  section  32.008  to  read  as 
follows: 

PART  32— CONTRACT  HNANCING 

32.006    Notification  of  ovarpayment 

If  the  Contractor  notifies  the 
contracting  officer  of  a  duplicate 
contract  financing  or  invoice  payment 
or  that  the  Government  has  otherwise 
'overpaid  on  a  contract  financing  or 
invoice  payment,  the  contracting  officer 
must  provide  instructions  to  the 
contractor,  in  coordination  with  the 


cognizant  payment  office,  regarding 
disposition  of  the  overpayment. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Amend  section  .52.212-4  by 
revising  the  date  of  the  clause  and 
paragraph  (i)  to  read  as  follows: 

52^12-4    Contract  Terms  and 
Condition*— Commercial  items. 


Contract  Terms  and  Conditions — 
Commercial  Items  (Date) 

***** 

(i)  Payment.  (1)  Items  accepted.  Payment 
shall  be  made  for  items  accepted  by  the 
Government  that  have  been  delivered  to  the 
delivery  destinations  set  forth  in  this 
contract. 

(2)  Prompt  payment.  The  Government  will 
make  payment  in  accordance  with  the 
Prompt  Payment  Act  (31  U.S.C.  3903)  and 
Prompt  Payment  regulations  at  5  CFR  part 
1315. 

(3)  Electronic  Funds  Transfer  (EFT).  If  the 
Government  makes  payment  by  (EFT),  see 
52.212-5(b)  for  the  appropriate  EFT  clause. 

(4)  Discount.  In  connection  with  any 
discount  offered  for  early  payment,  time  shall 
be  computed  from  the  date  of  the  invoice.  For 
the  purpose  of  computing  the  discount 
earned,  payment  shall  be  considered  to  have 
been  made  on  the  date  which  appears  on  the 
payment  check  or  the  specified  payment  date 
if  an  electronic  funds  transfer  payment  is 
made. 

(5)  Overpayments.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoice  payment  or  that  the 
Government  has  otherwise  overpaid  on  a 
contract  financing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  request  instructions 
for  disposition  of  the  overpayment. 
***** 

5.  Amend  section  52.213-4  by 
revising  the  date  of  the  clause  and 
paragraph  (a)(2)(iv)  to  read  as  follows: 

52.213-4  Terma  and  Conditions- 
Simplified  Acquisitions  (Ottwr  Than 
Commercial  items). 


Terms  and  Conditions — Simplified 
Acquisitions  (Otiier  Than  Commercial  Items) 
(Date) 

(a)*  •  • 
(2J*  *  ' 
(iv)  52.232-25.  Prompt  Payment  (Date). 


6.  Amend  section  52.232-25  by 
revising  the  date  of  the  clause  and 
paragraph  (d)  to  read  as  follows: 

52.232-25    Prompt  Payment. 


Prompt  Payment  (Date) 

***** 

(d)  Overpayments.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoice  payment  or  that  the 
Government  has  otherwise  overpaid  on  a 
contract  financing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  request  instructions 
for  disposition  of  the  overpayment.  (End  of 
clause) 

7.  Amend  section  52.232-26  by 
revising  the  date  of  the  clause  and 
paragraph  (c)  to  read  as  follows: 

52.232-26    Prompt  Payment  for  Fixed-Price 
Architect-Engineer  Contracts. 


Prompt  Payment  for  Fixed-Price  Arcttitect- 
Engineer  Contracts  (Date) 

***** 

(c)  Overpayments.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoice  payment  or  that  the 
Government  has  otherwise  overpaid  on  a 
contract  financing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  request  instructions 
for  disposition  of  the  overpayment.  (End  of 
clause) 

8.  Amend  section  52.232-27  by 
revising  the  date  of  the  clause  and 
paragraph  (1)  to  read  as  follows: 

52.232-27    Prompt  Payment  for 
Construction  Contracts. 


Prompt  Payment  for  Construction  Contracts 
(Date) 

***** 

(1)  Overpayments.  If  the  Contractor 
becomes  aware  of  a  duplicate  contract 
financing  or  invoice  payment  or  that  the 
Government  has  otherwise  overpaid  on  a 
contract  financing  or  invoice  payment,  the 
Contractor  shall  immediately  notify  the 
Contracting  Officer  and  request  instructions 
for  disposition  of  the  overpayment.  (End  of 
clause] 

[FR  Doc.  02-21617  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  8  and  42 
[FAR  Case  2001-035] 
RIN9000-AJ45 

Federal  Acquisition  Regulation;  Past 
Performance  Evaluation  of  Federal 
Prison  Industries  Contracts 

AGENOES:  Department  of  Defense  poD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
AClxm:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acqmsition  Regulation  (FAR)  to 
remove  the  prohibition  on  evaluating 
Federal  Prison  Industries  (FPI)  contract 
performance. 

DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
October  28,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street. 
NW.,  Room  4035,  ATTN:  Laime  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.2001-035@gsa.gov. 

Please  submit  comments  only  and  cite 
FAR  case  2001-035  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Laura  Smith,  Procurement 


Analyst,  at  (202)  208-7279.  Please  cite 
FAR  case  2001-035. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  proposed  rule  amends  FAR 
Subparts  8.6  and  42.15  to  remove  the 
prohibition  on  evaluating  Federal  Prison 
Industries  (FPI)  contract  performance. 
Past  performance  information  is 
collected  for  use  in  futvu«  source 
selections  regarding  a  contractor's 
actions  imder  previously  awarded 
contracts.  This  change  will  permit 
Federal  customers  to  rate  FPI 
performance,  compare  FPI  to  private 
sector  providers,  and  give  FPI  important 
feedback  on  previously  awarded 
contracts.  It  is  expected  that  this  change 
will  give  FPI  the  same  opportunity  that 
we  give  private  sector  providers,  to 
improve  their  customer  satisfection,  in 
general,  and  their  performance  on 
delivery,  prices,  and  quality, 
specifically. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
nimiber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601.  et  seq.,  because 
extending  the  collection  of  past 
performance  data  to  include  FPI 
contracts  can  be  accompUshed  within 
our  normal  means  of  performing 
business  and  further  serves  to  promote 
-competition  among  offerors.  An  Initial 
Regulatory  Flexibility  Analysis  has, 
therefore,  not  been  performed.  We  invite 
comments  from  small  businesses  and 
other  interested  parties.  The  Councils 
will  consider  comments  from  small 
entities  concerning  the  affected  FAR 


Parts  8  and  42  in  accordance  with  5 
U.S.C.  610.  Interested  parties  must 
submit  such  comments  separately  and 
should  cite  5  U.S.C.  601,  et  seq.  (FAR 
case  2001=^35),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501,  et 
seq. 

List  of  Sub|ects  in  48  CFR  Parts  8  and 
42 

Government  prooirement. 

Dated:  August  20,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  parts  8  and 
42  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  8  and  42  continues  to  read  as 
follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

2.  Add  section  8.607  to  read  as 
follows: 

8.607    Evaluating  FPI  performance. 

Agencies  shall  evaluate  FPI  contract 
performance  in  accordance  with  subpart 
42.15. 

PART  42— CONTRACT 
ADMINISTRATION  AND  AUDIT 
SERVICES 

42.1502    [Amended] 

3.  Amend  section  42.1502  in 
paragraph  (b)  by  removing  "Subparts  8.6 
and"  and  adding  "subpart"  in  its  place. 
[PR  Doc.  02-21616  Filed  8-28-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  CaM  2001-024] 
RIN  9000-AJ42  I 

Federal  Acquisition  Regulation;  Selling 
Cost  Principle  | 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR)  to 
revise  the  "selling  costs"  cost  principle 
to  increase  clarity  and  to  remove 
excessive  wording  and  details. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
October  28,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to:  farcase.2001-024@gsa.gov. 
Please  submit  comments  only  and  cite 
FAR  case  2001-024  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Mr.  Jeremy  Olson,  at  (202)  501- 
3221.  Please  cite  FAR  case  2001-024. 
SUPPt£MENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  revises  FAR 
31.205-38,  Selling  costs,  to  increase 
clarity  and  to  remove  excessive  wording 
and  details.  Among  the  changes  are  the 
following: 

1.  In  a  revised  FAR  31.205-38(b), 
combining  the  list  of  selling  activities 
from  existing  FAR  31.205-38(a)  with  the 
more  detailed  guidance  about  the 
allowability  of  these  costs  in  existing 
FAR  31.205-38(b)  and  (c)(1). 

2.  Eliminating  references  to 
reasonableness  currently  found  in  FAR 
31.205-38(b)  and  (c)(1)  because  this 


general  allowability  standard  is  already 
addressed  at  FAR  31.201-2, 
Determining  allowability,  and  FAR 
31.201-3,  Determining  reasonableness. 

3.  Removing  as  uimecessary  existing 
FAR  31.205-38(c)(2)  and  the  cross- 
reference  in  existing  FAR  31.205-38(b) 
to  FAR  31.205-14,  Entertaimnent  costs. 
The  Councils  beUeve  there  is  no  longer 
a  reason  to  distinguish  between  the 
allowability  of  foreign  and  domestic 
selling  costs  involving  direct  selling  and 
other  market  planning  efforts.  This 
would  eliminate  the  current 
requirement  that  in  order  to  be 
allowable,  these  export  sales  costs  must 
be  related  to  products  normally  sold  to 
the  U.S.  Government.  However,  the 
public  policy  reasons  for  distinguishing 
between  foreign  and  domestic  broadly 
targeted  sales  efforts  are  still  valid.  The 
allowability  of  these  costs  is  adequately 
covered  at  FAR  31.205-1  and  does  not 
need  to  be  restated  in  FAR  31.205-38. 

4.  Removing  existing  FAR  31.205- 
38(e)  as  it  is  duplicative  of  the  guidance 
at  FAR  31.201-6,  Accounting  for 
unallowable  costs,  and  paragraph  (c)  of 
FAR  31.204,  Application  of  principles 
and  procediues. 

5.  Making  related  editorial  changes. 
This  is  not  a  significcmt  regulatory 

action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principles  discussed  in  this 
rule.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  from 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Part  31  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  conunents 
separately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2001-024),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 


approval  of  the  Office  of  Management 
and  Budget  imder  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  August  20,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA.  and  NASA 
propose  amending  48  CFR  part  31  as  set 
forth  below: 

PART  31— CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1.  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 

Authority:  40  U.S.C  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  31.205-1  in 
paragraph  (f)(1)  by  removing  from  the 
parenthetical  "31.205-38(c)"  and 
adding  "31.205-38(b)(5)"  in  its  place. 

31.205-12    [Amended] 

3.  Amend  section  31.205-12  in 
paragraph  (a)  by  removing  the  word 
"generalized"  and  adding  "general"  in 
its  place. 

4.  Amend  section  31.205-33  by 
revising  the  first  sentence  of  the 
introductory  text  of  paragraph  (f);  and 
removing  the  parenthetical  sentence. 
The  revised  text  reads  as  follows: 

31 .205-33    Professional  and  consultant 
service  costs. 

***** 

(f)  Fees  for.  services  rendered  are 
allowable  only  when  supported  by 
evidence  of  the  nature  and  scope  of  the 
service  furnished  (see  also  31.205- 
38(c)).*  *   * 

5.  Revise  section  31.205-38  to  read  as 
follows: 

31.205-38    Selling  costs. 

(a)  "Selling"  is  a  generic  term 
encompassing  all  efforts  to  market  the 
contractor's  products  or  services,  some 
of  which  are  covered  specifically  in 
other  subsections  of  31.205.  The  costs  of 
any  selling  efforts  other  than  those 
addressed  in  this  cost  principle  are 
unallowable.  Costs  of  activities  that  are 
correctly  classified  and  disallowed 
under  cost  principles  referenced  in 
paragraph  (b)  are  not  to  be  reconsidered 
for  reimbursement  imder  any  other 
provision  of  this  subsection. 

(b)  Selling  includes  the  following 
broad  categories: 

(1)  Advertising.  Advertising  is  defined 
at  31.205-l(b).  and  advertising  costs  are 
subject  to  the  allowability  provisions  of 
31.205-l(d)  and  (f). 

(2)  Corporate  image  enhancements. 
Corporate  image  enhancements 
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including  broadly  targeted  sales  efforts, 
other  than  advertising,  are  included 
within  the  definition  of  public  relations 
at  31.205-l(a),  and  the  costs  of  such 
efforts  are  subject  to  the  allowability 
provisions  at  31. 205-1  (e)  and  (f). 

(3)  Bid  and  proposal  costs.  Bid  and 
proposal  costs  are  defined  at  31.205-18 
and  are  subject  to  the  allowability 
provisions  of  that  subsection. 

(4)  Market  planning.  Market  plaiuiing 
involves  market  research  and  analysis 
and  general  management  planning 
concerned  with  development  of  the 
contractor's  business.  Long-range 
market  plaiming  costs  are  subject  to  the 
allowability  provisions  of  31.205-12. 


Other  market  planning  costs  are 
allowable. 

(5)  Direct  selling.  Direct  selling  efforts 
are  those  acts  or  actions  to  induce 
particular  customers  to  purchase 
particular  products  or  services  of  the 
contractor.  Direct  selling  is 
characterized  by  person-to-person 
contact  and  includes  such  efforts  as 
familiarizing  a  potential  customer  with 
the  contractor's  products  or  services, 
conditions  of  sale,  service  capabilities, 
etc.  It  also  includes  negotiation,  liaison 
between  customer  and  contractor 
personnel,  technical  and  consulting 
efforts,  individual  demonstrations,  and 
any  other  efforts  having  as  their  piupose 


the  application  or  adaptation  of  the 
contractor's  products  or  services  for  a 
particular  customer's  use.  The  cost  of 
direct  selling  efforts  is  allowable, 
(c)  Notwithstanding  any  other 
provision  of  this  subsection,  sellers'  or 
agents'  compensation,  fees, 
commissions,  percentages,  retainer  or 
brokerage  fees,  whether  or  not 
contingent  upon  the  award  of  contracts, 
are  allowable  only  when  paid  to  bona 
fide  employees  or  established 
commercial  or  selling  agencies 
maintained  by  the  contractor  for  the 
purpose  of  seciuring  business. 

[PR  Doc.  02-21619  Filed  8-28-02;  8:45  am] 
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DEPARTMEffT  OF  DEFENSE 


GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  31 
[FAR  Case  2002-001] 
RIN  9000-AJ46  I 

Federal  Acquisition  Regulation; 
Economic  Planning,  Employee  Morale, 
and  Travel  Cost  Principles 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Proposed  rule. 

summary:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  are  proposing  to  amend  the 
Federal  Acquisition  Regulation  (FAR) 
by  revising  three  cost  principles:  (1) 
Economic  planning  costs;  (2)  Employee 
morale,  health,  welfare,  food  service, 
and  dormitory  costs  and  credits;  and  (3) 
Travel  costs.  The  changes  are  to  increase 
clarity  and  readability. 
DATES:  Interested  parties  should  submit 
comments  in  writing  on  or  before 
October  28,  2002  to  be  considered  in  the 
formulation  of  a  final  rule. 
ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVA),  1800  F  Street, 
NW.,  Room  4035,  ATTN:  Laurie  Duarte, 
Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.2002-001@gsa.gov. 

Please  submit  conmients  only  and  cite 
FAR  case  2002-001  in  all 
correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  at 
(202)  501-4755  for  information 
pertaining  to  status  or  publication 
schedules.  For  clarification  of  content, 
contact  Jeremy  Olson  at  (202)  501-3221. 
Please  cite  FAR  case  2002-001. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  proposed  rule  amends  FAR 
31.205-12  by  eliminating  paragraphs  (b) 
and  (c).  Paragraph  (b)  states  that 
economic  planning  costs  are  allowable 
as  "indirect  costs  to  be  properly 
allocated."  In  the  Councils'  opinion,  it 
duplicates  coverage  already  at  31.202, 
Direct  costs;  31.203,  Indirect  costs;  and 
31.201-4,  Determining  allocability. 
Paragraph  (c)  provides  that  Independent 


Research  and  Development  (IR&D)  costs 
are  not  allowable  economic  planning 
costs.  We  believe  31.205-18, 
Independent  research  and  development 
and  bid  and  proposal  costs,  clearly 
applies  to  IR&D  costs,  and  that  it  is  not 
necessary  to  state  that  economic 
planning  costs  do  not  include  IR&D 
costs.  The  intent  of  the  elimination  of 
paragraphs  (b)  and  (c)  is  to  eliminate 
duplication  and  not  to  change  the 
meaning  of  the  current  cost  principle. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Councils  do  not  expect  this 
proposed  rule  to  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  use 
simplified  acquisition  procedures  or  are 
awarded  on  a  competitive,  fixed-price 
basis  and  do  not  require  application  of 
the  cost  principles  discussed  in  this 
rule.  An  Initial  Regulatory  Flexibility 
Analysis  has,  therefore,  not  been 
performed.  We  invite  comments  firom 
small  businesses  and  other  interested 
parties.  The  Councils  will  consider 
comments  from  small  entities 
concerning  the  affected  FAR  Part  31  in 
accordance  with  5  U.S.C.  610.  Interested 
parties  must  submit  such  comments 
sepeirately  and  should  cite  5  U.S.C.  601, 
et  seq.  (FAR  case  2002-001),  in 
correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed  changes 
to  the  FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Part  31 

Government  procurement. 

Dated:  August  20,  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
propose  amending  48  CFR  part  31  as  set 
forth  below: 

PART  31  —CONTRACT  COST 
PRINCIPLES  AND  PROCEDURES 

1 .  The  authority  citation  for  48  CFR 
part  31  continues  to  read  as  follows: 


Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 
2473(c). 

31^05-6    [Amended] 

2.  Amend  section  31.205-6  in 
paragraph  (m){2)  by  removing  "(see 
31.205-46(f))"  and  adding  "(see  31.205- 
46(d))"  in  its  place. 

3.  Revise  section  31.205-12  to  read  as 
follows: 

31  ^05-1 2    Economic  planning  costs. 

Economic  planning  costs  are 
allowable.  Economic  planning  costs  are 
the  costs  of  general  long-range 
management  planning  concerned  with 
the  future  overall  development  of  the 
contractor's  business.  Economic 
planning  costs  do  not  include 
organization  or  reorganization  costs 
covered  by  31.205-27.  See  31.205-38 
for  determining  the  allowability  of 
market  plaiming  costs  other  than 
economic  planning  costs. 

4.  Amend  section  31.205-13  by 
revising  paragraphs  (a),  (d),  and  (f)  to 
read  as  follows: 

31 .205-1 3    Employee  morale,  health, 
welfare,  food  service,  and  dormitory  costs 
and  credits. 

(a)  Aggregate  costs  incurred  on 
activities  designed  to  improve  working 
conditions,  employer-employee 
relations,  employee  morale,  and 
employee  performance  (less  income 
generated  by  these  activities)  are 
allowable,  subject  to  the  limitations 
contained  in  this  subsection.  Some 
examples  of  allowable  activities  are — 

(1)  House  publications; 

(2)  Health  clinics; 

(3)  Wellness/fitness  centers; 

(4)  Employee  coimseling  services;  and 

(5)  Food  and  dormitory  services  for 
the  contractor's  employees  at  or  near  the 
contractor's  facilities.  "These  services 
include — 

(i)  Operating  or  furnishing  facilities 
for  cafeterias,  dining  rooms,  canteens, 
lunch  wagons,  vending  machines,  living 
accommodations;  and 

(ii)  Similar  types  of  services. 
***** 

(d)(1)  The  allowability  of  food  and 
dormitory  losses  are  determined  by  the 
following  factors: 

(i)  Losses  from  operating  food  and 
dormitory  services  are  allowable  only  if 
the  contractor's  objective  is  to  operate 
such  services  on  a  break-even  basis. 

(ii)  Losses  sustained  because  food 
services  or  lodging  accommodations  are 
furnished  without  charge  or  at  prices  or 
rates  which  obviously  would  not  be 
conducive  to  the  accomplishment  of  the 
objective  in  paragraph  (d)(l)(i)  of  this 
subsection  are  not  allowable,  except  as 
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described  in  paragraph  (d)(l)(iii)  of  this 
subsection. 

(iii)  A  loss  may  be  allowed  to  the 
extent  that  the  contractor  can 
demonstrate  that  iinusual  circumstances 
exist  such  that  even  with  efficient 
management,  operating  the  services  on 
a  break-even  basis  would  require 
charging  inordinately  high  prices,  or 
prices  or  rates  higher  than  those  charged 
by  commercial  establishments  offering 
the  same  services  in  the  same 
geographical  areas.  The  following  are 
examples  of  unusual  circumstances: 

(A)  The  contractor  must  provide  food 
or  dormitory  services  at  remote 
locations  where  adequate  commercial 
facilities  are  not  reasonably  available. 


(B)  The  contractor's  charged  (but 
unproductive)  labor  costs  would  be 
excessive  if  the  services  were  not 
available. 

(C)  If  cessation  or  reduction  of  food  or 
dormitory  operations  will  not  otherwise 
yield  net  cost  savings. 

(2)  Costs  of  food  and  dormitory 
services  shall  include  an  allocable  share 
of  indirect  expenses  pertaining  to  these 
activities. 
***** 

(f)  Contributions  by  the  contractor  to 
an  employee  organization,  including 
funds  from  vending  machine  receipts  or 
similar  soiuces,  are  allowable  only  to 
the  extent  that  the  contractor 
demonstrates  that  an  equivalent  amount 


of  the  costs  incurred  by  the  employee 
organization  would  be  allowable  if 
directly  incurred  by  the  contractor. 

31.205-46    [Amended] 

5.  Amend  section  31.205-46  as 
follows: 

a.  Remove  paragraphs  (b)  and  (c).  and 
redesignate  paragraphs  (d),  (e).  and  (f)  as 
(b),  (c),  and  (d),  respectively;  and 

b.  In  the  introductory  text  of  newly 
designated  paragraph  (c)(2),  remove 
"paragraph  (d)"  each  time  it  appears 
(twice)  and  add  "paragraph  (b)"  in  their 
place;  and  remove  "paragraph  (e)(3)" 
and  add  "paragraph  (c)(3)"  in  its  place. 

[FR  Doc.  02-21620  Filed  8-28-02;  8:45  am] 
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Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  AUGUST  29, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefruit, 
tangerines,  and  tangelos 
grown  in — 

Florida;  published  8-28-02 
COMMERCE  DEPARTMENT 
induetry  aiKl  Security 
Bureau 

Export  administration 
regulations: 
Nuclear  proliferation 
controls;  Nuclear 
Suppliers  Group; 
published  8-29-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  toteraix^s  in  food, 
animal  feeds,  and  raw 
agricultural  comnrwdities. 
Difluenzopyr;  publisfied  8- 

29-02 
Fosetyl-A1;  published  8-29- 

02 
Imazethapyr;  published  8- 
29-02 
STATE  DEPARTMENT 
Visas;  Immigrant 
documentation: 
Classification  symbols; 
published  8-29-02 
TRANSPORTATION 
DEPARTMENT 
Coast  Guard 
Drawbridge  operations: 

Michigan;  published  7-30-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation        i 
Administration 
Airworthiness  directives: 
Fokker;  published  7-25-02 
Pilatus  Aircraft  Ltd.; 
published  7-16-02 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Engineering  and  traffic 
operations: 

Unifomri  Traffic  Control 
Devices  Manual — 
Accessible  pedestrian 
signals;  published  7-30- 
02   • 


VETERANS  AFFAIRS 
DEPARTMENT 

Acquisition  regulations: 
Construction  and  architect- 
engineer  contracts; 
published  7-30-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications; 
comments  due  by  9-5- 
02;  published  8-6-02 
[FR  02-19769] 

AGRICULTURE 

DEPARTMENT 

Grain  Inspection,  Paclcers 

and  Stockyards 

Administration 

Practice  and  procedure: 
Official  Inspection  and 
weighing  services; 
exceptions  to  geographic 
areas;  comments  due  by 
9-3-02;  published  7-3-02 
[FR  02-16639] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  consen/ation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundflsh; 
comments  due  by  9-3- 
02;  published  7-5-02 
[FR  02-16812] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
pennlts;  comments  due 
by  9-5-02;  published  8- 
21-02  [FR  02-21316] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  9-3-02;  published 
7-2-02  [FR  02-16417] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
Implementation — 


Futures  commission 
merchants  and 
introducing  brokers; 
customer  kjentrfication 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 
Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  9-4-02; 
published  8-5-02  [FR  02- 
19608] 
DEFENSE  DEPARTMENT 
Engineers  Corps 
Danger  zones  and  restricted 
areas: 

Bangor,  WA;  Naval 
Submarine  Base  Bangor; 
comments  due  by  9-3-02; 
published  8-2-02  [FR  02- 
19589] 
Narragansett  Bay  East 
Passage,  Coddington 
Cove,  Rl;  Newport  Naval 
Station;  comments  due  by 
9-3-02;  published  8-2-02 
[FR  02-19588] 
EDUCATION  DEPARTMENT 
Elementary  and  secondary 
educatton: 
Improving  academk: 
achievement  of 
disadvantaged  children; 
administratton  of  Title  1 
programs;  comments  due 
by  9-5-02;  published  8-6- 
02  [FR  02-19539] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Chtorine  and  hydrochtoric 
acid  emissions  from 
chlorine  productkm; 
comments  due  by  9-3-02; 
published  7-3-02  [FR  02- 
15874] 
Mercury  emisskms  from 
mercury  cell  chk>r-alkali 
plants;  comments  due  by 
9-3-02;  published  7-3-02 
[FR  02-15873] 
Air  pollutk)n  control: 
State  operating  permits 
programs — 

California;  comments  due 
by  9-3-02;  published  7- 
24-02  [FR  02-18715] 
Air  quality  implementatton 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-5-02;  published  8-6-02 
[FR  02-19794] 
Louisiana;  comments  due  by 
9-3-02;  published  8-2-02 
[FR  02-19441] 
Texas;  comments  due  by  9- 
3-02;  published  8-1-02 
[FR  02-19438] 


ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizatkKis: 
New  Yorit;  comments  due 

by  9-3-02;  published  8-1- 

02  [FR  02-18990] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
New  Yori<;  comments  due 

by  9-3-02;  published  8-1- 

02  [FR  02-18991] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Cun^ncy  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associattons,  and  credit 
unions;  customer 
identifRatkHi  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

FEDERAL  RESERVE 
SYSTEM 

Currency  and  foreign 
transactk>ns;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
impiementatton — 
Banks,  savings 
associatrons,  and  credit 
unions;  customer 
identifk^ation  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Law  and  order  on  Indian 
Reservatkxis: 
Santa  Fe  Indian  School 

property;  Court  of  Indian 

Offenses  establishment; 

comments  due  by  9-3-02; 

published  7-2-02  [FR  02- 

16635] 

INTERIOR  DEPARTMENT 

Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Critk^l  habitat 
designations — 
Rio  Grande  silvery 
minnow;  comments  due 
by  9-4-02;  published  6- 
6-02  [FR  02-14141] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Federal  claims  collection; 
comments  due  by  9-3-02; 
published  7-5-02  [FR  02- 
16703] 
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NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementatk)n — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

PERSONNEL  MANAGEMENT 
OFRCE 

Prevailing  rate  systems; 
comments  due  by  9-3-02; 
published  8-1-02  [FR  02- 
19463] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Currency  and  foreign 
transactkxts;  firuncial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
imptermntatkxt— 
Broker-decders;  customer 
kjentificatkm  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 

Mutual  funds;  customer 
kJentification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 
Securities: 
Financial  information  quality 
enhancement  tram&motk; 
auditing  process  oversight 
improvement;  comments 
due  by  9-3-02;  published 
7-5-02  [FR  02-16539] 
Standardized  optrens; 
exemptions;  comments 
due  by  9-3-02;  published 
8-1-02  [FR  02-19393] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Delaware;  comments  due  by 

9-5-02;  published  8-6-02 

[FR  02-19846] 
Florida;  comments  due  by 

9-5-02;  published  8-6-02 

[FR  02-19847] 
Massachusetts;  comments 

due  by  9-3-02;  published 

7-3-02  [FR  02-16750] 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 

by  9-6-02;  published  8-7- 

02  [FR  02-19876] 
Pratt  &  Whitney;  comments 

due  by  9-3-02;  published 

7-3-02  [FR  02-16675] 
Rockwell  Collins,  Inc.; 

comments  due  by  9-6-02; 

published  7-10-02  [FR  02- 

17307] 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  9-3-02; 

published  8-2-02  [FR  02- 

19570] 
Class  D  airspace;  comments 
due  by  9-6-02;  published  7- 
23-02  [FR  02-18471] 
Class  E5  airspace;  comments 
due  by  9-6-02;  published  8- 
7-02  [FR  02-19555] 

TRANSPORTATION 
DEPARTMENT 
reoerai  Avmion 
Administration 

Noise  certificatkxi  standards: 
Subsonic  jet  airplarws  and 
subsonk:  transport 
category  large  airplanes; 
comments  due  t>y  9-6-02; 
published  7-8-02  [FR  02- 
15835] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Marine  carriers  and  related 

activities: 

Time  charters;  general 
approval;  comments  due 
by  9-3-02;  published  8-2- 
02  [FR  02-19593] 

TREASURY  DEPARTMENT 
Comptroller  of  ttie  Currency 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Excise  taxes: 


Highway  vehk:le;  definitk>n; 
comments  due  by  9-4-02; 
published  6-6-02  [FR  02- 
14231] 
Income  taxes: 

Modified  guaranteed 
contracts;  guklance  under 
Small  Business  Job 
Protection  Act;  put>lk: 
hearing;  comments  due 
by  9-3-02;  published  6-3- 
02  [FR  02-13848] 

TREASURY  DEPARTMENT 

Currency  and  foreign 
transactk>ns;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Banks,  credit  unk>ns,  and 
trust  companies  tfiat  do 
not  have  Federal 
functkxial  regulator, 
customer  klentifk»tk>n 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18193] 

Banks,  savings 
assodatkins,  and  credit 
unions;  customer 
klentifKatkxi  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

Broker-dealers;  customer 
Klentificatkxi  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 

Futures  commission 
merchants  and 
introducing  brokers; 
customer  Identifk^tion 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 

Mutual  funds;  customer 
Identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 

TREASURY  DEPARTMENT 
Thrift  Supervision  Office 

Cun-ency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 

Banks,  savings 
associations,  and  credit 
unions;  customer 


identifk:atlon  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

LIST  OF  PUBUC  LAWS 


This  is  a  continuing  list  ot 
publk:  bills  from  thie  current 
session  of  Congress  which 
have  become  Federal  laws   It 
may  be  used  in  conjunction 
with  "PLUS"  (PuWk:  Laws 
Update  Servwe)  on  202-523- 
6641.  This  list  Is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
put>lished  In  tt>e  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomn  from  «ne 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone.  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  httpJ/ 
www.aocess.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  3009^.L.  107-210 

Trade  Act  of  2002  (Aug.  6. 
2002;  116  Stat.  933) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  Is  a  free  electronic  mall 
notifrcation  servk:e  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  htp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  llstserveilstserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  Inquiries  sent  to  this 
address. 
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learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
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:2002 
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Superintendent  of  Documents  Subscription  Order  Form 

Charga  your  onler. 
It's  Eatyl 

□  \rcc  w       .     /  .     f  II  To  fitt  your  orders  (202)  512-2250 

YIL5>.  enter  my  subscnpuoncs)  as  follows:  Phone  your  onlers  (202)  5 J 2-1800 

subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  S764  each  per  year. 
subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  S699  each  per  year. 

The  total  cost  of  my  order  is  $ 


International  customers  please  add  25%. 


Price  includes  regular  domestic  postage  and  handling,  and  is  subject  to  change. 


Company  or  personal  name 


(Please  type  or  print) 


Addiuonal  address/attention  line 


Street  address 
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Da>liinc  pbone  including  area  code 
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May^ 
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Please  Choose  Method  of  Payment: 

I     I  Check  Payable  to  the  Superintendent  of  Documents 
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your  order! 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Federal  Crop  Insurance  Corporation 

7  CFR  Part  457 
RIN  0563-AB89 

Common  Crop  Insurance  Regulations 

agency:  Federal  Crop  Insurance 
Corporation,  USDA. 
ACTION:  Interim  rule. 

SUMMARY:  The  Federal  Crop  Insurance 
Corporation  (FCIC)  amends  the 
Common  Crop  Insurance  Regulations: 
Sunflower  Seed  Crop  Insurance 
Provisions  (7  CFR  457.108),  Coarse 
Grains  Crop  Insurance  Provisions  (7 
CFR  457.113),  Safflower  Crop  Insurance 
Provisions  (7  CFR  457.125),  Dry  Pea 
Crop  Insurance  Provisions  (7  CFR 
457.140),  Rice  Crop  Insurance 
Provisions  (7  CFR  457.141),  and  Dry 
Bean  Crop  Insurance  Provisions  (7  CFR 
457.150)  to  implement  the  quality  loss 
adjustment  procedures  contained  in 
section  10003  of  the  Farm  Security  and 
Rural  Investment  Act  of  2002  (Public 
Law  107-171). 

DATES:  This  rule  is  effective  August  28, 
2002.  Written  comments  and  opinions 
on  this  interim  rule  will  be  accepted 
imtil  close  of  business  October  29,  2002 
and  will  be  considered  when  the  rule  is 
to  be  made  final.  The  conmient  period 
for  information  collections  imder  the 
Paperwork  Reduction  Act  of  1995 
continues  through  October  29,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments  to 
the  Director,  Product  Development 
Division,  Risk  Management  Agency, 
United  States  Department  of 
Agricultiu«,  6501  Beacon  Drive,  Stop 
0812,  Kansas  City,  MO  64133. 
Comments  titled  "Common  Crop 
Insiuance  Regulations,  Various  Crop 
Provisions"  may  be  sent  via  the  Internet 
to:  DirectorPDD@rm.fcic.usda.gov.  A 
copy  of  each  response  will  be  available 


for  public  inspection  and  copying  from 
7  a.m.  to  4:30  p.m.,  DST,  Monday 
through  Friday,  except  holidays,  at  the 
above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 
Timothy  Hoffmann,  Director,  Product 
Development  Division,  Risk 
Management  Agency,  at  the  Kansas  City, 
MO,  address  listed  above,  telephone 
(816) 926-3707. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  this  rule  is 
not  significant  for  the  purpose  of 
Executive  Order  12866  and,  therefore,  it 
has  not  been  reviewed  by  OMB. 

Paperwork  Reduction  Act  of  1995 

Piu-suant  to  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collections  of  information  in  this  rule 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
control  number  0563-0053  through 
February  28,  2005. 

Unfunded  Mandates  Reform  Act  of 
1995 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  establishes 
requirements  for  Federal  agencies  to 
assess  the  effects  of  their  regulatory 
actions  on  State,  local,  and  tribal 
governments  and  the  private  sector. 
This  rule  contains  no  Federal  mandates 
(under  the  regulatory  provisions  of  title 
n  of  the  UMRA)  for  State,  local,  and 
tribal  governments  or  the  private  sector. 
Therefore,  this  rule  is  not  subject  to  the 
requirements  of  sections  202  and  205  of 
the  UMRA. 

Executive  Order  13132 

It  has  been  determined  under  section 
1(a)  of  Executive  Order  13132, 
Federalism,  that  this  rule  does  not  have 
sufficient  implications  to  warrant 
consultation  with  the  States.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States,  or  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent. 

Regulatory  Flexibility  Act 

This  regulation  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  New 
provisions  included  in  this  rule  will  not 


impact  small  entities  to  a  greater  extent 
than  large  entities.  The  amount  of  work 
required  of  the  insurance  companies 
delivering  and  servicing  these  policies 
will  not  increase  significantly  from  the 
amount  of  work  currently  required. 
Therefore,  this  action  is  determined  to 
be  exempt  from  the  provisions  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605),  and  no  Regulatory  Flexibility 
Analysis  was  prepared. 

Federal  Assistance  Program 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
No.  10.450. 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  Notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  PR 
29115,  June  24,  1983. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988 
on  civil  justice  reform.  The  provisions 
of  this  rule  will  not  have  a  retroactive 
effect.  The  provisions  of  this  rule  will 
preempt  State  and  local  laws  to  the 
extent  such  State  and  local  laws  are 
inconsistent  herewith.  With  respect  to 
any  action  taken  by  FCIC  under  the 
terms  of  the  crop  insurance  policy,  the 
administrative  appeal  provisions 
published  at  7  CFR  part  11  must  be 
exhausted  before  any  action  against 
FCIC  for  judicial  review  may  be  brought. 

Environmental  Evaluation 

This  action  is  not  expected  to  have  a 
significant  impact  on  the  quality  of  the 
human  environment,  health,  and  safety. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed. 

Background 

On  May  13,  2002,  the  Farm  Security 
and  Rural  Investment  Act  of  2002  (2002 
Farm  Bill)  was  enacted.  Section  10003 
of  the  2002  Farm  Bill  requires  that  FCIC 
accept  evidence  of  quality  of 
agricultural  commodities  that  are 
delivered  to  warehouse  operators  that 
are:  (1)  Licensed  under  the  United 
States  Warehouse  Act;  (2)  licensed 
under  State  law  and  have  entered  into 
a  storage  agreement  with  the 
Commodity  Credit  Corporation;  or  (3) 
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(C)  A  grader  not  licensed  under  State       S*57.141    Rice  crop  Insurance  provisions. 


(B)  A  grader  licensed  under  State  law 
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not  licensed  under  State  law,  but  are  in 
compliance  with  State  law  regarding 
warehouses,  and  have  entered  into  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation. 
Currently,  for  the  purposes  of  quality 
adjustment,  all  samples  must  be 
analyzed  by  a  grain  grader  licensed 
imder  the  authority  of  either,  the  United 
States  Grain  Standards  Act  or  United 
States  Agricultiual  Marketing  Act,  or  the 
United  States  Warehouse  Act. 

Since  the  changes  to  the  quality 
adjustment  provisions  for  certain  crops 
are  required  by  section  10003  of  the 
2002  Farm  Bill,  and  such  changes  need 
to  be  made  by  the  August  31.  2002, 
contract  change  date  to  be  effective  for 
the  2003  crop  year,  it  is  impractical  and 
contrary  to  the  public  interest  to  publish 
this  rule  for  notice  and  comment  prior 
to  making  this  rule  effective.  However, 
comments  are  solicited  for  60  days  after 
the  date  of  publication  in  the  Federal 
Register  and  will  be  considered  by  FCIC 
before  this  rule  is  made  final. 

1.  FCIC  amends  section  11(d)(3)  of  the 
Sunflower  Seed  Crop  Insurance 
Provisions  to  add  language  to  permit 
quality  adjustment  by  the  other 
statutorily  authorized  entities. 

2.  FCIC  amends  section  11(e)(3)  of  the 
Coarse  Grains  Crop  Insuremce 
Provisions  to  add  language  to  permit 
quality  adjustment  by  the  other 
statutorily  authorized  entities. 

3.  FCIC  amends  section  11(d)(3)  of  the 
SafflowerCrop  Insurance  Provisions  to 
add  language  to  permit  quality 
adjustment  by  the  other  statutorily 
authorized  entities. 

4.  FCIC  amends  section  12(e)(2)  of  the 
Dry  Pea  Crop  Insurance  Provisions  to 
add  language  to  permit  quality 
adjustment  by  the  other  statutorily 
authorized  entities. 

5.  FCIC  amends  section  12(d)(3)  of  the 
Rice  Crop  Insurance  Provisions  to  add 
language  to  permit  quality  adjustment 
by  the  other  statutorily  authorized 
entities. 

6.  FCIC  amends  section  13(e)(3)  of  the 
Dry  Bean  Crop  Insurance  Provisions  to 
add  language  to  permit  quality 
adjustment  by  the  other  statutorily 
authorized  entities. 

List  of  Subjects  in  7  CFR  Part  457 

Crop  insurance. 
Interim  Rule 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  the  Federal  Crop 
Insurance  Corporation  amends  7  CFR 
part  457,  Common  Crop  Insiu'ance 
Regulations,  for  the  2003  and 
succeeding  crop  years,  as  follows: 


PART  457— COMMON  CROP 
INSURANCE  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  457  continues  to  read  as  follows: 

Authority:  7  U.S.C.  1506(1),  1506(p). 

2.  Amend  §457.108  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  ll(d)(3)(ii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  ll(d)(3)(iii)  and  add 
section  ll(d)(3)(iv)  of  the  crop 
insurance  provisions,  to  read  as  follows: 

§  457.1 08    Sunflower  seed  crop  insurance 
provisions. 

The  sunflower  seed  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

***** 

1 1 .  Settlement  of  Claim. 


*   *   * 


(d) 

(3)*    *    * 

(iii)  With  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  our  loss  adjustor),  the 
samples  are  analyzed  by: 

(A)  A  grain  grader  licensed  under  the 
United  States  Grain  Standards  Act  or 
the  United  States  Warehouse  Act; 

(B)  A  grain  grader  licensed  under 
State  law  and  employed  by  a  warehouse 
operator  who  has  a  storage  agreement 
with  the  Commodity  Credit  Corporation; 
or 

(C)  A  grain  grader  not  licensed  under 
State  law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses:  and 

(iv)  With  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
*         *         *         *         *      • 

3.  Amend  §457.113  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  ll(e)(3){ii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  ll(e){3)(iii}  and  add 
section  ll(e)(3)(iv)  of  the  crop  insiu-ance 
provisions,  to  read  as  follows: 

§  457.1 1 3    Coarse  grains  crop  insurance 
provisions. 

The  coarse  grains  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 


United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 


11.  Settlement  of  Claim. 

***** 

(e)  *   *   * 

(3)*   *   * 

(iii)  With,  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  oiu  loss  adjuster),  the 
samples  are  analyzed  by: 

(A)  A  grain  grader  licensed  under  the 
United  States  Grain  Standards  Act  or 
the  United  States  Warehouse  Act; 

(B)  A  grain  grader  licensed  under 
State  law  and  employed  by  a  warehouse 
operator  who  has  a  storage  agreement 
with  the  Commodity  Credit  Corporation; 
or 

(C)  A  grain  grader  not  licensed  under 
State  law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses;  and 

(iv)  With  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
***** 

4.  Amend  §457.125  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  fortii  below; 

b.  Amend  section  ll(d)(3)(iii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  ll(d)(3)(iv)  and  add 
section  ll(d)(3)(v)  of  the  crop  insurance 
provisions,  to  read  as  follows: 

§  457.1 25    Safflower  crop  insurance 
provisions. 

The  safflower  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

***** 

11.  Settlement  of  Claim. 

***** 

(d)  *  *  * 

(3)  *   *  * 

(iv)  With  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  oiu  loss  adjuster),  the 
samples  are  analyzed  by: 

(A)  A  grader  licensed  under  the 
United  States  Agricultural  Marketing 
Act  or  the  United  States  Warehouse  Act; 

(B)  A  grader  licensed  under  State  law 
and  employed  by  a  warehouse  operator 
who  has  a  storage  agreement  with  the 
Commodity  Credit  Corporation;  or 
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(C)  A  grader  not  licensed  under  State 
law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses;  and 

(v)  With  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
***** 

5.  Amend  §457.140  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  12(e)(2)(iii)  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  12(e)(2)(iv)  and  add 
section  12(e)(2)(v)  of  the  crop  insiu-ance 
provisions,  to  read  as  follows: 

§  457.1 40    Dry  pea  crop  insurance 
provisions. 

,   The  dry  pea  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

***** 

12.  Settlement  of  Claim. 

***** 

(e)  *  *  * 

(2)*  *  * 

(iv)  With  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  our  loss  adjuster),  the 
samples  are  analyzed  by: 

(A)  A  grader  licensed  under  the 
United  States  Agricultural  Marketing 
Act  or  the  United  States  Warehouse  Act; 

(B)  A  grader  licensed  imder  State  law 
and  employed  by  a  warehouse  operator 
who  has  a  storage  agreement  with  the 
Commodity  Credit  Corporation;  or 

(C)  A  grader  not  licensed  under  State 
law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses;  and 

(v)  With  regard  to  substances  or 
conditions  injurious  to  hiunan  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
***** 

6.  Amend  §4.57.141  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  12(d)(3)(iii]  of  the 
crop  insurance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  12(d)(3)(iv)  and  add 
section  12(d)(3)(v)  of  the  crop  insiuance 
provisions,  to  read  as  follows: 


§  457.141    Rice  crop  insurance  provisions. 

The  rice  crop  insuirance  provisions  for 
the  2003  and  succeeding  crop  years  are 
as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

***** 

12.  Settlement  of  Claim. 
***** 

(d)  *   *   * 

(3)  *    *    * 

(iv)  With  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  our  loss  adjuster),  the 
samples  are  analyzed  by: 

(A)  A  grader  licensed  under  the 
United  States  Agricultural  Marketing 
Act  or  the  United  States  Warehouse  Act; 

(B)  A  grader  licensed  under  State  law 
and  employed  by  a  warehouse  operator 
who  has  a  storage  agreement  with  the 
Commodity  Credit  Corporation;  or 

(C)  A  grader  not  licensed  under  State 
law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
conunodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses;  and 

(v)  With  regard  to  substances  or 
conditions  injimous  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
***** 

7.  Amend  §457.150  as  follows: 

a.  Revise  the  introductory  text  to  read 
as  set  forth  below; 

b.  Amend  section  13(e)(3)(iii)  of  the 
crop  insiu-ance  provisions  by  removing 
"and"  at  the  end  thereof;  and 

c.  Revise  section  13(e)(3)(iv)  and  add 
section  13(e)(3)(v)  of  the  crop  insurance 
provisions,  to  read  as  follows: 

§457.150    Dry  bean  crop  insurance 
provisions. 

The  dry  bean  crop  insurance 
provisions  for  the  2003  and  succeeding 
crop  years  are  as  follows: 

United  States  Department  of 
Agriculture 

Federal  Crop  Insurance  Corporation 

***** 

13.  Settlement  of  Claim. 

***** 

(e)*   *   * 

(3)*   *   * 

(iv)  With  regard  to  deficiencies  in 
quality  (except  test  weight,  which  may 
be  determined  by  our  loss  adjuster),  the 
samples  are  analyzed  by: 

(A)  A  grader  licensed  under  the 
United  States  Agricultural  Marketing 
Act  or  the  United  States  Warehouse  Act; 


(B)  A  grader  licensed  under  State  law 
and  employed  by  a  warehouse  operator 
who  has  a  storage  agreement  with  the 
Commodity  Credit  Corporation;  or 

(C)  A  grader  not  licensed  under  State 
law,  but  who  is  employed  by  a 
warehouse  operator  who  has  a 
commodity  storage  agreement  with  the 
Commodity  Credit  Corporation  and  is  in 
compliance  with  State  law  regarding 
warehouses;  and 

(v)  With  regard  to  substances  or 
conditions  injurious  to  human  or  animal 
health,  the  samples  are  analyzed  by  a 
laboratory  approved  by  us. 
***** 

Signed  in  Washington.  DC  on  August  27. 
2002. 
Byron  E.  Anderson, 

Acting  Manager.  Federal  Crop  Insurance 
Corporation. 

|FR  Doc.  02-22258  Filed  8-28-02;  8:58  am] 

BILUNG  CODE  3410-OS-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

Office  of  Faderal  Housing  Enterprise 
Oversight 

12  CFR  Part  1720 
RIN  2550-AA22 

Safety  and  Soundness  Regulation 

agency:  Office  of  Federal  Housing 
Enterprise  Oversight,^HUD. 
ACTION:  Final  rule. 


summary:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is  issuing 
a  final  rule  to  support  increased 
transparency  and  public  awareness  of 
minimum  supervisory  standards 
adopted  by  OFHEO  and  applied  in 
overseeing  the  safety  and  soundness  of 
the  Federal  National  Mortgage 
Association  (Fannie  Mae)  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).  The  final  rule's  format 
reflects  that  used  by  other  federal 
regulators.  The  rule  delineates 
supervisory  standards  in  a  manner 
consistent  with  recent  rulings  by  the 
United  States  Supreme  Coiul  affecting 
agency  pronoimcements.  OFHEO  will 
adopt  and  publish  supervisory  policy 
guidance  as  appendices  to  the  rule  as  it 
deems  appropriate  to  illiuninate  areas  of 
particular  interest  or  potential  concern. 
EFFECTIVE  DATES:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  W.  Roderer,  Deputy  General 
Counsel,  or  Marvin  Shaw,  Senior 
Counsel,  at  (202)  414-3775  (not  a  toll- 
free  number).  Office  of  General  Counsel, 
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Office  of  Federal  Housing  Enterprise 
Oversight.  1700  G  Street  NW.,  Fourth 
Floor,  Washington.  DC  20552.  The 
telephone  number  for  the 
Telecommunications  for  the  Deaf  is: 
(800)  877-8339  (TTD  only). 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Housing  Enterprises  Financial 
Safety  and  Soundness  Act  of  1992.  Title 
XIII  of  Pub.  L.  JvJo.  102-550  (the  Act), 
empowers  OFHEO  to  take  any  such 
action  as  the  Director  determines  to  be 
appropriate  to  ensure  that  the  federally 
sponsored  housing  enterprises,  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac)  (collectively,  the  Enterprises),  are 
adequately  capitalized  and  operating 
safely  by,  among  other  things,  adopting 
supervisory  policies  and  standards  by 
regulation  or  other  guidance  or  process. 

On  December  19,  2000,  OFHEO 
issued  Policy  Guidance  PG-00-001 
setting  forth  minimum  supervisory 
standards  in  eight  broad  areas  of 
particular  regulatory  interest  and 
potential  concern  and  issued  Policy 
Guidance  PG-00-002,  that  addressed 
standards  for  non-mortgage  liquidity. ' 
One  year  later,  a  third  policy  guidance 
was  adopted  that  specifically  sets  out 
the  minimum  safety  and  soundness 
standards  for  information  systems  and 
security.2  That  policy  guidance,  entitled 
"Safety  and  Soundness  Standards  for 
Information,"  focused  narrowly  on 
safety  and  soundness  concerns  with  the 
adequacy  of  the  Enterprises'  respective 
policies  and  procedures  affecting  the 
security  of  their  information  systems 
and  integrity  of  such  information, 
including  borrower  information 
maintained  by  the  Enterprises. 

The  minimum  standards  set  forth  in 
OFHEO's  policy  guidances  are  designed 
to  identify  key  ssdety  and  soundness 
concerns  regarding  operation  and 
management  of  an  Enterprise,  and  to 
ensure  that  the  conduct  and  practices  of 
the  Enterprises  reasonably  avoid  the 
emergence  of  problems  that  might  entail 
serious  risks.  The  minimum  standards 
also  reflect  the  need  for  internal  policies 
and  procedures  in  particular  areas  that, 
if  not  appropriately  addressed  by  an 
Enterprise,  may  warrant  supervisory 
action  by  OFHEO  in  order  to  reduce 
risks  of  loss  and  corresponding  capital 


•  OFHEO  Policy  Guidance  PG-00-001.  Minimum 
Safety  and  Soundness  Requirements  (Dec.  19.  2000) 
and  Policy  Guidance  PG-00-002.  Non-mortgage 
Liquidity  Investments  (December  19.  2000) 
(available  on  OFHEO's  web  site  at  httpJ/ 
www.  q/7ieo.go  v) . 

'OFHEO  Policy  Guidance  PG-01-001.  Safety  and 
Soundness  Standards  for  Information  (Dec.  19, 
2001)  (available  on  OFHEO's  web  site  at  httpJf 
www.  oftteo.gov) . 


impairment.  The  minimum  standards 
set  out  in  such  guidances  are  intended 
to  affect  these  purposes  without 
dictating  how  the  Enterprises  must  be 
operated  and  managed. 

On  June  21,  2002,  OFHEO  published 
a  notice  in  the  Federal  Register 
proposing  a  rule  that  would  provide  the 
regulatory  framework  for  the  adoption 
and  publication  of  such  policy 
guidance.-'  The  format  of  the  proposed 
regulation,  as  a  formal  agency 
pronouncement  delineating  the 
parameters  of  the  supervisory  standards 
applicable  to  the  Enterprise,  mirrors  that 
used  by  the  Office  of  Comptroller  of  the 
Currency  (OCC)  in  promulgating  safety 
and  soundness  standards  for  national 
banks ''  pursuant  to  Section  39  of  the 
Federal  Deposit  Insiuance  Act.^  The 
OCC  used  a  similar  format  when  it 
adopted  specific  supervisory  standards 
applicable  to  bank  information 
systems.'^ 

OFHEO  received  comments  from 
Freddie  Mac,  Fannie  Mae  and  the 
Mortgage  Bankers  Association  of 
America  (MBAA).  The  commenters 
generally  supported  the  proposal. 
Freddie  Mac  agreed  with  the  purpose  of 
the  rule  of  improving  transparency  and 
public  awareness  of  supervisory 
standards  applicable  to  the  Enterprises. 
In  particular,  Freddie  Mac 
acknowledged  the  issuance  of  guidance 
is  the  most  effective  way  to  integrate 
safety  and  soundness  objectives  into  an 
ever-chcinging  business  environment. 
Similarly,  Fannie  Mae  supported  the 
purpose  of  the  rule:  to  enhance 
transparency  and  public  awareness  of 
these  minimum  supervisory  standards. 
MBAA  noted  that  the  proposal  and  the 
specific  authorities  set  forth  by  OFHEO 
appear  to  be  reasonable  and  within  the 
bounds  of  prudent  regulatory  practice. 

OFHEO  analyzed  the  comments  and 
suggestions  for  improvement  of  the 
proposed  rule.  Freddie  Mac 
recommended  section  §  1720.2  be 
modified  with  respect  to  the  Director's 
authority  to  include  the  phrase  "to  the 
extent  such  actions  are  authorized  by 
the  Act."  OFHEO  agrees  with  Freddie 
Mac  that  the  Director  may  only  exercise 
such  authority  as  is  specifically  granted, 
or  by  implication  is  necessary  to  carry 
out  specific  grants  of  authority,  in 


'67  FR  42200  ()une  21,  2002). 

^  For  the  CX;C,  these  regulations  appear  at  12  CFR 
Part  30,  Appendix  A:  "Interagency  Guidelines 
Establishing  Standards  for  Safety  and  Soundness"; 
spp  also,  for  the  Board  of  Governors  of  the  Federal 
Reserve  System  at  12  CFR  Part  263:  and  for  the 
Federal  Deposit  Insurance  Corporation  at  12  CFR 
308,  subpart  R:  and  for  the  Office  of  Thrift 
Supervision  at  12  CFR  Part  570. 

M2  U.S.C.  1381p-l. 

<■  See.  Appendix  B  of  12  CFR  Part  30. 


legislation  enacted  by  Congress. 
Accordingly,  OFHEO  believes  that  it  is 
lumecessary  to  amend  the  regulatory 
text  in  section  §  1720.2  to  state  this 
principle. 

Fannie  Mae  questioned  the  need  for 
what  they  believe  are  "duplicative 
reassertions  of  authority"  since  OFHEO 
has  asserted  its  authority  in  the 
guidances  and  in  12  CFR  Part  1777. 
Fannie  Mae  also  requested  confirmation 
of  its  belief  that  the  rulemaking  does  not 
convert  OFHEO's  policy  guidances  into 
rules  subject  to  the  Administrative 
Procedure  Act  (APA).  Finally,  Faimie 
Mae  requested  that  OFHEO  solicit  input 
from  the  Enterprises  whenever  it 
develops  any  supervisory  policy 
guidance. 

OFHEO  notes  that  its  assertion  of 
statutory  authority  in  this  rulemaking  as 
well  as  in  the  guidances  and  Part  1777 
reflect  common  practice  among  federal 
agencies  in  specifying  their  authority 
whenever  they  publish  agency  rules  or 
other  pronoimcements.  This  practice 
cites  the  authority  of  the  agency  to  those 
coming  into  contact  with  an  agency 
pronouncement  for  the  first  time. 
OFHEO  agrees  that  the  safety  and 
soundness  rule  set  forth  in  final  form 
here  does  not  "convert"  existing  or 
futiwe  guidance  into  rules  subject  to  the 
APA.  Indeed,  this  would  be  contrary  to 
OFHEO's  intent  and  reduce  its  use  of 
this  important  and  flexible  supervisory 
device. 

As  explained  in  the  NPR,  the  final 
regulation  and  appended  guidances  are 
intended  to  facilitate  the  public 
awareness  and  enforceability  of  such 
standards  as  official  agency 
pronouncements  in  a  maimer  consistent 
with  recent  United  States  Supreme 
Court's  rulings.'' 

Nothing  in  the  OFHEO  Policy 
Guidances  limits  the  authority  of 
OFHEO  to  otherwise  address  unsafe  or 
unsound  conditions  or  practices,  or 
violations  of  applicable  laws, 
regulations  or  supervisory  orders,  as 
detailed  in  section  §  1720.1(b). 

Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

The  regulation  is  not  classified  as  a 
significant  rule  imder  Executive  Order 
12866  because  it  will  not  result  in  an 
annual  effect  on  the  economy  of  $100 
million  or  more  or  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  govenunent  agencies,  or 
geographic  regions;  or  have  significant 


'  See  United  States  v.  Mead  Corp.,  533  U.S.  218 
(2001).  and  Christensen  v.  Harris  County,  529  U.S. 
576  (2000). 
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adverse  effects  on  competition, 
employment,  investment,  productivity, 
innovation,  or  on  the  ability  of  United 
States-based  enterprises  to  compete 
with  foreign-based  enterprises  in 
domestic  or  foreign  markets. 
Accordingly,  no  regulatory  impact 
assessment  is  required  and  this 
regulation  need  not  be  submitted  to  the 
Office  of  Management  and  Budget  for 
formal  review. 

Unfunded  Mandates  Reform-Act  of  1995 

This  rule  does  not  include  a  Federal 
mandate  that  could  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
(adjusted  annually  for  inflation)  in  any 
one  year.  As  a  resiUt,  the  rule  does  not 
warrant  the  preparation  of  an 
assessment  statement  in  accordance 
with  the  Unfunded  Mandates  Reform 
Act  of  1995. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  undertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  regulation 
under  the  Regulatory  Flexibility  Act. 
The  General  Counsel  of  OFHEO  certifies 
that  the  regulation  is  not  likely  to  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  business 
entities  because  the  regulation  only 
affects  the  Enterprises,  which  are  not 
small  entities  for  purposes  of  the 
Regulatory  Flexibility  Act. 

Paperwork  Reduction  Act  of  1995 

This  regulatory  action  contains  no 
information  collection  requirement  that 
would  require  the  approval  of  the  Office 
of  Management  and  Budget  piusuant  to 
the  Paperwork  Reduction  Act,  44  U.S.C. 
3501-3520. 

List  of  Subjects  in  12  CFR  Part  1720 

Administrative  practice  and 
procedure.  Mortgages. 

Accordingly,  for  the  reasons  set  out  in 
the  preamble,  the  Office  of  Federal 
Housing  Enterprise  Oversight  is  adding 
part  1720  to  subchapter  C  of  12  CFR 
chapter  XVII  to  read  as  follows: 


PART  1720— SAFETY  AND 
SOUNDNESS 

Sec. 

1720.1  Authority. 

1720.2  Safety  and  soundness  standards. 

Appendices 

Appendix  A  to  Part  1720 — Policy  Guidance: 

Minimum  Safety  and  Soundness 

Requirements 
Appendix  B  to  Part  1720 — Policy  Guidance: 

Non-Mortgage  Liquidity  Investments 
Appendix  C  to  Part  1720 — Policy  Guidance: 

Safety  and  Soundness  Standards  for 

Information 

Authority:  12  U.S.C.  4513(a),  4513(b)(1), 
4513(b)(5).  4517(a),  4521(a)(2)  through  (3). 
4631,  4632,  and  4636. 

§1720.1    Authority. 

(a)  Authority.  "This  part  is  issued  by 
the  Office  of  Federal  Housing  Enterprise 
Oversight  (OFHEO)  pursuant  to  sections 
1313(a),  1313(b)(1),  and  1313(b)(5)  of 
the  Federal  Housing  Enterprise 
Financial  Safety  and  Soundness  Act 
(Act)  (12  U.S.C.  4513(a),  4513(b)(1),  and 
4513(b)(5)).  These  provisions  of  the  Act 
authorize  OFHEO  to  take  any  action 
deemed  appropriate  by  the  Director  of 
OFHEO  to  ensure  that  the  Federal 
National  Mortgage  Association  and  the 
Federal  Home  Loan  Mortgage 
Corporation  (the  Enterprises)  are 
operated  in  a  safe  and  sound  manner, 
including  by  adopting  supervisory 
policies  and  standards  by  regulation, 
guidance,  or  other  process. 

(b)  Preservation  of  existing  authority. 
No  action  by  OFHEO  undertaken  with 
reference  to  a  policy  guidance  or  this 
regulation  will  in  any  way  limit  the 
authority  of  the  Director  otherwise  to 
address  unsafe  or  unsound  conditions 
or  practices,  or  other  violations  of  law, 
rule  or  regulation.  Action  with  reference 
to  a  policy  guidance  or  this  regulation 
may  be  taken  separate  from,  in 
conjunction  with,  or  in  addition  to  any 
other  supervisory  response,  enforcement 
action,  or  agency-imposed  requirements 
deemed  appropriate  by  OFHEO. 
Nothing  in  this  regulation  or  any 
guidance  issued  by  OFHEO  limits  the 
authority  of  the  Director  pursuant  to 
section  1313  of  the  Act  (12  U.S.C.  4513) 
or  any  other  provision  of  law,  rule  or 
regulation  applicable  to  the  Enterprises. 

§  1 720.2    Safety  and  soundness  standards. 

Policy  guidances  as  may  be  adopted 
from  time  to  time  by  OFHEO, 
addressing  safety  and  soundness 
standards,  shall  apply  to  the 
Enterprises.  If  OFHEO  determines  that 
an  Enterprise  does  not  meet  a 
requirement  set  out  in  such  policy 
guidance,  it  may  require  corrective  or 
remedial  actions  by  the  Enterprise,  and 
take  such  enforcement  action  as  the 
Director  deems  to  be  appropriate. 


Appendix  A  to  Part  1720 — Policy 
Guidance;  Minimum  Safiety  and 
Soundness  Requirements 

A — Background  and  Introduction 

I.  Background 

II.  Introduction 

B — Operational  and  Managerial 
Requirements 

I.  Asset  underwriting  and  credit  quality. 

II.  Balance  sheet  growth  and  management. 

III.  Market  risk. 

IV.  Information  technology. 

V.  Internal  controls. 

VI.  Audits. 

Vn.  Information  reporting  and 
documentation. 

VIII.  Board  and  management  responsibilities 
and  function. 

IX.  Format  of  policies  and  procedures. 

C — Compliance  Plans 

I.  Notice:  submission  and  review  of 

compliance  plan. 

II.  Failure  to  submit  acceptable  plan  or  to 

comply  with  plan. 

A — Background  and  Introduction 

/.  Background.  The  Federal  Housing 
Enterprises  Safety  and  Soundness  Act  of 
1992.  Title  XIII  of  Pub.  L.  No.  102-550  (the 
Act)  empowers  OFHEO  to  take  any  such 
action  as  the  Director  determines  to  be 
appropriate  to  ensure  that  the  federally 
sponsored  housing  enterprises,  Fannie  Mae 
and  Freddie  Mac,  are.  among  other  things, 
adequately  capitalized  and  operating  safely, 
including  by  adopting  supervisory  policies 
and  standards  by  regulation  or  other 
guidance  or  process. 

i.  OFHEO  herein  sets  forth  the  minimum 
supervisory  requirements  used  by  the  agency 
in  reviewing  the  ensuring,  the  adequacy  of 
policies  and  procedures  of  the  Enterprises  in 
the  areas  of:  (1)  Asset  underwriting  and 
credit  quality:  (2)  balance  sheet  growth;  (.'J) 
market  risks:  (4)  information  technology:  (.'i) 
internal  controls:  (6)  audits:  (7)  informatioti 
reporting  and  documentation:  and  (8)  board 
and  management  responsibilities  and 
functions.  If  the  agency  finds  thai  an 
Enterprise  fails  to  meet  any  requirement  or 
standard  set  forth  in  this  pronouncement,  the 
Director  may.  among  other  things,  require  the 
Enterpri.se  to  submit  to  the  agency  and 
implement  an  adequate  plan  to  achieve 
timely  compliance  with  the  requirement  or 
standard.  If  the  Enterprise  tails  to  submit 
such  an  adequate  plan  within  the  time 
specified  by  the  agency  or  fails  in  any 
material  respect  to  implement  the  plan,  the 
agency  may  take  additional  supervisory 
action.  The  Director  may  at  any  time 
prescribe  such  supervisorv  actions  as  deemiid 
appropriate  to  correct  conditions  resulting 
from  an  unsafe  or  un.sound  practice  or 
condition  or  deficiency  in  complying  with 
regulatory  requirements  or  standards 
including,  but  not  limited  to,  issuance  of  a 
notice  of  charges  or  order,  imposition  of  <  ivil 
monev  penalties,  or  other  remedial  actions  or 
sanctions  as  determined  by  the  Dire<:lor. 

ii.  The  minimum  supervisory  requirements 
and  standards  identif^'  kev  safely  and 
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soundness  concerns  regarding  operation  and 
management  of  an  Enterprise,  and  ensure 
that  action  is  taken  to  avoid  the  emergence 
of  problems  that  might  entail  serious  risks  to 
an  Enterprise.  The  minimum  supervisorv- 
requirements  of  the  Policy  Guidance  also 
reflect  the  need  for  internal  policies  and 
procedures  in  particular  areas  that,  if  not 
appropriately  addressed  by  the  Enterprises, 
may  warrant  action  by  OFHEO  in  order  to 
reduce  risks  of  loss  and  possible  capital 
impairment.  The  proposed  minimum 
requirements  set  forth  herein  are  intended  to 
effect  these  purposes  without  dictating  how 
the  Enterprises  must  be  operated  and 
managed;  moreover,  the  Policy  Guidance 
doee  not  set  out  detailed  operational  and 
managerial  procedures  that  an  Enterprise 
must  have  in  place.  The  Policy  Guidance  is 
intended  tff  identify  the  ends  that  proper 
operational  and  management  policies  and 
procedures  are  to  achieve,  while  leaving  the 
means  to  be  devised  by  each  Enterprise  as  if 
designs  and  implements  its  own  policies  and 
procedures.  Where  OFHEO  does  specify 
particular  requirements,  each  Enterprise's 
management  is  leP  with  substantial 
flexibility  to  fashion  and  implement  them. 

iii.  The  Policy  Guidance  is  not  intended  to 
effect  a  change  in  OFHEO's  policies;  the 
announced  minimum  requirements  reflect 
the  basic  underlying  criteria  OFHEO  uses  to 
assess  the  operations  and  managerial  quality 
of  an  Enterprise.  OFHEO  will  determine 
compliance  with  the  requirements  and 
related  standards  through  examinations  of 
the  Enterprises,  as  well  as  off-site 
surveillance  means  and  other  interchanges 
with  each  Enterprise. 

iv.  OFHEO  routinely  undertakes  to 
evaluate  an  Enterprise's  overall  policies,  in 
order  to  determine  whether  such  policies  are 
safe  and  sound  in  principle  and  in  practice. 
OFHEO  also  evaluates  whether  procedures 
are  in  place  to  ensure  that  an  Enterprise's 
overall  policies  as  adopted  by  the 
Enterprise's  board  of  directors  and 
management  are.  in  fact,  applied  in  the 
normal  course  of  business.  As  reflected  in  the 
Policy  Guidance,  the  Enterprises  are.  at  a 
minimum,  expected  to  adopt  appropriate 
policies  and  internal  guidelines,  and  to  put 
in  place  procedures  to  ensure  they  are 
followed  as  a  matter  of  routine. 

V.  Nothing  in  the  Policy  Guidance  in  any 
way  limits  the  authority  of  OFHEO  to 
otherwise  address  unsafe  or  unsound 
conditions  or  practices,  or  violations  of 
applicable  law.  regulation  or  supervisory 
order.  Action  referencing  the  Policy 
Guidance  may  be  taken  sepeirate  from,  in 
conjunction  with  or  in  addition  to  any  other 
enforcement  action  available  to  OFHEO. 
Compliance  with  the  Policy  Guidance  in 
general  would  not  preclude  a  finding  by  the 
agency  that  an  Enterprise  is  otherwise 
engaged  in  a  specific  unsafe  or  unsound 
practice  or  is  in  an  unsafe  or  unsound 
condition,  or  requiring  corrective  or  remedial 
action  with  regard  to  such  practice  or 
condition.  That  is,  supervisory  action  is  not 
precluded  against  an  Enterprise  that  has  not 
been  cited  for  a  deficiency  under  the  Policy 
Guidance.  Conversely,  an  Enterprise's  failure 
to  comply  with  one  of  the  supervisory 
requirements  set  forth  in  the  Policy  Guidance 


may  not  warrant  a  formal  supervisory 
respon.se  from  OFHEO.  if  the  agency 
determines  the  matter  may  be  otherwise 
addressed  in  a  satisfactory  manner.  For 
example.  OFHEO  may  require  timely 
submission  of  a  plan  to  achieve  compliance 
with  the  particular  requirement  or  standard 
without  taking  any  other  enforcement  action. 
//.  Introduction,  i.  Authority,  purpose,  and 
scope. 

a.  Authority.  This  Policy  Guidance  is 
issued  by  the  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  pursuant  to 
sections  1313(a),  1313(b)(1).  1313(b)(5)  and 
1371  of  the  Federal  Housing  Enterprise 
Safety  and  Soundness  Act  (Act)  (12  U.S.C. 
4513(a).  4513(b)(1),  4513(b)(5)  and  4631). 
These  provisions  of  the  Act  authorize 
OFHEO  to  take  any  action  deemed 
appropriate  by  the  Director  of  OFHEO  to 
ensure  that  the  Federal  National  Mortgage 
Association  and  the  Federal  Home  Loan 
Mortgage  Corporation  (the  Enterprises)  are 
operated  in  a  safe  and  sound  manner, 
including  by  adopting  supervisory  policies 
and  standards  by  regulation,  guidance,  or 
other  process. 

b.  Purpose  and  scope.  This  Policy 
Guidance  sets  out  certain  minimum  safety 
and  soundness  requirements  for  the  business 
and  operations  of  the  Enterprises,  and 
reiterates  agency  policies  requiring  the 
Enterprises  to  establish  and  implement 
policies  and  procedures  that  are  sufficient  to 
effectuate  compliance  with  supervisory 
standards.  If  OFHEO  determines  that  an 
Enterprise  does  not  meet  the  requirements  set 
forth  herein,  the  Director  may  require  the 
Enterprise  to  submit  and  carry  out  a  plan  to 
achieve  compliance,  or  may  take  other 
corrective  and  remedial  actions.  The 
requirements  enumerated  herein  are 
supervisory  minimums.  In  order  to  satisfy  an 
Enterprise's  overarching  obligation  under  the 
Act  to  conduct  is  operations  in  a  safe  and 
sound  manner,  it  may  be  necessary  and 
appropriate  for  an  Enterprise  to  take 
additional  measures  in  these  or  other  areas, 
as  directed  by  OFHEO  through  regulation, 
guidance,  order  or  otherwise  as  part  of  the 
supervisory  process. 

ii.  Presen'ation  of  existing  authority. 
Neither  this  Policy  Guidance  nor  any  action 
bv  OFHEO  to  enforce  compliance  of  an 
Enterprise  therewith  in  any  way  limits  the 
authority  of  the  Director  otherwise  to  address 
unsafe  or  unsound  conditions  or  practices,  or 
other  violations  of  law  or  other  regulation. 
Action  under  this  Policy  Guidance  may  be 
taken  separate  from,  in  conjunction  with,  or 
in  addition  to  any  other  enforcement  action 
deemed  appropriate  by  OFHEO.  Nothing  in 
this  Policy  Guidance  or  related  guidances 
limits  the  authority  of  the  Director  pursuant 
to  section  1313  of  "the  Act  (12  U.S.C.  4513) 
or  any  other  provision  of  law,  rule  or 
regulation  applicable  to  the  Enterprises. 

iii.  Definitions.  For  purposes  of  this  Policy 
Guidance,  except  as  modified  therein  or 
unless  the  context  otherwise  requires,  the 
terms  used  have  the  same  meaning  as  set 
forth  in  section  1303  of  the  Act  (12  U.S.C. 
4502). 


B — Operational  and  Managerial 
Requirements 

/.  Asset  underwriting  and  credit  quality.  An 
Enterprise  should  establish  and  implement 
policies  and  procedures  to  adequately  assess 
credit  risks  before  they  are  assumed,  and 
monitor  such  risks  subsequently  to  ensure 
that  they  conform  to  the  Enterprise's  credit 
risk  standards  on  an  individual  and  an 
aggregate  basis.  The  Enterprise  sliould: 

i.  For  loans  purchased  and  loans 
collateralizing  securities  guaranteed  by  the 
Enterprise,  adopt  and  implement  prudent 
underwriting  standards  and  procedures 
commensurate  with  the  type  of  loan  or  loans 
and  the  markets  in  which  the  loan  or  loans 
were  made  that  include  consideration  of  the 
borrower's  and  any  guarantor's  financial 
condition  and  ability  to  repay  as  well  as  the 
type  and  value  of  any  collateral  or  credit 
enhancement; 

ii.  To  the  extent  the  Enterprise's  assets  are 
serviced  or  administered  by  other  entities  or 
are  covered  by  mortgage  insurance  or  other 
credit  enhancements  or  arrangements,  the 
Enterprise's  policies  and  procedures  should 
recognize  the  consequences  and  implications 
of  such  contractual  arrangements  for  the 
Enterprise's  credit  risk; 

iii.  Establish  and  implement  policies  and 
procedures  to  address  declining  credit 
quality  and  to  require  appropriate  corrective 
action;  to  establish  sufficient  reserves;  and  to 
deal  with  defaulted  assets  so  as  to  minimize 
losses; 

iv.  Establish  and  implement  policies  and 
procedures  to  select  and  price  credit  risk  to 
ensure  that  the  Enterprise  is  appropriately 
compensated  commensurate  with  the  credit 
risk  it  assumes  and  its  statutory  obligations; 

V.  Establish  and  implement  policies  and 
procedures  that  address  the  prudential 
selection,  management  and  handling  of 
counterparty  credit  exposure  that  au'ises  from 
engaging  in  hedging  activities  and  the  use 
derivative  instruments;  and 

vi.  Establish  and  implement  policies  and 
procedures  to  identify,  monitor  and  evaluate 
its  credit  exposures  on  an  aggregate  basis  so 
as  to  assess  the  implications  and 
consequences  of  matters  such  as 
concentration  exposure  (including 
geographic  as  well  as  product 
concentrations),  to  identify  and  evaluate 
credit  risk  trends  effectively,  and  to  maintain 
and  revise  appropriately  its  systems  and 
procedures  for  underwriting,  servicing,  and 
monitoring  of  such  exposures  and  changes  to 
those  exposures. 

//.  Balance  sheet  growth  and  management. 
An  Enterprise's  balance  sheet  growth  should 
be  prudent  and  consider: 

i.  The  source,  volatility,  and  use  of  funds 
that  support  balance  sheet  growth: 

ii.  Any  changes  in  credit  risk  or  interest 
rate  risk  resulting  from  balance  sheet  growth; 

iii.  The  effect  of  balance  sheet  growth  on 
the  Enterprise's  capital  adequacy;  and 

iv.  The  appropriate  policies  and 
procedures  needed  to  manage  changes  in  risk 
that  may  occur  as  a  result  of  balance  sheet 
growth. 

///.  Market  risk.  An  Enterprise  should 
establish  and  implement  policies  and 
procedures  that  allow  for  the  effective 
identification,  measurement,  monitoring,  and 
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management  of  market  risk.  The  Enterprise 
should: 

i.  Establish  and  implement  policies  and 
procedures  sufficient  to  quantify  and  monitor 
the  interest  rate  risk  of  the  Enterprise 
effectively  and  to  model  the  effect  of  differing 
interest  rate  scenarios  on  the  Enterprise's 
financial  condition  and  operations; 

ii.  Develop  risk  management  strategies  that 
respond  appropriately  to  changes  in  interest 
rates; 

iii.  Establish  and  implement  policies  and 
procedures  sufficient  to  quantify  and  monitor 
the  Enterprise's  liquidity  effectively,  and  to 
identify  and  anticipate  various  market 
environments  and  their  effects  on  the 
Enterprises'  liquidity;  and 

iv.  Establish  and  maintain  an  effective 
contingency  plan  for  liquidity  under  varying 
scenarios. 

A^.  Information  technology.  An  Enterprise 
should  establish  and  implement  policies  and 
procedures  to  ensure  that  its  computing 
resources,  proprietary  and  nonpublic 
information  and  data  are: 

i.  Protected  from  access  by  unauthorized 
users,  and  otherwise  protected  by 
appropriate  security  measures; 

ii.  Reliable,  accurate  and  available  at  all 
times  as  needed  for  its  business  operations, 
including  an  ability  to  effect  timely  recovery 
and  resume  operations  after  a  reasonably 
foreseeable  adverse  event;  and 

iii.  Designed  to  ensure  adequate  support  of 
business  operations. 

V.  Internal  controls.  An  Enterprise  should 
maintain  and  implement  internal  controls 
appropriate  to  the  nature,  scope  and  risk  of 
its  business  activities  that,  at  a  minimum, 
provide  for: 

i.  An  organizational  structure  and 
assignment  of  responsibility  for  management, 
employees,  consultants  and  contractors,  that 
provide  for  accountability  and  controls, 
including  adherence  to  policies  and 
procedures; 

ii.  A  control  framework  commensurate 
with  the  Enterprise's  risks; 

iii.  Policies  and  procedures  adequate  to 
safeguard  and  to  manage  assets;  and 

iv.  Compliance  with  applicable  laws, 
regulations  and  policies. 

VI.  Audits.  An  Enterprise  should  establish 
and  implement  internal  and  external  audit 
programs  appropriate  to  the  nature  and  scope 
of  its  business  activities  that,  at  minimum, 
provide  for: 

i.  Adequate  monitoring  of  internal  controls 
through  an  audit  function  appropriate  to  the 
Enterprise's  size,  structure  and  scope  of 
operations; 

ii.  Independence  of  the  audit  function; 

iii.  Qualified  professionals  and 
management  for  the  conduct  and  review  of 
audit  functions; 

iv.  Adequate  testing  and  review  of  audited 
areas  together  with  adequate  documentation 
of  findings  and  of  any  recommendations  and 
corrective  actions;  and 

V.  Verification  and  review  of  measures  and 
actions  undertaken  to  address  identified 
material  weaknesses. 

VII.  Information  reporting  and 
documentation.  An  Enterprise  should 
establish  and  implement  policies  and 
procedures  for  generating  and  retaining 
reports  and  documents  that: 


i.  Enable  the  Enterprise's  board  of  directors 
(including  appropriate  committees)  to  make 
informed  decisions  and  to  exercise  its 
oversight  function,  by  providing  all  such 
relevant  information  of  an  appropriate  level 
of  detail  as  necessary; 

ii.  Enable  the  Enterprise's  managers  to 
make  informed  business  decisions  and  to 
assess  risks  for  all  aspects  of  the  Enterprise's 
business  on  an  ongoing  basis,  by  providing 
sufficient  relevant  information  of  an 
appropriate  level  of  detail  as  necessary; 

iii.  Ensure  decision-makers  have 
appropriate  and  necessary  information  about 
particulEir  transactions  and  business 
operations; 

iv.  Enable  the  Enterprise  to  administer  and 
supervise  all  assets,  liabilities,  commitments 
and  other  financial  obligations  appropriately; 

V.  Enable  the  Enterprise  to  enforce  legal 
claims  against  borrowers,  counterparties  and 
other  obligors;  and 

vi.  Ensure  timely  and  complete 
submissions  of  reports  of  financial  condition 
and  operations,  as  well  as  annual  and  other 
periodic  reports  and  special  reports  to 
OFHEO  whenever  requested  or  required  by 
OFHEO. 

VIII.  Board  and  management 
responsibilities  and  function.  An  Enterprise's 
board  of  directors  shall  ensure  that  the  board 
(including  appropriate  committees)  works 
with  executive  management  to  establish  the 
Enterprise's  strategies  and  goals  in  an 
informed  manner,  and  that  the  Enterprise's 
executive  managers  and  other  managers,  as 
appropriate,  implement  such  strategies,  by 
ensuring  at  a  minimum  that: 

i.  The  board  (including  appropriate 
committees)  oversees  the  development  of  the 
Enterprise's  strategies  in  key  areas  and 
exercises  oversight  necessary  to  ensure  that 
management  sets  policies  and  controls  to 
implement  such  strategies  effectively; 

ii.  The  board  (including  appropriate 
committees)  hires  qualified  executive 
management,  and  exercises  oversight  to  hold 
management  accountable  for  meeting  the 
Enterprise's  goals  and  objectives; 

iii.  The  board  (including  appropriate 
committees)  is  provided  with  accurate 
information  about  the  operations  and 
financial  condition  of  the  Enterprise  in  a   . 
timely  fashion,  and  sufficient  to  enable  the 
board  to  effect  its  oversight  duties  and 
responsibilities; 

iv.  Management  of  the  Enterprise  sets 
policies  and  controls  to  ensure  the 
Enterprise's  strategies  are  implemented 
effectively,  and  that  the  Enterprise's 
organization  structure  and  assignment  of 
responsibilities  provide  clear  accountability 
and  controls;  and 

V.  Management  of  the  Enterprise 
establishes  and  maintains  an  effective  risk 
management  framework,  including  review  of 
such  framework  to  monitor  its  effectiveness 
and  taking  appropriate  action  to  correct  any 
weaknesses. 

IX.  Format  of  policies  and  procedures,  i. 
Generally,  the  policies  of  an  Enterprise 
contemplated  by  this  Policy  Guidance  should 
be  in  writing  and  in  such  form  and  detail  as 
appropriate  in  light  of  their  intended 
purpose,  nature,  and  potential  consequences 
for  the  operations  and  financial  condition  of 


the  Enterprise,  and  approved  by  the  board  of 
directors  (including  appropriate  committees) 
or  such  responsible  officer  or  offit  ers  as 
designated  by  the  board. 

ii.  The  policies  and  procedures  of  an 
Enterprise  contemplated  by  this  Folic  \ 
Guidance  should  be  provided  to  OFHEO  at 
such  time  and  in  such  format  as  OFHE(J 
directs. 

C — Compliance  Plans 

7.  Notice;  submission  and  review  of 
compliance  plans,  i.  Determination.  The 
Director  of  OFHEO  may,  based  upon  a  report 
of  examination,  or  other  supervisor\- 
information  however  acquired,  determine 
that  an  Enterprise  has  failed  or  i.s  likely  to  fail 
to  satisfy-  the  minimum  supervisory 
requirements  or  standards  set  forth  in  part  B 
of  this  appendix. 

ii.  Request  for  compliance  plan.  If  the 
Director  determines  pursuant  to  paragraph 
C.I.i  of  thiis  appendix  that  an  Enterprise  has 
failed  or  is  likely  to  fail  to  satisfy  a 
supervisory  requirement  or  standard.  OFHEO 
may  require  the  submission  of  a  written 
compliance  plan. 

iii.  Schedule  for  filing  compliance  plan.  .\n 
Enterprise  may  be  required  to  file  a  written 
compliance  plan  with  OFHEO  within  lhirt> 
davs  of  receiving  a  written  request  tor  a 
compliance  plan  pursuant  to  paragraph  C.I.ii 
of  this  appendix. 

iv.  Contents  of  plan.  A  required 
compliance  plan  should  include,  subject  to 
additional  direction  by  OFHEO.  a  detailed 
description  of  the  steps  the  Enterprise  will 
take  to  correct  a  deficiency  and  any  condition 
resulting  therefrom  and  the  time  within 
which  such  steps  will  be  undertaken  and 
fully  implemented. 

V.  Review  of  compliance  plans.  If  the 
compliance  plan  submitted  under  this 
section  is  deemed  to  be  inadequate  or 
incomplete.  OFHEO  may  provide  written 
notice  of  such  inadequacy  or  deficienries 
thereof  to  the  Enterprise  OFHEO  or  seek 
additional  information  from  the  Enterprise 
regarding  the  plan. 

vi.  Amendment  of  compliance  plan  .^n 
Enterprise  that  has  filed  a  required 
compliance  plan  to  which  no  objection  has 
been  raised  by  OFHEO  may.  after  prior 
written  notice  to  and  approval  b\  the 
Director,  amend  the  plan  to  refiecl  changes 
in  circumstance,  policies  and  procedures. 

//.  Failure  to  submit  acceptable  plan  or  to 
comply  with  plan.  If  an  Enterprise  does  not 
submit  an  adequate  and  complete  plan  as 
required  by  the  agency  within  the  lime 
specified  by  OFHEO  or  does  not  implement 
such  an  adequate  and  complete  plan,  the 
Director  may  require  the  Enterprise  to  correct 
any  deficiency  and  may  require  additional 
corrective  or  remedial  actions  b>  the 
Enterprise  as  deemed  to  be  appropriate 
pursuant  to  the  Act.  including  sections  1371 
(12  U.S.C.  4631).  1372  (12  L.S.C.  4632).  and 
1376  (12  U.S.C.  46.36). 

Appendix  B  to  Part  1720— Policy 
Guidance;  Non-Mortgage  Liquidity 
Investments 

A — Purpose 
B — Activities  Covered 
C — Standards  for  Non-mortgage  Liquidity 
Investment  Activities 
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D — Disclosure  of  Non-mortgage  Liquidity 

Investment  Activities 
E — Summary 

A — Purpose 

1.  Fannie  Mae  and  Freddie  Mac  (the 
Enterprises)  were  chartered  by  Congress  as 
government-sponsored  enterprises  with 
public  missions.  They  perform  an  important 
role  in  the  United  States  mortgage  market  by 
gathering  funds  and  purchasing  mortgages 
from  mortgage  originators  and  guaranteeing 
mortgage-backed  securities.  In  chartering  the 
Enterprises,  Congress  charged  the  Enterprises 
with:  (1)  providing  stability  to  mortgage 
markets;  (2)  responding  to  the  changing 
capital  markets:  (3)  assisting  the  secondary 
markets  including  the  support  of  these 
markets  for  affordable  housing:  and  (4) 
promoting  access  to  credit  throughout  the 
country  by  increasing  liquidity  and 
improving  distribution  of  investment  capital 
for  residential  mortgage  finance.  These 
functions  require  the  Enterprises,  as 
principals  in  the  secondary  mortgage  market, 
to  serve  as  bedrock  in  providing  liquidity  to 
the  U.S.  housing  finance  system. 

2.  For  the  Enterprises  effectively  to  perform 
their  public  purposes,  they  must  be 
financially  sound  and  liquid.  As  the 
Enterprises'  financial  safety  and  soundness 
regulator,  OFHEO  conducts  its  regulatory 
programs  to  ensure  these  companies  adhere 
to  safety  and  soundness  standards.  In 
addition.  OFHEO  interprets  this  to  include 
heightening  the  positive  effect  of  market 
discipline  on  the  Enterprises  by  encouraging 
quality  disclosures,  appropriate  accounting 
stcmdards,  and  state-of-the-art  risk 
management  further  strengthens  their  safety 
and  soundness.  More  specifically.  OFHEO 
conducts  comprehensive  safety  and 
soundness  examinations  and  requires  the 
Enterprises  to  adhere  to  regulatory  capital 
requirements.  In  conducting  its  regulatory 
programs,  OFHEO  applies  a  series  of  safety 
and  soundness  standards  to  assess  the 
Enterprises'  liquidity  management,  including 
their  investments  in  non-mortgage  liquidity 
assets.  It  is  appropriate  to  issue  initial 
guidance  that  addresses  the  safety  and 
soundness  standards  OFHEO  uses  to  evaluate 
Enterprise  investment  activities  in  non- 
mortgage  liquidity  assets. 

3.  Further,  it  should  be  noted  that  the 
Secretary  of  HUD.  who  has  general  regulatory 
power  over  the  Enterprises  and  who  is 
required  to  make  such  rules  and  regulations 
as  necessary  to  ensure  that  the  purposes  of 
the  GSE's  respective  Charter  Acts  are 
accomplished,  has  issued  an  Advanced 
Notice  of  Proposed  Rulemaking  on  possible 
substantive  and/or  procedural  rules 
governing  the  GSEs'  non-mortgage 
investment  activities.  Accordingly,  the  GSEs 
may  be  subject  to  regulations  in  this  area 
through  future  HUD  actions,  in  addition  to 
this  initial  guidance. 

B — Activities  Covered 

1.  The  Enterprises  must  maintain  sufficient 
liquidity  to  meet  both  known  and 
unexpected  payment  demands  on  borrowings 
and  mortgage  securities,  for  operations  and  to 
purchase  mortgage  assets.  Liquidity 
management  is  the  process  by  which  the 


Enterprises  manage  the  use  and  availability 
of  various  funding  sources  to  meet  current 
and  future  needs.  Liquidity  must  be  closely 
managed  on  a  daily  basis. 

2.  The  Enterprises  manage  liquidity 
through  three  primary  channels: 
securitizations,  issuance  of  debt  and 
conversion  of  liquid  assets  into  cash.  It  is 
through  careful  management  within  and 
among  the  three  channels,  that  the 
Enterprises  can  effectively  meet  demands 
and  remain  safe  and  sound  under  all  market 
conditions.  This  Guidance  specifically 
addresses  "non-mortgage  liquidity 
investments"  which  are  conducted  within 
the  liquidity  channel  whereby  the 
Enterprises  are  able  to  convert  their  own 
assets  into  cash. 

3.  There  are  various  types  of  investments 
that  may  be  appropriate  for  non-mortgage 
liquidity  holdings.  Appropriate  non-mortgage 
liquidity  investments  are  characterized  by 
both  creditworthiness  and  low  price 
volatility.  Even  though  an  investment  maybe 
creditworthy,  if  the  holding  is  subject  to 
undue  price  volatility  (e.g.  common  stock), 
the  investment  is  inappropriate  for  inclusion 
in  the  non-mortgage  liquidity  portfolio  since 
the  investment  may  not  be  readily  converted 
into  cash  without  substantial  loss. 

4.  For  the  purposes  of  this  Guidance,  the 
types  of  assets  listed  below  are  generally 
considered  to  be  appropriate  non-mortgage 
liquidity  investments.  "This  list  is  subject  to 
revision  over  time  as  new  asset  types  are 
introduced  and/or  market  activities  change. 
The  presence  of  an  asset  on  the  list  does  not 
mean  that  OFHEO  will  necessarily  consider 
any  and  all  Enterprise  investments  in  these 
assets  to  be  safe  and  sound,  especially  if  they 
fail  to  meet  appropriate  credit  quality, 
maturity  and  diversification  objectives: 

a.  Debt  issued  by  the  United  States 
Treasury. 

b.  Debt  issued  by  U.S.  Government 
Agencies, 

c.  General  obligation  debt  issued  by  states 
and  municipal  authorities, 

d.  Revenue  obligations  issued  by  states  and 
municipal  authorities. 

e.  Corporate  debt  instruments, 

f.  Money  market  instruments, 

g.  Non-mortgage  as.set-backed  securities, 
and 

h.  Reverse  repurchase  agreements. 

.S.  This  Guidance  does  not  address 
investments  in  mortgage-backed  securities, 
mortgage  revenue  bonds,  or  other 
investments  secured  by  housing  (including 
commercial  mortgage-backed  securities  with 
a  significant  housing  component)  since  these 
assets  are  not  principally  held  for  liquidity 
purposes.  Also,  upon  implementation  of  FAS 
133.  this  Guidance  is  not  intended  to  address 
the  use  of  deri\ative  instruments.  For 
activities  not  covered  in  this  Guidance  on 
non-mortgage  liquidity  investments,  there 
should  be  no  inferences  drawn  about 
OFHEO's  views, 

C — Standards  for  Non-Mortgage  Liquidity 
Investment  Activities 

To  ensure  there  are  sufficient  funds 
available  to  the  mortgage  market,  the 
Enterprise  must  actively  manage  liquidity 
across  all  three  channels.  OFHEO  assesses 


the  safety  and  soundness  of  non-mortgage 
liquidity  investment  activities  against  five 
criteria.  The  five  criteria  and  details  about 
each  of  the  criteria  are: 

•  Prudent  investment  policies  and 
procedures  that  guide  the  Enterprise's 
process; 

•  Quality  management  information  that 
ensures  timely  performance  measures  and 
governance  data; 

•  Safe  &  sound  investment  holdings  and 
investment  culture; 

•  Quality  controls  and  personnel 
administering  and  governing  the  process:  and 

•  Independent  testing  of  the  process  to 
assure  compliance. 

1.  Prudent  Investment  Policies  and 
Procedures  That  Guide  the  Enterprise's 
Process 

a.  The  Enterprise  must  have  a 
comprehensive  written  investment  policy 
that  clearly  expresses  the  goals  for  the  non- 
mortgage  liquidity  investment  activities.  The 
Board  of  Directors  and  management  must 
evaluate  the  effectiveness  of  non-mortgage 
liquidity  investments  in  meeting  the  goals  set 
out  in  the  policy;  and  management  must 
evaluate  activities  against  the  procedures  and 
limitations  in  the  policy.  At  a  minimum,  the 
policy  should  cover: 

i.  The  purpose  of  the  non-mortgage 
liquidity  investment  holdings; 

ii.  The  institutional  goal(s)  for  the  non- 
mortgage  liquidity  investment  holdings; 

iii.  The  authorized  instruments  and 
activities: 

iv.  The  internal  control  standards; 

V.  The  limits  structure: 

vi.  The  performance  standards  and 
measures:  and 

vii.  The  reporting  requirements. 

b.  The  policy  should  clearly  document  the 
purpose  for  non-mortgage  liquidity 
investment  holdings.  Management  should 
install  a  series  of  procedures  and  conti  als 
that  produce  behaviors  and  performance  that 
are  consistent  with  the  defined  purpose  for 
the  non-mortgage  liquidity  investment 
activities. 

c.  The  policy  should  establish  the  primary 
goals  for  the  non-mortgage  liquidity 
investment  activities.  For  an  Enterprise,  some 
primary  goals  should  be  to  augment  liquidity 
and  to  generate  a  rate  of  return  that  is 
reasonable  in  light  of  the  purpose  of  such 
investments.  The  emphasis  placed  on 
individual  goals  may  vary  based  upon 
institutional  differences.  However,  non-  . 
mortgage  liquidity  investments  made  with  a 
goal  of  maximizing  earnings  or  maximizing 
arbitrage  opportunities  would  be  inconsistent 
with  this  Guidance  for  the  maintenance  of  an 
Enterprise's  liquidity  portfolio. 

d.  "The  policy  should  clearly  define  the 
authorized  investment  vehicles  and  establish 
guidelines  for  the  introduction  of  new  types 
of  investment  vehicles. 

e.  The  Enterprise's  procedures  should 
include  a  framework  of  controls  that  provide 
an  appropriate  separation  of  duties  and 
responsibilities.  There  should  be 
responsibility  assigned  for  an  independent 
review  of  non-mortgage  liquidity  investments 
by  a  designated  unit,  such  as  audit  or  an 
independent  risk  oversight  group. 
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f.  The  Enterprise  should  adopt  a  limit 
structure  to  promote  diversification  in  the 
non-mortgage  liquidity  investment  portfolio 
and  emphasizes  strategies  for  risk  mitigation. 
Additionally,  there  should  be  limits  for  the 
aggregate  size  of  the  non-mortgage  liquidity 
investment  portfolio. 

g.  The  Enterprise  should  adopt  measures  to 
evaluate  performance  against  the  policy  and 
its  objectives. 

h.  The  Enterprise  should  adopt  internal 
teporting  requirements  that  quantify 
performance,  document  exceptions,  and 
serve'as  a  basis  for  communicating 
information  about  activities  involving  non- 
mortgage  liquidity  assets. 

i.  The  Enterprise  should  periodically 
evaluate  the  adequacy  and  content  of  its 
public  disclosure  for  non-mortgage 
investment  liquidity  activities. 

2.  Quality  Management  Information  That 
Ensures  timely  Performance  Measures  and 
Governance  Data 

a.  The  Enterprise  must  maintain  systems 
that  adequately  identify,  measure  and  report 
the  nature  and  level  of  exposure  associated 
with  their  non-mortgage  liquidity 
investments.  Management  must  remain 
appropriately  informed  about  the  activity  in 
non-mortgage  liquidity  investments.  Also, 
the  Board  of  Directors  should  periodically  be 
provided  a  summary  of  non-mortgage 
liquidity  investment  activities.  At  a 
minimum,  management's  reports  to  the 
^oard  should: 

i.  Summarize  non-mortgage  investment 
activity  since  the  last  report: 

ii.  Identify  and  explain  any  material 
changes  or  trends  in  the  non-mortgage 
liquidity  investment  portfolio  risk  and 
returns;  and 

iii.  Report  and  explain  exceptions  to  the 
policy  or  risk  guidelines  for  liquidity 
investments. 

b.  Meaningful  changes  in  portfolio  volume 
and  spreads  from  period  to  period  should  be 
identified  and  explained  to  the  Board  in 
terms  of  why  they  occurred  (e.g.,  changes  in 
portfolio  composition,  changes  in  funding 
costs,  etc.].  In  overseeing  the  day-to-day 
management  of  non-mortgage  liquidity 
investment  activities,  marugement  should 
consider  the  discrete  risks  associated  with 
the  non-mortgage  liquidity  investment 
portfolio  as  well  as  the  exposure  of  this 
portfolio  within  the  context  of  risks  across 
the  entire  Enterprise.  This  includes  assessing 
the  non-mortgage  liquidity  investment 
portfolio's  sensitivity  to  changes  in  interest 
rates,  expressed  in  terms  of  net  interest 
income  sensitivity  and  portfolio  value 
sensitivity. 

3.  Safe  and  Sound  Investment  Holdings  and 
Investment  Culture 

a.  The  Enterprise  should  implement  and 
enforce  policies  and/or  procedures  for  non- 
mortgage  liquidity  investments.  Management 
should  establish  limits  and  procedures  in  a 
manner  that  is  consistent  with  the  Board's 
sanctioned  goals  and  risk  appetite.  Certain 
risk-limits  for  non-mortgage  liquidity 
investments  may  be  expressed  in  terras  of 
how  they  affect  the  Enterprise's  overall  risk- 
profile,  such  as  those  pertaining  to  interest- 
rate  sensitivity.  Other  risk  limits  may  be 


more  appropriately  expressed  in  terms  of 
individual  portfolios  and  instruments.  In 
addition,  limits  restricting  the  size-range  and 
scope  of  the  non-mortgage  liquidity 
investment  activities  should  be  established. 

b.  The  limits  and  procedures  should 
delineate  the  acceptable  investment 
instruments,  acceptable  markets,  acceptable 
counterparties,  along  with  unacceptable 
investment  or  portfolio  activities.  The 
Enterprise  should  maintain  sufficient 
documentation  to  demonstrate  due  diligence 
in  adhering  to  policies,  procedures,  limits 
and  guidelines. 

c.  At  a  minimum,  limits  should  be 
established  and  reviewed  annually,  for: 

i.  Credit  threshold  guidelines:  Credit 
quality  is  a  compelling  factor  for  liquidity 
investments.  Since  liquidity  investments 
should  be  able  to  be  readily  converted  into 
cash  without  substantial  exposure  to  losses, 
investments  should  be  insulated  from  prif;e 
vulnerabilities  that  are  associated  with 
creditworthiness.  The  most  effective  means 
of  insulating  against  price  exposure  from 
credit  quality  concerns  is  to  invest  in  high- 
quality  instruments  and  the  debt  obligations 
of  high-quality  issuers.  The  Enterprise  should 
establish  thresholds  identifv'ing  the 
minimum  credit  standards  of  any  security 
eligible  for  purchase.  Where  these  standards 
involve  credit  ratings,  the  ratings  should 
come  from  a  nationally  recognized  rating 
organization.  Procedures  should  be  included 
that  determine  the  steps  to  be  taken  by 
management  if  an  instrument's  credit  rating 
falls  below  the  minimum  threshold  before 
maturity. 

ii.  Maturity  guidelines;  Because  the 
maturity  of  an  investment  significantly 
affects  its  exposure  to  credit  risk  and  price 
volatility,  longer  maturity  instruments  have 
limited  suitability  as  liquidity  investments. 
The  Enterprise  .should  establish  the 
maximum  maturity  allowable  for  non- 
mortgage  liquidity  investments.  It  would  be 
appropriate  to  have  different  maturity  limits 
for  certain  types  of  instruments.  For  example, 
management  may  wish  to  establish  shorter 
maturity  limits  for  fixed-coupon  instruments 
than  for  adjustable-rate  securities. 
Management  may  have  different  maturity 
limits  for  bullet  securities  and  amortizing 
structures.  It  would  be  appropriate  to 
establish  a  maturity  matrix  based  upon  an 
instrument's  credit  rating  at  the  time  of 
purchase. 

iii.  Diversification  and  concentration 
guidelines;  Credit  concentrations  can 
increase  credit  risk.  Accordingly,  the 
Enterprise  should  establish  guidelines  that 
limit  investments  in  the  securities  of  any 
single  issuer.  Such  limits  may  be  established 
as  a  percentage  limit  [e.g..  as  a  percentage  of 
capital)  or  as  an  absolute  dollar  amount.  To 
enhance  portfolio  liquidity,  there  should  aLso 
be  a  limit  on  the  percentage  of  any  particular 
issue  held  by  the  Enterprise. 

4.  Quality  Controls  and  Personnel " 
Administering  and  Governing  the  Process 

a.  The  Enterprise  should  maintain  a 
comprehensive  set  of  controls  to  enforce  the 
appropriate  separation  of  duties  and 
responsibilities.  These  controls  should 
translate  into  clear  procedures  for  routine 
operations.  At  a  minimum,  the  internal 


control  program  for  non-mortgage  liquidity 
investment  af:tivities  should  include 
procedures  for  the  following;  portfolio 
valuation,  personnel,  settlement,  physical 
control  and  documentation,  conflict  of 
interest,  and  accounting. 

i.  Portfolio  valuation  procedures.  Porttulin 
valuation  procedures  should  require  pric  ing 
that  is  independent  of  the  investment 
portfolio  managers.  Pricing  securities 
provides  an  indication  of  the  market  depth 
and  liquidity  for  individual  instruments,  and 
is  an  important  proc;ess  for  providing  data  lo 
the  risk  management  function,  particularK 
within  a  framework  of  estimating  market 
value  sensitivity.  Pricing  is  particularly 
important  for  securities  that  are  classified  as 
"available-for-sale"  for  accounting  purposes. 

ii.  Personnel  guidelines.  Personnel 
guidelines  should  require  competent  and 
experienced  staff  be  responsible  for 
conducting  transactions  and  managing  the 
non-mortgage  investment  portfolio.  There 
should  be  clear  guidance  regarding  the  roles 
and  responsibilities  of  individuals  invoked 
with  the  non-mortgage  liquidity  portfolio. 

iii.  Settlement  prarlii  es.  Procedures  should 
c(5ver  standard  settlement  practices  lor  ihe 
various  types  of  non-mortgage  liquidity 
investments  in  the  Enterprises  |)i)rtfoiio. 
Inadequate  understanding  of  standard 
settlement  practices,  coupled  with  poor 
internal  controls,  could  result  in  unnei.essar\ 
f:osts  or  losses. 

iv.  Control  and  documentation.  Procedures 
covering  control  and  dot  umentalion  should 
be  comprehensixe  and  consistent  wilh  llie 
evolving  better  prat  tices  in  th»'  marketpl.ii  e 
The  prof  edures  should  include,  for  example, 
stantiards  for:  [)rot:essing  and  i:onlrolling 
purchased  instruments,  safeguarding 
investment  dtH:umentation  and  re\  it-wing 
trade  tickets  and  confirmations. 

v.  Connic:t  of  interest.  Conflii:!  ot  interest 
guidelines  should  govern  all  Enterprise 
personnel  authorized  to  purt.hasi?  or  .sell  non- 
mortgage  liquiditx  investments.  These 
guidelines  should  ensure  that  all  directors, 
officers  and  employees  ail  in  the  Enterprise's 
best  interest.  Conflii  t  of  interest  guidelines 
should  address  employee  relationships  with 
authorized  broker/dealers.  Guidelines  should 
also  address  personnel  aci:epting  gifts  and 
travel  expenses  from  broker/dealers 

vi.  Ait.ounling.  ,'\i:t:ounting  prai.tit  es 
should  be  evaluated  to  determine  the  levfl  ol 
compliant:e  with  GAAP  standards. 

5.  Independent  Testing  and  Review  of  the 
Process  to  Assure  Compliance 

a.  An  independent  review  of  non-mortgage 
liquidity  investment  activities  should  be 
t:ondut:led  periodically  to  ensure; 

i.  The  acf;uracy  and  integrity  of 
information  provided  to  the  Board, 
management  and  other  oversight  bodies: 

ii.  The  adherence  to  policy,  procedures, 
limits  and  guidelines: 

iii.  The  timeliness,  accuracy  and 
usefulness  of  non-mortgage  in\eslmeni 
reports; 

iv.  The  adequacy  of  personnel  resources 
and  capabilities:  and 

V.  The  non-mortgage  liquidity  investment 
activities  remain  appropriate  in  the  t  onlext 
of  the  marketplace  and  the  external 
environment. 
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b.  This  review  may  be  conducted  by  a  risk 
oversight  unit  or  internal  audit  department, 
or  any  party  that  is  independent  of  the 
routine  risk-taking  decisions  and  should  be 
commensurate  with  the  level  of  review  of 
other  primary  Enterprise  activities. 
Independent  review  findings  for  non- 
mortgage  liquidity  investments  should  be 
reported  to  the  Board  directly  or  through  one 
of  its  committees.  The  Board  should  consider 
the  independent  review  when  reaffirming 
policies,  and  should  address  any  issues 
raised.  , 

D — Disclosure  of  Non-Mortgage  Liquidity 
Investment  Activities 

1.  Sound  risk  management  practices 
include  thorough  disclosures  about  the 
Enterprise's  risks  and  further  regulators' 
efforts  to  increase  financial  transparency  for 
regulated  financial  companies.  Quality 
disclosures  about  risks  and  risk  management 
can  be  an  effective  deterrent  to  excessive 
risk-taking.  Three  essential  elements  needed 
to  promote  market  discipline  for  non- 
mortgage  liquidity  investments  are  (1)  type  of 
issuer  and  security,  (2)  maturity,  and  (3) 
credit  quality  or  rating.  Accordingly,  quality 
disclosure  for  a  portfolio  of  non-mortgage 
liquidity  investments  should  include  a 
detailed  categorization  of  the  portfolio  with 
respect  to  each  of  these  elements  and  cross- 
categorization,  so  that  (for  example)  the 
quantity  of  any  longer-maturity,  lower-credit- 
quality  assets  is  clearly  identified. 
Information  about  fair  values;  yields;  and 
narrative  discussions  of  objectives,  risk 
management  policies,  and  controls  can  also 
promote  transparency  of  risk  and  should  be 
included.  Such  disclosures  should  be  made 
quarterly,  and  they  should  be  made  using 
average  balances  so  that  average  risks  can  be 
assessed — not  just  the  risks  on  a  given  date. 

2.  Over  the  next  few  quarters,  OFHEO  will 
discuss  more  specifically  with  the  Enterprise 
how  these  disclosures  will  meet  the 
expectations  expressed  in  this  guidance.  An 
example  of  a  disclosure  format  that  may  be 
used  by  the  Enterprise  is  available  on  the 
OFHEO  Web  site  at  http://www.oftteo.gov. 
However,  the  Enterprise  may  disclose  the 
risks  in  its  non-mortgage  liquidity  investment 
activities,  consistent  with  the  expectations 
expressed  in  this  guidance,  using  a  format  of 
its  choice. 

E — Summary 

This  Guidance  sets  forth  OFHEO's  process 
for  evaluating  the  safety  and  soundness  of 
liquidity  non-mortgage  investment  activities. 
OFTffiO  remains  committed  to  ensuring  the 
Enterprises  remain  financially  sound,  have 
appropriate  control  environments,  and 
engage  only  in  financially  sound  business 
and  investment  activities.  OFHEO's 
examiners  have  been  instructed  to 
incorporate  this  evaluation  process  into  their 
ongoing  safety  and  soundness  examinations. 
Examiners  will  evaluate  and  test  the 
Enterprise's  non-mortgage  liquidity 
investment  processes  and  activities  to  ensure 
they  are  in  compliance  with  this  guidance. 


Appendix  C  to  Part  1720— Policy 
Guidance;  Safety  and  Soundness 
Standards  for  Information 

A — Introduction 
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3.  Definitions. 

B — Safety  and  Soundness  Standards  for 
Information 

1.  Information  Security  Program. 

2.  Objectives. 

C — Development  and  Implementation  of 
Information  Security  Program 

1.  Involve  the  Board  of  Directors. 

2.  Assess  Risk. 

3.  Manage  and  Control-Risk. 

4.  Oversee  Service  Provider  Arrangements. 

5.  Adjust  the  Program. 

6.  Report  to  the  Board. 

7.  Implementation. 

A — Introduction 

The  Policy  Guidance  on  Safety  and 
Soundness  Standards  for  Information  sets 
forth  standards  pursuant  to  section  1313  of 
the  Federal  Housing  Enterprise  Safety  and 
Soundness  Act  (12  U.S.C.  4513).  The 
Guidance  addresses  standards  for  developing 
and  implementing  administrative,  technical, 
and  physical  safeguards  to  protect  the 
security,  confidentiality,  and  integrity  of 
information. 

1.  Scope.  The  Guidance  applies  to 
information  maintained  by  or  on  behalf  of  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home  Loan 
Mortgage  Corporation  (Freddie  Mac) 
(collectively,  the  Enterprises). 

2.  Preservation  of  Existing  Authority. 
Nothing  in  the  Guidance  in  any  way  limits 
the  authority  of  OFHEO  to  otherwise  address 
unsafe  or  unsound  conditions  or  practices  or 
violations  of  applicable  law,  regulation  or 
supervisory  order.  Action  referencing  the 
Policy  Guidance  may  be  taken  separate  from, 
in  conjunction  with  or  in  addition  to  any 
other  enforcement  action  available  to 
OFHEO.  Compliance  with  the  Policy 
Guidance  in  general  would  not  preclude  a 
finding  by  the  agency  that  an  Enterprise  is 
otherwise  engaged  in  a  specific  unsafe  or 
unsound  practice  or  is  in  an  unsafe  or 
unsound  condition,  or  requiring  corrective  or 
remedial  action  with  regard  to  such  practice 
or  condition.  That  is,  supervisory  action  is 
not  precluded  against  an  Enterprise  that  has 
not  been  cited  for  a  deficiency  under  the 
Policy  Guidance.  Conversely,  an  Enterprise's 
failure  to  comply  with  one  of  the  supervisory 
requirements  set  forth  in  the  Policy  Guidance 
may  not  warrant  a  formal  supervisory 
response  from  OFHEO,  if  the  agency 
determines  the  matter  may  be  otherwise 
addressed  in  a  satisfactory  manner.  For 
example,  OFHEO  may  require  the  submission 
of  a  plan  to  achieve  compliance  with  the 
particular  requirement  or  standard  without 
taking  any  other  enforcement  action. 

3.  Definitions.  For  purposes  of  the 
Guidance,  the  following  definitions  apply: 

a.  Information  means  any  record  of  an 
Enterprise,  whether  in  paper,  electronic,  or 
other  form,  that  is  handled  or  maintained  by 
or  on  behalf  of  an  Enterprise; 


b.  Information  security  program  means  the 
administrative,  technical,  or  physical 
safeguards  used  by  an  Enterprise  to  access, 
collect,  process,  store,  use,  transmit,  dispose 
of,  or  otherwise  handle  information: 

c.  Information  systems  means  any  methods 
used  to  access,  collect,  store,  use,  transmit, 
protect,  or  dispose  of  information; 

d.  Service  provider  means  any  person  or 
entity,  including  any  third  party  vendor,  that 
maintains,  processes  or  otherwise  is 
permitted  access  to  information  through  its 
provision  of  services  directly  or  indirectly  to 
an  Enterprise. 

B — Safety  and  Soundness  Standards  For 
Information 

1.  Information  Security  Program.  Each 
Enterprise  shall  implement  a  comprehensive 
written  information  security  program  that 
includes  administrative,  technical,  and 
physical  safeguards  appropriate  to  the  nature 
and  scope  of  its  activities.  While  all  parts  of 
the  Enterprise  are  not  required  to  implement 
a  uniform  set  of  policies,  all  elements  of  the 
information  security  program  must  be 
coordinated. 

2.  Objectives.  An  Enterprise's  information 
security  program  shall  be  designed  to: 

a.  Ensure  the  security  and  confidentiality 
of  information; 

b.  Protect  against  any  anticipated  threats  or 
hazards  to  the  seciirity  or  integrity  of  such 
information;  and 

c.  Protect  against  unauthorized  access  to  or 
use  of  such  information. 

C — Development  and  Implementation  of 
Information  Security  Program 

1.  Involve  the  Board  of  Directors.  The 
board  of  directors  or  an  appropriate 
committee  of  the  board  of  each  Enterprise 
shall: 

a.  Approve  the  Enterprise's  written 
information  security  program;  and 

b.  Oversee  the  development, 
implementation,  and  maintenance  of  the 
Enterprise's  information  security  program, 
including  assigning  specific  responsibility  for 
its  implementation  and  reviewing  reports 
from  management. 

2.  Assess  Risk.  Each  Enterprise  shall: 

a.  Identify  reasonably  foreseeable  internal 
and  external  threats  that  could  result  in 
unauthorized  disclosure,  misuse,  alteration, 
or  destruction  of  information  or  information 
systems; 

b.  Assess  the  likelihood  and  potential 
damage  of  these  threats,  taking  into 
consideration  the  sensitivity  of  nonpublic 
information;  and 

c.  Assess  the  sufficiency  of  policies, 
procedures,  information  systems,  and  other 
arrangements  in  place  to  control  risks. 

3.  Manage  and  Control  Risk.  Each 
Enterprise  shall: 

a.  Design  its  information  security  program 
to  manage  and  control  the  identified  risks, 
commensurate  with  the  sensitivity  of  the 
information  as  well  as  the  complexity  and 
scope  of  the  Enterprise's  activities.  Each 
Enterprise  should  consider  whether  the 
following  security  measures  are  appropriate 
for  the  Enterprise  and,  if  so,  adopt  those 
measures  the  Enterprise  concludes  are 
appropriate: 


i.  Access  controls  over  information 
systems,  including  controls  to  authenticate 
and  permit  access  only  to  authorized 
individuals  and  controls  to  prevent 
employees  from  providing  information  to 
unauthorized  individuals  who  may  seek  to 
obtain  this  information  through  fraudulent 
means; 

ii.  Access  restrictions  at  physical  locations 
containing  information,  such  as  buildings, 
computer  facilities,  and  records  storage 
facilities  to  permit  access  only  to  authorized 
individuals; 

iii.  Encryption  of  electronic  information, 
including  while  in  transit  or  in  storage  on 
networks  or  systems  to  which  unauthorized 
individuals  may  have  access; 

iv.  Procedures  designed  to  ensure  that 
information  system  modifications  are 
consistent  with  the  Enterprise's  information 
security  program; 

V.  Dual  control  procedures,  segregation  of 
duties,  and  employee  background  checks  for 
employees  with  responsibilities  for  or  access 
to  information; 

vi.  Monitoring  systems  and  procedures  to 
detect  actual  and  attempted  attacks  on  or 
intrusion  into  information  systems; 

vii.  Response  programs  that  specify  actions 
to  be  taken  when  the  Enterprise  suspects  or 
detects  that  unauthorized  individuals  have 
gained  access  to  information  systems, 
including  appropriate  reports  to  regulatory 
and  law  enforcement  agencies;  and 

viii.  Measures  to  protect  against 
destruction,  loss  or  damage  of  information 
due  to  potential  environmental  hazards,  such 
as  fire  and  water  damage  or  technological 
failures. 

b.  Train  staff  to  implement  the  Enterprises 
information  security  program;  and 

c.  Regularly  test  the  key  controls,  systems 
and  procedures  of  the  information  security 
program.  The  frequency  and  nature  of  such 
tests  should  be  determined  by  the 
Enterprise's  risk  assessment.  Tests  should  be 
conducted  or  reviewed  by  independent  third 
parties  or  staff  that  are  independent  of  those 
that  develop  or  maintain  the  security 
programs. 

4.  Oversee  Service  Provider  Arrangements. 
Each  Enterprise  shall: 

a.  Exercise  appropriate  due  diligence  in 
selecting  its  service  providers; 

b.  Require,  its  service  providers  by  contract 
to  implement  appropriate  measures  designed 
to  meet  the  objectives  of  the  Guidance;  and 

c.  Where  indicated  by  the  Enterprise's  risk 
assessment,  monitor  its  service  providers  to 
confirm  that  they  have  satisfied  their 
obligations  as  required  by  section  9(b).  As 
part  of  this  monitoring,  an  Enterprise  should 
review  audits,  summaries  of  test  results,  or 
other  equivalent  evaluations  of  its  service 
providers. 

5.  Adjust  the  Program.  Each  Enterprise 
shall  monitor,  evaluate,  and  adjust,  as 
appropriate,  the  information  security 
program  in  light  of  any  relevant  changes  in 
technology,  the  sensitivity  of  its  information, 
internal  or  external  threats  to  information, 
and  the  Enterprise's  own  changing  business 
arrangements,  such  as  acquisitions,  alliances 
and  joint  ventures,  outsourcing 
arrangements,  and  changes  to  information 
systems. 


6.  Report  to  the  Board.  Each  Enterprise 
shall  report  to  its  board  or  an  appropriate 
committee  of  the  board  at  least  annually. 
This  report  should  describe  the  overall  status 
of  the  information  security  program  and  the 
Enterprise's  compliance  with  the  Guidance. 
The  reports  should  discuss  material  matters 
related  to  its  program,  addressing  issues  such 
as:  risk  assessment;  risk  management  and 
control  decisions;  service  provider 
arrangements;  results  of  testing;  security 
breaches  or  violations  and  management's 
responses;  and  recommendations  for  changes 
in  the  information  security  program. 

7.  Implementation,  a.  Each  Enterprise 
should  implement  an  information  security 
program  pursuant  to  the  Guidance. 

b.  Until  January  1,  2004,  a  contract  that  an 
Enterprise  has  entered  into  with  a  service 
provider  to  perform  services  for  it  or 
functions  on  its  behalf  satisfies  the 
provisions  of  section  9,  even  if  the  contract 
does  not  include  a  requirement  that  the 
servicer  maintain  the  security  and 
confidentiality  of  information,  as  long  as  the 
Enterprise  entered  into  the  contract  on  or 
before  the  effective  date. 

Dated:  August  20,  2002. 
Armando  Falcon.  Jr., 

Director.  Office  of  Federal  Housing  Enterprise 

Oversight. 

[FR  Doc.  02-21780  Filed  8-29-02;  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart23 

[Docket  No.  CE187,  Special  Condition  23- 
127-SC] 

Special  Conditions;  Chelton  Flight 
Systems,  Inc.;  Various  Airplane 
IModels;  Protection  of  Systems  for 
High  Intensity  Radiated  Fields  (HIRF) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  Tliese  special  conditions  are 
issued  to  Ciielton  Fligiit  Systems,  Inc., 
1109  Main  Street,  Suite  560,  Boise,  ID 
83702.  for  a  Supplemental  Type 
Certificate  for  the  models  listed  under 
tlie  lieading  "Type  Certification  Basis." 
Tiiis  special  condition  includes  various 
airplane  models  to  streamline  tiie 
certification  process  as  recommended 
from  completed  Safer  Slcy  Programs. 
Tiie  primary  objective  of  streamlining 
tlie  certification  process  is  to  improve 
tlie  safety  of  the  airplane  fleet  by 
fostering  the  incorporation  of  both  new 
teclinologies  that  can  be  certificated 
affordably  under  14  CFR  part  23. 

The  airplanes  will  have  novel  and 
unusual  design  features  when  compared 


to  the  state  of  technology  envisaged  in 
the  applicable  airworthiness  standards. 
These  novel  and  unusual  design 
features  include  the  installation  of 
electronic  flight  instrument  system 
(EFIS)  display  Model  EFIS  II ' 
manufactured  by  Chelton  Flight 
Systems,  Inc.,  for  which  the  applicable 
regulations  do  not  contain  adequate  or 
appropriate  airworthiness  standards  for 
the  protection  of  these  systems  from  the 
effects  of  high  intensity  radiated  fields 
(HIRF).  These  special  conditions 
contain  the  additional  safety  standards 
that  the  Administrator  considers 
necessary  to  establish  a  level  of  safety 
equivalent  to  the  airworthiness 
standards  applicable  to  these  airplanes. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  21,  2002. 
Comments  must  be  received  on  or 
before  September  30,  2002. 
ADDRESSES:  Comments  may  be  mailed 
in  duplicate  to:  Federal  Aviation 
Administration.  Regional  Coun.sel. 
ACE-7,  Attention:  Rules  Docket  Clerk. 
Docket  No.  CE187,  Room  506,  901 
Locust,  Kansas  City.  Missouri  64106.  All 
comments  must  be  marked:  Docket  No. 
CE187.  Comments  may  be  inspected  in 
the  Rules  Docket  weekdays,  except 
Federal  holidays,  between  7:30  a.m.  and 
4  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ervin  Dvorak,  Aerospace  Engineer, 
Standards  Office  (ACE-UO),  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Federal  Aviation 
Administration,  901  Locust,  Room  301, 
Kansas  Citv.  Missouri  64106;  telephonp 
(816) 329-4123. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
has  determined  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable  because  these 
procedures  would  significantly  delay 
issuance  of  the  approval  design  and 
thus  delivery  of  the  affected  aircraft.  In 
addition,  the  substance  of  these  special 
conditions  has  been  subject  to  the 
public  comment  process  in  several  prior 
instances  with  no  substantive  comments 
received.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Interested  persons  are  invited  to 
submit  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identif\'  the 
regulatory  docket  or  notice  number  and 
be  submitted  in  duplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments  will  be  considered  by  the 
Administrator.  The  special  conditions 
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may  be  changed  in  light  of  the 
comments  received.  All  comments 
received  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons,  both  before  and  after  the 
closing  date  for  comments.  A  report 
siunmarizing  each  substantive  public 
contact  with  FAA  personnel  concerning 
this  rulemaking  will  be  filed  in  the 
docket.  Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  No.  CE187."  The  postcard  will 
be  date  stamped  and  returned  to  the 
commenter. 


Background 

On  April  25,  2002,  Chelton  Flight 
Systems,  Inc.,  1109  Main  Street,  Suite 
560,  Boise,  ID  83702,  made  an 
application  to  the  FAA  for  a  new 
Supplemental  Type  Certificate  for 
airplane  models  listed  under  the  type 
certification  basis.  The  models  are 
ciurently  approved  under  the  type 
certification  basis  listed  in  the 
paragraph  headed  "Type  Certification 
Basis."  The  proposed  modification 
incorporates  a  novel  or  imusual  design 
feature,  such  as  digital  avionics 
consisting  of  an  EFIS  that  is  vulnerable 
to  HIRF  external  to  the  airplane. 

Type  Certification  Basis 

Under  the  provisions  of  14  CFR  part 
21,  §  21.101,  Chelton  Flight  Systems, 
Inc.,  must  show  that  affected  airplane 


models,  as  changed,  continue  to  meet 
the  applicable  provisions,  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  Niunbers  listed  below 
or  the  applicable  regulations  in  effect  on 
the  date  of  application  for  the  change. 
The  regulations  incorporated  by 
reference  in  the  type  certificate  are 
commonly  referred  to  as  the  original 
"type  certification  basis"  and  can  be 
foimd  in  the  Type  Certificate  Numbers 
listed  below.  In  addition,  the  type 
certification  basis  of  airplane  models 
that  embody  this  modification  will 
include  §23.1301  of  Amendment  23-20; 
§§23.1309,  23.1311,  and  23.1321  of 
Amendment  23-49;  and  §  23.1322  of 
Amendment  23-43;  exemptions,  if  any; 
and  the  special  conditions  adopted  by 
this  rulemaking  action. 


Models 


Aerostar  Models  360/400 

Aerostar  Models  PA-60-600/-601/-601P/-602P/-700P 

American  Champion  Models  8GCBC/8KCAB  

Aviat  A-1/-1A/-1B 

Beechcraft  60/A60/B60  

Beechcraft  Model  2000 

Beechcraft  Model  3000 

Beechcraft  Model  76  

Beechcraft  Model  F90 

Beechcraft  Models  100/99/A/A100/A/C/A99/A/100B9/C9 

Beechcraft  Models  18D/AiaA/D/S18D/SA18A/D  

Beechcraft  Models  35/R/A35/B35/C35/D35/E35/F35/G35  

Beechcraft     Models     35-33/A33/B33/C33/C33A/36/A36/A36TC/B36TC/E33/A/C/ 

F33/A/C/G33/H35/J35/K35/M35/N35/P35/S35/V35A/35A/V35B. 
Beechcraft    Models    3N/3NM/3TM/C-45G/H/D18C/D18S/E18S/-9700/G18S/H18/ 

JRB-6/RC-45J/TC-45G/TC^5H/TC-45J. 
Beechcraft  Models  50/B50/C50/D50/D50A/B/C/E/E-5990/E50/F50/G50/H50/J50  .. 
Beechcraft    Models    56TC/5a/58A/95/95-55/95-A55/95-B55/95-B55A/95-B55B/ 

95-C55/95-C55A/A56TC/B95/B95A/D55/D55A/D95A/E55/E55A/E95. 

Beechcraft  Models  58P/PA/fe/TCA  

Beechcraft      Models      65/-«0/-88/-90/-A80/-A8a-8800/-A90/-A90-1/-A9O-2/- 

A90-3/-A90-4/-B80/70/A65/-8200/B90/C90/A/E90/H9G. 
Britten-Nomian  Models  BIM-2/A/2A-2/2A-20/2A-21/2A-26/2A-27/2A-3/2A-6/2A- 

8/2A-9/2B-20/2B-21/2B-26/2B-27/2T/2T^R. 

Britten-Nomrian  Models  BN2A  MK.  111/-2/-3 

Cessna   206/H/P206/A/B/C/D/E/H^P206A/B/C/D/E/TU206A/B/C/D/E/F/G/U206/A/ 

B/C/D/E/F/G. 

Cessna  207/A/T207/A  

Cessna  Model  177RG 

Cessna  Model  336  

Cessna  Model  441  

Cessna  Model  T30y 

Cessna  Models  172/A/B/C/D/E/F//H/I/K/L7M/N/P/Q/R/S 

Cessna  Models  170/A/B  

Cessna  Models  172RG/175/A/B/C/P172D/R172E/F/G/H/J/K 

Cessna  Models  177/A/B  

Cessna  Models  180A/B/C/D/E/F/G/H/J/K  

Cessna  Models  182/A/B/C/D/E/F/G/H/J/K/L7M/N/P/Q/R/S/T/R182/T182/T/TR182 

Cessna  Models  185/A/B/C/D/E/A185E/F  

Cessna  Models  208/A/B  

Cessna  Models  2ia/-5  (205)/-5A  (205A)/A/B/C/D/E/F/G/H/J/K/LyM/f*J/R/P210N/R/ 

T21  OF/G/H/J/K/iyM/N/R. 

Cessna  Models  310/A/B/C/D/E/F/G/H/I/J/J-1/K/LVN/P/Q/R/E310H 

Cessna  Models  320/-t/A/B/C/D/E/F/335/340/A  

Cessna  Models  337/A/B/C/D/E/F/G/H/M337B/P337H/T337B/C/D/E/F/G/H/H^SP 
Cessna  Models  401/A/B/402/A/B/C/411/A/414/A/421/A/B/C/425 

Cessna  Models  404/406  

Cessna  Models  501/551  

Cessna  Models  525/A 


Type  certificate  number 


A11WE,  Rev.  4,  10/22/92 
A17WE,  Rev.  22 
A21CE,  Rev.  11,8/25/97 
A22NM,  Rev.  12,  6/15/00 
A12CE,  Rev.  23,  4/15/96 
A38CE,  Rev.  10,  8/23/01 
A00009WI,  Rev.  8,  11/29/01 
A29CE,  Rev.  5,  4/15/96 
A31CE,  Rev.  7,  4/15/96 
A14CE,  Rev.  35,  5/18/00 
A-684,  Rev.  2,  4/15/96 
A-777,  Rev.  57,  4/15/96 
3A15,  Rev.  88,  1/15/00 

A-765,  Rev.  74,  4/15/96 

5A4,  Rev.  60.  4/15/96 
3A16,  Rev.  80,  1/15/00 

A23CE,  Rev.  14,4/15/96 
3A20,  Rev.  60,  9/10/01 

A17EU,  Rev.  15,  1/3/96 

A29EU,  Rev.  3,  6/21/78 
A4CE,  Rev.  40,  6/19/D2 

A16CE,  Rev.  20,  10/15/94 
A20CE,  Rev.  18,  10/15/94 
A2CE,  Rev.  6,  6/15/99 
A28CE,  Rev.  11,8/15/99 
A34CE,  Rev.  5,  10/15/94 
3A12,  Rev.  68,  10/11/01 
A-799,  Rev.  51,  7/15/98 
3A17,  Rev.  44.  11/15/97 
A1XE,  Rev.  23,  10/15/94 
5A6,  Rev.  64,  10/11/01 
3A13,  Rev.  59,  12/12/01 
3A24,  Rev.  36,  11/15/99 
A37CE,  Rev.  12,  6/15/99 
3A21,  Rev.  45,  8/15/96 

3A10,  Rev.  61,  11/15/97 
3A25,  Rev.  25,  8/15/94 
A6CE,  Rev.  38.  10/11/01 
A7CE.  Rev.  44,  5/15/99 
A25CE.  Rev  11.6/15/95 
A27CE,  Rev.  15.  2/25/02 
A1WI,  Rev.  11.7/9/01 


55702 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 55701 


Models 


Type  certificate  number 


Cirrus  Models  SR20/22 

Commander  Model  700  

Commander  Models  112/B/TC/TCA/114/A/B/TC 

Commander  Models  500/-A/-B/-S/-U/520/560/-A/-E  

Commander    Models    560-F/680/E/F/FL/FL(P)/F(P)/TA//W681/685/690/Am/C/D/ 

695/A/B/720. 

de  Havilland  Model  DHC-3  

de  Havilland  Models  DHC-2  Mk.l/ll/lll 

de  Havilland  Models  DHC-61/-100/-200/-300 

Diamond  Model  DA-40 

Extra  Models  EA-200/300/L/S 

Extra  Model  EA-400  

Grob  Models  G115EG/G115/A/B/C/C2/D/D2  

Helio  Courier  Models  15A/20 

Helio  Courier  Models  H-250/295/391/391B/395/395A/700/800/T-295 

Lancair  Model  LC40-550FG 

Learjet  Model  23  

Maule     Models     M-^-180C/S/T/-210/C/S/T/-220/C/S/T/K4-4C/Sn-/M-5-180C/- 

200/-21 0C/-21 0TC/-220C/-235C/M-6-1 80/6-235/M-7-235/A/B/C/-260     MT- 

7-235/-260/-1 60/-1 60C/-1 80/A/AC/B/C/-235/-420  MXT-7-1 60/-1 80/A/-420. 

Mitsubishi  Models  MU-2B/-10/-15/-20/-25/-26/-30/-35/-36  

Mitsubishi  Models  MU-2B-25/-26/A/-35/-36/A/-40/-60 

Mooney  Models  M20/A/B/C/D/E/F/G/J/K/L/M/R/S  

ParisJet  Models  M.S.  760  (Paris  l)/M.S.  760B  (Paris  ll)/M.S.  760.A  (Paris  lA) 

Piaggio  Model  P-180 

Pilatus  Model  PC-7  

Pilatus  Models  PC-12/-1 2/45 

Pilatus   Models   PC-6/-H1/-+J2/PC-6/350/-H1/-H2    PC-6/A/-H1/-H2/B-H2/B1- 

H2/B2-H2/B2-H4/C-+I2/C1 -H2. 

Piper  Models  PA-12/S 

Piper  Models  PA-1 8/1 05/1 25/1 35A/A-135/A-1 50/AS-125/AS-1 35/AS-150/S/S- 

1 05/S-1 25/S-1 35/S-1 50. 

Piper  Models  PA-24/250/260/400 

Piper    Models    PA-28-140/150/151/160/161/180/181/201T/235/236/R-180    RT- 

201T/S-160/S-180. 

Piper  Models  PA-30/-39/-40  

Piper  Models  PA-31/-300/-325/-350  

Piper  Models  PA-31P/-350/PA-31T/1/2/3 

Piper  Models  PA-32-260/-300/-301/T/PA-32R-300/-301/-301T/PA-32RT-300/ 

-300T/PA-32S-300. 

Piper  Models  PA-34-200/-200T/-220T 

Piper  Models  PA-42/-42-1000/-42-720  

Piper  Models  PA-44-180/T 

Piper  Models  PA-46-310P/-350P/-500TP 

Revo  Models  Colonial  C-1/-2,  Uke  LA-4/A/P/-200/250 

Shorts  Models  SC-7  Series  2/SC-7  Series  3 

Slingsby  Models  T67M260/-T3A  

Socata  Model  TBM-700 

Socata  Models  TB  10/20/200/21/9  


A00009CH,  Rev.  3,  9/28/01 
A12SW,  Rev.  10,  1/1/90 
A12S0,  Rev.  21,8/4/95 
6A1,  Rev.  45,  1/1/90 
2A4,  Rev,  46.  04/03/2000 

A-815,  Rev.  4,  6/26/98 
A-806,  Rev.  21.  1/21/94 
A9EA,  Rev.  1 1 ,  6/20/00 
A47CE,  Rev.  2,  4/8/02 
A67EU.  Rev.  5,  06/03/99 
A4XE,  Rev.  5,  3/5/02 
A57EU,  Rev.  10,  2/6/01 
3A3,  Rev.  7.  3/1/91 
1A8.  Rev.  33,  9/18/97 
A00003SE.  Rev.  8,  2/26/02 
A5CE,  Rev.  10,  7/15/90 
3A23.  Rev.  28,  4/6/00 


A2PC,  Rev.  16,  6/30/75 
A10SW,  Rev.  13,  4/2/98 
2A3.  Rev.  46,  8/10/99 
7A3,  Rev.  3,  3/17/98 
A59EU,  Rev.  9,  10/25/00 
A50EU,  Rev.  2,  7/1/96 
A78EU,  Rev.  9,  3/30/01 
7A15,  Rev,  11,8/9/99 

A-780.  Rev.  13,  3/30/01 
1A2,  Rev.  37,  9/4/96 

1A15.  Rev.  33,  10/1/97 
2A13,  Rev,  45,  12/12/01 

A1EA,  Rev.  15,  10/1/97 
A20SO,  Rev  9,  3/19/01 
A8EA.  Rev.  21,4/8/98 
A3SO,  Rev,  26,  7/23/97 

A7S0,  Rev.  14.  6/1/01 
A23SO,  Rev.  14,  11/16/01 
A19S0,  Rev,  8,  11/14/01 
A25SO,  Rev,  10,  1/2/02 
1A13,  Rev.  25,  11/8/99 
A15EU,  Rev.  9.  8/1/90 
A73EU,  Rev.  4.  7/27/00 
A60EU,  Rev,  8,  11/6/01 
A51EU,  Rev,  14,4/6/01 


Discussion 

If  the  Administrator  finds  that  the 
applicable  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  because  of  novel  or 
unusual  design  featiires  of  an  airplane, 
special  conditions  are  prescribed  imder 
the  provisions  of  §  21.16. 

Special  conditions,  as  appropriate,  as 
defined  in  §  11.19,  are  issued  in 
accordance  with  §  11.38  after  public 
notice  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§21.101  (b)(2)  of  Amendment  21-69. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  already 


included  on  the  same  type  certificate  to 
incorporate  the  same  novel  or  unusual 
design  featine,  the  special  conditions 
would  also  apply  to  the  other  model 
under  the  provisions  of§21.101. 

Novel  or  Unusual  Design  Features 

Chelton  Flight  Systems,  Inc.,  plans  to 
incorporate  certain  novel  and  luiusual 
design  featines  into  an  airplane  for 
which  the  airworthiness  standards  do 
not  contain  adequate  or  appropriate 
safety  standards  for  protection  from  the 
effects  of  HIRF.  These  features  include 
EFIS.  which  are  susceptible  to  the  HIRF 
environment,  that  were  not  envisaged 
by  the  existing  regulations  for  this  type 
of  airplane. 


Protection  of  Systems  From  High 
Intensity  Radiated  Fields  (HIRF) 

Recent  advances  in  technology  have 
given  rise  to  the  application  in  aircraft 
designs  of  advanced  electrical  and 
electronic  systems  that  perform 
functions  required  for  continued  safe 
flight  and  landing.  Due  to  the  use  of 
sensitive  solid  state  advanced 
components  in  analog  and  digital 
electronics  circuits,  these  advanced 
systems  are  readily  responsive  to  the 
transient  effects  of  induced  electrical 
current  and  voltage  caused  by  the  HIRF. 
The  HIRF  can  degrade  electronic 
systems  performance  by  damaging 
components  or  upsetting  system 
functions. 
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Furthermore,  the  HIRF  environment 
has  undergone  a  transfonnation  that  was 
not  foreseen  when  the  oirrent 
requirements  were  developed.  Higher 
energy  levels  are  radiated  from 
transmitters  that  are  used  for  radar, 
radio,  and  television.  Also,  the  number 
of  transmitters  has  increased 
significantly.  There  is  also  uncertainty 
concerning  the  effectiveness  of  airframe 
shielding  for  HIRF.  Furthermore, 
coupling  to  cockpit-installed  equipment 
through  the  cockpit  window  apertures  is 
undefined. 

The  combined  effect  of  the 
technological  advances  in  airplane 
design  and  the  changing  environment 
has  resulted  in  an  increased  level  of 
vulnerability  of  electrical  and  electronic 
systems  required  for  the  continued  safe 
flight  and  landing  of  the  airplane. 
Effective  measures  against  the  effects  of 
exposure  to  HIRF  must  be  provided  by 
the  design  and  installation  of  these 
systems.  The  accepted  maximum  energy 
levels  in  which  civilian  airplane  system 
installations  must  be  capable  of 
operating  safely  are  based  on  surveys 
and  analysis  of  existing  radio  frequency 
emitters.  These  special  conditions 
require  that  the  airplane  be  evaluated 
under  these  energy  levels  for  the 
protection  of  the  electronic  system  and 
its  associated  wiring  harness.  These 
external  threat  levels,  which  are  lower 
than  previous  required  values,  are 
believed  to  represent  the  worst  case  to 
which  an  airplane  would  be  exposed  in 
the  operating  environment. 

These  special  conditions  require 
qualification  of  systems  that  perform 
critical  functions,  as  installed  in  aircraft, 
to  the  defined  HIRF  environment  in 
paragraph  1  or,  as  an  option  to  a  fixed 
value  using  laboratory  tests,  in 
paragraph  2,  as  follows: 

(1)  The  applicant  may  demonstrate 
that  the  operation  and  operational 
capability  of  the  installed  electrical  and 
electronic  systems  that  perform  critical 
functions  are  not  adversely  affected 
when  the  aircraft  is  exposed  to  the  HIRF 
environment  defined  below: 


FieW  strength 

Frequency                 ^' 

/cits  per  meter) 

F 

'eak 

Average 

10  kHz-100  kHz  

50 

50 

100  kHz-500  kHz  

50 

50 

500  kHz-2  MHz 

50 

50 

2  MHz-30  MHz 

100 

100 

30  MHz-70  MHz 

50 

50 

70  MHz-100  MHz 

50 

50 

100  MHz-200  MHz  ... 

100 

100 

200  MHz-^00  MHz  ... 

100 

100 

400  MHz-700  MHz  ... 

700 

50 

700  MHz-1  GHz 

700 

100 

1  GHz-2  GHz  

2000 

200 

2  GHz-4  GHz  

3000 

200 

Frequency 

Field  strength 
(votts  per  meter) 

Peak 

Average 

4  GHz-6  GHz  . 

3000 
1000 
3000 
2000 
600 

200 

6  GHz-8  GHz    

200 

8GHZ-12GHZ  

12GHz-18GHz  

18  GHz-40  GHz  

300 
200 
200 

The  field  strengths  are  expressed  in  terms 
of  peak  root-mean-square  (rms)  values. 


or, 

(2)  The  applicant  may  demonstrate  by 
a  system  test  and  analysis  that  the 
electrical  and  electronic  systems  that 
perform  critical  functions  can  withstand 
a  minimum  threat  of  100  volts  per 
meter,  electrical  field  strength,  from  10 
kHz  to  18  GHz.  When  using  this  test  to 
show  compliance  with  the  HIRF 
requirements,  no  credit  is  given  for 
signal  attenuation  due  to  installation. 

A  preliminary  hazard  analysis  must 
be  performed  by  the  applicant,  for 
approval  by  the  FAA,  to  identify  either 
electrical  or  electronic  systems  that 
perform  critical  functions.  The  term 
"critical"  means  those  functions  whose 
failure  would  contribute  to,  or  cause,  a 
failure  condition  that  would  prevent  the 
continued  safe  flight  and  landing  of  the 
airplane.  The  systems  identified  by  the 
hazard  analysis  that  perform  critical 
functions  are  candidates  for  the 
application  of  HIRF  requirements.  A 
system  may  perform  both  critical  and 
non-critical  functions.  Primary 
electronic  flight  display  systems,  and 
their  associated  components,  perform 
critical  functions  such  as  attitude, 
altitude,  and  airspeed  indication.  The 
HIRF  requirements  apply  only  to  critical 
functions. 

Compliance  with  HIRF  requirements 
may  be  demonstrated  by  tests,  analysis, 
models,  similarity  with  existing 
systems,  or  any  combination  of  these. 
Service  experience  alone  is  not 
acceptable  since  normal  flight 
operations  may  not  include  an  exposure 
to  the  HIRF  environment.  Reliance  on  a 
system  with  similar  design  featiues  for 
redundancy  as  a  means  of  protection 
against  the  effects  of  external  HIRF  is 
generally  insufficient  since  all  elements 
of  a  redundant  system  are  likely  to  be 
exposed  to  the  fields  concurrently. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  one 
modification  to  the  airplane  models 
listed  under  the  heading  "Type 
Certification  Basis."  Should  Chelton 
Flight  Systems,  Inc.,  apply  to  extend 
this  modification  to  include  additional 
airplane  models,  the  special  conditions 


would  extend  to  these  models  as  well 
imder  the  provisions  of  §  21.101. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  of  one 
modification  to  several  models  of 
airplanes.  It  is  not  a  rule  of  general 
applicability  and  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  featiu^s  on  the 
airplane. 

The  substance  of  these  special 
conditions  has  been  subjected  to  the 
notice  and  conunent  period  in  several 
prior  instances  and  has  been  derived 
without  substantive  change  from  those 
previously  issued.  It  is  unlikely  that 
prior  public  comment  would  result  in  a 
significant  change  from  the  substance 
contained  herein.  For  this  reason,  and 
because  a  delay  would  significantly 
affect  the  certification  of  some  airplane 
models,  the  FAA  has  determined  that 
prior  public  notice  and  comment  are 
unnecessary  and  impracticable,  and 
good  cause  exists  for  adopting  these 
special  conditions  upon  issuance.  The 
FAA  is  requesting  comments  to  allow 
interested  persons  to  submit  views  that 
may  not  have  been  submitted  in 
response  to  the  prior  opportimities  for 
comment  described  above. 

List  of  Subjects  in  14  CFR  Part  23 

Aircraft,  Aviation  safety.  Signs  and 
symbols. 

Citation 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g),  40113  and 
44701;  14  CFR  21.16  and  21.101;  and  14  CFR 
11.38  and  11.19. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  airplane  models 
listed  under  the  "T3rpe  Certification 
Basis"  heading  modified  by  Chelton 
Flight  Systems,  hic,  to  add  an  EFIS. 

1.  Protection  of  Electrical  and 
Electronic  Systems  firom  High  Intensity 
Radiated  Fields  (HIRF).  Each  system 
that  performs  critical  functions  must  be 
designed  and  installed  to  ensure  that  the 
operations,  and  operational  capabilities 
of  these  systems  to  perform  critical 
functions,  are  not  adversely  affected 
when  the  airplane  is  exposed  to  high 
intensity  radiated  electromagnetic  fields 
external  to  the  airplane. 

2.  For  the  purpose  of  these  special 
conditions,  the  following  definition 
applies:  Critical  Functions:  Fimctions 
whose  failure  would  contribute  to,  or 
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cause,  a  failwe  condition  that  would 
prevent  the  continued  safe  flight  and 
landing  of  the  airplane. 

Issued  in  Kansas  City,  Missouri  on  August 
21,  2002. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22117  Filed  8-29-^)2;  8:45  am] 
BILUNG  CODE  4810-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM226;  Special  Conditions  No. 
25-21 1-SC] 

Special  CondWons:  Airbus  Model 
A319,  A320,  and  A321  Series  Airplane; 
Seats  With  inflatable  Lapbelts 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  Airbus  Model  A319,  A320, 
and  A321  series  airplanes.  These 
airplanes,  as  modified  by  AMSAFE 
Aviation,  will  have  a  novel  or  unusual 
design  featiue  associated  with  seats 
with  inflatable  lapbelts.  The  applicable 
airworthiness  regulations  do  not  contain 
adequate  or  appropriate  safety  standards 
for  this  design  feature.  These  special 
conditions  contain  the  additional  safety 
standards  that  the  Administrator 
considers  necessary  to  establish  a  level 
of  safety  equivalent  to  that  established 
by  the  existing  airworthiness  standards. 
DATES:  The  effective  date  of  these     * 
special  conditions  is  August  16,  2002. 
Comments  must  be  received  on  or 
before  September  30,  2002. 
ADDRESSES:  Comments  on  this  proposal 
may  be  mailed  in  duplicate  to:  Federal 
Aviation  Administration  iFAA), 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM226, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
ad(fress.  Comments  must  be  marked: 
Docket  No.  NM226.  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alan  Sinclair,  FAA,  Airframe  and  Cabin 
Safety  Branch,  ANM-115,  Transport 
Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington,  98055-4056; 


telephone  (425)  227-2195;  facsimile 
(425) 227-1149. 
SUPPLEMENTARY  INFORMATION: 

FAA's  Determination  as  To  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
conunent  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
conunent  on  substantially  identical 
special  conditions,  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
final  special  conditions,  and  for  the 
reasons  stated  above,  is  not  preceded  by 
notice  and  an  opportunity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
participate  in  this  rulemaking  by 
submitting  comments,  data,  or  views. 
The  most  helpful  comments  reference  a 
specific  portion  of  the  special 
conditions,  explain  the  reason  for  any 
recommended  change,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  inciuring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

On  January  10,  2002,  AMSAFE 
Aviation,  P.O.  Box  1570,  Higley. 
Arizona  85236,  applied  for  a 


supplemental  type  certificate  to  install 
AMSAFE  Aviation  Inflatable  Restraints 
(AAIR)  inflatable  lapbelts  for  protection 
against  head  injury  and  head 
entrapment  on  certain  seats  in  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes.  The  certification  of  the  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  is  currently  scheduled  for 
August  30,  2002.  The  Airbus  Model 
A319,  320,  and  321  series  airplanes  are 
swept-wing,  conventional  tail,  twin- 
engine,  turbofan-powered  transport 
airplanes.  The  inflatable  lapbelt  behaves 
similarly  to  an  automotive  inflatable 
airbag,  but  in  this  case  the  airbag  is 
integrated  into  the  lapbelt,  and  inflates 
away  from  the  seated  occupant.  While 
inflatable  airbags  are  now  standard  in 
the  automotive  industry,  the  use  of  an 
inflatable  lapbelt  is  novel  for 
commercial  aviation. 

Title  14  Code  of  Federal  Regulations 
(14  CFR)  25.785  requires  that  occupants 
be  protected  from  head  injury  by  either 
the  elimination  of  any  injurious  object 
within  the  striking  radius  of  the  head, 
or  by  padding.  Traditionally,  this  has 
required  a  set  back  of  35  inches  from 
any  bulkhead,  other  rigid  interior 
feature  or,  where  that  is  not  practical, 
specified  types  of  padding.  The  relative 
effectiveness  of  these  means  of  injury 
protection  was  not  quantified.  With  the 
adoption  of  Amendment  25-64  to  14 
CFR  part  25,  specifically  §  25.562,  a  new 
standard  that  quantifies  required  head 
injury  protection  was  created. 

Section  25.562  specifies  that  dynamic 
tests  must  be  conducted  for  each  seat 
type  installed  in  the  airplane.  In 
particular,  the  regulations  require  that 
persons  not  suffer  serious  head  injury 
under  the  conditions  specified  in  the 
tests,  and  that  a  Head  Injury  Criteria 
(HIC)  measiu^ment  of  not  more  than 
1000  units  be  recorded,  should  contact 
with  the  cabin  interior  occur.  While  the 
test  conditions  described  in  this  section 
of  the  regulations  are  specific,  it  is  the 
intent  of  the  requirement  that  an 
adequate  level  of  head  injury  protection 
be  provided  for  crash  severity  up  to  and 
including  that  specified. 

It  should  be  noted  that  while 
Amendment  25-64  is  not  part  of  the 
Airbus  Model  A319,  A320,  and  A321 
certification  basis.  Airbus  voluntarily 
elected  to  comply  with  portions  of  14 
CFR  25.562,  Amendment  25-64,  for  the 
A319  and  A321  airplanes,  with  the 
exception  of  §25. 562(c)(5)  and  (c)(6) 
that  contain  the  requirements  for  femur 
injury  and  HIC.  Therefore,  the  seat 
installations  with  inflatable  lapbelts  are 
required  to  meet  the  requirements  of 
§  25.562  except  for  §  25.562(c)(5)  and 
{c)(6)., 
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Because  §§  25.562  and  25.785  and 
associated  guidance  do  not  adequately 
address  seats  with  inflatable  lapbelts, 
the  FAA  recognizes  that  appropriate 
pass/fail  criteria  that  do  fully  address 
the  safety  concerns  specific  to 
occupants  of  these  seats  need  to  be 
developed. 

The  inflatable  lapbelt  has  two 
potential  advantages  over  other  means 
of  head  impact  protection.  First,  it  can 
provide  significantly  greater  protection 
than  would  be  expected  with  energy- 
absorbing  pads,  and  second,  it  can 
provide  essentially  equivalent 
protection  for  occupants  of  all  statures. 
These  are  significant  advantages  fi'om  a 
safety  standpoint,  since  such  devices 
will  likely  provide  a  level  of  safety  that 
exceeds  the  minimum  standards  of  the 
regulations.  Conversely,  inflatable 
lapbelts  in  general  are  active  systems 
and  must  be  relied  upon  to  activate 
properly  when  needed,  as  opposed  to  an 
energy-absorbing  pad  or  upper  torso 
restraint  that  is  passive,  and  always 
available.  Therefore,  the  potential 
advantages  must  be  balanced  against 
this  and  other  potential  disadvantages 
in  order  to  develop  standards  that  will 
provide  an  equivalent  level  of  safety  to 
that  intended  by  the  regulations. 

The  FAA  has  considered  the 
installation  of  inflatable  lapbelts  to  have 
two  primary  safety  concerns:  first,  that 
they  perform  properly  under  foreseeable 
operating  conditions,  and  second,  that 
they  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  its  occupants.  This 
latter  point  has  the  potential  to  be  the 
more  rigorous  of  the  requirements, 
owing  to  the  active  nature  of  the  system. 
With  this  philosophy  in  mind,  the  FAA 
has  considered  the  following  as  a  basis 
for  the  special  conditions. 

The  inflatable  lapbelt  will  rely  on 
electronic  sensors  for  signaling  and 
pyrotechnic  charges,  which  then 
activate  the  lapbelt  when  needed.  These 
same  devices  could  be  susceptible  to 
inadvertent  activation,  causing 
deployment  in  a  potentially  unsafe 
manner.  The  consequences  of  such 
deployment  must  be  considered  in 
establishing  the  reliability  of  the  system. 
AMSAFE  must  substantiate  that  the 
effects  of  an  inadvertent  deployment  in 
flight  are  either  not  a  hazard  to  the 
airplane,  or  that  such  deployment  is  an 
extremely  improbable  occurrence  (less 
than  10  - ''  per  flight  hour).  The  effect  of 
an  inadvertent  deployment  on  a 
passenger  or  crewmember  that  might  be 
positioned  close  to  the  inflatable  lapbelt 
should  also  be  considered.  The  person 
could  be  either  standing  or  sitting.  A 
minimum  reliability  level  will  have  to 
be  established  for  this  case,  depending 


upon  the  consequences,  even  if  the 
effect  on  the  airplane  is  negligible. 

The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  The 
installation  must  take  "wear  and  tear" 
into  account  so  that  the  likelihood  of  an 
inadvertent  deployment  is  not  increased 
to  an  imacceptable  level.  In  this  context, 
an  appropriate  inspection  interval  and 
self-test  capability  are  considered 
necessary.  Other  outside  influences  are 
lightning  and  high  intensity 
electromagnetic  fields  (HIRF).  Since  the 
sensors  that  trigger  deployment  are 
electronic,  they  must  be  protected  from 
the  effects  of  these  threats.  Existing 
Special  Conditions  No.  25-ANM-23 
regarding  lightning  and  HIRF  are 
therefore  applicable.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
inflatable  lapbelt  is  considered  a  critical 
system.  If  inadvertent  deployment  could 
cause  injuries  to  persons,  the  inflatable 
lapbelt  should  be  considered  an 
essential  system.  Finally,  the  inflatable 
lapbelt  installation  should  be  protected 
from  the  effects  of  fire,  so  that  an 
additional  hazard  is  not  created  by,  for 
example,  a  rupture  of  the  pyrotechnic 
squib. 

In  order  to  be  an  effective  safety 
system,  the  inflatable  lapbelt  must 
function  properly  and  must  not 
introduce  any  additional  hazards  to 
occupants  as  a  result  of  its  functioning. 
There  are  several  areas  where  the 
inflatable  lapbelt  differs  from  traditional 
occupant  protection  systems,  and 
requires  special  conditions  to  ensure 
adequate  performance. 

Because  the  inflatable  lapbelt  is 
essentially  a  single  use  device,  there  is 
the  potential  that  it  could  deploy  under 
crash  conditions  that  are  not  sufficiently 
severe  as  to  require  head  injiuy 
protection  from  the  inflatable  lapbelt. 
Since  an  actual  crash  is  frequently 
composed  of  a  series  of  impacts  before 
the  airplane  comes  to  rest,  this  could 
render  the  inflatable  lapbelt  useless  if  a 
larger  impact  follows  the  initial  impact. 
This  situation  does  not  exist  with 
energy  absorbing  pads  or  upper  torso 
restraints,  which  tend  to  provide 
protection  accordingito  the  severity  of 
the  impact.  Therefory,  the  inflatable 
lapbelt  installation  should  be  such  that 
the  inflatable  lapbelt  will  provide 
protection  when  it  is  required,  and  will 
not  expend  its  protection  when  it  is  not 
needed.  These  special  conditions 
contain  no  requirement  for  the  inflatable 
lapbelt  to  provide  protection  from 
multiple  impacts,  where  more  than  one 
impact  would  require  protection. 


Since  each  occupant's  restraint 
system  provides  protection  for  that 
occupant  only,  the  installation  must 
address  seats  that  are  unoccupied.  It 
will  be  necessary  to  show  that  the 
required  protection  is  provided  for  each 
occupant  regardless  of  the  number  of 
occupied  seats,  and  considering  that 
unoccupied  seats  may  have  lapbelts  that 
are  active. 

Since  a  wide  range  of  occupants  could 
occupy  a  seat,  the  inflatable  lapbelt 
should  be  effective  for  a  wide  range  of 
occupants.  The  FAA  has  historically 
considered  the  range  from  the  fifth 
percentile  female  to  the  ninety-fifth 
percentile  male  as  the  range  of 
occupants  that  must  be  taken  into 
account.  In  this  case,  the  FAA  is 
proposing  consideration  of  a  broader 
range  of  occupants,  due  to  the  natiue  of 
the  lapbelt  installation  and  its  close 
proximity  to  the  occupant.  In  a  similar 
vein,  these  persons  could  have  assumed 
the  brace  position,  for  those  accidents 
where  an  impact  is  anticipated.  Test 
data  indicate  that  occupants  in  the  brace 
position  do  not  require  supplemental 
protection,  and  so  it  would  not  be 
necessary  to  show  that  the  inflatable 
lapbelt  will  enhance  the  brace  position. 
However,  the  inflatable  lapbelt  must  not 
introduce  a  hazard  in  that  case  by 
deploying  into  the  seated,  braced 
occupant. 

Another  area  of  concern  is  the  use  of 
inflatable  lapbelts  in  seats  occupied  by 
children,  who  could  be  lap-held,  in 
approved  child  safety  seats,  or 
occupying  the  seat  directly.  Similarly,  if 
the  seat  is  occupied  by  a  pregnant 
woman,  the  installation  needs  to 
address  such  usage,  either  by 
demonstrating  that  it  will  function 
properly,  or  by  adding  appropriate 
limitation  on  usage. 

Since  the  inflatable  lapbelt  will  be 
electrically  powered,  there  is  the 
possibility  that  the  system  could  fail 
due  to  a  separation  in  the  fuselage. 
Since  this  system  is  intended  as  crash/ 
post-crash  protection  means,  failiu-e  due 
to  fuselage  separation  is  not  acceptable. 
As  with  emergency  lighting,  the  system 
should  function  properly  if  such  a 
separation  occurs  at  any  point  in  the 
fuselage.  A  separation  that  occurs  at  the 
location  of  the  inflatable  lapbelt  would 
not  have  to  be  considered. 

Since  the  inflatable  lapbelt  is  likely  to 
have  a  large  volume  displacement,  the 
inflated  bag  could  potentially  impede 
egress  of  passengers.  The  bag  deflates  to 
absorb  energy,  so  it  is  likely  that  an 
inflatable  lapbelt  would  be  deflated  at 
the  time  that  persons  would  be  trying  to 
leave  their  seats.  Nonetheless,  it  is 
considered  appropriate  to  specify  a  time 
interval  after  which  the  inflatable 
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lapbelt  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as  a 
reasonable  time  since  this  corresponds 
to  the  maximum  time  allowed  for  an 
exit  to  be  openable.  In  actuality,  it  is 
unlikely  that  an  exit  would  be  prepared 
this  quickly  in  an  accident  severe 
enough  to  warrant  deployment  of  the 
inflatable  lapbelt,  and  the  inflatable 
lapbelt  will  likely  deflate  in  much  less 
than  ten  seconds. 

Finally,  it  should  be  noted  that  the 
special  conditions  are  applicable  to  the 
inflatable  lapbelt  system  as  installed. 
The  special  conditions  are  not  an 
installation  approval.  Therefore,  while 
the  special  conditions  relate  to  each 
such  system  installed,  the  overall 
installation  approval  is  a  separate 
finding,  and  must  consider  the 
combined  effects  of  all  such  systems 
installed. 

Type  Certification  Basis 

Under  the  provisions  of  §  21.101, 
Amendment  21-69,  effective  September 
16, 1991,  AMSAFE  Aviation  must  show 
that  the  Airbus  Model  A319,  A320,  and 
A321,  as  changed,  continue  to  meet  the 
applicable  provisions  of  the  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A28NM  or  the  applicable 
regulations  in  effect  on  the  date  of 
application  for  the  change.  Subsequent 
changes  have  been  made  to  §  21.101  as 
part  of  Amendment  21-77,  but  those 
changes  do  not  become  effective  until 
June  10,  2003.  The  regulations 
incorporated  by  reference  in  the  type 
certificate  are  commonly  referred  to  as 
the  "original  type  certification  basis." 
The  regulations  incorporated  by 
reference  in  Type  Certificate  No. 
A28NM  are  as  follows: 

Amendments  25-1  through  25-56  for 
Airbus  Model  A319,  A320,  and  A321 
series  airplanes.  The  U.S.  type 
certification  basis  for  Airbus  Model 
A319,  A320,  and  A321  is  established  in 
accordance  with  §21.29  and  §21.17  and 
the  type  certification  application  date. 
The  U.S.  type  certification  basis  is  listed 
in  Type  Certificate  Data  Sheet  No. 
A28NM. 

If  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Airbus  Model  A319,  A320,  and 
A3  21  series  airplanes  because  of  a  novel 
or  unusual  design  feature,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  Airbus  Model  A319,  A320, 
and  A321  series  airplanes  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 


noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2),  Amendment  21-69, 
effective  September  16,  1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  unusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  under  the  provisions 
of  §  21.101(a)(1),  Amendment  21-69. 
effective  September  16, 1991 . 

Novel  or  Unusual  Design  Features 

AMSAFE  Aviation  will  install  an 
inflatable  lapbelt  on  certain  seats  of 
Airbus  Model  A319.  A320,  A321  series 
airplanes,  in  order  to  reduce  the 
potential  for  head  injury  and  head 
entrapment  in  the  event  of  an  accident. 
The  inflatable  lapbelt  works  similarly  to 
an  automotive  airbag,  except  that  the 
airbag  is  integrated  with  the  lap  belt  of 
the  restraint  system.  The  inflatable 
lapbelts  are  considered  a  novel  or 
unusual  design  feature. 

Federal  regulations  state  the 
performance  criteria  for  head  injur>'  and 
head  entrapment  protection  in  objective 
terms.  However,  none  of  these  criteria 
are  adequate  to  address  the  specific 
issues  raised  concerning  seats  with 
inflatable  lapbelts.  The  FAA  has 
therefore  determined  that,  in  addition  to 
the  requirements  of  part  25,  special 
conditions  are  needed  to  address 
requirements  particular  to  installation  of 
seats  with  inflatable  lapbelts. 

Accordingly,  in  addition  to  the 
passenger  injury  criteria  specified  in 
§  25.785,  these  special  conditions  are 
adopted  for  the  Airbus  Model  A319. 
A320,  and  A321  series  airplanes 
equipped  with  inflatable  lapbelts.  Other 
special  conditions  may  be  developed,  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  manufacturer 
and  civil  aviation  authorities. 

Discussion 

From  the  standpoint  of  a  passenger 
safety  system,  the  inflatable  lapbelt  is 
unique  in  that  it  is  both  an  active  and 
entirely  autonomous  device.  While  the 
automotive  industry  has  good 
experience  with  airbags,  the  conditions 
of  use  and  reliance  on  the  inflatable 
lapbelt  as  the  sole  means  of  injury 
protection  are  quite  different.  In 
automobile  installations,  the  airbag  is  a 
supplemental  system  and  works  in 
conjunction  with  an  upper  torso 


restraint.  In  addition,  the  crash  event  is 
more  definable  and  of  typically  shorter 
duration,  which  can  simplif\'  the 
activation  logic.  The  airplane  operating 
environment  is  also  quite  different  from 
automobiles  and  includes  the  potential 
for  greater  "wear  and  tear,"  and 
unanticipated  abuse  conditions  (due  to 
galley  loading,  passenger  baggage,  etc.). 
Airplanes  also  operate  where  exposure 
to  high  intensity  electromagnetic  fields 
could  affect  the  activation  system. 

The  following  special  conditions  can 
be  characterized  as  addressing  either  the 
safety  performance  of  the  system,  or  the 
system's  integrity  against  inadvertent 
activation.  Because  a  crash  requiring  use 
of  the  inflatable  lapbelts  is  a  relatively 
rare  event,  and  because  the 
consequences  of  an  inadvertent 
activation  are  potentially  quite  severe, 
these  latter  requirements  are  probably 
the  more  rigorous  from  a  design 
standpoint. 

Prior  Comment 

One  comment  was  received  in 
response  to  the  most  recent  publication 
of  inflatable  lapbelt  special  conditi()n.s 
(65  FR  60343),  which  are  substantially 
identical  to  the  special  condition 
contained  herein.  The  disposition  of 
this  comment  is  contained  in  Rules 
Docket  No.  NM176  and  is  available  for 
examination  by  interested  parties.  In  our 
disposition,  we  agreed  with  the 
commenter,  but  noted  that  the  substance 
of  the  comment  has  already  been 
addressed  in  showing  compliance  with 
existing  regulations  during  the 
certification  process.  Therefore,  this 
comment  did  not  result  in  a  change  to 
the  special  conditions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the  Airbus 
Model  A319,  A320.  and  A321  series 
airplanes  modified  by  AMSAFE 
Aviation.  Should  AMSAFE  Aviation 
apply  at  a  later  date  for  a  supplemental 
tvpe  certificate  to  modify  any  other 
model  included  on  Type  Certificate  No. 
A28NM  to  incorporate  the  same  novel 
or  unusual  design  feature,  these  special 
conditions  would  apply  to  that  model  as 
well  under  the  provisions  of 
§21. 101(a)(1). 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  Airbus 
Model  A319,  A320.  and  A321  series 
airplanes.  It  is  not  a  rule  of  general 
applicability,  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 
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The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions,  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

List  of  Subjects  in  14  CFR  Fart  25 

Aircraft,  Aviation  safety,  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701, 
44702,  44704. 

The  Special  Conditions 

Accordingly,  the  Federal  Aviation 
Administration  (FAA)  issues  the 
following  special  conditions  as  part  of 
the  type  certification  basis  for  Airbus 
Model  A319,  A320,  and  A321  series 
airplanes  modified  by  AMSAFE 
Aviation. 

Seats  With  Inflatable  Lapbelts 

1.  It  must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  crash  conditions 
where  it  is  necessary  to  prevent  serious 
head  injury  or  head  entrapment.  The 
means  of  protection  must  take  into 
consideration  a  range  of  statiue  from  a 
two-year-old  child  to  a  ninety-fifth 
percentile  male.  The  inflatable  lapbelt 
must  provide  a  consistent  approach  to 
energy  absorption  throughout  that 
range.  In  addition,  the  following 
situations  must  be  considered: 

a.  The  seat  occupant  is  holding  an 
infant. 

b.  The  seat  occupant  is  a  child  in  a 
child  restraint  device. 

c.  The  seat  occupant  is  a  child  not 
using  a  child  restraint  device. 

d.  The  seat  occupant  is  a  pregnant 
woman. 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant 
regardless  of  the  niunber  of  occupants  of 
the  seat  assembly,  considering  that 
imoccupied  seats  may  have  active 
seatbelts. 

3.  The  design  must  prevent  the 
inflatable  lapbelt  from  being  either 
incorrectly  buckled  or  incorrectly 
installed  such  that  the  inflatable  lapbelt 
would  not  properly  d^loy. 
Alternatively,  it  must  be  shovra  that 


such  deployment  is  not  hazardous  to  the 
occupant,  and  will  provide  the  required 
head  injiuy  protection. 

4.  It  must  be  shown  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deployment  as  a  result  of 
"wear  and  tear,"  or  inertial  loads 
resulting  from  in-flight  or  groiuid 
maneuvers  (including  gusts  and  hard 
landings),  likely  to  be  experienced  in 
service. 

5.  Deployment  of  the  inflatable  lapbelt 
must  not  introduce  injiuy  mechanisms 
to  the  seated  occupant,  or  result  in 
injuries  that  could  impede  rapid  egress. 
This  assessment  should  include 
consideration  of  an  occupant  who  is  in 
the  brace  position  when  it  deploys  and 
an  occupant  whose  belt  is  loosely 
fastened. 

6.  It  must  be  shown  that  an 
inadvertent  deployment,  that  could 
cause  injury  to  a  standing  or  sitting 
person,  is  improbable. 

7.  It  must  be  shown  that  inadvertent 
deployment  of  the  inflatable  lapbelt, 
during  the  most  critical  part  of  the 
flight,  will  either  not  cause  a  hazard  to 
the  airplane  or  is  extremely  improbable. 

8.  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  impede  rapid  egress  of 
occupants  10  seconds  after  its 
deployment. 

9.  The  system  must  be  protected  from 
lightning  and  HIRF.  The  threats 
specified  in  Special  Condition  No.  25- 
ANM-23  are  incorporated  by  reference 
for  the  purpose  of  measuring  lightning 
and  HIRF  protection.  For  the  purposes 
of  complying  with  HIRF  requirements, 
the  inflatable  lapbelt  system  is 
considered  a  "critical  system"  if  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane;  otherwise  it  is 
considered  an  "essential"  system. 

10.  The  inflatable  lapbelt  must 
function  properly  after  loss  of  normal 
aircraft  electrical  power,  and  after  a 
transverse  separation  of  the  fuselage  at 
the  most  critical  location.  A  separation 
at  the  location  of  the  lapbelt  does  not 
have  to  be  considered. 

11.  It  must  be  shown  that  the 
inflatable  lapbelt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

12.  The  inflatable  lapbelt  installation 
must  be  protected  from  the  effects  of  fire 
such  that  no  hazard  to  occupants  will 
result. 

13.  There  must  be  a  means  for  a 
crewmember  to  verify  the  integrity  of 
the  inflatable  lapbelt  activation  system 
prior  to  each  flight  or  it  must  be 
demonstrated  to  reliably  operate 
between  inspection  intervals. 


Issued  in  Ren  ton,  Washington,  on  August 
16,  2002. 
Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-22119  Filed  8-2&-02;  8:45  am] 
BILUNG  CODE  4910r1»-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  25 

[Docket  No.  NM220;  Special  CondKions  No. 
2S-210-SC] 

Special  Conditions:  Bombardier  Itodel 
CL-600-2C10  Series  Airplanes;  Seats 
With  inflatable  Lapbelts 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  special  conditions;  request 
for  comments. 

SUMMARY:  These  special  conditions  are 
issued  for  the  Bombardier  Model  CL- 
600-2C10  series  airplane.  This  airplane 
as  modified  by  Weber  Aircraft  will  have 
a  novel  or  imusual  design  feature 
associated  with  inflatable  lapbelts.  The 
applicable  airworthiness  regulations  do 
not  contain  adequate  or  appropriate 
safety  standards  for  this  design  feature. 
These  special  conditions  contain  the 
additional  safety  standards  that  the 
Administrator  considers  necessary  to 
establish  a  level  of  safety  equivalent  to 
that  established  by  the  existing 
airworthiness  standards. 
DATES:  The  effective  date  of  these 
special  conditions  is  August  16,  2002. 
Connnents  must  be  received  on  or 
before  September  30,  2002. 
ADDRESSES:  Comments  on  these  special 
conditions  may  be  mailed  in  duplicate 
to:  Federal  Aviation  Administration, 
Transport  Airplane  Directorate,  Attn: 
Rules  Docket  (ANM-113),  Docket  No. 
NM220, 1601  Lind  Avenue  SW., 
Renton,  Washington,  98055-4056;  or 
delivered  in  duplicate  to  the  Transport 
Airplane  Directorate  at  the  above 
address.  Comments  must  be  marked: 
Docket  No.  NM 220  Comments  may  be 
inspected  in  the  Rules  Docket 
weekdays,  except  Federal  holidays, 
between  7:30  a.m.  and  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Thompson,  FAA,  Airframe  and 
Cabin  Safety  Branch,  ANM-115, 
Transport  Airplane  Directorate,  Aircraft 
Certification  Service,  1601  Lind  Avenue 
SW.,  Renton,  Washington  98055-4056; 
telephone  (425)  227-1157;  facsimile 
(425)  227-1149. 
SUPPl£MENTARY  INFORMATION: 
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FAA's  Determination  as  to  Need  for 
Public  Process 

The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 
comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportunities  to 
comment  on  substantially  identical 
special  conditions,  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution  the  FAA  is 
satisfied  that  new  comments  are 
imlikely.  The  FAA,  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
final  special  conditions  and,  for  the 
reasons  stated  above,  is  not  preceded  by 
notice  and  an  opportimity  for  public 
comment,  comments  are  invited  on  this 
rule.  Interested  persons  are  invited  to 
submit  written  conunents,  data,  or 
views.  The  most  helpful  comments 
reference  a  specific  portion  of  the 
special  conditions,  explain  the  reason 
for  any  recommended  change,  and 
include  supporting  data.  We  ask  that 
you  send  us  two  copies  of  written 
comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  these  special  conditions. 
The  docket  is  available  for  public 
inspection  before  and  after  the  comment 
closing  date.  If  you  wish  to  review  the 
docket  in  person,  go  to  the  address  in ' 
the  ADDRESSES  section  of  this  preamble 
between  7:30  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 

We  will  consider  all  comments  we 
receive  on  or  before  the  closing  date  for 
comments.  We  will  consider  comments 
filed  late  if  it  is  possible  to  do  so 
without  incurring  expense  or  delay.  We 
may  change  these  special  conditions  in 
light  of  the  comments  we  receive. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  yoiu-  comments  on  this 
proposal,  include  with  your  comments 
a  pre-addressed,  stamped  postcard  on 
which  the  docket  number  appears.  We 
will  stamp  the  date  on  the  postcard  and 
mail  it  back  to  you. 

Background 

hi  a  letter  dated  January  29,  2002, 
Weber  Aircraft  applied  for  a 
supplemental  type  certificate  to  install 
AMSAFE  Aviation  Inflatable  Restraints 
(AAIR)  inflatable  lapbelts  for  head 
injury  protection  on  certain  seats  in 


Bombardier  Model  CL-600-2C10  series 
airplanes.  The  Bombardier  Model  CL- 
600-2C10  series  airplane  is  a  swept- 
wing,  conventional-tail,  twin-engine, 
turbofan-powered  transport  airplane 
ciurently  approved  under  Type 
Certificate  No.  A21EA.  The  inflatable 
lapbelt  is  designed  to  limit  occupant 
forward  movement  in  the  event  of  an 
accident.  This  will  reduce  the  potential 
for  head  injury,  thereby  reducing  the 
head  injury  criteria  (HIC)  calculation. 
The  inflatable  lapbelt  behaves  similarly 
to  an  automotive  inflatable  airbag,  but  in 
this  case  the  airbag  is  integrated  into  the 
lapbelt,  and  inflates  away  from  the 
seated  occupant.  While  inflatable 
airbags  are  now  standard  in  the 
automotive  industry,  the  use  of  an 
inflatable  lapbelt  is  novel  for 
commercial  aviation. 

Title  14  Code  of  Federal  Regulations 
(14  CFR)  25.785  requires  that  occupants 
be  protected  from  head  injury  by  either 
the  elimination  of  any  injurious  object 
within  the  striking  radius  of  the  head, 
or  by  padding.  Traditionally,  this  has 
required  a  setback  of  35  inches  from  any 
bulkhead  or  other  rigid  interior  feature 
or,  where  that  is  not  practical,  specified 
types  of  padding.  The  relative 
effectiveness  of  these  means  of  injury 
.  protection  had  not  been  quantified. 
With  the  adoption  of  Amendment  25-64 
to  14  CFR  part  25.  specifically  §  25.562. 
a  new  standard  that  quantifies  required 
head  injury  protection  was  created. 

Section  25.562  specifies  that  dynamic 
tests  must  be  conducted  for  each  seat 
type  installed  in  the  airplane.  In 
particular,  the  regulations  require  that 
persons  not  suffer  serious  head  injur\' 
under  the  conditions  specified  in  the 
tests,  and  that  a  HIC  measurement  of  not 
more  than  1000  units  be  recorded, 
should  contact  with  the  cabin  interior 
occur.  While  the  test  conditions 
described  in  this  section  of  the 
regulations  are  specific,  it  is  the  intent 
of  the  requirement  that  an  adequate 
level  of  head  injury  protection  be 
provided  for  crash  severity  up  to  and 
including  that  specified. 

Amendment  25-64  is  part  of  the 
Bombardier  Model  CL-600-2C10  series 
airplane  certification  basis.  Therefore, 
the  seat  installation  with  inflatable 
lapbelts  must  meet  the  requirement  that 
a  HIC  measurement  of  less  than  1000  be 
demonstrated  for  occupants  of  seats 
incorporating  the  inflatable  lapbelt. 

Because  §§  25.562  and  25.785  and 
associated  guidance  do  not  adequately 
address  seats  with  inflatable  lapbelts, 
the  FAA  recognizes  that  appropriate 
pass/fail  criteria  that  do  fully  address 
the  safety  concerns  specific  to 
occupants  of  these  seats  need  to  be 
developed. 


The  inflatable  lapbelt  has  two 
potential  advantages  over  other  means 
of  head  impact  protection.  First,  it  can 
provide  significantly  greater  protection 
than  would  be  expected  with  energy- 
absorbing  pads,  and  second,  it  can 
provide  essentially  equivalent 
protection  for  occupants  of  all  statures. 
These  are  significant  advantages  from  a 
safety  standpoint,  since  such  devices 
will  likely  provide  a  level  of  safety  that 
exceeds  the  minimum  standards  of  the 
regulations.  Conversely,  inflatable 
lapbelts  in  general  are  active  systems 
and  must  be  relied  upon  to  activate 
properly  when  needed,  as  opposed  to  an 
energy-absorbing  pad  or  upper  torso 
restraint  that  is  passive,  and  always 
available.  Therefore,  the  potential 
advantages  must  be  balanced  against 
this  and  other  potential  disadvantages 
in  order  to  develop  standards  that  will 
provide  an  equivalent  level  of  safety  to 
that  intended  by  the  regulations. 

The  FAA  has  considered  the 
installation  of  inflatable  lapbelts  to  have 
two  primary  safety  concerns;  first,  that 
they  perform  properly  under  foreseeable 
operating  conditions,  and  second,  that 
they  do  not  perform  in  a  manner  or  at 
such  times  as  would  constitute  a  hazard 
to  the  airplane  or  its  occupants.  This 
latter  point  has  the  potential  to  be  the 
more  rigorous  of  the  requirements, 
owing  to  the  active  nature  of  the  system. 
With  this  philosophy  in  mind,  the  FAA 
has  considered  the  following  as  a  basis 
for  the  special  conditions. 

The  inflatable  lapbelt  will  rely  on 
electronic  sensors  for  signaling  to 
activate  pyrotechnic  charges,  which 
then  activate  the  lapbelt  when  needed. 
These  same  devices  could  be 
susceptible  to  inadvertent  activation, 
causing  deployment  in  a  potentially 
unsafe  manner.  The  consequences  of 
such  deployment  must  be  considered  in 
establishing  the  reliability  of  the  system. 
AMSAFE  must  substantiate  that  the 
effects  of  an  inadvertent  deployment  in 
flight  are  either  not  a  hazard  to  the 
airplane,  or  that  such  deployment  is  an 
extremely  improbable  occurrence  (less 
than  10-  ^  per  flight  hour).  The  effect  of 
an  inadvertent  deployment  on  a 
passenger  or  crewmember  that  might  be 
positioned  close  to  the  inflatable  lapbelt 
should  also  be  considered.  The  person 
could  be  either  standing  or  sitting.  A 
minimum  reliability  level  will  have  to 
be  established  for  this  case,  depending 
upon  the  consequences,  even  if  the 
effect  on  the  airplane  is  negligible. 

The  potential  for  an  inadvertent 
deployment  could  be  increased  as  a 
result  of  conditions  in  service.  The 
installation  must  take  "wear  and  tear"' 
into  account  so  that  the  likelihood  of  an 
inadvertent  deployment  is  not  increased 
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to  an  unacceptable  level.  In  this  context, 
an  appropriate  inspection  interval  and 
self-test  capability  are  considered 
necessary.  Other  outside  influences  are 
lightning  and  high  intensity 
electromagnetic  fields  (HIRF).  Since  the 
sensors  that  trigger  deployment  are 
electronic,  they  must  be  protected  from 
the  effects  of  these  threats.  Existing 
Special  Conditions  No.  25-ANM-109 
regarding  lightning  and  HIRF  are 
therefore  applicable.  For  the  purposes  of 
compliance  with  those  special 
conditions,  if  inadvertent  deployment 
could  cause  a  hazard  to  the  airplane,  the 
inflatable  lapbelt  is  considered  a  critical 
system.  If  inadvertent  deployment  could 
cause  injuries  to  persons,  the  inflatable 
lapbelt  should  be  considered  an 
essential  system.  Finally,  the  inflatable 
lapbelt  installation  should  be  protected 
from  the  effects  of  fire,  so  that  an 
additional  hazard  is  not  created  by,  for 
example,  a  rupture  of  the  pyrotechnic 
squib. 

In  order  to  be  an  effective  safety 
system,  the  inflatable  lapbelt  must 
function  properly  and  must  not 
introduce  any  additional  hazards  to 
occupants  as  a  result  of  its  functioning. 
There  are  several  areas  in  which  the 
inflatable  lapbelt  differs  from  traditional 
occupant  protection  systems,  and 
requires  special  conditions  to  ensiu-e 
adequate  performance. 

Because  the  inflatable  lapbelt  is 
essentially  a  single  use  device,  there  is 
the  potential  that  it  could  deploy  under 
crash  conditions  that  are  not  sufficiently 
severe  to  require  head  injiuy  protection 
from  the  inflatable  lapbelt.  Since  an 
actual  crash  is  frequently  composed  of 
a  series  of  impacts  before  the  airplane 
comes  to  rest,  this  could  render  the 
inflatable  lapbelt  useless  if  a  larger 
impact  follows  the  initial  impact.  This 
situation  does  not  exist  with  energy 
absorbing  pads  or  upper  torso  restraints, 
which  tend  to  provide  protection 
according  to  the  severity  of  the  impact. 
Therefore,  the  inflatable  lapbelt 
installation  should  be  such  that  the 
inflatable  lapbelt  will  provide 
protection  when  it  is  required,  and  will 
not  expend  its  protection  when  it  is  not 
needed.  These  special  conditions 
contain  no  requirement  for  the  inflatable 
lapbelt  to  provide  protection  from 
multiple  impacts,  where  more  than  one 
impact  would  require  protection. 

Since  each  occupant's  restraint 
system  provides  protection  for  that 
occupant  only,  the  installation  must 
address  seats  that  are  unoccupied.  It 
will  be  necessary  to  show  that  the 
required  protection  is  provided  for  each 
occupant  regardless  of  the  number  of 
occupied  seats,  and  considering  that 


unoccupied  seats  may  have  lapbelts  that 
are  active. 

Since  a  wide  range  of  occupants  could 
occupy  a  seat,  the  inflatable  lapbelt 
should  be  effective  for  a  wide  range  of 
occupants.  The  FAA  has  historically 
considered  the  range  from  the  fifth 
percentile  female  to  the  ninety-fifth 
percentile  male  as  the  range  of 
occupants  that  must  be  taken  into 
account.  In  this  case,  the  FAA  is 
proposing  consideration  of  a  broader 
range  of  occupants,  due  to  the  nattue  of 
the  lapbelt  installation  and  its  close 
proximity  to  the  occupant.  In  a  similar 
vein,  these  persons  could  have  assumed 
the  brace  position,  for  those  accidents 
where  an  impact  is  anticipated.  Test 
data  indicate  that  occupants  in  the  brace 
position  do  not  require  supplemental 
protection,  and  so  it  would  not  be 
necessary  to  show  that  the  inflatable 
lapbelt  will  enhance  the  brace  position. 
However,  the  inflatable  lapbelt  must  not 
introduce  a  hazard  in  that  case  by 
deploying  into  the  seated,  braced 
occupant. 

Another  area  of  concern  is  the  use  of 
inflatable  lapbelts  in  seats  occupied  by 
children,  who  could  be  lap-held,  in 
approved  child  safety  seats,  or 
occupying  the  seat  directly.  Similarly,  if 
the  seat  is  occupied  by  a  pregnant 
woman,  the  installation  needs  to 
address  such  usage,  either  by 
demonstrating  that  it  will  function 
properly,  or  by  adding  appropriate 
limitation  on  usage. 

Since  the  inflatable  lapbelt  will  be 
electrically  powered,  there  is  the 
possibility  that  the  system  could  fail 
due  to  a  separation  in  the  fuselage. 
Since  this  system  is  intended  as  a  crash/ 
post-crash  protection  means,  failure  due 
to  fuselage  separation  is  not  acceptable. 
As  with  emergency  lighting,  the  system 
should  function  properly  if  such  a 
separation  occurs  at  any  point  in  the 
fuselage.  A  separation  that  occins  at  the 
location  of  the  inflatable  lapbelt  would 
not  have  to  be  considered. 

Since  the  inflatable  lapbelt  is  likely  to 
have  a  large  volume  displacement,  the 
inflated  bag  could  potentially  impede 
egress  of  passengers.  The  bag  deflates  to 
absorb  energy,  so  it  is  likely  that  an 
inflatable  lapbelt  would  be  deflated  at 
the  time  that  persons  would  be  trying  to 
leave  their  seats.  Nonetheless,  it  is 
considered  appropriate  to  specify  a  time 
interval  after  which  the  inflatable 
lapbelt  may  not  impede  rapid  egress. 
Ten  seconds  has  been  chosen  as  a 
reasonable  time,  since  this  corresponds 
to  the  maximiun  time  allowed  for  an 
exit  to  be  openable.  In  actuality,  it  is 
unlikely  that  an  exit  would  be  prepared 
this  quickly  in  an  accident  severe 
enough  to  warrant  deployment  of  the 


inflatable  lapbelt,  and  the  inflatable 
lapbelt  will  likely  deflate  in  much  less 
than  ten  seconds. 

Finally,  it  should  be  noted  that  the 
special  conditions  are  applicable  to  the 
inflatable  lapbelt  system  as  installed. 
The  special  conditions  are  not  an 
installation  approval.  Therefore,  while 
the  special  conditions  relate  to  each 
such  system  installed,  the  overall 
installation  approval  is  a  separate 
finding,  and  must  consider  the 
combined  effects  of  all  such  systems 
installed. 

T3rpe  Certification  Basis 

Under  the  provisions  of  §  21.101 
Amendment  21-69,  effective  September 
16, 1991,  Weber  Aircraft  must  show  that 
the  Bombardier  Model  CL-600-2C10 
series  airplane,  as  changed,  continues  to 
meet  the  applicable  provisions  of  the 
regulations  incorporated  by  reference  in 
Type  Certificate  No.  A21EA  or  the 
applicable  regulations  in  effect  on  the 
date  of  application  for  the  change. 
Subsequent  changes  have  been  made  to 
§21.101  as  part  of  Amendment  21-77, 
but  those  changes  do  not  become 
effective  imtil  Jxme  10,  2003.  The 
regulations  incorporated  by  reference  in 
the  type  certificate  aie  commonly 
referred  to  as  the  "original  type 
certification  basis."  The  regulations 
incorporated  by  reference  in  Type 
Certificate  No.  A21EA  are  14  CFR  part 
25  dated  February  1, 1965,  including 
Amendments  25-1  through  25-86,  with 
the  following  exceptions:  Section 
25.783(f)  as  amended  by  Amendment 
25-23  for  the  cargo  compartment  door, 
the  main  avionics  compartment  door, 
and  the  service/emergency  door; 
§  25.571  as  amended  by  Amendment 
25-96,  and  §  25.493  as  amended  by 
Amendment  25-97.  The  U.S.  type 
certification  basis  for  the  Bombardier 
Model  CL-600-2C10  series  airplanes  is 
established  in  accordance  with  §§  21.29 
and  21.17  and  the  type  certification 
application  date.  The  U.S.  type 
certification  basis  is  listed  in  Type 
Certificate  Data  Sheet  No.  A21AE. 

ff  the  Administrator  finds  that  the 
applicable  airworthiness  regulations 
(i.e.,  14  CFR  part  25)  do  not  contain 
adequate  or  appropriate  safety  standards 
for  the  Bombardier  Model  CL-600-2C10 
series  airplane  because  of  a  novel  or 
imusual  design  featiue,  special 
conditions  are  prescribed  under  the 
provisions  of  §  21.16. 

In  addition  to  the  applicable 
airworthiness  regulations  and  special 
conditions,  the  Bombardier  Model  CL- 
60Q-2C10  series  airplane  must  comply 
with  the  fuel  vent  and  exhaust  emission 
requirements  of  14  CFR  part  34  and  the 


noise  certification  requirements  of  14 
CFR  part  36. 

Special  conditions,  as  defined  in 
§  11.19,  are  issued  in  accordance  with 
§  11.38  and  become  part  of  the  type 
certification  basis  in  accordance  with 
§  21.101(b)(2)  Amendment  21-69, 
effective  September  16, 1991. 

Special  conditions  are  initially 
applicable  to  the  model  for  which  they 
are  issued.  Should  the  applicant  apply 
for  a  supplemental  type  certificate  to 
modify  any  other  model  included  on  the 
same  type  certificate  to  incorporate  the 
same  novel  or  imusual  design  feature, 
the  special  conditions  would  also  apply 
to  the  other  model  imder  the  provisions 
of  §21. 101(a)(1)  Amendment  21-69. 
effective  September  16, 1991. 

Novel  or  Unusual  Design  Features 

Weber  Aircraft  is  proposing  to  install 
an  inflatable  lapbelt  on  certain  seats  of 
Bombardier  CL-600-2C10  series 
airplanes,  in  order  to  reduce  the 
potential  for  head  injury  in  the  event  of 
an  accident.  The  inflatable  lapbelt 
works  similarly  to  an  automotive  airbag, 
except  that  the  airbag  is  integrated  with 
the  lap  belt  of  the  restraint  system.  The 
inflatable  lapbelts  are  considered  a 
novel  or  unusual  design  feature. 

Federal  regulations  state  the 
performance  criteria  for  head  injury 
protection  in  objective  terms.  However, 
none  of  these  criteria  are  adequate  to 
address  the  specific  issues  raised 
concerning  seats  with  inflatable 
lapbelts.  The  FAA  has  therefore 
determined  that,  in  addition  to  the 
requirements  of  part  25,  special 
conditions  are  needed  to  address 
requirements  particular  to  installation  of 
seats  with  inflatable  lapbelts. 

Accordingly,  in  addition  to  the 
passenger  injury  criteria  specified  in 
§  25.785,  these  special  conditions  are 
adopted  for  the  Bombardier  Model  CL- 
600-2C10  series  airplanes  equipped 
with  inflatable  lapbelts.  Other  special 
conditions  may  be  developed,  as 
needed,  based  on  further  FAA  review 
and  discussions  with  the  manufacturer 
and  civil  aviation  authorities. 

Discussion 

From  the  standpoint  of  a  passenger 
safety  system,  the  inflatable  lapbelt  is 
imique  in  that  it  is  both  an  active  and 
entirely  autonomous  device.  While  the 
automotive  industry  has  good 
experience  with  aiihags,  the  conditions 
of  use  and  reliance  on  the  inflatable 
lapbelt  as  the  sole  means  of  injury 
protection  are  quite  different.  In 
automobile  installations,,  the  airbag  is  a 
supplemental  system  and  works  in 
conjunc^on  with  an  upper  torso 
restraint.  In  addition,  the  crash  event  is 


more  definable  and  of  a  typically  shorter 
duration,  which  can  simplify  the 
activation  logic.  The  airplane  operating 
environment  is  also  quite  different  from 
that  of  automobiles  and  includes  the 
potential  for  greater  "wear  and  tear," 
and  unanticipated  abuse  conditions 
(due  to  galley  loading,  passenger 
baggage,  etc.).  Airplanes  also  operate 
where  exposine  to  high  intensity 
electromagnetic  fields  could  affect  the 
activation  system. 

The  following  special  conditions  can 
be  characterized  as  addressing  either  tlie 
safety  performance  of  the  system  or  the 
system's  integrity  against  inadvertent 
activation.  Because  a  crash  requiring  use 
of  the  inflatable  lapbelts  is  a  relatively 
rare  event,  and  because  the 
consequences  of  an  inadvertent 
activation  are  potentially  quite  severe, 
these  latter  requirements  are  probably 
the  more  rigorous  from  a  design 
standpoint. 

Prior  Comment 

One  comment  was  received  in 
response  to  the  most  recent  publication 
of  inflatable  lapbelt  special  conditions 
(65  FR  60343),  which  are  substantially 
identical  to  the  special  conditions 
contained  herein.  The  disposition  of 
this  comment  is  contained  in  Rules 
Docket  No.  NM176  and  is  available  for 
examination  by  interested  parties.  In  our 
disposition,  we  agreed  with  the 
commenter,  but  noted  that  the  substance 
of  the  conunent  has  already  been 
addressed  in  showing  compliance  with 
existing  regulations  during  the 
certification  process.  Therefore,  this 
comment  did  not  result  in  a  change  to 
the  special  conditions. 

Applicability 

As  discussed  above,  these  special 
conditions  are  applicable  to  the 
Bombardier  Model  CL-600-2C10  series 
airplane.  Should  Weber  Aircraft  apply 
at  a  later  date  for  a  supplemental  type 
certificate  to  modify  any  other  model 
included  on  Type  Certificate  No.  A21EA 
to  incorporate  the  same  novel  or 
unusual  design  featiue,  the  special 
conditions  would  apply  to  that  model  as 
well  imder  the  provisions  of 
§  21.101(a)(1)  Amendment  21-69, 
effective  September  16, 1991. 

Conclusion 

This  action  affects  only  certain  novel 
or  unusual  design  features  on  one  model 
of  airplane.  It  is  not  a  rule  of  general 
applicability  and  it  affects  only  the 
applicant  who  applied  to  the  FAA  for 
approval  of  these  features  on  the 
airplane. 

"The  FAA  has  determined  that  notice 
and  opportunity  for  prior  public 


comment  are  unnecessary  in  accordance 
with  14  CFR  11.38,  because  the  FAA  has 
provided  previous  opportimities  to 
conunent  on  substantially  identical 
special  conditions,  and  has  fully 
considered  and  addressed  all  the 
substantive  comments  received.  Based 
on  a  review  of  the  comment  history  and 
the  comment  resolution,  the  FAA  is 
satisfied  that  new  comments  are 
unlikely.  The  FAA.  therefore,  finds  that 
good  cause  exists  for  making  these 
special  conditions  effective  upon 
issuance. 

List  of  Subjects  in  14  CFR  Part  25 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  authority  citation  for  these 
special  conditions  is  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3,  44701. 
44702,  44704. 

The  Special  Conditions 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  following  special 
conditions  are  issued  as  part  of  the  type 
certification  basis  for  Bombardier  Model 
CL-600-2C10  series  airplanes  modified 
by  Weber  Aircraft. 

Seats  With  Inflatable  Lapbelts 

1.  It  must  be  shown  that  the  inflatable 
lapbelt  will  deploy  and  provide 
protection  under  crash  conditions 
where  it  is  necessary  to  prevent  serious 
head  injury.  The  means  of  protection 
must  take  into  consideration  a  range  of 
stating  from  a  two-year-old  child  to  a 
ninety-fifth  percentile  male.  The 
inflatable  lapbelt  must  provide  a 
consistent  approach  to  energy 
absorption  throughout  that  range.  In 
addition,  the  following  situations  must 
be  considered: 

a.  The  seat  occupant  is  holding  an 
infant. 

b.  The  seat  occupant  is  a  child  in  a 
child  restraint  device. 

c.  The  seat  occupant  is  a  child  not 
using  a  child  restraint  device. 

d.  The  seat  occupant  is  a  pregnant 
woman.  •^ 

2.  The  inflatable  lapbelt  must  provide 
adequate  protection  for  each  occupant 
regardless  of  the  number  of  occupants  of 
the  seat  assembly,  considering  that 
unoccupied  seats  may  have  active 
seatbelts. 

3.  The  design  must  prevent  the 
inflatable  lapbelt  from  being  either 
incorrectly  buckled  or  incorrectly 
installed  so  that  the  inflatable  lapbelt 
would  not  properly  deploy. 
Alternatively,  it  must  be  shown  that 
such  deployment  is  not  hazardous  to  the 
occupant,  and  will  provide  the  required 
head  injury  protection. 
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4.  It  must  be  shown  that  the  inflatable 
lapbelt  system  is  not  susceptible  to 
inadvertent  deploj^ment  as  a  result  of 
"wear  and  tear"  or  inertial  loads 
resulting  from  in-flight  or  ground 
maneuvers  (including  gusts  and  hard 
landings)  likely  to  be  experienced  in 
service. 

5.  Deployment  of  the  inflatable  lapbelt 
must  not  introduce  injury  mechanisms 
to  the  seated  occupant,  or  result  in 
injuries  that  could  impede  rapid  egress. 
This  assessment  should  include 
consideration  of  an  occupant  who  is  in 
the  brace  position  when  it  deploys  and 
an  occupant  whose  belt  is  loosely 
fastened. 

6.  It  must  be  shown  that  an 
inadvertent  deployment  that  could 
cause  injury  to  a  standing  or  sitting 
person  is  improbable. 

7.  It  must  be  shown  that  inadvertent 
deployment  of  the  inflatable  lapbelt 
during  the  most  critical  part  of  the  flight 
will  either  not  cause  a  hazard  to  the 
airplane  or  is  extremely  improbable. 

8.  It  must  be  shown  that  the  inflatable 
lapbelt  will  not  impede  rapid  egress  of 
occupants  10  seconds  after  its 
deployment. 

9.  The  system  must  be  protected  from 
lightning  and  HIRF.  The  threats 
specified  in  Special  Condition  No.  25- 
ANM-109  are  incorporated  by  reference 
for  the  purpose  of  measxiring  lightning 
and  HIRF  protection.  For  the  purposes 
of  complying  with  HIRF  requirements, 
the  inflatable  lapbelt  system  is 
considered  a  "critical  system"  if  its 
deployment  could  have  a  hazardous 
effect  on  the  airplane;  otherwise  it  is 
considered  an  "essential"  system. 

10.  The  inflatable  lapbelt  must 
function  properly  after  loss  of  normal 
aircraft  electrical  power,  and  after  a 
transverse  separation  of  the  fuselage  at 
the  most  critical  location.  A  separation 
at  the  location  of  the  lapbelt  does  not 
have  to  be  considered. 

11.  It  must  be  shown  that  the 
inflatable  lapbelt  will  not  release 
hazardous  quantities  of  gas  or 
particulate  matter  into  the  cabin. 

12.  The  inflatable  lapbelt  installation 
must  be  protected  from  the  effects  of  fire 
such  that  no  hazard  to  occupants  will 
result. 

13.  There  must  be  a  means  for  a 
crewmember  to  verify  the  integrity  of 
the  inflatable  lapbelt  activation  system 
prior  to  each  flight  or  it  must  be 
demonstrated  to  reliably  operate 
between  inspection  intervals. 


Issued  in  Renton,  Washington,  on  August 
16,  2002. 
All  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 

[FR  Doc.  02-22118  Filed  8-29-02;  8:45  am] 

BILLING  CODE  4910- 13-P 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-NM-154-AD;  Amendment 
39-12871;  AD  2002-17-05] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  727  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that  is 
applicable  to  all  Boeing  Model  727 
series  airplanes.  This  action  requires  a 
one-time  inspection  to  find 
discrepancies  of  the  wire  bundles  and 
hydraulic  tubing  in  the  aft  stairwell 
area,  and  corrective  action,  if  necessary. 
This  action  is  necessary  to  find  and  fix 
such  discrepancies,  which  could  result 
in  electrical  arcing  between  the  wiring 
and  hydraulic  tubing,  and  consequent 
fire  and  damage  to  adjacent  structure. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  September  16,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
16,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  29,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
154-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcoininent@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-154-AD"  in  the 
subject  line  and  need  not  be  submitted 


in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box 
3707,  Seattle,  Washington  98124-2207. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington:  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Kenneth  Frey, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2673;  fax  (425)  227-1181. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  687-4248.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
received  a  report  that,  during  a  through- 
flight  check  shortly  after  the  landing  of 
a  Boeing  Model  727-200F  series 
airplane,  a  crew  member  on  board  the 
airplane  saw  smoke  in  the  left  aft 
stairwell  area.  Evidence  of  overheating 
(molten  aluminum)  and  fire  damage  was 
foiuid  between  body  stations  1203  and 
1223,  in  addition  to  on  the  upper  and 
lower  torque  boxes  outboard  and  above 
the  standby  hydraulic  reservoir. 
Investigation  revealed  the  fire  was 
caused  by  an  electrical  wire  bundle 
chafing  and  subsequently  arcing  against 
a  hydraulic  system  "A"  case  drain 
retiuTi  line  tube.  The  wire  bimdle 
provides  electrical  power  to  the  standby 
hydraulic  pump.  A  hole  was  burned  in 
the  aft  side  of  the  tube  and  in  the  back 
of  a  bend  on  a  hydraulic  reservoir 
pressiuization  tube  located  four  feet 
above  the  drain  retiun  line  tube.  Such 
discrepancies  of  the  wire  bimdle,  if  not 
found  and  fixed,  could  result  in 
electrical  arcing  between  the  wiring  and 
hydraulic  tubing,  and  consequent  fire 
and  damage  to  adjacent  structure. 

Similar  Models 

All  Boeing  Model  727  series  airplanes 
have  the  same  configuration  of  the  aft 
stairwell  area  as  that  on  the  affected 
Model  727-200F  series  airplane. 
Therefore,  all  of  these  models  may  be 
subject  to  the  same  unsafe  condition. 
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Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  727- 
29A0068,  dated  May  30.  2002.  The 
service  bulletin  describes  procedmes  for 
a  one-time  inspection  to  find 
discrepancies  (including  inadequate 
clearance  between  the  wrire  bundles  and 
hydraulic  tubing  and/or  structine. 
missing  clamps,  chafing,  fire  damage  to 
structure,  or  damage  to  wire  bundles)  of 
the  wire  bundles  and  hydraulic  tubing 
(wire  btmdles  W344  and  W338,  and 
hydraulic  system  "A"  case  drain  line 
tube,  part  niunber  65-17844-146)  in  the 
aft  stairwell  area,  and  corrective  action, 
if  necessary.  The  corrective  action 
includes  repositioning  of  the  wire 
bimdles  and  clamps  to  ensure  a 
minimum  clearance  of  0.25  inch 
between  the  wire  bundles  and  hydraulic 
tubing  and/or  structxire  and  installing 
clamps;  repairing  or  replacing  any 
damaged  wiring  and  tubing;  inspecting 
the  adjacent  structinal  area  for  fire 
damage,  and  repairing  any  damage. 

The  service  bulletin  refers  to  Boeing 
Standard  Wiring  Practices  Manuals  20- 
10-11,  20-10-12.  and  20-10-13  for 
repair  or  replacement  of  any  damaged 
wiring.  The  service  bulletin  also  refers 
to  the  727  Airplane  Maintenance 
Manual  for  repair  or  replacement  of  any 
damaged  hydraulic  tubing  or  structiue. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Explanation  of  the  Requirements  of  the 
Rule 

Since  an  luisafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 
type  design,  this  AD  requires 
accomplishment  of  the  actions  specified 
in  the  service  bulletin  described 
previously,  except  as  discussed  below. 

Differences  Between  Service 
Information  and  This  AD 

The  service  bulletin  refers  only  to  a 
"visual  inspection"  for  discrepancies  of 
the  wire  bimdles  and  hydraulic  tubing. 
We  have  determined  that  the  procedures 
in  the  service  bulletin  should  be 
described  as  a  "general  visual 
inspection."  Note  2  has  been  included 
in  this  AD  to  define  this  type  of 
inspection. 

The  service  bulletin  recommends 
doing  the  inspection  "at  the  earliest 
maintenance  opportunity  when 
facilities  and  manpower  are  available." 
However,  we  have  determined  that  such 
a  compliance  time  will  not  ensure  that 
operators  address  the  unsafe  condition 


in  a  timely  manner.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  significant  impact  on  scheduling 
and  cost  for  the  large  fleet  of  airplanes 
which  must  be  inspected,  and  adequate 
time  and  availability  of  facilities  for  safe 
and  accurate  accomplishment  of  the 
inspection.  In  light  of  all  of  these 
factors,  we  find  a  120-day  compliance 
time  for  doing  the  inspection  to  be 
warranted  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  wrritten  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conmienter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 


submitted  will  be  avaulable,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-154-AD.  " 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  ff  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 

List  of  Subiects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701 
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§39.13    [AiiMndad] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-17-05    Boeing:    Amendment  39- 
12871.  Docket  2002-NM-154-AD. 

Applicability.  All  Model  727  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepancies  of  the  wire 
bundles  and  hydraulic  tubing  in  the  aft 
stairwell  area,  which  could  result  in 
electrical  arcing  between  the  wiring  and 
hydraulic  tubing  and  consequent  fire  and 
damage  to  adjacent  structure,  accomplish  the 
following: 

General  Visual  lnspectionA]orrective  Action 

(a)  Within  120  days  after  the  effective  date 
of  this  AD:  Do  a  general  visual  inspection  to 
find  discrepancies  (including  inadequate 
clearance  between  the  wire  bundles  and 
hydraulic  tubing  and/or  structure,  missing 
clamps,  chafing,  fire  damage  to  structure,  or 
damage  to  wire  bundles)  of  the  wire  bundles 
and  hydraulic  tubing  in  the  aft  stairwell  area. 
per  the  Work  Instructions  of  Boeing  Alert 
Service  Bulletin  727-29A0068,  dated  May 
30,  2002. 

(1)  If  no  discrepancy  is  found,  no  further 
action  is  required  by  this  AD. 

(2)  If  any  discrepancy  is  found,  before 
further  flight,  fix  the  discrepancy  (includes 
repositioning  of  the  wire  bundles  and  clamps 
to  ensure  a  minimum  clearance  of  0.25  inch 
between  the  wire  bundles  and  hydraulic 
tubing  and/or  structure  and  installing 
clamps;  repairing  or  replacing  any  damaged 
wiring  and  tubing:  if  evidence  of  fire  damage, 
inspecting  adjacent  structural  area  for 
damage,  and  repairing  any  damage),  per 
Figure  1  of  the  service  bulletin. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 


Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  AGO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  GFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  accornplished. 

Incorporation  by  Reference 

(d)  The  actions  shall  be  done  in  accordance 
with  Boeing  Alert  Service  Bulletin  727- 
29A0068,  dated  May  30,  2002.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  GFR 
part  51.  Copies  may  be  obtained  from  Boeing 
Commercial  Airplane  Group,  P.O.  Box  3707, 
Seattle,  Washington  98124-2207.  Copies  may 
be  inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington:  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW.,  suite 
700,  Washington,  DC. 

Effective  Date 

(e)  This  amendment  becomes  effective  on 
September  16,  2002. 

Issued  in  Renton,  Washington,  on  August 
22,2002. 
Vi  L.  Lipski. 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-22007  Filed  8-29-02;  8:45  am] 
BILLING  CODE  4910-13-U 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2002-CE-11-AD;  Amendment 
39-12870;  AD  2002-15-01  R1] 

RIN2120-AA64 

Airworthiness  Directives;  Diamond 
Aircraft  Industries  GmbH  Models  HK 
36  R  "Super  Dimona",  HK  36  TC,  HK 
36  TS,  HK  36  TTC,  HK  36  TTC-ECO,  HK 
36  TTC-ECO  (Restricted  Category), 
and  HK  36  TTS  Sailplanes 

agency:  Federal  Aviation 
Administration,  DOT, 


ACTION:  Final  rule;  correction. 

summary:  This  amendment  clarifies 
information  contained  in  Airworthiness 
Directive  (AD)  2002-15-01,  which 
currently  requires  you  to  inspect  the 
long  aileron  push  rods  in  botib  wings  for 
damage  and  modify  the  push  rods  on  all 
Diamond  Aircraft  industries  GmbH 
(Diamond)  Models  H-36  "Dimona",  HK 
36  R  "Super  Dimona".  HK  36  TC,  HK 
36  TS.  HK  36  TTC,  HK  36  TTC-ECO,  HK 
36  TTC-ECO  (Restricted  Category),  and 
HK  36  TTS  sailplanes.  The  Model  H-36 
"Dimona"  sailplane  has  a  different 
flight  control  system  than  the  rest  of  the 
affected  sailplanes.  This  particular  flight 
control  system  makes  it  impossible  for 
the  Model  H-36  "Dimona"  sailplanes  to 
be  in  compliance  with  AD  2002-15-01. 
This  doctmient  deletes  these  sailplanes 
from  the  AD  applicability.  The  actions 
specified  by  this  AD  are  intended  to 
detect  and  correct  damage  in  the  long 
aileron  push  control  rods,  which  could 
result  in  failure  of  the  aileron  push  rods 
and  decreased  control.  Such  failure 
could  lead  to  aeroelastic  flutter. 
DATES:  This  AD  becomes  effective  on 
September  3.  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 
of  certain  publications  listed  in  the* 
regulations  as  of  September  3.  2002. 
ADDRESSES:  You  may  get  the  service 
information  referenced  in  this  AD  from 
Diamond  Airciaft  Industries  GmbH. 
N.A.  Otto-Strasse  5,  A-2700  Wiener 
Neistadt.  Austria;  telephone:  43  2622  26 
700:  facsimile:  43  2622  26  780.  You  may 
view  this  information  at  the  Federal 
Aviation  Administration  (FAA),  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2002-CE- 
11-AD.  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Kiesov,  Aerospace  Engineer,  FAA. 
Small  Airplane  Directorate,  901  Locust. 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 
SUPPLEMENTARY  INFORMATION: 

Discussion 

What  Prior  Action  Did  FAA  Take  on 
This  Subject? 

We  issued  AD  2002-15-01, 
Amendment  39-12829  (67  FR  47680, 
July  22,  2002),  in  order  to  detect  and 
correct  damage  in  the  long  aileron  push 
control  rods  on  all  Diamond  Models  H- 
36  "Dimona".  HK  36  R  "Super 
Dimona".  HK  36  TC.  HK  36  TS,  HK  36 
TTC,  HK  36  TTC-ECO,  HK  36  TTC-ECO 
(Restricted  Category),  and  HK  36  TTS 
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sailplanes.  This  AD  ciurently  requires 
you  to  inspect  the  long  aileron  push 
rods  in  both  wings  for  damage  and 
modify  the  push  rods. 

What  Has  Happened  To  Necessitate 
Further  AD  Action? 

The  Model  H-36  "Dimona"  sailplane 
has  a  different  flight  control  system  than 
the  rest  of  the  affected  sailplanes.  This 
particular  flight  control  system  makes  it 
impossible  for  the  Model  H-36 
"Dimona"  sailplanes  to  be  in 
compliance  with  AD  2002-15-01. 

Consequently,  FAA  sees  a  need  to 
clarify  AD  2002-15-01  to  assiue  that 
every  owner/operator  of  the  affected 
sailplanes  is  able  to  comply  with  the  AD 
action.  This  is  possible  by  removing  the 
Model  H-36  "Dimona"  sailplanes  from 
the  AD  applicability. 

Correction  of  Publication 

What  Is  the  Purpose  of  This  Document? 

This  document  clarifies  AD  2002-15- 
01  by  removing  the  Model  H-36 
"Dimona"  sailplanes  from  the  AD   • 
applicability  and  adds  the  amendment 
to  section  39.13  of  the  Federal  Aviation 
Regulations  (14  CFR  39.13). 


Is  It  Necessary  To  Seek  Public  Input? 

Since  this  action  only  clarifies  the 
intent  of  the  compliance  time,  it  has  no 
adverse  economic  impact  and  imposes 
no  additional  burden  on  any  person 
than  would  have  been  necessary  to 
comply  with  AD  2000-23-01. 
Therefore,  FAA  has  determined  that 
prior  notice  and  opportunity  for  public 
conmient  are  unnecessary. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  2002-15- 
01.  Amendment  39-12829  (67  FR 
47680,  July  22,  2002),  and  by  adding  a 
new  AD  to  read  as  follows: 

2002-15-01  Rl     Diamond  Aircraft 
Industries  Gmbh:  Amendment  .'l^ 
12870:  Docket  No.  2002-CE-ll-AD. 
Revi.ses  AD  2002-15-01,  Amendment 
39-12829. 

(a)  What  sailplanes  are  affected  bv  this 
AD?  This  AD  affects  Models  HK  36  K  ".Super 
Dimona".  HK  36  TC.  HK  36  TS.  HK  36  ITC. 
HK  36  TTC-ECO.  HK  36  TTC-ECO  (Restricted 
Category),  and  HK  36  TTS  sailplanes,  all 
serial  numbers,  that  are  certificated  in  any 
category. 

(b)  Who  must  comply  with  this  AD'' 
Anyone  who  wishes  to  operate  any  of  the 
sailplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD, 

(c)  What  problem  does  this  .'\D  uddrrs!-:' 
The  actions  specified  b\'  this  AD  arc  intended 
to  detect  and  correct  damage  in  the  long 
aileron  push  control  rods,  whi(.l;(ould  result 
in  failure  of  the  aileron  push  rods  and 
decreased  control.  Such  failure  could  lead  to 
aeroelastic  flutter. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  vou  must  act  omplish  the  following: 


Actions 


(1)  Inspect  the  long  aileron  push  rods  in 
t)oth  wings. 


(2)  If  any  long  aileron  push  rods  are  found 
damaged  during  the  inspection  required 
in  paragraph  (d)(1)  of  this  AD,  modify  the 
push  rods. 


(3)  If  no  damage  is  found  during  the  in- 
spection required  in  paragraph  (d)(1), 
modify  the  push  rods. 


Compliance 


Procedures 


Within  the  next  10  hours  time-in-service 
(TIS)  after  September  3,  2002  (the  ef- 
fective date  of  this  AD),  unless  already 
accomplished. 


Before  further  flight,  after  the  inspection 
required  in  paragraph  (d)(1)  of  this  AD, 
unless  already  accomplished. 


Within  the  next  25  hours  TIS  after  Sep- 
tember 3,  2002  (the  effective  date  of  this 
AD),  unless  already  accomplished. 


In  accordance  with  paragraph  1.8  Measures  of  Dia- 
mond Aircraft  Industries  GmbH  Service  Bulletin  No 
MSB36-72,  dated  Febraury  1 ,  2002;  Diamond  Air- 
craft Industries  GmbH  Work  Instruction  No  Wl- 
MSB36-72,  dated  February  1 .  2002;  and  the  appli- 
cable sailplane  maintenance  manual 

In  accordance  with  paragraph  1.8  Measures  of  Dia- 
mond Aircraft  Industries  GmbH  Service  Bulletin  No 
MSB36-72.  dated  Febraury  1,  2002:  Diamond  Air- 
craft Industries  GmbH  WorV  Instruction  No.  Wl- 
MSB36-72,  dated  Febmary  1 ,  2002;  and  the  appli- 
cable sailplane  maintenance  manual. 

In  accordance  with  paragraph  1.8  Measures  of  Dia- 
mond Aircraft  Industries  GmbH  Service  Bulletin  No 
MSB36-72,  dated  February  1.  2002;  Diamond  Air- 
craft Industries  GmbH  Wort<  Instruction  No  Wl- 
MSB36-72,  dated  Febmary  1 ,  2002;  and  the  appli- 
cable sailplane  maintenance  manual. 


(e)  Can  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  sailplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  sailplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 


this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  1  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Conlact  Mike  Kiesov,  Aerospace 
Engineer,  FAA,  Small  Airplane  Directorate, 
901  Locust,  Room  301,  Kansas  City.  Missouri 
64106;  telephone:  (816)  329-4144;  facsimile: 
(816)  329-4090. 

(g)  What  if  I  need  to  fly  the  sailplane  to 
another  location  to  comply  with  this  AD?  The 


FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  sailplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Diamond  Aircraft  Industries  GmbH  Ser\ice 
Bulletin  No.  MSB36-72,  dated  February  1. 
2002;  and  Diamond  Aircraft  Industries  GmbH 
Work  Instruction  No.  WI-MSB36-72.  dated 
February  1,  2002.  The  Director  of  the  Federal 
Register  approved  this  incorporation  by 
reference  under  5  U.S.C.  552(a)  and  1  CFR 
part  51.  You  may  get  copies  from  Diamond 
Aircraft  Industries  GmbH,  N.A.  Otto-Strasse 
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5,  A-2700  Wiener  Neistadt.  Austria; 
telephone:  43  2622  26  700:  facsimile:  43  2622 
26  780.  You  may  view  copies  at  the  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri,  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street,  NW.,  suite 
700,  Washington.  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  Austrian  AD  No.  Ill,  dated  February  26. 
2002. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  revises  2002- 
15-01,  Amendment  39-12829  (67  FR  47680. 
July  22,  2002). 

(j)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  September  3,  2002. 

Issued  in  Kansas  City,  Missouri,  on  August 
21,2002. 

David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

(FR  Doc.  02-22129  Filed  8-29-02;  8:45  am| 
BHJJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39  I 

[Docket  No.  2000-CE-35-AD;  Amendment 
39-12869;  AD  2002-17-04] 

RIN2120-AA64 

Airworthiness  Directives;  Baiionbau 
Womer  GmbH  iModel  K-63(V1-Stu 
Manned  Free  Gas  Balloons 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
conunents. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  that 
applies  to  all  Baiionbau  Womer  GmbH 
(Baiionbau)  Model  K-630/l-Stu 
manned  free  gas  balloons.  This  AD 
requires  you  to  replace  the  PVC  tubes 
that  cover  the  steelwire  loops  of  the 
basket  with  an  electrostatic  conductive 
braided  rope.  This  AD  is  the  result  of 
mandatory  continuing  airworthiness 
information  (MCAI)  issued  by  the 
airworthiness  authority  for  Germany. 
The  actions  specified  by  this  AD  are 
intended  to  prevent  the  chance  of  an 
electrostatic  charge  buildup  between  the 
steelwire  loops  of  the  basket  and  the 
balloon  envelope,  which  could  result  in 
ignition  of  combustible  lifting  gas  fumes 
in  the  balloon  envelope.  Such  a 
condition  could  lead  to  gas  explosion 
and  fire. 

DATES:  This  AD  becomes  effective  on 
September  30,  2002. 

The  Director  of  the  Federal  Register 
approved  the  incorporation  by  reference 


of  certain  publications  listed  in  the 
regulation  as  of  September  30,  2002. 

The  Federal  Aviation  Administration 
(FAA)  must  receive  any  comments  on 
this  rule  on  or  before  October  10,  2002. 

ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-35-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronicadly  must  contain 
"Docket  No.  2000-CE-35-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  the  service  information 
referenced  in  this  AD  from  Baiionbau 
Womer  GmbH,  Zirbelstr  57c,  86154 
Augusburg,  Federal  Republic  of 
Germany;  telephone:  ++  49  821-421590; 
facsimile:  ++  49  821-419641.  You  may 
view  this  information  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  2000-CE- 
35-AD,  901  Locust,  Room  506,  Kansas 
City,  Missouri  64106;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Roger  Chudy,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4140;  facsimile: 
(816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Discussion 

What  Events  Have  Caused  This  AD? 

The  Luftfahrt-Bundesarat  (LB A), 
which  is  the^airworthiness  authority  for 
Germany,  notified  FAA  that  an  unsafe 
condition  may  exist  on  all  Baiionbau 
Model  K-630/l-Stu  manned  free  gas 
balloons.  The  LBA  reports  the  potential 
of  an  electrostatic  build  up  between  the 
steelwire  loops  of  the  basket  and  the 
balloon  envelope. 

Baiionbau  has  designed  an 
electrostatic  conductive  braided  rope  to 
address  this  condition. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  prevented, 
could  result  in  ignition  of  combustible 
lifting  gas  fumes  in  the  balloon 
envelope.  Such  a  condition  could  lead 
to  gas  explosion  and  fire. 


Is  There  Service  Information  That 
Applies  to  This  Subject? 

Baiionbau  has  issued  Technical  Note 
Nr.  8002-13,  dated  January  14,  2000. 

This  service  information  includes 
procediu-es  for  removing  the  PVC  tubes 
that  cover  the  steelwire  loops  of  the 
basket  and  installing  an  electrostatic 
conductive  braided  rope. 

What  Action  Did  the  LBA  Take? 

The  LBA  classified  this  service 
bulletin  as  mandatory  and  issued 
German  AD  Number  2000-063,  dated 
Febmary  24,  2000,  in  order  to  ensure 
the  continued  airworthiness  of  these 
balloons  in  Germany. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

This  balloon  model  is  manufactured 
in  Germany  and  is  type  certificated  for 
operation  in  the  United  States  under  the 
provisions  of  section  21.29  of  the 
Federal  Aviation  Regulations  (14  CFR 
21.29)  and  the  applicable  bilateral 
airworthiness  agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  us  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  LBA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Baiionbau  Model  K-630/1- 
Stu  manned  free  gas  balloons  of  the 
same  type  design; 
— ^The  actions  specified  in  the 
previously-referenced  service 
information  (as  specified  in  this  AD) 
should  be  accomplished  on  the 
affected  balloons;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Does  This  AD  Require? 

This  AD  requires  you  to  incorporate 
the  actions  in  the  previously-referenced 
service  bulletin. 

Will  I  Have  the  Opportunity  To 
Comment  Prior  to  the  Issuance  of  the 
Rule? 

Since  this  AD  action  does  not  affect 
any  balloon  that  is  ciurently  on  the  U.S. 
register,  it  has  no  adverse  economic 
impact  and  imposes  no  additional 
burden  on  any  person.  Therefore,  notice 
and  opportunity  for  public  prior 
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comment  are  unnecessary  and  the 
amendment  may  be  made  effective  in 
less  than  30  days  after  publication  in  the 
Federal  Register. 

None  of  the  Baiionbau  Model  K-630/ 
1-Stu  manned  free  gas  balloons  affected 
by  this  action  are  on  the  U.S.  Register. 
All  balloons  included  in  the 
applicability  of  this  rule  currently  are 
operated  by  non-U. S.  operators  imder 
foreign  registry;  therefore,  they  are  not 
directly  affected  by  this  AD  action. 
However,  the  FAA  considers  this  rule 
necessary  to  ensure  that  the  imsafe 
condition  is  addressed  in  the  event  that 
any  of  these  subject  balloons  are 
imported  and  placed  on  the  U.S. 
Register. 

Comments  Invited 

How  Do  I  Comment  on  This  AD? 

Although  this  action  is  in  the  form  of 
a  final  rule  and  was  not  preceded  by 
notice  and  opportxmity  for  public 
comment,  FAA  invites  your  comments 
on  the  rule.  You  may  submit  whatever 
written  data,  views,  or  arguments  you 
choose.  You  need  to  include  the  rule's 
docket  niunber  and  submit  your 
comments  to  the  address  specified 
under  the  caption  ADDRESSES.  We  will 
consider  all  comments  received  on  or 
before  the  closing  date  specified  above. 
We  may  amend  this  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  AD  action  and 
determining  whether  we  need  to  take 
additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
AD  I  Should  Pay  Attention  to? 

We  specifically  invite  comments  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  mle.  You  may  view  all 
comments  we  receive  before  and  cifter 
the  closing  date  of  the  mle  in  the  Rules 
Docket.  We  will  file  a  report  in  the 
Rules  Docket  that  summarizes  each  FAA 
contact  with  the  public  that  concerns 
the  substantive  parts  of  this  AD. 


How  Can  I  Be  Sure  FAA  Receives  Afy 
Comment? 

If  you  want  us  to  acknowledge  the 
receipt  of  yoiu-  comments,  you  must 
include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-35- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Compliance  Time  of  this  AD 

What  Is  the  Compliance  Time  of  This 
AD? 

The  compliance  time  of  this  AD  is 
within  the  next  30  days  after  the 
effective  date  of  this  AD. 

Why  Is  the  Compliance  Time  Presented 
in  Calendar  Time  Instead  of  Hours 
Time-In-Service  (TIS)? 

This  unsafe  condition  is  not  a  result 
of  the  number  of  times  the  balloon  is 
operated.  The  chance  of  this  situation 
occiuring  is  the  same  for  a  balloon  with 
10  hours  time-in-service  (TIS)  as  it 
would  be  for  a  balloon  with  500  hours 
TIS.  For  this  reason,  the  FAA  has 
determined  that  a  compliance  based  on 
calendar  time  should  be  utilized  in  this 
AD  in  order  to  assiu'e  that  the  unsafe 
condition  is  addressed  on  all  balloons  in 
a  reasonable  time  period. 


Regulatory  Impact 

Does  This  AD  Impact  Various  Entities? 

These  regulations  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  national 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  FAA 
has  determined  that  this  final  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132. 

Does  This  AD  Involve  a  Significant  Rule 
or  Regulatory  Action  ? 

We  have  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  is  not  a  significant  regulatory  action 
under  Executive  Order  12866.  It  has 
been  determined  further  that  this  action 
involves  an  emergency  regulation  imder 


Actions 


DOT  Regulatory  Policies  and  Procedures 
(44  FR  11034.  Febmary  26.  1979),  If  it 
is  determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket 
(otherwise,  an  evaluation  is  not 
required).  A  copy  of  it,  if  filed,  may  be 
obtained  from  the  Rules  Docket. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Incorporation  by  Reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
amends  part  39  of  the  Federal  Aviation 
Regulations  (14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  4011.3.  44701 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

2002-17-04    Baiionbau  Worner  Gmbh: 

Amendment  39-12869:  Docltet  No.     - 
2000-CE-35-AD 

(a)  What  balloons  are  affected  by  this  AD^ 
This  AD  affects  Model  K-630/l-Slu  manned 
free  gas  balloons,  all  serial  numbers,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD' 
Anyone  who  wishes  to  operate  any  of  the 
balloons  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD, 

(c)  What  pmblem  does  this  AD  address'' 
The  actions  specified  by  this  AD  are  intended 
to  prevent  the  chance  of  an  electrostatic 
charge  buildup  between  the  steelwire  loops 
of  the  basket  and  the  balloon  envelope, 
which  could  result  in  ignition  of  (ombustible 
lifting  gas  fumes  in  the  balloon  envelope. 
Such  a  condition  could  lead  to  gas  explosion 
and  fire. 

(d)  What  actions  must  !  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  lollowing; 


(1)  Remove  ttie  PVC  tubes  on  the  steelwire 
loops  of  the  basket  and  Install  an  electro- 
static conductive  braided  rope. 

(2)  Do  not  Install  PVC  tubes  on  the  steelwire 
loops  of  the  basket. 


Compliance 


Procedures 


Within  the  next  30  days  after  September  30, 
2002  (the  effective  date  of  this  AD), 

As  of  September  30,  2002  (the  effective  date 
of  this  AD), 


In  accordance  with  Baiionbau  Womer  GmbH 
Technical  Note  Nr.  8002-13.  dated  January 
14,  2000. 

Not  applicable. 
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(e)  Ckin  I  comply  with  this  AD  in  any  other 
way?  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2TThe  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AO  applies  to  each  balloon 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  balloons  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  IVhere  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Roger  Chudy, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust.  Room  301,  Kansas 
City.  Missouri  64106:  telephone:  (816)  329- 
4140;  facsimile:  (816)  329-^090. 

(g)  What  if  I  need  to  fly  the  balloon  to 
another  location  to  comply  with  this  AD?7he 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21.197  and 
21.199)  to  operate  your  balloon  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD. 

(h)  Are  any  service  bulletins  incorporated 
into  this  AD  by  reference?  Actions  required 
by  this  AD  must  be  done  in  accordance  with 
Ballonbau  Womer  GmbH  Technical  Note  Nr. 
8002-13,  dated  January  14,  2000.  The 
Director  of  the  Federal  Register  approved  this 
incorporation  by  reference  under  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  can  get  copies 
from  Ballonbau  Womer  GmbH,  Zirbelstr  57c, 
86154  Augusburg,  Federal  Republic  of 
Germany;  telephone:  +■•■  49  821-421590; 
facsimile:  ++  49  821-419641.  You  may  view 
copies  at  FAA,  Central  Region.  Office  of  the 
Regional  Counsel.  901  Locust,  Room  506, 
Kansas  City,  Missouri,  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street. 
NW.,  suite  700,  Washington,  DC. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  German  AD  2000-063.  dated  February  24. 
2000. 

(i)  When  does  this  amendment  become 
effective?  This  amendment  becomes  effective 
on  September  30,  2002. 

Issued  in  Kansas  Citv,  Missouri,  on  August 
21.2002. 

David  R.  Showers, 

Acting  Manager.  Small  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-22128  Filed  8-29-02;  8:45  am] 
■LUNG  COOE  4910-13-f 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-NM-'l95-AD;  Amendment 
39-1 2872;  AD  2002-1 7-06] 

RIN2120-AA64 

Airworthiness  Directives;  iMcDonneil 
Dougias  Modei  MD-11  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  certain  McDonnell 
Douglas  Model  MD-1 1  airplanes,  that 
currently  requires  repetitive  general 
visual  inspections  of  the  power  feeder 
cables,  terminal  strip,  fuseholder,  and 
fuses  of  the  galley  load  control  unit 
(GLCU)  within  the  No.  3  bay  electrical 
power  center  to  detect  damage;  and 
corrective  actions,  if  necessary.  That  AD 
also  currently  requires  replacement  of 
the  electrical  wiring  of  the  galley  in  the 
electrical  power  center  in  bays  1,2,  and 
3  with  larger  gage  cable  assemblies, 
which  terminates  the  repetitive 
inspections.  This  amendment  removes 
the  replacement  requirement  and 
reinstates  the  repetitive  inspections  and 
corrective  actions  if  necessary.  This 
amendment  is  prompted  by  information 
from  the  airplane  manufacturer  that 
accomplishment  of  the  replacement 
required  by  the  existing  AD  could  result 
in  additional  wire  chafing  damage  in  the 
electrical  power  center  (EPC)  due  to 
insufficient  clearance  from  structure. 
The  actions  specified  in  this  AD_  are 
intended  to  prevent  such  chafing,  and 
consequent  arcing  and  smoke  and  fire  in 
the  EPC,  and  to  prevent  damage  to  the 
wire  assembly  terminal  lugs  and 
overheating  of  the  power  feeder  cables 
on  the  No.  3  and  No.  4  galley  load 
control  unit,  which  could  result  in 
smoke  and  fire  in  the  center  accessory 
compartment. 

DATES:  Effective  September  16,  2002. 

The  incorporation  by  reference  of 
certain  publications,  as  listed  in  the 
regulations,  was  approved  previously  by 
the  Director  of  the  Federal  Register  as  of 
January  4,  2000  (64  FR  71001,  December 
20,  1999). 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
October  29,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 


Attention:  Rules  Docket  No.  2002-NM- 
195-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
iarcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-195-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Boeing 
Commercial  Aircraft  Group,  Long  Beach 
Division,  3855  Lakewood  Boulevard, 
Long  Beach,  California  90846, 
Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at 
the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Brett  Portwood, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5350;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Writer/Editor;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carJi@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  On  July  2, 
2002,  the  FAA  issued  AD  2002-14-05, 
amendment  39-12805  (67  FR  47640, 
July  19,  2002),  applicable  to  certain 
McDonnell  Douglas  Model  MD-11 
airplanes,  to  require  repetitive  general 
visu^  inspections  of  the  power  feeder 
cables,  terminal  strip,  fuseholder,  and 
fuses  of  the  galley  load  control  unit 
(GLCU)  within  the  No.  3  bay  electrical 
power  center  to  detect  damage;  and 
corrective  actions,  if  necessary.  That  AD 
also  requires  replacement  of  the 
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electrical  wiring  of  the  galley  in  the 
electrical  power  center  in  bays  1,2,  and 
3  with  larger  gage  cable  assemblies, 
which  terminates  the  repetitive 
inspections.  That  action  was  prompted 
by  the  FAA's  determination  that  fiulher 
rulemaking  action  was  necessary  to 
mandate  the  terminating  action.  The 
actions  required  by  that  AD  are 
intended  to  prevent  damage  to  the  wire 
assembly  terminal  lugs  and  overheating 
of  the  power  feeder  cables  on  the  No.  3 
and  4  GLCU,  which  could  result  in 
smoke  and  fire  in  the  center  accessory 
compartment. 

Actions  Since  Issuance  of  Previous  AD 

Since  the  issuance  of  AD  2002-14-05, 
the  airplane  manufacturer  has  informed 
the  FAA  that  accomplishment  of  the 
replacement  specified  in  Boeing  Service 
Bulletin  MDl  1-24-184,  dated  February 
22,  2001,  which  is  required  by 
paragraph  (c)  of  that  AD,  could  result  in 
additional  wire  chafing  damage  in  the 
electrical  power  center  (EPC)  due  to 
insufficient  clearance  from  stnictine. 
Such  chafing,  if  not  corrected,  could 
cause  arcing  and  consequent  smoke  and 
fire  in  the  electrical  power  center. 
Boeing  also  has  informed  us  that  it  is 
plaiming  to  revise  Boeing  Service 
Bulletin  MDl  1-24-184. 

FAA's  Determination 

In  light  of  the  identified  unsafe 
condition,  we  have  determined  that  the 
replacement  required  by  paragraph  (c) 
of  AD  2002-14-05  is  no  longer 
acceptable  as  terminating  action  for  the 
repetitive  inspections  required  by 
paragraphs  (a)  and  (b)  of  that  AD,  and 
that  those  repetitive  inspections  must 
continue  to  be  done,  imtil  a  new 
terminating  action  is  developed, 
approved,  and  available. 

Explanation  of  Relevant  Service 
Information 

We  previously  reviewed  and 
approved  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A160, 
Revision  01,  dated  November  11, 1999, 
which  describes  procedures  for 
repetitive  general  visual  inspections  of 
the  power  feeder  cables,  terminal  strip, 
fuseholder,  and  fuses  of  the  GLCU 
within  the  No.  3  bay  electrical  power 
center;  and  corrective  actions,  if 
necessary.  The  corrective  actions 
include  replacement  of  power  feeder 
cables,  fuseholder,  and/or  fuses,  as 
applicable,  with  new  parts. 

We  also  previously  reviewed  and 
approved  McDoimell  Douglas  Alert 
Service  Bulletin  MD11-24A160,  dated 
August  30, 1999,  which  describes  the 
same  procedures  as  Revision  01  of  the 
service  bulletin.  However,  the 


inspection  is  only  accomplished  once, 
rather  than  repetitively.  Therefore,  this 
service  bulletin  is  also  provided  as  a 
source  of  accomplishment  instructions 
for  the  required  general  visual 
inspections  and  corrective  actions. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  this  same 
type  design,  this  AD  supersedes  AD 
2002-14-05  to  require  repetitive  general 
visual  inspections  of  the  power  feeder 
cables,  terminal  strip,  fuseholder,  and 
fuses  of  the  GLCU  within  the  No.  3  bay 
electrical  power  center  to  detect 
damage;  and  corrective  actions,  if 
necessary.  The  actions  will  be  required 
to  be  accomplished  in  accordance  with 
the  service  bulletins  described 
previously. 

Interim  Airtion 

This  is  considered  to  be  interim 
action.  The  airplane  manufacturer  has 
advised  that  it  ciurently  is  developing  a 
replacement  that  will  address  the  unsafe 
condition  addressed  by  this  AD.  Once 
this  replacement  is  developed, 
approved,  and  available,  we  may 
consider  additional  rulemaking. 

Determination  of  Rule's  Effective  Date 

Since  a  situation  exists  that  requires 
the  inunediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportimity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  days. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  shall  identify  the 
Rules  Docket  nimiber  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 


additional  rulemaking  action  would  be 
needed. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  AD  is  being  requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulator\',  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  rule  must 
submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-195-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  ""egulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26, 1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulator}- 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it,  if  filed,  may  be  obtained  from  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  4011J.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-12805  (67  FR 
47640,  July  19,  2002),  and  by  adding  a 
new  airworthiness  directive  (AD), 
amendment  39-12872,  to  read  as 
follows: 

2002-17-06    McDonnell  Douglas: 

Amendment  39-12872.  Docket  2002- 
NM-195-AD.  Supersedes  AD  2002-14- 
05.  Amendment  39-12805. 

Applicability:  Model  MD-11  airplanes,  as 
listed  in  Boeing  Service  Bulletin  MDll-24- 
184.  dated  February  22.  2001;  certificated  in 
any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD:  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Co/np/ionce;  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  chafing  damage  to  the  wire 
assembly,  and  consequent  arcing  and  smoke 
and  fire  in  the  electrical  power  center,  and 
to  prevent  damage  to  the  wire  assembly 
terminal  lugs  and  overheating  of  the  power 
feeder  cables  on  the  No.  3  and  No.  4  galley 
load  control  unit  (GLCU),  which  could  result 
in  smoke  and  fire  in  the  center  accessorv 
compartment,  accomplish  the  following: 

Initial  Inspection 

(a)  Do  a  general  visual  inspection  of  the 
power  feeder  cables,  terminal  strip, 
fuseholder,  and  fuses  of  the  GLCU  within  the 
No.  3  bay  electrical  power  center  to  detect 
damage  (j.e.,  discoloration  of  affected  parts  or 
loose  attachments),  per  McDonnell  Douglas 
Alert  Service  Bulletin  MD11-24A160,  dated 


August  30,  1999;  or  Revision  01,  dated 
November  11,  1999;  at  the  applicable  time 
specified  in  paragraph  (a)(1)  or  (a)(2)  of  this 
AD. 

(1)  For  airplanes  on  which  the  replacement 
required  by  paragraph  (c)  of  AD  2002-14-05, 
amendment  39-12805,  has  been  done: 
Inspect  within  60  days  after  the  effective  date 
of  this  AD. 

(2)  For  airplanes  on  which  the  replacement 
required  by  paragraph  (c)  of  AD  2002-14-05 
has  NOT  been  done:  Inspect  within  600  flight 
hours  from  the  last  inspection  required  by 
AD  2002-14-05,  or  within  60  days  after  the 
effective  date  of  this  AD,  whichever  occurs 
later. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

No  Damage  Detected:  Repetitive  Inspections 

(b)  If  no  damage  is  detected  during  any 
inspection  required  by  this  AD,  repeat  the 
general  visual  inspection  every  600  flight 
hours. 

Damage  Detected:  Replacement  and 
Repetitive  Inspections 

(c)  If  any  damage  is  detected  during  any 
inspection  required  by  this  AD,  before  further 
flight,  replace  the  power  feeder  cables, 
fuseholder,  and/or  fuses,  as  applicable,  with 
new  parts,  per  McDonnell  Douglas  Alert 
Service  Bulletin  MD11-24A160,  dated 
Augu.st  30,  1999:  or  Revision  01,  dated 
November  11,  1999.  Repeat  the  general  visual 
inspection  every  600  flight  hours. 

AltemativeMethods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Incorporation  by  Reference 

(f)  The  actions  shall  be  done  in  accordance 
with  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A160,  dated  August  30, 
1999;  or  McDonnell  Douglas  Alert  Service 
Bulletin  MD11-24A160,  Revision  01,  dated 
November  11, 1999.  The  incorporation  by 
reference  of  those  documents  was  approved 
previously  by  the  Director  of  the  Federal 
Register  as  of  January  4,  2000  (64  FR  71001, 
December  20, 1999).  Copies  may  be  obtained 
ft-om  Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California  90846, 
Attention:  Data  and  Service  Management, 

■  Dept.  G1-L5A  (D80O-O024).  Copies  may  be 
inspected  at  the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  FAA,  Los  Angeles 
Aircraft  Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington, 
DC. 

Effective  Date 

(g)  This  amendment  becomes  effective  on 
September  16,  2002. 

Issued  in  Renton,  Washington,  on  August 
23,  2002. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-22127  Filed  8-29-02;  8:45  am) 

BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  95 

[Docket  No.  30327;  Amdt  No.  437] 

IFR  Altitudes;  Miscellaneous 
Amendments 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts 
miscellaneous  amendments  to  the 
required  IFR  (instrument  flight  rules) 
altitudes  and  changeover  points  for 
certain  Federal  airways,  jet  routes,  or 
direct  routes  for  which  a  minimum  or 
maximum  en  route  authorized  IFR 
altitude  is  prescribed.  This  regulatory 
action  is  needed  because  of  changes 
occurring  in  the  National  Airspace 
System.  These  changes  are  designed  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace  under  instrument 
conditions  in  the  affected  areas. 
EFFECTIVE  DATE:  0901  UTC,  October  3, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donald  P.  Pate,  Flight  Procedure 
Standards  Branch  (AMCAFS-420), 
Flight  Technologies  and  Programs 
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Division,  Flight  Standards  Service, 
Federal  Aviation  Administration,  Mike 
Monroney  Aeronautical  Center,  6500 
South  MacArthur  Blvd.,  Oklahoma  City, 
OK.  73169  (Mail  Address:  PO  Box  25082 
Oklahoma  City,  OK.  73125)  telephone: 
(405) 954-4164. 

SUPPLEMENTARY  INFORMATION:  This 
amendment  to  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95) 
amends,  suspends,  or  revokes  IFR 
altitudes  governing  the  operation  of  all 
aircraft  in  flight  over  a  specified  route 
or  any  portion  of  that  route,  as  well  as 
the  changeover  points  (COPs)  for 
Federal  airways,  jet  routes,  or  direct 
routes  as  prescribed  in  part  95. 

The  Rule 

The  specified  IFR  altitudes,  when 
used  in  conjimction  with  the  prescribed 
changeover  points  for  those  routes, 
ensure  navigation  aid  coverage  that  is 
adequate  for  safe  flight  operations  and 
free  of  frequency  interference.  The 
reasons  and  circiunstances  that  create 
the  need  for  this  amendment  involve 
matters  of  flight  safety  and  operational 
efficiency  in  the  National  Airspace 
System,  are  related  to  published 
aeronautical  charts  that  are  essential  to 
the  user,  and  provide  for  the  safe  and 
efficient  use  of  the  navigable  airspace. 
In  addition,  those  various  reasons  or 


circumstances  require  making  this 
amendment  effective  before  the  next 
scheduled  charting  and  publication  date 
of  the  flight  information  to  assure  its 
timely  availability  to  the  user.  The 
effective  date  of  this  amendment  reflects 
those  considerations.  In  view  of  the 
close  and  immediate  relationship 
between  these  regulatory  changes  and 
safety  in  air  commerce,  I  find  that  notice 
and  public  procediu^  before  adopting 
this  amendment  are  impracticable  and 
contrary  to  the  public  interest  and  that 
good  cause  exists  for  making  the 
amendment  effective  in  less  than  30 
days. 

Conclusion 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
fi^uent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore — (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  For  the  same 
reason,  the  FAA  certifies  that  this 
amendment  will  not  have  a  significant 


economic  impact  on  a  substantial 
number  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  95 

Airspace,  Navigation  (air). 

Issued  in  Washington,  DC  on  August  23, 
2002. 

James  ).  Bailough, 

Director.  Flight  Standards  Service. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  part  95  of  the  Federal 
Aviation  Regulations  (14  CFR  part  95)  is 
amended  as  follows  effective  at  0901 
UTC,  October  3,  2002. 

PART  95— [AMENDED] 

1.  The  authority  citation  for  part  95 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106, 
40113,  40114,  40120,  44502.  44514.  44719, 
44721. 

§§95.6001,  95.6070, 95.6081, 95.6095, 
95.6214, 95.6267, 95.6300, 95.6339, 95.6385, 
95.6433, 95.6445, 95.6537, 95.6552, 95.7001, 
and  95.7072    [Amended] 

2.  Part  95  is  amended  to  read  as 
follows: 


Revisions  to  IFR  Altitudes  &  Changeover  Points 

[Amendment  437  Effective  Date:  October  3,  2002] 


From 


To 


MEA 


§95.6001  Victor  Routes-U.S. 
§95.6001  VOR  Federal  Airway  1  Is  Amended  to  Read  In  Part 


Zaggy,  NC  FIX  

*1500— MOCA 


Cofield,  NC  VORTAC 


•3000 


§95.6070  VOR  Federal  Airway  70  is  Amertded  to  Read  in  Part 


Pears,  NC  FIX 

•2000— MOCA 


Cofield,  NC  VORTAC 


•3000 


§95.6081  VOR  Federal  Airway  81  is  Amended  to  Read  in  Part 


Blacic  Forest,  CO  VORTAC 
*9500— WRA 
"10000— MOCA 


•Hohum,  CO  FIX 


•13000 


§95.6095  VOR  Federal  Airway  95  is  Amended  to  Read  in  Part 


Gorje,  CO  FIX  

•13100— MCA  Hotium  FIX  S  BND 
*9500— MRA 
"16200— MOCA 


•Hotium,  CO  Fix 


••17000 


§95.6214  VOR  Federal  Airway  214  is  Amended  to  Read  in  Part 


Duponl,  DE  VORTAC 
•1700— MOCA 

Stefe,  PA  FIX  

•2500— MOCA 


Stefe,  PA  FIX 

Yardley,  PA  VOR/DME 


•3000 
•6000 


Dupont.  DE  VORTAC 
•1700— MOCA 

Stefe,  PA  FIX  

•2500— MOCA 
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From 

To 

MEA 

§95.6267  VOR  Fectoral  Airway  267  is  Amwided  to  Read  in  Part 

Craig,  FL  VORTAC  

Baxly,  GA  FIX  

3000 

§95.6300  VOR  Federal  Airway  300  is  Amended  to  Read  in  Part 

U.S  Canadian  Border  

•Campo,  ME  FIX 

**7200 

•10000— f^RA 
"570O— MOCA 

§95.6339  VOR  Federal  Airway  339  is  Amended  to  Read  in  Part 

Trent,  KY  FIX  

Falmouth,  KY  VOR/DME  

3500 

§95.6385  VOR  Federal  Airway  385  is  Amended  to  Read  in  Part 

Lubbock,  TX  VORTAC  

•Wagun,  TX  FIX 

•8000 

•4600— MOCA 
Wagun,  TX  FIX  

Abilene  TX  VORTAC     .     .. 

•8000 

•3800— MOCA 

§95.6433  VOR  Federal  Airway  433  is  Amended  to  Read  in  Part 

1 

Stefe,  PA  FIX 

Yardley,  PA  VOR/DME 


•3000 
*6000 


§95.6445  VOR  Federal  Airway  445  is  Amended  to  Read  in  Part 


Dupont,  DE  VORTAC 
•170O— MOCA 

Stefe,  PA  FIX  

•2500— MOCA 


Stefe,  PA  FIX  

Yardley,  PA  VOR/DME 


•3000 
•6000 


§95.6537  VOR  Federal  Airway  537  is  Amended  to  Read  in  Part 

Presk,  FL  FIX  

Cermo,  FL  FIX    .  . 

•8000 

•2000— MOCA 

§95.6552  VOR  Federal  Airway  552  is  Amended  to  Read  in  Part 


Lake  Charles,  LA  VORTAC 

■ ■ 

Hatha,  LA  FIX  

2000 

Hatha,  LA  FIX  

Lafayette,  LA  VORTAC  

2800 

From 

1                                           To 

MEA 

MAA 

§95.7001  JET  ROUTES 
1                                          §95.7072  JET  ROUTE  NO.  72 

Peach  Springs,  AZ  VORTAC 

Gap  in 

Navigation  Sig- 

Gallup 

,  NM  VORTAC  

#18000 

45000 

#MEA  is  Established  With  a 
nal  Coverage. 

IFR  Doc.  02-22116  Filed  8-29-02;  8:58  am| 
BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 
19  CFR  Part  122 

[T.D.  02-51] 
RIN1515-AD01 

Re-Use  of  Air  Waybill  Number  on  Air 
Cargo  Manifest 

agency:  U.S.  Customs  Service.  - 
Department  of  the  Treasury. 


ACTION:  Final  rule. 


SUMMARY:  This  document  amends  the 
Customs  Regulations  pertaining  to  air 
commerce  to  provide  that  once  an  air 
waybill  number  is  used  on  an  air  cargo 
manifest,  one  year  must  elapse  before 
the  same  air  waybill  number  may  be 
used  on  another  air  cargo  manifest. 
Ciurent  regulations  prohibit  the  re-use 
of  an  air  waybill  number  for  three  years 
after  it  is  used  on  an  air  cargo  manifest. 
This  document  also  specifies  that  air 
cargo  manifests  must  reference  an  11- 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 55721 


digit  air  waybill  niunber  for  each  air 

waybill  it  covers. 

EFFECTIVE  DATE:  September  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Robert  Scholtens.  Trade  Programs, 

OfBce  of  Field  Operations:  (202)  927- 

3459. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  requirements  for  aircraft  entry 
and  entry  documents  are  set  forth  in 
subpart  E  of  part  122  of  the  Customs 
Regulations  (19  CFR  Part  122;  §  122.41 
et  seq.).  Under  §  122.41  of  the 
regulations  (19  CFR  122.41),  all 
commercial  aircraft  coming  to  the 
United  States  from  a  foreign  area  (with 
certain  exceptions  not  relevant  here) 
must  make  entry.  Section  122.48  (19 
CFR  122.48)  provides  that  an  air  cargo 
manifest  covering  all  cargo  on  board 
must  be  filed  with  the  general 
declaration  for  any  aircraft  required  to 
make  entry  under  §  122.41.  Section 
122.48(c)  pertains  to  the  air  cargo 
manifest  form  (Customs  Form  7509)  and 
the  information  it  must  contain  which 
includes  an  air  waybill  number  for  each 
air  waybill  covered  by  the  manifest.  The 
number  of  air  waybills  covered  by  the 
manifest  depends  on  the  number  of  air 
waybills  that  are  associated  with  the 
cargo  on  board.  This  number  will  vary 
from  aircraft  to  aircraft,  depending  on 
the  number  of  shipments  on  board 
(including  consolidated  shipments). 

Thus,  whenever  a  commercial  aircraft 
arrives  from  a  foreign  place  and  makes 
entry  as  required  under  the  regulations, 
it  must  submit  to  Customs  a  manifest 
containing  the  appropriate  air  waybill 
numbers.  (See  also  19  U.S.C.  1431, 
1433, 1434, 1644,  and  1644a  pertaining 
to  vessel  and  air  cai^o  memifests.) 

Section  4.7a(c)(2)(iii),  Customs 
Regulations  (19  CFR  4.7a(c)(2)(iii)), 
concerning  vessel  manifests  provides 
that  bills  of  lading  must  have  unique 
identifier  numbers,  that  the  numbers 
must  be  listed  on  vessel  manifests,  and 
that  the  identifier  numbers  may  not  be 
duplicated  within  a  3-year  period. 
Section  122.2,  Customs  Regulations  (19 
CFR  122.2),  provides  that,  except  as 
otherwise  provided  for  in  the  Customs 
Regulations,  the  customs  laws  and 
regulations  applicable  to  vessels  are  also 
applicable  to  aircraft.  (Section  122.2 
implements  19  U.S.C.  1644a(b)(l)(E), 
under  which  Customs  is  authorized,  by 
regulation,  to  apply  to  civil  aircraft  the 
laws  and  regulations  concerning  the 
entry  and  clearance  of  vessels.)  Air 
waybills  in  the  air  commerce 
environment  are  analogous  to  bills  of 
lading  in  the  vessel  commerce 
environment.  Because  the  time  frame  in 


which  an  air  waybill  identifying  number 
may  be  duplicated  is  not  otherwise 
provided  for  in  the  Customs 
Regulations,  §4.7a(c)(2)(iii),  in 
conjunction  with  §  122.2,  sets  the  time 
frame;  once  an  air  waybill  number  is 
used  on  an  air  cargo  manifest,  that 
nmnber  may  not  be  duplicated  within  a 
3-year  period. 

Customs  reconsidered  the  three-year 
restriction  on  the  re-use  of  air  waybill 
numbers  and,  on  March  1,  2002, 
Customs  published  a  notice  of  proposed 
rulemaking  (NPRM)  in  the  Federal 
Register  (67  FR  9423)  proposing  that 
§  122.48(c),  Customs  Regulations,  be 
amended  to  allow  an  air  waybill  number 
to  be  reused  after  only  a  one-year  time 
period.  In  the  NPRM,  Customs 
explained  that  the  change  was  being 
considered  in  conjunction  with  Customs 
efforts  to  improve  its  internal  automated 
information  systems  relative  to  the 
tracking,  archiving,  and  auditing  of 
shipments  by  use  of  manifest  numbers. 
Customs  also  noted  that  the  huge 
volume  of  importations  is  affecting  the 
availability  of  usable  numbers  for  air 
cargo  manifests.  (The  three-year 
restriction  of  §  4.7a(c)(2)(iii)  on  the  re- 
use of  bill  of  lading  numbers  was  not 
proposed  to  be  changed  by  this 
proposal.) 

The  NPRM  also  proposed  to  amend 
§  122.48(c)  to  specify  that  the  air  waybill 
number  referenced  on  the  air  cargo 
manifest  must  be  an  11 -digit  number. 
This  number  is  based  on  a  standard 
International  Air  Transport  Association 
format. 

Comments 

The  comment  period  set  forth  in  the 
NPRM  ended  on  April  30,  2002.  Only 
one  comment  was  received. 

Comment:  The  comment 
recommended  that  Customs  adjust  its 
Automated  Manifest  System  (AMS) 
programming  to  accommodate  the 
proposed  change  for  reuse  of  air  waybill 
numbers  from  three  years  to  one  year. 

Customs  response:  Customs  is 
working  on  programing  changes  that 
will  be  operational  by  the  time  the 
amended  regulation  takes  effect. 

Conclusion 

As  the  only  comment  received  raised 
an  issue  that  Customs  is  in  the  process 
of  resolving,  upon  further  consideration 
by  Customs,  this  document  adopts  as 
final  the  amendments  to  the  regulation 
that  were  proposed  on  March  1.  2002. 

Executive  Order  12866 

This  docimient  does  not  meet  the 
criteria  for  a  "significant  regulatory 
action"  as  specified  in  E.O.  12866. 


Regulatory  Flexibility  Act 

Inasmuch  as  the  amendment  adopted 
in  this  document  regarding  the  one-year 
time  restriction  on  re-use  of  air  waybill 
numbers  represents  a  loosening  of  the 
restriction  on  importers'  use  of  such 
numbers,  it  is  certified,  pursuant  to  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.].  that  this 
amendment  to  the  Customs  Regulations 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  Accordingly,  the  amendment  is 
not  subject  to  the  regulatory  analysis  or 
other  requirements  of  5  U.S.C.  603  and 
604. 

Drafting  Information 

The  principal  author  of  this  document 
was  Bill  Conrad,  Office  of  Regulations 
and  Rulings,  U.S.  Customs  Ser\ice. 
However,  personnel  from  other  offices 
contributed  in  its  development. 

List  of  Subjects  in  19  CFR  Part  122 

Air  cargo.  Air  cargo  manifest.  Air 
carriers.  Aircraft,  Air  transportation. 
Customs  duties  and  inspection,  Entr\' 
procedure. 

Amendments  to  the  Regulations 

For  the  reasons  stated  in  the 
preamble,  part  122  of  the  Customs 
Regulations  (19  CFR  part  122)  is 
amended  as  follows: 

PART  122— AIR  COMMERCE 
REGULATIONS 

1.  The  general  authority  citation  for 
part  122  is  revised  to  read  as  follows: 

Authority:  5  LI.S.C.  ,301:  19  I'SC",.  .=i8b.  fifi. 
1431,  1433!  1436,  1448.  H.'iB.  1590.  1594. 
1623.  1624.  1644.  1644a. 
*  ♦  *  «  • 

2.  Section  122.48  is  amended  by 
revising  paragraph  (c)  to  read  as  follows: 

§  122.48    Air  cargo  manifest. 

»         «         *         *         * 

(c)  Form.  The  air  cargo  manifest. 
Customs  Form  7509,  must  contain  all 
required  information  regarding  all  cargo 
on  board  the  aircraft,  except  that  a  more 
complete  description  of  the  cargo 
shipped  may  be  provided  by  attaching 
to  the  manifest  copies  of  the  air  waybills 
covering  the  cargo  on  board,  including, 
if  a  consolidated  shipment,  any  house 
air  waybills.  When  copies  of  air 
waybills  are  attached,  the  statement 
"Ccirgo  as  per  air  waybills  attached  " 
must  appear  on  the  manifest.  The 
manifest  must  reference  an  11 -digit  air 
waybill  number  for  each  air  waybill  it 
covers.  The  air  waybill  nimiber  must  not 
be  used  by  the  issuer  for  another  air 
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waybill  for  a  period  of  one  year  after 
issuance. 

***** 

Robert  C.  Bonner,  I 

Commissioner  of  Customs. 

Approved:  August  27.  2002. 
Timothy  E.  Skud. 

Deputy  Assistant  Secretan'  of  the  Treasury. 
[FR  Doc.  02-22224  Filed  8-29-02:  8:45  am] 

BILLING  CODE  ttaO-Ca-P 

DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

19  CFR  Parts  132  and  163 
[T.D.  02-50] 
RIN  1515-AC83 

Licenses  for  Certain  Worsted  Wool 
Fabrics  Subject  to  Tariff-Rate  Quota 

agency:  Customs  Service,  Department 
of  the  Treasury. 
ACnON:  Final  rule. 

SUMMARY:  This  document  adopts  as  a 
final  rule,  without  change,  the  interim 
rule  amending  the  Customs  Regulations 
that  was  published  in  the  Federal 
Register  on  May  1.  2001,  as  T.D.  01-35. 
The  interim  rule  set  forth  the  form  and 
manner  by  which  an  importer 
establishes  that  a  valid  license,  issued 
under  regulations  of  the  U.S. 
Department  of  Commerce,  is  in  effect  for 
certain  worsted  wool  fabric  that  is  the 
subject  of  a  tariff-rate  quota.  Such  a 
license,  issued  by  the  U.S.  Department 
of  Commerce,  is  necessary  in  order  to 
enable  the  importer  to  claim  the  in- 
quota  rate  of  duty  on  the  worsted  wool 
fabric. 

DATES:  Final  rule  effective  on  August  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Fitzpatrick,  Office  of  Field 
Operations,  (202-927-5385). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  section  501  of  the  Trade  and 
Development  Act  of  2000  (the  "Act") 
(Pub.  L.  106-200, 114  Stat.  251;  May  18. 
2000),  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS)  was 
amended  to  establish  a  tariff-rate  quota 
for  certain  worsted  wool  fabrics  that  are 
entered  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  January  1 , 
2001. 

Generally,  under  a  tariff-rate  quota, 
the  United  States  applies  one  tariff  rate. 
known  as  the  in-quota  rate,  to  imports 
of  a  product  up  to  a  particular  amount, 
known  as  the  in-quota  quantity,  and 


another,  higher  rate,  known  as  the  over- 
quota  rate,  to  imports  of  a  product  in 
excess  of  the  given  amount.  The 
preferential,  in-quota  rate  would  be 
applicable  to  the  product  only  to  the 
extent  that  the  aggregate  in-quota 
quantity  of  the  product  that  is  entered 
or  withdrawn  for  consumption  is  not 
exceeded  during  the  quota  year. 

To  establish  the  tariff-rate  quota  for 
worsted  wool  fabrics,  subchapter  2  of 
Chapter  99,  HTSUS,  was  amended  by 
section  501(a)  and  (b)  of  the  Act  to  add 
two  subheadings,  9902.51.11  and 
9902.51.12,  respectively. 

The  two  subheadings  created  by 
section  501(a)  and  (b)  of  the  Act 
describe  certain  fabrics  of  worsted  wool 
provided  for  in  subheadings  5111.11.70, 
5111.19.60,  5112.11.20  and  5112.19.90, 
HTSUS.  Since  the  passage  of  the  Act, 
the  President  issued  Presidential 
Proclamation  7383  (December  1,  2000). 
The  Annex  to  that  Presidential 
Proclamation  provided,  in  pertinent 
part,  for  the  following  HTSUS 
substitutions,  effective  on  or  after 
January  1,  2001: 

Subheading  5112.11.20  is  replaced  by 
subheadings  5112.11.30  and  5112.11.60; 
and 

Subheading  5112.19.90  is  replaced  by 
subheadings  5112.19.60  and  5112.19.95. 

Further,  it  is  noted  that  HTSUS 
subheadings  5111.ll. 70  and  5111.19.60 
do  not  provide  for  worsted  wool  fabric 
so  fabrics  described  in  those 
subheadings  would  not  meet  the 
description  of  fabrics  that  could  fall 
under  the  tariff  rate  quota. 

Accordingly,  the  tariff  rate  quota  is 
applicable  to  certain  fabrics  of  worsted 
wool  provided  for  in  subheadings 
5112.11.30,  5112.11.60,  5112.19.60  and 
5112.19.95,  HTSUS,  that  are  described 
in  and  entered  under  subheadings 
9902.51.11  and  9902.51.12,  HTSUS. 

Administration  of  Tariff'-Rate  Quota  by 
U.S.  Department  of  Commerce 

In  implementing  the  in-quota  limits 
on  the  quantities  of  worsted  wool  fabric 
that  may  be  entered  or  withdrawn  for 
consumption  subject  to  the  reduced 
tariffs  afforded  by  subheadings 
9902.51.11  and  9902.51.12,  the  U.S. 
Department  of  Commerce  was  delegated 
the  authority  under  section  501(e)  of  the 
Act  to  fairly  apportion  these  in-quota 
quantities  among  those  persons, 
including  firms,  corporations  and  other 
legal  entities,  in  the  United  States,  who 
cut  and  sew  men's  and  boys'  worsted 
wool  suits,  suit-type  jackets  and 
trousers.  This  delegation  of  authority  to 
the  Department  of  Commerce  was 
effected  by  Presidential-  Proclamation 
No.  7383  of  December  1,  2000. 


Accordingly,  the  Department  of 
Commerce  issued  regulations  setting  up 
a  program  for  the  allocation  of  the 
aggregate  in-quota  quantity  established, 
respectively,  for  subheadings  9902.51.11 
and  9902.51.12  (15  CFR  335.1-335.7; 
see  Federal  Register  dated  January  22, 
2001  (66  FR  6459)). 

In  pertinent  part,  under  this  program, 
the  usage  of  the  quota  is  allocated  to 
U.S.  suit-makers  by  virtue  of  licenses 
issued  to  them  by  the  Department  of 
Commerce.  Each  license  is  issued  for  a 
stated  quantity  of  fabric  and  is  required 
to  have  a  unique  control  number.  A  suit- 
maker  who  has  been  issued  such  a 
license  (a  licensee)  may  enter  worsted 
wool  fabric  under  subheading 
9902.51.11  or  9902.51.12  at  the  related 
in-quota  rate  of  duty,  up  to  the  amount 
authorized  in  the  license. 

However,  if  the  importer  of  record  is 
not  the  licensee,  the  importer  must  have 
received  an  authorization  from  the 
licensee  to  act  on  its  behalf,  in  order  to 
be  entitled  to  the  in-quota  rate  of  duty. 
The  licensee  may  only  authorize  an 
importer  to  import  fabric  under  the 
license  on  its  behalf  by  making  such  an 
authorization  in  writing  or  by  an 
electronic  notice  to  the  importer  and  by 
providing  a  copy  of  such  authorization 
to  the  Department  of  Commerce.  This 
authorization  must  include  the  unique 
control  number  of  the  license;  it  must 
specifically  cover  the  fabric  being 
imported;  and  it  must  be  in  the 
possession  of  the  importer  at  the  time  of 
filing  the  entry  summary  or  warehouse 
withdrawal  for  consumption  (Customs 
Form  7501),  or  its  electronic  equivalent, 
in  order  for  the  importer  to  be  eligible 
for  the  applicable  in-quota  rate  of  duty. 

Corresponding  Customs  Rulemaking 

In  accordance  with  the  rulemaking  of 
the  Department  of  Commerce,  Customs 
issued  an  interim  rule  that  was 
published  in  the  Federal  Register  (66 
FR  21664)  on  May  1,  2001,  as  T.D.  01- 
35.  The  interim  rule  added  a  new 
§  132.18  to  the  Customs  Regulations  (19 
CFR  132.18)  in  order  to  prescribe  the 
form  and  manner  by  which  an  importer 
establishes  that  a  valid  license  exists  for 
worsted  wool  fabric  subject  to  the  tariff- 
rate  quota  that  is  entered  under  HTSUS 
subheading  9902.51.11  or  9902.51.12.  In 
particular,  the  unique  control  nimiber 
assigned  to  the  license  must  be 
referenced  on  the  entry  summary  or 
warehouse  withdrawal  for  consumption, 
or  its  electronic  equivalent,  in  order  to 
entitle  the  importer  to  claim  the  in- 
quota  rate  of  duty  on  the  worsted  wool 
fabric. 

In  addition,  the  interim  rule  revised 
the  Interim  (a)(1)(A)  List  set  forth  as  an 
Appendix  to  part  163,  Customs 


Regulations  (19  CFR  part  163, 
Appendix)  to  make  reference  to  the 
license  or  written  authorization  required 
under  new  §  132.18.  The  (a)(1)(A)  List 
provides  a  listing  of  the  records  and 
information  required  for  the  entry  of 
merchandise. 

A  document  published  in  the  Federal 
Register  (66  FR  27453)  on  May  17,  2001, 
set  forth  a  correction  to  the  interim  rule 
regarding  its  effective  date.  As  noted 
above,  the  nUe  applies  to  products  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
January  1,2001. 

No  comments  were  received  from  the 
public  in  response  to  the  interim  rule, 
and  Customs  has  now  determined  to 
adopt  the  interim  rule  as  a  final  rule 
without  change. 

The  Regulatory  Flexibility  Act  and 
Executive  Order  12866  and 
Inapplicability  of  Delayed  Efiiective 
Date 

This  final  rule  implements  a 
preferential  tariff  benefit  in  favor  of  the 
importing  public;  it  provides  a 
necessary  and  reasonable  means  for 
carrying  out  this  preferential  tariff 
benefit;  and  it  closely  parallels  existing 
regulatory  provisions  that  implement 
similar  trade  preference  programs. 
Accordingly,  it  has  been  determined, 
pursuant  to  5  U.S.C.  553(d)(3),  that  a 
delayed  effective  date  is  not  required. 
Because  no  notice  of  proposed 
ndemaking  was  required,  the  provisions 
of  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  do  not  apply.  Nor 
does  this  final  rule  result  in  a 
"significant  regulatory  action"  as 
specified  in  E.O.  12866. 

Paperwork  Reduction  Act 

The  collections  of  information 
concerning  the  interim  rule  had  already 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3507) 
and  assigned  OMB  Control  Numbers 
1515-0065  (Entry  summary  and 
continuation  sheet)  and  1515-0124 
(General  recordkeeping  and  record 
production  requirements).  The  interim 
rule  did  not  make  any  material  change 
to  the  existing  approved  information 
collections. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  control  number 
assigned  by  OMB. 


List  of  Subjects 

19  CFR  Part  132 

Customs  duties  and  inspection. 
Quotas,  Reporting  and  recordkeeping 
requirements. 

19  CFR  Part  163 

Administrative  practice  and 
procedure.  Customs  duties  and 
inspection.  Imports,  Reporting  and 
recordkeeping  requirements. 

Amendments  to  the  Regulations 

Accordingly,  the  interim  rule 
amending  parts  132  and  163,  Customs 
Regulations  (19  CFR  parts  132  and  163). 
which  was  published  in  the  Federal 
Register  at  66  FR  21664  on  May  1,  2001, 
is  adopted  as  a  final  rule  without 
change. 

Robert  C.  Bonner, 

Commissioner  of  Customs. 

Approved:  August  26.  2002. 
Gordana  S.  Earp, 

Acting  Deputy  Assistant  Secretary  of  the 
Treasury. 

[FR  Doc.  02-22225  Filed  8-29-02;  8:45  ami 
BILLING  CODE  4820-02-P 


DEPARTMENT  OF  DEFENSE 
National  Imagery  and  Mapping  Agency 

32  CFR  Part  320 

[NIMA  Instruction  5500.7R1] 

Privacy  Act;  Implementation 

AGENCY:  National  Imagery  and  Mapping 
Agency,  DoD. 
ACTION:  Final  rule. 

SUMMARY:  The  National  Imagery  and 
Mapping  Agency  (NIMA)  is  adding  an 
exemption  rule  to  an  existing  system  of 
records.  The  exemption  will  increase 
the  value  of  the  system  of  records  for 
law  enforcement  purposes,  and  will 
protect  the  privacy  of  individuals 
identified  in  the  system  of  records. 
EFFECTIVE  DATE:  August  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Tom  Willess,  Associate  General 
Counsel,  at  (301)  227-2953. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  rule  was  published  on  June  4, 
2002,  at  67  FR  38448.  No  comments 
were  received  from  the  public; 
therefore,  NIMA  is  adopting  the  rule  as 
final. 

Executive  Order  12866,  "Regulatory 
Planning  and  Review" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
are  not  significant  rules.  The  rules  do 


not  (1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy;  a  sector  of  the  economy; 
productivity;  competition;  jobs;  the 
environment;  public  health  or  safety;  or 
State,  local,  or  tribal  governments  or 
communities;  (2)  Create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  Agency;  (3)  Materially  alter  the 
budgetary  impact  of  entitlements, 
grants,  user  fees,  or  loan  programs,  or 
the  rights  and  obligations  of  recipients 
thereof;  or  (4)  Raise  novel  legal  or  policy 
issues  arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  this  Executive  order. 

Public  Law  96-354,  "Regulatory 
Flexibility  Act"  (5  U.S.C.  Chapter  6) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  are  concerned  only  with 
the  administration  of  Privacy  Act 
systems  of  records  within  the 
Department  of  Defense. 

Public  Law  96-511,  "Paperwork 
Reduction  Act"  (44  U.S.C.  Chapter  35) 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
impose  no  information  requirements 
beyond  the  Department  of  Defense  and 
that  the  information  collected  within 
the  Department  of  Defense  is  necessary 
and  consistent  with  5  U.S.C.  552a, 
known  as  the  Privacy  Act  of  1974. 

Section  202,  Public  Law  104-4, 
"Unfunded  Mandates  Reform  Act" 

It  has  been  determined  that  Privacy 
Act  rulemaking  for  the  Department  of 
Defense  does  not  involve  a  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
and  that  such  rulemaking  will  not 
significantly  or  uniquely  affect  small 
governments. 

Executive  Order  13132,  "Federalism" 

It  has  been  determined  that  Privacy 
Act  rules  for  the  Department  of  Defense 
do  not  have  federalism  implications. 
The  rules  do  not  have  substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  National  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 

List  of  Subjects  in  32  CFR  Part  320 

Privacy. 

Accordingly,  32  CFR  part  320  is 
amended  as  follows: 


1      TKo  oiitVinnfir  r.it!»*ir*ri   (f\r  Q"?   CVH  i  nircictinaf  inn   anri   imnoHo  r*aeo 


frVioco  Gvctomc  urill  Ko  maHo  nn  a  naco. 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations  55725 


s\  tfimnorarv  final  rule  30  davs  orior  to         lone  and  is  geoijraphically  centered 


please  contact  the  person  listed  under 
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1.  The  authority  citation  for  32  CFR 
part  320  continues  to  read  as  follows: 

Authority:  Pub.  L.  93-579,  88  Stat.  9986  (5 
U.S.C.  552a). 

2.  Section  320.12  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 


S  320.1 2 

*         * 


Exemptions. 

•        * 


(b)  System  identifier  and  name: 
B02 10-07,  Inspector  General 
hivestigative  and  Complaint  Files. 

(1)  Exemptions:  (i)  Investigative 
material  compiled  for  law  enforcement 
purposes  may  be  exempt  pursuant  to  5 
U.S.C.  552a(k)(2).  However,  if  an 
individual  is  denied  any  right,  privilege, 
or  benefit  for  which  he  would  otherwise 
be  entitled  by  Federal  law  or  for  which 
he  would  otherwise  be  eligible,  as  a 
result  of  the  maintenance  of  such 
information,  the  individual  will  be 
provided  access  to  such  information 
except  to  the  extent  that  disclosure 
would  reveal  the  identity  of  a 
confidential  source. 

(ii)  Investigative  material  compiled 
solely  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  federal  civilian  employment, 
military  service,  federal  contracts,  or 
access  to  classified  information  may  be 
exempt  piusuant  to  5  U.S.C.  552a(k){5). 
but  only  to  the  extent  that  such  material 
would  reveal  the  identity  of  a 
confidential  source. 

(iii)  Therefore,  portions  of  this  system 
of  records  may  be  exempt  pursuant  to  5 
U.S.C.  552a(kj(2)  and/or  (k)(5)  from  the 
following  subsections  of  5  U.S.C. 
552a(c)(3),  (d),  {e){l),  (e)(4)(G).  (H)  and 
(I),  and  (n. 

(2)  Authority:  5  U.S.C.  552a(k){2)  and 
{k)(5). 

(3)  Reasons:  (i)  From  subsection  (c)(3) 
because  to  grant  access  to  the 
accoimting  for  each  disclosure  as 
required  by  the  Privacy  Act,  including 
the  date,  natiu«,  and  purpose  of  each 
disclosure  and  the  identity  of  the 
recipient,  could  alert  the  subject  to  the 
existence  of  the  investigation  or 
prosecutable  interest  by  the  NIMA  or 
other  agencies.  This  could  seriously 
compromise  case  preparation  by 
prematurely  revealing  its  existence  and 
nature;  compromise  or  interfere  with 
witnesses  or  make  witnesses  reluctant  to 
cooperate;  and  lead  to  suppression, 
alteration,  or  destruction  of  evidence. 

(ii)  From  subsections  (d)  and  (f) 
because  providing  access  to 
investigative  records  and  the  right  to 
contest  the  contents  of  those  records 
and  force  changes  to  be  made  to  the 
information  contained  therein  would 
seriously  interfere  with  and  thwart  the 
orderly  and  unbiased  conduct  of  the 


investigation  and  impede  case 
preparation.  Providing  access  rights 
normally  afforded  under  the  Privacy  Act 
would  provide  the  subject  with  valuable 
information  that  would  allow 
interference  with  or  compromise  of 
witnesses  or  render  witnesses  reluctant 
to  cooperate;  lead  to  suppression, 
alteration,  or  destruction  of  evidence; 
enable  individuals  to  conceal  their 
wrongdoing  or  mislead  the  course  of  the 
investigation;  and  result  in  the  secreting 
of  or  other  disposition  of  assets  that 
would  make  them  difficult  or 
impossible  to  reach  in  order  to  satisfy 
any  Government  claim  growing  out  of 
the  investigation  or  proceeding. 

(iii)  From  subsection  (e)(1)  because  it 
is  not  always  possible  to  detect  the 
relevance  or  necessity  of  each  piece  of 
information  in  the  early  stages  of  an 
investigation.  In  some  cases,  it  is  only 
after  the  information  is  evaluated  in 
light  of  other  evidence  that  its  relevance 
and  necessity  will  be  clear. 

(iv)  From  subsections  (e)(4)(G)  and  (H) 
because  this  system  of  records  is 
compiled  for  investigative  purposes  and 
is  exempt  from  the  access  provisions  of 
subsections  (d)  and  (f). 

(v)  From  subsection  (e)(4){I)  because 
to  the  extent  that  this  provision  is 
construed  to  require  more  detailed 
disclosure  than  the  broad,  generic 
information  currently  published  in  the 
system  notice,  an  exemption  from  this 
provision  is  necessary  to  protect  the 
confidentiality  of  sources  of  information 
and  to  protect  privacy  and  physical 
safety  of  witnesses  and  informants. 
NIMA  will,  nevertheless,  continue  to 
publish  such  a  notice  in  broad  generic 
terms,  as  is  its  current  practice. 

(vi)  Consistent  with  the  legislative 
purpose  of  the  Privacy  Act  of  1974, 
NIMA  will  grant  access  to  nonexempt 
material  in  the  records  being 
maintained.  Disclosiue  will  be  governed 
by  NIMA's  Privacy  Regulation,  but  will 
be  limited  to  the  extent  that  the  identity 
of  confidential  sources  will  not  be 
compromised;  subjects  of  an 
investigation  of  an  actual  or  potential 
criminal  or  civil  violation  will  not  be 
alerted  to  the  investigation;  the  physical 
safety  of  witnesses,  informants  and  law 
enforcement  personnel  will  not  be 
endangered;  the  privacy  of  third  parties 
will  not  be  violated;  and  that  the 
disclosure  would  not  otherwise  impede 
effective  law  enforcement.  Whenever 
possible,  information  of  the  above 
nature  will  be  deleted  from  the 
requested  documents  and  the  balance 
made  available.  The  controlling 
principle  behind  this  limited  access  is 
to  allow  disclosures  except  those 
indicated  in  this  paragraph.  The 
decisions  to  release  information  from 


these  systems  will  be  made  on  a  case- 
by-case  basis. 

Dated:  August  26,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-22145  Filed  8-29-02;  8:45  am] 
BILLING  CODE  SOOI-OB-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[COTP  Los  Angeles-Long  Beach  02-014] 

RIN2115-AA97 

Safety  Zone;  Ventura  Offshore  Gran 
Prix,  Ventura,  Califomia 

AGENCV:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  navigable  waters  of  Pierpont  Bay 
near  Ventura,  Califomia,  for  the  Ventura 
Offshore  Gran  Prix  powerboat  race  on 
September  29,  2002.  This  temporary 
safety  zone  is  necessary  to  provide  for 
public  safety  in  order  to  protect  life  and 
prevent  property  damage  near  the 
racecourse.  Persons  and  vessels  are 
prohibited  from  entering  into  or 
transiting  through  this  safety  zone 
unless  authorized  by  the  Captain  of  the 
Port  or  his  designated  representative. 
DATES:  This  rule  is  effective  from  12 
p.m.  to  3  p.m.  on  September  29,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  Los 
Angeles-Long  Beach  02-014  and  are 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office/ 
Group  Los  Angeles-Long  Beach,  1001 
South  Seaside  Avenue,  Building  20,  San 
Pedro,  Califomia,  90731  between  8  a.m. 
and  4  p.m.,  Monday  through  Friday,  , 
except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Junior  Grade  Rob  Griffiths, 
Assistant  Chief  of  Waterways 
Management  Division,  at  (310)  732- 
2020. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Final  dates 
and  other  logistical  details  for  the  event 
were  not  provided  to  the  Coast  Guard  in 
time  to  draft  and  publish  an  NPRM  or 
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a  temporary  final  rule  30  days  prior  to 
the  event,  as  the  event  would  occur 
before  the  rulemaking  process  was 
complete.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  provide  a  safety  zone  to 
ensure  the  safety  of  the  spectators  and 
other  vessels  in  the  area. 

Background  and  Purpose 

The  Coast  Guard  is  establishing  a 
temporary  safety  zone  in  the  navigable 
waters  of  Pierpont  Bay  near  Ventura, 
Califomia,  for  the  Ventvua  Offshore 
Gran  Prix  powerboat  race  on  September 
29,  2002.  Pacific  Offshore  Powerboat 
Racing  Association  is  sponsoring  this 
offshore  powerboat  race.  This  race 
consists  of  approximately  40  offshore 
powerboats,  operating  at  high  speeds, 
racing  along  a  multi-lap  rectangular 
course  located  offshore  Ventura  between 
the  hours  of  12  p.m.  and  3  p.m.  The 
course  is  centered  between  the  entrance 
to  Ventura  Harbor  and  Seaside  Park, 
approximately  Vt  nautical  mile  offshore. 

The  Coast  Guard  vrill  close  the 
waterway  to  all  vessels  and  persons  30 
minutes  prior  to  the  start  of  the  race  and 
will  reopen  the  waterway  approximately 
30  minutes  after  the  conclusion  of  the 
race  if  the  Coast  Guard  determines  that 
it  is  safe  to  do  so.  A  broadcast  notice  to 
mariners  will  be  issued  for  this  event. 

Persons  and  vessels  are  prohibited 
bom  entering  into  or  transiting  through 
this  temporary  safety  zone  during  the 
race.  By  prohibiting  persons  and  vessels 
bom  entering  the  waters  near  the 
racecourse,  the  risk  of  loss  of  life  and 
damage  to  property  will  be  significanUy 
reduced. 

U.S.  Coast  Guard  personnel  will 
enforce  this  safety  zone.  The  Coast 
Guard  may  enlist  the  aid  and 
cooperation  of  any  federal,  state,  coimty, 
municipal,  and/or  private  agency  to 
assist  in  the  patrol  of  this  safety  zone, 
which  during  this  event  may  include 
the  Coast  Guard  Auxiliary,  Ventura 
Harbor  Harbor  Patrol,  and  Ventura 
Police. 

Discussion  of  Rule 

The  following  described  area 
constitutes  a  temporary  safety  zone:  all 
waters  of  Pierpont  Bay  near  Ventura, 
Califomia,  from  surface  to  bottom, 
encompassed  by  lines  connecting  points 
beginning  at  latitude  34°15'42''  N, 
longitude  119<'16'40''  W;  thence  to 
34''16'17'';  N,  119°17'32''  W;  thence  to 
34°16'17''  N,  119°19'25''  W;  thence  to 
34°14'31''  N,  119''19'25''  W;  thence  to 
34''14'31''  N,  119°16'40'  W;  and  thence 
retiuning  to  the  point  of  origin.  (Datum: 
NAD  83).  This  area  is  approximately  2 
nautical  miles  vdde  and  2  nautical  miles 


long  and  is  geographically  centered 
between  Ventura  Harbor  and  Seaside 
Park  near  Ventiua,  Califomia. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procediues  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040,  Febmary  26, 1979). 
Due  to  the  limited  scope  of  the  safety 
zone,  the  fact  that  vessel  traffic  can  pass 
safely  around  the  zone,  and  the  short 
duration  of  the  zone,  the  Coast  Guard 
expects  the  economic  impact  of  this  rule 
to  be  so  minimal  that  full  regulatory 
evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
the  DOT  is  unnecessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jimsdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  mle  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  possibly  affect  the 
following  entities,  some  of  which  may 
be  small  entities:  the  owners  and 
operators  of  private  and  commercial 
vessels  intending  to  transit  or  anchor  in 
the  affected  area.  The  impact  to  these 
entities  would  not,  however,  be 
significant  since  this  zone  will 
encompass  only  a  small  portion  of  the 
waterway  for  a  limited  period  of  time 
and  vessels  can  safely  navigate  around 
the  safety  zone. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
imderstanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  your  small  business  or 
organization  is  affected  by  this  rule  and 
you  have  questions  concerning  its 
provisions  or  options  for  compliance. 


please  contact  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 

assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  mle  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particvdar,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  mle  will  not  result  in  such 
an  expenditiue,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  imder  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  nde  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  mle  under 
Executive  Order  130*5,  Protection  of 
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Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 


Energy  Effects 


I 


We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That  ■ 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Conmiandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
enviroimiental  documentation  because 
we  are  establishing  a  temporary  safety 
zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 


Authority:  33  U.S.C.  1231;  50  U.S.C.  191, 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Add  a  new  §  1 65  .Tl  1-069  to  read 
as  follows: 

§  1 65.T1 1  -069    Safety  Zone;  Ventura 
Offstiore  Gran  Prix,  Ventura,  California. 

(a)  Location.  The  following  described 
area  constitutes  a  temporary  safety  zone: 
all  waters  of  Pierpont  Bay  near  Ventura, 
California,  from  surface  to  bottom, 
encompassed  by  lines  connecting  points 
beginning  at  latitude  34°15'42''  N, 
longitude  119°16'40'' W;  thence  to 
34°16'17"  N,  119°17'32''  W;  thence  to 
34°16'17"  N.  119°19'25"  W;  thence  to 
34°14'31''  N,  1T9°19'25''  W;  thence  to 
34°14'31''  N,  119°16'40''  W;  and  thence 
returning  to  the  point  of  origin.  (Datum: 
NAD  83). 

(b)  Effective  period.  This  section  is 
effective  from  12  p.m.  to  3  p.m.  on 
September  29.  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into,  transit  through,  or 
anchoring  within  the  safety  zone  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port,  Los 
Angeles-Long  Beach,  or  his  or  her 
designated  representative. 

(2)  Persons  desiring  to  transit  the  area 
of  the  safety  zone  may  contact  the 
Captain  of  the  Port  at  telephone  number 
(800)  221-8724  or  the  Patrol 
Commander  on  VHF-FM  charmel  16 
(156.8  MHz).  If  permission  is  granted, 
all  persons  and  vessels  must  comply 
with  the  instructions  of  the  Captain  of 
the  Port  or  his  or  her  designated 
representative. 

Dated;  August  23,  2002. 
J.M.  Holmes, 

Captain.  U.S.  Coast  Guard,  Captain  of  the 
Port.  Los  Angeles-Long  Beach.  California. 
|FR  Doc.  02-22256  Filed  8-27-02;  4:55  pm] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  162-1162a;  FRL-7270-4] 

Approval  and  Promulgation  of 
Implementation  Plans;  State  of  Kansas 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

action:  Direct  final  rule. 

SUMMARY:  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  state  of  Kansas.  This 
revision  updates  the  state's  afr 
monitoring  surveillance  plan  to  include 


the  particulate  matter  provisions  EPA 
added  to  the  Federal  requirements  in 
1997.  Approval  of  the  state's  submittal 
will  ensure  that  it  is  consistent  and 
current  with  the  Federal  requirements. 
DATES:  This  direct  final  rule  will  be 
effective  October  29,  2002,  unless  EPA 
receives  adverse  comments  by 
September  30,  2002.  ff  adverse 
comments  are  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
informing  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Comments  may  be  mailed  to 
Kim  Johnson,  Environmental  Protection 
Agency,  Air  Planning  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101. 

Copies  of  documents  relative  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  above-listed  Region  7 
location.  The  interested  persons 
wanting  to  examine  these  documents 
should  make  an  appointment  with  the 
office  at'least  24  hours  in  advance. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Johnson  at  (913) 551-7975. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  whenever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
EPA.  This  section  provides  additional 
information  by  addressing  the  following 
questions: 

What  is  a  SIP? 

What  is  the  Federal  approval  process  for  a 

SIP? 
What  does  Federal  approval  of  a  state 

regulation  mean  to  me? 
What  is  being  addressed  in  this  document? 
Have  the  requirements  for  approval  of  a  SIP 

revision  been  met? 
What  action  is  EPA  taking? 

What  Is  a  SIP? 

Section  110  of  the  Clean  Air  Act 
(CAA)  requires  states  to  develop  air 
pollution  regulations  and  control 
strategies  to  ensure  that  state  air  quality 
meets  the  national  ambient  air  quality 
standards  established  by  EPA.  These 
ambient  standards  are  established  under 
section  109  of  the  CAA,  and  they 
currently  address  six  criteria  pollutants. 
These  pollutants  are:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  these 
regulations  and  control  strategies  to  us 
for  approval  and  incorporation  into  the 
Federally-enforceable  SIP. 

Each  Federally-approved  SIP  protects 
air  quality  primarily  by  addressing  air 
pollution  at  its  point  of  origin.  These 
SIPs  can  be  extensive,  containing  state 
regulations  or  other  enforceable 
documents  and  supporting  information 
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such  as  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations. 

What  Is  the  Federal  Approval  Process 
for  a  SIP? 

In  order  for  state  regulations  to  be 
incorporated  into  the  Federally- 
enforceable  SIP,  states  must  formally 
adopt  the  regulations  and  control 
strategies  consistent  with  state  and 
Federal  requirements.  This  process 
generally  includes  a  public  notice, 
public  hearing,  public  comment  period, 
and  a  formal  adoption  by  a  state- 
authorized  rulemaking  body. 

Once  a  state  rule,  regulation,  or 
control  strategy  is  adopted,  the  state 
submits  it  to  us  for  inclusion  into  the 
SIP.  We  must  provide  public  notice  and 
seek  additional  public  comment 
regarding  the  proposed  Federal  action 
on  the  state  submission.  If  adverse 
comments  are  received,  they  must  be 
addressed  prior  to  any  final  Federal 
action  by  us.  • 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  Code  of  Federal 
Regulations  (CFRJ  at  Tide  40,  Part  52, 
entitled  "Approval  and  Promulgation  of 
Implementation  Plans."  The  actual  state 
regulations  which  are  approved  are  not 
reproduced  in  their  entirety  in  the  CFR 
outright  but  are  "incorporated  by 
reference,"  which  means  that  we  have 
approved  a  given  state  regulation  with 
a  specific  effective  date. 

What  Does  Federal  Approval  of  a  State 
Regulation  Mean  to  Me? 

Enforcement  of  the  state  regulation 
before  and  after  it  is  incorporated  into . 
the  Federally-approved  SIP  is  primarily 
a  state  responsibility.  However,  after  the 
regulation  is  Federally  approved,  we  are 
authorized  to  take  enforcement  action 
against  violators.  Citizens  are  also 
offered  legal  recourse  to  address 
violations  as  described  in  section  304  of 
the  CAA. 

What  Is  Being  Addressed  in  This 
Document? 

Section  110(a)(2)(C)  of  the  CAA 
requires  SIPs  to  contain  provisions  for 
ambient  air  quality  monitoring  and  data 
reporting.  The  CAA  also  requires,  in 
section  319,  that  EPA  establish 
monitoring  criteria  to  be  followed 
uniformly  across  the  nation  and  that  a 
national  monitoring  network  be 
established.  The  EPA  promulgated 
regulations  to  implement  section  319  on 
May  10, 1979.  This  rulemaking 
established  part  58  of  Title  40  of  the 


Code  of  Federal  Regulations,  entitled 
"Ambient  Air  Quality  Surveillance." 
Section  58.20  establishes  requirements 
for  state  ambient  air  quality  monitoring 
networks. 

On  July  18,  1997  (62  FR  38763),  we 
updated  the  provisions  of  40  CFR  58.20 
at  the  same  time  as  we  adopted  new 
national  ambient  air  quality  standards 
(NAAQS)  for  ozone  and  particulate 
matter.  In  order  to  maintain  consistency 
with  the  Federal  requirements,  Kansas 
subsequently  revised  its  Section  E — 
Monitoring  Plan  to  address  these 
revisions.  This  update  has  been 
submitted  to  us  for  approval  as  a 
revision  to  the  Kansas  SIP. 

The  state's  submittal  incorporates  the 
provisions  which  were  added  in  1997. 
This  includes  §  58.20(f)  pertaining  to 
PMjo  and  PM2  5  monitoring  network 
descriptions,  and  §  58.20(g)  pertaining 
to  maintaining  a  list  of  all  PM2  5 
monitoring  locations  including  State 
and  Local  Air  Monitoring  Stations 
(SLAMS),  National  Air  Monitoring 
Stations  (NAMS),  Photochemical 
Assessment  Monitoring  Stations 
(PAMS),  and  population-oriented 
Special  Purpose  Monitors  (SPMs)  that 
are  included  in  the  state's  PM 
monitoring  network  description. 
Incorporation  of  these  provisions  into 
the  state's  monitoring  plan  makes  it 
consistent  with  the  Federal  monitoring 
requirements. 

Have  the  Requirements  for  Approval  of 
a  SIP  Revision  Been  Met? 

The  state  submittal  has  met  the  public 
notice  requirements  for  SIP  submissions 
in  accordance  with  40  CFR  51.102.  The 
submittal  also  satisfied  the 
completeness  criteria  of  40  CFR  part  51, 
appendix  V.  In  addition,  as  explained 
above  and  in  more  detail  in  the 
technical  support  document  which  is 
part  of  this  document,  the  revision 
meets  the  substantive  SIP  requirements 
of  the  CAA,  including  section  110  and 
implementing  regulations. 

What  Action  Is  EPA  Taking? 

We  are  processing  this  action  as  a 
final  action  because  the  revisions  make 
routine  changes  to  the  existing  rules 
which  are  noncontroversial.  Therefore, 
we  do  not  anticipate  any  adverse 
comments.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  smd  if  that  part  can  be  severed 
ft-om  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Final  Action:  We  aie  approving  a 
revision  to  the  Kansas  SIP  which 
updates  its  ambient  air  monitoring  plan. 


Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993).  this  action  is 
not  a  "significant  regulator}'  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  1321 1 , 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  bv 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1 995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885. 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  CAA.  In  this  context,  in  the  absence 
of  a  prior  existing  requirement  for  the 
State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations  55729 


55728  Federal  Register /Vol.  67,  No.  169 /Friday.  August  30,  2002 /Rules  and  Regulations 


failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  {15  U.S.C.  272  note)  do  not 
apply.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 


the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  CAA. 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Comt  of  Appeals  for  the  appropriate 
circuit  by  October  29.  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Carbon  monoxide. 


Incorporation  by  reference. 
Intergovernmental  relations,  Lead, 
Nitrogen  dioxide.  Ozone.  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides.  Volatile 
organic  compounds. 

Chapter  I,  title  40  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follow^: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  R— Kansas 

2.  In  §  52.870  the  table  in  paragraph 
(e)  is  amended  by  adding  an  entry  at  the 
end  of  the  table. 

The  addition  reads  as  follows: 

§52.870    Identmcation  of  plan. 


(e) 


I 


EPA  Approved  Kansas  Nonregulatory  Provisions 


Name  of  nonregulatory  SIP  provi- 
sion 


Applicable  geographic  or  non- 
attainment  area 


State  submittal 
date 


EPA  approval  date 


Comments 


Air  monitoring  plan Statewide 


1/16/02    August  30,  2002  [FR  cite]. 


Dated:  August  12.  2002. 
William  A.  Spratlin, 
Acting  Regional  Administrator,  Region  7. 
[FR  Doc.  02-22087  Filed  8-29-02;  8:45  am) 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  300 

[FRL-7207-7] 


I 


National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Clarification  of  United 

States  Avenue  Bum  site. 

On  July  22, 1999,  the  Environmental 
Protection  Agency  ("EPA")  promulgated 
a  final  rule  adding  the  United  States 
Avenue  Bum  site,  located  in  Gibbsboro, 
NJ.  on  the  National  Priorities  List 
("NPL")  (64  FR  39878).  On  September 
21, 1999,  the  Sherwin-Williams 
Company  filed  a  petition  for  review  of 
that  rule  in  the  United  States  Couri  of 
Appeals  for  the  District  of  Columbia 
Circuit  ("D.C.  Circuit").  Sherwin- 


Williams  Company  v.  United  States 
Environmental  Protection  Agency,  Case 
No.  99-1388  (D.C.  Cir.  1999).  EPA  and 
Sherwin-Williams  thereafter  entered 
into  negotiations  to  settle  this  litigation, 
and  on  July  10,  2002  the  parties  entered 
into  a  formal  settlement  agreement. 

In  response  to  this  settlement 
agreement,  the  DC  Circuit  Court  issued 
an  order  remanding  the  United  States 
Avenue  Bxun  listing  decision  to  EPA  on 
August  2,  2002.  In  accordance  with  the 
Court's  remand  order  and  the  settlement 
agreement,  EPA  is  providing  notice 
clarifying  that  the  United  States  Avenue 
Bum  site,  as  listed  on  the  NPL  (40  CFR 
part  300,  Appendix  B),  does  not  include 
the  Railroad  Track  Area.  However,  the 
United  States  Avenue  Bum  site  remains 
on  the  NPL. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Griesert,  phone  (703)  603-8888. 
State,  Tribal  and  Site  Identification 
Center;  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G); 
U.S.  Environmental  Protection  Agency; 
1200  Pennsylvania  Avenue  NW., 
Washington.  DC  20460. 


Dated:  August  23,  2002. 
Marianne  Lamont  Horinl(0, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
[FR  Doc.  02-22229  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  6S6»-S0-P 


NATIONAL  SCIENCE  FOUNDATION 

45  CFR  Part  672 

Antarctic  Conservation  Act  of  1978, 
Civil  IMIonetary  Penalties 

AGENCY:  National  Science  Foundation. 
ACTION:  Final  mle  with  a  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  adjusting  civil 
monetary  penalties  that  may  be  imposed 
for  violations  of  the  Antarctic 
Conservation  Act  of  1978  to  reflect 
inflation  since  the  last  effective 
adjustment. 

DATES:  This  rale  is  effective  September 
30,  2002. 

Comments,  however,  are  welcome  at 
any  time  and  will  be  considered  in 
making  future  revisions. 
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ADDRESSES:  All  conunents  should  be 
addressed  to:  John  Chester.  Assistant 
General  Counsel,  Office  of  the  General 
Counsel,  Room  1265,  National  Science 
Foundation.  4201  Wilson  Boulevard. 
Arlington.  VA  22230. 
FOR  FURTHER  INFORMATKM  CONTACT:  John 
Chester  on  (703)  292-8060  (voice)  and 
(703)  2926-9041  (facsimile)— those  are 
not  toll-fi«e  numbers — or  by  electronic 
mail  as  jchester@nsf.gov  through 
INTERNET. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (104  Stat.  890; 
28  U.S.C.  2461  note)  as  amended  by  the 
Debt  Collection  Improvement  Act  of 
1996  [section  31001(s)(l]  of  the 
Omnibus  Consolidated  Rescissions  and 
Appropriations  Act  of  1996.  Pub.  L. 
104-134.  approved  4/26/961  directs 
each  Federal  agency  to  adjust,  by 
regulation,  each  civil  monetary  penalty 
provided  by  law  within  the  jinisdiction 
of  that  agency  to  compensate  for  the 
effects  of  inflation.  The  only  civil 
monetary  penalties  within  the 
jinisdiction  oif  the  National  Science 
Foundation  are  those  imposed  for 
violations  of  the  Antarctic  Conservation 
Act  of  1978  (16  U.S.C.  2401  et  seq.).  On 
June  16, 1998  NSF  published  an 
amendment  to  its  rules  governing 
enforcement  of  that  law  adding  a  new 
section  setting  out  the  penalties  for 
inadvertent  and  deliberate  violations 
and  adjusting  those  penalties  for 
inflation  as  provided  in  the  Debt 
Collection  Improvement  Act.  The 
General  Accounting  Office  recently 
informed  the  Foundation  that  the 
second  adjustment  made  at  that  time 
exceeded  the  amount  allowable  under 
the  cited  statute.  This  amendment 
corrects  that  error  by  recognizing  that 
the  second  adjustment  was  ineffective 
and  therefore  the  initial  adjustment 
remained  in  effect.  It  also  adjusts  the 
penalty  amounts  for  violations 
occurring  after  August  31.  2002  to 
reflect  the  approximately  nine  percent 
inflation  from  June  1998.  the  year  when 
the  penalty  was  adjusted,  through  June 
2001.  Because  of  the  rounding  mles 
applicable  to  these  adjustments,  no 
change  will  be  made  to  the  penalty  for 
knowing  violations.  This  amendment 
also  changes  the  language  used  to 
describe  the  two  levels  of  violations  to 
incorporate  that  used  in  the  relevant 
section  of  the  Antarctic  Conservation 
Act  [16  U.S.C.  2407(a)]. 

Future  adjustments  will  be  made  at 
least  once  every  four  years  as  called  for 
in  the  amended  Debt  Collection 
Improvement  Act. 

Because  this  action  merely  makes 
adjustments  required  by  statute,  public 


comments  were  not  solicited  prior  to  its 
issuance. 

Determinations 

Under  the  criteria  set  forth  in 
Executive  Order  12866  as  amended  by 
Executive  Order  13258,  that  this  mle  is 
not  a  significant  regidatory  action 
requiring  review  by  the  Office  of 
Information  and  Regulatory  Affairs. 
Consequently,  this  rule  is  also  not 
subject  to  Executive  Orders  13045  and 
13211. 

The  mle  is  not  an  economically 
significant  rule  or  a  major  nde  under  the 
Congressional  Review  Act.  The 
Congressional  Review  Act  provides  that 
agencies  shall  submit  a  report,  including 
a  copy  of  all  final  mles,  to  each  House 
of  Congress  and  the  Comptroller  General 
of  the  United  States.  The  Foundation 
will  submit  this  report,  identifying  this 
rule  as  non-major,  upon  the  publication 
of  this  mle  in  the  Federal  Register. 

The  Unfunded  Mandate  Reform  Act  of 
1995,  in  sections  202  and  205,  requires 
that  agencies  prepare  several  analytic 
statements  before  proposing  a  rule  that 
may  result  in  annual  expenditines  of 
$100  million  by  State,  local  and  Indian 
tribal  governments,  or  by  the  private 
sector.  As  this  mle  will  not  result  in 
expenditmes  of  that  magnitude,  such 
statements  are  not  necessary.  As 
required  by  the  Regulatory  Flexibility 
Act,  it  is  hereby  certified  that  this  rule 
will  not  have  a  significant  impact  on  a 
substantial  number  of  small  businesses. 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  44  U.S.C.  3501  et  seq.,  and  its 
implementing  regulations,  5  CFR  Part 
1320,  do  not  apply  to  this  rule  because 
there  are  no  new  or  revised 
recordkeeping  or  reporting 
requirements.  This  action  does  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes 
as  specified  by  Executive  Order  13175 
and  accordingly  is  not  subject  to  that 
Order.  Finally,  NSF  has  reviewed  this 
mle  in  light  of  Section  2  of  Executive 
Order  12778  and  certifies  that  this  mle 
meets  the  applicable  standards  provided 
in  sections  2(a)  and  2(b)  of  that  order. 

List  of  Subjects  in  45  CFR  Part  672 

Administrative  practice  and 
procedure,  Antarctica. 

For  the  reasons  set  out  in  the 
preamble,  45  CFR  Part  672  is  amended 
as  follows: 


PART  672— ENFORCEMENT  AND 
HEARING  PROCEDURES;  TOURISM 
GUIDEUNES 

1.  The  authority  citation  for  Part  672 
continues  to  read  as  follows; 

Authority:  16  U.S.C.  2401  et  seq..  28  U.S.C. 
2461  note 

2.  Revise  §  672.24  to  read  as  follows: 

§672.24    Maximum  civil  monetary  penalties 
for  violations. 

(a)  For  violations  occurring  before 
August  1,  1998,  the  maximum  civil 
penalty  that  may  be  assessed  under 

§§  672.20(b)  and  672.23(a)  is  set  by  the 
statute  at  $5,000  for  any  violation  and 
$10,000  for  knowing  violations. 

(b)  For  violations  occurring  between 
August  1,  1998  and  August  31,  2002.  the 
maximum  civil  penalty  was  adjusted 
under  authority  of  the  Federal  Civil 
Penalties  Inflation  Adjustment  Act  of 
1990  (28  U.S.C.  2461  note)  as  amended 
by  the  Debt  Collection  Improvement  Act 
of  1996  (Pub.  L.  104-134)  to  $5,500  for 
any  violation  and  $11,000  for  knowing 
violations. 

(c)  For  violations  occurring  after 
August  31.  2002,  the  maximum  civil 
penalty  is  adjusted  under  authority  of 
the  Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990  (28  U.S.C.  2461 
note)  as  amended  by  the  Debt  Collection 
Improvement  Act  of  1996  (Pub.  L.  104- 
134)  to  $6,500  for  any  violation  and 
$11,000  for  knowing  violations. 

National  Science  Foundation. 

Dated:  |uly  18.  2002. 
Lawrence  Rudolph, 
General  Counsel. 

|FR  Doc.  02-22152  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  7555-01 -F 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[FCC  02-201 ;  MM  Docket  No.  98-11 2,  RM- 
9027,  RM-9268,  RM-9384] 

Radio  Broadcasting  Services; 
Anniston  and  Asland,  AL,  and  College 
Parte,  Covington,  Milledgeville,  and 
Social  Circle,  GA 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  mle;  denial  of  petition  for 

reconsideration. 

SUMMARY:  This  document  denies  a 
Petition  for  Reconsideration  and  Motion 
to  Reopen  the  Record  filed  by  Preston 
Small  directed  to  the  Memorandum 
Opinion  and  Order  in  this  proceeding 
which  denied  an  earlier  Petition  for 
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Reconsideration  and  Request  for 
Protection  filed  by  Preston  Small.  See 
66  FR  14862,  March  4,  2001.  With  this 
action,  the  proceeding  is  terminated. 
DATES:  This  denial  is  effective  August 
30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Hayne,  Mass  Media  Bureau  (202) 
418-2177. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order  in 
MM  Docket  No.  9a-112,  adopted  July  1, 
2002,  and  released  July  25,  2002.  The 
full  text  of  this  decision  is  available  for 
inspection  and  copying  during  normal 
business  hours  in  the  FCC  Reference 
Information  Center  at  Portals  11,  CY- 
A257,  445  12th  Street,  SW., 
Washington,  DC.  The  complete  text  of 
this  decision  may  also  be  purchased 
from  the  Commission's  copy  contractor, 
Qualex  International,  Portals  H,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  (202) 
863-2893,  facsimile  (202)  863-2898,  or 
via  e-mail  qualixint@aol.com. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretory. 

[FR  Doc.  02-22282  Filed  B-29-02;  8:45  am) 

BtUJNG  CODE  S712-01-P 


DEPARTMENT  OF  DEFENSE 

48  CFR  Part  237         I 
[DFARS  Case  2001-0018] 

Defense  Federal  Acquisition 
Regulation  Supplement;  Performance 
of  Security  Functions 

AGENCY:  Department  of  Defense  (DoD). 
ACTION:  Final  rule. 

SUMMARY:  DoD  has  adopted  as  final, 
without  change,  an  interim  rule 
amending  the  Defense  Federal 
Acquisition  Regulation  Supplement 
(DFARS)  to  implement  section  1010  of 
the  USA  Patriot  Act.  Section  1010 
provides  an  exception  to  the  prohibition 
on  contracting  for  security  functions  at 
a  military  installation  or  facility.  The 
exception  applies  during  the  period  of 
time  that  United  States  armed  forces  are 
engaged  in  Operation  Enduring 
Freedom  and  180  days  thereafter. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Sandra  Haberlin,  Defense  Acquisition 
Regulations  Council, 
OUSD(AT&L)DP(DAR),  IMD  3C132. 
3062  Defense  Pentagon,  Washington,  DC 
20301-3062.  Telephone  (703)  602-0289; 
facsimile  (703)  602-0350.  Please  cite 
DFARS  Case  2001-D018. 


SUPPLEMENTARY  INFORMATION: 

A.  Background 

10  U.S.C.  2465  prohibits  DoD  from 
entering  into  contracts  for  the 
performance  of  firefighting  or  security- 
guard  functions  at  military  installations 
or  facilities,  unless  certain  exceptions 
apply.  Section  1010  of  the  USA  Patriot 
Act  (Public  Law  107-56)  adds  another 
exception  to  this  prohibition,  to  apply 
during  the  period  of  time  that  United 
States  armed  forces  are  engaged  in 
Operation  Endimng  Freedom  and  180 
days  thereafter.  The  additional 
exception  permits  award  of  contracts  for 
seciu-ity  functions  to  proximately 
located  local  and  State  governments. 
This  DFARS  rule  implements  section 
1010  of  Public  Law  107-56. 

DoD  published  an  interim  rule  at  67 
FR  11438  on  March  14,  2002.  Two 
sources  submitted  comments  on  the 
interim  rule,  and  both  supported  the 
rule.  Therefore,  DoD  is  converting  the 
interim  rule  to  a  final  rule  without 
change. 

This  rule  was  not  subject  to  Office  of 
Management  and  Budget  review  imder 
Executive  Order  12866,  dated 
September  30,  1993. 

B.  Regulatory  Flexibility  Act 

DoD  certifies  that  this  final  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601,  et  seq., 
because  the  rule  applies  only  to  military 
installations  and  facilities  and 
proximately  located  local  and  State 
governments. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  rule  does  not 
impose  any  information  collection 
requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  44  U.S.C.  3501,  et  seq. 

List  of  Subjects  in  48  CFR  Part  237 

Government  procurement. 

Michele  P.  Peterson, 

Executive  Editor,  Defense  Acquisition 
Regulations  Council. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  the  interim  rule 
amending  48  CFR  Part  237,  which  was 
published  at  67  FR  11438  on  March  14, 
2002,  is  adopted  as  a  final  rule  without 
change. 

[FR  Doc.  02-22162  Filed  8-29-02;  8:45  am] 

BILLING  CODE  SOOI-OS-P 


DEPARTMENT  OF  COMMERCE 


National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  i.D. 
082202A] 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Shallow-Water 
Species  Fishery  tyy  Vessels  Using 
Trawl  (Sear  in  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
shallow-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GO A),  except  for  vessels  fishing  for 
.  pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  fourth  seasonal 
apportionment  of  the  2002  Pacific 
halibut  bycatch  allowance  specified  for 
the  shallow-water  species  fishery  in  the 
GOA  was  reached  during  the  third 
seasonal  apportionment. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.)i  September  1,  2002,  until    . 
1200  hrs,  A.l.t.,  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker,  907-586-7228.  or 
Andy.Smoker@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  shallow-water  species 
fishery,  which  is  defined  at  § 
679.21(d)(3)(iii){A),  was  established  by 
an  emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002)  for  the  fourth  season,  the 
period  September  1,  2002,  through 
October  1,  2002,  as. 150  metric  tons. 
Section  679.21(d)($)(iv)  specifies  that  if 
a  seasonal  apportionment  of  a  halibut 
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PSC  limit  specified  for  trawl,  hook-and- 
line,  or  pot  gear  is  exceeded,  the  amount 
by  which  the  seasonal  apportionment  is 
exceeded  will  be  deducted  from  the 
respective  apportioiunent  for  the  next 
season  during  a  current  fishing  year. 
Current  data  indicate  that  the  Pacific 
halibut  bycatch  allowance  for  the  fourth 
season  was  taken  during  the  third 
seasonal  allocation.  Therefore,  there  is 
no  fourth  seasonal  apportionment 
available  for  the  GOA  shallow-water 
species  fishery  by  vessels  using  trawl 
gear. 

Therefore,  in  accordance  with 
§679.21(d)(7)(i),  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
fourth  seasonal  apportionment  of  the 
2002  Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  shallow-water 
species  fishery  in  the  GOA  was  reached 
during  the  third  seasonal 
apportionment.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
shallow-water  species  fishery  by  vessels 


using  trawl  gear  in  the  GOA,  except  for 
vessels  fishing  for  pollock  using  pelagic 
trawl  gear  in  those  portions  of  the  GOA 
open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  shallow-water  species 
fishery  are:  pollock,  Pacific  cod, 
shallow-water  flatfish,  flathead  sole, 
Atka  mackerel,  and  "other  species." 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 


the  fishery,  lead  to  exceeding  the  fourth 
seasonal  halibut  bycatch  allowance 
specified  for  the  shallow  water  species 
fishery-  in  the  GOA,  and  therefore 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  27,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Sprvicf 
[FR  Doc.  02-22260  Filed  8-29-02;  8:45  am] 
BIUJNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  Interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mies. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docliet  No.  2001-NI»-78-AD] 

RIN  2120-AA64  I 

Airworthiness  Directives;  McDonnell 
Douglas  DOrS-IO,  -20,  -30,  -40,  and 
-50  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT^ 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
McDonnell  Douglas  DC-9-10,  -20,  -30, 
—40,  and  -50  series  airplanes.  The 
existing  AD  requires  a  one-time  visual 
inspection  to  determine  the 
modification  status  of  the  comers  of  the 
forward  lower  cargo  doorjamb;  low- 
frequency  eddy  current  inspections  to 
detect  cracks  of  the  fuselage  skin  and 
doubler  at  all  comers  of  the  forward 
lower  cargo  doorjamb;  various  follow-on 
repetitive  inspections;  and  modification, 
if  necessary.  This  action  would  retain 
those  requirements  but  would  require 
certain  high-frequency,  rather  than  low- 
fi-equency,  eddy  current  inspections  for 
certain  conditions.  The  actions  specified 
by  the  proposed  AD  are  intended  to 
detect  and  correct  cracking,  which 
could  result  in  rapid  decompression  of 
the  fuselage  and  consequent  reduced 
structural  integrity  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
78-AD,  1601  Lind  Avenue,  SW.. 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 


Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-78-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Wahib  Mina, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5324; 
fax  (562)  627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  riile  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 


in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

CommenterS  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-78-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-78-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  April  9, 1998,  the  FAA  issued  AD 
98-08-24,  amendment  39-10473  (63  FR 
19180,  April  17,  1998),  applicable  to 
certain  McDoimell  Douglas  Model  DC- 
9-10,  -20,  -30,  -40,  and -50  series 
airplanes,  and  Model  C-9  (military) 
airplanes,  to  require  a  one-time  visual 
inspection  to  determine  the 
modification  status  of  the  comers  of  the 
forward  lower  cargo  doorjamb;  low- 
frequency  eddy  current  (LFEC) 
inspections  to  detect  cracks  of  the 
fuselage  skin  and  doubler  at  all  comers 
of  the  forward  lower  cargo  doorjamb; 
various  follow-on  repetitive  inspections; 
and  modification,  if  necessary.  That 
action  was  prompted  by  reports  of 
fatigue  cracks  foimd  in  the  fuselage  skin 
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and  doubler  at  the  comers  of  the 
forward  lower  cargo  doorjamb.  The 
requirements  of  that  AD  are  intended  to 
detect  and  correct  such  fatigue  cracking, 
which  could  result  in  rapid 
decompression  of  the  fuselage  and 
consequent  reduced  structural  integrity 
of  the  airplane. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
manufacturer  has  advised  the  FAA  of  an 
error  in  the  procedures  for  inspecting 
the  modified  or  repaired  comers  of  the 
forward  lower  cargo  doorjamb.  The 
service  bulletin  identified  in  AD  98-08- 
24  refers  to  the  DC-9  Structural  Repair 
Manual  (SRM),  which  specified  that 
those  inspections  be  done  using  LFEC 
methods.  The  FAA  and  the 
manufacturer  have  determined  that 
LFEC  inspections  would  be  inadequate 
to  determine  the  type  and  extent  of  the 
cracking  for  the  modified  or  repaired 
comers  of  the  forward  lower  cargo 
doorjamb.  The  memufacturer  instead 
recommends  that  those  inspections  be 
done  using  high-frequency  eddy  current 
(HFEC)  methods  for  those  modified  or 
repaired  comers.  The  SRM  has  been 
revised  to  specify  use  of  the  new 
inspection  method. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
McDonnell  Service  Bulletin  DC9-53- 
277,  Revision  01,  dated  Jime  16, 1999. 
The  original  version  of  this  service    . 
bulletin,  dated  September  30, 1996,  was 
cited  in  AD  98-08-24  as  the  appropriate 
source  of  service  information  for 
accomplishment  of  certain  required 
actions.  The  revised  service  bulletin 
refers  to  the  revised  SRM,  which 
specifies  HFEC  rather  than  LFEC 
inspections  of  the  modified  or  repaired 
comers.  The  remaining  actions  are 
unchanged.  Accomplishment  of  the 
actions  specified  in  the  service  bulletin 
is  intended  to  adequately  address  the 
identified  unsafe  condition. 

Related  Rulemaking 

Accomplishment  of  the  actions 
required  by  this  AD  constitutes 
terminating  action  for  inspections  of 
Principal  Structural  Element  53.09.001 
(reference  McDonnell  Douglas  Model 
DC-9  SID)  required  by  AD  96-13-03, 
amendment  39-9671  (61  FR  31009,  June 
19, 1996). 

Explanationof  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


supersede  AD  98-08-24  to  continue  to 
require  a  one-time  inspection  to 
determine  the  modification  status  of  all 
comers  of  the  forward  lower  cargo 
doorjamb,  various  follow-on  repetitive 
inspections,  and  modification  if 
necessary;  and  to  require  HFEC  (rather 
than  the  currently  required  LFEC) 
inspections  to  detect  cracks  of  the 
fuselage  skin  and  doubler  at  the 
modified  or  repaired  comers  of  the 
forward  lower  cargo  doorjamb.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously, 
except  as  discussed  in  the  following 
section. 

Di£Eerenc88  Between  Proposed  AD  and 
Service  Bulletin 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repair  conditions,  this  proposal  would 
require  the  repair  of  those  conditions  to 
be  accomplished  in  accordance  with  a 
method  approved  by  the  FAA. 

Explanation  of  Changes  to  Existing 
Requirements 

Paragraph  (d)  of  AD  98-08-24  has 
been  revised  in  this  proposed  AD  to 
provide  an  additional  compliance  time 
variable  for  operators  unable  to 
determine  the  date  of  the  modification, 
if  accomplished. 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  the  proposed 
AD.  Whereas  AD  98-08-24  requires  a 
"visual  inspection,"  the  FAA  has 
revised  this  proposed  AD  to  clarify  that 
its  intent  is  to  require  a  "general  visual 
inspection."  Additionally,  new  Note  4 
has  been  added  to  this  proposed  AD  to 
define  that  inspection. 

The  FAA  has  revised  the  applicability 
of  the  existing  AD  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Cost  Impact 

There  are  approximately  899 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
622  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

The  inspection  that  is  currently 
required  by  AD  98-08-24,  and  retained 
in  this  proposed  AD,  takes 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  currently 
required  actions  is  estimated  to  be  $60 
per  airplane. 

Should  an  operator  be  required  to 
accomplish  an  eddy  current  inspection, 
it  would  take  approximately  1  work 


hour  per  airplane  to  accomplish,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figuires,  the  cost  impact 
of  an  eddy  current  inspection  proposed 
by  this  AD  is  estimated  to  be  $60  per 
airplane. 

Should  an  operator  be  required  to 
accomplish  the  modification,  it  would 
take  approximately  14  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $936  or  $2,807  per 
airplane,  depending  on  the  service  kit 
purchased.  Based  on  these  figures,  the 
cost  impact  of  the  modification  required 
by  this  AD  is  estimated  to  be  $1,776  or 
$3,647  per  airplane. 

No  change  to  the  parts  cost  or  work 
hour  estimate  is  anticipated  as  a  result 
of  the  new  actions  included  in  this 
proposed  AD. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulator)'  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034>ebmary  26,  1979):  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
{14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-10473  (63  FR 
19180.  April  17, 1998).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

McDonnell  Douglas:  DcKket  2001-NM-78- 
AD.  Supersedes  AD  98-08-24, 
Amendment  39-10473. 

Applicability:  Mode]  DC-9-11,  DC-9-12, 
DC-»-13.  DC-9-14,  DC-»-15.  and  DC-9-15F 
airplanes;  DC-9-21  airplanes;  00-9-31,  DC- 
9-32,  DC-9-32  (VC-9C),  DC-9-32F,  DC-9- 
33F,  DC-9-34,  DC-9-34F,  and  DC-9-32F  (C- 
9A.  C-9B)  airplanes;  DC-9-41  airplanes;  and 
DC-9-51  airplanes;  certificated  in  any 
category;  as  listed  in  McDonnell  Douglas 
Service  Bulletin  DC9-53-277,  Revision  01, 
dated  June  16, 1999. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (f)(1)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  oh  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  and  correct  cracking  in  the 
fuselage  skin  or  doubler  at  the  comer  of  the 
forward  lower  cargo  doorjamb.  which  could 
result  in  rapid  decompression  of  the  fuselage 
and  consequent  reduced  structural  integrity 
of  the  airplane,  accomplish  the  following: 

Note  2:  Where  there  are  differences 
between  the  service  bulletin  and  the  AD,  the 
AD  prevails. 

Note  3:  This  AD  is  related  to  AD  96-13- 
03.  amendment  39-9671;  and  AD  94-03-01, 
amendment  39-8807.  This  AD  will  affect 
Principal  Structural  Element  (PSE)  53.09.001 
of  the  DC-9  Supplemental  Inspection 
Document  (SID). 


One-time  Inspection 

(a)  Prior  to  the  accumulation  of  48,000  total 
landings,  or  within  3,500  landings  after  May 
22,  1998  (the  effective  date  of  AD  98-08-24. 
amendment  39-10473),  whichever  occurs 
later:  Perform  a  one-time  general  visual 
inspection  to  determine  if  the  corners  of  the 
forward  lower  cargo  doorjamb  have  been 
modified. 

Note  4:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-On  Actions:  Unmodified  Doorjamb 

(b)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 
corners  of  the  forward  lower  cargo  doorjamb 
have  NOT  been  modified:  Before  further 
flight,  perform  a  low-frequency  eddy  current 
(LFEC)  or  X-ray  inspection  to  detect  cracks  of 
the  fuselage  skin  and  doubler  at  all  comers 
of  the  forward  lower  cargo  doorjamb.  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  DC9-53-277,  dated  September  30. 
1996;  or  Revision  01,  dated  June  16, 1999. 
After  the  effective  date  of  this  AD,  Revision 

1  of  the  service  bulletin  must  be  used. 

(1)  If  no  cracking  is  detected  during  the 
LFEC  or  X-ray  inspection  required  by  this 
paragraph,  accomplish  the  requirements  of 
either  paragraph  (b)(l)(i)  or  (b)(l)(ii)  of  this 
AD. 

(!)  Option  1.  Repeat  the  inspections  as 
follows  until  the  actions  specified  in 
paragraph  (b)(l)(ii)  of  this  AD  is 
accomplished: 

(A)  If  the  immediately  preceding 
inspection  was  conducted  using  LFEC 
techniques,  conduct  the  next  inspection 
within  3.500  landings;  or 

(B)  If  the  immediately  preceding  inspection 
was  conducted  using  X-ray  techniques, 
conduct  the  next  inspection  within  2,850 
landings. 

(ii)  Option  2.  Before  further  flight,  modify 
the  corners  of  the  forweu'd  lower  cargo 
doorjamb.  in  accordance  with  the  service 
bulletin.  Within  28.000  landings  after 
accomplishment  of  that  modification, 
perform  a  high-frequency  eddy  current 
inspection  to  detect  cracks  on  the  skin 
adjacent  to  the  modification,  in  accordance 
with  the  service  bulletin.  Repeat  the  HFEC 
inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(A)  If  no  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  this  paragraph: 
Repeat  the  HFEC  inspection  thereafter  at 
intervals  not  to  exceed  20,000  landings. 

(B)  If  any  crack  is  detected  on  the  skin 
adjacent  to  the  modification  during  any 
HFEC  inspection  required  by  this  paragraph: 


Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA. 

(2)  If  any  crack  is  found  during  any  LFEC 
or  X-ray  inspection  required  by  this 
paragraph  and  the  crack  is  2  inches  or  less 
in  length:  Before  further  flight,  modify  it  in 
accordance  with  the  service  bulletin.  Within 
28.000  landings  after  accomplishment  of  the 
modification,  perform  an  HFEC  inspection  to 
detect  cracks  on  the  skin  adjacent  to  the 
modification,  in  accordance  with  the  service 
bulletin. 

(i)  If  no  crack  is  detected  during  the  HFEC 
inspection  required  by  this  paragraph:  Repeat 
the  HFEC  inspection  thereafter  at  intervals 
not  to  exceed  20.000  landings. 

(ii)  If  any  crack  is  detected  during  the 
HFEC  inspection  required  by  this  paragraph: 
Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  the  Manager,  Los 
Angeles  AGO. 

(3)  If  any  crack  is  found  during  any  LFEC 
or  X-ray  inspection  required  by  this 
paragraph  and  the  crack  is  greater  than  2 
inches  in  length:  Before  further  flight,  repair 
it  in  accordance  with  a  method  approved  by 
the  Manager,  Los  Angeles  ACO. 

Follow-On  Actions:  Doorjamb  Modified  per 
Other  Than  SRM/Drawing 

(c)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 
comers  of  the  forward  lower  cargo  doorjamb 
HAVE  been  modified,  but  not  in  accordance 
with  the  DC-9  Structural  Repair  Manual 
(SRM)  or  Service  Rework  Drawing:  Before  . 
further  flight,  repair  it  in  accordance  with  a 
method  approved  by  the  Manager.  Los 
Angeles  AGO. 

Follow-On  Actions:  Doorjamb  Modified  per 
SRM/Drawing 

(d)  If  the  general  visual  inspection  required 
by  paragraph  (a)  of  this  AD  reveals  that  the 
corners  of  the  forward  lower  cargo  doorjamb 
HAVE  been  modified  in  accordance  with  the 
DG-9  SRM  or  Service  Rework  Drawing: 
Within  28.000  landings  since 
accomplishment  of  that  modification,  or 
within  3.500  landings  after  May  22, 1998.  or 
before  the  accumulation  of  48.000  total 
landings,  whichever  occurs  latest,  perform  an 
HFEC  inspection  to  detect  cracks  on  the  skin 
adjacent  to  the  modification,  in  accordance 
with  McDonnell  Douglas  Service  Bulletin 
DC9-53-2  77,  dated  September  30, 1996;  or 
Revision  01,  dated  June  16, 1999.  After  the 
effective  date  of  this  AD,  Revision  01  of  the 
service  bulletin  must  be  used.  Repeat  the 
HFEC  inspection  thereafter  at  intervals  not  to 
exceed  20,000  landings. 

(1)  If  no  crack  is  detected  during  any  HFEC 
inspection  required  by  this  paragraph:  Repeat 
the  HFEC  inspection  thereafter  at  intervals 
not  to  exceed  20,000  landings. 

(2)  If  any  crack  is  detected  during  any. 
HFEC  inspection  required  by  this  paragraph: 
Before  further  flight,  repair  it  in  accordance 
with  a  method  approved  by  iiie  Manager.  Los 
Angeles  ACO. 

(e)  Accomplishment  of  the  actions  required 
by  this  AD  constitutes  terminating  action  for 
inspections  of  PSE  53.09.001  (reference 
McDonnell  Douglas  Model  DG-9  SID) 
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required  by  AD  96-13-03,  amendment  39- 
9671. 

Alternative  Methods  of  Compliance 

(f)(1)  An  alternative  method  of  compliance 
or  adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  ACO.  FAA.  Operators  shall  submit 
their  requests  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager.  Los  Angeles  AGO. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  98-08-24; 
AD  94-03-01,  amendnient  39-8807;  or  AD 
96-13-03.  amendment  39-9671;  are 
acceptable  for  compliance  with  the 
applicable  requirements  of  this  AD. 

(3)  An  alternative  method  of  compliance 
for  any  inspection  or  repair  required  by  this 
AD  that  provides  an  acceptable  level  of  safety 
may  be  used  in  accordance  with  data  meeting 
the  type  certification  basis  of  the  airplane 
approved  by  a  Boeing  Company  Designated 
Engineering  Representative  who  has  been 
authorized  by  the  Manager.  Los  Angeles 
ACO.  to  make  such  findings. 

Note  5:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
20.  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22133  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-38»-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

AGENCY:  Federal  Aviation 

Administration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  dociunent  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  airplanes.  This  proposal  would 
require  a  6ne-time  general  visual 


inspection  to  find  wire  chafing  damage 
and  to  determine  adequate  clearance 
between  the  disconnect  panel  structure 
and  the  wires  above  the  aft  left  lavatory; 
and  corrective  actions,  if  necessary.  This 
action  is  necessary  to  prevent  damage  to 
certain  wires  due  to  contact  between  the 
wires  and  the  adjacent  structure,  which 
could  result  in  electrical  arcing  and 
consequent  smoke  and  fire  in  the  cabin. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114. 
Attention:  Rules  Docket  No.  2001-NM- 
389-AD,  1601  Lind  Avenue.  SW.. 
Renton.  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m.. 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-389-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group. 
Long  Beach  Division.  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  cuid  Service 
Management,  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton, -Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  George  Mabuni, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard. 
Lakewood.  California  90712-4137; 
telephone  (562)  627-5341;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer:  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 


formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identifj'  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g..  reasons  or 
data)  for  eacii  request. 

Comments  are  specifically  invited  on 
the  overall  regulator)',  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-389-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA.  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-389-AD.  1601  Lind  Avenue. 
SW..  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report  of 
uncommanded  deployment  of  cabin 
oxygen  masks  on  a  McDonnell  Douglas 
MD-88  airplane.  The  deployment 
occurred  in  flight  and  was  limited  to  the 
aft  lavatories,  aft  flight  attendant  seat, 
and  passenger  seat  masks  aft  of  the  aft 
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galley.  No  cockpit  indication  lights  of 
the  oxygen  system/mask  deployment 
illuminated  to  indicate  the  deployment. 
Subsequent  inspection  revealed  burnt 
wires  in  the  area  of  the  disconnect  panel 
above  the  aft  left  lavatory.  The  cause  of 
the  burnt  wires  was  determined  to  be 
from  chafing  against  the  disconnect 
panel  structure.  The  chafing  condition 
was  attributed  to  slack  in  the  wires  from 
the  module  blocks  due  to  contact 
between  a  wire  bundle  and  the 
disconnect  panel.  Such  chafing  damage 
could  result  in  electrical  arcing  and 
consequent  smoke  and  fire  in  the  cabin. 

The  wire  installations  in  the  area  of 
the  disconnect  panel  above  the  aft  left 
lavatory  on  Model  MD-80  airplanes  are 
similar  to  those  installed  on  Model  MD- 
90  airplanes.  Therefore,  these  models 
may  be  subject  to  the  same  unsafe 
condition. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  MD90- 
24A074,  Revision  01,  including 
Appendix  A,  dated  August  8,  2001.  The 
service  bulletin  describes  procediues  for 
a  one-time  inspection  to  find  wire 
chafing  damage  and  to  determine 
adequate  clearance  between  the 
discoimect  panel  structure  and  the 
wires  above  the  aft  left  lavatory;  and 
corrective  actions,  if  necessary.  The 
corrective  actions  include  securing  the 
wires  using  tie-wraps  to  obtain  0.50- 
inch  minimum  clearance,  if  clearance  is 
inadequate;  repairing  or  replacing  any 
damaged  wires;  and  doing  a  continuity 
check  and  test  of  applicable  systems  for 
wires  that  are  repaired  or  replaced. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
described  previously,  except  as 
discussed  below. 

Differences  Between  Service 
Information  and  This  Proposed  Rule 

The  service  bulletin  refers  only  to  an 
"inspection"  to  find  wire  chafing  and 
acceptable  clearance  between  the 
disconnect  panel  structure  and  the 
wires,  but  this  proposed  AD  would 
require  a  "general  visual  inspection." 
Note  2  has  been  included  in  this 


proposed  AD  to  define  this  type  of 
inspection. 

Although  the  service  bulletin  requests 
that  operators  report  inspection  findings 
of  chafing  or  no  chafing  to  the 
manufacturer  after  inspecting  the  wires, 
this  proposed  AD  does  not  contain  such 
a  reporting  requirement. 

Cost  Impact 

There  are  approximately  113 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD,  that  it 
would  take  approximately  1  work  hour 
per  airplane  to  accomplish  the  proposed 
inspection,  and  that  the  average  labor 
rate  is  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  the 
inspection  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $1,260,  or 
$60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  tihat  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-389- 
AD. 

Applicability:  Model  NO-90-30  airplanes, 
as  listed  in  Boeing  Alert  Service  Bulletin 
MD9O-24A074,  Revision  01,  including 
Appendix  A,  dated  August  8,  2001; 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  certain  wires  due  to 
contact  between  the  wires  and  the  adjacent 
structure,  which  could  result  in  electrical 
arcing  and  consequent  smoke  and  fire  in  the 
cabin,  accomplish  the  following: 

One-Time  Inspection/Corrective  Actions 

(a)  Within  4  months  after  the  effective  date 
of  this  AD:  Do  a  one-time  general  visual 
inspection  to  find  wire  chafing  damage  and 
to  determine  adequate  clearance  between  the 
disconnect  panel  structure  and  the  wires 
above  the  aft  left  lavatory,  per  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  MD90-24A074,  Revision  01, 
including  Appendix  A,  dated  August  8,  2001. 
If  no  damage  is  found  and  the  clearance  is 
adequate,  no  further  action  is  required  by  this 
AD. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
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level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

(1)  If  no  damage  is  found,  but  the  clearance 
is  inadequate:  Before  further  flight,  secure  the 
wires  usingtie-wraps  to  obtain  0.50-inch 
minimum  clearance  per  the  service  bulletin. 

(2)  If  damage  and/or  inadequate  clearance 
is  found:  Before  further  flight,  repair  or 
replace  damaged  wires  with  new  wires  and/ 
or  secure  the  wires  using  tie-wraps  to  obtain 
0.50-inch  minimum  clearance,  as  applicable, 
per  the  service  bulletin. 

(b)  Accomplishment  of  the  one-time 
inspection  and  corrective  actions  before  the 
effective  date  of  this  AD  per  Boeing  Alert 
Service  Bulletin  MD90-24A074,  dated  May 
14,  2001,  is  considered  acceptable  for 
compliance  with  paragraph  (a)  of  this  AD. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenemce  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACQ. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACQ. 

Special  Flight  Permit 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22132  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4910-13-f> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002  NM  64  AD] 

RIN  2120-AA64 

Airworthiness  DIrectlvas;  Boeing 
IModel  777  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to  all 
Boeing  Model  777  series  airplanes.  This 
proposal  would  require  either  a  one- 
time inspection  or  a  review  of  the 
airplane  maintenance  records  for  both 
stabilizer  trim  control  modules  (STCM) 
of  the  trim  system  of  the  horizontal 
stabilizer  to  determine  if  STCMs  having 
certain  serial  numbers  are  installed;  and 
follow-on  corrective  actions,  if 
necessary.  This  proposal  also  would 
require  eventual  replacement  of  affected 
STCMs  with  new  or  reworked  STCMs, 
which  would  terminate  the  follow-on 
actions.  This  action  is  necessary  to 
prevent  an  uncommanded  stabilizer 
trim  due  to  simultaneous  failure  of  two 
static  seals  on  one  STCM,  combined 
with  failure  of  the  automatic  shutdown 
function  of  the  stabilizer  trim  system. 
Such  failures  could  result  in  loss  of 
pitch  control  and  consequent  loss  of 
control  of  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
64-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-64-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Kenneth  J. 
Fairhurst,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130S, 
FAA,  SeatUe  Aircraft  Certification 
Office,  1601  Lind  Avenue,  SW.,  Renton, 


Washington  98055-4056:  telephone 
(425)  227-1118;  fax  (425)  227-1181. 

Other  Information:  Sandy  Carli. 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243.  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  conunents,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  conmienter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
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Discussion 

The  FAA  has  received  a  report  of  an 
nncommanded  stabilizer  trim  on  a 
Boeing  Model  777  series  airplane  that 
occurred  on  the  ground.  The  leading 
edge  of  the  horizontal  stabilizer  moved 
fully  up,  which  would  have  resulted  in 
a  pitch  command  in  the  nose-down 
direction  during  flight.  Investigation 
revealed  that  two  seals  on  one  stabilizer 
trim  control  module  (STCM)  of  the  trim 
system  of  the  horizontal  stabilizer  had 
failed.  An  error  in  manufactvuing  the 
metal  adjacent  to  the  seals  in  the  STCM 
caused  the  failures. 

The  STCM  has  a  dual-valve  design 
that  requires  simultaneous  arm  and 
control  valve  motion  to  create  a 
stabilizer  trim  command.  A  single 
STCM  seal  failiu«  can  cause  a  single 
uncommanded  valve  motion,  resulting 
in  inoperative  stabilizer  trim  in  the 
airplane  nose-up  direction.  Two  STCM 
sed  failures  can  cause  two  valves  to 
move,  resulting  in  an  uncommanded 
stabilizer  trim  in  the  airplane  nose- 
down  direction.  The  stabilizer  trim 
system  includes  a  protective 
monitoring-and-shutdown  function  to 
detect  and  stop  uncommanded  stabilizer 
motion  using  a  motor-operated  shutoff 
valve  to  block  hydraulic  pressure 
supplied  to  the  STCM.  An 
uncommanded  stabilizer  trim  due  to 
simultaneous  failure  of  two  STCM  seals 
and  the  automatic  shutdown  function  of 
the  stabilizer  trim  system  could  result  in 
loss  of  pitch  control  and  consequent 
loss  of  control  of  the  airplane. 

Explanation  of  Relevant  Service 
Information 

The  FAA  has  reviewed  and  approved 
Boeing  Service  Bulletin  777-27A0047, 
Revision  2,  dated  October  11,  2001, 
which  describes  procedures  for 
examination  of  both  STCMs  of  the  trim 
system  of  the  horizontal  stabilizer  to 
identify  affected  serial  numbers  (S/N) 
and  follow-on  corrective  actions,  if 
necessary. 

If  any  affected  serial  number  is  found. 
Part  1  of  the  Work  Instructions  describes 
procedures  for  repetitive  functional  tests 
to  verify  proper  functioning  of  the 
stabilizer  trim  system  of  the  horizontal 
stabilizer,  including  the  automatic 
shutdown  function  of  the  stabilizer  trim 
system.  Part  1  also  includes  expanded 
instructions  on  how  to  conduct  the  test 
and  interpret  the  results,  as  follows: 

•  If  the  functional  test  results  indicate 
a  test  condition  of  "FAILED"  or  if  the 
stabilizer  does  not  move,  the  service 
bulletin  specifies  correcting  the  fault  or 


cause  of  the  condition,  and  repeating 
the  functional  test. 

•  Before  returning  the  airplane  to 
service,  the  functional  test  must  have 
passed  per  Part  l.A.l.  of  the  service 
bulletin,  or  the  stabilizer  trim  system 
must  be  serviceable  per  Part  l.A.5.a.  of 
the  service  bulletin. 

Part  2  of  the  Work  Instructions 
describes  procedures  for  identification 
and  removal  of  STCMs  having  S/N  6 
through  549  inclusive,  and  replacement 
with  new  or  reworked  STCMs. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletin  is 
intended  to  adequately  address  the 
identified  imsafe  condition. 

Boeing  Service  Bulletin  777- 
27A0047,  Revision  2,  references  MOOG 
Aircraft  Group  Service  Bulletin  160300- 
27-124,  Revision  1,  dated  August  24, 
2000,  as  the  soiutie  of  service 
information  for  changing  and  marking 
(reworking)  the  removed  STCM  units  for 
installation  on  an  airplane.  The  service 
bulletin  also  references  certain  chapters 
of  the  Boeing  777  Airplane  Maintenance 
Manual  for  procedures  for  certain 
corrective  actions. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  Boeing  service  bulletin 
described  previously,  except  as 
discussed  below. 

Difierences  Between  Service 
Information  and  This  Proposed  AD 

The  effectivity  of  Boeing  Service 
Bulletin  777-27A0047  identifies  only 
Model  777-200  and  300  series  airplanes 
having  line  numbers  2  through  266  and 
273,  excluding  line  nimibers  256,  258, 
and  260  through  263  inclusive,  as  being 
subject  to  the  service  bulletin,  but  we 
have  determined  that  the  proposed  AD 
applies  to  all  Model  777  series 
airplanes.  The  subject  STCMs  are  line- 
replaceable  units  and  may  have  been 
installed  on  other  airplanes  not 
included  in  the  effectivity  in  the  service 
bulletin.  This  proposed  AD  requires  that 
all  Model  777  series  airplanes  be 
inspected  for  STCMs  having  the  serial 
numbers  specified  in  the  service 
bulletin. 

Although  the  service  bulletin  does  not 
specify  a  records  review,  this  proposed 
AD  requires,  as  the  initial  action,  doing 
a  one-time  general  visual  inspection  or 
reviewing  the  airplane  maintenance 
records  to  determine  if  STCMs  having 
the  serial  numbers  specified  in  Part  2  of 
the  Work  Instructions  of  the  service 


bulletin  are  installed  (Part  2  identifies 
the  serial  numbers  of  the  STCMs  that 
are  to  be  removed)  within  30  days  after 
the  effective  date  of  this  AD.  The 
functional  test  and  follow-on  corrective 
actions  specified  in  the  service  bulletin, 
would  be  required  on  airplanes  with  the 
affected  STCMs  installed  within  150 
flight  hours  after  doing  the  inspection  or 
review.  Note  2  of  this  proposed  AD 
defines  a  general  visual  inspection. 

Crat  Impact 

There  are  approximately  404 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
131  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hoiir  per  airplane  to  accomplish  the 
proposed  inspection/review,  at  an 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  inspection/review^  proposed  by 
this  AD  on  U.S.  operators  is  estimated 
to  be  $7,860,  or  $60  per  airplane.  • 

The  cost  impact  figure  discussed 
above  is  based  on  assimiptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figm'es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
plaiming  time,  or  time  necessitated  by 
other  achninistrative  actions. 

Should  an  operator  be  required  to  do 
the  functional  test,  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  functional 
test  proposed  by  this  AD  on  U.S. 
operators  is  estimated  to  be  $60  per 
airplane,  per  test  cycle. 

Should  an  operator  be  required  to  do 
the  replacement,  it  would  take 
approximately  3  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour. 
Required  parts  would  be  provided  by 
the  vendor  at  no  cost  to  operators.  Based 
on  these  figvu«s,  the  cost  impact  of  the 
replacement  proposed  by  this  AD  on 
U.S.  operators  is  estimated  to  be  $180 
per  airplane. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 


55740 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30.  2002  /  Proposed  Rules 


55739 


power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  &at  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  imder  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read,  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2002-NM-64-AD. 

Applicability:  All  Model  777  series 
airplanes,  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identifled  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request.approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
speciHc  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  an  uncommanded  stabilizer 
trim  due  to  simultaneous  failure  of  two  static 


seals  on  one  stabilizer  trim  control  module 
(STCM)  combined  with  failure  of  the 
automatic  shutdown  function  of  the  stabilizer 
trim  system,  which  could  result  in  loss  of 
pitch  control  and  consequent  loss  of  control 
of  the  airplane,  accomplish  the  following: 

One-Time  Inspection/Review  of  Maintenance 
RBCords 

(a)  Within  30  days  after  the  effective  date 
of  this  AD:  Do  either  a  one-time  general 
visual  inspection  or  a  review  of  the  airplane 
maintenance  records  of  both  STCMs  of  the 
trim  system  of  the  horizontal  stabilizer  to 
determine  the  serial  numbers  (S/N),  per  Part 
2  of  the  Work  Instructions  of  Boeing  Service 
Bulletin  777-27A0047,  Revision  2,  dated 
October  11.  2001.  If  any  affected  S/N  (6 
through  556  inclusive)  is  found  on  either 
STCM,  within  150  flight  hours  after  doing  the 

*  inspection  or  review,  do  the  actions  specified 
in  either  paragraph  (a)(1)  or  (a)(2)  of  this  AD. 
If  no  affected  serial  number  is  found,  no 
further  action  is  required  by  this  AD. 

Note  2:  For  the  purposes  of  this  AD.  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

Follow-On  Corrective  Actions 

(1)  Do  a  functional  test  of  the  trim  system 
of  the  horizontal  stabilizer  per  Part  1  of  the 
Work  Instructions  of  the  service  bulletin. 

(i)  If  a  test  condition  of  PASSED  is  reported 
per  Part  l.A.l.  of  the  service  bulletin,  or 
considered  serviceable  per  Part  l.A.S.a.  of  the 
service  bulletin,  repeat  the  test  at  least  every 
150  flight  hours  until  the  terminating  action 
required  by  paragraph  (b)  of  this  AD  is  done. 

(ii)  If  a  test  condition  of  FAILED  is 
reported,  or  if  the  stabilizer  does  not  move, 
correct  the  condition  as  specified  in  the 
Boeing  777  Airplane  Maintenance  Manual,- 
and  repeat  the  functional  test  at  least  ever>' 
150  flight  hours  until  the  terminating  action 
specified  in  paragraph  (b)  of  this  AD  is  done. 
If  failure  of  either  STCM  is  found  during  the 
test,  before  further  flight,  replace  the  affected 
STCM  with  a  new  or  reworked  STCM  as 
required  by  paragraph  (b)  of  this  AD. 

(2)  Replace  any  affected  STCM  with  a  new 
or  reworked  STCM  as  required  by  paragraph 
(b)  of  this  AD. 

Terminating  Action 

(b)  Except  as  provided  by  paragraphs 
(a)(l)(ii)  and  (a)(2)  of  this  AD:  Within  2  years 
after  the  effective  date  of  this  AD,  replace  any 
STCM  having  an  affected  serial  number 
identified  in  paragraph  (a)  of  this  AD  with  a 
new  or  reworked  (modified  and  marked  with 
an  "R"  suffix)  STCM  per  Part  2  of  the  Work 
Instructions  of  Boeing  Service  Bulletin  777- 
27A0047,  Revision  2,  dated  October  11,  2001. 


Such  replacement  ends  the  repetitive 
functional  tests  required  by  paragraph  (a)(1) 
of  this  AD. 

Credit  for  Actions  Accomplished  per 
Previous  Revisioiis  of  Service  Bulletin 

(c)  Replacement  of  affected  STCMs  before 
the  effective  date  of  this  AD  per  Boeing 
Service  Bulletin  777-27A0047.  dated 
September  21,  2000;  or  Revision  1.  dated 
November  2.  2000:  is  considered  acceptable 
for  compliance  with  paragraph  (b)  of  this  AU. 

Spares 

(d)  As  of  the  effective  date  of  this  AD.  no 
person  may  install  on  any  airplane  a  STCM 
having  S/N  6  through  556  inclusive. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO).  Operators 
shall  submit  their  requests  through  an 
appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any.  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished,  provided  there  has 
been  no  known  failure  of  any  STCM  during 
any  functional  test  required  by  paragraph 
(a)(1)  of  this  AD. 

Issued  in  Renton,  Washington,  on  August 
22,  2002. 

Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Senice. 
[FR  Doc.  02-22131  Filed  8-29-02:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[DockM  No.  2001-NM-17-AD] 
RIN2120-AA64 

Airworthiness  Directives;  Boeing 
Model  747  Series  Airplanes  Potwered 
by  General  Electric  (GE)  CF6-80C2 
Series  Engines 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
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directive  (AD)  that  is  applicable  to 
certain  Boeing  Model  747  series 
airplanes  powered  by  GE  CF6-80C2 
series  engines.  This  proposal  would 
require  repetitive  inspections  and 
torque  checks  to  find  discrepancies  of 
the  festeners  that  attach  the  diagonal 
brace  fittings  of  the  lower  spar  to  the 
inboard  engine  struts,  and  modification 
of  the  fasteners  if  discrepancies  are 
found.  This  proposal  also  would  require 
eventual  modification  of  all  the 
fasteners,  which  woiJd  end  the 
repetitive  inspections  and  checks.  This 
action  is  necessary  to  find  and  fix 
discrepant  fasteners  of  the  diagonal 
brace  fittings,  which  could  result  in 
reduced  structxiral  integrity  of  the 
diagonal  brace-to-strut  attachment,  and 
possible  separation  of  the  strut  and 
engine  from  the  airplane.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
17-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9:00  a.m.  and  3:00 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  be 
submitted  via  fax  to  (425)  227-1232. 
Comments  may  also  be  sent  via  the 
Internet  using  the  following  address:  9- 
anni-npnncominent@faa.gov.  Comments 
sent  via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-17-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Conunents  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Airplane  Group, 
P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton.  Washington. 
FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Tamara 
Anderson,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA. 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-2771;  fax  (425)  227-1181. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  687-4248.  Questions  or 
comments  may  also  be  sent  via  the 


Internet  using  the  following  address:  '•' 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-17-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Dfrectorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-17-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports 
indicating  that,  diuing  installation  of 
the  modification  required  by  AD  95-13- 
06  (described  below),  loose  and 


fractured  fcisteners  of  the  diagonal  brace 
fitting  were  foxmd  on  certain  Boeing 
Model  747  series  airplanes  powered  by 
GE  CF6-80C2  series  engines.  The  cause 
of  the  fastener  discrepancies  was 
determined  to  be  fatigue.  The  diagonal 
brace  fitting  of  the  lower  spar  is  located 
at  the  lower  aft  end  of  the  strut  and 
provides  the  structural  attachment  of 
the  strut  to  the  diagonal  brace.  The 
fasteners  attach  the  fitting  to  the  inboard 
strut.  Cracking  of  the  fitting  or 
surrounding  structiue  due  to  loose  and/ 
or  fractiu«d  fasteners  could  lead  to  the 
loss  of  the  diagonal  brace-to-strut 
attachment  and  possible  loss  of  the  strut 
and  engine  from  the  airplane. 

Other  Relevant  Rulemaking 

On  Jime  16, 1995,  we  issued  AD  95- 
13-06,  amendment  39-9286  (60  FR 
33338,  June  28, 1995).  That  AD  applies 
to  certain  Boeing  Model  747  series 
airplanes  equipped  with  General 
Electric  CF6-80C2  series  engines  or 
Pratt  &  Whitn^  Model  PW4000  series 
engines.  That  AD  requfres  modification 
of  the  nacelle  strut  and  wing  structure, 
inspections  and  checks  to  detect 
discrepancies,  and  correction  of 
discrepancies. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  747- 
54A2207,  dated  November  16,  2000, 
which  describes  procedures  for 
repetitive  inspections  arid  rotational 
checks  (torque  checks)  to  find 
discrepancies  of  the  fasteners  that  attach 
the  diagonal  brace  fittings  of  the  lower 
spar  to  the  inboard  engine  struts,  cuid 
modification  of  the  fasteners  if 
discrepancies  (loose,  fractured,  missing 
fastener  heads)  are  found.  Doing  the 
modification  eliminates  the  need  for  the 
repetitive  inspections  and  checks.  The 
modification  includes  doing  a  high 
frequency  eddy  ciurent  inspection 
(HFEC)  of  the  fastener  holes  where 
discrepant  fasteners  are  foimd  and  other 
indicated  fastener  holes,  oversizing  the 
holes,  and  installing  new  fasteners.  The 
service  bulletin  specifies  to  contact 
Boeing  if  cracking  is  foimd  during  the 
HFEC  inspection.  Accomplishment  of  ■ 
the  actions  specified  in  the  service 
bulletin  is  intended  to  adequately 
address  the  identified  imsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletin 
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described  previously,  except  as 
discussed  below. 

Differenises  Betwfeen  the  Service 
Bulletin  and  This  Proposed  AD 

The  service  bulletin  does  not  provide 
a  compliance  time  for  accomplishing 
the  modification,  but  the  proposed  AD 
would  require  that  the  modification  be 
accomplished  within  72  months  after 
the  effective  date  of  this  AD.  In 
developing  an  appropriate  compliance 
time  for  this  proposed  AD,  we 
considered  not  only  the  manufacturer's 
recommendation,  but  also  the  degree  of 
urgency  associated  with  addressing  the 
unsafe  condition,  the  average  utilization 
of  the  affected  fleet,  and  the  time 
necessary  to  perform  the  modification. 
In  light  of  {dl  of  these  factors,  we  find 
a  72-month  compliance  time  for 
completing  the  required  modification  to 
be  warranted,  in  that  it  represents  an 
appropriate  interval  of  time  allowable 
for  affected  airplanes  to  continue  to 
operate  without  compromising  safety. 

Although  the  service  bulletin 
specifies  that  the  manufacturer  may  be 
contacted  for  disposition  of  certain 
repairs,  this  proposed  AD  would  require 
such  repafrs  to  be  accomplished  per  a 
method  approved  by  us,  or  per  data 
meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative  who  we  have  authorized 
to  make  such  findings. 

Cost  Impact 

There  are  approximately  237 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  14 
airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  5  work 
hoius  per  airplane  to  accomplish  the 
proposed  inspection  and  torque  check  at 
an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  this  proposed  action  on  U.S. 
operators  is  estimated  to  be  $4,200,  or 
$300  per  airplane,  per  inspection/check 
cycle. 

It  would  take  approximately  76  work 
hours  per  airplane  to  accomplish  the 
proposed  terminating  action  at  an 
average  labor  rate  of  $60  per  work  hour. 
Required  parts  would  cost 
approximately  $4,268  per  airplane. 
Based  on  these  figiu^s,  the  cost  impact 
of  this  proposed  action  on  U.S. 
operators  is  estimated  to  be  $123,592,  or 
$8,828  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 


this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.. Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Boeing:  Docket  2001-NM-17-AD. 

Applicability:  Model  747-200B,  -300. 
-400,  -400D,  and  — 400F  series  airplanes 
powered  by  GE  CF6-80C2  series  engines,  as 
listed  in  Boeing  Alert  Service  Bulletin  747- 


54A2207.  dated  November  16,  2000, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  discrepant  fasteners  of  the 
diagonal  brace  fittings,  which  could  result  in 
reduced  structural  integrity  of  the  diagonal 
brace-to-strut  attachment,  and  possible 
separation  of  the  strut  and  engine  from  the 
airplane,  accomplish  the  following: 

Repetitive  Inspections  and  Torque  Checks/ 
Corrective  Action 

(a)  Do  a  detailed  inspection  and  torque 
check  to  find  discrepancies  of  the  fasteners 
(e.g.,  loose,  fractured,  or  missing  fastener 
heads)  that  attach  the  diagonal  brace  fittings 
of  the  lower  spar  to  the  inboard  engine  struts, 
at  the  applicable  time  specified  in  paragraph 
(a)(1)  or  (a)(2)  of  this  AD,  per  Boeing  Alert 
Service  Bulletin  747-54A2207,  dated 
November  16,  2000.  Repeat  the  inspection 
and  check  after  that  every  8.000  flight  hours 
or  24  months,  whichever  is  first. 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  that  have  not  been 
modified  as  required  by  AD  95-13-06. 
amendment  39-9286  (all  Group  2  airplanes): 
Before  the  accumulation  of  6,000  total  flight 
cycles  or  within  24  months  after  the  effec;tive 
date  of  this  AD.  whichever  is  later. 

(2)  For  airplanes  that  have  been  modified 
as  required  by  AD  95-13-06  (all  Group  1 
airplanes):  Before  the  accumulation  of  6.000 
total  night  cycles  after  doing  the  modification 
or  within  24  months  after  the  effective  date 
of  this  AD,  whichever  is  later. 

(b)  If  no  discrepancy  is  found  during  any 
inspection/check  required  by  paragraph  (a)  of 
this  AD,  repeat  the  inspection/check  at  the 
time  specified  in  paragraph  (a)  of  this  AD 
until  the  terminating  action  specified  in 
paragraph  (c)  of  this  AD  is  done.  If  any 
discrepancy  is  found,  do  the  applicable 
actions  specified  in  paragraph  (b)(1)  or  (b)(2) 
of  this  AD. 

(1)  If  any  discrepancy  is  found  in  the  area 
that  connects  the  diagonal  brace  fitting  to  the 
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aft  bulkhead,  before  further  flight,  repair  per 
a  method  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (AGO).  FAA;  or 
per  data  meeting  the  type  certification  basis 
of  the  airplane  approved  by  a  Boeing 
Company  Designated  Engineering 
Representative.  (DER)  who  has  been 
authorized  by  the  Manager,  Seattle  AGO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  as  required  by  this  paragraph, 
the  approval  must  specifically  reference  this 
AD. 

(2)  If  any  discrepancy  is  found  in  any  area 
other  than  that  specified  in  paragraph  (b)(1) 
of  this  AD,  before  further  flight,  do  the 
terminating  action  specified  in  paragraph  (c) 
of  this  AD. 

Terminating  Action 

(c)  Except  as  provided  by  paragraph  (b)(2) 
of  this  AD,  within  72  months  after  the 
effective  date  of  this  AD:  Do  the  modification 
(including  doing  a  high  frequency  eddy 
current  (HFEC)  inspection,  oversizing  the 
fastener  holes,  and  installing  new  fasteners) 
as  specified  in  and  per  Figure  3  of  the 
Accomplishment  Instructions  of  Boeing  Alert 
Service  Bulletin  747-54A2207,  dated 
November  16,  2000.  If  any  cracking  is  found 
during  the  HFEC  inspection  and  the  service 
bulletin  specifies  contacting  Boeing  for  repair 
procedures,  before  further  flight,  repair  per  a 
method  approved  by  the  Manager,  Seattle 
ACO;  or  per  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  DER  who  has  been 
authorized  by  the  Manager,  Seattle  ACO,  to 
make  such  findings.  For  a  repair  method  to 
be  approved,  as  required  by  this  paragraph, 
the  approval  must  specifically  reference  this 
AD.  Accomplishment  of  the  actions  specified 
in  this  paragraph  ends  the  repetitive 
inspections  and  checks. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permit 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
20,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-22130  Filed  8-29-02;  8:45  am] 
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Alrworttiiness  Directivas;  Raytheon 
IModel  DH.125,  HS.125,  and  BH.125 
Series  Airplanes;  INodei  BAe.125 
Series  800A,  800A  (C-29A),  800A  (U- 
125),  800B,  1000A,  and  10008 
Airplanes;  and  Model  Hawlwr  800, 800 
(U-125A),  1000,  and  800XP  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

summary:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD);  applicable  to  certain 
Raytheon  Model  DH.125.  HS.125, 
BH.125,  and  BAe.125  (U-125  and  C- 
29A)  series  airplanes;  and  Model 
Hawker  800,  Hawker  800  (U-125A), 
Hawker  800XP,  and  Hawker  1000 
airplanes;  that  currently  requires  an 
inspection  for  cracking  or  corrosion  of 
the  cylinder  head  lugs  of  the  main 
landing  gear  (MLG)  actuator  and  follow- 
on/corrective  actions.  This  action 
proposes  to  expand  the  applicability  of 
the  existing  AD  to  add  an  airplane 
model  and  further  clarify  the 
applicability;  and,  for  certain  airplanes, 
to  clarify  the  compliance  time  of  the 
inspection  requirements.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  prevent  separation  of  the 
cylinder  head  lugs,  which  could  prevent 
the  MLG  from  extending  and  result  in 
a  partial  gear-up  landing. 
DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
15-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@fa(i.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-15-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 


be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Raytheon  Aircraft  Company, 
Department  62,  P.O.  Box  85,  Wichita, 
Kansas  67201-0085.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Wichita  Aircraft  Certification 
Office,  1801  Airport  Road,  Room  100. 
Wichita,  Kansas. 

FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  David  Ostrodka, 
Aerospace  Engineer,  Airframe  Branch, 
ACE-118W,  FAA,  Wichita  Aircraft 
Certification  Office,  1801  Airport  Road, 
Room  100,  Wichita,  Kansas  67209; 
telephone  (316)  946-4129;  fax  (316) 
946-4407. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
EditorAVriter;  telephone  (425)  687- 
4242,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  niunber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  [e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
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interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2002-NM-15-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114,  Attention:  Rules  Docket  No. 
2002-NM-15-AD,  1601  Lind  Avenue, 
SW..  Renton.  Washington  98055-4056. 

Discussion 

On  January  18,  2002,  the  FAA  issued 
AD  2001-17-26  Rl,  amendment  39- 
12619  (67  FR  4171,  January  29,  2002), 
applicable  to  certain  Raytheon  Model 
DH.125,  HS.125,  BH.125,  and  BAe.125 
(U-125  and  C-29A)  series  airplanes; 
and  Model  Hawker  800,  Hawker  800 
(U-125A).  Hawker  800XP.  and  Hawker 
1000  airplanes;  to  require  an  inspection 
for  cracking  or  corrosion  of  the  cylinder 
head  lugs  of  the  main  landing  gear 
(MLG)  actuator  and  follow-on/corrective 
actions.  The  requirements  of  that  AD  are 
intended  to  prevent  separation  of  the 
cylinder  head  lugs,  wUch  could  prevent 
the  MLG  firom  extending  and  result  in 
a  partial  gear-up  landing. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  determined  that  the 
applicability  should  be  expanded  to  be 
consistent  with  the  effectivity  specified 
in  Raytheon  Service  Bulletin  32-3391, 
dated  August  2000  (which  is  referenced 
as  the  appropriate  source  of  service 
information  for  that  AD),  and  revised  to 
identify  model  designations  as 
published  in  the  most  recent  type 
certificate  data  sheet  for  the  affected 
models.  In  addition,  we  have 
determined  that  the  compliance  time  for 
the  inspection  requirements  in  that  AD 
needs  to  be  clarified  in  paragraph  (b)  of 
the  final  rule.  Therefore,  we  have 
determined  that  fiulher  rulemaking  is 
necessary,  and  this  proposed  AD 
follows  from  that  determination. 

Explanation  of  Requirements  of 
Proposed  AD 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 


supersede  AD  2001-17-26  Rl  to 
continue  to  require  an  inspection  for 
cracking  or  corrosion  of  the  cylinder 
head  lugs  of  the  MLG  actuator,  and 
follow-on/corrective  actions.  The 
proposed  AD  also  would  expand  and 
clarify  the  applicability  of  the  existing 
AD  per  the  referenced  service  bulletin 
and  type  certificate  data  sheet,  and,  for 
certain  airplanes,  clarify  the  compliance 
time  for  the  inspection  requirements  in 
paragraph  (b)(3)  of  this  AD.  This 
proposed  AD  is  intended  to  prevent 
separation  of  the  cylinder  head  lugs, 
which  could  prevent  the  MLG  from 
extending  and  result  in  a  partial  gear-up 
landing. 

Explanation  of  Changes  to  AD  2001-17- 
26  Rl 

This  proposed  AD  differs  from  AD 
2001-17-26  Rl  in  that  the  applicability 
includes  all  of  the  airplane  models  cited 
in  the  effectivity  of  the  referenced 
service  bulletin.  This  change  was 
necessary  to  include  Model  BAe.125 
Series  800B  airplanes,  because  that 
model  was  not  specified  in  the 
apphcability  of  AD  2001-17-26  Rl.  The 
change  also  clarifies  model  designations 
per  the  most  recent  type  certificate  data 
sheet. 

We  have  further  clarified  the 
applicability  of  this  proposed  AD  to 
specify  airplane  models  "as  listed  in 
Raytheon  Service  Bulletin  32-3391. 
dated  August  2000."  This  change  is 
necessary  because  the  effectivity  of  the 
service  bulletin  also  specifies  that 
accomplishment  of  the  service  bulletin 
is  not  necessary  for  airplanes  installed 
with  an  MLG  actuator  having  part 
numbers  "AIR48502-5  and  AIR48503- 
5,  or  DOIW00839-1  and  DOIW00839- 
2." 

We  also  have  clarified  the  compliance 
time  for  the  inspection  requirements  in 
paragraphs  (b).  (b)(3)(i),  and  (b)(3)(ii)  of 
this  AD  for  Model  BAe.125  series  BOOB 
airplanes,  because  an  actuator  cylinder 
head  could  have  been  in  service  for 
more  than  7  years  and  have  4.001  or 
more  total  landings  as  of  the  effective 
date  of  this  AD. 

Cost  Impact 

There  are  approximately  1 ,000 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  650 
airplanes  of  U.S.  registry  would  be 
afi^ected  by  this  proposed  AD. 

The  actions  that  are  currently 
required  by  AD  2001-17-26  Rl.  and 
retained  in  this  proposed  AD.  take 
approximately  20  work  hours  per 
airplane  to  accomplish,  at  an  average 
labor  rate  of  $60  per  work  hour.  Based 
on  these  figures,  the  cost  impact  of  the 
currently  required  actions  on  U.S. 


operators  is  estimated  to  be  $780,000;  or 
$1,200  per  airplane. 

This  proposed  AD  does  not  add  any 
new  actions  or  requirements,  and  only 
revises  the  applicability  of  the  AD  by 
adding  an  airplane  model,  clarifying  the 
model  designations,  and  clarifying  the 
compliance  time  for  the  inspection 
requirements  for  certain  airplanes. 
Therefore,  the  estimated  cost  impact  for 
this  proposed  AD  is  unchanged  from  the 
existing  AD. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 
However,  for  affected  airplanes  within 
the  period  under  the  warranty 
agreement,  the  FAA  has  been  advised 
that  the  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  The 
FAA  also  has  been  advised  that 
manufacturer  warranty  remedies  are 
available  for  labor  costs  associated  with 
accomplishing  the  actions  required  by 
this  proposed  AD.  Therefore,  the  future 
economic  cost  impact  of  this  AD  may  be 
less  than  the  cost  impact  figure 
indicated  above.  The  cost  impact  figures 
discussed  in  AD  rulemaking  actions 
represent  only  the  time  necessary  to 
perform  the  specific  actions  actually 
required  by  the  AD.  These  figures 
typically  do  not  include  incidental 
costs,  such  as  the  time  required  to  gain 
access  and  close  up,  planning  time,  or 
time  necessitated  by  other 
administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  govertunent.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
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contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  eunendment  39-12619  (67  FR 
4171,  January  29.  2002).  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Raytheon  Aircraft  Company:  Docket  2002- 
NM-15-AD.  Supersedes  AD  2001-17-26 
Rl.  Amendment  39-12619. 
■Applicability:  Model  DH.125,  HS.125.  and 
BH.125  series  airplanes:  Model  BAe.125 
series  800A.  800A  (C-29A),  800A  (LI-12.S). 
BOOB,  lOOOA,  and  lOOOB  airplanes:  and 
Model  Hawker  800,  800  (U-125A).  1000.  and 
800XP  airplanes:  as  listed  in  Raytheon 
Service  Bulletin  32-3391.  dated  August  2000. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modiried,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  .\D. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  separation  of  the  cylinder  head 
lugs,  which  could  prevent  the  main  landing 
gear  (MLG)  from  extending  and  result  in  a 
partial  gear-up  landing,  accomplish  the 
following: 

Restatement  of  Certain  Requirements  of  AD 
2001-17-26  Rl 

Inspection  I 

(a)  For  Model  DH.125.  HS.125.  and  BH.125 
series  airplanes:  BAe.125  series  800A.  800A 
(C-19A).  800A  (U-125A).  lOOOA,  and  lOOOB 
airplanes;  and  Model  Hawker  800.  800  (U- 
125A).  800XP.  and  1000  airplanes:  Perform 


an  eddy  current  inspection  of  the  actuator 
cylinder  head  lugs  for  cracking  or  corrosion 
per  Raytheon  Service  Bulletin  32-3391. 
dated  August  2000.  at  the  time  specified  in 
paragraph  (a)(1),  (a)(2).  (a)(3).  or  (a)(4)  of  this 
AD.  as  applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  October  3, 
2001  (the  effective  date  of  AD  2001-17-26 
Rl.  amendment  39-12619):  Perform  the  eddy 
current  inspection  within  24  months  after 
Octobers,  2001. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4,000  total  landings  as  of  October  3. 
2001:  Perform  the  eddy  current  inspection 
within  6  months  after  October  3,  2001, 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  as  of 
October  3,  2001:  Perform  the  eddy  current 
inspection  within  6  months  after  October  3. 
2001. 

(4)  Fur  actuator  cylinder  heads  that  have 
4,001  or  more  total  landings  as  of  October  3. 
2001:  Perform  the  eddy  current  inspection 
within  10  landings  after  October  3.  2001. 

New  Requirements  of  This  AD 

(b)  For  Model  BAe.125  series  BOOB 
airplanes:  Perform  an  eddy  current 
inspection  of  the  actuator  cylinder  head  lugs 
for  cracking  or  corrosion  per  Raytheon 
Service  Bulletin  32-3391,  dated  August  2000. 
at  the  time  specified  in  paragraph  (b)(1), 
(b)(2).  or  (b)(3)  of  this  AD.  as  applicable. 

(1)  For  actuator  cylinder  heads  that  have 

3.000  or  less  total  landings  as  of  the  effective 
date  of  this  AD;  Perform  the  eddy  current 
inspection  within  24  months  after  the 
effective  date  of  this  AD. 

(2)  For  actuator  cylinder  heads  that  have 

3.001  to  4.000  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  within  6  months  after  the 
effective  date  of  this  AD. 

(3)  For  actuator  cylinder  heads  that  have 
been  in  service  for  more  than  7  years  or  that 
have  4.001  or  more  total  landings  as  of  the 
effective  date  of  this  AD:  Perform  the  eddy 
current  inspection  at  the  earlier  of  the  times 
specified  in  paragraph  (b)(3)(i)  or  (b)(3)(ii)  of 
this  AD: 

(i)  Within  6  months  after  the  effective  date 
of  this  AD:  or 

(ii)  Within  10  landings  after  the  effective 
date  of  this  AD. 

If  So  Cracking  or  Corrosion 

(c)  If  no  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  or  (b)  of  this  AD.  before  further  flight, 
accomplish  follow-on  actions  (e.g..  "vibro- 
etching"  the  MLG  actuator  data  plate, 
painting  a  blue  stripe  on  the  actuator 
cylinder  head  to  indicate  Vj2-inch  oversize 
bushings,  replacing  bushings,  and  applying 
corrosion  protection  to  the  lug  bores),  per 
Raytheon  Service  Bulletin  32-3391.  dated 
August  2000. 

IfAny  Cracking  or  Corrosion 

(d)  If  any  cracking  or  corrosion  is  found 
during  the  inspection  required  by  paragraph 
(a)  or  (b)  of  this  AD,  before  further  flight, 
accomplish  either  of  the  actions  specified  in 
paragraph  (dMl)  or  (d)(2)  of  this  AD,  per 
Raytheon  Service  Bulletin  32-3391.  dated 
August  2000: 


(1)  Replace  the  actuator  of  the  MLG  with 
a  new  or  serviceable  actuator;  or 

(2)  Replace  the  actuator  cylinder  head  with 
a  new  cylinder  head. 

Note  2:  Raytheon  Service  Bulletin  32-3391, 
dated  August  2000,  references  Precision 
Hydraulics  Component  Maintenance  Manual 
32-30-1105  as  an  additional  source  of 
service  information. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Wichita 
Aircraft  Certification  Office  (AGO).  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager.  Wichita  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any.  may  be 
obtained  from  the  Wichita  ACQ. 

Special  Flight  Permit 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton.  Washington,  on  August 
26.  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-22178  Filed  B-29-02;  8:45  am] 
BILUNG  CODE  4910-13-P 


SOCIAL  SECURITY  ADMINISTRATION 

20  CFR  Part  408 
RIN0960-AF61 

Special  Benefits  for  Certain  World  War 
II  Veterans 

agency:  Social  Security  Administration 

(SSA). 

action:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  propose  to  add  to  otir 
regulations  a  new  part  408  that  would 
set  forth  our  rules  applicable  to  claims 
for  special  veterans  benefits  (SVB) 
under  title  VIII  of  the  Social  Security 
Act  (the  Act).  The  title  VIII  program  was 
effective  in  May  2000  and  provides 
monthly  benefits  to  certain  World  War 
II  (WWII)  veterans  who  were  previously 
eligible  for  supplemental  security 
income  (SSI)  payments  under  title  XVI 
of  the  Act  and  reside  outside  the  United 
States.  These  proposed  rules  include 
five  new  subparts  that  would  describe: 
what  the  new  part  is  about,  how  we 
determine  whether  you  qualify  for  and 
are  entitled  to  SVB,  how  you  file  for 
SVB,  how  we  evaluate  evidence  imder 
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the  SVB  program,  and  how  we  compute 
and  pay  SVB. 

In  addition  to  these  subparts,  we  are 
developing  additional  proposed 
subparts  describing  other  aspects  of  the 
title  Vin  program  that  we  will  publish 
at  a  later  date. 

DATES:  To  be  sure  your  comments  are 
considered,  we  must  receive  them  by 
October  29,  2002. 
ADDRESSES:  You  may  give  us  your 
comments  by  using:  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
http://www.ssa.gov/regulations.  e-mail 
to  reguIations@ssa.gov;  telefax  to  (410) 
966-2830;  or  by  sending  a  letter  to  the 
Conunissioner  of  Social  Security,  P.O. 
Box  17703,  Baltimore,  Maryland  21235- 
7703.  You  may  also  deliver  them  to  the 
Office  of  Process  and  limovation 
Management,  Social  Security 
Administration,  2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,- Maryland  21235-6401, 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  are  posted  on 
our  Internet  site,  or  you  may  inspect 
them  on  regular  business  days  by 
making  arrangements  with  the  contact 
person  shown  in  this  preamble. 

Electronic  Version:  The  electronic  file 
of  this  dociunent  is  available  on  the  date 
of  publication  in  the  Federal  Register  at 
http://www.access.gpo.gov/su_docs/ 
aces/acesl40.html.  l\  is  also  available 
on  the  Internet  site  for  SSA  [i.e..  Social 
Security  Online]  at  http://www.ssa.gov/ 
regulations. 

FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  E.  Myers,  SSA  Regulations 
Officer,  Office  of  Process  and  limovation 
Management,  Social  Security 
Administration,  2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  MD  21235-6401,  (410)  965- 
3632  or  TTY  (410)  966-5609.  For 
information  on  eligibility  or  filing  for 
benefits,  call  our  national  toll-free 
number,  1-800-772-1213  or  TTY  1- 
800-325-0778  or  visit  our  Internet  site, 
SSA  Online,  at  http://www.ssa.gov. 
SUPPLEMENTARY  INFORMATION: 

Statutory  Provisions 

Section  251  of  the  Foster  Care 
Independence  Act  of  1999  (Pub.  L.  No. 
106-169),  enacted  on  December  14, 
1999,  added  a  new  title  VIII  to  the  Act 
(Special  Benefits  for  Certain  World  War 
II  Veterans).  Title  Vffl  authorizes  SSA  to 
pay  special  veterans  benefits  (SVB)  to 
certain  WWII  veterans  who  reside 
outside  the  United  States.  Establishing 
SVB  entitlement  is  a  two-step  process: 
first,  you  need  to  show  that  you  meet 
certain  qualifying  requirements;  once 
we  determine  that  you  qualify  for  SVB, 
you  will  be  entitled  to  SVB  payments 


after  you  begin  residing  outside  the 
United  States. 

How  To  Qualify  for  SVB 

Section  802  of  the  Act  provides  that, 
in  order  to  be  entitled  to  SVB,  you  must 
first  establish  that  you  are  a  "qualified 
individual."  You  qualify  for  SVB  if  you 
file  an  application  for  SVB  and  are: 

•  Age  65  on  or  before  December  14. 
1999  (the  date  the  title  VIII  program  was 
enacted); 

•  A  WWII  veteran; 

•  Eligible  for  SSI  for  both  December 
1999  (the  month  of  enactment)  and  the 
month  you  file  your  application  for 
SVB;  and 

•  Receiving  total  monthly  benefit 
income  from  other  sources  that  is  less 
than  75  percent  of  the  Federal  benefit 
rate  (FBR)  under  SSI  (title  XVI  of  the 
Act). 

However,  even  if  you  meet  all  the 
above  requirements,  section  804  of  the 
Act  specifies  certain  conditions  that  will 
still  prevent  you  from  qualifying  for 
SVB  or,  if  you  have  already  qualified  for 
SVB,  will  prevent  us  from  paying  you 
benefits.  Specifically,  the  following 
events  will  prevent  you  from  qualifying 
for  or  receiving  SVB: 

•  Removal  (including  deportation) 
fi-om  the  United  States  under  section 
237(a)  or  212(a)(6)(A)  of  the  Immigration 
and  Nationality  Act. 

•  Flight  to  avoid  prosecution,  or 
custody  or  confinement  after  conviction, 
for  a  crime  or  an  attempt  to  commit  a 
crime  that  is  a  felony  under  the  laws  of 
the  United  States  or  the  jurisdiction  of 
the  United  States  from  which  you  fled 
or,  in  the  case  of  the  State  of  New  Jersey, 
is  a  high  misdemeanor. 

•  Violation  of  a  condition  of 
probation  or  parole  imposed  under 
Federal  or  State  law. 

•  Residence  in  a  country  to  which 
payments  are  withheld  by  the  Treasury 
Department  under  31  U.S.C,  3329. 

WWII  Veteran  Status 

As  explained  above,  section  802  of  the 
Act  specifies  that  you  must  be  a  WWII 
veteran  to  qualify  for  SVB.  Section 
812(1)  of  the  Act  defines  a  WWII  veteran 
as  a  person  who  served  dtiring  WWII  in: 

•  The  active  military,  naval,  or  air 
service  of  the  United  States  during  the 
period  beginning  on  September  16. 1940 
and  ending  on  July  24, 1947;  or 

•  The  organized  military  forces  of  the 
Government  of  the  Commonwealth  of 
the  Philippines,  while  the  forces  were  in 
the  service  of  the  U.S.  Armed  Services 
under  the  military  order  of  the  President 
dated  July  26, 1941,  including  organized 
guerrilla  forces  under  commanders 
appointed  by  the  Commander  in  Chief. 
Southwest  Pacific  Area,  or  other 


competent  authority  in  the  U.S.  Army. 
This  service  must  have  been  rendered  at 
any  time  during  the  period  beginning 
July  26. 1941  and  ending  on  December 
30,  1946. 

In  addition  to  meeting  either  of  these 
requirements,  you  must  have  been 
discharged  or  released  from  this  service 
under  conditions  other  than 
dishonorable  after  serving  at  least  90 
days  or,  if  yoiu  service  was  less  than  90 
days,  because  of  a  disability  or  injun,' 
incurred  or  aggravated  in  the  line  of 
active  duty. 

How  We  Evaluate  Evidence 

Sections  806  and  810  of  the  Act 
authorize  us  to  establish  rules  about  the 
kinds  of  information  you  must  give  us 
to  show  that  you  qualify  for  SVB  and 
that  you  are  entitled  to  receive  benefits. 
Section  806  also  specifies  that  we 
caimot  pay  you  SVB  based  only  on  your 
statements  about  whether  you  qualify 
for  benefits.  Instead,  you  must  give  us 
documents  or  other  evidence  that  we 
will  verify  with  independent  sources. 

How  We  Calculate  and  Pay  SVB 

Section  805  of  the  Act  specifies  that 
your  monthly  SVB  payment  is  equal  to 
75  percent  of  the  Federal  benefit  rate 
(FBR)  under  title  XVI  of  the  Act. 
reduced  by  the  amount  of  any  other 
benefit  income  you  receive  for  that 
month.  As  used  in  title  VIII.  "other 
benefit  income"  means  any  recurring 
payments  you  receive  such  as  an 
annuify.  pension,  retirement,  or 
disability  benefit,  but  only  if  you 
received  a  similar  payment  from  the 
same  (or  a  related)  source  during  the  1 2- 
month  period  before  the  month  you  file 
an  application  for  SVB. 

Applying  for  SVB 

As  indicated  above,  section  802  of  the 
Act  requires  you  to  file  an  application 
in  order  to  establish  that  you  qualify  for 
SVB.  Section  806  of  the  Act  authorizes 
SSA  to  prescribe  the  requirements  for 
filing  such  an  application.  In  order  to 
maintain  consistency  throughout  the 
benefit  programs  we  administer,  we 
have  attempted,  where  possible,  to  use 
the  same  requirements  we  use  for  filing 
applications  under  the  titles  II  and  XVI 
programs.  These  rules  were  established 
in  order  to  ensure  that  individuals  have 
every  reasonable  opportunity  to  file  a 
claim  for  benefits  at  the  earliest  possible 
time  without  loss  of  benefits,  and  we 
believe  those  same  considerations  apply 
to  claims  for  title  VIII  benefits. 

Explanation  of  New  Part  408 

Proposed  part  408  would  initially 
consist  of  5  subparts.  (As  indicated 
above,  we  will  propose  additional 
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subparts  in  a  subsequent  NPRM.) 
Following  is  a  list  of  each  proposed 
subpart  that  includes  a  brief  description 
of  the  contents  of  each  proposed  section 
in  the  subpart. 

Subpart  A  (Introduction,  General 
Provision  and  Definitions) 

•  Section  408.101  introduces  the  title 
VIII  program  and  contains  a  list  of  each 
subpart  in  part  408,  and  gives  a  brief 
description  of  the  topics  covered  in 
those  subparts. 

•  Section  408.105  briefly  explains  the 
purpose  of  the  title  VIII  program  and 
that  the  program  is  administered  by 

SSA. 

•  Section  408.110  defines  certain 
terms  that  are  used  throughout  part  408. 

•  Section  408.120  explains  how  we 
calculate  time  periods  in  which  you 
must  take  a  required  action  under  the 
SVB  program  when  they  end  on  a  day. 
any  part  of  which  is  a  nonworkday  for 
Federal  employees.  This  is  the  same  as 
the  rule  we  use  under  both  the  title  II 
and  title  XVI  programs. 

Subpart  B  (SVB  Qualification  and 
Entitlement) 

As  explained  above,  you  must  meet 
certain  requirements  to  qualify  for  SVB 
(i.e.,  you  must  be  age  65  on  or  before 
December  14,  1999.  a  WWII  veteran,  SSI 
eligible  for  December  1999  and  the 
month  in  which  you  file  for  SVB,  not 
receiving  other  benefit  income  that  is 
75%  or  more  of  the  SSI  FBR,  and  you 
must  file  an  application  for  SVB).  In 
addition,  even  if  you  meet  these 
requirements,  certain  other  conditions 
will  prevent  you  from  qualifying  for 
SVB  or,  if  you  are  already  qualified,  will 
prevent  us  from  making  SVB  payments 
to  you.  Subpart  B  discusses  these 
qualifying  and  entitlement 
requirements.  Specifically: 

•  Section  408.201  describes  what 
subpart  B  is  about  and  gives  a  general 
explanation  of  how  you  qualify  for  and 
establish  entitlement  to  SVB  payments. 

•  Section  408.202  gives  a  list  of  the 
specific  requirements  you  must  meet  to 
qualify  for  SVB. 

•  Section  408.204  describes  the 
conditions  that  will  prevent  you  from 
qualifying  for  SVB  even  if  you  meet  the 
requirements  in  §408.202. 

•  Section  408.206  explains  that  when 
you  apply  for  SVB,  we  will  first 
determine  if  you  qualify  for  benefits.  If 
you  do  not  qualify,  we  will  deny  your 
claim.  If  you  do  qualify,  we  will  send 
you  a  written  notice  of  qualification  that 
explains  you  have  4  calendar  months 
after  the  date  of  the  notice  in  which  to 
begin  residing  outside  the  U.S.  or  we 
wiU  deny  your  claim.  If  you  begin 
residing  outside  the  U.S.  within  that  4- 


month  period,  your  SVB  payments  will 
begin  with  the  first  full  month  in  which 
you  resided  outside  the  U.S.  on  the  first 
day  of  the  month. 

•  Section  408.208  explains  that,  if 
you  begin  residing  outside  the  U.S. 
within  4  calendar  months  after  the  date 
of  the  written  notice  of  SVB 
qualification,  we  will  send  you  a  notice 
of  SVB  entitlement,  including  the  date 
your  entitlement  begins,  the  amount  of 
your  monthly  SVB  payment,  and  the 
amount  of  any  reduction  in  your 
payment  because  you  are  receiving 
other  benefit  income. 

•  Section  408.210  explains  that  if  you 
do  not  begin  residing  outside  the  U.S. 
within  4  calendar  months  after  the  date 
of  the  written  notice  of  SVB 
qualification,  we  will  deny  your  SVB 
claim. 

•  Section  408.212  explains  what 
happens  if  you  are  residing  outside  the 
U.S.  at  the  time  you  file  for  SVB.  If  you 
meet  all  the  requirements  for 
qualification  and  none  of  the  SVB 
disqualifying  events  applies  to  you,  we 
will  ask  you  for  evidence  of  your 
residence  outside  the  U.S.  After  your 
foreign  residence  is  established,  we  will 
send  you  a  notice  of  SVB  entitlement, 
including  the  date  your  entitlement 
begins,  the  amount  of  your  monthly 
SVB  payment,  and  the  amount  of  any 
reduction  in  your  payment  because  you 
are  receiving  other  benefit  income. 

•  Section  408.214  explains  that,  in 
order  to  qualify  for  SVB,  you  must  have 
been  age  65  on  or  before  December  14, 
1999. 

•  Section  408.216  explains  the 
service  and  discharge  requirements  you 
must  meet  to  be  considered  to  be  a 
WWII  veteran. 

•  Section  408.218  explains  what  we 
mean  by  eligible  for  SSI.  Under  this 
section,  anyone  whose  SSI  eligibility 
has  not  been  terminated  or  whose  SSI 
benefits  are  not  subject  to  a  penalty 
under  §  416.1340  of  our  SSI  regulations 
will  be  considered  to  be  eligible  for  SSI, 
whether  or  not  the  person  is  actually 
receiving  SSI  payments. 

•  Section  408.220  explains  what  we 
mean  by  "other  benefit  income"  and 
includes  examples  of  payments  we 
consider  to  be  "other  benefit  income." 
It  also  explains  that  your  other  benefit 
income  will  only  affect  your  entitlement 
to  SVB  if  you  received  a  similar 
payment  from  the  same  or  a  related 
source  at  any  time  during  the  12-month 
period  before  you  file  for  SVB. 

•  Section  408.222  explains  how  your 
other  benefit  income  affects  SVB 
qualification  and  the  amoimt  of  your 
SVB  payment.  If  you  are  receiving  other 
benefit  payments  when  you  file  for  SVB, 
we  will  deny  your  claim  if  these 


payments  equal  or  exceed  75  percent  of 
the  FBR  payable  to  individual  SSI 
recipients  with  no  income;  otherwise 
we  will  reduce  your  monthly  SVB 
payment  by  the  amount  of  the  other 
benefit  income  you  receive  in  that 
month. 

•  Section  408.224  explains  how  we 
determine  the  monthly  payment  of  your 
other  benefit  income  if  Uie  pa)rments  are 
not  made  on  a  monthly  basis. 

•  Section  408.226  explains  that,  once 
you  begin  receiving  SVB,  we  will  reduce 
your  SVB  payments  if  you  begin 
receiving  additional  other  benefit 
income,  but  only  if  you  received  similar 
benefits  from  the  same  or  a  related 
source  during  the  12-month  period 
before  you  applied  for  SVB. 

•  Section  408.228  explains  when  we 
will  consider  you  to  be  residing  outside 
the  U.S.  It  also  explains  that,  for  SVB 
purposes,  you  can  be  a  resident  of  only 
one  country  at  a  time. 

•  Section  408.230  explains  when  you 
must  establish  residence  outside  the 
U.S.  Under  the  rulemaking  authority 
provided  by  the  law,  we  propose  to 
establish  a  4-month  time  limit  within 
which  you  need  to  establish  residence 
outside  the  U.S.  Generally,  the  4-month 
period  would  begin  with  the  month 
after  the  month  in  which  the  notice  that 
you  qualify  for  SVB  is  dated.  However, 
this  section  also  explains  that  we  will 
extend  the  4-month  period  if  you  are  in 
the  U.S.  to  appeal  a  decision  on  your 
title  VIII  claim  or  on  a  title  II  and/or  a 
title  XVI  claim  that  affects  your  SVB 
qualification.  We  believe  this  4-month 
time  period  takes  into  account  the  fact 
that  you  generally  need  to  be  residing  in 
the  U.S.  in  order  to  be  SSI  eligible  (and 
therefore  are  residing  in  the  U.S.  when 
you  apply  for  SVB)  but  still  gives  you 
sufficient  time  in  which  to  make 
arrangements  to  leave  the  U.S.  and  to 
begin  residing  outside  the  U.S. 

•  Section  408.232  explains  that  you 
lose  your  foreign  resident  status  and  we 
will  stop  paying  you  SVB  if  you  enter 
the  U.S.  and  stay  here  for  more  than  1 
full  calendar  month.  We  will  not  resume 
your  SVB  payments  until  you  establish 
that  you  are  again  residing  outside  the 
U.S.  In  recognition  of  the  fact  that  many 
individuals  receiving  SVB  benefits  may 
wish  to  return  to  the  U.S.  for  short 
periods  (e.g.,  to  visit  friends  or 
relatives),  we  propose  to  permit  them  to 
continue  receiving  SVB  while  in  the 
U.S.  provided  they  do  not  stay  in  the 
U.S.  for  more  than  1  fuU  calendar 
month. 

•  Section  408.234  explains  that  you 
may  continue  to  receive  SVB  payments 
even  if  you  are  in  the  U.S.  for  more  than 
1  full  calendar  month  if  you  are 
prevented  from  retiuning  to  your  home 
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abroad  by  circimistances  beyond  your 
control  or  you  are  in  the  U.S.  to  appeal 
an  SSA  decision  on  a  claim  filed  under 
tiUe  II,  Vin,  or  XVI  of  the  Act. 

Subpart  C  (Filing  Applications) 

This  subpart  contains  our  rules  on 
filing  applications  under  the  SVB 
program.  Specifically: 

•  Section  408.301  explains  what 
subpart  C  is  about. 

•  Section  408.305  explains  that  you 
must  file  an  application  to  receive  SVB. 

•  Section  408.310  explains  what 
makes  an  application  a  claim  for  SVB. 

•  Section  408.315  explains  that  you 
must  file  your  own  application  for  SVB 
unless  you  are  mentdly  incompetent  or 
physically  unable  to  sign  your  own 
application.  In  that  case,  certain  other 
individuals  may  sign  the  application  on 
your  behalf. 

•  Section  408.320  explains  the  kinds 
of  evidence  an  individual  must  give  us 
to  show  that  he  or  she  has  authority  to 
sign  an  application  on  your  behalf. 

•  Section  408.325  explains  when  we 
consider  you  to  have  filed  your 
application. 

•  Section  408.330  explains  how  long 
your  application  for  SVB  will  remain  in 
effect. 

•  Section  408.340  explains  when  we 
will  use  the  date  of  a  written  statement 
as  your  application  filing  date. 

•  Section  408.345  explains  the 
circumstances  under  which  we  will 
establish  your  filing  date  based  on  an 
oral  inquiry  about  qualifying  for  SVB. 

•  Section  408.351  explains  the 
circumstances  imder  which  we  will 
establish  your  filing  date  if  we  give  you 
misinformation  about  qualifying  for 
SVB. 

•  Section  408.355  explains  what 
happens  if  you  request  to  withdraw 
your  application  for  SVB. 

•  Section  408.360  explains  how  you 
can  cancel  your  request  to  withdraw 
your  application  for  SVB. 

Subpart  D  (Evidence  Requirements) 

Proposed  subpart  D  sets  forth  the 
rules  we  would  use  to  evaluate  evidence 
under  the  title  Vin  program. 
Specifically: 

•  Section  408.401  explains  that,  in 
addition  to  your  statements,  we  may 
need  docimientary  evidence  to  confirm 
■that  you  meet  all  the  SVB  qualification 
requirements  and  ensure  that  we  pay 
you  the  correct  amount  of  benefits. 

•  Section  408.402  explains  when  you 
need  to  give  us  evidence. 

•  Section  408.403  explains  where  you 
should  give  us  the  evidence  we  need  to 
process  your  SVB  claim. 

•  Section  408.404  explains  if  you  fail 
to  give  us  evidence  we  need  in 


connection  with  your  claim  by  a 
specified  date,  we  may  decide  you  do 
not  qualify  for  SVB  or,  if  you  are  already 
receiving  SVB,  we  may  stop  or  reduce 
your  payments  until  we  receive  the 
necessary  evidence.  This  section  also 
explains  when  we  will  give  you  more 
time  to  give  us  the  evidence. 

•  Section  408.405  explains  that  when 
you  need  to  give  us  evidence  to 
establish  that  you  qualify  for  SVB  or 
may  continue  receiving  SVB  payments, 
the  evidence  must  be  an  origineil 
docimient  or  record  or  a  certified  copy 
of  the  original  document  or  record.  In 
the  case  of  certified  copies,  this  section 
also  includes  a  list  of  the  people  who 
may  certify  the  document  or  record  to 
be  a  true  and  exact  copy  of  the  original. 
The  section  also  explains  that  when  you 
give  us  an  original  record,  we  will 
photocopy  it  and  return  the  original 
record  to  you. 

•  Section  408.406  explains  how  we 
evaluate  the  evidence  you  give  us. 

•  Section  408.410  explains  that  you 
must  submit  evidence  of  your  age  to 
qualify  for  SVB  imless  we  have  already 
established  your  age  in  connection  with 
a  claim  for  benefits  under  title  II  or  title 
XVI  of  the  Act. 

•  Section  408.412  explains  what 
kinds  of  documents  you  need  to  give  us 
to  show  that  you  were  bom  on  or  before 
December  15, 1934. 

•  Section  408.413  explains  bow  we 
evaluate  the  evidence  of  age  you  give  us. 

•  Section  408.420  explains  that  your 
evidence  of  WWII  service  must  show 
your  name,  your  branch  of  service,  the 
dates  of  your  service,  your  military 
service  number,  the  character  of  your 
discharge  and,  if  you  were  in  the 
organized  military  forces  (including 
organized  guerrilla  forces)  of  the 
Government  of  the  Commonwealth  of 
the  Philippines,  that  your  service  is 
considered  to  have  been  in  the  service 
of  the  U.S.  Armed  Forces.  This  section 
also  explains  the  kind  of  evidence  you 
can  give  us  to  show  you  are  a  WWII 
veteran. 

•  Section  408.425  explains  that  we 
will  use  our  data  records  to  determine 
your  SSI  eligibility. 

•  Section  408.430  explains  that  we 
need  evidence  of  your  other  benefit 
income  if  the  income  is  less  than  75 
percent  of  the  FBR. 

•  Section  408.432  explains  what  is 
evidence  of  your  other  benefit  income. 

•  Section  408.435  explains  the 
evidence  you  need  to  give  us  to  show 
that  you  are  residing  outside  the  U.S. 

•  Section  408.437  explains  the 
evidence  you  need  to  give  us  to  show 
that  you  had  good  cause  for  remaining 
in  the  U.S.  for  more  than  one  full  month 
after  you  begin  receiving  SVB.  It 


includes  a  description  of  the  kinds  of 
evidence  you  can  give  to  show  both  that 
you  la^de  a  good  faith  effort  to  return 
to  your  home  abroad  and  the 
circumstances  that  prevented  you  from 
doing  so. 

Subpart  E  (Amount  and  Payment  of 
Benefits) 

Proposed  subpart  E  explains  how  we 
determine  the  amount  of  and  pay  SVB. 
Specifically: 

•  Section  408.501  explains  what 
subpart  E  is  about. 

•  Section  408.505  explains  that  the 
maximum  SVB  payment  is  equal  to  75 
percent  of  the  SSI  FBR  for  an  individual 
with  no  income.  It  explains  that 
whenever  there  is  a  cost-of-living 
allowance  (COLA)  increase  in  the  FBR, 
we  will  increase  your  SVB  to  reflect  the 
COLA  increase.  It  also  explains  that  we 
will  reduce  the  maximum  SVB  payable 
by  the  amount  of  your  other  benefit 
income. 

•  Section  408.510  explains  that,  when 
you  are  receiving  other  benefit  income, 
we  do  not  round  the  amount  of  your 
SVB  payment.  This  section  also 
explains  that  the  minimum  SVB  payable 
is  $1.00. 

•  Section  408.515  explains  that  we 
make  SVB  payments  on  the  first  day  of 
the  month  for  which  they  are  due.  We 
also  explain  that  when  the  first  day  of 
the  month  is  a  Saturday,  Simday,  or 
Federal  legal  holiday,  we  will  make 
your  paymebt  on  the  first  preceding  day 
that  is  not  a  Saturday,  Sunday  or 
Federal  legal  holiday. 

Clarity  of  These  Regulations 

Executive  Order  (E.O.)  12866,  as 
amended  by  E.O.  13258,  requires  each 
agency  to  write  all  rules  in  plain 
language.  In  addition  to  your 
substantive  comments  on  these 
proposed  rules,  we  invite  your 
comments  on  how  to  make  these 
proposed  rules  easier  to  understand. 

For  example: 

■  Have  we  organized  the  material  to 
suit  your  needs? 

•  Are  the  requirements  in  the  rules 
clearly  stated? 

•  Do  the  rules  contain  technical 
language  or  jargon  that  is  unclear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rules  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rules  easier  to  understand? 
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Regulatory  Procedures 

Executive  Order  12866 

We  have  consulted  with  the  Office  of 
Management  and  Budget  (0MB)  and 
determined  that  these  proposed  rules  do 
not  meet  the  criteria  for  a  significant 
regulatory  action  under  Executive  Order 
12866,  as  amended  by  Executive  Order 
13258.  Thus,  they  were  not  subject  to 
0MB  review. 

Regulatory  Flexibility  Act 

We  certify  that  these  proposed  rules 
will  not  have  a  significant  impact  on  a 


substantial  number  of  small  entities 
because  they  affect  only  individuals 
filing  for  benefits  under  title  Vni  of  the 
Act.  Therefore,  a  regulatory  flexibility 
analysis,  as  provided  for  in  the 
Regulatory  Flexibility  Act,  as  amended, 
is  not  required. 

Paperwork  Reduction  Act 

These  proposed  rules  contain 
reporting  requirements  as  shown  in  the 
table  below.  Where  the  public  reporting 
burden  is  accounted  for  in  Information 
Collection  Requests  for  the  various 
forms  that  the  public  uses  to  submit  the 


information  to  SSA,  a  1-hour 
placeholder  burden  is  being  assigned  to 
the  specific  reporting  requirement(s) 
contained  in  these  rules. 

Reporting  requirements  to  provide 
evidence  and  documentation  are 
generally  discussed  in  §§408.201, 
408.206(a)  and  (b),  408.401,  408.402, 
408.403,  and  408.405.  We  have  not 
included  these  sections  in  the  table 
below  because  the  burdens  for  the 
specific  reporting  requirements  for 
evidence  and  documentation  are 
accoimted  for  in  other  sections  listed  in 
the  table. 


Section  numt)er 


§ 408.202(d);  §408.210;  § 408.230(a);  §408.305;  §§408.310-315 

§408.232(3)  

§408.320  

§408.340  

§408.345  ....• 

§  408.351  (d)  &  (f)  

§408.355(3)  

§408.360(3)  

§408.404(c) 

§§408.410^12  

§408.420(3),  (b)   

§§408.430  &  .432 

§408.435(3),  (b),  (c)  

§408.437(b),  (C),  (d)  


Numt>er  of 
respondents 


1 

5 

5 

5 

2 

2 

5 

2 

20 

20 

500 

400 

500 

20 


Frequency  of 
response 


Average 

burden  per 

response 

(hrs.) 


1 


.25 
.25 
.25 
.25 
.50 
.25 
.25 
.25 
.25 
.25 
.50 
.25 
.50 


Estimated 

annual  hour 

burden 


1 

1.25 

1.25 

1.25 

.50 

1.00 

1.25 

.50 

5.00 

5.00 

125.00 

200.00 

125.00 

10.00 


An  Information  Collection  Request 
has  been  submitted  to  0MB  for 
clearance.  We  are  soliciting  comments 
on  the  burden  estimate;  the  need  for  the 
information;  its  practical  utility;  ways  to 
enhance  its  quality,  utility  and  clarity; 
and  on  ways  to  minimize  the  burden  on 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  submitted  to  the 
Social  Security  Administration  at  the 
following  address:  Social  Security 
Administration,  Attn:  SSA  Reports 
Clearance  Officer,  Rm.  lA-20 
Operations  Building,  6401  Security 
Boulevard.  Baltimore,  MD  21235-6401. 

Comments  can  be  received  for 
between  30  and  60  days  after 
publication  of  this  notice  and  will  be 
most  useful  if  received  by  SSA  within 
30  days  of  publication. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  96.020,  Special  Benefits  for 
Certain  World  War  II  Veterans). 

List  of  Subjects  in  20  CFR  Part  408 

Administrative  practice  cmd 
procedure.  Aged,  Reporting  and 
recordkeeping  requirements.  Social 
Security,  Special  veterans  benefits, 
Veterans. 


Dated:  August  20.  2002. 
)o  Anne  B.  Barnhart, 
Commissioner  of  Social  Security. 

For  the  reasons  set  out  in  the 
preamble,  we  propose  to  add  a  new  part 
408  to  Chapter  III  of  Title  20  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  408— SPECIAL  BENEFITS  FOR 
CERTAIN  WORLD  WAR  II  VETERANS 

Subpart  A— Introduction,  General  Provision 
and  Definitions 

Sec. 

408.101     What  is  this  part  about? 

408.105     Purpose  and  administration  of  the 

program. 
408.110    General  definitions  and  use  of 

terms. 
408.120    Periods  of  limitations  ending  on 

Federal  nonworkdays. 

Subpart  B — SVB  Qualification  and 
Entitlement 

408.201  What  is  this  subpart  about? 

408.202  How  do  you  qualify  for  SVB? 
408.204    What  conditions  will  prevent  you 

from  qualifying  for  SVB? 
408.206    What  happens  when  you  apply  for 

SVB? 
408.208     What  happens  if  you  establish 

residence  outside  the  United  States 

within  4  calendar  months? 
408.210     What  happens  if  you  do  not 

establish  residence  outside  the  United 

States  within  4  calendar  months? 


408.212    What  happens  if  you  are  a  qualified 
individual  already  residing  outside  the 
United  States? 

Age 

408.214     Are  you  age  65? 

Military  Service 

408.216    Are  you  a  World  War  II  veteran? 

SSI  Eligibility 

408.218    Do  you  meet  the  SSI  eligibihty 
requirements? 

Other  Benefit  Income 

408.220    Do  you  have  other  benefit  income? 
408.222    How  does  your  other  benefit 

income  affect  your  SVB  payment? 
408.224    How  do  we  determine  the  monthly 

amount  of  your  other  benefit  income? 
408.226    What  happens  if  you  begin 

receiving  additional  benefit  income  after 

you  begin  receiving  SVB? 

Residence  Outside  the  United  States 

408.228    When  do  we  consider  you  to  be 
residing  outside  the  United  States? 

408.230    When  must  you  begin  residing 
outside  the  United  States? 

408.232    When  do  you  lose  your  foreign 
resident  status? 

408.234    Can  you  continue  to  receive  SVB 
payments  if  you  stay  in  the  United  States 
for  more  than  1  full  calendar  month? 
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Sulipart  C— Filing  Applications 
Filing  Your  Application 

408.301    What  is  this  subpart  about? 
408.305    Why  do  you  need  to  file  an 

application  to  receive  benefits? 
408.310    What  makes  an  application  a  claim 

for  SVB? 
408.315    Who  may  sign  your  application? 
408.320    What  evidence  shows  that  a  person 

has  authority  to  sign  an  application  for 

you? 
408.325    When  is  your  application 

considered  filed? 
408.330    How  long  will  your  application 

remain  in  effect? 

Filing  Date  Baaed  on  Written  Statement  or 
Oral  Inquiry 

408.340    When  will  we  use  a  written 

statement  as  your  filing  date? 
408.345    When  will  we  use  the  date  of  an 

oral  inquiry  as  your  application  filing 

date? 

Deemed  Filing  Date  Based  on 
Misinformation 

408.351    What  happens  if  we  give  you 
misinformation  about  filing  an 
application? 

Withdrawal  of  Application 

408.355    Can  you  withdraw  your 

application? 
408.360    Can  you  cancel  your  request  to 

withdraw  your  application? 

Subpart  D — Evidence  Ratiuirenients 
General  Information 

408.401  What  is  this  subpart  about? 

408.402  When  do  you  need  to  give  us 
evidence? 

408.403  Where  should  you  give  us  your 
evidence? 

408.404  What  happens  if  you  fail  to  give  us 
the  evidence  we  ask  for? 

408.405  When  do  we  require  original 
records  or  copies  as  evidence? 

408.406  How  do  we  evaluate  the  evidence 
you  give  us? 

Age 

408.410    When  do  you  need  to  give  us 
evidence  of  your  age? 

408.412  What  kinds  of  evidence  of  age  do 
you  need  to  give  us? 

408.413  How  do  we  evaluate  the  evidence 
of  age  you  give  us? 

Military  Service 

408.420    What  evidence  of  World  War  II 
military  service  do  you  need  to  give  us? 

SSI  Eligibility 

408.425    How  do  we  establish  your 
eligibility  for  SSI? 

Other  Benefit  Income 

408.430    When  do  you  need  to  give  us 
evidence  of  your  other  benefit  income? 

408.432     What  kind  of  evidence  of  your 
other  benefit  income  do  you  need  to  give 
us? 

Residence 

408.435     How  do  you  prove  that  you  are 
residing  outside  the  United  States? 


408.437    How  do  you  prove  that  you  had 
good  cause  for  staying  in  the  United 
States  for  more  than  1  full  calendar 
month? 

Sut)part  E— Amount  and  Payment  of 
Bwteflts 

408.501    What  is  this  subpart  about? 
408.505    How  do  we  determine  the  amount 

of  your  SVB  payment? 
408.510    How  do  we  reduce  your  SVB  when 

you  receive  other  benefit  income? 
408.515    When  do  we  make  SVB  payments? 

Subpart  A— Introduction,  General 
Provision  and  Deflnttions 

Authority:  Sees.  702(a)(5]  and  801-813  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5) 
and  1001-1013). 

§  408.101    Wturt  Is  tills  part  about? 

The  regulations  in  this  part  408 
(Regulations  No.  8  of  the  Social  Security 
Administration)  relate  to  the  provisions 
of  title  Vin  of  the  Social  Security  Act  as 
added  by  Pub.  L.  106-169  enacted 
December  14, 1999.  Title  VIIl  (Special 
Benefits  for  Certain  World  War  11 
Veterans)  established  a  program  for  the 
payment  of  benefits  to  certain  World 
War  n  veterans.  The  regulations  in  this 
part  are  divided  into  the  following 
subparts  according  to  subject  content. 

(a)  Subpart  A  contains  this 
introductory  section,  a  statement  of  the 
general  purpose  underlying  the  payment 
of  special  benefits  to  World  War  11 
veterans,  general  provisions  applicable 
to  the  program  and  its  administration, 
and  defines  certain  terms  that  we  use 
throughout  part  408. 

(b)  Subpart  B  contains  the 
requirements  for  qualification  and 
entitlement  to  monthly  title  VIII 
benefits. 

(c)  Subpart  C  contains  the  provisions 
relating  to  the  filing  and  withdrawal  of 
applications. 

(d)  Subpart  D  contains  the  provisions 
relating  to  the  evidence  required  for 
establishing  qualification  for  and 
entitlement  to  monthly  title  VIIl 
benefits. 

(e)  Subpart  E  contains  the  provisions 
about  the  amount  and  payment  of 
monthly  benefits. 

§408.105    Purpose  and  administration  of 
the  program. 

The  purpose  of  the  title  VIII  program 
is  to  assure  a  basic  income  level  for 
certain  veterans  who  are  entitled  to 
supplemental  security  income  (SSI)  and 
who  want  to  leave  the  United  States  to 
live  abroad.  The  title  VIII  program  is 
administered  by  the  Social  Security 
Administration. 


S408.110    General  definitions  and  use  of 
terms. 

(a)  Terms  relating  to  the  Act  and 
regulations.  (1)  The  Act  means  the 
Social  Security  Act  as  amended  (42 
U.S.C.  Chap.7). 

(2)  Title  means  the  title  of  the  Act. 

(3)  Section  or  §  means  a  section  of  the 
regulations  in  part  408  of  this  chapter 
unless  the  context  indicates  otherwise. 

(b)  Commissioner;  Appeals  Council; 
Administrative  Law  Judge  defined.  (1) 
Commissioner  means  the  Commissioner 
of  Social  Security. 

(2)  Appeals  Council  means  the 
Appeals  Council  of  the  Office  of 
Hearings  and  Appeals  of  the  Social 
Security  Administration  or  a  member  or 
members  of  the  Council  designated  by 
the  Chairman. 

(3)  Administrative  Law  Judge  means 
an  Administrative  Law  Judge  in  the 
Office  of  Hearings  and  Appeals  in  the 
Social  Security  Administration. 

(c)  Miscellaneous.  (1)  A  calendar 
month.  The  period  including  all  of  24 
hours  of  each  day  of  January,  February, 
March,  April,  May,  June,  July,  August, 
September,  October.  November,  or 
December. 

(2)  Federal  benefit  rate  (FBR).  The 
amount  of  the  cash  benefit  payable 
under  title  XVI  for  the  month  to  an 
eligible  individual  who  has  no  income. 
The  FBR  does  not  include  any  State 
supplementary  payment  that  is  paid  by 
the  Commissioner  pursuant  to  an 
agreement  with  a  State  under  section 
1616(a)  of  the  Act  or  section  212(b)  of 
Public  Law  93-66. 

(3)  Qualified  individual.  An 
individual  who  meets  all  the 
requirements  for  qualification  for  SVB 
in  §  408.202  and  does  not  meet  any  of 
the  conditions  that  prevent  qualification 
in  §408.204. 

(4)  Special  veterans  benefits  (SVBI. 
The  benefits  payable  to  certain  veterans 
of  World  War  II  under  title  VIIl  of  the 
Act. 

(5)  State.  Unless  otherwise  indicated, 
this  means: 

(i)  A  State  of  the  United  States; 
(ii)  The  District  of  Columbia;  or 
(iii)  The  Northern  Mariana  Islands. 

(6)  Supplemental  Security  Income 
(SSI).  SSI  is  the  national  program  for 
providing  a  minimum  level  of  income  to 
aged,  blind,  and  disabled  individuals 
under  title  XVI  of  the  Act. 

(7)  United  States.  When  used  in  the 
geographical  sense,  this  is: 

(i]  The  50  States; 

(ii)  The  District  of  Columbia;  and 

(iii)  The  Northern  Mariana  Islands. 

(8)  We,  us  or  our  means  the  Social 
Security  Administration  (SSA). 

(9)  World  War  II.  The  period 
beginning  September  16,  1940  and 
ending  on  July  24.  1947. 
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(10)  You  or  your  means,  as 
appropriate,  the  person  who  applies  for 
benefits,  the  person  for  whom  an 
application  is  filed,  or  the  person  who 
is  considering  applying  for  benefits. 

§  408.1 20    Periods  of  limitations  ending  on 
Federal  nonworfcdays. 

Title  VIII  of  the  Act  and  the 
regidations  in  this  part  require  you  to 
take  certain  actions  within  specified 
time  periods  or  you  may  lose  your  right 
to  a  portion  or  all  of  yoiu  benefits.  If  any 
such  period  ends  on  a  Saturday, 
Sunday,  Federal  legal  holiday,  or  any 
other  day  all  or  part  of  which  is 
declared  to  be  a  nonworkday  for  Federal 
employees  by  statute  or  Executive 
Order,  you  will  have  until  the  next 
Federal  workday  to  take  the  prescribed 
action. 

Subpart  B-SVB— Qualification  and 
Entitlement 

Authority:  Sees.  702(a)(5).  801.  802.  803. 
804,  806,  810  and  1129A  of  the  Social 
Security  Act  (42  U.S.C.  902(a)(5).  1001.  1002, 
1003.  1004,  1006.  1010  and  1320a-8a). 

§  408.201    What  is  this  subpart  alsout? 

You  are  qualified  for  SVB  if  you  meet 
the  requirements  listed  in  §  408.202  and 
if  none  of  the  conditions  listed  in 
§  408.204  exist.  However,  you  cannot  be 
entitled  to  receive  benefits  for  any 
month  before  the  first  month  in  which 
you  reside  outside  the  United  States  on 
the  first  day  of  the  month  and  meet  all 
the  qualification  requirements.  You 
must  give  us  any  information  we  request 
and  evidence  to  prove  that  you  meet 
these  requirements.  You  continue  to  be 
qualified  for  SVB  unless  we  determine 
that  you  no  longer  meet  the 
requirements  for  qualification  in 
§408.202  or  we  determine  that  you  are 
not  qualified  because  one  of  the 
conditions  listed  in  §  404.204  of  this 
chapter  exists.  You  continue  to  be 
entitled  to  receive  benefits  unless  we 
determine  you  are  no  longer  residing 
outside  the  United  States. 

S  408.202    How  do  you  qualify  for  SVB? 

You  qualify  for  SVB  if  you  meet  all  of 
the  following  requirements. 

(a)  Age.  You  were  age  65  or  older  on 
December  14, 1999  (the  date  on  which 
Pub.  L.  106-169  was  enacted  into  law). 

(b)  World  War  II  veteran.  You  are  a 
World  War  II  veteran  as  explained  in 
§408.216. 

(c)  SSI  eligible.  You  were  eligible  for 
SSI,  as  explained  in  §408.218,  for  both 
December  1999  (the  month  in  which 
Pub.  L.  106-169  was  enacted  into  law) 
and  for  the  month  in  which  you  file 
yoxir  application  for  SVB. 


(d)  Application.  You  file  an 
application  for  SVB  as  explained  in 
subpart  C  of  this  part. 

(e)  Other  benefit  income.  You  do  not 
have  other  benefit  income,  as  explained 
in  §408.220,  which  is  equal  to,  or  more 
than,  75  percent  of  the  current  FBR. 

§  408.204    What  conditions  will  prevent  you 
from  qualifying  for  SVB? 

(a)  General  rule.  Even  if  you  meet  all 
the  qualification  requirements  in 
§  408.202,  you  will  not  be  qualified  for 
SVB  for  any  of  the  following  months. 

(1)  Removal  from  the  United  States. 
Any  month  that  begins  after  the  month 
in  which  we  are  advised  by  the  Attorney 
General  that  you  have  been  removed 
(including  deported)  fi-om  the  United 
States  pursuant  to  section  237(a)  or 
212(a)(6)(A)  of  the  Immigration  and 
Nationality  Act  and  before  the  month  in 
which  you  are  subsequently  lawfully 
admitted  to  the  United  States  for 
permanent  residence. 

(2)  Fleeing  felon.  Any  month  during 
any  part  of  which  you  are  fleeing  to 
avoid  prosecution,  or  custody  or 
confinement  after  conviction,  under  the 
laws  of  the  United  States  or  the 
jurisdiction  in  the  United  States  from 
which  you  fled,  for  a  crime  or  an 
attempt  to  commit  a  crime  that  is  a 
felony  under  the  laws  of  the  place  from 
which  you  fled,  or  in  the  case  of  the 
State  of  New  Jersey,  is  a  high 
misdemeanor. 

(3)  Parole  violation.  Any  month 
during  any  part  of  which  you  violate  a 
condition  of  probation  or  parole 
imposed  under  Federal  or  State  law. 

(4)  Residence  in  certain  countries. 
Any  month  during  which  you  are  not  a 
citizen  or  national  of  the  United  States 
and  reside  in  a  country  to  which 
payments  to  residents  of  that  country 
are  withheld  by  the  Treasury 
Department  under  section  3329  of  title 
31,  United  States  Code. 

(b)  Condition  occurs  before  we 
determine  that  you  are  qualified.  If  one 
of  the  conditions  in  paragraph  (a)  of  this 
section  occurs  before  we  determine  that 
you  are  qualified,  we  will  deny  your 
claim  for  SVB. 

(c)  Condition  occurs  after  we 
determine  that  you  are  qualified.  If  one 
of  the  conditions  in  paragraph  (a)  of  this 
section  occurs  after  we  determine  that 
you  are  qualified  for  SVB,  you  cannot 
receive  SVB  payments  for  any  month  in 
which  the  condition  exists. 

§  408.206    What  happens  when  you  apply 
for  SVB? 

(a)  General  rule.  When  you  apply  for 
SVB,  we  will  ask  you  for  documents  and 
other  information  that  we  need  to 
determine  if  you  meet  all  the 


requirements  for  qualification.  You 
must  give  us  complete  information  (see 
subpart  D  of  this  part  for  our  rules  on 
evidence).  If  you  do  not  meet  all  of  the 
requirements  for  qualification  listed  in 
§  408.202.  or  if  one  of  the  conditions 
listed  in  §  408.204  exists,  we  will  deny 
your  claim. 

(b)  If  you  are  a  qualified  individual 
residing  in  the  United  States.  If  you 
meet  all  the  requirements  for 
qualification  listed  in  §408.202  and  if 
none  of  the  conditions  listed  in 
§  408.204  exist,  we  will  send  you  a  letter 
telling  you  the  following: 

(Ij  You  are  qualified  for  SVB; 

(2)  In  order  to  become  entitled  to  SVB. 
you  will  have  to  begin  residing  outside 
the  United  States  by  the  end  of  the 
fourth  calendar  month  after  the  month 
in  which  your  notice  of  qualification  is 
dated.  For  example,  if  our  letter  is  dated 
May  15.  you  must  establish  residence 
outside  the  United  States  before  October 
1  of  that  year;  and 

(3)  What  documents  and  information 
you  must  give  us  to  establish  that  you 
are  residing  outside  the  United  States. 

§  408,208    What  happens  If  you  establish 
residence  outside  the  United  States  within 
4  calendar  months? 

If  you  begin  residing  outside  the 
United  States  within  4  calendar  months 
after  the  month  in  which  your  SVB 
qualification  notice  is  dated,  we  will 
send  you  a  letter  telling  you  that  you  are 
entitled  to  SVB  and  the  first  month  for 
which  SVB  payments  can  be  made  to 
you.  The  letter  will  also  tell  you  the 
amount  of  your  nionthly  benefit 
payments,  whether  your  payments  are 
reduced  because  of  your  other  benefit 
income,  and  what  rights  you  have  to  a 
reconsideration  of  our  determination. 

§  408.21 0  What  happens  if  you  do  not 
establish  residence  outside  the  United 
States  within  calendar  4  months? 

If  you  do  not  establish  residence 
outside  the  United  States  within  4 
calendar  months  after  the  month  in 
which  your  SVB  qualification  notice  is 
dated,  we  will  deny  your  SVB  claim.  We 
will  send  you  a  notice  explaining  what 
rights  you  have  to  a  reconsideration  of 
our  determination.  You  will  have  to  file 
a  new  application  and  meet  all  the 
requirements  for  qualification  and 
entitlement  based  on  the  new 
application  to  become  entitled  to  SVB. 

§  408.21 2    What  happens  if  you  are  a 
qualified  individual  already  residing  outside 
the  United  States? 

If  you  meet  all  the  requirements  for 
qualification  listed  in  §  408.202  and  if 
none  of  the  conditions  listed  in 
§  408.204  exist,  we  will  ask  you  for 
documents  and  information  to  establish 
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your  residence  outside  the  United 
States.  If  you  establish  that  you  are 
residing  dutside  the  United  States,  we 
will  send  you  a  letter  telling  you  that 
you  are  entitled  to  SVB  and  the  first 
month  for  which  SVB  payments  can  be 
made  to  you.  The  letter  will  also  tell  you 
the  amount  of  yoiir  monthly  benefit 
payments,  whether  your  payments  are 
reduced  because  of  your  other  benefit 
income,  and  what  rights  you  have  to  a 
reconsideration  of  our  determination. 

Age 

§408.214    Are  you  age  65? 

You  become  age  65  on  the  first 
moment  of  the  day  before  the 
anniversary  of  your  birth  corresponding 
to  age  65.  Thus,  you  must  have  been 
bom  on  or  before  December  15. 1934  to 
be  at  least  age  65  on  December  14, 1999 
and  to  qualify  for  SVB. 

Nfilitary  Service 

§  408.216    Are  you  a  World  War  II  veteran? 

(a)  Service  requirements.  For  SVB 
purposes,  you  are  a  World  War  II 
veteran  if  you: 

(1)  Served  in  the  active  military,  naval 
or  air  service  of  the  United  States  during 
World  War  II  at  any  time  during  the 
period  beginning  on  September  16, 1940 
and  ending  on  July  24. 1947;  or 

(2)  Served  in  the  organized  military 
forces  of  the  Government  of  the 
Commonwealth  of  the  Philippines, 
while  the  forces  were  in  the  service  of 
the  U.S.  Armed  Forces  pursuant  to  the 
military  order  of  the  President  dated 
July  26. 1941.  including  among  the 
military  forces  organized  guerrilla  forces 
under  commanders  appointed, 
designated,  or  subsequently  recognized 
by  the  Commander  in  Chief,  Southwest 
Pacific  Area,  or  other  competent 
authority  in  the  U.S.  Army.  This  service 
must  have  been  rendered  at  any  time 
during  the  period  beginning  July  26. 
1941  and  ending  on  December  30, 1946. 

(b)  Discharge  requirements.  You  must 
have  been  discharged  or  released  from 
this  service  imder  conditions  other  than 
dishonorable  after  service  of  90  days  or 
more  or.  if  your  service  was  less  than  90 
days,  because  of  a  disability  or  injury 
incurred  or  aggravated  in  the  line  of 
active  duty. 

SSI  EUgibility 

§  408.21 8    Do  you  meet  the  SSI  eligibility 
requirements? 

For  SVB  purposes,  you  are  eligible  for 
SSI  for  a  given  month  if  all  of  the 
following  are  met: 

(a)  You  have  been  determined  to  be 
eligible  for  SSI  (except  as  noted  in 
paragraph  (c)  of  this  section);  you  do  not 


have  to  actually  receive  a  payment  for 
that  month); 

(b)  Your  SSI  eligibility  has  not  been 
terminated  for  that  month;  and 

(c)  Your  SSI  benefits  are  not  subject 
to  a  penalty  under  §416.1340  of  this 
chapter.  This  includes  months  in  which 
a  penalty  has  been  imposed,  as  well  as 
months  in  which  a  penalty  cannot  be 
imposed  because  you  are  in  nonpay 
status  for  some  other  reason  (for 
example,  because  your  other  benefit 
income  is  more  than  the  maximum  SVB 
monthly  benefit  amount  (see 
§408.505)). 

Other  Benefit  Income 

§  408.220    Do  you  have  other  benefit 
income? 

(a)  Description  of  other  benefit 
income.  Other  benefit  income  is  any 
regular  periodic  payment  (such  as  an 
aimuity,  pension,  retirement  or 
disability  benefit)  that  you  receive.  For 
other  benefit  income  to  affect  your  SVB 
eligibility,  you  must  have  been  receiving 
the  other  benefit  income  in  any  part  of 
the  12-month  period  before  the  month 
in  which  you  filed  your  application  for 
SVB.  Payments  received  after  you 
become  entitled  to  SVB  can  be  included 
as  other  benefit  income  only  if  you 
received  a  similar  payment  from  the 
same  or  a  related  source  during  any  part 
of  the  12-month  period  before  the 
month  in  which  you  filed  your 
application  for  SVB. 

Cb)  When  other  benefit  payments  are 
considered  to  be  similar  payments  from 
the  same  or  a  related  source.  Payments 
are  similar  pajrments  from  the  same  or 
a  related  source  if  they  are  received 
from  sources  substantially  related  to  the 
sources  of  income  received  before  you 
became  entitled  to  SVB.  For  example,  if  , 
you  received  U.S.  Social  Security 
spouse's  benefits  in  the  12-month 
period  before  you  filed  your  application 
for  SVB  and  these  were  changed  to 
widower's  benefits  after  you  became 
entitled  to  SVB,  we  would  consider  this 
to  be  from  the  same  or  a  related  soiuce. 

(c)  Examples  of  other  benefit  income. 
Other  benefit  income  can  come  from  a 
source  inside  or  outside  the  United 
States.  It  includes,  but  is  not  limited  to, 
any  of  the  following: 

(1)  Veterans'  compensation  or 
pension, 

(2)  Workers'  compensation, 

(3)  U.S.  or  foreign  Social  Security 
benefits  (not  including  SSI  payments 
from  the  U.S.), 

(4)  Railroad  retirement  annuity  or 
pension, 

(5)  Retirement  or  disability  pension, 

(6)  Individual  Retirement  Account 
(IRA)  payments,  and 


(7)  Unemployment  insurance  benefit. 

(d)  If  you  receive  a  lump-sum 
payment.  Regular  periodic  payments 
can  also  include  lump-sum  payments 
made  at  your  request  or  as  an 
administrative  convenience  or  practice 
in  place  of  more  frequent  payments.  See 
§  408.224(e)  for  an  explanation  of  how 
we  determine  the  monthly  amount  of 
your  benefit  income  if  you  receive  a 
lump-sum  payment. 

§  408.222    How  does  your  other  benefit 
income  affect  your  SVB  payment? 

(a)  Income  began  before  you  qualify 
for  SVB.  If,  at  the  time  you  file  your 
application  for  SVB,  your  other  benefit 
income  is  equal  to,  or  more  than,  the 
maximum  SVB  payment  possible  (see 
§408.505),  we  will  deny  your  SVB 
claim.  If  it  is  less,  we  will  reduce  any 
monthly  SVB  payments  you  become 
entitled  to  by  the  amount  of  your  other 
benefit  income  (see  §  408.510  for  a 
description  of  how  we  make  the 
reduction). 

(b)  Income  begins  after  you  qualify' for 
SVB.  If  you  have  been  determined  to  be 
qualified  for  SVB,  we  will  reduce  your 
monthly.  SVB  payment  by  the  amount  of 
your  other  benefit  income  (see  §  408.510 
for  a  description  of  how  we  make  the 
reduction). 

§  408.224    How  do  we  determine  the 
monthly  amount  of  your  other  benefit 
income? 

If  your  other  benefit  income  is  paid  in 
other  than  monthly  amounts,  we  will 
compute  the  equivalent  monthly 
amount  as  follows: 

(a)  Weekly  payments.  We  multiply  the 
amount  of  the  weekly  payment  by  52 
and  divide  by  12  to  determine  the 
equivalent  monthly  payment  amount. 

(b)  Bi-weekly  payments.  We  multiply 
the  amount  of  the  bi-weekly  payment  by 
26  and  divide  by  12  to  determine  the 
equivalent  monthly  payment  amount. 

(c)  Quarterly  payments.  We  multiply 
the  amount  of  the  quarterly  payment  by 
4  and  divide  by  12  to  determine  the 
equivalent  monthly  payment  amount. 

(d)  Semi-annual  payments.  We 
multiply  the  amount  of  the  semi-annual 
payment  by  2  and  divide  by  12  to 
determine  the  equivalent  monthly 
payment  amount. 

(e)  Lump  sum  payment.  If  the  paying 
agency  will  not  prorate  the  lump  sum  to 
determine  the  monthly  amount,  we  will 
compute  the  amount  as  follows: 

(1 J  //  the  payment  is  for  a  specific 
period.  We  divide  the  lump  sum  by  the 
number  of  months  in  the  period  for 
which  the  payment  was  made  to 
determine  the  equivalent  monthly 
payment  amount. 

(2)  //  the  payment  is  for  a  lifetime  or 
for  an  unspecified  period.  We  divide  the 
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(c)  Give  vou  the  right  to  appeal  if  vou      his  or  her  relationship  to  vou.  The 


of  the  written  statement  as  the  filinc 
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lump  sum  amount  by  your  life 
expectancy  in  months  at  the  time  the 
lump  sum  is  paid. 

§408.226    What  happens  if  you  begin 
receiving  additional  tMnefit  inconne  after 
you  begin  receiving  SVB? 

If  you  begin  receiving  other  benefit 
income  after  you  become  entitled  to 
SVB,  we  will  reduce  your  SVB  by  the 
amount  of  those  payments  only  if  you 
were  receiving  similar  benefits  from  the 
same  or  a  related  source  diuing  the  12- 
month  period  before  you  filed  for  SVB. 
(See  §  408.220(b)  for  a  description  of 
when  we  consider  other  benefit  income 
to  be  from  the  same  or  a  related  source.) 

Residence  Outside  the  United  States 

§  408.228    When  do  we  consider  you  to  be 
residing  outside  the  United  States? 

(a)  Effect  of  residency  on  SVB 
eligibility.  You  can  be  paid  SVB  only  for 
those  months  in  which  you  are  residing 
outside  the  United  States  but  you  can 
not  be  paid  for  a  month  that  is  earlier 
than  the  month  in  which  you  filed  your 
application  for  SVB.  You  are  residing 
outside  the  United  States  in  a  month 
only  if  you  reside  outside  the  United 
States  on  the  first  day  of  that  month.  For 
SVB  purposes,  you  can  be  a  resident  of 
only  one  coimtry  at  a  time.  You  cannot, 
for  example,  maintain  a  residence  in  the 
United  States  and  a  residence  outside 
the  United  States  at  the  same  time. 

(b)  Definition  of  residing  outside  the 
United  States.  We  consider  you  to  be 
residing  outside  the  United  States  if 
you: 

(1)  have  established  an  actual 
dwelling  place  outside  the  United 
States:  and 

(2)  intend  to  continue  to  live  outside 
the  United  States. 

(c)  When  we  will  assume  you  intend 
to  continue  living  outside  the  United 
States.  If  you  tell  us,  or  the  evidence 
shows,  that  you  intend  to  reside  outside 
the  United  States  for  at  least  6  months, 
we  will  assume  you  meet  the  intent 

'  requirement  in  paragraph  {b)(2)  of  this 
section.  Otherwise  we  will  assume, 
absent  convincing  evidence  to  the 
contrary,  that  your  stay  is  temporary 
and  that  you  are  not  residing  outside  the 
United  States. 

§  408.230    When  must  you  begin  residing 
outside  the  United  States? 

(a)  4-month  rule.  Except  as  provided 
in  paragraph  (b)  of  this  section,  you 
must  begin  residing  outside  the  United 
States  by  the  end  of  the  fovirth  calendar 
month  sifter  the  month  in  which  the 
notice  explaining  that  you  are  qualified 
for  SVB  is  dated,  as  explained  in 
§408.206.  If  you  do  not  establish 
residence  outside  the  United  States 


within  this  4-month  period,  we  will 
deny  your  claim  for  SVB.  You  will  have 
to  file  a  new  application  and  meet  all 
the  requirements  for  qualification  and 
entitlement  based  on  the  new 
application  to  become  entitled  to  SVB. 

(b)  When  we  will  extend  the  4-month 
period.  We  will  extend  the  4-month 
period  for  establishing  residence  outside 
the  United  States  if  you  are  in  the 
United  States  and  are  appealing  either: 

(1)  A  determination  that  we  made  on 
your  SVB  claim,  or 

(2)  A  determination  that  we  made  on 
a  title  II  and/or  a  title  XVI  claim  but 
only  if  the  determination  affects  yoiu 
SVB  qualification. 

(c)  How  we  extend  the  4-month 
period.  If  the  requirements  in  paragraph 
(b)  of  this  section  are  met,  the  4-month 
period  begins  with  the  month  after  the 
month  in  which  your  notice  of  our 
decision  on  your  appeal  is  dated  or  the 
month  in  which  your  appeal  rights  have 
expired. 

§  408.232    When  do  you  lose  your  foreign 
resident  status? 

(a)  General  rule.  We  consider  you  to 
have  lost  or  abandoned  yoiu  residence 
outside  the  United  States  if  you: 

(1)  Enter  the  United  States  and  stay 
for  more  than  1  full  calendar  month  (see 
§  408.234  for  exceptions  to  this  rule); 

(2)  Tell  us  that  you  no  longer  consider 
yourself  to  be  residing  outside  the 
United  States;  or 

(3)  Become  eligible  (as  defined  by  title 
XVI)  for  SSI  benefits. 

(b)  Resumption  of  SVB  following  a 
period  of  U.S.  residence.  Once  you  lose 
or  abandon  your  residence  outside  the 
United  States,  you  cannot  receive  SVB 
again  until  you  meet  all  the 
requirements  for  SVB  qualification  and 
reestablish  your  residence  outside  the 
United  States. 

Exampie:  You  leave  your  home  outside  the 
United  States  on  June  15  to  visit  your  son  in 
the  United  States  and  return  to  your  home 
abroad  on  August  15.  Your  SVB  payments 
will  continue  for  the  months  of  June  and 
July.  However,  because  you  were  in  the 
United  States  for  the  entire  calendar  month 
of  July  (i.e.,  all  of  the  first  day  through  all  of 
the  last  day  of  July),  you  are  not  entitled  to 
an  SVB  payment  for  the  month  of  August. 
Your  SVB  payments  resume  with  September, 
the  month  you  reestablished  your  residence 
outside  the  United  States. 

§  408.234    Can  you  continue  to  recehm  SVB 
payments  if  you  stay  in  the  United  States 
for  more  than  1  full  calendar  month? 

(a)  When  we  will  consider  your  foreign 
residence  to  continue.  We  will  continue 
to  consider  you  to  be  a  foreign  resident 
and  will  continue  to  pay  you  SVB 
payments  even  if  you  have  been  in  the 
United  States  for  more  than  1  full 
calendar  month  if  you — 


(1)  Made  a  good  faith  effort  to  return 
to  your  home  abroad  within  that  1- 
month  period  but  were  prevented  from 
doing  so  by  circumstances  beyond  your 
control  (e.g.,  sickness,  a  death  in  the 
family,  a  transportation  strike,  etc.);  or 

(2)  Are  exercising  your  option  to  be 
personally  present  in  the  United  States 
to  present  testimony  and  other  evidence 
in  the  appeal  of  an  SSA  decision  on  a 
claim  filed  under  any  SSA-administered 
program.  This  extension  applies  only  as 
long  as  you  are  participating  in 
activities  where  you  are  providing 
testimony  and  other  evidence  in 
connection  with  a  determination  or 
decision  at  a  specific  level  of  the 
appeals  process  [e.g.,  a  hearing  before  an 
administrative  law  judge). 

(b)  When  you  must  return  to  your 
home  abroad.  When  the  circumstance/ 
event  that  was  the  basis  for  the 
continuation  of  your  SVB  payments 
ceases  to  exist,  you  must  return  to  your 
home  abroad  within  1  full  calendar 
month.  If  you  do  not  return  to  yoiu- 
home  abroad  within  this  1 -calendar- 
month  period,  we  will  consider  you  to 
have  lost  or  abandoned  your  foreign 
resident  status  for  SVB  purposes  and  we 
will  stop  youi  SVB  pajrments  with  the 
first  day  of  the  month  following  the  first 
full  calendar  month  you  remain  in  the 
United  States. 

Subpart  C— Filing  Appiicatlons 

Authority:  Sees.  702(a)(5),  802,  806,  and 
810  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1102, 1106  and  1110). 


Filing  Your  Application 

§  408.301    What  Is  this  subpart  about? 

This  subpart  contains  oiu  rules  about 
filing  applications  for  SVB.  It  explains 
what  an  application  is,  who  may  sign  it, 
where  and  when  it  must  be  signed  and 
filed,  the  period  of  time  it  is  in  effect, 
and  how  it  may  be  withdrawn.  This 
subpart  also  explains  when  a  written 
statement  or  an  oral  inquiry  may  be    ■ 
considered  to  establish  yoiu  application 
filing  date. 

§408.305    Why  do  you  need  to  file  an 
application  to  receive  benefits? 

In  addition  to  meeting  other 
requirements,  you  must  file  an 
application  to  become  entitled  to  SVB. 
If  you  believe  you  may  be  entitled  to 
SVB,  you  should  file  an  application. 
Filing  an  application  will — 

(a)  Permit  us  to  make  a  formal 
decision  on  whether  you  qualify  for 
SVB; 

(b)  Assiwe  that  you  receive  SVB  for 
any  months  you  are  entitled  to  receive 
payments;  and 


(c)  Give  you  the  right  to  appeal  if  you 
are  dissatisfied  with  our  determination. 

§  408.31 0    What  maltes  an  applieation  a 
claim  for  SVB? 

To  be  considered  a  claim  for  SVB,  an 
application  must  generally  meet  all  of 
the  following  conditions: 

(a)  It  must  be  on  the  prescribed  SVB 
application  form  (SSA-2000-F6, 
Application  for  Special  Benefits  for 
World  War  II  Veterans). 

(b)  It  miist  be  completed  and  filed 
with  SSA  as  described  in  §  408.325. 

(c)  It  must  be  signed  by  you  or  by 
someone  who  may  sign  an  application 
for  you  as  described  in  §408.315. 

(d)  You  must  be  alive  at  the  time  it  is 
filed. 

§  408.31 5    Who  may  sign  your  application? 

(a)  When  you  must  sign.  If  you  are 
mentally  competent,  and  physically  able 
to  do  so,  you  must  sign  your  own 
application. 

(b)  When  someone  else  may  sign  for 
you.  (1)  If  you  are  mentally 
incompetent,  or  physically  luiable  to 
sign,  yoiu  application  may  be  signed  by 
a  court-appointed  representative  or  a 
person  who  is  responsible  for  yoiir  care, 
including  a  relative.  If  you  are  in  the 
care  of  an  institution,  the  manager  or 
principal  officer  of  the  institution  may 
sign  your  application. 

(2)  If  it  is  necessary  to  protect  you 
from  losing  benefits  and  there  is  good 
cause  why  you  could  not  sign  the 
application,  we  may  accept  an 
application  signed  by  someone  other 
than  you  or  a  person  described  in 
paragraph  (b)(1)  of  this  section. 

Example:  Mr.  Smith  comes  to  a  Social 
Security  ofHce  a  few  days  before  the  end  of 
a  month  to  file  an  application  for  SVB  for  his 
neighbor,  Mr.  Jones.  Mr.  Jones,  a  68-year-old 
widower,  just  suffered  a  heart  attack  and  is 
in  the  hospital.  He  asked  Mr.  Smith  to  file 
the  application  for  him.  We  will  accept  an 
application  signed  by  Mr.  Smith  because  it 
would  not  be  possible  to  have  Mr.  Jones  sign 
and  file  the  application  until  the  next 
calendar  month  and  a  loss  of  one  month's 
benefits  would  result. 

§408.320    What  evidence  shows  that  a 
person  has  authority  to  sign  an  application 
for  you? 

(a)  A  person  who  signs  an  application 
for  you  will  be  required  to  give  us 
evidence  of  his  or  her  authority  to  sign 
the  application  for  you  under  the 
following  rules: 

(1)  If  the  person  who  signs  is  a  court- 
appointed  representative,  he  or  she 
must  give  us  a  certificate  issued  by  the 
court  showing  authority  to  act  for  you. 

(2)  If  the  person  who  signs  is  not  a 
court-appointed  representative,  he  or 
she  must  give  us  a  statement  describing 


his  or  her  relationship  to  you.  The 
statement  must  also  describe  the  extent 
to  which  the  person  is  responsible  for 
your  care. 

(3)  If  the  person  who  signs  is  the 
manager  or  principal  officer  of  an 
institution  which  is  responsible  for  your 
care,  he  or  she  must  give  us  a  statement 
indicating  the  person's  position  of 
responsibility  at  the  institution. 

(b)  We  may,  at  any  time,  require 
additional  evidence  to  establish  the 
authority  of  a  person  to  sign  an 
application  for  you. 

§408.325    When  is  your  application 
considerad  filed? 

(a)  General  rule.  We  consider  an 
application  for  SVB  filed  on  the  day  it 
is  received  by  an  SSA  employee  at  one 
of  our  offices,  by  an  SSA  employee  who 
is  authorized  to  receive  it  at  a  place 
other  than  one  of  our  offices,  or  by  any 
office  of  the  U.S.  Foreign  Service  or  by 
the  Veterans  Affairs  Regional  Office  in 
the  Philippines. 

(b)  Exceptions.  (1)  When  we  receive 
an  application  that  is  mailed,  we  will 
use  the  date  shown  by  the  United  States 
postmark  as  the  filing  date  if  using  the 
date  we  receive  it  would  result  in  yoiu 
entitlement  to  additional  benefits.  If  the 
postmark  is  imreadable,  or  there  is  no 
United  States  postmark,  we  will  use  the 
date  the  application  is  signed  (if  dated) 
or  5  days  before  the  day  we  receive  the 
signed  application,  whichever  date  is 
later. 

(2)  We  consider  an  application  to  be 
filed  on  the  date  of  the  filing  of  a  written 
statement  or  the  making  of  an  oral 
inquiry  imder  the  conditions  in 
§§408.340  and  408.345. 

(3)  We  will  establish  a  deemed  filing 
date  of  an  application  in  a  case  of 
misinformation  under  the  conditions 
described  in  §408.351.  The  filing  date 
of  the  application  will  be  a  date 
determined  under  §  408.351(b). 

§  408.330    How  long  will  your  application 
remain  In  effect? 

Yoiu  application  for  SVB  will  remain 
in  effect  from  the  date  it  is  filed  until 
we  make  a  final  determination  on  it, 
unless  there  is  a  hearing  decision  on 
your  application.  If  there  is  a  hearing 
decision,  your  application  will  remain 
in  effect  until  the  hearing  decision  is 
issued. 

Filing  Date  Based  on  Written  Statement 
or  Oral  Inquiry 

§408.340    When  will  we  use  a  written 
statement  as  your  filing  date? 

If  you  file  with  us  under  the  rules 
stated  in  §408.325  a  written  statement, 
such  as  a  letter,  indicating  yoiu  intent 
to  claim  SVB,  we  will  use  the  filing  date 


of  the  written  statement  as  the  filing 
date  of  your  application.  If  the  written 
statement  is  mailed,  we  will  use  the 
date  the  statement  was  mailed  to  us  as 
shown  by  the  United  States  postmark.  If 
the  postmark  is  unreadable  or  there  is 
no  United  States  postmark,  we  will  use 
the  date  the  statement  is  signed  (if 
dated)  or  5  days  before  the  day  we 
receive  the  written  statement, 
whichever  date  is  later,  as  the  filing 
date.  In  order  for  us  to  use  your  written 
statement  to  protect  your  filing  date,  the 
following  requirements  must  be  met: 

(a)  The  statement  indicates  your 
intent  to  file  for  benefits. 

(b)  The  statement  is  signed  by  you, 
your  spouse,  or  a  person  described  in 
§408.315. 

(c)  You  file  an  application  with  us  on 
an  application  form  as  described  in 

§  408.310(a),  or  one  is  filed  for  you  by 
a  person  described  in  §408.315,  within 
60  days  after  the  date  of  a  notice  we  will 
send  advising  of  the  need  to  file  an 
application.  The  notice  will  say  that  we 
will  make  an  initial  determination  of 
your  qualification  if  an  application  form 
is  filed  within  60  days  after  the  date  of 
the  notice.  We  will  send  the  notice  to 
you.  However,  if  it  is  clear  from  the 
information  we  receive  that  you  are 
mentally  incompetent,  we  will  send  the 
notice  to  the  person  who  submitted  the 
written  statement. 

(d)  You  are  alive  when  the  application 
is  filed. 

§408.345    When  will  we  use  the  date  of  an 
oral  inquiry  as  your  application  filing  date? 

We  will  use  the  date  of  an  oral  inquir\' 
about  SVB  as  the  filing  date  of  yoiu' 
application  for  SVB  if  the  following 
requirements  are  net: 

(a)  The  inquiry  asks  about  yoiu 
entitlement  to  SVB. 

(b)  The  inquiry  is  made  by  you,  your 
spouse,  or  a  person  who  may  sign  an 
application  on  your  behalf  as  described 
in  §408.315, 

(c)  The  inquiry,  whether  in  person  or 
by  telephone,  is  directed  to  an  office  or 
an  official  described  in  §  408.325(a). 

(d)  You,  or  a  person  on  your  behalf  as 
described  in  §408.315,  file  an 
application  on  a  prescribed  form  within 
60  days  after  the  date  of  the  notice  we 
will  send  telling  of  the  need  to  file  an 
application.  The  notice  will  say  that  we 
will  make  an  initial  determination  on 
whether  you  qualify  for  SVB  if  an 
application  form  is  filed  within  60  days 
after  the  date  of  the  notice.  However,  if 
it  is  clear  from  the  information  we 
receive  that  you  are  mentally 
incompetent,  we  will  send  the  notice  to 
the  person  who  made  the  inquiry. 

(e)  You  are  alive  when  the  prescribed 
application  is  filed. 


55754 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002  /  Proposed  Rules 


55755 


55754 


Federal  Register /Vol.  67.  No.  169 /Friday,  August  30,  2002  /  Proposed  Rules 


Deemed  Filing  Date  Based  on 
Misinformation 

§406.351    What  happens  if  we  give  you 
misinformation  alXMit  filing  an  application? 

(a)  General  rule.  You  may  have 
considered  applying  for  SVB,  for 
yourself  or  another  person  and  you  may 
have  contacted  us  in  writing,  by 
telephone  or  in  person  to  inquire  about 
filing  an  application  for  SVB.  It  is 
possible  that  in  responding  to  your 
inquiry,  we  may  have  given  you 
misinformation  about  qualification  for 
such  benefits  that  caused  you  not  to  file 
an  application  at  that  time.  If  this 
happened  and  use  of  that  date  will 
residt  in  entitlement  to  additional 
benefits,  and  you  later  file  an 
application  for  SVB  with  us,  we  may 
establish  an  earlier  filing  date  as 
explained  in  paragraphs  (b)  through  (f) 
of  this  section. 

(b)  Deemed  filing  date  of  an 
application  based  on  misinformation. 
Subject  to  the  requirements  and 
conditions  in  paragraphs  (c)  through  (f) 
of  this  section,  we  may  establish  a 
deemed  filing  date  of  an  application  for 
SVB  under  the  following  provisions. 

(1)  If  we  determine  that  you  failed  to 
apply  for  SVB  because  we  gave  you 
misinformation  about  qualification  for 
or  entitlement  to  such  benefits,  we  will 
deem  an  application  for  such  benefits  to 
have  been  filed  with  us  on  the  later  of — 

(i)  The  date  on  which  we  gave  you  the 
misinformation;  or 

(ii)  The  date  on  which  all  of  the 
requirements  for  qualification  to  SVB 
were  met,  other  than  the  requirement  of 
filing  an  application. 

(2)  Before  we  may  establish  a  deemed 
filing  date  of  an  applioation  for  SVB 
under  paragraph  (b)(1)  of  this  section, 
you  or  a  person  described  in  §  408.315 
must  file  an  application  for  such 
benefits. 

(c)  Requirements  concerning  the 
misinformation.  We  apply  the  following 
requirements  for  purposes  of  paragraph 
(b)  of  this  section. 

(1)  The  misinformation  must  have 
been  provided  to  you  by  one  of  our 
employees  while  he  or  she  was  acting  in 
his  or  her  official  capacity  as  our 
employee.  For  piuposes  of  this  section, 
an  employee  includes  an  officer  of  SSA, 
an  employee  of  a  U.S.  Foreign  Service 
office,  and  an  employee  of  the  SSA 
Division  of  the  Veterans  Affairs 
Regional  Office  in  the  Philippines  who 
is  authorized  to  take  and  develop  Social 
Security  claims. 

(2)  Misinformation  is  information 
which  we  consider  to  be  incorrect, 
misleading,  or  incomplete  in  view  of  the 
facts  which  you  gave  to  the  employee, 
or  of  which  the  employee  was  aware  or 


should  have  been  aware,  regarding  your 
particular  circiunstances.  In  addition, 
for  us  to  find  that  the  information  you 
were  given  was  incomplete,  the 
employee  must  have  failed  to  provide 
you  with  the  appropriate,  additional 
information  which  he  or  she  would  be 
required  to  provide  in  carrying  out  his 
or  her  official  duties. 

(3)  The  misinformation  may  have 
been  provided  to  you  orally  or  in 
writing. 

(4)  The  misinformation  must  have 
been  provided  to  you  in  response  to  a 
specific  request  by  you  to  us  for 
information  about  your  qualification  for 
SVB. 

(d)  Evidence  that  misinformation  was 
provided.  We  will  consider  the 
following  evidence  in  making  a 
determination  under  paragraph  (b)  of 
this  section. 

(1)  Preferred  evidence.  Preferred 
evidence  is  written  evidence  which 
relates  directly  to  your  inquiry  about 
your  qualification  for  SVB  and  which 
shows  that  we  gave  you  misinformation 
which  caused  you  not  to  file  an 
application.  Preferred  evidence 
includes,  but  is  not  limited  to,  the 
following — 

(i)  A  notice,  letter  or  other  dociunent 
which  was  issued  by  us  and  addressed 
to  you; or 

(ii)  Our  record  of  your  telephone  call, 
letter  or  in-person  contact. 

(2)  Other  evidence.  In  the  absence  of 
preferred  evidence,  we  will  consider 
other  evidence,  including  yoiu' 
statements  about  the  alleged 
misinformation,  to  determine  whether 
we  gave  you  misinformation,  which 
caused  you  not  to  file  an  application. 
We  will  not  find  that  we  gave  you 
misinfofmation,  however,  based  solely 
on  yovu  statements.  Other  evidence 
which  you  provide  or  which  we  obtain 
must  support  yoiu  statements.  Evidence 
which  we  will  consider  includes,  but  is 
not  limited  to,  the  following — 

(i)  Your  statements  about  the  alleged 
misinformation,  including  statements 
about — 

(A)  The  date  and  time  of  the  alleged 
contact(s); 

(B)  How  the  contact  was  made,  e.g., 
by  telephone  or  in  person; 

(C)  The  reason(s)  the  contact  was 
made; 

(D)  Who  gave  the  misinformation;  and 

(E)  The  questions  you  asked  and  the 
facts  you  gave  us,  and  the  questions  we 
asked  and  the  information  we  gave  you, 
at  the  time  of  the  contact; 

(ii)  Statements  from  others  who  were 
present  when  you  were  given  the 
alleged  misinformation,  e.g.,  a  neighbor 
who  accompanied  you  to  our  office; 


(iii)  If  you  can  identify  the  employee 
or  the  employee  can  recall  your  inquiry 
about  benefits — 

(A)  Statements  from  the  employee 
concerning  the  alleged  contact, 
including  statements  about  the 
questions  you  asked,  the  facts  you  gave, 
the  questions  the  employee  asked,  and 
the  information  provided  to  you  at  the 
time  of  the  alleged  contact;  and 

(B)  Our  assessment  of  the  likelihood 
that  the  employee  provided  the  alleged 
misinformation; 

(iv)  An  evaluation  of  the  credibility 
and  the  validity  of  yoiu  allegations  in 
conjunction  with  other  relevant 
information;  and 

(v)  Any  other  information  regarding 
your  alleged  contact. 

(e)  Information  which  does  not 
constitute  satisfactory  proof  that 
misinformation  was  given.  Certain  kinds 
of  information  will  not  be  considered 
satisfactory  proof  that  we  gave  you 
misinformation  which  caused  you  not  to 
file  an  application.  Examples  of  such 
information  include— 

(1)  General  informational  pamphlets 
that  we  issue  to  provide  basic  program 
information; 

(2)  General  information  which  we 
review  or  prepare  but  which  is 
disseminated  by  the  media,  e.g.,  radio, 
television,  magazines,  and  newspapers; 
and 

(3)  Information  provided  by  other 
governmental  agencies,  e.g.,  the 
Department  of  Veterans  Affairs  (except 
for  certain  employees  of  the  SSA 
Division  of  the  Veterans  Affairs 
Regional  Office  in  the  Philippines  as 
provided  in  paragraph  (c)(1)  of  this 
section),  the  Department  of  Defense, 
State  unemployment  agencies,  and  State 
and  local  governments. 

(f)  Claim  for  benefits  based  on 
misinformation.  You  may  make  a  claim 
for  SVB  based  on  misinformation  at  any 
time.  Yoiu  claim  must  contain 
information  that  will  enable  us  to 
determine  if  we  did  provide 
misinformation  to  you  about 
qualification  for  SVB  which  caused  you 
not  to  file  an  application.  Specifically, 
your  claim  must  be  in  writing  and  it 
must  explain  what  information  was 
provided;  how,  when  and  where  it  was 
provided  and  by  whom;  and  why  the 
information  caused  you  not  to  file  an 
application.  If  you  give  us  this 
information,  we  will  make  a 
determination  on  such  a  claim  for 
benefits  if  all  of  the  following 
conditions  are  also  met. 

(1)  An  application  for  SVB  is  filed 
with  us  by  you  or  someone  described  in 
§  408.315  who  may  file.  The  application 
must  be  filed  after  the  alleged 
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misinformation  was  provided.  This 
application  may  be — 

(i)  An  application  on  which  we  have 
made  a  previous  final  determination  or 
decision  awarding  SVB,  but  only  if  the 
claimant  continues  to  be  entitled  to 
benefits  based  on  that  application; 

(ii)  An  application  on  which  we  have 
made  a  previous  final  determination  or 
decision  denying  the  benefits,  but  only 
if  such  determination  or  decision  is 
reopened;  or 

(iii)  A  new  application  on  which  we 
have  not  made  a  final  determination  or 
decision. 

(2)  The  establishment  of  a  deemed 
filing  date  of  an  application  for  benefits 
based  on  misinformation  could  result  in 
entitlement  to  benefits  or  payment  of 
additional  benefits. 

(3)  We  have  not  made  a  previous  final 
determination  or  decision  to  which  you 
were  a  party  on  a  claim  for  benefits 
based  on  alleged  misinformation 
involving  the  same  facts  and  issues. 
This  provision  does  not  apply,  however, 
if  the  final  determination  or  decision 
may  be  reopened. 

Withdrawal  of  Application 

§408.355    Can  you  withdraw  your' 
application? 

(a)  Request  for  withdrawal  filed  before 
a  determination  is  made.  You  may 
withdraw  your  application  for  SVB 
before  we  make  a  determination  on  it 
if— 

(1)  You,  or  a  person  who  may  sign  an 
application  for  you  imder  §408.315,  file 
a  written  request  for  withdrawal  at  a 
place  described  in  §408.325;  and 

(2)  You  are  alive  at  the  time  the 
request  is  filed, 

(d)  Request  for  withdrawal  filed  after 
a  determination  is  made.  An  application 
may  be  withdrawn  after  we  m^e  a 
determination  on  it  if  you  repay  all 
benefits  already  paid  based  on  the 
application  being  withdrawn  or  we  are 
satisfied  that  the  benefits  wiU  be  repaid. 

(c)  Request  for  withdrawal  filed  after 
your  death.  An  application  may  be 
withdrawn  after  you  die,  regardless  of 
whether  we  have  made  a  determination 
on  it,  if  you  die  before  we  certify  yoiu 
SVB  entitlement  to  the  Treasury 
Department  for  payment. 

(d)  Effect  of  withdrawal.  If  we  approve 
your  request  to  withdraw  your 
application,  we  consider  that  the 
application  was  never  filed.  If  we 
disapprove  your  request  for  withdrawal, 
we  treat  yoiu  application  as  though  you 
did  not  file  a  request  for  withdrawal. 

§408.360    Can  you  cancel  your  request  to 
withdraw  your  application? 

You  may  request  to  cancel  your 
request  to  withdraw  yoiu  application 


and  have  your  application  reinstated  if 
all  of  the  following  requirements  are 
met: 

(a)  You,  or  someone  who  may  sign  an 
application  for  you  under  §408.315,  file 
a  written  request  for  cancellation  at  a 
place  described  in  §408.325; 

(b)  You  are  alive  at  the  time  you  file 
yoiu  request  for  cancellation;  and 

(c)  A  cancellation  request  received 
after  we  have  approved  your  withdrawal 
must  be  filed  no  later  than  60  days  after 
the  date  of  the  notice  of  approval. 

Subpart  D— Evidence  Requirements 

Authority:  Sees.  702(a)(5),  806,  and  810  of 
the  Social  Security  Act  (42  U.S.C.  902(a)(5). 
1006.  and  1010). 


General  Information 

§  408.401    What  is  this  subpart  about? 

We  caimot  determine  your 
entitlement  to  SVB  based  solely  on  your 
statements  about  your  qualification  for 
benefits  or  other  facts  concerning 
payments  to  you.  We  will  ask  you  for 
specific  evidence  or  additional 
information.  We  may  verify  the 
evidence  you  give  us  with  other  sources 
to  ensiue  that  it  is  correct.  This  subpart 
contains  our  rules  about  the  evidence 
you  need  to  give  us  when  you  claim 
SVB. 

§406.402    When  do  you  need  to  give  us 
evidence? 

When  you  apply  for  SVB,  we  will  ask 
you  for  any  evidence  we  need  to  make 
sure  that  you  meet  the  SVB  qualification 
and  entitlement  requirements.  After  you  . 
begin  receiving  SVB,  we  may  ask  you 
for  evidence  showing  whether  your  SVB 
payments  should  be  reduced  or  stopped. 
We  will  help  you  get  any  dociunents 
you  need  but  do  not  have.  If  your 
evidence  is  a  foreign-language  record  or 
dociunent,  we  can  have  it  translated  for 
you.  The  evidence  you  give  us  will  be 
kept  confidential  and  not  disclosed  to 
anyone  but  you  except  imder  the  rules 
set  out  in  part  401  of  this  chapter.  You 
should  also  be  aware  that  section  811  of 
the  Act  provides  criminal  penalties  for 
misrepresenting  the  facts  or  for  making  ' 
false  statements  to  obtain  SVB  payments 
for  yourself  or  someone  else,  or  to 
continue  entitlement  to  benefits. 

§  408.403    Where  should  you  give  us  your 
evidence? 

You  should  give  yoiu  evidence  to  the 
people  at  a  Social  Security 
Administration  office.  In  the 
Philippines,  you  should  give  yoiu 
evidence  to  the  people  at  the  Veterans 
Affairs  Regional  Office.  Elsewhere 
outside  the  United  States,  you  should 
give  your  evidence  to  the  people  at  the 


nearest  U.S.  Social  Security  office  or  a 
United  States  Foreign  Service  Office. 

§406.404    What  happens  If  you  fail  to  give 
us  the  evidence  we  asic  for? 

(a)  You  have  not  yet  qualified  for  SVB. 
Generally,  we  will  ask  you  to  give  us 
specific  evidence  or  information  by  a 
certain  date  to  prove  that  you  qualify  for 
SVB  or  to  prove  your  foreign  residence. 
If  we  do  not  receive  the  evidence  or 
information  by  that  date,  we  may  decide 
that  you  do  not  qualify  for  SVB  or  may 
not  receive  SVB  and  deny  yoxu  claim. 

(b)  You  have  qualified  for  or  become 
entitled  to  SVB.  If  you  have  already 
qualified  for  or  become  entitled  to  SVB, 
we  may  ask  you  to  give  us  information 
by  a  specific  date  to  decide  whether  you 
should  receive  benefits  or,  if  you  are 
already  receiving  benefits,  whether  yoxu 
benefits  should  be  stopped  or  reduced. 
If  you  do  not  give  us  the  requested 
evidence  or  information  by  the  date 
given,  we  may  decide  that  you  are  no 
longer  entitled  to  benefits  or  that  your 
benefits  should  be  stopped  or  reduced. 

(c)  If  you  need  more  time.  You  should 
let  us  know  if  you  are  unable  to  give  us 
the  evidence  or  information  within  the 
specified  time  and  explain  why  there 
will  be  a  delqy.  If  this  delay  is  due  to 
illness,  failure  to  receive  timely 
evidence  you  have  asked  for  fi-om 
another  source,  or  a  similar 
circumstance,  we  will  give  you 
additional  time  to  give  us  the  evidence. 

§406.405    When  do  we  require  original 
records  or  copies  as  evidence? 

(a)  General  rule.  To  prove  your 
qualification  for  or  continuing 
entitlement  to  SVB,  you  may  be  asked 
to  show  us  an  original  document  or 
record.  These  original  documents  or 
records  will  be  returned  to  you  after  we 
have  photocopied  them.  We  will  also 
accept  copies  of  original  records  that  are 
properly  certified  and  some  uncertified 
birth  certifications.  These  types  of 
records  are  described  in  paragraphs  (b) 
and  (c)  of  this  section. 

(b)  Certified  copies  of  original  records. 
You  may  give  us  copies  of  original 
records  or  extracts  from  records  if  they 
are  certified  as  true  and  exact  copies  by: 

(1)  The  official  custodian  of  the 
record; 

(2)  A  Social  Security  Administration 
employee  authorized  to  certify  copies; 

(3)  A  Veterans  Affairs  employee  if  the 
evidence  was  given  to  that  agency  to 
obtain  veteran's  benefits; 

(4)  An  employee  of  the  Veterans 
Affairs  Regional  Office,  Manila, 
Philippines  who  is  authorized  to  certify 
copies;  or 

(5)  A  U.S.  Consular  Officw  or 
employee  of  the  Department  of  State 
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authorized  to  certify  evidence  received 
outside  the  United  States. 

(c)  Uncertified  copies  of  original  birth 
records.  You  may  give  us  an  imcertified 
photocopy  of  a  birdi  registration 
notification  as  evidence  of  age  where  it 
is  the  practice  of  the  local  birth  registrar 
to  issue  them  in  this  way. 

f  406.406    How  do  we  cvaluats  the 
evidence  you  give  us? 

When  you  give  us  evidence,  we 
examine  it  to  see  if  it  is  convincing 
evidence.  This  means  that  unless  we 
have  information  in  oiu  records  that 
raises  a  doubt  about  the  evidence,  other 
evidence  of  the  same  fact  will  not  be 
needed.  If  the  evidence  you  give  us  is 
not  convincing  by  itself,  we  may  ask 
you  for  additional  evidence.  In 
evaluating  whether  the  evidence  you 
give  us  is  convincing,  we  consider  such 
things  as  whether: 

(a)  The  information  contained  in  the 
evidence  was  given  by  a  person  in  a 
position  to  know  the  iacls: 

(b)  There  was  any  reason  to  give  false 
information  when  the  evidence  was 
created; 

(c)  The  information  in  the  evidence 
was  given  under  oath,  or  with  witnesses 
present,  or  with  the  knowledge  that 
there  was  a  penalty  for  giving  false 
information; 

(d)  The  evidence  was  created  at  the 
time  the  event  took  place  or  shortly 
thereafter; 

(e)  The  evidence  has  been  altered  or 
has  any  erasiu'es  on  it;  and 

(f)  The  information  contained  in  the 
evidence  agrees  with  other  available 
evidence  including  our  records. 

Age  I 

§  408.41 0    When  do  you  need  to  give  us 
evidence  of  your  age? 

To  qualify  for  SVB  you  must  establish 
that  you  were  age  65  or  older  on 
December  14, 1999,  the  date  on  which 
P.L.  106-169  was  enacted  into  law.  If 
we  have  already  established  your  age  or 
date  of  birth  in  connection  with  your 
claim  for  other  benefit  programs  that  we 
administer,  you  will  not  have  to  give  us 
evidence  of  your  age  for  your  SVB 
claim.  If  we  have  not  established  your 
age  or  date  of  birth,  you  must  give  us 
evidence  of  your  age  or  date  of  birth.  In 
the  absence  of  information  to  the 
contrary,  we  generally  will  not  ask  for 
additional  evidence  of  your  age  or  date 
of  birth  if  you  state  that  you  are  at  least 
age  68,  and  you  submit  documentary 
evidence  that  is  at  least  3  years  old 
when  the  application  is  filed  and 
supports  your  statement. 


§408.412    What  Idnds  Of  evidence  Of  age 
do  you  need  to  give  us? 

For  a  description  of  the  kinds  of 
evidence  of  age  you  may  need  to  give 
us,  see  §416.802  of  this  chapter. 

§  408.41 3    How  do  we  evaluate  the 
evidence  of  age  you  give  us? 

In  evaluating  the  evidence  of  age  you 
give  us,  we  use  the  rules  in  §  416.803  of 
this  chapter. 

Nfilitary  Service 

§408.420    What  evidence  of  World  War  H 
military  service  do  you  need  to  gh«  us? 

(a)  Kinds  of  evidence  you  can  give  us. 
To  show  that  you  are  a  World  War  II 
veteran  as  defined  in  §  408.216,  you  can 
give  us  any  of  the  dociunents  listed  in 

§  404.1370(b)(1)  through  (5)  of  this 
chapter.  However,  depending  on  the 
type  of  document  you  give  us  and  what 
the  document  shows,  we  may  verify 
your  military  service,  or  the  dates  of 
your  service,  with  the  National 
Personnel  Records  Center  (NPRC)  in  St. 
Louis,  Missouri.  If  we  do,  we  will  use 
the  information  in  NPRC's  reccxds  to 
determine  whether  you  meet  the 
military  service  requirements  for  SVB. 

(b)  What  the  evidence  must  show. 
When  you  file  an  application  for  SVB, 
you  must  give  us  evidence  of  your 
World  War  II  military  service.  The 
evidence  you  give  us  must  show: 

(1)  Your  name; 

(2)  The  branch  of  service  in  which 
you  served; 

(3)  The  dates  of  your  military  service; 

(4)  Your  military  service  serial 
number; 

(5)  The  character  of  your  discharge; 
and 

(6)  If  your  service  was  in  the 
organized  military  forces  of  the 
Government  of  the  Commonwealth  of 
the  Philippines  (including  the  organized 
guerrilla  forces),  the  period  of  your 
service  that  was  under  the  control  of 
U.S.  Armed  Forces. 

SSI  Eligibility 

§  408.425    How  do  we  establish  your 
eligibility  for  SSI? 

To  qualify  for  SVB,  you  must  have 
been  eligible  for  SSI  for  the  month  of 
December  1999,  the  month  in  which 
P.L.  106-169  was  enacted,  and  for  the 
month  in  which  you  filed  yoiu 
application  for  SVB.  You  do  not  have  to 
submit  evidence  of  this.  We  will  use  our 
SSI  record  of  your  eligibility  to 
determine  if  you  meet  these 
requirements. 


Other  Benefit  Income 

§408.430    When  do  you  need  to  ghra  us 
evidence  of  your  other  benefit  Income? 

If  you  tell  us  or  if  we  have 
information  indicating  that  you  are 
receiving  other  benefit  income  that 
could  affect  your  qualification  for  or  the 
amount  of  your  SVB  pajrments,  we  will 
ask  you  to  give  us  evidence  of  that 
income  as  explained  in  §408.432. 

§406.432  What  kind  of  evidence  of  your 
olfier  benefit  Income  do  you  need-to  ghre 
us? 

As  evidence  of  your  other  benefit 
income,  we  may  require  a  document 
such  as  an  award  notice  or  other  letter 
from  the  paying  agency  or  written 
notification  from  die  former  employer, 
insurance  company,  etc.  The  evidence 
should  show  the  benefit  payable,  the 
current  amount  of  the  payment,  and  the 
date  the  pa)mient  began. 

Residence 

§408.435    How  do  you  prove  that  you  are 
residing  outside  the  United  States? 

(a)  General  rule.  To  establish  that  you 
are  residing  outside  the  United  States 
for  SVB  purposes,  you  must  give  us  all 
of  the  following: 

(1)  Evidence  of  the  date  on  which  you 
arrived  in  the  country  in  which  you  are 
residing; 

(2)  A  statement  signed  by  you 
showing  the  address  at  which  you  are 
living  and  that  you  intend  to  continue 
living  there;  and 

(3)  Evidence  that  you  are  actually 
living  at  the  address  given  in  your 
signed  statement. 

(b)  Evidence  of  the  date  you  entered 
the  foreign  country.  To  establish  the 
date  you  arrived  in  the  country  in  which 
you  are  residing,  you  can  give  us 
evidence  such  as: 

(1)  A  visa  or  passport  showing  the 
date  you  entered  that  coimtry; 

(2)  Your  plane  ticket  showing  the  date 
you  arrived  in  that  country;  or 

(3)  An  entry  permit  showing  the  date 
you  entered  that  country. 

(c)  Evidence  of  your  actual  place  of 
residence.  To  establish  your  actual  place 
of  residence,  you  can  give  us  evidence 
such  as: 

(1)  A  lease  agreement  showing  where 
you  live; 

(2)  Rental  or  mortgage  receipts; 

(3)  Utility  or  other  bills  addressed  to 
you  at  the  address  where  you  live; 

(4)  A  signed  statement  from  a  local 
official  showing  that  he  or  she  knows 
where  you  live,  when  you  began  living 
there  and  how  he  or  she  knows  this 
information;  or 

(5)  A  Standard  Form  1199A,  Direct 
Deposit  Sign-Up  Form,  showing  your 
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address  abroad  and  signed  by  an  official 
of  the  financial  institution  after  the  date 
you  arrived  in  the  country  in  which  you 
will  be  residing. 

§406.437    How  do  you  prove  tliat  you  had 
good  cause  for  staying  in  the  United  States 
for  more  than  1  full  calendar  month? 

(a)  General  rule.  If  you  believe  that 
you  meet  the  requirements  in  §  408.234 
and  that  you  shoidd  continue  to  receive 
SVB  payments  even  though  you  have 
been  in  the  United  States  for  more  than 
1  full  calendar  month,  you  must  give  us 
evidence  that  you  had  good  cause  for 
staying  in  the  United  States. 

(b)  Circumstances  prevent  you  from 
returning  to  your  home  abroad.  To 
prove  that  you  had  good  cause  for 
staying  in  the  United  States  for  more 
than  1  full  calendar  month,  you  must 
give  us  evidence  of  your  good  faith 
effort  to  retiim  to  your  home  abroad 
before  the  1 -month  period  had  elapsed 
and  of  the  circiunstances/event  which 
prevented  yoiu  return  to  your  home 
abroad. 

(1)  Evidence  of  your  good  faith  effort 
to  return  to  your  home  abroad.  Evidence 
of  your  plans  to  return  to  youi  home 
abroad  can  include,  but  is  not  limited 
to: 

(i)  A  plane  ticket  showing  that  you 
intended  to  return  to  your  home  abroad 
before  the  expiration  of  1  full  calendar 
month;  or 

(ii)  Notice  from  a  travel  agency  or 
airline  confirming  the  cancellation  of 
your  reservation  to  return  to  your  home 
abroad  on  a  date  within  1  full  calendar 
month. 

(2)  Evidence  of  the  circumstances 
preventing  your  return  to  your  home 
abroad.  The  evidence  we  will  accept 
fitim  you  to  support  the  circumstance  or 
event  that  prevented  you  from  retiuning 
to  your  home  abroad  will  depend  on  the 
reason  you  are  staying  in  the  United 
States.  It  can  include,  but  is  not  limited 
to,  a: 

(i)  Newspaper  article  or  other 
publication  describing  the  event  or 
natural  disaster  which  prevented  your 
retiun;  or 

(ii)  Doctor's  statement,  etc.  showing 
that  you  are  unable  to  travel;  or 

(iii)  Death  certificate  or  noticeif  you 
are  staying  in  the  United  States  to  attend 
the  funeral  of  a  member  of  your  family. 

(c)  You  are  appealing  a  decision  we 
made.  To  establish  that  you  had  good 
cause  to  stay  in  the  United  States  for 
more  than  1  full  calendar  month 
because  you  want  to  appear  in  person  at 
the  appeal  of  a  decision  on  a  claim  filed 
under  a  program  administered  by  the 
Social  Security  Administration,  you 
must  submit  evidence  of  this.  The 
evidence  must  identify  the  appeal 


proceeding  and  the  dates  you  are 
scheduled  to  attend. 

(d)  When  we  may  ask  for  more 
evidence.  If  you  stay  in  the  United 
States  for  several  months,  we  may  ask 
you  to  give  us  more  evidence  to  prove 
that  you  are  still  unable  to  return  to 
your  home  abroad. 

Subpart  E— Amount  and  Payinant  of 
BanafKs 

Authority:  Sees.  702(a)(5),  801,  805.  and 
810  of  the  Social  Security  Act  (42  U.S.C. 
902(a)(5),  1001,  1005,  and  1010). 

§  408.501    What  is  this  subpart  about? 

This  subpart  explains  how  we 
compute  the  amount  of  yoiu  monthly 
SVB  payment,  including  how  we  reduce 
your  payiAents  if  you  receive  other 
benefit  income.  It  also  explains  how  we 
pay  benefits  under  the  SVB  program. 

§408.505    How  do  we  determine  the 
amount  of  your  SVB  payment? 

(a)  Maximum  SVB  payment.  The 
maximum  monthly  SVB  pajrment  is 
equal  to  75%  of  the  FBR  for  an 
individual  imder  title  XVI  of  the  Act. 
See  §416.410  of  Uiis  chapter. 

(b)  Cost-of-living  adjustments  in  the 
FBR.  The  maximiun  SVB  amoimt  will 
increase  whenever  there  is  a  cost-of- 
living  increase  in  the  SSI  FBR  underlhe 
provisions  of  §416.405  of  this  chapter. 
The  basic  SVB  amoimt  following  such 
an  increase  is  equal  to  75%  of  the 
increased  FBR. 

(c)  When  we  will  reduce  the  amount 
of  your  basic  benefit.  We  will  reduce 
your  basic  benefit  by  the  amount  of  the 
other  benefit  income  you  receive  in  that 
month,  as  explained  in  §408.510. 

§  408.51 0    How  do  we  reduce  your  SVB 
wfien  you  recehre  ottier  tMnefIt  income? 

(a)  Amount  of  the  reduction.  If  you 
receive  other  benefit  income  as  defined 
in  §  408.220,  we  will  reduce  yoiu  SVB 
payment  by  the  amount  of  the  other 
benefit  income  you  receive  in  that 
month.  The  reduction  is  on  a  dollar-for- 
dollar  and  cents-for-cents  basis.  We  do 
not  round  SVB  payment  amounts  except 
as  described  in  paragraph  (b)  of  this 
section. 

(b)  Minimum' benefit  amount.  If  the 
reduction  described  in  paragraph  (a)  of 
this  section  results  in  a  benefit  amoimt 
that  is  greater  than  zero  but  less  than 
$1.00,  we  will  pay  you  a  benefit  of  $1.00 
for  that  month. 

§408.515    When  do  we  make  SVB 
payments? 

SVB  payments  are  made  on  the  first 
day  of  each  month  and  represent 
payment  for  that  month.  If  the  first  day 
of  the  month  falls  on  a  Saturday, 


Sunday,  or  Federal  legal  holiday, 

payment  will  be  made  on  the  first  day 

preceding  such  day  that  is  not  a 

Saturday,  Sunday,  or  Federal  legal 

holiday. 

[FR  Doc.  02-21892  Filed  8-29-02:  8:45  am) 

BILLING  CODE  4191-02-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[KS  162-1162;  FRL-7270-3] 

Approval  and  Promulgation  of 
Implamantation  Plans;  Stata  of  Kansas 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  a 
State  Implementation  Plan  (Sff*) 
revision  submitted  by  the  state  of 
Kansas.  This  revision  updates  the  state's 
air  monitoring  surveillance  plan  to 
include  the  particulate  matter 
provisions  K*A  added  to  the  Federal 
requirements  in  1997.  Approval  of  the 
state's  plan  will  make  it  consistent  with 
the  Federal  requirements. 

In  the  final  rules  section  of  the 
Federal  Register,  EPA  is  approving  the 
state's  SIP  revision  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
revision  amendment  and  anticipates  no 
relevant  adverse  comments  to  this 
action.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action, 
no  further  activity  is  contemplated  in 
relation  to  this  action.  If  EPA  receives 
relevant  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  action.  EPA  will 
not  institute  a  second  comment  period 
on  this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  Please  note  that  if  EPA 
receives  adverse  comment  on  part  of 
this  rule  and  if  that  part  can  be  severed 
fi-om  the  remainder  of  the  rule,  EPA  may 
adopt  as  final  those  parts  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

DATES:  Comments  on  this  proposed 
action  must  be  received  in  writing  by 
September  30.  2002. 

ADDRESSES:  Comments  may  be  mailed  to 
Kim  Johnson,  Environmental  Protection 
Agency,  Air  Plaiming  and  Development 
Branch,  901  North  5th  Street,  Kansas 
City,  Kansas  66101. 
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FOR  FURTHER  INFORMATION  CONTACT:  Kim 
Johnson  at  (913)  551-7975. 
SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  which  is  located  in  the  rules 
section  of  the  Federal  Register. 

Dated:  August  12.  2002. 
William  A.  Spratlin, 

Acting  Regional  Administrator.  Region  7. 
IFR  Doc.  02-22088  Filed  8-29-02:  8:45  am] 
BHJJNG  CODE  6S60-50-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  for  a 
Petition  To  Ust  the  Wasatch  Front 
Columbia  Spotted  Frog  as  Threatened 
Throughout  Its  Range 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  hRjtice  of  petition  finding. 

SUMMARY:  The  U.S.  Fish  and  Wildlife 
Service  (Service)  announces  a  12 -month 
finding  on  a  petition  to  amend  the  List 
of  Endangered  and  Threatened  Wildlife. 
After  review  of  all  available  scientific 
and  commercial  information,  the 
Service  has  determined  that,  pursuant  to 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.)  (Act), 
listing  the  Wasatch  Front  population  of 
the  Columbia  spotted  frog  (Rana 
luteiventris)  is  not  warranted. 
DATES:  The  finding  annoimced  in  this 
notice  was  approved  on  August  23, 
2002.  Comments  and  information  may 
be  submitted  tmtil  further  notice. 
ADDRESSES:  Questions,  comments,  and 
additional  information  regarding  this 
finding  should  be  sent  to  Mr.  Henry 
Maddux,  Field  Supervisor,  U.S.  Fish 
and  Wildlife  Service,  2369  West  Orton 
Circle,  West  Valley  City,  UT  84119. 
Comments  and  materials  received  will 
be  available  on  request  for  public 
inspection,  by  appointment,  during 
normal  business  hours  at  the  above 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jessica  Gom-ley,  e-mail 

<jess_gourley@fws.gov>,  or  Laura 

Romin,  email  <Iaura_roinin@fws.gov>. 

(see  ADDRESSES  section),  telephone  (801) 

975-3330. 

SUPPlfMENTARY  INFORMATION: 

Background 

On  May  1, 1989,  the  Service  received 
a  petition  from  the  Board  of  Directors  of 
the  Utah  Nature  Study  Society 


requesting  the  Service  to  add  the 
spotted  frog  (then  referred  to  as  Rana 
pretiosa)  to  the  List  of  Threatened  and 
Endangered  Species  and  to  specifically 
consider  the  status  of  the  Wasatch 
Front,  Utah,  population.  The  petitioners 
stated  that  "the  spotted  frog's  present 
range  in  the  lower  48  states  is  greatly 
reduced  from  its  historic  range,"  and 
that  "the  current  status  [of  the  species] 
is  greatly  reduced  from  historic  times." 
The  petitioners  further  indicated  that 
the  "scientific  importance  of  the  spotted 
frog  is  that  this  species  lives  in  many 
disjunct  populations  that  reflect 
Pleistocene  populations."  Threats 
identified  by  the  petitioners  included 
loss  of  habitat  (caused  by  dam  and 
reservoir  construction,  alteration  of 
drainage  patterns,  urban  and 
agricultural  use  of  water,  and  highway 
and  bridge  construction);  introductions 
of  exotic  species;  lack  of  inventories  of 
native  weUand  animals;  insufficient 
impact  analyses  conducted  prior  to 
development;  and  inadequate  mitigation 
activities,  hi  addition,  the  petitioners 
alluded  that  Federal  and  State  laws  and 
regulations  do  not  adequately  protect 
wetlands  and  riparian  areas  for  the 
spotted  frog. 

The  Service  published  a  notice  of  a 
90-day  finding  in  the  Federal  Register 
(54  FR  42529)  on  October  17. 1989, 
concluding  there  was  substantial 
information  that  the  petitioned  action 
may  be  warranted.  Concurrent  with 
publishing  the  notice,  the  Service 
initiated  a  status  review.  The  period  of 
the  status  review  was  prolonged 
because,  throughout  its  wide  range, 
there  was  a  lack  of  quantitative 
information  documenting  the  spotted 
frog's  current  distribution  and  status. 
Genetics  research  raised  further 
questions  regarding  the  appropriateness 
of  the  then-current  taxonomic 
classification  of  spotted  frog 
populations. 

A  notice  of  the  12-month  petition 
finding  was  published  in  the  Federal 
Register  (58  FR  27260)  on  May  7,  1993. 
In  the  12 -month  petition  finding,  the 
Service  determined  that  listing  the 
spotted  frog  as  threatened  in  some 
portions  of  its  range  was  warranted  but 
precluded  by  other  higher  priority 
listing  actions.  Based  on  geographic  and 
climatic  separation  and  supported  by 
genetic  separation  (Green  1991),  the 
Service  found  five  Distinct  Population 
Segments  (DPS)  of  spotted  frogs 
throughout  its  range — (1)  the  main 
population  (Alaska,  British  Columbia, 
Alberta,  Wyoming,  Montana,  north  and 
central  Idaho,  eastern  Washington,  and 
northeastern  Oregon),  (2)  the  Great 
Basin  (southern  Idaho  and  Nevada),  (3) 
West  Coast  (western  Washington, 


Oregon,  Idaho,  and  Nevada),  (4)  the 
Wasatch  Front,  Utah,  and  (5)  the  West 
Desert,  Utah.  Separation  of  the  West 
Desert  and  Wasatch  Front  DPSs  in  Utah 
is  supported  by  geographic  isolation  in 
addition  to  ecological  and  demographic 
distinctiveness  (Bos  and  Sites  2001). 

Four  of  the  five  DPSs  (all  but  the  main 
population)  were  foimd  to  be  warranted 
but  precluded  by  higher  listing 
priorities;  both  Utah  populations  were 
designated  as  candidates  for  listing.  In 
Utah,  the  Wasatch  Front  population  was 
assigned  a  listing  priority  number  of 
three  because  the  magnitude  of  the 
threats  were  high  and  imminient,  while 
the  West  Desert  population  was 
assigned  a  listing  priority  of  nine 
because  of  moderate  to  low  threats. 

On  November  15, 1994,  the  Service 
published  a  Candidate  Notice  of  Review 
in  the  Federal  Register  for  the  four 
candidate  DPSs  (59  FR  58982).  The 
listing  priority  for  the  West  Desert  DPS 
was  increased  from  nine  to  six.  In  the 
Service's  September  19, 1997,  Candidate 
Notice  of  Review,  the  scientific  and 
common  name  of  the  Wasatch  Front, 
West  Desert,  and  Great  Basin  DPSs  were 
changed  to  Rana  luteiventris  and 
Columbia  spotted  frog  respectively, 
based  on  new  genetics  information 
(Green  et  al.  1997). 

On  November  28, 1997,  the  Service 
annoimced  the  availability  of  a  Draft 
Conservation  Agreement  for-the 
Wasatch  Front  and  West  Desert 
populations  tUtah)  of  the  Coliunbia 
spotted  fit>g  [Rana  luteiventris)  (62  FR 
63375).  The  Service  received  a  request 
to  extend  the  comment  period,  and  on 
December  24, 1997,  annoimced  that  the 
comment  period  on  the  Draft 
Conservation  Agreement  had  Jjeen 
extended  until  January  16, 1998  (62  FR 
67398).  The  Service  subsequently 
signed  the  Conservation  Agreement  on 
February  13, 1998,  in  cooperation  with 
the  Utah  Division  of  Wildlife  Resources 
(UDWR),  Bureau  of  Land  Management, 
Bureau  of  Reclamation,  Utah 
Reclamation  Mitigation  and 
Conservation  Commission,  Central  Utah 
Water  Conservancy  District,  and  the 
Confederated  Tribes  of  the  Goshute 
Federation. 

The  goal  of  this  interagency 
Conservation  Agreement  is  to  ensure  the 
long-term  conservation  of  the  Columbia 
spotted  frog  within  its  historical  range 
in  Utah.  The  Conservation  Agreement 
established  a  mechanism  for  the 
recovery  of  the  spotted  frog  through 
interagency  cooperation,  coordination  of 
conservation  efforts,  and  development 
of  recovery  priorities.  Ehie  to  nimierous 
activities  and  studies  in  addition  to  and 
pursuant  with  the  Conservation 
Agreement,  we  determined  that  the 
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status  of  the  Columbia  spotted  frog  in 
Utah  had  improved  and  no  longer 
warranted  listing  under  the  Act  on  April 
2, 1998  (63  FR  16218).  With  this 
finding,  both  DPSs  of  Columbia  spotted 
frtigs  in  Utah  were  removed  as 
candidates  for  listing  on  October  25, 
1999  (64  FR  57533). 
'  On  June  8, 1999,  a  complaint  was 
filed  by  the  Biodiversity  Legal 
Foundation  and  Peter  Hovingh 
challenging  the  not  warranted  finding  as 
violating  the  Act  and  the  Administrative 
Procedure  Act.  The  complaint  alleged 
that  the  not  warranted  finding  was 
inconsistent  with  the  8  years  of  prior 
determinations  by  the  Service;  that  the 
Wasatch  Front  popidation  of  the 
Columbia  spotted  frog  deserved  listing 
imder  the  Act;  that  the  Wasatch  Front 
population  of  the  Columbia  spotted  bog 
had  declined  during  the  course  of  the  8- 
.year  administrative  process;  that  the 
Conservation  Agreement  contained 
future  and  volimtary  actions  that  had 
yet  to  be  implemented  and  had  not 
proven  successful  at  protecting  the 
Wasatch  Front  population  of  the 
Coliunbia  spotted  frog;  and  that  all 
measures  identified  by  the  Service  as 
having  previously  been  implemented 
had  either  failed,  had  been  rejected  by 
the  Service  as  inadequate,  or  were 
adopted  to  mitigate  specific  projects  that 
had  already  destroyed  Columbia  spotted 
frogs  and  their  wetland  and  aquatic 
habitat. 

On  August  6,  2001,  the  plaintiffs  and 
the  Govenmient  reached  a  settlement 
regarding  this  complaint.  The  settlement 
stipulated  that  we  remand  for 
reconsideration  the  1998  "not 
warranted"  finding  and  start  a  new 
status  review  and  12-month  finding  on 
the  Wasatch  Front  population  of  the 
Columbia  spotted  frog  to  be  completed 
by  July  31,  2002.  The  Service 
subsequendy  published  a  notice  of 
intent  to  conduct  the  12-month  finding 
on  September  10,  2001  (66  FR  47034). 
The  settlement  also  stated  that  we 
would  not  vacate  our  previous 
determination  in  the  interim.  Candidate 
status  of  this  species  would  not  be 
restored  unless  and  until  we  determine 
in  the  revised  12-month  finding  that  the 
species  is  warranted  for  listing,  or 
warranted  but  precluded  from  listing  by 
higher  priority  listing  actions. 

Following  this  settlement,  we 
initiated  a  review  to  evaluate  the  status 
of  the  Columbia  spotted  frog  on  the 
Wasatch  Front.  Comments  were 
received,  evaluated,  and  incorporated 
where  appropriate  into  this  status 
review.  Information  included  published 
and  unpublished  reports,  manuscripts, 
books  and  data,  memoranda,  letters, 
phone  communications,  email 


correspondence,  and  information 
gathered  at  meetings.  In  addition, 
persons  who  were  species  experts  on 
the  Columbia  spotted  frog  were 
provided  opportimity  to  comment  on 
the  data  used  in  this  report  to  ensure  it 
was  the  most  acciu'ate  and  updated 
information  available  and  that  it  was 
interpreted  accurately.  This  status 
review  is  available  upon  request  from 
the  Utah  Field  Office  (see  ADDRESSES 
above). 

The  Columbia  spotted  frog  belongs  to 
the  family  of  true  frogs,  the  Ranidae. 
Color  and  pattern  descriptions  of 
individuals  from  Utah  include 
brownish-black  dorsal  coloration  with 
little  to  no  spotting  pattern  (Colbum, 
U.S.  Fish  and  Wildlife  Service,  pers. 
comm.  1992).  Pigmentation  on  dieir 
abdomens  varies  from  yellow  to  red 
(Turner  1957).  Columbia  spotted  frogs 
along  the  Wasatch  Front  generally 
possess  a  salmon  color  ventrally,  while 
West  Desert  and  Sanpete  Coimty,  Utah, 
populations  generally  have  a  yellow  to 
yellow-orange  color  ventrally. 

The  spotted  frog  is  closely  associated 
with  water  (Dumas  1966,  Nussbaum  et 
al.  1983).  Habitat  includes  the  marshy 
edges  of  ponds,  lakes,  slow-moving  cool 
water  streams  and  springs  (Licht  1974; 
Nussbaum  etal.  1983;  Morris  and 
Tanner  1969;  Hovingh  1987). 

The  overall  distribution  of  the 
Coliunbia  spotted  frog  is  continuous 
throughout  extreme  southeastern 
Alaska,  southwestern  Yukon,  northern 
British  Columbia,  and  western  Alberta; 
and  south  through  Washington  (east  of 
the  Cascades),  eastern  Oregon,  Idaho, 
and  western  Montana.  Its  southern 
extent  includes  disjunct  populations  in 
central  and  northeastern  Nevada, 
southwestern  Idaho,  western  and  north- 
central  Wyoming,  and  northern  Utah 
(Stebbins  1985;  Green  et  al.  1996,  1997, 
Tanner  1931,  Linsdale  1940,  Banta 
1965,  Turner  and  Dumas  1972,  Hovingh 
1993,  Ross  et  al.  1993,  1994).  These 
disjunct  populations  are  highly 
fragmented,  occurring  on  isolated 
mountains  and  in  arid-land  springs. 

Systematic  and  taxonomic 
relationships  of  spotted  frogs  occurring 
in  Utah  to  other  spotted  frog 
populations  have  been  described  in 
several  manners.  Two  subspecies  of 
Rana  pretiosa  were  described  originally 
(Thompson  1913,  Wright  and  Wright 
1949).  These  two  subspecies,  R.  p. 
pretiosa  and  R.  p.  luteiventris,  were 
described  based  on  pigmentation 
characteristics  of  frogs.  As  additional 
specimens  were  examined,  variability  of 
characteristics  within  and  between 
populations  was  described  (Morris  and 
Tanner  1969).  Green  et  al.  (1996) 
examined  allozyme  and  morphometric 


variation  in  R.  pretiosa  and  suggested 
that  at  least  two  species  were 
represented,  referred  to  as  species  A 
(southwestern  Washington  and  Oregon 
Cascades)  and  species  B  (remainder  of 
range).  However,  morphometrically  the 
two  species  were  "almost 
indistinguishable"  and  the  authors 
could  not  fully  delineate  the  dividing 
line  between  the  ranges  of  species  A  and 
species  B.  Based  on  biochemical  and 
morphological  data,  Green  et  al.  (1997) 
concluded  that  there  were  two  groups  at 
the  species  level — Oregon  spotted  frog 
(Rana  pretiosa)  and  Columbia  spotted 
frog  (Rana  luteiventris).  They 
determined  that  all  spotted  frog 
populations  occurring  within  Utah 
should  be  taxonomically  described  as 
Rana  luteiventris.  On  September  19. 
1997,  the  Service  updated  the  common 
and  scientific  names  of  the  Utah 
populations  to  the  Columbia  spotted 
frog,  Rana  luteiventris. 

Further  analyses  of  taxonomic 
relationships  among  range-wide  spotted 
frog  populations  were  performed  by  Bos 
and  Sites  (2001).  This  study  revealed 
four  genetically  distinct  lineages.  Two 
of  these  lineages  are  represented  in 
Utah — (1)  the  Deep  Creek  lineage  (Deep 
Creek-Ibapah  population  in  the  West 
Desert  DPS),  and  (2)  the  Bonneville 
lineage  (all  other  populations  in  Utah, 
including  the  Wasatch  Front  and  the 
remainder  of  the  West  Desert  DPSs).  The 
Wasatch  Front  DPS  appears  to  have 
originated  from  the  West  Desert 
populations  in  relatively  recent 
evolutionary  time,  during  the  recession 
of  Lake  Boimeville  (Bos  and  Sites  2001 . 
Toline  and  Seitz  1999).  Therefore, 
genetic  differences  between  these 
populations  have  not  yet  been 
established.  However,  separation  of  the 
West  Desert  and  Wasatch  Front  DPSs  is 
supported  by  ecological  and 
demographic  distinctiveness  due  to 
geographic  isolation  and  habitat 
differences,  including  disparate 
biological,  chemical,  and  thermal 
characteristics  of  occupied  springs  and 
wetlands  (Hovingh  1993,  U.S.  Fish  and 
Wildlife  Service  1993).  In  addition,  due 
to  the  dependence  of  spotted  frogs  on 
aquatic  habitats  (Bos  and  Sites  2001 ) 
and  population  isolation  (Toline  and 
Seitz  1999),  there  is  likely  no  gene  flow 
existing  between  the  Wasatch  Front  and 
West  Desert  DPSs. 

The  disjunct  populations  in  Utah 
represent  the  southern  extent  of  the 
species  range  (Stebbins  1985).  Post- 
glacial climatic  shifts  allowed  spotted 
frog  populations  to  naturally  distribute 
across  drainage  areas  of  the  Bonneville 
Basin  of  Utah.  The  Bonneville  Basin 
encompasses  the  area  that  was  covered 
by  ancient  Lake  Bormeville  and  which. 
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today,  lies  within  the  Great  Basin 
province.  The  Great  Basin  province  is 
distinguished  geologically  by  parallel 
north-south  mountain  ranges  separated 
by  broad,  alluvial  desert  basins 
(Christiansen  1951)  and  valleys.  The 
steep,  gravelly  slopes  of  these  ranges  are 
prominently  marked  by  benches  and 
other  shore  features  of  Lake  Bonneville. 
Springs  commonly  occur  at  the  base  of 
the  mountains  (Bick  1966)  and  in  the 
valley  floors.  Several  aquatic  species 
have  maintained  an  existence  as  relict 
popidations  in  these  springs,  including 
the  Coliunbia  spotted  frog,  least  chub, 
and  several  species  of  moUusks. 
However,  these  species  are  rare  and  in 
some  areas  the  popidations  are 
declining.  Rapid  deteri(»ation  of  aquatic 
environments,  primarily  from 
agricultural  practices,  has  caused  other 
unique  Boimeville  Basin  species,  such 
as  FUiinichthys  osculus  relictus  (Hubbs 
and  Miller),  a  subspecies  of  dace,  to 
become  extinct  (Hubbs  et  al.  1974). 

The  Wasatch  Front  population  occius 
in  isolated  springs  or  riparian  wetlands 
in  Juab,  Sanpete,  Siunmit,  Utah,  Tooele, 
and  Wasatch  Counties.  Columbia 
spotted  frogs  have  been  extirpated  from 
the  Salt  Lake  Valley  and  tributaries  to 
the  Jordan  River  and  Great  Salt  Lake  due 
to  habitat  loss  from  urban  development. 
Ciurently,  there  are  seven  localized 
populations  of  spotted  frog  that 
comprise  the  Wasatch  Front  population 
or  DPS.  The  largest  known 
concentration  is  currently  in  the  Heber 
Valley;  the  remaining  six  locations  are 
JordaneUe/Francis,  Springville 
Hatchery,  Holladay  Springs,  Mona 
Springs  Complex/Burraston  Ponds, 
Fairview,  and  Vernon.  For  purposes  of 
this  finding,  each  distinct  area  within 
the  Wasatch  Front  DPS  that  supports 
reproducing  and  self-sustaining  frogs  is 
referred  to  as  a  population. 

Spotted  frogs  are  aquatic  specialists 
and  more  dependent  on  permanent 
aquatic  habitats  than  other  ranid  species 
(Dimias  1966,  Perkins  and  Lentsch 
1998a).  The  majority  of  sightings  and 
captures  of  this  species  have  occurred 
while  the  frogs  were  submersed  in 
water.  Range-wide,  spotted  frogs  use  a 
variety  of  habitat  types  including  cold 
water  ponds,  streams,  lakes,  and  springs 
adjacent  to  mixed  coniferous  and 
subalpine  forest,  grassland,  and  brush 
land  (Morris  and  Tanner  1969,  Stebbins 
1985).  On  the  Wasatch  Front,  they  are 
usually  found  in  emergent  wetlands 
associated  with  riparian  or  isolated 
spring-fed  habitat  with  cool  and  organic 
substrates  (Dumas  1966,  Morris  and 
Tanner  1969,  Cuellar  1994).  Habitat 
usually  consists  of  a  small  spring,  pond, 
or  slough  with  a  variety  of  herbaceous 
emergent,  floating,  and  submergent 


vegetation.  Spring  vegetation  most 
commonly  associated  with  the  spotted 
frog  on  the  Wasatch  Front  includes: 
buUrush  (Scirpus  sp.),  sedges  [Carex 
spp.),  cattails  [Typha  sp.),  duckweed 
[lemnaceae),  rushes  (Juncus  spp.), 
watercress  (Nasturtium  officinale], 
grasses  (Graminae),  and  algae  (Ross  et 
al.  1994).  Morris  and  Tanner  (1969) 
suggest  that  deep  silt  or  muck  bottoms 
are  required  for  hibernation  and  torpor. 

Spotted  frogs  emerge  from  hibernation 
in  the  spring  and  tend  to  use  different 
habitats  depending  on  their  needs.  For 
example,  in  Yellowstone  National  Park 
sexually  inunatiu«  individuals  tended 
to  inhabit  aquatic  habitats  away  from 
breeding  adults  (Turner  1958).  Breeding 
adults  may  use  areas  in  the  absence  of 
other  age-classes,  and  move  to  sites  near 
younger  frogs  as  the  water  begins 
receding  from  the  breeding  area  (Turner 
1958).  Turner  (1960)  suggested  that 
spotted  frogs  have  small  home  ranges.  In 
Yellowstone  National  Park  frogs  were 
recaptxired  at  or  near  the  same  location 
used  for  breeding.  This  hypothesis  is 
supported  by  studies  of  spotted  frogs  in 
the  Heber  Valley  where  most 
individuals  were  recaptured  in  the  site 
of  their  initial  capture  (Ammon  and 
Wilson  2001). 

Recent  studies  have  evaluated  spotted 
frog  locations  and  movements  outside  of 
the  breeding  season.  Ongoing  research 
in  the  Heber  Valley  of  Utah  indicates 
that  spotted  frogs  travel  short  distances 
between  breeding  and  post-breeding 
habitats,  and  many  breeding  sites  serve 
as  year-round  habitat  (Ammon  and 
Wilson  2001).  Bull  and  Hayes  (2001) 
noted  post-breeding  dispersal  distances 
of  15  to  560  meters  (49  to  1,837  feet)  in 
spotted  frogs  in  northeastern  Oregon. 
Dispersal  patterns  were  related  to  pond 
size,  water  temperatures,  and  proximity 
to  other  sources  of  permanent  water. 
Dispersal  corridors  are  typically  limited 
to  aquatic  or  semi-aquatic  habitats  such 
as  streams,  intermittent  drainages,  and 
seeps  (Ross  and  Peterson  1998). 
Intensive  mark-recapture  and 
radiotelemetry  studies  are  needed  to 
determine  actual  movement  distances 
and  patterns  in  this  and  other  Utah 
populations. 

Wasatch  Front  populations  begin 
breeding  in  early-March  with  the  spring 
thaw.  However,  populations  at  higher 
elevations  may  delay  breeding  until 
mid-March,  and  continue  through  late- 
April  (UDWR  data  on  file).  Elevation 
differences  in  spotted  frog  breeding 
seasons  have  been  similarly  reported  in 
British  Columbia  (Licht  1975)  and 
Yellowstone  National  Park  (Turner 
1958),  and  are  attributed  to  temperature 
differences.  Spotted  frogs  are  known  to 
use  temporary  bodies  of  water  for 


breeding  in  more  mesic  parts  of  their 
range  (Turner  1960,  Licht  1971),  but  in 
Utadb  breeding  sites  are  predominantly 
associated  with  a  spring  or  some  other 
permanent  water  source  (Morris  and 
Tanner  1969,  Hovingh  1993,  Ross  et  al. 
1993,  Ross  et  al.  1994). 

Egg  deposition  is  stimulated  by  a 
single  pair  of  frogs  followed  by  other 
spotted  frogs  depositing  eggs  in  the 
same  area.  It  has  been  reported  that  they 
will  deposit  eggs  in  the  same  area 
aimually  (Morris  and  Tanner  1969, 
Nussbaimi  et  al.  1983).  Individual 
females  may  oviposit  more  than  one 
clutch  of  eggs  annually  (Morris  and 
Taimer  1969);  however,  this  has  not 
been  confirmed  in  Utah  populations. 
Sex  ratios  have  not  been  quantified  in 
Utah.  For  estimates  of  effective 
population  size  (NJ,  UDWR  used 
estimates  of  1:1  sex  ratios  as  derived 
from  egg  mass  monitoring  information 
diu-ing  1991-1993  surveys  (Ross  et  al. 
1993, 1994). 

Egg  masses  tend  to  be  deposited  in 
open,  shallow  (<20  centimeters/7.9 
inches)  areas  within  2  meters  (6.6  feet) 
of  the  shoreline  with  water  temperatures 
ranging  between  11°C  and  20°C  (51°F 
and  68°F)  (Ross  et  al.  1993, 1994).  Egg 
masses  are  weakly  adhesive  and  form  an 
irregular  mass  or  globular  cluster 
approximately  7.5  to  20  centimeters  (3 
to  8  inches)  in  diameter.  They  may 
become  weakly  attached  to  vegetation 
(Chara  spp.)  for  a  short  period  of  time. 
Eventually  the  mass  floats  to  the 
surface,  exposing  the  top  layer  of  eggs. 
Wind  and  water  currents  often  move 
masses  around  and  they  may  begin  to 
break  up.  Eventually  the  egg  masses 
may  become  separated  and  covered  with 
debris.  Number  of  eggs  per  egg  mass  are 
quite  variable,  ranging  from  147  to  1,160 
eggs  (Toone  1991).  Individual  eggs  are 
typically  larger  than  those  of  other 
ranids.  Hatching  rates  vary  directly  with 
water  temperature  (Toone  1991). 

Studies  in  Montana,  Oregon,  and 
British  Coliunbia  have  docmnented  that 
insects  are  the  primary  prey  for  the 
spotted  frog  (Miller  1978,  Whitaker  et 
al.  1982,  Licht  1986).  These  studies 
were  performed  in  portions  of  the 
species  range  outside  of  Utah  where 
spotted  frogs  inhabit  different  habitat 
types  and  may  exhibit  different  life 
history  characteristics.  However,  absent 
site-specific  information,  we  can  assume 
that  the  feeding  habits  of  spotted  frogs 
in  Utah  are  similar  to  those  documented 
in  other  areas. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and 
implementing  regulations  (50  CFR  part 
424)  set  forth  the  procedures  for  adding 
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species  to  the  Federal  lists.  A  species 
may  be  determined  to  be  an  endangered 
or  threatened  species  due  to  one  or  more 
of  the  five  factors  described  in  section 
4(a)(1)  of  the  Act.  An  endangered 
species  is  one  that  is  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range.  A  threatened 
species  is  one  which  is  likely  to  become 
and  endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range.  The  five 
factors  used  in  determining  whether  a 
species  warrants  listing  as  either 
threatened  or  endangered  and  their 
application  to  the  Wasatch  Front 
Columbia  spotted  frog  [Rana 
luteiventris]  are  as  follows: 

A.  The  Present  or  Threatened 
Destruction,  Modification,  or 
Curtailment  of  its  Habitat  or  Range 

Urban  growth  with  its  associated 
water  development  and  consequent 
losses  of  wetland  and  spring  habitats 
were  the  primary  causes  for  historical 
population  losses  and  habitat 
fragmentation  for  the  spotted  frog  on  the 
Wasatch  Front.  Continued  urbanization 
has  been  identified  as  a  potential  cause 
of  concern  for  the  spotted  frog  based  on 
growth  projections.  The  Wasatch  Front 
human  population  is  projected  to 
increase  to  almost  3  million  people  by 
2020  and  5  million  by  2050  (Lee  2001). 
Counties  with  extant  populatitins  of 
spotted  frogs  are  experiencing  high 
hvunan  population  growth  rates  (Table 

1). 

Approximately  14,400  hectares 
(35,500  acres)  of  wetland  habitats  are  at 
direct  risk  from  urban  expansion  by 
2050  (Lee  2001,  Lee  and  Melcher  2001). 
Development  is  projected  to  occur  near 
most  extant  spotted  frog  populations  by 
2050.  Urban  development  is  not 
projected  to  occur  in  the  vicinity  of  the 
JordaneUe/Francis  population;  however, 
recreational  and  rural  residential 
development  is  increasing  in  the  area 
and  will  likely  continue.  However,  in 
and  of  themselves,  general  predictions 
about  the  degree  of  urbanization  and 
other  land  uses  in  2050  are  too  distant 
in  time  and  speculative  in  natiu-e  to 
support  a  finding  that  the  spotted  frog 
is  likely  to  be  in  danger  of  extinction  in 


the  foreseeable  future.  Though  three  of 
the  populations  once  faced  more  certain 
and  immediate  threats  to  their  habitat, 
as  discussed  below,  those  threats  have 
been  sufficiently  addressed  by 
conservation  actions  currently  in  place. 

Table  1  .—Projected  Annual 
Growth  Rates  of  the  Human 
Population  in  Counties  With  Ex- 
tant Populations  of  Spotted 
Frog 


County 


Utah  

Wasatch 
Summit .. 

Juab 

Sanpete 


Growth 
rate 

(%) 


3.8 
4.2 
6.7 
4.2 
3.9 


Note:  Growth  rates  taken  from  Lee  2001 
except  for  Summit  County  which  was  obtained 
from  the  web  site,  URL:  http:// 
utahreach.  usu.  edu/summit/visitor/atmut.  html. 

Recent  conservation  and  management 
efforts  (Table  2)  have  successfully 
focused  on  addressing  foreseeable 
habitat  loss  threats  to  an  extent  that 
alleviates  the  threat  of  urbanization  at 
the  extant  populations.  Water 
development  was  identified  as 
negatively  impacting  spotted  frog 
habitat  in  the  Heber  Valley.  However, 
this  threat  was  removed  with  the 
purchase  of  125  cubic  feet  per  second  of 
riverine  base  flows  and  650  acre-feet  of 
water  for  restored  habitats  under  the 
Provo  River  Restoration  Project.  A 
potential  threat  to  the  MonayBurraston 
population  of  spotted  frogs  is 
groundwater  withdrawals  in  the  Juab 
Valley.  Thiros  (1999)  estimated,  using 
1992  water  withdrawal  rates  and 
assuming  no  additional  water 
contributions  to  the  system,  the  water 
table  could  be  lowered  by  1 .5  m  (5  ft) 
and  groundwater  discharge  rates 
reduced  by  38  percent  by  2022. 
However,  model  predictions  indicate 
that  the  groundwater  level  available  to 
support  wetland  vegetation  will  not 
significantly  decrease  in  the  Mona/ 
Burraston  area  (Thiros  1999)  and  habitat 
for  this  population  of  spotted  frogs  is 
not  likely  to  be  affected.  Groundwater 
levels  are  currently  sufficient  to  sustain 


the  Mona/Burraston  spotted  frog 
population.  Habitat  acquisitions  or 
easements  have  been  completed  to  a 
large  degree  at  three  of  the  extant 
populations  (Mona/Burraston,  Heber 
Valley.  Springville  Hatchery)  to  protect 
the  populations  in  perpetuity.  For 
example,  85  percent  of  the  Provo  River 
corridor  in  the  Heber  Valley  (including 
most  occupied  spotted  frog  habitat)  has 
been  purchased  through  conser\'ation 
efforts  and  is  protected  in  perpetuity 
through  legally  binding  agreements. 
Because  of  this  protection,  urbanization 
is  no  longer  a  direct  threat  to  these 
populations.  Although  the  threats  to  the 
habitat  of  other  populations  are  distant 
and  speculative  at  this  time,  as 
discussed  below  in  "Recommendations 
for  the  Future,"  similar  protection 
efforts  are  planned  for  those 
populations. 

Due  in  large  part  to  habitat  protection 
and  conservation  activities  put  in  place 
during  the  past  5  years,  the  long-term 
viability  of  the  Columbia  spotted  frog 
population  on  the  Wasatch  Front  is 
stable  to  increasing.  Recent  survey 
efforts  have  discovered  new  breeding 
sites  over  larger  areas,  and  documented 
larger  population  sizes  than  were 
previously  known.  The  extant 
populations  are  more  extensive,  more 
connected  and,  therefore,  more  viable 
than  previously  thought. 

Although  habitat  acquisitions  that  are 
completed  are  sufficient  to  address  the 
current  threats  to  the  Wasatch  Front 
population  of  spotted  frog,  efforts 
continue  for  acquiring  additional 
habitats.  Habitat  acquisitions,  to  date, 
were  targeted  in  those  populations 
where  threats  were  the  most  imminent. 
Potential  threats  are  minimal  at  the 
remaining  unprotected  populations  and 
do  not  currently  compromise  the  long- 
term  persistence  of  the  spotted  frog. 

Given  the  habitat  protection  already 
in  place,  habitat  loss  is  not  likely  to  put 
the  frog  in  danger  of  extinction  in  the 
foreseeable  future.  This  is  so  even  if 
none  of  the  additional  planned  habitat 
protection  is  completed.  To  the  extent 
that  the  additional  protection  is 
completed,  it  should  further  improve 
the  status  of  spotted  frog. 


Table  2.— Habitat  Protection  at  Extant  Spotted  Frog  Populations 


Subunit  or  population 


Springville  Hatchery 

Mona/Bunraston  

Mona/Burraston  

Heber  Valley  

Het>er  Valley 


Habitat  quantity 


22.3  ha  (55  ac) 


34.6  ha  (85.5  ac) 
7.9  ha  (19.5  ac)  . 
251  ha  (620  ac)  . 
198  ha  (490  ac)  . 


Acquisition  or  easement 


Habitat  type 


Purchase 
status 


I  Occupied  spring  complex 


Occupied  spring  complex 


Completed 


Completed 


Acquisition  (State  fish 
hatchery). 

Acquisition 

Acquisition  or  Easement     j  Occupied  spring  complex  Ongoing 

Acquisition  ;  Occupied  ripanan  wetlands  Completed 

Acquisition  '  Occupied  riparian  wetlands  Ongoing 
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Table  2.— Habitat  Protection  at  Extant  Spotted  Frog  Populations— Continued 


Subunit  or  population 

Habitat  quantity 

Acquisition  or  easement 

Habitat  type 

Purchase 
status 

Heber  Valley 

Jordanelle/Francis  

Fairview  

Utah  Lake  

650  acre-feet  (plus  125  cfs  t>ase 

flows). 

9.7  km  (6  mi),  6.5  ha  (16  ac) 

162  ha  (400  ac)  

5,544  ha  (13,700  ac)  (includes 

previously  acquired  lands). 
3.2  km  (2  mi) 

Acquisition  

Easement  

Easement  

Acquisition  

Acquisition  

Stream  flows  to  occupied  ripar- 
ian wetlands. 

Occupied  riparian  wetlands  

Occupied  spring  complex  

Unoccupied  spring  complexes  ... 

Unoccupied  riparian  wetlands  .... 

Completed 

Ongoing 
Ongoing 
Completed 

Weber  River 

Completed 

'A  full  list  of  all  actions  since  1998  (e.g..  habitat  enhancements,  sun/eys,  conservatbn  easements)  is  in  the  appendix  of  this  Status  Review. 


B.  Overutilization  for  Commercial, 
Recreational,  Scientific,  or  Educational 
Purposes 

The  collection  of  spotted  frogs  is 
cxuxently  prohibited  (State  of  Utah  Rule 
R657-3).  However,  past  collections  of 
this  species  may  have  contributed  to  the 
extirpation  of  some  popidations  on  the 
Wasatch  Front.  In  particular,  spotted 
frogs  were  collected  from  the  Provo, 
Springdell,  and  Vivian  Park  areas  for 
universities  (U.S.  Fish  and  Wildlife 
Service  1993). 

Past  and  ongoing  studies  on  the  life 
history  and  habitat  requirements  of 
spotted  frog  in  Heber  Valley  include  the 
use  of  radio-tags,  PIT-tags,  and  general 
handling  of  individual  frogs.  However, 
there  have  been  no  documented  injiu'ies 
or  mortalities  due  to  research  related 
activities  [e.g.,  handling  stress). 
Although  these  actions  may  increase  the 
stress,  disease  risk,  and  mortality  in  this 
population,  these  studies  are  not  a 
significant  threat  with  the  operating 
protocols  and  procediu«s  to  limit 
potential  impacts  in  place. 

C.  Disease  orPredation 

Predation  by  introduced  species  is  a 
potential  threat  to  the  Wasatch  Front 
spotted  frog.  Most  spotted  frog  habitats 
in  Utah  were  not  historically  inhabited 
by  predatory  fish  species  (Sigler  and 
Miller  1963).  Today,  a  variety  of 
introduced  fishes,  including  largemouth 
bass,  rainbow  trout,  brown  trout,  brook 
trout,  common  carp,  mosquitofish,  and 
rainwater  killifish  have  become 
established  in  spotted  frog  habitats  on 
the  Wasatch  Front.  The  potential  threat 
appears  highest  from  mosquitofish  due 
to  its  affinity  for  the  same  systems  as  the 
spotted  frog. 

The  mosquitofish  [Gambusia  affinis) 
is  a  small  fish  native  to  the  eastern  and 
southeastern  United  States.  This  species 
has  been  stocked  throughout  the  world 
as  a  means  of  biological  control  for 
mosquitos  (Sigler  and  Sigler  1996). 
Mosquito  abatement  districts  have 
extensively  stocked  mosquitofish 
throughout  various  aquatic  habitats  in 
Utah  including  wetlands  that  have 


current  or  historic  populations  of 
spotted  frog.  Mosquitofish  may  be 
illegally  transferred  to  new  habitats  by 
the  general  public  or  inadvertently 
transferred  during  relocation  and 
reintroduction  efforts  for  other  aquatic 
species.  Once  introduced,  mosquitofish 
can  migrate  to  adjacent  habitats. 

Mosquitofish  pose  a  potential  threat 
to  spotted  frogs  because  of  their  known 
aggressive  predation  on  eggs  and  young 
of  fishes  and  amphibians  (Grubb  1972, 
Sigler  and  Sigler  1987).  Mosquitofish 
are  suspected  to  prey  preferentially  on 
amphibian  larvae  in  the  presence  of 
other  potential  prey  items  (Goodsell  and 
Kats  1999).  Spotted  frogs  may  be 
particularly  susceptible  to  predation  by 
mosquitofish  because  the  frogs  emerge 
from  the  egg  at  a  very  small  size  of  8- 
10  millimeters  (Morris  and  Tanner 
1969).  Studies  of  the  California  red- 
legged  frog  (Rana  aurora  draytonii] 
showed  that  tadpoles  of  all  sizes  may  be 
susceptible  to  mosquitofish  predation; 
they  found  that  mosquitofish  were 
effective  predators  on  tadpoles  and 
could  injure  or  kill  tadpoles  larger  than 
themselves  (Coiutenay  and  Meffe  1989). 
Spotted  frog  larvae  are  imable  to  swim 
for  a  few  days  after  hatching,  thus 
inhibiting  their  ability  to  actively  avoid 
predation  (Morris  and  Taimer  1969). 
Mosquitofish  have  been  observed 
preying  on  recently  emerged  spotted 
frog  tadpoles  in  populations  on  the 
Wasatch  Front  (Ross  et  al.  1993;  Chris 
Keleher,  CUWCD,  pers.  comm.). 

Raccoons  expanded  their  range  into 
Utah  over  the  past  25  years  (Wilson  and 
Balcomb  2001).  Raccoon  predation  has 
been  documented  in  the  Heber  Valley 
(K.  Wilson,  UDWR,  pers.  comm.). 
Although  they  are  amphibian  predators, 
the  level  of  threat  to  the  Wasatch  Front 
spotted  frog  has  not  been  determined. 
Bullfrogs,  another  nonnative  predator, 
also  are  expanding  their  range  into  the 
Wasatch  Front,  but  have  not  been 
docizmented  in  any  spotted  frog 
populations. 

To  date,  no  spotted  frog  extirpations 
have  been  attributed  to  the  presence  of 
nonnative  species.  Population-level 


effects  (i.e.,  popiilation  declines  due  to 
predation)  by  mosquitofish,  and  other 
predators,  have  not  been  observed  on 
the  Wasatch  Front  (K.  Wilson  pers. 
comm.).  Available  information  suggests 
that  spotted  frogs  are  persisting  with  the 
presence  of  nonnative  species.  Based  on 
numbers  of  breeding  sites  and  egg 
masses,  extant  spotted  frog  populations 
are  stable  to  increasing. 

Habitat  protection  and  research  efforts 
are  continuing  to  explore  control 
methodologies  in  the  event  that 
nonnative  species  could  ultimately  • 
affect  spotted  frog  populations.  For 
example,  newly  created  and  restored 
habitats  at  Hefaier  Valley  and  Jordanelle/ 
Francis  are  being  designed  to  prevent 
nonnative  species  invasions.  Ongoing 
conservation  actions  at  all  occupied 
habitats  include  assessing  the  impacts  of 
nonnative  species  on  the  spotted  frog 
and  active  removal  in  some  cases.  For 
example,  a  mechanical  removal  effort 
targeting  nonnative  fish  species 
(primarily  mosquitofish)  has  been 
underway  since  1999.  Long-term 
reduction  of  mosquitofish  was  not 
achieved;  however,  the  documented 
temporary  reduction  has  important 
implications  toward  substantially 
reducing  mosquitofish  nimibers  during 
critical  life-stages  of  spotted  frog 
(recently  emerged  tadpoles)  and 
allowing  better  recruitment  of  spotted 
frog  to  adult  life-stages  (UDWR, 
impubl.data).  Given  the  known  level  of 
impact  and  the  above-described 
conservation  actions  and  protocols, 
predation  by  nonnative  species  does  not 
threaten  the  persistence  of  Wasatch 
Front  spotted  frog  populations. 

Disease 

Chytrid  fungus  was  recently 
discovered  in  the  Heber  Valley 
population  of  the  spotted  frog  (Green 
and  Converse  2002,  Green  and  Sohn 
2002).  Chytrid  fungus  has  been 
implicated  in  precipitous  declines  of 
amphibian  species  worldwide  (Berger  et 
al.  1998,  Longcore  et  al.  1999,  Fellers  et 
al.  2001,  NWHC  2001).  However,  its  role 
in  the  larger  picture  of  frog  population 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Proposed  Rules 


55763 


dynamics,  and  more  importantly,  its 
implications  for  the  spotted  frog 
remains  undefined.  In  fact,  questions 
remain  regarding  the  actual  infection 
rate  of  chytrid  in  wild  populations 
(Sredl  2000).  Some  researchers  now 
speculate  that  the  distribution  and 
infection  rate  of  chytrid  may  reflect 
more  the  extent  to  which  biologists  have 
tested  for  it  as  much  as  it  reflects  the 
actual  distribution  of  infection  (Fellers 
et  al.  2001).  Chytirid  fungus  may 
naturally  occur  in.many  amphibian 
populations  that  are  only  affected  when 
other  stressors  or  environmental  factors 
interact  synergistically  to  increase  the 
virulence  of  the  disease  or  compromise 
amphibian  immune  systems  (Carey  et 
al.  1999.  Lips  1999).  Some  frog 
populations  are  known  to  have 
coexisted  with  chytrid  fungus  for 
decades  (USFWS  2002). 

Some  researchers  speculate  that  the 
spotted  frog  may  exhibit  a  resistance 
(David  Green  pers.  conun.  2002)  or 
adapt  (Green  and  Converse  2002,  Green 
and  Sohn  2002)  to  chytrid  infection. 
Evidence  suggests  that  amphibians 
infected  with  chytrid  frequently  die  of 
dehydration  because  alteration  of  the 
skin  inhibits  their  ability  to  absorb 
water.  This  is  especially  true  in  toads 
which,  as  opposed  to  frogs,  have  a 
limited  area  of  skin  over  which  to 
uptake  water  (i.e.,  the  pelvic  patch); 
chytrid  die-offs  have  been  seen  much 
less  frequently  in  more  aquatic 
amphibians,  such  as  salamanders. 
Researchers  hypothesize  that  frogs  avoid 
death  by  dehydration  from  chytrid 
infection  because  they  more  freely 
exchange  water  though  skin  over  a  large 
portion  of  their  body.  In  this  sense, 
spotted  frogs,  because  they  are  highly 
aquatic  in  nature,  may  exhibit  a  similar 
"resistance"  to  chytrid  infection  (David 
Green  pers.  comm.  2002).  The  infected 
Heber  Valley  frogs  exhibited  a  limited 
infection  with  chytrid  present  only  on 
the  toes;  these  individuals  appeared  to 
control  and  adapt  to  their  chytrid 
infections  (Green  and  Converse  2002, 
Green  and  Sohn  2002).  The  chytrid 
researchers  believe  that  low-stress 
conditions  in  the  laboratory  may  have 
allowed  these  spotted  frogs  to  persist 
long  after  infection  was  detected. 

Tlie  Heber  Valley  population  is  the 
largest  and  most  protected  spotted  frog 
population  on  the  Wasatch  Front. 
Habitat  protection  and  conservation 
efforts  have  minimized  or  removed 
potential  threats  such  as  urbanization, 
predation,  and  water  depletion  as 
stressors  from  this  population.  Based  on 
available  information,  the  Heber  Valley 
frogs  are  less  likely  to  incur  large-scale 
die-offs  and  are  more  likely  to  coexist 
with  chytrid  fungus  in  this  low-stress 


enviroiunent.  To  prevent  the  potential 
for  further  spread  of  chytrid  and  other 
potential  disease  risks  for  spotted  frogs, 
the  UDWR  has  implemented  strict 
disease  protocols  for  managers  and 
researchers  working  with  spotted  frog 
and  other  aquatic  species  in  Utah. 
Implementation  of  these  procedures  is 
expected  to  greatly  decrease  the 
potential  for  chytrid  to  spread  to  other 
spotted  frog  populations.  However,  all 
Wasatch  Front  spotted  frog  populations 
will  be  closely  monitored  to  identifv' 
any  potential  effects  of  chytrid. 

Our  current  understanding  and  the 
relatively  low  level  of  known  infection 
of  chytrid  fungus  provides  a  measure  of 
assurance  that  the  current  infection  will 
not  put  the  spotted  frog  in  danger  of 
extinction.  To  ensure  the  accuracy  of 
this  analysis,  efforts  will  be  made  to 
continue  to  document  and  control  the 
spread  of  chytrid  fungus. 

D.  The  Inadequacy  of  Existing 
Regulatory  Mechanisms 

Regulatory  mechanisms  did  not  halt 
the  historical  decline  of  the  spotted  frog 
along  the  Wasatch  Front.  However, 
historically,  this  was  largely  due  to  a 
lack  of  knowledge  regarding  the 
declining  status  of  the  spotted  frog. 
Begiiming  in  the  mid-1990s, 
conservation  of  the  spotted  frog  became 
a  focus  of  many  State  and  Federal 
agency  efforts,  resulting  with 
implementation  of  the  interagency 
Conservation  Agreement  and  long-term 
protection  for  extant  spotted  frog 
populations.  Importantly,  the  extant 
populations  cU'e  now  largely  protected 
from  imminent  threats  and  there  are 
ongoing  conservation  actions  aimed  at 
providing  long-term  protection  for 
unoccupied  habitats. 

Existing  regulatory  mechanisms  that 
also  may  provide  protection  for  spotted 
frogs  and  their  habitats  include — (1) 
State  laws,  (2)  National  Environmental 
Policy  Act,  and  (3)  section  404  of  the 
Clean  Water  Act.  These  laws  provide 
additional  protection  and  awareness 
above  and  beyond  completed  and 
ongoing  conservation  efforts. 

State  Regulations 

The  spotted  frog  is  currently 
designated  as  a  sensitive  species  in  the 
State  of  Utah  and  is  managed  under  a 
Conservation  Agreement.  State  of  Utah 
Rule  657-3  regulates  the  collection, 
importation,  and  possession  of  spotted 
frogs.  The  State  of  Utah  Fish  Stocking 
and  Transfer  Procedures  (Policy  # 
W2ADM-1)  protects  the  spotted  frog 
and  other  sensitive  species  in  Utah  by 
preventing  the  stocking  of  nonnative 
and  other  potentially  harmful  species  in 
spotted  frog  habitats,  and  outlining 


protocols  to  decrease  potential 
transmission  of  harmful  pathogens  to 
spotted  frog  populations. 

National  Environmental  Policy  Act 

The  National  Environmental  Policy 
Act  (NEPA)  requires  Federal  agencies  to 
describe  a  proposed  action,  consider 
alternatives,  identify',  and  disclose 
potential  environmental  impacts  of  each 
alternative,  and  involve  the  public  in 
the  decision-making  process.  Federal 
agencies  are  not  required  to  select  the 
alternative  having  the  least  significant 
environmental  impacts,  but 
environmental  impacts,  including  those 
to  wetlands  and  wildlife,  are  included 
as  part  of  the  public  review  process  and 
NEPA  analysis. 

The  NEPA  can  be  an  effective 
mechanism  in  the  conservation  of  the 
spotted  frog  where  a  Federal  nexus 
exists,  and  agencies  are  actively 
involved  in  spotted  frog  conservation: 
i.e.,  the  Conservation  Agreement 
provides  a  mechanism  for  coordination 
and  awareness  in  this  regard.  Land  u.sp 
and  activities  on  private  lands  which 
includes  more  than  half  of  the  spotted 
frog  populations  are  not  required  to 
comply  with  NEPA.  Many  large-scale 
land  activities  and  water  development 
projects  occurred  before  there  was  a 
local  awareness  about  the  historically 
declining  status  of  the  spotted  frog. 
However,  most  Federal  agencies  with 
interest  or  planned  actions  that  might 
affect  spotted  frog  are  currently 
signatories  to  the  Conservation 
Agreement.  Although  their  involvement 
in  and  of  itself  does  not  legally  bind  the 
signatories  to  specific  actions  under 
NEPA,  since  the  inception  of  the 
agreement  these  agencies  have  included 
spotted  frog  impacts  and  conser\'ation 
as  part  of  NEPA  compliance. 

Clean  Water  Act  Section  404 

Section  404  of  the  Clean  Water  Act. 
administered  by  the  Environmental 
Protection  Agency  and  the  Army  Corps 
of  Engineers,  is  the  priman'  Federal  law 
that  potentially  provides  protection  for 
the  spotted  frog  by  regulating  fill  to 
wetlands  and  other  aquatic  habitats 
determined  to  be  "jurisdictional."  in 
part  through  proximity  to  surface  water 
connections.  The  types  of  wetland 
impacts  addressed  by  section  404 
include: 

(1)  Actions  that  impact  jurisdictional 
wetlands  defined  as  "waters  of  the 
United  States."  33  U.S.C.  §  1363(7): 

(2)  Discharge  of  dredged  or  fill 
material  into  waters  of  the  United 
States;  and 

(3)  Limited  activities  in  upland 
habitats  that  may  have  indirect  impacts 
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to  adjacent  wetlands  where  fill  is 
permitted. 

Recent  court  decisions  [National 
Mining  Association  v.  U.S.  Army  Corps 
of  Engineers  145  F.3d-1399  (D.C.  Cir. 
1998)  (overturning  the  Tulloch  Rule); 
Solid  Waste  Agency  of  Northern  Cook 
County  V.  United  States  Army  Corps  of 
Engineers  531  U.S.  159  (2001) 
(narrowing  the  definition  of  waters  of 
the  United  States))  have  recently 
reduced  the  authority  of  section  404  to 
protect  wetland  habitats. 

Because  of  their  hydrologic 
cormection  to  navigable  waterways  (e.g., 
Provo  River,  San  Pitch  River),  the  Corps 
still  regulates  the  remaining  unprotected 
remnant  spotted  frog  wetland  areas  and 
large  areas  of  unoccupied  habitats.  The 
Service  maintains  an  important  advisory 
role  to  the  Corps  in  the  section  404 
permitting  process.  Because  of  questions 
concerning  the  success  of  spotted  frog 
translocations  and  spotted  frog  habitat 
creation,  receflt  discussions  with  the 
Corps  have  focused  on  using  habitat 
protection  (acquisitions,  easements)  and 
restoration  techniques  for  mitigation  of 
spotted  frog  habitats  where  necessary. 

Resource  agencies  have  been 
successful  at  incorporating  actions  and 
project  conditions  that  protect  and 
enhance  spotted  frog  habitat.  Ongoing 
efforts  include  the  protection  and 
restoration  of  spotted  frog  habitat  along 
the  upper  Provo  River  associated  with 
the  proposed  Victory  Ranch 
development  and  planned  acquisitions 
of  other  properties  along  the  Upper 
Provo  River.  In  addition,  ongoing 
negotiations  have  been  successful  in 
relocating  a  proposed  wastewater 
treatment  plant  in  the  San  Pitch  Valley 
near  Fairview  to  a  location  outside  of 
spotted  frog  habitat.  Furthermore,  the 
applicant  is  proposing  to  donate 
approximately  1.6  hectares  (4  acres)  of 
mixed  uplands  and  wetlands  for  a 
conservation  easement  for  spotted  frogs 
as  a  part  of  the  project. 


Some  areas  of  unoccupied  habitats 
may  be  considered  nonjurisdictional, 
i.e.,  not  subject  to  regulations  under 
section  404.  However,  a  large  portion  of 
remaining  unoccupied  habitats  are  not 
imminently  threatened,  and  some 
unoccupied  suitable  habitats,  like  those 
at  Utah  Lake  and  the  Weber  River,  are 
protected  in  perpetuity.  Unoccupied 
habitats  are  important  for  future 
reintroduction  and  range  expansion 
efforts  now  that  the  extant  populations 
are  stable.  Although  there  are  no 
documented  records  of  spotted  frogs  in 
these  areas,  Utah  Lake  and  the  Weber 
River  fall  within  its  historic  range  and 
provide  presumably  suitable  habitat. 

In  summary,  section  404  certainly 
does  not  provide  complete  protection 
for  the  spotted  frog  and  its  habitats. 
Historically,  regulatory  inadequacies 
likely  resulted  in  the  loss  of  large 
amounts  of  occupied  spotted  frog 
habitats.  Agencies  have  more  recently 
been  successful  in  working  with  local 
landowners  and  the  404  permitting 
process  to  protect  and  restore  spotted 
frog  populations  and  habitat.  The 
cooperative  environment  that  has 
resulted  from  the  Conservation 
Agreement  has  facilitated  efforts  to 
prioritize  the  spotted  frog  through  the 
section  404  permitting  process.  Because 
of  this  emphasis,  actions  that  could 
affect  occupied  spotted  frog  habitats  are 
more  thoroughly  evaluated  and  efforts 
are  made  to  avoid  or  minimize  potential 
impacts.  Therefore,  potential  regulatory 
inadequacies  do  not  threaten  the  long- 
term  persistence  of  the  Wasatch  Front 
spotted  frog. 

E.  Other  Natural  or  Manmade  Factqrs 
Affecting  its  Continued  Existence 

Drought  may  play  a  role  in  reducing 
reproduction  of  spotted  frogs  on  the 
Wasatch  Front.  Decreased  rain  and 
snowfall  can  dry  wetlands,  dessicate 
spotted  frog  egg  masses  and  larvae,  and 
reduce  survival  rates  of  subadults  and 


adults  (U.S.  Fish  and  Wildlife  Service 
2000).  The  combination  of  increased 
water  demands  and  natural  drought 
cycles  may  further  reduce  the  extent 
and  quality  of  spotted  frog  habitat  and 
the  size  of  the  remaining  populations  on 
the  Wasatch  Front. 

Contaminants  have  not  been 
specifically  implicated  in  the  decline  of 
any  spotted  frog  population  on  the 
Wasatch  Front.  However,  given  the 
prevalence  of  agriculture  and  urban 
development,  the  species  is  likely 
exposed  to  a  variety  of  toxins  from 
urban  and  agricultural  sources.  While 
the  sensitivity  of  this  species  is  largely 
unknown,  studies  of  similar  amphibian 
species  show  sublethal  and  lethal  effects 
at  the  population  level. 

These  factors  are  not  currently  known 
to  be  significant  threats  to  the  long-term 
persistence  of  the  Wasatch  Front  spotted 
frog. 

Conclusions  and  Findings 

Current  Status 

Currently,  there  are  seven  populations 
of  spotted  bog  included  in  the  Wasatch 
Front  DPS,  including  the  newly 
discovered  Vernon  population  in  the 
Rush  Valley  near  the  town  of  Vernon. 
Survey  efforts  since  1999  have  greatly 
expanded  the  known  range  of  most 
populations.  Most  notably, 
approximately  19  kilometers  (12  miles) 
of  occupied  spotted  frog  habitat  were 
discovered  in  the  upper  Provo  River 
corridor.  All  extant  populations,  with 
the  exception  of  the  very  small,  isolated 
Springville  Hatchery/T-Bone  Bottom 
population,  have  either  increased 
(documented  colonization  of 
unoccupied  newly  created  or  restored 
sites)  or  have  been  foimd  to  be  of  a 
larger  population  size  (additional 
occupied  sites  or  greater  density  of  sites 
foimd  within  known  population 
boundaries)  than  previously  thought 
(Table  3). 


Table  3.— Numbers  of  Documented  Breeding  Sites  in  Spotted  Frog  Populations  on  the  Wasatch  Front 


Population 

— f 

Year 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

Jofdanelle/Francis 

Heber  Valley  

14 
22 

3 
»      4 

2 
11 

14 

23 

3 

4 

2 

11 

14 

33 

3 

4 

2 

11 

14 

52 

3 

4 

2 

11 

14 

56 

3 

4 

2 

11 

23 

57 

3 

7 

4 

13 

23 

74 

3 

7 

4 

26 

33 

74 

3 

7 

4 

26 

48 
91 

Springville  Hatchery/T-Bone  Bottom 

3 

Burraston  Ponds/Mona  Springs  Complex  

HoUadav  Sorinas 

7 
4 

Fairview 

Vernon 

26 

1 

The  Springville/T-Bone  Bottom 
remains  the  most  vulnerable  to 
extirpation.  All  other  populations 


(Heber  Valley,  Jordanelle/Francis, 
Mona/Burraston,  Holladay,  and 
Fairview]  have  exhibited  stable  or 


increasing  egg-mass  trends  based  on  a 
review  of  almost  10  years  of  egg-mass 
number  data.  Populations,  however,  are 
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cyclic  and  exhibit  continuous,  natural 
high/low  fluctuations.  Population 
declines  are  not  imusual;  amphibian 
populations  are  naturally  dynamic,  and 
exhibit  sporadic  breeding  in  response  to 
environmental  stressors  (Duellmaim  and 
Trueb  1986). 

Population  fluctuations  (as  evidenced 
by  egg  mass  numbers)  have  occurred, 
but  have  been  attributed  to  natiu-al 


population  dynamics  resulting  largely 
from  climatic  conditions,  and  not  the 
result  of  changed  landscape  conditions. 
In  addition,  the  Vernon  population  was 
discovered  in  2002.  This  discovery  and 
that  of  an  additional  19  kilometers  (12 
miles)  of  occupied  habitat  along  the 
Provo  River  (Jordanelle/Francis 
population)  implies  that  additional 


populations  and  occupied  habitat  could 
yet  be  discovered. 

Based  on  this  recent  data,  extant 
populations  of  the  Wasatch  Front 
spotted  frog  DPS,  after  decades  of 
decline,  have  been  exhibiting  a  stable  to 
increasing  trend  in  the  most  recent  time 
period  examined  (from  1998  to  present; 
Table  4,  Table  5). 


Table  4. — Numbers  of  Egg  Masses  at  Documented  Breeding  Sites  in  Spotted  Frog  Populations  on  the 

Wasatch  Front 


Population 

Year 

1994 

1995 

1996 

1997 

1998 

1999 

2000 

2001 

2002 

Jordanelle/Francis 

Het>erVallev                     

92 

120 

7 
5 

24 

35 

79 

156 

(167) 

6 

66 

33 

34 

29 

323 

(473) 

0 

63 

29 

24 

21 

219 

(491) 

65 

148 

64 

24 

21 

176 

(372) 
87 
78 

122 

22 

20 

(63) 

206 

(438) 

44 

61(78) 

144 

(192) 

17 

(25) 

59 

(99) 
151 

(431) 
50 

111P 

(120) 
135 

(160) 
59 

(130) 

31  1 
(165)  ' 

123 

(418) 

25 

69 

(73) 

52 

(68) 

20  1 

(163) 

44 

(260) 

206 

Sorinaville  Hatcherv/T-Bone  Bottom 

(550) 
9 

Burraston  Ponds/Mona  Sorinos  Comolex 

41 

Holladav  Sorinas    

(41) 
27 

Fairview      

(27) 
•8 

Vemon 

(86) 
4 

(#)  =  egg  masses  at  original  breeding  site  +  egg  masses  at  recently  discovered  breeding  sites 

*  Three  of  1 1  sites  were  not  surveyed  because  access  was  mistakenly  denied  to  the  property.  This  situation  has  been  corrected  and  full  ac- 


cess  to  these  sites  has  been  restored. 


Table  5.— Summary  of  Spotted  Frog  Population  Trends 


Time  period 


Number  of 
populations 


Population  stability/size 


-f- 


-+- 


Pre-settlement 

EariytoMid  1900s 
Up  to  1993  

1995  to  1998  

1998  to  2002  


>18' 

18« 

9 

6 
7" 


No  data. 

Presumed  decreasing 
Documented  de- 
creased. 
Stable. 
Stable  to  increasing 


"Includes  documented  historic  and  current  populations.  Current  populations  are  assumed  to  have  been  present  histoncally. 
>>  Includes  recently  discovered  Vemon  population. 


The  recent  change  in  species  status 
and  trends  is  due  in  part  to  our 
increased  knowledge  of  the  species 
distribution  and  in  part  due  to  the 
success  of  already-completed 
conservation  efforts  that  have 
minimized  or  reduced  many  of  the 
imminent  threats  to  extant  populations. 
Although  not  all  actions  necessary  to 
alleviate  concerns  have  been  completed, 
completed  conservation  actions  have 
addressed  and  removed  or  sufficiently 
reduced  threats  and  the  risk  of 
extinction. 

The  development  and  implementation 
of  the  Conservation  Agreement 
represented  an  important  shift  in 
awareness  and  effort  for  conservation  of 
the  Wasatch  Front  spotted  frt>g.  Since 
the  initiation  of  the  Conservation 
Agreement  in  1997-1998  and  the 
subsequent  conservation  actions. 


monitoring  and  survey  data  has  shown 
that  populations  are  larger  than 
previously  thought. 

Conservation  actions  have  been 
successful  at  addressing  localized 
threats  to  the  species  at  the  extant 
population  areas.  For  example,  habitat 
protection  and  removal  of  grazing  at 
Mona  Springs  has  resulted  in  significant 
improvements  to  spotted  frog  habitat. 
Habitat  acquisitions  specific  for  existing 
spotted  frog  populations  have  occurred 
(e.g.,  Heber  Valley  and  Mona/Burraston) 
and  significant  acreages  of  unoccupied 
historic  habitat  have  been  purchased 
and  protected  (e.g.,  Utah  Lake  Wetland 
Preserve)  as  mitigation  for  prior  impacts 
to  aquatic  resoiut:es  associated  with  the 
Central  Utah  Project.  Funds  also  have 
been  allocated  for  research  into  the  life 
history,  habitat  requirements,  and 
genetics  of  the  spotted  frog. 


Specific  conservation  actions  and 
large-scale  land  acquisitions  have 
occiured  that  may  provide 
reintroduction  areas  for  spotted  frog 
range  expansion  efforts.  For  example, 
acquisition  of  the  Utah  Lake  Wetland 
Preserve  and  parcels  in  the  Weber  River 
drainage  to  provide  historical,  but 
currently  unoccupied  habitats. 

Population  Viability 

Of  the  extant  populations,  there  is  a 
range  of  ecological  size  and  function 
that  provides  a  level  of  diversity.  Some 
populations  occur  eilong  riparian 
wetland  corridors  while  others  occupy 
complex  spring  systems  in  the  valley 
floor.  Although  populations  are 
undoubtedly  smaller  than  they  were 
historically,  most  exhibit  stable  or 
increasing  trends.  The  Heber  Valley, 
Jordanelle/Francis,  Fairview,  and 
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possibly  the  Mona/Burraston  population 
are  large  enough  to  provide  some  small 
scale  metapopulation  function  (genetic 
and  demographic  buffer)  within 
individual  population  boundaries. 
Although  not  discrete  populations, 
these  locations  occur  over  a  geographic 
area  of  sufficient  size  and  habitat 
diversity  to  yield  localized  genetic 
interchange.  These  sub-population 
dynamics  provide  local  genetic  and 
demographic  buffer  for  the  overall 
population.  Other  populations  like  the 
Springville  and  Holladay  populations, 
provide  small,  isolated  genetic  and 
demographic  refuge  and  a  locally 
unique  ecological  function  to  the 
Wasatch  Front  DPS. 

There  is  no  specific  answer  in 
conservation  literature  as  to  the  nimiber 
of  populations  necessary  to  allow  long- 
term  persistence  of  a  species  in  a  natural 
evolutionary  trajectory.  For  amphibians, 
most  experts  agree  metapopulation 
dynamics  provide  a  critical  role  in 
population  stability.  In  the  absence  of 
large,  connected  metapopulations, 
multiple  spotted  frog  populations  of 
different  sizes  that  represent  a  range  of 
natural  ecological  function  can  provide 
a  reasonable  level  of  assurance  for  long- 
term  persistence  of  the  species.  Newly 
created  or  isolated  small  populations 
can  provide  demographic  and  genetic 
refuge  for  other  populations.  Larger, 
better  connected  populations  can 
prevent  loss  of  genetic  diversity  and 
prevent  detrimental  genetic  affects  that 
can  occur  in  small  populations. 

The  number  of  extant  populations  is 
one  factor  affecting  the  viability  of  a 
species.  The  greater  number  of 
populatiops  that  occur,  the  less  likely 
the  species  will  go  extinct.  This  also  can 
be  misleading.  One  large 
metapopulation  fragmented  into  two 
smaller  populations  by  human  impacts 
does  not  translate  into  a  greater  chance 
of  persistence.  Other  factors,  such  as 
population  size  (relative  density, 
abundance,  or  effective  size]  and 
stability  (protection  of  habitat,  stable  or 
increasing  trend  in  monitoring  data] 
must  be  considered  in  concert  with 
number  of  populations.  When  there  is  a 
positive  or  stable  trend  in  population 
size  and  numbers  and  a  reduction  in 
threats  due  to  completed  and  ongoing 
conservation  actions,  the  species  is 
likely  to  persist  into  the  future. 

Summary 

The  overall  level  of  threats  to  the 
long-term  persistence  of  the  Wasatch 
Front  spotted  frog  has  decreased  in 
recent  years,  particularly  since  1998. 
Although  most  of  the  human  activities 
that  contributed  to  these  threats  still 
occur  to  some  extent  throughout  the 


Wasatch  Front,  there  is  no  longer  the 
same  level  of  impacts  on  the  spotted 
frog  that  resulted  in  past  wide-spread 
habitat  destruction  and  the  loss  of 
spotted  frog  populations.  Much  of  the 
occupied  habitat  for  the  spotted  frog  is 
under  State  or  Federal  ownership  and 
ongoing  management  of  these  lands 
emphasizes  the  long-term  persistence  of 
the  spotted  frog.  This  is  not  to  say  that 
threats  have  been  eliminated.  Localized 
areas  continue  to  be  affected  by  specific 
problem  activities. 

However,  mechanisms  are  in  place 
through  Federal,  State,  and  local 
conservation  and  land-use  plans  to 
identify  these  activities,  correct  the 
problems,  and  protect  spotted  frog 
populations.  To  date,  these  actions  have 
been  successful  at  reducing  threats  to 
extant  populations,  largely  by  acquiring 
important  habitats  and  implementing 
management  actions  that  improve 
habitat  conditions.  Success  is  evidenced 
by  the  stable  to  improving  status  of  the 
spotted  frog  throughout  the  Wasatch 
Front  in  the  most  recent  time  period 
evaluated. 

Based  on  this  analysis  of  the  effects  of 
conservation  actions  already  in  place, 
the  trajectory  of  the  Wasatch  Front 
spotted  frog  status  continues  to  be 
towards  more  secure  populations, 
reduced  threats,  and  improved  habitat 
conditions.  Although  some  threats 
continue  and  may  increase,  most  threats 
have  been  or  are  being  addressed 
through  completed  or  ongoing  actions 
and  at  this  time  do  not  threaten  the 
long-term  persistence  of  the  spotted 
frog.  Our  analysis  of  the  five  factors 
under  section  4(a)(1),  individually  and 
collectively,  indicates  that  the  spotted 
frog  is  not  in  danger  of  extinction  or 
likely  to  become  in  danger  of  extinction 
in  the  foreseeable  future  throughout  all 
or  a  significant  portion  of  the  Wasatch 
Front.  Therefore,  the  Service  finds  that 
the  Wasatch  Front  spotted  frog  is  "not 
warranted"  for  listing  under  the  Act.  If 
new  information  indicating  that  the 
level  of  threats  have  become  more 
severe  or  the  status  of  the  spotted  frog 
or  its  habitat  degenerates  in  the  future, 
the  status  of  the  spotted  frog  will  be 
reevaluated. 

Recommendations  for  the  Future 

Following  historical  habitat  and 
population  losses,  the  current 
populations  are  stable  to  improving  and 
most  are  protected  to  a  large  degree  from 
ongoing  direct  habitat  loss,  due  to 
already  completed  conservation  actions. 
Further  habitat  acquisitions  and 
protections  are  in  progress  for  the 
Jordanelle/Francis,  Heber  Valley,  Mona/ 
Burraston,  and  Fairview  populations. 
Current  ventures  are  focused  on 


acquiring  habitat  easements  along 
approximately  9.7  kilometers  (6  miles) 
above  Jordanelle  Dam,  including 
occupied  and  suitable  spotted  frog 
habitats.  Easements  are  currently  being 
pursued  with  7  Fairview  landowners  to 
protect  approximately  162  hectares  (400 
acres)  of  occupied  spotted  frog  habitat 
and  migration  corridors  from  potential 
water  and  residential  development.  The 
remaining  15  percent  of  the  Provo  River 
corridor  in  the  Heber  Valley  is  projected 
to  be  purchased  and  protected  by  2004. 
In  the  Mona/Burraston  population,  fee- 
title  purchase  or  conservation  easements 
are  currently  being  negotiated  for  7.9 
hectares  (19.5  acres)  which  would  allow 
for  protection  of  all  spring  and  potential 
spotted  frog  habitat  on  this  site. 

Completion  of  habitat  protection 
activities  which  have  resulted  in  a 
reduction  of  threats  to  the  extant 
populations  allows  conservation  efforts 
to  now  focus  on  population  expansion 
into  historic,  imoccupied  habitats. 
Habitat  protection  and  reintroduction  of 
frogs  into  suitable,  imoccupied  habitats 
will  further  improve  the  long-term 
status  of  the  species  along  the  Wasatch 
Front.  For  example,  recent  habitat 
acquisitions  that  also  will  benefit  the 
spotted  frog  include  5,544  hectares 
(13,700  acres)  at  Utah  Lake  and  3.2 
kilometers  (2  miles)  along  the  upper 
Weber  River. 

Therefore,  the  focus  of  spotted  frog 
conservation  efforts  can  reasonably  shift 
to  acquisition  of  additional  occupied 
and  imoccupied,  suitable  habitats  and 
range  expansion  efforts,  including: 

(1)  Land  protection  mechanisms,  such 
as  conservation  easements  and  fee-title 
acquisitions  generally  provide  the  most 
long-term  benefits  for  sensitive  species. 
Voluntary  conservation  actions  on 
parcels  of  private  land  may  provide  site- 
specific  benefits  to  the  frog.  Future 
conservation  should  continue  to  focus 
on  land  acquisition  and  easements  that 
include  buffer  zones  sufficient  to 
minimize  direct  and  indirect  impacts 
from  land  use  as  well  as  protection  and 
maintenance  of  dispersal  or  migration 
corridors.  Furthermore,  steps  should  be 
taken  to  protect  water  sources  (i.e.,  Juab 
Valley)  where  potential  threats  are 
identified. 

(2)  Although  there  is  no  specific 
number  of  populations  necessary  to 
prevent  extinction,  reintroduced 
populations  provide  ecological 
redimdancy  in  ecological  function  and 
genetic  and  demographic  stochasticity, 
There  are  several  habitats  already 
identified  which  may  provide  suitable 
reintroduction  sites.  Future 
conservation  should  include 
reestablishment  of  spotted  frog 
populations,  and  associated  research 
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and  land  management  necessary  to    . 
maintain  new  populations  in:  (1)  Areas 
where  populations  previously  occurred 
if  suitable  habitat  remains  and  (2)  other 
suitable  habitat  >Arithin  the  natural  range 
of  the  species. 

(3)  Some  Wasatch  Front  spotted  frog 
populations  are  notably  small  in  size 
and  vulnerable  to  risks  of  detrimental 
genetic  processes  (inbreeding,  loss  of 
genetic  diversity)  and  demographic 
imcertainty.  Springville  Hatchery /T- 
Bone  Bottom  population  is  particularly 
vulnerable  based  on  its  current  size  and 
decreasing  trend.  Actions  should  be 
taken  to  augment  or  through  some  other 
process,  increase  the  size  of  this 
population.  Furthermore,  the  current 
trend  should  be  evaluated  to  determine 
if  specific  land  or  water  use  activities 
are  exacerbating  the  decrease.  If  specific 
threats  are  identified,  priority  should  be 
placed  on  reducing  these  threats  such 
that  the  population  would  remain 
seciue  into  the  future. 
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Bering  Sea  Stocic  of  Bowrtiead  Whales 
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ACTION:  Notice  of  determination. 

SUMMARY:  NMFS  received  a  petition  on 
February  22,  2000,  requesting  that 


portions  of  the  U.S.  Beaufort  and 
Chukchi  Seas  be  designated  as  critical 
habitat  for  the  Western  Arctic  stock 
(which  is  also  referred  to  as  the  Bering- 
Chukchi-Beaufort  stock,  among  other 
names)  of  bowhead  whales,  Balaena 
mysticetus,  imder  the  Endangered 
Species  Act  (ESA).  Under  the  ESA,  the 
designation  of  critical  habitat  for  species 
listed  prior  to  1978  is  discretionary. 
NMFS  is  not  proposing  designation  of 
critical  habitat  for  this  population  of 
bowhead  whales  for  the  following 
reasons:  (1)  the  decline  and  reason  for 
listing  the  species  was  overexploitation 
by  commercial  whaling,  and  habitat 
issues  were  not  a  factor  in  the  decline; 
(2)  there  is  no  indication  that  habitat 
degradation  is  having  any  negative 
impact  on  the  increasing  population  in 
the  present;  (3)  the  population  is 
abundant  and  increasing;  and  (4) 
existing  laws  and  practices  adequately 
protect  the  species  and  its  habitat. 
ADDRESSES:  Requests  for  copies  of  this 
determination  should  be  addressed  to 
the  Chief,  Marine  Mammal  Division, 
Office  of  Protected  Resources,  NMFS, 
1315  East-West  Highway,  Silver  Spring, 
MD  20910. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bradley  Smith,  Alaska  Regional  Office, 
NMFS,  Anchorage,  Alaska,  (907)  271- 
5006;  Michael  Payne,  Alaska  Regional 
Office,  NMFS,  Juneau,  AK,  (907)  586- 
7236,  or  Thomas  Eagle,  Office  of 
Protected  Resources,  NMFS,  Silver 
Spring,  MD,  (301)  713-2322,  ext.  105. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

Listing  Under  the  ESA:  Bowhead 
whales  were  listed  as  endangered  under 
the  Endangered  Species  Conservation 
Act,  the  predecessor  to  the  ESA,  on  June 
2,  1970  (35  FR  8495;  codified  at  50  CFR 
17.11).  The  species  was  then  listed  as 
endangered  under  the  ESA  in  1973.  The 
principal  cause  of  the  decline  of 
bowhead  whales,  which  prompted  its 
listing,  was  commercial  whaling. 
Factors  related  to  habitat  have  not  been 
identified  as  a  factor  in  the  decline  of 
the  species.  Critical  habitat  has  not  been 
designated  previously  for  bowhead 
whales. 

Status  and  Distribution:  Five  stocks  of 
bowhead  whales  occur  in  Arctic  and 
subarctic  waters  of  the  northern 
hemisphere.  The  Western  Arctic  stock 
of  bowhead  whales  is  the  largest  of 
these  stocks,  and  occurs  in  the  Bering, 
Chukchi,  and  Beaufort  Seas.  This  stock 
was  reduced  by  commercial  whaling  in 
the  late  19th  and  early  20th  centuries 
from  an  estimated  original  population 
size  of  10,400-23,000  whales  to  only 
severd  thousand  .whales  by  1910.  The 


best  available  population  estimate  for 
this  stock  is  8,200  animals  and  is  based 
upon  a  survey  in  1996.  The  annual  rate 
of  population  increase  is  estimated  to  be 
3.2  percent.  A  comprehensive  survey  of 
the  Western  Arctic  stock  of  bowhead 
whales  was  conducted  in  the  spring  of 
2001  near  Barrow.  AK.  While  the 
analyses  from  this  survey  are  not  yet 
completed,  preliminary  information 
indicates  that  their  abundance  has 
continued  to  increase. 

Bowhead  whales  are  seasonal 
residents  in  the  Chukchi  and  Beaufort 
Seas.  The  sununer  habitat  for  this  stock 
occurs  primarily  in  Canadian  waters  off 
the  Mckenzie  River  Delta.  They  migrate 
from  west  to  east  in  spring,  and  return 
in  fall.  Most  of  the  stock  is  believed  to 
winter  in  the  central  and  western  Bering 
Sea  along  the  ice  front  and  in  irregular 
areas  of  open  water  within  the  ice  called 
polynyas. 

Mating  is  believed  to  take  place  in  late 
winter  and  spring,  perhaps  continuing 
through  the  spring  migration.  Each  year 
calving  occurs  as  early  as  March  and  as 
late  as  August;  however,  most  calving 
occurs  from  April  through  early  June 
during  the  period  of  migration. 

Bowhead  whales  feed  almost 
exclusively  on  zooplankton.  Bowhead 
whales  feed  in  summer  in  the  Canadian 
Beaufort  Sea  and  the  Amundsen  Gulf 
area.  Foraging  also  occurs  during  the  fall 
migration  throughout  the  Alaskan 
Beaufort  Sea.  Feeding  locations  may 
vary  between  years.  The  majority  of 
whales  harvested  during  fall  at  Barrow. 
AK.  have  food  in  their  stomachs.  In 
September  1998  bowhead  whales  were 
observed  feeding  along  the  Alaskan 
coastline  near  and  east  of  Kaktovik. 
Most  bowhead  whales  harvested  at 
Kaktovik  have  food  in  their  stomachs. 
Studies  in  the  eastern  Beaufort  Sea 
indicate  that  whales  also  forage  over  the 
inner  continental  shelf.  Local 
knowledge  has  also  shown  that  the 
waters  around  the  barrier  islands  along 
the  Beaufort  Sea  coast  are  an  important 
foraging  area  for  bowhead  whales. 
Several  sources  of  man-induced 
activities  impact,  or  may  impact, 
bowhead  whale  populations.  Bowhead 
whales  are  harvested  by  Alaskan 
Natives  in  the  Beaufort.  Bering,  and 
Chukchi  Seas.  Annual  subsistence  take 
levels  averaged  37  whales  per  year  from 
1990-2000.  In  addition  to  the 
subsistence  harvest,  other  human 
activities  may  contribute  to  the  total 
mortality.  Conmiercial  fishing  occurs  in 
the  Bering  Sea  and  elsewhere 
throughout  the  range  of  this  stock. 
Interactions  between  bowhead  whales 
and  fishing  gear  is  not  thought  to  be 
common,  however,  bowhead  whales 
with  ropes  caught  in  their  baleen  or 
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around  their  pedimcle,  and  with 
scarring  caused  by  rope  entanglement, 
have  been  reported  from  the  animals 
taken  in  the  subsistence  harvests.  The 
North  Slope  Borough  has  also 
documented  three  confirmed  ship  strike 
injuries  among  236  bowhead  whales 
taken  in  the  subsistence  hunts. 

Noise  in  the  marine  enviroiunent  is 
also  increasing  with  increased 
industrialization  of  the  Alaskan  Arctic, 
and  may  effect  these  whales  to  an 
unknown  degree.  However,  there  is 
insufficient  evidence  at  this  time  to 
indicate  any  c\imulative  or  long-term 
affect  on  bowhead  whales  as  a  result  of 
anthropogenic  noises  in  their  Arctic 
environment.  Further  NMFS  is  imaware 
of  any  evidence  that  habitat  alteration 
has  had  any  impact  on  the  recovery  of 
this  stock. 

The  Petition:  On  February  22,  2000. 
the  Center  for  Biological  Diversity  and 
the  Marine  Biodiversity  Protection 
Center  petitioned  NMFS  to  designate 
critical  habitat  for  the  Western  Arctic 
stock  of  bowhead  whales.  The  petition 
requested  that  the  designation  include 
waters  of  the  Chukchi  Sea  east  of  158 
degrees  W.  Long,  and  the  Beaufort  Sea 
between  Point  Barrow,  AK,  and  the 
Canadian  border,  from  mean  high  tide  to 
approximately  170km  offshore. 

Critical  habitat  is  defined  in  the  ESA 
(16  U.S.C.  1532(5))  as  the  specific  areas 
on  which  are  found  the  physical  or 
biological  features  (1)  essential  to  the 
conservation  of  the  species  and  (2) 
which  may  require  special  management 
considerations  or  protection.  The  1978 
amendments  to  the  ESA  established  the 
current  criteria  for  designating  critical 
habitat,  which  provide,  "Critical  habitat 
may  be  established  for  those  species 
now  listed  as  threatened  or  endangered 
species  for  which  no  critical  habitat  has 
heretofore  been  established..."  (16 
U.S.C.  1532(5)(B)).  Therefore, 
designating  critical  habitat  for  species 
listed  prior  to  1978  is  a  discretionary 
action  for  NMFS. 

Under  the  Administrative  Procedure 
Act,  5  U.S.C.  553(e)  provides,  "Each 
agency  shall  give  an  interested  person 
the  right  to  petition  for  the  issuance, 
amendment  or  repeal  of  a  rule."  NMFS 
regulations  in  50  CFR  424.14(d)  address 
petitions  to  designate  critical  habitat: 
"Upon  receiving  a  petition  to  designate 
critical  habitat...  the  Secretary  shall 
promptly  conduct  a  review  in 
accordance  with  the  Administrative 
Procedure  Act  (5  U.S.C.  553)  and 
applicable  Departmental  regulations  and 
take  appropriate  action."  NMFS  found 
that  the  petition  contained  substantial 
scientific  information  indicating  that  the 
petitioned  action  may  be  warranted  and 


published  a  notice  requesting  comments 
on  May  22,  2001  (66  FR  28141). 

Response  to  Comments 

NMFS  received  comments  from  the 
following  organizations  during  the  90 
day  comment  period:  British  Petroleum 
Exploration-Alaska,  the  Alaska  Eskimo 
Whaling  Commission  (AEWC),  the 
Inupiat  Commimity  of  the  Arctic  Slope, 
LGL  Ltd.  Environmental  Research 
Associated,  the  Alaska  Oil  and  Gas 
Association,  Phillips  Petroleiun- Alaska, 
Incorporated,  the  Minerals  Management 
Service  (MMS),  and  the  Center  for 
Biological  Diversity.  NMFS  also 
received  conunents  on  the  petition  from 
several  individuals.  Following  is  a 
summary  of  the  comments  received  and 
NMFS'  response. 

Comment  1:  Several  commenters 
suggested  that  the  petitioned  action  is 
not  warranted  for  the  following  reasons: 
The  U.S.  Beaufort  Sea  is  no  more 
important  to  the  bowhead  whale  than 
other  areas  throughout  its  range;  the 
Bering/Chukchi  stock  of  bowhead 
whales  is  large  and  increasing  in 
number;  loss  of  habitat  is  neither 
contributing  to  any  decline  in  the 
bowhead  whale  population  nor  limiting 
their  recovery;  and  existing  regulations 
and  management  agreements  provide 
adequate  protection  for  this  habitat. 

Other  comments  emphasized  the 
growing  abundance  of  the  stock,  the 
lack  of  impact  to  the  whales  or  their 
habitat  from  development,  and  the 
significant  array  of  existing  laws  and 
regulations  which  already  protect  the 
bowhead  whale  and  its  habitat.  They 
also  said  that  any  benefits  to  the 
bowhead  by  designation  of  critical 
habitat  would  be  outweighed  by 
economic  costs. 

Response:  Few  data  exist  describing 
the  distribution  and  behavior  of 
bowhead  whales  outside  the  Beaufort 
Sea.  It  is  known  that  bowhead  whales 
migrate  each  fall  into  Bering  Sea  waters 
of  the  U.S.  and  off  the  Kamchatka 
Peninsula.  They  are  presumed  to  winter 
in  the  Bering  Sea  near  the  ice  edge  and 
within  polynyas  around  St.  Lawrence 
Island.  The  foraging  habitat  of  bowhead 
whales  appears  to  be  highly  dynamic, 
following  changes  in  species 
composition  of  prey  and  oceanography. 
Feeding  is  known  to  be  the  principal 
activity  of  bowhead  whales  in  the 
Canadian  Beaufort  Sea  off  the  McKenzie 
River  Delta,  and  bowheads  continue  to 
feed  during  their  fall  migration  into  the 
U.S.  Beaufort,  as  well  as  during  the 
spring  migration.  Inupiat  Eskimos  have 
regularly  reported  whale  feeding 
behavior  in  the  U.S.  Beaufort  Sea.  The 
relative  importance  of  foraging  habitat 
within  the  U.S.  Bering  Sea  to  the 


bowhead  whale  is  difficult  to  assess. 
Stable-isotope  research  has  indicated 
that  the  Bering  Sea  provides  a 
substantial  portion  of  the  annual  food 
requirements  for  these  animals.  Feeding 
behavior  has  been  observed  also  among 
bowhead  whales  seen  off  the  Siberian 
coast  in  late  fall. 

Breeding  locations  and  periods  are 
not  precisely  known,  but  are  most  likely 
to  occuir  within  the  Bering  Sea  in  winter 
or  during  spring  migrations  into  the 
Chukchi  and  Beaufort  Seas.  Calving  is 
likely  to  occur  in  the  months  of  April, 
May,  and  June.  This  period  also 
coincides  with  the  spring  migration. 

The  loss  or  degradation  of  nabitat 
does  not  appear  to  be  limiting  the 
population  growth  of  bowhead  whales 
at  this  time.  The  Beaufort  Sea  contains 
large  tracts  of  valuable  mineral 
resoiUY:es,  particularly  oil  and  gas 
deposits  and,  as  a  result,  it  has  been 
extensively  explored  for  the  presence  of 
oil  and  gas  during  the  past  few  decades. 
Both  the  State  of  Alaska  and  the  U.S. 
Department  of  the  Interior  are 
conducting  lease  sales  in  the  Beaufort 
Sea.  The  Northstar  Project  began 
production  in  2000  and  is  the  first 
offshore  oil  production  facility  in  the 
Beaufort  Sea.  A  second  major  offshore 
production  facility,  Liberty,  will  be 
developed  in  2003.  Oil  and  gas 
exploration  activities  (seismic  siuveys 
and  drilling)  also  occur  in  the  Beaufort 
Sea. 

The  National  Outer  Continental  Shelf 
leasing  program  of  the  MMS  will  occur 
in  only  two  areas  during  the  5-year 
plaiming  period  2003-2007,  the  Gulf  of 
Mexico  and  Alaska  (including  the  U.S. 
Beaufort  Sea).  The  occurrence  of  the 
bowhead  whale  and  the  intensive 
exploratory  and  developmental 
activities  of  the  oil  and  gas  industry  that 
occur  in  the  habitat  of  the  whale  has 
generated  significant  amounts  of 
attention  for  many  years  at  every 
governmental  level.  Noise  in  the  marine 
enviroiunent  is  a  major  habitat  issue 
with  respect  to  offshore  development 
and  bowhead  whales,  arid  certain  noise 
sources  have  been  shown  to  cause 
behavioral  changes  in  individual 
whales.  Current  trends  in  this  industry 
have  been  to  further  minimize  or 
eliminate  the  introduction  of  any 
pollutants  into  the  Beaufort  Sea. 
Protective  measiues  such  as  spill 
contingency  plans  and  prevention 
measures,  wastewater  treatment,  shore- 
based  disposal  of  garbage  and  drill 
cuttings,  and  re-injection  of  drilling 
muds  and  production  waters  have  been 
implemented  to  protect  the 
environment. 

There  has  been  an  increase  in  the 
imderwater  noise  levels  in  the  Beaufort 


Sea  as  a  result  of  activities  such  as 
shipping,  ice-breaking,  dredging, 
construction,  drilling,  and  geophysical 
exploration  (seismic).  Monitoring 
studies  in  the  nearshore  Beaufort  Sea 
diuing  1996-1998  demonstrated  that 
nearly  all  bowhead  whales  avoid  an  area 
within  20  km  of  an  active  seismic 
source  and  avoidance  or  deflection  by 
bowhead  whales  may  begin  at  distances 
up  to  35  km  from  the  noise  source. 
Although  NMFS  is  aware  that  increases 
in  the  levels  of  noise  may  potentially 
have  an  adverse  impact  on  bowhead 
whales,  NMFS  is  imaware  of  any 
evidence  that  noise  has  altered  the 
habitat  to  the  point  that  it  has  had  any 
significant  impact  on  the  recovery  of 
this  population. 

Comment  2:  One  of  the  commenters 
stated  that  an  assessment  of  economic 
impacts  should  be  incorporated  into  oiur 
response  to  the  petition. 

Response:  The  ESA  requires  that, 
when  designating  an  area  as  critical 
habitat,  the  Secretary  of  Commerce  shall 
consider  the  probable  economic  and 
other  impacts  of  the  designation  upon 
proposed  or  ongoing  activities  and  may 
exclude  areas  from  the  designation 
based  on  the  analysis.  Because  NMFS  is 
not  proposing  to  designate  critical 
habitat.  NMFS  is  not  required  to 
conduct  an  analysis  of  the  economic 
impacts. 

Comment  3:  One  of  the  commenters 
stated  that  a  National  Environmental 
Policy  Act  (NEPA)  document  (e.g.  an 
Environmental  Assessment  or  an 
Environmental  Impact  Statement)  is 
necessary  to  document  and  assess  those 
impacts  not  otherwise  accounted  for  in 
the  ESA  process  of  designating  critical 
habitat. 

Response:  NMFS  is  not  proposing  to 
designate  critical  habitat  at  this  time; 
therefore.  NMFS  will  not  be  preparing  a 
NEPA  dociunent. 

Comment  4:  Another  commenter  also 
stated  that  the  designation  of  the 
Beaufort  Sea  as  critical  habitat  for 
bowhead  whales  is  not  warranted 
because  courts  have  found  that  NMFS  is 
not  required  to  designate  critical  habitat 
for  species  listed  under  the  ESA  prior  .to 
1978.  and  that  NMFS  should  avoid 
tmnecessary  or  duplicative  regulations. 
The  commenter  noted  that  this 
population  of  bowhead  whales  is 
increasing  in  munbers  despite 
subsistence  harvest  removals,  and  there 
is  no  evidence  that  efforts  to  conserve 
the  population  has  been  affected  by  a 
loss  or  degradation  of  habitat. 

Response:  NMFS  agrees  with  the 
commenter's  statement  that  he  number 
of  bowhead  whales  is  increasing.  The 
current  population  abimdance  estimate 
for  this  population  of  bowhead  whales 


is  estimated  at  8.200  individuals  and  it 
is  increasing  at  a  rate  of  3.2  percent  per 
year.  There  is  no  indication  that 
degradation  of  habitat  is  having  any 
negative  impact  on  the  ciurent 
population.  In  addition,  as  provided  in 
response  to  comment  1 ,  the  loss  or 
degradation  of  habitat  does  not  appear 
to  be  limiting  the  population  growth  of 
bowhead  whales  at  this  time.  NMFS 
recognizes  that  the  ESA  gives  the 
Service  discretion  in  designating  critical 
habitat  for  species  listed  prior  to  the 
1978  amendments  and  has  taken  into 
consideration  this  factor,  as  well  as  the 
others  mentioned  by  the  commenter,  in 
making  its  determination  on  this 
petition. 

Comment  5:  Several  commenters 
supported  the  designation  of  critical 
habitat  for  the  Western  Arctic 
population  of  bowhead  whales.  They 
noted  that  bowhead  whales  may  be 
present  in  the  U.S.  Beaufort  Sea  for  up 
to  4  months  during  any  given  year,  that 
calving  occurs  in  these  waters  during 
the  spring  and  open  water  seasons,  and 
that  the  Beaufort  Sea  is  known  to 
whalers  as  an  important  bowhead  whale 
feeding  area  during  both  spring  and  fall 
migrations.  The  commenters  stated  that 
these  features  of  the  area  are  essential  to 
the  conservation  of  the  bowhead  whale. 
They  also  stated  that  the  Beaufort  Sea  is 
becoming  increasingly  developed, 
largely  for  oil  and  gas  extraction  and 
these  actions  have  resulted  in 
documented  behavioral  effects  to 
bowhead  whales.  They  anticipate  future 
adverse  effects  due  to  the  continued 
development  and  the  possibility  of  oil 
spills.  They  further  stated  that  the 
spring  and  fall  migratory  corridors,  and 
waters  landward,  represent  the 
minimiun  extent  of  critical  habitat,  and 
recommended  that  NMFS  also  consider 
a  similar  designation  for  the  spring  lead 
system  of  the  Chukchi  Sea.  Finally,  the 
commenters  stated  that  NMFS  must 
prepare  a  recovery  plan  for  the  bowhead 
whale. 

Another  commenter  specifically 
mentioned  the  potential  for  impact  from 
oil  spills  and  nois  e  on  these  whales, 
and  the  potential  adverse  consequences 
to  the  Inupiat  Eskimo  culture.  They 
requested  that  NMFS  honor  tribal 
sovereignty  by  respecting  their  request 
to  prohibit  oil  and  gas  development  in 
the  Beaufort  Sea. 

Response:  NMFS  is  aware  that 
bowheads  use  portions  of  the  Beaufort 
Sea  for  calving,  migration,  and  feeding, 
recognizes  that  these  areas  are  important 
for  bowhead  whales,  and  understands 
that  these  areas  are  being  used  for 
energy  exploration  and  development. 
However,  NMFS  maintains  that  these 
areas  are  protected  adequately  by 


existing  laws  and  regulations  and  do  not 
need  additional  special  management 
consideration  or  protection  under  the 
ESA. 

NMFS  reviewed  the  need  for  a 
recovery  plan  for  the  bowhead  whale, 
and  determined  (Memorandum  dated 
June  1^,  1998)  that  a  recover>'  plan  was 
unnecessary  due  largely  to  the  status  of 
the  stock  and  an  agreement  between 
NOAA  and  the  AEWC  to  manage 
subsistence  harvest  of  the  population. 
This  agreement  and  the  IWC's  Whaling 
Convention  and  Aboriginal  Han^est  Plan 
cover  harvest  management,  research  and 
enforcement. 

NMFS  recognizes  its  responsibilities 
to  consult  on  a  government  to 
government  basis  with  the  affected 
tribal  entities  of  the  North  Slope  in  this 
matter  and  the  importance  of  local 
knowledge  in  our  discussions  with 
tribal  entities.  Much  of  the  applied 
research  associated  with  oil  and  gas 
activities  is  based  on  science  developed 
through  coordinated  study  planning, 
which  supplements  the  scientific 
method  with  traditional  knowledge  and 
observations  of  the  Inupiat  Eskimos. 
Research  plans  and  reports  are  often 
subject  to  peer  review,  and  Native 
participation  is  normally  sought  when 
conducting  this  research. 

Comment  6:  One  commenter 
challenged  the  Petitioner's  statements  as 
to  the  scope  and  adequacy  of  scientific 
research  on  the  Western  Arctic 
population  of  bowhead  whales.  The 
commenter  stated  that  much  is  known 
about  these  whales,  and  that  research 
has  been  directed  to  those  activities 
with  the  greatest  potential  to  impact  the 
population.  The  commenter  also  stated 
that  any  assessment  of  this  issue  should 
consider  that  these  bowhead  whales 
encounter  human  interaction  in  other 
areas  of  their  range;  that  members  of  the 
population  spend  most  of  their  time 
outside  of  the  U.S.  Beaufort  Sea.  and 
that  while  feeding,  sexual  activity,  and 
rearing  occur  in  these  waters,  the  U.S. 
Beaufort  Sea  is  not  the  part  of  the 
bowhead 's  range  in  which  these 
activities  are  most  common. 

Response:  NMFS  agrees  that  much  is 
now  known  regarding  this  population  of 
bowhead  whales,  particularly  in  the 
U.S.  Beaufort  Sea.  NMFS  considered  the 
factors  identified  by  the  commenter  in 
making  its  determination  on  this 
petition. 

Comment  7:  Another  commenter 
stated  that  the  Western  Arctic 
population  of  bowhead  whales  has 
grown  for  many  years,  and  may.  in  fact, 
now  be  considered  recovered.  They 
recommended  that  NMFS  delay  its 
determination  on  this  petition  until  the 
final  reports  from  the  2001  whale 
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census  and  the  bowhead  whale  feeding 
study  are  completed.  The  commenter 
further  stated  that  a  recovered  stock 
obviates  any  need  to  designate  critical 
habitat  necessary  for  their  recovery  and 
conservation.  They  note  that  Incidental 
Harassment  Authorizations  (IHAs) 
issued  imder  the  MMPA  by  NMFS  have 
indicated  that  offshore  oil  and  gas 
activities  could  result  in  behavioral 
changes  to  whales  that  would  result  in 
no  more  than  a  negligible  impact  to  the 
whales.  The  commenter  further  stated 
that  the  MA  process  has  proven 
effective  in  protecting  these  whales  from 
human-related  activities  in  the 
petitioned  area.  Finally,  the  commenter 
stated  that  NMFS  must  comply  with 
Executive  Order  13211  entitled 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  by  preparing  a 
statement  of  energy  effects  which 
describes  any  actions  which  may  have 
any  adverse  effects  on  energy  supply. 

Response:  ^JMFS  agrees  that  the 
Western  Arctic  population  of  bowhead 
whales  is  increasing.  The  total  visual 
count  of  3,295  bowhead  whales  during 
the  2001  survey  is  encouraging,  and 
provides  some  additional  support  that 
the  stock  may  be  recovering.  Peer 
review  of  the  results  of  the  2001  survey 
has  not  been  completed;  therefore,  those 
results  are  still  preliminary. 

The  bowheaci  whale  receives 
protection  under  both  the  ESA  and  the 
MMPA.  Both  acts  prohibit  the 
unauthorized  taking  of  a  bowhead 
whale.  The  MA  process  is  an  effective 
tool  in  protecting  the  bowhead  whale 
and,  particularly,  in  mitigating  the 
effects  of  human-induced  noise  in  the 
marine  environment  on  the  whales. 
Authorizations  of  small-take  under  the 
MMPA  (usually  in  the  form  of  an  IHA) 
are  routinely  applied  to  any  oil  and  gas 
activities  in  the  Beaufort  Sea  which  may 
adversely  affect  bowhead  whales  or 
their  habitat.  The  required  conditions 
and  monitoring  attached  to  these 
authorizations  focus  on  anthropogenic 
noise  and  are  designed  to  minimize 
behavioral  disruption  to  bowhead 
whales. 

Because  NMFS  is  not  proposing  to 
designate  critical  habitat,  compliance 
with  Executive  Order  13211  is  not 
required. 

Comment  8:  This  comment  focused 
on  a  recent  co'urt  decision  [Sierra  Club 
V.  U.S.  Fish  and  Wildlife  Service,  245 
F.3d  434  (5th  Cir.  2001))  as  further 
support  for  the  need  to  designate  critical 
habitat  for  bowhead  whales.  The  court 
found  that  the  definition  of  "destruction 
or  adverse  modification"  under  50  CFR 
402.02  related  to  consultation  under 
ESA  section  7  is  invalid.  Therefore,  the 


court  found  that  a  decision  not  to 
designate  critical  habitat,  which  relied 
on  the  invalid  definition,  was  in  error. 
The  commenter  stated  that  the  results  of 
the  on-going  bowhead  whale  feeding 
study,  while  desirable,  are  not  necessary 
in  any  determination  of  critical  habitat. 
They  reminded  NMFS  that  oil  activities 
can  cause  behavioral  effects  to  bowhead 
whales,  and  that  continued  exploration 
and  drilling  off  the  coast  of  Alaska  will 
exacerbate  climate  change  (i.e.,  global 
wanning).  They  noted  the  failure  of 
industry  to  demonstrate  their  capability 
to  recover  spilled  oil,  and  pointed  to  the 
precautionary  principle  in  guiding  any 
determination  on  whether  to  designate 
critical  habitat. 

Response:  NMFS  agrees  that  the 
results  of  the  feeding  study  are  not 
essential  to  a  determination  of  this  issue 
and  recognizes  the  potential  adverse 
effects  of  offshore  development  to 
bowhead  whales.  However,  NMFS 
maintains  that  the  combination  of 
existing  protections  are  adequate  to 
protect  this  stock  and  its  habitat  and 
that  the  petitioned  action  is  not 
necessary  given  existing  management 
measures. 

NMFS  recognizes  the  benefits  of 
applying  a  precautionary  approach 
when  faced  with  uncertainties. 
However,  the  information  available 
concerning  the  biology  of  the  bowhead 
whale  and  the  effects  of  oil  exploration 
development  on  these  animals,  allow 
NMFS  to  develop  a  reasoned  and 
informed  approach  to  manage  and 
conserve  this  population.  Many  factors 
have  the  potential  to  adversely  affect 
these  whales;  however,  this  population 
has  shown  continued  growth  even  with 
annual  subsistence  removals  and 
increased  industrial  activity  within  their 
range.  NMFS  is  satisfied  that  the 
management  measures  ciurently  in 
place  control  the  potential  effects  of 
these  activities  and  others. 

Comment  9:  Several  other 
commenters  supported  the  designation 
of  critical  habitat  only  if  it  can  be 
certain  not  to  impact  subsistence 
hunting  practices  or  harvest  quotas. 

Response:  NMFS  appreciates  the 
comment  and  recognizes  that  this  would 
be  an  issue  of  concern  to  a  niunber  of 
constituents.  However,  given  the 
reasons  provided  earlier  in  this  notice 
NMFS  is  not  proposing  to  designate 
critical  habitat.  Therefore,  concerns 
about  possibly  restricting  subsistence 
hunting  practices  or  harvest  quotas  do 
not  apply. 

Determination  on  the  Petition 

The  biological  and  natural  history 
information  presented  in  the  petition  is 
largely  factual  and  represents  an 


adequate  review  of  existing  data.  The 
petition  bases  its  recommendations  for 
critical  habitat  designation  on  the 
following  points:  The  petitioned  area 
contains  physical  and  biological 
features  essential  to  the  conservation  of 
the  bowhead  whale  because  these 
animals  migrate,  calve,  feed,  and 
possibly  breed  in  these  waters;  and  the 
petitioned  area  may  require  special 
management  considerations  in  view  of 
various  threats  including  oil  and  gas 
development,  pollution,  and  vessel 
activity. 

In  evaluating  the  petition,  NMFS  first 
considered  the  requirements  of  the  ESA. 
In  this  case,  designating  critical  habitat 
for  bowhead  whales  is  discretionary 
because  the  species  was  listed  imder  the 
ESA  prior  to  1978.  Consequently,  NMFS 
considered  the  petition  under 
provisions  of  the  APA  (5  U.S.C.  553(e)), 
which  provide,  among  other  things,  that 
agencies  must  give  interested  persons 
the  right  to  petition  for  the  issuance  of 
a  rule. 

NMFS  recognizes  that  this  area  is 
used  by  bowhead  whales.  However, 
these  areas,  especially  the  U.S.  Beaufort 
Sea,  do  not  require  special  management 
considerations  or  protection  through  the 
designation  of  critical  habitat.  This  area 
is  nurently  managed  through  a 
combination  of  the  ESA,  the  Marine 
Mammal  Protection  Act  and  the  Fish 
and  Wildlife  Coordination  Act  (FWCA). 
In  addition  to  managing  the  incidental 
taking  of  bowhead  whales,  the  MMPA 
includes  provisions  that  can  be  used  to 
protect  the  habitat  of  certain  marine 
mammals,  including  bowhead  whales 
(e.g.,  16  U.S.C.  1382(e)). 

Federal  activities  in  the  petitioned 
region  generally  concern  offshore  oil 
and  gas  exploration  and  development. 
Under  the  ESA  and  the  FWCA,  NMFS 
consults  with  the  Minerals  Management 
Service,  the  Army  Corps  of  Engineers 
(Corps),  and  the  Environmental 
Protection  Agency  (EPA)  regarding  the 
effects  of  such  development  on  the 
Outer  Continental  Shelf  (OCS)  or  other 
waters  through  intensive  consultation 
processes.  NMFS  reviews  actions 
permitted  by  the  Corps  and  EPA  and 
regularly  conditions  associated  permits 
through  its  consultative  role  under  the 
FWCA. 

Formal  ESA  consultation  has 
occurred  for  every  offshore  development 
project  on  the  OCS.  NMFS  completed  a 
comprehensive  ESA  Section  7 
consultation  in  2000  on  the  effects  of 
the  offshore  oil  and  gas  leasing  and 
exploration  on  the  bowhead  whale.  The 
resulting  biological  opinion  concluded 
that  those  actions  were  not  likely  to 
jeopardize  the  continued  existence  of 
the  bowhead  whale.  Although  NMFS 
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does  not  treat  the  criteria  for  evaluating 
the  destruction  or  adverse  modification 
of  designated  critical  habitat  and 
jeopardy  as  the  same,  these  ESA 
consultations  in  conjunction  with 
protective  measures  under  the  MMPA 
and  FWCA  provide  the  means  to  protect 
the  habitat  of  this  population  of 
bowhead  whales. 

All  actions,  including  non-Federal 
activities,  which  may  kill,  injiue,  or 
harm  a  bowhead  whale  are  in  violation 
of  Federal  law  imless  specifically 
authorized.  NMFS  routinely  considers 
applications  for  authorizations  under 
the  MMPA  for  the  incidental  taking  of 
bowhead  whales  by  harassment,  largely 
due  to  noise.  The  authorization  process 
for  these  permits  is  comprehensive, 
involving  close  coordination  with 
affected  subsistence  users  and  Native 
governments,  preparation  of  scientific 
monitoring  studies,  and  peer-review  of 
results.  Further,  these  authorizations 
require  that  an  activity  have  no  more 
than  a  negligible  impact  to  the  stock, 
and  the  activity  cannot  have  an 
urunitigable  adverse  effect  on  the 
availability  of  the  marine  mammal  to 
subsistence  users.  These  standards 
provide  further  assurance  that  the 
activities  do  not  have  significant 
consequence  to  bowhead  whales  and 
their  habitat. 

Existing  laws  and  practices  provide 
the  means  to  adequately  protect  the 
habitat  of  the  bowhead  whale  within  the 
U.S.  Beaufort  Sea.  They  also  provide  a 
legal  framework  by  which  any  future 
needs  for  such  protection  could  be  met. 

NMFS  considered  the  known, 
anticipated  or  potential  effects  of 
development  on  bowhead  whale  habitat 
in  the  review  of  this  petition.  NMFS  has 


no  data  to  indicate  that  the  physical 
alteration  of  the  Chukchi  or  Beaufort 
Seas  has  affected  the  conservation  of 
bowhead  whales.  In-water  noise  has 
increased  with  an  increase  in  offshore 
development  and  vessel  traffic. 
However,  NMFS  will  continue  to  work 
with  the  permitting  Federal  agencies 
and  with  industry  through  the  MMPA 
small-take  authorization  process  to 
monitor  the  effect  of  noise  on  bowhead 
whales.  This  monitoring  is  intended  to 
identify  changes  in  whale  behavior  and 
distribution.  As  a  result  of  the  many 
informal  and  formal  ESA  section  7 
consultations,  as  well  as  the  other 
management  measures  and  processes 
discussed,  the  provisions  contained  in 
authorizations  of  project  activities 
during  project  planning  have  mitigated 
potential  effects  to  the  bowhead  whales 
and  their  habitat. 

NMFS  also  has  considered  the  status 
and  health  of  the  Western  Arctic 
population  of  bowhead  whales  in 
making  this  determination.  The  Western 
Arctic  population  of  bowhead  whales 
appears  to  be  recovering  and  has 
demonstrated  that  it  is  capable  of 
recovering  from  the  effects  of 
commercial  whaling.  The  current  best 
estimate  for  the  stock  abundance  is 
8,200  animals  with  an  estimated  annual 
population  growth  rate  of  3.2  percent. 
While  this  1996  estimate  is  rather  dated, 
recent,  preliminary  information  from 
the  2001  survey  indicates  that  the 
abimdance  has  continued  to  increase. 
NMFS  intends  to  initiate  a  formal  ESA 
status  review  after  peer  review  of  the 
results  of  the  2001  survey. 

In  making  its  determination  on 
whether  to  designate  critical  habitat  for 


bowhead  whales,  NMFS  assessed  the 
current  status  of  the  population,  all  of 
the  factors  known  to  affect  the  habitat  of 
bowhead  whales,  and  whether  existing 
management  measures  are  adequate  to 
protect  that  habitat.  Based  on  this 
assessment,  NMFS  is  exercising  its 
discretion  not  to  propose  designation  of 
critical  habitat  for  this  population  of 
bowhead  whales  for  the  following 
reasons:  (1)  the  decline  and  reason  for 
listing  the  species  was  overexploitation 
by  commercial  whaling,  and  habitat 
issues  were  not  a  factor  in  the  decline: 
(2)  there  is  no  indication  that  habitat 
degradation  is  having  any  negative 
impact  on  the  increasing  population  in 
the  present;  (3)  the  population  is 
abundant  and  increasing:  and  (4) 
existing  laws  and  practices  adequately 
protect  the  species  and  its  habitat. 

NMFS  will  continue  to  monitor  this 
stock  and  protect  the  bowhead  whale 
and  its  habitat  under  existing  authorities 
and  agency  actions,  as  described  in  this 
notice.  NMFS  will  continue  to  review 
the  appropriateness  of  designating 
critical  habitat  during  all  subsequent 
reviews  of  the  status  of  this  species. 
These  reviews  will  also  consider 
whether  there  is  a  need  for  any 
additional  management  measures  in 
order  to  conserve  the  Western  Arctic 
stock  of  bowhead  whales. 

Authority:  16  U.S.C.  1513.  et  seq 
Dated;  .\ugust  26,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fishf^rics. 
\ational  Marint^  Fisbi-rips  Scnirt'. 
(FR  Doc:.  02-222.59  Filed  8-29-02:  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Agricuttural  Research  Service 

Notice  of  Intent  to  Grant  Exclusive 
License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  Department  of  Agriculture, 
Aghcultiiral  Research  Service,  intends 
to  grant  PRT  Marketing,  L.L.C.  of  Keller, 
Texas  an  Exclusive  License  to  U.S. 
Patent  No.  6.061,875,  "Powered  Roll 
Gin  Stand"  issued  on  May  16,  2000. 
Notice  of  Availability  of  this  invention 
for  licensing  was  published  in  the 
Federal  Register  on  April  30.  2001. 
DATES:  Comments  must  be  received  on 
or  before  September  30,  2002. 
ADDRESSES:  Send  comments  to:  USDA. 
ARS,  Office  of  Technology  Transfer. 
5601  Simnyside  Avenue,  Rm.  4-1174, 
Beltsville,  Maryland  20705-5131. 

FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  in 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agricult\u«.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  PRT  Marketing,  L.L.C.  has 
submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  imless. 
within  thirty  (30)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argument  which 
establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 


requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  02-22188  Filed  8-29-02;  8:45  am) 
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DEPARTIMENT  OF  AGRICULTURE 

Agricultural  Research  Service 

Notice  of  Federal  invention  Available 
for  Licensing  and  intent  to  Grant 
Exclusive  License 

AGENCY:  Agricultural  Research  Service, 

USDA. 

ACTION:  Notice  of  availability  and  intent. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federally  owned  invention 
disclosed  in  U.S.  Patent  No.  5,552,295, 
"Monoclonal  Antibodies  to  Bovine 
Haptoglobin  and  Methods  for  Detecting 
Senmi  Haptoglobin  Levels",  issued 
September  3, 1996,  is  available  for 
licensing  and  that  the  U.S.  Department 
of  Agricultuire,  Agriculttu-al  Research 
Service,  intends  to  grant  to  Syracuse 
Bioanalytical,  Inc.  of  Ithaca,  New  York, 
an  exclusive  license  to  this  invention. 
DATES:  (Federal  Register)  Comments 
must  be  received  within  ninety  (90) 
calendar  days  of  the  date  of  publication 
of  this  Notice  in  the  Federal  Register. 
ADDRESSES:  Send  comments  to:  USDA, 
ARS,  Office  of  Technology  Transfer, 
5601  Sunnyside  Avenue,  Room  4-1174, 
Beltsville.  Maryland  20705-5131. 
FOR  FURTHER  INFORMATION  CONTACT:  June 
Blalock  of  the  Office  of  Technology 
Transfer  at  the  Beltsville  address  given 
above;  telephone:  301-504-5989. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Government's  patent  rights  to 
this  invention  are  assigned  to  the  United 
States  of  America,  as  represented  by  the 
Secretary  of  Agriculture.  It  is  in  the 
public  interest  to  so  license  this 
invention  as  Syracuse  Bioanalytical,  Inc. 
has  submitted  a  complete  and  sufficient 
application  for  a  license.  The 
prospective  exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  ninety  (90)  days  from  the  date  of 
this  published  Notice,  the  Agricultural 
Research  Service  receives  written 
evidence  and  argimient  which 


establishes  that  the  grant  of  the  license 
would  not  be  consistent  with  the 
requirements  of  35  U.S.C.  209  and  37 
CFR  404.7. 

Michael  D.  Ruff, 

Assistant  Administrator. 

[FR  Doc.  02-22187  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-033N] 

Technical  Conference  on  Foreign 
Material  Contaminants,  Prerequisite 
Programs,  and  Validation 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting; 
request  for  comments. 

SUMMARY:  The  Food  Safety  and 
Inspection  Service  (FSIS)  is  announcing 
that  it  will  hold  a  one-and-a-half-day 
technical  conference  on  September  24 
and  25,  2002,  on  foreign  material 
contaminants,  prerequisite  programs, 
and  validation  to  discuss  issues  related 
to  these  topics. 

DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  September  24,  and 
Wednesday,  September  25,  2002.  The 
meeting  will  be  held  from  8  a.m.  to 
approximately  5  p.m.  the  first  day  and 
from  8  a.m.  to  1  p.m.  the  second  day. 
ADDRESSES:  The  public  meeting  will  be 
held  at  the  Double  Tree  Iim,  1616  Dodge 
Street,  Omaha,  Nebraska;  telephone 
(402)  346-7600.  A  tentative  agenda  is 
available  in  the  FSIS  Docket  Room  and 
on  the  FSIS  Web  site  at  http:// 
www.fsis.usda.gov.  FSIS  welcomes 
comments  on  the  topics  to  be  discussed 
at  the  public  meeting.  Please  send  an 
original  and  two  copies  of  comments  to 
the  FSIS  Docket  Room,  Docket  #02- 
033N,  U.S.  Department  of  Agriculture, 
Food  Safety  and  Inspection  Service, 
Room  102  Cotton  Aimex,  300  12th 
Street,  SW.,  Washington,  DC  20250- 
3700.  All  comments  and  the  official 
transcript  of  the  meeting,  when  they 
become  available,  will  be  kept  in  the 
FSIS  Docket  Room  at  the  address 
provided  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Charles  L.  Gioglio  at  (202)  205-0256. 
Registration  for  the  meeting  will  be  on- 
site.  Persons  requiring  a  sign  language 
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interpreter  or  other  special 
accommodations  should  notify  Ms. 
Sheila  Johnson  as  soon  as  possible  at 
(202) 690-6498. 

SUPPLEMENTARY  INFORMATKM: 

Background 

FSIS  administers  the  Federal  Meat 
Inspection  Act,  the  Poultry  Products 
Inspection  Act,  and  the  Egg  Products 
Inspection  Act.  The  Agency's  activities 
are  intended  to  prevent  the  distribution 
in  domestic  and  foreign  conunerce,  as 
hiunan  food,  of  unwholesome, 
adulterated,  or  misbranded  meat, 
poultry,  and  egg  products,  including 
products  that  may  transmit  diseases  or 
that  may  be  otherwise  injurious  to 
health. 

Throughout  the  1990's,  the  Agency's 
most  important  goal  was  an  improved 
food  safety  inspection  system, 
exemplified  by  the  Pathogen  Reduction 
and  Hazard  Analysis  and  Critical 
Control  Point  (PR/HACCP)  regulations 
that  are  now  fully  implemented. 
Although  a  primary  goal  of  the  PR/ 
HACCP  rule  was  to  eliminate,  reduce, 
and  prevent  the  presence  of  pathogens, 
the  HACCP  regulations  also  address 
physical  hazards.  Recently,  there  have 
been  questions  raised  on  how  foreign 
materials  need  to  be  addressed  in  the 
HACCP  enviroiunent.  Therefore,  to 
address  such  concerns,  FSIS  is  holding 
this  technical  conference. 

Public  Meeting 

At  the  meeting,  the  Agency  will 
describe,  and  invite  discussion  and 
conunent  on,  circumstances  and 
instances  of  contamination;  the  different 
types  of  foreign  material  contamination; 
health  and  saiety  risk  aspects;  current 
state  of  detection  and  removal; 
verification;  validation;  Hazard  Analysis 
and  Critical  Control  Points  (HACCP); 
critical  control  points  and  critical  limits 
in  relation  to  foreign  materials;  and  the 
role  of  prerequisite  programs. 

The  Agency  will  present  its  current 
thinking  on  controlling  foreign  material 
contaminants  through  HACCP,  Standard 
Sanitation  Operating  Procediu«s 
(Sanitation  SOPs),  and  prerequisite 
programs.  Discussion  panels  of  food 
safety  experts  will  review  the  current 
state  of  foreign  material  contaminant 
detection,  removal,  and  verification. 
The  Agency  intends  to  seek  information 
from  academia,  industry  soujrces,  and 
consumers  on  the  best  ways  to  identify 
such  potential  hazards  and  to  provide  a 
forum  for  discussion  on  how  best  to 
control  them.  The  Agency  will  open  the 
discussion  to  include,  and  solicit 
comment  fitim,  the  attendees. 


Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
importcint.  Consequently,  in  an  effort  to 
better  ensiue  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  public  meeting  notice,  FSIS  will 
announce  it  and  make  copies  of  this 
Federal  Register  publication  available 
through  the  FSIS  Constituent  Update. 
FSIS  provides  a  weekly  FSIS 
Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  site  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procediu'es,  regulations,  FSIS 
public  meetings,  recalls,  Federal 
Register  notices,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv),  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
htm. 

Click  on  the  "Subscribe  to  the 
Constituent  Update  Listserv"  link,  then 
fill  out  and  submit  the  form. 

Done  at  Washington,  DC  on  August  27, 
2002. 

William  J.  Hudnall, 
Acting  Administrator. 

[FR  Doc.  02-22189  Filed  8-29-02:  8:45  am] 
BILUNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Hoosier  National  Forest,  Indiana; 
German  Ridge  Restoration  Project 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA  Forest  Service, 
Hoosier  National  Forest  intends  to 
prepare  an  environmental  impact 
statement  (EIS)  to  disclose  the 
enviroiunental  consequences  of  a 
vegetation  restoration  project.  In  the  EIS 
the  USDA  Forest  Service  will  address 


the  potential  environmental  impacts  of 
replacing  pine  plantations  in  the 
German  Ridge  area  of  Pern,'  County. 
Indiana  with  native  hardwood 
communities.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  the  purpose  and 
need  of  the  action. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  on  or 
before  September  30.  2002.  The  draft 
environmental  impact  statement  is 
expected  February  2003.  and  the  final 
environmental  impact  statement  is 
expected  August  2003. 
ADDRESSES:  Send  written  comments  to 
Ron  Ellis.  NEPA  Coordinator;  Hoosier 
National  Forest:  811  Constitution 
Avenue;  Bedford  IN  47421.  Send 
electronic  comments  to: 
r9_hoosier_website@fs.fed.us.  See 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  how  to  send  electronic 
comments. 

FOR  FURTHER  INFORMATION,  CONTACT:  Ron 
Ellis.  NEPA  Coordinator,  Hoosier 
National  Forest,  USDA  Forest  Service; 
telephone:  812-275-5987.  See  address 
above  under  ADDRESSES.  Copies  of 
documents  may  be  requested  at  the 
same  address.  Another  means  of 
obtaining  information  is  to  visit  the 
Forest  Web  page  at  www.fs.fed.us/r9/ 
hoosier — click  on  "Forest  Projects," 
then  "Scoping  Packages,"  and  then 
"German  Ridge  Restoration." 
SUPPLEMENTARY  INFORMATION: 

Purpose  and  Need  for  Action 

The  purpose  and  need  for  the  project 
is  to: 

•  Fulfill  the  goals  and  objectives  of 
the  Forest  Plan  involving  the  restoration 
of  native  conununities  (Forest  Plan.  pp. 
2-2,  2-6,  and  2-32). 

•  Replace  pine  plantations  with 
native  hardwood  communities  that 
include  a  strong  component  of  oaks, 
hickories,  and  other  fire-adapted  plants. 

•  Restore  several  fire-dependent  plant 
species  associated  with  the  barrens  that 
are  Regional  Forester  sensitive  species 
or  forest  species  of  concern. 

Proposed  Action 

To  move  the  vegetation  toward  the 
desired  condition  shown  in  the  Hoosier 
National  Forest  Land  and  Resource 
Management  Plan,  the  Hoosier  National 
Forest  would  during  the  next  six  or 
seven  years:  (1)  Use  prescribed  burning 
on  2,180  acres,  (2)  harvest  using 
"clearcut  with  reserves"  on  498  acres, 
(3)  clearcut  80  acres,  and  (4)  thin  101 
acres.  The  total  treatment  area  is  2.180 
acres.  Hardwood  trees,  which  account 
for  20  to  50  percent  of  the  trees  in  the 
pine  stands,  would  be  left  in  the  har\'est 
areas. 
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Possible  Alternatives 

Possible  alternatives  include  no 
action,  an  alternative  that  would 
increase  the  visual  buffer  along  the 
German  Ridge  multiple  use  trail  emd 
leave  a  no-cut  buffer  between  cutting 
units,  an  alternative  that  would 
generally  remove  as  much  pine  as 
possible  from  around  rare  plant 
communities,  and  an  alternative  that 
would  bum  only  the  pine  stands  and 
not  the  adjacent  hardwoods. 

Responsible  Official 

Kenneth  G.  Day,  Forest  Supervisor; 
Hoosier  National  Forest;  811 
Constitution  Avenue;  Bedford,  Indiana 
47421. 

Nature  of  Decision  To  Be  Made 

The  decision  to  be  made  is  whether  or 
not  to  actively  convert  any  or  all  of  the 
2,180  acres  of  pine  plantations  to 
hardwood  communities  by  harvesting 
and  prescribed  burning. 

Scoping  Process  { 

The  Hoosier  National  Forest  proposes 
to  scope  for  information  by  contacting 
persons  and  organizations  on  the 
Hoosier's  mailing  list  and  publishing  a 
notice  in  the  local  newspaper.  No 
scoping  meetings  are  planned  at  this 
time.  The  present  solicitation  is  for 
comments  on  this  Notice  of  Intent  and 
scoping  materials  available  elsewhere, 
such  as  on  the  Forest  webpage. 

Preliminary  Issues 

Preliminary  or  potential  issues  have 
been  identified  from  previous  public 
comments. 

(1)  Timber  harvesting  and  burning 
may  decrease  land  productivity  through 
increased  erosion  and  soil  compaction 
and  also  adversely  affect  water  quality. 

(2)  Commercial  logging  of  pine 
around  the  barrens  may  damage  rare 
plants  and  fragile  soils  and  increase 
popidations  of  exotic  plants. 

(3)  Harvesting  the  pine,  including  the 
larger  allowable  size  of  openings  in  the 
Wheatly  Branch  Barrens  and  Harding 
Flats  Special  Areas,  may  result  in 
adverse  visual  impacts,  but  leaving  the 
high  risk  pine  along  the  trails  may  cause 
safety  concerns.  On  the  other  hand, 
removing  the  high  risk  pine  might 
increase  the  growth  of  underbrush, 
resvdting  in  increased  costs  for  trail 
maintenance. 

(4)  Leaving  the  diseased  pines  may 
increase  the  spread  of  disease  to  other 
pine  stands  in  the  area,  and  insects  and 
disease  may  destroy  the  useable 
products  in  the  area  if  the  pine  is  not 
harvested  soon. 

(5)  Harvesting  and  burning  may 
increase  fragmentation  of  habitat  for 


forest  interior  species,  create  additional 
clearing  edge,  and  decrease  habitat  for 
species  such  as  the  pine  warbler. 

(6)  Air  quality  may  be  degraded  by 
burning  and  harvesting. 

Electronic  Access  and  Filing  Addresses 

Information  is  available  electronically 
on  the  Forest  Web  page:  www.fs.fed.us/ 
rO/hoosier — click  on  "Forest  Projects," 
then  "Scoping  Packages,"  and  then 
"German  Ridge  Restoration."  Send 
electronic  comments  to: 
T9_hoosier_website@fs.fed. us.  When 
submitting  electronic  comments,  please 
reference  the  German  Ridge  Restoration 
Project  on  the  subject  line.  In  addition, 
include  your  name  and  mailing  address. 

Comments  Requested 

This  notice  of  intent  initiates  the 
scoping  proces  which  guides  the 
development  of  the  environmental 
impact  statement.  Comments  in 
response  to  this  solicitation  for 
information  should  focus  on  (1)  the 
proposal  for  vegetative  restoration,  (2) 
possible  alternatives  for  addressing 
issues  associated  with  the  proposal,  and 
(3)  any  possible  impacts  associated  with 
the  proposal  based  on  an  individual's 
civil  rights  (race,  color,  national  origin, 
age,  religion,  gender,  disability,  political 
beliefs,  sexual  orientation,  or  marital  or 
family  status).  We  are  especially 
interested  in  information  that  might 
identify  a  specific  undesired  result  of 
implementing  the  proposed  action. 
Comments  received  in  response  to  this 
solicitation,  including  names  and 
addresses  of  those  who  comment,  will 
be  considered  part  of  the  public  record 
on  this  proposed  action  and  will  be 
available  for  public  inspection. 
Comments  submitted  anonymously  will 
be  accepted  and  considered;  however, 
those  who  submit  anonymous 
comments  will  not  have  standing  to 
appeal  the  subsequent  decisions  imder 
36  CFR  parts  215  or  217. 

Additionally,  pursuant  to  7  CFR 
1.27(d),  any  persons  may  request  the 
agency  to  withhold  a  submission  from 
the  public  record  by  showing  how  the 
FOlA  (Freedom  of  Information  Act) 
permits  such  confidentiality.  Persons 
requesting  such  confidentiality  should 
be  aware  that  under  FOIA 
confidentiality  may  be  granted  in  only 
very  limited  circimistances,  such  as  to 
protect  trade  secrets. 

The  Forest  Service  will  inform  the 
requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality 
and,  should  the  request  be  denied, 
retiun  the  submission  and  notify  the 
requester  that  the  conunents  may  be 
resubmitted  with  or  without  name  and 
address  within  90  days. 


Early  Notice  of  Importance  of  Public 
Participation  in  Subsequent 
Environmental  Review 

A  draft  environmental  impact 
statement  will  be  prepared  for  conmient. 
The  comment  period  on  the  draft 
environmental  impact  statement  will  be 
45  days  from  the  date  the 
Enviroimiental  Protection  Agency 
publishes  the  notice  of  availability  in 
the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structure  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
imtil  after  completion  of  the  final 
environmental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hpdel,  803  F.2d  1016. 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp. 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the  45- 
day  comment  period  scthat  substantive 
comments  and  objections  are  made 
available  to  the  Forest  Service  at  a  time 
when  it  can  meaningfully  consider  them 
and  respond  to  them  in  the  final 
environmental  impact  statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  environmental 
impact  statement  should  be  as  specific 
as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  statement. 
Comments  may  also  address  the 
adequacy  of  the  draft  enviroimiental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regidations  for  implementing 
the  procediiral  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

(Authority:  40  CFR  1501.7  and  1508.22; 
Forest  Service  Handbook  1909.15,  Section 
21) 
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Dated:  August  26,  2002. 
Kenneth  G.  Day, 
Forest  Supervisor. 

[FR  Doc.  02-22164  Filed  8-29-02;  8:45  am] 
BIUJNG  CODE  3410-11-P 

DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Plumas  National  Forest;  CalHomla; 
Stream  Rr»  Restoration  Profect 

agency:  Forest  Service,  USDA. 
ACTION:  Revised  Notice  of  Intent. 

The  following  sentence  was 
inadvertently  left  out  of  the  NOI 
published  on  August  9.  2002  (67  FR 
51816). 

DATES:  The  final  EIS  is  expected  to  be 
published  in  March  2003. 
[No  other  changes  are  made.] 

Dated:  August  22,  2002. 
Robert  G.  MacWhorter, 

Acting  Forest  Supervisor. 

[FR  Doc.  02-22126  Filed  8-29-02;  8:45  am] 

BUXINO  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Rural  Utilities  Service 

Habersham  Electric  Membership 
Corporation;  Notice  of  Finding  of  No 
Significant  Impact 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Notice  of  finding  of  no 
significant  impact. 

SUMMARY:  Notice  is  hereby  given  that 
the  Rural  Utilities  Service  (RUS)  has 
made  a  finding  of  no  significant  impact 
with  respect  to  a  request  from 
Habersham  Electric  Membership 
Corporation  for  financing  assistance 
from  RUS  to  finance  the  construction  of 
a  new  headquarters  facility  in 
Habersham  County,  Georgia. 
FOR  FURTHER  INFORMATION  CONTACT:  Bob 
Quigel,  Environmental  Protection 
Specialist,  Engineering  and 
Environmental  Staff,  RUS,  Stop  1571, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-1571,  telephope 
(202)  720-0468,  e-mail  at 
bquigel@rus.usda.gov. 

SUPPLEMENTARY  INFORMATION: 

Habersham  Electric  Membership 
Corporation  proposes  to  construct  a  new 
headquarters  facility  adjacent  to  their 
existing  headquarters  facility  located  at 
the  eastern  intersection  of  Georgia 
Highway  115  and  Beaver  Dam  Road  in 
Habersham  County,  Georgia.  The  new 
headquarters  will  be  constructed  near 


the  center  of  a  40-acre  tract  purchased 
by  Habersham  Electric  Membership 
Corporation  for  this  purpose  at  the 
western  intersection  of  Georgia  Highway 
115  and  Beaver  Dam  Road.  The  facilities 
will  provide  approximately  40,000 
square-foot  of  warehouse,  office  space, 
conference  rooms,  and  vehicle 
maintenance.  The  facilities  will  include 
parking  for  employees  and  visitors. 
Approximately  17  acres  of  the  site  will 
be  graded  to  acconunodate  the  facilities. 

Copies  of  the  Finding  of  No 
Significant  Impact  are  available  from 
RUS  at  the  address  provided  herein  or 
from  Mr.  Clyde  Hardigree  of  Habersham 
Electric  Membership  Corporation,  P.O. 
Box  25,  Clarkesville,  Georgia  30523- 
0025  telephone  1-800-640-6812 
extension  169. 

Dated:  August  22.  2002. 
Blaine  D.  Stockton, 

Assistant  Administrator,  Electric  Program, 
Rural  Utilities  Service. 

[FR  Doc.  02-22155  Filed  8-29-02;  8:45  am] 
BtLUNG  CODE  3410-1S-P 


•ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

[Docket  No.  02-1] 

RIN3014-AA26 

Americans  with  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Architectural  Barriers 
Act  (ABA)  Accessibility  Guidelines; 
Public  Rights-of-Way 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Notice  of  meeting;  correction. 

SUMMARY:  On  June  17,  2002,  the 
Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  placed  in  the  docket  and  on  its 
web  site  for  public  review  and  comment 
draft  guidelines  which  address 
accessibility  in  the  public  right-of-way. 
The  Access  Board  will  hold  an 
informational  meeting  on  the  draft 
guidelines  in  Portland,  Oregon  on 
October  8,  2002.  The  times  and  duration 
of  the  meeting  have  been  revised. 

DATES:  Comments  on  the  draft 
guidelines  must  be  received  by  October 
28,  2002.  The  Access  Board  will  hold  an 
informational  meeting  on  October  8, 
2002  from  8:30  a.m.  until  12  p.m.  and 
from  1:30  p.m.  until  4  p.m. 
ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and 
Informational  Services,  Architectural 
and  Transportation  Barriers  Compliance 


Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111.  E-mail 
comments  should  be  sent  to 
windley@access-board.gov.  Comments 
sent  by  e-mail  will  be  considered  only 
if  they  contain  the  full  name  and 
address  of  the  sender  in  the  text. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  9 
a.m.  to  5  p.m.  on  regular  business  days. 
The  informational  meeting  on  October 
8,  2002  will  be  held  at  the  Hilton 
Portland,  921  SW  Sixth  Avenue. 
Portland,  Oregon. 

FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley,  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000. 
Washington.  DC  20004-1111. 
Telephone  number  (202)  272-0025 
(voice);  (202)  272-0082  (TTY). 
Electronic  mail  address: 
virindley@access-board.gov. 

SUPPLEMENTARY  INFORMATION:  hi  1999. 
the  Architectural  and  Transportation 
Barriers  Compliance  Board  (Access 
Board)  established  the  Public  Rights-of- 
Way  Access  Advisory  Committee 
(Committee)  to  make  recommendations 
on  accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  The 
Committee  was  comprised  of 
representatives  from  disability 
organizations,  public  works 
departments,  transportation  and  traffic 
engineering  groups,  design  professionals 
and  civil  engineers,  pedestrian  and 
bicycle  organizations.  Federal  agencies, 
and  standard-setting  bodies.  The 
Committee  met  on  five  occasions 
between  December,  1999  and  January, 
2001.  On  January  10.  2001.  the 
Committee  presented  its 
recommendations  on  accessible  public 
rights-of-way  in  a  report  entitled 
"Building  a  True  Community."  The 
Committee's  report  provided 
recommendations  on  access  to 
sidewalks,  street  crossings,  and  other 
related  pedestrian  facilities  and 
addressed  various  issues  and  design 
constraints  specific  to  public  rights-of- 
way.  The  report  is  available  on  the 
Access  Board's  website  at  www.access- 
board.gov/prowac/commrept/in  dex.h  tm 
or  can  be  ordered  by  calling  the  Access 
Board  at  (202)  272-0080.  Persons  using 
a  TTY  should  call  (202)  272-0082.  The 
report  is  available  in  alternate  formats 
upon  request.  Persons  who  want  a  copy 
in  em  alternate  format  should  specify  the 
type  of  format  (cassette  tape.  Braille, 
large  print,  or  ASCII  disk.) 
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The  Access  Board  convened  an  ad  hoc 
committee  of  Board  members  to  review 
the  Committee's  recommendations. 
After  reviewing  the  report  in  detail,  the 
Board's  ad  hoc  committee  prepared 
recommendations  for  guidelines 
addressing  accessibility  in  the  public 
right-of-way.  The  Access  Board  has 
made  the  recommendations  of  the  ad 
hoc  committee  available  in  the  form  of 
draft  guidelines  for  public  review  and 
comment  prior  to  issuing  a  notice  of 
proposed  rulemaking.  A  notice  of 
availability  of  the  draft  guidelines  and 
the  October  8,  2002,  meeting  was 
published  in  the  Federal  Register  on 
June  17,  2002  (67  FR  41206)  and  the 
draft  guidelines  along  with 
supplementary  infonmation  were  placed 
in  the  rulemaking  docket  (Docket  No. 
02-1)  for  public  review.  The  draft 
guidelines  and  supplementary 
information  are  available  on  the  Access 
Board's  Internet  site  (http.f/www.access- 
board.gov/rowdraft.htm).  You  may  also 
obtain  a  copy  of  the  draft  guidelines  and 
supplementary  information  by 
contacting  the  Access  Board  at  (202) 
272-0080.  Persons  using  a  TTY  should 
call  (202)  272-0082.  The  documents  are 
available  in  alternate  formats  upon 
request.  Persons  who  want  a  copy  in  an 
alternate  format  should  specify  the  type 
of  format  (cassette  tape,  Braille,  large 
print,  or  ASCII  disk.)  The  Board  will 
issue  a  notice  of  proposed  rulemaking 
following  a  review  of  comments 
received. 

In  addition  to  welcoming  written 
comments,  the  Board  will  hold  an 
informational  meeting  to  provide  the 
public  with  an  additional  opportunity  to 
provide  input  on  the  draft  guidelines. 
The  Board  has  revised  the  time  of  the 
meeting  to  8:30  a.m.  until  12  noon  and 
from  1:30  until  4  p.m.  The  date  and 
location  of  the  meeting  remain 
unchanged.  Interested  members  of  the 
pubUc  are  encouraged  to  contact  the 
Access  Board  at  (202)  272-0011  (voice) 
or  (202)  272-0082  (TTY)  to  preregister 
to  attend  the  informational  meeting.  All 
meetings  are  accessible  to  persons  with 
disabilities.  Sign  language  interpreters 
and  an  assistive  listening  system  will  be 
available  at  the  meeting.  Persons 
attending  the  meeting  are  requested  to 
refrain  from  using  perfume,  cologne, 
and  other  fragrances  for  the  comfort  of 
other  participants. 

Lawrence  W.  Roffee, 

Executive  Director. 

(FR  Doc.  02-22010  Filed  8-29-02:  8:45  am] 

■LUNG  C006  81SO-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  products 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities,  and  to  delete  a  service 
previously  furnished  by  such  agencies. 
COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  September  29,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  product  or  service  will 
be  required  to  procure  the  products  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited.  Commenters 


should  identify  the  statement(s) 
underlying  the  certification  on  which 
they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Products 

Product/NSN:  Binder,  Looseleaf 
7510-01-368-3486. 
7510-01-412-6338. 
NPA:  South  Texas  Lighthouse  for  the  Blind. 

Corpus  CHristi,  Texas. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
NY. 
Product/NSN:  Dual  Head  Stethoscope 

6515-O0-NIB-0115. 
NPA:  Central  Association  for  the  Blind  & 
Visually  Impaired,  Utica,  New  York. 
Contract  Activity:  Department  of  Veterans 
Affairs  Acquisition  Center,  Hines, 
Illinois. 
Product/NSN:  Easel,  Wallboard,  Magnetic 
7520-O0-NIB-1368. 
7520-0O-NIB-1369. 
7520-00-NIB-1371. 
NPA:  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
NY. 
Product/NSN:  Holder,  Label,  w/slit  on  a 
spool 
9905-05-000-7417. 
NPA:  ODC  Government  Services,  Inc., 

Wisconsin  Rapids,  Wisconsin. 
Contract  Activity:  U.S.  Postal  Service, 
Topeka,  Kansas. 

Services 

Service  Type/Location:  Grounds 

Maintenance,  U.S.  Department  of 

Agriculture,  Phoenix,  Arizona. 
NPA:  The  Centers  for  Habilitation/TCH, 

Tempe,  Arizona. 
Contract  Activity:  USDA,  Agriculture 

Research  Service,  REE,  PWA,  LSS, 

Phoenix,  Arizona. 
Service  Type/Location:  Janitorial/Custodial, 

Environmental  Protection  Agency, 

Standard  Chlorine  Site,  Delaware  City, 

Delaware. 
NPA;  The  Chimes,  Inc.,  Baltimore,  Maryland. 
Contract  Activity:  Environmental  Protection 

Agency.  Philadelphia,  Pennsylvania. 
Service  Type/Location:  Janitorial/Custodial, 

Stewart  Newburgh  USARC,  New 

Windsor,  New  York. 
NPA:  Occupations,  Inc.,  Middletown,  New 

York. 
Contract  Activity:  77th  Regional  Support 

Command  (DOC),  Fort  Totten,  New  York. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
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recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
fiunish  the  service  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  service  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  service  proposed 
for  deletion  from  the  Procurement  List. 

The  following  service  is  proposed  for 
deletion  from  the  Procurement  List: 

Service 

Service  Type/Location:  )anitorial/Custodial, 

U.S.  Federal  Building,  Minneapolis, 

Minnesota. 
NPA:  Tasks  Unlimited,  Inc.,  Minneapolis, 

Minnesota. 
Contract  Activity:  GSA,  Public  Buildings 

Service. 

G.  John  Heyer. 

General  Counsel. 

[FR  Doc.  02-22212  Filed  8-29-02;  8:45  am] 

wuiNG  CODE  tasa-m-p 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BLIND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

agency:  Committee  for  Purchase  From 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Additions  to  and  deletions  from 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procxirement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List 
products  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  September  29,  2002. 

ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kenneriy,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  May  24,  June  21,  June  28,  and  July 
5,  2002,  the  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (67  FR  36567 
42235.  43582.  and  44808)  of  proposed 
additions  to  the  Prociu-ement  List. 


The  Following  Comments  Pertain  to  CD- 
ROM  Replication— Program  A890-M 

Comments  were  received  from  one  of 
the  two  current  contractors  for  this  CD- 
ROM  replication  program,  in  response 
to  a  request  for  sales  data.  In  addition 
to  providing  the  sales  data,  the 
contractor  indicated  that  losing  the 
contract  for  this  replication  program 
would  remove  the  sales  volume  needed 
for  the  company  to  make  a  profit.  The 
contractor  claimed  to  have  lost  the 
contract  for  another  Government 
Printing  Office  (GPO)  CD-ROM 
replication  program  to  the  same 
nonprofit  agency  under  the  Committee's 
program,  and  raised  the  possibility  of 
losing  a  third  program  the  same  way. 
All  these  impacts,  according  to  the 
contractor,  would  combine  to  cause 
severe  financial  impact  and  job  loss  for 
the  contractor. 

In  a  follow-up  letter,  the  contractor 
raised  several  issues  which  it  contended 
made  this  CD-ROM  replication  program 
inappropriate  for  addition  to  the 
Committee's  program.  The  contractor 
contended  that  the  manufacturing 
process  is  not  suitable  for  people  who 
are  blind  or  have  other  severe 
disabilities  and  is  actually  dangerous  for 
such  people.  The  contractor  stated  that 
the  replication  program  is  designed  for 
multiple  contractors,  with  volume  and 
turnaround  demands  that  make  it 
inappropriate  for  any  one  contractor, 
particularly  a  small  operation  like  the 
designated  nonprofit  agency.  The 
contractor  further  noted  that  GPO  rules 
prohibit  subcontracting  of  the 
manufactiuing  operation.  Finally,  the 
contractor  proposed  that  the  nonprofit 
agency  devote  its  efforts  to  production 
of  blank  CD-R  disks  for  the  Government 
rather  than  CD-ROM  replication 
programs,  as  these  disks  are  produced 
by  large  multinational  companies  which 
would  not  be  as  severely  affected  by 
losing  this  work  as  would  the 
commenting  contractor  if  the  CD-ROM 
replication  program  at  issue  were  added 
to  the  Committee's  Procurement  List. 

In  regard  to  the  contractor's  impact 
claims,  the  contractor  was  not  the 
ciurent  contractor  at  the  time  the 
Committee  added  the  other  CD-ROM 
replication  program  to  the  Procurement 
List.  Because  the  contractor  lost  the 
contract  to  another  vendor,  it  only  had 
a  hope  of  regaining  it  through  the 
competitive  process,  and  losing  this 
hope  is  not  considered  severe  adverse 
impact  by  the  Committee.  However, 
even  if  the  value  of  the  contractor's 
former  contract  for  the  other  replication 
program  were  to  be  added  to  the  value 
of  its  contract  for  the  replication 
program  at  issue  in  this  Procurement 


List  addition,  the  percentage  of  the 
contractor's  total  sales  which  the  two 
contracts  represent  does  not  reach  the 
level  of  impact  which  the  Committee 
normally  considers  to  be  severe. 

The  Committee  is  not  processing  the 
third  replication  program  mentioned  by 
the  contractor  for  addition  to  the 
Procurement  List  at  this  time. 
Consequently,  the  only  impact  which 
the  Committee's  program  can  take  into 
account  in  calculating  impact  on  the 
contractor  is  that  of  the  A890-M  CD- 
ROM  replication  program  which  is 
being  added  to  the  Procurement  List  by 
this  notice.  The  sales  which  the 
contractor  will  lose  because  of  this 
action  are  well  below  the  level  which 
the  Committee  normally  considers  to 
constitute  severe  adverse  impact  on  a 
contractor.  The  Committee  staff,  acting 
through  the  cognizant  central  nonprofit 
agency,  has  conferred  with  GPO 
contracting  personnel  and  the 
designated  nonprofit  agency  about  the 
issues  raised  in  the  contractors  follow- 
up  letter.  Both  organizations  are 
satisfied  that  the  nonprofit  agency  can 
meet  the  volume  and  turnaround 
requirements  of  this  replication 
program,  without  resorting  to  a 
subcontractor.  The  nonprofit  agency  has 
modified  the  replication  equipment  to 
allow  it  to  be  used  safely  by  people  with 
visual  impairments,  and  is  successfully 
using  people  with  visual  impairments  in 
all  phases  of  CD-ROM  production, 
order  fulfillment,  and  packaging  except 
disk  printing,  which  it  will  be  able  to  do 
safely  in-house  by  January  2003.  The 
equipment  which  the  nonprofit  agency 
has  is  not  suitable  for  production  of 
blank  CD-R  disks,  so  the  contractor's 
alternative  proposal  would  not  be 
feasible. 

The  Following  Material  Pertains  to  All 
of  the  Items  Being  Added  to  the 
Procurement  List 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
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organizations  that  will  furnish  the 
products  and  services  the  Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Battery.  Nonrechargeable 
6135-00-826-4798  (Remaining 

Requirement  for  DSCR). 
6135-00-900-2139  (Remaining 
Requirement  for  DSCR). 
NPA:  Eastern  Carolina  Vocational  Center. 

Inc.,  Greenville,  North  Carolina. 
Contract  Activity:  Defense  Supply  Center 

Richmond,  Richmond,  Virginia 
Product/NSN:  Battery,  Nonrechargeable 
6135-00-985-7845  (Total  Requirement  for 
DSCR). 
NPA:  Eastern  Carolina  Vocational  Center. 

Inc..  Greenville,  North  Carolina. 
Contract  Activity:  Defense  Supply  Center 

Richmond,  Richmond.  Virginia. 
Product/NSN:  Board,  Assembly.  Jack,  Ground 

2510-00-741-7585. 
NPA:  Pennyroyal  Regional  MH-MR  Board. 

Inc.,  Hopkinsville.  Kentucky. 
Contract  Activity:  Defense  Supply  Center 

Columbus.  Columbus.  Ohio. 
Product/NSN:  Pen,  Vista  Gel 

7520-00-NIB-0614  (Blue  Medium  Point). 
7520-00-NIB-0615  (Black  Medium  Point). 
NPA:  Industries  of  the  Blind,  Inc.. 

Greensboro,  North  Carolina. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York. 
NY. 
Product/NSN:  Pen.  Refill,  Vista  Gel 

7510-00-NIB-1588  (Blue  Medium  Point). 
7510-0O-NIB-1589  (Black  Medium  Point). 
NPA:  Industries  of  the  Blind,  Inc., 

Greensboro,  North  Carolina. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center.  New  York, 
NY. 
Product/NSN:  USMC  Individual  First  Aid  Kit 
6545-00-NSH-2001  (Complete  Kit). 
6545-00-NSH-2002  (Roll  Insert). 
6545-00-NSH-2003  (CD  Holder). 
NPA:  Chautauqua  County  Chapter.  NYSARC. 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Marine  Corps, 
Quantico,  Virginia. 

Services 

Service  Type/Location:  CD-ROM 
Replication — Program  A890-M 
Government  Printing  Office,  Washington. 
DC. 

NPA:  Association  for  the  Blind  &  Visually 
Impaired  &  Goodwill  Industries  of 
Greater  Rochester,  Rochester,  New  York. 

Contract  Activity:  Government  Printing 


Office,  Washington,  DC. 
Service  Type/Location:  Janitorial/Custodial 
Naval  Air  Station,  Buildings  180  and  349. 
Whidbey  Island. 
Oak  Harbor.  Washington. 
NPA:  New  Leaf,  Inc.,  Oak  Harbor, 

Washington. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  Oak  Harbor, 
Washington. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  riot  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  result  in 
authorizing  small  entities  to  furnish  the 
products  to  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  .accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act(41  U.S.C.  46-48c)  in 
connection  with  the  products  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  products  listed 
below  are  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  products 
are  hereby  deleted  from  the 
Procurement  List: 

Products 

Product/NSN:  Strainer/M.R.  818. 
Product/NSN:  Strainer  and  Pastry  Brush/ 

M.R.  817. 
Product/NSN:  Strainer  and  Pastry  Brush/ 

M.R.  829. 
NPA:  Alabama  Industries  for  the  Blind, 

Talladega,  Alabama. 
Product/NSN:  Bowl,  Deodorizer/M.R.  503. 
Product/NSN;  Bowl,  Deodorizer/M.R.  504. 
NPA;  Tampa  Lighthouse  for  the  Blind, 

Tampa,  Florida. 
Product/NSN;  Cutlery.  Heavy  Duty/M.R.  597. 
NPA;  Hoopono  Workshop  for  the  Blind, 

Honolulu,  Hawaii. 
NP.'K;  MidWest  Enterprises  for  the  Blind,  Inc., 

Kalamazoo,  Michigan. 
NPA;  L.C.  Industries  For  The  Blind,  Inc., 

Durham,  North  Carolina. 
NPA;  The  Lighthouse  for  the  Blind,  Inc., 

Seattle,  Washington. 
NPA;  Industries  for  the  Blind.  Inc., 

Milwaukee.  Wisconsin. 
Product/NSN;  Potpourri/M.R.  404. 
NPA;  Envision.  Inc..  Wichita,  Kansas. 
Product/NSN;  Broom,  Corn/M.R.  960. 
Product/NSN:  Mop.  Deck/M.R.  961. 
Product/NSN;  Refill,  Mop,  Dust/M.R.  985. 
NPA;  Mississippi  Industries  for  the  Blind, 

Jackson,  Mississippi 
Product/NSN:  Air  Deodorizer,  Push-Up, 

Floral  Spring/M«.  506. 


Product/NSN:  Air  Deodorizer,  Push-up, 

Lemon/M.R.  507. 
NPA:  Lighthouse  for  the  Blind,  St.  Louis, 

Missouri. 
Product/NSN:  Aqua  Plunger  Mop/M.R.  1026. 
NPA:  ISIGHT,  Inc.,  Las  Vegas,  Nevada. 
NPA:  L.C.  Industries  For  The  Blind,  Inc., 

Durham,  North  Carolina. 
Product/NSN:  Brush,  Duster/M.R.  913. 
Product/NSN:  Gloves,  Latex/M.R.  516. 
Product/NSN:  Gloves,  Latex/M.R.  517. 
Product/NSN:  Gloves,  Latex/M.R.  518. 
NPA:  New  York  City  Industries  for  the  Blind, 

Brooklyn,  New  York. 
Product/NSN:  Mop,  Sponge,  Block/M.R.  990. 
Product/NSN:  Sac  Saver/M.R.  1010. 
NPA:  L.C.  Industries  For  The  Blind,  Inc.. 

Durham,  North  Carolina. 
Product/NSN:  Broom,  Mixed  Fiber/M.R.  901. 
Product/NSN:  Fabric  Softener  Sheets, 

Reusable/M.R.  519. 
Product/NSN:  Refill,  Mop,  Dust/M.R.  985. 
NPA:  Industries  of  the  Blind,  Inc., 

Greensboro,  North  Carolina. 
Product/NSN:  Apron,  Child,  Painted  Design/ 

M.R.  780. 
NPA:  Lions  Industries  for  the  Blind,  Inc., 

Kinston,  North  Carolina. 
Product/NSN:  Character  Lunch  Bags/M.R. 

402. 
Product/NSN:  Master  Baster/M.R.  802. 
Product/NSN:  Soap  Shipper/M.R.  431. 
NPA:  Winston-Salem  Industries  for  the 

Blind,  Winston-Salem,  North  Carolina. 
Product/NSN:  Kitchen,  Utensils/M.R.  848. 
NPA:  Cincinnati  Association  for  the  Blind, 

Cincinnati,  Ohio. 
Product/NSN:  Bag.  Canvas/M.R.  701 
NPA:  Lions  Volunteer  Blind  Industries,  Inc., 

Morristown,  Tennessee. 
Product/NSN:  Clothspin,  Plastic/M.R.  570. 
NPA:  Dallas  Lighthouse  for  the  Blind,  Inc., 

Dallas,  Texas. 
Product/NSN:  Cleaner,  All  Purpose/M.R.  510. 
NPA:  The  Lighthouse  of  Houston,  Houston, 

Texas. 
Product/NSN:  Cover,  Ironing  Board/M.R. 

965. 
Product/NSN:  Pad.  Microwave/M.R.  562. 
Product/NSN:  Pad,  Replacement,  Handle 

Scrubber/M.R.  540. 
Product/NSN:  Pad,  Replacement.  Handle 

Scrubber/M.R.  545. 
Product/NSN:  Pad,  Replacement,  Handle 

Scrubber/M.R,  546. 
Product/NSN:  Pad.  Scouring/M.R.  547. 
Product/NSN:  Scrubber/M.R.  542. 
NPA:  Beacon  Lighthouse,  Inc.,  Wichita  Falls. 

Texas. 
Product/NSN:  Broom.  Upright/M.R.  951. 
Product/NSN:  Broom.  Whisk/M.R.  910.  ' 
Product/NSN:  Brush.  Duster/M.R.  913. 
Product/NSN:  Executive  Twist  Pen  Shipper/ 

M.R.  009. 
NPA:  Industries  for  the  Blind,  Inc., 

Milwaukee,  Wisconsin. 
Product/NSN:  Dog  Bones/M.R.  405. 
Product/NSN:  Dog  Bones/M.R.  406. 
Product/NSN:  Dog  Bones/M.R.  407. 
Product/NSN:  Dog  Bones/M.R.  408. 
Product/NSN:  Dog  Bones/M.R.  409. 
Producl/NSN:  Dog  Bones/M.R.  410. 
Product/NSN:  Dog  Bones/M.R.  411. 
NPA:  Wiscraft  Inc. — Wisconsin  Enterprises 

for  the  Blind.  Milwaukee.  Wisconsin. 
Product/NSN:  Brush,  Bottle/M.R.  956. 
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Product/NSN:  Brush,  Pastry  and  Basting/ 

M.R.  959. 
Product/NSN:  Cover,  Ironing  Board/M.R. 

964. 
Product/NSN:  Handle,  Mop,  St)ring  Lever/ 

M.R.  920. 
Product/NSN:  Kitchen,  Utensils/M.R.  828. 
Product/NSN:  Kitchen,  Utensils/M.R.  850. 
Product/NSN:  Kitchen,  Utensils/M.R.  860. 
Product/NSN:  Kitchen,  Utensils/M.R.  862. 
NPA:  None  currently  authorized. 
Contract  Activity:  Defense  Commissary 

Agency  (DeCA),  Ft.  Lee,  Virginia,  for  all 

the  Military  Resale  Products. 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  02-22213  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  0MB  Review; 
Comment  Request 

DCX:  has  submitted  to  the  Office  of 
Management  and  Budget  (0M6)  for 
clearance  the  following  proposal  for 
collection  of  information  \mder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35). 
agency:  U.S.  Census  Bureau. 

Title:  Annual  Retail  Trade  Survey. 

Form  Numberfs):  SA-44.  SA-44A, 
SA-44C,  SA-44E.  SA-44N.  SA-44S, 
SA-45.  SA-45C,  &  SA-721. 

Agency  Approval  Number:  0607- 
0013. 

Type  of  Request:  Revision  of  a 
Ciurently  Approved  Collection. 

Burden:  9,299  hours. 

Number  of  Respondents:  22,977. 

Avg  Hours  Per  Response:  24  minutes. 

Needs  and  Uses:  Tne  Annual  Retail 
Trade  Survey  (ARTS)  provides  the  only 
continuing  official  measure  of  annual 
total  retail  sales,  e-commerce  sales,  end- 
of-year  inventories,  sales/inventory 
ratios,  piuchases,  inventory  valuation 
methods,  gross  margin,  and  end-of-year 
accounts  receivables  for  retailers  and 
annual  sales  and  e-commerce  sales  for 
accommodation  and  food  services  firms 
in  the  United  States. 

The  data  collected  in  the  annual  retail 
survey  provide  a  current  statistical 
picture  of  the  retail  and  food  services 
and  accommodations  portions  of 
consiuner  activity.  Also,  the  estimates 
compiled  bom  this  survey  provide 
valuable  information  for  economic 
policy  decisions  and  actions  by 
government  and  are  widely  used  by 
private  businesses,  trade  organizations, 
professional  associations,  and  others  for 
market  research  and  analysis.  The  sales 
and  receipts  are  used  by  the  Bureau  of 
Economic  Analysis  (BEA)  in 
determining  the  consumption  portion  of 
the  Gross  Domestic  Product  (GDP). 


Our  last  request  included  a  total  of 
seven  report  forms:  the  SA-44.  SA— 44A. 
SA-45,  SA-44C,  SA-45C,  &  SA-721 
with  one  supplemental  form  the  SA- 
44N.  The  SA-44N  included  only 
additional  questions  asked  exclusively 
of  non-store  retailers,  office  supply 
companies,  and  computer  stores.  This 
request  is  for  the  clearance  of  nine 
similar  report  forms,  the  SA— 44,  SA- 
44A,  SA-44C.  SA-44E,  SA-44N,  SA- 
44S,  SA-45,  SA-45C.  &  SA-721.  The 
two  new  forms,  the  SA— 44E  and  SA- 
44S,  as  well  as  the  SA-44N,  incorporate 
those  additional  questions  included 
originally  on  the  supplemental  form  of 
our  last  request.  These  nine  forms  will 
enable  us  to  collect  information  on  a 
North  American  Industry  Classification 
System  (NAICS)  basis  and  to  request 
similar  data  items.  A  variety  of  forms 
are  needed  to  address  the  size  of  the 
firm,  its  specific  kind-of-business,  or  the 
data  items  requested. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  Annually. 

Respondent's  Obligation:  Mandatory, 

Legal  Authority:  Title  13  U.S.C, 
Sections  182,  224,  and  225. 

OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)482-3129,  Department  of 
Commerce,  room  6608, 14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
mclayton@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated:  August  26,  2002. 

Madeleine  Clayton, 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Informntion  Officer. 

[FR  Doc.  02-22153  Filed  8-29-02:  8:45  am) 

BILUNG  CODE  3510-07-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review; 
Comment  Request 

The  Department  of  Commerce  has 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  clearance  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 


AGENCY:  National  Institute  of  Standards 
and  Technology  (NIST). 

Title:  Industrial  Research  Institute 
(IRI)  Study  on  Investment  Decision 
Tools  for  High-Risk/High-Payoff 
Research  &  Development. 

Form  Number:  None. 

OMB  Approval  Number:  None. 

Type  of  Request:  Regular. 

Number  of  Respondents:  80. 

Average  Hours  Per  Response:  Baseline 
Survey  15  minutes;  teleconference 
follow-up  interviews  30  minutes; 
annual  siuvey  10  minutes. 

Needs  and  Uses:  This  information 
will  be  collected  in  conjunction  with  a 
joint  study  by  the  IRI  and  NIST  to 
understand  the  investment  decision- 
tools  that  medium-to-large  companies 
use  for  funding  high-risk  technology 
development.  The  information  collected 
from  nil  member-companies  will  help 
the  Advanced  Technology'  Program  to 
make  more  informed  decisions  when 
evaluating  funding  proposals.  IRM  and 
its  member  companies  will  learn  which 
methods  are  most  cost-effective  for 
making  investment  decisions  regarding 
high-risk-high-payoff  R&D. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Frequency:  Annual,  semi-annually. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Madeleine  Clayton, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-3129,  Department  of 
Commerce,  Room  6608, 14th  and 
Constitution  Avenue,  NW..  Washington. 
DC  20230  (or  via  the  Internet  at 
MClayton@doc.gov). 

Written  comments  and 
recommendations  for  this  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  David  Rostker.  OMB  Desk 
Officer.  Room  10202,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  August  26.  2002. 
Madeleine  Clayton. 

Departmental  Paperwork  Clearance  Officer. 
Office  of  the  Chief  Information  Officer. 
|FR  Doc.  02-22154  Filed  8-29-02;  8;45  ami 
BILUNG  CODE  3510-13-P 
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DEPARTMENT  OF  COMMERCE 
international  Trade  Administration 

[A-427-801 ,  A-428-801 ,  A-475-801 ,  A-58»- 
804,  A-412-801] 

Ball  Bearings  and  Parts  Thereof  From 
France,  Germany,  Italy,  Japan,  and  Vhe 
United  Kingdom;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTK)N:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews. 

EFFECTIVE  DATE:  August  30,  2002. 

summary:  On  April  10,  2002,  the 
Department  of  Commerce  published  the 
preliminary  results  of  the  administrative 
reviews  of  the  antidumping  duty  orders 
on  ball  bearings  and  parts  thereof  from 
France,  Germany,  Italy,  Japan,  and  the 
United  Kingdom.  The  reviews  cover  40 
manufacturers/exporters.  The  period  of 
review  is  May  1,  2000,  through  April  30, 
2001. 

Based  on  our  analysis  of  the 
comments  received,  we  have  made 
changes,  including  corrections  of  certain 
programming  and  other  clerical  errors, 
in  the  margin  calculations.  Therefore, 
the  final  results  differ  from  the 
preliminary  results.  The  final  weighted- 
average  dumping  margins  for  the 
reviewed  firms  are  listed  below  in  the 
section  entitled  "Final  Results  of  the 
Reviews." 

FOR  FURTHER  INFORMATION:  Please 
contact  the  appropriate  case  analysts  for 
the  various  respondent  firms  as  listed 
below;  Office  of  AD/CVD  Enforcement 
3,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Conunerce,  Washington,  DC  20230; 
telephone:  (202)  482-4733. 

France 

Dmitry  Vladimirov  (SKF),  Lyn 
Johnson  (Bearing  Discount  Int./ 
Germany,  Rodamientos  Rovi/ 
Venezuela,  Rovi- Valencia/Venezuela, 
Rovi-Marcay/Venezuela,  RIRSA/Mexico, 
DCD/Northem  Ireland,  EuroLatin  Ex. 
Services/United  Kingdom  (collectively. 
Resellers)),  Mark  Ross,  or  Richard 
Rimlinger. 

Germany 

Dunyako  Ahmadu  (Paul  Mueller, 
FAG),  Thomas  Schauer  (Torrington 
Nadellager),  Lyn  Johnson  (Resellers), 
Mark  Ross,  or  Richard  Rimlinger. 


Italy 

Brian  Ellman  (SKF),  Janis  Kalnins 
(FAG),  Lyn  Johnson  (Resellers),  Mark 
Ross,  or  Richard  Rimlinger. 

Japan 

Edythe  Artman  (Nachi),  Minoo  Hatten 
(NSK),  Lyn  Johnson  (Koyo,  Asahi),  Fred 
Aziz  (Nankai  Seiko),  Janis  Kalnins 
(NPBS),  Kristin  Case  (Isuzu),  J.  David 
Dirstine  (NTN),  George  Callen  (Osaka 
Pump,  Takeshita),  Mark  Ross,  or 
Richard  Rimlinger. 

United  Kingdom 

Thomas  Schauer  (RHP/NSK),  Dmitry 
Vladimirov  (Barden),  Catherine  Cartsos 
(FAG),  Mark  Ross,  or  Richard  Rimlinger. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department's)  regulations  are  to  19  CFR 
Part  351  (2001). 

Background 

On  April  10,  2002,  the  Department 
published  the  preliminary  results  of  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  ball 
bearings  and  parts  thereof  (BBs)  from 
France,  Germany,  Italy,  Japan,  and  the 
United  Kingdom  (67  FR  17361) 
(Preliminary  Results).  The  period  of 
review  (POR)  is  May  1,  2000,  through 
April  30,  2001.  We  invited  interested 
parties  to  comment  on  the  preliminary 
results.  At  the  request  of  certain  parties, 
we  held  hearings  for  Japan-specific 
issues  on  June  6,  2002.  and  for 
Germany-specific  issues  on  June  11, 
2002.  The  Department  has  conducted 
these  administrative  reviews  in 
accordance  with  section  751  of  the  Act. 

Scope  of  the  Orders 

The  products  covered  by  these  orders, 
ball  bearings,  mounted  or  uiunounted, 
and  parts  thereof,  include  all 
antifriction  bearings  that  employ  balls 
as  the  rolling  element.  Imports  of  these 
products  are  classified  under  the 
following  categories:  antifriction  balls, 
BBs  with  integral  shafts,  BBs  (including 
radial  BBs)  and  parts  thereof,  and 
housed  or  mounted  BB  imits  and  parts 
thereof. 

Imports  of  these  products  are 
currently  classifiable  under  the 
following  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 


subheadings:  3926.90.45,  4016.93.00, 
4016.93.10,  4016.93.50,  6909.19.5010, 
8431.20.00,  8431.39.0010,  8482.10.10, 
8482.10.50,  8482.80.00,  8482.91.00, 
8482.99.05,  8482.99.2580,  8482.99.35, 
8482.99.6595,  8483.20.40,  8483.20.80, 
8483.50.8040,  8483.50.90,  8483.90.20, 

8483.90.30,  8483.90.70,  8708.50.50, 
8708.60.50,  8708.60.80,  8708.70.6060, 
8708.70.8050,  8708.93.30,  8708.93.5000, 
8708.93.6000,  8708.93.75,  8708.99.06, 

8708.99.31,  8708.99.4960,  8708.99.50, 
8708.99.5800,  8708.99.8080,  8803.10.00, 
8803.20.00,  8803.30.00,  8803.90.30,  and 
8803.90.90. 

The  HTSUS  item  numbers  are 
provided  for  convenience  and  customs 
purposes.  They  are  not  determinative  of 
the  products  subject  to  the  order.  The 
written  descriptions  remain  dispositive. 

"ITie  size  or  precision  grade  of  a 
bearing  does  not  influence  whether  the 
bearing  is  covered  by  an  order.  These 
orders  cover  all  the  subject  bearings  and 
parts  thereof  (iimer  race,  outer  race, 
cage,  rollers,  balls,  seals,  shields,  etc.) 
outlined  above  with  certain  limitations. 
With  regard  to  finished  parts,  all  such 
parts  are  included  in  the  scopes  of  these 
orders.  For  unfinished  parts,  such  parts 
are  included  if  (1)  they  have  been  heat- 
treated,  or  (2)  heat  treatment  is  not 
required  to  be  performed  on  the  part. 
Thus,  the  only  unfinished  parts  Uiat  are 
not  covered  by  these  orders  are  those 
that  will  be  subject  to  heat  treatment 
after  importation.  The  ultimate 
application  of  a  bearing  also  does  not 
influence  whether  the  bearing  is 
covered  by  the  orders.  Bearings 
designed  for  highly  specialized 
applications  are  not  excluded.  Any  of 
the  subject  bearings,  regardless  of 
whether  they  may  ultimately  be  utilized 
in  aircraft,  automobiles,  or  other 
equipment,  are  within  the  scopes  of 
these  order$. 

For  a  listing  of  scope  determinations 
which  pertain  to  the  orders,  see  the 
"Scope  Determinations  Memorandum" 
(Scope  Memo)  from  the  Antifriction 
Bearings  Team  to  Laurie  Parkhill,  dated 
April  1,  2002.  The  Scope  Memo  is  on 
file  in  the  Central  Records  Unit  (CRU), 
Main  Commerce  Building,  Room  B-099. 

Analjrsis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
concurrent  administrative  reviews  of  the 
orders  on  ball  bearings  are  addressed  in 
the  "Issues  and  Decision  Memorandum" 
(Decision  Memo)  irom  Richard  W. 
Moreland,  Deputy  Assistant  Secretary, 
to  Faryar  Shiizad,  Assistant  Secretary, 
dated  August  23,  2002,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
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are  in  the  Decision  Memo,  is  attached  to 
this  notice  as  an  Appendix.  This 
Decision  Memo,  which  is  a  public 
document,  is  on  file  in  the  CRU,  Main 
Commerce  Building,  Room  B-099,  and 
is  accessible  on  the  Web  at  http:// 
ia.ita.doc.gov/fm.  The  paper  copy  and 
electronic  version  of  the  Decision  Memo 
are  identical  in  content. 

Sales  Below  Cost  in  the  Home  Market 

The  Department  disregarded  home- 
market  sales  that  failed  the  cost-of- 
production  test  for  the  following  firms 
for  these  final  results  of  reviews: 


Company 


Country 

Company 

France  ... 

SKF 

United  Kingdom  

NSK 

Banjen 

Italy 

SKF 

Japan  .... 

i 

Koyo 
NSK 

NTN 
Nachi 
Asahi 
NPBS 
Nankai  Seiko 

Germany 

Paul  Mueller 

Changes  Since  the  Preliminary  Results 

Based  on  our  analysis  of  comments 
received,  we  have  made  revisions  that 
have  changed  the  results  for  certain 
firms.  We  have  corrected  programming 
and  clerical  errors  in  the  preliminary 
results,  where  applicable.  Any  alleged 
programming  or  clerical  errors  about 
which  we  or  the  parties  do  not  agree  are 
discussed  in  the  relevant  sections  of  the 
Decision  Memo,  which  is  accessible  on 
the  Web  at  http://ia.ita.doc.gov/fm  and 
is  on  file  in  the  CRU,  Room  B-099. 

Final  Results  of  Reviews 

We  determine  that  the  following 
percentage  weighted-average  margins  on 
BBs  exist  for  the  period  May  1,  2000, 
through  April  30,  2001: 


Company 


Margin 
(per- 
cent) 


FRANCE 


SKF  France  S.A.  and  Sarma  

Bearings      Discount      Intemational 

GmbH 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay .'. 

Representaclones  Industriales 

Rodriguez  S.A 

DCD 

EuroLatin  Export  Services,  Ltd 


8.51 

66.18 

(^) 
(=) 
(') 

66.18 

66.18 

(=) 


Margin 
(per- 
cent) 


GERMANY 


FAG   Kugelfischer  Georg   Schaefer  I 

AG  ;  0.34 

Torrington  Nadellager  GmbH  1.22 

Bearings      Discount      Intemational 

GmbH  70.41 

Paul  Mueller  Industrie  GmbH  &  Co. 

KG  0.04 

Rodamientos  Rovi  {^) 

Rovi-Valencia H 

Rovi-Marcay H 

Representaciones  Industriales 

Rodriguez  S.A 70.41 

DCD  70.41 

EuroLatin  Export  Services,  Ltd (*) 


rTALY 


FAG  Italia  S.p.A 

SKF  Industrie  S.p.A 

Bearings      Discount      Intemational 

GmbH 

Rodamientos  Rovi  

Rovi-Valencia 

Rovi-Marcay 

Representaciones  Industriales 

Rodriguez  S.A 

DCD  

EuroLatin  Export  Sen/ices,  Ltd 


JAPAN 


Koyo  Seiko  Co..  Ltd 

NSK  Ltd 

NTN  Corporation 

Osaka  Pump  Co.,  Ltd 

Takeshita  Seiko  Co.,  Ltd 

Asahi  Seiko  Co.,  Ltd 

Isuzu  Motors  Ltd 

Nachi-Fujikoshi  Corporation  .. 

Nankai  Seiko  Co.,  Ltd 

Nippon  Pilk>w  BlockSales  Co. 


Ltd. 


UNITED  KINGDOM 


NSK  Bearings  Europe,  Ltd 

FAG  (U.K.)  Ltd 

The  Barden  Corporation  (U.K.) 


Ltd. 


1.42 
3.70 

68.29 

(^) 
(^) 
(^) 

68.29 
68.29 

(^) 


7.70 
6.07 
9.72 
0.98 
2.88 
2.51 
73.55 
10.33 
0.59 
3.42 


16.87 

V) 
3.87 


1  No  Shipments  or  sales  subject  to  this  re- 
view. The  deposit  rate  remains  unchanged 
from  the  last  relevant  segment  of  the  pro- 
ceeding in  which  the  firm  had  shipments/sales. 

^No  shipments  or  sales  subject  to  this  re- 
view. The  firm  has  no  individual  rate  from  any 
segment  of  this  proceeding. 

Resellers 

With  respect  to  EuroLatin  Export 
Services  Limited,  Rodamientos  Rovi 
C.A.,  Rovi-Maracay,  and  Rovi-Valencia 
and  the  reviews  of  the  antidumping 
duty  orders  on  BBs  from  France, 
(Germany,  and  Italy,  we  have  analyzed 
their  claims  that  they  had  no  shipments 
diuing  the  POR.  We  have  based  our 
analysis  on  letters  from  these 
respondents  indicating  that  they  had  no 
shipments  and  on  our  examination  of 
the  Customs  Service  database  for 


imports  of  entered  merchandise 
involving  these  respondents.  Based 
upon  the  record  and  our  methodology  of 
reviewing  Customs  Senice  information, 
subject  to  the  limitations  discussed 
below,  we  have  determined  that  the 
respondents  at  issue  had  no  shipments 
during  the  POR,  and  we  have  not 
established  margins  for  use  as  future 
cash-deposit  rates. 

Notwithstanding  these  respondents' 
letters  reporting  that  they  had  made  no 
shipments,  in  this  case  it  is  impossible 
to  establish  the  accuracy  of  their 
statements  with  certainty  from  Customs 
Service  data.  The  Customs  information 
does  not  necessarily  identif\'  whether 
these  resellers  were  involved  in 
shipments  of  subject  BBs  during  the 
POR.  Therefore,  we  are  not  rescinding 
the  reviews  of  these  parties  and  we  will 
instruct  the  Customs  Service  at  the  time 
of  liquidation  to  review  all 
documentation  for  suspended  entries  of 
subject  merchandise.  If  the  Customs 
Service  finds  that,  in  fact,  any  of  these 
"no-shipment"  respondents  had 
shipments  of  subject  merchandise 
during  the  POR,  we  will  instruct  the 
Customs  Service  to  apply  a  facts- 
available  rate  to  such  respondents  based 
on  the  adverse  facts-available  rate  we 
have  determined  for  BBs  from  the 
applicable  country  of  origin  (France, 
Germany,  or  Italy).  See  Preliminary 
Results,  67  FR  at  17362,  for  a 
description  of  our  determination  of 
these  rates. 

Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  We  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  these  final  results  of 
reviews.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated, 
whenever  possible,  an  exporter/ 
importer-specific  assessment  rate  or 
value  for  subject  merchandise. 

a.  Export  Price 

With  respect  to  export-price  (EP) 
sales,  we  divided  the  total  dumping 
margins  (calculated  as  the  difference 
between  normal  value  (NV)  and  the  EP) 
for  each  exporter's  importer/customer 
by  the  total  number  of  units  the  exporter 
sold  to  that  importer/customer.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  per-unit  dollar  amount  against 
each  unit  of  merchandise  on  each  of  that 
importer's/customer's  entries  under  the 
relevant  order  during  the  review  period. 
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b.  Constructed  Export  Price 

For  constructed  export-price  (CEP) 
sales  (sampled  and  non-sampled),  we 
divided  the  total  dimiping  margins  for 
the  reviewed  sales  by  the  total  entered 
value  of  those  reviewed  sales  for  each 
importer.  When  an  affiliated  party  acts 
as  an  importer  for  EP  sales  we  have 
included  the  applicable  EP  sales  in  the 
assessment-rate  calculation.  We  will 
direct  the  Customs  Service  to  assess  the 
resulting  percentage  margin  against  the 
entered  customs  values  for  the  subject 
merchandise  on  each  of  that  importer's 
entries  under  the  relevant  order  during 
the  review  period  (see  19  CFR 
351.212(a)). 

Cash-Depfisit  Requirements 

To  calculate  the  cash-deposit  rate  for 
each  respondent  (i.e.,  each  exporter 
and/or  manufacturer  included  in  these 
reviews),  we  divided  the  total  dumping 
margins  for  each  company  by  the  total 
net  value  of  that  company's  sales  of 
merchandise  during  the  review  period 
subject  to  each  order. 

To  derive  a  single  deposit  rate  for 
each  respondent,  we  weight-averaged 
the  EP  and  CEP  deposit  rates  (using  the 
EP  and  CEP,  respectively,  as  the 
weighting  factors).  To  accomplish  this 
when  we  sampled  CEP  sales,  we  first 
calculated  the  total  dumping  margins 
for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
margins  by  the  ratio  of  total  days  in  the 
review  period  to  days  in  the  sample 
weeks.  We  then  calculated  a  total  net 
value  for  all  CEP  sales  during  the  review 
period  by  multiplying  the  sample  CEP 
total  net  value  by  the  same  ratio. 
Finally,  we  divided  the  combined  total 
dumping  margins  for  both  EP  and  CEP 
sales  by  the  combined  total  value  for 
both  EP  and  CEP  sales  to  obtain  the 
deposit  rate. 

We  will  direct  the  Customs  Service  to 
collect  the  resulting  percentage  deposit 
rate  against  the  entered  customs  value  of 
each  of  the  exporter's  entries  of  subject 
merchandise  entered,  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  the  date  of  publication  of  this 
notice.  Entries  of  parts  incorporated  into 
finished  bearings  before  sales  to  an 
unaffiliated  customer  in  the  United 
States  will  receive  the  respondent's 
deposit  rate  applicable  to  the  order. 

Ftirthermore,  the  following  deposit 
requirements  will  be  effective  upon 
publication  of  this  notice  of  final  results 
of  administrative  reviews  for  all 
shipments  of  ball  bearings  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash- 


deposit  rates  for  the  reviewed 
companies  will  be  the  rates  shown 
above  except  that,  for  firms  whose 
weighted-average  margins  are  less  than 
0.5  percent  and,  therefore,  de  minimis, 
the  Department  will  not  require  a 
deposit  of  estimated  antidumping 
duties;  (2)  for  previously  reviewed  or 
investigated  companies  not  listed  above, 
the  cash-deposit  rate  will  continue  to  be 
the  company-specific  rate  published  for 
the  most  recent  period;  (3)  if  the 
exporter  is  not  a  firm  covered  in  this 
review,  a  prior  review,  or  the 'original 
less-than-fair-value  (LTFV)  investigation 
but  the  manufacturer  is,  the  cash- 
deposit  rate  will  be  the  rate  established 
for  the  most  recent  period  for  the 
manufacturer  of  the  merchandise;  and 
(4)  the  cash-deposit  rate  for  all  other 
manufacturers  or  exporters  will 
continue  to  be  the  "All  Others"  rate  for 
the  relevant  order  made  effective  by  the 
final  results  of  review  published  on  July 
26,  1993  (see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Part^s  Thereof  From  France,  et  al: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  and  Revocation 
in  Part  of  an  Antidumping  Duty  Order, 
58  FR  39729  (July  26,  1993),  and,  for 
BBs  from  Italy,  see  Antifriction  Bearings 
(Other  Than  Tapered  Roller  Bearings) 
and  Parts  Thereof  From  France,  et  al.: 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  Partial 
Tennination  of  Administrative  Reviews, 
and  Revocation  in  Part  of  Antidumping 
Duty  Orders,  61  FR  66472  (December  17, 
1996)).  These  "All  Others"  rates  are  the 
"All  Others"  rates  fi-om  the  relevant 
LTFV  investigation. 

These  deposit  requirements  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
reviews. 

This  notice  serves  as  a  reminder  to 
importers  of  their  responsibility  under 
19  CFR  351.402(f)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  diu-ing  these 
review  periods.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Department's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  doubled  antidumping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  the  return  or  destruction 
of  APO  materials  or  conversion  to 
judicial  protective  order  is  hereby 
requested.  Failure  to  comply  with  the 


regulations  and  the  terms  of  an  APO  are 
sanctionable  violations. 

We  are  issuing  and  publishing  these 
determinations  and  notice  in 
accordance  with  sections  751(a)(1)  and 
777(i)  of  the  Act  and  19  CFR  351.210(c). 

Dated:  August  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix 

Comments  and  Responses 

1.  Facts  Available 

2.  Margin  Calculation  (Zeroing  of  Positive 

Margins] 

3.  Export  Price/Constructed  Export  Price 

4.  Price  Adjustments 

A.  Commissions 

B.  Billing  Adjustments 

C.  Credit  Expenses 

D.  Direct  and  Indirect  Selling  Expenses 

E.  Others 

5.  Arm's-Length  Test  and  Sales  to  Affiliated 

Parties 

6.  Sample  Sales,  Prototype  Sales,  and  Sales 

Outside  the  Ordinary  Course  of  Trade 

7.  Cost  of  Production  and  Constructed  Value 

A.  Profit  for  CV 

B.  Affiliated-Party  Inputs 

C.  Depreciation  of  Idle  Assets 

D.  Loss  on  Marketable  Securities 

E.  Others 

8.  Packing  and  Movement  Expenses 

9.  Discounts  and  Rebates 

10.  Miscellaneous 

A.  Improper  Service 

B.  Consignment  Sales 

C.  Model  Matching 

D.  Clerical  Errors 

E.  Others 

[FR  Doc.  02-22254  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-1 22-840] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Cart)on  and 
Certain  Alloy  Steel  Wire  Rod  From 
Canada 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Constance  Handley  or  Daniel  O'Brien,  at 
(202) 482-0631  or  (202) 482-1376, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
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the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department]  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Final  Determination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  (steel  wire  rod)  from 
Canada  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
"Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  April  2, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Canada,  67 
FR  17389  (April  10,  2002).  Since  the 
publication  of  the  preliminary 
determination,  the  following  events 
have  occurred: 

In  April  and  May  2002,  the 
Department  verified  the  responses 
submitted  by  the  three  respondents  in 
the  investigation:  Ispat  Sidbec  Inc.  (ISI), 
Ivaco,  Inc.  (Ivaco)  and  Stelco,  Inc. 
(Stelco).  Verification  reports  were 
issued  in  May  and  Jime  2002.  On  July 
8,  2002,  we  received  case  briefs  from  the 
petitioners  ^  and  the  three  respondents. 
On  July  17,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondents.  A  public  hearing  was  not 
held. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
conciurent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago  and 
Ukraine)  and  coimtervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 
Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 


"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  June  28,  2002, 
petitioners  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  red  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  the  petitioners'  June  28, 
2002  submission  on  July  8, 11, 17,  and 
29,  2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 


'  The  petitioners  in  this  investigation  are  Co-Steel 
Raritand,  Inc.,  and  North  Start  Steel  Texas,  Inc. 


2  On  August  9.  2002,  Bekaerl  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod,  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon.  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
liiore  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfiu,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
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rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090, 
7213.91.4510,  7213.91.4590. 
7213.91.6010.  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051. 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  July  1, 

2000,  through  June  30.  2001.  This 

period  corresponds  to  the  four  most 

recent  fiscal  quarters  prior  to  the  month 

of  the  filing  of  the  petition  (i.e.,  August 

2001). 

I 
Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  three  respondents.  We  used 
standard  verification  procediu-es 
including  examination  of  relevant 
accoimting  and  production  records,  and 
original  source  documents  provided  by 
the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Decision  Memorandum 
dated  August  23,  2002,  and  are  hereby 
adopted  by  this  notice.  The  Decision 
Memomndum  is  on  file  in  room  B-099 
of  the  main  Department  of  Commerce 


building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  http://www.ita.doc.gov/ 
import_admin/records/fm.  The  paper 
and  electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determinations 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determinatioi^calculation 
methodologies  in  calculating  the  final 
dumping  margins  in  these  proceedings. 
These  adjustments  are  discussed  in  the 
Decision  Memorandum  for  this 
investigation. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
steel  wire  rod  exported  from  Canada, 
with  the  exception  of  merchandise 
produced  by  Stelco,  Inc.,  that  are 
entered,  or  withdrawn  from  wsirehouse, 
for  consumption  on  or  after  the  date  of 
the  preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  Because  we  have 
determined  that  steel  wire  rod  produced 
by  Stelco,  Inc.  is  not  being  sold  at  LTFV, 
we  are  not  directing  the  Customs 
Service  to  suspend  liquidation  of  this 
merchandise.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  Canada: 


Manufacturer/exporter 


ISI  

Ivaco  

Stelco 

All  Others 


Margin 
(percent) 


2.54 
13.35 
•1.18 

9.91 


'  De  m/n;m/s— excluded  from  the  calculation 
of  the  "All  Others"  rate. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
Internationed  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from 
Canada  are  causing  material  injury,  or 
threaten  material  injury,  to  an  industry 
in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 


of  injury  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injiuy 
does  exist,  the  Department  will  issue  an 
antidiunping  order  directing  Customs 
Service  officials  to  assess  antidiunping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consiunption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retmn/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determinations  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i){l)  of  the  Act. 

Dated:  August  23,  2002. 
Faryar  Shizad, 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix 

Issues  Covered  in  Decision  Memorandum 

Comment  1:  Treatment  of  Negative  Margins 
Sales  Issues  Specific  to  Ivaco 

Comment  2:  Reported  U.S.  Inventory 

Carrying  Costs 
Comment  3:  Indirect  Selling  Expenses 

Incurred  in  Canada 
Comment  4:  Facts  Available  Rate  for  Further 

Manufactured  Sales 
Comment  5:  Sivaco  Georgia's  (SGA)  Freight 

Revenue  for  Certain  Sales 
Comment  6:  The  Department  Should  Exclude 

All  of  Ivaco's  Intra-Company  Sales 
Comment  7:  Three  Sales  Identified  by  Ivaco 

as  U.S.  Sales 
Comment  8:  The  Department  Should  Convert 

Ivaco's  Home  Market  Gross  Unit  Price  and 

Associated  Expenses  to  a  Uniform 

Currency 

Cost  Issues  Specific  to  Ivaco 

Comment  9:  Deferred  Production  Costs 
Comment  10:  Ivaco's  Reported  Billet  Costs 

and  Cost  of  Manufacture 
Comment  11:  Financial  Expense  Ratio 
Comment  12:  General  and  Administrative 

Expense  Ratio 

Sales  Issues  Specific  to  ISI 

Comment  13:  Date  of  Payment  for  Unpaid 

Sales  to  a  U.S.  Customer 
Comment  14:  Matching  of  Prime  Material  to 

Non-Prime  Material 
Comment  15:  Walker  Wire's  Sales  of  Wire 

Products 
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Comment  16:  Segregation  of  Further- 
Manufactured  Sales  from  Other 
Constructed  Export  Price  Sales 

Cost  Issues  Specific  to  ISI 

Comment  17:  Affiliated  Party  Inputs 
Comment  18:  General  and  Administrative 

Depreciation  Expense 
Comment  19:  General  and  Administrative 

Expense — Further  Manufacturing 
Comment  20:  Adjustment  to  Walker  Wire's 

Cost  of  Manufacturing 

Sales  Issues  Specific  to  Stelco 

Comment  21:  Sale  Amount 
Comment  22:  Stelco's  Sales  to  StelHI  Ltee. 
(Steini) 

Cost  Issues  Specific  to  Stelco 

Comment  23:  "Collapsed  Entities"  Rule 
Comment  24:  Purchase  of  Pulverized  Coal, 

Bloom  Reheating  Services  and  Billets 
Comment  25:  Purchases  of  Iron  Ore 
Comment  26:  General  and  Administrative 

Expense  Rates 
Comment  27:  Foreign  Exchange  Gains  and 

Losses 
Comment  28:  Short-Term  Interest  Income 
Comment  29;  Further  Manufacturing  Costs 
Comment  30:  Minor  Errors 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-«23-812] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Ukraine 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  August  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Blozy,  Stephen  Bailey,  or  Lisa 
Shishido,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0165,  (202)  482-1102.  and  (202) 
482-1382,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute,  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Roimd 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  ("the 
Department")  regiUations  refer  to  the 
regulations  at  19  CFR  part  351  (2001). 


Final  Determination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  from  Ukraine  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
("LTFV"),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

This  investigation  was  initiated  on 
September  24,  2001.  See  Notice  of 
Initiation  of  Antidumping  Duty 
Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  From  Brazil. 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela,  66  FR  50164  (October  2, 
2001)  ["Notice  of  Initiation").  The  sole 
participating  respondent  in  this 
investigation  is  Krivorozhstal  State 
Mine-Metallurgical  Works 
("Krivorozhstal").  The  petitioners  in 
this  investigation  are  Co-Steel  Raritan, 
Inc.,  Georgetown  Steel  Company, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
("Petitioners").  On  October  17.  2001, 
the  Government  of  Ukraine  ("GOU") 
submitted  a  request  for,  and  information 
in  support  of,  graduation  to  market 
economy  status  for  Ukraine.  On  April 
10,  2002,  the  Department  of  Commerce 
("the  Department")  published  its  Notice 
of  Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value  and  Postponement 
of  Final  Determination:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Ukraine,  67  FR  17367  (April  10,  2002) 
("Preliminary  Determination"].  Since 
the  Preliminary  Determination  of  the 
investigation,  the  following  events  have 
occurred. 

On  April  17.  2002,  the  Department 
issued  to  Krivorozhstal  a  letter  regarding 
its  March  19,  2002  submission.  On  April 
24,  2002,  Krivorozhstal  responded  to 
this  letter. 

On  April  17,  and  April  18.  2002, 
respectively,  the  GOU  submitted  a 
request  and  proposal  for  a  suspension 
agreement  in  accordance  with  the 
Department's  regulations  at  19  CFR 
351.208.  On  April  24,  2002,  the  GOU 
submitted  a  request  to  discuss  its 
proposed  suspension  agreement. 

On  April  24,  2002,  Krivorozhstal 
submitted  a  request  that  the  Department 
issue  to  it  a  market  economy 
questionnaire.  On  April  30,  2002, 
Petitioners  submitted  a  letter  in 
opposition  to  this  request. 

On  May  20  and  May  21,  2002, 
Krivorozhstal  submitted  public  pricing 
information  regarding  its  factors  of 
production.  On  May  21,  2002, 


Krivorozhstal  requested  that  the 
Department  allow  the  late  submission  of 
its  public  pricing  information 
concerning  water.  On  May  24.  2002. 
Petitioners  submitted  a  letter  in 
opposition  to  this  request.  On  June  6, 
2002,  the  Department  issued  a 
questionnaire  to  Krivorozhstal  regarding 
public  pricing  information,  including 
the  information  concerning  water.  On 
June  20,  2002,  Krivorozhstal  responded 
to  this  questionnaire. 

On  June  24,  2002,  Krivorozhstal 
submitted  production  and  sales 
documentation  for  byproducts  that  it 
claimed  it  generated  and  sold  during  the 
POL  On  June  26,  2002,  the  Department 
requested  information  from 
Krivorozhstal  regarding  its  June  24, 
2002,  submission.  See  Memorandum  to 
the  File  from  Lori  Ellison  to  James  C. 
Doyle.  June  26,  2002.  On  June  27.  2002. 
Krivorozhstal  provided  a  response  to 
this  request. 

On  June  6,  2002.  the  Department 
issued  a  verification  agenda  to 
Krivorozhstal.  On  June  27.  2002. 
Petitioners  submitted  comments 
regarding  the  Department's  verification. 
The  Department  conducted  a 
verification  of  Krivorozhstal 's  sales  and 
factors  of  production  data  at 
Krivorozhstal's  headquarters  in  Krivoii 
Rog,  Ukraine  from  July  1.  2002.  through 
July  5.  2002.  See  Memorandum  to  the 
File  from  Lori  Ellison  and  Stephen 
Bailey:  Verification  of  Sales  and  Factors 
of  Production  for  Krivorozhstal  in  the 
Antidumping  Duty  Investigation  of 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Ukraine.  July  19.  2002 
("Verification  Report"). 

On  July  26.  2002.  Petitioners  and 
Krivorozhstal  submitted  case  briefs  with 
respect  to  the  sales  and  factors  of 
production  verification  and  the 
Department's  Preliminary 
Determination.  Petitioners  and 
Krivorozhstal  submitted  rebuttal  briefs 
on  July  31,  2002. 

The  Department  has  conducted  and 
completed  the  investigation  in 
accordance  with  section  735  of  the  Act. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel:  (d)  ball  bearing  steel;  and 
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(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminiun,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximmn  individual  200  microns);  (iii) 
having  no  inclusionsgreater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 


and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  Petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031.  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 
Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 


welding  wire.  On  Jime  28,  2002, 
Petitioners  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  Petitioners'  June  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  and  the  Petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidiunping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Tiu-key)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

Period  of  Investigation 

The  POI  is  January  1,  2001,  through 
June  30,  2001.  This  period  corresponds 
to  the  two  most  recent  fiscal  quarters 
prior  to  the  month  of  the  filing  of  the 
petition  (i.e.,  August  2001), 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  the  information 
submitted  by  Krivorozhstal  for  use  in 
our  final  determination.  We  used 
standard  verification  procedures 
including  examination  of  relevant 
accounting  and  production  records,  and 
original  soiu-ce  docimients  provided  by 
Krivorozhstal.  We  made  no  changes 
from  the  Preliminary  Determination  as  a 
result  of  verification.  See  Analysis 
Memorandum  for  Krivorozhstal  (August 
23,  2002)  {"Analysis  Memorandum"). 


'  On  August  9.  2002.  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 
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Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  to  this  investigation  are 
addressed  in  the  Issues  and  Decision 
Memorandum  from  Joseph  A.  Spetrini, 
Deputy  Assistant  Secretary,  to  Faryar 
Shirzad,  Assistant  Secretary  (August  23, 
2002)  ["Decision  Memorandum"), 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
and  other  issues  addressed,  is  attached 
to  this  notice  as  an  Appendix.  Parties 
can  find  a  complete  discussion  of  all 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
the  Decision  Memorandum,  a  public 
memorandum  which  is  on  file  at  the 
U.S.  Department  of  Commerce,  in  the 
Central  Records  Unit,  in  room  B-099.  In 
addition,  a  complete  version  of  the 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandiun  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  oiu  analysis  of  comments 
received,  we  have  made  adjustments  to 
the  calculation  methodology  in 
calculating  the  final  dumping  margin  in 
this  proceeding.  See  Analysis 
Memorandum. 

Critical  Circumstances 

On  December  5,  2001,  Petitioners 
alleged  that  there  that  there  was  a 
reasonable  basis  to  believe  or  suspect 
that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from 
Brazil,  Germany,  Mexico,  Moldova, 
Turkey,  and  Ukraine. ^  On  February  4, 
2002,  the  Department  preliminarily 
determined  that  critical  circumstances 
exist  with  respect  to  wire  rod  from 
Ukraine.  See  Memorandum  to  Faryar 
Shirzad  Re:  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Ukraine — 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances  (February  4, 
2D02);  See  also  Carbon  and  Alloy  Wire 
Rod  from  Germany,  Mexico.  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR  6224 
(February  11,  2002}  ["Critical 
Circumstances  Notice"). 

In  the  Department's  Preliminary 
Determination,  we  determined  that 
critical  circumstances  exist  for  imports 


^On  December  21.  2001  Petitioners  further 
alleged  that  'there  was  a  reasonable  basis  to  believe 
or  suspect  that  critical  circumstances  exist  with 
respect  to  imports  of  wire  rod  from  Trinidad  and 
Tobago. 


of  carbon  and  certain  alloy  steel  wire 
rod  from  Ukraine  manufactiued  and/or 
exported  by  Krivorozhstal.  Neither 
Petitioners  nor  Krivorozhstal  provided 
comments  on  this  issue  in  their  briefs. 
Therefore,  for  this  final  determination, 
we  continue  to  find  critical 
circumstances  for  imports  of  carbon  and 
certain  alloy  steel  wire  rod  from  Ukraine 
manufactured  and/or  exported  by 
Krivorozhstal. 

Non-Market  Economy  Country 

The  Department  has  treated  Ukraine 
as  a  nonmarket  economy  ("NME") 
country  in  all  past  antidumping 
investigations.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Solid  Agricultural  Grade 
Ammonium  Nitrate  from  Ukraine,  66  FR 
38632  (July,  25,  2001),  ["Ammonium 
Nitrate  from  Ukraine");  Notice  of 
Preliminary  Determinations  of  Sales  at 
Less  Than  Fair  Value:  Steel  Concrete 
Reinforcing  Bars  from  Poland, 
Indonesia,  and  Ukraine,  66  FR  8343 
(January  30,  2001);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  Ukraine,  62  FR 
61754  (November  19,  1997)  ["CTL  Plate 
from  Ukraine").  This  NME  designation 
remains  in  effect  until  it  is  revoked  by 
the  Department  [see  section  771(18)(C) 
of  the  Act).  As  explained  in  the  "Case 
History"  section,  on  October  17,  2001, 
the  GOU  submitted  a  request  for,  and 
information  in  support  of,  graduation  to 
market  economy  status  for  Ukraine.  The 
Department  has  decided  to  defer  this 
decision  in  order  to  evaluate  the  broad 
range  of  issues  and  information 
regarding  Ukraine's  economic  reforms 
and  request  for  market  economy  status. 
See  Notice  to  Defer  a  Decision 
Regarding  Ukraine's  Non-Market 
Economy  Status,  67  FR  51536  (August  8, 
2002)  ["Ukraine's  Non-Market  Status"). 
As  explained  further  in  Ukraine's  Non- 
Market  Status,  since  a  country's  NME 
status  remains  in  effect  until  revoked, 
we  have  continued  to  treat  Ukraine  as 
an  NME  coimtry  for  purposes  of  the 
final  determination. 

When  the  Department  is  investigating 
imports  from  an  NME,  section  773(c)(1) 
of  the  Act  directs  us  to  base  the  normal 
value  ("NV")  on  the  NME  producer's 
factors  of  production,  valued  in  a 
comparable  market  economy  that  is  a 
significant  producer  of  comparable 
merchandise.  The  sources  of  individual 
factor  prices  are  discussed  under  the 
"Normal  Value"  section  of  the 
Preliminary  Determination,  the 
preliminary  Analysis  Memorandum,  or 
the  Analysis  Memorandum. 


Separate  Rates 

For  the  final  determination,  the 
Department  will  calculate  a  separate 
antidumping  margin  for  Krivorozhstal, 
based  on  its  ability  to  demonstrate  an 
absence  of  government  control  of 
Respondent's  export  functions.  For  a 
complete  discussion  of  this  issue,  see 
Decision  Memorandum,  comment  3. 

Ukraine-Wide  Rate 

As  discussed  in  our  Preliminary 
Determination,  the  Ukraine-wide  rate  is 
the  calculated  margin  for  Krivorozhstal, 
the  sole  exporter.  See  "Ukraine-Wide 
Rate"  section  of  our  Preliminary 
Determination.  There  has  been  no  other 
evidence  submitted  since  the 
Preliminary  Determination  to  change 
this  determination.  Accordingly,  we 
have  calculated  a  Ukraine- wide  rate  for 
this  investigation  based  on  the 
weighted-average  margin  determined  for 
Krivorozhstal.  This  Ukraine-wide  rate 
applies  to  all  entries  of  subject 
merchandise. 

Suspension  Agreement 

As  discussed  above  under  "Case 
History,"  on  April  17,  and  April  18, 
2002,  respectively,  the  GOU  submitted  a 
request  and  proposal  for  a  suspension 
agreement  in  accordance  with  the 
Department's  regulations  at  19  C.F.R. 
351.208.  On  April  24,  2002,  the  GOU 
submitted  a  request  to  discuss  its 
proposed  suspension  agreement.  No 
agreement  was  concluded. 

Fair  Value  Comparisons 

To  determine  whether  sales  of  wire 
rod  from  Ukraine  were  made  in  the 
United  States  at  LTFV,  we  compared 
export  price  ("EP")  to  NV.  as  described 
in  the  "Export  Price"  and  "Normal 
Value"  sections  of  the  Preliminary 
Determination.  In  accordance  with 
section  777A(d)(l)(A)(i)  of  the  Act,  we 
calculated  weighted-average  EPs. 

Surrogate  Country 

For  purposes  of  the  final 
determination,  we  continue  to  find  that 
Indonesia  remains  the  appropriate 
primary  surrogate  country  for  Ukraine. 
For  further  discussion  and  analysis 
regarding  the  surrogate  country 
selection  for  Ukraine,  see  the  "Surrogate 
Country"  section  of  our  Preliminary 
Determination. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  U.S.  Customs  Service  ("Customs") 
to  continue  to  suspend  liquidation  of  all 
imports  of  subject  merchandise  entered, 
or  withdrawn  from  warehouse,  for 
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consumption  on  or  after  tlie  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
We  will  instruct  Customs  to  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  equal  to  the  weighted-average 
amount  by  which  the  NV  exceeds  the 
EP,  as  indicated  below.  These 
suspension  of  liquidation  instructions 
will  remain  in  effect  until  further  notice. 
The  weighted-average  diunping  margin 
is  as  follows: 


Exporter/manufacturer 

Weighted- 
average 
margin 
(in  percent) 

Krivorozhstal 

116.37 

Disclosure 

The  Department  will  disclose 
calculations  performed,  within  five  days 
of  the  date  of  publication  of  this  notice, 
to  the  parties  in  this  investigation,  in 
accordance  with  section  3  5 1.2  24  (b)  of 
the  Department's  regulations. 

International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the  ITC  of  our 
affirmative  determination  of  sales  at 
LTFV.  As  our  final  determination  is 
affirmative,  the  ITC  will  determine 
within  45  days  after  our  final 
determination  whether  imports  of  wire 
rod  from  Ukraine  are  materially 
injuring,  or  threaten  material  injury  to, 
the  U.S.  industry.  If  the  ITC  determines 
that  material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  cancelled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidiunping  duty  order  directing 
Customs  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered  for  consimiption 
on  or  after  the  effective  date  of  the 
suspension  of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
discussed  imder  APO  in  accordance 
vdth  19  C.F.R.  351.305.  Timely 
notification  of  retimi/destruction  of 
APO  materials  or  conversion  to  judicial 
order  is  hereby  requested.  Failure  to 
comply  with  the  regulations  and  the 
terms  of  an  APO  is  a  sanctionable 
violation.  This  determination  is  issued 
and  published  in  accordance  with 
sections  735(d)  and  777(i)(l)  of  the  Act. 


Dated:  August  23.  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

Comment  1 :  Whether  the  Department  Should 

Use  Domestic  Indonesian  Surrogate 

Values  When  Valuing  Certain  Factors  of 

Production 
Comment  2:  Whether  the  Department  Should 

Use  the  Surrogate  Value  for  Tap  Water 

Submitted  by  Krivorozhstal 
Comment  3:  Whether  Krivorozhstal  is 

Entitled  to  a  Separate  Dumping  Margin 
Comment  4:  Whether  the  Department  Should 

Value  Factors  Used  to  Mine  Iron  Ore 
Comment  5:  Whether  Krivorozhstal  Should 

Receive  Full  Credit  for  All  Byproducts 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

IA-274-a04] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Trinidad  and  Tobago 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok  or  Tisha  Loeper-Viti  at 
(202) 482-4162  or  (202) 482-7425, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Final  Determination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  fi-om  Trinidad  and 
Tobago  is  being  sold,  or  is  likely  to  be 
sold,  in  the  United  States  at  less  than 
fair  value  (LTFV),  as  provided  in  section 
735  of  the  Act.  The  estimated  margins 
of  sales  at  LTFV  are  shown  in  the 
Continuation  of  Suspension  of 
Liquidation  section  of  this  notice. 


Case  History 

The  preliminary,  determination  in  this 
investigation  was  issued  on  April  2, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Trinidad  and 
Tobago.  67  FR  17379  (April  10.  2002) 
(Preliminary  Determination).  Since  the 
publication  of  the  preliminary 
determination,  the  following  events 
have  occurred: 

In  April  and  May  2002,  the 
Department  verified  the  responses 
submitted  by  the  sole  respondent  in  this 
investigation,  Caribbean  Ispat  Limited 
and  its  affiliates  Ispat  North  America 
Inc.  and  Walker  Wire  (Ispat)  Inc. 
(collectively  Carribean  Ispat  Ltd.). 
Verification  reports  were  issued  in  May 
and  Jime  2002.  On  Jime  28,  2002,  we 
received  case  briefs  fi'om  the 
petitioners '  and  the  respondent.  On 
July  3,  2002,  we  received  rebuttal  briefs 
from  the  petitioners  and  the  respondent. 
A  public  hearing  was  held  on  July  9, 
2002. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidimiping  duty  (BrazU, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 
Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  Jime  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  June  28,  2002,  the 
petitioners  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i)  . 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 


1  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc.,  GS  Industries,  Inc.,  Keystone 
Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc. 
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In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  RubberManufactm^rs 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  the  petitioners'  June  28, 
2002,  submission  on  July  8, 11, 17,  and 
29,  2002.  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.^ 

The  Department  has  analyzed  these 
requests  and  the  petition0rs'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidiunping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Conunerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  nun  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  fi-ee  machining 
steel  products  [i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  fi'om  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  idicrons  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 


2 On  August  9,  2002.  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  the  petitioners  or  other 
interested  parties  provide  a  reasonable 
basis  to  believe  or  suspect  that  there 
exists  a  pattern  of  importation  of  such 
products  for  other  than  those 
applications,  end-use  certification  for 
the  importation  of  such  products  may  be 


required.  Under  such  circumstances, 
only  the  importers  of  record  would 
normally  be  required  to  certifv"  the  end 
use  of  the  imported  merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510.  7213.91.4590. 
7213.91.6010,  7213.91.6090, 
7213.99.0031.  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  July  1. 
2000,  through  June  30,  2001.  This 
period  corresponds  to  the  four  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  [i.e.,  August 
2001). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondent.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Decision  Memorandum 
dated  August  23,  2002,  and  are  hereby 
adopted  by  this  notice.  The  Decision 
Memorandum  is  on  file  in  room  B-099 
of  the  main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  wwh'. ita.doc.gov/ 
import  admin/records/ fm.  The  paper 
and  electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary  ^. 

Determinations 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  in 
calculating  the  final  dumping  margin  in 
this  proceeding.  In  addition,  we  have 
made  a  final  determination  that  critical 
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circumstances  do  not  exist  with  regard 
to  this  case.  The  adjustments  to  the 
diunping  margin,  as  well  as  a  detailed 
description  of  the  critical  circiunstances 
analysis,  are  discussed  in  the  Decision 
Memorandum  for  this  investigation. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
steel  wire  rod  exported  from  Trinidad 
and  Tobago  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of  the 
preliminary  determination.  The 
Customs  Service  shall  continue  to 
require  a  cash  deposit  or  the  posting  of 
a  bond  based  on  the  estimated 
weighted-average  dumping  margins 
shown  below.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

Furthermore,  because  the  Department 
now  determines  that  critical 
circumstances  do  not  exist,  the 
suspension  of  liquidation  for  all 
shipments  that  entered  or  were 
withdrawn  from  warehouse,  for 
consumption  prior  to  April  10,  2002,  is 
terminated.  We  are  directing  the 
Customs  Service  to  refund  any  cash 
deposits  and  release  any  bonds  or  other 
security  relating  to  such  shipments. 

We  dfetermine  that  the  following 
weighted-average  dumping  margins 
exist  for  Trinidad  and  Tobago: 


Manufacturer/exporter 


Margin 
(percent) 


Caribbean  Ispat  Ltd 
All  Others 


11.40 
11.40 


International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from 
Trinidad  and  Tobago  are  causing 
material  injury,  or  threaten  material 
injury,  to  an  industry  in  the  United 
States.  If  the  ITC  determines  that 
material  injury  or  threat  of  injury  does 
not  exist,  this  proceeding  will  be 
terminated  and  all  securities  posted  will 
be  refunded  or  canceled.  If  the  ITC 
determines  that  such  injiuy  does  exist, 
the  Department  will  issue  an 
antidumping  order  directing  Customs 
Service  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 


after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i){l)  of  the  Act. 

Dated:  August  23,  2002.    ' 
Faryar  Shizad, 

Assistant  Secretary'  for  Import 
Administration. 

Appendix 

Issues  Covered  in  Decision  Memorandum 

/.  Issues  Specific  to  Sales 

Comment  1:  Sales  of  Non-Prime  Merchandise 
Comment  2:  201  Duties 
Comment  3:  Critical  Circumstances 
Comment  4:  Minor  Corrections  (Sales 
Verification) 

//.  Issues  Specific  to  Costs 

Comment  5:  Depreciation  on  Revalued  Assets 

Comment  6:  Iron  Ore  Offset 

Comment  7:  General  and  Administrative 

.\sset.s  Depreciation 
|FR  Doc.  02-22248  Filed  8-29-02;  8:45  am] 

BILLING  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-841-a05] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Moldova 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
SUMMARY:  We  determine  that  carbon  and 
certain  alloy  steel  wire  rod  (wire  rod) 
from  Moldova  is  being  sold,  or  is  likely 
to  be  sold,  in  the  United  States  at  less 
than  fair  value  (LTFV),  as  provided  in 
section  735  of  the  Act.  The  estimated 
margin  of  sales  at  LTFV  is  shown  in  the 
Final  Determination  of  Investigation 
section  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Gilgunn  or  Scott  Lindsay  at 
(202)  482^236  or  (202)  482-0780, 
respectively,  AD/CVD  Enforcement, 


Office  7,  Group  III,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  are  references  to  the  provisions 
of  the  Tariff  Act  of  1930,  as  amended 
(the  Act).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Conunerce  (the  Department)  regulations 
are  to  19  CFR  part  351  (2001). 

Case  History 

On  April  10,  2002,  the  Department 
published  the  preliminary 
determination  of  the  antidiunping 
investigation  of  wire  rod  from  Moldova. 
See  Notice  of  Preliminary  Determination 
of  Sales  at  Less  Than  Fair  Value:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Moldova,  67  FR  17401  (April  10,  2002) 
{Preliminary  Determination).  We  gave 
interested  parties  an  opportunity  to 
comment  on  our  Preliminary 
Determination.  On  April  12,  2002,  MSW 
informed  the  Department  that  it  would 
not  participate  in  verification.  On  April 
27,  2002,  MSW  requested  the 
Department  postpone  the  final 
determination  in  accordance  with 
section  735(a)(2)(A)  of  the  Tariff  Act. 
MSW  also  requested  that  the 
Department  extend  to  six  months  any 
provisional  measiues  imposed  pursuant 
to  section  733(d)  of  the  Tariff  Act.  On 
May  13,  2002,  we  postponed  the  final 
determination  of  these  proceedings.  See 
Postponement  of  Final  Antidumping 
Duty  Determinations;  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Germany,  Indonesia  and  Moldova,  67 
FR  32013  (May  13,  2002).  On  June  17, 
2002,  Co-Steel  Raritan,  Inc.,  OS 
Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.  (petitioners)  and  MSW 
submitted  timely  case  briefs.  On  June 
24,  2002,  the  petitioners  submitted  a 
rebuttal  brief.  The  Department  did  not 
receive  any  requests  for  a  public 
hearing. 

Scope  Issues 

Since  the  Preliminary  Determination, 
a  number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
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Hochfeld  GmbH  (collectively,  Ispat   • 
Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  Jime  28,  2002, 
petitioners  (Co-Steel  Raritan,  Inc.,  GS 
Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.)  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufactiu-ers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  Jime  28 
submission  on  July  8,11,17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  Lbese 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessiog  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 


'  On  August  9.  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excludea  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 


specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currentlv  classifiable  under  subheadings 
7213.9l'3010.  7213.91.3090. 
7213.91.4510,  7213.91.4590, 
7213.91.6010.  7213.91.6090, 
7213.99.0031.  7213.99.0038. 
7213.99.0090.  7227.20.0010. 
7227.20.0020.  7227.20.0090. 
7227.20.0095,  7227.90.6051. 
7227.90.6053,  7227.90.6058.  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POl)  is 
January  1,  2001  through  June  30.  2001. 
This  period  corresponds  to  the  two  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  in 
accordance  with  19  CFR  351.204(b). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
proceeding  and  to  which  we  have 
responded  are  listed  in  the  Appendix  to 
this  notice  and  addressed  in  the  "Issues 
and  Decision  Memorandum  for  the 
Antidumping  Investigation  of  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Moldova,"  dated"  August  23,  2002. 
(Decision  Memorandum)  which  is 
hereby  adopted  by  this  notice.  Parties 
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can  find  a  complete  discussion  of  the 
issues  raised  in  this  investigation  and 
the  corresponding  recommendations  in 
this  public  memorandimi  which  is  on 
file  in  the  Central  Records  Unit,  room 
B-099  {B-099)  of  the  main  Department 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Web  at 
http://ia.ita.doc.gov.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in -content. 

Non-Market  Economy  Status 

The  Department  has  treated  Moldova 
as  a  non-market-economy  (NME) 
country  in  all  past  antidumping 
investigations.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Steel  Reinforcing  Bars  from 
Moldova.  66  PR  33525  (June  22.  2001). 
In  accordance  with  section  771(18)(C)(i) 
of  the  Act,  a  country's  NME  status 
continues  until  the  Department  revokes 
it.  MSW  requested  that  the  Department 
revoke  Moldova's  NME  status.  The 
Government  of  the  Republic  of  Moldova 
(GORM),  however,  did  not  support  the 
treatment  of  the  entire  country  as  a 
market  economy  pursuant  to  MSW's 
request.  Therefore,  in  accordance  with 
section  771(18)  of  the  Act.  we  continue 
to  consider  the  Republic  of  Moldova  as 
an  NME  country.  See  Decision 
Memorandum. 

Changes  Since  the  Preliminary 
Determination 

We  have  not  made  any  adjustments  to 
the  calculation  methodologies  used  in 
the  Preliminary  Determination  in 
determining  the  final  dumping  margin 
in  this  proceeding. 

Use  of  Facts  Available 

As  noted  above,  MSW  refused  to 
participate  in  verification.  Section 
776(b)  of  the  Act  provides  that,  if  the 
Department  finds  that  an  interested 
party  "has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information,"  the 
Department  may  draw  an  inference  that 
is  adverse  to  the  interests  of  that  party 
in  selecting  fi-om  among  the  facts 
otherwise  available.  In  light  of  MSW's 
refusal  to  participate  in  verification,  we 
determine  that  MSW  has  failed  to 
cooperate  to  the  best  of  its  ability  and 
have  applied  adverse  facts  available  to 
MSW.  For  a  complete  discussion  of  our 
analysis,  see  the  Decision  Memorandum 
and  memorandimi  Determination  of 
Facts  Available  for  Moldova  Steel  Works 
in  Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Moldova,  dated  August  23, 
2002. 


Critical  Circumstances 

On  February  4,  2002,  the  Department 
preliminarily  determined  that  critical 
circumstances  exist  with  respect  to  wire 
rod  from  Moldova.  See  Memorandum  to 
Faryar  Shirzad  Re:  Antidumping  Duty 
Investigation  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Moldova — 
Preliminary  Affirmative  Determination 
of  Critical  Circumstances  (February  4, 
2002);  See  also  Carbon  and  Alloy  Wire 
Rod  from  Germany,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine: 
Notice  of  Preliminary  Determination  of 
Critical  Circumstances,  67  FR  6224 
(February  11,  2002).  We  received  no 
comments  from  MSW  or  the  petitioners 
regarding  our  preliminary  finding  that 
critical  circumstances  exist  for  imports 
of  wire  rod  from  Moldova.  Therefore, 
we  have  not  changed  our  determination 
and  continue  to  find  that  critical 
circiunstances  exist  for  imports  of  wire 
rod  from  Moldova. 

Final  Determination  of  Investigation 

We  determine  that  the  following 
weighted-average  percentage  margin 
exists  for  the  period  January  1 ,  2001 
through  June  30,  2001: 


Weighted- 

average 

Exporter/manufacturer 

margin 

(percent- 

age) 

Moldova-wide  rate  

369.10 

The  Moldova-wide  rate  applies  to  all 
entries  of  the  subject  merchandise  fi-om 
Moldova. 

Continuation  of  Suspension  of 
Liquidation 

Piu-suant  to  section  735(c)(1)(B)  of  the 
Act,  we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  continue  to 
suspend  liquidation  of  all  entries  of 
wire  rod  from  Moldova  that  are  entered, 
or  withdrawn  from  warehouse,  for 
consimiption  on  or  after  January  10, 
2002  (90  days  prior  to  the  date  of 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register). 
Customs  shall  continue  to  require  a  cash 
deposit  or  the  posting  of  a  bond  equal 
to  the  estimated  amoimt  by  which  the 
normal  value  exceeds  the  U.S.  price  as 
shown  above.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

ITC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 


these  imports  are  causing  material 
injury  or  threatening  material  injury  to 
an  industry  in  the  United  States.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  injury  does  not  exist,  the 
proceeding  will  be  terminated  and  all 
securities  posted  will  be  refunded  or 
canceled.  If  the  ITC  determines  that 
such  injury  does  exist,  the  Department 
will  issue  an  antidumping  order 
directing  Customs  officials  to  assess 
antidumping  duties  on  all  imports  of  the 
subject  merchandise  entered  or 
withdrawn  from  warehouse  for 
consiunption  on  or  after  the  effective 
date  of  the  suspension  of  liquidation. 

Notification  Regarding  Administrative 
Protective  Order  (APO) 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  retimi/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i){l)  of  the  Act. 

Dated:  August  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix — Issues  in  Decision 
Memorandum 

1.  Use  of  Adverse  Facts  Available 

2.  Basis  of  Adverse  Facts  Available 

3.  Request  for  Revocation  of  NME  Status 

4.  Market  Economy  Responses 

[FR  Doc.  02-22249  Filed  a-29-02;  8:45  am) 
BILUNG  CODE  3510-OS-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-351-832] 

Notice  of  Final  Determination  of  Sales 
at  i.ess  Than  Fair  Value  and  Final 
Negative  Critical  Circumstances: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Smith  or  Victoria  Schepker, 
at  (202)  482-1442  or  (202) 482-1756, 
respectively;  Import  Administration, 
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International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  Department  of 
Conunerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFR  part  351  (2001). 

Final  Determination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  from  Brazil  is  being 
sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Continuation 
of  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  April  2, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than 
Fair  Value  and  Postponement  of  Final 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil,  67  FR 
18165  (April  15,  2002)  [Preliminary 
Determination).  Since  the  publication  of 
the  preliminary  determination,  the 
following  events  have  occurred: 

On  April  16,  2002,  Companhia 
Sidenirgica  Belgo  Mineira  and  its  fully- 
owned  subsidiary,  Belgo-Mineira 
Participagao  Industria  e  Comercio  S.A. 
(BMP),  collectively  Belgo  Mineira 
submitted  a  letter  to  the  Department 
stating  its  intent  to  withdraw  from  the 
proceeding  and  requesting  the  return  of 
its  proprietary  information.  On  April  25, 
2002,  the  Department  confirmed  Uiat  all 
of  Belgo  Mineira's  information  had  been 
withdrawn  from  the  record  and  that  all 
copies  had  been  destroyed.  The 
Department  also  sent  a  letter  to  the 
petitioners  requesting  that  they  return 
Belgo  Mineira's  information  under  the 
terms  of  the  Administrative  Protective 
Order  (APO).  The  petitioners  ^  objected 
to  the  retiun  of  Belgo  Mineira's 
information  in  a  letter  dated  April  26, 
2002.  Subsequently,  the  petitioners  filed 
an  appeal  with  the  Court  of 
International  Trade  (CTT),  requesting 
that  the  Department  not  be  allowed  to 


require  the  petitioners  to  return  Belgo 
Mineira's  proprietary  information.  On 
May  9,  2002,  the  CIT  ordered  that  the 
petitioners  retiun  the  information  to  the 
Department,  and  that  the  Department 
keep  the  information  under  seal.  On 
June  4,  2002,  we  received  a  case  brief 
from  the  petitioners;  on  June  11,  2002, 
we  received  a  rebuttal  brief  from  Belgo 
Mineira.  On  June  24,  and  June  21,  2002, 
respectively,  the  parties  filed  revised 
briefs  at  the  request  of  the  Department. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 
Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  June  28,  2002,  the 
petitioners  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  the  petitioners'  June  28, 
2002  submission  on  July  8,  11, 17,  and 
29,  2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 


'  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc.,  GS  Industries,  Inc.,  Keystone 
Consolidated  Industries,  Inc.,  and  North  Star  Steel 
Texas.  Inc. 


2 On  August  9,  2002.  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil.  Canada. 
Germany,  Indonesia.  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada. 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23. 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel:  (c)  high 
nickel  steel;  (d)  ball  bearing  steel:  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximimi  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum.  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
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cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  siu'face  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromimn  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  "of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presiuned  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circiunstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090. 
7227.2(10095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 


the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000,  through  June  30,  2001. 
This  period  corresponds  to  the  foiu- 
most  recent  fiscal  quarters  prior  to  the 
month  of  the  filing  of  the  petition  {i.e.. 
August  2001). 

Analysis  of  Comments  Received 

Given  that  there  was  only  one  issue 
raised  in  the  parties'  briefs,  regarding 
the  use  of  adverse  facts  available,  we 
have  addressed  the  issue  here,  and  not 
in  a  separate  Decision  Memorandum. 

Use  of  Facts  Available 

As  stated  above,  Belgo  Mineira 
withdrew  fi-om  this  proceeding  and 
requested  the  retiun  of  all  proprietary 
information  submitted.  Consequently, 
for  the  final  determination,  the 
Department  has  applied  adverse  facts 
available  (AFA)  by  using  the  margin 
derived  from  the  petition. 

1.  Application  of  Facts  Available  (FA) 

Section  776(a)(2)  of  the  Act  provides 
that,  if  an  interested  party  (A)  withholds 
information  requested  by  the 
Department,  (B)  fails  to  provide  such 
information  by  the  deadline,  or  in  the 
form  or  manner  requested,  (C) 
significantly  impedes  a  proceeding,  or 
(D)  provides  information  that  cannot  be 
verified,  the  Department  shall  use, 
subject  to  sections  782(d)  and  (e)  of  the 
Act,  facts  otherwise  available  in 
reaching  the  applicable  determination. 

Pursuant  to  section  782(e)  of  the  Act, 
the  Department  shall  not  decline  to 
consider  submitted  information  if  all  of 
the  following  requirements  are  met:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

On  April  16,  2002.  Belgo  Mineira 
notified  the  Department  that  it  did  not 
intend  to  participate  further  in  the 
Department's  investigation  and 
requested  the  retiim  of  all  of  its  data. 
Belgo  Mineira  was  notified  by  the 
Department  in  all  of  oiu 
correspondence,  concerning  the  due 
dates  for  submitting  data,  that  failure  to 
submit  the  requested  information  by  the 
date  specified  may  result  in  use  of  the 
FA,  as  required  by  section  776(c)  of  the 
Act  and  section  351.308  of  the 
Department's  regulations.  See  letters 


from  the  Department  to  Belgo  Mineira 
dated  November  9,  2001;  December  27, 
2001;  and  January  18,  2002. 

As  described  above,  Belgo  Mineira 
withdrew  its  response  to  the 
Department's  questionnaire.  Because 
Belgo  Mineira  withheld  information 
requested  by  the  Department  essential  to 
the  calculation  of  dumping  margins, 
pursuant  to  section  776(a)(2)  of  the  Act, 
we  have  applied  FA  to  calculate  the 
dumping  margin. 

2.  Selection  of  AFA 

In  selecting  fi'om  among  the  facts 
otherwise  available,  section  776(b)  of 
the  Act  authorizes  the  Department  to 
use  an  adverse  inference  if  the 
Department  finds  that  an  interested 
party  failed  to  cooperate  by  not  acting 
to  the  best  of  its  ability  to  comply  writh 
the  request  for  information.  See,  e.g.. 
Certain  Welded  Carbon  Steel  Pipes  and 
Tubes  From  Thailand:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  62  FR  53808,  53819-20 
(October  16, 1997);  Notice  of  Final 
Determination  of  Sales  at  Less  than  Fair 
Value:  Certain  Cold-Rolled  Carbon  Steel 
Flat  Products  from  Sweden,  67  FR 
47522.  47523  (July  19.  2002). 

Comment:  Application  of  AFA 

The  petitioners  argue  that  Belgo 
Mineira's  decision  to  cease  participating 
in  the  investigation  compels  the 
Department  to  make  an  adverse 
inference  when  determining  the  final 
dumping  margin.  Further,  the 
petitioners  contend  that,  since  Belgo 
Mineira  should  not  be  rewarded  for  its 
decision  to  withdraw  its  information 
fi'om  the  record  of  the  proceeding,  the 
Department  should  place  Belgo 
Mineira's  information  back  on  the 
record  and  use  the  highest  calculated 
rate  as  its  cash  deposit  rate. 

Under  section  776(b)(4)  of  the  Act  the 
Department  may  rely  on  "any  other 
information  placed  on  the  record"  for 
the  purposes  of  deriving  a  facts 
available  rate.  The  petitioners  maintain 
that  it  is  appropriate,  under  this 
provision,  to  use  the  information  that 
Belgo  Mineira  submitted,  which  the 
Department  still  retains,  albeit  under 
seal.  The  petitioners  point  out  that  the 
information  submitted  by  Belgo  Mineira 
is  "primary"  information,  the  acciuacy 
of  which  has  been  certified  by  Belgo 
Mineira  and  its  counsel.  Therefore,  the 
petitioners  argue,  the  Department  is  not 
obliged  to  corroborate  this  information. 
FurAer,  the  petitioners  contend  that  the 
Department  has  relied  on  imverified, 
company-specific  information  in 
selecting  a  margin  incorporating  an 
adverse  inference  for  respondents  which 
withdrew  from  the  investigation.  See, 
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e.g..  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Live 
Cattle  from  Canada.  64  FR  56739 
(October  21, 1999)  (Uve  Cattle  from 
Canada). 

While  Belgo  Mineira's  information  is 
currently  under  seal,  the  petitioners 
argue  that  the  decision  by  the  CIT  in  Co- 
Steel  Raritan,  et  al.  v.  United  States. 
Court  No.  02-00313  (May  9,  2002)  (Co- 
Steel  Raritan)  contemplates  the  use  of 
Belgo  Mineira's  information  in  selecting 
a  final  deposit  rate  that  incorporates  an 
adverse  inference.  Specifically,  the 
petitioners  argue  that  the  CIT's  order 
provides  that  unless  the  Department 
assigns  to  Belgo  Mineira  a  deposit  rate 
that  is  no  less  fiivorable  to  the 
petitioners  than  the  result  it  could  have 
reached  using  Belgo  Mineira's 
information,  the  Department  will  be 
required  to  remove  the  information  fit)m 
imder  seal  and  return  it  to  the 
petitioners  counsel  to  provide  them 
with  an  opportunity  to  submit 
objections. 

Further,  the  petitioners  argue  that  in 
Live  Cattle  from  Canada,  the 
Department  found  that  "there  is  no 
statutory  provision  dealing  with  the 
withdrawal  of  business  proprietary 
information  once  it  has  been  submitted 
{and}  the  courts  have  recognized  the 
inherent  power  of  an  administrative 
authority  to  protect  the  integrity  of  its 
proceedings."  See  Uve  Cattle  from 
Canada  at  56743. 

Therefore,  according  to  the 
petitioners,  there  is  nothing  in  the 
statute  or  judicial  precedent  to  preclude 
the  Department  from  placing  Belgo 
Mineira's  information,  which  is 
currently  under  seal,  back  on  the  record 
of  the  proceeding.  The  petitioners 
maintain  that,  by  withdrawing  its 
information,  Belgo  Mineira  is 
attempting  to  manipidate  the 
proceeding  and  receive  a  lower  adverse 
facts  available  rate  than  it  would  have 
received  had  it  left  its  information  on 
the  record.  Therefore,  the  petitioners  ask 
that  Belgo  Mineira's  information  be  put 
back  on  the  record  and  that  Belgo 
Mineira  be  given  the  highest  margin 
calculated  from  that  information. 

Belgo  Mineira  states  that  its  decision 
to  cease  participating  in  the  case  was  a 
business  decision  based  on  a  cost/ 
benefit  analysis,  which  lead  to  the 
conclusion  that  the  cost  of  participating 
in  the  investigation  outweighed  the 
possible  benefits  of  doing  so,  given  the 
Department's  decision  to  exclude  a 
significant  portion  of  Belgo  Mineira's 
exports  from  the  scope  of  the 
proceeding.  Belgo  Minefra 
acknowledges  that  when  it  withdrew,  it 
was  with  the  knowledge  that  the 
Department  may  select  an  adverse  facts 


available  rate  in  the  final  determination, 
which  was  higher  than  its  calculated 
rate. 

Further,  Belgo  Mineira  argues  that, 
should  the  Department  remove  its 
information  from  imder  seal,  it  would 
be  in  violation  of  the  court  order  in  Co- 
Steel  Raritan,  which  directed  the 
Department  to  place  the  information 
under  seal  and  then  proceed  with  the 
investigation.  Belgo  Mineira  maintains 
that  the  CIT  contemplated  removing  the 
documents  bom  imder  seal  only  if  there 
is  a  subsequent  action  by  the  petitioners 
before  the  CIT,  and  the  CIT  directs  the 
Department  to  unseal  the  information. 

In  addition,  Belgo  Mineira  points  out 
the  Department  has  well  established 
practices  for  assigning  a  facts  available 
rate  to  mandatory  respondents  who  do 
not  participate  fully  in  the  proceeding. 
See,  e.g..  Notice  of  Final  Determination 
of  Sales  at  Less  Than  Fair  Value: 
Emulsion  Styrene-Butadiene  Rubber 
From  Brazil,  64  FR  14863  (March  29. 
1999)  [ESBRfrom  Brazil).  According  to 
Belgo  Mineira,  whether  it  opted  not  to 
participate  from  the  beginning,  or 
elected  to  withdraw  in  the  middle, 
should  not  be  relevant  to  the 
Department's  final  determination. 
Therefore,  Belgo  Mineira  believes  that 
the  Department  should  follow  its  usual 
policy  in  assigning  a  facts  available  rate 
and  should  not  be  influenced  by  the 
petitioners  speculation  on  Belgo 
Mineira's  motives  for  withdrawing  from 
the  proceeding. 

Finally,  Belgo  Mineira  suggests  that,  if 
the  Department  does  remove  Belgo 
Minefra's  information  from  under  seal, 
and  decides  that  the  information  is 
sufficiently  reliable  to  use  for  the 
pvuposes  of  establishing  a  facts  available 
rate,  the  Department  should  use  all  of 
that  information,  not  just  the  highest 
calculated  meirgin  to  establish  the  cash- 
deposit  rate. 

Department's  Position 

We  agree  with  the  petitioners  that 
Belgo  Mineira's  decision  to  cease 
participating  in  the  proceeding  warrants 
the  application  of  adverse  facts  available 
under  section  776(b)  of  the  Act.  By 
ceasing  to  participate  and  withdrawing 
its  information,  Belgo  Mineira  failed  to 
cooperate  to  the  best  of  its  ability. 
However,  we  disagree  that  Belgo 
Mineira's  information  should  be 
removed  from  under  seal  and  used  to 
establish  the  adverse  facts  available  rate. 

As  a  general  matter,  it  is  reasonable 
for  the  Department  to  assume  that  Belgo 
Mineira  possessed  the  records  necessary 
for  the  Department  to  complete  its 
investigation  since  it  provided  a  nearly 
complete  response  before  withdrawing 
it  from  the  record.  Therefore,  by 


withdrawing  the  information  the 
Department  requested,  Belgo  Mineira 
failed  to  cooperate  to  the  best  of  its 
ability.  As  Belgo  Mineira  failed  to 
cooperate  to  the  best  of  its  ability,  we 
are  applying  an  adverse  inference 
pursuant  to  section  776(b)  of  the  Act.  As 
AFA,  we  have  used  94.73  percent,  the 
rate  derived  from  the  petition.  See 
Initiation  of  Antidumping  Duty 
Investigations:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Egypt,  Germany,  Indonesia, 
Mexico,  Moldova,  South  Africa, 
Trinidad  and  Tobago,  Ukraine,  and 
Venezuela,  66  FR  50164  (October  2, 
2001)  (Initiation  Notice). 

The  Department  has  allowed 
withdrawing  parties,  who  make  a 
request,  to  remove  their  business 
proprietary  information  from  the 
administrative  record  of  an  ongoing 
proceeding.^  Thus,  the  Department's 
decision  to  remove  Belgo  Mineira's 


'  See  Sot  ice  of  Final  Determination  of  Sales  al 
Less  Than  Fair  Value:  Certain  Cold-Rolled  Carlton 
Steel  Flat  Products  from  Sweden.  fi7  KR  47522. 
47523  ()uly  19.  2002):  Sotice  of  Final  [ietermmation 
of  Sales  at  Less  Than  Fair  \'alue:  Certain  Cold- 
Rolled  Carbon  Steel  Flat  Products  From  Australia. 
67  FR  47509.  47510  {|uly  19.  2002);  Stainless  Steel 
Plate  in  Coils  from  Belgium-  Final  Results  o1 
Antidumping  Duty  Administrative  Re\iei% .  66  FR 
56272.  56273  (Nov.  7.  2001):  Preliminary 
Determination  of  Sales  at  Ij'ss  Than  Fair  Value: 
Honey  From  Argentina.  66  FR  24108,  24110-11 
(May  11.  2001):  \oticp  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Circular  Seamless 
Stainless  Steel  Hollow  Products  from  lapun.  65  FR 
42985,  42986  ()u)y  12.  2000);  Carbon  Steel  Wire 
Rope  from  Mexico:  Prelimmar,  Results  of 
Antidumping  Duty  .administrative  Revie\t  and  Sen 
Shipper  Review,  and  Determination  Sol  To  Revoke 
the  Antidumping  Order  in  Part.  65  FR  18283.  18284 
(April  7.  2000).  See  also  Sntice  of  Final 
Determination  of  Sales  al  Less  Than  Fair  Value 
Silicomanganese  From  Hrazil.  59  FR  554.12.  554.'i3 
Comment  1  (Nov  9.  1994);  Final  Determination  of 
Sales  .4f  Less  Than  Fair  Value  Certain  (JildRolled 
Carbon  Steel  Flat  Products  and  Certain  Cut-in 
Length  Carbon  Steel  Plate  From  Italy.  5«  FR  37152 
37152-153  duly  9,  1993);  Sotice  of  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Certain  Cold-Rolled  (Mrhon  Steel  Flat  Products 
From  Argentina.  5H  FR  37062  ()uly  9.  1993).  Solue 
of  Preliminary  Determination  of  Sales  at  Less  than 
Fair  Value:  Certain  Hot-Rolled  Carbon  Steel  Flat 
Products.  Certain  Cold-Rolled  Carbon  Steel  Flat 
Products,  and  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan.  58  FR  7103.  7104. 
7105  (Feb.  4.  1993):  Final  Determination  of  Sale-,  at 
Less  Than  Fair  Value:  Ortain  Hot-Rolled  Lead  and 
Bismuth  Carbon  Steel  Products  From  France,  58  FR 
6203.  6204-6205  (January  27.  1993):  Final 
Determination  of  Sales  at  Less  Than  Fair  Value: 
Personal  Word  Processors  from  japan.  56  FR  31101 
duly  9.  1991)(Rate  was' modi fifid  using  llu-  petition 
and  public  data,  pursuant  to  Smith  Corona  Curp  \ 
United  States.  802  F.  Supp.  467,  468  (Ct.  Infl  Trade 
1992)):  Preliminary  Determination  of  Sales  al  Less 
Than  Fair  Value:  Certain  Small  Rusiness  Telephone 
Systems  and  Subassemblies  Thereof  From  lapan.  54 
FR  31978  (Aug.  3.  1989):  Final  .Affirmative 
Counten-ailing  Dutv  Determination:  Industrial  Hell-. 
and  Components  and  Parts  Thereof.  Whether  Cured 
or  Vncured.  From  Israel.  54  FR  15509  (April  18. 
1989)(Both  the  government  of  Israel  and  the  foreign 
producer  withdrew  their  responses). 
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business  proprietary  documents  from 
the  record  in  this  administrative  review 
was  consistent  with  the  Department's 
practice.  We  find  the  petitioners' 
reliance  on  Live  Cattle  from  Canada  to 
be  misplaced.  That  case  involved  a 
unique  circumstance  in  that  the 
Department  found  that  the  "All  Others" 
rate,  which  would  have  been  applied  to 
the  majority  of  exports  of  the  subject 
merchandise,  would  have  been  distorted 
by  the  withdrawal  of  information  by  one 
of  the  mandatory  respondents.  In  Live 
Cattle  from  Canada,  the  Department  did 
not  state  that  it  was  changing  its 
practice,  but  that  the  peculiarities  of 
that  case  meant  that  the  Department 
should  not  follow  its  normal  practice. 
Live  Cattle  from  Canada,  64  FR  at 
56743—44.  The  Department's  decision  in 
Live  Cattle  from  Canada  is  limited  to  the 
unique  set  of  facts  underlying  that 
determination  and  does  not  establish 
"precedent"'  for  the  agency.  No  such 
circimistance  exists  in  this  case.  The 
only  producer  affected  by  the 
withdrawal  of  Belgo  Mineira's 
information  is  Belgo  Mineira  itself. 

Further,  with  regard  to  Belgo 
Mineira's  information,  we  disagree  with 
the  petitioners'  interpretation  of  the 
CIT's  order.  The  CIT  ordered  that  the 
Department  was  to  "safekeep  this 
information  under  seal  pending 
Commerce's  issuance  of  the  final 
determination."  See  Co-Steel  Raritan  at 
2.  The  Coiul  further  ordered  that  the 
petitioners  can  enter  their  objections 
"for  Commerce's  consideration  in 
accordance  with  pertinent  statutory  and 
regulatory  provisions;"  moreover,  for 
petitioners  to  obtain  access  to  the 
proprietary  information,  they  should 
bring  a  separate  action  before  the  CIT. 
Co-Steel  Raritan  at  13-14.  The 
Department  maintains  the  information 
under  seal,  because  the  Department 
interprets  section  777(b)(1)(A)  of  the  Act 
to  mean  that  once  a  respondent  has 
withdrawn  its  consent  for 
Administrative  Protective  Order  (APO) 
parties  and  the  government  to  review  its 
business  proprietary  information,  then 
the  Department  must  remove  it  from  the 
record  and  caimot  disclose  the 
information.  See  section  777(b)(1)(A)  of 
the  Act  ("information  submitted  to  the 
administering  authority*  *   *  which  is 
designated  as  proprietary  by  the  person 
submitting  the  information  shall  not  be 
disclosed  to  any  person  without  the 
consent  of  the  person  submitting  the 
information*   *  *.").  The  Department's 
interpretation  is  supported  by  the  fact 
that  participation  in  the  administrative 
process  by  foreign  governments  and  its 
conmiercial  citizens  is  voluntary,  and 
the  Department  lacks  subpoena  powers. 


See  Rhone  Poulenc  Inc.  v.  United  States, 
899  F.2d  1185,  1191  (Fed.  Cir.  1990). 
Therefore,  to  remain  in  compliance  with 
the  CIT  order  and  the  Act,  the 
information  in  question  may  not  be 
removed  from  under  seal  until  there  is 
a  separate  court  order  after  the  final 
determination.  Furthermore,  the 
Department  is  required  to  apply  a  rate 
that  is  supported  by  information  on  the 
record.  Smith  Corona  Corp.  v.  United 
States.  796  F.  Supp.  1532, 1537  (CIT 
1992)(Smj(ii  Corona  I);  Smith  Corona 
Corp.  V.  United  States,  802  F.  Supp.  467. 
468  (CIT  1992){Smith  Corona  II).  A  rate 
derived  from  Belgo  Mineira's 
information  cannot  be  supported 
because  that  information  is  no  longer  on 
the  administrative  record. 

The  Department's  practice  when 
selecting  an  adverse  rate  from  among 
the  possible  sources  of  information  is  to 
ensure  that  the  margin  is  sufficiently 
adverse  "as  to  effectuate  the  purpose  of 
the  facts  available  role  to  induce 
respondents  to  provide  the  Department 
with  complete  and  accurate  information 
in  a  timely  manner."  See  Static  Random 
Access  Memory  Semiconductors  from 
Taiwan;  Final  Determination  of  Sales  at 
Less  than  Fair  Value,  63  FR  8909,  8932 
(Feb.  23,  1998).  The  Department  applies 
adverse  facts  available  "to  ensure  that 
the  party  does  not  obtain  a  more 
favorable  result  by  failing  to  cooperate 
than  if  it  had  cooperated  fully." 
Uruguay  Round  Agreements  Act, 
Statement  of  Administrative  Action, 
H.R.  Doc.  No.  103-316,  vol.  1,  at  870 
(1994)(SAA).  The  Department  also 
considers  the  extent  to  which  a  party 
may  benefit  from  its  own  lack  of 
cooperation  in  selecting  a  rate.  See 
Roller  Chain,  Other  than  Bicycle,  from 
Japan;  Notice  of  Final  Results  and 
Partial  Recision  of  Antidumping  Duty 
Administrative  Review/,  62  FR  60472, 
60477  (Nov.  10,  1997),  SAA  at  870.  In 
this  case,  the  highest  margin  derived 
from  the  petition  is  94.73  percent, 
higher  than  Belgo  Mineira's  preliminary 
calculated  margin  of  65.76  percent. 

We  believe  that  the  highest  margin 
derived  from  the  petition  is  sufficiently 
adverse,  and  cannot  be  considered 
beneficial  to  Belgo  Mineira.  Consistent 
with  long-standing  Department  practice, 
we  have  assigned  this  margin  to  Belgo 
Mineira  in  the  final  determination.  See, 
e.g.,  Notice  of  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Steel 
Wire  Rod  from  Venezuela,  63  FR  8946, 
8948  (February  23, 1998);  see  also.  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Vector  Supercomputers 
From  Japan,  62  FR  45623  (August  28, 
1997). 


3.  Corroboration  of  Information 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  LTFV 
investigation,  a  previous  administrative 
review,  or  any  other  information  placed 
on  the  record.  Section  776(c)  of  the  Act 
requires  the  Department  to  corroborate, 
to  the  extent  practicable,  secondary 
information  used  as  FA.  Secondary 
information  is  defijied  as  "information 
derived  from  the  petition  that  gave  rise 
to  the  investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
imder  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994)  and  19  CFR 
351.308(d). 

The  SAA  clarifies  that  "corroborate" 
means  that  the  Department  will  satisfy 
itself  that  the  secondary  information  to 
be  used  has  probative  value.  See  SAA  at 
870.  The  SAA  also  states  that 
independent  sources  used  to  corroborate 
such  evidence  may  include,  for 
example,  published  price  lists,  official 
import  statistics  and  customs  data,  and 
information  obtained  from  interested 
parties  during  the  particular 
investigation.  See  SAA  at  870. 

In  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculations  in  the 
petition.  We  reviewed  the  adequacy  and 
accuracy  of  the  information  in  the 
petition  during  our  pre-initiation 
analysis  of  the  petition,  to  the  extent 
appropriate  information  was  available 
for  this  purpose  (see  the  Initiation 
Checklist,  dated  September  24,  2002, 
[Initiation  Checklist)  on  file  in  the  CRU 
for  a  discussion  of  the  margin 
calculation  in  the  petition).  In  addition, 
in  order  to  determine  the  probative 
value  of  the  margins  in  the  petition  for 
use  as  AFA  for  purposes  of  this 
determination,  we  examined  evidence 
supporting  the  calculation  in  the 
petition.  In  accordance  with  section 
776(c)  of  the  Act,  to  the  extent 
practicable,  we  examined  the  key 
elements  of  the  export  price  (EP)  and 
normal  value  (NV)  calculations  on 
which  the  margins  in  the  petition  were 
based.  After  making  adjustments  to  the 
elements  of  EP  and  NV  (see  Initiation 
Checklist),  we  determined  that  the 
evidence  supporting  the  calculation  in 
the  petition  was  adequate  and  the 
petition  margin,  is  appropriate  for  use  as 
AFA  in  this  determination. 
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All  Others  Rate 

Section  735(c)(5)(B)  of  the  Act 
provides  that,  where  the  estimated 
weighted-averaged  dumping  margins 
established  for  all  exporters  and 
producers  individuaUy  investigated  are 
zero  or  de  minimis  or  are  determined 
entirely  under  section  776  of  the  Act. 
the  Department  may  use  any  reasonable 
method  to  establish  the  estimated  all- 
others  rate  for  exporters  and  producers 
not  individually  investigated.  Our 
recent  practice  under  these 
circumstances  has  been  to  assign,  as  the 
"all  others"  rate,  the  simple  average  of 
the  margins  in  the  petition.  See  Notice 
of  Final  Determinations  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cold-Rolled 
Flat-Rolled  Carbon-Quality  Steel 
Products  From  Argentina,  Japan  and 
Thailand,  65  FR  5520.  5527-28 
(February  4.  2000);  see  also  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Stainless  Steel  Plate  in 
Coil  from  Canada  (Stainless  Steel  Plate 
from  Canada),  64  FR  15457  (March  31. 
1999);  and  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Stainless  Steel  Plate  in  Coil 
from  Italy  (Stainless  Steel  Plate  from 
Italy),  64  FR  15458. 15459  (March  31, 
1999).  Consistent  with  our  practice,  we 
have  assigned  to  all  other 
manufacturers/exporters  the  simple 
average  of  the  margins  in  the  petition, 
which  is  74.35  percent. 

Critical  Circumstances 

Section  735(a)(3)  of  the  Act  provides 
that  the  Department  will  determine  that 
critical  circiunstances  exist  if  there  is  a 
reasonable  basis  to  believe  or  suspect 
that:  (A)(i)  There  is  a  history  of  dumping 
and  material  injury  by  reason  of 
dumped  imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
(ii)  the  person  hy  whom,  or  for  whose 
accoimt.  the  merchandise  was  imported 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  than  its  fair  value 
and  that  there  was  likely  to  be  material 
injury  by  reason  of  such  sales,  and  (B) 
there  have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

In  the  preliminary  determination,  the 
Department  found  that  critical 
circumstances  do  not  exist  because 
imports  had  not  been  massive  over  a 
"relatively  short  period  of  time," 
pursuant  to  733(e)(1)(B)  of  the  Act.  See 
Preliminary  Determination  at  18171;  see 
also,  Antidumping  Duty  Investigation  of 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil — Preliminary  Negative 
Determination  of  Critical  Circumstances 
Memorandum  from  Bernard  T.  Carreau 


to  Faryar  Shirzad,  April  2,  2002  [Critical 
Circumstances  Memorandum)  on  file  in 
the  CRU. 

In  that  decision,  we  used  Belgo 
Mineira's  company-specific  information 
to  arrive  at  a  negative  critical 
circumstances  preliminary 
determination  vdth  regard  to  that 
company,  based  on  our  determination 
that  imports  had  not  been  massive  over 
a  relatively  short  period.  Because  Belgo 
Mineira  withdrew  its  information,  the 
company-specific  shipment  data  were 
no  longer  on  the  record  for  this  final 
determination.  However,  we  were  aware 
that  the  Department  had  requested 
company-specific  shipment  data  from 
Belgo  and  the  other  major  exporter/ 
producer,  Gerdau  S.A.  (Gerdau),  in  the 
companion  countervailing  duty 
investigation.*  On  August  20,  2002,  we 
requested  that  Belgo  Mineira  and 
Gerdau  submit  their  shipment  data  for 
our  critical  circumstances  determination 
in  this  case.  As  in  the  Preliminary 
Determination,  our  analysis  of  Belgo 
Mineira's  shipment  data  indicates  that 
imports  have  decreased  during  the 
comparison  period;  therefore,  we  find 
that  the  criterion  under  section 
733(e)(1)(B)  of  the  Act  has  not  been  met. 
i.e.,  there  have  not  been  massive 
imports  of  steel  wire  rod  from  Belgo 
Mineira  over  a  relatively  short  time."" 
Because  there  have  not  been  massive 
imports  in  this  case,  we  have 
determined  that  it  is  unnecessary  to 
address  the  other  prong  of  the  critical 
circumstances  test.  For  this  reason,  we 
determine  that  critical  circimistances  do 
not  exist  for  imports  of  steel  wire  rod 
produced  by  Belgo  Mineira. 

Regarding  the  "All  Others"  category', 
although  the  mandatory  respondent  did 
not  have  massive  imports,  we  also 
considered  the  combined  shipment  data 
of  the  two  largest  Brazilian  exporters  of 
wire  rod.  Based  on  our  respondent 
selection  analysis,  we  determined  that 
there  were  two  significant  exporters  of 
subject  merchandise  during  the  POI, 
Belgo  Mineira  and  Gerdau  S.A  (Gerdau). 
See  Respondent  Selection  Memorandum 
to  Gary  Taverman  from  Vicki  Schepker, 
dated  November  9,  2001.  Information 
used  for  the  respondent  selection 
indicates  that  merchandise  produced  by 
Gerdau  constitutes  the  preponderance  of 
merchandise  in  the  "All  Others" 
category.  Therefore,  we  are  using  the 
combined  experience  of  Belgo  Mineira 
and  Gerdau  for  our  critical 


■*  We  note  that  these  data  uere  verified  in  the 
companion  countervailing  duty  investigation. 

^  See  Carbon  and  Certain  .^lloy  Steel  Wire  Rod 
from  Brazil:  Analysis  of  Shipment  Data  for  Cntiial 
Circumstances  Determination  Memorandum  from 
Vicki  Schepker  to  Constance  Handle\.  .August  23. 
2002,  on  file  in  theCRl". 


circumstances  determination  for  the 
"All  Others"  category  of  producers.  Our 
review  of  the  combined  shipment  data 
indicates  that  imports  have  decreased 
during  the  comparison  period. 
Accordingly,  pursuant  to  section  733(e) 
of  the  Act  and  section  351.206(h)  of  the 
Department's  regulations,  we 
preliminarily  find  that  critical 
circumstances  do  not  exist  for  imports 
of  steel  wire  rod  produced  by  the  "All 
Others"  category. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act,  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
steel  wire  rod  exported  from  Brazil,  that 
are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  preliminary 
determination.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dumping 
margins  shown  below.  We  will  adjust 
the  deposit  requirements  to  account  for 
any  export  subsidies  found  in  the 
companion  countervailing  duty 
investigation.  The  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  Brazil: 


Manufacturer/exporter 


Margin 
(percent) 


Companhia  Siderurgica  Belgo 
Mineira  and  Belgo-Mineira 
Participa9ao  Industna  e 
Comercio  S.A.  (BMP)  

All  Others 


94  73 
74  45 


International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act.  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from 
Brazil  are  causing  material  injun.'.  or 
threaten  material  injury,  to  an  industry 
in  the  United  States.  If' the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  this  procooding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
Ser\'ice  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consumption  on  or 
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after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  APO  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  imder  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Act. 

Dated:  August  23.  2002. 
Faryar  Shizad, 

Assistant  Secretary  for  Import 

A  dm  inist  ration. 

[FR  Doc.  02-22250  Filed  8-29-02;  8:45  am] 
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DEPARTMEFfT  OF  COMMERCE 

Irrtemationai  Trade  Administration 
[A-560-815] 

Notice  of  Final  Detennination  of  Sales 
at  Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Indonesia  | 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier,  James  Balog,  or 
Abdelali  Elouaradia  at  (202)  482-1394, 
(202)  482-6349, or (202)  482-1374 
respectively;  Antidumping  and 
Coimtervailing  Duty  Enforcement  Group 
in,  Import  Administration,  International 
Trade  Administi'ation,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  by  the  Uruguay 
Round  Agreements  Act  (URAA).  In 
addition,  unless  otherwise  indicated,  all 
citations  to  the  Department's  regulations 
are  references  to  the  provisions  codified 
at  19  CFR  part  351  (2001). 

Final  Detennination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  from  Indonesia  is 


being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  "Suspension 
of  Liquidation"  section  of  this  notice. 

Case  History 

We  published  in  the  Federal  Register 

the  prelimiriar>-  determination  in  this 
investigation  on  April  10,  2002.  See 
Notice  of  Preliminary  Determination  of 
Sales  at  Not  Less  Than  Fair  Value: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Indonesia,  67  FR  17374  (April 
10,  2002)  (Preliminary  Determination). 
Since  the  publication  of  the  Preliminary 
Determination  the  following  events  have 
occurred.  On  April  11,  2002,  petitioners 
requested  that  the  Department  extend 
the  deadline  for  issuance  of  the  final 
detennination  by  the  full  60  days.  On 
May  13,  2002,  the  Department  extended 
the  deadline  for  the  final  detennination 
to  August  23,  2002.  See  Postponement 
of  Final  Antidumping  Duty 
Determinations;  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Germany, 
Indonesia,  and  Moldova,  67  FR  32013 
(May  13,  2002). 

The  Department  verified  section  A-C 
of  Ispat  Indo's  responses  fi'om  April  16, 
2002,  to  April  19,  2002,  at  Ispat  Indo's 
facilities  in  Surabaya,  Indonesia  and  at 
Ispat  Indo's  trading  company  on  April 
23,  2002,  in  Dubai.  United  Arab 
Emirates.  The  Department  also  verified 
section  D  of  Ispat  Indo's  response  bom 
May  20,  2002,  to  May  24,  2002,  at  Ispat 
Indo's  facilities.  See  Memorandum  to 
the  File;  "Verification  of  the 
questionnaire  responses  of  P.T.  Ispat 
Indo  ("Ispat  Indo")  in  the  antidumping 
duty  investigation  of  carbon  and  certain 
alloy  steel  wire  rod  from  Indonesia," 
May  13,  2002  (Sales  Verification  Report) 
and  Memorandum  to  Neal  Halper, 
Director,  Office  of  Accoimting; 
"Verification  Report  on  the  Cost  of 
Production  and  Constructed  Value," 
June  18,  2002  (Cost  Verification  Report). 
Public  version  of  these  and  all  other 
Departmental  memoranda  referred  to 
herein  are  on  file  in  the  Central  Records 
Unit,  room  B— 099  of  the  main 
Commerce  building. 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 


Germany)  requested  an  exclusion  for 
"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  June  28,  2002, 
petitioners  (Co-Steel  Raritan,  Inc.,  GS 
Industries,  Keystone  Consolidated 
Industries,  Inc.,  and  North  Star  Steel 
Texas,  Inc.)  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.' 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Coimtervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

On  July  2,  2002,  the  Department 
received  case  briefs  from  Ispat  Indo  and 
petitioners.  On  July  12,  2002,  the 
Department  received  rebuttal  briefs  from 
Ispat  Indo  and  petitioners. 

Period  of  Investigation 

The  POI  is  July  1,  2000,  through  June 
30,  2001.  This  period  corresponds  to  the 
four  most  recent  fiscal  quarters  prior  to 
the  filing  of  the  petition  (i.e.,  August 
2001),  and  is  in  accordance  with  section 
351.204(b)(1)  of  the  Department's 
regulations. 


'  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  thfe  final  determinations  in  these 
investigations. 
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Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roiuid  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminiun,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  nun  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 


0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chrcnnium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merch£indise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
ciurently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010. 
7227.20.0020,  7227.20.0090. 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
(Decision  Memo)  from  Joseph  A. 
Spetrini,  Deputy  Assistant  Secretary, 


Import  Administration,  to  Far\'ar 
Shirzad,  Assistant  Secretary  for  Import 
Administration,  dated  August  23,  2002, 
which  is  hereby  adopted  by  this  notice. 
A  list  of  the  issues  which  parties  have 
raised  and  to  which  we  have  responded, 
all  of  which  are  in  the  Decision  Memo, 
is  attached  to  this  notice  as  an 
Appendix.  Parties  can  find  a  complete 
discussion  of  all  issues  raised  in  this 
review  and  the  corresponding 
recommendations  in  this  public 
memorandiun,  on  file  in  B-099. 

In  addition,  a  complete  version  of  the 
Decision  Memo  can  be  accessed  directly 
on  the  Worid  Wide  Web  at  http:// 
www.ia.ita.doc.gov/fm.  The  paper  copy 
and  electronic  version  of  the  Decision 
Memo  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  comments 
received  and  findings  at  verification,  we 
have  made  certain  changes  in  the 
margin  calculation.  These  changes  are 
noted  in  various  sections  of  the  Decision 
Memo,  accessible  in  B-099  and  on  the 
World  Wide  Web  at  http:// 
wwvi'.ia. ita.doc.gov/frn. 

Use  of  Facts  Available 

In  accordance  with  section  776  of  the 
Act,  we  have  determined  that  the  use  of 
facts  available  is  appropriate  for  certain 
portions  of  the  oiu  analysis  of  Ispat 
Indo.  For  a  discussion  of  our 
determination  with  respect  to  these 
matters,  see  the  Decision  Memo. 

Suspension  of  Liquidation 

Pursuant  to  section  735(c)(1)(B)  of  the 
Act,  we  are  instructing  Customs  to 
suspend  liquidation  of  all  entries  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Indonesia  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  Final  Determination. 
We  determine  that  the  following 
weighted-average  dumping  margin 
exists  for  the  period  July  1,  2000. 
through  June  30.  2001: 


Exporter/manufacturer 


Margin  (per- 
cent) 


P.T.  Ispat  Indo 
All  Others 


4.06° 
406° 


rrC  Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  As  our  final 
determination  is  affirmative,  the  ITC 
will  determine,  within  45  days,  whether 
these  imports  are  causing  material 
injury,  or  threat  of  material  injury,  to  an 
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industry  in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  the  proceeding 
will  be  terminated.  If  the  ITC 
determines  that  such  injury  does  exist, 
the  Department  will  issue  an 
antidumping  order  directing  Customs 
officials  to  assess  antidujnping  duties  on 
all  imports  on  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse 
for  consumption  on  or  after  the  date  of 
publication  in  the  Federal  Register  of 
the  Final  Determination.  This 
determination  is  issued  and  published 
in  accordance  with  sections  735(d)  and 
777{i)(l)oftheAct. 

Dated:  August  23.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
A  dm  inistra  tion . 

Appendix  1. — Issues  in  Decision 
Memorandum 

1.  Bank  Charges  for  U.S.  Sales. 

2.  Payment  Date  for  Home  Market  Sales 
and  Interest  Revenue. 

3.  Foreign  Inland  Freight  for  Certain  U.S. 
Sales  Sold  Through  IWP. 

4.  Date  of  Sale. 

5.  Exchange  Losses  Related  to  Loan  to 
Affiliate. 

6.  Electricity  Discounts. 

7.  Cost  Allocation  Associated  with  Special 
Surface  Quality  Product 

[FR  Doc.  02-22251  Filed  8-29-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-201-«30] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  CartMn  and 
Certain  Alloy  Steel  Wire  Rod  From 
Mexico 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conmierce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marin  Weaver  or  Charles  Riggle  at  (202) 
482-2336  or  (202)  482-0650, 
respectively;  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue  NW., 
Washington,  DC  20230. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Roimd  Agreements  Act 
(URAA).  In  addition,  imless  otherwise 


indicated,  all  citations  to  Department  of 
Commerce  (Department)  regulations 
refer  to  the  regulations  codified  at  19 
CFRpart  351  (2001). 

Final  Determination 

We  determine  that  carbon  and  certain 
alloy  steel  wire  rod  from  Mexico  is 
being  sold,  or  is  likely  to  be  sold,  in  the 
United  States  at  less  than  fair  value 
(LTFV),  as  provided  in  section  735  of 
the  Act.  The  estimated  margins  of  sales 
at  LTFV  are  shown  in  the  Continuation 
of  Suspension  of  Liquidation  section  of 
this  notice. 

Case  History 

The  preliminary  determination  in  this 
investigation  was  issued  on  April  2, 
2002.  See  Notice  of  Preliminary 
Determination  of  Sales  at  Less  Than  Fair 
Value:  Carbon  and  Certain  Alloy  Steel 
Wire  Rod  from  Mexico,  67  FR  17397 
(April  10,  2002)  (Preliminary 
Determination).  Since  the  publication  of 
the  preliminary  determination,  the 
following  events  have  occurred: 

The  final  determination  for  this 
investigation  was  postponed  on  April 
17,  2002.  See  Notice  of  Postponement  of 
Final  Antidumping  Duty  Determination 
and  Extension  of  Provisional  Measures: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Mexico,  67  FR  20728  (April 
26,  2002).  hi  April  and  May  2002,  the 
Department  verified  the  responses 
submitted  by  the  respondent  in  this 
investigation,  Siderurgica  Lazaro 
Cardenas  Las  Truchas,  S.A.  de  C.V. 
(SICARTSA)  and  its  affiliates  CCC  Steel 
GmbH  and  Coutinho  Caro  +  Co.  USA 
Inc.  Verification  reports  were  issued  in 
June  2002.  On  July  10,  2002,  we 
received  case  briefs  from  the 
petitioners  ^  and  the  respondent.  On 
July  17,  2002,  we  received  rebuttal 
briefs  from  the  petitioners  and  the 
respondent.  A  public  hearing  was  not 
held. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  have  filed  requests 
asking  the  Department  to  exclude 
various  products  from  the  scope  of  the 
concurrent  antidumping  duty  (Brazil, 
Canada,  Germany,  Indonesia,  Mexico, 
Moldova,  Trinidad  and  Tobago,  and 
Ukraine)  and  countervailing  duty 
(Brazil,  Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey)  investigations.  On 
May  6,  2002,  Ispat  Hamburger 
Stahlwerke  GmbH  and  Ispat  Walzdraht 
Hochfeld  GmbH  (collectively,  Ispat 
Germany)  requested  an  exclusion  for 


"super  clean  valve  spring  wire."  Two 
parties  filed  additional  exclusion 
requests  on  June  14,  2002:  Bluff  City 
Steel  asked  that  the  Department  exclude 
"clean-steel  precision  bar,"  and  Lincoln 
Electric  Company  sought  the  exclusion 
of  its  EW  2512  grade  of  metal  inert  gas 
welding  wire.  On  Jime  28,  2002,  the 
petitioners  filed  objections  to  a  range  of 
scope  exclusion  requests  including:  (i) 
Bluff  City  Steel's  request  for  clean 
precision  bar;  (ii)  Lincoln  Electric 
Company's  request  for  EW  2512  grade 
wire  rod;  (iii)  Ispat  Germany's  request 
for  "super  clean  valve  spring  wire;"  (iv) 
Tokusen  USA's  January  22,  2002  request 
for  1070  grade  tire  cord  and  tire  bead 
quality  wire  rod  (tire  cord  wire  rod);  and 
(v)  various  parties'  request  for  1090 
grade  tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufactvu^rs 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electricfand  Bluff  City  filed 
rebuttals  to  the  petitioners'  Jime  28, 
2002  submission  on  July  8, 11, 17,  and 
29,  2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.2 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandimi 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  room  B-099  of 
the  main  Commerce  building. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products,  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 


•  The  petitioners  in  this  investigation  are  Co-Steel 
Raritan,  Inc.,  GS  Industries.  Inc.,  Keystone 
Consolidated  Industries.  Inc.,  and  North  Star  Steel 
Texas.  Inc. 


2  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  RIed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 
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steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measiuing  5.0  irmi 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  die  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminimi,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  die  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 


The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  diat  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normedly  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090. 
7213.99.0031,  7213.99.0038. 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Period  of  Investigation 

The  period  of  investigation  is  July  1 , 
2000,  dirough  June  30.  2001.  This 
period  corresponds  to  the  four  most 
recent  fiscal  quarters  prior  to  the  month 
of  the  filing  of  the  petition  (i.e.,  August 
2001). 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  conducted  verification  of  the 
cost  and  sales  information  submitted  by 
the  respondent.  We  used  standard 
verification  procedures  including 
examination  of  relevant  accounting  and 
production  records,  and  original  source 
documents  provided  by  the  respondent. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
antidumping  proceeding  are  listed  in 
the  appendix  to  this  notice  and 
addressed  in  the  Decision  Memorandum 


dated  August  23,  2002,  and  are  hereby 
adopted  by  this  notice.  The  Decision 
Memorandum  is  on  file  in  room  B-099 
of  the  main  Department  of  Commerce 
building.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  World 
Wide  Web  at  http://vi'ww.ita.doc.gov/ 
importadmin/records/fm.  The  paper 
and  electronic  versions  of  the  Decision 
Memorandum  are  identical  in  content. 

Changes  Since  the  Preliminary 
Determinations 

Based  on  our  findings  at  verification, 
and  analysis  of  comments  received,  we 
have  made  adjustments  to  the 
preliminary  determination  in 
calculating  the  final  dumping  margin  in 
this  proceeding.  In  addition,  we  have 
made  a  final  determination  that  critical 
circumstances  do  not  exist  with  regard 
to  this  case.  The  adjustments  to  the 
dumping  margin,  as  well  as  a  detailed 
description  of  the  critical  circumstances 
analysis,  are  discussed  in  the  Decision 
Memorandum  for  this  investigation. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Act.  we  are  directing 
the  Customs  Service  to  continue  to 
suspend  liquidation  of  all  entries  of 
steel  wire  rod  exported  from  Mexico 
that  are  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
the  date  of  the  preliminary 
determination.  The  Customs  Service 
shall  continue  to  require  a  cash  deposit 
or  the  posting  of  a  bond  based  on  the 
estimated  weighted-average  dumping 
margins  shown  below.  The  suspension 
of  liquidation  instructions  will  remain 
in  effect  until  further  notice. 

Furthermore,  because  the  Department 
now  determines  that  critical 
circumstances  do  not  exist,  the 
suspension  of  liquidation  for  all 
shipments  that  entered  or  were 
withdrawn  from  warehouse,  for 
consumption  prior  to  April  10,  2002,  is 
terminated.  We  are  directing  the 
Customs  Service  to  refund  any  cash 
deposits  and  release  any  bonds  or  other 
security  relating  to  such  shipments. 

We  determine  that  the  following 
weighted-average  dumping  margins 
exist  for  Mexico: 


T 

Manufacturer/exporer               (^S) 

SICARTSA 

All  Others 

20.11 
2011 

55802 
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International  Trade  Commission 
Notification 

In  accordance  with  section  735(d)  of 
the  Act,  we  have  notified  the 
International  Trade  Commission  (ITC)  of 
our  determination.  The  ITC  will 
determine,  within  45  days,  whether 
imports  of  subject  merchandise  from 
Mexico  are  causing  material  injury,  or 
threaten  material  injury,  to  an  industry 
in  the  United  States.  If  the  ITC 
determines  that  material  injury  or  threat 
of  injury  does  not  exist,  this  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  ITC  determines  that  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  order  directing  Customs 
Service  officials  to  assess  antidumping 
duties  on  all  imports  of  the  subject 
merchandise  entered,  or  withdrawn 
from  warehouse  for  consiunption  on  or 
after  the  effective  date  of  the  suspension 
of  liquidation. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their, 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305.  Timely 
notification  of  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777{i)(l)  of  the  Act. 

Dated:  August  23,  2002. 
Faryar  Shizad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  | 

Issues  Covered  in  Decision  Memorandum 

/.  Issues  Specific  to  Sales 

Comment  1:  Constructed  Export  Price 
Comment  2:  Post-Sale  Discounts 
Comment  3:  Credit  Expense/Interest  Rate 
Comment  4:  Customs  Duties  Adjustment 
Comment  5:  Critical  Circumstances 

B.  Issues  Specific  to  Costs 

Comment  6:  Initiation  of  Cost  Investigation 
Comment  7:  G&A  and  Financial  Expense 

Calculation  Period 
Comment  8:  Financial  Expense  Ratio 
Comment  9:  Gains  and  Losses  on  Monetary 

Position 
Comment  10:  Prior  Period  Expenses 
Comment  11:  Exchange  Gains  on  Accounts 

Payable 
Comment  12:  Extraordinary  Costs 
Comment  13:  Major  Inputs 
Comment  14:  Useful  Lives  of  Fixed  Assets 
Comment  15:  Loss  on  Physical  Inventory 


Comment  16:  Liquid  Steel  Adjustment 
[FR  Doc.  02-22252  Filed  8-29-02;  8:45  am) 

BILUNG  CODE  3510-OS-P 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-428-832] 

Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Steve  Bezirganian,  or  Robert  James,  at 
(202) 482-1131, or (202)  482-0649, 
respectively;  Antidumping  and 
Coimtervailing  Duty  Enforcement  Group 
III,  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue  NW.,  Washington, 
DC  20230. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  by  the 
Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  references 
to  the  provisions  codified  at  19  CFR  Part 
351  (2001). 

Final  Determination 

We  determine  carbon  and  certain 
alloy  steel  wire  rod  from  Germany  (wire 
rod)  is  being  sold,  or  is  likely  to  be  sold, 
in  the  United  States  at  less  than  fair 
value  (LTFV),  as  provided  in  section 
735  of  the  Tariff  Act.  The  estimated 
margins  of  sales  at  LTFV  are  shown  in 
the  "Continuation  of  Suspension  of 
Liquidation"  section  of  this  notice. 

Case  History 

On  April  10,  2002,  the  Department 
published  its  preliminary  determination 
in  this  investigation.  See  Notice  of 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  from 
Germany,  67  FR  at  17384  (Preliminary 
Determination).  Since  the  April  2,  2002, 
signing  of  our  Preliminary 
Determination  the  following  events  have 
occurred: 

On  April  4,  2002,  the  sole  respondent, 
Saarstahl  AG  (Saarstahl)  submitted  a 


request  that  the  Department  postpone  its 
final  determination  by  fifty  additional 
days;  Saarstahl  also  agreed  to  the 
extension  of  provisional  measures  to  a 
period  not  to  exceed  six  months,  as 
required  by  section  733(d)  of  the  Tariff 
Act.  Accordingly,  on  May  13,  2002,  we 
published  in  the  Federal  Register  our 
notice  of  postponement  of  the  final 
determination.  See  Postponement  of 
Final  Antidumping  Duty 
Determinations;  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Germany. 
Indonesia  and  Moldova,  67  FR  at  32013 
(May  13,  2002). 

The  Department  verified  Saarstahl's 
cost  of  production  responses  from  May 
27  through  May  31,  2002.  From  Jime  13, 
2002  to  Jime  20,  2002,  we  verified 
Saarstahl's  sales  responses.  We  issued 
our  cost  verification  report  on  June  21, 
2002,  with  our  sales  verification  report 
following  on  July  10,  2002. 

Saarstahl  submitted  information  on 
June  7,  2002,  concerning  monthly 
imports  of  subject  steel  wire  rod  for  the 
period  January  through  April  2002. 

On  June  24,  2002,  petitioners  and 
Saarstahl  submitted  case  briefs.  Both 
parties  submitted  rebuttal  briefs  on  July 
29,  2002.  On  August  5,  2002,  the 
Department  held  a  public  hearing. 

Period  of  Investigation 

The  period  of  investigation  (POI)  is 
July  1,  2000  through  June  30,  2001.  This 
period  corresponds  to  the  four  most 
recent  fiscal  quarters  prior  to  the  filing 
of  the  petition  [i.e.,  August  2001),  and 
is  in  accordance  with  section 
351.204(b)(1)  of  the  Department's 
regulations. 

Scope  Issues 

Since  the  Preliminary  Determination  a 
number  of  parties  filed  requests  asking 
the  Department  to  exclude  various 
products  from  the  scope  of  these 
investigations.  On  May  6,  2002,  Ispat 
Hamburger  Stahlwerke  GmbH  and  Ispat 
Walzdraht  Hochfeld  GmbH 
(collectively,  Ispat  Germany)  requested 
an  exclusion  for  "super  clean  valve 
spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  Jime 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  June  28,  2002,  petitioners  (Co- 
Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc.)  filed 
objections  to  a  range  of  scope  exclusion 
requests  including:  (i)  Bluff  City  Steel's 
request  for  clean  precision  bar;  (ii) 
Lincoln  Electric  Company's  request  for 
EW  2512  grade  wire  rod;  (iii)  Ispat 


Germany's  request  for  "super  clean 
valve  spring  wire;"  (iv)  Tokusen  USA's 
January  22,  2002  request  for  grade  1070 
grade  tire  cord  and  tire  bead  quality 
wire  rod  (tire  cord  wire  rod);  and  (v) 
various  parties'  request  for  1090  grade 
tire  cord  wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  commpnts  on  July  30,- 2002. ' 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod  *  *   *  Requests  for  Scope 
Exclusion"  dated  August  23,  2002, 
which  is  on  file  in  room  B-099  of  the 
main  Commerce  building. 

Scope  of  the  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measiuing  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectioned  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 


'  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surfece  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than ^.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur.  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measiuing  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  Eiuopean  Method  NFA  04- 
114;  (v)  having  a  siuface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  d.Ol  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent^  in  the 
aggregate,  of  copper,  nickel  and 
chromiiun  (if  chromiiun  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 


use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010.  7213.91.3090, 
7213.91.4510,  7213.91.4590. 
7213.91.6010,  7213.91.6090. 
7213.99.0031,  7213.99.0038, 
7213.99.0090.  7227.20.0010. 
7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053.  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Critical  Circumstances 

Section  735(a)(3)  of  the  Tariff  Act 
provides  that  if  our  final  determination 
is  affirmative,  then  the  determination 
shall  also  contain  a  finding  of  whether 
(i)  there  is  a  history  of  dumping  and 
material  injury  by  reason  of  dumped 
imports  in  the  United  States  or 
elsewhere  of  the  subject  merchandise,  or 
the  person  by  whom,  or  for  whose 
account,  the  merchandise  was  imported, 
knew  or  should  have  known  that  the 
exporter  was  selling  the  subject 
merchandise  at  less  that  its  fair  value 
and  that  there  would  be  material  injury 
by  reason  of  such  sales,  and  (ii)  there 
have  been  massive  imports  of  the 
subject  merchandise  over  a  relatively 
short  period. 

On  February  5,  2002,  we  preliminarily 
found  that  both  criteria,  i.e.,  knowledge 
of  dumping  and  material  injury  and 
massive  imports  of  subject  merchandise, 
had  been  met  by  Saarstahl  and 
preliminarily  found  that  critical 
circumstances  exist.  See  Carbon  and 
Alloy  Steel  Wire  Rod  From  Germany. 
Mexico,  Moldova,  Trinidad  and  Tobago, 
and  Ukraine:  Notice  of  Preliminary 
Determination  of  Critical 
Circumstances.  67  Fed.  Reg.  at  6224 
(February  11,  2002). 

We  have  concluded  in  this  final 
determination  that  critical  circumstance 
exist  for  imports  of  steel  wire  rod  from 
Germany.  See  the  Department's 
response  to  Comment  6  in  the  Issues 
and  Decision  Memorandum,  dated 
August  23,  2002. 

Use  of  Facts  Available 

Section  776(a)(2)  of  the  Tariff  Act 
provides  that  if  any  interested  party:  (A) 
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Withholds  infonnation  that  has  been 
requested  by  the  Department;  (B)  fails  to 
provide  sudi  information  by  the 
deadlines  for  submission  of  the 
information  or  in  the  form  or  manner 
requested;  (C)  significantly  impedes  an 
antidumping  investigation;  or  (D) 
provides  such  information  but  the 
information  cannot  be  verified,  the 
Department  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  making  its  determination. 

Section  782(d)  of  the  Tariff  Act 
requires  the  Department  to  "promptly 
inform"  a  respondent  of  the  nature  of 
any  deficiencies  found  in  its  response 
and  to  "provide  that  person  with  an 
opportimity  to  remedy  or  explain  the 
deficiency  in  light  of  the  time  limits 
established  for  the  completion  of 
investigations.  *  *  *"  To  the  extent  the 
respondent  fails  to  address  the 
deficiencies,  and  subject  to  section 
782(e),  the  Department  may  disregard 
all  or  part  of  the  response.  Section 
782(e)  provides  the  Department  shall 
not  decline  to  consider  information 
deemed  deficient  under  section  782(d) 
if:  (1)  The  information  is  submitted  by 
the  deadline  established  for  its 
submission;  (2)  the  information  can  be 
verified;  (3)  the  information  is  not  so 
incomplete  that  it  cannot  serve  as  a 
reliable  basis  for  reaching  the  applicable 
determination;  (4)  the  interested  party 
has  demonstrated  it  acted  to  the  best  of 
its  ability  in  providing  the  information 
and  meeting  the  requirements 
established  by  the  Department  with 
respect  to  the  information;  and  (5)  the 
information  can  be  used  without  undue 
difficulties. 

We  used  facts  available  in  the 
Preliminary  Determination  because  we 
determined  certain  information  was  not 
available  on  the  record,  or  was  not 
provided  by  the  deadline  or  in  the  form 
or  manner  requested.  Specifically, 
Saarstahl  failed  to  provide  requested 
documentation,  including  woris.sheets 
and  other  documentation,  to  support  its 
derivation  of  various  reported  expenses. 
Further,  Saarstahl  failed  to  provide 
information  in  the  manner  requested 
pertaining  to  certain  expenses  incurred 
on  both  its  home  market  and  U.S.  sales. 
For  example,  contrary  to  our  specific 
instructions,  Saarstahl  reported 
movement  expenses  based  upon 
"estimated  height  expenses  (Fracht- 
Ruckstellung)  calculated  at  the  time  of 
sale  for  each  invoice."  Saarstahl's 
January  22,  2002,  Section  B  response  at 
B-21.  This  involved  inland  plant-to- 
warehouse  and  plant-to-customer 
freight,  and  warehousing  expenses  in 
the  home  market.  For  U.S.  sales,  the 
Fracht-Ruckstellung  included  foreign 
inland  freight,  freight  to  the  port,  ocean 


freight,  inland  and  marine  insurance, 
U.S.  customs  duties  and,  where 
applicable,  warehousing  expenses. 
Saarstahl  failed  to  provide  the  requested 
actual  expenses  or  supporting 
documentation  (for  example,  tariff 
schedules  or  contracts  demonstrating 
the  freight  rates  in  effect  during  the 
POI).  Furthermore,  Saarstahl  has  not 
explcdned  fully  its  original  allocations 
based  upon  the  Fracht-Ruckstellung,  or 
provided  the  Department  the  means  of 
establishing  independently  the  validity 
of  the  underlying  estimates.  (For  further 
details  of  these  deficiencies,  see  the 
"Preliminary  Analysis  Memorandum," 
dated  April  2,  2002.) 

With  regard  to  packing  expenses, 
Saarstahl  reported  identical  packing 
expenses,  by  mill,  for  both  home  market 
and  U.S.  sales,  despite  indications  in  its 
initial  responses  that  sales  for  export 
require  greater  packing  materials. 
Saarstahl  also  did  not  initially  provide 
worksheets  supporting  the  calculation 
of  packing  costs  for  two  of  the  three 
mills  producing  subject  wire  rod 
products  during  the  POI. 

In  accordance  with  section  776(a)  of 
the  Tariff  Act,  we  have  continued  to  use 
partial  facts  available  in  instances  where 
Saarstahl  failed  to  provide  necessary 
information  on  its  home  market  and 
U.S.  freight  expenses  in  the  manner  or 
form  requested.  As  non-adverse  facts 
available  for  U.S.  sales,  for  the 
movement  expenses  at  issue,  we  set 
these  expenses  to  no  less  than  the 
median  value  reported  for  each  expense; 
similarly,  for  the  home  market,  we  set 
the  movement  expenses  to  no  greater 
than  the  median  value  reported  for  each 
expenses.  As  to  packing  expenses,  we 
have  altered  our  methodology  to  reflect 
our  finding  at  verification  that  there  is 
apparently  little  significant  differences 
in  packing  costs  for  export  sales  versus 
home  market  sales.  For  further  details 
regarding  our  selection  of  facts  available 
for  freight  and  packing  expenses,  see 
Comments  7  and  8,  and  our  Final 
Analysis  Memorandum,  dated 
concurrently  with  this  notice.  A  public 
file  of  this  and  all  docimients  generated 
by  the  Department  can  be  found  in  our 
Central  Records  Unit,  room  B-099  in  the 
main  Commerce  building. 

In  addition,  we  applied  adverse  facts 
available  for  certain  unreported  U.S. 
sales  discovered  at  verification.  Section 
776(b)  of  the  Tariff  Act  provides  that 
adverse  inferences  may  be  used  in 
selecting  the  facts  otherwise  available 
when  a  party  has  failed  to  cooperate  by 
not  acting  to  the  best  of  its  ability  to 
comply  with  requests  for  information. 
See  Statement  of  Administrative  Action 
accompanying  the  URAA,  H.R.  Rep.  No. 
103-316,  vol.1,  at  870  (1994)  (SAA).  For 


additional  details,  see  also  Comment  2 
of  the  Issues  and  Decision 
Memorandum,  dated  August  23,  2002. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A^(a)  of 
the  Tariff  Act. 

Analysis  of  Conunents  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this  . 
investigation  are  addressed  in  the  Issues 
and  Decision  Memorandum,  dated 
August  23,  2002,  which  is  hereby 
adopted  by  this  notice.  A  list  of  the 
issues  which  parties  have  raised,  and  to 
which  we  responded,  is  attached  to  this 
notice  as  an  appendix.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum,  which  is  on  file  in 
the  Central  Records  Unit.  In  addition,  a 
complete  version  of  the  Issues  and 
Decision  Memorandum  can  be  accessed 
directly  on  the  Web  at  http:// 
ia.ita.doc.gov.  The  paper  copy  and 
electronic  version  of  the  Issues  and 
Decision  Memorandum  are  identical  in 
content. 

Changes  Since  the  Preliminary 
Determination 

Based  on  our  analysis  of  the 
conunents  received,  we  have  made 
certain  chuiges  to  the  calculations  used 
in  our  preliminary  results  (see  the  Issues 
and  Decision  Memorandum  comments 
for  details): 

We  applied  adverse  facts  available  for 
unreported  U.S.  sales  (see  Comment  2). 

We  used  a  Euro  interest  rate  for  home 
market  sales  and  for  U.S.  sales 
denominated  in  Euros  (see  Comment  3). 

We  used  the  last  day  of  verification  as 
a  proxy  for  payment  date  for  all  unpaid 
sales  in  the  home  market  and  U.S.  sales 
databases  (see  Comment  4) 

We  revised  the  credit  period  for  all 
sales  to  one  U.S.  customer  to  account  for 
split  payments  for  one  transaction 
reviewed  at  verification  (see  Comment 
5). 

We  revised  our  application  of  facts 
available  for  packing  expenses  (see 
Comment  8). 

We  included  in  the  U.S.  sales 
database  one  sale  of  merchandise  that 
Saarstahl  had  mischaracterized  as  tire 
cord  wire  rod  outside  of  the  scope  of  the 
investigation  (see  Comment  9). 

In  addition,  we  made  several  changes 
to  oui  calculations  to  reflect  other 
developments  in  the  proceeding:  we 
revised  the  factor  used  for  the 
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calculation  of  GNA  to  reflect  the 
findings  at  the  cost  verification  [see  the 
August  5,  2002,  "Cost  of  Production  and 
Constructed  Value  Calculation 
Adjustments  for  the  Final 
Determination"  memorandiun),  and  we 
added  an  adjustment  for  U.S.  billing 
adjustments  (BILADJU)  to  reflect 
information  in  Saarstahl's  April  30, 
2002,  submission. 

The  methodologies  employed  to 
incorporate  the  above  changes  in  our 
programming  are  described  in  the  Final 
Analysis  Memorandum. 

Continuation  of  Suspension  of 
Liquidation 

In  accordance  with  section 
735(c)(1)(B)  of  the  Tariff  Act,  the 
Department  will  direct  the  U.S.  Customs 
Service  to  continue  to  suspend 
liquidation  of  all  entries  of  wire  rod 
from  Germany  that  are  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  after  90  days  prior  to 
the  date  of  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  The  U.S.  Customs 
Service  shdl  continue  to  require  a  cash 
deposit  or  posting  of  a  bond  equal  to  the 
weighted-average  amount  by  which  the 
NV  exceeds  the  EP,  as  indicated  in  the 
chart  below.  These  suspension-of- 
liquidation  instructions  will  remain  in 
effect  imtil  further  notice.  The 
weighted-averagiB  margins  for  this 
proceeding  are  as  follows: 


Exporter/manufacturer 

Margin  (per- 
cent) 

Saarstahl  AG  

15.12 

All  Others     

15.12 

Commission  Notification 

In  accordance  with  section  735(d)  of 
the  Tariff  Act,  we  have  notified  the 
International  Trade  Commission  of  our ' 
determination.  As  our  final 
determination  is  affirmative,  the 
Commission  shall,  within  45  days, 
determine  whether  these  imports  are 
materially  injuring,  or  threatening 
material  injury  to,  the  U.S.  industry.  If 
the  Commission  determines  that 
material  injury,  or  threat  of  material 
injury  does  not  exist,  the  proceeding 
will  be  terminated  and  all  securities 
posted  will  be  refunded  or  canceled.  If 
the  Commission  determines  such  injury 
does  exist,  the  Department  will  issue  an 
antidumping  duty  order. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  business  proprietary 
information  disclosed  under  APO  in 
accordance  with  19  CFR  351.305. 


Timely  notification  of  the  return  or 
destruction  of  APO  materials,  or 
conversion  to  judicial  protective  order, 
is  hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
735(d)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  August  23. 2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  of  Issues  in  the  Issues  and 
Decision  Memorandum 

Comment  1:  Indirect  Selling  Expenses 
Incurred  in  Germany  on  U.S.  Sales 

Comment  2:  Adverse  Facts  Available  for 
Unreported  U.S.  Sales 

Comment  3:  Interest  Rates  for  Euro- 
Denominated  Sales 

Comment  4:  Missing  Payment  Dates 

Comment  5:  Credit  Expense  Calculations  for 
"Split  Payments" 

Comment  6:  Critical  Circumstances 

Comment  7:  Use  of  Facts  Available  for 
Freight  Expenses 

Comment  8:  Use  of  Facts  Available  for 
Packing  Expenses 

Comment  9:  Exclusion  of  Tire  Cord  Wire  Rod 
and  Tire  Bead  Wire  Rod 

Comment  10:  The  "Zeroing"  Methodology 

Comment  11:  The  Arm's-Length  Test 

Comment  12:  Level  of  Trade 

|FR  Doc.  02-22253  Filed  8-29-02;  8:45  am| 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[C-351-833] 

Final  Affirmative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination: 
CartKNi  and  Certain  Alloy  Steel  Wire 
Rod  from  Brazil 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  affirmative 
countervailing  duty  determination  and 
final  negative  critical  circumstances 
determination. 

SUMMARY:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  carbon  and  certain  alloy 
steel  wire  rod  from  Brazil.  For 
information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section, 
below.  We  have  also  made  a  final 
determination  that  critical 
circimistances  do  not  exist  with  respect 


to  imports  of  carbon  and  certain  alloy 
steel  wire  rod  from  Brazil. 
EFFECTIVE  DATE:  August  30.  2002. 
FOR  FURTHER  INFORMATKm  CONTACT: 
Melani  Miller,  Jennifer  D.  Jones, 
Andrew  Smith,  or  Daniel  J.  Alexy. 
Office  of  AD/CVD  Enforcement  Group  1 , 
Import  Administration,  U.S.  Department 
of  Conunerce,  Room  3099,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone:  (202) 
482-0116,  (202)  482-1276,  (202)  482- 
4194,  or  (202)  482-1540,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  GS  Industries. 
Keystone  Consolidated  Industries.  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
See  Preliminary  Negative  Counten'ailing 
Duty  Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil.  67  FR 
5967  (February  8,  2002)  ("Preliminary 
Determination"). 

On  February  13  and  14.  2002.  the 
petitioners  submitted  further  comments 
with  respect  to  the  responses  filed  by 
the  respondents  in  the  proceeding,  the 
Government  of  Brazil  ("GOB"). 
Companhia  Siderurgica  Belgo-Mineira 
("Belgo  Mineira"),  and  Gerdau  S.A. 
("Gerdau").  The  Department  issued 
supplemental  questionnaires  to  the 
GOB,  Gerdau.  and  Belgo  Mineira  on 
February  19,  2002.  and  received 
responses  to  those  questionnaires  on 
March  7,  2002. 

From  March  12,  2002  to  March  27. 
2002,  we  conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
the  GOB,  Belgo  Mineira,  and  Gerdau. 

On  March  19,  2002,  we  published  a 
Federal  Register  notice  aligning  the 
final  determination  in  this  proceeding 
with  the  earliest  final  determination  in 
the  companion  antidumping  duty 
investigations.  See  Countervailing  Duty 
Investigations  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
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Canada,  Germany,  Trinidad  and  Tobago, 
and  Turkey:  Notice  of  Alignment  With 
Final  Antidumping  Duty 
Determinations,  67  PR  12524  (March  19, 
2002). 

On  July  2,  2002,  we  received  a 
combined  case  brief  from  the  GOB, 
Belgo  Mineira,  and  Gerdau,  and  a  case 
brief  from  the  petitioners.  On  July  15, 
2002,  we  received  a  combined  rebuttal 
brief  from  the  GOB,  Belgo  Mineira,  and 
Gerdau,  as  well  as  a  rebuttal  brief  from 
the  petitioners. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation  is  calendar  year  2000. 

Scope  of  Investigatian 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter  ("subject  merchandise"  or 
"wire  rod"). 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  nun  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  inm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 


0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Graae  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04— 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  nun  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"'  or  "tire  bead 
quality"'  indicates  the  acceptability  of 
the  product  for  use  in  the  production  of 
tire  cord,  tire  bead,  or  wire  for  use  in 
other  rubber  reinforcement  applications 
such  as  hose  wire.  These  quality 
designations  are  presiuned  to  indicate 
that  these  products  are  being  used  in 
tire  cord,  tire  bead,  and  other  rubber 
reinforcement  applications,  and  such 
merchandise  intended  for  the  tire  cord, 
tire  bead,  or  other  rubber  reinforcement 
applications  is  not  included  in  the 
scope.  However,  should  petitioners  or 
other  interested  parties  provide  a 
reasonable  basis  to  believe  or  suspect 
that  there  exists  a  pattern  of  importation 
of  such  products  for  other  than  those 
applications,  end-use  certification  for 
the  importation  of  such  products  may  be 
required.  Under  such  ciitnunstances, 
only  the  importers  of  record  would 
normally  be  required  to  certify  the  end 
use  of  the  imported  merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  imder  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 


7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99,0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053.  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  piuposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  Comments 

On  April  2,  2002,  in  conjimction  with 
the  preliminary  determinations  in  the 
companion  antidumping  duty 
proceedings,  the  scope  in  both  the 
companion  countervailing  duty  and 
antidumping  duty  proceedings  was 
revised.  See  Memorandum  to  Faryar 
Shirzad,  dated  April  2,  2002,  "Carbon 
and  Certain  Alloy  Steel  Wire  Rod: 
Requests  for  exclusion  of  various  tire 
cord  quality  wire  rod  and  tire  bead 
quality  wire  rod  products  from  the  scope 
of  Antidumping  Duty  (Brazil,  Canada, 
Egypt,  Germany,  Indonesia,  Mexico, 
Moldova,  South  Africa,  Trinidad  and 
Tobagb,  Ukraine,  and  Venezuela)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations,"  which  is  on  file 
in  the  Department's  Central  Records 
Unit  in  Room  B-099  of  the  main 
Department  building  ("CRU"). 

Since  April  2,  2002,  a  number  of 
parties  have  filed  requests  asking  the 
Department  to  exclude  various  products 
from  the  scope  of  the  concurrent 
antidumping  duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago  and  Ukraine)  and 
coimtervailing  duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  investigations.  On  May  6,  2002, 
Ispat  Hamburger  Stahlwerke  GmbH  and 
Ispat  Walzdraht  Hochfeld  GmbH 
(collectively,  "Ispat  Germany") 
requested  an  exclusion  for  "super  clean 
valve  spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  June 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  June  28,  2002,  the  petitioners 
filed  objections  to  a  range  of  scope 
exclusion  requests  including:  (i)  Bluff 
City  Steel's  request  for  clean  precision 
bar;  (ii)  Lincoln  Electric  Company's 
request  for  EW  2512  grade  wire  rod;  (iii) 
Ispat  Germany's  request  for  "super  cleeui 
valve  spring  wire;"  (iv)  Tokusen  USA's 
January  22,  2002  request  for  1070  grade 
tire  cord  and  tire  bead  quality  wire  rod 
(tire  cord  wire  rod);  and  (v)  various 
parties'  request  for  1090  grade  tire  cord 
wire  rod. 
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In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  ("RMA"),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad,  . 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  the  CRU. 

Injury  Test 

Because  Brazil  is  a  "Subsidies 
Agreement  Covmtry"  within  the 
meaning  of  section  701(b)  of  the  Act,  the 
International  Trade  Commission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Brazil  materially  injure,  or  threaten 
material  injiuy  to,  a  U.S.  industry.  On 
October  15,  2001,  the  ITC  transmitted  to 
the  Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  from  Brazil  of  the 
subject  merchandise.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Egypt,  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Turkey, 
Ukraine,  and  Venezuela,  66  FR  54539 
(October  29,  2001). 

Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circumstances  within  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 
merchandise.  We  did  not  address  the 
petitioners'  critical  circumstances 
allegation  in  the  Preliminary 
Determination  because  the  Preliminary 
Determination  was  negative.  However, 
as  our  final  determination  is  affirmative, 
we  are  now  addressing  this  allegation. 

As  discussed  in  the  Memorandum  to 
Richard  Moreland,  "Countervailing 
Duty  Investigation  of  Carbon  and 


Certain  Alloy  Steel  Wire  Rod  from 
Brazil  Final  Determination  of  Critical 
Circumstances,"  pursuant  to  section 
705(a)(2)  of  the  Act,  we  find  that  critical 
circumstances  do  not  exist  for  imports 
of  the  subject  merchandise  from  Brazil. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
("Decision  Memorandum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov/fm/  under  the 
heading  "Brazil."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

In  accordance  with  section 
705(c)(1)(C)  of  the  Act,  we  are  directing 
the  Customs  Service  ("Customs")  to 
suspend  liquidation  of  all  imports  of  the 
subject  merchandise  from  Brazil  that  are 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  These  suspension  of 
liquidation  instructions  will  remain  in 
effect  until  further  notice. 

We  determine  the  total  estimated  net 
subsidy  rate  for  each  company  to  be  the 
following: 


Producer/Exporter 


Net  Subsidy  Rate 


Companhia  Siderurgica 

Belgo-Mineira  

Gerdau  S.A 

All  Others 


6.74 
4.44 
6.11 


1 0n  August  g,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod.  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


We  will  issue  a  countervailing  duty 
order  if  the  ITC  issues  a  final  affirmative 
injury  determination  and  we  will 
instruct  Customs  to  require  a  cash 
deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injiuy,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 


suspension  of  liquidation  will  be 
refunded  or  canceled. 

TTC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietar>' 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietar\' 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  ("APO"),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injur}'  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprielar>'  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777{i)  of 
the  Act. 

Dated.  August  23.2002. 
Faryar  Shirzad, 
Assistant  Secretan-  for  Import 
Administration. 

Appendix  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1:  Usina  Siderurgica  da  Bahia 
S.A.  ("Usiba")  and  Cia  Siderurgica  do 
Nordeste  ("Cosinor")  Privatizations 
Comment  2:  Goverrunent  of  Brazil 
("GOB")  Financing  for  the  Purchase  of 
Usiba 

Comment  3:  Benchmarks  for  Long-Term. 
Brazilian  Currency  Denominated  Loans 
and  Discount  Rates 
Comment  4:  Financing  for  the 
Acquisition  or  Lease  of  Machiner\'  and 
Equipment  through  the  Special  Agency 
for  Industrial  Financing  ("FINAME") 
Loans 

Comment  5:  National  Bank  for 
Economic  and  Social  Development 
("BNDES")  Export  Financing 
Comment  6:  Reduction  of  the  Urban 
Building  and  Land  Tax  ("IPTU") 
Comment  7:  BNDES  Financing  for 
Companhia  Siderurgica  Belgo-Mineira  s 
("Belgo  Mineira")  Acquisition  of  Dedini 
Siderurgicia  de  Piracicaba  ("Dedini") 
Comment  8:  Program  of  Social 
Integration  ("PIS")  and  Social 
Contributions  of  Billings  ("COFINS")  - 
Direct  Taxes  vs.  Indirect  Taxes 
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Comment  9:  PIS  and  COFINS  - 
Excessive  Remission 
Comment  10:  Programa  de 
Financiamento  as  Exportacoes 
("PROEX")  Equalization  Program 
Comment  11:  BNDES  Financing  of  Belgo 
Mineira's  Acquisition  of  Mendes  Junior 
Sidenirgia  S.A.  ("MJS") 

[FR  Doc.  02-22241  Filed  8-29-02;  8:45  am] 
BOXING  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-42»-833]  I 

Final  Affirmative  Countervailing  Duty 
Determination  and  Final  Negative 
Critical  Circumstances  Determination 
Cartwn  and  Certain  Alloy  Steel  Wire 
Rod  from  Germany 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  affirmative 
countervailing  duty  determination  and 
final  negative  critical  circiunstances 
determination. 

SUMMARY:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  being 
provided  to  producers  and  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
firom  Germany.  For  more  information  on 
the  estimated  countervailing  duty  rates, 
please  see  the  "Suspension  of 
Liquidation"  section  below.  We  have 
also  made  a  final  determination  that 
critical  circujnstances  do  not  exist  with 
respect  to  imports  of  carbon  and  certain 
alloy  steel  wire  rod  fi'om  Germany. 

EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  FOR 
FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  Office  of  Antidiunping/ 
Coimtervailing  Duty  Enforcement, 
Group  1,  Import  Administration,  U.S. 
Department  of  Commerce,  Room  3096, 
14Ui  Street  and  Constitution  Avenue, 
NW.,  Washington,  DC  20230,  telephone: 
(202)  482-4987. 

SUPPLEMENTARY  INFORMATION: 
Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  ("the  Act"),  hi  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April.  2001). 


Petitioners 

The  petitioners  in  these  investigations 
are  Co-Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register 
(see  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Preliminary  Negative  Critical 
Circumstances  Determination:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Germany,  67  FR  5991  (February  8,  2002) 
("Preyjmina/yDetermi/iatJon")). 

On  March  19,  2002,  we  published  a 
Federal  Register  notice  aligning  the 
final  determination  in  this  proceeding 
with  the  earliest  final  determination  in 
the  companion  antidiunping  duty 
investigations.  See  Countervailing  Duty 
Investigations  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany,  Trinidad  and 
Tobago,  and  Turkey:  Notice  of 
Alignment  With  Final  Antidumping 
Duty  Determinations,  67  FR  12524 
(March  19.  2002). 

From  March  11  to  20,  2002,  we 
conducted  verification  of  the 
questionnaire  responses  submitted  by 
Saarstahl  AG  ("Saarstahl"),  Ispat 
Hamburger  Stahlwerke,  Ispat  Stalwerk 
Ruhrort,  and  Ispat  Walzdraht  Hochfeld 
(collectively  "Ispat"),  and  the 
Government  of  Germany. 

On  May  29,  2002  we  received  case 
briefs  fi-om  Saarstahl,  Ispat,  and  the 
petitioners.  On  June  3,  2002,  we 
received  rebuttal  briefs  from  Saarstahl, 
Ispat,  the  Government  of  Germany,  and 
the  petitioners. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  period  of 
investigation  ("POI"),  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  this 
investigation  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel:  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 


steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurimn). 

Also  excluded  fi'om  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  This  grade  1080  tire  cord  quality 
rod  is  defined  as:  (i)  Grade  1080  tire 
cord  quality  wire  rod  measuring  5.0  mm 
or  more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  thaii  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  vrith  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  tiie  proportions  shovra:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

This  grade  1080  tire  bead  quality  rod 
is  defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual 

200  microns);  (iii)  having  no 
inclusions  greater  than  20  microns;  (iv) 
having  a  carbon  segregation  per  heat 
average  of  3.0  or  better  using  European 
Method  NFA  04-114;  (v)  having  a 
surface  quality  with  no  surface  defects 
of  a  length  greater  than  0.2  mm;  (vi) 
capable  of  being  drawn  to  a  diameter  of 
0.78  mm  or  larger  with  0.5  or  fewer 
breaks  per  ton;  and  (vii)  containing  by 
weight  the  following  elements  in  the 
proportions  shown:  (1)  0.78  percent  or 
more  of  carbon.  (2)  less  than  0.01 
percent  of  soluble  aluminum,  (3)  0.040 
percent  or  less,  in  the  aggregate,  of 
phosphorus  and  sulfur,  (4)  0.008 
percent  or  less  of  nitrogen,  and  (5)  either 
not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 
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The  designation  of  the  products  as 
"tire  cord  quality"'  or  "tire  bead 
quality"'  indicates  the  acceptability  of 
the  product  for  use  in  the  production  of 
tire  cord,  tire  bead,  or  wire  for  use  in 
other  rubber  reinforcement  applications 
such  as  hose  wire.  These  quality 
designations  are  presumed  to  indicate 
that  these  products  are  being  used  in 
tire  cord,  tire  bead,  and  other  rubber 
reinforcement  applications,  and  such 
merchandise  intended  for  the  tire  cord, 
tire  bead,  or  other  rubber  reinforcement 
applications  is  not  included  in  the 
scope.  However,  should  petitioners  or 
other  interested  parties  provide  a 
reasonable  basis  to  believe  or  suspect 
that  there  exists  a  pattern  of  importation 
of  such  products  for  other  than  those 
applications,  end-use  certification  for 
the  importation  of  such  products  may  be 
required.  Under  such  circumstances, 
only  the  importers  of  record  would 
normally  be  required  to  certify  the  end 
use  of  th&  imported  merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive.  . 

Scope  Comments 

On  April  2,  2002,  in  conjunction  with 
the  preliminary  determinations  in  the 
companion  antidumping  duty 
proceedings,  the  scope  in  both  the 
companion  countervailing  duty  and 
antidumping  duty  proceedings  was 
revised.  See  Memorandum  to  Faryar 
Shirzad,  dated  April  2,  2002,  "Carbon 
and  Certain  Alloy  Steel  Wire  Rod: 
Requests  for  exclusion  of  various  tire 
cord  quality  wire  rod  and  tire  bead 
quality  wire  rod  products  from  the  scope 
of  Antidumping  Duty  (Brazil,  Canada, 
Egypt,  Germany,  Indonesia,  Mexico, 
Moldova,  South  Africa,  Trinidad  and 
Tobago,  Ukraine,  and  Venezuela)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations,"  which  is  on  file 
in  the  Department's  Central  Records 
Unit  in  Room  B-099  of  the  main 
Department  building  ("CRU"). 


Since  April  2,  2002,  a  number  of 
parties  have  filed  requests  asking  the 
Department  to  exclude  various  products 
from  the  scope  of  the  concurrent 
antidumping  duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago  and  Ukraine)  and 
coimtervailing  duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  investigations.  On  May  6,  2002, 
Ispat  Hamburger  Stahlwerke  GmbH  and 
Ispat  Walzdraht  Hochfeld  GmbH 
(collectively,  Ispat  Germany)  requested 
an  exclusion  for  "super  clean  valve 
spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  June 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  June  28,  2002,  petitioners  (Co- 
Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc.)  filed 
objections  to  a  range  of  scope  exclusion 
requests  including:  i)  Bluff  City  Steel's 
request  for  clean  precision  bar;  ii) 
Lincoln  Electric  Company's  request  for 
EW  2512  grade  wire  rod;  iii)  Ispat 
Germany's  request  for  "super  clean 
valve  spring  wire;"  iv)  Tokusen  USA's 
January  22,  2002  request  for  1070  grade 
tire  cord  and  tire- bead  quality  wire  rod 
(tire  cord  wire  rod);  and  v)  various 
parties'  request  for  1090  grade  tire  cord 
wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
dated  August  23,  2002, "Carbon  and 
Certain  Alloy  Steel  Wire  Rod; 
Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion,"  which  is  on  file  in 
the  CRU. 


'  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


Injury  Test 

Because  Germany  is  a  "Subsidies 
Agreement  Country"  within  the 
meaning  of  section  701(b)(1)  of  the  Act, 
the  International  Trade  Commission 
("ITC")  is  required  to  determine 
whether  imports  of  the  subject 
merchandise  from  Germany  materially 
injure,  or  threaten  material  in)ur\'  to.  a 
U.S.  industry.  On  October  29.  2001.  the 
ITC  published  its  preliminary 
determination  finding  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  being  materially 
injured  by  reason  of  imports  from 
Germany  of  the  subject  merchandise. 
See  Caihon  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Eg\pt, 
Germany,  Indonesia,  Mexico.  Moldova. 
South  Africa,  Trinidad  and  Tobago, 
Turkey,  Ukraine,  and  Venezuela.  66  FR 
54539  (October  29,  2001). 

Critical  Circumstances 

Section  703(e)(1)  of  the  Act  provides 
that  critical  circumstances  exist  if  the 
Department  determines  that  there  is  a 
reasonable  basis  to  believe  or  suspect 
that  (1)  an  alleged  subsidy  is 
inconsistent  with  the  Agreement  on 
Subsidies  and  Countervailing  Measures 
referred  to  in  section  101(d)(12)  of  the 
Uruguay  Round  Agreements  Act 
["Subsidies  Agreement")  [see  section 
771(8)  of  the  Act),  and  (2)  there  have 
been  massive  imports  of  the  subject 
merchandise  over  a  relatively  short 
period  of  time.  In  past  critical 
circumstances  determinations,  the 
Department  has  only  found  "prohibited 
subsidies"  under  Part  II  of  the  Subsidies 
Agreement  to  be  inconsistent  with  the 
Subsidies  Agreement.  See,  e.g..  Notice  of 
Preliminary  Affirmative  Countervailing 
Duty  Determination,  Preliminary 
Affirmative  Critical  Circumstances 
Determination,  and  Alignment  of  Final 
Countervailing  Duty  Determination: 
Certain  Softwood  Lumber  Products  from 
Canada,  66  FR  43186,  43189  (August 
17,  2001).  In  the  instant  investigation, 
petitioners  argue  that  the  class  of 
subsidies  found  to  be  inconsistent  with 
the  Subsidies  Agreement  should  be 
expanded  to  include  "actionable 
subsidies"  under  Part  III  of  the 
Subsidies  Agreement. 

In  the  Preliminary  Determination  the 
Department  found  that  critical 
circumstances  do  not  exist  with  respect 
to  subject  merchjindise  from  Germany 
because  we  found  that  no  subsidies 
inconsistent  with  the  Subsidies 
Agreement  exisi  in  Germany.  Thus,  the 
first  requirement  of  section  703(e)(1)  of 
the  Act  has  not  been  met.  More 
specifically,  we  found  no  prohibited 
subsidies  [i.e..  Part  II  of  the  Subsidies 
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Agreement)  to  be  coimtervailable  in  this 
case.  Actionable  subsidies,  although 
they  may  give  rise  to  a  right  to  a  remedy 
(e.g.,  countervailing  duties),  are  not 
inconsistent  with  the  Subsidies 
Agreement  within  the  meaning  of 
section  703(e)(1)  of  the  Act. 

There  is  no  new  information  on  the 
record  to  call  into  question  our 
preliminary  negative  critical 
circvunstances  determination.  Therefore 
we  continue  to  find  that  critical 
circumstances  do  not  exist  with  respect 
to  imports  of  the  subject  merchandise 
from  Germany. 
Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland.  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
("Itecjsion  Memorandum")  or  in  the 
memorandum  entitled  "Discussion  of 
Comments  Containing  Proprietary 
Information"  from  Richard  W. 
Moreland,  Deputy  Assistant  Secretary, 
Import  Administration  to  Faryar 
Shirzad,  Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
("Proprietary  Comments 
Memomndum"),  which  are  hereby 
adopted  by  this  notice.  Attached  to  this 
notice  as  Appendix  I  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
Decision  Memorandum.  Attached  to  this 
notice  as  Appendix  11  is  a  list  of  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded  in  the 
"Proprietary  Comments  Memorandum." 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  investigation 
and  the  corresponding 
recommendations  in  these  memoranda 
(in  public  form),  which  are  on  file  in  the 
CRU.  In  addition,  a  complete  version  of 
the  Decision  Memorandum  can  be 
accessed  directly  on  the  Internet  at 
http://ia.ita.doc.gov/frn/  under  the 
heading  "Germany."  The  paper  copy 
and  electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

As  a  result  of  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  carbon  and  certain  alloy 
steel  wire  rod  from  Germany  which 
were  entered  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  8,  2002,  the  date  of  the 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 


In  accordance  with  section  703(d)  of  the 
Act,  we  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  for  merchandise  for 
countervailing  duty  purposes  entered  on 
or  after  June  8.  2002,  but  to  continue  the 
suspension  of  liquidation  of  entries 
made  between  February  8,  2002  and 
June  7,  2002. 

We  have  calculated  an  individual  net 
subsidy  rate  for  each  manufacturer  of 
the  subject  merchandise  pursuant  to 
section  705(c)(l)(B)(i)  of  the  Act.  In 
accordance  with  sections  777A(e){2)  and 
705(c)(5)(A)  of  the  Act,  we  have 
calculated  the  "all  others"  rate  as  the 
weighted  average  rate  of  Saarstahls's 
and  Ispat's  net  subsidy  rates.  We 
determine  the  total  estimated  net 
countervailable  subsidy  rates  to  be: 


Producer/Exporter 


Saarstahl,  AG 


Ispat  (collectively,  IHSW, 
IWHG,  ISRG)  


All  Others 


Net  Subsidy  Rate 


18.46  percent  ad 
valorem 

1.12  percent  ad 

valorem 

16.26  percent  ad 

valorem 


We  will  issue  a  countervailing  duty 
order  and  reinstate  the  suspension  of 
liquidation  if  the  ITC  issues  a  final 
affirmative  injury  determination,  and 
we  will  instruct  Customs  to  require  a 
cash  deposit  of  estimated  countervailing 
duties  for  such  entries  of  merchandise 
in  the  amounts  indicated  above.  If  the 
ITC  determines  that  material  injury,  or 
threat  of  material  injury,  does  not  exist, 
this  proceeding  will  be  terminated  and 
all  estimated  duties  deposited  or 
securities  posted  as  a  result  of  the 
suspension  of  liquidation  will  be 
refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  ITC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
rrC  confirms  that  it  will  not  disclose 
such  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  ("APO"),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 

Return  or  Destruction  of  Proprietary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 


responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  August  23,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

List  of  Comments  and  Issues  in  the 

Decision  Memorandimi 

Comment  1:  Appropriate  AUL  for 

Saarstahl 

Comment  2:  Appropriate  AUL  for  IHSW 

Comment  3:  Saarstahl's  Untimely 

Submission  of  Sales  Data 

Comment  4:  Use  of  Adverse  Facts 

Available 

Comment  5:  Schmiede's  Sales 

Comment  6:  Saarstahl's  Bankruptcy 

Comment  7:  Assumption  of  Saarstahl's 

Legacy  Costs 

Comment  8:  Saarstahl's  1997 

Reorganization 

Comment  9:  Saarstahl's  ECSC  Article  54 

Loans 

Comment  10:  Saarstahl's 

Creditworthiness 

Comment  1 1 :  Saarstahl's  Research  and 

Development  Assistance 

Comment  12:  Previously  Countervailed 

Programs  for  Saarstahl 

Comment  13:  HSW's  Change  of 

Ownership 

Comment  14:  Other  Benefits  Allegedly 

Conferred  in  the  Sale  of  HSW 

Comment  15:  Application  of  the  "Same 

Person"  Test  to  IHSW 

Comment  16:  IHSW's  Creditworthiness 

Comment  17:  Cross-ownership  Between 

Ispat  and  WDI 

Comment  18:  ISRG's  Intercompany 

Sales 

Comment  19:  ISRG's  Article  56  Grant 

Comment  20:  ISRG's  Rheinland-Pfalz 

State  Government  Grant 

[FR  Doc.  02-22242  Filed  8-29-02;  8:45  am] 
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ACTION:  Notice  of  final  negative 
coimtervailing  duty  determination. 

SUMMARY:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  not  being 
provided  to  producers  and  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
fit)m  Trinidad  and  Tobago. 
EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Melani  Miller,  S.  Anthony  Grasso,  or 
Daniel  J.  Alexy,  Office  of  Antidumping/ 
Countervailing  Duty  Enforcement, 
Group  1,  Import  Administration,  U.S. 
Department  of  Commerce,  room  3099, 
14^1  Street  and  Constitution  Avenue, 
NW,  Washington,  DC  20230;  telephone: 
(202)  482-0116,  (202)  482-3853,  and 
(202)  482-1540,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1, 
1995  ("the  Act").  In  addition,  unless 
other  wise  indicated,  all  citations  to  the 
Department  of  Conmierce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  GS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
See  Preliminary  Affirmative 
Countervailing  Duty  Determination  and 
Preliminary  Negatigve  Critical 
Circumstances  Determination:  Carbon 
and  Certain  Alloy  Steel  Wire  Rod  from 
Trinidad  and  Tobago,  67  FR  6001 
(February  8,  2002)  ("Preliminary 
Determination"). . 

On  March  19,  2002,  we  published  a 
Federal  Register  notice  aligning  the 
final  determination  in  this  proceeding 
with  the  earliest  final  determination  in 
the  companion  antidumping  duty 
investigations.  See  Countervailing  Duty 
Investigations  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany.  Trinidad  and 
Tobago,  and  Turkey:  Notice  of 
Alignment  With  Final  Antidumping 
Duty  Determinations.  67  FR  12524 
(March  19,  2002). 

On  April  15,  2002,  the  Government  of 
Trinidad  and  Tobago  ("GOTT")  and 
Caribbean  Ispat  Limited  ("CIL"),  the 


sole  respondent  company  in  this 
investigation,  submitted  supplemental 
factual  information. 

From  April  22,  2002  to  April  25,  2002, 
we  conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
the  GOTT  and  CIL. 

On  July  19,  2002  we  received  a 
combined  case  brief  from  GOTT  and 
CIL,  and  a  case  brief  from  the 
petitioners.  On  July  24,  2002,  we 
received  a  combined  rebuttal  brief  from 
the  GOTT  and  CIL,  as  well  as  a  rebuttal 
brief  from  the  petitioners. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  period  of 
investigation  ("POI"),  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter  ("subject  merchandise"  or 
"wire  rod"). 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements;  0.03  percent  of 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excludea  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  nun  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown;  (1) 


0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Graae  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii] 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum. 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  required  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
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Dated:  August  23. 2002. 
Farvar  Shirzad. 
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7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 
7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  Comments 

On  April  2,  2002,  in  conjunction  with 
the  preliminary  determinations  in  the 
companion  antidumping  duty 
proceedings,  the  scope  in  both  the 
companion  countervailing  duty  and 
antidumping  duty  proceedings  was 
revised.  See  Memorandimi  to  Faryar 
Shirzad,  dated  April  2,  2002,  "Carbon 
and  Certain^Alloy  Steel  Wire  Rod: 
Requests  for  exclusion  of  various  tire 
cord  quality  wire  rod  and  tire  bead 
quality  wire  rod  products  from  the  scope 
of  Antidumping  Duty  (Brazil,  Canada. 
Egypt,  Germany.  Indonesia,  Mexico, 
Moldova,  South  Africa.  Trinidad  and 
Tobago,  Ukraine,  and  Venezuela)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany.  Trinidad  and  Tobago,  and 
Turkey)  Investigations,"  which  is  on  file 
in  the  Department's  Central  Records 
Unit  in  Room  B-099  of  the  main 
Department  building  ("CRU"). 

Since  April  2,  2002,  a  number  of 
parties  have  filed  requests  asking  the 
Department  to  exclude  various  products 
from  the  scope  of  the  concturent 
antidumping  duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago  and  Ukraine)  and 
countervailing  duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  investigations.  On  May  6,  2002, 
Ispat  Hamburger  Stahlwerke  GmbH  and 
Ispat  Walzdraht  Hochfeld  GmbH 
(collectively,  "Ispat  Germany") 
requested  on  exclusion  for  "super  clean 
valve  spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  June 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  Jime  28,  2002,  the  petitioners 
filed  objections  to  a  range  of  scope 
exclusion  requests  including:  (i)  Bluff 
Qty  Steel's  request  for  clean  precision 
bar;  (ii)  Lincoln  Electric  Company's 
request  for  EW  2512  grade  wire  rod;  (iii) 
Ispat  Germany's  request  for  "super  clean 
valve  spring  wire;"  (iv)  Tokusen  USA's 
January  22,  2002  request  for  1070  grade 
tire  cord  and  tire  bead  quality  wire  rod 
(tire  cord  wire  rod);  and  (v)  various 


parties'  request  for  1090  grade  tire  cord 
wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  ("RMA"),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  Jxme  28 
submission  on  July  8, 11, 17,  and  29, 
2002,  respectively.  The  RMA  field 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  euid  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  the  CRU. 

Critical  Circumstances 

The  petitioners  have  alleged  that 
critical  circumstances  within  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 
merchandise.  In  the  Preliminary 
Determination,  we  found  that  critical 
circumstances  did  not  exist  with  respect 
to  subject  merchandise  from  Trinidad 
and  Tobago  because  no  subsidies 
inconsistent  with  the  World  Trade 
Organization  Agreement  on  Subsidies 
and  Countervailing  Measures  existed  in 
Trinidad  and  Tobago. 

Because  our  final  determination  in 
this  case  is  negative,  we  need  not 
further  address  the  issue  of  whether 
critical  circumstances  exist  with  respect 
to  imports  of  subject  merchandise  from 
Trinidad  and  Tobago. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
["Decision  Memorandum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 


'  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  field  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


"Decision  Memorandum".  Parties  can 
find  a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
"can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov/fm/undei  the 
heading  "Trinidad  and  Tobago."  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Suspension  of  Liquidation 

In  accordance  with  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  ("Customs")  to 
suspend  liquidation  of  all  entries  of 
wire  rod  from  Trinidad  and  Tobago, 
which  were  entered  or  withdrawn  from 
warehouse,  for  consiunption  on  or  after 
February  8,  2002,  the  date  of  the 
publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
In  accordance  with  section  703(d)  of  the 
Act,  we  instructed  Customs  to 
discontinue  the  suspension  of 
liquidation  for  merchandise  for 
countervailing  duty  purposes  entered  on 
or  after  Jime  8,  2002,  but  to  continue  the 
suspension  of  liquidation  of  entries 
made  from  February  8,  2002  through 
June  7,  2002. 

Because  we  have  made  a  final 
determination  that  coimtervailable 
subsidies  are  not  being  provided  to 
producers  and  exporters  of  wire  rod 
from  Trinidad  and  Tobago,  we  are 
instructing  Customs  to  terminate  the 
suspension  of  liquidation  for  all 
shipments  wire  rod  from  Trinidad  and 
Tobago  entered,  or  withdrawn  from 
warehouse,  for  consumption  on  or  after 
February  8,  2002,  but  before  June  8, 
2002,  and  to  release  any  bond  or  other 
security  and  refund  any  cash  deposit. 

rrc  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  of  our 
determination. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to 
administrative  protective  order  ("APO") 
of  thefr  responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 
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Dated:  August  23,  2002. 
Faryar  Shirzad. 

Assistant  Secretary  for  Import 
A  dministration . 

Appendix  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1 :  Change-in-Ownership 

Methodology 

Comment  2:  Change-in-Ownership 

Same  Person  Analysis 

Commient  3:  Sale  of  Iron  and  Steel 

Company  of  Trinidad  and  Tobago's 

("ISCOTT")  Assets  at  Fair  Market  Value 

in  an  Arm's-Length  Transaction 

Comment  4:  ISCOTT  Debt  Forgiveness 

Comment  5:  Equity  Infusions  into 

ISCOTT 

Comment  6:  Provision  of  Electricity 

Comment  7:  Petitioners'  New  Subsidy 

Allegation 

[FR  Doc.  02-22243  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-M1] 

Final  Affirmative  Countervailing  Duty 
Determination:  Cartxm  and  Certain 
Alloy  Steel  Wire  Rod  from  Canada 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  final  affirmative 
countervailing  duty  determination. 

summary:  The  Department  of  Commerce 
has  made  a  final  determination  that 
coimtervailable  subsidies  are  being 
provided  to  certain  producers  and 
exporters  of  carbon  and  certain  alloy 
steel  wire  rod  from  Canada.  For 
information  on  the  estimated 
countervailing  duty  rates,  please  see  the 
"Suspension  of  Liquidation"  section, 
below. 

EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Craig  Matney,  Audrey  Twyman,  or 
Stephen  Cho,  Office  of  AD/CVD 
Enforcement  Group  1,  Import 
Administration,  U.S.  Department  of 
Conunerce,  Room  3099, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-1778, 
(202)  482-3534, or (202)  482-3798, 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 , 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department")  regulations  are  to  19  CFR 
Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan,  Inc.,  OS  Industries, 
Keystone  Consolidated  Industries,  Inc., 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  preliminary 
determination  in  the  Federal  Register. 
See  Preliminary  Affirmative 
Countervailing  Duty  Determination: 
Carbon  and  Certain  Alloy  Steel  Wire 
Rod  from  Canada,  67  FR  5984  (February 
8,  2002)  ["Preliminary  Determination"]. 

On  February  26,  2002,  the  petitioners 
submitted  further  comments  with 
respect  to  the  responses  filed  by  the 
Government  of  Canada  ("GOC"),  the 
Government  of  Quebec  ("GOQ"),  Ispat 
Sidbec,  Inc.  ("Ispat  Sidbec"),  Ivaco,  Inc. 
("Ivaco"),  and  Stelco,  Inc.  ("Stelco") 
(collectively,  "respondents").  The 
Department  issued  supplemental 
questioimaires  to  these  respondents  on 
March  1,  2002,  and  received  responses 
to  those  questionnafres  on  March  15  and 
18,  2002. 

On  March  19,  2002,  we  published  a 
Federal  Register  notice  aligning  the 
final  determination  in  this  proceeding 
with  the  earliest  final  determination  in 
the  companion  antidumping  duty 
investigations.  See  Countervailing  Duty 
Investigations  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey:  Notice  of  Alignment  With  Final 
Antidumping  Duty  Determinations,  67 . 
FR  12524,  (March  19,  2002). 

Between  April  22,  2002,  and  May  14, 
2002,  we  conducted  verifications  of  the 
questionnafre  responses  submitted  by 
the  GOQ,  Ispat  Sidbec,  Stelco  and  Ivaco. 

On  July  8  and  12,  2002,  we  received 
case  briefs  ai\d  rebuttal  briefs, 
respectively,  from  GOQ,  Ispat  Sidbec, 
Stelco  and  the  petitioners. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  period  of 
investigation  ("POI"),  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel. 


in  coils,  of  approximately  round  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  [i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
bismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measuring  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfiu",  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 
more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Graoe  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
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0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur.  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality'"  or  "tire  bead 
quality'"  indicates  the  acceptability  of 
the  product  for  use  in  the  production  of 
tire  cord,  tire  bead,  or  wire  for  use  in 
other  rubber  reinforcement  applications 
such  as  hose  wire.  These  quality 
designations  are  presumed  to  indicate 
that  these  products  are  being  used  in 
tire  cord,  tire  bead,  and  other  rubber 
reinforcement  applications,  and  such 
merchandise  intended  for  the  tire  cord, 
tire  bead,  or  other  rubber  reinforcement 
applications  is  not  included  in  the 
scope.  However,  should  petitioners  or 
other  interested  parties  provide  a 
reasonable  basis  to  believe  or  suspect 
that  there  exists  a  pattern  of  importation 
of  such  products  for  other  than  those 
applications,  end-use  certification  for 
the  importation  of  such  products  may  be 
required.  Under  such  circumstances, 
only  the  importers  of  record  would 
normally  be  required  to  certify  the  end 
use  of  the  imported  merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
CTirrently  classifiable  imder  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227  20.0010,       . 
7227.20.0020,  7227.20.0090, 
7227.20.0095,  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  Comments 

On  April  2,  2002,  in  conjunction  with 
the  preliminary  determinations  in  the 
companion  antidumping  duty 
proceedings,  the  scope  in  bqth  the 
companion  coimtervailing  duty  and 
antidumping  duty  proceedings  was 
revised.  See  Memorandum  to  Faryar 
Shirzad,  dated  April  2,  2002,  "Carbon 
and  Certain  Alloy  Steel  Wire  Rod: 
Requests  for  exclusion  of  various  tire 
cord  quality  wire  rod  and  tire  bead 


quality  wire  rod  products  from  the  scope 
of  Antidumping  Duty  (Brazil,  Canada, 
Egypt,  Germany,  Indonesia,  Mexico, 
Moldova,  South  Africa,  Trinidad  and 
Tobago,  Ukraine,  and  Venezuela)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations,"  which  is  on  file 
in  the  Department's  Central  Records 
Unit  in  Room  B-099  of  the  main 
Department  building  ("CRU"). 

Since  April  2,  2002,  a  number  of 
parties  have  filed  requests  asking  the 
Department  to  exclude  various  products 
from  the  scope  of  the  concurrent 
antidumping  duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago  and  Ukraine)  and 
countervailing  duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  investigations.  On  May  6,  2002, 
Ispat  Hamburger  Stahlwerke  GmbH  and 
Ispat  Walzdraht  Hochfeld  GmbH 
(collectively,  Ispat  Germany)  requested 
an  exclusion  for  "super  clean  valve 
spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  June 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  June  28,  2002,  petitioners  filed 
objections  to  a  range  of  scope  exclusion 
requests  including:  i)  Bluff  City  Steel's 
request  for  clean  precision  bar;  ii) 
Lincoln  Electric  Company's  request  for 
EW  2512  grade  wire  rod;  iii)  Ispat 
Germany's  request  for  "super  clean 
valve  spring  wire;"  iv)  Tokusen  USA's 
January  22,  2002,  request  for  1070  grade 
tire  cord  and  tire  bead  quality  wire  rod 
(tire  cord  wire  rod);  and  v)  various 
parties'  request  for  1090  grade  tire  cord 
wire  roA 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
2002.  The  Rubber  Manufacturers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11,  17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002.^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  cmd  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 


'  On  August  9.  2002.  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  filed  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


Trinidad  and  Tobago,  and  Ukraine)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  the  CRU. 

Injury  Test 

Because  Canada  is  a  "Subsidies 
Agreement  country"  within  the  meaning 
of  section  701(b)  of  the  Act,  the 
International  "Trade  Conunission  ("ITC") 
is  required  to  determine  whether 
imports  of  the  subject  merchandise  from 
Canada  materially  injure,  or  threaten 
material  injury  to,  a  U.S.  industry.  On 
October  15,  2001,  the  ITC  transmitted  to 
the  Department  its  preliminary 
determination  that  there  is  a  reasonable 
indication  that  an  industry  in  the 
United  States  is  being  materially  injured 
by  reason  of  imports  from  Canada  of  the 
subject  merchandise.  See  Carbon  and 
Certain  Alloy  Steel  Wire  Rod  From 
Brazil,  Canada,  Egypt.  Germany, 
Indonesia,  Mexico,  Moldova,  South 
Africa,  Trinidad  and  Tobago,  Turkey, 
Ukraine,  and  Venezuela,  66  FR  54539 
(October  29,  2001). 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
fi^m  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
["Decision  Memorandum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  raised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov/fm/  under  the 
heading  "Canada."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 

Suspension  of  Liquidation 

As  a  result  of  our  Preliminary 
Determination,  we  instructed  the 
Customs  Service  to  suspend  liquidation 
of  all  entries  of  carbon  and  certain  alloy 
steel  wire  rod  from  Canada,  except  for 
subject  merchandise  produced  and 
exported  by  Stelco  and  Ivaco  (both  of 
which  had  either  a  zero  or  de  minimis 
weighted-average  margin),  which  were 
entered  or  withdrawn  from  warehouse, 
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for  consumption  on  or  after  February  8, 
2002,  the  date  of  the  publication  of  the 
Preliminary  Determination  in  the 
Federal  Register.  In  accordance  with 
section  703(d)  of  the  Act,  we  instructed 
Customs  to  discontinue  the  suspension 
of  liquidation  for  coimtervailing  duty 
piuposes  for  merchandise  entered  on  or 
after  June  8,  2002,  but  to  continue  the 
suspension  of  liquidation  of  entries 
made  between  February  8,  2002,  and 
June  7,  2002. 

We  have  calculated  an  individual  net 
subsidy  rate  for  each  manufacturer  of 
the  subject  merchandise  piusuant  to 
section  705(c)(l)(B)(i)  of  the  Act.  In 
accordance  with  sections  777A{e)(2)  and 
705(c)(5)(A)  of  the  Act,  we  have  set  the 
"all  others"  rate  as  Ispat  Sidbec's  rate, 
because  the  rates  for  all  other 
investigated  companies  are  either  zero 
or  de  minimis.  We  determine  the  total 
estimated  net  subsidy  rate  for  each 
company  to  be: 


Ispat  Sidbec 

Stelco 

Ivaco  

All  Others  ... 


Net  Subsidy  Rate 


6.61 
0.00 
0.00 
6.61 


We  will  issue  a  countervailing  duty 
order  and  reinstate  the  suspension  of 
liquidation  (except  for  imports  from 
Stelco  and  Ivaco,  which  have  either  a 
zero  or  de  minimis  rate)  if  the  ITC  issues 
a  final  affirmative  injury  determination 
and  we  will  instruct  Customs  to  require 
a  cash  deposit  of  estimated 
countervailing  duties  for  such  entries  of 
merchandise  in  the  amounts  indicated 
above.  If  the  ITC  determines  that 
material  injury,  or  threat  of  material 
injury,  does  not  exist,  this  proceeding 
will  be  terminated  and  edl  estimated 
duties  deposited  or  securities  posted  as 
a  result  of  the  suspension  of  liquidation 
will  be  refunded  or  canceled. 

ITC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  ITC  of  our 
determination.  In  addition,  we  are 
making  available  to  the  ITC  all  non- 
privileged  and  non-proprietary 
information  related  to  this  investigation. 
We  will  allow  the  iTC  access  to  all 
privileged  and  business  proprietary 
information  in  our  files,  provided  the 
ITC  confirms  that  it  will  not  disclose 
stich  information,  either  publicly  or 
under  an  Administrative  Protective 
Order  ("APO"),  without  the  written 
consent  of  the  Assistant  Secretary  for 
Import  Administration. 


Return  or  Destruction  of  Propnetary 
Information 

In  the  event  that  the  ITC  issues  a  final 
negative  injury  determination,  this 
notice  will  serve  as  the  only  reminder 
to  parties  subject  to  an  APO  of  their 
responsibility  concerning  the 
destruction  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Failure  to 
comply  is  a  violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  August  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import  Administration 

Appendix  I 

List  of  Conunents  and  Issues  in  the 
Decision  Memorandum 

Comment  1:  Post-Privatization 

Treatment  of  Ispat  Sidbec's  Pre- 

Privatization  Subsidies 

Comment  2:  Application  of  the 

Department's  Change-in-Ownership 

Methodology 

Comment  3:  Equityworthiness  and 

Creditworthiness 

Comment  4:  Countervailability  of  1988 

Debt-to-Equity  Conversion  and  1986- 

1992  Grants 

Comment  5:  1986-1992  Grants 

Comment  6:  Project  Bessemer 

Conunent  7:  Ispat  Sidbec's  Freight 

Revenue 

Comment  8:  Ispat  Sidbec's  AUL 

Comment  9:  Ispat  Inland's  Sales 

Comment  10:  Deitcher  Brothers  Sales 

Comment  11:  Calculation  of  Deposit 

Rate 

Comment  12:  Stelco's  Energy  Efficiency 

and  Conservation  Programs 

Comment  13:  New  Suosidy  Allegations 

[FR  Doc.  02-22244  Filed  8-29-02:  8:45  ami 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-489-609] 

Final  Negative  Countervailing  Duty 
Determination:  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Turkey 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  negative 
countervailing  duty  determination. 

SUMMARY:  The  Department  of  Commerce 
has  made  a  final  determination  that 
countervailable  subsidies  are  not  being 
provided  to  producers  and  exporters  of 
carbon  and  certain  alloy  steel  wire  rod 
from  Turkey. 


EFFECTIVE  DATE:  August  30.  2002 
FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  D.  Jones,  S.  Anthony  Grasso,  Dr 
Andrew  Smith.  Office  of  Antidumping/ 
Counter\'ailing  Duty  Enforcement. 
Group  1,  Import  Administration,  I'.S. 
Department  of  Commerce.  Room  .3099. 
14th  Street  and  Constitution  Avenue. 
NW.,  Washington.  DC  20230:  telephone 
(202)  482- 1664, (202)  482-3853,  or 
(202)  482-1276,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930. 
as  amended  by  the  Uruguay  Round 
Agreements  Act  effective  January  1 . 
1995  ("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerces  ("the 
Department's")  regulations  are  to  19 
CFR  Part  351  (April  2001). 

Petitioners 

The  petitioners  in  this  investigation 
are  Co-Steel  Raritan.  Inc..  GS  Industries, 
Keystone  Consolidated  Industries.  Inc.. 
and  North  Star  Steel  Texas,  Inc. 
(collectively,  "petitioners"). 

Case  History 

The  following  events  have  occurred 
since  the  publication  of  the  Preliminary 
Determination  in  the  Federal  Register. 
See  Preliminary  Negative  Counter\'ailing 
Duty  Determination:  Carbon  and  Certain 
Allov  Steel  Wire  Rod  from  Turkey.  67 
FR  5976  (February  8.  2002) 
( ' ' Preliminary  Determination "). 

On  February  12,  2002  and  February 
21,  2002,  the  petitioners  submitted 
further  comments  with  respect  to  the 
Preliminary  Determination.  The 
Department  issued  a  third  supplemental 
questionnaire  to  the  Government  of  the 
Republic  of  Turkey  ("GRT").  Colakoglu 
Metalurji,  A.S.  ("Colakoglu").  and 
Habas  Sinai  ve  Tibbi  Gazlar  Istihsal 
Endustrisi,  A.S.  ("Habas")  on  February 
14,  2002,  and  received  responses  to 
those  questionnaires  on  March  4,  2002. 

From  March  11,  2002  to  March  22. 
2002.  we  conducted  a  verification  of  the 
questionnaire  responses  submitted  by 
the  GRT,  Colakoglu,  and  Habas. 

On  March  19.  2002.  we  published  a 
Federal  Register  notice  aligning  the 
final  determination  in  this  proceeding 
with  the  earliest  final  determination  in 
the  companion  antidumping  duty 
investigations.  See  Counters-ailing  Duty 
Investigations  of  Carbon  and  Certain 
Alloy  Steel  Wire  Rod  from  Brazil, 
Canada,  Germany.  Trinidad  and   ■ 
Tobago,  and  Turkey:  Notice  of 
Alignment  With  Final  Antidumping 
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Duty  Determinations,  67  FR  12524. 
(March  19.  2002). 

On  July  22,  2002,  we  received  a 
combined  case  brief  from  the  GRT, 
Colakoglu,  and  Habas  and  a  case  brief 
from  the  petitioners.  On  July  26.  2002. 
we  received  a  combined  rebuttal  brief 
from  the  GRT,  Colakoglu,  and  Habas.  as 
well  as  a  rebuttal  brief  from  the 
petitioners. 

Period  of  Investigation 

The  period  for  which  we  are 
measuring  subsidies,  or  the  period  of 
investigation  ("POI"),  is  calendar  year 
2000. 

Scope  of  Investigation 

The  merchandise  covered  by  these 
investigations  is  certain  hot-rolled 
products  of  carbon  steel  and  alloy  steel, 
in  coils,  of  approximately  roimd  cross 
section,  5.00  mm  or  more,  but  less  than 
19.00  mm,  in  solid  cross-sectional 
diameter. 

Specifically  excluded  are  steel 
products  possessing  the  above-noted 
physical  characteristics  and  meeting  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  definitions  for 
(a)  stainless  steel;  (b)  tool  steel;  (c)  high 
nickel  steel;  (d)  ball  bearing  steel;  and 
(e)  concrete  reinforcing  bars  and  rods. 
Also  excluded  are  (f)  free  machining 
steel  products  (i.e.,  products  that 
contain  by  weight  one  or  more  of  the 
following  elements:  0.03  percent  or 
more  of  lead,  0.05  percent  or  more  of 
hismuth,  0.08  percent  or  more  of  sulfur, 
more  than  0.04  percent  of  phosphorus, 
more  than  0.05  percent  of  selenium,  or 
more  than  0.01  percent  of  tellurium). 

Also  excluded  from  the  scope  are 
1080  grade  tire  cord  quality  wire  rod 
and  1080  grade  tire  bead  quality  wire 
rod.  Grade  1080  tire  cord  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  cord 
quality  wire  rod  measiuing  5.0  mm  or 
more  but  not  more  than  6.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  European  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
surface  defects  of  a  length  greater  than 
0.15  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.30  mm  or  less  with  3  or 
fewer  breaks  per  ton,  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  aluminum,  (3) 
0.040  percent  or  less,  in  the  aggregate, 
of  phosphorus  and  sulfur,  (4)  0.006 
percent  or  less  of  nitrogen,  and  (5)  not 


more  than  0.15  percent,  in  the  aggregate, 
of  copper,  nickel  and  chromium. 

Graae  1080  tire  bead  quality  rod  is 
defined  as:  (i)  Grade  1080  tire  bead 
quality  wire  rod  measuring  5.5  mm  or 
more  but  not  more  than  7.0  mm  in 
cross-sectional  diameter;  (ii)  with  an 
average  partial  decarburization  of  no 
more  than  70  microns  in  depth 
(maximum  individual  200  microns);  (iii) 
having  no  inclusions  greater  than  20 
microns;  (iv)  having  a  carbon 
segregation  per  heat  average  of  3.0  or 
better  using  Eiu-opean  Method  NFA  04- 
114;  (v)  having  a  surface  quality  with  no 
siuface  defects  of  a  length  greater  than 
0.2  mm;  (vi)  capable  of  being  drawn  to 
a  diameter  of  0.78  mm  or  larger  with  0.5 
or  fewer  breaks  per  ton;  and  (vii) 
containing  by  weight  the  following 
elements  in  the  proportions  shown:  (1) 
0.78  percent  or  more  of  carbon,  (2)  less 
than  0.01  percent  of  soluble  aluminum, 
(3)  0.040  percent  or  less,  in  the 
aggregate,  of  phosphorus  and  sulfur,  (4) 
0.008  percent  or  less  of  nitrogen,  and  (5) 
either  not  more  than  0.15  percent,  in  the 
aggregate,  of  copper,  nickel  and 
chromium  (if  chromium  is  not 
specified),  or  not  more  than  0.10  percent 
in  the  aggregate  of  copper  and  nickel 
and  a  chromium  content  of  0.24  to  0.30 
percent  (if  chromium  is  specified). 

The  designation  of  the  products  as 
"tire  cord  quality"  or  "tire  bead  quality" 
indicates  the  acceptability  of  the 
product  for  use  in  the  production  of  tire 
cord,  tire  bead,  or  wire  for  use  in  other 
rubber  reinforcement  applications  such 
as  hose  wire.  These  quality  designations 
are  presumed  to  indicate  that  these 
products  are  being  used  in  tire  cord,  tire 
bead,  and  other  rubber  reinforcement 
applications,  and  such  merchandise 
intended  for  the  tire  cord,  tire  bead,  or 
other  rubber  reinforcement  applications 
is  not  included  in  the  scope.  However, 
should  petitioners  or  other  interested 
parties  provide  a  reasonable  basis  to 
believe  or  suspect  that  there  exists  a 
pattern  of  importation  of  such  products 
for  other  than  those  applications,  end- 
use  certification  for  the  importation  of 
such  products  may  be  required.  Under 
such  circumstances,  only  the  importers 
of  record  would  normally  be  reqvured  to 
certify  the  end  use  of  the  imported 
merchandise. 

All  products  meeting  the  physical 
description  of  subject  merchandise  that 
are  not  specifically  excluded  are 
included  in  this  scope. 

The  products  under  investigation  are 
currently  classifiable  under  subheadings 
7213.91.3010,  7213.91.3090, 
7213.91.4510,  7213.91.4590, 
7213.91.6010,  7213.91.6090, 
7213.99.0031,  7213.99.0038, 
7213.99.0090,  7227.20.0010, 


7227.20.0020,  7227.20.0090, 
7227.20.0095.  7227.90.6051, 
7227.90.6053,  7227.90.6058,  and 
7227.90.6059  of  the  HTSUS.  Although 
the  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes, 
the  written  description  of  the  scope  of 
this  proceeding  is  dispositive. 

Scope  Comments 

On  April  2,  2002,  in  conjunction  with 
the  preliminary  determinations  in  the 
companion  antidimiping  duty 
proceedings,  the  scope  in  both  the 
companion  countervailing  duty  and 
antidumping  duty  proceedings  was 
revised.  See  Memorandum  to  Faryar 
Shirzad,  dated  April  2.  2002,  "Carbon 
and  Certain  Alloy  Steel  Wire  Rod: 
Requests  for  exclusion  of  various  tire 
cord  quality  wire  rod  and  tire  bead 
quality  wire  rod  products  from  the  scope 
of  Antidumping  Duty  (Brazil,  Canada, 
Egypt,  Germany,  Indonesia,  Mexico, 
Moldova,  South  Africa,  Trinidad  and 
Tobago,  Ukraine,  and  Venezuela)  and 
Countervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations,"  which  is  on  file 
in  the  Department's  Central  Records 
Unit  in  Room  B-099  of  the  main 
Department  building  ("CRU"). 

Since  April  2,  2002,  a  number  of 
parties  have  filed  requests  asking  the 
Department  to  exclude  various  products 
from  the  scope  of  the  concurrent 
antidiunping  duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago  and  Ukraine)  and 
countervailing  duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  investigations.  On  May  6,  2002, 
Ispat  Hamburger  Stahlwerke  GmbH  and 
Ispat  Walzdraht  Hochfeld  GmbH 
(collectively,  Ispat  Germany)  requested 
an  exclusion  for  "super  clean  valve 
spring  wire."  Two  parties  filed 
additional  exclusion  requests  on  Jime 
14,  2002:  Bluff  City  Steel  asked  that  the 
Department  exclude  "clean-steel 
precision  bar,"  and  Lincoln  Electric 
Company  sought  the  exclusion  of  its  EW 
2512  grade  of  metal  inert  gas  welding 
wire.  On  June  28,  2002,  petitioners  filed 
objections  to  a  range  of  scope  exclusion 
requests  including:  i)  Bluff  City  Steel's 
request  for  clean  precision  bar;  ii) 
Lincoln  Electric  Company's  request  for 
EW  2512  grade  wire  rod;  iii)  Ispat 
Germany's  request  for  "super  clean 
valve  spring  wire;"  iv)  Tokusen  USA's 
January  22,  2002  request  for  1070  grade 
tire  cord  and  tire  bead  quality  wire  rod 
(tire  cord  wire  rod);  and  v)  various 
parties'  request  for  1090  grade  tire  cord 
wire  rod. 

In  addition,  Moldova  Steel  Works 
requested  the  exclusion  of  various 
grades  of  tire  cord  wire  rod  on  July  17, 
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2002.  The  Rubber  Manufactiu-ers 
Association  (the  RMA),  Ispat  Germany, 
Lincoln  Electric  and  Bluff  City  filed 
rebuttals  to  petitioners'  June  28 
submission  on  July  8, 11,  17,  and  29, 
2002,  respectively.  The  RMA  filed 
additional  comments  on  July  30,  2002. ^ 

The  Department  has  analyzed  these 
requests  and  the  petitioners'  objections 
and  we  find  no  modifications  to  the 
scope  are  warranted.  See  Memorandum 
from  Richard  Weible  to  Faryar  Shirzad, 
"Carbon  and  Certain  Alloy  Steel  Wire 
Rod;  Antidumping  Duty  (Brazil,  Canada, 
Germany,  Indonesia,  Mexico,  Moldova, 
Trinidad  and  Tobago,  and  Ukraine)  and 
Coimtervailing  Duty  (Brazil,  Canada, 
Germany,  Trinidad  and  Tobago,  and 
Turkey)  Investigations:  Requests  for 
Scope  Exclusion"  dated  August  23, 
2002,  which  is  on  file  in  the  CRU. 

Critical  Circimistances 

The  petitioners  have  alleged  that 
critical  circumstances  within  the 
meaning  of  section  703(e)  of  the  Act 
exist  with  respect  to  the  subject 
merchandise. 

Because  our  final  determination  in 
this  case  is  negative,  we  need  not 
further  address  the  issue  of  whether 
critical  circxunstances  exist  with  respect 
to  imports  of  subject  merchandise  from 
Turkey. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  this 
investigation  are  addressed  in  the 
"Issues  and  Decision  Memorandum" 
from  Richard  W.  Moreland,  Deputy 
Assistant  Secretary,  Import 
Administration  to  Faryar  Shirzad, 
Assistant  Secretary,  Import 
Administration,  dated  August  23,  2002 
["Decision  Memorandum"),  which  is 
hereby  adopted  by  this  notice.  Attached 
to  this  notice  as  Appendix  I  is  a  list  of 
the  issues  which  parties  have  reiised  and 
to  which  we  have  responded  in  the 
Decision  Memorandum.  Parties  can  find 
a  complete  discussion  of  all  issues 
raised  in  this  investigation  and  the 
corresponding  recommendations  in  this 
public  memorandum  which  is  on  file  in 
the  CRU.  In  addition,  a  complete 
version  of  the  Decision  Memorandum 
can  be  accessed  directly  on  the  Internet 
at  http://ia.ita.doc.gov/fm/  under  the 
heading  "Turkey."  The  paper  copy  and 
electronic  version  of  the  Decision 
Memorandum  are  identical  in  content. 


<  On  August  9,  2002,  Bekaert  Corporation 
requested  an  exclusion  for  certain  high  chrome/ 
high  silicon  steel  wire  rod  from  the  scope  of  these 
investigations.  This  request  was  flled  too  late  to  be 
considered  for  the  final  determinations  in  these 
investigations. 


Suspension  of  Liquidation 

In  the  Preliminary  Determination,  the 
total  net  countervailable  subsidy  rates 
for  all  the  responding  companies  were 
de  minimis  and,  therefore,  we  did  not 
suspend  liquidation.  For  the  final 
determination,  because  the  rates  for  all 
the  responding  companies  remain  de 
minimis,  we  are  not  directing  the 
Customs  Service  to  suspend  liquidation 
of  CASWR  from  Tiukey,  pursuant  to 
section  705(c)(2)  of  the  Act. 

rrC  Notification 

In  accordance  with  section  705(d)  of 
the  Act,  we  will  notify  the  International 
Trade  Commission  of  our 
determination. 

Return  or  Destruction  of  Proprietary 
Information 

This  notice  serves  as  the  only 
reminder  to  parties  subject  to  an 
Administrative  Protection  Order 
("APO")  of  their  responsibility 
concerning  the  destruction  of 
proprietary  information  disclosed  imder 
APO  in  accordance  with  19  CFR 
351.305(a)(3).  Failure  to  comply  is  a 
violation  of  the  APO. 

This  determination  is  published 
pursuant  to  sections  705(d)  and  777(i)  of 
the  Act. 

Dated:  August  23.  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

Appendix  I 

List  of  Comments  and  Issues  in  the 
Decision  Memorandum 

Comment  1 :  General  Incentives 
Investment  Program 

Corrunent  2:  Investment  Allowances 

Comment  3:  Value-Added  Tax  Programs 

Comment  4:  Customs  Duty  Exemption 

Comment  5:  Taxes,  Dues,  and  Fees 
Exemptions 

Comment  6:  Foreign  Exchange  Loan 
Assistance 

Comment  7:  Financing  Guarantees 

Comment  8:  Inward  Processing  Regime 
Customs  Duty  Exemption 

Comment  9:  Turkish  Export-Import 
Bank  Programs 

(FR  Doc.  02-22245  Filed  8-29-02;  8:45  am] 
BILUNQ  CODE  3S10-0S-S 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Announcing  a  Meeting  of  the 
Computer  System  Security  and  Privacy 
Advisory  Board 

AGENCY:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  App.. 
notice  is  hereby  given  that  the  Computer 
System  Seciu-ity  and  Privacy  Advisory 
Board  (CSSPAB)  will  meet  Tuesday.  ' 
September  17,  2002,  from  9  a.m.  until  5 
p.m.,  Wednesday,  September  18,  2002. 
from  9  a.m.  until  5  p.m.  and  on 
Thursday,  September  19,  2002.  from  9 
a.m.  until  3:30  p.m.  All  sessions  will  be 
open  to  the  public.  The  Advisory'  Board 
was  established  by  the  Computer 
Security  Act  of  1987  (Pub.  L.  100-235) 
to  advise  the  Secretary  of  Commerce 
and  the  Director  of  NIST  on  security  and 
privacy  issues  pertaining  to  federal 
computer  systems.  Details  regarding  the 
Board's  activities  are  available  at  http:/ 
/csrc. nist.gov/csspab/. 
DATES:  The  meeting  will  be  held  on 
September  17,  2002,  from  9  a.m.  until  5 
p.m.,  September  18,  2002,  from  9  a.m. 
until  5  p.m.,  and  September  19,  2002, 
from  9  a.m.  until  3:30  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  the  General  Services  Administration, 
7th  and  D  Streets,  SW.,  Room  5700, 
Washington,  DC. 

Agenda 

— Welcome  and  Overview 

— Discussion  of  CSSPAB  Privacy  Report 

— Discussion  of  CSSPAB  Baseline 

Standards  Report 
-rUpdates  on  Recent  Computer  Seciurity 

Legislation 
— Update  by  0MB  on  Privacy  and 

Security  Issues 
— Agency  Briefing  on  Compliance  with 

the  Government  Paperwork 

Elimination  Act  (GPEA) 
— Discussion  of  Digital  Millennium 

Copyrights  Act  Issues 
— Agenda  Development  for  December 

2002  CSSPAB  meeting 
— Wrap-Up 

Note  that  agenda  items  may  change 
without  notice  because  of  possible 
unexpected  schedule  conflicts  of 
presenters. 

Public  Participation 

The  Board  agenda  will  include  a 
period  of  time,  not  to  exceed  thirty 
minutes,  for  oral  comments  and 
questions  from  the  public.  Each  speaker 
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will  be  limited  to  five  minutes. 
Members  of  the  public  who  are 
interested  in  speaking  are  asked  to 
contact  the  Board  Secretariat  at  the 
telephone  number  indicated  below.  In 
addition,  written  statements  are  invited 
and  may  be  submitted  to  the  Board  at 
any  time.  Written  statements  should  be 
directed  to  the  CSSPAB  Secretariat. 
Information  Technology  Laboratory,  100 
Bureau  Drive,  Stop  8930,  National 
Institute  of  Standards  and  Technology, 
Gaithersburg,  MD  20899-8930.  It  would 
be  appreciated  if  35  copies  of  written 
material  were  submitted  for  distribution 
to  the  Board  and  attendees  no  later  than 
September  12,  2002.  Approximately  15 
seats  will  be  av^lable  for  the  public  and 
media. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Fran  Nielsen,  Board  Secretariat, 
Information  Technology  Laboratory, 
National  Institute  of  Standards  and 
Technology,  100  Biu«au  Drive,  Stop 
8930,  Gaithersburg,  MD  20899-8930, 
telephone:  (301)  975-3669.     . 

Dated:  August  22.  2002. 
Karen  H.  Brown, 
Deputy  Director. 

[FR  Doc.  02-22182  Filed  8-29-02;  8:45  am] 
BIL1JN6  CODE  3S10-CN-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


P.D.  081602A] 


I 


Taidng  and  importing  Marine 
Mammais;  Taidng  Marine  Mammals 
incidental  to  Navy  Operations  of 
Surveillance  Towed  Array  Sensor 
System  Low  Frequency  Active  Sonar 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKM:  Notice  of  issuance  of  a  Letter  of 

Authorization. 

SUMMARY:  In  accordance  with  the 
Marine  Mammal  Protection  Act 
(MM? A),  as  amended,  and 
implementing  regulations,  notification 
is  hereby  given  that  a  1-year  Letter  of 
Authorization  (LOA)  to  take  marine 
manunals  incidental  to  the  U.S.  Navy's 
operation  of  Surveillance  Towed  Array 
Sensor  System  Low  Frequency  Active 
(SURTASS  LFA)  sonar  operations  has 
been  issued  to  the  Chief  of  Naval 
Operations,  Department  of  the  Navy, 
2000  Navy  Pentagon,  Washington,  DC, 
and  persons  operating  under  his 
authority. 


DATES:  Effective  from  August  16,  2002, 
through  August  15,  2003. 
ADDRESSES:  A  copy  of  the  July  16.  2002, 
application  is  available  by  writing  to 
Donna  Wieting,  Chief,  Marine  Mammal 
Conservation  Division,  Office  of 
Protected  Resources,  NMFS,  1315  East- 
West  Highway,  Silver  Spring,  MD 
20910,  or  by  telephoning  the  contact 
listed  here. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  HoUingshead,  Office  of 
Protected  Resources,  NMFS,  (301)  713- 
2055. ext 128. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  101(a)(5)(A)  of  the  MMPA  (16 
U.S.C.  1361  et  seq.)  directs  the  Secretary 
of  Commerce  to  allow,  upon  request,  the 
incidental,  but  not  intentional  taking  of 
small  numbers  of  marine  mammals  by 
U.S.  citizens  who  engage  in  a  specified 
activity  (other  than  commercial  fishing) 
within  a  specified  geographical  region  if 
certain  findings  are  made  and 
regulations  are  issued. 

Permission  may  be  granted  for  periods 
of  5  years  or  less  if  NMFS  finds  that  the 
taking  will  have  no  more  than  a 
negligible  impact  on  the  species  or 
stock(s],  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  the  species  or  stock(s)  for 
subsistence  uses.  In  addition,  NMFS 
must  prescribe  regulations  that  include 
permissible  methods  of  taking  and  other 
means  effecting  the  least  practicable 
adverse  impact  on  the  species  and  its 
habitat,  and  on  the  availability  of  the 
species  for  subsistence  uses,  paying 
particular  attention  to  rookeries,  mating  • 
grounds,  and  areas  of  similar 
significEuice.  The  regulations  must 
include  requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking. 

Regulations  governing  the  taking  of 
marine  mammals  incidental  to  the  U.S. 
Navy's  operation  of  SURTASS  LFA 
sonar  were  published  oh  July  16,  2002 
(67  FR  46712),  and  remain  in  effect  until 
August  15.  2007.  For  detailed 
information  on  this  action,  please  refer 
to  that  document.  These  regulations 
include  mitigation,  monitoring,  and 
reporting  requirements  for  the 
incidental  taking  of  marine  mammals  by 
the  SURTASS  LFA  sonar  system. 

Summary  of  Request 

On  July  16,  2002,  NMFS  received  an 
application  from  the  U.S.  Navy  for  an 
LOA  under  the  regulations  issued  on 
July  16.  2002  (67  FR  46712),  and 
effective  on  August  15,  2002.  This 
application  updated  the  information 
contained  in  both  the  original 
application  for  ein  LOA  dated  August  12, 


1999,  and  the  revised  application 
submitted  on  April  6,  2000,  for  takings 
of  marine  manunals  by  harassment 
incidental  to  deploying  the  SURTASS 
LFA  sonar  system  for  training,  testing 
and  routine  military  operations.  The 
July  16,  2002,  mission  intention  letter 
requested  a  taking  by  harassment,  under 
section  101(a)(5)(A)  of  the  MMPA,  of 
small  numbers  of  marine  mammals 
incidental  to  operation  of  the  SURTASS 
LFA  sonar  system  while  conducting  up 
to  an  estimated  6  active  sonar  missions 
(or  equivalent  shorter  missions  not  to 
exceed  432  hoius  of  transmit  time)  for 
one  year  in  the  Archipelagic  Deep 
Basins  Province,  Nordi  Pacific  Tropical 
Gyre  (West)  Province,  and  North  Pacific 
Tropical  Gyre  (East)  Province  within  the 
Pacific  Trade  Wind  Biome  and  in  the 
Kuroshio  Current  Province,  and  Pacific 
Subarctic  Gyres  (West)  Province  within 
the  Pacific  Westerly  Winds  Biome,  as 
identified  in  50  CFR  216.180(a). 


Autfaorization 

Accordingly,  NMFS  issued  an  LOA  to 
the  U.S.  Navy  on  August  16,  2002, 
authorizing  the  taking  of  small  niunbers 
of  marine  mammals  incidental  to 
operating  the  SURTASS  LFA  sonar 
system  for  training,  testing  and  routine 
military  operations.  Issuance  of  this 
LOA  is  based  on  findings,  described  in 
the  preamble  to  the  final  rule  (67  FR 
46712,  July  16.  2002).  that  the  total 
takings  by  this  activity  will  result  in 
only  small  niunbers  of  marine  mammals 
being  taken,  have  no  more  than  a 
negligible  impact  on  marine  mammal 
stocks,  and  will  not  have  an  unmitigable 
adverse  impact  on  the  availability  of  the 
affected  marine  manunal  stocks  for 
subsistence  uses.  A  copy  of  the  Letter  of 
Authorization  and  other  cited 
dociunents  are  available  at:  http:// 
www.ninfs.noaa.gov/prot_^res/PR2/ 
Acoustics Program/Sound. htmSonar 

This  LOA  remains  valid  imtil  August 
15,  2003,  provided  the  Navy  is  in 
conformance  with  the  conditions  of  the 
regulations  and  the  LOA  and  the 
mitigation,  monitoring,  and  reporting 
requirements  described  in  50  CFR 
216.184-216.186  (67  FR  46712.  July  16, 
2002)  and  in  the  LOA  are  undertaken. 

Dated:  August  26.  2002. 
David  Cottingham 

Deputy  Director,  Off  ice  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22262  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  3510-22-S 
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DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoepheric 
Administration 


P.O.  082302C] 

Mid-Atiantic  Fishery  Management 
Councii;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS).  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Mid-Atlantic  Fishery 
Management  Council's  (Council)  Spiny 
Dogfish  Monitoring  Committee  will 
hold  a  public  meeting. 

DATES:  The  meeting  will  be  held  on 
Thiusday.  September  19,  2002,  from  10 
a.m.  until  4  p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Marriott  Hotel  at  BWI  Airport,  1743 
West  Niusery  Road,  Baltimore,  MD, 
telephone:  410-691-4514. 

Council  address:  Mid-Atlantic  Fishery 
Management  Coimcil,  Room  2115,  300 
S.  New  Street,  Dover,  DE  19904. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  T.  Furlong,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Coimcil;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  this  meeting  is  to  review 
updated  fisheries  and  stock  assessment 
information  relative  to  spiny  dogfish 
and  to  develop  quota  and  other 
management  measure  recommendations 
for  the  2003-2004  fishing  year. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Coimcil  Office  (see 
ADDRESSES)  at  least  5  days  prior  to  the 
°  meeting  date. 


Dated:  August  26,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,NationaI  Marine  Fisheries  Service. 
(FR  Doc.  02-22261  Filed  8-29-02;  8:45  am] 
BILUNQ  CODE  3S10-22-S 

DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmosptieric 
Administration 

[I.D.  081502G] 

North  Pacific  Fistiery  Management 
Council;  Public  Meeting 

AQENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (NPFMC)  will 
hold  an  essential  fish  habitat  Steering 
Committee  (EFH  Committee)  meeting 
September  16-18,  2002.  The  EFH 
Committee  will  discuss  the  following: 
EFH  alternatives,  habitat  areas  of 
particular  concern  (HAPC)  alternatives, 
the  preliminary  fishery  evaluation, 
mitigation  alternatives  for  minimizing 
the  effects  of  fishing  and  the  State  of 
Alaska  Marine  Protected  Areas  (MP A) 
report. 

DATES:  The  EFH  Committee  meeting 
will  be  held  on  Monday,  September  16, 
2002,  from  8:30  a.m.  to  5:30  p.m.;  on 
Tuesday.  September  17.  2002.  from  8:30 
a.m.  to  5:30  p.m.;  on  Wednesday. 
September  18,  2002.  from  8:30  a.m.  to 
3  p.m. 

ADDRESSES:  The  EFH  Committee 
meeting  will  be  in  Kodiak,  Alaska  at  the 
Fishery  Industrial  Technology  Center 
(FTTC).  118  Trident  Way,  in  room  221  . 
For  directions  call  FITC  at  907-486- 
1500. 

FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Hartmann,  NMFS,  Habitat 
Conservation  Division,  709  West  9th, 
Suite  461,  PO  Box  21668,  Juneau,  AK 
99802-1668,  907-586-7585  e-mail: 
Cindy.  Hartmann  &  commat;  noaa.  gov; 
or  Cathy  Coon.  NPFMC.  605  West  4th 
Avenue.  Suite  306,  Anchorage,  AK 
99501-2252,  907-271-2809.e-mail: 
Cathy.Coon@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  EFH  Committee  was  formally 
established  by  the  Chair  of  the  NPFMC 
in  May  2001.  The  EFH  Committee  was 
established  in  response  to  the  need  to 
prepare  a  supplemental  environmental 
impact  statement  (SEIS)  for  the  EFH 


fishery  management  plan  amendments. 
The  function  of  the  EFH  Committee  is 
to  serve  as  a  steering  committee  in 
facilitating  input  to  NMFS  on  the  SEIS 
for  EFH.  The  EFH  Committee  will 
provide  input  to  NMFS  and  the  Council 
from  industry,  the  conservation 
community,  and  general  public  as 
appropriate.  The  EFH  Committee  also 
will  submit  periodic  updates  to  the 
Council  on  the  SEIS  for  EFH.  Further 
information  on  the  EFH  Conunittee  can 
be  found  on  the  NPFMC  Web  site  at: 
h  tip  J/www.fakr.  noaa  .gov/npfm  cl 
Committees/EFH/epi.htm. 

Possible  agenda  items  for  the 
September  2002  EFH  Committee 
meeting  include:  review  and  discussion 
of  revised  EFH  and  HAPC  alternatives; 
finalizing  EFH  alternative 
recommendations;  finalizing  HAPC 
alternative  recommendations; 
discussion  of  a  nomination  and 
evaluation  process  for  HAPC  sites  and 
types;  discussion  of  gear  impacts  on 
habitat;  review  of  the  preliminary 
fishery  evaluation;  discussion  of 
impacts  that  are  more  than  minimal  and 
not  temporary  in  nature;  discussion  of 
potential  mitigation  tools  for  each 
fishery  including  adaptive  management 
and  rationalization;  discussion  of  how 
"to  the  extent  practicable"  may  apply  to 
these  mitigation  alternatives; 
recommendations  on  mitigation 
alternatives  for  minimizing  the  effects  of 
fishing;  research  needs  and  the  State  of 
Alaska  MPA  report  may  also  be 
discussed.  The  EFH  Committee  will 
develop  recommendations  for  the 
October  NPFMC  meeting  on  some  or  all 
of  the  agenda  items  listed  above.  The 
EFH  Committee  also  will  discuss  plans 
for  future  tasks  and  meetings. 

For  further  information  aoout  the  EFH 
SEIS,  see  the  Notice  of  Intent  to  prepare 
an  SEIS  published  to  the  Proposed 
Rules  section  of  the  Federal  Register  (66 
FR  30396.  June  6,  2001).  For  further 
information  on  the  preliminary 
alternative  approaches  for  the 
designation  of  EFH  and  HAPC  (see  67 
FR  1325,  January  10.  2002). 

Although  other  issues  not  contained 
in  this  agenda  may  come  before  the  EFH 
Committee  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishen,' 
Conservation  and  Management  Act 
(Magnuson  Act),  those  issues  may  not 
be  the  subject  of  formal  action  during 
this  meeting.  Formal  action  will  be 
restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  the  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson  Act, 
provided  the  public  has  been  notified  of 
the  Committee's  intent  to  take  final 
action  to  address  the  emergency. 
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Special  Accoiiunodatioii& 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Cindy  Hartmann,  907-586-7235,  at  least 
5  working  days  prior  to  the  meeting 
date. 

Dated:  August  27.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22263  Filed  8-29-02;  8:45  am] 
BILLING  COOe  3510-22-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  0MB  for  clearance,  the 
following  proposals  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  30, 
2002. 

Title  OMB  Number:  Air  Force 
Recruiting  Information  Support  System 
(AFRISS);  OMB  Number  0701-[New 
Collection]. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  1,300.000. 

Responses  Per  Respondent:  1 . 

Annual  Responses:  1,300,000. 

Average  Burden  Per  Response:  64 
minutes. 

Annual  Burden  Hours:  1,386,413. 

Needs  and  Uses:  Air  Force  Recruiting 
Service  requires  the  collection  of 
specific  information  on  prospective  Air 
Force  enlistees  entering  the  Air  Force. 
The  information  is  used  to  create  the 
initial  personnel  record,  prescreen.  cind 
qualify  enlistees  fit  for  service  and 
ultimately  induction.  The  information  is 
also  collected  to  process  security 
clearances  and  to  record  metrics  to  be 
used  for  demographics/market  research 
and  system  performance.  AFRISS 
provides  comprehensive  integration, 
interface,  and  standardization  of  all 
programs  that  manage  personnel 
resources  in  support  of  Air  Force 
recruiting.  The  system  extends 
automated  capabilities  out  to  the 
individual  recruiter,  flight,  squadron, 
and  groups.  It  provides  an  automated 
interface  to  the  Military  Entrance 
Processing  Center  Station  (MEPS)  where 
applicants  undergo  physical  evaluation. 


testing,  verification  interviews,  and 
tentative  job  reservation.  It  will  provide 
an  automated  interface  to  the 
Modernized  Military  Personnel  System 
(MilMod)  where  only  pertinent  and 
required  applicant  information  is  placed 
in  a  permanent  military  system  of 
record  It  also  provides  reporting 
capabilities  at  all  levels  of  Air  Force 
Recruiting  management  to  make 
informed  decisions  on  recruiting 
business  rules  and  practice  to  increase 
the  number  of  accessions. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Voluntary. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD.  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arhngton,  VA  22202-4302. 

Dated:  August  26,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-22136  Filed  8-29-02;  8:45  ami 

BILLING  CODE  SOOI-OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

action:  Notice. 

summary:  The  Department  of  Defense 
has  submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  30, 
2002. 

Title,  Form,  and  OMB  Number: 
United  States  Navy  Illicit  Behavior 
Screening  Certificate;  NACRUTT  Form 
1133/65;  OMB  Number  0703— [New 
Collection]. 

Type  of  Request:  New  collection. 

Number  of  Respondents:  65,000. 

Responses  Per  Respondent:  1. 

Annual  Response:  65,000. 

Average  Burden  Per  Response:  12 
minutes. 


Annual  Burden  Hoiirs:  13,000. 

Needs  and  Uses:  Used  by  the  Navy 
Recruiting  Command  to  assess  an 
applicant's  history  of  alcohol  abuse, 
drug  abuse,  or  other  illicit  behavior  in 
determining  a  person's  qualifications  to 
enter  military  service.  The  collection  of 
this  information  is  needed  in  order  to 
make  a  fair  and  reasonable  enlistment 
eligibility  determination  of  an  applicant. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer: 

Ms.  Jackie  Zeiher.  Written  comments 
and  recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Crushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  26,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-22137  Filed  8-29-02;  8:45  am] 

BILLING  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  30, 
2002. 

Title,  Form,  and  OMB  Number: 
Enlistee  Financial  Statement;  NACRUTT 
Form  1130/13;  OMB  Number  0703- 
0020. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  2,700. 

Responses  Per  Respondent:  1. 

Annual  Responses:  2,700. 

Average  Burden  Per  Response:  45 
minutes. 

Annual  Burden  Hours:  2,025. 

Needs  and  Uses:  All  persons 
interested  in  entering  the  U.S.  Navy  or 
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Naval  Reserve,  who  have  someone 
either  fully  or  partially  dependent  on 
them  for  financial  support,  must 
provide  information  on  their  current 
financial  situation  to  determine  if  the 
individual  will  be  able  to  meet  their 
financial  obligations  on  Navy  pay.  The 
prospective  enlistee  provides  the 
information  during  an  interview  with  a 
Navy  recruiter. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR, 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington.  VA  22202-4302. 

Dated:  August  26,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-22138  Filed  8-29-02;  8:45  am] 
BHJJNG  COOE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  imder  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  30, 
2002. 

Title,  Form,  and  OMB  Number: 
Defense  Federal  Acquisition  Regulation 
Supplement  (DEARS)  Part  217,  Special 
Contracting  Methods,  and  Related 
Provisions  and  Clauses  in  DEARS 
252.217;  OMB  Number  0704-0214. 

Type  of  Request:  Extension. 

Number  of  Respondents:  40,892. 

Responses  per  Respondent:  1.3. 

Annual  Responses:  53,160. 

Average  Burden  Per  Response:  14.4 
hours. 

Annual  Burden  Hours:  765,498. 


Needs  and. Uses:  DEARS  Part  217 
prescribes  policies  and  procedures  for 
acquiring  supplies  and  services  by 
special  contracting  methods.  The  clause 
at  DEARS  252.217-7012  is  used  in 
master  agreements  for  repair  and 
alteration  of  vessels.  Contracting  officers 
use  the  information  required  by 
paragraph  (d)  of  the  clause  to  determine 
that  the  contractor  is  adequately 
insured.  Contracting  officers  use  the 
information  required  by  paragraphs  (f) 
and  (g)  of  the  clause  to  keep  informed 
of  lost  or  damaged  property  for  which 
the  Government  is  liable,  and  to 
determine  the  appropriate  course  of 
action  for  replacement  or  repair  of  the 
property.  Contracting  officers  use  the 
information  required  by  the  clause  at 
DEARS  252.217-7018  to  determine  the 
place  of  performance  under  contracts  for 
bakery  and  dairy  products.  This 
information  helps  to  ensure  that  food 
products  are  manufactured  and 
processed  in  sanitary  facilities. 
Contracting  officers  use  the  information 
required  by  the  provision  at  DEARS 
252.217-7026  to  identify  the  apparently 
successful  offeror's  soiut:es  of  supply  so 
that  competition  can  be  enhanced  in 
future  acquisitions.  Contracting  officers 
use  the  information  required  by  the 
clause  at  252.217-7028  to  determine  the 
extent  of  "over  and  above"  work  before 
the  work  commences.  This  requirement 
allows  the  Government  to  review  the 
need  for  pending  work  before  the 
contractor  begins  performemce. 

Affected  Public:  Business  or  other  for- 
profit. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  comments  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 

DoD  Clearance  Officer:  Mr.  Robert 
Cushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Cushing,  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204,  Arlington,  VA  22202-4302. 

Dated:  August  26.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departjnent  of  Defense. 
[FR  Doc.  02-22139  Filed  8-29-02;  8:45  am] 
BILUNG  COOE  5001-Oe-M 


DEPARTMENT  OF  DEFENSE 

Office  of  ttte  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

ACTION:  Notice. 

The  Department  of  Defense  has 
submitted  to  OMB  for  clearance,  the 
following  proposal  for  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35). 

DATES:  Consideration  will  be  given  to  all 
comments  received  by  September  30. 
2002. 

Title,  Form,  and  OMB  Number: 
Waiver/Remission  of  Indebtedness 
Application;  DD  Form  2789;  OMB 
Number  0730-0009. 

Type  of  Request:  Reinstatement. 

Number  of  Respondents:  6,000. 

Responses  per  Respondent:  1 . 

Annual  Responses:  6,000. 

Average  Burden  per  Response:  2 
hours. 

Annual  Burden  Hours:  12,000. 

Needs  and  Uses:  Used  by  current  or 
former  DoD  civilian  employees  or 
military  members  to  request  waiver  or 
remission  of  an  indebtedness  owed  to 
the  Department  of  Defense.  Under  5 
U.S.C.  5584, 10  U.S.C.  2774,  and  32 
U.S.C.  716,  certain  debts  arising  out  of 
erroneous  payments  may  be  waived. 
Under  10  U.S.C.  4837,  6161,  and  9837, 
certain  debts  may  be  remitted. 
Information  obtained  through  this  form 
is  used  in  adjudicating  the  request  for 
waiver  or  remission.  The  referenced 
United  States  Code  sections  on  waivers 
provide  for  an  avenue  of  relief  for 
individuals  who  owe  debts  to  the 
United  States  that  resulted  from 
erroneous  payments.  Criteria  for  waiver 
of  a  debt  includes  a  determination  that 
there  is  no  indication  of  fraud, 
misrepresentation,  fault,  or  lack  of  good 
faith  on  the  part  of  the  individual  owing 
the  debt  or  any  other  person  interested 
in  obtaining  a  waiver.  Information 
obtained  through  the  proposed 
collection  is  needed  in  order  to 
adjudicate  the  waiver  request  under  the 
law. 

Affected  Public:  Individuals  or 
households. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  benefits. 

OMB  Desk  Officer:  Ms.  Jackie  Zeiher. 

Written  conmients  and 
recommendations  on  the  proposed 
information  collection  should  be  sent  to 
Ms.  Zeiher  at  the  Office  of  Management 
and  Budget,  Desk  Officer  for  DoD,  Room 
10236,  New  Executive  Office  Building, 
Washington,  DC  20503. 
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DOD  Clearance  Officer:  Mr.  Robert 
Gushing. 

Written  requests  for  copies  of  the 
information  collection  proposal  should 
be  sent  to  Mr.  Gushing.  WHS/DIOR. 
1215  Jefferson  Davis  Highway,  Suite 
1204.  Arlington.  VA  22202-4302. 

Dated:  August  26.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  02-22140  Filed  8-29-02:  8:45  am] 
BltXING  COO€  5001-(»-H 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 
Defense  Science  Board 

agency:  Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 
meetings. 

summary:  The  Joint  Defense  Science 
Board/ Air  Force  Scientific  Advisory 
Board  Task  Force  on  the  Acquisition  of 
National  Security  Space  Programs  will 
meet  in  closed  session  on  August  28-29, 
2002  at  SAIG.  Ghantilly.  VA;  and 
September  18-19.  2002.  in  Los  Angeles. 
CA.  This  Task  Force  will  review  the 
acquisition  of  National  Security  Space 
Programs  and  inake  recommendations  to 
improve  the  acquisition  of  space 
programs  from  their  initiation  to 
deployment. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
these  meetings,  the  Task  Force  will 
focus  on  what  matters  to  providing 
national  seciuity  advantage  to  the 
United  States  and  look  at  the  problem 
in  as  holistic  a  fashion  as  possible, 
considering  the  entire  space  acquisition 
process,  inchiding  industry  suppliers  as 
well  as  government  acquirers.  The 
assessment  will  consider  what  is 
happening  in  the  four  interconnected 
sectors  of  the  space  business — 
conmiercial.  civil,  intelligence  and 
military.  Personnel  issues,  including 
nimibers,  skills,  experience  and 
demographics  of  space  professionals 
(including  CAAS  and  FFRDC  personnel) 
as  well  as  effects  of  corporate  mergers  in 
all  these  areas  may  be  included.  The 
assessment  will  also  consider  all  aspects 
of  the  government's  role  in  managing 
and  funding  space  system  acquisition — 
SPO,  PEO,  Science  and  Technology. 
Major  Gommand,  Service  Headquarters. 


OSD,  NRO,  NASA  and  Gongress— to 
derive  insights. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Gommittee  Act. 
Pub.  L.  No.  92-463.  as  amended  (5 
U.S.G.  App.  U).  it  has  been  determined 
that  these  Task  Force  meetings  concern 
matters  listed  in  5  U.S.G.  §552b(c)(l) 
and  that,  accordingly,  these  meetings 
will  be  closed  to  the  public. 

Due  to  critical  mission  requirements 
and  the  short  timeframe  to  accomplish 
this  review  (an  interim  report  is  due  in 
September),  there  was  insufficient  time 
to  provide  timely  notice  required  by 
Section  10(a)(2)  of  the  Federal  Advisory 
Gommittee  Act  and  Subsection  101- 
6.105(b)  of  the  GSA  Final  Rule  on 
Federal  Advisory  Gommittee 
Management.  41  GFR  Part  101-6,  which 
further  requires  publication  at  least  15 
calendar  days  prior  to  the  first  meeting 
of  the  Task  Force  on  the  Acquisition  of 
National  Security  Space  Programs. 

Dated:  August  26.  2002. 
Patricia  L.  Toppings. 
Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 
[FR  Doc.  02-22141  Filed  8-29-02;  8:45  am] 
BN.UNG  CODE  SOOI-OB-M 


DEPARTIflENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Unexploded  Ordnance 
(UXO)  will  meet  in  closed  session  on 
September  26-27.  2002.  at  SAIG  Inc., 
4001  N.  Fairfax  Street,  Arlington,  VA. 
This  Task  Force  will  review  modem 
technology  that  can  be  exploited  or 
developed  to  reduce  the  extremely  high 
cost  of  UXO  clean  up. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretly  of 
Defense  for  Acquisition.  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate  the 
Department's  abiUty  to  exploit  modem 
technology  to  reduce  the  extremely  high 
cost  of  UXO  clean  up  and  improve  its 
effectiveness  for  both  contaminated  land 
and  water  ranges  and  help  accomplish 
the  job  in  a  reasonable  time;  and  science 
and  technologies  that  can  be  developed 
to  support  and  sustain  continued  live 
fire  training  and  testing  of  munitions  at 


ranges  across  the  United  States  with  an 
acceptable  enviroimiental  impact. 

In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Gommittee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.G.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.G.  §  552b(c)(l)  and  that, 
accordingly,  the  meeting  will  be  closed 
to  the  public. 

Dated:  August  26,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-22142  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  S001-08-M 


DEPARTIMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defense  Science  Board 

agency:  Department  of  Defense. 
ACTKM:  Notice  of  advisory  committee 
meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Intelligence  in  Support  of 
War  on  Terrorism  will  meet  in  closed 
session  on  September  1718,  2002,  at 
Strategic  Analysis  Inc.,  3601  Wilson 
Boulevard,  Arlington,  VA.  The  Task 
Force  will  identify  capabilities, 
technologies  and  approaches  for 
strengthening  intelligence  in  support  of 
the  war  against  terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  address  capabilities  and 
approaches  for  achieving  early 
indications  and  warning  of  terrorist 
capabilities  and  intentions,  providing 
effective  operational  and  tactical 
intelligence  in  support  of  crisis 
operations  against  terrorists,  and  the 
capability  for  attribution  of  attackers, 
should  a  terrorist  event  occur.  The  Task 
Force  will  also  consider  promising  new 
capabilities  facilitated  by  recent  changes 
in  statutes  (e.g.,  Gombating  Terrorism 
Act  of  2001). 

*In  accordance  with  Section  10(d)  of 
the  Federal  Advisory  Gommittee  Act, 
Pub.  L.  No.  92-463,  as  amended  (5 
U.S.G.  App.  n),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.G.  552b(c)(l)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 
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Dated:  August  26,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-22143  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  5001-OS-M 

DEPARTIMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

Defense  Ttireat  Reduction  Agency; 
IMembership  of  ttie  Performance 
Review  Board 

AGENCY:  Department  of  Defense,  Defense 
Threat  Reduction  Agency. 
action:  None. 

SUMMARY:  This  notice  annoimces  the 
appointment  of  Defense  Threat 
Reduction  Agency  (DTRA)  Performance 
Review  Board  (PRB)  membership.  The 
publication  of  the  PRB  membership  is 
required  by  5  U.S.G.  4314(c)(4).  The 
PRB  shall  provide  fair  and  impartial 
review  of  Senior  Executive  performance 
appraisals  and  make  recommendations 
regarding  performance  ratings  and 
performance  awards  to  the  Director, 
Defense  Threat  Reduction  Agency. 

EFFECTIVE  DATE:  The  effective  date  of 
service  for  the  appointees  of  the  DTRA 
PRB  is  on  or  about  September  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Tana  Farrell,  Resource  Management 
Directorate,  7037675759,  Defense  Threat 
Reduction  Agency,  8725  John  J. 
Kingman  Road,  Stop  6201,  Ft.  Belvoir, 
Virginia  220606^01. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  5  U.S.G.  4314(c)(4),  the 
officials  appointed  to  serve  as  members 
of  the  DTRA  PRB  are  set  forth  below. 
PRB  Chair:  Mr.  Robert  L.  Brittigan 
Member:  Mr.  Douglas  M.  Englund 
Member:  Ms.  Aim  Bridges  Steely. 

The  following  DJRA  officials  will  serve 
as  alternate  members  of  the  DTRA  PRB: 
Mr.  Michael  Evenson 
Dr.  Joe  Golden 
Mr.  Richard  Gullickson 
Dr.  Arthur  Hopkins 
Mr.  Myron  Kimka 
Dr.  Don  Linger 
Mr.  Vayl  Oxford 
Ms.  Joan  Ma  Pierre 
Dr.  Michael  Shore 
Dr.  Stames  Walker 
Dr.  Leon  Wittwer 

Dated:  August  26.  2002. 
Patridi  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-22144  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  S001-0»-M 


DEPARTMENT  OF  DEFENSE 

DefMrtment  of  ttie  Air  Force 

Acceptance  of  Group  Appiication 
Under  Pub.  L.  95-202  and  Department 
of  Defense  Directive  (DoDD)  1000.20 
"Reconsideration:  Pursers  as  Part  of 
ttie  U.S.  CIviiian  Rigtit  Crew  and 
Aviation  Ground  Support  Employees 
of  Transcontinental  and  Western  Air 
(TWA),  incorporated,  Wlio  Served 
Overseas  as  a  Result  of  TWA's 
Contract  Witti  ttie  Air  Transport 
Command  During  tlw  Period  FeiMuary 
26, 1942  Ttirough  August  14, 1945." 

Under  the  provisions  of  section  401 , 
Public  Law  95-202  and  DoD  Directive 
1000.20,  the  Department  of  Defense 
Civilian/Military  Service  Review  Board 
has  accepted  a  "reconsideration"  of 
whether  or  not  "pursers"  should  be 
recognized  as  part  of  the  previously 
recognized  group  known  as:  "U.S. 
Givilian  Flight  Grew  and  Aviation 
Ground  Support  Employees  of 
Transcontinental  an^  Western  Air 
(TWA),  Inc.,  Who  Mrved  Overseas  as  a 
Result  of  TWA's  Contract  with  the  Air 
Transport  Gommand  During  the  Period 
February  26. 1942  through  August  14, 
1945."  Persons  with  information  of 
doctimentation  pertinent  to  the 
determination  of  whether  the  service  of 
the  "pursers"  should  be  considered 
active  military  service  to  the  Armed 
Forces  of  the  United  States  are 
encouraged  to  submit  such  information 
or  doctmientation  within  60  days  to  the 
DoD  Givilian/Military  Service  Review 
Board,  1535  Gommand  Drive,  EE-Wing, 
3rd  Floor,  Andrews  AFB.  MD  20762- 
7002.  Gopies  of  documents  or  other 
materials  submitted  caimot  be  returned. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-22146  Filed  8-29-02;  8:45  am] 
BILLING  CODE  S001-0S-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Department  of  Defense  Historical 
Advisory  Committee;  lAeeting 

agency:  Department  of  the  Army,  DoD. 
ACTION:  Notice  of  open  meeting. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Gommittee  Act  (Pub.  L.  92-463). 
announcement  is  made  of  the  following 
committee  meeting: 

Name  of  Committee:  Department  of 
Defense  Historical  Advisory  Gommittee. 

Date:  October  24,  2002. 

rime;  9  a.m.  to  4:30  p.m. 


Place:  U.S.  Army  Genter  of  Military 
History,  Building  35,  103  Third  Avenue. 
Fort  McNair,  DG  20319-5058. 

Proposed  Agenda:  Review  and 
discussion  of  the  status  of  historical 
activities  in  the  United  States  Army. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr 
Jeffi-ey  J.  Glarke,  U.S.  Armv  Center  of 
Military  History,  ATTN:  DAMH-ZC, 
103  Third  Avenue,  Fort  McNair,  DC 
20319-5058;  telephone  number  (202) 
685-2709. 

SUPPLEMENTARY  INFORMATION:  The 
committee  will  review  the  Army's 
historical  activities  for  FY  2002  and 
those  projected  for  FY  2003  based  upon 
reports  and  manuscripts  received 
throughout  the  period.  And  the 
committee  will  formulate 
recommendations  through  the  Chief  of 
Military  History  to  the  Chief  of  Staff. 
Army,  and  the  Secretary  of  the  Army  for 
advancing  the  use  of  history  in  the  U.S. 
Army. 

The  meeting  of  the  advisory 
committee  is  open  to  the  public. 
Because  of  the  restricted  meeting  space, 
however,  attendance  may  be  limited  to 
those  persons  who  have  notified  the 
Advisory  Gommittee  Management 
Office  in  writing  at  least  five  days  prior 
to  the  meeting  of  their  intention  to 
attend  the  October  24,  2002  meeting. 

Any  members  of  the  public  may  file 
a  written  statement  with  the  committee 
before,  diu'ing,  or  after  the  meeting.  To 
the  extent  that  time  permits,  the 
committee  chairman  may  allow  public 
presentations  or  oral  statements  at  the 
meeting. 

Dated:  August  13,  2002. 
leffivy ).  Clarke, 
Chief  Historian. 
(FR  Doc.  02-22192  Filed  8-2^-02:  8:45  am] 

BHXJNGCOOE  3nO-a»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Comment  Period  Extension  for  ttie 
Draft  Environmental  impact  Statement 
for  ttie  Soutti  River,  Rarltan  River 
Basin,  Hurricane  and  Storm  Damage 
Reduction  artd  Ecosystem  Restoration 
Study,  Middlesex  County,  NJ 

AGENCY:  Departmeni  of  the  Army.  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice;  Comment  period 
.  extension. 

SUMMARY:  By  Federal  Register  notice  of 
June  7,  2002  (67  FR  393661  the  New 
York  District  of  the  U.S.  Army  Corps  of 
Engineers  (Corps)  annoimced  the 
availability  of  the  Draft  Environmental 
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Impact  Statement  (DEIS)  for  the  South 
River,  Raritan  River  Basin,  Hurricane 
and  Storm  Damage  Reduction  and 
Ecosystem  Restoration  Study.  The 
purpose  of  the  study  is  to  identify  a  plan 
that  would  protect  local  communities 
from  damages  caused  by  hurricanes  and 
storms,  and  restore  degraded  ecosystem 
structure  and  function  in  the  South 
River  watershed. 

hi  response  to  requests  to  increase  the 
public  notice  comment  period,  the 
Corps  finds  it  appropriate  to  extend  the 
comment  period  for  an  additional  45 
days  beyond  the  22  July  2002  date 
previously  in  effect.  All  interested 
parties  are  notified  that  the  comment 
period  of  this  public  notice  is  hereby 
extended  until  5  September  2002. 
DATES:  Written  comments  should  be 
submitted  on  or  before  5  September 
2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Mark  Burlas,  Project 
Wildlife  Biologist,  Planning  Division, 
U.S.  Army  Corps  of  Engineers,  New 
York  District,  26  Federal  Plaza,  New 
York,  New  York  10278-0090. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Burlas,  Project  Wildlife  Biologist, 
Planiung  Division,  U.S.  Army  Corps  of 
Engineers,  New  York  District,  26 
Federal  Plaza,  New  York,  New  York, 
10278-0090  at  (212)  264-4663. 

LuzD.  Oitiz, 

Army  Federal  Register  Liaison  Officer. 

IFR  Doc.  02-22191  Filed  8-29-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  To  Prepare  a  Draft  Supplemental 
Environmental  Impact  Statement  for 
the  Federal  Flood  Control  Project  for 
Hunting  Bayou,  Harris  County,  TX 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  proposed  action  to  be 
addressed  in  the  £)raft  Supplemental 
Environmental  Impact  Statement  (SEIS) 
is  the  reformulation  and 
implementation  of  a  new  flood  damage 
reduction  plan  for  the  Hunting  Bayou 
Watershed.  The  project  plan 
reformulation  includes  a  re-analysis  of 
all  engineering,  economic,  and 
environmental  aspects  using 
Department  of  the  Army  criteria  and 
guidelines,  as  well  as  local  engineering 
and  analytical  criteria.  These  studies  are 
being  conducted  by  the  Harris  County 


Flood  Control  District  (HCFCD),  the 
local  sponsor,  in  partnership  with  the 
U.S.  Army  Corps  of  Engineers  (USACE) 
as  authorized  by  Section  211  of  the 
Water  Resources  Development  Act 
(WRDA)  of  1996  (Pub.  L.  104-303). 
FOR  FURTHER  INFORMATION  CONTACT: 
Questions  about  the  proposed  action 
and  draft  SEIS  can  be  answered  by  Mr. 
Enrique  Villagomez  at  (409)  766-3173 
or  by  mail  at  U.S.  Army  Corps  of 
Engineers.  P.O.  Box  1229,  Galveston,  TX 
77553-1229. 
SUPPLEMENTARY  INFORMATION: 

1.  Purpose  and  Need  for  Action — An 
authorized  plan  (authorized  as  part  of 
WRDA  1990)  exists  to  resolve  many  of 
the  flooding  problems  along  the  bayou; 
however,  the  local  sponsor  (HCFCD)  no 
longer  supports  the  previously 
authorized  plan  because  of  the 
magnitude  of  the  impacts  identified 
adjacent  to  the  channel  through  Herman 
Brown  Park  and  downstream.  HCFCD 
believes  less  intrusive  options  are 
available  that  can  selectively  address 
the  critical  areas  of  flooding.  The 
purpose  of  the  proposed  action  is  to 
develop  an  alternative  flood  damage 
reduction  plan  to  the  plan  authorized  in 
WRDA  1990.  The  need  for  the  proposed 
action  is  to  reduce  flooding  along 
Hunting  Bayou  in  a  manner  that  is  less 
disruptive  to  the  existing  environment 
versus  the  authorized  plan  adjacent  to 
the  channel  through  Herman  Brown 
Park  and  downstream;  that  is  effective, 
affordable,  and  sensitive  to  the 
aesthetics  of  the  area;  and  that  is 
compatible  with  parks  located  along  the 
bayou.  • 

2.  Alternatives— The  draft  SEIS  will 
address  a  combination  of  alternative 
flood  reduction  plans,  including 
structural  and  non-structural  measures, 
and  the  no  action  alternative.  Mitigation 
measures  for  any  significant  adverse 
effects  on  the  environment  will  be 
identified  and  incorporated  into  the 
alternatives  in  compliance  with  various 
federal  and  state  statutes. 

3.  Scoping — A  public  scoping  meeting 
was  held  on  Jime  11, 1998,  at  the 
Houston  Public  Library,  Kashmere 
Gardens  Branch.  The  announcement  for 
the  scoping  meeting  was  published  in 
the  Houston  Chronicle  on  May  12  and 
27,  1998.  Meeting  notices  were  also 
mailed  to  74  elected  officials, 
government  agencies,  local 
organizations,  civic  groups,  the  media, 
businesses,  and  interested  citizens.  The 
purpose  of  the  meeting  was  to  invite 
and  encourage  members  of  the  public 
and  jurisdictional  government  agencies 
to  aid  in  determining  the  scope  of 
significant  issues  to  be  examined  in  the 
proposed  SEIS  for  reformulation  of  the 


flood  damage  reduction  plans  for  the 
Himting  Bayou  Watershed. 

4.  Public  Involvement  During  the 
Project  Planning  Process — In  addition  to 
the  scoping  process,  several  public 
information  meetings  have  been  held  to 
keep  the  public  updated  on  the  studies 
progress.  These  meetings  consisted  of  a 
presentation  by  HCFCD  updating  the 
various  activities  or  plans  being 
considered  followed  by  a  question  and 
answer  period. 

5.  Issues  that  will  be  addressed  in  the 
draft  SEIS  include  potential  effects  on 
vegetation  and  wildlife,  water  quality, 
air  quality,  socioeconomic  resovirces, 
physical  resources,  and  cultural 
resources.  Other  issues  may  include 
soils,  topography,  noise,  aesthetics,  and 
recreation. 

6.  The  U.S.  Fish  and  Wildlife  Service 
will  provide  the  Fish  and  Wildlife 
Coordination  Act  Report. 

7.  A  45-day  review  period  will  be 
allowed  for  all  interested  agencies  and 
individuals  to  review  and  comment  on 
the  draft  SEIS.  All  interested  persons  are 
encouraged  to  respond  to  this  notice 
and  provide  a  ciurent  address  if  they 
wish  to  be  contacted  about  the  draft 
SEIS. 

8.  Availability— The  draft  SEIS  is 
scheduled  to  be  available  for  public 
review  in  December  2002. 

Carolyn  E.  Murphy, 

Chief,  Environmental  Section. 

(FR  Doc.  02-22190  Filed  8-29-02;  8:45  am] 

BHJJNG  CODE  371 0-S2-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of    . 
Engineers 

Intent  to  Prepare  a  Draft  Environmental 
Impact  Statement,  WaHa  Walla  District 
Aquatic  Ecosystem  Restoration,  Walla 
Walla  River  Basin,  Oregon  and 
Washington 

agency:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
action:  Notice  of  intent. 

summary:  The  U.S.  Army  Corps  of 
Engineers  (Corps),  Walla  Walla  District, 
intends  to  prepare,  in  cooperation  with 
the  Confederated  Tribes  of  the  Umatilla  . 
Indiana  Reservation  (CTUIR),  the  project 
sponsor,  a  Draft  Environmental  Impact 
Statement  (DEIS).  The  DEIS  will  be 
prepared  in  conjunction  with  a  study  to 
determine  the  feasibility  of  conducting 
aquatic  ecosystem  restoration  within  the 
Walla  Walla  River  Basin  in  Oregon  and 
Washington.  The  Walla  Walla  River 
Basin  Feasibility  Study  will  concentrate 
on  restoration  of  fish  habitat  quality  as 
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its  main  objective,  with  primary 
emphasis  placed  upon  options  for 
increasing  flows.  Other  habitat 
improvement  measures  identified 
during  the  study  will  be  identified  in 
the  DEIS  and  considered  for  possible 
expansion  of  the  scope  of  the  project  or 
for  development  of  future  projects.  The 
DEIS  will  evaluate  the  enviroimiental 
effects  of  alternative  actions  identified 
during  the  study.  Specific  restoration 
actions  and  proposed  restoration  sites 
will  be  identified  and  evaluated 
throughout  the  study  process  and  in  the 
DEIS. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
James  S.  Smith,  NEPA  Coordinator, 
Walla  Walla  District  Corps  of  Engineers, 
CENWW-PD-E,  201  North  Third 
Avenue,  Walla  Walla,  WA  99362,  phone 
(509)  527-7244  or  Mr.  Chris  Hyland, 
Project  Manager,  Walla  Walla  District 
Corps  of  Engineers  CENWW-PM,  201 
Third  Avenue,  Walla,  Walla,  WA  99362, 
phone  (509) 527-7264. 
SUPPLEMENTARY  INFORMATION:  On  May 
10,  2002,  the  Corps  and  CTUIR  signed 
a  Feasibility  Cost  Sharing  Agreement, 
the  terms  of  which  provide  for  the  Corps 
and  CTUIR  to  share  equally  in  the  cost 
of  conducting  the  Feasibility  Study  and 
preparing  the  Feasibility  Report  and 
DEIS. 

Alternatives  being  considered  for  the 
proposed  action  include  a  range  of 
measures  to  increase  flows  within  the 
Walla  Walla  River  Basin.  The  following 
measiues  have  been  identified  for  initial 
consideration  during  the  Study.  Related 
actions  include  analysis  of  effects  of 
measures  upon  groimdwater  and 
analysis  of  optimum  flows  for  targeted 
reaches.  Actions  ultimately  proposed  for 
implementation  in  future  years  may 
involve  a  combination  of  Uiese  or  other 
measures. 

1.  Water  Exchange:  Piping  Water  from 
Another  Drainage 

This  measure  would  take  water  from 
the  Columbia  River  and  transport  it  to 
existing  irrigation  deUvery  systems.  In 
exchange,  less  water  would  be 
withdrawn  from  groimd  and  surface 
waters  for  use  in  the  irrigation  delivery 
systems. 

n.  Off-Channel  Storage  Reservoirs 

This  potential  measure  would  involve 
construction  of  off-channel  water 
storage  reservoirs  that  would  store  water 
when  it  is  available  and  release  it  during 
periods  of  low  flow.  In  exchange,  less 
water  would  be  withdrawn  from  ground 
and  surface  waters. 

m.  Irrigation  Efficiency 

Potential  measures  include  improved 
canal  lining  systems  and  consolidation 


of  existing  irrigation  delivery  system  to 
reduce  seepage  losses,  and  use  of  more 
efficient  irrigation  application  methods. 

TV.  Water  Rights 

This  measure  would  include  possible 
acquisition  of  existing  surface  and 
ground  water  rights  issued  by  the  states 
of  Oregon  and  Washington  or  transfer 
into  trust  for  environmental  purposes, 
this  effort  would  be  studied  for  die 
piuposes  of  ensuring  that  flows  were 
met  at  selected  sites. 

V.  Channel  Modification 

Potential  modifications  of  the  Walla 
Walla  River  and  other  Basin  river 
channels  may  also  be  studied  if  the 
benefits  of  increased  flow  are  not 
realized.  Such  studies  may,  but  will  not 
necessarily  include  efforts  to  reduce 
seepage  and  the  resulting  effects  on 
groundwater  rejuvenation  and/or 
recharge. 

VI.  No  Action 

The  no  action  alternative  identifies 
the  "without"  project  condition,  or 
those  activities  which  will  occur  or 
continue  to  occur  whether  or  not  the 
proposed  actions  ultimately  identified 
in' the  DEIS  are  implemented. 

The  public  scoping  period  will  nm 
fi'om  August  28  through  September  27, 
2002.  The  Corps  plans  to  have  formal 
public  meetings  during  the  scoping 
period,  with  times  and  exact  dates  yet 
to  be  determined.  The  Corps  currently 
plans  to  have  meetings  in  Milton- 
Freewater  and  Mission,  Oregon,  and  in 
Walla  Walla  and  Dayton,  Washington. 

The  DEIS  should  be  available  for 
public  review  in  April  2004. 

Harry  L.  Cunningham, 

MAJ,  EN,  Deputy  District  Commander. 

[FR  Doc.  02-22193  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.01 6A] 

Office  of  Postsecondary  Education; 
Undergraduate  International  Studies 
and  Foreign  Liinguage  Program; 
Notice  Inviting  Appiicationa  for  New 
Awarda  for  Fiscal  Year  (FY)  2003 

Purpose  of  Program:  The 
Undergraduate  International  Studies 
and  Foreign  Language  Program  provides 
grants  to  strengthen  and  improve 
undergraduate  instruction  in 
international  studies  and  foreign 
languages. 

Eligible  Applicants:  (1)  Institutions  of 
higher  education,  (2)  combinations  of 
institutions  of  higher  education,  (3) 


partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education,  and  (4) 
public  and  private  non-profit  agencies 
and  organizations,  including 
professional  and  scholarly  associations, 
applications  available:  September  13. 
2002. 

Deadline  for  Transmittal  of 
Applications:  November  4,  2002. 

Deadline  for  Intergovernmental 
Review:  January  3,  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$4,700,000  for  this  program  for  FY  2003. 
The  actual  level  of  funding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $40,000- 
$130,000  per  year. 

Estimated  Average  Size  of  Awards: 
$78 ,028*  per  year. 

Estimated  Number  of  Awards:  30. 

Note:  The  Department  is  not  bound  by  an\' 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months  for 
grants  to  single  institutions  of  higher 
education,  and  up  to  36  months  for 
grants  to  combinations  of  institutions  of 
higher  education  and  partnerships. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  40  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11".  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figures  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However,  you  may 
use  a  10-point  font  in  charts,  tables, 
figures  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification:  the  assurances  and 
certifications;  or  the  one-to-two  page 
abstract  or  the  appendices.  However, 
you  must  include  all  of  the  application 
narrative  in  responding  to  the  selection 
criteria. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit:  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 
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Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR]  in 
34  CFR  parts  74,  75,  77,  79,  82,  85,  86, 
97,  98  and  99;  and  (b)  the  regulations  for 
this  program  in  34  CFR  parts  655  and 
658. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

SUPPI.EMENTARY  INFORMATION:  Matching 
requirement:  Under  section  604(a)(3)  of 
the  Higher  Education  Act  of  1965,  as 
amended  (HEA),  20  U.S.C.  1124(a)(3), 
Undergraduate  International  Studies 
and  Foreign  Language  Program  grantees 
must  provide  matching  funds  in  either 
of  the  following  ways:  (a)  cash 
contributions  from  private  sector 
corporations  or  foimdations  equal  to 
one-third  of  the  total  project  costs;  or  (b) 
a  combination  of  institutional  and  non- 
institutional  cash  or  in-kind 
contributions  equal  to  one-half  of  the 
total  project  costs.  The  Secretary  may 
waive  or  reduce  the  required  matching 
share  for  institutions  that  are  eligible  to 
receive  assistance  under  part  A  or  part 
B  of  title  ID  of  the  HEA,  or  under  title 
V  of  the  HEA. 

Priorities 

Competitive  Priority 

This  competition  focuses  on  projects 
designed  to  meet  the  statutory  priority 
contained  in  section  604(a)(5)  of  the 
HEA  (20  U.S.C.  1124(a)(5)).  That  section 
gives  priority  to  institutions  of  higher 
education  or  combinations  of 
institutions  of  higher  education  that 
either  require  entering  students  to  have 
successfully  completed  at  least  two 
years  of  secondary  school  foreign 
language  instruction  or  require  each 
graduating  student  to  earn  two  years  of 
postsecond^y  credit  in  a  foreign 
language  or  have  demonstrated 
equivalent  competence  in  the  foreign 
langiiage.  It  also  gives  priority  to  two- 
year  degree  granting  institutions  that 
offer  two  years  of  postsecondary  credit 
in  a  foreign  language.  We  award  Ave 
points  to  an  application  that  meets  this 
priority. 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
invitational  priority: 

Applications  from  (1)  institutions  of 
higher  education,  (2)  combinations  of 
institutions  of  higher  education,  (3) 
partnerships  between  nonprofit 
educational  organizations  and 
institutions  of  higher  education,  and  (4) 
pubUc  and  private  non-profit  agencies 
and  organizations,  including 
professional  and  scholarly  associations 


of  higher  education  that  propose 
educational  projects  that  include 
activities  focused  in  the  targeted  world 
areas  of  Central  and  South  Asia,  the 
Middle  East,  Russia,  the  Independent 
States  of  the  former  Soviet  Union,  and 
Africa.  These  projects  should  be 
integrated  into  the  ciuricula  of  the  home 
institutions  or  organizations. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Project  for  Electronic  Submission 
of  this  Application 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Undergraduate  International  Studies 
and  Foreign  Language  Program —  CFDA 
No.  84.016A  is  one  of  the  programs 
included  in  the  pilot  project.  If  you  are 
an  applicant  under  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 


424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  yoiur  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ A  ward  nimiber  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Undergraduate 
International  Studies  and  Foreign 
Language  Program  at:  http://e- 
grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Note:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLICATION  system  will 
be  unavailable  from  October  1  through 
October  5.  It  will  become  available  for  users 
again  on  Monday.  October  7. 

For  Applications  and  further 
Information  Contact:  Christine  Corey, 
Undergraduate  International  Studies 
and  Foreign  Language  Program,  U.S. 
Department  of  Education,  International 
Education  and  Graduate  Programs 
Service,  1990  K  Sti-eet,  NW.,  Suite  600, 
Washington,  DC  20006-8521. 
Telephone:  (202)  502-7629  or  via 
Internet:  christine.corey@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 


in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  vvivw.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1124. 
Dated:  August  26,  2002. 
Sally  L.  StToup, 

Assistant  Secretary,  Office  of  Postsecondary 

Education. 

[FR  Doc.  02-22275  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.1 53A] 

Office  Of  Postsecondary  Education; 
Business  and  International  Education 
Program;  Notice  Inviting  Applications 
for  New  Awards  for  Fiscal  Year  (FY) 
2003 

Purpose  ofProgmm:  The  Business 
and  International  Education  Program 
provides  grants  to  institutions  of  higher 
education  to  enhance  international 
business  education  programs  and  to 
expand  the  capacity  of  the  business 
community  to  engage  in  international 
economic  activities.  For  FY  2003,  we 
encourage  applicants  to  design  projects 
that  focus  on  the  invitational  priority  in 
the  Priority  section  of  this  application 
notice. 

Eligible  Applicants:  Institutions  of 
higher  education  that  enter  into 
agreements  with  trade  associations, 
business  enterprises,  or  trade 
organizations  that  are  engaged  in 
international  economic  activity. 

Applications  Available:  September 
17,  2002. 

Deadline  for  Transnuttal  of 
Applications:  November  4,  2002. 


Deadline  for  Intergovernmental 
Review:  January  3,  2003. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$4,720,000  for  this  program  for  FY  2003. 
The  actual  level  of  fimding,  if  any, 
depends  on  final  congressional  action. 
However,  we  are  inviting  applications  to 
allow  enough  time  to  complete  the  grant 
process,  if  Congress  appropriates  funds 
for  this  program. 

Estimated  Range  of  Awards:  $50,000- 
$95,000. 

Estimated  Average  Size  of  Awards: 
$78,170  per  year. 

Estimated  Number  of  Awards:  28. 

Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  24  months. 

Page  Limit:  The  application  narrative 
is  where  you,  the  applicant,  address  the 
selection  criteria  that  reviewers  use  to 
evaluate  your  application.  You  must 
limit  the  narrative  to  the  equivalent  of 
no  more  than  40  pages,  using  the 
following  standards: 

•  A  "page"  is  8.5"  x  11",  on  one  side 
only,  with  1"  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  tides, 
headings,  footnotes,  quotations, 
references,  and  captions.  However,  you 
may  single  space  all  text  in  charts, 
tables,  figiires  and  graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  than  10  pitch 
(characters  per  inch).  However,  you  may 
use  a  10-point  font  in  charts,  tables, 
figures,  and  graphs. 

The  page  limit  does  not  apply  to  the 
cover  sheet;  the  budget  section, 
including  the  narrative  budget 
justification;  the  assurances  and 
certifications;  or  the  one-page  abstract  or 
the  appendices.  However,  you  must 
include  all  of  the  application  narrative 
in  responding  to  the  selection  criteria. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82. 
85,  86,  97,  98,  and  99;  and  (b)  The 
regulations  for  this  program  in  34  CFR 
parts  655  and  661. 

SUPPLEMENTARY  INFORMATION:  Matching 
requirement:  Under  title  VI,  part  B, 
section  613(d)  of  the  Higher  Education 
Act  of  1965,  as  amended,  a  Business  and 
International  Education  Program  grantee 
must  provide  no  less  than  50  percent  of 
the  total  cost  of  the  project  in  each  fiscal 


year.  Example:  The  institution's  total 
costs  of  the  proposed  project  will  be 
$140,000  per  year.  The  institution  may 
request  a  grant  in  the  amount  of  $70,000 
or  less.  The  institution  must  provide  the 
remaining  $70,000  in  cash  or  in-kind 
contributions. 

Priority 

Invitational  Priority 

We  are  particularly  interested  in 
applications  that  meet  the  following 
priority. 

Applications  from  institutions  of 
higher  education  that  propose 
educational  projects  that  include 
activities  focused  in  the  targeted  world 
areas  of  Central  and  South  Asia,  the 
Middle  East,  Russia,  the  Independent 
States  of  the  former  Soviet  Union,  and 
Africa.  These  projects  should  be 
integrated  into  the  curricula  of  the  home 
institution  or  institutions. 

Under  34  CFR  75.105(c)(1)  we  do  not 
give  an  application  that  meets  the 
invitational  priority  a  competitive  or 
absolute  preference  over  other 
applications. 

Instructions  for  Transmittal  of 
Applications 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  7.'J.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Pro|ect  for  Electronic  Submission 
of  tliis  Application 

In  FY  2003,  the  U.S.  Department  of 
Education  is  continuing  to  expand  its 
pilot  project  of  electronic  submission  of 
applications  to  include  additional 
formula  grant  programs  and  additional 
discretionary  grant  competitions.  The 
Business  and  International  Education 
Program— CFDA  No.  84.153A  is  one  of 
the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  under 
the  Business  and  International 
Education  Program,  you  may  submit 
your  application  to  us  in  either 
electronic  or  paper  format. 

The  pilot  pro)ect  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e-APPLICATION,  formeriy  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
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success  and  solicit  suggestions  for 
improvement. 

It  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  your  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  after 
following  these  steps: 

1.  Print  ED  424  from  the  e- 
APPUCATtON  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ Award  number  (an 
identifying  number  unique  to  yoiu 
application). 

4.  Place  the  PR/ A  ward  number  in  the 
upper  right  hand  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Business  and 
International  Education  Program  at: 
http  ://e-gran  ts.  ed.gov. 

We  have  included  additional 
information  about  the  e- APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Note:  Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close  out 
activities,  the  e-APPLlCATlON  system  will 
he  unavailable  from  October  1  through 
October  5.  It  will  become  available  for  users 
again  on  Monday,  October  7. 

For  Applications  and  further 
Information  Contact:  Tanyelle 
Richardson,  Business  and  International 
Education  Program,  U.S.  Department  of 
Education,  International  Education  and 
Graduate  Programs  Service,  1990  K 
Street,  NW.,  Suite  600,  Washington,  DC 
20006-8521.  Telephone:  (202)  502-7626 
or  via  Internet: 
tanyelle.ricbardson@ed.gov. 

If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 


the  Federal  Information  Relay  Service 
(FIRS) at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  For  Applications  and 
Further  Information  Contact. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
that  person.  However,  the  Department  is 
not  able  to  reproduce  in  an  alternative 
format  the  standard  forms  included  in 
the  application  package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1130a- 
1130b. 

Dated:  August  26,  2002. 
Sally  L.  Stroup, 

Assistant  Secretary.  Office  of  Postsecondary 
Education. 
[FR  Doc.  02-22276  Filed  8-29-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Office  of  Management;  Notice  of 
MemtMfship  of  the  Performance 
Review  Board 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Secretary  annoimces  the 
members  of  the  Performance  Review 
Board  (PRB)  for  the  Department  of 
Education  for  the  Senior  Executive 
Service  (SES)  performance  cycle  that 
ended  June  30.  2002.  Under  5  U.S.C. 
4314(c)(1)  through  (5),  each  agency  is 
required  to  establish  one  or  more  PRBs. 

Composition  and  Duties 

The  PRB  of  the  Department  of 
Education  is  composed  of  career  senior 


executives,  non-career  senior 
executives,  and  Presidential  appointees. 

The  PRB  reviews  and  evaluates  the 
initial  appraisal  of  eiach  senior 
executive's  performance,  along  with  any 
comments  by  that  senior  executive  and 
by  any  higher  level  executive  or 
executives.  The  PRB  makes 
recommendations  to  the  appointing 
authority  relative  to  the  performance  of 
the  senior  executive,  including 
recommendations  on  performance 
awards.  The  Department  of  Education's 
PRB  also  makes  recommendations  on 
SES  pay  level  adjustments  for  career 
senior  executives. 

Membership 

The  Secretary  has  selected  the 
■following  executives  of  the  Department 
of  Education  to  serve  on  the 
Performance  Review  Board  of  the 
Department  of  Education  for  the 
specified  SES  performance  cycle:  Chair: 
William  Leidinger,  Carol  D'Amico, 
Gerald  Reynolds,  James  Manning,  Maria 
Ferrier,  Thomas  Skelly,  Philip  Link, 
Steven  Winnick,  Patricia  Guard,  John 
Higgins,  and  Veronica  Trietsch. 
FOR  FURTHER  INFORMATION  CONTACT: 
Althea  Watson,  Director,  Executive 
Resources  Team,  Hiunan  Resources 
Services,  Office  of  Management,  U.S. 
Department  of  Education,  room  2E124, 
FOB-6.  400  Maryland  Avenue,  SW., 
Washington,  DC  20202-4573. 
Telephone:  (202)  401-2548.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
imder  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
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Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  August  23,  2002. 
Rod  Paige, 

Secretary  of  Education. 
[FR  Doc.  02-22274  Filed  8-29-02;  8:45  am) 
BILUNG  CODE  4O0O-O1-P 


DEPARTMENT  OF  ENERGY 

Office  of  I.OS  Alamos  Site  Operations, 
Nationai  Nuclear  Security 
Administration;  Notice  of  Floodpiain 
involvement  for  the  Proposed  Access 
Control  and  Traffic  Improvements  at 
Los  Alamos  Nationai  Laboratory,  Los 
Alamos,  NM 

AGENCY:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  DOE. 
ACTION:  Notice  of  floodpiain 
involvement. 

SUMMARY:  The  Department  of  Energy 
(DOE),  National  Nuclear  Security 
Administration  (NNSA),  Office  of  Los 
Alamos  Site  Operations  proposes  to 
construct  and  operate  access  control  and 
traffic  improvement  measures  at  Los 
Alamos  National  Laboratory  (LANL) 
that  would  include  construction  and 
demolition  activities  and  soil 
disturbance.  The  proposed  action  would 
include  the  construction  and  operation 
of  four  access  control  stations  vtrithin 
Technical  Areas  (TAs)  3.  36,  61  and  48; 
the  closure  of  four  streets  leading  into 
TA-3  from  West  Jemez  Road;  the 
construction  and  operation  of  two,  short 
by-pass  roads  around  the  core  portion  of 
TA-3;  and  intersection  improvements  at 
two  street  intersections  located  within 
the  core  portion  of  TA-3.  Some  of  the 
action  would  occur  near  canyons  with 
floodplains  and  wetlands;  however, 
canyons  would  be  bridged  over  from 
either  side  of  the  canyons  and  few 
construction-related  activities  would 
take  place  within  the  floodplains  along 
the  canyon  bottoms.  Direct  and  indirect 
effects  to  floodplains  and  wetlands 
nearby  would  be  minimal.  In 
accordance  with  10  CFR  Part  1022,  DOE 
has  prepared  a  floodplain/wetland 
assessment  and  will  perform  this 


proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodpiain. 
DATES:  Comments  are  due  to  the  address 
below  no  later  than  September  16,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to:  Elizabeth  Withers, 
Department  of  Energy,  National  Nuclear 
Security  Administration,  Los  Alamos 
Site  Office,  528  35th  Street,  Los  Alamos. 
NM  87544,  or  submit  them  to  the  Mail 
Room  at  the  above  address  between  the 
hours  of  8  a.m.  and  4:30  p.m.,  Monday 
through  Friday.  Written  comments  may 
also  be  sent  electronically  to: 
ewithers@doeal.gov  or  by  facsimile  to 
(505) 667-9998. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lloyd  Smith,  Department  of  Energy, 
National  Nuclear  Security 
Administration,  Los  Alamos  Site  Office, 
528  35th  Street,  Los  Alamos,  NM  87544. 
Telephone  (505)  667-4325,  facsimile 
(505) 667-9998. 

For  Further  Information  on  General 
DOE  Floodpiain  Enviroimiental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42, 
Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington,  DC  20585-0119. 
Telephone  (202)  586-4600  or  (800)  472- 
2756,  facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  NNSA  is 
proposing  to  improve  its  capability  to 
meet  physical  security  requirements  at 
LANL  by  establishing  a  permanent 
physical  security  framework  at  LANL. 
Additionally,  NNSA  also  is  proposing  to 
improve  its  street  intersections  at  two 
locations  within  LANL  to  facilitate 
traffic  safety.  To  meet  the  needs  of  the 
daily  DOE  and  NNSA  imposed  security 
conditions  at  LANL,  NNSA  is  proposing 
to  construct  and  operate  four  access 
control  stations  and  support  structures 
within  Technical  Areas  (TAs)  3,  36,  61 
and  48;  to  construct  and  operate  two, 
short  by-pass  roads  around  the  core 
portion  of  TA-3;  and  to  close  four 
streets  leading  into  TA-3  from  West 
Jemez  Road  to  vehicle  traffic. 
Additionally,  NNSA  would  also  make 
intersection  improvements  at  two  street 
intersections  located  within  the  core 


portion  of  TA-3;  construct  two 
additional  new  parking  areas  and  two. 
short  access  roads  to  existing  parking 
lots;  and  construct  a  new  Radio  Shop  to 
replace  the  existing  building,  which 
would  have  to  be  demolished  to 
facilitate  the  construction  of  the  new 
roadway  at  the  east  side  of  TA-3. 
Various  additional  structure  would  need 
to  be  removed,  relocated  or  demolished; 
these  would  mostly  be  non-permanent 
buildings,  with  the  exception  of  the 
aforementioned  Radio  Shop  and  the 
high  bay  portion  of  Building  3—40, 
which  would  likely  need  to  be 
demolished  as  well.  Most  of  the 
activities  would  take  place  along  the 
mesa  tops  and  not  within  floodplains; 
no  activities  are  plaimed  to  occur  in 
wetlands.  Best  management  practices 
would  be  installed  to  control  erosion 
and  storm  water  runoff.  Bridges  would 
be  constructed  to  span  over  canyons  and 
floodplains. 

In  accordance  with  DOE  regulations 
for  compliance  with  floodpiain  and 
wetlands  environmental  review 
requirements  (10  CFR  Part  1022),  NNSA 
has  prepared  a  floodplain/wetland 
assessment  for  this  action,  which  is  part 
of  the  NEPA  EA.  The  EA  (containing  the 
floodplain/wetland  assessment)  is 
available  by  contacting  Elizabeth 
Withers  at  the  previously  identified 
addresses,  phone  and  facsimile 
numbers.  The  EA  (containing  the 
floodplain/wetland  assessment)  is  also 
available  for  review  at  the  DOE  Reading 
Room  at  the  Los  Alamos  Outreach 
Center,  1619  Central  Avenue,  Los 
Alamos,  NM  87544;  and  the  DOE 
Reading  Room  at  the  Zimmerman 
Library,  University  of  New  Mexico, 
Albuquerque,  NM  87131.  The  NNSA 
will  publish  a  floodpiain  statement  of 
findings  for  this  project  in  the  Federal 
Register  no  sooner  than  September  16, 
2002. 

Issued  in  Los  Alamos,  NM  on  August  2.3, 
2002. 
Ralph  E.  Erickson. 

Director.  U.S.  Department  of  Energy.  S'ational 
Suclear  Secuhtv  Administration.  Ij3s  Alamos 
Site  Office. 
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[FR  Doc.  02-22184  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  6450-01-C 

DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-28:  Division  of 
Nuciear  Piiysics  Outstanding  Junior 
investigator  Program 

agency:  Department  of  Energy. 
ACTION:  Notice  inviting  grant 
applications. 

summary:  The  Division  of  Nuclear 
Physics  of  the  Office  of  Science  (SC), 
U.S.  Department  of  Energy  (DOE), 
invites  grant  applications  for  support 
under  the  Outstanding  Junior 
Investigator  Program  in  nuclear  physics. 
The  purpose  of  this  program  is  to 
support  the  development  of  individual 
research  programs  of  outstanding 
scientists  early  in  their  careers. 
Applications  should  be  from  tenure- 
track  faculty  who  are  currently  involved 
in  experimental  or  theoretical  nuclear 
physics  research  or  engaged  in  research 
associated  with  the  U.S.  nuclear  data 
program  and  shoidd  be  submitted 
through  a  U.S.  academic  institution. 
DATES:  To  permit  timely  consideration 
of  awards  in  Fiscal  Year  2003,  formal 
applications  submitted  in  response  to 
this  notice  must  be  received  by 
November  6,  2002. 

ADDRESSES:  We  encourage  you  to  submit 
formal  applications  in  response  to  this 
solicitation  electronically  through 
DOE's  Industry  Interactive  Procurement 
System  (IIPS)  at:  http://e-center.doe. 
gov/.  IIPS  provides  for  the  posting  of 
solicitations  and  receipt  of  applications 
in  a  paperless  environment  via  the 
Internet.  Applications  must  be 
submitted  through  UPS  in  PDF  format 
by  an  authorized  institutional  business 
official.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
nPS  Help  Desk  at:  HelpDesk@e- 
center.doe.gov  or  you  may  call  the  help 
desk  at:  (800)  683-0751.  Further 
infonnation  on  the  use  of  IIPS  by  the 
Office  of  Science  is  available  at: 
http://www.sc.doe.gov/production/ 
gmnts/grants.html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  formal 
applications  may  be  sent  to:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64/ 
Germantcfwn  Building,  1000 
Independence  Avenue,  SW., 
Washington,  DC  20585-1290,  ATTN: 
Program  Notice  02-28. 

When  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 


when  hand  carried  by  the  applicant,  the 
following  address  must  be  used:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division,  SC-64, 
19901  Germantown  Road,  Germantown, 
MD  20874-1290,  ATTN:  Program  Notice 
02-28. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Dennis  G.  Kovar,  Director,  Division  of 
Nuclear  Physics,  Office  of  High  Energy 
and  Nuclear  Physics,  SC-23/ 
Germantown  Building,  Office  of 
Science,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
Telephone:  (301)  903-3613.  Fax:  (301) 
903-3833.  E-Mail: 

dennis.kovar@science.doe.gov.  The  full 
text  of  Program  Notice  02-28  is 
available  via  the  World  Wide  Web  using 
the  following  web  address:  http:// 
www.  SC.  doe.gov/production/gran  ts/ 
grants.html. 

SUPPLEMENTARY  INFORMATION:  This  is  the 
fourth  year  of  an  Outstanding  Junior    • 
Investigator  Program  in  Nuclear  Physics. 
A  principal  goal  of  this  program  is  to 
identify  exceptionally  talented  nuclear 
physicists  early  in  their  careers  and  to 
facilitate  the  development  of  their 
research  programs.  The  proposed 
research  is  expected  to  make  an 
important  contribution  to  the  vigor  of 
the  U.S.  Nuclear  Physics  program. 

The  DOE  expects  to  make  several 
awards  in  Fiscal  Year  2003;  five  awards 
were  made  in  Fiscal  Year  2002.  The 
actual  number  of  awards  will  be 
determined  by  the  number  of  excellent 
applications  and  the  total  amount  of 
funds  available  for  this  program.  It  is 
anticipated  that  a  total  of  up  to  $250,000 
will  be  available  in  Fiscal  Year  2003  for 
funding  the  program,  subject  to 
availability  of  appropriated  funds,  and 
that  awards  would  be  for  three  to  live 
year  terms.  At  the  end  of  the  initial 
term,  these  grants  may  be  renewed, 
subject  to  appropriate  external  peer 
review  at  the  time  of  renewal,  as  long  as 
the  recipient's  teniu'e  status  is 
imchanged. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  listed  in  descending  order  of 
importance  as  codified  at  10  CFR  Part 
605.10  (d): 

1 .  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
personnel  and  adequacy  of  proposed 
resources; 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 


Additional  criteria,  which  will  be 
considered:  Future  promise  of  the 
investigator,  and  the  resources  and 
interest  of  the  sponsoring  institution. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluation  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  1 0  CFR  part 
605.  Electronic  access  to  the  latest 
version  of  SC's  Application  Guide  is 
possible  via  the  Internet  at  the  following 
web  site  address:  http:// 
www.sc.doe.gov/production/grants/ 
grants.html.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications. 

The  catalog  of  Federal  Domestii  Assistan(,e 
Number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  ERF.^P  10  CIFR 
part  605. 

Issued  in  Washington,  DC  on  August  21, 
2002. 

John  Rodney  Clark, 

Associate  Directorof  Science  for  Resource 
Management. 

IFR  Doc.  02-22183  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  6450-02-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-41 2-000] 

KO  Transmission  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

August  26,  2002. 

Take  notice  that  on  August  1,  2002, 
KO  Transmission  Company  (KO 
Transmission)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff  Original  Volume 
No.  1  the  following  tariff  sheet, 
proposed  to  be  effective  October  1 . 
2002: 

Fourth  Revised  Sheet  No.  147 

KO  Transmission  that  these  tariff 
sheets  are  being  filed  to  comply  with  the 
Commission's  Order  No.  587-0  issued 
on  May  1,  2002.  in  [Docket  No.  RM96- 
1-020,  99  FERC  61,146  (2002).  In  Order 
No.  587-0,  the  Commission  adopted 
Version  1.5  of  the  standards 
promulgated  by  the  Wholesale  Gas 
Quadrant  of  the  North  American  Energy 
Standards  Board,  formerly  the  Gas 
Industry  Standards  Board  (GISB).  to  be 
effective  October  1.  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
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888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  doamient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-22195  Filed  8-29-02;  8:45  am) 

BUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Declaration  of  intention  and 
Soliciting  Comments,  Protests,  and/or 
Motions  To  Intervene 

August  26,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Declaration  of 
Intention. 

b.  Project  No:  DI02-6-000. 

c.  Date  Filed:  July  23.  2002. 

d.  Applicant:  Richard  Gildersleeve. 

e.  Name  of  Project:  Gildersleeve 
Homestead  Project. 

f.  Location  .'The  project  is  located  on 
Gildersleeve  Creek,  on  Wrangell  Island 
near  Wrangell,  Alaska,  at  T.  64  S..  R.  84 
E.,  Section  20,  Cooper  River  Meridian. 
This  project  will  not  occupy  Federal  or 
Tribal  lands. 

g.  Filed  Pursuant  to:  Section  23(b)(1) 
of  the  Federal  Power  Act.  16  U.S.C.  817 
(b). 


h.  Applicant  Contact:  Richard 
Gildersleeve,  P.O.  Box  735,  Wrangell, 
AK  99925,  telephone  (907)  723-5103. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to 
HeiU7  Ecton  (202)  502-8768,  or  e-mail 
address:  henry.ecton@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  September  27,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington.  DC  20426. 
Comments,  protests,  and/or 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings.  Please  include  the 
docket  number  (DI02-6-000)  on  any 
comments  or  motions  filed. 

The  Conunission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Conunission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  docmnent 
on  that  resource  agency. 

k.  Description  of  Project  The 
proposed  Gildersleeve  Homestead 
Project,  a  run-of-river  development,  will 
consist  of:  (1)  A  600-foot-long,  6-inch- 
diameter  pvc  pipe;  (2)  a  580-watt 
generator,  located  in  a  6-foot  by  6-foot 
powerhouse;  (3)  a  300-foot-long 
undergroimd  transmission  line,  leading 
from  the  generator  to  a  24-volt  DC 
battery  bank;  and  (4)  appurtenant 
facilities.  It  will  not  be  connected  to  an 
interstate  grid.  All  power  produced  will 
be  used  on  site. 

When  a  Declaration  of  Intention  is 
filed  with  the  Federal  Energy  Regulatory 
Commission,  the  Federal  Power  Act 
(FPA),  16  U.S.C.  817(1),  requires  the 
Commission  to  investigate  and 
determine  whether  or  not  the  project  is 
required  to  be  licensed.  Pursuant  to 
section  23(b)(1)  of  the  FPA,  a  non- 
federal hydroelectric  project  must 
(unless  it  has  a  still- valid  pre-1920 
federal  permit)  be  licensed  if  it  is 
located  on  a  navigable  water  of  the 
United  States;  occupies  lands  of  the 
United  States;  utilizes  surplus  water  or 
water  power  from  a  govenunent  dam;  or 
is  located  on  a  body  of  water  over  which 
Congress  has  Commerce  Clause 
jurisdiction,  project  construction 
occiured  on  or  after  August  26, 1935, 
and  the  project  affects  the  interests  of 


interstate  or  foreign  commerce.  The 
purpose  of  this  notice  is  to  gather 
information  to  determine  whether  the 
existing  project  meets  any  or  all  of  the 
above  criteria,  as  required  by  the  FPA. 

1.  Locations  of  the  Application:  A 
copy  of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
or  may  be  viewed  on  the  Conmiission's 
website  at  http://www.ferc.gov  using  the 
"FERRIS"  link.  Enter  the  docket  number 
excluding  the  last  three  digits  in  the 
docket  number  field  to  access  the 
docimient.  For  assistance,  call  (202) 
502-8222  or  for  TTY,  (202)  208-1659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  and/or 
Motions  to  Intervene — ^Anyone  may 
submit  comments,  a  protest,  and/or  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  Rules  of  Practice 
and  Procedure,  18  CFR  385.210, 
385.211.  385.214.  In  determining  the 
appropriate  action  to  take,  the 
Commission  will  consider  all  protests  or 
other  comments  filed,  but  only  those 
who  file  a  motion  to  intervene  in 
accordance  with  the  Commission's 
Rules  may  become  a  party  to  the 
proceeding.  Any  comments,  protests, 
and/or  motions  to  intervene  must  be 
received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Dociunents: — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "PROTEST",  AND/OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Docket  Niunber  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant" 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
If  an  agency  does  not  file  comments 
within  the  time  s(>ecified  for  filing 
comments,  it  will  be  presiuned  to  have 
no  comments.  One  copy  of  an  agency's 
comments  must  also  be  sent  to  the 
Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22194  Filed  8-29-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7270-11 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request;  NSPS  for 
Calciners  and  Dryers  at  Minerals 
Industries 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Calciners.  and  Dryers 
in  Mineral  Industries  (40  CFR  part  60. 
subpart  UUU),  OMB  Control  Number 
2060-0251,  expiration  date  August  31, 
2002.  The  ICR  describes  the  nature  of 
the  information  collection  and  its 
expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 
DATES:  Comments  must  be  submitted  on 
or  before  September  30,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0746.05  and  OMB  Control 
No.  2060-0251,  to  the  following 
addresses:  Susan  Auby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington.  DC  20406- 
0001;  and  the  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
email  at  auby.susan@epa.gov,  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
Number  0746.05.  For  technical 
questions  about  the  ICR,  contact  Gregory 
Fried,  Air,  Hazardous  Waste  and  Toxics 
Branch.  EPA,  by  phone  (202)  564-7016. 
or  by  email  at  fried.ffregory@epa.gov. 
SUPPLEMENTARY  INFORMATX)N: 

Title:  NSPS  for  Calciners  and  Dryers   - 
in  Mineral  Industries  (40  CFR  part  60, 
subpart  UUU);  OMB  Control  Number 
2060-0251;  EPA  ICR  Number  0746.05; 
expiration  date  August  31,  2002. 

Abstract:  The  New  Sotirce 
Performance  Standard  (NSPS)  for 
Calciners  and  Dryers  in  Mineral  apply 
to  new,  modified  and  reconstructed 
calciners  and  dryers  at  mineral 


processing  plants  that  process  or 
produce  any  of  the  following  minerals 
and  their  concentrates  or  any  mixture  of 
which  the  majority  is  any  of  the 
following  minerals  or  a  combination  of 
these  minerals:  Alumina,  ball  clay. 
bentonite,  diatomite,  feldspar,  fire  clay, 
fuller's  earth,  gypsiun,  industrial  sand, 
kaolin,  lightweight  aggregate, 
magnesiiun  compounds,  perlite,  roofing 
granules,  talc,  titanium  dioxide,  and 
vermiculite.  Particulate  matter  is  the 
pollutant  regulated  under  this  subpart. 

There  are  several  exceptions  to 
applicability  to  this  standard.  Feed  and 
product  conveyors  are  not  considered 
part  of  the  affected  facility.  Facilities 
subject  to  NSPS  subpart  LL,  Metallic 
Mineral  Processing  Plants  are  not 
subject  to  this  standard.  There  are 
additional  processes  and  process  units 
at  mineral  processing  plants  listed  at  40 
CFR  60.730(b)  which  are  not  subject  to 
the  provisions  of  this  subpart. 

Owners  or  operators  of  the  affected 
facilities  subject  to  this  standard  must 
make  one-time-only  reports  including 
notification  of  startup,  scheduling  and 
results  of  the  initial  performance  test, 
notification  of  any  physical  or 
operational  change  to  an  existing  facility 
which  may  increase  the  regulated 
pollutant  emission  rate,  and  notification 
of  the  demonstration  of  the  continuous 
monitoring  system  (CMS).  Owners  or 
operators  are  also  required  to  maintain 
records  of  the  occurrence  and  duration 
of  any  startup,  shut  down,  or 
malfunction  in  the  operation  of  an 
affected  facility,  or  any  period  during 
which  the  monitoring  system  is 
inoperative.  Performance  tests  are 
needed  as  these  are  the  Agency's 
records  of  a  source's  initial  capability  to 
comply  with  emissions  standards  and 
note  the  operating  conditions  under 
which  compliance  was  achieved.  These 
notifications,  reports  and  records  are 
required,  in  general,  of  all  sources 
subject  to  NSPS. 

The  monitoring  requirements  for  this 
NSPS  are  outlined  in  40  CFR  60.734. 
They  are  dependant  on  the  types  of 
dryers  or  calciners  used  at  the  facility. 
Specific  calciners  and  dryers  are 
required  to  install,  calibrate,  maintain, 
and  operate  a  continuous  monitoring 
system.  Semiannual  reports  of  excess 
emissions  are  required. 

This  information  is  being  collected  to 
assure  compliance  with  40  CFR  part  60, 
subpart  UUU.  Any  owner  or  operator 
subject  to  the  provisions  of  this  part  will 
maintain  a  file  of  these  measurements, 
and  retain  the  file  for  at  least  two  years 
following  the  date  of  such 
measurements,  as  specified  in  40  CFR 
60.735.  All  reports  are  sent  to  the 
delegated  State  or  local  authority.  In  the 


event  that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  Office. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to.  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  document 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29.  2001.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  record  keeping  burden  for 
this  collection  of  information  is 
estimated  to  average  19  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to:  generate,  maintain,  retain, 
disclose,  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information:  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Calcaneus  and  dryers  at  mineral 
processing  plants. 

Estimated  Number  of  Responses:  165. 

Frequency  of  Response:  Initial  and 
semiannual. 

Estimated  Total  Annual  Hour  Burden: 
6,506  hours. 

Estimated  Total  Annualized  Capital 
and  06-M Burden:  $115,250. 

Send  comments  on  the  Agencys  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection 
techniques  to  the  following  addresses. 
Please  refer  to  EPA  ICR  Number  0746.05 
and  OMB  Control  Number  206O-0251  in 
any  correspondence. 

Dated:  August  21,  2002. 
Oscar  Morales, 

Director.  Collection  Strategies  Division 
(FR  Doc.  02-22231  Filed  8-29-02:  8:4.5  ami 
BILLING  CODE  6S60-S»-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-72G9-8]  I 

Agency  Information  Collection 
AeUvltias:  Submission  for  0MB 
Review;  Comment  Request;  NESHAP 
for  the  Portland  Cement  Manufacturing 
Industry 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Title:  NESHAP  for  the 
Portland  Cement  Manufacturing 
hidustry,  OMB  Control  Number  2060- 
0416,  expiration  date  August  31,  2002. 
The  ICR  describes  the  nature  of  the 
information  collection  and  its  expected 
burden  and  cost;  where  appropriate,  it 
includes  the  actual  data  collection 
instrument. 

DATES:  Comments  must  be  submitted  on 
or  before  September  30,  2002. 
ADDRESSES:  Send  conunents,  referencing 
EPA  ICR  Number  1801.03  and  OMB 
Control  Niunber  2060-0416,  to  the 
following  addresses:  Susan  Auby, 
United  States  Environmental  Protection 
Agency,  Collection  Strategies  Division 
(Mail  Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  the  Office  of  Information 
and  Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR,  contact  Susan  Auby 
at  EPA  by  phone  at:  (202)  566-1672,  by 
E-Mail  to:  auby.susan®epa.gov,  or 
download  off  the  Internet  at:  http:// 
www.epd.gov/icr,  and  refer  to  EPA  ICR 
Number  1801.03.  For  technical" 
questions  about  the  ICR,  contact  Gregory 
Fried  of  the  Air,  Hazardous  Waste  and 
Toxics  Branch  at:  (202)  564-7016,  or  by 
E-Mail  to:  fried.gregory@epa.gov. 

SUPPt.EMENTARY  INFORMATION: 

Title:  NESHAP  for  the  Portland 
Cement  Manufacturing  Industry,  OMB 
Control  Number  2060-0416,  EPA  ICR 
Number  1801.03,  expiration  date  August 
31,  2002.  This  is  a  request  for  extension 
of  a  currently  approved  collection. 

Abstract:  The  Agency  has  determined 
that  hazardous  air  pollutants  (HAPs) 
released  from  pordand  cement 


manufactiuing  facilities  can  cause 
reversible  or  irreversible  health  effects 
including  carcinogenic,  respiratory, 
nervous  system,  developmental, 
reproductive,  and/or  dermal  health 
effects. 

Respondents  are  owners  or  operators 
of  Portland  cement  manufacturing 
plants.  The  rule  applies  to  each  new, 
existing  or  reconstructed  kiln,  in-line 
kiln/raw  mill  and  greenfield  raw 
material  dryer  at  these  facilities,  except 
for  kilns  and  in-line  kiln/raw  mills  that 
bum  hazardous  waste.  In  addition,  the 
rule  applies  to  each  new,  existing  or 
reconstructed  clinker  cooler;  raw  mill; 
finish  mill;  raw  material,  clinker  or 
finished  product  storage  bin;  conveying 
system  transfer  point;  bagging  system 
and  bulk  loading  and  imloading  system 
at  facilities  which  are  major  sources; 
and  to  each  existing,  reconstructed  or 
new  brownfield  raw  material  dryer  at 
facilities  which  are  major  sources. 

Respondents  shall  submit 
notifications  (where  applicable)  and 
reports  of  initial  and  repeat  performance 
test  results.  Plants  must  develop  and 
implement  a  startup,  shutdown,  and 
malfunction  plan  and  submit 
semiannual  reports  of  any  event  where 
the  plan  was  not  followed.  Plants  must 
develop  and  implement  an  operations 
and  maintenance  plan  and  conduct  and 
report  the  results  of  an  aimual 
combustion  system  inspection. 
Semiannual  reports  for  periods  of 
operation  diuing  which  the  monitoring 
parameters  are  exceeded  (or  reports 
certifying  that  no  exceedances  have 
occurred)  also  are  required. 

General  requirements  applicable  to  all 
NESHAP  require  records  of  applicability 
determinations;  test  results; 
exceedances;  periods  of  startups, 
shutdowns,  or  malfunctions;  monitoring 
records;  and  all  other  information 
needed  to  determine  compliance  with 
the  applicable  standard.  Records  and 
reports  must  be  retained  for  a  total  of  5 
years  (2  years  at  the  site;  the  remaining 
3  years  of  records  may  be  retained  off 
site).  The  files  may  be  maintained  on 
microfilm,  on  computer  or  floppy  disks, 
on  magnetic  tape  disks,  or  on 
microfiche. 

Subpart  LLL  requires  respondents  to 
install  (where  feasible)  continuous 
opacity  monitors  and  temperatiue 
monitoring  systems  on  kilns  and  in-line 
kiln  raw  mills,  and  total  hydrocarbon 
continuous  emission  monitors  (THC 
CEMs)  on  new  greenfield  kilns,  in-line 
kiln/raw  mills  and  raw  material  dryers. 
Owners  and  operators  are  also  subject  to 
a  deferred  requirement  to  install 
particulate  matter  (PM)  CEMS. 
Respondents  are  also  required  to 
maintain  records  of  specific  information 


needed  to  determine  that  the  standards 
are  being  achieved  and  maintained. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  currenUy  valid  OMB 
control  nimiber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
The  Federal  Register  dociunent 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29,  2001.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  239  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Portland  cement  manufactiu'ing 
facilities. 

Estimated  Number  of  Respondents: 
107. 

Frequency  of  Response:  Semi- 
annually and  on  occasion. 

Estimated  Total  Annual  Hour  Burden: 
53,181. 

Estimated  Total  Annualized  Capital, 
0&-M  Cost  Burden:  $685,000. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  acciuacy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
the  use  of  automated  collection . 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  Number  1801.03 
and  OMB  Control  Niunber  2060-0416  in 
any  correspondence. 

Dated:  August  21,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
(PR  Doc.  02-22232  Filed  8-29-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0002;  FRL-7269-8] 

Agency  Information  Collection 
ActivKlee;  Submieslon  of  EPA  ICR  No. 
1031.07  (OMB  No.  2070-0017)  to  OMB 
for  Review  and  Approval;  Comment 
Requeet 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  Recordkeeping  and  Reporting 
Requirements  for  Allegations  of 
Significant  Adverse  Reactions  to  Human 
Health  or  the  Environment  (TSCA 
Section  8(c))  (EPA  ICR  No.  1031.07; 
OMB  Control  No.  2070-0017).  The  ICR, 
which  is  abstracted  below,  describes  the 
natiuie  of  the  information  collection  and 
its  estimated  cost  and  biuden.  On  April 
16,  2002  (67  FR  18604),  with  a 
correction  on  May  15,  2002  (67  FR 
34705),  EPA  sought  conunents  on  this 
ICR  pursuant  to  5  CFR  1320.8(d).  EPA 
has  addressed  the  single  comment  it 
received. 

DATES:  Additional  comments  may  be 
submitted  on  or  before  September  30, 
2002. 

ADDRESSES:  Follow  the  detailed 
instructions  in  the  SUPPLEMENTARY 
INFORMATION  section. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Barbara  Cunningham,  Acting  Director, 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics,  Environmental  Protection 
Agency,  Mailcode:  7408, 1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  202-554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

EPA  has  submitted  the  following  ICR 
to  OMB  for  review  and  approval 
according  to  the  procedures  prescribed 
in  5  CFR  1320.12.  EPA  has  established 
a  public  docket  for  this  ICR  under* 
Docket  ID  No.  OPPT-2002-0002,  which 
is  available  for  public  viewing  at  the 
TSCA  Non-confidential  Information 
Center  (NQC),  North  East  Rm.  B-607, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC,  from  12  noon  to  4 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays  (202-260-7099)  until 
August  14,  and  afterwards  at  the  OPPT 


Docket  in  the  EPA  Docket  Center,  EPA 
West  Building  Basement  Room  B102, 
1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  Center  is  open 
from  8  a.m.  to  4:30  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  An  electronic  version  of  the 
public  docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets  (EDOCKET)  at 
http://www.epa.gov/edocket.  Use 
EDOCKET  to  submit  or  view  public 
comments,  access  the  index  listing  of 
the  contents  of  the  public  docket,  and  to 
access  those  dociunents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  docket  ID  number 
identified  above. 

Any  comments  related  to  this  ICR 
should  be  submitted  to  EPA  and  OMB 
within  30  days  of  this  notice,  and 
according  to  the  following  detailed 
instructions: 

(1)  Submit  your  comments  to  EPA 
online  using  EDOCKET  (our  preferred 
method),  by  e-mail  to 
oppt.ncic@epa.gov,  or  by  mail  to: 
Document  Control  Office  (DCO),  Office 
of  Pollution  Prevention  and  Toxics 
(OPPT),  Environmental  Protection 
Agency,  Mailcode:  7407M,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460,  Attention  Docket  ID  No. 
OPPT-2002-0002,  and 

(2)  Mail  a  copy  of  your  comments  to 
OMB  at:  Office  of  Information  and 
RegiUatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Sti^et,  NW..  Washington,  DC 
20503. 

EPA's  policy  is  that  public  comments, 
whether  submitted  electronically  or  in 
paper,  will  be  made  available  for  public 
viewing  in  EDOCKET  as  EPA  receives 
them  and  without  change,  unless  the 
comment  contains  copyrighted  material, 
CBI,  or  other  information  whose  public 
disclosure  is  restricted  by  statute.  When 
EPA  identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EDOCKET.  The  entire  printed  comment, 
including  the  copyrighted  material,  will 
be  available  in  the  public  docket. 
Although  identified  as  an  item  in  the 
official  docket,  information  claimed  as 
CBI,  or  whose  disclosure  is  otherwise 
restricted  by  statute,  is  not  included  in 
the  official  public  docket,  and  will  not 
be  available  for  public  viewing  in 
EDOCKET. 

Title:  Recordkeeping  and  Reporting 
Requirements  for  Allegations  of 
Significant  Adverse  Reactions  to  Human 
Health  or  the  Environment  (EPA  ICR 
No.  1031.07;  OMB  Control  No.  2070- 


0017).  This  is  a  request  to  renew  an 
existing  approved  collection  that  is 
scheduled  to  expire  on  August  31,  2002. 
Under  the  PRA  regulations,  the  Agency 
may  continue  to  conduct  or  sponsor  the 
collection  of  information  while  this 
submission  is  pending  at  OMB. 

Abstract:  TSCA  section  8(c)  requires 
companies  that  manufacture,  process,  or 
distribute  chemicals  to  maintain  records 
of  significant  adverse  reactions  to  health 
or  the  environment  alleged  to  have  been 
caused  by  such  chemicals.  Since  section 
8(c)  includes  no  automatic  reporting 
provision,  EPA  can  obtain  and  use  the 
information  contained  in  company  files 
only  by  inspecting  those  files  or 
requiring  reporting  of  records  that  relate 
to  specific  substances  of  concern. 
Therefore,  under  certain  conditions,  and 
using  the  provisions  found  in  40  CFR 
part  717,  EPA  may  require  companies  to 
report  such  allegations  to  the  Agency. 

EPA  uses  sucn  information  on  a  case- 
specific  basis  to  corroborate  suspected 
adverse  health  or  environmental  effects 
of  chemicals  already  under  review  by 
EPA.  The  information  is  also  useful  to 
identify  trends  of  adverse  effects  across 
the  industry  that  may  not  be  apparent  to 
any  one  chemical  company. 

Responses  to  the  collection  of 
information  are  mandatory  (see  40  CFR 
part  717).  Respondents  may  claim  all  or 
part  of  a  notice  confidentiaJ.  EPA  will 
disclose  information  that  is  covered  by 
a  claim  of  confidentiality  only  to  the 
extent  permitted  by,  and  in  accordance 
with,  the  procedures  in  TSCA  section  14 
and  40  CFR  part  2. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 
and  are  identified  on  the  form  and/or 
instrument,  if  applicable. 

Burden  Statement:  The  annual  public 
reporting  burden  for  this  collection  of 
information  is  estimated  to  range 
between  0.25  hours  and  8.0  hours  per 
response,  depending  upon  the  category 
of  respondent.  Burden  means  the  total 
time,  effort  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
This  includes  the  time  needed  to  review 
instructions:  develop,  acquire,  install 
and  utilize  technology  and  systems  for 
the  purposes  of  collecting,  validating 
and  verifying  information,  processing 
and  maintaining  information,  and 
disclosing  and  providing  information; 
adjust  the  existing  ways  to  comply  with 
any  previously  applicable  instructions 
and  requirements;  train  personnel  to  be 
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able  to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities: 
Manufacturers,  processors,  importers,  or 
distributers  in  commerce  of  chemical 
substances  or  mixtures. 

Frequency  of  Collection:  On  occasion. 

Estimated  No.  of  Respondents:  7,397. 

Estimated  Total  Annual  Burden  on 
Respondents:  29,939  hours. 

Estimated  Total  Annual  Costs: 
$2,613,486. 

Changes  in  Burden  Estimates:  There 
is  a  decrease  of  340  hoiu-s  in  the  total 
estimated  burden  compared  with  that 
identified  in  the  information  collection 
request  most  recently  approved  by 
0MB.  This  decrease  reflects  minor 
downward  re-estimates  in  the  number  of 
small  and  large  businesses  and  the 
average  number  of  employees  at  those 
businesses  (adjustment).  The  decrease 
in  the  estimates  of  number  of  employees 
in  turn  decreases  the  number  of 
estimated  allegations.  Because 
allegations  trigger  response  by  industry, 
this  results  in  a  decrease  in  the 
estimated  burden  hours  and  costs. 

Dated:  August  21.  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-22233  Filed  8-29-02;  8:45  am] 

HLUNG  COW  laao-so-p 


ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[FRL-7270-21 

Agancy  Infomurtion  CollectkNi 
ActivHiM:  Submission  for  0MB 
Review;  Comment  Request;  NSPS  for 
Iron  and  Steel  Plants:  Basic  Oxygen 
Process  Furnaces 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Iron  and  Steel 
Plants:  Basic  Oxygen  Process  Furnaces 
(40  CFR  part  60,  subparts  N  and  Na); 
OMB  Control  Number  2060-0029;  EPA 
ICR  Number  1069.07;  expiration  date 
September  30,  2002.  The  ICR  describes 
the  nature  of  the  information  collection 
and  its  expected  burden  and  cost;  where 
appropriate,  it  includes  the  actual  data 
collection  instnmient. 


DATES:  Comments  must  be  submitted  on 
or  before  September  30,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  Number  1069.07  and  OMB 
Control  Number  2060-0029  to  the 
following  addresses:  Susan  Abby,  U.S. 
Environmental  Protection  Agency, 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street,  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

a  copy  of  the  ICR,  contact  Susan  Abby 
at  EPA  by  phone  at:  (202)  566-1672;  by 
E-mail  at  auby.susan@epa.gov,  or 
download  off  the  Internet  at:  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR. 
For  technical  questions  about  the  ICR, 
contact  Maria  Malave  in  the  Office  of 
Compliance  at:  (202)  564-7027,  or  via  E- 
mail  at  malave.maria@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  for  Iron  and  Steel  Plants: 
Basic  Oxygen  Process  Furnaces  (40  CFR 
part  60,  subparts  N  and  Na);  OMB 
Control  Number  2060-0029;  EPA  ICR 
Number  1069.07;  expiring  September 
30.  2002.  This  is  a  request  for  extension 
of  a  ciurently  approved  collection. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 
Primary  Emissions  from  Basic  Oxygen  . 
Process  Furnaces  (BOPF)  (40  CFR  part 
60,  subpart  N)  were  proposed  on  June 
11, 1973,  and  promiUgated  on  March  8, 
1974.  On  January  20, 1983,  amendments 
to  the  Standards  of  Performance  for 
Primary  Emissions  from  Basic  Oxygen 
Process  Furnaces,  merged  with 
Standards  of  Performance  for  Secondary 
Emissions  from  Basic  Oxygen  Process 
Steebnaking  Facihties  (40  CFR  part  60, 
subpart  Na).  Subpart  Na  is  applicable  to 
any  top-blown  BOPF,  hot  metal  transfer 
station  or  skinuning  station  for  which 
construction,  reconstruction,  or 
modification  commenced  after  January 
20, 1983. 

Owners  and  operators  of  affected 
sources  are  subject  to  the  monitoring, 
recordkeeping  and  reporting 
requirements  of  40  CFR  part  60,  subpart 
A,  the  General  Provisions,  unless 
specified  otherwise  in  the  regulation. 
(Dwners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occiurence  and  diutttion  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 


requirements  specific  to  BOPF  shops 
subject  to  NSPS  subparts  N  and  Na 
provide  information  on  the  operation  of 
the  emissions  control  device  and 
compliance  with  the  mass  and  visible 
emission  standards.  Semiannual  reports 
of  measurements  that  average  10  percent 
below  the  average  measurements 
obtained  during  the  most  recent 
performance  tests  are  required.  These 
notifications,  reports,  and  records  are 
essential  in  determining  compliance; 
and  are  required,  in  general,  of  all 
soiurces  subject  to  NSPS. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  docimient 
required  under  5  CFR  1320.8(d), 
soliciting  comments  on  this  collection 
of  information  was  published  on 
October  29,  2001.  No  comments  were 
received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  101  hours  per 
response.  Biirden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acqmre,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoimel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respondents/Affected  Entities:  Basic 
oxygen  process  furnace  shops  at  iron 
and  steel  plants/furnaces,  skimming 
stations  and/or  hot  metal  transfer 
stations. 

Estimated  Annual  Number  of 
Respondents:  4. 

Frequency  of  Response:  On  occasion 
and  semiannual. 

Estimated  Total  Annual  Hour  Burden: 
1,012  hoiirs. 

Estimated  Total  Annualized  Capital 
and  O&M  Cost  Burden:  $25,794. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent  burden,  including  through 
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the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  OMB  Control  Nimiber 
2060-0029  and  EPA  ICR  Number 
1069.07  in  any  correspondence. 

Dated:  August  21,  2002. 
Oscar  Morales, 

Director,  Collection  Strategies  Division. 
[FR  Doc.  02-22234  Filed  8-29-02;  8:45  am) 
BILUNG  CODE  65ei>rSIM> 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6632-7] 

Environmental  Impact  Statementa  and 
Regulatlona;  Availability  of  EPA 
Commenta 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

ERP  No.  D-AFS-L65403-WA  Rating 
LO,  Quartzite  Watershed  Management 
Project,  Watershed  Management 
Activities  including  Vegetation 
Management,  Riparian/WeUand 
Management  and  Road  Management, 
Colville  National  Forest,  Thomason 
Sherwood-Cottonwood  Creek,  Three 
Rivers  Ranger  District,  Stevens  County, 
WA. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  proposal. 

ERP  No.  D-COE-DOl  001-WV  Rating 
3,  Spruce  Mine  No.l  Surface  Mine 
Project,  Extraction  (i.e.,  Maximiun 
Mineral  Recovery  Based  on  Economic 
Considerations  and  Landowner 
Conmiitments)  of  High  Quality  Coal 
Reserves,  Blair,  Logan  County,  WV. 

Smnmary:  EPA  raised  issues 
regarding  die  nature  and  extent  of 
adverse  impacts  to  high  quality  streams 
and  inadequate  information  provided  on 
downstream  biological  resources  and 
water  quality.  Issues  regarding  the  in- 
depth,  examination  of  only  one 
alternative  and  a  recognized  need  to 
develop  a  more  detailed  mitigation  plan 
were  also  expressed. 

ERP  No.  D-COE-G32055-TX  Rating 
LO,  Corpus  Christi  Ship  Channel 
Improvements  Project  to  Provide 
Navigation  Safety  and  Efficiency  of  the 


Deep  Draft  Navigation  System,  Corpus 
Christi  and  Nueces  Bay,  Nueces  and  San 
Patricio  Counties,  TX. 

Simimary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  D-COE-G39036-TX  Rating 
EC2,  North  Padre  Island  Storm  Damage 
Reduction  and  Environmental 
Restoration  Project,  Construction  of  a 
Chaimel  between  the  Laquna  Madre  and 
the  Gulf  of  Mexico  across  North  Padre 
Island  referred  to  as  Packery  Channel 
Project,  Nueces  County,  IL. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  or  clarification 
regarding  project  purpose  and  need, 
direct  and  secondary  impacts  of 
increased  boater  recreation  and 
increased  economic  development,  and 
overall  project  economic  cost-benefit 
flu&lvsis 

ERP  No.  D-NRS-G36154-OK  Rating 
EC2,  Rehabilitation  of  Aging  Flood 
Control  Dams  in  Oklahoma, 
Authorization  and  Funding,  OK. 

Summary:  EPA  expressed 
environmental  concerns  and  requested 
additional  information  regarding 
impacts  to  cultural  resources,  water 
quality,  wetlands  and  fish  and  wildlife 
habitat. 

ERP  No.  DA-COE-A361 64-OK  Rating 
LO,  Wister  Lake  and  Poteau  River, 
Operation  and  Maintenance  Program  for 
the  Present  Conservation  Pool  Level  of 
478.0  feet  and  to  Provide  Mitigation 
Measures,  LeFlore  County,  OK  and  Scott 
County,  AR. 

Slunmary:  EPA  has  no  objections  to 
the  selection  of  the  preferred  alternative. 

ERP  No.  DS-COE-E67003-FL  Rating 
EC2,  PCS  Phosphate— White  Springs 
Mine  Continuation  Mining  Operations, 
Proposal  to  Discharge  Dredged/Fill 
Material  into  1,858  Acres  of 
Jurisdictional  WeUands,- Applications  of 
"Life  of  Mine"  Permit,  Hamilton 
County,  FL. 

Summary:  EPA  expressed 
environmental  concerns  that  fine  sands 
and  clays  dislodged  during  the  mining 
process  or  introduced  from  clay  setting 
areas  and  restoration  activities  might 
clog  interstitial  spaces  of  the  soils  and 
reduce  conductivity  of  the  underlying 
aquifers  that  feed  tributary  creeks.  EPA 
requested  timely  consultations  with 
FWS  on  protected  species,  a  long  term 
ground  water  monitoring  program  to 
document  groimd  water  conductivity, 
cumulative  impacts  on  Suwanneee 
River  flows,  and  more  discussion  of 
phosphate  mining  on  subsurface  aquifer 
storage. 

Final  EISs 

ERP  No.  F-AFS-L65383-ID  Hidden 
Cedar  Project,  Road  Construction  and 


Watershed  Restoration,  Idaho 
Panhandle  National  Forest,  St.  Joe 
Ranger  District,  Benewah,  Shoshone, 
Clearwater  and  Latah  Counties.  ID. 

Summary:  The  final  EIS  adequately 
discloses  the  impacts  and  satisfactorily 
responds  to  most  of  EPA's  comments  on 
the  draft  EIS.  Therefore,  EPA  has  no 
objection  to  the  action  as  proposed. 

ERP  No.  F-NOA-F39039-IN  Indiana 
Lake  Michigan  Coastal  Program 
Document,  Federal  Approval  and 
Implementation,  Coastal  Zone 
Management,  Lake,  Porter  and  LaPorte 
Counties,  IN. 

Slunmary:  EPA  had  no  objection  to 
the  action  as  proposed. 

ERP  No.  F-NOA-K91009-00  Coral 
Reef  Ecosystems  of  the  Western  Pacific 
Region,  Fishery  Management  Plan 
including  Amendments  to  Four  Existing 
(FMPs),  Amendment  7  Bottomfish  and 
Seamount  Groundfish  Fisheries, 
Amendment  11  Crustaceans  Fisheries, 
Amendment  5  Precious  Corals  Fisheries 
and  Amendment  10  Pelagics  Fisheries, 
HI,  GU  and  AS. 

Summary:  While  the  FEIS  provided 
substantially  more  information 
regarding  the  potential  conflicts  with 
the  Ecosystem  Reserve  and  Refuges, 
EPA  has  environmental  concern  that  the 
document  still  lacks  information  on  the 
current  management  of  coral  reef 
ecosystem  resoiu-ces  in  the  western 
Pacific  region,  and  how  conflicts  among 
federal  agencies  regarding  these 
resources  will  be  resolved.  EPA 
requested  that  a  supplemental 
information  document  which  clarifies 
these  issues  be  prepared. 

ERP  No.  F-RUS-L08056-AK  Southern 
Intertie  Project,  Construction  and 
Operation  of  a  new  138kV  Transmission 
Line  between  the  Kenai  Peninsula  and 
Anchorage.  Right-of-Way  Grant,  Special- 
Use-Permit  and  U.S.  Army  COE  Section 
10  and  404  Permit  Issuance,  Kenai 
Peninsula  to  Anchorage,  AK. 

Simunary:  While  EPA  has  no 
objections  to  the  action  as  proposed. 
EPA  did  recommended  site-specific 
surveys  of  bird  movements  prior  to  final 
design  and  construction  of  the  project  to 
ensure  appropriate  mitigation  measures 
(if  needed)  are  identified. 

Dated:  August  27,  2002. 
Joseph  C.  Montgomery. 
Director,  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

(FR  Doc.  02-22238  Filed  8-29-02:  8:45  am) 
BILUNG  CODE  6S60-S0-P 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6632-5] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  http://www.epa.gov/ 

complianc/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  August  19,  2002  Through  August 
23, 2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  220354,  Draft  EIS.  NOA. 
Northeast  Skate  Complex  Fishery 
Management  Plan,  To  Implement 
Management  Measures,  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  New  England 
Fishery  Management  Coimcil, 
Comment  Period  Ends:  October  15, 
2002,  Contact:  Patricia  Kurkul  (202) 
482-5181. 

EIS  No.  220355.  Draft  EIS.  NOA. 
Adantic  Surfclam  and  Ocean  Quahog 
Fishery  Management  Plan  (FMP) 
Amendment  13,  Implementation  U.S. 
Exclusive  Economic  Zone,  Along  the 
Atlantic  Seaboard  from  Maine 
through  North  Carolina,  Comment 
Period  Ends:  October  15,  2002, 
Contact:  Patricia  A.  Kurkul  (978)  281- 
9210. 

£■75  No.  220356,  Final  EIS.  FRC.  CT,  NY, 
Islander  East  Pipeline  Project, 
Interstate  Natural  Gas  Pipeline 
Facilities  Construction  and  Operation 
to  provide  285,000  dekatherms  per 
day  (Dth/d)  of  Natural  Gas  to  Energy 
Markets  in  Connecticut,  Long  Island 
and  New  York  City,  New  Haven,  CT 
and  Suffolk  County,  NY,  Wait  Period 
Ends:  September  30.  2002,  Contact: 
Margalie  R.  Salas  (202)  208-2156. 

EIS  No.  220357.  Draft  EIS.  FRC.  CT.  NY. 
Eastern  Long  Island  Extension  Project, 
Construction  and  Operation  of  a 
175.000  dekatherms  per  day  (Dth/d) 
of  Natiu^  Gas  to  Energy  Markets  in 
Long  Island,  New  York,  Docket  No. 
CP02-52-000,  Long  Island,  Suffolk 
County,  NY  and  New  Haven  County, 
CT,  Comment  Period  Ends:  October 
15,  2002,  Contact:  Jeffery  Shenot  (202) 
502-8329.  This  document  is  available 
on  the  Internet  at:  http:// 
www.ferc.gov. 

EIS  No.  220358.  Draft  EIS,  JUS,  CA, 
Juvenile  Justice  Campus  (JJC) 
Construction  and  Operation  of  a  1,400 
Beds  and  Related  Functions  Facility, 
Conditional  Use  Permit,  Fresno 
Coumty,  CA,  Conunent  Period  Ends: 
October  15,  2002,  Contact:  Ms.  Jill 
Yoimg  (202)  353-7302. 


EIS  No.  220359,  Final  EIS,  BIA,  CA, 
Agua  Caliente  Indian  Reservation 
Project,  Proposed  Section  14  Specific 
Plan  and  Master  Development  Plan, 
Agua  Caliente  Band  of  CahuUa 
hidians.  City  of  Palm  Springs, 
Riverside  County,  CA,  Wait  Period 
Ends:  September  30,  2002,  Contact: 
William  Allan  (916)  978-6043. 

EIS  No.  220360,  Final  EIS,  AFS,  MT, 
Game  Range  Project,  Ecosystem 
Health  and  Productivity 
Improvements,  Fuel  Loading 
Reduction  and  Game  Winter  Range 
Condition  Improvements  and 
Maintenance,  Lolo  National  Forest 
Plain/Thompson  Thompson  Falls 
Ranger  District,  Thompson  River  to 
Squaw  Creek,  Thompson  Falls,  MT, 
Wait  Period  Ends:  September  30, 
2002,  Contact:  Frank  Yurzyk  (406) 
826-3821. 

EIS  No.  220361.  Final  EIS,BLM,  CO, 
NM,  Programmatic  EIS— Southern  Ute 
Indian  Reservation  Oil  and  Gas 
Development,  Implementation,  San 
Juan  Basin,  LaPlata,  Archuleta, 
Montezuma  Counties,  CO  and  Rio 
Arriba  and  San  Juan  Counties,  NM, 
Wait  Period  Ends:  September  30, 
2002,  Contact:  Walt  Brown  (970)  385- 
1372. 

EIS  No.  220362.  Final  EIS,  DOE,  OR, 
WA,  OR.  WA.  McNary-John  Day 
Transmission  Line  Project, 
Construction,  Operation  and 
Maintenance  of  a  79-mile-long  500- 
Kilovolt-Transmission  Line  between 
McNary  Substation  and  John  Day 
Substation,  Umatilla  and  Sherman 
Counties.  OR  and  Benton  and 
Klickitat  Coimties,  WA,  Wait  Period 
Ends:  September  30,  2002,  Contact: 
Stacy  Mason  (503)  230-5455. 

EIS  No.  220363.  Final  EIS.  IBR,  SD, 
Angostura  Unit — (Dam,  Reservoir  and 
Irrigation  Facilities)  Renewal  of  a 
Long-Term  Water  Service  Contract, 
Cheyenne  River  Basin,  Pine  Ridge 
Reservation,  Bismarck  County,  SD, 
Wait  Period  Ends:  September  30, 
2002,  Contact:  Kenneth  Parr  (605) 
394—9757 

EIS  No.  220364.  Final  EIS,  FAA,  CA, 
Santa  Barbara  Airport  Improvements, 
Extension  of  Runway  Safety  Areas  for 
Runway  7/25,  Expansion  of  the 
Airline  Terminal  Building,  New  Air 
Cargo  Building,  New  Taxiway  M, 
Pavement  of  Taxiway  B,  Additional  T- 
Hangers  and  a  New  On-Airport 
Service  Road,  Funding,  COE  Section 
404  and  10  Permits,  Santa  Barbara 
County,  CA,  Weiit  Period  Ends: 
September  30,  2002,  Contact:  David  B. 
Kessler  (310)  725-3615. 
EIS  No.  220365.  Draft  EIS,  DOE,  WA, 
Plymouth  Generating  Facility, 
Construct  and  Operate  a  307- 


megawatt  (MW)  Natural  Gas-Fired, 
Combined  Cycle  Power  Generation 
Facility  on  44.5  Acre  Site,  Conditional 
Use/Special  Permit,  Benton  County, 
WA,  Comment  Period  Ends:  October 
15,  2002,  Contact:  Phil  W.  Smith  (503) 
230-3294.  This  document  is  available 
on  the  Internet  at:  http:// 
www.ferc.gov. 

Amended  Notices 

EIS  No.  220253,  Draft  EIS,  AFS,  CA. 
Sirretta  Peak  Trail  Project,  To  Explore 
Locations  for  the  Construction  of  Trail 
Route  Open  to  Off-Highway  Vehicles, 
New  Information  Relating  to  the 
Sierra  Nevada  Forest  Plan 
Amendment,  Cannell  Meadow  Ranger 
District,  Sequoia  National  Forest, 
Tulare  Coimty,  CA,  Comment  Period 
Ends:  September  12,  2002,  Contact: 
Chris  Ryan  (661)  391-6107.  Revision 
of  FR  Notice  Published  on  6/28/2002: 
CEQ  Comment  Period  Ending  8/12/ 
2002  has  been  Extended  to  9/12/2002. 

EIS  No.  210305.  Draft  Supplement. 
FAA,  MN.  Flying  Cloud  Airport, 
Substantive  Changes  to  Alternatives 
and  New  Information,  Extension  of 
the  Runways  9R/27L  and  9L/27R, 
Long-Term  Comprehensive 
Development,  In  the  City  of  Eden 
Prairie,  Hennepin  County,  MN, 
Comment  Period  Ends:  October  25, 
2002,  Contact:  Glen  Orcutt  (612)  713- 
4354.  Revision  of  FR  Notice  Published 
on  8/24/2001:  CEQ  Review  Period 
Ending  8/7/2001  has  been  extended  to 
10/25/2002. 

EIS  No.  220288,  Draft  EIS,  FHW,  CA, 
Willits  Freeway  Bypass  Project, 
Construction  and  Operation  of  a  New 
Segment  of  U.S.  101,  COE  Section  404 
Permit,  NPDES  Permit  and 
Endangered  Species  Act  (Incidental 
Take  Permit),  City  of  Willits, 
Mendocino  County,  CA,  Comment 
Period  Ends:  September  9,  2002, 
Contact:  Maiser  Khaled  (916)  498- 
5020.  Revision  of  FR  Notice  Published 
on  7/12/2002:  CEQ  Wait  Period 
Ending  on  8/26/2002  has  been 
Extended  to  9/9/2002. 

EIS  No.  220348,  Final  EIS.  AFS,  UT. 
Ray's  Valley  Road  Realignment, 
Proposal  to  Reduce  or  Eliminate 
Adverse  Impacts  to  Watershed  and 
Aquatic  Species  and  Provide  Safer 
Driving  Conditions,  Uinta  National 
Forest,  Spanish  Fork  Ranger  District, 
Utah  Coimty,  UT,  Wait  Period  Ends: 
September  23,  2002,  Contact:  Renee 
Flanagan  (801)  342-5100.  Revision  of 
FR  Notice  Published  on  8/23/2002: 
Correction  to  Wait  Period  from  9/29/ 
2002  to  9/23/2002. 

EIS  No.  220349,  Draft  EIS,  FHW.  MN. 
lA.  Trunk  Highway  60  Reconstruction 
Project,  Improvements  from  1.8  miles 
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south  of  the  Minnesota-Iowa  Border 
(120th  Street)  to  Interstate  90  north  of 
the  City  of  Worthington,  Fimding, 
COE  Section  404  and  NPDES  Permits, 
Nobles  County,  MN  and  Osceola 
Coimty,  LA,  Comment  Period  Ends: 
October  8,  2002,  Contact:  Tamara 
Cameron  (651)  291-6121.  Revision  of 
FR  notice  published  on  8/23/2002: 
Correction  to  Comment  Period  from 
10-14-2002  to  10-8-2002. 

EIS  No.  220352,  Final  BIS.  ELM.  CA. 
Northern  and  Eastern  Mojave 
Planning  Area  (NEMO), 
Implementation,  California  Desert 
Conservation  Area  Plan  Amendments, 
Mojave  Desert,  CA,  Wait  Period  Ends: 
September  23,  2002,  Contact:  Edythe 
Seehafer  (760)  252-6021.  Revision  of 
FR  notice  published  on  8/23/2002: 
Correction  to  Wait  Period  from  9/29/ 
2002  to  9/23/2002. 

EIS  No.  220353.  Draft  Supplement. 
COE,  FL,  Coast  of  Florida  Erosion  and 
Storm  Effects  Study  Region  III, 
Construction,  Operation  and 
Maintenance,  Shore  Protection 
Project,  Palm  Beach,  Broward  and 
Dade  Coimties,  FL,  Comment  Period 
Ends:  October  8,  2002,  Contact:  Dale 
Beter  (561)  686-3441.  Revision  of  FR 
Notice  published  on  8/23/2002: 
Correction  to  Comment  Period  from 
10/14/2002  to  10/8/2002. 

Dated:  August  27,  2002. 
Joseph  C.  Montgomery, 

Director.  NEPA  Compliance  Division,  Office 
of  Federal  Activities. 

[FR  Doc.  02-22239  Filed  8-29-^)2;  8:45  am] 
BILLING  CODE  6S60-S(M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-^RL-«632-6] 

Gulf  of  Mexico  Offshore  Continental 
Shelf  Oil  and  Gas  Extraction  National 
Pollutant  Discharge  Elimination 
System  General  Permtt  Supplemental 
Environmental  Impact  Statement 

agency:  U.S.  Environmental  Protection 
Agency  (EPA). 

action:  Notice  of  Intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  on  the  proposed 
reissuance  of  a  National  Pollutant 
Discharge  Elimination  System  General 
Permit  (GP)  applicable  to  oil  and  gas 
extraction  facilities  offshore  of 
Mississippi,  Alabama  and  Florida 
located  in  Gulf  of  Mexico  waters  that  are 
under  EPA  Region  4  jurisdiction. 

Purpose:  Pursuant  to  40  CFR  1501.7 
and  in  accordance  with  section  102{2)(c) 
of  the  National  Environmental  Policy 


Act  (NEPA),  EPA  has  identified  the 
need  to  prepare  a  SEIS  and  therefore 
issues  this  Notice  of  Intent  pursuant  to 
40  CFR  1507.7. 

For  Further  Information,  To  Submit 
Comments  and  To  Be  Placed  on  the 
Project  Mailing  List  Contact:  Ms  Lena 
Scott,  Environmental  Protection 
Agency — Region  4,  Office  of 
Environmental  Assessment,  61  Forsyth 
Street,  SW.,  Atlanta,  Georgia  30303, 
Telephone:  (404)  562-9607  or  FAX: 
(404)  562-9598  or  E- 
mail:scott./eno@epa.gov. 

summary:  EPA  intends  to  prepare  the 
SEIS  to  evaluate  the  impacts  of  issuing 
a  GP  for  regulating  the  discharge  of 
pollutants  into  federal  waters  of  the  Gulf 
of  Mexico  under  Region  4  jurisdiction 
that  result  from  exploratory  drilling, 
development  and  completion  of 
productive  wells  and  the  production  of 
oil  and  gas  resources.  On  January  22, 
2001,  final  effluent  limitations  for 
synthetic-based  drilling  fluids  (SBF) 
were  promulgated  by  EPA.  SBF  along 
with  conventional  water  based-fluids 
will  now  be  considered  for  allowable 
discharge  under  a  reissued  GP.  EPA  is 
required  to  conduct  this  environmental 
review  because  oil  and  gas  production 
activities  are  defined  as  new  sources 
pursuant  to  40  CFR  122.29.  A  consultant 
under  contract  to  EPA  will  assist  in  the 
preparation  of  the  SEIS. 

Need  for  Action:  Regulations  (40  CFR 
122.28),  pursuant  to  section  402  of  the 
Clean  Water  Act,  authorize  EPA  to  issue 
a  general  permit  when  it  is  appropriate 
for  a  category  of  point  source  discharges 
under  the  same  operating  conditions 
and  within  a  specified  geographic  area. 
Based  on  the  present  information  and 
the  environmental  review  completed  in 
1998  for  the  GP  presently  in  force, 
primary  environmental  concerns  to  be 
addressed  in  the  SEIS  include  impacts 
from  pollutant  discharges  to  the  marine 
environment  including  bottom-dwelling 
biota  and  water  column  biota. 
Bioaccumulation  of  pollutants  in  marine 
organisms  consumed  by  humans  will 
also  be  addressed.  Based  on  the 
industry's  interest  in  deep  water  areas  of 
the  Outer  Continental  Shelf,  the  SEIS 
will  emphasize  potential  impacts  to  the 
deep  water  environment  not  fully 
addressed  in  the  1998  EIS.  Absent  EPA's 
reissuance,  the  existing  GP  will  expire 
in  2003  and  all  NPDES  permitting 
would  require  individual  permits  for 
each  exploration  and  production 
project. 

Alternatives:  The  following  proposed 
alternatives  have  been  defined: 

•  EPA  reissues  the  GP  in  its  present 
form. 

•  EPA  revises  the  GP  to  include  SBF. 


•  EPA  withholds  issuance  of  any 
general  permit  and  the  existing  GP 
expires  in  2003  (the  No  Action 
Alternative). 

Scoping:  EPA  is  requesting  written 
comments  from  federal,  state  and  local 
governments,  industry  and  the  general 
public  on  the  need  for  action,  scope  of 
the  alternatives,  and  environmental  and 
economic  concerns.  The  scoping 
process  will  last  for  45  days  begiiming 
with  the  availability  of  this  Notice. 

Estimated  Date  of  Draft  SEIS  Release: 
February  2003. 

Responsible  Official:  J.  I.  Palmer,  Jr., 
Regional  Administrator,  Environmental 
Protection  Agency.  Region  4. 

Dated:  August  26.  2002. 
Anne  Norton  Miller, 
Director.  OF  A. 

(FR  Doc.  02-22240  Filed  8-29-02;  8:45  ami 
BILLING  CODE  6S60-50-f 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0194;  FRL-7197-6J 

EPA  Pesticide  Program  Dialogue 
Committee;  Notice  of  Public  Meeting 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


summary:  EPA's  Office  of  Pesticide 
Programs  will  hold  a  public  meeting  of 
the  Pesticide  Program  Dialogue 
Committee  (PPDC)  on  September  17  and 
18,  2002.  An  agenda  will  be  available  by 
September  13,  2002,  and  posted  on 
EPA's  Web  site  at  www.epa.gov/ 
pesticides/ ppdc/.  An  agenda  is  being 
developed  and  will  include  the 
following  topics:  Alternative,  i.e..  non- 
animal  or  reduced-animal  testing  (with 
special  focus  on  acute  toxicity  testing), 
pesticide  program  resource  allocations 
and  expenditures,  follow-up  reports 
from  the  May  2002,  PPDC  meeting,  and 
other  topics. 

DATES:  The  meeting  will  be  held  on 
Tuesday,  September  17,  2002,  from  9 
a.m.  to  5  p.m.,  and  on  Wednesday, 
September  18,  2002,  from  9  a.m.  to  3 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Old  Town  Holiday  Inn  Select.  480 
King  Street,  Carlyle  Conference  Room 
fifth  floor,  Alexandria.  VA.  Telephone: 
(703) 549-6080. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margie  Fehrenbach,  Office  of  Pesticide 
Programs  (7501C),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460: 
telephone  number:  (703)  308-4775;  fax 
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number:  (703)  308-4776;  e-mail  address: 
fehrenbach.inargie@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however  be 
of  interest  to  persons  who  are  concerned 
about  implementation  of  the  Federal 
Insecticide,  Fiuigicide,  and  Rodenticide 
Act  (FIFRA);  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA);  and  the 
amendments  to  both  of  these  major 
pesticide  laws  by  the  Food  Quality 
Protection  Act  (FQPA)  (Public  Law  104- 
170)  of  1996. 

Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Register — Environmental 
Docvunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  PPDC,  go  directly  to 
the  Home  Page  for  EPA's  Office  of 
Pesticide  Programs  at  http:// 
www.epa.gov/pesticides/ppdc/. 

2.  In  person.  The  Agenfcy  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0194.  The  official  record  consists 
of  the  documents  specificcilly  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  comment  period,  is  available 


for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2, 1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

II.  Background 

The  PPDC  is  composed  of  42  members 
appointed  by  EPA's  Deputy 
Administrator.  Committee  members 
were  selected  from  a  balanced  group  of 
participants  from  the  following  sectors: 

1.  Pesticide  user,  grower,  and 
commodity  groups. 

2.  Industry  and  trade  associations. 

3.  Environmental/public  interest  and 
farmworker  groups. 

4.  Federal,  State  and  tribal 
governments. 

5.  Public  health  organizations. 

5.  Animcd  welfare  and  academia. 

PPDC  was  established  to  provide  a 
public  forum  to  discuss  a  wide  variety 
of  pesticide  regulatory  development  and 
reform  initiatives,  evolving  public 
policy,  program  implementation  issues, 
science  policy  issues  associated  with 
evaluating,  and  reducing  risks  from  use 
of  pesticides, 

ni.  How  Can  I  Participate  in  this 
Meeting? 

The  PPDC  meetings  and  workshops 
are  open  to  the  public  under  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (FACA),  Public  Law  92- 
463.  Outside  statements  by  observers  are 
welcome.  Oral  statements  will  be 
limited  to  3  to  5  minutes,  and  it  is 
preferred  that  only  one  person  per 
organization  present  the  statement.  Any 
person  who  wishes  to  file  a  written 
statement  may  do  so  before  or  after  the 
meeting.  These  statements  will  become 
part  of  the  permanent  record  and  will  be 
available  for  public  inspection  at  the 
address  in  Unit  LB. 2. 

List  of  Subjects 

Environmental  protection.  Pesticides 
and  pests. 

Dated:  August  26,  2002. 

Marcia  E.  Mulkey. 
Director,  Office  of  Pesticide  Programs. 
[FR  Doc:.  02-22219  Filed  8-27-02;  4:06  pm] 
BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0206;  FRL-7193-9] 

Experimental  Use  Permit;  Receipt  of 
Application 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


action:  Notice. 


SUMMARY:  This  notice  aimounces  receipt 
of  an  application  69493-EUP-R  from 
Interregional  Research  Project  Number  4 
(IR-4)  requesting  an  experimental  use 
permit  (EUP)  for  the  biochemical 
pesticide  sodium  metasilicate  which  is 
mixed  with  other  ingredients  to  prepare 
the  end  use  product  known  as  TRIAD, 
which  contains  2.41%  sodium 
metasilicate.  The  Agency  has 
determined  that  the  application  may  be 
of  regional  and  national  significance. 
Therefore,  in  accordance  with  40  CFR 
172.11(a),  the  Agency  is  soliciting 
comments  on  this  application. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0206,  must  be 
received  on  or  before  September  30, 
2002. 

ADDRESSES:  Comments  and  data  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  TD  number 
OPP-2002-0206  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Raderrio  Wilkins,  Biopesticides 
and  Pollution  Prevention  Division 
(7511C),  Office  of  Pesticide  Programs, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
308-1259;  e-mail  address: 
wilkins.radenio@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  the  State  of  California. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
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on  the  Home  Page  select."Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  dociunent  under  the 
"Federal  Register — ^Enviroiunental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wvnv.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ED  number  OPP- 
2002-0206.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business'  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  £iny 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  fi^m  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0206  in  the  subject 
line  on  the  first  page  of  yoiu-  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resoiu-ces  and  Services  Division 
(75020,  Office  of  Pesticide  Programs 
(OPP),  Envirorunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Envirorunental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
yoiu  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 


above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0206.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
.  suggestions  helpful  for  preparing  your , 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 


II.  Background 

IR-4,  Technology  Center  of  New 
Jersey,  Rutgers  University,  681  U.S. 
Highway  #1  South,  New  Brunswick.  N) 
08902-3390.  has  requested  an  EUP  for 
the  biochemical  pesticide  sodium 
metasilicate  for  a  2  year  period, 
commencing  January  1 ,  2002  to  January 
1,  2004.  The  objective  of  this  EUP  is  to 
evaluate  the  use  of  TRIAD  to  control 
insects  and  diseases  of  selected  fruits 
and  vegetables  in  a  large  geographical 
area  on  many  important  minor  crops.  A 
total  of  3,800  acres  per  year  were 
proposed  to  be  treated  with  15,390 
pounds  of  the  active  ingredient  per  year. 
IR-4  proposed  testing  in  the  State  of 
California.  Proposed  crop  treatment 
sites  include  almond,  citrus,  cole  crops, 
fruit,  stone,  grape,  and  vegetable,  leafy. 

ni.  What  Action  is  the  Agency  Taking? 

Following  the  review  of  the  IR— 4 
application  and  any  comments  and  data 
received  in  response  to  this  notice,  EPA 
will  decide  whether  to  issue  or  deny  the 
EUP  request  for  this  EUP  program,  and 
if  issued,  the  conditions  under  which  it 
is  to  be  conducted.  Any  issuance  of  an 
EUP  will  be  announced  in  the  Federal 
Register. 

IV.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

The  Agency's  authority  for  taking  this 
action  is  under  40  CFR  part  172,  subpart 
A. 


List  of  Subjects 

Environmental  protection, 
Experimental  use  permits. 

Dated:  August  16.  2002. 
Janet  L.  Andersen, 

Director.  Biopesticides  and  Pollution 

Prevention  Division.  Office  of  Pesticide 

Programs. 

[FR  Doc.  02-22091  Filed  8-29-02;  8:45  am! 

BILUNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7270-81 

Commonwealtti  of  Pennsylvania's 
Submission  of  a  Substantial  Program 
Revision  to  Its  Authorized  National 
Pollutant  Discharge  Elimination 
System  (NPDES)  Program 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  revision,  public 
comment  period,  and  opportunity  to 
request  a  public  hearing. 

SUMMARY:  The  Commonwealth  of 
Pennsylvania  has  submitted 
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amendments  to  its  Water  Quality 
Regulations  (adopted  by  the 
,  Environmental  Quality  Board  on  June 
20,  2000)  (hereinafter  the  Pennsylvania 
Regulation  Revisions)  to  EPA  for  review 
as  a  revision  to  the  Commonwealth's 
authorized  National  Pollutant  Discharge 
Elimination  System  (NPDES)  program 
pursuant  to  section  402  of  the  Clean 
Water  Act  (CWA).  The  Commonwealth 
has  made  significant  revisions  to  25  PA 
Code  Chapters  92  and  97  of  the  Water 
Quality  Regulations  and  EPA  has 
determined  that  the  Pennsylvania 
Regulation  Revision  constitutes  a 
substantial  revision  to  Pennsylvania's 
authorized  NPDES  program. 
Accordingly,  EPA  requests  public 
comment  and  is  providing  notice  of  an 
opportimity  to  request  a  public  hearing 
on  the  submitted  regulation.  EPA  seeks 
public  comments  on  whether  to  approve 
or  disapprove  the  revisions  to 
Pennsylvania's  authorized  NPDES 
program,  and  a  public  hearing  will  be 
held  if  there  is  significant  public 
interest  based  on  the  requests  received. 
Copies  of  the  Pennsylvania  Regulation 
Revisions  are  available  for  public 
inspection  as  indicated  in  the 
ADDRESSES  section. 
DATES:  Conmients  and/or  requests  for 
public  hearing  must  be  received  before 
October  15.  2002. 
ADDRESSES:  Comments  should  be 
addressed  to  Evelyn  MacKnight,  U.S. 
EPA,  Region  III,  3WP11, 1650  Arch 
Street,  Philadelphia,  Peimsylvania, 
19103. 

FOR  FURTHER  INFORMATION  CONTACT: 

Evelyn  MacKnight,  (215)  814-5717.  at 
the  above  address.  Those  who  are  deaf 
or  hearing-impaired  may  use  the  Relay 
Service  at  1-800-654-5984  and  request 
that  the  call  be  relayed. 
SUPPLEMENTARY  INFORMATION:  Section 
402  or  the  Federal  Clean  Water  Act 
(CWA)  created  the  NPDES  program 
under  which  the  Administrator  of  EPA 
may  issue  permits  for  the  discharge  of 
pollutants  into  the  water  of  the  United 
States  under  conditions  required  by  the 
CWA.  Section  402(b)  allows  States  to 
assume  NPDES  program  responsibilities 
upon  approval  by  EPA.  On  June  30, 
1978,  Peimsylvania  received  approval 
from  EPA  to  assmne  the  NPDES 
program;  the  Commonwealth  then 
received  the  authority  to  administer  the 
following  NPDES  programs  on  the  dates 
indicated:  the  Federal  Facilities.Program 
on  June  30, 1978;  and  the  General 
Permits  program  on  August  2, 1991. 

EPA  has  issued  a  regulation  in  40  CFR 
part  123  that  estabUshes  the 
requirements  for  NPDES  State  Programs. 
Section  123.62  establishes  procedures 
for  revision  of  authorized  NPDES  State 


Programs.  Under  §  123.62(a),  a  State 
may  initiate  a  program  revision  and 
must  keep  EPA  informed  of  proposed 
modifications  to  its  regulatory  authority. 
On  12/20/2000,  the  Commonwealth  of 
Pennsylvania  submitted  its  regulation 
revisions  for  formal  review  by  EPA. 
Under  §  123.62(b)(1),  a  State  program 
submittal  is  complete  whenever  the 
State  submits  such  docimients  as  EPA 
determines  are  necessary  im'der  the 
circumstances.  In  this  instance,  EPA  has 
determined  that  the  State  submission  is 
complete.  Section  123.62(b)(2)  requires 
EPA  to  issue  public  notice  by 
publication  in  the  Federal  Register  and 
in  newspapers  having  Statewide 
coverage,  and  to  provide  a  period  of 
public  comment  of  at  least  30  days 
whenever  the  Agency  determines  that  a 
program  revision  is  substantial.  EPA  has 
determined  that  the  Pennsylvania 
Regulation  Revision,  which  is  described 
below,  constitutes  a  substantial  revision 
to  Pennsylvania's  NPDES  program. 
Section  123.62(b)(2)  also  requires  EPA 
to  hold  a  public  hearing  regarding  the 
proposed  revision  "if  there  is  significant 
public  interest  based  on  requests 
received." 

The  Pennsylvania  Regulation 
Revision  includes  amendments  to  25  PA 
Code  Chapters  92  and  97  of  the  Water 
Quality  Regulations.  These  revisions 
were  part  of  the  Commonwealth's 
Regulatory  Basics  Initiative  (RBI),  which 
was  a  process  to  evaluate  regulations 
considering  several  factors  including 
whether  requirements  are  more 
stringent  than  Federal  regulations 
without  good  reason;  impose  economic 
costs  disproportionate  to  the 
e«vironmental  benefit;  are  prescriptive 
rather  than  performance-based;  inhibit 
green  technology  and  pollution 
prevention  strategies;  are  obsolete  or 
redundant;  lack  clarity;  or  are  written  in 
a  way  that  causes  significant 
noncompliance. 

The  revision  incorporates  by  reference 
portions  of  Federal  regulations  found  at 
40  CFR  parts  122,  124  and  125  (relating 
to  EPA  administered  permit  programs; 
the  National  Pollutant  Discharge 
Elimination  System;  procedures  for 
decision  making;  and  criteria  and 
standards  for  the  National  Pollutant 
Discharge  Elimination  System),  so  that 
it  is  now  necessary  for  permittees  and 
others  to  refer  to  Chapter  92  and  the 
Federal  regulations.  Other  significant 
revisions  include  the  addition  of 
regulations  addressing  Concentrated 
Animal  Feeding  Operations  (CAFOs), 
which  are  significant  contributors  to 
water  quality  impairments  due  to 
nutrients  and  excessive  erosion  and 
sediment.  The  Commonwealth  also 
significantly  revised  applicable 


regulations  regarding  Sanitary  Sewer 
Overflows  (SSOs)  and  Combined  Sewer 
Overflows  (CSOs).  Pennsylvania  also 
incorporates  requirements  of  erosion 
and  sediment  control  for  stormwater 
and  construction  activities  into  NPDES 
permits. 

At  the  close  of  the  public  comment 
period  (including,  if  necessary,  the 
public  hearing),  the  EPA  Regional 
Administrator,  with  the  concurrence  of 
the  Associate  General  Counsel  for  Water 
and  the  Director  of  the  Office  of 
Compliance  and  Enforcement,  will 
decide  whether  to  approve  or 
disapprove  the  Pennsylvania  Regulation 
Revision  as  a  revision  to  the 
Pennsylvania  NPDES  program.  The 
decision  to  approve  or  disapprove  will 
be  based  upon  satisfying  or  meeting  the 
requirements  of  the  CWA  and  40  CFR 
part  123.  The  Peimsylvania  Regulation 
Revision  may  be  reviewed  by  the  public 
from  8  a.m.  to  4  p.m.  at  the  EPA  office 
in  Philadelphia,  Monday  to  Friday 
(excluding  holidays),  at  the  address 
appearing  earlier  in  this  notice.  Copies 
of  the  submittal  may  be  obtained  for  a 
fee  by  contacting  Evel5m  MacKnight  as 
indicated  in  the  ADDRESSES  section. 

All  comments  or  objections  received 
by  October  15,  2002,  as  discussed  will 
be  considered  by  EPA  before  taking  final 
action  on  the  program  revision. 

Please  bring  the  foregoing  to  the 
attention  of  persons  whom  you  know 
are  interested  in  this  matter.  All  written 
comments  and  question  on  this  matter 
should  be  addressed  to  Evelyn 
MacKnight  at  the  above  address  or 
telephone  number. 

Dated:  August  22,  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  Environmental 
Protection  Agency,  Region  III. 
[FR  Doc.  02-22230  Filed  8-29-02;  8:45  am) 
BILLING  CODE  6560-SO-P 


FEDERAL  DEPOSIT  INSURANCE 
CORPORATION 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Federal  Deposit  Insurance 

Corporation  (FDIC). 

ACTION:  Notice  and  request  for  comment. 

SUMMARY:  The  FDIC,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35). 
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Currently,  the  FDIC  is  soliciting 
comments  concerning  the  following 
collections  of  information  titled:  (1) 
Interagency  Biographical  and  Financial 
Report;  (2)  Suspicious  Activity  Report; 
and  (3)  Extern^  Audits. 
DATES:  Comments  must  be  submitted  on 
or  before  October  29,  2002. 
ADDRESSES:  Interested  parties  are 
invited  to  submit  written  comments  to 
Tamara  R.  Manly,  Management  Analyst 
(Consumer  and  Compliance  Unit),  (202) 
898-7453,  Legal  Division,  Room  MB- 
3109,  Attention:  Conunents/Legal, 
Federal  Deposit  Insurance  Corporation, 
550  17th  Street  NW.,  Washington,  DC 
20429.  All  comments  should  refer  to  the 
OMB  control  number.  Comments  may 
be  hand-delivered  to  the  guard  station  at 
the  rear  of  the  17th  Street  Building 
(located  on  F  Street),  on  business  days 
between  7  a.m.  and  5  p.m.  (FAX  number 
(202)  898-3838;  Internet  address: 
comments@fdic.gov]. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  OMB  desk  officer  for 
the  FDIC:  Joseph  Lackey,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10236, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tamara  R.  Manly,  at  the  address 
identified  above. 

SUPPLEMENTARY  INFORMATION:  Proposal 
to  renew  the  following  currently 
approved  collections  of  information: 

1.  Titie:  Interagency  Biographical  and 
Financial  Report. 

OMB  Number:  3064-0006. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  AH  financial 
institutions. 

Estimated  Number  of  Respondents: 
2,040. 

Estimated  Time  per  Response:  4 
hours. 

Total  Annual  Burden:  8,160  hours. 

General  Description  of  Collection:  The 
Interagency  Biographical  and  Financial 
Report  is  submitted  to  the  FDIC  by  each 
individual  director  or  officer  of  a 
proposed  or  operating  financial 
institution  applying  for  federal  deposit 
insurance  as  a  state  nonmember  bank. 
The  information  is  used  by  die  FDIC  to 
evaluate  the  general  character  of  bank 
management  as  required  by  the  Federal 
Deposit  Insurance  Act. 

2.  Title:  Suspicious  Activity  Report. 
OMB  Number:  3064-0077. 

Fonn  Number:  6710/06. 

Frequency  of  Response:  On  occasion. 

Affected  Puolic:  Business,  for-profit 
institutions,  and  non-profit  institutions. 

Estimated  Number  of  Respondents: 
6,500. 

Estimated  Time  per  Response:  .60 
hours. 


Total  Annual  Burden:  3,900  hours. 

General  Description  of  Collection:  Part 
353  of  the  FDIC's  rules  and  regulations 
requires  insured  nonmember  banks  to 
report  to  the  appropriate  investigatory 
and  prosecuting  authorities  and  to  the 
FDIC,  on  a  prescribed  form,  criminal 
violations  of  the  U.S.  Code  that  involve 
or  affect  the  banks'  affairs. 

3.  Title:  External  Audits. 

OMB  Number:  3064-0113. 

Frequency  of  Response:  On  occasion. 

Affected  Public:  All  financial 
institutions. 

Estimated  Number  of  Responses 
(insured  institutions  with  assets  of  $500 
million  or  more  and  insured  institutions 
with  assets  less  than  $500  million): 
17,694. 

Estimated  Time  per  Response:  insured 
institutions  with  assets  of  $500  million 
or  more — 32  hours  ;  insured  institutions 
with  assets  less  than  $500  million — 3/4 
hours. 

Total  Annual  Burden:  44,430  hours. 

General  Description  of  Collection: 
Section  36  of  the  Federal  Deposit 
Insurance  Act  imposes  auditing  and 
reporting  requirements  on  insured 
depository  institutions  which  have  total 
assets  of  $500  million  or  more.  An 
interagency  policy  statement  extended 
those  requirements  on  a  voluntary  basis 
to  institutions  with  less  than  $500 
million. 

Request  for  Comment 

Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  FDIC's  functions,  including  whether 
the  information  has  practical  utility;  (b) 
the  accuracy  of  the  estimates  of  the 
burden  of  the  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  information  collection  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 

At  the  end  of  the  comment  period,  the 
comments  and  recommendations 
received  will  be  analyzed  to  determine 
the  extent  to  which  the  collection 
should  be  modified  prior  to  submission 
to  OMB  for  review  and  approval. 
Comments  submitted  in  response  to  this 
notice  also  will  be  summarized  or 
included  in  the  FDIC's  requests  to  OMB 
for  renewal  of  these  collections.  All 
comments  will  become  a  matter  of 
public  record. 

Dated  at  Washington.  DC,  this  27th  day  of 
August.  2002. 


Federal  Deposit  Insurance  Corporation. 
Robert  E.  Feldman, 

Executive  Secretary. 

[FR  Doc.  02-22281  Filed  8-29-02;  8:45  am) 

BtLUNG  CODE  6714-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Bank  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  23 
2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414:   ■ 

1.  Merchants  &  Manufacturers 
Bancorporation,  Inc.,  New  Berlin. 
Wisconsin,  and  Merchants  Merger 
Corp.,  New  Berlin,  Wisconsin;  to  merge 
with  Fortress  Bancshares.  Inc.,  Westby, 
Wisconsin,  and  thereby  indirectly 
acquire  Fortress  Bank  of  Westby, 
Westby,  Wisconsin;  Fortress  Bank, 
National  Association,  Houston, 
Minnesota;  and  Fortress  Bank  of  Cresco. 
Cresco,  Iowa. 
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B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1 .  Sumitomo  Mitsui  Financial  Group. 
Inc.,  Tokyo,  Japan;  to  become  a  bank 
holding  company  by  acquiring  1 00 
percent  of  the  voting  shares  of 
Manufacturers  Bank,  Los  Angeles, 
California. 

In  connection  with  this  application, 
applicant  also  has  applied  to  acquire 
SMBC  Capital  Markets,  Inc.,  New  York, 
New  York,  and  thereby  engage  in 
lending  activities,  pursuant  to  § 
225.28(b)(1)  of  Regulation  Y;  acting  as  a 
financial  or  investment  advisor, 
pursuant  to  §  225.28(b)(6)  of  Regulation 
Y;  engaging  in  transactional  services  for 
customers,  pursuant  to  §  225.28(b)(7)(v) 
of  Regulation  Y;  and  engaging  in 
investing  and  trading  activities, 
pursuant  to  §§  225.28(b)(8)(ii)(A), 
(b)(8)(ii)(B)rand  (b)(8)(ii)(C)  of 
Regulation  Y;  SMBC  Leasing  and 
Finance,  Inc.,  New  York,  New  York,  and 
thereby  engage  in  leasing  activities, 
pursuant  to  §  225.28(b)(3)  of  Regulation 
Y;  SMBC  Seciu"ities,  Inc.,  New  York, 
New  York,  and  thereby  engage  in  agency 
transactional  services  for  customers, 
pursuant  to  §§  225.28(b)(7)(i),  (b)(7)(ii). 
(b)(7)(iii),  and  (b)(7)(v)  of  Regulation  Y; 
Daiwa  SB  Investments  (USA),  Ltd.,  New 
York,  New  York,  and  thereby  engage  in 
lending  and  related  activities;  financial 
advisory  activities;  and  investment 
activities  as  principal,  pursuant  to  §§ 
225.28(b)(2)(vi),  (b)(6)(i).  and  (b)(8)(i)  of 
Regulation  Y;  and  JRI  America,  Inc., 
New  York,  New  YorWand  thereby 
engage  in  data  processing  activities, 
pursuant  to  §§  225.28(b)(14)(i)  and 
(b)(14)(ii)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  26.  2002. 

Robert  deV.  Frierson. 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-22203  Filed  8-29-02;  8:45  am| 

BILIJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Pennissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Pennissible  Nonbaniting 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 


other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 
determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  ft-om  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  applications  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  13,  2002. 

A.  Federal  Reserve  Banlc  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
3030*-447'0: 

1.  LandMark  Financial  Holding 
Company.  Sarasota,  Florida;  to  engage 
de  novo  through  LandMark  Mortgage  of 
Florida.  LP,  Sarasota,  Florida,  and 
thereby  engage  in  originating, 
processing,  and  closing  residential 
mortgage  loans  for  sale  in  the  secondary 
market,  pursuant  to  §  225.28(b)(1)  of 
Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  26.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[PR  Doc. 02-22202  Filed  8-2&-02;  8:45  am] 
BILUNG  CODE  6210-01-S 


OFFICE  OF  GOVERNIMENT  ETHICS 

issuance  and  Revocation  of  Temporary 
Post-Empioyment  Waiver 

AGENCY:  Office  of  Government  Ethics 
(OGE). 

ACTION:  Notice;  revocation  of  waiver. 

SUMMARY:  The  Office  of  Government 
Ethics  is  giving  notice  of  the 
termination,  effective  in  90  days,  of  a 
short-term  post-Government 
employment  waiver  of  certain  "senior 
employee"  restrictions,  which  OGE  is 
granting  today  to  a  class  of  employee 
positions  at  the  Securities  and  Exchange 
Commission  (SEC). 
EFFECTIVE  DATE:  October  29,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  M.  Thomas,  Associate  General 
Counsel,  Office  of  Government  Ethics, 


Suite  500, 1201  New  York  Avenue, 
NW.,  Washington,  DC  20005-3917; 
telephone:  202-208-8000,  extension 
1152;  TDD:  202-208-8025;  FAX:  202- 
208-8037. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  its  authority  under  18  U.S.C. 
207(c)(2)(C),  the  Office  of  Government 
Ethics  today  is  granting  a  temporary 
waiver,  effective  imtil  November  29, 
2002,  from  the  senior  employee"  post- 
Government  employment  restrictions  of 
18  U.S.C.  207(c),  and  consequently  also 
section  207(f),  with  respect  to  a  class  of 
positions  at  the  SEC.  Under  5  CFR 
2641.201(d)  of  OGE's  executive  branch 
post-employment  regulations,  the 
waiver  determination  is  not  required  to 
be  published  in  the  Federal  Register. 
However,  §264 1.201  (d)(4)  of  OGE's 
regulations  does  require  that  OGE 
publish  a  notice  of  revocation  in  the 
Federal  Register  at  least  90  days  prior 
to  the  effective  date  of  the  termination 
of  any  such  waiver,  which  is  the 
piupose  of  this  notice. 

The  waiver  was  requested  by  the 
designated  agency  ethics  official  of  the 
SEC.  The  waiver  pertains  to  all 
positions  at  the  Seciuities  and  Exchange 
Conmiission  for  which  the  rate  of  basic 
pay,  immediately  prior  to  May  19,  2002, 
had  been  less  than  the  rate  of  basic  pay 
payable  for  level  5  of  the  Senior 
Executive  Service  (SES).  On  May  19, 
2002,  the  SEC  instituted  a  new  "pay 
parity  plan."  Such  a  plan  was 
authorized  by  Congress  in  January  of 
2002,  pursuant  to  Pub.  L.  107-123,  but 
was  not  funded  by  appropriations  until 
some  time  later.  The  new  pay  plan 
eliminated  the  SES  at  SEC  and  placed 
all  former  SES  employees,  including 
many  who  were  below  level  5  of  the 
SES,  in  new  pay  grades  all  of  which 
have  rates  of  basic  pay  greater  than  that 
payable  for  SES  level  5.  Consequently, 
a  number  of  employees  who  had  not 
been  "senior  employees"  imder  section 
207(c)  immediately  became  subject  to 
the  restrictions  of  that  provision, 
pursuant  to  18  U.S.C.  207(c)(2)(ii). 
According  to  information  provided  by 
the  SEC,  this  change  in  rate  of  basic  pay 
occurred  without  any  change  in  the 
duties  of  the  affected  employees. 
Furthermore,  the  SEC  indicated  that 
notice  of  many  of  the  most  important 
details  of  the  new  plan  (e.g.,  amounts  of 
pay)  was  not  provided  to  affected 
employees  imtil  May  17,  2002,  so  that 
employees  were  not  able  to  plan  for  any 
post-employment  consequences. 

The  Securities  and  Exchange 
Commission  requested  a  temporary 
waiver  to  allow  a  fair  amount  of  time  for 
new  senior  employees  to  make  plans 
and  to  allow  the  agency  the  time  to 
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identify  any  specific  positions  for  which 
it  may  believe  that  a  permanent  waiver 
would  be  appropriate  in  the  future.  The 
Securities  and  &(change  Commission 
cited  as  precedent  the  decision  of  OGE 
in  1996  to  grant  a  temporary  waiver 
under  18  U.S.C.  207(c)(2)(C)  covering  all 
SES  level  4  employees  in  the  executive 
branch  who  were  unexpectedly  placed 
in  "senior  employee"  status,  widiout 
any  change  in  the  duties  of  their 
positions,  under  the  version  of  section 
207(c)(2)(A){ii)  as  then  worded,  as  a 
result  of  a  pay  raise  under  Executive 
Order  12984.  SeeDO-96-001  (January 
4, 1996)  (original  six  month  waiver);  61 
FR  14326-14328  (April  1, 1996)  (notice 
of  forthcoming  termination  of  original 
six  month  waiver);  DO-96-030  Oune  6, 
1996)  (three  month  extension  of  waiver); 
61  FR  28908-28910  (June  6, 1996) 
(notice  of  extension  and  revocation  of 
waiver  after  period  of  extension);  all  of 
which  are  available  on  OGE's  Web  site 
at  http://www.usoge.gov. 

The  Office  of  Government  Ethics 
agreed  that  the  information  provided  by 
the  SEC  satisfied  the  two-part  test  for 
granting  waivers  imder  section 
207(c)(2)(C).  In  order  to  grant  a  waiver, 
the  Director  of  OGE  must  determine 
both  that  the  imposition  of  the 
restrictions  of  section  207(c)  "would 
create  an  undue  hardship  on  the 
department  or  agency  in  obtaining 
qualified  personnel  to  fill  such  position 
or  positions"  and  that  "granting  the 
waiver  would  not  create  the  potential 
for  use  of  undue  influence  or  unfair 
advantage."  18  U.S.C.  207(c){2)(C)(i)  and 
(ii).  The  Office  bf  Government  Ethics 
found  the  hardship  requirement  to  be 
satisfied  because  the  information 
provided  by  the  SEC  indicated  that  the 
very  purpose  of  the  new 
Congressionally  authorized  pay  plan 
was  to  reverse  that  agency's  historical 
difficulties  in  recruiting  and  retaining 
qualified  experts  in  fields  related  to  the 
mission  of  the  agency.  As  OGE  provides 
in  its  implementing  regulations, 
hardship  may  be  shown  by  the 
"payment  of  a  special  rate  of  pay  to  the 
incumbent  of  the  position  piusuant  to 
specific  statutory  authority."  5  CFR 
2641.201(d)(5)(ii)(A).  The  Office  of 
Government  Ethics  also  foimd  that  the 
granting  of  a  waiver  would  not  create 
the  potential  for  undue  influence  or 
unfair  advantage:  the  new  increase  in 
pay  is  not  accompanied  by  "any 
accretion  of  duties  or  responsibilities," 
DO-96-001,  and  there  is  no  reason  to 
expect  that  the  incumbents  at  the 
present  time  would  have  any  more 
potential  for  influence  or  advantage 
than  they  had  immediately  prior  to  the 
pay  increase. 


Pursuant  to  5  CFR  2641.201(d)(4).  the 
effective  date  of  the  waiver  is  the  "date 
of  the  Director's  written  response  to  the 
designated  agency  ethics  official 
indicating  that  the  request  for 
exemption  has  been  granted."  5  CFR 
2641.201(d)(4).  That  written  response  is 
being  issued  today.  The  regulations  also 
specifically  state  that  any  waiver  "shall 
not  benefit  individuals  who  terminated 
senior  service  prior  to  the  effective  date 
of  the  exemption."  Id.  Consequently,  the 
benefit  of  the  waiver  does  not  extend  to 
any  individuals  who  terminated  senior 
service  prior  to  the  date  of  waiver. 

Final^,  although  the  SEC  requested 
that  the  waiver  be  effective  only  imtil 
November  19,  2002,  OGE  is  granting  a 
waiver  that  will  extend  uintil  November 

29,  2002.  Under  5  CFR  2641.201(d)(4), 
the  revocation  of  a  waiver  cannot  be 
effective  until  90  days  after  the 
publication  in  the  Federal  Register  of  a 
notice  of  revocation. 

TTierefore,  pmrsuant  to  5  CFR 
2641.201(d)(4),  OGE  hereby  gives  notice 
that  the  above-referenced  post- 
employment  waiver,  granted  on  August 

30,  2002,  will  expire  and  is  revoked 
effective  on  November  29,  2002. 

Approved:  August  26,  2002. 
Amy  L.  Comstock, 

Director,  Office  of  Government  Ethics. 
[FR  Doc.  02-22204  Filed  8-29-02;  8:45  am] 

BILLmO  CODE  6345-02-i> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Public  Meeting  of  the  President's 
Council  on  Bloethics  on  SeptenrtMr 
12-13,2002 

AGENCY:  The  President's  Council  on 
Bioethics,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  President's  Council  on 
Bioethics  will  hold  its  sixth  meeting,  at 
which  it  will  discuss,  among  other 
things,  stem  cells,  cloning,  the 
patentability  of  human  organisms, 
commerce  in  the  hiunan  body  and  its 
parts,  genetic  enhancement  of  human 
beings,  and/or  international  models  of 
regulation  of  the  new  biotechnologies 
(Europe). 

DATES:  The  meeting  will  take  place 

Thursday,  September  12,  2002,  from 

8:30  a.m.  to  4:45  p.m.  ET;  and  Friday, 

September  13,  2002,  from  8:30  a.m.  to 

12:15  p.m.  ET. 

ADDRESSES:  Hotel  Monaco,  700  F  Street, 

NW.,  Washington,  DC  20004 

PUBUC  COMMENTS:  The  meeting  agenda 

will  be  posted  at  http:// 

www.bioethics.gov.  Members  of  the 


public  may  submit  written  statements 
for  the  Council's  records.  Please  submit 
statements  to  Ms.  Diane  Gianelli, 
Director  of  Communications  (tel.  202/ 
296-4669  or  e-mail  info@bioethics.gov). 
The  public  may  also  express  comments 
during  the  hour  set  aside  for  this 
purpose,  beginning  at  4:30  p.m.  ET.  on 
Thursday,  September  12,  2002. 
Comments  will  be  limited  to  no  more 
than  five  minutes  per  speaker  or 
organization.  Please  give  advance  notice 
of  such  statements  to  Ms.  Gianelli  at  the 
phone  number  given  above,  and  be  sure 
to  include  name,  affiliation,  and  a  brief 
description  of  the  topic  or  natvu«  of  the 
statement. 

TOR  FURTHER  INFORMATION  CONTACT: 
Diane  Gianelli,  202/296-4669.  or  visit 
h  ttp  ://www.  bioethics.gov. 

Dated:  August  26,  2002. 
Dean  Clancy, 

Executive  Director.  The  President's  Council 
on  Bioethics. 

[FR  Doc.  02-22283  Filed  8-29-02;  8:4.'j  am) 
BILUNG  CODE  41S0-24-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  arul 
Prevention 

[Program  Announcement  02129] 

Public  Health  Disease  Surveillance 
Initiative;  Notice  of  Award  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a  grant 
program  for  the  Delaware  Department  of 
Health  and  Social  Services  for  Public 
Health  Disease  Surveillance  Initiative. 

The  purpose  of  this  program  is  to 
build  an  integrated  data  management 
system  that  will  allow  the  sharing  of 
core  data  elements  needed  by  the  State 
of  Delaware  to  effectively  fulfill  its 
responsibilities  for  the  surveillance  and 
reporting  of  communicable  diseases. 
This  program  addresses  the  "Healthy 
People  2010"  focus  area  of 
Immunization  and  Infectious  Diseases. 

B.  Eligible  Applicant 

Assistance  is  provided  only  to  the 
Delaware  Department  of  Health  and 
Social  Services.  No  other  applications 
were  solicited.  Eligibility  was  limited  to 
the  Delaware  Department  of  Health  and 
Social  Services  because  fiscal  year  2002 
federal  appropriations  specially  directs 
the  CDC  to  award  funds  to  continue  the 
development  of  the  Delaware  Electronic 
Reporting  System  (DEERS)  to  track 
diseases. 
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C.  Funds 

Approximately  $791,190  is  being 
awarded  in  FY  2002.  The  award  will 
begin  on  or  about  August  20.  2002  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  one 
year. 

D.  Where  To  Obtain  Additional 
Information 

For  business  management  technical 
assistance,  contact:  Van  A.  King,  Grants 
Management  Specialist,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146.  Telephone  number 
770-488-2751.  e-mail  address 
VKing@cdc.gov. 

For  program  technical  assistance, 
contact:  Michael  R.  Donnelly,  Deputy, 
Integrated  Health  Information  Systems, 
Office  of  the  Director,  Centers  for 
Disease  Control  and  Prevention,  Mail 
Stop  D-68,  Atlanta,  GA  30333. 
Telephone  number  404-639-7820.  e- 
mail  address  MRDonneUy@cdc.gov. 

Dated:  August  22.  2002. 
Sandra  R.  Manning, 

CGFM,  Director.  Procurement  and  Grants 
Office,  Centers  for  Disease  Control  and 
Prevention. 

(FR  Doc.  02-22167  Filed  8-29-02;  8:45  ami 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention  | 

[Program  Announcement  USP01] 

Measuring  the  Impact  of  Health 
Messagoo  in  United  States  Soap 
Operas  on  Foreign  Audiences;  Notice 
of  Award  of  Funds 

A.  Purpose  | 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the  award 
of  fiscal  year  (FY)  2002  funds  for  a  grant 
program  for  Measuring  the  Impact  of 
Health  Messages  in  U.S.  Soap  Operas  on 
Foreign  Audiences. 

The  purpose  of  this  program  is  to 
measure  the  impact  of  health-related 
content  in  U.S.  produced  television 
soap  operas  on  foreign  audiences  and 
assess  how  international  viewers  elicit 
the  meaning  of  these  health  messages 
and  how  cidturally  transferable  the 
health  content  embedded  in  American 
soaps  might  be.  This  program  addresses 
the  "Healthy  People  2010"  focus  area  of 
Educational  and  Community-Based 
Programs. 


B.  Eligible  Applicants 

Assistance  is  being  provided  only  to 
Population  Communications 
International  (PCI),  Studio  City, 
California,  based  on  submission  of  an 
unsolicited  application.  Despite  the 
global  reach  and  viewership  of  U.S. 
produced  television  soap  operas,  little 
research  has  been  conducted  that 
investigates  international  audiences' 
perceptions  of  American  television  soap 
operas  and  in  particular,  the  impact 
health  messages  contained  in  American 
soap  operas  has  on  international 
viewers.  As  a  leading  proponent  and 
practitioner  of  entertainment-education 
methodology,  PCI  works  with  the  U.S. 
television  industry  to  encourage 
Hollywood  television  producers  to 
incorporate  health  and  population 
messages  in  their  programs.  PCI  also 
works  with  partners  in  developing 
countries  to  produce  carefully 
researched  and  culturally  sensitive  soap 
operas  and  to  train  selected  leaders  from 
developing  countries  in  using  television 
for  social  change. 

C.  Availability  of  Funds 

Approximately  $187,125  is  available 
in  FY  2002.  The  award  will  begin  on  or 
about  August  19,  2002  and  will  be  made 
for  a  12-month  budget  period  within  a 
project  period  of  two  years. 

D.  Where  To  Obtain  Additional 
Information 

Business  management  technical 
assistance  may  be  obtained  from: 
Cynthia  R.  Collins,  Lead  Grants 
Management  Specialist,  International 
and  Territories  Acquisition  and 
Assistance  Branch,  Centers  for  Disease 
Control  and  Prevention  (CDC),  2920 
Brandywine  Road,  Rm.  3000,  MS/E-09, 
Atlanta,  GA  30341-4146.  Telephone: 
(770)  488-2757.  Fax:  (770)  488-2688.  E- 
mciil:  coc9@cdc.gov. 

For  program  technical  assistance, 
contact:  Christine  Galavotti,  Behavioral 
Research  Team  Leader,  Women's  Health 
and  Fertility  Branch,  Division  of 
Reproductive  Health,  National  Center 
for  Chronic  Disease  Prevention  and 
Health  Promotion,  Centers  for  Disease 
Control  and  Prevention,  4770  Buford 
Highway,  NE.,  Atlanta,  GA  30341-3724. 
Phone:  (770)  488-6401.  E-mail: 
CGalavotti@cdc.gov. 

Dated:  August  24,  2002. 

Sandra  R.  Manning, 

CGFM,  Director,  Procurement  and  Grants 
Office.  Centers  for  Disease  Control  and 
Prevention. 

[FR  Doc.  02-22168  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Childhood 
Load  Poisoning  Prevention:  IMeeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92^63),  the  National  Center  for 
Environmental  Health  (NCEH)  of  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
following  committee  meeting. 

Name:  Advisory  Committee  on  Childhood 
Lead  Poisoning  Prevention. 

Times  and  Dates:  9  a.m. — 4:30  p.m., 
October  15,  2002;  9  a.m.^4:30  p.m.,  October 
16,  2002. 

Place:  Hyatt  Fisherman's  Wharf  Hotel,  555 
North  Point  Street,  San  Francisco,  CA  94133, 
telephone  415/563-1234. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  35  people. 

Purpose:  The  Committee  shall  provide 
advice  and  guidance  to  the  Secretary;  the 
Assistant  Secretary  for  Health;  and  the 
Director,  CDC,  regarding  new  scientific 
knowledge  and  technological  developments 
and  their  practical  implications  for 
childhood  lead  poisoning  prevention  efforts. 
The  Committee  shall  also  review  and  report 
regularly  on  childhood  lead  poisoning 
prevention  practices  and  recommend 
improvements  in  national  childhood  lead 
poisoning  prevention  efforts. 

Matters  to  Be  Discussed:  Agenda  items 
include:  Updates  on  Primary  Prevention 
issues,  Medicaid  Targeted  Screening  issues. 
Case  Management  issues,  MMWR  Publication 
Process,  Presentations  on  Milwaukee's 
Community-Based  Environmental 
Intervention  Strategies,  National  Survey  of 
Lead  and  Allergens  in  Housing,  and 
Discussion  of  Charge  for  Workgroup 
Reviewing  Evidence  of  Adverse  Effects  of 
Lead.  Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Opportunities  will  be  provided  during  the 
meeting  for  oral  comments.  Depending  on  the 
time  available  and  the  number  of  requests,  it 
may  be  necessary  to  limit  the  time  of  each 
presenter. 

Contact  Person  for  More  Information: 
Crystal  M.  Cresham,  Program  Analyst,  Lead 
Poisoning  Prevention  Branch,  Division  of 
Environmental  Hazards  and  Health  Effects, 
NCEH,  CDC,  1600  Clifton  Road,  NE.,  M/S  E- 
25,  Atlanta,  Georgia  30333,  telephone  404/ 
498-1431,  fax  404/498-1444. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  CDC  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 
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Dated:  August  26,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-22169  Filed  8-2*-02;  8:45  am] 
BtUING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Clinical  Laboratory  Improvement 
Advisory  Committee  (CLIAC): 
Correction 

action:  Notice;  correction. 

TIMES  AND  DATES:  8:30  a.m.-5  p.m., 
September  11,  2002.  8:30  a.m.-3:30 
p.m.,  September  12,  2002. 
summary:  The  Clinical  Laboratory 
Improvement  Advisory  Committee 
published  a  notice  in  the  Federal 
Register  of  August  20,  2002,  announcing 
a  meeting.  The  location  of  the  meeting 
has  been  changed. 

Correction 

In  the  Federal  Register  of  August 
20,2002,  Volume  67,  Number  161, 
Notice,  Page  53950,  "Place"  shovdd 
read:  Place:  Atlanta  Marriott  Century 
Center,  2000  Century  Boulevard,  NE., 
Atlanta,  Georgia.  Telephone:  404/325- 
0000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Whalen,  770/488-8042. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  26,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-22170  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4163-1B-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  C  (Centers  for  Disease  Control 
and  Prevention)  of  the  Statement  of 


Organization,  Functions,  and 
Delegations  of  Authority  of  the 
Department  of  Health  and  Human 
Services  (45  FR  67772-76.  date  October 
14, 1980,  and  corrected  at  45  FR  69296, 
October  20, 1980,  as  amended  most 
recently  at  67  FR  42268-71,  dated  June 
21,  2002)  is  amended  to  centralize 
contract  and  procurement  functions 
within  the  Procurement  and  Grants 
Office  (PGO),  Office  of  Program 
Services,  Centers  for  Disease  Control 
and  Prevention,  and  restructure  PGO. 

Section  C-B,  Organization  and 
Functions,  is  hereby  amended  as 
follows: 

Delete  the  functional  statement  for  the 
P^ice  of  the  Director  (CA581), 
Procurement  and  Grants  Office  (CA58), 
Office  of  Program  Services  (CA5),  and 
insert  the  following: 

(1)  Provides  leadership  and  guidance 
in  all  areas  of  Procurement  and  Grants 
Office  (PGO)  activities;  (2)  provides 
technical  and  managerial  direction  for 
the  development  of  CDC-wide  policies, 
procedures,  and  practices  in  the 
acquisition,  assistance,  and  materiel 
management  areas;  (3)  participates  with 
senior  management  in  program 
planning,  policy  determinations, 
evaluations,  and  decisions  concerning 
acquisition,  assistance,  and  materiel 
management;  (4)  provides  direction  for 
award,  administration,  measures  of 
effectiveness  and  termination  of 
contracts,  purchase  orders,  grants,  and 
cooperative  agreements;  (5)  maintains  a 
continuing  review  of  CDC-wide 
acquisition,  assistance  management,  and 
materiel  management  operations  to 
assure  adherence  to  laws,  policies, 
procedures,  and  regulations;  (6) 
maintains  liaison  with  HHS,  GSA,  and 
other  Federal  agencies  on  acquisition, 
assistance,  and  materiel  management 
policy,  procedure,  and  operating 
matters;  (7)  provides  administrative 
services  and  direction  for  budget, 
property,  travel,  and  personnel  of  the 
PGO;  (8)  processes  data  for  and 
maintains  the  contract  information 
system  for  CDC  and  HHS;  (9)  provides 
technical  and  managerial  direction  for 
the  development,  implementation  and 
maintenance  of  the  Integrated  Contracts 
Expert  (ICE)  System  on  an  CDC-wide 
basis:  (10)  provides  administrative 
support  activities  for  training  and 
development  of  all  PGO  employees;  (11) 
operates  CDC's  Small  and 
Disadvantaged  Business  Program  and 
provides  direction  and  support  to 
various  other  socioeconomic  programs 
encompassing  the  acquisition  and 
assistance  activities;  (12)  provides  cost 
advisory  support  to  acquisition  and 
assistance  activities  with  responsibility 
for  initiating  requests  for  audits  and 


evaluations,  and  providing 
recommendations  to  contracting  officer 
or  grants  management  officer;  (13)  as 
required,  participates  in  negotiations 
with  potential  contractors  and  grantees, 
developing  overhead  rates  for  profit  and 
nonprofit  organizations,  and  provides 
professional  advice  on  accounting  and 
cost  principles  in  resolving  audit 
exceptions  as  they  relate  to  the 
acquisition  and  assistance  processes: 
(14)  provides  information  technology 
support  with  responsibility'  for 
planning,  budgeting,  designing, 
developing,  coordinating,  monitoring, 
and  implementing  IT  projects,  activities, 
and  initiatives;  (15)  develops  and 
implements  organizational  strategic 
planning  goals  and  objectives. 

Delete  the  title  and  functional 
statement  for  Contracts  Management 
Branch  (Pittsburgh)  (CA583J  and  insert 
the  following: 

Acquisition  and  Assistance  Field 
Branch  (CA583I.  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supples,  equipment, 
research  and  development,  studies,  and 
data  collection  for  NIOSH,  NCHS.  and 
other  CIOs  as  directed  by  PGO 
management  through  a  variety  of 
contractual  mechanisms  (competitive 
and  non-competitive);  (2)  plans,  directs, 
and  conducts  assistance  management 
activities  for  NIOSH,  NCHS,  and  other 
CIOs  through  the  awards  of  grants  and 
cooperative  agreements  (competitive 
and  non-competitive);  (3)  reviews 
statements  of  work  and  assistance 
applications  from  a  management  point 
of  view  for  conformity  to  laws, 
regulations,  and  policies,  and  negotiates 
and  issues  contract,  grant,  and 
cooperative  agreement  awards;  (4) 
provides  continuing  surveillance  of 
financial  and  administrative  aspects  of 
acquisition  and  assistance  supported 
activities  to  assure  compliance  with 
appropriate  HHS  and  CDC  policies:  (5) 
gives  technical  assistance,  where 
indicated,  to  improve  the  management 
of  acquisition  and  assistance  supported 
activities  and  responds  to  requests  for 
management  information  from  Officer  of 
Director,  headquarters,  regional  staffs. 
NIOSH,  NCHS,  and  the  public;  (6)    . 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities:  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
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accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership,  direction,  procurement 
options  and  approaches  in  developing 
specification/statements  of  work  and 
contract  awards;  (10)  plans,  directs, 
coordinates,  and  conducts  the  grants 
management  hmctions  and  processes  in 
support  of  assistance  awards,  including 
cooperative  agreements,  discretionary 
grants,  block  grants,  and  formula  grants, 
to  State  and  local  governments, 
universities,  colleges,  research 
institutions,  hospitals,  and  other  public 
and  private  organizations,  small 
businesses,  and  minority-  and/or 
women-owned  businesses  for  NIOSH, 
NCHS,  and  other  CIOs  as  directed  by 
PGO  management;  (11)  participates  with 
top  program  management  in  program 
planning,  policy  determination, 
evaluation,  and  directions  concerning 
acquisition  and  assistance  strategies  and 
execution;  (12)  maintains  Branch's 
ofBcial  contract  and  assistance  files;  (13) 
maintains  a  close  working  relationship 
with  NIOSH,  NCHS,  and  other  CIO 
components  in  carrying  out  their 
missions;  (14)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Delete  the  title  and  functional 
statement  for  the  Grants  Management 
Branch  (CA586J  and  insert  the 
following: 

Acquisition  and  Assistance  Branch  B 
(CA586).  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supplies,  equipment, 
research  and  development,  studies,  and 
data  collection  for  CDC  through  a 
variety  of  contractual  mechanisms 
(competitive  and  non-competitive);  (2) 
plans,  directs,  and  conducts  assistance 
management  activities  for  CDC  through 
the  awards  of  grants  and  cooperative 
agreements  (competitive  and  non- 
competitive); (3)  reviews  statements  of 
work  and  assistance  applications  from  a 
management  point  of  view  for 
conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 
contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
continuing  suirveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assure  compliance  with  appropriate 
HHS  and  CDC  policies;  (5)  gives 
technical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staffs,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 


coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  CDC  project 
officers  and  program  officials;  (10) 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specifications/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinates,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  govenmients,  universities, 
colleges,  research  institutions,  hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC;  (12)  participates 
with  top  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch's  official  contract  and 
assistance  files;  (14)  maintains  a  close 
working  relationship  with  CDC  program 
office  components  in  carrying  out  their 
missions;  (15)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  with 
the  overall  objectives  of  PGO. 

Delete  the  title  and  functional 
statement  in  their  entirety  for  the 
Contracts  Management  Activity 
(HyattsviUe  (CA587). 

Delete  the  title  and  functional 
statement  for  the  Contracts  Management 
Branch  (Atlanta)  (CA588)  and  insert  the 
following: 

Acquisition  and  Assistance  Branch  A 
(CA588).  (1)  Plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  supplies,  equipment, 
research  and  development,  studies,  and 
data  collection  for  CDC  through  a 
variety  of  contractual  mechanisms 
(competitive  and  non-competitive);  (2) 
plans,  directs,  and  conducts  assistance 
management  activities  for  CDC  through 
the  awards  of  grants  and  cooperative 
agreements  (competitive  and  non- 
competitive); (3)  reviews  statements  of 
work  and  assistance  applications  from  a 
management  point  of  view  for 
conformity  to  laws,  regulations,  and 
policies,  and  negotiates  and  issues 


contract,  grant  and  cooperative 
agreement  awards;  (4)  provides 
continuing  siuveillance  of  financial  and 
administrative  aspects  of  acquisition 
and  assistance  supported  activities  to 
assure  compliance  with  appropriate 
HHS  and  QX]  policies;  (5)  gives 
technical  assistance,  where  indicated,  to 
improve  the  management  of  acquisition 
and  assistance  supported  activities  and 
responds  to  requests  for  management 
information  from  Office  of  Director, 
headquarters,  regional  staffs,  CDC 
program  offices  and  the  public;  (6) 
performs  contract  and  purchasing 
administrative  activities  including 
coordination  and  negotiation  of  contract 
modifications,  reviewing  and  approving 
contractor  billings,  resolving  audit 
findings,  and  performing  close-out/ 
termination  activities;  (7)  provides  for 
the  collection  and  reporting  of  business 
management  and  programmatic  data, 
and  analyzes  and  monitors  business 
management  data  on  grants  and 
cooperative  agreements;  (8)  assures  that 
contractor  and  grantee  performance  is  in 
accordance  with  contractual  and 
assistance  commitments;  (9)  provides 
leadership  and  guidance  to  CDC  project 
officers  and  program  officials;  (10] 
provides  leadership,  direction, 
procurement  options  and  approaches  in 
developing  specifications/statements  of 
work  and  contract  awards;  (11)  plans, 
directs,  coordinate,  and  conducts  the 
grants  management  functions  and 
processes  in  support  of  assistance 
awards,  including  cooperative 
agreements,  discretionary  grants,  block 
grants,  and  formula  grants,  to  State  and 
local  governments,  universities, 
colleges,  research  institutions,hospitals, 
and  other  public  and  private 
organizations,  small  businesses,  and 
minority-  and/or  women-owned 
businesses  for  CDC;  (12)  participate 
with  top  program  management  in 
program  plarming,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition  and 
assistance  strategies  and  execution;  (13) 
maintains  Branch  official  contract  and 
assistance  files;  (14)  maintains  a  close 
working  relationship  with  CDC  program 
office  components  in  carrying  out  their 
missions;  (15)  establishes  Branch  goals, 
objectives,  and  priorities  and  assures 
their  consistency  and  coordination  vdth 
the  overall  objectives  of  PGO. 

Delete  the  functional  statement  for  the 
Construction  and  Facilities  Management 
Branch  (CA589)  and  insert  the 
following: 

(1)  Directs  and  controls  acquisition 
planning  activities  to  assure  total 
program  need  are  addressed  and 
procurements  are  conducted  in  a 
logical,  appropriate,  and  timely 
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sequence;  (2)  plans,  directs,  and 
conducts  the  acquisition  of  non- 
personal  services,  institutional  support 
services,  architect/engineering  services, 
construction  of  new  buildings, 
alterations  and  renovations,  and 
commodities  and  equipment  in  support 
of  CDC  facilities,  utilizing  a  wide  variety 
of  contract  types  and  pricing 
arrangements;  (3)  provides  leadership, 
direction,  procurement  options  and 
approaches  in  developing 
specifications/ statements  of  work  and 
contract  awards;  (4)  performs  contract 
and  purchasing  administrative  activities 
including  coordination  and  negotiation 
of  contract  modifications,  reviewing  and 
approving  contractor  billings,  resolving 
audit  findings,  and  performing  close- 
out/termination  activities;  (5)  performs 
simplified  acquisition  activities  in 
support  of  CDC  program  offices;  (6) 
assures  that  contractor  performance  is  in 
accordance  with  contractual 
commitments;  (7)  provides  leadership 
and  guidance  to  CDC  project  officers 
and  program  officials;  (8)  participates 
with  senior  program  management  in 
program  planning,  policy 
determination,  evaluation,  and 
directions  concerning  acquisition 
strategies  and  execution;  (9)  plans, 
directs,  and  coordinates  activities  of  the 
Branch;  (10)  maintains  Branch's  official 
contracts  files:  (11)  maintains  a  close 
working  relationship  with  Facilities 
Planning  and  Management  Office  and 
other  CDC  components  in  carrying  out 
their  missions;  (12)  establishes  Branch 
goals,  objectives,  and  priorities  and 
assures  their  consistency  and 
coordination  with  overall  objectives  of 
PGO. 

Delete  the  title  for  the  International 
Contracts  and  Grants  Branch  (CA58A} 
and  insert  the  International  and 
Territories  Acquisition  and  Assistance 
Branch  (CA58A). 

Dated:  August  23,  2002. 
David  W.  Fleming, 

Acting  Director,  Centers  for  Disease  Control 

and  Prevention. 

[FR  Doc.  02-22166  Filed  8-2»-02;  8:45  am] 

BIUING  CODE  4160-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  RAedicald 
Services. 

[Document  Identifier:  CMS-2567] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  knovra  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  siunmary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
biu-den. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Statement  of 
Deficiencies  and  Plan  of  Correction  and 
Supporting  Regulations  in  42  CFR 
488.18,  488.26,  and  488.28;  Form  No.: 
HCFA-2567  (OMB#  0938-0391);  Use: 
This  Paperwork  package  provides 
information  regarding  the  form  used  by 
the  Medicare.  Medicaid,  and  the 
Clinical  Laboratory  Improvement 
Amendments  (CLIA)  programs  to 
document  a  health  care  facility's 
compliance  or  noncompliance 
(deficiencies)  with  regard  to  the 
Medicare/Medicaid  Conditions  of 
Participation  and  Coverage,  the 
requirements  for  participation  for 
Skilled  Nursing  Facilities  and  Nursing 
Facilities,  and  for  certification  under 
CLIA.  This  form  becomes  the  basis  for 
both  public  disclosure  of  information 
and  CMS  certification  decisions 
(including  termination  or  denial  of 
participation);  Frequency:  Biennially 
and  Annually;  Affected  Public:  Business 
or  other  for-profit.  Not-for-profit 
institutions,  Federal  Government,  and 
State,  Local  or  Tribal  Government; 


Number  of  Respondents:  60,000;  Total 
Annual  Responses:  60.000;  Total 
Annual  Hours:  120,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  yoiu-  request, 
including  your  address,  phone  number. 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov.  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Julie  Brown,  CMS- 
2567,  Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  22.  2002. 
John  P.  Burke,  ID, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs.  Division  of 
Regulations  Development  and  Issuances. 
[FR  Doc.  02-22147  Filed  8-29-02:  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-107] 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
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utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Determining 
Third  Party  Liability  (TPL)  State  Plan 
Preprint  and  Supporting  Regulations  in 
42  CFR  433.138;  Fonn  No.:  CMS-R-107 
{OMB#  0938-0502);  Use:  The  collection 
of  third  party  liability  information 
results  in  significant  program  savings  to 
the  extent  that  liable  third  parties  can  be 
identified  and  pa)mients  can  be  made 
for  services  that  would  otherwise  be 
paid  for  by  the  Medicaid  program.; 
Frequency:  On  occasion;  Affected 
Public:  Individuals  or  Households, 
Federal  Government,  and  State,  Local, 
or  Tribal  Government:  Number  of 
Respondents:  1,900,000;  Total  Annual 
Responses:  1,900,000;  Total  Annual 
Hours:  301,028. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  'http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  yoiu  address,  phone  number, 
0MB  nimiber,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  78&-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Julie  Brown,  CMS- 
R-107,  Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  23,  2002. 
lulie  Brown, 

Acting  Paperwork  Reduction  Act  Team 

Leader.  CMS  Reports  Clearance  Officer.  Office 

of  Strategic  Operations  and  Strategic  Affairs. 

Division  of  Regulations  Development  and 

Issuances. 

(FR  Doc.  02-22148  Filed  8-29-^)2;  8:45  am] 

MUMG  CODE  4120-03-P 


DEPARTMENT  OF  HEA.LTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Identifier:  CMS-R-209  &  CMS- 
R-245] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  DHHS. 

In  compliance  with  the  requirement 
of  section  35Q6{c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fiinctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  ciurently 
approved  collection  Title  of  Information 
Collection:  Medicare  and  Medicaid 
Programs;  Use  and  Reporting  OASIS 
Data  as  Part  of  the  CoPs  for  HHAs  and 
Supporting  Regulations  in  42  CFR 
484.11  and  484.20;  Form  No.:  CMS-R- 
209  (OMB#  0938-0761);  L^se.HHAs  are 
required  to  report  data  from  the  OASIS 
as  a  condition  of  participation. 
Specifically,  the  above  named 
regulations  sections  provide  guidelines 
for  HHAs  for  the  electronic  transmission 
of  the  OASIS  data  as  well  as 
responsibilities  of  the  State  agency  or 
OASIS  contractor  in  collecting  and 
transmitting  this  information  to  HCFA. 
These  requirements  are  necessary  to 
achieve  broad-based,  measurable 
improvement  in  the  quality  of  care 
furnished  through  Federal  programs, 
and  to  establish  a  prospective  payment 
system  for  HHAs.;  Frequency: 
Reporting/Monthly;  Affected  Public: 
Business  or  other-for-profit.  Federal 
Government,  State,  Local  or  Tribal 
Government,  Not-for-profit  institutions.; 
Number  of  Respondents:  6,900;  Total 


Annual  Responses:  65,200;  Total 
Annual  Hours:  838,408. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Medicare  and 
Medicaid  Programs  Use  of  the  OASIS  as 
Part  of  the  CoPs  for  HHAs  and 
Supporting  Regulations  in  Part  484  of  42 
CFR.;  Form  No.:  CMS-R-245  (OMB# 
0938-0760);  Use:  This  regulation 
requires  HHAs  to  use  a  standard  core 
assessment  data  set,  the  OASIS,  to 
collect  information  and  to  evaluate 
adult  non-maternity  patients.  In 
addition,  data  from  the  OASIS  will  be 
used  for  purposes  of  case  mix  adjusting 
patients  under  home  health  PPS  and 
will  facilitate  the  production  of 
necessary  case  mix  information  at 
relevant  time  points  in  the  patient's 
home  heath  stay.  Modifications  have 
been  made  to  currently  approved  OASIS 
forms  to  allow  for  the  preservation  of 
masking  of  personally  identifiable 
information  for  the  non-Medicare/non- 
Medicaid  individuals.;  Frequency: 
Recordkeeping/Upon  patient 
assessment;  Affected  Public:  Business  or 
other-for-profit.  Federal  Government, 
State,  Local  or  Tribal  Government,  Not- 
for-profit  institutions.;  Number  of 
Respondents:  7,100;  Total  Annual 
Responses:  9,510,900;  Total  Annual 
Hours:  8,013,013. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  yoiir  address,  phone  number, 
0MB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  22,  2002. 
John  P.  Burke  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Development  and  Issuances. 
[FR  Doc.  02-22149  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4120-0»-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  IMedicaid 
Services 

[Document  Identifier:  CMS-NEW] 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  ftmctions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  New  Collection;  Title  of 
Information  Collection:  Assessing  the 
Division  of  Information  and  Assistance's 
Customer  Service  for  Written 
Responses;  Form  N0..CMS-IOO68 
(OMB#  0938-NEW);  Use:  DIA  will 
collect  information  several  times  during 
the  FY'02  to  assess  the  customer  service 
provided  via  written  responses.  DIA 
will  conduct  the  written  survey  through 
mailings  that  will  accompany  actual 
responses.  The  envelopes  will  be  sent 
by  Release  Clerks  so  that  the  actual 
writer  has  no  knowledge  that  a 
particular  response  is  being  rated.; 
Frequency:  Quarterly;  Affected  Public: 
Individuals  or  Households;  Number  of 
Respondents:  2872;Total  Annual 
Responses:  Total  Annual  Hours:  287. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  yoiu:  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 


(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  20,  2002. 
lohn  P.  Burke,  lU, 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Strategic  Affairs,  Division  of 
Regulations  Development  and  Issuances. 
(FR  Doc.  02-22150  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  IMedicare  &  IMedicaid 
Services 


[CiyiS-2136-PN] 

Medicaid  Program;  State  Allotments 
for  Payment  of  Medicare  Part  B 
Premiums  for  Qualifying  individuals: 
Federal  Rscal  Year  2002 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Proposed  notice. 

SUMMARY:  In  this  proposed  notice,  we 
publish  our  annual  update  on  the 
proposed  allotment  we  will  make 
available  to  participating  State  agencies 
to  pay  all,  or  some  portion  of.  Medicare 
Part  B  premium  costs  for  a  specified 
category  of  eligible  low-income 
Medicare  beneficiaries  called  qualifying 
individuals  (QIs).  These  proposed 
expenditures,  if  adopted,  will  be  made 
available  during  Federal  fiscal  year  2002 
(beginning  October  1 ,  2001). 
DATES:  We  will  consider  comments  if 
we  receive  them  at  the  appropriate 
address,  as  provided  below,  no  later 
than  5  p.m.  on  October  29,  2002. 
ADDRESSES:  In  commenting,  please  refer 
to  file  code  CMS-2136-PN.  Because  of 
staff  and  resoxirce  limitations,  we  cannot 
accept  comments  by  facsimile  (FAX) 
transmission. 

Mail  written  comments  (one  original 
and  three  copies)  to  the  following 
address  only:  Centers  for  Medicare  & 
Medicaid  Services,  Department  of 
Health'and  Human  Services,  Attention: 
CMS-2136-PN,  P.O.  Box  8010, 
Baltimore,  MD  21244-8010. 

Please  allow  sufficient  time  for  mailed 
comments  to  be  timely  received  in  the 


event  of  delivery  delays.  If  you  prefer, 
you  may  deliver  (by  hand  or  courier) 
your  written  comments  (one  original 
and  three  copies)  to  one  of  the  following 
addresses:  Room  443-G,  Hubert  H. 
Humphrey  Building.  200  Independence 
Avenue,  SW.,  Washington.  DC  20201.  or 
Room  C5-14-03,  7500  Security 
Boulevard,  Baltimore.  MD  21244. 
(Because  access  to  the  interior  of  the 
HHH  Building  is  not  readily  available  to 
persons  without  Federal  Government 
identification,  commenters  are 
encouraged  to  leave  their  comments  in 
the  CMS  drop  slots  located  in  the  main 
lobby  of  the  building.  A  stamp-in  clock 
is  available  for  commenters  wishing  to 
retain  a  proof  of  filing  by  stamping  in 
and  retaining  an  extra  copy  of  the 
comments  being  filed.) 

Comments  mailed  to  the  addresses 
indicated  as  appropriate  for  hand  or 
courier  delivery  may  be  delayed  and 
could  be  considered  late. 

For  information  on  viewing  public 
comments,  see  the  beginning  of  the 
SUPPLEMENTARY  INFORMATION  section. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Nakielny,  (410)  786-4466. 
SUPPLEMENTARY  INFORMATION: 

Inspection  of  Public  Comments 

Comments  received  timely  will  be 
available  for  public  inspection  as  they 
are  received,  generally  beginning 
approximately  3  weeks  after  publication 
at  the  Centers  for  Medicare  &  Medicaid 
Services,  7500  Secmity  Boulevard. 
Baltimore,  Maryland,  21244,  Monday 
through  Friday  of  each  week  from  8:30 
a.m.  to  4  p.m.  Members  of  the  public 
who  are  interested  in  reviewing  timely 
public  comments  are  asked  to  schedule 
an  appointment  by  calling  (410)  786- 
9994. 

I.  Background 

A.  Refore  the  Balanced  Budget  Act  of 
1997 

Before  enactment  of  the  Balanced 
Budget  Act  of  1997  (BBA),  section 
1902(a)(10)(E)  of  the  Social  Security  Act 
(the  Act)  specified  that  State  Medicaid 
plans  must  provide  Medicare  cost- 
sharing  for  three  groups  of  eligible  low- 
income  Medicare  beneficiaries.  These 
three  groups  include:  qualified 
Medicare  beneficiaries  (QMBs). 
specified  low-income  Medicare 
beneficiaries  (SLMBs),  and  qualified 
disabled  and  working  individuals 
(QDWIs). 

A  QMB  is  an  individual  entitled  to 
Medicare  Part  A  (Hospital  Insurance) 
with  an  income  that  falls  at  or  below  the 
Federal  poverty  level  and  resources 
below  $4,000  for  an  individual  and 
$6,000  for  a  couple.  An  SLMB  is  an 
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individual  who  meets  the  QMB  criteria, 
except  that  his  or  her  income  is  between 
a  State-established  level  (at  or  below  the 
Federal  poverty  level)  and  120  percent 
of  the  Federal  poverty  level.  A  QDWI  is 
an  individual  who  is  entitled  to  enroll 
in  Medicare  Part  A,  whose  income  does 
not  exceed  200  percent  of  the  Federal 
poverty  level  for  a  family  of  the  size 
involved,  whose  resources  do  not 
exceed  twice  the  amount  allowed  under 
the  Supplementary  Security  Income 
program,  and  who  is  not  otherwise 
eligible  for  Medicaid. 

The  definition  of  Medicare  cost- 
sharing  at  section  1905(p)(3)  of  the  Act 
includes  payment  for  Medicare 
premiums,  although  QDWIs  only  qualify 
to  have  Medicaid  pay  their  MediccU-e 
part  A  premiums. 

B.  After  Enactment  of  the  Balanced 
Budget  Act  of  1997 

Section  4732  of  the  BBA  amended 
section  1902(a)(10)(E)  of  the  Act  to 
require  that  States  provide  for  Medicaid 
pajnment  of  all,  or  a  portion  of.  Medicare 
Part  B  (Supplementary  Medical 
Insiu-ance)  premiums,  during  the  period 
beginning  January  1998  through 
December  2002,  for  selected  members  of 
two  eligibility  groups  of  low-income 
Medicare  beneficiaries,  referred  to  as 
qualifying  individuals  (QIs). 

Under  section  1902(a)(10)(E)(iv)(I)  of 
the  Act,  State  agencies  are  required  to 
pay  the  full  amount  of  the  Medicare  Part 
B  premium  for  selected  QIs  who  would 
be  QMBs  except  that  their  income  level 
is  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level  for 
a  family  of  the  size  involved.  These 
individuals  cannot  otherwise  be  eligible 
for  medical  assistance  under  the 
approved  State  Medicaid  plan. 

The  second  group  of  QIs,  under 
section  1902(a)(10)(E)(iv)(II)  of  the  Act. 
includes  Medicare  beneficiaries  who 
would  be  QMBs  except  that  their 
income  is  at  least  135  percent  but  less 
than  1 75  percent  of  the  Federal  poverty 
level  for  a  family  of  the  size  involved. 
These  QIs  may  not  be  otherwise  eligible 
for  Medicaid  under  the  approved  State 
plan,  but  are  eligible  for  a  portion  of 
Medicare  cost-sharing  consisting  only  of 
a  percentage  of  the  increase  in  the 
Medicare  Part  B  premium  attributable  to 


the  shift  of  Medicare  home  health 
coverage  from  Part  A  to  Part  B  (as 
provided  in  section  4611  of  the  BBA). 

Section  4732(c)  of  the  BBA  also  added 
section  1933  of  the  Act,  which  specifies 
the  provisions  for  State  coverage  of  the 
Medicare  cost-sharing  for  additional 
low-income  Medicare  beneficiaries. 

Section  1933(a)  of  the  Act  specifies 
that  a  State  agency  must  provide, 
through  a  State  plan  amendment,  for 
medical  assistance  to  pay  for  the  cost  of 
Medicare  cost-sharing  on  behalf  of  QIs 
who  are  selected  to  receive  assistance. 

Section  1933(b)  of  the  Act  sets  forth 
the  rules  that  State  agencies  must  follow 
in  selecting  QIs  and  providing  payment 
for  Medicare  Part  B  premiums. 
Specifically,  the  State  agency  must 
permit  all  QIs  to  apply  for  assistance 
and  must  select  individuals  on  a  first- 
come,  first-served  basis  in  the  order  in 
which  they  apply.  Under  section 
1933(b)(2)(B)  of  the  Act,  when  selecting 
persons  who  will  receive  assistance  in 
calendar  years  after  1998,  State  agencies 
must  give  preference  to  those 
individuals  who  received  assistance  as 
QIs,  QMBs,  SLMBs,  or  QDWIs  in  the  last 
month  of  the  previous  year,  and  who 
continue  to  be  QIs,  or  become  QIs. 
Under  section  1933(b)(4)  of  the  Act, 
persons  selected  to  receive  assistance  in 
a  calendar  year  are  entitled  to  receive 
assistance  for  the  remainder  of  the  year, 
but  not  beyond,  as  long  as  they  continue 
to  qualify.  The  fact  that  an  individual  is 
selected  to  receive  assistance  at  any 
time  during  the  year  does  not  entitle  the 
individual  to  continued  assistance  for 
any  succeeding  year.  Because  the 
allotment  to  the  States  is  limited  by  law, 
section  1933(b)(3)  of  the  Act  provides 
that  the  State  agency  must  limit  the 
number  of  QIs  so  that  the  amount  of 
assistance  provided  during  the  year  is 
approximately  equal  to  a  State's 
allotment  for  that  year. 

Section  1933(c)  of  the  Act  limits  the 
total  amount  of  Federal  funds  available 
for  payment  of  Part  B  premiimis  each 
fiscal  year  and  specifies  the  formula  to 
be  used  to  determine  an  allotment  for 
each  State  from  this  total  amount.  For 
State  agencies  that  execute  a  State  plan 
amendment  in  accordance  with  section 
1933(a)  of  the  Act,  a  total  of  $1.5  billion 
was  allocated  over  5  years  as  follows: 


$200  million  in  FY  1998;  $250  million 
in  FY  1999;  $300  million  in  FY  2000; 
$350  million  in  FY  2001;  and  $400 
million  in  FY  2002. 

The  Federal  matching  rate  for 
Medicaid  payment  of  Medicare  Part  B 
premiums  for  QIs  is  100  percent  for 
expenditures  up  to  the  amount  of  the 
State's  allotment.  No  Federal  matching 
funds  are  available  for  expenditures  in 
excess  of  the  State's  allotment  amount. 
Administrative  expenses  associated 
with  the  payment  of  Medicare  Part  B 
premiimis  for  QIs  remain  at  the  50 
percent  matching  level  and  may  not  be 
taken  from  the  State's  allotment. 

The  amount  available  for  each  fiscal 
year  is  to  be  allocated  among  States 
according  to  the  formula  set  forth  in 
section  1933(c)(2)  of  the  Act.  The 
formula  provides  for  an  amount  to  each 
State  agency  that  is  based  on  each 
State's  share  of  the  Secretary's  estimate 
of  the  ratio  of — (1)  An  amount  equal  to 
the  siun  of  the  following: 

(a)  Twice  the  total  number  of 
individuals  who  meet  all  but  the  income 
requirements  for  QMBs,  whose  incomes 
are  at  least  120  percent  but  less  than  135 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid;  and 

(b)  The  total  number  of  individuals  in 
the  State  who  meet  all  but  the  income 
requirements  for  QMBs,  whose  incomes 
are  at  least  135  percent  but  less  than  175 
percent  of  the  Federal  poverty  level,  and 
who  are  not  otherwise  eligible  for 
Medicaid; 

(2)  The  sum  of  all  of  these  individuals 
imder  item  (1)  for  all  eligible  States. 

n.  Provisions  of  This  Proposed  Notice 

This  notice  announces  the  proposed 
allotments  to  be  made  available  to 
individual  States  for  Federal  fiscal  year 
2002  for  the  Medicaid  payment  of 
Medicare  Part  B  premiums  for  QIs 
identified  under  sections 
1902(a)(10)(E)(iv)(I)  and  (II)  of  the  Act. 
The  formula  used  to  calculate  these 
allotments  was  described  in  detail  in  the 
January  26, 1998  Federal  Register  (63 
FR  3752,  3754)  and,  except  for  the 
incorporation  of  the  latest  data,  has  been 
used  here  without  changes. 


FY  2002  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997 


state 

- 

(a) 
Ml^ 

(b) 
M22 

(c) 
2  X  (a)  +  (b) 

State  share 

of(c) 

(percent) 

State  FY 
2002 
($000) 

allocation 

AK  : 

1 
25 

23 

20 

3 
68 
46 
63 

5 

118 

92 

103 

0.08 
1.90 
1.48 
1.65 

$321 
7,584 
5,913 
6,620 

al 
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FY  2002  State  Allotments  for  Payment  of  Part  B  Premiums  Under  Sec.  4732  of  the  BBA  of  1997— 

Continued 


CA  .. 
CO  .. 
CT  .. 
DC  .. 
de  .. 
FL  ... 
GA  .. 
HI  ... 
lA  .... 
ID  ... 
IL  .... 
IN  ... 
KS  .. 
KY  .. 
LA.. 
MA  . 
MD 
ME  . 
Ml  .. 
MN 
MO 
MS  . 
MT  . 
NC  . 
ND  . 
NE  . 
NH  . 
NJ  .. 
NM 
NV  . 
NY  . 
OH  . 
OK  . 
OR  . 
PA  . 
Rl  .. 
SC  . 
SD  . 
TN  . 
TX  . 
UT  . 
VA  . 
VT  . 
WA 
Wl  .. 
WV 
WY 


State 


(a) 
Ml^ 


(b) 
M2  2 


(c) 
2  X  (a)  -t 


(b) 


State  share 

of(c) 

(percent) 


State  FY 
2002 
($000) 

allocation 


Total 


114 

11 

11 

3 

5 

114 

31 

3 

20 

7 

38 

46 

12 

19 

27 

7 
42 
27 
29 
17 

5 
49 

5 

9 

3 
35 
11 

7 
92 
52 
14 
15 
81 

7 
34 

4 
37 
82 

7 
45 

3 
21 
24 
11 

3 


307 

37 

55 
5 

10 
249  I 

69 

13 

49 

18 
138 

88 

33 

65  i 

57 

85  1 

49 

23, 
127  I 

46 

60 

44 
11 

89 
13 
34 
14 

109 

28 

23 

233 

167 
65 
32 

187 
13 
58 
13 
61 

218 
16 
83 
8 
56 
87 
44 
7 


1374 


3476 


535 
59 
77 
11 
20 
477 
131 
19 
89 
32 
214 
180 
57 
103 
111 
165 
101 
37 
211 
100 
118 
78 
21 
187 
23 
52 
20 
179 
50 
37 
417 
271 
93 
62 
349 
27 
126 
21 
135 
382 
30 
173 
14 
98 
135 
66 
13 


8.60 
0.95 

1  24 

0  18 
0.32 
7  66 
210 
0.31 
1.43 
0.51 
3.44 
2.89 
0.92 

1  65 
1.78 
2.65 
1.62 
0.59 
339 
1.61 
1.90 
1.25 
0.34 
300 
0.37 
0.84 
0  32 
2.88 
0.80 
059 
6  70 
4.35 
1.49 
1.00 
5.61 
043 
2.02 
0.34 
2.17 
6.14 
0.48 
2.78 
0.22 
1.57 
2.17 
1.06 
0.21 


34,383 

3.792 

4.949 

707 

1.285 

3C.656 

8.419 
1.221 
5.720 
2,057 

13.753 

11,568 
3.663 
6.620 
7.134 

10,604 
6,491 
2.378 

13.560 
6,427 
7,584 
5,013 
1.350 

12,018 
1,478 
3,342 
1,285 

11.504 
3,213 
2,378 

26,799 

17,416 
5,977 
3.985 

22,429 
1.735 
8,098 
1,350 
8,676 

24.550 
1,928 

11,118 

900 

6,298 

8,676 

4,242 

835 


6224 


100.00 


400,000 


1  Three-year  average  (1999-2001)  of  number  (000)  of  Mecljcare  beneficiaries  in  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are 
at  least  120%  but  less  than135%  of  the  Federal  Poverty  Level  (FPL).  „  ^      .,  ^      ^  k  ..    k    »  „^^«o  or» 

2  Three-year  average  (1999-2001)  of  number  (000)  of  Medicare  beneficianes  m  State  who  are  not  enrolled  in  Medicaid  but  whose  incomes  are 
at  least  135%  but  less  than  175%  of  the  Federal  Poverty  Level  (FPL). 


m.  Response  to  Comments 

Because  of  the  large  number  of  items 
of  correspondence  we  normally  receive 
on  Federal  Register  documents 
published  for  comment,  we  are  not  able 
to  acknowledge  or  respond  to  them 
individually.  We  will  consider  all 
comments  we  receive  by  the  date  and 
time  specified  in  the  DATES  section  of 
this  proposed  notice,  and,  if  we  proceed 


with  a  subsequent  document,  we  will 
respond  to  the  comments  in  that 
docimient. 

IV.  Regulatory  Impact  Statement 

We  have  examined  the  impact  of  this 
proposed  notice  as  required  by 
Executive  Order  12866  (September 
1993,  Regulatory  planning  and  review), 
the  Regulatory  Flexibility  Act  (RFA) 
(September  19,  1980,  Pub,  L.  96-354), 


section  1102(b)  of  the  Act,  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4),  and  Executive  Order 
13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
when  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
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and  safety  effects;  distributive  impacts; 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economic  effects  of 
$100  million  or  more  annually.  We  have 
determined  this  to  be  a  major  rule.  It 
provides  $400  million  to  a  specialized 
category  of  low-income  Medicare 
beneficiaries. 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  for  small 
entities.  For  purposes  of  the  RFA,  States 
and  individuals  are  not  considered  to  be 
small  entities. 

This  proposed  notice  would  allocate, 
among  the  States,  Federal  funds  to 
provide  Medicaid  payment  for  Medicare 
Part  B  premiums  for  QIs.  The  total 
amount  of  Federal  funds  available 
during  a  Federal  fiscal  year  and  the 
formula  for  determining  individual 
State  allotments  are  specified  in  the  law. 
Because  the  formula  for  determination 
of  State  allotments  is  specified  in  the 
statute,  there  were  no  other  options  to 
be  considered.  Therefore,  we  have 
applied  the  statutory  formula  for  the 
State  allotments  except  for  the  use  of 
specified  data.  Because  the  data 
specified  in  the  law  were  not  available, 
we  have  used  comparable  data  from  the 
U.S.  Census  Bureau  on  the  number  of 
possible  QIs  in  the  States,  as  described 
in  detail  in  tbe  January  26,  1998  Federal 
Register.  Since  the  statutory  formula 
calls  for  an  estimate  of  individuals  who 
could  qualify  for  QI  status  rather  than 
the  number  of  individuals  who  actually 
have  that  status,  the  exact  numbers  of 
those  individuals  will  always  be 
uncertain.  These  new  allotments  for  FY 
2002  incorporate  the  latest  data  from  the 
U.S.  Census  Bureau  from  1999  to  2001, 
as  specified  in  the  footnotes  to  the 
preceding  table. 

We  believe  the  statutory  provisions 
that  would  be  implemented  in  this 
proposed  notice  would  have  a  positive 
effect  on  States  and  individuals.  Federal 
funding  at  the  100  percent  matching  rate 
is  available  for  Medicare  cost-sharing  for 
Medicare  P^  B  premium  payments  for 
selected  QIs,  and  a  greater  number  of 
low-income  Medicare  beneficiaries 
would  be  eligible  to  have  their  Medicare 
Part  B  premiums  paid  luider  Medicaid. 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
for  any  notice  that  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  Such  an  analysis  must 
conform  to  the  provisions  of  section  603 
of  the  RFA.  For  purposes  of  section 
1102(b)  of  the  Act,  we  define  a  small 
rural  hospital  as  a  hospital  that  is 
located  outside  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds. 


We  are  not  preparing  analyses  for 
either  the  RFA  or  section  1102(b)  of  the 
Act,  because  we  have  determined  and 
certify  that  this  proposed  notice  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
or  a  significant  impact  on  the  operations 
of  a  substantial  number  of  small  rural 
hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  Public 
Law  104-4,  also  requires  that  agencies 
assess  anticipated  costs  and  benefits 
before  issuing  any  proposed  rule  and  a 
final  rule  preceded  by  a  proposed  rule 
that  may  result  in  an  expenditure  in  any 
one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  any 
the  private  sector,  or  $110  million  or 
more.  This  notice  would  have  no 
consequential  effect  on  the  governments 
mentioned  or  on  the  private  sector. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism.  Because  this 
proposed  notice  would  simply  provide 
notice  of  funding  ceilings,  as 
determined  under  the  statute,  we  have 
determined  that  this  proposed  notice 
would  not  significantly  affect  the  rights, 
roles,  and  responsibilities  of  States. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  proposed 
notice  with  comment  period  was 
reviewed  by  the  Office  of  Management 
and  Budget  (OMB). 

Authority:  Sections  1902(a)(10)(E)  and 
19,33  of  the  Social  Security  Act  (42  U.S.C. 
1396a(aKlO)(E)  and  1396x). 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.778.  Medical  Assistance 
Program) 

Dated:  April  28,  2002. 
Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  August  26,  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-22228  Filed  8-29-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-01 02] 

Agency  Information  Collection 
Activities;  Announcement  of  OMB 
Approval;  Notification  of  a  Health 
Claim  or  Nutrient  Content  Claim  Based 
on  an  Authoritative  Statement  of  a 
Scientific  Body 

AGENCY:  Food  and  Drug  Administration, 
HHS. 


ACTION:  Notice. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Notification  of  a  Health  Claim  or 
Nutrient  Content  Claim  Based  on  an 
Authoritative  Statement  of  a  Scientific 
Body"  has  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  the  Paperwork  Reduction  Act  of 
1995. 

FOR  FURTHER  INFORMATION  CONTACT: 

Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  28,  2002  (67 
43633),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0374.  The 
approval  expires  on  August  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 

Dated:  August  23,  2002. 
Margaret  M.  Dota^i, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-22115  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02N-01 59] 

Agency  Information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request;  Focus 
Groups  as  Used  by  the  Food  and  Drug 
Administration 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
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DATES:  Submit  written  comments  on  the 
collection  of  information  by  September 
30,  2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  L.  Pincus,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 


collection  of  information  to  OMB  for 
review  and  clearance. 

Focus  Groups  as  Used  by  the  Food  and 
Drug  Administration — New  Collection 

FDA  will  collect  and  use  information 
gathered  through  the  focus  group 
vehicle.  This  information  will  be  used 
to  develop  programmatic  proposals,  and 
as  such,  compliments  other  important 
research  findings  to  develop  these 
proposals.  Focus  groups  do  provide  an 
important  role  in  gathering  information 
because  they  allow  for  a  more  in-depth 
understanding  of  consumers'  attitudes, 
beliefs,  motivations,  and  feelings  than 
do  quantitative  studies. 

Also,  information  from  these  focus 
groups  will  be  used  to  develop  policy 
and  redirect  resources,  when  necessary', 
to  our  constituents.  If  this  information  is 


not  collected,  a  vital  link  in  information 
gathering  by  FDA  to  develop  policy  and 
programmatic  proposals  will  be  missed 
causing  further  delays  in  policy  and 
program  development. 

In  the  Federal  Register  of  May  24, 
2002  (67  FR  36613),  the  agency' 
requested  comments  on  the  proposed 
collection  of  information.  FDA  received 
four  comments,  but  they  did  not  pertain 
to  the  information  collection  though  one 
heartily  supported  the  use  of  focus 
groups  as  an  instrument  to  help  FDA 
better  understand  how  well  respondents 
comprehend  health  issues. 

FDA  estimates  the  burden  for 
completing  the  forms  for  this  collection 
of  information  as  follows; 

The  total  annual  estimated  burden 
imposed  by  this  collection  of 
information  is  2,884  hours  annually. 


Table  1  .- 

-Estimated  Annual  Reporting  Burden^ 

• 

Center 

Subject 

No.  of  Focus 

Groups  per 

Study 

No.  of  Focus 

Group  Sessions 

Conducted 

Annually 

Hours  of 
Number  of             Duration  for 
Participants  per        Each  Group           Total  Hours 
Group                  (includes 
screening) 

Center  for  Biologies 
Evaluation  and  Re- 
search. 

May  use  focus  groups 
when  appropriate. 

1 

5 

9 

1.58 

71 

Center  for  Drug  Eval- 
uation and  Re- 
search. 

Varies  (e.g.,  direct-to-con- 
sumer  Rx  drug  pro- 
motldn,  physician  label- 
ing of  Rx  dmgs,  medica- 
tion guides,  over-the- 
counter  dmg  labeling, 
risk  communication). 

10 

100 

9 

1.5S 

1,422 

* 

Center  for  Devices 
and  Radiological 
Health. 

Varies  (e.g.,  FDA  Seal  of 
Approval,  patient  label- 
ing, tampons,  on-line 
sales  of  medical  prod- 
ucts, latex  gloves). 

5 

25 

O) 

2.08 

468 

Center  for  Food  Safe- 
ty and  Applied  Nu- 
trition. 

Varies  (e.g.,  food  safety, 
nutrition,  dietary  supple- 
ments, and  consumer 
education). 

8 

32 

9 

1.58 

455 

Center  for  Veterinary 
Medicine. 

Varies  (e.g.,  food  safety, , 
labeling,  cosmetic  safety 
and  labeling). 

5 

25                            9 

2.06 

468 

Total 

29 

187                                                             199     '             3.352 

i                               J 

'There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection. 


Annually,  FDA  projects  about  29 
focus  group  studies  using  187  focus 
groups  lasting  an  average  of  1.99  hours 
each.  We  have  allowed  burden  for 
unplanned  focus  groups  to  be 
completed  so  as  not  to  restrict  the 
agency's  ability  to  gather  information  on 
public  sentiment  for  its  proposals  in  its 
regulatory  as  well  as  other  programs. 


Dated:  August  26.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-22284  Filed  8-29-02:  8:45  ami 
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ACTION:  Notice. 


SUMMARY:  The  OIG  periodically 
develops  and  issues  guidance,  including 
Special  Fraud  Alerts  and  Special 
Advisory  Bulletins,  to  alert  and  inform 
the  industry  about  potential  problems  or 
areas  of  special  interest.  This  Federal 
Register  notice  sets  forth  the  recently 
issued  OIG  Special  Advisory  Bulletin 
addressing  the  offering  of  gifts  and  other 
inducements  to  Medicare  and  Medicaid 
beneficiaries. 

FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Robinson  or  Joel  Schaer,  Office  of 
Coimsel  to  the  Inspector  General,  (202) 
619-0335. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

We  are  issuing  this  Special  Advisory 
Bidletin  to  help  the  industry  better 
understand  the  prohibition  on 
furnishing  inducements  to  Medicare 
and  Medicaid  beneficiaries  at  section 
1128A(a){5)  of  the  Social  Security  Act. 
Specifically,  the  Special  Advisory 
Bulletin  addresses  the  offering  of  gifts 
and  other  inducements  to  beneficiaries 
to  influence  their  choice  of  a  Medicare 
or  Medicaid  provider,  practitioner,  or 
supplier. 

n.  Special  Advisory  Bulletin:  Offering 
Gifts  and  Other  Inducements  to 
Beneficiaries  (August  2002) 

Introduction 

Under  section  1128A(a)(5)  of  the 
Social  Security  Act  (the  Act),  enacted  as 
part  of  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA).  a 
person  who  offers  or  transfers  to  a 
Medicare  or  Medicaid  beneficiary  any 
remuneration  that  the  person  knows  or 
should  know  is  likely  to  influence  the 
beneficiary's  selection  of  a  particular 
provider,  practitioner,  or  supplier  of 
Medicare  or  Meditaid  payable  items  or 
services  may  be  liable  for  civil  money 
penalties  (CMPs)  of  up  to  $10,000  for 
each  wrongful  act.  For  purposes  of 
section  1128A(a)(5)  of  the  Act,  the 
statute  defines  "remimeration"  to 
include,  without  limitation,  waivers  of 
copayments  and  deductible  amounts  (or 
any  part  thereof)  and  transfers  of  items 
or  services  for  fi'ee  or  for  other  than  fair 
market  value.  (See  section  1128A(i)(6)  of 
the  Act.)  The  statute  and  implementing 
regulations  contain  a  limited  number  of 
exceptions.  (See  section  1128A(i)(6)  of 
the  Act;  42  CFR  1003.101.) 

Offering  valuable  gifts  to  beneficiaries 
to  influence  their  choice  of  a  Medicare 
or  Medicaid  provider  ^  raises  quality 


'  For  convenience,  in  this  Special  Advisory 
Bulletin,  the  term  "provider"  includes  practitioners 
and  suppliers,  as  defined  in  42  CFR  400.202. 


and  cost  concerns.  Providers  may  have 
an  economic  incentive  to  offset  the 
additional  costs  attributable  to  the 
giveaway  by  providing  unnecessary 
services  or  by  substituting  cheaper  or 
lower  quality  services.  The  use  of 
giveaways  to  attract  business  also  favors 
large  providers  with  greater  financial 
resources  for  such  activities, 
disadvantaging  smaller  providers  and 

L)USill6SS6S. 

The  Office  of  Inspector  General  (OIG) 
is  responsible  for  enforcing  section 
1128A(a)(5)  through  administrative 
remedies.  Given  the  broad  language  of 
the  prohibition  and  the  number  of 
marketing  practices  potentially  affected, 
this  Bulletin  is  intended  to  alert  the 
health  care  industry  as  to  the  scope  of 
acceptable  practices.  To  that  end.  this 
Bulletin  provides  bright-line  guidance 
that  will  protect  the  Medicare  and 
Medicaid  programs,  encoiuage 
compliance,  and  level  the  playing  field 
among  providers.  In  particular,  the  OIG 
will  apply  the  prohibition  according  to 
the  following  principles: 

•  First,  the  OIG  has  interpreted  the 
prohibition  to  permit  Medicare  or 
Medicaid  providers  to  offer  beneficiaries 
inexpensive  gifts  (other  than  cash  or 
cash  equivalents)  or  services  without 
violating  the  statute.  For  enforcement 
piuposes,  inexpensive  gifts  or  services 
are  those  that  have  a  retail  value  of  no 
more  than  $10  individually,  and  no 
more  than  $50  in  the  aggregate  annually 
per  patient. 

•  Second,  providers  may  offer 
beneficiaries  more  expensive  items  or 
services  that  fit  within  one  of  the  five 
statutory  exceptions:  waivers  of  cost- 
sharing  amounts  based  on  financial 
need;  properly  disclosed  copayment 
differentials  in  health  plans;  incentives 
to  promote  the  delivery  of  certain 
preventive  care  services;  any  practice 
permitted  under  the  federal  anti- 
kickback  statute  pursuant  to  42  CFR 
1001.952;  or  waivers  of  hospital 
outpatient  copayments  in  excess  of  the 
minimum  copayment  amoimts. 

•  Third,  the  OIG  is  considering 
several  additional  regulatory  exceptions. 
The  OIG  may  solicit  public  comments 
on  additional  exceptions  for 
complimentary  local  transportation  and 
for  free  goods  in  connection  with 
participation  in  certain  clinical  studies. 

•  Fourth,  the  OIG  will  continue  to 
entertain  requests  for  advisory  opinions 
related  to  the  prohibition  on 
inducements  to  beneficiaries.  However, 
as  discussed  below,  given  the  difficulty 
in  drawing  principled  distinctions 
between  categories  of  beneficiaries  or 
types  of  inducements,  favorable 
opinions  have  been,  and  are  expected  to 
be,  limited  to  situations  involving 


conduct  that  is  very  close  to  an  existing 
statutory  or  regulatory  exception. 

In  siun,  imless  a  provider's  practices 
fit  within  an  exception  (as  implemented 
by  regulations)  or  are  the  subject  of  a 
favorable  advisory  opinion  covering  a 
provider's  own  activity,  any  gifts  or  free 
services  to  beneficiaries  should  not 
exceed  the  $10  per  item  and  $50  annual 
limits.  2 

In  addition,  valuable  services  or  other 
remuneration  can  be  furnished  to 
financially  needy  beneficiaries  by  an 
independent  entity,  such  as  a  patient 
advocacy  group,  even  if  the  benefits  are 
funded  by  providers,  so  long  as  the  - 
independent  entity  makes  an 
independent  determination  of  need  and 
the  beneficiary's  receipt  of  the 
remuneration  does  not  depend,  directly 
or  indirectly,  on  the  beneficiary's  use  of 
any  particular  provider.  An  example  of 
such  an  arrangement  is  the  American 
Kidney  Fund's  program  to  assist  needy 
patients  with  end  stage  renal  disease 
with  funds  donated  by  dialysis 
providers,  including  paying  for  their 
supplemental  medical  insurance 
premiiuns.  (See,  e.g.,  OIG  Advisory 
Opinion  No.  97-1  and  No.  02-1.) 

Elements  of  the  Prohibition 

Remuneration.  Section  1128A(a)(5)  of 
the  Act  prohibits  the  offering  or  transfer 
of  "remuneration".  The  term 
"remuneration"  has  a  well-established 
meaning  in  the  context  of  various  health 
care  fraud  and  abuse  statutes.  Generally, 
it  has  been  interpreted  broadly  to 
include  "anything  of  value. "  The 
definition  of  "remuneration"  for 
purposes  of  section  1128A(a)(5) — ^which 
includes  waivers  of  coinsurance  and 
deductible  amounts,  and  transfers  of 
items  or  services  for  bee  or  for  other 
than  fair  market  value — affirms  this 
broad  reading.  (See  section  1128A(i)(6).) 
The  use  of  the  term  "remuneration" 
implicitly  recognizes  that  virtually  any 
good  or  service  has  a  monetary  value.  ^ 

The  definition  of  "remuneration"  in 
section  1128A(i)(6)  contains  five 
specific  exceptions: 

•  Non-routine,  unadvertised  waivers 
of  copayments  or  deductible  amounts 
based  on  individualized  determinations 
of  financial  need  or  exhaustion  of 
reasonable  collection  efforts.  Paying  the 
premiums  for  a  beneficiary's  Medicare 
Part  B  or  supplemental  insiuance  is  not 
protected  by  this  exception. 

•  Properly  disclosed  differentials  in  a 
health  insurance  plan's  copayments  or 


2  The  OIG  will  revievtr  these  limits  periodically 
and  may  adjust  them  for  inflation  if  appropriate. 

3  Some  services,  such  as  companionship  provided 
by  volunteers,  have  psychological,  rather  than 
monetary  value.  (See,  e.g.,  OIG  Advisory  Opinion 
No.  00-3.) 


deductibles.  This  exception  covers 
incentives  that  are  part  of  a  health  plan 
design,  such  as  lower  plan  copayments 
for  using  preferred  providers,  mail  order 
pharmacies,  or  generic  drugs.  Waivers  of 
Medicare  or  Medicaid  copayments  are 
not  protected  by  this  exception. 

•  Incentives  to  promote  the  delivery 
of  preventive  care.  Preventive  care  is 
defined  in  42  CFR  1003.101  to  mean 
items  and  services  that  (i)  are  covered 
by  Medicare  or  Medicaid  and  (ii)  are 
either  pre-natal  or  post-natal  well-baby 
services  or  are  services  described  in  the 
Guide  to  Clinical  Preventive  Services 
published  by  the  U.S.  Preventive 
Services  Task  Force  (available  online  at 
http://odpbp.osphs.dhhs.gov/pubs/ 
guidecps).  Such  incentives  may  not  be 
in  the  form  of  cash  or  cash  equivalents 
and  may  not  be  disproportionate  to  the 
value  of  the  preventive  care  provided. 
(See  42  CFR  1003.101;  65  FR  24400  and 
24409.) 

•  Any  practice  permitted  under  an 
anti-kickback  statute  safe  harbor  at  42 
CFR  1001.952.4 

•  Waivers  of  copayment  amounts  in 
excess  of  the  minimum  copayment 
amounts  under  the  Medicare  hospital 
outpatient  fee  schedule.  (See  section 
1128A(i)(6)  of  the  Act;  42  CFR 
1003.101.) 

In  addition,  in  the  Conference 
Conunittee  report  accompanying  the 
enactment  of  section  1128A(a)(5), 
Congress  expressed  its  intent  that 
inexpensive  gifts  of  nominal  value  be 
permitted.  (See  Joint  Explanatory 
Statement  of  the  Committee  of 
Conference,  section  231  of  HIPAA, 
Public  Law  104-191.)  Accordingly,  the 
OIG  interprets  the  prohibition  to 
exclude  offers  of  inexpensive  items  or 
services,  and  no  specific  exception  for 
such  items  or  services  is  required.  (See 
65  FR  24400  and  24410.)  The  OIG  has 
interpreted  inexpensive  to  mean  a  retail 
value  of  no  more  than  $10  per  item  or 
$50  in  the  aggregate  per  patient  on  an 
annual  basis.  Id.  at  24411. 

Inducement.  Section  1128A(a)(5)  of 
the  Act  bars  the  offering  of 
remimeration  to  Medicare  or  Medicaid 
beneficiaries  where  the  person  offering 
the  remuneration  knows  or  should 
know  that  the  remuneration  is  likely  to 
influence  the  beneficiary  to  order  or 
receive  items  or  services  from  a 
particular  provider.  The  "shoiUd  know" 
standard  is  met  if  a  provider  acts  with 
deliberate  ignorance  or  reckless 


■♦For  example,  anti-kickback  statute  safe  harbors 
exist  for  warranties;  discounts;  employee 
compensation:  waivers  of  certain  beneficiary 
coinsurance  and  deductible  amounts:  and  increased 
coverage,  reduced  cost-sharing  amounts,  or  reduced 
premium  amounts  offered  by  health  plans.  See  42 
CFR  1001.952(g),  (h),  (i),  and  (k). 


disregard.  No  proof  of  specific  intent  is 
required.  (See  42  CFR  1003.101.) 

The  "inducement"  element  of  the 
offense  is  met  by  any  offer  of  valuable 
(i.e.,  not  inexpensive)  goods  and 
services  as  part  of  a  marketing  or 
promotional  activity,  regardless  of 
whether  the  marketing  or  promotional 
activity  is  active  or  passive.  For 
example,  even  if  a  provider  does  not 
directly  advertise  or  promote  the 
availability  of  a  benefit  to  beneficiaries, 
there  may  be  indirect  marketing  or 
promotional  efforts  or  informal  channels 
of  information  dissemination,  such  as 
"word  of  mouth"  promotion  by 
practitioners  or  patient  support  groups. 
In  addition,  the  OIG  considers  the 
provision  of  free  goods  or  services  to 
existing  customers  who  have  an  ongoing 
relationship  with  a  provider  likely  to 
influence  those  customers'  futiue 
purchases. 

Beneficiaries.  Section  1128A(a)(5)  of 
the  Act  bars  inducements  offered  to 
Medicare  and  Medicaid  beneficiaries, 
regardless  of  the  beneficiary's  medical 
condition.  The  OIG  is  aware  that  some 
specialty  providers  offer  valuable  gifts 
to  beneficiaries  with  specific  chronic 
conditions.  In  many  cases,  these 
complimentary  goods  or  services  have 
therapeutic,  as  well  as  financial, 
benefits  for  patients.  While  the  OIG  is 
mindful  of  the  hardships  that  chronic 
medical  conditions  can  cause  for 
beneficiaries,  there  is  no  meaningful 
basis  under  the  statute  for  exempting 
valuable  gifts  based  on  a  beneficiary's 
medical  condition  or  the  condition's 
severity.  Moreover,  providers  have  a 
greater  incentive  to  offer  gifts  to 
chronically  ill  beneficiaries  who  are 
likely  to  generate  substantially  more 
business  than  other  beneficiaries. 

Similarly,  there  is  no  meaningful 
statutory  basis  for  a  broad  exemption 
based  on  the  financial  need  of  a  category 
of  patients.  The  statute  specifically 
applies  the  prohibition  to  the  Medicaid 
program — a  program  that  is  available 
only  to  financially  needy  persons.  The 
inclusion  of  Medicaid  within  the 
prohibition  demonstrates  Congress' 
conclusion  that  categorical  financial 
need  is  not  a  sufficient  basis  for 
permitting  valuable  gifts.  This 
conclusion  is  supported  by  the  statute's 
specific  exception  for  non-routine 
waivers  of  copayments  and  deductibles 
based  on  individual  financial  need.  If 
Congress  intended  a  broad  exception  for 
financially  needy  persons,  it  is  unlikely 
that  it  would  have  expressly  included 
the  Medicaid  program  within  the 
prohibition  and  then  created  such  a 
narrow  exception. 

Provider,  Practitioner,  or  Supplier. 
Section  1128A(a)(5)  of  the  Act  applies  to 


incentives  to  select  particular  providers, 
practitioners,  or  suppliers.  As  noted  in 
the  regulations,  the  OIG  has  interpreted 
this  element  to  exclude  health  plans 
that  offer  incentives  to  Medicare  and 
Medicaid  beneficiaries  to  enroll  in  a 
plan,  (See  65  FR  24400  and  24407.) 
However,  incentives  provided  to 
influence  an  already  enrolled 
beneficiary  to  select  a  particular 
provider,  practitioner,  or  supplier 
within  the  plan  are  subject  to  the 
statutory  proscription  (other  than 
copayment  differentials  that  are  part  of 
a  health  plan  design).  Id.  In  addition, 
the  OIG  does  not  believe  that  drug 
manufacturers  are  "providers, 
practitioners,  or  suppliers"  for  the 
limited  purposes  of  section  1128A(a)(5). 
unless  the  drug  manufacturers  also  own 
or  operate,  directly  or  indirectly, 
pharmacies,  pharmacy  benefits 
management  companies,  or  other 
entities  that  file  claims  for  payment 
under  the  Medicare  or  Medicaid 
programs. 

Additional  Regulatory  Considerations 

Congress  has  authorized  the  OIG  to 
create  regulatory  exceptions  to  section 
1128A(a)(5)  of  the  Act  and  to  issue 
advisory  opinions  to  protect  acceptable 
arrangements.  (See  sections 
1128A(i)(6)(B)  and  1128D(b)(2)(A)  of  the 
Act.)  While  the  OIG  has  considered 
numerous  arrangements  involving  the 
provision  of  various  free  goods  and 
services  to  beneficiaries,  for  the 
following  reasons  the  OIG  has 
concluded  that  any  additional 
exceptions  will  likely  be  few  in  number 
and  narrow  in  scope: 

•  Any  exception  will  create  the 
activity  that  the  statute  prohibits — 
namely,  competing  for  business  by 
giving  remuneration  to  Medicare  and 
Medicaid  beneficiaries.  Moreover, 
competition  will  not  only  result  in 
providers  matching  a  competitor's  offer, 
but  inevitably  will  trigger  ever  more 
valuable  offers. 

•  Since  virtually  all  free  goods  and 
services  have  a  corresponding  monetar\' 
value,  there  is  no  principled  basis  under 
the  statute  for  distinguishing  between 
the  kinds  of  goods  or  services  offered  or 
the  types  of  beneficiaries  to  whom  the 
goods  or  services  are  offered. 
Attempting  to  draw  such  distinctions 
would  necessarily  result  in  arbitrary- 
standards  and  would  undermine  the 
entire  prohibition.  Congress  has 
provided  no  further  statutor>'  guidance 
on  the  bases  for  distinguishing  and 
evaluating  potential  exceptions. 

Despite  tnese  serious  concerns,  the 
OIG  is  considering  soliciting  public 
comment  on  the  possibility  of  regulatory 
"safe  harbor"  exceptions  under  section 
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1128A(a){5)  for  two  kinds  of 
arrangements: 

•  Complimentary  local 
tmnsportation.  The  OIG  is  considering 
proposing  a  new  exception  for 
complimentary  local  transportation 
offered  to  beneficiaries  residing  in  the 
provider's  primary  catchment  area.  The 
proposal  would  permit  some 
complimentary  local  transportation  of 
greater  than  nominal  value.  However, 
the  exception  would  not  cover  luxury  or 
specialized  transportation,  including 
limousines  or  eimbulances  (but  would 
permit  vans  specially  outfitted  to 
transport  wheelchairs).  The  proposed 
exception  may  include  transportation  to 
the  office  or  facility  of  a  provider  other 
than  the  donor;  howevw,  such 
arrangements  may  implicate  the  anti- 
kickh^ck  statute  insofar  as  they  confer  a 
benefit  on  a  provider  that  is  a  potential 
referral  source  for  the  party  providing 
the  transportation. 

•  Government-sponsored  clinical 
trials.  The  OIG  may  propose  a  new 
exception  for  fi-ee  goods  and  services 
(possibly  including  waivers  of 
copayments)  in  connection  with  certain 
clinical  trials  that  are  principally 
sponsored  by  the  National  Institutes  of 
Health  or  another  component  of  the 
Department  of  Health  and  Human 
Services. 

The  OIG  is  reviewing  its  pending 
'  proposal  (65  FR  25460)  to  permit  certain 
dialysis  providers  to  purchase  Medicare 
supplemental  insurance  for  financially 
needy  persons  in  the  light  of  the 
principles  established  in  this  Bulletin. 

While  the  OIG  does  not  expect  at  this 
time  to  propose  any  additional 
regulatory  exceptions  related  to 
unadvertised  waivers  of  copayments 
and  deductibles,  the  OIG  recognizes  that 
such  waivers  occur  in  a  wide  variety  of 
circumstances,  some  of  which  do  not 
present  a  significant  risk  of  fraud  and 
abuse.  The  OIG  encourages  the  industry 
to  bring  these  situations  to  our  attention 
through  the  advisory  opinion  process. 
Instructions  for  requesting  an  OIG 
advisory  opinion  are  available  on  the 
OIG  Web  site  at  http://oig.hhs.gov/ 
advopn/index.htm. 

Finally,  the  OIG  reiterates  that 
nothing  in  section  1128A(a)(5)  prevents 
an  independent  entity,  such  as  a  patient 
advocacy  group,  from  providing  free  or 
other  valuable  services  or  remuneration 
to  financially  needy  beneficiaries,  even 
if  the  benefits  are  funded  by  providers, 
so  long  as  the  independent  entity  makes 
an  independent  determination  of  need 
and  the  beneficiary's  receipt  of  the 
remuneration  does  not  depend,  directly 
or  indirectly,  on  the  beneficiary's  use  of 
any  particular  provider.  The  OIG  has 
approved  several  such  arrangements 


through  the  advisory  opinion  process, 
including  the  American  Kidney  Fimd's 
program  to  assist  needy  patients  with 
end  stage  renal  disease  with  funds 
donated  by  dialysis  providers.  [See,  e.g., 
OIG  Advisory  Opinion  No.  97-1  and 
No.  02-1.) 

Conclusion 

Congress  has  broadly  prohibited 
offering  remuneration  to  Medicare  and 
Medicaid  beneficiaries,  subject  to 
limited,  well-defined  exceptions.  To  the 
extent  that  providers  have  programs  in 
place  that  do  not  meet  any  exception, 
the  OIG,  in  exercising  its  enforcement 
discretion,  will  take  into  consideration 
whether  the  providers  terminate 
prohibited  programs  expeditiously 
following  publication  of  this  Bulletin. 

The  Office  of  Inspector  General  (OIG)  was 
established  at  the  Department  of  Health  and 
Human  Senices  by  Congress  in  1976  to 
identify  and  eliminate  fraud,  abuse,  and 
waste  in  the  Department's  programs  and  to 
promote  efficiency  and  economy  in 
departmental  operations.  The  OIG  carries  out 
this  mission  through  a  nationwide  program 
of  audits,  investigations,  and  inspections. 

The  Fraud  and  Abuse  Control  Program. 
established  by  the  Health  Insurance 
Portability  and  Accountability  Act  of  1996 
I  HIP AAj.  authorized  the  OIG  to  provide 
guidance  to  the  health  care  industry  to 
prevent  fraud  and  abuse  and  to  promote  the 
highest  level  of  ethical  and  lawful  conduct. 
To  further  these  goals,  the  OIG  issues  Special 
Advisory  Bulletins  about  industry  practices 
or  arrangements  that  potentially  implicate 
the  fraud  and  abuse  authorities  subject  to 
enforcement  by  the  OIG. 

Dated:  August  8,  2002. 
lanet  Rehnquist, 
Inspector  General. 

[FR  Doc.  02-22124  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4152-01-P 


DEPARTMEm-  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4736-N-12] 

Notice  of  Proposed  Information 
Collection  for  Public  Comment— Lease 
Requirements,  Recordkeeping 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 


DATES:  Comments  Due  Date:  October  29, 

2002. 

ADDRESSES:  Interested  persons  are 

invited  to  submit  comments  regarding 

this  proposal.  Comments  should  refer  to 

the  proposal  by  name  and/ or  OMB 

Control  number  and  should  be  sent  to: 

Mildred  M.  Hamman,  Reports  Liaison 

Officer,  Public  and  Indian  Housing, 

Department  of  Housing  and  Urban 

Development,  451  7th  Street,  SW., 

Room  4249,  Washington,  DC  20410- 

5000. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mildred  M.  Hamman.  (202)  708-3642, 

extension  4128.  (This  is  not  a  toll-free 

number). 

SUPPLEMENTARY  INFORMATION:  The 

Department  will  submit  the  proposed 

information  collection  to  OMB  for 

review,  as  required  by  the  Paperwork 

Reduction  Act  of  1995  (44  U.S.C. 

Chapter  35,  as  amended). 

Tnis  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  lie  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  biuden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology;  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Lease 
Requirements— 24  CFR  966.4, 
Recordkeeping. 

OMB  Control  Number:  2577-0006. 
Description  of  the  need  for  the 
information  and  proposed  use:  HUD 
regulations  24  CFR  966.4  prescribe  the 
provisions  that  shall  be  incorporated  in 
leases  by  public  housing  agencies 
(PHAs)  for  dwelling  units  assisted  imder 
the  U.S.  Housing  Act  of  1937  in  projects 
owned  by  or  leased  to  PHAs  to  the 
tenants.  This  recordkeeping  requirement 
imposed  upon  PHAs  by  HUD 
regulations  and  associated  information 
incidental  to  PHAs'  day-to-day 
operations  as  landlords  of  rental 
housing.  If  these  minimal  requirements 
were  not  imposed,  the  Federal 
Government  would  have  no  assurance 
that  PHAs  were  adopting  leases 
consistent  with  the  law  and  regulations 
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and  no  assurance  that  tenants  were 
being  provided  proper  access  to  the 
PHA's  grievance  procedure. 

Agency  form  numbers,  if  applicable: 
None. 

Member  of  affected  public:  State  or 
Local  Government;  individueds  or 
households. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents  rfrequency  of  response,  and 
hours  of  response:  3,330  responses,  one- 
time for  new  and  modified  leases,  48 
average  hours  per  response,  158,400 
hours  total  recordkeeping  burden. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authority:  Section  3506  of  the  paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35, 
as  amended. 

Dated:  August  26,  2002. 

Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  02-22159  Filed  8-29-02;  8:45  am] 

BILLING  CODE  421 0-33-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  ^to.  FR-467»-N-04] 

Reduction  In  Certain  FHA  Muitifamlly 
Mortgage  Insurance  Premiums 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  This  Notice  lowers  the 
mortgage  insurance  premiums  (MIPs) 
for  certain  Federal  Housing 
Administration  (FHA)  multifamily 
mortgage  insurance  programs  whose 
commitments  will  be  issued  in  Fiscal 
Year  2003,  and  republishes  others  at  the 
rate  that  was  in  effect  in  Fiscal  Year 
2002. 

DATES:  Comments  Due  Date:  September 
30,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  and 
responses  to  the  Rules  Docket  Clerk, 
Office  of  the  General  Counsel,  Room 
10276,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street 
SW.,  Washington,  DC  20410-0500. 
Communications  should  refer  to  the 
above  docket  number  and  title. 
Facsimile  (FAX)  responses  are  not 
acceptable.  A  copy  of  each  response  will 
be  available  for  public  inspection  and 
copying  diuing  regular  business  hours 
(7:30  a.m.  to  5:30  p.m.  eastern  time)  at 
the  above  address. 


FOR  FURTHER  INFORMATION  CONTACT: 
Michael  McCullough,  Director,  Office  of 
Multifamily  Development,  U.S. 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW., 
Washington,  DC  20410,  (202)  708-1142. 
Hearing  or  speech-impaired  individuals 
may  access  these  numbers  via  TTY  by 
calling  the  Federal  Information  Relay 
Service  at  (800)  877-8339  (this  is  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

L  Background 

The  interim  rule  on  "Mortgage 
Insurance  Premiums  in  Multifamily 
Programs,"  published  on  July  2,  2001,  at 
66  Federal  Register  35070,  revised 
previous  regulations  that  set  mortgage 
insurance  premiums  (MDP)  at  a  specific 
figure.  The  revision  permits  the 
Secretary  to  change  an  MIP  within  the 
full  range  of  HUD's  statutory  authority 
of  one  fomlh  of  one  percent  to  one 
percent.  This  Notice  announces, 
effective  October  1,  2002,  the  mortgage 
insiu'ance  premiums  to  be  in  effect  for 
FHA  firm  commitments  issued, 
amended  or  reissued  in  Fiscal  Year 
2003,  which  are  shown  in  the  table 
below: 


Multifamily  loan  program 

'         FY  2003 
basis  points 

Section  207— Multifamily 

Housing — New  Constnjc- 

tion/Substantial  Rehabili- 

tation   

61 

Section  207— Manufactured 

Home  Parks  

61 

Section  220 — Housing  In 

Urban  Renewal  Areas 

61 

Section  221  (d)(3)— Mod- 

erate Income  Housing 

80 

Section  221  (d)(4)— Mod- 

erate Income  Housing 

57 

Section  223(a)(7)— Refi- 

nancing of  Insured  Multi- 

family  Project  

50 

Section  223(d)— Operating 

Loss  Loans 

80 

Section  207/223(f)— Pur- 

chase or  Refinance 

Housing  

50 

Section  231— Housing  for 

the  Elderly  

61 

Section  232— Health  Care 

Facilities  

50 

Section  232  pursuant  to 

Section  223(f)— Purchase 

or  Refinance  Health  Care 

Facilities  

50 

Section  234(d)— Condo- 

minium Housing  

50 

Section  241(a)— Additions 

&  Improvements  for 

Apartments 

80 

Section  241(a)— Additions 

&  Improvements  for 

Health  Care  Facilities 

50 

Section  242— Hospitals  

50 

Trtle  XI— Group  Practice 

50 

Multifamily  loan  program 

FY  2003 
basis  points 

HOPE  VI  Projects  with  or 
without  LIHTC— 
[221(d)(4)]  

57 

HOPE  VI  Projects  with  or 
without  LIHTC— [207,  220 
and  231]  

81 

Low  Income  Housing  Tax 
Credit  Projects— 
221(d)(4):207,  220.and 
231  without  HOPE  VI 

50 

n.  Applicable  Mortgage  Insurance 
Premium  Regulations 

The  MIP  regulations  are  contained  in 
24  CFR  207.252.  207.252(a).  and 
207.254.  published  at  66  FR  35072  (Julv 
2,  2001).  This  Notice  is  published  in 
accordance  with  the  procedures  stated 
in  those  regulations. 

III.  Transition  Guidelines 

A.  General 

If  a  firm  commitment  has  been  issued 
at  a  higher  mortgage  insurance  premium 
(MIP)  and  FHA  has  not  initially 
endorsed  the  note,  the  lender  may 
request  the  field  office  to  reprocess  the 
commitment  at  the  lower  MIP  emd  issue 
an  amended  commitment  on  or  after 
October  1.  2002.  If  the  initial 
endorsement  has  occurred,  the  MIP 
cannot  be  changed. 

B.  Extension  of  Outstanding  80  basis 
point  Firm  Commitments 

FHA  may  extend  outstanding  firm 
commitments  when  the  HUB/Program 
Center  determines  that  the  underwriting 
conclusions  (rents,  expenses, 
construction  costs,  mortgage  amount 
and  cash  required  to  close)  are  still 
valid. 

C.  Reprocessing  of  Outstanding  80  basis 
point  Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees  to  reprocess  outstanding 
firm  commitments  at  the  lower  mortgage 
insurance  premium  once  the  new 
premiums  become  effective  in  Fiscal 
Year  2003: 

1.  Outstanding  commitments  with 
initial  60  day  expiration  dates  on  or 
after  the  effective  date  of  the  MIP 
Notice.  FHA  Multifamily  HUB/Program 
Center  staff  will  simply  reprocess  these 
cases  to  reflect  the  impact  of  the  lower 
MIP  and  issue  amended  commitments; 

2.  Outstanding  commitments  with 
initial  expiration  dates  prior  to  the 
effective  date  of  the  MIP  Notice  which 
have  pending  extension  requests  or  have 
had  extensions  granted  by  FHA  beyond 
the  initial  60  day  period.  These  cases 
will  require  more  extensive  reprocessing 
by  FHA  staff.  Reprocessing  will  include 
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an  updated  FHA  field  staff  analysis  and 
review  of  rents,  expenses,  construction 
costs,  particularly  considering  any 
changes  in  Davis-Bacon  wage  rates  and 
cash  required  to  close.  (An  updated 
appraisal  may  be  required  from  the 
mortgagee  depending  on  the  age  of  the 
appraisal.)  If  reprocessing  results  in 
favorable  underwriting  conclusions, 
HUB/Program  Center  staff  will  issue 
amended  commitments  at  the  new  MIP. 

D.  Reopening  of  Expired  80  basis  point 
Firm  Commitments 

FHA  will  consider  requests  from 
mortgagees,  which  requests  may  be 
either  updated  Traditional  Application 
Processing  (TAP)  firm  commitment 
applications  or  updated  Multifamily 
Accelerated  Processing  (MAP) 
applications  with  updated  exhibits,  to 
reopen  expired  80  basis  point 
commitments  on  or  after  the  effective 
date  of  the  MIP  Notice,  provided  that 
the  reopening  requests  are  received 
within  90  days  of  the  expiration  of  the 
commitments  and  include  the  $.50  per 
thousand  of  requested  mortgage 
reopening  fee.  Reopening  requests  will 
be  reprocessed  by  FHA  field  staff  under 
the  instructions  in  paragraph  C.2  above. 

After  expiration  of  the  90  day 
reopening  period,  mortgagees  are 
required  to  submit  new  applications 
with  the  $3  per  thousand  application 
fee.  (MAP  appHcations  must  start  at  the 
preapplication  stage.) 

Credit  Subsidy 

Mortgagee  Letters  will  be  issued  from 
time  to  time  to  advise  mortgagees  of  any 
requirements  for  credit  subsidy,  and  the 
availability  of  credit  subsidy.  In  Fiscal 
Year  2003,  it  is  anticipated  that  only 
three  programs  will  require  credit 
subsidy:  Section  221(d)(3)  for  nonprofit 
sponsors  and  cooperatives  for  new 
construction  or  substantial 
rehabilitation.  Section  223(d)  for 
operating  loss  loans  for  both  apartments 
and  health  care  facilities,  and  Section 
241(a)  for  supplemental  loans  for 
additions  or  improvements  to  existing 
apartments  only.  FHA  will  not  issue 
amended  commitments  for  increased 
mortgage  amoimts  nor  obligate 
additional  credit  subsidy  for  projects 
requiring  credit  subsidy  in  Fiscal  Year 
2003.  I 

Dated:  August  26,  2002. 
Sean  Cassidy, 

General  Deputy  Assistant  Secretary  for 
Housing-Federal  Housing  Commissioner. 
[FR  Doc.  02-22158  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  4210-27-4> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4710-N-06] 

Public  Housing  Assessment  System 
(PHAS);  Extension  of  Interim  Scoring 
Methodologies  for  PHAS  Ptiysical 
Condition  and  Financial  Condition 
Indicators 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing.  HUD. 
action:  Notice. 

summary:  This  notice  advises  public 
housing  agencies  (PHAs)  and  the  public 
that  HUD  will  extend  the  use  of  interim 
scoring  methodologies  for  the  Public 
Housing  Assessment  System  (PHAS) 
Physical  Condition  and  Financial 
Condition  Indicators.  These 
methodologies  were  adopted  by  notice 
published  in  the  Federal  Register  on 
March  15.  2002.  and  described  in 
notices  published  in  the  Federal 
Register  on  November  26,  2001.  This 
extension  applies  to  PHAs  with  fiscal 
years  ending  December  31.  2002;  March 
31,  2003.  and  June  30.  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  contact  the  Office  of 
Public  and  Indian  Housing  Real  Estate 
Assessment  Center  (PIH-REAC), 
Attention;  Wanda  Funk,  U.S. 
Department  of  Housing  and  Urban 
Development.  1280  Maryland  Avenue, 
SW.,  Suite  800,  Washington  DC  20024; 
telephone  the  Technical  Assistance 
Center  at  1-888-245-4860  (this  is  a  toll 
free  number).  Persons  with  hearing-or 
speech-impairments  may  access  that 
number  via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339.  Additional  information  is 
available  from  the  PIH-REAC  internet 
site,  http  -.11  www. hud.gov/offices/reac. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  15,  2002,  HUD  published  a 
notice  (67  FR  11844)  adopting  a  PHAS 
interim  scoring  methodology  for  PHAs 
with  fiscal  years  ending  September  30,    ■ 

2001,  December  31,  2001,  March  31, 

2002,  June  30,  2002,  and  September  30, 
2002.  In  that  notice  HUD  announced 
changes  in  the  scoring  methodology  for 
two  of  the  four  PHAS  assessment 
indicators:  the  Physical  Condition 
Indicator  and  Financial  Condition 
Indicator.  Detailed  information  about 
the  changes  to  the  scoring  processes  was 

.  provided  in  notices  published  in  the 
Federal  Register  on  November  26,  2001. 
The  Introduction  notice  was  published 
at  66  FR  59080.  The  Physical  Condition 
Scoring  Process  Interim  Scoring  notice 


was  published  at  66  FR  59084.  The 
Financial  Condition  Scoring  Process 
Interim  Assessments  notice  was 
published  at  66  FR  59126. 

For  the  Physical  Condition  Indicator, 
diuing  the  interim  period,  the 
inspectkble  areas  are  reduced  from  five 
to  two.  The  weights  assigned  to  the 
three  imscored  inspectable  areas  are 
redistributed  over  the  two  remaining 
inspectable  areas.  In  additij)n,  for  PHAs 
with  a  Physical  Condition  Indicator 
score  of  less  than  24  on  the  30-point 
scale,  properties  will  be  inspected  once 
a  year.  For  PHAs  with  a  Physical 
Condition  Indicator  score  of  24  or 
greater  on  the  30-point  scale,  properties 
will  be  inspected  every  two  years. 

For  the  Financial  Condition  Indicator, 
the  score  for  Current  Ratio  (CR)  and 
number  of  Months  Expendable  Fund 
Balance  (MEFB)  will  not  be  based  on 
peer  groups.  All  PHAs  with  a  CR  or 
MEFB  component  value  of  less  than  one 
will  receive  zero  points  for  these  two 
components  if  the  component  values  for 
CR  and  MEFB  are  equal  to  or  greater 
than  one,  then  PHAs,  regardless  of 
standing  in  relation  to  their  peers,  will 
receive  the  full  nine  points  for  each 
component. 

n.  Extension  of  Interim  Scoring 
Methodologies  for  PHAS  Physical 
Condition  and  Financial  Condition 
Indicators 

At  the  time  that  the  interim  scoring 
processes  were  adopted  on  March  15, 
2002,  the  Department  advised  that  if  an 
extension  of  the  interim  period  were 
necessary,  the  Department  would  notify 
PHAs  and  the  public  by  notice 
published  in  the  Federal  Register.  The 
Department  has  determined  that  an 
extension  of  the  interim  period  is 
necessary,  and  by  this  notice  is 
notifying  PHAs  and  the  public  that  the 
effective  period  for  the  interim  scoring 
processes  is  extended  to  PHAs  having 
fiscal  years  ending  on  December  31, 

2002,  March  31,  2003,  and  June  30, 

2003.  As  advised  in  the  November  26, 
2001,  notice,  the  Department  is 
considering  improvements  and  changes 
to  PHAS,  and  will  continue  to  do  so 
during  this  extension  of  the  interim 
period.  With  respect  to  any  action  that 
may  be  taken,  and  consistent  with  the 
PHAS  rule,  HUD  will  provide  advance 
notice  of  any  changes  and  provide  the 
opportimity  for  comment. 

Dated:  August  26,  2002. 
Paula  O.  Blunt, 

General  Deputy  Assistant  Secretary  for  Public 
and  Indian  Housing. 

[FR  Doc.  02-22206  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  421 0-33-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4786-N-01] 

Notice  of  Availability  of  Revised  Public 
Housing  Occupancy  Guidebook  and 
Request  for  Comments 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 

ACTION:  Notice  of  availability  and 
request  for  comments. 

SUMMARY:  This  notice  advises  the  public 
that  HUD  is  revising  the  Public  Housing 
Occupancy  Guidebook  (Occupancy 
Guidebook)  and  will  make  available  a 
copy  of  the  draft,  revised  Occupancy 
Guidebook  on  the  HUD  Web  site  and 
invites  interested  parties  to  comment  on 
HUD's  revised  Occupancy  Guidebook. 
DATES:  Comment  Due  Date:  September 
16,  2002. 

ADDRESSES:  A  copy  of  HUD's  revised 
Occupancy  Guidebook  can  be  obtained 
via  the  World  Wide  Web  at  http:// 
www.hud.gov/offices/pih/progmms/ 
phrhiip/index.cfm  or  by  calling  the 
Public  and  Indian  Housing  Resource 
Center  at  1-800-955-2232.  Interested 
persons  may  also  submit  comments 
regarding  this  Notice  to  the  Attention  of 
Public  Housing  Occupancy  Guidebook 
Comments,  Department  of  Housing  and 
Urban  Development,  Office  of  Public 
and  Indian  Affairs,  Room  4224,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410.  Communications  should  refer  to 
the  above  docket  number  and  title. 
Comments  may  also  be  submitted  by  e- 
mail  to:  occupancy  guidebook 
comments@hud.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Patricia  Amaudo,  Director,  Customer 
Services  and  Amenities  Division  451 
Seventh  Street,  SW.,  Washington,  DC 
20410-2000;  telephone  niunber  (202) 
708-0744  ext.  4250.  A 
telecommunications  device  (TDD)  for 
hearing  and  speech-impaired  persons  is 
available  at  (202)  708-0455.  (These  are 
not  toll-free  numbers.) 
SUPPLEMENTARY  INFORMATION:  HUD  is 
revising  the  Public  Housing  Occupancy 
Guidebook  (Occupancy  Guidebook)  as 
part  of  HUD's  Rental  Housing  Integrity 
Improvement  Project  (RHIIP).  RHIIP  is  a 
Secretarial  initiative  designed  to  reduce 
subsidy  payment  errors  and  to  ensure 
that  the  right  benefit  is  going  to  the  right 
person.  The  Occupancy  Guidebook 
provides  assistance  to  owners, 
management  agents,  residents,  contract 
administrators  and  HUD  staff  on  the 
admission  and  continued  occupancy  for 
approximately  1.5  million  public 
housing  and  1.8  million  tenant  based 


Section  8  rental  housing  vouchers  in 
housing  units. 

In  order  to  improve  the  quality  of 
HUD's  revised  Occupancy  Guidebook. 
HUD  has  determined  to  make  copies 
available  for  public  comment.  The 
dociunent  is  not  in  final  form  and 
remains  under  review  by  the 
Department.  Copies  of  HUD's  draft, 
revised  Occupancy  Guidebook  will  be 
available  for  a  period  of  ten  (10) 
business  days  beginning  August  30, 
2002,  at  the  HUD  Web  site  http:// 
www.hud.gov/offices/pih/programs/ 
phrhiip/index.cfm.  Members  of  the 
public  without  access  to  the  World 
Wide  Web  may  obtain  a  copy  of  the 
revised  Occupancy  Guidebook  by 
contacting  the  Public  and  Indian 
Housing  Resource  Center  at  1-800-955- 
2232. 

Public  input  is  solicited  on  the  overall 
scope  and  direction  of  the  revised 
Occupancy  Guidebook.  Interested 
members  of  the  public  may  submit 
comments  either  electronically  or  by 
overnight  mail  to  the  addresses  listed  in 
the  ADDRESSES  section  above.  To  be 
most  helpful,  comments  must  be 
identified  by  specific  page  and 
paragraph  references  and  must  be 
received  by  September  16,  2002. 

Dated:  August  27,  2002. 

Milan  Ozdinec, 

Deputy  Assistant  Secretary  for  Public  Housing 
Investments. 

[FR  Doc.  02-22207  Filed  8-29-02;  8:45  am) 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 


[Docket  No.  ER-4407-N-03] 


The  Performance  Review  Board 

agency:  Office  of  the  Deputy  Secretary, 

HUD. 

ACTION:  Notice  of  Appointment. 

summary:  The  Department  of  Housing 
and  Urban  Development  announces  the 
appointments  of  Vickers  B.  Meadows  as 
Vice  Chairperson,  and  Frank  L.  Davis 
and  Dexter  J.  Sidney  as  members  of  the 
Departmental  Performance  Review 
Board.  The  address  is:  Department  of 
Housing  and  Urban  Development, 
Washington,  DC  20410. 
FOR  FURTHER  INFORMATION  CONTACT: 
Persons  desiring  any  further  information 
about  the  Performance  Review  Board 
and  its  members  may  contact  Earnestine 
Pruitt,  Director,  Executive  Personnel 
Management  Division,  Department  of 


Housing  and  Urban  Development. 
Washington.  DC  20410,  Telephone  (202) 
708-1381.  (This  is  not  a  toll-free 
number) 

Dated:  August  23,  2002. 
Alphonso  Jackson, 

Deputy  Secretan:  Department  of  Housing  and 
Urban  Development. 

|FR  Doc.  02-22208  Filed  8-29-02;  8:45  am) 
BILUNG  COOE  4210-32-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Indian  Education  Programs 

Proposed  Agency  Information 
Collection  Activities;  Sutmtisslon  to 
0MB 

agency:  Office  of  Indian  Education 

Programs,  Interior. 

ACTION:  Notice  of  request  for  renewal. 


summary:  In  compliance  with  the 
Paperwork  Reduction  Act,  this  notice 
announces  that  the  Bureau  of  Indian 
Affairs  is  submitting  an  information 
collection  to  the  Office  of  Management 
and  Budget  for  renewal.  The  collection 
concerns  the  enrollment  applications  for 
two  Bureau  operated  post  secondary 
schools:  Haskell  Indian  Nations 
University  and  Southwestern  Indian 
Polytechnic  Institute.  We  are  requesting 
a  renewal  of  clearance  and  requesting 
comments  on  this  information 
collection. 

DATES:  Written  comments  must  be 
submitted  on  or  before  September  30. 
2002. 

addresses:  You  are  requested  to  send 
any  comments  to  Attention:  Desk 
Officer  for  the  Department  of  the 
Interior,  Office  of  Management  and 
Budget,  725  17th  Street  NW., 
Washington,  DC  20503.  Please  send  a 
copy  of  your  written  comments  to 
Kenneth  Whitehom.  Department  of  the 
Interior,  Office  of  Indian  Education 
Programs,  Branch  of  Planning.  MS 
Room  3512  MIB.  1849  C  Street,  NW.. 
Washington.  DC  20240.  You  may  fax 
your  written  comments  to  (202)  208- 
3312. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Whitehom,  (202)  208-4976. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  exercise  of 
authority  delegated  to  the  A.ssistant 
Secretary — Indian  Affairs  under  25 
U.S.C.  2'and  9  and  209  DM  8. 

I.  Abstract 

The  Bureau  of  Indian  Affairs  (BIA)  is 
submitting  the  admission  forms  for 
Haskell  Indian  Nations  University  and 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55863 


SUPPLEMENTARY  INFORMATION:  The 


•    Wnat  nrnHlomc  nr  iccnoc  An  \mii  coa        eiiKiuAtiw-  T'U.^  f^lK 


55862 


Federal  Register / Vol.  67,  No.  169 /Friday.  August  30,  2002 /Notices 


the  Southwestern  Indian  Poljrtechnic 
Institute  for  review  by  0MB.  These 
admission  forms  are  useful  in 
determining  program  eligibility  of 
American  Indian  and  Alaska  Native 
students  for  educational  services.  The 
forms  have  been  changed  to  include  a 
Paperwork  Reduction  Act  and  Public 
Burden  statements,  a  Privacy  Act 
statement,  and  an  Effects  of  Non 
Disclosure  statement. 

These  forms  are  utilized  pursuant  to 
Blood  Quantum  Act,  Public  Law  99- 
228;  the  Snyder  Act,  Chapter  115, 
Public  Law  67-85;  and,  the  Indian 
Appropriations  of  the  48th  Congress, 
Chapter  180,  page  91,  For  Support  of 
Schools,  luly  4,  1884. 

n.  Request  for  Comments 

A  notice  announcing  the  emergency 
clearance  and  requesting  comments  was 
published  on  April  23,  2002  (67  FR 
19770).  There  were  no  comments 
received  regarding  that  notice,  however, 
the  Department  of  the  Interior  invites 
comments  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  The  accuracy  of  the  agencies' 
estimate  of  the  burden  (including  the 
hours  and  cost)  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assimiptions  used; 

(c)  Ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(d)  Ways  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
collection  techniques  or  other  forms  of 
information  technology. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  to 
develop,  acquire,  install  and  utilize 
technology  and  systems  for  the  purpose 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information,  to  search 
data  sources,  to  complete  and  review 
the  collection  of  information;  and  to 
transmit  or  otherwise  disclose  the 
information. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  0MB 
approval  of  this  information  collection. 


They  also  will  become  a  matter  of 
public  record. 

All  written  comments  will  be 
available  for  public  inspection  in  Room 
3512  of  the  Main  Interior  Building,  1849 
C  Street,  NW.,  Washington.  DC,  from 
7:45  a.m.  to  4:15  p.m.  EST.  Monday 
through  Friday,  excluding  legal 
holidays.  If  you  wish  to  have  your  name 
or  address  withheld  from  public  view, 
you  must  state  this  prominently  at  the 
beginning  of  your  comments.  We  will 
honor  your  request  to  the  extent  allowed 
by  law. 

We  will  not  request  nor  sponsor  a 
collection  of  information,  and  you  need 
not  respond  to  such  a  request,  if  there 
is  no  valid  Office  of  Management  and 
Budget  Control  Number. 

m.  Data 

Title:  Applications  for  Admission  to 
Haskell  Indian  Nations  University  and 
to  Southwestern  Indian  Polytechnic 
Institute. 

OMB  approval  number:  1076-0114. 

Type  of  Review:  Renewal. 

Description:  These  eligibility 
application  forms  are  mandatory  in 
determining  a  student's  eligibility  for 
educational  services.  This  collection  is 
at  no  cost  to  the  public. 

Total  Number  of  Respondents:  2.281. 

Total  Number  of  Annual  responses: 
3,943. 

Total  Annual  Burden  hours:  15 
minutes  per  response  x  3,943  annual 
responses  =  986  hours. 

Dated:  August  23.  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary— Indian  Affairs. 
IFR  Doc.  02-22226  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  To  Prepare  a 
Comprehensive  Conservation  Plan  and 
Associated  Environmental 
Assessment  for  the  Aransas  National 
Wildlife  Refuge  Complex  in  Aransas, 
Refugio,  and  Calhoun  Counties,  Texas 

agency:  Fish  and  Wildlife  Service, 

Department  of  the  Interior. 

ACTION:  Notice  of  Intent  to  prepare  a 

Comprehensive  Conservation'Tlan  and 

Associated  Environmental  Assessment 

for  the  Aransas  National  Wildlife  Refuge 

Complex. 

SUMMARY:  This  notice  advises  the  public 
that  the  Fish  and  Wildlife  Service 
(Service)  intends  to  gather  information 
necessary  to  prepare  a  Comprehensive 
Conservation  Plan  (CCP)  and 


environmental  documents  pursuant  to 
the  National  Environmental  Policy  Act 
(NEPA)  and  its  implementing 
regulations,  for  the  Aransas  National 
Wildlife  Refuge  Complex  (ANWRC) 
headquartered  near  Austwell.  Texas. 
The  ANWRC  is  located  in  Aransas, 
Refugio  and  Calhoun  Counties  and 
includes  the  Matagorda  Island  Unit. 

The  Service  is  issuing  this  Notice  in 
compliance  with  the  National  Wildlife   . 
Refuge  System  Administration  Act  of 
1966.  as  amended  (16  U.S.C.  668dd  et 

sea.): 

(1)  To  advise  other  agencies, 
organizations  and  the  public  of  our 
intentions,  and 

(2)  To  obtain  suggestions  and 
information  on  the  scope  of  issues  to  be 
considered  in  the  planning  process. 
DATES:  Special  mailings,  newspaper 
articles,  postings,  and  media 
announcements  will  inform  people  of 
opportunities  for  written  input 
throughout  the  CCP  planning  process. 
Refuge  fact  sheets  will  be  made 
available  at  local  libraries  in  the 
siuTOunding  communities.  This  notice 
of  intent/public  scoping  process  will 
continue  until  October  29.  2002.  Written 
comments  submitted  by  mail  or  e-mail 
should  be  postmarked  by  that  date  to 
ensxire  consideration.  Comments  mailed 
after  that  date  will  be  considered  to  the 
extent  practical.  Inquire  at  the  following 
address  for  future  dates  of  plaiming 
activity  and  due  dates  for  coftmients. 
ADDRESSES:  Address  comments  and 
requests  for  more  information  to: 
Charles  Holbrook,  Refuge  Manager, 
Aransas  NWRC,  CCP-Project,  PO  Box 
100,  Austwell,  TX  77950,  phone:(361) 
286-3559,  fax:  (361)  286-3722. 

Information  concerning  this  Refuge 
may  be  also  found  at  the  following 
wehsite:  http://southwest.fws.gov. 

Comments  submitted  via  E-mail 
should  be  addressed  to  Bemice  Jackson 
at  bemiceJackson@fws.gov  or  Felipe 
Prieto  at  felipe_prieto@fws.gov. 
Additionally,  you  may  hand-deliver 
comments  to  Mr.  Holbrook,  Mrs. 
Jackson  or  Mr.  Prieto  at  Aransas 
National  Wildlife  Refuge,  7  miles 
southeast  of  Austwell,  Texas  on  FM 
2040.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  lo  the  extent 
allowable  by  law. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  Torrez.  Division  of  Planning.  PO 
Box  1306,  Albuquerque,  NM  87103- 
1306. 
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SUPPLEMENTARY  INFORMATION:  The 
National  Wildlife  Refuge  System 
Improvement  Act  of  1997  requires  that 
all  lands  within  the  National  Wildlife 
Refuge  System  (NWRS)  be  managed  in 
accordance  with  an  approved  CCP.  The 
CCP  guides  management  decisions  and 
identifies  refuge  goals,  long-range 
objectives  and  strategies  for  achieving 
refuge  purposes.  Each  Refuge  in  the 
NWRS  has  specific  purposes  for  which 
it  was  established,  iliose  purposes  are 
used  to  develop  and  prioritize 
management  goals  and  objectives  within 
the  National  WildKfe  Refuge  System 
mission  and  to  guide  which  public  uses 
will  occiir  on  a  given  refuge. 

The  plaiming  process  will  consider 
many  elements,  including  habitat  and 
wildlife  management,  habitat  protection 
and  acquisition,  wilderness 
preservation,  public  recreational 
opportunities,  industrial  use  and 
cultural  resources.  Public  input  into  this 
planning  process  is  essential.  The 
planning  process  is  a  way  for  the 
Service  and  the  public  to  evaluate 
refuge  management  goals  and  objectives 
for  the  best  possible  conservation  efforts 
of  this  important  wildlife  habitat. 
Conciuxently,  this  process  is  also 
providing  for  wildlife-dependent 
recreation  opportunities  that  are 
compatible  with  each  Refuge's 
establishing  purposes  and  the  mission 
of  the  NWRS. 

The  Aransas  National  Wildlife  Refuge 
Complex  is  located  in  Aransas,  Refugio 
and  Calhoim  Counties,  Texas  and 
encompasses  115,670  acres  of  coastal 
prairie,  oak  woodland  and  savannah, 
barrier  island  and  salt  and  freshwater 
marshes.  The  CCP  will  provide  other 
agencies  and  the  public  with  a  clear 
understanding  of  the  desired  conditions 
for  the  Refuge  and  how  the  Service  will 
implement  management  strategies  for 
the  conservation  and  development  of 
these  natural  resources. 

The  Service  through  this  notice  of 
intent  formally  begins  the 
comprehensive  conservation  planning 
process  for  the  Aransas  National 
Wildlife  Refuge  Complex.  The  Service 
requests  input  on  any  and  all  issues 
concerning  management  or  public 
recreation.  Comments  regarding  the 
protection  of  threatened  and/or 
endangered  species,  migratory  birds, 
native  species  and  their  habitats  are 
encouraged.  The  Service  is  equally 
interested  in  receiving  public  input  in 
the  following  areas: 

•  What  makes  this  Refuge  special  for 
you? 

•  What  Refuge  projects  or  activities 
interest  you  most? 


•  What  problems  or  issues  do  you  see 
affecting  management  or  public  use  of 
the  Refuge? 

•  What  improvements  do  you 
recommend  for  the  Refuge? 

•  What  changes,  if  any,  would  you 
like  to  see  in  the  management  of  the 
Refuge? 

The  Service  has  provided  the  above 
questions  for  optional  use  only.  The 
Planning  Team  developed  these 
questions  to  facilitate  issues  and  ideas. 
Comments  received  will  be  used  as  part 
of  the  planning  process.  Individual 
comments  will  not  be  referenced  in  our 
reports  or  directly  responded  to. 

The  Service  will  continue  to  solicit 
information  from  the  public  and  other 
agencies  via  open  houses,  meetings,  and 
written  comments.  Special  mailings, 
newspaper  releases,  and 
annoimcements  will  continue  to  inform 
people  of  the  time  and  place  of 
opportunities  for  further  input  to  the 
CCP. 

Review  of  this  project  will  be 
conducted  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.),  NEPA  Regulations  (40  CFR  1500- 
1508)  found  at  (http:// 
www.legal.gsa.gov),  other  appropriate 
Federal  laws,  and  Service  policies  and 
procedures  for  compliance  with  those 
regulations. 

The  Service  will  prepare  an 
Environmental  Assessment  (EA)  in 
accordance  with  procedures  for 
implementing  NEPA  found  in  the 
Department  of  the  Interior  Manual  (DM 
Part  516,  Chap  6).  The  decision  to 
prepare  an  Environmental  Impact 
Statement  instead  of  an  EA  is  contingent 
upon  the  complexity  of  issues  following 
the  scoping  phase  of  the  CCP  process. 

We  estimate  that  the  draft 
environmental  documents  will  be 
available  in  summer  2003  for  public 
review  and  comment. 

Dated:  July  IB,  2002. 
H.  Dale  Hall, 
Regional  Director. 

[FR  Doc.  02-22134  Filed  8-29-02:  8:45  am) 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  receipt  of  application  for 
endangered  species  permit 

AGENCY:  U.S.  Fish  and  Wildlife  Service, 
Interior. 

ACTION:  Notice  of  receipt  of  application 
for  endangered  species  permit. 


SUMMARY:  The  following  applicant  has 
applied  for  a  permit  to  conduct  certain 
activities  with  an  endangered  species. 
This  notice  is  provided  pursuant  to 
section  10(c)  of  the  Endangered  Species 
Act  of  1973,  as  amended  (16  U.S.C.  1531 
et  seq.). 

DATES:  Written  data  or  comments  on 
this  application  must  be  received  at  the 
address  given  below  by  September  30. 
2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  this 
application  are  available  for  review  by 
any  party  who  submits  a  written  request 
for  a  copy  of  such  documents  to  the 
following  office  within  3D  days  of  the 
date  of  publication  of  this  notice:  U.S. 
Fish  and  Wildlife  Service,  300  Westgate 
Center  Drive,  Hadley^  Massachusetts 
01035.  Attention:  Diane  Lynch.  Regional 
Permits  Coordinator.  Telephone:  413- 
253-8628;  Facsimile:  413-253-8482. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  Lynch,  Telephone:  413-253- 
8628;  Facsimile:  413-253-8482 

SUPPLEMENTARY  INFORMATION:  You  are 
invited  to  comment  on  an  application 
received  from  the  Department  of 
Army's,  Fort  AP  Hill,  PRT-TE059639-0. 
The  applicant  requests  authorization  to 
take  (collect)  entire  individuals  of  three 
federally  listed  endangered  plants;  one 
individual  of  Scirracenia  oreophila 
(green  pitcher  plant);  two  individuals  of 
Sarracenia  rubra  spp.  alabamensis 
(Alabama  canebrake  pitcher  plant)  and 
Sarracenia  rubra  spp.  jonesii  (Mountain 
sweet  pitcher  plant),  from  Caroline 
County,  Virginia.  These  plants  are  not 
native  to  Virginia  and  were  planted  by 
an  unauthorized  individual  within  Fori 
AP  Hill's  boundaries.  The  plants  will  be 
removed  from  Fort  AP  Hill  and 
provided  to  the  Lewis  Ginter  Botanical 
Gardens,  Richmond,  Virginia  and  used 
as  part  of  an  educational  display. 

Dated:  July  29,  2002. 
Mamie  A.  Parker, 

Regional  Director. 

IFR  Doc.  02-22151  Filed  8-29-02;  8:45  ami 
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DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Intent  to  Consult  under 
Section  8  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
on  an  Object  of  Cultural  Patrimony  in 
the  Possession  of  the  U.S.  Department 
of  the  Interior,  Fish  and  Wildlife 
Service,  Washington,  DC,  and  in  the 
Control  of  the  U.S.  Department  of  the 
Interior,  Washington,  DC. 

AGENCY:  Fish  and  Wildlife  Service, 

Department  of  the  Interior. 

action:  Notice. 

summary:  Notice  is  hereby  given  in 
accord£Uice  with  provisions  of  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA).  43  CFR 
10.8,  of  the  intent  to  consult  on 
affiliation  vi^ith  an  object  of  ciiltxiral 
patrimony  in  the  possession  of  the  U.S. 
Fish  and  Wildlife  Service,  Washington, 
DC,  and  in  the  control  of  the  U.S. 
Department  of  the  Interior,  Washington, 
D.C. 

DATES:  Information  and  comments  must 
be  submitted  by  October  29,  2002. 
ADDRESSES:  Please  submit  written 
comments  to  the  Director,  Fish  and 
Wildlife  Service,  1849  C  Street,  NW., 
Washington,  DC  20240,  attention:  Kevin 
Kilcullen. 

FOR  FURTHER  INFORMATION,  CONTACT:  Mr. 
Kevin  Kilcullen,  Service  Archaeologist, 
at (703)  358-2029. 

SUPPLEMENTARY  INFORMATION:  The  object 
in  question  is  a  headdress  that  is 
allegedly  associated  with  the  Apache 
Chief  Geronimo  and  the  Commanche 
Tribe  of  Oklahoma.  The  headdress  was 
forfeited  to  the  United  States 
Government  in  November  2001  as  part 
of  a  guilty  plea  agreement  resulting  from 
an  attempt  to  sell  it  in  violation  of 
Sections  703  and  707(a)  of  the  Migratory 
Bird  Treaty  Act.  After  consulting  with 
various  parties,  the  United  States 
District  Coiul  for  the  Eastern  District  of 
Pennsylvania  ruled  that  the  forfeited 
object  would  be  turned  over  to  the 
Department  of  the  Interior  for  care  and 
disposition  under  the  NAGPRA.  The 
headdress  is  ornamented  with  golden 
eagle  feathers  and  is  now  under  the 
control  of  the  Department  and  in  the 
possession  of  the  U.S.  Fish  and  Wildlife 
Service. 

An  initial  assessment  of  the  object 
indicates  that  it  was  likely 
manufactured  during  the  first  decade  of 
the  20th  Century.  Documentation 
submitted  to  the  Court  during  the  trial 
alleges  that  the  headdress  was 
manufactured  for  use  in  "The  Last  Pow- 
Wow,"  a  gathering  of  tribal  chiefs, 


which  occiured  in  1907  in  CoUinsville, 
Indian  Territory,  which  is  now  the  State 
of  Oklahoma.  The  Commanche  Chief 
Quannah  Parker  purportedly  offered  the 
headdress  to  the  Apache  Chief 
Geronimo  for  use  during  the  event. 
Other  documentation  submitted  for  the 
Court's  consideration  alleges  that  Chief 
Geronimo  took  possession  of  the 
headdress  and  subsequently  gave  it  to 
his  Government  escort,  Jack  Moore,  as 
an  act  of  friendship.  After  Geronimo's 
death  in  1909,  Jack  Moore  allegedly 
gave  the  headdress  to  an  acquaintance, 
whose  family  retained  the  object  until 
an  attempt  was  made  to  sell  it  illegally 
in  1999. 

The  Department  of  the  Interior  is 
attempting  to  repatriate  this  object  of 
cultural  patrimony  to  the  appropriate 
tribe  or  individual  using  the  process 
found  in  Subpart  C,  43  CFR  10.8  of 
NAGPRA's  regulations. 

In  order  for  the  Department  to  fulfill 
its  legal  obligations,  we  are  requesting 
information  on  the  following  issues  to 
help  in  determining  the  proper 
affiliation  for  this  object. 

1.  With  regard  to  affiliation,  we  are 
seeking  to  discover: 

a.  The  appropriate  tribal  affiliation 
with  this  headdress; 

b.  the  nature  of  that  relationship;  and 

c.  how  the  relationship  was 
determined. 

2.  Recommendations  on  how  the 
consultation  process  should  be 
conducted. 

3.  The  name  and  address  of  and 
appropriate  methods  to  contact  Tribal 
officials  to  act  as  representatives  diuing 
the  consultation  process. 

4.  The  names  of  any  lineal 
descendants  of  individuals  who  may 
have  an  interest  or  association  with  this 
object. 

5.  The  names  and  appropriate 
methods  to  contact  traditional  religious 
leaders  who  should  be  consulted 
regarding  this  object. 

6.  A  description  of  the  kinds  of 
objects  of  cultural  patrimony  that  yoiu' 
tribe  believes  to  have  been  made 
exclusively  for  ceremonial  and  other 
uses. 

Interested  parties  should  be  aware 
that  this  notice  is  advisory  and  for  the 
purpose  of  gathering  information  to  help 
the  Department  reach  a  determination  of 
affiliation.  Contact  for  the  purpose  of 
consultation  is  not  recognition  of 
affiliation.  We  are,  however,  interested 
in  the  views  of  tribes,  individuals,  and 
other  interested  parties  that  might  be 
helpful  in  determining  proper  affiliation 
of  the  object  in  question. 

A  letter  and  a  copy  of  this  notice  have 
been  sent  to  officials  of  the  Mescalero 
Apache  Tribe,  Apache  Tribe  of 


Oklahoma,  and  Commanche  Indian 
Tribe.  A  similar  public  notice  requesting 
comments  has  been  published  in  major 
newspapers  in  the  State  of  Oklahoma. 

Dated:  July  23,  2002. 
Marshall  P.  Jones,  Jr., 

Deputy  Director,  Fish  and  Wildlife  Service. 
[FR  Doc.  02-22135  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4310-55-U 


DEPARTMENT  OF  THE  INTERIOR 
Geological  Survey 
Technology  Transfer  Act  of  1986 

AGENCY:  U.S.  Geological  Survey. 
ACTION:  Notice  of  Proposed  Cooperative 
Research  &  Development  Agreement 
(CRADA)  Negotiations. 

SUMMARY:  The  U.S.  Geological  Survey 
(USGS)  is  contemplating  entering  into 
Cooperative  Research  and  Development 
Agreement  (CRADA)  with  David  Chereb 
Group,  Inc.  to  develop  an  analytical 
software  tool  available  on  a  CD  that 
takes  "aggregates"  data  ("aggregates" 
refers  to  crushed  stone,  sand  and  gravel, 
and  slag)  and  provides  a  means  to 
analyze  it  in  ways  useful  to  the 
construction  industry  and  governmental 
planners — including  the  production  of 
leading 'economic  indicators. 

Inquiries:  If  any  other  parties  are 
interested  in  similar  activities,  please 
contact  Valentin  Tepordei,  12201 
Simrise  Valley  Drive,  MS  983,  Reston, 
VA  20192,  phone:  (703)  648-7728. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  submitted  to  meet  the  USGS 
policy  requirements  stipulated  in 
Survey  Manual  Chapter  500.20. 

Dated:  August  26,  2002. 
P.  Patrick  Leahy, 

Associate  Director  for  Geology. 

(FR  Doc.  02-22179  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4310-47-M 


DEPARTIMENT  OF  THE  INTERIOR 

Geological  Survey 

Application  Notice  Describing  the 
Areas  of  Interest  and  Establishing  the 
Closing  Date  for  Receipt  of 
Applications  Under  the  Education 
Component  of  the  National 
Cooperative  Geologic  Mapping 
Program  (EDMAP)  for  Fiscal  Year  2003 

AGENCY:  Department  of  the  Interior,  U.S. 
Geological  Smvey  (USGS). 
ACTION:  Notice. 

SUMMARY:  Applications  are  invited  for 
research  projects  under  the  EDMAP. 
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This  program  is  a  component  of  the 
National  Geologic  Mapping  Program,    • 
which  is  designed  to  produce 
information  on  areas  of  scientific,  social, 
or  economic  welfare  in  the  United 
States.  Funding  is  to  support  masters 
and  doctoral  students  during  geologic 
field  mapping.  Cooperative  agreement 
awards  will  be  on  an  equal  cost-sharing 
basis;  matched  with  funds  fi-om  non- 
Federal  sources. 

Applications  may  be  submitted  by 
colleges  and  imiversities  with 
accredited  masters  and  doctoral 
programs  in  Geoscience  or  related 
departments  only. 

ADDRESSES:  The  program  announcement 
is  expected  to  be  available  on  or  about 
August  26,  2002.  You  may  obtain  a  copy 
of  Announcement  No.  03HQPA0004 
fi-om  the  USGS  Acquisition  and  Grants 
Information  Site  at  http://www.usgs.gov/ 
contracts/EDMAP/index.html  or  by 
writing  to  Kimberly  Dove,  U.S. 
Geological  Siuvey,  Office  of  Acquisition 
and  Grants,  Mail  Stop  205G,  12201 
Simrise  Valley  Drive,  Reston,  Virginia 
20192,  or  by  fax  (703)  648-7901. 
DATES:  The  closing  date  for  receipt  of 
applications  will  be  on  or  about 
November  13,  2002.  The  actual  closing 
date  will  be  specified  in  Announcement 
No.  03HQPA0004. 
FOR  FURTHER  INFORMATION  CONTACT: 
Randy  Omdorf,  Educational  Component 
of  the  National  Cooperative  Geologic 
Mapping  Program,  Geological  Survey, 
Mail  Stop  908, 12201  Sumise  Valley 
Drive,  Reston,  Virginia  20192. 
Telephone  (703)  648-4316. 
SUPPLEMENTARY  INFORMATION:  Authority 
for  this  program  is  contained  in  the 
National  Geologic  Mapping 
Reauthorization  Act  of  1999,  Public  Law 
106-148.  The  Office  of  Management  and 
Budget  Catalog  of  Federal  Domestic 
Assistance  Niunber  is  15.810. 

Dated:  August  20,  2002. 

Carol  F.  Aten, 

Chief.  Office  of  Administrative  Policy  and 
Services. 

[FR  Doc.  02-22180  Filed  8-29-02:  8:45  am] 

BILLING  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Advisory  Board  for  Exceptional 
Children 

AGENCY:  Bureau  of  Indian  Affairs, 
Interior. 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  the 


Bureau  of  Indian  Affairs  announces  that 
the  Advisory  Board  for  Exceptional 
Children  will  hold  its  next  meeting  in 
Choctaw,  Mississippi.  The  purpose  of 
the  meeting  is  tc^  discuss  the  impact  of 
the  Individuals  with  Disabilities 
Education  Act  Amendments  of  1997  on 
Indian  children  with  disabilities. 

DATES:  The  Board  will  meet  Thursday, 
September  26,  2002  itom  8  a.m.  to  4:30 
p.m.,  Friday,  September  27,  2002  from 
8  a.m.  to  4:30  p.m.  and  Saturday, 
September  28,  2002  from  8  a.m.  to  12 
p.m.  (EST). 

ADDRESSES:  The  meetings  will  be  held  at 
the  Golden  Moon  Hotel  and  Casino  at 
Pearl  River  Resort,  Highway  16  West. 
Choctaw,  Mississippi  39350,  Telephone 
(601) 650-1234;  Fax (601) 650-1350. 

Written  statements  may  be  submitted 
to  Mr.  William  A.  Mehojah,  Director, 
Office  of  Indian  Education  Programs, 
BxuBau  of  Indian  Affairs,  1849  C  Street, 
NW.,  MS-3512,  Washington,  DC  20240; 
Telephone  (202) 208-6123;  Fax  (202) 
208-3312. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

Sherry  Allison,  Education  Specialist — 
Special  Education,  Biu^au  of  Indian 
Affairs,  Office  of  Indian  Education 
Programs,  Center  for  School 
Improvement,  P.O.  Box  1088, 
Albuquerque,  New  Mexico  87103; 
Telephone  (505)  248-7529. 

SUPPLEMENTARY  INFORMATION:  The 
Advisory  Board  was  established  to 
advise  the  Secretary  of  the  Interior, 
through  the  Assistant  Secretary — Indian 
Affairs,  on  the  needs  of  Indian  children 
with  disabilities,  as  mandated  by  the 
Individuals  with  Disabilities  Education 
Act  Amendments  of  1997  (Pub.  L.  105- 
t7,June4,  1997). 

The  agenda  for  this  meeting  will  cover 
public  comments,  approval  of  minutes, 
new  business:  annual  report, 
comprehensive  system  of  personnel 
development,  new  organizational 
information,  procedures  for  complaint 
investigations.  Elementary  and 
Secondary  Education  Act  Re- 
authorization and  Individuals  with 
Disabilities  Education  Act  Re- 
authorization. Meetings  are  open  to  the 
public. 

The  next  Board  meeting  will  be  held 
on  or  about  January  7-9,  2003.  Location, 
date  and  time  may  be  obtained  from  the 
Center  for  School  Improvement, 
telephone  (505)  248-7529  or  7544;  Fax 
(505) 248-7545. 

Dated:  August  23,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary — Indian  Affairs. 

[FR  Doc.  02-22227  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4310-6W-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Ljind  Manageirtent 
[CO-SJFO-01-001EIS] 

Notice  of  Availability  of  Final 
Environmental  Impact  Statement 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  Availability  of  the 

Final  Environmental  Impact  Statement 

for  oil  and  gas  development  on  the 

Southern  Ute  Indian  Reser\'ation.  in  La 

Plata  and  Archuleta  Counties,  Colorado. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
implementing  regulations  and  other 
applicable  statutes,  the  Bureau  of  Land 
Management  (BLM)  announces  the 
availability  of  a  Final  Environmental 
Impact  Statement  (FEIS)  for  Oil  and  Gas 
Development  on  the  Southern  Ute 
Indian  Reservation,  in  La  Plata  and 
Archuleta  Counties,  Colorado.  The 
BLM,  in  cooperation  with  the  Bureau  of 
Indian  Affairs  and  the  Southern  Ute 
Tribe,  has  prepared  the  FEIS  to  provide 
Tribal  leaders  and  agency  decision 
makers  with  comprehensive 
environmental  impact  information  on 
which  to  base  oil  and  gas  leasing  and 
development  decisions. 

The  BLM  also  involved  the  local 
conmiunity  in  the  collaborative  process 
through  the  scoping  effort;  outreach 
efforts  in  conjunction  with  the  Tribal 
Energy  and  Natural  Resources 
Departments;  meetings  with  the  San 
Juan  Citizen's  Alliance,  the  U.S.  Fish 
and  Wildlife  Service,  the  Colorado  Oil 
and  Gas  Conservation  Commission  and 
the  Colorado  Division  of  Wildlife. 
DATES:  Written  comments  on  the  FEIS 
will  be  accepted  for  30  days  following 
the  date  that  the  Environmental 
Protection  Agency  (EPA)  publishes  their 
notice  of  availability  of  the  FEIS  in  the 
Federal  Register.  The  BLM  will  notify- 
all  parties  on  this  project's  mailing  list 
of  the  dates  when  comments  will  be 
accepted. 

ADDRESSES:  Please  address  questions, 
comments  or  requests  for  copies  of  the 
FEIS  to  the  San  Juan  Public  Lands 
Center,  Attn:  Walt  Brown,  15  Burnett 
Court,  Durango,  CO  81301. 
FOR  FURTHER  INFORMATION  CONTACT:  Walt 
Brown  at  the  above  address,  or  phone: 
970-247-4874. 

SUPPLEMENTARY  INFORMATION:  This 
Programmatic  DEIS  analyzes  the 
potential  impacts  of  future  oil  and  gas 
development  on  approximately  200,000 
acres  of  Tribal  land  within  a  421,000- 
acre  Study  Area.  Individual 
authorizations  with  appropriate  NEPA 
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analysis  would  be  granted  to  operators 
on  a  site-specific  project  basis.  The 
Study  Area  lies  entirely  within  the 
exterior  boundaries  of  the  Southern  Ute 
Indian  Reservation  and  includes  Indian 
mineral  estate,  a  patchwork  of  Tribal 
and  fee  lands,  and  a  small  amoimt  of 
State  of  Colorado  parkland.  The  hidian 
mineral  estate  is  held  in  trust  by  the 
United  States  of  America  for  the  benefit 
of  the  Southern  Ute  Indian  Tribe,  and 
the  federal  government  retains  this  trust 
responsibility  due  to  historical  factors. 
The  DEIS  is  a  cooperative  effort  by  the 
Southern  Ute  Indian  Tribe,  the  BLM  and 
theBIA. 

Most  of  the  Study  Area  is  already 
substantially  developed  for  both 
conventional  gas  production  and 
coalbed  methane  (CBM)  production. 
The  Study  Area  also  supports 
substantial  agricultural  and  residential 
surface  use,  with  lesser  amounts  of 
commercial  and  recreational  land  use. 

The  EPA  and  the  BLM  each  published 
a  Notice  of  Availability  in  the  Federal 
Register  on  January  5,  2001 .  The  Draft 
Environmental  Impact  Statement  (DEIS) 
was  mailed  to  the  public  in  January, 
2001.  A  public  meeting  for  the  DEIS  was 
held,  piusuant  to  40  Code  of  Federal 
Regulations  (CFR)  1506.6,  at  6  p.m. 
MDT,  on  Tuesday,  February  27,  2001  at 
the  Rolling  Thunder  Hall  in  Ignacio, 
Colorado.  The  piupose  of  the  meeting 
was  to  solicit  public  comments  on  the 
DEIS.  The  60-day  comment  period  on 
the  DEIS  ended  on  March  20,  2001. 

The  FEIS  analyzes  three  alternatives. 
Alternative  1  is  the  no-action  alternative 
and  represents  the  continuation  of 
present  management  and  of  exploration 
and  development  at  rates  that  are 
similar  to  recent  drilling  and 
development  activity  rates.  A  total  of 
210  wells  would  be  developed, 
including  both  conventional  and  CBM 
wells. 

Alternative  2  considers  the  drilling  or 
recompletion  of  an  optional  second 
well,  or  infill  well,  on  a  majority  of  CBM 
spacing  units  located  on  Tribal  trust 
lands  within  the  Study  Area.  This 
would  result  in  an  effective  CBM  well 
density  of  foiu  wells  per  section.  The 
increased  number  of  wells  would  allow 
accelerated  production  of  the  resource, 
increase  recoveries  of  the  gas  in  place, 
and  increase  economic  returns  to  the 
Tribe.  The  status  quo  development 
described  in  Alternative  1  is  included 
within  Alternative  2,  resulting  in  a  total 
of  636  new  wells  that  would  be  drilled 
imder  Alternative  2,  including  both 
conventional  and  CBM  production 
wells. 

Alternative  3  is  the  Agency  and  Tribal 
preferred  alternative.  This  alternative 
includes  all  the  developments  included 


within  Alternative  2  plus  the  addition  of 
Enhanced  Coalbed  Methane  (ECBM) 
recovery  techniques;  i.e.,  the  injection  of 
nitrogen,  carbon  dioxide,  or  other  fluids 
into  the  Fruitland  Formation.  For  the 
purpose  of  Alternative  3,  ECBM  was 
projected  to  occvu  on  almost  half  the 
Tribal  CBM  spacing  \mits  within  the 
exterior  boundaries  of  the  Reservation, 
resulting  in  70  injection  wells  drilled  or 
recompleted  (one  injection  well  per 
every  two  producing  wells  in  the 
injection  project  areas)  on  Tribal  trust 
lands.  Some  of  the  injection  wells  may 
be  directionally  drilled  off  existing  pads 
to  minimize  impacts  and  costs. 
Additional  production  wells  would  not 
be  required.  A  total  of  706  wells  would 
be  developed  under  Alternative  3, 
including  conventional  wells,  CBM 
production  wells,  and  injection  wells. 

Eighteen  letters  were  received  during 
the  comment  period  on  the  Draft  EIS 
from  February  6.  2001  to  March  20, 
2001,  and  five  oral  comments  were 
recorded  at  the  public  meeting  on 
February  27,  2001.  The  issues  that  were 
identified  in  the  comment  letters  and  at 
the  meeting  included  the  scope  of  the 
air  quality,  water  quality,  cultural 
resoiuce,  socioeconomic,  transportation 
and  cumulative  impact  analyses;  the 
range  and  detail  of  the  alternatives;  the 
need  for  additional  air  and  water  quality 
monitoring;  the  lack  of  analysis  for  80 
acre  gas  well  spacing;  and  the  need  for 
additional  analysis  of  impacts  from 
cavitation  and  flaring. 

All  comments  received  on  the  DEIS 
have  been  addressed  appropriately  in 
the  FEIS,  including  revisions  to  the 
document  as  warranted.  The  FEIS  is  not 
a  decision  document.  A  Record  of 
Decision  will  be  prepared  and  made       ^ 
available  to  the  public  following  the  30- 
day  comment  period  on  the  FEIS. 

Comments  on  the  FEIS,  including 
names  and  street  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  San  Juan  Public  Lands 
Center,  15  Burnett  Court,  Durango, 
Colorado,  during  regular  business  hoiu-s 
(8  a.m.  to  4:30  p.m.),  Monday  through 
Friday,  except  holidays. 

Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  from  disclosure  imder  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comment.  Such  requests 
will  be  honored  to  the  extent  allowed  by 
law.  All  submissions  from  organizations 
or  businesses,  and  from  individuals 
identifying  themselves  as 
representatives  of  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  inspection  in 
their  entirety. 


Dated:  June  10,  2002. 
Mark  Stiles, 

Acting  Center  Manager,  San  Juan  Public 
Lands  Center,  Colorado,  Bureau  of  Land 
Management,  USDL 
[FR  Doc.  02-21684  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-5853-EU1 

Notice  of  Realty  Action:  Competitive 
Sale  of  Public  Lands  In  Clark  County, 
NV 

agency:  Biueau  of  Land  Management, 
Interior. 

ACTION:  The  following  lands  have  been 
designated  for  disposal  under  Public 
Law  105-263,  and  the  Southern  Nevada 
Public  Land  Management  Act  of  1998 
(112  Stat.  2343).  They  will  be  sold 
competitively  in  accordance  with 
Section  203  and  Section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (90  Stat.  2750,  43  U.S.C. 
1713  and  1719)  at  not  less  than  the 
appraised  fair  market  value  (FMV). 

Mount  Diablo  Meridian,  Nevada 

T.  19  S.,  R.  60  E., 

Sec.  18,  SWV4NWV4NEV4, 

NEV4NWV4NEV4.  WV2SWV4SWV4NEV4; 
Sec.  19,  WV2NEV4NWV4SEV4; 
Sec.  32,  SEV4NEV4NEV4SWV4, 

NEV4SEV4NEV4SWV4, 

SEV4SEV4NEV4SWV4, 

SWV4NW  V4NWV4SEV4 , 

NWV4SWV4NWV4SEV4. 
T.  21  S.,R.  60E., 

Sec.  17,  WV2NEV4NEV4NEV4; 
Sec.  31,  EV2SWV4SWV4NEV4. 
T.  22  S.,  R.  60  E., 
Sec.  9,  WV2NEV4NEV4SEV4; 
Sec.  12,  EV2SWV4SEV4NEV4, 

SWV4SEV4SEV4NEV4; 
Sec.  13,  SWV4SEV4SWV4NWV4; 
Sec.  15,  WV2NWV4NWV4NWV4; 
Sec.  18,  SEV4SWV4SEV4; 
Sec.  21.  NWV4SEV4SWV4NWV4,    • 

NEV4SEV4SWV4NWV4, 

NWV4SWV4SEV4NWV4, 

NEV4SWV4SEV4NWV4;      - 
Sec.  23,  NWV4SWV4SEV4NEV4; 
Sec.  24,  SEV4NWV4NEV4NEV4. 

NEV4NEV4SWV4NEV4, 

SEV4NEV4SWV4NEV4. 

NEV4NWV4SWV4NEV4, 

NWV4NWV4SWV4NE  V4 , 

SW  V4NW  'ASW  'ANE  V4 , 
NE.V4NWV4SEV4NEV4, 
SV2NWV4NEV4NWV4, 
WV2SWV4NE  V4NW  V4 , 
•  SEV4SWV4NEV4NWV4, 
SW  'ASE 'ANW 'ANW  V4 . 
E  V2SEV4NWV4NW  V4 , 
NEV4NEV4NEV4SWV4. 
T.  22  S.,  R.  61  E., 

Sec.  14,  EV2SWV4SWV4SEV4NEV4, 
W  V2SE 'ASW  'ASE 'ANE  V«, 
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SWV4NWV4NEV4SEV4, 
WV2NEV4SEV4SWV4SEV4, 
WV2NWV4SWV4SEV4SEV4, 
WV2NWV4NWV4SEV4SEV4. 
EV2NWV4NWV4SEV4SEV4, 
WV2NEV4NWV4SEV4SEV4, 
EV2NEV4NfWV4SEV4SEV4, 
SE'ANW'ASE'ASE'A, 
E  V2SWV4NWV4SE 'ASE 'A , 
NEV4SWV4SEV4SEV4, 
WV2SEV4SWV4SEV4SEV4. 
T.  22  S.,  R.  60  E.,  M.D.M., 
Sec.  21,  SEV4SWV4SWV4NEV4, 
SV2SEV4SWV4NEV4, 
SWV4SWV4SEV4NEV4. 
SV2SEV4SEV4NEV4, 
SW'ASE  V4SWV4NWV4 .  SW'ASE 'A 
SEV4NWV4,  NEV4NWV4NEy4SWV4, 
SW'ANW'ANE'ASW'A, 
SV2SWV4NEV4SWV4, 
WV2NE 'ANfW'ASW'A , 
NV2NWV4NWV4SWV4, 
SWV4NWV4NWV4SWV4, 
NV2SWV4NWV4SWV4, 
SEV4SWV4NWV4SWV4, 
NWV4SEV4NWV4SWV4, 
NE'ANfE'ASW'ASW'A, 
NWV4NWV4SWV4SWV4, 
SEV4NEV4SEV4SWV4, 
NWV4NWV4SE  V4SWV4 . 
EV2NWV4SEV4SWV4, 
SEV4SWV4SEV4SWV4.  SEV4SEV4SWV4. 
NEV4NEV4NEV4SEV4, 
SEV4NWV4NEV4SEV4, 
EV2SWV4NEV4SEV4, 
NEV4SEV4NEV4SEV4, 
SEV4NEV4NWV4SEV4. 
EV2NWV4NWV4SEV4, 
SWV4NWV4NWV4SEV4, 
SV2SWV4NWV4SEV4,  SE'ANW'ASE'A. 
WV2NEV4SWV4SEV4, 
SV2NWV4SWV4SEV4, 
NEV4SWV4SWV4SEV4, 
SWV4SWV4SWV4SEV4, 
WV2SEV4SWV4SEV4, 
SEV4SEV4SWV4SEV4, 
NEV4NEV4SEV4SEV4,SV2NEV4SEV4SEV4, 
SV2NWV4SEV4SEV4,NV2SWV4SEV4SEV4. 
NV2SEV4SEV4SEV4; 
Sec.  22,  SV2SV2SWV4NEV4, 
NWV4SWV4SEV4NEV4, 
SEV4SWV4SEV4NEV4. 
WVzSE'ASE'ANE'A,  SV2SV2SEV4NWV4, 
NEV4NEV4NEV4SWV4. 
NV2NWV4NEV4SWV4. 
NV2NEV4NEV4SEV4, 
NEV4NWV4NEV4SEV4, 
EV2SEV4NEV4SEV4, 
NWV4NEV4NWV4SEV4, 
NV2NWV4NWV4SEV4, 
EV2NEV4SEV4SEV4: 
Sec.  27,  SE'ANE'ANE'ANE'A. 
SV2NEV4SWV4NEV4, 
SV2NWV4SWV4NEV4SWV4SWV4NE'A, 
SV2SEV4SWV4NEV4,  SW'ASE'ANE'A, 
NEV4SEV4SEV4NEV4, 
SWV4SEV4SEV4NEV4, 
NWV4SWV4NWV4^WV4, 

SWV4NEV4SWV4NWV4, 

SEV4NWV4SWV4NWV4, 

EV2SWV4SWV4NWV4, 

SWV4SWV4SWV4NWV4, 

EV2SEV4SWV4NWV4, 

NWV4SEV4SWV4NWV4. 

SEV4NEV4SEV4NWV4. 

SV2NWV4SEV4NWV4, 


SWV4SWV4SEV4NWV4.  SEV4SEV4NWV4. 

EV2NEV4NEV4SWV4. 

WV2SEV4SWV4SWV4, 

WV2WV4SEV4SWV4, 

WV2NWV4NEV4SEV4. 

EV2SWV4NEV4SEV4.  WV2SEV4NEV4SEV4, 

EV2NEV4NWV4SEV4, 

WV2SWV4NWV,SEV4.  SE'ANW'ASE'A, 

EV2WV2SWV4SEV4,EV2EV2SWV4SEV4, 

E 'ANE 'ASE'aSE'A ,  W'/2N W'ASE 'ASE 'A , 

S'/zSE'ASE'A; 
Sec.  28,  N'/zNE'ANE'ANE'A, 

SW'ANE 'ANE'ANE  'A . 

SE'ASW'ANE'ANE'A. 

N'ASE'ANE'ANE'A, 

SE'ASE'ANE'ANE'A. 

NW'ANE'ANW'ANE'A. 

NE'ANW'ANW'ANE'A, 

W'/2W'/2NW'aNE'A,  •     ' 

NW'ASE'aNW'ANE'A. 

SE'ASE'ANW'ANE'A, 

NE'ANE'ASW'ANE'A, 

NE'ANE'ASE'ANE'A. 

SW'aNE'ASE'ANE'A, 

NE'ANW'ASE'ANE'A, 

W'aSE'ASE'aNE'a. 

NW'ANE'ANE'ANW'A. 

E'/2SW'ANE'ANW'a. 

NW'ASW'ANE'ANW'a.  SE'ANE'/4NW'/4, 

NW'ANE'ANW'aNW'/..  . 

S'ANE'ANW'aNW'A. 

NE'ANW'aNW'ANW'A, 

W'ANW'ANW'ANW'A, 

NE'ASW'ANVV'aNW'A, 

SW'ASW'ANW'ANW'A, 

S'/2SE'ANW'ANW'A, 

NW'ANW'ASW'aNW'A, 

SE'ANW'ASW'aNW'A. 

S'ASW'aSW'aNW'a, 

NE'ASE'ASW'aNW'a. 

S'ASE'ASW'ANW'A, 

SE'ANE'aSE'aNVV'A.  NW'aSW'ASE'a 

NW'A,  N'/2SE'ASE'aNW'A; 
Sec.  29,  NE'ANE'aNE'ANE'A. 

SW'ANE'ANE'ANE'A. 

NE'ANW'aNE'ANE'a, 

S'ANW'aNE'ANE'A, 

N'asw'ane'ane'a, 

NW'aSE'ANE'ANE'a. 

SE'ASE'ANE'ANE'A. 

SE'ANE'ANW'ANE'A. 

NE'ANW'ANW'ANE'A. 

SE'ASE'ANW'ANE'A. 

S'ANW'ASW'aNE'A. 

NE'ASW'ASW'ANE'A. 

S'/zSW'ASW'ANE'A. 

S'ASE'aSW'aNE'A. 

NW'ANE'ASE'aNE'A, 

SE'ANE'ASE'aNE'A. 

SW'ASW'ASE'ANE'A,  SE'aSE'ANE'a. 

SE'ANE'ASW'ANW'A. 

NE'aNW'ASW'aNW'A, 

S'/zNW'ASW'ANW'A,  SW'ASW'ANW'A, 

NE'ASE'ASW'ANW'A, 

S'ASE'ASW'ANW'A. 

E'ANE'ASE'ANW'A.  NW'aSE'aNW'A. 

NE'ASW'ASE'aNW'a, 

SW'ASW'aSE'aNW'A. 

S'/zSE'ASE'ANW'A.E'ANE'aNE'aSW'a. 

W'ANW'ANE'ASW'A.  SW'ANE'ASW'A, 

W'ASE'ANE'ASW'A. 

E'ANE'ANW'ASW'a.  NW'aNW'ASW'A, 

W'ASW'aNW'ASW'a, 

W'aSE'aNW'aSW'a.  N'aSW'aSW'a, 

SE'ASW'ASW'A.  N'ASE'ASW'A. 

E'ASW'ASE'ASW'a.E'aSE'aSE'ASW'a. 


E'/2E'aNE'aSE''4,  W'/2NE"4NW"4SE'A. 
E'ASE'aNW'aSE'A.  NE''4SE'  4SE''4. 
W'/2NW'ASE'/4SE"4.  S'/zSE'4SE'/4; 
Sec.  34.  NW'/4NE'/4NE'/4. 
VVV2SE'aNW"4NE"4.E'.'2SE'aSE'aNE'4. 
E'/2NE'/4NE'/4NWV4. 
E'/2NE'aNW'''4NW'/4, 
E'/2SW"4NW'/4NW'4, 
E'/2NE>ASW'ANW>/4,  NE'aSE'aNW'/4. 
W'/2NW'aSE'aNW''4, 
E'/2SE'/4SE'aNW'/4.  NW'aNE'4S\V'  4. 
W'/2SE'/4NE'aSW'a. 
E'/2SE'ANW'/4SW'A. 
W'/2NW'aSW'/4SW'a, 
E'/2SW'/4SW'aSW'/4, 
W'/2SE'aSE'/4SW'a,  E"2E'aSE' 4SW'/4. 
SE'ASE'/4SW'/4.  N'/2NE''4SE'/4. 
E'/2SW'aNW'/4SE'/4.NE'aSW"4SE'a. 
W'/2SW'/4SE'A.  E'/2SE' 4SW"4SE'A. 

■     W'/2SW'/4SE'/4SE'''4. 

Totaling  1147.50  gross  acres. 

In  addition  to  the  lands  described 
herein,  parcels  that  have  been  published 
in  a  previous  Notice  of  Realty  Action 
(NORA),  and  were  previously  offered 
but  did  not  sell,  may  be  re-offered  at  this 
sale. 

When  the  land  is  sold,  conveyance  of 
the  locatable  mineral  interests  will 
occur  simultaneously  with  the  sale  of 
the  land.  The  locatable  mineral  interests 
being  offered  have  no  known  mineral 
value.  Acceptance  of  a  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  In 
conjunction  with  the  final  payment,  the 
applicant  will  be  required  to  pay  a 
$50.00  non-refundable  filing  fee  for 
processing  the  conveyance  of  the 
locatable  mineral  interests. 

The  terms  and  conditions  applicable 
to  the  sale  are  as  follows: 

All  Parcels  Subject  to  the  Following 

1.  All  leaseable  and  saleable  mineral 
deposits  are  reserved  on  land  sold; 
permittees,  licensees,  and  lessees  retain 
the  right  to  prospect  for,  mine,  and 
remove  the  minerals  owned  by  the 
United  States  under  applicable  law  and 
any  regulations  that  the  Secretary  of  the 
Interior  may  prescribe,  including  all 
necessary  access  and  exit  rights. 

2.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by 
authority  of  the  United  States  under  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

3.  All  land  parcels  are  subject  to  all 
valid  existing  rights.  Parcels  may  also  be 
subject  to  applications  received  prior  to 
publication  of  this  Notice  if  processing 
the  application  would  have  no  adverse 
Eiffect  on  the  appraised  FMV. 
Encumbrances  of  record  are  available 
for  review  during  business  hours,  7:30 
a.m.  to  4:15  p.m..  PDT.  Monday  through 
Friday,  at  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4701  North  Torrey  Pines  Drive.  Las 
Vegas,  NV. 
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4.  All  land  peircels  are  subject  to 
reservations  for  roads,  public  utilities 
and  flood  control  purposes,  both 
existing  and  proposed,  in  accordance 
with  the  local  governing  entities' 
Transportation  Plans. 

5.  All  purchasers/patentees,  by 
accepting  a  patent,  agree  to  indemnify, 
defend,  and  hold  the  United  States 
harmless  from  any  costs,  damages, 
claims,  causes  of  action,  penalties,  fines, 
liabilities,  and  judgements  of  any  kind 
or  nature  arising  from  the  past,  present, 
and  future  acts  or  omissions  of  the 
patentee  or  their  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
party,  arising  out  of  or  in  connection 
with  the  patentee's  use,  occupancy,  or 
operations  on  the  patented  real 
property.  This  indemnification  and  hold 
harmless  agreement  includes,  but  is  not 
limited  to,  acts  and  omissions  of  the 
patentee  and  their  employees,  agents, 
contractors,  or  lessees,  or  any  third 
party,  arising  out  of  or  in  connection 
with  the  use  and/or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now 
or  may  in  the  future  become,  applicable 
to  the  real  property;  (2]  Judgements, 
claims  or  demands  of  any  kind  assessed 
against  the  United  States:  (3)  Costs, 
expenses,  or  damages  of  any  kind 
incurred  by  the  United  States;  (4)  Other 
releases  or  threatened  releases  of  solid 
or  hazardous  waste(s)  and/or  hazardous 
substances(s),  as  defined  by  federal  or 
state  environmental  laws;  off,  on,  into  or 
imder  land,  property  and  other  interests 
of  the  United  States;  (5)  Other  activities 
by  which  solids  or  hazardous 
substances  or  wastes,  as  defined  by 
federal  and  state  environmental  laws  are 
generated,  released,  stored,  used  or 
otherwise  disposed  of  on  the  patented 
real  property,  and  any  cleanup 
response,  remedial  action  or  other 
actions  related  in  any  manner  to  said 
solid  or  hazardous  substances  or  wastes; 
or  (6)  Natural  resource  damages  as 
defined  by  federal  and  state  law.  This 
covenant  shall  be  construed  as  running 
with  the  patented  real  property  and  may 
be  enforced  by  the  United  States  in  a 
court  of  competent  jurisdiction. 

Maps  delineating  the  individual  sale 
parcels  will  be  available  for  public 
review  at  the  BLM  Las  Vegas  Field 
Office.  Appraisals  for  each  parcel  will 
be  available  for  public  review  at  the  Las 
Vegas  Field  Office  on  or  about 
September  16,  2002. 

Each  parcel  will  be  offered  by  sealed 
bid,  and  at  oral  auction.  All  sealed  bids 
must  be  received  at  the  BLM  Las  Vegas 
Field  Office  (LVFO),  4701  N.  Torrey 
Pines  Drive,  Las  Vegas.  NV  89130,  no 


later  than  4:15  p.m.,  PDT,  November  13, 
2002.  Sealed  bid  envelopes  must  be 
marked  on  the  lower  front  left  comer 
with  the  parcel  number  and  sale  date. 
Bids  must  be  for  not  less  than  the 
appraised  FMV  and  a  separate  bid  must 
be  submitted  for  each  parcel. 

Each  sealed  bid  shall  be  accompanied 
by  a  certified  check,  money  order,  bank 
draft,  or  cashier's  check  made  payable  to 
the  Bureau  of  Land  Management,  for  not 
less  than  10  percent  of  the  amount  bid. 
The  highest  qualified  sealed  bid  for 
each  parcel  will  become  the  starting  bid 
for  oral  bidding.  If  no  sealed  bids  are 
received,  oral  bidding  will  begin  at  the 
appraised  FMV. 

All  parcels  will  be  offered  for 
competitive  sale  by  oral  auction 
beginning  at  10  a.m.,  PDT,  November 
15.  2002,  at  the  Clark  County 
Commission  Chambers,  Clark  County 
Government  Center,  500  S.  Grand 
Central  Parkway,  Las  Vegas,  Nevada. 
Registration  for  oral  bidding  will  begin 
at  8:30  a.m.  the  day  of  sale  and  vdll 
continue  throughout  the  auction.  All 
oral  bidders  are  required  to  register. 
The  highest  qualifying  bid  for  any 
parcel,  whether  sealed  or  oral,  will  be 
declared  the  high  bid.  The  apparent 
high  bidder,  if  an  oral  bidder,  must 
submit  the  required  bid  deposit 
immediately  following  the  close  of  the 
sale  in  the  form  of  cash,  personal  check, 
bank  draft,  cashiers  check,  money  order 
or  any  combination  thereof,  made 
payable  to  the  Bureau  of  Land 
Management,  for  not  less  than  20 
percent  of  the  amount  bid. 

The  remainder  of  the  full  bid  price, 
whether  sealed  or  oral,  must  be  paid 
within  180  calendar  days  of  the  sale 
date.  Failure  to  pay  the  full  price  within 
the  180  days  will  disqualify  the 
apparent  high  bidder  and  cause  the 
entire  bid  deposit  to  be  forfeited  to  the 
BLM.  Unsold  parcels  may  be  offered  on 
the  Internet.  Internet  auction  procedures 
will  be  available  at  www.auctionrp.com. 
If  unsold  on  the  Internet,  parcels  may  be 
offered  at  future  auctions  without 
additional  legal  notice.  Upon 
publication  of  this  notice  and  until  the 
completion  of  the  sale,  the  BLM  is  no 
longer  accepting  land  use  applications 
affecting  any  parcel  being  offered  for 
sale,  including  parcels  being  offered  for 
sale  that  have  been  published  in  a 
previous  Notice  of  Realty  Action. 
However,  land  use  applications  may  be 
considered  after  the  completion  of  the 
sale  within  parcels  that  are  not  sold 
through  sealed,  oral,  or  on-line  Internet 
auction  procedures. 

Federal  law  requires  bidders  to  be 
U.S.  citizens  18  years  of  age  or  older;  a 
corporation  subject  to  the  laws  of  any 
State  or  of  the  United  States;  a  State, 


State  instrumentality,  or  political 
subdivision  authorized  to  hold  property; 
or  an  entity  including,  but  not  limited 
to,  associations  or  partnerships  capable 
of  holding  property  or  interests  therein 
imder  the  law  of  the  State  of  Nevada. 
Certification  of  qualification,  including 
citizenship  or  corporation  or 
partnership,  must  accompany  the  bid 
deposit. 

In  order  to  determine  the  fair  market 
value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  of  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  futvure  land  uses.  Through 
publication  of  this  notice,  the  Bureau  of 
Land  Management  gives  notice  that 
these  assumptions  may  not  be  endorsed 
or  approved  by  units  of  local 
government.  Furthermore,  no  warranty 
of  any  kind  shall  be  given  or  implied  by 
the  United  States  as  to  the  potential  uses 
of  the  lands  offered  for  sale,  and 
conveyance  of  the  subject  lands  will  not 
be  on  a  contingency  basis.  It  is  the 
buyers'  responsibility  to  be  aware  of  all 
applicable  local  government  policies 
and  regulations  diat  would  affect  the 
subject  lands.  It  is  also  the  buyers' 
responsibility  to  be  aware  of  existing  or 
projected  use  of  nearby  properties. 
When  conveyed  out  of  federal 
ownership,  the  lands  will  be  subject  to 
any  applicable  reviews  and  approvals 
by  the  respective  unit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  from  a  public 
road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

Detailea  information  concerning  the 
sale,  including  the  reservations,  sale 
procedures  and  conditions,  planning 
and  environmental  documents  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130,  or  by  calling  (702) 
515-5114.  Much  of  this  information  will 
also  be  available  on  the  Internet  at  http:/ 
/property disposal.gsa.gov.  Click  on  NV 

for  Nevada. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  general  public  and 
interested  parties  may  submit  comments 
to  the  Field  Manager,  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  Nevada  89130.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action  in  whole  or  in 
part.  In  the  absence  of  any  adverse 
comments,  this  realty  action  will 
become  the  final  determination  of  the 
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Department  of  Interior.  The  Bureau  of 
Land  Management  may  accept  or  reject 
any  or  all  offers,  or  withdraw  any  land 
or  interest  in  the  land  from  sale,  if.  in 
the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA  or  other 
applicable  laws  or  is  determined  to  not 
be  in  the  public  interest.  Any  comments 
received  during  this  process,  as  well  as 
the  commentor's  name  and  address,  will 
be  available  to  the  public  in  the 
administrative  record  and/or  pursuant 
to  a'Freedom  of  Information  Act  request. 
You  may  indicate  for  the  record  that  you 
do  not  wish  your  name  and/or  address 
be  made  available  to  the  public.  Any 
determination  by  the  Bureau  of  Ladd 
Management  to  release  or  withhold  the 
names  and/or  addresses  of  those  who 
comment  will  be  made  on  a  case-by-case 
basis.  A  commentor's  request  to  have 
their  name  and/or  address  withheld 
from  public  release  will  be  honored  to 
the  extent  permissible  by  law. 

Lands  will  not  be  offered  for  sale  until 
at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Dated:  August  12,  2002. 
Angle  Lara. 

Assistant  Field  Manager. 
[FR  Doc.  02-22290  Filed  &-27-02;  4:06  pm] 
BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-050-5853-EU] 

Notice  of  Realty  Action:  Direct  Sale  of 
Public  Lands 

agency:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Direct  sale  of  public  lands  in 
Clark  County,  Nevada. 

SUMMARY:  The  following  lands  have 
been  examined  and  found  suitable  for 
direct  sale  utilizing  non-competitive 
procedures,  at  not  less  than  the 
appraised  fair  market  value.  The  lands 
have  been  designated  for  disposal  and 
are  being  sold  under  the  authority  of 
Public  Law  105-263,  the  Southern 
Nevada  Public  Land  Management  Act  of 
1998  (SNPLMA)  (112  Stat.  2343)  and 
Sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976  (FLPMA)  (90  Stat.  2750,  43  U.S.C. 
1713  and  1719). 

Mount  Diablo  Meridian.  Nevada 

T.  19S.,R.  61  E., 
Sec.  17.  Lot  17; 
Sec.  20,  Lots  18  and  20. 


The  lands  consist  of  35.63  acres,  more 
or  less,  located  in  Clark  County.  Nevada. 
These  parcels  of  land,  situated  in  North 
Las  Vegas  are  being  offered  as  a  direct 
sale  to  North  Valley  Enterprises,  LLC. 
This  land  is  not  required  for  any  federal 
purposes.  The  sale  is  consistent  with 
current  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest. 

Conveyance  of  the  available  mineral 
interests  will  occur  simultaneously  with 
the  sale  of  the  land.  The  mineral 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  apphcant 
will  be  required  to  pay  a  $50.00  non- 
returnable  filing  fee  for  each  parcel  for 
conveyance  of  the  available  mineral 
interests.  The  patent,  when  issued,  will 
contain  the  following  reservations  to  the 
United  States: 

1.  A  right-of-way  is  reserved  for 
ditches  and  canals  constructed  by  the 
authority  of  the  United  States,  Act  of 
August  30,  1890  (43  U.S.C.  945). 

2.  All  leaseable  and  saleable  mineral 
deposits  are  reserved  on  land  sold; 
permittees,  licensees,  and  lessees  retain 
the  right  to  prospect  for,  mine,  and 
remove  the  minerals  owned  by  the 
United  States  under  applicable  law  and 
any  regulations  that  the  Secretary  of  the 
Interior  may  prescribe,  including  all 
necessary  access  and  exit  rights. 

3.  Both  parcels  are  subject  to  all  valid 
existing  rights. 

4.  Both  parcels  are  subject  to 
reservations  for  roads,  public  utilities 
and  flood  control  purposes,  both 
existing  and  proposed,  in  accordance 
with  the  local  governing  entities' 
Transportation  Plans. 

5.  All  purchasers/patentees,  by 
accepting  a  patent,  agree  to  indemnify', 
defend,  and  hold  the  United  States 
harmless  from  any  costs,  damages, 
claims,  causes  of  action,  penalties,  fines, 
liabilities*,  and  judgments  of  any  kind  or 
nature  arising  from  the  past,  present, 
and  future  acts  or  omissions  of  the 
patentee  or  their  employees,  agents, 
contractors,  or  lessees,  or  any  third- 
party,  arising  out  of  or  in  connection 
with  the  use  and/or  occupancy  of  the 
patented  real  property  which  has 
already  resulted  or  does  hereafter  result 
in:  (1)  Violations  of  federal,  state,  and 
local  laws  and  regulations  that  are  now 
or  may  in  the  future  become,  applicable 
to  the  real  property;  (2)  Judgments, 
claims  or  demands  of  any  kind  assessed 
against  the  United  States;  (3)  Costs, 
expenses,  or  damages  of  any  kind 
incurred  by  the  United  States;  (4)  Other 
releases  or  threatened  releases  of  solid 
or  hazardous  or  hazardous  waste(s)  and/ 
or  hazardous  substance(s),  as  defined  bv 


federal  or  state  environmental  laws:  off. 
on.  into  or  under  land,  property  and 
other  interests  of  the  United  States:  (5) 
Other  activities  by  which  solids  or 
hazardous  substances  or  wastes,  as 
defined  by  federal  and  state 
environmental  laws  are  generated, 
released,  stored,  used  or  otherwise 
disposed  of  on  the  patented  real 
property,  and  any  cleanup  response, 
remedial  action  or  other  actions  related 
in  any  manner  to  said  solid  or 
hazardous  substances  or  wastes:  or  (6) 
Natural  resource  damages  as  defined  by 
federal  and  state  law.  This  covenant 
shall  be  construed  as  running  with  the 
patented  real  property  and  may  be 
enforced  by  the  United  States  in  a  court 
of  competent  jurisdiction. 

Maps  delineating  the  individual 
parcels  will  be  available  for  public 
review  at  the  Bureau  of  Land 
Management  (BLM)  Las  Vegas  Field 
Office.  Appraisals  for  each  parcel  will 
be  available  for  review  when  received  at 
the  same  office.  Upon  publication  of 
this  notice  and  until  completion  of  this 
sale,  the  BLM  is  no  longer  accepting 
land  use  applications  affecting  either  of 
these  parcels. 

In  order  to  determine  the  fair  market 
value  of  the  subject  public  lands 
through  appraisal,  certain  assumptions 
have  been  made  of  the  attributes  and 
limitations  of  the  lands  and  potential 
effects  of  local  regulations  and  policies 
on  potential  future  land  uses.  Through 
publication  of  this  notice,  the  BLM  gives 
notice  that  these  assumptions  may  not 
be  endorsed  or  approved  by  units  of 
local  government.  Furthermore,  no 
warranty  of  any  kind  shall  be  given  or 
implied  by  the  United  States  as  to  the 
potential  uses  of  the  lands  offered  for 
sale,  and  conveyance  of  the  subject 
lands  will  not  be  on  a  contingency  basis. 
It  is  the  buyer's  responsibility  to  be 
aware  of  all  applicable  local  government 
policies  and  regulations  that  would 
affect  the  subject  lands.  It  is  also  the 
buyer's  responsibility  to  be  aware  of 
existing  or  projected  use  of  nearby 
properties.  When  conveyed  out  of 
federal  ownership,  the  lands  will  be 
subject  to  any  applicable  reviews  and 
approvals  by  the  respective  unit  of  local 
government  for  proposed  future  uses, 
and  any  such  reviews  and  approvals 
would  be  the  responsibility  of  the  buyer. 
Any  land  lacking  access  from  a  public 
•road  or  highway  will  be  conveyed  as 
such,  and  future  access  acquisition  will 
be  the  responsibility  of  the  buyer. 

Detailea  information  concerning  this 
sale  ,  including  the  reservations,  sale 
procedures  and  conditions,  planning 
and  environmental  documents  is 
available  for  review  at  the  Bureau  of 
Land  Management,  Las  Vegas  Field 
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Office,  4701  N.  Torrey  Pines  Drive,  Las 
Vegas,  NV  89130  or  by  calling  (702) 
515-5000. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  general  public  and 
interested  parties  may  submit  comments 
to  the  Field  Manager,  Las  Vegas  Field 
Office.  4701  North  Torrey  Pines  Drive, 
Las  Vegas,  NV  89130.  Any  adverse 
comments  will  be  reviewed  by  the  State 
Director  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absenee 
of  any  adverse  comments,  this  realty 
action  will  become  the  final 
determination  of  the  Department  of  the 
Interior.  The  BLM  may  withdraw  any 
land  or  interest  in  the  land  from  sale,  if. 
in  the  opinion  of  the  authorized  officer, 
consummation  of  the  sale  would  not  be 
fully  consistent  with  FLPMA,  or  other 
applicable  laws  or  is  determined  to  not 
be  in  the  public  interest.  Any  comments 
received  during  this  process,  as  well  as 
the  commentor's  name  and  address,  will 
be  available  to  the  public  in  the 
administrative  record  and/or  pursuant 
to  a  Freedom  of  Information  Act  request. 
You  may  indicate  for  the  record  that  you 
do  not  wish  your  name  and/or  address 
be  made  available  to  the  public.  Any 
determination  by  the  BLM  to  release  or 
withhold  the  names  and/or  addresses  of 
those  who  comment  will  be  made  on  a 
case-by-case  basis.  A  commentor's 
request  to  have  their  name  and/or 
address  withheld  from  public  release 
will  be  honored  to  the  extent 
permissible  by  law. 

The  lands  will  not  be  offered  for  sale 
until  at  least  60  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register. 

Dated:  August  12.  2002. 
Angle  Lara. 

Assistant  Field  Manager. 
[FR  Doc.  02-22291  Filed  8-27-02;  4:06  pm] 
BILUNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Committee  for  the  Preservation  of  the 
White  House;  Notice  of  Public  Meeting 

AGENCY:  Department  of  the  Interior, 
National  Park  Service. 
ACTION:  Notice  of  meeting. 

summary:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Committee  for  the  Preservation  of  the 
White  House  will  be  held  at  the  White 
House  at  1  p.m.,  Wednesday.  September 
18,  2002. 
DATES:  September  18,  2002. 


FOR  FURTHER  INFORMATION  CONTACT: 

Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House,  1100 
Ohio  Drive,  SW.,  Washington,  DC 
20242. (202)  619-6344. 
SUPPLEMENTARY  INFORMATION:  It  is 
expected  that  the  meeting  agenda  will 
include  policies,  goals,  and  long  range 
plans.  The  meeting  will  be  open,  but 
subject  to  appointment  and  security 
clearance  requireinents.  Clearance 
information,  which  includes  full  name, 
date  of  birth  and  social  security  number, 
must  be  received  by  September  11, 
2002.  Due  to  the  present  mail  delays 
being  experienced,  clearance 
information  should  be  faxed  to  (202) 
619-6353  in  order  to  assure  receipt  by 
deadline.  Inquiries  may  be  made  by 
calling  the  Committee  for  the 
Preservation  of  the  White  House 
between  9  a.m.  and  4  p.m.  weekdays  at 
(202)  619-6344.  Written  comments  may 
he  sent  to  the  Executive  Secretary, 
Committee  for  the  Preservation  of  the 
White  House,  1100  Ohio  Drive,  SW., 
Washington,  DC  20242. 

Dated:  August  20,  2002. 
Ann  Bowman  Smith, 

Executive  Secretary,  Committee  for  the 
Preservation  of  the  White  House. 
(FR  Doc.  02-22279  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

South  Delta  Improvements  Program 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  intent  to  prepare  an 

environmental  impact  statement/ 

environmental  impact  report  (EIS/EIR) 

and  notice  of  public  scoping  meetings. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  and 
the  California  Environmental  Quality 
Act  (CEQA),  the  Bureau  of  Reclamation 
and  the  California  Department  of  Water 
Resources  (DWR)  intend  to  prepare  an 
EIS/EIR  for  implementing  the  South 
Delta  Improvements  Program  (SDIP). 
The  purpose  of  the  SDIP  is  to  increase 
conveyance  capacity  at  the  State  Water 
Project's  Delta  export  facility  to  meet 
water  supply  demands  south  of  the 
Delta  in  a  manner  which  does  not 
further  significantly  adversely  impact 
Bay-Delta  fish  species  or  other  currently 
permitted  beneficial  uses  of  water  in  the 
south  Delta. 

DATES:  A  series  of  public  scoping 
meetings  will  be  held  to  solicit  public 
input  on  alternatives,  concerns,  and 


issues  to  be  addressed  in  the  EIS/EIR. 
The  dates  are: 

•  October  7,  2002. 1:30  to  4  p.m., 
Sacramento,  California. 

•  October  9,  2002.  6  to  8  p.m.. 
Brentwood.  California. 

•  October  10,  2002.  6  to  8  p.m..  Los 
Angeles,  California. 

•  October  15,  2002.  6  to  8  p.m., 
Fresno.  California. 

Written  comments  on  the  scope  of  the 
EIS/EIR  may  be  mailed  to  Reclamation 
at  the  address  below  by  October  4,  2002. 
Comments  received  after  this  date  v«ill 
be  considered  but  may  not  be  included 
in  the  resulting  EIS/EIR  scope. 
ADDRESSES:  The  meeting  locations  are: 

•  Sacramento  at  Resources  Building 
Auditorium.  1416  Ninth  Street. 

•  Brentwood  at  Brentwood 
Community  Center  Multipurpose  Room. 
730  Third  Street. 

•  Los  Angeles  at  Metropolitan  Water 
District  of  Southern  California.  700 
North  Alameda  Street. 

•  Fresno  at  Fresno  Convention  and 
Conference  Center.  700  M  Street.  Wine 
Room. 

Written  comments  on  the  scope  of  the 
EIS/EIR  should  be  sent  to  Mr.  Dan 
Meier.  Bureau  of  Reclamation.  2800 
Cottage  Way.  MP-700.  Sacramento.  CA 
95825. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Meier.  Reclamation,  at  the  above 
address,  or  by  telephone  at  916-978- 
5086  or  TDD  1-800-735-2922;  or  Mr. 
Paul  Marshall.  Department  of  Water 
Resources.  1416  Ninth  Street, 
Sacramento.  CA  94236.  or  by  telephone 
at  916-653-2118. 
SUPPLEMENTARY  INFORMATION: 

Background 

Demands  for  water  supplies  from  the 
Delta  for  municipal,  agricultural,  and 
environmental  purposes  have  increased 
in  recent  years,  creating  conflicts 
between  water  users  and  efforts  to 
sustain  the  Delta's  aquatic  ecosystem 
and  recover  listed  fish.  The  joint 
Federal-State  CALFED  Bay-Delta 
Program  (CALFED)  was  formed  to 
develop  and  implement  a  long-term 
comprehensive  plan  to  restore 
ecological  health  and  improve  water 
management  for  beneficial  uses  of  the 
Bay-Delta  system.  The  CALFED 
Programmatic  EIS/EIR  and 
Programmatic  Record  of  Decision  (ROD) 
were  issued  in  July  and  August  2000. 
respectively. 

The  water  export  facilities  for  both  of 
California's  largest  water  projects,  the 
State  Water  Project  (SWP)  (operated  by 
DWR)  and  the  Central  Valley  Project 
(CVP)  (operated  by  Reclamation),  are 
located  in  the  south  Deha.  These  export 
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facilities  provide  water  for  urban, 
industrial,  and  agricultural  uses  from 
the  San  Francisco  Bay  area  to  southern 
California.  In  the  south  Delta,  much  of 
the  land  is  used  for  agriculture 
purposes.  There  are  approximately  170 
diversions  within  the  area  of  the  South 
Delta  Water  Agency  (SDWA)  that 
provide  water  for  irrigation.  Through  its 
Programmatic  EIS/EIR,  CALFED 
determined  that  its  overall  program 
objectives  could  not  be  met  without 
some  south  Delta  conveyance 
improvements.  The  SOn*  contains  key 
conveyance  improvements  identified  for 
implementation  in  Stage  1  of  CALFED. 

There  are  three  primary  issues  with 
respect  to  water  in  the  south  Delta: 
Water  level,  water  quality,  and  fishery 
concerns.  For  water  level,  ctuxent 
diversion  rates  and  the  proposed 
diversion  rates  could  lower  the  water 
stage,  making  the  water  in  the  channels 
too  low  for  agricultural  purposes  during 
some  low-tide  conditions.  To  mitigate 
the  effects  of  the  lowered  stage  levels, 
DWR  has  been  installing  temporary  rock 
hydraiilic  barriers  each  year;  however, 
temporary  barriers  are  expensive  and 
inflexible  in  use,  and  limit  water  quality 
actions  in  the  south  Delta.  The  second 
issue  is  related  to  water  quality.  In 
addition  to  an  adequate  water  supply, 
salinity  standards  set  forth  by  the  State 
Water  Resources  Control  Board  must 
also  be  met.  Water  quality  for 
agricultiu«  has  been  addressed  through 
a  partial  exchange  of  water  during  high 
tides.  However,  this  method  is  limited 
to  the  exchange  that  the  tides  can  offer. 
The  third  issue  is  fishery  concerns 
related  to  salmon  and  Delta  smelt.  San 
Joaquin  River  salmon  populations  have 
greatly  declined  since  the  construction 
of  the  CVP  and  SWP.  Some  of  the 
decline  is  attributable  to  the  operation 
of  the  CVP  and  SWP  Delta  export 
facilities,  where  San  Joaquin  River 
salmon  smolts  are  lost  thjrough 
predation  and  entrainment.  DWR  has 
been  installing  a  temporary  rock  barrier 
at  the  Head  of  Old  River  (where  Old 
River  bifurcates  from  the  San  Joaquin 
River)  to  reduce  the  number  of  fish 
entering  the  south  Delta  channels  and 
being  lost  due  to  predation  or 
entrainment. 

The  major  components  of  the  SDIP 
are: 

•  Increasing  the  maximimi  allowable 
diversion  capacity  at  the  SWP's  Clifton 
Court  Forebay  to  8,500  cubic  feet  per 
second; 

•  Dredging  a  portion  of  Old  River  to 
improve  conveyance  capability  during 
periods  of  high  SWP  and  CVP  Delta 
exports; 

•  Construction  of  permanent  operable 
barriers  to  improve  water  supply 


reliability  and  water  quality  in  the  south 
Delta; 

•  Dredging  local  channels  to  reduce 
the  frequency  of  barriers  operations  and 
to  acconunodate  improvements  to 
existing  agricultural  diversions  both 
upstream  and  downstream  of  the 
proposed  barriers; 

■  Constructing  a  permanent  operable 
fish  control  structure  at  the  head  of  Old 
River  to  reduce  fish  losses. 

The  SDIP  is  intended  to  address  the 
needs  of  the  export  projects,  the  Delta 
ecosystem  and  local  in-Delta 
agricultural  water  users.  An  integral 
element  of  the  SDIP  is  to  minimize 
water  supply  conflicts  by  incrementally 
increasing  to  the  maximum  pumping 
capability  at  Banks  Pumping  Plant  when 
impacts  to  aquatic  resources  are  low, 
thereby  allowing  reduced  exports 
during  environmentally  sensitive  times. 
The  SDIP  would  provide  more  reliable 
long-term  export  capability  by  the  SWP 
and  CVP,  protect  local  diversions  in  the 
Delta  and  minimize  fishery  impacts,  and 
supplement  and/or  replace  ongoing 
annual  installation  of  temporary  barriers 
and  local  dredging  and  diversion 
improvements  in  the  Delta. 

Alternatives 

Initial  tjrpes  of  alternatives  identified 
for  consideration  involve  alternative 
barrier  design,  number  of  barriers  and 
locations  of  barriers,  and  operating 
criteria  at  Banks  Pumping  Plant.  "These 
alternatives  will  be  analyzed  in  the  EIS/ 
EIR  if  they  are  determined  to  be 
reasonable  and  feasible  alternatives  that 
meet  the  basic  purpose  and  need  and 
objectives  of  the  Proposed  Action/ 
Project.  Additional  alternatives  may  be 
identified  through  the  public 
involvement  and  scoping  process. 

Additional  Information 

Comments  provided  on  this  NOI  and 
as  part  of  public  scoping  meetings, 
including  names  and  home  addresses  of 
respondents,  may  be  made  available  for 
public  review.  Individual  respondents 
may' request  that  their  home  address  be 
withheld  from  public  disclosure,  which 
will  be  honored  to  the  extent  allowable 
by  law.  There  may  also  be 
circumstances  in  which  the 
respondent's  identity  may  be  withheld 
from  public  disclosure,  as  allowable  by 
law.  If  you  wish  to  withhold  your  name 
and/or  address,  you  must  state  this 
prominently  at  the  begiiming  of  your 
comments.  All  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
made  available  for  public  disclosiu^  in 
their  entirety. 


If  special  services  are  required  at  the 
meeting,  please  contact  Sammie 
Cervantes  at  (916)  978-5104,  as  far  in 
advance  of  the  meeting  as  possible.  If  a 
request  caimot  be  honored,  the 
requestor  will  be  notified. 

Dated:  August  19,  2002. 
Frank  Michny. 

Regional  Environmental  Officer. 
[FR  Doc.  02-22172  Filed  8-29-02:  8:45  am] 
BaXJNG  CODE  4310-MN-P 


IffTERNATlONAL  TRADE 
COMMISSION 

[InvMtigation  332-444] 

Oil  and  Gat  Field  Services: 
Impediments  to  Trade  and  Prospects 
for  Uberalization 

agency:  International  Trade 

Commission. 

ACTION:  Rescheduling  of  public  hearing. 

EFFECTIVE  DATE:  August  23.  2002. 
SUMMARY:  The  public  hearing  on  this 
matter,  scheduled  for  October  1,  2002, 
has  been  rescheduled  to  October  3, 
2002.  The  public  hearing  will  be  held  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  beginning  at  9:30  a.m. 
on  October  3.  2002.  All  persons  will 
have  the  right  to  appear,  by  counsel  or 
in  person,  to  present  information  and  to 
be  heard.  Requests  to  appear  at  the 
public  hearing  should  be  filed  with  the 
Secretary,  United  States  International 
Trade  Commission.  500  E  Street  SW.. 
Washington,  DC  20436,  no  later  than 
5:15  p.m..  September  17.  2002.  Any 
prehearing  briefs  (original  and  14 
copies)  should  be  filed  not  later  than 
5:15  p.m.,  September  19.  2002;  the 
deadline  for  filing  post-hearing  briefs  or 
statements  is  5:15  p.m.,  October  22, 
2002.  Notice  of  institution  of  the 
investigation  and  an  earlier  scheduled 
hearing  date  were  published  in  the 
Federal  Register  of  July  15,  2002  (67  FR 
46541).  In  the  event  that,  at  of  the  close 
of  business  on  September  17,  2002.  no 
witnesses  are  scheduled  to  appear  at  the 
hearing,  the  hearing  vdll  be  cancelled. 
Any  person  interested  in  attending  the 
hearing  as  an  observer  or  non- 
participant  may  call  the  Secretary  of  the 
Commission  (202-205-2000)  after 
September  17,  2002  for  information 
concerning  whether  the  hearing  will  be 
held. 

FOR  FURTHER  INFORMATION  CONTACT: 
Information  specific  to  this  investigation 
may  be  obtained  from  Joann  Tortorice. 
Project  Leader  (202-205-3032; 
jtortorice@usitc.gov),  Amanda  Horan, 
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Deputy  Project  Leader  (202-205-3459; 
ahonin@usitc.gov),  or  Richard  Brown, 
Chief.  Services  and  Investment  Division 
(202-205-3438;  rbrown@usitc.gov). 
Office  of  bidustries,  U.S.  International 
Trade  Commission,  Washington,  DC, 
20436.  For  information  on  the  legal 
aspects  of  this  investigation,  contact 
William  Gearhart  of  the  Office  of  the 
General  Counsel  (202-205-3091; 
wgearhart®usitc.gov).  Hearing  impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  the  Office  of  the 
Secretary  at  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  [http://www.usitc.gov). 

List  of  Subjects:  WTO,  GATS,  oil  and 
gas  field  services. 

Issued:  August  26,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-22114  Filed  8-29-02:  8:58  am] 

nUMG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[investigation  No.  731-TA-1013 
(Preliminary)] 

Saccharin  from  China 
Detennination 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigation,  the  United 
States  International  Trade  Commission 
determines,^  pursuant  to  section  733(a) 
of  the  Tariff  Act  of  1930  (19  U.S.C. 
1673b(a))  (the  Act),  that  there  is  a 
reasonable  indication  that  an  industry 
in  the  United  States  is  materially 
injiued  by  reason  of  imports  from  China 
of  saccharin,  provided  for  in  subheading 
2925.11.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  are 
alleged  to  be  sold  in  the  United  States 
at  less  than  fair  value  (LTFV). 

Pursuant  to  §207.18  of  the 
Commission's  rules,  the  Commission 
also  gives  notice  of  the  commencement 
of  the  final  phase  of  its  investigation. 
The  Commission  will  issue  a  final  phase 
notice  of  scheduling,  which  will  be 
published  in  the  Federal  Register  as 
provided  in  §  207.21  of  the 


'  The  record  is  defined  in  sec.  207.2(f)  of  the 
Commission's  rules  of  practice  and  procedure  (19 
CFR  207.2(f)). 

z Commissioner  Lynn  M.  Bragg  not  participating. 


Commission's  rules,  upon  notice  from 
the  Department  of  Commerce  of  an 
affirmative  preliminary  determination 
in  the  investigation  imder  section  733(b) 
of  the  Act,  or,  if  the  preliminary 
determination  is  negative,  upon  notice 
of  an  affirmative  final  determination  in 
that  investigation  imder  section  735(a) 
of  the  Act.  Parties  that  filed  entries  of 
appearance  in  the  preliminary  phase  of 
the  investigation  need  not  enter  a 
separate  appearance  for  the  final  phase 
of  the  investigation.  Industrial  users, 
and,  if  the  merchandise  imder 
investigation  is  sold  at  the  retail  level, 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidimiping  and 
coimtervailing  duty  investigations.  The 
Secretary  will  prepare  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Background 

On  July  11,  2002,  a  petition  was  filed 
with  the  Commission  and  Conunerce  by 
PMC  Specialties  Group,  Inc.,  Cincinnati, 
OH,  alleging  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury  by 
reason  of  LTFV  imports  of  saccharin 
from  China.  Accordingly,  effective  July 
11.  2002.  the  Commission  instituted 
antidumping  duty  investigation  No. 
731-TA-1013  (Preliminary). 

Notice  of  the  institution  of  the 
Commission's  investigation  and  of  a 
public  conference  to  be  held  in 
connection  therewith  was  given  by 
posting  copies  of  the  notice  in  the  Office 
of  the  Secretary',  U.S.  International 
Trade  Commission,  Washington,  DC, 
and  by  publishing  the  notice  in  the 
Federal  Register  of  July  18,  2002  (67  FR 
47398).  The  conference  was  held  in 
Washington,  DC,  on  August  1,  2002,  and 
all  persons  who  requested  the 
opportunity  were  permitted  to  appear  in 
person  or  by  counsel. 

The  Commission  transmitted  its 
determination  in  this  investigation  to 
the  Secretary  of  Commerce  on  August 
26,  2002.  The  views  of  the  Commission 
are  contained  in  USITC  Publication 
3535  (September  2002),  entitled 
Saccharin  From  China:  Investigation  No. 
1013  (Preliminary). 

By  order  of  the  Commission. 

Issued:  August  26,  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-22185  Filed  8-2»-02;  8.45  am] 

BILLING  CODE  7020-02-? 


INTERNATIONAL  TRADE 
COMMISSION  - 

Possible  Modifications  to  the 
Intematlonlll  Harmonized  System 
Nomenclature 

AGENCY:  International  Trade 

Commission. 

ACTION:  Request  for  public  conunents  on 

proposal  to  delete  certain  low-trade 

categories  from  the  Harmonized  System. 

SUMMARY:  The  Commission  is  soliciting 
the  views  of  interested  parties  on  a 
proposal  before  the  Review 
Subcommittee  (RSC)  of  the  World 
Customs  Organization  (WCO),  Brussels, 
Belgium,  to  delete  certain  low-trade 
headings  and  subheadings  from  the 
international  Harmonized  Commodity 
Description  and  Coding  System 
(Harmonized  System  or  HS). 
EFFECTIVE  DATE:  August  21,  2002. 
FOR  FURTHER  INFORMATION  CONTACT; 
Ronald  H.  Heller,  Office  of  Tariff  Affairs 
and  Trade  Agreements  (0/TATA)  (202/ 
205-2596,  E-Mail  rheller@usitc.gov). 
The  0/TATA  fax  number  is  202/205- 
2616. 

Background 

The  Harmonized  System  was 
established  by  an  international 
Convention,  which,  inter  alia,  provides 
that  the  System  should  be  kept  up-to- 
date  in  light  of  changes  in  technology 
and  patterns  of  international  trade.  The 
international  HS  nomenclatiue,  which 
is  maintained  by  the  WCO,  provides  a 
uniform  structiual  basis  for  the  customs 
tariff  and  statistical  nomenclatures  of  all 
major  trading  countries  of  the  world, 
including  the  United  States.  The 
Commission,  the  U.S.  Customs  Service 
and  the  Bureau  of  the  Census  are 
responsible  for  the  development  of  U.S. 
technical  proposals  concerning  the  HS 
under  section  1210  of  the  Omnibus 
Trade  and  Competitiveness  Act  of  1988 
(the  1988  Act)  (19  U.S.C.  3010).  A  1988 
notice  issued  by  the  United  States  Trade 
Representative  (53  FR  45646,  November 
10, 1988),  established  the  Commission 
as  the  lead  U.S.  agency  in  considering 
proposals  for  HS  amendments  that  are 
intended  to  ensure  that  it  reflects  such 
changes  in  technology  and  trade.  The 
WCO  expects  to  implement  the  next 
series  of  amendments  to  the  HS 
nomenclature  by  the  year  2007.  As  part 
of  each  review  cycle,  the  RSC  considers 
simplifying  the  HS  by  removing  lines 
for  which  trade  falls  below  a  tlueshold 
value.  HS  lines  that  are  eliminated  are 
merged  with  HS  lines  containing  like 
products.  Noting  that  the  HS  has 
expanded  over  the  years  and  now 
comprises  1,244  four-digit  headings  and 


55874 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55873 


5,224  six-digit  subheadings,  the 
Subcommittee  requested  that  the 
Secretariat  exaioine  relevant  trade  data 
and  develop  an  initial  list  of  foiu-digit 
headings  and  six-digit  subheadings  for 
which  world  trade  in  each  category  did 
not  exceed  US$100  million  and  US$50 
million,  respectively.  Based  on 
preliminary  trade  data  for  calendar 
years  1997-2000  provided  by  the  United 
Nations  Statistical  Division,  the  WCO 
Secretariat  recently  published  a  list  of 
124  headings  and  728  six-digit 
subheadings  that  showed  world  trade 
below  the  threshold  values.  As 
requested  by  the  RSC,  the  Secretariat 
also  considered  further  criteria  relating 
to  consistency  of  low  trade  and  special 
circumstances  (relationship  to 
international  conventions, 
environmental  or  social  concerns, 
relative  importance  for  developing 
economies)  that  might  provide 
justification  for  retaining  an  HS  item  in 
spite  of  its  low  trade  value.  In  this 
manner,  the  Secretariat  reduced  the  list 
of  candidates  for  deletion  to  27  four- 
digit  headings  and  276  six-digit 
subheadings.  Member  countries  are 
invited  to  examine  that  "short  list"  of 
potential  deletions  and  indicate  to  the 
Subcommittee  which  categories  should 
be  retaiUed  because  (1)  more  recent 
trade  data  reveals  that  the  category  in 
fact  exceeds  the  threshold  or  (2) 
international  concern  over 
environmental,  social  or  economic 
issues  necessitates  monitoring  global 
trade  on  products  in  the  category 
despite  the  low  volume  of  trade.  At  its 
26th  session  (September  2002),  the 
Subcommittee  will  begin  to  examine  the 
Secretariat's  list  and  all  national 
requests  for  retention  of  individual 
categories.  The  following  is  a  list  of  the 
27  headings  and  276  subheadings  that 
meet  the  Secretariat's  full  criteria  for 
deletion  from  the  HS.  We  invite  the 
public  to  submit  comments  on  this  list. 


Four-Digit  Headings  Proposed  for  Deletion 

0503  2838  7414  8004 

0509  4204  7416  8005 

1402  4815  7417  8006 

1403  5302  7611  9112 
2305  5304  7803  9203 

2611  6503  7805  9204 

2612  7012  7906 


120710 

270720 

284110 

293610 

120730 

270760 

284120 

293921 

120760 

280511 

284150 

293929 

120924 

281123 

290314 

300110 

120926 

282420 

290362 

310270 

121110 

282520 

290515 

310320 

121210 

282611 

290614 

310410 

121230 

282620 

290714 

320630 

130110 

282731 

290715 

320643 

130214 

282733 

290820 

330111 

140410 

282734 

290942 

330114 

151540 

282735 

291213 

330121 

200320 

282736 

291242 

330122 

230220 

283020 

291421 

330123 

230670 

283030 

291522 

330126 

250621 

283323 

291523 

330130 

250629 

283326 

291534 

340410 

250820 

283522 

291535 

370220 

251311 

283523 

291731 

370520 

380520 

500390 

530210 

551433 

382420 

520631 

530290 

551439 

392072 

520632 

530410 

551592 

401013 

520633 

530490 

560420 

401036 

520634 

530511 

560710 

410310 

520635 

530519 

570251 

420610 

520641 

530521 

570252 

420690 

520642 

530529 

570259 

430130 

520643 

530590 

580310 

430170 

520644 

540320 

580390 

430213 

520645 

540610 

600510 

441131 

520823 

540620 

610110 

441139 

520853 

550610 

610311 

441223 

521012 

550992 

610312 

470411 

521022 

551322 

610319 

470419 

521042 

551332 

610321 

480230 

521052 

551333 

610411 

480910 

521121 

551342 

610412 

481430 

521122 

551343 

610421 

481610 

521129 

551413 

610792 

481630 

521141 

551431 

611110 

500310 

521143 

551432 

611410 

611720 

640330 

811230 

900620 

620321 

650692 

811240 

900662 

620510 

660310 

842520 

902740 

620792 

680222 

842850 

903130 

620910 

681130 

843352 

910112 

621131 

720280 

844841 

910620 

621310 

722520 

845620 

911220 

630252 

722693 

847040 

911290 

630292 

722694 

847220 

911410 

630293 

722910 

850530 

911420 

630311 

731413 

850920 

911440 

630611 

731910 

850930 

920410 

630621 

740110 

851921 

920420 

630631 

740120 

851929 

920910 

630639 

740323 

851940 

920920 

630641 

740722 

854340 

920993 

630649 

741420 

860620 

930610 

640191 

741490 

880110 

960420 

640230 

810195 

880190 

961490 

Six-Digit  Subheadings  Proposed  for 

Deletion 

010310 

030265 

030561 

071130 

020820 

030266 

030563 

071420 

030191 

030373 

040520 

081030 

030233 

030376 

070910 

091030 

030261 

030377 

070952 

091040 

030263 

030542 

070970 

091050 

110210 

251319 

283610 

292112 

110230 

251621 

283670 

292222 

110422 

251622 

283920 

293010 

Copies  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
Annotated  (HTSUSA),  which 
incorporates  the  international 
Harmonized  System  in  its  overall 
structiue,  can  be  found  on  the  USITC's 
Worid  Wide  Web  (WWW)  site,  http:// 
www.usitc.gov.  Hard  copies  and 
electronic  copies  of  the  HTSUSA  can 
also  be  found  at  many  of  the  1 ,400 
federal  Depository  Libraries  located 
throughout  the  United  States  and  its 
territories;  further  information  about 
these  locations  can  be  found  on  the 


WWW  at  the  following  location  (URL): 
http://www.access.gpo.gov/su_docs/ 
fdlp/libpro.html,  or  by  contacting  GPO 
Access  at  the  Government  Printing 
Office,  1-888-293-6498.  Copies  of  the 
WCO  Secretariat's  report  on  its  analysis 
of  trade  data  and  other  factors,  its  list  of 
low-trade  HS  lines  and  its  indications  of 
suggested  deletions  (WCO  Doc. 
NR0270E-B1)  is  available  from  the 
USITC  Office  of  Tariff  Affairs  and  Trade 
Agreements,  as  indicated  above  (See  FOR 
FURTHER  INFORMATION  CONTACT).  This 
proposal  is  part  of  a  comprehensive 
review  of  the  international  HS  being 
carried  out  by  the  RSC.  Its 
implementation  internationally  would 
not  require  that  domestic  tariff  rates  or 
statistical  coverage  be  eliminated  from 
the  Harmonized  Tariff  Schedule  of  the 
United  States  Annotated  (HTSUSA). 
Any  such  consequential  amendments 
would  be  separately  considered  by  the 
Commission  at  a  later  date,  pursuant  to 
section  1205  of  the  1988  Act.  Section 
1205  requires  that  existing  duty 
treatment  be  retained  whenever 
possible. 

Request  for  Proposals 

The  Commission  is  seeking  comments 
on  the  list  of  proposed  deletions  from 
the  HS  and,  in  particular,  on  those 
categories  for  which  the  United  States 
may  request  retention.  Interested 
parties,  associations  and  Government 
agencies  should  submit  specific  HS 
category  niunbers  from  the  above  list 
which  they  feel  should  be  retained  in 
the  HS  and,  for  each  category,  the 
reason  for  retaining  the  category  in  the 
international  system  (including,  where 
relevant,  trade  data). 

Deadline 

Suggestions  must  be  received  no  later 
than  the  close  of  business,  September  6. 
2002,  in  order  to  be  considered  by  the 
Commission. 

Written  Submissions 

All  submissions  should  be  addressed 
to  the  Secretary,  United  States 
Intemational  Trade  Commission,  500  E 
St..  SW.,  Washington,  DC  20436. 
Commercial  or  financial  information 
that  a  party  desires  the  Commission  to 
treat  as  confidential  must  be  submitted 
on  separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  rules 
of  practice  and  procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  for  inspection  by 
interested  persons.  TDD  Access:  Hearing 
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impaired  individuals  are  advised  that 
information  on  this  matter  can  be 
obtained  by  contacting  ouj  TDD 
terminal  on  (202)  205-1810.  World 
Wide  Web  Access:  This  notice,  and  any 
subsequent  notices  published  pursuant 
to  section  1210  of  the  1988  Act.  may  be 
obtained  from  the  ITC  Internet  web 
server:  http://www.usitc.gov. 

By  order  of  the  Commission. 

Issued:  August  26.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  02-22186  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  information 
Collection  Activities:  Proposed 
Collection;  Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  New 
collection;  Community  Policing 
Development  Proposal  Packet. 

The  Department  of  Justice  (DOJ), 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  September  30,  2002. 
This  process  is  conducted  in  accordance 
with  5  CFR  1320.10.  Written  comments 
and/or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  OMB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Yoiu 
comments  should  address  one  or  more 
of  the  following  foiu  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 


(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  bxuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  collection. 

(2)  Title  of  the  Form/Collection: 
Community  Policing  Development 
Proposal  Packet. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  Form 
Number:  N/A. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  State,  local  and  Tribal 
law  enforcement  agencies,  institutions 
of  higher  education,  and/or  non-profit/ 
profit  organizations.  Other:  None 
Abstract:  The  information  collected  will 
be  used  by  the  COPS  Office  to 
determine  grantee's  eligibility  for 
funding  under  Community  Policing 
Development  initiatives,  which  address 
current  law  enforcement/community 
needs  and  emerging  law  enforcement 
issues. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  200 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is:  8  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,800  hours  aimually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Henry 
Building.  Suite  1600,  NW.,  Washington, 
DC  20530. 

Dated:  August  27,  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  02-22288  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  sworn 
statement  of  refugee  applying  for 
admission  to  the  United  States;  Form  G- 
646. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  18,  2002 
at  67  FR  19254,  allowing  for  a  60-day 
public  comment  period.  No  comments 
were  received  by  the  INS  on  this 
proposed  information  collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
conunents.  Comments  are  encouraged 
and  will  be  accepted  until  September 
30,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  biuden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Room  10235,  Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  of  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  wrill  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
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other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Sworn  Statement  of  Refugee  Applying 
for  Admission  to  the  United  States. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  G-e46.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
Households.  This  information  collection 
provides  the  grounds  of  admissibility  to 
the  United  States  as  they  apply  to 
refugees.  The  information  collected 
allows  the  INS  to  make  admissibility 
determinations  for  refugees. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  75,000  responses  at 
approximately  30  minutes  (.50)  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  37,500  aimual  burden  hoius. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instriunent  with  instructions,  or 
additionfil  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4304,  420  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Seciuity  Staff,  Justice  Management 
Division,  601  D  Street,  NW..  Patrick 
Henry  Building,  Suite  1600,  lOPl  G 
Street,  NW.,  Washington,  DC  20530. 

Dated:  August  26.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Immigration 
and  Naturalization  Service,  United  States 
Department  of  Justice. 
(FR  Doc.  02-22181  Filed  8-29-02;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 
[INS  No.  2225-02;  AG  Order  No.  2610-2002] 
RIN1115-AE26 

Extension  of  the  Designation  of 
Burundi  Under  tfie  Temporary 
Protected  Status  Program 

agency:  Immigration  and  Natiualization 
Service,  Justice. 
ACTION:  Notice. 

SUMMARY:  The  designation  of  Burundi 
under  the  Temporary  Protected  Status 
(TPS)  program  will  expire  on  November 
2,  2002.  lliis  notice  extends  the 
Attorney  General's  designation  of 
Biuimdi  imder  the  TPS  program  for  12 
months  imtil  November  2,  2003,  and 
sets  forth  procedures  necessary  for 
nationals  of  Burundi  (or  aliens  having 
no  nationality  who  last  habitually 
resided  in  Biuundi)  with  TPS  to  re- 
register for  the  additional  12-month 
period.  Eligible  nationals  of  Bunmdi  (or 
aliens  having  no  nationality  who  last 
habitually  resided  in  Burundi)  may  re- 
register for  TPS  and  an  extension  of 
employment  authorization.  Re- 
registration  is  limited  to  persons  who 
registered  diuing  the  initial  registration 
period,  which  ended  on  November  3, 
1998,  who  registered  during  the  re- 
designation  registration  period,  which 
ended  on  November  2,  2000,  or  who 
registered  after  that  date  under  the  late 
initial  registration  provisions,  and  who 
timely  re-registered  under  each 
subsequent  extension.  Nationals  of 
Biuundi  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Burundi) 
who  previously  have  not  applied  for 
TPS  may  be  eligible  to  apply  under  the 
late  initial  registration  provisions. 
EFFECTIVE  DATES:  The  extension  of  the 
TPS  designation  for  Biuundi  is  effective 
November  2,  2002,  and  will  remain  in 
effect  until  November  2.  2003.  The  60- 
day  re-registration  period  begins  on 
August  30,  2002,  and  will  remain  in 
effect  vmtil  October  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  Chang,  Residence  and  Status 
Services  Branch,  Adjudications, 
Immigration  and  Natiualization  Service, 
Room  3040,  425  I  Street  NW., 
Washington,  DC  20536,  telephone  (202) 
514-4754. 
SUPPLEMENTARY  INFORMATION: 

What  Authority  Does  the  Attorney 
General  Have  To  Extend  the 
Designation  of  Burundi  Under  the  TPS 
Program? 

Section  244(b)(3)(A)  of  the 
Immigration  and  Nationality  Act  (Act) 


states  that,  at  least  60  days  before  the 
end  of  a  designation  or  extension 
thereof,  the  Attorney  General  must 
review  conditions  in  the  foreign  state  for 
which  the  designation  is  in  effect.  8 
U.S.C.  1254a(b)(3)(A).  If  the  Attorney 
General  does  not  determine  that  the 
foreign  state  no  longer  continues  to  meet 
the  conditions  for  designation,  the 
period  of  designation  is  extended 
automatically  for  6  months  pursuant  to 
section  244(b)(3)(C)  of  the  Act,  although 
the  Attorney  General  may  exercise  his 
discretion  to  e5c!end  the  designation  for 
a  period  of  12  or  18  months.  8  U.S.C. 
1254a(b)(3)(C). 

Why  Did  the  Attorney  General  Decide 
To  Extend  the  TPS  Designation  for 
Burundi? 

On  November  4. 1997,  the  Attorney 
General  designated  Burundi  under  the 
TPS  program  for  a  period  of  12  months. 
62  FR  59735.  The  Attorney  General  has 
since  extended  the  TPS  designation 
three  times  and  redesignated  Burundi 
once,  after  determining  each  time  that 
the  conditions  warranting  such 
designation  continued  to  be  met.  See  66 
FR  46027  (August  31.  2001)  (extension); 
65  FR  67404  (November  9.  2000) 
(extension);  64  FR  61123  (November  9. 
1999)  (extension  and  redesignation);  63 
FR  59334  (November  3,  1998) 
(extension). 

Since  the  date  of  the  last  extension, 
the  Department  of  Justice  and  the 
Department  of  State  (DOS)  have 
continued  to  review  conditions  in 
Burundi.  The  DOS  reports  that  the 
armed  conflict  within  Burundi  persists: 
"Although  a  transitional  government 
took  office  in  November  2001 ,  Burundi 
is  still  undergoing  civil  war.  (The 
United  Nations  High  Commissioner  for 
Refugees  (UNHCR)]  recently  began 
facilitating  voluntary  refugee  returns  to 
selected  provinces;  however,  much  of 
the  country  remains  insecure. 
Government  security  forces  and  rebel 
groups  continue  to  commit  serious 
human  rights  abuses  against  civilians, 
including  extrajudicial  killings, 
disappearances,  rape,  torture,  arbitrarv' 
arrest  and  detention,  forced 
displacement,  and  forced  labor."  State 
Department  Report  (July  1,  2002).  The 
DOS  states  that  "(t]here  is  no  cease-fire 
in  effect  despite  continuing  peace 
negotiations.  Armed  rebel  groups 
continue  fighting  government  forces  in 
several  areas  of  the  country.  Civilian 
authorities  do  not  maintain  effective 
control  of  security  forces.  Rebel  attacks 
on  the  military  are  often  followed  by 
army  reprisals  against  civilians 
suspected  of  cooperating  with  the 
insurgents.  Rebels  reportedly  often  kill 
persons  for  suspected  collaboration  with 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55877 


55876 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


the  government  and  for  their  refusal  to 
pay  'taxes'  to  rebels."  Id.  The  DOS 
concludes  that  "[rjebel  attacks  and 
government  counter-attacks  occur 
impredictably.  Serious  hiunan  rights 
abuses  continue  to  be  conunitted  by 
both  sides.  The  prospects  for  a  cease-fire 
in  the  near  futile  are  uncertain.  Rebel 
groups  do  not  support  the  return  of 
refugees,  so  that  even  refugees'  return  to 
relatively  'safe'  areas  is  a  potential 
source  of  instability  and  further 
violence."  Id. 

Likewise,  the  Resource  Information 
Center  of  the  Immigration  and 
Naturalization  Service  (INS/Service) 
assessed  conditions  in  Burundi  and 
found  that  "(r]esolution  of  the  armed 
conflict,  which  pervades  most  of 
Burundi,  and  has  resulted  in  massive 
human  rights  violations  by  both 
govenunent  snd  rebel  forces,  appears  to 
have  no  end  in  sight."  The  INS  Resource 
Information  Center  Report  (July  2,  2002) 
(RIC  Report).  The  UNHRC  reported  in 
March  2002  that  violence  had  increased 
since  October  2001,  and  "[wjhile  not 
intense,  the  conflict  in  Burundi  extends 
throughout  the  coimtry  with  the 
exception  of  the  provinces  of  Ngozi  and 
Kinmdo  *  *  *  [The]  country  is  more  at 
war  than  at  peace.  *  *  *  The 
belligerents  on  all  sides  take  revenge  on 
the  population  for  its  silence,  neutrality 
or  complicity  with  the  other  camp." 
Report  of  Special  Rapporteur,  U.N. 
Commission  on  Hxmian  Rights  (Mar.  7, 
2002).  The  U.S.  Committee  for  Refugees 
reported  in  March  2002  that  150,000 
Burundis  were  displaced  from  their 
homes  between  January  2001  and  March 
2002,  including  80,000  in  the  first  3 
months  of  2002.  U.S.  Committee  for 
Refugees  Report  (Mar.  21.  2002). 

There  is  an  ongoing  armed  conflict 
within  Burundi,  and  due  to  such 
conflict,  requiring  the  return  of  aliens 
who  are  nationals  of  Burundi  (or  aliens 
having  no  nationality  who  last 
habitually  resided  in  Burundi)  would 
pose  a  serious  threat  to  their  personal 
safety.  8  U.S.C.1254a(b)(l)(A).  Based  on 
this  review,  the  Attorney  General  finds 
that  the  conditions  that  prompted 
designation  of  Bunmdi  under  the  TPS 
program  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Furthermore,  there  exist 
extraordinary  and  temporary  conditions 
in  BiuTuidi  that  prevent  nationals  of 
Burundi  (and  aliens  having  no 
nationality  who  last  habitually  resided 
in  Bunmdi)  from  returning  home  in 
safety.  8  U.S.C.  1254a(b)(l)(C).  Finally, 
permitting  nationals  of  Biuundi  to 
remain  temporarily  in  the  United  States 
is  not  contrary  to  the  national  interest  of 
the  United  States.  8  U.S.C.  1254a(b)(l). 
On  the  basis  of  these  findings,  the 
Attorney  General  concludes  that  the 


TPS  designation  for  Biunndi  should  be 
extended  for  an  additional  12-month 
period.  8  U.S.C  1254a(b){3)(C). 

If  I  Currently  Have  TPS  Benefits 
Through  the  Burundi  TPS  Program, 
Must  I  Still  Re-Register  for  TPS? 

Yes.  If  you  already  have  received  TPS 
benefits  through  the  Biuimdi  TPS 
program,  your  benefits  will  expire  on 
November  2,  2002.  Accordingly,  you 
must  re-register  for  TPS  in  order  to 
maintain  your  benefits  through 
November  2,  2003.  See  the  following  re- 
registration  instructions.  The  TPS 
benefits  include  temporary  protection 
against  removal  from  the  United  States, 
as  well  as  work  authorization,  during 
the  TPS  designation  period  and  any 
extension  thereof.  8  U.S.C.  1254a{a}(l). 

If  I  am  Currently  Registered  for  TPS, 
How  Do  I  Re-Register  for  an  Extension? 

All  persons  previously  granted  TPS 
benefits  imder  the  Bimindi  program 
who  wish  to  medntain  such  benefits 
must  apply  for  an  extension  by  filing  (1) 
Form  1-821,  Application  for  Temporary 
Protected  Status,  without  the  filing  fee; 
(2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (172  inches  x 
1 V2  inches).  See  the  chart  below  to 
determine  whether  you  must  submit  the 
one  hundred  and  twenty  dollar  ($120) 
filing  fee  with  the  Form  1-765.  Children 
beneficiaries  of  TPS,  who  have  reached 
the  age  of  14  but  were  not  previously 
fingerprinted,  must  pay  the  fifty  dollar 
($50)  fingerprint  fee  upon  their  next 
application  for  extension. 

Submit  the  re-registration  package 
and  applicable  fee,  if  any,  to  the  Service 
district  office  that  has  jurisdiction  over 
your  place  of  residence  during  the  60- 
day  re-registration  period  that  begins 
August  30,  2002,  and  will  remain  in 
effect  until  October  29,  2002. 
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8  CFR  244.20. 

How  Does  an  Application  for  TPS 
A£Eect  my  Application  for  Asylum  or 
Other  Iinmigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit.  A  national  of 
Burundi  (or  alien  having  no  nationality 
who  last  habitually  resided  in  Bunmdi) 
who  is  otherwise  eligible  for  TPS  and 
has  applied  for,  or  plans  to  apply  for, 
asylum  but  who  has  not  yet  been 
granted  asyliun  or  withholding  of 
removal,  may  also  apply  .for  "ITS.  Denial 
of  an  application  for  asylum  or  any 
other  immigration  benefit  does  not 
affect  an  applicant's  eligibility  to  apply 
for  TPS,  although  the  grounds  for 
denying  one  form  of  relief  may  also  be 
grounds  for  denying  TPS.  For  example, 
a  person  who  has  been  convicted  of  a 
particularly  serious  crime  is  not  eligible 
for  asylum  or  TPS.  8  U.S.C.  1158(b)(2); 
8  U.S.C.  1254a(c)(2)(B)(i). 

Does  This  Extension  Allow  Nationals  of 
Burundi  (or  Aliens  Having  No 
Nationality  Who  Last  Habitually 
Resided  in  Burundi)  Who  Entered  the 
United  States  After  November  9, 1999, 
To  File  for  TPS? 

No.  This  is  a  notice  of  an  extension  of 
the  TPS  designation  for  Burundi,  not  a 
notice  of  redesignation  of  Burundi 
under  the  TPS  program.  An  extension  of 
TPS  does  not  change  the  required  dates 
of  continuous  residence  and  continuous 
physical  presence  in  the  United  States. 
This  extension  does  not  expand  TPS 
availability  to  those  who  are  not  already 
TPS  class  members.  To  be  eligible  for 
benefits  under  this  extension,  nationals 
of  Bunmdi  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Burundi)  must  have  been 
continuously  physically  present  and 
continuously  resided  in  the  United 
States  since  November  9, 1999. 

Is  Late  Initial  Registration  Possible? 

Yes.  Some  persons  may  be  eligible  for 
late  initial  registration  under  8  CFR 
244.2(f)(2).  To  apply  for  late  initial 
registration  an  applicant  must: 

(1)  Be  a  national  of  Burundi  (or  an 
alien  who  has  no  nationality  and  who 
last  habitually  resided  in  Burundi); 
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(2)  Have  been  cpntinuously  physically 
present  in  the  United  States  since 
November  9, 1999; 

(3)  Have  continuously  resided  in  the 
United  States  since  November  9, 1999; 
and 

(4)  Be  both  admissible  as  an 
inunigrant,  except  as  otherwise 
provided  under  section  244(c)(2)(A)  of 
the  Act,  and  also  not  ineligible  imder 
section  244(c)(2)(B)  of  the  Act. 

Additionally,  the  applicant  must  be 
able  to  demonstrate  that  diuing  the 
redesignation  registration  period  from 
November  9, 1999,  through  November  2, 
2000,  he  or  she: 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  &t)m  removal, 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  ap{>eal, 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole,  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 
8  CFR  244.2(f)(2). 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  within  a  60-day  period 
immediately  following  the  expiration  or 
termination  of  the  conditions  described 
above.  8  CFR  244.2(g). 

Notice  of  ExtensioD  of  Designation  of 
Burundi  Under  the  TPS  Pr^am 

By  the  authority  vested  in  me  as 
Attorney  Genersil  imder  sections 
244(b)(1).  (b)(3)(A),  and  (b)(3)(C)  of  the 
Act,  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  Buurundi  for 
TPS  continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Accordingly,  I  order  as 
follows: 

(1)  The  designation  of  Bunmdi  imder 
section  244(b)  of  the  Act  is  extended  for 
an  additional  12-month  period  from 
November  2,  2002,  to  November  2,  2003. 
8  U.S.C.  1254a(b)(3)(C). 

(2)  I  estimate  that  there  are 
approximately  thirteen  (13)  nationals  of 
Burundi  (or  aliens  who  have  no 
nationality  and  who  last  habitually 
resided  in  Burundi)  who  are  eligible  for 
re-registration. 

(3)  To  maintain  TPS,  a  national  of 
Burundi  (or  an  alien  having  no 
nationality  who  last  habitually  resided 
in  Bunmdi)  who  previously  has  applied 
for  or  received  TPS  benefits  must  re- 
register for  TPS  during  the  60-day  re- 
registration  period  frxim  August  30, 
2002,  until  October  29,  2002. 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 


Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (1  Vz  inches 
by  IV2  inches).  There  is  no  fee  for  a 
Form  1-821  filed  as  part  of  the  re- 
registration  application.  If  the  applicant 
requests  employment  authorization 
documentation,  he  or  she  must  submit 
one  hundred  and  twenty  dollars  ($120) 
or  a  properly  documented  fee  waiver 
request,  piu«uant  to  8  CFR  244.20,  with 
the  Form  1-765.  An  applicant  who  does 
not  request  employment  authorization 
dociunentation  must  nonetheless  file 
Form  1-765  along  vdth  Form  1-821,  but 
is  not  required  to  submit  the  fee.  The 
fifty  dollar  ($50)  fingerprint  fee  is 
required  only  for  children  beneficiaries 
of  TPS  who  have  reached  the  age  of  14 
but  were  not  previously  fingerprinted. 
Failure  to  re-register  without  good  cause 
will  result  in  the  withdrawal  of  TPS.  8 
CFR  244.17(c).  Some  persons  who  had 
not  previously  applied  for  TPS  may  be 
eligible  for  late  initial  registration  imder 
8  CFR  244.2. 

(5)  Information  concerning  the 
Burundi  TPS  program  will  be  available 
at  local  Service  offices  upon  publication 
of  this  notice  and  the  INS  National 
Customer  Service  Center  at  1-800-375- 
5283.  This  information  will  also  be 
published  on  the  INS  Web  site  at 
http://www.ms.usdoj.gov. 

Dated:  August  26,  2002. 
John  Ashcroft, 
Attorney  General. 

[FR  Doc.  02-22210  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 
[INS  No.  222G-02;  AG  Order  No.  2611-2002] 
RIN1115-AE26 

Extension  of  the  Designation  of  Sudan 
Under  the  Temporary  Protected  Status 
Program 

agency:  Immigration  and  Naturalization 
Service,  Justice. 
ACTION:  Notice. 

summary:  The  designation  of  Sudan 
under  the  Temporary  Protected  Status 
(TPS)  program  will  expire  on  November 
2,  2002.  This  notice  extends  the 
Attorney  General's  designation  of  Sudan 
imder  the  TPS  program  for  12  months 
until  November  2,  2003,  and  sets  forth 
procedures  necessary  for  nationals  of 
Sudan  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
with  TPS  to  re-register  for  the  additional 
12-month  period.  Eligible  nationals  of 


Sudan  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
may  re-register  for  TPS  and  an  extension 
of  employment  authorization.  Re- 
registration  is  limited  to  persons  who 
registered  during  the  initial  registration 
period,  which  ended  on  November  3, 
1998,  registered  during  the  re- 
designation registration  period,  which 
ended  on  November  2,  2000,  or 
registered  after  that  date  under  the  late 
initial  registration  provisions;  and  who 
timely  re-registered  under  each 
subsequent  extension.  Nationals  of 
Sudan  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
who  previously  have  not  applied  for 
TPS  may  be  eligible  to  apply  under  the 
late  initial  registration  provisions. 
EFFECTIVE  DATES:  The  extension  of  the 
TPS  designation  for  Sudan  is  effective 
November  2,  2002,  and  will  remain  in 
effect  until  November  2,  2003.  The  60- 
day  re-registration  period  begins  on 
August  30,  2002,  and  will  remain  in 
effect  until  October  29.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Pearl  Chang,  Residence  and  Status 
Services  Branch,  Adjudications, 
Inunigration  and  Naturalization  Service, 
Room  3214,  425  I  Sti^t  NW., 
Washington,  DC  20536,  telephone  (202) 
514-4754. 
SUPPLEMENTARY  INFORMATION: 

What  authority  does  the  Attorney 
General  have  to  extend  the  designation 
of  Sudan  under  the  TPS  program? 

Section  244(b)(3)(A)  of  the 
Immigration  and  Nationality  Act  (Act) 
states  that,  at  least  60  days  before  the 
end  of  a  designation  or  extension 
thereof,  the  Attorney  General  must 
review  conditions  in  the  foreign  state  for 
which  the  designation  is  in  effect.  8 
U.S.C.  1254a(b)(3)(A).  If  Uie  Attorney 
General  does  not  determine  that  the 
foreign  state  no  longer  continues  to  meet 
the  conditions  for  designation,  the 
period  of  designation  is  extended 
automatically  for  6  months  pursuant  to 
section  244(b)(3)(C)  of  the  Act,  although 
the  Attorney  General  may  exercise  his 
discretion  to  extend  the  designation  for 
a  period  of  12  to  18  months.  8  U.S.C. 
1254a(b)(3)(C) 

Why  did  the  Attorney  General  decide  to 
extend  the  TPS  designation  for  Sudan? 

On  November  4,  1997,  the  Attorney 
General  designated  Sudan  under  the 
TPS  program  for  a  period  of  12  months. 
62  FR  59737.  The  Attorney  General  has 
since  extended  the  TPS  designation 
three  times  and  redesignated  Sudan 
once,  after  determining  each  time  that 
the  conditions  warranting  such 
designation  continued  to  be  met.  See  66 
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FR  46031  (August  31,  2001)  (extension); 
65  FR  67407  (November  9,  2000) 
(extension);  64  FR  61128  (November  9, 
1999)  (extension  and  redesignation); 
and  63  FR  59337  (November  3. 1998) 
(extension). 

Since  the  date  of  the  last  extension, 
the  Departments  of  Justice  and  State 
have  continued  to  review  conditions  in 
Sudan.  The  Department  of  State  reports 
that  "[c]ivil  war  continues  to  endanger 
thousands  of  Sudanese  civilians. 
Despite  cease-fire  arrangements  in  the 
Nuba  Moimtains  and  periodically  in 
Bahr  el  Ghazal,  fighting  between 
government  and  rebel  forces  has 
intensified  in  several  regions,  especially 
those  rich  in  oil.  The  Western  Upper 
Nile  region  is  of  particular  concern. 
Peace  negotiations  recently  began 
between  the  government  and  rebel 
leaders;  however,  past  efforts  have  led 
to  repeated  failures.  The  govenunent's 
human  rights  record  remains  extremely 
poor,  and  includes  extrajudicial  killings, 
disappearances,  arbitrary  arrest  and 
detention,  rape,  slavery,  forced  labor, 
forced  conscription  of  male  children, 
and  severely  restricted  freedom  of 
assembly,  association,  religion,  speech, 
and  movement.  Rebel  groups  also  are 
responsible  for  serious  human  rights 
abuses,  including  extrajudicial  killings, 
beatings,  rapes,  arbitrary  detention,  and 
forced  conscription  of  boys."  State 
Department  Report  (July  1,  2002)  (State 
Department  Report).  The  Department  of 
State  concludes  that  "Sudan's  civil  war 
threatens  civilians  both  directly,  as  they 
suffer  violent  attacks,  abductions  and 
forced  displacement  from  both  sides  of 
the  conflict,  and  indirectly,  as  looting 
and  attacks  on  hiunanitarian  operations 
endanger  their  food  security  and 
health."  Id. 

Likewise,  the  Resource  Information 
Center  of  the  Immigration  and 
Naturalization  Service  (INS/Service) 
recently  reported  that  "(allthough  a 
window  of  opportunity  exists  to  end 
Sudan's  long  internal  conflict,  and 
[despite]  efforts  to  broker  confidence- 
building  agreements  between  the 
government  and  the  opposition  Sudem 
People's  Liberation  Movement/ Army 
(SPLM/A),  no  end  to  the  war  appears  in 
sight.  Intensified  conflict,  particularly  in 


oil-producing  areas  of  the  south,  has 
contributed  to  serious  hiunan  rights 
violations  and  a  worsening  in  the 
conditions  of  life  for  people  living  in 
these  areas."  The  INS  Resource 
Information  Center  Report  (July  3,  2002) 
(RIC  Report).  The  United  Nations 
Special  Rapporteiu  on  Human  Rights  in 
Sudan  reported  in  January  2002  that 
"the  overall  human  rights  situation  has 
not  improved."  Report  of  Special 
Rapporteiu",  U.N.  Commission  on 
Human  Rights  (Jan.  23,  2002).  The 
Sudanese  Government  has  forcibly 
removed  tens  of  thousands  of  southern 
Sudanese  from  oilfield  areas  to  make  the 
areas  safe  from  attack,  denied 
humanitarian  agencies  access  to 
vulnerable  people  in  rebel-held  areas, 
and  on  many  occasions  bombed 
civilians  waiting  to  receive 
humanitarian  assistance.  RIC  Report. 
The  United  Nations  Office  for  the 
Coordination  of  Humanitarian  Affaks 
(OCHA)  reported  in  November  2001  that 
the  armed  conflict  "continues  to  create 
widespread  displacement  of  civilian 
populations,  destroy  infrastructure,  and 
obliterate  assets  such  as  livestock  and 
crops.  Agricultural  and  pastoral 
activities  among  farming  communities 
are  continually  disrupted  in  the  areas  of 
conflict,  including  during  the  all- 
important  planting  and  harvesting 
seasons.  In  these  and  other  areas  the 
vagaries  of  climate  and  weather  impose 
further  pressures  trough  drought  and 
flood,  giving  rise  to  tension  and  conflict 
through  competition  for  scarce 
resources  of  food,  water,  and  pasture  for 
livestock."  UN  OCHA  Report  (Nov.  26, 
2001). 

Based  on  this  review,  the  Attorney 
General  finds  that  the  conditions  that 
prompted  designation  of  Sudan  imder 
the  TPS  program  continue  to  be  met.  8 
U.S.C.  1254a{b)(3)(A).  There  is  an 
ongoing  armed  conflict  within  Sudan 
arid,  due  to  such  conflict,  requiring  the 
return  of  aliens  who  are  nationals  of 
Sudan  (or  aliens  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
would  pose  a  serious  threat  to  their 
personal  safety.  8  U.S.C.  1254a(b)(3)(A). 
Furthermore,  there  exist  extraordinary 
and  temporary  conditions  in  Sudan  that 
prevent  nationals  of  Sudan  (and  aliens 


having  no  nationality  who  last 
habitually  resided  in  Sudan)  from 
retiuning  home  in  safety.  8  U.S.C. 
1254a(b)(l)(C).  Finally,  permitting 
nationals  of  Sudan  to  remain 
temporarily  in  the  United  States  is  not 
contrary  to  the  national  interest  of  the 
United  States.  8  U.S.C.  1254a(b)(l).  On 
the  basis  of  these  findings,  the  Attorney 
General  concludes  that  the  TPS 
designation  for  Sudan  shoidd  be 
extended  for  a  period  of  12  months. 

If  I  currently  have  TPS  through  the 
Sudan  TPS  program,  must  I  still  re- 
register for  TPS? 

Yes.  If  you  already  have  received  TPS 
benefits  through  the  Sudan  TPS 
program,  your  benefits  will  expire  on 
November  2,  2002.  Accordingly,  you 
must  re-register  for  TPS  in  order  to 
maintain  your  benefits  through 
November  2,  2003.  See  the  following  re- 
registration  instructions.  The  TPS 
benefits  include  temporary  protection 
against  removal  from  the  United  States, 
as  well  as  work  authorization,  during 
the  TPS  designation  period  and  any 
extension  thereof.  8  U.S.C.  1254a(a)(l). 

If  I  am  currently  registered  for  TPS, 
how  do  I  re-register  for  an  extension? 

Persons  previously  granted  TPS  under 
the  Sudan  program  may  apply  for  an 
extension  by  filing  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status,  vrithout  the  fee;  (2)  Form  1-765, 
Application  for  Employment 
Authorization;  and  (3)  two 
identification  photographs  (IV2  inches  x 
172  inches).  To  determine  whether  you 
must  submit  the  one  hundred  and 
twenty  dollar  ($120)  filing  fee  with  the 
Form  1-765.  see  the  chart  below. 
Children  beneficiaries  of  TPS,  who  have 
reached  the  age  of  14  but  were  not 
previously  fingerprinted,  must  pay  the 
fifty  dollar  ($50)  fingerprint  fee  upon 
their  next  application  for  extension. 

Submit  the  re-registration  package 
and  applicable  fee,  if  any,  to  the  Service- 
district  office  that  has  jurisdiction  over 
yoiu  place  of  residence  during  the  60- 
day  re-registration  period  that  begins . 
August  30,  2002,  and  will  remain  in 
effect  until  October  29,  2002. 


If 


Then 


You  are  applying  for  an  Employment  Autfiorization  Document  ttiat  is 

valid  through  Novemt)er  2.  2003  .  .  . 
You  already  have  an  Employment  Authorization  Document  or  do  not 

require  such  a  document.  . 
You  are  applying  for  an  Employment  Authorization  Document  and  are 

requesting  a  fee  waiver.  .  . 


You  must  complete  and  file  Form  1-765,  Application  for  Employment 

Authorization,  with  the  $120  fee. 
You  must  complete  and  file  Form  1-765,  with  no  filing  fee. 

You  must  complete  and  file:  (1)  Form  1-765,  with  no  fee  and  (2)  a  fee 
waiver  request  and  affidavit  (and  any  other  information)  in  accord- 
ance with  8  CFR  244.20. 
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How  Does  an  Application  for  TPS 
Afiiect  my  Application  for  Asylum  or 
Other  Immigration  Benefits? 

An  application  for  TPS  does  not  affect 
an  application  for  asylum  or  any  other 
immigration  benefit.  A  national  of 
Sudan  (or  alien  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
who  is  otherwise  eligible  for  TPS  and 
has  applied  for.  or  plans  to  apply  for. 
asylum  but  who  has  not  yet  been 
granted  asyliun  or  withholding  of 
removal,  may  also  apply  for  TPS.  Denial 
of  an  application  for  asyliun  or  any 
other  immigration  benefit  does  not 
affect  an  applicant's  eligibility  to  apply 
for  TPS,  although  the  groimds  for 
denying  one  form  of  relief  may  also  be 
groimds  for  denying  TPS.  For  example, 
a  person  who  has  been  convicted  of  a 
particularly  serious  crime  is  not  eligible 
for  asylum  or  TPS.  8  U.S.C.  1158(b)(2); 
8  U.S.C.  1254a(c)(2)(B){i). 

Does  This  Extension  Allow  Nationals  of 
Sudan  (or  Aliens  Having  No  Nationality 
Who  Last  Habitually  Resided  in  Sudan) 
Who  Entered  the  United  States  After 
November  9, 1999,  To  File  for  TPS: 

No.  This  is  a  notice  of  an  extension  of 
the  TPS  designation  for  Sudan,  not  a 
notice  of  redesignation  of  Sudan  under 
the  TPS  program.  An  extension  of  TPS 
does  not  change  the  required  dates  of 
continuous  residence  and  continuous 
physical  presence  In  the  United  States. 
This  extension  does  not  expand  Sudan 
availability  to  those  who  are  not  already 
TPS  class  members.  To  be  eligible  for 
benefits  imder  this  extension,  nationals 
of  Sudan  (or  aliens  having  no 
nationality  who  last  habitually  resided 
in  Sudan]  must  have  been  continuously 
physically  present  and  continuously 
resided  In  the  United  States  since 
November  9, 1999. 

Is  Late  Initial  Registration  Possible? 

Yes.  Some  persons  may  be  eligible  for 
late  initial  registration  under  8  CFR 
244.2(f)(2).  To  apply  for  late  initial 
registration  an  applicant  must: 

(1)  Be  a  national  of  Sudan  (or  an  alien 
who  has  no  nationality  and  who  last 
habitually  resided  in  Sudan); 

(2)  Have  been  continuously  physically 
present  in  the  United  States  since 
November  9. 1999; 

(3)  Have  continuously  resided  in  the 
United  States  since  November  9. 1999; 
and 

(4)  Be  both  admissible  as  an 
immigrant,  except  as  otherwise 
provided  under  section  244(c)(2)(A)  of 
the  Act,  and  also  not  ineligible  under 
section  244(c)(2)(B)  of  the  Act. 

Additionally,  the  applicant  must  be 
able  to  demonstrate  that,  during  the 


redesignation  registration  period  from 
November  9,  1999,  through  November  2, 
2000,  he  or  she: 

(1)  Was  a  nonimmigrant  or  had  been 
granted  voluntary  departure  status  or 
any  relief  from  removal. 

(2)  Had  an  application  for  change  of 
status,  adjustment  of  status,  asylum, 
voluntary  departure,  or  any  relief  from 
removal  or  change  of  status  pending  or 
subject  to  further  review  or  appeal, 

(3)  Was  a  parolee  or  had  a  pending 
request  for  reparole,  or 

(4)  Was  the  spouse  or  child  of  an  alien 
currently  eligible  to  be  a  TPS  registrant. 
8  CFR  244.2(f)(2). 

An  applicant  for  late  initial 
registration  must  file  an  application  for 
late  registration  within  a  60-day  period 
immediately  following  the  expiration  of 
termination  of  the  conditions  described 
above.  8  CFR  244.2(g). 

Notice  of  Extension  of  Designation  of 
Sudan  Under  the  TPS  Program 

By  the  authority  vested  in  me  as 
Attorney  General  under  sections 
244(b)(1).  (b)(3)(A).  and  (b)(3)(C)  of  the 
Act.  I  have  consulted  with  the 
appropriate  government  agencies  and 
determine  that  the  conditions  that 
prompted  designation  of  Sudan  for  TPS 
continue  to  be  met.  8  U.S.C. 
1254a(b)(3)(A).  Accordingly,  I  order  as 
follows: 

(1)  The  designation  of  Sudan  under 
section  244(b)  of  the  Act  is  extended  for 
an  additional  12-month  period  from 
November  2,  2002,  through  November  2. 
2003.  8  U.S.C.  1254a(b)(3)(C). 

(2)  I  estimate  that  there  are 
approximately  552  nationals  of  Sudan 
(or  aliens  who  have  no  nationality  and 
who  last  habitually  resided  in  Sudan) 
who  are  eligible  for  re-registration. 

(3)  To  maintain  TPS,  a  national  of 
Sudan  (or  an  alien  having  no  nationality 
who  last  habitually  resided  in  Sudan) 
who  previously  has  applied  for  or 
received  TPS  benefits  must  re-register 
for  TPS  during  the  60-day  re-registration 
period  bom  August  30,  2002  until 
October  29,  2002. 

(4)  To  re-register,  the  applicant  must 
file  the  following:  (1)  Form  1-821, 
Application  for  Temporary  Protected 
Status;  (2)  Form  1-765,  Application  for 
Employment  Authorization;  and  (3)  two 
identification  photographs  (1 V2  inches 
by  1 V2  inches).  There  is  no  fee  for  a 
Form  1-821  filed  as  part  of  the  re- 
registration  application.  If  the  applicant 
requests  employment  authorization 
documentation,  he  or  she  must  submit 
one  hundred  and  twenty  dollars  ($120) 
or  a  properly  dociunented  fee  waiver 
request,  pursuant  to  8  CFR  244.20,  with 
the  Form  1-765.  An  applicant  who  does 
not  request  employment  authorization 


dociunentation  must  nonetheless  file 
Form  1-765  along  with  Form  1-821.  but 
is  not  required  to  submit  the  fee.  The 
fifty  dollar  ($50)  fingerprint  fee  is 
required  only  for  children  beneficiaries 
of  TPS  who  have  reached  the  age  of  14 
but  were  not  previously  fingerprinted. 
Failure  to  re-register  without  good  cause 
will  resuh  in  the  withdrawal  of  TPS.  8 
CFR  244.17(c).  Some  persons  who  had 
not  previously  applied  for  TPS  may  be 
eligible  for  late  initial  registration  under 
8  CFR  244.2. 

(5)  Information  concerning  the  Sudan 
TPS  program  will  be  available  at  local 
Service  offices  upon  publication  of  this 
notice  and  the  INS  National  Customer 
Service  Center  at  1-800-375-5283.  This 
information  will  also  be  published  on 
the  INS  Web  site  at  http:// 
www. ins.  usdoj.gov. 

Dated:  August  26,  2002. 
John  Ashcroft, 

Attorney  General. 
*  [FR  Doc.  02-22211  Filed  8-2&-02;  8:45  ami 
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DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

^edaral-Stata  Unemptoyment 
Compensation  Program:  Availability  of 
Benefit  Accuracy  Measurement 
Program  Results 

AGENCY:  Employment  and  Training 
Administration  (ETA),  Labor. 
ACTION:  Notice  of  availability  of  the 
Unemployment  Insurance  (UI)  Benefit 
Accuracy  Measurement  (BAM)  program 
data  for  calendar  year  (CY)  2001. 

SUMMARY:  UI  BAM  program  data  for  CY 
2001  are  published  as  part  of  the  UI 
PERFORMS  Annual  Report,  which  is 
available  on  the  ETA  Office  of 
Workforce  Security  Internet  site — 
workforcesecurity.doIeta.gov/unemploy/ 
pdf/arOl.pdf.  An  analytical  siunmary 
of  BAM  data  is  available  at 
workforcesecurity.  doleta  .gov/unemploy/ 
pdf/bamcy2001  .pdf. 

The  UI  PERFORMS  Annual  Report 
also  includes  data  from  the  Benefits 
Timeliness  and  Quality  and  Tax 
Performance  System  programs.  UI 
PERFORMS  is  the  Department  of 
Labor's  management  system  for 
promoting  continuous  improvement  in 
UI  performance,  UI  PERFORMS 
periformance  measures  are  designated 
either  Tier  I,  for  which  minimum 
performance  criteria  have  been 
established,  or  Tier  II,  for  which  no 
minimum  performance  standards  have 
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been  established.  The  BAM  paid  claims 
accuracy  rate  is  a  Tier  n  measure. 

States  are  not  required  to  publish 
their  BAM  program  data;  however, 
persons  wanting  clarification  or 
additional  information  concerning  a 
specific  state's  report  are  encoiuaged  to 
contact  the  individuals  identified  in  the 
Appendix. 

FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Spisak,  Office  of  Workforce 
Security,  Division  of  Performance 
Management,  202-693-3196  (this  is  not 
a  toll  free  number)  or  e-mail: 
aspisak®doleta.gov. 

SUPPLEMENTARY  INFORMATION:  State 
Workforce  Agencies  (SWA)  in  the  50 
states,  the  District  of  Coliunbia,  and 
Puerto  Rico,  select  weekly  random 
samples  of  UI  benefit  payments.  The 
BAM  program  staff  collects  information 
about  these  payments  by  contacting 
claimants,  employers,  and  third  parties 
to  determine  whether  the  correct 
amounts  of  UI  benefits  were  paid  in 
accordance  with  state  law,  policy,  and 
procedure.  The  results  of  the  payment 
audits  are  recorded  in  automated 
databases  in  each  state  and  in  the   . 
Department  of  Labor's  National  Office  in 
Washington,  DC. 

The  Department  of  Labor  publishes 
results  from  the  BAM  investigations 
annually.  Five  items  are  reported  for 
each  SWA  participating  in  the  BAM 
program:  (1)  The  amount  of  UI  benefits 
paid  to  the  population  of  claimants;  (2) 
the  size  of  the  BAM  samples  (number  of 
completed  cases);  (3)  the  percentage  of 
proper  payments;  (4)  the  percentage  of 
overpayments;  and  (5)  the  percentage  of 
underpayments  in  the  population 
estimated  from  the  BAM  investigations. 
Ninety-five  percent  confidence 
intervals,  which  measure  the  precision 
of  the  pa5anent  accuracy  estimates,  are 
reported  for  each  of  the  three 
percentages.  CY  2001  BAM  data  for 
Colorado  and  Puerto  Rico  cire  not 
published  because  these  SWAs  did  not 
complete  a  sufficient  number  of  sample 
cases  to  produce  statistically  reliable 
estimates. 

The  CY  2001  UI  PERFORMS  Armual 
Report  also  includes  backgroiuid 
information  and  the  data  collection 
methodology  for  the  BAM  program. 
Graphs  that  display  the  distribution  of 
overpayment  rates  for  all  states,  national 
overpayment  rates  by  year  since  CY 
1988,  and  national  cause  and 
responsibility  data  for  overpayments  for 
the  last  nine  years  are  also  provided. 

Additional  BAM  data  are  available  at 
workforcesecuTity.doleta.gov/unemploy/ 
pdf/hamcy2001.pdf.  This  summary 
includes  cause  and  responsibility  data 
for  both  overpayments  and 


underpayments,  changes  in  state 
overpayment  and  imderpayment  rates 
between  CY  2000  and  CY  2001,  and 
additional  rates  for  recoverable 
overpayments  and  overpayment 
attributable  to  fraud  or  agency 
responsibility. 

Readers  are  strongly  cautioned  that  it 
may  be  misleading  to  compare  one 
state's  BAM  overpayment  and 
underpayment  rates  with  the  rates  of 
other  states.  No  two  states'  laws, 
regulations,  and  policies  specifying 
eligibility  conditions  are  identical. 
Differences  among  states  in  these 
conditions  influence  the  potential  for 
error.  States  with  complex  or  strict 
eligibility  conditions  tend  to  have 
higher  overpayment  rates  than  states 
with  simpler  provisions  because  there  is 
a  greater  chance  that  these  conditions 
will  not  be  met. 

The  underpayment  rates  estimated 
from  BAM  paid  claims  samples 
represent  underpajnnents  only  for  those 
claimants  eligible  for  UI  benefits. 
Underpayments  also  result  from  UI 
claims  that  have  been  erroneously 
denied.  SWA  BAM  units  began  selecting 
samples  of  denied  UC  claims  in  August 
2001.  Because  Denied  Claims  Accuracy 
(DCA)  data  are  available  for  less  than 
half  of  CY  2001,  they  are  not  included 
in  the  CY  2001  UI  PERFORMS  Annual 
Report.  The  Department  plans  to 
publish  CY  2002  accuracy  rates  for 
monetary,  separation,  and 
nonseparation  denials,  based  on  a 
complete  year  of  sampling  and  DCA 
investigation. 

Signed  at  Washington,  DC,  on  August  26, 
2002. 

Grace  A.  Kilbane, 
Administrator.  Office  of  Workforce  Security. 

Appendix — Unemplo3rment  Insurance 
Benefit  Accuracy  Measurement  State 
Contacts 

Alabama 

Debbie  C.  Richbourg,  Alabama  Department  of 
Industrial  Relations,  Benefits  Unit,  649 
Monroe  Street,  Montgomery,  AL  36131. 
(334)  242-8133.  e-mail: 
drichbourg@dir.state.al.  us. 

Alaska 

Karen  Van  Dusseldorp,  Department  of 
Labor  and  Workforce  Development  QC  Unit, 
P.O.  Box  25509,  Juneau,  AK  99801.  (907) 
465-5946.  e-mail: 
karenvan  dusseIdorp@labor.state.ak.  us. 

Arizona 

Kristin  Garrison,  Department  of  Economic 
Security,  1924  E.  University,  Phoenix,  AZ 
85034.  (602)  495-1861  ext.  1020.  fax:  (602) 
253-8627.  e-mail: 
kgarrison@mail.  de.state.az.  us. 


Arkansas 

Fred  D.  Carter,  Program  Operations 
Manager,  Employment  Security  Department, 
P.O.  Box  2981,  Little  Rock,  AR  72203-2981. 
(501)  682-2142.  e-mail: 
fred.carter.aesd@mail.state.ar.us. 

Hugh  Havens,  Assistant  Director  for 
Unemplojmfient  Insurance,  Arkansas 
Employment  Security  Department,  P.O. 
Box  2981,  Little  Rock,  AK  72203-2981. 
(501)  682-3200.  e-mail: 
hugh.havens.aesd@maH.state.ar.us. 

California 

Suzanne  Schroeder.  Office  of  Constituent 
Affairs,  Employment  Development 
Department,  P.O.  Box  826880,  Sacramento, 
CA  94280-0001.  (916)  654-9029.  e-mail: 
sschroed@edd.ca.gov. 

Colorado 

Luanne  Clemons,  251  E.  12th  Avenue,  , 
Denver,  CO  80203.  (303)  318-9025.  e-mail: 
Luanne. Clemons®state. CO.  us. 

Connecticut 

Nancy  Steffens,  Director  of 
Communications,  Connecticut  Department  of 
Labor,  200  Folly  Brook  Boulevard, 
Wethersfield,  CT  06109.  (860)  263-6535.  e- 
mail:  nancy.steffens@po.state.ct.us. 

Delaware 

W.  Thomas  MacPherson,  Director,  Division 
of  Unemployment  Insurance,  P.O.  Box  9950, 
Wilmington,  DE  19809-0950.  (302)  761- 
8350.  e-mail:  tmacpherson@state.de.us. 

District  of  Columbia 

Roberta  Bauer,  Associate  Director,  Office  of 
Compliance  and  Independent  Monitoring, 
D.C.  Department  of  Employment  Services,  77 
P  Street,  NE.,  Washington,  DC  20012.  (202) 
671-3076.  e-mail:  Roberta.Bauer@dc.gov. 

Florida 

Sarah  G.  Peck,  Agency  for  Workforce 
Innovation,  Caldwell  Building,  107  E. 
Madison  Street,  Tallahassee,  Florida  32399. 
(850)  921-3425.  e-mail: 
Sarah.Peck@awi.state.fl.us. 

Georgia 

Paul  D.  Crawford,  Chief,  Quality 
Assurance,  Georgia  Departmert  of  Labor,  148 
International  Blvd.,  NE.,  Suite  822,  Atlanta, 
GA  30305.  (404)  656-7242.  e-mail: 
Paul. Crawford@dol. state. ga. us. 

Hawaii 

Linda  Uesato,  UI  Administrator, 
Department  of  Labor  and  Industrial 
Relations,  Unemployment  Insurance 
Division,  830  Punchbowl  Street,  Honolulu, 
HI  96813.  (808)  586-9069.  fax:  (808)  596- 
9077.  e-mail:  pdce@aloha.net  (attn:  L. 
Uesato). 

Idaho 

Robert  Davis,  Idaho  Department  of  Labor, 
317  W.  Main  Street,  Boise,  ID  83735.  (208) 
332-3573  ext.  3264.  e-mail: 
bdavis®labor. state. id.  us. 

Illinois 

Joseph  Wojcik,  Manager,  Quality 
Assurance  and  Compliance  Review,  Illinois 
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Department  of  Employment  Security,  401 
South  State  SU-eet,  Room  715,  Chicago,  IL 
60605.  (312)  793-1175.  e-mail: 
Jwojcik@ides.state.il.  us. 

Indiana 

Sandy  Jessee,  BAM  Supervisor,  Indiana 
Department  of  Workforce  Development,  10 
North  Senate  Avenue,  Indianapolis,  IN 
46204.  (317)  233-6676.  e-mail: 
sjessee@dwd.state.in.us. 

Iowa 

LeLoie  Dutemple,  Quality  Control 
Supervisor,  Iowa  Workforce  Development, 
Unemployment  Insurance  Services  Division, 
1000  East  Grand  Avenue,  Des  Moines,  lA 
50319-0209.  (515)  281-8398.  e-mail: 
LeLoie.Dutemple@iwd.state.ia.us. 

Kansas 

Richard  Skinner,  Quality  Control 
Supervisor,  Department  of  Human  Resources, 
401  SW  Topeka  Blvd.,  Topeka,  KS  66603- 
3182.  (785)  296-1967.  fax:  (785)  296-4789.  e- 
mail:  raskinne@hr.state.ks.us. 

Kentucky 

Mark  Butcher,  Unemployment  Insurance 
Division,  Department  for  Employment 
Services,  275  East  Main  Street,  Fr'ankfort,  KY 
40621.  (502)  564-5057.  e-mail: 
MarkA.Butcher@mail.state.ky.us. 

Louisiana 

John  Mikell,  706  East  Vermillion,  PO  Box 
3447,  Lafayette,  LA  70502-3447.  (337)  262- 
5519.  e-mail:  JMikell@ldol.state.la.us. 

Maine 

Rhonda  Webber,  Maine  Department  of  Labor, 
PO  Box  2014,  Lewiston,  ME  04241-2014. 
(207)  753-2885.  e-mail: 
Rhonda.Webbei^state.me.us. 

Maryland 

Thomas  S.  Wendel,  Executive  Director, 
Office  of  Unemployment  Insurance, 
Department  of  Labor,  Licensing  and 
Regulation,  1100  North  Eutaw  Street,  Room 
501,  Baltimore,  MD  21201.  (410)  767-2464. 
e-mail:  twendel@dllr. state. md.  us. 

Massachusetts 

Rena  Kottcamp,  Assistant  Director  of 
Research,  Division  of  Employment  and 
Training,  Charles  F.  Hurley  Building,  19 
Staniford  Street,  Boston,  MA  02114-2589. 
(617)  626-6556.  e-mail: 
rkottcamp@detma.org. 

Michigan 

Timothy  Clinton,  Director,  Office  of  Program 
and  Policy  Administration,  3024  W.  Grand 
Blvd.,  Suite  12-560,  Detroit,  MI  48202. 
(313)  456-2728.  e-mail: 
ClintonTimothyJ@michigan.gov. 

Constance  Luckett,  Director,  Quality 

Assurance  Section,  3024  W.  Grand  Blvd., 
Suite  13-400,  Detroit,  MI  48202.  (313)  456- 
2490.  e-mail: 
LuckettConstance@michigan.gov. 

Minnesota 

Barb  Vickers,  Minnesota  Department  of 
Economic  Security,  UI  Benefits,  390  North 
Robert  Street,  3rd  Floor,  St.  Paul,  MN 


55101.  (651)  296-5863.  e-mail: 
Barb.vicker^state.mn.us. 

Mississippi 

Gary  Harthcock,  BAM  Supervisor,  Quality 
Control  Unit,  Employment  Security 
Commission,  P.O.  Box  1699,  Jackson,  MS 
39215-1699.  (601)  961-7709. 

Missouri 

Gracia  Yancey  Backer,  Director,  Missouri 
Division  of  Employment  Security,  P.O.  Box 
59,  Jefferson  City,  MO  65104.  (573)  751- 
8086.  e-mail:  gbackei@dolir.state.mo.tis. 

Montana 

Mary  Buswell,  Unemployment  Insurance 
Division,  P.O.  Box  8020,  Helena.  MT 
59624-8020.  (406)  444-9037.  fax:  (406) 
444-9038.  e-mail:  mbuswell@state.mt.us. 

Nebraska 

Ronald  E.  Joyce,  UI  Program  Supervisor, 
Nebraska  Workforce  Development,  Office 
of  Unemployment  Services,  Department  of 
Labor,  550  South  16th  Street,  Box  94600, 
Lincoln,  NE  68509-4600.  (402)  471-9876. 
fax:  (402)  471-9966.  e-mail: 
rjoyce@dol. state. ne. us. 

Nevada 

Karen  Rhodes,  Public  Information  Officer, 
Department  of  Employment,  Training  and 
Rehabilitation,  500  East  Third  Street, 
Carson  City,  NV  89713.  (775)  684-4660. 
fax:  (775)  684-4663.  e-mail: 
ksrh  odes@n  vdetr.  org. 

New  Hampshire 

Patricia  Nevers,  Quality  Control  Supervisor, 
New  Hampshire  Employment  Security,  32 
South  Main  Street,  Concord,  WH  03301. 
(603)  228-4138.  e-mail: 
pnevers@nhes.state.nh  .us. 

New  Jersey 

Thomas  Hynes,  Quality  Control  Supervisor. 
New  Jersey  Department  of  Labor,  John 
Fitch  Plaza  "  8th  floor,  P.O.  Box  110, 
Trenton,  New  Jersey  08625.  (609)  777- 
2654.  fax:  609-777-2991.  e-mail: 
thynes@dol.state.nj.us. 

New  Mexico 

Teresa  Baca,  Section  Supervisor.  Quality 
Control,  New  Mexico  Department  of  Labor. 
P.O.  Box  1928,  Albuquerque.  NM  87102. 
(505)  841-8499  or  (505)  841-8435.  e-mail: 
tbaca2@state.nm.us. 

New  York 

Louis  M.  Rosa,  New  York  State  Department 
of  Labor,  State  Office  Campus,  UI  Benefits 
Quality  Control,  Building  12.  Room  257. 
Albany,  NY  12240.  (518)  457-3638.  e-mail: 
USALMR@LABOR.STA  TE.NY.  US. 

North  Carolina 

Stan  Linzsey,  Employment  Security 
Commission,  Quality  Control  Unit,  P.O. 
Box  25903,  Raleigh,  NC  27611.  (919)  733- 
9104. 

North  Dakota 

Bill  Steckler.  Job  Service  North  Dakota,  1000 
East  Divide  Avenue,  P.O.  Box  5507, 
Bismarck,  ND  58506-5507.  (701)  328- 
3355.  e-mail:  bsteckle@state.nd.us. 


Ohio 

Florence  (Marge)  Fields.  Chief,  UC  Technical 
Services,  ODJFS,  145  S.  Front  Street, 
Columbus.  OH  43215.  (614)  466-4581. 
e-maihFIELDM01@odifs.state.oh. us. 

Oklahoma 

Terry  W.  McHale.  BAM  Supervisor. 
Oklahoma  Employment  Security 
Commission,  715  S.  Service  Road,  Moore, 
OK  73160.  (405)  793-7286. 

Oregon 

James  Mosley,  Quality  Control  Supervisor, 
Oregon  Employment  Department,  875 
Union  Street  NE.,  Salem,  OR  97311.  (503) 
947-1684.  e-mail: 
James. H.Mosley@emp. state  .or. us. 

Pennsylvania 

Pete  Cope,  Director,  Bureau  of 
Unemployment  Compensation  Benefits 
and  Allowances,  Department  of  Labor  and 
Industry,  Labor  and  Industry  Building, 
Room  615,  Seventh  and  Forster  Streets. 
Harrisburg,  PA  17121.  (717)  787-3547. 
e-mail:  pcope@dli.state.pa.us. 

Puerto  Rico 

Lucy  Betancourt,  Quality  Control  Supervisor. 
Department  of  Labor  and  Human 
Resources,  Metro  Center  Building.  P.O.  Box 
364452.  Hato  Rev.  Puerto  Rico  00936.  (787) 
754-5151  Ext.  2360.  fax:  (787)  756-1157. 

Rhode  Island 

Ronald  N.  Patras,  Department  of  Labor  and 
Training,  1511  Pontiac  Avenue,  Bldg.  71, 
Cranston,  RI  02920.  (401)  462-8635. 
e-mail:  RPatras@DLT.state.ri.us. 

South  Carolina 

Susan  Hair,  BAM  Supervisor,  Employment 
Security  Commission,  Quality  Control 
Unit,  P.O.  Box  8117.  Columbia.  SC  29202. 
(803)  737-3048.  e-mail:  shair@sces.org. 

South  Dakota 

Dennis  Angerhofer,  South  Dakota 
Department  of  Labor.  420  South  Roosevelt 
Street,  Aberdeen,  SD  57401.  (605)  626- 
7644.  e-mail: 
dennis.angerhofer@state.sd.us. 

Tennessee 

Albert  West,  Tennessee  Department  of  Labor 
And  Workforce  Development, 
Unemployment  Insurance  Division.  Davy 
Crockett  tower,  10th  Floor,  500  James 
Robertson  Parkway,  Nashville,  TN  37245- 
2700.  (615)  741-3190.  e-mail: 
albert. west@state.tn. us. 

Texas 

Teresita  La  Rosa,  Benefit  Accuracy 

Measurement  Supervisor,  Texas  Workfort:e 
Commission,  101  East  15th  Street,  Room 
300,  Austin.  TX  78778.  (512)  936-3629. 
e-mail:  teresita. larosa@twc. state. tx. us. 

Utah 

Jeff  Bardin,  Department  of  Workforce 
Services,  P.O.  Box  778,  Salt  Lake  City.  LT 
84110-0778.  (801)  526-9537.  e-mail: 
jbardin@ws.state.ut.us. 
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Vermont 

Robert  G.  Herbst,  Quality  Control  Supervisor. 
Vermont  Department  of  Employment  and 
Training,  200  Asa  Bloomer  Building, 
Rutland.  VT  05701.  (802)  786-8807.  e-mail: 
rherbst@pop.det.state.vt.us. 

Virginia 

F.  W.  Tucker.  IV.  Chief  of  Benefits,  Virginia 
Employment  Commission.  P.O.  Box  1358. 
Richmond.  VA  23218-1358.  (804)  786- 
3032.  e-mail:  wtucker@vec.state.vaMS. 

Washington  I 

Mary  Kirker.  QC  supervisor.  Employment 

Security  Department,  Employment 

Security  Building,  P.O.  Box  9046.  Olympia. 

WA  98507-9046.  (.360)  438-3101.  fax: 

(360)  438-4085.  e-mail: 

mkirkeT@esd.  wa.gov. 

-  West  Virginia 

Tammy  G.  Hypes,  WV  Bureau  of 
Employment  Programs.  Special  Projects 
Division.  106  Dee  Drive.  Charleston  WV 
25311.  (304)  558-9065.  e-mail: 
thypes@wvbep.org. 

Wisconsin 

John  Mand.  QC  Section  Chief,  Wisconsin 
Department  of  Workforce  Development,  Ul 
Division,  6083  North  Teutonia  Avenue, 
P.O.  Box  09999.  Milwaukee.  WI  53209. 
(414)  438-2055.  e-mail: 
Tnandi@dwd.state.wi.  us. 

Wyoming 

Ellen  Schreiner.  Administrator, 
Unemployment  Insurance  Division, 
Wyoming  Department  of  Employment,  P.O. 
Box  2760,  Casper,  WY  82602-2760.  (307) 
235-3253.  e-mail;  eschre@state.\Ay.us. 

[FR  Doc.  02-22196  Filed  8-29-02;  8:45  ami 
BILUNG  CODE  4S10-3(M> 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1,  by  authority  of  the  Secretary 


of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1, 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  ajid 
supersedeas  decisions  thereto,  contain 
no  expiratiqp  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPG)  document  entitled 
"General  Wage  Determinations  Issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 


Emplojmient  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 


Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volume  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 
None 
Volume  II 

Delaware 

DE020001  (Mar.  1,  2002) 

DE020002  (Mar.  1,  2002)    . 

DE020004  (Mar.  1,  2002) 

DE020005  (Mar.  1,  2002) 

DE02q00q  (Mar.  1,  2002) 
Pennsylvania 

PA020021  (Mar.  1,2002) 
West  Virginia 

WV020002  (Mar.  1,  2002) 

WV020003  (Mar.  1,  2002) 

Volume  III 

Florida 
FL020017  (Mar  1,  2002) 

Volume  IV 

Illinois 

IL020005  (Mar  1,  2002) 
Michigan 

MI020052  (Mar.  1,  2002) 

MI020062  (Mar.  1,2002) 

MI020063  (Mar.  1,  2002) 

MI020064  (Mar.  1,  2002) 

MI020065  (Mar.  1,2002) 

MI020066  (Mar.  1,  2002) 

MI020067  (Mar.  1,  2002) 

MI020068  (Mar.  1,2002) 

MI020069  (Mar.  1,  2002) 

MI020070  (Mar.  1,  2002) 

MI020071  (Mar.  1,  2002) 

MI020072  (Mar.  1,2002) 

MI020073  (Mar.  1,2002) 

MI020074  (Mar.  1,  2002) 

MI020075  (Mar.  1.2002) 

Volume  V 

Kansas 

KS020006 

KS020008 

KS020012 

KS020022 

KS020069 

KS020070 
Texas 

TX020002 

TX020051 


(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,  2002) 
(Mar.  1,2002) 
(MAR.  1,  2002) 

(Mar.  1,  2002) 
(Mar.  1,2002) 


Volume  VI 

Alaska 
AK020001  (Mar.  1,2002) 
AK020002  (Mar.  1,  2002) 
AK020003  (Mar.  1,  2002] 
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AK020006  (Mar.  1,  2002) 

AK020008  (Mar.  1,  2002) 
Idaho 

ID020001  (Mar.  1,  2002) 
Montana 

MT020002  (Mar.  1,  2002) 
Oregon 

OR020001  (Mar.  1,  2002) 

OR020017  (Mar.  1,  2002) 
Washington 

WA020002  (Mar.  1.  2002) 

WA020003  (Mar.  1,  2002) 

WA020007  (Mar.  1,  2002) 

WA020023  (Mar.  1,  2002) 

Volume  VII 
None 

General  Wage  Determination 
Publication 

General  wage  determination  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
foimd  in  the  Govenunent  Printing  Office 
(GPO)  dociunent  entitled  "General  Wage 
determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Govenunent  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
www.access.gpo.gov/davisbacon.  They 
are  also  available  electronically  by 
subscription  to  the  Davis-Bacon 
Online  Service  {http:// 
davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-80O-363-2068.  This 
subscription  offers  value-added  featiues 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dociunents,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s],  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 


Signed  at  Washington,  DC.  this  22nd  day 
of  August  2002. 
Carl  J.  Poleskey, 

Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  02-21765  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4510-27-M 


DEPARTMENT  OF  U^BOR 

Occupationai  Safety  and  Health 
Administration 

Notice  of  Signing  of  a  Memorandum  of 
Understanding  Between  the  Federal 
Aviation  Administration  (FAA)  and  the 
Occupationai  Safety  and  Health 
Administration  (OSHA) 

August  30,  2002. 

AGENCIES:  Occupational  Safety  and 
Health  Administration,  Department  of 
Labor  and  Federal  Aviation 
Administration,  Department  of 
Transportation. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA)  entered  into  a 
Memorandum  of  Understanding  (MOU), 
effective  March  22,  2002.  The  purpose 
of  the  MOU  is  to  facilitate  coordination 
and  cooperation  concerning  the 
employee  protection  provisions  of  the 
Aviation  Whistleblower  Protection 
Program,  49  U.S.C.  42121.  Both  agencies 
agree  that  administrative'efficiency  and 
soimd  enforcement  policies  will  be 
maximized  by  this  cooperation  and  the 
timely  exchange  of  information  in  areas 
of  mutual  interest.  The  text  of  the  MOU 
is  set  forth  below. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Spear,  Occupational  Safety  and  Health 
Administration,  Room  N03468.  200 
Constitution  Avenue,  NW.,  Washington. 
DC  20210,  telephone  (202)  693-2187. 
This  is  not  a  toll-free  number. 

Authority:  49  U.S.C.  42121;  Secretary  of 
Labor's  Order  No.  3-2000,  65  FR  50017 
(August  16,  2000). 

Signed  at  Washington,  DC,  this  15  day  of 
August.  2002. 

For  the  Occupational  Safety  and  Health 
Administration. 
John  L.  Henshaw, 

Assistant  Secretary,  Occupational  Safety  and 
Health  Administration. 

Memorandum  of  Understanding  Between 
The  Federal  Aviation  Administration,  U.S. 
Department  of  Transportation  and  The 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of  Labor 

/.  Purpose 

The  purpose  of  this  Memorandum  of 
Understanding  (MOU)  is  to  facilitate 
coordination  and  cooperation  concerning  the 
protection  of  employees  who  provide  air 


safety  information  under  the  provi.sions  of 
Section  519  of  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21  si 
Century.  49  U.S.C.  42121. 

//.  Background 

The  Aviation  Whistleblower  Protection 
Program.  49  U.S.C.  42121.  prohibits  air 
carriers,  air  carrier  contractors,  and  air  carrier 
subcontractors  from  discharging  an  employee 
or  otherwise  discriminating  against  an 
employee  with  respect  to  compensation, 
terms,  conditions,  or  privileges  of 
employment  because  the  employee  (or  any 
person  acting  pursuant  to  a  request  of  the 
employee) — (1)  Provided,  caused  to  be 
provided,  or  is  about  to  provide  (with  any 
knowledge  of  the  employer)  or  cause  to  be 
provided  to  the  employer  or  P'ederai 
Government  information  relating  to  any 
violation  or  alleged  violation  of  any  order, 
regulation,  or  standard  of  the  Federal 
Aviation  Administration  (FAA)  or  any  other 
provision  of  Federal  law  relating  to  air  carrier 
safety  under  this  subtitle  or  any  other  law  of 
the  United  States;  (2)  has  filed,  caused  to  be 
filed,  or  is  about  to  Pie  (with  any  knowledge 
of  the  employer]  or  cause  to  be  filed  a 
proceeding  relating  to  any  violation  or 
alleged  violation  of  any  order,  regulation,  or 
standard  of  FAA  or  any  other  provision  of 
Federal  law  relating  to  air  carrier  safety 
under  this  subtitle  or  any  other  law  of  the 
United  States;  (3)  testified  or  is  about  to 
testify  in  such  a  proceeding;  or  (4)  assisted 
or  participated  or  is  about  to  assist  or 
participate  in  such  a  proceeding. 

FAA  and  the  Secretary  of  Labor,  through 
the  Occupational  Safety  andi^ealth 
Administration  (OSHA).  both  have 
responsibilities  related  to  49  IIS.C.  42121 
FAA  has  responsibility  to  investigate 
complaints  related  to  air  carrier  safety  and 
has  authority  under  the  FAA's  statute  to 
enforce  air  safety  regulations  and  issue 
sanctions  to  airmen  and  air  carriers  for 
noncompliance  with  these  regulations.  FAA 
enforcement  action  may  include  air  carrier 
and/or  airman  certificate  suspension  and/or 
revocation  and/or  the  imposition  of  civil 
penalties.  Additionally.  FAA  may  issue  civil 
penalties  for  violations  of  49  U.S.C!.  42121. 
OSHA  has  the  responsibility  to  investigate 
employee  complaints  of  discrimination  and 
may  order  a  violator  to  take  affirmative  action 
to  abate  the  violation,  reinstate  the 
complainant  to  his  or  her  former  position 
with  back  pay.  and  award  compensatory 
damages,  including  attorney  fees. 

Although  FAA  and  OSHA  will  (.arry  out 
their  statutory  responsibilities 
independently,  the  agencies  agree  that 
administrative  efficiency  and  sound 
enforcement  policies  will  be  maximized  by 
cooperation  and  the  timely  exchange  of 
information  in  areas  of  mutual  interest. 

///.  Process  for  Coordination 

This  MOU  sets  forth  a  process  that  FAA 
and  OSHA  agree  to  follow. 

FAA  and  OSHA  will  establish  a  procedure 
for  coordinating  and  supporting  enforcement 
of  49  U.S.C.  42121.  OSHA  agrees  to  promptly 
notify  the  FAA  national  headquarters 
Whistleblower  Protection  Program  point  of 
contact  of  any  discrimination  complaints 
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filed  with  the  Department  of  Labor  (DOL) 
under  49  U.S.C.  42121.  OSHA  will  promptly 
provide  FAA  with  a  copy  of  the  complaint, 
findings  and  preliminary  orders, 
investigation  reports,  and  orders  associated 
with  any  hearing  or  administrative  appeal 
related  to  the  complaint.  OSHA  will  also 
keep  FAA  currently  informed  of  the  status  of 
any  administrative  or  judicial  proceeding 
seeking  review  of  an  order  of  DOL  issued 
under  49  U.S.C.  42121. 

When  an  individual  directly  notifies  FAA 
of  alleged  discrimination  that  involves  air 
carrier  safety,  FAA  will  investigate  the  safety 
complaint  and  will  provide  OSHA  with  a 
copy  of  the  individual's  allegations.  FAA  will 
inform  the  individual  that  a  personal  remedy 
for  discrimination  is  available  only  through 
DOL  and  that  the  individual  should 
personally  contact  DOL.  FAA  will  provide 
the  individual  with  the  local  address  and 
telephone  number  of  the  nearest  OSHA  office 
and  advise  the  individual  that  the  law 
requires  that  complaints  be  filed  with  OSHA 
within  ninety  (90)  days  of  the  alleged 
discrimination. 

FAA  and  OSHA  agree  to  cooperate  with 
each  other  to  the  fullest  extent  possible  in 
every  case  of  alleged  discrimination 
involving  an  employee  of  air  carrier  or  air 
carrier  contractor  or  subcontractor  of  an  air 
carrier.  Each  agency  agrees  to  share  all 
information  it  obtains  relating  to  each 
complaint  of  discrimination  and  will  adopt 
mutually  agreeable  procedures  for  the 
protection  of  information  that  either  agency 
deems  confidential. 

Each  agency  shall  designate  and  maintain 
points  of  contact  within  its'national 
headquarters  and  regional  offices  for 
purposes  of  implementation  of  this  MOU  and 
continued  program  oversight.  A  national 
headquarters  Aviation  Whistleblower 
Protection  Program  point  of  contact  will  be 
established  and  identified  by  each  agency 
within  ten  (10)  days  after  the  effective  date 
of  this  agreement.  Regional  office  points  of 
contact  for  each  agency  will  be  identified 
within  six  (6)  months  after  the  effective  date 
of  this  agreement.  Matters  affecting  program 
procedures  and  policy  issues  will  be  handled 
by  th^  respective  national  headquarters  office 
of  each  agency. 

rV.  Implementation 

The  FAA  official  responsible  for 
implementation  of  this  Agreement  is  the  FAA 
Administrator;  the  DOL  official  responsible 
for  implementation  of  this  Agreement  is  the 
OSHA  Assistant  Secretary. 

V.  Amendment  and  Termination 

This  Agreement  may  be  amended  or 
modified  upon  written  agreement  by  both 
parties  to  the  Agreement.  The  Agreement 
may  be  terminated  upon  ninety  (90)  days 
written  notice  by  either  party. 

VI.  Legal  Effect 

Nothing  in  this  MOU  is  intended  to 
diminish  or  otherwise  affect  the  authority  of 
either  agency  to  implement  its  respective 
statutory  functions,  including  the  OSHA 
authority  under  the  Occupational  Safety  and 
Health  Act,  29  U.S.C.  651  et  seq.,  nor  is  it 
intended  to  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at  law 


by  a  party  against  the  United  States,  its 
agencies,  its  officers,  or  any  other  person. 
This  MOU  is  effective  upon  signature  by  both 
parties. 

Dated:  March  11.2002. 

Jane  F.  Garvey, 

Administraton,  Federal  Aviation 
Administration.  U.S.  Department  of 
Transportation. 

Dated:  March  22,  2002. 

John  L.  Henshaw, 

Assistant  Secretary.  Occupational  Safety  and 
Health.  U.S.  Department  of  Labor. 

(FR  Doc.  02-22280  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Heattti 
Administration 

[Docket  No.  GE2002-1] 

Request  for  Comments  on  Ergonomics 
for  the  Prevention  of  IMusculoslwletai 
Disorders:  Guidelines  for  Nursing 
Homes 

agency:  Occupational  Safety  and  Health 

Administration  (OSHA);  Department  of 

Labor. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Department  of  Labor  is 
inviting  comments  on  its  draft 
Ergonomics  for  the  Prevention  of 
Musculoskeletal  Disorders:  Guidelines 
for  Nursing  Homes  (draft  guidelines). 
The  draft  guidelines  are  available  on 
OSHA's  Web  site  and  through  its 
publications  office,  hiterested  persons 
may  submit  written  comments  on  the 
draft  guidelines.  The  Department  will 
also  hold  a  stakeholder  meeting  where 
the  public  will  be  invited  to  express  its 
views  on  the  draft  guidelines. 
DATES:  Written  Comments:  Comments 
must  be  submitted  by  the  following 
dates:  Hard  Copy.  Your  comments  must 
be  submitted  (postmarked  or  sent)  by 
September  30,  2002. 

Facsin\ile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  September  30,  2002. 

(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

Stakeholder  meeting.  A  one-day 
stakeholder  meeting  will  be  held  in  the 
Washington,  DC  metropolitan  area  to 
discuss  the  draft  guidelines.  The  exact 
location  and  date  of  the  stakeholder 
meeting  will  be  announced  following 
the  close  of  the  comment  period.  OSHA 
requests  that  interested  parties  submit 
their  intention  to  participate  in  the 
stakeholder  meeting  through  express 
delivery,  hand  delivery,  messenger 


service,  fax  or  electronic  means  by 
September  19,  2002. 
ADDRESSES: 

I.  Submission  of  Comments  and 
Intention  To  Participate  in  Stakeholder 
Meeting 

Regular  mail,  express  delivery,  hand- 
delivery,  and  messenger  service:  You 
must  submit  throe  copies  of  your 
comments  and  attachments  to  the  OSHA 
Docket  Office,  Docket  No.  GE2002-1, 
Room  N-2625,  Department  of  Labor, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  telephone  (202) 
693-2350.  OSHA  Docket  Office  and 
Department  of  Labor  hours  of  operation 
are  8:15  a.m.  to  4:45  p.m.,  EST.  You 
must  submit  one  copy  of  your  intent  to 
participate  in  the  meeting  by  express 
•deliver,  hand  deliver,  or  messenger 
service  to  the  above  address. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  you  may  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
dociiment.  Docket  No.  GE2002-1,  in 
your  comments.  Intention  to  participate 
in  the  stakeholder  meeting  may  also  be 
faxed. 

Electronic:  You  may  submit 
comments  (but  not  attachments)  and 
your  intention  to  participate  in  the 
stakeholder  meeting  through  the 
Internet  at  http://ecomments.osha.gov/. 
(Please  see  the  SUPPLEMENTARY 
INFORMATION  below  for  additional 
information  on  submitting  comments.) 

n.  Obtaining  Copies  of  the  Draft 
Guidelines 

The  draft  guidelines  for  the  nursing 
home  industry  are  available  for 
downloading  from  OSHA's  Web  site  at 
www.osha.gov.  A  printed  copy  of  the 
draft  guidelines  is  available  from  the 
OSHA  Publications  Office,  Room  N- 
3101,  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210,  or  by  telephone  at  (800)  321- 
OSHA  (6742).  You  may  fax  your  request 
for  a  copy  of  the  draft  guidelines  to 
(202) 693-2498. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  F.  Witt,  OSHA  Directorate  of 
Standards  and  Guidance,  Room  N-3718, 
Department  of  Labor,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210, 
telephone  (202)  693-1950. 
SUPPLEMENTARY  INFORMATION: 

L  Submission  of  Comments  on  This 
Notice  and  Internet  Access  to 
Conmients 

You  may  submit  comments  in 
response  to  this  dociunent  by  (1)  hard 
copy,  (2)  fax  transmission  (facsimile),  or 


(3)  electronically  through  the  OSHA 
webpage.  Please  note  that  you  cannot 
attach  materials  such  as  studies  or 
journal  articles  to  electronic  comments. 
If  you  have  additional  materials,  you 
must  submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  and  intentions  to  participate 
in  stakeholder  meetings  by  regular  mail. 
Please  contact  the  OSHA  Docket  Office 
at  (202)  693-2350  for  information  about 
security  procedures  concerning  the 
delivery  of  materials  by  express 
delivery,  hand  delivery  and  messenger 
service. 

All  comments  and  submissions  will 
be  available  for  inspection  and  copying 
at  the  OSHA  Docket  Office  at  the  above 
address.  Comments  and  submissions 
will  be  posted  on  OSHA's  Web  site  at 
www.osha.gov.  OSHA  cautions  you 
about  submitting  personal  information 
such  as  social  security  numbers  and 
birth  dates.  Contact  the  OSHA  Docket 
Office  at  (202)  693-2350  for  information 
about  materials  not  available  through 
the  OSHA  webpage  and  for  aissistance  in 
using  the  webpage  to  locate  docket 
submissions. 

n.  Background 

On  April  5,  2002,  the  I)epartment  of 
Labor  announced  a  four-pronged 
comprehensive  approach  for  addressing 
muskiUoskeletal  disorders  (MSDs).  One 
of  those  prongs  called  for  OSHA  to 
develop  industry  or  task-specific 
guidelines.  OSHA's  first  industry- 
specific  guidelines  vdll  address  MSD 
hazards  in  the  nursing  home  industry. 

The  draft  guidelines  contain  an 
introduction  and  three  main  sections. 
The  introduction  provides  an  overview 
of  the  nature  and  scope  of  the  problem 
of  MSDs  in  nursing  homes.  It  also 
explains  the  role  of  ergonomics  in 
reducing  the  incidence  of  these  injuries. 
The  three  main  sections  set  out  the 
major  components  of  an  effective 
ergonomics  process: 

•  Management  Practices — ^Includes  a 
discussion  of  management  commitment 
and  employee  participation,  ergonomics 
training,  occupational  health 
management,  and  methods  for 
evaluating  a  nursing  home's  ergonomics 
program. 

•  Worksite  Analysis — Describes 
methods  of  identifying  and  evaluating 
ergonomic  stressors. 

•  Control  Methods — Presents  49 
methods  that  can  be  used  to  control 


exposure  to  ergonomic  stressors  in 
nursing  homes.  The  control  methods  are 
presented  with  drawings  showing 
proper  use,  and  with  recommendations 
for  when  to  use  a  specific  control 
method. 

OSHA  encourages  interested  parties 
to  comment  on  all  aspects  of  the  draft 
guidelines. 

m.  Stakeholder  Meeting 

Following  the  close  of  the  comment 
period,  OSHA  will  be  holding  a 
stakeholder  meeting  in  the  Washington, 
DC  metropolitan  area.  In  a  future 
Federal  Register  notice,  the  Department 
will  announce  the  date  and  precise 
location  of  the  stakeholder  meeting. 

This  notice  was  prepared  under  the 
direction  of  John  L.  Henshaw,  Assistant 
Secretary  for  Occupational  Safety  and 
Health.  It  is  issued  under  sections  4  and 
8  of  the  Occupational  Safety  and  Health 
Act  of  1970  (29  U.S.C.  653,  657). 

Issued  at  Washington,  DC,  this  27th  day  of 
August,  2002. 
John  L.  Henshaw, 
Assistant  Secretary  of  Labor. 
(FR  Doc.  02-22285  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4510-26-M 


UBRARY  OF  CONGRESS 

Copyrigirt  Off  ice 

[Docicet  No.  2002-8  CARP  CD  2000] 

Ascertainment  of  Controversy  for  ttie 
2000  Cable  Royalty  Funds 

AGENCY:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Notice  with  request  for 

comments  and  notices  of  intention  to 

participate. 

SUMMARY:  The  Copyright  Office  of  the 
Library  of  Congress  directs  all  claimants 
to  royalty  fees  collected  for  calendar 
year  2000  imder  the  section  111  cable 
statutory  license  to  submit  comments  as 
to  whether  a  Phase  I  or  Phase  II 
controversy  exists  as  to  the  distribution 
of  those  fees,  and  a  Notice  of  Intention 
to  Participate  in  a  royalty  distribution 
proceeding. 

DATES:  Comments  and  Notices  of 
Intention  to  Participate  are  due  on 
September  30,  2002. 
ADDRESSES:  If  sent  by  mail,  an  original 
and  five  copies  of  written  comments 
and  a  Notice  of  Intention  to  Participate 
should  be  addressed  to:  Copyright 
Arbitration  Royalty  Panel  (CARP),  P.O. 
Box  70977,  Southwest  Station, 
Washington,  DC  20024.  If  hand 
delivered,  an  original  and  five  copies 
should  be  brought  to  the  Office  of  the 


General  Counsel,  James  Madison 
Memorial  Building,  Room  403,  First  and 
Independence  Ave.,  SE.,  Washington, 
DC  20540. 

FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Coimsel,  or 
Tanya  M.  Sandros,  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panels, 
PO  Box  70977,  Southwest  Station. 
Washington,  DC  20024.  Telephone: 
(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPt-EMENTARY  INFORMATION:  Each  year 
cable  systems  submit  royalties  to  the 
Copyright  Office  for  the  retransmission 
to  their  subscribers  of  over-the-air 
broadcast  signals.  These  royalties  are,  in 
turn,  distributed  in  one  of  two  ways  to 
copyright  owners  whose  works  were 
included  in  a  retransmission  of  an  over- 
the-air  broadcast  signal  and  who  timely 
filed  a  claim  for  royalties  with  the 
Copyright  Office.  The  copyright  owners 
may  either  negotiate  the  terms  of  a 
setdement  as  to  the  division  of  the 
royalty  funds,  or  the  Librarian  of 
Congress  may  convene  a  Copyright 
Arbitration  Royalty  Panel  ("CARP")  to 
determine  the  distribution  of  the  royalty 
fees  that  remain  in  controversy.  See  17 
U.S.C.  chapter  8. 

Ehiring  the  pendency  of  any 
proceeding,  the  Librarian  of  Congress 
may  distribute  any  amounts  that  are  not 
in  controversy,  provided  that  sufficient 
funds  are  withheld  to  cover  reasonable 
administrative  costs  and  to  satisfy  all 
claims  with  respect  to  which  a 
controversy  exists  imder  his  authority 
set  forth  in  section  111(d)(4)  of  the 
Copyright  Act,  title  17  of  the  United 
States  Code.  See,  e.g..  Orders,  Docket 
No.  2000-6  CARP  CD  98  (dated  October 
12.  2000)  and  Docket  No.  99-5  CARP 
CD  97  (dated  October  18,  1999). 
However,  the  Copyright  Office  must, 
prior  to  any  distribution  of  the  royalty 
fees,  ascertain  who  the  claimants  are 
and  the  extent  of  any  controversy  over 
the  distribution  of  the  royalty  fees. 

The  CARP  rules  provide  that: 

In  the  case  of  a  royaUy  fee  distribution 
proceeding,  the  Librarian  of  Congress  shall, 
after  the  time  period  for  filing  claims,  publish 
in  the  Federal  Register  a  notice  requesting 
each  claimant  on  the  claimant  list  to 
negotiate  with  each  other  a  settlement  of 
their  differences,  and  to  comment  by  a  date 
certain  as  to  the  existence  of  controversies 
with  respect  to  the  royalty  funds  described  in" 
the  notice.  Such  notice  shall  also  establish  a 
date  certain  by  which  parties  wishing  to 
ftarticipate  in  the  proceeding  must  file  with 
the  Librarian  a  notice  of  intention  to 
participate. 

37  CFR  251.45(a).  The  Copyright  Office 
may  publish  this  notice  on  its  own 
initiative,  see,  e.g.,  64  FR  23875  (May  4, 
1999);  in  response  to  a  motion  bom  an 
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interested  party,  see,  e.g.,  65  FR  54077 
(September  6,  2000),  or  in  response  to 
a  petition  requesting  that  the  Office 
declare  a  controversy  and  initiate  a 
CARP  proceeding.  In  this  case,  the 
Office  has  received  a  motion  for  a 
partial  distribution  of  the  2000  cable 
royalty  fees. 

On  July  31,  2002,  representatives  of 
the  Phase  I  claimant  categories  to  which 
royalties  have  been  allocated  in  prior 
cable  distribution  proceedings  filed  a 
motion  with  the  Copyright  Office  for  a 
partial  distribution  of  the  2000  cable 
royalty  fund.  The  Office  will  consider 
this  motion  after  each  interested  party 
has  been  identified  by  filing  the  Notice 
of  Intention  to  Participate  requested 
herein  and  had  an  opportunity  to  file 
responses  to  the  motion. 

1.  Comments  on  the  Existence  of 
Controversies 

Before  commencing  a  distribution 
proceeding  or  making  a  partial 
distribution,  the  Librarian  of  Congress 
must  first  ascertain  whether  a 
controversy  exists  as  to  the  distribution 
of  the  royalty  fees  and  the  extent  of 
those  controversies.  17  U.S.C.  803(d). 
Therefore,  the  Copyright  Office' is 
requesting  comment  on  the  existence 
and  extent  of  any  controversies,  at  Phase 
I  and  Phase  II,  as  to  the  distribution  of 
the  2000  cable  royalty  fees. 

In  Phase  I  of  a  cable  royalty 
distribution,  royalties  are  distributed  to 
certain  categories  of  broadcast 
programming  that  has  been 
retransmitted  by  cable  systems.  The 
categories  have  traditionally  been 
syndicated  programming  and  movies, 
sports,  commercial  and  noncommercial 
broadcaster-owned  programming, 
religious  programming,  music 
programming,  and  Canadian 
programming.  The  Office  seeks 
comments  as  to  the  existence  and  extent 
of  controversies  between  these 
categories  for  royalty  distribution. 

In  Phase  11  of  a  cable  royalty 
distribution,  royalties  are  distributed  to 
claimants  within  a  program  category.  If 
a  claimant  anticipates  a  Phase  n 
controversy,  the  claimant  must  state 
each  program  category  in  which  he  or 
she  has  an  interest  that  has  not,  by  the 
end  of  the  comment  period,  been 
satisfied  through  a  settlement  agreement 
and  the  extent  of  the  controversy. 

The  Copyright  Office  must  be  advised 
of  the  existence  and  extent  of  all  Phase 
I  and  Phase  II  controversies  by  the  end 
of  the  comment  period.  It  will  not 
consider  any  controversies  that  come  to 
its  attention  after  the  close  of  that 
period. 


2.  Notice  of  Intention  To  Participate 

Section  251.45(a)  of  the  rules,  37  CFR, 
requires  that  a  Notice  of  Intention  to 
Participate  be  filed  in  order  to 
participate  in  a  CARP  proceeding,  but  it 
does  not  prescribe  the  contents  of  the 
Notice.  Recently,  in  another  proceeding, 
the  Library  has  been  forced  to  address 
the  issue  of  what  constitutes  a  sufficient 
Notice  and  to  whom  it  is  applicable.  See 
65  FR  54077  (September  6,  2000);  see 
also  Orders  in  Docket  No.  2000-2  CARP 
CD  93-97  (June  22,  2000,  and  August  1, 
2000).  These  rulings  will  result  in  a 
future  amendment  to  §  251.45(a)  to 
specify  the  content  of  a  properly  filed 
Notice.  In  the  meantime,  the  Office 
advises  those  parties  filing  Notices  of 
Intention  to  Participate  in  this 
proceeding  to  comply  with  the 
following  instructions. 

Each  claimant  that  has  a  dispute  over 
the  distribution  of  the  2000  cable 
royalty  fees,  either  at  Phase  I  or  Phase 
II,  shall  file  a  Notice  of  Intention  to 
Participate  that  contains  the  following: 
(1)  The  claimant's  full  name,  address, 
telephone  number,  and  facsimile 
number  (if  any);  (2)  identification  of 
whether  the  Notice  covers  a  Phase  I 
proceeding,  a  Phase  II  proceeding,  or 
both;  and  (3)  a  statement  of  the 
claimant's  intention  to  fully  participate 
in  a  CARP  proceeding. 

Claimants  may,  in  lieu  of  individual 
Notices  of  Intention  to  Participate, 
submit  joint  Notices.  In  lieu  of  the 
requirement  that  the  Notice  contain  the 
claimant's  name,  address,  telephone 
number  and  facsimile  number,  a  joint 
Notice  shall  provide  the  full  name, 
address,  telephone  number,  and 
facsimile  number  (if  any)  of  the  person 
filing  the  Notice  and  it  shall  contain  a 
list  identifying  all  the  claimants  that  are 
parties  to  the  joint  Notice.  In  addition, 
if  the  joint  Notice  is  filed  by  counsel  or 
a  representativ3  of  one  or  more  of  the 
claimants  identified  in  the  joint  Notice, 
the  joint  Notice  shall  contain  a 
statement  from  such  counsel  or 
representative  certifying  that,  as  of  the 
date  of  submission  of  the  joint  Notice, 
such  counsel  or  representative  has  the 
authority  cmd  consent  of  the  claimants 
to  represent  them  in  the  CARP 
proceeding. 

Notices  of  Intention  to  Participate 
must  be  received  in  the  Office  of  the 
Copyright  General  Counsel  no  later  than 
5  p.m.  on  September  30,  2002. 

3.  Motion  of  Phase  I  Claimants  for 
Partial  Distribution 

A  claimant  who  is  not  a  party  to  the 
motion,  but  who  files  a  Notice  of 
Intention  to  Participate,  may  file  a 
response  to  the  motion  no  later  than  the 


due  date  set  forth  in  this  notice  for 
comments  on  the  existence  of 
controversies  and  the  Notices  of 
Intention  to  Participate.  The  Motion  of 
Phase  I  Claimants  for  Partial 
Distribution  is  available  for  inspection 
and  copying  in  the  Office  of  the  General 
Counsel. 

Dated:  August  27,  2002. 
David  O.  Carson, 
General  Counsel. 

[FR  Doc.  02-22255  Filed  8-29-02;  8:45  am] 
BILLING  CODE  1410-33-P 


MEDICARE  PAYMENT  ADVISORY 
COMMISSION 

Commission  Meeting 

agency:  Medicare  Payment  Advisory 
Commission. 

ACTION:  Notice  of  meeting. 

summary:  The  Commission  will  hold  its 
next  public  meeting  on  Thursday, 
September  12,  2002,  and  Friday, 
September  13,  2002,  at  the  Ronald 
Reagan  Building,  International  T^de 
Center,  1300  Peimsylvania  Avenue, 
NW.,  Washington,  DC.  The  meeting  is 
tentatively  scheduled  to  begin  at  10  a.m. 
on  September,  and  at  9  a.m.  on 
September  13. 

Topics  for  discussion  include: 
assessing  pajonent  adequacy; 
streamlining  cost  reports;  monitoring 
beneficiaries'  access  to  care;  svuvey  of 
physicians  about  Medicare;  Mediciare 
payment  for  physician  services 
compared  to  private  payers;  competitive 
bidding  for  durable  medical  equipment; 
social  HMO  (SHMO)  demonstration 
project;  SNF  services  in 
Medicare+Choice;  payment  for  new 
technology;  2003  hospital  outpatient 
PPS  proposed  rule;  and  Medicare 
payment  for  prescription  drugs  imder 
partB. 

Agendas  vrill  be  mailed  on  Thiu^day, 
September  5,  2002.  The  final  agenda 
will  be  available  on  the  Commission's 
Web  site  [www.MedPAC.gov). 

ADDRESSES:  MedPAC's  address  is:  601 
New  Jersey,  NW.,  Suite  9000, 
Washington,  DC  20001.  The  telephone 
niunber  is  (202)  220-3700. 

FOR  FURTHER  INFORMATION  CONTACT: 
Diane  Ellison,  Office  Manager,  (202) 
220-3700. 

Lu  Zawistowich, 

Acting  Executive  Director. 

[FR  Doc.  02-22161  Filed  8-27-02;  8:45  am] 
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MORRIS  K.  UDALL  SCHOLARSHIP 
AND  EXCELLENCE  IN  NATIONAL 
ENVIRONMENTAL  POLICY 
FOUNDATION 

Committee  Management;  Notice  of 
Establishment 

Authority:  5  U.S.C.  Appendix  2;  20  U.S.C. 
5601-5609. 

AGENCY:  U.S.  Institute  for 
Environmental  Conflict  Resolution, 
Morris  K.  Udall  Foundation. 
ACTION:  Notice. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)  of  the 
Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463).  The  executive 
director  of  the  Morris  K.  Udall 
Scholarship  and  Excellence  in  National 
Environmental  Policy  Foundation  has 
determined  that  the  establishment  of  the 
National  ECR  Advisory  Committee  is 
necessary  and  in  the  public  interest  in 
coimection  with  the  performance  of 
duties  imposed  upon  the  U.S.  Institute 
for  Environmental  Conflict  Resolution 
(USIECR)  by  20  U.S.C.  5601  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Committee:  National  ECR 
Advisory  Committee. 

Purpose  and  Objective:  The 
committee  will  provide  advice  to  the 
director  of  the  USIECR  and  to  the  Board 
of  Trustees  of  the  Morris  K.  Udall 
Foimdation  regarding  future  program 
directions,  including  the  USQICR's  role 
in  connection  with  the  implementation 
of  Section  101  of  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4331). 

Balanced  MembershioPlan:  The 
committee  will  consist  of  a  maximum  of 
30  members  representing  a  balanced 
cross-section  of  viewpoints  concerning 
environmental  issues  and  the  field  of 
environmental  conflict  resolution. 
Among  the  interests  represented  will  be 
environmental  advocates,  resource 
users,  affected  communities,  state  and/ 
or  local  governments,  tribes,  federal 
environmental  and  resource 
management  agencies,  the  conflict 
resolution  and  legal  communities,  and 
academic  institutions. 

Duration:  The  committee's  duration 
will  begin  with  the  filing  of  the  charter 
and  continue  for  two  years  imless 
sooner  terminated  or  renewed  by  the 
USIECR  director. 

Responsible  Officials:  The  designated 
federal  officer  is  Dr.  Kirk  Emerson, 
director  of  the  U.S.  Institute  for 
Environmental  Conflict  Resolution,  110 
S.  Church  Avenue,  Suite  3350,  Tucson, 
AZ  85701,  telephone  520-670-5299. 


Dated:  August  26,  2002. 
Ellen  K.  Wheeler, 

Committee  Management  Officer. 

[FR  Doc.  02-22173  Filed  8-29-02:  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Dociwt  Not.  50-272  and  50-311] 

PSEG  Nuclear  LLC;  Notice  of 
ConsMsfStion  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Haiards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Comnlission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  Nos.  DPR- 
70  and  DPR-75  issued  to  PSEG  Nuclear 
LLC,  (the  licensee)  for  operation  of  the 
Salem  Nuclear  Generating  Station.  Unit 
Nos.  1  and  2  (Salem)  located  in  Salem 
County,  New  Jersey. 

The  proposed  amendment  would 
change  the  Salem  Technical 
Specifications  (TSs)  requirements  for 
fuel  decay  time  prior  to  commencing 
movement  of  irradiated  fuel.  TS  3/4.9.3 
"Decay  Time"  would  be  revised  to 
allow  fuel  movement  in  the 
containment  to  commence  100  hoius 
after  the  reactor  becomes  subcritical 
between  October  15th  through  May 
15th.  If  refueling  occiu-s  between  May 
16th  and  October  14th,  the  licensee 
would  use  the  existing  TS  requirement 
of  168  bom's  decay  time  prior  to 
commencing  fuel  movement.  If 
approved,  the  TS  change  would  be  valid 
through  2010.  PSEG  intends  to  re- 
analyze its  Spent  Fuel  Pool  (SFP)  heat 
load  conditions  before  this  date  to 
determine  required  licensing  actions 
beyond  2010. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 


accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  saJFety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  the  change  involve  a  significant 
increase  in  the  probability  of  occurrence  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  license  amendment  would 
allow  fuel  assemblies  to  be  removed  from  the 
reactor  core  and  be  stored  in  the  Spent  Fuel 
Pool  in  less  lime  after  subcriticality  than 
currently  allowed  by  the  TSs.  Decreasing  the 
decay  time  of  the  fuel  affects  the  isotopir 
make-up  of  the  fuel  to  be  offloaded  as  well 
as  the  amount  of  decay  heat  that  is  present 
from  the  fuel  at  the  time  of  offload.  The 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of 
occurrence  of  an  accident  previously 
evaluated.  The  accident  previously  evaluated 
that  is  associated  with  the  proposed  license 
amendment  is  the  fuel  handling  accident. 
Allowing  the  fuel  to  be  offloaded  as  early  as 
100  hours  after  subcriticality  does  not  impact 
the  manner  in  which  the  fuel  is  offloaded. 
The  accident  initiator  is  the  dropping  of  the 
fuel  assembly.  Since  earlier  offload  does  not 
effect  fuel  handling,  there  is  no  increase  in 
the  probability  of  occurrence  of  a  fuel 
handling  accident.  The  time  frame  in  which 
the  fuel  assemblies  are  moved  has  been 
evaluated  against  the  10  CFR  50.67  dose 
limits  for  members  of  the  public,  licensee 
personnel  and  control  room.  Additionally, 
the  guidance  provided  in  Reg.  Guide  1.183 
was  used  for  the  selective  application  of 
Alternative  Source  Term  l(AST)].  All  dose 
limits  are  met  with  the  reduced  core  offload 
times. 

During  the  period  from  October  15th 
through  May  15th  up  to  and  including  the 
year  2010,  a  fully  radiated  193  element  core 
can  be  off-loaded  to  a  Spent  Fuel  Pool  with 
a  100-hour  in-vessel  decay,  rather  than  a  168 
hour  decay,  because  the  Spent  Fuel  Pool 
Cooling  System  is  capable  of  maintaining 
both  pools  below  ISO^F.  The  continued 
implementation  of  the  Spent  Fuel  Pool 
Integrated  Decay  Heat  Management  Program 
provides  the  administrative  controls  required 
to  maintain  SFP  temperatures  below  the 
180°F  limit. 

The  accident  previously  evaluated  that  is 
associated  with  fuel  movement  is  the  Fuel 
Handling  Accident.  With  this  proposed 
amendment,  the  selected  characteristics  of 
the  AST  and  the  [Total  effective  dose 
equivalent  (TEDEjl  criteria  become  the 
design  basis  for  the  Fuel  Handling  Accident 
at  Salem  Units  1  and  2.  Thus,  there  is  no 
significant  increase  in  consequences. 

Therefore,  the  proposed  license 
amendment  does  not  increase  the  probability 
of  occurrence  or  the  consequences  of 
accidents  previously  evaluated  are  not 
increased. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Response:  No. 
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The  proposed  license  amendment  would 
allow  core  offload  to  occur  in  less  time  after 
subcriticality,  which  affects  the  isotopic 
make-up  of  the  fuel  to  be  offloaded  as  well 
as  the  amount  of  decay  heat  that  is  present 
from  the  fuel  at  the  time  of  offload.  The 
isotopic  makeup  of  the  fuel  assemblies  and 
the  amount  of  decay  heat  produced  by  the 
fuel  assemblies  do  not  currently  initiate  any 
accident.  A  change  in  the  isotopic  makeup  of 
the  fuel  at  the  time  of  core  offload  or  an 
increase  in  the  decay  heat  produced  by  the 
fuel  being  offloaded  will  not  cause  the 
initiation  of  any  accident.  The  accident 
previously  evaluated  that  is  associated  with 
fuel  movement  is  the  fuel  handling  accident. 
There  is  no  change  to  the  manner  in  which 
fuel  is  being  handled  or  in  the  equipment 
used  to  offload  or  store  the  fuel.  The  effects 
of  the  additional  decay  heat  load  have  been 
analyzed.  The  analysis  demonstrated  that  the 
existing  Spent  Fuel  Pool  cooling  system  and 
associated  systems  under  worst-case 
circumstances  would  maintain  the  integrity 
of  the  Spent  Fuel  Pool.  The  proposed  method 
of  offload  does  not  create  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated.     . 

Therefore,  the  proposed  license 
amendment  does  not  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

3.  Does  the  change  involve  a  significant 
reduction  in  a  margin  of  safety? 
Response:  No. 

The  meirgin  of  safety  pertinent  to  the 
proposed  changes  is  the  dose  consequences 
resulting  from  a  fuel  handling  accident.  The 
shorter  decay  time  prior  to  fuel  movement 
has  been  evaluated  against  10  CFR  Part  50.67 
and  all  limits  continue  to  be  met.  In  addition, 
the  integrity  of  the  Spent  Fuel  Pool  has  been 
demonstrated  with  the  additional  decay  heat 
load.  As  stated  above,  the  changes  in  isotopic 
makeup  and  additional  heat  load  do  not 
impact  any  safety  settings  and  do  not  cause 
any  safety  limit  to  not  be  met.  In  addition, 
the  integrity  of  the  Spent  Fuel  Pool  is 
maintained. 

The  time  frame  in  which  the  fuel 
assemblies  are  moved  has  been  evaluated 
against  the  10  CFR  50.67  dose  limits  for 
members  of  the  public,  licensee  personnel 
and  control  room.  Additionally,  the  guidance 
provided  in  Reg.  Guide  1.183  was  used  for 
the  selective  application  of  Alternative 
Source  Term.  Calculations  performed 
conclude  that  expected  dose  limits  following 
a  Fuel  handling  Accident  are  met  with  the 
proposed  decay  time  prior  to  commencing 
fuel  movement. 

Ehiring  the  period  from  October  15th 
through  May  15th  up  to  and  including  the 
year  2010,  a  fully  radiated  193  element  core 
can  be  off-loaded  to  a  Spent  Fuel  Pool  with 
a  100-hour  in-vessel  decay,  rather  than  a  168 
hour  decay,  because  the  Spent  Fuel  Pool 
Cooling  System  is  capable  of  maintaining 
both  pools  below  180°F.  The  continued 
implementation  of  the  Spent  Fuel  Pool 
Integrated  Decay  Heat  Management  Program 
provides  the  administrative  controls  required 
to  maintain  SFP  temperatures  below  the 
180°F  limit. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  tmtil  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  Lq  a  timely  way  would 
restilt,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportimity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North.  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Docimient  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  September  30,  3002,  the  licensee 
may  file  a  request  for  a  hearing  with 
respect  to  issuance  of  the  amendment  to 
the  subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 


petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.^ 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  shoiild  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  natiue  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  lanuary  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest . 

(2]The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  foil  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  contention,  if  jproven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief. ' ' 
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entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for  - 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
reqtiirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
soiut:es  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  imder  consideration.  The 
contention  must  be  one  which,  if 
proven,  woidd  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 


hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Ridemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Docimient  Room  (PDR),  located 
at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland;  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCentei@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Jeffrie  J.  Keenan,  Esquire, 
Nuclear  Business  Unit— N21,  P.O.  Box 
236,  Hancocks  Bridge,  NJ  08038, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  June  28,  2002,  which 
is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 


do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  bv 
telephone  at  1-800-397-4209.  301- 
415—4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  26th  day 
of  August,  2002. 

For  the  Nuclear  Regulaton,'  Commission. 
Robert ).  FreU, 

Project  Manager,  Section  2,  Project 
Directorate  I.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-22198  Filed  8-29-02;  8:45  am] 
BiUJNQ  CODE  7890-01-P 


POSTAL  SERVICE 

Sunshine  Act  Meeting;  Notification  of 
Item  Added  to  Meeting  Agenda 

DATE  OF  MEETING:  August  5.  2002. 
PREVIOUS  ANNOUNCEMENT:  67  FR  49378, 
July  30,  2002. 

ADOmON:  Postal  Rate  Commission 
Opinion  and  Recommended  Decision  in 
Docket  No.  MC2002-1.  Confirm. 

At  its  meeting  on  August  5,  2002,  the 
Board  of  Governors  of  the  United  States 
Postal  Service  voted  unanimously  to 
add  this  item  to  the  agenda  of  its  closed 
meeting  and  that  no  earlier 
announcement  was  possible.  The 
General  Counsel  of  the  United  States 
Postal  Service  certified  that  in  her 
opinion  discussion  of  this  item  could  be 
properly  closed  to  public  observation. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
William  T.  Johnstone,  Secretary  of  the 
Board,  U.S.  Postal  Service,  475'L'Enfant 
Plaza,  SW.,  Washington,  DC  2026O- 
1000. 

William  T.  Johnstone, 

Secretary. 

(FR  Doc.  02-22363  Filed  8-28-02;  2:1.^  pm) 

BILUNG  CODE  7710-12-M 


POSTAL  SERVICE 

Sunshine  Act  Meeting 

TIMES  AND  DATES:  11:30  a.m.,  Thursday. 

September  5,  2002;  8:30  a.m..  Friday. 

September  6,  2002. 

PLACE:  Washington,  DC,  at  U.S.  Postal 

Service  Headquarters,  475  L'Enfant 

Plaza,  SW.,  in  the  Benjamin  Franklin 

Room. 

STATUS:  September  5—11:30  a.m. 

(Closed);  September  6-8:30  a.m.  (Open). 

MATTERS  TO  BE  CONSIDERED: 

Thursday,  September  5-11:30  a.m. 
(Closed) 

1.  Financial  Reporting. 
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2.  Strategic  Planning. 

3.  Fiscal  Year  2003  Integrated 
Financial  Plan. 

4.  Office  of  Inspector  General  Fiscal 
Year  2003  Budget. 

5.  Proposed  Postal  Rate  Commission 
Filings  for  Targeted  Pricing  Initiatives. 

6.  Personel  Matters  and  Compensation 
Issues.  I 

Friday,  September  6—8:30  a.m.  (Open) 

1.  Minutes  of  the  Previous  Meeting, 
August  5-6,  2002. 

2.  Remarks  of  the  Postmaster  General 
and  CEO. 

Friday.  September  6 — 8:30  a.m.  (Open) 
[continued] 

3.  Postal  Rate  Commission  Fiscal  Year 
2003  Budget. 

4.  Fiscal  Year  2002  Borrowing 
Resolution. 

5.  Fiscal  Year  2003  Annual 
Performance  Plan — Government 
Performance  and  Results  Act. 

6.  Fiscal  Year  2003  Operating  and 
Financing  Plan. 

7.  Fiscal  Year  2003  Capital  Investment 
Plan. 

8.  Preliminary  Fiscal  Year  2004 
Appropriation  Request. 

9.  Capital  Investments. 

a.  General  Ledger  System 
Replacement. 

b.  Mixed  Delivery  and  Collection 
Vehicles. 

c.  Office  of  Inspector  General — Office 
Space  Additional  Funding  Request. 

d.  76  Automated  Package  Processing 
Systems. 

10.  Tentative  Agenda  for  the  October 
7-8,  2002,  meeting  in  Memphis, 
Teimessee. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

William  T.  Johnstone,  Secretary  of  the 
Board.  U.S.  Postal  Service.  475  L'Enfant 
Plaza.  SW..  Washington,  DC  20260- 
1000.  Telephone  (202)  268-4800. 

William  T.  Johnstone, 

Secretary. 

[FR  Doc.  02-22364  Filed  8-28-02;  2:15  pm] 

BHJJNG  CO06  7710-12-M 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  0MB 
Review 

Summary:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Railroad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  proposal(s): 


(1)  Collection  fjfie:  Continuing 
Disability  Report. 

(2)  Form(s)  submitted:  G-254,  G-254a. 

(3)  OMB  Number:  3220-0187. 

(4)  Expiration  date  of  current  OMB 
clearance:  11/30/2002. 

(5)  Type  of  request:  Revision  of  a 
currently  approved  collection. 

(6)  Respondents:  Individuals  or 
households.  Business  or  other  for-profit. 

(7)  Estimated  annual  number  of 
respondents:  1,500. 

(8)  Total  aimual  responses:  3,000. 

(9)  Total  armual  reporting  hours:  748. 

(10)  Collection  description:  Under  the 
Railroad  Retirement  Act,  a  disability 
annuity  can  be  reduced  or  not  paid, 
depending  on  the  amoimt  of  earnings 
and  type  of  work  performed.  The 
collection  obtains  information  about  a 
disabled  annuitant's  employment  and 
earnings. 

Additional  Information  or  Comments: 
Copies. of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Railroad  Retirement 
Board,  844  North  Rush  Street,  Chicago, 
Illinois,  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB,  at  the  Office 
of  Management  and  Budget,  Room 
10230,  New  Executive  Office  Building, 
Washington,  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

|FR  Doc.  02-22287  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  7905-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 
Rule  31a-2.  SEC  File  No.  270-174,  OMB 
Control  No.  3235-0179 

Notice  is  hereby  given  that  piu^uant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Seomties 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Section  31(a)(1)  of  the  Investment 
Company  Act  of  1940  (the  "Act") 


requires  registered  investment 
companies  ("funds")  and  certain 
principal  imderwriters,  broker-dealers, 
investment  advisers  and  depositors  of 
funds  to  maintain  and  preserve  records 
as  prescribed  by  Commission  rules.  ^ 
Rule  31a-l  specifies  the  books  and 
records  each  of  these  entities  must 
maintain.^  Rule  31a-2,  which  was 
adopted  on  April  17, 1944,  specffies  the 
time  periods  that  entities  must  retain 
books  and  records  required  to  be 
maintained  imder  rule  31a-1.3 
Rule  31a-2  requires  the  following: 

1.  Every  fund  must  preserve 
permanently,  and  in  an  easily  accessible 
place  for  the  first  two  years,  all  books 
and  records  required  imder  rule  31a- 
l(b)(l)-(4).- 

2.  Every  fund  must  preserve  for  at 
least  six  years,  and  in  an  easily 
accessible  place  for  the  first  two  years: 
(a)  all  bool^  and  records  required  imder 
rule  31a-l(b)(5)-(12);5  (b)  all  vouchers, 
memoranda,  correspondence, 
checkbooks,  bank  statements,  canceled 
checks,  cash  reconciliations,  canceled 
stock  certificates  and  all  schedules  that 
support  each  computation  of  net  asset 
value  of  fund  shares;  and  (c)  any 
advertisement,  pamphlet,  circular,  form 
letter  or  other  sales  literature  addressed 
or  intended  for  distribution  to 


prospective  investors. 

3.  Every  undervmter,  broker  or  dealer 
that  is  a  majority-owned  subsidiary  of  a 
fund  must  preserve  records  required  to 
be  preserved  by  brokers  and  dealers 
imder  niles  adopted  under  section  1 7  of 
the  Secvuities  Exchange  Act  ("section 
17")  for  the  periods  established  in  those 
rules. 

4.  Every  depositor  of  any  fund,  and 
every  principal  underwriter  of  any  fund 
other  Uian  a  closed-end  fund,  must 
preserve  for  at  least  six  years  records 


>  15  U.S.C.  80a-30(a)(l). 

2  17CFR270.31a-l. 

M7CFR  270.3  la-2. 

« 17  CFR  270.31a-l(b)(l)-(4).  These  include, 
among  other  records,  journals  detailing  daily 
purchases  and  sales  of  securities  or  contracts  to 
purchase  and  sell  securities,  general  and  auxiliary 
ledgers  reflecting  all  asset,  liability,  reserve,  capital, 
income  and  expense  accounts,  separate  ledgers 
reflecting,  separately  for  each  portfolio  security  as 
of  the  trade  date  all  "long"  and  "short"  positions 
carried  by  the  fund  for  its  own  account,  and 
corporate  charters,  certificates  of  incorporation  and 
by-laws. 

5 17  CFR  270.31a-l(b)(5)-(12).  These  include, 
among  other  records,  records  of  each  brokerage 
order  given  in  connection  with  purchases  and  sales 
of  securities  by  the  fund,  all  other  portfolio 
purchases,  records  of  all  puts,  calls,  spreads, 
straddles  or  other  options  in  which  the  fund  has  an 
interest,  has  granted,  or  has  guaranteed,  records  of 
proof  of  money  balances  in  all  ledger  accounts,  flies 
of  all  advisory  material  received  from  the 
investment  adviser,  and  memoranda  identifying 
persons,  committees  or  groups  authorizing  the 
purchase  or  sale  of  securities  for  the  fund. 
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required  to  be  preserved  by  brokers  and 
dealers  under  rules  adopted  imder 
section  17  to  the  extent  the  records  are 
necessary  or  appropriate  to  record  the 
entity's  transactions  with  the  fund. 

5.  Every  investment  adviser  that  is  a 
majority-owned  subsidiary  of  a  fund 
mUst  preserve  the  records  required  to  be 
maintained  by  investment  advisers 
under  rules  adopted  under  section  204 
of  the  Investment  Advisers  Act  of  1940 
("section  204")  for  the  periods  specified 
in  those  rules. 

6.  Every  investment  adviser  that  is  not 
a  majority-owned  subsidiary  of  a  fund 
must  preserve  for  at  least  six  years 
records  required  to  be  maintained  by 
registered  investment  advisers  under 
rules  adopted  under  section  204  to  the 
extent  the  records  are  necessary  or 
appropriate  to  reflect  the  adviser's 
transactions  with  the  fund. 

The  records  required  to  be  maintained 
and  preserved  under  this  part  may  be 
maintained  and  preserved  for  the 
required  time  by,  or  on  behalf  of,  an 
investment  company  on  (i) 
micrographic  media,  including 
microfiltQ,  microfiche,  or  any  similar 
medium,  or  (ii)  electronic  storage  media, 
including  any  digital  storage  medium  or 
system  that  meets  the  terms  of  this 
section.  The  investment  company,  or 
person  that  maintains  and  preserves 
records  on  its  behalf,  must  arrange  and 
index  the  records  in  a  way  that  permits 
easy  location,  access,  and  retrieval  of 
any  particular  record.* 

'The  Commission  periodically  inspects 
the  operations  of  all  funds  to  ensure 
their  compliance  with  the  provisions  of 
the  Act  and  the  rules  under  the  Act.  The 
Commission  staff  spends  a  significant 
portion  of  their  time  in  these 
inspections  revievtring  the  information 
contained  in  the  books  and  records 
required  to  be  kept  by  rule  31a-l  and  to 
be  preserved  by  rule  31a-2. 


B  In  addition,  the  fund,  or  whoever  maintains  the 
documents  for  the  fund  must  provide  promptly  any 
of  the  following  that  the  Commission  (by  its 
examiners  or  other  representatives)  or  the  directors 
of  the  company  may  request:  (A)  a  legible,  true,  and 
complete  copy  of  the  record  in  the  medium  and 
format  in  which  it  is  stored;  (B)  a  legible,  true,  and 
complete  printout  of  the  record;  and  (C)  means  to 
access,  view,  and  print  the  records;  and  separately 
store,  for  the  time  required  for  preservation  of  the 
original  record,  a  duplicate  copy  of  the  record  on 
any  medium  allowed  by  this  section.  In  the  case  of 
records  retained  on  electronic  storage  media,  the 
investment  company,  or  person  that  maintains  and 
preserves  records  on  its  behalf,  must  establish  and 
maintain  procedures:  (i)  to  maintain  and  preserve 
the  records,  so  as  to  reasonably  safeguard  them  from 
loss,  alteration,  or  destruction;  (ii)  to  limit  access  to 
the  records  to  properly  authorized  personnel,  the 
directors  of  the  investment  company,  and  the 
Commission  (including  its  examiners  and  other 
representatives);  and  (iii)  to  reasonably  ensure  that 
any  reproduction  of  a  non-electronic  original  record 
on  electronic  storage  media  is  complete,  true,  and 
legible  when  retrieved. 


There  are  approximately  4,500  active 
investment  companies  registered  with 
the  Commission  as  of  April  30,  2002,  all 
of  which  are  required  to  comply  with 
rule  31a-2.  Based  on  conversations  with 
representatives  of  the  fund  industry,  the 
Commission  staff  estimates  that  each 
fund  spends  about  210  hours  per  year 
complying  with  rule  31a-2,  for  a  total 
annual  burden  for  the  fund  industry  of 
approximately  945,000  hours. ^ 

'The  Commission  stafi  estimates  the 
average  cost  of  preserving  books  and 
records  required  by  rule  31a-2,  to  be 
approximately  $.000035  per  $1.00  ofnet 
assets  per  year.*  With  the  total  net  assets 
of  all  funds  at  about  $7  trillion.^  the  staff 
estimates  that  compliance  with  rule  31a- 
2  costs  the  fimd  industry  approximately 
$245  million  per  year.'°  The 
Commission  staff  estimates,  however, 
based  on  past  conversations  with 
representatives  of  the  fund  industry, 
that  funds  could  spend  as  much  as  half 
of  this  amount  ($122.4  million)  to 
preserve  the  books  and  records  that  are 
necessary  to  prepare  financial 
statements,  meet  various  state  reporting 
requirements,  and  prepare  their  annual 
federal  and  state  income  tax  returns. 

These  estimates  of  average  costs  are 
made  solely  for  the  purposes  of  the 
Paperwork  Reduction  Act.  The  estimate 
is  not  derived  from  a  comprehensive  or 
even  a  representative  survey  or  study  of 
the  costs  of  Commission  rules.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Written  comments  are  invited  on:  (a) 
Whether  the  collections  of  information 
are  necessary  for  the  proper 


'  Commission  staff  surveyed  several  fund 
representatives  to  determine  the  current  burden 
hour  estimate.  The  staff  found  that  an  average  fund 
spends  approximately  210  hours  per  annum 
pomplying  with  rule  31a-2  (210  hours  x  4,500 
registered  investment  companies  =  945,000). 
Although  the  Commission  did  not  change  its 
collection  of  information  requirements  in  rule  31a- 
2,  the  fund  representatives'  estimates  reflect  an 
annual  increase  of  182  hours  per  fund  over  the 
burden  of  27.8  hours  estimated  in  the  1998  PRA 
submission.  The  change  in  annual  hours  is  based 
upon  an  increase  in  the  estimated  time  each  fund 
spends  complying  with  the  rule. 

■The  staff  estimated  the  annual  cost  of  preser\'ing 
the  required  books  and  records  by  identifying  the 
annual  costs  for  several  funds  and  then  relating  this 
total  cost  to  the  average  net  assets  of  these  funds 
during  the  year.  The  staff  estimates  that  the  annual 
cost  of  preserving  records  is  $70,000  per  fund;  the 
funds  queried  in  support  of  this  analysis  had  an 
average  asset  base  of  approximately  S2  billion 
(70,000/2  billion  =  .000035). 

'  See  Investment  Company  Institute,  2002  Mutual 
FundPactBook.  at  61. 

'"This  estimate  is  based  on  the  annual  cost  per 
dollar  of  net  assets  of  the  average  fund  as  applied 
to  the  net  assets  of  all  funds  (S7  trillion  x  .000035 
=  $244.7  million). 


performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  has  practical  utility:  (b)  the 
accuracy  of  the  Commission's  estimate 
of  the  burdens  of  the  collections  of 
information:  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burdens  of  the  collections 
of  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology.  Consideration 
will  be  given  to  comments  and 
suggestions  submitted  in  writing  within 
60  days  of  this  publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission.  Mail  Stop  0-4. 
450  5th  SU-eet,  NW  Washington,  DC 
20549. 

Dated:  August  22,  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22157  Filed  8-29-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Investment  Company  Act  Re.ieaee  No. 
25717;  812-12174] 

Reserve  Private  Equity  Series,  et  el., 
Notice  of  Application 

August  26.  2002. 

AGENCY:  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  12(d)(l)(J)  of  the 
Investment  Company  Act  of  1 940 
("Act")  for  an  exemption  from  sections 
12(d)(1)(A)  and  (B)  of  the  Act,  under 
sections  6(c)  and  17(b)  of  the  Act  for  an 
exemption  from  section  17(a)  of  the  Act, 
and  under  section  1 7(d)  of  the  Act  and 
rule  17d-l  imder  the  Act  to  permit 
certain  joint  transactions. 

SUMMARY:  The  requested  order  would 
permit  certain  registered  open-end 
investment  companies  to  use 
uninvested  cash  to  invest  in  affiliated 
money  market  funds,  and  the  money 
market  funds  to  sell  shares  to,  and 
redeem  shares  from,  the  investment 
companies. 

APPLICANTS:  Reserve  Private  Equity 
Series  (the  "Equity  Fund"),  The  Reser\'e 
Fund,  Reserve  Tax-Exempt  Trust, 
Reserve  New  York  Tax-Exempt  Trust, 
Reserve  Municipal  Money  Market  Trust 
(the  "Money  Market  Funds,"  together 
with  the  Equity  Fund,  the  "Trusts"), 
Reserve  Management  Company,  Inc. 
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(the  "Adviser"),  all  existing  and  future 
series  of  the  Trusts  ("Funds")  and  any 
other  registered  open-end  management 
investment  company  and  any  series 
thereof  (included  in  the  term  "Funds") 
that  are  now  or  in  the  future  advised  by 
the  Adviser  or  a  person  controlling, 
controlled  by  or  under  common  control 
with  the  Adviser. 

FUNG  DATES:  The  application  was  filed 
on  May  16,  2000,  and  amended  on 
August  20,  2002. 

HEAflMG  OR  N0TIRCAT10N  OF  HEARING:  An 
order  granting  the  application  will  be 
issued  unless  the  SEC  orders  a  hearing. 
Interested  persons  may  request  a 
hearing  by  writing  to  the  SEC's 
Secretary  and  serving  applicants  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  the  SEC  by  5:30  p.m.  on 
September  18,  2002,  and  should  be 
accompanied  by  proof  of  service  on 
applicants,  in  the  form  of  an  affidavit  or, 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  natiue 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  SEC's  Secretary. 

ADDRESSES:  Secretary,  SEC,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Applicants:  1250  Broadway,  32nd 
Floor,  New  York,  NY  10001-3701. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  R.  MacNeil,  Senior  Counsel,  at 
(202)  942-0634,  or  Nadya  B.  Royblat, 
Assistant  Director,  at  (202)  942-0564, 
(Division  of  Investment  Management, 
Office  of  Investment  Company 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 
following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the  SEC's 
Public  Reference  Branch,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0102  (tel.  202-942-8090). 

Applicants'  Representatives 

1.  The  Equity  Fund,  a  Delaware 
business  trust,  is  an  open-end 
management  investment  company 
registered  imder  the  Act  and  is 
comprised  of  seven  Funds.  The  Money 
Market  Fimds,  each  a  Massachusetts 
business  trust,  are  open-end 
management  investment  companies 
registered  imder  the  Act.  The  Money 
Market  Funds  are  subject  to  the 
requirements  of  rule  2a-7  imder  the  Act. 
The  Adviser,  a  New  Jersey  corporation, 
serves  as  investment  manager  to  the 
Fimds  and  is  registered  as  an 


investment  adviser  under  the 
Investment  Advisers  Act  of  1940.^ 

2.  Applicants  state  that  certain  Funds, 
including  Money  Market  Funds  (the 
"Participating  Funds")  have,  or  may  be 
expected  to  have,  cash  balances  that 
have  not  been  invested  in  portfolio 
securities  ("Uninvested  Cash")  held  by 
their  custodian  bank.  Uninvested  Cash 
may  result  from  a  variety  of  sources, 
including  dividends  or  interest  received 
from  portfolio  securities,  luisettled 
seciuities  transactions,  strategic 
reserves,  matured  investments,  proceeds 
from  liquidation  of  investment 
securities,  and  new  monies  received 
from  investors. 

3.  Applicants  request  an  order  to 
permit  the  Participating  Funds  to  use 
their  Uninvested  Cash  to  piuchase 
shares  of  one  or  more  Money  Market 
Fimds  that  comply  with  rule  2a-7  under 
the  Act  (the  "Central  Funds"),  and  each 
Central  Fund  to  sell  shares  and 
purchase  such  shares  from  the 
Participating  Funds  and  the  Adviser  to 
effect  such  purchases  and  sales  (the 
"Proposed  Transactions").  Applicants 
believe  that  the  Proposed  Transactions 
will  benefit  the  Participating  Funds  by 
providing  higher  rates  of  return,  ready 
liquidity,  and  increased  diversification 
and  the  Central  Funds  by  increasing 
their  asset  base  and  providing  an 
additional,  stable  market  for  their 
shares. 

Applicants'  Legal  Anal3r8is 

1.  Section  12(d)(1)(A)  of  the  Act 
provides,  in  pertinent  part,  that  no 
registered  investment  company  may 
acquire  seciirities  of  another  investment 
company  if  such  seciirities  represent 
more  than  3%  of  the  acquired 
company's  outstanding  voting  stock, 
more  than  5%  of  the  acquiring 
company's  total  assets,  or,  together  with 
the  securities  of  other  acquired 
investment  companies,  more  than  10% 
of  the  acquiring  company's  total  assets. 
Section  12(d)(1)(B)  of  the  Act  provides 
that  no  registered  open-end  investment 
company  may  sell  its  securities  to 
another  investment  company  if  the  sale 
will  cause  the  acquiring  company  to 
own  more  than  3%  of  the  acquired 
company's  voting  stock,  or  if  the  sale 
will  cause  more  than  10%  of  the 
acquired  company's  voting  stock  to  be 
owned  by  investment  companies. 

2.  Section  l2(d)(l)(J)  ofthe  Act 
provides  that  the  Conunission  may 


>  All  existing  investment  companies  that 
ciurently  intend  to  rely  on  the  requested  order  are 
named  as  applicants.  Any  other  existing  or  future 
registered  open-end  management  investment 
company  that  may  rely  on  the  order  in  the  hiture 
will  do  so  only  in  accordance  with  the  terms  and 
conditions  of  the  application. 


exempt  any  person,  security  or 
transactions  from  any  provision  of 
section  12(d)(1)  if,  and  to  the  extent 
that,  the  exemption  is  consistent  with 
the  public  interest  and  the  protection  of 
investors.  Applicants  requests  relief 
under  section  12(d)(l)(J)  bom  the 
limitations  of  sections  12(d)(1)(A)  and 
(B)  to  permit  the  Participating  Funds  to 
invest  Uninvested  Cash  in  the  Central 
Fimds. 

3.  Applicants  submit  that  the 
Proposed  Transactions  do  not  implicate 
the  abuses  that  sections  12(d)(1)(A)  and 
(B)  were  intended  to  prevent. 
Applicants  state  that  because  each 
Central  Fund  will  maintain  a  highly 
liquid  portfolio,  a  Participating  Fimd 
would  not  be  in  a  position  to  gain 
undue  influence  over  a  Central  Fund 
through  threat  of  redemption. 
Applicants  represent  that  the  Proposed 
Transactions  will  not  result  in  an 
inappropriate  layering  of  fees  because 
shares  of  the  Central  Fund  sold  to  the 
Participating  Fujids  will  not  be  subject 
to  a  sales  load,  distribution  fee  under  a 
plan  adopted  in  accordance  with  rule 
12b-l  imder  the  Act,  or  service  fee  (as 
defined  in  rule  2830(b)(9)  ofthe  Rules 
of  Conduct  of  the  National  Association 
of  Securities  Dealers,  Inc.  ("NASD")).  In 
connection  with  approving  any  advisory 
contract,  a  Participating  Fimd's  board  of 
trustees  (the  "Board"),  including  a 
majority  of  the  trustees  who  are  not 
"interested  persons,"  as  defined  in 
section  2(a)(19)  ofthe  Act 
("Disinterested  Trustees"),  will  consider 
to  what  extent,  if  any,  the  advisory  fees 
charged  to  a  Participating  Fimd  by  the 
Adviser  should  be  reduced  to  accoimt 
for  any  changes  in  services  provided  to 
a  Participating  Fund  by  the  Adviser  as 

a  result  of  the  Uninvested  Cash  being 
invested  in  the  central  Fimds. 
Applicants  state  that  no  Central  Fund 
will  acquire  securities  of  any  other 
investment  company  in  excess  of  the 
limitations  contained  in  section 
12(d)(1)(A)  ofthe  Act.  Applicants 
further  state  that  if  a  Central  Fund  offers 
more  than  one  class  of  shares,  each 
Participating  Fund  will  invest  only  in 
the  class  with  the  lowest  expense  ratio 
at  the  time  of  the  investment. 

4.  Section  17(a)  of  the  Act  makes  it 
unlawful  for  any  affiliated  person  of  a 
registered  investment  company,  or  an 
affiliated  person  of  the  affiliated  person, 
acting  as  principal,  to  sell  or  purchase 
any  security  to  or  from  the  company. 
Section  2(a)(3)  of  the  Act  defines  an 
affiliated  person  of  an  investment 
company  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vdte  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person,  any  person  5%  or 
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more  of  whose  outstanding  voting 
securities  are  directly  or  indirectly 
owned,  controlled,  or  held  with  power 
to  vote  by  the  other  person,  any  person 
directly  or  indirectly  controlling, 
controlled  by,  or  under  conunon  control 
with  the  other  person,  and  any 
investment  adviser  to  the  investment 
company.  Applicants  state  that  because 
the  Funds  share  a  common  investment 
adviser,  each  of  the  Funds  may  be 
deemed  to  be  under  common  control 
and  affiliated  persons  of  one  another.  In 
addition,  applicants  state  that  because  a 
Participating  Fund  may  acquire  5%  or 
more  of  a  Central  Fund's  outstanding 
voting  securities,  the  Participating  Fund 
and  the  Central  Fund  may  be  deemed  to 
be  affiliated  persons  of  each  other.  As  a 
result,  section  17(a)  would  prohibit  the 
sale  of  the  shares  of  a  central  Fund  to 
a  participating  Fund  and  the 
redemption  of  shares  by  the  Central 
Fund, 

5.  Section  17(b)  ofthe  Act  provides 
that  the  Commission  may  exempt  a 
transaction  frttm  section  17(a)  if  the 
terms  of  the  proposed  transaction, 
including  the  consideration  to  be  paid 
or  received,  are  reasonable  and  fair  and 
do  not  involve  overreaching  on  the  part 
of  any  person  concerned,  and  the 
proposed  transaction  is  consistent  with 
the  policy  of  Qach  registered  investment 
company  concerned  and  the  general 
purposes  of  the  Act.  Section  6(c)  of  the 
Act  permits  the  Commission  to  exempt 
persons  or  transactions  from  any 
provision  of  the  Act  if  the  exemption  is 
necessary  or  appropriate  in  the  public 
interest  and  consistent  with  the 
protection  of  investors  and  the  purposes 
fairly  intended  by  the  policy  and 
provisions  of  the  Act. 

6.  Applictmts  submit  that  the 
Proposed  Transactions  satisfy  the 
standards  of  sections  17(b)  and  6(c). 
Applicants  submit  that  the  Proposed 
Transactions  satisfy  the  standards  of 
sections  17(b)  and  6(c).  Applicants  note 
that  the  Proposed  Transactions  are 
reasonable  and  fafr  and  would  not 
involve  overreaching  because  shares  of 
the  Central  Funds  will  be  purchased 
and  redeemed  at  net  asset  value. 
Applicants  state  that  the  participating 
Funds  will  retain  their  ability  to  invest 
Uninvested  Cash  directly  in  money 
market  instruments  in  accordance  with 
their  investment  objectives  and  policies. 
Applicants  also  state  that  each  Central 
Fund  may  discontinue  selling  its  shares 
to  the  Participating  Funds  if  the  central 
Fund's  Board  determines  that  the  sale  ' 
would  adversely  affect  its  portfolio 
management  and  operations. 

7.  Section  17(d)  of  the  Act  and  rule 
17d-l  under  the  Act  prohibit  an 
affiliated  person  of  a  registered 


investment  company,  acting  as 
principal,^ from  participating  in  or 
efiiecting  any  transaction  in  connection 
with  any  joint  enterprise  or  joint 
arrangement  in  which  the  investment 
company  participates.  Applicants  state 
that  the  Funds,  by  participating  in  the 
Proposed  Transactions,  and  the  Adviser, 
by  managing  the  Proposed  Transactions, 
could  be  deemed  to  be  participants  in  a 
joint  arrangement  within  the  meaning  of 
section  17(d)  and  rule  17d-l. 

8.  In  considering  whether  to  permit  a 
joint  transaction  under  rule  17d-l,  the 
commission  considers  whether  the 
investment  company's  participation  is 
consistent  with  the  provisions,  policies, 
and  purposes  of  the  Act,  and  the  extent 
to  which  the  participation  is  on  a  basis 
different  frtim  or  less  advantageous  than 
that  of  other  participants.  Applicants 
state  that,  for  the  reasons  discussed 
above,  the  proposed  Transactions  meet 
the  standards  for  an  order  under  rule 
17d-l. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  The  shares  of  the  Central  Funds 
sold  to  and  redeemed  from  the 
Participating  Funds  will  not  be  subject 
to  a  sales  load,  redemption  fee, 
distribution  fee  under  a  plan  adopted 
pursuant  to  rule  12b-l  under  the  Act,  or 
service  fee  as  defined  in  rule  2830(b)(9) 
ofthe  NASD  Rules  of  Conduct. 

2.  Before  the  next  meeting  of  the 
Board  of  a  Participating  Fund  is  held  for 
the  purpose  of  voting  on  an  investment 
advisory  contract  under  section  15  of 
the  Act,  the  Adviser  will  provide  the 
Board  with  specific  information 
regarding  the  approximate  cost  to  the 
Adviser  of,  or  portion  of  the  advisory  fee 
under  the  existing  advisory  agreement 
attributable  to,  managing  the 
Uninvested  Cash  of  ^e  Participating 
Fund  that  can  be  expected  to  be 
invested  in  the  Central  Funds.  Before 
approving  any  investment  advisory 
contract  under  section  15,  the  Board  of 
the  Participating  Fund,  including  a 
majority  of  the  Disinterested  Trustees, 
shsill  consider  to  what  extent,  if  any,  the 
advisory  fees  charged  to  the 
Participating  Fund  by  the  Adviser 
should  be  reduced  to  account  for  any 
change  in  the  services  provided  to  the 
Participating  Fund  by  the  Adviser  as  a 
result  of  Uninvested  Cash  being 
invested  in  the  Central  Funds.  The 
minute  books  of  the  Participating  Fund 
will  record  fully  the  Board's 
consideration  in  approving  the  advisory 
contract,  including  the  consideration 
relating  to  fees  referred  to  above. 


3.  Each  ofthe  Participating  Funds  will 
invest  Uninvested  Cash  in,  and  hold 
shares  of,  the  Central  Funds  only  to  the 
extent  that  the  Participating  Fund's 
aggregate  investment  in  the  Central 
Funds  does  not  exceed  25%  ofthe 
Participating  Fund's  total  assets.  For 
purposes  of  this  limitation,  each 
Participating  Fund  will  be  treated  as  a 
separate  investment  company. 

4.  Investment  in  shares  of  the  Central 
Funds  will  be  in  accordance  with  each 
Participating  Fund's  respective 
investment  restrictions  and  policies  as 
set  forth  in  its  prospectus  and  statement 
of  additional  information. 

5.  No  Central  Fund  shall  acquire 
securities  of  any  investment  company  in 
excess  of  the  limits  contained  in  section 
12(d)(1)(A)  ofthe  Act. 

6.  Each  Participating  Fund  and 
Central  Fund  that  may  rely  on  the 
requested  order  will  be  advised  by  the 
Adviser  or  any  person  controlling, 
controlled  by,  or  under  common  control 
with  the  Adviser. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22214  Filed  8-29-02;  8:45  am] 
NLUNG  CODE  8010-01-M 


SECURrHES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-46417;  File  No.  SFM4ASD- 
2002-99] 

Self-Regulatory  Organizatlont;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  National 
Association  of  Securities  Dealers,  Inc. 
Relating  to  Gross  Income 
Assessments  and  Personnel 
Assessments 

August  23.  2002. 

Pursuant  to  section  19(b)(1)  ofthe 
Securities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  July  24, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
in  below,  which  Items  have  been 
prepared  by  the  NASD.  On  August  21. 
2002,  the  NASD  amended  the  proposal. 


>15U.S.C.  78s(b)(l). 
2l7CFR240.19b-4. 
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The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons.^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend 
Schedule  A  of  the  NASD  By-Laws  to 
adjust  its  Member  Regulation  (including 
Enforcement)  pricing  structures  to:  (1) 
Implement  a  three-tiered  flat  rate  for  the 
Gross  Income  Assessment  ("GIA")  that 
would  be  applied  to  gross  FOCUS 
revenue  and  would  eliminate  current 
deductions  and  exclusions;  and  (2)  use 
the  Personnel  Assessment  as  a  more 
prominent  assessable  base  to  fund 
Member  Regulation  activities. 

Under  the  ciurent  structure,  three 
types  of  fees  and  assessments  are  used 
to  fund  the  NASD's  member  regulatory 
activities:  Regulatory  Fee,*  Personnel 
Assessment,  and  GIA.^  The  proposed 
restructuring  is  comprised  of  four 
important  amendments:  (1)  Eliminate 
the  Regulatory  Fee;  (2)  institute  a  new 
transaction-based  Trading  Activity  Fee 
similar  to  the  SEC  Section  31  Fee;  (3) 
increase  the  rates  assessed  to  member 
firms  under  the  Personnel  Assessment; 
and  (4)  implement  a  simplified  three- 
tiered  flat  rate  for  the  GIA  and  eliminate 
current  deductions  and  exclusions.^ 
This  proposed  rule  change  is  a  part  of 
a  package  of  two  separate  yet  related 
nde  filings  ^  filed  with  the  Commission 
as  a  result  of  a  review  of  the  overall 
NASD  pricing  structure  ^  and  is 
intended  to  address  the  last  two 
amendments  to  the  NASD  pricing 
restructuring  by  increasing  the  rates 


'  See  August  21,  2002  letter  from  Barbara  Z. 
Sweeney.  Senior  Vice  President  and  Corporate 
Secretary,  NASD,  to  Katherine  A.  England, 
Assistant  Director^  Division  of  Market  Regulation. 
SEC.  and  attachments  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  NASD  provided  new 
proposed  rule  language  that  completely  replaces 
and  supersedes  the  original  proposed  rule  language, 
and  made  minor  technical  amendments  to  the 
proposed  rule  change. 

*The  Regulatory  Fee  is  described  in  Section  8(a) 
of  Schedule  A  to  the  NASD  By-Laws. 

'  The  Personnel  Assessment  and  GIA  are 
described  in  Section  1  of  Schedule  A  to  the  NADS 
By-Laws. 

•  The  changes  resulting  from  the  proposed 
restructuring  would  be  revenue  neutral. 

'The  other  proposed  rule  change,  which  was 
effective  on  Rling  with  the  Commission,  eliminated 
the  Regulatory  Fee  and  implemented  a  Trading 
Activity  Fee,  and  adjusted  the  placement  of  the  SEC 
Section  31  Transaction  Fee  in  Schedule  A.  See 
Securities  Exchange  Act  Release  No.  46416  (August 
23,  2002)  (SR-NASD-2002-9e). 

•The  NASD,  in  its  pricing  restructuring  review, 
proposed  changes  to  the  Regulatory  Fee  in  Special 
Notice  to  Members  02-09  and  requested  comments. 
The  NASD  received  a  number  of  comments.  In 
response  to  those  comments,  the  proposal  set  forth 
in  Special  Notice  to  Members  02-09  is  not  being 
pursued.  This  proposed  rule  change  replaces  the 
changes  previously  proposed. 


assessed  to  member  firms  luider  the 
Personnel  Assessment  and 
implementing  a  simplified  three-tiered 
flat  rate  for  the  GIA  and  eliminating 
ciirrent  deductions  and  exclusions. 

These  fees  assessed  upon  and  paid  by 
member  firms  are  used  by  the  NASD  to 
fund  the  NASD's  member  regulatory 
acti^Hties,  including  the  supervision  and 
regulation  of  members  through 
examinations,  processing  of 
membership  applications,  financial 
monitoring,  policy,  rulemaking, 
interpretive,  and  enforcement  activities. 
These  amendments  to  this  pricing 
structure  are  intended  to  serve  the 
following  piuposes:  (1)  Simplify  the 
NASD's  fee  structure;  (2)  ensure  fairness 
in  the  NASD's  fee  structure  by  assessing 
higher  fees  to  those  member  firms  that 
require  more  NASD  regulatory  services; 
(3)  assess  a  transaction-based  fee  in  a 
manner  that,  unlike  the  Regulatory  Fee, 
does  not  influence  where  members 
choose  to  execute  trades;  (4)  reduce  the 
cyclical  nature  of  the  current  NASD  fee 
structure;  and  (5)  eliminate  the  NASD's 
reliance  on  fimds  generated  from  the 
Regulatory  Fee  on  transactions  executed 
through  Nasdaq. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 

Schedule  A  to  [the]  NASD  By-Laws 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  [the]  NASD  shall  be  determined  on 
the  following  basis. 

Section  (2]  1 — Member  Regulation  Fees 

(a)  through  (b)  No  Change. 
[Section  1 — ^Assessments] 

(c)  Each  member  shall  pay  an  annual 
Gross  Income  Assessment  [composed 
of:]  eguai  to  the  greater  of  $1,200.00  or 
the  total  of: 

[(a)  An  amoimt  equal  to  the  greater  of 
$1,200.00  or  the  total  of:] 

(1)  [(i)]  0.125%  of  annual  gross 
revenue  [from  state  and  municipal 
seciuities  transactions]  less  than  or 
equal  to  $100,000,000.00; 

(2)  [(ii)  0.125%]  0.029%  of  annual 
gross  revenue  [from  other  over-the- 
counter  securities  transactions,}  greater 
than  $100,000,000.00  up  to 
$1,000,000,000.00;  and 

(3)  [(iii)  0.125%]  0.014%  of  annual 
gross  revenue  [from  U.S.  Government 
securities  transactions,  and]  greater  than 
$1,000,000,000.00. 

[(iv)  with  respect  to  members  whose 
books,  records  and  financial  operations 
are  examined  by  the  NASD,  0.125%  of 
annual  gross  revenue  from  securities 
transactions  executed  on  an  exchange.] 

Each  member  is  to  report  annual  gross 
revenue  as  defined  in  Section  [7]  2  of 


this  Schedule,  for  the  preceding 
calendar  year. 

(d)  Each  member  shall  pay  an  annual 
Persoimel  Assessment  equal  to: 

(1)  $75.00  per  principal  and  each 
representative  up  to  five  principals  and 
representatives  as  defined  below; 

(2)  $70.00  per  principal  and  each 
representative  for  six  principals  and 
representatives  up  to  twenty-five 
principals  and  representatives  as 
defined  below;  or 

(3)  $65.00  per  principal  and  each  > 
representative  for  twenty-six  or  more 
principals  and  representatives  as 
defined  below. 

[(b)  An  amoimt  equal  to  $10.00  for 
each  principal  and  each]  A  principal  or 
representative  is  defined  as  a  principal 
or  representative  in  the  member's 
organiization  who  is  registered  with 
[Association]  NASD  as  of  December  31st 
of  the  [current]  prior  fiscal  year  [of  the 
Association,  or  in  the  case  of  a  new 
applicant  for  membership,  for  each 
principal  and  representative  who  is 
registered  when  the  applicant's 
membership  first  becomes  effective]. 

[(c)  Members  shall  receive  a  credit 
against  the  annual  assessment  on  gross  . 
income  stated  in  paragraph  (a)  above  as 
follows: 

(1)  Portion  of  assessment  >  $5,000 — 
21% 

(2)  Portion  of  assessment  >  $25,000 — 
3%  additional 

(3)  Portion  of  assessment  >  $50,000 — 
5%  additional 

(4)  Portion  of  assessment  > 
$100,000—3%  additional] 

Section  [7]  2 — Gross  Revenue  for 
Assessment  Purposes 

[(a)]  Gross  revenue  is  defined  for 
assessment  purposes  as  total  income  as 
reported  on  FOCUS  form  Part  II  or  IIA. 
[with  the  following  exclusions:] 

[(1)  Other  inqome  unrelated  to  the 
seciuities  business;] 

[(2)  Commodities  income;] 

[(3)  Advisory  fees,  investment 
management  fees  and  finders'  fees  not 
directly  involving  the  offering  of 
seciuities;  proxy  fees;  vault  service  fees; 
safekeeping  fees;  transfer  fees;  and  fees 
for  financial  advisory  services  for 
municipalities:] 

[(4)  Commissions  derived  from 
transactions  executed  on  a  registered 
national  securities  exchange  or  a  foreign 
securities  exchange  (Note  1);] 

[(5)  Profits  or  losses  derived  from 
transactions  of  which  both  the  purchase 
and  sale  are  executed  on  a  registered 
national  seciuities  exchange,  including 
arbitrage  (Note  1):  and] 

[(6)  Profits  and  losses  derived  from 
transactions  in  certifications  of  deposit 
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and  commercial  paper,  which  is  defined 
to  include  drafts,  bills  of  exchange,  and 
bankers  acceptances.] 

[(b)  In  addition,  members  may 
deduct:] 

[(1)  Any  commissions,  concessions  or 
other  allowances  paid  to  another 
member  in  connection  with  the 
execution  or  clearance  of  transactions 
included  in  reported  revenue.  For 
example,  a  member  acting  as  a  clearing 
agent  for  another  member  shall  deduct 
net  amounts  allowed  to  the  non-clearing 
member;  and] 

[(2)  25%  of  gross  wrap  fees  charged  to 
imd  received  from  customers  and  paid 
or  allocated  to  investment  managers  or 
advisors.] 

[(3)  Interest  and  dividend  expense  but 
not  in  excess  of  related  interest  and 
dividend  revenue  or,  alternatively,  the 
member  may  deduct  40%  of  interest 
earned  by  the  member  on  customer 
securities  accounts;  provided,  however 
in  addition,  the  member  may  deduct  the 
first  $50,000  of  net  interest  and 
dividend  revenue.] 

[Note  1:  Income  not  subject  to 
exclusion  for  members  for  whom  the 
NASD  is  the  designated  examining 
authority.] 
***** 

Section  [8]  7— Fees  for  Filing 
Documents  Pursuant  to  the  Corporate 
Financing  Rule 

No  Change  to  rule  language. 

Section  [9]  8 — Service  Charge  for 
Processing  Extension  of  Time  Requests 

No  Change  to  rule  language. 

Section  [10]  9 — Subscription  Charges 
for  Firm  Access  Query  System  (FAQS) 

No  Change  to  rule  language. 

Section  [11]  10 — Request  Cor  Data  and 
Publications 

No  Change  to  rule  language. 
Section  [12]  21— Reserved 

No  Change  to  rule  language. . 

Section  [13]  12 — ^Application  and 
Annual  Fees  for  Member  Firms  with 
Statutorily  Disqualified  Individuals 

No  Change  to  rule  language. 

Section  [14]  iS— Review  Charge  for 
Advertisement,  Sales  Literature,  and 
Other  Such  Material  Filed  or  Submitted 

No  Change  to  rule  language. 

***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 


the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  df  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Association  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Regulatory  Fee,  Personnel 
Assessment,  and  GLA  currently  are  used 
to  fund  the  NASD's  member  regulatory 
activities,  including  the  supervision  and 
regulation  of  members  through 
examinations,  processing  of 
membership  applications,  financial 
monitoring,  policy,  rulemaking, 
interpretive,  and  enforcement  activities. 
The  proposed  changes  are  revenue 
neutral  and  strive  to  better  align  the 
NASD's  member  regulatory  fees  with  its 
functions,  efforts  and  costs. 

The  amendments  to  this  pricing 
structure  are  intended  to  serve  the 
following  purposes:  (1)  Simplify  the 
NASD's  fee  structure;  (2)  ensure  fairness 
in  the  NASD's  fee  structure  by  assessing 
higher  fees  to  those  member  firms  that 
drive  regulatory  costs;  (3)  assess  a 
transaction-based  fee  in  a  manner  that, 
unlike  the  existing  Regulatory  Fee,  does 
not  influence  where  members  choose  to 
execute  trades;  (4)  reduce  the  cyclical 
nature  of  the  current  NASD  fee 
structure;  and  (5)  eliminate  the  NASD's 
reliance  on  funds  generated  from  the 
Regulatory  fee  on  transactions  executed 
through  Nasdaq. 

The  NASD's  membership  population 
varies  greatly  with  regard  to  factors  that 
drive  the  cost  of  required  regulation. 
Historically,  member  regulatory  fees 
were  derived  primarily  from  industry 
revenues  and  Nasdaq  transactions, 
while  the  NASD  derived  minimal  fees 
from  the  registration  of  member  firm 
personnel.  Analysis  revealed  that  the 
number  of  registered  persons  serves  as 
an  effective  proxy  in  determining  the 
frequency  of  certain  types  of  regulatory 
efforts,  and  therefore  regulatory  costs. 
Therefore,  as  before,  the  three  critical 
factors  used  to  measure  regulatory  cost 
for  NASD  member  firms  are  overall  size 
of  the  member  firm,  level  of  trading 
activity  and  uumber  of  registered 
representatives.  However,  the  weight 
from  each,  as  well  as  the  benchmark 
used  to  measure  industry  revenues  and 
transactions,  has  been  shifted  under  the 
proposed  amendments  to  better  link  the 


fees  assessed  under  these  factors  with 
the  NASD's  costs. 

Gross  Income  Assessment  (GIA) 

The  current  GLA  is  assessed  on  a 
member  firm's  gross  FOCUS  revenues 
less  various  exclusions  and  deductions. 
The  allowable  exclusions  and 
deductions  have  grown  to  the  point 
where  they  totaled  over  60%  of  gross 
FOCUS  revenues  in  2001.  Member  firms 
are  assessed  0.125%  on  the  net 
assessable  FOCUS  revenue  that  converts 
into  a  .0355%  effective  rate  on  gross 
FOCUS  revenues.  Member  firms  having 
gross  FOCUS  revenues  less  than  or 
equal  to  $960,000  are  assessed  at  a  flat 
rate  of  $1,200. 

Under  the  current  fee  structure  for  the 
GIA,  the  amount  of  revenue  received  by 
the  NASD  is  subject  to  unpredictable 
swings  due  to  deductions  and 
exclusions  taken  by  member  firms.  The 
exclusions  and  deductions  include 
interest  expense,  investment 
management  fees,  exchange  revenue, 
and  unrelated  revenues.  In  2001,  gross 
FOCUS  revenue  increased  by  30%,  yet 
the  total  assessment  only  increased  by 
15%  due  to  a  disproportionate  increase 
in  exclusions  and  deductions,  primarily 
in  interest  expense.  The  proposed 
amendments  to  the  pricing  structure  are 
intended  to  improve  the 
standardisation,  consistency  and 
imiformity  in  which  the  GIA  is  assessed 
on  and  paid  by  member  firms. 

The  proposed  solution  is  similar  to 
that  employed  by  the  New  York  Stock 
Exchange.  The  rate  would  be  applied  to 
the  gross  FOCUS  revenue  with 
deductions  and  exclusions  eliminated. 
Given  the  diversity  and  size  of  NASD 
member  firms,  the  NASD  proposes  the 
following  three-tiered  rate  structure: 

Revised  Rate  Structure: 

Gross  FOCUS  Revenue  <  or 
=  to  $960  Thousand 

Assessed  Flat  Fee  of $1,200 

Gross    FOCUS    Revenue    > 
$960  Thousand 
Tiered    Rate    on    Gross    FOCUS 
Revenue: 

Over  $1  Billion  0.014% 

>  $100  Million  to  $1  Billion         0.029% 

<  or  =  to  $100  Million  0.125% 

Effective   Rales   at   FOCUS   Rev- 
enue Category  Levels: 

$10  Billion  0.017% 

$1  Billion  0.039% 

$250  Million  0.067% 

$100  Million  0.125% 

Small  member  firms  with  gross 
FOCUS  revenues  less  than  or  equal  to 
$960,000  would  continue  to  be  assessed 
a  flat  fee  of  $1 ,200.  As  outlined  above, 
all  other  member  firms  will  be  assessed 
a  tiered  rate  based  on  their  gross  FOCUS 
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revenues.  The  higher  the  gross  FOCUS 
revenue,  the  lower  the  effective  rate. 

This  type  of  rate  structure  will  allow 
for  greater  equity  among  member  firms 
because  each  member  firm  will  be 
assessed  on  the  same  revenue  base. 
Additionally,  the  new  rate  structure  will 
simplify  the  process  because  member 
firms  will  report  only  gross  FOCUS 
revenue  as  ciurenUy  done  on  FOCUS 
Form  Part  n  or  DA  and  will  no  longer 
need  to  report  deductions  and 
occlusions. 

Personnel  Assessment 

The  current  Personnel  Assessment  is 
a  ininiTTial  fee  of  $10  per  registered 
representative  that  generates  only  4%  of 
total  member  regulatory  fees  and 
inadequately  supports  the  NASD's 
member  regulatory  costs.  The  number  of 
registered  representatives  per  firm  is  a 
fair  and  representative  measure  of  the 
cost  of  member  regxdatory  activities,  yet 
has  not  been  used  as  a  greater  basis  for 
the  assessment  of  fees.  Additionally, 
based  on  the  ciurent  fee  structiue,  some 
firms  with  a  disproportionately  large 
number  of  registered  representatives  yet 
lower  FOCUS  revenues  are  avoiding  the 
payment  of  the  cost  of  regulating 
member  firms  through  the  payment  of 
NASD  fees. 

As  part  of  this  proposal,  the  Personnel 
Assessment  will  become  a  more 
prominent  assessable  base  for  the 
funding  of  member  regulatory  activities. 
Given  die  vast  size  differential  of  our 
member  firms,  the  NASD  proposes  the 
following  three-tiered  rate  structure: 

Revised  Rate  Structure: 

Tiered-rate  on  registered  reps: 

>  25  registered  reps $65.00 

6  to  25  registered  reps $70.00 

1  to  5  registered  reps $75.00 

Phase-In 

The  NASD's  overall  proposal  will  be 
revenue  neutral  to  the  NASD.  However, 
due  to  the  link  of  revenues  to  regulatory 
services  provided,  there  will  be  effects, 
both  negative  and  positive,  on 
individual  member  firms.  To  minimize 
the  impact  on  member  firms,  the 
restructuring  of  fees  will  be  phased  in 
over  a  three-year  period.  Specifically, 
for  the  GIA,  any  negative  or  positive 
variances  experienced  by  firms  will  be 
phased  in  at  a  rate  of  33%  in  Year  1, 
67%  in  Year  2  and  100%  in  Year  3. 
Also,  the  Personnel  Assessment,  which 
will  be  increased  to  cover  the  reduction 
in  the  Trading  Activity  Fee,  will  be 
phased-in  at  a  rate  of  33%  in  Year  1, 
67%  in  Year  2  and  100%  in  Year  3. 
Based  upon  a  review  of  the  majority  of 
the  NASD's  small  member  firms,  the  net 


increase  of  fees  will  average 
approximately  $100  in  Year  1. 

Additionally,  the  NASD  will  continue 
to  reduce  these  fees  through  rebates  to 
the  member  firms  in  connection  with 
the  proceeds  raised  from  the  sale  of 
Nasdaq.  The  NASD  will  continue  to  use 
a  portion  of  these  rebates  to  eventually 
reduce  the  minimum  GIA  amount  from 
$1,200  to  $600.  The  remaining  balance 
and  any  additional  discretionary  rebates 
will  be  used  to  further  reduce  any 
negative  impact  experienced  by  the 
member  firms  as  a  residt  of  this 
proposal. 

2.  Statutory  Basis 

The  NASD  believes  that  thejproposed 
rule  change  is  consistent  with  the 
provisions  of  Section  15A(b)(5)  of  the 
Act,^  which  requires,  among  other 
things,  that  the  NASD's  rules  provide 
for  the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls.  Moreover, 
the  NASD  believes  the  level  of  the  fee 
is  reasonable  because  it  relates  to  the 
recovery  of  the  costs  of  supervising  and 
regulating  members.  The  NASD  believes 
that  the  majority  of  the  small  member 
firms  would  not  be  Impacted  by  the 
change  in  the  GlA's  structure  since  over 
half  of  the  NASD  member  firm 
population  has  gross  FOCUS  revenues 
of  less  than  $960,000. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received  on  the  current 
proposal. 

m.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  For 
Commission  Action 

Within  35"  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  NASD  consents,  the 
Commission  will: 


A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved.^" 

IV.  Solidtation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
"  shoidd  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  nde 
change  tiiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  pwson,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-99  and  should  be 
submitted  by  September  20,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'! 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(PR  Doc.  02-22215  Filed  8-29-02;  8:45  am] 
HLUNG  CODE  a01(M)1-i> 


9  15U.S.C.  78o-3(b)(5). 


'"The  NASD  will  implement  the  new  fees  on 
January  1,  2003,  provided  the  Commission  approves 
this  proposed  rule  change. 

"  17  CFR  200.30-3(a)(12). 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46410;  Hie  No.  SR-NASD- 
2002-66] 

Salf-Regulalory  Organizations; 
National  Association  of  SscurWss 
Dealers,  Inc.;  Order  Approving  a 
Proposed  Rule  Cliange  and 
Amendment  No.  1  Thereto  and  Notice 
of  HIIng  and  Order  Granting 
Accelerated  Approval  to  Amendment 
Nos.  2  and  3  to  tlie  Propoeed  Rule 
Change  Establishing  a  Uniform 
Process  for  Opsning  Daily  Trading  for 
the  Nasdaq  SupsrMontage 

August  23,  2002. 

I.  IntroductiDn 

On  April  22,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
{"NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
Section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),'  and 
Rule  19b-4  thereimder,^  a  proposed  rule 
change  to  establish  a  uniform  process 
for  opening  daily  trading  in  Nasdaq's 
future  Order  Display  and  Collector 
Facility  ("SuperMontage").  On  May  17, 
2002,  the  NASD,  throi^  Nasdaq,  filed 
Amendment  No.  1  to  the  proposed  rule 
change.^  The  proposed  rule  change  and 
Amendment  No.  1  were  published  for 
comment  in  the  Federal  Register  on 
May  24,  2002.'*  The  Commission 
received  thirteen  comment  letters  from 
twelve  commenters  regarding  the 
proposal.^  Nasdaq  responded  to  the 


'  15  U.S.C.  78s(b)(l). 

2  17CFR246.19b-4. 

^  Amendment  No.  1  replaced  the  original  Rule 
19b-4  filing  in  its  entirety. 

'*  See  Securities  Exchange  Act  Release  No.  45965 
(May  20.  2002),  67  FR  36659. 

^  See  letters  to  Jonathan  G.  Katz,  Secretary, 
Commission,  from  Howard  Bernstein,  Vice 
President,  Compliance  Department,  Robertson 
Stephens.  Inc.  ("RSSF"),  dated  )une  13,  2002 
("RSSF  Letter):  Seth  Weber,  on  behalf  of  Matthew 
Johnson,  Managing  Director.  Lehman  Brothers.  Inc., 
dated  June  14,  2002  ("Lehman  Brothers  Letter"); 
Keith  A.  Gertsen,  Managing  Director.  Head,  Nasdaq 
Trading,  Deutsche  Banc  Alex.  Brown,  Inc.  on  behalf 
of  Deutsche  Bank  Securities,  Inc.,  dated  June  14, 
2002  ("Deutsche  Bank  Letter");  C.  Thomas 
Richardson,  Head,  Nasdaq  Trading,  Salomon  Smith 
Barney,  Inc.  ("SSB"),  dated  June  14,  2002  ("SSB 
Letter");  Michael  T.  Dorsey,  Senior  Vice  President. 
General  Counsel  and  Secretary.  Knight  Trading 
Group.  Inc.  ("Knight"),  dated  June  14-.  2002 
("Knight  Letter");  Michael  A.  Bird.  Chairman,  and 
John  C.  Giesea.  President  and  CEO.  Security  Traders 
Association  ("STA").  dated  June  17.  2002  ( "STA 
Letter");  Bruce  Turner,  QBC  World  Markets,  dated 
June  6,  2002  ("CIBC  Letter"):  Scott  W.  Anderson, 
Associate  Director,  Region  Americas  Legal,  UBS 
Warburg  LLC  ("UBSW"),  dated  June  17,  2002 
("UBSW  Letter"):  Hedi  H.  Reynolds.  Managing 


issues  raised  in  the  comment  letter  on 
July  12,  2002.6  Qn  July  12,  2002,  the 
NASD,  through  Nasdaq,  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  On  August  22,  2002,  the 
NASD,  through  Nasdaq,  filed 
Amendment  No.  3  to  the  proposed  rule 
change."  This  order  approves  the 
proposed  rule  change  and  Amendment 
No.  1,  and  notices  and  grants 
accelerated  approval  to  Amendment 
Nos.  2  and  3. 

n.  Description  of  the  Proposed  Rule 
Change 

Nasdaq  proposes  to  amend  the 
operation  of  SuperMontage  during  pre- 
market  hours.  Specifically,  Nasdaq 
proposes  to:  (1)  Permit  the  entry  of 
market  orders  prior  to  9:30  a.m.  Eastern 
Time,  (2)  amend  the  timeframe  for  the 
Trade-or-Move  Rule  to  conform  to  the 
changes  in  the  opening  process,  and  (3) 
modify  the  opening  process  by 
providing  for  the  automatic  clearing  of 
locked/crossed  quotes  between  9:29:30 
a.m.  and  9:29:59  a.m.  Eastern  Time. 


Director.  Nasdaq  Trading.  Morgan  Keegan  & 
Company.  Inc..  dated  June  14,  2002  ("Morgan 
Keegan  Letter");  C.E.  Wasson.  SVP  Director  Nasdaq 
Trading.  Legg  Mason  Wood  Walker,  Inc.  ("Legg 
Mason"),  dated  June  20,  2002  ("Legg  Mason 
Letter");  Howard  Bernstein.  Vice  President, 
Compliance  Department.  RSSF,  dated  June  17,  2002 
("RSSF  Addendum  Letter");  Elliot  Levine,  Assistant 
General  Counsel,  Executive  Director.  CIBC,  dated 
June  18.  2002  ("CIBC  II  Letter");  and  John  P. 
Hughes.  Senior  Vice  President.  Director  of  Nasdaq 
&  Listed  Trading.  Janney  Montgomery  Scott  LLC, 
dated  June  12.  2002  ("Janney  Montgomery  Scott 
Letter"). 

^See  letter  from  Thomas  P.  Moran.  Associate 
General  Counsel,  Nasdaq,  to  Katherine  A.  England. 
Assistant  Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  July  1,  2002 
("Response  to  Comments"). 

'  See  letter  from  Thomas  P.  Moran.  Associate 
General  Counsel,  Nasdaq,  to  Sapna  C.  Patel. 
Attorney,  Division,  Commission,  dated  July  12. 
2002  ("Amendment  No.  2").  In  Amendment  No.  2. 
Nasdaq  made  a  technical  correction  to  its  proposed 
rule  text  by  replacing  "MPID"  with  "MMID"  in 
proposed  NASD  Rule  4613. 

■  See  letter  from  Jeffrey  S.  Davis.  Office  of  General 
Counsel.  Nasdaq,  to  Sapna  C.  Patel.  Attorney. 
Division.  Commission,  dated  August  22.  2002 
("Amendment  No.  3").  In  Amendment  No.  3, 
Nasdaq  provided  the  following:  (1)  an  updated 
version  of  its  proposed  rule  language  reflecting 
changes  to  its  rules  that  have  occurred  since  the 
initial  filing  of  this  proposal;  (2)  a  representation 
that  it  will  evaluate  whether  the  thirty-second  pre- 
opening  unlocking/uncrossing  process  time  period 
should  be  shortened  in  the  60  days  following  the 
complete  roll-out  of  SuperMontage,  and  will  report 
its  findings  to  the  Commission  within  30  days 
thereafter;  (3)  a  representation  that  it  will  monitor 
market  participants'  inability  to  send  Trade-or- 
Move  Directed  Orders  to  SIZE  during  the  Trade-or- 
Move  process,  and  will  file  a  proposed  rule  change 
with  the  Commission  within  90  days  of  the 
complete  roll-out  of  SuperMontage  to  resolve 
problems  to  Size  accessability;  and  (4)  clarification 
that  all  quotes  residing  in  SupierMontage  at  the  end 
of  the  trading  day  will  be  carried  over  to  the  next 
trading  day,  and  that  the  quoting  market  participant 
could  update  that  quote  prior  to  the  9:20  a.m. 
Trade-or-Move  process. 


A.  Expansion  of  Order  Entry  During  Pre- 
Market  Hours 

Nasdaq  proposes  to  permit  the  entry 
of  market  orders  prior  to  the  9:30  a.m. 
market  open  in  SuperMontage.  Under 
current  SuperMontage  rules,  market 
participants  may  enter  limit  orders  prior 
to  the  market  open  at  9:30  a.m.  Eastern 
Time,  but  not  market  orders."  Under  the 
proposal,  market  participants  would  be 
permitted  to  enter  market  orders  prior  to 
the  market  open.  Market  orders  and 
limit  orders  designated  as  IOC  would 
not  be  eligible  for  execution  prior  to  the 
market  open,  and  instead  would  be  held 
in  a  separate  queue  imtil  9:30  a.m.,  at 
which  time  such  orders,  if  marketable, 
would  be  executed  (in  whole  or  in  part) 
through  the  SuperMontage  Non- 
Directed  Order  Process,  or,  if  non- 
marketable,  cancelled  and  returned  (in 
whole  or  in  part)  to  the  entering  firm.'" 

B.  Modifications  to  "Trade-or-Move" 
Rule  Timeframes 

Nasdaq  proposes  to  amend  its  Trade- 
or-Move  Rule  to  require  market  makers 
and  Electronic  Communication 
Networks  ("ECNs")  (collectively 
"Nasdaq  Quoting  Market  Participants") 
to  send  Trade-or-Move  Directed 
Orders  "  between  9:20  a.m.  and  9:29:29 
a.m.  (as  opposed  to  9:29:59  a.m.).  in 
order  to  permit  the  pre-market 
unlocking/uncrossing  process  to  occur 
from  9:29:30  a.m.  to  9:29:59  a.m.  Thus, 
Nasdaq  Quoting  Market  Participants 
will  continue  to  have  an  obligation  to 
send  Trade-or-Move  Directed  Orders 
from  9:20:00  a.m.  and  9:29:29  a.m.  to  all 
attributable  quotes/orders  that  it  may 
actively  lock  or  cross,  even  if  the 
Nasdaq  Quoting  Market  Participant  is 
sending  its  actively  locking/crossing 
quote  as  a  non-attributable  quote/order 
(i.e.,  SIZE),  However.  Nasdaq  Quoting 
Market  Participants  entering  a  quote/ 
order  that  would  actively  lock  or  cross 
a  quote/order  displayed  in  SIZE  would 
not  be  obligated  to  send  a  Trade-or- 
Move  Directed  Order. '^ 


^Order-entry  firms  may  enter  limit  (priced) 
orders  before  9:30  a.m.  Eastern  Time,  but  these 
orders  must  be  designated  as  Immediate  or  Cancel 
("IOC").  Market  Makers.  ECNs.  and  ITP  Exchanges 
may  enter  limit  orders,  but  are  not  required  to 
designate  them  as  IOC  orders. 

'"Prior  to  9:29:30  a.m.,  the  Directed  Order 
Process  would  be  the  exclusive  execution  prote.ss 
in  SuperMontage.  Between  9:29:30  a.m  and  9:29:.'j« 
a.m.  execution  could  occur  in  the  Non-Direi  ted 
Order  Process  solely  to  eliminate  existing  kK.ked  or 
cross  markets  prior  to  the  9:30  am  Nasdaq  opening. 

' '  Nasdaq  proposes  to  change  the  term  "Tradc-or- 
Move  Message"  to  "Trade-or-Move  Directed  Order." 
See  proposed  NASD  Rule  4613(e)(1)(C). 

'^Presently.  SuperMontage  is  not  programmed 
with  the  functionality  that  would  enable  a  Trade- 
or-Move  Directed  Order  to  access  SIZE  during  the 
Nasdaq  pre-market. 
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C.  SuperMontage  Pre-Open  Clearing  of 
Locking  and  Cmssing  Quotes  and 
Orders 

Nasdaq  also  proposes  to  begin  an 
automated  process  to  clear  locked  and 
crossed  markets  in  SuperMontage 
between  9:29:30  a.m.  and  9:29:59  p.m. 
Eastern  Time.  Under  the  proposal,  the 
system  will  pair  off  the  most 
aggressively  priced  buy  quote/order 
against  the  most  aggressively  priced  sell 
quote/orders.  Once  this  "best-priced 
pair"  is  determined,  the  system  will 
execute  the  two  identified  orders  at  the 
price  of  the  newer  order  until  the  older 
order  is  fully  satisfied.  If  the  displayed 
size  becomes  exhausted  at  that  price 
level,  SuperMontage  will  continue  to 
execute  against  available  reserve  size  at 
that  price  level.  This  process  will  be 
repeated  imtil  an  unlocked  and 
imcrossed  market  results. 

After  the  initial  locks/crosses  are 
cleared,  any  additional  locking  or 
crossing  quotes/ orders  entered  between 
9:29:30  a.m.  and  9:29:59  a.m.  would  be 
cleared  consistent  with  the 
SuperMontage  process  for  clearing  locks 
and  crosses  applicable  during  regular 
market  hoiu-s."  Such  executions  would 
occur  at  the  price  of  the  quote/ order  to 
be  locked/crossed  consistent  with  the 
locking/crossing  process.  All  quotes/ 
orders  residing  in  SuperMontage,  except 
market  orders  and  orders  designated  as 
IOC,'"  including  SIZE,  would 
participate  in  the  pre-market  clearing  of 
locks  and  crosses  subject  to  the 
execution  logic  described  above.  All 
trades  executed  prior  to  the  9:30  a.m. 
market  open,  including  trades  that 
participate  in  the  pre-market  lock/cross 
clearing  process,  would  be  designated  as 
".T"  to  reflect  that  they  were  executed 
outside  of  normal  market  hoxirs. 


"  If  at  any  time  a  market  participant  enters  a 
quote  tiiat  would  lock/cross  the  market  in  the 
SuperMontage,  the  Nasdaq  system  will  send  the 
market  participant  a  warning  message.  If  the  market 
participant  chooses  to  override  the  warning 
message,  the  quote  will  participate  in  the 
unlocking/uncrossing  process  pursuant  to  NA.SD 
Rule  4710(b)(3). 

'*  According  to  Nasdaq,  if  a  market  maker  or  ECN 
receives  an  order  during  the  pre-market  and  its 
customer  does  not  wish  the  order  to  be  executed 
prior  to  9:30  a.m..  the  market  participant  can  enter 
the  order  into  SuperMontage  prior  to  the  open  as 
either  a  market  order  or  a  limit  order  with  an  IOC 
designation.  These  orders  would  not  drive  a  quote, 
would  not  participate  in  the  pre-market  lock/cross 
clearing  process,  and  would  be  held  in  a  separate 
queue  until  9:30  a.m.,  at  which  time  such  orders 
would  become  eligible  for  execution  (or  canceled  if 
not  marketable). 

Alternatively,  if  the  customer  limit  order  would 
otherwise  be  eligible  for  execution  during  the  pre- 
market  unlocking/uncrossing  process,  the  market 
participant  could  hold  the  orders  until  9:30  a.m..  to 
abide  bv  the  customer  instructions  not  to  effectuate 
an  execution  prior  to  the  market  open. 


m.  Summary  of  Comments 

The  Commission  received  thirteen 
comment  letters  from  twelve 
commenters  regarding  the  proposed  rule 
change. '5  Ten  of  the  commenters 
supported  the  proposed  rule  change.'^ 
These  commenters  generally  agreed  that 
the  proposal  would  provide  a  more 
uniform  and  orderly  opening  process  for 
the  market  and  improve  the  accuracy 
and  stability  of  pricing'  in  the  market. 
One  conunenter  believed  that  the 
benefits  promised  through  the  proposed 
technological  changes,  alone,  were 
sufficient  to  warrant  an  expeditious 
implementation  of  SuperMontage  and 
that  they  were  remarkable  and  long 
overdue  developments  for  the  Nasdaq 
market.'^  One  commenter  believed  that 
the  proposal  would  protect  customers 
from  having  their  orders  executed  at 
prices  substantially  away  frt)m  the 
subsequent  imlocked/uncrossed  market 
by  enabling  them  to  see  an  accurate  and 
reasonable  opening  price. '^  Another 
commenter  noted  that  currently  the 
unlocking/uncrossing  process  occurs 
after  the  9:30  a.m.  market  open,  which 
results  in  highs/lows  being  set  at  prices 
unrelated  to  prices  established  during 
the  remainder  of  the  trading  day.i^  This 
commenter  believed  that  the  proposal 
would  address  this  issue  by  beginning 
the  unlocking/uncrossing  process  before 
the  market  open.  Finally,  several 
commenters  supported  the  new 
matching  algorithm.  Specifically,  one 
commenter  believed  that  the  matching 
algorithm  that  executed  paired  orders  at 
the  price  of  the  newer  order  made  sense 
because  it  required  a  firm  that 
aggressively  locks/crosses  the  market 
near  the  open  to  be  good  for  its  quoted 
price  and  size.^o  Another  conunenter 
believed  that  the  pairing  of  quotes/ 
orders  at  the  most  aggressive  price  and 
executing  these  paired  orders  at  the 
price  of  the  newer  quote/ order  was  more 
rational  because  the  execution  would 
occur  at  a  price  which  should  be  more 
indicative  of  where  the  stock  would 
open.  21 

Two  commenters,  while  generally 
supporting  the  intent  of  the  proposal, 
raised  concerns  about  the  proposal.^^ 


'■"'See  supra  note  5. 

"i  S«?e  Lehman  Brothers  Letter,  Deutsche  Bank 
Letter,  SSB  Letter,  STA  Letter.  QBC  Letter,  USBW 
Letter.  Morgan  Keegan  Letter,  Legg  Mason  Letter. 
CISC  II  Letter,  and  Janney  Montgomery  Scott  Letter. 

■"Sep  USBW  Letter. 

>»  Sep  STA  Letter.  See  also  Legg  Mason  Letter. 

'''See  CIBC  Letter.  See  also  Lehman  Brothers 
Letter. 

^°  See  CIBC  Letter. 

■!'  See  Deutsche  Bank  Letter.  See  also  SSB  Letter, 
which  noted  that  the  new  opening  process  would 
reward  the  most  aggressively  priced  order  and  that 
the  price  improvement  would  go  to  the  older  order. 

'^  See  RSSF  Letter  and  Knight  Letter. 


Specifically,  one  commenter  raised 
concerns  about  the  use  and  interaction 
of  SIZE  in  the  pre-market.^a  The 
conunenter  stated  that  because  SIZE  is 
"currently  unable  to  relay  Trade-or- 
Move  Directed  Orders  to  market 
participants  with  pre-opening  non- 
attributable  orders  posted  in  SIZE, 
market  participants  entering  a  quote/ 
order  that  locks  or  crosses  SIZE  will  be 
relieved  of  any  obligation  to  send  a 
Trade-or-Move  Directed  Order  to 
SIZE."^'*  This  commenter  believed  that 
this  component  of  the  proposal  could 
hinder  the  price  discovery  process 
because  market  participants  entering 
non-attributable  quotes/orders  would  be 
limited  in  thefr  capacity  to  participate 
in  the  Trade-or-Move  Directed  Order 
process.  In  addition,  the  commenter 
believed  that  requiring  a  market 
participant  to  send  a  Trade-or-Move 
Directed  Order  to  parties  it  would  lock/ 
cross  by  posting  a  quote/order  in  SIZE 
was  contrary  to  the  stated  purpose  of  the 
SIZE  facility,  which  according  to  the 
conunenter,  was  to  allow  market 
participants  to  anonymously  post 
trading  interest.  Finally,  the  commenter 
opined  that  the  inability  to  access  SIZE 
with  Trade-or-Move  Directed  Orders 
during  the  pre-opening  might  also 
impede  the  price  discovery  process. 
Subsequently,  this  commenter  sent  an 
addendum  to  its  original  letter  to 
express  its  full  support  for  Nasdaq's  goal 
to  eliminate  locked  or  crossed  markets 
at  the  open,  and  indicated  that  it  was 
satisfied  that  Nasdaq  was  seeking  to 
resolve  the  SIZE  accessibility  issue 
within  a  reasonable  time  after  the 
implementation  of  SuperMontage.^^ 
Accordingly,  the  commenter  believed 
that  the  proposal  should  be  approved. 
Another  commenter  raised  concerns 
regarding  the  use  of  SIZE  during  the 
pre-market.26  Specifically,  this 
conunenter  believed  that  because  quotes 
placed  in  SIZE  would  not  interact  with 
other  market  participant's  quotes/order 
in  the  pre-market  imtil  the  imlocking/ 
uncrossing  process  began  at  9:29:30  a.m. 
For  example,  the  commenter  noted  that 
a  market  participant  could  enter  a  large 
size  quote  in  SIZE  at  9:20  a.m.  and 
cancel  the  quote  just  before  9:29:30  a.m., 
which  would  leave  "all  potential  buyers 
and  sellers  with  an  incorrect 
assumption  as  to  the  potential  price  of 
a  stock  at  9:29:30  a.m.  and  the  open." 
The  conunenter  believed  that  the 
proposal  would  permit  market 
participants  to  enter  quotes/orders  in 
SIZE  while  other  market  participants 


"  See  RSSF  Letter. 
2«  See  RSSF  Letter. 

25  See  RSSF  Addendum  Letter. 

26  See  Knight  Letter. 
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would  be  able  to  determine  whether  the 
market  participant  in  SIZE  was  truly 
interested  in  trading  at  that  price.  As  a 
solution,  the  commenter  suggested  that 
Nasdaq  either:  (1)  Limit  the  use  of  SIZE 
until  after  the  open  to  ensure  that  pre- 
open  quotes  are  "live,"  or  (2)  revise  the 
rule  to  allow  market  participants  to 
interact  with  quotes  in  SIZE  diuing  the 
9:20:00  a.m.  to  9:30:00  a.m.  time  ^me. 
This  commenter  also  objected  to  the 
length  of  time  Nasdaq  proposed  for  the 
pre-opening  process.  Specifically,  the 
conunenter  believed  that  30  seconds 
was  too  long  and  believed  that 
technology  was  such  that  ten  or  five 
seconds  was  more  appropriate. 

In  response  to  these  commenters 
concerns,  Nasdaq  submitted  a  letter  to 
the  Commission.^^  In  the  Response  to 
Conunents  regarding  the  pre-market 
accessibility  of  SIZE,  Nasdaq  stated  that 
it  believed  the  "scope  of  harm"  is 
"speculative"  but  that  it  would  monitor 
and  carefully  study  the  Trade-or-Move 
process  in  the  SuperMontage 
envuonment.28  Specifically,  Nasdaq 
noted  that  market  participants  that  wish 
to  enter  a  locking/crossing  quote/order 
in  SIZE  have  an  obligation  to  resolve  the 
lock/cross  by  sending  a  Trade-or-Move 
Directed  Order.  Further,  Nasdaq  noted 
that  the  "only  time  interest  in  SIZE 
would  not  be  immediately  accessible  is 
if  a  party  wanted  to  lock/cross  an 
existing  SIZE  quote  that  was  entered 
prior  to  9:20  a.m.,"  and  that  this  would 
be  resolved  at  9:29:30  a.m.  According  to 
Nasdaq,  the  primary  purpose  of  the 
Trade-or-Move  process  is  to  resolve 
locked  or  crossed  markets  created  prior 
to  the  open  and  Nasdaq  believes  that  the 
propos£d  accomplishes  this  goal. 
However,  Nasdaq  committed  to  study 
the  Trade-or-Move  process  diuing  the 
phase-in  of  SuperMontage  to  determine 
whether  it  needs  to  be  augmented, 
modified  or  eliminated. 

With  regard  to  the  gaming  concerns, 
Nasdaq  stated  that  while  it  was 
unwilling  to  prohibit  the  use  of  SIZE  in 
the  pre-market,  it  w6uld  take  all 
concerns  about  potential  manipiUative 
activity  seriously  and  that  it  would 
carefully  monitor  the  use  of  SIZE  in  the 
pre-market.  In  addition,  Nasdaq  noted 
that  it  had  posted  a  document  on  its 
website  stating  that  it  is  "antithetical  to 
NASD  rules  for  a  market  maker,  ECN, 
and  the  customers  of  market  makers  and 
ECNs  to  enter  orders  into  SIZE  and  then 
cancel  them  prior  to  the  9:29:30  opening 
process,"  and  that  it  will  refer  any  such 


violations  to  NASD  for  "investigation 
and  disciplinary  action."  ^^  Nasdaq  also 
noted  that  its  MarketWatch  staff  would 
monitor  pre-market  locks/crosses, 
including  those  created  by  SIZE. 

Nasdaq  also  represented  that  it  is 
"analyzing  potential  technological 
changes  to  resolve  any  concerns 
regarding  the  accessibility  of  SIZE  in  the 
pre-market."  ^o  For  example,  Nasdaq 
stated  that  in  addition  to  its  initial 
concept  of  passing  Directed  Orders 
through  SIZE  to  the  ultimate  entering 
party,  it  is  also  considering  "moving  the 
pre-market  Trade-or-Move  process  to 
the  non-directed  order  platform  and 
deeming  quotations  placed  in  the 
system  in  the  pre-market  immediately 
executable  to  inhibiting  the  display  of 
SIZE  in  the  pre-market." 

With  regard  to  the  time  period  of  the 
pre-opening  process,  Nasdaq  responded 
that  it  had  "contemplated  that  the 
unlocking  and  uncrossing  process  will 
take  far  less  than  30  seconds  to 
complete."  ^^  Nasdaq  reasoned  that, 
because  the  system  would  continue  td 
process  and  execute  any  incoming 
quotes/orders  that  would  lock  or  cross 
the  market  during  the  remainder  of  the 
30-second  period,  the  system  as 
proposed  would  "provide  powerful 
disincentives  to  inappropriate  quotation 
or  order-entry  activity"  after  the  initial 
pre-market  clearing  of  locks  and  crosses 
but  before  the  official  market  opening 
which  should  in  turn  promote  price 
discovery.  32 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association.^^  The 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  provisions 
of  Section  15A  of  the  Act,^''  in  general 
and  with  Section  15A(b)(6)  of  the  Act,^^ 
in  particiUar,  in  that  the  proposal  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  foster  cooperation 
and  coordination  with  persons  engaged 
in  processing  information  with  respect 
to  and  facilitating  transactions  in 
seciuities,  as  well  as  removing 
impediments  to  and  perfect  the 
mechanism  of  a  fr«e  and  open  market. 


27  See  Response  to  Comments,  supra  note  6. 

2*  See  Response  to  Comments.  Nasdaq  also  stated 
that  it  currently  believes  that  "attempts  to  use  SIZE 
to  create  a  locked/crossed  market  will  be  limited," 
based  on  its  ongoing  SuperMontage  user  acceptance 
testing. 


2«  See  Response  to  Comments. 

'°  See  Response  to  Comments. 

"  See  Response  to  Comments. 

'2  See  Response  to  Comments. 

'^  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation,  l.*) 
U.S.C.  78c(f). 

3<  15  U.S.C.  780-3. 

"15  U.S.C.  78o-3(b)(6). 


and,  in  general,  to  protect  investors  and 
the  public  interest.  The  Commission 
finds  that  Nasdaq's  proposal  is  designed 
to  eliminate  pre-opening  locked  and 
crossed  markets,  which  should  help  to 
provide  more  informative  quotation 
information,  facilitate  price  discovery, 
and  contribute  to  the  maintenance  of  a 
fair  and  orderly  market.  The 
Commission  believes  that  the  proposal 
should  establish  a  more  orderly  market 
opening  and  is  therefore  consistent  with 
the  Act. 

The  Commissj[on  finds  that  Nasdaq's 
proposal  to  per&It  the  entry  of  market 
orders  prior  to  me  9:30  a.m.  market 
opening  is  consistent  with  the  Act.  As 
originally  approved,  market  orders 
could  not  be  entered  prior  to  the  9:30 
a.m.  market  open  in  SuperMontage. 
Under  the  proposal,  market  participants 
could  enter  market  orders,  as  well  as 
limit  orders,  prior  to  the  market  open. 
The  Commission  believes  that  the  entr>' 
of  market  orders  prior  to  the 
SuperMontage  opening  should  assist 
market  makers,  ECN,  and  order  entrv' 
firms,  in  the  management  of  their  quotes 
and  orders.  In  particular,  this  could 
produce  efficiencies  for  market 
participants  as  they  prepare  for  the 
market  open.  The  Commission  notes  the 
proposal  does  not  change  the  time  that 
market  orders  are  eligible  for  execution 
because  like  today,  market  orders  will 
only  be  executed  during  regular  market 
hours  (i.e.,  9:30  a.m.  to  4  p.m.),  thus  the 
only  change  with  regard  to  the  handling 
of  market  orders  would  be  the  time  that 
they  are  eligible  for  entry  into  the 
system.  Further,  because  market  orders 
entered  prior  to  the  open  would  be  held 
in  a  separate  queue,  and  not  eligible  for 
execution  until  the  market  opening, 
market  orders  would  not  be  subject  to 
the  volatility  and  lack  of  liquidity  that 
may  prevail  diuing  pre-market  trading. 
In  addition,  since  market  orders  entered 
before  the  open  would  only  become 
eligible  for  executions  at  the  open  after 
the  pre-market  clearing  of  locks  and 
crosses,  such  orders  should  receive 
executions  that  are  based  on  more 
accurate  and  stable  market  conditions. 

The  Commission  finds  that  Nasdaq's 
proposal  to  amend  the  timeframe  for  the 
Trade-or-Move  Process  is  consistent 
with  the  Act.  Under  the  proposal, 
Nasdaq  Quoting  Market  Participants 
that  are  actively  locking  or  crossing  an 
attributable  quote/order  would  be 
required  to  send  Trade-or-Move 
Directed  Orders  between  9:20  a.m.  and 
9:29:29  a.m.  (as  opposed  to  9:29:59 
a.m.),  in  order  to  permit  the  pre-market 
unlocking/iuicrossing  process  to  occur 
from  9:29:30  a.m,  to  9:29:59  a,m.  This 
aspect  of  the  proposal  does  not  effect 
the  operation  of  Nasdaq's  pre-market 
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Trade-or-Move  process  in  a  substantive 
manner.  Thus,  the  Commission  finds 
that  reducing  the  Trade-or-Move 
timeframe  by  30  seconds  does  not  raise 
any  new  regulatory  issues,  and  that  the 
Nasdaq  Trade-or-Move  rule  is  still 
designed  to  reduce  the  frequency  of  pre- 
opening  locked  and  crossed  markets, 
'  which  should  help  to  provide  more 
informative  quotation  information, 
facilitate  price  discovery,  and  contribute 
to  the  maintenance  of  a  fair  and  orderly 
market. 

Under  the  proposal,  however,  market 
participants  entering  a  quote/order  that 
would  actively  lock  or  cross 
unattributed  quotes/orders  in  SIZE 
would  not  be  obligated  to  send  a  Trade- 
or-Move  Directed  Order.  Nasdaq 
explained  that  there  is  an  exception  to 
the  Trade-or-Move  Directed  Order 
obligation  for  quotes/orders  in  SIZE 
because  there  is  no  means  in  the 
SuperMontage  to  identify  the  market 
participant  (or  participants)  that  have 
their  trading  interest  represented  in 
SIZE  via  a  Trade-or-Move  Directed 
Order.  As  noted  above,  two  commenters 
expressed  a  concern  that  the  quotes/ 
orders  in  SIZE  would  be  excepted  from 
the  Trade-or-Move  Directed  Order 
requirement. 36  In  particular,  the 
commenters  expressed  a  concern  that 
the  potential  for  gaming  the  system  may 
exist  wherein  a  party  could  place  a  large 
share  amount  into  SIZE  and  thereafter 
remove  it  immediately  before  Nasdaq's 
proposed  automated  imlocking/ 
uncrossing  process  commences  at 
9:29:30  Eastern  Time.  In  response, 
Nasdaq  stated  that  it  will  make  clear  to 
Nasdaq  Quoting  Market  Participants 
that  it  would  be  antithetical  to  the 
NASD  R\iles  to  enter  orders  into  SIZE 
and  then  cancel  those  orders 
immediately  prior  to  the  9:29:30  a.m. 
pre-market  opening  process.  Further, 
Nasdaq  committed  to  monitor  pre- 
market  locks/crosses,  including  those 
created  by  SIZE,  and,  where 
appropriate,  to  either  contact  the  parties 
that  are  creating  those  locks/crosses  or 
refer  the  activity  to  the  NASD  for 
investigation  and  disciplinary  action. 
Nasdaq  indicated  that  it  was  seeking  a 
technological  solution  to  the  SIZE 
accessibility  problem,  and  that  such  a 
solution  should  be  ready  for  the 
Coounission's  review  during  the  fall  of 
this  year.  Finally,  Nasdaq  committed  to 
work  with  the  Commission  to  propose 
and  adopt  appropriate  rule-based 
restrictions  on  using  SIZE  in  the  pre- 
market  if  remediation  is  necessary 
during  the  SuperMontage  roll-out  and 
prior  to  the  implementation  of  a  final 
technology  solution.  The  Commission 

™  See  notes  22-26  supra  and  accompanying  text. 


believes  that  Nasdaq  has  adequately 
addressed  the  concerns  of  the 
commenters  and  that  the  appropriate 
regulatory  and  surveillance  mechanisms 
are  in  place  to  protect  the  public  interest 
and  investors.  The  Commission  expects 
Nasdaq  to  surveil  the  pre-market  to 
ensure  that  manipulative  activity  does 
not  occur,  especially  with  the  use  of 
SIZE.  Further,  if  Nasdaq  observes 
abusive  use  of  SIZE,  the  Commission 
expects  that  Nasdaq  would  address  such 
activity  expeditiously. 

The  Commission  finds  that  Nasdaq's 
proposal  to  establish  an  automated 
procedure  for  clearing  locking  and 
crossing  quotes  in  the  system  prior  to 
the  market  open  is  consistent  with  the 
Act.  Under  the  proposal,  any  locked  or 
crossed  markets  in  SuperMontage 
during  the  pre-market  opening  would  be 
cleared  between  9:29:30  a.m.  and 
9:29:59  a.m.  Eastern  Time  by  pairing  off 
the  most  aggressively  priced  buy  quote/ 
order  against  the  most  aggressively 
priced  sell  quote/orders.  Once  the  "best- 
priced  pair"  is  identified  and  executed 
at  the  price  of  the  newer,  better  priced 
quote/order,  the  process  would  be 
repeated  imtil  an  unlocked  and 
imcrossed  market  results.  The 
Commission  finds  that  Nasdaq's 
provision  to  address  locked  and  crossed 
markets  is  consistent  with  the  Act 
because  it  is  designed  to  eliminate 
locked  and  crossed  markets  prior  to  the 
market  opening,  which  should  in  turn 
help  to  facilitate  more  efficient 
openings.  Further,  the  Commission 
believes  that  the  Nasdaq's  proposal  to 
eliminate  locked  and  crossed  markets 
between  9:29:30  a.m.  and  9:29:59  a.m. 
should  help  to  provide  reliable 
quotation  information,  facilitate  price 
discovery,  and  contribute  to  the 
maintenance  of  a  fair  and  orderly 
market.  As  the  Commission  has 
concluded  previously,  continued 
locking  and  crossing  of  the  market  can 
negatively  impact  market  quality.^^  By 
clearing  locked  and  crossed  markets 
prior  to  the  market  opening,  the 
Commission  believes  that  the  proposal 
should  improve  market  quality  and 
enhance  the  production  of  fair  and 
orderly  quotations  at  the  market 
opening. 

One  commenter,  while  generally 
approving  of  the  proposal,  opined  that 
the  30-second  time  frame  to  clear  pre- 
market  locks  and  crosses  was 
unnecessarily  long,  as  locks  and  clears 
would  most  likely  be  resolved  within 
the  first  few  seconds  of  the  automated 


process.38  The  Commission  believes 
that  Nasdaq  has  adequately  addressed 
this  concern.  In  particular,  the 
Commission  agrees  with  Nasdaq  that  the 
proposal  clearly  contemplates  that  the 
initial  clearing  of  locks  and  crosses 
would  be  completed  in  much  shorter 
time  than  30  seconds.  The  Conmiission 
believes  this  is  evidenced  by  the 
continued  processing  of  incoming 
quotes/orders  that  would  lock/cross  the 
market  between  9:29:30  a.m.  and 
9:29:59  a.m.  The  Commission  believes 
that  the  continuous  potential  for 
execution  of  locked/crossed  markets 
during  the  30-second  time  frame  should 
promote  price  discovery  while  reducing 
locked  and  crossed  markets.  In  addition, 
the  Commission  believes  that  the 
proposal  should  deter  inappropriate 
quotation  or  order-entry  activity  during 
this  pre-market  open  timeframe.  The 
Commission  finds  that  these  factors, 
when  considered  in  tandem,  should 
help  to  promote  a  smoother  more 
efficient  market  opening  for  Nasdaq.  ^^ 
Finally,  the  Commission  finds  good 
cause  for  approving  Amendment  Nos.  2 
and  3  to  the  proposed  rule  change  prior 
to  the  thirtieth  day  after  the  date  of 
publication  of  notice  of  filing  thereof  in 
the  Federal  Register.  The  Commission 
finds  that  Amendment  No.  2  provides  a 
technical  correction  to  the  proposed 
rule  language.  In  addition,  the 
Commission  finds  that  Amendment  No. 
3  provides:  (1)  An  updated  version  of  its 
proposed  rule  language  reflecting 
changes  to  Nasdaq's  rules  that  have 
occurred  since  the  initial  filing  of  this 
proposal,  (2)  a  set  time  frame  in  which 
Nasdaq  will  evaluate  whether  the  thirty- 
second  pre-opening  unlocking/  " 
imcrossing  process  time  period  should 
be  shortened  within  60  days  of  the 
complete  roll-out  of  SuperMontage,  and 
a  commitment  to  report  its  findings  to 
the  Commission  within  30  days 
thereafter;  (3)  a  set  time  frame  in  which 
Nasdaq  will  monitor  market 
participants'  inability  to  send  Trade-or- 
Move  Directed  Orders  to  SIZE  during 
the  Trade-or-Move  process,  and  a 
commitment  to  file  a  proposed  rule 
change  with  the  Commission  within  90 
days  of  the  complete  roll-out  of 
SuperMontage,  to  resolve  any  problems 
regarding  the  accessibility  to  SIZE;  and 
(4)  clarification  that  all  quotes  that 
reside  in  SuperMontage  at  the  end  of  the 
trading  day  will  be  carried  over  to  the 
next  trading  day,  and  that  the  quoting 
market  participant  could  update  the 


^~  See  Securities  Exchange  Act  Release  No.  40455 
(September  22, 1998).  63  FR  51978  (September  29, 
1998)  (order  approving  File  No.  SR-NASD-9&-01). 


^"  See  note  26  supra  and  accompanying  text. 

^^The  Commission  notes  that  Nasdaq  has 
committed  to  study  whether  the  pre-opening 
process  can  or  should  be  shortened  and  will  submit 
a  report  of  its  findings.  See  Amendment  No.  3. 
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quote  prior  to  the  9:20  a.m.  Trade-or- 
Move  process.  The  Commission  finds 
that  Amendment  No.  3  does  not  change 
the  proposal.  Amendment  No.  3  merely 
clarifies  the  proposal  and  commits 
Nasdaq  to  addressing  technological 
issues  vrithin  specified  time  frames. 
Consequently,  the  Commission  finds 
good  cause,  consistent  with  section 
6(b)(5)  and  section  19(b)  of  the  Act  to 
approve  Amendment  Nos.  2  and  3  to  the 
proposed  rule  change  on  an  accelerated 
basis. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal,  as 
amended,  is  consistent  with  the 
requirements  of  the  Act  and  rules  and 
regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,4o  that  the 
proposed  rule  change  (SR-NASI>-2002- 
56)  and  Amendment  No.  1  are 
approved,  and  Amendment  Nos.  2  and 
3  are  approved  on  an  accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.** 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-22216  Filed  8-2»-02;  8:45  am] 

BILUNG  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46416;  File  No.  SR-NASD- 
2002-98] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  ttie  National 
Association  of  Securities  Dealers,  inc. 
to  Eliminate  th»  Regulatory  Fee  and 
institute  a  New  Transaction-Based 
Trading  Activity  Fee 

August  23,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  24, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  1, 11, 
and  ni  below,  which  Items  have  been 
prepared  by  the  NASD.  On  August  21, 
2002,  the  NASD  amended  the  proposed 


rule  change.^  The  NASD  designated  one 
portion  of  the  proposed  rule  change  as 
establishing  or  changing  a  due,  fee,  or 
other  charge  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Act,"*  and  Rule 
19b-4(f)(2)  thereunder,^  which  renders 
that  portion  of  the  proposed  rule  change 
effective  upon  filing  with  the 
Commission.  The  NASD  designated  the 
portion  of  the  proposed  rule  change 
regarding  the  corporate  name  change  as 
administrative  pursuant  to  section 
19(b){3)(A)(iii)  of  the  Act.^  and  Rule 
19b-4(f)(3)  thereunder, ''  which  also 
renders  that  portion  of  the  proposed 
rule  change  effective  upon  filing  with 
the  Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Sulistance  of 
the  Proposed  Rule  Change 

The  NASD  proposes  to  amend 
Schedule  A  to  the  NASD  By-Laws  to 
amend  its  member  regulatory  pricing 
structure.  Under  the  current  structure, 
three  types  of  fees  and  assessments  are 
used  to  fund  the  NASD's  member 
regulatory  activities:  Regulatory  Fee," 
Personnel  Assessment,  and  Gross 
Income  Assessment.^  The  proposed 
restructuring  is  comprised  of  four 
amendments:  (1)  Eliminate  the 
Regulatory  Fee;  (2)  institute  a  new 
transaction-based  Trading  Activity  Fee 
similar  to  the  SEC's  Section  31  Fee;  (3) 
increase  the  rates  assessed  to  member 
firms  under  the  Personnel  Assessment; 
and  (4)  implement  a  simplified  three- 
tiered  flat  rate  for  the  Gross  Income 
Assessment  and  eliminate  current 
deductions  and  exclusions.'"  This 
proposed  rule  change  is  a  part  of  a 
package  of  two  separate  yet  related  rule 


<oi5U.S.C.  78s(b)(2). 
■"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  See  August  21,  2002  letter  from  Barbara  Z. 
Sweeney,  Senior  Vice  President  and  Corporate 
Secretary,  NASD,  to  Katherine  A.  England, 
Assistant  Director,  Oi  vision  of  Market  Regulation 
("Division"),  SEC,  and  attachments  ("Amendment 
No.  1").  In  Amendment  No.  1,  the  NASD  provided 
new  proposed  rule  language  that  completely 
replaces  and  supersedes  the  original  proposed  rule 
language,  and  also  made  minor  technical  changes 
to  the  proposed  rule  change.  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Commission  considers  the  period  to  have  begun  on 
August  21,  2002,  the  dale  the  NASD  filed 
Amendment  No.  1 . 

M5  U.S.C.  7es(b)(3)(A)(ii). 

M7CFR240.19b-4(f)(2). 

6 15  U.S.C.  78s(b)(3)(A)(iii). 

M7CFR240.19b-*(f)(3). 

■  The  Regulatory  Fee  is  described  in  Section  8(a) 
of  Schedule  A  to  the  NASD  By-Laws. 

'The  Personnel  Assessment  and  Gross  Income 
Assessment  are  described  in  Section  1  of  Schedule 
A  to  the  NASD  By-Laws. 

'"The  changes  resulting  from  the  proposed 
restructuring  would  be  revenue  neutral. 


filings ' '  being  filed  with  the 
Commission  as  a  result  of  a  review  of 
the  overall  NASD  pricing  structure,' ^ 
and  is  intended  to  address  the  first  two 
amendments  to  the  NASD  pricing 
restructuring  by  eliminating  the 
Regulatory  Fee  and  instituting  a  new 
transaction-based  Trading  Activity  Fee. 

These  fees  assessed  upon  and  paid  by 
member  firms  are  used  by  the  NASD  to 
fund  the  NASD's  member  regulatory 
activities,  including  the  supervision  and 
regulation  of  members  through 
examinations,  processing  of 
membership  applications,  financial 
monitoring,  policy,  rulemaking, 
interpretative,  and  enforcement 
activities.  These  amendments  to  this 
pricing  structure  are  intended  to  serve 
the  following  purposes:  (1)  Simplify  the 
NASD's  fee  structure;  (2)  ensure  fairness 
in  the  NASD's  fee  structure  by  assessing 
higher  fees  to  those  member  firms  that 
require  more  NASD  regulatory  services: 
(3)  assess  a  transaction-based  fee  in  a 
manner  that,  unlike  the  Regulatory  Fee. 
does  not  influence  where  members 
choose  to  execute  trades;  (4)  reduce  the 
cyclical  nature  of  the  current  NASD  fee 
structure;  and  (5)  eliminate  the  NASDs 
reliance  on  funds  generated  from  the 
Regulatory  Fee  on  transactions  executed 
through  Nasdaq. 

The  current  structure  of  assessing 
Regulatory  Fees  for  Nasdaq  transactions 
is  no  longer  appropriate  for  three 
reasons.  First,  Nasdaq  is  separating  from 
the  NASD  and  registering  as  a  national 
securities  exchange.  Second,  the  current 
fee  structure  is  out  of  step  with  recent 
changes  in  the  markets,  such  as  the 
drastic  growth  in  trading  volumes, 
reductions  in  average  trade  size, 
decimalization,  and  trading  no  longer 
remaining  exclusive  to  the  listing 
exchange.  Finally,  the  Regulatory  Fee  is 
only  assessed  against  Nasdaq-listed  and 
other  transactions  that  are  reported 
through  the  Automated  Confirmation 
Transaction  ("ACT")  system,'^  although 
these  fees  are  used  to  support  member 
regulatory  activities  across  all  markets. 
In  addition,  the  NASD  is  proposing 
revisions  to  the  NASD  By-Laws  that  are 
technical  in  nature  to  reflect  the  NASD's 
change  in  corporate  name.  For  example, 
references  to  "the  Association"  have 


' '  See  also  Securities  Exchange  Act  Release  No. 
46417  (August  23,  2002)(SR-NASD-2002-99) 

'^The  NASD,  in  its  pricing  restructuring  rfview. 
proposed  changes  to  the  Regulaton,'  Fee  in  Special 
Notice  To  Members  02-09  and  requested  comments. 
NASD  received  a  number  of  comments.  In  response 
to  those  comments,  the  proposal  set  forth  in  Special 
Notice  to  *   *   *. 

'■'This  package  of  filings  proposes  rule  changes 
to  the  NASD's  Member  Regulation  fees.  It  is  not 
related  to  the  recent  Nasdaq  filing  regarding  Nasdaq 
Regulatory  Fee.  See  SR-NASD-2002-61 
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been  replaced  with  "NASD"  throughout 
the  By-Laws. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  additions  are  in 
italics;  proposed  deletions  are  in 
brackets. 

Schedule  A  to  [the]  NASD  By-Laws 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  [the]  NASD  shall  be  determined  on 
the  following  basis. 

•        •        •        •        * 

Section  [8]  S—MenUfer  Regulation 
[Transaction]  Fees 

■  1(a)  NASD  fee  on  cleared  transactions. 
Each  member  shall  be  assessed  a 
transaction  charge  of  $.0625  per  1,000 
shares,  with  a  minimum  charge  per  side 
of  $.025  and  a  maximimi  charge  per  side 
of  $.46875  for  each  over-the-counter 
transaction  with  another  member  of  the 
Association  reportable  through  ACT  in 
which  the  member  acts  either  as  an 
agent  or  a  principal  for  the  purchase 
and/or  sale  of  equity  seciuities.j 

t(b)  SEC  transaction  fee.  Each  member 
shall  be  assessed  a  SEC  transaction  fee. 
The  amoimt  shall  be  determined  by  the 
SEC  in  accordance  with  Section  31  of 
the  Act.) 

(a)  Recovery  of  cost  of  services.  NASD 
shall,  in  accordance  with  this  section, 
collect  hdember  Regulation  fees  that  are 
designed  to  recover  the  costs  to  NASD 
of  the  supervision  and  regulation  of 
members,  including  performing 
examinations,  processing  of 
membership  applications,  financial 
monitoring  policy,  rulemaking, 
interpretive,  and  enforcement  activities. 
NASD  shall  periodically  review  these 
revenues  in  conjunction  with  these  costs 
to  determine  the  applicable  rate.  NASD 
shall  publish  notices  of  the  fees  and 
adjustments  to  the  assessment  rates 
applicable  under  this  section. 

(b)  Each  member  shall  be  assessed  a 
Trading  Abtivity  Fee  for  the  sale  of 
covered  securities. 

(1)  Covered  Securities.  For  purposes 
of  the  rule,  covered  securities  shall 
mean: 

(i)  All  exchange  registered  securities 
wherever  executed  (other  than  bonds, 
debentures,  and  other  evidence  of 
indebtedness); 

(U)  All  other  equity  securities  traded 
otiierwise  than  on  an  exchange;  and 

(Hi)  All  security  futures  wherever 
executed. 

(2)  Transactions  exempt  from  the  fee. 
The  following  shall  be  exempt  from  the 
Trading  Activity  Fee: 

(i)  Transactions  in  securities  offered 
pursuant  to  an  effective  registration 
statement  under  the  Securities  Act  of 
1933  (except  transactions  in  put  or  call 


options  issued  by  the  Options  Clearing 
Corporation)  or  offered  in  accordance 
with  an  exemption  from  registration 
afforded  by  Section  3(a)  or  3(b)  thereof, 
or  a  rule  thereunder; 

(ii)  Transactions  by  an  issuer  not 
involving  any  public  offering  within  the 
meaning  of  Section  4(2)  of  the  Securities 
Act  of  1933; 

(Hi)  The  purchase  or  sale  of  securities 
pursuant  to  and  in  consummation  of  a 
tender  or  exchange  offer; 

(iv)  The  purchase  or  sale  of  securities 
upon  the  exercise  of  a  warrant  or  right 
(except  a  put  or  call),  or  upon  the 
conversion  of  a  convertible  security;  and 

(v)  Transactions  which  are  executed 
outside  the  United  States  and  are  not 
reported,  or  required  to  be  reported,  to 
a  transaction  reporting  association  as 
defined  in  Rule  llAa3-l  and  any 
approved  plan  filed  thereunder. 

NASD  may  exempt  other  securities 
and  transactions  as  it  deems 
appropriate. 

(3)  Fee  Rates 

(i)  Each  member  shall  pay  to  NASD  a 
fee  per  share  for  each  sale  of  a  covered 
security. 

(ii)  Each  member  shall  pay  to  NASD 
a  fee  per  contract  for  each  sale  of  an 
option. 

(Hi)  Each  member  shall  pay  to  NASD 
a  fee  for  each  round  turn  transaction 
(treated  as  including  one  purchase  and 
one  sale  of  a  contract  of  sale  for  future 
delivery)  of  a  security  future. 

(4)  Reporting  of  Transactions. 
Members  shall  report  to  NASD  the 
aggregate  share,  contract,  and/or  round 
turn  volume  of  sales  of  covered 
securities  in  a  manner  as  prescribed  by 
NASD  from  time  to  time. 

Section  3— SEC  Transaction  Fee 

Each  member  shall  be  assessed  an 
SEC  transaction  fee.  The  amount  shall 
be  determined  by  the  SEC  in  accordance 
with  Section  31  of  the  Act. 

Section  [2]  4— Fees 

(a)  Each  member  shall  be  assessed  a 
fee  of  $75.00  for  the  registration  of  each 
branch  office,  as  defined  in  the  By- 
Laws.  Each  member  shall  be  assessed  an 
annual  fee  for  each  branch  office  in  an 
amoimt  equal  to  the  lesser  of  (1)  $75.00 
per  registered  branch,  or  (2)  the  product 
of  $75.00  and  the  number  of  registered 
representatives  and  registered  principals 
associated  with  the  member  at  the  end 
of  [the  Association]  NASD's  fiscal  year. 

(b)  [The]  NASD  shall  assess  each 
member  a  fee  of: 

(1)  $85.00  for  each  initial  Form  U-4 
filed  by  the  member  with  [the]  NASD 
for  the  registration  of  a  representative  or 
principal,  except  that  the  following 
discoimts  shall  apply  to  the  filing  of 


Forms  U-4  to  transfer  the  registration  of 
representatives  or  principals  in 
connection  with  acquisition  of  all  or  a 
part  of  a  member's  business  by  another 
member: 


Number  of  registered  personnel 
transferred 


1,000—1,999  ... 
2,000—2,999  ... 
3,000—3,999  ... 
4,000—4,999  ... 
5,000  and  over 


Discount 


10% 
20% 
30% 
40% 
50% 


(2)  $40.00  for  each  initial  Form  U-5 
filed  by  the  member  with  [the]  NASD 
for  the  termination  of  a  registered 
representative  or  registered  principal, 
plus  a  late  filing  fee  of  $80.00  if  the 
member  fails  to  file  the  initial  Form  U- 
5  within  30  days  after  the  date  of 
termination; 

(3)  $20.00  for  each  amended  Form  U- 
4  or  Form  U-5  filed  by  the  member  with 
[the]  NASD; 

(4)  No  Change. 

(5)  $10.00  for  each  fingerprint  card 
submitted  by  the  member  to  [the] 
NASD,  plus  any  other  charge  that  may 
be  imposed  by  the  United  States 
Department  of  Justice  for  processing 
such  fingerprint  card;  and 

(6)  No  Change. 

(c)  through  ^)  No  Change. 

(1)(1)  Urdess  a  specific  temporary 
extension  of  time  has  been  granted, 
there  shall  be  imposed  upon  each 
member  required  to  file  reports,  as 
designated  by  this  paragraph,  a  fee  of 
$100  for  each  day  diat  such  report  is  not 
timely  filed.  The  fee  will  be  assessed  for 
a  period  not  to  exceed  10  business  days. 
Requests  for  such  extension  of  time 
must  be  submitted  to  [the  Association] 
NASD  at  least  three  business  days  prior 
to  the  due  date;  and 

(2)  through  (3)  No  Change. 
***** 

Section  [3]5— Elimination  of  Duplicate 
Assessments  and  Fees 

No  Change  to  rule  language. 


Section  [416— Assessments  and  Fees  for 
New  Members,  Resigning  Members  and 
Successor  Organizations 

(a)  The  assessment  of  a  firm,  w:hich  is 
not  a  member  throughout  [the 
Association]  NASHs  full  calendar  year 
from  January  1  to  December  31,  shall  be 
based  upon  the  number  of  quarter  years 
of  membership.  The  proration  for  a  new 
member  shall  include  the  quarter  year 
in  which  the  member  is  admitted  to 
membership.  The  proration  for  a 
member  which  resigns  shall  include  the 
quarter  year  in  which  the  member's 
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letter  of  resignation  is  received  in  [the 
Association]  NASUs  Executive  Office. 

(b)  A  member  [which]  that  is  a 
successor  organization  to  a  previous 
member  or  members  shall  assume  the 
unpaid  balance  of  the  assessments  of  its 
predecessor  or  predecessors  and  its  next 
assessment  shall  be  determined,  if 
applicable,  upon  the  assessment  data  of 
its  predecessors.  Such  successor 
member  shall  not  be  reqiiired  to  re- 
register branch  offices  and  personnel  of 
predecessor  members  or  pay  registration 
fees  therefor.  Whether  a  member  is  the 
successor  organization  to  a  previous 
member  or  members  shall  be 
determined  by  [the  Association]  NASD 
upon  a  consideration  of  the  terms  and 
conditions  of  the  particular  merger, 
consolidation,  reorganization,  or 
succession.  A  member  [which]  that  has 
simply  acquired  the  personnel  and 
offices  of  another  member  under 
circumstances  [which]  that  do  not 
constitute  the  member  a  successor 
organization  shall  not  be  required  to 
assume  the  unpaid  assessments  of  the 
other  member.  Such  non-successor 
member  shall  be  required  to  re-register 
the  branch  offices  and  personnel 
acquired  frttm  the  other  member  and 
pay  applicable  registration  fees. 

Section  [5]  7— Gross  Revenue  for 
Assessment  Purposes 

No  Change  to  rule  language. 

Section  [619— Fees  for  Filing  Documents 
Pursuant  to  the  Corporate  Financing 
Rule 

(a)  There  shall  be  a  fee  imposed  for 
the  filing  of  initial  dociunents  relating  to 
any  offering  filed  with  [the]  NASD 
piusuant  to  the  Corporate  Financing 
Rule  equal  to  $500  plus  .01%  of  the 
proposed  maximum  aggregate  offering 
price  or  other  applicable  value  of  all 
securities  registered  on  an  SEC 
registration  statement  or  included  on 
any  other  type  of  offering  document 
(where  not  filed  with  the  SEC),  but  shall 
not  exceed  $30,500.  The  amount  of 
filing  fee  may  be  rounded  to  the  nearest 
dollar. 

(b)  There  shall  be  an  additional  fee 
imposed  for  the  filing  of  any 
amendment  or  other  change  to  the 
documents  initially  filed  with  [the] 
NASD  pursuant  to  the  Corporate 
Financing  Rule  equal  to  .01%  of  the  net 
increase  in  the  maximum  aggregate 
offering  price  or  other  applicable  value 
of  all  securities  registered  on  an  SEC 
registration  statement,  or  any  related 
Rule  462(b)  registration  statement,  or 
reflected  on  any  Ride  430A  prospectus, 
or  included  on  any  other  type  of  offering 
document.  However,  the  aggregate  of  all 
filing  fees  paid  in  connection  with  an 


SEC  registration  statement  or  other  type 
of  offerii^  document  shall  not  exceed 
$30,500. 

Section  [719 — Service  Charge  for 
Processing  Extension  of  Time  Requests 

(a)  No  Change. 

(b)  The  service  charge  for  processing 
each  initial  extension  of  time  request 
and  for  all  subsequent  extension  of  time 
requests  (1)  Involving  the  same 
transaction  imder  Regulation  T  and/or 
(2)  involving  an  extension  of  time 
previously  granted  pursuant  to  Rule 
15c3-3(n)  shall  be  $2.00;  provided, 
however,  that  the  service  charge  shall  be 
$1.00  for  extension  of  time  requests 
filed  electronically  by  members  using 
[the  Association]  NASns  Automated 
Regulatory  Reporting  System. 
***** 

Section  [9]iO^-Subscription  Charges  for 
Firm  Access  Query  System  (FAQS) 

No  Change  to  rule  language. 

Section  [lOlil— Request  for  Data  and 
Publications 

No  Change  to  rule  language. 
Section  [ll]/2— Reserved 

No  Change  to  rule  language. 

***** 

Section  [121/3 — Application  and 
Annual  Fees  for  Member  Firms  with 
Statutorily  Disqualified  Individuals 

(a)  Any  member  firm  seeking  to 
employ  or  continuing  to  employ  as  an 
associated  person  any  individual  who  is 
subject  to  a  disqualification  from 
association  with  a  member  as  set  forth 
in  Article  HI,  Section  4  of  [the 
Association]  NASD's  By-Laws  shall, 

'  upon  the  filing  of  an  application 
pursuant  to  Article  UI,  Section  3, 
paragraph  (d)  of  [the  Association] 
NASD's  By-Laws,  pay  to  [the 
Association]  NASD  a  fee  of  $1,500.00. 
Any  member  firm  whose  application 
filed  pursuant  to  Article  HI,  Section  3, 
paragraph  (d)  of  [the  Association] 
NASUs  By-Laws  results  in  a  full 
hearing  for  eligibility  in  [the 
Association]  NASD  piu-suant  to  the  Rule 
9640  Series,  shall  pay  to  [the 
Association]  NASD  an  additional  fee  of 
$2,500.00. 

(b)  Any  member  firm  continuing  to 
employ  as  an  associated  person  any 
individual  subject  to  disqualification 
from  association  with  a  member  as  set 
forth  in  Article  III,  Section  4  of  [the 
Association]  NASZJ's"  By-Laws  shall  pay 
annually  to  [the  Association]  NASD  a 
fee  of  $1,500.00  when  such  person  or 
individual  is  classified  as  a  Tier  1 
statutorily  disqualified  individual,  and  a 
fee  of  $1,000.00  when  such  person  or 


individual  is  classified  as  a  Tier  2 
statutorily  disqualified  individual. 

Section  [13]/4 — Review  Charge  for 
Advertisement,  Sales  Literature,  and 
Other  Such  Material  filed  or  Submitted 

There  shall  be  a  review  charge  for 
each  and  every  item  of  advertisement, 
sales  literature,  and  other  such  material, 
whether  in  printed,  video  or  other  form, 
filed  with  or  submitted  to  [the 
Association]  NASD,  except  for  items 
that  are  filed  or  submitted  in  response 
to  a  written  request  from  [the 
Association)  NASD's  Advertising 
Regulation  Department  issued  pursuant 
to  the  spot  check  procedures  set  forth  in 
[the  Association]  NASD's  Rules  as 
follows:  (1)  for  printed  material 
reviewed,  $75.00,  plus  $10.00  for  each 
page  reviewed  in  excess  of  10  pages; 
and  (2)  for  yideo  or  audio  media. 
$75.00,  plus  $10.00  per  minute  for  each 
minute  of  tape  reviewed  in  excess  of  10 
minutes. 

Where  a  member  requests  expedited 
review  of  material  submitted  to  the 
Advertising  Regulation  Department 
there  shall  be  a  review  charge  of  $500.00 
per  item  plus  $25  for  each  page 
reviewed  in  excess  of  10  pages. 
Expedited  review  shall  be  completed 
within  three  business  days,  not 
including  the  date  the  item  is  received 
by  the  Advertising  Regulation 
Department,  unless  a  shorter  or  longer 
period  is  agreed  to  by  the  Advertising 
Regulation  Department.  The  Advertising 
Regulation  Department  may.  in  its  sole 
discretion,  refuse  requests  for  expedited 
review. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Association  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

1 .  Purpose 

The  Regulatory  Fee,  Personnel 
Assessment  and  Gross  Income 
Assessment  are  currentiy  used  to  fund 
NASD's  member  regulatory  activities. 
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including  the  supervision  and 
regulation  of  members  through 
examinations,  processing  of 
membership  applications,  financial 
monitoring,  policy,  ndemaking, 
interpretive,  and  enforcement  activities. 
This  fee  structure  has  become  outdated, 
given  the  separation  of  NASD  from 
Nasdaq,  market  developments,  and 
market  conditions.  The  proposed 
changes  are  revenue  neutral  and  strive 
to  better  align  NASD's  Member 
Regulation  fees  with  its  functions, 
efforts,  and  costs. 

The  amendments  to  this  pricing 
structure  are  intended  to  serve  the 
following  purposes:  (1)  Simplify 
NASD's  fee  structure;  (2)  ensure  fairness 
in  NASD's  fee  structure  by  assessing 
higher  fees  to  those  member  firms  that 
drive  regulatory  costs;  (3)  assess  a 
transaction-based  fee  in  a  manner  that, 
imlike  the  Regulatory  Fee,  does  not 
influence  where  members  choose  to 
execute  trades;  (4)  reduce  the  cyclical 
nature  of  the  cxirrent  NASD  fee 
structure;  and  (5)  eliminate  NASD's 
reliance  on  funds  generated  from  the 
Regulatory  Fee  on  transactions  executed 
through  Nasdaq. 

The  NASD's  membership  population 
varies  greatly  with  regard  to  factors  that 
drive  the  cost  of  required  regulation. 
Historically,  member  regulatory  fees 
were  derived  primarily  from  industry 
revenues  and  Nasdaq  transactions, 
while  the  NASD  derived  minimal  fees 
from  the  registration  of  member  firm 
personnel.  One  key  priority  during  the 
review  process  is  to  link  the  costs  of 
regulating  NASD  member  firms  to  the 
fees  generated  by  the  member  firms.  The 
costs  to  regulate  member  firms  include 
funding  for  examinations,  processing  of 
membership  applications,  financial 
monitoring,  policy,  rulemaking, 
interpretative,  and  enforcement 
activities. '•♦  The  proposed  amendments 
to  the  fee  structure  should  result  in  a 
direct  link  of  the  cost  of  regulating  a 
member  firm  to  the  fees  assessed  to  and 
paid  by  that  member  firm.  Therefore,  as 
before,  the  three  critical  factors  used  to 
measure  regulatory  cost  for  NASD 
member  firms  are  overall  size  of  the 
member  firm,  level  of  trading  activity 
and  number  of  registered 
representatives.  However,  the  weight 
from  each  as  well  as  the  benchmark 
used  to  measure  industry  revenues  and 
transactions  has  been  shifted  under  the 
proposed  amendments  to  better  link  the 
fees  assessed  under  these  factors  with 
NASD's  costs.  This  proposal  will 


'■•The  NASD's  member  regulatory  revenues  have 
funded  its  costs  on  average  within  5%  over  the  past 
five  years.  In  years  where  shortfalls  occurred,  prices 
were  not  increased.  In  years  where  overage 
occurred,  rebates  were  given  to  Members. 


maintain  the  current  amount  of  fees 
received  by  NASD  overall  but  promotes 
a  more  equitable  method  for  assessing 
fees,  thereby  creating  a  level  playing 
field. 

Tmding  Activity  Fee.  The  NASD 
currently  assesses  a  Regulatory  Fee 
upon  its  members,  through 
approximately  250  clearing  and  self- 
clearing  firms,  on  all  transactions 
reported  through  Nasdaq's  ACT  system. 
This  fee  is  only  assessed  against  Nasdaq 
and  other  over-the-counter  transactions, 
although  the  revenues  are  used  to 
support  member  regulatory  activities 
across  all  markets.  The  Regulatory  Fee 
as  assessed  also  has  become  a  factor  in 
determining  upon  which  market 
members  choose  to  execute  trades. 
NASD,  by  its  fee  assessment,  should  not 
promote  or  disadvantage  one  trading 
venue  over  alternative  trading  venues. 
Therefore,  the  proposed  rule  change 
would  eliminate  the  existing  Nasdaq 
market-based  Regulatory  Fee  and  would 
institute  a  transaction-based  Trading 
Activity  Fee  similar  to  the  SEC's  Section 
31  Fee.  The  proposed  fee  would  be 
assessed  on  the  sell-side  of  all  member 
transactions  in  all  covered  securities 
regardless  of  where  the  trade  is 
executed. 

The  NASD  anticipates  that  revenue 
from  the  collection  of  the  Trading 
Activity  fee  will  be  reduced  by 
approximately  50%.  To  offset  the 
reduction  in  die  Trading  Activity  Fee, 
the  NASD  filed  SR-NASD-2002-99, 
which  increases  the  rates  for  the 
Personnel  Assessment.  This  increase 
will  result  in  making  the  Personnel 
Assessment  a  more  appropriate  base  to 
measure  the  cost  of  regulating  member 
firms  and  fund  member  regulatory 
activities. 

Phase-In.  The  NASD's  overall 
proposal  will  be  revenue  neutral  to  the 
NASD.  However,  due  to  the  link  of 
revenues  to  regulatory  services 
provided,  there  will  be  impacts,  both 
negative  and  positive,  on  individual 
member  firms.  To  minimize  the  impact 
on  member  firms,  the  restructuring  of 
fees  will  be  phased  in  over  a  three-year 
period.  Specifically,  for  the  Trading 
Activity  Fee,  since  the  revenue 
generated  from  this  fee  woidd  be 
reduced  by  approximately  50%,  the  fee 
reduction  will  be  phased  in  at  a  rate  of 
33%  in  Year  1.  67%  in  Year  2  and  100% 
in  Year  3. 

2.  Statutory  Basis 

The  NASD  believfes  that  the  proposed 
rule  change  is  consistent  with  the  Act, 
including  section  15A(b)(5)  of  the  Act,^^ 
which  requires,  among  other  things,  that 


the  NASD's  rules  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers  and  other  persons  using  any 
facility  or  system  which  the  NASD 
operates  or  controls.  The  Trading 
Activity  fee  is  objectively  allocated  to 
NASD  members.  Moreover,  the  level  of 
the  fee  is  reasonable  because  it  relates 
to  the  recovery  of  the  costs  of 
supervising  and  regulating  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition  ' 

The  NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any  . 
biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act,  as  amended. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others, 

Written  comments  were  neither 
solicited  nor  received  on  the  current 
proposal. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  portion  of  the  proposed  rule 
change  regarding  fees  has  become 
effective  pursuant  to  section 
19(b){3)(A)(ii)  of  the  Act  ^^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereimder,^^  because  the  proposal 
establishes  or  changes  a  due,  fee,  or 
other  charge.  The  NASD  will  not 
implement  this  rule  change  imtil 
October  1,  2002. 

The  portion  of  the  proposed  rule 
change  regarding  the  corporate  name 
change  to  the  NASD  is  effective 
pursuant  to  section  19(b)(3)(A)(iii)  of  the 
Act,i8  and  Rule  19b-4(f)(3)  thereimder,'^ 
because  it  is  concerned  solely  with  the 
administration  of  the  NASD. 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate    . 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 


'5  15U.S.C.  78o-3(b)(5). 


'6 15  U.S.C.  78s(b)(3)(A)(ii). 
"  17  CFR  240.19b-4(f)(3). 
'« 15  U.S.C.  78sa3)(3)(A)(iii). 
'9  17  CFR  240.19b-4(f)(3). 
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written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington.  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  vrith  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  file  number 
SR-NASD-2002-98  and  should  be 
submitted  by  September  20,  2002. 

For  the  Conunission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-22217  Filed  8-29-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46411;  FHe  No.  SR-NASD- 
2002-9^ 

Self-ReguMory  Organizations; 
National  Association  of  SacurltiM 
Dealers,  Inc.;  Order  Approving 
Proposed  Ruls  Changs  Relating  to  ttie 
Eatabllshmont  of  Day  and  Good-TIII- 
Cancellsd  Ordsr  Designations  for  Non- 
Dirsctsd  Ordsrs  in  ttis  Nasdaq 
SuperMontage 

August  23,  2002. 
I.  Introduction 

On  July  1,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"  or  "Association"),  through  its 
subsidiary,  the  Nasdaq  Stock  Market, 
Inc.  ("Nasdaq"),  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission"),  pursuant  to 
section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act"),i  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  to  establish  "Good-till- 
CanceUed"  ("GTC")  and  "Day" 
designations  for  Non-Directed  Orders 
and  clarify  the  processing  of  such  orders 
when  held  in  Nasdaq's  future  Order 
Display  and  Collector  Facility 


("SuperMontage").  The  proposed  rule 
change  was  published  for  comment  in 
the  Federal  Register  on  July  5,  2002.^ 
The  Commission  did  not  receive  any 
comment  letters  regarding  the  proposal. 
This  order  approves  the  proposed  rule 
change. 

n.  Description  of  the  Proposed  Rule 
Change 

Nasdaq  proposes  to  establish  Day  and 
GTC  order  designations  for  Non- 
Directed  Orders  in  SuperMontage. 
Under  the  proposal,  a  Day  order  would 
be  held  in  SuperMontage  for  potential 
display  and/or  execution  (unless 
cancelled  by  the  entering  party)  until 
the  4:00  p.m.  Eastern  Standard  Time 
("EST")  Nasdaq  market  close.  At  the 
market  close,  the  order,  if  not  fully 
executed,  would  be  removed  from  the 
system  and  returned  to  the  entering 
party.  A  GTC  order  would  be  held  in  the 
SuperMontage  for  potential  display  and/ 
or  execution  (unless  cancelled  by  the 
entering  party)  for  up  to  one  year.  At  the 
market  close  of  the  one-year  anniversary 
date,  the  order,  if  not  fully  executed, 
would  be  removed  from  the  Nasdaq 
system  and  returned  to  the  entering 
party.  If  this  anniversary  date  fell  on  a 
date  when  the  Nasdaq  market  was 
closed,  the  GTC  order  would  be  purged 
after  the  close  of  the  next  business  day. 

Market  makers,  Electronic 
Communication  Networks  ("ECNs"), 
and  Unlisted  Trading  Privileges 
Exchanges  (collectively  "Quoting 
Market  Participants")  could  designate  a 
non-directed  limit  order  as  Day,  GTC,  or 
Immediate  or  Cancel  ("IOC").  If  a 
Quoting  Market  Participant  entered  a 
non-directed  limit  order  without  a 
designation,  such  an  order  would  be 
designated  as  IOC,  the  system's  default 
designation.^ 

Under  the  proposal,  whenever  a  Non- 
Directed  Order  designated  as  Day  or 
GTC  is  entered  into  the  system,  it  would 
receive  a  time  stamp  to  be  used  in 
determining  the  order's  price/time 
priority  consistent  with  the  current 
SuperMontage  rules. ^  Day  and  GTC 


20 17  CFR  200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17  CFR  240.19b-4. 


^  See  Securities  Exchange  Act  Release  No.  46155 
(July  1,2002).  67  FR  44914. 

*  An  ICXi:  order  if  not  immediately  executed  is 
canceled  from  the  system  and  returned  to  the  order 
entry  participant. 

*  As  contemplated,  SuperMontage  will  have  four 
distinct  time  periods  over  the  course  of  the  trading 
day:  (1)  The  Pre-Market  Session  (7:30  a.m.  to 
9:29:29  a.m.  EST),  (2)  the  Pre-Open  Unlocking/ 
Uncrossing  Process  (9:29:30  a.m.  to  9:29:59  a.m. 
EST),  (3)  Normal  Market  Hours  (9:30  a.m.  to  4:00 
p.m.  EST),  and  (4)  the  After-Hours  Session  (4:00 
p.m.  to  6:30  p.m.  EST).  See  Securities  Exchange  Act 
Release  No.  46410.  (August  23,  2002)  (approving 
amendments  to  SuperMontage  Pre-Market  Session 
including  the  Pre-Open  Unlocking/Uncrossing 
Process)  and  File  No.  NASD-2002-114  (extending 
the  Nasdaq  After-Hours  Pilot  to  SuperMontage). 


orders  would  be  executed  pursuant  to 
the  execution  algorithm  selected  (price/ 
time  (default],  price/time  taking  into 
account  access  fees,  and  price/size/time) 
by  the  entering  market  participant.  ^ 
Day  orders  could  be  entered  into 
SuperMontage  during  the  Pre-Market 
Session  through  Normal  Market  Hours. 
GTC  orders  could  be  entered  into 
SuperMontage  during  the  Pre-Market 
Session  through  the  After  Hours 
Session.  Day  and  GTC  orders  would  be 
eligible  for  execution  during  the  Nasdaq 
Unlocking/Uncrossing  Session 
(beginning  at  9:29:30  a.m.  EST) 
throughout  the  Normal  Market  Hoiu^ 
(ending  at  4:00  p.m.  EST).  At  the  close 
of  Normal  Market  Hours,  imexecuted 
Day  orders  would  expire  and  be 
retmned  to  the  entering  participant. 
GTC  orders  that  are  not  executed  or 
cancelled  would  continue  residing  in 
the  system  at  the  close  of  Normal 
Market  Hours,  however,  such  orders 
would  not  be  eligible  for  execution 
through  the  Non-Directed  Order  process 
during  the  Nasdaq  After-Hours  Session. 
Thus,  after  the  4:00  p.m.  EST  market 
close,  GTC  orders  residing  in  the  system 
would  not  be  eligible  for  execution 
through  the  Non-Directed  Order  process 
until  the  following  business  day  at 
9:29:30  a.m.  EST. 

To  clarify  that  the  SuperMontage  will 
accept,  retain,  display,  and  execute 
orders  at  multiple  price  levels,  Nasdaq 
also  proposed  to  remove  the  term 
"marketable"  from  the  text  of  Rule 
4706(a)(1)(B). 

m.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder  applicable  to  a  national 
securities  association.''  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  Section 
15A.8  Specifically,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  section  15A(b){6)  of  the 
Act  because  it  is  designed  to  prevent 
fraudulent  and  manipulative  acts  and 
practices,  to  promote  just  and  equitable 
principals  of  trade,  to  foster  cooperation 


»If  a  Non-Directed  Order  is  entered  by  a  Market 
Maker  or  ECN,  SuperMontage  will,  before  sending 
it  to  a  Quoting  Market  Participant,  first  attempt  to 
match  the  order  off  against  the  entering  part\  '.s  own 
quote/order,  if  that  quote/order  is  at  the  best  price 
in  Nasdaq.  See  Rule  4710(b)(l)(B)(iv)(a).  Parties 
entering  Non-Directed  Orders  also  haVe  an  option 
to  preference  such  orders  to  a  particular  market 
participant.  See  Rule  4710(b)(l)(B)(iv)(b). 

'  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

« 15  U.S.C.  780-3. 
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and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling 
processing  information  with  respect  to, 
and  fedlitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,^  general,  to  protect 
investors  and  the  public  interest^ 

The  Commission  finds  that  Nasdaq's 
proposal  to  allow  Quoting  Market 
Puticipants  to  enter  GTC  and  Day 
orders,  in  addition  to  IOC  orders,  is 
consistent  with  the  Act.  In  particxdar, 
the  addition  of  GTC  and  Day  orders  will 
provide  SuperMontage  participants  with 
man  (^tions  heyoad  IOC  ordm  for 
altering  orders  into  the  system.  The 
Commission  beheves  that  the  flexilHlity 
added  by  the  prt^K>sal  will  give  Quoting 
Market  Partidpants  more  options  in  the 
desigiiatt(»  of  order  types,  which  in 
turn  should  allow  the  trading  interest 
and  strategies  of  customers  to  be  better 
reflected  in  SuperMoutage.  The 
Commission  also  notes  that  other 
market  centers,  including  the  New  York 
Stock  Exchange  ("NYSE")  and  the 
Pacific  Stock  Exchange  Equities 
("PCXE")  allow  the  use  order  of  Day  or 
GTC  order  types.*"  - 

rv.  Conclusion  '  * 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,"  that  the 
proposed  rule  change  (SR-NASD-2002- 
92)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '2 

Maii;aret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-22218  Filed  »-29-02;  8:45  am] 
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SOCIAL  SECURITY  ADMINISTRATION 

Um  Of  Digital  or  Other  Electronic 
Signature  Technologies 

AGENCY:  Social  Sectmty  Administration 

(SSA). 

ACTION:  Notice;  comments  requested. 

summary:  The  Social  Security 
Administration  (SSA)  is  reviewing  its 
procedures' for  the  consideration  and  the 
approval  of  electronic  signature 


'15U.S.C.  78o-3(bM6). 

>»  See  NYSE  Rule  13  and  PCXE  Rule  7.31(c) 

"  15  U.S.C.  78s(b)(2). 

"  17  CFR  200.3O-3(a)(12). 


technologies  in  lieu  of  traditional  hard 
copy  ("wet")  signatures.  This  notice 
explains  SSA's  authority  to  accept  the 
use  of  electronic  signature  technologies 
when  the  Agency  makes  available 
options  for  electronically  transacting 
program  business  with  SSA  or  with 
State  agencies  acting  on  the  Agency's 
behalf.  We  are  also  asking  for  public 
comments  on  the  portion  of  this  notice 
that  deals  with  SSA's  electronic 
signature  policy. 

In  addition,  we  are  giving  notice 
about  a  pilot  program  to  evaluate  the 
use  of  digital  signature  technology.  SSA 
is  curraitly  cooperating  with  a  State  of 
California  pilot  intended  to  explore  the 
feasibility  of  using  digital  signature 
technology  in  an  aspect  of  die  Social 
Security  Disability  Insurance  and  the 
Supplemental  Security  Income 
programs. 

The  pilot  involves  the  electeonic 
transmission  of  medical  records  that 
require  a  signatiue  [i.e.,  reports  of 
consultative  examinations)  by  a  large 
medical  provider  to  the  SSA  and  to  the 
California  State  Disability 
Determination  Services  pDS).  In  the 
pilot,  SSA  and  the  California  DDS  are 
accepting  electronic  medical  reports  for 
a  90-day  period  and  are  using  only  these 
electronic  documents  to  process  claims 
for  social  security  benefits.  During  this 
period,  SSA  and  the  California  State 
DDS  are  to  evaluate,  in  accordance  with 
existing  regulations,  the  information 
contained  in  the  electronic  medical 
evidence  submitted  during  the  pilot. 

DATES:  Submit  your  comments  on  SSA's 
electronic  signature  policy  on  or  before 
September  30,  2002. 

ADDRESSES:  You  may  give  us  your 
comments  by  using  our  Internet  site 
facility  (i.e..  Social  Security  Online)  at 
http://www.ssa.gov/regalations,  e-mail 
to  regulations@ssa.gov;  or  telefax  to 
(410)  966-2830;  or  by  letter  to  the 
Commissioner  of  Social  Security,  PO 
Box  17703,  Baltimore,  Maryland  21235- 
7703. 

You  may  also  deliver  them  to  the 
Office  of  Process  and  Innovation 
Management,  Social  Security 
Administration,  2109  West  Low  Rise 
Building,  6401  Security  Boulevard, 
Baltimore,  Maryland  21235-6401, 
between  8  a.m.  and  4:30  p.m.  on  regular 
business  days.  Comments  are  posted  on 
our  Internet  site,  or  you  may  inspect 
them  physically  on  regular  business 
days  by  making  arrangements  with  the 
contact  person  shown  in  this  notice. 

FOR  FURTHER  INFORMATKW:  Fred  Graf, 
Office  of  Program  Benefits,  Social 
Security  Administration,  744  Altmeyer 
Building,  6401  Security  Blvd.,  Baltimore 


MD  21235-6401;  telephone  (410)  965- 
7917;  telefax  410  965-8582. 
SUPPLEMENTARY  MFORMATION: 

SSA  Electronic  Signature  PoUcy 

Pursuant  to  the  Government 
Paperwork  Elimination  Act  (GPEA), 
SSA  is  reviewing  electronic  signature 
technologies  for  possible  use  in 
proposed  SSA  electronic  business 
processes.  Approved  electronic 
signature  technologies  will  be  used  to 
authenticate  the  identity  of  individuals 
for  specific  electronic  transactions. 
Furthw.  a^fMOved  electronic  signatiue 
technologies  will  be  deemed  by  the 
Agency  to  convey  the  same  audiority  to 
an  individual  as  thsrt  associated  with  the 
traditicHial  papm-based  at  "wet" 
signature. 

GPEA  states  that  electronic  records 
and  their  related  electronic  signatures 
are  not  to  be  denied  legal  effect, 
validity,  or  enforceability  merely 
because  they  are  in  electronic  form. 
GPEA  and  implementation  guidelines 
issued  by  the  Office  of  Managemwat  and 
Budget  (OMB)  encourage  Federal 
agencies  to  accept  a  variety  of  electronic 
signature  technologies. 

SSA's  policy,  contained  in  Social 
Security  Ruling  (SSR)  96-lOp,  further 
provides  that  information  or  documents, 
for  which  a  signature  is  required,  can  be 
signed  using  digital  or  other  electronic 
technologies  approved  by  us,  provided 
that  the  digital  or  other  electronic 
signature  reasonably  ensures  that  the 
signer  can  be  identified  and  that  the 
signer  cannot  later  repudiate  the 
submission  of  the  information.  SSR  96- 
lOp  expands  the  meaning  of  the  term 
"signature"  for  SSA's  activities  to 
include  electronic  and  digital  methods 
that  serve  the  purpose  of  originator 
identification,  authentication,  and  non- 
repudiation.  Thus,  SSR  96-lOp  provides 
that  information  for  which  a  signature  is 
required  may  be  signed  using  digital  or 
other  electronic  technologies  approved 
by  us. 

The  Social  Security  Act  does  not 
mandate  a  signature  on  SSA  dociunents 
or  forms.  However,  SSA's  regulations 
prescribe  a  signatiu«  for  some  SSA 
business  applications  and  information. 
Where  our  regulations  are  silent 
regarding  a  signature,  our  procedures 
may  stiU  require,  as  a  matter  of  policy, 
individuals  to  include  a  signature  on 
information  or  documents  submitted  to 
us. 

When  we  convert  to  or  adopt  new 
electronic  procedures  to  perform 
specific  business  processes  that  require 
a  signature,  we  will  conduct  a  risk 
analysis  as  OMB  guidelines  and  as 
applicable  social  security  ruling(s) 
prescribe.  Based  on  the  statutory/ 
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regulatory  requirement  and/or  the     , 
residts  of  a  risk  analysis,  we  wall  select 
and  approve  digital  or  other  electronic 
signature  technology  and  any  other 
procedures  that,  in  our  judgment,  are 
appropriate  to  electronically  perform 
the  business  process. 

Our  risk  analysis  will  depend  largely 
upon  the  specific  business  process 
which  we  contemplate  providing 
electronically  or  over  the  Intranet. 
Generally,  we  anticipate  that  the 
analysis  will  examine  how  the 
conversion  of  a  business  process 
electronically  or  ovot  the  Internet  vrill 
afiect  service  to  the  public. 
Additionally,  we  will  examine  how  to 
appropriately  manage  potential  legal 
risks  associated  with  an  electronic 
business  process,  (including  fraud 
detection,  prevention,  and  prosecution 
concerns).  In  the  planning  and  selection 
of  appropriate  procedures  and 
electronic  signature  technologies,  we 
will  consider  factors  associated  with 
traditional  paper-based  processes,  such 
as  originator  authentication,  message 
integrity,  non-repudiation,  and 
confidentiality. 

Our  approval  process  for  electronic 
signature  technologies  is  detailed  in 
processing  instructions.  SSA  senior 
management  will  approve  the  use  of 
electronic  signatiue  technologies  and 
related  proceidures  with  input  from  SSA 
components  involved  in  the  specific 
business  application  that  we  are 
electronically  providing. 

When  SSA  senior  management  has 
approved  an  electronic  service  delivery 
process  or  adopted  an  electronic  process 
using  an  electronic  signature 
technology,  the  information  received  or 
distributed  through  the  approved 
process  will  be  treated  as  the  functional 
equivalent  of  information  received  or 
distributed  using  traditional  paper- 
based  methods. 

As  indicated  above,  we  are  asking  for 
your  comments  on  our  electronic 
signatiue  policy. 

Use  of  Medical  Evidence  and  the 
Electronic  Signature  Pilot 

SSA  and  the  State  DDS  have  the 
authority  to  accept  medical  evidence  in 
order  to  determine  if  an  applicant  for 
social  security  benefits  is  disabled  and 
entitled  to  benefits.  The  Social  Security 
Act  vests  the  authority  to  make  the 
initial  medical  determinations  in  a  State 
DDS  where  the  applicant  resides.  42 
U.S.C.  405(a),  421,  423(d).  The  State 
DDS  evaluates  the  medical  evidence  in 
accordance  with  SSA's  regulations  and 
such  other  internal  procedures  as  SSA 
shall  prescribe. 

SSA's  procedures  permit  a  State  DDS 
to  accept  medical  evidence,  provided 


that  the  claims  file  contains  an 
acceptable  attestation  regarding  the 
source  and  the  validity  of  the  submitted 
medical  record.  Currently,  SSA's 
procediues  permit  a  variety  of 
attestations  and  do  not  require  a 
medical  provider's  signature  as 
attestation  for  most  medical  evidence. 
SSA's  regulations  do  prescribe  a 
signature  for  the  receipt  of  a  certain  type 
of  medical  evidence,  called  a 
consultative  examination  report.  At  the 
request  of  the  State  DDS,  a  medical 
provider  that  is  usually  imder  contract 
prepares  the  consultative  examination 
report. 

SSA's  regulations  require  that  a 
consultant  examiner  personally  review 
and  sign  the  consultative  examination 
report  submitted  to  the  SSA  or  State 
DDS.  In  the  pilot,  SSA  and  the 
California  DDS  plan  to  test  for  90  days 
the  use  exclusively  of  electronic 
consultative  examination  reports  that 
are  authenticated  by  digital  signature 
technology.  The  pilot  will  affect  only  a 
small  number  of  disability  cases  in  part 
of  the  State  of  California. 

SSA  construes  its  regulations,  policy, 
and  the  authorization  given  imder 
GPEA,  to  permit  SSA  and  a  State  DDS 
to  accept  an  electronic  medical  report 
transmitted  by  a  consultative  examiner 
using  a  digital  signature  technology  in 
lieu  of  a  hard  copy  report  authenticated 
by  the  wet  signature  of  the  consultative 
examiner. 

Authority:  42  U.S.C.  405(a),  421,  423(d);  Pub. 
L.  105-277.  Div.  C,  Title  XVn.  1701  to  1710, 
Oct.  21, 1998.  Social  Security  Ruling  96-lOp; 
20  CFR  404.1519n(e);  416.919n(e). 

Dated:  August  23,  2002. 
Martin  H.  Gerry, 

Deputy  Commissioner  for  Disability  and 
Income  Security  Programs. 
(FR  Doc.  02-22286  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

[Public  Notice  41 14] 

Culturafly  Significant  Obiecta  Importad 
for  Exhibition;  Determinationa:  "Old 
Mastara,  Impraaaionlata,  and  Modama: 
French  Maslarworka  from  the  State 
Puahkln  Muaaum,  Moacow" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

summary:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 


Restructiuing  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19. 1999. 
as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition 
"Old  Masters,  Impressionists,  and 
Modems:  French  Masterworks  from  the 
State  Pushkin  Museum,  Moscow," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  cultiual  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  The  Museum  of  Fine 
Arts,  Houston,  TX  from  on  or  about 
December  15,  2002  to  on  or  about  March 
9.  2003,  the  High  Museum  of  Art, 
Atlanta,  GA  from  on  or  about  April  5, 
2003  to  on  or  about  June  29,  2003,  and 
the  Los  Angeles  Coimty  Museum  of  Art, 
Los  Angeles,  CA  from  on  or  about  July 
27,  2003  to  on  or  about  October  12, 
2003,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  August  22,  2002. 
Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs.  Department  of  State. 
(FR  Doc.  02-22223  Filed  8-29-02;  8:45  am] 

BUJNQ  CODE  4710-0»-r 


DEPARTMENT  OF  STATE 

[Public  Notice  4113] 

Culturally  Significant  Objacta  Imported 
for  Exhibition;  Determinationa:  "ParIa 
In  ttie  Age  of  Impreaaioniam: 
Maatarworltt  From  the  Muaaa  d'Oraay" 

agency:  Department  of  State. 
action:  Notice. 


SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructiuing  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  ef 
seq.).  Delegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19,  1999. 
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as  amended,  I  hereby  determine  that  the 
object  to  be  included  in  the  exhibition" 
Paris  in  the  Age  of  Impressionism: 
Masterworks  from  the  Musee  d'Orsay," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  is 
of  ciiltural  significance.  The  objects  are 
imported  pursuant  to  a  loan  agreement 
with  the  foreign  owner.  I  also  determine 
that  the  exhibition  or  display  of  the 
exhibit  objects  at  the  High  Museiun  of 
Art,  Atlanta,  GA  from  on  or  about 
November  23,  2002  to  on  or  about 
March  16.  2003,  the  Museum  of  Fine 
Arts,  Houston,  TX  from  on  or  about 
April  6,  2003  to  on  or  about  Jime  29, 
2003,  and  at  possible  additional  venues 
yet  to  be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  ia  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney-Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  August  22.  2002. 
Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
[FR  Doc.  02-22222  Filed  8-29-02;  8:45  ami 

I  COOe  471IHlt-P 


DEPARTMENT  OF  STATE 

[PubHe  Notice  41 12] 

Culturally  Significant  OI)jects  Imported 
for  Exhtt>ltlon  Dctannlnatlons: 
"TTwodora  Ctuwaerlau  (1819-1856): 
Th«  Unknowm  Romantic"  and  "Manet/ 
Valazquaz:  Tlw  Franch  Taale  for 
Spanlah  Painting" 

agency:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Ptusuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19, 1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27, 1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.),  E)elegation  of  Authority  No.  234  of 
October  1, 1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibitions 
"Theodore  Chasseriau  (1819-1856):  The 
Unknown  Romantic"  and  "Manet/ 
Velazquez:  The  French  Taste  for 
Spanish  Painting"  imported  from 
abroad  for  temporary  exhibition  within 


the  United  States,  are  of  cultiual 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  in  "Thodore  Chasseriau  (1819- 
1856):  The  Unknown  Romantic"  at  The 
Metropolitan  Museiun,  New  York,  NY 
from  on  or  about  October  21,  2002  to  on 
or  about  January  5,  2003,  and  "Manet/ 
Velazquez:  The  French  Taste  for 
Spanish  Painting,"  at  The  Metropolitan 
Museiun,  New  York,  NY  bom  on  or 
about  February  24,  2003  to  on  or  about 
Jime  8,  20Q3,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Carol  B. 
Epstein,  Attorney- Adviser,  Office  of  the 
Legal  Adviser,  U.S.  Department  of  State, 
(telephone:  202/619-6981).  The  address 
is  U.S.  Department  of  State,  SA-44,  301 
4th  Street,  SW.,  Room  700,  Washington, 
DC  20547-0001. 

Dated:  August  22,  2002. 
Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs,  Department  of  State. 
(FR  Doc.  02-22221  Filed  8-29-02;  8:45  am) 

BNJJNG  COOE47KMM-P 


DEPARTMENT  OF  STATE 

[PuMic  Notice  #4085] 

Notice  of  Maatlnga;  Unltad  Stataa 
International  Telecommunication 
Advisory  Committee  Praparatlona  for 
Various  Telecommunication 
Standardization  Meetings 

The  Department  of  State  announces 
meetings  of  the  U.S.  International 
Telecommunication  Advisory 
Committee  (IT AC).  The  purpose  of  the 
Committee  is  to  advise  the  Department 
on  policy,  technical  and  operational 
issues  with  respect  to  international 
telecommunications  standardization 
bodies  such  as  the  International 
Telecommunication  Union. 

The  IT  AC  will  meet  electronically  to 
prepare  for  the  ITU-T^pecial  Study 
Group  September  1&-20.  Documents 
must  be  posted  to  "sgb- 
ss^almsntsa.lmlist.state.gov"  by 
September  16;  comments  on  the 
documents  posted  to  the  same  address 
by  September  18,  responses  posted  by 
September  20,  and  final  action  will  be 
posted  by  the  Department  of  State  on 
September  23.  If  necessary,  this  meeting 
may  be  continued  through  a  later  date. 
People  not  already  members  of  the  "sgb- 
ssg"  reflector  may  join  by  contacting 


mii\prdje@state.govby  e-mail.  "Hie  ITAC 
will  also  conduct  a  conference  call  on 
September  17  to  discuss  approaches  to 
anticipated  agenda  items. 

The  ITAC  will  meet  to  prepare  for 
ITU-T  Study  Group  16  on  September  18 
frt>m  9:30  until  noon  at  the  Department 
of  State  in  a  room  to  be  annoimced. 

The  ITAC  will  meet  to  prepare  for 
ITU-T  Study  Groups  11  and  13  on 
October  10  at  9:30  a.m.  at  the  U.S. 
Department  of  Commerce,  325 
Broadway,  Room  1107  Boulder,  CO 
80305. 

The  ITAC  will  meet  electronically  to 
prepare  for  SG17  from  October  28- 
November  6.  Doctunents  must  be  posted 
to  "sgd9almsntsa.lndist.state.gov"  by 
October  28;  comments  on  the 
documents  posted  to  the  same  address 
by  October  31,  responses  posted  by 
October  4,  and  final  action  will  be 
posted  by  the  Department  of  State  on 
October  6.  People  not  already  members 
of  the  "sgd"  reflector  may  join  by 
contacting  nunardje@state.gov  by  e- 
mail. 

The  ITAC  will  meet  from  9:30  to  noon 
on  November  6  at  a  location  to  be 
determined  in  Washington,  DC  to 
prepare  for  ITU-T  SG2. 

The  ITAC  will  meet  electronically 
from  November  11  to  15,  2002  to 
recommend  approval  of  normal  (white) 
contributions  to  the  ITU-T  SG 15 
Meeting  of  January  20-31,  2003.  This 
meeting  will  be  announced  on  the 
reflector  at 
<sgb@alinsntsa.lmUst.state.gov>. 

The  ITAC  will  meet  fivm  9:30  to  noon 
on  November  20  at  a  room  at  the  Federal 
Communications  Commission, 
Washington,  DC  to  prepare  for  ITU-T 
SG3. 

The  ITAC  will  meet  on  December  17, 
2002  to  prepare  for  the  ITU-T  SG  15 
meeting  at  a  location  in  Northern 
Virginia  to  be  annoiuiced. 

Members  of  the  public  will  be 
admitted  to  the  extent  that  seating  is 
available,  and  may  join  in  the 
discussions,  subject  to  the  instructions 
of  the  Chair.  Entrance  to  the  Department 
of  State  is  controlled;  people  intending 
to  attend  a  meeting  at  the  Department  of 
State  should  send  their  clearance  data 
by  fax  to  (202)  647-7407  or  e-mail  to 
worsleydm@state.gov  not  later  than  24 
hours  before  the  meeting.  Please  include 
the  name  of  the  meeting,  your  name, 
social  security  number,  date  of  birth  and 
organizational  affiliation.  One  of  the 
following  valid  photo  identifications 
will  be  required  for  admittance:  U.S. 
driver's  license  with  your  picture  on  it, 
U.S.  passport,  or  U.S.  Government 
identification.  Directions  to  the  meeting 
location  may  be  obtained  by  calling  the 
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ITAC  Secretariat  at  202  647-^2592  or  e- 
mail  to  worsleydm@state.gov. 

Dated:  August  22,  2002. 
Douglas  R.  Spalt, 

Alternate  Director,  Radiocommunication 
Standardization,  U.S.  Department  of  State. 
[FR  Doc.  02-22220  Filed  8-29-02;  8:45  am) 
BILUNG  CODE  4nO-4»-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2002-13233] 

Towing  Safety  Advisory  Commlttse 

agency:  Coast  Guard,  DOT. 
action:  Notice  of  meetings. 

summary:  The  Towing  Safety  Advisory 
Committee  (TSAC)  and  its  working 
groups  will  meet  as  required  to  discuss 
various  issues  relating  to  shallow-draft 
inland  and  coastal  waterway  navigation 
and  towing  safety.  All  meetings  will  be 
open  to  the  public. 
dates:  TSAC  will  meet  on  Friday, 
September  13,  2002,  from  8  a.m.  to  3 
p.m.  The  working  groups  will  meet  on 
Thvusday,  September  12,  2002,  bom  9 
to  3:30  p.m.  These  meetings  may  close 
early  if  all  business  is  finished.  Written 
material  and  requests  to  make  oral 
presentations  should  reach  the  Coast 
Guard  on  or  before  September  5,  2002. 
Requests  to  have  a  copy  of  yoiu  material 
distributed  to  each  member  of  the 
Committee  or  working  groups  should 
reach  the  Coast  Guard  on  or  before 
September  5,  2002. 

ADDRESSES:  On  Friday,  TSAC  will  meet 
in  room  2415,  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC.  On  Thursday,  the 
working  groups  wiU  first  meet  briefly  in 
the  cafeteria  at  the  same  address  and 
then  move  to  separate  spaces  designated 
at  that  time.  Send  written  material  and 
requests  to  make  oral  presentations  to 
Mr.  Gerald  P.  Miante,  Commandant  (G- 
MSO-1),  U.S.  Coast  Guard 
Headquarters,  2100  Second  Street  SW., 
Washington,  DC  20593-0001.  This 
notice  and  the  draft  task  statement  are 
available  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Gerald  P.  Miante,  Assistant  Executive 
Director,  or  LCDR  Lance  Lindsay, 
telephone  202-267-0214,  fax  202-267- 
4570,  or  e-mail  at: 
gmiante@comdt.  uscg.mil. 

SUPPLEMENTARY  INFORMATION:  Notice  of 
these  meetings  is  given  under  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  2. 


Agenda  of  Cominittee  Meeting 

The  agenda  tentatively  includes  the 
following: 

(1)  Status  Report  of  the  Crew 
Alertness  Working  Group; 

(2)  Status  Report  of  the  Towing  Vessel 
Regulatory  Review  Working  Group; 

(3)  Status  Report  Licensing 
Implementation  Working  Group; 

(4)  Status  Report  of  the  Maritime 
Security  Working  Group; 

(5)  Presentation  on  the  Inland  River 
Security  Partnership; 

(6)  Presentation  on  Towboat 
Compliance  and  Prevention  of  SOLAS 
Detentions; 

(7)  Presentation  on  the  Port  Security 
Assessment  Program;  and 

(8)  Consideration  of  draft  Task 
Statement  02-02  "Adequacy  of 
Navigation  Lights  for  Inland  River  Barge 
Tows." 

Procedural 

All  meetings  are  open  to  the  public. 
Please  note  that  the  meetings  may  close 
early  if  all  business  is  finished. 
Members  of  the  public  may  make  oral 
presentations  during  the  meetings.  If 
you  would  like  to  make  an  oral 
presentation  at  a  meeting,  please  notify 
the  Assistant  Executive  Director  no  later 
than  September  5,  2002.  Written 
material  for  distribution  at  a  meeting 
should  reach  the  Coast  Guard  no  later 
than  September  5,  2002.  If  you  would 
like  a  copy  of  your  material  distributed 
to  each  member  of  the  committee  or 
subcommittee  in  advance  of  a  meeting, 
please  submit  17  copies  to  the  Assistant 
Executive  Director  no  later  than 
September  2,  2002. 

Infiirmation  on  Services  for  Individuals 
With  Disabilities 

For  information  on  facilities  or 
services  for  individuals  with  disabilities 
or  to  request  special  assistance  at  the 
meetings,  contact  the  Assistant 
Executive  Director  as  soon  as  possible. 

Dated:  August  26,  2002. 

Howard  L.  Hime, 

Acting  Director  of  Standards,  Marine  Safety, 
Security  &  Environmental  Protection. 

(FR  Doc.  02-22266  Filed  &-2»-02;  8:45  am] 

BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Airworthiness  Approval  of  Global 
Navigation  Satellite  System  (GNSS) 
Equipment 

AGENCY:  Federal  Aviation 
Administration,  DOT. 


ACTION:  Amended  notice  of  availability 
and  request  for  public  conunent. 

SUMMARY:  This  amended  notice 
annoimces  the  availability  of  and 
requests  comments  on  a  revised  draft 
Advisory  Circular  (AC)  20-1 38A, 
Airworthiness  Approach  of  Global 
Navigation  Satellite  System  (GNSS) 
Equipment.  This  notice  was  amended  fo 
change  the  Web  site  address  for 
obtaining  a  copy,  because  the  previous 
Web  site  address  was  incorrect.  The 
draft  AC  on  GNSS  equipment  addresses 
the  following  types  of  installations: 

a.  GNSS  sensors,  including  those 
incorporating  Wide  Area  Augmentation 
System  (WAAS),  Local  Area 
Augmentation  System  (LAAS),  or  the 
Russian  Global  Navigation  Satellite 
System  (GLONASS). 

b.  GNSS  stand-alone  navigation 
equipment  that  provides  deviations 
(including  Category  1  precision 
approach). 

DATES:  Comments  submitted  must  be 
received  on  or  before  September  25, 
2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  advisory  circular  to:  Federal 
Aviation  Administration  (FAA).  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionics  Systems 
Branch,  AIR-130,  800  Independence 
Avenue.  SW.,  Washington,  DC  20591. 
Or  deliver  comments  to:  Federal 
Aviation  Administration,  Room  815, 
800  Independence  Avenue,  SW., 
Washington,  DC  20591. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Bruce  DeCleene,  Federal  Aviation 
Administration  (FAA),  Aircraft 
Certification  Service,  Aircraft 
Engineering  Division,  Avionic  Systems 
Branch,  AIR-130,  800  Independence 
Avenue,  SW..  Washington,  DC  20591. 
Telephone:  (202)  385-4640.  FAX:  (202) 
267-5340. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  draft  AC  listed  in  this 
notice  by  submitting  such  written  data, 
views,  or  arguments,  as  they  desire,  to 
the  aforementioned  specified  address. 
Comments  must  be  marked  "Comments 
to  AC  20-1 38A."  Comments  received  on 
the  draft  advisory  circular  may  be 
examined,  both  before  and  after  the 
closing  date,  in  Room  815.  FAA 
Headquarters  Building  (FOB-lOA).  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  weekdays 
except  Federal  holidays,  between  8:30 
a.m.  and  4:30  p.m.  All  communications 
received  on  or  before  the  closing  date 
for  comments  specified  will  be 
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considered  by  the  Director  of  the 
Aircraft  Certification  Service  before 
issuing  the  final  AC. 

Background 

The  FAA  is  developing  a  new 
Advisory  Circular,  AC  20-1 38A, 
Airworthiness  Approval  of  Global 
Navigation  Satellite  System  (GNSS) 
Eqmpment.  This  advisory  circular  (AC) 
provides  guidance  material  for  the 
airworthiness  approval  of  all  types  of 
GNSS  equipment.  This  revision  to  the 
current  AC  is  in  support  of  the 
deployment  of  the  Wide  Area 
Augmentation  System  (WAAS)  and  the 
Local  Area  Augmentation  System 
(LAAS).  WAAS  services  will  be 
commissioned  in  2003,  providing  en 
route,  terminal  area,  and  approadi 
navigation.  WAAS  avionics  may  be 
approved  under  an  authorization  to 
Technical  Standard  Order  (TSO)  C- 
1145a,  GPS/WAAS  Sensors,  or  TSO- 
Cl46a,  GPS/WAAS  Stand  Alone 
Navigation  Equipment.  This  equipment 
may  be  installed  prior  to  the 
commissioning  of  WAAS,  and  this  AC 
is  needed  to  provide  the  unique  policy 
applicable  to  such  installations.  In 
addition,  the  LAAS  will  become 
operational  in  2004.  LAAS  guidance  is 
included  in  this  AC  to  support  the  early 
installation  of  the  associated  avionics. 

How  To  Obtain  Copies 

A  copy  of  the  revised  draft  AC  may 
be  obtained  using  the  Internet  Web  site 
address  http://wwww.auweb.faa.gov/ 
RGL  or  you  may  request  a  copy  firom  the 
individual  listed  under  FOR  FURTHER 
MFORMATION  CONTACT. 

Issued  in  Washington,  DC. 
Kuaberiy  K.  Smith, 

Acting  Deputy  Manager,  Aircraft  Engineering 
Division,  Aircraft  Certification  Service. 
[FR  Doc.  02-21787  Filed  8-29-02;  8:45  am] 
■LUNO  cooe  4eiO-1>-H 


DEPARTMENT  OF  TRANSPORTATION 

Fedwil  Aviation  Administration 

Pwpo— <i  Advioory  Circuiar;  Guidance 
Malarlai  for  14  CFR  33.19,  DunMiity, 
for  RadprocaUng  Engine  Rodasigned 


agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  availability  of 
proposed  advisory  circular  and  request 
for  comments. 


The  Federal  Aviation 
Administration  (FAA)  annoiinces  the 
availability  of  proposed  Advisory 
Circular  (AC)  Number  33.19-1, 


Guidance  Material  For  14  CFR  33.19, 
Durability,  For  Reciprocating  Engine 
Redesigned  Parts. 

DATES:  Comments  must  be  received  on 
or  before  October  31,  2002. 

ADDRESSES:  Send  all  comments  on  the 
proposed  AC  to  the  Federal  Aviation 
Administration,  Attn:  Mark  Rumizen, 
Engine  and  Propeller  Standards  Staff, 
ANE-110, 12  New  England  Executive 
Park.  Burlington.  MA  01803-5299. 

FOR  FURTHER  MFORMATKM  CONTACT: 
Mark  Riunizen,  Engine  and  Propeller 
Standards  Staff,  ANE-110,  at  the  above 
address;  telephone:  (781)  238-7113;  fax: 
(781)  238-7199;  e-mail: 
mark.nimizen@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

A  copy  of  the  subject  AC  may  be 
obtained  by  contacting  the  person 
named  under  FOR  FURTHER  INFORMATION 
CONTACT  or  by  downloading  the 
proposed  AC  from  the  following 
Internet  Web  site:  http:// 
www.airweb.faa.gov/rgl.  The  FAA 
invites  interested  parties  to  comment  on 
the  proposed  AC.  Comments  should 
identify  the  subject  of  the  AC  and  be 
submitted  to  the  individual  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT.  The  FAA  will  consider  all 
communications  received  by  the  closing 
date  before  issuing  the  final  AC. 

Baclcground 

This  AC  provides  guidance  and 
acceptable  methods,  but  not  the  only 
methods,  that  may  be  used  to 
demonstrate  that  redesigned  parts  for 
reciprocating  engines  comply  with  the 
requirements  of  14  CFR  33.19  or 
§  13.104  of  the  Civil  Air  Regulations 
(CAR).  This  AC  addresses  type  design 
changes,  parts  manufecturing  approvals 
(PMA).  and  supplemental  tjrpe 
certificates  (STC)  for  critical,  highly 
stressed,  or  complex  parts  in 
reciprocating  engines. 

(Authority:  49  U.S.C.  106(g),  40113. 
44701-44702,  44704.) 

Issued  in  Burlington,  Massachusetts,  on 
August  21,  2002. 

Francis  Favara, 

Assistant  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-22120  Filed  8-29-02;  8:45  am] 
aajJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

Avionica  Manufacturera 
Standardization  Meeting 

agency:  Federal  Aviation 
Administration,  DOT. 

action:  Notice  of  avionics 
manufacturers  standardization  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Small  Airplane  Directorate  of  the 
Federal  Aviation  Administration  (FAA) 
is  hosting  a  meeting  on  October  30, 
2002,  for  Avionics  Manufacturers  to 
disciiss  and  identify  a  miniTnntn 
number  of  standardized  "essential 
functions"  for  electronic  flight 
information  systems  (EFIS)  emerging  in 
the  general  aviation  market. 

FOR  FURTHER  MUFORMATION  CONTACT: 
Direct  all  questions  to:  Lowell  Foster, 
Aerospace  Engineer,  FAA,  Small 
Airplane  Directorate,  901  Locust,  room 
301,  Kansas  City.  Missouri  64106; 
telephone:  (816)  329-4125;  facsimile: 
(816)  329-4090;  e-mail  at 
<lowell.fostei®faa.gov>. 

SUPPLEMENTARY  MFORMATION: 
Manufacturers  and  other  interested 
persons  are  invited  to  assist  the  FAA's 
Small  Airplane  Directorate  in 
identifying  a  minimum  number  of 
standardized  "essential  functions"  for 
EFIS  including,  but  not  limited  to. 
global  positioning  systems  (GPS), 
multifunction  displays  (MFDs),  and 
primary  flight  display  (PFDs). 

The  meeting  is  scheduled  for  October 
30,  2002,  in  Kansas  City,  Missouri,  with 
the  specific  location  to  be  identified 
later.  More  information  about  the 
meeting  agenda  and  location'will  be 
available  at:  <http://www.faa.gov/ 
certification/aircmft/ 
5mall_airplane_directomte_news.htm> . 

Issued  in  Kansas  City,  Missouri,  on  August 
21.2002. 
David  R.  Showers, 

Acting  Manager,  Small  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-22268  Filed  8-29-02;  8:45  am] 

BHUNO  CODE  4tie-13-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

NoUca  of  Intent  To  Rule  on  Application 
To  Impoae  and  Uae  ttie  Revenue  From 
a  Paaaangar  Facility  Charge  (PFC)  at 
Miami  international  Airport,  Miami,  FL 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Miami 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  30,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Orlando  Airports  District 
Office,  5950  Hazeltine  National  Drive, 
Suite  400,  Orlando,  Florida  32822. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Ms.  Angela 
Gittens,  Executive  Director  of  the 
Miami-Dade  Aviation  Department  at  the 
following  address:  Miami-Dade  Aviation 
Department,  P.O.  Box  59075,  Miami, 
Florida  33159-2075. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Miami-Dade 
Aviation  Department  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Miguel  A.  Martinez,  Program  Manager, 
Orlando  Airports  District  Office,  5950 
Hazeltine  National  Drive,  Suite  400, 
Orlando,  Florida  32822,  (407)  812-6331, 
extension  23.  The  application  may  be 
"  reviewed  in  person  at  this  same 
location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  pubic 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Miami  International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (TiUe 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  23.  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Miami-Dade  Aviation 
Department  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than 
December  12,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-04-C-OO- 

MIA. 


Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
February  1,  2003. 

Proposed  charge  expiration  date: 
October  1,  2037. 

Total  estimated  net  PFC  revenue: 
$2,420,400,341. 

Brief  description  of  proposed 
project(s):  North  Terminal  Development, 
South  Terminal  Development. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  Part  135  Air 
Taxi. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  imder  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Miami-Dade 
Aviation  Department. 

Issued  in  Orlando.  Florida  on  August  23. 
2002. 

Bart  Vemace, 

Acting  Manager,  Orlando  Airports  District 
Office,  Southern  Region. 
[FR  Doc.  02-22272  Filed  8-29-02:  8:45  am] 
BHJJNG  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  to  Rule  on  Application 
to  Impose  and  Use  a  Passenger 
Facility  Charge  (PFC)  at  Reno/Tahoe 
international  Airport,  Reno,  NV 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Reno/Tahoe 
International  Airport  imder  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Tide 
DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  30,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Federal  Aviation 
Administration.  Airports  Division. 
15000  Aviation  Blvd.,  Lawndale,  CA 
90261,  or  San  Francisco  Airports 
District  Office,  831  Mitten  Road,  Room 
210,  Burlingame,  CA  94010-1303.  In 
addition,  one  copy  of  any  comments 


submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Christopher  Horton, 
Manager  of  Finauice,  Airport  Authority 
of  Washoe  County,  Airport  Department 
at  the  following  address:  P.O.  Box 
12490,  Reno.  NV  89510.  Air  carriers  and 
foreign  air  carriers  may  submit  copies  of 
written  comments  previously  provided 
to  the  Airport  Authority  of  Washoe 
County  under  section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT: 

Marlys  Vandervelde,  Airports  Program 
Analyst,  San  Francisco  Airports  District 
Office,  831  Mitten  Road.  Room  210. 
Burlingame,  CA  94010-1303, 
Telephone:  (650)  876-2806.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Reno/Tahoe  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  14,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  Authority  of 
Washoe  County  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  November  13,  2002.  The  following 
is  a  brief  overview  of  the  impose  and 
use  application  No.  02-06-C-OQ-RNO: 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date: 
August  1,  2001. 

Proposed  charge  expiration  date. 
November  1.2003. 

Total  estimated  PFC  revenue: 
$10,000,000. 

Brief  description  of  the  proposed 
project:  Acquisition  of  Lazovich  and  B 
&  C  Properties. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFCs:  nonscheduled/ 
on-demand  air  carriers  filing  FAA  Form 
1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  and  at  the  FAA  Regional 
Airports  Division  located  at:  Federal 
Aviation  Administration,  Airports 
Division,  15000  Aviation  Blvd.. 
Lawndale,  CA  90261.  In  addition,  any 
person  may.  upon  request,  inspect  the 
application,  notice  and  other  documents 
germane  to  the  application  in  person  at 
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the  Airport  Authority  of  Washoe 
County. 

Issued  in  Lawndale,  California,  on  August 
14,  2002. 
Hennan  C.  Bliss, 

Manager,  Airports  Division,  Western-Pacific 
Region. 

[FR  Doc.  02-22271  Filed  8-29-02:  8:45  am] 
BILLING  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
To  Impose  and  Use  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Savannah  International  Airport, 
Savannah,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Savannah 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  Part  158). 
DATES:  Comments  must  be  received  on 
or  before  September  30,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Colmnbia  Avenue,  Suite  2-260. 
College  Park.  Georgia  30337-2747. 

In  addition,  oue  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Patrick  S. 
Graham,  Executive  Director  of  the 
Savannah  Airport  Commission  at  the 
following  address:  Savannah  Airport 
Commission,  400  Airways  Avenue, 
Savannah,  Georgia  31408. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Savannah 
Airport  Commission  under  section 
158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Phillip  Cannon,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue,  Suite  2-260,  College 
Park,  Georgia  30337-2747.  404-305- 
7152.  The  application  may  be  reviewed 
in  person  at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 


and  use  the  revenue  from  a  PFC  at 
Savannah  International  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Public  Law 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  22,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Savannah  Airport 
Commission  was  substantially  complete 
within  the  requirements  of  section 
158.25  of  part  158.  The  FAA  will 
approve  or  disapprove  the  application, 
in  whole  or  in  part,  no  later  than  Date 
120  Days  Past  Receipt  Application  or 
Supplement. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No. :  02-05-C-OO- 
SAV. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  July  1, 
2012. 

Proposed  charge  expiration  date:  May 
1,2013. 

Total  estimated  PFC  revenue: 
$3,015,790. 

Brief  description  of  proposed 
project(s): 

PAPI  Runways  9  and  36  AIP  34 

AAAE  Interactive  Training  Package  AIP  34 

Finger  Print  Machine  AIP  34 

Design  &  Construction,  New  Ammo  Bunker 

AIP  36 
Purchase  6  Baggage  Lifts  &  Installation 
PFC  Administration  &  Implementation 
Purchase  and  Renovate  6  Loading  Bridges 
Flight  Information  Display  System 
South  Bag  Carousel  #1 
Design  and  Construct  GA  Taxiways 

Class  or  classes  of  air  carriers  which 
the  Savannah  Airport  Commission  has 
requested  not  be  required  tO£olIect 
PFCs:  Air  taxi/Commercial  operators 
(ATCO)  filing  form  1800-31. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Savannah 
Airport  Commission. 

Issued  in  College  Park,  Georgia,  on  August 
22,  2002. 
Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office, 
Southern  Region. 

|FR  Doc.  02-22122  Filed  8-29-02:  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  No.  ANM-02-1 15-20; 
Corded  Electrical  Devices 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  annoimces  the 
availability  of  proposed  policy  that 
addresses  potential  hazards  associated 
with  the  installation  of  corded  electrical 
devices  used  in  the  passenger  cabin. 

DATES:  Send  your  comments  on  or 
before  September  30,  2002. 

ADDRESSES:  Address  yoiu*  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alan  Sinclair,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Airframe  and  Cabin  Safety  Branch, 
ANM-115, 1601  Lind  Avenue  SW.. 
Renton,  WA  98055-4056;  telephone 
(425)  227-2195;  fax  (425)  227-1149;  e- 
mail:  alan.sinclair@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  comments,  "Comments  to 
Policy  Statement  ANM-02-1 15-20." 

Use  the  following  format  when 
preparing  yom-  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  conmients.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 
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Background 

The  proposed  policy  provides  an 
applicant  with  various  certification 
options,  which  will  require  little  or  no 
on-aircraft  evaluation  of  corded  devices, 
provided  that  these  devices  meet  certain 
basic  criteria.  Examples  of  corded 
electrical  devices  are  telephone 
handsets  and  video  system  controllers. 
This  guidance  supersedes  the 
previously  issued  guidance  in  this  area. 

Issued  in  Renton,  Washington,  on  August 
15,  2002. 

Neil  D.  Schalekamp, 
Acting  ^4a^age^,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-22121  Filed  8-29-02;  8:45  am] 

BHJJNG  C006  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Policy  Statement  No.  ANiyi-02-113-016] 

Guidance  for  the  Certification  of 
Honeywell  Primus  Epic®  Systems 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  announces  the 
availability  of  proposed  policy  that 
clarifies  ciurent  FAA  policy  with 
respect  to  certification  of  Honeywell 
Primus  Epic®  Systems. 
DATE:  Send  your  comments  on  or  before 
September  30,  2002. 

ADDRESS:  Address  your  conunents  to  the 
individual  identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 
FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Beane,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff, 
Standardization  Branch,  ANM-113, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98055-4056;  telephone  (425)  227-2796; 
fax  (425)  227-1320;  e-mail: 
connie.beane@faa.gov. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  You 
can  obtain  a  copy  of  the  policy 
statement  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 


your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  e-mail.  Send 
your  comments  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT. 
Mark  your  conmients,  "Comments  to 
Policy  Statement  ANM-02-1 13-016." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

In  the  past  several  years,  new  aircraft 
designs  have  introduced  new 
technologies.  These  technologies  are 
being  combined  and  used  in  novel  ways 
and  may  represent  significant 
challenges  with  respect  to  the 
acceptability  of  the  flightcrew  interfaces 
and  aircraft  airworthiness. 

Honeywell  Primus  Epic®  systems  are 
an  avionics  suite  consisting  of  single  or 
multiple  racks/cabinets  with  circuit 
cards  or  modules  that  plug  into  the 
cabinets.  Each  racks/cabinets  is 
configurable  in  that  the  munber  of 
modiiles  can  vary  in  each  cabinet;  the 
functions  loaded  into  the  cards  can  vary 
considerably,  and  there  can  be  multiple 
racks/cabinets  per  aircraft.  The 
functionality  of  the  system  is 
determined  by  the  software  loaded  into 
the  circuit  cards.  All  the  software  on 
these  circuit  cards  can  be  field-loaded, 
that  is,  loaded  into  the  Honeywell 
Primus  Epic®  modules  without 
removing  the  equipment  from  the 
aircraft. 

Issued  in  Renton,  Washington,  on  August 
21,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
(FR  Doc.  02-22273  Filed  8-29-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

Denial  of  Motor  Vehicle  Defect  Petition, 
DP02-001 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA), 
Department  of  Transportation. 


ACTION:  Denial  of  petition  for  a  defect 
investigation. 

SUMMARY:  This  notice  sets  forth  the 
reasons  for  the  denial  of  a  petition 
submitted  to  NHTSA  under  49  U.S.C. 
30162,  requesting  that  the  agency 
commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety  in  certain  Lexus  LS  430 
vehicles  equipped  with  the  Lexus  Link 
System.  After  reviewing  the  petition  and 
other  information,  NHTSA  has 
concluded  that  further  expenditure  of 
the  agency's  investigative  resources  on 
the  issues  raised  by  the  petition  does 
not  appear  to  be  warranted.  The  agency 
accordingly  has  denied  the  petition.  The 
petition  is  hereinafter  identified  as 
DP02-001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jonathan  White,  Office  of  Defects 
Investigation  (ODI),  NHTSA,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  Telephone:  (202)  366-5226. 
SUPPLEMENTARY  INFORMATION:  Mr.  Jorge 
A.  Gomez  of  Michael  Best  &  Friedrich 
LLP  in  Milwaukee,  Wisconsin, 
submitted  a  petition  by  letter  dated 
November  16,  2001,  requesting  NHTSA 
to  commence  a  proceeding  to  determine 
the  existence  of  a  defect  related  to  motor 
vehicle  safety  in  certain  Lexus  model 
vehicles  equipped  with  the  Lexus  Link 
System  (subject  vehicles).  The  petitioner 
alleges  that  the  Lexus  Link  System  in 
the  model  year  2001  Lexus  LS  430  (VIN 
JTHBN30F510023113— hereafter  as 
"petition  vehicle")  leased  by  Sensient 
Technologies  Corporation  appeared  to 
be  activated  by  an  automated  voice 
message  "The  Lexus  Link  System  is 
activated"  when  the  ignition  is  turned 
on.  but  in  fact  was  not.  The  petitioner 
further  alleges  that  the  driver  of  the 
vehicle  was  unable  to  place  an 
emergency  call  to  the  Lexus  Link  Call 
Center  after  an  accident,  and  that  the 
Lexus  Link  System  apparently  requires 
manual  activation  by  the  dealership  or 
the  manufacturer. 

The  Lexus  Link  System  is  available  as 
an  option  only  on  Lexus  LS  430  vehicles 
beginning  with  model  year  2001 .  This 
built-in,  cellular-based  communication 
system  allows  the  vehicle  occupant  to 
communicate  with  the  Lexus  Link  Call 
Center  for  safety,  security,  and 
convenience  services.  The  Lexus  Link 
System  also  is  able  to  locate  the  vehicle 
using  Global  Position  System  (GPS) 
technology.  The  system  is  only 
operational  in  GPS  and  analog  cellular 
coverage  areas. 

According  to  the  response  by  Toyota 
Motor  North  America,  Inc.  (Toyota)  to 
ODI's  Information  Request  (IR)  letter, 
there  were  36,424  model  year  2001- 
2002  Lexus  LS  430  vehicles  sold  in  the 
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United  States  equipped  with  a  factory- 
installed  Lexus  Link  System.  Upon  new 
vehicle  purchase,  the  first  year  of  the 
Lexus  Link  service  is  free  unless  the 
vehicle  purchaser  (or  lessee)  declines 
the  service.  However,  in  order  for  the 
Lexus  Link  System  to  be  initially 
activated  when  a  vehicle  is  sold  (or 
leased),  a  dealer  representative  must 
complete  a  Service  Subscription 
Agreement  (SSA),  which  must  be  signed 
by  the  owner  (or  lessee).  The  SSA  must 
be  completed  and  signed  before  the 
service  or  sales  department  can  activate 
the  Lexus  Link  System.  Toyota's  IR 
response  indicated  that  there  was  no 
Lexus  Link  SSA  found  for  the  petition 
vehicle,  and  therefore  the  petition 
vehicle  never  had  the  service  activated. 

Toyota  acknowledged  in  its  response 
that  confusion  may  occur  due  to  the 
current  Lexus  Link  System's  voice 
message,  since  it  alerts  the  driver  to  its 
"active"  statiis  each  time  the  ignition  is 
turned  on,  even  where  the  service  is  not 
available.  This  is  especially  the  case 
when  someone  other  than  the  owner 
operates  the  vehicle;  the  driver  may 
misunderstand  the  system's  availability 
in  light  of  the  voice  message.  In  order 
to  correct  this  potential 
misunderstanding,  and  to  improve 
customer  satisfaction  with  the  Lexus 
Link  System  function,  Toyota  has 
indicated  that  they  will  make  a 
prospective  production  change  and  will 
conduct  a  service  campaign  to  change 
the  system's  voice  message  for  vehicles 
already  sold. 

Toyota  also  indicated  that  it  has 
received  54  complaints,  64  field  reports, 
and  one  lawsuit  (filed  by  the  petitioner) 
concerning  various  malfunctions  and 
reception  concerns  with  the  Lexus  Link 
System.  Of  these  complaints  and  field 
reports,  none  alleges  that  there  was  an 
aggravated  medical  condition  because 
emergency  medical  help  was  not 
forthcoming  as  a  result  of  the  failure  to 
conuniuaicate  with  the  Lexus  Link 
Center  for  assistance;  and  only  three 
complainants  indicated  that  they  were 
misled  into  believing  that  the  Lexus 
Link  System  was  activated  when,  in 
fact,  it  was  never  activated  at  the  time 
of  vehicle  purchase.  ODI  also  reviewed 
its  database  and  found  no  record  of  any 
related  complaints. 

Despite  the  fact  that  the  system's 
voice  message  may  potentially  confuse 
the  driver  as  to  service  availability,  the 
available  data  does  not  appear  to 
indicate  that  a  safety-related  defect 
exists.  A  subject  vehicle  occupant 
without  the  Lexus  Link  System  service 
available  for  any  reason  is  exposed  to  no 
greater  risk  than  those  who  do  not  have 
the  system. 


In  view  of  the  foregoing,  it  is  unlikely 
that  NHTSA  would  issue  an  order  for 
the  notification  and  remedy  of  the 
alleged  defect  as  defined  by  the 
petitioner  in  the  subject  vehicles  at  the 
conclusion  of  the  investigation 
requested  in  the  petition.  Therefore,  in 
view  of  the  need  to  allocate  and 
prioritize  NHTSA's  limited  resoiut:es  to 
best  accomplish  the  agency's  safety 
mission,  the  petition  is  denied. 

Authority:  49  U.S.C.  30162(d);  delegations 
of  authority  at  CFR  1.50  and  501.8. 

Issued  on:  August  22.  2002. 
Kenneth  N.  WeiiistmB, 
Associate  Administrator  for  Safety 
Assurance. 
[FR  Doc.  02-22123  Filed  &-29-02;  8:45  am] 

BLLMG  CODE  4t1«-9»-P 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Tramportallon  Board 
[STB  Docket  No.  AB-55  (Sut>-No.  SliX)] 

CSX  Transportation,  Inc.- 
Abandonment  ExamptlonHn  Allegan 
County,  Ml 

On  August  12,  2002,  CSX 
Transportation,  Inc.  (CSXT),  filed  with 
the  Siirface  Transportation  Board 
(Board)  a  petition  under  49  U.S.C.  10502 
for  exemption  from  the  provisions  of  49 
use.  10903  to  abandon  a  portion  of  its 
line  of  railroad  in  its  Western  Region, 
Chicago  Division.  Grand  Rapids 
Subdivision,  Hamilton  Industrial  Track, 
extending  from  milepost  COB  19.00  in 
Holland,  MI,  to  milepost  COB  12.90  in 
Hamilton,  MI,  a  total  distance  of 
approximately  6.1  miles.  The  line 
traverses  U.S.  Postal  Service  Zip  Codes 
49423  and  49419. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  CSXT's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  raifroad  employees 
will  be  protected  by  the  conditions  set 
forth  in  Oregon  Short  line  R.  Co.- 
Abandonment-Goshen,  360  I.C.C.  91 
(1979). 

By  issuing  this  notice,  the  Board  is 
instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  29, 
2002. 

Any  offer  of  financial  assistance 
(OFA)  under  49  CFR  1152.27(b)(2)  will 
be  due  no  later  than  10  days  after 
service  of  a  decision  granting  the 
petition  for  exemption.  Each  OFA  must 
be  accompanied  by  a  $1,100  filing  fee. 
See  49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 


rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
49  CFR  1152.28  or  for  trail  use/rail 
banking  under  49  CFR  1152.29  will  be 
due  no  later  than  September  19.  2002. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  lD02.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-55 
(Sub-No.  619X)  and  must  be  sent  to:  (1) 
Surface  Transportation  Board.  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Natalie  S.  Rosenberg,  500 
Water  Street— J150,  Jacksonville,  FL 
32202.  Replies  to  the  CSXT  petition  are 
due  on  or  before  September  19,  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 
may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandomnent  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired  is  available  at  1-800- 
877-8339.] 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary)  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  diuing  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  our  website  at 
WWW.STB.DOT.GOV. 

Decided:  August  22.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williiuns, 
Secretary. 

[FR  Doc.  02-21913  Filed  8-29-02;  8:45  am] 
BILUNG  CODE  4915-00-P 
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DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Doclwt  No.  AB-S75  (Sub-No.  IX)] 

Montana  Rail  Link,  Inc.— Abandonment 
Exemptiorv— In  Lake  County,  MT 

On  August  13,  2002,1  Montana  Rail 
Link,  Inc.  (MRL)  filed  vdth  the  Surface 
Transportation  Board  (Board)  a  petition 
imder  49  U.S.C.  10502  for  exemption 
from  the  provisions  of  49  U.S.C.  10903 
to  abandon  a  4.35-mile  line  of  railroad, 
including  rail  yard  facilities  in  Poison, 
MT,  between  milepost  29.05  and 
milepost  33.40  on  MRL's  11th  Branch 
Line  Subdivision,  in  Lake  County,  MT. 
The  line  traverses  U.S.  Postal  Service 
Zip  Code  59860,  and  includes  the 
station  of  Poison. 

The  line  does  not  contain  federally 
granted  rights-of-way.  Any 
documentation  in  KffiL's  possession 
will  be  made  available  promptly  to 
those  requesting  it. 

The  interest  of  railroad  employees 
will  be  protected  by  the  concfitions  set 
forth  in  Oregon  Short  Line  R.  Co. — 
Abandonment— Goshen,  360 1.CC.  91 
(1979). 


'  The  petition  was  initially  received  on  June  12, 
2002,  but  was  incomplete  and  only  a  partial  fee  was 
provided.  The  balance  was  received  on  July  22, 
2002,  but  all  missing  infonnation  was  not  provided 
until  August  13,  2002.  Hence,  that  date  will  be 
considered  the  filing  date. 


By  issuance  of  this  notice,  the  Board 
is  instituting  an  exemption  proceeding 
pursuant  to  49  U.S.C.  10502(b).  A  final 
decision  will  be  issued  by  November  29, 
2002. 

Any  offer  of  financial  assistance 
tmder  49  CFR  1152.27(b)(2)  will  be  due 
no  later  than  10  days  after  service  of  a 
decision  granting  the  petition  for 
exemption.  Each  offer  must  be 
accompanied  by  a  $1,100  filing  fee.  See 
49  CFR  1002.2(f)(25). 

All  interested  persons  should  be 
aware  that,  following  abandonment  of 
rail  service  and  salvage  of  the  line,  the 
line  may  be  suitable  for  other  public 
use,  including  interim  trail  use.  Any 
request  for  a  public  use  condition  under 
•  49  CFR  1152.28  or  for  trail  use/rail 
banking  imder  49  CFR  1152.29  will  be 
due  no  later  than  September  19,  2002. 
Each  trail  use  request  must  be 
accompanied  by  a  $150  filing  fee.  See  49 
CFR  1002.2(f)(27). 

All  filings  in  response  to  this  notice 
must  refer  to  STB  Docket  No.  AB-575 
(Sub-No.  IX)  and  must  be  sent  to:  (1) 
Siuface  Transportation  Board,  1925  K 
Street,  NW.,  Washington,  DC  20423- 
0001;  and  (2)  Steven  Werner,  Montana 
Rail  Link,  101  International  Way,  P.O. 
Box  16390,  Missoula.  MT  59808-6390. 
Replies  to  the  petition  are  due  on  or 
before  September  19.  2002. 

Persons  seeking  further  information 
concerning  abandonment  procedures 


may  contact  the  Board's  Office  of  Public 
Services  at  (202)  565-1592  or  refer  to 
the  full  abandonment  or  discontinuance 
regulations  at  49  CFR  part  1152. 
Questions  concerning  environmental 
issues  may  be  directed  to  the  Board's 
Section  of  Environmental  Analysis 
(SEA)  at  (202)  565-1552.  (Assistance  for 
the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 

An  environmental  assessment  (EA)  (or 
environmental  impact  statement  (EIS),  if 
necessary),  prepared  by  SEA  will  be 
served  upon  all  parties  of  record  and 
upon  any  agencies  or  other  persons  who 
commented  during  its  preparation. 
Other  interested  persons  may  contact 
SEA  to  obtain  a  copy  of  the  EA  (or  EIS). 
EAs  in  these  abandonment  proceedings 
normally  will  be  made  available  within 
60  days  of  the  filing  of  the  petition.  The 
deadline  for  submission  of  comments  on 
the  EA  will  generally  be  within  30  days 
of  its  service. 

Board  decisions  and  notices  are 
available  on  oiu-  Web  site  at  "http:// 
www.stb.dot.gov. " 

Decided:  August  23,  2002. 

By  the  Board,  David  M.  Konschnik, 
Director.  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-22209  Filed  8-29-02;  8:45  am) 
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Corrections 


Federal  Register 

Vol.  67,  No.  169 
Friday,  August  30,  2002 


This  section  of  ttie  FEDERAL  REGISTER 
contains  editorial  conditions  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewtiere  in  the  issue. 


Friday,  August  9,  2002  make  the 
following  correction: 

On  page  51858,  the  second  table  is 
corrected  to  read  as  set  forth  below. 

Examples: 

(1)  Domestic: 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart71 

[Airspace  Docket  No.  02-ACE-8] 

Proposed  Establishment  of  Class  E2 
and  Class  E4  Airspace  and 
MIodlfication  of  Existing  Class  E5 
Airspace;  Ainsworth,  NE 

Correction 

hi  proposed  rule  document  02-21576 
beginning  on  page  54599  in  the  issue  of 


Friday,  August  23,  2002,  make  the 
following  correction: 

On  page  54601,  in  the  first  column,  in 
the  headmg  "ACE  NE  35  AINSWORTH,  NE 
[REVISED]",  "35"  should  read  "E5". 

[FR  Doc.  C2-21576  Filed  8-29-02;  8:45  am] 
BtLUNG  CODE  150S-01-0 


GENERAL  SERVICES 
AOMMSTRATION 

Federal  Supply  Service;  Household 
Goods  Tsnder  of  Service  (HTOS); 
Conversion  of  Centralized  Household 
Goods  Traffic  Managsment  Program 
(CHAMP)  Flat  Industrial  Funding  Fee 
(IFF)  to  a  Percentage  IFF 

Correction 

hi  notice  document  02-20127 
beginning  on  page  51856  in  the  issue  of 
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(2)  International: 
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(FR  Doc.  C2-20127  Filed  8-29-02;  8:45  am) 

BNJJNG  CODE  1SOS-01-0 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Preliminary  Measure  Set  for  the 
Natioruii  Healthcare  Quality  Report; 
Request  for  Comments 

Correction 

In  notice  dociunent  02-20920, 
beginning  on  page  53801,  in  the  issue  of 
August  19,  2002,  make  the  following 
corrections: 

1.  On  page  53801,  in  the  third 
column,  under  the  heading  Comments 
Deadline,  in  the  last  line,  the  e-mail 


address  "ekelley@ahrg.gov"  should  read 
' '  ekelley@ahrq.gov' ' . 

2.  On  the  same  page,  in  the  same 
colimm,  under  the' heading  Availability 
of  Preliminary  Measure  Set,  in  the  third 
and  fourth  lines,  the  Web  site  "http:// 
www.ahrg.gov/qual/measurix.htm" 
should  read  "http://www.ahrq.gov/qual/ 
measurix.htm" . 

[FR  Doc.  C2-20920  Filed  8-29-02;  8:45.am] 

BILUNG  CODE  1505-01-O 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MTM  91636] 

Notice  of  Proposed  Withdrawal  and    - 
Opportunity  for  Public  Meeting;  MT 

Correction 

hi  notice  dociunent  02-21393 
appearing  on  page  54462  in  the  issue  of 
Thiu-sday,  August  22,  2002,  the  docket 
number  should  read  as  set  forth  above. 

[FR  Doc.  C2-21393  Filed  8-29-02;  8:45  am] 
BILLING  CODE  1S05-01-D 


UMI 


VOL 


67 


ISS 

1 

6 
9 


AG 
30 


:>002 


UMI 


<=   F=l 


Friday, 

August  30,  2002 


Part  n 

Department  of 
Housing  and  Urban 
Development 

Federal  l*ropeity  Suitable  as  Facilities  To 
Assist  the  Homeless;  Notices 


55920 


Federal  Register /Vol.  67.  No.  169 /Friday,  August  30.  2002 /Notices 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[DockM  No.  FR-4730-N-35] 

Federal  Property  Suitable  as  Facilities 
To  Assist  ttie  Homeless 

agency:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 
ACTION:  Notice. 


summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to' 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department- 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW,  Washington,  DC 
20410;  telephone  (202)  708-1234;  TTY 
number  for  the  hearing-  and  speech- 
impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411),  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federal  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice,  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless,  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  faie  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  "off-site  use 
only  "  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney, 
Division  of  Property  Management, 
Program  Support  Center,  HHS,  room 
5B-41,  5600  Fishers  Lane,  Rockville, 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  niunber.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encoiu-aged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may,  if 
subsequently  accepted  as  excess  by 
GSA.  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time, 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/unavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  AIR  FORCE:  Ms. 
Barbara  Jenkins,  Air  Force  Real  Estate 
Agency,  (Area-MI),  Boiling  Air  Force 
Base,  112  Luke  Avenue,  Suite  104, 
Building  5683,  Washington,  DC  20332- 
8020;  (202)  767^184;  COE:  Ms.  Shfrley 


Middleswarth,  Army  Corps  of 
Engineers,  Management  &  Disposal 
Division,  441  G  Sfreet,  Washington,  DC 
20314-1000;  (202)  761-7425;  DOT:  Mr. 
Rugene  Spruill,  Principal,  Space 
Management,  SVC-140,  Transportation- 
Administrative  Service  Center, 
Department  qf  Transportation,  400  7th 
Street,  SW,  Room  2310,  Washington,  DC 
20590;  (202)  36&-4246;  ENERGY:  Mr. 
Tom  Knox,  Department  of  Energy, 
Office  of  Engineering  &  Construction 
Management,  CR-80.  Washington,  DC 
20585;  (202)  586-8715;  GSA:  Mr.  Brian 
K.  Polly,  Assistant  Commissioner, 
General  Services  Administration,  Office 
of  Property  Disposal,  18th  and  F  Streets, 
NW,  Washington,  DC  20405;  (202)  501- 
0052;  INTERIOR:  Ms.  Linda  Tribby, 
Acquisition  &  Property  Management, 
Department  of  the  Interior,  1849  C 
Street,  NW,  MS5512,  Washington,  DC 
20240;  (202)  219-0728;  NAVY:  Mr. 
Charles  C.  Cocks,  Director,  Department 
of  the  Navy,  Real  Estate  Policy  Division, 
Naval  Facilities  Engineering  Command, 
Washington  Navy  Yard,  1322  Patterson 
Ave.,  SE,  Suite  1000,  Washington,  DC 
20374-5065;  (202)  685-9200;  VA:  Ms. 
Amelia  E.  McLellan,  Director,  Real 
Property  Service  (183C),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Room  419,  Washington,  DC  20420; 
(202)  565-5941;  (These  are  not  toll-fi«e 
numbers). 

Dated:  August  22,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM  FEDERAL  REGISTER  REPORT 
FOR  8/30/02 

Suitable/Available  Properties  , 

Buildings  (by  State) 
Alaska 

Bldg.  6165 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230007 

Status:  Unutilized 

Comment:  15970  sq.  fl.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  6173 

Elmendorf  AFB 

Elmendorf  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230008 

Status:  Unutilized 

Comment:  16290  sq.  ft.,  possible  asbestos/ 
lead  paint,  most  recent  use — barracks,  off- 
site  use  only 

Bldg.  7525 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200230009 

Status:  Unutilized 
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Comment:  26,226  sq.  ft.,  need  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

dormitory,  off-site  use  only 
Bldg.  Alio 
ISC  Kodiak 

Kodiak  Co:  AK  99615- 
Landholding  Agency:  DOT 
Property  Number:  87200210016 
Status:  Excess 
Comment:  1316  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — retail/ 

commercial 

Arkansas 

Post  Antenna  Tower  Site 

1.5  westofUSHwy  165 

Gillette  Co:  AR  72055- 

Landholding  Agency:  GSA 

Property  Number:  54200230008 

Status:  Surplus 

Comment:  radio  repeater  tower,  presence  of 

asbestos/lead  paint,  on  2.06  acres 
GSA  Number:  7-D-AR-563 
Joy  Antenna  Tower  Site 
Range  9  West  , 

Searcy  Co:  White  AR  72143- 
Landfaolding  Agency:  GSA 
Property  Number:  54200230011 
Status:  Surplus 
Comment:  radio  repeater  tower,  presence  of 

asbestos/lead  paint,  subject  to  existing 

easements,  on  1.75  acres 
GSA  Number:  7-D-AR-564 

Connecticut 

Bldg.  516 

Naval  Submarine  Base 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77200230037 
Status:  Excess 

Comment:  1450  sq.  ft.,  needs  rehab,  possible 
asbestos,  off-site  use  only 

Idaho 

Bldg.  CF603 

Idaho  Natl  Eng  &  Env  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200020004 

Status:  Excess 

Comment:  15,005  sq  ft.  cinder  block, 

presence  of  asbestos/lead  paint,  major 

rehab,  off-site  use  only 
CPP657,  CPP669,  CPP686 
Idaho  Natl  Eng  &  Env  Lab 
Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  41200110001 
Status:  Excess 
Conunent:  8000  sq.  ft.,  bldgs.  connected, 

possible  asbestos/lead  paint,  most  recent 

use — offices,  off-site  use  only 

TAN  615 

Idaho  Natl  Eng.  &  Env.  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41200210008 

Status:  Excess 

Comment:  4214  sq.  ft.  maintenance  bldg., 
presence  of  asbestos,  proper  liability 
insurance  required,  off-site  use  only 

Bldg.  CF617      ■ 

Idaho  Natl.  Eng.  &  Env.  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 


Property  Number:  41200220022 

Status:  Excess 

Comment:  11484  sq.  ft.  concrete,  needs  major 

rehab,  presence  of  lead  paint,  off-site  use 

only 

Indiana 

Bldg.  105,  VAMC 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  plumber:  97199230006 

Status:  Excess 

Comment:  310  sq.  ft.,  1  story  stone  structure, 

no  sanitary  or  heating  facilities,  Natl 

Register  of  Historic  Places 

Bldg.  140,  VAMC 
East  38th  Street 
Marion  Co:  Grant  IN  46952- 
Landholding  Agency:  VA 
Property  Number:  97199230007 
Status:  Excess 

Comment:  60  sq.  ft.,  concrete  block  bldg., 
most  recent  use — ^trash  house 

Bldg.  7 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810001 

Status:  Underutilized 

Comment:  16,864  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places 

Bldg.  10 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810002 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward. 
National  Register  of  Historic  Places 

Bldg.  11 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus.  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810003 

Status:  Underutilized 

Comment:  16,361  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places 

Bldg.  18 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus.  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810004 

Status:  Underutilized 

Comment:  13,802  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places 

Bldg.  25 

VA  Northern  Indiana  Health  Care  System 

Marion  Campus,  1700  East  38th  Street 

Marion  Co:  Grant  IN  46953- 

Landholding  Agency:  VA 

Property  Number:  97199810005 

Status:  Unutilized 

Comment:  32,892  sq.  ft.,  presence  of  asbestos, 
most  recent  use — psychiatric  ward, 
National  Register  of  Historic  Places 


Kentucky 

Green  River  Lock  &  Dam  #3 

Rochester  Co:  Butler  KY  42273- 

Location:  SR  70  west  from  Morgantown.  KY.. 

approximately  7  miles  to  site 
Landholding  Agency:  COE 
Property  Number:  31199010022 
Status:  Unutilized 
Comment:  980  sq.  ft.;  2  story  wood  frame; 

two  story  residence;  potential  utilities; 

needs  major  rehab 

Massachusetts 

Storage  Bldg. 
Knightville  Dam  Road 
Huntington  Co:  Hampshire  MA  01050- 
Landholding  Agency:  COE 
Property  Numhwr:  31200030005 
Status:  Unutilized 

Comment:  480  sq.  ft.,  needs  rehab,  off-site 
use  only 

Mississippi 

Quonset  Bldg. 

Greenville  Casting  Plant 

Greenville  Co:  Washington  MS  38701- 

Landholding  Agency:  COE 
Property  Number:  31200220010 
Status:  Unutilized 
Comment:  26,250  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage/office,  off-site  use  only 
Storage  Bldg.  #1 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220011 
Status:  Unutilized 
Comment:  32.502  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Storage  Bldg.  #2 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220012 
Status:  Unutilized 
Comment:  16.170  sq.  ft.,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Yellow  Office  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220013 
Status:  Unutilized 
Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Storage  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220014 
Status:  Unutilized 
Comment:  1820  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — office,  off-site 

use  only 
Container  Bldg. 
Greenville  Casting  Plant 
Greenville  Co:  Washington  MS  38701- 
Landholding  Agency:  COE 
Property  Number:  31200220015 
Status:  Unutilized 
Comment:  270  sq.  ft.  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
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Missouri 

Bldgs.  90A/B.  91A/B.  92A/B 

Jefferson  Barracks  Housing 

St.  Louis  Co:  MO  63125- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220002 

Status:  Excess 

Conunent:  6450  sq.  ft.,  needs  repair,  includes 

2  acres  i 

Montana 

Bldg.  1 

Butte  Natl  Guard 

Butte  Co:  Silverbow  MT  59701- 

Landholding  Agency:  COE 

Property  Number:  31200040010 

Status:  Unutilized 

Comment:  22799  sq.  ft.,  presence  of  asbestos, 

most  recent  use — cold  storage,  off-site  use 

only  I 

Bldg.  2 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040011 
Status:  Unutilized 
Comment:  3292  sq.  ft.,  most  recent  use — cold 

storage,  off-site  use  only 

Bldg.  3  I 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040012 
Status:  Unutilized 

Comment:  964  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only 

Bldg.  4 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040013 
Status:  Unutilized 

Conunent:  72  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only 

Bldg.  5 

Butte  Natl  Guard 
Butte  Co:  Silverbow  MT  59701- 
Landholding  Agency:  COE 
Property  Number:  31200040014 
Status:  Unutilized 

Comment:  1286  sq.  ft.,  most  recent  use — cold 
storage,  off-site  use  only 

New  York  | 

Lockport  Comm.  Facility 

Shawnee  Road 

Lockport  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200040004 

Status:  Excess 

Comment:  2  concrete  block  bldgs.,  (415  & 

2929  sq.  ft.)  on  7.68  acres 
Social  Sec.  Admin.  Bldg. 
517  N.  Barry  St. 
Olean  Co:  NY  10278-0004 
Landholding  Agency:  GSA 
Property  Number:  54200230009 
Status:  Excess 
Comment:  9174  sq.  ft.,  poor  condition,  most 

recent  use — office 
GSA  Number:  l-G-NY-0895 

North  Dakota 

Office  Bldg. 
Lake  Oahe  Project 
3rd  &  Main 


Ft.  Yates  Co:  Sioux  ND  58538- 
Landholding  Agency:  COE 
Property  Number:  31200020001 
Status:  Unutilized 

Comment:  1200  sq.  ft.,  2-story  wood,  off-site 
use  only 

Ohio 

Barker  Historic  House 

Willow  Island  Locks  and  Dam 

Newport  Co:  Washington  OH  45768-9801 

Location:  Located  at  lock  site,  dowi^tream  of 

lock  and  dam  structure 
Landholding  Agency:  COE 
Property  Number:  31199120018 
Status:  Unutilized 
Comment:  1600  sq.  ft.  bldg.  with  Vz  acre  of 

land,  2  story  brick  frame,  needs  rehab,  on 

Natl  Register  of  Historic  Places,  no  utilities, 

off-site  use  only 

Residence 
506  Reservoir  Rd. 
Paint  Creek  Lake 

Bainbridge  Co:  Highland  OH  45612- 
Landholding  Agency:  COE 
Property  Number:  31200210008 
Status:  Unutilized 

Comment:  1200  sq.  ft.,  needs  repair,  off-site 
use  only 

Residence 

4969  Dillon  Dam  Road 

Dillon  Lake 

Zanesville  Co:  OH  43701- 

Landholding  Agency:  COE 

Property  Number:  31200210009 

Status:  Unutilized 

Comment:  1800  sq.  ft.,  off-site  use  only 

Pennsylvania 

Mahoning  Creek  Reservoir 
New  Bethlehem  Co:  Armstrong  PA  16242- 
Landholding  Agency:  COE 
Property  Number:  31199210008 
Status:  Unutilized 
Comment:  1015  sq.  ft.,  2  story  brick 
residence,  off-site  use  only 

Dwelling 

Lock  &  Dam  6,  Allegheny  River,  1260  River 
Rd. 

Freeport  Co:  Armstrong  PA  16229-2023 

Landholding  Agency:  COE 

Property  Number:  31199620008 

Status:  Unutilized 

Comment:  2652  sq.  ft..  3-story  brick  house,  in 
close  proximity  to  Lock  and  Dam,  available 
for  interim  use  for  nonresidential  purposes 

Govt.  Dwelling 
Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-S103 
Landholding  Agency:  COE 
Property  Number:  31199640002 
Status:  Unutilized 

Comment:  1421  sq.  ft.,  2-story  brick  w/ 
basement,  most  recent  use — residential 

Dwelling 

Lock  &  Dam  4,  Allegheny  River 
Natrona  Co:  Allegheny  PA  15065-2609 
Landholding  Agency:  COE 
Property  Number:  31199710009 
Status:  Unutilized 
Comment:  1664  sq.  ft.,  2-story  brick 
residence,  needs  repair,  off-site  use  only 

Dwelling  #1 

Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 

Landholding  Agency:  COE 


Property  Number:  31199740002 

Status:  Excess 

Comment:  2030  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 
Crooked  Creek  Lake 

Ford  City  Co:  Armstrong  PA  16226-8815 
Landholding  Agency:  COE 
Property  Number:  31199740003 
Status:  Excess 
Comment:  3045  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Govt  Dwelling 
East  Branch  Lake 
Wilcox  Co:  Elk  PA  15870-9709 
Landholding  Agency:  COE 
Property  Number:  31199740005 
Status:  Underutilized- 
Comment:  approx.  5299  sq.  ft.,  1-story,  most 

recent  use — ^residence,  off-site  use  only 

Dwelling  #1 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Landholding  Agency:  COE 

Property  Number:  31199740006 

Status:  Excess 

Comment:  1996  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 

Dwelling  #2 

Loyalhanna  Lake 

Saltsburg  Co:  Westmoreland  PA  15681-9302 

Landholding  Agency:  COE 

Property  Number:  31199740007 

Status:  Excess 

Comment:  1996  sq.  ft,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #1 
Woodcock  Creek  Lake 
Saegertowm  Co:  Crawford  PA  16433-0629 
Landholding  Agency:  COE 
Property  Number:  31199740008 
Status:  Excess 
Comment:  2106  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 

Lock  &  Dam  6, 1260  River  Road 
Freeport  Co:  Armstrong  PA  16229-2023 
Landholding  Agency:  COE 
Property  Number:  31199740009 
Status:  Excess 
Comment:  2652  sq.  ft.,  most  recent  use — 

residential,  good  condition,  off-site  use 

only 
Dwelling  #2 

Youghiogheny  River  Lake 
Confluence  Co:  Fayette  PA  15424-9103 
Landholding  Agency:  COE 
Property  Numbfer:  31199830003 
Status:  Excess 
Conmient:  1421  sq.  ft.,  2-story  +  basement, 

most  recent  use — residential 

Residence/Office 

Cowanesque  Lake  Project 

Lawrenceville  Co:  Tioga  PA  16929- 

Landholding  Agency:  COE 

Property  Number:  31199940002 

Status:  Unutilized 

Comment:  1653  sq.  ft.  residence,  and  2,640 

sq.  ft.  storage  bldg.,  need  major  repairs,  no 

operating  sanitary  bcilities 
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Bldg.  3,  VAMC 

1700  South  Lincoln  Avenue 

Lebanon  Co:  Lebanon  PA  17042- 

Landholding  Agency:  VA 

Property  Number:  97199230012 

Status:  Underutilized 

Comment:  portion  of  bldg.  (4046  sq.  ft.),  most 

recent  use — storage,  second  floor — lacks 

elevator  access 

South  Dakota 

West  Communications  Annex 

Ellsworth  Air  Force  Base 

Ellsworth  AFB  Co:  Meade  SD  57706- 

Landbolding  Agency:  Air  Force 

Property  Number:  18199340051 

Status:  Unutilized 

Comment:  2  bldgs.  on  2.37  acres,  remote  area, 
lacks  infrastructure,  road  hazardous  during 
winter  storms,  most  recent  use — ^industrial 
storage 

Tennessee 

Batten  Tract  01-198 

Stones  River  Natl  BattleHeld 

Murfreesboro  Co:  Rutherford  TN  37129- 

Landholding  Agency:  Interior 

Property  Number:  61200220012 

Status:  Excess 

Comment:  1152  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  most  recent  use — residential. 

off-site  use  only 

Bell  Tract  01-189 

Stones  River  Natl  Battlefield 

Old  Nashville  Hwy 

Murfreesboro  Co:  Rutherford  TN  37129- 

Landholding  Agency:  Interior 

Property  Number:  61200220013 

Status:  Excess 

Comment:  1755  sq.  ft.,  most  recent  use — 

residential,  off-site  use  only 
Simons  Tract  01-197 
Stones  River  Natl  Battlefteld 
Nickens  Lane 

Murfreesboro  Co:  Rutherford  TN  37129- 
Landholding  Agency:  Interior 
Property  Number:  61200220014 
Status:  Excess 
Comment:  1375  sq.  ft.,  needs  extensive 

repairs,  presence  of  asbestos/lead  paint, 

most  recent  use — residential,  off-site  use 

only 

Virginia 

Metal  Bldg. 

John  H.  Kerr  Dam  &  Reservoir 
Co:  Boydton  VA 
Landholding  Agency:  COE 
Property  Number:  31199620009 
Status:  Excess 

Comment:  800  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Wisconsin 

Former  Lockmaster's  Dwelling 

Cedar  Locks 

4527  East  Wisconsin  Road 

Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  31199011524 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 
Former  Lockmaster's  Dwelling 
Appleton  4th  Lock 
905  South  Lowe  Street 


Appleton  Co:  Outagamie  WI  54911- 

Landholding  Agency:  COE 

Property  Number:  31199011525 

Status:  Unutilized 

Comment:  908  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab 
Former  Lockmaster's  Dwelling 
Kaukauna  1st  Lock 
301  Canal  Sfreet 

Kaukauna  Co:  Outagamie  WI  54131- 
Landholding  Agency:  COE 
Property  Number:  31199011527 
Status:  Unutilized 
Comment:  1290  sq.  ft.;  2  story  wood  frame 

residence;  needs  rehab;  secured  area  with 

alternate  access 
Former  Lockmaster's  Dwelling 
Appleton  1st  Lock 
905  South  Oneida  Street 
Appleton  Co:  Outagamie  WI  5491 1- 
Landholding  Agency:  COE 
Property  Number:  31199011531 
Status:  Unutilized 
Comment:  1300  sq.  ft.;  potential  utilities;  2 

story  wood  frame  residence;  needs  rehab; 

secured  area  with  alternate  access 
Former  Lockmaster's  Dwelling 
Rapid  Croche  Lock 
Lock  Road 

Wrightstown  Co:  Outagamie  WI  54180- 
Location:  3  miles  southwest  of  intersection 

State  Highway  96  and  Canal  Road 
Landholding  Agency:  COE 
Property  Number:  31199011533 
Status:  Unutilized 
Comment:  1952  sq.  ft.;  2  story  wood  frame 

residence;  potential  utilities;  needs  rehab 
Former  Lockmaster's  Dwelling 
Little  KauKauna  Lock 
Little  KauKauna 
Lawrence  Co:  Brown  WI  54130- 
Location:  2  miles  southeasterly  from 

intersection  of  Lost  Dauphin  Road  (County 

Trunk  Highway  "D")  and  River  Street 
Landholding  Agency:  COE 
Property  Number:  31199011535 
Status:  Unutilized 
Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab 

Former  Lockmaster's  Dwelling 

Little  Chute,  2nd  Lock 

214  Mill  Street 

Little  Chute  Co:  Outagamie  WI  54140— 

Landholding  Agency:  COE 

Property  Number:  31199011536 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  potential  utilities;  needs 

rehab;  secured  area  with  alternate  access 
Bldg.  8 

VA  Medical  Center 
County  Highway  E 
Tomah  Co:  Monroe  WI  54660- 
Landholding  Agency:  VA 
Property  Number:  97199010056 
Status:  Underutilized 
Comment:  2200  sq.  ft.,  2  story  wood  frame, 

possible  asbestos,  potential  utilities. 

structural  deficiencies,  needs  rehab 

Land  (by  State) 

Alabama 

VA  Medical  Center 
VAMC 


Tuskegee  Co:  Macon  AL  36083- 
Landholding  Agency:  VA 
Property  Number:  97199010053 
Status:  Underutilized 
Comment:  40  acres,  buffer  to  VA  Medical 
Center,  potential  utilities,  undeveloped 

Arkansas 

Parcel  01 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010071 

Status:  Unutilized 

Comment:  77.6  acres 

Parcel  02 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010072 

Status:  Unutilized 

Comment:  198.5  acres 

Parcel  03 

DeGray  Lake 

Section  18 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010073 

Status:  Unutilized 

Comment:  50.46  acres 

Parcel  04 

DeGray  Lake 

Section  24,  25,  30  and  31 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010074 

Status:  Unutilized 

Comment:  236.37  acres 

Parcel  05 

DeGray  Lake 

Section  16 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number;  31199010075 

Status:  Unutilized 

Comment:  187.30  acres 

Parcel  06 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  31199010076 

Status;  Unutilized 

Comment;  13.0  acres 

Parcel  07 

DeGray  Lake 

Section  34 

Arkadelphia  Co;  Hot  Spring  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  31199010077 

Status;  Unutilized 

Comment;  0.27  acres 

Parcel  08 

DeGray  Lake 

Section  13 

Arkadelphia  Co:  Clark  AR  71923-9361 

Landholding  Agency;  COE 

Property  Number;  31199010078 

Status:  Unutilized 

Comment;  14.6  acres 

Parcel  09 

DeGray  Lake 

Section  12 
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Arkadelphia  Co:  Hot  Spring  AR  71923-9361 
Landholding  Agency:  COE 
Property  Number:  31199010079 
Status:  Unutilized 
Comment:  6.60  acres 

Parcel  10  | 

DeGray  Lake 

Section  12 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010080 

Status:  Unutilized 

Comment:  4.5  acres 

Parcel  11  . 

DeGray  Lake  ' 

Section  19 

Arkadelphia  Co:  Hot  Spring  AR  71923-9361 

Landholding  Agency:  COE 

Property  Number:  31199010081 

Status:  Unutilized 

Comment:  19.50  acres 

Lake  Greeson  ' 

Section  7,  8  and  18 

Murfreesboro  Co:  Pike  AR  7195&-9720 

Landholding  Agency:  COE 

Property  Number:  31199010083 

Status:  Unutilized 

Comment:  46  acres 

California  i 

Land  ' 

4150  Clement  Street 

San  Francisco  Co:  San  Francisco  CA  94121- 

Landholding  Agency:  VA 

Property  Number:  97199240001 

Status:  Underutilized 

Comment:  4  acres;  landslide  area 

Florida 

Homestead  Communications  Annex 

Homestead  Co:  Dare  FL  33033- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210015 

Status:  Excess 

Comment:  20  acres  w/concrete  bldg.,  consist 
of  wetlands/100  year  floodplain,  most 
recent  use — high  frequency  regional 
broadcasting  system 

Iowa 

40.66  acres 
VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  I A  50138- 
Landholding  Agency:  VA 
Property  Number:  97199740002 
Status:  Unutilized 
Comment:  golf  course,  easement 
requirements 

Kansas  • 

Parcel  1 
El  Dorado  Lake 
Section  13,  24,  and  18 
(See  County)  Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  31199010064 
Status:  Unutilized 

Comment:  61  acres;  most  recent  use — 
recreation 

Kentucky 

Tract  2625 

Barkley  Lake,  Kentucky,  and  Tennessee 

Cadiz  Co:  Trigg  KY  4221 1- 

Location:  Adjoining  the  village  of  Rockcastle 

Landholding  Agency:  COE 
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Property  Number:  31199010025 

Status:  Excess 

Comment:  2.57  acres;  rolling  and  wooded 

Tract  2709-10  and  2710-2 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  31199010026- 
Status:  Excess 
Comment:  2.00  acres;  steep  and  wooded 

Tract  2708-1  and  2709-1 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  2V2  miles  in  a  southerly  direction 

from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  31199010027 
Status:  Excess 
Comment:  3.59  acres:  rolling  and  wooded;  no 

utilities 

Tract  2800 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  4V2  miles  in  a  southeasterly 

direction  from  the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  31199010028 
Status:  Excess 
Comment:  5.44  acres;  steep  and  wooded 

Tract  2915 

Barkley  Lake,  Kentucky  and  Tennessee 

Cadiz  Co:  Trigg  KY  42211- 

Location:  6V2  miles  west  of  Cadiz 

Landholding  Agency:  COE 

Property  Number:  31199010029 

Status:  Excess 

Comment:  5.76  acres;  steep  and  wooded;  no 

utilities 
Tract  2702 

Barkley  Lake,  Kentucky  and  Tennessee 
Cadiz  Co:  Trigg  KY  42211- 
Location:  1  mile  in  a  southerly  direction  from 

the  village  of  Rockcastle 
Landholding  Agency:  COE 
Property  Number:  31199010031 
Status:  Excess 
Comment:  4.90  acres;  wooded;  no  utilities 

Tract  4318 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  Trigg  Co.  adjoining  the  city  of 

Canton.  KY.  on  the  waters  of  Hopson  Creek 
Landholding  Agency:  COE 
Property  Number:  31199010032 
Status:  Excess 
Comment:  8.24  acres;  steep  and  wooded 

Tract  4502 

Barkley  Lake.  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  3V2  miles  in  a  southerly  direction 

from  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010033 
Status:  Excess 
Comment:  4.26  acres;  steep  and  wooded 

Tract  4611 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  5  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010034 
Status:  Excess 


Comment:  10.51  acres;  steep  and  wooded;  no 
utilities 


Tract  4619 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton,  KY 

Landholding  Agency:  COE 

Property  Number:  31199010035 

Status:  Excess 

Comment:  2.02  acres;  steep  and  wooded;  no 

utilities 
Tract  4817 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  6Vz  miles  south  of  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010036 
Status:  Excess 
Comment:  1.75  acres;  wooded 

Tract  1217 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  On  the  north  side  of  the  Illinois 

Central  Railroad 
Landholding  Agency:  COE 
Property  Number:  31199010042 
Status:  Excess 
Comment:  5.80  acres;  steep  and  wooded 

Tract  1906 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010044 
Status:  Excess 
Comment:  25.86  acres;  rolling  steep  and 

partially  wooded;  no  utilities 

Tract  1907 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  On  the  waters  of  Pilfen  Creek,  4 

miles  east  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010045 
Status:  Excess 
Comment:  8.71  acres;  rolling  steep  and 

wooded;  no  utilities 

Tract  2001  #1 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010046 
Status:  Excess 
Comment:  47.42  acres;  steep  and  wooded;  no 

utilities 
Tract  2001  #2 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  4V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010047 
Status:  Excess 
Comment:  8.64  acres;  steep  and  wooded;  no 

utilities 

Tract  2005 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Co:  Lyon  KY  42030- 

Location:  Approximately  5V2  miles  east  of 

Eddyville,  KY 
Landholding  Agency:  COE 
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Property  Number:  31199010048 
Status:  Excess 

Comment:  4.62  acres;  steep  and  wooded;  no 
utilities 

Tract  2307 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  Approximately  IVi  miles 

southeasterly  of  Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010049 
Status:  Excess 
Comment:  11.43  acres;  steep;  rolling  and 

wooded;  no  utilities 
Tract  2403 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  7  miles  southeasterly  of  Eddyville, 

KY 
Landholding  Agency:  COE 
Property  Number:  31199010050 
Status:  Excess 
Comment:  1.56  acres;  steep  and  wooded;  no 

utilities 
Tract  2504 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42030- 
Location:  9  miles  southeasterly  of  Eddyville, 

KY 
Landholding  Agency:  COE 
Property  Number:  31199010051 
Status:  Excess 
Comment:  24.46  acres;  steep  and  wooded;  no 

utilities 
Tract  214 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  South  of  the  Illinois  Central 

Railroad,  1  mile  east  of  the  Cumberland 

River 
Landholding  Agency:  COE 
Property  Number:  31199010052 
Status:  Excess 

Comment:  5.5  acres;  wooded;  no  utilities 
Tract  215 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number:  31199010053 
Status:  Excess 

Comment:  1.40  acres;  wooded;  no  utilities 
Tract  241 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Cp:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road,  6  miles 

west  of  Kuttawa,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010054 
Status:  Excess 
Comment:  1.26  acres;  steep  and  wooded;  no 

utilities 
Tracts  306,  311,  315  and  325 
Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  2.5  miles  southwest  of  Kuttawa, 

KY,  on  the  waters  of  Cypress  Creek 
Landholding  Agency:  COE 
Property  Number:  31199010055 
Status:  Excess 
Comment:  38.77  acres;  steep  and  wooded;  no 

utilities 
Tracts  2305,  2306,  and  2400-1 
Barkley  Lake,  Kentucky  and  Tennessee 


Eddyville  Co:  Lyon  KY  42030- 
Location:  6V2  miles  southeasterly  of 

Eddyville,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010056 
Status:  Excess 
Comment:  97.66  acres;  steep  rolling  and 

wooded;  no  utilities 
Tracts  5203  and  5204 
Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  Village  of  Linton,  KY  state  highway 

1254 
Landholding  Agency:  COE 
Property  Number:  31199010058 
Status:  Excess 
Comment:  0.93  acres;  rolling,  partially 

wooded;  no  utilities 
Tract  5240 

Barkley  Lake,  Kentucky  and  Tennessee 
Linton  Co:  Trigg  KY  42212- 
Location:  1  mile  northwest  of  Linton,  KY 
Landholding  Agency:  COE 
Property  Number:  31199010059 
Status:  Excess 
Comment:  2.26  acres;  steep  and  wooded;  no 

utilities 

Tract  4628 

Barkley  Lake,  Kentucky  and  Tennessee 
Canton  Co:  Trigg  KY  42212- 
Location:  4V2  miles  south  from  Canton,  KY 
Landholding  Agency:  COE 
Property  Number:  31199011621 
Status:  Excess 

Comment:  3.71  acres;  steep  and  wooded; 
subject  to  utility  easements 

Tract  4619-B 

Barkley  Lake,  Kentucky  and  Tennessee 

Canton  Co:  Trigg  KY  42212- 

Location:  4V2  miles  south  from  Canton,  KY 

Landholding  Agency:  COE 

Property  Number:  31199011622 

Status:  Excess 

Comment:  1.73  acres;  steep  and  wooded: 

subject  to  utility  easements 
Tract  2403-B 

Barkley  Lake,  Kentucky  and  Tennessee 
Eddyville  Co:  Lyon  KY  42038- 
Location:  7  miles  southeasterly  from 

Eddyville.  KY 
Landholding  Agency:  COE 
Property  Number:  31199011623 
Status:  Unutilized 
Comment:  0.70  acres,  wooded;  subject  to 

utility  easements 

Tract  241-B 

Barkley  Lake.  Kentucky  and  Tennessee 
GrandRivers  Co:  LyonKY  42045- 
Location:  South  of  Old  Henson  Ferry  Road, 

6  miles  west  of  Kuttawa.  KY 
Landholding  Agency:  COE 
Property  Number:  31199011624 
Status:  Excess 
Comment:  11.16  acres;  steep  and  wooded; 

subject  to  utility  easements 
Tracts  212  and  237 

Barkley  Lake,  Kentucky  and  Tennessee 
Grand  Rivers  Co:  Lyon  KY  42045- 
Location:  Old  Henson  Ferry  Road.  6  miles 

west  of  Kuttawa.  KY 
Landholding  Agency:  COE 
Property  Number:  31199011625 
Status:  Excess 
Comment:  2.44  acres;  steep  and  wooded: 

subject  to  utility  easements 


Tract  215-B 

Barkley  Lake.  Kentucky  and  Tennessee 
Grand  Rivers  Co;  Lyon  KY  42045- 
Locafion:  5  miles  southwest  of  Kuttawa 
Landholding  Agency:  COE 
Property  Number;  31 19901 1626 
Status:  Excess 

Comment:  1.00  acres;  wooded:  subject  to 
utility  easements 

Tract  233 

Barkley  Lake.  Kentucky  and  Tennessee 

Grand  Rivers  Co:  Lyon  KY  4204.5- 

Location:  5  miles  southwest  of  Kuttawa 

Landholding  Agency;  COE 

Property  Number:  31199011627 

Status:  Excess 

Comment:  1.00  acres;  wooded:  subject  to 

utility  easements 
Tract  N-819 

Dale  Hollow  Lake  &  Dam  Project 
Illwill  Creek,  Hwy  90 
Hobart  Co;  Clinton  KY  42601- 
Landholding  Agency;  COE 
Property  Number:  31199140009 
Status:  Underutilized 
Comment:  91  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 

Portion  of  Lock  &  Dam  No.  1 
Kentucky  River 

Carrolton  Co:  Carroll  KY  41008-0305 
Landholding  Agency:  COE 
Property  Number:  31199320003 
Status:  Unutilized 

Comment:  approx.  3.5  acres  (sloping),  access 
monitored 

Louisiana 

Wallace  Lake  Dam  and  Reservoir 

Shreveport  Co:  Caddo  LA  71103- 

Landholding  Agency:  COE 

Property  Number:  31199011009 

Status:  Unutilized 

Comment:  10.81  acres:  wildlife/forestry:  no 

utilities 
Bayou  Bodcau  Dam  and  Reservoir 
Haughton  Co:  Caddo  LA  71037-9707 
Location:  35  miles  Northeast  of  Shreyeport, 

La 
Landholding  Agency:  COE 
Property  Number:  31199011010 
Status:  Unutilized 
Comment;  203  acres:  wildlife/forestry;  no 

utilities 

Maryland 

VA  Medical  Center  9600  North  Point  Road 

Fort  Howard  Co:  Baltimore  MD  21052- 

Landholding  Agency;  VA 

Property  Number;  97199010020 

Status:  Underutilized 

Comment:  Approx.  10  acres,  wetland  and 

periodically  floods,  most  recent  use — 

dump  site  for  leayes 

Mississippi 

Parcel  7 

Grenada  Lake 

Sections  22,  23.  T24N 

Grenada  Co;  Yalobusha  MS  38901-0903 

Landholding  Agency;  COE 

Property  Number:  31199011019 

Status:  Underutilized 

Comment:  100  acres;  no  utilities: 

intermittently  used  under  lease — expires 

1994  , 
Parcel  8 
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Grenada  Lake 

Section  20,  T24N 

Grenada  Co:  Yalobusha  MS  38901-0903^ 

Landholding  Agency:  COE 

Property  Number:  31199011020 

Status:  Underutilized 

Comment:  30  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994  I 

Parcel  9  ' 

Grenada  Lake 

Section  20.  T24N,  R7E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011021 

Status:  Underutilized 

Comment:  23  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994  . 

Parcel  10 
Grenada  Lake 

Sections  16,  17,  18  T24N  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011022 
Status:  Underutilized 
Comment:  490  acres;  no  utilities; 

intermittently  used  under  lease — expires 

1994 

Parcel  2  I 

Grenada  Lake 
Section  20  and  T23N,  R5E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011023 
Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  3 

Grenada  Lake  | 

Section  4,  T23N.  R5E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011024 

Status:  Underutilized 

Comment:  120  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(13.5  acres/agriculture  lease) 

Parcel  4 
Grenada  Lake 

Section  2  and  3.  T23N,  R5E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011025 
Status:  Underutilized 

Comment:  60  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  5 

Grenada  Lake 

Section  7,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011026 

Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(14  acres/agriculture  lease] 

Parcel  6 

Grenada  Lake 

Section  9,  T24N,  R6E 

Grenada  Co:  Yalobusha  MS  38903-0903 

Landholding  Agency:  COE 

Property  Number:  31199011027 

Status:  Underutilized 


Comment:  80  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  1 1 
Grenada  Lake 
Section  20,  T24N,  R8E 
Grenada  Co:  Calhoun  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011028 
Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  12 
Grenada  Lake 
Section  25.  T24N,  R7E 
Grenada  Co:  Yalobusha  MS  38390-10903 
Landholding  Agency:  COE 
Property  Number:  31199011029 
Status:  Underutilized 

Comment:  30  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  13 

Grenada  Lake 

Section  34,  T24N,R7E 

Grenada  Co:  Yalobusha  MS  38903-0903 

Landholding  Agency:  COE 

Property  Number:  31199011030 

Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 

use — wildlife  and  forestry  management; 

(11  acres/agriculture  lease) 

Parcel  14 
Grenada  Lake 
Section  3,  T23N,R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011031 
Status:  Underutilized 

Comment:  15  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  15 
Grenada  Lake 
Section  4,  T24N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011032 
Status:  Underutilized 

Comment:  40  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  16 
Grenada  Lake 
Section  9,  T23N,  R6E 
Grenada  Co:  Yalobusha  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011033 
Status;  Underutilized 

Comment;  70  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  17 
Grenada  Lake 
Section  17,T23N,  R7E 
Grenada  Co:  Grenada  MS  28901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011034 
Status:  Underutilized 

Comment:  35  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Parcel  18 
Grenada  Lake 
Section  22,  T23N,R7E 
Grenada  Co:  Grenada  MS  28902-0903 
Landholding  Agency:  COE 
Property  Number:  31199011035 
Status:  Underutilized 

Comment:  10  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 


Parcel  19 
Grenada  Lake 
Section  9,  T22N,  R7E 
Grenada  Co:  Grenada  MS  38901-0903 
Landholding  Agency:  COE 
Property  Number:  31199011036 
Status:  Underutilized 

Comment:  20  acres;  no  utilities;  most  recent 
use — wildlife  and  forestry  management 

Missouri 

Harry  S  Truman  Dam  &  Reservoir 

Warsaw  Co:  Benton  MO  65355- 

Location:  Triangular  shaped  parcel  southwest 

of  access  road  "B",  part  of  Bledsoe  Ferry 

Park  Tract  150 
Landholding  Agency:  COE 
Property  Number:  31199030014 
Status:  Underutilized 
Comment:  1.7  acres;  potential  utilities 

Nebraska 

Hastings  Radar  Bomb  Scoring 
Hastings  Co;  Adams  NE  68901- 
Landholding  Agency:  Air  Force 
Property  Number:  18199810027 
Status:  Unutilized 
Comment:  11  acres 

Oklahoma 

Pine  Creek  Lake 

Section  27 

(See  County)  Co:  McCurtain  OK 

Landholding  Agency:  COE 

Property  Number:  31199010923 

Status:  Unutilized 

Comment:  3  acres;  no  utilities;  subject  to 

right  of  way  for  Oklahoma  State  Highway 

3 

Pennsylvania 

Mahoning  Creek  Lake 

New  Bethlehem  Co:  Armstrong  PA  16242- 

9603 
Location:  Route  28  north  to  Belknap,  Road  #4 
Landholding  Agency:  COE 
Property  Number:  31199010018 
Status:  Excess 
Comment:  2.58  acres;  steep  and  densely 

wooded 
Tracts  610,  611,612 
Shenango  River  Lake 
Sharpsville  Co:  Mercer  PA  16150- 
Location:  1-79  North,  1-80  West,  Exit  Sharon; 

R18  North  4  miles,  left  on  R518,  right  on 

Mercer  Avenue 
Landholding  Agency:  COE 
Property  Number:  31199011001 
Status:  Excess 
Comment:  24.09  acres;  subject  to  flowage 

easement 
Tracts  L24.  L26 
Crooked  Creek  Lake 
Co:  Armstrong  PA  03051- 
Location:  Left  bank — 55  miles  downstream  of 

dam 
Landholding  Agency:  COE 
Property  Number:  31199011011 
Status:  Unutilized 
Comment:  7.59  acres;  potential  for  utilities 

Portion  of  Tract  L-21A 
Crooked  Creek  Lake,  LR  03Q51 
Ford  City  Co:  Armstrong  PA  16226- 
Landholding  Agency:  COE 
Property  Number:  31199430012 
Status:  Unutilized 


55928 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55927 


Conunent:  Approximately  1.72  acres  of 
undeveloped  land,  subject  to  gas  rights 

Portion  of  Tract  119 

State  Rt  969 

Curwensville  Co:  ClearSeld  PA  16833- 

Landholding  Agency:  COE 

Property  Number:  31200010005 

Status:  Unutilized 

Comment:  approx.  17  acres,  hilly  wooded 
terrain 

South  Dakota 

S.  Nike  Ed.  Annex  Land 

Ellsworth  AFB 

Pennington  Co:  SD  57706- 

Landholdlng  Agency:  Air  Force 

Property  Numtwr:  18200220010 

Status:  Unutilized 

Comment:  7  acres  w/five  foundations  fi:om 

demolished  bldgs.  remain  on  site;  with  a 

road  and  a  parking  lot 

Tennessee 

Tract  6827 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2  V2  miles  west  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  31199010927 
Status:  Excess 

Comment:  .57  acres;  subject  to  existing 
easements 

Tracts  6002-2  and  6010 

Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 

Location:  3^/i  miles  south  of  village  of 

Tabaccoport 
Landholding  Agency:  CX)E 
Property  Number:  31199010928 
Status:  Excess 
Comment:  100.86  acres;  subject  to  existing 

easements 
Tract  11516 
Barkley  Lake 

Ashland  City  Co:  Dickson  TN  37015- 
Location:  '/^  mile  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  31199010929 
Statiis:  Excess 
Comment:  26.25  acres;  subject  to  existing 

easements 
Tract  2319 

J.  Percy  Priest  Dam  and  Resorvoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  West  of  Buckeye  Bottom  Road 
Landholding  Agency:  COE 
Property  Number:  31199010930 
Status:  Excess 
Comment:  14.48  acres;  subject  to  existing 

easements 
Tract  2227 

J.  Percy  Priest  Dam  and  Resorvoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  31199010931 
Status:  Excess 
Conmient:  2.27  acres;  subject  to  existing 

easements 
Tract  2107 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  Across  Fall  Creek  near  Fall  Creek 

camping  area 
Landholding  Agency:  COE 


Property  Number:  31199010932 

Status:  Excess 

Comment:  14.85  acres;  subject  to  existing 

easements 
Tracts  2601,  2602,  2603,  2604 
Cordell  Hull  Lake  and  Dam  Project 
Doe  Row  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  56 
Landholding  Agency:  COE 
Property  Number:  31199010933 
Status:  Unutilized 
Comment:  11  acres;  subject  to  existing 

easements 
Tract  1911 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  East  of  Lamar  Road 
Landholding  Agency:  COE 
Propesty  Number:  31199010934 
Status:  Excess 
Comment:  6.92  acres;  subject  to  existing 

easements 
Tract  2321 

J.  Percy  Priest  Dam  and  Reservoir 
Murfreesboro  Co:  Rutherford  TN  37130- 
Location:  South  of  Old  Jefferson  Pike 
Landholding  Agency:  COE 
Property  Number:  31199010935 
Status:  Excess 
Comment:  12  acres;  subject  to  existing 

easements 
Tract  7206 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  2</z  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  31199010936 
Status:  Excess 
Comment;  10.15  acres;  subject  to  existing 

easements 
Tracts  8813,  8814 
Barkley  Lake 

Cumberiand  Co:  Stewart  TN  37050- 
Location:  IVz  miles  East  of  Cumberland  City 
Landholding  Agency:  COE 
Property  Number:  31199010937 
Status:  Excess 
Comment:  96  acres;  subject  to  existing 

easements 
Tract  8911 
Barkley  Lake 
Cumberland  City  Co:  Montgomery  TN 

37050- 
Locatlon:  4  miles  east  of  Cumberland  City 
Landholding  Agency:  COE 
Property  Number:  31199010938 
Status:  Excess 
Comment:  7.7  acres;  subject  to  existing 

easements 
Tract  11503 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2  miles  downstream  from 

Cheatham  Dam 
Landholding  Agency:  COE 
Property  Number:  31199010939 
Status:  Excess 
Comment:  1.1  acres;  subject  to  existing 

easements 
Tracts  11523.  11524 
Barkley  Lake 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  2V2  miles  downstream  from 

Cheatham  Dam 


Landholding  Agency:  COE 

Property  Numh«r:  31199010940 

Status:  Excess 

Comment:  19.5  acres;  subject  to  existing 

easements 
Tract  6410 
Barkley  Lake 

Bumpus  Mills  Co:  Stewart  TN  37028- 
Location:  4V2  miles  SW.  of  Bumpus  Mills 
Landholding  Agency:  COE 
Property  Number:  31199010941 
Status:  Excess 
Comment:  17  acres;  subject  to  existing 

easements 
Tract  9707 
Barkley  Lake 

Palmyer  Co:  Montgomery  TN  37142- 
Location:  3  miles  NE  of  Palmyer,  TN. 

Highway  149 
Landholding  Agency;  COE 
Property  Number:  31199010943 
Status:  Excess 
Comment:  6.6  acres;  subject  to  existing 

easements 
Tract  6949 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  1  Vz  miles  SE  of  Dover,  TN 
Landholding  Agency:  COE 
Property  Number:  31199010944 
Status:  Excess 
Comment:  29.67  acres;  subject  to  existing 

easements 
Tracts  6005  and  6017 
Barkley  Lake 

Dover  Co:  Stewart  TN  37058- 
Location:  3  miles  south  of  Village  of 

Tobaccoport 
Landholding  Agency:  COE 
Property  Number;  31199011173 
Status:  Excess 
Comment:  5  acres;  subject  to  existing 

easements 
Tracts  K-1 191,  K-1 135 
Old  Hickory  Lock  and  Dam 
Hartsville  Co:  Trousdale  TN  37074- 
Landholding  Agency:  COE 
Property  Number:  31199130007 
Status:  Underutilized 
Comment:  54  acres,  (portion  in  floodway), 

most  recent  use — recreation 
Tract  A-102 

Dale  Hollow  Lake  &  Dam  Project 
Canoe  Ridge,  State  Hwy  52 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  31199140006 
Status:  Underutilized 
Comment:  351  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tract- A-1 20 

Dale  Hollow  Lake  &  Dam  Project 
Swann  Ridge,  State  Hwy  No.  53 
Celina  Co:  Clay  TN  38551- 
Landholding  Agency:  COE 
Property  Number:  31199140007 
Status:  Underutilized 
Comment:  883  acres,  most  recent  use — 

hunting,  subject  to  existing  easements 
Tract  D-185 

Dale  Hollow  Lake  &  Dam  Project 
Ashburn  Creek,  Hwy  No.  53 
Livingston  Co:  Clay  TN  38570- 
Landholding  Agency:  COE 
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Property  Number:  31199140010 
Status:  Underutilized 
Comment:  97  acres,  most  recent  use — 
hunting,  subject  to  existing  easements 

Texas 

Land 

Olin  E.  Teague  Veterans  Center 

1901  South  1st  Street 

Temple  Co:  Bell  TX  76504- 

Landholding  Agency:  VA 

Property  Number:  97199010079 

Status:  Underutilized 

Comment:  13  acres,  portion  formerly  landfill, 
portion  near  flammable  materials,  railroad 
crosses  property,  potential  utilities 

Wisconsin 

VA  Medical  Center 

County  Highway  E 

Tomah  Co:  Monroe  WI  54660- 

Landholding  Agency:  VA 

Property  Number:  97199010054 

Status:  Underutilized 

Comment:  12.4  acres,  serves  as  buffer 

between  center  and  private  property,  no 

utilities 

SuitableAJnavailable  Properties 

Buildings  (by  State) 

California 

Santa  Fe  Flood  Control  Basin 

Irwindale  Co:  Los  Angeles  CA  91706- 

Landholding  Agency:  COE 

Property  Number:  31199011298 

Status:  Unutilized 

Comment:  1400  sq.  ft.;  1  story  stucco;  needs 

rehab;  termite  damage;  secured  area  with 

alternate  access 

Idaho 

Bldg.  224 

Mountain  Home  Air  Force 

Co:  Elmore  ID  83648- 

Landholding  Agency:  Air  Force 

Property  Number:  18199840008 

Status:  Unutilized 

Comment:  1890  sq.  ft.,  no  plumbing  facilities, 
possible  asbestos/lead  paint,  most  recent 
use — office 

Bldg.  CFA-613 

Central  Facilities  Area 

Idaho  National  Engineering  Lab 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199630001 

Status:  Unutilized 

Comment:  1219  sq.  ft.,  most  recent  use — 
sleeping  quarters,  presence  of  asbestos,  off- 
site  use  only 

Illinois 

Bldg.  7 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  emd  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010001 
Status:  Unutilized 
Comment:  900  sq.  ft.;  1  floor  wood  frame; 

most  recent  use — residence 

Bldg.  6 

Ohio  River  Locks  &  Dam  No.  53 
Grand  Chain  Co:  Pulaski  IL  62941-9801 
Location:  Ohio  River  Locks  and  Dam  No.  53 
at  Grand  Chain 


Landholding  Agency:  COE 
Property  Number:  31199010002 
Status:  Unutilized 

Comment:  900  sq.  ft.;  one  floor  wood  frame; 
most  recent  use — residence 

Bldg.  5 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010003 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 

Bldg.  4 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010004 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 

Bldg.  3 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  liver  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010005 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame 

Bldg.  2 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010006 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  ft'ame; 

most  recent  use — residence 

Bldg.  1 

Ohio  River  Locks  &  Dam  No.  53 

Grand  Chain  Co:  Pulaski  IL  62941-9801 

Location:  Ohio  River  Locks  and  Dam  No.  53 

at  Grand  Chain 
Landholding  Agency:  COE 
Property  Number:  31199010007 
Status:  Unutilized 
Comment:  900  sq.  ft.;  one  floor  wood  frame; 

most  recent  use — residence 

Iowa 

Bldg.  00669 
Sioux  Gateway  Airport 
Sioux  City  Co:  Woodbury  lA  51110- 
Landholding  Agency:  Air  Force 
Property  Number:  18199310002 
Status;  Unutilized 

Comment:  1113  sq.  ft.,  1-story  concrete  block 
bldg.,  contamination  clean-up  in  process 

Montana 

VA  MT  Healthcare  210  S.  Winchester 

Miles  City  Co:  Custer  MT  59301- 

Landholding  Agency:  VA 

Property  Number:  97200030001 

Status:  Underutilized 

Comment:  18  buildings,  total  sq.  ft.  = 

123,851,  presence  of  asbestos,  most  recent 
use — clinic/office/food  production 

New  York 

Bldg.  1225 


Verona  Text  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220014 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1226 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220015 
Status:  Unutilized 

Comment:  7500  sq.  ft.,  most  recent  use — 
storage 

Bldg.  1227 
Verona  Text  Annex 
Vfrona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220016 
Status:  Unutilized 

Comment:  1152  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  most  recent  use — power  station 

Bldg.  1231 

Verona  Test  Annex  * 

Verona  Co;  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220017 

Status:  Unutilized 

Comment:  3865  sq.  ft.,  presence  of  asbestos/ 
lead  paint/volatile  organic  compounds, 
access  requirements,  most  recent  use — 
research  lab 

Bldg.  1233 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220018 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 
of  asbestos/lead  paint/volatile  organic 
compounds,  access  requirements,  most 
recent  use — power  station 

Bldgs.  1235, 1239 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force  ' 

Property  Number:  18200220019 

Status:  Unutilized 

Comment:  144/825  sq.  ft.,  need  repairs, 

presence  of  lead  paint,  most  recent  use — 

electric  switch  station 

Bldg.  1241 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  134  78- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220020 
Status:  Unutilized 

Comment:  159  sq.  ft.,  presence  of  lead  paint, 
most  recent  use — sewage  pump  station 

Bldg.  1243 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220021 

Status:  Unutilized 

Comment:-25  sq.  ft.,  most  recent  use — waste 

treatment 
Bldg.  1245 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220022 


55930 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55929 


Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1247 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220023 

Status:  Unutilized 

Comment:  576  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

power  station 
Bldg.  1250  ■•■  land 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220024 
Status:  Unutilized 
Conunent:  11,766  sq.  ft.  oRices/lab  with  495 

acres,  presence  of  asbestos/lead  paint/ 

wetlands 

Bldg.  1253 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220025 

Status:  Unutilized 

Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint/volatile  organic 

compounds,  access  requirements,  most 

recent  use — ^research  lab 
Bldg.  1255 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220026 
Status:  Unutilized 
Comment:  576  sq.  ft.,  needs  repair,  presence 

of  lead  paint/volatile  organic  compounds, 

access  requirement,  most  recent  use — 

power  station 
Bldg.  1261 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220027 
Status:  Unutilized 
Comment:  3835  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Bldg.  1263 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220028 
Status:  Unutilized 
Comment:  576  sq.  ft.  needs  repair,  presence 

of  lead  paint,  most  recent  use — ^power 

station 

Bldgs.  1266, 1269 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220029 

Status:  Unutilized 

Comment:  3730/3865  sq.  ft.,  need  repairs, 

presence  of  asbestos/lead  paint,  most 

recent  use — ^research  lab 
Bldg.  1271 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220030 


Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station . 
Bldg.  1273 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220031 
Status:  Unutilized 
Comment:  87  sq.  ft.,  presence  of  asbestos. 

most  recent  use — sewage  pump  station 
Bldg.  1277 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220032 
Status:  Unutilized 
Comment:  3865  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 
Bldg.  1279 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220033 
Status:  Unutilized 
Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 
Bldg.  1285 
Verona  Test  Annex 
Verona  Co:  Oneida  NY  13478- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220034 
Status:  Unutilized 
Comment:  4690  sq.  ft.,  needs  repair,  presence 

of  asbestos/lead  paint,  most  recent  use — 

research  lab 

Bldg.  1287 

Verona  Test  Annex 

Verona  Co:  Oneida  NY  13478 

Landholding  Agency:  Air  Force 

Property  Number:  18200220035 

Status:  Unutilized 

Comment:  1152  sq.  ft.,  needs  repair,  presence 

of  lead  paint,  most  recent  use — power 

station 

Ohio 

Bldg.— Berlin  Lake 

7400  Bedell  Road 

Berlin  Center  Co:  Mahoning  OH  44401-9797 

Landholding  Agency:  COE 

Property  Number:  31199640001 

Status:  Unutilized 

Comment:  1420  sq.  ft.,  2-story  brick  w/garage 
and  basement,  most  recent  use — 
residential,  secured  w/altemate  access 

Pennsylvania 

Tract  353 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199430019 

Status:  Unutilized 

Comment:  812  sq.  ft.,  2-story,  log  structure, 
needs  repair,  most  recent  use — residential, 
if  used  for  habitation  must  be  flood  proofed 
or  removed  off-site 

Tract  403A 

Grays  Landing  Lock  &  Dam  Project 
Greensboro  Co:  Greene  PA  15338 
Landholding  Agency:  COE 
Property  Number:  31199430021 


Status:  Unutilized 

Comment:  620  sq.  ft.,  2-stor\'.  needs  repair, 
most  recent  use — residential,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site. 

Tract  403B 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199430022 

Status:  Unutilized 

Comment:  1600  sq.  ft.,  2-story,  brick 
structure,  needs  repair,  most  recent  use — 
residential,  if  used  for  habitation  must  be 
flood  proofed  or  removed  off-site. 

Tract  403C 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199430023 

Status:  Unutilized 

Comment:  672  sq.  ft.,  2-story  carriage  house/ 
stable  bam  type  structure,  needs  repair, 
most  recent  use — storage/garage,  if  used  for 
habitation  must  be  flood  proofed  or 
removed 

Tract  434 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Greene  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199430024 

Status:  Unutilized 

Comment:  1059  sq.  ft.,  2-story,  wood  frame. 
2  apt.  units,  historic  property,  if  used  for 
habitation  must  be  flood  proofed  or 
removed  off-site 

Tract  No.  224 

Grays  Landing  Lock  &  Dam  Project 

Greensboro  Co:  Green  PA  15338- 

Landholding  Agency:  COE 

Property  Number:  31199440001 

Status:  Unutilized 

Comment:  1040  sq.  ft.,  2  story  bldg.,  needs 
repair,  historic  struct.,  flowage  easement,  if 
habitation  is  desired  property  will  be 
required  to  be  flood  proofed  or  removed  off 
site 

Wisconsin 

Former  Lockmaster's  Dwelling 

DePere  Lock  100  James  Street 

De  Pere  Co:  Brown  WI  54115- 

Landholding  Agency:  COE 

Property  Number:  31199011526 

Status:  Unutilized 

Comment:  1224  sq.  ft.;  2  story  brick/wood 

frame  residence;  needs  rehab;  secured  area 

with  alternate  access 
Bldg.  2 

VA  Medical  Center  5000  West  National  Ave. 
Milwaukee  WI  53295- 
Landholding  Agency:  VA 
Property  Number:  97199830002 
Status:  Underutilized 
Comment:  133,730  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage 

Land  (by  State) 

Illinois 

Lake  Shelbyville 

Shelbyville  Co:  Shelby  &  Moultrie  IL  62565- 

9804 
Landholding  Agency:  COE 
Property  Number:  31199240004 
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Status:  Unutilized 

Comment:  5  parcels  of  land  equalling  0.70 
acres,  improved  w/4  small  equipment 
storage  bldgs.  and  a  small  access  road, 
easement  restrictions. 

Iowa 

38  acres 

VA  Medical  Center 
1515  West  Pleasant  St. 
Knoxville  Co:  Marion  lA  50138- 
Landholding  Agency:  VA 
Property  Number:  97199740001 
Status:  Unutilized 
Comment:  golf  course 

Michigan 

VA  Medical  Center 
5500  Armstrong  Road 
Battle  Creek  Co:  Calhoun  MI  49016- 
Landholding  Agency:  VA 
Property  Number:  97199010015 
Status:  Underutilized 
Comment:  20  acres,  used  as  exercise  trails 
and  storage  areas,  potential  utilities 

New  York  | 

VA  Medical  Center 

Fort  Hill  Avenue 

Canandaigua  Co:  Ontario  NY  14424- 

Landholding  Agency:  VA 

Property  Number:  97199010017 

Status:  Underutilized 

Comment:  27.5  acres,  used  for  school 

ballfield  and  parking,  existing  utilities 

easements,  portion  leased. 

Pennsylvania 

East  Branch  Clarion  River  Lake 

Wilcox  Co:  Elk  PA 

Location:  Free  camping  area  on  the  right 

bank  off  entrance  roadway 
Landholding  Agency:  COE 
Property  Number:  31199011012 
Status:  Underutilized 
Comment:  1  acre;  most  recent  use — free 

campground 
Dashields  Locks  and  Dam 
(Glenwillard,  PA) 
.  Crescent  Twp.  Co:  Allegheny  PA  15046-0475 
Landholding  Agency:  COE 
Property  Number:  31199210009 
Status:  Unutilized 
Comment:  0.58  acres,  most  recent  use — 

baseball  field 
VA  Medical  Center 
New  Castle  Road 
Butler  Co:  Butler  PA  16001- 
Landholding  Agency:  VA 
Property  Number:  97199010016 
Status:  Underutilized 
Comment:  Approx.  9.29  acres,  used  for 

patient  recreation,  potential  utilities 

Land  No.  645 

VA.  Medical  Center 

Highland  Drive 

Pittsburgh  Co:  Allegheny  PA  15206- 

Location:  Between  Campania  and  Wiltsie 
Streets 

Landholding  Agency:  VA 

Property  Number:  97199010080 

Status:  Unutilized 

Comment:  90.3  acres,  heavily  wooded, 
property  includes  dump  area  and 
numerous  site  storm  drain  outfalls 

Land — 34.16  acres 
VA  Medical  Center 


1400  Black  Horse  Hill  Road 
Coatesville  Co:  Chester  PA  19320- 
Landholding  Agency:  VA 
Property  Number:  97199340001 
Status:  Underutilized 
Comment:  34.16  acres,  open  field,  most 
recent  use — recreation/buffer 

Suitable/To  Be  Excessed 

Buildings  (by  State) 

Massachusetts 

Cuttyhunk  Boathouse 

South  Shore  of  Cuttyhunk  Pond 

Gosnold  Co:  Dukes  MA  02713- 

Landholding  Agency:  DOT 

Property  Number:  87199310001 

Status:  Unutilized 

Comment:  2700  sq.  ft.,  wood  frame,  one 

story,  needs  rehab,  limited  utilities,  off-site 

use  only 
Nauset  Beach  Light 
Nauset  Beach  Co:  Barnstable  MA 
Landholding  Agency:  DOT 
Property  Number:  87199420001 
Status:  Unutilized 
Comment:  48  foot  tower,  cylindrical  cast 

iron,  most  recent  use — aid  to  navigation 
Light  Tower,  Highland  Light 
Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430005 
Status:  Excess 
Comment:  66  ft.  tower,  14'9'  diameter,  brick 

structure,  scheduled  to  be  vacated  9/94 

Keepers  Dwelling 

Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 

North  Truro  Co:  Barnstable  MA  02652- 

Landholding  Agency:  DOT 

Property  Number:  87199430006 

Status;  Excess 

Comment:  1160  sq.  ft.,  2-story  wood  frame, 

attached  to  light  tower,  scheduled  to  be 

vacated  9/94 
Duplex  Housing  Unit 
Highland  Light 

Near  Rt.  6,  9  miles  south  of  Race  Point 
North  Truro  Co:  Barnstable  MA  02652- 
Landholding  Agency:  DOT 
Property  Number:  87199430007 
Status:  Excess 
Comment:  2  living  units,  930  sq.  ft.  each,  1- 

story  each,  located  on  eroding  ocean  bluff, 

scheduled  to  be  vacated  9/94 

Nahant  Towers 
Nahant  Co:  Essex  MA 
Landholding  Agency:  DOT 
Property  Number:  87199530001 
Status:  Unutilized 

Comment:  196  sq.  ft.,  8-story  observation 
tower 

New  York 

Bldg.  1 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530048 

Status:  Excess 

Comment:  4955  sq.  ft.,  2  story  concrete  block, 

needs  rehab,  most  recent  use — 

administration 

Bldg.  2 


Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530049 
Status:  Excess 

Comment:  1476  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop 

Bldg.  6 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530050 
Status:  Excess 

Comment:  2466  sq.  ft.,  1  story  concrete  block, 
needs  rehab,  most  recent  use — repair  shop 

Bldg.  11 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530051 
Status:  Excess 

Comment:  1750  sq.  ft.,  1  story  wood  frame, 
needs  rehab,  most  recent  use — storage 

Bldg.  8 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landholding  Agency:  Air  Force 

Property  Number:  18199530052 

Status:  Excess 

Comment:  1812  sq.  ft.,  1  story  concrete  block, 

needs  rehab,  most  recent  use — repair  shop 

communications 

Bldg.  14 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530053 
Status:  Excess 

Comment:  156  sq.  ft.,  1  story  wood  ft'ame, 
most  recent  use — vehicle  fuel  station 

Bldg.  30 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530054 
Status:  Excess 

Comment:  3649  sq.  ft.,  1  story,  needs  rehab, 
most  recent  use — assembly  hall 

Bldg.  31 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530055 
Status:  Excess 

Comment:  8252  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage 

Bldg.  32 
Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 
Landholding  Agency:  Air  Force 
Property  Number:  18199530056 
Status:  Excess 

Comment:  1627  sq.  ft.,  1  story  concrete  block, 
most  recent  use — storage 

South  Carolina 

5  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  101  Vector  Ave.,  112, 114, 116, 118 

Intercept  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830035 
Status:  Unutilized 


55932 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


55931 


Comment:  1433  sq.  ft.  +  345  sq.  ft.  carport, 
lead  base  paint/ exterior  most  recent  use — 
residential 

1  Bldg. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  102  Vector  Ave. 

Landholding  Agency:  Air  Force 

Property  Number:  18199830036 

Status:  Unutilized 

Comment:  1545  sq.  ft.  +  345  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 
1  Bldg. 

Charleston  AFB  Annex  Housing 
N.  Charleston  SC  29404-4827 
Location:  103  Vector  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830037 
Status:  Unutilized 
Comment:  1445  sq.  ft.  +  346  sq.  ft.  carport, 

lead  base  paint/exterior  most  recent  use — 

residential 

18  Bldgs. 

Charleston  AFB  Annex  Housing 

N.  Charleston  SC  29404-4827 

Location:  104-107  Vector  Ave.,  108-111, 

113, 115. 117, 119  Intercept  Ave..  120-122 

Radar  Ave. 
Landholding  Agency:  Air  Force 
Property  Number:  18199830038 
Status:  Unutilized 
Comment:  1265  sq.  ft.  +  353  sq.  ft.  carport. 

lead  base  paint/exterior  most  recent  use — 

residential 

Land  (by  State) 

Alaska 

Gibson  Cove  Tract 

Kodiak  Co:  AK  99619- 

Landholding  Agency:  DOT 

Property  Number:  87199920001 

Status:  Unutilized 

Comment:  37.55  acres,  undeveloped  land 

Georgia 

Lake  Sidney  Lanier 

Co:  Forsyth  GA  30130- 

Location:  Located  on  Two  Mile  Creek  adj.  to 

State  Route  369 
Landholding  Agency:  COE 
Property  Number:  31199440010 
Status:  Unutilized 
Comment:  0.25  acres,  endangered  plant 

species 
Lake  Sidney  Lanier — 3  parcels 
Gainesville  Co;  Hall  GA  30503- 
Location;  Between  Gainesville  H.S.  and  State 

Route  53  By-Pass 
Landholding  Agency;  COE 
Property  Number:  31199440011 
Status:  Unutilized 
Comment:  3  parcels  totalling  5.17  acres,  most 

recent  use — buffer  zone,  endemgered  plant 

species 

Kansas 

Parcel  #1 
Fall  River  Lake 
Section  26 
Co:  Greenwood  KS 
Landholding  Agency:  COE 
Property  Number:  31199010065 
Status:  Unutilized 

Comment:  126.69  acres;  most  recent  use — 
recreation  and  leased  cottage  sites 


Parcel  No.  2,  El  Dorado  Lake 
Approx.  1  mi  east  of  the  town  of  El  Dorado 
Co:  Butler  KS 
Landholding  Agency:  COE 
Property  Number:  31199210005 
Status:  Unutilized 

Comment:  11  acres,  part  of  a  relocated 
railroad  bed,  rural  area 

Massachusetts 

Buffumville  Dam 

Flood  Control  Project 

Gale  Road 

Carlton  Co:  Worcester  MA  01540-0155 

Location:  Portion  of  tracts  B-200,  B-248,  B- 

251,  B-204,  B-247.  B-200  and  B-256 
Landholding  Agency;  COE 
Property  Number:  31199010016 
Status:  Excess 
Comment:  1.45  acres 

New  York 

14.90  Acres 

Hancock  Field 

Syracuse  Co:  Onandaga  NY  13211- 

Landfaolding  Agency:  Air  Force 

Property  Number:  18199530057 

Status:  Excess 

Comment:  Fenced  in  compound,  most  recent 

use — Air  Natl.  Guard  Communication  & 

Electronics  Group 

Tennessee 

Tract  D-456 

Cheatham  Lock  and  Dam 
Ashland  Co:  Cheatham  TN  37015- 
Location:  Right  downstream  bank  of 

Sycamore  Creek 
Landholding  Agency:  COE 
Property  Number:  31199010942 
Status:  Excess 
Comment;  8.93  acres;  subject  to  existing 

easements 

Texas 

Corpus  Christi  Ship  Channel 
Corpus  Christi  Co;  Neuces  TX 
Location;  East  side  of  Carbon  Plant  Road, 

approx.  14  miles  NW  of  downtown  Corpus 

Christi 
Landholding  Agency:  COE 
Property  Number:  31199240001 
Status;  Unutilized 
Comment;  4.4  acres,  most  recent  use — farm 

land 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Dwelling  A 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency;  DOT 

Property  Number:  87199120001 

Status:  Excess 

Reason:  Floodway 

Dwelling  B 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number;  87199120002 

Status:  Excess 

Reason:  Floodway 

Oil  House 


USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number:  87199120003 

Status;  Excess 

Reason:  Floodway 

Garage 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  NumhKer:  87199120004 

Status:  Excess 

Reason:  Floodway 

Shop  Building 

USCG  Mobile  Pt.  Station 

Ft.  Morgan 

Gulfshores  Co:  Baldwin  AL  36542- 

Landholding  Agency:  DOT 

Property  Number;  87199120005 

Status;  Excess 

Reason:  Floodway 

Bldg.  7 

VA  Medical  Center 

Tuskegee  Co;  Macon  AL  36083- 

Landholding  Agency;  VA 

Property  Number;  97199730001 

Status:  Underutilized 

Reason;  Secured  Area 

Bldg.  8 

VA  Medical  Center 

Tuskegee  Co:  Macon  AL  36083- 

Landholding  Agency;  VA 

Property  Number:  97199730002 

Status:  Underutilized 

Reason:  Secured  Area 

Alaska 

Bldg.  15532 

Elmendorf  AFB 

Elmendorf  AFB  Co:  AK  99506- 

Landholding  Agency:  Air  Force 

Property  Number:  18200220001 

Status:  Unutilized 

Reasons:  Within  airport  runway  clear  zone. 

Secured  Area 
Bldg.  18 

USCG  Support  Center 
Kodiak  Co:  Kodiak  Island  AK  99619-5000 
Landholding  Agency:  DOT 
Property  Number:  87199210132 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
GSA  Number  :  U-ALAS-655A 
Boathouse 

Coast  Guard  Station  Ketchikan 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200020001 
Status;  Unutilized 
Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  23 

USCG  Integrated  Support  Command 
Kodiak  Co;  Kodiak  Island  AK  99619- 
Landholding  Agency;  DOT 
Property  Number:  87200110009 
Status;  Excess 

Reason:  Extensive  deterioration 
Bldg.  25 

USCG  Integrated  Support  Command 
Kodiak  Co:  Kodiak  Island  AK  99619- 
Landholding  Agency:  DOT 
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Property  Number:  87200110010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  52 

Integrated  Support  Command 

Kodiak  Co:  AK  99615- 

Landfaolding  Agency:  DOT 

Property  Number:  87200110012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Barracks 

LORAN  Statiop 

Sitkinak  Island  Co:  AK 

Landholding  Agency:  DOT 

Property  Number:  87200120007 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 
Incinerator  Bldg.  | 

LORAN  Station 
Sitkinak  Island  Co:  AK 
Landholding  Agency:  DOT 
Property  Number:  87200120008 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 
Signal/Power  Bldg. 
LORAN  Station 
Sitkinak  Island  Co:  AK 
Landholding  Agency:  DOT 
Property  Number:  87200120009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
.  explosive  material;  Floodway;  Extensive 

deterioration 
Transmitter  Bldg. 
LORAN  Station 
Sitkinak  Island  Co:  AK 
Landholding  Agency:  DOT 
Property  Number:  87200120010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 
Waste  Water  Treatment  Bldg. 
LORAN  Station 
Sitkinak  Island  Co:  AK 
Landholding  Agency:  DOT 
Property  Number:  87200120011 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 

Bldg.  VOOl  I 

Point  Higgins 

Ketchikan  Co:  AK  99901-  . 

Landholding  Agency:  DOT 

Property  Number:  87200140001 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldgs.  T003,  T004  | 

Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number  87200140002 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  BOOl 

Point  Higgins 

Ketchikan  Co:  AK  99901- 


Landholding  Agency:  DOT 
Property  Number:  87200140003 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B002 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140004 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B003 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140005 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B004 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140006 

Status:  Excess 

Reason:  SeciKed  Area 

Bldg.  B006 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140007 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  BOOB 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140008 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B009 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140009 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  BOll 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140010 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  B012 
Point  Higgins 
Ketchikan  Co:  AK  99901- 
Landholding  Agency:  DOT 
Property  Number:  87200140011 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  BOOO 

Point  Higgins 

Ketchikan  Co:  AK  99901- 

Landholding  Agency:  DOT 

Property  Number:  87200140012 

Status:  Excess 


Reason:  Extensive  deterioration 

Bldgs.  T03,  T04,  002 

Loran  Station 

Kodiak  Co:  Kodiak  Island  AK  99619- 

Landholding  Agency:  DOT 

Property  Number;  87200210006 

Status:  Excess 

Reason:  Extensive  deterioration 

Longhouse 

U.S.  Coast  Guard 

Valdez  Co:  AK  99686- 

Landholding  Agency:  DOT 

Property  Number:  87200220006 

Status:  Excess 

Reason:  Extensive  deterioration 

Arkansas 

Dwelling 

Bull  Shoals  Lake/Dry  Run  Road 

Oakland  Co:  Marion  AR  72661- 

Landholding  Agency:  COE 

Property  Number:  31199820001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Helena  Casting  Plant 

Helena  Co:  Phillips  AR  72342- 

Landholding  Agency:  COE 

Property  Number:  31200220001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

California 

Bldg.  30101 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30131,30709 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30137,  30701 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30235 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210022 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30238,  30446 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA 

Landholding  Agency:  Air  Force 

Property  Number:  18200210023 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30239,  30444 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30306,  30335.  30782 
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Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30339,  30340.  30341 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30447 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30524 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number;  18200210028 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  30647 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30710.  30717 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  182002)0030 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30718,  30607 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210031 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30722,  30735 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210032 

Status:  Unutilized 

Reason:  Secured  Area    , 

Bldgs.  30775,  30777 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210033 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30830,  30837 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  30839,  30844,  30854 

Vandenberg  AFB 

Vandenberg  Co:  Santa  Barbara  CA  93437- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210035 


Status:  Unutilized 

Reason:  Secured  Area 

Soil  &  Materials  Testing  Lab 

Sausalito  Co:  CA  00000- 

Landholding  Agency:  COE 

Property  Number:  31199920002 

Status:  Excess 

Reason:  contamination 

Bldgs.  M03.  M014.  M017 

Sandia  National  Lab 

Livermore  Co:  Alameda  CA  94550- 

Landholding  Agency:  Energy 

Property  Number:  41200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  30147 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230033 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  30220 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230034 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  30891 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230035 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  30932 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200230036 

Status:  Excess 

Reason:  Secured  Area 

Bldgs.  18412,  18413,  18414 

Marine  Warfare  Training  Ctr 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200230040 

Status:  Excess 

Reason:  Extensive  deterioration 

10  Bldgs. 

USCG  Station  Humboldt  Bay 

Samoa  Co:  Humboldt  CA  95564-9999 

Landholding  Agency:  DOT 

Property  Number:  87199440027 

Status:  Excess 

Reason:  Extensive  deterioration 

Comment:  Land  to  be  relinquished  to  BLM 

(Public  Domain  Land) 
Bldg.  30 

Coast  Guard  Group 
One  Verba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210007 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  40 

Coast  Guard  Group 
One  Yerba  Buena  Island 
San  Francisco  Co:  CA  34118- 
Landholding  Agency:  DOT 
Property  Number:  87200210008 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldg.  75 

Coast  Guard  Group 
One  Verba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210009 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldg.  270 

Coast  Guard  Group 
One  Verba  Buena  Island 
San  Francisco  Co:  CA  94118- 
Landholding  Agency:  DOT 
Property  Number:  87200210010 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  391 
U.S.  Coast  Guard 
Pacific  Strike  Team 
Novato  Co;  Marin  CA  94934- 
Landholding  Agency;  DOT 
Property  Number:  87200220005 
Status:  Underutilized 
Reason:  Secured  Area 
Qtrs.  D 

USCG  Pt.  Conception 
Light  Station 
Lompoc  Co:  CA 
Landholding  Agency:  DOT 
Property  Number:  87200220008 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Qtrs.  A&B 
USCG  Pt.  Argueilo 
LORAN  Station 
Lompoc  Co;  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220009 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Garage 

USCG  Pt.  Argueilo 
LORAN  Station 
Lompoc  Co:  CA 
Location;  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220010 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 

deterioration 
Qtrs.  C&D 
USCG  Pt.  Argueilo 
LORAN  Station 
Lompoc  Co:  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  8720022001 1 
Status:  Unutilized      * 
Reasons:  Secured  Area;  Extensive 

deterioration 
Transmitter  Bldg. 
USCG  Pt.  Argueilo 
LORAN  Station 
Lompoc  Co:  CA 
Location:  Vandenberg  AFB 
Landholding  Agency:  DOT 
Property  Number:  87200220012 
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Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Colorado  i 

Bidg.  34 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199540001 

Status:  Underutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  35 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  4 1 1 99540002 

Status:  Underutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  36 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199540003 

Status:  Underutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  2 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610039 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  7 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610040 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  31-A 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610041 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  33 

Grand  Junction  Projects  Office 

Grand  Junction  Co:  Mesa  CO  81503- 

Landholding  Agency:  Energy 

Property  Number:  41199610042 

Status:  Unutilized 

Reasons:  Contamination;  Secured  Area 

Bldg.  727 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910001 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  729 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910002 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  779 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910003 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  780 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910004 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  780A 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910005 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  780B 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910006 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  782 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910007 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  783 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910008 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  784(A-D) 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020-  ^ 
Landholding  Agency:  Energy 
Property  Number:  41199910009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  785 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910010 
Status;  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  786 

Rocky  Flats  Environmental  Tech  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41199910011 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  787(A-D) 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910012 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 


Bldg.  875 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80O20- 
Landholding  Agency:  Energy 
Property  Number:  41199910013 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  880 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910014 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  886 

Rocky  Flats  Environmental  Tech  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910015 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  308A 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910016 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  788 

Rocky  Flats  Env.  Tech.  site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199910017 
Status:  Underm^lized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  888 

Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930001 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  714  A/B 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930021. 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  717 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930022 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  770 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930023 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  771 

Rocky  FlaU  Env.  Tech.  Site 
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Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930024 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  771B 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41199930025 

Status:  Underutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  771C 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930026 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  772-772A 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency;  Energy 
Property  Number:  41199930027 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  773 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930028 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  774 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41199930029 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  776 

Rocky  Flats  Environmental  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200010001 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  m 

Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  778 

Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010003 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Structure  712-712A 
Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 


Property  Number:  41200010004 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Structure  713-71 3 A 
Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010005 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Structure  771  TUN 

Rocky  Flats  Environmental  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200010006 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Structure  776A-781 
Rocky  Flats  Environmental  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200010007 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  Ill,  lllB 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200030001 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  125 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200120001 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  333 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  762 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  762A 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200120004 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  792 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200120005 
Status:  Excess 


Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldg.  792A 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agenc:v:  Energy 
Property  Number:  41200120006 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  .Securtid  Area 
Bldgs.  124,  129 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  C:0  80020- 
Landholding  Agencv;  Energy 
Property  Number:  41200220002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs.  371.374,3744^ 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  376-378,  381 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220004 
Status:  Excess 

Reasons:  Within  2000  ft,  of  flammable  or 
explosive  material:  Secured  Area 

Bldgs.  441-443.  452 
Rockv  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agencv:  Energy 
Property  Number:  41200220005 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  557.  559 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220000 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area 
Bldgs.  561,  562 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220007 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  564.  566/A,  569 

Rocky  Flats  Env.  Tet:h.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220008 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  662,  663 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220009 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
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Bldgs.  666.  681 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220010 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Secured  Area 

Bldgs.  701.  705-708 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220011 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  714,  715,  718 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220012 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  731,  732 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220013 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  750,  763-765 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220014 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  778,  790 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefl^erson  CO  80020- 
Landholding  Agency:  Energy 
.  Property  Number:  41200220015 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  850.  864-865 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220016 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or. 

explosive  material;  Secured  Area 
Bldgs.  869,  879 
Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220017 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldgs.  881,  881F,881H 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220018 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  883-885,  887 
Rocky  Flats  Env.  Tech.  Site 


Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220019 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  891 

Rocky  Flats  Env.  Tech.  Site 
Golden  Co:  Jefferson  CO  80020- 
Landholding  Agency:  Energy 
Property  Number:  41200220020 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  906,991,995 

Rocky  Flats  Env.  Tech.  Site 

Golden  Co:  Jefferson  CO  80020- 

Landholding  Agency:  Energy 

Property  Number:  41200220021 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Alemeda  Facility 
350  S.  Santa  Fe  Drive 
Denver  Co:  Denver  CO  80223- 
Landholding  Agency:  DOT 
Property  Number:  87199010014 
Status:  Unutilized 
Reason:  Other  environmental 
Comment:  contamination 

Connecticut 

Hezekiah  S.  Ramsdell  Farm 

West  Thompson  Lake 

North  Grosvenordale  Co:  Windham  CT 

06255-9801 
Landholding  Agency:  COE 
Property  Number:  31199740001 
Status:  Unutilized 

Reasons:  Floodway;  Extensive  deterioration 
Bldgs.  25  and  26 
Prospect  Hill  Road 
Windsor  Co:  Hartford  CT  06095- 
Landholding  Agency:  Energy 
Property  Number:  41199440003 
Status:  Excess 
Reason:  Secured  Area 

9  Bldgs. 

Knolls  Atomic  Power  Lab,  Windsor  Site 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  41199540004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  8,  Windsor  Site 

Knolls  Atomic  Power  Lab 

Windsor  Co:  Hartford  CT  06095- 

Landholding  Agency:  Energy 

Property  Number:  41199830006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Falkner  Island  Light 

U.S.  Coast  Guard 

Guilford  Co:"New  Haven  CT  06512- 

Landholding  Agency:  DOT 

Property  Number:  87199240031 

Status:  Unutilized 

Reason:  Floodway 

Florida 

Bldg.  1345 

Cape  Canaveral  AFS 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210016 


Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  24451 

Cape  Canaveral  AFS 

Cape  Canaveral  Co:  Brevard  FL  32907- 

Landholding  Agency:  Air  Force 

Property  Number:  18200210017 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  55122 
Cape  Canaveral  AFS 
Cape  Canaveral  Co:  Brevard  FL  32907- 
Landholding  Agency:  Air  Force 
Property  Number:  18200210018 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  #3,  Recreation  Cottage 
USCG  Station 

Marathon  Co:  Monroe  FL  33050- 
Landholding  Agency:  DOT 
Property  Number:  87199210008 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Bldg.  103,  Trumbo  Point 
Key  West  Co:  Monroe  FL  33040- 
Landholding  Agency:  DOT 
Property  Number:  87199230001 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Exchange  Building 
St.  Petersburg  Co:  Pinellas  FL  33701- 
Landholding  Agency:  DOT 
Property  Number:  87199410004 
Status:  Unutilized 
Reason:  Floodway 

9988  Keepers  Quarters  A 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440009 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9989  Keepers  Quarters  B 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440010 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9990  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440011 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9991  Plant  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440012 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9992  Shop  Bldg. 
Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 
Landholding  Agency:  DOT 
Property  Number:  87199440013 
Status:  Underutilized 
Reasons:  Floodway;  Secured  Area 

9993  Admin.  Bldg. 
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Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440014 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

9994  Water  Pump  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  IX3T 

Property  Number:  87199440015 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440016 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

9999  Storage  Bldg. 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440017 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

3  Bldgs.  and  Land 

Peanut  Island  Station 

Riveria  Beach  Co:  Palm  Beach  FL  33419- 

0909 
Landholding  Agency:  DOT 
Property  Number:  87199510009 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 
Cape  St.  George  Lighthouse 
Co:  Franklin  FL  32328- 
Landholding  Agency:  DOT 
Property  Number:  87199640002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Maint/Carpentry  Shop 
USCG  Station 

St.  Petersburg  Co:  Pinellas  FL  33701- 
Landholding  Agency:  DOT 
Property  Number:  87200120001 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Georgia 

Coast  Guard  Station  , 

St.  Simons  Island 

Co:  Glynn  GA  31522-0577 

Landholding  Agency:  DOT 

Property  Number:  87199540002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Idaho 

Bldg.  AFD0070 

Albeni  Falls  Dam 

Oldtown  Co:  Bonner  ID  83822- 

Landholding  Agency:  COE 

Property  Number:  31199910001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PBF-621 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-691 


Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-625 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-650 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  8341 5- 

Landholding  Agency:  Energy 

Property  Number:  41199610005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CPP-608 

Idaho  National  Engineering  Laboratorv 

Scoville  Co:  Butte  ID  834 1 5- 

Landholding  Agency:  Energy 

Property  Number:  41199610006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-660 

Idaho  National  Engineering  Laboratorv 

Scoville  Co:  Butte  ID  834 1 5- 

Landholding  Agency:  Energy 

Property  Number:  41199610007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-636 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

PropA-ty  Number:  41199610008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-609 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-670 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-661 

Idaho  National  Engineering  Laborator\' 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number:  41199610011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-657 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-669 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610013 


Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-637 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-635 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-638 

Idaho  National  Engineering  LaborHtorv 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610016 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  TAN-651 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610017 

Status:  Unutilized 

Reason:  Set:ured  Area 

Bldg.  TRA-673 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number;  41199610018      - 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  PBF-620 

Idaho  National  Engineering  Laboratory 

Scoville  Co;  Butte  ID  8341,5- 

Landholding  Agency;  Energy 

Property  Number;  41199610019 

Status;  Unutilized 

Reason;  Secured  Area 

Bldg.  PBF-616 

Idaho  National  Engineering  Laboratorv 

Scoville  Co;  Butte  ID  8341 5- 

Landholding  Agency;  Energy 

Property  Number;  41199610020 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-617 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number;  41199610021 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-619 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency;  Energy 

Property  Number:  41199610022 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  PBF-624 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  8341.5- 

Landholding  Agency;  Energy 

Property  Number:  41199610023 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  PBF-625 

Idaho  National  Engineering  Laboratory 
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Scoville  Co:  Butte  ID  83415- 
Landholding  Agency:  Energy 
Property  Number:  41199610024 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  PBF-629 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  PBF-604 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610026 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  TRA-641 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  834 15- 

Landholding  Agency:  Energy 

Property  Number:  41199610034 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  CF-606 

Idaho  National  Engineering  Laboratory 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199610037 

Status:  Unutilized 

Reason:  Secured  Area 

TAN  602,  631,  663,  702,  724 

Idaho  Natl  Engineering  &  Environmental  Lab 

Test  Area  North 

Scoville  Co:  Butte  ID  83415- 

Landholding  Agency:  Energy 

Property  Number:  41199830002 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

8  Bldgs. 

Idaho  Natl  Engineering  &  Environmental  Lab 

Test  Reactor  North 

Scoville  Co:  Butte  ID  83415- 

Location:  TRA  643,  644,  655.  660,  704-706, 

755 
Landholding  Agency:  Energy 
Property  Number:  41199830003 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Illinois 

Calumet  Harbor  Station 
U.S.  Coast  Guard 
Chicago  Co:  Cook  IL 
Landholding  Agency:  DOT 
Property  Number:  87199310005 
Status:  Excess 
Reason:  Secured  Area 

Indiana  | 

Bldg.  21,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  22,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 


Landholding  Agency:  VA 
Property  Number:  97199230002 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  62,  VA  Medical  Center 

East  38th  Street 

Marion  Co:  Grant  IN  46952- 

Landholding  Agency:  VA 

Property  Number:  97199230003 

Status:  Excess 

Reason:  Extensive  deterioration 

Iowa 

Treatment  Plant 

South  Fork  Park 

Mystic  Co:  Appanoose  lA  52574- 

Laindholding  Agency:  COE 

Property  Number:  31200220002 

Status:  Excess 

Reason:  Extensive  deterioration 

Kansas 

No.  01017 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200210001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

No.  01020 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

No.  61001 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200210003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  #1 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200220003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  #2 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200220004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  #4 

Kanopolis  Project 

Marquette  Co:  Ellsworth  KS  67456- 

Landholding  Agency:  COE 

Property  Number:  31200220005 

Status:  Excess 

Reason:  Extensive  deterioration 

Comfort  Station 

Clinton  Lake  Project 

Lawrence  Co:  Douglas  KS  66049- 

Landholding  Agency:  COE 

Property  Number:  31200220006 

Status:  Excess 

Reason:  Extensive  deterioration 

Kentucky 

Spring  House 

Kentucky  River  Lock  and  Dam  No.  1 

Highway  320 


Carrollton  Co:  Carroll  KY  41008- 

Landholding  Agency:  COE 

Property  Number:  21199040416 

Status:  Unutilized 

Reason:  Spring  House 

6-Room  Dwelling 

Green  River  Lock  and  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120010 
Status:  Unutilized 
Reason:  Floodway 
2-Car  Garage 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120011 
Status:  Unutilized 
Reason:  Floodway 
Office  and  Warehouse 
Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
Location:  Off  State  Hwy  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120012 
Status:  Unutilized 
Reason:  Floodway 
2  Pit  Toilets 

Green  River  Lock  and  Dam  No.  3 
Rochester  Co:  Butler  KY  42273- 
— Landholding  Agency:  COE 
Property  Number:  31199120013 
Status:  Unutilized 
Reason:  Floodway 
Comfort  Station 
Trace  Branch  Rec.  Site 
Buckhom  Lake  Co:  Leslie  KY 
Landholding  Agency:  COE 
Property  Number:  31200230001 
Status:  Excess 

Reason:  Extensive  deterioration 
Comfort  Station 
Confluence  Rec.  Area 
Buckhom  Lake  Co:  Leslie  KY 
Landholding  Agency:  COE 
Property  Number:  31200230002 
Status:  Excess 

Reason:  Extensive  deterioration 
Comfort  Station 
Tail  water  Area 
Buckhom  Co:  Perry  KY 
Landholding  Agency:  COE 
Property  Number:  31200230003 
Status:  Excess 
Reason:  Extensive  deterioration 

Louisiana 

Weeks  Island  Facility 

New  Iberia  Co:  Iberia  Parish  LA  70560- 

Landholding  Agency:  Energy 

Property  Number:  41199610038 

Status:  Underutilized 

Reason:  Secured  Area 

Maine 

Supply  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240005 
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Status:  Unutilized 
Reason:  Floodway 

Base  Exchange,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240006 
Status:  Unutilized 
Reason:  Floodway 
Engineering  Shop,  Coast  Guard 
Southwest  Harbor 
Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240007 
Status:  Unutilized 
Reason:  Floodway 

Storage  Bldg.,  Coast  Guard 

Southwest  Harbor 

Southwest  Harbor  Co:  Hancock  ME  04679- 

5000 
Landholding  Agency:  DOT 
Property  Number:  87199240008 
Status:  Unutilized 
Reason:  Floodway 
Squirrel  Point  Light 
U.S.  Coast  Guard 

Phippsburg  Co:  Sagadahoc  ME  04530- 
Landholding  Agency:  DOT 
Property  Number:  87199240032 
Status:  Unutilized 
Reason:  Floodway 

Keepers  Dwelling 

Heron  Neck  Light,  U.S.  Coast  Guard 

Vinalhaven  Co:  Knox  ME  04841- 

Landholding  Agency:  DOT 

Property  Number:  87199240035 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Fort  Popham  Light 

Phippsburg  Co:  Sagadahoc  ME  04562- 

LandJiolding  Agency:  DOT 

Property  Number:  87199320024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Nash  Island  Light 

U.S.  Coast  Guard 

Addison  Co:  Washington  ME  04606- 

— Landholding  Agency:  DOT 

Property  Number:  87199420005 

Status:  Unutilized 

Reason:  Inaccessible 

Bldg. — South  Portland  Base 

U.S.  Coast  Guard 

S.  Portland  Co:  Cumberland  ME  04106- 

Landholding  Agency:  DOT 

Property  Number:  87199420006 

Status:  Unutilized 

Reason:  Secured  Area 

Garage — Boothbay  Harbor  Stat. 

Boothbay  Harbor  Co:  Lincoln  ME  04538- 

Landholding  Agency:  DOT 

Property  Number:  87199430001 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

Bldg.  149 
Naval  Air  Station 
Patuxent  River  Co:  MD 
Landholding  Agency:  Navy 
Property  Number:  77200230038 
.  Status:  Excess 
Reason:  Extensive  deterioration 


Bldg.  425 

Naval  Air  Station 

Patuxent  River  Co:  MD 

Landholding  Agency:  Navy 

Property  Number:  77200230039 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  38-39,  41,  43-46,  56 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87199540005 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  53 

U.S.  Coast  Guard  Yard 

Baltimore  MD  21226- 

Landholding  Agency:  DOT  ; 

Property  Number:  87199540006 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  6 

U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  87199620001 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  59 

U.S.  Coast  Guard  Yard,  2401  Hawkins  Point 

Rd. 
Baltimore  MD  21226-1797 
Landholding  Agency:  DOT 
Property  Number:  87199620002 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
5  Bldgs. 
USCG  Yard 
#9,  21,  23,  52,  57 
Baltimore  Co:  MD  21226- 
Landholding  Agency:  IXDT 
Property  Number:  87200120002 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  #81 

U.S.  Coast  Guard  Yard 

Bahimore  Co:  Baltimore  MD  21 226- 

Landholding  Agency:  DOT 

Property  Number:  87200210001 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #85 

U.S.  Coast  Guard  Yard 

Bahimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210002 

Status:  Undemtilized 

Reason:  Secured  Area 

Bldg.  #86 

U.S.  Coast  Guard  Yard 

Baltimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210003 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  #86D 

U.S.  Coast  Guard  Yard 


Baltimore  Co:  Baltimore  MD  21226- 
Landholding  Agency:  DOT 
Property  Number:  87200210004 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  #149 

U.S.  Coast  Guard  Yard 

Bahimore  Co:  Baltimore  MD  21226- 

Landholding  Agency:  DOT 

Property  Number:  87200210005 

Status:  Underutilized 

Reason:  Secured  Area 

Massachusetts 

Bldg.  4,  USCG  Support  Center 

Commercial  Street 

Boston  Co-  Suffolk  MA  02203- 

Landhoiding  Agency:  DOT 

Property  Number:  87199240001 

Status:  Underutilized 

Reason:  Secured  Area 

Eastern  Point  Light 

U.S.  Coast  Guard 

Gloucester  Co:  Essex  MA  01930- 

Landholding  Agency:  DOT 

Property  Number:  87199240029 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Storage  Shed 

Highland  Light 

N.  Truro  Co:  Barnstable  MA  02652- 

Location:  DeSoto  Johnson  KS66018- 

Landholding  Agency:  DOT 

Property  Number:  87199430004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Westview  Street  Wells 

Lexington  Co:  MA  02173- 

Landholding  Agency:  VA 

Property  Number:  97199920001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Michigan 

Boathouse 

Coast  Guard  Station 

East  Tawas  Co:  Iosco  MI  48730- 

Landholding  Agency;  DOT 

Property  Number:  87200040003 

Status:  Unutilized 

Reasons;  Secured  Area;  Extensive 

deterioration 
Storage  Shed  (OS2) 
USCG  Station 

Port  Huron  Co:  St.  Clair  Ml  48060- 
Landholding  Agency:  DOT 
Property  Number:  87200110036 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 

Station  Bldg. 

USCG  Station 

Manistee  Co:  MI  49660- 

Landholding  Agency:  DOT 

Property  Number:  87200120003 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Garage  Bldg. 

USCG  Station 

Manistee  Co:  MI  49660- 

Landholding  Agency:  DOT 

Property  Number:  87200120004 

Status:  Unutilized 

Reasons:  Floodway;  S*H;ured  Area 

Shed/Pump  Bldg. 
USCG  Station 
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Manistee  Co:  MI  49660- 
Landholding  Agency:  DOT 
Property  Number:  87200120005 
Status:  Unutilized 
Reasons:  Floodway;  Secured  Area 

Storage  Bldg.    . 

USCG  Station 

Manistee  Co:  MI  49660- 

Landholding  Agency:  DOT 

Property  Number:  87200120006 

Status:  Unutilized 

Reasons:  Floodway;  Secured  Area 

Station/boathouse  Bldg. 

USCG  Harbor  Beach  Station 

Harbor  Beach  Co:  Huron  MI  48441- 

Landholding  Agency:  DOT 

Property  Number:  87200130001 

Status:  Unutilized 

Reasons:  Floodway;  Extensive  deterioration 

Calfac  Building 

Keweenaw  Peninsula  Waterway 

Hancock  Township  Co:  Houghton  MI 

Landholding  Agency:  DOT 

Property  Number:  87200140013 

Status:  Unutilized 

Reason:  Secured  Area: 

Storage  Bldg. 

US  Coast  Guard  Station 

Essexville  Co:  Bay  MI  48732- 

Landholding  Agency:  DOT 

Property  Number:  87200210011 

Status:  Excess 

Reason:  Secured  Area 

Mississippi  | 

Natchez  Moorings 

82  L.E.  Berry  Road 

Natchez  Co:  Adams  MS  39121- 

Landholding  Agency:  DOT 

Property  Number:  87199340002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  6,  Boiler  Plant 

Biloxi  VA  Medical  Center 

Gulfport  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410001 

Status:  Unutilized 

Reason:  Floodway 

Bldg.  67 

Biloxi  VA  Medical  Center 

Gul^ort  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  68 

Biloxi  VA  Medical  Center 

Gulfport  Co:  Harrison  MS  39531- 

Landholding  Agency:  VA 

Property  Number:  97199410009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Missouri 

Rec  Office 

Harry  S.  Truman  Dam  &  Reservoir 

Osceola  Co:  St.  Clair  MO  64776- 

Landholding  Agency:  OOE 

Property  Number:  31200110001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Privy/Nemo  Park 
Ponune  de  Terre  Lake 
Hermitage  Co:  MO  65668- 


Landholding  Agency:  COE 
Property  Number:  31200120001 
Status:  Excess 
Reason:  Extensive  deterioration 

Privy  No.  1 /Bolivar  Park 
Pomme  de  Terre  Lake 
Hermitage  Co:  MO  65668- 
Landholding  Agency:  COE 
Property  Number:  31200120002 
Status:  Excess 
Reason:  Extensive  deterioration 

Privy  No.  2/Bolivar  Park 
Pomme  de  Terre  Lake 
Hermitage  Co:  MO  65668- 
Landholding  Agency:  COE 
Property  Number:  31200120003 
Status:  Excess 
Reason:  Extensive  deterioration 

#07004. 60006,  60007 
Crabtree  Cove/Stockton  Area 
Stockton  Co:  MO  65785- 
Landholding  Agency:  COE 
Property  Number:  31200220007 
Status:  Excess 
Reason:  Extensive  deterioration 

Montana 

Bldg.  347 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220011 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  3063 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220012 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  3064 
Malmstrom  AFB 

Malmstrom  AFB  Co:  Cascade  MT  59402- 
Landholding  Agency:  Air  Force 
Property  Number:  18200220013 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Nebraska 

Vault  Toilets 

Harlan  County  Project 

Republican  Co:  NE  68971- 

Landholding  Agency:  COE 

Property  Number:  31200210006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Patterson  Treatment  Plant 

Harlan  County  Project 

Republican  Co:  NE  68971- 

Landholding  Agency:  COE 

Property  Number:  31200210007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

#30004 

Harlan  County  Project 

Republican  Co:  Harlan  NE  68971- 

Landholding  Agency:  COE 

Property  Number:  31200220008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

#3005,  3006 


Harlan  County  Project 
Republican  Co:  Harlan  NE  68971- 
Landholding  Agency:  COE 
Property  Number:  31200220009 
Status:  Unutilized 
Reason:  Extensive  deterioration 

New  Jersey 

Piers  and  Wharf 

Station  Sandy  Hook 

Highlands  Co:  Monmouth  NJ  07732-5000 

Landholding  Agency:  DOT 

Property  Number:  87199240009 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Chapel  Hill  Front  Range  Light  Tower 
Middletown  Co:  Monmouth  NJ  07748- 
Landholding  Agency:  DOT 
Property  Number:  87199440002 
Status:  Unutilized 
Reason:  Skeletal  tower 
Bldg.  103 

U.S.  Coast  Guard  Station  Sandy  Hook 
Middleton  Co:  Monmouth  NJ  07737- 
Landholding  Agency:  DOT 
Property  Number:  87199610002 
Status:  Unutilized 
Reason:  Secured  Area 
Ship  Stg.  Bldg. 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110018 
Status:  Excess 
Reason:  Secured  Area 
Exchange  Whse 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110019 
Status:  Excess 
Reason:  Secured  Area 
Patrol  Boat  Bldg. 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200110020 
Status:  Excess 
Reason:  Secured  Area 

Station  Bldg. 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200110021 

Status:  Excess 

Reason:  Secured  Area 

ANT  Bldg. 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200110022 

Status:  Excess 

Reason:  Secured  Area 

Quarters  C 

USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 
Property  Number:  87200120012 
Status:  Excess 
Reason:  Secured  Area 
Central  Heating  Plant 
USCG  Training  Center 
Cape  May  Co:  NJ  08204-5002 
Landholding  Agency:  DOT 


Property  Number:  87200120013 
Status:  Excess 
Reason:  Secured  Area 

Hangar/Shop 

USCG  Training  Center 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200120014 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  195 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220001 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  204 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220002 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  208 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220003 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  209 

U.S.  Coast  Guard 

Cape  May  Co:  NJ  08204-5002 

Landholding  Agency:  DOT 

Property  Number:  87200220004 

Status:  Excess 

Reason:  Secured  Area 

New  Mexico 

Bldg.  14170 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14240 

Cannon  AFB 

Cannon  AFB  Co:  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14270 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14330 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency;  Air  Force 

Property  Number:  18200230013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14350 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Nimiber:  18200230014 

Status:  Unutilized 


Reason:  Secured  Area 

Bldg.  14370 

Cannon  AFB 

Cannon  AFB  Co:  Curry  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  14390 

Cannon  AFB 

Cannon  AFB  Co:  Curr\'  NM 

Landholding  Agency:  Air  Force 

Property  Number:  18200230016 

Status:  Unutilized 

Reason:  Secured  Area  ^ 

Bldgs.  9252,  9268 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41199430002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tech  Area  II 

Kirtland  Air  Force  Base 

Albuquerque  Co:  Bernalillo  NM  87105- 

Landholding  Agency:  Energy 

Property  Number:  41199630004 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  l,TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810001 
Status:  Unutilized 

Reasons:  Secured  Area  Extensive 
deterioration 

Bldg.  2,  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810002 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  24,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  26,  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810004 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  86,  TA-33 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  88,  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 


Landholding  Agency:  Energy 
Property  Number:  41199810006 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  89.  TA-33 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810007 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  2.TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810008 
Status:  Underutilized 
Reason:  Secured  Area 
Bldg.  5,TA-21 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810011 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  21,TA-21 

Los  Alamos  National  Laboraloni 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810012 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  116,  TA-21 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810013 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  212.  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810014 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  228,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency;  Energy 

Property  Number:  41199810015 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  286,  TA-21 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  63,  TA-16 

Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
.  Landholding  Agency:  Energy 
Property  Number:  41199810019 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material:  Extensive  deterioratfen 

Bldg.  515,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
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Property  Number:  41199810020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  516.  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810021 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  517,  TA-16 
Los  Alamos  National  Laboratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810022 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  518.  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioratiqn 
Bldg.  519,  TA-16  I 

Los  Alamos  National  Lalioratory 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199810024 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  520,  TA-16 

Los  Alamos  National  Laboratory 

Los  Alamos  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199810025 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  18.  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199840001 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  31 

Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930003 
Status:  Unutilized 
■  Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  4.  TA-2 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930004 
Status:  Unutilized 
Reason:  Secured  Area    '■ 
Bldg.  50,  TA-2 


Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199930005 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  88,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199930006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  89,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199930007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  21.  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  57,  TA-2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  28,  TA-8 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  38,  TA-14 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940004 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  8.  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  9,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940006 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  22.  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Lemdholding  Agency:  Energy 
Property  Number:  41199940007 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  141,  TA-15 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 


Landholding  Agency:  Energy 

Property  Number:  41199940008 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  44,  TA-15 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  5,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940011 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  186,  TA-18 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940012 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  188,  TA-18 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940013 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  254,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940014 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  44,  TA-36 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940015 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  45,  TA-36 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940016 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  19.  TA-40 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940017 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
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Bldg.  43,  TA-40 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41199940018 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  258,  TA-46 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41199940019 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
TA-2,  Bldg.  1 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010008 
Status:  Unutilized 
Reason:  Secured  Area 
TA-2,  Bldg.  44 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010009 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
TA-3,  Bldg.  208 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

TA-6,  Bldg.  1 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010011 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

TA-6,  Bldg.  2 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200010012 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
TA-6,  Bldg.  3 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010013 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
TA-6,  Bldg.  5 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010014 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
TA-6,  Bldg.  6 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 


Landholding  Agency:  Energy 
Property  Number:  41200010015 
Status:  Unutilized 
Reason:  Secured  Area 
TA-6,  Bldg.  7 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010016 
Status:  Unutilized 
Reason:  Secured  Area 

TA-6,  Bldg.  8 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200010017 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
TA-6,  Bldg.  9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010018 
Status:  Unutilized 
Reason:  Secured  Area 
TA-14,  Bldg.  5 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number;  41200010019 
Status:  Unutilized 
Reason:  Secured  Area 
TA-21,  Bldg.  150 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Numhjer:  41200010020 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  149,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  312,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  313,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200010026 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  314,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  412000ici027 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  315,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200010028 

Status:  Unutilized 


Reason:  Secured  Area 
Bldg.  l,TA-8 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agenrv:  Energy 
Property  Number:  41200010029 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  2,  TA-8 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number;  41200010030 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  3,  TA-8 

Los  Alamos  National  Lab 

Los  Alamos  Co;  NM  87545- 

Landholding  Agency:  Energy 

Property  Number;  4120002000] 

Status;  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  51,TA-9 
Los  Alamos  National  Lab 
Los  Alamos  Co;  NM  8754,5- 
Landholding  Agency:  Energy 
Property  Number:  41200020002 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  30,  TA-14 
Los  Alamos  National  Lab 
Los  Alamos  Co;  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020003 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  16,  TA-3 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  37545- 

Landholding  Agency:  Energy 

Property  Number:  41200020009 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg,  339.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020010 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  340.  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  8754.5- 

Landholding  Agency:  Energy 

Property  Number:  41200020011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  341,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020012 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  342,  TA-16 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020013 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  343,  TA-16 
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Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545— 
Landholding  Agency:  Energy 
Property  Number:  41200020014 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  345,  TA-16 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020015 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  16,  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020016 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  48,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  125,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020018 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  162,  TA-55 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  22,  TA-33 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200020022 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  23,  TA-49 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020023 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  37,  TA-53 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020024 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  121,TA^9 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 
Property  Number:  41200020025 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  30,  TA-21 
Los  Alamos  National  Lab 
Los  Alamos  Co:  NM  87545- 
Landholding  Agency:  Energy 


Property  Number:  41200040001 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  152  TA-21 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200040002 

Status:  Unutilrzed 

Reason:  Secured  Area 

Bldg.  105,  TA-3 

Los  Alamos  Natl  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  4 1 2001 20007 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  452,  TA-3 

Los  Alamos  Natl  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200120008 

Status:  Excess 

Reason:  Secured  Areaq 

5  Bldgs. 
Kirtland  AFB 
Sandia  Natl  Lab 

Albuquerque  Co:  Bernalillo  NM  87185- 
Location:  9927,  9970,  6730,  6731,  6555 
Landholding  Agency:  Energy 
Property  Number.  41200210014 
Status:  Excess 
Reason:  Extensive  deterioration 

6  Bldgs. 
Kirtland  AFB 
Sandia  Natl  Lab 

Albuquerque  Co:  Bernalillo  NM  87185- 

Location:  6725,  841,  884,  892,  893,  9800 

Landholding  Agency:  Energy 

Property  Number:  41200210015 

Status:  Excess 

Reason:  Extensive  deterioration 

TA-53,  Bldg.  61 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220023 

Status:  Unutilized 

Reason:  Extensive  deterioration 

TA-53,  Bldg.  63 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

TA-53,  Bldg.  65 

Los  Alamos  National  Lab 

Los  Alamos  Co:  NM  87545- 

Landholding  Agency:  Energy 

Property  Number:  41200220025 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B117 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 

Property  Number:  41200220032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B118 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 


Property  Number:  41200220033 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B119 

Kirtland  Operations 

Albuquerque  Co:  Bernalillo  NM  87117- 

Landholding  Agency:  Energy 

Property  Number:  41200220034 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6721 

Kirtland  AFB 

Albuquerque  Co:  Bernalillo  NM  87185- 

Landholding  Agency:  Energy 

Property  Number:  41200220042 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  York 

6  UG  Missle  Silos 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  100 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  101 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  104 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  107 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  109 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Youngstown  Test  Annex 

Porter  Co:  Niagara  NY 

Landholding  Agency:  Air  Force 

Property  Number:  18200220009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Warehouse 

Whitney  Lake  Project 

Whitney  Point  Co:  Broome  NY  13862-0706 

Landholding  Agency:  COE 

Property  Number:  31199630007 

Status:  Unutilized 
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Reason:  Extensive  deterioration 

2  Buildings 

Ant  Saugerties 

Saugerties  Co:  Ulster  NY  12477-     . 

Landholding  Agency:  DOT 

Property  Number:  87199230005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  606,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  87199240020 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  607,  Fort  Totten 

New  York  Co:  Queens  NY  11359- 

Landholding  Agency:  DOT 

Property  Number:  87199240021 

Status:  Unutilized 

Reasons:  Extensive  deterioration;  Secured 

Area 
Bldg.  605,  Fort  Totten 
New  York  Co:  Queens  NY  11359- 
Landholding  Agency:  DOT 
Property  Number:  87199240022 
Status:  Unutilized 
Reasons:  Extensive  deterioration;  Secured 

Area 
Batons  Neck  Station 
U.S.  Coast  Guard 

Huntington  Co:  Suffolk  NY  11743- 
Landholding  Agency:  DOT 
Property  Number:  87199310003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  517,  USCG  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199320025 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  138 

U.S.  Coast  Guard  Support  Center 
Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199410003 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  830 
U.S.  Coast  Guard 

Governors  Island  Co:  Manhattan  NY  10004- 
Landholding  Agency:  DOT 
Property  Number:  87199420004 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  8 

Rosebank — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Landholding  Agency:  DOT 
Property  Number:  87199530009 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  7 

Rosebank — Coast  Guard  Housing 
Staten  Island  Co:  Richmond  NY  10301- 
Laiidholding  Agency:  DOT 
Property  Number:  87199530010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  222 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 


Landholding  Agency:  DOT 

Property  Number:  87199620003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  223 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10305- 

Landholding  Agency:  DOT 

Property  Number:  87199620004 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  205 

Fort  Wadsworth 

Staten  Island  Co:  Richmond  NY  10.305- 

Landholding  Agency:  DOT 

Property  Number:  87199620005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9 

U.S.  Coast  Guard — Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency:  DOT 

Property  Number:  87199630027 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  10 

U.S.  Coast  Guard — Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency;  DOT 

Property  Number:  87199630028 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  206,  Rosebank 

Staten  Island  Co:  Richmond  NY  10301- 

Landholding  Agency;  DOT 

Property  Number:  87199630029 

Status:  Excess 

Reason:  Secured  Area 

Cottage 

Coast  Guard  Station 

Wellesley  Island  Co;  Jefferson  NY  13640- 

LanHholding  Agency;  DOT 

Property  Number:  87199940001 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  OKI 
Coast  Guard  Station 

Alexandria  Bay  Co;  Jefferson  NY  13640- 
Landholding  Agency:  DOT 
Property  Number:  87200210017 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  OK2 

Coast  Guard  Station 

Alexandria  Bay  Co:  Jefferson  NY  13640- 

Landholding  Agency;  DOT 

Property  Number:  87200210018 

Status:  Unutilized 

Reason:  Secured  Area  s 

Bldg.  OK3 

Coast  Guard  Station 

Alexandria  Bay  Co:  Jefferson  NY  13640- 

Landholding  Agency:  DOT 

Property  Number:  87200210019 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  OGl 

Coast  Guard  Station 

Alexandria  Bay  Co:  Jefferson  NY  13640- 

Landholding  Agency;  DOT 

Property  Number;  87200210020 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  OG2 

Coast  Guard  Station 

Alexandria  Bay  Co:  Jefferson  N>'  ]:ifi4()- 

Landholding  Agencv:  DOT 

Property  Number:  87200210021 

Status;  Unutilized 

Reason:  Secured  Area 

North  Carolina 

Group  Cape  Hatteras 

Boiler  Plant 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agen(  v:  DCiT 

Property  Number:  87199240018 

Status:  Unutilized 

Reason:  Secured  Area 

Group  Cape  Hatteras 

Bowling  Alley 

Buxton  Co;  Dare  NC  27902-0604 

Landholding  Agency:  0(31' 

Property  Number:  H7199240019 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  54 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency :  DO'!' 

Property  Number:  87199340004 

Status:  Unutilized 

Reason;  Secured  .'Xrea 

Bldg.  83 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  .\gen(:\ :  DOT 

Property  Number:  87199340005 

Status;  Unutilized 

Reason:  Secured  Ariia 

Water  Tanks 

Group  Cape  Hatteras 

Buxton  Co:  Dare  NC  27902-0604 

Landholding  Agency ;  DOT 

Property  Number;  87199;i40006 

Status:  Unutilized 

Reason:  Secured  Area 

USCG  Gentian  (WLB  290) 

Fort  Macon  Stale  Park 

Atlantic  Beach  Co;  Carteret  NC  27601- 

Landholding  Agency;  DOT 

Property  Number;  87199420007 

Status;  Excess 

Reason;  Secured  Area 

Unit  #71 

Buxton  Annex,  Cape  Kendrick  Cin  le 

Buxton  Co;  Dare  NC  27920- 

Landholding  Agencv;  DOT 

Property  Number;  87199530011 

Status;  Unutilized 

Reason:  Flood  way 

Unit  #72 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co;  Dare  NC  27920- 

Landholding  Agency;  DOT 

Property  Number;  87199530012 

Status:  Unutilized 

Reason:  Floodway 

Unit  #73 

Buxton  Annex.  Cape  Kendrick  Cin  le 

Buxton  Co;  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number;  87199530013 

Status:  Unutilized 

Reason:  Floodway 

Unit  #74 

Buxton  Annex.  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 
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Landholding  Agency:  DOT 
Property  Number:  87199530014 
Status:  Unutilized  ■ 

Reason:  Floodway  ' 

Unit  #75 

Buxton  Annex,  Cape  Kendrick  Circle 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530015 

Status:  Unutilized 

Reason:  Floodway 

Unit  #63 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530016 

Status:  Unutilized 

Reason:  Floodway 

Unit  #64 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530017 

Status:  Unutilized 

Reason:  Floodway 

Unit  #76 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530018 

Status:  Unutilized 

Reason:  Floodway 

Unit  #68 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530019 

Status:  Unutilized 

Reason:  Floodway 

Unit  #69 

Buxton  Annex,  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530020 

Status:  Unutilized 

Reason:  Floodway 

Unit  #70 

Buxton  Annex.  Anna  May  Court 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530021 

Status:  Unutilized 

Reason:  Floodway 

Unit  #77 

Buxton  Annex,  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530022 

Status:  Unutilized 

Reason:  Floodway 

Unit  #78 

Buxton  Annex.  Old  Lighthouse  Road 

Buxton  Co:  Dare  NC  27920- 

Landholding  Agency:  DOT 

Property  Number:  87199530023 

Status:  Unutilized 

Reason:  Floodway 

BIdg.  53 

Coast  Guard  Support  Center 

Elizabeth  City  Co:  Pasquotank  NC  27909- 

5006 
Landholding  Agency:  DOT 
Property  Number:  87199630022 
Status:  Unutilized 


Reason:  Secured  Area 
Bldg.  OVl  (033) 
USCG  Cape  Hatteras 
Buxton  Co:  Dare  NC  27902-0604 
Landholding  Agency:  DOT 
Property  Number:  87200210012 
Status:  Underutilized 
Reason:  Secured  Area 

Storage  Bldg. 

USCG  Loran  Station 

Carolina  Beach  Co:  New  Hanover  NC 

Landholding  Agency:  DOT 

Property  Number:  87200210013 

Status:  Underutilized 

Reason:  Secured  Area 

MKShed 

USCG  Loran  Station 

Carolina  Beach  Co:  New  Hanover  NC 

Landholding  Agency:  DOT 

Property  Number:  87200210014 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  9 

VA  Medical  Center  1100  Tunnel  Road 

Asheville  Co:  Buncombe  NC  28805- 

Landholding  Agency:  VA 

Property  Number:  97199010008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Ohio 

Bldg.  77 

Fernald  Environmental  Management  Project 

Fernald  Co:  Hamilton  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41199840003 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  82A 

Fernald  Environmental  Mgmt  Project 
Fernald  Co:  Hamilton  OH  45013-  * 

Landholding  Agency:  Energy 
Property  Number:  41199910018 
Status;  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  16 

RMI  Environmental  Services 
Ashtabula  Co:  OH  44004- 
Landholding  Agency:  Energy 
Property  Number:  41199930016 
Status:  Unutilized 
Reason:  Secured  Area 
Bldg.  22B 

Fernald  Env.  Mgmt.  Pro). 
Hamilton  Co:  OH  45013-9402 
Landholding  Agency:  Energy 
Property  Number:  41200020026 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  53A 

Fernald  Env.  Mgmt.  Project 

Fernald  Co:  Hamilton  OH  45013-9402 

Landholding  Agency:  Energy 

Property  Number:  41200120009 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  8G 

Fernald  Environmental  Mgmt  Project 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200210003 


Status:  Excess 
Reason:  Secured  Area 

Bldg.  8H 

Fernald  Environmental  Mgmt  Project 

Hamilton  Co:  OH  45013 

Landholding  Agency:  Energy 

Property  Number:  41200210004 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  94A 

Fernald  Environmental  Mgmt  Project 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200210005 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  11 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220026 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  14A 

Fernald  Env.  Mgmt.  Proj 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220027 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  15A 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220028 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  15C 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220029 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  20K 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  4 1 2002  20030     . 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  53B 

Fernald  Env.  Mgmt.  Proj. 

Hamilton  Co:  OH  45013- 

Landholding  Agency:  Energy 

Property  Number:  41200220031 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  116 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  402 

VA  Medical  Center 

Dayton  Co:  Montgomery  OH  45428- 

Landholding  Agency:  VA 

Property  Number:  97199920004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  105 

VA  Medical  Center 
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Dayton  Co:  Montgomery  OH  45428- 
Landholding  Agency:  VA 
Property  Number:  97199920005 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Oregon 

Bldg.  8 

USCG  Tongue  Point  Moorings 

Astoria  Co:  OR  97103-2099 

Landholding  Agency:  DOT 

Property  Number:  87199910001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Duplex 

Cape  Blanco 

Sixes  Co:  Curry  OR  97465- 

Landholding  Agency:  DOT 

Property  Number:  87199940002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5 

Coast  Guard  Group 

Astoria  Co:  OR  97103- 

Landholding  Agency:  DOT 

Property  Numb«r:  87200210015 

Status:  Underutilized 

Reason:  Secured  Area 

Pennsylvania 

Z-Bldg. 

Bettis  Atomic  Power  Lab 

West  Mifflin  Co:  Allegheny  PA  15122-0109 

Landholding  Agency:  Energy 

Property  Number:  41199720002 

Status:  Excess 

Reason:  Extensive  deterioration 

Puerto  Rico 

NAFA  Warehouse 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  87199310011 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Equipment  Bldg. 

U.S.  Coast  Guard  Air  Station  Borinquen 

Aquadilla  PR  00604- 

Landholding  Agency:  DOT 

Property  Number:  87199330001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  115 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  117 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510002 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  118 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  119 

U.S.  Coast  Guard  Base 


San  Juan  PR  00902-2029 
Landholding  Agency:  DOT 
Property  Number:  87199510004 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  120 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510005 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  122 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510006 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  128 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510007 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  129 

U.S.  Coast  Guard  Base 

San  Juan  PR  00902-2029 

Landholding  Agency:  DOT 

Property  Number:  87199510008 

Status:  Unutilized 

Reason:  Secured  Area 

Rhode  Island 

Station  Point  Judith  Pier 

Narranganset  Co:  Washington  RI  02882- 

Landholding  Agency:  DOT 

Property  Number:  87199310002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

South  Dakota 

Mobile  Home 

Tract  L-1295 

Oahe  Dam 

Potter  Co:  SD  00000- 

Landholding  Agency:  COE 

Property  Number:  31200030001 

Status:  Excess 

Reason:  Extensive  deterioration 

Tennessee 

Bldg.  204 

Cordell  Hull  Lake  and  Dam  Project. 
Defeated  Creek  Recreation  Area 
Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number:  31199011499 
Status:  Unutilized 
Reason:  Floodway 

Tract  2618  (Portion) 

Cordell  Hull  Lake  and  Dam  Project 

Roaring  River  Recreation  Area 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  135 

Landholding  Agency:  COE 

Property  Number:  31199011503 

Status:  Underutilized 

Reason:  Floodway 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Obey  River  Park,  State  Hwy  42 

Livingston  Co:  Clay  TN  38351- 

Landholding.Agency:  COE 


Property  Number;  31199140011 

Status:  Excess 

Reason:  water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Lillydale  Recreation  Area,  State  Hwy  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency:  COE 

Property  Number:  31199140012 

Status;  Excess 

Reason:  water  treatment  plant 

Water  Treatment  Plant 

Dale  Hollow  Lake  &  Dam  Project 

Willow  Grove  Recreational  Area.  Hwv  No.  53 

Livingston  Co:  Clay  TN  38351- 

Landholding  Agency;  COE 

Property  Number;  31199140013 

Status;  Excess 

Reason;  water  treatment  plant 

Bldg.  3004 

Oak  Ridge  National  Lab 

Oak  Ridge  Co;  Roane  TN  37831- 

Landholding  Agency;  Energy 

Property  Number;  41199710002 

Status;  Unutilized 

Reasons; 

Secured  Area;  Extensive  deterioration 

Bldg.  3004 

Oak  Ridge  .National  Lab 

Oak  Ridge  Co;  Roane  TN  37831- 

Landholding  Agency;  Energy 

Property  Number;  41199720001 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldgs.  9714-3,  9714-4,  9983-AY 

Y-12  Pistol  Range 

Oak  Ridge  Co;  Anderson  TN  37831- 

Landholding  Agency;  Energy 

Property  Number;  41199720004 

Status:  Unutilized 

Reason:  Secured  Area 

5  Bldgs. 

K-724,  K-725,  K-1031,  K-1131,  K-1410 
East  Tennessee  Technology  Park 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency;  Energy 
Property  Number:  41199730001 
Status;  Unutilized 
Reason;  Extensive  deterioration 
Bldg.  9418-1 
Y-12  Plant 

Oak  Ridge  Co;  Anderson  TN  37831- 
Landholding  Agency;  Energy 
Property  Number:  41199810026 
Status;  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9825 

Y-12  Plant 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency;  Energy 

Property  Number;  41199810027 

Status;  Unutilized 

Reason:  Secured  Area 

Bldg.  3026 
Oak  Ridge  Natl  Lab 
Oak  Ridge  Co;  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number;  41199830001 
Status;  Excess 

Reasons;  Secured  Area;  Extensive 
deterioration 

Bldg.  3505 

Oak  Ridge  National  Lab 
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Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41199940020 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

9  Bldgs. 

E.  Tennessee  Tech  Park 

Oak  Ridge  Co:  Roane  TN  37831- 

Location:  K-1001.  K-1301,  K-1302,  K-1303. 

K-1404,  K-1405-6.  K-1407,  K-1408A,  K- 

1413 
Landholding  Agency:  Energy 
Property  Number:  41200010023 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  9723-16 
National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200120010 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

5  Bldgs. 

Oak  Ridge  National  Lab 
#7811,  7819.  7833.  7852.  7860 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200130001 
Status:  Unutilized 

Reasons:  contamination;  Secured  Area; 
Extensive  deterioration 

Bldg.  81-22 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200140001 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  9409-26 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140002 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  9723-4 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140003 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9733-4  I 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration  1 

4  Bldgs. 

Y-12  National  Security  Complex 
«9929-l,  9823,  9827  &  shed 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200140005 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 


Bldg.  9949-1 

Y-12  National  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200140006 

Status?  Unutilized 

Reason:  Secured  Area 

Bldg.  9949-31 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200210001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  SC-14 

ORISE  Scarboro  Operations  Site 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200210002 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  9723-18 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200210006 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9728 

Y-12  National  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200210007 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9404-03 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  39831- 

Landholding  Agency:  Energy 

Property  Number:  41200220035 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-07 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220036 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  9404-08 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220037 

Status:  Unutilized 

Reason:  Secured  Area 

4  Bldgs. 

Y-12  Natl  Security  Complex 
9418-4,  9418-5.  9418-6,  9418-9 
Oak  Ridge  Co:  Anderson  TN  37831- 
I^andholding  Agency:  Energy 
Property  Number:  41200220038 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  9620-2 

Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220039 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 


Bldgs.  9769,  9770-3 

Y-12  Natl  Security  Complex 

Oak  Ridge  Co:  Anderson  TN  37831- 

Landholding  Agency:  Energy 

Property  Number:  41200220040 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  9720-1,  9720-2 
Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220041 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  9723-21 

Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831-  J 
Landholding  Agency:  Energy 
Property  Number:  41200220043 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldgs.  9205,  9208 
Y-12  Natl  Security  Complex 
Oak  Ridge  Co:  Anderson  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220059 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldgs.  2013,  2506,  6003 
Oak  Ridge  National  Lab 
Oak  Ridge  Co:  Roane  TN  37831- 
Landholding  Agency:  Energy 
Property  Number:  41200220060 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Texas 

Zone  5,  Bldg.  FS-18 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220044 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  11,  Bldg.  11-001 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220045 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  11,3  Bldgs. 
11-015, 11-015B, 11-046 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220046 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zonell,  Bldg.  11-041 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220047 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 
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Zone  11,  Bldg.  11-044 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220048 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material 
Secured  Area 

Zone  12,  Bldg.  12-003P 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220049 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-05G1 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220050 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12, 11  Bldgs. 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Location:  12-010, 12-OlOVl,  12-010V2, 12- 
OlOL,  12-R-OlO.  12-012, 12-R-012, 12- 
012V,  12-R-013, 12-R-013RR.  12-13V 

Landholding  Agency:  Energy 

Property  Number:  41200220051 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-017C 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220052 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flanmiable  or 
explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-20 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 
Property  Number:  41200220053 
Status:  Unutilised 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12,  8  Bldgs. 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Location:  12-024, 12-024A,  12-02455, 12- 

025, 12-R-025, 12-030, 12-043, 12-043A 
Landholding  Agency:  Energy 
Property  Number:  41200220054 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Zone  12,  Bldg.  12-27 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Landholding  Agency:  Energy 

Property  Number:  41200220055 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Zone  12,  Bldg.  12-038 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Landholding  Agency:  Energy 


Property  Number:  41200220056 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  12,  2  Bldgs. 
Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 
Location:  12-076,  12-076A 
Landholding  Agency:  Energy 
Property  Number:  41200220057 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Zone  13.  6  Bldgs. 

Pantex  Plant 

Amarillo  Co:  Carson  TX  79120- 

Location:  13-041,  13-042,  13-043,  13-044, 

13-0i45, 13-046 
Landholding  Agency:  Energy 
Property  Number:  41200220058 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Old  Exchange  Bldg. 

U.S.  Coast  Guard 

Galveston  Co:  Galveston  TX  77553-3001 

Landholding  Agency:  I30T 

Property  Number:  87199310012 

Status:  Unutilized 

Reason:  Secured  Area 

WPB  Building 

Station  Port  Isabel 

Coast  Guard  Station 

South  Padre  Island  Co:  Cameron  TX  78597- 

6497 
Landholding  Agency:  DOT 
Property  Number:  87199530002 
Status:  Unutilized 
Reason:  Flood  way 
Aton  Shops  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530003 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

WPB  Storage  Shed 

USCG  Station  Sabine 

Sabine  Co:  Jefferson  TX  77655- 

Landholding  Agency:  DOT 

Property  Number:  87199530004 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Flammable  Storage  Building 
USCG  Station  Sabine 
Sabine  Co; Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530005 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Battery  Storage  Building 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530006 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Boat  House 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 


Landholding  Agency:  DOT 
Property  Number:  87199530007 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Small  Boat  Pier 
USCG  Station  Sabine 
Sabine  Co:  Jefferson  TX  77655- 
Landholding  Agency:  DOT 
Property  Number:  87199530008 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  108 

Fort  Crockett/43rd  St,  Housing 
Galveston  Co:  Galveston  TX  77553- 
Landholding  Agency:  DOT 

Property  Number:  87199630008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Vermont 

Depot  Street 

Downtown  at  the  Waterfront 

Burlington  Co:  Chittenden  VT  05401-5226 

Landholding  Agency:  DOT 

Property  Number;  87199220003 

Status:  Excess 

Reason:  Flood  way 

Virginia 

Bldg.  052  &  Tennis  Court 
USCG  Reserve  Training  Center 
Yorktown  Co:  York  VA  23690- 
Landholding  Agency:  DOT 
Property  Number:  87199230004 
Status:  Excess 
Reason:  Secured  Area 

Admin.  Bldg. 

Coast  Guard,  Group  Eastern  Shores 

Chincoteague  Co:  Accomack  VA  23361-510 

Landholding  Agency:  DOT 

Property  Number:  87199240014 

Status:  Unutilized 

Reason:  Secured  Area 

Little  Creek  Station 

Navamphib  Base,  West  Annex.  U.S.  Coast 

Guard 
Norfolk  Co:  Princess  Anne  VA  23520- 
Landholding  Agency:  DOT 
Property  Number:  87199310004 
Status:  Unutilized 
Reason:  Secured  Area 

Operations  Bldg. 

U.S.  Coast  Guard  Group  Hampton  Roads 

Portsmouth  VA  23703- 

Landholding  Agency:  DOT 

Property  Number:  87199710003 

Status:  Unutilized 

Reason:  Secured  Area 

Bldgs.  63.  115 

USCG  Training  Center 

Yorktown  Co:  York  VA  23690-5000 

Landholding  Agency:  DOT 

Property  Number:  87200110037 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  156 

USCG  Training  Center  Yorktown 
Yorktown  Co:  York  VA  23690-5000 
Landholding  Agency:  DOT 
Property  Number:  87200120015 
Status:  Underutilized 
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Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  002 

USCG  Eastern  Shore 
Chincoteague  Co:  Accomak  VA  23336— 
Landholding  Agency:  DOT 
Property  Number:  87200220007 
Status:  Excess 
Reason:  Secured  Area 

Washington  | 

Bldgs.  935,  936,  956,  957 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200230041 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Avionics  Shop 

Coast  Guard  Air  Station 

Port  Angeles  Co:  Clallam  WA  98362- 

Landholding  Agency:  DOT 

Property  Number:  87200110023 

Status:  Unutilized 

Reason:  Secured  Area 

Storage  Bldg. 

Coast  Guard  Air  Station 

Port  Angeles  Co:  Clallam  WA  98362— 

Landholding  Agency:  DOT. 

Property  Number:  87200110024 

Status:  Underutilized 

Reason:  Secured  Area 

Maint.  Work  Shop 

Coast  Guard  Air  Station 

Port  Angeles  Co:  Clallam  WA  98362— 

Landholding  Agency:  DOT 

Property  Number:  87200110025 

Status:  Underutilized 

Reason:  Secured  Area 

Wisconsin 

Rawley  Point  Light 
Two  Rivers  Co:  Manitowoc  WI 
Landholding  Agency:  E)OT 
Property  Number:  87199540004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Land  (by  State) 

Alaska  ' 

Russian  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619— 
Landholding  Agency:  DOT 
Property  Number:  87199440025 
Status:  Excess 
Reason:  Floodway 
Sargent  Creek  Aggregate  Site 
USCG  Support  Center  Kodiak 
Kodiak  Co:  Kodiak  AK  99619- 
Landholding  Agency:  DOT 
Property  Number:  87199440026 
Status:  Excess 
Reason:  Floodway 

Arizona 

58  acres 

VA  Medical  Center  500  Highway  89  North 

Prescott  Co:  Yavapai  AZ  86313- 

Landholding  Agency:  VA 

Property  Number:  97190630001 

Status:  Unutilized 

Reason:  Floodway 

20  acres 


VA  Medical  Center 
500  Highway  89  North 
Prescott  Co:  Yavapai  AZ  86313- 
Landholding  Agency:  VA 
Property  Number:  97190630002 
Status:  Underutilized 
Reason:  Floodway 

Arkansas 

Sandy  Beach  Rec  Area 

Camden  Co:  Ouachita  AR  71701- 

Landholding  Agency:  GSA 

Property  Number:  54200230010 

Status:  Surplus 

Reason:  Floodway 

GSA  Number  :  7-D-AR-566 

Florida 

Land — approx.  220  acres 

Cape  San  Bias 

Port  St.  Joe  Co:  Gulf  FL 

Landholding  Agency:  DOT 

Property  Number:  87199440018 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

Wildlife  Sanctuary,  VAMC 

10,000  Bay  Pines  Blvd. 

Bay  Pines  Co:  Pinellas  FL  33504- 

Landholding  Agency:  VA 

Property  Number:  97199230004 

Status:  Underutilized 

Reason:  Inaccessible 

Kentucky 

Tract  4626 

Barkley,  Lake,  Kentucky  and  Tennessee 

Donaldson  Creek  Launching  Area 

Cadiz  Co:  Trigg  KY  42211- 

Location:  14  miles  from  U.S.  Highway  68 

Landholding  Agency:  COE 

Property  Number:  31199010030 

Status:  Underutilized 

Reason:  Floodway 

Tract  AA-2747 

Wolf  Creek  Dam  and  Lake  Cumberland 
US  HWY.  27  to  Blue  John  Road 
Bumside  Co:  Pulaski  KY  42519- 
Landholding  Agency:  COE 
Property  Number:  31199010038 
Status:  Underutilized 
Reason:  Floodway 
Tract  AA-2726 

Wolf  Creek  Dam  and  Lake  Cumberland 
KY  HWY.  80  to  Route  769 
Burnside  Co:  Pulaski  KY  42519- 
Landholding  Agency:  COE 
Property  Number:  31199010039 
Status:  Underutilized 
Reason:  Floodway 

Tract  1358 

Barkley  Lake,  Kentucky  and  Tennessee 

Eddyville  Recreation  Area 

Eddyville  Co:  Lyon  KY  42038- 

Location:  US  Highway  62  to  state  highway  93 

Landholding  Agency:  COE 

Property  Number:  31199010043 

Status:  Excess 

Reason:  Floodway 

Red  Kiver  Lake  Project 
Stanton  Co:  Powell  KY  40380- 
Location:  Exit  Mr.  Parkway  at  the  Stanton 

and  Slade  Interchange,  then  take  SR  Hand 

15  north  to  SR  613. 
Landholding  Agency:  COE 
Property  Number:  31199011684 
Status:  Unutilized 


Reason:  Floodway 

Barren  River  Lock  &  Dam  No.  1 

Richardsville  Co:  Warren  KY  42270- 

Landholding  Agency:  COE 

Property  Number:  31199120008 

Status:  Unutilized 

Reason:  Floodway 

Green  River  Lock  &  Dam  No.  3 

Rochester  Co:  Butler  KY  42273- 

Location:  Off  State  Hwy.  369,  which  runs  off 

of  Western  Ky.  Parkway 
Landholding  Agency:  COE 
Property  Number:  31199120009 
Status:  Unutilized 
Reason:  Floodway 
Green  River  Lock  &  Dam  No.  4 
Woodbury  Co:  Butler  KY  42288- 
Location:  Off  State  Hwy  403,  which  is  off 

State  Hwy  231 
Landholding  Agency:  COE 
Property  Number:  31199120014 
Status:  Underutilized  - 

Reason:  Floodway 

Green  River  Lock  &  Dam  No.  5 
Readville  Co:  Butler  KY  42275- 
Location:  Off  State  Highway  185 
Landholding  Agency:  COE 
Property  Number:  31199120015 
Status:  Unutilized 
Reason:  Floodway 

Green  River  Lock  &  Dam  No.  6 

Brownsville  Co:  Edmonson  KY  42210- 

Location:  Off  State  Highway  259 

Landholding  Agency:  COE 

Property  Number:  31199120016 

Status:  Underutilized 

Reason:  Floodway 

Vacant  land  west  of  locksite 

Greenup  Locks  and  Dam 

5121  New  Dam  Road 

Rural  Co:  Greenup  KY  41 144- 

Landholding  Agency:  COE 

Property  Number:  31199120017 

Status:  Unutilized 

Reason:  Floodway 

Maryland 

Tract  131R 

Youghiogheny  River  Lake,  Rt.  2,  Box  100 

Friendsville  Co:  Garrett  MD 

Landholding  Agency:  COE 

Property  Number:  31199240007 

Status:  Underutilized 

Reason:  Floodway 

Michigan 

Middle  Marker  Facility 

Yipsilanti  Co:  Washtenaw  MI  48198- 

Location:  549  ft.  north  of  intersection  of 

Coolidge  and  Bradley  Ave.  on  East  side  of 

street 
Landholding  Agency:  EXDT 
Property  Number:  87199120006 
Status:  Unutilized 
Reason:  Within  airport  runway  clear  zone 

Minnesota 

3.85  acres  (Area  #2) 

VA  Medical  Center  4801  8th  Street 

St.  Cloud  Co:  Steams  MN  56303- 

Landholding  Agency:  VA 

Property  Number:  97199740004 

Status:  Unutilized 

Reason:  landlocked 

7.48  acres  {Area  #1) 

VA  Medical  Center  4801  8th  Street 
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St.  Cloud  Co:  Steams  MN  56303- 

Landholding  Agency:  VA 
Property  Number:  97199740005 
Status:  Underutilized 
Reason:  Secured  Area 

Mississippi 

Parcel  1 

Grenada  Lake 

Section  20 

Grenada  Co:  Grenada  MS  38901-0903 

Landholding  Agency:  COE 

Property  Number:  31199011018 

Status:  Underutilized 

Reason:  Within  airport  mnway  clear  zone 

Missouri 

Ditch  19,  Item  2,  Tract  No.  230 
St.  Francis  Basin  Project 
2  Vz  miles  west  of  Maiden 
Co:  Dunklin  MO 
Landholding  Agency:  COE 
Property  Number:  31199130001 
Status:  Unutilized 
Reason:  Floodway 

New  York 

Tract  1 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number:  97199010011 
Status:  Unutilized 
Reason:  Secured  Area 
Tract  2 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number:  97199010012 
Status:  Underutilized 
Reason:  Secured  Area 

Tracts 

VA  Medical  Center 

Bath  Co:  Steuben  NY  14810- 

Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number:  97199010013 
Status:  Underatilized 
Reason:  Secured  Area 
Tract  4 

VA  Medical  Center 
Bath  Co:  Steuben  NY  14810- 
Location:  Exit  38  off  New  York  State  Route 

17 
Landholding  Agency:  VA 
Property  Number:  97199010014 
Status:  Unutilized 
Reason:  Secured  Area 

Ohio 

Mosquito  Creek  Lake 

Everett  Hull  Road  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  31199440007 

Status:  Underutilized 

Reason:  Floodway 

Mosquito  Creek  Lake 

Housel — Craft  Rd.,  Boat  Launch 

Cortland  Co:  Trumbull  OH  44410-9321 

Landholding  Agency:  COE 

Property  Number:  31199440008 


Status:  Underutilized 

Reason:  Floodway 

36  Site  Campground 

German  Church  Campground 

Berlin  Center  Co:  Portage  OH  44401-9707 

Landholding  Agency:  COE 

Property  Number:  31199810001 

Status:  Unutilized 

Reason:  Floodway 

Pennsylvania 

Lock  and  Dam  #7 

Monongahela  River 

Greensboro  Co:  Greene  PA 

Location:  Left  hand  side  of  entrance  roadway 

to  project 
Landholding  Agency:  COE 
Property  Number:  31199011564 
Status:  Unutilized 
Reason:  Floodway 
Mercer  Recreation  Area 
Shenango  Lake 

Transfer  Co:  Mercer  PA  16154- 
Landholding  Agency:  COE 
Property  Number:  31199810002 
Status:  Unutilized 
Reason:  Floodway 

Tract  No.  B-212C 

Upstream  from  Gen.  Jadwin  Dam  &  Reservoir 

Honesdale  Co:  Wayne  PA  18431- 

Landholding  Agency:  COE 
Property  Number:  31200020005 
Status:  Unutilized 
Reason:  Floodway 

Tennessee 

Brooks  Bend 

Cordell  Hull  Dam  and  Reservoir 

Highway  85  to  Brooks  Bend  Road 

Gainesbioro  Co:  Jackson  TN  38562— 

Location:  Tracts  800,  802-806,  835-837,  900- 

902,  1000-1003,  1025 
Landholding  Agency:  COE 
Property  Number:  21199040413 
Status:  Undemtilized 
Reason:  Floodway 
Cheatham  Lock  and  Dam 
Highway  12 

Ashland  City  Co:  Cheatham  TN  37015- 
Location:  Tracts  E-513,  E-512-1  and  E-512- 

2 
Landholding  Agency:  COE 
Property  Number:  21199040415 
Status:  Underutilized 
Reason:  Floodway 

Tract  6737 

Blue  Creek  Recreation  Area 

Barkley  Lake,  Kentucky  and  Tennessee 

Dover  Co:  Stewart  TN  37058- 

Location:  U.S.  Highway  79/TN  Highway  761 

Landholding  Agency:  COE 

Property  Number:  31199011478 

Status:  Undemtilized 

Reason:  Floodway 

Tracts  3102,  3105,  and  3106 

Brimstone  Launching  Area 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  31199011479 

Status:  Excess 

Reason:  Floodway 

Tract  3507 
Proctor  Site 


Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551- 
Location:  TN  Highway  52 
Landholding  Agency:  COE 
Property  Number:  31199011480 
Status:  Unutilized 
Reason:  Floodway 
Tract  3721 
Obey 

Cordell  Hull  Lake  and  Dam  Project 
Celina  Co:  Clay  TN  38551- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number:  31199011481 
Status:  Unutilized 
Reason:  Floodway 

Tracts  608,  609,  611  and  612 
Sullivan  Bend  Launching  Area 
Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number:  31199011482 
Status:  Underutilized 
Reason:  Floodway 
Tract  920 

Indian  Creek  Camping  Area 
Cordell  Hull  Lake  and  Dam  Project 
Granville  Co:  Smith  TN  38564- 
Location:  TN  Highway  53 
Landholding  Agency:  COE 
Property  Number;  31199011483 
Status:  Underutilized 
Reason:  Floodway 

Tracts  1710,  1716  and  1703 
Flynns  Lick  Launching  Ramp 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TTM  38562- 
Location:  Whites  Bend  Road 
Landholding  Agency:  COE 
Property  Number:  31199011484 
Status:  Underutilized 
Reason:  Floodway 

Tract  1810 

Wartrace  Creek  Launching  Ramp 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  31199011485 

Status:  Undemtilized 

Reason:  Floodway 

Tract  2524 

Jennings  Creek 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38562- 

Loqation:  TN  Highway  85 

Landholding  Agency:  COE 

Property  Number:  31199011486 

Status:  Unutilized 

Reason:  Floodway 

Tracts  2905  and  2907     • 

Webster 

Cordell  Hull  Lake  and  Dam  Project 

Gainesboro  Co:  Jackson  TN  38551- 

Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number;  31199011487 

Status;  Unutilized 

Reason;  Floodway 

Tracts  2200  and  2201 
Gainesboro  Airport 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co;  Jackson  TN  38562- 


55952 


Federal  Register / Vol.  67.  No.  169 /Friday,  August  30,  2002 /Notices 


Location:  Big  Bottom  Road 

Landholding  Agency:  COE 

Property  Number:  31199011488 

Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 

Floodway 
Tracts  710C  and  712C       I 
Sullivan  Island 

Cordell  Hull  Lake  and  Dam  Project 
Carthage  Co:  Smith  TN  37030- 
Location:  Sullivan  Bend  Road 
Landholding  Agency:  COE 
Property  Number:  31199011489 
Status:  Unutilized 
Reason:  Floodway 
Tract  2403,  Hensley  Creek 
Cordell  Hull  Lake  and  Dam  Project 
Gainesboro  Co:  Jackson  TN  38562- 
Location:  TN  Highway  85 
Landholding  Agency:  COE 
Property  Number:  31199011490 
Status:  Unutilized  ;. 

Reason:  Floodway 

Tracts  2117C,  2118  and  2120 
Cordell  Hull  Lake  and  Dam  Project 
Trace  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Brooks  Ferry  Road 
Landholding  Agency:  COE 
Property  Number:  31199011491 
Status:  Unutilized 
Reason:  Floodway 

Tracts  424,  425  and  426 

Cordell  Hull  Lake  and  Dam  Project 

Stone  Bridge 

Carthage  Co:  Smith  TN  37030- 

Location:  Sullivan  Bend  Road 

Landholding  Agency:  COE 

Property  Number:  31199011492 

Status:  Unutilized 

Reason:  Floodway 

Tract  517  ~ 

J.  Percy  Priest  Dam  and  Reservoir 
Suggs  Creek  Embayment 
Nashville  Co:  Davidson  TN  37214- 
Location:  Interstate  40  to  S.  Mount  Juliet 

Road 
Landholding  Agency:  COE 
Property  Number:  31199011493 
Status:  Underutilized 
Reason:  Floodway 

Tract  1811 

West  Fork  Launching  Area 

Smyrna  Co:  Rutherford  TN  37167- 

Location:  Florence  road  near  Enon  Springs 

Road 
Landholding  Agency:  COE 
Property  Number:  31199011494 
Status:  Underutilized 
Reason:  Floodway  | 

Tract  1504 

J.  Perry  Priest  Dam  and  Reservoir 
Lamon  Hill  Recreation  Area 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Lamon  Road 
Landholding  Agency:  COE 
Property  Number:  31199011495 
Status:  Underutilized 
Reason:  Floodway 
Tract  1500 

J.  Perry  Priest  Dam  and  Reservoir 
Pools  Knob  Recreation 
Smyrna  Co:  Rutherford  TN  37167- 
Location:  Jones  Mill  Road 


Landholding  Agency:  COE 
Property  Number:  31199011496 
Status:  Underutilized 
Reason:  Floodway 

Tracts  245,  257,  and  256 

J.  Perry  Priest  Dam  and  Reservoir 

Cook  Recreation  Area 

Nashville  Co:  Davidson  TN  37214- 

Location:  2.2  miles  south  of  Interstate  40  near 

Saunders  Ferry  Pike 
Landholding  Agency:  COE 
Property  Number:  31199011497 
Status:  Underutilized 
Reason:  Floodway 
Tracts  107,  109  and  110 
Cordell  Hull  Lake  and  Dam  Project 
Two  Prong 

Carthage  Co:  Smith  TN  37030- 
Location:  US  Highway  85 
Landholding  Agency:  COE 
Property  Number:  31199011498 
Status:  Unutilized 
Reason:  Floodway 
Tracts  2919  and  2929 
Cordell  Hull  Lake  and  Dam  Project 
Sugar  Creek 

Gainesboro  Co:  Jackson  TN  38562- 
Location:  Sugar  Creek  Road 
Landholding  Agency:  COE 
Property  Number:  31199011500 
Status:  Unutilized 
Reason:  Floodway 
Tracts  1218  and  1204 
Cordell  Hull  Lake  and  Dam  Project 
Granville — Alvin  Yourk  Road 
Granville  Co:  Jackson  TN  38564- 
Landholding  Agency:  COE 
Property  Number:  31199011501 
Status:  Unutilized 
Reason:  Floodway 

Tract  2100 

Cordell  Hull  Lake  and  Dam  Project 

Galbreaths  Branch 

Gainesboro  Co:  Jackson  TN  38562- 

Location:  TN  Highway  53 

Landholding  Agency:  COE 

Property  Number:  31199011502 

Status:  Unutilized 

Reason:  Floodway 

Tract  104  et  al. 

Cordell  Hull  Lake  and  Dam  Project 

Horshoe  Bend  Launching  Area 

Carthage  Co:  Smith  TN  37030- 

Location:  Highway  70  N 

Landholding  Agency:  COE 

Property  Number:  31199011504 

Status:  Underutilized 

Reason:  Floodway 

Tracts  510,  511,  513  and  514 

J.  Percy  Priest  Dam  and  Reservoir  Project 

Lebanon  Co:  Wilson  TN  37087- 

Location:  Vivrett  Creek  Launching  Area, 

Alvin  Sperry  Road 
Landholding  Agency:  COE 
Property  Number:  31199120007 
Status:  Underutilized 
Reason:  Floodway 

Tract  A-142,  Old  Hickory  Beach 

Old  Hickory  Blvd. 

Old  Hickory  Co:  Davidson  TN  37138- 

Landholding  Agency:  COE 

Property  Number:  31199130008 

Status:  Underutilized 

Reason:  Floodway 


Tract  D,  7  acres 

Cheatham  Lock  &  Dam 

Nashville  Co:  Davidson  TN  37207- 

Landholding  Agency:  COE 

Property  Number:  31200020006 

Status:  Underutilized 

Reason:  Floodway 

Texas 

Tracts  104,  105-1, 105-2  &  118 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  31199010397 
Status:  Underutilized 
Reason:  Floodway 
Part  of  Tract  201-3 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  31199010398 
Status:  Underutilized 
Reason:  Floodway 
Part  of  Tract  323 
Joe  Pool  Lake 
Co:  Dallas  TX 
Landholding  Agency:  COE 
Property  Number:  31199010399 
Status:  Underutilized 
Reason:  Floodway 

Tract  702-3 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  31199010401 

Status:  Unutilized 

Reason:  Floodway 

Tract  706 

Granger  Lake 

Route  1,  Box  172 

Granger  Co:  Williamson  TX  76530-9801 

Landholding  Agency:  COE 

Property  Number:  31199010402 

Status:  Unutilized 

Reason:  Floodway 

West  Virginia 

Morgantown  Lock  and  Dam 

Box  3  RD  #  2 

Morgantown  Co:  Monongahelia  WV  26505- 

Landholding  Agency:  COE 

Property  Number:  31199011530 

Status:  Unutilized 

Reason:  Floodway 

London  Lock  and  Dam 

Route  60  East 

Rural  Co:  Kanawha  WV  25126- 

Location:  20  miles  east  of  Charleston,  W. 

Virginia 
Landholding  Agency:  COE 
Property  Number:  31199011690 
Status:  Unutilized 
Reason:  .03  acres;  very  narrow  strip  of  land 

Portion  of  Tract  #101 

Buckeye  Creek 

Sutton  Co:  Braxton  WV  26601- 

Landholding  Agency:  COE 

Property  Number:  31199810006 

Status:  Excess 

Reason:  inaccessible 

[FR  Doc.  02-21820  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  «  Medicaid 
jarvlcoi 

42  CFR  Parte  412, 413,  and  476 

ICilS-IITT-fl 

RiN  0938-^K69 

Medicare  Program;  Prospective 
Payment  System  for  Ljong-Term  Care 
HospHato:  implementation  and  FY  2003 
Rates 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 
action:  Final  rule. 

SUMMARY:  This  final  rule  establishes  a 
prospective  pa}anent  system  for 
Medicare  pajrment  of  inpatient  hospital 
services  furnished  by  long-term  care 
hospitals  (LTCHs)  described  in  section 
1886(d)(l)(B)(iv)  of  the  Social  Security 
Act  (the  Act).  This  final  rule 
implements  section  123  of  the  Medicare, 
Medicaid,  and  SCHIP  [State  Children's 
Health  Insiu-ance  Program]  Balanced 
Budget  Refinement  Act  of  1999  (BBRA) 
and  section  307(b)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA).  Section  123  of  the  BBRA 
directs  the  Secretary  to  develop  and 
implement  a  prospective  payment 
system  for  LTCHs.  The  prospective 
payment  system  described  in  this  final 
rule  replaces  the  reasonable  cost-based 
payment  system  imder  which  LTCHs 
are  currently  paid. 

EFFECTIVE  DATE:  The  provisions  of  this 
final  rule  are  effective  on  October  1, 
2002. 

FOR  FURTTIER  INFORMATION  CONTACT: 

Tzvi  Hefter,  (410)  786-4487  (General 
information) 

Judy  Richter,  (410)  786-2590  (General 
information,  transition  payments, 
payment  adjustments,  and  onsite 
discharges  and  readmissions) 

Michele  Hudson,  (410)  786-5490 

(Calculation  of  the  payment  rates, 
relative  weights  and  case-mix 
index,  update  factors,  and  payment 
adjustments) 

Tiffany  Eggers,  (410)  786-0400  (Short- 
stay  outliers,  interrupted  stays) 

Ann  Pagan,  (410)  786-5662  (Patient 
classification  system) 

Miechal  Lefkowitz,  (410)  786-5316 
(High-cost  outliers,  capital 
payments,  budget  neutrality,  market 
basket,  and  data  sources) 

Linda  McKenna,  (410)  786-4537 
(Payment  adjustments  and 
transition  period) 

SUPPLEMENTARY  MFORMATION: 


Availability  of  Copies  and  Electronic 
Access 

Copies:  To  order  copies  of  the  Federal 
Register  containing  this  document,  send 
your  request  to:  New  Orders, 
Superintendent  of  Documents,  PO  Box 
371954,  Pittsburgh,  PA  15250-7954. 
Specify  the  date  of  the  issue  requested 
and  enclose  a  check  or  money  order 
payable  to  the  Superintendent  of 
Docimients,  or  enclose  your  Visa  or 
Master  Card  number  and  expiration 
date.  Credit  card  orders  can  also  be 
placed  by  calling  the  order  desk  at  (202) 
512-1800  or  by  faxing  to  (202)  512- 
2250.  The  cost  for  each  copy  is  $9.  As 
an  alternative,  you  can  view  and 
photocopy  the  Federal  Register 
document  at  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register. 

This  Federal  Register  docimient  is 
also  available  fi-om  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is:  http:// 
www.access.gpo.gov/naFa/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  preamble,  we 
are  providing  the  following  table  of 
contents. 
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I.  General  Background 
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Acute  Care  Hospital  Inpatient 
Prospective  Payment  System 
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Prospective  Payment  System 
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Prospective  Payment  System  for  LTCHs 
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2.  Uniform  Hospital  Discharge  Data  Set 
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Codes  in  LTCHs 

X.  Payment  System  for  LTCHs 

A.  Development  of  the  LTC-DRG  Relative 
Weights 

1.  Overview  of  Development  of  the  LTC- 
DRG  Relative  Weights 

2.  Steps  for  Calculating  the  Relative 
Weights 

B.  Special  Cases:  General 

C.  Special  Cases:  Short-Stay  Outliers 

D.  Discussion  of  Proposed  Policy  on 
Payment  for  Very  Short-Stay  Discharges 

E.  Special  Cases:  Interrupted  Stay 
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3.  Adjustment  for  Disproportionate  Share 
of  Low-Income  Patients 

4.  Adjustment  for  Indirect  Teaching  Costs 

5.  Cost-of-Living  Adjustment  (COLA)  for 
Alaska  and  Hawaii 

6.  Adjustment  for  High-Cost  Outliers 
K.  Calculation  of  the  Standard  Federal 

Payment  Rate 

1.  Overview  of  the  Development  of  the 
Standard  Payment  Rate 

2.  Development  of  the  Standard  Federal 
Payment  Rate 

L.  Development  of  the  Federal  Prospective 

Payments 
M.  Computing  the  Adjusted  Federal 

Prospective  Payments 
N.  Transition  Period 

0.  Payments  to  New  LTCHs 
P.  Method  of  Payment 

XI.  Provisions  of  the  Final  Rule 
Xn.  Regulatory  Impact  Analysis 

A.  Introduction 

1.  Executive  Order  12866 

2.  Regulatory  Flexibility  Act  (RFA) 

3.  Impact  on  Rural  Hospitals 

4.  Unfunded  Mandates 

5.  Federalism 

B.  Anticipated  Effects 

1.  Budgetary  Impact 

2.  Impact  on  Providers 

3.  Calculation  of  Current  Payments 

4.  Calculation  of  Prospective  Payments 

5.  Results 

6.  Effect  on  the  Medicare  Program 

7.  Effect  on  Medicare  Beneficiaries 

8.  Computer  Hardware  and  Software 

C.  Alternatives  Considered 

D.  Executive  Order  12866 

Xni.  Collection  of  Information  Requirements 

Regulations  Text 

Addendum — ^Tables 

Appendix  A— Market  Basket  for  LTCHs 

Appendix  B — Update  Framework 

Acronyiiis 

Because  of  the  many  terms  to  which 
we  refer  by  acronym  in  this  final  rule, 
we  are  listing  the  acronyms  used  and 
their  corresponding  terms  in 
alphabetical  order  below: 

APR-DRGs    All  patient-refined, 
diagnosis-related  groups 

BBA    Balanced  Budget  Act  of  1997, 
Public  Law  105-33 

BBRA    Medicare,  Medicaid  and 
SCHIP  [State  Children's  Health 
Insurance  Program]  Balanced 
Budget  Refinement  Act  of  1999, 
Public  Law  106-113 

BIPA    Medicare,  Medicaid,  and 
SCHIP  [State  Children's  Health 
Insiu'ance  Program]  Benefits 
Improvement  and  Protection  Act  of 
2000,  Public  Law  106-554 

CMGs    Case-mix  groups 

CMI    Case-mix  index 

CMS    Centers  for  Medicare  & 
Medicaid  Services 

DRGs    Diagnosis-related  groups 

FY    Federal  fiscal  year 

HCRIS    Hospital  Cost  Report 
Information  System 

HHA    Home  health  agency 


HIPAA    Health  Insurance  Portability 
and  Accountability  Act,  Public  Law 
104-191 
IRF    Inpatient  rehabilitation  facility 
LTC-DRG    Long-term  care  diagnosis- 
related  group 
LTCH    Long-term  care  hospital 
MDCN*'  Medicare  Data  Collection 

Network 
MedPAC    Medicare  Payment 

Advisory  Conunission 
MedPAR    Medicare  provider  analysis 

and  review  file 
OSCAR    Online  Survey  Certification 
and  Reporting  (System) 
ProPAC    Prospective  Payment 

Assessment  Commission 
QIO    Quality  Improvement 

Organization  (formerly  Peer  Review 
organization  (PRO)) 
SNF    Skilled  nursing  facility 
TEFRA    Tax  Equity  and  Fiscal 

Responsibility  Act  of  1982,  Pub.  L. 
97-248 

I.  General  Background 

When  the  Medicare  statute  was 
originally  enacted  in  1965,  Medicare 
payment  for  hospital  inpatient  services 
was  based  on  the  reasonable  costs 
incurred  in  furnishing  services  to 
Medicare  beneficiaries.  Section  223  of 
the  Social  Seciuity  Act  Amendments  of 
1972  (Pub.  L.  92-603)  amended  section 
1861(v)(l)  of  the  Social  Security  Act 
(the  Act)  to  set  forth  limits  on 
reasonable  costs  for  hospital  inpatient 
services.  Section  101(a)  of  the  Tax 
Equity  and  Fiscal  Responsibility  Act  of 
1982  (TEFRA)  (Pub.  L.  97-48)  amended 
the  Medicare  statute  to  limit  payment  by 
placing  a  cap  on  allowable  costs  per 
discharge,  siection  601  of  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21)  added  section  1886(d)  to  the  Act 
that  replaced  the  reasonable  cost-based 
payment  system  for  most  hospital 
inpatient  services.  Section  1886(d)  of 
the  Act  provides  for  a  prospective 
payment  system  for  the  operating  costs 
of  acute  care  hospital  inpatient  stays, 
effective  with  hospital  cost  reporting 
periods  beginning  on  or  after  October  1 , 
1983. 

Although  most  hospital  inpatient 
services  became  subject  to  the  acute  care 
hospital  inpatient  prospective  payment 
system,  certain  specialty  hospitals  are 
excluded  fi-om  that  system.  These 
hospitals  included  long-term  care 
hospitals  (LTCHs),  rehabilitation  and 
psychiatric  hospitals,  rehabilitation  and 
psychiatric  units  of  acute  care  hospitals, 
and  children's  hospitals.  Cancer 
hospitals  were  added  to  the  list  of 
excluded  hospitals  by  section  6004(a)  of 
the  Omnibus  Budget  Reconciliation  Act 
of  1989  (Pub.  L.  101-239). 


Subsequent  to  the  implementation  of 
the  acute  care  hospital  inpatient 
prospective  payment  system,  both  the 
number  of  excluded  hospitals  and 
Medicare  payments  to  these  hospitals 
grew  rapidly.  Consequently,  Congress 
enacted  various  provisions  in  the 
Balanced  Budget  Act  (BBA)  (Pub.  L. 
105-33),  the  Medicare,  Medicaid,  and 
SCHIP  [State  Children's  Health 
Insurance  Program]  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  (Pub.  L. 
106-113),  and  the  Medicare,  Medicaid, 
and  SCHIP  Benefits  Improvement  and 
Protection  Act  of  2000  (BEPA)  (Pub.  L. 
106-554)  to  provide  for  the 
development  and  implementation  of  a 
prospective  payment  system  for  the 
following  excluded  hospitals: 

•  Rehabilitation  hospitals  (including 
imits  in  acute  care  hospitals). 

•  Psychiatric  hospitals  (including 
units  in  acute  care  hospitals. 

•  LTCHs. 

Section  4422  of  the  BBA  mandated 
that  the  Secretary  develop  a  legislative 
proposal,  for  presentation  to  the 
Congress  by  October  1, 1999,  for  a  case- 
mix  adjusted  LTCH  prospective 
payment  system  under  the  Medicare 
program.  "This  system  was  to  include  an 
adequate  patient  classification  system 
that  reflects  the  differences  in  patient 
resource  use  and  costs  among  LTCHs. 
Furthermore,  in  developing  the 
legislative  proposal  for  the  prospective 
payment  system,  the  Secretary  was  to 
consider  several  payment 
methodologies,  including  the  feasibility 
of  an  expansion  of  the  acute  care 
hospital  inpatient  prospective  payment 
system  (diagnosis-related  group  (DRG) 
based  system)  established  under  section 
1886(d)  of  the  Act. 

In  the  interim,  section  4414  of  the 
BBA  imposed  national  limits  (or  caps) 
on  hospital-specific  target  amounts  (that 
is,  the  annual  per  discharge  limit)  for 
these  excluded  hospitals  until  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002.  At  the  same  time  that 
the  Congress  modified  the  payment 
system  based  on  limits  on  target 
amounts,  it  also  included  a  provision  in 
the  BBA  to  require  the  Secretary  to 
develop  a  legislative  proposal  for 
establishing  a  prospective  payment 
system  for  LTCHs. 

With  the  passage  of  the  BBRA  in 
November  1999,  in  section  122,  the 
Congress  refined  some  policies  of  the 
BBA  before  the  implementation  of  the 
prospective  payment  systems  for  LTCHs 
and  psychiatric  hospitals  and  units. 
Section  123  of  the  BBRA  further 
requires  that  the  Secretary  develop  a  per 
discharge,  DRG-based  system  for  LTCHs 
and  requires  that  this  system  be 
described  in  a  report  to  the  Congress  by 
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October  1,  2001,  and  be  in  place  by 
October  1,  2002.  Section  307(b)(1)  of 
BIPA  modified  the  BBRA's  requirements 
for  the  prospective  payment  system  for 
LTCHs  by  mandating  that  the  Secretary" 
*  *  *  shall  examine  the  feasibility  and 
the  impact  of  basing  payment  under 
such  a  system  on  the  use  of  existing  (or 
refined)  hospital  diagnosis-related 
groups  (DRGs)  that  have  been  modified 
to  account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data."  Furthermore, 
section  307(b)(1)  of  BIPA  provided  that 
the  Secretary"  *   *  *  shall  examine  and 
may  provide  for  appropriate 
adjustments  to  the  long-term  hospital 
prospective  payment  system,  including 
adjustments' to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment  *  *  *."  In  the  event 
that  the  Secretary  is  unable  to 
implement  the  LTCH  prospective 
payment  system  by  October  1,  2002, 
section  307(b)(2)  of  BIPA  requires  the 
Secretary  to  implement  a  prospective 
payment  system  using  the  existing 
hospital  DRGs,  modified  when  feasible, 
to  accoimt  for  resource  use  by  LTCHs. 

(We  note  that,  even  though  the  LTCH 
prospective  payment  system  in  this  final 
rule  is  effective  for  cost  reporting 
periods  that  begin  on  or  after  October  1 , 
2002,  we  will  not  have  computer  system 
changes  in  place  that  are  necessary  to 
accommodate  claims  processing  and 
payment  under  the  prospective  payment 
system  imtil  after  January  1,  2003.  As  of 
October  16,  2002,  a  LTCH  that  is 
required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  must  submit  electronic 
claims  to  the  fiscal  intermediary  in 
compliance  with  42  CFR  162.1002  and 
45  CFR  162.1102,  using  the  ICD-9-CM 
coding  system,  unless  the  LTCH  obtains 
an  extension  in  compliance  with  the 
Administrative  Compliance  Act  (Pub.  L. 
107-105).  Beginning  October  16,  2003, 
LTCHs  that  obtained  an  extension  and 
that  are  required  to  comply  with  the 
HIPAA  Administrative  Simplification 
Standards  must  start  submitting 
electronic  claims  in  compliance  with 
the  HIPPA  regulations  cited  above, 
among  others.  We  intend  that,  as  of 
January  1,  2003,  the  fisccd  intermediary 
will  reconcile  the  payment  amounts  that 
have  been  made  to  LTCHs  for  all 
covered  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries 
from  cost  reporting  periods  that  begin 
on  or  after  October  1 ,  2002  until  the  date 
of  the  systems  implementation,  with  the 
amounts  that  are  payable  under  the 
LTCM  prospective  payment 


methodology.  Since  LTCHs  will  receive 
payment  under  the  LTCH  prospective 
payment  system  at  the  start  of  their  first 
cost  reporting  periods  that  begin  on  or 
after  October  1,  2002,  only  those  LTCHs 
with  cost  reporting  periods  starting 
October  1 ,  2002  until  the  date  of  the 
systems  implementation  will  experience 
the  payment  reconciliation  necessitated 
by  this  differential  period.  We  also 
emphasize  that  the  claims  submission 
procedure  of  using  ICD-9-CM  codes 
will  not  change  following  the  systems 
implementation  of  the  LTCH 
prospective  payment  system.  A  detailed 
discussion  on  the  operational 
procedures  for  this  differential  period 
appears  in  sections  VIII.H.  and  X.N.  of 
this  final  rule.) 

n.  Publication  of  Proposed  Rulemaking 

On  March  22,  2002,  we  published  a 
proposed  rule  in  the  Federal  Register 
(67  FR  13416)  that  set  forth  the 
proposed  Medicare  prospective 
payment  system  for  LTCHs  as 
authorized  under  Public  Law  106-113 
and  Public  Law  106-554.  In  accordance 
with  the  requirements  of  section  123  of 
Public  Law  106-113,  as  modified  by 
section  307(b)  of  Public  Law  106-554, 
we  proposed  to  implement  a 
prospective  payment  system  for  LTCHs 
to  replace  the  current  reasonable  cost- 
based  payment  system  imder  TEFRA. 
The  proposed  prospective  payment 
system  used  information  fi-om  LTCH 
patient  records  to  classify  patients  into 
distinct  DRGs  based  on  clinical 
characteristics  and  expected  resource 
needs.  Separate  payments  would  be 
calculated  for  each  DRG  with  additional 
adjustments  applied. 

In  the  proposed  rule  and  in  this  final 
rule,  we  discuss  the  development, 
policies,  and  implementation  of  the 
LTCH  prospective  payment  system. 
These  discussions  in  this  final  rule 
include  the  following: 

•  An  overview  of  the  current  payment 
system  for  LTCHs  (section  III.). 

•  A  discussion  of  the  statutory 
requirements  for  developing  and 
implementing  a  LTCH  prospective 
payment  system  (section  IV.). 

•  A  discussion  of  research  findings 
on  LTCHs  (section  V.). 

•  A  detailed  discussion  of  the  LTCH 
prospective  payment  system,  including 
the  patient  classification  system  (section 
IX.),  relative  weights  (section  X.A.), 
payment  rates  (section  X.B.),  additional 
payments  (section  X.C),  and  the  budget- 
neutrality  requirements  (section  X.F.) 
mandated  by  section  123  of  Pub.  L.  106- 
113. 

•  An  analysis  of  the  estimated  impact 
of  the  LTCH  prospective  payment 


system  on  the  Federal  budget  and 
LTCHs  (section  XII.). 

•  Changes  to  existing  regulations  and 
the  establishment  of  regulations  in  42 
CFR  Chapter  IV  to  implement  the  LTCH 
prospective  payment  system. 

We  designed  the  prospective  payment 
system  for  LTCHs  with  the  following 
objectives: 

•  To  base  the  prospective  payment 
system  on  an  analysis  of  the  best 
information  and  data  available. 

•  To  establish  a  payment  model  using 
our  experience  in  implementing  other 
prospective  payment  systems. 

•  To  provide  incentives  to  control 
costs  and  to  furnish  services  as 
efficiently  as  possible. 

•  To  base  payment  on  clinically 
coherent  categories  and  to  appropriately 
reflect  average  resource  needs  across 
different  categories. 

•  To  minimize  opportunities  and 
incentives  for  inappropriately 
maximizing  Medicare  payments. 

•  To  establish  a  system  that  is 
beneficiary  centered  by  formulating 
procedures  for  quality  monitoring. 

•  To  develop  a  system  that  is 
administratively  feasible. 

We  received  a  total  of  52  timely  items 
of  correspondence  containing  multiple 
comments  on  the  proposed  rule.  The 
major  issues  addressed  by  the 
commenters  included:  the  criteria  for 
determining  the  25-day  average  length 
of  stay  for  LTCHs;  payment  adjustments 
for  area  wage  differences;  payments  for 
special  cases  of  short  stays  and 
interrupted  stays;  and  data  sources  used 
to  compute  the  prospective  payments. 
Summaries  of  the  public  conunents 
received  and  our  responses  to  those 
comments  are  set  forth  below  under  the 
appropriate  subject  heading. 

m.  Overview  of  the  Current  Payment 
System  for  LTCHs 

A.  Exclusion  of  Certain  Facilities  From 
the  Acute  Care  Hospital  Inpatient 
Prospective  Payment  System 

Although  payment  for  operating  costs 
of  most  hospital  inpatient  services 
became  subject  to  a  prospective 
payment  system  under  the  Social 
Security  Amendments  of  1983  (Pub.  L. 
98-21),  which  added  section  1886(d)  to 
the  Act,  certain  types  of  hospitals  and 
units  were  excluded  from  that  payment 
system.  Section  1886(d)(1)(B)  of  the  Act 
lists  the  following  classes  of  excluded 
hospitals: 

•  Psychiatric  hospitals  and  units. 

•  Rehabilitation  hospitals  and  units. 

•  LTCHs. 

•  Children's  hospitals. 

Effective  with  cost  reporting  periods 
begiiming  on  or  after  October  1, 1989, 
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cancer  hospitals  were  added  to  this  list 
by  section  6004(a)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1989  (Pub. 
L.  101-239). 

The  acute  care  hospital  inpatient 
prospective  payment  system  is  a  system 
of  average-based  payments  that  assumes 
that  some  patient  stays  will  consiime 
more  resources  than  the  typical  stay, 
while  others  will  demand  fewer 
resources.  Therefore,  an  efficiently 
operated  hospital  should  be  able  to 
deliver  care  to  its  Medicare  patients  for 
an  overall  cost  that  is  at  or  below  the 
amount  paid  under  the  acute  care 
hospital  inpatient  prospective  payment 
system.  In  a  report  to  the  Congress, 
"Hospital  Prospective  Payment  for 
Medicare  (1982),"  the  Department  of 
Health  and  Human  Services  stated  that 
the  "467  DRGs  were  not  designed  to 
account  for  these  types  of  treatment" 
found  in  the  four  classes  of  excluded 
hospitals,  and  noted  that  "including 
these  hospitals  will  result  in  criticism 
and  their  application  to  these  hospitals 
would  be  inaccurate  and  unfoir." 

The  Congress  excluded  these 
hospitals  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
because  they  typically  treated  cases  that 
involved  stays  that  were,  on  average, 
longer  or  more  costly  than  would  be 
predicted  by  the  DRG  system.  The 
legislative  history  of  the  1983  Social 
Security  Amendments  stated  that  the 
"DRG  system  was  developed  for  short- 
term  acute  care  general  hospitals  and  as 
currently  constructed  does  not 
adequately  take  into  account  special 
circumstances  of  diagnoses  requiring 
long  stays."  (Report  of  the  Committee  on 
Ways  and  Means,  U.S.  House  of 
Representatives,  to  Accompany  HR 
1900,  H.R.  Rept.  No.  98-25,  at  141 
(1983)).  Therefore,  these  hospitals  could 
be  systemically  imderpaid  if  the  same 
DRG  system  were  applied  to  them. 

Following  enactment  in  April  1983  of 
the  Social  Seciuity  Amendments  of 
1983,  we  implemented  the  acute  care 
hospital  inpatient  prospective  payment 
system  on  October  1, 1983,  including 
the  initial  publication  in  the  Federal 
Register  of  the  rules  and  regulations  for 
the  acute  care  hospital  inpatient 
prospective  payment  system:  the 
September  1, 1983  interim  final  rule  (48 
FR  39752)  and  the  January  3, 1984  final 
rule  (49  FR  234).  Updates  and 
modifications  of  the  regulations  have 
been  published  annually  in  the  Federal 
Register.  We  also  developed  payment 
policy  for  hospitals  that  were  seeking  to 
be  excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system. 
The  regulations  concerning  exclusion  of 
LTCHs  from  the  acute  care  hospital 
inpatient  prospective  payment  system 


are  found  in  42  CFR  Part  412,  Subpart 
B. 

B.  Requirements  for  LTCHs  to  be 
Excluded  From  the  Acute  Care  Hospital 
Inpatient  Prospective  Payment  System 

Under  section  1886(d)(1)(B)  of  the 
Act,  the  prospective  payment  system  for 
hospital  inpatient  operating  costs  set 
forth  in  section  1886(d)  of  the  Act  does 
not  apply  to  several  specified  types  of 
hospitals,  including  LTCHs,  which  are 
defined  in  section  1886(d)(l)(B)(iv)(I)  of 
the  Act  as  "*  *  *  a  hospital  which  has 
an  average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  25  days."  Section  4417(b)(1)(B)  of 
the  BBA  added  section 
1886(d)(l)(B)(iv)(n)  to  the  Act.  which 
also  provides  another  definition  of 
LTCHs:  specifically,  a  hospital  that  was 
first  excluded  in  1986  that  has  an 
average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  20  days  and  has  80  percent  or  more 
of  its  aimual  Medicare  inpatient 
discharges  with  a  principal  diagnosis  of 
neoplastic  disease  in  the  12-month  cost 
reporting  period  ending  in  FY  1997. 

Implementing  regvdations  at 
§  405.471(c)(5)  (now  §  412.23(e))  require 
the  fecility  to  have  a  provider  agreement 
with  Medicare  to  participate  as  a 
hospital,  and  an  average  inpatient 
length  of  stay  greater  than  25  days  as 
calculated  under  the  following  formula: 
the  average  length  of  stay  is  calculated 
by  dividing  the  total  number  of 
inpatient  days  (excluding  leave  of 
absence  or  pass  days)  for  all  patients  by 
the  total  number  of  discharges  for  the 
hospital's  most  recent  complete  cost 
reporting  period.  The  determination  of 
whether  or  not  a  hospital  qualifies  as  an 
LTCH  is  based  on  the  hospital's  most 
recently  filed  cost  report,  or  if  a  change 
in  the  hospital's  average  length  of  stay 
is  indicated,  by  the  same  method  for  the 
immediately  preceding  6-month  period 
(§  412.23(e)(3)).  (Requirements  for 
hospitals  seeking  classification  as 
LTCHs  that  have  imdergone  a  change  in 
ownership,  as  described  in  §  489.18,  are 
set  forth  in  §412.23(e)(3)(iii).) 

C.  Payment  System  Requirements  Prior 
to  the  BBA 

Hospitals  that  are  excluded  from  the 
acute  care  hospital  inpatient  prospective 
payment  system  under  section 
1886(d)(1)(B)  of  the  Act  are  paid  for 
inpatient  operating  costs  under  the 
provisions  of  Public  Law  97-248 
(TEFRA)  that  are  found  in  section 
1886(b)  of  the  Act  and  implemented  in 
regulations  at  42  CFR  part  413.  PubUc 
Law  97-248  established  payments  based 
on  hospital-specific  limits  for  inpatient 
operating  costs.  A  ceiling  on  payments 


to  hospitals  excluded  from  the  acute 
care  hospital  inpatient  prospective 
payment  system  is  determined  by 
calculating  the  product  of  a  facility's 
base  year  costs  (the  year  on  which  its 
target  reimbursement  limit  is  based)  per 
discharge,  updated  to  the  current  year 
by  a  rate-of-increase  percentage,  and 
multiplied  by  the  number  of  total 
current  year  discharges.  (A  detailed 
discussion  of  target  amount  payment 
limits  imder  Public  Law  97-248  can  be 
found  in  the  September  1,  1983  final 
rule  published  in  the  Federal  Register 
(48  FR  39746).) 

The  base  year  for  a  facility  varied, 
depending  on  when  the  facility  was 
initially  determined  to  be  a  prospective 
payment  system-excluded  provider.  The 
base  year  for  facilities  that  were 
established  before  the  implementation 
of  Public  Law  97-248  was  1982,  when 
Public  Law  97-248  was  enacted.  For 
facilities  established  after 
implementation  of  Public  Law  97-248 
(section  1886(b)  of  the  Act),  we 
originally  provided  in  the  regulations 
for  payment  to  these  facilities  for  their 
full  "reasonable"  costs  for  their  first  3 
cost  reporting  years,  and  allowed  the 
facilities  to  choose  which  of  those  years 
would  be  used  in  the  future  to 
determine  their  target  limit.  This  "new 
provider"  period  was  later  shortened  to 
2  cost  reporting  years  (§  413.40(f)(1) 
(1992)),  and  we  designated  the  second 
cost  reporting  year  as  the  cost  reporting 
year  used  to  determine  the  hospital's 
per  discharge  tarcet  amount. 

Excludeafacihties  whose  costs  were 
below  their  target  amounts  received 
bonus  payments  equal  to  the  lesser  of 
half  of  the  difference  between  costs  and 
the  target  amount,  up  to  a  maximum  of 
5  percent  of  the  target  amount,  or  the 
hospital's  costs.  For  excluded  facilities 
whose  costs  exceeded  their  target 
amounts.  Medicare  provided  relief 
payments  equal  to  half  of  the  amount  by 
which  the  hospital's  costs  exceeded  the 
target  amount  up  to  10  percent  of  the 
target  amount.  Excluded  facilities  that 
experienced  a  more  significant  increase 
in  patient  acuity  could  also  apply  for  an 
additional  amount  under  the  regulations 
for  Medicare  exception  payments 
(§  413.40(d)). 

D.  Effects  of  the  Current  Payment 
System 

Use  of  postacute  care  services  has 
grown  rapidly  in  recent  years  since  the 
implementation  of  the  acute  care 
hospital  inpatient  prospective  payment 
system.  The  average  length  of  stay  in 
acute  care  hospitals  has  decreased,  and 
patients  are  increasingly  being 
discharged  to  postacute  care  settings 
such  as  LTCHs,  skilled  nursing  facilities 
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(SNFs),  home  health  agencies  (HHAs). 
and  inpatient  rehabilitation  facilities 
(IRFs)  to  complete  their  course  of 
treatment.  The  increased  use  of 
postacute  care  providers,  including 
hospitals  excluded  from  the  acute  care 
hospital  inpatient  prospective  pajmient 
system,  has  resulted  in  the  rapid  growth 
in  Medicare  payments  to  these  hospitals 
in  recent  years.  In  addition,  there  has 
been  a  significant  increase  in  the 
number  of  LTCHs.  In  1991,  there  were 
91  LTCHs;  in  1994, 155  LTCHs;  in  1999, 
225  LTCHs;  in  December  2000,  252 
LTCHs;  and  in  November  2001,  270 
LTCHs.  Payments  to  postacute  care 
providers  were  among  the  fastest 
growing  providers  under  the  Medicare 
program  throughout  the  1990s. 
(Prospective  Payment  Assessment 
Commission  (ProPAC)  June  1996  Report 
to  Congress,  p.  91.) 

LTCHs  have  experienced  faster 
growth  in  the  number  of  facilities  and 
Medicare  program  payments  than  any 
other  category  of  prospective  payment 
system-excluded  provider.  In  its  June 
1996  Report  to  Congress,  ProPAC  found 
that,  from  1990  to  1993,  payment  to 
rehabilitation  facilities  rose  about  25 
percent  per  year,  while  payments  to 
LTCHs  increased  33  percent  annually 
(p.  92).  ProPAC  also  found  that,  from 
1991  to  1995,  the  number  of 
rehabilitation  facilities  increased  21 
percent  (from  852  in  1991  to  1.029  in 
1995),  while  the  number  of  LTCHs 
increased  93  percent  (from  91  in  1991 
to  176  in  1995)  (p.  93).  The  best 
available  Hospital  Cost  Report 
Information  System  (HCRIS)  data 
indicate  $398  million  in  payments  for 
inpatient  operating  services  to  105 
LTCHs  in  FY  1993  and  $1.05  billion  in 
payments  for  inpatient  operating 
services  to  206  LTCHs  in  FY  1998.  This 
amount  represents  more  than  a  96- 
percent  increase  in  the  number  of 
LTCHs  and  a  164-percent  increase  in 
payments  to  LTCHs  in  5  years. 

In  its  March  1999  Report  to  Congress, 
the  Medicare  Payment  Advisory 
Commission  (MedPAC)  (formerly 
ProPAC)  stated  that:  "(The]  TEFRA 
system  has  remained  in  effect  longer 
than  expected  partly  because  of 
difficulties  in  accounting  for  the 
variation  in  resource  use  across  patients 
in  exempted  facilities.  The  unintended 
consequences  of  sustaining  that  system 
have  been  a  steady  growth  in  the 
number  of  prospective  payment  system- 
exempt  facilities  and  a  substantial 
payment  inequity  between  older  and 
newer  facilities.  In  particular,  the 
payment  system  encouraged  new 
exempt  facilities  to  maximize  their  costs 
in  the  base  year  to  establish  high  cost 
limits.  Once  subject  to  its  relatively  high 


limit,  a  recent  entrant  could  reduce  its 
costs  below  its  limit,  resulting  in 
reimbursement  of  its  full  costs  plus 
bonus  payment.  By  contrast,  facilities 
that  existed  before  they  became  subject 
to  TEFRA  could  not  influence  their  cost 
limits.  Given  the  relatively  low  limits  of 
older  facilities,  they  are  more  likely  to 
incur  costs  above  their  limits  and  thus 
receive  payments  less  than  their  costs." 
(p.  72) 

To  address  concerns  regarding  the 
historical  growth  in  payments  and  the 
disparity  in  payments  to  existing  and 
newly  excluded  hospitals  and  units,  the 
BBA  mandated  several  changes  to  the 
existing  payment  system.  These  changes 
are  outlined  in  section  IV.  of  this 
preamble. 

E.  Research  and  Discussion  of  a 
Prospective  Payment  System  for  LTCHs 
Prior  to  the  BBA 

Section  603(a)(2)(C)(ii)  of  Public  Law 
98-21  required  the  Secretary  to  include 
the  results  of  research  studies  on 
whether  and  how  excluded  hospitals 
and  units  can  be  paid  on  a  prospective 
basis,  in  the  1985  Report  to  Congress  on 
the  Impact  of  Prospective  Payment 
Methodology.  HCFA  (now  CMS) 
undertook  and  funded  a  wide  range  of 
research  projects  that  resulted  in  1987 
in  a  Report  to  Congress  entitled 
"Developing  a  Prospective  Payment 
System  for  Excluded  Hospitals."  In  that 
report,  the  Secretary  presented  an 
examination  of  the  then  current  state  of 
the  four  classes  of  excluded  hospitals 
and  units  and  offered  recommendations 
for  the  development  of  a  prospective 
payment  system.  "Long-term"  or 
"chronic  disease"  hospitals,  the  report 
noted,  "are  the  least  understood  of  the 
excluded  hospital  types"  (p.  3-51). 

The  following  information  was 
clear — there  were  a  relatively  small 
number  of  facilities  (94  at  that  time); 
LTCHs  were  not  dispersed  throughout 
the  country  and,  therefore,  potential 
long-term  care  patients  were  receiving 
necessary  care  elsewhere;  LTCHs,  as 
generally  defined  by  the  greater  than  25- 
day  average  length  of  stay,  constituted  a 
diverse  set  that  closely  resembled  other 
hospitals,  both  included  (acute  care) 
and  excluded  (psychiatric, 
rehabilitation,  and  children's)  imderthe 
acute  care  hospital  inpatient  prospective 
payment  system  (pp.  3-51  through  3- 
63).  The  Report  concluded  with  the 
following  discussion:  "Because  this 
class  of  hospitals  treats  a  very 
heterogeneous  patient  population  and 
does  not  share  a  common  set  of  facility 
characteristics,  the  development  of  a 
separate  classification  system  for 
prospective  payment  purposes  would 
appear  to  be  both  infeasible  and 


imdesirable.  At  the  same  time,  as  part  of 
HCFA's  [now  CMS']  impact  analysis,  we 
were  investigating  the  feasibility  of 
including  LTCHs  under  the  current 
prospective  payment  system,  where 
their  cases  would  be  expected  to  be  paid 
predominantly  under  the  prospective 
payment  system  outlier  policy."  (pp.  3- 
63  through  3-64) 

The  1987  report  further  noted  that 
present  and  future  research  on  LTCHs 
would  focus  on  acquiring  a  broader 
understanding  of  LTCHs,  long-term  care 
patients,  and  other  treatment  settings 
and  on  the  preliminary  financial  impact 
of  a  prospective  payment  system  on 
both  LTCHs  and  the  Medicare  system. 
An  initial  inquiry  was  also  planned 
"into  the  role  of  those  hospitals  as  a 
component  of  the  continuum  of  care 
between  acute  care  hospitals  and  skilled 
nursing  facilities,  as  a  general  first  step 
in  developing  a  classification  system  for 
patients  in  these  facilities  *  *  *"  (p.  3- 
54). 

ProPAC's  March  1996  Report  to 
Congress  endorsed  the  concept  of 
prospective  payment  systems  for  all 
postacute  services,  emphasizing 
consistent  payment  methods  across  all 
classes  of  facilities  in  order  to  encourage 
provider  efficiency  (p.  75).  ProPAC's 
extensive  analysis  of  "patients  using 
postacute  care  providers  and  in  these 
providers'  treatment  patterns"  based  on 
FY  1994  data  discussed  in  the  June  1996 
Report  to  Congress,  concluded  that 
"[ajlthough  there  was  significant 
overlap  in  the  hospital  assigned  DRGs 
across  settings,  other  patient 
characteristics,  such  as  medical 
complexity  or  functional  status,  may 
influence  which  patients  use  a 
particular  site"  (p.  110). 

In  ProPAC's  March  1, 1997  report, 
ProPAC's  Recommendation  33,  entitled 
"Coordinating  Post-Acute  Care  Provider 
Payment  Methods,"  stated  that  "the 
Commission  urges  the  Congress  and  the 
Secretary  to  consider  the  overlap  in 
services  and  beneficiaries  across 
postacute  care  providers  as  they  modify 
Medicare  payment  policies"  (p.  60). 

The  passage  of  Public  Law  105-33 
(the  BBA)  provided  for  the 
establishment  of  separate  and  distinct 
prospective  payment  systems  for 
postacute  care  providers:  SNFs  (section 
4432(a)),  IRFs  (section  4421),  and  HHAs 
(section  4603(b)).  In  addition,  the 
Congress  directed  the  Secretary  to 
develop  a  legislative  proposal  to  pay 
LTCHs  prospectively  as  well  (section 
4422). 


I 
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IV.  Requirements  of  the  BBA,  BBRA, 
and  BIPA  for  LTCHs 

A.  Provisions  of  the  Current  Payment 
System 

l.BBA 

The  BBA  amendments  to  section 
1886(b)  of  the  Act  significantly  altered 
the  payment  provisions  for  excluded 
hospitals  and  units  and  also  added  other 
qualifying  criteria  for  certain  hospitals 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
(sections  4411  to  4419).  Provisions  of 
these  amendments  that  related  to  the 
current  payment  system  were  explained 
in  detail  and  implemented  in  the  acute 
care  hospital  inpatient  prospective 
pa3anent  system  final  rule  published  in 
the  Federal  Register  on  August  29, 1997 
(62  FR  45966). 

Section  4411  of  the  BBA  amended 
section  1886(b)(3)(B)  of  the  Act  and 
restricted  the  rate-of-increase 
percentages  that  are  applied  to  each 
provider's  target  amount  so  that 
excluded  hospitals  and  units 
experiencing  lower  inpatient  operating 
costs  relative  to  their  target  amounts 
receive  lower  rates  of  increase. 

Section  4412  of  the  BBA  amended 
section  1886(g)  of  the  Act  to  establish  a 
15-percent  reduction  in  capital 
payments  for  excluded  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs,  for  portions  of  cost  reporting 
periods  occurring  during  the  period  of 
October  1, 1997,  through  September  30, 
2002. 

Section  4413(b)  of  the  BBA  amended 
section  1886(b)(3)  of  the  Act  to  permit 
certain  LTCHs  to  elect  a  rebasing  of  the 
target  amount  for  the  12-month  cost 
reporting  period  beginning  during  FY 
1996. 

Section  4414  of  the  BBA  amended 
section  1886(b)(3)  of  the  Act  to  establish 
caps  on  the  target  amounts  for  excluded 
hospitals  and  iinits  at  the  75th 
percentile  of  target  amounts  for  similar 
faciUties  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
through  September  30,  2002.  These  caps 
on  the  target  amounts  apply  only  to 
psychiatric  and  rehabilitation  hospitals 
and  units  and  LTCHs.  Payments  for 
these  excluded  hospitals  and  units  are 
based  on  the  lesser  of  a  provider's  cost 
per  discharge  or  its  hospital-specific 
cost  per  discharge,  subject  to  this  cap. 

Section  4415  of  the  BBA  amended 
section  1886(b)(1)  of  the  Act  by  revising 
the  percentage  factors  used  to  determine 
the  amount  of  bonus  and  relief 
payments,  and  establishing  continuous 
improvement  bonus  payments  for  cost 
*  reporting  periods  beginning  on  or  after 
October  1, 1997  for  hospitals  and  units 


excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
that  meet  specified  criteria.  If  a  hospital 
is  eligible  for  the  continuous 
improvement  bonus,  the  continuous 
improvement  bonus  payment  is  equal  to 
the  lesser  of:  (1)  50  percent  of  the 
amount  by  which  operating  costs  are 
less  than  expected  costs;  or  (2)  1  percent 
of  the  target  amount. 

Sections  4416  and  4419  of  the  BBA 
amended  section  1 886(b)  of  the  Act  to 
establish  a  new  framework  for  payments 
for  new  excluded  providers.  Section 
4416  added  a  new  section  1886(b)(7)  to 
the  Act  that  established  a  new  statutory 
methodology  for  new  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs.  Before  this  change,  new 
hospitals  excluded  from  the  acute  care 
hospital  inpatient  prospective  pajmient 
system  were  exempted  from  the  target 
amount  per  discharge  ceiling  until  the 
end  of  the  first  cost  reporting  period 
ending  at  least  2  years  after  they 
accepted  their  first  patient.  This  new 
provider  "exemption"  was  eliminated 
from  all  classes  of  excluded  providers 
except  children's  hospitals  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  by  section  4419(a)  of 
the  BBA.  Under  section  4416,  payment 
to  these  new  excluded  providers  for 
their  first  two  cost  reporting  periods  is 
limited  to  the  lesser  of  the  operating 
costs  per  case,  or  110  percent  of  the 
national  median  of  target  amoimts,  as 
adjusted  for  differences  in  wage  levels, 
for  the  same  class  of  hospital  for  cost 
reporting  periods  ending  during  FY 
1996,  updated  to  the  applicable  period. 

It  is  important  to  note  that  before 
enactment  of  the  BBA,  the  payment 
provisions  for  excluded  hospitals  and 
units  applied  consistently  to  all  classes 
of  excluded  providers  (that  is, 
psychiatric,  rehabihtation,  long-term 
care,  children's,  and  cancer).  However, 
effective  for  cost  reporting  periods 
beginning  on  or  after  October  1, 1997, 
there  are  specific  payment  provisions 
for  certain  classes  of  excluded 
providers,  as  well  as  modifications  for 
all  excluded  providers. 

Section  4417  of  the  BBA  specified 
that  a  hospital  that  was  classified  by  the 
Secretary  on  or  before  September  30, 
1995,  as  an  excluded  LTCH  must 
continue  to  be  so  classified, 
notwithstanding  that  it  is  located  in  the 
same  building,  or  on  the  same  campus, 
as  another  hospital. 

Section  4418  of  the  BBA  amended 
section  1886(d)(l)(B)(v)  of  the  Act, 
providing  an  additional  category  of 
hospitals  that  could  qualify  as  cancer 
hospitals  for  purposes  of  exclusion  from 
the  acute  care  hospital  inpatient 
prospective  payment  system. 


2.  BBRA 

With  the  enactment  of  the  BBRA  of 
1999,  the  Congress  refined  some  of  the 
policies  mandated  by  the  BBA  for 
hospitals  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system.  The  provisions  of  the  BBRA. 
which  amended  section  1886(b)(3)(H)  of 
the  Act  relating  to  the  current  payment 
system  for  excluded  hospitals,  were 
explained  in  detail  and  implemented  in 
the  acute  care  hospital  inpatient 
prospective  payment  system  interim 
final  rule  published  in  the  Federal 
Register  on  August  1 ,  2000  (65  FR 
47026)  and  in  the  acute  care  hospital 
inpatient  prospective  payment  system 
final  rule  also  published  on  August  1 . 
2000  (65  FR  47054). 

Section  4414  of  the  BBA  provided  for 
caps  on  target  amounts  for  excluded 
hospitals  and  units  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1997.  Section  121  of  the  BBRA  amended 
section  1886(b)(3)(H)  of  the  Act  to 
provide  for  an  appropriate  wage 
adjustment  to  these  caps  on  the  target 
amoimts  for  existing  psychiatric  and 
rehabilitation  hospitals  and  units  and 
LTCHs,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 . 
1999  through  September  30.  2002. 

Section  122  of^the  BBRA  provided  for 
an  increase  in  the  continuous 
improvement  bonus  for  eligible  LTCHs 
and  psychiatric  hospitals  and  units  for 
cost  reporting  periods  beginning  on  or 
after  October  1 ,  2000  and  before 
September  30,  2002. 

3.  BIPA 

Two  provisions  of  the  BIPA  that 
amended  section  1886(b)(3)  of  the  Act 
were  directed  at  LTCHs.  Section  307(a) 
of  the  BIPA  provided  for  a  2-percent 
increase  to  the  wage-adjusted  75th 
percentile  cap  on  the  target  amount  for 
existing  LTCHs.  effective  for  cost 
reporting  periods  beginning  during  FY 
2001.  Section  307(a)  of  the  BIPA  also 
provided  a  25-percent  increase  to  the 
hospital-specific  target  amounts  for 
existing  LTCHs  for  cost  reporting 
periods  beginning  in  FY  2001,  subject  to 
the  wage-adjusted  national  cap. 

B.  Provisions  for  a  LTCH  Prospective 
Payment  System 

l.BBA 

In  section  4422  of  the  BBA.  the 
Congress  mandated  that  the  Secretary 
develop  a  legislative  proposal  for  a  case- 
mix  adjusted  prospective  payment 
system  for  LTCHs  under  the  Medicare 
program,  for  submission  by  October 
1999  based  on  consideration  of  several 
payment  methodologies,  including  the 
feasibility  of  expanding  the  current 
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DRGs  and  the  prospective  payment 
system  currently  in  place  for  acute  care 
hospitals. 

2.  BBRA 

Section  123  of  the  BBRA  specifically 
requires  that  the  prospective  payment 
system  for  LTCHs  be  designed  as  a  per 
discharge  system  with  a  DRG-based 
patient  classification  system  that  reflects 
the  differences  in  patient  resources  and 
costs  in  LTCHs  while  maintaining 
budget  neutrality.  Section  123  also 
requires  that  a  report  be  submitted  to 
the  Congress  describing  the  system 
design  of  the  mandated  LTCH 
prospective  payment  system  no  later 
than  October  1,  2001,  and  that  the 
system  be  implemented  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002. 

3.  BIPA  I 

The  BIPA  reiterated  the  dates  of 
implementation  of  the  LTCH 
prospective  payment  system  set  forth  in 
the  BBRA.  Section  307(b)(1)  of  the  BIPA 
also  directs  the  Secretary  to  examine  the 
following  specific  payment  adjustments: 
adjustments  to  DRG  weights,  area  wage 
adjiistments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment.  Furthermore,  if  the 
Secretary  is  imable  to  implement  the 
prospective  payment  system  by  October 
1,  2002,  section  307(b)(2)  of  the  BIPA 
mandates  that  a  default  LTCH 
prospective  payment  system  be 
implemented,  based  on  existing  DRGs, 
modified  where  feasible  to  account  for 
the  specific  resource  use  of  long-term 
care  patients. 

V.  Research  and  Data  Supporting  the 
Establishment  of  the  LTC3I  Prospective 
Pajrment  Sjrstem 

A.  Legislative  Requirements 

Section  4422  of  the  BBA  required  us 
to  formulate  a  legislative  proposal  on 
the  development  of  a  prospective 
payment  system  for  LTCHs  for 
submission  to  the  Congress  by  October 
1, 1999.  To  prepare  for  this  proposal,  we 
awarded  a  contract  to  The  Urban 
Institute  (Urban)  following  the 
enactment  of  the  BBA  for  a  multifaceted 
analysis  of  LTCHs,  including  a 
description  of  facilities  and  patients,  as 
well  as  exploration  of  a  variety  of 
classification  and  payment  system 
options. 

In  section  123(a)  of  the  BBRA,  the 
Congress  mandated  a  per  discharge, 
DRG-based  model  for  the  prospective 
payment  system  for  LTCHs.  Our  basic 
objective  remained  imchanged — to 
arrive  at  a  clearer  imderstanding  of  the 
universe  of  LTCHs  in  relation  to  facility 


characteristics,  beneficiary  utilization, 
and  beneficiary  characteristics  such  as 
diagnoses,  treatment,  and  discharge 
patterns. 

Under  the  terms  of  our  original 
contract  with  Urban,  3M  Health 
Information  Systems  (3M)  was 
subcontracted  to  provide  an  analysis 
and  assessment  of  alternative 
classification  systems  for  use  in  LTCHs 
in  keeping  with  variables  such  as 
treatment  patterns,  patient 
demographics,  and  diagnoses  and 
procedure  codes  for  patients  at  LTCHs 
and  acute  care  hospitals. 

After  the  enactment  of  section  123  of 
the  BBRA,  we  instructed  3M  to  limit  its 
analyses  to  several  DRG-driven 
^classification  systems,  using  the 
database  constructed  by  Urban 
describing  LTCHs,  patients  at  LTCHs, 
and  patients  with  the  same  diagnoses  as 
LTCH  patients  treated  in  other  facilities. 
We  also  contracted  with  3M  to  develop 
and  analyze  the  data  necessary  for  us  to 
design  and  develop  the  Medicare  LTCH 
prospective  payment  system  based  on 
DRGs. 

B.  Description  of  Sources  of  Research 
Data 

The  records  for  all  Medicare  hospital 
inpatient  discharges  (including 
discharges  for  LTCHs)  are  contained  in 
the  Medicare  provider  analysis  and 
review  file  (MedPAR),  which  includes 
patient  demographics  (age,  gender,  race, 
and  residence  zip  code),  clinical 
characteristics  (diagnoses  and 
procedures),  and  hospitalization 
characteristics.  (Beneficiary  data  were 
encrypted  to  prevent  the  identification 
of  specific  Medicare  beneficiaries.)  The 
Medicare  cost  report  data  constitute  the 
HCRIS,  and  includes  information  on 
facility  characteristics,  utilization  data, 
and  cost  and  charge  data  by  cost  center. 

The  1997  Online  Survey  Certification 
and  Reporting  (OSCAR)  system  data 
provided  information  from  the  State 
smvey  and  certification  process  to 
identify  and  characterize  providers  that 
participate  in  Medicare  and  Medicaid 
and  include  a  list  of  all  hospiteds  that 
were  designated  as  LTCHs  by  Medicare. 
OSCAR  data  included  the  number  of 
employees  of  various  types  and  the 
nimiber  of  different  types  of  beds  and 
care  units,  as  well  as  variables  on 
certification  date,  type  of  control, 
geographic  region,  and  hospital  size. 

C.  The  Universe  of  LTCHs 

1 .  Background  Issues 

LTCHs  typically  furnish  extended 
medical  and  rehabilitative  care  for 
patients  who  are  clinically  complex  and 
have  multiple  acute  or  chronic 


conditions.  Generally,  Medicare  patients 
in  LTCHs  have  been  transferred  from 
acute  care  hospitals  and  receive  a  range 
of  "postacute  care"  services  at  LTCHs, 
including  comprehensive  rehabilitation, 
cancer  treatment,  head  traimia 
treatment,  and  pain  management. 
(MedPAC  March  1999  Report  to 
Congress,  p.  95.)  A  LTCH  must  be 
certified  as  an  acute  care  hospital  that 
meets  criteria  set  forth  in  section 
1861(e)  of  the  Act  in  order  to  participate 
as  a  hospital  in  the  Medicare  program. 
Generally,  imder  Medicare,  hospitals  are 
paid  as  LTCHs  if  they  have  an  inpatient 
average  length  of  stay  greater  than  25 
days. 

LTCHs  are  a  heterogeneous  group  of 
facilities  ranging  from  old  tubercidosis 
and  chronic  disease  hospitals  to  newer 
facilities  designed  primarily  to  care  for 
ventilator-dependent  patients.  They  are 
unevenly  distributed  across  the  United 
States,  with  one-third  (72  of  203  in 
1997)  located  in  Massachusetts,  Texas, 
and  Louisiana.  As  of  1997,  203  facilities 
were  determined  by  Medicare  to  be 
LTCHs;  by  early  2000,  239  facilities 
were  determined  by  Medicare  to  be 
LTCHs;  and  as  of  November  2001, 
OSCAR  had  data  on  270  LTCHs. 

LTCHs  constitute  a  relatively  small 
provider  group  in  the  Medicare  program 
and  have  not  been  widely  studied.  Only 
limited  information  has  been  published 
about  their  characteristics  in  terms  of 
types  of  patients  served  and  resources 
used.  As  stated  earlier  in  section  V.A.  of 
this  preamble,  the  primary  goal  of  the 
initial  research  contract  with  Urban  was 
to  increase  our  knowledge  about  LTCHs 
and  thefr  patients.  In  addition  to 
describing  the  providers  and  patients, 
the  study  was  expected  to  provide 
insight  into  the  ways  in  which  LTCHs 
differ  from  other  Medicare  postacute 
care  providers.  In  the  following 
summary  and  tables,  we  provide  a 
description  of  Urban's  findings  that 
formed  the  basis  for  the  design  of  the  ■ 
prospective  payment  system  for  LTCHs 
presented  in  the  March  2002  proposed 
rule  and  in  this  final  rule. 

2.  General  Medicare  Policies 

Inpatient  stays  at  LTCHs  are  covered 
under  the  Medicare  Part  A  hospital 
benefit  and  include  room  and  board, 
medical  and  nursing  services,  laboratory 
tests.  X-ray,  pharmaceuticals,  supplies, 
and  other  diagnostic  or  therapeutic 
services  (§§409.10  and  412.50).  LTCHs 
can  offer  specialized  services  (for 
example,  physical  rehabilitation  or 
ventilator-dependent  care)  or  can 
provide  more  generalized  services  (for 
example,  chronic  disease  care). 

Hospital  services  are  covered  for  up  to 
90  days  during  a  Medicare-defined 
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"benefit  period,"  which  is  a  period  that 
begins  with  admission  of  a  Medicare 
beneficiary  as  an  inpatient  to  an  acute 
care  or  other  hospital  and  ends  when 
the  beneficiary  has  spent  60  consecutive 
days  outside  of  an  inpatient  facility 
(§  409.60).  There  are  60  additional 
covered  lifetime  reserve  days  that  may 
be  used  over  a  beneficiary's  lifetime. 
One  inpatient  deductible  payment  ($792 
in  calendar  year  2002)  is  required  for 
each  benefit  period,  so  a  beneficiary 
generally  does  not  have  to  make  a  new 
deductible  payment  for  a  LTCH  stay 
unless  the  LTCH  stay  is  not  preceded  by 
another  hospital  stay.  However,  a 
beneficiary  with  a  long  LTCH  stay  is 
subject  to  a  coinsurance  payment  ($198 
in  calendar  year  2002)  for  days  61 
through  90  of  hospital  use  during  a 
benefit  period.  For  the  lifetime  reserve 
days,  a  Medicare  beneficiary  is  subject 
to  a  daily  coinsurance  amount  ($396  in 
calendar  year  2002)  (§  409.61). 


LTCHs  must  meet  State  licensure 
requirements  for  acute  care  hospitals 
and  must  have  a  provider  agreement 
with  Medicare  in  order  to  receive 
Medicare  payment.  Fiscal 
intermediaries  verify  that  LTCHs  meet 
the  required  average  length  of  stay  of 
greater  than  25  days. 

3.  Exclusion  From  the  Acute  Care 
Hospital  Inpatient  Prospective  Payment 
System 

As  discussed  more  fully  in  section 
III.B.  of  this  preamble,  LTCHs  were 
excluded  from  the  FY  1984 
implementation  of  the  acute  care 
hospital  inpatient  prospective  payment 
system  and  continued  to  be  paid  based 
on  their  cost  per  discharge,  subject  to 
per  discharge  limits. 

4.  Geographic  Distribution 

Overall,  203  LTCHs  filed  Medicare 
claims  in  1997.  This  was  the  data  set 
used  by  Urban  for  its  analysis  of  the 


universe  of  LTCHs  that  formed  the  basis 
for  policies  we  proposed  in  our 
proposed  rule  on  March  22,  2002  (67  PR 
13416).  This  number  translates  into  an 
average  of  approximately  one  facility 
per  200,000  Medicare  enrollees.  As  can 
be  seen  in  Chart  1.  LTCHs  were  not  (and 
are  still  not)  distributed  across  all  States 
in  proportion  to  the  number  of  Medicare 
enrollees  in  those  States.  They  were 
unevenly  distributed  across  the  United 
States,  with  one-third  (72  of  203) 
located  in  Massachusetts,  Texas,  and 
Louisiana.  These  three  States  together 
accounted  for  36  percent  of  the  LTCHs, 
but  only  fewer  than  10  percent  of 
Medicare  enrollees.  Furthermore,  13 
small  States  have  no  LTCHs,  although 
they  accounted  for  approximately  7 
percent  of  Medicare  enrollees.  In 
contrast,  the  three  largest  Medicare 
States  (California,  Florida,  and  New 
York)  accounted  for  24.1  percent  of 
Medicare  enrollees  together,  but  only 
13.8  percent  of  LTCHs. 
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Chart  1.- 


-Percentage  Distribution  of  Number  of  Long-Term  Care  Hospitals  (LTCHs),  Medicare  Enrollees, 

AND  Certified  Beds,  by  State,  1997 


state 

Number  of 
LTCHs 

Percent  of 
LTCHs 

Number  of 

mednaie 

enrollees 

Percent  of 
medk:are 
enrollees 

Number  of 
certified  beds 

Percent  of 
certified  beds 

Alabama 

1 

0.5 

696.586 

1.8 

191 

1.0 

Alaska  

0 

0.0 

38.570 

0.1 

0 

Oi) 

Arizona  

4 

2.0 

667.226 

1.7 

187 

1.0 

Arkansas  

0 

0.0 

453.195 

1.1 

0 

0.0 

California 

12 

5.9 

3,920.674 

9.9 

1.304 

7.1 

Cotorado 

4 

2.0 

464,299 

1.2 

277 

1.5 

ConnectKul  

4 

2.0 

531,805 

1.3 

716 

a9 

Delaware 

0 

0.0 

111.171 

0.3 

0 

0.0 

District  of  Columbia 

1 
11 

0.5 
5.4 

80.028 
2,853.420 

0.2 
7.2 

23 
805 

0.1 

Ftorida  

4.4 

Georgia  

6 

3.0 

915.577 

2.3 

557 

3.0 

Hawaii  

1 

0.5 

163.217 

0.4 

13 

0.1 

Idaho  

0 

0.0 

163.303 

0.4 

0 

0.0 

Illinois  

5 

2.5 

1,701,123 

4.3 

703 

3.8 

Indiana  

11 

5.4 

877,656 

2.2 

434 

2.4 

Iowa 

0 

0.0 

498,288 

1.3 

0 

0.0 

Kansas  

3 

1.5 

406,752 

1.0 

74 

0.4 

Kentucky  

1 

0.5 

633,802 

1.6 

337 

1.8 

Louisiana 

19 

9.4 

622,805 

1.6 

1.288 

7.0 

Maine  

0 

0.0 

218,265 

0.6 

0 

0.0 

Maryland  

4 

2.0 

651.710 

1.7 

465 

2.5 

Massachusetts  

17 

8.4 

991,641 

2.5 

3,077 

16.8 

Mk:higan 

3 

1.5 

1,435.420 

3.6 

280 

1.5 

Minnesota 

2 

1.0 

669.708 

1.7 

313 

1.7 

Mississippi 

2 

1.0 

428.729 

1.1 

65 

0.4 

Missouri 

3 

1.5 

888.959 

2.3 

317 

1.7 

Montana  

0 

0.0 

139,392 

0.4 

0 

0.0 

Nebraska 

1 

0.5 

263,287 

0.7 

25 

0.1 

Nevada  

3 

1.5 

225,152 

0.6 

106 

0.6 

New  Hampshire  

0 

0.0 

170,031 

0.4 

0 

0.0 

New  Jersey  

3 

1.5 

1,239,890 

3.1 

212 

1.2 

New  Mexk»  

2 

1.0 

231.517 

0.6 

86 

0.S 

New  York  

5 
1 
0 

7 

2.5 
0.5 
0.0 
3.4 

2.780,994 

1.129,329 

107,628 

1,766,266 

7.0 
2.9 
0.3 
4.5 

1,262 

59 

0 

653 

-      6.9 

North  Carolina 

0.3 

North  Dakota 

OJO 

Ohk) 

3.6 

Oklahoma 

8 

3.9 

523,358 

1.3 

294 

1.6 

Oregon  

0 

0.0 

500,035 

1.3 

0 

ao 

Pennsylvania 

6 

3.0 

2,183,850 

5.5 

412 

2.3 

Rhode  Island 

1 
2 

0.5 
1.0 

177,247 
562,732 

0.4 
1.4 

700 
0 

3.8 

South  Carolina  

0.0 

South  Dakota  

0 
6 

0.0 
3.0 

123,401 
838,357 

0.3 
2.1 

211 
210 

1.2 

Tennessee  

1.1 

Texas  

36 

17.7 

2,275,673 

5.8 

1,818 

9.9 

Utah 

1 

0.5 

204,525 

0.5 

39 

0.2 

VemKxit 

0 

0.0 

89,821 

0.2 

0 

0.0 

Virginia  

3 

1.5 

893,602 

2.3 

664 

a6 

Washington  

2 

1.0 

742,589 

1.9 

97 

d.5 

West  Virginia 

0 

0.0 

349,684 

0.9 

0 

0.0 

Wisconsin 

1 

0.5 

806,951 

2.0 

34 

0.2 

Wyoming  

1 

0.5 

65.699 

0.2 

3 

0.0 

Total  

195 

100.00 

36,322,068 

100.00 

18,311 

100.00 

Source:  1997  Online  Survey  Certification  and  Reporting  System  (OSCAR). 
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Although  the  distribution  of  certified 
beds  generally  tracked  the  distribution 
of  LTCHs  across  States,  there  is  not 
always  a  direct  relationship  between  the 
number  of  LTCHs  and  the  bed  capacity 
in  a  given  State.  For  instance, 
Massachusetts  had  only  8.4  percent  of 
LTCHs,  but  16.8  percent  of  Medicare- 
certified  beds.  In  contrast,  Texas  had 
17.7  percent  of  LTCHs,  but  only  9.9 
percent  of  the  certified  beds. 

5.  Characteristics  by  Date  of  Medicare 
Participation 

The  OSCAR  system  provided  data 
captured  by  the  State  survey  and 
certification  process  that  can  be  used  to 
identify  and  characterize  providers 
participating  in  Medicare  and  Medicaid. 
The  following  analyses  were  based  on 
LTCHs  for  which  data  were  available. 
Eight  facilities,  which  accoimted  for 
only  1  percent  of  all  LTCH  stays  and  1.3 
percent  of  certified  beds,  were  excluded 
fittm  the  analysis  since  1997  OSCAR 
records  were  not  available  for  these 
focilities. 

Given  the  known  payment  variations 
for  old  and  new  fecilities  that  were 
excluded  facilities  paid  under  the  target 
amount  methodology,  we  divided  the 
LTCHs  by  age  (the  date  of  the  LTCH's 
first  Medicare  participation,  as  reported 
by  OSCAR)  to  gain  a  sense  of  the 
variation  among  the  existing  LTCHs  in 
1997.  A  strong  correlation  was  fotuid 
between  the  age  of  a  LTCH  and  other 
key  characteristics,  such  as  location  and 
ownership  control,  as  well  as  operating 
costs  and  Medicare  payments.  For 
analytical  purposes,  therefore,  the  total 
sample  of  LTCHs  was  stratified  based  on 
age  ("old,"  "middle,"  or  "new").  Of  die 
195  LTCHs  in  OSCAR  in  1997,  20 
percent  were  in  existence  before  the 
acute  care  hospital  inpatient  prospective 
payment  system  and  the  acute  care 
hospital  inpatient  prospective  payment 
system  exclusions  went  into  effect  in 
October  1983  (old  LTCHs);  30  percent 
were  determined  to  be  LTCHs  between 
October  1983  and  September  1993 
(middle  LTCHs);  and  50  percent  were 
determined  to  be  LTCHs  between 
October  1993  and  September  1997  (new 
LTCHs).  This  pattern  is  consistent  with 
reports  of  the  large  growth  in  the 
niunber  of  LTCHs  in  recent  years.  (As  of 
November  2001,  OSCAR  had  data  on 
270  LTCHs,  which  indicate  that  the 
growth  has  continued.) 

Old  LTCHs  were  generally  located  in 
the  northeast  region  of  the  United 
States,  while  newer  LTCHs  are  typically 
located  in  the  southern  region.  Most 
notably,  the  ownership  of  the  LTCHs 
that  began  Medicare  participation  before 
and  after  the  implementation  of  the 
acute  care  hospital  inpatient  prospective 


payment  system  was  quite  different.  Old 
LTCHs  were  either  government 
controlled  (about  63  percent)  or 
nonprofit  (about  37  percent).  In  contrast, 
one-half  of  die  LTCHs  that  began 
participation  in  Medicare  between  1983 
and  1993  and  two-thirds  of  those  that 
began  participation  in  Medicare  in  FY 
1994  or  later  were  proprietary  facilities. 
Virtually  no  new  LTCHs  were 
government  controlled. 

6.  Hospitals-Within-Hospitals  and 
Satellite  Facilities 

The  Medicare  statute  does  not 
contemplate  the  recognition  of  "LTCH 
units"  of  prospective  payment  system 
acute  care  hospitals;  the  statute  does 
reference  rehabilitation  and  psychiatric 
units.  Long-term  care  luiits  of 
prospective  payment  system  hospitals 
are  not  allowed  in  part  because  of  the 
concern  that  transfers  of  acute  care 
patients  into  the  LTCH  units  could 
inappropriately  maximize  prospective 
payments  under  the  acute  care  hospital 
inpatient  prospective  payment  system. 
The  presence  of  a  long-term  care  "unit", 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
and  co-located  in  an  acute  care  hospital, 
could  enable  the  acute  care  hospital  to 
shift  patients  to  the  long-term  care 
"unit"  without  completing  the  full 
course  of  treatment.  These  patient 
transfers  could  result  in  inappropriate 
payments  under  Medicare  since  the 
acute  care  hospital  woidd  make  money 
in  those  cases  where  it  received  a  full 
DRG  payment  without  providing  the  full 
course  of  treatment  to  the  beneficiary 
and  could  avoid  losing  any  money  for 
other  more  costiy  patients  by 
prematurely  discharging  them  to  the 
LTCH.  Since  payments  to  hospitals 
under  the  acute  care  hospital  inpatient 
prospective  payment  system  were  based 
on  hospital  costs  that  included  the  costs 
of  patients  with  longer  lengths  of  stay, 
such  a  patient  shift  would  result  in  an 
"overpajrment"  to  the  acute  care 
hospital  and  the  LTCH  would  receive  an 
additional  payment  for  that  same 
patient. 

Nonetheless,  in  the  mid-1990s,  of  the 
roughly  150  LTCHs  in  existence  at  the 
time,  about  12  recently  established 
LTCHs  were,  in  fact,  LTCHs  located  in 
the  buildings  or  on  the  campuses  of 
acute  care  hospitals.  In  order  to  prevent 
the  shifting  of  costs  within  the  Medicare 
payment  system  that  would  result  from 
inappropriate  transfers  between  the 
inpatient  acute  care  hospital  and  the 
LTCH  located  within  the  acute  care 
hospital,  we  have  implemented 
additional  qualifying  criteria  at 
§  412.22(e)  for  these  entities.  These 
criteria  require  that  in  order  to  be 


excluded  ftt)m  the  acute  care  hospital 
inpatient  prospective  payment  system,  a 
hospital  located  in  or  on  the  campus  of 
an  acute  care  hospital  (referred  to  as  a 
"hospital-within-a-hospital")  must  have 
a  separate  governing  body,  chief 
executive  officer,  chief  medical  officer, 
and  medical  staff.  In  addition,  the 
hospital  must  perform  basic  functions 
independentiy  from  the  host  hospital, 
inciu  no  more  than  15  percent  of  its 
total  inpatient  operating  costs  for  items 
and  services  supplied  by  the  hospital  in 
which  it  is  located,  and  have  an 
inpatient  load  of  which  at  least  75 
percent  of  patients  are  admitted  from 
sources  other  than  the  host  hospital. 
Originally,  these  regulations  were 
effective  as  of  October  1994.  However, 
section  4417(a)  of  the  BBA  amended 
section  1886(d)(1)(B)  of  tiie  Act  to 
provide  that  a  hospital  that  was 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
on  or  before  September  30, 1995,  as  an 
LTCH.  must  continue  to  be  so  classified, 
notwithstanding  that  it  is  located  in  the 
same  building  or  in  one  or  more 
buildings  located  on  the  same  campus 
as  another  hospital  (§  412.22(f)).  This 
provision,  codified  in  §  412.22(f), 
exempts  certain  LTCHs  that  are 
hospitals-within-hospitals  bom  the 
ownership  and  control  requirements 
discussed  above. 

In  the  late  1990s,  we  became  aware  of 
a  newly  developing  entity  that  was 
physically  similar,  but  legally  unrelated, 
to  a  hospital-within-a-hospital.  These 
entities  were  hospital-within-hospital 
type  facilities  (in  the  buildings  or  on  the 
campuses  of  acute  care  hospitals) 
owned  by  a  separate  existing  LTCH.  We 
identified  these  facilities  as  "long-term 
care  hospital  satellites." 

In  the  July  30. 1999  Federal  Register 
(64  FR  41540),  we  revised  §  412.22(h)  to 
require  that  in  order  to  be  excluded 
from  the  acute  care  hospital  inpatient 
prospective  payment  system,  a  satellite 
of  a  hospital:  (1)  Must  maintain 
admission  and  discharge  records  that 
are  separately  identified  from  those  of 
the  hospital  in  which  it  is  located;  (2) 
caimot  commingle  beds  with  beds  of  the 
hospital  in  which  it  is  located;  (3)  must 
be  serviced  by  the  same  fiscal 
intermediary  as  the  hospital  of  which  it 
is  a  part;  (4)  must  be  treated  as  a 
separate  cost  center  of  the  hospital  of 
which  it  is  a  part;  (5)  for  cost  reporting 
purposes,  must  use  an  accounting 
system  that  properly  allocates  costs  and 
maintains  adequate  data  to  support  the 
basis  of  allocation;  and  (6)  must  report 
costs  in  the  cost  report  of  the  hospital 
of  which  it  is  a  part,  covering  the  same 
fiscal  period  and  using  the  same  method 
of  apportionment  as  that  hospital.  In 
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addition,  the  satellite  facility  must 
independently  comply  with  the 
qualifying  criteria  for  exclusion  from  the 
acute  care  hospital  inpatient  prospective 
payment  system.  The  total  number  of 
State-licensed  and  Medicare-certified 
beds  (including  those  of  the  satellite 
facility)  for  a  hospital  that  was  excluded 
from  the  acute  care  hospital  inpatient 
prospective  payment  system  for  the 
most  recent  cost  reporting  period 
beginning  before  October  1,  1997,  may 
not  exceed  the  hospital's  number  of 
beds  on  the  last  day  of  that  cost 
reporting  period. 

7.  Specialty  Groups  of  LTCHs  by  Patient 
Mix 

There  is  a  widely  held  view  that  the 
population  of  LTCHs  is  heterogeneous. 
We  believe  that  understanding  the 
composition  of  this  population  and 
identifying  and  classifying  subgroups 
within  it  are  fundamental  to  designing 
a  prospective  payment  system  for 
LTCHs. 

Broad  categories  of  conditions  as 
defined  by  major  diagnostic  categories 
(MDCs),  the  principal  diagnostic 
categorization  tool  used  under  the  acute 
care  hospital  inpatient  prospective 
payment  system,  were  used  to  classify 
LTCHs  according  to  the  medical 
conditions  of  their  patient  caseloads. 
(MDCs  were  formed  by  dividing  all 
possible  principal  diagnoses  into  25 
mutually  exclusive  categories.  Most 
MDCs  correspond  to  a  major  organ 
system,  though  a  few  correspond  to 
etiology.) 

We  also  explored  the  possibility  of 
grouping  patients  by  DRGs  or  by 
selected  individual  diagnoses.  These 
attempts  resulted  in  creating  groups  too 
small  for  any  effective  characterization. 
However,  the  analysis  did  reveal  that 
while  some  LTCHs  treat  a  wide  range  of 
conditions,  others  specialize  in  one  or 
two  types  of  conditions.  In  order  to 
analyze  a  grouping  based  on  patient 
mix,  under  its  contract  with  us.  Urban 
first  examined  the  proportion  of 
facilities'  caseloads  in  specific  MDCs. 
There  were  five  MDCs  in  which  at  least 
one  LTCH  has  a  majority  (that  is,  more 
than  50  percent)  of  its  cases.  Patients 
with  respiratory  system  problems  were 
the  most  common  caseload 
concentration — in  1997,  13  percent  of 
LTCHs  had  a  caseload  concentration  of 
50  percent  to  75  percent,  and  another  7 
percent  of  LTCHs  had  more  than  75 
percent  of  their  cases  in  this  MDC. 

The  other  three  MDCs  that  made  up 
a  majority  of  at  least  one  LTCH's  patient 
caseload  (nervous  system  MDC, 
musculoskeletal  and  connective  tissue 
disorders  MDC,  and  factors  influencing 
health  status  MDC)  were  all  related  to 


rehabilitation  needs.  (Because 
rehabilitation-related  DRGs  were 
common  to  LTCHs  and  fell  into  the 
"Factors  Influencing  Status"  MDC,  we 
are  classifying  all  cases  in  this  MDC  as 
rehabilitation  services  for  the  purpose  of 
this  analysis.)  Seven  percent  of  LTCHs 
had  a  majority  of  their  caseload  in  an 
MDC  related  to  rehabilitation-related 
services.  A  significantly  less  common 
concentration  was  seen  in  the  2  percent 
of  LTCHs  that  had  a  majority  of  their 
patients  in  the  mental  diseases  and 
disorders  MDC.  All  but  two  LTCHs  in 
our  analysis  had  some  share  of  patients 
with  respiratory  system  problems. 
Similarly,  all  but  five  LTCHs  had  some 
patients  with  circulatory  problems. 

Based  on  these  findings,  we 
developed  a  grouping  that  consists  of 
four  broad  categories  of  LTCHs  based  on 
patient  caseload.  Facilities  with  greater 
than  50  percent  of  their  cases  in  the 
respiratory  MDC  were  assigned  to  a 
"respiratory  specialty"  group  for  the 
purpose  of  this  analysis.  Similarly,  all 
facilities  with  over  50  percent  of  their 
caseload  in  the  mental  MDC  were 
designated  as  "mental  specialty" 
facilities.  The  three  rehabilitation- 
related  MDCs  were  combined  into  one 
"rehabilitation-related  MDC"  category 
and  grouped  into  a  "rehabilitation 
specialty"  group.  All  remaining 
facilities  (that  did  not  have  high 
concentrations  of  patients  in  the 
respiratory  MDC,  the  mental  MDC,  or 
the  rehabilitation-related  MDCs 
category)  were  placed  into  a 
"multispecialty"  facility  group.  LTCHs 
in  this  category  provide  care  to  a  wider 
range  of  patient  types  than  LTCHs  in  the 
first  three  categories. 

To  better  understand  the  relatively 
large  number  of  multispecialty  LTCHs, 
we  explored  their  MDC  composition. 
Not  unexpectedly,  most  of  these 
facilities  had  high  proportions  of  cases 
in  the  respiratory  MDC  and  the 
rehabilitation-related  MDCs  category, 
although  some  LTCHs  did  not  serve 
either  of  these  populations  in  great 
numbers.  Few  LTCHs  did  have  a 
significant  share  of  their  caseload  in 
either  the  respiratory  MDC  or  the 
rehabilitatian-related  MDCs  category. 
Only  2  percent  of  multispecialty  LTCHs 
had  less  than  25  percent  of  their 
caseload  in  either  specialty  group. 
Similarly,  only  7  percent  of 
multispecialty  facilities  had  less  than  35 
percent  of  their  caseload  in  either  of  the 
two  groups.  In  contrast,  about  60 
percent  of  LTCHs  had  at  least  half  of 
their  caseload  in  either  the  respiratory 
MDC  or  the  rehabilitation-related  MDCs 
category.  This  high  share  demonstrated 
that,  despite  their  assignment  to  the 
multispecialty  category,  most  LTCHs 


served  a  high  percentage  of  patients 
with  respiratory  or  rehabilitation 
problems,  or  both. 

Although  respiratory  and 
rehabilitation  specialty  facilities  were 
prevalent  in  the  LTCH  population,  there 
were  also  some  "niche"  LTCHs  that 
have  unique  patient  populations  or 
provide  uncommon  services.  These 
hospitals  included,  for  example,  a  large 
hospital  where  most  admitted 
individuals  (90  percent)  die  in  the 
facility. 

Several  LTCHs  provided  services  for 
special  populations.  One  facility 
provided  services  for  a  prison 
population.  A  large  share  of  this 
facility's  funding  was  through  Medicaid: 
cost  report  data  showed  that  Medicaid 
covers  two-thirds  of  its  patient  stays. 

Some  other  facilities  worked  with 
similarly  specialized  populations  and 
have  very  small  Medicare  caseloads.  In 
particular,  two  facilities  that  focused  on 
developmentally  disabled  children  and 
younger  adults  had  fewer  than  10 
Medicare  stays  in  1997.  Cost  reports 
show  that  one  of  these  facilities,  which 
provides  rehabilitation  for  its  Medicare 
patients,  has  few  discharges  (imder  100) 
regardless  of  payer  source.  The  other, 
which  provides  mostly  psychiatric 
services,  relies  on  public  funding  for 
only  a  small  share  of  its  discharge 
payments. 

Although  there  are  a  few  niche 
facilities  in  the  LTCH  population,  our 
analysis  indicated  that  a  preponderance 
of  the  LTCHs  could  be  classified  in 
distinct  specialty  groups  that  focused  on 
adult  rehabilitation  and  respiratory 
system  care. 

8.  Sources  and  Destinations  of  LTCH 
Patients 

Another  useful  perspective  on  LTCHs 
was  the  pattern  of  soiu'ces  from  which 
patients  are  admitted  to  LTCHs  and 
destinations  to  which  LTCH  patients  are 
discharged.  This  information  showed 
how  such  transition  patterns  differ 
among  the  specialty  groups.  In  general, 
the  findings  were  consistent  with  the 
notion  that  LTCHs  as  a  group  were 
heterogeneous  in  terms  of  the  patients 
they  serve. 

The  vast  majority  (70  percent)  of 
LTCH  patients  were  admitted  from 
acute  care  hospitals.  Within  this  group, 
acute  care  patients  whose  stays  were 
designated  as  "outlier"  stays,  as  defined 
by  section  1886(d)(5)(A)(i)  of  the  Act 
and  implemented  in  §412.80,  were 
identified  separately.  Sixteen  percent  of 
LTCH  admissions  were  acute  care 
hospital  outlier  patients,  while  54 
percent  were  admitted  from  acute  care 
hospitals  but  did  not  have 
extraordinarily  long  acute  care  stays. 
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After  acute  care  hospitals,  direct 
admission  from  the  community  was  the 
next  most  common  soiuce  of  admissions 
(14  percent)  to  LTCHs. 

The  admission  patterns  varied 
somewhat  by  LTCH  specialty  type. 
Notably,  85  percent  of  admissions  to 
respiratory  specialty  LTCHs  were  from 
acute  care  hospitals,  including  22 
percent  that  were  acute  care  hospital 
outlier  cases.  A  very  small  percentage  (7 
percent)  of  admissions  to  respiratory 
specialty  LTCHs  were  from  the 
community.  In  contrast,  the  admission 
sources  for  the  rehabilitation  specialty 
LTCHs  were  more  similar  to  that  of  the 
multispecialty  LTCHs.  Notably,  a  higher 
than  average  share  of  patients  come 
from  SNFs  (8  percent)  and  HHAs  (6 
percent)  and  a  lower  percentage  of 
patients  transitioned  bom  acute  care 
hospital  outlier  stays  (12  percent).  A 
relatively  large  share  (11  percent)  of 
patients  at  rehabilitation  specialty 
LTCHs  were  admitted  directly  from  the 
community  compared  to  patients  at 
respiratory  specialty  LTCHs  (7  percent). 
These  findings  suggest  that  patients 
admitted  to  rehabilitation  specialty 
LTCHs  might  present  a  less  medically 
intensive  clinical  picture  than  patients 
admitted  to  respiratory  specialty  LTCHs. 

The  admission  pattern  of  patients 
admitted  to  the  mental  specialty  LTCHs 
was  quite  different  from  those  of  the 
other  specialties.  Thirty  one  percent  of 
patients  are  admitted  from  acute  care 
hospitals,  and  only  2  percent  of  patients 
are  admitted  after  being  acute  care 
hospital  outlier  cases.  In  contrast,  40 
percent  of  patients  were  admitted 
directly  bom  the  community  and  27 
percent  were  admitted  from  some  other 
type  of  Medicare  provider. 

An  analysis  of  tne  pattern  of  discharge 
destinations  for  LTCHs  shows  that, 
overall,  38  percent  of  LTCH  stays  were 
discharged  to  the  community  without 
additional  Medicare  services.  Almost 
equal  percentages  (18  percent)  were 
discharged  to  SNFs  and  acute  care 
hospitals,  and  21  percent  of  patients 
were  discharged  to  HHAs. 

Some  variations  in  discharge 
destination  patterns  existed  among 
LTCHs  by  specialty.  Relative  to  the 
overall  sample,  the  respiratory  specialty 
LTCHs  had  higher  than  average 
percentages  of  patients  discharged  to 
SNFs  (24  percent  versus  18  percent), 
and  lower  percentages  discharged  to 
HHAs  (14  percent  versus  21  percent). 
However,  rehabilitation  specialty 
facilities  had  a  relatively  high 
proportion  of  cases  (34  percent) 
discharged  to  HHAs,  and  a  lower  than 
average  proportion  discharged  to  the 
community  without  additional 
Medicare  services  (28  percent  versus  38 


percent).  Finally,  mental  specialty 
hospitals  have  an  unusually  high 
percent  of  cases  (71  percent)  discharged 
to  the  community  without  additional 
Medicare  services.  These  findings 
suggest  that  patients  served  by 
respiratory  specialty  LTCHs  are  more 
likely  to  require  extended  care  in 
institutional  settings  (for  example, 
SNFs),  while  patients  discharged  from 
rehabilitation  specialty  facilities  also 
require  extended  care,  but  not 
necessarily  in  institutional  settings. 

9.  LTCHs  and  Patterns  Among  Postacute 
Care  Facilities 

Urban's  research  also  produced  data 
regarding  a  comparison  of  LTCHs  v«rith 
other  postacute  care  settings  in  order  to 
provide  us  with  the  broadest  possible 
understanding  of  the  universe  of  LTCHs. 
The  findings  were  only  preliminary 
comparisons  of  patients  among  and 
across  postacute  settings  because  of  the 
natiu«  of  each  category  of  postacute  care 
providers.  Even  though  data  suggest 
substantial  clinical  differences  among 
the  providers  with  some  areas  of 
overlap,  because  of  some  similarities  we 
foimd  it  useful  to  draw  parallels  and 
distinctions  among  postacute  care 
providers.  Moreov^,  findings  from  this 
research  supported  conclusions 
published  in  several  reports  to  the 
Congress  produced  by  ProPAC  and 
MedPAC  over  the  past  decade. 

Most  patients  in  LTCHs  had  several 
diagnosis  codes  on  their  Medicare 
claims,  indicating  that  they  had 
multiple  comorbidities  and  are  probably 
less  stable  upon  admission  than  patients 
admitted  to  other  postacute  care 
settings.  Relative  to  IRFs,  LTCHs  had  a 
higher  prroportion  of  patient  costs 
attributable  to  ancillary  services  (for 
example,  pharmacy,  laboratory,  and 
radiology  charges)  (MedPAC  March 
1999  Report  to  Congress,  p.  95).  LTCHs 
also  provided  care  to  a 
disproportionately  large  niunber  of 
Medicare  beneficiaries  who  are  eligible 
because  of  disability.  While  individuals 
with  disabilities  make  up  about  10 
percent  of  the  Medicare  population, 
they  make  up  17  percent  of  LTCH 
patients. 

Urban's  analysis  also  explored  the 
demographic  characteristics  of  LTCH 
patients  compared  to  IRF  patients.  The 
proportion  of  LTCH  patients  who  are 
under  65  years  of  age  (18  percent)  was 
twice  that  of  IRF  patients  (9  percent). 
The  share  of  LTCH  patients  over  85 
years  old  was  slightly  higher  (18 
percent)  compared  to  IRF  patients  (14 
percent).  LTCHs  also  had  a  higher 
proportion  of  male  patients  and  a  lower 
proportion  of  white  patients  than  IRFs. 
LTCHs  had  long  median  lengths  of  stay: 


21  days  versus  16  days  for  IRFs.  About 
one-third  of  the  LTCH  Medicare  stays 
were  by  beneficiaries  who  are  also 
eligible  for  Medicaid,  compared  to  fewer 
Medicaid-eligible  beneficiary  stays  at 
IRFs  (17  percent).  It  has  been  widely 
documented  that  dually  eligible 
beneficiaries  are  generally  much  sicker 
than  non-Medicaid  eligible  Medicare 
beneficiaries. 

Urban's  analysis  also  included  a 
description  of  the  demographic 
characteristics  of  LTCH  patient  stays  by 
admission  sources — outlier  acute  care 
hospital,  nonoutlier  acute  care  hospital, 
and  other.  Those  with  prior  outlier 
acute  care  hospital  stays  seem  to  be  the 
most  distinctive  group  in  terms  of 
length  of  stay,  gender,  race,  and  poverty: 
they  had  the  highest  mean  and  median 
length  of  stay  in  the  LTCH,  the  highest 
male  proportion,  the  highest  white 
proportion,  and  the  lowest  proportion  of 
Medicaid-eligible  patients.  However,  in 
terms  of  age,  those  with  prior  hospital 
stays  (whether  outlier  or  nonoutlier) 
were  quite  different  from  those  with 
other  admission  sources.  Those  without 
a  prior  acute  care  hospital  stay  were 
younger  and  about  twice  as  many  are 
under  age  65,  whose  mean  age  was 
about  5  and  3  years  lower  than  those 
with  a  prior  outlier  stay  and  those  with 
a  prior  nonoutlier  stay,  respectively. 
Among  those  with  an  acute  care 
hospital  stay,  the  nonoutlier  patients 
were  slightly  older  on  average,  with 
higher  percentages  in  the  oldest  groups 
(75  to  84  and  85  plus)  and  the  highest 
median  age  of  all  three  groups. 

The  policies  in  the  March  22,  2002 
proposed  rule  and  in  this  final  rule  were 
determined  in  part  based  on  analysis  of 
the  above  data  and  information  gathered 
on  LTCHs  and  their  Medicare  patients. 

D.  Overview  of  Systems  Analysis  for  the 
LTCH  Prospective  Payment  System 

For  the  systems  analysis,  3M  used  the 
MedPAR  (FY  1999  through  FY  2000), 
OSCAR  (FY  2000),  and  HCRIS  (FYs 
1998  and  early  1999)  files  for  the  March 
22,  2002  proposed  rule.  Specifically,  3M 
performed  the  following  tasks: 

•  Construction  of  an  updated  data 
file,  using  the  most  recent  data  available 
from  CMS. 

•  Analysis  of  issues,  factors,  or 
variables  and  presentation  of  options  for 
possible  use  in  the  design  and 
implementation  of  the  prospective 
payment  system. 

•  Data  simulation  of  various  system 
features  to  analyze  their  impact  on  the 
design  of  the  prospective  payment 
system. 

A  data  file  was  constructed  to  serve  as 
the  basis  of  our  patient  classification 
system  presented  in  the  proposed  rule 
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and  the  development  of  proposed 
payment  weight  rates  and  proposed 
payment  adjustments.  The  analysis  of 
this  data  file  helped  us  regarding  the 
structure  of  the  prospective  payment 
system  in  the  proposed  rule.  We  relied 
upon  patient  charge  data  from  FY  2000 
MedPAR  for  proposing  LTC-DRG 
weights  and  upon  costs  data  from  FY 
1998  and  FY  1999  cost  reports  for 
proposed  payment  rates. 

For  this  final  rule,  we  used  updated 
and  expanded  data  from  the  FY  2000 
MedPAR  file  to  develop  the  payment 
weight  rates  and  payment  adjustments 
for  FY  2003.  Section  X.K.  of  this  final 
rule  contains  a  detailed  discussion  of 
the  data  used  to  develop  the  FY  2003 
payment  rates  and  payment 
adjustments,  the  public  comments 
received  on  the  proposed  rates  and 
adjustments,  and  our  responses  to  those 
comments. 

E.  Evaluation  ofDRG-Based  Patient 
Classification  Systems 

Section  307(b)(1)  of  Public  Law  106- 
554  modified  the  requirements  of 
section  123  of  Public  Law  10&-113  by 
specifically  requiring  that  the  Secretary 
examine  "the  feasibility  and  the  impact 
of  basing  payment  under  such  a  system 
[the  LTCH  prospective  payment  system) 
on  the  use  of  existing  (or  refined) 
hospital  diagnosis-related  groups 
(DRGs)  that  have  been  modified  to 
account  for  different  resource  use  of 
long-term  care  hospital  patients  as  well 
as  the  use  of  the  most  recently  available 
hospital  discharge  data." 

In  order  to  comply  with  statutory 
mandates,  our  evaluation  of  DRG-based 
patient  classification  systems  focused 
on  two  models — the  LTC-all  patient- 
refined  DRGs  (LTC-APR-DRGs,  Version 
1.0),  a  severity-based  case-mix 
classification  system  developed 
specifically  for  LTCHs;  and  the  LTC- 
CMS-DRGs,  a  modification  of  the  DRG 
system  used  in  the  acute  care  hospital 
inpatient  prospective  payment  system. 

The  LTC-APR-DRGs.  a  condensed 
version  of  3M's  all-patient  refined  DRGs 
(APR-DRGs)  for  acute  care  hospitals, 
was  developed  by  3M  Health 
Information  Systems,  for  exclusive  use 
in  LTCHs.  The  LTC-APR-DRG  system 
was  designed  to  reflect  the  clinical 
characteristics  of  LTCH  patients.  This 
case-mix  classification  model  contains 
26  base  LTC-APR-DRGs,  subdivided  by 
4  severity  of  illness  levels  to  yield  104 
classification  levels.  In  this  system,  the 
patient's  secondary  diagnoses,  their 
interaction,  and  their  clinical  impact  on 
the  primary  diagnosis  determine  the 
severity  level  assigned  to  each  of  the  26 
LTC-APR-DRGs. 


The  LTC-CMS-DRGs  are  based  on 
research  done  by  The  Lewin  Group 
(Developing  a  Long-Term  Hospital 
Prospective  Payment  System  Using 
Currentiy  Available  Administrative  Data 
for  the  National  Association  of  Long- 
Term  Hospitals  (NALTH),  July  1999). 
This  model  uses  omi  existing  hospital 
inpatient  DRGs  with  weights  that 
accounted  for  the  difference  in  resource 
use  by  patients  exhibiting  the  case 
complexity  and  multiple  medical 
problems  characteristic  of  LTCHs.  In 
order  to  deal  with  the  large  number  of 
low  volume  DRGs  (all  DRGs  with  fewer 
than  25  cases),  the  LTC-CMS-DRG 
model  groups  low  voliune  DRGs  into  5 
quintiles  based  on  average  charge  per 
discharge.  The  result  was  184 
classification  groups  (179  DRG-based 
and  5  charge-based  payment  groups) 
based  on  patient  data  fix)m  FYs  1994 
and  1995.  (CMS  updated  this  analysis 
using  patient  data  from  FYs  1999  and 
2000  for  purposes  of  system 
evaluations.) 

As  discussed  in  the  March  22,  2002 
proposed  rule  (67  FR  13426),  under 
either  classification  system,  DRG 
weights  would  be  based  on  data  for  the 
population  of  LTCH  discharges, 
reflecting  the  fact  that  LTCH  patients 
represent  a  different  patient  mix  than 
patients  in  short-term  acute  care 
hospitals.  GROUPER  software  programs 
enabled  us  to  examine  the  most  recent 
LTCH  and  acute  care  hospital  inpatient 
prospective  payment  system  patient 
discharge  data  in  light  of  the  features  of 
each  system.  Using  regression  analyses 
and  simulations,  the  impact  of  each 
patient  classification  system  on 
potential  adjustment  features  for  the 
prospective  payment  system  was 
assessed.  (Data  files  used  in  these 
analyses  are  specified  in  section  V.B.  of 
this  preamble.)  Our  medical  staff  as  well 
as  physicians  involved  in  treatment  of 
patients  at  LTCHs  provided  additional 
input  from  the  standpoint  of  clinical 
coherence  and  practical  applicability. 

The  system  that  we  are  adopting  in 
this  final  rule  for  the  LTCH  prospective 
payment  system  is  the  LTC-<]MS-DRG 
GROUPER  based  on  the  Lewin  model 
that  we  proposed  in  the  March  22,  2002 
proposed  rule  (67  FR  13426).  We  believe 
this  system  accurately  predicts  costs 
without  the  problems  that  we  believe 
could  be  inherent  witii  the  APR-DRG 
system.  (In  section  IX.  of  this  final  rule, 
which  describes  the  functioning  of  the 
classification  system  as  a  component  of 
the  LTCH  prospective  payment  system, 
the  LTC-CMS-DRGs  are  referred  to  as 
the  LTC-DRGs.) 

It  is  important  to  note  that  we  have 
analyzed  both  systems  based  on 
MedPAR  files  generated  by  LTCH 


patient  data,  using  the  best  available 
data.  Since  the  TEFRA  payment  system, 
under  which  LTCHs  are  cvirrently  paid, 
is  not  tied  to  patient  diagnoses,  the 
coding  data  from  LTCHs  have  not  been 
used  for  pajrment.  Nevertheless,  data 
analyses  indicated  that  there  was  a 
minimal  difference  in  both  systems' 
abilities  to  predict  costs.  (The  difference 
in  the  R^,  a  statistical  measure  of  how 
much  variation  in  resource  use  eunong 
cases  is  explained  by  the  models,  was 
only  0.0313.) 

In  the  March  22,  2002  proposed  rule 
(67  FR  13426),  we  indicated  that  we 
believed  that  either  classification  system 
would  result  in  more  equitable 
payments  for  LTCHs  compared  to 
current  pa)rment  methods.  The  LTCH 
prospective  payment  system  would 
generally  improve  the  accuracy  of 
payments  for  more  clinically  complex 
patients.  (See  our  discussion  of  the 
TEFRA  payment  system  in  section  III.C. 
of  this  final  rule.)  As  the  Congress 
intended,  the  DRG  weights  imder  the 
LTCH  prospective  pa5Tnent  system 
would  reflect  the  "*  *  *  different 
resource  use  of  long-term  care  hospital 
patients."  Patients  requiring  more 
intensive  complex  services  would  be 
classified  in  LTC-DRGs  with  higher 
relative  weights  and  hospitals  would 
receive  appropriately  higher  payments 
for  these  patients.  In  the  proposed  nde, 
we  solicited  comments  on  the  impact 
that  one  system  may  have  over  another 
as  it  applies  to  different  kinds  of  LTCHs. 
Any  public  comments  that  we  received 
on  the  impact  of  both  systems  are 
included  in  sections  IX.  and  XII.  of  this 
final  rule. 

Although  either  system  would  result 
in  more  equitable  payments  to  LTCHs, 
we  have  several  interrelated  concerns 
about  adopting  the  LTC-APR-DRG 
system  based  upon  its  complexity,  its 
clinical  subjectivity,  and  its  utility  as  it 
relates  to  other  Medicare  prospective 
payment  systems.  The  LTC-APR-DRG 
model  provides  a  clinical  description  of 
the  population  of  LTCHs,  patients 
exhibiting  a  range  of  severity  of  illness 
with  multiple  comorbidities  as 
indicated  by  secondary  diagnoses.  The 
clinical  interaction  of  the  primary 
diagnosis  with  these  comorbidities 
determines  the  severity  level  of  the 
primary  diagnoses,  resulting  in  the  final 
assignment  to  a  LTC-APR-DRG  by  the 
GROUPER  software  designed  for  this 
system. 

One  aspect  of  our  examination  of  the 
LTC-APR-DRG  system  included 
clinical  review  of  actual  case  studies 
provided  by  physicians  at  several 
LTCHs  and  evaluations  of  the  LTC- 
APR-DRG  assigiunents  that  would  have 
resulted  based  on  the  clinical  logic  of 


the  APR-DRG  GROUPER.  A  review  of  a 
number  of  those  cases  by  different 
medical  professionals  resulted  in 
different  possible  classifications  for  the 
GROUPER  program.  Looking  at  the  same 
case,  different  views  were  held  as  to 
which  APR-DRG  category  or  to  which 
level  of  severity  the  case  should  be 
grouped.  Given  the  array  of 
specialization  at  different  LTCHs 
reflecting  a  range  of  services  and  patient 
types,  as  described  in  section  V.C.7.  of 
this  preamble,  we  believe  that  we  lack 
sufficient  data,  at  this  point  in  time,  to 
definitely  determine  the  effect  of 
particular  comorbidities  on  patient 
resource  needs  in  LTCHs.  Furthermore, 
it  appears  that  depending  on  how  many 
of  the  diagnoses  are  coded,  medical 
judgement  suggests  that  it  could  be 
possible  to  classify  the  same  patient  in 
more  than  one  group  or  level  of  severity. 
Because  of  these  concerns,  we  believe 
that  payments  under  such  a  policy 
could  be  insufficiently  well-defined, 
given  currently  available  data,  to  ensure 
consistently  appropriate  Medicare 
payments. 

We  note  that  the  prospective  payment 
system  that  we  have  adopted  for  IRFs  is 
based  on  a  patient  classification  system 
that  includes  a  measure  of 
comorbidities,  the  combination  of  the 
case-mix  group  (CMG)  and  comorbidity 
tier.  In  general,  most  IRF  patients  are 
treated  for  one  primary  rehabilitation 
condition  (for  example,  a  hip 
replacement)  that  is  associated  with 
functional  measures  and  sometimes  age. 
The  CMGs  constructed  for  IRF  patients 
account  for  diagnostic,  functional,  and 
age  variables.  "Hiese  variables  are  used 
to  explain  the  variability  in  the  cost 
among  the  various  CMGs.  Some  of  the 
remaining  variability  in  cost  could  then 
be  further  explained  by  selected 
comorbidities  which  the  inpatient 
rehabilitation  data  showed  were 
statistically  significant. 

In  contrast,  determining  whether 
particular  comorbidities  increase  the 
cost  of  a  case  for  a  LTCH  patient  is 
complicated  by  the  nature  of  the  clinical 
characteristics  of  these  patients.  More 
specifically,  many  LTCH  patients  have 
niunerous  conditions  that  may  not  all  be 
relevant  to  the  cost  of  care  for  a 
particular  discharge.  Although  the 
patient  actually  has  a  specific  condition, 
including  this  condition  among 
secondary  diagnoses  coded  under  the 
LTC-APR-DRG  system  may  assign  an 
inaccurate  severity  level  to  the  primary 
diagnosis  and  result  in  inappropriate 
LTC-APR-DRG  payment.  We  also 
believe  that  reliance  on  existing 
comorbidity  information  submitted  on 
LTCH  bills  could  result  in  significant 


variation  in  the  assignment  of  the 
specific  LTC-APR-DRGs. 

The  LTC-CMS-DRG  system  is  a 
system  that  is  familiar  to  hospitals 
because  it  is  based  on  the  current  DRG 
system  under  the  acute  care  hospital 
inpatient  prospective  payment  system. 
We  believe  that  the  familiarity  of  the 
LTC-CMS-DRG  model  may  best 
facilitate  the  transition  from  the 
reasonable  cost-based  system  to  the 
prospective  payment  system  as  well  as 
providing  continuity  in  payment 
methodology  across  related  sites  of  care 
(for  example,  an  acute  care 
hospitalization  for  a  patient  with  a 
chronic  condition). 

We  further  note  that  the  adoption  of 
severity-adjusted  DRGs  will  be  explored 
by  CMS  for  use  under  the  acute  care 
hospital  inpatient  prospective  payment 
system.  In  its  June  2000  Report  to 
Congress,  MedPAC  recommended  that 
the  Secretary  "*  *  *  improve  the 
hospital  inpatient  prospective  payment 
system  by  adopting,  as  soon  as 
practicable,  diagnosis  related  group 
refinements  that  more  fully  capture 
differences  in  severity  of  illness  among 
patients."  (Recommendation  3A,  p.  63) 

Ln  the  March  22,  2002  proposed  rule, 
although  we  did  not  propose  adopting 
the  LTC-APR-DRGs  in  die  LTCH 
prospective  payment  system,  we  did 
solicit  comments  on  its  possible  use. 

Even  though  we  are  using  LTC-DRGs 
in  the  LTCH  prospective  payment 
system  in  this  final  rule,  we  may  have 
the  opportunity  to  propose  a  severity- 
adjusted  patient  classification  for 
LTCHs  in  the  future,  particularly  if  the 
acute  care  hospital  inpatient  prospective 
payment  system  moves  in  this  direction. 
Any  public  conunents  that  we  received 
on  the  possible  use  of  LTC-APR-DRG  or 
some  other  system  in  the  futtire  are 
addressed  in  section  IX.  of  this  final 
rule. 

VI.  Recommendations  by  MedPAC  for  a 
LTCH  Prospective  Pajrment  System 

As  we  noted  in  the  section  III.E.  of 
this  final  rule,  since  the  establishment 
of  the  acute  care  hospital  inpatient 
prospective  payment  system  in  1983, 
the  topic  of  postacute  care  payments 
under  Medicare  has  been  addressed  in 
reports  to  the  Congress  prepared  by 
ProPAC  and  its  successor,  MedPAC. 
Recommendations  in  these  reports 
encouraged  modifications  to  Medicare 
payment  policies,  examined  the 
differences  among  postacute  care 
providers  and  within  each  category  of 
providers,  and  reiterated  the  goal  of 
eventually  implementing  prospective 
payment  systems  for  providers  being 
paid  imder  the  target  amount  payment 
methodology. 


In  its  March  1,  1996  Report  and 
Recommendations  to  the  Congress, 
ProPAC  recommended  that  "prospective 
payment  systems  should  be 
implemented  for  all  postacute  ser\'ices. 
The  payment  method  for  each  service 
should  be  consistent  across  delivery' 
sites.  The  Secretary'  should  explore 
methods  to  control  the  volume  of 
postacute  service  use,  such  as  bundling 
services  for  a  single  payment." 
(Recommendation  20.  p.  75) 

The  following  year,  in  its  March  1 . 
1997  Report  and  Recommendations  to 
the  Congress,  ProPAC  recommended 
"•   *  *  the  Congress  and  the  Secretary 
to  consider  the  overlap  in  services  and 
beneficiaries  across  postacute  care 
providers  as  they  modify  Medicare 
payment  policies.  Changes  to  one 
provider's  payment  method  could  shift 
utilization  to  other  sites  and  thus  fail  to 
curb  overall  spending.  To  this  end, 
ProPAC  commends  HCFA's  [now  CMS'] 
efforts  to  identify  elements  common  to 
the  various  facility-specific  patient 
classification  systems  to  use  in 
comparing  beneficiaries  across 
settings."  Ultimately,  Medicare  should 
move  towards  more  uniform  payment 
policies  across  sites,  the  Report 
continued,  and  "payment  amounts 
should  vary  depending  on  the  intensity 
and  nature  of  the  services  beneficiaries 
require,  rather  than  on  the  setting. 
Further,  providers  should  have 
incentives  to  coordinate  services  or  an 
episode*   *   *."  (p.  60) 

However,  with  enactment  of  the  BE  A, 
the  Congress  enacted  legislation  to 
provide  for  distinct  prospective 
payment  systems  for  HHAs  (section 
4603(b)),  SNFs  (section  4432(a)),  and 
IRFs  (section  4421).  The  BBA  further 
required  the  development  of  a 
legislative  proposal  for  the  case-mix 
adjusted  L'TCH  prospective  payment 
system.  Section  123  of  the  BBRA 
requires  the  Secretary  to  develop  a  per 
discharge  DRG-based  system  for  LTCHs, 
and  section  307(b)(1)  of  the  BIPA 
mandates  that  the  Secretary  examine  the 
feasibility  and  impact  of  basing 
payments  to  LTCHs  using  the  existing  or 
refined  DRGs,  modified  to  account  for 
the  resource  use  of  LTCH  patients. 
Thus,  the  Congress  mandated  distinct 
systems  that  would  result  in  different 
payments,  depending  on  the  type  of 
Medicare  provider,  and  not  a  system 
that  is  uniform  across  sites  of  care. 
Notwithstanding  the  mandate  to 
establish  postacute  care  prospective 
payment  systems,  MedPAC  continued  to 
articulate  concern  regarding  the  overlap 
of  services  among  postacute  providers. 
In  its  June  1998  Report  to  Congress, 
MedPAC  stated  that  "all  of  these  policy 
changes,  in  combination  with  the  fact 
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that  similar  services  can  be  provided  in 
multiple  postacute  settings,  indicate  the 
need  for  continued  monitoring  and 
analysis  of  postacute  providers,  policies, 
and  service  utilization."  (p.  90) 

In  its  March  1999  Report  to  Congress, 
MedPAC  encoiuaged  the  Secretary  to 
"*  *  *  collect  a  core  set  of  patient 
assessment  information  across  all 
postacute  care  settings." 
(Recommendation  5A,  p.  82] 

Section  123  of  the  BBRA  specifically 
mandated  a  per  dischai^ge,  DRG-based 
prospective  payment  system  for  LTCHs 
and  established  a  timetable  for  the 
presentation  of  the  proposed  system  in 
a  report  to  the  Congress  by  October  1, 
2001  and  for  implementation  of  the 
actual  prospective  payment  system  by 
October  1,  2002.  Further  direction  for  a 
distinct  prospective  payment  system  for 
LTCHs  was  indicated  in  section  307(b) 
of  the  BIPA,  which  directed  the 
Secretary  to  examine  a  number  of 
payment  adjustment  factors  and 
established  a  default  system  if  the 
Secretary  is  imable  to  meet  the 
implementation  timetable. 

As  we  developed  the  prospective 
payment  system  for  LTCHs  described  in 
this  final  rule,  however,  we  wish  to  state 
that  we  do  not  believe  that  the 
establishment  of  distinct  prospective 
payment  systems  for  each  postacute  care 
provider  group  eliminates  the  need  to 
monitor  payments  and  services  across 
all  service  settings.  We  endorse 
MedPAC's  Recommendation  30,  in  its 
March  2000  Report  to  Congress,  that 
encourages  the  Secretary  to  "assess 
important  as[>ect5  of  the  care  uniquely 
provided  in  a  particular  setting, 
compare  certain  processes  and 
outcomes  of  care  provided  in  alternative 
settings,  and  evaluate  the  quality  of  care 
furnished  in  multiple-provider  episodes 
of  postacute  care."  (p.  65)  We  intend  to 
monitor  the  appropriateness  of  LTCH 
stays  by  tracking  the  number  of  LTCH 
patients  and  SNF  patients  and  the 
firequency  of  subsequent  admissions  to 
an  acute  care  hospital.  We  believe  these 
data  will  be  valuable  in  assessing  the 
outcome  of  care  provided  in  these 
settings. 

Furmermore,  we  strongly  support  the 
additional  research  that  will  be  required 
to  choose  or  to  develop  an  assessment 
instrument  that  will  evaluate  the  quality 
of  services  delivered  to  beneficiaries  in 
postacute  settings. 

Vn.  Evaluated  Optioiis  for  the 
Prospective  Pa3rment  System  for  LTCHs 

Section  123  of  the  BBRA  and  section 
307(b)  of  the  BIPA  establish  the 
statutory  authority  for  the  development 
of  the  prospective  payment  system  for 
LTCHs  that  is  discussed  in  this  final 


rule.  Under  the  BBRA,  we  are  required 
to: 

•  Develop  a  per  dischai^e  prospective 
payment  system  for  inpatient  hospital 
services  furnished  by  LTCHs  described 
in  section  1886(d)(l)(B)(iv)  of  the  Act. 

•  Include  an  adequate  patient 
classification  system  that  is  based  on 
DRGs  that  reflect  the  differences  in 
patient  resource  use  and  costs. 

•  Maintain  budget  neutrality. 

•  Submit  a  report  to  the  Congress 
describing  this  system  by  October  1, 
2001. 

•  Implement  this  system  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002. 

Section  307(b)  of  the  BIPA  modified 
the  requirements  of  section  123  of  the 
BBRA  by  requiring  the  Secretary  to — 

•  Examine  the  feasibility  and  the 
impact  of  basing  payment  under  the 
prospective  payment  system  on  the  use 
of  existing  (or  refined)  DRGs  that  have 
been  modified  to  account  for  different 
resolute  use  of  LTCH  patients,  as  well 
as  the  use  of  the  most  recently  available 
hospital  data. 

•  Examine  appropriate  adjustments  to 
LTCH  prospective  payments,  including 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment. 

Although  the  statutory  mandate  for 
development  of  the  LTCH  prospective 
payment  system  established  in  the 
BBRA  and  the  BIPA  requires  a  per 
discharge,  DRG-based  system,  generally 
the  statute  gives  the  Secretary  broad 
discretion  in  designing  the  prospective 
payment  system.  The  design  of  any 
prospective  payment  system  requires 
decisions  on  the  following  issues: 

•  The  categories  used  to  classify 
•services  such  as  DRGs. 

•  The  methodology  for  calculating  the 
relative  weights  that  are  assigned  to 
each  patient  category  to  reflect  the 
relative  difference  in  resource  use  across 
DRGs  (these  are  relative  values  in 
economic  terminology). 

•  The  methodology  for  calculating  the 
base  rate,  which  is  the  basis  for 
determining  the  DRG-based  Federal 
payment  rates.  It  is  a  standardized 
payment  amount  that  is  based  on 
average  costs  from  a  base  period  and 
also  reflects  the  combined  aggregate 
effects  of  the  payment  weights  and 
various  facility-level  and  case-level 
adjustments.  Operating  and  capital- 
related  costs  may  be  combined  in  this 
base  rate  or  may  be  treated  separately. 

•  Adjustments  to  the  base  rate  to 
reflect  cost  differences  across  providers, 
such  as  disproportionate  share 
adjustments,  indirect  graduate  medical 
education  programs,  and  outliers. 


•  Finally,  a  procediu«  for  the 
transition  firom  the  current  system  to  the 
DRG-based  prospective  pajrment  system 
must  be  established. 

We  pursued  a  two-pronged  strategy  as 
we  developed  the  prospective  pajrment 
system  for  LTCHs.  First,  we  analyzed 
the  data  and  empirical  facts  about  LTCH 
patients  and  providers  summarized  in 
section  V.C.  of  this  preamble.  Secondly, 
in  light  of  this  information,  we  analyzed 
each  option  based  on  regressions  and 
simulations,  using  the  data  sets 
described  in  section  V.B.  of  this 
preamble. 

Both  technical  and  policy 
considerations  were  important  in  these 
design  proposids.  We  reviewed  featiues 
of  other  recent  prospective  payment 
systems  designed  or  implemented  by 
CMS  for  other  postacute  care  providers 
to  determine  the  feasibility  of  including 
features  in  the  LTCH  prospetetive 
payment  system  and  to  identify 
modifications  that  might  enhance  their 
application  for  this  system.  In  addition, 
we  considered  factors  that  were 
important  to  the  development  of 
Medicare's  acute  care  hospital  inpatient 
prospective  payment  system,  such  as 
urban  and  rural  location  and  whether 
the  hospital  served  a  disproportionate 
share  of  low-income  patients.  We  also 
analyzed  clinical  significance, 
administrative  simplicity,  availability  of 
data,  and  consistency  with  other 
Medicare  payment  policies. 

In  addition  to  satisfying  statutory 
requirements,  the  design  of  the 
prospective  payment  system  for  LTCHs 
presented  in  tUs  final  rule  is  the  result 
of  the  following  factors: 

•  Our  empincal  understanding  of  the 
"universe"  of  LTCHs  and  long-term  care 
patients,  as  set  forth  in  section  V.C.  of 
this  preamble. 

•  Our  experience  with  the  acute  care 
hospital  inpatient  prospective  payment 
system. 

•  Consideration  of  recommendations 
in  MedPAC's  reports  to  Congress  on 
postacute  care. 

•  Oiu"  monitoring  of  the 
establishment  and  continuing 
development  and  refinement  of 
prospective  payment  systems  for  IRFs, 
SNFs,  and  HHAs. 

In  addition,  as  we  deliberated  on  the 
choice  of  the  specific  model  of  DRG- 
based  system  that  was  to  be  used  for  the 
LTCH  prospective  payment  system,  we 
gathered  iniormation  from  LTCH 
physicians  and  LTCH  representatives. 

Vm.  Elements  of  the  LTCH  Prospective 
Payment  System 

A.  Overview  of  the  System 

We  are  implementing  a  prospective 
payment  system  for  LTCHs  that  will  use 
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information  from  LTCH  patient  records 
to  classify  patients  into  distinct  LTC- 
DRGs  based  on  clinical  characteristics 
and  expected  resource  needs.  This 
patient  classification  system  is 
discussed  in  detail  in  section  K.  of  this 
final  rule.  The  separate  payments  that 
will  be  calculated  for  each  LTC-DRG 
and  any  adjustments  to  these  payments 
are  discussed  in  detail  in  section  X.J.  of 
this  final  rule.  Below  we  discuss  the 
applicability  of  the  requirements  of  the 
system  and  other  implementation 
provisions. 

B.  Applicability 

1.  Criteria  for  Classification 

Our  existing  regulations  at  42  CFR 
Part  482,  Subparts  A  through  D,  set  forth 
the  general  conditions  that  hospitals 
must  meet  to  qualify  to  participate  in 
Medicare.  There  are  no  additional 
conditions  for  LTCHs  as  there  are  for 
psychiatric  facilities. 

Criteria  for  classification  of  a  hospital 
as  a  LTCH  for  purposes  of  payment  are 
set  forth  in  existing  §  412.23(e).  Section 
412.23(e)  provides  that  a  LTCH  must— 

•  Have  a  provider  agreement  to 
participate  as  a  hospital  and  an  average 
inpatient  length  of  stay  greater  than  25 
days;  or  for  cost  reporting  periods 
beginning  on  or  after  August  5, 1997,  for 
a  hospital  that  was  first  excluded  from 
the  acute  care  hospital  inpatient 
prospective  payment  system  in  1986, 
have  an  average  inpatient  length  of  stay 
of  greater  than  20  days  and  demonstrate 
that  at  least  80  percent  of  its  annual 
Medicare  inpatient  discharges  in  the  12- 
month  cost  reporting  period  ending  in 
FY  1997  have  a  principal  diagnosis  that 
reflects  a  finding  of  neoplastic  disease, 
as  defined  in  regulations.  The 
calculation  of  the  average  inpatient 
length  of  stay  is  calculated  by  dividing 
the  number  of  total  inpatient  days  (less 
leave  or  pass  days)  by  the  number  of 
total  discharges  for  the  hospital's  most 
recent  complete  cost  reporting  period. 

•  Meet  the  additional  criteria 
specified  in  §  412.22(e)  if  it  is  to  be 
classified  as  a  hospital-within-a-hospital 
and  to  be  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system. 

•  Meet  the  additional  criteria 
specified  in  §  412.22(h)  if  it  is  to  be 
classified  as  a  satellite  facility  and  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system. 

In  the  March  22,  2002  proposed  rule, 
we  proposed  that  we  would  apply  the 
existing  criteria  described  above  for 
classification  as  a  LTCH  under  the 
LTCH  prospective  payment  system  with 
one  exception  relating  to  the  average 


length  of  stay  requirement  discussed  in 
section  VIII.B.2.  below. 

Comment:  One  commenter  described 
a  specific  LTCH  that  specializes  in  end- 
of-life  palliative  care  for  advanced  stage 
cancer  patients.  Because  of  the  costs 
associated  with  this  LTCH's  case-mix, 
the  commenter  was  concerned  that  the 
LTCH  would  be  unable  to  continue  to 
offer  this  type  of  care  based  on  the 
payments  it  expected  to  receive  imder 
the  LTCH  prospective  payment  system. 
Therefore,  the  conunenter  requested  that 
CMS  allow  the  hospital  to  qualify  as 
either  a  critical  access  hospital  (CAH)  or 
a  cancer  hospital  and  continue  to  be 
exempted  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
and  be  paid  on  a  reasonable  cost  basis. 

Response:  In  order  for  a  hospitad  to  be 
classified  as  a  CAH  and  not  as  a  LTCH, 
the  hospital  would  have  to  meet  the 
statutory  criteria  for  classification  as  a 
CAH  in  section  1820(c)(1)(B)  of  the  Act. 
Similarly,  a  hospital  would  have  to  meet 
the  statutory  criteria  for  classification  as 
a  cancer  hospital  in  section 
1886(d)(l)(B)(v)  of  the  Act  to  be 
classified  as  such.  To  the  extent  that  a 
hospital  does  not  satisfy  the  statutory 
criteria  to  be  classified  as  a  CAH  or  a 
cancer  hospital  and  continues  to  satisfy 
the  statutory  criteria  to  be  classified  as 
a  LTCH,  the  hospital  will  continue  to  be 
classified  as  a  LTCH  as  required  by  the 
statute.  Any  changes  in  either  of  these 
criteria  and  the  accompanying 
requirements  would  require  legislative 
action. 

Comment:  Several  commenters 
referenced  existing  provisions  at 
§  412.22(f)  that  "grandfather"  certain 
LTCHs  for  participation  in  the  Medicare 
program  and  questioned  how  this  status 
would  be  affected  by  the 
implementation  of  the  LTCH 
prospective  payment  system. 

Response:  We  interpret  section  4417 
of  the  BBA,  codified  as  section 
1886(d)(1)(B)  of  the  Act  and 
implemented  under  in  §412. 22(f),  to 
permit  existing  LTCHs  that  were 
designated  LTCHs  on  or  before 
September  30, 1995,  and  were  co- 
located  with  acute  care  hospitals  as 
hospitals-wi thin-hospitals,  to  be  exempt 
from  compliance  with  §41 2.22(e) 
concerning  the  ownership  and  control 
requirements  for  hospital-within- 
hospital  status  without  losing  their 
status  as  hospitals  excluded  from  the 
acute  care  hospital  inpatient  prospective 
payment  system.  The  "grandfathered" 
status  conferred  by  the  statute,  which 
allowed  these  particular  LTCHs  to  retain 
the  preexisting  relationships  with  their 
host  hospitals,  will  be  unaffected  by  the 
implementation  of  the  prospective 
payment  system  for  LTCHs.  However, 


we  emphasize  that,  for  these 
"grandfathered"  LTCHs  to  receive 
payment  under  the  LTCH  prospective 
payment  system,  they  must  still  satisfy 
the  new  requirements  established  under 
the  LTCH  prospective  payment  system 
for  the  average  length  of  stay  for 
Medicare  patients  of  greater  than  25 
days  under  revised  §  412.23(e)(2) 
discussed  below.  Moreover,  since  we 
believe  that  the  intent  of  the  statute  was 
to  only  exempt  those  pre-FY  1996 
LTCHs  that  are  hospitals-within- 
hospitals  from  the  requirements  of 
§41 2.23(e),  these  "grandfathered" 
LTCHs  will  be  subject  to  the  onsite 
discharge  and  readmission  policies  set ' 
forth  in  §  412.532,  in  the  same  way  that 
thev  were  imder  the  5-percent  threshold 
established  by  the  TEFRA  system  (64  FR 
41537,  July  30, 1999). 

Comment:  Two  commenters 
responded  to  the  description  of  the 
imiverse  of  LTCHs  in  the  proposed  rule 
by  suggesting  that  CMS  require  LTCHs 
that  treat  large  percentages  of 
rehabilitation  patients  to  seek 
certification  as  IRFs.  Another 
commenter  urged  CMS  to  require 
LTCHs  to  monitor  their  admission 
criteria  to  require  evaluation  of 
rehabilitation  needs  and  that  patients 
who  predominantly  need  rehabilitation, 
without  complex  acute  medical  needs, 
should  be  excluded  from  admission  to 
a  LTCH.  The  commenter  also  suggested 
that  CMS  enforce  an  equivalence  of 
payment  between  LTCHs  and  IRFs  for 
patients  with  acute  rehabilitation  needs. 
An  additional  commenter  suggested  that 
LTCHs  specializing  in  treating  patients 
with  psychiatric  LTC-DRGs  be  required 
to  seek  certification  as  psychiatric 
fscilitiBS- 

Response:  Under  section  1886(d)(1)(B) 
of  the  Act,  the  prospective  payment 
system  for  acute  care  hospital  inpatient 
operating  costs  set  forth  in  section 
1886(d)  of  the  Act  does  not  apply  to 
several  specified  types  of  hospitals, 
including  LTCHs  which  are  defined  in 
section  1886(d)(l)(B)(iv)(I)  of  the  Act  as 
"*  *   *  a  hospital  which  has  an  average 
inpatient  length  of  stay  (as  determined 
by  the  Secretary)  of  greater  than  25 
days."  Section  1886(d)(l)(B)(iv)(II)  of 
the  Act  also  provides  another  definition 
of  LTCHs:  specifically,  a  hospital  that 
first  received  payment  under  this 
subsection  in  1986  which  has  an 
average  inpatient  length  of  stay  (as 
determined  by  the  Secretary)  of  greater 
than  20  days  and  has  80  percent  or  more 
of  its  annual  Medicare  inpatient 
discharges  with  a  principal  diagnosis  of 
neoplastic  disease  in  the  12 -month  cost 
reporting  period  ending  in  FY  1997. 
Accordingly,  the  statute  does  not 
provide  any  exclusions  from  payment  as 
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a  LTCH  based  on  any  other  criteria, 
such  as  treating  rehabilitation  patients 
or  psychiatric  patients.  As  required  by 
the  BBRA  and  the  BIPA,  we  designed  a 
prospective  payment  system  for  LTCHs, 
effective  October  1,  2002,  as  a  distinct 
classification  of  hospitals  excluded  from 
the  acute  care  hospital  inpatient 
prospective  payment  system. 
Congressional  action  would  be  required 
for  any  additional  requirements  or 
restrictions  for  classification  as  LTCHs. 
After  a  hospital  qualifies  as  a  LTCH  and 
meets  the  conditions  of  participation  set 
forth  in  existing  regulations  at  42  CFR 
482,  Subparts  A  through  D,  the  hospital 
is  free  to  determine  the  type  of  services 
it  will  provide.  If  a  LTCH  chooses  to  be 
treated  as  a  particular  type  of  hospital 
for  Medicare  pajrment  purposes,  it 
would  have  to  meet  the  statutory  criteria 
for  that  particidar  type  of  hospital. 

Comment:  Two  commenters 
questioned  specific  aspects  of  the 
Medicare  requirements  for  hospitals  to 
be  paid  under  the  LTCH  prospective 
payment  system.  One  of  the  commenters 
suggested  using  the  collection  of 
information  requirements  established 
under  the  Paperwork  Reduction  Act  of 
1995  as  a  rationale  for  urging  CMS  to 
gather  more  information  on  LTCH 
patients  so  that  CMS  could  develop  a 
mandatory  functional  status  measure  for 
LTCH  patients  falling  into  three  LTC- 
DRGs  that  the  conmienter  identified  as 
reflecting  rehabilitation  needs.  The 
other  conmienter  urged  CMS  to  require 
the  development  and  use  of  a  patient 
assessment  tool  for  LTCH  patients 
classified  in  rehabilitation  LTC-DRGs 
similar  to  the  IRF  patient  assessment 
instrument  (PAI). 

Response:  Section  123  of  the  BBRA 
and  section  307  of  the  BIPA  confers 
broad  authority  on  the  Secretary  to 
design  and  implement  a  prospective 
payment  system  for  LTCHs.  In 
particular,  although  section  123(a)(2)  of 
the  BBRA  provides  that  the  Secretary 
may  require  LTCHs  to  submit  such 
information  as  the  Secretary  requires  to 
develop  a  LTCH  prospective  payment 
system,  the  statute  contains  no 
requirement  for  LTCHs  to  collect 
information  on  measuring  an  individual 
patient's  functional  status.  Section  123 
of  the  BBRA  provided  the  Secretary 
with  the  authority  to  collect  such 
information  from  LTCHs  that  may  be 
necessary  to  develop  the  LTCH 
prospective  payment  system.  The 
system  we  have  developed  incorporates 
all  of  the  DRGs  used  in  the  acute  care 
hospital  inpatient  prospective  payment 
system.  While  many  patients  admitted 
to  LTCHs  are  rehabilitation  patients, 
most  of  the  patients  treated  by  LTCHs 
are  not  rehabilitation  patients. 


Accordingly,  since  the  IRF  prospective 
payment  system,  which  was  developed 
for  rehabilitation  patients,  incorporates 
functional  status  as  an  integral  part  of 
the  classification  system,  it  was 
necessary  to  collect  patient  functional 
status  information.  However,  since,  for 
LTCHs,  we  have  adopted  the  same  DRGs 
used  for  inpatient  acute  care  hospitals, 
functional  status  is  not  a  part  of  diat 
system  and,  therefore,  that  information 
is  not  necessary  to  collect. 

2.  Change  in  the  Average  25-Day  Total 
Inpatient  Stay  Requirement 

Section  1886(d)(l)(B)(iv)(I)  of  the  Act 
describes  a  LTCH  generally  as  "a 
hospital  which  has  an  average  inpatient 
length  of  stay  (as  determined  by  the 
Secretary)  of  greater  than  25  days." 
Thus,  the  statute  gives  the  Secretary 
broad  discretion  in  determining  the 
average  inpatient  length  of  stay  for 
hospitals  for  purposes  of  determining 
whether  a  hospital  warrants  exclusion 
from  the  acute  care  hospital  inpatient 
prospective  paj^ment  system  under 
section  1886(d)  of  the  Act.  Existing 
Medicare  regulations  at  §§  412.23(e)(1) 
and  (e)(2)  include  all  hospital  inpatients 
in  this  calculation  of  the  average 
inpatient  length  of  stay. 

As  we  indicated  in  the  March  22, 
2002  proposed  rule  (67  FR  13430),  our 
data  revealed  that  approximately  52 
percent  of  Medicare  patients  at  LTCHs 
have  lengths  of  stay  of  less  than  two- 
thirds  of  the  average  length  of  stay  for 
the  LTC-DRGs,  and  20  percent  have  a 
length  of  stay  of  even  less  than  8  days. 
This  means  that  some  hospitals,  while 
currently  qualifying  as  LTCH  by 
averaging  non-Medicare  long-stay 
patients  to  maintain  a  length  of  stay  of 
over  25  days,  do  not  generally  furnish 
"long-term  care"  to  their  Medicare 
patients.  In  these  situations,  many  of  the 
hospitals'  short-stay  Medicare  patients 
could  be  receiving  appropriate  services 
as  patients  at  acute  care  hospitals. 
Under  the  LTCH  prospective  payment 
system,  the  LTC-DRG  weights  and 
standard  Federal  payment  rate  are  based 
on  the  charges  and  costs  of  services 
furnished  to  LTCH  patients,  which  are 
typically  more  medically  complex  and 
more  costly  than  those  furnished  to 
acute  care  hospital  patients. 

The  LTCH  prospective  pajmient 
system  will  result  in  higher  per 
discharge  payments  for  LTCHs  than 
payments  under  the  acute  care  hospital 
inpatient  prospective  payment  system 
for  patients  that  will  group  into 
identical  DRGs  under  each  system. 
Therefore,  we  stated  that  we  believed 
that  application  of  current  policy,  which 
factors  in  non-Medicare  patients' 
lengths  of  stay  in  determining  LTCH 


status,  could  result  in  inappropriately 
higher  payments  for  those  Medicare   ' 
short-stay  patients  who  happen  to  be 
treated  in  a  LTCH  instead  of  an  acute 
care  hospital.  This  is  the  case  when  a 
hospital  does  not  reach  the  mandatory 
25-day  average  length  of  stay  for 
designation  as  a  LTCH  without  non- 
Medicare  patients  included  in  the 
calculation.  Therefore,  we  proposed  that 
if  a  hospital  were  not  treating  Medicare 
patients  that,  on  average,  require  the 
more  costly  services  offered  at  LTCHs 
that  differentiate  these  hospitals  from 
acute  care  hospitals.  Medicare  payments 
would  be  determined  under  the  acute 
care  hospital  inpatient  prospective 
payment  system.  Such  payments  would 
be  lower  for  each  acute  care  DRG  than 
for  each  LTC-DRG,  reflecting  the  lower 
costs  of  acute  care  hospitals. 

Under  the  current  reasonable  cost- 
based  reimbursement  system.  Medicare 
pajmients  to  LTCHs  are  commensurate 
with  the  actual  reasonable  costs 
incurred  by  the  hospital.  Therefore, 
under  that  system,  Medicare  payments 
for  shorter  lengths  of  stay  patients 
reflect  the  lower  costs  of  those  patients. 
However,  under  the  LTCH  prospective 
payment  system,  which  is  based  on 
average  costs  of  treatment  for  particular 
diagnosis,  the  hospital  will  receive 
prospective  payments  based  on  the 
average  costs  for  these  much  shorter 
length  of  stay  patients.  Even  under  our 
short-stay  outlier  policy,  as  described  in 
section  X.C.  of  this  final  rule,  the 
hospital  will  have  the  opportunity  to  be 
paid  120  percent  of  its  costs. 

Therefore,  in  the  March  22,  2002 
proposed  rule,  we  proposed  to  include 
the  hospital's  Medicare  patients,  but  not 
non-Medicare  patients,  in  determining 
the  average  inpatient  length  of  stay 
(§  412.23(e)(2))  for  purposes  of  section 
1886(d)(l)(B)(iv)(I)  of  the  Act. 

Our  proposal  was  based  on  a  belief 
that  there  would  be  a  strong  incentive 
for  LTCHs  not  to  admit  many  short-stay 
Medicare  patients  since  doing  so  could 
jeopardize  their  status  as  a  L'TCH. 
Instead,  those  patients  could  receive 
appropriate  care  at  an  acute  care 
hospital  and  the  care  will  be  paid  under 
the  acute  care  hospital  inpatient 
prospective  payment  system. 
Furthermore,  our  proposal  to  change  the 
methodology  for  determining  the 
average  inpatient  length  of  stay  to  be 
based  only  on  Medicare  patients  was 
consistent  with  the  intent  of  our 
proposed  policies  to  make  different 
payments  for  cases  of  very  short-short 
stay  discharge  and  short-stay  outliers. 
These  proposed  policies  also  were 
intended  to  discourage  LTCHs  under  the 
prospective  payment  system  from 
treating  Medicare  patients  who  do  not 
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require  the  more  costly  resources  of 
LTCHs  and  who  could  reasonably  be 
treated  in  acute  care  hospitals. 

We  received  a  substantial  number  of 
comments  on  the  proposed  change  to 
the  average  25-day  length  of  stay 
requirement. 

Comment:  The  majority  of  the 
commenters  endorsed  the  proposed 
policy  of  counting  only  Medicare 
patients  in  determining  the  25-day 
average  length  of  stay.  However,  the 
commenters  believed  that  the 
calculation  shoidd  be  based  on  total 
days  that  a  Medicare  patient  received 
care  in  the  LTCH  rather  than  just  the 
days  for  which  the  cost  of  care  was 
covered  by  Medicare  (that  is,  "covered 

days"). 

Since  a  high  percentage  of  LTCH 
patients  are  admitted  following 
inpatient  stays  at  acute  care  hospitals, 
the  commenters  expressed  concern  that 
some  patients  could  exhaust  their 
Medicare  coverage  before  it  was 
clinically  appropriate  for  them  to  be 
discharged  from  the  LTCH.  The 
commenters  were  concerned  that  if  only 
Medicare-covered  days  were  coimted  in 
the  average  length  of  stay  calculation  for 
qualification  as  a  LTCH,  it  would 
behoove  a  hospital  to  treat  only  those 
Medicare  patients  who  were  far  from 
exhausting  their  Part  A  benefits  and, 
concomitantly,  to  refuse  admittance  to 
patients  with  limited  or  no  remaining 
Medicare  days,  regardless  of  the  clinical 
appropriateness  of  such  an  admission  in 
order  to  retain  (or  attain)  LTCH  status. 
The  commenters  gave  the  following  as 
an  example:  If  only  covered  days  were 
counted  in  the  qualification  formula,  a 
Medicare  patient  who  was  actually  in 
the  LTCH  for  30  days  but  only  had  4 
days  of  Medicare  Part  A  coverage 
remaining  upon  admittance  to  the 
LTCH,  for  purposes  of  the  formula, 
would  count  as  a  patient  stay  of  4  days. 
Thus,  the  commenters  pointed  out, 
while  the  hospital  would  be  treating 
Medicare  patients  who  have  an  average 
length  of  stay  of  over  25  days,  a  number 
of  these  admissions  could  jeopardize  the 
hospital's  payment  under  Medicare  as  a 

LTCH. 

Two  commenters  also  noted  that, 
under  existing  policy  which  coimted  all 
patient  days.  Medicare  noncovered  days 
were  not  excluded  from  the  25-day 
average  length  of  stay  calculations.  They 
urged  us  to  continue  this  policy  while 
restricting  the  actual  patient  count  to 
Medicare  patients. 

Response:  As  noted  above,  our  data 
analyses  disclosed  that  a  significant 
number  of  Medicare  patients  at  LTCHs 
were  treated  for  considerably  less  time 
than  the  average  length  of  stay.  In  many 
cases,  in  order  to  maintain  the  current 


25-day  length  of  stay  requirement,  these 
shorter  Medicare  stays  were  being  offset 
by  much  longer  stays  of  non-Medicare 
patients.  Given  the  Secretary's  broad 
discretion  under  section 
1886(d)(l)(B)(iv)(I)  of  the  Act  to  define 
the  25-day  average  length  of  stay,  we 
proposed  to  revise  §  412.23(e)(1)  to  limit 
the  average  inpatient  length  of  stay 
calculation  solely  to  Medicare  patients. 
Our  purpose  was  to  ensure  that 
payments  under  the  LTCH  prospective 
payment  system  are  based  on  the 
charges  and  costs  of  treating  Medicare 
patients  with  the  high  medical 
complexity  associated  with  LTCHs,  and 
not  the  costs  of  providing  highly 
complex  care  to  non-Medicare  patients. 
We  do  not  wish  to  create  any  barriers 
for  LTCHs  to  treat  Medicare  patients 
who  require  long-term  hospitalization 
and  who  could  benefit  from  the 
particular  treatment  modalities  available 
in  some  LTCHs.  LTCHs  exist  as  a 
provider-type  in  order  to  treat  Medicare 
patients  requiring  complex  long-term, 
hospital-level  care.  We  believe  that  a 
hospital's  right  to  qualify  for  payments 
imder  the  prospective  payment  system 
for  LTCHs  should  result  fit)m  the  actual 
provision  of  clinically  appropriate  care 
to  Medicare  LTCH  patients  rather  than 
on  the  number  of  Medicare  covered 
days  remaining  for  any  of  their  patients 
during  any  particular  cost  reporting 
period.  Accordingly,  in  this  final  rule, 
we  are  maintaining  our  current  policy  of 
counting  all  patient  stays  and  revising 
§§  412.23(e)(2)  and  (e)(3)  to  specify  that 
we  will  count  all  the  days  in  a  Medicare 
patient's  stay  (covered  and  noncovered 
days),  that  is,  total  days,  in  the  LTCH  in 
calculating  whether  a  LTCH  meets  the 
average  25-day  length  of  stay 
requirement. 

Comment:  Two  commenters  disagreed 
with  the  proposed  policy  change  and 
requested  CMS  to  retain  the  policy  of 
coimting  all  patient  days  in  the 
calculation.  One  of  the  conomenters 
noted  that,  based  on  its  experience,  its 
non-Medicare  patients  required  more 
complicated  treatment  than  its  Medicare 
patients  and,  therefore,  for  a  hospital's 
status  to  hinge  on  the  shorter  length  of 
stay  of  Medicare  patients  contradicted 
the  purpose  of  a  LTCH. 

Response:  We  reiterate  that  section 
1886(d)(l)(B)(iv)(I)  of  the  Act  confers 
broad  authority  on  the  Secretary  to 
determine  the  parameters  of  the 
"average  inpatient  length  of  stay  of 
greater  than  25  days."  We  interpret  the 
provisions  to  apply  to  payment  for 
patients  who  are  provided  care  under 
Medicare.  We  believe  that  the 
redefinition  of  the  average  length-of-stay 
criterion  as  limited  solely  to  Medicare 
patients  at  LTCHs  conforms  to  the 


requirements  of  section  123  of  the  BBRA 
for  the  development  of  a  prospective 
payment  system  for  payment  of 
inpatient  hospital  services  furnished  by 
LTCHs  "under  the  [Mjedicare  program." 
Furthermore,  nothing  in  this  revised 
criterion  prevents  or  discourages  LTCHs 
from  accepting  non-Medicare  patients. 
Should  a  LTCH  be  unable  to  retain  its 
status  within  this  payment  category 
because  a  significant  number  of  its 
Medicare  patients  do  not  require  long- 
term  hospital-level  care,  we  believe  that    ^ 
it  is  reasonable  for  the  facility  to 
reevaluate  the  appropriateness  of  its 
admission  policies.  Notwithstanding 
any  changes  in  the  type  of  patients 
treated  at  the  hospital,  the  hospital  will 
still  be  able  to  admit  and  be  paid  by 
Medicare  as  an  acute  care  hospital. 

Comment:  Several  commenters 
expressed  concern  about  the  length  of 
time  an  existing  LTCH  would  have  to 
comply  with  the  proposed  revised 
average  25-day  length  of  stay 
requirement  before  its  ability  to 
participate  in  Medicare  as  an  LTCH 
would  be  jeopardized  and  questioned 
compliance  monitoring.  The 
commenters  suggested  that  CMS 
institute  a  "grace  period"  for  LTCHs  to 
comply  with  the  new  requirement. 

Response:  The  revised  definition  for 
an  average  length  of  stay,  which  is 
determined  on  Medicare  inpatients 
only,  is  effective  for  LTCH  hospitals 
starting  with  their  first  cost  reporting 
period  that  begins  on  or  after  October  1, 
2002.  We  have  directed  our  fiscal 
intermediaries  to  determine  whether 
existing  LTCHs  qualify  for  payments 
under  the  LTCH  prospective  payment 
system  according  to  the  revised  criteria 
after  October  1,  2002.  In  addition,  we 
have  directed  our  fiscal  intermediaries 
to  notify  LTCHs  about  whether  a  LTCH 
qualifies  for  payment  under  the  LTCH 
prospective  payment  system  before  the 
start  of  the  LTCH's  next  cost  reporting 
period. 

Under  existing  policy  at  §  412.22(d). 
changes  in  a  hospital's  status  are 
effective  at  the  beginning  of  the  next 
cost  reporting  period  and  are  effective 
for  the  entire  cost  reporting  period. 
Therefore,  for  example,  in  the  case  of  an 
existing  LTCH  with  a  cost  reporting 
period  beginning  on  October  1.  2002,  for 
which  a  LTCH's  fiscal  intermediary 
determined  on  January  15,  2003.  that 
the  LTCH  did  not  meet  the  new  25-day 
average  length  of  stay  criterion  for  the 
12-month  period  for  which  the  fiscal 
intermediary  or  CMS  has  the  most 
recent  cost  report  data,  the  LTCH  would 
be  paid  as  a  LTCH  until  September  30. 
2003.  The  LTCH  would  then  lose  its 
LTCH  status  as  of  October  1,  2003 
unless  for  the  6  months  prior  to 
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September  30,  2003,  the  LTCH 
demoastrated  that  it  had  an  average 
length  of  stay  of  greater  than  25  days  for 
its  Medicare  inpatients  under  existing 
§412.23(e)(3)(ii),  which  we  are  not 
revising.  If  the  hospital  was  able  to 
demonstrate  that  during  the  6  months 
prior  to  September  30,  2003,  that  it  had 
an  average  Medicare  length  of  stay  of 
greater  than  25  days,  the  hospital  would 
continue  to  be  paid  as  a  LTCH  even  after 
October  1,  2003  (§412.23(e}(3)(ii)). 
Therefore,  notification  by  the  LTCH's 
fiscal  intermediary  following  the 
effective  date  of  the  LTCH  prospective 
payment  system  on  October  1,  2002, 
will  permit  LTCHs  that  would  not 
qualify  based  on  their  most  recent  cost 
report  data  to  adapt  to  the  revised  length 
of  stay  criterion  before  reaching  the 
actual  point  where  they  would  cease  to 
be  paid  as  LTCHs. 

As  a  further  example,  a  LTCH  that 
begins  its  next  cost  reporting  period  on 
January  1,  2003  will  be  notified  about 
whether  it  satisfies  the  revised  average 
length  of  stay  criterion  effective  on 
October  1,  2002,  for  the  12-month 
period  for  which  the  fiscal  intermediary 
or  CMS  has  the  most  recent  cost  report 
data,  by  its  fiscal  intermediary  after  the 
start  of  its  fiscal  year  on  January  1,  2003. 
In  the  event  that  a  LTCH's  most  recent 
cost  report  indicates  that  it  would  not 
qualify,  the  LTCH  would  still  be  paid  as 
a  LTCH  from  January  1,  2003  through 
December  31,  2003.  The  hospital  would 
lose  its  LTCH  status  as  of  January  1 , 
2004,  and  be  paid  under  the  acute  care 
hospital  inpatient  prospective  payment 
system  unless  it  provides  data  to  its 
fiscal  intermediary  for  the  6-month 
period  immediately  preceding 
December  31,  2003,  which  demonstrate 
that  it  satisfies  the  average  length  of  stay 
criterion  (§412.23(e)(3)(ii)). 

Through  application  of  the  existing 
regulations  described  above,  we  believe 
that  LTCHs  are  granted  sufficient  time 
to  adapt  to  the  new  length  of  stay 
requirements  for  payment  under  the 
LTCH  prospective  payment  system  and 
we  do  not  believe  that  it  is  necessary  or 
appropriate  to  grant  an  additional 
"grace  period"  for  this  purpose. 

Comment:  One  commenter  noted  that 
juxtaposing  the  proposed  interrupted 
stay  policy  with  the  revised  average  25- 
day  length  of  stay  criterion  could  be 
problematic  in  determining  whether  a 
hospital  continued  to  qualify  for 
Medicare  pajmients  as  a  LTCH.  The 
commenter  described  the  following 
scenario:  a  patient,  after  a  100-day  stay 
at  a  LTCH,  is  discharged  to  an  acute  care 
hospital  5  days  before  the  end  of  a 
Medicare  fiscal  year  that  resulted  in  an 
average  length  of  stay  of  25.01  days.  The 
patient  is  then  readmitted  at  the  start  of 


the  next  Medicare  fiscal  year  to  the 
LTCH  as  an  interrupted  stay  from  the 
acute  care  hospital.  Under  our  proposed 
interrupted  stay  policy,  we  would  treat 
both  stays  as  one  discharge  from  the 
LTCH.  Therefore,  the  patient's  100-day 
stay  from  the  prior  Medicare  cost 
reporting  period  would  be  coiuited  in 
the  following  year's  cost  reporting 
period  and  the  LTCH's  average 
Medicare  inpatient  length  of  stay  for  the 
prior  cost  reporting  period  would  drop 
below  25  days.  The  commenter 
questioned  whether,  for  purposes  of 
calculating  the  average  25-day  length  of 
stay,  the  LTCH  be  at  risk  of  losing  LTCH 
status  if  the  average  length  of  stay  for 
the  previous  Medicare  fiscal  year  fell 
below  the  25  days. 

Response:  Under  our  proposed 
interrupted  stay  policy,  a  LTCH  patient 
who  is  discharged  to  an  acute  care 
inpatient  hospital,  an  IRF,  or  a  SNF  and 
then  retiuns  to  the  same  LTCH  would  be 
treated  as  an  interrupted  stay  (with  one 
LTC-DRG  payment)  or  as  a  new 
admission  (with  two  separate  LTC-DRG 
payments)  depending  on  the  patient's 
length  of  stay  compared  to  the  average 
length  of  stay  and  the  standard 
deviation  for  the  acute  care  hospital 
inpatient  prospective  pajonent  system 
ORG,  the  IRF  combination  of  the  CMG 
and  the  comorbidity  tier,  or  45  days  for 
all  Medicare  SNF  cases. 

We  have  revised  the  proposed 
interrupted  stay  policy  in  this  final  rule. 
The  interrupted  stay  policy  set  forth  in 
section  X.E.  of  this  final  rule  provides 
that  the  lengths  of  stay  at  acute  care 
hospitals  and  IRFs  are  based  on  one 
standard  deviation  from  the  average 
length  of  stay  for  all  patients  in  acute 
hospitals  and  IRFs,  respectively. 
Therefore,  in  this  final  rule,  the 
interrupted  stay  policy  for  acute  care 
hospitals,  IRFs,  and  SNFs  are  based  on 
the  same  formula.  Under  this  revised 
policy,  the  patient  stay  described  by  the 
commenter  would  be  an  interrupted 
stay  if  the  patient  returned  to  the  LTCH 
from  the  acute  care  hospital  before 
reaching  the  9-day  threshold  for  acute 
care  hospitals.  The  readmission  to  the 
LTCH  would  be  considered  as  a 
resumption  of  the  treatment  from  the 
original  admission  rather  than  as  a 
second  admission.  Therefore,  the 
patient's  original  discharge  from  the 
LTCH  at  the  end  of  the  fiscal  year  would 
not  coimt  as  a  discharge  for  length  of 
stay  calculations  for  that  fiscal  year 
because  the  discharge  to  the  acute  care 
hospital  is  merely  the  point  at  which  the 
stay  was  interrupted,  and  the  patient 
ultimately  returned  to  the  same  LTCH 
within  a  specified  fixed  day  period.  For 
both  Medicare  payment  determinations 
under  the  interrupted  stay  policy  and 


length  of  stay  calculations,  the  discharge 
for  that  patient  would  occur  when  the 
patient  is  discharged  from  the  LTCH 
diuing  the  next  fiscal  year.  This  is  the 
case  since  the  calculation  of  a  LTCH's 
average  length  of  stay  for  purposes  of 
qualifying  as  a  LTCH  is  based  on 
discharges  during  a  cost  reporting 
period.  Consequently,  in  accordance 
with  the  requirements  at  §  412.23(e), 
while  the  days  of  care  provided  to  this 
patient  would  be  included  in  the  length 
of  stay  calculation  in  the  first  year,  the 
discharge  for  that  patient  with  the  100- 
day  stay  would  be  counted  in  the  length 
of  stay  calculation  for  the  subsequent 
fiscal  year. 

We  understand  the  commenter's 
concern  that  such  a  scenario  could 
jeopardize  the  hospital's  ability  to 
participate  in  the  Medicare  program  as 
a  LTCH.  We  emphasize  that,  under  the 
policy  described  in  the  previous 
response,  this  is  not  the  case. 

"The  procedure  by  which  a  LTCH  will 
be  evaluated  by  its  fiscal  intermediary  to 
determine  whether  it  will  qualify  as  a 
LTCH  under  the  revised  25-day  average 
length  of  stay  criterion  is  the  same 
procediu«  presently  employed  under 
the  TEFRA  system.  Following  the 
review  of  the  LTCH's  most  recent  cost 
report  by  the  fiscal  intermediary,  which 
for  FY  2003  will  occin  following  the 
effective  date  of  the  LTCH  prospective 
payment  system,  the  LTCH  will  be 
notified  whether,  based  on  that  cost 
report,  it  satisfies  the  greater  than  25- 
day  average  length  of  stay  requirement 
for  its  Medicare  patients  for  pajrment  as 
a  LTCH  under  the  LTCH  prospective 
payment  system.  As  noted  above,  the 
LTCH  will  become  subject  to  this 
revised  criterion  for  its  first  cost 
reporting  period  beginning  on  or  after 
October  1,2002. 

A  LTCH  with  a  cost  reporting  year  of 
October  1,  2002  through  September  30, 
2003  that  does  not  qualify  as  a  LTCH 
under  the  new  criterion  based  on  its  FY 
2001  cost  report  will  continue  to  be  paid 
as  a  LTCH  until  October  1,  2003.  The 
hospital  will  then  be  paid  as  an  acute 
care  hospital  unless  it  demonstrates 
that,  during  the  6  months  prior  to 
October  1,  2003,  it  had  an  average 
Medicare  inpatient  length  of  stay  of 
greater  than  25  days  (§  412.23(e)(3)(ii)). 
Therefore,  under  the  scenario  presented 
by  the  commenter  in  which  the  LTCH 
that  failed  the  25-day  average  length  of 
stay  requirement  for  its  Medicare 
patients  during  one  fiscal  year  because 
the  pivotal  discharge  for  that  year  was 
forced  into  the  next  year  by  the 
interrupted  stay  policy,  the  LTCH 
would  not  lose  its  designation  if  it  could 
present  6  months  of  data  indicating 
compliance  with  the  new  requirement 
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for  the  period  preceding  the  cost 
reporting  period  for  which  it  would  lose 
its  designation. 

Comment:  Three  commenters 
recommended  that  CMS  change  the  day 
requirement  in  the  average  length  of 
stay  criterion.  One  commenter 
recommended  lowering  the  25  days  to 
20  days.  Another  commenter 
recommended  requiring  that  only  95 
percent  of  all  LTCHs  meet  the  25-day 
requirement.  The  third  commenter 
recommended  changing  the  length  of 
stay  criterion  so  that  it  is  computed 
based  on  the  median  length  of  stay 
rather  than  the  average  length  of  stay. 

Response:  Section  1886(d)(l)(B){iv)(I) 
of  the  Act  defines  a  LTCH  as"*  *  *a 
hospital  which  has  an  average  inpatient 
length  of  stay  (as  determined  by  the 
Secretary)  of  greater  than  25  days" 
(emphasis  added).  Although  the 
Secretary  has  been  granted  broad 
authority  in  defining  how  the  statute  is 
implemented,  section 
1886(d)(l)(B)(iv){D  of  the  Act  clearly 
and  unambiguously  establishes  the  25- 
day  standard  and  the  use  of  the  average 
in  the  computation.  The  changes 
suggested  by  the  commenters  would 
require  legislative  action. 

Comment:  One  commenter  questioned 
why  CMS  decided  to  limit  the  average 
25-day  length  of  stay  criterion  to 
Medicare  patients  only,  but  in 
establishing  the  prospective  payment 
system  for  IRFs,  the  "75  percent  rule" 
was  applied  to  all  patients,  regardless  of 
payer  source. 

Response:  The  only  requirement 
imposed  by  section  1886(d)(l)(B)(iv)(I) 
of  the  Act  that  differentiates  a  LTCH 
frt)m  another  acute  hospital  is  the 
average  length  of  stay  requirement.  In 
addition,  as  stated  earlier,  our  data 
revealed  that  a  considerable  proportion 
of  Medicare  patients  are  not  receiving 
"long-term  care"  at  LTCHs.  The  revision 
was  proposed  on  the  basis  of  the 
calculation  of  the  greater  than  25-day 
length  of  stay  requirement,  but  did  not 
restrict  the  patient  census  of  the  LTCH. 
•    Notwithstanding  the  proposed  revision, 
a  LTCH  is  fi«e  to  admit  and  treat  any 
patient  it  believes  is  clinically 
appropriate.  Should  that  LTCH  admit  a 
short-stay  Medicare  patient,  under  this 
final  rule  the  stay  will  be  paid  for  under 
the  short-stay  outlier  policy  (section 
X.C.  of  this  preamble  and  §412.529  of 
the  final  regulations). 

The  objective  of  our  revised  policy  is 
to  establish  a  payment  system  for  the 
care  of  Medicare  patients  at  LTCHs  that 
truly  require  the  type  of  care  and 
resoiu'ces  available  at  LTCHs  and, 
therefore,  incur  costs  to  the  Medicare 
system  in  accordance  with  such 
treatment.  Should  a  LTCH  admit  many 


short-stay  Medicare  patients,  it  could 
well  jeopardize  its  ability  to  participate 
under  Medicare  as  a  LTCH. 

We  are  ciurently  reviewing  criteria  for 
qualifying  as  an  IRF,  including  the  75- 
percent  rule,  to  determine  whether  any 
changes  to  the  policy  or  administrative 
procedures  for  enforcing  it  are 
appropriate.  Accordingly,  rather  than 
making  changes  to  the  types  of  patients 
used  in  calculating  the  75  percent 
criterion  at  this  time,  we  intend  to 
address  this  issue  as  it  affects  IRFs  when 
we  address  all  of  the  qualifying  criteria. 

Comment:  One  commenter  pointed 
out  that  as  a  LTCH  improves  its 
efficiency  under  the  LTCH  prospective 
payment  system,  the  result  could  be 
shorter  lengths  of  stay  for  Medicare 
patients,  an  outcome  that  would 
jeopardize  the  hospital's  status  as  a 
LTCH. 

Response:  We  agree  with  the 
commenter  that  as  a  LTCH  becomes 
more  efficient,  its  average  length  of  stay 
maj'  be  reduced.  Oin  experience  with 
implementing  other  prospective 
payment  systems  luider  Medicare 
encourages  us  to  believe  that,  even 
under  circumstances  of  providing 
treatment  for  the  most  severely  ill 
patient,  quality  of  care  can  be  preserved 
and  even  be  improved  once  hospitals 
adapt  to  such  a  payment  system.  Chu 
data,  reflecting  LTCHs  throughout  the 
country  as  well  as  acute  care  hospitals 
that  treat  patients  who  could  also  be 
treated  in  LTCHs,  reveal  a  range  of 
lengths  of  stay  for  the  same  diagnoses. 
If  this  reduction  brings  the  hospital's 
average  length  of  stay  to  25  days  or  less, 
the  hospital  would  lose  its  LTCH  status. 
However,  the  requirements  for  both  the 
DRG-based  prospective  payment  system 
and  the  greater  Uian  25-day  average 
length  of  stay  criterion  are  statutory. 
Any  changes  in  these  requirements  must 
be  pursued  at  the  legislative  level. 

Conmient:  One  commenter  suggested 
that,  since  the  proposed  systems  design 
for  the  LTCH  prospective  payment 
system  was  based  on  data  gathered  from 
all  hospitals  identified  in  oiu  provider 
files  as  LTCHs.  if  CMS  changed  the 
criteria  for  payment  xmder  Medicare 
from  a  consideration  of  average  lengths 
of  stay  for  all  patients  to  those  of  only 
Medicare  patients,  data  from  LTCHs  that 
would  lose  their  designation  under  this 
change  should  be  excluded  from 
payment  modeling. 

Response:  Payment  modeling  for  the 
LTCH  prospective  payment  system  was 
based  on  an  analysis  of  data  from 
existing  LTCHs  on  their  Medicare 
patients,  costs,  charges,  and  payments. 
The  commenter  appears  to  presume  the 
following:  That  as  of  October  1,  2002, 
existing  LTCHs  not  qualifying  imder  the 


revised  average  length  of  stay 
requirement  would  lose  their 
designation  as  LTCHS  and  that  data 
from  these  hospitals  should  therefore 
not  be  included  in  payment  simulations 
and  policy  determinations.  We  disagree 
with  the  commenter's  points.  The 
revised  length  of  stay  policy  is  a 
requirement  of  the  prospective  payment 
system  for  LTCHs  and  will  become 
effective  for  any  LTCH  when  that 
hospital  becomes  subject  to  the 
prospective  payment  system,  that  is, 
when  the  LTCH  starts  its  first  cost 
reporting  period  that  begins  on  or  after 
October  1.  2002.  It  is  not  appropriate  to 
determine  whether  a  hospital  meets  the 
new  length  of  stay  criterion  for  our 
modeling  purposes.  Changes  in  a 
hospital's  status  are  effective  only  at  the 
beginning  of  a  cost  reporting  period  and 
are  effective  for  the  entire  cost  reporting 
period  under  existing  §  412.22(d).  For 
example,  if  an  existing  LTCH  with  a  cost 
reporting  period  that  begins  on  October 
1,  2002,  does  not  meet  the  25-day 
average  length  of  stay  criterion 
according  to  its  fiscal  intermediary's 
determination,  the  LTCH  would  not  lose 
its  LTCH  status  earlier  than  October  1 . 
2003,  the  beginning  of  its  next  cost 
reporting  period.  If  in  the  6  months 
prior  to  October  1,  2003,  the  hospital 
demonstrated  an  average  length  of  stay 
of  greater  than  25  days  for  its  Medicare 
patients,  the  hospital  would  continue  to 
be  paid  as  a  LTCH  even  after  October  1 , 
2003.  We  believe  that  LTCHs  have  a 
strong  incentive  to  reevaluate  their 
admission  policies  based  on  this  new 
criterion,  and  that  many  of  the  LTCHs 
that  presently  may  not  meet  the  new 
requirement  may  achieve  compliance 
when  required  and  not  lose  their  LTCH 
status.  In  addition,  including  the  data 
from  those  hospitals  that  currently  treat 
Medicare  patients  with  an  average 
length  of  stay  of  25  days  or  less  is 
appropriate.  As  explained  in  section 
X.A.2.  of  this  preamble,  in  calculating 
the  relative  weights  for  each  LTC-DRG, 
we  adjusted  the  weight  for  short-stay 
outlier  cases  based  on  the  average  costs 
for  that  LTC-DRG.  This  adjustment 
allowed  us  to  appropriately  include 
more  cases  in  the  calculation  of  the 
LTC-DRG  relative  weight.  Accordingly, 
we  disagree  with  the  commenter  and 
did  not  remove  data  from  those 
hospitals  in  developing  the  LTCH 
prospective  payment  system. 

After  consideration  of  public 
comments  received  on  the  proposed 
change  in  the  average  25-day  length  of 
stay  requirement  for  LTCHs,  in  this  final 
rule  we  are  adopting  the  proposed 
change  as  final  with  one  clarification. 
Under  this  final  rule,  we  will  determine 
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the  average  inpatient  length  of  stay  in  a 
LTCH,  for  purposes  of  section 
1886(d}(l){B)(iv)(I)  of  the  Act,  for  the 
hospital's  Medicare  patients,  but  not 
non-Medicare  patients.  In  addition,  we 
are  clarifying  that  the  hospital's  25-day 
average  Medicare  inpatient  length  of 
stay  includes  all  inpatient  days  (covered 
and  noncovered)  of  Medicare  patients' 
stays  at  the  LTCH. 

In  addition,  as  we  indicated  in  the 
proposed  rule  and  as  authorized  under 
the  statute,  we  are  changing  the 
methodology  for  determining  the 
average  inpatient  length  of  stay  for 
purposes  of  section  1886(d){l)(B)(iv)(I) 
of  the  Act,  but  we  are  not  changing  the 
methodology  for  purposes  of  section 
1886{d)(l)(B){ivKII)  of  the  Act 
{§  412.23(e)).  For  purposes  of  the  latter 
provision  (subclause  (H)),  we  are 
retaining  the  current  methodology 
(which  includes  non-Medicare  as  well 
as  Medicare  patients)  because  we 
believe  that  the  considerations 
underlying  the  change  in  methodology 
for  subclause  (I)  are  not  present  under 
subclause^!!).  As  discussed  above,  we 
are  revising  the  methodology  for 
purposes  of  the  general  definition  of 
LTCH  under  subclause  (I)  because  under 
the  ciurent  methodology  some  hospitals 
that  might  not  warrant  exclusion  from 
the  acute  care  hospital  inpatient 
prospective  payment  system  have 
nevertheless  obtained  status  as  excluded 
hospitals.  We  believe  that  excluding 
non-Medicare  patients  in  determining 
the  average  inpatient  length  of  stay  for 
purposes  of  subclause  (I)  would  be  more 
appropriate  in  identifying  the  hospitals 
that  warrant  exclusion  under  the  general 
definition  of  LTCH  in  subclause  (I). 
However,  in  enacting  subclause  (II), 
Congress  provided  an  exception  to  the 
general  definition  of  LTCH  under 
subclause  (I),  and  we  have  no  reason  to 
believe  that  the  change  in  methodology 
for  determining  the  average  inpatient 
length  of  stay  would  better  identify  the 
hospitals  that  Congress  intended  to 
exclude  under  subclause  (II). 

We  will  monitor  the  types  of  hospitals 
that  will  qualify  as  LTCHs  based  on  the 
revised  25-day  length  of  stay  criterion. 
It  is  possible  that  hospitals  that 
currently  qualify  as  either  rehabilitation 
hospitals  or  psychiatric  hospitals  will 
now  also  qualify  as  LTCHs  under  the 
revised  criterion  and  will  choose  to  be 
LTCHs  and  be  paid  as  LTCHs.  We  also 
will  monitor  whether  the  change  in 
methodology  for  measuring  the  average 
length  of  stay  in  LTCHs  will  result  in 
unanticipated  shifts  of  patients  to  IRFs 
and  psychiatric  facilities.  If  this  pattern 
of  behavior  is  observed,  we  will  address 
it  at  that  time. 


3.  LTCHs  Not  Subject  to  the  LTCH  . 
Pro  pective  Payment  System 

In  this  final  rule,  we  are  specifying 
that  only  hospitals  qualifying  as  LTCHs 
under  the  revised  criteria  described  in 
section  VIII.B.l.  and  2.  of  this  preamble 
and  in  revised  §  412.23(e)  by  October  1, 
2002.  will  be  subject  to  the  LTCH 
prospective  payment  system.  Oxu 
treatment  of  new  hospitals  first 
qualifying  as  LTCHs  on  or  after  October 
1,  2002,  is  addressed  in  section  X.O.  of 
this  final  rule. 

The  following  hospitals  are  paid 
under  special  payment  provisions,  as 
described  in  existing  §  412.22(c)  and, 
therefore,  will  not  be  subject  to  the 
LTCH  prospective  payment  system 
rules: 

•  Veterans  Administration  hospitals. 

•  Hospitals  that  are  reimbursed  imder 
State  cost  control  systems  approved 
under  42  CFR  Part  403. 

•  Hospitals  that  are  reimbursed  in 
accordance  with  demonstration  projects 
authorized  under  section  402(a)  of 
Public  Law  90-248  (42  U.S.C.  1395b-l) 
or  section  222(a)  of  Public  Law  92-603 
(42  U.S.C.  1395b-l  (note))  (statewide 
all-payer  systems,  subject  to  the  rate-of- 
increase  test  at  section  1814(b)  of  the 
Act). 

•  Nonparticipating  hospitals 
furnishing  emergency  services  to 
Medicare  beneficiaries. 

C.  Limitation  on  Charges  to 
Beneficiaries 

In  accordance  with  existing 
regulations  and  for  consistency  with 
other  established  hospital  prospective 
payment  systems  policies,  we  are 
specifying  in  this  final  rule  that  a  LTCH 
may  not  charge  a  beneficiary  for  any 
services  for  which  a  full  DRG  payment 
is  made  by  Medicare,  even  if  the 
hospital's  costs  of  furnishing  services  to 
that  beneficiary  are  greater  than  the 
amount  the  hospital  will  be  paid  for 
those  services  under  the  LTCH 
prospective  payment  system  (§412.507). 

In  the  proposed  rule  under 
§  412.507(b),  we  specified  that  a  LTCH 
receiving  a  prospective  payment  for  a 
covered  hospital  stay  may  charge  the 
Mediccire  beneficiary  or  other  person 
only  for  the  applicable  deductible  and 
coinsurance  amounts  under  §§409.82, 
409  83,  and  409.87  of  the  existing 
regulations,  and  for  items  or  services 
specified  under  §  489.20(a)  of  the 
existing  regulations. 

Comment:  Some  conunenters 
expressed  concern  with  the  interaction 
of  the  proposed  reduced  per  discharge 
payments  for  both  very  short-stay 
discharges  and  short-stay  outliers  and 
the  requirements  at  proposed  §412.507 


of  the  regulations  which  limit  the 
amoimt  the  LTCH  may  bill  the 
beneficiary  and  the  effect  this  will  have 
on  Medigap  payments. 

Response:  We  have  reviewed  oiu- 
proposed  policy  and  have  concluded 
that  the  language  in  proposed  §  412.507 
requires  clarification.  We  proposed  that 
beneficiaries  who  had  exhausted  their 
Part  A  coverage  prior  to  two-thirds  of 
the  average  length  of  stay  (changed  in 
this  final  rule  to  five-sixths  of  the 
geometric  average  length  of  stay)  for 
each  LTC-DRG  to  receive  pa3mients  as 
short-stay  outliers.  The  conunenters' 
questions  regarding  the  interaction  of 
the  short-stay  outlier  payment  policy 
and  Medigap  indicate  that  the 
commenters  also  understood  the  intent 
of  our  short-stay  policy.  However, 
because  the  regulation  text  may  not 
clearly  indicate  our  intent,  we  are 
revising  it  to  reflect  this  intended 
policy. 

We  are  revising  the  language  at 
§  412.507(b)  to  state  that  a  LTCH  may 
not  bill  the  patient  for  more  than  the 
deductible  and  coinsiuance  amounts  if 
the  Medicare  pajmient  to  the  LTCH  is 
the  full  LTC-DRG  payment  amount. 
However,  if  the  Medicare  payment  is  for 
a  short-stay  outlier  case  that  is  less  than 
the  full  LTC-DRG  payment  amount,  the 
LTCH  may  also  charge  the  beneficiary 
for  services  for  which  the  costs  of  those 
services  or  the  days  those  services  were 
provided  were  not  a  basis  for  calculating 
the  Medicare  short-stay  outlier  pa)anent. 

Proposed  §  412.507(b)  had  stated  that 
"A  long-term  care  hospital  that  receives 
payment  *  *  *  for  a  covered  hospital 
stay  (that  is,  a  stay  that  includes  at  least 
one  covered  day)  may  charge  the 
Medicare  beneficiary  or  other  person 
only  for  the  applicable  deductible  and 
coinsurance  amounts  under  §§  409.82, 
409.83,  and  409.87  of  this  subchapter, 
and  for  items  and  services  as  specified 
imder  §  489.20(a)  of  this  chapter."  We 
are  revising  the  language  in  the 
regulation,  since  that  language  could 
appear  to  have  provided  for  payment  of 
the  full  LTC-DRG  payment  (with  no 
adjustment  for  a  short-stay  outlier)  as 
long  as  the  Medicare  beneficiary  had  a 
stay  that  included  at  l^ast  one  covered 
day.  However,  payments  to  LTCHs  are 
adjusted  for  short-stay  outliers.  By 
revising  §412. 507(b)  in  this  final  rule, 
we  are  clarifying  the  provision  so  that 
Medigap  will  be  responsible  for 
payment  for  the  costs  of  those  "services 
provided  during  the  stay  that  were  not 
the  basis  for  the  short-stay  payment." 

Comment:  Several  commenters  have 
expressed  concern  that  if  Medigap 
insurers  are  only  required  to  pay  outlier 
rates  once  a  patient  has  exhausted  the 
Medicare-covered  days  (as  is  the  case 
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under  the  existing  acute  care  hospital 
inpatient  prospective  payment  system 
and  the  IRE  prospective  payment 
system),  LTCHs  will  most  likely  be 
seriously  underpaid.  The  commenters 
asked  for  clarification  that,  under  the 
LTCH  prospective  payment  system, 
Medigap  insurers  are  required  to  pay 
more  than  a  mere  continuation  of  the 
outlier  rate  since  the  full  DRG  payment 
will  not  be  made  in  the  case  of  an 
admission  that  occurs  near  the  point  at 
which  the  patient  would  exhaust  his  or 
her  lifetime  reserve  days. 

Specifically,  the  commenters  asked 
that  CMS  issue  a  program  memorandum 
to  State  insurance  commissioners  and 
issuers  (commonly  referred  to  as  a 
Medigap  bulletin)  clarifying  Medigap 
insurers'  payment  responsibilities  imder 
the  new  LTCH  prospective  payment 
system. 

Response:  During  any  covered 
Medicare  Part  A  hospital  benefit  period, 
firom  days  61  through  90,  every  Medigap 
policy  must  pay  the  hospital 
coinsurance  amount  of  one-fourth  of  the 
hospital  deduc^ble  per  day.  For  every 
lifetime  reserve  day  {91st  to  the  150th 
day)  that  the  policyholder  uses,  the 
Medigap  insiu^r  must  pay  the 
coinsurance  amount  of  one-half  of  the 
hospital  deductible.  If  the  policyholder 
exhausts  his  or  her  lifetime  reserve 
days,  the  Medigap  insiuer  is  required  to 
provide  "coverage  of  the  Medicare  Part 
A  eligible  expenses  for  hospitalization 
paid  at  the  DRG  day  outlier  per  diem  or 
other  appropriate  standard  of  payment, 
subject  to  a  lifetime  maximum  benefit  of 
an  additional  365  days."  (Section  8.B(3) 
of  the  Model  Regulation  for  Medicare 
Supplement  Policies  developed  by  the 
National  Association  of  Insurance 
Commissioners  (NAIC),  which  is 
incorporated  by  reference  into  section 
1882  of  the  Act.)  The  term  "Medicare 
eligible  expenses"  is  defined  in  the 
NAIC  Model  Regulation  as  expenses  of 
the  kinds  covered  by  Medicare,  to  the 
extent  recognized  as  reasonable  and 
medically  necessary  by  Medicare. 

We  have  consistently  interpreted  this 
language  to  require  that  the  Medigap 
insurer  make  payments  at  the  rate 
Medicare  would  have  paid,  had 
Medicare  Part  A  hospital  days  not  been 
exhausted.  Under  the  acute  care 
hospital  inpatient  prospective  payment 
system,  even  if  a  patient  has  only  one 
day  of  Medicare  coverage  remaining  at 
the  time  of  admission.  Medicare  pays 
the  full  DRG  payment  amount.  A 
Medigap  insurer  would  simply  be 
responsible  for  outliers,  if  any. 
Similarly,  since  patients  who  exhaust 
their  Medicare  covered  days  are 
frequently  in  outlier  status  already,  the 
Medigap  insiu-er's  responsibility  is 


simply  to  continue  paying  what 
Medicare  had  been  paying  un  the  last 
day  of  coverage  (that  is,  the  outlier 
amount). 

However,  under  the  LTCH 
prospective  payment  system,  the 
payment  methodology  is  more  complex. 
The  LTC-DRG  payment  amount  is 
based,  in  part,  on  how  long  the  patient 
is  expected  to  stay  in  the  LTCH.  The 
payment  to  the  LTCH  is  determined 
after  the  patient  is  discharged,  and  will 
be  reduced  if  the  patient  is  discharged 
significantly  earlier  than  the  expected 
length  of  stay.  Such  stays  are  referred  to 
as  "short-stay  outliers."  The  fiscal 
intermediary  follows  the  formulas 
specified  in  section  X.C.  of  this 
preamble  to  determine  the  actual 
payment  amount,  which  is  expressed  in 
terms  of  an  adjustment  to  the  LTC-DRG 
payment. 

Accordingly,  if  a  patient  with  a 
Medigap  policy  exhausts  Medicare 
covered  days  before  being  discharged 
from  a  LTCH,  the  only  way  to  determine 
the  "appropriate  standard  of  payment" 
for  which  the  Medigap  insurer  is 
responsible  is  to  use  the  same 
methodology  used  by  Medicare.  If  the 
beneficiary  exhausted  Medicare  benefits 
while  he  or  she  is  still  within  the  period 
of  time  considered  to  be  a  "short-stay 
outlier,"  Medicare  will  make  payment 
to  the  LTCH  as  if  it  were  a  short-stay, 
regardless  of  the  length  of  stay.  This 
means  that  the  payment  that  happens  to 
be  attributed  to  the  last  day  of  Medicare 
coverage  is  not  an  accurate  basis  for 
calculating  the  Medigap  insurer's 
responsibility.  It  may  be  more,  or  less, 
than  the  appropriate  LTC-DRG  payment 
ultimately  applicable  to  the  full  stay. 
The  Medigap  insurer  should  use  the 
LTCH  mediodology  to  calculate  the 
amount  Medicare  would  have  paid  for 
the  full  hospital  stay,  and  deduct  the 
amoimt  paid  by  Medicare  for  the  days 
prior  to  the  exhaustion  of  benefits. 

Comment:  One  commenter  expressed 
concern  that  State  Medicaid  programs 
might  determine  the  amount  of 
Medicaid  payment  based  on  what 
Medicare  would  pay  under  the  very 
short-stay  policy.  The  existing 
regulations  at  §  447.205(b)(1)  allows  a 
State  to  use  Medicare  level  of 
reimbursement  without  public  notice. 
The  commenter  was  concerned  that  very 
short-stay  rates  of  payment  could 
migrate  to  the  Medicaid  program  and  be 
used  to  pay  hospitals  without  regard  to 
the  Medicaid  average  length  of  stay  of 
a  patient. 

Response:  Medicaid  is  a  joint  Federal 
and  State  program  that  assists  with 
medical  costs  for  people  with  low 
incomes  and  limited  resources.  Under 
the  Medicaid  program.  States  have  the 


option  to  pay  based  on  Medicare's 
payment  principles  or  other  alternative 
methodologies,  subject  to  the  overall 
Medicare  upper  payment  limitation. 
While,  for  example,  some  State 
Medicaid  programs  may  adopt  the 
Medicare  payment  policy  for  short-stay 
cases,  the  Medicare  program  has  no 
authority  to  dictate  paNTnent  policy  to 
State  Medicaid  programs.  The 
commenter  raised  a  concern  with  the 
proposed  very  short-stay  discharge 
payment  policy.  As  discussed  earlier  in 
this  final  rule,  we  have  eliminated  the 
very  short-stay  policy  and  included 
those  stays  in  our  short-stay  policy  in 
this  final  rule.  The  final  short-stay 
policy  will  pay  for  those  cases  with 
lengths  of  stay  at  or  below  five-sixths  of 
the  geometric  average  length  of  stav  for 
the  LTC-DRG  at  the  least  of:  (1)  120 
percent  of  the  LTC-DRG  specific  per 
diem;  (2)  120  percent  of  the  cost  of  the 
case;  or  (3)  the  fiill  LTC-DRG  payment. 

In  accordance  with  existing 
regulations  and  for  consistency  with 
other  established  hospital  prospective 
payment  systems  policies,  we  are 
specifying  in  this  final  rule  that  a  LTCH 
may  not  charge  a  beneficiary  for  any 
services  for  which  a  full  LTC-DRG 
payment  is  made  by  Medicare,  even  if 
the  hospital's  costs  of  furnishing 
services  to  that  beneficiary  are  greater 
than  the  amount  the  hospital  will  be 
paid  under  the  LTCH  prospective 
payment  system  (§41^.507). 

D.  Medical  Review  Requirements 

In  accordance  with  existing 
regulations  at  §§412.44.  412.46.  and 
412.48  and  for  consistency  with  other 
established  hospital  prospective 
payment  systems  policies,  we  proposed 
and  are  specifying  in  this  final  rule  that 
a  LTCH  must  have  an  agreement  with  a 
Quality  Improvement  Organization 
(QIO)  (formerly,  a  Peer  Review- 
Organization  (PRO))  to  have  the  QIO 
review,  on  an  ongoing  basis,  the  medical 
necessity,  reasonableness,  and 
appropriateness  of  hospital  admissions 
and  discharges  and  of  inpatient  hospital 
care  for  which  outlier  payments  are 
sought;  the  validity  of  the  hospital's 
diagnostic  and  procedural  information; 
the  completeness,  adequacy,  and  quality 
of  the  services  furnished  in  the  hospital; 
and  other  medical  or  other  practices 
with  respect  to  beneficiaries  or  billing 
for  services  furnished  to  beneficiaries 
(§  412.508(a)).  In  addition,  we  are 
requiring  that,  because  payment  under 
the  prospective  payment  system  is 
based  in  part  on  each  patient's  principal 
and  secondary  diagnoses  and  major 
procedures  performed,  as  evidenced  by 
the  physician's  entries  in  the  patient's 
medical  record,  physicians  must 
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complete  an  acknowledgement 
statement  to  that  effect.  We  are  applying 
the  existing  hospital  requirements  for 
the  contents  and  filing  of  the  physician 
acknowledgment  statement 
(§  412.508(b)). 

Also,  as  proposed  and  now  codified 
in  this  final  rule,  consistent  with 
existing  established  hospital  prospective 
payment  system  policies,  if  CMS 
determines,  on  the  basis  of  information 
supplied  by  the  QIO,  that  a  hospital  has 
misrepresented  admissions,  discharges, 
or  billing  information  or  has  taken  an 
action  that  results  in  the  unnecessary 
admission  or  multiple  admission  of 
individuals  entitled  to  Part  A  benefits  or 
other  inappropriate  medical  or  other 
practices,  CMS  may  deny  payment  (in 
whole  or  in  part)  for  LTCH  hospital 
services  related  to  the  uimecessary  or 
subsequent  readmission  of  an 
individual  or  require  the  hospital  to  take 
actions  necessary  to  prevent  or  correct 
the  inappropriate  practice.  Notice  and 
appeal  of  a  denial  of  payment  will  be 
provided  under  procedures  established 
to  implement  section  1155  of  the  Act.  In 
addition,  a  determination  of  a  pattern  of 
inappropriate  admissions  and  billing 
practices  that  has  the  effect  of 
circumventing  the  prospective  payment 


system  will  be  referred  to  the 
Department's  Office  of  Inspector 
General,  for  handling  in  accordance 
with  42  CFR  1001.301. 

E.  Furnishing  of  Inpatient  Hospital 
Services  Directly  or  Under 
Arrangements 

In  accordance  with  existing 
regulations  at  §414.15(m)  and  for 
consistency  with  other  established 
hospital  prospective  pa)rment  systems 
policies,  a  LTCH  must  furnish  covered 
services  to  Medicare  beneficiaries  either 
directly  or  under  arrangements.  Under 
§412.509,  the  LTCH  prospective 
payment  will  be  payment  in  full  for  all 
covered  inpatient  hospital  services,  as 
defined  in  §  409.10  of  the  existing 
regulations.  We  will  not  pay  any 
provider  or  supplier  other  than  the 
LTCH  for  services  furnished  to  a 
Medicare  beneficiary  who  is  an 
inpatient  of  the  LTCH,  except  for  those 
services  that  are  not  included  as 
inpatient  hospital  services  that  are  listed 
under  existing  §  412.50  (that  is, 
physicians'  services  that  meet  the 
requirements  of  §41 5.102(a)  for 
payment  on  a  fee  schedule  basis; 
physician  assistant  services  as  defined 
in  section  1861(s)(2)(K)(i)  of  the  Act; 


nurse  practitioners  and  clinical  nurse 
specialist  services,  as  defined  in  section 
1861(s)(2)(K)(ii)  of  the  Act;  certified   ' 
nurse  midwife  services,  as  defined  in 
section  1861(gg)  of  the  Act;  qualified 
psychologist  services,  as  defined  in 
section  1861(ii)  of  the  Act;  and  services 
of  an  anesthetist,  as  defined  in  §410.69). 

F.  Reporting  and  Recordkeeping 
Requirements 

In  this  final  rule,  we  are  imposing  the 
same  recordkeeping  and  cost  reporting 
requirements  of  §§413.20  and  413.24  of 
the  existing  regulations  on  all  LTCHs 
that  will  participate  in  the  LTCH 
prospective  payment  system  (§412.511). 

G.  Transition  Period  for  Implementation 
of  the  LTCH  Prospective  Payment 
System 

In  this  final  rule,  we  are  providing  for 
a  5-year  transition  period  from  cost- 
based  reimbiusement  to  fully  Federal 
prospective  payment  for  LTCHs  as 
discussed  in  section  X.N.  of  this 
preamble.  During  this  period,  two 
payment  percentages  will  be  used  to 
determine  a  LTCH's  total  pajmient 
under  the  prospective  payment  system. 
The  blend  percentages  are  as  follows: 


Cost  reporting  periods  beginning  on  or  after 

Prospective  pay- 
ment Federal  rate 
percentage 

Cost-based  reim- 
bursement rate 
percentage 

Octot)er  1,  2002 

20 
40 
60 
80 
100 

80 

October  1,  2003 

60 

October  1,  2004 

40 

October  1,  2005 

20 

October  1,  2006 

0 

Therefore,  for  a  cost  reporting  period 
beginning  on  or  after  October  1,  2002, 
and  before  October  1,  2003,  the  total 
prospective  payment  will  consist  of  80 
percent  of  the  amount  based  on  the 
current  reasonable  cost-based 
reimbursement  system  and  20  percent  of 
the  Federal  prospective  payment  rate. 
The  percentage  of  payment  based  on  the 
LTCH  prospective  payment  Federal  rate 
will  increase  by  20  percent  and  the 
reasonable  cost-based  reimbursement 
rate  percentage  will  decrease  by  20 
percent  for  each  of  the  remaining  4 
fiscal  years  in  the  transition  period.  For 
cost  reporting  periods  beginning  on  or 
after  October  1,  2006,  Medicare  payment 
to  LTCHs  will  be  determined  entirely 
imder  the  Federal  prospective  payment 
system  methodology.  Furthermore, 
LTCHs  subject  to  the  blend  have  the 
option  to  elect  to  be  paid  100  percent  of 
the  Federal  rate  and  not  be  subject  to  the 
5-year  transition. 


Section  X.N.  of  this  final  rule  contains 
a  detailed  description  of  our  pajmient 
policies  during  the  5-year  transition 
period,  the  public  comments  received 
on  our  proposal  and  our  responses  to 
those  comments,  and  a  discussion  of 
changes  in  the  claims  processing 
procedures  for  an  interim  period  of 
October  1,  2002  imtil  the  date  of  the 
systems  implementation,  because  of  a 
delay  in  system  changes  necessary  for 
us  to  accommodate  claims  processing 
under  the  LTCH  prospective  payment 
system. 

H.  Implementation  Procedures 

In  the  March  22,  2002  proposed  rule, 
we  proposed  procedures  for 
implementing  the  LTCH  prospective 
payment  system.  Section  X.  of  this  final 
rule  contains  more  details  on  the 
application  of  these  procediues.  In 
summary,  upon  the  discharge  of  the 
patient  from  a  LTCH,  the  LTCH  must 
assign  appropriate  diagnosis  and 


procediu'e  codes  from  the  International 
Classification  of  Diseases,  Ninth 
Revision,  Clinical  Modification  (ICD-9- 
CM).  Under  a  requirement  of  the  Health 
Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA), 
Public  Law  104-191,  electronic  health 
care  claims,  including  Medicare  claims, 
will  be  required  to  be  in  the  new 
national  standard  claims  format  and 
medical  data  code  sets  in  accordance 
with  regulations  at  45  CFR  Parts  160 
and  162.  Begiiming  on  October  16,  2002, 
a  LTCH  that  is  required  to  comply  with 
the  HIPAA  Administrative 
Simplification  Standards  and  that  has 
not  obtained  an  extension  in 
compliance  with  the  Administrative 
Compliance  Act  (Public  Law  107-105) 
must  comply  with  the  standards  at  42 
CFR  162.1002  and  45  CFR  162.1102  and 
submit  the  completed  claims  form  to  its 
Medicare  fiscal  intermediary.  The 
Medicare  fiscal  intermediary  will  enter 
the  information  into  its  claims 


55978  Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations  55977 


processing  systems  and  subject  it  to  a 
series  of  edits  called  the  Medicare  Code 
Editor  (MCE).  This  editor  is  designed  to 
identify  cases  that  will  require  further 
review  before  classification  into  a  LTC- 
DRG  (described  in  section  X.  of  this 
final  rule). 

After  screening  through  the  MCE, 
each  claim  will  be  classified  into  the 
appropriate  LTC-DRG  by  the  Medicare 
LTCH  GROUPER.  The  LTCH  GROUPER 
is  specialized  computer  software  based 
on  the  GROUPER  utilized  by  the  acute 
care  hospital  inpatient  prospective 
payment  system,  which  was  developed 
as  a  nteans  of  classifying  each  case  into 
a  DRG  on  the  basis  of  diagnosis  and 
procedure  codes  and  other  demographic 
information  (age,  sex,  and  discharge 
status).  Following  the  LTC-DRG 
assignment,  the  Medicire  fiscal 
intermediary  will  determine  the 
prospective  payment  by  using  the 
Medicare  PIUCXR  program,  which 
accounts  for  hospital-specific 
adjustments. 

As  provided  for  imder  the  acute  care 
hospital  inpatient  prospective  pajrment 
system,  we  are  providing  an  opportunity 
for  the  LTCH  to  review  the  LTC-DRG 
assignments  made  by  the  fiscal 
intermediary  (§  412.513(c)).  A  hospital 
will  have  60  days  after  the  date  of  the 
notice  of  the  initial  assignment  of  a 
discharge  to  a  LTC-DRG  to  request  a 
review  of  that  assignment.  The  hospital 
will  be  allowed  to  submit  additional 
information  as  part  of  its  request.  The 
fiscal  intermediary  will  review  that 
hospital's  request  and  any  additional 
information  and  will  decide  whether  a 
change  in  the  LTC-DRG  assignment  is 
appropriate.  If  the  intermediary  decides 
that  a  different  LTC-DRG  should  be 
assigned,  the  appropriate  QIO,  as 
specified  in  §  476.71(c)(2),  will  review 
the  case.  Following  this  60-day  period, 
the  hospital  will  not  be  able  to  submit 
additional  information  with  respect  to 
the  LTC-DRG  assignment  or  otherwise 
revise  its  claim. 

Comment:  One  commenter  requested 
that  we  allow  a  LTCH  90  days  instead 
of  60  days  following  the  date  of  the 
notice  of  the  initial  assignment  of  a 
discharge  to  a  LTC-DRG  to  request  a 
review  of  that  assignment  during  the  5- 
year  phasein  of  the  prospective  payment 
system. 

Response:  We  do  not  believe  that  an 
extension  of  the  60-day  v«ndow  for  a 
LTCH  to  request  a  review  of  the  LTC- 
DRG  assignment  by  the  fiscal 
intermediary  is  warranted.  The  ICD-9- 
CM  coding  system,  on  which  the 
discharge  from  the  LTCH  will  be  based, 
has  been  in  use  in  the  United  States 
since  1979,  and  all  hospitals  have  been 
required  to  use  this  system  for 


submission  of  Medicare  claims.  The 
patient  classification  system  (LTC- 
DRGs)  that  we  have  chosen  for  the 
LTCH  prospective  payment  system  is 
based  on  the  existing  DRG  system  for 
acute  care  hospitals,  which  is  familiar  to 
coders,  physicians,  and  providers.  In 
addition,  the  timeframe  is  consistent 
with  the  existing  60-day  timeframe 
allowed  imder  the  acute  care  hospital 
inpatient  prospective  payment  system 
for  hospitals  to  request  review  of  DRG 
assigiunents  by  the  fiscal  intermediary 
(§  412.60(d)).  We  do  not  believe  that  any 
change  in  the  timeframe  is  warranted 
here  because  the  provider  is  a  LTCH. 

As  discussed  in  detail  in  section  X.N. 
of  this  final  rule,  we  will  not  have  in 
place  before  January  1,  2003,  the 
standard  computer  systems  changes 
necessary  to  accommodate  claims 
processing  and  payment  under  the 
LTCH  prospective  payment  system. 
However,  beginning  October  16,  2002, 
we  are  requiring  all  LTCHs  that  are 
required  to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  and  that  have  not  obtained  an 
extension  in  compliance  with  the 
Administrative  Compliance  Act,  Public 
Law  107-105,  to  submit  their  claims  in 
compliance  with  the  standards  at  42 
CFR  162.1002  and  45  CFR  162.1102  to 
their  fiscal  intermediaries  using  the 
ICD-9-CM  coding.  We  intend  that,  as  of 
January  1,  2003,  &e  fiscal  intermediary 
will  reconcile  the  payment  amounts  that 
have  been  made  to  LTCHs  for  all 
covered  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries 
from  cost  reporting  periods  that  begin 
on  or  after  October  1 ,  2002  until  the  date 
of  the  systems  implementation,  with  the 
amoimts  that  are  payable  imder  the 
LTCH  prospective  payment 
methodology.  We  will  issue  specific 
operational  instructions  to  fiscal 
intermediaries  and  providers  for 
completing  and  submitting  Medicare 
claims  imder  the  LTCH  prospective 
payment  system  through  a  Medicare 
Program  Memorandum  prior  to  the 
effective  date  of  this  final  rule. 

Although  our  computer  systems  will 
continue  to  make  payments  as  in  the 
past  for  an  interim  period  after  October 
1,  2002,  Medicare  payments  to  LTCHs 
will  be  reconciled  after  January  1,  2003. 
based  on  the  LTC-DRGs  as  determined 
by  the  ICD-9-CM  codes  recorded  on  the 
patient  claims.  Therefore,  we  urge 
LTCHs  to  focus  on  improved  coding 
practices,  which  are  addressed  in 
section  IX.E.  of  this  final  rule. 

In  proposed  §412.535,  we  proposed  a 
schedule  for  publishing  information  on 
the  LTCH  prospective  payment  system 
for  each  fiscal  year  in  the  Federal 
Register,  prior  to  the  start  of  each  fiscal 


year,  on  or  before  August  1 .  This  cycle 
coincides  with  the  statutorily  mandated 
publication  schedule  for  the  acute  care 
hospital  inpatient  prospective  payment 
system.  Section  1886(e)(5)(A)  of  the  Act 
requires  that,  for  the  acute  care  hospital 
inpatient  prospective  payment  system, 
the  proposed  rule  be  published  in  the 
Federal  Register  "not  later  than  the 
April  1  before  each  fiscal  year;  and  the 
final  rule,  not  later  than  the  August  1 
before  such  fiscal  year."  The  Act 
imposes  no  such  publication  schedule 
for  the  LTCH  prospective  payment 
system.  Therefore,  in  order  to  avoid 
concurrent  publication  of  aimual  rules 
for  these  two  systems,  for  purposes  of 
administrative  feasibility  and  efficiency, 
we  will  be  considering  a  change  in  the 
publication  schedule  for  updating  the 
LTCH  prospective  payment  system  to 
July  1  of  each  year.  We  will  address  this 
issue  in  a  future  proposed  rule. 

EX.  Long-Term  Care  Diagnosis-Related 
Group  (LTC-DRG)  Classifications 

Section  307(b)(1)  of  Public  Law  106- 
554  requires  that  the  Secretary  examine 
"the  feasibility  and  the  impact  of  basing 
payment  under  such  a  system  [the 
LTCH  prospective  payment  system)  on 
the  use  of  existing  (or  refined)  hospital 
diagnosis-related  groups  (DRGs)  that 
have  been  modified  to  account  for 
different  resource  use  of  long-term  care 
hospital  patients  as  well  as  the  use  of 
the  most  recently  available  hospital 
discharge  data."  The  LTC-DRG-based 
patient  classification  system  we 
describe  in  this  section  is  based  on  the 
existing  CMS-DRG  system  used  in  the 
acute  care  hospital  inpatient  prospective 
payment  system.  As  required  by  section 
307(b)(1)  of  Public  Law  106-554.  we 
examined  the  feasibility  and  the  impact 
of  basing  payment  on  the  use  of  existing 
(or  refined)  hospital  DRGs  that  have 
been  modified  to  account  for  different 
resource  use  of  LTCH  patients. 
Therefore,  an  overview  of  pertinent  facts 
about  the  existing  CMS-DRG  system  is 
essential  to  an  understanding  of  the 
LTC-DRGs  that  are  employed  in  the 
LTCH  prospective  payment  system. 

As  discussed  below,  we  proposed  the 
implementation  of  LTC-DRGs  as  a 
patient  classification  system  for  the 
LTCH  prospective  payment  system.  The 
LTC-DRGs  classify  patient  discharges 
based  on  the  principal  diagnosis,  up  to 
eight  additional  diagnoses,  and  up  to  six 
procedures  performed  during  the  stay, 
as  well  as  age,  sex.  and  discharge  status 
of  the  patient.  We  began  the 
development  of  the  LTC-DRGs  system 
described  in  our  proposed  rule  by  using 
the  CMS-DRGs  that  are  currently  used 
in  the  acute  care  hospital  inpatient 
prospective  payment  system  with  the 
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most  recent  data  available  from  the  FY 
2000  MedPAR  file.  For  this  final  rule, 
we  used  data  from  the  FY  2001  MedPAR 
file.  In  a  departure  from  the  acute  care 
hospital  inpatient  prospective  payment 
system,  we  also  proposed  the  concept  of 
the  use  of  low  voliune  LTC-DRGs  (less 
than  25  LTCH  cases)  in  determining  the 
LTC-DRG  weights,  since  LTCHs  do  not 
typically  treat  the  fuU  range  of 
diagnoses  as  do  acute  care  hospitals. 

A.  Background 

The  design  and  development  of  DRGs 
began  in  the  late  1960s  at  Yale 
University.  The  initial  motivation  for 
developing  the  DRGs  was  the  creation  of 
an  effective  framework  for  monitoring 
the  quality  of  care  and  the  utilization  of 
services  in  a  hospital  setting.  The  first 
large-scale  application  of  the  DRGs  as  a 
basis  for  payments  was  in  the  late  1970s 
in  New  Jersey.  The  New  Jersey  State 
Department  of  Health  used  DRGs  as  the 
basis  of  a  prospective  payment  system 
in  which  hospitals  were  reimbvused  a 
fixed  DRG-specific  amount  for  each 
patient  treated.  In  1972,  section  223  of 
Public  Law  92-603  originally 
authorized  the  Secretary  to  set  limits  on 
costs  reimbiu^ed  under  Medicare  for 
inpatient  hospital  services. 

hi  1982,  section  101(b)(3)  of  Public 
Law  97-248  required  the  Secretary  to 
develop  a  legislative  proposal  for 
Medicare  payments  to  hospitals,  SNFs, 
and,  to  the  extent  feasible,  other 
providers  on  a  prospective  basis.  (See 
the  September  1, 1983  Federal  Register 
(48  FR  39754).)  In  1983,  Title  VI  of 
Public  Law  98-21  added  section  1886(d) 
to  the  Act,  which  established  a  national 
DRG-based  hospital  prospective 
payment  system  for  Medicare  inpatient 
acute  care  services.  (See  the  January  3, 
1984  Federal  Register  (49  FR  234).) 

B.  Historical  Exclusion  of  LTCHs 

Since  the  hospital  inpatient  DRG 
system  had  been  developed  from  the 
cost  and  utilization  experience  of  short- 
term,  acute  care  hospitals,  it  did  not 
account  for  the  resource  costs  for  the 
types  of  patients  treated  in  hospitals 
such  as  rehabilitation,  psychiatric,  and 
children's  hospitals,  as  well  as  LTCHs 
and  rehabilitation  and  psychiatric  units 
of  acute  care  hospitals.  Therefore,  the 
statute  (section  1886(d)(1)(B)  of  the  Act) 
excluded  these  classes  of  hospitals  and 
units  from  the  prospective  payment 
system  for  short-term  acute  care 
hospitals.  The  excluded  hospitals  and 
units  continued  to  receive  payments 
based  on  costs  subject  to  a  cap  on  each 
facility's  per  discharge  costs  diuing  a 
base  year,  with  a  yearly  update  as  set 
forth  in  Public  Law  97-248.  (Cancer 
hospitals  were  added  to  the  list  of 


excluded  hospitals  by  section  6004(a)  of 
Public  Law  101-239.) 

C.  Patient  Classifications  by  DRGs 

1.  Objectives  of  the  Classification 
System 

The  DRGs  are  a  patient  classification 
system  that  provides  a  means  of  relating 
the  type  of  patients  treated  by  a  hospital 
(that  is,  its  case-mix)  to  the  costs 
incurred  by  the  hospital.  In  other  words, 
DRGs  relate  a  hospital's  case-mix  to  the 
resource  intensity  experienced  by  the 
hospital.  That  is,  a  hospital  that  has  a 
more  complex  case-mix  treats  patients 
who  require  more  hospital  resources. 

While  each  patient  is  unique,  groups 
of  patients  have  demographic, 
diagnostic,  and  therapeutic  attributes  in 
common  that  determine  their  level  of 
resoiuce  intensity.  Given  that  the 
purpose  of  DRGs  is  to  relate  a  hospital's 
case-mix  to  its  resource  intensity,  it  was 
necessary  to  develop  a  way  of 
determining  the  types  of  patients  treated 
and  to  relate  each  patient  tjrpe  to  the 
resources  they  constuned.  In  the 
development  of  the  existing  CMS-DRGs, 
in  order  to  aggregate  patients  into 
meaningful  patient  classes,  it  was 
essential  to  develop  clinically  similar 
groups  of  patients  with  similar  resource 
intensity.  The  characteristics  of  a 
practical  and  meaningful  DRG  system 
were  distilled  into  the  following 
objectives: 

•  The  patient  characteristics  shoidd 
be  limited  to  information  routinely 
collected  on  hospital  abstract  systems. 

•  There  should  be  a  manageable 
number  of  DRGs  encompassing  all 
patients. 

•  Each  DRG  should  contain  patients 
with  a  similar  pattern  of  resource 
intensity. 

•  DRGs  should  be  cUnically  coherent, 
that  is,  containing  patients  who  are 
similar  from  a  clinical  perspective. 

Under  a  DRG-based  system,  patient 
information  routinely  collected  include 
the  following  six  data  items:  principal 
diagnosis,  secondary  or  additional 
diagnoses,  procediu-es,  age,  gender,  and 
discharge  status.  All  hospitals  routinely 
collect  this  information.  Therefore,  a 
classification  system  based  on  these 
elements  could  be  applied  uniformly 
across  hospitals. 

Limiting  the  number  of  DRGs  to  a 
manageable  total  (that  is,  hundreds  of 
patient  classes  instead  of  thousands) 
ensures  that,  for  most  of  the  DRGs, 
hospital  discharge  data  would  allow  for 
meaningful  comparative  analysis  to  be 
performed.  If  a  hospital  has  a  sufficient 
number  of  cases  in  particular  DRGs,  this 
will  allow  for  evaluations  and 
comparisons  of  resource  consiunption 


by  patients  grouped  to  those  DRGs,  as 
compared  to  resoiuc^s  consiuned  by 
patients  grouped  to  other  DRGs.  A  large 
number  of  DRGs  with  only  a  few 
patients  in  each  group  would  not 
provide  useful  patterns  of  case-mix 
complexity  and  cost  performance. 

The  resource  intensity  of  the  patients 
in  each  DRG  must  be  similar  in  order  to 
establish  a  relationship  between  the 
case-mix  of  a  hospital  and  the  resources 
it  consumes.  (Similar  resource  intensity 
means  that  the  resources  used  are 
relatively  consistent  across  the  patients 
in  each  DRG.)  In  implementing  the 
original  DRGs  for  the  acute  care  hospital 
inpatient  prospective  pajrment  system, 
we  recognized  that  some  variation  in 
resource  intensity  would  be  present 
among  the  patients  in  each  DRG,  but  the 
level  of  variation  would  be  identifiable 
and  predictable. 

The  last  characteristic  for  an  effective 
patient  classification  system  is  that  the 
patients  in  a  DRG  are  similar  from  a 
clinical  perspective;  that  is,  the 
definition  of  a  DRG  has  to  be  clinically 
coherent.  This  objective  requires  that 
the  patient  characteristics  included  in 
the  definition  of  each  DRG  be  related  to 
a  common  organ  system  or  etiology,  and 
that  a  specific  medical  specialty  should 
typically  provide  care  to  the  patients  in 
a  particular  DRG. 

2.  DRGs  and  Medicare  Payments 

The  LTC-DRGs  used  as  the  patient 
classification  component  of  the  LTCH 
prospective  payment  system  correspond 
to  the  DRGs  in  the  acute  care  hospital 
inpatient  prospective  payment  system. 
We  modified  the  CMS-DRGs  for  the 
LTCH  prospective  payment  system  by 
developing  LTCH-specific  relative 
weights  to  accoimt  for  the  fact  that 
LTCHs  generally  treat  patients  with 
multiple  medical  problems.  As 
background  to  understand  oui  use  of 
LTC-DRGs  in  the  LTCH  prospective 
payment  system,  we  are  presenting  a 
brief  review  of  the  DRG  patient 
classification  system  in  the  acute  care 
hospital  inpatient  prospective  payment 
system. 

Generally,  under  the  prospective 
payment  system  for  short-term,  acute 
care  hospital  inpatient  services, 
Medicare  payment  is  made  at  a 
predetermined,  specific  rate  for  each 
discharge;  that  payment  varies  by  the 
DRG  to  which  a  beneficiary's  stay  is 
assigned.  Cases  are  classified  into  DRGs 
for  payment  based  on  the  following  six 
data  elements: 

(1)  Principal  diagnosis. 

(2)  Up  to  eight  additional  diagnoses. 

(3)  Up  to  six  procedures  performed. 

(4)  Age. 

(5)  Sex. 
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(6)  Discharge  status  of  the  patient. 

Hospitals  report  the  diagnostic  and 
procediue  information  from  the 
patient's  hospital  record  using  the 
International  Classification  of  Diseases, 
Ninth  Revision,  Clinical  Modification 
(ICD-9-CM)  codes  on  the  uniform 
billing  form  currently  in  use,  which  is 
submitted  to  the  Medicare  fiscal 
intermediaries. 

Medicare  fiscal  intermediaries  enter 
the  clinical  and  demographic 
information  into  their  claims  processing 
systems  and  subject  it  to  a  series  of 
automated  screening  processes  called 
the  Medicare  Code  Editor  (MCE).  These 
screens  are  designed  to  identify  cases 
that  require  further  review  before 
assignment  into  a  DRG  can  be  made. 
During  this  process,  the  following  type 
of  cases  are  selected  for  further 
development: 

•  Cases  that  are  improperly  coded. 
(For  example,  diagnoses  are  shown  that 
are  inappropriate,  given  the  sex  of  the 
patient.  Code  68.6,  Radical  abdominal 
hysterectomy,  would  be  an 
inappropriate  code  for  a  male.) 

•  Cases  including  surgical  procedures 
not  covered  under  Medicare  (for 
example,  organ  transplant  in  a 
nonapproved  transplant  center). 

•  Cases  requiring  more  information. 
(For  example,  ICD-9-CM  codes  are 
required  to  be  entered  at  their  highest 
level  of  specificity.  There  are  valid  3- 
digit,  4-digit,  and  5-digit  codes.  That  is, 
cede  136.3,  Pneumocystosis,  contains 
all  appropriate  digits,  but  if  it  is 
reported  with  either  fewer  or  more  than 
4  digits,  the  claim  wall  be  rejected  by  the 
MCE  as  invalid.) 

•  Cases  with  principal  diagnoses  that 
do  not  usually  justify  admission  to  the 
hospital.  (For  example,  code  437.9, 
Unspecified  cerebrovascular  disease. 
While  this  code  is  valid  according  to  the 
ICD-9-CM  coding  scheme,  a  more 
precise  code  should  be  used  for  the 
principal  diagnosis.) 

After  screening  through  the  MCE  and 
after  any  further  development  of  the 
claims,  cases  are  classified  into  the 
appropriate  DRG  by  a  software  program 
called  the  GROUPER  using  the  six  data 
elements  noted  above. 

The  GROUPER  is  used  both  to  classify 
past  cases  in  order  to  measiue  relative 
hospital  resource  consumption  to 
establish  the  DRG  weights  and  to 
classify  current  cases  for  purposes  of 
determining  payment.  The  records  for 
all  Medicare  hospital  inpatient 
discharges  are  maint^ned  in  the 
MedPAR  file.  The  data  in  this  file  are 
used  to  evaluate  possible  DRG 
classification  changes  and  to  recalibrate 
the  DRG  weights  during  our  annual 
update. 


The  DRGs  are  organized  into  25  Major 
Diagnostic  Categories  (MDCs),  most  of 
which  are  based  on  a  particular  organ 
system  of  the  body;  the  remainder 
involve  multiple  organ  systems  (such  as 
MDC  22,  Bums).  Accordingly,  the 
principal  diagnosis  determines  MDC 
assignment.  Within  most  MDCs,  cases 
are  then  divided  into  surgical  DRGs  and 
medical  DRGs.  While  we  do  not 
anticipate  large  numbers  of  surgical 
cases  in  LTCHs,  surgical  DRGs  are 
assigned  based  on  a  surgical  hierarchy 
that  orders  operating  room  (O.R.) 
procedures  or  groups  of  O.R.  procedures 
by  resource  intensity.  Generally,  the 
GROUPER  does  not  recognize  certain 
other  procedures;  that  is,  those 
procedures  not  surgical  (for  example, 
EKG),  or  minor  siugical  procedures 
generally  not  performed  in  an  operating 
room  and,  therefore,  not  considered  as 
surgical  by  the  GROUPER  (for  example, 
86.11,  Biopsy  of  skin  and  subcutaneous 
tissue). 

The  medical  DRGs  are  generally 
differentiated  on  the  basis  of  diagnosis. 
Both  medical  and  siugical  DRGs  may  be 
further  differentiated  based  on  age, 
discharge  status,  and  presence  or 
absence  of  complications  or 
comorbidities  (CC).  It  should  be  noted 
that  CCs  are  defined  by  certain 
secondary  diagnoses  not  related  to,  or 
inherently  a  part  of,  the  disease  process 
identified  by  the  principal  diagnosis. 
(For  example,  the  GROUPER  would  not 
recognize  a  code  from  the  800. Ox  series. 
Skull  fracture,  as  a  CC  when  combined 
with  principal  diagnosis  850.4, 
Concussion  with  prolonged  loss  of 
consciousness,  without  return  to 
preexisting  conscious  level.)  In 
addition,  we  note  that  the  presence  of 
additional  diagnoses  does  not 
automatically  generate  a  CC,  as  not  all 
DRGs  recognize  a  comorbid  or 
complicating  condition  in  their 
definition.  (For  example,  DRG  466, 
Aftercare  without  History  of  Malignancy 
as  Secondary  Diagnosis,  is  based  solely 
on  the  principal  diagnosis,  without 
consideration  of  additional  diagnoses 
for  DRG  determination.) 

D.  LTC-DRG  Classification  System  for 
LTCHs 

Unless  otherwise  noted,  oiu'  analysis 
of  a  per  discharge  DRG-based  patient 
classification  system  is  based  on  LTCH 
data  from  the  FY  2001  MedPAR  file, 
which  contains  hospital  bills  received 
through  May  31,  2001,  for  hospital 
discharges  occiuring  in  FY  2001. 

The  patient  classification  system  for 
the  LTCH  prospective  payment  system 
is  based  on  the  acute  care  hospital 
inpatient  prospective  payment  system 
currently  used  for  Medicare 


beneficiaries.  Within  the  LTCH  data  set. 
as  identified  by  provider  number,  we 
classified  all  cases  to  the  CMS-DRGs. 
For  the  proposed  rule,  we  identified 
individual  LTCH  cases  with  a  length  of 
stay  equal  to  or  less  than  7  days  and 
grouped  them  into  two  very  short-stay 
LTC-DRGs,  which  we  discussed  in 
detail  (67  FR  13434  and  13453-13454). 
However,  as  discussed  later  in  section 
X.D.  of  this  preamble,  we  are  not 
adopting  the  proposed  very  short-stay 
discharge  policy  in  this  final  rule. 
Instead,  we  are  revising  the  short-stay 
outlier  policy  to  take  into  account 
adjustments  to  payments  for  cases  in 
which  the  stay  at  the  LTCH  is  five-sixths 
of  the  geometric  average  length  of  stay 
for  LTCHs. 

As  a  result,  the  patient  classification 
system  consists  of  510  DRGs  that  form 
the  basis  of  the  FY  2003  LTCH 
prospective  payment  system  GROUPER. 
The  510  LTC-DRGs  include  two  "error 
DRGs".  As  in  the  acute  care  hospital 
inpatient  prospective  payment  system, 
we  are  including  two  error  DRGs  in 
which  cases  that  cannot  be  assigned  to 
valid  DRGs  will  be  grouped.  These  two 
error  DRGs  are  DRG  469  (Principal 
Diagnosis  Invalid  as  a  Discharge 
Diagnosis)  and  DRG  470  (Ungroupable). 
(See  66  FR  40062,  August  1,  2001.)  The 
other  508  LTC-DRGs  are  the  same  DRGs 
used  in  the  acute  care  hospital  inpatient 
prospective  payment  system  GROUPER 
for  FY  2003  (Version  20.0).  Therefore, 
cases  submitted  to  the  fiscal 
intermediaries  will  be  processed  using 
the  data  elements,  MCE,  and  the 
GROUPER  system  already  in  place  for 
the  acute  care  hospital  inpatient 
prospective  payment  system  as 
described  above. 

Although  payments  to  LTCHs  will  be 
made  for  the  3-month  period  following 
the  effective  date  of  the  LTCH 
prospective  payment  system  on  October 
1,  2002  under  the  existing  electronic 
claims  processing  procedure,  using 
ICD-9-CM  coding,  LTCH  payments  will 
be  reconciled  once  the  claims 
processing  systems  are  changed  to 
recognize  the  new  LTCH  prospective 
payment  system.  LTCHs  will  be  paid 
based  on  the  LTC-DRGs  as  determined 
by  the  ICD-9-CM  codes  recorded  on  the 
patient  claims.  Therefore,  we  would 
urge  LTCHs  to  focus  on  improved 
coding  practices,  which  are  addressed 
in  section  IX.E.  of  this  final  rule. 

E.  ICD-9-CM  Coding  System 

1.  Historical  Use  of  ICD-9-CM  Codes 

The  Ninth  Revision  of  the 
International  Classification  of  Diseases. 
Clinical  Modification,  was  adapted  for 
use  in  the  United  States  in  1979.  This 
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coding  system  is  the  basis  for  the  CMS- 
DRGs,  upon  which  the  LTC-DRGs  are 
based.  The  ICD-9-CM  codes  have 
historically  been  used  on  all  hospital 
inpatient  claims  submitted  to  CMS  for 
payment.  Volumes  1  and  2  of  the  ICD- 
9-CM  coding  scheme  (including  the 
Official  ICIX-9-CM  Guidelines  for 
Coding  and  Reporting)  describe 
diagnoses,  including  diseases,  injuries, 
impairments,  other  health  problems, 
their  manifestations,  and  their  causes. 
The  ICD-9-CM  Volume  3  describes 
procedures  performed  on  patients 
(including  the  Official  ICD-9-CM 
Guidelines  for  Coding  and  Reporting). 
These  guidelines  are  available  through  a 
number  of  sources,  including  the 
following  Web  site:  http://www.cdc.gov/ 
nchs/data/icdguide.pdf. 

We  note  that  should  the  Secretary,  in 
the  future,  adopt  a  different  medical 
data  code  set,  hospitals  participating  in 
the  Medicare  program  would  be 
required  to  use  that  code  set. 

2.  Uniform  Hospital  Discharge  Data  Set 
(UHDDS)  Definitions 

Because  the  assignment  of  a  case  to  a 
particular  LTC-DRG  will  determine  the 
amount  that  will  be  paid  for  the  case,  it 
is  important  that  the  coding  is  accurate. 
Classifications  and  terminology  used  in 
the  LTCH  prospective  pa)mient  system 
will  be  consistent  with  the  ICD-9-CM 
and  the  UHDDS,  as  recommended  to  the 
Secretary  by  the  National  Committee  on 
Vital  and  Health  Statistics  ("Uniform 
Hospital  Discharge  Data:  Minimum  Data 
Set,  National  Center  for  Health 
Statistics,  April  1980")  and  as  revised  in 
1984  by  the  Health  Information  Policy 
Council  (HIPC)  of  the  U.S.  Department 
of  Health  and  Human  Services. 

We  wish  to  point  out  that  the  ICD-9- 
CM  coding  terminology  and  the 
definitions  of  principal  and  other 
diagnoses  of  the  UHDDS  are  consistent 
with  the  requirements  of  the  HIPPA 
Administrative  Simplification  Act  of 
1996  (45  CFR  Part  162).  Furthermore, 
the  UHDDS  has  been  used  as  a  standard 
for  the  development  of  policies  and 
programs  related  to  hospital  discharge 
statistics  by  both  governmental  and 
nongovernmental  sectors  for  over  30 
years.  In  addition,  the  following 
definitions  (as  described  in  the  1984 
Revision  of  the  Uniform  Hospital 
Discharge  Data  Set,  approved  by  the 
Secretary  of  Health  and  Human  Services 
for  use  starting  January  1986)  are 
requirements  of  the  ICD-9-CM  coding 
system,  and  have  been  used  as  a 
standard  for  the  development  of  the 
CMS-DRGs: 

•  Diagnoses  include  all  diagnoses  that 
affect  the  current  hospital  stay. 


•  Principal  diagnosis  is  defined  as  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care. 

•  Other  diagnoses  (also  called 
secondary  diagnoses,  or  additional 
diagnoses)  are  defined  as  all  conditions 
that  coexist  at  the  time  of  admission, 
that  develop  subsequently,  or  that  affect 
the  treatment  received  or  the  length  of 
stay  or  both.  Diagnoses  that  relate  to  an 
earlier  episode  of  care  that  have  no 
bearing  on  the  current  hospital  stay  are 
excluded. 

All  procedures  performed  will  be 
reported.  This  includes  those  that  are 
surgical  in  nature,  carry  a  procedinal 
risk,  carry  an  anesthetic  risk,  or  require 
specialized  training. 

As  discussed  in  section  Vni.H.  of  this 
final  rule  and  consistent  with  the 
procedines  for  review  of  CMS-DRGs 
under  the  acute  care  hospital  inpatient 
prospective  payment  system,  we  are 
providing  LTCHs  with  a  60-day  window 
after  the  date  of  the  notice  of  the  initial 
LTC-DRG  assignment  to  request  review 
of  that  assigimient.  Additional 
information  may  be  provided  by  the 
LTCH  to  the  fiscal  intermediary  as  part 
of  that  review. 

3.  Maintenance  of  the  ICD-9-CM 
Coding  System 

In  September  1985,  the  ICD-9-CM 
Coordination  and  Maintenance  (C&M) 
Committee  was  formed.  This  is  a 
Federal  interdepartmental  committee, 
co-chaired  by  the  National  Center  for 
Health  Statistics  (NCHS)  and  CMS,  that 
is  charged  with  maintaining  and 
updating  the  ICD-9-CM  system.  The 
C&M  Committee  is  jointly  responsible 
for  approving  coding  changes,  and 
developing  errata,  addenda,  and  other 
modifications  to  the  ICD-9-CM  to 
reflect  newly  developed  procedures  and 
technologies  and  newly  identified 
diseases.  The  C&M  Committee  is  also 
responsible  for  promoting  the  use  of 
Federal  and  non-Federal  educational 
programs  and  other  communication 
techniques  with  a  view  toward 
standardizing  coding  applications  and 
upgrading  the  quality  of  the 
classification  system. 

The  NCHS  has  lead  responsibility  for 
the  ICD-9-CM  diagnosis  codes  included 
in  the  Tabular  List  and  Alphabetic 
Index  for  Diseases,  while  CMS  has  lead 
responsibility  for  the  ICD-9-CM 
procedure  codes  included  in  the 
Tabular  List  and  Alphabetic  Index  for 
Procedures. 

The  C&M  Conunittee  encoinages 
participation  by  health-related 
organizations  in  the  above  process.  In 
this  regard,  the  conunittee  holds  public 


meetings  for  discussion  of  educational 
issues  and  proposed  coding  changes. 
These  meetings  provide  an  opportimity 
for  representatives  of  recognized 
organizations  in  the  coding  field,  such 
as  the  American  Health  Information 
Management  Association  (AHIMA) 
(formerly  American  Medical  Record 
Association  (AMRA)),  the  American 
Hospital  Association  (AHA),  and 
various  physician  specialty  groups,  as 
well  as  physicians,  medical  record 
administrators,  health  information 
management  professionals,  and  other 
members  of  the  public  to  contribute 
ideas  on  coding  matters.  After 
considering  the  opinions  expressed  at 
the  public  meetings  and  those 
comments  submitted  in  writing,  the 
C&M  Committee  formulates 
recommendations,  which  then  must  be 
approved  by  the  heads  of  the  respective 
agencies. 

The  C&M  committee  presents 
proposals  for  coding  changes  at  two 
public  meetings  per  year  held  at  the 
CMS  Central  Office  located  in 
Baltimore,  Maryland.  The  agenda  and 
date  of  the  meeting  can  be  accessed  on 
the  CMS  Web  site  at:  http:// 
www.cms.gov/medicare/icd9cm.asp. 

After  consideration  of  public 
comments  received  at  both  meetings 
and  in  writing,  CMS  publishes  the 
coding  changes  in  the  annual  proposed 
and  final  rules  in  the  Federal  Re^ster 
on  Medicare  program  changes  to  the 
short-term,  acute  care  hospital  inpatient 
prospective  payment  system.  For 
example,  new  codes  effective  for 
discharges  on  or  after  October  1.  2002, 
can  be  found  in  Tables  6A  through  6F 
of  the  August  1,  2002  hospital  inpatient 
prospective  payment  system  and  rates 
for  FY  2003  final  rule  (67  FR  50239 
through  50243). 

All  changes  to  the  ICD-9-CM  coding 
system  affecting  DRG  assignment  are 
addressed  annually  in  the  acute  care 
hospital  inpatient  prospective  pa3nment 
system  proposed  and  final  rules.  Since 
the  DRG-based  patient  classification 
system  for  the  LTCH  prospective 
payment  system  is  based  on  the  acute 
care  hospital  inpatient  prospective 
payment  system  DRGs,  these  changes 
will  also  affect  the  LTCH  prospective 
payment  system  DRG  patient 
classification  system.  As  coding  changes 
may  have  an  impact  on  DRG 
assigmnent,  LTCHs  will  be  encoinaged 
to  obtain  and  correctly  use  the  most 
current  edition  of  the  ICD-9-CM  codes. 
The  official  version  of  the  ICD-9-CM 
codes  is  available  on  CD-ROM  irom  the 
U.S.  Government  Printing  Office.  The 
FY  2003  version  can  be  ordered  by 
contacting  the  Superintendent  of 
Documents,  U.S.  Government  Printing 
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Office,  Dept.  50,  Washington.  DC 
20402-9329.  telephone:  (202)  512-1800. 

The  stock  niunber  is  not  available  at  this 

time,  but  the  price  is  $22.00.  This 
version  will  go  out  of  date  on  October 
1,  2002.  LTCHs  can  also  order  the  CD- 
ROM  online  at  http:// 
www.bookstore.gpo.gov.  In  addition, 
private  vendors  also  publish  the  ICD-9- 
CM  Codes  in  book  and  electronic 
formats. 

Copies  of  the  procedi^e  portion  only 
of  the  ICD-9-CM  Coordination  and 
Maintenance  Committee  minutes  can  be 
obtained  from  the  CMS  Web  site  at: 
http://www.cms.gov/medicare/ 
icdScm.asp.  There  is  a  direct  link  to 
NCHS's  Web  site  from  this  Web  site.  We 
encourage  commenters  to  address 
suggestions  on  coding  issues  involving 
diagnosis  codes  to:  Donna  Pickett,  Co- 
Chairperson,  ICD-9-CM  Coordination 
and  Maintenance  Committee,  NCHS 
Room  1100,  6525  Belcrest  Road, 
Hyattsville,  MD  20782.  Comments  may 
be  sent  by  e-mail  to:  dfp4®cdc.gov. 

Questions  and  comments  concerning 
the  procediue  codes  shoiild  be 
addressed  to:  Patricia  E.  Brooks,  Co- 
Chairperson,  ICD-9-CM  Coordination 
and  Maintenance  Conunittee,  CMS, 
Center  for  Medicare  Management, 
Purchasing  Policy  Group,  Division  of 
Acute  Care,  Mail  Stop  C4-08-06,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850.  Comments  may  be  sent  by 
e-mail  to:  pbrooks@cms.hhs.gov. 

As  noted  above,  the  ICD-9-CM  code 
changes  that  have  been  approved  would 
become  effective  at  the  beginning  of  the 
Federal  fiscal  year,  October  1.  Of 
particular  note  to  LTCHs  will  be  the 
invalid  diagnosis  codes  (Table  6C)  and 
the  invalid  procedine  codes  (Table  6D) 
located  in  the  annual  proposed  and  final 
rules  of  the  acute  care  hospital  inpatient 

.   prospective  payment  system.  Claims 
with  invalid  codes  will  not  be  processed 
by  the  Medicare  claims  processing 
system. 

4.  Coding  Rules  and  Use  of  ICI>-9-CM 
Codes  in  LTCHs 

The  emphasis  on  the  need  for  proper 
coding  caimot  be  overstated. 
Inappropriate  coding  of  cases  can 
adversely  affect  the  uniformity  of  cases 
in  each  LTC-DRG  and  produce 
inappropriate  weighting  factors  at 
recalibration. 

Although  payments  to  LTCHs  will  be 
made  for  the  3-month  period  following 
the  effective  date  of  the  LTCH 
prospective  payment  system  on  October 
1,  2002,  using  the  existing  electronic 
claims  processing  procedxne,  LTCH 
payments  will  be  reconciled  once  the 
claims  processing  systems  are  changed 
to  recognize  the  new  LTCH  prospective 


payment  system.  LTCHs  will  be  paid 
based  on  the  LTC-DRGs  as  determined 
by  the  ICE>-9-CM  codes  recorded  on  the 
patient  claims.  Therefore,  we  are  urging 
LTCHs  to  focus  on  improved  coding 
practices  which  are  addressed  in  section 
DC.E.  of  this  final  rule. 

Because  of  oin  concern  with  correct 
coding  practice,  CMS  has  been  working 
with  AHA's  Editorial  Advisory  Board  on 
its  publication,  Coding  Clinic  for  lCD-9- 
CM.  since  1984.  The  Coding  Clinic  was 
developed  to  improve  the  accuracy  and 
imiformity  of  medical  record  coding  and 
is  recognized  in  the  industry  as  the 
definitive  source  of  coding  instruction. 
In  1987,  the  AHA  created  the 
cooperating  parties,  who  have  final 
approval  of  the  coding  advice  provided 
in  the  Coding  Clinic.  The  cooperating 
parties  consist  of  the  AHA,  the  AHIMA 
(formeriy  AMRA),  CMS  (formerly 
HCFA),  and  NCHS.  As  we  participate  on 
the  Editorial  Advisory  Board  and  are 
one  of  the  cooperating  parties,  we 
support  the  use  of  the  Coding  Clinic  for 
coding  advice  for  LTCHs.  Information 
about  the  Coding  Clinic  can  be  obtained 
from  the  American  Hospital 
Association,  Central  Office  on  ICD-9- 
CM,  One  North  Franklin,  Chicago,  IL 
60606,  or  at  its  Web  site  at  http:// 
www.ahacentraloffice.ore. 

Based  on  oin  review  of  claims  data 
submitted  by  LTCHs,  we  believe  it  is 
worthwhile  to  review  some  of  the  basic 
instructions  for  coding.  Oai  compelling 
need  is  based  on  the  review  of  the  data 
submitted  by  LTCHs.  We  note  that  the 
logic  of  the  care  patterns  or  place  of 
treatment  should  not  be  considered  in 
reviewing  the  following  scenarios. 
Rather,  these  are  merely  examples  to 
illustrate  correct  coding  practice. 

•  Principal  diagnosis — As  noted 
above,  the  specific  definition  for 
principal  diagnosis  established  by  the 
1984  Revision  of  the  Uniform  Hospital 
Discharge  Data  Set  is  "the  condition 
established  after  study  to  be  chiefly 
responsible  for  occasioning  the 
admission  of  the  patient  to  the  hospital 
for  care."  When  a  patient  is  discharged 
from  an  acute  care  facility  and  admitted 
to  a  LTCH,  the  appropriate  principal 
diagnosis  at  the  LTCH  is  not  necessarily 
the  same  diagnosis  for  which  the  patient 
received  care  at  the  acute  care  hospital. 
For  example,  a  patient  who  suffers  a 
stroke  (code  436,  Acute,  but  ill-defined, 
cerebrovascular  disease)  is  admitted  to 
an  acute  care  hospital  for  diagnosis  and 
treatment.  The  patient  is  then 
discharged  and  admitted  to  a  LTCH  for 
further  treatment  of  left-sided 
hemiparesis  and  dysphasia.  The 
appropriate  principal  diagnosis  at  the 
LTCH  would  be  a  code  from  section  438 
(Late  effects  of  cerebrovascular  disease), 


such  as  438.20  (Late  effects  of 
cerebrovascular  disease,  Hemiplegia 
affecting  unspecified  side)  or  438.12 
(Late  effects  of  cerebrovascular  disease. 
Dysphasia). 

Coding  guidelines  state  that  the 
residual  condition  is  sequenced  first 
followed  by  the  cause  of  the  late  effect. 
In  the  case  of  cerebrovascular  disease, 
the  combination  code  describes  both  the 
residual  of  the  stroke  (for  example, 
speech  or  language  deficits  or  paralysis) 
and  the  cause  of  the  residual  (the 
stroke).  Code  436  is  used  only  for  the 
first  (initial)  episode  of  care  for  the 
stroke  that  was  in  the  acute  care  setting. 

•  Other  diagnoses — Secondary 
diagnoses  that  have  no  bearing  on  the 
LTCH  stay  are  not  coded.  For  example, 
a  patient  who  has  recovered  from 
pneumonia  during  a  previous  episode  of 
care  will  not  have  a  diagnosis  code  for 
pneumonia  included  in  his  or  her  list  of 
discharge  diagnoses.  The  pneumonia 
was  not  treated  during  this  LTCH 
admission  and,  therefore,  has  no  bearing 
on  this  case. 

•  Procedures — Codes  reflecting 
procedures  provided  during  a  previous 
acute  care  hospital  stay  are  not  included 
because  the  procedure  was  not 
performed  during  this  LTCH  admission. 
For  example,  a  patient  with  several 
chronic  illnesses  is  admitted  to  an  acute 
care  hospital  vrith  a  diagnosis  of 
appendicitis  for  which  he  or  she 
receives  an  appendectomy.  The  patient 
subsequently  is  transferred  to  a  LTCH 
for  medical  treatment  following  surgery, 
and  as  a  result  of  the  multiple  secondary 
conditions,  the  patient  needs  a  higher 
level  of  care  than  he  or  she  could 
receive  at  home  with  an  HHA.  In  this 
situation,  appendicitis  will  not  be  coded 
because  this  condition  was  resolved 
witli  the  removal  of  the  appendix.  The 
procedure  code  for  appendectomy  will 
not  be  used  on  the  LTCH  record,  as  the 
procedure  was  performed  in  the  acute 
care  setting,  not  during  the  LTCH 
admission. 

We  will  train  fiscal  intermediaries 
and  providers  on  the  new  system.  We 
also  will  issue  manuals  containing 
procedures  as  well  as  coding 
instructions  to  LTCHs  and  fiscal 
intermediaries  following  the  publication 
of  this  final  rule. 

Comment:  One  commenter  approved 
of  CMS'  intent  to  use  1CD-9-CM  codes 
and  the  Official  Guidelines  for  Coding 
and  Reporting,  but  noted  that  LTCHs 
will  need  clarification  regarding  which 
portion  of  the  guidelines  applies  to 
them.  The  commenter  specifically 
mentioned  that  the  scenario  presented 
as  an  example  of  selection  of  a  principal 
diagnosis  for  a  stroke  patient  (67  FR 
13436)  specifies  ICD-9-CM  code  438 
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(Late  effects  of  cerebrovascular  disease) 
rather  than  the  436  codes  reportable  by 
an  acute  care  hospital,  and  noted  that 
the  LTCH  admission  should  be 
considered  a  transfer. 

Response:  We  intend  that  the  Official 
Guidelines  for  Coding  and  Reporting, 
available  at  http://www.cdc.gov/nchs/ 
data/icdguide.pdf,  be  used  for  LTCHs  in 
the  same  manner  that  they  are  used  by 
short-term  acute  care  hospitals.  The 
Guidelines  state  that  selection  of  a 
principal  diagnosis  is  always  governed 
by  the  circumstances  of  the  admission 
(Section  2,  Selection  of  Principal 
Diagnosis].  Further,  we  also  recommend 
that  the  American  Hospital 
Association's  publication  Coding  Clinic 
for  ICD-9-CM  be  used  to  improve  the 
accuracy  and  uniformity  of  medical 
record  coding  in  LTCHs,  just  as  it  is 
used  in  acute  care  hospitals. 

In  the  example  cited  above,  we 
referenced  Coding  Clinic  Fourth  Quarter 
1998  (pp.  88  through  89)  for  advice  on 
coding  CVA.  Specifically,  we  stated  that 
codes  from  categories  430-437  should 
be  used  throughout  the  initial  episode  of 
care  for  an  acute  cerebral  hemorrhage  or 
infarction.  When  codes  from  the  430- 
437  series  are  used,  additional  codes  are 
needed  to  identify  any  sequelae  present 
(for  example,  hemiplegia  [a  code  firom 
category  342]  and  aphasia  [784.3]).  Once 
a  patient  has  completed  the  initial 
treatment  or  is  discharged  from  care, 
codes  from  category  438  should  be 
assigned  instead  of  codes  from  the  430- 
437  series  to  identify  residual 
neurologic  deficits. 

When  a  patient  is  discharged  from  a 
short-term  acute  care  hospital  and  is 
admitted  taa  LTCH,  the  initial 
treatment  period  is  over  and  it  is 
assumed  that  the  patient  has  maximized 
the  benefits  of  hospitalization  possible 
for  that  level  of  care.  When  the  patient 
is  then  admitted  to  a  LTCH,  the  focus  of 
treatment  has  shifted  from  identification 
and  treatment  of  the  acute  episode  to 
treatment  for  the  sequelae  or  residual 
deficits  resulting  from  the  acute  process. 
We  further  note  that,  for  coding 
purposes,  a  transfer  from  an  acute  care 
setting  to  a  LTCH  is,  as  defined  at 
§  412.4(c],  a  discharge  instead  of  a 
transfer.  (For  payment  purposes,  if  the 
acute  care  DRG  falls  into  the  postacute 
transfer  policy,  regulations  at  §  412.4 
govern.) 

Therefore,  we  reiterate  that  our  advice 
in  the  coding  example  cited  in  the 
proposed  rule  was  correct.  The 
appropriate  principal  diagnosis  at  the 
LTCH  would  be  a  code  from  section  438 
(Late  effects  of  cerebrovascular  disease). 

Comment:  One  commenter  stated  that 
CMS  should  ensure  that  its  contractors 
(fiscal  intermediaries)  have  been 


thoroughly  trained  and  prepared  for  the 
LTCH  prospective  pajmient  system 
before  it  is  implemented.  This 
commenter  also  suggested  that  fiscal 
intermediaries  should  be  required  to 
attest  to  their  training  and  preparation. 
The  commenter  further  suggested  that 
CMS  issue  coding  and  training  manuals 
to  LTCHs  as  far  in  advance  of 
implementation  of  the  LTCH 
prospective  payment  system  as  possible. 

Another  commenter  noted  that 
current  coding  guidelines  are  vague 
insofar  as  they  pertain  to  LTCHs,  and 
called  for  the  development  of  specific 
coding  guidelines  relating  to  the  transfer 
of  patients  from  acute  care  hospitals  so 
that  records  will  be  appropriately  coded 
for  the  LTCH  prospective  payment 
system. 

Response:  The  fiscal  intermediaries 
have  been  processing  claims  for  acute 
care  hospitals  imder  the  acute  care 
hospital  inpatient  prospective  payment 
system  since  its  inception  in  1983.  We 
are  confident  that,  given  almost  two 
decades  of  experience,  they  are 
prepared  for,  and  capable  of,  processing 
LTCH  claims  for  LTC-DRGs  as  well. 
However,  the  fiscal  intermediaries  will 
be  receiving  instruction  and  an 
overview  of  the  new  system  before  its 
implementation  on  October  1,  2002.  The 
LTCH  prospective  payment  system  so 
closely  mimics  the  acute  care  hospital 
inpatient  prospective  payment  system 
that  we  have  no  overriding  concerns 
about  the  fiscal  intermediaries' 
capabilities.  We  do  not  believe  an 
attestation  by  the  fiscal  intermediaries  is 
necessary,  and  will  monitor  their 
performance  as  with  the 
implementation  of  any  new  payment 
system. 

The  training  that  is  to  be  provided  by 
the  fiscal  intermediaries  will  be 
coordinated  through  CMS'  Division  of 
Provider  Education  and  Training.  That 
schedule  has  not  yet  been  established, 
but  information  will  be  forthcoming  to 
member  hospitals  from  their  fiscal 
intermediaries  at  a  later  date.  This 
training  will  be  given  as  soon  as 
possible  before  the  implementation  of 
the  LTCH  prospective  payment  system. 

With  regard  to  coding  issues,  both  the 
LTCHs  and  the  short-term  acute  care 
hospitals  should  be  appl}dng  the  coding 
rules  in  the  same  manner.  Since  the 
inception  of  the  acute  care  hospital 
inpatient  prospective  payment  system, 
we  have  recommended  that  providers 
adopt  and  use  the  ICD-9-CM  Guidelines 
for  Coding  and  Reporting  and  the 
reporting  definitions  as  set  forth  in  the 
Uniform  Hospital  Discharge  Data  Set 
(UHDDS).  We  stated  this 
recommendation  in  the  proposed  rule 
(67  FR  13435),  and  it  was  also  discussed 


in  the  Standards  for  Electronic 
Transactions  (65  FR  50312).  In  the 
proposed  rule,  we  also  expressed  our 
concern  for  correct  coding  practice  (67 
FR  13436),  and  suggest  that  providers 
use  the  American  Hospital  Association's 
publication  Coding  Clinic  for  ICD-9- 
CM  to  improve  the  accuracy  and 
uniformity  of  medical  record  coding  and 
reporting.  We  take  this  opportunity  to 
reiterate  that  we  are  one  of  the  four 
cooperating  parties  on  AHA's  Editorial 
Advisory  Board  for  Coding  Clinic,  and 
we  support  the  use  of  Coding  Clinic  for 
coding  advice  for  LTCHs. 

The  LTCHs  will  be  usinjg  the  same 
guidelines  as  the  short-term,  acute  care 
hospitals.  We  anticipate  that  when 
coding  questions  arise,  the  AHA  will 
manage  them  in  the  same  manner  for 
both  types  of  facilities.  That  is,  coding 
questions  submitted  to  the  AHA  will  be 
brought  before  their  Editorial  Advisory 
Board  for  consideration  and  resolution. 
Answeris  to  questions  will  either  be 
published  in  Coding  Clinic  or  will  be 
answered  directly.  Information 
concerning  Coding  Clinic  should  be 
obtained  from  the  American  Hospital 
Association,  Central  Office  on  ICI>-9- 
CM,  One  North  Franklin,  Chicago,  IL 
60606,  or  at  its  Web  site  at  http:// 
www.ahacentraloffice.org. 

With  regard  to  the  comment  that 
development  of  specific  coding 
guidelines  be  developed  that  take  into 
account  the  "transfer"  of  patients  from 
acute  care  hospitals  to  LTCHs,  we  again 
state  that  when  a  patient  is  discharged 
from  a  short-term,  acute  care  hospital 
and  is  admitted  to  a  LTCH,  the  initial 
treatment  period  is  over.  Subsequent 
admission  to  a  LTCH  would  require  that 
the  reason  for  the  admission  be 
examined  and  the  principal  diagnosis 
determined  based  on  the  merits  of  that 
admission. 

Comment:  Two  commenters 
expressed  concern  that  CMS  had 
inaccurately  determined  the  volume  and 
subsequent  relative  weights  for  two 
LTC-DRGs.  Those  LTC-DRGs  are  DRG 
475  (Respiratory  System  Diagnosis  with 
Ventilator  Support)  and  DRG  87 
(Pulmonary  Edema  and  Respiratory 
Failure).  Patients  grouped  to  DRG  475 
were  given  a  proposed  relative  weight  of 
2.3043,  while  patients  grouped  to  DRG 
87,  who  are  patients  not  requiring 
ventilator  support,  were  given  a  higher 
proposed  weight  of  2.4202.  The 
commenter  believed  that  when 
providers  submitted  multiple  interim 
bills,  the  procedure  code  reflecting 
ventilator  use  was  not  reported  on  each 
interim  bill,  resulting  in  an  inaccurate 
number  of  cases  in  each  of  the  two 
DRGs  and  ultimately  resulting  in  an 
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inaccurate  computation  of  the  relative 
weights  for  both  DRGs. 

Response:  While  the  relative  weights 
of  475  and  87  are  not  a  coding  issue,  the 
hospital's  method  of  reporting  the  codes 
has  impacted  DRG  assignments  and 
relative  weights.  The  impact  of  how 
codes  are  reported  is  an  issue  that  we 
did  not  anticipate  when  we  computed 
the  original  relative  weights.  When 
providers  submit  multiple  interim  bills 
to  us,  only  the  diagnostic  and 
procedural  code  data  contained  on  the 
most  recent  bill  are  extracted  for  the 
MedPAR  data  file.  When  the  DRG 
relative  weights  for  the  proposed  rule 
were  computed,  they  were  based  on  the 
most  recent  MedPAR  data.  However, 
this  data  set  contained  some  cases  that 
apparently  did  not  include  all  the  codes 
that  would  have  been  present  on  the 
first  billing.  In  one  of  the  most  striking 
examples,  in  those  situations  when  the 
procedure  code  for  ventilator  use  was 
not  included  on  the  bill,  the  DRG 
shifted  from  475  to  87.  As  a  result  of 
this  finding,  we  have  reviewed  the 
MedPAR  file  and  recalibrated  the 
relative  weights  based  on  the  first  data 
submitted  to  MedPAR.  Relative  weights 
in  Table  3  in  the  Addendiun  to  this  final 
rule  reflect  oxa  revised  calculations. 

Relative  to  correct  coding  practice  for 
hospitals  submitting  interim  bills,  we 
have  consulted  vdth  the  members  of  the 
four  Cooperating  Parties  (as  discussed  in 
section  Vni.E.4.  of  this  preamble)  and 
have  determined  that  correct  coding 
practice  includes  the  follovdng 
concepts: 

•  The  principal  diagnosis  will  remain 
the  same  throughout  the  entire  LTCH 
stay,  and  will  be  reported  as  the 
principal  diagnosis  on  each  claim 
submitted. 

•  Secondary  or  additional  diagnoses 
will  be  coded  as  these  conditions 
develop  and  will  be  reported  on  each 
claim  submitted.  For  example,  a  LTCH 
patient  develops  a  condition,  such  as 
decubiti,  that  was  not  present  on 
admission.  The  code  for  this  condition, 
should  be  added  to  the  next  claim 
submitted,  and  will  continue  to  be 
coded,  even  if  the  decubiti  are 
successfully  treated  and  ultimately 
resolved  before  the  patient's  discharge 
from  the  LTCH.  If  all  appropriate 
secondary  diagnoses,  up  to  eight,  are  not 
present  on  the  final  claim,  the  DRG  may 
not  be  correctly  assigned.  It  is  the 
responsibility  of  the  LTCH  to  make  sure 
their  coding  practices  reflect  proper 
coding  on  their  claims. 

•  All  procedures  performed  in  the 
LTCH  will  be  reported.  This  means  that 
if  a  patient  is  on  a  ventilator  at  the 
beginning  of  his  or  her  LTCH  stay,  or  is 
placed  on  a  ventilator  during  that  stay, 


but  is  subsequently  weaned  from  the 
ventilator,  the  ventilator  code  will 
continue  to  appear  on  all  claims.  This 
is  true  for  the  duration  of  that  LTCH 
stay.  Likewise,  if  a  patient  has  another 
type  of  procedure  such  as  54.51 
(Laparoscopic  lysis  of  peritoneal 
adhesions),  code  54.51  should  continue 
to  be  reported  on  each  claim  submitted 
for  the  duration  of  the  patient's  stay  at 
the  LTCH. 

The  above  guidelines  are  in  place  for 
short-term,  acute  care  hospitals  and 
assure  accurate  and  consistent  coding 
practice.  LTCHs  are  to  follow  the  coding 
guidelines  for  the  acute  care  hospitals  to 
ensiu"e  that  same  accuracy  and 
consistency.  There  will  be  only  one 
DRG  assigned  per  long-term  care 
hospitalization;  it  will  be  assigned  at  the 
discharge.  Therefore,  it  is  mandatory 
that  the  coders  continue  to  report  the 
same  principal  diagnosis  on  all  claims 
and  include  all  diagnostic  codes  that 
coexist  at  the  time  of  admission,  that 
subsequently  develop,  or  that  affect  the 
treatment  received.  Similarly,  all ' 
procedures  performed  during  that  stay 
are  to  be  reported  on  each  claim. 

X.  Payment  System  for  LTCHs 

In  accordance  with  section  123(a)(1) 
of  Public  Law  106-113,  we  are  using  a 
discharge  as  the  payment  unit  for  the 
LTCH  prospective  payment  system  for 
Medicare  patients.  We  will  update  the 
per  discharge  payment  amounts 
annually.  The  payment  rates  encompass 
both  inpatient  operating  and  capital- 
related  costs  of  furnishing  covered 
inpatient  LTCH  services,  including 
routine  and  ancillary  costs,  but  not  the 
costs  of  bad  debts,  approved  educational 
activities,  blood  clotting  factors, 
anesthesia  services  furnished  by 
hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  or  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  QIO,  which  are 
costs  paid  outside  the  prospective 
payment  system.  Generally,  consistent 
with  current  policy  under  §412.42, 
beneficiaries  may  be  charged  only  for 
deductibles,  coinsurance,  and 
noncovered  services  (for  example, 
telephone  and  television).  In  addition, 
beneficiaries  may  be  charged  for 
services  furnished  during  a  LTCH  stay 
that  are  not  covered  under  Medicare. 
They  may  not  be  charged  for  the 
differences  between  the  hospital's  cost 
of  providing  covered  care  and  the 
Medicare  LTCH  prospective  payment 
amount  for  the  full  LTC-DRG.  (For 
further  details,  see  section  VIII. C.  of  this 
preamble.) 

We  determine  the  LTCH  prospective 
payment  rates  using  relative  weights  to 


account  for  the  variation  in  resourcp  use 
among  LTC-DRGs.  During  FY  2003,  the 
LTCH  prospective  payment  system  will 
be  "budget  neutral"  in  accordance  with 
section  123(a)(1)  of  Public  Law  106-113. 
That  is,  total  payments  for  LTCHs 
during  FY  2003  will  be  projected  to 
equal  payments  that  would  have  been 
paid  for  operating  and  capital -related 
costs  of  LTCHs  had  this  new  payment 
system  not  been  enacted.  Budget 
neutrality  is  discussed  in  detail  in 
section  X.J.2.h.  of  this  preamble. 

Based  on  our  analysis  of  the  data,  we 
will  make  additional  payments  to 
LTCHs  for  discharges  meeting  specified 
criteria  as  high-cost  "outliers."  Outliers 
are  cases  that  have  unusually  high  costs, 
exceeding  the  LTC-DRG  payment  plus 
the  fixed  loss  amount,  as  discussed  in 
section  X.J. 6.  of  this  preamble.  In 
addition  to  a  high-cost  outlier  policy, 
we  also  are  implementing  payment 
policies  regarding  short-stay  outliers 
and  interrupted  stays  (sections  X.C.  and 
X.E.  of  this  preamble). 

In  general,  we  are  adopting  the 
provisions  for  determining  the 
prospective  payments  under  the  LTCH 
prospective  payment  system  that  we 
included  in  our  March  22,  2002 
proposed  rule.  If  changes  in  this  final 
rule  have  been  made  as  a  result  of 
comments  received,  we  discuss  those 
changes  in  the  context  of  the  policy 
areas  specified  in  this  section  of  the 
preamble. 

The  LTCH  prospective  payment 
system  uses  Federal  prospective 
payment  rates  across  499  distinct  LTC- 
DRGs.  We  have  established  a  standard 
Federal  payment  rate  based  on  the  best 
available  LTCH  cost  data.  LTC-DRG 
relative  weights  are  applied  to  the 
standard  Federal  rate  to  account  for  the 
relative  differences  in  resource  use 
across  the  LTC-DRGs.  As  finalized  in 
this  final  rule,  the  system  also  includes 
adjustments  for  short-stay  outliers, 
differences  in  area  wages  (transitioned 
over  5  years),  COL.\s  in  Alaska  and 
Hawaii,  and  high-cost  outlier  cases,  as 
described  in  sections  X.D.,  X.J.I.,  X.I.5., 
and  X.J. 6.  of  this  preamble,  respectively. 

The  standard  Federal  prospective 
payment  rate,  which  is  the  basis  for 
determining  Federal  payment  rates  for 
each  LTC-DRG,  is  determined  based  on 
average  costs  from  a  base  period,  and 
also  reflects  the  combined  aggregate 
effects  of  the  payment  weights  and  other 
policies  discussed  in  this  section.  In 
discussing  the  methodology,  we  begin 
by  describing  the  various  adjustments 
and  factors  that  were  considered  in 
establishing  the  standard  Federal 
prospective  payment  rate.  We 
developed  prospective  payments  for 
LTCHs  using  the  following  major  steps: 
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•  Develop  the  LTC-DRG  relative 
weights. 

•  Determine  appropriate  payment 
system  adjustments. 

•  Calculate  the  budget  neutral 
standard  Federal  prospective  payment 
rate. 

•  Calculate  the  Federal  LTC-DRG 
prospective  payments. 

A  detailed  description  of  each  step 
and  a  discussion  of  our  policies  for 
special  cases,  payment  adjustments, 
phase-in  implementation,  and  other 
policies  follow.  | 

A.  Development  of  the  LTC-DRG 
Relative  Weights 

1.  Overview  of  Development  of  the 
LTC-DRG  Relative  Weights 

As  previously  stated,  one  of  the 
primary  goals  for  the  implementation  of 
the  LTCH  prospective  payment  system 
is  to  pay  each  LTCH  an  appropriate 
amoimt  for  the  efficient  delivery  of  care 
to  Medicare  patients.  The  system  must 
be  able  to  account  adequately  for  each 
LTCH's  case-mix  in  order  to  ensure  both 
fair  distribution  of  Medicare  payments 
and  access  to  adequate  care  for  those 
Medicare  patients  whose  care  is  more 
costly.  To  accomplish  these  goals,  we 
adjust  the  standard  Federal  prospective 
payment  system  rate  by  the  LTC-DRG 
relative  weights  in  determining  payment 
to  LTCHs  for  each  case. 

In  this  payment  system,  relative 
weights  for  each  LTC-DRG  are  a 
primary  element  used  to  account  for  the 
variations  in  cost  per  discharge  and 
resource  utilization  among  the  payment 
groups  (§412.515).  To  ensure  that 
Medicare  patients  classified  to  each 
LTC-DRG  have  access  to  an  appropriate 
level  of  services  and  to  encourage 
efficiency,  we  calculate  a  relative  weight 
for  each  LTC-DRG  that  represents  the 
resources  needed  by  an  average 
inpatient  LTCH  case  in  that  LTC-DRG. 
For  example,  cases  in  a  LTC-DRG  with 
a  relative  weight  of  2  will,  on  average, 
cost  twice  as  much  as  cases  in  a  LTC- 
DRG  with  a  weight  of  1. 

To  calculate  the  relative  weights  in 
the  proposed  rule,  we  obtained  charges 
from  FY  2000  Medicare  hospital  bill 
data  from  the  Jime  2001  update  of  the 
MedPAR  file,  and  we  used  Version  18.0 
of  the  CMS  GROUPER  (used  under  the 
acute  care  hospital  inpatient  prospective 
payment  system  for  FY  2001).  In  Uiis 
final  rule,  we  recalculated  the  relative 
weights  based  on  the  most  recent 
MedPAR  data  (that  is,  the  March  2002 
update  of  the  FY  2001  Medicare 
hospital  bill  data,  which  include  bills 
submitted  through  March  31,  2002)  and 
Version  20.0  of  the  CMS  GROUPER 
(used  imder  the  acute  care  hospital 


inpatient  prospective  pajmient  system 
for  FY  2003).  As  we  stated  in  the 
proposed  rule,  we  have  recalculated  the 
LTC-DRG  relative  weights  based  on  the 
most  recent  available  data  in  this  final 
rule.  At  the  time  the  proposed  rule  was 
published,  we  anticipated  that  Version 
19  of  the  CMS  GROUPER  (used  under 
the  hospital  inpatient  prospective 
pajrment  system  for  FY  2002)  would  be 
the  most  recently  available.  However, 
due  to  the  recent  publication  of  the  FY 
2003  acute  care  hospital  inpatient 
prospective  payment  system  final  rule, 
we  were  able  to  use  the  Version  20  of 
the  CMS  GROUPER. 

As  we  discuss  in  further  detail  in 
section  X.K.2.a.  of  this  preamble,  based 
on  comments  regarding  the  data  used  in 
the  development  of  the  proposed  LTCH 
prospective  payment  system,  we  have 
reconsidered  the  appropriateness  of 
including  data  from  LTCHs  that  are  all- 
inclusive  rate  providers  (AIRPs)  and 
LTCHs  that  are  reimbursed  in 
accordance  with  demonstration  projects 
authorized  under  section  402(a)  of 
Public  Law  90-248  (42  U.S.C.  1395b-l) 
or  section  222(a)  of  Public  Law  92-603 
(42  U.S.C.  1395b-l). 

Since  all-inclusive  rate  providers  have 
no  charge  structure,  it  is  not  feasible  to 
use  charge  data  for  these  LTCHs  to 
accurately  project  variations  in 
Medicare  patient  resource  use.  We  do 
not  believe  their  charges  are  at  all 
comparable  to  the  data  for  other  LTCHs 
and,  therefore,  believe  that  including -- 
data  from  AIRPs  would  have  the 
potential  to  inappropriately  skew 
relative  weight  determinations.  As  a 
result,  in  order  to  eliminate  the 
influence  that  including  AIRPs  would 
have  on  the  LTC-DRG  relative  weights, 
we  have  excluded  the  data  of  the  17 
AIRPs  in  the  calculation  of  the  final 
LTC-DRG  relative  weights.  Excluding 
the  AIRPs'  data  is  consistent  with  the 
methodology  used  in  establishing  the 
IRF  prospective  payment  system  (66  FR 
41351,  August  7,  2001).  In  addition, 
LTCHs  that  are  reimbiused  in 
accordance  with  demonstration  projects 
are  not  subject  to  the  LTCH  prospective 
payment  system.  Therefore,  we 
determined  it  would  not  be  appropriate 
to  include  their  data  in  the  development 
of  the  LTC-DRG  relative  weights,  and 
we  have  excluded  the  data  from  these 
three  LTCHs  in  calculating  the  final 
LTC-DRG  relative  weights. 

Comment:  One  commenter  inquired 
whether  data  on  "charges"  and  "length 
of  stay"  from  the  MedPAR  cases  used  to 
determine  the  proposed  LTC-DRG 
relative  weights  were  covered  charges 
and  covered  days,  rather  than  total 
charges  and  total  days. 


Response:  For  the  proposed  rule,  we 
used  covered  charges  and  covered  days 
in  the  determination  of  the  proposed 
LTC-DRG  relative  weights.  However,  in 
this  final  rule,  we  have  reevaluated  this 
decision  and  determined  that  consistent 
with  our  use  of  total  days  in  the  LTCH 
length  of  stay  qualification  formula 
(section  VIII.B.2.  of  this  preamble),  it  is 
appropriate  to  use  total  days  and  total 
charges  in  the  calculation  of  the  LTC- 
DRG  relative  weights.  As  we  explain  in 
section  VIII.B.2.  of  this  final  rule,  in  our 
determination  of  whether  a  hospital 
qualifies  for  payment  luider  the  LTCH 
prospective  payment  system,  total 
patient  days,  rather  than  covered  days, 
will  be  used  in  computing  a  LTCH's 
required  average  length  of  stay  of  greater 
than  25  days  for  Medicare  patients.  We 
are  adopting  this  policy  because  we 
believe  that  a  criterion  based  on  the 
total  number  of  treatment  days  for 
Medicare  patients  is  a  better  indication 
of  the  appropriateness  of  the  patient's 
stay  at  a  LTCH  than  the  number  of  days 
covered  by  Medicare  for  payment 
piu^oses. 

In  the  same  way  that  covmting  total 
days  better  reflects  whether  or  not  the 
patient  was  appropriately  hospitalized 
at  a  LTCH,  charges  for  the  entire  length 
of  stay  (for  example,  charges  for  both  the 
covered  and  noncovered  days  of  the 
stay)  will  more  accurately  reflect  the 
clinical  resoiu-ces  expended  in 
providing  care  for  a  specific  diagnosis 
than  will  chcirges  based  only  on 
Medicare-covered  days.  We  believe  that 
the  number  of  covered  days  for 
individual  Medicare  patients  treated  in 
LTCHs  may  not  be  a  reliable  source  of 
clinical  information  for  determining  and 
recalibrating  the  LTC-DRG  relative 
weights.  For  example,  a  patient  with  a 
diagnosis  of  a  pulmonary  embolism 
would  be  grouped  to  LTC-DRG  78, 
which  has  an  average  length  of  stay  of 
20.5  days.  If  that  patient  only  had  2  days 
of  Medicare  coverage  remaining  such 
that  only  those  2  covered  days  and 
charges  were  included  in  determining 
the  LTC-DRG  relative  weights,  those 
numbers  would  not  represent  the  actual 
clinical  services  required  to  treat  a 
patient  in  that  LTC-DRG.  Therefore,  we 
have  revised  our  methodology  and  have 
calculated  the  final  LTC-DRG  relative 
weights  using  total  charges  and  total 
days.  Using  total  charges  and  total 
lengths  of  stay  enables  us  to  more 
accurately  measiue  the  resources 
expended  in  treating  a  particular  LTC- 
DRG  as  compared  to  other  LTC-DRGs. 
This  will  allow  us  to  establish  a 
clinically  driven  determination  of 
relative  weights  (imaffected  by  a 
patient's  number  of  covered  days  of 


55986 


Federal  Register / Vol.  67.  No.  169 /Friday.  August  30.  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  169 /Friday.  August  30,  2002 /Rules  and  Regulations  55985 


care)  and.  therefore,  will  result  in  more 
appropriate  payments. 

By  nature.  L'TCHs  often  specialize  in 
certain  areas,  such  as  ventilator- 
dependent  patients  and  rehabilitation 
and  wound  care.  Some  case  types 
(DRGs)  may  be  treated,  to  a  large  extent, 
in  hospitals  that  have,  from  a 
perspective  of  charges,  relatively  high 
(or  low)  charges.  Such  nonarbitrary 
distribution  of  cases  with  relatively  high 
(or  low)  charges  in  specific  LTC-DRGs 
has  the  potential  to  inappropriately 
distort  the  measure  of  average  charges. 
To  account  for  the  fact  that  cases  may 
not  be  randomly  distributed  across 
LTCHs.  as  we  stated  in  the  proposed 
rule,  we  use  a  hospital-specific  relative 
value  method  to  calculate  relative 
weights.  We  believe  this  method  will 
remove  this  hospital-specific  source  of 
bias  in  measuring  average  charges. 
Specifically,  we  reduce  the  impact  of 
the  variation  in  charges  across  providers 
on  any  particular  LTC-DRG  relative 
weight  by  converting  each  LTCH's 
charge  for  a  case  to  a  relative  value 
based  on  that  LTCH's  average  charge.  As 
MedPAC  noted  in  its  June  2000  Report 
to  Congress,  the  hospital-specific 
relative  value  method  eliminates 
distortion  in  the  weights  due  to 
systematic  differences  among  hospitals 
in  the  level  of  charge  markups  or  costs 
(p.  58).  The  case-mix  index  is  the 
average  case  weight  (adjusted  to 
eliminate  the  effect  of  short-stay  outliers 
that  are  described  in  section  X.C.  of  this 
preamble)  for  cases  at  each  LTCH. 

As  we  explained  in  the  proposed  rule 
(67  FR  13437),  under  the  hospital- 
specific  relative  value  method,  we 
standardize  charges  for  each  LTCH  by 
converting  its  charges  for  each  case  to 
hospital-specific  relative  charge  values 
and  then  adjusting  those  values  for  the 
LTCH's  case-mix.  The  adjustment  for 
case-mix  is  needed  to  rescale  the 
hospital-specific  relative  charge  values 
(which,  by  definition,  averages  1.0  for 
each  LTCH).  The  average  relative  weight 
for  a  LTCH  is  its  case-mix,  so  it  is 
reasonable  to  scale  each  LTCH's  average 
relative  charge  value  by  its  case-mix.  In 
this  way,  each  LTCH's  relative  charge 
value  is  adjusted  by  its  case-mix  to  an 
average  that  reflects  the  complexity  of 


the  cases  it  treats  relative  to  the 
complexity  of  the  cases  treated  by  all 
other  LTCHs  (the  average  case-mix  of  all 
LTCHs). 

We  standardize  charges  for  each  case 
by  first  dividing  the  adjusted  charge  for 
the  case  (adjusted  for  short-stay  outliers 
as  described  in  section  X.C.  of  this 
preamble)  by  the  average  adjusted 
charge  for  all  cases  at  the  LTCH  in 
which  the  case  was  treated.  The  average 
adjusted  charge  reflects  the  average 
intensity  of  the  health  care  services 
delivered  by  a  particular  LTCH  and  the 
average  cost  level  of  that  LTCH.  The 
resulting  ratio  is  multiplied  by  that 
LTCH's  case-mix  index  to  determine  the 
standardized  charge  for  the  case. 

As  we  explained  in  the  proposed  rule, 
multiplying  by  the  LTCH's  case-mix 
index  accounts  for  the  fact  that  the  same 
relative  charges  are  given  greater  weight 
in  a  hospital  with  higher  average  costs 
than  they  would  at  a  LTCH  with  low 
average  costs  which  is  needed  to  adjust 
each  LTCH's  relative  charge  value  to 
reflect  its  case-mix  relative  to  the 
average  case-mix  for  all  LTCHs.  Because 
we  standardize  charges  in  this  manner, 
we  coimt  charges  for  a  Medicare  patient 
at  a  LTCH  with  high  average  charges  as 
less  resource  intensive  than  they  would 
be  at  a  LTCH  with  low  average  charges. 
For  example,  a  $10,000  charge  for  a  case 
in  a  LTCH  with  an  average  adjusted 
charge  of  $17,500  reflects  a  higher  level 
of  relative  resource  use  than  a  $10,000 
charge  for  a  case  in  a  LTCH  with  the 
same  case-mix,  but  an  average  adjusted 
charge  of  $35,000.  We  believe  that  the 
adjusted  charge  of  an  individual  case 
more  accurately  reflects  actual  resource 
use  for  an  individual  LTCH  because  the 
variation  in  charges  due  to  systematic 
differences  in  the  markup  of  charges 
among  LTCHs  is  taken  into  account. 

In  order  to  account  for  LTC-DRGs 
with  low  volume  (that  is,  with  fewer 
than  25  LTCH  cases),  as  we  discussed  in 
the  proposed  rule  (67  FR  13438),  we 
group  those  low  volume  LTC-DRGs  into 
one  of  five  categories  (quintiles)  based 
on  average  charges,  for  the  piu-poses  of 
determining  relative  weights.  For  this 
final  rule,  using  LTCH  cases  from  the 
March  2002  update  of  the  FY  2001 
MedPAR  file,  we  identified  161  LTC- 


DRGs  that  contained  between  1  and  24 
cases.  This  list  of  LTC-DRGs  was  then 
divided  into  one  of  the  five  low  vollime 
quintiles,  each  containing  a  minimum  of 
32  LTC-DRGs  (161/5  =  32  with  1  LTC- 
DRG  as  a  remainder).  We  made  an 
assignment  to  a  specific  quintile  by 
sorting  the  161  low  volume  DRGs  in 
ascending  order  by  average  charge. 
Since  the  number  of  LTC-DRGs  with 
less  than  25  LTCH  cases  is  not  evenly 
divisible  by  five,  the  average  charge  of  • 
the  low  volume  LTC-DRG  was  used  to 
determine  which  quintile  received  the 
additional  LTC-DRG.  After  sorting  the 
161  volume  LTC-DRGs  in  ascending 
order,  the  first  fifth  of  low  volume  (32) 
LTC-DRGs  with  the  lowest  average 
charge  are  grouped  into  Quintile  1.  This 
process  was  repeated  through  the 
remaining  low  volume  LTC-DRGs  so 
that  4  quintiles  contained  32  LTC-DRGs 
and  1  quintile  contained  33  LTC-DRGs. 
Since  the  average  charge  of  the  97th 
LTC-DRG  in  the  sorted  list  is  closer  to 
the  previous  LTC-DRG's  average  charge 
(assigned  to  Quintile  3)  than  to  the 
average  charge  of  the  98th  LTC-DRG  on 
the  sorted  list  (to  be  assigned  to  Quintile 
4),  it  is  placed  into  Quintile  3.  The 
highest  average  charge  cases  are 
grouped  into  Quintile  5.  In  order  to 
determine  the  relative  weights  for  the 
LTC-DRGs  with  low  volume,  we  used 
the  five  low  volume  quintiles  described 
above.  The  composition  of  each  of  the 
five  low  volume  quintiles  shown  below 
in  Chart  2  are  used  in  determining  the 
final  LTC-DRG  relative  weights  for  FY 
2003.  We  determine  a  relative  weight 
and  average  length  of  stay  for  each  of 
the  five  low  volume  quintiles  using  the 
formula  applied  to  the  regular  LTC- 
DRGs  (25  or  more  cases),  as  described  in 
section  X.A.2.  of  this  final  rule.  We 
assign  the  same  relative  weight  and 
average  length  of  stay  to  each  of  the 
LTC-DRGs  that  make  up  that  low 
volume  quintile.  We  note  that  as  this 
system  is  dynamic,  it  is  entirely  possible 
that  the  number  and  specific  type  of 
LTC-DRGs  with  a  low  volume'  of  LTCH 
cases  will  vary  in  the  future.  We  use  the 
best  available  claims  data  in  the 
MedPAR  file  to  identify  low  volume 
LTC-DRGs  and  to  calculate  the  relative 
weights  based  on  our  methodology*. 
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Chart  2.— Composition  of  Low  Volume  Quintiles 


LTO-DRG 


Description 


LTC-DRG 


Quintile  1 


VIRAL  MENINGITIS 

NEUROLOGICAL  EYE  DISORDERS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/O  CC 

EPISTAXIS 

EPIGLOTTITIS 

NASAL  TRAUMA  &  DEFORMITY  * 

MAJOR  CHEST  TRAUMA  W/O  CC 

PNEUMOTHORAX  W/O  CC 

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT 

PERITONEAL  ADHESIOLYSIS  W  CC 

ANAL  &  STOMAL  PROCEDURES  W  CC 

DISORDERS  OF  THE  BIUARY  TRACT  W/O  CC 

SHOULDER  ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC,  W/O  CC 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/O  CC 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MALIGNANCY 

MINOR  SKIN  DISORDERS  W/O  CC 

THYROID  PROCEDURES 

ENDOCRINE  DISORDERS  W/O  CC 

PROSTATECTOMY  W/O  CC 

TRANSURETHRAL  PROCEDURES  W/O  CC 

URETHRAL  STRICTURE  AGE  >17  W/O  CC 

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >17 

BENIGN  PROSTATIC  HYPERTROPHY  W  CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/O  CC 

VAGINA.  CERVIX  &  VULVA  PROCEDURES 

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/O  CC 

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC 

4^  LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC 

5^  I  ALCOHOIVDRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THERAPY  W/O  CC 


021 

045 

047 

066 

067 

072 

084 

095 

118 

150 

157 

208 

224 

230 

234 

262 

284 

290 

301 

307 

311 

329 

339 

348 

359 

360 

399 

410 

420 

455 


068* 

069 

116 

124 

168 

171 

177 

185 

199 

218 

227 

266 

275* 

295 

299 

306 

308 

336 

345 

352 

367 

400 

449 

454 

465 

486 

492 

493 

498 

508 

509 

511 

519 


Quintile  2 


017  .. 
022  .. 
031  .. 
044  .. 
046  .. 
055  .. 
068" 
108  . 
149  . 
178  . 
206  . 
229  . 
237  . 
257  . 
273  . 
276  . 
305  . 
319  . 

323  . 

324  . 
326 
341 
347 
369 
427 
432 
443 
447 
450 
467 
479 
520 


NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/O  CC 

HYPERTENSIVE  ENCEPHALOPATHY 

CONCUSSION  AGE  >17  W  CC 

ACUTE  MAJOR  EYE  INFECTIONS 

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC 

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES 

OTITIS  MEDIA  &  URI  AGE  &gt;17  W  CC 

OTHER  CARDIOTHORACIC  PROCEDURES 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR,ALC  HEPA  W/O  CC 

HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC 

SPRAINS,  STRAINS,  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH 

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC 

MAJOR  SKIN  DISORDERS  W/O  CC 

NON-MALIGANT  BREAST  DISORDERS 

KIDNEY  URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY 

URINARY  STONES  W/O  CC 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/O  CC 

PENIS  PROCEDURES 

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  W/O  CC 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS 

NEUROSES  EXCEPT  DEPRESSIVE 

OTHER  MENTAL  DISORDER  DIAGNOSES 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC 

ALLERGIC  REACTIONS  AGE  >17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W/O  CC 

OTHER  FACTORS  INFLUENCING  HEALTH  STATUS 

OTHER  VASCULAR  PROCEDURES  W/O  CC 

CERVICAL  SPINAL  FUSION  W/O  CC 


004  .... 

005  .... 
008  .... 
146  .... 

152  

1S4  .... 

159  .... 

193  .... 

200  .... 

210  .... 

216  .... 

223  .... 

225  .... 

226  .... 
233  .... 
268  .... 
292  .... 
304  .... 
310  .... 
317  .... 
342  .... 
344  .... 
368  .... 
389  .... 
401  .... 

408  

414*" 

421  

428  

505  .... 

515  

518  
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Chart  2.— Composition  of  Low  Volume  Quintiles— Continued 


Description 


OTITIS  MEDIA  &  URI  AGE  &gt;17  W  CC 

OTITIS  MEDIA  &  URI  AGE  &gt;17  W/O  CC 

OTH  perm  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY  STENT  IMPLNT 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX  DIAG 

MOUTH  PROCEDURES  W  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC 

UNCOMPLICATED  PEPTIC  ULCER  W  CC 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  >17 

HEPATOBIUARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W  CC 

SOFT  TISSUE  PROCEDURES  W/O  CC 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/O  CC 

MALIGNANT  BREAST  DISORDERS  W/O  CC 

DIABETES  AGE  0-35 

INBORN  ERRORS  OF  METABOLISM 

PROSTATECTOMY  W  CC 

MINOR  BLADDER  PROCEDURES  W  CC 

TRANSURETHRAL  PROSTATECTOMY  W  CC 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIGNANCY 

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGNOSES 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/O  CC 

LYMPHOMA  &  LEUKEMIA  W  MAJOR  O.R.  PROCEDURE 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC 

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAGNOSIS 

OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA 

CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS 

LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC 

SPINAL  FUSION  W/O  CC 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG  TRAUMA 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA 

CERVICAL  SPINAL  FUSION  W  CC 


Quintile  4 


SPINAL  PROCEDURES 

EXTRACRANIAL  VASCULAR  PROCEDURES 

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W/O  CC 

RECTAL  RESECTION  W  CC 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC 

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W  CC 

HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC 

BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 

MAJOR  SHOULDER/ELBOW  PROC,  OR  OTHER  UPPER  EXTREMITY  PROC  W  CC 

FOOT  PROCEDURES 

SOFT  TISSUE  PROCEDURES  W  CC 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR  PROC  W  CC 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC 

KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC 

TRANSURETHRAL  PROCEDURES  W  CC 

ADMIT  FOR  RENAL  DIALYSIS 

CIRCUMCISION  AGE  >17 

OTHER  MALE  REPRODUCTIVE  SYSTEM  OR  PROCEDURES  FOR  MALIGNANCY 

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  OR. PROC 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC 

VIRAL  ILLNESS  AGE  >1 7 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL 

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT 

CARDIAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CAf  H 

PERCUTANEOUS  CARDIVASCULAR  PROC  W/O  CORONARY  ARTERY  STENT  OR  AMI 


Quintile  3 


Quintile  5 


043  I  HYPHEMA 


001   I  CRANIOTOMY  AGE  >1 7  WCC 
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Chart  2.— Composition  of  Low  Volume  Quintiles— Continued 


LTC-DRG 


002 
061 
063 
075 
077 
110 
111 
115 
125 
191 
197 
198 
201 
209 
231 
288 
303 
312 
358 
365 
394 
406 
424 
476 
488 
497 
499 
501 
503 
506 
517 


Description 


CRANIOTOMY  AGE  >17  W/0  CC 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >17 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  O.R.  PROCEDURES 

MAJOR  CHEST  PROCEDURES 

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/0  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC 

PRM  CARD  PACEM  IMPL  W  AMI.HRT  FAIL  OR  SHK.OR  AICD  LEAD  OR  GNRTR  P 

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/0  COMPLEX  DIAG 

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E.  W  CC 

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/0  C.D.E.  W/0  CC 

OTHER  HEPATOBILIARY  OR  PANCREAS  OR.  PROCEDURES 

MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  LOWER  EXTREMITY 

LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  EXCEPT  HIP  &  FEMUR 

OR.  PROCEDURES  FOR  OBESITY 

KIDNEY,URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM 

URETHRAL  PROCEDURES,  AGE  >1 7  W  CC 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC 

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES 

OTHER  OR.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  ORGANS 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W  CC 

OR.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS 

PROSTATIC  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

HIV  W  EXTENSIVE  OR.  PROCEDURE 

SPINAL  FUSION  W  CC 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC 

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC 

KNEE  PROCEDURES  W/0  PDX  OF  INFECTION 

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG  TRAUMA 

PERCUTANEOUS  CARDIVASCULAR  PROC  W  NON-DRUG  ELUTING  STENT  W/0  AMI 


•One  of  the  original  161  low  volume  LTC-DRGs  initially  assigned  to  a  different  low  volume  quintile;  reassigned  to  ttiis  low  volume  quintile  in 
addressing  nonmonotonicity  (see  step  4  below). 

"One  of  tfie  original  161  low  volume  LTC-DRGs  initially  assigned  to  this  low  volume  quintile;  reassigned  to  a  different  low  volume  quintile  in 
addressing  nonmonotonicity  (see  step  4  below) 

***One  of  the  original  161  low  volume  LTC-DRGs  initially  assigned  to  this  low  volume  quintile;  removed  from  the  low  volume  quintiles  in  ad- 
dressing nonmonotonicity  (see  step  4  below). 
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After  grouping  the  cases  in  the 
appropriate  LTC-DRG,  we  calculate  the 
relative  weights  in  this  final  rule  by  first 
removing  statistical  outliers  and  cases 
with  a  length  of  stay  of  7  days  or  less. 
Next  we  adjust  the  number  of  cases  in 
each  LTC-DRG  for  the  effect  of  short- 
stay  outlier  cases  under  §412.529.  The 
short-stay  adjusted  discharges  and 
corresponding  charges  are  used  to 
calculate  "relative  adjusted  weights"  in 
each  LTC-DRG  using  the  hospital- 
specific  relative  value  method  described 
above.  We  describe  each  of  these  steps 
in  greater  detail  in  section  X.A.2.  of  this 
preamble. 

Comment:  Two  commenters  notified 
us  of  a  data  problem  regarding  the 
proposed  LTC-DRG  relative  weight 
values  that  were  determined  using 
MedPAR  (claims)  data  for  FYs  2000  and 
2001.  The  commenters  were  concerned 
that  two  high-voliune  and  high-resoiu-ce 
use  LTC-DRGs  were  incorrectly 
weighted  and  that  this  error  would  not 
only  result  in  inaccurate  payments  for 
certain  LTCHs,  but  also  would  have 
negative  implications  for  the  accuracy  of 
the  overall  payment  system. 

Response:  Following  notification  of 
this  problem,  we  researched  the 
commenter's  claims  and  determined 
that,  given  the  long  stays  at  LTCHs, 
some  providers  had  submitted  multiple 
bills  for  payment  under  the  TEFRA 
reimbursement  system  for  the  same  stay. 
In  establishing  the  LTC-DRG  relative 
weights  in  the  proposed  rule,  these 
claims  from  the  MedPAR  file  were  run 
through  the  LTCH  GROUPER  and  used 
in  determining  the  proposed  relative 
weights  for  each  LTC-DRG.  Based  upon 
our  research,  we  became  aware  of  the 
following  situation:  in  certain  LTCHs, 
hospital  personnel  apparently  reported 
a  different  principal  diagnosis  on  each 
bill  since,  under  the  TEFRA  system, 
payment  was  not  dependent  upon 
principal  diagnosis  as  it  is  under  a  DRG- 
based  system.  Moreover,  since  we 
discovered  that  only  data  from  the  final 
bills  were  being  extracted  for  the 
MedPAR  file,  it  is  possible  that  the 
original  MedPAR  file  would  not  be 
receiving  the  correct  principal 
diagnosis.  In  this  fined  rule,  we  have 
addressed  the  problem  by  identifying  all 
LTCH  cases  in  the  MedPAR  file  for 
which  multiple  bills  were  submitted. 
For  each  of  these  cases,  begiiming  with 
the  first  bill  and  moving  forward 
consecutively  through  subsequent  bills 
for  that  stay,  we  recorded  the  first 
imique  diagnosis  codes  up  to  10  and  the 
first  imique  procediu^  codes  up  to  10. 
We  then  used  these  codes  to  group  each 
case  to  a  LTC-DRG.  Using  this 
methodology,  we  note  in  this  final  rule 
that  there  are  significant  changes  in  the 


relative  weights  for  several  LTC-DRGs 
and  consequential  changes  to  the 
relative  weights  for  the  other  LTC- 
DRGs.  We  recognize  the  impact  that  this 
information  had  on  the  accuracy  and 
integrity  of  the  LTCH  prospective 
payment  system  and  appreciate  the 
commenters  who  brought  this  issue  to 
our  attention  and  allowed  us  to  address 
it. 

2.  Steps  for  Calculating  the  Relative 
Weights  ; 

In  the  March  22,  2002  proposed  rule 
(67  FR  13441-13445),  we  described  the 
steps  for  calculating  the  proposed 
relative  weights  for  the  proposed  LTC- 
DRGs  under  the  proposed  LTCH 
prospective  payment  system.  Proposed 
Step  1  was  "Adjust  charges  for  the 
effects  of  short-stay  outliers"  and 
proposed  Step  2  vvas  "Remove  statistical 
outliers."  As  we  have  stated  in  Question 
5.8  of  the  "Frequently  Asked 
Questions"  posted  on  the  CMS  website, 
the  stated  order  of  proposed  Step  1  and 
proposed  Step  2  was  inadvertently 
reversed  in  the  proposed  rule.  In  fact, 
statistical  outliers  were  removed  before 
short-stay  outliers  were  adjusted.  These 
steps  are  shown  in  the  correct  order  in 
the  description  given  below  for 
calculating  the  final  relative  weights.  In 
addition,  in  this  final  rule,  we  are 
adding  a  new  step  as  a  result  of  our 
elimination  of  the  proposed  very  short- 
stay  discharge  policy  discussed  in 
sections  X.C.  and  X.D.  of  this  preamble. 

Step  1 — Remove  statistical  outliers. 

The  first  step  in  the  calculation  of  the 
relative  weights  is  to  remove  statistical 
outlier  cases.  As  we  stated  in  the 
proposed  rule,  we  define  statistical 
outliers  as  cases  that  are  outside  of  3.0 
standard  deviations  from  the  mean  of 
the  log  distribution  of  both  charges  per 
case  and  the  charges  per  day  for  each 
LTC-DRG.  These  statistical  outliers  are 
removed  prior  to  calculating  the  relative 
weights.  We  believe  that  they  may 
represent  aberrations  in  the  data  that 
distort  the  measure  of  average  resource 
use.  Including  those  cases  in  the 
calculation  of  the  relative  weights  could 
result  in  an  inaccurate  weight  that  does 
not  truly  reflect  relative  resource  use 
among  the  LTC-DRGs.  Thus,  removing 
statistical  outliers  results  in  more 
appropriate  LTC-DRG  relative  weights 
and  payments. 

Step  2 — Remove  cases  with  a  length  of 
stay  of  7  days  or  less. 

In  the  proposed  calculation  of  the 
LTC-DRG  relative  weights,  we  did  not 
include  cases  with  a  length  of  stay  of  7 
days  or  less  since  we  had  proposed  to 
assign  those  cases  to  one  of  two  very 


short-stay  discharge  LTC-DRGs  (section 
X.C.  of  this  preamble).  Thus,  in  the 
proposed  rule,  the  costs  of  cases  with 
stays  of  7  days  or  less  were  factored  into 
those  very  short-stay  discharge  LTC- 
DRG  relative  weights.  As  we  discuss  in 
further  detail  in  sections  X.C.  and  X.D. 
of  this  preamble,  even  though  in  this 
final  rule  we  are  now  including  cases 
with  a  length  of  stay  of  7  days  or  less 
under  the  short-stay  outlier  policy 
(§412.529),  we  continue  to  believe  that, 
generally,  cases  with  a  length  of  stay  7 
days  or  less  do  not  belong  in  a  LTCH. 
Because  these  cases  do  not  use  the  same 
amount  or  type  of  resources  as  typical 
inlier  cases,  our  simulations  have 
indicated  that  including  these  cases  in 
the  calculations  of  the  LTC-DRG 
relative  weights  would  significantly  bias 
payments  against  inlier  cases.  (For 
purposes  of  payment  under  the  LTCH 
prospective  payment  system,  an  "inlier 
case"  means  a  stay  in  which  Medicare- 
covered  days  exceed  five-sixths  of  the 
geometric  average  length  of  stay  for  a 
particular  LTC-DRG,  and  the  estimated 
costs  for  a  particular  LTC-DRG,  and  the 
estimated  costs  for  a  particular 
discharge  do  not  exceed  the  high-cost 
outlier  threshold  (that  is,  the  adjusted 
LTCH  prospective  payment  system 
payment  for  a  particular  LTC-DRG  plus 
a  fixed-loss  amount).)  The  LTC-DRG 
relative  weights  should  reflect  the 
average  of  resources  used  on 
representative  cases  of  a  specific  type. 
Therefore,  we  continue  to  believe  that 
cases  with  stays  of  7  days  or  less  should 
not  be  included  in  the  calculation  of  the 
relative  weights. 

Stays  of  7  days  or  less  generally  do 
not  fully  receive  or  benefit  from 
treatment  that  is  typiced  in  a  LTCH  stay 
and  full  resources  are  often  not  used  in 
the  earlier  stages  of  admission  to  a 
LTCH.  If  we  did  include  stays  of  7  days 
or  less  in  the  computation  of  the  LTC- 
DRG  relative  weights,  the  value  of  many 
weights  would  decrease  and,  therefore, 
inlier  payments  would  decrease  to  a 
level  that  may  no  longer  be  appropriate. 
We  do  not  believe  that  it  is  appropriate 
to  compromise  the  integrity  of  the 
payment  determination  for  those  LTCH 
inlier  cases  that  actually  benefit  from 
and  receive  a  full  course  of  treatment  at 
a  LTCH,  in  order  to  include  data  from 
these  very  short-stays.  Thus,  in 
determining  the  final  LTC-DRG  relative 
weights,  we  have  removed  cases  with  a 
length  of  stay  of  7  days  or  less. 

Step  3 — Adjust  charges  for  the  effects  of 
short-stay  outliers. 

The  third  step  in  the  calculation  of 
the  relative  weights  is  to  adjust  each 
LTCH's  charges  per  discharge  for  short- 
stay  outlier  cases  (that  is,  a  patient  with 
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a  length  of  stay  that  is  less  than  or  equal 
to  five-sixths  the  average  length  of  stay 
of  the  LTC-DRG  as  described  in  section 
X.C.  of  this  final  rule). 

We  make  this  adjustment  by  counting 
a  short-stay  outlier  as  a  fraction  of  a 
discharge  based  on  the  ratio  of  the 
length  of  stay  of  the  case  to  the  average 
length  of  stay  for  the  LTC-DRG  for 
nonshort-stay  outlier  cases.  This  has  the 
effect  of  proportionately  reducing  the 
impact  of  the  lower  charges  for  the 
short-stay  outlier  cases  in  calculating 
the  average  charge  for  the  LTC-DRG. 
This  process  produces  the  same  result 
as  if  the  actual  charges  per  discharge  of 
a  short-stay  outlier  case  were  adjusted  to 
what  they  would  have  been  had  the 
patient's  length  of  stay  been  equal  to  the 
average  length  of  stay  of  the  LTC-DRG. 

As  we  stated  in  the  proposed  rule, 
counting  short-stay  outlier  cases  as  full 
discharges  with  no  adjustment  in 
determining  the  relative  weights  would 
lower  the  relative  weight  for  affected 
LTC-DRGs  because  the  relatively  lower 
charges  of  the  short-stay  outlier  cases 
bring  down  the  average  charge  for  all 
cases  within  a  LTC-DRG.  This  would 
result  in  an  "underpayment"  to 
nonshort-stay  outlier  cases  and  an 
"overpayment"  to  short-stay  outlier 
cases.  Therefore,  in  this  final  rule,  we 
are  adjusting  for  short-stay  outlier  cases 
in  this  manner  since  it  will  result  in 
more  appropriate  payments  for  all  LTCH 
cases.  The  result  of  step  3  is  that  each 
LTCH's  average  cost  per  discharge  is 
adjusted  for  short-stay  outliers  (as 
described  above)  before  calculating  the 
LTC-DRG  relative  weights  on  an 
iterative  basis  (step  4)  using  the 
hospital-specific  relative  value  method. 

Step  4— Calculate  the  LTC-DRG  relative 
weights  on  an  iterative  basis. 

As  explained  in  the  proposed  rule,  the 
process  of  calculating  the  LTC-DRG 
relative  weights  is  iterative.  First,  for 
each  case,  we  calculate  a  hospital- 
specific  relative  charge  value  by 
dividing  the  short-stay  outlier  adjusted 
charge  per  discharge  (see  step  3)  of  the 
case  (after  removing  the  statistical 
outliers  (see  step  1))  and  cases  with  a 
length  of  stay  of  7  days  or  less  (see  step 
2)  by  the  average  charge  per  discharge 
for  the  LTCH  in  which  the  case 
occurred.  The  resulting  ratio  is  then 
multiplied  by  the  LTCH's  case-mix 
index  to  produce  an  adjusted  hospital- 
specific  relative  charge  value  for  the 
case.  An  initial  case-mix  index  value  of 
1.0  is  used  for  each  LTCH. 

For  each  LTC-DRG,  the  LTC-DRG 
relative  weight  is  calculated  by  dividing 
the  average  of  the  adjusted  hospital- 
specific  relative  charge  values  (from 
above)  for  the  LTC-DRG  by  the  overall 


average  hospital-specific  relative  charge 
value  across  all  cases  for  all  LTCHs. 
Using  these  recalculated  LTC-DRG 
relative  weights,  each  LTCH's  average 
relative  weight  for  all  of  its  cases  (case- 
mix)  is  calculated  by  dividing  the  sum 
of  all  the  LTCH's  LTC-DRG  relative 
weights  by  its  total  number  of  cases.  The 
LTCHs'  hospital-specific  relative  charge 
values  above  are  multiplied  by  these 
hospital  specific  case-mix  indexes. 
These  hospital-specific  case-mix 
adjusted  relative  charge  values  are  then 
used  to  calculate  a  new  set  of  LTC-DRG 
relative  weights  across  all  LTCHs.  In 
this  final  rule,  this  iterative  process  is 
continued  until  there  is  convergence 
between  the  weights  produced  at 
adjacent  steps,  for  example,  when  the 
maximum  difference  is  less  than  0.0001. 

Step  5— Adjust  the  LTC-DRG  relative 
weights  to  account  for 
nonmonotonically  increasing  relative 
weights. 

As  explained  in  section  IX.D.  of  this 
preamble,  the  LTC-DRGs  contain 
"pairs"  that  are  differentiated  based  on 
the  presence  or  absence  of  CCs.  LTC- 
DRGs  with  CCs  are  defined  by  certain 
secondary  diagnoses  not  related  to  or 
inherently  a  part  of  the  disease  process 
identified  by  the  principal  diagnosis, 
but  the  presence  of  additional  diagnoses 
does  not  automatically  generate  a  CC. 
The  value  of  monotonically  increasing 
relative  weights  rises  as  the  resource  use 
increases  (for  example,  from 
uncomplicated  to  more  complicated). 
The  presence  of  CCs  in  a  LTC-DRG 
means  that  cases  classified  into  a 
"without  CC"  LTC-DRG  are  expected  to 
have  lower  resource  use  (and  lower 
costs).  In  other  words,  resource  use  (and 
costs)  are  expected  to  decrease  across 
"with  CC"/"without  CC"  pairs  of  LTC- 
DRGs.  For  a  case  to  be  assigned  to  a 
LTC-DRG  with  CCs.  more  coded 
information  is  called  for  (that  is,  at  least 
one  relevant  secondary  diagnosis),  than 
for  a  case  to  be  assigned  to  a  LTC-DRG 
without  CCs  (which  is  based  on  only 
one  principal  diagnosis  and  no  relevant 
secondary  diagnoses).  Currently,  the 
database  includes  both  accurately  coded 
cases  without  complications  and  cases 
that  have  complications  (and  cost  more) 
but  were  not  coded-completely.  Both 
types  of  cases  are  grouped  to  a  LTC- 
DRG  "without  CCs"  since  only  one 
principal  diagnosis  was  coded.  Since 
LTCHs  are  currently  paid  under  cost- 
based  reimbursement,  which  is  not 
based  on  patient  diagnoses,  LTCHs' 
coding  for  these  cases  may  not  have 
been  as  detailed  as  possible. 

Thus,  as  we  explained  in  the 
proposed  rule,  in  developing  the 
relative  weights  for  the  LTCH 


prospective  payment  system,  we  found 
on  occasion  that  the  data  suggested  that 
cases  classified  to  the  LTC-DRG  "with 
CCs"  of  a  "with  CC"/"without  CC"  pair 
had  a  lower  average  charge  than  the 
corresponding  LTC-DRG  "without 
CCs."  We  believe  this  anomaly  may  be 
due  to  coding  that  may  not  have  fully 
reflected  all  comorbidities  that  were 
present.  Specifically,  LTCHs  may  have 
failed  to  code  relevant  secondary 
diagnoses,  which  resulted  in  cases  that 
actually  had  CCs  being  classified  into  a 
"without  CC"  LTC-DRG.  It  is  not 
appropriate  to  pay  a  lower  amount  for 
the  "with  CC"  LTC-DRG.  Therefore,  in 
this  final  rule,  we  continue  to  group 
both  the  cases  "with  CCs"  and  "without 
CCs"  together  for  the  purpose  of 
calculating  the  relative  weights  for  the 
LTC-DRGs  until  we  have  adequate  data 
to  calculate  appropriate  separate 
weights  for  these  anomalous  LTC-DRG 
pairs.  We  expect  that,  as  was  the  case 
when  we  first  implemented  the  acute 
care  hospital  inpatient  prospective 
payment  system,  this  problem  will  be 
self-correcting,  as  LTCHs  submit  more 
completely  coded  data  in  the  future. 

For  this  final  rule,  using  the  LTCH 
cases  in  the  March  2002  update  of  the 
FY  2001  MedPAR  file,  we  identified 
three  types  of  "with  CC"  and  "without 
CC"  pairs  of  LTC-DRGs  that  are 
nonmonotonic,  that  is.  where  the 
"without  CC"  LTC-DRG  would  have  a 
higher  average  charge  than  the  "with 
CC"  LTC-DRG. 

The  first  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  "with  and 
without  CCs"  contains  1  pair  of  LTC- 
DRGs  in  which  both  the  LTC-DRG 
"with  CCs"  and  the  LTC-DRG  "without 
CCs"  had  25  or  more  LTCH  cases  and. 
therefore,  did  not  fall  into  one  of  the  5 
quintiles.  For  that  pair  of  LTC-DRGs, 
we  combine  the  cases  and  compute  a 
new  relative  weight  based  on  the  case- 
weighted  average  of  the  combined  cases 
of  the  LTC-DRGs.  The  case-weighted 
average  charge  is  determined  by 
dividing  the  total  charges  for  all  cases 
by  the  total  number  of  cases  for  the 
combined  LTC-DRG.  This  new  relative 
weight  is  assigned  to  both  of  the  LTC- 
DRGs  in  the  pair.  For  the  FY  2003 
implementation  of  the  LTCH 
prospective  payment  system  in  this  final 
rule,  LTC-DRGs  10  and  11  are  in  this 
category. 

The  second  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  with  and 
without  CCs  consists  of  1  pair  of  LTC- 
DRGs  that  has  fewer  than  25  cases  and 
are  both  grouped  to  different  quintiles 
in  which  the  "without  CC"  LTC-DRG  is 
in  a  higher-weighted  quintile  than  the 
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"with  CC"  LTC-DRG.  For  that  pair,  we 
combine  the  cases  and  determine  the 
case-weighted  average  charge  for  all 
cases.  The  case-weighted  average  charge 
is  determined  by  dividing  the  total 
charges  for  all  cases  by  the  total  number 
of  cases  for  the  combined  LTC-DRG. 
Based  on  the  case-weighted  average 
charge,  we  determined  which  quintile 
the  "combined  LTC-DRG"  is  grouped. 
Both  LTC-DRGs  in  the  pair  are  then 
grouped  into  the  same  quintile,  and  thus 
have  the  same  relative  weight.  For  the 
FY  2003  implementation  of  the  LTCH 
prospective  payment  system  in  this  final 
rule,  LTC-DRGs  68  and  69  (low  volume 
quintile  3)  are  in  this  category. 

The  third  category  of 
nonmonotonically  increasing  relative 
weights  for  LTC-DRG  pairs  with  and 
without  CCs  consists  of  2  pairs  of  LTC- 
DRGs  where  one  of  the  LTC-DRGs  has 
fewer  than  25  LTCH  cases  and  is 
grouped  to  a  quintile  and  the  other 
LTC-DRG  has  25  or  more  LTCH  cases 
and  has  its  own  LTC-DRG  weight,  and 
the  LTC-DRG  "without  CCs"  has  the 
higher  weight.  We  remove  the  low 
volume  LTC-DRG  from  the  quintile  and 
combine  it  with  the  other  LTC-DRG  for 
the  computation  of  a  new  relative 
weight  for  each  of  these  LTC-DRGs. 
This  new  relative  weight  is  assigned  to 
both  LTC-DRGs,  so  they  each  have  the 
same  relative  weight.  For  the  FY  2003 
implementation  of  the  LTCH 
prospective  payment  system,  the 
following  LTC-DRGs  are  in  this 
category:  LTC-DRGs  274  and  275,  and 
LTC-DRGs  413  and  414. 


In  addition,  for  the  FY  2003 
implementation  of  the  LTCH 
prospective  payment  system,  we 
determine  the  relative  weight  for  each 
LTC-DRG  using  charges  reported  in  the 
March  2002  update  of  the  FY  2001 
MedPAR  file.  Of  the  510  LTC-DRGs  in 
the  CMS  LTCH  prospective  payment 
system,  we  identified  159  LTC-DRGs  for 
which  there  were  no  LTCH  cases  in  the 
database.  That  is,  based  on  the  FY  2001 
MedPAR  file  used  in  this  final  rule,  no 
patients  who  would  have  been  classified 
to  those  DRGs  were  treated  in  LTCHs 
during  FY  2001  and,  therefore,  no 
charge  data  were  reported  for  those 
DRGs.  Thus,  in  the  process  of 
determining  the  relative  weights  of 
LTC-DRGs.  we  were  unable  to 
determine  weights  for  these  159  LTC- 
DRGs  using  the  method  described 
above.  However,  since  patients  with  a 
number  of  the  diagnoses  under  these 
LTC-DRGs  may  be  treated  at  LTCHs 
beginning  in  FY  2003,  when  the  LTCH 
prospective  payment  system  is 
implemented,  we  are  assigning  relative 
weights  to  each  of  the  159  "no  volume" 
LTC-DRGs  based  on  clinical  similarity 
and  relative  costliness  to  one  of  the 
remaining  351  (510  -  159  =  351)  LTC- 
DRGs  for  which  we  are  able  to 
determine  relative  weights,  based  on  FY 
2001  charge  data. 

As  there  are  currently  no  LTCH  cases 
in  these  "no  volume"  LTC-DRGs,  we 
establish  relative  weights  for  the  165 
LTC-DRGs  with  no  LTCH  cases  in  the 
FY  2001  MedPAR  file  used  in  this  final 
rule  by  grouping  them  to  the 


appropriate  low  volume  quintile.  This 
methodology  is  consistent  with  our 
methodology  used  in  determining 
relative  weights  to  account  for  low 
volume  LTC-DRGs  described  above. 

As  we  described  in  the  proposed  rulo. 
our  methodology  for  determining 
'relative  weights  for  the  "no  volume" 
LTC-DRGs  is  as  follows;  First,  we  cross- 
walk the  no  volume  LTC-DRGs  by 
matching  them  to  other  similar  LTC- 
DRGs  for  which  there  were  LTCH  cases 
in  the  FY  2001  MedPAR  file  based  on 
clinical  similarity  and  intensity  of  use  of 
resources  as  determined  by  care 
provided  during  the  period  of  time 
surrounding  surger\',  surgical  approach 
(if  applicable),  length  of  time  of  surgical 
procedure,  post-operative  care,  and 
length  of  stay.  We  assign  the  weight  for 
the  applicable  quintile  to  the  no  volume 
LTC-DRG  if  the  LTC-DRG  to  which  it 
would  be  cross-walked  was  grouped  to 
one  of  the  low  volume  quintiles.  If  the 
LTC-DRG  to  which  the  no  volume  LTC- 
DRG  would  be  cross-walked  was  not 
one  of  the  LTC-DRGs  grouped  to  one  of 
the  low  volume  quintiles.  we  compare 
the  weight  of  the  LTC-DRG  to  which  the 
no  volume  LTC-DRG  would  be  cross- 
walked  to  the  weights  of  each  of  the  five 
quintiles  and  assign  the  no  volume 
LTC-DRG  the  relative  weight  of  the 
quintile  with  the  closest  weight.  For  this 
final  rule,  a  list  of  the  no  volume  LTC- 
DRGs  and  the  LTC-DRG  to  which  it 
would  be  crosswalked  in  order  to 
determine  the  appropriate  low  volume 
quintile  for  the  assignment  of  a  relative 
weight  is  shown  below  in  Chart  3. 
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Chart  3.— No  Volume  LTC-DRG  Crosswalk  and  Quintile  Assignment  i 
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CRANIOTOMY  AGE  0-17  

CARPAL  TUNNEL  RELEASE  

SEIZURE  &  HEADACHE  AGE"  0-17  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17  

CONCUSSION  AGE  >17  W/O  CC  

CONCUSSION  AGE  0-17  

RETINAL  PROCEDURES 

ORBITAL  PROCEDURES 

PRIMARY  IRIS  PROCEDURES  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS  

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17  

MAJOR  HEAD  &  NECK  PROCEDURES  

SIALOADENECTOMY 

SALIVARY  GLAND  PROCEDURES  EXCEPT  SIALOADENECTOMY  

CLEFT  LIP  &  PALATE  REPAIR  

SINUS  &  MASTOID  PROCEDURES  AGE  >17 

SINUS  &  MASTOID  PROCEDURES  AGE  0-17 

RHINOPLASTY  

T&A  PROC,  EXCEPT  TONSILLECTOMY  SJOR  ADENOIDECTOMY  ONLY,  AGE  >17 

T&A  PROC,  EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17  ... 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17  

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY.  AGE  0-17  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17  

OTITIS  MEDIA  &  URI  AGE  0-17  

LARYNGOTRACHEITIS 

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17  

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17   

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17  

BRONCHITIS  &  ASTHMA  AGE  0-17 

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC  CATH  .... 
CARDIAC, VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/O  CARDIAC  CATH 

CORONARY  BYPASS  W  PTCA  

CORONARY  BYPASS  W  CARDIAC  CATH  

CORONARY  BYPASS  W/O  PTCA  OR  CARDIAC  CATH  

CARDIAC  PACEI\/fAKER  REVISION  EXCEPT  DEVICE  REPLACEMENT 

VEIN  LIGATION  &  STRIPPING  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17 

RECTAL  RESECTION  W/O  CC  

PERITONEAL  ADHESIOLYSIS  W/O  CC  

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC  

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/O  CC 

STOMACH,  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17  

ANAL  &  STOMAL  PROCEDURES  W/O  CC  

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O  CC 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC  

HERNIA  PROCEDURES  AGE  0-17   

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC  

MOUTH  PROCEDURES  W/O  CC  

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0-17  

DENTAL  EXTRACTIONS  &  RESTORATIONS   

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC 

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W/O  CC  

CHOLECYSTECTOMY  W  C.D.E.  W  CC  

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC  

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC 

HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17  

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE  >17  W/O  CC  .... 

LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,F0OT,FEMUR  AGE  0-17  

MAJOR  THUMB  OR  JOINT  PROCOR  OTH  HAND  OR  WRIST  PROC  W  CC  

^pyi^pQgQQPY  

FX,  SPRN,  STRN  &  DISL  OF  FOREARM,  HAND,  FOOTAGE  0-17  


Cross-walked 
LTC-DRG 


Low  volume 

quintile 

assigned 


1 

Quintile  5 

224 

Quintile  1 

25 

Quintile  1 

29 

Quintile  3 

25 

Quintile  1 

25 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

47 

Quintile  1 

63 

Quintile  5 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

55 

Quintile  2 

67 

Quintile  1 

67 

Quintile  1 

67 

Quintile  1 

67 

Quintile  1 

90 

Quintile  3 

97 

Quintile  1 

110 

Quintile  5 

110 

Quintile  5 

110 

Quintile  5 

110 

Quintile  5 

110 

Quintile  5 

118 

Quintile  1 

131 

Quintile  2 

136 

Quintile  2 

146 

Quintile  4 

150 

Quintile  1 

171 

Quintile  3 

171 

Quintile  3 

171 

Quintile  3 

157 

Quintile  1 

178 

Quintile  2 

178 

Quintile  2 

178 

Quintile  2 

178 

Quintile  2 

171 

Quintile  3 

171 

Quintile  3 

178 

Quintile  2 

178 

Quintile  2 

178 

Quintile  2 

183 

Quintile  2 

185 

Quintile  3 

185 

Quintile  3 

189 

Quintile  2 

193 

Quintile  4 

199 

Quintile  3 

199 

Quintile  3 

199 

Quintile  3 

218 

Quintile  3 

218 

Quintile  3 

218 

Quintile  3 

218 

Quintile  3 

229 

Quintile  2 

234 

Quintile  1 

234 

Quintile  1 
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Chart  3.— No  Volume  LTC-DRG  Crosswalk  and  Quintile  assignment  i— Continued 


LTC-DRG 


255 

258 

259 

260 

261 

267 

279 

282 

286 

289 

291 

293 

298 

309 

313 

314 

322 

327 

328 

330 

333 

334 

335 

337 

338 

340 

343 

349 

351 

353 

354 

355 

356 

357 

361 

362 

363 

364 

370 

371 

372 

373 

374 

375 

376 

377 

378 

379 

380 

381 

382 

383 

384 

385 

386 

387 

388 

390 

391 

392 

393 

396 

402 

405 

407 

411 

412 

417 

422 

441 


Description 


Cross-walked 
LTC-DRG 


Low  volume 

quintile 

assigned 


FX,  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17  

TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC  

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCISION 

PERIANAL  &  PILONIDAL  PROCEDURES 

CELLULITIS  AGE  0-17  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17  

ADRENAL  &  PITUITARY  PROCEDURES  

PARATHYROID  PROCEDURES  

THYROGLOSSAL  PROCEDURES 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W/O  CC 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  0-17  

MINOR  BLADDER  PROCEDURES  W/O  CC  

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC  

URETHRAL  PROCEDURES,  AGE  0-17 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17  

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17  

URETHRAL  STRICTURE  AGE  >17  W  CC  

URETHRAL  STRICTURE  AGE  0-17 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC  

MAJOR  MALE  PELVIC  PROCEDURES  W/O  CC 

TRANSURETHRAL  PROSTATECTOMY  W/O  CC 

TESTES  PROCEDURES,  FOR  MALIGNANCY  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  0-17  

CIRCUMCISION  AGE  0-17  

BENIGN  PROSTATIC  HYPERTROPHY  W/O  CC 

STERILIZATION,  MALE  

PELVIC  EVISCERATION,  RADICAL  HYSTERECTOMY  &  RADICAL  VULVECTOMY 

UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC  

UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC  

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES  

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION  

ENDOSCOPIC  TUBAL  INTERRUPTION  

D&C,  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY 

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY  

CESAREAN  SECTION  W  CC 

CESAREAN  SECTION  W/O  CC  

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES  

VAGINAL  DELIVERY  W  STERILIZATION  &/OR  D&C 

VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/0R  D&C  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/O  OR.  PROCEDURE  

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  O.R.  PROCEDURE  

ECTOPIC  PREGNANCY  ...._ 

THREATENED  ABORTION 

ABORTION  W/O  D&C 

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY  

FALSE  LABOR  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS  

OTHER  ANTEPARTUM  DIAGNOSES  W/O  MEDICAL  COMPLICATIONS  

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACILITY  .... 

EXTREME  IMMATURITY 

PREMATURITY  W  MAJOR  PROBLEMS  

PREMATURITY  W/O  MAJOR  PROBLEMS  

NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS „ 

NORMAL  NEWBORN  

SPLENECTOMY  AGE  >1 7  

SPLENECTOMY  AGE  0-17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17  

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W/O  CC  

ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  0-17  

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W/O  CC  ... 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY  

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY 

SEPTICEMIA  AGE  0-17  

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17  

HAND  PROCEDURES  FOR  INJURIES  


234 
257 
257 
257 
262 
157 
278 
281 
292 
290 
290 
149 
297 
311 
311 
311 
326 
329 
324 
329 
329 
344 
336 
341 
341 
339 
329 
348 
348 
358 
344 
344 
344 
344 
149 
149 
367 
369 
352 
369 
369 
359 
359 
359 
359 
359 
369 
359 
359 
359 
359 
359 
359 
360 
369 
369 
360 
369 
360 
177 
149 
399 
400 
347 
400 
410 
410 
416 
420 
229 


Quintile  1 
Quintile  2 
Quintile  2 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  2 
Quintile  4 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  1 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  4 
Quintile  3 
Quintile  2 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 


Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  1 
Quintile  2 
Quintile  2 
Quintile  1 
Quintile  2 
Quintile  1 
Quintile  3 
Quintile  2 
Quintile  1 
Quintile  3 
Quintile  2 
Quintile  3 
Quintile  1 
Quintile  1 
Quintile  3 
Quintile  1 
Quintile  2 
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Chart  3.— No  Volume  LTC-DRG  Crosswalk  and  Quintile  Assignment  i— Continued 


446 
448 
451 
471 
481 
482 
484 
485 
491 
496 
500 
502 
504 
507 
514 
516 
525 


TRAUMATIC  INJURY  AGE  0-17  

ALLERGIC  REACTIONS  AGE  0-17 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17  

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREMITY  

BONE  MARROW  TRANSPLANT  

TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES  

CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA  

LIMB  REATTACHMENT,  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFICANT  TR 
MAJOR  JOINT  &  LIMB  REATTACHMENT  PROCEDURES  OF  UPPER  EXTREMITY  .. 

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT  

FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG  TRAUMA  . 

CARDIAC  DEFIBRILATOR  IMPLANT  W  CARDIAC  CATH  

PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI   

,  HEART  ASSIST  SYSTEM  IMPLANT 

526  PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W  AMI  .... 

527  ." i  PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W/O  AMI  . 

I ■ 

1  This  chart  does  not  reflect  the  six  transplant  LTC 
which  we  assign  a  relative  weight  of  0.0000. 


Cross-walked 
LTC-DRG 


445 
455 
455 
209 
394 
55 
2 
209 
209 
233 
498 
498 
506 
508 
116 
116 
111 
116 
116 


Low  volume 

quintile 

assigned 


Quintile  3 
Quintile  1 
Quintile  1 
Quintile  5 
Quintile  5 
Quintile  2 
Quintile  5 
Quintile  5 
Quintile  5 
Quintile  4 
Quintile  3 
Quintile  3 
Quintile  5 
Quintile  3 
Quintile  3 
Quintile  3 
Quintile  5 
Quintile  3 
Quintile  3 


-DRGs  (103,  302.  480,  495,  512,  and  513)  or  the  two  "error"  LTC-DRGs  (469  and  470),  for 
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To  illustrate  the  methodology  for 
determining  relative  weights  for  the  159 
LTC-DRGs  with  no  LTCH  cases,  we 
provide  the  following  examples,  which 
refer  to  the  no  voliune  LTC-DRGs 
crosswalk  information  provided  above 
in  Chart  3: 

Example  1 :  There  were  no  cases  in  the 
FY  2001  MedPAR  file  used  for  this  final 
rule  for  LTC-DRG  3  (Craniotomy  Age  0- 
17).  Since  the  period  of  time 
surrounding  the  surgery  and  the  post- 
operative care  are  similar  in  resource 
use  and  the  length  and  complexity  of 
the  surgical  procedines  and  the  length 
of  stay  are  similar,  we  determined  that 
LTC-DRG  1  (Craniotomy  Age  >  17 
Except  for  Traiuna),  which  is  assigned 
to  low  volume  quintile  "5  for  the  purpose 
of  determining  the  relative  weights, 
displayed  similar  clinical  and  resource 
use.  Therefore,  we  assign  the  same 
relative  weight  of  LTC-DRG  1  of  1.8783 
(quintile  5)  (Table  3  in  the  Addendiun 
to  this  final  rule)  to  LTC-DRG  3. 

Example  2:  There  were  no  LTCH 
cases  in  the  FY  2001  MedPAR  file  used 
in  this  final  rule  for  LTC-DRG  91 
(Simple  Pneumonia  and  Pleiuisy  Age  0- 
17).  Since  the  severity  of  illness  in 
patients  with  bronchitis  and  asthma  are 
similar  in  patients  regardless  of  age,  we 
determined  that  LTC-DRG  90  (Simple 
Pneumonia  and  Pleurisy  Age  >17 
without  CC)  displayed  similar  clinical 
and  resoince  use  characteristics  and 
have  a  similar  length  of  stay  to  LTC- 
DRG  91.  There  were  over  25  cases  in 
LTC-DRG  90.  Therefore,  it  is  not 
assigned  to  a  low  voliune  quintile  for 
the  purpose  of  determining  the  relative 
weights.  However,  imder  our 
methodology,  LTC-DRG  91,  with  no 
LTCH  cases,  needs  to  be  grouped  to  a 
low  volume  quintile.  We  identified  that 
the  quintile  with  the  closest  weight  to 
LTC-DRG  90  (0.7921;  see  Table  3  in  the 
Addendiun  to  this  final  rule)  was  low 
volume  quintile  3  (0.8284;  see  Table  3 
in  the  Addendum  to  this  final  rule). 
Therefore,  we  assign  LTC-DRG  91  a 
relative  weight  of  0.08284. 

Furthermore,  we  establish  LTC-DRG 
relative  weights  of  0.0000  for  heart, 
kidney,  liver,  lung,  pancreas,  and 
simultaneous  pancreas/kidney 
transplants  (LTC-DRGs  103,  302,  480, 
495,  512  and  513,  respectively)  because 
Medicare  will  only  cover  these 
procedures  if  they  aie  performed  at  a 
hospital  that  has  been  certified  for  the 
specific  procediu^s  by  Medicare.  We 
only  include  these  six  transplant  LTC- 
DRGs  in  the  GROUPER  program  for 
administrative  purposes.  Since  we  use 
the  same  GROUPER  program  for  LTCHs 
as  is  used  under  the  acute  care  hospital 
inpatient  prospective  payment  system, 
removing  these  DRGs  would  be 


administratively  burdensome.  Based  on 
our  research,  we  found  that  most  LTCHs 
only  perform  minor  surgeries,  such  as 
minor  small  and  large  bowel 
procedures,  to  the  extent  any  surgeries 
are  performed  at  all.  Given  the  extensive 
criteria  that  must  be  met  to  become 
certified  as  a  transplant  center  for 
Medicare,  we  believe  it  is  unlikely  that 
any  LTCHs  would  become  certified  as  a 
transplant  center.  In  fact,  in  the  nearly 
20  years  since  the  implementation  of  the 
acute  care  hospital  inpatient  prospective 
payment  system,  there  has  never  been  a 
LTCH  that  even  expressed  an  interest  in 
becoming  a  transplant  center. 

Again,  we  note  that  as  this  system  is 
dynamic,  it  is  entirely  possible  that  the 
number  of  LTC-DRGs  with  a  zero 
volume  of  LTCH  cases  based  on  the 
system  will  vary  in  the  future.  We  used 
the  best  most  recent  available  claims 
data  in  the  MedPAR  file  to  identify  zero 
volume  LTC-DRGs  and  to  determine  the 
relative  weights  in  this  final  rule. 

Table  3  in  the  Addendum  to  this  final 
rule  lists  the  LTC-DRGs  and  their 
respective  relative  weights  and 
arithmetic  mean  length  of  stay. 

B.  Special  Cases:  General 

Under  section  123  of  Public  Law  106- 
113,  the  Secretary  generally  has  broad 
authority  in  developing  the  prospective 
pajmient  system  for  LTCHs.  The  statute 
also  provides  the  Secretary  with  broad 
authority  in  determining  whether  (and 
how)  to  make  adjustments  to  LTCH 
prospective  payment  system  payments. 
Section  307  of  Public  Law  106-554 
directs  the  Secretary  to  "examine" 
appropriate  adjustments  to  the  LTCH 
prospective  payment  system,  including 
certain  specific  adjustments,  but  the 
Secretary  continues  to  have  discretion 
as  to  whether  to  provide  for  adjustments 
to  reflect  variations  in  the  necessary 
costs  of  treatment  among  LTCHs. 

Generally,  LTCHs,  as  described  in 
section  1886(d)(l)(B)(iv)  of  the  Act,  are 
distinguished  from  other  inpatient 
hospital  settings  by  maintaining  an 
average  length  of  stay  greater  than  25 
days.  However,  LTCHs  also  have  certain 
"special"  cases  that  have  stays  of 
considerably  less  than  the  average 
length  of  stay  and  that  receive 
significantly  less  than  the  full  course  of 
treatment  for  a  specific  LTC-DRG.  Such 
cases  would  be  paid  inappropriately  if 
the  hospital  were  to  receive  the  full 
LTC-DRG  payment.  Further,  because  of 
the  budget  neutrality  requirement  of 
section  123(a)(1)  of  Public  Law  106-113. 
"overpayment"  for  these  "special"  cases 
would  reduce  payments  for  all  other 
cases  that  warrant  full  payment  based 
on  the  LTCH  services  delivered.  We 
discuss  the  special  cases  below  in  terms 


of  definitions,  policy  rationale,  and 
payment  methodology. 

In  the  proposed  rule,  we  proposed 
three  subsets  of  special  cases:  very 
short-stay  discharges,  short-stay  outlier 
discharges,  and  interrupted  stays.  In  this 
final  rule,  in  response  to  comments,  we 
are  not  adopting  our  policy  concerning 
very  short-stay  discharges,  and  are 
instead  extending  a  revised  short-stay 
outlier  policy  to  include  stays  of  1  to  7 
days,  as  explained  in  the  comments  and 
responses  regarding  short-stay  outliers 
in  section  X.C.  of  this  preamble. 
However,  we  have  specifically 
addressed  the  comments  regarding  ver\- 
short-stay  discharges  in  section  X.D.  of 
this  preamble.  Also,  in  response  to 
comments,  we  are  simplifying  our 
interrupted  stay  policy  to  incorporate  a 
methodology  that  relies  on  a  fixed 
number  of  days  to  determine  payment 
for  readmission  from  acute  care 
hospitals  or  IRFs,  as  explained  in 
section  X.E.  of  this  preamble. 

C.  Special  Cases:  Short-Stay  Outliers 

In  the  March  22.  2002  proposed  rule, 
we  proposed  to  apply  a  special  payment 
policy  to  short-stay  cases  with  a  length 
of  stay  between  8  and  two-thirds  the 
average  length  of  stay  for  each  LTC- 
DRG.  We  based  the  proposed  policy  on 
the  belief  that  many  of  these  patients 
could  have  been  treated  more 
appropriately  in  an  acute  hospital 
subject  to  the  acute  care  hospital 
inpatient  prospective  payment  system. 
Therefore,  we  proposed  to  implement  a 
short-stay  outlier  policy  for  cases  with 
a  length  of  stay  beyond  7  days,  but  not 
more  than  two-thirds  the  average  length 
of  stay  for  the  DRG. 

A  snort-stay  outlier  case  may  occur 
when  a  beneficiary  receives  less  than 
the  full  course  of  treatment  at  the  LTCH 
before  being  discharged.  These  patients 
may  be  discharged  to  another  site  of 
care  or  they  may  be  discharged  and  not 
readmitted  because  they  no  longer 
require  treatment.  Furthermore,  patients 
may  expire  early  in  their  LTCH  stay. 

As  noted  above,  generally  LTCHs  are 
defined  by  statute  as  having  an  average 
length  of  stay  of  greater  than  25  days. 
We  believe  that  a  payment  adjustment 
for  short-stay  outlier  cases  results  in 
more  appropriate  payments,  since  these 
cases  most  likely  would  not  receive  a 
full  course  of  treatment  in  such  a  short 
period  of  time  and  a  full  LTC-DRG 
payment  may  not  always  be  appropriate. 
Payment-to-cost  ratios  simulated  for 
LTCHs,  for  the  cases  described  above, 
show  that  if  LTCHs  receive  a  full  LTC- 
DRG  payment  for  those  cases,  they 
would  be  significantly  "overpaid  '  for 
the  resources  they  have  actually 
expended. 
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We  also  believe  that  providing  a 
reduced  payment  for  short-stay  outlier 
cases  neither  encoiu-ages  hospitals  to 
admit  patients  for  whom  they 
knowingly  are  unable  to  provide 
complete  treatment  in  order  to 
maximize  payment,  nor  severely 
penalizes  providers  that,  in  good  faith, 
admit  a  patient  and  provide  some 
services  before  realizing  that  the 
beneficiary  would  receive  more 
appropriate  treatment  at  another  site  of 
care.  As  explained  in  the  proposed  rule, 
establishing  a  short-stay  outlier  payment 
for  these  types  of  cases  addresses  the 
incentives  inherent  in  a  discharge-based 
prospective  payment  system  for  LTCHs 
for  treating  patients  with  a  short  length 
of  stay.  One  of  the  primary  objectives  of 
a  prospective  payment  system  is  to 
provide  incentives  for  hospitals  to 
become  more  efficient  and,  in  doing  so, 
to  ensiu^  that  they  can  still  receive 
adequate  and  appropriate  payments. 
Because  the  LTCH  prospective  payment 
system  rates  are  set  to  be  budget  neutral, 
providing  a  full  prospective  payment 
system  pajnnent  for  those  cases  that  do 
not  actually  require  the  full  course  of 
treatment  would  reduce  payments  for 
cases  that  warrant  full  payment  based 
on  the  LTCH  services  furnished. 
Therefore,  we  continue  to  believe  that  a 
short-stay  outlier  policy  permits  more 
equitable  payment. 

In  considering  possible  short-stay 
outlier  policies,  we  sought  to  balance 
appropriate  payments  to  shorter  stay 
cases,  which  are  generally  less 
expensive  than  the  average  case  in  each 
LTC-DRG,  and  payments  to  the  more 
expensive  inlier  cases  (as  defined  in 
section  X.A.2.  of  this  preamble)  in  each 
LTC-DRG.  In  the  absence  of  a  short-stay 
outlier  policy,  based  on  analysis  of 
payment- to-cost  ratios,  the  full  LTC- 
DRG  payment  would  "overpay"  the 
short-stay  cases  and  "imderpay"  the 
inlier  cases.  We  estimated  that  a  short- 
stay  outlier  policy  that  results  in 
payment-to-cost  ratios  that  are  at  (or 
close  to)  1.0  would  ensure  appropriate 
payments  to  both  short-stay  and  inlier 
cases  within  a  LTC-DRG  because,  on 
average,  payments  closely  match  costs 
for  these  cases  under  this  prospective 
payment  system. 

With  no  short-stay  outlier  policy,  we 
estimated  that  payment-to-cost  ratios 
would  be  greater  than  2.0  for  cases  with 
lengths  of  stay  below  the  average  length 
of  stay  for  the  LTC-DRG.  In  the 
proposed  rule,  we  considered 
determining  adjustments  to  the  per 
discharge  payment  using  the  following 
three  alternative  short-stay  outlier 
threshold  policies: 

•  The  least  of  100  percent  of  the  cost 
of  the  case,  100  percent  of  the  LTG-DRG 


specific  per  diem  amount  multiplied  by 
the  length  of  stay,  or  the  full  LTC-DRG 
payment  for  cases  with  a  length  of  stay 
between  8  days  and  the  average  length 
of  stay  of  the  LTC-DRG; 

•  The  least  of  150  percent  of  the  cost 
of  the  case,  150  percent  of  the  LTC-DRG 
specific  per  diem  amoimt  midtiplied  by 
the  lengUi  of  stay,  or  the  full  LTC-DRG 
payment  for  cases  with  a  length  of  stay 
between  8  days  and  two-thirds  of  the 
average  length  of  stay  of  the  LTC-DRG; 

or 

•  The  least  of  200  percent  of  the  cost 
of  the  case,  200  percent  of  the  LTC-DRG 
specific  per  diem  amoimt  multiplied  by 
the  length  of  stay,  or  the  hill  LTC-DRG 
payment  for  cases  with  a  length  of  stay 
between  8  days  and  half  of  the  average 
length  of  stay  of  the  LTC-DRG. 

In  each  of  the  three  alternatives 
examined,  the  short-stay  outlier  day 
threshold  corresponds  to  the  day  where 
the  full  LTC-DRG  payment  would  be 
reached  by  paying  the  specified 
percentage  of  the  per  diem  amount  for 
the  LTC-DRG.  This  would  result  in  a 
gradual  increase  in  payment  as  the 
length  of  stay  increases  without 
producing  a  "payment  cfiff,"  which  will 
provide  an  incentive  to  discharge  a 
patient  one  day  later  because  there  will 
be  a  significant  increase  in  the  pajmient. 

Our  analysis  in  the  proposed  rule 
showed  that  of  these  three  options,  in 
conjimction  with  the  proposed  very 
short-stay  discharge  policy,  the  most 
appropriate  policy  for  short-stay  outliers 
was  to  adjust  the  per  discharge  payment 
by  paying  the  least  of  150  percent  of 
cost,  150  percent  of  the  LTC-DRG  per 
diem  amount,  or  the  full  LTC-DRG 
payment.  The  analysis  showed  that 
payment-to-cost  ratios  for  both  cases 
that  would  be  identified  as  short-stay 
outliers  and  inlier  cases  (that  are  below 
the  high-cost  outlier  threshold)  will  be 
at  or  slightly  above  1.0.  We  believed  that 
this  alternative  would  most 
appropriately  pay  cases  identified  as 
short-stay  outliers,  inlier  cases,  and 
longer  stay  cases  without  an  incentive  to 
provide  inefficient  care. 

Payment  simulations  that  we 
conducted  for  the  proposed  rule  showed 
that,  of  the  LTCH  cases  in  the  FY  2000 
MedPAR  file  with  a  length  of  stay 
between  8  days  and  two-thirds  of  the 
average  length  of  stay  of  the  LTC-DRG 
under  the  system,  payment  to  60.8 
percent  of  those  cases  would  be  capped 
at  150  percent  of  cost.  Therefore,  we 
proposed  to  define  a  short-stay  outlier 
as  a  case  that  had  a  length  of  stay 
between  8  days  and  two-thirds  of  the 
arithmetic  average  length  of  stay  for 
each  LTC-DRG  (proposed  §412.529). 
We  also  proposed  to  adjust  the  per 
discharge  payment  by  paying  a  short- 


stay  outlier  case  (defined  in  proposed 
§  412.529(a))  the  least  of:  (1)  150  percent 
of  the  LTC-DRG  specific  per  diem 
amoxmt  multiplied  by  the  length  of  stay; 
(2)  150  percent  of  the  cost  of  tiie  case; 
or  (3)  the  full  LTC-DRG  payment 
(proposed  §  412.529(c)(1)). 

We  proposed  to  determine  the  LTC- 
DRG  specific  per  diem  based  payment 
using  the  standard  Federal  payment  rate 
(Federal  payment  rate  x  LTC-DRG 
weight)  and  the  arithmetic  mean  length 
of  stay  of  the  specific  LTC-DRG 
(proposed  §  412.529(c)(2)).  We  proposed 
that  the  cost  of  a  case  would  be 
determined  using  the  hospital-specific 
cost-to-charge  ratio  and  the  Medicare 
allowable  charges  for  the  case  (proposed 
§  412.529(c)(3)). 

Comment:  Several  commenters 
supported  the  proposed  short-stay 
outlier  policy.  However,  they 
recommended  that  this  policy  also  be 
used  as  the  basis  for  payment  for  cases 
in  which  the  LTCH  stay  is  7  days  or  less 
in  lieu  of  our  proposed  very  short-stay 
discharge  policy. 

Response:  We  appreciate  the 
conunenters'  support  for  the  short-stay 
outlier  policy  and  the  suggestion  to 
apply  it  to  stays  of  7  days  or  less,  which, 
in  the  proposed  rule,  fell  under  the  very 
short-stay  discharge  policy.  Accoimting 
for  stays  significantly  imder  the  average 
length  of  stay  in  a  LTCH  is  an  important 
feature  of  a  LTCH  prospective  payment 
system. 

In  response  to  the  commenters' 
recommendation,  we  reconsidered  the 
policies  for  both  the  very  short-stay 
discharge  and  the  short-stay  outlier. 
Policy  considerations  imderlying  the 
short-stay  outlier  and  the  proposed  very 
short-stay  discharge  categories  were 
similar.  Patient  stays  that  fell  under 
either  category  were  not  likely  to  have 
received  a  full  course  of  treatment  and, 
therefore,  for  these  cases,  LTCHs  should 
not  receive  payment  based  on  the 
provision  of  a  full  course  of  treatment. 
Based  on  the  similar  policy 
underpinnings  of  each  policy  and  our 
awareness  of  the  payment  "cliff"  effect 
between  stays  with  a  length  of  stay  of  7 
days  and  a  length  of  stay  of  8  days,  we 
revisited  our  data.  As  a  result  of  our 
reevaluation,  we  have  determined  that 
we  can  still  meet  the  goals  of  our  policy 
considerations  by  eliminating  the  very 
short-stay  discharge  policy  and 
extending  a  modified  version  of  the 
short-stay  outlier  policy  to  days  1 
through  7  in  the  LTCH  length  of  stay. 

In  order  to  accommodate  the  addition 
of  cases  with  a  length  of  stay  of  7  days 
or  less  to  the  short-stay  outlier  pajmaent 
category,  we  analyzed  numerous  data 
simulations  to  determine  how  to 
reasonably  adjust  the  proposed  payment 
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percentage  formula,  for  example,  the 
lesser  of  150  percent  of  cost  or  150 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay.  If  we  were  to  simply  maintain 
the  proposed  methodology  for  short-stay 
outliers  and  apply  it  to  discharges  with 
a  length  of  stay  between  1  and  7  days, 
we  foimd  that  we  would  be 
"overpaying"  significantly  for  those 
stays  and  "imderpaying"  for  stays 
categorized  as  inliers.  We  considered 
adjusting  the  percentage  to  130  or  125 
percent;  however,  we  found  these 
percentages  did  not  result  in  payments 
with  an  appropriate  disincentive  for 
admitting  patients  who  are  likely  to  stay 
at  the  LTCH  for  7  days  or  less.  After 
additional  simulations,  we  determined 
that  the  most  appropriate  percentage 
that  maintains  a  pa)anent-to-cost  ratio  of 
approximately  1  for  7  days  or  less  is  120 
percent.  We  determined  that  if  we 
adjust  the  payment  percentage  from  150 
to  120  percent,  we  also  need  to  adjust 
the  upper  day  threshold  from  two-thirds 
of  the  average  length  of  stay  for  the 
LTC-DRG  to  five-sixths  of  the  geometric 
average  length  of  stay  for  the  LTC-DRG. 
As  discussed  in  detail  later  in  this 
section,  we  foimd  that  five-sixths  of  the 
geometric  (versus  the  arithmetic) 


average  length  of  stay  would  be  the 
short-stay  outlier  threshold  where  the 
full  LTC-DRG  payment  would  be  made 
at  120  percent.  That  is,  by  adjusting  the 
per  discharge  payment  by  paying  at  120 
percent  of  the  per  diem  DRG  payment, 
once  a  stay  reaches  five-sixths  of  the 
geometric  average  length  of  stay  for  the 
LTC-DRG,  the  full  DRG  payment  will 
have  been  made.  This  results  in  a 
gradual  increase  in  payment  as  the 
length  of  stay  increases.  If  we  retained 
the  original  two-thirds  of  the  average 
length  of  stay  for  the  LTC-DRG  criteria, 
it  would  have  produced  a  payment 
"cliff'  that  would  have  provided  an 
incentive  to  extend  a  patient's  stay  for 
one  or  more  days  beyond  the  "two- 
thirds  average  day"  in  order  to  receive 
a  significant  increase  in  payment. 

As  a  result  of  this  analysis,  in  this 
final  rule,  we  are  revising  the  short-stay 
outlier  policy  to  adjust  the  per  discharge 
payment  by  paying  the  least  of  120 
percent  of  the  cost  of  the  case,  120 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  of  that  discheirge,  or  the  full 
LTC-DRG  payment,  for  all  cases  with  a 
length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG. 


As  a  consequence  of  our  elimination 
of  the  very  short-stay  discharge  policy, 
the  reduction  to  the  percentage  from  150 
to  120  percent,  and  the  extension  of  the 
upper  day  threshold  from  two-thirds  of 
the  arithmetic  average  length  of  stay  to 
five-sixths  of  the  geometric  average 
length  of  stay,  the  standard  Federal  base 
rate  increased  fi-om  $27,649  in  the 
proposed  rule  to  $34,956  in  this  final 
rule.  The  reduction  in  the  percentage  to 
120  percent  does  not  necessarily 
correlate  to  a  reduction  in  payment 
under  the  revised  short-stay  outlier 
policy  since  the  120  percent  is  applied 
to  a  higher  LTC-DRG  payment. 
Furthermore,  because  we  are  ultimately 
constrained  by  maintaining  budget 
neutrality,  a  change  in  one  policy  may 
require  corresponding  changes  to  other 
policies.  However,  these  changes  are  not 
necessarily  substantial,  and,  as  a  result, 
the  overall  effects  of  our  changes  in  this 
final  rule  may  be  minimal.  For  example, 
when  we  consider  how  the  elimination 
of  the  very  short-stay  discharge  policy 
actually  impacts  payment  under  the 
LTCH  prospective  payment  system  for 
LTC-DRGs  271  and  461.  the  actual 
adjusted  payment  for  these  DRGs  did 
not  change  significantly  between  the 
proposed  rule  and  the  final  rule. 


Rule 

Base  rate 
(BR) 

DRG 

Description 

Relative 
weight  (RW) 

Average 

length  of 

stay  (ALOS) 

Full  DRG 
payment 
(BR'RW) 

Perd.em         ^''^Tl 
(full  DRG         Pi'^LIl 
pay/AIOS)       aPP^Pnate 
^  "^          '       percentage 

Proposed  (150%)  .. 

$27,649 
34,956 

271 
271 

Skin  Ulcers  

1.2354 
0.9714 

39.1 

31.1 

$34,158 
33.956 

$873             $1,310 

Final  (120%) 

Skin  Ulcers 

1  092                1  310 

Proposed  (150%)  .. 
Final  (120%) 

327,649 
34,956 

416 
416 

Septicemia  Age  >17 
Septicemia  Age  >1 7 

1.1??? 

0.9612 

29.4 
25.9 

$31,028 
33.600 

$1,055              $1,583 
1  297                 1  557 

Thus,  despite  the  reduction  of  the 
percentage  from  150  to  120  percent,  it 
is  evident  that  the  actual  payment 
differences  between  the  two  policies  are 
remarkably  minimal. 

To  summarize,  the  results  of  the 
changes  in  this  final  rule  to  the  short- 
stay  outlier  policy  are  as  follows:  (1) 
The  percentage  that  is  applied  to 
determine  pajonent  imder  the  short-stay 
outlier  policy  is  changed  from  150 
percent  to  120  percent;  (2)  the  number 
of  discharges  paid  as  short-stay  outliers 
will  increase,  due  to  the  inclusion  of 
cases  that  would  formerly  have  been 
paid  as  very  short^stay  discharges;  (3) 
the  upper  day  threshold  for  short-stay 
outliers  is  extended  bom  two-thirds  of 
the  arithmetic  average  length  of  stay  for 
a  LTC-DRG  to  five-sixths  of  the 
geometric  average  length  of  stay  for  the 
LTC-DRG;  (4)  the  cases  that  fell  under 
the  very  short-stay  discharge  policy  in 
the  proposed  rule  will  now  be  paid  at 


a  higher  rate  under  the  revised  short- 
stay  outlier  policy;  (5)  the  standard 
Federal  base  rate  will  increase,  resulting 
in  higher  overall  payments  being  made 
tolnliers  and  a  higher  base  amount 
upon  which  short-stay  outlier  payments 
are  determined;  and  (6)  the  fixed-loss 
amount  for  high-cost  outliers  will 
decrease  (see  section  X.J. 6.  of  this 
preamble  for  information  on  high-cost 
outliers). 

Comment:  A  number  of  commenters 
considered  our  proposal  to  pay  the  least 
of  three  payment  amounts  for  short-stay 
outliers  to  be  too  burdensome.  They 
indicated  a  preference  to  a  one-payment 
methodology,  regardless  of  the  number 
of  days  of  a  patient's  stay.  Some 
commenters  recommended  elimination 
of  the  payment  related  to  a  percentage 
of  cost  because  they  believed  this 
method  creates  the  wrong  incentive  and 
does  not  reward  efficiency.  The 
commenters  added  that  the  definition  of 


"cost"  under  the  short-stay  outlier 
payment  provision  is  confusing  because 
it  is  not  clear  whether  the  "hospital- 
specific  cost-to-charge  ratio"  used  in  the 
proposed  rule  applies  to  the  current 
year,  the  prior  year,  or  some  other 
period. 

Response:  We  do  not  agree  with  the 
commenters  that  the  calculation  of  the 
short-stay  outlier  payment  is  a  burden 
on  the  LTCH.  The  Medicare  payment  for 
short-stay  outliers  using  the  least  of  the 
three  payment  amounts  is  determined 
by  the  fiscal  intermediary  with  the 
PRICER  software  developed  specifically 
for  the  LTCH  prospective  payment 
system.  The  LTCH  is  not  required  to 
calculate  which  of  the  payment  options 
is  appropriate  for  each  individual 
discharge.  Rather,  the  intermediary'  is 
responsible  for  this  calculation. 

We  also  do  not  agree  with  the 
commenters  that  a  LTCH's  payment 
should  be  based  on  a  one-payment 
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methodology,  regardless  of  the  patient's 
length  of  stay.  As  we  have  stated  above, 
a  single  payment  that  does  not  account 
for  shorter  lengths  of  stay  would 
"overpay"  the  short-stay  cases  and 
"underpay"  the  inlier  cases. 
Furthermore,  since  imder  this  final  rule. 
Medicare  will  adjust  the  per  discharge 
pajrment  by  paying  the  least  of  120 
percent  of  the  cost  of  the  case.  120 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  of  that  discharge,  or  the  full 
LTC-DRG  payment  for  cases  with  a 
length  of  stay  up  to  and  including  five- 
sbcths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG,  we  do  not  believe 
a  lesser  payment  based  on  120  percent 
of  the  cost  of  the  case  creates  the  wrong 
incentives.  Finally,  the  costs  used  to 
determine  Medicare  payment  under  the 
short-stay  outlier  policy  are  taken  from 
the  cost-to-charge  ratio  appearing  on  the 
most  recent  cost  report  as  submitted  by 
the  LTCH  to  the  fiscal  intermediary. 

Comment:  One  commenter  indicated 
that  the  payment  amount  for  short-stay 
outliers  is  too  high  and  provides  for 
reimbursement  that  exceeds  costs  by  50 
percent. 

Response:  The  commenter  is  incorrect 
in  stating  that,  under  the  proposed  rule, 
payment  for  short-stay  outliers  would 
exceed  costs  by  50  percent.  Under  the 
proposed  rule,  LTCHs  would  not  have 
necessarily  been  provided  with  a 
payment  that  exceeded  costs  by  50 
percent,  since  the  proposed  short-stay 
policy  would  have  paid  the  least  of  150 
percent  of  the  cost  of  the  case,  150 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  of  that  discharge,  or  the  full 
LTC-DRG  payment.  Depending  on  the 
stay,  any  one  of  the  three  payment 
categories  could  have  applied,  two  of 
which  were  not  related  to  costs.  In 
addition,  the  short-stay  outlier  policy  to 
which  the  commenters  are  referring  has 
been  changed  in  the  final  rule,  as 
explained  above.  Under  the  revised 
short-stay  outlier  methodology  in  this 
final  rule,  the  percentage  upon  which 
short-stay  outlier  payment  is  based  is  no 
longer  150  percent,  but  is  now  120 
percent.  We  prepared  extensive 
payment  simulations  in  order  to 
develop  an  equitable  short-stay  payment 
policy  for  implementation  in  the 
prospective  payment  system  described 
in  this  final  rule.  In  reconsidering  the 
policy,  we  factored  in  the  elimination  of 
the  very  short-stay  discharge  policy  and 
the  inclusion  of  days  1  through  7  into 
the  short-stay  outlier  policy.  We 
determined  that  the  least  of  120  percent 
of  the  cost  of  the  case,  120  percent  of  the 
LTC-DRG  specific  per  diem  amount 
multiplied  by  the  length  of  stay,  or  the 


full  LTC-DRG  payment  for  cases  with  a 
length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG  would  be  a 
reasonable  payment  for  short-stay 
outlier  cases.  At  this  percentage,  we 
found  that  there  were  still  payment-to- 
cost  ratios  that  provided  a  disincentive 
for  admission  of  patients  that  were 
likely  to  stay  7  days  or  less.  We  also 
determined  that  at  120  percent,  stays 
falling  under  the  short-stay  outlier 
category  would  not  be  "overpaid"  and 
a  larger  amount  of  total  payments  would 
be  made  for  the  care  of  true  inlier 
patients. 

Comment:  Several  commenters 
indicated  that  the  short-stay  and  very 
short-stay  outlier  payment  amounts  are 
too  low.  They  recommended  that,  since 
short-stay  cases  have  medical  therapies 
and  treatment  provided  on  the  day  of 
admission,  short-stay  outliers  should  be 
grouped  into  the  appropriate  LTC-DRG 
and  paid  at  200  percent  of  the  specific 
LTC-DRG  per  diem  for  the  first  day  of 
admission  and  100  percent  of  the  per 
diem  for  each  day  of  stay  thereafter. 
Other  commenters  recommended  a  150- 
percent  per  diem  for  the  first  day  and  a 
100-percent  per  diem  for  each  day 
afterward,  based  on  the  specific  LTC- 
DRG.  Both  groups  of  commenters 
believe  that  a  policy  of  an  increased 
payment  for  the  first  day  of  the  stay  is 
consistent  with  our  policy  on  payment 
for  transfers  under  the  acute  care 
hospital  inpatient  prospective  pa3mient 
system. 

Response:  As  noted  above,  in 
response  to  public  comments,  we  have 
revised  the  proposed  very  short-stay 
discharge  policy.  Under  the  revised 
short-stay  policy,  all  short-stays,  even 
those  with  a  length  of  stay  between  1 
and  7  days,  will  be  grouped  into  their 
specific  LTC-DRGs.  In  response  to  the 
suggestion  that  we  should  provide  for 
an  increased  payment  for  the  first  day^ 
of  the  stay  consistent  with  payments 
under  the  acute  care  hospital  inpatient 
prospective  payment  system,  we  call  the 
commenters'  attention  to  the 
distinctions  between  the  treatment  and 
care  of  patients  at  acute  care  hospitals 
and  the  treatment  and  care  at  LTCHs. 
For  acute  care  hospitals,  existing 
regulations  at  §  412.4(f)  establish  a 
payment  rate  of  twice  the  per  diem 
amount  for  the  first  day  of  the  stay  at  the 
acute  care  hospital  for  the  10  DRGs 
included  in  the  special  transfer  rule  and 
payment  at  the  per  diem  amount  for 
each  subsequent  day,  up  to  the  full  DRG 
payment.  This  policy  presumes  that  the 
patient  has  been  admitted  as  an 
inpatient  to  the  acute  care  hospital  with 
an  acute  medical  condition.  Even  if  the 
patient  did  not  receive  a  full  course  of 


treatment  at  the  acute  care  hospital  and 
was  subsequently  transferred  to  a  LTCH 
or  another  excluded  hospital.  SNF,  or 
HHA.  the  immediate  diagnostic  care  and 
patient  stabilization  required  during 
that  first  day  is  resource-intensive  and 
costly. 

There  are  several  reasons  why  we  do 
not  believe  it  is  appropriate  to  adopt 
this  policy  for  short-stays  under  the 
LTCH  prospective  payment  system. 
First,  according  to  research  done  by 
Urban,  as  well  as  anecdotal  reports 
contained  in  many  of  the  comments  we 
received,  a  significant  majority  of  LTCH 
patients  are  admitted  from  an  acute  care 
hospital,  their  medical  conditions 
having  been  diagnosed  and  treated  and 
their  conditions  stabilized  to  the  extent 
that  they  can  be  discharged  for 
additional  hospital-level  care  at  a  LTCH. 
In  this  common  situation,  we  do  not 
believe  that  the  costs  incurred  on  that 
first  day  would  reasonably  exceed  by 
100  percent,  or  even  by  50  percent,  die 
costs  of  each  subsequent  day  of 
hospitalization. 

Second,  the  calculations  that 
determined  the  daily  payments  under 
the  short-stay  policy  were  derived  bora 
the  DRG-specific  pajrment  rate  that  is 
based  on  the  average  length  of  stay  for 
each  LTC-DRG.  This  means  that  when 
the  patient  is  appropriately  hospitalized 
in  a  LTCH  over  die  course  of  the  stay, 
any  higher  costs  incurred  in  the  first 
days  of  the  stay  were  already  accounted 
for  in  calculating  the  LTC-DRG  relative 
weight.  Finally,  we  reiterate  that  we  are 
not  finalizing  the  proposed  very  short- 
stay  discharge  policy  and  are  instead 
extending  the  revised  short-stay  outlier 
policy  to  stays  of  7  days  or  less.  We 
believe  that  the  short-stay  outlier  policy 
that  we  have  promulgated  in  this  final 
rule  strikes  an  appropriate  balance 
between  not  encouraging  the 
inappropriate  admission  of  short-stay 
patients  to  LTCHs  while  providing 
reasonable  and  equitable  payments  for 
Medicare  patients  who  may  have  been 
admitted  in  good  faith,  but  whose  stays 
fall  in  a  range  below  the  average  length 
of  stay  for  a  LTCH. 

Comment:  Several  commenters 
believed  that  the  short-stay  outlier 
upper  day  threshold  is  too  high  and 
pointed  to  evidence  that  suggests  that 
under  the  proposed  LTCH  prospective 
payment  system,  nearly  half  of  all  LTCH 
cases  would  be  reimbursed  on  a  per 
diem  rather  than  on  a  discharge  basis  as 
required  under  the  law.  They  believed 
that  having  a  large  number  of  cases 
reimbursed  on  a  per  diem  basis 
discourages  the  efficiency  of  a 
discharge-based  prospective  payment 
system. 
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The  commenters  recommended  the 
use  of  an  upper  day  threshold  of  one- 
half  the  arithmetic  average  length  of 
stay.  They  believed  this  upper  day 
threshold  woiUd  reduce  the  high 
industry-wide  portion  of  cases  that 
would  be  paid  on  a  per  diem  basis. 

In  addition,  one  commenter  noted 
that  the  very  short-stay  discharges  were 
removed  from  the  calculation  of  the 
average  length  of  stay  for  each  LTC- 
DRG,  thereby  inflating  each  mean.  In 
effect,  the  commenter  indicated  that 
cases  with  shorter  lengths  of  stay  (1 
through  7  days)  are  not  included  in 
calculating  the  average  length  of  stay; 
and  as  a  result,  the  average  length  of 
stay  for  each  LTC-DRG  is  higher.  This 
commenter  believed  that  the  application 
of  the  threshold  of  two-thirds  to  an 
"inflated"  average  length  of  stay  would 
penalize  LTCHs  twice  for  short-stay 
ouUier  patients. 

Response:  The  LTCH  prospective 
payment  system  in  this  final  rule  was 
designed  predominantly  to  encourage 
efficiency  in  LTCHs  treating  patients 
requiring  long-term  hospital-level  care. 
This  system  functions  on  a  per 
discharge  basis  that  complies  with 
statutory  requirements,  and  provides  for 
adjustments  for  concerns  specific  to 
LTCHs.  In  fact,  the  LTCH  prospective 
payment  system  is  structured  so  that 
greater  overall  dollars  are  spent  on  cases 
that  approximate  the  25-day  average 
stay  of  a  LTCH  patient,  which 
encourages  LTCHs  to  admit  and 
efficiently  treat  patients  who 
specifically  need  long-term  care.  Using 
the  upper  day  threshold  of  one-half,  as 
the  commenter  suggested,  may  indeed 
reduce  the  number  of  cases  paid  imder 
the  adjusted  per  discharge  short-stay 
oudier  policy.  However,  for  the  reasons 
given  in  this  response,  the  commenter's 
suggestion  does  not  comport  with  the 
overall  goals  of  the  LTCH  prospective 
payment  system;  and  we  are  not 
adopting  it. 

Although  the  regression  analyses  and 
simulations  based  on  prior  years' 
TEFRA  data  may  seem  to  indicate  that 
nearly  half  of  LTCH  cases  will  be  paid 
on  an  adjusted  per  discharge  amount, 
we  believe  this  data  analysis  does  not 
necessarily  predict  the  future  behavior 
of  LTCHs  operating  under  a  prospective 
pajrment  system,  llie  data  used  in  the 
analysis  are  a  product  or  reflection  of 
the  practice  patterns  of  hospitals  that 
operate  under  the  mechanisms  of  the 
TEFRA  payment  system,  which  are 
different  from  the  principles  of  a 
prospective  pajrment  system.  However, 
these  are  the  best  data  available  upon 
which  we  can  simulate  LTCH  behavior 
under  the  new  LTCH  prospective 
payment  system.  We  believe  that  once 


the  LTCH  prospective  payment  system 
is  implemented,  the  practice  patterns  of 
LTCHs  will  change.  We  anticipate  that 
hospitals  will  alter  their  admission, 
treatment,  and  discharge  patterns.  Thus, 
we  fully  expect  that  an  increasing 
majority  of  cases  will  be  reimbursed  on 
an  unadjusted  per  discharge  basis 
during  the  transition  from  reasonable 
cost-based  reimbursement  to 
prospective  payments.  The  transition 
period  of  5  years,  designed  to  allow 
LTCHs  to  gradually  adapt  to  the  LTCH 
prospective  payment  system,  should 
give  LTCHs  the  opportunity  to  alter 
admission,  discharge,  treatment,  and 
transfer  patterns  as  needed  for 
maximum  clinical,  as  well  as 
administrative,  efficiency. 

Based  on  our  experience  in 
implementing  other  Medicare 
prospective  pajmient  systems,  we  fully 
expect  that  as  new  data  are  received,  we 
may  revisit  policy  decisions  described 
in  this  final  rule.  Furthermore,  our 
Office  of  Research,  Development,  and 
Information  will  be  tracking  the  impact 
of  the  prospective  payments  on  LTCHs, 
other  hospitals  that  treat  long-term  care 
patients,  and  other  postacute  care 
providers,  which  will  enable  us  to 
determine  whether  additional  policy 
changes  are  warranted. 

As  explained  previously,  the  short- 
stay  outlier  upper  day  threshold 
corresponds  to  the  day  where  the  full 
LTC-DRG  pajrment  would  be  reached 
by  paying  die  specified  percentage  of 
the  per  diem  amount  for  the  LTC-DRG. 
This  threshold  was  chosen  to  create  a 
gradual  increase  in  payment  as  the 
length  of  stay  increases  without 
producing  a  payment  "clifP".  In  the 
proposed  rule,  short-stay  outlier 
payments  were  limited  by  150  percent 
of  the  per  diem  amount  for  the  LTC- 
DRG.  Accordingly,  the  upper  day 
threshold  was  also  established  at  two- 
thirds  to  assure  that  the  full  DRG 
payment  woidd  be  paid  should  the 
patient's  stay  equal  two-thirds  of  the 
arithmetic  average  length  of  stay  of  the 
LTC-DRG. 

Because  we  revised  the  proposed 
short-stay  outlier  policy  for  this  final 
rule  to  also  apply  to  discharges  that  had 
been  proposed  to  be  paid  as  very  short- 
stay  discharges,  as  requested  by  the 
commenters,  we  also  reviewed  the 
methodology  for  calculating  the  average 
length  of  stay  for  each  LTC-DRG  to 
determine  the  percentage  of  discharges 
that  will  be  treated  as  short-stay 
outliers.  Although  we  had  originally 
used  the  arithmetic  mean  (which  is  the 
most  commonly  used  measure  of  central 
tendency)  for  this  calculation  in  the 
proposed  rule,  we  now  believe  that 
there  are  certain  statistical  advantages, 


such  as  increased  mathematical  stability 
and  accuracy,  in  using  the  geometric 
mean  for  determining  the  average  length 
of  stay  for  each  LTC-DRG  in  the  revised 
short-stay  outlier  policy.  Lengths  of 
stays  within  a  DRG  are  log-normally 
distributed.  This  is  because  each 
individual  length  of  stay  may  or  may 
not  be  extremely  long,  but  it  cannot  be 
less  than  zero.  A  log-normal 
distribution,  by  definition,  is  normal 
when  converted  to  logarithms.  After 
further  simulations  and  research,  we 
have  found  that  the  geometric  mean  is 
statistically  more  accurate  in  locating 
the  center  of  the  distribution  of  length 
of  stays  within  a  DRG,  which  is  the 
result  we  desire.  In  addition,  geometric 
weights  are  not  likely  to  be  influenced 
by  a  few  very  long-stay  cases  and, 
therefore,  are  more  stable  over  time. 
Accordingly,  we  are  revising  our 
calculation  for  determining  length  of 
stay  for  short-stay  ouUiers  to  account  for 
the  geometric  mean.  In  the  acute  care 
hospital  inpatient  prospective  payment 
system  postacute  transfer  policy 
(§  412.4(f)),  the  geometric  mean  length 
of  stay  for  each  DRG  is  used  to 
determine  per  diem  payments.  For  the 
reasons  outlined  above,  we  believe  that 
it  is  desirable  to  adopt  a  methodology  in 
the  final  rule  consistent  with  that  used 
in  the  acute  care  hospital  inpatient 
prospective  payment  system. 

In  this  final  rule,  we  have  set  the  per 
discharge  adjustment  for  each  LTC-DRG 
at  120  percent  of  the  adjusted  per  diem 
amoimt  for  each  LTC-DRG  for  the  short- 
stay  oudier  policy.  The  corresponding 
upper  day  threshold  that  must  be 
established  to  assure  that  the  full  DRG 
payment  is  made  by  the  last  day  of  the 
short-stay  ouUier  payment  is  five-sixths 
of  the  geometric  average  length  of  stay 
of  the  LTC-DRG.  We  are  aware  that  this 
upper  day  threshold  may  initially  create 
a  situation  where  there  are  a  higher 
number  of  cases  that  are  paid  on  an 
adjusted  per  discharge-basis.  However, 
we  expect  significant  changes  in  the 
types  of  patients  admitted  to  LTCHs,  as 
LTCHs  adjust  to  the  prosjjective 
payment  system,  which  will  reduce  the 
number  of  patients  in  LTCHs  that  are 
paid  as  short-stay  outiiers. 

We  disagree  that  our  method  of 
calculating  the  average  length  of  stay  for 
the  short-stay  outlier  policy  would 
penalize  LTCHs  twice.  As  the 
commenter  indicated,  we  do  not  include 
days  1  through  7  in  the  calculation  of 
the  average  length  of  stay  for  each  LTC- 
DRG.  Even  though  we  are  now 
incorporating  days  1  through  7  into  the 
short-stay  outlier  payment  category,  our 
simulations  have  indicated  that  by 
including  these  extremely  short  stays  in 
our  mean  calculations,  the  average 
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length  of  stay  for  each  LTC-DRG  would 
be  inappropriately  reduced  and  would 
then  significantly  bias  payments  against 
inlier  cases.  If  stays  of  7  days  or  less 
were  included  in  the  calculations  of  the 
average  length  of  stay  for  each  LTC- 
DRG,  then  3ie  mean  of  each  LTC-DRG 
would  decrease  and  stays  of  shorter 
days  would  qualify  for  a  full  LTC-DRG 
payment.  As  the  system  must  be  budget 
neutral,  this  leads  to  a  situation  where 
more  total  dollars  of  payment  would  be 
shifted  to  shorter  stays  and,  therefore, 
longer  stays  would  receive  less 
payment.  We  do  not  believe  that  it  is 
appropriate  to  decrease  payment  to 
longer  stays  that  actually  receive  a  more 
representative  and  complete  course  of 
care  in  order  to  increase  payments  to 
shorter  stays.  Therefore,  in  this  final 
rule,  we  continue  to  exclude  stays  of  7 
days  or  less  from  our  calculations  of  the 
average  length  of  stay  for  each  DRG,  as 
was  provided  for  in  the  proposed  rule. 

In  addition,  in  the  proposed  rule, 
cases  of  7  days  or  less  were  assigned  to 
two  specific  DRGs  in  the  proposed  rule, 
and  their  costs  were  factored  into  those 
DRG  weights.  Although  cases  that  we 
proposed  to  be  assigned  as  very  short- 
stay  discharges  are  paid  in  this  final  rule 
under  the  category  of  short-stay  outliers, 
we  continue  to  believe  that  cases  with 
stays  of  up  to  7  days  should  not  be 
included  in  the  calculation  of  relative 
weights.  This  is  because  DRG  relative 
weights  should  reflect  the  average  of 
resources  used  on  representative  cases 
of  a  specific  lype.  Stays  of  7  days  or  less 
do  not  receive  or  benefit  from  treatment 
that  is  typical  in  a  LTCH  stay.  Full 
resources  are  not  used  in  the  earlier 
stages  of  admission  to  a  LTCH.  If  we  did 
include  stays  of  7  days  or  less  in  the 
computation  of  the  relative  weights,  the 
value  of  most  weights  would  decrease 
and,  therefore,  inlier  payments  would 
decrease.  We  do  not  believe  that  it  is 
appropriate  to  compromise  the  integrity 
of  the  payment  determination  at  the 
expense  of  those  inlier  cases  that 
actually  benefit  from  and  receive  a  full 
coiuse  of  treatment  at  a  LTCH.  in  order 
to  include  these  very  short-stays  in  the 
computation  of  the  relative  weights.  (As 
noted  in  section  X.A.2.  of  this  preamble, 
stays  of  8  days  or  over  are  included  in 
the  calculations  of  the  relative  weights 
on  a  fractional  basis.) 

Nevertheless,  for  payment  purposes, 
we  are  treating  LTCH  stays  of  7  days  or 
less  as  short-stay  outliers,  since  we 
believe  that  a  LTCH  should  not  be 
penalized  for  those  occasions  when,  in 
good  faith,  it  admits  a  patient,  who 
shortly  after  admission,  expires  or  is 
transferred  to  a  more  appropriate 
setting.  We  also  believe  that 
incorporating  payments  for  stays  of  7 


days  or  less  into  the  final  short-stay 
outlier  formula  considerably  simplifies 
the  payment  svstem. 

After  consiaeration  of  the  public 
comments  received  and  reevaluating  our 
proposed  policy,  we  are  adopting  as 
final  a  short-stay  outlier  policy  that  will 
apply  to  all  LTCH  admissions  with  a 
length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG.  The  short-stay 
outlier  policy  will  pay  the  least  of  120 
percent  of  the  cost  of  the  case,  120 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay  for  that  discharge,  or  the  full 
LTC-DRG  payment. 

D.  Proposed  Payments  for  Special  Cases 
of  Very  Short-Stay  Discharges 

As  mentioned  earlier  in  section  X.B. 
of  this  preamble,  in  the  March  22,  2002 
proposed  rule,  we  proposed  at  §412.527 
to  define  a  very  short-stay  discharge  as 
a  discharge  that  has  a  length  of  stay  of 
7  days  or  less  (regardless  of  the  LTC- 
DRG  assignment),  irrespective  of  the 
discharge  designation  (including  cases 
where  the  patient  expires).  We  indicated 
that  a  very  short-stay  discharge  often 
occurs  when  it  is  determined,  following 
admission  to  a  LTCH,  that  the 
beneficiary  would  receive  more 
appropriate  care  in  another  setting.  For 
example,  a  patient  may  experience  an 
acute  episode  or  require  more  intensive 
rehabilitation  therapy  than  is  available 
at  the  LTCH.  Other  circumstances  that 
we  believed  would  weurant 
classification  as  a  very  short-stay 
discharge  would  involve  patients  who 
were  either  discharged  to  their  home  or 
who  expired  within  the  first  7  days  of 
being  admitted  to  a  LTCH. 

Since  LTCHs  are  defined  by  statute  as 
generally  having  an  average  length  of 
stay  greater  than  25  days,  we  proposed 
to  make  an  adjustment  for  very  short- 
stay  discharges  in  order  to  make 
appropriate  payment  to  cases  that  may 
not  necessarily  require  the  type  of 
services  intended  to  be  provided  at  a 
LTCH  or  may  have  been  transferred 
from  an  acute  hospital  prematurely. 
Further,  we  believed  that  providing  a 
special  payment  for  very  short-stay 
discharges  neither  encourages  hospitals 
to  admit  patients  for  whom  they 
knowingly  are  unable  to  provide 
complete  treatment  in  order  to 
maximize  payment,  nor  severely 
penalizes  providers  that,  in  good  faith, 
admit  a  patient  and  provide  some 
services  before  realizing  that  the 
beneficiary  will  receive  more 
appropriate  treatment  at  another  site  of 
care. 

As  stated  in  the  proposed  rule,  we 
also  believed  that  establishing  a  special 


payment  for  a  discharge  with  a  very 
short  length  of  stay  is  critical  in 
implementing  a  discharge-based 
prospective  payment  system.  Because 
the  rates  are  set  to  be  budget  neutral,  if 
we  did  not  make  an  adjustment  for  stays 
significantly  shorter  than  the  average 
length  of  stay  in  a  LTCH,  providing  a 
full  prospective  payment  system 
payment  for  very  short-stay  LTCH  cases 
would  inappropriately  reduce  payments 
for  nonshort-stay  LTCH  cases. 

To  improve  the  accuracy  of  the 
payments,  we  proposed  to  categorize 
very  short-stay  discharge  cases  into  two 
categories  based  on  the  primary 
diagnosis— one  for  psychiatric  cases  and 
one  for  all  other  types  of  cases.  We 
believed  it  would  be  appropriate  to 
separate  very  short-stay  discharge  cases 
into  psychiatric  and  nonpsychiatric 
categories  because  our  analysis  showed 
that  the  resources  used  to  treat  these 
two  types  of  patients  during  the  first  7 
days  differ  significantly.  In  our 
simulations,  combining  psychiatric  very 
short-stay  discharge  cases  with  all  other 
very  short-stay  discharge  cases  resulted 
in  a  considerable  "overpayment"  for  the 
very  short-stay  discharge  psychiatric 
cases  and  a  substantial  "underpayment" 
of  all  other  (nonpsychiatric)  very  short- 
stay  discharge  cases.  A  detailed 
explemation  of  the  proposed  split  of  very 
short-stay  outliers  into  two  categories 
and  the  proposed  assignment  to  LTC- 
DRGs  appears  in  the  proposed  rule 
published  in  the  Federal  Register  on 
May  22,  2002  (67  FR  13453-13454).  We 
proposed  to  calculate  the  relative 
weights  for  the  two  very  short-stay 
discharge  LTC-DRGs  using  the  hospital- 
specific  relative  value  methodology.  The 
very  short-stay  discharge  LTC-DRG  per 
diem  amount  would  have  been 
determined  by  dividing  the  applicable 
Federal  payment  rate  (Federal  payment 
rate  x  LTC-DRG  weight)  by  7  days. 

Comment:  Many  of  the  commenters 
questioned  the  basis  for  treating  cases 
with  a  length  of  stay  of  7  days  or  less 
as  very  short-stay  discharges.  They 
indicated  that  the  policy  ignores  the 
difficult  clinical  decisions  that  LTCHs 
consistently  face  daily  and  that  the 
policy  will  severely  penalize  providers 
who  in  good  faith  admit  a  patient,  but 
the  patient  exhausts  their  Medicare  Part 
A  number  of  day  benefits  within  8  days 
of  admission,  or  the  patient's  condition 
worsens  and  later  needs  treatment 
elsewhere,  or  the  patient  dies.  They 
added  that  the  very  short-stay  policy 
would  create  financial  incentives  for 
LTCHs  to  avoid  patients  close  to  the  end 
of  Medicare  coverage  for  hospital  stays, 
but  who  need  LTCH  care.  These 
commenters  suggested  that  the  very 
short-stay  policy  be  abandoned  in  favor 
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of  an  extension  of  the  short-stay  outlier 
policy  to  cases  that  have  stays  of  7  days 
or  less. 

Some  commenters  urged  us  to 
eliminate  the  "cliff'  between  the 
payment  of  a  7-day  very  short-stay  and 
the  payment  of  an  8-day  short-stay 
outlier,  which  could  be  as  much  as 
$10,000,  depending  on  the  DRG.  They 
indicated  that  this  "clifP'  could 
encourage  LTCHs  to  keep  patients  extra 
days  simply  to  receive  the  windfall  that 
occurs  at  day  8  and  suggested  that  we 
apply  the  proposed  short-stay  oudier 
policy  to  aH  stays  of  7  days  or  less. 

Response:  Chir  data  analyses  of  the 
MedPAR  files  from  FY  1999  through  FY 
2000  originally  led  us  to  differentiate 
between  LTCH  stays  of  7  days  or  less 
and  those  of  more  than  7  days,  but  still 
considerably  less  than  the  average 
length  of  stay  for  the  LTC-DRG  to  which 
the  stay  was  grouped.  (See  section  X.C. 
for  our  discussion  on  short-stay 
outliers.)  However,  after  reconsidering 
the  policy  in  light  of  the  commenters' 
concerns,  including  the  need  to 
eliminate  the  incentive  for  LTCHs  to 
keep  patients  additional  days  simply  to 
receive  the  monetary  windfall  that 
ocCTu«  with  a  payment  "cliff",  we  have 
decided  to  eliminate  this  category  of 
patient  stays,  and  instead,  extend  the 
now  revised  short-stay  outlier  policy  to 
stays  of  7  days  or  less,  as  discussed  in 
detail  in  section  X.C.  of  this  final  rule. 

The  short-stay  outlier  policy,  when 
extended  to  stays  of  7  days  or  less, 
addresses  ova  concerns  of  "overpaying" 
for  incomplete  treatment,  while  also 
recognizing  and  appropriately 
compensating  LTCHs  for  expenses 
related  to  treating  patients  that  have  a 
shortened  length  of  stay  due  to  deaths 
or  for  care  of  patients  who  are  not 
actually  discharged,  but  whose 
Medicare  coverage  is  exhausted  within 
7  days  or  less  of  their  admission.  (The 
'  issue  of  deaths  occxuring  within  the  first 
7  days  is  discussed  in  more  detail  in  the 
next  comment.)  Specifically,  with 
regard  to  the  conunenters'  concerns 
about  patients  who  exhaust  their 
Medicare  coverage  in  7  days  or  less  of 
their  stay  in  the  LTCH,  since  many 
LTCH  patients  are  admitted  to  a  LTCH 
following  a  hospitalization  at  an  acute 
care  hospital,  it  is  possible  that  a  patient 
who  could  benefit  from  continued 
medical  care  at  a  LTCH  could  have  used 
up  the  maximum  150  Medicare  days 
allowed  for  that  spell  of  illness.  We 
wish  to  clarify  that  under  the  final  rule. 
Medicare  payments  for  patients  that 
have  7  days  or  less  remaining  days  of 
Medicare  coverage  will  receive  payment 
based  on  the  revised  short-stay  outlier 
policy  in  this  final  rule. 


With  respect  to  patients  whose 
conditions  suddenly  worsen  within  the 
first  7  days  of  admission,  while  the 
ultimate  outcome  for  any  given  patient 
may  be  difficult  to  predict  at  the  time  of 
admission,  LTCHs  by  and  large  should 
be  admitting  patients  who  predictably 
need  the  particular  type  of  care  that 
LTCHs  offer.  LTCH  patients  often 
present  with  multiple  comorbidities,  but 
their  overall  condition  in  most  cases 
should  be  relatively  stable  if  they  were 
discharged  from  an  acute  care  hospital 
and  do  not  require  the  intense 
intervention  associated  with  acute  care 
hospitals.  Further,  in  admitting  such 
patients,  we  believe  that  LTCH 
personnel  shoidd  determine  that  these 
patients  actually  require  and  can  benefit 
from  hospital-level  care  for  what  is 
intended  to  be  an  average  stay  of  greater 
than  25  days.  Even  if  a  LTCH  is  focusing 
on  admitting  the  appropriate  types  of 
patients,  it  may  still  infrequently  admit 
patients  whose  conditions  suddenly 
worsen.  We  believe  that  the  niunber  of 
unpredictable  cases  woidd  be  small,  and 
payment  for  simpler  cases,  requiring 
fewer  resoiutes,  should  typically 
balance  out  higher  cost  cases  of  stays 
that  are  7  days  or  less  that  are 
unforeseeable. 

In  addition,  we  note  that  with  the 
elimination  of  the  very  short-stay 
discharge  policy,  most  cases  with  a  stay 
of  7  days  or  less  will  now  be  paid  at  the 
higher  DRG-specific  short-stay  outlier 
rate.  Moreover,  for  the  highly  unusual 
phenomenon  of  a  short-stay  case  that 
actually  falls  into  the  high-cost  ouUier 
category,  outlier  pajrments  will  be 
available  once  the  patient's  costs  exceed 
the  payments  under  the  short-stay 
outlier  policy  and  the  fixed  loss 
threshold,  under  §412.525. 

Based  on  our  policy  revision 
regarding  the  elimination  of  the  very 
short-stay  discharge  payment  category, 
we  do  not  anticipate  any  penalty,  as 
described  by  the  commenter,  for  stays  of 
7  days  or  less  that  were  admitted  in 
good  faith.  In  establishing  a  payment 
category  for  shorter  stays  that,  in  an 
increasing  progression,  reflects  the 
LTCH  resources  used  for  a  specific 
episode  of  care,  we  believe  that  we  have 
effectively  and  equitably  addressed  the 
problem  of  treating  short-term  patients 
in  a  LTCH. 

We  appreciate  the  comments 
concerning  the  "payment  cliff,"  which 
potentially  could  have  provided  a 
significant  incentive  for  LTCHs  to  keep 
patients  who  would  otherwise  have 
been  paid  for  as  very  short-stay 
discharges.  Our  concern  also  about  this 
"cliff'  effect  created  by  payments  under 
the  proposed  very  short-stay  policy 
contributed  to  our  decision  to  eliminate 


the  policy.  In  this  final  rule,  we  are 
establishing  a  policy  for  all  cases  with 
a  length  of  stay  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  specific  LTC-DRG  (including 
stays  of  7  days  or  less).  These  cases  will 
be  paid  under  the  short-stay  outlier 
policy,  thus  eliminating  the  incentives 
present  with  the  "cliff."  Under  the 
short-stay  ouUier  policy,  there  will  be  a 
steady  daily  ingrease  in  payments 
beginning  with  the  first  day,  without  a 
windfall  payment  on  any  given  day,  as 
described  in  section  X.C.  of  this 
preamble,  and  LTCHs  will  be 
encouraged  to  base  discharge  decisions 
on  clinical  judgment  rather  than  on 
financial  gain. 

Comment:  Some  commenters 
indicated  that  the  severity  of  a  LTCH 
patient's  medical  condition  is  typically 
very  high  upon  admission,  requiring 
significant  resources  and  resulting  in 
high  costs  within  the  first  several  days. 
The  commenters  pointed  out  that  the 
DRG  weights  assigned  to  the  proposed 
very  short-stay  discharges  for 
determining  the  payment  ignores  this 
fact.  As  a  result,  LTCHs  would  not 
receive  adequate  reimbursement  for 
these  services.  The  commenters  pointed 
out  that  there  are  high  costs  associated 
with  patients  who  receive  high  intensity 
"code  blue"  services,  including  patients 
who  expire.  They  recommended  the 
establishment  of  a  separate  DRG  for 
patient  expiration  cases  that  would  have 
a  higher  case  weight  than  the  proposed 
very  short-stay  discharge  DRGs. 

Response:  While  we  understand  the 
commenters'  concerns,  we  point  out 
that,  even  under  the  now  eliminated 
proposed  very  short-stay  discharge 
policy,  payment  was  based  on  two  LTC- 
DRGs,  one  for  psychiatric  cases  and  one 
for  nonpsychiatric  cases.  The 
computation  of  the  weights  for  those 
LTC-DRGs  did  include  total  charges  for 
all  such  cases,  and  generally,  payments 
would  have  been  based  on  LTC-DRG 
weights  that  have  balanced  out  the  most 
complex  admissions  with  the  simpler 
admissions.  Under  the  final  rule, 
payments  for  stays  of  7  days  or  less  will 
likely  be  higher  under  the  revised  short- 
stay  outlier  policy  that  we  are  adopting 
as  outlined  in  section  X.C.  of  this 
preamble,  and  payments  will  be  LTC- 
DRG  specific,  with  rates  reflecting 
relative  medical  complexity  and 
severity  of  a  patient  condition.  We 
believe  that  this  revision  in  our  short- 
stay  policy  addresses  the  commenters' 
concerns. 

With  regard  to  the  commenters" 
suggestion  that  we  create  a  separate 
DRG  to  compensate  for  the  high  costs 
associated  with  patients  who  expire, 
with  our  elimination  of  the  proposed 
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very  short-stay  discharge  policy, 
pajmients  for  these  patients  will  also  be 
paid  under  the  short-stay  outlier  policy. 
Under  the  short-stay  outlier  policy,  each 
case  is  classified  into  a  LTC-DRG  and 
the  per  diem  payment  adjustment  is 
based  on  our  calculations  of  relative 
resource  use  for  that  LTC-DRG.  As  we 
note  in  section  X.  A,  of  this  preamble, 
LTC-DRG  weights  were  derived  from 
data  simulations  that  were  adjusted  for 
short-stay  outliers  and  included  deaths 
that  occiured  prior  to  the  short-stay 
outlier  threshold  for  each  LTC-DRG.  In 
addition,  adjusted  payments  for  each 
case  that  fall  within  the  short-stay 
outlier  category,  based  on  the  least  of 
120  percent  of  the  cost  of  the  case,  120 
percent  of  the  LTC-DRG  specific  per 
diem  amount  multiplied  by  the  length 
of  stay,  or  the  full  LTC-DRG  payment, 
should  generally  compensate  for  amy 
increased  costs  associated  with  treating 
a  severely  sick  patient  who  dies. 
Moreover,  in  keeping  with  the 
principles  underlying  prospective 
payments,  even  if  a  hospital  did  not 
profit,  or  even  recover  its  costs  for  a 
specific  case,  there  are  other  cases  for 
which  the  hospital  will  receive  payment 
in  excess  of  its  costs.  Therefore,  we  do 
not  believe  that  a  separate  DRG  is 
necessary  for  patient  expiration  cases. 

Accordingly,  based  on  our  analysis  of 
the  public  comments  received  and  our 
further  evaluation  of  the  proposed  very 
short-stay  policy,  we  have  decided  not 
to  implement  the  very  short-stay  policy 
as  proposed.  We  are  removing  the 
proposed  §412.527  from  the  regulation 
text  and  not  adopting  it  as  final.  Instead, 
we  are  extending  the  short-stay  outlier 
policy  to  all  stays  up  to  and  including 
five-sixths  of  the  geometric  average 
length  of  stay  for  the  specific  LTC-DRG, 
as  discussed  in  detail  under  section  X.C. 
of  this  preamble. 

E.  Special  Cases:  Interrupted  Stay 

In  the  March  22,  2002  proposed  rule, 
we  proposed  to  define  cases  involving 
an  interruption  of  a  stay  in  a  LTCH  as 
those  cases  in  which  a  LTCH  patient  is 
discharged  to  an  inpatient  acute  care 
hospital,  an  IRF,  or  a  SNF  for  treatment 
or  services  not  available  at  the  LTCH  for 
a  specified  period  followed  by 
readmittance  to  the  same  LTCH 
(§412.531).  For  a  discharge  to  an  acute 
care  hospital,  the  proposed  period  of 
interruption  was  within  (less  than  or 
equal  to)  one  standard  deviation  from 
the  arithmetic  average  length  of  stay  for 
the  DRG  assigned  for  the  inpatient  acute 
care  hospital  stay.  For  a  discharge  to  an 
IRF,  the  proposed  period  of  interruption 
was  within  one  standard  deviation  from 
the  arithmetic  average  length  of  stay  for 
the  CMG  and  the  comorbidity  tier 


assigned  for  the  IRF  stay.  For  a 
discharge  to  a  SNF,  the  proposed  period 
of  interruption  was  within  45  days  in  a 
SNF  (that  is,  one  standard  deviation 
from  the  average  length  of  stay  for  all 
Medicare  SNF  cases). 

In  considering  an  appropriate 
proposed  interrupted  stay  threshold,  we 
attempted  to  balance  the  payment 
incentives  of  both  the  LTCH  and  the 
acute  care  hospital,  IRF,  or  SNF  to 
which  the  LTCH  patient  is  discharged 
before  being  readmitted  to  the  LTC5i.  In 
order  to  assure  that  discharges  from 
LTCHs  are  based  on  clinical 
considerations  and  not  financial 
incentives,  we  proposed  that  the 
interrupted  stay  day  threshold  would 
only  pay  the  LTCH  for  more  than  one 
discharge  if  the  patient's  length  of  stay 
at  the  acute  care  hospital,  IRF,  or  SNF 
exceeded  one  standard  deviation  from 
the  average  length  of  stay  for  the  DRG, 
the  combination  of  the  CMG  and  the 
comorbidity  tier,  or  for  all  Medicare 
SNF  cases,  respectively.  We  believed 
this  would  have  made  it  more  difficult 
for  a  LTCH  to  find  a  prospectively  paid 
acute  care  hospital,  IRF,  or  SNF  that 
would  admit  a  LTCH  patient  just  to 
allow  the  LTCH  to  receive  two  separate 
LTC-DRG  payments. 

We  believed  that  the  proposed 
interrupted  stay  day  threshold  of  one 
standard  deviation  from  the  average 
length  of  stay  for  either  the  acute  care 
hospital  DRG,  the  IRF  combination  of 
the  CMG  and  the  comorbidity  tier,  or  for 
all  Medicare  SNF  cases  would  provide 
the  appropriate  disincentive  since  cases 
that  stay  significantly  longer  than  the 
average  length  of  stay  are  more  costly 
than  the  average  case.  Since  the  SNF 
prospective  payment  system  is  a  per 
diem  system  and  not  a  per  discharge 
system,  we  proposed  to  implement  the 
same  threshold  for  all  SNF  cases 
regardless  of  the  resource  utilization 
group  (RUG)  classification  used  for  SNF 
payment.  We  believed  the  proposed 
interrupted  stay  threshold  was 
appropriate  because,  in  general,  the 
average  length  of  stay  plus  one  standard 
deviation  would  captm-e  the  majority  of 
the  discharges  that  are  similar  to  the 
average  length  of  stay  for  the  respective 
DRG,  combination  CMG  and 
comorbidity  tier,  or  for  all  Medicare 
SNF  cases.  In  addition,  this  proposal 
was  consistent  with  the  basis  for  our 
payment  policy  for  new  technologies 
under  the  acute  care  hospital  inpatient 
prospective  payment  system  where  the 
cost  of  a  new  technology  must  exceed 
one  standard  deviation  beyond  the 
mean  standardized  charge  for  all  cases 
in  the  DRG  to  which  the  new  technology 
is  assigned  in  order  to  receive  additional 
payments  (see  the  September  7,  2001 


inpatient  hospital  final  rule,  66  FR 
46914).  Under  the  proposed  rule,  the 
counting  of  the  days  for  the  interruption 
of  the  stay  would  begin  on  the  day  of 
discharge  from  the  LTCH  and  end  on 
the  day  the  patient  is  readmitted  to  the 
LTCH. 

For  the  piuposes  of  payment  luider 
the  LTCH  prospective  payment  system, 
we  proposed  that  a  case  Uiat  meets  the 
definition  of  an  interrupted  stay  would 
be  considered  a  single  discharge  from 
the  LTCH,  and,  therefore,  would  receive 
only  one  LTC-DRG  payment.  Since  the 
two  LTCH  stays  are  considered  as  a 
single  case  for  the  purposes  of  payment 
under  the  LTCH  prospective  payment 
system,  the  second  discharge  from  the 
LTCH  is  included  in  the  single  LTC- 
DRG  payment.  The  acute  care  hospital, 
the  IRF,  or  the  SNF  stay  would  be  paid 
in  accordance  with  the  applicable 
pa3raient  policies  for  those  providers. 

We  also  proposed  to  make  one 
discharge  payment  under  the  LTCH 
prospective  payment  system  for  an 
interrupted  stay  case,  as  defined  under 
§  412.531(a),  to  reduce  the  incentives 
inherent  in  a  discharged-based 
prospective  payment  system  of 
"shifting"  patients  between  Medicare- 
covered  sites  of  care  in  order  to 
maximize  Medicare  payments.  We 
believed  that  the  proposed  policy  was 
particularly  appropriate  for  LTCHs 
since,  as  a  group,  these  hospitals  are 
considerably  diverse  and  offer  a  bioad 
range  of  services  such  that  where  some 
LTCHs  may  be  able  to  handle  certain 
acute  conditions,  others  will  need  to 
transfer  their  patients  to  acute  care 
hospitals.  (Section  V.C.  of  this  preamble 
contains  a  description  of  the  imiverse  of 
LTCHs.) 

For  instance,  some  LTCHs  are 
equipped  with  operating  rooms  and 
intensive  care  units  and  are  capable  of 
performing  some  surgeries.  However, 
other  LTCHs  are  unable  to  provide  those 
services  and  will  need  to  transfer  the 
beneficiary  to  an  acute  care  hospital. 
Similarly,  a  patient  who  no  longer 
requires  hospital-level  care,  but  is  not 
ready  to  retiun  to  the  community,  could 
be  transferred  to  a  SNF.  This  incentive 
to  "shift"  patients  between  Medicare- 
covered  sites  of  care  in  order  to 
maximize  Medicare  payments  is  of  a 
particular  concern  when  the  LTCH  is 
physically  located  within  the  walls  of 
another  hospital.  Often,  the  LTCH 
patient  may  not  even  be  aware  of  a 
transfer  to  the  other  hospital  or  SNF 
because  he  or  she  vdll  have  only  been 
moved  down  the  hall  or  to  another  wing 
of  the  building.  Moreover,  our  research 
reveals  that  hospitals-within-hospitals 
are  the  fastest  growing  type  of  LTCH. 
We  also  believe  that  the  same  incentives 
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for  inappropriate  discharges  and 
readmittance  exist  for  satellite  LTCHs 
that  are  located  within  acute  care 
hospitals,  described  in  §  412.22(h),  as 
well  as  for  distinct  part  SNFs  co-located 
with  LTCHs.  (We  address  the  particular 
issues  of  onsite  discharges  and 
readmittances  in  section  X.G. 
{§  412.532(d))  in  this  final  rule.) 

We  proposed  that  whether  or  not  a 
LTCH  patient  who  is  discharged  to  an 
inpatient  acute  care  hospital,  an  IRF,  or 
a  SNF  and  then  returns  to  the  same 
LTCH  is  treated  as  an  interrupted  stay 
(with  one  LTC-DRG  payment)  or  as  a 
new  admission  (with  two  separate  LTC- 
DRG  payments)  depended  on  the 
patient's  length  of  stay  at  the  acute  care 
hospital,  IRF,  or  SNF  compared  to  the 
arithmetic  average  length  of  stay  and  the 
standard  deviation  for  the  acute  care 
hospital  inpatient  prospective  payment 
system  DRG,  the  IRF  combination  of  the 
CMG  and  the  comorbidity  tier,  or  45 
days  for  all  Medicare  SNF  cases.  In  the 
proposed  rule,  we  specified  in  tables  the 
arithmetic  average  length  of  stay  and 
one  standard  deviation  for  each  acute 
care  hospital  DRG  and  each  IRF 
combination  of  the  CMG  and  the 
comorbidity  tier.  (As  noted  above,  this 
was  not  necessary  for  SNFs,  as  we  used 
a  set  number  of  days  for  SNF  stays  in 
the  proposed  rule.) 

Wiile  the  proposed  interrupted  stay 
policy  under  §412.531  was  based  in 
part  on  clinical  considerations,  we 
realized  that  it  may  be  somewhat 
administratively  biu'densome  for  the 
LTCH  to  determine  the  DRG  for  the 
acute  care  hospital  stay  or  the 
■  combination  of  the  CMG  and  the 
comorbidity  tier  for  the  ERF  stay,  in 
order  to  determine  whether  or  not  a 
beneficiary  who  is  discharged  to  an 
acute  care  hospital  or  an  IRF  and  then 
returns  to  the  LTCH  would  be  an 
interrupted  stay  (with  a  single  LTCH 
prospective  payment  system  payment) 
or  a  new  adinission  (with  two  separate 
LTCH  prospective  payment  system 
payments).  Therefore,  we  discussed  in 
the  proposed  rule  our  intent  to  further 
analyze  Medicare  claims  data  to 
determine  if  we  should  consider  treating 
all  patients  who  are  discharged  to  either 
an  acute  care  hospital  or  an  IRF  and 
admitted  back  to  the  LTCH  within  a 
fixed  nxunber  of  days  (as  we  had 
proposed  for  SNFs),  regardless  of  the 
DRG  of  the  patient  in  the  acute  care 
hospital  or  the  combination  of  the  CMG 
and  the  comorbidity  tier  of  the  patient 
in  the  IRF,  as  an  interrupted  stay.  We 
indicated  that  9  days  for  acute  care 
hospitals  and  27  days  for  IRFs  might  be 
appropriate  thresholds  to  identify 
interrupted  stay  cases  because,  in  both 
cases,  the  thresholds  are  one  standard 


deviation  from  the  average  length  of  stay 
of  all  patients  in  those  respective 
settings.  We  were  aware  that,  under 
such  a  policy,  less  clinically  complex 
brief  acute  care  hospital  and  IRF  stays 
would  be  included  and  would  become 
an  interrupted  stay  if  the  beneficiary 
returns  to  a  LTCH.  However,  those  types 
of  cases  would  be  offset  by  other  stays 
that  require  more  intensive  and  lengthy 
care. 

For  this  final  rule,  we  have  decided  to 
treat  all  patients  who  are  discharged  to 
either  an  acute  care  hospital  or  an  IRF 
and  admitted  back  to  the  LTCH  within 
a  fixed  period  of  time  (as  we  did  in  the 
proposed  rule  for  discharges  to  SNFs), 
regardless  of  the  DRG  or  the 
combination  CMG  and  comorbidity  tier, 
as  an  interrupted  stay.  This  decision 
will  relieve  the  administrative  burden 
on  providers  and  eliminate  the  need  to 
make  claims  billing  system  changes,  as 
discussed  in  oiu  responses  to  the  first 
two  public  comments  in  this  section. 
We  believe  that  9  days  for  acute  care 
hospital  stays  and  27  days  for  IRF  stays 
are  appropriate  thresholds  to  identify 
interrupted  stay  cases  because,  in  both 
cases,  tlie  thresholds  are  one  standard 
deviation  from  the  average  length  of  stay 
of  all  patients  in  those  respective 
settings.  We  are  retaining  as  final  the 
proposed  45-day  threshold  for  SNFs. 

Comment:  Over  half  of  the 
commenters  objected  to  our  proposed 
policy  for  determining  the  LTC-DRG 
payment  for  an  interrupted  stay  (with  a 
single  LTCH  prospective  payment 
system  pajrment)  based  on  a  number-of- 
day  threshold  that  equals  one  standard 
deviation  from  the  average  length  of  stay 
for  the  DRG  for  the  acute  care  hospital 
or  the  IRF  combination  of  CMG  and 
comorbidity  tier  for  the  IRF  stay.  The 
same  commenters  did  not  object  to  the 
proposed  policy  for  SNFs,  because  it 
used  a  specified  number  of  days  (45)  for 
all  stays  in  a  SNF  for  computing  the 
period  of  interruption. 

The  commenters  believed  that  (1)  the 
proposed  methodology  for  acute  care 
hospitals  and  IRF  stays  would  be  an 
extreme  administrative  burden  on 
providers;  (2)  it  would  be  difficult  for 
LTCHs  to  determine  assigned  DRGs  and 
CMGs  and  comorbidity  tiers  and  length 
of  stays  (discharge  and  readmittance 
dates)  during  the  interruption  for  these 
cases;  and  (3)  the  proposed  policy 
would  be  too  costly  for  both  providers 
and  intermediaries  to  implement  within 
the  Medicare  claims  billing  and  data 
systems.  Some  commenters  believed 
there  might  be  an  issue  of  possible 
compromise  of  the  Privacy  Rule  relating 
to  disclosiu'e  of  certain  individually 
identifiable  patient  health  information 
to  certain  entities  under  the  provisions 


of  the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
Response:  In  the  proposed  rule,  we 
acknowledged  that  it  might  be 
somewhat  administratively  burdensome 
to  determine  the  DRG  for  the  acute  care 
hospital  stay  or  the  combination  of  the 
CMG  and  the  comorbidity  tier  for  the 
IRF  stay  in  order  to  determine  whether 
or  not  a  beneficiary  who  is  discharged 
to  an  acute  care  hospital  or  an  IRF  and 
then  returns  to  the  LTCH  will  be 
considered  an  interrupted  stay  (with  a 
single  LTCH  prospective  payment 
system  payment)  or  a  new  admission 
(with  two  separate  LTCH  prospective 
payment  system  payments).  For  that 
reason,  we  solicited  specific  comments 
on  an  alternative  methodology. 

We  have  further  evaluated  our 
proposal  and  agree  that  LTCHs  might  be 
unnecessarily  burdened  if  they  were 
required  to  determine  the  other  facility's 
assigned  DRGs  and  CMG  and 
comordibity  tiers  for  the  interruption 
and  that  numerous  changes  would  have 
to  be  made  to  the  Medicare  billing  and 
data  systems  to  implement  the  policy. 
As  a  result,  we  agree  with  the 
commenters  that  it  is  more  feasible  to 
implement  the  proposed  alternative 
methodology  for  determining  the  LTC- 
DRG  payment  for  interrupted  stays 
based  on  a  fixed  day  threshold  for  each 
provider  level  of  care,  as  discussed  in 
our  response  to  the  next  comment.  This 
policy  change  should  relieve  most  of  the 
administrative  burden  that  the 
commenters  were  concerned  with  and 
eliminate  the  need  to  determine  the 
DRGs  and  CMGs  and  comorbidity  tiers 
assigned  to  the  patient  at  the  other 
facility.  In  response  to  the  commenters' 
concern  regarding  HIPPA,  even  under 
the  proposed  rule,  we  do  not  believe 
privacy  implications  under  HIPPA 
would  have  been  implicated. 

Comment:  In  response  to  our  request 
for  alternatives  to  the  proposed 
methodology  for  determining  the 
interruption  of  stay  threshold, 
commenters  recommended  several 
methodologies  for  assigning  a  fixed 
number  of  days  of  absences  at  each 
provider  level  for  determining  an 
interrupted  stay.  Specifically,  some 
commenters  agreed  with  our  proposed 
alternatives  of  a  9-day  threshold  for 
acute  care  hospital  stays,  a  27-day 
threshold  for  IRF  stays,  and  retention  of 
the  45-day  threshold  for  SNF  stays.  One 
commenter  believed  that  the  45-day 
threshold  for  SNFs  is  too  long.  Other 
commenters  recommended  one  of  the 
following  for  all  sites:  (1)  A  9-day 
threshold,  regardless  of  the  service 
codes  or  discharge  setting:  (2)  a 
threshold  range  of  10  to  12  days  or  11 
days  or  less;  or  (3)  a  fixed  threshold  that 
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reflects  the  average  length  of  stay  of 
hospitalizations  for  all  DRGs.  Two 
commenters  recommended  not 
including  any  interrupted  stay  policies 
in  the  final  rule.  One  commenter 
stiggested  that  any  positive  or  negative 
effects  of  the  9-day,  27-day,  and  45-day 
thresholds  on  budget  neutrality  as  set 
forth  in  the  proposed  rule  be  adjusted 
through  the  standard  Federal  payment 
amount. 

Response:  After  consideration  of  the 
public  comments  and  our  further 
analysis  of  MedPAR  data,  we  are 
revising  the  proposed  thresholds  under 
our  interrupted  stay  policy,  as  it  relates 
to  discharges  to  acute  care  hospitals  and 
IRFs,  to  incorporate  a  fixed  period  of 
time.  For  this  final  rule,  we  have 
decided  to  treat  all  patients  who  are 
discharged  to  either  an  acute  care 
hospital  or  an  IRF  and  admitted  back  to 
the  LTCH  within  a  fixed  period  of  time 
(as  we  did  in  the  proposed  rule  for 
discharges  to  SNFs),  regardless  of  the 
DRG  or  the  combination  CMG  and 
comorbidity  tier,  as  an  interrupted  stay. 
We  believe  that  9  days  for  acute  care 
hospital  stays  and  27  days  for  IRF  stays 
are  appropriate  thresholds  to  identify 
interrupted  stay  cases  because,  in  both 
cases,  the  thresholds  are  set  at  one 
standard  deviation  from  the  average 
length  of  stay  of  all  patients  in  those 
respective  settings.  We  are  retaining  in 
the  final  rule  the  proposed  45-day 
threshold  for  SNFs.  We  do  not  agree 
with  the  commenter  who  stated  that  the 
45-day  threshold  for  SNFs  is  too  long. 
A  length  of  stay  of  45  days  is  the  average 
number  of  days  plus  one  standard 
deviation  for  all  SNF  Medicare  patients. 
In  addition,  we  are  not  adopting  the 
commenters'  suggestion  that  we 
dispense  with  the  interrupted  stay 
policy  because  we  believe  this  policy  is 
an  essential  component  of  the  LTCH 
prospective  payment  system,  as 
explained  elsewhere  in  this  section. 

In  response  to  the  comment  about  the 
impact  that  any  revised  interrupted  stay 
policy  will  have  on  the  budget 
neutrality  calciUations,  we  wish  to 
assiue  the  commenter  that  the 
interrupted  stay  policy  in  this  final  rule 
is  one  of  several  policies  that  have  been 
revised  based  on  public  comments  and 
taken  into  consideration  in  developing 
the  final  standard  Federal  prospective 
payment  rates  for  FY  2003.  The 
recalibration  of  the  prospective  payment 
rates  in  this  final  rule  based  on  diose 
revisions  will  continue  to  satisfy  the 
statutory  requirement  for  budget 
neutrality. 

Comment:  Some  commenters  believed 
the  pajrment  system  should  not  penalize 
those  providers  who  make  clinically 
appropriate  transfers.  Foiu  commenters 


indicated  that,  based  on  experience,  the 
number  of  readmissions  to  LTCHs  are 
minimal,  especially  from  IRFs  and 
SNFs,  and  questioned  CMS  data  on 
interruptions  of  stays  at  LTCHs.  These 
commenters  objected  to  the  proposed 
interrupted  stay  policy  because  they 
believed  it  would  impose  a  significant 
burden  solely  to  prevent  certain 
questionable  transfers  that  rightfully 
should  be  reviewed  on  an  individual 
basis  for  appropriateness. 

Response:  We  proposed  making  one 
payment  under  the  LTCH  prospective 
payment  system  for  an  interrupted  stay 
to  preserve  the  integrity  of  the  per 
discharge  LTCH  prospective  payment 
system.  We  are  not  attempting  to  restrict 
a  LTCH  from  pursuing  necessary 
clinical  care  from  another  facility. 
However,  we  do  not  believe  it  is 
appropriate  for  the  LTCH  to  receive  a 
second  payment  for  a  patient  if  the 
patient  returns  to  the  LTCH  to  complete 
treatment  already  begim  in  the  LTCH  at 
the  time  of  the  earlier  admission. 
Nowhere  in  the  interrupted  stay  policy 
are  we  suggesting  that  the  treatment  at 
the  secondary  site  would  be 
unnecessary  or  clinically  inadvisable.  In 
addition,  we  believe  that  LTCHs, 
certified  as  acute  care  hospitals,  should 
generally  be  able  to  handle  nonsurgical 
urgent  care  needs.  Therefore,  the  need 
to  transfer  should  not  arise  as  frequently 
as  it  might  from  a  different  provider. 
While  we  did  not  base  this  policy  on 
specific  data,  and  at  this  point  we 
cannot  quantify  the  number  of 
readmissions  to  LTCHs,  the  interrupted 
stay  policy  is  intended,  in  pari,  to 
reduce  the  incentives  inherent  in  a 
discharge-based  prospective  pa)nment 
system  of  "shifting"  patients  between 
Medicare-covered  sites  of  care  in  order 
to  maximize  Medicare  payments.  We 
believe  that  payment  under  this  policy 
is  fair  and  is  particularly  appropriate  for 
LTCHs  since,  by  definition,  the  hospital 
treats  patients  with  an  average  length  of 
stay  of  greater  than  25  days,  and  while 
payments  are  determined  based  on 
average  lengths  of  stay,  there  may  be  an 
incentive  for  the  LTCH  to  discharge  the 
patient  for  part  of  that  stay  to  another 
hospital.  We  believe  we  have  eliminated 
the  significant  burden  that  the 
commenters  were  concerned  with  by 
revising  the  threshold  criteria,  as 
discussed  earlier. 

Comment:  A  few  commenters 
suggested  that  cases  that  are  readmitted 
to  the  LTCH  from  another  facility  in  less 
than  the  specified  timeframe  should  be 
treated  as  separate  cases  under  the 
LTCH  prospective  payment  system  if 
the  second  admission  to  the  LTCH  is 
uiuelated  to  the  primary  reason  for  the 
initial  admission. 


Response:  As  noted  above,  under  the 
interrupted  stay  policy  that  we  are 
adopting  in  this  final  rule,  if  the 
patient's  length  of  stay  away  from  the 
LTCH  does  not  exceed  the  fixed  day 
thresholds,  the  return  to  the  LTCH  is 
considered  part  of  the  first  admission 
and  will  be  paid  as  one  admission.  The 
situation  the  commenters  describe  is, 
and  will  continue  to  be,  viewed  as  one 
stay.  In  section  Vm.  of  this  preamble, 
we  provide  details  on  patient 
classifications  by  DRG  and  highlight  the 
hd  that  the  principal  diagnosis  and 
secondary  diagnoses  form  the  basis 
upon  which  a  LTC-DRG  will  be 
assigned  for  the  entire  stay.  On  the  other 
hand,  if  the  patient  exceeds  the  total 
fixed  day  threshold  outside  of  the  LTCH 
at  another  facility  before  being 
readmitted,  two  separate  LTC-DRG 
payments  would  be  made,  one  based  on 
the  principal  diagnosis  for  the  first 
admittance  and  the  other  based  on  the 
principal  diagnosis  for  the  second 
admittance.  If  the  principal  diagnoses 
are  the  same  for  both  admissions,  the 
hospital  could  receive  two  similar 
payments. 

If  the  LTCH  stay  were  not  interrupted, 
the  patient  still  could  have  developed 
other  indications  or  complicating  factors 
while  in  the  LTCH.  In  this  situation, 
grouping  for  the  LTC-DRG  would  be 
based  predominantly  on  the  principal 
diagnosis,  along  with  data  from 
complicating  secondary  or  additional 
diagnoses,  any  procediu«s,  and  age, 
gender,  and  discharge  status  as  is  done 
imder  the  acute  care  hospital  inpatient 
prospective  payment  DRG  system. 
However,  secondary  diagnoses  that  have 
no  bearing  on  the  LTCH  stay  may  be 
discarded  by  the  GROUPER  software 
when  classifying  cases  for  the  purposes 
of  determining  payment.  The  presence 
of  additional  diagnoses  does  not 
automatically  generate  a  comorbid  or 
complicating  condition  for  all  DRGs,  as 
explained  in  section  IX.E.  of  this 
preamble  relating  to  the  ICD-9-CM 
coding  system.  In  a  situation  of  an 
interrupted  stay  or  a  stay  that  is  not 
considered  an  interrupted  stay, 
comorbidity  could  develop  and  the 
principal  diagnosis  would  still  be  the 
factor  most  significantly  affecting  the 
DRG  assignment. 

The  acute  care  hospital  inpatient 
prospective  payment  system,  upon 
which  we  based  the  LTCH  prospective 
payment  system,  treats  one  stay  at  an 
acute  care  facility  similarly,  where  cases 
are  classified  into  DRGs  for  payment 
based  on  the  patient's  principal 
diagnosis.  Additional  or  secondary 
diagnoses  may  be  recorded  and  may 
sli^tly  influence  DRG  assigiunent  for  a 
case.  However,  the  principal  diagnosis. 
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with  which  the  patient  originally 
entered  the  acute  care  facility,  is  the 
dominant  indicator  for  the  DRG 
assignment. 

In  addition,  the  typical  LTCH  patient 
has  multiple,  complex  medical 
problems  represented  by  several  ICD-9- 
CM  codes  that  will  be  listed  on  any  one 
patient's  claim.  If  we  were  to  allow  a 
new  LTC-DRG  assigiunent  after  an 
interrupted  stay  based  solely  upon 
whether  one  of  these  other  conditions 
had  increased  in  severity,  it  woidd  not 
be  difficult  for  the  LTCH  to  select  a 
different  principal  diagnosis  following 
the  patient's  return  to  the  LTCH. 
Medicare  would  then  make  two 
payments  for  what  was,  in  reality,  one 
single  episode  of  treatment  for  the  type 
of  patient  who  is  ideally  suited  for 
hospitalization  in  a  LTCH,  a  very  sick 
patient  with  multiple  comorbidities. 
A  DRG-based  prospective  payment 
system  is  designed  to  set  payment  at  an 
average  of  hospital  charges  for  all 
admittances  of  a  particular  type  of 
diagnosis.  This  average  should  reflect 
more  complex  and  costly  cases  along 
with  cases  that  require  less  care.  As 
cases  are  paid  based  on  an  average, 
some  less  resource  intensive  cases  of  the 
same  diagnosis  will  receive  the  same   . 
payment  as  more  resource  intensive 
cases.  Overall,  imder  prospective 
payment  systems,  hospitals  that  are 
efficient  will  receive  fair  compensation. 
We  believe  that  this  payment  system 
ultimately  results  in  more  equitable 
payments  for  LTCHs. 

Comment:  One  commenter  questioned 
why  there  is  not  an  interrupted  stay 
policy  for  discharge  and  readmittance 
between  one  LTCH  and  another  LTCH. 

Response:  In  our  data,  we  did  not  find 
that  transfers  between  LTCHs  occurred 
frequently  enough  to  require  a  separate 
policy.  However,  we  will  be  monitoring 
LTCH  behavior  and  if,  in  the  future,  we 
become  aware  of  data  that  indicate  that 
this  activity  is  occiuring,  we  would 
revisit  this  issue. 

Comment:  One  commenter  questioned 
whether  the  following  scenario  would 
be  considered  an  interrupted  stay:  a 
LTCH  patient  is  discharged  to  an  acute 
care  hospital  for  3  days,  the  acute  care 
hospital  then  discharges  the  patient  to  a 
SNF  for  43  days,  and  then  the  patient 
is  readmitted  to  the  LTCH. 

Response:  In  this  final  rule,  the 
interrupted  stay  policy  only 
encompasses  situations  where  a  patient 
is  discharged  from  a  LTCH  to  another 
facility  and  then  readmitted  directly 
from  that  one  facility  to  the  same  LTCH. 
It  does  not  address  situations  where  the 
patient  is  admitted  to  more  than  one 
facility  or  goes  home  between  LTCH 
stays.  Our  data  did  not  show  this 


situation  to  be  a  significant  problem. 
Therefore,  at  this  time  we  are  not 
extending  the  interrupted  stay  policy  to 
this  situation.  Ciurently,  a  patient 
admitted  to  a  LTCH  who  is 
subsequently  discharged  to  home  or  to 
at  least  two  other  facilities  before 
readmission  at  the  LTCH  will  be  paid 
for  as  two  admissions,  and  not  be 
subject  to  the  interrupted  stay  policy. 
However,  we  will  continue  to  monitor 
LTCH  readmissions  and  should  the 
above  example,  where  the  LTCH  patient 
has  multiple  short  stays  in  several 
facilities  before  readmission,  prove  to  be 
significant,  we  will  consider  proposing 
a  change  in  policy. 

Comment:  One  commenter  asked 
whether,  for  hospitals  paid  under  the  5- 
year  transition,  an  interrupted  stay 
under  the  LTCH  prospective  payment 
system  would  still  qualify  as  two 
discharges  for  TEFRA  payment 
purposes. 

Response:  As  explained  earlier  in 
section  VIII.  of  this  preamble,  we  are 
implementing  a  5-year  transition  period 
from  reasonable  cost-based 
reimbiu^ement  to  fully  Federal 
prospective  payment  for  LTCHs.  During 
this  period,  two  payment  percentages 
will  be  used  to  determine  a  LTCH's  total 
payment.  The  blend  percentages  can  be 
found  in  sections  II.D.  and  X.N.  of  this 
final  rule.  The  interrupted  stay  policy 
will  apply  to  the  portion  of  the  blended 
percentage  that  represents  the 
prospective  payment  Federal  rate 
percentage. 

TEFRA  policy  on  readmissions  will 
apply  to  the  portion  of  the  blended 
percentage  that  represents  the 
reasonable  cost-based  reimbursement 
percentage.  Under  TEFRA  policy,  each 
admission  and  discharge  is  counted 
separately  as  two  discharges  with  no 
consideration  given  to  the  length  of  stay 
at  another  facility  before  readmission. 
However,  there  is  one  scenario  when, 
even  under  the  TEFRA  payment  policy, 
two  discharges  from  a  LTCH  will  be 
counted  as  one  stay  for  payment 
piuposes.  There  are  specific  TEFRA 
regulations  governing  readmission  to 
excluded  hospitals,  such  as  LTCHs, 
with  regard  to  hospitals-within- 
hospitals  at  §413.40(a)(3}  (July  30,  1999. 
Federal  Register,  64  FR  41535].  During 
a  cost  reporting  period,  if  the  hospital- 
within-a-hospital  discharges  more  than 
5  percent  of  its  inpatients  to  another  co- 
located  hospital,  and  those  patients  are 
directly  readmitted  to  the  excluded 
hospital.  Medicare  considers  each 
patient's  entire  stay  as  one  discharge  for 
purposes  of  calculating  the  cost  per 
discharge  of  the  excluded  hospital.  This 
policy  is  still  in  effect  for  the  TEFRA 
portion  of  the  payment  blend  for  long- 


term  care  hospitals- within-hospitals. 
(For  more  information  on  how  a 
hospital-within-a-hospital  would  be 
paid  under  the  LTCH  prospective 
payment  system,  see  section  X.G.  of  this 
preamble,  which  outlines  onsite 
discharge  and  readmission  policy.) 
Therefore,  other  than  this  particular 
scenario  for  LTCHs  that  are  hospitals- 
within-hospitals,  for  an  episode  of 
patient  care  that,  under  the  LTCH 
prospective  payment  system,  would  be 
paid  as  an  interrupted  stay,  the  portion 
of  payments  under  TEFRA  paid  to 
LTCHs  during  the  transition  period  will 
continue  to  count  separately  for  each 
discharge  from  the  LTCH. 

Accordingly,  based  on  the  public 
comments  received  and  our  further 
analysis  of  Medicare  claims  data,  in  this 
final  rule  we  are  adopting  the  proposed 
interrupted  stay  policy  as  final  with  the 
following  changes.  We  are  revising  the 
interrupted  day  threshold  so  that 
patients  who  are  discharged  from  a 
LTCH  to  an  acute  care  hospital  and 
readmitted  to  the  LTCH  within  a  9-day 
period  of  time  will  be  considered  as  an 
interrupted  stay  and  only  a  single  LTCH 
prospective  payment  system  payment 
will  be  made.  To  be  considered  an 
interrupted  stay  for  patients  who  are 
discharged  from  the  LTCH  to  an  IRF  and 
readmitted  to  the  LTCH,  the  fixed  day 
threshold  is  27  days.  We  are  retaining  as 
final  the  proposed  45-day  threshold  for 
discharges  from  a  LTCH  to  a  SNF  and 
readmission  to  the  LTCH.  Any 
readmissions  to  a  LTCH  from  these 
three  provider  levels  of  care  that  are 
subsequently  discharged  from  the  LTCH 
that  involve  interruptions  that  are 
longer  than  these  thresholds  will  be 
treated  as  new  admissions  and  two 
separate  LTCH  prospective  payments 
will  be  made. 

We  wish  to  point  out  that  an 
interrupted  stay  could  occur  during  a 
regular  inlier  case  (length  of  stay  greater 
than  five-sixths  of  the  geometric  average 
length  of  stay  for  the  LTC-DRG),  as 
described  in  section  X.A.  of  this  final 
rule.  A  short-stay  outlier  (as  explained 
in  section  X.C.  of  this  preamble)  could 
also  become  an  interrupted  stay  if  the 
beneficiary  is  discharged  to  an  acute 
care  hospital,  an  IRF.  or  a  SNF.  Whether 
or  not  the  beneficiary's  stay  would 
remain  in  this  category  depends  on  the 
total  length  of  stay  in  the  LTCH.  Upon 
the  initial  discharge  to  the  acute  care 
hospital,  the  IRF,  or  the  SNF,  the  LTCH 
"day  count"  would  stop.  For  an 
interrupted  stay  case,  this  count  is 
resumed  upon  readmission  to  the  LTCH 
until  the  beneficiary's  final  discharge 
(home,  another  site  of  care,  or  death). 
Thus,  the  period  of  absence  (number  of 
days)  that  the  beneficiary  is  a  patient  in 
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the  acute  care  hospital,  the  IRF.  or  the 
SNF  during  a  LTCH  interrupted  stay  is 
not  included  in  determining  the  length 
of  stay  of  the  LTCH  stay. 

If  the  total  number  of  days  at  the 
LTCH,  from  the  initial  admission  to  the 
final  discharge,  still  falls  into  the  short- 
stay  outlier  payment  category,  the  LTCH 
receives  payment  according  to  the  short- 
stay  outlier  policy  described  in  section 
X.C.  of  this  preamble.  If,  on  the  other 
hand,  the  total  niunber  of  days  in  the 
LTCH  exceeds  five-sixths  of  the 
geometric  average  length  of  stay  of  the 
LTC-DRG  (the  short-stay  outlier 
criteria),  one  full  LTC-DRG  payment  is 
made  for  the  case.  Moreover,  all 
applicable  payment  policies,  including 
outliers  and  transfers  for  the  acute  care 
hospital  inpatient  prospective  payment 
system  and  the  IRF  prospective  payment 
system  still  apply  under  this  policy. 

The  following  are  examples  of 
possible  ways  in  which  these  policies 
would  interact: 

Example  1:  A  beneficiary  stays  in  the 
LTCH  for  5  days  and  is  discharged  to  an 
inpatient  acute  care  hospital  and  the  length 
of  stay  at  the  acute  care  hospital  is  greater 
than  9  days  before  being  discharged  and 
readmitted  back  to  the  LTCH.  Medicare 
hospital  payments  for  this  beneficiary  are  as 
follows: 

•  One  short-stay  outlier  LTCH  prospective 
payment  system  payment  to  the  LTCH  for  the 
first  (5-day  length  of  stay)  LTCH  discharge. 

•  Payment  to  the  acute  care  hospital  under 
the  acute  care  hospital  inpatient  prospective 
payment  system  for  the  acute  care  stay. 

•  A  separate  LTCH  prospective  payment 
system  payment  either  as  a  short-stay  outlier 
(see  §412.529)  or  regular  inliercase  (as 
described  in  section  X.A.2.  of  this  preamble), 
depending  on  the  second  LTCH  length  of 
stay. 

This  case  would  not  be  an  interrupted  stav 
because  the  acute  care  hospital  stay  was 
greater  than  9  days,  which  represents  more 
days  than  one  standard  deviation  from  the 
average  length  of  stay  under  the  acute  care 
hospital  inpatient  prospective  payment 
system  for  all  DRGs. 

Example  2:  A  beneficiary  stays  in  the 
LTCH  for  5  days  and  is  discharged  to  an 
inpatient  acute  care  hospital  and  the  length 
of  stay  at  the  acute  care  hospital  is  a  number 
of  days  that  is  9  days  or  less  before  being 
discharged  and  readmitted  back  to  the  LTCH. 
The  beneficiary  remains  in  the  LTCH  for  an 
additional  9  days  after  readmission  to  the 
LTCH  following  the  acute  care  hospital  stay. 
This  case  would  be  treated  as  an  interrupted 
stay  and  Medicare  hospital  payments  for  this 
beneficiary  would  be  as  follows: 

•  Payment  to  the  acute  care  hospital  under 
the  acute  care  hospital  inpatient  prospective 
payment  system  for  the  DRG  for  the  acute 
care  hospital  stay. 

•  The  stay  was  interrupted  because  the 
acute  care  hospital  stay  was  9  days  or  less. 
Therefore,  a  single  payment  will  be  made  to 
the  LTCH  under  the  LTCH  prospective 
payment  system.  This  payment  would  be  a 


short-stay  outlier  payment  (under  §412.529) 
if  the  total  LTCH  length  of  stay  (14  days)  is 
up  to  and  including  five-sixths  of  the 
geometric  average  length  of  stay  of  the  LTC- 
DRG.  If  the  total  LTCH  length  of  stay  is 
greater  than  five-sixths  of  the  geometric 
average  length  of  stay  of  the  LTC-DRG,  then 
the  LTCH  would  receive  the  full  DRG 
payment. 

Example  3:  A  beneficiary  stays  in  the 
LTCH  for  5  days  and  is  discharged  to  an  IRF 
and  the  length  of  stay  at  the  IRF  is  27  days 
or  less.  The  beneficiary  is  readmitted  to  the 
LTCH  for  an  additional  12  days,  so  that  the 
combined  17  days  is  greater  than  five-sixths 
of  the  geometric  average  length  of  stay  for  the 
LTC-DRG  after  readmission  to  the  LTCH 
following  the  IRF  stay.  This  case  will  be  an 
interrupted  stay  and  Medicare  hospital 
payments  for  this  beneficiary  will  be  as 
follows: 

•  Payment  to  the  IRF  under  the  IRF 
prospective  payment  system  for  the 
combination  of  the  CMG  and  the  comorbidity 
tier  for  the  IRF  stay;  and 

•  Since  the  stay  was  interrupted  because 
the  IRF  stay  was  within  one  standard 
deviation  from  the  geometric  average  length 
of  stay  at  an  IRF.  a  single  payment  will  be 
made  under  LTCH  prospective  payment 
system.  This  payment  will  be  a  full  LTC- 
DRG  payment  because  the  total  LTCH  length 
of  stay  is  greater  than  five-sixths  of  the 
geometric  average  length  of  stay  of  the  LTC- 
DRG. 

In  Example  2  and  Example  3,  upon 
return  to  the  LTCH  following  the 
discharge  from  the  acute  care  hospital  or 
the  IRF,  the  day  count  will  be  resumed 
at  day  6  of  the  LTCH  stay.  If  the 
beneficiary  was  then  discharged  within 
a  period  that  is  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  for  the  LTC-DRG,  the  stay  will  be 
paid  as  a  short-stay  outlier  (see 
§412.529);  and  if  the  beneficiary  was 
discharged  beyond  the  short-stay 
threshold  (five-sixths  of  the  geometric 
average  length  of  stay  for  the  LTC-DRG), 
the  case  will  be  paid  for  the  full  LTC- 
DRG. 

F.  Other  Special  Cases 

Under  other  Medicare  prospective 
payment  systems,  specifically  for 
inpatient  acute  care  hospitals  and  for 
IRFs,  there  are  separate  policies  for 
other  types  of  special  cases  juch  as 
transfer  cases  and  patients  who  expire. 
As  stated  in  the  proposed  rule,  we 
continue  to  believe  the  short-stay  outlier 
policy  (under  §-412.529)  and  the 
interrupted  stay  policy  (under 
§412.531)  will  adequately  address  these 
circumstances.  For  instance,  a  case  with 
a  stay  that  is  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  of  the  LTC-DRG  will  be  paid  under 
the  short-stay  outlier  policy  regardless 
of  whether  or  not  the  patient  is 
transferred  upon  discharge  to  his  or  her 
home  or  to  another  setting  where 


Medicare  will  make  additional 
payments,  or  whether  the  patient 
expired.  Moreover,  if  a  beneficiary's  stay 
at  the  LTCH  is  greater  than  five-sixths 
of  the  geometric  average  length  of  stay 
of  the  LTC-DRG,  a  full  LTC-DRG 
pajonent  will  be  made  regardless  of  the 
destination  following  discharge. 
Therefore,  in  this  final  rule,  we  are  not 
implementing  a  separate  policy  for  cases 
that  are  transferred  (except  for  those  that 
are  encompassed  by  the  interrupted  stay 
policy)  or  for  patients  who  expire. 
Currently,  imder  the  acute  care 
hospital  inpatient  prospective  payment 
system,  discharges  in  10  DRGs  are 
considered  to  be  transfers  if  the  patients 
are  discharged  to  another  Medicare 
postacute  site  of  care,  such  as  a  LTCH. 
imder  section  1886(d)(5)(J)(ii)  of  the  Act 
and  implemented  in  regulations  at 
§  412.4.  The  rationale  behind  this 
provision  was  Congressional  concern 
that  Medicare  may,  in  some  cases,  be 
"overpaying  hospitals  for  patients  who 
are  transferred  to  a  postacute  care 
setting  after  a  very  short  acute  care 
hospital  stay."  (Conference  Agreement, 
H.R.  Conf.  Rept.  No.  105-217, 105th 
Cong.,  1st  Sess.,  at  740  (1997).)  In  such 
a  scenario,  Medicare  will  also  have  to 
pay  the  postacute  care  provider  for  care 
that  theoretically  could  have  been 
provided  at  the  acute  care  hospital. 
Section  1886(d)(5)(J)(iv)  of  the  Act 
authorizes  the  Secretary  to  expand  the 
postacute  care  transfer  policy  to 
additional  DRGs.  From  the  standpoint  of 
LTCHs,  the  impact  of  expanding  the 
acute  care  hospital  inpatient  prospective 
payment  system  postacute  care  transfer 
policy  could  be  significant  for  the  LTCH 
prospective  payment  system  since  this 
policy  could  affect  behavior  at  acute 
care  hospitals.  If  additional  discharges 
will  be  paid  as  transfers,  these  patients 
may  be  kept  longer  at  acute  care 
hospitals  in  order  to  avoid  a  reduced 
payment  for  the  transfer  and  then  have 
a  shorter  length  of  stay  dtuing  the 
subsequent  stay  at  the  LTCH.  Presently, 
approximately  70  percent  of  LTCH 
Medicare  patients  are  admitted 
following  discharge  from  an  acute  care 
hospital.  In  the  FT  2003  acute  care 
hospital  inpatient  prospective  payment 
system  proposed  rule  (67  FR  31455),  we 
solicited  public  comment  on  the 
feasibility  of  an  expansion  of  the 
postacute  care  transfer  policy  (10-DRG 
policy).  However,  based  on  die  public 
comments  received,  as  described  in  the 
acute  care  hospital  inpatient  prospective 
pajrment  system  fined  rule  on  August  1 , 
2002  (67  FR  50048-50052),  we  decided 
not  to  expand  this  policy  for  FY  2003, 
but  to  further  study  the  issue  for 
consideration  at  a  later  date. 
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Comment:  One  commenter  argued 
against  a  possible  expansion  of  the 
inpatient  acute  hospital  postacute  care 
transfer  policy  to  LTCHs  because  of  its 
possible  effects  on  LTCHs. 

Response:  As  we  indicated  above,  we 
have  decided  to  postpone  any 
expansion  of  the  postacute  care  transfer 
policy  under  the  acute  care  hospital 
inpatient  prospective  payment  system 
until  we  have  done  further  study  and 
evaluation. 

G.  Onsite  Discbarges  and  Readmittances 

As  we  explained  above,  we  do  not 
believe  that  a  separate  policy  governing 
transfers  of  Medicare  patients  between 
LTCHs  and  acute  care  hospitals  is 
necessary  at  this  time.  However,  we  are 
implementing  a  policy  that  will  address 
transfers  between  LTCHs  and  distinct- 
part  SNFs,  acute  care  hospitals,  IRFs,  or 
psychiatric  facilities  when  the  LTCH 
and  any  of  these  other  providers  are  co- 
located  because  of  the  potential  for 
inappropriate  shifting  of  patients  among 
these  providers  without  clinical 
justification  to  maximize  Medicare 
payment.  This  situation  may  occur 
when  a  distinct-part  SNF  is  part  of  a 
LTCH  or  when  the  LTCH  is  located 
within  an  acute  care  hospital  or  an  IRF 
as  either  a  "hospital-within-a-hospital 
(as  defined  in  §  412.22(e))  or  a  "satellite 
facility"  (as  defined  in  §  412.22(h))  and 
a  distinct-part  SNF  (as  defined  in 
section  1819(a)  of  the  Act)  is  also  part 
of  the  same  acute  care  hospital  or  IRF. 
(Section  V.C.9.  of  this  preamble 
describes  findings  from  Urban's 
research  on  the  admission  and  discharge 
patterns  between  LTCHs  and  SNFs.) 

Similarly,  a  long-term  care  "hospital- 
within-a-hospital"  or  satellite  facility 
may  be  co-located  with  a  psychiatric  or 
rehabilitation  hospital  that  is  also  a 
hospital  within  the  same  acute  care 
hospital  or  is  a  satellite  facility  situated 
in  the  same  acute  care  hospital 
(§§412.25  and  412.27),  or  may  be  co- 
located  in  an  acute  care  hospital  with  a 
psychiatric  unit  (§412.27)  or  a  satellite 
psychiatric  or  rehabilitation  unit 
(§  412.25(e)). 

We  believe  that  a  per  discharge 
system,  such  as  the  prospective 
payment  system  for  LTCHs,  could 
provide  inappropriate  incentives  to 
prematurely  discharge  patients  to  one  of 
these  other  onsite  providers  once  their 
lengths  of  stay  at  the  LTCH  exceeded 
the  thresholds  established  by  the  short- 
stay  outlier  policies  described  in  section 
X.C.  of  this  preamble.  These  discharges 
will  be  based  on  payment 
considerations  rather  than  on  a  clinical 
basis  as  an  extension  of  the  normal 
progression  of  appropriate  patient  care. 
If  the  long-term  care  hospital-within-a- 


hospital  inappropriately  discharges 
Medicare  patients  to  the  distinct-part 
SNF,  or  the  onsite  IRF,  psychiatric 
facility,  or  acute  care  hospital  without 
providing  a  complete  episode  of 
hospital-level  care.  Medicare  will  make 
inappropriate  payments  to  the  long-term 
care  hospital-within-a-hospital,  since 
payments  imder  the  prospective 
payment  system  will  have  been 
calculated  based  on  a  complete  episode 
of  such  care.  This  type  of  a  case  could 
then  be  followed  by  a  readmission  to  the 
LTCH  from  the  onsite  provider  for  an 
additional  LTC-DRG  payment.  (In  the 
case  of  a  discharge  frx>m  a  LTCH  to  an 
offsite  acute  care  hospital,  an  IRF,  or  a 
SNF  with  a  subsequent  return  to  the 
LTCH,  payments  will  also  be  considered 
under  the  interrupted  stay  policy  set 
forth  at  section  X.E.  of  this  final  rule 
and  at  §412.531.) 

In  determining  an  appropriate 
response  to  onsite  discharges  and 
readmittances,  we  are  implementing  a 
policy  consistent  with  our  policy 
described  in  the  July  30, 1999  acute  care 
hospital  inpatient  prospective  payment 
system  final  rule  (64  FR  41535)  that 
addresses  inappropriate  discharges  of 
patients  between  an  acute  care  hospital 
inpatient  prospective  payment  system 
excluded  hospital-within-a-hospital 
(such  as  a  LTCH)  to  the  host  acute  care 
hospital,  that  culminated  in  a 
readmission  to  the  hospital-within-a- 
hospital.  In  that  context,  we  expressed 
the  same  concern  noted  ^bove — that 
these  types  of  moves  were  occtirring  for 
financial  rather  than  clinical  reasons.  In 
order  to  discourage  these  practices,  we 
implemented  regulations  at 
§  413.40(a)(3)  to  specify  how  to 
calculate  the  cost  per  discharge  under 
the  excluded  hospital  payment 
provisions.  Under  those  regulations, 
diuing  a  cost  reporting  period,  if  the 
hospital-within-a-hospital  discharges 
more  than  5  percent  of  its  inpatients  to 
the  acute  care  hospital  where  it  is 
located,  and  those  patients  are 
readmitted  to  the  excluded  hospital- 
within-a-hospital.  Medicare  considers 
each  patient's  entire  stay  as  one 
discharge  for  purposes  of  calculating  the 
cost  per  discharge  of  the  excluded 
hospital-within-a-hospital.  In 
determining  whether  a  patient  has 
previously  been  discharged  and  then 
readmitted,  we  consider  all  prior 
discharges,  even  if  the  discharge  occurs 
late  in  one  cost  reporting  period  and  the 
readmission  occins  in  the  next  cost 
reporting  period.  Only  when  the 
excluded  hospital's  number  of  cases 
involving  a  discharge  from  the  excluded 
hospital-within-a-hospital  to  the  host 
acute  care  hospital  followed  by  a 


readmission  to  the  hospital-within-a- 
hospital  exceed  5  percent  of  the  total 
number  of  its  discharges  in  a  particular 
cost  reporting  period  are  the  first 
discharges  not  counted  for  payment 
purposes.  (If  the  5-percent  threshold  is 
not  triggered,  all  discharges  are  counted 
separately.) 

With  the  implementation  of  the  per 
discharge  prospective  payment  system 
for  LTCHs,  in  this  final  rule  and  in  the 
proposed  rule,  we  are  adopting  a  similar 
policy  to  address  inappropriate 
discharges  and  readmittances  between 
LTCHs  and  other  onsite  providers  by 
establishing  a  threshold  beyond  which 
the  original  patient  stay  and  the 
readmission  will  be  paid  as  one 
discharge  (see  §412.532).  By  paying 
only  one  discharge,  we  will  discourage 
those  transfers  that  will  be  based  on 
payment  considerations  instead  of  on  a 
clinical  basis.  Generally,  if  a  LTCH 
readmits  more  than  5  percent  of  its 
Medicare  patients  who  are  discharged  to 
an  onsite  SNF,  IRF,  or  psychiatric 
facility,  or  to  an  onsite  acute  care 
hospital,  only  one  LTC-DRG  payment 
will  be  made  to  the  LTCH  for  discharges 
and  readmittances  during  the  LTCH's 
cost  reporting  period.  Therefore, 
payment  for  the  entire  stay  will  be  paid 
either  as  one  full  LTC-DRG  payment  or 
a  short-stay  outlier,  depending  on  the 
duration  of  the  entire  LTCH  stay. 

In  applying  the  5-percent  threshold, 
we  will  apply  one  threshold  for 
discharges  and  readmittances  with  a  co- 
located  acute  care  hospital,  consistent 
with  the  policy  that  has  been  in  place 
under  §  413.40(a)(3)  for  acute  care 
hospitals  and  excluded  hospitals 
described  above.  There  will  also  be  a 
separate  5-percent  threshold  for  all 
discharges  and  readmittances  with  co- 
located  SNFs,  IRFs,  and  psychiatric 
facilities.  In  the  case  of  a  LTCH  that  is 
co-located  with  an  acute  care  hospital, 
an  IRF.  or  a  SNF,  the  onsite  discharge 
and  readmittance  policies  would  apply 
in  addition  to  the  interrupted  stay 
policy  that  we  discussed  in  section  X.E. 
of  this  preamble  and  at  §412.531.  This 
means  that  even  if  a  discharged  LTCH 
patient  who  was  readmitted  to  the 
LTCH  following  a  stay  in  an  acute  care 
hospital  of  greater  than  9  days,  if  the 
facilities  share  a  common  location  and 
the  5-percent  threshold  were  exceeded, 
the  subsequent  discharges  from  the 
LTCH  will  not  represent  a  separate 
hospitalization  for  payment  purposes, 
so  only  one  LTC-DRG  payment  will  be 
made. 

Similarly,  if  the  LTCH  has  exceeded 
its  5-percent  threshold  for  all  discharges 
to  an  onsite  IRF.  SNF.  or  psychiatric 
hospital  or  unit  with  readmittances  to 
the  LTCH,  the  subsequent  discharges 
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will  not  be  treated  as  a  separate 
dischai^ge  for  Medicare  payment 
purposes,  notwithstanding  provisions  of 
the  interrupted  stay  policy  with  regard 
to  lengths  of  stay  at  an  ERF  or  a  SNF  (see 
§§412.531(b)(4)(ii)  and  (b){4)(iii)).  (As 
under  the  interrupted  stay  policy, 
payment  to  an  acute  care  hospital  under 
the  acute  care  hospital  inpatient 
prospective  payment  system,  to  an  IRF 
under  the  IRF  prospective  payment 
system,  and  to  a  SNF  under  the  SNF 
prospective  payment  system,  will  not  be 
affected.  Payments  to  the  psychiatric 
facility  also  will  not  be  affected.)  We  are 
aware  that  situations  could  arise  where, 
under  sound  clinical  judgment,  a 
patient  who  no  longer  required  LTCH- 
level  of  care  could  be  discharged  to  a 
SNF  and  then  experience  a  setback 
necessitating  rehospitalization. 
However,  it  is  likely  that,  in  such  a 
scenario,  in  most  cases  the  patient  will 
be  subsequently  admitted  to  an  acute 
care  hospital  rather  than  readmitted  to 
the  LTCH  located  within  the  acute  care 
hospital.  In  addition,  as  we  stated  in  the 
proposed  rule,  if  the  patient  is  being 
treated  by  a  LTCH  that  also  specializes 
in  treating  psychiatric  or  rehabilitation 
patients,  it  is  unlikely  that  the  patient 
who,  for  some  medical  reason,  needed 
to  be  transferred  to  an  onsite  psychiatric 
or  rehabilitation  hospital  or  imit,  will 
need  to  be  readmitted  to  the  LTCH.  We 
beheve  that  the  5-percent  thresholds  for 
discharges  to  onsite  acute  care  hospitals 
and  for  discharges  to  onsite  IRFs,  SNFs. 
and  psychiatric  facilities  followed  by 
readmission  to  the  LTCH  provide 
adequate  flexibility  for  those  rare 
circiunstances  where  such  actions 
would  be  clinically  preferable. 

We  continue  to  believe  that  the 
combination  of  a  discharge-based 
payment  system  that  inherently 
contains  financial  incentives  for  shifting 
patients  to  another  site  of  care  and  the 
close  proximity  of  other  sites  of  care 
such  as  other  onsite  hospitals-within- 
hospitals,  satellites,  and  distinct-part 
SNFs,  necessitates  this  type  of  policy. 
We  will  monitor  such  discharges  and 
analyze  data  and  compare  practice 
patterns  before  and  after  the 
implementation  of  the  LTCH 
prospective  payment  system  and,  if 
warranted,  may  consider  extending  it  to 
offsite  providers. 

Comment:  Several  commenters  urged 
us  to  postpone  implementation  of  this 
policy  pending  the  collection  of  data  or 
a  formal  study  confirming  that  patient- 
shifting  abuses  among  co-located 
providers  are  actually  occxuxing. 

Response:  As  we  note  in  section  X.I. 
of  this  final  rule,  we  will  be  developing 
a  monitoring  system  that  would,  among 
other  things,  assist  us  in  evaluating  the 


impact  of  the  LTCH  prospective 
payment  system  on  patient  care  patterns 
among  Medicare  providers.  We  are 
sufficiently  concerned  about  the  growth 
in  the  number  of  co-located  providers 
and  the  inappropriate  shifting  of 
patients  to  co-located  providers. 
Therefore,  we  disagree  with  commenters 
that  our  onsite  discharges  and 
readmittances  policy  should  be 
postponed.  As  noted  above,  we  have 
designed  this  policy  in  order  to 
discourage  patient-shifting  for  other 
than  clinical  purposes.  In  addition,  our 
policy  for  onsite  discharges  and 
readmittances  is  consistent  with  the 
policy  originally  described  in  the  July 
30, 1999  acute  care  hospital  inpatient 
prospective  payment  system  final  rule 
(64  FR  41535)  which  addressed 
inappropriate  discharges  from  an 
excluded  hospital  paid  under  the 
TEFRA  system,  such  as  a  LTCH,  that 
was  co-located  as  a  hospital-within-a- 
hospital  to  a  host  acute  care  hospital, 
culminating  in  the  readmission  to  the 
LTCH.  In  establishing  this  onsite  policy 
(as  well  as  the  interrupted  stay  policy 
discussed  in  section  X.E.  of  this 
preamble)  for  separately  located 
providers,  there  has  been  no  attempt  to 
discourage  the  transfer  of  a  Medicare 
patient  at  a  LTCH  to  another  onsite 
provider  for  treatment  not  available  at 
the  LTCH  or  for  nonhospital  level  care 
available  in  a  SNF.  However,  we  have 
established  regulations  regarding  a 
patient's  subsequent  readmission  to  the 
LTCH  immediately  following  the 
discharge  from  this  other  onsite 
provider,  a  circumstance  that  we  believe 
could  have  less  clinical  justification 
than  the  initial  LTCH  discharge  and 
■admission  to  the  other  onsite  provider. 
We  continue  to  believe  that  the  two  5- 
percent  thresholds  in  this  final  rule  for 
readmittances  to  the  LTCH  prior  to  the 
triggering  of  payment  consequences  for 
the  LTCH  provide  sufficient  flexibility 
for  those  unusual  cases  when  such 
action  could  be  clinically  warranted. 

Comment:  Several  commenters  noted 
that  the  onsite  discharge  and  transfer 
policy  was  unnecessary  since  the 
interrupted  stay  policy  already 
addressed  our  concerns  in  this  area.  In 
addition,  one  commenter  stated  that 
readmissions  to  freestanding  LTCHs 
equaled  those  to  onsite  LTCHs  and  that 
an  additional  onsite  policy  imposed 
expensive  and  unnecessary 
recordkeeping  responsibilities  on 
providers. 

Response:  Notwithstanding  the 
concerns  that  led  us  to  establish  our 
interrupted  stay  policy,  we  believe  that 
the  very  nature  of  co-located  Medicare 
providers  provides  an  even  stronger 
incentive  for  unnecessary  patient 


shifting  and  must  be  discouraged  at  the 
outset  of  establishing  prospective 
payments  for  LTCHs.  Unless  and  imtil 
a  LTCH  exceeds  the  5-percent  threshold 
for  readmittances  firom  the  onsite  acute 
care  hospital  or  the  5-percent  threshold 
for  readmittances  from  onsite  IRFs, 
psychiatric  hospitals  or  units,  or  SNFs, 
Medicare  payments  will  be  based  on  the 
interrupted  stay  policy.  This  means  that 
if  a  LTCH  patient  is  admitted  to  one  of 
these  other  providers  following  a  LTCH 
hospitalization,  and  then  readmitted  to 
the  LTCH,  the  length  of  stay  at  the 
intervening  provider  will  determine 
whether  the  LTCH  hospitalizations  are 
paid  as  one  or  more  discharges.  Should 
one  of  the  5-percent  thresholds  be 
exceeded,  all  LTCH  readmissions  irom 
either  the  acute  care  hospital  or  the  IRF, 
SNF,  and  psychiatric  facility  combined 
for  that  cost  reporting  year  will  be  paid 
as  one  discharge,  regardless  of  the 
length  of  stay  at  the  intervening 
provider. 

We  wish  to  clarify  that  if,  for  example, 
the  5-percent  threshold  for  onsite 
discharges  and  readmissions  is 
exceeded  during  a  particular  cost 
reporting  period  between  the  co-located 
LTCH  and  the  acute  care  hospital,  all 
onsite  discharges  and  readmittances 
between  these  two  providers  during  that 
cost  reporting  period  will  be  paid  as  one 
discharge,  even  those  that  occurred 
prior  to  the  threshold  having  been 
exceeded.  This  would  also  be  the  case 
for  onsite  discharges  and  readmissions 
that  exceed  the  combined  5-percent 
threshold  for  IRFs,  SNFs,  and 
psychiatric  facilities  that  are  co-located 
with  a  LTCH. 

This  policy  reflects  our  concerns 
about  patient  transfers  among  co-located 
providers  that  are  based  on  financial 
rather  than  medical  considerations.  As 
noted  above,  although  a  patient's 
discharge  from  a  LTCH  to  another 
Medicare  provider  could  represent  a 
reasonable  sequence  of  care,  the  direct 
admission  of  Aat  patient  to  the  LTCH 
should  be  a  relatively  rare  occurrence. 
However,  if  over  5  percent  of  the  total 
niunber  of  patients  who  are  discharged 
from  a  LTCH  during  a  cost  reporting 
period  are  subsequently  directly 
readmitted  from  a  co-located  provider, 
we  believe  that  such  behavior  signifies 
a  pattern  of  inappropriate  patient- 
shifting  among  onsite  Medicare 
providers  and,  therefore,  we  will  treat 
all  of  the  patients  in  that  site  of  care 
group  who  are  discharged  and 
readmitted  as  if  they  are  only  one 
discharge  and  make  only  one  LTC-DRG 
pajnnent  for  those  discharges. 

We  do  not  believe  that  the  onsite 
policy  (or  the  interrupted  stay  policy  as 
it  has  been  revised  in  this  final  rule) 
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imposes  an  additional  burden  on 
providers  since  the  standard  of  care  in 
clinical  practice  requires  tracking  a 
patient's  recent  medical  history  upon 
admission,  and  soimd  hospital 
management  requires  ongoing 
evaluation  of  discharge  and 
readmittance  patterns. 

Comment:  Several  commenters  urged 
us- to  support,  with  research,  any 
extension  of  the  onsite  policy  to 
Medicare  providers  that  are  not  co- 
located  with  LTCHs. 

Response:  Our  monitoring  of  all  LTCH 
discharges  and  readmittances  as  we 
implement  the  LTCH  prospective 
payment  system  will  yield  data  that  will 
enable  us  to  determine  whether 
extension  of  this  policy  is  warranted. 

Comment:  One  commenter  pointed  to 
the  distinction  between  co-located  and 
co-owned  hospitals.  Two  commenters 
sought  to  clarify  what  was  meant  by  the 
category  of  "co-located"  or  "onsite" 
providers.  Another  commenter 
suggested  that  we  apply  the  onsite 
policy  with  regard  to  SNFs  only  to  those 
SNFs  that  are  co-located  in  the  same 
building. 

Response:  There  is  clearly  a 
distinction  between  the  co-location  and 
co-ownership  of  Medicare  providers, 
although  some  hospitals  and  units  are 
both  co-located  and  owned  by  the  same 
corporate  entity.  Governing  regulations 
at  §41 2.22(e)  and  (f)  for  hospitals- 
within-hospitals  and  § 412.22(h)  and  (i) 
for  satellite  facilities,  and  at  §412.25  for 
satellite  imits  place  no  restriction  on 
hospital  or  unit  ownership.  As  we 
monitor  the  implementation  of  the 
LTCH  prospective  payment  system,  we 
will  be  noting  the  impact  of  ownership 
and  location  patterns,  among  others,  in 
o\a  evaluation  of  existing  payment 
policy. 

We  are  defining  "co-located"  and 
"onsite"  for  purposes  of  the  policy 
established  under  §412.532,  in 
accordance  with  existing  definitions  for 
hospitals-within-hospitals  and  satellite 
facilities.  Under  §  412.22(e),  hospitals- 
within-hospitals  are  defined  as  "*  *  * 
hospital,  that  occupies  space  in  a 
building  also  used  by  another  hospital, 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital 
*  *  *"  Satellite  facilities  are  defined  in 
§  412.22(h)  as"*  *   *  a  part  of  a 
hospital  that  provides  inpatient  services 
in  a  building  that  is  also  used  by 
another  hospital,  or  in  one  or  more 
entire  buildings  located  on  the  same 
campus  as  buildings  used  by  another 
hospital."  The  definition  of  "campus"  is 
set  forth  in  §  413.65(a)(2).  In  this  final 
rule,  we  have  revised  §  412.532  to 
specifically  reference  these  definitions. 


We  do  not  see  any  basis  for  us  to  change 
these  definitions  only  for  SNFs  and, 
therefore,  we  will  be  categorizing  onsite 
SNFs  by  the  same  standards  as  that  used 
for  other  Medicare  providers. 

Comment:  Two  commenters 
expressed  concern  that,  in  promulgating 
a  policy  that  discoujraged  onsite  patient 
transfers,  we  were  ignoring  the  fact  that 
SNFs  were  a  logical  destination  for 
LTCH  patients  upon  completion  of  their 
course  of  treatment.  These  commenters 
believed  that  we  should  not  establish 
payment  disincentives  for  a  LTCH  that 
discharges  a  patient  to  a  co-located  SNF. 

Response:  We  agree  vdth  the 
commenters  that,  in  some  instances,  a 
patient's  placement  in  a  SNF  following 
hospitalization  in  a  LTCH  is  a 
reasonable  sequence  of  care.  Our  onsite 
discharge  and  readmission  policy  does 
not  challenge  the  initial  discharge  from 
the  LTCH  or  admission  to  the  SNF,  but 
rather  the  subsequent  readmission  to  the 
LTCH  directly  fit)m  the  onsite  SNF.  We 
do  not  believe  that  our  onsite  transfer 
policy  discourages  appropriate  onsite 
patient  transfers.  Under  the  LTCH 
prospective  payment  system,  if,  during 
a  cost  reporting  period,  a  LTCH 
readmits  more  than  5  percent  of  its  total 
number  of  Medicare  patients  from  an 
onsite  or  co-located  SNF,  IRF,  or 
psychiatric  hospital  or  imit  or  readmits 
more  than  5  percent  of  its  patients  from 
an  onsite  acute  care  hospital  (in  both 
situations,  generating  a  second 
admission  to  the  LTCH  for  that  patient), 
the  Medicare  program  will  pay  the 
LTCH  for  only  one  discharge  in  such 
cases  for  all  patient  discharges  and 
readmittances  from  that  provider  or 
group  of  providers  during  that  cost 
reporting  period.  The  principal  goal  of 
our  onsite  discharge  and  readmission 
policy  is  to  discourage  patient-shifting 
from  one  Medicare  site  of  care  to 
another  so  that  Medicare  will  pay  only 
once  for  a  particular  episode  of  illness. 

Existing  ownership  regulations  do  not 
guard  against  the  potential  gaming  of 
the  Medicare  system  in  this  way  by  a 
corporate  entity  owning  both  co-located 
providers  (as  well  as  an  onsite  acute 
care  hospital,  an  IRF,  or  a  psychiatric 
hospital  or  unit).  Therefore,  oxu  policies 
under  the  LTCH  prospective  payment 
system  have  been  designed  to 
discourage  financially  motivated 
movement  of  patients  among  onsite 
Medicare  providers.  We  also  believe 
that  the  two  distinct  5-percent 
thresholds  allow  for  those  unusual 
circumstances  when  therapeutic 
judgment  could  reasonably  dictate  a 
patient's  readmission  to  the  onsite 
LTCH  from  the  other  onsite  provider  to 
which  the  patient  had  been  originally 
discharged. 


Comment:  One  commenter.  a 
corporation  that  owns  IRFs,  suggested 
that  the  onsite  discharge  and 
readmission  policy  should  limit 
readmissions  to  L'TCHs  to  5  percent 
total  readmissions  from  all  co-located 
providers  (acute  care  hospitals,  IRFs, 
psychiatric  facilities,  and  SNFs)  rather 
than  5  percent  from  an  onsite  acute  care 
hospital  and  5  percent  from  an  onsite 
IRF,  SNF,  and  psychiatric  facility 
combined. 

Response:  We  believe  that  the  2 
distinct  5-percent  onsite  discharge  and 
readmission  thresholds  are  based  on  a 
realistic  understanding  of  ciirrent 
treatment  patterns  at  LTCHs  and 
provide  adequate  flexibility  for  clinical 
decisionmaking.  When  we  were 
designing  the  onsite  discharge  and 
readmission  policy,  we  took  into 
account  research  by  Urban  that  detailed 
sources  and  destinations  of  LTCH 
patients.  As  we  noted  in  our  discussion 
of  the  universe  of  LTCHs  in  section  V.C. 
of  this  final  rule,  most  LTCH  patients 
who  are  transferred  to  other  sites  of  care 
go  to  acute  care  hospitals.  Therefore,  at 
one  end  of  the  spectrum  were  patients 
who  required  further  acute  care,  and  at 
the  other  end,  patients  who  no  longer 
required  LTCH-level  care.  Our  two  5- 
percent  threshold  policies  recognize 
that  there  are  two  distinct  groups  of 
patient  groups  being  discharged  from 
LTCHs:  (1)  Those  requiring  more 
intensive,  acute  hospital  care;  and  (2) 
those  whose  medical  conditions  have 
stabilized  or  improved  so  that  they  can 
receive  care  at  an  IRF,  a  psychiatric 
facility  or  to  a  SNF. 

We  believe  that  it  is  appropriate  that 
acute  care  hospitals  have  a  separate  5- 
percent  threshold,  and  since  fewer 
patients  go  to  SNFs,  IRFs,  and 
psychiatric  facilities,  a  collective  5- 
percent  threshold  for  those  facilities  is 
adequate. 

Comment:  Two  commenters 
questioned  how  we  would  actually 
implement  the  onsite  discharge  and 
readmission  policy  from  a  systems 
perspective. 

Response:  In  order  to  practically 
implement  payments  under  the  onsite 
discharge  and  readmission  policy,  fiscal 
intermediaries  will  reconcile  Medicare 
payments  and  discharge  data  received 
by  LTCHs  during  the  course  of  that  cost 
reporting  year,  at  the  close  of  each  cost 
reporting  period.  We  will  issue  program 
memoranda  detailing  instructions  for 
fiscal  intermediaries  and  providers 
regarding  billing,  data  collection,  and 
systems  operations  following  the 
publication  of  this  final  rule. 

Comment:  One  commenter  supported 
reducing  the  incentives  to  transfer 
patients  inappropriately,  but  also 
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expressed  concern  that  our  onsite  policy 
may  not  take  into  account  the  clinical 
needs  of  Medicare  patients  and  could 
discourage  even  appropriate  transfers. 
The  commenter  further  suggested  that 
Medicare's  QIO  should  monitor  patient 
care  at  LTCHs  in  general  and  onsite 
readmissions  in  particular.  Another 
commenter  believed  that  our  onsite 
policy  constrained  clinical 
decisionmaking  and  restricted  a 
Medicare  beneficiary's  choice  of 
provider. 

Response:  We  appreciate  the 
commenter's  support  for  oiu'  policy 
efforts  regarding  inappropriate  transfer 
of  patients  among  onsite  Medicare 
providers.  While  we  agree  that  the 
decision  to  move  a  patient  from  one  care 
setting  to  another  should  be  made  on 
purely  clinical  grounds,  we  remain 
concerned  about  discharges  based  on 
financial  concerns,  particularly  among 
Medicare  providers  that  are  both  co- 
located  and  owned  by  the  same  parent 
corporation.  In  this  final  rule,  we  are 
establishing  a  payment  policy  for 
LTCHs  based  on  our  best  available  data. 
We  are  not  prohibiting  a  LTCH  from 
serving  a  patient  nor  have  we  dictated 
where  a  patient  should  receive  care.  For 
this  reason,  we  will  retain  the  onsite 
discharge  and  readmission  policy  as  we 
implement  the  LTCH  prospective 
pa3anent  system.  Regarding  review  by 
QIOs,  we  have  established  medical 
review  requirements  at  §  412.508(a)  in 
accordance  with  existing  regulations  at 
§§  412.44,  412.46,  and  412.48  and 
consistent  with  other  established 
prospective  payment  systems  policies. 
As  noted  throughout  this  final  rule,  we 
expect  that  the  implementation  of  the 
LTCH  prospective  payment  system  will 
generate  data  that  will  allow  indepth 
analysis  and  evaluation  of  our  policies. 
To  that  end,  we  have  established  a 
monitoring  protocol  with  our  Office  of 
Research,  Development,  and 
Information. 

H.  Additional  Issues  for  Onsite  Facilities 

1.  Issues  Proposed  for  Discussion  in  the 
March  22,  2002  Proposed  Rule  {67  FR 
13416) 

As  we  prepare  to  implement  a 
prospective  payment  system  for  LTCHs, 
we  are  reevaluating  certain  existing 
policies  for  hospitals-within-hospitals 
and  satellite  facilities  that  were 
established  under  the  TEFRA  payment 
system  for  excluded  hospitals. 

Existing  regulations  at  §  412.22(e) 
specify  exclusion  criteria  based  on 
ownership  and  control  for  hospitals- 
within-hospitals  and  their  host  hospitals 
(59  FR  45330,  September  1,  1994).  We 
are  concerned  about  possible 


manipulation  of  Medicare  payments  by 
a  single  entity  that  owns  or  controls  an 
acute  care  hospital  and  a  co-located 
LTCH.  We  believe  that  such  a  situation 
could  lead  to  premature  patient 
discharges  from  the  acute  care  hospital 
to  the  co-located  LTCH,  resulting  in  two 
Medicare  payments  to  the  controlling 
entity  for  one  episode  of  care.  Since 
LTCHs  are  generally  capable  of 
providing  a  wide  range  of  medical 
treatment,  we  are  concerned  about  the 
following  scenario:  the  costs  of  treating 
an  acute  care  hospital  patient  exceed  the 
payment  that  the  hospital  would  receive 
for  that  specific  DRG  and  the  acute  care 
hospital  "discharges"  the  patient  who 
still  requires  treatment,  for  admission  to 
an  onsite  LTCH.  Under  this 
circumstance,  the  LTCH  would,  in  fact, 
function  as  an  excluded  unit  of  an  acute 
care  hospital,  a  situation  inconsistent 
with  section  1886(d)(1)(B)  of  the  Act, 
which  allows  excluded  rehabilitation 
and  psychiatric  units  in  acute  care 
hospitals  but  not  long-term  care  units. 
Through  the  interrupted  stay  and  onsite 
discharge  and  readmittance  policies  set 
forth  in  sections  X.E.  and  X.G., 
respectively,  of  this  final  rule,  which 
limit  potential  inappropriate  Medicare 
payments,  we  believe  that  we  have 
addressed  some  of  the  concerns  that 
originally  led  us  to  establish  the  rules  in 
§412. 22(e). 

In  the  March  22,  2002  proposed  rule, 
we  solicited  comments  on  possible 
changes  to  our  payment  policy 
regarding  ownership  and  control  for 
hospitals-within-hospitals. 

Comment:  Two  commenters 
supported  maintaining  the  existing 
regulations  governing  hospitals-within- 
hospitals  and  further  endorsed  the 
proposed  interrupted  stay  and  co- 
located  discharge  and  readmittance 
provisions.  Several  commenters 
encouraged  stricter  enforcement  of  our 
present  policy  on  control  and 
ownership.  The  commenters  believed 
that,  even  though  our  regulations 
require  hospital-within-hospitals  to 
have  separate  governing  bodies,  chief 
medical  officers,  separate  medical  staffs 
and  chief  executive  officer  from  host 
hospitals  (§  412.23(e)(1)  through  (e)(4)) 
and  require  basic  hospital  functions  to 
be  separated  according  to  the  fulfillment 
of  one  of  three  criteria  at  §  412.23(e)(5), 
some  hospitals-within-hospitals  and 
their  host  hospitals  have  managed  to 
circumvent  the  regulations.  One  of  these 
commenters  noted  that,  in  such 
situations,  the  long-term  care  hospitals- 
within-hospitals  were,  in  effect, 
functioning  as  LTCH  units. 

Response:  The  expressed  intent  of 
existing  separateness  criteria  at 
§  412.22(e),  first  presented  in  the 


September  1, 1994  acute  care  hospital 
inpatient  prospective  payment  system 
final  rule  (59  FR  45390  and  45396),  was 
to  disallow  the  formation  of  a  single 
hospital  facility  that  included  an  acute 
care  hospital  paid  under  the  prospective 
payment  system  and  what  would 
effectively  be  a  LTCH  unit  that  would  be 
paid  imder  the  TEFRA  payment  system. 
We  believe  that  formation  of  such  a 
facility  was  contrary  to  the  statutory 
intent  of  section  1886(d)(1)(B)  of  the 
Act.  The  existing  regulations  were 
implemented  to  prohibit  such  an 
arrangement.  As  we  implement  the 
prospective  payment  system  for  LTCHs, 
we  remain  extremely  concerned  about 
rapid  growth  in  long-term  care 
hospitals-within-hospitals  and  will  be 
collecting  data  on  the  relationship 
among  host  hospitals,  hospitals-within- 
hospitals,  and  parent  corporations  in 
order  to  determine  the  need  for 
additional  regulation  or  monitoring. 

Comment:  Ten  commenters  urged  us 
to  strengthen  existing  separateness 
criteria  in  the  regulation.  Among  the 
policies  suggested  were  disallowing  the 
establishing  of  separate  corporations 
with  common  ownership  and  funding  to 
operate  a  hospital-within-hospital  by 
parent  or  controlling  companies  or  host 
hospitals;  precluding  the  provision  of 
goods  and  services  not  consistent  with 
"fair  market  value";  and  the 
guaranteeing  of  the  long-term  care 
hospital-within-hospital's  loans  or  debts 
by  the  host  hospital.  Commenters 
pointed  to  loopholes  in  existing 
regulations  that  allow  corporations  to 
evade  our  intent.  One  hospital 
association  urged  us  to  disallow  a 
parent  company  of  the  host  hospital  to 
establish  a  separate  corporation  that 
would  control  both  the  host  hospital 
and  finance  a  hospital-within-a- 
hospital.  Another  commenter  proposed 
a  percentage  ceiling  on  patients  that  a 
long-term  care  hospital-within-a- 
hospital  could  adinit  from  the  host 
hospital,  a  strict  definition  of  "direct" 
and  "indirect"  control  for  purposes  of 
limiting  common  corporate  ownership. 
One  commenter  noted  that,  although  the 
forthcoming  LTCH  prospective  payment 
system  onsite  discharge  and  admission 
policies  (section  X.G.  of  this  final  rule 
and  §412.532)  could  deter  LTCHs  from 
financially  benefiting  from  discharging 
patients  and  subsequently  readmitting 
them,  acute  care  hospitals  could  still 
make  financially  driven  transfers  of 
patients  to  LTCHs. 

Response:  We  believe  that  existing 
regulations,  including  the  existing  10- 
DRG  postacute  care  transfer  policy  at 
§  412.4,  are  effective  disincentives  for 
acute  care  hospitals  to  transfer  patients, 
for  whom  they  could  reasonably  provide 
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treatment,  to  LTCHs.  However,  as  noted 
below,  we  are  requiring  all  LTCHs  to 
inform  their  fiscal  intermediary  and 
their  CMS  Regional  Office  if  they  are  co- 
located  Medicare  providers  and  will  be 
collecting  data  on  the  corporate 
relationships  between  these  providers. 
We  plan  to  revise  our  policies  and  take 
action  as  necessary  if  our  research 
reveals  circumvention  of  CMS  policy 
goals. 

Comment:  One  commenter  suggested 
that  an  additional  criteria  to  prevent 
abuse  by  hospitals-within-hospitals 
would  be  to  strengthen  the  regulations 
about  disclosiire  of  other  alternatives  as 
part  of  hospital  discharge  planning,  one 
of  the  Medicare  conditions  of 
participation  for  hospitals,  as  described 
in  §482.43. 

Response:  Discharge  plaiming  is  one 
of  our  basic  hospital  health  and  safety 
requirements.  Under  §  482.43(b)(6),  a 
hospital  is  currently  required  to  discuss 
the  results  of  the  discharge  planning 
evaluation  with  the  patient  or 
individual  acting  on  the  patient's  behalf. 
In  addition,  §§  482.43(c)(4)  and  {c)(5) 
already  require  the  hospital  to  reassess 
the  patient's  discharge  plan  if  there  are 
factors  that  may  affect  continuing  care 
needs  or  the  appropriateness  of  &e 
discharge  plan  and  to  counsel  and 
prepare  patients  and  family  members  for 
posthospital  care.  Accordingly,  based  on 
these  existing  safeguards,  we  do  not 
believe  that  Uiere  is  a  need  to  modify 
§482.43. 

Comment:  Five  conunenters  urged  us 
to  refrain  from  issuing  any  additional 
regulations  affecting  hospitals-within- 
hospitals,  particularly  relating  to 
ownership  of  a  hospital-within-a- 
hospital.  Two  commenters 
recommended  the  elimination  of  all 
LTCH  ownership  rules,  and  one 
commenter  suggested  that  we  consider 
"leveling  the  long-term  acute  care 
hospital  playing  field".  The  commenter 
believed  that  such  action  would  allow 
true  competition  and  remove  any 
imnecessary  barrier  to  general  acute  care 
hospitals  entering  into  the  long-term 
acute  care  hospital  business. 

Response:  We  believe  it  essential  to 
establish  regulations  discouraging  the 
transfer  of  Medicare  patients  from  one 
provider  to  another  for  any  reason  other 
than  for  clear  clinical  benefits  of  the 
patient.  However,  without  the  separate 
ownership  and  control  requirements  at 
§  412.22(e),  we  believe  that  LTCHs 
located  within  a  host  acute  care  hospital 
could  function  as  LTCH  units.  This  is  a 
prospect  that  is  inconsistent  with  the 
purpose  and  scheme  of  section 
1886(d)(1)(B)  of  the  Act,  which  provides 
for  the  exclusion  of  psychiatric  and 
rehabilitation  units,  but  not  for  the 


exclusion  of  LTCH  units.  The  acute  care 
hospital  inpatient  prospective  payment 
system  was  originally  based  on  the 
principle  of  determining  an  average  cost 
per  discharge,  and  the  average  was 
determined  by  including  all  discharges, 
short  and  long  stays.  For  an  acute  care 
hospital  to  move  its  patients  to  a  "LTC 
unit"  rather  than  treating  the  patient  for 
the  entire  spell  of  illness  would  allow 
the  hospital  to  have  had  the  benefit  of 
a  payment  for  that  patient  that  had  been 
based  on  including  long-stay  patients  in 
calculating  the  avetage  cost  per 
discharge,  while  in  actuality  no  longer 
treating  those  longer  stay  types  of 
patients. 

In  our  final  rule  for  the  acute  care 
hospital  inpatient  prospective  payment 
system  (September  1, 1994  Federal 
Register  (59  FR  45389)),  we  noted  that 
we  intended  for  the  hospital-within- 
hospital  policy  to  allow  "adequate 
flexibility  for  legitimate  networking  and 
sharing  of  services  *  *   *"  and  we 
believe  that  existing  policies  can 
contribute  to  efficiency,  convenience 
and  clinical  benefits.  Whether  or  not  we 
will  promulgate  additional  ownership 
and  control  regulations  for  hospitals- 
within-hospitals  will  be  based  on  the 
results  of  our  collection  and  analysis  of 
data  that  we  will  be  gathering  for 
monitoring  and  compliance  purposes. 

Comment:  Several  commenters  urged 
us  to  publish  a  proposed  rule  to  provide 
the  opportunity  for  public  comments  for 
any  proposed  changes  to  the  regulations 
governing  hospitals-within-hospitals. 

Response:  At  this  point,  we  do  not 
have  specific  plans  to  revise  any 
existing  policies  on  hospitals-within- 
hospitals.  As  we  implement  the  LTCH 
prospective  payment  system,  we  will  be 
monitoring  hospitals-within-hospitals 
and  satellite  facilities  for,  among  other 
behaviors,  compliance  with  existing 
regulations,  growth  in  numbers,  and 
transfer  patterns.  In  order  to  facilitate 
this  monitoring  and  compliance,  we  are 
requiring  that  LTCHs  notify  their  fiscal 
intermediaries  and  their  CMS  regional 
office  about  their  co-location  with  any 
other  Medicare  providers  by  December 
1,  2002  (within  60  days  following  the 
initial  effective  date  of  the  LTCH 
prospective  payment  system). 

Therefore,  we  are  revising  the 
regulations  at  §§  412.22(e)  and  412.22(h) 
to  incorporate  this  required  notification. 
If,  as  a  consequence  of  these  monitoring 
activities,  we  determine  that  we  need  to 
revisit  existing  regulations  dealing  with 
ownership  and  control  of  hospitals- 
within-hospitals,  we  will  follow  the 
notice  and  comment  rulemaking 
process. 

Comment:  One  commenter,  a  LTCH 
that  is  co-located,  as  a  hospital-within- 


a-hospital  with  a  larger  tertiary  care 
center  that  is  an  acute  care  hospital, 
with  both  facilities  having  a  common 
owner,  asserted  that  the  single 
ownership  of  both  hospitals  actually 
affords  significant  benefits  to  patients  in 
the  LTCH  from  the  standpoint  of 
clinical  care  as  well  as  medical 
efficiency  and  management. 

Response:  We  agree  with  the 
commenter's  assertion  that  the  location 
of  a  long-term  care  hospital-within-a- 
hospital  co-located  within  a  host  acute 
care  hospital  has  a  number  of 
advantages  from  the  standpoint  of 
patient  convenience  and  management, 
provided  the  requirements  set  forth  in 
§ 412.22(e)  are  satisfied  and  the  patients 
in  each  of  the  co-located  hospitals 
receive  a  full  episode  of  care  in  that 
hospital. 

Comment:  One  commenter  suggested 
that  the  prospective  payment  system  for 
LTCHs  take  into  account  that 
freestanding  LTCHs  have  considerably 
higher  infrastructure  costs  than  LTCHs 
that  exist  as  hospitals-within-hospitals. 

Response:  The  Urban  Institute's 
research  based  on  FY  1997  cost  reports 
from  LTCHs  revealed  that  there  is  no 
significant  difference  between  the 
payment-to-cost  ratios  for  LTCHs  that 
exist  as  hospitals-within-hospitals  and 
freestanding  LTCHs.  We  expect  to 
update  these  data  and,  therefore,  as 
noted  above,  we  are  revising  the 
regulations  at  §§  412.22(e)  and  (h)  to 
require  LTCHs  to  notify  their  fiscal 
intermediaries  and  their  CMS  regional 
office  of  their  co-location  with  any  other 
Medicare  providers  within  60  days  of 
their  first  cost  reporting  period  that 
begins  on  or  after  October  1,  2002. 
These  data  will  enable  us  to  evaluate 
possible  cost  differentials  between 
LTCHs  that  are  co-located  and  those  that 
are  freestanding.  As  we  analyze  the 
data,  we  will  determine  if  and  what 
payment  system  adjustments  would  be 
appropriate  to  propose. 

Comment:  One  commenter  questioned 
whether  we  were  soliciting  comments 
on  the  possibility  of  allowing  LTCHs  to 
house  units  of  other  excluded  hospital 
categories,  such  as  rehabilitation  or 
psychiatric  units. 

flesponse:  Under  §  412. 25(a)(l)(ii),  a 
unit  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system  is  precluded  from  locating  in  a 
facility  that  is  excluded  from  the  acute 
care  hospital  inpatient  prospective 
payment  system,  such  as  a  LTCH.  We 
have  no  plans  to  revise  this  policy. 

We  also  solicited  comments  on  our 
policy  regarding  LTCHs  that  have 
established  satellite  facilities.  In 
§  412.22(h)(1),  we  define  a  satellite  as  "a 
part  of  a  hospital  that  provides  inpatient 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 56013 


56012  Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


services  in  a  building  also  used  by 
another  hospital,  or  in  one  or  more 
entire  buildings  located  on  the  ssune 
campus  as  buildings  used  by  another 
hospital."  Satellite  arrangements  exist 
when  an  existing  hospital  that  is 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
and  that  is  either  a  freestanding  hospital 
or  a  hospital-within-a-hospital  imder 
§  412.22(e)  shares  space  in  a  building  or 
on  a  campus  occupied  by  another 
hospital  in  order  to  establish  an 
additional  location  for  the  excluded 
hospital.  The  July  30, 1999  acute  care 
hospital  inpatient  prospective  payment 
system  final  rule  (64  FR  41532-41534) 
includes  a  detailed  discussion  of  our 
policies  regarding  Medicare  payments 
for  satellite  facilities  of  hospitals 
excluded  from  the  acute  care  hospital 
inpatient  prospective  pajrment  system. 
In  the  March  22,  2002  proposed  rule,  we 
indicated  that  we  would  consider  the 
possibility  of  revisiting  the  policies  we 
established  for  these  satellites.  In 
accordance  with  section  1886(b)  of  the 
Act,  as  amended  by  sections  4414  and 
4416  of  Public  Law  105-33,  we 
established  two  different  target  limits  on 
payments  to  excluded  hospitals, 
depending  upon  when  the  facilities 
were  established.  The  target  amoimt 
limit  for  excluded  hospitals  or  units 
established  before  October  1, 1997  was 
set  at  the  75th  percentile  of  the  target 
amounts  of  similarly  classified 
hospitals,  as  specified  in 
§413.40(c)(4)(iii),  for  cost  reporting 
periods  ending  during  FY  1996,  as 
updated  to  the  applicable  cost  reporting 
period.  For  excluded  hospitals  and  units 
established  on  or  after  October  1, 1997. 
imder  section  4416  of  Public  Law  105- 
33,  the  payment  amount  for  the 
hospital's  first  two  12-month  cost 
reporting  periods,  as  specified  at 
§413.40(f)(2)(ii),  may  not  exceed  110 
percent  of  the  national  median  of  target 
amoimts  of  similarly  classified  hospitals 
for  cost  reporting  periods  ending  during 
FY  1996,  updated  to  the  first  cost 
reporting  period  in  which  the  hospital 
receives  payment. 

Because  we  were  concerned  that  a 
nimiber  of  pre-1997  excluded  hospitals, 
governed  by  §413.40(c){4){iii),  would 
seek  to  create  satellite  arrangements  in 
order  to  avoid  the  effect  of  the  lower 
payment  caps  that  would  apply  to  new 
hospitals  imder  §413.40(f)(2)(ii),  we 
established  rules  regarding  the 
exclusion  of  and  payments  to  satellites 
of  existing  facilities.  If  the  number  of 
beds  in  the  hospital  or  luiit  (including 
both  the  base  hospital  or  imit  and  the 
satellite  location)  exceeds  the  number  of 
State-licensed  and  Medicare-certified 


beds  in  the  hospital  or  unit  on  the  last 
day  of  the  hospital's  or  imit's  last  cost 
reporting  period  beginning  before 
October  1, 1997,  the  facility  would  be 
paid  imder  the  acute  care  hospital 
inpatient  DRG  system.  Therefore,  while 
an  excluded  hospital  or  unit  could 
"transfer"  bed  capacity  from  a  base 
facility  to  a  satellite,  if  it  increased  total 
bed  capacity  beyond  the  level  it  had  in 
the  most  recent  cost  reporting  period 
before  October  1, 1997  (see  64  FR 
41532-41533,  July  30, 1999),  the 
hospital  will  not  be  paid  as  a  hospital 
excluded  bom  the  acute  care  hospital 
inpatient  prospective  payment  system. 
However,  no  similar  limitation  was 
imposed  with  respect  to  the  number  of 
total  beds  in  excluded  hospitals  and 
units  and  satellite  facilities  of  those 
excluded  hospitals  and  units 
established  after  October  1, 1997,  since 
those  excluded  hospitals  and  units  were 
already  subject  to  the  lower  payment 
limits  of  section  4416  of  Public  Law 
105-33,  and  would,  therefore,  not 
benefit  from  the  higher  cap  by  creating 
a  satellite  facility. 

Section  123  of  Public  Law  106-113 
confers  broad  authority  on  the  Secretary 
regarding  the  implementation  of  the 
prospective  payment  system  for  LTCHs, 
and  as  described  in  section  X.N.  of  this 
final  rule,  we  will  transition  the  LTCH 
prospective  payment  system  over  5 
years.  During  this  period,  payments  to 
LTCHs  will  gradually  change  from  a 
blend  of  hospital-specific  reasonable 
cost-based  payments  and  the  Federal 
rate  to  a  fully  100  percent  Federal  per- 
discharge  LTC-DRG-based  prospective 
payment  system.  In  addition,  n^s  also 
will  be  transitioned  to  100  percent  fully 
Federal  prospective  payment  system 
payment  starting  with  cost  reporting 
periods  beginning  during  FY  2003.  In 
the  proposed  rule,  we  stated  that  we 
would  consider  whether  to  propose 
elimination  of  the  bed-number  criteria 
in  §412.22(h)(2)(i)  for  pre-1997 
hospitals,  once  the  applicable 
prospective  payment  system  is  fully 
phased  in.  All  LTCHs  would  be  paid 
based  on  100  percent  of  the  LTCH 
Federal  rate  by  FY  2007  and  the 
payment  rates  established  under  the 
TEFRA  system  at  that  time  will  no 
longer  exist  for  this  class  of  hospitals.  In 
addition,  we  noted  that,  starting  with 
cost  reporting  periods  that  begin  during 
FY  2003,  payment  to  IRFs  are  no  longer 
cost  based.  We  also  noted  that  any 
policy  change  for  lifting  the  bed-niunber 
criteria  for  hospitals  under  the  LTCH  or 
IRF  prospective  payment  systems  that 
we  consider  to  propose  would  not  apply 
while  hospitals  continue  to  be  paid 
under  the  TEFRA  system.  Therefore,  in 


the  proposed  rule,  we  stated  that  during 
the  5-year  phasein  period,  the  policies 
in  §  412.22(h)(2)(i)  would  continue  to 
apply  to  LTCH  satellites  facilities. 

Comment:  One  commenter  endorsed 
the  policy  that  we  may  limit  criterion 
for  LTCHs  with  satellites  once  the  LTCH 
prospective  payment  system  is  fully 
phased  in  by  FY  2007.  Under  that 
existing  policy,  we  limit  a  LTCH  with  a 
satellite  to  the  number  of  beds  that  does 
not  exceed  the  total  number  of  beds  the 
hospital  was  licensed  to  have  on  the  last 
day  of  the  hospital's  last  cost  reporting 
period  beginning  before  October  1, 
1997. 

Ten  other  commenters  urged  us  to 
adopt  a  policy  eliminating  tibe  bed- 
number  restrictions  for  satellites 
established  by  pre-1997  LTCHs  as  soon 
as  a  LTCH  elects  to  be  paid  based  on 
100  percent  of  the  standard  Federal  rate. 
The  commenters  recommended  not 
waiting  to  eliminate  the  bed  limit  uintil 
FY  2007.  The  commenters  explained 
tbat  the  rationale  for  the  policies 
regarding  bed  limits  for  LTCHs  with 
satellites  was  established  subsequent  to 
the  enactment  of  the  BBA  in  1997, 
which  set  different  target  amount  limits 
for  each  group.  The  commenters 
believed  the  policy  should  be  obsolete 
once  a  LTCH  is  paid  100  percent  under 
the  fully  Federal  rate.  Two  of  these 
commenters,  while  agreeing  that  we 
should  adopt  regulations  eliminating 
the  bed  hmits  for  pre-1997  LTCHs  that 
elect  to  be  paid  based  on  100  percent  of 
the  Federal  rate,  suggested  limiting  any 
proposal  to  those  situations  when  the 
LTCH's  TEFRA  payment  rate  is  lower 
than  the  most  recent  cap  imder 
§413.40(f)(2)(ii). 

Response:  We  agree  that  it  may  be 
appropriate  to  propose  an  elimination  of 
the  bed  restriction  prior  to  all  hospitals 
transition  to  the  LTCH  prospective 
payment  system.  Although,  in  the 
proposed  rule,  we  indicated  that  we 
would  consider  proposing  a  change  to 
the  existing  bed-limit  criterion  in 
§412.22(h)(2)(i)  for  pre-1997  LTCHs 
once  the  LTCH  prospective  payment 
system  was  fully  phased  in,  we  agree 
with  the  argument  presented  by  the 
commenters  that  it  may  be  appropriate 
to  propose  dispensing  with  bed-number 
restrictions  for  those  pre-1997  LTCHs 
that  elect  to  be  paid  under  100  percent 
of  the  Federal  rate,  at  the  start  of  the  cost 
reporting  period  when  this  election  is 
made.  The  rationale  for  the  bed  limit 
provision  at  §412.22(h)(2)(i]  was  the 
potential  for  gaming  by  creating  a 
satellite  location  with  a  higher  TEFRA 
target  amount  cap,  where  in  reality  the 
satellite  would  have  been  a  separately 
certified  LTCH  but  would  have  been 
subject  to  the  lower  cap  on  payments. 
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Once  the  hospital  is  paid  under  100 
percent  of  the  prospective  payment 
system  rate,  there  is  no  longer  a  reason 
for  the  hospital  to  create  a  new  hospital 
as  a  satellite  since.such  a  creation 
would  not  affect  the  hospital's 
prospective  payment  system  payment. 
Accordingly,  we  will  address  a  change 
in  the  policy  concerning  bed  limits  in 
the  next  update  of  the  LTCH  prospective 
payment  system.  Since  the  bed- 
restriction  provisions  on  LTCHs  with 
satellites  were  applicable  under  the 
TEFRA  payment  system,  those  LTCHs 
that  are  transitioning  into  full 
prospective  payment  and  that,  therefore, 
are  still  receiving  a  percentage  of  their 
payn^ents  under  TEFRA  rules,  we 
believe,  should  continue  to  be  subject  to 
these  restrictions  during  the  phasein. 

Finally,  we  do  not  beUeve  that  it  may 
be  appropriate  to  propose  the  more 
restrictive  option  suggested  by  the  two 
commenters.  Allowing  only  those 
hospitals  with  TEFRA  target  amoimts 
that  are  below  the  BBA  cap  or  the  target 
amount  to  exceed  the  limit  is 'not 
consistent  with  our  original  basis  for  the 
limit.  Once  a  hospital  is  not  subject  to 
the  BBA  cap  on  the  target  amount,  the 
limit  should  be  lifted  with  no 
consideration  of  the  comparison  of  the 
hospital's  cost  to  its  target  amoimt. 

Comment:  Several  commenters  urged 
us  to  consider  dispensing  with  the 
satellite  bed-nimiber  restrictions  for 
IRFs  once  the  IRF  prospective  payment 
system  is  fully  phased  in  for  cost 
reporting  periods  begiiming  during  FY 
2003. 

Response:  We  appreciate  the 
comments  on  this  issue.  This  area  is   . 
currently  under  our  review  and  may  be 
addressed  in  the  future  when  changes  to 
the  IRF  prospective  payment  system  are 
addressed. 

Comment:  One  commenter  suggested 
that,  under  the  LTCH  prospective 
pa)r[nent  system,  satellite  facilities 
should  not  have  to  independently 
comply  with  the  25-day  average  length 
of  stay  requirements  separate  from  the 
parent  LTCH. 

Response:  We  disagree  with  the 
commenter's  suggestion  and  are  not 
revising  the  regulations  that  require  a 
satellite  facility  of  a  LTCH  to 
independently  meet  the  average  25-day 
lengdi  of  stay  requirement  under 
§412.22(h)(2)(ii)(D).  In  establishing 
regulations  for  satellite  facilities  of 
excluded  hospitals  in  the  July  30, 1999 
acute  care  hospital  inpatient  prospective 
payment  system  final  rule  (64  FR 
41534),  we  clarified  the  need  to^ 
establish  financial  and  administrative 
linkage  between  the  satellite  facility  and 
the  parent  excluded  hospital,  and  we 
required  the  satellite  facility  to  comply 


independently  with  selected  statutory 
requfrements  for  qualifying  into  the 
category  of  excluded  provider  of  the 
parent  hospital.  We  were  concerned  that 
existing  hospitals  that  were  excluded 
from  the  prospective  payment  system 
were  establi^ing  new  hospitals  under 
the  guise  of  satellite  facilities  in  order  to 
circumvent  several  Medicare  payment 
provisions.  We  also  wanted  to  safeguard 
against  the  possibility  of  these  satellites 
of  excluded  hospitals  actually 
functioning  as  a  part  of  an  acute  care 
hospital  for  the  financial  benefit  of  both 
facilities  without  any  consequential 
clinical  benefit  to  patients  who  could 
have  reasonably  been  treated  at  an  acute 
care  hospital. 

We  continue  to  believe  it  is  essential 
that  the  satellite  facility  of  such  an 
excluded  hospital  retain  the  identity  of 
the  type  of  excluded  hospital  of  which 
it  is  a  part  by  separately  complying  with 
such  requirements,  thereby  ensuring 
that  patients  hospitalized  at  the  satellite 
facility  would  receive  the  appropriate 
specialized  care  fot  which  Medicare  is 
paying.  In  the  case  of  a  LTCH,  we 
require  that  a  satellite  facility  meet  the 
25-day  average  length  of  stay 
requirement  independently,  since  we  do 
not  believe  patients  not  requiring  long- 
term  hospital-level  care  should  be 
'admitted  to  either  the  LTCH  or  its 
satellite  and  we  are  concerned  that, 
without  requiring  separate  compliance, 
shorter  lengths  of  stay  at  either  the 
LTCH  or  its  satellite  could  be  balanced 
by  longer  stays  at  the  other.  Therefore, 
we  will  continue  to  separately  calculate 
the  length  of  stay  for  patients  at  LTCH 
satellite  facilities  to  ensure  that  the 
satellite  facility  is  actually  a  LTCH  that 
warrants  payments  under  the  LTCH 
prospective  payment  system. 

Comment:  One  commenter  urged  us 
to  limit  the  growth  of  LTCH  satellites  by 
prohibiting  additional  LTCH  satellites 
from  being  established  after  October  1 . 
2002. 

Response:  We  do  not  believe  that  the 
action  suggested  by  the  commenter  is 
warranted  at  this  time. 

2.  Criteria  for  Exclusion  of  Satellite 
Facilities  From  the  Hospital  Inpatient 
Prospective  Payment  System  Published 
in  the  August  1,  2002  Acute  Care 
Hospital  Final  Rule  (67  FR  49982) 

In  the  final  rule  for  the  acute  care 
hospital  inpatient  prospective  payment 
system,  published  on  August  1,  2002  (67 
FR  49982),  we  included  a  discussion  of 
policy  changes  for  satellites  of 
prospective  payment  system-excluded 
hospitals  and  units  and  revised 
§  412.22(h)  (67  FR  50105).  Effective  for 
cost  reporting  periods  beginning  on  or 
after  October  1,  2002,  a  hospital  or  unit 


that  has  a  satellite  facility  must  meet  the 
following  criteria  in  order  to  be 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system 
for  any  period:  (1)  It  is  not  under  the 
control  of  the  governing  body  or  the 
chief  executive  officer  of  the  hospital  in 
which  it  is  located;  and  (2)  it  furnishes 
inpatient  care  through  the  use  of 
medical  personnel  who  are  not  under 
the  control  of  the  medical  staff  or  the 
chief  medical  officer  of  the  hospital  in 
which  it  is  located.  fVe  further  indicated 
that  a  number  of  the  criteria  that  apply 
to  hospitals-within-hospitals  would  not 
be  applicable  to  satellite  facilities.  One 
example  is  the  requirement  that  the  cost 
of  services  that  the  hospital-within-a- 
hospital  receives  from  the  "host" 
hospital  is  not  more  than  1 5  percent  of 
the  hospital's  inpatient  operating  costs 
would  not  be  an  appropriate  criterion. 
This  criterion  would  not  be  appropriate 
because  the  test  would  not  only  look  at 
the  costs  incurred  by  the  satellite 
facility  but  also  at  the  costs  incurred  by 
the  entire  hospital,  including  both  the 
satellite  facility  and  the  main  hospital. 

We  remain  concerned  that  a 
significant  potential  exists  for  co-located 
providers  to  circumvent  Medicare 
policy.  For  example,  an  excluded 
hospital  would  not  be  prohibited,  under 
current  rules,  from  setting  up  one  or 
more  satellites  that  could  be  much 
larger  than  the  main  provider  hospital, 
but  under  the  rules  published  on  August 
1,  2002,  do  not  need  to  meet  the 
separateness  requirements  for  hospitals- 
within-hospitals  in  §412. 22(e)(5).  In 
this  scenario,  a  small  main  provider 
(having,  for  example.  50  beds),  which 
itself  could  be  co-located  with  an  acute 
hospitad  as  a  hospital-within-a-hospital, 
could  establish  a  large  satellite  (having, 
for  example.  200  beds).  Although  this 
activity  would  be  equivalent  to  the 
creation  of  a  hospital-within-a-hospital. 
the  hospital  would,  under  current  rules, 
only  be  required  to  comply  with  the 
satellite  regulations  at  §412. 22(h),  not 
the  additional  requirements  for 
hospitals-within-hospitals  (see 
§  412.22(e)(5)).  We  believe  such  a  result 
would  defeat  the  purpose  of  the 
hospital-within-a-hospital  and  satellite 
rules,  by  leading  to  the  creation  of 
facilities  which  are  not  sufficiently 
independent  of  the  hospitals  in  which 
they  are  located  to  qualify  for  separate 
payment. 

As  noted  in  the  above  discussion  of 
hospitals-within-hospitals  and  satellites 
under  the  LTCH  prospective  payment 
system,  we  will  be  monitoring  all 
aspects  of  onsite  Medicare  providers.  If 
we  see  potentially  abusive 
configurations  being  developed,  we  may 
consider  proposing  further  regulations 
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that  would  provide  effective  safeguards 
against  such  abuse,  such  as  requiring 
any  satellite  facility  of  a  prospective 
payment  system-excluded  hospital  that 
shares  a  building  or  a  campus  with 
another  Medicare  provider  to 
individually  meet  separateness 
requirements  substantially  the  same  as 
those  in  §  412. 22Ce)(5). 

/.  Monitoring  System 

In  the  March  22,  2002  proposed  rule, 
we  proposed  variout  policies  that  we 
believed  would  provide  equitable 
pajmaent  for  stays  that  reflect  less  than 
the  full  course  of  treatment  and  reduce 
the  incentives  for  inappropriate 
admissions,  transfers,  or  premature 
discharges  of  patients  that  are  present  in 
a  discharge-based  prospective  payment 
system.  We  also  proposed  to  collect  and 
interpret  data  on  changes  in  average 
lengths  of  stay  under  the  prospective 
payment  system  for  specific  LTC-DRGs 
and  the  impact  of  these  changes  on  the 
Medicare  program. 

We  are  plaiming  to  develop  a 
monitoring  system  that  will  assist  us  in 
evaluating  the  LTCH  prospective 
payment  system.  If  our  data  indicate 
that  changes  might  be  warranted,  we 
may  revisit  these  issues  and  consider 
proposing  revisions  to  these  policies  in 
the  future. 

Comment:  One  commenter  stated  that, 
in  designing  the  LTCH  prospective 
payment  system,  we  compared  current 
costs  to  payments  under  the  new 
prospective  payment  system.  The 
commenter  indicated  that,  since  these 
costs  may  be  higher  than  necessary,  it  is 
possible  that  additional  payments  for 
care  provided  in  LTCHs  may  not  be  an 
appropriate  expenditure  of  Medicare 
funds.  The  conmienter  urged  us  to 
gather  data  on  the  following  basic 
issues: 

•  Where  patients  who  need  acute 
long-term  care  are  treated  in  areas  where 
there  are  no  LTCHs; 

•  How  costs  and  outcomes  compare 
for  similar  patients  in  long-term  care 
hospitals  and  other  settings  in  areas 
where  LTCHs  do  not  exists; 

•  How  costs  compare  for  hospitals 
with  and  without  onsife  LTCHs; 

•  How  costs  compare  for  onsite 
LTCHs  and  freestanding  LTCHs;  and 

•  How  the  presence  or  absence  of 
LTCHS  affects  transfers  to  acute  care 
hospitals  and  other  post-acute  care 
settings. 

Response:  We  agree  with  the 
commenter  that  these  areas  of  study  are 
essential  to  oin  ongoing  monitoring  and 
evaluation  activities  for  implementation 
of  the  LTCH  prospective  payment 
system.  We  note  that  the  establishment 
of  the  prospective  payment  system  for 


LTCHs  is  required  by  statute.  The 
statute  specifically  requires  that  the 
system  be  budget  neutral  to  pajrments 
under  the  current  TEFRA  system. 
However,  as  we  stated  earlier,  we  intend 
to  develop  a  monitoring  system  that  will 
assist  us  in  evaluating  Uie  LTCH 
prospective  payment  system.  If  our  data 
indicate  that  changes  are  warranted,  we 
may  revisit  these  issues  and,  consistent 
with  statutory  requirements,  consider 
revising  these  policies  in  the  future. 

Given  that  the  only  unique 
requirement  that  distinguishes  a  LTCH 
from  other  hospitals  is  an  average  length 
of  stay  of  greater  than  25  days,  we 
continue  to  be  concerned  about  the 
extent  to  which  LTCH  services  and 
patients  differ  firom  those  services  and 
patients  treated  in  other  Medicare 
covered  settings  (for  example,  SNFs  and 
IRFs)  and  how  the  LTCH  prospective 
payment  system  will  affect  the  access, 
quality,  and  costs  across  the  health  care 
continuum.  Thus,  we  will  monitor 
trends  in  the  supply  and  utilization  of 
LTCHs  and  Medicare's  costs  in  LTCH 
and  relative  to  other  Medicare 
providers.  For  example,  we  may 
conduct  medical  record  reviews  of 
Medicare  patients  to  monitor  changes  in 
service  use  (for  example,  ventilator  use) 
over  a  LTCH  episode  of  care  and  to 
assess  patterns  in  the  average  length  of 
stay  at  the  facility  level.  We  will 
consider  future  changes  to  LTCH 
coverage  and  payment  policy  based 
upon  the  results  of  such  analyses. 

/.  Payment  Adjustments 

As  indicated  earlier,  the  Secretary 
generally  has  broad  authority  under 
section  123  of  Public  Law  106-113  in 
developing  the  prospective  payment 
system  for  LTCHs.  Thus,  the  Secretary 
has  discretion  to  determine  whether 
(and  how)  to  make  adjustments  to  the 
prospective  payments  to  LTCHs.  Section 
307(b)  of  Public  Law  106-554  directs 
the  Secretary  to  "examine"  appropriate 
adjustments  to  the  prospective 
payments  to  LTCHs,  including  certain 
specific  adjustments,  but  undet  that 
section  the  Secretary  continues  to  have 
discretion  as  to  whether  to  provide  for 
adjustments. 

In  determining  whether  to  include 
specific  payment  adjustments  under  the 
prospective  pajnment  system  for  LTCHs, 
we  conducted  extensive  regression 
analyses  of  the  relationship  between 
LTCH  costs  (including  both  operating 
and  capital-related  costs  per  case)  and 
several  factors  that  may  aJFfect  costs  such 
as  the  percent  of  Medicaid  patients 
treated,  the  percent  of  Supplemental 
Security  Income  (SSI)  patients  treated, 
geographic  location,  and  medical 
education  pro-ams.  The 


appropriateness  of  potential  payment 
adjustments  is  based  on  both  cost  effects 
estimated  by  regression  analysis  and 
other  factors,  including  simiilated 
payments  that  we  discuss  later  in  this 
section  of  the  preamble. 

Our  analyses  in  the  proposed  rule 
were  based  on  data  from  222  LTCHs  for 
which  both  costs  from  the  cost  reports 
in  HCRIS  and  case-mix  data  from  the 
MedPAR  file  were  available.  For  this 
final  rule,  we  collected  costs  from  the 
cost  reports  and  case-mix  data  from  the 
MedPAR  file  on  198  LTCHs.  We 
excluded  LTCHs  that  are  all-inclusive 
providers  and  providers  reimbursed  in 
accordance  with  demonstration  projects 
(section  X.K.2.a.  of  this  preamble).  We 
estimated  costs  for  each  case  by 
multiplying  hospital-specific  cost-to- 
charge  ratios  by  the  LTCH's  charges  for 
that  case.  Cost-to-charge  ratios  were 
determined  by  obtaining  costs  from  FY 
1998  or  FY  1999  cost  report  data,  or 
both,  as  available  in  the  HCRIS 
minimum  data  set,  and  charges  from  the 
Medicare  claims  data  available  in  the 
MedPAR  file.  Because  the  universe  of 
LTCHs  has  grown  relatively  rapidly  over 
the  last  several  years,  in  order  to 
maximize  the  number  of  LTCHs  in  the 
database,  we  used  the  most  recent  cost 
report  data  available  for  each  LTCH.  If 
we  had  both  FY  1998  and  FY  1999  cost 
report  data,  we  used  the  most  complete 
cost  reporting  period  (that  is,  the  cost 
reporting  period  with  the  greater 
niunber  of  months).  If  we  used  FY  1998 
cost  report  data  because  FY  1999  data 
were  either  unavailable  (due  to  the  time 
lag  in  cost  report  settlement)  or 
incomplete,  we  updated  the  FY  1998 
data  for  inflation  using  the  FY  1999 
excluded  hospital  market  basket 
increase  (2.4  percent)  as  published  in 
the  July  31, 1998  acute  care  hospital 
inpatient  prospective  payment  system 
FY  1999  final  rule  (63  FR  40954).  As 
indicated  in  Appendix  A  of  this  final 
rule,  we  are  using  the  excluded  hospital 
market  basket  with  a  capital  component 
to  update  payment  rates.  The  excluded 
hospital  market  basket  is  currently  used 
to  update  LTCHs'  target  amounts  for 
inflation  under  the  TEFRA  system.  We 
believe  that  the  use  of  the  excluded 
hospital  market  basket  to  update  LTCHs' 
costs  for  inflation  is  appropriate  because 
the  excluded  hospital  market  basket 
measines  price  increases  of  the  services 
furnished  by  excluded  hospitals, 
including  LTCHs.  We  believe  that  there 
is  insufficient  data  to  develop  a  market 
basket  based  only  on  LTCH  costs  at  this 
time. 

As  we  explained  in  the  proposed  rule, 
in  computing  hospital-specific  cost-to- 
charge  ratios,  we  matched  the  costs  for 
which  we  had  the  most  recent  and 
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complete  cost  reporting  period  data  to 
the  claims  in  the  MedPAR  file  for  each 
month  in  that  cost  reporting  period. 

Comment:  One  commenter  believed 
that  a  rural  adjustment  is  an  important 
component  of  the  LTCH  prospective 
payment  system;  the  IRF  prospective 
payment  system  provides  for  a  19.4 
percent  payment  adjustment  for  rural 
hospitals  and  units.  In  the  absence  of  a 
rural  adjustment,  the  commenter 
believed  that  those  LTCHs  located  in 
rural  areas  will  be  placed  at  a 
competitive  disadvantage  in  the 
purchasing  of  hospital  services  and 
medical  supplies  since  they  share  the 
labor  market  with  rehabilitation 
hospitals. 

Response:  As  we  explained  in  the 
proposed  rule,  while  our  data  did 
identify  14  nnal  LTCHs,  the  analysis  of 
the  data  associated  with  these  rural 
providers  did  not  support  a  payment 
adjustment  for  LTCHs  located  in  rural 
areas. 

Therefore,  imder  the  proposed  LTCH 
prospective  payment  system,  all  LTCHs 
would  be  treated  the  same  for  the 
purposes  of  payment,  regardless  of 
location.  With  regard  to  the  14  rural 
LTCHs,  in  the  proposed  rule,  we 
compared  the  hospital's  projected 
payments  to  both  then  projected  costs 
and  to  what  TEFRA  payments  would  be 
and  determined  a  proposed  LTCH 
prospective  payment  system  payment- 
to-cost  ratio  of  1.1337  and  a  proposed 
new  LTCH  prospective  payment  system 
payment-to-current  TEFRA  payment 
ratio. of  1.2327  for  those  hospitals.  These 
ratios  showed  that  the  prospective 
payments  under  the  proposed  LTCH 
prospective  payment  system  for  rural 
hospitals  were  expected  to  exceed  their 
costs  by  13.37  percent  and  exceed  their 
payments  imder  the  TEFRA  system  by 
23.27  percent.  In  this  final  rule,  based 
on  updated  data  and  including  the 
policy  changes  discussed  above,  nnal 
hospitals  are  still  projected  to  have 
positive  ratios;  for  example,  a  new 
LTCH  prospective  payment  system 
pajnment-to-current  lEhKA  payment 
ratio  of  1.0796  and  a  new  LTCH 
prospective  payment  system  payment- 
to-cost  ratio  of  1.0333  (based  on 
estimated  TEFRA  payments  and  case- 
mix  data  that  were  available  from  the 
MedPAR  file  for  194  LTCHs).  Therefore, 
we  believe  the  data  continue  to  support 
our  position  that  a  rural  location 
adjustment  is  not  warranted  at  this  time. 
We  also  point  out  that  this  was  not  the 
case  for  rehabilitation  facilities.  The 
regression  data  for  IRFs  showed  a  basis 
for  recognizing  additional  costs  at  rural 
locations.  Thus,  imder  the  IRF 
prospective  payment  system,  there  was 


a  need  for  some  type  of  adjustment  for 
nu-al  location. 

Comment:  One  commenter  supported 
our  assessment  that  because  of  the  low 
number  of  rural  LTCHs  (5  percent  of  the 
total  universe)  and  the  modest  volume 
of  patients  treated  in  these  facilities, 
there  should  not  be  a  rural  location 
adjustment. 

Response:  We  appreciate  the 
commenter's  support  of  our  position  on 
this  issue.  However,  we  note  that  our 
policy  was  not  based  on  the  number  of 
rural  LTCHs  or  the  volume  of  patients. 
Rather,  the  policy  decision  not  to 
include  a  nnal  adjustment  in  the  LTCH 
prospective  payment  system  is  based  on 
a  regression  analysis  of  data  from  rural 
hospitals,  which  did  not  show  that  an 
adjustment  is  appropriate. 

Comment:  One  commenter  asked 
whether  the  cost-to-charge  ratios  that 
appear  in  the  ratesetting  file  on  the  CMS 
website  were  adjusted  for  inflation. 

Response:  We  did  not  apply  an 
inflation  factor  to  the  cost-to-charge 
ratios  since  both  costs  and  charges  were 
taken  from  the  same  year's  data  (for 
example,  FY  1999).  Since  we  would  use 
the  same  inflation  factor  for  both  the 
numerator  (costs)  and  denominator 
(charges),  the  resulting  ratio  with  the 
inflation  factor  applied  would  be  equal 
to  the  ratio  without  the  application  of 
the  inflation  factor.  Therefore,  an 
inflation  factor  is  unnecessary.  In 
determining  the  cost-to-charge  ratios, 
costs  were  taken  directly  from  the 
MedPAR  file. 

Comment:  One  commenter  asked  why 
cost-to-charge  ratios  greater  than  "2" 
were  in  the  calculation  of  payment 
amounts. 

Response:  We  believe  that  the  cost-to- 
charge  ratios  greater  than  "2"  are 
legitimate  and,  thus,  we  did  not  believe 
it  was  appropriate  to  exclude  them. 

Comment:  One  commenter  noted  that 
cost-to-charge  ratios  are  defined  as  the 
"ratio  of  costs  to  charges  from  total  cost 
report  data  in  HCRIS  matching  charge 
data  from  the  MedPAR  files,"  and  asked 
if  this  meant  that  a  ratio  of  costs  from 
the  cost  report  to  charges  from  the 
MedPAR  file  was  used  to  determine  the 
cost-to-charge  ratio  or  if  this  meant  that 
the  cost-to-charge  ratios  appearing  in 
the  cost  reports  were  applied  to  charges 
in  the  MedPAR  file.  If  the  latter  method 
was  used,  the  commenter  wanted  to 
know  how  the  cost-to-charge  ratios  were 
calculated  from  the  cost  report  data. 

Response:  A  ratio  of  costs  from  the 
cost  report  to  charges  from  the  MedPAR 
file  was  created  to  determine  the  cost- 
to-charge  ratio.  The  cost-to-charge  ratios 
were  determined  by  dividing  the 
average  cost  per  case  from  the  LTCH's 
most  recent  available  cost  report  by  the 


LTCH's  average  covered  charge  per  case 
from  corresponding  MedPAR  data  for 
the  same  months  as  the  months  covered 
by  the  cost  reporting  period.  For 
example,  for  a  LTCH  with  a  12-month 
cost  reporting  period  beginning  on  July 
1,  1999  and  ending  on  June  30.  2000,  we 
used  MedPAR  data  for  claims 
discharged  from  July  1999  through  June 
2000  to  compute  its  cost-to-charge  ratio. 
The  cost  per  case  for  each  hospital  is 
calculated  by  summing  all  costs  and 
dividing  by  the  number  of 
corresponding  cases. 

Multivariate  regression  analysis  is  the 
standard  statistical  technique  for 
examining  cost  variation  that  was  used 
to  analyze  potential  payment 
adjustments  for  LTCHs.  We  looked  at 
two  standard  models — (1)  a  double  log 
regression  explanatory  model  to 
examine  the  impact  of  all  relevant 
factors  that  might  potentially  affect  a 
LTCH's  cost  per  case;  and  (2)  a  payment 
model  that  examines  the  impacts  of 
those  factors  that  were  determined  to 
affect  costs  and,  therefore,  were  used  to 
determine  payment  rates.  In 
multivariate  regression,  the  estimated 
average  cost  per  case  (the  dependent 
variable)  at  the  LTCH  can  be  explained 
or  predicted  by  several  independent 
variables,  including  the  case-mix  index, 
the  wage  index  for  the  LTCH,  and  a 
vector  of  additional  explanatory 
variables  that  may  affect  a  LTCH's  cost 
per  case,  such  as  a  teaching  program  or 
the  proportion  of  low-income  patients. 
The  case-mix  index  is  the  average  of  the 
LTC-DRG  weights,  derived  by  the 
hospital-specific  relative  value  method, 
for  each  LTCH.  Short-stay  outlier  cases 
are  weighted  based  on  the  ratio  of  the 
length  of  stay  for  the  short-stay  case  to 
the  average  length  of  stay  for  nonshort- 
stay  cases  in  that  LTC-DRG.  We 
simulated  payments  using  an  estimated 
budget-neutral  payment  rate  and  the 
regression  coefficients  as  proxies  for 
payment  system  adjustments.  Then  we 
calculated  payment-to-cost  ratios  for 
different  classes  of  hospitals  for  specific 
combinations  of  payment  policies. 

We  examined  payment  variables 
applicable  to  the  hospital  inpatient  and 
IRF  prospective  payment  systems, 
including  the  disproportionate  share 
patient  percentage,  both  the  resident-to- 
average  daily  census  ratio  and  the 
resident-to-bed  ratio  teaching  variables, 
and  variables  that  account  for  location 
in  a  rural  or  large  urban  area.  A 
discussion  of  the  major  payment 
variables  and  our  findings  appears 
below. 

1 .  Area  Wage  Adjustment 

Section  307(b)  of  Public  Law  106-554 
requires  that  we  examine  the 
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appropriateness  of  an  area  wage 
adjustment.  Such  an  adjustment  would 
account  for  area  differences  in  hospital 
wage  levels  and  would  be  made  by 
adjusting  the  LTCH  prospective 
payment  system  payment  rate  by  a 
factor  that  will  reflect  the  relative 
hospital  wage  level  in  the  geographic 
area  of  the  hospital,  as  compared  to  the 
national  average  hospital  wage  level.  In 
the  March  22,  2002  proposed  rule,  we 
did  not  propose  implementing  an  area 
wage  adjustment  for  payments  to  LTCHs 
because  our  regression  analysis 
indicated  at  that  time  that  a  wage 
adjustment  would  not  increase  the 
accuracy  of  payments.  However,  as 
discussed  below,  based  on  the 
comments  we  received,  we  have 
reconsidered  the  appropriateness  of 
including  an  area  wage  adjustment  in 
the  LTCH  prospective  payment  system. 
Under  the  acute  care  hospital  inpatient 
prospective  payment  system,  a  wage 
index  is  applied  to  the  labor-related 
share  of  the  operating  standardized 
amoimt  to  adjust  for  local  cost  variation. 
The  hospital  wage  data  are  used  also  to 
make  an  area  wage  adjustment  under 
the  IRF  prospective  payment  system,  the 
SNF  prospective  payment  system,  the 
home  health  prospective  payment 
system,  and  the  outpatient  hospital 
prospective  paypaent  system. 

As  we  discussed  in  tne  March  22, 
2002  proposed  rule,  we  analyzed  the 
appropriateness  of  an  area  wage 
adjustment  for  LTCHs  by  evaluating  the 
labor-related  share  from  the  excluded 
hospital  with  capital  market  basket. 
(This  is  the  same  market  basket  that  is 
used  in  the  IRF  prospective  payment 
system.)  Currently,  under  the  TEFRA 
reasonable  cost-based  reimbursement 
system,  the  excluded  hospital  market 
basket  is  used  to  update  the  cap  on 
LTCHs'  target  amounts,  which  are  used 
to  determine  payments  to  LTCHs  for 
inpatient  operating  costs.  Since  we 
proposed  to  implement  a  single 
standard  Federal  rate  under  the  LTCH 
prospective  payment  system  (section 
X.K.  orthis  preamble),  we  used  a  market 
basket  with  a  capital  component.  A 
further  explanation  of  the  excluded 
hospital  with  capital  market  basket  can 
be  found  in  Appendix  A  of  this  Rnal 
rule. 

The  labor-related  share  is  the  relative 
importance  of  wages,  hinge  benefits, 
professional  fees,  postal  services,  labor- 
intensive  services,  and  a  portion  of  the 
capital  share  for  FY  2003.  We 
determined  a  labor-related  share  of  the 
excluded  hospital  with  capital  market 
basket  by  first  estimating  the  portion 
related  to  operating  costs.  The  excluded 
hospital  with  capital  market  basket  is 
based  on  available  cost  data  for  facilities 


excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system, 
including  long-term  care,  rehabilitation, 
psychiatric,  cancer,  and  children's 
hospitals. 

In  the  proposed  rule,  we  determined 
a  labor-related  share  of  the  excluded 
hospital  with  capital  market  basket  by 
first  estimating  die  portion  related  to 
operating  costs.  Using  the  excluded 
hospital  with  capital  market  basket,  we 
determined  the  labor-related  share  of 
operating  costs  to  be  69.428  percent  for 
FY  2003,  which  is  calculated  as  the  sum 
of  the  relative  importance  for  wages  and 
salaries  (50.381  percent),  employee 
benefits  (11.525),  professional  fees 
(2.059),  postal  services  (0.244),  and  all 
other  labor  intensive  services  (5.219). 

The  labor-related  share  of  capital 
costs  in  the  market  basket  needed  to  be 
considered  as  well.  We  used  the  portion 
of  capital  attributed  to  labor,  which  our 
Office  of  the  Actuary  estimated  on  the 
basis  of  cumulative  knowledge  of 
prospective  payment  systems,  to  be  46 
percent.  This  was  the  same  percentage 
used  for  both  the  acute  care  hospital 
inpatient  capital  prospective  payment 
system  and  the  IRF  prospective  payment 
system.  In  the  proposed  rule  for  FY 
2003,  we  estimated,  based  on  the 
historical  knowledge  of  prospective 
payment  systems,  the  relative 
importance  for  capital  to  be  7.552 
percent  of  the  excluded  hospital  with 
capital  market  basket.  We  then 
multiplied  46  percent  by  7.552  percent 
to  determine  that  the  labor-related  share 
for  capital  costs  for  FY  2003  to  be  3.474 
percent.  We  then  added  the  3.474 
percent  for  capital  costs  to  the  69.428 
percent  for  operating  costs  to  determine 
the  total  labor-related  share  based  on  the 
excluded  hospital  with  capital  market 
basket.  Thus,  in  the  proposed  rule, 
when  we  examined  an  adjustment  to 
accovmt  for  area  differences  in  hospital 
wage  levels,  we  used  a  labor-related 
share  of  72.902  percent  for  the  LTCH 
prospective  payment  system. 

Based  on  updated  data,  for  this  final 
rule  we  estimate  the  relative  importance 
for  capital  for  FY  2003  to  be  7.515 
percent  of  the  excluded  hospital  with 
capital  market  basket.  We  then,  for  this 
final  rule,  multiplied  46  percent  by 
7.515  percent  to  determine  that  the 
labor-related  share  for  capital  costs  for 
FY  2003  to  be  3.457  percent. 
Accordingly,  based  on  updated  data  for 
FY  2003,  the  labor-related  share  of  the 
excluded  hospital  with  capital  market 
basket  is  72.885  percent  (69.428  plus 
3.457). 

Specifically,  in  the  proposed  rule,  we 
examined  the  appropriateness  of 
accounting  for  differences  in  area  wage 
levels  by  multiplying  the  labor-related 


share  of  the  unadjusted  Federal 
payment  by  the  FY  2002  inpatient  acute 
care  hospital  wage  index,  without  taking 
into  accoimt  geographic  reclassification 
under  sections  1886(d)(8)  and  (d)(10)  of 
the  Act.  (This  methodology  is  the  same 
as  the  methodology  used  imder  the  IRF 
prospective  payment  system  and  the 
SNF  prospective  payment  system.)  For 
purposes  of  both  the  proposed  rule  and 
the  final  rule,  wage  data  to  compute 
LTCH-specific  wage  indices  were  not 
available.  However,  LTCHs  and  other 
postacute  care  facilities  (for  example. 
IRFs.  SNFs,  and  HHAs)  generally 
compete  in  the  same  local  labor  market 
for  the  same  types  of  employees  as 
inpatient  acute  care  hospitals. 

Comment:  Several  commenters 
recommended  that  we  develop  a  wage 
index  based  on  LTCH  data.  One 
commenter  suggested  that  if  LTCH  wage 
data  are  unavailable  due  to  the  lack  of 
Worksheet  S-3  data,  other  means  could 
be  utilized  in  the  short  term  to  create  a 
labor  adjustment  mechanism. 
Alternatively,  the  commenter  suggested 
that  the  wage  indices  used  for  the  acute 
care  hospital  inpatient  prospective 
pajonent  system  could  be  weighted  to 
account  only  for  those  wage  areeis 
containing  a  LTCH. 

One  commenter  suggested  that  the 
pa5rments  imder  the  LTCH  prospective 
payment  system  should  be  adjusted 
using  the  current  inpatient  acute  care 
hospital  wage  indices,  but  a  different 
labor-related  share  should  be  chosen  to 
reflect  the  experience  of  LTCHs. 
Another  commenter  recommended 
establishing  a  LTCH  wage  index  using 
the  labor  share  estimated  by  the 
excluded  hospital  market  basket  and  the 
wage  indices  used  in  the  IRF 
prospective  pajonent  system. 

Response:  At  this  time,  we  are  unable 
to  develop  a  separate  wage  index  for 
LTCHs  based  solely  on  LTCH  data. 
Ciurently,  there  is  a  lack  of  specific 
LTCH  wage  and  staffing  data  necessary 
to  develop  a  separate  LTCH  wage  index 
accurately.  As  we  stated  in  the  proposed 
rule,  in  order  to  acciunulate  the  data 
needed  for  such  an  effort,  we  would 
need  to  make  modifications  to  the 
Medicare  hospital  cost  report.  Because 
we  do  not  have  LTCH  specific  wage 
data,  at  this  time  we  are  unable  to 
determine  an  appropriate  weighting 
factor  for  the  acute  care  wage  index  to 
account  only  for  those  wage  areas 
containing  a  LTCH.  In  the  future,  we 
will  continue  to  research  the 
appropriateness  of  the  acute  care 
hospital  wage  index  for  LTCHs  and  may 
investigate  the  feasibility  of  developing 
a  wage  index  specific  to  LTCHs. 
However,  at  this  time,  we  believe  that 
the  wage  index  based  on  acute  care 
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hospital  wage  data  contains  the  best  and 
most  appropriate  data  to  use,  and  it  is 
the  same  wage  index  used  in  the 
prospective  payment  system  for  other 
postacute  care  for  providers  (IRFs. 
SNFs.  and  HHAs).  Therefore,  we  believe 
the  acute  care  hospital  wage  index  for 
FY  2003  is  appropriate  since  LTCHs  and 
other  postacute  care  facilities  generally 
compete  in  the  same  local  labor  market 
for  the  same  types  of  employees  as 
inpatient  acute  care  hospitals. 

In  addition,  we  believe  that  the  labor- 
related  share,  which  is  based  on  the 
excluded  hospital  with  capital  market 
basket,  appropriately  reflects  the 
experience  of  LTCHs  since  it  is  based  on 
available  cost  data  for  facilities 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system, 
including  long-term  care,  rehabilitation, 
psychiatric,  cancer,  and  children's 
hospitals. 

Comment:  Many  commenters 
expressed  concern  that  no  area  wage 
adjustment  was  provided  for  in  the 
LTCH  prospective  payment  system. 
Specifically,  they  noted  the  following 
issues:  (1)  LTCHs  in  high  wage  areas 
will  have  difficulty  competing  in  labor 
markets  with  other  providers  whose 
payments  are  wage  adjusted;  (2)  LTCHs 
in  high  wage  areas  will  have  difficidty 
in  recruiting  staff  with  the  appropriate 
skill  mixes;  and  (3)  services  in  high 
wage  areas  will  need  to  be  cut  to  meet 
fixed  LTCH  prospective  payment  system 
pajonents  that  are  not  adjusted  to 
accoimt  for  differences  in  area  wages. 
Given  these  concerns,  one  commenter 
submitted  findings  by  The  Lewin  Group 
regarding  the  regression  analysis  on  a 
wage  adjustment  for  LTCHs. 

'The  Lewin  Group  performed  an 
analysis  which  showed  that  by 
removing  from  the  sample  one  LTCH 
that  has  high  volmne  and  very  low  cost 
per  case,  the  wage  index  is  shown  to 
have  a  positive  and  statistically 
significant  impact  on  overall  costs  (the 
wage  index  coefficient  was  found  to  be 
18.8  percent,  which  is  approximately  25 
percent  of  the  full  labor-cost  share). 
Therefore,  the  commenter  believed  it  is 
appropriate  to  include  the  area  wage 
adjustment  in  a  5-year  transition  period. 
The  commenter  also  suggested  that  if  we 
are  not  inclined  to  include  an  area  wage 
adjustment,  an  alternative  would  be  to 
use  a  modified  area  wage  index 
adjustment  that  have  "soft"  upper  and 
lower  wage  adjustment  limits  to  lessen 
the  gains  and  losses  that  otherwise 
might  ocoir. 

Another  commenter  stated  that  based 
on  the  analysis  by  The  Lewin  Group,  the 
statistical  results  found  by  us  may  be 
influenced  by  a  small  number  of 
extreme  values  from  a  few  hospitals  that 


unduly  influenced  the  statistical 
models.  Other  commenters  asserted  that 
the  sample  of  LTCHs  used  by  us  is  not 
statistically  valid  for  determining 
whether  a  wage  adjustment  is 
appropriate.  One  commenter  pointed 
out  that  the  ratesetting  file  used  by  us 
consisted  of  20  percent  of  the  LTCHs 
being  located  in  Texas  and  10  percent 
located  in  Lomsiana.  The  conunenter 
believed  that,  since  these  two  States 
typically  have  lower  wages  than  the  rest 
of  the  country,  by  not  incorporating  a 
wage  adjustment,  we  are 
inappropriately  reimbinsing  providers 
across  all  States  and  failing  to  take  into 
accoimt  the  evidence  before  it. 

One  commenter  claimed  that  as  it  is 
obvious  the  data  or  the  statistical 
analysis,  or  both,  used  by  us  are  not 
accurate  or  appropriate  for  the  sample  of 
LTCHs  used,  it  is  not  reasonable  to 
conclude  that  LTCHs  have  a  labor- 
related  share  of  cost  of  only  19.91 
percent.  The  commenter  cited  Tables  7 
and  8  of  the  Health  Care  Financing 
Administration  Review/Winter  2001, 
which  show  the  cost  of  routine  nursing 
care  (including  bed  and  board)  as 
representing  an  average  66  percent  of 
costs  of  the  LTCHs.  Another  commenter 
stated  that  even  though  the  results  of 
our  regression  model  do  not  support  a 
wage  adjustment,  there  is  empirical  data 
compiled  by  the  Bureau  of  Labor 
Statistics  that  clearly  identified  the  wide 
variability  of  wages  across  the  country. 
Several  other  commenters  asserted  that 
allowing  a  wage  adjustment  for  other 
providers,  but  not  LTCHs,  based  on 
statistical  accuracy  fitim  a  past  time 
period,  is  poor  public  policy  and  this 
policy  coidd  lead  to  destabilization  of 
payments  rates  and  should  be  avoided. 

One  commenter  stated  that  our  belief 
that  an  area  wage  index  adjustment  as 
a  component  of  a  LTCH  prospective 
payment  system  does  not  improve  the 
statistical  accuracy  of  the  payment  is 
counter  intuitive,  fails  to  address 
concerns  that  inadequate  financing  of 
labor  costs  will  adversely  affect  patient 
care,  and  fails  to  address  a  statement 
made  by  MedPAC  staff  that  the  quality 
of  LTCH  data  may  have  an  effect  on 
analysis  of  this  issue. 

Several  commenters  also  cited 
MedPAC's  June  2001  Report  to 
Congress,  in  which  it  states  that  "the 
objective  of  the  geographic  adjustment 
is  to  make  Medicare's  payment  rates 
accurately  reflect  the  costs  efficient 
providers  would  incur  in  furnishing 
services  to  beneficiaries  given  local 
market  wages."  In  that  same  report, 
MedPAC  also  stated  that  without  a 
geographic  wage  adjustment.  Medicare's 
payment  rates  would  be  too  high  in 
labor  markets  with  relatively  low  wage 


rates  and  providers  would  face 
incentives  to  furnish  too  many  services, 
while  Medicare's  payment  rates  would 
be  too  low  in  labor  markets  with 
relatively  high  wage  rates,  "giving 
providers  financial  incentives  to 
produce  too  few  services*  stint  on 
services  or  inputs  (especially  labor),  or 
cease  participating  in  Medicare." 

Other  commenters  pointed  out  that 
numerous  older  LTCHs,  located 
primarily  in  high  wage  areas,  have  been 
constrained  by  their  TEFRA  target 
amounts  and  have  been  more  vigilant  in 
reigning  in  their  expenses.  Another 
commenter  speculated  that  if  the 
average  cost  per  case  in  LTCHs  did  not 
vary  with  the  wage  index,  the  data  were 
unreliable  or  there  is  a  wide 
heterogeneity  among  services.  The 
commenter  believed  that  service 
heterogeneity  is  significant  because 
newer  facilities  have  not  been  subject  to 
the  same  cost  limits  as  older  facilities, 
and  there  is  a  large  mix  of  old  and  new 
facilities  in  the  LTCH  sector. 
Furthermore,  the  conunenter  explained 
that,  historically,  older  facilities  tend  to 
be  located  in  the  northeastern  region  of 
the  country  where  the  cost  of  labor  is 
higher  on  average  than  in  other  areas  of 
the  country.  Therefore,  the  historical 
effect  of  the  TEFRA  caps  may  be 
obscuring  the  effect  of  regional 
differences  in  wage  levels  in  the 
empirical  model.  The  commenter  added 
that,  moreover,  the  theory  of  prospective 
payment  systems  is  that  the  national 
rate  is  intended  to  cover  a  set  of 
clinically  similar  services.  Given  that 
wage  levels  have  proven  to  vary 
regionally,  by  not  providing  a  wage 
adjustment,  the  policy  gives  the  national 
average  rate  less  purchasing  power  in 
high  labor  cost  regions  of  the  country, 
thus  diminishing  the  level  of  care 
available  to  LTCH  Medicare 
beneficiaries  in  those  areas. 

Other  commenters  expressed  concern 
that  since,  at  present,  approximately  33 
percent  of  LTCHs  are  geographically 
clustered  in  three  States  (Texas, 
Louisiana,  and  Massachusetts),  it  would 
appear  that  a  prospective  payment 
system  with  no  wage  adjustment  would 
encourage  further  clustering  of  LTCHs. 
Another  commenter  also  noted  that  the 
negative  statistical  finding  could 
perpetuate  acknowledged  distortions  of 
the  TEFRA  payment  system.  Thus,  a 
wage  adjustment  for  high  wage  areas 
would  be  appropriate. 

With  respect  to  our  assertion  that 
including  a  wage  adjustment  would 
inappropriately  redistribute  payments  to 
LTCHs  by  shifting  reimbursement  to 
LTCHs  that  are  located  in  an  area  within 
a  higher  wage  index,  but  in  fact,  with 
lower  costs,  one  commenter  stated  that 
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we  need  to  recognize  and  reward  these 
efficient  providers,  which  would  be 
consistent  with  the  objectives  of  the 
proposed  prospective  payment  system 
for  LTCHs,  that  is,  "to  provide 
incentives  to  control  costs  and  to 
furnish  services  as  efficiendy  as 
possible." 

Response:  In  examining  the  comments 
and  suggestions  we  received,  several 
issues  led  us  to  reconsider  our  previous 
decision.  First,  we  agree  with  the 
commenters  that  there  is  a  possibility 
that  TEFRA  policies  may  have  in  some 
way  affected  the  relationship  between 
LTCHs'  geographic  location  and  costs. 
As  was  pointed  out  by  several 
commenters,  older  LTCHs  with 
relatively  low  TEFRA  ceilings  are  often 
located  in  large  urban  areas,  which  may 
provide  an  explanation  for  the  results  of 
our  statistical  analysis.  In  addition,  the 
historical  effect  of  the  TEFRA  caps  may 
be  affecting  the  expected  effect  of 
regional  differences  in  wage  levels  of 
LTCHs  operating  under  the  prospective 
payment  system.  We  also  agree  with 
many  of  the  commenters'  concerns  that, 
by  providing  for  a  wage  adjustment, 
LTCHs  in  high  wage  areas  may  help 
ensure  that  these  LTCHs  cjin  compete  in 
labor  markets  with  other  providers 
whose  payments  are  wage  adjusted;  can 
recruit  appropriate  staff;  and  can  deliver 
sufficient  high  quality  services  to 
Medicare  beneficiaries. 

As  to  the  sensitivity  analysis  that  was 
conducted,  we  agree  with  commenters 
that  it  is  reasonable  to  expect  that  a 
hospital's  wage  costs  will  affect  total 
costs  and  tbat,  in  consequence,  the 
pa)rment  amounts  imder  the  new  system 
should  be  adjusted  using  a  wage  index. 
However,  the  statistical  analysis 
presented  by  one  commenter  included 
analysis  where  the  effect  of  wages, 
though  small,  was  positive  and 
significant,  as  well  as  other  models 
where  the  effect  was  small  and  negative, 
but  also  significant.  This  indicates  that 
the  regression  estimates  are  very 
sensitive  to  the  inclusion  and  exclusion 
of  certain  facilities.  Unfortxmately,  this 
limits  our  ability  to  base  policy  on  the 
results  of  the  commenter. 

We  believe  that  it  is  reasonable  to 
assiune  that  wages  have  an  effect  on 
case-mix  adjusted  LTCH  costs. 
However,  we  believe  that  these 
inconsistent  results  may  be  due  to 
limitations  in  the  current  data  from  the 
LTCHs.  This  is  not  surprising  because 
case-mix  information  has  not  been 
previously  used  for  payment  for  these 
hospitals,  and  since  various  LTCHs  have 
been  subject  to  varying  TEFRA  limits. 
Despite  the  results  of  the  commenter's 
statistical  analysis,  we  have 
reconsidered  our  proposal  not  to 


include  a  wage  adjustment  and  now 
believe  that  the  conceptual  reasons  for 
having  an  area  wage  adjustment  support 
transitioning  into  a  wage  adjustment, 
notwithstanding  the  data  problems  and 
issues  with  the  regression  analysis.  We 
reevaluated  the  statistical  analysis 
presented  in  the  proposed  rule  along 
with  our  most  recent  findings  based  on 
the  latest  available  data.  Based  on  the 
results  of  this  reevaluation,  we  now 
agree  with  the  commenter's  suggestion 
that  it  is  appropriate  to  phase-in  a  wage 
adjustment  over  a  transition  period. 

In  the  proposed  rule,  we  analyzed  the 
results  of  the  wage  index  coefficient 
derived  from  regression  analysis  to 
validate  the  labor-related  share 
calculated  from  the  market  basket.  In 
the  regression,  we  standardized  each 
LTCH's  cost  per  case  by  the  various 
factors,  such  as  case-mix,  bed  size, 
number  of  cases,  length  of  stay,  and 
occupancy.  The  wage  index  coefficient 
allowed  us  to  approximate  the  labor- 
related  portion  of  cost  per  case.  Since 
the  labor-related  share  derived  from  the 
market  basket  is  the  proportion  of  costs 
that  have  been  identified  as  being 
influenced  by  the  local  labor  amount, 
we  expected  this  coefficient  to  be 
statistically  significant  and  near  our 
market  basket  measure.  The  double-log 
regression  analysis  in  the  proposed  rule 
generated  a  wage  index  coefficient, 
which  approximated  the  labor-related 
portion  of  cost  per  case,  that  was  not 
near  the  market  basket  measiu-e  (72.902 
percent).  For  this  final  rule,  based  on 
updated  data  we  reran  the  regression, 
and  the  double  log  regression  continues 
to  show  a  wage  index  coefficient  for  the. 
market  basket,  which  at  most  is 
approximately  20  percent. 

While  the  statistical  analysis  did  not 
show  a  significant  relationship  between 
LTCHs'  costs  and  their  geographic 
location,  we  believe  it  is  appropriate  to 
include  some  adjustment  for  area  wages. 
Accordingly,  we  will  incorporate  a  wage 
index  adjustment,  but  beginning  with 
FY  2003,  as  one  commenter  suggested, 
we  will  transition  to  a  full  wage 
adjustment  over  a  5-year  period. 
Accordingly,  for  the  first  year  of  the 
LTCH  prospective  payment  system,  the 
area  wage  adjustment  will  be  one-fifth 
of  the  full  FY  2002  wage  index  without 
geographic  reclassifications.  We  will 
continue  to  reevaluate  LTCH  data  as 
they  become  available  and  would 
propose  to  adjust  the  phasein  if 
subsequent  data  support  a  change. 
Therefore,  we  are  amending  §412.525  to 
add  a  new  paragraph  (c),  which 
provides  for  an  appropriate  adjustment 
to  the  labor-related  share  of  the 
unadjusted  LTCH  Federal  rate. 


As  we  described  in  the  proposed  rule 
and  as  several  commenters  supported, 
we  are  establishing  a  LTCH  wage  index 
using  the  labor-related  share  estimated 
by  the  excluded  hospital  market  basket 
with  capital  and  the  wage  indices 
computed  from  data  from  inpatient 
acute  care  hospital  wage  data  without 
regard  to  reclassifications  imder 
sections  1886(d)(8)  or  1886(d){10)  of  die  • 
Act.  This  is  consistent  with  the  area 
wage  adjustments  under  the  prospective 
payment  systems  for  other  postacute 
care  providers  (IRFs,  SNFs,  and  HHAs). 

As  discussed  above,  to  calculate  wage 
adjusted  payments  for  the  payment  rates 
set  forth  in  this  final  rule,  the 
prospectively  determined  imadjusted 
LTCH  Federal  rate  is  midtiplied  by  the 
labor-related  percentage  (72.902)  to 
determine  the  labor-related  share  of 
LTCH  Federal  rate.  The  labor-related 
share  is  then  midtiplied  by  the 
applicable  LTCH  wage  index  as  shown 
in  Table  1  (for  urban  areas)  and  Table 
2  (for  rural  areas)  in  the  Addendum  of 
this  final  rule.  For  FY  2003,  the 
applicable  LTCH  wage  index  will  be 
one-fifth  (the  first  year's  proportionate 
fraction  of  a  5-year  phasein)  of  the  full 
FY  2002  inpatient  acute  care  hospital 
wage  index,  without  taking  into  accoimt 
geographic  reclassification  imder 
sections  1886(d)(8)  and  (d)(10)  of  Uie 
Act.  (See  section  X.J.2.  of  this  preamble 
regarding  geographic  reclassification.) 
The  resulting  wage-adjusted  labor- 
related  share  is  then  added  to  the 
nonlabor-related  share  (27.098  percent), 
resulting  in  a  wage  adjusted  payment 
rate.  The  following  example  illustrates 
how  the  wage-adjusted  LTCH  Federal 
rate  woidd  be  computed  for  a  LTCH 
located  in  Chicago,  IL  (MSA  1600)  with 
a  hypothetical  LTCH  unadjusted  Federal 
rate  of  $10,000.  The  FY  2003  one-fifdi 
LTCH  wage  index  value  for  MSA  1600 
is  1.0202.  The  labor-related  share 
(72.885  percent)  of  the  hypothetical 
LTCH  Federal  rate  is  $7,288.50  ($10,000 
X  0.72885)  and  the  nonlabor-related 
share  (27.115  percent)  is  $2,711.50 
($10,000  X  0.27115).  Therefore,  the 
wage-adjusted  LTCH  payment  rate  is: 
$10,147.23  =  ($7,288.50  x  1.0202)  + 

$2,711.50. 

For  FY  2003,  the  applicable  LTCH 
wage  index  for  LTCHs  located  in  lu-ban 
areas  and  for  LTCHs  located  in  rural 
areas  are  shown  in  Tables  1  and  2, 
respectively,  in  the  Addendum  to  this 
final  rule. 

Comment:  MedPAC  examined  two 
possible  reasons  why  we  foimd  that  the 
differences  in  local  input  prices  were 
not  significant  predicators  of  costs  for 
care  in  LTCHs:  high  correlation  of 
patient  need  vfith  local  wages  and  a  lack 
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of  variation  in  wages  for  locations.  It 
found  "the  correlation  of  patient  need 
and  wages  to  be  low"  and  that  "the 
wages  for  counties  where  LTCHs  are 
located  did  vary  widely."  MedPAC  also 
hypothesized  that  limitations  on 
increases  in  costs  imposed  by  the 
TEFRA  pajrment  system  could  have 
distorted  costs;  however,  it  was  unable 
to  test  this  third  possibility.  MedPAC 
expressed  concern  that  if  we  do  not 
adjust  rates  for  local  input  prices, 
"hospitals  with  low  wages  may  be 
overpaid  and  those  with  high  wages 
may  be  underpaid."  However,  MedPAC 
also  contended  that  "if  CMS  does  adjust 
to  account  for  differences  in  wages,  the 
opposite  error  may  result."  In 
conclusion,  MedPAC  stated  that  the 
need  for  a  wage  adjustment  should  be 
reexamined  when  better  data  are 
available. 

Three  additional  commenters  agreed 
vtdth  our  proposal  not  to  include  an 
adjustment  for  area  wages  until  better 
data  are  available.  One  conunenter 
agreed  that  there  should  not  be  an  area 
wage  adjustment  for  pa)mient  to  LTCHs 
because  there  is  not  a  significant 
distinction  between  the  LTCHs'  costs 
and  their  geographic  location.  Another 
commenter  also  agreed  that  there  should 
not  be  an  area  wage  adjustment  at  this 
time,  stating  that  the  decision  should  be 
made  based  on  LTCH  data  rather  than 
an  eissertion  that  all  payment  systems 
need  to  include  the  same  components. 
The  same  commenter  added  that  until 
the  LTCH  data  support  a  change  in  the 
policy,  the  proposed  position  not  to 
include  a  wage  adjustment  should  be 
maintained. 

Response:  We  appreciate  the 
commenters'  support  of  our  proposal  to 
delay  implementing  the  wage 
adjustment.  However,  as  discussed 
above,  we  have  reconsidered  our 
position  and  are  phasing  in  a  wage 
index  over  a  5-year  period. 

2.  Adjustment  for  Geographic 
Reclassification 

In  accordance  with  section  307(b)  of 
Public  Law  106-554,  we  also  examined 
the  appropriateness  of  applying  an 
adjustment  for  geographic 
reclassification  to  pajnnents  under  the 
LTCH  prospective  payment  system, 
where  hospitals  could  request 
reclassification  fi^m  one  geographic 
location  to  another  for  the  purpose  of 
using  the  other  area's  wage  index  value. 
Federal  payment  rates,  or  both.  A 
similar  adjustment  is  available  under 
the  acute  care  hospital  inpatient 
prospective  payment  system  in 
accordance  with  section  1886(d)(10)  of 
the  Act.  The  adjustment  woidd  treat  a 
hospital  located  in  one  geographic  area 


as  being  located  in  another  geographic 
area,  if  certain  conditions  are  met.  As 
explained  below,  at  this  time,  we  are  not 
implementing  an  adjustment  for 
geographic  reclassification  in  the 
prospective  payment  system  for  LTCHs. 

In  the  March  22,  2002  proposed  rule, 
we  indicated  that  our  data  identified  14 
nual  LTCHs,  but  our  analysis  supported 
neither  an  adjustment  to  account  for 
differences  in  area  wage  levels  nor  an 
adjustment  for  LTCHs  located  in  rural 
areas  or  large  urban  areas  because  the 
regression  analysis  indicated  that  a 
wage  adjustment  would  not  increase  the 
acciuacy  of  payments.  Therefore,  under 
the  LTCH  prospective  payment  system, 
we  proposed  that  all  LTCHs  would  be 
treated  the  same  for  the  purposes  of 
payment,  regardless  of  location.  Since 
there  would  have  been  no  purpose  for 
LTCHs  to  reclassify  to  another  area,  we 
did  not  propose  to  implement  an 
adjustment  for  geographic 
reclassification  in  the  prospective 
payment  system  for  L'TCHs. 

After  publication  of  the  March  22, 
2002  proposed  rule,  we  revisited  the 
appropriateness  of  an  adjustment  for 
geographic  reclassification.  Under  the 
TEFRA  payment  system,  hospitals  and 
units  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system,  including  LTCHs,  are  not 
required  to  fill  out  information  related 
to  wage-related  costs  on  the  Medicare 
cost  report  (Worksheet  S-3).  Thus,  we 
would  need  to  provide  for  the  collection 
of  pertinent  wage  information  as  well  as 
developing  some  type  of  application 
and  determination  process  before  a 
geographic  reclassification  process 
could  be  implemented. 

In  the  proposed  rule,  we  had  stated 
that  if  a  wage  adjustment  was  ultimately 
implemented  as  part  of  the  LTCH 
prospective  payment  system,  and  it  was 
determined  that  it  was  appropriate  to 
make  geographic  reclassification 
adjustments,  as  we  stated  above,  we 
would  need  to  prepare  instructions  for 
data  collection  on  LTCH  wage-related 
costs  in  order  to  determine  an 
appropriate  geographic  reclassification 
adjustment  for  LTCHs.  It  would  also  be 
necessary  to  develop  an  application 
process  as  well  as  determination 
procedures. 

We  have  only  included  a  wage  index 
adjustment  that  will  transition  to  a  full 
adjustment  over  5  years.  Also,  we  will 
not  be  establishing  a  geographic 
reclassification  process  at  this  time.  We 
will  monitor  all  incoming  wage-related 
data  and  will  examine  the 
appropriateness  of  implementing  a 
geographic  reclassification  process  at  a 
later  date. 


Comment:  One  commenter  supported 
our  position  of  providing  no  adjustment 
for  geographic  reclassification  in  the 
LTCH  prospective  payment  system.  It 
was  the  commenter's  position  that 
LTCHs,  regardless  of  location,  should  be 
treated  the  same  for  purposes  of 
payment. 

Response:  While  we  appreciate  the 
commenter's  support  of  our  position  in 
this  matter,  as  we  stated  in  the  proposed 
rule,  we  have  revisited  the 
appropriateness  of  an  adjustment  for 
geographic  reclassification  based  on  the 
latest  data  available.  Hospitals  that  are 
ciurently  excluded  from  the  acute  care 
hospital  inpatient  prospective  payment 
system  (that  is,  hospitals  paid  under  the 
"TEFRA  pa>Tnent  system)  are  not 
required  to  provide  wage-related 
information  on  the  Medicare  cost  report 
(Worksheet  S-3).  Thus,  in  order  to 
provide  for  an  adjustment  for 
geographic  reclassification,  we  would 
first  need  to  establish  instructions  for 
data  collection  on  LTCH  wage-related 
costs,  and  we  would  also  need  to 
develop  an  application  process  and 
determination  procedures. 

Also,  in  order  to  be  consistent  with 
the  area  wage  adjustments  made  to  other 
postacute  care  providers  (that  is,  under 
the  existing  HHA,  SNF.  and  IRF 
prospective  payment  systems),  we  are 
using  the  inpatient  acute  care  hospital 
wage  data  without  regard  to  any 
approved  geographic  reclassifications 
under  section  1886(d)(8)  or  1886(d)(10) 
of  the  Act.  Therefore,  we  are  not 
adopting  the  use  of  "post 
reclassification"  wage  data,  and  the  area 
wage  adjustment  for  a  LTCH  will  be 
based  on  the  provider's  actual  location, 
without  regard  to  the  urban  or  rural 
designation  of  any  affiliated  or  related 
providers. 

While  we  are  providing  for  a  phased- 
in  wage  adjustment  for  LTCHs.  as  we 
discussed  above,  we  will  be 
transitioning  to  a  full  wage  adjustment 
over  a  5-year  period.  That  is,  the  LTCH 
payment  rate  will  be  adjusted,  but  only 
by  one-fifth  of  the  hospital's  wage  index 
in  the  first  year  (FY  2003).  Adjustment 
will  be  phased-in  in  one-fifth 
increments  to  100  percent  of  the  wage 
index  over  the  next  4  years.  Considering 
that  the  effect  of  the  adjustment  for  area 
wages  will  be  reduced  significantly  for 
the  first  year  and,  therefore,  the  impact 
of  any  reclassification  would  be 
minimal,  we  believe  the  administrative 
burden  resulting  from  an  attempt  to 
develop  an  adjustment  for  geographic 
reclassification  at  this  time  outweighs 
the  benefits  of  any  reclassification. 
However,  we  intend  to  examine  the 
feasibility  of  establishing  a  system  for 
geographic  reclassifications  as  more  of 
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the  wage  index  in  subsequent  years  is 
used  to  establish  prospective  payment 
system  payments. 

Accordingly,  in  this  final  rule,  we  are 
not  providing  for  an  adjustment  for 
geographic  reclassification  in  the  LTCH 
prospective  payment  system.  However, 
if  we  determine  at  a  later  date  that  a 
reclassification  adjustment  for  LTCHs  is 
warranted,  we  will  explore  the 
development  of  an  appropriate 
reclassification  process. 

3.  Adjustment  for  Disproportionate 
Share  of  Low-Income  Patients 

Section  307(b)  of  Public  Law  106-554 
requires  that  we  examine  the 
appropriateness  of  an  adjustment  for 


hospitals  serving  a  disproportionate 
share  (DSH)  of  low-income  patients, 
consistent  with  section  1886(d)(5)(F)  of 
the  Act,  which  establishes  this 
adjustment  for  inpatient  acute  care 
hospitals.  As  we  discussed  in  the 
proposed  rule,  in  assessing  the 
appropriateness  of  a  similar  adjustment 
for  LTCHs  serving  low-income  patients, 
as  specified  in  section  1886(d)(5)(F)  of 
the  Act,  we  focused  oiu-  analysis  on  the 
relationship  between  serving  low- 
income  patients  and  LTCHs'  cost  per 
case.  Based  on  the  results  of  our 
analysis,  we  did  not  propose  an 
adjustment  for  the  treatment  of  a 
disproportionate  share  of  low-income 
patients.  Given  the  statistical  analysis 


presented  in  the  proposed  rule 
(described  below)  and  our  most  recent 
findings  based  on  the  latest  available 
data  that  confirm  the  analysis  in  the 
proposed  rule,  at  this  time  we  are  not 
implementing  an  adjustment  for  the 
treatment  of  a  disproportionate  share  of 
low-income  patients. 

Under  section  1886(d)(5)(F)  of  the 
Act,  in  calculating  Medicare  payments 
for  inpatient  services  at  acute  care 
hospitals,  the  disproportionate  share 
patient  percentage  taikes  into  account 
both  the  percentage  of  Medicare  patients 
who  receive  SSI  and  the  percentage  of 
Medicaid  patients  who  are  not  entitled 
to  Medicare.  The  DSH  patient 
percentage  is  defined  as: 


DSH  Patient  Percent  = 


Medicare  SSI  Days      Medicaid,  Non-Medicare  Days 


Total  Medicare  Days 


Total  Patient  Days 


I 


Based  on  this  formula,  an  inpatient 
acute  care  hospital  qualifies  for  a  DSH 
adjustment  imder  section 
1886(d)(5)(F)(v)  of  the  Act  (as  amended 
by  section  211(a)  of  Public  Law  106- 
554)  if  the  hospital  has  a  DSH  patient 
p>ercentage  greater  than  or  equal  to  15 
percent.  The  calciilation  of  the  DSH 
payment  adjustments  are  implemented 
at  §412.106. 

We  analyzed  the  results  of  applying  a 
DSH  adjustment,  in  accordance  with  the 
criteria  at  section  1886(d)(5)(F)  of  the 
Act  described  above,  on  LTCHs.  As  we 
discussed  in  the  proposed  rule  (67  FR 
13467),  because  the  LTCH  prospective 
payment  system  must  be  budget  neutral 
in  accordance  with  section  123(a)  of 
Public  Law  106-113,  in  modeling 
payments  we  found  that  the  inclusion  of 
such  a  DSH  policy  would  have  resulted 
in  a  3.31  percent  decrease  to  the  base 
payment  rate.  Furthermore,  the 
inclusion  of  such  a  DSH  policy  would 
also  have  resulted  in  a  3.79  percent 
decrease  in  the  r-squared  value  (a 
statistical  measure  of  how  much 
variation  in  resource  use  among  cases  is 
explained  by  the  system).  Accordingly, 
we  foimd  that  including  a  DSH 
adjustment  that  is  consistent  with 
section  1886(d)(5)(F)  of  the  Act  would 
reduce  the  explanatory  power  of  the 
LTCH  prospective  payment  system,  or 
the  ability  of  the  payment  system  model 
to  predict  cost  per  case,  while  lowering 
the  base  payment  rate.  Thus,  we  did  not 
propose  to  implement  a  DSH  adjustment 
consistent  wi^  section  1886(d)(5)(F)  of 
the  Act.  For  this  final  rule,  based  on 
updated  data,  we  reevaluated  the 
inclusion  of  DSH  adjxistment  consistent 
with  section  1886(d)(5)(F)  of  the  Act. 
and  our  analysis  based  on  the  latest 


available  data  confirmed  the  analysis  in 
the  proposed  rule.  In  fact,  while  for  a 
wage  index  adjustment  there  was  at 
least  some  (though  small)  positive  and 
significant  effect  of  wages  on  costs  in 
the  regression,  this  was  not  the  case  for 
a  DSH  adjustment.  The  regression 
showed  no  positive  effect  on  costs. 
Therefore,  at  this  time  we  are  not 
implementing  a  DSH  adjustment 
consistent  with  section  1886(d)(5)(F)  of 
the  Act. 

As  discussed  in  the  proposed  rule,  we 
also  evaluated  an  alternative 
adjustment,  using  regression  analysis, 
that  takes  into  account  both  the 
percentage  of  Medicare  patients  who  are 
receiving  SSI  (SSI  percent)  and  the 
percentage  of  Medicaid  patients  who  are 
not  entitled  to  Medicare  (Medicare 
percent)  without  the  other  criteria 
specified  in  section  1886(d)(5)(F)  of  the 
Act.  This  analysis  was  made  to 
determine  if  there  was  any  relationship 
between  these  two  variables  and  cost 
per  case.  The  results  of  this  analysis 
showed  that  the  regression  coefficients 
for  both  the  percentage  of  Medicare 
patients  who  are  receiving  SSI  and  the 
percentage  of  Medicaid  patients  who  are 
not  entitled  to  Medicare  would  be 
statistically  significant  at  the  99-percent 
level.  However,  the  positive  relationship 
between  cost  per  case  and  the 
percentage  of  LTCH  Medicare  patients 
who  are  receiving  SSI  would  be  offset 
by  a  negative  relationship  between  cost 
per  case  and  the  percentage  of  LTCH 
Medicaid  patients  who  are  not  entitled 
to  Medicare.  This  implied  that  while 
costs  per  discharge  would  appear  to 
increase  (slightly)  as  the  percentage  of 
LTCH  Medicare  SSI  patients  increases, 
costs  per  discharge  would  decline 


(slightly)  as  the  percentage  of  LTCH 
Medicaid,  non-Medicare  patients 
increased.  Therefore,  we  did  not 
propose  to  implement  an  adjustment  for 
the  treatment  of  a  disproportionate 
share  of  low-income  patients  based  on 
a  LTCH's  combined  SSI  percentage  and 
Medicaid  percentage.  For  this  final  rule, 
based  on  latest  available  data,  we 
reevaluated  the  inclusion  of  DSH 
adjustment  based  on  a  LTCH's 
combined  SSI  percentage  and  Medicaid 
percentage,  and  our  findings  confirmed 
the  analysis  in  the  proposed  rule. 
Therefore,  at  this  time  we  are  not 
implementing  an  adjustment  for  the 
treatment  of  a  disproportionate  share  of 
low-income  patients  based  on  a  LTCH's 
combined  SSI  percentage  and  Medicaid 
percentage. 

Finally,  in  the  projposed  rule,  we  also 
examined  an  adjustment  for  the 
treatment  of  low-income  patients  based 
solely  on  a  LTCH's  SSI  ratio  (the 
percentage  of  Medicare  patients  who  are 
receiving  SSI).  The  SSI  ratio  is 
calculated  by  dividing  Medicare  SSI 
days  by  total  patient  days.  While  the 
regression  coefficient  was  positive,  it 
was  not  very  large  (0.04).  which  meant 
that  for  every  1  percent  increase  in  the 
SSI  percent,  a  0.04  percent  increase  in 
cost  per  case  would  be  observed.  Thus, 
at  best,  an  empirically  based  adjustment 
based  on  the  SSI  percent  would  have 
been  very  small.  Furthermore,  the 
positive  regression  coefficient  for  the 
SSI  percentage  was  significantly 
influenced  by  the  large  SSI  percentages 
of  only  a  few  LTCHs.  Because  section 
123(a)  of  Public  Law  106-113  requires 
that  the  LTCH  prospective  payment 
system  be  budget  neutral,  applying  such 
an  adjustment  imder  the  proposed  rule 
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would  have  resulted  in  a  2.98  percent 
reduction  in  the  base  payment  rate  for 
all  LTCHs  that  was  based  on  a  small 
positive  regression  coefficient  that  was 
due  mostly  to  a  relatively  small  number 
of  LTCHs  with  a  large  SSI  percentage. 
Therefore,  we  did  not  believe  it  was 
appropriate  to  implement  a  DSH 
adjustment  based  on  a  LTCH's  SSI 
percentage.  Based  on  updated  data,  for 
this  final  rule,  we  have  reexamined  an 
adjustment  for  the  treatment  of  a 
disproportionate  share  of  low-income 
patients  based  on  a  LTCH's  SSI 
percentage,  and  our  analysis  confirmed 
the  results  presented  in  the  proposed 
rule.  In  fact,  using  the  same 
methodology  as  used  in  the  proposed 
rule,  and  using  the  latest  available  data, 
the  regression  coefficient  actually 
decreased  from  .04  percent  to  .02 
percent. 

Because  the  analyses  described  above 
do  not  indicate  an  increase  in  the 
accuracy  of  payments  based  on  the 
adjustments  examined  for  the  treatment 
of  a  disproportionate  share  of  low- 
income  patients,  we  are  not 
implementing  a  disproportionate  share 
adjustment  in  this  final  rule. 

Comment:  Commenters  provided 
various  reasons  for  including  a  DSH 
adjustment  in  the  LTCH  prospective 
payment  system.  One  commenter 
asserted  that  the  acute  care  hospital 
inpatient  prospective  pa3Tnent  system 
has  a  DSH  policy  although  it  was  not 
significantly  correlated  with  Medicare 
cost  per  case  at  implementation. 
AnoUier  commenter  stated  that  the 
omission  of  a  DSH  adjustment  is 
inconsistent  with  other  Medicare- 
related  payments  (for  example,  acute 
care  hospital  inpatient  prospective 
payment  system  and  IRF  prospective 
payment  system).  The  commenter 
believed  it  inappropriate  and  inaccurate 
to  view  LTCHs  differently  in 
comparison  with  other  types  of 
hospitals.  Several  commenters 
explained  that  for  the  same  reasons  that 
acute  care  hospitals  that  serve  a 
disproportionate  number  of  Medicaid 
and  Medicare  SSI-eligible  patients  need 
additional  reimbursement  to 
compensate  for  the  financial  binden  of 
treating  patients  from  these  populations, 
LTCHs  being  reimbursed  under  the 
prospective  pajrment  system  need 
supplemental  payments. 

Another  commenter  expressed 
concern  that  the  lack  of  a  DSH 
adjustment,  combined  with  other 
proposed  payment  policies  in  the  LTCH 
prospective  payment  system,  may  create 
disincentives  for  LTCHs  to  admit  dually 
eligible  patients,  especially  those  likely 
to  exhaust  their  Medicare  Part  A 
benefits  during  their  stay.  One 


coimnenter  noted  that  a  DSH  payment 
would  appropriately  account  for  high 
costs  incurred  by  facilities  that  treat  a 
particularly  high  proportion  of  low- 
income  patients.  It  was  also  pointed  out 
by  a  commenter  that  the  inclusion  of  a 
DSH  adjustment  similar  to  that  provided 
in  acute  care  hospitals  under  the 
hospital  inpatient  prospective  payment 
system  would  help  in  ensining  access  to 
care  for  low-income  patients  in  LTCHs. 
In  addition,  the  absence  of  DSH 
pajonents,  unlike  other  prospective 
payment  systems  that  provide  for  such 
an  adjustment,  deprives  LTCHs  the 
opportunity  for  governmental 
participation  in  the  cost  of  care  for  the 
medically  indigent  patient  population. 

Another  commenter  stated  that  even 
though  payments  directed  to  DSH 
hospitals  would  be  diverted  from  base 
payments  or  other  elements  of  payment, 
as  a  matter  of  social  policy,  additional 
support  shoiUd  be  provided  to  DSH 
hospitals  in  recognition  of  the 
additional  burden  that  these  hospitals 
incur  by  ensuring  access  to  care  for  low- 
income  populations.  Moreover,  as 
another  commenter  pointed  out,  in  the 
past.  Congress  and  MedPAC  have 
established  that  DSH  payments  are  a 
matter  of  important  public  policy.  Also, 
it  is  the  responsibility  of  the  government 
to  make  DSH  payments,  as  it  is  an 
important  feature  of  health  care  policy 
and  should  be  subordinate  to  notions  of 
inaccuracy. 

Several  commenters  understood  that  a 
DSH  policy  had  not  been  proposed  as 
part  of  the  LTCH  prospective  payment 
system  because  it  would  not  increase 
payment  accuracy,  as  measured  by  a 
case-based  regression  model.  However, 
as  one  commenter  pointed  out,  the 
commenters  believe  that  the  LTCH 
prospective  payment  system  regression 
models  did  not  show  a  relationship 
between  cost  and  indigent  care  because 
these  models  had  limited  utility  due  to 
the  legacy  of  the  TEFRA  caps  on  older 
LTCHs,  based  on  Medicaid-eligible 
days. 

Response:  As  mandated  by  the  statute, 
we  examined  the  appropriateness  of  an 
adjustment  for  LTCHs  serving  a 
disproportionate  share  of  low-income 
patients,  consistent  with  §  1886(d)(5)(F) 
of  the  Act  (which  established  the  DSH 
adjustment  for  acute  care  hospitals). 
Examining  the  most  recent  L'TCH  data 
available  to  us,  we  determined  that  an 
adjustment  consistent  with  that  of 
inpatient  acute  care  hospitals  would 
reduce  the  ability  of  the  payment  system 
to  predict  cost  per  case  while  lowering 
the  base  payment  rate.  Also,  while  the 
data  demonstrated  in  both  acute  care 
hospital  inpatient  prospective  payment 
system,  as  well  as  the  IRF  prospective 


payment  system,  support  the 
appropriateness  of  a  DSH  payment 
adjustment,  no  such  data  support  was 
forthcoming  for  LTCHs. 

As  directed  by  the  statute,  we 
determined  whether  a  DSH  adjustment 
should  be  established  for  LTCHs.  To 
provide  for  a  DSH  adjustment  for  LTCHs 
solely  because  it  is  consistent  with  other 
prospective  payment  systems  or 
appropriate  in  comparison  with  other 
types  of  hospitals,  we  believe  is  an 
insufficient  justification  for  providing 
such  an  adjustment.  Rather,  our  concern 
lies  in  whether  we  can  equitably  and 
fairly  establish  a  DSH  adjustment  in  the 
context  of  a  prospective  payment  system 
designed  for  LTCHs.  Moreover,  we 
sincerely  share  the  concerns  of 
commenters  with  regard  to  seeking  a 
means  to  help  pay  for  the  additional 
costs  of  those  facilities  that  serve  a  large 
population  of  low-income  Medicare 
patients.  However,  we  also  believe  it  is 
our  responsibility  to  establish  a 
payment  system  for  LTCHs  that  would 
prove  to  be  fair  and  equitable  to 
providers  and  patients,  alike. 

In  that  regard,  we  have  evaluated 
alternative  methods  to  provide  some 
type  of  DSH  payment  adjustment.  As 
stated  above,  using  regression  analysis 
which  took  into  account  both  the 
percentage  of  Mediccire  patients 
receiving  SSI  and  the  percentage  of 
Medicaid  patients  not  entitled  to 
Medicare,  we  found  no  significant 
empirical  relationship  between  these 
variables  and  cost  per  case.  In  addition, 
we  examined  an  adjustment  for  the 
treatment  of  low-income  Medicare 
patients  based  solely  on  a  LTCH's  SSI 
ratio,  but  that  also  did  not  show 
significant  evidence  that  a  DSH 
adjustment  would  be  appropriate. 

One  commenter  supposed  that  the 
LTCH  prospective  payment  system 
regression  models  did  not  show  a 
relationship  between  LTCH's  cost  per 
case  and  serving  low-income  patients 
due  to  the  effects  of  the  caps  imposed 
on  the  older  LTCHs  under  the  TEFRA 
payment  system.  Although  it  may  be 
possible  that  the  effects  of  cost-based 
reimbursement  may  have  affected  the 
relationship  between  a  LTCH's  cost  per 
case  and  serving  low-income  patients  in 
the  regression  analysis,  we  continue  to 
believe  that  the  best  option  available  at 
this  time  would  be  to  collect  and 
interpret  new  data  as  it  becomes 
available,  after  the  LTCH  prospective 
payment  system  is  implemented  and 
LTCHs'  costs  are  no  longer  affected  by 
the  TEFRA  target  amount  limitation. 
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4.  Adjustment  for  Indirect  Teaching 
Costs 

In  accordance  with  the  directive  of 
section  307(b)  of  Public  Law  106-554  to 
examine  "appropriate  adjustments"  to 
payments  under  the  LTCH  prospective 
payment  system,  for  the  proposed  and 
final  rules,  we  also  examined  the 
appropriateness  of  applying  an 
adjustment  for  indirect  teaching  costs  to 
payments  under  the  LTCH  prospective 
payment  system.  Based  on  the  analysis 
described  below,  we  did  not  propose  to 
implement  an  adjustment  for  indirect 
teaching  costs. 

There  are  presently  14  LTCHs  with 
teaching  programs.  LTCHs  with 
teaching  programs  tend  to  be  older, 
larger  (^ater  than  125  beds)  hospitals, 
located  in  large  urban  areas,  and  have  a 
higher  proportion  of  low-income 
patients  but  with  a  lower  case-mix 
index.  As  we  discussed  in  the  proposed 
rule  (67  FR  13468),  based  on  a  double 
log  regression,  we  found  that  the 
indirect  teaching  cost  variable  would  be 
negative  and  not  significant.  We  looked 
at  different  specifications  for  the 
teaching  variable.  We  used  a  resident-to- 
bed  ratio  as  the  coefficient  for  the 
teaching  variable  in  the  regression  that 
is  currently  used  to  measure  teaching 
intensity  under  the  acute  care  hospital 
inpatient  prospective  payment  system 
for  operating  costs.  We  also  used  a  ratio 
of  residents  to  average  daily  census 
(defined  as  total  inpatient  days  divided 
by  the  number  of  days  in  the  cost 
reporting  period)  that  is  currently  used 
under  the  acute  care  hospital  inpatient 
prospective  payment  system  for  capital- 
related  costs,  as  a  measure  of  teaching 
intensity.  We  based  this  analysis  on  the 
estimated  niunber  of  full-time 
equivalent  (FTE)  residents  assigned  to 
the  inpatient  area  of  the  LTCH.  In  all  of 
our  payment  regressions,  we  determined 
that  the  teaching  variable  would  not  be 
significant.  This  means  that  no 
empirical  evidence  exists  to  show  that 
LTCHs'  cost  per  case  would  vary  with 
teaching  costs. 

For  this  final  rule,  based  on  updated 
data,  we  reexamined  the 
appropriateness  of  an  adjustment  for 
indirect  teaching  costs  using  the 
approach  described  above.  Oiu  most 
recent  findings  based  on  the  latest 
available  data  confirmed  the  analysis  in 
the  proposed  rule  that  no  empirical 
evidence  exists  to  show  that  LTCHs' 
cost  per  case  would  vary  with  teaching 
costs. 

Comment:  One  commenter  supported 
our  proposal  to  not  include  a  payment 
adjustment  for  indirect  teaching  costs 
but  requested  that  we  review  the  data 


within  2  years  and  determine  if  an 
adjustment  is  needed  at  that  point. 

Response:  We  intend  to  evaluate  data 
on  indirect  teaching  costs  in  LTCHs  as 
more  data  become  available  to 
determine  if  additional  data  support 
proposing  any  futiu«  pa)anent 
adjustments. 

Accordingly,  in  this  final  rule,  for  the 
same  reason  indicated  above,  we  are  not 
implementing  an  adjustment  for  indirect 
teaching  costs. 

5.  Cost-of-Living  Adjustment  (COLA)  for 
Alaska  and  Hawaii 

In  accordance  with  the  directive  of 
section  307(b)  of  Public  Law  10&-554  to 
examine  "appropriate  adjustments"  to 
payments  under  the  LTCH  prospective 
payment  system,  we  also  examined  the 
appropriateness  of  applying  a  cost-of- 
living  adjustment  (COLA)  under  the 
LTCH  prospective  payment  system  for 
LTCHs  located  in  Alaska  and  Hawaii. 

There  is  currently  one  LTCH  in 
Hawaii  and  no  LTCHs  in  Alaska.  As  we 
discussed  in  the  proposed  rule  (67  FR 
13468),  in  the  absence  of  a  COLA,  we 
performed  simulations,  which  indicate 
that  the  facility  in  Hawaii  might 
experience  a  payment  to  cost  ratio  of 
0.89  percent.  In  this  final  rule,  using 
updated  data,  we  performed  simiUations 
and  again  foiuid  that  the  payment  to 
cost  ratio  is  approximately  .90  percent. 
Therefore,  as  we  proposed,  we  are 
implementing  a  COLA  for  LTCHs  in 
Haw£iii  and  Alaska  to  accoimt  for  the 
higher  costs  incurred  in  those  States. 

As  we  explained  in  the  proposed  rule, 
the  IRF  proposed  rule  (November  3, 
2000,  65  FR  66357)  indicated  that  based 
on  payment  simulations,  without  a 
COLA,  the  one  IRF  located  in  Alaska 
may  have  a  loss  and  the  one  IRF  for 
which  data  were  available  would  have 
a  gain.  Ehie  to  the  small  number  of 
cases,  analysis  of  the  simulation  results 
for  IRFs  were  inconclusive  regarding 
whether  a  cost-of-living  adjustment 
would  improve  payment  equity  for 
these  facilities.  Accordingly,  we  did  not 
include  a  COLA  adjustment  for  those 
hospitals  in  the  prospective  payment 
system  for  IRFs  (65  FR  66357,  November 
3,  2000).  We  believe  it  appropriate, 
however,  to  implement  a  COLA  for 
LTCHs  based  on  the  higher  costs  found 
in  Hawaii.  In  general,  the  COLA  would 
accoimt  for  the  higher  costs  in  the  LTCH 
and  will  eliminate  the  projected  loss 
that  the  LTCH  in  Hawaii  will  experience 
absent  the  COLA.  Fiuthermore,  this 
policy  is  consistent  with  the  COLA 
made  to  accoiuit  for  the  higher  costs  in 
acute  Ccire  hospitals  in  Alaska  and 
Hawaii  under  both  the  operating 
prospective  payment  system  and  the 
capital  prospective  payment  system.  We 


will  make  a  COLA,  under  §  412.525(b). 
to  payments  for  LTCHs  located  in 
Alaska  and  Hawaii  by  multiplying  the 
standard  Federal  payment  rate  by  the 
appropriate  factor  listed  in  the  table 
below.  These  factors  are  obtained -from 
the  U.S.  Office  of  Personnel 
Management. 

Cost-Of-Living  Adjustment  Fac- 
tors FOR  Alaska  and  Hawaii  Hos- 
pitals 


Alaska: 

All  areas 

Hawaii: 

Honolulu  County 

Hawaii  County  .... 

Kauai  County  ..... 

Maui  County 

Kalawao  County 


1.25 

1.25 

1.165 

1.2325 

1.2375 

1.2375 


We  received  one  comment  in  support 
of  providing  a  COLA  to  payments  for 
LlXZHs  located  in  Alaska  and  Hawaii. 
For  the  reasons  noted  above,  we  are 
implementing  a  cost-of-living 
adjustment  to  payments  for  LTCHs 
located  in  Alaska  and  Hawaii,  as 
described  above,  in  this  final  rule. 

6.  Adjustment  for  High-Cost  Outliers 

In  accordance  with  the  directive  of 
section  307(b)  of  Public  Law  106-554, 
we  also  examined  the  appropriateness 
of  an  adjustment  for  additional 
payments  for  outlier  cases.  These  are 
cases  that  have  extraordinarily  high 
costs  relative  to  the  costs  of  most 
discharges.  Providing  additional 
payments  for  outliers  could  strongly 
improve  the  accuracy  of  the  LTCH 
prospective  payment  system  in 
determining  resource  costs  at  the  patient 
and  hospital  level.  These  additional 
payments  would  reduce  the  financial 
losses  that  would  othenvise  be  caused 
by  treating  patients  who  require  more 
costly  care  and,  therefore,  would  reduce 
the  incentives  to  underserve  these 
patients. 

In  the  March  22,  2002  proposed  rule 
(67  FR  13468),  we  discussed  and 
considered  various  outlier  policy 
options.  Specifically,  we  considered 
outlier  policies  under  which  outlier 
pajrments  would  be  projected  to  be  5 
percent,  8  percent,  or  10  percent  of  total 
LTCH  prospective  payment  system 
pajmients.  We  considered  the  impact  of 
setting  the  outlier  target  percentage  at  5 
percent  because  that  percentage  is 
consistent  with  the  range  of  targets 
provided  under  section 
1886(d)(5)(A){iv)  of  the  Act  for  the  acute 
care  hospital  inpatient  prospective 
payment  system.  We  also  considered  an 
outlier  target  of  10  percent  because  that 
percentage  was  recommended  in  an 
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industry  study  commissioned  by 
NALTH.  In  addition,  we  considered  an 
outlier  target  of  8  percent  to  analyze  the 
impact  of  setting  die  outlier  target  at 
some  percentage  between  5  and  10 
percent. 

In  the  proposed  rule,  we  also 
examined  marginal  cost  factors,  or  the 
change  in  total  cost  with  one  unit  of 
change  in  output,  of  55  and  80  percent. 
We  examined  an  80-percent  marginal 
cost  factor  for  outlier  payments  because 
it  is  the  same  as  the  factor  used  under 
both  the  acute  care  hospital  inpatient 
prospective  payment  system  and  the  IRF 
prospective  payment  system.  We  also 
examined  a  55-percent  marginal  cost 
factor  in  order  to  analyze  the  impact 
that  a  lower  marginal  cost  factor  would 
have  on  outlier  pajonents  and  payments 
for  all  other  cases. 

As  discussed  in  further  detail  in  the 
June  4, 1992  acute  care  hospital 
inpatient  prospective  payment  system 
proposed  rule  (57  FR  23640),  a  study 
performed  by  RAND  Corporation 
indicated  that  the  marginal  cost  of  care 
is  usually  less  than  the  average  cost 
because  later  days  of  a  stay  have 
considerably  lower  costs  than  the"  earlier 
days  of  the  stay. 

in  order  to  determine  the  most 
appropriate  outlier  policy,  we  analyzed 
the  extent  to  which  the  various  options 
would  reduce  financial  risk,  reduce 
incentives  to  underserve  costly 
beneficiaries,  and  improve  the  overall 
fairness  of  the  system.  We  believed  an 
outlier  target  of  8  percent  would  allow 
us  to  achieve  a  balance  of  the  above 
stated  goals.  Our  regression  analysis 
showed  that  additional  increments  of 
outlier  payments  over  8  percent  would 
reduce  financial  risk,  but  by 
successively  smaller  amounts.  Since 
outlier  payments  are  included  in  budget 
neutrality  calculations,  outlier  payments 
would  be  funded  by  prospectively 
reducing  the  non-outlier  prospective 
payment  system  payment  rates  by  the 
proportion  of  projected  outlier 
payments  to  projected  total  prospective 
payment  system  payments  in  the 
absence  of  outlier  payments;  the  higher 
the  outlier  target,  die  greater  the 
(prospective)  reduction  to  the  base 
payment  rate. 

In  the  proposed  rule,  we  included  a 
provision  for  outlier  payments  under 
the  LTCH  prospective  payment  system 
and  proposed  to  set  outiier  niunerical 
criteria  prospectively  before  the 
beginning  of  each  Federal  fiscal  year  so 
that  outlier  payments  would  be 
projected  to  equal  8  percent  of  total 
payments  under  the  LTCH  prospective 
payment  system.  Based  on  regression 
analysis  and  pajmient  simulations,  we 
believed  this  option  would  optimize  the 


extent  to  which  we  would  be  able  to 
protect  vulnerable  hospitals,  while  still 
providing  adequate  payment  for  all 
other  cases  that  are  not  outlier  cases. 

We  proposed  under  §  412.525(a)  to 
make  an  outlier  payment  for  any 
discharges  where  the  estimated  cost  of 
a  case  would  exceed  the  adjusted  LTCH 
prospective  payment  system  payment 
for  the  LTC-DRG  plus  a  fixed-loss 
amount.  The  fixed-loss  amount  is  the 
amount  used  to  limit  the  loss  that  a 
hospital  will  incur  under  an  outlier 
policy.  This  would  result  in  Medicare 
and  the  LTCH  sharing  financial  risk  in 
the  treatment  of  extraordinarily  cosily 
cases.  The  LTCH's  loss  would  be  limited 
to  the  fixed-loss  amount  and  the 
percentage  of  costs  above  the  marginal 
cost  factor.  We  proposed  to  calculate  the 
estimated  cost  of  a  case  by  multiplying 
the  overall  hospital  cost-to-charge  ratio 
by  the  Medicare  allowable  covered 
charge. 

Oxii  analysis  of  payment-to-cost  ratios 
for  outlier  cases  showed  that  a  marginal 
cost  factor  of  80  percent  appropriately 
addresses  outlier  cases  that  are 
significantly  more  expensive  than  non- 
outlier  cases.  This  factor  would  ensure 
that  there  is  a  balance  between  the  need 
to  protect  LTCHs  financially,  while 
encouraging  them  to  treat  expensive 
patients  and  maintaining  the  incentives 
of  a  prospective  payment  system  to 
improve  the  efficient  delivery  of  care. 
Based  on  this  analysis  and  consistent 
with  the  marginal  cost  factor  used  under 
the  IRF  prospective  payment  system  and 
under  section  1886(d)  of  the  Act  for 
inpatient  acute  care  hospitals,  we 
proposed  to  pay  outlier  cases  80  percent 
of  the  difference  between  the  estimated 
cost  of  the  case  and  the  outlier  threshold 
(the  sum  of  the  adjusted  Federal 
prospective  payment  for  the  LTC-DRG 
and  the  fixed-loss  amount).  We 
proposed  to  calculate  the  fixed-loss 
amount  by  simulating  aggregate 
payments  with  and  without  an  outlier 
policy,  using  FY  2000  MedPAR  claims 
data  and  the  best  available  cost  report 
data  in  an  iterative  process  to  determine 
a  fixed-loss  threshold  that  would  result 
in  outlier  payments  being  equal  to  8 
percent  of  total  payments.  For  FY  2003, 
we  proposed  to  implement  a  fixed-loss 
amount  of  $29,852  based  on  an  outlier 
target  of  8  percent  (67  FR  13472). 
Therefore,  for  FY  2003,  we  proposed  to 
pay  an  outlier  case  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  case  and  the  outlier  threshold  (the 
sum  of  the  adjusted  Federal  prospective 
payment  for  the  LTC-DRG  prospective 
payment  system  payment  and  the  fixed- 
loss  amount  of  $29,852).  For  this  final 
rule,  we  used  FY  2001  MedPAR  claims 
data  and  the  best  available  cost  report 


data  to  determine  a  fixed-loss  threshold 
that  would  result  in  outlier  payments 
being  equal  to  8  percent  of  total 
payments.  In  this  final  rule,  for  FY  2003. 
we  are  implementing  a  fixed-loss 
amount  of  $24,450  (based  on  an  outlier 
target  of  8  percent)  as  a  result  of  the 
increase  in  the  standard  Federal  base 
rate  explained  in  section  X.K.2.  of  this 
preamble.  Therefore,  for  FY  2003.  we 
will  pay  an  outlier  case  80  percent  of 
the  difference  between  the  estimated 
cost  of  the  case  and  the  outlier  threshold 
(the  sum  of  the  adjusted  Federal 
prospective  payment  for  the  LTC-DRG 
prospective  payment  system  payment 
and  the  fixed-loss  amount  of  $24,450). 

Comment:  One  commenter  believed 
that  the  outlier  target  is  appropriately 
set  at  8  percent  of  total  Medicare 
payments  to  LTCHs  and  strongly 
recommended  that  outliers  be  financed 
using  the  same  methods  and  principles 
currently  in  place  for  acute  care 
hospitals.  Other  commenters  stated  that 
our  calculation  of  an  outlier  target  of  8 
percent  is  appropriate,  but  asked  that 
the  calculation  be  reevaluated  on  an 
annual  basis,  and  that  consideration 
should  be  given  to  lowering  the  outlier 
target  gradually  down  to  5  percent  to  be 
consistent  with  the  policy  established 
for  the  acute  inpatient  hospital 
prospective  payment  system,  if  the  data 
support  such  a  lowering  of  the  outlier 
target. 

Response:  While  our  simulations, 
based  on  the  best  data  available,  showed 
that  an  outlier  target  of  8  percent  is  most 
appropriate  at  this  time,  considering 
that  the  LTCH  prospective  payment 
system  is  a  new  payment  system,  we  do 
plan  to  reevaluate  the  outlier  target 
payment  percentage  as  more  data  on 
LTCHs  become  available  and  would 
consider  proposing  a  change  to  the 
outlier  payment  percentage  if 
warranted. 

Comment:  One  commenter  expressed 
concern  about  our  reliance  on  the  study 
conducted  by  the  Rand  Corporation, 
used  for  the  outlier  policy  under  the 
acute  care  hospital  inpatient  prospective 
payment  system,  which  found  that  later 
days  of  a  stay  have  considerably  lower 
costs  than  the  earlier  days  of  a  stav  (57 
FR  23640.  June  4.  1992)'  The  commenter 
disagreed  with  the  findings  of  this  study 
and  stated  that  the  findings  are  not 
reflective  of  the  situation  in  its  facility 
where  there  is  a  high  number  of 
ventilator  weaning  cases.  In  the 
commenter's  facility,  as  a  patient's 
respiratory  status  improves,  the 
rehabilitation  resources  are  increased  to 
prepare  the  patient  for  discharge  from 
the  LTCH.  The  commenter  also 
suggested  that  we  further  evaluate  this 
study  in  relation  to  cases  where  a 
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patient  makes  an  end  of  life  decision  to 
be  removed  from  a  ventilator,  which, 
since  this  decision  may  not  occur  imtil 
very  late  into  a  patient's  stay,  can  be 
extremely  resource  intensive  and  costly. 

Response:  While  the  findings  of  the 
RAND  study  (which  was  used  for  the 
outlier  policy  under  the  acute  care 
hospital  inpatient  prospective  pajrment 
system)  may  not  typically  reflect  the 
resource  usage  and  costs  at  the 
commenter's  LTCH,  they  are,  however, 
indicative  in  general  of  the  trends  in 
resource  use  at  hospitals  where  the  costs 
of  later  days  of  a  stay  are  less  than  the 
costs  of  earlier  days  of  a  stay.  We 
understand  that  LTCHs  that  treat  a  high 
number  of  ventilator  weaning  cases  may 
have  imique  cost  structures.  However, 
we  believe  that,  according  to  data 
available  at  this  time,  the  final  policy 
sufficiently  reimburses  LTCHs  for  high- 
cost  cases. 

Comment:  One  commenter  noted  that, 
although  the  fixed-loss  amoimt  in  the 
proposed  adjustment  for  high-cost 
outliers  is  consistent  with  the  Medicare 
acute  care  hospital  inpatient  prospective 
payment  system,  an  outlier  policy  that 
is  more  related  to  the  costs  and  length 
of  stay  of  each  LTC-DRG  would  be  more 
appropriate  because  many  shorter  stay 
LTC-DRGs  will  rarely  reach  the  outlier 
threshold  dollar  amoimt.  The 
commenter  was  also  concerned  that  a 
fixed  outlier  payment  may  result  in 
imderpajnnents  from  some  Medigap 
insiners.  As  an  alternative  to  the 
xmiform  fixed  loss  amount  proposed  by 
CMS  for  all  patients  regardless  of  their 
assigned  LTC-DRG.  the  commenter 
su^ested  a  set  of  LTC-DRG-specific 
outlier  thresholds  that  are  set  at  a  fixed 
multiple  of  the  payment  for  each  LTC- 
DRG.  The  commenter  believed  that  a 
fixed  multiple  of  slightly  more  than  2.0 
of  the  LTC-DRG  payment  amount  yields 
an  outlier  target  of  8  percent,  meaning 
that  the  cost  for  a  case  would  generally 
need  to  exceed  twice  the  payment 
amount  to  qualify  for  outlier  payments. 
The  commenter  believed  that  this 
approach  distributes  outlier  payments 
evenly  across  LTC-DRG  case  types  and 
across  LTCHs. 

Another  commenter  questioned  our 
proposal  to  set  the  fixed-loss  amount 
across  all  LTC-DRGs  at  a  fixed  amount, 
and  stated  that,  given  the  small  number 
of  LTCHs  and  the  wide  variety  of 
patients  treated  relative  to  acute  care 
hospitals,  such  a  fixed  policy  may 
inappropriately  assume  that  the 
imderlying  cause  of  all  high-cost  cases 
is  the  same  across  LTC-DRGs.  The 
commenter  explained  that  LTCHs  that 
treat  a  disproportionate  number  of 
patients  who  are  unlikely  to  be 
discharged  in  a  timely  manner, 


including  patients  with  spinal  cord 
injuries  or  who  require  a  ventilator, 
might  experience  significant  losses 
serving  those  patients.  The  commenter 
requested  that  we  consider  varying  the 
fixed-loss  threshold  and  the  outlier 
pajrment  percentage  by  LTC-DRG  to 
ensure  that  LTCHs  with  longer  than 
average  stays  receive  adequate  payment. 

Other  commenters  stated  that  the 
proposed  outlier  target  of  8  percent  is 
too  low  and  will  place  an  unfair 
financial  burden  on  facilities  that  treat 
patients  with  "clinically  appropriate" 
long  stays.  One  commenter  explained 
that,  since  its  facility  specializes  in 
caring  for  ventilator-dependent  patients 
who  have  "complex,  highly  acute  long 
lengths  of  stay",  the  proposed  outlier 
policy  would  create  a  "significant  and 
unrealistic  economic  binden"  on  the 
facility.  The  commenter  suggested  that, 
if  the  proposed  outlier  target  is  not 
increased,  we  should  reevaluate  which 
DRGs  have  the  most  outliers  and  why. 
The  commenter  assumed  that  "true 
outliers"  are  primarily  grouped  in  a  very 
small  number  of  LTC-DRGs. 

As  an  alternative  to  the  proposed 
outlier  policy,  the  commenter  suggested 
that  we  consider  creating  a  specific 
category  of  LTCHs  that  would  meet 
"minimum  volume  threshold"  levels  for 
certain  types  of  patients,  such  as 
ventilator  weaning.  Under  the 
commenter's  proposal,  if  providers  meet 
a  minimum  number  of  cases  per  year 
and  if  the  threshold  has  been  met,  these 
highly  specialized  facilities  may  qualify 
to  receive  additional  reimbursement 
without  having  to  incin  fixed  losses  for 
cases  with  long  lengths  of  stay.  The 
commenter  recommended  a  threshold  of 
1 30  cases  per  year,  given  that  there  are 
approximately  270  LTCHs  and  70,000 
yearly  discharges  nationally.  Since  the 
national  average  number  of  discharges 
per  facility  is  260,  a  threshold  of  130 
cases  would  indicate  that  a  significant 
proportion  of  a  facility's  patients  must 
be  in  a  specific  DRG  category.  The 
commenter  also  suggested  that  we  create 
an  additional  LTC-DRG  for  excessively 
long  lengths  of  stay,  which  would  be 
constructed  in  a  way  so  as  not  to 
provide  any  financial  gain  to  facilities 
that  continue  to  keep  patients  in  a  LTCH 
beyond  the  arithmetic  mean  length  of 
stay  in  a  given  LTC-DRG.  This 
suggested  additional  LTC-DRG  would 
provide  reimbursement  that  is 
appropriate  to  cover  the  costs  of  treating 
patients  in  facilities  with  specialized 
programs. 

Response:  In  a  prospective  pajnment 
system  based  on  DRGs,  the  amount  of 
funds  designated  for  high-cost  outliers 
and  the  methodology  used  to  make 
these  payments  must  balance  the 


conflicting  considerations  of  the  need  to 
protect  hospitals  with  costly  cases, 
while  maintaining  incentives  to 
improve  overall  efficiency.  In  this 
regard,  we  believe  the  pajrment 
methodology  should  focus  on  improving 
efficiency  in  the  treatment  of  the  cases, 
where  the  greatest  amount  of  control 
can  be  exercised,  in  order  to  compensate 
somewhat  for  the  "losses"  inciured  in 
treating  the  more  costly  cases  that  are 
less  predictable  and  more  difficult  to 
control. 

In  selecting  an  outlier  policy,  the  first 
consideration  is  the  amoimt  that  a 
hospital  will  "lose"  before  outlier 
payments  begin.  The  "loss"  should  be 
significant  enough  to  avoid  an  incentive 
to  reach  the  outlier  threshold,  yet  not 
large  enough  to  create  excessive 
financial  hardship.  Since  the  proposed 
FY  2003  LTCH  standard  Federal  rate 
was  $27,649.02,  as  a  measure  of  scale, 
we  believed  that  the  fixed-loss  amount 
should  relate  to  this  amount.  We  did 
examine  the  impact  of  setting  the  outlier 
target  percentage  at  5  percent,  8  percent, 
and  10  percent.  We  found  that  an  outlier 
target  of  8  percent  is  the  most 
reasonable  since  our  regression  analysis 
showed  that  additional  increments  of 
outlier  payments  over  8  percent  would 
reduce  financial  risk,  but  by 
successively  smaller  amounts.  In 
addition,  since  the  LTCH  prospective 
payment  system  is  a  budget  neutral 
payment  system,  any  increase  in  outlier 
payment  must  be  offset  by  a  decrease  in 
pajmaent  for  all  discharges  that  are  not 
outliers. 

Given  the  range  in  the  costs  of  each 
case  treated  across  all  LTCHs,  we 
believe  that  a  policy  that  uses  a  uniform 
fixed-loss  amount  for  all  LTC-DRGs  is 
most  equitable.  Use  of  a  fixed-loss 
amount  avoids  creating  an  outlier 
payment  incentive  to  differentially 
accept  or  treat  patients  in  different  LTC- 
DRGs,  or  both.  That  is,  if  cases  in  one 
LTC-DRG  become  eligible  for  outlier 
payments  after  a  $10,000  loss  is 
incurred,  whereas  cases  in  another 
LTC-DRG  must  incur  a  $20,000  loss 
before  qualifying  for  outlier  pajmaents, 
cases  in  the  first  LTC-DRG  might  be 
favored  and  greater  efforts  might  be 
made  to  limit  acceptance  and  treatment 
of  cases  in  the  second  LTC-DRG.  We 
believe  that  it  is  particularly  important 
to  avoid  such  an  incentive,  given  the 
tendency  for  certain  LTCHs  to  specialize 
in  treating  specific  types  of  patients, 
some  which  may  be  extremely  costly. 
Therefore,  we  are  not  adopting  the 
commenter's  proposal  to  vary  the  fixed- 
loss  amount  by  each  LTC-DRG. 

We  also  examined  the  impact  of  a 
marginal  cost  factor  af  55  percent 
instead  of  the  80-percent  factor  that  was 
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proposed.  Under  either  marginal  cost 
factor,  while  the  amoimt  designated  for 
payment  of  high-cost  outliers  would 
remain  set  at  8  percent,  the  higher  the 
marginal  cost  factor,  the  higher  the 
fixed-loss  amount.  Our  analysis  showed 
that  a  marginal  cost  factor  of  80  percent 
is  most  suitable  because,  under  this 
method  using  a  higher  threshold,  the 
cases  identified  as  outliers  are  very 
expensive,  whereas  the  additional  cases 
that  would  qualify  for  an  outlier 
pajrment  due  to  the  lower  threshold 
under  a  marginal  cost  factor  of  55 
percent  are  not  unusually  expensive. 
Our  intent  is  to  reimburse  a  LTCH  for 
only  those  outlier  cases  that  are 
unusually  costly.  We  believe  that,  by 
establishing  the  fixed-loss  amount  at 
$24,450  based  on  more  recent  available 
data  (instead  of  the  proposed  $29,852) 
with,  the  concomitant  marginal  cost 
factor  of  80  percent,  we  are  ensuring 
that  only  the  unusually  costly  cases 
would  qualify  for  additional 
reimbursement.  Alternatively,  if  a 
marginal  cost  factor  of  55  percent  would 
be  used  to  maintain  the  8  percent  target, 
the  fixed-loss  amount  would  necessarily 
be  lowered,  allovtdng  for  additional,  less 
costly  cases  to  qualify  for  a  portion  of 
the  8-percent  outlier  target.  Therefore, 
we  believe  that  the  marginal  cost  factor 
of  80  percent  most  appropriately 
addresses  outlier  cases  that  are 
significantly  more  expensive  than 
nonoutlier  cases  while  simultaneously 
maintaining  the  integrity  of  the  LTCH 
prospective  payment  system. 

In  addition,  we  did  not  vary  the 
outlier  target  percentage  by  each  LTC- 
DRG  in  order  to  allow  for  Medigap 
pajrments  in  lower-payment  LTC-DRGs, 
nor  did  we  create  "minimum  volume 
thresholds"  for  specific  cases,  because 
to  do  so  would  unnecessarily  provide 
outlier  pajrments  for  all  cases,  including 
those  that  are  relatively  inexpensive. 
Varying  the  outlier  target  by  LTC-DRG 
would  inappropriately  distribute 
payment  for  high-cost  outliers  over  all 
cases,  thereby  reducing  the  resources 
available  to  finance  those  with  truly 
high  costs.  Under  the  aggregate  outlier 
target  that  we  proposed,  every  LTC- 
DRG  is,  in  effect,  "funding"  the  outlier 
target,  leaving  more  resources  available 
to  cover  the  high-cost  outliers.  We 
believe  that  this  is  the  most  reasonable 
method  of  implementing  a  stop-loss  on 
the  unusually  high-cost  cases. 
Furthermore,  the  method  of  using  an 
outlier  target  that  applies  across  all 
LTC-DRGs  is  consistent  with  the 
method  used  under  the  acute  care 
hospital  inpatient  prospective  payment 
system  and  IRF  prospective  pajrment 
system. 


Finally,  we  are  not  adopting  a  policy 
that  accounts  for  long-stay  outliers 
because,  according  to  our  analysis, 
while  high-cost  outlier  cases  tend  to  fall 
in  the  tracheostomy,  ventilator 
management,  and  respiratory  failure 
DRGs,  long-stay  outliers  are  not  always 
concentrated  in  these  same  categories 
identified  by  the  high-cost  outlier 
methodology.  Because  we  believe  it  is 
important  to  focus  on  mitigating  the 
losses  incurred  when  treating  extremely 
costly  cases,  we  do  not  believe  it  is 
necessary  to  separately  account  for  long- 
stay  outliers  at  this  time. 

In  siunmary,  while  we  are  not 
adopting  the  conunenters' 
recommendations  concerning  high-cost 
outliers  at  this  time,  we  do  intend  to 
reevaluate  the  possibility  of  a  system 
based  on  severity-adjusted  LTC-DRGs 
as  more  accurate  data  become  available 
and  may  propose  changes  in  our  policy 
if  they  are  warranted. 

Comment:  One  commenter  believed 
that  while  additional  pajrments  for 
outliers  are  appropriate  to  help  cover 
the  costs  of  unusually  high-cost 
patients,  the  proposed  outlier  target  of  8 
percent  is  too  high  and  may  pose  a  risk 
of  undermining  the  goals  of  the  LTCH 
prospective  pajmient  system.  The 
commenter  asserted  that  an  outlier 
target  of  8  percent  may  create  an 
incentive  for  LTCHs  to  "hang  on  to" 
patients  that  should  more  appropriately 
be  discharged  for  care  in  a  lower  cost 
setting.  The  commenter  noted  that  the 
prospective  payment  system  for  IRFs 
established  an  outlier  target  of  3  percent 
and  the  outlier  target  under  the  acute 
care  hospital  inpatient  prospective 
pajrment  system  is  established  between 
5  and  6  percent  of  aggregate  pajrments. 
The  commenter  recommended  that  a 
more  appropriate  outlier  target  for 
LTCHs  would  be  one  that  is  reduced  to 
3  percent. 

Response:  As  we  explained  in  the 
preamble  of  the  proposed  rule  (67  FR 
13468-13469),  a  smaller  outlier  target 
within  the  range  of  5  to  6  percent  was 
evaluated,  but  statistically,  it  did  not 
perform  as  well  as  the  higher  outlier 
target  of  8  percent,  since  the  payment- 
to-cost  ratios  were  significantly  higher 
with  the  8-percent  outlier  target.  In 
addition,  an  outlier  target  of  only  5 
percent  would  increase  the  fixed-loss 
amount  to  approximately  $45,000, 
representing  a  large  "loss"  to  the  LTCH 
before  an  outlier  payment  would  be 
made.  Such  a  high  fixed-loss  amount 
would  seem  to  engender  the  financial 
hardship  that  a  high-cost  outlier  policy 
is  intended  to  mitigate.  An  outlier  target 
of  8  percent  takes  a  more  conservative 
approach  in  helping  to  minimize  the 
financial  risk  across  all  LTCHs.  Further, 


the  IRF  prospective  payment  system  is 
not  analogous  to  the  LTCH  prospective 
pajrment  system  in  this  respect  since  the 
cases  at  IRFs  are  significantly  more 
homogeneous  than  those  treated  at 
LTCHs.  However,  as  with  the  other 
payment  policies  under  the  LTCH 
prospective  payment  system,  we  intend 
to  review  the  high-cost  outlier  policy 
when  more  data  on  LTCH  payments 
become  available,  and  may  propose 
changes  in  this  policy  in  the  future  if 
they  are  warranted. 

Comment:  One  commenter  stated  that 
the  outlier  pajrment  calculation  is 
skewed  because  of  the  number  of  "new" 
facilities  involved.  The  commenter  took 
issue  with  our  estimate  of  outliers  based 
on  cost-to-charge  ratios  derived  from  the 
initial  cost  reporting  periods  of  the 
"new"  LTCHs,  where  costs  are  tjrpically 
inflated  due  to  the  establishment  of  the 
TEFRA  base  rates  and  was  concerned 
that  the  LTCH  prospective  payment 
system,  including  outlier  payments,  was 
based  on  those  "inflated"  costs.  In  order 
to  mitigate  the  problems  that  arise  from 
reliance  on  data  from  "new"  LTCHs,  the 
commenter  recommended  that  we 
reexamine  the  relevant  data  for  all 
LTCHs  and  devise  a  methodology  that 
takes  into  account  the  large  numberof 
"new"  LTCHs  included  in  the  sample 
and  the  abnormally  high  costs 
associated  with  "new"  LTCHs. 

Response:  Under  §  413.40,  a  hospital 
that  is  excluded  from  the  inpatient 
prospective  payment  system  is  paid  on 
a  reasonable  cost  basis  subject  to  a  target 
amount  per  discharge.  A  "new"  LTCH's 
target  amount  is  based  on  the  costs 
incurred  in  the  first  full  12  month  cost 
reporting  period.  In  order  to  establish 
higher  target  amounts  under  the  TEFRA 
payment  methodology,  "new"  LTCHs 
have  an  incentive  to  maximize  their 
costs  in  their  TEFRA  base  periods.  As  a 
result,  as  the  commenter  indicated,  cost 
data  from  the  initial  years  of  a  "new" 
LTCH  may  have  been  inflated  since 
those  costs  are  the  basis  for  the 
hospital's  TEFRA  target  amount  in 
subsequent  years.  While  we  are  aware 
that  there  are  some  limitations  to  the 
data,  the  data  that  we  used  were  the  best 
available  at  that  time.  In  future  years, 
the  outlier  threshold  will  be  reevaluated 
as  more  data  on  LTCHs  become 
available  and  behaviors  change. 
However,  the  current  data  show  that  an 
oudier  target  of  8  percent  is  statistically 
and  empirically  appropriate  as  a  means 
of  providing  LTCHs  with  additional 
protection  against  unusually  costly 
cases. 

Comment:  Some  commenters 
explained  that  when  they  applied  the 
proposed  outlier  calculation  rules  to  the 
actual  MedPAR  2000  file,  the  total 
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amount  of  payments  for  high-cost 
outlier  cases  appeared  to  be  more  than 
8  percent  of  the  total  jjayment  amount. 
The  commenters  requested  that  we 
explain  the  methodology  used  to 
calculate  the  8  percent  outlier  target  and 
why  the  commenters'  results  may  differ 
firom  those  of  CMS'.  The  commenters 
also  asked  if  the  80-percent  reduction  in 
high-cost  outliers  was  considered  in  the 
outlier  payment  amoimts  shown  in  the 
rate-setting  file  (posted  on  the  CMS 
website). 

Response:  When  we  simulated  the 
LTC-DRG  relative  weights  and  the  high- 
cost  outlier  payments  under  the  LTCH 
prospective  payment  system  for  the 
proposed  rule,  we  used  the  best  data 
available  from  a  total  of  251  LTCHs  for 
which  MedPAR  (claims)  case-mix  data 
and  cost-to-charge  ratios  were  available. 
For  the  proposed  rule,  when  all  251 
LTCHs  were  used,  an  outlier  target  of  8 
percent  (8.00007)  resulted.  However,  for 
the  proposed  rule,  we  only  had  reliable 
data  to  estimate  total  TEFRA  payments 
for  211  LTCHs.  Therefore,  in  calculating 
a  base  rate  that  would  result  in  total 
LTCH  prospective  payment  system 
payments  being  budget  neutral  to  total 
payments  under  the  TEFRA 
metkodology,  in  the  proposed  rule,  we 
used  only  211  LTCHs  (as  shown  in  the 
rate-setting  file  on  the  CMS  website). 

As  we  discuss  in  greater  detail  in 
section  X.K.2.a.  of  this  preamble,  for 
this  final  rule,  we  used  the  data  from  all 
LTCHs  (except  for  LTCHs  that  are  also 
all-inclusive  rate  providers  or 
reimbxnsed  in  accordance  with 
demonstration  projects  (see  section 
X.K.2.a.  of  this  preamble))  for  which  we 
had  claims  data  and  cost-to-cheirge 
ratios  to  determine  the  high  cost  outlier 
threshold.  Therefore,  from  the  data  that 
we  had  available  for  this  final  rule,  we 
used  data  from  246  LTCHs  in 
determining  the  final  FY  2003  fixed-loss 
amoimt  of  $24,450.  However,  as 
explained  above  and  in  further  detail  in 
section  X.K.2.a.  of  this  preamble,  for 
this  final  rule,  we  coidd  only  use  the 
data  from  194  LTCHs  for  which  we  had 
data  available  to  estimate  total  TEFRA 
payments  in  the  determination  of  the 
final  budget  neutral  base  rate. 

There  may  be  numerous  reasons  why 
the  commenters'  payment  simulation 
differed  from  our  simulations,  and 
without  knowing  exactly  how  the 
commenters  simulated  the  payments  or 
what  data  were  included,  we  cannot 
pinpoint  a  cause  of  the  variation.  If  the 
conunenters  used  the  rate-setting  file 
posted  on  our  website  as  the  basis  for 
their  simulations,  their  results  should 
have  matched  the  results  from  CMS.  We 
note,  however,  that  a  simulation  of 
outlier  pajrments  using  only  211  LTCHs 


would  result  in  an  outlier  target  of 
approximately  7.8  percent.  In  addition, 
the  80-percent  marginal  cost  factor  was 
also  included  in  the  outlier  pajrment 
amounts  shown  in  the  rate-setting  file. 

Comment:  One  commenter  stated  that 
the  proposed  fixed-loss  amount  of 
$29,852  is  imfair  to  LTCHs  since  short- 
term  acute  care  hospitals  only  have  to 
reach  a  loss  of  aroimd  $19,000  in  order 
to  qualify  for  an  additional  outlier 
payment. 

Response:  The  commenter  has 
mistakenly  attributed  a  fixed-loss 
amount  of  approximately  $19,000  to 
acute  care  (short-term)  hospitals.  For  FY 
2001,  under  the  acute  care  hospital 
inpatient  prospective  payment  system, 
the  fixed-loss  amount  was  $17,550;  for 
FY  2002,  the  fixed-loss  amoimt  is 
$21,025.  However,  the  fixed-loss 
amoimt  for  FY  2003  for  acute  care 
hospitals  is  $33,560  (67  FR  50124, 
August  1,  2002),  which  is  actually 
hi^er  than  the  proposed  fixed-loss 
amount  of  $29,852  ($24,450  in  this  final 
rule)  for  FY  2003  for  LTCHs.  Thus, 
contrary  to  the  commenter's  assertion 
that  the  fixed-loss  amount  for  LTCHs  is 
unfair  relative  to  the  outlier  fixed-loss 
amount  for  acute  care  hospitals,  LTCHs 
would  incur  less  cost  than  acute  care 
hospitals  before  qualifying  for 
additional  outlier  payments. 

Comment:  One  commenter  requested 
that  we  revise  proposed  §412.525  to 
specifically  state  that  payments  made 
for  high-cost  outliers  are  not  subject  to 
retroactive  adjustments  for  changes 
made  to  a  provider's  hospital-specific 
cost-to-charge  ratio. 

Response:  Under  the  proposed 
§412.525,  the  additional  outlier 
payment  equals  80  percent  of  the 
difference  between  the  estimated  cost  of 
the  patient  case  and  the  sum  of  the 
adjusted  Federed  prospective  payment 
for  the  LTC-DRG  and  the  fixed-loss 
amount.  The  estimated  cost  of  a  case  is 
calculated  by  multiplying  the  overall 
hospital  cost-to-charge  ratio  by  the 
Medicare  allowable  covered  charge.  As 
implied  by  the  commenter,  although  the 
outlier  payment  is  based,  in  part,  on  the 
estimated  cost  of  a  case,  no  retroactive 
adjustments  are  made  to  the  outlier 
payments  upon  cost  report  settlement  to 
account  for  the  differences  between  the 
estimated  cost-to-charge  ratios  and  the 
actual  cost-to-charge  ratios.  This  is 
standard  operating  policy  for  fiscal 
intermediaries  for  all  prospective 
payment  systems  because  adjustments 
for  individual  high-cost  outliers  would 
be  costly  to  Medicare  as  well  as 
administratively  bmdensome.  We  are 
adding  this  clarification  as  §  412.525(a) 
in  this  final  rule.  In  addition,  we  are 
modifying  §  412.525(a)  to  clarify  that  the 


estimated  cost  of  a  patient's  care  is 
determined  by  multiplying  the  hospital- 
specific  cost-to-charge  ratio  by  the 
Medicare  allowable  covered  charge. 

Provisions  of  the  final  rule.  After 
analysis  of  public  comments  on  our 
proposed  policy  on  additional  payments 
for  high-cost  outlier  cases  (§  412.525(a)), 
we  have  foimd  that  the  proposed  policy 
continues  to  be  supported  by 
appropriate  data  and  are,  therefore, 
adopting  it  as  final.  Therefore,  we  will 
make  additional  ouUier  payments  to 
LTCHs  for  any  discharges  where  the 
estimated  cost  for  a  patient  case  exceeds 
the  sum  of  adjusted  LTCH  prospective 
payment  for  the  LTC-DRG  and  a  fixed- 
loss  amoimt.  We  have  set  the  outlier 
target  at  8  percent  of  total  Medicare 
pajmients  to  LTCHs  using  a  total  of  246 
LTCHs  for  which  we  have  MedPAR 
data.  The  final  fixed-loss  amount  for  FY 
2003  is  $24,450.  For  each  fiscal  year  we 
will  determine  a  fixed-loss  amount,  that 
is,  the  maximum  loss  that  a  LTCH  can 
incur  under  the  prospective  payment 
system  for  a  case  with  unusually  high 
costs  before  the  hospital  will  receive 
any  additional  payments.  The  fixed  loss 
amount  will  result  in  estimated  total 
ouUier  payments  being  equal  to  8 
percent  of  projected  total  LTCH 
prospective  payment  system  payments. 
We  will  pay  outlier  cases  80  percent  of 
the  difference  between  the  estimated 
cost  of  the  patient  case  and  the  outlier 
threshold  (the  sum  of  the  adjusted 
Federal  prospective  payment  for  the 
LTC-DRG  prospective  payment  and  the 
fixed-loss  amount).  In  response  to  a 
comment,  we  are  revising  §  412.525(a) 
to  clarify  that  no  retroactive  adjustment 
will  be  made  to  the  outlier  payment 
upon  cost  report  settlement  to  account 
for  differences  between  the  estimated 
cost-to-charge  ratios  and  the  actual  cost- 
to-charge  ratios  for  outlier  cases.  We  are 
also  modifying  §  412.525(a)  to  clarify 
that  the  estimated  cost  of  a  patient  case 
is  determined  by  multiplying  the 
hospital-specific  cost-to-charge  ratio  by 
the  Medicare  allowable  covered  charge. 

In  addition,  while  we  were 
developing  the  final  short-stay  outlier 
policy  as  described  in  section  X.C.  of 
this  preamble,  we  became  aware  that, 
under  some  rare  circumstances,  a  LTCH 
discharge  could  qualify  as  a  short-stay 
outlier  case  and  also  as  a  high-cost 
outlier  case.  In  such  a  scenario,  a  patient 
could  be  hospitalized  for  less  than  five- 
sixths  of  the  geometric  average  length  of 
stay  for  the  specific  LTC-DRG,  and  yet 
incur  extraordinarily  high  treatment 
costs.  If  the  costs  exceeded  the  outlier 
threshold  (that  is,  the  short-stay  outlier 
payment  plus  the  fixed-loss  amount), 
the  discharge  would  be  eligible  for 
payment  as  a  high-cost  outlier.  The 


payment  would  be  based  on  80  percent 
of  the  difference  between  the  estimated 
cost  of  the  case  plus  the  outlier 
threshold  (the  sum  of  the  fixed-loss 
amount  of  $24,450  for  FT  2003  and  the 
amount  paid  under  the  short  stay  outlier 
policy). 

K.  Calculation  of  the  Standard  Federal 
Payment  Rate 

1.  Overview  of  the  Development  of  the 
Standard  Payment  Rate 

Section  123(a)(1)  of  Public  Law  106- 
113  requires  that  the  prospective 
payment  system  for  LTCHs  maintain 
budget  neutrality.  Therefore,  we  will 
calculate  the  standard  Federal  rate  by 
setting  total  estimated  prospective 
payment  system  payments  equal  to 
estimated  payments  that  would  have 
been  made  under  the  TEFRA 
methodology  if  the  prospective  payment 
system  for  LTCH  were  not  implemented 
as  described  in  this  final  rule.  In 
accordance  with  section  307(a)(2)  of  the 
BIPA,  the  increases  to  the  hospital- 
specific  target  amounts  and  cap  on  the 
target  amounts  for  LTCHs  for  FY  2002 
provided  for  by  section  307(a)(1)  of  the 
BIPA  and  the  enhanced  bonus  payments 
for  LTCHs  for  FY  2001  and  FY  2002 
provided  for  by  section  122  of  the  BBRA 
were  not  taken  into  account  in  the 
development  of  the  prospective 
payment  system  for  LTCHs. 

"The  methodology  for  determining  the 
standard  Federal  pajmient  rate  under 
the  LTCH  prospective  pa)mient  system 
is  described  in  further  detail  below. 

2.  Development  of  the  Standard  Federal 
Pajrment  Rate 

a.  Data  Sources 

In  this  final  rule,  the  data  sources  that 
we  used  to  calculate  the  final 
unadjusted  standard  Federal  payment 
rate  include  cost  report  data  from  FYs 
1996  through  1999  and  FY  2001 
Medicare  claims  data  from  the  March 
2002  update  of  the  MedPAR  files  since 
these  data  were  the  most  recently 
available  complete  data  for  LTCHs.  We 
used  data  from  194  LTCHs  in  this  final 
rule  to  calculate  the  final  standard 
Federal  payment  rate.  We  updated  the 
cost  report  data  for  each  LTCH  to  the 
midpoint  of  FY  2003  using  an  inflation 
factor  based  on  the  historical 
relationship  of  each  hospital's  costs  and 
their  target  amounts  (see  section 
X.K.2.b.  of  this  preamble).  The  FY  1996 
cost  report  data  were  used  to  determine 
each  LTCH's  update  for  FY  1999,  and 
the  FY  1997  cost  report  data  were  used 
to  determine  the  update  for  FY  2000. 
The  FY  1998  cost  report  data  were  used 
to  determine  the  update  for  FY  2001, 
and  the  FY  1999  cost  report  data  were 


used  to  determine  the  update  for  FY 
2002.  For  this  final  rule,  we  were  unable 
to  estimate  payments  under  the  current 
payment  system  for  some  LTCHs 
because  cost  report  data  were 
unavailable. 

For  this  final  rule,  we  obtained  the 
most  recent  available  payment  amounts 
for  hospitals  and  have  used  these  data 
to  construct  the  standard  Federal 
payment  rates  in  this  final  rule,  as 
explained  below.  As  we  indicated  in  the 
proposed  rule,  we  examined  the  extent 
to  which  certain  LTCHs  (new  LTCHs, 
for  example)  were  not  included  in  the 
data  used  to  determine  the  proposed 
standard  Federal  payment  rate,  but  were 
unable  to  determine  an  appropriate 
adjustment  to  better  reflect  total 
estimated  payments  for  those  LTCHs 
under  the  TEFRA  payments  system.  As 
described  above,  for  this  final  rule,  we 
used  the  most  recently  available 
complete  data  for  LTCHs,  that  is.  cost 
report  data  from  the  March  2002  update 
of  HCRIS  and  claims  data  from  the 
March  2002  update  of  the  MedPAR  files. 
As  we  explain  below,  based  on  concerns 
with  the  data  used  to  develop  the 
proposed  LTCH  prospective  payment 
system,  we  have  excluded  the  data  from 
1 7  all-inclusive  rate  providers  in  the 
development  of  the  final  LTCH  payment 
rates. 

Comment:  Several  commenters 
expressed  concern  about  the  quality  of 
the  data  behind  policy  choices  for  the 
prospective  payment  system  and  urged 
CMS  to  revisit  these  policies  once  better 
data  has  been  gathered. 

Response:  In  designing  the  LTCH 
prospective  payment  system,  we  were 
required  by  BIPA  to  use  "the  most 
recently  available  hospital  discharge 
data"  for  our  policy  determinations.  The 
particular  data  sets  we  used  are  detailed 
in  this  section  and  additional  factors 
that  influenced  our  choices  are  noted  in 
our  discussion  in  section  X.K.2.  of  this 
final  rule.  As  we  state  previously,  we 
used  the  best  available  data  and  we  have 
confidence  that  our  policies  effectively 
satisfy  the  statutory  mandates  under 
Public  Law  106-113  and  Pubhc  Law 
106-554.  We  will  be  monitoring  and 
evaluating  the  new  system  and  are 
prepared  to  revisit  and  revise  these 
policies  in  the  future,  if  warranted. 

Comment:  One  commenter  stated  that 
we  used  cost  report  and  MedPAR  data 
from  only  222  LTCHs  to  set  the 
proposed  rates,  while  as  of  November 
2001.  there  were  270  LTCHs  in 
existence.  The  commenter  also  stated 
that  it  was  unclear  how  many  LTCHs  we 
used  in  our  analysis  since  211  LTCHs 
were  included  in  the  rate-setting  file 
posted  on  the  our  website,  and  there 
were  222  LTCHs  included  in  the 


adjustment  (regression)  file.  The 
commenter  contended  that  if  we  did  in 
fact  use  the  data  from  all  222  LTCHs, 
this  means  that  we  have  improperly 
denied  the  public  access  to  the  data  we 
used  in  setting  the  proposed  rates. 

Response:  The  data  we  used  for  the 
proposed  rates  were  the  best  data 
available  to  us  at  that  time  as  required 
by  section  307  of  Public  Law  106-554. 
All  of  the  data  we  used  to  calculate  the 
proposed  rates  and  to  analyze  proposed 
adjustments  were  posted  on  our  website 
and  were  accessible  to  the  public.  The 
number  of  LTCHs  that  we  included  in 
each  file  was  dependent  upon  the 
amount  of  data  that  we  had  available  for 
each  hospital  and  the  data  needed  for 
the  specific  calculation.  Many  LTCHs 
had  incomplete  records  in  either  the 
MedPAR  or  HCRIS  files,  or  both.  When 
we  calculated  the  relative  weights  and 
estimated  high  cost  outlier  payments 
under  the  LTCH  prospective  payment 
system  for  the  proposed  rule,  we  used 
the  best  available  data  at  that  time  from 
a  total  of  251  LTCHs,  since  we  had 
MedPAR  (claims)  data  and  cost-to- 
charge  ratios  available  for  these  251 
LTCHs.  However,  we  only  had  complete 
data  for  211  LTCHs  to  estimate  total 
payments  under  the  TEFRA  payment 
system.  Therefore,  in  calculating  a 
proposed  budget  neutral  Federal  rate, 
which  would  result  in  total  LTCH 
prospective  payment  system  payments 
estimated  to  equal  total  payments  that 
would  have  been  made  under  the 
TEFRA  payment  system,  we  were  only 
able  to  use  data  from  211  LTCHs.  Thus, 
the  rate-setting  file  posted  on  our 
website  includes  only  211  LTCHs. 
Because  total  TEFRA  payments  are  not 
a  factor  used  in  the  regression  analysis 
used  to  examine  potential  payment 
system  adjustments  in  the  proposed 
rule,  we  were  able  to  include  data  from 
11  more  hospitals  (for  a  total  of  222)  in 
the  adjustment  file  posted  on  our 
website. 

Based  on  the  concern  expressed  by  a 
number  of  commenters  regarding  the 
data  used  to  develop  the  proposed 
LTCH  prospective  payment  system,  we 
reviewed  the  LTCH  data  that  we  used  in 
our  proposed  rule  and  have  reevaluated 
the  inclusion  of  data  from  certain  types 
of  LTCHs.  Specifically,  in  this  final  rule. 
we  have  not  included  data  from  LTCHs 
that  are  also  all-inclusive  rate  providers 
(AIRPs)  and  LTCHs  that  are  reimbursed 
in  accordance  with  demonstration 
projects  authorized  under  section  4D2(a) 
of  Public  Law  90-248  (42  U.S.C.  1395b- 
1)  or  section  222(a)  of  Public  Law  92- 
603  (42  U.S.C.  395b-l). 

Patient  charges  and  costs  reported  by 
AIRPs  are  computed  differently  from 
those  of  other  providers.  Hospitals  with 
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an  "all-inclusive  rate"  charge  structure 
combine  routine,  ancillary,  and  capital 
costs  into  one  global  patient  per  diem 
charge  and  do  not  report  Medicare 
patient  charges  on  their  cost  reports. 
The  absence  of  a  charge  structure 
precludes  the  normal  allocation  of  costs 
to  the  Medicare  program  for  ancillary 
services,  because  Medicare  patients' 
charges  cannot  be  acciunulated.  Thus, 
the  charge  data  from  the  MedPAR  files 
and  the  cost  data  from  the  cost  reports 
do  not  reflect  Medicare  costs  and  related 
resource  use  in  the  same  manner  as  it 
does  for  the  majority  of  other  Medicare 
providers. 

We  do  not  believe  that  either  the 
charges  or  the  costs  reported  by  LTCHS 
that  are  also  AIRPs  are  at  all  comparable 
to  the  data  reported  for  other  LTCHs 
and,  therefore,  have  the  potential  to 
inappropriately  skew  relative  weight 
determinations,  regression  analyses,  and 
rate  calculations  for  the  entire  LTCH 
prospective  payment  system.  As  a 
result,  in  order  to  prevent  potential 
distortion  to  the  LTCH  prospective 
payment  system,  we  have  decided  to 
exclude  the  data  from  the  17  AIRPs  in 
the  development  of  the  LTCH 
prospective  payment  system  in  this  final 
rule.  Thus,  only  data  from  LTCHs  with 
more  detailed  charge  and  cost  data  were 
used  in  assessing  the  validity  of 
potential  payment  adjustments  and  in 
the  determination  of  the  final  LTC-DRG 
relative  weights  and  Federal  rate  that 
appear  in  this  final  rule.  Furthermore, 
excluding  the  AIRPs'  data  is  consistent 
with  the  methodology  used  in 
establishing  the  IRF  prospective 
payment  system  (see  66  FR  41351 
(August  7,  2001)). 

We  have  also  excluded  the  data  from 
the  3  LTCHs  that  are  reimbursed  in 
accordance  with  demonstration  projects 
authorized  under  section  402(a)  of 
Public  Law  90-248  (42  U.S.C.  1395b— 
1)  or  section  222(a)  of  Public  Law  92- 
603  (42  U.S.C.  1395b-l),  since  these 
LTCHs  are  not  subject  to  the  LTCH 
prospective  payment  system. 

After  considering  the  commenters' 
concern  that,  currently,  there  are 
sigmficantly  more  LTCHs  in  existence 
than  were  used  in  the  development  of 
the  proposed  LTCH  prospective 
payment  system,  for  this  final  rule,  we 
are  clarifying  that  for  both  the  proposed 
and  final  rules,  we  used  all  LTCHs  for 
which  we  had  MedPAR  (claims)  data 
and  cost-to-charge  ratios  available 
(except  for  this  final  rule  we  excluded 
LTCHs  that  are  AIRPs  or  reimbursed  in 
accordance  with  demonstration 
projects),  for  a  total  of  246  LTCHs.  to 
calculate  the  relative  weights.  For  this 
final  rule,  we  used  the  most  recently 
available  claims  data  &t)m  the  March 


2002  update  of  the  FY  2001  MedPAR 
files  and  updated  LTCH  cost  and 
TEFRA  payment  information  from  the 
March  2002  update  of  HCRIS. 
Accordingly,  we  included  the  data  for 
198  LTCHs  in  the  regression  analyses 
and  the  data  for  194  LTCHs  in 
calculating  the  final  FY  2003  Federal 
rate.  These  are  fewer  than  the  niunber 
of  LTCHs  that  were  used  in  the 
proposed  rule  since  we  have  excluded 
for  this  final  rule  LTCHs  that  are  AIRPs 
or  reimbursed  in  accordance  with 
demonstration  projects. 

Comment:  One  commenter  indicated 
that  five  of  its  LTCHs  were  not  included 
in  the  rate-setting  file  posted  on  our 
website.  The  commenter  wanted  to 
know  why  these  &ciUties  were 
excluded  and  what  the  impact  of 
excluding  them  was  on  the  proposed 
weights  and  total  payment  calculations. 

Response:  The  LTCHs  indicated  by 
the  commenter  were  omitted  from  the 
rate-setting  file  on  the  website  because 
they  did  not  have  sufficient  cost  report 
information  in  HCRIS  to  estimate 
payments  imder  the  TEFRA  payment 
system,  and  consequently,  we  could  not 
include  them  in  the  calculation  of  a 
budget  neutral  rate.  Since  we  had  claims 
data  for  these  5  providers  and  since  the 
relative  weights  were  determined  using 
claims  data  from  the  MedPAR  files, 
these  LTCHs  were  included  in  the 
determination  of  the  relative  weights. 
However,  since  we  needed  specific  cost 
report  data  to  estimate  TEFRA  pajnnents 
and  since  we  did  not  have  specific  cost 
report  information  available  for  these 
providers,  we  are  not  able  to  determine 
the  effect  this  information  would  have 
had  on  the  proposed  or  final  payment 
calciilations. 

Comment:  One  commenter  noticed 
that  39  facilities  observed  in  the 
MedPAR  FY  2000  files  were  excluded 
from  the  analysis  used  to  create  the  rate- 
setting  file  posted  on  our  website.  The 
commenter  assiuned  these  facilities  are 
excluded  from  the  siumnation  of  total 
payments  in  the  rate-setting  file,  and 
asked  what  the  impact  would  be  on 
budget  neutrality  and  total  payments  if 
these  additional  hospitals  would  be 
included. 

Response:  As  we  explained  above,  we 
were  only  able  to  include  those  LTCHs 
in  our  analysis  from  which  we  had 
sufficient  cost  report  data  to  estimate 
payments  under  the  TEFRA  payment 
system.  Since  publication  of  the 
proposed  rule,  we  have  received  some 
additional  cost  reports,  which  we  have 
included  in  our  analysis  for  this  final 
rule.  Since  we  cannot  determine  what 
the  costs  and  payments  were  imder  the 
TEFRA  payment  system  without  cost 
report  data  for  the  LTCHs  for  which  we 


do  not  have  sufficient  cost  data,  we  also 
cannot  determine  what  the  impact 
would  be  on  the  standard  Federal  rate 
if  these  facilities  would  have  been 
included  in  our  analysis. 

Comment:  Some  commenters  wanted 
to  know  why  their  hospitals'  internal 
cost  report  data  did  not  match  the  data 
in  our  rate-setting  file. 

Response:  The  commenters  did  not 
provide  specific  information  about  their 
hospitals'  internal  cost  report  data  that 
did  not  match  the  data  posted  on  our 
website.  Therefore,  we  cannot 
determine  a  particular  reason  for  the 
variation  between  our  cost  report  data  in 
HCRIS  and  the  commenters'  internal 
cost  report  data.  We  accessed  our  cost 
report  information  from  the  Jime  2001 
update  of  HCRIS  for  the  most  recent 
available  cost  reporting  period  (either 
FYs  1998  or  1999).  The  commenters 
might  have  been  using  settled  cost 
report  data,  while  the  data  in  the  cost 
reports  that  were  available  to  us  at  the 
time  of  our  calcidations  for  the 
proposed  rule  were  data  boxn  as-filed 
cost  reports.  We  also  note  that  although 
the  cost  report  data  on  the  rate-setting 
file  were  from  FYs  1998  or  1999,  the 
data  were  updated  to  FY  2003  using  the 
excluded  hospital  market  basket. 

Comment:  One  commenter  requested 
that  we  provide  detailed  computations, 
by  patient,  in  the  rate-setting  file. 
Another  commenter  suggested  that  the 
rate-setting  file  should  show  the  impact 
of  the  proposed  interrupted  stay  policy. 

Response:  In  order  to  show  patient- 
specific  computations  and  the  impact  of 
the  proposed  interrupted  stay  policy,  we 
would  have  needed  patient-specffic  cost 
data.  Since  the  Medicare  cost  reports  do 
not  provide  patient-specific  statistics, 
we  are  not  able  to  demonstrate  the 
impact  of  the  interrupted  stay  policy. 

Comment:  OHe  commenter  wanted  to 
know  which  rate-setting  file  variables 
reflect  updated  cost  report  information 
beyond  FY  1998  and  FY  1999  and  how 
this  updated  cost  report  information 
was  applied  in  the  rate-setting  formulas. 

Response:  As  we  stated  in  the  March 
22,  2002  proposed  rule  (67  FR  13470), 
all  cost  and  payment  information  is 
inflated  to  FY  2003.  Thus,  the  following 
variables  are  already  inflated  to  FY 
2003:  "Operating  Cost  Per  Case", 
"Capital  Cost  Per  Case",  "TEFRA 
Payment  Per  Case",  "Total  TEFRA 
Payment",  "PPS  Payments  (Excluding 
Outlier  Payments)",  "Outlier 
Payments",  and  "Total  PPS  Payments." 
These  cost  and  payment  variables  were 
used  to  estimate  TEFRA  payments  used 
to  calculate  a  budget  neutral  rate. 

Comment:  A  commenter  asked  if  the 
"outlier  payments"  variable  in  the  rate- 
setting  file  refers  to  high-cost  outlier 
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payments  only.  The  commenter  also 
asked  if  the  cost-to-charge  ratio  applied 
to  charges  from  the  MedPAR  data  and 
if  the  outlier  costs  were  determined  per 
case. 

Response:  The  "outlier  payments" 
variable  in  the  rate-setting  file  refers  to 
high-cost  outlier  payments  only  (as 
described  in  section  X.J.6.  of  this 
preamble).  We  applied  the  cost-to- 
charge  ratio  to  the  charges  for  each  case 
from  the  MedPAR  data  to  determine  the 
outlier  costs  for  each  case. 

As  we  discussed  in  the  March  22, 
2002  proposed  rule  (67  FR  13469),  in 
determining  the  prospective  payment 
rates  for  LlXIHs,  we  had  significant 
concerns  about  the  integrity  of  some  of 
the  cost  report  data  in  HCRIS. 
Specifically,  we  were  concerned  about 
data  from  cost  reports  submitted  by  a 
hospital  chain  that  is  the  owner  of 
approximately  20  percent  of  LTCHs 
nationwide  that  arose  fixim  a  "qui  tam" 
action  filed  by  the  U.S.  Department  of 
Justice  (DOJ)  in  July  1999.  This  action 
alleged,  among  other  claims,  that  the 
hospitals  inflated  both  cost  and  charge 
data  on  Medicare  hospital  cost  reports 
filed  from  FYs  1994  through  1999.  On 
March  16,  2001,  the  hospital  chain 
agreed  to  pay  approximately  $339 
million  to  settle  claims  arising  frtim  11 
separate  actions.  Based  upon  audits  emd 
projections  performed  by  Medicare's 
fiscal  intermediary  under  the  direction 
of  our  Office  of  Financial  Management, 
the  Medicare  LTCH  action  was  allocated 
$1 78  million  of  this  settlement. 

Under  the  terms  of  the  agreement. 
Medicare  cost  reports  from  the  years  in 
question  were  not  reopened  and 
audited.  However,  the  fiscal 
intermediary  was  able  to  estimate  the 
effect  on  the  Medicare  cost  reports  for 
1995, 1996,  and  1997.  Then  a  random 
sample  of  Medicare  cost  reports  from 
1998  and  1999  were  reviewed  to  verify 
the  projected  impact  for  those  years  and 
a  settlement  figure  was  determined  for 
FY  1995  through  FY  1999.  Therefore,  in 
order  to  avoid  the  negative  impact  those 
providers'  data  may  otherwise  have  on 
the  integrity  of  the  data,  as  we  did  in  the 
proposed  rule,  we  are  basing  our  final 
standard  Federal  rate  on  a  factor 
determined  by  our  Office  of  the  Actuary 
to  adjust  the  costs  reported  in  those 
affected  FY  1998  and  FY  1999  cost 
reports.  This  factor  was  derived  by 
determining  the  ratio  of  the  portion  of 
the  settlement  amoimt  described  above 
attributable  to  each  affected  LTCH  to  the 
Medicare  payments  received  by  each 
affected  LTC3i  during  the  period 
covered  by  the  settlement. 

Comment:  Some  commenters  asked 
how  the  qui  tam  adjustment  was 
calculated. 


Response:  If  the  affected  LTCH  had  a 
cost  report  for  a  period  after  the 
settlement,  no  adjustment  was  made.  An 
adjustment  was  made  only  if  that 
LTCH's  latest  cost  report  was  for  a 
period  covered  by  the  settlement.  The 
adjustment  for  that  LTCH  was  equal  to 
the  amount  of  the  adjustment 
attributable  to  that  LTCH,  divided  by 
the  amount  of  payments  that  LTCH 
received  for  that  period  according  to  the 
cost  report.  This  ratio  was  then  used  to 
reduce  payments  in  FY  2003  to  be 
included  in  the  calculation  of  the 
Federal  rate  and  budget  neutrality. 
When  the  ratio  was  calculated  for  the 
proposed  rule,  it  was  possible  that  a 
particular  hospital  may  have  had 
settlement  data  for  a  cost  reporting 
period  after  FY  1999.  However,  cost 
report  data  for  such  a  LTCH  were  not 
available  to  us  because  we  did  not  have 
HCRIS  files  for  any  fiscal  year  after  FY 

1999  at  that  time.  Thus,  such  a  LTCH's 
payments  under  the  TEFRA  system 
could  not  be  calculated  with  data  more 
recent  than  FY  1999.  In  maintaining 
budget  neutrality,  we  used  the  most 
recent  year's  data  available  (either  FY 
1998  or  FY  1999).  Thus,  since  the  cost 
report  data  was  overstated  as  specified 
in  the  qui  tam  settlement,  we  modified 
the  cost  report  data  to  correct  for  the 
effects  of  the  settlement. 

Comment:  A  commenter  stated  that 
the  settlement  amoimt  allocated  to 
Medicare  LTCH  action  peaked  in  FY 
1998  at  $47  million  and  decreased  to 
$27  million  in  FY  1999  and  $0  in  FY 

2000  and  going  forward.  The  commenter 
stated  that  it  appears  from  the 
ratesetting  file  that  a  downward  $47 
million  adjustment  was  applied  to  the 
updated  FY  2003  payment  amount  for 
the  affected  hospitals.  The  commenter 
believed  a  better  methodology  would  be 
to  apply  a  $27  million  reduction  to  the 
FY  1999  actual  costs  for  the  affected 
hospitals  and  trend  the  actual  adjusted 
amoimts  forward  rather  than  making  an 
adjustment  to  the  updated  amount  in  FY 
2003. 

Response:  For  the  proposed  rule,  if  we 
did  not  have  cost  report  data  for  a 
period  after  the  settlement,  the  qui  tam 
adjustment  was  applied  since  the  most 
recent  cost  report  that  we  had  available 
to  use  for  estimating  FY  2003  payments 
under  the  TEFRA  payment  system  was 
for  a  period  covered  by  the  settlement. 
The  amoimt  paid  was  adjusted  by  a 
factor  equal  to  the  amount  of  the 
settlement  attributable  to  that  LTCH 
during  that  specific  cost  reporting 
period  divided  by  the  total  payments 
received  by  that  LTCH  during  that  cost 
reporting  period.  Since  the  latest 
available  cost  report  data  (either  FY 
1998  or  FY  1999)  was  used  as  a  base  to 


project  future  costs  and  payments  under 
the  TEFRA  payment  system,  we  believe 
that  only  the  payment  information  for 
those  affected  LTCHs  for  which  we  had 
to  use  questionable  cost  report  data 
should  be  adjusted.  As  we  stated  in 
proposed  rule  (67  FR  13470),  where  the 
latest  available  cost  report  for  a  LTCH 
was  for  FY  1999,  we  adjusted  the  costs 
reported  in  the  affected  LTCH's  FY  1999 
cost  report.  Thus,  as  the  commenter 
stated,  the  adjustment  was  limited  to  the 
$27  million  reduction  and  that  adjusted 
FY  1999  data  was  trended  forward  to  FY 
2003  to  estimate  payments  under  the 
TEFRA  payment  system  for  FY  2003 
used  in  the  budget-neutrality 
calculations. 

b.  Update  the  latest  cost  report  data  to 
the  midpoint  of  FY  2003. 

For  both  the  proposed  rule  and  this 
final  rule,  and  consistent  with  the 
methodology  used  under  the  IRF 
prospective  payment  system 
(§  412.624(c)).  we  are  updating 
(§  412.523(c)(2)).  each  LTCH's  cost  per 
discharge  to  the  midpoint  of  FY  2003, 
using  the  weighted  average  of  the 
applicable  percentage  increases  to  the 
TEFRA  target  amounts  for  FYs  1999 
through  2002  (in  accordance  with 
§413.40(c)(3)(vii))  and  the  full  market 
basket  percentage  increase  for  FY  2003. 
For  FYs  1999  through  2002.  in  this  final 
rule,  we  determined  the  appropriate 
update  factor  for  each  hospital  by  using 
the  methodology  described  below: 

•  For  hospitals  with  costs  that  equal 
or  exceed  their  target  amounts  by  10 
percent  or  more  for  the  most  recent  cost 
reporting  period  for  which  information 
is  available,  the  update  factor  is  the 
market  basket  percentage  increase. 

•  For  hospitals  that  exceed  their 
target  amounts  by  less  than  10  percent, 
the  update  factor  is  equal  to  the  market 
basket  minus  0.25  percentage  points  for 
each  percentage  point  by  which 
operating  costs  are  less  than  10  percent 
over  the  target  (but  in  no  case  less  than 
0). 

•  For  hospitals  that  are  at  or  below 
their  target  amounts,  but  exceed  two- 
thirds  of  the  target  amounts,  the  update 
factor  is  the  market  basket  minus  2.5 
percentage  points  (but  in  no  case  less 
thanO). 

•  For  hospitals  that  do  not  exceed 
two-thirds  of  their  target  amounts,  the 
update  factor  is  0  percent. 

For  FY  2003.  we  used  the  most  recent 
estimate  of  the  percentage  increase 
projected  by  the  excluded  hospital 
market  basket  index. 

Comment:  Some  commenters 
questioned  CMS's  methodology  for 
applying  the  market  basket  percentage 
to  update  the  cost  report  data  from  FY 
1996  through  FY  1999  to  the  midpoint 
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of  FY  2003.  Specifically,  the 
commenters  were  concerned  that  the 
bonus  and  penalty  payments  under  the 
TEFRA  payment  system  methodology 
(§  413.40(d)(2)  and  (3))  were  not 
accoimted  for  when  applying  the  market 
basket  update.  The  commenters 
requested  that  CMS  explain  how  it 
accoimts  for  cost  growth  for  hospitals 
whose  costs  are  below  the  TEFRA  caps. 

Response:  We  proposed  to  update 
each  LTCH's  cost  per  discharge  to  the 
midpoint  of  FY  2003,  using  the 
weighted  average  of  the  applicable 
percentage  increases  to  the  TEFRA 
target  amounts  for  FYs  1999  through 
2002  (in  accordance  with 
§413.40(c)(3)(vii))  and  the  full  market 
basket  percentage  increase  for  FY  2003. 
We  also  updated  each  LTCH's  target 
amount  using  the  rate-of-increase 
percentage  as  described  in 
§  413.40(b)(3).  However,  within  each 
year  from  FY  1999  through  FY  2003.  we 
compared  each  LTCH's  costs  to  its 
respective  target  amount  in  order  to 
determine  the  payment  to  each  LTCH 
considering  the  rules  for  bonus  and 
penalty  payments  under  §  413.40(d)(2] 
and  (3).  Therefore,  although  we  did  not 
state  this  explicitly  in  the  proposed  rule, 
we  did  account  for  the  bonus  and 
penalty  payments  under  the  TEFRA 
payment  system  methodology  at 
§  413.40(d)(2)  and  (3)  and  have  done  so 
in  our  analysis  for  this  final  rule,  as 
well.  We  note  that  this  was  the  same 
methodology  that  was  applied  imder  the 
IRF  prospective  payment  system. 

Comment:  Some  commenters  stated 
that  there  should  be  annual  market 
basket  updates  after  the  first  year,  and 
calculated  in  the  first  year. 

Response:  In  the  March  22,  2002 
proposed  rule,  we  proposed  to  update 
each  LTCH's  cost  per  discharge  to  the 
midpoint  of  FY  2003,  using  the 
weighted  average  of  the  applicable 
percentage  increases  to  the  TEFRA 
target  amoimts  for  FTs  1999  through 

2002  (in  accordance  with 
§413.40(c)(3)(vii))  and  the"  full  market 
basket  percentage  increase  for  FY  2003. 
We  updated  each  LTCH's  target  amount 
using  the  rate-of-increase  percentage  as 
described  in  §41 3.40(b)(3).  In 
accordance  with  §412.523(c)(3)(ii),  and 
as  we  proposed,  for  fiscal  years  after  FY 

2003  the  LTCH  prospective  payment 
system  Federal  rate  will  be  the  previous 
fiscal  year's  Federal  rate  updated  by  the 
most  recent  estimate  of  the  LTCH 
prospective  payment  system  market 
basket  (that  is,  the  excluded  hospital 
with  capital  market  basket). 

c.  Estmiate  total  payments  imder  the 
current  (TEFRA)  payment  system. 

We  estimated  payments  for  inpatient 
operating  services  under  the  TEFRA 


system  using  the  following 
methodology: 

Step  1 :  Determine  each  LTCH's  hospital- 
specific  target  amount. 

The  hospital-specific  target  amoimt 
for  a  LTCH  is  calculated  based  on  the 
hospital's  allowable  inpatient  operating 
cost  per  discharge  for  the  hospital's  base 
period,  excluding  capital-related, 
nonphysician  anesthetist,  and  medical 
education  costs.  This  target  amoimt  is 
then  updated  using  a  rate-of-increase 
percentage  as  described  in 
§  413.40^)(3).  For  FYs  1998  through 
2002,  there  are  two  national  caps  on  the 
payment  amounts  for  LTCHs.  Under 
§413.40(c)(4)(iii),  a  LTCH's  hospital- 
specific  target  is  the  lower  of  its  net 
allowable  base-year  costs  per  discharge 
increased  by  the  applicable  update 
factors  or  the  cap  for  the  applicable  cost 
reporting  period.  In  determining  each 
LTCH's  hospital-specific  target  amount, 
we  use  the  FY  2002  cap  amoimts 
published  in  the  hospital  inpatient 
prospective  payment  system  August  1, 

2001  final  rule  (66  FR  39915-39916), 
adjusted  in  accordance  with  section 
307(a)(2)  of  Public  Law  106-554  by 
removing  the  2-percent  increase  in  the 
cap  for  existing  LTCHs  required  by 
section  307(a)(1)  of  Public  Law  106-554. 
For  existing  hospitals  (that  is,  LTCHs 
paid  as  an  excluded  hospital  before 
October  1, 1997),  the  applicable  cap 
amount  for  FY  2002  is  $30,783  for  the 
labor-related  share  adjusted  by  the 
applicable  geographic  wage  index  and 
added  to  $12,238  for  the  nonlabor- 
related  share.  For  current  "new" 
hospitals  (that  is,  LTCHs  first  paid  as  an 
excluded  hospital  on  or  after  October  1, 
1997),  the  cap  amount  applicable  for  FY 

2002  is  $16,701  for  the  labor-related 
share  adjusted  by  the  applicable 
geographic  wage  index  and  added  to 
$6,640  for  the  nonlabor-related  share. 
These  capped  amoimts  are  inflated  to 
the  midpoint  of  FY  2003  by  applying 
the  excluded  hospital  operating  market 
basket. 

As  explained  above,  we  note  that,  in 
accordance  with  section  307(a)(2)  of  the 
BIPA,  in  estimating  total  payments  to 
LTCHs  imder  the  current  payment 
system,  the  increase  to  the  hospital 
target  amounts  and  caps  on  the  target 
amoimts  for  LTCHs  effective  bom 
October  1,  2001  through  September  30, 
2002,  provided  for  under  section 
307(a)(1)  of  the  BIPA  were  not  to  be 
taken  into  account.  Furthermore,  as  we 
discussed  previously  in  this  section,  as 
a  result  of  a  qui  tam  action  involving 
some  LTCHs,  we  adjusted  such  affected 
LTCHs'  cost  report  data  by  a  factor  equal 
to  the  amoimt  of  the  settlement 
attributable  to  that  LTCH  during  that 


specific  cost  reporting  period  divided  by 
the  total  payments  received  by  that 
LTCH  during  that  cost  reporting  period. 

Step  2:  Determine  each  LTCH's  payment 
amount  for  inpatient  operating  services. 

Under  the  TEFRA  system,  a  LTCH's 
payment  amoimt  for  inpatient  operating 
services  is  the  lower  of — 

•  The  hospital-specific  target  amount 
(subject  to  the  app&cation  of  the  cap  as 
determined  in  Step  1)  times  the  number 
of  Medicare  discharges  (the  ceiling);  or 

•  The  hospital  average  inpatient 
operating  cost  per  case  times  the 
number  of  Medicare  discharges. 

In  addition,  under  the  TEFRA  system, 
payments  may  include  a  bonus  or  relief 
payment,  as  follows: 

•  For  LTCHs  whose  net  inpatient 
operating  costs  are  lower  than  or  equal 
to  the  ceiling,  payment  is  the  lower  of 
either  the  net  inpatient  operating  costs 
plus  15  percent  of  the  difference 
between  the  inpatient  operating  costs 
and  the  ceiling  or  the  net  inpatient 
operating  costs  plus  2  percent  of  the 
ceiling. 

•  For  LTCHs  whose  net  Inpatient 
operating  costs  are  greater  than  the 
ceiling,  but  less  than  110  percent  of  the 
ceiling,  payment  is  the  ceiling. 

•  For  LTCHs  whose  net  inpatient 
operating  costs  are  greater  than  110 
percent  of  the  ceiling,  payment  is  the 
ceiling  plus  the  lower  of  50  percent  of 
the  difference  between  the  110  percent 
of  the  ceiling  and  the  net  inpatient 
operating  costs  or  10  percent  of  the 
ceiling. 

Comment:  A  commenter  asked  how 
the  average  operating  costs  per  case 
were  calculated  from  the  cost  report 
variables. 

Response:  Using  data  from  the  cost 
report,  we  determined  the  average 
operating  cost  per  case  by  dividing  total 
Medicare  inpatient  operating  costs  for 
the  cost  reporting  period  from 
worksheet  D-1,  adjusted  by  the  qui  tam 
factor,  if  applicable,  by  the  total  number 
of  Medicare  discharges  for  the  same  cost 
reporting  period  from  worksheet  S-3. 

Comment:  A  commenter  noted  that 
operating  costs  are  described  as  being 
"estimated  operating  cost  per  case  based 
on  cost  report  data  trended  forward  to 
FY  2003  using  historical  cost  report 
data."  and  asked  for  an  explanation  of 
the  term  "trended  forward".  The 
commenter  also  asked  what  calculation 
was  used  to  "trend  forward,"  and 
whether  the  operating  costs  calculated 
using  total  operating  cost  from  the  FY 
1998  and  FY  1999  cost  reports  were 
multiplied  by  the  inflation  factor  of  3.6 
percent. 

Response:  The  term  "trended 
forward"  means  that  the  FY  1998  or  FY 
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1999  costs  were  multiplied  by  the 
market  basket  update  of  3.6  percent  to 
inflate  those  costs  to  FY  2003. 

Further,  under  the  TEFRA  system, 
excluded  hospitals  and  units,  including 
LTCHs,  may  be  eligible  for  continuous 
improvement  bonus  payments  as 
described  under  §  413.40(d)(4).  As 
explained  above,  in  accordance  with 
section  307(a)(2)  of  Public  Law  106-554, 
the  enhancement  of  continuous 
improvement  bonus  payments  for 
LTCHs,  effective  for  cost  reporting 
periods  beginning  on  or  after  October  1 , 

2000  and  before  September  30,  2002, 
and  provided  for  under  section  122  of 
Public  Law  106-113,  were  not  to  be 
taken  into  account  in  estimating  total 
payments  to  LTCHs  under  the  current 
TEFRA  system. 

Comment:  A  commenter  questioned 
the  exclusion  of  the  continuous 
improvement  bonus  payments  when 
computing  budget  neu^ality  since  these 
bonus  payments  have  been  a  part  of  the 
TEFRA  pajrment  methodology. 

Response:  Under  section  1886(b)(2)  of 
the  Act,  a  hospital  that  has  been 
excluded  fix)m  the  inpatient  prospective 
payment  system  for  at  least  three  full 
cost  reporting  periods  prior  to  the 
subject  period  and  whose  operating 
costs  per  discharge  for  the  subject 
period  are  below  the  lower  of  its  target 
amount,  trended  costs,  or  expected  costs 
for  the  subject  period,  is  eligible  for  a 
continuous  improvement  bonus 
payment.  The  statute  defines  expected 
costs  as  the  lesser  of  the  operating  costs 
or  the  target  amount  for  the  previous 
cost  reporting  period  updated  by  the 
market  basket.  The  amoimt  of  the 
continuous  improvement  bonus 
payment  is  equal  to  the  lesser  of — (1)  50 
percent  of  the  amount  by  which 
operating  costs  were  less  than  the 
expected  costs  for  the  period,  or  (2)  one 
percent  of  the  ceiling. 

In  the  determination  of  continuous 
improvement  bonus  payments  in 
accordance  with  §  413.40(d)(5),  we 
compare  actual  operating  costs  incurred 
in  the  current  period  with  the  expected 
costs  that  are  based  on  cost  incurred  in 
the  prior  period.  Since  the  latest  cost 
report  information  available  is  from  FY 
1999  (and  in  some  cases  FY  1998),  it 
was  necessary  for  us  to  use  those 
reported  costs  and  the  applicable  market 
basket  increases  to  estimate  both  the 
costs  incurred  in  the  current  period  (FY 
2003)  and  the  costs  incurred  in  the  prior 
period  (FY  2002).  We  used  the  same 
cost  data  and  market  basket  increases  to 
estimate  current  year  (FY  2003) 
operating  costs  and  expected  costs 
updated  to  FY  2003.  Therefore,  the 
operating  costs  in  FY  2003  would 
always  be  equal  to  (never  less  than)  the 


expected  costs  for  FY  2003.  In  the 
continuous  improvement  bonus 
calculation,  we  subtract  current 
operating  costs  from  expected  costs  and 
multiply  this  difference  by  a  percentage 
as  specified  in  §  413.40(d)(5). 
Accordingly,  this  would  result  in  no 
continuous  improvement  bonus  for 
these  hospitals  in  FY  2003.  Therefore, 
continuous  improvement  bonus 
payments  are  not  considered  in 
determining  budget  neutrality. 

Step  3:  Determine  each  LTCH's  payment 
for  capital-related  costs. 

Under  the  TEFRA  system,  in 
accordance  with  section  1886(g]  of  the 
Act,  Medicare  allowable  capital  costs 
are  paid  on  a  reasonable  cost  basis. 
Thus,  each  LTCH's  payment  for  capital- 
related  costs  will  be  taken  directly  from 
the  cost  report  and  updated  for  inflation 
using  the  excluded  hospital  market 
basket,  consistent  with  the  methodology 
used  under  the  IRF  prospective  payment 
system.  As  we  discussed  previously  in 
this  section,  as  a  result  of  the  qui  tam 
action  involving  some  LTCHs,  we 
adjusted  those  affected  LTCHs'  cost 
report  data  by  a  factor  equal  to  the 
amount  of  the  settlement  attributable  to 
that  LTCH  during  that  specific  cost 
reporting  period  divided  by  the  total 
payments  received  by  that  LTCH  during 
that  cost  reporting  period. 

Comment:  Some  commenters  stated 
that  there  is  a  discrepancy  between  the 
capital-related  costs  per  discharge 
reported  in  the  LTCH  rate-setting  files 
posted  on  the  CMS  website,  and  the 
capital  costs  reported  on  the  Medicare 
cost  reports  that  were  used  to  develop 
the  proposed  payment  rates.  The 
conunenters  asserted  that  while  we  have 
stated  in  Part  8.2  of  the  "Questions  and 
Answers"  posted  on  the  weSsite  that  the 
capital-related  costs  were  identified 
from  the  Minimum  Data  Sets  (MDS) 
using  worksheet  D,  Part  I  for  routine 
capital  costs,  and  worksheet  D,  Part  II 
for  ancillary  capital  costs,  some 
hospitals'  capital-related  routine  service 
costs  were  instead  reported  on 
worksheet  D-1,  Part  II  (column  1,  lines 
50,  51,  and  52).  Since  none  of  these 
hospitals  had  teaching  programs  and 
none  were  subject  to  the  qui  tcim 
adjustment,  these  costs  were  entirely 
capital-related.  The  commenter  stated 
that  this  discrepancy  on  the  MDS  seems 
to  have  understated  capital-related  costs 
for  64  of  the  211  LTCHs  used  in  the 
proposed  rule  in  the  calculation  of  the 
proposed  standard  Federal  rate  by 
approximately  2  percent  (resulting  in  an 
estimated  increase  in  base  payments  of 
$40  million). 

Response:  We  have  reviewed  the  lines 
on  Worksheet  D,  Parts  I  and  II,  and 


Worksheet  D-1,  Part  II  on  the  HCRIS 
MDS  and  have  found  that,  in  fact,  there 
are  a  number  of  LTCHs  that  have  not 
reported  capital-related  costs  on 
Worksheets  D,  Parts  I  and  II.  but  have 
reported  these  costs  on  Worksheet  D-1 . 
Part  II,  column  1.  lines  50,  51.  and  52. 
Therefore,  the  commenter  is  correct  in 
assuming  that  since  only  capital-related 
costs  from  Worksheets  D.  Parts  I  and  II 
were  identified  in  our  base  rate 
calculations,  capital-related  costs  were 
underestimated  in  the  calculation  of  the 
standard  Federal  rate.  These  costs  were 
originally  excluded  from  our 
calculations  because  these  hospitals  did 
not  properly  report  these  costs  on  their 
cost  reports.  The  cost  report  instructions 
direct  hospitals,  including  hospitals 
excluded  from  the  acute  care  hospital 
inpatient  prospective  payment  system, 
to  report  their  capital-related  costs,  not 
only  on  Worksheet  D-1,  Part  U,  but  also 
on  Worksheets  D,  Parts  I  and  II. 
However,  because  we  have  been  made 
aware  that  LTCHs  have  reported  capital - 
related  costs  on  Worksheet  I>-1,  Part  II, 
we  have  revised  our  rate  calculations  to 
account  for  these  costs.  Thus,  for  this 
final  rule,  we  determined  capital-related 
costs  using  data  from  Worksheets  D, 
Parts  I  and  II  and  Worksheet  I>-1 ,  Part 
II. 

Comment:  A  commenter  asked  how 
the  average  capital  costs  per  case  were 
calculated  from  the  cost  report  variables 
for  the  proposed  rule. 

Response:  Similar  to  the  calculation 
of  average  operating  costs  per  case 
discussed  in  step  2  above,  we 
determined  the  average  capital  cost  per 
case  by  dividing  total  Medicare 
inpatient  capital  costs  for  the  same  cost 
reporting  period  from  worksheets  D, 
Part  I  and  Part  II  and  Worksheet  I>-1 . 
Part  n  by  the  total  number  of  Medicare 
discharges  for  the  cost  reporting  period 
from  worksheet  S-3. 

Step  4:  Determine  each  LTCH's  average 
total  (operating  and  capital)  payment 
per  case  under  the  current  (TEFRA) 
payment  system. 

In  the  proposed  rule  and  for  this  final 
rule,  once  estimated  payments  for 
inpatient  operating  costs  are  determined 
(including  bonus  and  relief  payments, 
as  appropriate),  we  added  the  operating 
payments  and  capital  payments  together 
to  determine  each  LTCH's  estimated 
total  payments  under  the  current 
(TEFRA)  payment  system.  We  then 
divide  each  LTCH's  estimated  total 
TEFRA  payments  by  the  corresponding 
number  of  Medicare  discharges  from  the 
cost  report  to  determine  what  each 
LTCH's  average  total  payment  per  case 
would  be  under  the  current  (TEFRA) 
payment  system. 
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Step  5:  Determine  a  case  weighted 
avemge  payment  under  the  current 
(TEFRA)  payment  system. 

For  both  the  proposed  riile  and  this 
final  rule,  we  determined  each  LTCH's 
average  payment  under  the  ciurent 
(TEFRA)  system  weighted  for  its 
number  of  cases  in  the  March  2002 
update  of  the  FY  2001  MedPAR  file  by 
multiplying  its  average  total  payment 
per  case  firom  step  4  by  its  nimiber  of 
cases  in  the  FY  2001  MedPAR  file. 

Step  6:  Estimate  total  (MedPAR) 
weighted  payments  under  the  current 
(TEFRA)  payment  system. 

In  the  proposed  rule  and  for  this  final 
rule,  we  estimated  total  weighted 
payments  imder  the  current  (TEFRA) 
payment  system  by  summing  each 
LTCH's  (MedPAR)  weighted  payments 
under  the  current  (TEFRA)  payment 
system  (£rom  step  5).  In  addition,  we 
adjusted  the  estimated  total  weighted 
payments  to  reflect  the  estimated 
portion  of  additional  outlier  payments 
under  §  412.525(a).  (This  is  consistent 
with  not  including  outlier  payments  in 
estimating  payments  imder  the 
prospective  payment  system  in  Step  e. 
below.)  This  total  is  the  nimierator  in 
the  calculation  of  a  budget  neutrality 
adjustment. 

d.  Calculate  the  average  weighted 
payment  per  discharge  amount. 

Once  estimated  total  payments  under 
the  current  payment  system  are 
calculated,  we  calciilated  an  average  per 
discharge  payment  amoimt  weighted  by 
the  number  of  Medicare  discharges 
imder  the  current  payment  system.  This 
is  done  by  first  determining  the  average 
payment  per  discharge  amoiuit  under 
the  current  payment  system  for  each 
LTCH.  Cost  report  data  is  used  to 
calculate  each  LTCH's  average  payment 
per  discharge  by  dividing  the  number  of 
discharges  into  the  total  payments.  As 
explained  in  section  X.K.2.a.  of  this 
final  rule,  if  applicable,  the  LTCH's 
payment  per  discharge  is  adjusted 
consistent  with  the  terms  of  the  OOJ 
settlement  agreement. 

Next,  we  determined  the  weighted 
average  per  discharge  payment  amount 
by  multiplying  each  LTQI's  average 
payment  per  dischai^e  amoimt  bom  the 
cost  report  by  the  number  of  discharges 
firom  the  Medicare  claims  data  in  the  FY 
2001  MedPAR  files.  Then  we  added  the 
amounts  for  ail  LTCHs  and  divided  by 
the  total  number  of  discharges  from  the 
Medicare  claims  in  the  FY  2001 
MedPAR  files  to  derive  a  weighted 
average  payment  per  discharge. 

e.  Estimate  payments  imder  the 
prospective  payment  system  without  a 
budget  neutrality  adjustment. 


Payments  under  the  pajnnent  system 
are  then  estimated  without  a  budget 
neutrality  adjustment.  In  the  proposed 
rule  (67  FR  13471),  we  stated  that  to  do 
this,  we  would  multiply  each  LTCH's 
case-mix  index  adjusted  for  short-stay 
outliers  by  the  number  of  discharges    ^ 
from  the  Medicare  claims  in  MedPAR 
files  adjusted  for  short-stay  outliers  and 
the  weighted  average  per  discharge 
payment  amount  computed  above.  As 
we  clarify  below,  this  statement  did  not 
reflect  the  actual  methodology  used  in 
either  the  proposed  or  final  rules. 

Comment:  One  conmienter  asked 
about  the  variable  "Prospective  Payment 
System  Payments  (Excluding  Outlier 
Pa3rments)"  used  in  the  rate-setting  file 
posted  on  the  website.  This  variable  is 
described  as  "Estimate  of  payments 
under  the  proposed  LTCH  prospective 
payment  system  for  cases  in  the  FY 
2000  MedPAR  by  applying  the  proposed 
payment  methodologies  for  very  short- 
stay  discharges  and  short-stay  outliers, 
but  excluding  outlier  pajmients."  The 
commenter  wanted  to  know  whether  the 
method  used  to  determine  this  variable 
was — (1)  applied  to  proposed  pajmient 
methodologies  for  very  short-stay 
discharges  and  short-stay  outliers  or  (2) 
used  the  variable  "Number  of 
Equivalent  MedPAR  Cases"  and  the 
variable  "Case  Mix  Index". 

Response:  In  the  rate-setting  file  and 
in  Step  e.  described  in  the  proposed  rule 
(67  FR  13471),  we  actually  estimated 
prospective  pajrment  system  payments 
for  each  provider  by  simulating 
payments  on  a  case-by-case  basis  by 
applying  the  proposed  payment 
methodologies  for  very  short-stay 
discharges  and  short-stay  outliers  to  the 
case-specific  discharge  information  from 
the  MedPAR  files.  Thus,  the  variable 
"Prospective  Payment  System  Pajonents 
(Excluding  Outlier  Payments)"  in  the 
rate-setting  file  was  determined  by 
applying  proposed  payment 
methodologies  for  proposed  very  short- 
stay  discharges  and  short-stay  outliers. 
However,  a  reasonable  estimate  of 
prospective  payment  system  payments 
under  the  proposed  LTCH  prospective 
payment  system  can  be  determined  by 
using  the  variable  "Number  of 
Equivalent  MedPAR  Cases"  and  the 
variable  "Case-Mix  Index"  in  the  rate- 
setting  file,  which  was  adjusted  for 
short-stay  outliers  by  counting  them  as 
a  fraction  of  a  discharge  based  on  the 
ratio  of  the  length  of  stay  of  the  case  to 
the  average  length  of  stay  of  the  LTC- 
DRG  for  nonshort-stay  oudier  cases. 
This  "proxy"  using  the  fractional 
adjustment  for  short-stay  outliers  was 
not  used  to  determine  the  payment  for 
those  cases  in  determining  estimated 
total  prospective  payment  system 


payments  in  the  rate-setting  file  or  in 
the  determination  of  the  proposed 
standard  Federal  rate  since,  as  we 
explained  above,  we  actually  estimated 
prospective  payment  system  payments 
on  a  case-by-case  basis. 

For  this  final  rule,  as  we  explained 
above  for  the  proposed  rule,  we 
estimated  prospective  payment  system 
payments  for  each  provider  by 
simulating  payments  on  a  case-by-case 
basis  by  applying  the  final  payment 
policy  for  short-stay  outliers  (as 
described  in  section  X.C.  of  this 
preamble)  and  the  final  adjustments  for 
differences  in  area  wages  (as  described 
in  section  X.J.I,  of  this  preamble)  and 
cost-of-living  for  Alaska  and  Hawaii  (as 
described  in  section  X.J.5.  of  this 
preamble)  to  the  case-specific  discharge 
information  bom  the  FY  2001  MedPAR 
files. 

For  purposes  of  this  calculation,  we 
simulated  case-by-case  payments  for 
each  LTCH  as  if  it  were  paid  based  on 
100  percent  of  the  standard  Federal  rate 
in  FY  2003  rather  than  the  transition 
blend  methodology  described  in  section 
X.K.2.h.  of  this  final  rule.  Total 
payments  for  each  LTCH  are  summed 
for  all  LTCHs.  "rtiis  total  is  the 
denominator  in  the  calculation  of  the 
budget  neutral  adjustment. 

f.  Determine  the  budget  neutrality 
adjustment. 

For  this  final  rule  and  as  we  discussed 
in  the  proposed  rule,  the  budget 
neutrality  adjustment  is  calculated  by 
dividing  total  adjusted  pajrments  under 
the  current  payment  system  (the  total 
amount  calculated  in  section  X.K.2.C.  of 
this  preamble)  by  estimated  pa)rments 
under  the  prospective  payment  system, 
without  a  budget  neutrality  adjustment 
(the  total  amount  calculated  in  section 
X.K.2.e.  of  this  preamble). 

g.  Determine  the  standard  Federal 
payment  rate. 

For  this  final  rule  and  as  we 
explained  in  the  proposed  rule,  the 
resulting  budget  neutrality  adjustment 
(determined  in  section  X.K.2.f.  of  this 
preamble)  is  then  multiplied  by  the 
average  weighted  per  discharge  payment 
amount  under  the  current  payment 
system  and  we  adjusted  the  result 
further  to  include  a  behavioral  offset.  As 
previously  stated,  to  calculate  the 
standard  Federal  payment  rate,  we 
estimated  what  would  have  been  paid 
under  the  current  payment  system. 
However,  we  expect  that  as  a  result  of 
the  implementation  of  the  new 
prospective  payment  system,  LTCHs 
may  experience  usage  patterns  that  are 
significantly  different  from  their  current 
usage  patterns.  Since  there  is  a  fixed 
payment  based  on  diagnosis  in  a  per 
discharge  prospective  payment  system 
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regardless  of  the  length  of  stay  (except 
for  additional  ouUier  payments),  there 
will  be  an  incentive  to  discharge  a 
patient  (to  home  or  to  another  site  of 
care)  as  early  in  the  stay  as  possible  in 
order  to  minimize  cost  and  maximize 
profit.  As  a  result,  discharges  may  occur 
earlier  in  the  LTCH  stay.  This  will  result 
in  lower  payments  under  the  current 
prospective  payment  system  for  this 
care  that  must  be  taken  into  account 
when  computing  the  budget  neutral 
payment  rate.  Furthermore,  as  explained 
in  sections  X.A.2.  and  K.  of  this 
preamble,  we  expect  the  LTCH's  coding 
practice  of  LTCHs  to  improve  once  the 
prospective  payment  system  is 
implemented,  which  has  a  significant 
potential  of  resulting  in  a  case-mix  that 
will  be  higher  than  what  would  be  used 
to  determine  the  budget-neutral 
standard  Federal  rate. 

As  was  the  case  when  the  hospital 
inpatient  prospective  payment  system 
was  implemented,  improved  coding 
could  result  in  a  higher  case-mix 
because  hospitals  will  code  secondary 
diagnoses  more  completely  and 
accurately,  now  that  these  diagnoses  are 
factored  into  the  LTC-DRG  assignment 
and,  ultimately,  their  payment.  The 
inclusion  of  appropriate  secondary 
diagnoses  could  result  in  the  case  being 
grouped  into  a  higher  weighted  LTC- 
DRG.  This  is  especially  true  for  LTCHs 
since  they  generally  treat  more 
medically  complex  patients  who  are 
more  likely  to  have  many  secondary 
diagnoses.  Thus,  if  the  same  cases  that 
were  used  to  develop  the  standard 
Federal  rate  are  grouped  into  higher 
weighted  LTC-DRGs  as  a  result  of 
improved  coding,  this  higher  case-mix 
will  result  in  higher  payments  under  the 
payment  system  for  this  care.  This  effect 
must  also  be  taken  into  account  when 
computing  the  budget  neutral  standard 
Federal  rate.  Accounting  for  these 
effects  through  an  adjustment  is 
commonly  known  as  a  behavioral  offset. 

The  proposed  standard  Federal 
payment  rate  with  a  behavioral  offset 
was  $27,649.02,  which  included  the 
proposed  0.27  percent  reduction  for  the 
behavioral  offset.  As  we -explained  in 
the  proposed  rule,  consistent  with  the 
assumptions  made  under  the  IRF 
prospective  payment  system,  in 
determining  the  proposed  (and  final) 
behavioral  offset  adjustment,  we 
assumed  that  the  L'TCHs  would  regain 
15  percent  of  potential  losses  and 
augment  payment  increases  by  5  percent 
through  transfers  occurring  at  or  beyond 
the  mean  length  of  stay  associated  with 
the  LTC-DRG  at  any  point. 

Comment:  One  conunenter  was 
concerned  about  the  proposed  0.27 
percent  reduction  for  the  behavioral 


ofket  to  the  proposed  standard  Federal 
rate.  The  commenter  stated  that  no 
credible  data  was  identified  to  support 
this  number.  The  commenter  contended 
that  CMS  should  consider  the  budgetary 
impact  of  the  migration  of  patients  from 
the  KF  setting  to  the  LTCH  setting, 
given  the  growingmimber  of 
rehabilitation  cases  admitted  to  LTCHs 
and  the  significant  increase  in  the 
reimbursement  for  these  services  in 
LTCH  settings  as  compared  to  IRF 
settings.  The  commenter  also 
recommended  that  the  behavioral  offset 
used  for  LTCHs  should  be  adjusted  to  be 
consistent  with  the  behavioral  offset  of 
the  IRF  prospective  pajrment  system 
(1.16  percent),  and  that  the  budget 
neutrality  adjustment  should  be 
recalculated.  The  commenter  suggested 
that  this  would  serve  to  ensure  that 
there  is  no  improper  payment  incentive 
for  treating  rehabilitation  patients  in  a 
LTCH  rather  than  at  lower  cost  in  an 
IRF. 

Response:  We  believe  that  we  utilized 
the  best  data  available  to  develop  the 
proposed  behavioral  offset.  Consistent 
with  the  IRF  prospective  payment 
system,  and  as  we  explained  in  the 
proposed  rule,  in  our  actuarial  model 
we  assumed  that  LTCHs  would  regain 
15  percent  of  potential  losses  and 
augment  pajrment  increases  by  5  percent 
through  transfers  occurring  at  or  beyond 
the  mean  length  of  stay  associated  with 
the  LTC-DRG  at  any  point,  hi  an  effort 
to  be  as  consistent  as  possible  with  the 
IRF  prospective  payment  system,  we 
used  the  same  assumptions  (described 
above)  that  we  used  to  calculate  the 
behavioral  offset  for  the  IRF  prospective 
payment  system.  We  used  the  same 
assumptions  because,  as  the  conunenter 
noted,  there  are  parallels  between  IRFs 
and  LTCHs,  and,  absent  any  convincing 
data  to  the  contrary,  we  believe  these 
hospitals  would  react  similarly  to 
similar  incentives.  The  difference  in  the 
behavioral  offsets  (that  is,  1.16  percent 
for  IRF  prospective  payment  system  and 
the  proposed  0.27  percent  for  the 
proposed  LTCH  prospective  payment 
system)  is  due  to  the  different  numbers 
of  LTCHs  and  IRFs  and  the  differences 
in  the  distribution  of  losses  and  gains 
for  the  respective  hospitals  under  each 
prospective  payment  system. 

Based  on  tne  commenter's 
recommendation  to  reevaluate  the 
methodology  we  used  to  determine 
behavioral  offset,  we  took  into 
consideration  the  increases  to  the 
hospital-specific  target  amounts  and  cap 
on  the  target  amounts  for  LTCHs 
provided  for  by  section  307(a)(1)  of  the 
BIPA  and  the  enhanced  bonus  payments 
for  LTCHs  for  FY  2001  and  FY  2002 
provided  for  by  section  122  of  the 


BBRA.  As  a  result,  based  on  updated 
data,  the  standard  Federal  payment  rate 
in  this  final  rule  includes  a  behavioral 
offset  of  0.34  percent.  As  we  explained 
in  the  proposed  rule,  consistent  with  the 
methodology  used  under  the  IRF 
prospective  payment  system,  in 
determining  the  behavioral  offset,  we 
assumed  that  LTCHs  would  regain  15 
percent  of  potential  losses  and  augment 
payment  increases  by  5  percent  through 
transfers  occurring  at  or  beyond  the 
mean  length  of  stay  associated  with  the 
LTC-DRG  at  any  point.  The  final 
standard  Federal  payment  rate  is 
$34,956.15  for  FY  2003.  This  dollar 
amount  includes  a  0.34  percent  (that  is, 
thirty-four  hundredths  of  one  percent) 
reduction  for  the  behavioral  oSset  in  the 
standard  Federal  payment  rate 
otherwise  calculated  under  the 
methodology  described  above. 

h.  Determine  a  budget  neutrality  offset 
to  account  for  the  transition 
methodology. 

Section  123(a)(1)  of  the  BBRA 
requires  that  the  LTCH  prospective 
payment  system  maintain  budget 
neutrality.  As  discussed  in  further  detail 
in  section  X.N.  of  this  preamble,  we  are 
implementing  a  5-year  transition  period 
from  cost-based  TEFRA  reimbursement 
to  prospective  payment,  during  which  a 
L'TCH  will  be  paid  an  increasing 
percentage  of  the  LTCH  prospective 
payment  system  rate  and  a  decreasing 
percentage  of  its  TEFRA  rate  for  each 
discharge.  Furthermore,  we  will  allow  a 
LTCH  to  elect  to  be  paid  based  on  100 
percent  of  the  standard  Federal  rate  in 
lieu  of  the  blend  methodology. 

Based  on  a  comparison  of  the 
estimated  FY  2003  payments  to  each 
LTCH  based  on  100  percent  of  the 
proposed  standard  Federal  rate  and  the 
proposed  transition  blend  methodology, 
in  the  proposed  rule  (67  FR  13472),  we 
projected  that  approximately  58  percent 
of  LTCHs  would  elect  to  be  paid  based 
on  100  percent  of  the  proposed  standard 
Federal  rate  since  they  would  receive 
higher  payments  than  under  the 
proposed  transition  blend  methodology. 
We  also  projected  that  the  remaining  42 
percent  of  LTCHs  would  choose  to  be 
paid  based  on  the  proposed  transition 
blend  methodology  (80  percent  of 
TEFRA;  and  20  percent  of  the 
prospective  payment  system)  in  FY 
2003  since  they  would  receive  higher 
payments  than  if  they  were  paid  based 
on  100  percent  of  the  proposed  Federal 
rate. 

Comment:  One  commenter  observed 
that  since  many  of  its  hospitals  included 
in  the  rate-setting  file  posted  on  CMS' 
website  are  projected  to  have  total  LTCH 
prospective  payments  in  excess  of  total 
TEFRA  payments  for  FY  2003,  these 
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LTCHs  would  be  included  in  the  58 
percent  of  LTCHs  that  CMS  expects 
would  elect  to  be  paid  immediately 
based  on  100  percent  of  the  proposed 
standard  Federal  rate  in  the  first  year  of 
the  proposed  transition  period.  The 
conunenter  noted  that  its  LTCHs  have 
cost  reporting  periods  that  r\m  from 
September  to  August,  and  concluded 
that  hospitals  would  be  able  to 
transition  to  the  full  Federal  rate 
regardless  of  when  their  cost  reporting 
period  begins.  The  conunenter  stated 
that  otherwise,  its  hospitals  would  not 
be  able  to  elect  payment  based  on  to  the 
full  Federal  rate  until  September  1, 
2003,  thereby  making  the  58-percent 
assiunption  too  high.  The  conunenter 
added  that,  since  CMS  specified  in  the 
proposed  rule  that  one  of  CMS's  "goals 
is  to  transition  hospitals  to  full 
prospective  pajmients  as  soon  as 
appropriate"  (67  FR  13474),  this 
supports  the  conclusion  that  hospitals 
would  be  able  to  elect  payment  based  on 
the  full  Federal  rate  during  the  proposed 
transition  period  regardless  of  their  cost 
reporting  years. 

Response:  The  conunenter  is  incorrect 
that  LTCHs  would  be  able  to  transition 
immediately  on  October  1,  2002,  to 
payment  based  on  the  full  Federal  rate, 
regardless  of  when  their  next  cost 
reporting  period  begins.  As  we  stated  in 
the  proposed  rule  (67  FR  13473),  "the 
transition  period  for  all  hospitals  subject 
to  the  proposed  LTCH  prospective 
payment  system  would  begin  with  the 
hospitals'  first  cost  reporting  period 
beginning  on  or  after  October  1 ,  2002 
and  extend  through  the  hospitals'  last 
cost  reporting  period  beginning  before 
October  1,  2007"  (emphasis  added).  In 
addition,  in  the  proposed  rule  (67  FR 
13474),  we  stated,  "In  implementing  the 
proposed  prospective  payment  system 
for  LTCHs,  one  of  our  goals  is  to 
transition  hospitals  for  full  prospective 
pa}rments  as  soon  as  appropriate. 
Therefore,  we  are  proposing  imder 
§  412.533(b).  to  allow  a  LTCH  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate  at  the  start  of  any  of  its  cost 
reporting  penods  during  the  5-year 
transition  period  rather  than 
incrementally  shifting  from  cost-based 
payments  to  prospective  payments' 
(emphasis  added).  Thus,  a  LTCH  must 
wait  until  its  cost  reporting  period  that . 
begins  during  FY  2003  to  elect  payment 
based  on  the  full  Federal  rate.  'This 
means  that  the  commenter's  LTCHs. 
many  of  which  have  cost  reporting 
periods  that  begin  on  September  1 , 
would  have  to  wait  until  September  1 , 
2003,  to  transition  to  payments  based  on 
the  full  Federal  rate.  Before  their  cost 
reporting  period  that  begins  during  FY 


2003,  the  LTCHs  would  continue  to 
receive  pajrment  imder  the  TEFRA 
methodology.  Accordingly,  in  the 
proposed  rule  when  we  estimated  that 
58  percent  of  all  LTCHs  would  elect  to 
be  paid  based  on  100  percent  during  FY 
2003,  we  accoimted  for  our  proposed 
policy  that  would  require  a  LTCH  to 
wait  until  the  beginning  of  its  cost 
reporting  period  beginning  on  or  after 
October  1,  2002,  to  elect  pajrment  based 
on  the  full  proposed  Federal  rate. 

In  this  final  rule,  for  FY  2003,  using 
the  same  methodology  described  in  the 
proposed  rule,  based  on  updated  data, 
we  project  that  approximately  49 
percent  of  LTCHs  will  elect  to  be  paid 
based  on  100  percent  of  the  standard 
Federal  rate  rather  than  receive  payment 
on  the  transition  blend  methodology. 
Using  the  same  methodology  described 
in  the  proposed  rule,  this  projection, 
which  uses  updated  data  and  inflation 
factors,  is  based  on  our  estimate  that 
LTCHs  would  receive  higher  payments 
based  on  100  percent  of  the  standard 
Federal  rate  compared  to  the  payments 
they  would  receive  under  the  transition 
blend  methodology.  Similarly,  we 
project  that  the  remaining  51  percent  of 
LTCHs  will  choose  to  be  paid  based  on 
the  transition  blend  methodology  (80 
percent  of  TEFRA;  and  20  percent  of  the 
prospective  payment  system)  in  FY 
2003  since  they  would  receive  higher 
payments  than  if  they  were  paid  based 
on  100  percent  of  the  standard  Federal 
rate. 

As  we  discuss  in  section  X.K.2.g.  of 
this  preamble,  the  standard  Federal  rate 
($34,956.15)  is  determined  as  if  all 
LTCHs  will  be  paid  based  on  100 
percent  of  the  standard  Federal  rate  in 
FY  2003.  Since  we  are  implementing  a 
5-year  transition  period  (section  X.N.  of 
this  preamble)  in  order  to  maintain 
budget  neutrality,  as  we  described  in  the 
proposed  rule,  we  will  reduce  all  LTCH 
Medicare  payments  during  the 
transition  period  by  a  factor,  which  is 
equal  to  1  minus  the  ratio  of  the 
estimated  TEFRA  reasonable  cost-based 
payments  that  would  have  been  made  if 
the  LTCH  prospective  pajonent  system 
had  not  been  implemented,  to  the 
projected  total  Medicare  program 
prospective  payment  system  payments 
(that  is,  payments  made  under  the 
transition  methodology  and  the  option 
to  elect  payment  based  on  100  percent 
of  the  Federal  rate  as  described  in 
section  X.N.  of  this  preamble). 

In  the  March  22,  2002  proposed  rule, 
we  projected  that  the  full  effect  of  the 
5-year  transition  period  and  the  election 
option  would  result  in  a  cost  to  the 
Medicare  program  of  $230  million  as 
follows:  For  FY  2003,  $50  million;  for 
FY  2004,  $80  million;  for  FY  2005,  $60 


miUion;  for  FY  2006,  $30  million;  for  FY 
2007,  $10  million. 

Thus,  in  order  to  maintain  budget 
neutrality,  we  proposed  to  apply  a  5.1 
percent  reduction  (0.949)  to  all  LTCHs' 
payments  in  FY  2003  to  account  for  the 
estimated  cost  of  $50  million  for  FY 
2003.  Furthermore,  in  order  to  maintain 
budget  neutrality,  we  indicated  that  in 
the  fiiture  we  would  propose  a  budget 
neutrality  ofiiset  for  each  of  the 
remaining  years  of  the  transition  period 
to  accoxmt  for  the  estimated  costs  for  the 
respective  fiscal  year. 

In  this  final  rule,  based  on  the  latest 
available  data,  the  policy  revisions 
described,  and  the  effect  of  the  increase 
to  the  hospital  target  amounts  and  caps 
on  the  target  amounts  provided  for 
under  section  307(a)(1)  of  BDPA,  we 
project  that  the  full-effect  of  the  5-year 
transition  period  and  the  election  option 
will  result  in  a  cost  to  the  Medicare 
program  of  $240  million  as  follows: 


Fiscal  year 


2003 
2004 
2005 
2006 
2007 


Estimated 

cost 
(in  millions) 


$50 
80 
60 
40 
10 


Therefore,  in  this  final  rule,  we  are 
applying  a  6.6  percent  reduction  (0.934) 
to  all  LTCHs'  payments  in  FY  2003  to 
account  for  the  estimated  cost  of  the  $50 
million  for  FY  2003. 

Comment:  Some  commenters  were 
concerned  that  CMS'  projected  costs  of 
LTCHs  transitioning  to  payment  based 
on  100  percent  of  the  standard  Federal 
rate  in  FY  2003  are  incorrect  and  need 
to  be  clarified.  The  commenters  stated 
that  thefr  calculations  indicated  that  if 
the  proposed  5.1  percent  reduction  were 
applied  to  all  FY  2003  LTCH  payments, 
it  would  result  in  a  reduction  of  more 
than  $90  million,  which  is  more  than 
double  what  is  required  to  maintain 
budget  neutrality.  Other  commenters 
similarly  stated  that  they  calculated  that 
CMS  will  actually  reduce  payments  by 
approximately  $94  million,  rather  than 
the  estimated  $50  million.  These 
commenters  proposed  that  Medicare 
ensure  budget  neutrality  by  neither 
underpajing  nor  overpajring  LTCHs. 
Specifically,  the  commenters  asked  that 
CMS  clarify  how  a  $50  million  cost  to 
the  Medicare  program  equates  with  the 
proposed  5.1  percent  reduction  to 
maintain  budget  neutrality  at  $1.8 
billion.  The  commenters  also  inquired 
as  to  whether  both  the  LTCH 
prospective  payments  system  and  the 
cost-based  portions  of  the  proposed 
transition  blend  methodology  payments 
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in  FY  2003  are  to  be  reduced  by  the 
proposed  5.1  percent. 

Response:  In  the  March  22 ,  2002 
proposed  rule,  based  on  a  comparison  of 
the  estimated  FY  2003  payment  to  each 
LTCH  based  on  100  percent  of  the 
proposed  standard  Federal  rate  versus 
the  proposed  transition  blend 
methodology,  we  projected  that 
approximately  58  percent  of  LTCHs 
would  elect  to  be  paid  based  on  100 
percent  of  the  proposed  standard 
Federal  rate  since  they  would  receive 
higher  payments  than  under  the 
proposed  transition  blend  methodology. 
We  projected  that  the  cost  of  58  percent 
of  LTCHs  transitioning  during  FY  2003 
to  100  percent  of  the  proposed  standard 
Federal  rate  woidd  be  $50  million. 
Since  the  proposed  standard  Federal 
rate  of  $27,649.02  was  calculated  as  if 
all  LTCHs  would  be  paid  based  on  100 
percent  of  the  proposed  standard 
Federal  rate  in  FY  2003,  in  order  to 
maintain  budget  neutrality,  we 
proposed  to  reduce  all  L'TCH  Medicare 
payments  by  5.1  percent  (that  is,  both 
the  prospective  payment  portion  and 
the  cost-based  portion  of  the  proposed 
transition  blend  methodology).  'Thus  the 
proposed  5.1  percent  reduction  would 
be  applied  to  all  LTCH  payments, 
regardless  of  whether  the  LTCH  is  being 
paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  or  the 
transition  blend  methodology.  The 
proposed  reduction  in  payments  to  all 
LTCHs  was  considered  in  maintaining 
budget  neutrality  at  $1.8  billion. 

The  commenters  expressed  concern 
that  OUT  projected  costs  of  LTCHs 
transitioning  to  payment  based  on  100 
percent  of  the  proposed  standard 
Federal  rate  in  FY  2003  are  incorrect 
and  need  to  be  clarified.  In  the  proposed 
rule,  program  payments  for  LTCH 
services  were  estimated  to  be  $1.8 
billion  in  FY  2003.  Since  the  proposed 
standard  Federal  rate  was  calculated  as 
if  all  LTCHs  would  be  paid  based  on 
100  percent  of  the  proposed  standard 
Federal  rate  in  FY  2003,  writhout  the 
proposed  5.1  percent  reduction, 
-payments  would  increase  bom  $1,800 
billion  to  $1,892  billion  because  of  those 
LTCHs  that  in  FY  2003  would  be  paid 
based  on  the  transition  blend 
methodology  (that  includes  80  percent 
of  TEFRA  payments)  rather  than  receive 
pa)rments  based  on  100  percent  of  the 
proposed  standard  Federal  rate. 

As  stated  above,  since  a  LTCH  must 
wait  until  the  start  of  its  cost  reporting 
period  that  begins  in  FY  2003  before 
transitioning  to  payment  based  on  100 
percent  of  the  standard  Federal  rate,  the 
actual  amount  of  projected  LTCH 
payments  for  all  cost  reporting  periods 
that  begin  during  FY  2003  (that  is,  for 


complete  12-month  periods)  is  $92 
million.  Dividing  $92  million  by  $1.8 
billion  yields  5.1  percent.  This  was  the 
percent  reduction  that  we  proposed  to 
apply  to  all  LTCH  payments  made  in 
cost  reporting  periods  beginning  during 
FY  2003.  However,  since  the  $92 
million  includes  pajmients  made  for 
portions  of  cost  reporting  periods 
extending  beyond  FY  2003,  it  was 
reduced  to  represent  only  the  portion  of 
LTCH  prospective  payments  made 
during  FY  2003  (that  is,  payments 
between  October  1,  2002  and  September 
30,  2003).  Accordingly,  to  accoimt  for 
the  portion  of  LTCH  payments  that  were 
estimated  to  be  made  based  on  100 
percent  of  the  Federal  rate  during  FY 
2003,  the  projected  cost  of  $92  million 
based  on  complete  cost  reporting 
periods  was  reduced  to  $60  million 
based  on  an  analysis  of  LTCH  costs 
incurred  by  each  LTCH  for  the  portion 
of  its  cost  reporting  period  that  will 
occiu  during  FY  2003.  For  example,  for 
a  LTCH  with  a  July  1st  cost  report  begin 
date,  only  the  projected  costs  for  July  1, 
2003  throu^  September  30,  2003  were 
used. 

Finally,  since  LTCH  payments  for 
some  services  provided  during  FY  2003 
may  not  be  made  until  FY  2004  (for 
example,  a  patient  may  be  treated  in  a 
LTCH  in  September  2003,  but  payment 
may  not  be  made  by  Medicare  under  the 
LTCH  prospective  payment  system  until 
October  2003,  which  is  during  FY  2004), 
the  cost  of  $60  million  was  further 
reduced  to  $50  million  based  on  an 
analysis  of  LTCH  discharges  occurring 
in  each  LTCH  for  the  portion  of  its  cost 
reporting  period  that  will  occur  diuing 
FY  2003.  For  example,  for  a  LTCH  with 
a  July  1st  cost  report  begin  date,  only 
those  discharges  projected  to  occur  from 
July  1,  2003  through  September  30,  2003 
were  considered.  Thus,  in  the  proposed 
rule,  $50  million  represented  the 
estimated  costs  that  the  Medicare 
program  was  projected  to  incur  for 
LTCH  prospective  payments  (based  on 
100  percent  of  the  proposed  standard 
Federal  rate)  made  during  FY  2003  (that 
is,  payments  between  October  1,  2002 
and  September  30,  2003).  We  note  that 
the  same  methodology  was  also 
employed  in  this  final  rule  to  determine 
the  6.6  percent  reduction  to  all  LTCH 
payments  in  FY  2003. 

Conmient:  One  conunenter  was 
"troubled"  by  our  assumption  that  all 
hospitals  whose  payments  would 
increase  based  on  100  percent  of  the 
Federal  rate  would  in  fact  act 
appropriately  and  notify  their  fiscal 
intermediary  prior  to  the 
commencement  of  the  prospective 
payment  system  in  order  to  qualify  for 
payment  at  100  percent  of  the  Federal 


rate.  The  commenter  asserted  that  in 
order  for  this  to  happen,  more  than  150 
(58  percent  of  270)  LTCHs  would, 
without  exception,  acciuately  analyze 
the  financial  impact  of  the  L'TCH 
prospective  payment  system,  take 
appropriate  action  to  make  the  election 
to  100  percent  of  the  Federal  rate,  and 
do  so  prior  to  30  days  of  the  onset  of  the 
LTCH  prospective  payment  system.  The 
commenter  believed  that  the  number  of 
hospitals  that  elect  payment  based  on 
the  Federal  rate  would  be  far  fewer  than 
anticipated.  The  commenter  added  that 
there  may  be  other  reasons  why  a  LTCH 
which  may  have  been  projected  to  gain 
reimbursement  by  moving  immediately 
to  the  full  prospective  payment  system 
may  choose  not  to  make  the  election. 

Response:  Our  estimate  in  the 
proposed  rule  that  58  percent  of  LTCHs 
will  choose  to  be  paid  based  on  100 
percent  of  the  proposed  standard 
Federal  rate  banning  in  FY  2003  was 
based  on  the  best  data  that  we  had 
available  at  that  time.  We  note  that,  as 
we  move  through  the  initial  years  of 
implementation,  we  will  make  any 
necessary  adjustments  to  maintain 
budget  neutrality.  In  addition,  just  as  a 
LTCH  that  is  projected  to  gain 
reimbursement  by  opting  for  payment 
based  on  100  percent  of  the  Federal  rate 
may  have  reasons  why  it  would  not 
make  this  election,  the  same  may  be  true 
for  LTCHs  that  are  projected  to  do  better 
under  the  transition  blend,  yet  for  some 
reason  choose  to  be  paid  100  percent 
under  the  LTCH  prospective  payment 
system.  We  have  also  clarified  in  section 
X.N.  of  this  preamble  that  to  elect  to  be 
paid  based  on  100  percent  of  the  Federal 
rate  for  cost  reporting  periods  that  begin 
on  or  after  October  1 ,  2002  through 
November  30,  2002,  a  LTCH  must  notify 
its  fiscal  intermediary  in  writing  of  this 
election  by  before  November  1 ,  2002, 
not  30  days  prior  to  the  start  of  its  next 
cost  reporting  period. 

Comment:  One  commenter 
recommended  that  the  proposed  5.1 
percent  reduction  be  applied  only  to 
those  LTCHs  that  choose  to  be  paid  on 
the  proposed  transition  blend 
methodology.  Another  conunenter 
suggested  &at,  instead  of  applying  the 
proposed  5.1  percent  reduction  to  all 
LTCH  prospective  payment  system 
payments  based  solely  on  the 
assumption  that  58  percent  of  all 
existing  LTCHs  will  opt  to  go 
immediately  to  payment  based  on  100 
percent  of  the  proposed  standard 
Federal  rate,  CMS  should  make  annual 
adjustments  to  account  for  actual 
experience. 

Response:  Under  section  123  of  Public 
Law  106-113  and  section  307  of  Public 
Law  10&-554,  the  Secretary  has  broad 
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authority  to  develop  the  LTCH 
prospective  payment  system.  Under  this 
authority,  as  we  discuss  in  section  X.N. 
of  this  preamble,  effective  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  and  before  October  1, 
2006,  we  are  providing  LTCHs  with  the 
option  to  be  paid  either  imder  the 
transition  blend  methodology  or  under 
the  LTCH  prospective  payment  system. 
In  other  words,  a  LTCH  may  elect  to  be 
paid  on  100  percent  of  the  imad justed 
standard  Federal  rate  at  the  start  of  its 
cost  reporting  period  during  the  5-year 
transition  period  specified  in 
§  412.533(a).  We  do  not  believe  that  it  is 
appropriate  for  LTCHs  in  either  category 
(that  is,  LTtHs  that  elect  to  receive 
payment  based  on  100  percent  of  the 
Federal  rate  or  LTCHs  that  are  paid 
under  the  transition  blend)  to  solely 
bear  the  costs  of  the  5-year  transition 
methodology.  Rather,  we  believe  that  it 
is  more  equitable  for  all  LTCHs  to  fund 
the  costs  of  transitioning  to  the  new 
LTCH  prospective  payment  system. 
Therefore,  we  proposed  to  apply  the  5.1 
percent  reduction  to  all  LTCHs  for  cost 
reporting  periods  beginning  during  FY 
2003.  Accordingly,  for  this  final  rule,  we 
are  applying  the  revised  percent 
reduction  of  6.6  percent  (1  -  0.934)  to 
all  LTCH  payments  for  cost  reporting 
periods  beginning  during  FY  2003.  This 
adjustment  is  being  made  based  on  an 
estimate  of  the  niimber  of  LTCHs  that 
will  elect  to  be  paid  at  100  percent  of 
the  Federal  rate.  Since  this  is  a 
prospective  payment  system  with 
prospectively  determined  payment 
rates,  we  do  not  agree  with  the 
commenter  that  it  would  be  appropriate 
to  make  the  adjustment  based  on 
subsequent  actual  data  on  the  niunber  of 
hospitals  that  make  the  election. 

As  we  explained  in  the  proposed  rule 
(67  FR  13472),  based  on  the  data 
available  at  that  time,  we  stated  in  the 
proposed  rule  that  we  would  propose 
the  following  budget  neutrality  offsets  to 
LTCH  payments  during  the  transition 
period:  3.9  percent  (0.961)  in  FY  2004; 
2.6  percent  (0.974)  in  FY  2005;  and  1.3 
percent  (0.987)  in  FY  2006.  Based  on  the 
updated  data  available  at  this  time, 
iising  the  same  methodology  described 
in  the  proposed  rule,  we  estimate  the 
budget  neutrality  offsets  to  LTCH 
payments  diuing  the  remainder  of  the 
transition  period  woidd  be  5.0  percent 
(0.950)  in  FY  2004;  3.4  percent  (0.996) 
in  FY  2005;  and  1.7  percent  (0.983)  in 
FY  2006.  No  budget  neutrality  offset  is 
necessary  in  the  5th  year  of  the 
transition  period  (FY  2007)  because 
imder  the  transition  methodology 
(described  in  section  X.N.  of  this 
preamble),  all  LTCHs  will  be  paid  based 


on  100  percent  of  the  standard  Federal 
rate  and  zero  percent  of  payments  imder 
TEFRA.  These  estimates  are  based  on 
the  inflation  factors  and  projected 
Medicare  spending  for  LTCHs  discussed 
in  section  XII.6.  of  this  final  rule,  and 
that  an  estimated  49  percent  of  LTCHs 
will  elect  to  be  paid  based  on  100 
percent  of  the  standard  Federal  rate 
rather  than  the  transition  blend. 

As  we  discussed  in  the  proposed  rule, 
consistent  with  the  statutory 
requirement  for  budget  neutrality,  we 
intend  for  estimated  aggregate  payments 
under  the  LTCH  prospective  payment 
system  to  equal  the  estimated  aggregate 
payments  that  would  be  made  if  the 
LTCH  prospective  payment  system 
would  not  be  implemented.  Our 
methodology  for  estimating  pajrments 
for  purposes  of  the  budget  neutrality 
calculations  uses  the  best  available  data 
and  necessarily  reflects  assxunptions. 
When  the  LTCH  prospective  payment 
system  is  implemented,  we  will  monitor 
payment  data  and  evaluate  the  ultimate 
accinacy  of  the  assiunptions  used  to 
calculate  the  budget  neutrality 
calculations  (for  example,  inflation 
factors,  intensity  of  services  provided, 
or  behavioral  response  to  the 
implementation  of  the  LTCH 
prospective  payment  system,  as 
discussed  in  section  X.K.  of  this  final 
rule).  To  the  extent  these  assumptions 
significantly  differ  from  actual 
experience,  the  aggregate  amoimt  of 
actual  payments  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 

As  we  discussed  in  the  proposed  rule, 
section  123  of  Public  Law  106-113  and 
section  307  of  Public  Law  106-554 
provide  the  Secretary  broad  authority  in 
developing  the  LTCH  prospective 
payment  system,  including  the  authority 
for  appropriate  adjustments.  Under  this 
broad  authority,  in  this  final  rule  at 
§  412.523(d)(3),  we  have  provided  for 
the  possibility  of  making  a  one-time 
prospective  adjustment  to  the  LTCH 
prospective  payment  system  rates  by 
October  1,  2006,  so  that  the  effect  of  any 
significant  difference  between  actual 
payments  and  estimated  payments  for 
the  first  year  of  the  LTCH  prospective 
payment  system  would  not  be 
perpetuated  in  the  prospective  payment 
system  rates  for  future  years.  (We  note 
that  in  other  contexts  (for  example, 
outlier  payments  under  the  hospital 
inpatient  prospective  payment  system) 
differences  between  estimated  payments 
and  actual  payments  for  a  given  year  are 
not  built  into  the  prospective  payment 
system  rates  for  subsequent  years. 
However,  the  statutory  ratesetting 
scheme  under  the  LTCH  prospective 


pajmient  system  is  very  different  than  in 
other  contexts.) 

.Comment:  Some  commenters 
questioned  opr  proposal  to  make  a  one- 
time prospective  adjustment  to  the 
LTCH  prospective  pa)rment  system  rates 
for  imanticipated  costs  inciured  in  the 
first  year  of  implementation  in  order  to 
maintain  budget  neutrality.  The 
commenters  believed  that  such  a 
retrospective  reconciliation  would 
undermine  predictability  and  stability 
of  the  LTCH  prospective  payment 
system,  and  does  not  appear  to  have 
been  used  by  CMS  previously  or 
authorized  by  the  Congress.  The 
commenters  also  stated  that  we  had  not 
outlined  any  procediues  for 
differentiating  spending  increases  that 
are  warranted  and  in  the  best  interest  of 
Medicare  patients  from  increases  that 
resulted  firom  mistaken  assumptions 
made  by  our  actuaries.  The  commenters 
asked  that  we  abandon  this  proposal,  or 
at  a  minimum,  provide  that  it  will 
adjust  payments  upward  if  post- 
prospective  payment  system  LTCH 
expenditiues  do  not  meet  the  levels 
projected. 

Other  commenters  opposed  our 
proposal  to  use  a  one-time 
reconciliation.  They  believed  that  we 
should  be  able  to  predict,  with 
reasonable  certainty,  the  niunber  of 
LTCHs  that  will  elect  to  move  directly 
to  the  full  Federal  rate  since  it  would  be 
rational  for  any  lower  costs  LTCHs  to 
forego  this  option.  The  commenters 
recommended  that  we  go  through 
normal  rulemaking  prior  to  ma^ng  any 
downward  adjustments  to  any  rates, 
"because  any  such  adjustment  wo\ild  be 
vulnerable  to  budgetary  pressures  of  the 
moment." 

Response:  We  understand  the 
commenters'  concerns,  but  we  note  that 
section  123  of  Public  Law  106-113  and 
section  307  of  Public  Law  106-554 
provide  the  Secretary  broad  authority  to 
develop  the  LTCH  prospective  payment 
system,  including  the  authority  for 
appropriate  adjustments.  Under  this 
authority,  we  proposed  a  possible  one- 
time prospective  adjustment  to  the 
LTCH  prospective  payment  system  rates 
by  October  1,  2006,  so  that  the  effect  of 
any  significant  difference  between 
actual  payments  and  estimated 
payments  for  the  first  year  of  the  LTCH 
prospective  payments  system  is  not 
perpetuated  in  the  prospective  payment 
rates  for  future  years.  We  believe  this 
provision  acts  to  limit  either  unintended 
Medicare  program  savings  oi 
unintended  spending  increases  under 
the  LTCH  prospective  payment  system. 

When  estimating  pajrments  for 
purposes  of  the  budget  neutrality 
calculations,  we  use  the  best  available 
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data  and  any  appropriate  assumptions. 
Payment  data  bom  the  LTCH 
prospective  payment  system  will  be 
monitored  to  ensiu«  the  ultimate 
accuracy  of  the  assumptions  used  to 
calculate  the  budget  neutrality 
calculations  (for  example,  inflation 
factors,  intensity  of  services  provided, 
or  behavioral  response  to  the 
implementation  of  the  LTCH 
prospective  payment  system).  To  the 
extent  that  these  assiunptions 
significantly  differ  from  actual 
experience,  the  aggregate  amount  of 
actual  pajmaents  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 
Finally,  if  we  determine  that  changes  to 
the  calculation  of  the  rates  or  budget 
neutrality  are  warranted,  we  will 
comply  with  the  Administrative 
Procedure  Act  in  making  a  one-time 
adjustment  so  that  the  effects  of  any 
significant  differences  between  actual 
payments  and  estimated  payments  for 
the  first  year  of  the  LTCH  prospective 
pajonent  system  are  not  perpetuated  in 
futiue  years. 

In  the  proposed  rule,  we  estimated 
that  total  Medicare  program  payments 
for  LTCH  services  over  the  next  5  years 
would  be  $1.80  billion  for  FY  2003; 
$1.91  billion  for  FY  2004;  $2.02  billion 
for  FY  2005;  $2.14  billion  for  FY  2006; 
and  $2.26  billion  for  FY  2007.  These 
estimates  were  based  on  most  recent 
estimate  of  the  excluded  hospital  market 
basket  at  that  time  of  3.6  percent  for  FYs 

2003  through  2005,  3.5  percent  for  FY 
2006,  and  3.4  percent  for  FY  2007,  that 
58  percent  of  LTCHs  would  elect  to  be 
paid  based  on  100  percent  of  the 
proposed  standard  Federal  rate  rather 
than  the  proposed  transition  blend,  and 
that  there  would  be  an  increase  in 
Medicare  beneficiary  enrollment  of  2.2 
percent  in  FY  2003,  2.3  percent  in  FYs 

2004  and  2005,  2.4  percent  in  FY  2006, 
and  2.3  percent  in  FY  2007. 

In  this  final  rule,  based  on  updated 
data,  we  estimate  that  total  Medicare 
program  payments  for  LTCH  services 
over  the  next  5  years  will  be: 


Fiscal 
year 


2003 
2004 
2005 
2006 
2007 


Estimated 

payments 

(S  in  billion) 


$1.59 
1.69 
1.79 
1.90 
2.00 


These  estimates  are  based  on  an 
update  of  our  estimate  of  FY  2003 
payments  to  LTCHs  using  our  Office  of 
the  Actuary's  most  recent  estimate  of 
the  excluded  hospital  market  basket  of 


3.4  percent  for  FY  2004,  3.5  percent  for 
FY  2005,  3.2  percent  for  FY  2006,  and 
2.9  percent  for  FY  2007,  and  our  Office 
of  the  Actuary's  projection  that  there 
will  be  an  increase  in  Medicare 
beneficiary  enrollment  of  1.8  percent  in 
FY  2004, 1.5  percent  in  FYs  2005  and 
2006,  and  1.9  percent  in  FY  2007. 

Comment:  One  commenter  stated  that  ' 
the  TEFRA  caps  for  nearly  50  percent  of 
the  LTCHs  are  lower  than  the  proposed 
standard  Federal  rate,  which  may 
possibly  violate  budget  neutrality. 
Specifically,  the  commenter  stated  that, 
under  the  TEFRA  system,  since  the 
"new"  provider  cap  for  LTCHs  in  FY 
2002  and  the  maximum  amount  of 
reimbursement  that  a  new  LTCH  could 
receive  is  approximately  $24,000,  as 
compared  to  the  proposed  standard 
Federal  rate,  higher  costs  may  be 
incurred  by  the  Medicare  program 
imder  the  proposed  LTCH  prospective 
payment  system.  The  commenter  stated 
that  since  it  is  difficult  to  accurately 
project  the  costs  imder  the  LTCH 
prospective  payment  system  given  the 
limitations  of  the  data,  it  is  not  unlikely 
that  budget  neutrality  will  be  violated. 
The  commenter  recommended  that  CMS 
reexamine  the  relevant  data  for  all 
LTCHs  (including  those  not  included  in 
the  rate-setting  file)  and  devise  a 
methodology  that  takes  into  account  the 
large  number  of  "new"  LTCHs  and  the 
abnormally  high  costs  associated  with 
"new"  LTCHs. 

Response:  We  disagree  with  the 
commenter  that  budget  neutrality  will 
be  violated.  We  believe  the  commenter 
is  inappropriately  equating  the  TEFRA 
target  amount  to  the  standard  Federal 
rate.  Because  the  TEFRA  payment 
methodology  and  the  LTCH  prospective 
payment  system  are  fundamentally 
different  systems,  budget  neutrality 
must  be  maintained  in  the  aggregate  at 
total  payment  levels,  not  among  the 
various  components  of  the  respective 
systems.  Thus,  the  fact  that  the  TEFRA 
target  amoimt  of  $24,000  for  new 
providers  is  less  than  the  proposed 
standard  Federal  rate  of  $27,649.02  is 
irrelevant. 

While  we  are  aware  that  there  are 
some  limitations  to  the  data,  the  data 
that  we  used  were  the  best  data 
available  at  the  time.  As  the  conunenter 
recommended,  we  intend  to  reexamine 
the  LTCH  prospective  payment  system 
as  more  data  becomes  available. 
However,  we  want  to  emphasize  that  the 
statute  requires  that  the  LTCH 
prospective  payment  system  must 
ultimately  be  budget  neutral  to  total 
TEFRA  payments. 


L.  Development  of  the  Federal 
Prospective  Payments 

Once  the  relative  weights  for  each 
LTC-DRG  and  the  standard  Federal 
payment  rate  are  calculated,  the  Federal 
prospective  payments  can  be 
determined.  As  provided  for  in  this  final 
rule,  in  accordance  with  §  412.523(c)(4], 
a  LTC-DRG  payment  is  calculated  by 
multiplying  the  standard  Federal 
payment  rate  by  the  appropriate  LTC- 
DRG  relative  weight.  The  equation  is  as 
follows: 

Federal  Prospective  Payment  =  LTC- 
DRG  Relative  Weight  'Standard  Federal 
Payment  Rate 

M.  Computing  the  Adjusted  Federal 
Prospective  Payments 

The  Federal  prospective  payments 
described  in  section  X.L.  of  this 
preamble  will  be  adjusted  to  account  for 
differences  in  area  wages  by  multiplying 
the  labor-related  share  of  the  unadjusted 
Federal  prospective  payment  amount 
(LTC-DRG  relative  weight  x  standard 
Federal  rate)  by  the  appropriate  LTCH 
wage  index  (see  section  X.J.I,  of  this 
preamble).  The  Federal  prospective 
payments  described  in  section  X.L.  of 
this  preamble  will  also  be  adjusted  to 
accoimt  for  the  higher  costs  of  hospitals 
in  Alaska  and  Hawaii  by  multiplying 
the  imadjusted  Federal  prospective 
payment  amount  by  the  appropriate 
adjustment  factor  shown  in  the  table  in 
section  X.J. 5.  of  this  final  rule.  To 
illustrate  the  methodology  we  are  using 
to  adjust  the  Federal  prospective 
payments,  we  are  providing  the 
following  example: 

In  FY  2003,  a  Medicare  patient  is  in 
a  LTCH  located  in  Chicago,  Illinois 
(MSA  1600)  with  a  one-fifth  wage  index 
value  of  1.0202  (see  Table  1  in  the 
Addendum  to  this  final  rule).  The 
Medicare  patient  is  classified  into  LTC- 
DRG  4  (Spinal  Procedures),  which  has  a 
relative  weight  of  1.2493  (see  Table  3  of 
the  Addendum  to  this  final  rule).  To 
calculate  the  LTCH's  total  adjusted 
Federal  prospective  payment  for  this 
Medicare  patient,  we  compute  the  wage- 
adjusted  Federal  prospective  payment 
amount  by  multiplying  the  unadjusted 
standard  Federal  rate  ($34,956.15)  by 
the  labor-related  share  (72.885  percent) 
and  the  wage  index  (1.0202).  This  wage- 
adjusted  amount  is  then  added  to  the 
nonlabor-related  portion  of  the  standard 
Federal  rate  (27.115  percent)  to 
determine  the  wage-adjusted  Federal 
rate,  which  is  multiplied  by  the  LTC- 
DRG  relative  weight  to  calculate  the 
total  adjusted  Federal  prospective 
payment  for  FY  2003  ($44,313.67).  The 
following  illustrates  the  components  of 
the  calculations  in  this  example: 
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Unadjusted  Federal  Pro- 
spective Payment  Rate $34,956.15 

Labor-Related  Share  x  0.72885 

Labor-Reiated  Portion  of  the 

Federal  Rate  =  $25,477.79 

Wage  Index  (MSA  1600)  x  1.0202 

Wage-Adjusted  Amount  =  $25,992.44 

Nonlabor-Related  Portion  of 
the  Federal  Rate  +  $  9.478.36 

Wage-Adjusted  Federal  Rate        =  $35,470.80 
LTC-DRG  4  Relative  Weight  x  1.2493 

Total  (Wage)  Adjusted  Fed- 
eral Prospective  Payment         =  $44,313.67 

N.  Transition  Period 

Under  the  broad  authority  conferred 
upon  the  Secretary  by  section  123  of 
Public  Law  106-113  for  development  of 
a  prospective  payment  system  for 
LTCHs,  we  are  implementing,  under 
§412.533,  a  5-year  transition  period 
from  reasonable  cost-based 
reimbursement  imder  the  TEFRA 
system  to  a  prospective  payment  based 
on  industry-wide  average  operating  and 
capital-related  costs.  Under  the  average 
pricing  system,  payment  wiU  not  be 
based  on  the  experience  of  an 
individual  hospital.  We  believe  that  a  5- 
year  phase-in  will  provide  LTCHs  time 
to  adjust  their  operations  and  capital 
financing  to  the  new  pajmient  system, 
which  is  based  on  prospectively 
determined  Federal  payment  rates. 

Moreover,  capital  renovation  and 
expansion  plans  of  certain  LTCHs  may 
not  be  amenable  to  short-term 
adjustment  due  to  the  commitment  of 
capital  funds  involved.  We  believe  that 
a  5-year  transition  period  with  an 
increasing  percentage  of  prospective 
pajrments  will  afford  LTCHs  an 
opportxmity  to  increase  their  efficiency 
in  the  delivery  of  operating  services  and 
reserve  additional  payments  to  finance 
their  capital  expenditvu-es. 

We  further  believe  that  the  5-year 
phase-in  of  the  LTCH  prospective 
payment  system  will  allow  LTCH 
personnel  to  develop  proficiency  with 
the  LTCDRG  coding  system,  resulting  in 
improvement  in  the  quality  of  the  data 
used  for  generating  our  annual 
determination  of  relative  weights  and 
payment  rates.  Our  analysis  conducted 
during  the  development  of  the  LTCH 
prospective  payment  system  revealed 
that  most  patients  in  LTCHs  have 
several  diagnosis  codes  on  their 
Medicare  claims  indicating  multiple 
CCs,  although  further  review  of 
individual  case  studies  indicated  that  in 
some  instances  all  of  the  diagnoses  were 
not  reported.  Since  payments  to  LTCHs 
under  the  current  TEFRA  payment 
system  are  based  on  reasonable  costs. 


not  diagnosis  codes,  past  coding  by 
LTCHs  may  not  have  accurately 
reflected  the  patient's  diagnoses. 
Further  evidence  of  incomplete  coding 
is  shown  by  the  pairs  of  LTCDRGs 
where  the  "without  CC"  LTCDRG  had  a 
higher  average  charge  than  the 
corresponding  with  CC  LTCDRG.  As 
described  in  more  detail  in  section  K.D. 
and  E.  of  this  final  rule,  since  the 
LTCDRGs  "with  CCs"  require  more 
coded  information,  we  believe  this 
phenomenon  indicates  incomplete 
coding  and  that  over  the  5-year  phase- 
in  of  the  LTCDRG-based  LTCH 
prospective  payment  system,  this 
problem  will  be  resolved. 

The  5-year  transition  period  will 
enable  us  to  collect  Medicare  claims  and 
cost  data  that  will  be  produced  based  on 
new  program  instructions  to  providers 
and  fiscal  intermediaries,  and  subject  to 
program  integrity  monitoring.  This 
gradual  phase-in  will  provide  a  stable 
fiscal  base  for  LTCHs,  as  we  analyze 
data  that  may  lead  to  our  revisiting  and 
perhaps  proposing  specific  policy 
revisions  to  the  LTCH  prospective 
payment  system. 

The  transition  period  for  all  hospitals 
subject  to  the  LTCH  prospective 
payment  system  will  begin  with  the 
hospital's  first  cost  reporting  period 
begiiming  on  or  after  October  1,  2002 
and  extend  through  the  hospital's  last 
cost  reporting  period  beginning  before 
October  1,  2007.  During  the  5-year 
transition  period,  a  LTCH's  total 
payment  under  the  prospective  payment 
system  will  be  based  on  two  payment 
percentages — one  based  on  reasonable 
cost-based  (TEFRA)  payments,  and  the 
other  based  on  the  standard  Federal 
prospective  payment  rate.  The  blend 
percentages  are  as  follows:     - 


Cost  reporting  peri- 
ods beginning  on  or 
after 

Federal 
rate  per- 
centage 

TEFRA 
rate  per- 
centage 

October1,2002 

20 

80 

October1,20G3 

40 

60 

October1,2004 

60 

40 

October  1,2005 

80 

20 

October!,  2006 

100 

0 

For  a  cost  reporting  period  beginning 
on  or  after  October  1,  2002,  and  before 
October  1,  2003,  the  total  payment  for 
a  LTCH  is  80  percent  of  the  amount 
calculated  under  the  current  (TEFRA) 
payment  system  for  that  specific  LTCH 
and  20  percent  of  the  Federal 
prospective  payment  amount.  The 
percentage  of  payment  based  on  the 
LTCH  prospective  payment  system 
Federal  rate  will  increase  by  20 
percentage  points  each  year,  while  the 
TEFRA  rate  percentage  will  decrease  by 
20  percentage  points  each  year,  for  the 


next  4  fiscal  years.  For  cost  reporting 
periods  beginning  on  or  after  October  1, 
2006,  Medicare  payment  to  LTCHs  will 
be  determined  entirely  under  the 
Federal  prospective  pajrment  system 
methodology.  The  TEFRA  rate 
percentage  is  a  LTCH  specific  amount 
that  is  based  on  the  amount  that  the 
LTCH  would  have  been  paid  (imder 
TEFRA)  if  the  prospective  pajrment 
system  were  not  implemented. 

Medicare  fiscal  intermediaries  will 
continue  to  compute  the  LTCH  TEFRA 
payment  amount  according  to 
§  412.22(b)  of  the  regulations  and 
sections  1886(d)  and  (g)  of  the  Act.  We 
note  that  several  TEFRA  payment 
system  provisions  that  ctirrently  are  in 
effect  will  no  longer  be  effective  for  cost 
reporting  periods  beginning  in  FY  2003. 
For  instance,  the  caps  on  the  target 
amounts  for  "existing"  LTCHs  provided 
for  under  section  4414  of  the  BBA  (see 
§413.40(c)(4)(iii))  for  FYs  1998  through 
2002  will  no  longer  be  applicable  for 
cost  reporting  periods  beginning  in  FY 
2003.  For  purposes  of  the  LTCH 
prospective  pajmaent  system,  a  LTCH's 
target  amount  for  FY  2003  will  be 
determined  by  updating  its  FY  2002 
target  amoimt,  which  was  subject  to  the 
FY  2002  cap.  In  addition,  the  15-percent 
reduction  to  payments  to  LTCHs  for 
capital-related  costs  provided  for  under 
section  4412  of  the  BBA  {§413.40(j))  is 
only  applicable  for  portions  of  cost 
reporting  periods  occiuring  in  FYs  1998 
through  FY  2002.  This  reduction  is  no 
longer  applicable  for  cost  reporting 
periods  beginning  in  FY  2003. 
Therefore,  the  TEFRA  portion  of  a 
LTCH's  payment  for  capital-related 
costs  during  the  LTCH  prospective 
payment  system  transition  period  is 
based  on  100  percent  of  its  Medicare 
allowable  capital  costs. 

In  implementing  the  prospective 
pajmaent  system  for  LTCHs,  one  of  our 
goals  is  to  transition  hospitals  to  full 
prospective  payments  as  soon  as 
appropriate.  Therefore,  under 
§  412.533(c),  we  will  allow  a  LTCH  to 
elect  payment  based  on  100  percent  of 
the  Federal  rate  at  the  start  of  any  of  its 
cost  reporting  periods  during  the  5-year 
transition  period  rather  than 
incrementally  shifting  from  cost-based 
pajonents  to  prospective  payments. 
However,  a  LTCH  must  wait  until  its 
cost  reporting  period  that  begins  during 
FY  2003  to  make  the  election  to  by-pass 
the  transition  blend  methodology  to 
begin  receiving  payment  based  on  100 
percent  of  the  Federal  rate.  Furthermore, 
once  a  LTCH  elects  to  be  paid  based  on 
100  percent  of  the  Federal  rate,  it  will 
not  be  able  to  revert  to  the  transition 
blend. 
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The  purpose  of  the  transition  period 
is  to  allow  for  a  smooth  transition  from 
cost-based  reimbursement  to 
prospective  pajrment.  We  believe  that  it 
is  not  appropriate  to  allow  a  LTCH  to 
revert  back  to  the  blended  transition 
methodology  once  it  elects  payment 
based  on  100  percent  of  the  Federal  rate 
because  allowing  LTCHs  to  switch  back 
imdermines  the  piirpose  of  transitioning 
to  a  fully  Federal  prospective  payment 
system,  as  well  as  being 
administratively  burdensome  to  our 
fiscal  intermediaries. 

In  the  proposed  rule,  we  stated  that, 
consistent  with  transition  methodology 
policies  under  the  IRF  prospective 
payment  system,  in  order  to  elect 
payment  based  on  100  percent  of  the 
Federal  rate,  a  LTCH  must  notify  the 
fiscal  intermediary  of  the  election  no 
later  than  30  days  before  the  beginning 
of  the  cost  reporting  period  in  the 
applicable  fiscal  year  beginning  on  or 
after  October  1,  2003  and  before  October 
1,  2007  (§  412.533(b)). 

Comment:  Some  commenters  are 
concerned  that  there  will  be  insufficient 
time  for  the  submission  of  notification 
to  elect  to  be  paid  on  a  full  Federal  rate 
instead  of  the  transition  blend  method. 
Under  the  proposed  rule,  the  election 
had  to  be  made  no  later  than  30  days 
before  the  beginning  of  the  hospital's 
cost  reporting  period  in  each  applicable 
fiscal  year  beginning  on  or  after  October 
1,  2002.  Several  commenters  were 
concerned  that  this  could  prove  to  be  an 
impossibility  depending  on  the  date  that 
this  final  rule  is  published.  One 
commenter  recommended  that  the 
notification  should  be  within  a  45-day 
period  of  the  publication  of  the  final 
rule,  providing  a  LTCH  with  sufficient 
time  to  notify  the  fiscal  intermediary,  as 
well  as  to  ensure  that  the  hospital  is 
aware  of  the  published  LTCH 
provisions.  Another  commenter 
requested  a  grace  period  to  allow 
hospitals  that  have  fiscal  years 
beginning  at  or  close  to  October  1 ,  2002 
additional  time  to  give  notice  to  the 
fiscal  intermediary.  One  commenter 
requested  clarification  regarding  when 
the  election  to  be  paid  under  the  full 
Federal  rate  may  be  made.  Another 
commenter  pointed  out  that  the  use  of 
October  1,  2003  in  proposed 
§  412.533(b)(1)  rather  than  October  1, 
2002  in  the  regulation  causes  confusion. 
Apparently,  it  is  not  clear  if  LTCHs  may 
elect  to  be  paid  at  100  percent  of  the 
Federal  rate  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
but  before  October  1,  2003. 

Response:  In  response  to  the  comment 
concerning  the  ability  of  a  LTCH  with 
a  cost  reporting  period  that  begins  on 
October  1  to  elect  payment  based  on  100 


percent  of  the  Federal  rate  30  days  prior 
to  October  1,  2002,  we  acknowledge  that 
we  inadvertently  did  not  explain  the 
steps  a  LTCH  would  imdertake  in  order 
to  elect  immediate  transition  to  the  full 
prospective  payment  system. 
Specifically,  those  LTCHs  with  cost 
reporting  periods  that  begin  on  October 
1,  2002,  and  that  want  to  elect  to  be  paid 
immediately  based  on  100  percent  of  the 
Federal  rate  may  not  have  sufficient 
time  to  notify  their  fiscal  intermediary 
of  their  election  30  days  prior  to  October 
1,  2002.  In  this  final  rule,  we  are 
clarifying  that  LTCHs  will  have  at  least 
60  days  from  the  publication  of  this 
fined  rule  to  notify  their  fiscal 
intermediary  of  that  election. 
Accordingly,  we  are  revising 
§412.533{c)(2)(ii)  to  state  that  for  cost 
reporting  periods  that  begin  on  or  after 
October  1,  2002  and  through  November 
30,  2002,  a  LTCH  must  notify  its  fiscal 
intermediary  of  this  election  in  writing 
before  November  1,  2002.  For  cost 
reporting  periods  beginning  on  or  after 
December  1,  2002  and  for  the  remainder 
of  the  5-year  transition  period,  the 
notification  of  this  election  must  be 
received  by  the  fiscal  intermediary  in 
writing  within  30  days  prior  to  the  start 
of  the  LTCH's  next  cost  reporting 
period.  For  example,  a  LTCH  with  a  cost 
report  period  beginning  on  October  15, 
2002,  must  notify  its  fiscal  intermediary 
in  writing  of  this  election  before 
November  1,  2002,  while  a  LTCH  with 
a  cost  reporting  period  beginning  on 
January  1,  2003  must  notify  its  fiscal 
intermediary  in  writing  of  this  election 
before  December  2,  2002. 

The  notification  by  the  LTCH  to  make 
the  election  must  be  made  in  writing  to 
the  Medicare  fiscal  intermediary.  The 
intermediary  must  receive  the  request 
on  or  before  the  specified  date  (that  is 
before  November  1,  2002  for  cost 
reporting  periods  that  begin  on  or  after 
October  1.  2002  through  November  30, 
2002  or  before  the  30th  day  before  the 
applicable  cost  reporting  period  begins 
for  cost  reporting  periods  beginning  on 
or  after  December  1,  2002)  regardless  of 
any  postmarks  or  anticipated  delivery 
dates.  Notifications  received, 
postmarked,  or  delivered  by  other 
means  after  the  specified  date  will  not 
be  accepted.  If  the  specified  date  falls  on 
a  day  that  the  postal  service  or  other 
delivery  sources  are  not  open  for 
business,  the  LTCH  will  be  responsible 
for  allowing  sufficient  time  for  the 
delivery  of  the  request  before  the 
deadline.  If  a  LTCH's  notification  is  not 
received,  payment  will  be  based  on  the 
transition  period  rates. 

Comment:  Some  commenters  urged  us 
to  allow  a  LTCH  to  elect  payment  based 
on  100  percent  of  the  Federal  rate 


beginning  with  discharges  occurring  on 
or  after  October  1 ,  2002  without  regard 
to  the  beginning  of  the  hospital's  cost- 
reporting  year  if  its  TEFRA  limit  is 
below  the  75th  percentile  cap 
established  for  pre- 1997  LTCHs.  In  other 
words,  the  commenter  requests  that  we 
allow  a  LTCH  that  has  a  TEFRA  limit 
below  the  75th  percentile  cap 
established  for  pre-1997  LTCHs  to  elect 
to  receive  payment  based  on  100 
percent  of  the  Federal  rate  for  the  part 
of  its  cost  reporting  period  that  begins 
before  October  1,  2002. 

Response:  In  accordance  with  section 
123  of  Public  Law  106-113,  the  LTCH 
prospective  payment  system  will  be 
effective  beginning  with  a  hospital's 
first  cost  reporting  period  that  begins  on 
or  after  October  1,  2002.  Therefore,  we 
are  not  adopting  the  commenters' 
suggestion  to  allow  a  LTCH  that  has  a 
TEFRA  limit  below  die  75th  percentile 
cap  for  pre-1997  LTCHs  to  elect 
payment  based  on  100  percent  of 
Federal  rate  beginning  with  discharges 
occurring  on  or  after  October  1,  2002.  In 
accordance  with  §  412.500(b).  LTCHs 
must  wait  until  their  first  cost  reporting 
period  that  begins  on  or  after  October  1 . 
2002  to  start  receiving  payments  under 
the  LTCH  prospective  payment  system, 
including  the  election  of  payments 
based  on  100  percent  of  the  Federal  rate 
as  provided  for  in  §  412.533(c). 

Comment:  Several  commenters 
requested  that,  even  though  BIPA 
mandates  that  a  default  LTCH 
prospective  payment  system  based  on 
existing  DRGs  be  implemented  if  the 
Secretary  is  unable  to  implement  by 
October  1,  2002,  the  proposed  rule 
should  be  modified  and  become 
effective  by  October  1,  2002.  The 
commenters  argued  that  the  system 
should  be  "deemed"  as  implemented  on 
that  date  with  appropriate  retroactive 
payment  adjustments  and  that  a  default 
system  should  not  be  implemented  as 
an  interim  step. 

Response:  With  the  publication  of  this 
final  rule,  we  are  meeting  the  statutory' 
October  1,  2002  effective  date  of  the 
LTCH  prospective  payment  system. 
Therefore,  the  comment  will  not  be 
addressed  in  this  final  rule. 

Comment:  One  commenter  requested 
clarification  of  whether  a  provider  that 
is  being  transitioned  into  the  LTCH 
prospective  payment  system  would  be 
paid  a  percentage  of  "the  cost-based 
reimbursement  rate"  or  would  the  cost- 
based  percentage  be  paid  on  an  interim 
basis  subject  to  cost  report 
reconciliation. 

Response:  The  cost-based  percentage 
of  a  provider's  total  Medicare  payment 
under  the  TEFRA  payment  system  will 
be  subject  to  cost  report  reconciliation. 
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We  are  revising  the  regulation  text  at 
§412.533  to  reflect  this  clarification. 

In  addition,  it  is  now  evident  that  the 
standard  systems  changes  that  are 
necessary  to  accommodate  claims 
processing  and  payment  under  the  new 
LTCH  prospective  payment  system  may 
not  be  in  place  by  October  1,  2002. 
However,  in  order  to  comply  with  the 
statutory  mandate  to  implement  the 
LTCH  prospective  payment  system  no 
later  than  cSctober  1,  2002,  we  are 
requiring  that  from  October  1,  2002 
lutil  the  systems  changes  are 
completed,  all  LTCHs,  including  those 
that  elect  to  be  paid  based  on  100 
percent  of  the  Federal  rate,  continue  to 
submit  their  claims  to  and  receive 
payment  from  their  fiscal  intermediaries 
as  they  otherwise  would  if  the  TEFRA 
payment  system  was  still  in  effect.  (We 
note  that  linless  a  LTCH  that  is  required 
to  comply  with  the  HIPAA 
Administrative  Simplification 
Standards  obtains  an  extension  in 
compliance  with  the  Administrative 
Compliance  Act,  it  must  submit  an 
electronic  claim  in  compliance  with  42 
CFR  162.1002  and  42  CFR  1102 
beginning  October  16,  2002.  Once  the 
standard  claims  processing  systems 
have  been  changed,  the  intermediary 
will  ultimately  reconcile  any 
discrepancies  between  what  LTCHs 
were  paid  and  the  payment  amount 
determined  imder  the  LTCH  prospective 
payment  system.  However,  since  the 
LTCH  prospective  payment  system  is  in 
effect  as  of  October  1,  2002,  we  would 
expect  all  bills  submitted  during  this 
interim  period  to  conform  to  the  coding 
and  billing  guidelines  as  described  in 
section  VTD.H.  of  this  preamble. 

In  proposed  §412.535,  we  proposed  a 
schedule  for  publishing  information  on 
the  LTCH  prospective  payment  system 
for  each  fiscal  year  in  die  Federal 
Register,  prior  to  the  start  of  each  fiscal 
year,  on  or  before  August  1 .  This  cycle 
coincides  with  the  statutorily  mandated 
publication  schedule  for  the  inpatient 
acute  care  prospective  payment  system. 
Section  1886(e)(5)  of  the  Act  requires 
that  for  the  acute  care  prospective 
payment  system,  the  proposed  rule  be 
published  in  the  Federal  Register  not 
later  than  "the  April  1  before  each  fiscal 
year";  and  the  final  rule,  not  later  than 
"the  August  1  before  such  fiscal  year." 
The  Act  imposes  no  such  requirement 
for  the  LTCH  prospective  payment 
system.  Therefore,  to  avoid  concurrent 
publications  for  these  two  systems,  for 
purposes  of  administrative  feasibility 
and  efficiency,  we  will  be  considering  a 
change  in  the  schedule  for  updating  the 
LTCH  prospective  payment  system  to  be 
effective  July  1  of  each  year.  We  will 
address  this  issue  in  the  futiue. 


0.  Payments  to  New  LTCHs 

In  the  March  22,  2002  proposed  rule, 
for  the  piuposes  of  defining  a  new 
LTCH,  we  proposed  imder  §  412.23(e)(4) 
to  define  a  new  LTCH  as  a  provider  of 
inpatient  hospital  services  that  (1)  meets 
the  revised  qualifying  classification 
criteria  (described  in  section  Vm.B.  of 
this  preamble  and  in  §  412.23(e)(1));  and 
(2)  luider  present  or  previous  ownership 
(or  both),  has  not  received  payment  as 
a  LTCH  for  discharges  prior  to  October 

1,  2002  (the  effective  date  of  the 
prospective  payment  system  for  LTCHs). 
We  also  proposed  in  §  412.500  that  the 
LTCH  prospective  pa5rment  system 
applies  to  hospitals  with  a  cost 
reporting  period  beginning  on  or  after 
October  1,2002. 

We  believe  that  these  two  statements 
are  inconsistent  because  proposed 
§  412.23(e)(4)  ties  the  status  of  a  LTCH 
(that  is,  existing  or  new)  to  whether  or 
not  the  hospital  has  received  pajrment 
as  a  LTCH  prior  to  the  effective  date  of 
the  LTCH  prospective  payment  system, 
as  opposed  to  focusing  on  whether  the 
hospitals  first  cost  reporting  period 
begins  on  or  after  October  1,  2002  (the 
effective  date  of  the  statute).  We  believe 
the  most  appropriate  focus  in  the  instant 
case  should  be  linked  to  the  statute's 
emphasis  of  cost  reporting  periods 
begiiming  on  or  after  October  1,  2002.  In 
this  final  rule,  we  are  revising  the 
regulation  so  that  the  definition  of  a 
new  LTCH  more  closely  mirrors  the 
statutory  provision.  Accordingly,  for 
purposes  of  Medicare  pajrment  imder 
the  prospective  payment  system,  we  are 
defining  a  new  LTCH  as  a  provider  of 
inpatient  hospital  services  that 
otherwise  meets  the  qualifying  criteria 
for  LTCHs,  set  forth  in  §  412.23(e)(1) 
and  (e)(2)  and,  imder  present  or 
previous  ownership  (or  both),  and  its 
first  cost  reporting  period  as  a  LTCH 
begins  on  or  after  October  1,  2002.  We 
are  revising  §  412.23(e)(4)  to  reflect  this 
correction. 

As  noted  above,  new  LTCHs  will  not 
participate  in  the  5-year  transition  from 
cost-based  reimbursement  to 
prospective  payment  (see  section  X.N. 
of  this  preamble).  The  transition  period 
described  in  section  X.N.  of  this 
preamble  is  intended  to  provide  existing 
LTCHs  time  to  adjust  to  payment  under 
the  new  system.  Since  these  new  LTCHs 
with  cost  reporting  periods  beginning 
on  or  after  October  1 ,  2002  would  not 
have  received  payment  under  TEFRA 
for  the  delivery  of  LTCH  services  prior 
to  the  effective  date  of  the  LTCH 
prospective  payment  system,  we  do  not 
believe  that  those  new  LTCHs  require  a 
transition  period  in  order  to  make 
adjustments  to  their  operations  and 


capital  financing,  as  will  LTCHs  that 
have  been  paid  under  TEFRA. 

This  defmition  of  new  LTCHs  should 
not  be  confused  with  those  LTCHs  first 
paid  under  the  TEFRA  payment  system 
for  discharges  occiuring  on  or  after 
October  1, 1997,  described  in  section 
1886(b)(7)(A)  of  the  Act,  added  by 
section  4416  of  Public  Law  105-33.  As 
stated  in  §  413.40(f)(2)(ii),  for  cost 
reporting  periods  beginning  on  or  after 
October  1, 1997,  the  payment  amount 
for  a  "new"  (post-FY  1998)  LTCH  is  the 
lower  of  the  hospitsd's  net  inpatient 
operating  cost  per  case  or  110  percent  of 
the  national  median  target  amount 
payment  limit  for  hospitals  in  the  same 
class  for  cost  reporting  periods  ending 
during  FY  1996,  updated  to  the 
applicable  cost  reporting  period  (see  62 
FR  46019,  August  29, 1997).  Under  the 
prospective  payment  system  for  LTCHs, 
those  "new"  LTCHs  that  meet  the 
definition  of  "new"  under 
§413.40(f)(2)(ii)  and  that  have  first  cost 
reporting  periods  prior  to  October  1, 

2002  will  be  paid  under  the  transition 
methodology  described  in  section  X.N. 
of  this  preamble. 

For  example,  a  "new"  LTCH  (post-FY 
1998)  that  first  began  receiving  payment 
as  a  LTCH  on  October  1,  2001,  will  be 
subject  to  the  110  percent  of  the  median 
target  amount  payment  limit  for  LTCHs 
(in  accordance  with  §  413.40(f)(2)(ii))  for 
both  its  FY  2002  (October  1,  2001 
through  September  30,  2002)  and  FY 

2003  (October  1,  2002  through 
September  30,  2003)  cost  reporting 
periods.  Assuming  the  hospital  has  not 
elected  to  be  paid  100  percent  of  the 
Federal  rate  for  its  cost  reporting  period 
beginning  on  October  1,  2002  (the  first 
cost  reporting  period  when  the  LTCH 
will  be  subject  to  the  prospective 
payment  system),  the  hospital  would  be 
paid  under  the  transition  methodology 
whereby  die  LTCH's  TEFRA  portion  of 
its  payment  for  operating  costs  (80 
percent)  is  limited  by  the  110  percent  of 
the  median  target  amount  payment  limit 
for  LTCHs  under  §413.40(f){2)(ii).  For 
its  cost  reporting  period  beginning  on 
October  1,  2003  (which  is  the  hospital's 
third  cost  reporting  period),  under  the 
transition  methodology,  that  LTCH's 
TEFRA  portion  of  its  payment  for 
operating  costs  (60  percent)  will  be 
limited  to  its  target  amount  as 
determined  under  §413.40(c)(4)(v). 
Furthermore,  if  a  hospital  is  designated 
as  a  LTCH  on  September  1,  2002,  it 
would  not  be  considered  a  new  LTCH 
under  §  412.23(e)(4),  even  if  it  had  not 
discharged  any  patients  or  received  any 
payments  as  of  die  implementation  date 
of  the  LTCH  prospective  payment 
system  on  October  1,  2002,  because  its 
first  cost  reporting  period  didn't  begin 


on  or  after  October  1,  2002.  Thus,  it 
would  be  paid  according  to 
§413.40(f)(2)(ii)  from  September  1,  2002 
through  August  30,  2003.  This  LTCH 
would  not  be  subject  to  pajmients  under 
the  LTCH  prospective  payment  system 
until  the  start  of  its  next  cost  reporting 
period  on  September  1,  2003.  At  the 
beginning  of  its  second  cost  reporting 
period  as  a  LTCH  (that  is,  September  1, 
2003),  this  LTCH  would  be  subject  to 
the  transition  period  in  §  412.533(a)(1), 
because  this  provision  applies  to  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002  and  before  October  1, 
2003.  Under  the  blended  pa)rments  of 
the  transition  period  in  §  412.533(a)(1), 
80  percent  of  payments  for  operating 
costs  would  be  paid  under  the  TEFRA 
system,  as  described  in  §  413.40(f)(2)(ii). 
(This  hospital  could  also  elect  to  be  paid 
100  percent  of  the  Federal  rate  for  its 
cost  reporting  period  beginning 
September  1,  2003.)  We  did  not  receive 
any  comments  on  this  proposal. 

P.  Method  of  Payment 

As  discussed  earlier,  a  Medicare 
patient  will  be  classified  into  a  LTC- 
DRG  based  on  the  principal  diagnosis, 
up  to  eight  additional  (secondary) 
diagnoses,  and  up  to  six  procedures 
performed  during  the  stay,  as  well  as 
age,  sex,  and  disdiarge  status  of  the 
patient.  The  LTC-DRG  will  be  used  to 
determine  the  Federal  prospective 
payment  that  the  LTCH  will  receive  for 
the  Medicare-covered  Part  A  services 
the  LTCH  furnished  during  the 
Medicare  patient's  stay.  Under 
§  412.541(a),  the  payment  is  based  on 
the  submission  of  the  discharge  bill 
since  section  123(a)  of  Public  Law  106- 
113  requires  that  the  LTCH  prospective 
payment  system  be  a  per  discharge 
based  system.  The  discharge  bill 
provides  data  to  allow  for  reclassifying 
the  stay  from  payment  at  the  full  LTC- 
DRG  rate  to  payment  for  a  case  as  a 
short-stay  outiier  (under  §  412.529)  or  as 
a  interrupted  stay  (under  §412.531),  or 
to  determine  if  the  case  will  qualify  for 
a  high-cost  outiier  pajrment  (under 
§  412.525(a)). 

Accordingly,  the  ICD-9-CM  codes 
and  other  information  used  to  determine 
if  an  adjustment  to  the  full  LTC-DRG 
payment  is  necessary  (for  example, 
length  of  stay  or  interrupted  stay  status) 
is  recorded  by  the  LTCH  on  the   .. 
Medicare  patient's  discharge  bill  and 
submitted  to  the  Medicare  fiscal 
intermediary  for  processing.  The 
payment  made  represents  payment  in 
full,  under  §  412.521(b),  for  inpatient 
operating  and  capital-related  costs,  but 
not  the  costs  of  an  approved  medical 
education  program,  bad  debts,  blood 
clotting  factors,  anesthesia  services  by 


hospital-employed  nonphysician 
anesthetists  or  obtained  under 
arrangement,  or  the  costs  of 
photocopying  and  mailing  medical 
records  requested  by  a  QIO,  which  are 
costs  paid  outside  the  LT'CH  prospective 
payment  system.  We  note  that  in  this 
final  rule,  under  §412.521(b)(2)(i),  we 
have  added  a  reference  to  §413.87  to 
indicate  that  payments  for 
Medicare+Choice  nursing  and  allied 
health  education  costs  are  made 
separate  from  payments  under  the  LTCH 
prospective  payment  system. 

Under  the  current  payment  system,  a 
LTCH  may  elect  to  be  paid  using  the 
periodic  interim  payment  (PIP)  method 
described  in  §  413.64(h),  and  may  be 
eligible  to  receive  accelerated  payments 
as  described  in  §41 3.64(g).  As  we 
discussed  in  the  proposed  rule,  with  the 
implementation  of  a  prospective 
payment  system  for  LTCHs,  we  will 
continue  to  allow  the  PIPs  method  of 
payment  as  provided  for  under 
§  413.64(h)  and  accelerated  payments  as 
provided  for  under  §  413.64(g)  for 
qualified  LTCHs. 

We  are  adopting,  as  final,  the 
proposed  provisions  for  the  methods  of 
payment  available  to  LTCHs.  In 
addition,  based  on  a  commenter's 
concern,  we  wish  to  clarify  a  provision 
that  for  those  LTCHs  that  choose  not  to 
elect  to  receive  payments  under  the  PIP 
method  or  that  are  not  qualified  to 
receive  payment  under  the  PIP  method 
may  continue  to  bill  on  an  interim  basis. 
Consistent  with  the  interim  payment 
provision  under  acute  care  hospital 
inpatient  prospective  payment  system 
we  are  including  a  new  subsection  (d) 
at  §  412.541  stating  diat  LTCHs  with 
unusually  long  lengths  of  stay,  not 
receiving  payment  under  the  PIP 
method  may  bill  on  an  interim  basis. 
Consistent  with  the  interim  payment 
provisions  under  the  acute  care  hospital 
inpatient  prospective  payment  system  at 
§412.1 16(d),  we  believe  that  to  allow 
those  LTCHs  experiencing  unusually 
long  stays  to  receive  interim  payments 
60  days  after  an  admission  and  every  60 
days  thereafter  would  help  to  alleviate 
any  financial  hardship  that  could  result 
otherwise.  We  believe  that  this  is  both 
a  fair  and  equitable  solution.  We  are 
also  including  some  technical  changes 
to  the  language  under  §  413.64  to  correct 
regulations  citations  to  reflect  the 
availability  of  the  PIP  method  for  LTCHs 
imder  the  prospective  payment  systems. 

For  those  LTCHs  that  are  paid  during 
the  5-year  transition  based  on  the 
blended  transition  methodology  in 
§  412.533  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
and  before  October  1,  2006,  the  PIP 
amount  is  based  on  the  transition  blend. 


For  those  LTCHs  that  are  paid  based  on 
100  percent  of  the  standard  Federal  rate, 
the  PIP  amount  is  based  on  the 
estimated  prospective  payment  for  the 
year  rather  than  on  the  estimated  cost 
reimbursement.  In  this  final  rule,  as  in 
the  proposed  nUe,  we  are  clarifying  that 
we  are  excluding  outlier  payments  that 
are  paid  upon  submission  of  a  discharge 
bill  from  the  PIP  amounts.  In  addition, 
in  this  final  rule,  as  in  the  proposed 
rule.  Part  A  costs  that  are  not  paid  for 
imder  the  LTCH  prospective  payment 
system,  including  Medicare  costs  of  an 
approved  medical  education  program, 
bad  debts,  blood  clotting  factors, 
anesthesia  services  by  hospital- 
employed  nonphysician  anesthetists  or 
obtained  under  arrangement,  and  the 
costs  of  photocopying  and  mailing 
medical  records  requested  by  a  QIO  is 
subject  to  the  interim  payment 
provisions. 

Comment:  Several  commenters 
explained  that  LTCHs  could  experience 
financing  difficulties  because  of  the 
potentially  lengthy  period  between  the 
time  a  LTCH  incurs  costs  to  provide 
care  and  the  date  on  which  it  receives 
payment  following  claims  submission. 
One  commenter  stated  that  their 
provider  bills  on  a  cyclical  basis,  thus, 
allowing  for  more  prompt  receipt  of 
payment  from  Medicare  and  more 
timely  billing  of  deductibles  and 
coinsurance  to  second  insurers.  Another 
commenter  pointed  out  that  some 
LTCHs  do  not  qualify  for  die  PIP 
method  of  payment.  The  commenter 
asked  whether  LTCHs  that  are  currently 
receiving  interim  payments  may  switch 
to  the  PIP  method.  The  commenter 
recommended  that  in  order  to  avoid  the 
heavy  financial  burden  for  LTCHs,  these 
hospitals  should  be  allowed  to  obtain 
interim  payments  similar  to  the  method 
currently  available  to  cost-based 
providers  under  the  present  regulations. 
In  addition,  some  commenters 
expressed  concern  that  Medicare  fiscal 
intermediaries  may  not  have  the  most 
current  data  upon  which  to  base  interim 
payments  while  others  had  questions 
regarding  the  timeliness  and  accuracy  of 
the  process  used  to  determine  PIP 
payments. 

Response:  As  we  stated  above,  we  are 
revising  the  current  regulations  at 
§412.541  to  include  a  subsection  (d) 
that  allows  LTCHs  that  are  not  receiving 
payments  under  the  PIP  method  and 
that  are  experiencing  unusually  long 
stays  to  bill  60  days  after  an  admission 
and  every  60  days  thereafter.  Existing 
§ 412.116(d)  permits  special  interim 
payments  for  "unusually  long  lengths  of 
stay"  that  it  further  describes  as  "after 
a  Medicare  beneficiary  has  been  in  the 
hospital  at  least  60  days."  LTCHs  that 
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are  presently  receiving  interim 
payments  and  would  like  to  switch  to 
the  PEP  method  should  contact  their 
fiscal  intermediary  to  determine 
whether  they  qualify  under  regulations 
at  §413. 64(h)  for  such  payments. 

Since  the  comments  regarding  the 
accuracy  of  data  and  the  timeliness  of 
PIP  determinations  do  not  address 
issues  that  were  specifically  in  the 
proposed  rule,  we  are  not  responding  to 
these  comments  in  this  final  rule. 

Comment:  One  commenter  expressed 
concern  with  the  definition  of 
"discharge  bill"  imder  the  proposed 
regulations.  Specifically,  the  proposed 
regulation  includes  a  definition 
recognizes  a  "discharge"  when  a  patient 
exhausts  Part  A  benefits  during  the 
inpatient  stay.  The  commenter  believes 
that  this  will  create  problems  for 
business  offices  as  most  oirrent  billing 
systems  are  not  designed  to  bill  in  the 
middle  of  a  patient  stay.  This  will 
necessitate  additional  spending  on 
computer  programming  to  properly 
submit  bills. 

Response:  For  LTCH  prospective 
payment  purposes,  we  have  clarified  the 
definition  of  discharge  in  §412.503.  For 
payment  piuposes,  a  Medicare  patient 
in  a  LTCH  is  considered  discharged 
when  the  patient  has  exhausted  their 
Medicare  Part  A  benefits  (including 
lifetime  reserve  days)  during  a  spell  of 
illness  (§  413.40(a)).  While  we 
understand  the  commenter's  concerns, 
our  definition  of  "discharge"  should  not 
present  new  problems  for  LTCHs  since 
imder  TEFRA,  patients  who  have 
exhausted  their  Medicare  Part  A 
benefits  are  also  considered  to  be 
discharged  for  Medicare  payment 
purposes. 

XI.  Provisioiis  of  the  Final  Rule 

We  are  establishing  a  new  Subpart  O 
under  42  CFR  part  412,  to  implement 
the  provisions  of  the  prospective 
payment  system  for  LTCHs  as  discussed 
in  detail  throughout  the  preamble  to  this 
final  rule. 

In  addition,  we  are  making  additional 
policy  changes  and  conforming  changes 
to  the  following  sections  of  the 
regulations  under  42  CFR  Parts  412, 
413,  and  476  as  discussed  throughout 
this  preamble:  §§412.1,  412.20.  412.22. 
412.23,  412.116,  431.1,  413.40.  413.64. 
and  476.71. 

Xn.  Regulatory  Impact  Analysis 

A.  Introduction 

We  have  examined  the  impact  of  this 
final  rule  as  required  by  Executive 
Order  12866.  We  also  have  examined 
the  impacts  of  this  final  rule  imder  the 
criteria  of  the  Regulatory  Flexibility  Act 


(RFA)  (Public  Law  96-354).  section 
1102(b)  of  the  Social  Security  Act  (the 
Act),  the  Unfunded  Mandates  Reform 
Act  of  1995  (UMRA)  (Public  Law  104- 
4),  and  Executive  Order  13132 
(Federalism). 

1.  Executive  Order  12866 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for  final 
rules  that  constitute  si^iificant 
regulatory  action,  including  rules  that 
have  an  economic  effect  of  $100  million 
or  more  in  any  one  year  (major  rules). 
We  have  determined  that  this  final  rule 
would  not  be  a  major  rule  within  the 
meaning  of  Executive  Order  12866 
because  the  redistributive  effects  do  not 
constitute  a  shift  of  $100  million  in  any 
one  year.  Because  the  LTCH  prospective 
payment  system  must  be  budget  neutral 
in  accordance  with  section  123(a)(1)  of 
Public  Law  106-113,  we  estimate  that 
there  will  be  no  budgetary  impact  for 
the  Medicare  program.  (Section  Xn.B.6. 
of  this  preamble  includes  an  estimate  of 
Medicare  program  payments  for  LTCH 
services.) 

2.  Regulatory  Flexibility  Act  (RFA) 

The  RFA  requires  agencies  to  analyze 
options  for  regulatory  relief  of  small 
businesses  in  issuing  a  final  rule.  For 
piuposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospitals  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $25  million  or  less 
annually.  For  purposes  of  the  RFA,  all 
hospitals  are  considered  small  entities. 
Medicare  fiscal  intermediaries  are  not 
considered  to  be  small  entities. 
Individuals  and  States  are  not  included 
in  the  definition  of  a  small  entity. 
Therefore,  we  certify  that  this  final  rule 
will  not  have  a  significant  impact  on  a 
substantial  niunber  of  small  entities,  in 
accordance  with  RFA. 

3.  Impact  on  Rural  Hospitals 

Section  1102(b)  of  the  Social  Security 
Act  requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  final  rule  may  have 
a  significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  small  rural  hospital 


as  a  hospital  that  is  located  outside  of 
an  MSA  and  has  fewer  than  100  beds. 
As  discussed  in  detail  in  section  XII.B. 
of  this  preamble,  this  final  rule  will  not 
have  a  substantial  impact  on  hospitals 
classified  as  located  in  rural  areas  that 
have  fewer  than  100  beds. 

4.  Unfunded  Mandates 

Section  202  of  the  UMRA  requires 
that  agencies  assess  anticipated  costs 
and  benefits  before  issuing  any 
proposed  rule  or  any  final  rule  preceded 
by  a  rule  that  may  result  in  expenditures 
in  any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  miUion  or  more. 
This  final  rule  will  not  mandate  any 
requirements  for  State,  local,  or  tribal 
governments  nor  would  it  result  in 
expenditiues  by  the  private  sector  of 
$110  million  or  more  in  any  one  year. 

5.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 

We  have  examined  this  final  rule 
under  the  criteria  set  forth  in  Executive 
Order  13132  and  have  determined  that 
this  final  riile  will  not  have  any  negative 
impact  on  the  rights,  roles,  and 
responsibilities  of  State,  local,  or  tribal 
governments  or  preempt  State  law. 

B.  Anticipated  Effects 

We  discuss  the  impact  of  this  final 
rule  below  in  terms  of  its  fiscal  impact 
on  the  Federal  Medicare  budget  and  on 
LTCHs. 

1.  Budgetary  Impact 

Section  123(a)(1)  of  Public  Law  106- 
113  requires  us  to  set  the  payment  rates 
contained  in  this  final  rule  such  that 
total  pajonents  under  the  LTCH 
prospective  pajrment  system  are 
projected  to  equal  the  amoxuit  that 
would  have  been  paid  if  this 
prospective  payment  system  had  not 
been  implemented.  However,  the  final 
unadjusted  standard  Federal  rate 
($34,956.15)  was  calculated  as  if  all 
LTCHs  will  be  paid  based  on  100 
percent  of  the  standard  Federal  rate  in 
FY  2003.  As  discussed  in  section 
X.K.2.h.  of  this  final  rule,  we  are 
implementing  a  budget  neutrality  offset 
to  payments  (in  addition  to  the  budget 
neutrality  adjustment  reflected  in  the 
standard  Federal  rate)  to  account  for  the 
monetary  effect  of  the  5-year  transition 
period  and  the  policy  to  permit  LTCHs 
to  elect  to  be  paid  based  on  100  percent 
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of  the  standard  Federal  prospective 
payment  rate  rather  than  a  blend  of 
Federal  prospective  payments  and 
reasonable  cost-based  payments  during 
the  transition.  The  amount  of  the  offset 
is  equal  to  1  minus  the  ratio  of  the 
estimated  TEFRA  reasonable  cost-based 
payments  that  would  have  been  made  if 
the  LTCH  prospective  payment  system 
had  not  been  implemented,  to  the 
projected  total  Medicare  program 
payments  that  would  be  made  under  the 
transition  methodology  and  the  option 
to  elect  payment  based  on  100  percent 
of  the  Federal  prospective  payment  rate. 
Thus,  in  accordance  with  section 
123(a)(1)  Public  Law  106-113,  there  will 
be  no  budgetary  impact  to  the  Medicare 
program  by  implementation  of  the 
LTCH  prospective  payment  system. 
(Section  Xn.B.6.  of  tMs  preamble 
includes  an  estimate  of  Medicare 
program  payments  for  LTCH  services.) 

2.  Impacts  on  Providers 

In  order  to  understand  the  impact  of 
the  new  prospective  payment  system  on 
different  categories  of  LTCHs,  it  is 
necessary  to  estimate  payments  that  will 
be  made  imder  the  current  (TEFRA) 
pajrment  methodology  (current 
payments)  and  payments  under  the 
prospective  pajrment  system 
(prospective  payments).  We  also 
evaluated  the  ratio  of  estimated 
prospective  payments  to  estimated  costs 
for  each  category  of  LTCHs. 

Hospital  groups  were  based  on 
characteristics  provided  in  OSCAR  data 
and  1999  cost  report  data  from  HCRIS. 
Hospitals  with  incomplete 
characteristics  were  grouped  into  the 
"unknown"  category.  Hospital  groups 
include: 
— Location:  Large  Urban/Other  Urban/ 

Rural 
— ^Participation  Date 
— Ownership  Control 
— Census  Region 
— Bed  Size 

To  estimate  the  impacts  among  the 
various  categories  of  providers,  it  is 
imperative  that  current  payments  and 
prospective  pa)mients  contain  similar 
inputs.  More  specifically,  we  estimated 
prospective  payments  only  for  those 
providers  that  we  are  able  to  calculate 
current  payment.  For  example,  if  we  did 
not  have  FYs  1996  through  1999  cost 
data  for  a  LTCH,  we  were  unable  to 
determine  an  update  to  the  LTCH's 
target  amount  as  described  in  section 
X.K.  of  this  final  rule  to  estimate 
payment  under  the  TEFRA  system. 

As  previously  stated  in  section  X.J.  of 
this  final  rule,  after  excluding  the  data 
from  those  LTCHs  that  are  all-inclusive 
rate  providers  or  that  are  reimbursed  in 


accordance  with  demonstration  projects 
(section  X.K.2.a.  of  this  final  rule),  we 
have  both  case-mix  and  cost  data  for  198 
LTCHs.  Thus,  those  198  providers  were 
used  in  the  regression  analyses  to 
determine  the  appropriateness  of 
various  adjustments  to  the  final 
standard  Federal  payment  rate. 
However,  for  the  determination  of  the 
final  unadjusted  standard  Federal  rate 
($34,956.15),  we  only  had  both 
Medicare  claims  data  from  the  FY  2001 
MedPAR  file  and  cost  data  to  estimate 
TEFRA  payments  for  194  providers. 
Thus,  for  the  impact  analyses  shown  in 
the  following  tables,  we  simulate 
payments  for  194  LTCHs.  The 
methodology  used  to  update  payment 
data  to  the  midpoint  of  FY  2003  was 
based  on  the  use  of  historical  cost  report 
data  to  determine  the  relationship 
between  the  LTCH's  costs  and  the  target 
amount.  Thus,  the  number  of  providers 
reflects  only  those  providers  for  which 
we  had  cost  report  data  available  from 
FYs  1996, 1997, 1998,  and  1999  (see 
discussion  in  section  X.K.  of  this  final 
rule).  We  believe  these  hospitals 
provide  sufficient  data  to  determine 
appropriate  LTC-DRG  relative  weights, 
llierefore,  we  believe  the  discharges  of 
these  194  LTCHs  are  representative  of 
the  complete  LTCH  universe. 

These  impacts  reflect  the  estimated 
losses  or  gains  among  the  various 
classifications  of  providers  for  FY  2003. 
Prospective  payments  were  based  on  the 
final  standanl  Federal  rate  of  $34,956.15 
and  the  hospital's  estimated  case-mix 
based  on  FY  2001  claims  data.  These 
hospital  payments  were  compared  to  the 
hospital's  payments  based  on  its  cost 
from  the  cost  report  inflated  to  FY  2003 
and  subject  to  the  updated  per  discharge 
target  amount. 

3.  Calculation  of  Current  Payments 

To  calculate  current  costs,  cost  report 
data  are  trended  forward  from  the 
midpoint  of  the  cost  reporting  period  to 
the  midpoint  of  FY  2003  using  the 
methodology  set  forth  in  section 
X.K.2.b.  of  this  final  rule.  To  estimate 
current  payments,  we  determined 
payments  for  operating  costs  for  each 
LIXM  in  accordance  with  the 
methodology  in  section  1886(b)  of  the 
Act.  In  addition,  for  the  purposes  of 
these  impact  analyses,  in  estimating 
current  payments,  we  took  into 
consideration  the  increases  to  the 
hospital-specific  target  amounts  and  the 
cap  on  the  target  amounts  for  LTCHs 
provided  fot  by  section  307(a)(1)  of 
Public  Law  106-554,  and  the  enhanced 
bonus  pajrments  for  LTCHs  provided  for 
by  section  122  of  PubUc  Law  106-113. 
However,  as  we  discuss  in  section  X.K. 
of  this  final  rule,  in  accordance  with 


section  307(a)(2)  of  Public  Law  106-554. 
the  increases  to  the  hospital-specific 
target  amounts  and  the  cap  on  the  target 
amounts  for  LTCHs  provided  for  by 
section  307(a)(1)  of  Public  Law  10&-554, 
and  the  enhanced  bonus  payments  for 
LTCHs  provided  for  by  section  122  of 
Public  Law  106-113,  were  not  taken 
into  account  in  the  development  of  the 
budget  neutral  standard  Federal  rate  in 
the  prospective  payment  system  for 
LTCHs.  Further,  we  compute  payments 
for  capital-related  costs  consistent  with 
section  1886(g)(4)  of  the  Act.  To 
determine  each  LTCH's  average  per 
discharge  payment  amount  under  the 
current  pajrment  system,  operating  and 
capital-related  payments  are  added 
together,  and  then  the  total  payment  is 
divided  by  the  number  of  Medicare 
discharges  from  the  cost  reports.  Total 
payments  for  each  LTCH  are  then 
computed  by  multiplying  the  number  of 
discharges  from  the  FY  2001  MedPAR 
claims  data  by  the  average  per  discharge 
payment  amount. 

4.  Calculation  of  Prospective  Payments 

To  estimate  payments  under  the 
LTCH  prospective  payment  system,  we 
simulated  payments  on  a  case-by-case 
basis  by  applying  the  final  payment 
policy  for  short-stay  outliers  (as 
described  in  section  X.C.  of  this  final 
rule)  and  the  adjustments  for  area  wage 
differences  (as  described  in  section 
X.J.I,  of  this  final  rule)  and  for  the  cost- 
of-living  for  Alaska  and  Hawaii  (as 
described  in  section  X.J.  5.  of  this  final 
rule).  Additional  payments  will  also  be 
made  for  high-cost  outiier  cases  (as 
described  in  section  X.J.6.  of  this  final 
rule).  As  noted  in  section  X.J.  of  this 
final  rule,  we  will  not  make  adjustments 
for  geographic  reclassification,  indirect 
medical  education  costs,  or  a 
disproportionate  share  of  low-income 
patients. 

Next,  we  calculated  payments  using 
the  transition  blend  percentages  for  FY 
2003  (80  percent  of  current  reasonable 
cost-based  (TEFRA)  payments  and  20 
percent  of  payments  under  the  LTCH 
prospective  pa}mient  system)  and 
compared  that  estimated  blended 
payment  to  the  LTCH's  estimated 
payment  if  it  would  elect  payment 
based  on  100  percent  of  the  Federal  rate 
(section  X.N.  of  this  final  rule).  If  we 
estimated  that  a  LTCH  would  be  paid 
more  based  on  100  percent  of  the 
Federal  rate,  we  assumed  that  it  would 
elect  to  bypass  the  transition 
methodology  and  transition 
immediately  to  prospective  payments. 

Then  we  applied  the  6.6  percent 
reduction  to  payment  to  account  for  the 
effect  of  the  5-year  transition 
methodology  and  election  of  payment 
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based  on  100  percent  of  the  Federal  rate 
on  Medicare  program  payments  to  each 
LTCH's  estimated  payments  under  the 
prospective  payment  system  (section 
X.K.2.h.  of  this  final  nile).  The  impact 
based  on  our  projection  of  whether  a 
LTCH  will  be  paid  based  on  the 
transition  blend  methodology  or  will 
elect  payment  based  on  100  percent  of 
the  Federjil  rate  for  cost  reporting 
periods  beginning  during  FY  2003  is 
shown  below  in  Table  I. 

In  Table  D  below,  we  also  show  the 
impact  if  the  LTCH  prospective 
payment  system  were  fully 
implemented  in  FY  2003;  that  is,  as  if 
there  were  an  immediate  transition  to 
fully  Federal  prospective  payments 
under  the  LTCH  prospective  payment 
system  for  FY  2003.  Accordingly,  the 
6.6  percent  reduction  to  account  for  the 
5-year  transition  methodology  on 
LTCHs'  Medicare  program  payments 
was  not  applied  to  LTCHs'  estimated 
pajmients  imder  the  prospective 
pajrment  system.  Furthermore,  starting 
with  cost  reporting  periods  that  begin 
during  FY  2007,  the  5-year  transition 


period  would  have  ended,  and  all 
LTCHs  would  be  paid  based  on  100 
percent  of  the  standard  Federal  rate.  All 
payment  simulations  reflect  data 
trended  to  the  midpoint  FY  2003. 

Tables  I  and  II  below  illustrate  the 
aggregate  impact  of  the  payment  system 
among  various  classifications  of  LTCHs. 
The  first  column,  LTCH  Classification, 
identifies  the  type  of  LTCH.  The  second 
colimm  lists  the  number  of  LTCHs  of 
each  classification  type;  the  third 
colimm  identifies  the  number  of  long- 
term  care  cases;  and  the  fourth  column 
shows  the  ratio  of  prospective  payments 
to  current  payments. 

As  we  discuss  in  section  X.K.  of  this 
final  rule,  in  accordance  with  section 
307(a)(2)  of  Public  Law  106-554,  the 
increases  to  the  hospital-specific  target 
amounts  and  the  cap  on  the  target 
amounts  for  LTCHs  provided  for  by 
section  307(a)(1)  of  Public  Law  106-554, 
and  the  enhanced  bonus  payments  for 
LTCHs  provided  for  by  section  122  of 
Public  Law  106-113,  were  not  taken 
into  account  in  the  development  of  the 
budget  neutral  standard  Federal  rate  in 


the  prospective  payment  system  for 
LTCHs.  However,  as  we  noted  above,  for 
the  purposes  of  these  impact  analyses, 
in  estimating  current  payments  under 
the  TEFRA  payment  system,  we  took 
into  consideration  the  increases  to  the 
hospital-specific  target  amounts  and  cap 
on  the  target  amoimts  for  LTCHs 
provided  for  by  section  307(a)(1)  of 
Public  Law  106-554,  and  the  enhanced 
bonus  payments  for  LTCHs  provided  for 
by  section  122  of  Public  Law  106-113. 
Including  these  provisions  in  our 
estimate  of  current  payments  to  LTCHs 
under  the  TEFRA  payment  system 
increases  payments  to  LTCHs'  under  the 
TEFRA  pa)mient  system  in  the  aggregate 
by  approximately  3  percent.  Since 
payments  made  to  LTCHs  imder  the 
LTCH  prospective  payment  system  must 
be  budget  neutral  to  payments  made  to 
LTCHs  under  the  TEFRA  payment 
system  without  the  increases  provided 
for  by  those  provisions,  the  "New 
Payment  to  Current  Pa5mient  Ratio"  for 
all  providers  shown  in  Tables  I  and  II 
below  equals  approximately  0.97 
instead  of  1.00. 


Table  I.— Projected  Impact  Reflecting  20  Percent  of  Prospective  Payments  and  80  Percent  of  Current 
(TEFRA)  Payments  and  Option  To  Elect  Payment  Based  on  100  Percent  of  the  Federal  Rate 


LTCH  classification 


New  pay- 

Number of 

Number  of 

ment  to  cur- 

LTCHs 

LTCH  ca.ses 

rent  pay- 
ment ratio 

194 

72.149 

0.9762 

6 

2,189 

1.0539 

188 

69,960 

0.9754 

121 

50,296 

0.9814 

67 

19.664 

0.9569 

125 

42.617 

0.9632 

17 

7.841 

1.0200 

48 

20,795 

0.9908 

4 

896 

1.0261 

49 

19.073 

0.9634 

134 

50.616 

0.9769 

11 

2.460 

1.0633 

14 

9.487 

1.0289 

9 

3.276 

1.0405 

18 

6.265 

1.0067 

33 

9.245 

0.9994 

11 

3.314 

0.9860 

11 

2,898 

1.0006 

71 

30,248 

0.9415 

15 

2,491 

0.9647 

12 

4,925 

0.9729 

20 

3.119 

0.9926 

81 

20.659 

0.9756 

19 

7.433 

0.9593 

27 

13.248 

0.9768 

23 

13.035 

0.9739 

24 

14.655 

0.9839 

All  Providers 

By  Location: 

Rural  

Urt>an 

Large  

Other 

By  participation  date: 

After  October  1993  

Before  October  1983 

October  1983-September  1993 

Unknown 

By  ownership  control: 

Voluntary 

Proprietary  

Government 

By  census  region: 

New  England  

Middle  Atlantic  

South  Atlantic  

East  North  Central 

East  South  Central  

West  North  Central 

West  South  Central  

Mountain  

Pacific  

By  bed  size: 

Beds:  0-24  

Beds:  25-49  

Beds:  50-74  

Beds:  75-124  

Beds:  125-199  

Beds:  200+  
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TABLE  II.— Projected  Impact  Reflecting  the  Fully  Phased-In  Prospective  Payments 


LTCH  classification 


Numt)er  of 
LTCHs 


Numljer  of 
LTCH  cases 


New  pay- 
ment to  cur- 
rent pay- 
ment ratio 


-+- 


All  Providers 

By  Location: 

Rural  

Urban  

Large  

Other 

By  participation  date: 

After  October  1993 

Before  October  1983 

October  1983-September  1993 

Unknown 

By  ownership  control: 

Voluntary 

Proprietary  

Government 

By  census  region: 

New  England  

Middle  Atlantfc  

South  Atlantic  

East  North  Central 

East  South  Central 

West  North  Central 

West  South  Central  

Mountain  

Pacific  

By  bed  size: 

Beds:  0-24  

Beds:  25-49  

Beds:  50-74  

Beds:  75-124  

Beds:  125-199 

Beds:  200  +  


194 

6 

188 

121 

67 

125 

17 

48 

4 

49 

134 

11 

14 
9 

18 
33 
11 
11 
71 
15 
12 

20 
81 
19 
27 
23 
24 


72,149 

2,189 
69,960 
50,296 
19.664 

42,617 

7,841 

20,795 

896 

19,073 

50.616 

2.460 

9.487 
3,276 
6,265 
9,245 
3.314 
2,698 
30,248 
2,491 
4,925 

3,119 
20,659 

7,433 
13,248 
13.035 
14,655 


09767 

1  0963 
0.9740 
09833 
0.9505 

0.9566 
1.0560 
09955 
09502 

0.9641 
09780 
1,0447 

1  0676 
1.0918 
1.0018 
1.0212 
1.0175 
1  0187 
09213 
09323 
0  9676 

0.9827 
0  9838 
09125 
09687 
09955 
0.9909 


5.  Results 

We  have  prepared  the  following 
simunary  of  the  impact  (as  shown  in 
Table  I)  of  the  LTCH  prospective 
payment  system  set  forth  in  this  final 
rule. 

a.  Location 

The  majority  of  LTCHs  are  in  urban 
areas.  Approximately  3  percent  of  the 
LTCHs  are  identified  as  being  located  in 
a  rural  area,  and  approximately  3 
percent  of  all  LTCH  cases  are  treated  in 
these  rural  hospitals.  Impact  analysis  in 
Table  I  shows  that  the  new  pajrment  to 
current  payment  ratio  is  estimated  to  be 
1.0539  for  rural  LTCHs,  and  0.9754  for 
urban  LTCHs.  About  70  percent  of  the 
LTCH  cases  are  in  LTCHs  located  in 
large  urban  areas.  Large  urban  LTCHs 
have  a  new  payment  to  current  payment 
ratio  of  0.9814,  while  other  urban 
LTCHs  have  a  new  payment  to  current 
payment  ratio  of  0.9569.  (Table  I) 

b.  Participation  Date 

LTCHs  are  grouped  by  participation 
date  into  three  categories:  (1)  Before 
October  1983;  (2)  between  October  1983 
and  September  1993;  and  (3)  after 
October  1993.  We  did  not  have 


sufficient  OSCAR  data  on  four  LTCHs, 
which  we  labeled  as  an  "Unknown" 
category.  The  majority,  approximately 
59  percent,  of  the  LTCH  cases  are  in 
hospitals  that  began  participating  after 
October  1993  and  have  a  new  payment 
to  cmrrent  payment  ratio  of  0.9632  and 
approximately  11  percent  of  the  cases 
are  in  LTCHs  that  began  participating  in 
Medicare  before  October  1983  with  a 
new  payment  to  current  payment  ratio 
of  1.0200.  (Table  I) 

c.  Ovimership  Control 

LTCHs  are  grouped  into  three 
categories  based  on  ownership  control 
type:  (1)  Vohmtary;  (2)  proprietary;  and 
(3)  government.  We  expect  that 
government  LTCHs  will  gain  the  most 
from  the  payment  system  with  an 
estimated  new  payment  to  ciurent 
payment  ratio  of  1.0633,  although  only 
approximately  6  percent  of  LTCHs  are 
government  run.  Volimtary  and 
proprietary  LTCHs  have  a  new  payment 
to  current  payment  ratio  of  0.9634  and 
0.9769,  respectively.  (Table  I) 

d.  Census  Region 

LTCHs  located  in  most  regions  are 
expected  to  have  a  new  payment  to 


current  payment  ratio  of  greater  than 
0.97  percent.  Of  the  nine  census  regions, 
we  expect  that  LTCHs  in  the  Middle 
Atlantic  Region  will  have  the  highest 
new  payment  to  current  payment  ratio 
(1.0405).  We  expect  only  LTCHs  in  the 
West  South  Central  and  Mountain 
Regions  will  have  a  new  payment  to 
current  payment  ratio  of  less  than  0.97 
percent  (0.9415  and  0.9647, 
respectively).  (Table  I) 

e.  Bed  Size 

LTCHs  were  grouped  into  six 
categories  based  on  bed  size:  0-24  beds. 
25-49  beds.  50-74  beds.  75-124  beds, 
125-199  beds,  and  200+  beds.  The  new 
payment  to  current  payment  ratios  for 
all  bed  size  categories  is  expected  to  be 
greater  than  0.95  percent.  The  majority 
of  LTCHs  were  in  bed  size  categories 
where  the  new  payment  to  current 
payment  ratio  is  estimated  to  be  greater 
than  0.97  percent.  LTCHs  with  between 
0-24  beds  have  the  highest  estimated 
new  payment  to  current  payment  ratio 
(0.9926),  while  LTCHs  with  between 
50-74  beds  have  the  lowest  estimated 
new  payment  to  current  payment  ratio 
(0.9593).  (Table  I) 
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6.  Effect  on  the  Medicare  Program 

Based  on  actuarial  projections 
resulting  from  our  experience  with  other 
prospective  payment  systems,  we 
estimate  that  Medicare  spending  (total 
Medicare  program  payments)  for  LTCH 
services  over  the  next  5  years  would  be: 


Fiscal  year 


2003 
2004 
2005 
2006 
2007 


Estimated 
payments 
($  in  mil- 
lions) 


$1,590 
1,690 
1,790 
1,900 
2,000 


These  estimates  are  based  on  the 
current  estimate  of  increase  in  the 
excluded  hospital  market  basket  of  3.5 
percent  for  FY  2003,  3.4  percent  for  FY 
2004,  3.5  percent  for  FY  2005,  3.2 
percent  for  FY  2006,  and  2.9  percent  for 
FY  2007.  We  estimate  that  there  would 
be  an  increase  in  Medicare  beneficiary 
enrollment  of  1.7  percent  in  FY  2003,. 
1.8  percent  in  FY  2004, 1.5  percent  in 
FYs  2005  and  2006,  and  1.9  percent  in 
FY  2007,  and  an  estimated  increase  in 
the  total  number  of  LTCHs. 

Consistent  with  the  statutory 
requirement  for  budget  neutrality,  we 
intend  for  estimated  aggregate  payments 
under  the  LTCH  prospective  payment 
system  to  equal  the  estimated  aggregate 
pa)rments  that  would  be  made  if  the 
LTCH  prospective  payment  system  were 
not  implemented.  Our  methodology  for 
estimating  pa}mients  for  purposes  of  the 
budget  neutrality  calculations  uses  the 
best  available  data  and  necessarily 
reflects  assumptions.  When  the  LTCH 
prospective  payment  system  is 
implemented,  we  will  monitor  payment 
data  and  evaluate  the  ultimate  accuracy 
of  the  assumptions  used  to  calculate  the 
budget  neutrality  calculations  (for 
example,  inflation  factors,  intensity  of 
services  provided,  or  behavioral 
response  to  the  implementation  of  the 
LTCH  prospective  payment  system,  as 
discussed  in  section  X.K.  of  this  final 
rule).  To  the  extent  the  assumptions 
significantly  differ  from  actual 
experience,  the  aggregate  amount  of 
actual  pa)anents  may  turn  out  to  be 
significantly  higher  or  lower  than  the 
estimates  on  which  the  budget 
neutrality  calculations  are  based. 

Section  123  of  Public  Law  106-113 
and  section  307  of  Public  Law  106-554 
provide  the  Secretary  extremely  broad 
authority  in  developing  the  LTCH 
prospective  payment  system,  including 
the  authority  for  appropriate 
adjustments.  In  accordance  with  this 
broad  authority,  we  plan  to  discuss  in 
a  futiire  proposed  rule  a  possible  one- 


time prospective  adjustment  to  the 
LTCH  prospective  payment  system  rates 
so  that  the  effect  of  the  difference 
between  actual  payments  and  estimated 
payments  for  the  first  year  of  LTCH 
prospective  pajmient  system  is  not 
perpetuated  in  the  prospective  payment 
system  rates  for  future  years.  (We  note 
that  in  other  contexts  (for  example, 
outlier  payments  imder  the  acute  care 
hospital  inpatient  prospective  payment 
system)  differences  between  estimated 
payments  and  actual  payments  for  a 
given  year  are  not  built  into  the 
prospective  payment  system  rates  for 
subsequent  years.  However,  the 
statutory  ratesetting  scheme  under  the 
LTCH  prospective  payment  system  is 
very  different  than  in  other  contexts.) 

7.  Effect  on  Medicare  Beneficiaries 

Under  the  LTCH  prospective  payment 
system,  hospitals  will  receive  payment 
based  on  the  average  resources 
consumed  by  patients  for  each 
diagnosis.  We  do  not  expect  any 
changes  in  the  quality  of  care  or  access 
to  services  for  Medicare  beneficiaries 
under  the  LTCH  prospective  payment 
system,  but  we  expect  that  paying 
prospectively  for  LTCH  services  will 
enhance  the  efficiency  of  the  Medicare 
program. 

8.  Computer  Hardware  and  Software 

We  do  not  anticipate  that  hospitals 
will  incur  additional  systems  operating 
costs  in  order  to  effectively  participate 
in  the  prospective  payment  system  for 
LTCHs.  We  believe  that  LTCHs  possess 
the  computer  hardware  capability  to 
handle  the  LTC-DRGs,  computerization, 
data  transmission,  and  GROUPER 
software  requirements.  Our  belief  is 
based  upon  indications  that 
approximately  99  percent  of  hospital 
inpatient  claims  currently  are  submitted 
electronically.  Moreover,  LTCHs  have 
the  option  of  purchasing  data  collection 
software  that  can  be  used  to  support 
other  clinical  or  operational  needs  (for 
example,  care  planning,  quality 
assurance,  or  billing)  or  other  regulatory 
requirements  for  reporting  patient 
information. 

C.  Alternatives  Considered 

Section  123  of  Public  Law  106-113 
specifies  that  the  case-mix  adjusted 
prospective  payment  system  must  be  a 
per  discharge  system  based  on  DRGs, 
and  section  307(b)  of  Public  Law  106- 
554  directs  the  Secretary  to  examine  the 
"feasibility  and  the  impact  of  basing 
payment  under  such  a  system  on  the  use 
of  existing  (or  refined)  hospital 
diagnosis-related  groups  (DRGs)  that 
have  been  modified  to  account  for 
different  resource  use  of  LTCH  patients 


as  well  as  the  use  of  the  most  recently 
available  hospital  discharge  data." 
Section  307(b)  further  requires  the 
Secretary  to  "examine"  appropriate 
adjustments  to  the  system  such  as 
adjustments  to  DRG  weights,  area  wage 
adjustments,  geographic  reclassification, 
outliers,  updates,  and  a  disproportionate 
share  adjustment  consistent  with 
section  1886(d)(5)(F)  of  the  Act. 
Generally,  the  statute  confers  broad 
authority  on  the  Secretary  in  designing 
the  key  elements  of  the  system.  Our 
considerations  of  the  patient 
classification  systems  are  explained  in 
detail  in  section  IX.G.  of  this  final  rule. 
Our  evaluation  of  alternative  features 
and  adjustment  factors  for  the  LTCH 
prospective  payment  system  are  set 
forth  in  section  X.J.  of  this  final  rule.  In 
the  March  22,  2002  proposed  rule,  we 
solicited  public  comments  regarding  our 
proposed  policies  and  system  design. 
Those  public  comments  and  our 
responses  are  located  in  the  appropriate 
subject  sections. 

D.  Executive  Order  12866 

In  accordance  with  the  provisions  of  ' 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

Xm.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995,  we  are  required  to  provide  30- 
day  notice  in  the  Federal  Register  and 
solicit  public  comment  before  a 
collection  of  information  requirement  is 
submitted  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
approval.  In  order  to  fairly  evaluate 
whether  an  information  collection 
should  be  approved  by  OMB,  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  requires  that  we 
solicit  comment  on  the  following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  canying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Reconunendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

In  the  March  22,  2002  proposed  rule, 
we  solicited  and  received  no  public 
comments  on  each  of  these  issues  for 
the  following  proposed  sections  that 
contain  information  collection 
requirements: 
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§§412.116(aM4)  and  412.541(b)  and  (•) 
Mathod  of  payment:  periodic  interim 
payments  and  accaiarated  payments. 

Under  §  412.116(a)(4),  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  payments  to  a  LTCH 
for  inpatient  hospital  services  imder  the 
prospective  pajnment  system  would  be 
made  as  described  in  §412.541.  Section 
412.541(b)  provides  that  a  LTCH  may 
receive  periodic  interim  pajmients  for 
Part  A  services,  subject  to  the  provisions 
of  §  413.64(h).  Section  413.64(h) 
specifies  that  the  request  for  periodic 
interim  payments  must  be  made  to  the 
fiscal  intermediary.  Section  412.541(e) 
states  that,  upon  request,  an  accelerated 
payment  may  be  made  to  a  LTCH  that 
is  not  receiving  a  periodic  interim 
payment  if  the  LTCH  is  experiencing 
financial  difficulties. 

We  estimate  that  the  burden 
associated  with  this  provision  is  the 
time  it  takes  a  LTCH  to  prepare  and 
submit  its  request  for  periodic  interim 
pajonents  or  accelCTated  payments.  We 
estimate  that  approximately  three 
LTCHs  would  request  periodic  interim 
pajmients  under  die  prospective 
payment  system  and  that  it  would  take 
each  hospital  1  hour  to  prepare  and 
make  the  request.  We  estimate  that 
approximately  two  LTCHs  would 
request  accelerated  pajrments  and  that  it 
would  take  them  approximately  30 
minutes  each  to  prepare  and  submit 
their  written  request,  for  a  total 
estimated  annual  binden  of  1  hour. 

Both  of  these  sections  of  the 
regulations  are  exempt  from  the  PRA 
since  the  two  requirements  would  affect 
less  than  10  LTCMs  per  year  (see  5  CFR 
Part  1320.3(c)(4)). 

§412.508(bX1)and(bX2)    Content  of 
physician  acicnowiedgefnent  statement  and 
completion  of  aclmowiedgement 

Section  412.508(b)  provides  that  a 
physician  must  complete  an 
acknowledgement  statement  that  each 
patient's  principal  and  secondary 
diagnoses  and  major  procedines 
performed  are  documented  by  the 
physician's  entries  in  the  patient's 
medical  record.  Section  412.508(b)(1) 
specifies  that  when  a  claim  is 
submitted,  the  LTCH  must  have  a  signed 
and  dated  acknowledgement  from  the 
attending  physician  that  the  physician 
has  received  notice  of  the  required 
acknowledgement  of  entries  in  the 
patient's  medical  record  and  that 
anyone  who  misrepresents,  falsifies,  or 
conceals  essential  information  required 
for  pajmient  of  Federal  funds  may  be 
subject  to  fine,  imprisonment,  or  civil 
penalty  under  applicable  laws.  Section 
412.508(b)(2)  specifies  that  the 
acknowledgement  must  be  completed 


by  the  physician  at  the  time  the 
physician  is  granted  admitting 
privileges  at  the  hospital  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  In  addition,  under  this 
section,  there  is  a  requirement  for 
LTCHs  to  enter  into  an  agreement  with 
aQIO. 

As  stipulated  under  section  4202(b) 
"Waiver  of  Paperwork  Reduction,"  of 
Public  Law  100-203,  these  collection 
requirements  are  exempt  from  the  PRA. 

§  41 2.51 1    Reporting  and  recordlteeping 
requirements. 

Under  §412.511,  a  LTCH  subject  to 
the  prospective  payment  system 
described  in  this  final  rule  must  meet 
the  recordkeeping  and  cost  reporting 
requirements  of  §§413.20  and  413.24. 
While  §§413.20  and  413.24  are  subject 
to  the  PRA,  the  burden  associated  with 
these  requirements  are  currently 
captured  in  approved  collections  0938- 
0463,  expiration  date  of  May  31,  2004; 
0938-0758,  expiration  date  of  February 
28,  2005;  0938-0037,  expiration  date  of 
February  28,  2005;  and  0938-0050 
expiration  date  of  May  31,  2004. 

§41 2.533(b)    Transition  payments:  Eiection 
not  to  be  paid  under  the  transitional  period 
mettiodology. 

Under  §412. 533(b),  a  LTCH  may  elect 
to  be  paid  based  on  100  percent  of  the 
Federal  prospective  payment  rate  at  the 
start  of  any  of  its  cost  reporting  periods 
during  a  5-year  transition  period 
beginning  on  or  after  October  1,  2002, 
and  before  October  1,  2007,  without 
regard  to  the  transitional  percentages. 
Section  412.533(b)  specifies  that  the 
request  to  make  the  election  must  be 
made  in  writing  to  the  Medicare 
intermediary  by  the  LTCH  and  received 
no  later  than  November  1,  2002  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002  through  November  30, 
2002  and  no  later  than  30  days  before 
the  begiiming  of  the  cost  reporting 
period  for  cost  reporting  periods 
beginning  on  or  after  December  1,  2002. 

We  estimate  that  94  LTCHs  would 
make  a  request  to  elect  to  receive  the 
full  Federal  prospective  payment  rate 
and  that  it  would  take  each  LTCH 
approximately  15  minutes  each  to 
prepare  and  submit  their  written 
request,  for  a  total  estimated  annual 
burden  of  24  hours. 

Based  on  comments  received  and  our 
analysis  of  plaimed  monitoring 
activities,  in  this  final  rule  we  have 
added  an  additional  requirement 
regarding  collection  of  information  at 
§412.22  concerning  a  LTCH's  (or  a 
LTCH  satellite's)  notification  to  its 
Medicare  fiscal  intermediary  and  CMS 
of  its  co-located  status.  Under 


§§  412.22(e)(6)  and  {h)(5),  a  LTCH  or  a 
satellite  of  a  LTCH  that  occupies  space 
in  a  building  used  by  another  hospital, 
or  in  one  or  more  entire  buildings 
located  on  the  same  campus  as 
buildings  used  by  another  hospital  must 
notify  its  fiscal  intennediar>'  and  CMS 
in  writing  of  its  co-location  within  60 
days  of  its  first  cost  reporting  period 
that  begins  on  or  after  October  1,  2002. 

We  estimate  that  the  burden 
associated  with  this  provision  is  the 
time  it  would  take  for  a  LTCH  or  a 
satellite  of  a  LTCH  to  prepare  and 
submit  its  notification  to  its  fiscal 
intermediary  and  CMS.  At  this  time,  we 
estimate  that  100  LTCHs  and  satellites 
of  LTCHs  will  take  15  minutes  each  to 
comply  with  these  provisions  for  a  total 
burden  of  25  hours.  The  total  burden 
associated  with  the  collection 
requirements  referenced  in  this  rule  is 
49  annual  hours. 

We  have  submitted  the  information 
collection  requirements  under  §§412.22 
and  412.533  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  the  authority  of  PRA. 
These  requirements  are  not  effective 
until  they  are  approved  by  OMB. 

If  you  nave  any  comments  on  the 
information  collection  requirements  of 
§§  412.22(e)(6)  and  (h)(5),  please  mail 
one  original  and  three  copies  directly  to 
the  following: 

Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Standards  and  Security  Group,  Office 
of  Regulations  Development  and 
Issuances,  7500  Security  Boulevard, 
Room  N2-14-26,  Baltimore,  MD 
21244-1850.  Attn:  John  Burke.  CMS- 
1177-F;and 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  10235.  Washington, 
DC  20503  Attn:  Brenda  Aguilar,  CMS 
Desk  Officer 

List  of  Subjects 

42  CFR  Part  412 

Administrative  practice  and 
procedure.  Health  facilities.  Medicare. 
Puerto  Rico,  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  413 

Health  facilities,  Kidney  diseases. 
Medicare,  Puerto  Rico.  Reporting  and 
recordkeeping  requirements. 

42  CFR  Part  476 

Health  care.  Health  professional. 
Health  record.  Peer  Review 
Organizations  (PRO),  Penalties,  Privacy. 
Reporting  and  recordkeeping 
requirements. 
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42  CFR  Chapter  IV  is  amended  as  set 
forth  below: 

PART  412— PROSPECTIVE  PAYMENT 
SYSTEMS  FOR  INPATIENT  HOSPITAL 
SERVICES  I 

1.  The  authority  dtation  for  part  412 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

Subpart  A— General  Proviaions 

2.  Section  §412.1  is  amended  by: 

a.  Adding  a  new  paragraph  (a)(3); 

b.  Redesignating  paragraph  (b)(12)  as 
paragraph  (b)(13);  and 

c.  Adding  a  new  paragraph  (b)(12). 

f  412.1    Scope  of  part 

(a)  Purpose.  *   *  * 

(3)  This  part  implements  section  123 
of  Public  Law  106-113,  which  provides 
for  the  establishment  of  a  prospective 
payment  system  for  the  costs  of 
inpatient  hospital  services  furnished  to 
Medicare  beneficiaries  by  long-term  care 
hospitals  described  in  section 
1886(d)(l)(B)(iv)  of  the  Act,  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002.  This  part  also  reflects 
the  provisions  of  section  307  of  Public 
Law  106-554,  which  state  that  the 
Secretary  shall  examine  and  may 
provide  for  appropriate  adjustments  to 
the  long-term  care  hospital  prospective 
payment  system,  including  adjustments 
to  diagnosis-related  group  (DRG) 
weights,  area  wage  adjustments, 
geographic  reclassification,  outlier 
adjustments,  updates,  and 
disproportionate  share  adjustments 
consistent  with  section  1886(d)(5)(F)  of 
the  Act. 

(b)  Summa/yo/co/itejif.  *  *  * 
(12)  Subpart  O  of  this  part  describes 

the  prospective  payment  system 
specified  in  paragraph  (a)(3)  of  this 
section  for  long-term  care  hospitals  and 
sets  forth  the  general  methodology  for 
paying  for  the  operating  and  capital-' 
related  costs  of  inpatient  hospital 
services  furnished  by  long-term  care 
hospitals,  effective  with  cost  reporting 
periods  beginning  on  or  after  October  1, 
2002.  I 


Sutipart  B— Hoapttal  Sarvicea  Subject 
to  and  Excluded  from  the  Proapectlve 
Payment  Syatama  for  Inpatient 
Operating  Coata  and  Inpatient  Capital- 
RelatadCoata 

3.  Section  412.20  is  amended  by: 

a.  Revising  paragraph  (a). 

b.  Redesignating  paragraph  (c)  as 
paragraph  (d). 


c.  Adding  a  new  paragraph  (c). 

§412.20    Hospital  services  tubjecTtotiie 
prospective  paytnertt  systems. 

(a)  Except  for  services  described  in 
paragraphs  (b),  (c),  and  (d)  of  this 
section,  all  covered  inpatient  hospital 
services  furnished  to  beneficiaries 
during  subject  cost  reporting  periods  are 
paid  under  the  prospective  payment 
systems  specified  in  §  412.1(a)(1). 
***** 

(c)  Effective  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
covered  inpatient  hospital  services 
furnished  to  Medicare  beneficiaries  by  a 
long-term  care  hospital  that  meets  the 
conditions  for  payment  of  §§  412.505 
through  412.511  are  paid  imder  the 
prospective  payment  system  described 
in  subpart  O  of  this  part. 
***** 

4.  Section  412.22  is  amended  by 
revising  paragraph  (b)  and  adding  a  new 
paragraph  (e)(6)  and  {h){5)  to  read  as  " 
follows: 

§  41 2.22    Excluded  fiospttals  and  hospital 
units:  General  rules. 

***** 

(b)  Cost  reimbursement.  Except  for 
those  hospitals  specified  in  paragraph 
(c)  of  this  section  and  §§  412.20(b)  and 
(c),  all  excluded  hospitals  (and  excluded 
hospital  units,  as  described  in  §§  412.23 
through  412.29)  are  reimbiused  imder 
the  cost  reimbursement  rules  set  forth  in 
part  413  of  this  subchapter,  and  are 
subject  to  the  ceiling  on  the  rate  of 
hospital  cost  increases  described  in 
§413.40  of  this  subchapter. 
***** 

(e)  Hospitals-within-hospitals.  *  *  • 
(6)  Notification  of  co-located  status.  A 
long-term  care  hospital  that  occupies 
space  in  a  building  used  by  another 
hospital,  or  in  one  or  more  entire 
buildings  located  on  the  same  campus 
as  buildings  used  by  another  hospital 
and  that  meets  the  criteria  of  paragraphs 
(e)(1)  through  (e)(5)  of  this  section  must 
notify  its  fiscal  intermediary  and  CMS 
in  writing  of  its  co-location  within  60 
days  of  its  first  cost  reporting  period 
that  begins  on  or  after  October  1,  2002. 
***** 

(h)  Satellite  facilities.  *  *  * 

(5)  Notification  of  co-located  status.  A 
satellite  of  a  long-term  care  hospital  that 
occupies  space  in  a  building  used  by 
another  hospital,  or  in  one  or  more 
entire  buildings  located  on  the  same 
campus  as  buildings  used  by  another 
hospital  and  that  meets  the  criteria  of 
paragraphs  (h)(1)  through  (h)(4)  of  this 
section  must  notify  its  fiscal 
intermediary  and  CMS  in  writing  of  its 
co-location  within  60  days  of  its  first 


cost  reporting  period  beginning  on  or 
after  October  1,  2002. 

5.  Section  412.23  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 

§412.23    Excluded  hospitals: 
Classifications. 

***** 

(e)  Long-term  care  hospitals.  A  long- 
term  care  hospital  must  meet  the 
requirements  of  paragraph  (e)(1)  and 
(e)(2)  of  this  section  and,  where 
applicable,  the  additional  requirements 
of  §  412.22(e),  to  be  excluded  from  the 
prospective  payment  systems  specified 
in  §  412.1(a)(1)  and  to  be  paid  under  the 
prospective  payment  system  specified 
in  §  412.1(a)(3)  and  in  Subpart  O  of  this 
part. 

(1)  Provider  agreements.  The  hospital 
must  have  a  provider  agreement  imder 
Part  489  of  this  chapter  to  participate  as 
a  hospital;  and 

(2)  Average  length  of  stay,  (i)  The 
hospital  must  have  an  average  Medicare 
inpatient  length  of  stay  of  greater  than 
25  days  (which  includes  all  covered  and 
noncovered  days  of  stay  of  Medicare 
patients)  as  calculated  imder  paragraph 
(e)(3)  of  this  section;  or 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  August  5, 1997,  a 
hospital  that  was  first  excluded  from  the 
prospective  payment  system  under  this 
section  in  1986  meets  ihe  length  of  stay 
criterion  if  it  has  an  average  inpatient 
length  of  stay  for  all  patients,  including 
both  Medicare  and  non-Medicare 
inpatients,  of  greater  than  20  days  and 
demonstrates  that  at  least  80  percent  of 
its  annual  Medicare  inpatient  discharges 
in  the  12-month  cost  reporting  period 
ending  in  fiscal  year  1997  have  a 
principal  diagnosis  that  reflects  a 
finding  of  neoplastic  disease  as  defined 
in  paragraph  (f)(lXiv)  of  this  section. 

(3)  Galculation  of  average  length  of 
stay,  (i)  Subject  to  the  provisions  of 
paragraphs  (e)(3)(ii)  and  (e)(3)(iii)  of  this 
section,  the  average  Medicare  inpatient 
length  of  stay  is  calculated  by  dividing 
the  total  niunber  of  covered  and 
noncovered  days  of  stay  of  Medicare 
inpatients  (less  leave  or  pass  days)  by 
the  number  of  total  Medicare  discharges 
for  the  hospital's  most  recent  complete 
cost  reporting  period. 

(ii)  If  a  change  in  the  hospital's 
Medicare  average  length  of  stay  is 
indicated,  the  calculation  is  made  by  the 
same  method  for  the  immediately 
preceding  6-month  period. 

(iii)  If  a  hospital  has  luidergone  a 
change  of  ownership  (as  described  in 
§489.18  of  this  chapter)  at  the  start  of 
a  cost  reporting  period  or  at  any  time 
within  the  preceding  6  months,  the 
hospital  may  be  excluded  from  the 
prospective  payment  system  as  a  long- 
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term  care  hospital  for  a  cost  reporting 
period  if,  for  ihe  6  months  immediately 
preceding  the  start  of  the  period 
(including  time  before  die  change  of 
ownership),  the  hospital  has  the 
required  Medicare  average  length  of 
stay,  continuously  operated  as  a 
hospital,  and  continuously  participated 
as  a  hospital  in  Medicare. 

(4)  Definition  of  new  long-term  care 
hospital.  For  purposes  of  payment 
imder  the  long-term  care  hospital 
prospective  pajonent  system  under 
Subpart  O  of  this  part,  a  new  long-term 
care  hospital  is  a  provider  of  inpatient 
hospital  services  that  meets  the 
qualifying  criteria  in  paragraphs  (e)(1) 
and  (e)(2)  of  this  section  and,  under 
present  or  previous  ownership  (or  both), 
its  first  cost  reporting  period  as  a  LTCH 
begins  on  or  after  October  1,  2002. 


Subpart  H— Paymanta  to  Hoapltala 
Under  the  Proapectlve  Payment 
Syatama 

6.  In  §412.116,  the  heading  of 
paragraph  (a)  is  revised  and  a  new 
paragraph  (a)(4)  is  added  to  read  as 
follows: 

§412.116    Method  of  payment 

(a)  General  rules.  *  *  * 
(4)  Fpr  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
payments  for  inpatient  hospital  services 
furnished  by  a  long-term  care  hospital 
that  meets  the  conditions  for  payment  of 
§§412.505  through  412.511  are  made  as 
described  in  §  412.521. 
***** 

7.  A  new  subpart  O  is  added  to  read 
as  follows: 

Subpart  O-^roqiectiTe  Payment 
System  for  Long-Term  Care  Hospitals 

Sec. 

412.500    Basis  and  scope  of  subpart. 

.412.503    DeRnitions. 

412.505    Conditions  for  payment  under  the 
prospective  payment  system  for  long- 
term  care  hospitals. 

412.507  Limitation  on  charges  to 
beneflciaries. 

412.508  Medical  review  requirements. 

412.509  Furnishing  of  inpatient  hospital 
services  directly  or  under  arrangement. 

412.511    Reporting  and  recordkeeping 

requirements. 
412.513    Patient  classification  system. 
412.515    LTC-DRG  weighting  factors. 
412.517    Revision  of  LTC-DRG  group 

classincations  and  weighting  factors. 
412.521    Basis  of  payment. 
412.523    Methodology  for  calculating  the 

Federal  prospective  payment  rates. 
412.52S    Adjustments  to  the  Federal 

prospective  payment. 
412.529    Special  payment  provisions  for 

short-stay  outliers. 


412.531  Special  payment  provisions  when 
an  interruption  of  a  stay  occurs  in  a  long- 
term  care  hospital. 

412.532  Special  payment  provisions  for 
patients  who  are  transferred  to  onsite 
providers  and  readmitted  to  a  long-term 
care  hospital. 

412.533  Transition  payments. 
412.535    Publication  of  the  Federal 

prospective  payment  rates. 
412.541     Method  of  payment  under  the  Ipng- 
term  care  hospital  prospective  payment 
system. 

Subpart  O— Proapectlve  Payment 
Syatam  for  Long-Term  Care  Hoapltala 

S  41 2.500    Basis  and  scope  of  sul>part. 

(a)  Basis.  This  subpart  implements 
section  123  of  Public  Law  106-113, 
which  provides  for  the  implementation 
of  a  prospective  payment  system  for 
long-term  care  hospitals  described  in 
section  1886(d)(l)(B)(iv)  of  the  Act.  This 
subpart  also  reflects  the  provisions  of 
section  307  of  Public  Law  106-554, 
which  state  that  the  Secretary  shall 
examine  and  may  provide  for 
appropriate  adjustments  to  that  system, 
including  adjustments  to  DRG  weights, 
area  wage  adjustments,  geographic 
reclassification,  outliers,  updates,  and 
disproportionate  share  adjustments 
consistent  with  section  1886(d)(5)(F)  of 
the  Act. 

(b)  Scope.  This  subpart  sets  forth  the 
framework  for  the  prospective  payment 
system  for  long-term  care  hospitals, 
including  the  methodology  used  for  the 
development  of  payment  rates  and 
associated  adjustments  and  related 
rules.  Under  this  system,  for  cost 
reporting  periods  beginning  on  or  after 
October  1,  2002,  payment  for  the 
operating  and  capital-related  costs  of 
inpatient  hospital  services  furnished  by 
long-term  care  hospitals  is  made  on  the 
basis  of  prospectively  determined  rates 
and  applied  on  a  per  discharge  basis. 

§412.503    Definitions. 

As  used  in  this  subpart — 
CMS  stands  for  the  Centers  for 

Medicare  k  Medicaid  Services. 
Discharge.  A  Medicare  patient  in  a 

long-term  care  hospital  is  considered 

discharged  when — 

(1)  For  purposes  of  the  long-term  care 
hospital  qualification  calculation,  as 
described  in  §  412.23(e)(3),  the  patient  is 
formally  released; 

(2)  For  purposes  of  payment,  as 
described  in  §  412.521(b),  the  patient 
stops  receiving  Medicare-covered  long- 
term  care  services;  or 

(3)  The  patient  dies  in  the  long-term 
care  facility. 

LTC-DRG  stands  for  the  diagnosis- 
related  group  used  to  classify  patient 
discharges  from  a  long-term  care 
hospital  based  on  clinical  characteristics 


and  average  resource  use,  for 
prospective  payment  purposes. 

Outlier  payment  means  an  additional 
payment  beyond  the  standard  Federal 
prospective  payment  for  cases  with 
unusually  high  costs. 

QfO  (formerly  PRO  or  Peer  Review 
Organization)  stands  for  the  Quality 
Improvement  Organization. 

f  41 2.505  Conditions  for  payment  under 
ttte  prospective  payment  system  for  long- 
term  care  hospitals. 

(a)  Long-term  care  hospitals  subject  to 
the  prospective  payment  system.  To  be 
eligible  to  receive  payment  under  the 
prospective  payment  system  specified 
in  this  subpart,  a  long-term  care  hospital 
must  meet  the  criteria  to  be  classified  as 
a  long-term  care  hospital  set  forth  in 

§  412.23(e)  for  exclusion  from  the  acute 
care  hospital  inpatient  prospective 
payment  systems  specified  in 
§  412.1(a)(1).  This  condition  is  subject  to 
the  special  payment  provisions  of 
§  412.22(c),  the  provisions  on  change  in 
hospital  status  of  §  412.22(d).  the 
provisions  related  to  hospitals-within- 
hospitals  under  §  412.22(e).  and  the 
provisions  related  to  satellite  facilities 
under  §  412.22(h). 

(b)  General  requirements.  (1)  Effective 
for  cost  reporting  periods  beginning  on 
or  after  October  1,  2002,  a  long-term 
care  hospital  must  meet  the  conditions 
for  payment  of  this  section, 

§ 412.22(e)(6)  and  (h)(5).  and  §§412.507 
through  §412.511  to  receive  payment 
under  the  prospective  payment  system 
described  in  this  subpart  for  inpatient 
hospital  services  furnished  to  Medicare 
beneficiaries. 

(2)  If  a  long-term  care  hospital  fails  to 
comply  fully  with  these  conditions  for 
payment  with  respect  to  inpatient 
hospital  services  furnished  to  one  or 
more  Medicare  beneficiaries,  CMS  may 
withhold  (in  full  or  in  part)  or  reduce 
Medicare  payment  to  the  hospital. 

§412.507    Limitation  on  charges  to 
tMneficlaries. 

{a)  Prohibited  charges.  Except  as 
provided  in  paragraph  (b)  of  this 
section,  a  long-term  care  hospital  may 
not  charge  a  beneficiary  for  any  covered 
services  for  which  payment  is  made  by 
Medicare,  even  if  the  hospital's  costs  of 
furnishing  services  to  that  beneficiary- 
are  greater  than  the  amount  the  hospital 
is  paid  under  the  prospective  payment 
system.  If  Medicare  has  paid  the  full 
LTC-DRG  payment,  that  payment 
applies  to  the  hospital's  costs  for 
services  furnished  until  the  high-cost 
outlier  threshold  is  met.  If  Medicare 
pays  less  than  the  full  LTC-DRG 
payment,  that  payment  only  applies  to 
the  hospital's  costs  for  those  costs  or 
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days  used  to  calculate  the  Medicare 
payment. 

(b)  Permitted  charges.  (1)  A  long-term 
care  hospital  that  receives  a  hill  LTC- 
DRG  payment  under  this  subpart  for 
covered  days  in  a  hospital  stay  may 
charge  the  Medicare  beneficiary  only  for 
the  applicable  deductible  and 
coinsiuance  amounts  under  §§  409.82, 
409.83,  and  409.87  of  this  subchapter, 
and  for  items  and  services  as  specified 
under  §  489.20(a)  of  this  chapter. 

(2)  A  long-term  care  hospital  that 
receives  less  than  the  full  LTC-DRG 
payment  for  a  short-stay  case,  in 
accordance  with  §412.529,  may  only 
charge  the  Medicare  beneficiary  for  the 
applicable  deductible  and  coinsurance 
under  §§409.82,  409.83,  and  409.87  of 
this  subchapter,  for  items  and  services 
as  specified  imder  §  489.20(a)  of  this 
chapter,  and  for  services  provided 
during  the  stay  that  were  not  the  basis 
for  the  short-stay  payment. 

§412.506    Medical  raviaw  requirements. 

(a)  Admission  and  quality  review.  A 
long-term  care  hospital  must  have  an 
agreement  with  a  QIO  to  have  the  QIO 
review,  on  an  ongoing  basis,  the 
following: 

(1-)  The  medical  necessity, 
reasonableness,  and  appropriateness  of 
hospital  admissions  and  discharges. 

(2)  The  medical  necessity, 
reasonableness,  and  appropriateness  of 
inpatient  hospital  care  for  which 
additional  payment  is  sought  under  the 
outlier  provisions  of  §§  412.523(d)(1) 
and  412.525(a). 

(3)  The  validity  of  the  hospital's 
diagnostic  and  procedural  information. 

(4)  The  completeness,  adequacy,  and 
quality  of  the  services  furnished  in  the 
hospital. 

(5)  Other  medical  or  other  practices 
with  respe(:t  to  beneficiaries  or  billing 
for  services  furnished  to  beneficiaries. 

(b)  Physician  acknowledgement. 
Payment  under  the  long-term  care 
hospital  prospective  payment  system  is 
based  in  part  on  each  f>atient's  principal 
and  secondary  diagnoses  and  major 
procedures  performed,  as  evidenced  by 
the  physician's  entries  in  the  patient's 
medical  record.  The  hospital  must 
assure  that  physicians  complete  an 
acknowledgement  statement  to  this 
effect  in  accordance  with  paragraphs 
(b)(1)  and  (b)(2)  of  this  section. 

(1)  Content  of  physician 
acknowledgement  statement.  When  a 
claim  is  submitted,  the  hospital  must 
have  on  file  a  signed  and  dated 
acknowledgement  bom  the  attending 
physician  that  the  physician  has 
received  the  following  notice: 

Notice  to  Physicians:  Medicare  payment  to 
hospitals  is  based  in  part  on  each  patient's 


principal  and  secondary  diagnoses  and  the 
major  procedures  performed  on  the  patient, 
as  attested  to  by  the  patient's  attending 
physician  by  virtue  of  his  or  her  signature  in 
the  medical  record.  Anyone  who 
misrepresents,  falsiBes,  or  conceals  essential 
information  required  for  pa)anent  of  Federal 
funds,  may  be  subject  to  fine,  imprisonment, 
or  civil  penalty  under  applicable  Federal 
laws. 

(2)  Completion  of  acknowledgement. 
The  acknowledgement  must  be 
completed  by  the  physician  at  the  time 
that  the  physician  is  granted  admitting 
privileges  at  the  hospital,  or  before  or  at 
the  time  the  physician  admits  his  or  her 
first  patient.  Existing  acknowledgements 
signed  by  physicians  already  on  staff 
remain  in  effect  as  long  as  the  physician 
has  admitting  privileges  at  the  hospital. 

(c)  Denial  of  payment  as  a  result  of 
admissions  and  quality  review. 

(1)  If  CMS  determines,  on  the  basis  of 
information  supplied  by  a  QIO,  that  a 
hospital  has  misrepresented  admissions, 
discharges,  or  billing  information,  or  has 
taken  an  action  that  results  in  the 
lumecessary  admission  or  unnecessary 
multiple  admissions  of  an  individual 
entitled  to  benefits  imder  Part  A,  or 
other  inappropriate  medical  or  other 
practices  with  respect  to  beneficiaries  or 
billing  for  services  furnished  to 
beneficiaries,  CMS  may,  as 
appropriate — 

(i)  Deny  payment  (in  whole  or  in  part) 
under  Part  A  with  respect  to  inpatient 
hospital  services  provided  for  an 
unnecessary  admission  or  subsequent 
readmission  of  an  individual;  or 

(ii)  Require  the  hospital  to  take  other 
corrective  action  necessary  to  prevent  or 
correct  the  inappropriate  practice. 

(2)  When  payment  with  respect  to 
admission  of  an  individual  patient  is 
denied  by  a  QIO  under  paragraph  (c)(1) 
of  this  section,  and  liability  is  not 
waived  in  accordance  with  §§  411.400 
through  411.402  of  this  chapter,  notice 
and  appeals  are  provided  under 
procedures  established  by  CMS  to 
implement  the  provisions  of  section 

1 155  of  the  Act,  Right  to  Hearing  and 
Judicial  Review. 

(3)  A  determination  imder  paragraph 
(c)(1)  of  this  section,  if  it  is  related  to  a 
pattern  of  inappropriate  admissions  and 
billing  practices  that  has  the  effect  of 
circumventing  the  prospective  payment 
system,  is  referred  to  the  Department's 
Office  of  Inspector  General  for  handling 
in  accordance  with  §  1001.301  of  this 
title. 

§  41 2.509    Furnishing  of  inpatient  iKwpital 
services  directiy  or  under  arrangement. 

(a)  Subject  to  the  provisions  of 
§  412.521(b),  the  applicable  payments 
made  under  this  subpart  are  payment  in 
full  for  all  inpatient  hospital  services,  as 


defined  in  §  409.10  of  this  chapter. 
Inpatient  hospital  services  do  not 
include  the  following: 

(1)  Physicians'  services  that  meet  the 
requirements  of  §415. 102(a)  of  this 
subchapter  for  payment  on  a  fee 
schedule  basis. 

(2)  Physician  assistant  services,  as 
defined  m  section  1861(s)(2)(K)(i)  of  the 
Act. 

(3)  Nurse  practitioners  and  clinical 
nurse  speci^ist  services,  as  defined  in 
section  1861(s)(2)(K)(ii)  of  the  Act. 

(4)  Certified  nurse  midwife  services, 
as  defined  in  section  1861(gg)  of  the 
Act. 

(5)  Qualified  psychologist  services,  as 
defined  in  section  1861(ii]  of  the  Act. 

(6)  Services  of  an  anesthetist,  as 
defined  in  §410.69  of  this  subchapter. 

(b)  Medicare  does  not  pay  any 
provider  or  supplier  other  Uian  the  long- 
term  care  hospital  for  services  furnished 
to  a  Medicare  beneficiary  who  is  an 
inpatient  of  the  hospital  except  for 
services  described  in  paragraphs  (a)(1) 
through  (a)(6)  of  this  section. 

(c)  The  long-term  care  hospital  must 
furnish  all  necessary  covered  services  to 
the  Medicare  beneficiary  who  is  an 
inpatient  of  the  hospital  either  directly 
or  imder  arrangements  (as  defined  in 
§409.3  of  this  subchapter). 

§  41 2.51 1    Reporting  and  recordkeeping 
requirements. 

A  long-term  care  hospital 
participating  in  the  prospective 
payment  system  under  this  subpart 
must  meet  the  recordkeeping  and  cost 
reporting  requirements  of 
§§  412.22(e)(6).  412.22(h)(5),  413.20, 
and  413.24  of  this  subchapter. 

§  41 2.51 3    Patient  classification  system. 

(a)  Classification  methodology.  CMS 
classifies  specific  inpatient  hospital 
discharges  from  long-term  care  hospitals 
by  long-term  care  diagnosis-related 
groups  (LTC-DRGs)  to  ensure  that  each 
hospital  discharge  is  appropriately 
assigned  based  on  essential  data 
abstracted  from  the  inpatient  bill  for 
that  discharge. 

(b)  Assignment  of  discharges  to  LTC- 
DRGs. 

(1)  The  classification  of  a  particular 
discharge  is  based,  as  appropriate,  on 
the  patient's  age,  sex,  principal 
diagnosis  (that  is,  the  diagnosis 
established  after  study  to  be  chiefly 
responsible  for  causing  the  patient's 
admission  to  the  hospital),  secondary 
diagnoses,  procedures  performed,  and 
the  patient's  discharge  status. 

(2)  Each  discharge  fi'om  a  long-term 
care  hospital  is  assigned  to  only  one 
LTC-DRG  (related,  except  as  provided  in 
paragraph  (b)(3)  of  this  section,  to  the 
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patient's  principal  diagnosis),  regardless 
of  the  number  of  conditions  treated  or 
services  furnished  during  the  patient's 
stay. 

(3)  When  the  discharge  data 
submitted  by  a  hospital  show  a  surgical 
procedure  unrelated  to  a  patient's 
principal  diagnosis,  the  bill  is  returned 
to  the  hospital  for  validation  and 
reverification.  The  LTC-DRG 
classification  system  provides  a  LTC- 
DRG,  and  an  appropriate  weighting 
factor,  for  those  cases  for  which  none  of 
the  surgical  procedures  performed  are 
related  to  the  principal  diagnosis. 

(c)  Review  of  LTC-DRG  assignment. 

(1)  A  hospital  has  60  days  after  the 
date  of  the  notice  of  the  initial 
assignment  of  a  discharge  to  a  LTC-DRG 
to  request  a  review  of  that  assignment. 
The  hospital  may  submit  additional 
information  as  a  part  of  its  request. 

(2)  The  intermediary  reviews  that 
hospital's  request  and  any  additional 
information  and  decides  whether  a 
change  in  the  LTC-DRG  assignment  is 
appropriate.  If  the  intermediary  decides 
that  a  different  LTC-DRG  should  be 
assigned,  the  case  will  be  reviewed  by 
the  appropriate  QIO  as  specified  in 

§  476.71(c)(2)  of  this  chapter. 

(3)  Following  the  60-day  period 
described  in  paragraph  (c)(1)  of  this 
section,  the  hospital  may  not  submit 
additional  information  with  respect  to 
the  DRG  assignment  or  otherwise  revise 
its  claim. 

§412.515    LTC-ORG  weighting  factors. 

For  each  LTC-DRG,  CMS  assigns  an 
appropriate  weight  that  reflects  the 
estimated  relative  cost  of  hospital 
resources  used  within  that  group 
compared  to  discharges  classified 
within  other  groups. 

§412.517    Revision  of  LTC-DRG  group 
classifications  and  weighting  factors. 

CMS  adjusts  the  classifications  and 
weighting  factors  annually  to  reflect 
changes  in — 

(a)  Treatment  patterns; 

(b)  Technology; 

(c)  Number  of  discharges;  and 

(d)  Other  factors  affecting  the  relative 
use  of  hospital  resources. 

§412.521    Basis  of  payment 

(a)  Method  of  payment. 

(1)  Under  the  prospective  payment 
system,  long-term  care  hospitals  receive 
a  predetermined  payment  amount  per 
discharge  for  inpatient  services 
furnished  to  Medicare  beneficiaries. 

(2)  The  amount  of  payment  imder  the 
prospective  payment  system  is  based  on 
the  Federal  payment  rate  established  in 
accordance  with  §412.523,  including 
adjustments  described  in  §412.525,  and. 


if  applicable  during  a  transition  period, 
on  a  blend  of  the  Federal  payment  rate 
and  the  cost-based  reimbursement  rate 
described  in  §412.533. 
(b)  Payment  in  full. 

(1)  The  payment  made  under  this 
suJspart  represents  payment  in  full 
(subject  to  applicable  deductibles  and 
coinsurance  described  in  subpart  G  of 
part  409  of  this  subchapter)  for  covered 
inpatient  operating  costs  as  described  in 
§  412.2(c)  and  capital-related  costs 
described  in  subpart  G  of  part  413  of 
this  subchapter  associated  with 
furnishing  Medicare  covered  services  in 
long-term  care  hospitals. 

(2)  In  addition  to  payment  based  on 
prospective  payment  rates,  long-term 
care  hospitals  may  receive  payments 
separate  from  pajrments  under  the 
prospective  payment  system  for  the 
following: 

(i)  The  costs  of  approved  medical 
education  programs  described  in 
§§413.85,  413.86.  and  413.87  of  this 
subchapter. 

(ii)  Bad  debts  of  Medicare 
beneficiaries,  as  provided  in  §413.80  of 
this  subchapter. 

(iii)  A  payment  amount  per  unit  for 
blood  clotting  factor  provided  to 
Medicare  inpatients  who  have 
hemophilia. 

(iv)  Anesthesia  services  furnished  by 
hospital  employed  nonphysician 
anesthetists  or  obtained  under 
arrangements,  as  specified  in 
§412.113(c)(2). 

(v)  The  costs  of  photocopying  and 
mailing  medical  records  requested  by  a 
QIO,  in  accordance  with  §476. 78(c)  of 
this  chapter. 

(c)  Payment  by  workers' 
compensation,  automobile  medical,  no- 
fault  or  liability  insurance  or  an 
employer  group  health  plan  primary  to 
Medicare.  If  workers'  compensation, 
automobile  medical,  no- fault,  or  liability 
insurance  or  an  employer  group  health 
plan  that  is  primary  to  Medicare  pays  in 
full  or  in  part,  payment  is  determined  in 
accordance  with  the  guidelines 
specified  in  §412. 120(b). 

(d)  Effect  of  change  of  ownership  on 
payments  under  the  prospective 
payment  system.  When  a  hospital's 
ownership  changes,  as  described  in 
§489.18  of  this  chapter,  the  following 
rules  apply: 

(1)  Payment  for  the  operating  and 
capital-related  costs  of  inpatient 
hospital  services  for  each  patient, 
including  outlier  payments  as  provided 
in  §412.525  and  payments  for 
hemophilia  clotting  factor  costs  as 
provided  in  paragraph  Cb)(2)(iii)  of  this 
section,  are  made  to  the  entity  that  is  the 
legal  owner  on  the  date  of  discharge. 


Payments  are  not  prorated  between  the 
buyer  and  seller. 

(i)  The  owner  on  the  date  of  discharge 
is  entitled  to  submit  a  bill  for  all 
inpatient  hospital  services  furnished  to 
a  beneficiary  regardless  of  when  the 
beneficiary's  coverage  began  or  ended 
during  a  stay,  or  of  how  long  the  stay 
lasted. 

(ii)  Each  bill  submitted  must  include 
all  information  necessary  for  the 
intermediary  to  compute  the  payment 
amount,  whether  or  not  some  of  that 
information  is  attributable  to  a  period 
during  which  a  different  party  legally 
owned  the  hospital. 

(2)  Other  payments  for  the  direct  costs 
of  approved  medical  education 
programs,  bad  debts,  anesthesia  services 
furnished  by  hospital  employed 
nonphysician  anesthetists,  and  costs  of 
photocopying  and  mailing  medical 
records  to  the  QIO  as  provided  for  under 
paragraphs  (b){2)(i),  (ii),  (iv),  and  (v)  of 
this  section  are  made  to  each  owner  or 
operator  of  the  hospital  (buyer  and 
seller)  in  accordance  with  the  principles 
of  reasonable  cost  reimbursement. 

§412.523    Methodology  for  calculating  the 
Federal  prospective  payment  rates. 

(a)  Data  used.  To  calculate  the  initial 
prospective  payment  rates  for  inpatient 
hospital  services  furnished  by  long-term 
care  hospitals,  CMS  uses — 

(1)  The  best  Medicare  data  available; 
and 

(2)  A  rate  of  increase^ factor  to  adjust 
for  the  most  recent  estimate  of  increases 
in  the  prices  of  an  appropriate  market 
basket  of  goods  and  services  included  in 
covered  inpatient  long-term  care 
hospital  services. 

(b)  Determining  the  average  costs  per 
discharge  for  FY  2003.  CMS  determines 
the  average  inpatient  operating  and 
capital-related  costs  per  discharge  for 
which  payment  is  made  to  each 
inpatient  long-term  care  hospital  using 
the  available  data  under  paragraph  (a](l) 
of  this  section.  The  cost  |>er  discharge  is 
adjusted  to  FY  2003  by  a  rate  of  increase 
factor,  described  in  paragraph  (a)(2)  of 
this  section,  under  the  update 
methodology  described  in  section 
1886(b)(3)(B)(ii)  of  the  Act  for  each  year. 

(c)  Determining  the  Federal 
prospective  payment  rates. 

(1)  General.  The  Federal  prospective 
pajonent  rates  will  be  established  using 
a  standard  payment  amount  referred  to 
as  the  standard  Federal  rate.  The 
standard  Federal  rate  is  a  standardized 
payment  amount  based  on  average  costs 
from  a  base  year  that  reflects  the 
combined  aggregate  effects  of  the 
weighting  factors  and  other  adjustments. 

(2)  Update  the  cost  per  discharge. 
CMS  applies  the  increase  factor 
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described  in  paragraph  (a)(2)  of  this 
section  to  each  hospital's  cost  per 
discharge  determined  under  paragraph 
(b)  of  this  section  to  compute  the  cost 
per  discharge  for  FY  2003.  Based  on  the 
updated  cost  per  discharge,  CMS 
estimates  the  payments  ^at  would  have 
been  made  to  each  hospital  for  FY  2003 
under  Part  413  of  this  chapter  without 
regard  to  the  prospective  payment 
system  implemented  imder  this  subpart. 

(3)  Computation  of  the  standard 
Federal  rate.  The  standard  Federal  rate 
is  computed  as  follows: 

(i)  For  FY  2003.  Based  on  the  updated 
costs  per  discharge  and  estimated 
payments  for  FY  2003  determined  in 
paragraph  (c)(2)  of  this  section,  CMS 
computes  a  standard  Federal  rate  for  FY 
2003  that  reflects,  as  appropriate,  the 
adjustments  described  in  paragraph  (d) 
of  this  section. 

(ii)  For  fiscal  years  after  FY  2003.  The 
standard  Federal  rate  for  fiscal  years 
after  FY  2003  will  be  the  standard 
Federal  rate  for  the  previous  fiscal  year, 
updated  by  the  increase  factor  described 
in  paragraph  (a)(2)  of  this  section,  and 
adjusted  as  appropriate  as  described  in 
paragraph  (d)  of  this  section. 

(4)  Determining  the  Federal 
prospective  payment  rate  for  each  LTC- 
DRG.  The  Federal  prospective  payment 
rate  for  each  LTC-DRG  is  the  product  of 
the  weighting  factors  described  in 
§412.515  and  the  standard  Federal  rate 
described  in  paragraph  (c)(3)  of  this 
section. 

(d)  Adjustments  to  the  standard 
Federal  rate.  The  standard  Federal  rate 
described  in  paragraph  (c)(3)  of  this 
section  will  be  adjusted  for — 

(1)  Outlier  payments.  CMS  adjusts  the 
standard  Federail  rate  by  a  reduction 
hictor  of  8  percent,  the  estimated 
proportion  of  outlier  payments  under 
the  long-term  care  hospital  prospective 
payment  system,  as  described  in 

§  412.525(a). 

(2)  Budget  neutrality.  CMS  adjusts  the 
Federal  prospective  payment  rates  for 
FY  2003  so  that  aggregate  payments 
under  the  prospective  payment  system 
are  estimated  to  equal  the  amount  that 
would  have  been  paid  to  long-term  care 
hospitals  imder  Part  413  of  this 
subchapter  without  regard  to  the 
prospective  payment  system 
implemented  under  this  subpart, 
excluding  the  effects  of  sections 
1886(b)(2)  and  (b)(3)  of  the  Act. 

(3)  The  Secretary  will  review 
payments  under  this  prospective 
payment  system  and  may  make  a  one- 
time prospective  adjustment  to  the 
LTCH  prospective  payment  system  rates 
by  October  1,  2006,  so  that  the  effect  of 
any  significant  difference  between 
actual  payments  and  estimated 


payments  for  the  first  year  of  the  LTCH 
prospective  payment  system  is  not 
perpetuated  in  the  prospective  pajmaent 
rates  for  future  years. 

(e)  Calculation  of  the  adjusted  Federal 
prospective  payment.  For  each 
discharge,  a  long-term  care  hospital's 
Federal  prospective  payment  is 
computed  on  the  basis  of  the  Federal 
prospective  payment  rate  multiplied  by 
the  relative  weight  of  the  LTC-DRG 
assigned  for  that  discharge.  A  hospital's 
Federal  prospective  payment  rate  will 
be  adjusted,  as  appropriate,  to  account 
for  outliers  and  other  factors  as 
specified  in  §412.525. 

§412.525    Adjustments  to  the  Federal 
prospective  payment. 

(a)  Adjustments  for  high-cost  outliers. 
CMS  provides  for  an  additional 
payment  to  a  long-term  care  hospital  if 
its  estimated  costs  for  a  patient  exceed 
the  adjusted  LTC-DRG  payment  plus  a 
fixed-loss  amoiuit.  For  each  fiscal  year, 
CMS  determines  a  fix-loss  amoimt  that 
is  the  maximiun  loss  that  a  hospital  can 
inciu  imder  the  prospective  payment 
system  for  a  case  with  unusually  high 
costs.  The  additional  payment  equals  80 
percent  of  the  difference  between  the 
estimated  cost  of  the  patient  case 
(determined  by  multiplying  the 
hospital-specific  cost-to-charge  ratio  by 
the  Medicare  allowable  covered  charge) 
and  the  sum  of  the  adjusted  Federal 
prospective  payment  for  the  LTC-DRG 
prospective  payment  system  payment 
and  the  fixed-loss  amount.  No 
retroactive  adjustments  will  be  made  to 
the  outlier  payments  upon  cost  report 
settlement  to  account  for  differences 
between  the  estimated  cost-to-charge- 
ratios  and  the  actual  cost-to-charge- 
ratios  of  the  case. 

(b)  Adjustments  for  Alaska  and 
Hawaii.  CMS  adjusts  the  Federal 
prospective  payment  for  the  effects  of  a 
higher  cost  of  living  for  hospitals 
located  in  Alaska  and  Hawetii. 

(c)  Adjustments  for  area  levels.  The 
labor  portion  of  a  facility's  Federal 
prospective  payment  is  adjusted  to 
account  for  geographical  differences  in 
the  area  wage  levels  using  an 
appropriate  wage  index.  The  application 
of  the  wage  index  is  made  on  the  basis 
of  the  location  of  the  facility  in  an  urban 
or  rural  area  as  defined  in 
§412.62(f)(l)(ii)  and  (f)(l)(iii). 
respectively. 

(d)  Special  payment  provisions.  CMS 
adjusts  the  Federal  prospective  pa)nment 
to  account  for — 

(1)  Short-stay  outliers,  as  provided  for 
in  §412.529;  and 

(2)  Interruption  of  a  stay,  as  provided 
for  in  §412.531. 


§  41 2.529    Special  peyment  provision  for 
siKMt-stay  outliers. 

(a)  Short-stay  outlier  defined.  "Short- 
stay  outlier"  means  a  disdiarge  with  a 
lei^th  of  stay  in  a  long-term  care 
hospital  that  is  up  to  and  including  five- 
sixths  of  the  geometric  average  length  of 
stay  for  each  LTC-DRG. 

(d)  Adjustment  to  payment.  CMS 
adjusts  the  hospital's  Federal 
prospective  pa)maent  to  accoimt  for  any 
case  that  is  determined  to  be  a  short-stay 
outlier,  as  defined  in  paragraph  (a)  of 
this  section,  under  the  methodology 
specified  in  paragraph  (c)  of  this 
section. 

(c)  Method  for  determining  the 
payment  amount. 

(1)  The  adjusted  payment  amount  for 
a  short-stay  outlier  is  the  least  of  the 
following  amoimts: 

(i)  120  percent  of  the  LTC-DRG 
specific  per  diem  amount  determined 
under  paragraph  (c)(2)  of  this  section 
multiplied  by  the  length  of  stay  of  the 
discharge; 

(ii)  120  percent  of  the  cost  of  the  case 
determined  imder  paragraph  (c)(3)  of 
this  section;  or 

(iii)  The  Federal  prospective  payment 
for  the  LTC-DRG. 

(2)  CMS  calculates  a  per  diem  amoimt 
for  short-stay  outliers  for  each  LTC-DRG 
by  dividing  the  product  of  the  standard 
Federal  payment  rate  and  the  LTC-DRG 
weight  by  the  geometric  mean  length  of 
stay  of  the  specific  LTC-DRG. 

(3)  To  determine  the  cost  of  a  case, 
CMS  uses  the  hospital-specific  cost-to- 
charge  ratio  and  the  Medici  allowable 
charges  for  the  case. 

(4)  CMS  will  not  make  any  retroactive 
adjustments  to  the  payments  for  short- 
stay  outliers  to  account  for  changes 
made  to  the  LTCH's  hospital-specific 
cost-to-charge  ratio. 

§  41 2.531    Special  payment  provisions 
wtten  an  interruption  of  a  stay  occurs  in  a 
iong-tenn  care  hospital. 

(a)  Interruption  of  a  stay  defined. 
"Interruption  of  a  stay"  means  a  stay  at 
a  long-term  care  hospital  during  which 
a  Medicare  inpatient  is  transferred  upon 
discharge  to  an  acute  care  hospital,  an 
IRF.  or  a  SNF  for  treatment  or  services 
that  are  not  available  in  the  long-term 
care  hospital  and  re'tums  to  the  same 
long-term  care  hospital  within  the 
applicable  fixed  day  period  specified  in 
paragraphs  (a)(1)  through  (a)(3)  of  this 
section. 

(1)  For  a  discharge  to  an  acute  care 
hospital,  the  applicable  fixed  day  period 
is  9  days.  The  counting  of  the  days 
begins  on  the  day  of  discharge  fi-om  the 
long-term  care  hospital  and  ends  on  the 
9th  day  after  the  discharge. 

(2)  For  a  discharge  to  an  IRF,  the 
applicable  fixed  day  period  is  27  days. 
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The  counting  of  the  days  begins  on  the 
day  of  discharge  from  Uie  long-term  care 
hospital  and  ends  on  the  27th  day  after 
the  discharge. 

(3)  For  a  discharge  to  a  SNF,  the 
applicable  fixed  day  period  is  45  days. 
The  counting  of  the  days  begins  on  tihe 
day  of  discharge  bom  the  long-term  care 
hospital  and  ends  on  the  45th  day  after 
the  discharge. 

(b)  Methods  of  determirung  payments. 

(1)  For  purposes  of  determining  a 
Federal  prospective  payment,  any  stay 
in  a  long-term  care  hospital  that 
involves  an  interruption  of  the  stay  will 
be  paid  as  a  single  discharge  from  the 
long-term  care  hospital.  The  number  of 
days  that  a  beneficiary  spends  in  an 
acute  care  hospital,  an  IRF,  or  a  SNF 
during  an  interruption  of  stay  at  a  long- 
term  care  hospital  is  not  included  in 
determining  the  length  of  stay  of  the 
patient  at  the  long-term  care  hospital. 
CMS  will  make  only  one  LTC-DRG 
payment  for  all  portions  of  a  long-term 
care  stay  that  involves  an  interruption  of 
a  stay.  In  accordance  with  §  412.513(b), 
payment  will  be  based  on  the  patient's 
LTC-DRG  that  would  be  determined  by 
the  principal  diagnosis,  which  is  the 
condition  established  after  study  to  be 
chiefly  responsible  for  occasioning  the 
first  admission  of  the  patient  to  the 
hospital  for  care. 

(2)  If  the  total  number  of  days  of  a 
patient's  length  of  stay  in  a  long-term 
care  hospital  prior  to  and  following  an 
interruption  of  a  stay  is  up  to  and 
including  five-sixths  of  the  geometric 
average  length  of  stay  of  the  LTC-DRG, 
CMS  will  m^e  a  Federal  prospective 
payment  for  a  short-stay  outlier  in 
accordance  with  §  412.529(c). 

(3)  If  the  total  number  of  days  of  a 
patient's  length  of  stay  in  a  long-term 
care  hospital  prior  to  and  following  an 
interruption  of  a  stay  exceeds  five-sixths 
of  the  geometric  average  length  of  stay 
for  the  LTC-DRG,  CMS  will  make  one 
full  Federal  LTC-DRG  prospective 
pa)mient  for  the  case.  An  additional 
pa)rment  will  be  made  if  the  patient's 
stay  qualifies  as  a  high-cost  outlier,  as 
set  forth  ui§  412.525(a). 

(4)  Notwithstanding  the  provisions  of 
paragraph  (a)  of  this  section,  if  a  patient 
who  has  been  discharged  from  a  long- 
term  care  hospital  to  another  facility 
and  is  readmitted  to  the  long-term  care 
hospital  for  additional  treatment  or 
services  in  the  long-term  care  hospital 
following  the  stay  at  the  other  facility, 
the  subsequent  admission  to  the  long- 
term  care  hospital  is  considered  a  new 
stay,  even  if  the  case  is  determined  to 
fall  into  the  same  LTC-DRG,  and  the 
long-term  care  hospital  will  receive  two 
separate  Federal  prospective  payments 


if  one  of  the  following  conditions  are 
met: 

(i)  The  patient  has  a  length  of  stay  in 
the  acute  care  hospital  that  exceeds  9 
days  from  the  day  of  discharge  from  the 
long-term  care  hospital: 

(ii)  llie  patient  has  a  length  of  stay  in 
the  IRF  that  exceeds  27  days  from  the 
day  of  discharge  fit)m  the  long-term  care 
hospital;  or 

(iii)  The  patient  has  a  length  of  stay 
in  the  SNF  that  exceeds  45  days  from 
the  day  of  discharge  from  the  long-term 
care  hospital. 

(c)  Payments  to  an  acute  care 
hospital,  an  IRF,  or  a  SNF  during  an 
interruption  of  a  stay. 

(1)  Pajrment  to  the  acute  care  hospital 
for  the  acute  care  hospital  stay  following 
discharge  from  the  long-term  care 
hospital  will  be  paid  in  accordance  with 
the  acute  care  hospital  inpatient 
prospective  payment  systems  specified 
in  §  412.1(a)(1). 

(2)  Payment  to  an  IRF  for  the  IRF  stay 
following  a  discharge  from  the  long- 
term  care  hospital  will  be  paid  in 
accordance  with  the  IRF  prospective 
payment  system  specified  in  §412.624 
of  Subpart  P  of  this  part. 

(3)  Payment  to  a  SNF  for  the  SNF  stay 
following  a  discharge  from  the  long- 
term  care  hospital  will  be  paid  in 
accordance  with  the  SNF  prospective 
payment  system  specified  in  subpart  J  of 
Part  413  of  this  subchapter. 

f  412.532    Special  payment  provisions  for 
patients  wlM  ars  transferrsd  to  onsHs 
providsfs  and  rsadmlttad  to  a  lon^^enn 
carahoapHal. 

(a)  The  policies  set  forth  in  this 
section  apply  in  the  following 
situations: 

(1)  A  long-term  care  hospital 
(including  a  satellite  facility)  that  is  co- 
located  within  an  onsite  acute  care 
hospital,  an  onsite  IRF,  or  an  onsite 
psychiatric  facility  or  unit  that  meets 
the  definition  of  a  hospital-within-a- 
hospital  under  §412. 22(e). 

(2)  A  satellite  facility,  as  defined  in 
§  412.22(f),  that  is  co-located  with  the 
long-term  care  hospital. 

(3)  A  SNF,  as  defined  in  section 
1819(a)  of  the  Act,  that  is  co-located 
with  the  long-term  care  hospital. 

(b)  As  used  in  this  section,  "co- 
located"  or  "onsite"  facility  means  a 
hospital  or  unit  that  occupies  space  in 

a  building  also  used  by  another  hospital 
or  unit  or  in  one  or  more  buildings  on 
the  same  campus,  as  defined  in 
§  413.65(a)(2)  of  this  subchapter,  as 
buildings  used  by  another  hospital  or 
unit. 

(c)  If,  during  a  cost  reporting  period, 
a  long-term  care  hospital  (including  a 
satellite  facility)  discharges  patients  to 


an  acute  care  hospital  co-located  with 
the  long-term  care  hospital,  as  described 
in  paragraph  (a)  of  this  section,  and 
subsequently  directly  readmits  more 
than  5  percent  (that  is,  in  excess  of  5.0 
percent)  of  the  total  number  of  its 
Medicare  inpatients  discharged  from 
that  acute  care  hospital,  all  such 
discharges  to  the  co-located  acute  care 
hospital  and  the  readmissions  to  the 
long-term  care  hospital  will  be  treated 
as  one  discharge  for  that  cost  reporting 
period  and  one  LTC-DRG  payment  will 
be  made  .on  the  basis  of  each  patient's 
initial  principal  diagnosis. 

(d)  It,  during  a  cost  reporting  period, 
a  long-term  care  hospital  (including  a 
satellite  facility)  discharges  patients  to 
an  onsite  IRF,  an  onsite  psychiatric 
hospital  or  unit,  or  an  onsite  SNF,  as 
described  in  paragraph  (a)  of  this 
section,  and  subsequently  directly 
readmits  more  than  5  percent  (that  is.  in 
excess  of  5.0  percent)  of  the  total 
number  of  its  Medicare  inpatients 
discharged  from  the  onsite  IRF,  the 
onsite  psychiatric  hospital  or  unit,  or 
the  onsite  SNF,  all  such  discharges  to 
any  of  these  providers  and  the 
readmissions  to  the  LTCH  will  be 
treated  as  one  discharge  for  that  cost 
reporting  period  and  one  LTC-DRG 
payment  will  be  made  on  the  basis  of 
the  patient's  initial  principal  diagnosis. 

(e)  For  purposes  of  calculating  the 
payment  per  discharge,  payment  for  the 
entire  stay  at  the  long-term  care  hospital 
will  be  paid  as  a  full  LTC-DRG  payment 
under  §412.523  or  a  short-stay  outlier 
under  §412.529,  depending  on  the 
duration  of  the  entire  stay. 

(f)  If  the  long-term  care  hospital  does 
not  meet  the  5-percent  thresholds 
specified  under  paragraph  (c)  or  (d)  of 
this  section  for  discharges  to  the 
specified  onsite  providers  and 
readmissions  to  the  long-term  care 
hospital  during  a  cost  reporting  period, 
payment  under  the  long-term  care 
prospective  payment  system  will  be 
made,  where  applicable,  under  the 
policies  on  interruption  of  a  stay  as 
specified  in  §412.531. 

(g)  Payment  to  the  onsite  acute  care 
hospital,  the  onsite  IRF.  the  onsite 
psychiatric  hospital  or  unit,  and  the 
onsite  SNF  for  a  beneficiar>''s  stay  in  the 
specified  onsite  providers  is  subject  to 
the  applicable  payment  policies, 
including  outliers  and  transfers,  under 
the  acute  care  hospital  inpatient 
prospective  payment  system,  the  IRF 
prospective  payment  system,  the  SNF 
prospective  payment  system,  or  the 
excluded  psychiatric  hospital  or  unit 
cost-based  reimbursement  payment 
system,  as  appropriate. 

(h)  In  determining  whether  a  patient 
has  previously  been  discharged  and 
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then  admitted,  all  prior  discharges  are 
considered,  even  if  the  discharge  occiu-s 
late  in  one  cost  reporting  period  and  the 
readmission  occurs  late  in  next  cost 
reporting  period. 

(i)  A  long-term  care  hospital  or  a 
satellite  of  a  long-term  care  hospital  that 
occupies  space  in  a  building  used  by 
another  hospital,  or  in  one  or  more 
entire  buildings  located  on  the  same 
campus  as  buildings  used  by  another 
hospital  and  that  meets  the  criteria  of 
paragraphs  (h)(l]  through  (h)(4]  of  this 
section  must  notify  its  fiscal 
intermediary  and  CMS  in  writing  of  its 
co-location  within  60  days  following  the 
effective  date  of  these  regulations  and 
within  60  days  of  a  change  in  this  co- 
located  status. 

§412.533    Transition  payments. 

(a)  Duration  of  transition  periods. 
Except  for  a  long-term  care  hospital  that 
makes  an  election  under  paragraph  (c] 
of  this  section  or  for  a  long-term  care 
hospital  that  is  defined  as  new  under 
§  412.23(e)(4),  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  October  1 ,  2006,  a  long-term 
care  hospital  receives  a  payment 
comprised  of  a  blend  of  the  adjusted 
Federal  prospective  payment  as 
determined  imder  §412.523,  and  the 
payment  determined  under  the  cost- 
based  reimbiirsement  rules  under  Part 
413  of  this  subchapter. 

(1)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2002 
and  before  October  1,  2003,  payment  is 
based  on  20  percent  of  the  Federal 
prospective  payment  rate  and  80 
percent  of  the  cost-based  reimbinsement 
rate. 

(2)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2003 
and  before  October  1,  2004,  payment  is 
based  on  40  percent  of  the  Federal 
prospective  payment  rate  and  60 
percent  of  the  cost-based  reimbursement 
rate. 

(3)  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2004 
and  before  October  1,  2005,  payment  is 
based  on  60  percent  of  the  Federal 
prospective  payment  rate  and  40 
percent  of  the  cost-based  reimbursement 
rate. 

(4)  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2005 
and  before  October  1,  2006,  payment  is 
based  on  80  percent  of  the  Federal 
prospective  payment  rate  and  20 
percent  of  the  cost-based  reimbursement 
rate. 

(5)  For  cost  reporting  periods 
beginning  on  or  after  October  1,  2006, 
payment  is  based  entirely  on  the 
adjusted  Federal  prospective  payment 
rate. 


(b)  Adjustments  based  on 
reconciliation  of  cost  reports.  The  cost- 
based  percentage  of  the  provider's  total 
Medicare  payment  under  paragraphs 
(a)(1)  through  (a)(4)  of  this  section  are 
subject  to  adjustments  based  on 
reconciliation  of  cost  reports. 

(c)  Election  not  to  be  paid  under  the 
transition  period  methodology.  A  long- 
term  care  hospital  may  elect  to  be  paid 
based  on  100  percent  of  the  Federal 
prospective  rate  at  the  start  of  any  of  its 
cost  reporting  periods  dining  the  5-year 
transition  periods  specified  in 
paragraph  (a)  of  this  section.  Once  a 
long-term  care  hospital  elects  to  be  paid 
based  on  100  percent  of  the  Federal 
prospective  payment  rate,  it  may  not 
revert  to  the  transition  blend. 

(1)  General  requirement.  A  long-term 
care  hospital  must  notify  its  fiscal 
intermediary  of  its  intent  to  elect  to  be 
paid  based  on  100  percent  of  the  Federal 
prospective  rate  at  the  start  of  any  of  its 
cost  reporting  periods  during  the  5-year 
transition  period  specified  in  paragraph 
(a)  of  this  section. 

(2)  Notification  requirement  to  make 
election. 

(i)  The  request  by  the  long-term  care 
hospital  to  make  the  election  under 
paragraph  (c)(1)  of  this  section  must  be 
made  in  writing  to  the  Medicare  fiscal 
intermediary. 

(ii)  For  cost  reporting  periods  that 
begin  on  or  after  October  1,  2002 
through  November  30,  2002,  the  fiscal 
intermediary  must  receive  the 
notification  of  the  election  before 
November  1,  2002. 

(iii)  For  cost  reporting  periods  that 
begin  on  or  after  December  1 ,  2002 
through  September  30,  2006,  tiie  fiscal 
intermediary  must  receive  the 
notification  of  the  election  on  or  before 
the  30th  day  before  the  applicable  cost 
reporting  period  begins. 

(iv)  The  fiscal  intermediary  must 
receive  the  notification  by  the  dates 
specified  in  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  of  this  section,  regardless  of 
any  postmarks  or  anticipated  delivery 
dates.  Requests  received,  postmarked,  or 
delivered  by  other  means  after  the  dates 
specified  in  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  of  diis  section  will  not  be 
accepted.  If  the  date  specified  in 
paragraphs  (c)(2)(ii)  and  (c)(2)(iii)  of  this 
section  falls  on  a  day  that  the  postal 
service  or  other  delivery  sources  are  not 
open  for  business,  the  long-term  care 
hospital  is  responsible  for  allowing 
sufficient  time  for  the  delivery  of  the 
notification  before  the  deadline. 

(v)  If  a  long-term  care  hospital's 
notification  is  not  received  by  the  dates 
specified  in  paragraphs  (c)(2)(ii)  and 
(c)(2)(iii)  of  this  section,  payment  will 
be  based  on  the  transition  period  rates 


specified  in  paragraphs  (a)(1)  through 
(a)(5)  of  this  section. 

(d)  Payments  to  new  long-term  care 
hospitals.  A  new  long-term  care 
hospital,  as  defined  in  §  412.23(e)(4), 
will  be  paid  based  on  100  percent  of  the 
standard  Federal  rate,  as  described  in 
§  412.523,  with  no  transition  payments, 
as  described  in  §  412.533(a)(1)  through 
(a)(5). 

§412.535    Pubiication  of  the  Federal 
prospective  payment  rates. 

CMS  publishes  information  pertaining 
to  the  long-term  care  hospital 
prospective  payment  system  effective 
for  each  fiscal  year  in  die  Federal 
Register.  This  information  includes  the 
imad justed  Federal  pa)anent  rates,  the 
LTC-DFiG  classification  system  and 
associated  weighting  factors,  and  a 
description  of  the  methodology  and  data 
used  to  calculate  the  pajonent  rates. 
This  information  is  published  on  or 
before  August  1  prior  to  the  beginning 
of  each  fiscal  year. 

§412.541    Method  of  payment  under  the 
long-term  care  hospital  prospective 
payment  system. 

(a)  General  rule.  Subject  to  the 
exceptions  in  paragraphs  (b)  and  (c)  of 
this  section,  long-term  care  hospitals 
receive  payment  imder  this  subpart  for 
inpatient  operating  costs  and  capital- 
related  costs  for  each  discharge  only 
following  submission  of  a  discharge  bill. 

(b)  Periodic  interim  payments. 

(1)  Criteria  for  receiving  periodic 
interim  payments. 

(i)  A  long-term  care  hospital  receiving 
payment  imder  this  subpart  may  receive 
periodic  interim  payments  (PIP)  for  Part 
A  services  under  the  PIP  method  subject 
to  the  provisions  of  §  413.64(h)  of  this 
subchapter. 

(ii)  To  be  approved  for  PIP,  the  long- 
term  care  hospital  must  meet  the 
qualifying  requirements  in 
§  413.64(h)(3)  of  this  subchapter. 

(iii)  As  provided  in  §  413.64(h)(5)  of 
this  subchapter,  intermediary  approval 
is  conditioned  upon  the  intermediary's 
best  judgment  as  to  whether  payment 
can  be  made  under  the  PIP  method 
without  undue  risk  of  the  PIP  resulting 
in  an  overpayment  to  the  provider. 

(2)  Frequency  of  payment. 

(i)  For  long-term  care  hospitals 
approved  for  PIP  and  paid  solely  under 
Federal  prospective  payment  system 
rates  under  §  412.533(b),  the 
intermediary  estimates  the  long-term 
care  hospital's  Federal  prospective 
payments  net  after  estimated  beneficiary 
deductibles  and  coinsurance  and  makes 
biweekly  payments  equal  to  V26  of  the 
total  estimated  amount  of  payment  for 
the  year. 
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(ii)  For  long-term  care  hospitals 
approved  for  PIP  and  paid  using  the 
blended  payment  schedule  specified  in 
§  412.533(a)  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002, 
and  before  October  1,  2006,  the 
intermediary  estimates  the  hospital's 
portion  of  the  Federal  prospective 
pajonents  net  and  the  hospital's  portion 
of  the  reasonable  cost-based 
reimbursement  payments  net,  after 
beneficiary  deductibles  and 
coinsurance,  in  accordance  with  the 
blended  transition  percentages  specified 
in  §  412.533(a),  and  makes  biweekly 
payments  equal  to  V26  of  the  total 
estimated  amount  of  both  portions  of 
payments  for  the  year. 

(iii)  If  the  long-term  care  hospital  has 
pajmient  experience  under  the  long- 
term  care  hospital  prospective  payment 
system,  the  intermediary  estimates  PIP 
based  on  that  payment  experience, 
adjusted  for  projected  changes 
supported  by  substantiated  information 
for  die  current  year. 

(iv)  Each  payment  is  made  2  weeks 
after  the  end  of  a  biweekly  period  of 
service  as  described  in  §  413.64(h)(6)  of 
this  subchapter. 

(v)  The  interim  payments  are 
reviewed  at  least  twice  during  the 
reporting  period  and  adjusted  if 
necessary.  Fewer  reviews  may  be 
necessary  if  a  hospital  receives  interim 
payments  for  less  than  a  fidl  reporting  . 
period.  These  payments  are  subject  to 
final  settlement. 

(3)  Termination  of  PIP.  (i)  Request  by 
the  hospital.  Subject  to  paragraph 
(b)(l)(iii)  of  this  section,  a  long-term 
care  hospital  receiving  PIP  may  convert 
to  receiving  prospective  payments  on  a 
non-PIP  basis  at  any  time. 

(ii)  Removal  by  the  intermediary.  An 
intermediary  terminates  PIP  if  the  long- 
term  care  hospital  no  longer  meets  the 
requirements  of  §  413.64(h)  of  this 
subchapter. 

(c)  Interim  payments  for  Medicare  bad 
debts  and  for  Part  A  costs  not  paid 
under  the  prospective  payment  system. 
For  Medicare  bad  debts  and  for  the  costs 
of  an  approved  education  program, 
blood  clotting  factors,  anesthesia 
services  furnished  by  hospital-employed 
nonphysician  anesthetists  or  obtained 
under  arrangement,  and  photocopying 
and  mailing  medical  records  to  a  QIO, 
which  are  costs  paid  outside  the 
prospective  payment  system,  the 
intermediary  determines  the  interim 
payments  by  estimating  the 
reimbursable  amount  for  the  year  based 
on  the  previous  year's  experience, 
adjusted  for  projected  changes 
supported  by  substantiated  information 
•for  die  current  year,  and  makes 
biweekly  payments  equal  to  Vas  of  the 


total  estimated  amount.  Each  payment  is 
made  2  weeks  after  the  end  of  the 
biweekly  period  of  service  as  described 
in  §  413.64(h)(6)  of  this  subchapter.  The 
interim  payments  are  reviewed  at  least 
twice  during  the  reporting  period  and 
adjusted  if  necessary.  Fewer  reviews 
may  be  necessary  if  a  long-term  care 
hospital  receives  interim  payments  for 
less  than  a  full  reporting  period.  These 
payments  are  subject  to  final  cost 
settlement. 

(d)  Special  interim  payment  for 
unusually  long  lengths  of  stay. 

(1)  First  interim  payment.  A  hospital 
that  is  not  receiving  periodic  interim 
payments  under  paragraph  (b)  of  this 
section  may  request  an  interim  payment 
60  days  after  a  Medicare  beneficiary  has 
been  admitted  to  the  hospital.  Payment 
for  the  interim  bill  is  determined  as  if 
the  bill  were  a  final  discharge  bill. 

(2)  Additional  interim  payments.  A 
hospital  may  request  additional  interim 
payments  at  intervals  of  at  least  60  days 
after  the  date  of  the  first  interim  bill 
submitted  under  paragraph  (d)(1)  of  this 
section.  Payment  for  these  additional 
interim  bills,  as  well  as  the  final  bill,  is 
determined  as  if  the  bill  were  the  final 
bill  with  appropriate  adjustments  made 
to  the  payment  amount  to  reflect  any 
previous  interim  payment  made  under 
the  provisions  of  this  paragraph. 

(e)  Outlier  payments.  Additional 
payments  for  ouUiers  are  not  made  on 
an  interim  basis.  The  outlier  payments 
are  made  based  on  the  submission  of  a 
discharge  bill  and  represent  final 
payment. 

(f)  Accelerated  payments.  (1)  General 
rule.  Upon  request,  an  accelerated 
payment  may  be  made  to  a  long-term 
care  hospital  that  is  receiving  pajmtient 
under  this  subpart  and  is  not  receiving 
PIP  under  paragraph  (b)  of  this  section 
if  the  hospital  is  experiencing  financial 
difficulties  because  of  the  following: 

(i)  There  is  a  delay  by  the 
intermediary  in  making  payment  to  the 
long-term  care  hospital. 

(ii)  Due  to  an  exceptional  situation, 
there  is  a  temporary  delay  in  the 
hospital's  preparation  and  submittal  of 
bills  to  the  intermediary  beyond  its 
normal  billing  cycle. 

(2)  Approval  of  payment.  A  request  by 
a  long-term  care  hospital  for  an 
accelerated  payment  must  be  approved 
by  the  intermediary  and  by  CMS. 

(3)  Amount  of  payment.  The  amount 
of  the  accelerated  payment  is  computed 
as  a  percentage  of  the  net  payment  for 
unbilled  or  unpaid  covered  services. 

(4)  Recovery  of  payment.  Recovery  of 
the  accelerated  payment  is  made  by 
recoupment  as  long-term  care  hospital 
bills  are  processed  or  by  direct  payment 
by  the  long-term  care  hospital. 


PART  413— PRINCIPLES  OF 
REASONABLE  COST 
REIMBURSEMENT;  PAYMENT  FOR 
END-STAGE  RENAL  DISEASE 
SERVICES;  PROSPECTIVELY 
DETERMINED  PAYMENT  FOR 
SKILLED  NURSING  FACILITIES 

1.  The  authority  citation  for  Part  413 
continues  to  read  as  follows: 

Authority:  Sees.  1102,  1812(d).  1814(b). 
1815,  1833(a),  (i)  and  (n).  1861(v).  1871, 
1881,  1883,  and  1886  of  the  Social  Securitv 
Act  (42  U.S.C.  1302,  1395d(d),  1395f(b). 
1395g,  13951(a),  (i),  and  (n),  1395x(v). 
1395hh,  1395rT.  1395tt,  and  1395ww). 

Subpart  A— Introduction  and  General 
Rules 

2.  Section  413.1  is  amended  by: 

a.  Revising  paragraph  (d)(2)(iij. 

b.  Adding  paragraphs  (d)(2){vi)  and 
(d)(2)(vii). 

§413.1    Introduction. 

***** 

(d)*  *  * 

(2)*  *   * 

(ii)  Payment  to  children's  and 
psychiatric  hospitals  (as  well  as  separate 
psychiatric  units  (distinct  parts)  of 
short-term  general  hospitals)  that  are 
excluded  from  the  prospective  payment 
systems  under  subpart  B  of  Part  412  of 
this  subchapter  and  hospitals  outside 
the  50  states  and  the  District  of 
Columbia  is  on  a  reasonable  cost  basis, 
subject  to  the  provisions  of  §413.40. 
***** 

(vi)  For  cost  reporting  periods 
beginning  before  October  1,  2002, 
payment  to  long-term  care  hospitals  that 
are  excluded  under  subpart  B  of  Part 
412  of  this  subchapter  from  the 
prospective  payment  systems  is  on  a 
reasonable  cost  basis,  subject  to  the 
provisions  of  §413.40. 

(vii)  For  cost  reporting  periods 
beginning  on  or  after  October  1 ,  2002, 
payment  to  the  long-term  hospitals  that 
meet  the  condition  for  payment  of 
§§412.505  through  412.511  of  this 
subchapter  is  based  on  prospectively 
determined  rates  under  subpart  O  of 
Part  412  of  this  subchapter. 


Subpart  C— Limits  on  Cost 
Relmburssmsnt 

3.  Section  413.40  is  amended  by: 

a.  Republishing  the  introductory  text 
of  paragraph  (a)(2)(i). 

b.  Adding  a  new  paragraph 
(a)(2)(i)(D). 

c.  Amending  paragraph  (a)(2)(ii)  by 
republishing  the  introductory  text, 
removing  "and"  at  the  end  of  paragraph 
(a)(2)(ii)(A),  removing  the  period  and 
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adding  ";  and"  at  the  end  of  paragraph 
(a)(2)(ii){B),  and  adding  a  new  paragraph 
(a)(2)(ii)(C). 
d.  Adding  a  new  paragraph  (a)(2)(iv). 

§  41 3.40    Ceiling  on  the  rate  of  increase  in 
hospital  inpatient  cost. 

(a)  Introduction.  *   *  * 
(2)  Applicability,  (i)  This  section  is 
not  applicable  to — 

***** 

(D)  Long-term  care  hospitals,  as 
defined  in  section  1886(d)(l)(B)(iv)  of 
the  Act,  that  are  paid  based  on  100 
percent  of  the  Federal  prospective 
payment  rate  for  inpatient  hospital 
services  in  accordance  with  section  123 
of  Public  Law  106-113  and  section  307 
of  Public  Law  106-554  and  §412. 533(b) 
and  (c)  of  subpart  O  of  Part  412  of  this 
subchapter  for  cost  reporting  periods 
beginning  on  or  after  October  1,  2002. 

(ii)  For  cost  reporting  periods 
beginning  on  or  after  October  1, 1983, 
this  section  applies  to^ 
***** 

(C)  Long-term  care  hospitals  excluded 
from  the  prospective  payment  systems 
described  in  §412.1(aKl)  of  this 
subchapter  and  in  accordance  with 
§412.23  of  this  subchapter,  except  as 
limited  by  paragraph  (a)(2)(iv)  of  this 
section  with  respect  to  long-term  care 
hospitals  specified  in  §  412.23(e)  of  this 
subchapter. 
***** 

(iv)  For  cost  reporting  periods 
begiiming  on  or  after  October  1, 1983 
and  before  October  1,  2002,  this  section 
applies  to  long-term  care  hospitals  that 
are  excluded  from  the  prospective 
payment  systems  described  in 
§  412.1(a)(1)  of  this  subchapter.  For  cost 


reporting  periods  beginning  on  or  after 
October  1,  2002,  and  before  October  1, 
2006,  this  section  also  applies  to  long- 
term  care  hospitals,  subject  to  paragraph 
(a)(2)(i){D)  of  this  section. 


Sut>part  E — Payments  to  Pi^viders 

4.  Section  §413.64  is  amended  as 
follows: 

a.  The  introductory  text  of  paragraph 
(h)(2)  is  republished. 

b.  Paragraph  (h)(2){i)  and  the 
introductory  text  of  paragraph  (h)(3)  are 
revised. 


§413.64 
rules. 


Payment  to  providers:  Specific 


(h)  Periodic  interim  payment  method 
of  reimbursement —  *   *   * 

(2)  Covered  services  furnished  on  or 
after  July  1,  1987.  Effective  with  claims 
received  on  or  after  July  1,  1987,  the 
periodic  interim  payment  (PIP)  method 
is  available  for  the  following: 

(i)  Part  A  inpatient  services  furnished 
in  hospitals  that  are  excluded  from  the 
prospective  payment  systems  described 
in  §  412.1(a)(1)  of  this  chapter,  under 
subpart  B  of  Part  412  of  this  subchapter 
or  are  paid  imder  the  prospective 
payment  systems  described  in  subparts 
O  and  P  of  Part  412  of  this  subchapter. 
***** 

(3)  Any  participating  provider 
furnishing  the  services  described  in 
paragraphs  (h)(1)  and  (h)(2)  of  this 
section  that  establishes  to  the 
satisfaction  of  the  intermediary  that  it 
meets  the  following  requirements  may 
elect  to  be  reimbursed  under  the  PIP 
method,  beginning  with  the  first  month 


after  its  request  that  the  intermediary 
finds  administratively  feasible: 


PART  476— UnUZATION  AND 
QUALITY  CONTROL  REVIEW 

1.  The  authority  citation  for  Part  476 
continues  to  read  as  follows: 

Authority:  Sees.  1102  and  1871  of  the 
Social  Security  Act  (42  U.S.C.  1302  and 
1395hh). 

2.  Section  476.71  is  amended  by 
revising  paragraph  (c)(2)  to  read  as 
follows: 

§476.71    QIO  review  requirements. 

***** 

[c]  Other  duties  and  functions.  *  *  * 
(2)  As  directed  by  CMS,  the  QIO  must . 
review  changes  in  DRG  and  LTC-DRG 
assignments  made  by  the  intermediary 
under  the  provisions  of  §§  412.60(d)  and 
412.513(c)  of  this  chapter  that  result  in 
the  assignment  of  a  higher-weighted 
DRG  or  a  different  LTC-DRG.  The  QIO's 
review  must  verify  that  the  diagnostic 
and  procedural  information  supplied  by 
the  hospital  is  substantiated  by  die 
information  in  the  medical  record. 


(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance) 

Dated:  August  21,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

Dated:  August  21,  2002. 
Tommy  G.  Thompson, 

Secretary. 
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Addendum 

This  addendum  contains  the  tables  referred  to  throughout  the  preamble  to  this  final  rule.  The  tables  presented  below 
are  as  follows: 
Table  1. — Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas 
Table  2. — Long-Term  Care  Hospital  Wage  Index  for  Riual  Areas 
Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay 

Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas 


MSA 


Urt>an  area  (constituent  counties) 

At)ilene,  TX 

Taylor,  TX 
Aguadlllai  PR 

Aguada.  PR 

Aguadilla,  PR 

Moca,  PR 
Akron,  OH  t 

Portage,  OH 

Summit,  OH 
Albany,  GA  

Dougherty,  GA 

Lee,  GA 
Albany-Schenectady-Troy,  NY  

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga,  NY 

Sctienectady.  NY 

Schoiiarie,  NY 
Albuquerque,  NM  

Bemalillo,  NM 

Sandoval,  NM 

Valencia,  NM 
Alexandria,  LA 

Rapides,  LA 
Allentown-Bettilehem-Easton,  PA 

Carbon,  PA 

Lehigh,  PA 

Northampton,  PA 
Altoona,  PA 

Blair,  PA 
Amarillo,  TX 

Potter,  TX 

Randall,  TX 
Anchorage,  AK  

Anchorage,  AK 
Ann  Arbor,  Ml  

Lenawee,  Ml 

Livingston,  Ml 

Washtenaw,  Ml 
Anniston,  AL 

Calhoun,  AL 
Appleton-Oshkosh-Neenah,  Wl 

Calumet,  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Arecibo,  PR  

Arecibo,  PR 

Camuy,  PR 

Hatillo,  PR 
Asheville,  NC 

Buncombe,  NC 

Madison,  NC 
Athens,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
Atlanta,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 


Full  wage  index  ^ 


V5  wage  index  ^ 


0040 
0060 

0080 
0120 
0160 


0200 

0220 
0240 

0280 
0320 

0380 
0440 

0450 
0460 

0470 

0480 
0500 

0520 


0.7965 
0.4683 

0.9739 
1.0606 
0.8452 


0.9723 


0.4630 


0.9174 


0.9842 


1.0043 


09593 
0.8937 

09948 
1.0121 
09690 


09945 


0.8015 

0.9603 

1.0014 

1.0003 

0.9100 

0.9820 

0.8671 

0.9734 

1.2569 

1.0514 

1.0959 

1.0192 

0.8276 

09655 

0.9241 

09848 

0.8926 

09835 
0.9968 

1  0009 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 

Urban  area  (constituent  counties) 

Full  wage  index  ^ 

Vs  wage  index  2 

Coweta,  GA 

OeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett.  GA 

Henry,  GA 

Newton,  GA 

Paulding,  GA 

Pickens,  GA 

Rockdale,  GA 

SpakJing,  GA 

WaHon,  GA 

0560 

Atlantrc-Cape  May,  NJ  

Atlanta,  NJ 
Cape  May,  NJ 

1.1297 

1.0259 

0580 

Aubum-Opelika,  AL 

Lee,  AL 

0.8230 

0.9646 

0600 

Augusta-Aiken,  GA-SC 

0.9975 

0.9995 

Columbia,  GA 

McDuffie,  GA 

Rk:hnrK)nd,  GA 

Aiken,  SC 

Edgefiek),  SC 

0640 

Austin-San  Marcos,  TX  

Bastrop,  TX 
Caklwell,  TX 
Hays.  TX 
Travis,  TX 
WilKamson.  TX 

0.9597 

0.9919 

0680 

BakersfiekJ,  CA 

Kern,  CA 

0.9406 

0.9881 

0720 

Baltimore,  MD 

0.9805 

0.9961 

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Can-oil,  MD 

: 

Harford,  MD 

Howard,  MD 

Queen  Anne's,  MD 

0733 

Bangor,  ME  

0.9580 

0.9916 

Penobscot,  ME 

0743 

Bamstabte-YamKXJth,  MA  

Bamstable,  MA 

1.3626 

1.0725 

0760 

Baton  Rouge,  LA , 

Ascensk)n,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

0.8136 

0.9627 

0840 

Beaumont-Port  Arttiur,  TX 

Hardin,  TX 
Jefferson,  TX 
Orange,  TX 

0.8428 

0.9686 

0860 

Bellingham,  WA 

Whatcom,  WA 

1.1826 

1.0365 

0870 

Benton  Hartwr,  Ml 

Berrien,  Ml 

0.8810 

0.9762 

0875 

Bergen-Passak:,  NJ 

Bergen,  NJ 
Passak:.  NJ 

1.1681 

1.0336 

0880 

Billings,  MT  , 

0  9365 

0  9873 

Yeltowstone,  MT 

0920 

Bitoxi-Gulfport-Pascagoula,  MS  

Hancock,  MS 
Harrison,  MS 
Jackson,  MS 

0.8440 

0.9688 

0960 

Binghamton,  NY  

Broome,  NY 
Tioga,  NY 

0.8404 

0.9681 

1000 

Birmingham,  AL 

Btount,  AL 

0.8775 

0.9755 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


1010 
1020 

1040 
1080 

1123 


1125 
1145 
1150 
1240 
1260 
1280 

1303 
1310 


Urban  area  (constituent  counties) 


1320 

1350 
1360 
1400 
1440 

1480 
1520 


Jefferson,  AL 

St.  Clair,  AL 

Shelby,  AL 
Bismarck.  ND  

Burleigh,  ND 

Morton.  ND 
Bkx>mington,  IN 

Monroe.  IN 
Bkx>mington-Normal,  IL 

McLean.  IL 

Boise  City,  ID  

'  Ada.  ID 

Canyon.  ID 
Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH  (NH  Hospitals) 

Bristol.  MA 

Essex,  MA 

MkJdIesex,  MA 

Norfolk.  MA 

Plymouth.  MA 

Suffolk.  MA 

Worcester.  MA 

Hillsborough,  NH 

Menimack,  NH 

Rockingham,  NH 

Strafford,  NH 
Boulder-Longmont,  CO  

BoukJer,  CO 
Brazoria,  TX  

Brazoria.  TX 
Bremerton,  WA 

Kitsap,  WA 
Brownsville-Harlingen-San  Benito,  TX  

Cameron,  TX 
Bryan-College  Station,  TX 

Brazos.  TX 
Buffalo-Niagara  Falls.  NY 

Erie.  NY 

Niagara.  NY 
Buriington,  VT 

Chittenden,  VT 

Franklin,  VT 

Grand  Isle.  VT 
Caguas,  PR 

Caguas.  PR 

Cayey,  PR 

Cidra.  PR 

Gurabo,  PR 

San  Lorenzo,  PR 
Canton-Massillon,  OH  

Carroll,  OH 

Stark,  OH 
Casper,  WY  

Natrona,  WY 
Cedar  Rapkjs,  lA 

Linn,  I A 
Champaign-Urbana,  IL 

Champaign,  IL 
Charieston-North  Charieston,  SC  

Bert(eley,  SC 

Charieston,  SC 

Dorchester.  SC 
Charieston,  WV  

Kanawha,  WV 

Putnam,  WV 
Chariotte-Gastonla-Rock  Hill,  NC-SC  

Cabarrus,  NC  . 

Gaston,  NC 

Lincoln,  NC 

Mecklenburg,  NC 

Rowan,  NC 

Stanly,  NC 

Union,  NC 


Full  wage  index  ^ 


0.7984 

0.8842 
0.9038 
0.9051 

1.1349 


Vs  wage  index  ^ 


0.9798 
0.8209 
1.0758 
0.9004 
0.9328 
0.9392 

0  9914 
0.4705 


0.8904 


0.9264 


0.9312 


0.9597 

09768 
0.9808 
0.9810 

1 .0270 


09960 
09642 
1  0152 
09801 
0.9866 
0.9878 

09983 
0,8941 


09781 


0.9496 

0  9899 

0.8699 

0  9740 

09295 

09859 

0.9204 

09841 

0  9853 


0  9862 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 

Urban  area  (constituent  counties) 

Full  wage  index  ^ 

Vs  wage  index  2 

York,  SC 

1540 

Charlottesville,  VA  

Albemarle,  VA 
Charlottesville  City,  VA 
Fluvanna,  VA 
Greene,  VA 

1.0501 

1.0100 

1560 

Chattanoooa.  TN-GA                                              

0.9333 

0.9867 

Catoosa,  GA 

Dade,  GA 

Walker,  GA 
Hamilton,  TN 

Marion,  TN 

1580 

Cheyenne,  WY  

Laramie,  WY 

0.8288 

0.9658 

1600 

Chnaoo  IL  .                                                

1.1008 

1.0202 

Cook,  IL 

DeKalb,  IL 

DuPage,  IL 

Gmndy,  IL 

Kane,  IL 

Kendall,  IL 

Lake,  IL 

McHenry,  IL 

Will.  IL 

1620 

Chico-Paradise,  CA 

Butte.  CA 

0.9856 

0.9971 

1640 

Cincinnati,  OH-KY-IN  

0.9444 

0.9889 

Dearborn,  IN 

Ohk),  IN 

Boone,  KY 

Campbell.  KY 

r 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

Pendleton,  KY 

Brown,  OH 

Clermont,  OH           ' 

Hamilton,  OH 

Wan-en,  OH 

1660 

Clarksville-Hopkinsville,  TN-KY 

0.8306 

0.9661 

Christian,  KY 

Montgomery,  TN 

1680 

Cleveland-Lorain-Elyria,  OH 

Ashtabula,  OH 
Cuyahoga,  OH 
Geauga,  OH 
Lake,  OH 
Lorain,  OH 
Medina,  OH 

0.9429 

0.9886 

1720 

Cokirado  Springs,  CO  

El  Paso,  CO 

0.9745 

0.9949 

1740 

Columbia,  MO  

Boone,  MO 

0.8674 

0.9735 

1760 

Columbia,  SC  

0.9474 

0.9895 

Lexington,  SC 

Rk:hland,  SC 

1800 

Columbus,  GA-AL  

0.8382 

0.9676 

Russell,  AL 

Chattahoochee,  GA 

Hams,  GA 

, 

Muscogee,  GA 

1840 

Columbus,  OH 

Delaware;  OH 
FairfieW,  OH 
Franklin,  OH 
LkJking,  OH 
Madison,  OH 
Ptekaway,  OH 

0.9543 

0.9909 

1880 

Corpus  Christi,  TX 

Nueces,  TX 
San  Patrick),  TX 

0.8,337 

0.9667 

1890 

Con/allis,  OR  

1.1646 

1.0329 
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TABLE  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urt>an  area  (constituent  counties) 


Full  wage  index  ^  V5  wage  index  ^ 


1900 


1920 


1950 
1960 

2000 

2020 

2030 

2040 
2080 


2120 


2160 


2180 

2190 
2200 
2240 

2281 
2290 

2320 
2330 
2335 
2340 


Benton,  OR 
Cumberiand,  MD-WV  (WV  Hospital)  . 

Allegany,  MD 

Mineral,  WV 
Dallas,  TX 

Collin,  TX 

Dallas,  TX 

Denton,  TX 

Ellis,  TX 

Henderson,  TX 

Hunt,  TX 

Kaufman,  TX 

Rockwall,  TX 
Danville,  VA 

Danville  City,  VA 

Pittsylvania,  VA 
Davenport-Moline-Rock  Island,  lA-IL 

Scott,  lA 

Henry,  IL 

Rock  Island,  IL 
Dayton-Springifield,  OH  

Claris,  OH 

Greene,  OH 

Miami,  OH 

Montgomery,  OH 
Daytona  Beach,  FL  

Flagler,  FL 

Volusia,  FL 
Decatur,  AL 

Lawrence,  AL 

Morgan,  AL 
Decatur,  IL 

Macon,  IL 
Denver,  CO  

Adams,  CO 

Arapahoe,  CO 

Denver.  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  lA 

Dallas,  lA 

Polk,  lA 

Warren,  lA 
Detroit,  Ml 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland,  Ml 

St.  Clair,  Ml 

Wayne,  Ml 
Dothan,  AL  

Dale.  AL 

Houston,  AL 
Dover,  DE 

Kent,  DE 
Dubuque,  lA  

Dubuque,  lA 
Duluth-Superior,  MN-WI  

St.  Louis,  MN 

Douglas,  Wl 
Dutchess  County,  NY 

Dutchess,  NY 
Eau  Claire,  Wl  

Chippewa,  Wl 

Eau  Claire,  Wl 
El  Paso,  TX  

El  Paso,  TX 
Elkhart-Goshen,  IN 

Elkhart,  IN 
Elmira,  NY  

Chemung,  NY 
Enid,  OK  


0.8321 


0.9855 


0.8613 
0.8638 

0.9151 

0.8952 

0.8775 

0.7974 
1.0280 


0.8735 


1.0413 


07948 


09664 


09971 


09723 
09728 

09830 

0  9790 

09755 

0  9595 
1.0056 


09747 


1  0083 


09590 


1  0296 

1  0059 

0.8519 

0.9704 

1  0284 

1  0057 

1.0514 

1  0103 

08814 

0  9763 

0  9207 

■      09841 

0.9638 

0  9928 

08415 

0  9683 

0.8357 

0  9671 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (constituent  counties) 


Garfield,  OK 
2360    Erie,  PA  

Erie,  PA 
2400    Eugene-Springfiekj,  OR  

Lane,  OR 
2440    Evansville-Henderson,  IN-KY  (IN  Hospitals) 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
2520    Fargo-Moortiead,  ND-MN 

Clay,  MN 

Cass,  ND 
2560    Fayettevilte,  NC  

Cumberland,  NC 
2580    Fayetteville-Springdale-Rogers,  AR  

Benton,  AR 

Washington,  AR 
2620    Flagstaff,  AZ-UT  

Coconino,  AZ 

Kane,  UT 
2640    Flint,  Ml 

Genesee,  Ml 
2650    Florence,  AL  

Colbert,  AL 

Lauderdale,  AL 
2655    Florence,  SC  

Florence,  SC 
2670    Fort  Collins-Loveland,  CO 

Larimer,  CO 
2680    Ft.  Lauderdale,  FL 

Broward,  FL 
2700    Fort  Myers-Cape  Coral,  FL  

Lee,  FL 
2710    Fort  Pierce-Port  St.  Lucie,  FL  

Martin,  FL 

St.  Lucie,  FL 
2720    Fort  Smith,  AR-OK 

Crawford,  AR 

Sebastian,  AR 

Sequoyah,  OK 
2750    Fort  Walton  Beach,  FL 

Okaloosa,  FL 
2760    Fort  Wayne,  IN  . 

Adams,  IN 

Allen,  IN 

-De  Kalb,  IN 

Huntington,  IN 

Wells,  IN 

Whitley,  IN 
2800    Forth  Worth-Ariington,  TX 

Hood,  TX 

Johnson,  TX 

Partner,  TX 

Tan-ant,  TX 
2840    Fresno,  CA 

Fresno,  CA 

Madera,  CA 
2880    Gadsden,  AL 

Etowah,  AL 
2900    Gainesville,  FL 

Alachua,  FL 
2920    Galveston-Texas  City,  TX 

Galveston,  TX 
2960    Gary,  IN  

Lake, IN 

Porter,  IN 
2975    Glens  Falls,  NY  

Warren,  NY 

Washington,  NY 
2980    GoWsboro,  NC 

Wayne,  NC 


Full  wage  index  ^ 


0.8633 
1.1471 
0.8489 

0.9268 

0.9027 
0.8445 

1.0553 


0.8052 

0.9002 
0.9197 


0.9357 


0.9856 


0.8336 


0.8709 


Vs  wage  index' 


0.9727 
1.0294 
0.9698 

0.9854 

0.9805 
0.9689 

1.0111 


1.0844 

1.0169 

0.7845 

0.9569 

0.8693 

0.9739 

1.0018 

1.0004 

1.0293 

1.0059 

0.9374 

0.9875 

1.0214 

1.0043 

0.9610 

0.9800 
0.9839 


0.9871 


0.9971 


0.8792 

0.9758 

0.9255 

0.9851 

1.0262 

1.0052 

0.9529 

0.9906 

0.9667 


0.9742 
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Table  1. — Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


2985 

2995 
3000 

3040 
3060 
3080 
3120 


3150 
3160 


Urban  area  (constituent  counties) 


3180 
3200 
3240 

3283 

3285 
3290 

3320 
3350 

3360 


3400 


Grand  Forks.  ND-MN  

Polk,  MN 

Grand  Forks,  ND 
Grartd  Junctkxi,  GO  

Mesa,  CO 
Grand  Rapids-Muskegon-Holland,  Ml 

Allegan,  Ml- 

Kent,  Ml 

Muskegon,  Ml 

Ottawa,  Ml 
Great  Fate,  Ml  

Cascade,  MT 
Greeley,  CO  

WekJ,  CO 
Green  Bay,  Wl 

Brown,  Wl 
Greensboro-Winston-Salem-High  Point,  NC 

Alamance,  NC 

DavKlson,  NC 

Davie,  NC 

Forsyth,  NC 

Guilford,  NC 

Randolph,  NC 

Stokes,  NC 

Yadkin,  NC 
Greenville,  NC 

Pitt,  NC 
GraenviNe-Spartanburg-Anderson,  SC 

Anderson.  SC 

Cherokee,  SC 

Greenville,  SC 

Pk:kens,  SC 

Spartanburg,  SC 
Hagerstown,  MD 

Washingkx),  MD 
Hamilton-Mkldletown,  OH  

Butler,  OH 
Harrisburg-Lebanon-Carlisle,  PA  

Cumberland,  PA 

Dauphin.  PA 

Lebanon,  PA 

Perry.  PA 
Hartford,  CT 

Hartford,  CT 

Litchfiekl,  CT 

MkJdIesex.  CT 

Tolland,  CT 
Hattiesburg,  MS^ 

Forrest,  MS 

Lamar,  MS 
■Hfckory-Morganton-Lenoir,  NC 

Alexander,  NC 

Burke,  NC 

CaMwefl,  NC 

Catawba,  NC 
Honolulu,  HI 

Honolulu,  HI 
Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Uberty,  TX 

Montgomery,  TX 

Waller  TX 
Huntington-Ashland,  WV-KY-OH  

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 


Full  wage  index  ^ 


0.9069 

0.9529 
0.9933 


Vs  wage  index  ^ 


0.8870 

0.9774 

0.9254 

0.9851 

0.9208 

09842 

0.9537 

0.9907 

0.9153 
0.9151 


0.8365 
0.9287 
0.9285 

1.1504 

0.7476 
0.9367 

1.1538 
0.7949 

0.9623 


0.9613 


09814 

0.9906 
0.9987 


0.9831 
09830 


0.9673 
0.9857 
09857 

1.0301 

0.9495 
09873 

1.0308 
09590 

0.9925 


0.9923 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


3440 
3480 


3500 
3520 
3560 

3580 
3600 

3605 
3610 
3620 
3640 
3660 


3680 

3700 
3710 

3720 

3740 
3760 


Urban  area  (constituent  counties) 


Cabell,  VW 

Wayne.  VW 
Huntsville,  AL  

Linfiestone,  AL 

Madison,  AL 
Indianapolis,  IN 

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City.  lA  ....: 

Johnson,  lA 
Jackson,  Ml  

Jackson,  Ml 
Jackson,  MS 

Hinds,  MS 

Madteon,  MS 

Rankin,  MS 
Jackson,  TN  

Madison,  TN 

Chester,  TN 
Jacksonville,  FL 

Clay,  FL 

Duval,  FL 

Nassau,  FL 

St  Johns,  FL 
JacksonviNe,  NO 

OnskNv,  NC 
Jamestown,  NY  

Chautauqua.  NY 
JanesviBe-Betoit,  Wl 

Rock,  Wl 
Jersey  City,  NJ 

Hudson,  NJ 
Johnson  City-Kingsport-Bristol,  TN-VA 

Carter,  TN 

Hawkins,  TN 

Suflivan.  TN 

Unwoi,  TN 

Washington,  TN 

Bristol  City,  VA 

Scott.  VA 

Washir)gton,  VA 
Johnstown,  PA  

Cambria,  PA 

Somerset,  PA 
Jonesboro,  AR 

Craighead,  AR 
Joplin,  MO  

Jasper,  MO 

Newton,  MO 
Kalamazoo-Battlecreek,  Ml  

Calhoun,  Ml 

Kalamazoo,  Ml 

Van  Buren,  Ml 
Kankakee,  IL  

Kankakee,  IL 
Kansas  City,  KS-MO  

Johnson,  KS 

Leavenworth,  KS 

Miami,  KS 

Wyandotte,  KS 

Cass,  MO 

Clay,  MO 

Clinton,  MO 

Jackson,  MO 

Lafayette:  MO 


Full  wage  index  ^ 


0.8883 


0.9676 


0.9824 
0.9257 
0.8435 

0.9013 
0.9213 


0.8668 

0.8439 
0.8729 

1.0639 

0.9889 
0.9501 


Vs  wage  index  2 


0.9777 
0.9935 


0.9965 
0.9851 
0.9687 

0.9803 
0.9843 


0.7622 

0.9524 

0.8050 

0.9610 

0.9739 

0.9948 

1.1162 

1.0232 

0.8617 

0.9723 

0.9734 

0.9688 
0.9746 

1.0128 

0.9978 
0.9900 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 

Urt)an  area  (constituent  counties)                                          \ 

Full  wage  index ' 

"5  wage  index? 

Platte,  MO 

Ray,  MO 

3800 

Kenosha,  Wl 

0.9568 

0  9914 

Kenosha,  Wl 

3810 

Killeen-Temple,  TX 

Bell,  TX 
Coryell,  TX 

0.8513 

09703 

3840 

Knoxville,  TN  

0.8873 

09775 

Anderson,  TN 

Blount,  TN 

Knox,  TN 

Loudon,  TN 
Sevier,  TN 
Unkjn,  TN 

3850 

Kokomo  IN                      

0  9126 

0  9825 

Howard,  IN 

Tipton,  IN 

3870 

La  Crosse,  WI-MN 

09244 

09849 

Houston,  MN 

La  Crosse,  Wl 

3880 

Lafavette  LA            

0.8499 

0.9700 

Acadia,  LA 

Lafayette,  LA 

St.  Landry,  LA 

St.  Martin,  LA 

3920 

Lafavette  IN                                                                   

0.9121 

0  9824 

Clinton,  IN 

Tippecanoe,  IN 

3960 

Lake  Charles,  LA 

Cateasieu,  LA 

0.7766 

09553 

3980 

Lakeland-Winter  Haven,  FL  

Polk,  FL 

09067 

0  9813 

4000 

Lancaster,  PA 

Lancaster,  PA 

09286 

09857 

4040 

Lansing-East  Lansing,  Ml 

Clinton,  Ml 
Eaton,  Ml 
Ingham,  Ml 

0.9639 

09928 

4080 

Laredo  TX                                

07849 

09570 

Webb,  TX 

4100 

Las  Cruces.  NM        

0.8619 

09724 

Dona  Ana,  NM 

4120 

Las  Veaas  NV-A7 

1.1179 

1  0236 

Mohave,  AZ 

Clark,  NV 

Nye,  NV 

4150 

Lawrence,  KS  

Douglas,  KS 

0.8656 

09731 

4200 

Lawton  OK     

0.8682 

0.9736 

Comanche,  OK 

4243 

Lewiston-Aut)um,  ME  

0.9267 

09853 

Androscoggin,  ME 

4280 

Lexinoton  KY                       

0.8743 

0.9749 

Bourt)on,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

- 

Scott,  KY 

Woodford,  KY 

4320 

Lima,  OH  

0.9470 

09894 

Allen,  OH 

Auglaize,  OH 

4360 

Lincoln  NE                                 

10168 

1  0034 

Lancaster,  NE 

4400 

Little  Rock-North  Little  Rock.  AR  

0.8957 

0  9791 

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

'. 

Saline,  AR 

4420 

Lonoview-Marshail  TX                                                                        

0.8571 

09714 

Gregg,  TX 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


4480 
4520 


4600 
4640 


4680 


4720 
4800 

4840 


4880 
4890 
4900 
4920 


4940 
5000 
5015 

5080 
5120 


Urban  area  (constituent  counties) 


Hanison,  TX 

Upshur,  TX 
Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville,  KY-IN ' 

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

OWham,  KY 
Lubbock,  TX 

Lubbock.  TX 
Lynchburg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 
Macon,  GA  

Bibb,  GA 

Houston,  GA 

Jones,  GA 

Peach,  GA 

Twiggs,  GA 
Madison,  W1  

Dane, Wl 
Mansfield,  OH 

Crawford,  OH 

Richland,  OH 
Mayaguez,  PR 

Anasco,  PR 

Cabo  Rojo,  PR 

HonrTlgueros,  PR 

Mayaguez,  PR 

Sabana  Grande,  PR 

San  Gennan,  PR 
McAllen-Edinburg-Mlssion,  TX  

Hklalgo.  TX 
Medford-Ashland,  OR 

Jackson,  OR 
Melboume-Titusville-Palm  Bay,  FL  . 

Brevard,  FL 
Memphis,  TN-AR-MS  

Crittenden,  AR 

DeSoto,  MS 

Fayette,  TN 

Shelby,  TN 

Tipton,  TN 
Merced,  CA  

Merced,  CA 
Miami,  FL 

Dade,  FL 
Middlesex-Somerset-Hunterdon,  NJ 

Hunterdon,  NJ 

Middlesex,  NJ 

Somerset,  NJ 
Milwaukee-Waukesha,  Wl  

Milwaukee,  Wl 

Ozaukee,  Wl 

Washington,  Wl 

Waukesha,  Wl 
Minneapolis-St.  Paul,  MN-WI  

Anoka,  MN 

Carver,  MN 

Chisago,  MN 

Dakota,  MN 

Hennepin,  MN 

Isanti,  MN 

Ramsey,  MN 

Scott,  MN 


Full  wage  index  ^ 


1.1946 
0.9457 


0.8432 
0.9104 


0.8839 


1.0360 
0.8708 

0.4853 


0.9721 
0.9967 
1.1407 

0.9894 
1.0909 


Vs  wage  index  ^ 


1.0389 
0.9891 


0.9686 
0.9821 


0.9768 


1.0072 
0.9742 

0.8971 


0.8378 

0.9676 

1.0314 

1.0063 

0.9913 

0.9983 

0.8962 

0.9792 

0.9944 
0.9993 
1.0281 

0.9979 
1.0182 
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TABLE  1. — Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas — Continued 


MSA 


Urt>an  area  (constituent  counties) 


Full  wage  index  ^ 


'/5  wage  index  ^ 


5140 
5160 

5170 
5190 

5200 
5240 

5280 
5330 
5345 
5360 


5380 

5483 

5523 
5560 


5600 


5640 


5660 


5720 


ShertMjme,  MN 

Washington,  MN 

Wright,  MN 

Pierce,  Wl 

St.  Croix,  Wl 
Missoula,  MT  

Missoula,  MT 
Mobile,  AL  

Baldwin,  AL 

Mobile,  AL 
Modesto,  CA 

Stanislaus,  CA 
Monmouth-Ocean,  NJ  

Monmouth,  NJ 

Ocean,  NJ 
Monroe,  LA 

Ouachita,  LA 
Montgomery,  AL 

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
Muncie,  IN 

Delaware,  IN 
Myrtte  Beach,  SC  

Horry,  SC  . 
Naples,  FL  

Collier,  FL 
Nashville,  TN  

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Robertson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 
Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk,  NY 
New  Haven-Bridgeport-Stamford-Waterbury-Danbury,  CT 

FairfieW,  CT 

New  Haven,  CT 
New  London-Norwrch,  CT  

New  London,  CT 
New  Orieans,  LA  

Jefferson,  LA 

Orieans,  LA 

Plaquemines,  LA 

St.  Bemard,  LA 

St.  Charies,  LA 

St.  James,  LA 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA 
New  Yori<,  NY 

Bronx,  NY 

Kings,  NY 

New  Yortc,  NY 

Putnam,  NY 

Queens,  NY 

Rrchmond,  NY 

Rockland,  NY 

Westchester,  NY 
Newari(,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 
Newburgh,  NY-PA  

Orange,  NY 

Pike,  PA 
Norfolk-Virginia  Beach-Newport  News,  VA-NC  


0.9364  ' 

0.9873 

0.8027 

0.9605 

10820 

1  0164 

10863 

10173 

0.8149 

09630 

0.7349 

0.9470 

0.9760 

09952 

0.8759 

0.9752 

09699 

0  9940 

09690 

0  9938 

1.3461 

1  2178 

1.1525 
08995 


1.4305 


1.1618 


1.1113 


0.8538 


1  0692 

1.0436 

1  0305 
09799 


1  0861 


1  0324 


1  0223 
09708 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


5775 

5790 
5800 

5880 


5910 
5920 


5945 
5960 

5990 
6015 
6020 

6080 

6120 

6160 


6200 


Urban  area  (constituent  counties) 


Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  ot  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City  VA 

Williamsburg  City,  VA 
*  York,  VA 
Oakland,  CA  

Alameda,  CA 

Contra  Costa,  CA 
Ocala.  FL 

Marion,  FL 
Odessa-Midland,  TX 

Ector,  TX 

Midland,  TX 
Oklahoma  City,  OK  

Canadian,  OK 

Cleveland,  OK 

Logan,  OK 

McClain,  OK 

Oklahoma,  OK 

Pottawatomie,  OK 
Olympia,  WA  

Thurston,  WA 
Omaha,  NE-IA 

Pottawattamie,  lA 

Cass,  NE 

Douglas,  NE 

Sarpy,  NE 

Washington,  NE 
Orange  County,  CA 

Orange,  CA 
Ortando,  FL  

Lake,  FL 

Orange,  FL 

Osceola,  FL 

Seminole,  FL 
Owensboro,  KY  

Daviess,  KY 
Panama  City,  FL  

Bay,  FL 
Parkersburg-Marietta,  WV-OH 

Washington,  OH 

Wood,  WV 
Pensacola,  FL  

Escambia,  FL 

Santa  Rosa,  FL 
Peoria-Pekin,  IL 

Peoria,  IL 

Tazewell,  IL 

Woodford,  IL 
Philadelphia,  PA-NJ  

Buriington,  NJ 

Camden,  NJ 

Gkxjcester,  NJ 

Salem,  NJ 

Bucks,  PA 

Chester,  PA 

Delaware,  PA 

Montgomery,  PA 

Philadelphia,  PA 
Phoenix-Mesa,  AZ 

Maricopa,  AZ 

Pinal,  AZ 


Full  wage  index  ^ 


1.5332 

0.9556 
1.0105 

0.8655 


1.1362 
0.9677 


1.1108 
0.9603 


Vs  wage  index  ^ 


1.0829 


0.9610 


1.1066 

0.9911 
1.0021 

0.9731 


1.0272 
0.9935 


1.0222 
0.9921 


0.8333 

0.9667 

0.9061 

0.9812 

0.8128 

0.9626 

0.8331 

0.9666 

0.8635 

0.9727 

1.0166 


0.9922 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 

MSA 

Urt>an  area  (constituent  counties) 

Full  wage  index ' 

Vs  wage  index  ^ 

6240 

Pine  Bluff,  AR 

Jefferson,  AR 

0.7925 

0  9585 

6280 

Pittsburgh,  PA  ..- 

Allegtieny,  PA 

Beaver,  PA 

Butler.  PA 

Fayette,  PA 

Washington,  PA                                    ■ 

Westmoreland,  PA 

0.9464 

0  9893 

6323 

Pittsfiekl,  MA  

1.0171 

1  0034 

Berkshire,  MA 

6340 

Pocatelto,  ID 

0.9448 

09890 

Bannock,  ID 

6360 

Ponce,  PR  

0.5218 

0.9044 

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba,  PR 

Yauco,  PR 

6403 

Portland.  ME 

0.9367 

0  9873 

Cunribertand,  ME 

Sagadahoc,  ME 

York.  ME 

6440 

Portland-Vancouver.  OR-WA  

1.1107 

1.0221 

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 

6483 

ProvkJence-Wanwick-Pawtucket,  Rl  

Bristol,  Rl 
Kent,  Rl 
Newport,  Rl 
Providence,  Rl 
Washington,  Rl 

1  0768 

1  0154 

6520 

Provo-Orem,  UT 

Utah,  UT 

09836 

09967 

6560 

Puebk),  CO 

0.8582 

09716 

Puebto,  CO 

6580 

PuntaGorda,  FL 

Chariotte,  FL 

0.9014 

09803 

6600 

Racine,  Wl  

09323 

0.9865 

Racine,  Wl 

6640 

Raleigh-Durham-Chapel  Hill,  NC  

Chatham,  NC 
Durham,  NC 
Franklin,  NC 
Johnston,  NC 
Orange,  NC 
Wake,  NC 

0.9774 

0.9955 

6660 

RapHJCity.  SD 

Pennington,  SD 

08843 

09769 

6680 

Reading,  PA  

0.9564 

09913 

Beri<s,  PA 

6690 

Reddino.  CA 

1.1136 

1  0227 

Shasta,  CA 

6720 

Reno,  NV 

1.0369 

1  0074 

Washoe,  NV 

6740 

RkJhIand-Kennewick-Pasco,  WA 

Benton,  WA 
Franklin,  WA 

1  0960 

1  0192 

6760 

Richmond-Petersburg,  VA 

Charies  City  County,  VA 
Chesterfield,  VA 

09624 

0  9925 

Cotonial  Heights  City,  VA 

- 

DinwkJdie,  VA 

Goochland.  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

• 
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Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


Urban  area  (constituent  counties) 


6780 
6800 

6820 
6840 


6880 

6895 
6920 

6960 

6980 
7000 
7040 


7080 

7120 
7160 

7200 
7240 


New  Kent,  VA 

Petersburg  City,  VA 

Powtiatan,  VA 

Prince  George,  VA 

Richmond  City,  VA 
Riverside-San  Bernardino,  CA 

Riverside,  CA 

San  Bernardino,  CA 
Roanoke,  VA  

Botetourt,  VA 

Roanoke,  VA 

Roanoke  City,  VA 

Salem  City,  VA 
Rochester,  MN  

Olmsted,  MN 
Rochester,  NY  

Genesee,  NY 

Livingston,  NY 

Monroe,  NY 

Ontario,  NY 

Orieans,  NY 

Wayne,  NY 
Rockford,  IL  

Boone,  IL 

Ogle,  IL 

Winnebago,  IL 
Rocky  Mount,  NC  

Edgecombe,  NC 

Nash,  NC 
Sacramento,  CA 

El  Dorado,  CA 

Placer,  CA 

Sacramento,  CA 
Saginaw-Bay  City-Midland.  Ml 

Bay,  Ml 

Midland,  Ml 

Saginaw,  Ml 
St.  Ctoud,  MN 

Benton,  MN 

Steams,  MN 
St.  Joseph,  MO  

Andrew,  MO 

Buchanan,  MO 
St.  Louis,  MO-IL  

Clinton,  IL 

Jersey,  IL 

Madison,  IL 

Monroe,  IL 

St.  Clair,  IL 

Franklin,  MO 

Jefferson,  MO 

Lincoln,  MO 

St.  Charies,  MO 

St.  Louis,  MO 

St.  Louis  City,  MO 

Wan-en,  MO 
Salem,  OR 

Marion,  OR 

Polk,  OR 
Salinas,  CA 

Monterey,  CA 
Salt  Lake  City-Ogden,  UT 

Davis,  UT 

Salt  Lake.  UT 

Weber,  UT 
San  Angelo,  TX  

Tom  Green,  TX 
San  Antonk),  TX  

Bexar,  TX 

Comal,  TX 

Guadalupe,  TX 

Wilson,  TX 


Full  wage  index  ^ 


1.1104 
0.8286 

1.1474 
0.9200 


0.9189 

0.9109 
1.1769 

0.9526 

0.9844 
0.9009 
0.8882 


1.0011 

1.4674 
0.9861 

0.8193 
0.8547 


Vs  wage  index  ^ 


1 .0221 
0.9657 

1.0295 
0.9840 


0.9838 


0.9822 


1.0354 


0.9905 


0.9969 


0.9802 


0.9776 


1.0002 

1.0935 
0.9972 

0.9639 
0.9709 


TABLE  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 

MSA 

Urt}an  area  (constituent  counties) 

Full  wage  index  ^ 

Vs  wage  index  ^ 

7320 

San  Diego,  CA  

San  Diego,  CA 

1  1283 

1  0257 

7360 

San  Francisco,  CA  .-. 

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 

1.4170 

1  0834 

7400 

San  Jose,  CA  

1  422? 

1  0844 

Santa  Clara,  CA 

7440 

San  Juan-Bayamon,  PR 

Agues  Buenas,  PR 
Barcekxieta,  PR 
Bayamon,  PR 
Canovanas,  PR 
Carolina,  PR 
Catano,  PR 

0.4748 

08950 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Ftorida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

LuguiHo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rk)  Grande,  PR 

San  Juan,  PR 

ToaAlta,  PR 

Toa  Baja,  PR 

Trujilk)  Alto,  PR 

Vega  AHa,  PR 

Vega  Baja,  PR 

, 

Yabucoa,  PR 

7460 

San  Luis  Obispo-Atascadero-Paso  Robles,  CA  

San  Luis  Obispo,  CA 

1  0990 

10198 

7480 

Santa  Barbara-Santa  Maria-Lompoc,  CA  

Santa  Barit>ara,  CA 

1.0794 

1.0159 

7485 

Santa  Cmz-Watsonville,  CA 

Santa  Cmz,  CA 

1  3970 

1.0794 

7490 

Santa  Fe,NM  

Los  Alamos,  NM 
Santa  Fe,  NM 

1.0196 

1.0039 

7500 

Santa  Rosa,  CA  

Sonoma,  CA 

1.3004 

1  0601 

7510 

Sarasota-Bradenton,  FL 

Manatee,  FL 
Sarasota,  FL 

1.0090 

1.0018 

7520 

Savannah,  GA 

Bryan,  GA 
Chatham,  GA 
Effingham,  GA 

0.9974 

09995 

7560 

Scranton — Wilkes-Barre — Hazleton,  PA  

Columbia,  PA 
1  ackawarma,  PA 
Luzerne,  PA 
Wyoming,  PA 

0.8682 

0.9736 

7600 

SeatUe-Bellevue-Everett.  WA 

1.1324 

1  0265 

Island,  WA 

King,  WA 

Snohomish,  WA 

7610 

Sharon.  PA 

0.7924 

0.9585 

Mercer,  PA 

7620 

Sheboygan,  Wl 

0.8427 

0.9685 

Sheboygan,  Wl 

7640 

Sherman-Denison  TX                                     

0.9373 

0.9875 

Grayson,  TX 

UMI 
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Table  1.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


7680 

7720 

7760 

7800 
7840 
7880 

7920 

8003 

8050 
8080 

8120 
8140 
8160 

8200 
8240 

8280 

8320 

8360 
8400 

8440 
8480 
8520 
8560 


Urban  area  (constituent  counties) 


Shrevepoft-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  LA 
Sioux  City,  lA-NE  

Woodbury,  lA 

Dakota.  NE 
Sioux  Falls,  SD 

Lincoln,  SD 

Minnehaha.  SD 
South  Bend,  IN 

St.  Joseph,  IN 
Spokane.  WA  

Spokane,  WA 
SpringfieM,  IL  

Menard,  IL 

Sangamon.  IL 
SpringfieW,  MO 

Christian,  MO 

Greene,  MO 

Webster,  MO 
SpringfieM,  MA 

Hampden,  MA 

Hampshire.  MA 
State  Coliege.  PA 

Centre.  PA 
SteubenvHIe-Weirton,  OH-WV  (WV  Hospitals) 

Jefferson.  OH 

Brooke,  WV 

Hancock,  WV 
Stockton-Lodi,  CA  

San  Joaquin,  CA 
Sumter,  SC 

Sumter,  SO 
Syracuse.  NY  

Cayuga.  NY 

Madteon.  NY 

Onondaga.  NY 

Oswego.  NY 
Tacoma,  WA 

Pierce.  WA 
Tallahassee.  FL 

Gadsden,  FL 

Leon,  FL 
Tampa-St.  Petersburg-Clearwater.  FL 

Hernando,  FL 

Hillsborough,  FL 

Pasco,  FL 

Pinellas,  FL 
Terre  Haute,  IN 

Clay,  IN 

Vermillkxi,  IN 

Vigo,  IN 
Texarkana,  AR-Texarkana,  TX 

Miller.  AR 

Bowie,  TX 
Toledo,  OH  

Fulton.  OH 

Lucas,  OH 

Wood,  OH 
Topeka,  KS 

Shawnee,  KS 
Trenton.  NJ 

Mercer,  NJ 
Tucson,  AZ 

Pima,  AZ 
Tulsa,  OK  

Creek.  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 


Full  wage  index  ^ 


0.9014 


0.8735 


0.9095 


0.9929 


1.0653 


0.8654 


0.8555 


1.0806 


0.9122 


0.8637 


1.0785 
0.7794 


0.9491 


1.1611 


0.8483 


0.8908 


0.8498 


0.8319 


0.9738 


0.8914 


1.0383 


0.8967 


0.8924 


Vs  wage  index  2 


0.9803 

0.9747 

0.9819 

0.9986 
1.0131 
0.9731 

0.9711 

1.0161 

0.9824 
0.9727 

1.0157 
0.9559 
0.9898 

1.0322 
0.9697 

0.9782 

0.9700 

0.9664 
0.9948 

0.9783 
1.0077 
0.9793 
0.9785 


56074  Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations  56073 

Table  1  .—Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


8600 
8640 


8720 

8735 
8750 
8760 
8780 
8800 
8840 


8920 
8940 
8960 
9000 

9040 

9080 

9140 
9160 

9200 

9260 


Urt)an  area  (constituent  counties) 


Full  wage  index  ^ 


Tuscaloosa,  AL 

Tuscaloosa,  AL 
Tyler,  TX 

Smith,  TX 
Utka-Rome,  NY  

Herkimer,  NY 

Oneida,  NY 
Vallejo-Fairfiekj-Napa,  CA 

Napa,  CA 

Solano,  CA 
Ventura,  CA 

Ventura,  CA 
Victoria,  TX 

Vretoria,  TX 
Vineland-MiUviHe-Bridgeton,  NJ 

Cumberland,  NJ 
Visalia-Tulare-Portennlle.  CA  

Tulare,  CA 
Waco,  TX 

McLennan,  TX 
Washington,  DC-MD-VA-WV  

District  of  Columbia,  DC 

Ca^ert,  MD 

Charles,  MD 

Frederick.  MD 

Montgomery,  MD 

Prince  Georges,  MD 

Alexandria  City,  VA 

Artington,  VA 

Clari(e,  VA 

Culpeper,  VA 

Fairfax,  VA 

Fairfax  City,  VA 

Falls  Church  City,  VA 

Fauquier,  VA 

Fredericksburg  City,  VA 

King  George.  VA 

Loudoun,  VA 

Manassas  City,  VA 

Manassas  Partt  City,  VA 

Prince  WHIiam,  VA 

Spotsylvania,  VA 

Stafford,  VA 

Warren,  VA 

Bertceley,  WV 

Jefferson,  WV 
Waterioo-Cedar  Falls,  lA 

Black  Hawk,  lA 
Wausau,  Wl 

Marathon,  Wl 
West  Pakn  Beach-Boca  Raton,  FL 

Palm  Beach,  FL 
Wheeling,  WV-OH  

Belmont,  OH 

Marshall,  WV 

Ohk),  WV 
Wfchita.  KS 

Butler.  KS 

Harvey,  KS 

SedgvvKk,  KS 
Wrehita  Falls,  TX  

Archer,  TX 

Wfchita,  TX 
Williamsport,  PA 

Lycoming,  PA 
Wilmington-Newarit,  DE-MD  

New  Castle,  DE 

Cecil,  MD 
Wilmington,  NC  

New  Hanover,  NC 

Brunswwk,  NC 
Yakima,  WA 


■■  s  wage  index '' 
0.8171  I  0  9634 

0.9609  0  9922 

0.8311  j  0.9662 

1.3563  10713 


1.0996 

1.0199 

0.8328 

09666 

1.0441 

1  0088 

0.9610 

09922 

0.8110 

0  9622 

1.0962 

1,0192 

0.7980 
0.9702 
0.9778 
0.7940 

0.9545 

0.7867 


09596 
09940 
0  9956 
0.9588 

0.9909 

0  9573 


08497 

0  9699 

1.0804 

1  0161 

0.9408 

0.9882 

1.0575 

1  0115 
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Table  i.— Long-Term  Care  Hospital  Wage  Index  for  Urban  Areas— Continued 


MSA 


9270 
9280 
9320 

9340 
9360 


Urban  area  (constituent  counties) 


Yakima,  WA 
Yoto,  CA 

Yolo,  CA 
York,  PA  

York,  PA 
Youngstown- Warren,  OH 

Columbiana,  OH 

Mahoning.  OH 

Trumbull,  OH 
Yuba  City,  CA 

Sutter,  CA 

Yuba,  CA 
Yuma,  AZ  

Yuma,  AZ 


Full  wage  index  ^ 


0.9696 
0.9372 
0.9549 

1.0359 
0.8989 


Vs  wage  index  ^ 


0.9939 
0.9874 
0.9910 

1.0072 
0.9798 


1  Pre-reclassificatkw  wage  index  from  FY  2002  based  on  fiscal  year  1998  audited  inpatient  acute-care  hospital  wage  data  that  excludes  wages 
for  servtoes  provkJed  by  teaching  physk:ians,  intems  and  residents,  and  non-physkaan  anesthetists  under  Part  B  of  Mie  Medicare  program. 

2^iS>  of  the  full  wage  in*x  value.  For  example,  for  a  LTCH  located  in  Chicago.  Illinois  (MSA  1600)  in  FY  2003.  the  Vs  of  the  wage  index 
is  computed  as  5.1008/5  =  1 .0202.  For  further  details,  see  sectk)n  X.J.I .  of  this  final  aile. 
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Table  2.— Long-Term  Care  Hos- 
pital Wage  Index  for  Rural 
Areas 


Nonurt>an  area 


Alabama 

Alaska 

Arizona 

Arkansas 

California 

Cok>rado  

Connectk:ut 

Delaware 

Ftorida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine 

Maryland 

Massachusetts 
Mk:higan  


Full  wage 
index^i 


0.7332 
1.1853 
0.8675 
0.7488 
0.9772 
0.8807 
1.2077 
0.9581 
0.8812 
0.8288 
1.1110 
0.8702 
0.8049 
0.8720 
0.8124 
0.7754 
0.7958 
0.7596 
0.8716 
0.8859 
1.1454 
0.9004 


Vs  wage 
index  2 


0.9466 
1.0371 
0.9735 
0.9498 
0.9954 
0.9761 
1.0415 
0.9916 
0.9762 
0.9658 
1.0222 
0.9740 
0.9610 
0.9744 
0.9625 
0.9551 
0.9592 
0.9519 
0.9743 
0.9772 
1.0291 
0.9801 


Table  2.— Long-Term  Care  Hos- 
pital Wage  Index  for  Rural 
Areas — Continued 


Nonurt)an  area 


Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 
New  Jersey^  .... 

New  MexKO 

New  York  

North  Carolina  . 
North  Dakota  ... 

Ohk)  

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rteo 

Rhode  Island  ^  . 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  


Full  wage 
index' 


0.9017 
0.7522 
0.7772 
0.8649 
0.8111 
0.9671 
0.9736 


0.8673 
0.8515 
0.8536 
0.7856 
0.8664 
0.7565 
1.0014 
0.8587 
0.4797 

0.8510 
0.7845 
0.7928 
0.7705 


Vs  wage 
index  2 


0.9803 
0.9504 
0.9554 
0.9730 
0.9622 
0.9934 
0.9947 


0.9735 
0.9703 
0.9707 
0.9571 
0.9733 
0.9513 
1.0003 
0.9717 
0.8959 


0.9702 
0.9569 
0.9586 
0.9541 


Table  2.— Long-Term  Care  Hos- 
pital Wage  Index  for  Rural 
Areas — Continued 


Nonurtjan  area 


Full  wage 
index' 


'  5  wage 
index  ^ 


Utah  

Vermont  

Virginia 

Washington  .. 
West  Virginia 
Wisconsin  .. . 
Wyoming  


09041 

09808 

0.9462  : 

09892 

08236 

0.9647 

1.0200  ! 

1  0040 

0.8047  ! 

09609 

0.9069 

09814 

0.8736 

09747 

'  Pre-reclassifk:ation  wage  index  from  FY 
2002  based  on  fiscal  year  1998  audited  inpa- 
tient acute-care  hospital  wage  data  that  ex- 
cludes wages  for  servk»s  provkled  by  teach- 
ing physicians,  intems  and  residents,  and  non- 
physk:ian  anesthetists  under  Pan  B  of  the 
Medk:are  program. 

2  One-fifth  of  the  full  wage  index  value.  For 
example,  for  a  LTCH  kxated  in  rural  Arizona 
in  FY  2003,  the  Vs  of  the  wage  index  is  com- 
puted as  4  8675/5  =  0.9735  For  further  de- 
tails, see  section  X.J.1  of  this  fi-nal  rule 

3  All  counties  within  ttie  State  are  classified 
as  urt>an. 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay 


1  .. 

2  .. 

3  .. 

4  .. 

5  .. 

6  .. 

7  .. 

8  .. 

9  .. 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
26 
27 
28 
29 
30 
31 
32 
33 
34 
35 
36 
37 
38 
39 
40 
41 
42 
43 
44 
45 
46 
47 
48 
49 
50 
51 
52 
53 
54 
55 
56 
57 

58 

59 
60 
61 
62 
63 
64 
65 
66 
67 
68 


craniotomy  age  >17  W  CC5  

CRANIOTOMY  AGE  >T7  W/0  CC^  

CRANIOTOMY  AGE  0-17*  

SPINAL  PROCEDURES'*  

EXTRACRANIAL  VASCULAR  PROCEDURES* 

CARPAL  TUNNEL  RELEASE*  

PERIPH  &  CRANIAL  NERVE  &  OTHER  NERV  SYST  PROC  W  CC 

PERIPH  &  CRANIAL  NERVE  &  OTHER  hfcRV  SYST  PROC  W/0  CC* 

SPINAL  DISORDERS  &  INJURIES  

NERVOUS  SYSTEM  NEOPLASMS  W  CC  

NERVOUS  SYSTEM  NEOPLASMS  W/0  CC^  

DEGENERATIVE  NERVOUS  SYSTEM  DISORDERS  

MULTIPLE  SCLEROSIS  &  CEREBELLAR  ATAXIA 

INTERCRANIAL  HEMORRHAGE  &  STROKE  W  INFARCT  

NONSPECIFIC  CVA  &  PRECEREBRAL  OCCULUSION  W/0  INFARCT 

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W  CC  

NONSPECIFIC  CEREBROVASCULAR  DISORDERS  W/0  CC^  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W  CC  

CRANIAL  &  PERIPHERAL  NERVE  DISORDERS  W/O  CC 

NERVOUS  SYSTEM  INFECTION  EXCEPT  VIRAL  MENINGITIS  

VIRAL  MENINGITIS'  

HYPERTENSIVE  ENCEPHALOPATHY  2  

NONTRAUMATIC  STUPOR  &  COMA  

SEIZURE  &  HEADACHE  AGE  >17  W  CC  .'. 

SEIZURE  &  HEADACHE  AGE  >17  W/0  CC  

SEIZURE  &  HEADACHE  AGE  0-17*  

TRAUMATIC  STUPOR  &  COMA,  COMA  >1  HR  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  >17  W/0  CC  

TRAUMATIC  STUPOR  &  COMA,  COMA  <1  HR  AGE  0-17*  

CONCUSSION  AGE  >17  W  CC^  

CONCUSSION  AGE  >17  W/0  CC*  

CONCUSSION  AGE  0-17*  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W  CC  

OTHER  DISORDERS  OF  NERVOUS  SYSTEM  W/O  CC 

RETINAL  PROCEDURES*  

ORBITAL  PROCEDURES* 

PRIMARY  IRIS  PROCEDURES*  

LENS  PROCEDURES  WITH  OR  WITHOUT  VITRECTOMY*  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  >17*  

EXTRAOCULAR  PROCEDURES  EXCEPT  ORBIT  AGE  0-17*  

INTRAOCULAR  PROCEDURES  EXCEPT  RETINA,  IRIS  &  LENS*  

HYPHEMAS 

ACUTE  MAJOR  EYE  INFECTIONS^  

NEUROLOGICAL  EYE  DISORDERS'  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W  CC^  

OTHER  DISORDERS  OF  THE  EYE  AGE  >17  W/0  CC   

OTHER  DISORDERS  OF  THE  EYE  AGE  0-17* 

MAJOR  HEAD  &  NECK  PROCEDURES* 

SIALOADENECTOMY*  

CLEFT  LIP  &  PALATE  REPAIR*   

SINUS  &  MASTOID  PROCEDURES  AGE  >17*  

SINUS  &  MASTOID  PROCEDURES  AGE  0-17*  

MISCELLANEOUS  EAR,  NOSE,  MOUTH  &  THROAT  PROCEDURES^  

RHINOPLASTY*  

T&A   PROC,   EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY 

AGE>17*. 
T&A  PROC,   EXCEPT  TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY 

AGE  0-17*. 

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  >17*  

TONSILLECTOMY  &/0R  ADENOIDECTOMY  ONLY,  AGE  0-17*  

MYRINGOTOMY  W  TUBE  INSERTION  AGE  >175 

MYRINGOTOMY  W  TUBE  INSERTION  AGE  0-17*  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  OR.  PROCEDURES^ 

EAR,  NOSE,  MOUTH  &  THROAT  MALIGNANCY  

DYSEQUILIBRIUM  

EPISTAXIS'  

EPIGLOTTITIS'  

OTITIS  MEDIA  &  URI  AGE  &gt;17  W  CC3 


Relative 
weight 


Geo-metric 

mean  length  of 

stay 


1.8783 

46.3 

8 

1.8783 

46.3 

1 

1.8783 

46.3 

0 

1.2493 

31.3 

16 

1.2493 

31.3 

5 

0.4055 

16.8 

0 

1.7829 

43.8 

97 

1.2493 

31.3 

5 

1.4118 

34.6 

130 

0.8537 

24.5 

102 

0.8537 

24.5 

26 

0.7773 

27.1 

1.577 

0.7207 

25.6 

89 

0.8816 

26.6 

1,198 

0.9053 

29.4 

1,627 

0.8864 

27.0 

120 

0.6655 

21.9 

21 

0.7770 

24.9 

133 

0.5486 

22.0 

43 

1.2331 

29.3 

163 

0.4055 

16.8 

7 

0.6655 

21.9 

4 

0.9623 

27.2 

85 

0.8831 

24.8 

123 

0.4830 

20.4 

47 

0.4055 

16.8 

0 

1.1126 

31.6 

31 

1.1507 

29.0 

134 

0.9268 

27.2 

65 

0.8284 

23.3 

0 

0.6655 

21.9 

4 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.8385 

25.1 

394 

0.6561 

25.3 

189 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

0.8284 

23.3 

2 

0.6655 

21.9 

5 

0.4055 

16.8 

2 

0.6655 

21.9 

14 

0.4055 

16.8 

3 

0.4055 

16.8 

0 

1.8783 

46.3 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

1 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

0.6655 

21.9 

0 

1.8783 

46.3 

1 

0.6655 

21.9 

0 

1.8783 

46.3 

1 

1.0447 

25.5 

111 

0.5056 

19.8 

25 

0.4055 

16.8 

3 

0.4055 

16.8 

1 

0.8284 

23.3 

14 

FY  2001 
LTCH  cases 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


Description 


Relative 
weight 


Geo-metric 

mean  length  of 

stay 


FY  2001 
LTCH  cases 


70  . 

71  . 

72  . 

73  . 

74  . 

75  . 

76  . 

77  . 

78  . 

79  . 

80  . 

81  . 

82  . 

83  . 

84  . 

85  . 

86  . 

87  . 

88  . 

89  . 

90  . 

91  . 

92  . 

93  . 

94  . 

95  . 

96  . 

97  . 

98  . 

99  . 
100 
101 
102 
103 
104 

105 

106 
107 
108 
109 
110 
111 
113 

114 
115 

116 

117 
118 
119 
120 
121 
122 

123 
124 

125 

126 
127 
128 
129 
130 
131 


OTITIS  MEDIA  &  URI  AGE  &gt;17  W/0  CCa  

OTITIS  MEDIA  &  URI  AGE  0-17*  

LARYNGOTRACHEITIS* 

NASAL  TRAUMA  &  DEFORMITY'   

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  >17  

OTHER  EAR,  NOSE,  MOUTH  &  THROAT  DIAGNOSES  AGE  0-17* 

MAJOR  CHEST  PROCEDURES^  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W  CC  

OTHER  RESP  SYSTEM  OR.  PROCEDURES  W/0  CC^  

PULMONARY  EMBOLISM 

RESPIRATORY  INFECTIONS  &  INFlJ^MMATioNS  AGE  >17  W  CC  .''.'.''.Z'^. 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  >17  W/0  CC 

RESPIRATORY  INFECTIONS  &  INFLAMMATIONS  AGE  0-17* 

RESPIRATORY  NEOPLASMS  

MAJOR  CHEST  TRAUMA  W  CC  

MAJOR  CHEST  TRAUMA  W/0  CC '  

PLEURAL  EFFUSION  W  CC 

PLEURAL  EFFUSION  W/0  CC  

PULMONARY  EDEMA  &  RESPIRATORY  FAILURE  

CHRONIC  OBSTRUCTIVE  PULMONARY  DISEASE  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W  CC  f 

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  >17  W/0  CC  

SIMPLE  PNEUMONIA  &  PLEURISY  AGE  0-17*  

INTERSTITIAL  LUNG  DISEASE  W  CC 

INTERSTITIAL  LUNG  DISEASE  W/O  CC 

PNEUMOTHORAX  W  CC 

PNEUMOTHORAX  W/0  CC  

BRONCHITIS  &  ASTHMA  AGE  >17  W  CC 

BRONCHITIS  &  ASTHMA  AGE  >17  W/0  CC 

BRONCHITIS  &  ASTHMA  AGE  0-17* 

RESPIRATORY  SIGNS  &  SYMPTOMS  W  CC  

RESPIRATORY  SIGNS  &  SYMPTOMS  W/0  CC  

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  RESPIRATORY  SYSTEM  DIAGNOSES  W/O  CC 

HEART  TRANSPLANTS  

CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W  CARDIAC 

CATH* 
CARDIAC  VALVE  &  OTHER  MAJOR  CARDIOTHORACIC  PROC  W/0  CAR- 
DIAC CATH*. 

CORONARY  BYPASS  W  PTCA*  

CORONARY  BYPASS  W  CARDIAC  CATH*  

OTHER  CARDIOTHORACIC  PROCEDURES^  

CORONARY  BYPASS  W/0  PTCA  OR  CARDIAC  CATH*  

MAJOR  CARDIOVASCULAR  PROCEDURES  W  CC  s 

MAJOR  CARDIOVASCULAR  PROCEDURES  W/0  CC^  

AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  EXCEPT  UPPER  LIMB  & 

TOE. 

UPPER  LIMB  &  TOE  AMPUTATION  FOR  CIRC  SYSTEM  DISORDERS  

PRM  CARD  PACEM  IMPL  W  AMI.HRT  FAIL  OR  SHK.OR  AICD  LEAD  OR 

GNRTR  Ps. 
OTH  PERM  CARD  PACEMAK  IMPL  OR  PTCA  W  CORONARY  ARTERY 

STENT  IMPLNT3. 

CARDIAC  PACEK4AKER  REVISION  EXCEPT  DEVICE  REPLACEMENT*  

CARDIAC  PACEMAKER  DEVICE  REPLACEMENT'  

VEIN  LIGATION  &  STRIPPING*  

OTHER  CIRCULATORY  SYSTEM  O.R.  PROCEDURES  

CIRCULATORY  DISORDERS  W  AMI  &  MAJOR  COMP,  DISCHARGED  ALIVE 
CIRCULATORY  DISORDERS  W  AMI  W/0  MAJOR  COMP,  DISCHARGED 

ALIVE. 

CIRCULATORY  DISORDERS  W  AMI,  EXPIRED  

CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  &  COMPLEX 

DIAG3. 
CIRCULATORY  DISORDERS  EXCEPT  AMI,  W  CARD  CATH  W/0  COMPLEX 

DIAG5. 

ACUTE  &  SUBACUTE  ENDOCARDITIS 

HEART  FAILURE  &  SHOCK 

DEEP  VEIN  THROMBOPHLEBITIS  

CARDIAC  ARREST.  UNEXPLAINED  

PERIPHERAL  VASCULAR  DISORDERS  W  CC 

PERIPHERAL  VASCULAR  DISORDERS  W/0  CC 


08284 
04055 
0.4055 
0.4055 
0.8097 
0.4055 
1.8783 
2.7674 
1.8783 
0.6348 
0.8916 
07947 
0.4055 
0.7976 
0.7384 
0.4055 
0.8207 
0.6194 
1.6597 
0.7532 
0.8533 
0.7921 
0.8284 
0.7251 
0.5573 
0.7885 
0.4055 
0.8173 
0.5940 
0.4055 
1.1164 
1.0015 
0.9763 
0  9313 
0.0000 
1.8783 

1.8783 

1.8783 
1.8783 
0.6655 
1.8783 
1.8783 
1.8783 
1.4103 

1.3377 
1.8783 

0.8284 

0.4055 
0.4055 
0.6655 
1.4091 
0.7167 
0.5144 

0.9412 
0.8284 

1.8783 

0.7689 
0.7616 
0.6042 
1.0534 
0.7914 
0.7081 


23.3 
16.8 
16.8 
16.8 
23.7 
16.8 
46.3 
50.6 
46.3 
20.5 
22.2 
22.6 
16.8 
20.9 
24.8 
16.8 
23.6 
21.1 
32.3 
20.9 
23.6 
23.0 
23.3 
19.1 
18.5 
22.7 
16.8 
242 
17.9 
16.8 
273 
25.4 
23.4 
24.5 
0.0 
46.3 

46.3 

46.3 
46.3 
21.9 
46.3 
46.3 
46.3 
36.9 

40.2 
46.3 

23.3 

16.8 
16.8 
21.9 
36.4 
21.6 
19.0 

20.9 
23.3 

46.3 

24.8 
22.4 
20.8 
20.9 
24.8 
23.7 


8 
0 
0 
2 

29 
0 

13 

522 

14 

96 

1,134 

123 

0 

402 

25 

6 

163 

23 

3.875 

3,412 

2.654 

318 

0 

135 

29 

41 

7 

147 

23 

0 

705 

77 

177 

28 

O 

0 

4) 

0 
0 
1 
0 
5 
1 
9Z 

32 
3 


0 
2 

0 

174 

196 

51 

36 
S 


148 

2.324 

29 

22 

1.061 

178 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


Table  3.— LTO-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


132 
133 
134 
135 
136 
137 
138 
139 
140 
141 
142 
143 
144 
145 
146 
147 
148 
149 
150 
151 
152 
153 
154 
155 

156 
157 
158 
159 
160 

161 

162 

163 

164 

165 

166 

167 

168 

169 

170 

171 

172 

173 

174 

175 

176 

177 

178 

179 

180 

181 

182 

183 

184 
185 

186 

187 
188 
189 
190 
191 
192 
193 

194 


\ 


Description 


ATHEROSCLEROSIS  W  CC  

ATHEROSCLEROSIS  W/0  CC  

HYPERTENSION  

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  >17  W/O  CC 

CARDIAC  CONGENITAL  &  VALVULAR  DISORDERS  AGE  0-17* 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W  CC 

CARDIAC  ARRHYTHMIA  &  CONDUCTION  DISORDERS  W/O  CC  

ANGINA  PECTORIS  

SYNCOPE  &  COLLAPSE  W  CC  

SYNCOPE  &  COLLAPSE  W/O  CC 

QupCJ  p/\]|^  

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W  CC 

OTHER  CIRCULATORY  SYSTEM  DIAGNOSES  W/O  CC 

RECTAL  RESECTION  W  CC  

RECTAL  RESECTION  W/O  CC* 

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC  

MAJOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC2  

PERITONEAL  ADHESIOLYSIS  W  CC '  

PERITONEAL  ADHESIOLYSIS  W/O  CC  * „ 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W  CC* 

MINOR  SMALL  &  LARGE  BOWEL  PROCEDURES  W/O  CC*  

STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W  CC* 
STOMACH.   ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  >17  W/O 

CC* 

STOMACH.  ESOPHAGEAL  &  DUODENAL  PROCEDURES  AGE  0-17* 

ANAL  &  STOMAL  PROCEDURES  W  CC '  

ANAL  &  STOMAL  PROCEDURES  W/O  CC*   

HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W  CC* 
HERNIA  PROCEDURES  EXCEPT  INGUINAL  &  FEMORAL  AGE  >17  W/O 

CC* 

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W  CC*  

INGUINAL  &  FEMORAL  HERNIA  PROCEDURES  AGE  >17  W/O  CC*  

HERNIA  PROCEDURES  AGE  0-17*  

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W  CC* 

APPENDECTOMY  W  COMPLICATED  PRINCIPAL  DIAG  W/O  CC* 

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W  CC*  

APPENDECTOMY  W/O  COMPLICATED  PRINCIPAL  DIAG  W/O  CC*  

MOUTH  PROCEDURES  W  CCa 

MOUTH  PROCEDURES  W/O  CC*  

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W  CC 

OTHER  DIGESTIVE  SYSTEM  OR.  PROCEDURES  W/O  CC3 

DIGESTIVE  MALIGNANCY  W  CC 

DIGESTIVE  MALIGNANCY  W/O  CC 

TQ.I.  HEMORRHAGE  W  CC  

G.I.  HEMORRHAGE  W/O  CC  

COMPLICATED  PEPTIC  ULCER  

UNCOMPLICATED  PEPTIC  ULCER  W  CC3 

UNCOMPLICATED  PEPTIC  ULCER  W/O  CC^  

INFLAMMATORY  BOWEL  DISEASE  

G.I.  OBSTRUCTION  W  CC  

G.I.  OBSTRUCTION  W/O  CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W  CC 
ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  >17  W/O 

CC 

ESOPHAGITIS,  GASTROENT  &  MISC  DIGEST  DISORDERS  AGE  0-17* 

DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE 

>173. 
DENTAL  &  ORAL  DIS  EXCEPT  EXTRACTIONS  &  RESTORATIONS,  AGE  0- 

17*. 

DENTAL  EXTRACTIONS  &  RESTORATIONS* 

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  >17  W/O  CC  

OTHER  DIGESTIVE  SYSTEM  DIAGNOSES  AGE  0-17*  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W  CC^  

PANCREAS,  LIVER  &  SHUNT  PROCEDURES  W/O  CC*  

BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W 

CC*. 
BILIARY  TRACT  PROC  EXCEPT  ONLY  CHOLECYST  W  OR  W/O  C.D.E.  W/O 

CC*. 


Relative 
weight 


Geo-metric 

mean  length  of 

stay 


0.8183 
0.5484 
0.6985 
0.7331 
07075 
0.6655 
0.7187 
0.6482 
0.7690 
0.6252 
0.5452 
0.7316 
0.7870 
0.7637 
1.2493 
1.2493 
2.8488 
0.6655 
0.4055 
0.4055 
1.2493 
0.8284 
1.2493 
0.8284 

0.8284 
0.4055 
0.4055 
1.2493 
0.6655 

0.6655 
0.6655 
0.6655 
0.8284 
0.8284 
0.6655 
0.6655 
0.8284 
0.6655 
1.5543 
0.8284 
0.8553 
0.5513 
0.8741 
0.8359 
0.7661 
0.8284 
0.6655 
1.0975 
0.8457 
0.5638 
0.8829 
0.6913 

0.6655 
0.8284 

0.8284 

0.8284 
1.0490 
0.5852 
0.6655 
1.8783 
1.2493 
1.2493 

0.8284 


FY  2001 
LTCH  cases 


LTC-DRG 


21.8 
18.5 
24.0 
20.3 
21.0 
21.9 
23.4 
20.4 
20.1 
23.2 
21.5 
22.7 
21.9 
25.0 
31.3 
31.3 
47.6 
21.9 
16.8 
16.8 
31.3 
23.3 
31.3 
23.3 

23.3 
16.8 
16.8 
31.3 
21.9 

21.9 
21.9 
21.9 
23.3 
23.3 
21.9 
21.9 
23.3 
21.9 
35.0 
23.3 
24.2 
18.9 
23.6 
25.6 
24.4 
23.3 
21.9 
23.4 
22.8 
19.5 
25.9 
21.5 

21.9 
23.3 

23.3 

23.3 
24.2 
17.4 
21.9 
46.3 
31.3 
31.3 

23.3 


645 

126 

123 

169 

24 

0 

295 

54 

52 

101 

41 

41 

551 

66 

1 

0 

20 

3 

1 

0 

1 

0 

7 

0 

0 
1 
0 
2 
0 

0 
0 
0 
0 
0 
0 
0 

1 

0 

40 

1 

335 

55 
258 

35 

37 

14 
6 

45 
193 

20 
436 

66 

0 

20 


0 
481 
48 
0 
5 
0 
1 


195  ... 

196  ... 

197  ... 

198  ... 

199  ... 

200  ... 

201  .. 

202  .. 

203  .. 

204  .. 

205  .. 

206  .. 

207  .. 

208  .. 

209  .. 

210  .. 

211  .. 

212  .. 

213  .. 

216  .. 

217  .. 

218  .. 

219  .. 

220  . 

223  . 

224  . 

225  . 

226  . 

227  . 

228  . 

229  . 

230  . 

231  . 

232  . 

233  . 

234  . 

235  . 

236  . 

237  . 

238  . 

239  . 

240  . 

241  . 
242 
243 
244. 
245 
246 
247 
248 
249 
250 
251 
252 
253 
254 
255 
256 

257 


Description 


Relative 
weight 


Geo-metric 

mean  length  of 

stay 


FY  2001 
LTCH  cases 


CHOLECYSTECTOMY  W  C.D.E.  W  CC*  

CHOLECYSTECTOMY  W  C.D.E.  W/O  CC*  

CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W  CC^ 
CHOLECYSTECTOMY  EXCEPT  BY  LAPAROSCOPE  W/O  C.D.E.  W/O  CC^ 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  MALIGNANCY3 
HEPATOBILIARY  DIAGNOSTIC  PROCEDURE  FOR  NON-MALIGNANCY* 
OTHER  HEPATOBIUARY  OR  PANCREAS  OR.  PROCEDURES  ^ 

CIRRHOSIS  &  ALCOHOLIC  HEPATITIS  

MALIGNANCY  OF  HEPATOBILIARY  SYSTEM  OR  PANCREAS  

DISORDERS  OF  PANCREAS  EXCEPT  MALIGNANCY 

DISORDERS  OF  LIVER  EXCEPT  MALIG.CIRR.ALC  HEPA  W  CC 

DISORDERS  OF  LIVER  EXCEPT  MALIG,CIRR,ALC  HEPA  W/O  CC^ 

DISORDERS  OF  THE  BILIARY  TRACT  W  CC 

DISORDERS  OF  THE  BILIARY  TRACT  W/O  CC^  

MAJOR  JOINT  &  LIM&  REATTACHMENT  PROCEDURES  OF  LOWER  EX- 
TREMITY s. 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W  CC* 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  >17  W/O  CC*  .  . 
HIP  &  FEMUR  PROCEDURES  EXCEPT  MAJOR  JOINT  AGE  0-17* 
AMPUTATION  FOR  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE  DIS- 
ORDERS. 
BIOPSIES  OF  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE* 
WND  DEBRID  &  SKN  GRFT  EXCEPT  HAND.FOR  MUSCSKELET  &  CONN 

TISS  DIS. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP,FOOT,FEMUR  AGE  >17  W 

CC3. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  >17  W/ 

OCC*. 
LOWER  EXTREM  &  HUMER  PROC  EXCEPT  HIP.FOOT.FEMUR  AGE  0-17* 
MAJOR  SHOULDER/ELBOW  PROC.  OR  OTHER  UPPER  EXTREMITY  PROC 

WCC*. 
SHOULDER.ELBOW  OR  FOREARM  PROC.EXC  MAJOR  JOINT  PROC.  W/O 

CC^ 

FOOT  PROCEDURES*  

SOFT  TISSUE  PROCEDURES  W  CC*  

SOFT  TISSUE  PROCEDURES  W/O  CC3  

MAJOR  THUMB  OR  JOINT  PROC,OR  OTH  HAND  OR  WRIST  PROC  W  CC  * 
HAND  OR  WRIST  PROC,  EXCEPT  MAJOR  JOINT  PROC,  W/O  CC^ 
LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES  OF  HIP  &  FEMUR '  ..  . 
LOCAL  EXCISION  &  REMOVAL  OF  INT  FIX  DEVICES   EXCEPT  HIP  & 
FEMURS. 

ARTHROSCOPY* 

OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W  CC* 
OTHER  MUSCULOSKELET  SYS  &  CONN  TISS  OR.  PROC  W/O  CC^ 

FRACTURES  OF  FEMUR 

FRACTURES  OF  HIP  &  PELVIS  

SPRAINS,  STRAINS.  &  DISLOCATIONS  OF  HIP,  PELVIS  &  THIGH^ 

OSTEOMYELITIS 

PATHOLOGICAL  FRACTURES  &  MUSCULOSKELETAL  &  CONN  TISS  MA- 
LIGNANCY. 

CONNECTIVE  TISSUE  DISORDERS  W  CC  

CONNECTIVE  TISSUE  DISORDERS  W/O  CC 

SEPTIC  ARTHRITIS  

MEDICAL  BACK  PROBLEMS  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W  CC  

BONE  DISEASES  &  SPECIFIC  ARTHROPATHIES  W/O  CC  

NON-SPECIFIC  ARTHROPATHIES  

SIGNS  &  SYMPTOMS  OF  MUSCULOSKELETAL  SYSTEM  &  CONN  TISSUE 

TENDONITIS,  MYOSITIS  &  BUFISITIS  

AFTERCARE.  MUSCULOSKELETAL  SYSTEM  &  CONNECTIVE  TISSUE 
FX  SPRN.  STRN  &  DISL  OF  FOREARM.  HAND,  FOOT  AGE  >17  W  CC 
FX  SPRN.  STRN  &  DISL  OF  FOREARM,  HAND.  FOOT  AGE  >17  W/O  CC 

FX.  SPRN.  STRN  &  DISL  OF  FOREARM,  HAND,  FOOT  AGE  0-17*  

FX  SPRN  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W  CC 
Fx'  SPRN,  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  >17  W/O  CC 
Fx'  SPRN.  STRN  &  DISL  OF  UPARM.LOWLEG  EX  FOOT  AGE  0-17* 
OTHER   MUSCULOSKELETAL   SYSTEM   &   CONNECTIVE   TISSUE   DIAG- 
NOSES. 
TOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC^ 


258 I  TOTAL  MASTECTOMY  FOR  MALIGNANCY  W/O  CC* 


0.8284 
0.8284 
1.8783 
1.8783 
0.8284 
1 .2493 
1.8783 
0.5736 
0.5897 
0.9444 
0.6825 
0.6655 
0.6979 
0.4055 
1.8783 

1 .2493 
0.8284 
08284 
1 .2591 

1 .2493 
1.3602 

0.8284 

08284 

0.8284 
1 .2493 

04055 

1 .2493 
1 .2493 
0.8284 
0.6655 
0.6655 
0.4055 
1 .8783 

0.4055 
1 .2493 
0.4055 
0.7540 
0.7381 
0.6655 
0.8275 
0.6689 

0.9260 
0.5805 
0.7725 
0.6596 
0.5756 
0.4426 
0.6053 
0.5590 
0.7288 
0.8005 
0.8373 
0.6904 
0.4055 
0.8054 
0.6999 
0.4055 
0.8002 

0.6655 
0.6655 


23.3 
23.3 
46.3 
46.3 
23.3 
31.3 
46.3 
18.4 
18.2 
22.1 
21.5 
21.9 
21.5 
16.8 
46.3 

31.3 
23.3 
23.3 
33.0 

31.3 
38.8 

23.3 

23.3 

23.3 

31.3 

16.8 

31.3 
31.3 
23.3 
21.9 
21  9 
16.8 
46.3 

16.8 
31.3 
16.8 
28.5 
27.2 
21.9 
27.5 
21.9 

26.0 
22.7 
26.3 
23.4 
20.6 
17.5 
21.4 
20.4 
23.9 
27.1 
31.8 
26.0 
16.8 
28.0 
26.4 
16.8 
25.1 

21.9 

21.9 


0 
0 
2 
2 
1 
3 
S 
64 


as 

13 
78 
20 

4 

12 
0 
0 

32 

8 

203 

.4 

0 

0 
1 


23 

8 
2 

0 

1 
1 
9 

0 

23 

2 

167 

1,451 

15 

9«7 

199 

100 

40 

174 

765 

337 

376 

45 

324 

277 

348 

120 

55 

0 

225 

118 

0 

240 

3 
0 


UMI 
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Table  3. — LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-ORG 


I 


Description 


Relative 
weight 


Geo-metric 

mean  length  of 

stay 


FY  2001 
LTCH  cases 


259 
260 
261 

262 
263 
264 
265 

266 

267 
268 
269 
270 
271 
272 
273 
274 
275 
276 
277 
278 
279 
280 
281 
282 
283 
284 
285 

286 
287 

288 

289 

290 

291 

292 

293 

294 

295 

296 

297 

298 

299 

300 

301 

302 

303 

304 

305 

306 

307 

308 

309 

310 

311 

312 

313 

314 

315 

316 

317 

318 

319 

320 

321 

322 

323 


SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W  CC*  

SUBTOTAL  MASTECTOMY  FOR  MALIGNANCY  W/0  CC* 

BREAST  PROC  FOR  NON-MALIGNANCY  EXCEPT  BIOPSY  &  LOCAL  EXCI- 
SION*. 

BREAST  BIOPSY  &  LOCAL  EXCISION  FOR  NON-MAUGNANCY  i  

SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W  CC  

SKIN  GRAFT  &/0R  DEBRID  FOR  SKN  ULCER  OR  CELLULITIS  W/0  CC 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W 
CC. 

SKIN  GRAFT  &/0R  DEBRID  EXCEPT  FOR  SKIN  ULCER  OR  CELLULITIS  W/ 
0CC3. 

PERIANAL*  PILONIDAL  PROCEDURES* 

SKIN,  SUBCUTANEOUS  TISSUE  &  BREAST  PLASTIC  PROCEDURES* 

OTHER  SKIN.  SUBCUT  TISS  &  BREAST  PROC  W  CC 

OTHER  SKIN,  SUBCUT  TISS  &  BREAST  PROC  W/O  CC 

SKIN  ULCERS  

MAJOR  SKIN  DISORDERS  W  CC  

MAJOR  SKIN  DISORDERS  W/O  CC^  

MALIGNANT  BREAST  DISORDERS  W  CC^  

MALIGNANT  BREAST  DISORDERS  W/O  CC^ 

NON-MALIGANT  BREAST  DISORDERS^ 

CELLULITIS  AGE  >17  W  CC  

CELLULITIS  AGE  >17  W/0  CC 

CELLULITIS  AGE  0-17*  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W  CC 

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  >17  W/0  CC  

TRAUMA  TO  THE  SKIN,  SUBCUT  TISS  &  BREAST  AGE  0-17*  

MINOR  SKIN  DISORDERS  W  CC 

MINOR  SKIN  DISORDERS  W/O  CC^ 

AMPUTAT  OF  LOWER  LIMB  FOR  ENDOCRINE,NUTRIT,&  METABOL  DIS- 
ORDERS. 

ADRENAL  &  PITUITARY  PROCEDURES* 

SKIN  GRAFTS  &  WOUND  DEBRID  FOR  ENDOC,  NUTRIT  &  METAB  DIS- 
ORDERS. 

OR.  PROCEDURES  FOR  OBESITY^  

PARATHYROID  PROCEDURES*  

THYROID  PROCEDURES '  

THYROGLOSSAL  PROCEDURES* 

OTHER  ENDOCRINE,  NUTRIT  &  METAB  OR.  PROC  W  CC*  

OTHER  ENDOCRINE,  NUTRIT  &  METAB  O.R.  PROC  W/0  CC* 

DIABETES  AGE  >35 

DIABETES  AGE  0-353 

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W  CC  

NUTRITIONAL  &  MISC  METABOLIC  DISORDERS  AGE  >17  W/0  CC  

NUTRITIONAL*  MISC  METABOLIC  DISORDERS  AGE  0-17*  

INBORN  ERRORS  OF  METABOLISMS  

ENDOCRINE  DISORDERS  W  CC 

ENDOCRINE  DISORDERS  W/0  CC^  

KIDNEY  TRANSPLANTS  

KIDNEY,URETER  &  MAJOR  BLADDER  PROCEDURES  FOR  NEOPLASM  s  ... 

KIDNEY.URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W  CC*  

KIDNEY,URETER  &  MAJOR  BLADDER  PROC  FOR  NON-NEOPL  W/O  CC^   . 

PROSTATECTOMY  W  CC3  

PROSTATECTOMY  W/0  CC '   

MINOR  BLADDER  PROCEDURES  W  CC3  

MINOR  BLADDER  PROCEDURES  W/O  CC  *  

TRANSURETHRAL  PROCEDURES  W  CC  

TRANSURETHRAL  PROCEDURES  W/O  CC^ 

URETHRAL  PROCEDURES,  AGE  >17  W  CC^  

URETHRAL  PROCEDURES,  AGE  >17  W/O  CC*  

URETHRAL  PROCEDURES,  AGE  0-17*  

OTHER  KIDNEY  &  URINARY  TRACT  OR.  PROCEDURES  . .. 

RENAL  FAILURE  

ADMIT  FOR  RENAL  DIALYSIS*  

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W  CC 

KIDNEY  &  URINARY  TRACT  NEOPLASMS  W/O  CC^ 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W  CC  

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  >17  W/O  CC  .... 

KIDNEY  &  URINARY  TRACT  INFECTIONS  AGE  0-17* 

URINARY  STONES  W  CC,  &/OR  ESW  LITHOTRIPSY2  


0.6655 
0.6655 
0.4055 

0.4055 
1.5388 
1.1645 
1.6569 

0.8284 


21.9 
21.9 
16.8 

16.8 
45.0 
38.8 
45.6 

23.3 


0 
0 
0 

1 

1,093 

115 

29 


0.4055 

16.8 

0 

1.2493 

31.3 

5 

1.3915 

41.7 

209 

1.3879 

41.6 

22 

0.9714 

31.1 

4,059 

0.6846 

21.0 

33 

0.6655 

21.9 

11 

0.7872 

22.0 

50 

0.7872 

22.0 

11 

0.6655 

21.9 

8 

0.7704 

24.4 

985 

0.6353 

22.4 

247 

0.6655 

21.9 

0 

1.0097 

30.9 

161 

0.7363 

27.4 

55 

0.6655 

21.9 

0 

0.8574 

24.8 

43 

0.4055 

16.8 

16 

1.3692 

31.7 

25 

1.2493 

31.3 

0 

1.3195 

39.6 

52 

1.8783 

46.3 

3 

0.4055 

16.8 

0 

0.4055 

16.8 

1 

0.4055 

16.8 

0 

1.2493 

31.3 

17 

0.6655 

21.9 

0 

0.7678 

25.1 

400 

0.8284 

23.3 

6 

0.7710 

24.3 

646 

0.6321 

21.1 

144 

0.6655 

21.9 

0 

0.8284 

23.3 

12 

0.8670 

23.3 

58 

0.4055 

16.8 

15 

0.0000 

0.0 

0 

1.8783 

46.3 

2 

1.2493 

31.3 

10 

0.6655 

21.9 

2 

0.8284 

23.3 

3 

0.4055 

16.8 

1 

0.8284 

23.3 

5 

0.4055 

16.8 

0 

1.2493 

31.3 

6 

0.4055 

16.8 

1 

1.8783 

46.3 

1 

0.4055 

16.8 

0 

0.4055 

16.8 

0 

1.5800 

39.5 

221 

0.9308 

24.1 

1.568 

1.2493 

31.3 

4 

0.8075 

21.5 

69 

0.6655 

21.9 

12 

0.7424 

23.9 

718 

0.6123 

20.4 

111 

0.6655 

21.9 

0 

0.6655 

21.9 

11 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


324  .. 

325  .. 

326  .. 

327  .. 

328  .. 

329  .. 

330  .. 

331  .. 

332  .. 

333  .. 

334  .. 

335  .. 

336  .. 

337  .. 

338  .. 

339  .. 

340  .. 

341  .. 

342  .. 

343  .. 

344  .. 

345  .. 

346  . 

347  . 

348  . 

349  . 

350  . 

351  . 

352  . 

353  . 

354  . 

355  . 

356  . 

357  . 

358  . 

359  . 

360  . 

361  . 

362  . 

363  . 

364  . 

365  . 

OOO  . 

367  . 

368  . 

369  . 

370  . 

371  . 

372  . 

373  . 
374 
375 
376 
377 
378 
379 
380 
381 
382 
383 
384 
385 

386 
387 
388 
389 


Description 


Relative 
weight 


Geo-metnc 

mean  length  of 

stay 


FY  2001 
LTCH  cases 


URINARY  STONES  W/O  CC^ 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W  CC 
KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  >17  W/0  CC^ 

KIDNEY  &  URINARY  TRACT  SIGNS  &  SYMPTOMS  AGE  0-17*  

URETHRAL  STRICTURE  AGE  >17  W  CC*  

URETHRAL  STRICTURE  AGE  >17  W/O  CC^   

URETHRAL  STRICTURE  AGE  0-17* 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W  CC 

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  >17  W/0  CC  

OTHER  KIDNEY  &  URINARY  TRACT  DIAGNOSES  AGE  0-17* 

MAJOR  MALE  PELVIC  PROCEDURES  W  CC* 

MAJOR  MALE  PELVIC  PROCEDURES  W/0  CC* 

TRANSURETHRAL  PROSTATECTOMY  W  CC3  

TRANSURETHRAL  PROSTATECTOMY  W/0  CC*  

TESTES  PROCEDURES,  FOR  MALIGNANCY*  

TESTES  PROCEDURES,  NON-MALIGNANCY  AGE  >M'  

TESTES  PROCEDURES.  NON-MALIGNANCY  AGE  0-17*  

PENIS  PROCEDURES  2  

CIRCUMCISION  AGE  >1 74* 

CIRCUMCISION  AGE  0—17*  

OTHER  MALE  REPRODUCTIVE  SYSTEM  O.R.  PROCEDURES  FOR  MALIG- 
NANCY*. 
OTHER  MALE  REPRODUCTIVE  SYSTEM  OR.  PROC  EXCEPT  FOR  MALIG- 
NANCY 3. 

MALIGNANCY,  MALE  REPRODUCTIVE  SYSTEM,  W  CC  

MALIGNANCY.  MALE  REPRODUCTIVE  SYSTEM,  W/0  CC^  

BENIGN  PROSTATIC  HYPERTROPHY  W  CC   

BENIGN  PROSTATIC  HYPERTROPHY  W/0  CC*  

INFLAMMATION  OF  THE  MALE  REPRODUCTIVE  SYSTEM  

STERILIZATION,  MALE*  

OTHER  MALE  REPRODUCTIVE  SYSTEM  DIAGN0SES3 

PELVIC      EVISCERATION,      RADICAL     HYSTERECTOMY     &      RADICAL 
VULVECTOMY*. 

UTERINE,ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W  CC* 

UTERINE.ADNEXA  PROC  FOR  NON-OVARIAN/ADNEXAL  MALIG  W/O  CC* 

FEMALE  REPRODUCTIVE  SYSTEM  RECONSTRUCTIVE  PROCEDURES* 

UTERINE  &  ADNEXA  PROC  FOR  OVARIAN  OR  ADNEXAL  MALIGNANCY* 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W  CC^ 

UTERINE  &  ADNEXA  PROC  FOR  NON-MALIGNANCY  W/0  CC^  

VAGINA.  CERVIX  &  VULVA  PROCEDURES  ^  

LAPAROSCOPY  &  INCISIONAL  TUBAL  INTERRUPTION*  

ENDOSCOPIC  TUBAL  INTERRUPTION* 

D&C.  CONIZATION  &  RADIO-IMPLANT,  FOR  MALIGNANCY*  

D&C,  CONIZATION  EXCEPT  FOR  MALIGNANCY*  

OTHER  FEMALE  REPRODUCTIVE  SYSTEM  OR.  PROCEDURES  ^  

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W  CC 

MALIGNANCY,  FEMALE  REPRODUCTIVE  SYSTEM  W/0  CC3 

INFECTIONS,  FEMALE  REPRODUCTIVE  SYSTEM* 

MENSTRUAL  &  OTHER  FEMALE  REPRODUCTIVE  SYSTEM  DISORDERS  ^ 

CESAREAN  SECTION  W  CC* 

CESAREAN  SECTION  W/O  CC*  

VAGINAL  DELIVERY  W  COMPLICATING  DIAGNOSES*  

VAGINAL  DELIVERY  W/O  COMPLICATING  DIAGNOSES* 

VAGINAL  DELIVERY  W  STERILIZATION  &/0R  D&C*  

VAGINAL  DELIVERY  W  O.R.  PROC  EXCEPT  STERIL  &/OR  D&C* 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W/0  OR.  PROCEDURE* 

POSTPARTUM  &  POST  ABORTION  DIAGNOSES  W  OR.  PROCEDURE* 

ECTOPIC  PREGNANCY* \ 

THREATENED  ABORTION*  

ABORTION  W/0  D&C* 

ABORTION  W  D&C,  ASPIRATION  CURETTAGE  OR  HYSTEROTOMY* 

FALSE  LABOR*  

OTHER  ANTEPARTUM  DIAGNOSES  W  MEDICAL  COMPLICATIONS* 

OTHER  ANTEPARTUM  DIAGNOSES  W/0  MEDICAL  COMPLICATIONS* 

NEONATES,  DIED  OR  TRANSFERRED  TO  ANOTHER  ACUTE  CARE  FACIL 
ITY*. 

EXTREME  IMMATURITY*  

PREMATURITY  W  MAJOR  PROBLEMS*  

PREMATURITY  W/O  MAJOR  PROBLEMS* 

FULL  TERM  NEONATE  W  MAJOR  PROBLEMS*  


0.6655 
0.8123 
0.6655 
0.4055 
0.6655 
04055 
0.4055 
0.9267 
0.6393 
0.4055 
1 .2493 
0.8284 
0.8284 
0.6655 
0.6655 
0.4055 
0.4055 
0.6655 
1.2493 
0.4055 
1 .2493 

0.8284 

0.7070 
0.6655 
0.4055 
0.4055 
0.6058 
0.4055 
0.8284 
1.8783 

1 .2493 

1 .2493 

1 .2493 

1 .2493 

1.8783 

0.4055 

0.4055 

0.6655 

0.6655 

0.8284 

0.6655 

1 .8783 

0.9654 

0.8284 

1 .2493 

0.6655 

0.8284 

0.6655 

0.6655 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.6655 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.4055 

0.6655 
0.6655 
0.4055 
1.2493 


21.9 
26.7 
21.9 
16.8 
21.9 
16.8 
16.8 
24.6 
20.9 
16.8 
31.3 
23.3 
23.3 
21.9 
21.9 
16.8 
16.8 
21.9 
31.3 
16.8 
31.3 

23.3 

21.6 
21.9 
16.8 
16.8 
19.9 
16.8 
23.3 
46.3 

31.3 

31.3 

31.3 

31.3 

46.3 

16.8 

16.8 

21.9 

21.9 

23.3 

21.9 

46.3 

23.9 

23.3 

31.3 

21.9 

23.3 

21.9 

21.9 

16.8 

16.8 

16.8 

16.8 

16.8 

21.9 

16.8 

16.8 

16.8 

16.8 

16.8 

16.8 

16.8 

21.9 
21.9 
16.8 
31.3 


4 

24 

11 

0 

0 

1 

0 

292 

47 

0 

0 

0 

2 

0 

0 

1 

0 

1 
1 

0 

1 


51 
10 
3 
0 
25 
0 
9 
0 


0 
0 

0 

0 

1 

2 
2 

0 
0 
0 
0 
2 
71 
19 
13 
20 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 
0 

0 
0 
0 

1 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


390 
391 
392 
393 
394 

395 
396 
397 
396 
399 
400 
401 
402 
403 
404 

405  . 

406  . 

407  . 

408  . 

409  . 

410  . 

411  . 

412  . 

413  . 

414  . 

415  . 

416  . 

417  . 

418  . 

419  . 

420  . 

421  . 

422  . 

423  . 

424  . 

425  . 

426  . 

427  .. 

428  .. 

429  .. 

430  .. 

431  .. 

432  .. 

433  .. 

439  .. 

440  .. 

441  .. 

442  .. 

443  .. 


445 
446 
447 
448 
449 
450 
451 
452 
453 
454 
455 
461 
462 
463 
464 
465 
466 


NEONATE  W  OTHER  SIGNIFICANT  PROBLEMS* 

NORMAL  NEWBORN*  

SPLENECTOMY  AGE  >17*  

SPLENECTOMY  AGE  0-17*  

OTHER  O.R.  PROCEDURES  OF  THE  BLOOD  AND  BLOOD  FORMING  OR- 
GANS s. 

RED  BLOOD  CELL  DISORDERS  AGE  >17  

RED  BLOOD  CELL  DISORDERS  AGE  0-17* 

COAGULATION  DISORDERS  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W  CC  

RETICULOENDOTHELIAL  &  IMMUNITY  DISORDERS  W/0  CC  ^  

LYMPHOMA  &  LEUKEMIA  W  MAJOR  OR.  PROCEDURES 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  OR.  PROC  W  CC  ... 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  OTHER  O.R.  PROC  W/O  CC*    .  . 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W  CC 

LYMPHOMA  &  NON-ACUTE  LEUKEMIA  W/O  CC 

ACUTE  LEUKEMIA  W/O  MAJOR  OR.  PROCEDURE  AGE  0-17*  

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W 
CC5. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  MAJ  O.R.PROC  W/O 
CC*. 

MYELOPROLIF  DISORD  OR  POORLY  DIFF  NEOPL  W  OTHER  O.R.PROC* 

RADIOTHERAPY 

CHEMOTHERAPY  W/O  ACUTE  LEUKEMIA  AS  SECONDARY  blAGNOSIS ' 

HISTORY  OF  MALIGNANCY  W/O  ENDOSCOPY*    . 

HISTORY  OF  MALIGNANCY  W  ENDOSCOPY  * 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  WCC^  . 

OTHER  MYELOPROLIF  DIS  OR  POORLY  DIFF  NEOPL  DIAG  W/O  CC^ 

OR.  PROCEDURE  FOR  INFECTIOUS  &  PARASITIC  DISEASES  

SEPTICEMIA  AGE  >17 

SEPTICEMIA  AGE  0-17*  

POSTOPERATIVE  &  POST-TRAUMATIC  INFECTIONS 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W  CC  .... 

FEVER  OF  UNKNOWN  ORIGIN  AGE  >17  W/O  CC  ^  . 

VIRAL  ILLNESS  AGE  >17''  

VIRAL  ILLNESS  &  FEVER  OF  UNKNOWN  ORIGIN  AGE  0-17*  . . 

OTHER  INFECTIOUS  &  PARASITIC  DISEASES  DIAGNOSES  .     . 

O.R.  PROCEDURE  W  PRINCIPAL  DIAGNOSES  OF  MENTAL  ILLNESS's 

ACUTE  ADJUSTMENT  REACTION  &  PSYCHOLOGICAL  DYSFUNCTION 

DEPRESSIVE  NEUROSES  

NEUROSES  EXCEPT  DEPRESSIVE^ 

DISORDERS  OF  PERSONALITY  &  IMPULSE  CONTROL"    . 

ORGANIC  DISTURBANCES  &  MENTAL  RETARDATION  

PSYCHOSES  

CHILDHOOD  MENTAL  DISORDERS   .   .. 

OTHER  MENTAL  DISORDER  DIAGNOSES  2  

ALCOHOiyDRUG  ABUSE  OR  DEPENDENCE,  LEFT  AMA 

SKIN  GRAFTS  FOR  INJURIES  

WOUND  DEBRIDEMENTS  FOR  INJURIES 

HAND  PROCEDURES  FOR  INJURIES* 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W  CC 

OTHER  OR.  PROCEDURES  FOR  INJURIES  W/O  CC ^ 

TRAUMATIC  INJURY  AGE  >1 7  WCC    .. 

TRAUMATIC  INJURY  AGE  >17  W/O  CC  .... 

TRAUMATIC  INJURY  AGE  0-17*  ... 

ALLERGIC  REACTIONS  AGE  >172  

ALLERGIC  REACTIONS  AGE  0-17* 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >17  W  CC3 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  >1 7  W/O  CC  ^ 

POISONING  &  TOXIC  EFFECTS  OF  DRUGS  AGE  0-17* 

COMPLICATIONS  OF  TREATMENT  W  CC  .... 

COMPUCATIONS  OF  TREATMENT  W/O  CC 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W  CC3 

OTHER  INJURY,  POISONING  &  TOXIC  EFFECT  DIAG  W/O  CC^ 

OR.  PROC  W  DIAGNOSES  OF  OTHER  CONTACT  W  HEALTH  SERVICES 

REHABILITATION  

SIGNS  &  SYMPTOMS  W  CC  

SIGNS  &  SYMPTOMS  W/O  CC  

AFTERCARE  W  HISTORY  OF  MALIGNANCY  AS  SECONDARY  biAGN6siS3 

AFTERCARE  W/O  HISTORY  OF  MALIGNANCY  AS  SECONDARY  DIAG- 
NOSIS. 


0.6655 
0.4055 
0.8284 
0.6655 
1.8783 

0.8584 
0.4055 
0.7567 
0.9008 
0.4055 
0.8284 
1.2493 
0.8284 
0.9651 
0.8980 
0.6655 
1.8783 

0.8284 

1.2493 

0.5220 

0.4055 

0.4055 

0.4055 

0.9061 

0.9061 

1.4933 

0.9612 

0.8284 

0.8771 

0.5948 

0.4055 

1.2493 

0.4055 

0.8701 

1.8783 

0.6177 

0.5739 

0.6655 

1.2493 

0.5466 

0.4479 

0.4345 

0.6655 

0.2489 

1.3200 

1.3567 

0.6655 

1.6442 

0.6655 

0.9614 

0.8448 

0.8284 

0.6655 

0.4055 

0.8284 

0.6655 

0.4055 

0.9596 

0.6666 

0.8284 

0.4055 

1.3383 

0.6469 

0.7618 

0.6234 

0.8284 

0.8119 


Geo-metric 

mean  length  of 

stay 


21.9 
16.8 
23.3 
21.9 
46.3 

25.1 
16.8 
19.4 
23.4 
16.8 
23.3 
31.3 
23.3 
23.9 
19.1 
21.9 
46.3 

23.3 

31.3 

19.5 

16.8 

16.8 

16.8 

23.7 

23.7 

38.7 

25.9 

23.3 

25.8 

20.5 

16.8 

31.3 

16.8 

24.7 

46.3 

26.0 

26.9 

21.9 

31.3 

25.0 

.22.9 

22.7 

21.9 

13.1 

42.5 

40.1 

21.9 

39.7 

21.9 

30.7 

27.3 

23.3 

21.9 

16.8 

23.3 

21.9 

16.8 

25.5 

23.1 

233 

16.8 

38.0 

23.5 

26.8 

24.3 

23.3 

23.9 


FY  2001 
LTCH  cases 


0 
0 
0 
0 
4 

131 

0 

24 

49 

5 

1 

7 

0 

185 

23 

0 

1 


5 

22 

11 

0 

0 

63 

8 

262 

1,722 

0 

564 

20 

9 

15 

0 

190 

11 

54 

74 

12 

17 

535 

1,667 

27 

4 

10 

28 

90 

0 

37 

4 

363 

80 

0 

4 

0 

16 

7 

0 

356 

52 

15 

4 

253 

7,016 

1,318 

570 

IS 

160 
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Table  3.— LTC-DRG  Relative  Weights  and  Arithmetic  Mean  Length  of  Stay— Continued 


LTC-DRG 


467  ... 

468  ... 

469  ... 

470  ... 

471  ... 

473  .. 

475  .. 

476  .. 

477  .. 

478  .. 

479  .. 

480  .. 

481  .. 

482  .. 

483  .. 

484  .. 

485  .. 

486  .. 

487  .. 

488  .. 

489  .. 

490  .. 

491  .. 

492  . 

493  . 

494  . 

495  . 

496  . 

497  . 

498  . 

499  . 

500  . 

501  . 

502  . 

503  . 

504  . 

505  . 

506  . 

507  . 

508  . 

509  . 

510  . 

511  . 

512  . 

513  . 

514  , 
515 
516 
517 

518 

519 
520 
521 
522 

523 

524 
525 


Description 


Relative 
weight 


jOTHER  FACTORS  INFLUENCING  HEALTH  STATUS^ 

EXTENSIVE  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS 

PRINCIPAL  DIAGNOSIS  INVALID  AS  DISCHARGE  DIAGNOSIS^ 

UNGROUPABLE" 

BILATERAL  OR  MULTIPLE  MAJOR  JOINT  PROCS  OF  LOWER  EXTREM- 
ITY*. 
ACUTE  LEUKEMIA  W/O  MAJOR  O.R.  PROCEDURE  AGE  >17 
RESPIRATORY  SYSTEM  DIAGNOSIS  WITH  VENTILATOR  SUPPORT 
PROSTATIC  O.R.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAGNOSIS  » 
NON-EXTENSIVE  OR.  PROCEDURE  UNRELATED  TO  PRINCIPAL  DIAG- 
NOSIS. 

OTHER  VASCULAR  PROCEDURES  W  CC  

OTHER  VASCULAR  PROCEDURES  W/O  CC^ 

LIVER  TRANSPLANT"  

BONE  MARROW  TRANSPLANT*  

TRACHEOSTOMY  FOR  FACE.MOUTH  &  NECK  DIAGNOSES* 

TRACH  W  MECH  VENT  96+  HRS  OR  PDX  EXCEPT  FACE,MOUTH  &  NECK 

DIAG. 
CRANIOTOMY  FOR  MULTIPLE  SIGNIFICANT  TRAUMA* 
LIMB  REATTACHMENT.  HIP  AND  FEMUR  PROC  FOR  MULTIPLE  SIGNIFI- 

CANT  TR* 
OTHER  O.R.  PROCEDURES  FOR  MULTIPLE  SIGNIFICANT  TRAUMA^ 

OTHER  MULTIPLE  SIGNIFICANT  TRAUMA 

HIV  W  EXTENSIVE  O.R.  PROCEDURES 

HIV  W  MAJOR  RELATED  CONDITION  

HIV  W  OR  W/O  OTHER  RELATED  CONDITION  

MAJOR  JOINT  &  UMB  REATTACHMENT  PROCEDURES  OF  UPPER  EX- 
TREMITY*. 
CHEMOTHERAPY  W  ACUTE  LEUKEMIA  AS  SECONDARY  DIAGNOSIS^ 
LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W  CC^ 
LAPAROSCOPIC  CHOLECYSTECTOMY  W/O  C.D.E.  W/O  CC^ 

LUNG  TRANSPLANT  6 

COMBINED  ANTERIOR/POSTERIOR  SPINAL  FUSION* 

SPINAL  FUSION  W  CC^  

SPINAL  FUSION  W/O  CC^  

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W  CC* 

BACK  &  NECK  PROCEDURES  EXCEPT  SPINAL  FUSION  W/O  CC*  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W  CC*  

KNEE  PROCEDURES  W  PDX  OF  INFECTION  W/O  CC*     

KNEE  PROCEDURES  W/O  PDX  OF  INFECTIONS  

EXTENSIVE  3RD  DEGREE  BURNS  W  SKIN  GRAFT*  

EXTENSIVE  3RD  DEGREE  BURNS  W/O  SKIN  GRAFT*  

FULL  THICKNESS  BURN  W  SKIN  GRAFT  OR  INHAL  INJ  W  CC  OR  SIG 

TRAUMA  s 
FULL  THICKNESS  BURN  W  SKIN  GRFT  OR  INHAL  INJ  W/O  CC  OR  SIG 

TRAUMA  * 
FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INHAL  INJ  W  CC  OR  SIG 

TRAUMA  3. 
FULL  THICKNESS  BURN  W/O  SKIN  GRFT  OR  INH  INJ  W/O  CC  OR  SIG 

TRAUMA  3. 

NON-EXTENSIVE  BURNS  W  CC  OR  SIGNIFICANT  TRAUMA 

NON-EXTENSIVE  BURNS  W/O  CC  OR  SIGNIFICANT  TRAUMA3 

SIMULTANEOUS  PANCREASrt<IDNEY  TRANSPLANT" 

PANCREAS  TRANSPLANT" 

CARDIAC  DEFIBRILATOR  IMPLANT  W  CARDIAC  CATH* 
CARDIAC  DEFIBRILATOR  IMPLANT  W/O  CARDIAC  CATH* 
PERCUTANEOUS  CARDIVASCULAR  PROCEDURE  W  AMI* 
PERCUTANEOUS    CARDIVASCULAR     PROC    W     NON-DRUG     ELUTING 

STENT  W/O  AMI  5. 
PERCUTANEOUS    CARDIVASCULAR    PROC    W/O    CORONARY    ARTERY 

STENT  OR  AMI*. 

CERVICAL  SPINAL  FUSION  W  CC3 

CERVICAL  SPINAL  FUSION  W/O  CC2  

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  CC 

ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W  REHABILITATION  THER- 

APYW/0CC1. 
ALCOHOL/DRUG  ABUSE  OR  DEPENDENCE  W/O  REHABILITATION  THER- 
APY W/O  CC. 

TRANSIENT  ISCHEMIA 

HEART  ASSIST  SYSTEM  IMPLANT* 


Geo-metric 

mean  length  of 

stay 


0.6655 
2.2177 
0.0000 
0.0000 
1.8783 

0.8047 
2.0906 
1.8783 
1.6791 

1.6244 
0.6655 
0.0000 
1.8783 
0.6655 
3.2319 

1.8783 
1.8783 

0.8284 
1.0885 
1.8783 
0.8846 
0.6952 
1.8783 

0.8284 
0.8284 
0.4055 
0.0000 
1.2493 
1.8783 
0.8284 
1.8783 
0.8284 
1.8783 
0.8284 
1.8783 
1.8783 
1.2493 
1.8783 

0.8284 

0.8284 

0.8284 


FY  2001 
LTCH  cases 


21.9 

45.5 

0.0 

0.0 

46.3 

17.1 
35.5 
46.3 
39.7 

37.8 
21.9 
0.0 
46.3 
21.9 
54.6 

46.3 
46.3 

23.3 
29.5 
463 
22.9 
20.4 
46.3 

23.3 
23.3 
16.8 
0.0 
31.3 
46.3 
23.3 
46.3 
23.3 
46.3 
23.3 
463 
46.3 
31.3 
46.3 

23.3 

23.3 

23.3 


1.0734 

32.2 

31 

0.8284 

23.3 

8 

0.0000 

CO 

0 

0.0000 

0.0 

0 

0.8284 

23.3 

0 

1.2493 

31.3 

4 

0.8284 

23.3 

0 

1.8783 

46.3 

1 

1.2493 

31.3 

1 

0.8284 

23.3 

2 

0.6655 

21.9 

.1 

0.3755 

18.6 

133 

0.4055 

16.8 

22 

0.3860 

21.2 

72 

0.6250 

23.1 

124 

t.8783 

46.3 

0 

7 

555 

0 

0 

0 

18 

5,224 

21 

189 

46 

2 

0 

0 

0 

403 

0 
0 

3 
94 

6 

100 

20 

0 

1 

4 
1 
0 
0 
3 
1 
2 
0 
3 
0 
3 
0 
6 
9 


20 


10 
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LTC-DRG 

Description 

Relative 
weight 

Geo-metric 

mean  length  of 

stay 

FY  2001 
LTCH  oa.ses 

526  

527  

PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELUTING  STENT  W 

AMI*. 
PERCUTANEOUS  CARVIOVASCULAR  PROC  W  DRUG-ELLTTING  STENT  W/ 

0  AMI  *. 

0.8284 
0.8284 

23.3 
23.3 

0 
0 

*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  the  appropriate  low  volume  quintile  tiecause  they  had  no 
LTCH  cases  in  the  FY  2001  MedPAR. 

^  Relative  weights  for  these  LTC-DRGs  were  detennlned  by  assigning  these  cases  to  low  volume  quintile  1 . 
^  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  2 
3  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  3. 

*  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  4. 
5  Relative  weights  for  these  LTC-DRGs  were  determined  by  assigning  these  cases  to  low  volume  quintile  5. 
s  Relative  weights  for  these  LTC-DRGs  were  assigned  a  value  of  0.0. 

^  Relative  weights  for  these  LTC-DRGs  were  detemiined  after  adjusting  to  account  for  nonmonotonically  (see  step  5  above). 


UMI 


Editorial  Note:  The  following  appendices 
will  not  appear  in  the  Code  of  Federal 
Regulations. 

Appradix  A— Market  Basket  for  LTCHs 

A  market  basket  has  historically  been  used 
under  the  Medicare  program  to  account  for 
price  increases  of  the  services  furnished  by 
providers.  The  market  basket  used  for  the 
LTCH  prospective  payment  system  includes 
both  operating  and  capital-related  costs  of 
LTCHs  because  we  are  implementing  a  single 
payment  rate  for  both  operating  and  capital- 
related  costs  (section  X.K..  of  this  final  rule). 
Under  the  reasonable  cost-based  TEFRA 
reimbursement  system,  the  excluded  hospital 
market  basket  is  used  to  update  limits  on 
payment  for  operating  costs  for  LTCHs.  The 
excluded  hospital  market  basket  is  based  on 
operating  costs  Erom  1992  cost  report  data 
and  includes  Medicare-participating  long- 
term  care,  rehabilitation,  psychiatric,  cancer, 
and  children's  hospitals.  Since  LTCH's  costs 
are  included  in  the  excluded  hospital  market 
basket,  this  index,  in  part,  reflects  the  cost 
shares  of  LTCHs.  However,  in  order  to 
capture  the  total  costs  (operating  and  capital) 
of  LTCHs,  we  are  adding  a  capital  component 
to  the  excluded  hospital  market  basket  for 
use  imder  the  LTCH  prospective  payment 
system.  We  refer  to  this  index  as  the 
excluded  hospital  with  capital  market  basket. 

At  this  time,  we  are  not  implementing  a 
separate  naAat  basket  for  LTCHs  because, 
currently,  we  believe  that  we  may  not  have 
sufficient  LTCH  data  to  develop  an  accurate 
market  basket  based  only  on  the  costs  of 
LTCHs.  Since  the  excluded  hospital  market 
basket  is  currently  used  under  the  reasonable 
cost-based  (TEFRA)  payment  system  for 
LTCHs,  we  believe  it  is  appropriate  to  use 
that  market  basket  (including  a  component 
for  capiUl  costs)  for  LTCHs  under  the  LTCH 
prospective  payment  system.  The  same 
excluded  hospital  with  capital  market  basket 
is  used  under  the  IRF  prospective  payment 
system. 

In  the  following  discussion,  we  describe 
the  methodology  used  to  determine  the 
operating  and  capital  portions  of  the  market 
basket,  and  include  additional  analyses 
explaining  the  extent  to  which  long-term  care 
cost  shares  are  reflected  in  the  excluded 
hospital  with  capital  market  basket. 

The  operating  portion  of  the  excluded 
hospital  with  capital  market  basket  consists 
of  major  cost  categories  and  their  respective 
weights.  The  major  cost  categories  include 
wages  and  salaries,  employee  benefits, 
pharmaceuticals,  and  a  residual.  The  weights- 
for  the  major  cost  categories  are  developed 
from  the  Medicare  cost  reports  for  FY  1992. 


The  cost  report  data  used  include  those 
hospitals  excluded  from  the  hospital 
inpatient  prospective  payment  system  when 
the  Medicare  average  length  of  stay  is  within 
15  percent  (higher  or  lower)  of  the  total 
facility  average  length  of  stay.  Using  the  15- 
percent  threshold  resulted  in  a  subset  of 
hospitals  that  have  a  significant  amount  of 
Medicare  days  and  costs  compared  to  using 
no  adjustment  or  using  a  different  threshold. 
Limiting  the  sample  in  this  way  provides  a 
more  accurate  reflection  of  the  structure  of 
costs  of  treating  Medicare  patients.  We 
compared  the  average  length  of  stay  for  all 
patients  to  that  of  Medicare  beneficiaries  as 
a  test  of  the  similarity  of  the  practice  patterns 
for  non-Medicare  patients  versus  Medicare 
patients.  Our  goal  was  to  measure  cost  shares 
that  were  reflective  of  the  case-mix  and 
practice  patterns  associated  with  providing 
services  to  Medicare  beneficiaries  (61  FR 
46196,  August  30, 1996).  We  chose  to  limit 
the  data  in  the  database  because  we  use 
facility-wide  data  to  calculate  the  cost  shares. 
Including  facilities'  costs  that  are 
significantly  reflective  of  the  non-Medicare 
case-mix  would  inappropriately  skew  the 
data  and  would  not  be  reflective  of  the  case- 
mix  and  practice  patterns  associated  with 
Medicare  patients.  We  accomplished  our  goal 
by  limiting  the  reports  we  used  to  those  with 
similar  length  of  stays  for  the  Medicare  and 
total  focility  populations.  The  detailed  cost 
.categories  under  the  residual  are  derived 
from  the  Asset  and  Expenditure  Survey.  1992 
Census  of  Service  Industries,  by  the  Bureau 
of  the  Census,  Economics  and  Statistics 
Administration,  U.S.  Department  of 
Commerce.  This  survey  is  used  in 
conjunction  with  the  1992  Input-Output 
Tables  published  by  the  Bureau  of  Economic 
Analysis,  U.S.  Department  of  Commerce.  A 
more  detailed  description  of  the  development 
of  the  operating  portion  of  this  index  can  be 
found  in  the  final  rule,  "Medicare  Program: 
Changes  to  the  Hospital  inpatient  Prospective 
Payment  Syatems  and  Fiscal  Year  1998 
Rates,"  published  in  the  Federal  Register  on 
August  29. 1997  (62  FR  45993-45997). 

As  previously  stated,  the  market  basket  for 
the  LTCH  prospective  payment  system 
reflects  both  operating  and  capital-related 
costs.  Capital-related  costs  include 
depreciation,  interest,  and  other  associated 
capital-related  costs.  The  cost  categories  for 
the  capital  portion  of  the  excluded  hospital 
with  capital  market  basket  are  developed  in 
a  similar  manner  as  those  for  the  capital 
input  price  index  used  under  the  acute  care 
hospital  inpatient  prospective  payment 
system  for  capital-related  costs,  which  is 
explained  in  the  August  30, 1996  Federal 


Register  (61  FR  46196-46197).  We  calculated 
weights  for  capital  costs  using  the  same  set 
of  Medicare  cost  reports  used  to  develop  the 
operating  share.  The  resulting  capital  weight 
for  the  FY  1992  base  year  is  9.080  percent. 

Because  capital  is  consumed  over  time, 
depreciation  and  interest  costs  in  the  current 
year  reflect  both  current  and  previous  capital 
purchases.  We  use  vintage  weighting  to 
capture  this  effect.  Vintage  weighting,  whi(  h 
is  explained  in  the  August  30.  1996  Federal 
Register  (61  FR  46197-46203).  is  the  process 
of  weighting  price  changes  for  individual 
years  in  proportion  to  that  year's  share  of 
total  purchases  still  being  consumed. 

In  order  to  vintage  weight  the  capital 
portion  of  the  index  as  described  above,  the 
average  useful  life  of  both  assets  and  debt 
instruments  (for  example,  a  loan,  bond,  or 
promissory  note)  needs  to  be  developed.  For 
depreciation  expenses,  the  useful  life  of  fixed 
and  movable  assets  is  calculated  from  the 
Medicare  cost  reports  for  excluded  hospitals, 
including  LTCHs.  The  average  useful  life  for 
fixed  assets  is  21  years,  and  the  average 
useful  life  for  movable  assets  is  13  years.  For 
interest  expenses,  we  use  the  same  useful  life 
of  debt  instruments  used  in  the  acute  care 
hospital  inpatient  prospective  payment 
system  capital  input  price  index.  We  believe 
that  this  useful  life  is  appropriate  because  it 
reflects  the  average  useful  life  of  hospital 
issuances  of  commercial  and  muricipal 
bonds  from  all  hospitals,  including  LTCHs. 
The  average  useful  life  of  interest  expense  is 
determined  to  be  22  years  (61  FR  46199) 
After  the  useful  life  is  determined,  a  set  of 
weights  is  calculated  by  determining  the 
average  proportion  of  depreciation  and 
interest  expense  incurred  in  any  given  year 
over  the  useful  life.  This  information  is 
developed  using  the  Medicare  cost  reports. 
These  calculations  are  the  same  as  those 
described  for  the  capital  input  price  index 
used  under  the  acute  care  hospital  inpatient 
prospective  payment  system  for  capital- 
related  costs  discussed  in  the  August  30, 
1996  hospital  inpatient  prospective  payment 
system  final  rule  (61  FR  46196-46198).  The 
price  proxies  for  each  of  the  capital  cost 
categories  are  the  same  as  those  used  for  the 
capital  input  price  index  used  under  the 
acute  care  hospital  inpatient  prospective 
payment  system  for  capital-related  costs.  The 
cost  categories,  price  proxies,  and  base-year 
FY  1992  weights  for  the  excluded  hospital 
with  capital  market  basket  that  will  be  used 
under  the  LTCH  prospective  payment  system 
are  presented  in  Table  1  below.  The  vintage 
weights  for  the  index  are  presented  in  Table 
2  below. 


Table  1.— Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992)  Structure  and  Weights 


Cost  category 


Total  

Compensation  

Wages  and  Salaries  

Employee  Benefits 

Professional  fees:  Non-Medical 
Utilities 

Electricity 


Price/Wage 
Variable 


CMS  Occupational  Wage  Proxy  

CMS  Occupational  Benefit  Proxy  

ECl— Compensation:  Prof.  &  Technical 

WPI— Commercial  Electric  Power  


Weights  {%) 

Base-Year 

1992 


100  000 

57  935 

47.417 

10.519 

1  908 

1.524 

0.916 
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Table  1. — Excluded  Hospital  With  Capital  Input  Price  Index  (FY  1992)  Structure  and  Weights— Continued 


Cost  category 

Price/Wage 
Variable 

Weights  (%) 

Base-Year. 

1992 

Fuel  Oil,  Coal  etc 

WPI— Commercial  Natural  Gas  

0365 

Water  and  Sewerage 

CPI-U— Water  &  Sewage 

0.243 

Professional  Liability  IrtsurarKe  

CMS — Professional  LiabiKtv  Premiums   .      .  . 

0983 

AH  Other  Products  and  Services  

28  571 

AH  Other  Products  

• 

22  027 

Pharmaceuticals 

WPI — Prescription  Drugs 

2  791 

Food:  Direct  Purchase  

WPI— Processed  Foods 

2  155 

Food:  Contract  Service  

CPt-U — Food  Away  from  Home 

0998 

Chemicais 

WPI— industrial  Chemicais  

3.413 

Medical  Instruments  .'. 

WPI— Med.  Inst.  &  Equipment 

2868 

Ptiotographic  Supplies  

WPI— Photo  Supplies  

0364 

Rubber  and  Plastics 

WPI — Rubber  &  Plastic  Products   ...  . 

4  423 

Paper  Products  

WPI — Convert.  Paper  and  Papertx>ard  

1  984 

Apparel 

Machinery  and  Equipment  

WPt— Apparel  

WPI — Machinery  &  Equipmertt  

0.809 
0193 

Miscellaneous  Products  

WPI— Finished  Goods  

2029 

AH  Other  Services 

6544 

Tetephone  

CPI-U — Teiephorte  Services 

0  574 

Postage  

Another  labor 

CPMJ— Postage 

ECl — Compensation:  Service  Workers 

0.268 
4945 

AH  Other  NorvLabor  Intensive 

CPMJ— AH  Items  (Urban) .... 

0  757 

Capital-Related  Costs 

9080 

Depreciation 

5611 

Fixed  Assets  

Boeckh-lnstitutional  Construction'  21  Year  Useful  Life 

3  570 

Movable  Equipment  

WPI— Machinery  &  Equipment:  13  Year  Useful  Life 

2  041 

Interest  Costs 

3  212 

Non-profit  

Avg.  Yield  Municipal  Bonds:  22  Year  Useful  Life 

2.730 

For-profit  

Avg.  Yield  AAA  Bonds:  22  Year  Useful  Life 

0482 

Other  Capital-Related  Costs 

CPI-U— Residential  Rent  

0  257 

"The  wage  and  benefit  proxies  are  a  blend  of  10  employment  cost  indices  (ECl).  A  detailed  discussion  of  the  price  proxies  can  be  found  in  the 
August  30.  1996  and  August  29.  1997  Federal  Register  final  mies  (61  FR  46197  and  62  FR  45993).  The  operating  cost  categories  in  the  ex- 
cluded marttet  basket  described  in  August  29,  1997  Federal  Register  (62  FR  45993  through  45996)  had  weights  that  added  to  100.0.  When  we 
add  an  additional  set  of  cost  category  weights  (capital  weight  =  9.08  percent)  to  this  original  group,  the  sum  of  ttie  weights  in  the  new  index  must 
stifl  add  to  100.0.  If  capital  cost  category  weights  sum  to  9.08,  then  operating  cost  category  weights  must  add  to  90.92  percent.  Each  weight  in 
the  excluded  hospital  martlet  basket  from  the  August  29,  1997  Federal  Register  (62  FR  45996  through  45997)  was  multiplied  by  0.9092  to  de- 
termine its  weight  in  the  excluded  hospital  with  capital  market  basket. 


Table  2.— Excluded  Hospital  With 
Capital  Input  Price  Index  (FY 
1992)  Vintage  Weights 


Year 

Fixed 

assets 

(21 -year 

weights) 

Movable 

assets 

(13-year 

weights) 

r 
Interest: 
Capital- 
related 
(22-year 
weights) 

1 , 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11  

0.0201 
0.0225 
0.0225 
0.0285 
0.0301 
0.0321 

aoa36 

0.0353 

0.0391 

0.0431 

0.0474 

0.0513 

0.053» 

0.0561 

0.0600 

0.0628 

0.0658 

0.0695 

0.0/20 

0.0748 

0.0769 

0.0454 
0.0505 
0.0562 
0.0620 
0.0660 
0.0710 
0.0764 
0.0804 
0.0860 
0.0923 
0.0987 
0.1047 
0.1104 

0.0071 
0.0082 
00100 
0.0119 
0.0139 
0.0161 
0.0185 
0.0207 
0.0244 
0.0291 
00350 

12 

13 

14 

0.0409 
0.0474 
0  0525 

15 

0.0590 

16 

0.0670 

17 

0  0742 

18 

00809 

19 

0.0875 

20 

0.0931 

21  

00993 

22 

0.1034 

Table  2.— Excluded  Hospital  With 
Capital  Input  Price  Index  (FY 
1992)  Vintage  Weights— Contin- 
ued 


Year 

Fixed 

assets 

(21 -year 

weights) 

Movable 

assets 

(13-year 

weights) 

Interest: 
Capital- 
related 
(22-year 
weights) 

Total 

1.0000 

1.0000 

1.0000 

We  further  analyzed  the  extent  to  which 
the  weights  in  the  excluded  hospital  with 
capital  market  basket  ceflect  the  cost  weights 
in  LTCHs,  particularly  since  more  than  50 
percent  of  excluded  hospitals  are  psychiatric 
hospitals.  For  this  purpose,  we  conducted  an 
analysis  comparing  the  major  cost  weights  for 
LTCHs  to  the  same  set  of  cost  weights  for 
excluded  hospitals.  We  analyzed  the 
variations  of  wages,  drugs,  and  capital.  This 
analysis  showed  that  these  weights  differed 
only  slightly  between  the  different  types  of 
hospitals.  When  the  LTCH  weights  were 
substituted  into  the  market  basket  structure 
for  sensitivity  analysis,  the  effect  was  less 
than  0.2  percentage  points  in  any  given  year. 
This  difference  is  less  than  the  0.25 
percentage  point  criterion  that  determines 
whether  a  forecast  error  ad)ustnient  imder  the 


acute  care  hospital  inpatient  prospective 
payment  system  is  warranted.  In  addition, 
many  LTCHs  specialize  in  rehabilitation  or 
psychiatric  services.  Thus,  it  would  be 
anticipated  that  the  cost  shares  would  not 
differ  significantly  from  these  other  types  of 
excluded  hospitals.  Based  on  this  analysis, 
we  believe  that  using  the  excluded  hospital 
with  capital  market  basket  for  the  LTCH 
prospective  payment  system  provides  a 
reasonable  measure  of  the  price  changes 
facing  LTCHs.  In  the  March  22,  2002 
proposed  rule,  we  requested  comments  on 
any  other  data  sources  that  may  be  available 
to  provide  detailed  cost  category  information 
on  LTCHs.  We  received  no  comments  in 
response  to  this  request. 

Appendix  B — ^Update  Framework 

Section  307(b)  of  Public  Law  106-554 
requires  that  the  Secretary  examine  the 
appropriateness  of  certain  adjustments  to  the 
LTCH  prospective  payment,  including 
updates.  Updates  are  necessary  to 
appropriately  account  for  changes  in  the 
prices  of  goods  and  services  used  by  a 
provider  in  furnishing  care  to  patients.  A 
market  basket  has  historically  been  used 
under  the  Medicare  program  in  setting 
update  factors  for  services  furnished  by 
providers.  Begiiming  in  FY  2004,  the  annual 
update  to  the  standard  Federal  rate  for  the 
LTCH  prospective  payment  system 
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(described  in  section  X.K.2.  of  this  final  rule) 
will  be  equal  to  the  percentage  change  in  the 
excluded  hospital  with  capital  market  basket 
index  described  in  Appendix  A  of  this  final 
rule.  However,  in  the  future  we  may  propose 
to  develop  an  update  framework  to  update 
payments  to  LTCHs  that  will  account  for 
other  appropriate  factors  that  affect  the 
efficient  delivery  of  services  and  care 
provided  to  Medicare  patients.  The  update 
framework  would  be  proposed  in  accordance 
with  the  notice  and  comment  rulemaking 
process.  While  we  are  not  implementing  a 
specific  update  framework  for  the  LTCH 
prospective  payment  system  at  this  time  in 
this  final  rule,  we  are  providing  a  conceptual 
basis  for  developing  such  an  update 
framework. 

A.  Need  for  an  Update  Framework 

Under  the  LTCH  prospective  payment 
system.  Medicare  payments  to  LTCHs  are 
based  on  a  predetermined  national  payment 
amount  per  discharge.  Under  section  123  of 
the  BBRA  and  section  307(b)  of  the  BIPA,  the 
Secretary  has  broad  authority  to  make 
appropriate  adjustments  to  the  LTCH 
payment  system,  including  updates  to  the 
payment  rates.  Our  goal  is  to  develop  a 
method  for  analyzing  and  comparing 
expected  trends  in  the  underlying  cost  per 
discharge  to  use  in  establishing  these 
updates.  However,  as  stated  earlier,  until  an 
appropriate  update  homework  is  developed, 
future  updates  will  be  based  only  on  the 
increase  in  the  excluded  hospital  with  capital 
market  basket. 

The  market  basket  for  the  LTCH 
prospective  payment  system  (the  excluded 
hospital  with  capital  market  basket), 
developed  by  our  Office  of  the  Actuary 
(OACT),  represents  only  one  component  in 
the  measure  of  growth  in  LTCHs'  costs  per 
dischai^e.  It  captures  only  the  pure  price 
change  of  inputs  (labor,  materials,  and 
capital)  used  by  the  hospital  to  produce  a 
constant  quantity  and  quality  of  care. 
However,  other  factors  also  contribute  to  the 
change  in  costs  per  discharge,  including 
changes  in  case-mix,  intensity,  and 
productivity. 

Under  the  acute  care  hospital  inpatient 
prospective  payment  system,  we  use  an 


update  framework  to  account  for  these  other 
factors  and  to  make  annual  recommendations 
to  the  Congress  concerning  the  magnitude  of 
the  update.  We  are  currently  examining  these 
factors  and  exploring  ways  that  they  could  be 
measured  and  incorporated  into  an  update 
framework  for  the  LTCH  prospective 
payment  system.  We  are  also  examining 
additional  conceptual  and  data  issues  that 
must  be  considered  when  the  framework  is 
constructed  and  applied. 

At  this  time,  we  have  established  a  future 
annual  update  that  is  equal  to  the  excluded 
hospital  with  capital  market  basket  used 
under  the  LTCH  prospective  payment  system 
described  in  Appendix  A  of  this  final  rule. 
We  believe  an  annual  update  based  on  the 
market  basket  described  in  this  final  rule  will 
provide  for  a  reasonable  update  until  a  more 
comprehensive  update  framework  can  be 
developed.  Currently,  under  the  TEFRA 
system,  the  excluded  hospital  market  basket 
is  used  as  the  basis  for  updates  to  LTCHs' 
target  amounts  for  inpatient  operating  costs. 
While  our  experience  in  developing  other 
update  frameworks,  such  as  the  acute  care 
hospital  inpatient  (operating  and  capital)  and 
SNF  prospective  payment  systems,  could 
provide  us  with  the  conceptual  framework, 
we  are  not  applying  an  update  framework  at 
this  time. 

In  the  March  22,  2002  proposed  rule,  we 
pointed  out  that  it  is  important  to  develop 
successively  more  refined  models  of  an 
update  framework  based  on  our  evaluation  of 
public  comments  and  recommendations 
submitted  to  us  on  this  issue.  We  would  then 
further  study  the  potential  adjustments  using 
the  best  available  data.  To  actively  pursue  the 
development  of  an  analytical  framework  that 
would  support  the  continued 
appropriateness  and  relevance  of  the 
payment  rates  for  services  provided  to 
beneficiaries  in  LTCHs,  in  the  proposed  rule, 
we  requested  comments  concerning  the  use 
and  feasibility  of  the  conceptual  approach 
outlined  in  section  B  of  this  Appendix.  In  the 
proposed  rule,  we  specifically  requested 
comments  concerning  which  factors  are 
appropriate  and  should  be  accounted  for  in 
the  framework,  and  suggestions  concerning 
potential  data  sources  and  analysis  to 


support  the  model.  As  with  the  existing 
methodology  used  under  the  acute  cart^ 
hospital  inpatient  prospective  payment 
system,  the  features  of  a  LTCH-specifif 
update  framework  would  need  to  be  based  on 
sound  policy  and  methodology.  While  we 
received  no  comments  in  response  to  this 
request,  we  continue  to  be  interested  in 
comments  concerning  the  potential 
development  of  an  update  framework  for  the 
LTCH  prospective  payment  system. 

B.  Factors  Inherent  in  LTCH  Payments  Per 
Discharge 

In  order  to  understand  the  factors  that 
determine  LTCH  costs  per  discharge,  it  is 
first  necessary  to  understand  the  factors  that 
determine  LTCH  payments  per  discharge. 
Payments  per  discharge  under  the  LTCH 
prospective  payment  system  are  based  on  the 
cost  and  an  implicit  normal  profit  margin  to 
the  LTCH  in  providing  an  efficient  level  of 
care.  We  have  developed  a  methodology  to 
identify  a  mutually  exclusive  and  exhaustive 
set  of  factors  included  in  LTCH  payments  per 
discharge.  The  discussion  here  details  a  set 
of  equations  to  identify  these  factors. 

In  its  simplest  form,  the  average  payment 
per  discharge  to  a  LTCH  can  be  separated 
into  a  cost  term  and  a  profit  term  as  shown 
in  equation  (1): 


Payments  _     Costs  Profits 


(1) 


Discharge      Discharge     Discharge 

This  equation  can  be  made  multiplicative  by 
converting  profit  per  discharge  into  a  profit 
rate  as  shown  in  equation  (2): 


(2) 


Payments  _     Costs       Payments 
Discharge     Discharge       Costs 

An  output  price  term  can  be  introduced 
into  the  equation  by  multiplying  and 
dividing  through  by  input  prices  and 
productivity.  As  shown  in  equation  (3).  the 
term  inside  the  brackets  represents  the 
output  price,  since  an  output  price  reflects 
the  input  price  and  profit  margin  adjusted  for 
productivity: 


Payments  _     Costs       |  Payments  ^  Input  Prices  1   Productivity 
Discharge     Discharge   (^    Costs       Productivity  J    Input  Prices 


(3) 


The  cost  per  discharge  term  can  be  further 
separated  by  accounting  for  real  case-mix. 
Under  the  LTCH  prospective  payment 


system.  LTC-DRGs  are  used  to  classify 
patients.  Based  on  accurate  ORG 
classification  data,  average  real  case-mix  per 


discharge  can  be  incorporated,  as  shown  in 
equation  (4): 


Payments  Costs/ Discharge 

Discharge     Real  Case  Mix/Discharge 


Real  Case  Mix 

* ♦ 

Discharge 


Payments    Input  Prices      Producuvity 
Costs       Productivity  J    Input  Prices 


(4) 


The  term  "real"  is  imperative  here  because 
only  true  case-mix  should  be  measured,  not 
case-mix  caused  by  improper  coding 


behavior.  By  rearranging  the  terms  in 
equation  (4),  a  set  of  mutually  exclusive  and 


exhaustive  factors  such  as  those  shown  in 
equation  (5)  can  be  identified: 
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Payments 
Discharge 


Costs 
Discharge 


Input  Prices* 

I 


Real  Case  Mix 
Discharge 


=  Productivity 


Real  Case  Mix 

* -*- 


1 


Discharge       Productivity 


♦  Input  Prices* 


Payments 
Costs 


(5) 


The  teiTO  in  brackets  can  be  analyzed  in 
two  steps.  First,  excluding  the  productivity 
term  results  in  case-mix  adjusted  real  cost 
per  discharge,  which  is  input  intensity  per 
discharge.  Second,  multiplying  input 


intensity  by  productivity  results  in  case-mix 
adjusted  real  payment  per  discharge,  or 
output  intensity  per  discharge.  The  rationale 
behind  this  step  is  explained  in  detail  in 
section  C  below. 


The  result  of  this  exercise  is  that  LTCH 
payment  per  discharge  can  be  determined 
from  the  following  factors: 


Payment  Per  Discharge  = 
I 


Case- Mix-Constant 

Real  Output  Intensity 

Per  Discharge 


^l^J^D^i^^^ge  )*(I"P"»  Prices)*(Profit  Margins) 


Productivity 


(6) 


Thus,  it  holds  that  the  change  in  LTCH 
payment  per  discharge  is  a  function  of  the 
change  in  these  factors  shown  above.  In  order 
to  determine  an  annual  update  that  most 
accurately  reflects  the  un4erlying  cost  to  the 
LTCH  of  efficiently  providing  care,  the  four 
factors  related  to  cost  must  be  accounted  for 
when  an  update  framework  is  developed.  A 
brief  discussion  of  each  factor,  including 
specific  conceptual  and  data  issues,  is 
provided  in  section  C  below. 

C.  Defining  Each  Factor  Inherent  in  LTCH 
Costs  Per  Discharge 

Each  cost  factor  from  equation  (6)  in 
section  B  is  discussed  here  in  detail.  Because 
this  is  a  basic  conceptual  discussion,  it  is 
likely  that  more  detailed  issues  may  be 
relevant  that  eire  not  explored  here. 

1.  Input  Prices 

Input  prices  are  the  pure  prices  of  inputs 
used  by  the  LTCH  in  providing  services. 
When  we  refer  to  inputs,  we  are  referring  to 
costs,  which  have  both  a  price  eind  a  quantity 
component.  The  price  is  an  input  price,  and 
the  quantity  component  reflects  real  inputs 
or  real  costs.  Similarly,  when  we  refer  to 
outputs,  we  are  referring  to  payments,  which 
also  have  both  a  price  and  a  quantity 
component.  The  price  component  is  the 
transaction  output  price,  and  the  quantity 
component  is  the  real  output  or  real 
payment.  The  real  inputs  include  labor, 
capital,  and  other  materials,  such  as  drugs. 
By  deHnition,  an  input  price  reflects  prices 
that  LTCHs  encounter  in  purchasing  these 
inputs,  whereas  an  output  price  reflects  the 
prices  that  buyers  encounter  in  purchasing 
LTCH  services.  We  currently  measure  input 
prices  using  the  excluded  hospital  with 
capital  market  basket.  While  not  specific  to 
LTCHs,  we  believe  this  index  adequately 
reflects  the  input  prices  faced  by  LTCHs. 

2.  Productivity 

Productivity  measures  the  efficiency  of  the 
LTCH  in  producing  outputs.  It  is  the  amount 
of  real  outputs,  or  real  payments,  that  can  be 
produced  from  a  given  amount  of  real  inputs 
or  real  costs.  For  LTCHs,  these  inputs  are  in 


the  form  of  both  labor  and  capital;  thus,  they 
represent  multifactor  productivity,  as  not  just 
labor  productivity  is  reflected.  The  following 
set  of  equations  shows  how  multifactor 
productivity  can  be  measured  in  terms  of 
available  data,  such  as  payments,  costs,  and 
input  prices: 


Productivity  = 


Real  Payments 


Real  Costs 
_  (Payments/Output  Price) 

(Costs/ Input  Price) 
_  Payments     Input  Price 


Costs       Output  Price 

Rearranging  the  terms,  this  multifactor 
productivity  equation  was  used  as  the  basis 
for  incorporating  an  output  price  term  in 
equation  (3)  above.  This  equation  is  the  basis 
for  understanding  the  relationship  between 
input  prices,  output  prices,  profit  margins, 
and  productivity. 

Equation  (6)  shows  that  productivity  is 
divided  through  the  equation,  offsetting  other 
factors.  The  theory  behind  this  offset  is  that 
if  an  efficient  LTCH  in  a  competitive  market 
can  produce  more  output  with  the  same 
amount  of  inputs,  the  full  increase  in  input 
costs  does  not  have  to  be  passed  on  by  the 
provider  to  maintain  a  normal  profit  margin. 

3.  Real  Case  Mix  Per  Discharge 

Real  case  mix  per  discharge  is  the  average 
overall  mix  of  care  provided  by  the  LTCH,  as 
measured  using  the  LTC-DRG  classification 
system.  Over  time,  a  measure  of  real  case  mix 
will  change  as  care  is  given  in  more  or  less 
complex  LTC-DRGs.  Changes  in  the  level  of 
care  within  a  LTC-DRG  classification  group 
would  not  be  reflected  in  a  case-mix  measure 
based  on  LTC-DRGs.  but  instead  should  be 
captured  in  the  intensity  factor  of  equation 
(6).  The  important  distinction  here  is  the 
difference  between  real  and  nominal  case 
mix.  Under  the  LTCH  prospective  payment 
system.  LTCHs  will  submit  claims  using  the 
LTC-DRG  classification  system.  The  case- 
mix  reflected  by  the  claims  is  considered 


"nominal".  However,  the  reported 
classification  can  reflect  the  true  level  of  care 
provided  or  improper  coding  behavior.  An 
example  of  improper  coding  behavior  would 
be  the  upcoding,  or  case-mix  "creep,"  that 
took  place  when  the  acute  care  hospital 
inpatient  prospective  payment  system  was 
implemented.  (For  further  details,  see 
ProPAC's  March  1, 1994  Report  and 
Recommendations  to  Congress  (pp.  73-74).) 
Any  change  in  case-mix  that  is  not  associated 
with  the  actual  level  of  care  or  a  true  change 
in  the  level  of  care  provided  must  be 
excluded  in  order  to  determine  real  case-mix. 

4.  Case-Mix  Constant  Real  Output  Intensity 
Per  Discharge 

Intensity  is  the  true  underlying  nature  of 
the  product  or  service  and  can  take  the  form 
of  output  or  input  intensity,  or  both.  In  the 
case  of  LTCHs,  output  intensity  per  discharge 
is  associated  with  real  payment  per 
discharge,  while  input  intensity  per 
discharge  is  associated  with  real  cost  per 
discharge.  For  example,  input  intensity 
would  be  associated  with  a  nurse's  hours 
when  providing  treatment,  whereas  output 
intensity  would  be  associated  with  the  type 
and  number  of  treatments  a  nurse  provides. 
The  underlying  nature  of  LTCH  services  is 
determined  by  such  factors  as  technological 
capabilities,  increased  utilization  of  inputs 
(such  as  labor  or  drugs),  site  of  care,  and 
practice  patterns.  Because  these  factors  can 
be  difficult  to  measure,  intensity  per 
discharge  is  usually  calculated  as  a  residual 
after  the  other  factors  from  equation  (6)  have 
been  accounted  for. 

Accounting  for  output  intensity  associated 
with  an  efficient  LTCH  can  be  more 
accurately  analyzed  using  a  LTCH's  costs 
rather  than  its  payments.  This  analysis  would 
also  provide  an  alternative  to  developing  or 
using  a  transaction  output  price  index.  The 
following  series  of  equations  shows  how  to 
use  the  definition  of  an  output  price  as 
defined  earlier  to  convert  the  equation  for 
output  intensity  per  discharge  to  reflect  costs 
instead  of  payments,  as  used  in  equation  (6): 
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Case-Mix-Constant  Real  Output  Intensity  per  Discharge 
[Payments/Discharge] 
Output  Prices* Real  Case  Mix/Discharge 
[Payments/ Discharge] 


Payments    Input  Prices 


T 


*Real  Case  Mix/ Discharge 


Costs       Productivity 

[Payments/  Discharge]  *  Costs 

Payments* — *Real  Case  Mix /Discharge 

Productivity 

Payments  *  [Costs/ Discharge] 

Payments* — *Real  Case  Mix /Discharge 

Productivity 

[Costs/Discharge] 

— *Real  Case  Mix/Discharge 

Productivity 

[Costs/Discharge]  „    ^ 

5^ ^-i *  Productivity 

Input  Prices* Real  Case  Mix/Discharge 


The  last  equation  is  identical  to  the  term 
in  brackets  in  equation  (5),  case-mix  constant 
real  input  intensity  per  discharge  multiplied 
by  productivity.  Thus,  output  intensity  per 
discharge  can  be  defined  in  such  a  way  that 
cost  data  from  the  LTCH  are  utilized.  This 
equation  can  be  broken  down  even  further  to 
account  for  different  types  of  input  intensity 
per  discharge.  We  discuss  this  matter  more 
fully  in  section  D  below. 

D.  Applying  the  Factors  that  Affect  LTCH 
Costs  Per  Discharge  in  an  Update  Framework 

As  discussed  earlier,  payments  per 
discharge  under  the  LTCH  prospective 
payment  system  must  be  updated  each  year. 
Under  this  final  rule,  updates  will  be  equal 
to  the  percent  change  in  the  excluded 
hospital  with  capital  market  basket  beginning 
in  FY  2004.  The  development  of  an  update 
framework  with  a  sound  conceptual  basis 
provides  the  capability  to  understand  the 
underlying  trends  in  LTCH  costs  per 
discharge  for  an  efficient  provider. 

Earlier,  factors  inherent  in  LTCH  costs  per 
discharge  were  identified.  Changes  in  these 
factors  determine  the  change  in  LTCH  costs 
per  discharge  and  fitting  these  factors  into  an 
appropriate  framework  would  allow  us  to 
accurately  reflect  changes  in  the  underlying 
costs  for  efficient  LTCHs.  Accounting  for 
each  of  these  factors  from  equation  (6)  under 
the  LTCH  prospective  payment  system  is 
discussed  below: 

•  Change  in  case-mix  constant  real  output 
intensity  per  discharge  would  be  accounted 
for  in  the  update  framework,  reflecting  the 
factors  that  affect  not  only  case-mix  constant 
real  input  intensity  per  discharge,  but  also 


productivity,  which  is  determined  separately. 
Factors  that  can  cause  changes  in  case-mix 
constant  real  input  intensity  per  discharge 
include,  but  are  not  limited  to,  changes  in 
site  of  service,  changes  in  within-LTC-DRG 
case-mix,  changes  in  practice  patterns, 
changes  in  the  use  of  inputs,  and  changes  in 
technology  available. 

•  As  discussed  earlier,  changes  in  nominal 
case-mix  are  automatically  included  in  the 
payment  to  the  LTCH.  Therefore,  the  update 
framework  should  include  an  adjustment  to 
convert  changes  in  nominal  case-mix  per 
discharge  to  chauiges  in  real  case-mix  per 
discharge,  if  they  are  different. 

•  Change  in  multifactor  productivity 
would  be  accounted  for  in  the  update 
framework.  The  availability  of  historical  data 
on  input  prices,  payments,  and  costs  are 
useful  in  the  analysis  of  this  factor. 

•  Changes  in  input  prices  for  labor, 
material,  and  capital  would  be  accounted  for 
in  the  update  framework  using  an  input  price 
index,  or  market  basket.  To  assist  in  updating 
payments  for  LTCH  services,  our  Office  of  the 
Actuary  currently  has  developed  such  an 
index;  this  is  the  excluded  hospital  with 
capital  market  basket. 

•  In  an  update  framework,  a  forecast  error 
adjustment  would  be  included  to  reflect  that 
the  updates  are  set  prospectively  and  a 
forecast  error  for  a  given  year  should  not  be 
perpetuated  in  payments  for  future  years.  In 
the  case  of  the  acute  care  hospital  inpatient 
prospective  payment  system,  this  prospective 
adjustment  is  made  on  a  2-year  lag  and  only 
if  the  error  exceeds  a  defined  threshold  (0.25 
percentage  points). 


E.  Current  Acute  Care  Hospital  Inpatient 
Prospective  Payment  System  and  Illustrative 
LTCH  Prospective  Payment  System  Update 
Frameworks 

Table  I  below  shows  the  payment  update 
framework  for  the  current  acute  care  hospital 
inpatient  prospective  payment  system  and  an 
illustrative  update  framework  for  the  LTCH 
prospective  payment  system.  Some  of  the 
factors  in  the  acute  care  hospital  inpatient 
prospective  payment  system  framework  are 
computed  using  Medicare  cost  report  data, 
while  others  are  determined  based  on  polit  y 
considerations.  The  details  of  calculating 
each  factor  for  the  acute  care  hospital 
inpatient  prospective  payment  system 
framework  can  be  found  in  the  Ma\  9.  2002 
proposed  rule  (67  PR  31686)  that  set  forth 
proposed  updates  to  the  payment  rates  used 
under  the  acute  care  hospital  inpatient 
prospective  payment  system  for  FY  2003. 
This  design  for  a  LTCH  update  framework  is 
for  illustrative  purposes  only,  as  much  more 
work  needs  to  be  done  to  determine  the 
appropriate  level  of  detail  for  each  factor. 
The  numbers  provided  for  the  hospital 
update  are  only  intended  to  serve  as 
examples  of  prior  updates  recommended  for 
the  acute  care  hospital  inpatient  prospective 
payment  system. 

The  appropriateness  of  this  framework  for 
updating  inpatient  hospital  payments  was 
discussed  in  the  Health  Care  Financing 
Review,  Winter  1992,  in  an  article  entitled. 
"Are  PPS  Payments  Adequate?  Issues  for 
Updating  and  Assessing  Rates."  A  similar 
framework  would  be  useful  for  analyzing 
updates  to  LTCH  payments. 
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Table  I.— Current  CMS  Acute  Care  Hospital  Inpatient  Prospective  Payment  System  and  Illustrative  LTCH 

Prospective  Payment  System  Update  Frameworks 


CMS  Hospital  Inpatient  Prospective  Payment  System 

Update 

(Percent  change  in) 


FY  2003  Calculated  Hos- 
pital Update 
(Percent  change) 


Illustrative  LTCH  Prospective  Payment  System  Update 
(Percent  change  in) 


CMS  Prospective  Payment  System  Hospital  Market  Bas- 
ket- 
Forecast  Error 

Productivity  

Output  Intensity: 

SciefK^e  and  Technotogy  

Practice  Patterns  

Real  Within-DRG  Change  

Site  of  ServKe  

Case-mix  Adjustment  Factors:  

Projected  Case-Mix  

Real  Across-DRG  Change  

Total  Cost  Per  Discharge  

Other  Polwy  Factors:  

ReciassifKation  and  Recafbration 

Total  Cak:ulated  Update  


3.5 


0.7  

-0.9  to  -0.7 

1.0  


1.0  

-1.0  

4.3  to  4.5 


-0.3  

4.0  to  4.2 


CMS  Excluded  Hospital  witti  Capital  Market  Basket. 

Forecast  Error. 

Productivity. 

Output  Intensity: 

Science  and  Technok)gy. 

Real  Within-DRG  Change. 

Utilization  of  Inputs. 

Site  of  Servk». 

Case-mix.  Adjustment  Factors: 

Nominal  Across-DRG  Case-Mix. 

Real  Across-DRG  Change. 

Total  Cost  Per  Discharge. 

Other  Policy  Factors: 

Uone. 

Total  Cateulated  Update. 


Table  data  derived  from  the  May  9,  2002  Federal  Register,  Medicare  Program;  Changes  to  the  Hospital  Inpatient  Prospective  Payment  Sys-- 
tem  and  Fiscal  Year  2003  Rates;  Proposed  Rule  (67  FR  31686-31688). 


F.  Additional  Conceptual  and  Data  Issues 

Additional  conceptual  issues  specific  to 
the  LTCH  prospective  payment  system 
include  the  relevance  of  a  site-of-service 
substitution  adjustment,  the  necessity  of  an 
adjustment  for  LTC-DRG  reclassification,  the 
handling  of  one-time  factors,  and  consistency 
with  other  types  of  hospital  updates  since 
LTCHs  are  similar  in  structure  to  these  other 
types  of  hospitals. 

Under  the  acute  care  hospital  inpatient 
prospective  payment  system,  a  site-of-service 
substitution  factor  (captured  as  part  of 
intensity)  was  necessary  because  of  the 
incentive  to  shift  care  from  inpatient  hospital 
to  other  settings  such  as  hospital  outpatient 
departments,  SNFs,  or  HHAs.  For  the  LTCH 
prospective  payment  system,  it  is  not  clear 
without  additional  research  whether  there  is 
an  incentive  to  shift  care  either  into  or  out 
of  the  LTCH  because  of  the  changes  in 
behavior  created  by  the  different  Medicare 
payment  systems. 

A  reclassification  and  recalibration 
adjustment  under  the  acute  care  hospital 
inpatient  prospective  payment  system  is 
necessary  to  account  for  changes  in  the  case- 
mix  or  the  types  of  patients  treated  by 
hospitals  resulting  from  the  annual 
reclassification  and  recalibration  of  the 
DRGs.  This  adjustment  for  case-mix  is 
applied  to  the  current  fiscal  year  update,  but 
reflects  the  effect  of  revisions  in  the  fiscal 
year  that  is  2  years  before  that  fiscal  year. 
Whether  a  LTC-DRG  reclassification 
adjustment  would  be  necessary  in  the  update 
ft-amework  would  depend  on  the  data 


availability  and  the  likelihood  of  revisions  to 
LTC-DRG  classifications  on  a  periodic  basis. 

There  is  also  a  question  about  how  to 
handle  one-time  factors  (an  example  of  these 
could  be  those  increased  costs  of  converting 
computer  systems  to  Year  2000  compliance). 
An  update  framework  might  be  an 
appropriate  mechanism  to  account  for  these 
items,  but  because  of  uncertainty 
surrounding  their  impact  on  costs, 
determining  an  appropriate  adjustment 
amount  may  be  difficult. 

LTCHs  are  heterogeneous  and  are 
designated  as  a  separate  payment  category 
only  because  their  patients  have  longer 
average  lengths  of  stay.  This  raises  the 
question  of  whether  certain  factors  in  an 
update  framework  for  LTCHs  should  be 
consistent  with  the  factors  in  an  update 
framework  for  other  types  of  hospitals  since 
they  face  similar  cost  pressures.  Additional 
research  in  this  area  would  need  to  be 
conducted  to  determine  the  reasonableness  of 
having  consistent  updates. 

The  purpose  of  this  conceptual  discussion 
is  not  to  determine  how  the  identified  factors 
of  the  update  framework  would  be  measured. 
We  recognize  that  there  are  significant 
measurement  issues  in  accurately 
determining  the  factors  that  would  account 
for  growth  in  costs  per  discharge  for 
efficiently  providing  care.  This  is  driven,  in 
part,  by  the  shift  from  a  cost-based  payment 
system  with  an  upper  payment  limit  to  a' 
prospective  payment  system.  Significant 
research  and  data  collection  will  be 
necessary  to  accurately  measure  these  factors 
over  the  historical  period.  One  exampl£  of 
this  would  be  to  measure  the  distinction 


between  real  and  nominal  case-mix  change. 
However,  many  of  these  same  concerns  were 
also  encountered  and  successfully  addressed 
in  the  hospital  inpatient  prospective  payment 
system  update  framework. 

The  discussion  here  provides  the 
conceptual  basis  for  developing  an  update 
framework  for  the  LTCH  prospective 
payment  system  that  reflects  changes  in  the 
underlying  costs  of  efficiently  providing 
services.  It  is  important  to  note  that  the 
ft-amework  would  not  handle  distribution 
issues  such  as  geographic  wage  variations. 
Ehie  to  some  variations  in  technical 
methodologies  for  measuring  the  factors  of  an 
update  framework,  and  because  of  some  of 
the  data  concerns  mentioned  earlier, 
implementing  an  update  framework  for  the 
LTCH  prospective  payment  system  would 
involve  making  significant  policy  decisions 
on  issues  similar  to  those  made  for  the 
hospital  inpatient  prospective  payment 
system  update  homework. 

In  the  March  22,  2002  proposed  rule,  we 
invited  comments  on  the  type  of  data  sources 
to  use,  what  other  factors  (if  any)  we  should 
consider  in  an  update  framework,  and  any 
additional  comments  concerning  the  issues 
discussed  in  the  proposed  rule  regarding  the 
update  framework.  We  receive  no  comments 
in  response  to  this  request.  However,  we 
continue  to  be  interested  in  any  comments 
regarding  the  development  of  an  update 
framework  for  the  LTCH  prospective 
payment  system. 

[FR  Doc.  02-22016  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

[CMS-1211-N] 
RIN  0938-AL41 

IMedicare  Program;  Hospice  Wage 
Index  Fiscal  Year  2003 

AGENCY:  Centers  for  Medicare  & 
Medicaid  Services  (CMS),  HHS. 

ACTION:  Notice. 

SUMMARY:  This  notice  announces  the 
annual  update  toHhe  hospice  wage 
index  as  required  by  statute.  This 
update  is  effective  October  1,  2002 
through  September  30,  2003.  The  wage 
index  is  used  to  reflect  local  differences 
in  wage  levels.  The  hospice  wage  index 
methodology  and  values  are  based  on 
recommendations  of  a  negotiated 
rulemaking  advisory  committee  and 
were  originally  published  in  the  Federal 
Register  on  August  8, 1997. 
EFFECTIVE  DATE:  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Riley,  (410)  786-1286. 
SUPPLEMENTARY  INFORMATION 

I.  Background 

A.  Statute  and  Regulations 

Hospice  care  is  an  approach  to 
treatment  that  recognizes  that  the 
impending  death  of  an  individual 
warrants  a  change  in  the  focus  from 
ciuative  care  to  palliative  care  (relief  of 
pain  and  other  uncomfortable 
symptoms).  The  goal  of  hospice  care  is 
to  help  terminally  ill  individuals 
continue  life  with  minimal  disruption  to 
normal  activities  while  remaining 
primarily  in  the  home  envirorunent.  A 
hospice  uses  an  interdisciplinary 
approach  to  deliver  medical,  social, 
psychological,  emotional,  and  spiritual 
services  through  use  of  a  broad 
spectnun  of  professional  and  other 
caregivers,  with  the  goal  of  making  the 
individual  as  physically  and 
emotionally  comfortable  as  possible. 
Counseling  and  inpatient  respite 
services  are  available  to  the  family  of 
the  hospice  patient.  Hospice  programs 
'consider  both  the  patient  and  the  family 
as  a  unit  of  care. 

Section  1861(dd)  of  the  Social 
Seciuity  Act  (the  Act)  provides  for 
coverage  of  hospice  care  for  tennineilly 
ill  Medicare  beneficiaries  who  elect  to 
receive  care  from  a  participating 
hospice.  The  statutory  authority  for 
payment  to  hospices  participating  in  the 
Medicare  program  is  contained  in 
section  1814(i)  of  the  Act. 


Our  existing  regulations  under  42  CFR 
part  418  establish  eligibility 
requirements  and  payment  standards 
and  procedures,  define  covered  services, 
and  delineate  the  conditions  a  hospice 
must  meet  to  be  approved  for 
participation  in  the  Medicare  program. 
Subpart  G  of  part  418  provides  for 
payment  to  hospices  based  on  one  of 
four  prospectively  determined  rates  for 
each  day  in  which  a  qualified  Medicare 
beneficiary  is  under  the  care  of  a 
hospice.  The  four  rate  categories  are 
routine  home  care,  continuous  home 
care,  inpatient  respite  care,  and  general 
inpatient  care.  Payment  rates  are 
established  for  each  category. 

The  regulations  at  §  418.306(c),  which 
require  the  rates  to  be  adjusted  by  a 
wage  index,  were  revised  in  the  August 
8,  1997  final  rule  published  in  the 
Federal  Register  (62  FR  42860).  This 
rule  implemented  a  new  methodology 
for  calculating  the  hospice  wage  index 
based  on  the  recommendations  of  a 
negotiated  rulemaking  committee.  The 
committee  reached  consensus  on  the 
methodology.  We  included  the  resulting 
committee  statement,  describing  that 
consensus,  as  an  appendix  to  the  August 
8,  1997  final  rule  (62  FR  42883).  The 
provisions  of  the  final  hospice  wage 
index  rule  are  as  follows: 

•  The  revised  hospice  wage  index 
will  be  calculated  using  the  most 
current  available  hospital  wage  data. 

•  The  revised  hospice  wage  index 
was  phased  in  over  a  3-year  transition 
period.  For  the  first  year  of  the 
transition  period,  October  1, 1997 
through  September  30,  1998,  a  blended 
index  was  calculated  by  adding  two- 
thirds  of  the  1983  index  value  for  an 
area  to  one-third  of  the  revised  wage 
index  value  for  that  area.  During  the 
second  year  of  the  transition  period, 
October  1,  1998  through  September  30, 
1 999,  the  calculation  was  similar, 
except  that  the  blend  was  one-third  of 
the  1983  index  value  and  two-thirds  of 
the  revised  wage  index  value  for  that 
area.  We  fully  implemented  the  revised 
wage  index  during  the  third  transition 
period,  October  1,  1999  through 
September  30,  2000. 

•  All  hospice  wage  index  values  of 
0.8  or  greater  are  subject  to  a  budget- 
neutrality  adjustment  to  ensure  that  we 
do  not  pay  more  in  the  aggregate  than 
we  would  have  paid  under  the  original 
1983  wage  index.  The  budget-neutrality 
adjustment  is  calculated  by  multiplying 
the  hospice  wage  index  for  a  given  area 
by  the  budget-neutrality  adjustment 
factor.  The  budget-neutrality  adjustment 
is  to  be  applied  annually,  both  during 
and  after  the  transition  period. 

•  All  hospice  wage  index  values 
below  0.8  receive  the  greater  of  the 


following  adjustments:  the  wage  index 
floor,  a  15-percent  increase,  subject  to  a 
maximiun  wage  index  value  of  0.8;  or 
the  budget-neutrality  adjustment. 

•  The  wage  index  is  to  be  updated 
annually,  in  the  Federal  Register,  based 
on  the  most  current  available  hospital 
wage  data.  These  data  will  include  any 
changes  to  the  definitions  of 
Metropolitan  Statistical  Areas  (MSA). 

Section  4441(a)  of  the  Balanced 
Budget  Act  of  1997  (BBA)  amended 
section  1814(i)(l)(C)(ii)  of  the  Act  to 
establish  updates  to  hospice  rates  for 
fiscal  years  (FYs)  1998  through  2002. 
Hospice  rates  were  to  be  updated  by  a 
factor  equal  to  the  market  basket  index, 
minus  1  percentage  point.  However, 
section  131(a)  of  the  Medicare, 
Medicaid,  and  SCHIP  Balanced  Budget 
Refinement  Act  of  1999  (BBRA)  changed 
the  payment  rates  for  FYs  2001  and 
2002  by  increasing  the  FY  2001  rate  by 
0.5  percent  and  the  FY  2002  rate  by  0.75 
percent.  Section  131(b)  of  the  BBRA 
states  that  any  additional  payments 
made  under  section  131(a]  of  the  BBRA 
shall  not  be  included  in  updating  the 
hospice  rates  after  those  2  years. 

Section  321(a)  of  the  Medicare, 
Medicaid,  and  SCHIP  Benefits 
Improvement  and  Protection  Act  of 
2000  (BIPA)  amended  section 
1814(i)(l)(C)(ii)(VI)  of  the  Act  by 
increasing  Medicare  hospice  rates  for 
FY  2001  by  5  percentage  points.  This 
amendment  was  applicable  to  hospice 
care  furnished  on  or  after  April  1,  2001. 
Section  321(b)  of  the  BIPA  further 
stipidated  that  the  5-percent  increase  in 
Medicare  hospice  rates  during  the 
period  beginning  on  April  1,  2001 
through  September  30,  2001  were  to  be 
treated  as  the  payment  rates  in  effect 
diuing  FY  2001.  This  means  that  the  5- 
percent  increase  was  made  to  the  base 
that  is  updated  aimually  according  to  a 
statutorily  dictated  percentage  of  the 
market  basket  update,  as  provided  in 
section  1814(i)  of  the  Act.  The  new 
Medicare  rates  for  this  time  period  were 
aimounced  through  HCFA  Program 
Memorandiun  (PM)  A-01-04  on  January 
16,  2001. 

Also,  section  321(d)  of  the  BIPA 
specified  that  the  Secretary  of  Health 
and  Human  Services  use  1.0043  as  the 
hospice  wage  index  value  for  the 
Wichita,  Kansas  MSA  in  calculating 
payments  for  a  hospice  program 
providing  hospice  care  in  this  MSA 
during  FY  2000. 

Payment  rates  for  FY  2003  will  be 
updated  according  to  section  1814(i)  of 
the  Act.  The  FY  2003  rates  vidll  be  the 
full  market  basket  percentage  increase 
for  the  FY.  This  rate  update  will  be 
implemented  through  a  separate  PM  and 
is  not  part  of  this  notice. 


B.  Update  to  the  Hospice  Wage  Index 

This  annual  update  is  effective 
October  1,  2002  through  September  30, 
2003.  In  accordance  with  the  agreement 
we  signed  with  other  members  of  the 
Hospice  Wage  Index  Negotiated 
Rulemaking  Committee,  we  are  using 
the  most  ciurent  hospital  data  available 
to  us,  including  any  changes  to  the 
definitions  of  MSAs.  The  FY  2002 
hospital  wage  index  was  the  most 
ciurent  hospital  wage  data  available 
when  the  FY  2003  wage  index  values 
were  calculated.  We  used  the  pre- 
reclassified  and  pre-floor  hospital  area 
wage  index  data. 

All  wage  index  values  are  adjusted  by 
a  budget-neutrality  factor  of  1.063422 
and  are  subject  to  the  wage  index  floor 
adjustment,  if  applicable.  We  have 
completed  all  of  the  calculations 
described  above  and  have  included 


them  in  the  wage  index  values  reflected 
in  both  Tables  A  and  B  below.  A 
detailed  description  of  the  method  used 
to  compute  the  hospice  wage  index  is 
contained  in  both  the  September  4, 1996 
proposed  nUe  published  in  the  Federal 
Re^er  (61  FR  46579)  and  the  August 
8, 1997  final  rule  published  in  the 
Federal  Register  (62  FR  42860). 

1.  Metropolitan  Statistical  Areas 

As  explained  in  the  September  4, 
1996  hospice  wage  index  propossd  rule, 
each  hospice's  labor  market  area  would 
be  established  by  the  MSA  definitions 
issued  by  the  Office  of  Management  and 
Budget  (OMB)  on  December  28, 1992 
based  on  the  1990  census,  and  updated 
by  OMB  based  on  the  decermial  census, 
^y  changes  to  the  MSA  definitions 
would  be  e£fective  annually  and 
announced  in  the  final  rule  updating  the 
hospice  wage  index. 


2.  MSA  Wage  Index  Values  Lower  Than 
Rural  Values 

As  explained  above,  any  area  not 
included  in  an  MSA  is  considered  to  be 
nonurban  and  receives  the  statewide 
rural  rate.  We  are  aware  that  in  the  past, 
a  number  of  MSAs  have  had  wage  index 
values  that  were  lower  than  their  rural 
statewide  value.  This  difference  is  due 
to  variations  in  local  wage  data  as 
compared  to  national  wage  data.  The 
hospice  wage  index  is  computed  by 
dividing  the  hourly  wage  rate  for  an 
MSA  or  nonurban  area  by  a  national 
hoiuly  wage  rate.  Nonujrban  areas  could 
receive  a  higher  wage  index  value  than 
urban  areas  in  the  same  State  if  the 
hoiuly  wage  rate  in  the  nonurban  area 
increased  at  a  greater  rate. 

C.  Tables 


Table  A.— Hospice  Wage  Index  for  Urban  Areas 


0160 


0200 


0220 


0240 


0280 


0320 


0380 


0440 


0450 


Uiban  area  (constituent  counties  or  county  equivalents)  ^ 

Abilene.  TX 

Taylor,  TX 
Aguadilla,  PR  

Aguada,  PR 

Aguadilla,  PR 

Moca.  PR 
Akron,  OH  

Portage,  OH 

Summit,  OH 
Albany,  GA 

Dougherty,  GA 

Lee,  GA 
Albany-Schenectady-Troy,  NY 

Albany,  NY 

Montgomery,  NY 

Rensselaer,  NY 

Saratoga.  NY 

Schenectady,  NY 

Sctwharie.  NY 
Albuquerque,  NM  

Bernalillo.  NM 

Sandoval,  NM 

Valencia,  NM 
AlexarKlria,  LA 

Rapides,  LA 
Allentown-Bethlehem-Easton.  PA 

Cartxwi,  PA 

Lehigh,  PA 

Northampton,  PA 
Altoona,  PA 

Blair.  PA 
Amarillo.  TX 

Potter,  TX 

Randall.  TX 
Anchorage,  AK 

Anchorage,  AK 
Ann  Aftx)r,  Ml  

Lenawee,  Ml 

Livingston.  Ml 

Washtenaw.  Ml 
Anniston,  AL 

Calhoun.  AL 


Wage  index  ^ 


0.8470 


0.5385 


1.0502 


1.1315 


0.9039 


1.0378 


0.8538 


1.0716 


0.9705 


0.9263 


1.3367 


1  1802 


0.8801 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


:>002 


0460 

0470 

0480 
0500 

0520 


0560 

0580 
0600 


0640 


0680 
0720 


0733 
0743 


UMI 


Urt>an  area  (constituent  counties  or  county  equivalents)  ^ 


Appleton-Oshkosh-Neenah,  Wl 

Calumet.  Wl 

Outagamie,  Wl 

Winnebago,  Wl 
Arecibo,  PR  

Arecibo,  PR 

Camuy,  PR 

Hatilto,  PR 
AsheviHe,  NC 

Buncombe,  NC 

Madison,  NC 
Athens,  GA 

Clarke,  GA 

Madison,  GA 

Oconee,  GA 
Atlanta,  GA 

Barrow,  GA 

Bartow,  GA 

Carroll,  GA 

Cherokee,  GA 

Clayton,  GA 

Cobb,  GA 

Coweta,  GA 

DeKalb,  GA 

Douglas,  GA 

Fayette,  GA 

Forsyth,  GA 

Fulton,  GA 

Gwinnett,  GA 

Henry,  GA 

Newton,  GA 

Pausing,  GA 

Prckens,  GA 

Rockdale,  GA 

Spalding,  GA 

Walton,  GA 
Atlantic-Cape  May,  NJ  

AtlantK,  NJ 

Cape  May,  NJ 
Aubum-Opelika,  AL 

Lee,  AL 
Augusta-Aiken,  GA-SC 

Columbia,  GA 

McDuffle,  GA 

Rkihmond,  GA 

Aiken,  SC 

EdgefieM,  SC 
Austin-San  Marcos,  TX  

Bastrop,  TX 

CakJwell,  TX 

Hays,  TX 

Travis,  TX 

Williamson,  TX 
BakersfieW,  CA  

Kem,  CA 
Baltimore,  MD  

Anne  Arundel,  MD 

Baltimore,  MD 

Baltimore  City,  MD 

Carroll,  MD 

Harford.  MD 

Howard,  MD 

Queen  Anne's,  MD 
Bangor,  ME  

Penobscot,  ME 
Barnstable- Yarmouth,  MA 

Barnstable,  MA 


Wage  index  ^ 


MSA  Code  No. 


0.9827 

0.8507 

0.9783 
1.0466 

1.0696 


1.2009 

0.8752 
1.0602 


0760  .. 

0840  .. 

0860  . 
0870  . 
0875  . 

0880  . 
0920  . 

0960  . 
1000  . 

1010 

1020 
1040 
1080 

1123 


1.0241 


1.0123 
1.0481 


1.0201 
1.4490 


1125 
1145 
1150 
1240 
1260 
1280 

1303 


Urt>an  area  (constituent  counties  or  county  equivalents)  ^ 


Wage  index  ^ 


Baton  Rouge,  LA 

Ascension,  LA 

East  Baton  Rouge,  LA 

Livingston,  LA 

West  Baton  Rouge,  LA 

Beaumont-Port  Arthur,  TX  

Hardin,  TX 
Jefferson,  TX 
Orange,  TX 

BelHngham,  WA 

Whatcom,  WA 

Benton  Hartwr,  Ml 

Berrien,  Ml 

Bergen-Passaic,  NJ 

Bergen,  NJ 
Passak:,  NJ 

Billings,  MT 

Yellowstone,  MT 

Bitoxi-Gulfport-Pascagoula,  MS  

Hancock,  MS 
Harrison,  MS 
Jackson,  MS 

Binghamton,  NY  

Broome,  NY 
Tioga,  NY 

Birmingham,  AL 

Btount,  AL 
Jefferson,  AL 
St.  Clair,  AL 
Shelby,  AL 

Bismarck,  ND  

Burleigh,  ND 
Morton,  ND 

Bkxxnington,  IN 

Monroe,  IN 

Bloomington-Nomial,  IL  

McLean,  IL 

Boise  City,  ID  

Ada,  ID 
Canyon,  ID 
Boston-Worcester-Lawrence-Lowell-Brockton,  MA-NH 

Bristol,  MA 

Essex,  MA 

Mkkttesex,  MA 

Norfolk,  MA 

Plymouth,  MA 

Suffolk,  MA 

Worcester,  MA 

Hillsborough,  NH 

Merrimack,  NH 

Rockingham,  NH 

Strafford,  NH 
Boukler-Longmont,  CO 

Boukier,  CO 
Brazoria,  TX  

Brazoria,  TX 
Bremerton,  WA 

Kitsap,  WA 
Brownsville-Harlingen-San  Benito,  TX 

Cameron,  TX 
Bryan-College  Station,  TX  

Brazos,  TX 
Buffato-Niagara  Falls,  NY  

Erie,  NY 

Niagara,  NY 
Burlington,  VT  

Chittenden,  VT 

Franklin,  VT 

Grand  Isle,  VT 


0.8666 

0.8977 

1 .2576 
0.9451 
1.2430 

09945 
0.8975 

08982 
0,9367 

0.8490 

09403 
0.9611 
0.9624 

1.2105 


1  0420 
0.8730 
1.1440 
0.9584 
0.9920 
1.0059 

1.0510 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 

Urban  area  (constituent  counties  or  county  equivalents)  ^ 

Wage  index  ^ 

1310  

Caguas,  PR 

Caguas,  PR 

0.5404 

Cayey,  PR 

Cidra,  PR 

Gurabo,  PR 

San  Lorenzo,  PR 

1320  - 

Canton-Massiilon,  OH 

Carroll,  OH 

0.9524 

Stark,  OH 

1350  

Casper,  WY 

1.0098 

Natrona,  WY 

1360  

Cedar  Rapids,  lA 

Linn,  lA 

0.9251 

1400  

Champaign-Urt)ana,  IL 

Champaign,  IL 

0.9896 

1440  

Charteston-North  Charleston,  SC  

Berkeley,  SC 

0.9790 

Charieston,  SC 

Dorchester,  SC 

1480  

Charleston,  WV  

Kanawha,  WV 
Putnam,  WV 

0.9852 

1520 : 

Chariotte-Gastonia-Rock  Hill,  NC-SC  

Cabarrus,  NC 
Gaston,  NC 
Lincoln,  NC 
Mecklenburg,  NC 
Rowan,  NC 
Stanly,  NC 

0.9928 

Union,  NC 
York,  SC 

1540  

Chariottesville,  VA 

Albermale,  VA 
Charlottesville  City,  VA 

1.1236 

Fluvanna,  VA 

Greene,  VA 

1560 

Chattanooga,  TN-GA 

0.9963 

Catoosa,  GA 

Dade,  GA 
Walker,  GA 
Hamilton,  TN 
Marion,  TN 

• 

1580  

Cheyenne,  WY  

Laramie,  WY 

0.8814 

1600  

Chkago,  IL  

Cook,  IL 
DeKalb,  IL 
Du  Page,  IL 
Grundy,  IL 
Kane,  IL 
Kendall,  IL 
Lake,  IL 
McHenry,  IL 
Will,  IL 

1.1747 

1620  

Chico-Paradise  CA 

1  0481 

Butte,  CA 

1640  

Cincinnati,  OH-KY-IN 

1.0074 

Brown,  OH 

- 

Clermont,  OH 

Hamilton,  OH 

Warren,  OH 

Boone,  KY 

Campbell,  KY 

Gallatin,  KY 

Grant,  KY 

Kenton,  KY 

■^ 

Pendleton,  KY 

Dearbom,  IN 

Ohio,  IN 

. 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


1660 
1680 


1720 
1740 
1760 

1800 
1840 


1880 

1890 
1900 

1920 


1950  . 
1960 

2000 

2020 
2030 
2040 


Urban  area  (constituent  counties  or  county  equivalents)  ^ 


Wage  index  ■ 


Clarksville-Hopkinsville,  TN-KY 

Christian,  KY 
Montgomery,  TN 

Cleveland-Lorain-Ely ria,  OH  

Ashtabula,  OH 
Cuyahoga,  OH 
Geauga,  OH 
Lake,  OH 
Lorain,  OH 
Medina,  OH 

Cotorado  Springs,  CO 

El  Paso,  CO 

Columbia,  MO  

Boone,  MO 

Columbia,  SC  

Lexington,  SC 
Rk:hland,  SC 

Columbus,  GA-AL  

Chattahoochee,  GA 
Harris,  GA 
Muscogee,  GA 
Russell,  AL 

Columbus,  OH 

Delaware,  OH 
Fairfield,  OH 
Franklin,  OH 
Lk*ing,  OH 
Madison,  OH 
Pfckaway,  OH 

Corpus  Christi,  TX 

Nueces,  TX 
San  Patricio,  TX 

Con/allis,  Oregon  

Benton,  OR 

Cumberland,  MD^WV  

Allegany,  MD 
Mineral,  WV 

Dallas,  TX 

Collin,  TX 
Dallas,  TX 
Denton,  TX 
Ellis,  TX 
Henderson,  TX 
Hunt,  TX 
Kaufman,  TX 
Rockwall,  TX 

Danville,  VA 

Danville  City,  VA 
Pittsylvania,  VA 
Davenport-Moline-Rock  Island,  lA-IL 
Scott,  lA 
Henry,  IL 
Rock  Island,  IL 

Dayton-Springfield,  OH  

Claris,  OH 
Greene,  OH 
Miami,  OH 
Montgomery,  OH 

Daytona  Beach,  FL  

Flagler,  FL 
Volusia,  FL 

Decatur,  AL  

Lawrence,  AL 
Morgan,  AL 

Decatur,  IL 

I     Macon,  IL 


08866 


1.0057 


1  0362 
09237 
1.0094 

0.8975 
1  0172 


08870 

1  2385 
08833 

1.0566 


0.9159 
09186 

09810 

0.9541 
09332 
08494 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


2080 


2120 


2160 


2180 


2190  

2200 

2240  

2281  

2290  

2320  

2330  

2335  

2340  

2360  

2400  

2440  

2520 

2560 
2580 

2620 

2640 
2650 

2655 
2670 
2680 


Urban  area  (constituent  counties  or  county  equivalents)  ^ 


Denver,  CO  

Adams,  CO 

Arapahoe,  CO 

Denver,  CO 

Douglas,  CO 

Jefferson,  CO 
Des  Moines,  lA 

Dallas,  lA 

Polk,  lA 

Warren,  I A 
Detroit,  Ml 

Lapeer,  Ml 

Macomb,  Ml 

Monroe,  Ml 

Oakland.  Ml 

St.  Clair,  Ml 

Wayne,  Ml 
Dothan,  AL  

Dale.  AL 

Houston.  AL 
Dover.  DE 

Kent.  DE 
Dubuque,  lA  

Dubuque,  lA 
Dulutfi-Superior.  MN-WI  

St.  Louis,  MN 

Douglas,  Wl 
Dutcfiess  County,  NY 

Dutchess,  NY 
Eau  Claire,  Wl  

Chippewa,  Wl 

Eau  Claire,  Wl 
El  Paso.  TX  

El  Paso.  TX 
Elkhart-Goshen,  IN 

Elkhart,  IN 
Elmira,  NY  

Chemung,  NY 
Enid,  OK 

Garfield,  OK 
Erie,  PA  

Erie,  PA 
Eugene-Springfield,  OR  

Lane,  OR 
Evansville-Henderson,  IN-KY 

Posey,  IN 

Vanderburgh,  IN 

Warrick,  IN 

Henderson,  KY 
Fargo-Moorhead,  ND-MN 

Clay,  MN 

Cass,  ND 
Fayetteville,  NC  

Cumberland,  NC 
Fayetteville-Springdale-Rogers,  AR 

Benton,  AR 

Washington.  AR 
Flagstaff.  AZ-UT  .^... 

Coconino,  AZ 

Kane,  UT 
Flint.  Ml  

Genesee.  Mt 
Florence.  AL 

Colbert,  AL 

Lauderdale,  AL 
Florence,  SC  

Florence,  SC 
Fort  Collins-Loveland,  CO 

Larimer.  CO 
Ft.  Lauderdale.  FL 

Broward,  FL 


Wage  index  ^ 


1.0983 


0.9336 


1.1152 


0.8452 

1.0949 
0.9059 
1.0936 

1.1200 
0.9463 

0.9799 
1.0249 
0.8949 
0.8887 
0.9269 
1.2199 
0.9054 

0.9855 

0.9600 
0.8981 

1.1225 

1.1605 
0.8343 

0.9275 
1.0682 
1.0946 


TABLE  A.— HOSPICE  WAGE  INDEX  FOR  URBAN  AREAS— Continued 


MSA  Code  No. 


2700 


2710 


2720 


2750 


2760 


2800 


2840 


2880 


2900 


2920 


2960 


2975 


2980 


2985 


2995 


3000 


3040 


3060 


3080 


3120 


3150 


Urban  area  (constituent  counties  or  county  equivalents)  ^ 


Fort  Myers-Cape  Coral,  FL  

Lee,  FL 

Fort  Pierce-Port  St.  Lucie.  FL  

Martin,  FL 
St.  Lucie,  FL 

Fort  Smith,  AR-OK  

Crawford,  AR 
Sebeistian,  AR 
Sequoyah,  OK 

Fort  Walton  Beach.  FL 

Okatoosa,  FL 

Fort  Wayne,  IN 

Adams,  IN 
Allen,  IN 
De  Kalb,  IN 
Huntington,  IN 
Wells,  IN 
Whitley.  IN 

Fort  Worth-Ariington.  TX  

Hood,  TX 

Johnson,  TX 

Parker.  TX  . 

Tarrant,  TX 

Fresno,  CA  

Fresno,  CA 
Madera,  CA 

Gadsden,  AL  

Etowah,  AL 

Gainesville,  FL  

Alachua.  FL 

Galveston-Texas  City,  TX  

Galveston,  TX 

Gary,  IN 

Lake, IN 
Porter,  IN 

Glens  Falls,  NY  

Warren,  NY 
Washington,  NY 

Goldsboro.  NC  

Wayne,  NC 

Grand  Fori<s,  ND-MN  

Grand  Forks,  ND 
Polk,  MN 

Grand  Junction,  CO  

Mesa,  CO 

Grand  Rapids-Muskegon-Holland,  Ml 

Allegan,  Ml 
Kent,  Ml 
Muskegon,  Ml 
Ottawa,  Ml 

Great  Falls,  MT  

Cascade,  MT 

Greeley,  CO  

Weld,  CO 

Green  Bay.  Wl  

Brown,  Wl 
Greensboro-Winston-Salem-HIgh  Point,  NC 
Alamance,  NC 
Davidson,  NC 
Davie,  NC 
Forsyth,  NC 
Guilford,  NC 
Randolph,  NC 
Stokes,  NC 
Yadkin,  NC 

Greenville,  NC 

Pitt,  NC 


Wage  index  ? 


09969 
1  0862 

08564 

09573 
09787 


09990 

1  0617 

09350 
1  0082 
1.0967 
1.0134 

08865 

09261 
0.9644 

1.0176 
1.0685 

09433 
1.0097 
0.9792 
1.0144 


0.9878 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


VOL 


67 


MSA  Code  No. 


3160 


AG 
30 


3440 
3480 


:{002 


UMI 


3180 
3200 
3240 

3283 


>sl 

3285  

1  1 

6  1 

3290  

3320  

9  1 

3350  

1 
3360  

3400  

Urban  area  (constituent  counties  or  county  equivalents)  ^ 


3500 
3520 
3560 

3580 


Greenville-Spartanburg-Anderson,  SC 

Anderson,  SC 

Cherokee,  SC 

Greenville,  SC 

Pickens,  SC 

Spartanburg,  SC 
Hagerstown,  MD  

Washington,  MD 
Hamilton-Middletown,  OH  

Butler,  OH 
Harrisburg-Lebanon-Carlisle,  PA  

Cumberland,  PA 

Dauphin,  PA 

Lebanon,  PA 

Perry,  PA 
Hartford,  CT  

Hartford,  CT 

Litchfield,  CT 

Middlesex,  CT 

Tolland.  CT 
Hattiesburg,  MS  

Forrest,  MS 

Lamar,  MS 
Hickory-Morganton-Lenoir,  NC  

Alexander,  NC 

Burke,  NC 

Caldwell,  NC 

Catawba,  NC 
Honolulu,  HI  

Honolulu,  HI 
Houma,  LA  

Lafourche,  LA 

Terrebonne,  LA 
Houston,  TX  

Chambers,  TX 

Fort  Bend,  TX 

Harris,  TX 

Liberty,  TX 

Montgomery,  TX 

Waller.  TX 
Huntington-Ashland,  WV-KY-OH 

Boyd,  KY 

Carter,  KY 

Greenup,  KY 

Lawrence,  OH 

Cabell.  WV 

Wayne,  WV 
Huntsville,  AL  

Limestone,  AL 

Madison,  AL 
Indianapolis,  IN  

Boone,  IN 

Hamilton,  IN 

Hancock,  IN 

Hendricks,  IN 

Johnson,  IN 

Madison,  IN     ,. 

Marion,  IN 

Morgan,  IN 

Shelby,  IN 
Iowa  City,  lA  

Johnson,  I A 
Jackson,  Ml  

Jackson,  Ml 
Jackson,  MS 

Hinds,  MS 

Madison.  MS 

Rankin,  MS 
Jackson,  TN  

Madison.  TN 

Chester.  TN 


Wage  index  ^ 


MSA  Code  No. 


0.9802 


0.8896 
0.9876 
1.0023 

1.2264 

0.8000 
0.9961 

1.2271 
0.8481 

1.0242 


3600 

3605 
3610 
3620 
3640 
3660 


3680 

3700 
3710 

3720 

3740 
3760 


1.0226 


0.9446 


1.0313 


3800 
3810 

3840 


1.0484 
0.9844 
0.9030 

0.9585 


3850 
3870 
3880 


Urt)an  area  (constituent  counties  or  county  equivalents)  ^ 


Wage  index  '■ 


Jacksonville,  FL 

Clay,  FL 
Duval,  FL 
Nassau,  FL 
St.  Johns,  FL 

Jacksonville,  NC 

Onstow,  NC 

Jamestown,  NY  

Chautauqua,  NY 

Janesville-Beloit,  Wl  

Rock,  Wl 

Jersey  City,  NJ 

Hudson,  NJ 
Johnson  CIty-Klngsport-Bristol,  TN-VA 
Carter,  TN 
Hawkins,  TN 
Sullivan,  TN 
UnkXM,  TN 
Washington,  TN 
Bristol  City,  VA 
Scott,  VA 
Washington,  VA 

Johnstown,  PA  ^ 

Cambria,  PA 
Somerset,  PA 

Jonestmro,  AR  

Craighead,  AR 

Joplin,  MO  

Jasper,  MO 
Newton,  MO 

Kalamazoo-Battlecreek,  Ml  

Calhoun,  Ml 
Kalamazoo,  Ml 
Van  Buren,  Ml 

Kankakee,  IL  

Kankakee,  IL 

Kansas  City,  KS-MO  

Johnson,  KS 
Leavenworth,  KS 
Miami,  KS 
Wyandotte,  KS 
Cass,  MO 
Clay,  MO 
Clinton,  MO 
Jackson,  MO 
Lafayette,  MO 
Platte,  MO 
Ray,  MO 

Kenosha,  Wl 

Kenosha,  Wl 

Killeen-Temple,  TX 

Bell,  TX 
Coryell,  TX 

Knoxville,  TN  

Anderson,  TN 
Blount,  TN 
Knox,  TN 
Loudon,  TN 
Sevier,  TN 
Union,  TN 

Kokomo,  IN  

Howard,  IN 
Tipton,  IN 

La  Crosse,  WI-MN 

Houston,  MN 
La  Crosse,  Wl 

Lafayette,  LA 

Acadia,  LA 
Lafayette,  LA 
St.  Landry,  LA 
St.  Martin,  LA 


09808 

0.8105 
08561 
1  0357 
1  1887 
0.9164 


09276 

08959 
09280 

1  1314 

1.0516 
1  0141 


1.0175 
09008 

0.9454 


0.9705 


09837 


0.9086 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


3920 

3960 
3980 
4000 
4040 

4080 
4100 
4120 

4150 
4200 
4243 
4280 


4320 

4360 
4400 

4420 

4480 
4520 


4600 
4640 


Urt>an  area  (constituent  counties  or  county  equivalents)  ^ 

Lafayette,  IN  

Clinton,  IN 

Tippecanoe,  IN 
Lake  Charles,  LA  

Calcasieu,  LA 
Lakeland-Winter  Haven,  FL  

Polk,  FL 
Lancaster,  PA 

Lancaster,  PA 
Lansing-East  Lansing,  Ml  

Clinton,  Ml 

Eaton,  Ml 

Ingham,  Ml 
Laredo,  TX  

Webb,  TX 
Las  Cruces,  NM  

Dona  Ana,  NM 
Las  Vegas,  NV-AZ  

Mohave,  AZ 

Clarke,  NV 

Nye,  NV 
Lawrence,  KS 

Douglas,  KS 
Lawton,  OK  

Comanche,  OK 
Lewiston-Aubum,  ME 

Androscoggin,  ME 
Lexington,  KY 

Bourtwn,  KY 

Clark,  KY 

Fayette,  KY 

Jessamine,  KY 

Madison,  KY 

Scott.  KY 

Woodford,  KY 
Lima,  OH  

Allen,  OH 

Auglaize,  OH 
Lincoln,  NE  

Lancaster,  NE 
Little  Rock-North  Little  Rock,  AR  

Faulkner,  AR 

Lonoke,  AR 

Pulaski,  AR 

Saline,  AR 
Longview-Marshall,  TX 

Gregg,  TX 

Harrison,  TX 

Upshur,  TX 
Los  Angeles-Long  Beach,  CA 

Los  Angeles,  CA 
Louisville,  KY-IN  

Clark,  IN 

Floyd,  IN 

Harrison,  IN 

Scott,  IN 

Bullitt,  KY 

Jefferson,  KY 

Oldham,  KY 
Lubbock,  TX  

Lubbock,  TX 
Lynchburg,  VA 

Amherst,  VA 

Bedford,  VA 

Bedford  City,  VA 

Campbell,  VA 

Lynchburg  City,  VA 


Wage  index  ^ 


MSA  Code  No. 


0.9700 

0.8257 
0.9642 
0.9886 
1.0265 

0.8347 
0.9168 
1.1891 

0.8307 
0.9233 
0.9876 
0.9349 


4680 


4720 
4800 

4840 


4880 
4890 
4900 
4920 


1.0071 

1.0818 
0.9523 

0.9115 

1.2706 
1.0133 


4940 
5000 
5015 

5080 
5120 


0.8985 
0.9680 


5140 
5160 

5170 
5190 

5200 


Urt)an  area  (constituent  counties  or  county  equivalents) ' 


Wage  index ' 


Macon,  GA  

Bibb,  GA 
Houston,  GA 
Jones,  GA 
Peach,  GA 
Twiggs,  GA 

Madison,  Wl  

Dane.  Wl 

MansfiekJ,  OH 

Crawford,  OH 
Rk:hland,  OH 

Mayaguez,  PR 

Anasco,  PR 
Cabo  Rojo,  PR 
Hormigueros,  PR 
Mayaguez,  PR 
Sabana  Grande,  PR 
San  German,  PR 

McAllen-Edinburg-Mission,  TX 

Hidalgo,  TX 

Medford-Ashland,  OR  

Jackson,  OR 
Melboume-TitusvHIe-Palm  Bay,  FL  .. 
Brevard,  Fl 

Memphis,  TI^AR-MS  

Crittenden,  AR 
DeSoto,  MS 
Fayette,  TN 
Shelby,  TN 
Tipton,  TN 

Merced,  CA  

Merced,  CA 

Miami,  FL 

Dade,  FL 
Middlesex-Somerset-Hunterdon,  NJ 
Hunterdon,  NJ 
Middlesex,  ftJ 
Somerset,  NJ 

Milwaukee-Waukesha,  Wl 

Milwaukee,  Wl 
Ozaukee,  Wl 
Washington,  Wl 
Waukesha,  Wl 

Minneapolis-St.  Paul,  MN-WI  

Anoka,  MN 
Carver,  MN 
Chisago,  MN 
Dakota,  MN 
Hennepin,  MN 
Isanti,  MN 
Ramsey,  MN 
Scott,  MN 
Sherbune,  MN 
Washington,  MN 
Wright,  MN 
Pierce,  Wl 
St.  Croix,  Wl 

Missoula,  MT 

Missoula,  MT 

Mobile,  AL  

BakJwin,  AL 
Mobile,  AL 

Modesto,  CA  

Stanislaus,  CA 

Monmouth-Ocean,  NJ  

Monmouth,  NJ 
Ocean,  NJ 

Monroe,  LA 

Ouachita,  LA 


09525 


1  0993 
09260 

0.5589 


08909 
1  0968 
1  0542 
0.9547 


1  0578 
1  0581 
1  2196 

1  0603 
1.1623 


0  9958 
08595 

1  1506 
1.1539 

08721 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


5240  

5280  

5330  

5345  

5360  


5600 


5380 

5483 

5523 
5560 


5640  

5660  

• 

5720  

■» 

Urban  area  (constituent  counties  or  county  equivalents)  ^ 

Montgomery,  AL  

Autauga,  AL 

Elmore,  AL 

Montgomery,  AL 
Muncie,  IN  

Delaware,  IN 
Myrtle  Beach,  SC  

Horry,  SC 
Naples,  FL 

Collier,  FL 
Nashville,  TN 

Cheatham,  TN 

Davidson,  TN 

Dickson,  TN 

Rot)enson,  TN 

Rutherford  TN 

Sumner,  TN 

Williamson,  TN 

Wilson,  TN 
Nassau-Suffolk,  NY 

Nassau,  NY 

Suffolk.  NY 
New  Haven-Bridgeport-Stamford- Waterbury-Danbury,  CT  

Fairfield,  CT 

New  Haven,  CT 
New  London-Norwich,  CT 

New  London,  CT 
New  Orleans,  LA  

Jefferson,  LA 

Orleans,  LA 

Plaquemines,  LA 

St.  Bernard,  LA 

St.  Charles.  LA 

St.  James,  LA 

St.  John  The  Baptist,  LA 

St.  Tammany,  LA 
New  York,  NY  

Bronx,  NY 

Kings,  NY 

New  York,  NY 

Putnam,  NY 

Queens,  NY 

Richmond,  NY 

Rockland,  NY 

Westchester,  NY 
Newark,  NJ 

Essex,  NJ 

Morris,  NJ 

Sussex,  NJ 

Union,  NJ 

Warren,  NJ 
Newburgh,  NY-PA  

Orange,  NY 

Pike,  PA 
Norfolk-Virginia  Beach-Newport  News,  VA-NC  

Currituck,  NC 

Chesapeake  City,  VA 

Gloucester,  VA 

Hampton  City,  VA 

Isle  of  Wight,  VA 

James  City,  VA 

Mathews,  VA 

Newport  News  City,  VA 

Norfolk  City,  VA 

Poquoson  City,  VA 

Portsmouth  City,  VA 

Suffolk  City,  VA 

Virginia  Beach  City,  VA 

Williamsburg  City,  VA 

York,  VA 


Wage  index  ^ 


MSA  Code  No. 


0.8000 

1.0569 
0.9327 
1.0314 
1 .0373 


5775 

5790 
5800 

5880 


5910 
5920 


1.4508 

1.3014 

1.2257 
0.9609 


1.5342 


1.2359 


1.1818 


0.9123 


6323 
6340 


Urban  area  (constituent  counties  or  county  equivalents) 


Wage  index  - 


5945 
5960 

5990 
6015 
6020 

6080 

6120 

6160 


6200 

6240 
6280 


Oakland,  CA 

Alameda,  CA 
Contra  Costa,  CA 

Ocala,  FL 

Marion,  FL 

Odessa-Midland,  TX  

Ector,  TX 
Mklland,  TX 

Oklahoma  City,  OK 

Canadian,  OK 
Cleveland,  OK 
Logan,  OK 
McClain,  OK 
Oklahoma,  OK 
Pottawatomie,  OK 

Olympia,  WA  

Thurston,  WA 

Omaha,  NE-IA  

Pottawattamie,  lA 
Cass.  NE 
Douglas,  NE 
Sarpy,  NE 
Washington,  NE 

Orange  County,  CA 

Orange,  CA 

Orlando,  FL  

Lake,  FL 
Orange,  FL 
Osceola,  FL 
Seminole,  FL 

Owensboro,  KY  

Daviess.  KY 

Panama  City.  FL  

Bay.  FL 
Parkersburg-Marietta,  WV-OH 
Washington,  OH 
Wood,  WV 

Pensacola,  FL  

Escambia,  FL 
Santa  Rosa,  FL 

Peoria-Pekin,  IL 

Peoria,  |L 
Tazewell,  IL 
Woodford,  IL 

Philadelphia,  PA-NJ  

Burlington,  NJ 
Camden,  NJ 
Gloucester,  NJ 
Salem,  NJ 
Bucks,  PA 
Chester,  PA 
Delaware,  PA 
Montgomery,  PA 
Philadelphia,  PA 

Phoenix-Mesa.  AZ 

Maricopa.  AZ 
Pinal.  AZ 

Pine  Bluff,  AR 

Jefferson,  AR 

Pittsburgh,  PA  

Allegheny,  PA 
Beaver,  PA 
Butler,  PA 
Fayette.  PA 
Washington,  PA 
Westmoreland,  PA 

Pittsfield,  MA  

Beri(shire,  MA 

Pocatello,  ID 

Bannock,  ID 


1  6291 

1  0162 
1  0745 

09245 


1  2070 
1  0328 


1  1828 
1  0254 

08863 
09636 
0.8649 

0.8891 

0  9329 

1  1641 


1  0249 

0  8396 

1  0166 


1  0930 
1.0047 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


6360 


6403 


6440 


6483 


6780 


6520 
6560 
6580 
6600 
6640 


6660 
6680 
6690 
6720 
6740 

6760 


Urban  area-  (constituent  counties  or  county  equivalents)  ^ 

Ponce,  PR 

Guayanilla,  PR 

Juana  Diaz,  PR 

Penuelas,  PR 

Ponce,  PR 

Villalba.  PR 

Yauco,  PR 
Portland,  ME 

Cumt}ertand,  ME 

Sagadahoc,  ME 

York,  ME 
Portland-Vancouver,  OR-WA  

Clackamas,  OR 

Columbia,  OR 

Multnomah,  OR 

Washington,  OR 

Yamhill,  OR 

Clark,  WA 
Provldence-Wanwick-Pawtucket,  Rl 

Bristol,  Rl 

Kent,  Rl 

Newport,  Rl 

Providence,  Rl 

Washington,  Rl 
Provo-Orem,  UT 

Utah,  UT 
Pueblo,  CO 

Pueblo,  CO 
PuntaGorda,  FL  

Charlotte,  FL 
Racine,  Wl 

Racine,  Wl 
Raleigh-Durtiam-Chapel  Hill,  NC  

Chatham,  NC 

Durham,  NC 

Franklin,  NC 

Johnston,  NC 

Orange,  NC 

Wake,  NC 
Rapid  City,  SD  

Pennington,  SD 
Reading,  PA  

Berks,  PA 
Redding,  CA 

Shasta,  CA 
Reno,  NV : 

Washoe,  NV 
RIchland-Kennewick-Pasco,  WA 

Benton,  WA 

Franklin,  WA 
Richmond-Petersburg,  VA  

Charies  City  County,  VA 

Chesterfield,  VA 

Cotonial  Heights  City,  VA 

Dinwiddle,  VA 

Goochland,  VA 

Hanover,  VA 

Henrico,  VA 

Hopewell  City,  VA 

New  Kent,  VA 

Petersburg  City,  VA 

Powhatan,  VA 

Prince  George,  VA  -. 

Richmond  City,  VA 
Riverside-San  Bernardino,  CA , 

Riverside,  CA 

San  Bernardino,  CA 


Wage  index  ^ 


MSA  Code  No. 


0.6001 


1.0025 


1.1816 


6800 

6820 
6840 


1.1490 


1.0467 
0.9150 
0.9587 
0.9925 
1.0441 


6880 

6895 
6920 

6960 

6980 
7000 
7040 


0.9431 
1.0191 
1.1862 
1.1082 
1.1655 

1.0292 


1.1817 


7080 

7120 
7160 

7200 
7240 

7320 
7360 


Urt>an  area  (constituent  counties  or  county  equivalents) 


Wage  index  ^ 


Roanoke,  VA 

Botetourt,  VA 
Roanoke,  VA 
Roanoke  City,  VA 
Salem  City,  VA 

Rochester,  MN  

Olmsted,  MN 

Rochester,  NY 

Genesee,  NY 
Livingston,  NY 
Monroe,  NY 
Ontario,  NY 
Orleans,  NY 
Wayne,  NY 

Rockford,  IL 

Boone,  IL 
Ogle,  IL 
Winnebago,  IL 

Rocky  Mount,  NC 

Edgecomt)e,  NC 
Nash,  NC 

Sacramento,  CA 

El  Dorado,  CA 
Placer,  CA 
Sacramento,  CA 
Saginaw-Bay  City-Midland,  Ml 
Bay,  Ml 
MKlland,  Ml 
Saginaw,  Ml 

St.  Cloud,  MN 

Benton,  MN 
Steams,  MN 

St.  Joseph,  MO  

Andrew,  MO 
Buchanan,  MO 

St.  Louis,M>-IL  

Franklin,  MO 
Jefferson,  MO  ^ 

Lincoln,  MO 
St.  Charles,  MO 
St.  Louis,  MO 
St.  Louis  City,  MO 
'  Warren,  MO 
Clinton,  IL 
Jersey,  IL 
Madison,  IL 
Monroe,  IL 
St.  Clair,  IL 

Salem,  OR 

Marion,  OR 
Polk,  OR 

Salinas,  CA  

Monterey,  CA 

Salt  Lake  City-Ogden,  UT 

Davis,  UT 
Salt  Lake,  UT 
Weber,  UT 

San  Angek),  TX 

Tom  Green,  TX 

San  Antonk),  TX 

Bexar,  TX 
Comal,  TX 
Guadalupe,  TX 
Wilson,  TX 

San  Diego,  CA  

San  Diego,  CA 

San  Francisco,  CA  

Marin,  CA 

San  Francisco,  CA 

San  Mateo,  CA 


08902 

1.2189 
09940 


0.9788 

0.9687 
1.2581 

1.0198 

1.0476 
0.8391 
0.9497 


1.0646 

1.5615 
1  0489 

0  8713 
09128 

1  1979 
1.5037 
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Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


Table  A.— Hospice  Wage  Index  for  Urban  Areas— Continued 


MSA  Code  No. 


7400 
7440 


7460  

7480  

7485  

7490  

7500  

7510  

7520  

7560  

I 

7600  

1 
7610  

7620  

7640  

7680  


Urban  area  (constituent  counties  or  county  equivalents)  ^ 

San  Jose,  CA 

Santa  Clara,  CA 
San  Juan-Bayamon,  PR  

Aguas  Buenas,  PR 

Barceloneta,  PR 

Bayamon,  PR 

Canovanas,  PR 

Carolina,  PR 

Catano,  PR 

Ceiba,  PR 

Comerio,  PR 

Corozal,  PR 

Dorado,  PR 

Fajardo,  PR 

Florida,  PR 

Guaynabo,  PR 

Humacao,  PR 

Juncos,  PR 

Los  Piedras,  PR 

Loiza,  PR 

Luguillo,  PR 

Manati,  PR 

Morovis,  PR 

Naguabo,  PR 

Naranjito,  PR 

Rio  Grande,  PR 

San  Juan,  PR 

Toa  Alta,  PR 

Toa  Baja,  PR  " 

Tmjillo  Alto,  PR 

Vega  Alta,  PR 

Vega  Baja,  PR 

Yabucoa,  PR 
San  Luis  Obispo- Atascadero- Paso  Rot>les,  CA  

San  Luis  Obispo,  CA 
Santa  Bart}ara-Santa  Maria-Lompoc,  CA 

Santa  Barbara,  CA 
Santa  Cruz-Watsonville,  CA  

Santa  Cruz,  CA 
Santa  Fe,  NM  

Los  Alamos,  NM 

Santa  Fe,  NM 
Santa  Rosa,  CA  

Sonoma,  CA 
Sarasota-Bradenton,  FL 

Manatee,  FL 

Sarasota,  FL 
Savannah,  GA  

Bryan,  GA 

Chatham,  GA 

Effingham,  GA 
Scranton-Wilkes-Ban-e-Hazleton,  PA 

Columbia,  PA 

Lackawanna,  PA 

Luzerne,  PA 

Wyoming,  PA 
Seattle-Bellevue-Everett,  WA 

Island,  WA 

King,  WA 

Snohomish,  WA 
Sharon,  PA 

Mercer,  PA 
Sheboygan,  Wl  

Sheboygan,  Wl 
Sherman-Denison,  TX 

Grayson,  TX 
Shreveport-Bossier  City,  LA 

Bossier,  LA 

Caddo,  LA 

Webster,  U\ 


Wage  index  ^ 


MSA  Code  No. 


1.5093 
0.5476 


1.1687 
1.1487 
1.4856 
1.0841 

1.3861 
1.0730 

1.0653 
0.9234 

1.2082 

0.8429 
0.8961 
0.9967 
0.9624 


7720 


7760 


7800 


7840 


7880 


7920 


8003 


8050 


8080 


8120 


8140 


8160 


8200 


8240 


8280 


8320 


8360 


8400 


8440 


8480 


8520 


8560 


Urt>an  area  (constituent  counties  or  county  equivalents) ' 


Wage  index  ■ 


8600 


8640 


Sioux  City,  lA-NE  

Woodbury,  lA 

Dakota,  NE 
Sioux  Falls,  SO  

Lirwotn,  SD 

Minnehaha,  SD 
South  Bend,  IN 

St.  Joseph,  IN 
Spokane,  WA  

Spokane,  WA 
SprirK]field,  IL 

Menard,  IL 

Sangamon,  IL 
SpringfieW,  MO  

Christian,  MO 

Greene,  MO 

Webster,  MO 
Springfiekj,  MA 

Hampden,  MA 

Hampshire,  MA 
State  College,  PA 

Centre,  PA 
Steubenville-Weirton,  OH-WV 

Jefferson,  OH 

Brooke,  WV 

Hancock.  WV 
Stockton-Lodi,  CA  

San  Joaquin,  CA 
Sumter,  SC 

Surnter,  SC 
Syracuse,  NY  

Cayuga,  NY 

Madison,  NY 

Onondaga,  NY 

Oswego,  NY 
Tacoma,  WA  

Pierce,  WA 
Tallahassee,  FL 

Gadsden,  FL 

Leon,  FL 
Tampa-St.  Petersburg-Cleanwater,  FL 

Hernando.  FL 

Hillsborough,  FL 

Pasco,  FL  • 

Pinellas,  FL 
Tene  Haute,  IN  

Clay,  IN 

Vermilton,  IN 

Vigo,  IN 
Texarkana,  AR-Texarkana,  TX  

Miller,  AR 

Bowie,  TX 
Toledo,  OH 

Fulton,  OH 

Lucas,  OH 

Wood,  OH 
Topeka,  KS  

Shawnee,  KS 
Trenton.  NJ  

Mercer,  NJ 
Tucson,  AZ 

Pima,  AZ 
Tulsa,  OK  

Creek,  OK 

Osage,  OK 

Rogers,  OK 

Tulsa,  OK 

Wagoner,  OK 
Tuscak>osa,  AL  

Tuscatoosa,  AL 
Tyler,  TX 

Smith,  TX 


09323 

a9719 

1  0627 
1  1345 
0.9226 

0.9110 

1  1571 

0.9712 
0.9185 

1  1501 
08288 
1.0231 

1  2353 
09068 

0.9491 

09073 

0.8855 
1  0431 

0.9477 
1  1077 
0  9536 
09467 


08689 
10252 
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Table  A 

.—Hospice  Wage  Index  for  Urban  Areas— Continued 

MSA  Code  No. 

Urtan  area  (constituent  counties  or  county  equivalents)  ^ 

Wage  index  2 

8680  

1 

Utica-Rome,  NY  

Hertcimer,  NY 
Oneida,  NY 

0.8857 

8720  

1 

Vallejo-Fairfield-Napa,  CA 

Napa,  CA 
Solano,  CA 

1.4422 

8735  

Ventura,  CA : 

Ventura,  CA 

1.1691 

8750  

Victoria,  TX 

Victoria,  TX 

0.8856 

8760  

Vineland-Millville-Bridgeton,  NJ  

Cumberiand,  NJ 

1.1103 

8780  

Visalia-Tulare-Porterville,  CA  

Tulare,  CA 

1.0239 

8800  

Waco.  TX  

McLennan,  TX 

0.8645 

8840  

Washington,  DC-MD-VA-WV  

1  1657 

District  of  Columbia,  DC 

Calvert,  MD 

Chartes,  MD 

Frederick,  MD 
Montgomery,  MD 

• 

Prince  Georges,  MD 

Alexandria  City,  VA 

Ariington,  VA                           •                       . 

Clarice,  VA 
Culpeper,  VA 
Fairfax,  VA 
Fairfax  City,  VA 
Falls  Church  City,  VA 
Fauquier,  VA 
Fredericksburg  City,  VA 
King  George,  VA 
Loudoun,  VA 
Manassas  City,  VA 
Manassas  Pari<  City,  VA 
Prince  William,  VA 

k 

Spotsylvania,  VA 
Stafford,  VA 
Warren,  VA 
Bericeley,  WV 

Jefferson,  WV 

8920  

Waterioo-Cedar  Falls,  lA 

Black  Hawk,  lA 

0.8551 

8940  ., 

Wausau,  Wl 

Marathon,  Wl 

1.0311 

8960  

West  Palm  Beach-Boca  Raton,  FL 

Palm  Beach,  FL 

1.0397 

9000  

1 

Wheeling,  WV-OH  

Belmont,  OH 
Marshall,  WV 
Ohio,  WV 

0.8491 

9040  

1 

Wichita,  KS 

Butler,  KS 
Harvey,  KS 
Sedgwick,  KS 

1.0215 

9080  -. 

1 

Wichita  Falls,  TX  

Archer,  TX 
Wichita,  TX 

0.8366 

9140  

Williamsport,  PA 

Lycoming,  PA 

0.9175 

9160  

Wilmington-Newari<,  DE-MD  

New  Castle,  DE 
Cecil,  MD 

1.1567 

9200  

Wilmington,  NC  

1  0006 

Brunswick,  NC 

1 

New  Hanover,  NC 

9260  

Yakima,  WA 

1  1237 

Yakima,  WA 

9270  

Yolo,  CA  

1  0316 

Yolo,  CA 

Table  A.— Hospice  Wage  Index  for  Urban  Areas — Continued 


Urban  area  (constituent  counties  or  county  equivalents)  ^ 


Wage  index  ^ 


York,  PA  

York,  PA 
Youngstown-Warren,  OH 

Columbiana,  OH 

Mahoning,  OH 

Trumbull,  OH 
Yuba  City,  CA  

Sutter,  CA 

Yuba,  CA 
Yuma,  AZ  

Yuma,  A2 


1  0040 
1.0170 

1.1016 
09559 


1  This  column  lists  each  MSA  area  name  and  each  county  or  county  equivalent,  in  the  MSA  area.  Counties  not  listed  in  this  Table  are  consid- 
ered to  be  Rural  Areas.  Wage  Index  values  for  these  areas  are  found  in  Table  B. 

2Wage  index  values  are  based  on  FY  1998  hospital  cost  report  data  before  reclassification.  This  wage  index  is  further  adjusted  Wage  index 
values  greater  than  0.8  are  subject  to  a  budget-neutrality  adjustment  of  1.063422.  Wage  index  values  below  0.8  are  adjusted  to  be  the  greater  ot 
a  15-percent  increase,  subject  to  a  maximum  wage  index  value  of  0.8,  or  an  adjustment  by  multiplying  the  hospital  wage  index  value  for  a  given 
area  by  the  budget-neutrality  adjustment.  We  have  completed  all  of  tfiese  adjustments  and  included  them  in  tfie  wage  index  values  reflected  m 
this  table. 


TABLE  B.— Wage  Index  for  Rural  Areas 


MSA  code  No. 


9901 

9902 

9903 

9904 

9905 

9906 

9907 

9908 

9910 

9911 

9912 

9913 

9914 

9915 

9916 

9917 

9918 

9919 

9920 

9921 

9922 

9923 

9924 

9925 

9926 

9927 

9928 

9929 

9930 

9931 

9932 

9933 

9934 

9935 

9936 

9937 

9938 

9939 

9940 

9941 

9942 

9943 

9944 

9945 

9946 

9947 

9948 

9949 

9950 


Nonurt>an  area 


Alat>ama  

Alaska 

Arizona  

Arkansas 

California  

Cotorado  

Connecticut 

Delaware  

Ftorida 

Georgia 

Hawaii  

Idaho 

Illinois 

Indiana  

Iowa  

Kansas  

Kentucky 

Louisiana  

Maine  

Maryland 

Massachusetts  . 

Michigan  

Minnesota  

Mississippi  

Missouri  

Montana 

Nebraska  

Nevada  

New  Hampshire 
New  Jersey"  .... 

New  Mexico  

New  York 

North  Carolina  . 
North  Dakota  ... 

Ohio  

Oklahoma  

Oregon 

Pennsylvania  ... 

Puerto  Rico 

Rhode  Island  *  . 
South  Carolina  . 
South  Dakota  ... 

Tennessee  

Texas  

Utah  

Vermont  

Virgin  Islands  .. 

Virginia 

Washington 


Wage  index  s 

08000 

1.2614 

09232 

08000 

1 .0272 

0.9370 

1  2843 

1.0197 

09352 

08821 

1  1817 

09271 

0.8564 

09274 

08664 

0.8307 

0.8468 

0.8078 

0.9274 

09421 

1.2180 

0.9571 

09608 

08005 

08391 

09204 

08658 

1  0344 

1.0399 

09226 

09089 

09076 

0.8379 

09218 

08046 

1  0663 

09153 

05520 

0.9052 

0.8360 

0.8431 

0.8201 

09625 

1  0066 

0.7759 

0.8764 

10856 
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Table  B.— Wage  Index  for  Rural  Areas— Continued 


MSA  code  No. 


9951 
9952 
9953 
9965 


Nonurban  area 


West  Virginia 

Wisconsin  

Wyoming 

Guam 


Wage  index  ^ 


0.8579, 
0.9641 
0.9302 
1.0221 


3Waae  index  values  are  based  on  FY  1998  hospital  cost  report  data  before  reclassification.  This  wage  index  is  further  adjusted.  Wage  index 
values  greater  than  0  8  are  subject  to  a  budget-neutrality  adjustment  of  1.063422.  Wage  index  values  below  0.8  are  adjusted  to  be  the  greater  of 
a  15-percent  increase,  subject  to  a  maximum  wage  index  value  of  0.8,  or  an  adjustment  by  multiplying  the  hospital  wage  index  value  for  a  given 
area  by  the  budget-neutrality  adjustment.  We  have  completed  all  of  these  adjustments  and  have  included  them  in  the  wage  index  values  re- 
flected in  this  table. 

*  All  counties  within  the  State  are  classified  as  urt>an. 

I  '  . 

n.  Waiver  of  Proposed  Rulemaking 

We  ordinarily  publish  a  notice  of 
proposed  rulemaking  in  the  Federal 
Re^ster  to  provide  a  period  for  public 
comment  before  the  provisions  of  a 
notice  such  as  this  t^e  effect.  We  can 
waive  this  procediue,  however,  if  we 
find  good  cause  that  a  notice  and 
comment  procedure  is  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest  and  incorporate  a  statement  of 
the  finding  and  its  reasons  in  the  notice 
issued. 

We  find  it  unnecessary  to  undertake 
notice  and  comment  rulemaking  as  the 
statute  requires  annual  updates  to  the 
hospice  payment  rates.  The 
methodologies  used  to  determine  the 
wage  index  have  been  previously 
subject  to  public  comments,  and  this 
notice  merely  reflects  the  application  of 
those  previously  established 
methodologies.  Therefore,  for  good 
cause,  we  waive  notice  and  comment 
procedures. 

m.  Regulatory  Impact  Analysis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
notice  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regulatory 
Flexibility  Act  (RFA)  (September  16, 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Act,  the  Unfunded  Mandates  Reform 
Act  of  1995  (Pub.L.  104-4),  and 
Executive  Order  13132.  In  this  notice, 
we  identified  the  impact  on  hospices  as 
a  result  of  updating  die  hospice  wage 
index  for  FY  2003.  The  methodology  for 
computing  the  wage  index  was 
determined  throu^  a  negotiated 
rulemaking  committee  and 
implemented  in  the  August  8, 1997 
Final  Rule  (62  FR  42860).  This  notice 
only  updates  the  hospice  wage  index  in 
accordance  with  that  methodology.  We 
believe  these  changes  to  be 
insignificant.  As  Table  C  below 
indicates,  we  estimate  that  total  hospice 
payments  will  increase  from  last  year  by 
0.3  percent,  or  $12,731,000. 


Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and. 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
in  any  1  year).  We  have  determined  that 
this  notice  is  not  an  economically 
significant  rule  under  this  Executive 
Order. 

The  RFA  requires  agencies  to 
determine  whether  a  rule  will  have  a 
significant  economic  impact  on  a 
substcmtial  number  of  small  entities.  For 
piuposes  of  the  RFA,  small  entities 
include  small  businesses,  nonprofit 
organizations,  and  government  agencies. 
Most  hospital  and  most  other  providers 
and  suppliers  are  small  entities,  either 
by  nonprofit  status  or  by  having 
revenues  of  $5  million  or  less  annually. 
(For  details,  see  the  Small  Business 
Administration's  regulation  that  set 
forth  size  standards  for  health  care 
industries  (65  FR  69432)).  For  purposes 
of  the  RFA,  most  hospices  are  small 
entities.  Approximately  73  percent  of 
Medicare  certified  hospices  are 
identified  as  voluntary,  government,  or 
other  agencies,  and,  therefbre,  are 
considered  small  entities.  Because  the 
National  Hospice  and  Palliative  Care 
Orgcmization  estimates  that 
approximately  79  percent  of  hospice 
patients  are  Medicare  beneficiaries,  we 
have  not  considered  other  sources  of 
revenue  in  this  analysis. 

As  discussed  below,  the  estimated 
decreases  in  payment  to  hospices 
overall  are  very  slight.  The  effects  of  this 
notice  indicate  that  on  a  regional  basis, 
luban  hospices  in  the  Middle  Atlantic, 
East  North  Central,  West  North  Central, 
West  South  Central,  and  Pacific  regions 
will  experience  a  slight  decrease  in 
payments.  The  pajmient  decreases  range 
fi'om  a  minimum  of  0.1  percent  (East 
North  Central  region)  to  a  maximum  of 


0.5  percent  (Middle  Atlantic  region). 
The  mid-range  of  the  decrease  in 
estimated  payments  for  urban  hospices 
falls  within  the  Pacific  urban  region 
with  a  0.3-percent  decrease.  Rural 
hospices  in  the  Pacific  region  will  also 
experience  a  slight  decrease  in  payment 
of  0.7  percent.  Therefore,  based  on  an 
analysis  of  the  wage  index  changes  for 
FY  2003.  hospices  in  the  urban  areas  of 
the  North  Central  (East  and  West),  South 
Central  (West),  and  Middle  Atlantic 
regions  will  be  impacted  the  most.  This 
payment  decrease  to  these  small  entities 
indicates  that  this  notice  will  have  an 
impact  on  a  substantial  number  of  small 
entities.  However,  nationwide,  hospices 
will  receive  an  overall  slight  increase  in 
estimated  payments.  We  estimate  that 
total  hospice  payments  will  increase  by 
0.3  percent,  or  $12,731,000.  Urban 
hospices  will  receive  an  increase  in 
estimated  payments  of  0.1  percent  and 
rural  hospices  will  receive  an  increase 
in  estimated  payments  of  2.1  percent. 
Rural  hospices,  with  exception  of  the 
Pacific  region,  received  the  largest 
increase  in  payments  for  FY  2003.  We 
estimate  that  rural  hospice  payments 
overall  will  increase  by  $9,860,000. 
Specifically,  rural  hospices  in  Puerto 
Rico  are  estimated  to  receive  a  13.6- 
percent  increase  in  payments  for  FY 
2003.  This  anomaly  is  due  to  an 
increase  in  hospitaJ  wage  data  for  FY 
2002. 

Under  the  Medicare  hospice  benefit, 
hospices  can  provide  four  different 
levels  of  care  days.  The  majority  of  the 
days  provided  by  a  hospice  are  routine 
home  care  days.  Therefore,  the  ntunber 
of  routine  home  care  days  can  be  used 
as  a  proxy  for  the  size  of  the  hospice, 
that  is,  the  more  days  of  care  provided, 
the  larger  the  hospice.  Using  routine 
home  care  days  as  a  proxy  for  size,  our 
analysis  indicates  that,  overall,  the 
impact  of  the  wage  index  update  on 
small  hospices  will  be  positive.  For 
example,  the  smallest  hospices  (those 
that  provide  only  up  to  1,754  days  of 
routine  home  care)  will  experience  an 
approximately  4.2  percent  increase  in 
hospice  payments  as  a  result  of  the  wage 
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update.  Overall,  hospices  will 
experience  a  positive  increase  in 
pajrments.  Therefore,  we  certify  that  this 
rule  will  not  have  a  significant  impact 
on  a  substantial  niunber  of  small 
entities,  in  accordance  with  the  RFA. 
Furthermore,  the  wage  index 
methodology  was  previously 
determined  by  consensus  tluough  a 
negotiated  rulemaking  committee  that 
included  representatives  of  national 
hospice  associations;  rural,  urban,  large 
and  small  hospices;  multi-site  hospices; 
and  consumer  groups.  Based  on  all  of 
the  options  considered,  the  committee 
agreed  on  the  methodology  described  in 
the  committee  statement,  and  it  was 
adopted  into  regulation  in  the  August  8, 
1997  final  rule.  The  committee  also 
agreed  that  this  was  favorable  for  the 
hospice  community,  as  well  as  for 
beneficiaries.  In  developing  the  process 
for  updating  the  wage  index  in  the  1997 
final  rule,  we  fully  considered  the 
impact  of  this  methodology  on  small 
entities  and  attempted  to  mitigate  any 
potential  negative  effects. 

In  addition,  section  1102(b)  of  the  Act 
requires  us  to  prepare  a  regulatory 
impact  analysis  if  a  rule  may  have  a 
significant  impact  on  the  operations  of 
a  substantial  number  of  small  rural 
hospitals.  This  analysis  must  conform  to 
the  provisions  of  section  604  of  the 
RFA.  For  purposes  of  section  1102(b)  of 
the  Act,  we  define  a  smaU  nual  hospital 
as  a  hospital  that  is  located  outside  an 
MSA  and  has  fewer  than  100  beds.  We 
have  determined  that  this  rule  will  not 
have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  also 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  an  expenditure 
in  any  1  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million  or  more. 


This  notice  has  no  consequential  effect 
on  State,  local,  or  tribal  governments. 
We  believe  the  private  sector  costs  of 
this  notice  fall  below  the  threshold  as 
well.  We  have  determined  that  this  rule 
will  not  have  a  significant  impact  on  the 
operations  of  a  substantial  number  of 
small  rural  hospitals. 

We  have  reviewed  this  notice  under 
the  threshold  criteria  of  Executive  Order 
13132,  Federalism,  and  have 
determined  that  this  notice  will  not 
have  a  negative  impact  on  the  rights, 
roles,  and  responsibilities  of  State,  local, 
or  tribal  governments. 

B.  Anticipated  Effects 

We  have  compared  estimated 
payments  using  the  FY  1983  hospice 
wage  index  to  estimated  payments  using 
the  FY  2003  wage  index  and  determined 
the  current  hospice  rates  to  be  budget- 
neutral.  This  impact  analysis  compares 
hospice  payments  using  the  FY  2002 
hospice  wage  index  to  the  estimated 
payments  using  the  FY  2003  wage 
index.  The  data  used  in  developing  the 
Quantitative  analysis  for  this  notice  were 
obtained  from  the  March  2002  update  of 
the  national  claims  history  file  of  all 
bills  submitted  diuing  FY  2001.  We 
deleted  bills  frt)m  hospices  that  have 
since  closed. 

Table  C  below  demonstrates  the 
results  of  our  analysis.  In  Coliunn  2  of 
Table  C,  we  indicate  the  number  of 
routine  home  care  days  that  were 
included  in  our  analysis,  although  the 
analysis  was  performed  on  all  types  of 
hospice  care.  Column  3  of  Table  C 
indicates  payments  that  were  made 
using  the  FY  2002  wage  index.  Column 
4  of  Table  C  is  based  on  FY  2001  claims 
(for  hospices  in  business  diuing  that 
time  period)  and  estimates  pajrments  to 
be  made  to  hospices  using  the  FY  2003 
wage  index.  The  final  column,  which 
compares  Columns  3  and  4,  shows  the 
percent  change  in  estimated  hospice 
payments  made  based  on  the  category  of 
the.hospice. 


Table  C  categorizes  hospices  by 
various  geographic  and  provider 
characteristics.  The  first  row  displays 
the  results  of  the  impact  analysis  for  all 
Medicare  certified  hospices.  The  second 
and  third  rows  of  the  table  categorize 
hospices  according  to  their  geographic 
location  (urban  and  rural).  Ova  analysis 
indicated  that  there  are  1,327  hospices 
located  in  urban  areas  and  854  hospices 
located  in  rural  areas.  The  next  two 
groupings  in  the  table  indicate  the 
number  of  hospices  by  census  region, 
also  broken  down  by  urban  and  nu-al 
hospices.  The  sixth  grouping  shows  the 
impact  on  hospices  based  on  the  size  of 
the  hospice's  program.  We  determined 
that  the  majority  of  hospice  payments 
are  made  at  the  routine  home  care  rate. 
Therefore,  we  based  the  size  of  each 
individual  hospice's  program  on  the 
niunber  of  routine  home  care  days 
provided  in  2001.  The  next  grouping 
shows  the  impact  on  hospices  by  type 
of  ownership.  The  final  grouping  shows 
the  impact  on  hospices  defined  by 
whether  they  are  provider-based  or 
freestanding. 

The  results  of  our  analysis  shows  that 
the  greatest  increases  in  payment  are  for 
rural  areas  in  the  West  South  Central, 
Mountain  and  Puerto  Rico  regions,  with 
a  7.2  percent,  2.5  percent,  and  13.6 
percent  increase,  respectively.  The 
greatest  decreases  in  payment  are  for 
urban  areas  in  the'  Middle  Atlantic  and 
Pacific  regions. 

The  breakdown  by  size,  type  of 
ownership,  and  facility  base  showed  an 
increase  in  payments  to  almost  all 
hospice  programs.  Small  hospice 
programs  showed  significant  increases 
of  about  4  percent,  while  larger 
programs  experienced  only  a  negligible 
increase.  In  terms  of  hospice  base, 
hospital-based  hospices  showed  the 
greatest  estimated  payment  increase 
while  hospices  affiliated  with  skilled 
niu-sing  facilities  showed  the  smallest 
amount  of  payment  increase. 


Table  C— Impact  of  Hospice  Wage  Index  Change 


By  Geographic  Location 


Number  of 
Hospices 


(1) 


Number  of 
Routine  Home 
Care  Days  in 

Thousands 

(2) 


Payments 
using  FY  2002 
Wage  Index  in 

Thousands 


(3) 


Estimated 

Payments 

using  FY  2003 

Wage  Index  in 

Thousands 

(4) 


Percent 
Change  in 
Hospice  Pay- 
ments 


(5) 


All  Hospices  

Urt>an  Hospices 

Rural  Hospices 
By  Region — Urtian: 

New  England  ... 

Middle  Atlantic  . 

South  Atlantic ... 


2,181 

1,327 

854 

87 
166 
184 


28.249 

23,705 

4,545 

755 
2,651 
5.216 


3,684.027 

3,207,208 

476,820 

116,018 
380,513 
755,293 


3.696,758 

3,210,078 

486,660 

116,611 
378,736 
759,251 


0.3 
0.1 
2.1 

0,5 

-0.5 
0.5. 
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Table  C— Impact  of  Hospice  Wage  Index  Change— Continued 


1 

By  Geographic  Location 

Number  of 
Hospices 

(1) 

Number  of 
Routine  Home 
Care  Days  in 

Thousands 

(2) 

Payments 
using  FY  2002 
Wage  Index  in 

Thousands 

(3) 

Estimated 

Payments 

using  FY  2003 

Wage  Index  in 

Thiousands 

(4) 

Percent 
Change  in 
Hospice  Pay- 
ments 

(5) 

East  North  Central      

224 
98 
97 

183 
89 

171 
28 

27 
34 

127 

139 

88 

180 

105 

93 

57 

4 

342 
445 
543 
850 

1,335 

626 

185 

35 

960 

661 

543 

17 

3,861 
1,639 
1,443 
3.337 
1,635 
2,885 
283 

84 
200 
932 
675 
792 
499 
707 
336 
293 

28 

309 

1,337 

3,698 

22,540 

17,593 

9.872 

646 

139 

17,736 

6,184 

4,172 

158 

515.761 
191,446 
170,906 
415,324 
230,315 
410,028 
21,604 

9,942 
22,721 
99,489 
72,904 
78.897 
53,251 
64,846 
37,037 
35,822 

1,911 

35,324 

149,372 

433,227 

3,021.406 

2,304,550 

1,286,655 

76,624 

16,199 

2.336,621 

808.876 

514,913 

23,617 

515,007 
192,498 
170,654 
414,764 
231.781 
408.742 
22,035 

9,995 
22.770 
101,282 
73,109 
80,363 
53,931 
69,525 
37,954 
35,580 
2,171 

36.811 

151,600 

437,293 

3,026,583 

2.308,749 

1,294,446 

77.398 

16,164 

2,344,044 

810,740 

518,370 

23.604 

-0.1 

East  South  Central  

0.5 

West  North  Central                   

-0.1 

West  South  Central  

-0.1 

Mountain  

Pacific  

Puerto  Rico                                   

0.6 
-0.3 
2.0 

By  Region— Rural: 

New  Enaland    

0.5 

Middle  Atlantic       

0.2 

South  Atlantic            

1.8 

East  North  Central                 

0.3 

East  South  Central  

1.9 

West  North  Central     

1.3 

West  South  Central                          

7.2 

Mountain  

Pacific 

2.5 
-0.7 

Puerto  Rico     

13.6 

Routine  Home  Care  Days: 

0-1  754  Days 

4.2 

1  754-4  373  Days 

1.5 

4  373-9  681  Davs 

0.9 

9,681+Days 

Type  of  Ownership: 

Voluntary 

Proprietary  

Government  

Other 

Hospice  Base: 

Freestandina               ^                              

0.2 

0.2 

0.6 

1.0 

-0.2 

0.3 

Home  Health  Aoencv 

0.2 

Hospital 

Skilled  Nursino  Facility                   

0.7 
-0.1 

C.  Conclusion 

Our  impact  analysis  compared 
hospice  payments  using  the  FY  2002 
wage  index  to  the  estimated  payments 
using  the  FY  2003  wage  index.  Through 
the  analysis,  we  estimate  that  total 
hospice  payments  will  increase  from 
last  year  by  0.3  percent,  or  $12,731,000. 
Additionally,  we  compared  estimated 
payments  using  the  FY  1983  hospice 
wage  index  to  estimated  payments  using 
the  FY  2003  wage  index  and  determined 
the  current  hospice  wage  index  to  be 
budget  neutral,  as  required  by  the 
negotiated  rulemaking  committee.  We 
have  determined  that  this  rule  is  not  an 
economically  significant  rule  under 


Executive  Order  12866.  We  do  believe 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  but  took  any 
negative  effects  into  consideration 
during  the  negotiated  rulemaking 
process.  We  have  determined  that  this 
rule  will  not  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  nual  hospitals.  Finally, 
this  rule  will  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

OMB  Review 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  the  Office  of 


Management  and  Budget  reviewed  this 
regulation. 

Authority:  Section  1814(1)  of  the  Social 
Security  Act  (42  U.S.C.  1395f  (i)(l))(Catalog 
of  Federal  Domestic  Assistance  Program  No. 
93.773  Medicare — Hospital  Insurance 
Program;  and  No.  93.774,  Medicare — 
Supplementary  Medical  Insurance  Program) 

Dated:  June  20,  2002. 
Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  & 
Medicaid  Services. 

Dated:  luly  23,  2002. 
Tommy  G.  Thompson, 
Secretary. 
[FR  Doc.  02-22018  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Faderal.  Acquisition  Circular  2001-09; 
Introduction 

AGENaES:  Department  of  Defense  (DoD). 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


ACTION:  Summary  presentation  of  final 
and  interim  rules  and  technical 
amendments. 

SUMMARY:  This  document  summarizes 
the  Federal  Acquisition  Regulation 
(FAR)  rule*  agreed  to  by  the  CivUian 
Agency  Acquisition  Coimcil  and  the 
Defense  Acquisition  Regulations 
Council  in  this  Federal  Acquisition 
Circular  (FAC)  2001-09.  A  companion 
dociunent,  the  Small  Entity  Compliance 
Guide  (SECG),  follows  this  FAC.  The 
FAC,  including  the  SECG,  is  available 
via  the  Internet  at  http://www.amet.gov/ 
far. 


DATES:  For  effective  dates  and  comment 
dates,  see  separate  documents  which 
follow. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC  20405,  (202) 
501—4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  the 
analyst  whose  name  appears  in  the  table 
below  in  relation  to  each  FAR  case  or 
subject  area.  Please  cite  FAC  2001-09 
and  specific  FAR  case  number(s). 
Interested  parties  may  also  visit  our 
website  at  http://www.amet.gov/far. 


Item 


IV 
V 
VI 


Subject 


Task-Order  and  Delivery-Order  Contracts 

Temporary  Emergency  Procurement  Authority  (Interim)  

Veterans  Entrepreneurship  and  Small  Business  Developmeiit  Act  of  1999 

Trade  Agreements  Thresholds  

Payments  Under  Fixed-Price  Construction  Contracts  

Technical  Amendments. 


FAR  case 


1999-303 
2002-003 
2000-302 
2002-009 
2001-012 


Analyst 


Wise. 

Moss. 

Cundiff. 

Davis. 

Olson. 


SUPPLEMENTARY  INFORMATION: 
Summaries  for  each  FAR  rule  follow. 
For  the  actual  revisions  and/or 
amendments  to  these  FAR  cases,  refer  to 
the  specific  item  niunber  and  subject  set 
forth  in  the  documents  following  these 
item  siunmaries. 

FAC  2001-09  amends  the  FAR  as 
specified  below: 

Item  I— Task-Order  and  Delivery-Order 
Contracts  (FAR  Case  1999-303) 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  further 
implement  subsections  804(a)  and  (b)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  concerning  task- 
order  and  delivery-order  contracts. 

With  respect  to  acquisition  planning, 
the  rule  draws  greater  attention  to  the 
capital  planning  requirements  of  the 
Clinger-Cohen  Act  (40  U.S.C.  1422)  and 
ensures  more  deliberation  by  agency 
acquisition  planners  before  orders  are 
placed  under  a  Federal  Supply 
Schedule  contract,  or  task-order  contract 
or  delivery-order  contract  awarded  by 
another  agency  (i.e.,  Govemmentwide 
acquisition  contract  or  multi-agency 
contract). 

With  respect  to  the  structuring  of 
orders  and  the  consideration  given  to 
contract  holders  prior  to  order 
placement,  the  rule  (1)  increases 
attention  to  modular  contracting 
principles  to  help  agencies  avoid 
unnecessarily  large  and  inadequately 
defined  orders,  (2)  facilitates 
information  exchange  during  the  fair 
opportunity  process  so  that  contractors 
may  develop  and  propose  solutions  that 
enable  the  Government  to  award 


performance-based  orders,  and  (3) 
revises  existing  documentation 
requirements  to  address  tradeoff 
decisions  as  well  as  the  issuance  of  sole- 
soiuce  orders  as  logical  foUow-ons  to 
orders  already  issued  under  the 
contract.  This  rule  also  adds  a  separate 
definition  for  the  terms 
"Govemmentwide  acquisition  contract 
(GWAC)"  and  "Multi-agency  contract 
(MAC)"  to  the  FAR  to  clarify  the 
difference  between  the  terms  and  the 
purpose  of  each  contract  vehicle. 

Item  II — Temporary  Emergency 
Procurement  Authority  (FAR  Case 
2002-003) 

This  interim  rule  implements  Section 
836  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act  which 
increases  the  amount  of  the  micro- 
purchase  threshold  and  the  simplified 
acquisition  threshold  for  procinements 
of  supplies  or  services  by  or  for  DoD 
during  fiscal  years  2002  and  2003, 
where  those  procurements  are  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States.  Also,  contracting 
officers  acquiring  biotechnology 
supplies  or  biotechnology  services,  for 
use  to  facilitate  the  defense  against 
terrorism  or  biological  or  chemical 
attack  against  the  United  States,  may 
treat  the  supplies  or  services  as 
commercial  items. 

Item  in — Veterans  Entrepreneurship 
and  Small  Business  Development  Act  of 
1999  (FAR  Case  2000-302) 

This  final  rule  finalizes  two  interim 
rules  published  previously  at  65  FR 


60542,  October  11,  2000  (FAC  97-20), 
and  66  FR  53492,  October  22,  2001 
(FAC  2001-01).  respectively.  The  first 
interim  rule  implemented  portions  of 
the  Veterans  Entrepreneinship  and 
Small  Business  Development  Act  of 
1999  (Pub.  L.  106-50),  which  added  a 
subcontracting  plan  goal  for  veteran- 
owned  small  businesses  and  a  3  percent 
Govemmentwide  agency  goal  for 
service-disabled  veteran-owned  small 
businesses.  The  second  interim  mle 
implemented  Section  803  of  the  Small 
Business  Reauthorization  Act  of  2000 
(part  of  the  Consolidated 
Appropriations  Act,  2001,  Pub.  L.  106- 
554),  which  added  an  additional 
subcontracting  plan  goal  for  service- 
disabled  veteran-owned  small  business 
concems.  Both  rules,  and  the  correction 
published  at  67  FR  1858.  )anuary  14, 
2002  (FAC  2001-01  Correction),  are 
adopted  as  final  without  change. 

Item  IV — ^Trade  Agreements  Thresholds 
(FAR  Case  2002-009) 

This  final  rule  amends  FAR  Subparts 
22.15,  25.2,  25.4,  25.6,  25.11,  and  the 
clauses  at  52.213-4  and  52.222-19  to 
implement  new  dollar  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  North  American  Free  Trade 
Agreement  as  published  by  the  U.S. 
Trade  Representative  in  the  Federal' 
Register  at  67  FR  14763,  March  27, 
2002.  Contracting  officers  must  review 
the  new  thresholds  when  acquiring 
supplies,  services,  or  construction  in 
order  to  select  the  appropriate  clauses  to 
implement  the  Buy  American  Act,  trade 
agreements,  and  sanctions  of  European 
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Union  country  end  products  and 
services. 

Item  V — ^Payments  Under  Fixed-Price 
Construction  Contracts  (FAR  Case 
2001-012) 

This  final  rule  amends  the  FAR  to 
clarify  in  the  certification  language  of 
the  clause  entitled  Payments  Under 
Fixed-Price  Construction  Contracts  that 
all  payments  due  to  subcontractors  and 
suppliers  have  been  made  by  the  prime 
contractor  fi'om  previous  progress 
payments  received  from  the 
Government.  The  rule  is  of  special 
interest  to  contracting  officers  that 
administer  construction  contracts. 

Item  VI — ^Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
22.1503,  36.606,  and  52.232-16. 

Dated:  August  21,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Federal  Acquisition  Circidar 

Federal  Acquisition  Circular  (FAC) 
2001-09  is  issued  under  the  authority  of 
the  Secretary  of  Defense,  the 
Administrator  of  General  Services,  and 
the  Administrator  for  the  National 
Aeronautics  and  Space  Administration. 

Unless  otherwise  specified,  all 
Federal  Acquisition  Regulation  (FAR) 
and  other  directive  material  contained 
in  FAC  2001-09  are  effective  September 
30,  2002,  except  for  Items  11  and  III 
which  are  effective  August  30,  2002. 

Dated:  August  15,  2002. 
Deidre  A.  Lee, 
Director,  Defense  Procurement. 

Dated:  August  21,  2002. 
Patricia  A.  Brooks, 

Acting  Deputy  Associate  Administrator, 
Office  of  Acquisition  Policy,  General  Services 
Administration. 

Dated:  August  14,  2002. 
Tom  Luedtke, 

Assistant  Administrator  for  Procurement, 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  02-21866  Filed  8-29-02;  8:45  am] 
BHJJNG  CODE  eaiO-EP-P 


DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 7, 8, 16, 17,  and  52 

[FAC  2001-09;  FAR  Case  1999-303;  Item 

Q 

RIN  9000-AI72 

Federal  Acquisition  Regulation;  Task- 
Order  and  Delivery-Order  Contracts 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  mle. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  further  implement 
subsections  804(a)  and  (b)  of  the 
National  Defense  Authorization  Act  for 
Fiscal  Year  2000.  These  subsections 
focus  primarily  on  appropriate  use  of 
task-order  and  delivery-order  contracts 
and  specific  steps  agencies  should  take 
when  placing  orders  imder  task-order 
and  delivery-order  contracts  established 
by  another  agency.  The  mle  also 
clarifies  that  written  acquisition  plans 
may  be  required  for  orders  as 
determined  by  the  agency  head. 
DATES:  Effective  Date:  September  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms.  Julia 
Wise,  Procinement  Analyst,  at  (202) 
208-1168.  Please  cite  FAC  2001-09, 
FAR  case  1999-303. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  Councils  published  a  final  rule, 
FAR  case  1999-014,  Competition  Under 
Multiple  Award  Contracts,  in  the 
Federal  Register  at  65  FR  24317,  April 
25,  2000,  to  clarify  what  contracting 
officers  should  consider  when  planning 
for  multiple  awards  of  indefinite- 
delivery  contracts,  and  clarify  how 
orders  should  be  placed  against  the 
resultant  contracts.  That  rule 
implemented  portions  of  subsections 
804(a)  and  (b)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000. 
This  mle  further  strengthens  that  policy 


and  the  implementation  of  subsections 
804(a)  and  (b)  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000 
in  several  ways. 

With  respect  to  acquisition  planning. 
the  mle  draws  greater  attention  to  the 
capital  planning  requirements  of  the 
Clinger-Cohen  Act  (40  U.S.C.  1422)  and 
ensures  more  deliberation  by  agency 
acquisition  planners  before  orders  are 
placed  under  a  Federal  Supply 
Schedule  contract;  or  task-order  contract 
or  delivery-order  contract  awarded  by 
another  agency,  (i.e.,  Govemmentwide 
acquisition  contract  or  multi-agency 
contract).  The  Councils  are  continuing 
to  review  the  agency  acquisition 
planning  practices  of  customers  of 
interagency  contracts  to  determine  if 
additional  guidance  is  needed  to  ensure 
strategic  use  of  these  vehicles. 

With  respect  to  the  structiu-ing  of 
orders  and  the  consideration  given  to 
contract  holders  prior  to  order 
placement,  the  rule  (1)  increases 
attention  to  modular  contracting 
principles  to  help  agencies  avoid 
unnecessarily  large  and  inadequately 
defined  orders,  (2)  facilitates 
information  exchange  during  the  fair 
opportunity  process  so  that  contractors 
may  develop  and  propose  solutions  that 
enable  the  Government  to  award 
performance-based  orders,  and  (3) 
revises  existing  documentation 
requirements  to  address  tradeoff 
decisions  as  well  as  the  issuance  of  sole- 
soince  orders  as  logical  foUow-ons  to 
-orders  already  issued  imder  the 
contract. 

This  mle  also  adds  to  the  FAR  a 
separate  definition  for  the  terms 
"Govemmentwide  acquisition  contract 
(GWAC)"  and  "Multi-agency  contract 
(MAC)"  to  clarify  the  difference 
between  the  terms  and  the  purpose  of 
each  contract  vehicle. 

A  proposed  mle  was  published  in  the 
Federal  Register  at  66  FR  44518,  August 
23,  2001.  Four  soiux;es  submitted 
conunents  in  response  to  the  proposed 
rule.  This  final  mle  includes  a  chamge 
based  on  some  of  the  comments 
received.  Substantive  public  comments 
addressed  the  need  for  additional 
clarification  pertaining  to  the 
application  of  the  Economy  Act  within 
the  proposed  definition  of  multi-agency 
contract.  The  definition  states  that 
supplies  and  services  would  be  obtained 
"consistent  with"  the  Economy  Act.  The 
Councils  agreed  that  clarification  was 
needed.  Accordingly,  the  definition  of 
multi-agency  contract  was  amended  by 
adding  a  reference  to  FAR  17.500(b), 
which  expressly  provides  that  the 
Economy  Act  is  not  applicable  if  an 
interagency  acquisition  is  authorized 
under  a  more  specific  statutory 
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authority.  In  other  words,  use  of  more 
specific  authority,  if  it  exists,  would  still 
be  "consistent  with"  the  Economy  Act. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  the 
rule  makes  various  changes  to  improve 
the  use  of  task-order  contracts  and 
delivery-order  contracts.  The  primary 
focus  is  on  usage  of  these  contracts 
where  multiple  awards  are  made  and 
where  the  contracts  are  being  used  to 
support  inter-agency  transactions.  Some 
aspects  of  the  final  rule  (e.g.,  planning, 
documentation)  largely  address  the 
internal  operating  procedures  of 
Government  agencies.  The  changes  that 
affect  small  entities  should  have  a  slight 
positive  effect  by,  among  other  things, 
strengthening  use  of  the  fair  opportunity 
process  to  ensiue  small  entities  are 
appropriately  being  given  opportunities 
to  pursue  business  opportiinities  under 
multiple  award  task-order  and  delivery- 
order  contracts.  The  rule  further 
acknowledges  that  access  to  small 
business  concerns  is  an  appropriate 
feCtor  for  an  agency  to  consider  as  part 
of  its  acquisition  planning  prior  to 
placing  an  order  imder  a  contract 
awarded  by  another  agency. 

We  did  not  receive  any  comments 
regarding  this  determination  as  a  result 
of  publication  of  the  proposed  rule  in 
the  Federal  Register  at  66  FR  44518, 
August  23,  2001. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

List  of  Subjects  in  48  CFR  Parts  2,  7,  8, 
16, 17,  and  52 

Government  procurement. 


Dated:  August  21,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Therefore.  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2,  7,  8, 16. 17,  and 
52  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2,  7,  8, 16, 17,  and  52  continues 
to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DERNITIONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  adding,  in 
alphabetical  order,  the  definitions 
"Govemmentwide  acquisition  contract 
(GWAC)"  and  "Multi-agency  contract 
(MAC)"  to  read  as  follows: 

2.101    Definitions. 

***** 

Govemmentwide  acquisition  contract 
(GWAC)  means  a  task-order  or  delivery- 
order  contract  for  information 
technology  established  by  one  agency 
for  Govemmentwide  use  that  is 
operated — 

(1)  By  an  executive  agent  designated 
by  the  Office  of  Management  and 
Budget  pursuant  to  section  5112(e)  of 
the  Clinger-Cohen  Act,  40  U.S.C. 
1412(e);  or 

(2)  Under  a  delegation  of  procvirement 
authority  issued  by  the  General  Services 
Administration  (GSA)  prior  to  August  7, 
1996,  under  authority  granted  GSA  by 
the  Brooks  Act,  40  U.S.C.  759  (repealed 
by  Public  Law  104-106).  The  Economy 
Act  does  not  apply  to  orders  under  a 
Govemmentwide  acquisition  contract. 
***** 

Multi-agency  contract  (MAC)  means  a 
task-order  or  delivery-order  contract 
established  by  one  agency  for  use  by 
Government  agencies  to  obtain  supplies 
and  services,  consistent  with  the 
Economy  Act  (see  17.500(b)).  Multi- 
agency  contracts  include  contracts  for 
information  technology  established 
pursuant  to  section  5124(a)(2)  of  the 
Clinger-Cohen  Act,  40  U.S.C.  1424(a)(2). 


PART  7— ACQUISmON  PLANNING 

3.  Amend  section  7.101  by  adding,  in 
alphabetical  order,  the  definition 
"Order"  to  read  as  follows: 

7.101     Definitions. 

***** 

Order  means  an  order  placed  under 
a — 

(1)  Federal  Supply  Schedule  contract; 

or 

(2)  Task-order  contract  or  delivery- 
order  contract  awarded  by  another 


agency,  (i.e.,  Govemmentwide 
acquisition  contract  or  multi-agency 
contract). 

***** 

4.  Amend  section  7.103  by  revising 
paragraphs  (e)  and  (q);  and  adding 
paragraph  (t)  to  read  as  follows: 

7.103  Agency-head  responsibilities. 

***** 

(e)  Writing  plans  either  on  a  systems 
basis,  on  an  individual  contract  basis,  or 
on  an  individual  order  basis,  depending 
upon  the  acquisition. 

***** 

(q)  Ensuring  that  no  purchase  request 
is  initiated  or  contract  entered  into  that 
would  result  in  the  performance  of  an 
inherently  governmental  function  by  a 
contractor  and  that  all  contracts  or 
orders  are  adequately  managed  so  as  to 
ensure  effective  official  control  over 
contract  or  order  performance. 
***** 

(t)  Ensiiring  that  agency  planners  on 
informatioir  technology  acquisitions 
comply  with  the  capital  planning  and 
investment  control  requirements  in  40 
U.S.C.  1422  and  OMB  Circular  A-130. 

5.  Amend  section  7.104  by  revising 
the  first  sentence  of  paragraph  (a);  in  the 
second  sentence  of  paragraph  (b)  by 
adding  "with"  after  the  word  "consult"; 
and  by  revising  the  second  sentence  of 
paragraph  (c)  to  read  as  follows: 

7.104  Generai  procedures. 

(a)  Acquisition  planning  should  begin 
as  soon  as  the  agency  need  is  identified, 
preferably  well  in  advance  of  the  fiscal 
year  in  which  contract  award  or  order 
placement  is  necessary.  *  *  * 
***** 

(c)  *  *  *  If  the  plan  proposes  using 
other  than  full  and  open  competition 
when  awarding  a  contract,  the  plan 
shall  also  be  coordinated  with  the 
cognizant  competition  advocate. 

6.  Amend  section  7.105  in  the  first 
sentence  of  the  introductory  paragraph 
by  removing  "subparagraph"  and 
adding  "paragraph"  in  its  place,  and  in 
the  last  sentence  by  adding  "or  orders" 
after  the  word  "contracts";  and  by 
revising  paragraph  (b)(4)  to  read  as 
follows: 

7.1 05  Contents  of  written  acquisitkMi 
plans. 

***** 

(b)*  *  * 

(4)  Acquisition  considerations,  (i)  For 
each  contract  contemplated,  discuss 
contract  type  selection  (see  part  16);  use 
of  multiyear  contracting,  options,  or 
other  special  contracting  methods  (see 
part  17);  any  special  clauses,  special 
solicitation  provisions,  or  FAR 
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deviations  required  (see  subpart  1.4); 
whether  sealed  bidding  or  negotiation 
will  be  used  and  why;  whether 
equipment  will  be  acquired  by  lease  or 
piirchase  (see  subpart  7.4)  and  why;  and 
any  other  contracting  considerations. 

(ii)  For  each  order  contemplated, 
discuss — 

(A)  For  information  technology 
acquisitions,  how  the  capital  planning 
and  investment  control  reqiurements  of 
40  U.S.C.  1422  and  OMB  Circular  A- 
130  will  be  met  (see  7.103(t)  and  part 
39);  and 

(B)  Why  this  action  benefits  the 
Government,  such  as  when — 

(1)  The  agency  can  accomplish  its 
mission  more  efficiently  and  effectively 
(e.g.,  take  advantage  of  the  servicing 
agency's  specialized  expertise;  or  gain 
access  to  contractors  with  needed 
expertise);  or 

(2)  Ordering  through  an  indefinite 
delivery  contract  facilitates  access  to 
small  business  concerns,  including 
small  disadvantaged  biisiness  concerns, 
8(a)  contractors,  women-owned  small 
business  concerns,  HUBZone  small 
business  concerns,  veteran-owned  small 
business  concerns,  or  service-disabled 
veteran-owned  small  business  concerns. 


PART  8— REQUIRED  SOURCES  OF 
SUPPUES  AND  SERVICES 

8.001  through  8.003    [Redesignated  as 

8.002  through  8.004] 

7.  Redesignate  sections  8.001  through 

8.003  as  8.002  through  8.004, 
respectively;  and  add  a  new  section 
8.001; 

7a.  In  the  newly  designated  section 
8.002  remove  from  the  introductory  text 
of  paragraph  (a)  "8.002"  and  add 
"8.003"  in  its  place;  and  in  the  second 
sentence  of  the  newly  designated 
section  8.004,  remove  "must"  and  add 
"shall"  (twice)  in  its  place. 

The  added  text  reads  as  follows: 

8.001    Generai. 

Regardless  of  the  source  of  supplies  or 
services  to  be  acquired,  information 
technology  acquisitions  shall  comply 
with  capital  planning  and  investment 
control  requirements  in  40  U.S.C.  1422 
and  OMB  Circular  A-130. 


8.401    [Amended] 

8.  Amend  section  8.401  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"8.001"  and  adding  "8.002"  in  its  place. 

9.  Amend  section  8.404  by  revising 
paragraph  (a)  to  read  as  follows: 


8.404    Using  schedules. 

(a)  General.  (1)  Parts  13  and  19  do  not 
apply  to  orders  placed  against  Federal 
Supply  Schedules,  except  for  the 
provision  at  13.303-2(c)(3).  Orders 
placed  against  a  Multiple  Award 
Schedule  (MAS),  using  the  procedures 
in  this  subpart,  are  considered  to  be 
issued  using  full  and  open  competition 
(see  6.102(d)(3)). 

(i)  Ordering  offices  need  not  seek 
further  competition,  synopsize  the 
requirement,  make  a  separate 
determination  of  fair  and  reasonable 
pricing,  or  consider  small  business 
programs. 

(ii)  GSA  has  already  determined  the 
prices  of  items  under  schedule  contracts 
to  be  fair  and  reasonable.  By  placing  an 
order  against  a  schediUe  using  the 
procedures  in  this  section,  the  ordering 
office  has  concluded  that  the  order 
represents  the  best  value  and  resiUts  in 
the  lowest  overall  cost  alternative 
(considering  price,  special  features, 
administrative  costs,  etc.)  to  meet  the 
Government's  needs. 

(2)  Orders  placed  imder  a  Federal 
Supply  Schedule  contract  are  not 
exempt  from  the  development  of 
acquisition  plans  (see  subpart  7.1),  and 
an  information  technology  acquisition 
strategy  (see  part  39). 
***** 

8.602    [Amended] 

10.  Amend  section  8.602  in  the 
introductory  text  of  paragraph  (b)  by 
removing  "8.001"  and  adding  "8.002" 
in  its  place. 

PART  1&-TYPES  OF  CONTRACTS 

11.  Amend  section  16.505  as  follows: 

a.  Revise  paragraph  (a)(2); 

b.  In  paragraph  (a)(3)  by  adding  "or 
order"  after  the  word  "contract"; 

c.  Redesignate  paragraphs  (a)(4), 
(a)(5),  and  (a)(6)  as  (a)(5),  (a)(6),  and 
(a)(8),  respectively,  and  add  new 
paragraphs  (a)(4)  and  (a)(7); 

d.  Add  paragraphs  (b)(l)(iii)(A)(4)  and 
(b)(l)(ui)(A)(5); 

e.  Revise  the  introductory  text  of 
paragraph  (b)(2); 

f.  Amend  paragraphs  (b)(2)(i)  and 
(b)(2)(ii)  by  removing  the  semicolons 
and  adding  periods  in  their  places; 

g.  Revise  paragraph  (b)(2)(iii); 
h.  Revise  paragraph  (b)(4);  and 

i.  Revise  the  heading  and  the  first 
sentence  of  paragraph  (b)(5). 

The  revised  and  added  text  reads  as 
follows: 

16.505    Ordering. 

(a)*  *  * 

(2)  Individual  orders  shall  clearly 
describe  all  services  to  be  performed  or 


supplies  to  be  delivered  so  the  full  cost 
or  price  for  the  performance  of  the  work 
can  be  established  when  the  order  is 
placed.  Orders  shall  be  within  the 
scope,  issued  within  the  period  of 
performance,  and  be  within  the 
maximum  value  of  the  contract. 
***** 

(4)  When  acquiring  information 
technology  and  related  services, 
consider  the  use  of  modular  contracting 
to  reduce  program  risk  (see  39.103(a)). 

***** 

(7)  Orders  placed  under  a  task-order 
contract  or  delivery-order  contract 
awarded  by  another  agency  (i.e.,  a 
Govemmentwide  acquisition  contract, 
or  multi-agency  contract) — 

(i)  Are  not  exempt  from  the 
development  of  acquisition  plans  (see 
subpart  7.1),  and  an  information 
technology  acquisition  strategy  (see  part 
39);  and 

(ii)  May  not  be  used  to  circimivent 
conditions  and  limitations  imposed  on 
the  use  of  funds  (e.g.,  31  U.S.C. 
1501(a)(1)). 
***** 

(b)*  *  * 

-    (D*  *  ' 
(iii)*  *  • 
(A)*  •  * 

(4)  The  amount  of  time  contractors 
need  to  make  informed  business 
decisions  on  whether  to  respond  to 
potential  orders. 

(5)  Whether  contractors  could  be 
encouraged  to  respond  to  potential 
orders  by  outreach  efforts  to  promote 
exchanges  of  information,  such  as — 

(i)  Seeking  comments  from  two  or 
more  contractors  on  draft  statements  of 
work; 

(ii)  Using  a  multiphased  approach 
when  effort  required  to  respond  to  a 
potential  order  may  be  resource 
intensive  (e.g.,  requirements  are 
complex  or  need  continued 
development),  where  all  contractors  are 
initially  considered  on  price 
considerations  (e.g.,  rough  estimates), 
and  other  considerations  as  appropriate 
(e.g.,  proposed  conceptual  approach, 
past  performance).  The  contractors  most 
likely  to  submit  the  highest  value 
solutions  are  then  selected  for  one-on- 
one  sessions  with  the  Government  to 
increase  their  understanding  of  the 
requirements,  provide  suggestions  for 
refining  requirements,  and  discuss  risk 
reduction  measures. 
***** 

(2)  Exceptions  to  the  fair  opportunity 
process.  The  contracting  officer  shall 
give  every  awardee  a  fair  opportunity  to 
be  considered  for  a  delivery-order  or 
task-order  exceeding  $2,500  unless  one 
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of  the  following  statutory  exceptions 
applies: 

***** 

(in)  The  order  must  be  issued  on  a 
sole-source  basis  in  the  interest  of 
economy  and  efficiency  because  it  is  a 
logical  follow-on  to  an  order  already 
issued  under  the  contract,  provided  that 
all  awardees  were  given  a  fair 
opportunity  to  be  considefed  for  the 
original  order. 
***** 

(4)  Decision  documentation  for 
orders.  The  contracting  officer  shall 
dociunent  in  the  contract  file  the 
rationale  for  placement  and  price  of 
each  order,  including  the  basis  for 
award  and  the  rationale  for  any  tradeoffs 
among  cost  or  price  and  non-cost 
considerations  in  making  the  award 
decision.  This  documentation  need  not 
quantify  the  tradeofiis  that  led  to  the 
decision.  The  contract  file  shall  also 
identify  the  basis  for  using  an  exception 
to  the  fair  opportunity  process.  If  the 
agency  uses  the  logical  follow-on 
exception,  the  rationale  shall  describe 
why  the  relationship  between  the  initial 
order  and  the  foUow-on  is  logical  [e.g., 
in  terms  of  scope,  period  of 
performance,  or  value). 

(5)  Task-order  and  delivery-order 
ombudsman.  The  head  of  the  agency 
shall  designate  a  task-order  and 
delivery-order  ombudsman.  *   *   * 


PART  17— SPECIAL  CONTRACTING 
METHODS 

12.  Revise  paragraph  (b]  of  section 
17.500  to  read  as  follows: 

17.500    Scop*  of  subpart 

***** 

(b)  The  Economy  Act  applies  when 
more  specific  statutory  authority  does 
not  exist.  Examples  of  interagency 
acquisitions  to  which  the  Economy  Act 
does  not  apply  include — 

(1)  Acquisitions  firom  required  or 
optional  sources  of  supplies  prescribed 
in  Part  8,  which  have  separate  statutory 
authority  [e.g..  Federal  Supply  Schedule 
contracts);  and 

(2)  Acquisitions  using 
Govemmentwide  acqmsition  contracts. 

PART  52-80LICITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

52.206-9    [AmMidMl] 

13.  Amend  section  52.208-9  by 
removing  from  the  prescription  "8.003" 
and  adding  "8.004"  in  its  place. 

[FR  Doc.  02-21867  Filed  8-29-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 12, 13, 19,  and  25 

[FAC  2001-09;  FAR  Case  2002-003;  Itwn 

II] 

RIN9000-AJ40 

Federal  Acquisition  Regulation; 
Temporary  Emergency  Procurement 
Authority 

AGENOES:  Department  of  Defense  (DoD), 

General  Services  Administration  (GSA), 

and  National  Aeronautics  and  Space 

Administration  (NASA). 

ACTION:  Interim  rule  with  request  for 

comments. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Coiuicil  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  an  interim 
rule  amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  Section 
836  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act.  Section  836 
increases  the  amoimt  of  the  micro- 
purchase  threshold  and  the  simplified 
acquisition  threshold  for  procurements 
of  supplies  or  services  by  or  for  DoD 
dining  fiscal  years  2002  and  2003. 
where  those  procurements  are  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States. 
DATES:  Effective  Date:  August  30,  2002. 

Comment  Date:  Interested  parties 
should  submit  comments  to  the  FAR 
Secretariat  at  the  address  shown  below 
on  or  before  October  29,  2002,  to  be 
considered  in  the  formulation  of  a  final 
rule. 

ADDRESSES:  Submit  written  comments 
to — General  Services  Administration, 
FAR  Secretariat  (MVP),  1800  F  Street, 
NW,  Room  4035,  Attn:  Ms.  Laurie 
Duarte,  Washington,  DC  20405. 

Submit  electronic  comments  via  the 
Internet  to— farcase.2002-003@gsa.eov 

Please  submit  comments  only  and  cite 
FAC  2001-09.  FAR  case  2002-003,  in 
all  correspondence  related  to  this  case. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Victoria  Moss,  Procinement  Analyst,  at 
(202)  501-4764.  Please  cite  FAC  2001- 
09.  FAR  case  2002-003. 
SUPP1.EMENTARY  INFORMATION: 


A.  Background 

This  interim  rule  implements  Section 
836  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act  (Phib.  L.  107- 
107, 10  U.S.C.  2302  Note).  Section  836 
increases  the  amount  of  the  micro- 
piirchase  threshold  and  the  simplified 
acquisition  threshold  for  procurements 
of  supplies  or  services  by  or  for  DoD 
during  fiscal  years  2002  and  2003, 
where  those  procurements  are  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States. 

For  acquisitions  of  supplies  and 
services  to  facilitate  the  defense  against 
terrorism  or  biological  or  chemical 
attack  against  the  United  States,  by  or 
for  the  Department  of  Defense,  the 
micro-puit:hase  threshold  is  raised  to 
$15,000  (except  for  construction  subject 
to  the  Davis-Bacon  Act).  The  simplified 
acquisition  threshold  for  such 
acqvusitions  in  support  of  a  contingency 
operation  is  raised  to  $250,000  inside 
the  United  States  and  $500,000  outside 
the  United  States. 

Any  acqmsition  by  or  for  the 
Department  of  Defense  of  biotechnology 
supplies  or  biotechnology  services  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States  shall  be  treated  as 
being  a  procurement  of  conunercial 
items. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.  However,  the 
increased  thresholds  are  limited  to 
prociuements  that  are  to  facilitate  the 
defense  against  terrorism  or  biological 
or  chemical  attack  against  the  United 
States.  There  are  no  data  available  on 
the  niunber  of  procurements  that  will  be 
eligible.  We  expect  the  increased 
thresholds  to  this  limited  class  of 
procurements  will  apply  to  a  very  small 
niunber  of  small  entities. 

This  interim  rule  does  not  impose  any 
data  collection  requirements  on  small 
business  concerns.  The  rule  does  hot 
duplicate,  overlap,  or  conflict  with  other 
relevant  Federal  rules.  There  are  no 
significant  alternatives  to  the  proposed 
rule  that  would  accomplish  the  stated 
beneficial  objective. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  Initial  Regulatory  Flexibility 
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Analysis  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  from  the  FAR  Secretariat. 
The  Councils  will  consider  comments 
fitim  small  entitles  concerning  the 
affected  FAR  subparts  in  accordance 
with  5  U.S.C.  610.  Interested  parties 
must  submit  such  comments  separately 
and  should  cite  5  U.S.C  601,  et  seq. 
(FAC  2001-09.  FAR  case  2002-003),  in 
correspondence. 

C.  Piqierwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq. 

D.  Determination  To  Issue  an  Interim 
Rule 

A  determination  has  been  made  under 
the  authority  of  the  Secretary  of  Defense 
(DoD),  the  Administrator  of  Gen««l 
Services  (GSA),  and  the  Administrator 
of  the  National  Aeronautics  and  Space 
Administration  (NASA)  that  urgent  and 
compelling  reasons  exist  to  promulgate 
this  interim  rule  without  prior 
opportunity  for  public  comment.  This 
action  is  necessary  because  the  FAR 
coverage  implements  Section  836  of  the 
Fiscal  Year  2002  National  Defense 
Authorization  Act,  signed  on  December 
28,  2001,  which  provides  for  urgently 
needed  authorities. 

However,  pursuant  to  Public  Law  98- 
577  and  FAR  1.501,  the  Councils  will 
consider  public  comments  received  in 
response  to  this  interim  rule  in  the 
formation  of  the  final  rule. 

List  of  Subiects  in  48  CFR  Parts  2, 12, 
13, 19,  and  25 

Government  procurement. 
Dated:  August  21,  2002. 
AL  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  2, 12, 13, 19,  and 
25  as  set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  2, 12, 13, 19,  and  25  continues  to 
read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  2— DEHNmONS  OF  WORDS 
AND  TERMS 

2.  Amend  section  2.101  by  revising 
the  definitions  "Micro-purchase", 
"Micro-purchase  threshold",  and 
"Simplified  acquisition  threshold"  to 
read  as  follows: 


2.101    Deflnttions. 

***** 

Micro-purchase  means  an  acquisition 
of  supplies  or  services  using  simplified 
acquisition  procedures,  the  aggregate 
amount  of  which  does  not  exceed  the 
micro-purchase  threshold. 

Micro-purchase  threshold  means 
$2,500,  except  it  means — 

(1)  $2,000  for  construction  subject  to 
the  Davis-Bacon  Act;  and 

(2)  $15,000  for  acquisitions  by  or  for 
the  Department  of  Defense  facilitating 
the  defense  against  terrorism  or 
biological  or  chemical  attack  as 
described  in  13.201(g),  except  for 
construction  subject  to  the  Davis-Bacon 
Act. 

***** 

Simplified  acquisition  threshold 
means  $100,000.  except  that  in  the  case 
of  any  contract  to  be  awarded  and 
performed,  or  purchase  to  be  made — 

(1)  Outside  tne  United  States  in 
support  of  a  contingency  operation  (as 
defined  in  10  U.S.C.  101(a)(13))  or  a 
humanitarian  or  peacekeeping  operation 
(as  defined  in  10  U.S.C.  2302(8)  and  41 
U.S.C.  259(d)),  the  term  means 
$200,000;  or 

(2)  To  facilitate  the  defense  against 
terrorism  or  biological  or  chemical 
attack  against  the  United  States,  for 
acquisitions — 

(i)  Inside  the  United  States,  by  or  for 
the  Department  of  Defense,  for  which 
award  is  made  and  funds  are  obligated 
on  or  before  September  30.  2003.  in 
support  of  a  contingency  operation  (as 
defined  in  10  U.S.C.  101(a)(13)).  the 
term  means  $250,000;  or 

(ii)  Outside  the  United  States,  by  or 
for  the  Department  of  Defense,  for 
which  award  is  made  and  funds  are 
obligated  on  or  before  September  30, 
2003,  in  support  of  a  contingency 
operation  (as  defined  in  10  U.S.C. 
101(a)(13)),  the  term  means  $500,000. 


PART  12— ACQUISITION  OF 
COMMERCIAL  ITEMS 

3.  Amend  section  12.102  by  adding 
paragraph  (f)  to  read  as  follows: 

12.102    Applicability. 

***** 

(f)  Contracting  officers  shall  treat  any 
acquisition  by  or  for  the  Department  of 
Defense  of  biotechnology  supplies  or 
biotechnology  services,  for  use  to 
facilitate  the  defense  against  terrorism 
or  biological  attack  against  the  United 
States,  as  an  acquisition  of  commercial 
items.  The  policies  of  this  part  shall 
apply  to  such  acquisitions,  including 
the  requirement  to  use  firm-fixed  price 
contracts  or  fixed-price  contracts  with 


economic  price  adjustments.  Nothing  in 
this  paragraph  shall  preclude  a 
contracting  officer  from  treating  an 
acquisition  described  in  this  paragraph 
as  one  for  a  non-commercial  item  if  a 
determination  is  made  by  the 
contracting  officer  that  the  piut:hase 
cannot  be  made  at  a  fair  and  reasonable 
price  using  the  policies  of  this  part.  This 
paragraph  applies  only  when  award  is 
made  and  funds  are  obligated  on  or 
before  September  30,  2003. 

PART  13— SIMPUnED  ACQUISmON 
PROCEDURES 

13.003    [Anwndad] 

4.  Amend  section  13.003  in  paragraph 
(b)(1)  by  adding  "($15,000  for 
acquisitions  as  described  in  13.201(g))" 
after  "$2,500";  and  in  paragraph  (b)(2) 
by  removing  "$2,500"  and  adding  "the 
micro-purchase  threshold"  in  its  place. 

5.  Amend  section  13.201  by  adding 
paragraph  (g)  to  read  as  follows: 

13.201    General. 

***** 

(g)  There  is  a  temporary  $15,000 
micro-purchase  threshold  for  the 
acquisition  of  supplies  or  services  by  or 
for  the  Department  of  Defense  for  which 
award  is  made  and  funds  are  obligated 
on  or  before  September  30,  2003, 
facilitating  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States  (see  2.101).  Purchases 
using  this  authority  must  have  a  clear 
and  direct  relationship  to  the  defense 
against  terrorism  or  biological  or 
chemical  attack. 

PART  19— SMALL  BUSINESS 
PROGRAMS 

6.  Amend  section  19.502-1  by 
revising  paragraph  (b)  to  read  as  follows: 

19.502-1     Requirements  for  setting  aside 
acquisitions. 

***** 

(b)  This  requirement  does  not  apply  to 
purchases  of  $2,500  or  less  ($15,000  or 
less  for  acquisitions  as  described  in 
13.201(g)),  or  purchases  from  required 
sources  of  supply  under  part  8  [e.g.. 
Federal  Prison  Industries,  Committee  for 
Piut:hase  From  People  Who  are  Blind  or 
Severely  Disabled,  and  Federal  Supply 
Schedule  contracts). 

19.502-2    [Amsnded] 

7.  Amend  section  19.502-2  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"$2,500,"  and  adding  "$2,500  ($15,000 
for  acquisitions  as  described  in 
13.202(g)),"  in  its  place. 

8.  Amend  section  19.903  by— 
a.  Removing  the  word  "or"  &x)m 

paragraph  (b)(1); 
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b.  Removing  the  period  at  the  end  of 
the  sentence  in  paragraph  Cb)(2)  and 
adding  ";  or"  in  its  place;  and 

c.  Adding  paragraph  (b)(3)  to  read  as 
follows: 

19.903    AppllcabiUty. 

***** 

(b)*  *  * 

(3)  Acquisitions  of  $15,000  or  less 
facilitating  the  defense  against  terrorism 
or  biological  or  chemical  attack  against 
the  United  States  as  described  in 
13.201(g). 

PART  25— FOREIGN  ACQUISITION 

25.1101    [Anwnded] 

9.  Amend  section  25.1101  in  the 
introductory  text  of  paragraph  (a)(1)  by 
adding  "($15,000  for  acquisitions  as 
described  in  13.201(g))"  after  "$2,500". 

25.1103    [Amended] 

10.  Amend  section  25.1103  in 
paragraph  (a)  by  removing  "$2,500," 
Slid  adding  "$2,500  ($15,000  for 
acquisitions  as  described  in  13.201(g))," 
in  its  place. 

(FR  Doc.  02-21868  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  2, 4,  5, 7, 19,  52,  and  53 

[FAC  2001-09;  FAR  Case  2000-302;  Kern 


RIN9000-A193 
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Federal  Acquisition  Regulation; 
Veterans  Entrepreneurship  and  Small 
Business  Development  Act  of  1999 

AGENOES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Coimcils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  adopt,  as  final,  the 
first  interim  rule  published  at  65  FR 
60542,  October  11,  2000,  which 
implemented  portions  of  the  Veterans 
Entrepreneurship  and  Small  Business 
Development  Act  of  1999  which  added 
a  subcontracting  plan  goal  for  veteran- 
owned  small  businesses  and  a  3  percent 


Govemmentwide  agency  goal  for 
service-disabled  veteran-owned  small 
businesses,  and  the  second  interim  rule 
published  at  66  FR  53492,  October  22, 

2001,  which  implemented  Section  803 
of  the  Small  Business  Reauthorization 
Act  of  2000  (part  of  the  Consolidated 
Appropriations  Act,  2001),  which  added 
an  additional  subcontracting  plan  goal 
for  service-disabled  veteran-owned 
small  business  concerns.  Both  rules,  and 
the  correction  published  January  14, 

2002,  are  adopted  as  final  without 
change. 

DATES:  Effective  Date:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Rhonda  Cundiff,  Proc\u«ment  Analyst, 
at  (202)  501-0044.  Please  cite  FAC 
2001-09.  FAR  case  2000-302. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

The  final  rule  amends  the  FAR  to 
implement  portions  of  the  Veterans 
Entrepreneiuship  and  Small  Business 
Development  Act  of  1999  (Pub.  L.  106- 
50)  and  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000 
(part  of  the  Consolidated 
Appropriations  Act,  2001,  Pub.  L.  106- 
554).  The  Veterans  Entrepreneurship 
and  Small  Business  Development  Act  of 
1999  established  new  assistance 
programs  for  veterans  and  service- 
disabled  veterans  who  own  and  operate 
small  businesses.  Specifically,  the  Act — 

•  Defines  the  terms  "small  business 
concern  owned  and  controlled  by 
service-disabled  veterans";  and  "small 
business  concern  owned  and  controlled 
by  service-disabled  veterans"; 

■  Establishes  that  veteran-owned  and 
service-disabled  veteran-owned  small 
businesses  be  afforded  maximmn 
practical  opportunity  to  participate  in 
the  performance  of  contracts  and 
subcontracts  awarded  by  any  Federal 
agency; 

•  Establishes  a  requirement  to 
include  a  goal  for  veteran-owned  small 
businesses  in  subcontracting  plans 
under  the  clause  at  52.219-9; 

•  Establishes  a  3  percent 
Govemmentwide  goal  (based  on  the 
total  value  of  all  prime  contract  and 
subcontract  awards)  for  participation  by 
service-disabled  veteran-owned  small 
businesses;  and 

•  Adds  data  collection  requirements 
for  prime  and  subcontract  awards  to 
veteran-owned  small  businesses  and 
service  disabled  veteran-owned  small 
business  concerns. 


DoD,  GSA,  and  NASA  published  in 
the  Federal  Register  two  interim  rules 
(65  FR  60542.  October  11,  2000  (FAC 
97-20)  and  66  FR  53492,  October  22, 
2001  (FAC  2001-01),  respectively);  and 
a  correction  to  the  second  interim  rule 
(67  FR  1858,  January  14,  2002  (FAC 
2001-01  Correction)),  to  implement  the 
statutes. 

Four  respondents  submitted 
conunents  in  response  to  the  interim 
rule.  The  Councils  considered  all 
comments  and  made  no  changes  as  a 
result.  However,  three  of  the  comments 
merit  noting.  The  first  comment  was 
that  the  interim  rule,  as  published  on 
October  11,  2001,  is  flawed  as 
19.704(a)(1)  and  the  clause  at  52.219- 
9(d)(1)  still  contain  the  phrase  "a 
separate  goal  for  service-disabled 
veteran-owned  small  business  concerns 
is  not  required.  "■i?esponse:  The 
appearance  of  that  phrase  in  the  Federal 
Register  was  an  error  and  was 
subsequently  corrected  by  the  January 
14,  2002.  Federal  Register  notice. 

The  second  comment  consists  of 
several  suggestions  of  policy  steps  that 
should  be  taken  to  implement  the 
legislation.  Response:  The  comment  is 
outside  the  scope  of  the  case,  as  it  does 
not  address  any  existing  or  proposed 
FAR  coverage. 

The  third  comment  suggests  that  the 
rule  be  modified  to  provide  service- 
disabled  veteran-owned  small  business 
concerns  "the  benefit  of  every 
contracting  preference  afforded  SDBs 
and  women-owned  small  businesses 
*  *  *".  The  comment  also  suggests 
limiting  of  competition  for  certain 
commodities  or  service  that  may  be 
furnished  by  service-disabled  veteran- 
owned  small  business  concerns. 
Response:  Existing  legislation  does  not 
permit  adopting  any  of  the  suggestions 
contained  in  the  comment. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  imder  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  imder  5  U.S.C. 
804. 

B.  Regulatory  Flexibility  Act 

The  changes  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601  et  seq.,  because  the 
rule  adds  a  new  statutory  subcontracting 
plan  goal  requirement  for  service- 
disabled  veteran-owned  small  business 
concerns.  A  Final  Regulatory  Flexibility 
Analysis  (FRFA)  has  been  prepared  and 
is  siunmarized  as  foUows: 

This  final  rule  revises  the  Federal 
Acquisition  Regulation  to  implement 
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portions  of  the  Veterans  Entrepreneurship 
and  Small  Business  Development  Act  of  1999 
(Pub.  L.  106-50)  and  section  803  of  the  Small 
Business  Reauthorization  Act  of  2000,  part  of 
the  Consolidated  Appropriations  Act,  2001 
(Pub.  L.  10&-554).  The  statutes  added  a 
separate  subcontracting  plan  goal 
requirement  for  veteran-owned  small 
business  and  another  goal  for  service- 
disabled  veteran-owned  small  business 
concerns.  There  are  approximately  4  to  5.5 
million  small  businesses  owned  and 
controlled  by  veterans  and  100,000  to 
300,000  small  businesses  owned  and 
controlled  by  service-disabled  veterans.  This 
rule  does  not  duplicate,  overlap,  or  conflict 
with  other  relevant  Federal  regulations. 
There  are  no  alternatives  to  the  final  rule  that 
would  accomplish  the  stated  objectives. 

The  FAR  Secretariat  has  submitted  a 
copy  of  the  FRFA  to  the  Chief  Counsel 
for  Advocacy  of  the  Small  Business 
Administration.  Interested  parties  may 
obtain  a  copy  from  the  FAR  Secretariat. 
The  Councils  will  consider  comments 
bom  small  entities  concerning  the 
affected  FAR  Parts  2,  4,  5,  7, 19,  52,  and 
53  in  accordance  with  5  U.S.C.  610. 
Interested  parties  must  submit  such 
conunents  separately  and  should  dte  5 
U.S.C  601.  et  seq.  (FAC  2001-09,  FAR 
case  2000-302),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  of  1995 
(Pub.  L.  104-13)  applies.  However,  this 
final  rule  requires  contractors  to  report, 
as  a  separate  item,  information  already 
collected  and  reported  under  0MB 
Control  Numbers  9000-0006  and  9000- 
0007.  The  impact  of  this  final  rule  on 
the  information  collection  hours  of 
these  OMB  clearances  is  so  small  as  to 
be  within  the  estimating  parameters  of 
these  clearances.  Therefore,  the 
clearances  have  not  been  changed. 

List  of  Subjects  in  48  CFR  Parts  2,  4,  5. 
7, 19,  52,  and  53 

Government  prociu«ment. 

Dated:  August  21,  2002. 
Al  Matera, 
Director,  Acquisition  Policy  Division. 

Interim  Rule  Adopted  as  Final  Without 
Change 

Accordingly,  DoD,  GSA.  and  NASA 
adopt  the  interim  rules  and  correction 
amending  48  CFR  parts  2.  4,  5,  7, 19,  52, 
and  53,  which  were  published  in  the 
Federal  Register  at  65  FR  60542, 
October  11,  2000,  the  second  interim 
rule  at  66  FR  53492.  October  22,  2001, 
and  the  correction  to  the  second  interim 
rule  at  67  FR  1858,  January  14,  2002,  as 
a  final  rule  without  change. 

Authority:  40  U.S.C.  486(c):  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

[FR  Doc.  02-21869  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Parts  22, 25,  and  52 

[FAC  2001-09;  FAR  Case  2002-009;  Ram 
IV] 

RIN  900a-AJ41      ' 

Federal  Acqulaltion  Regulation;  Trade 
Agreements  Thresholds 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTKW:  Final  rule. 

SUMMARY:  The  Civilian  Agency 
Acquisition  Council  and  the  Defense 
Acquisition  Regulations  Council 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  implement  new 
dollar  thresholds  for  application  of  the 
Trade  Agreements  Act  rTAA)  and  North 
American  Free  Trade  Agreement 
(NAFTA)  as  published  by  the  U.S.  Trade 
Representative  in  the  Federal  Register 
at  67  FR  14763,  March  27,  2002. 
DATES:  E^ctive  Date:  September  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedules.  For 
clarification  of  content,  contact  Ms. 
Cecelia  Davis,  Procurement  Analyst,  at 
(202)  219-0202.  Please  cite  FAC  2001- 
09,  FAR  case  2002-009. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  FAR  Subparts 
22.15,  25.2,  25.4,  25.6,  and  25.11  to 
implement  new  dollar  thresholds  for 
application  of  the  Trade  Agreements  Act 
(TAA)  and  North  American  Free  Trade 
Agreement  (NAFTA),  as  published  by 
the  U.S.  Trade  Representative  in  the 
Federal  Register  at  67  FR  14763,  March 
27,  2002. 

The  rule  also  amends  the  clauses  at 
52.213-4,  Terms  and  Conditions — 
Simplified  Acquisitions  (Other  Than 
Commercial  Items),  and  52.222-19, 
Child  Labor — Cooperation  with 
Authorities  and  Remedies. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804. 


B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  does 
not  apply  to  this  rule.  This  final  rule 
does  not  constitute  a  significant  FAR 
revision  within  the  meaning  of  FAR 
1.501  and  Public  Law  98-577.  and 
publication  for  public  conunents  is  not 
required.  However,  the  Councils  will 
consider  conunents  from  small  entities 
concerning  the  affected  FAR  Parts  22, 
25,  and  52  in  accordance  with  5  U.S.C. 
610.  Interested  parties  must  submit  such 
comments  separately  and  should  cite  5 
U.S.C.  601.  et  seq.  (FAC  2001-09,  FAR 
case  2002-009),  in  correspondence. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
apply;  however,  these  changes  to  the 
FAR  do  not  impose  additional 
information  collection  requirements  to 
the  paperwork  burden  previously 
approved  under  OMB  Control  Numbers 
9000-0023,  9000-0025,  9000-0130,  and 
9000-0141. 

List  of  Sub)ec&  in  48  CFR  Parts  22,  25, 
and  52 

Government  procurement. 
Dated:  August  21,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  22,  25,  and  52  as 
set  forth  below: 

1.  The  authority  citation  for  48  CFR 
parts  22,  25,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S  C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C,  2473(c). 

PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS  22.1503  [Amended] 

2.  Amend  section  22.1503  in 
paragraph  (b)(3)  by  removing  "$54,372" 
and  adding  "$56,190"  in  its  place;  and 
by  removing  from  paragraph  (b)(4) 
"$177,000"  and  adding  "$169,000"  in 
its  place. 

PART  25— FOREIGN  ACQUISITION 
25.202    [Amended] 

3.  Amend  section  25.202  in  paragraph 
(c)  by  removing  "$6,806,000"  and 
"$7,068,419"  and  adding  "$6,481,000" 
and  "$7,304,733"  in  their  place, 
respectively. 

25.403    [AiTMnded] 

4.  Amend  section  25.403  in  paragraph 
(b)(1)  by  removing  "$177,000"  and 
"$6,306,000"  and  adding  "$169,000" 
and  "$6,481,000"  in  their  place, 
respectively. 
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25.405    [Amended] 

5.  Amend  section  25.405  as  follows: 

a.  In  paragraph  (a)  by  removing 
"$25,000  or  less"  and  "$54,372"  and 
adding  "less  than  $25,000"  and 
"$56,190"  in  their  place,  respectively; 

b.  In  paragraph  (d)  by  removing 
"$7,068,419"  and  adding  "7,304,733  '  in 
its  place;  and 

c.  In  paragraph  (c)  by  removing 
"$54,372"  and  $7,068,419"  and  adding 
"$56,190"  and  "$7,304,733"  in  their 
place,  respectively. 

25.601    [Amended] 

6.  Amend  section  25.601  as  follows: 

a.  In  the  introductory  text  of 
paragraph  (a)  by  removing  "must"  and 
adding  "shall"  in  its  place; 

b.  In  paragraphs  (a)(1)  and  (a){3)(ii)  by 
removing  "$177,000"  and  adding 
"$169,000"  in  their  places;  and 

c.  In  paragraph  (a)(2)  by  removing 
"$6,806,000"  and  adding  "$6,481,000" 
in  its  place. 

7.  Amend  section  25.1101  as  follows: 

a.  Revise  paragraphs  (b)(l)(i)(A), 
(b)(l)(ii),  (b)(l)(iii),  (b)(2)(ii),  and 
(b)(2)(iii);  and 

b.  In  paragraphs  (c)(1)  and  (d)  by 
removing  "$177,000"  and  adding 
"$169,000"  in  their  place. 

The  revised  text  reads  as  follows; 

25.1 1 01    Acquisition  of  tuppties. 

***** 

(b)(l)(i)*  *  * 

(A)  The  acquisition  is  for  supplies,  or 
for  services  involving  the  furnishing  of 
supplies,  for  use  within  the  United 
States,  and  the  acquisition  value  is 
$25,000  or  more,  but  is  less  than 
$169,000;  and  ; 

•  -       *        *        *        * 

(ii)  If  the  acquisition  value  is  $25,000 
or  more  but  is  less  than  $50,000,  use  the 
clause  with  its  Alternate  I. 

(iii)  If  the  acquisition  value  is  $50,000 
or  more  but  is  less  than  $56,190,  use  the 
clause  with  its  Alternate  II. 

(2)*   *  * 

(ii)  If  the  acquisition  value  is  $25,000 
or  more  but  is  less  than  $50,000,  use  the 
provision  with  its  Alternate  I. 

(iii)  If  the  acquisition  value  is  $50,000 
or  more  but  is  less  than  $56,190,  use  the 
provision  with  its  Alternate  II. 


25.1102    [Amended] 

8.  Amend  section  25.1102  as  follows: 

a.  In  the  introductory  text  of 
paragraphs  (a)  and  (c),  and  paragraphs 
(c)(3)  and  (d)(3)  by  removing 
"$6,806,000"  and  adding  "$6,481,000" 
in  their  place;  and 

b.  In  paragraphs  (c)(3)  and  (d)(3)  by 
removing  "$7,068,419"  and  adding 
"$7,304,733"  in  their  place. 


25.1103    [Amended] 

9.  Amend  section  25.1103  in 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)(B)  by 
removing  "$177,000"  and  adding 
"$169,000"  in  their  place. 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

10.  Amend  section  52.213-4  as 
follows: 

a.  Revise  the  date  of  the  clause;  and 

b.  Remove  paragraph  (b)(l)(vi)  and 
redesignate  paragraphs  (b)(l)(i)  through 
(b)(l)(v)  as  (b)(l)(ii)  through  (b)(l)(vi), 
respectively;  and  add  a  newly 
designated  paragraph  (b)(l)(i)  to  read  as 
follows: 

52.213-4  Terms  and  Conditions- 
Simplified  Acquisitions  (Other  Than 
Commerciai  Items). 

***** 

Terms  and  Conditions — Simplified 
Acquisitions  (Other  Than  Commercial  Items) 
(Sept  2002) 
***** 

(b)  *   *   * 

.(!)*    *    * 

(i)  52.222-19,  Child  Labor— Cooperation 
with  Authorities  and  Remedies  (Sept  2002) 
(E.O.  13126).  (Applies  to  contracts  for 
supplies  exceeding  the  micro-purchase 
threshold.) 


52.222-19    [Amended] 

11.  Amend  section  52.222-19  by 
revising  the  date  of  the  clause  to  read 
(SEPT  2002);  in  paragraph  (a)(3)  by 
removing  "$54,372"  and  adding 
"$56,190"  in  its  place;  and  in  paragraph 
(a)(4)  by  removing  "$177,000"  and 
adding  "$169,000"  in  its  plate. 

(FR  Doc.  02-21870  Filed  8-29-02;  8:45  am] 
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48  CFR  Part  52 

[FAC  2001-09;  FAR  Case  2001-012;  Item 
V] 

RIN  g000-AJ22 

Federal  Acquisition  Regulation; 
Payments  Under  Rxed-Price 
Construction  Contracts 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 


action:  Final  rule. 


SUMMARY:  The  Civilian  Agency 
Acquisition  Coimcil  and  the  Defense 
Acquisition  Regulations  Coimcil 
(Councils)  have  agreed  on  a  final  rule 
amending  the  Federal  Acquisition 
Regulation  (FAR)  to  clarify  in  the 
certification  language  of  the  clause 
entitled  Payments  Under  Fixed-Price 
Construction  Contracts  that  all 
payments  due  to  subcontractors  and 
suppliers  have  been  made  by  the  prime 
contractor  from  previous  progress 
payments  received  from  the 
Government. 

DATES:  Effective  Date:  September  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 

FAR  Secretariat.  Room  4035,  GS 
Building,  Washington,  DC,  20405,  (202) 
501-4755,  for  information  pertaining  to 
status  or  publication  schedides.  For 
clarification  of  content,  contact  Mr. 
Jeremy  Olson  at  (202)  501-3221.  Please 
cite  FAC  2001-09,  FAR  case  2001-012. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

DoD,  GSA,  and  NASA  published  a 
proposed  rule  in  the  Federal  Register  at 
66  FR  53050,  October  18,  2001,  with 
request  for  comments.  Six  respondents 
submitted  public  comments.  The 
Coimcils  considered  all  comments  and 
concluded  that  the  proposed  rule 
should  be  converted  to  a  final  rule,  with 
no  changes  made  to  the  proposed  rule. 

The  rule  revises  FAR  52.232-5, 
Payments  Under  Fixed-Price 
Construction  Contracts,  to  clarify  the 
certification  language.  The  ambiguity 
siurfaced  as  a  result  of  a  decision  issued 
on  April  2, 1999,  by  the  United  States 
Court  of  Appeals  for  the  Sixth  Circuit  in 
United  States  v.  Gatewood,  173  F.3d  983 
(6th  Cir.  1999).  The  Coiut  concluded 
that  certifying  that  the  prime  contractor 
has  made  pajonents  to  subcontractors 
and  suppliers  does  not  explicitly 
include  all  pa3nments  due. 

Of  the  six  respondents  who  submitted 
public  comments,  two  endorsed  the 
proposed  rule  as  written.  The  remaining 
respondents  provided  conunents,  which 
are  discussed  below: 

1.  One  of  the  respondents  asserted 
that  some  of  its  customers  "that  do  not 
pay  their  invoices  on  time  use  the 
rationale  of  this  FAR  regulation  to 
respond  to  us  that  it  is  not  necessary  to 
pay  us  until  they  themselves  are  paid  by 
the  Federal  Government."  The 
respondent  requested  that  the 
Government  close  "a  loophole"  for 
billion  dollar  companies  to  avoid  paying 
their  smaller  vendors. 
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Response:  It  has  always  been  the 
Government's  intent  that  subcontractors 
be  paid  all  that  they  are  due  on  a  timely 
basis,  in  accordance  with  the  terms  of 
their  subcontract  agreements  with  their 
prime  contractors.  Because  of  the 
decision  in  United  States  v.  Gatewood, 
it  is  necessary  to  make  that  point  with 
greater  clarity  by  inserting  the  word 
"all,"  thus  ensuring  that  the  prime 
contractor  has  made  all  payments  due 
its  subcontractors  that  have  been 
included  in  its  progress  payments 
billings.  The  FAR  change  is  designed  to 
better  ensure  that  subcontractors  are 
paid  on  a  timely  basis,  thus  addressing 
the  respondent's  request  that  a 
"loophole"  be  closed.  The  final  rule 
would  prevent  construction  prime 
contractors  from  making  only  partial 
payments  to  subcontractors,  based  on  a 
very  narrow  reading  of  the  current 
language  of  FAR  52.232-5(c)(2). 

2.  A  second  respondent  suggested  a 
slight  rewording  of  the  proposed  change 
to  FAR  52.232-5(c)(2),  to  better  address 
not  only  the  requirement  for  the  prime 
contractor  to  have  made  previous 
pa)rments  in  a  timely  manner,  but  that 
it  make  current  payments  in  a  timely 
maimer  as  well.  The  wording  suggested 
is  as  follows: 

"All  payments  due  to  subcontractors 
and  suppliers  fit)m  previous  payments 
received  imder  the  contract  have  been 
made  in  a  timely  manner;  and  all 
payments  due  to  subcontractors  and 
suppliers  from  the  proceeds  of  the 
pajnnent  covered  by  this  certification 
will  be  made  timely,  in  accordance  with 
subcontract  agreements  and  the 
requirements  of  chapter  39  of  Tide  31, 
United  States  Code  *  *  *." 

Response:  The  Councils  concluded 
that  the  rewording  of  the  proposed  rule 
recommended  by  respondent  #2  is  not 
necessary.  The  proposed  rule  states  that 
"timely  pajmients  will  be  made  irom  the 
proceeds  of  the  payment  covered  by  this 
certification,' in  accordance  with 
subcontract  agreements  and  the 
requirements  of  chapter  39  of  Title  31, 
United  States  Code."  Consequendy,  if 
the  prime  contractor  elects  to  make  only 
a  part  of  the  payments  due  to 
subcontractors  bom  the  proceeds  of  the 
progress  payment,  the  prime  contractor 
would  be  making  some  of  its  payments 
on  an  untimely  basis,  and  as  such,  the 
prime  contractor  will  have  made  a  false 
certification.  Under  the  language  of  the 
clause,  payments  due  in  accordance 
with  the  terms  of  subcontract 
agreements  and  the  law  must  be  made 
on  a  timely  basis  if  they  are  to  be 
included  in  the  prime  contractor's 
payment  request.  • 

3.  A  third  respondent  suggested 
alternative  language  to  paragraph  (c)(2) 


of  the  FAR  clause  at  FAR  52.232-5.  The 
respondent's  rationale  was  that  the 
clause  should  specifically  indicate  that 
the  prime  contractor's  certification 
covers  payments  due  for  both  work 
completed  and  supplies  or  services 
delivered  by  the  subcontractors. 
Respondent  #3  asserted  that  prime 
contractors  do  not  have  to  pay  their 
subcontractors  for  supplies  or  services 
delivered  unless  and  until  those 
supplies  or  services  have  been 
incorporated  into  the  scope  of  work. 
Consequendy,  the  respondent  wanted  to 
specifically  indicate  that  the  payments 
covered  by  the  certified  payment 
request  include  payments  to 
subcontractors  for  materials  and 
services  that  may  not  have  been 
incorporated  into  the  scope  of  the  prime 
contract  at  the  time  the  prime 
contractor's  payment  request  is  made  to 
the  Government.  The  wording  suggested 
by  the  respondent  is  as  follows: 

"(2)  All  pajnnents  due  to 
subcontractors  and  suppliers  for  work 
completed  or  materials/equipment 
delivered  have  been  made  from 
previous  payments  under  this  contract 
and  timely  payments  will  be  made  from 
payments  due  for  which  this 
certification  and  the  attached  invoice  is 
submitted.  This  requirement  supercedes 
any  other  payment  terms  that  may  have 
been  included  in  any  subcontract  terms 
and  is  required  by  chapter  39  of  Title 
31,  United  States  Code." 
.   Response:  The  Councils  concluded 
that  the  language  suggested  by 
respondent  #3  is  not  needed  and  may 
lead  to  confusion  with  regard  to  the 
requirements  of  the  entire  pajrment 
clause  at  FAR  52.232-5.  FAR  52.232- 
5(b)(1)  requires  that  the  prime 
contractor's  progress  payment  request 
include  a  listing  of  the  amount  included 
for  work  performed  by  each 
subcontractor  imder  the  contract;  a 
listing  of  the  total  amount  of  each 
subcontract  under  the  contract;  and  a 
listing  of  amounts  previously  paid  to 
each  subcontractor.  The  clause  also 
clearly  indicates  in  52.232-5(c)(l)  that 
the  contractor's  certified  payment 
request  is  for  amounts  "only  for 
performance  in  accordance  with  the 
specifications,  terms,  and  conditions  of 
the  contract." 

It  is  not  the  intent  of  this  clause  to 
enable  the  billing  of  progress  payments 
for  materials  and  services  that  may  not 
have  been  incorporated  into  the  scope  of 
work  of  the  contract.  It  is  conceivable 
that  a  construction  prime  contractor 
may  have  purchased  building  materials 
from  a  single  vendor  sufficient  to 
support  not  only  the  construction 
project  under  the  Government's 
contract,  but  also  on  other  jobs  as  well. 


However,  the  prime  contractor  can  only 
bill  for  the  materials  used  on  the  subject 
Government  contract,  once  it  has  been 
determined  what  portion  of  those 
materials  will  be  used  to  perform  the 
Government  contract.  The  fact  that  the 
prime  contractor  may  not  have  paid  the 
subcontractor  for  materials  as  yet 
unidentifiable  to  the  Government 
contract  may  be  a  matter  of  general 
concern  to  the  contracting  officer,  but  it 
does  not  have  a  bearing  on  progress 
payment  billings  under  a  specific 
Government  contract  imtil  after  the 
material  has  been  identified  as  part  of 
the  scope  of  work  of  that  contract. 

4.  The  fourth  respondent  asserted 
that,  because  the  payments  made  under 
construction  prime  contracts  are  almost 
always  covered  by  payment  bonds  or 
alternate  payment  procediu^s,  the 
Government  should  not  be  involved  in 
payment  disputes  between  prime 
contractors  and  subcontractors. 
Consequently,  respondent  #4  concluded 
that  the  prime  contractor's  certification 
that  payments  have  been  made  to  its 
subcontractors  was  redundant  and 
uimecessary,  and  that  the  certification 
should  be  eliminated.  Respondent  #4 
also  indicated  that  contracting  officer 
inquiries  as  to  whether  a  subcontractor 
has  been  paid  on  time  were  usually  a 
reflection  of  a  situation  where  the 
subcontractor  has  not  been  paid  because 
of  a  dispute  over  subcontractor 
performance.  Consequently,  respondent 
#4  believed  the  following  language  was 
sufficient: 

"(2)  All  past  and  futiu«  payments  due 
to  subcontractors  and  suppliers  will  be 
or  have  been  made  as  required  by 
chapter  39  of  Tide  31,  United  States 
Code." 

Response:  The  Councils  concluded 
that  adopting  respondent  #4's  proposed 
alternative  language  could  be  seen  as  a 
significant  weakening  of  the  payment 
protections  afforded  to  construction 
subcontractors  by  Government 
contracts.  The  certification  requirement 
questioned  by  respondent  #4  is 
provided  for  in  chapter  39  of  Title  31  of 
the  U.S.C.  The  certification  is  needed  in 
the  event  the  prime  contractor  has 
fraudulendy  billed  the  Government  for 
progress  payments  that  the  prime 
contractor  has  represented  will  be  used 
to  pay  its  subcontractors;  as  such,  this 
certification  supports  the  possibility 
that  the  Government  may  need  to 
prosecute  the  prime  contractor  under 
laws  relating  to  defrauding  the 
Government.  Absent  a  certification,  and 
employing  only  the  words  proposed  by 
respondent  #4,  the  Government  could 
assert  that  the  prime  contractor  had 
breached  its  contract  if  it  failed  to  pay 
its  subcontractors  with  the  proceeds 
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from  progress  payments  paid  to  the 
prime  contractor  for  that  purpose.  But 
that  is  well  short  of  the  enforcement 
action  potentially  available  under  the 
fraud  statute. 

This  is  not  a  significant  regulatory 
action  and,  therefore,  was  not  subject  to 
review  under  Section  6(b)  of  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  dated  September  30, 1993.  This 
rule  is  not  a  major  rule  under  5  U.S.C. 
804.  I 

B.  Regulatory  Flexibility  Act 

The  Department  of  Defense,  the 
General  Services  Administration,  and 
the  National  Aeronautics  and  Space 
Administration  certify  that  this  final 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601,  et  seq.,  because  most 
contracts  awarded  to  small  entities  have 
a  dollar  value  less  than  the  simplified 
acquisition  threshold  and,  therefore,  do 
not  have  the  progress  payment  type  of 
financing.  In  addition,  this  change  is  a 
clarification  of  existing  policy,  rather 
than  the  addition  of  new  policy. 

C.  Pmperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  changes  to  the 
FAR  do  not  impose  information 
collection  requirements  that  require  the 
approval  of  the  Office  of  Management 
and  Budget  under  44  U.S.C.  3501,  et 
seq.  I 

List  of  Subiects  in  48  CFR  Part  52 

Government  prociirement. 
Dated:  August  21.  2002 
Al  Matera, 

Director,  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  part  52  as  set  forth 
below: 

PART  52— SOUCfTATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

1.  The  authority  citation  for  48  CFR 
part  52  continues  to  read  as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

2.  Amend  section  52.232-5  by 
revising  the  date  of  the  clause  and 
paragraph  (c)(2)  to  read  as  follows: 

52.232-5    Payments  Under  RxeduPrice 
Construction  Contracts. 


Payments  Under  Fixed — Price  Construction 
Contracts  (Sept.  2002) 

***** 

(c)*  •  * 


(2)  All  payments  due  to  subcontractors  and 
suppliers  from  previous  payments  received 
under  the  contract  have  been  made,  and 
timely  payments  will  be  made  from  the 
proceeds  of  the  payment  covered  by  this 
certification,  in  accordance  with  subcontract 
agreements  and  the  requirements  of  chapter 
39  of  Title  31,  United  States  Code; 
***** 

[FR  Doc.  02-21871  Filed  8-29-02;  8:45  am] 
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48  CFR  Parts  22,  36,  MKI  52 

[FAC  2001-09;  Item  VI] 

Federal  Acquisition  Regulation; 
Technical  Amendments 

AGENaES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
action:  Final  rule. 

SUMMARY:  This  document  makes 
amendments  to  the  Federal  Acquisition 
Regulation  in  order  to  update  references 
and  make  editorial  changes. 
DATES:  Effective  Date:  September  30, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
FAR  Secretariat,  Room  4035,  GS 
Building.  Washington,  DC,  20405,  (202) 
501^755.  Please  cite  FAC  2001-09, 
Technical  Amendments. 

List  of  Subjects  in  48  CFR  Parts  22  and 
52 

Government  procurement. 

Dated:  August  21,  2002. 
Al  Matera, 
Director.  Acquisition  Policy  Division. 

Therefore,  DoD,  GSA,  and  NASA 
amend  48  CFR  parts  22,  36,  and  52  as 
set  forth  below:  ^^ 

1.  The  authority  citation  for  48  CFR 
parts  22,  36,  and  52  continues  to  read 
as  follows: 

Authority:  40  U.S.C.  486(c);  10  U.S.C. 
chapter  137;  and  42  U.S.C.  2473(c). 

PART  22— APPUCATION  OF  LABOR 
LAWS  TO  GOVERNMENT 
ACQUISITIONS 

22.1503    [Anwndsd] 

2.  Amend  section  22.1503  in  the  first 
sentence  of  paragraph  (a)  by  removing 
"[www.doI.gov/dol/ilab)"  and  adding 

'  [www.doI.gov/ilab/)"  in  its  place. 


PART  36-CONSTRUCTION  AND 
ARCHITECT-ENGINEER  CONTRACTS 

36.606    [Amended] 

3.  Amend  section  36.606  in  the  last 
sentence  of  paragraph  (a)  by  removing 
from  the  parenthetical  the  words  "and 
the  determination  and  findings 
requirement  at  16.306(c)(2)  for  a  cost- 
plus-fixed-fee  contract". 

PART  52— SOUCITATION  PROVISIONS 
AND  CONTRACT  CLAUSES 

4.  Amend  section  52.232-16  by 
correcting  Alternate  III  of  the  clause  to 
read  as  follows: 

52.232-16    Progress  Payments. 

***** 

Alternate  III  (Feb  2002).  As  prescribed  in 
32.502-4(d),  add  the  following  paragraph  (m) 
to  the  basic  clause.  If  Alternate  II  is  also 
being  used,  redesignate  the  following 
paragraph  as  paragraph  (o): 

(m)  The  provisions  of  this  clause  will  not 
be  applicable  to  individual  orders  at  or  below 
the  simplified  acquisition  threshold. 

[FR  Doc.  02-21872  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

GENERAL  SERVICES 
ADMINISTRATION 

NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Chapter  1 

Federal  Acquisition  Regulation;  Small 
Entity  Compliance  Guide 

AGENCIES:  Department  of  Defense  (DoD), 
General  Services  Administration  (GSA), 
and  National  Aeronautics  and  Space 
Administration  (NASA). 
ACTION:  Small  Entity  Compliance  Guide. 

SUMMARY:  This  docimient  is  issued 
under  the  joint  authority  of  the 
Secretary  of  Defense,^  the  Administrator 
of  General  Services  and  the 
Administrator  for  the  National 
Aeronautics  and  Space  Administration. 
This  Small  Entity  Compliance  Guide  has 
been  prepared  in  accordance  with 
Section  212  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  It  consists  of  a 
summary  of  rules  appearing  in  Federal 
Acqmsition  Circular  (FAC)  2001-09 
which  amend  the  FAR.  An  asterisk  (*) 
next  to  a  rule  indicates  that  a  regulatory 
flexibility  analysis  has  been  prepared  in 
accordance  with  5  U.S.C.  604.  Interested 
parties  may  obtain  further  information 
regarding  these  rules  by  referring  to  FAC 
2001-09  which  precedes  this  document. 
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These  docimients  are  also  available  via 
the  Internet  at  http://www.amet.gov/far. 


FOR  FURTHER  INFORMATION  CONTACT: 

Laurie  Duarte,  FAR  Secretariat,  (202) 
501-4225.  For  clarification  of  content, 

List  of  Rules  in  FAC  2001-09 


contact  the  analyst  whose  name  appears 
in  the  table  below. 


Item 

I 

II 

Ill 

IV  

V  

VI  


Sut>iect 

Task-Order  and  Delivery-Order  Contracts  

Temporary  Emerger)cy  Procurement  Auttiority  (Interim)  

Veterans  Entrepreneurship  and  Small  Business  Development  Act  of  1999 

Trade  Agreements  Thresholds 

Payments  Under  Fixed-Price  Construction  Contracts 

Technical  Amendments 


FAR  case 


1999-303 
2002-003 
2000-302 
2002-009 
2001-012 


Analyst 


Wise 

Moss 

Cunditt. 

Davis 

Olson 


Item  I— Taslc-Order  and  Delivery-Order 
Contracts  (FAR  Case  1999-303) 

This  final  rule  amends  the  Federal 
Acquisition  Regulation  (FAR)  to  further 
implement  subsections  804(a)  and  (b)  of 
the  National  Defense  Authorization  Act 
for  Fiscal  Year  2000  concerning  task- 
order  and  delivery-order  contracts. 

With  respect  to  acquisition  planning, 
the  rule  draws  greater  attention  to  the 
capital  planning  requirements  of  the 
Clinger-Cohen  Act  (40  U.S.C.  1422)  and 
ensiu«s  more  deliberation  by  agency 
acquisition  planners  before  orders  are 
placed  under  a  Federal  Supply 
Schedule  contract,  or  task-order  contract 
or  delivery-order  contract  awarded  by 
another  agency  {i.e.,  Govemmentwide 
acquisition  contract  or  multi-agency 
contract). 

With  respect  to  the  structuring  of 
orders  and  the  consideration  given  to 
contract  holders  prior  to  order 
placement,  the  nile  (1)  increases 
attention  to  modular  contracting 
principles  to  help  agencies  avoid 
uimecessarily  large  and  inadequately 
defined  orders,  (2)  facilitates 
information  exchange  during  the  fair 
opportimity  process  so  that  contractors 
may  develop  and  propose  solutions  that 
enable  the  Government  to  award 
performance-based  orders,  and  (3) 
revises  existing  documentation 
requirements  to  address  tradeoff 
decisions  as  well  as  the  issuance  of  sole- 
source  orders  as  logical  follow-ons  to 
orders  already  issued  under  the 
contract.  This  rule  also  adds  a  separate 
definition  for  the  terms 
"Govemmentwide  acquisition  contract 
(GWAC)"  and  "Multi-agency  contract 
(MAC)"  to  the  FAR  to  clarify  the 
difference  between  the  terms  and  the 
purpose  of  each  contract  vehicle. 


Item  n— Temporary  Emergency 
Procurement  Authority  (FAR  Case 
2002-003) 

This  interim  rule  implements  Section 
836  of  the  Fiscal  Year  2002  National 
Defense  Authorization  Act  which 
increases  the  amoimt  of  the  micro- 
pinchase  threshold  and  the  simplified 
acquisition  threshold  for  procurements 
of  supplies  or  services  by  or  for  DoD 
during  fiscal  years  2002  and  2003, 
where  those  procurements  are  to 
facilitate  the  defense  against  terrorism 
or  biological  or  chemi^  attack  against 
the  United  States.  Also,  contracting 
officers  acquiring  biotechnology 
supplies  or  biotechnology  services,  for 
use  to  facilitate  the  defense  against 
terrorism  or  biological  or  chemical 
attack  against  the  United  States,  may 
treat  the  supplies  or  services  as 
commercial  items. 

Item  in — Veterans  Entrepreneursliip 
and  Small  Business  Development  Act  of 
1999  (FAR  Case  2000-302) 

This  final  rule  finalizes  two  interim 
rules  published  previously  at  65  FR 
60542,  October  11,  2000  (FAC  97-20), 
and  66  FR  53492,  October  22,  2001 
(FAC  2001-01),  respectively.  The  first 
interim  rule  implemented  portions  of 
the  Veterans  Entrepreneurship  and 
Small  Business  Development  Act  of 
1999  (Pub.  L.  106-50),  which  added  a 
subcontracting  plan  goal  for  veteran- 
owned  small  businesses  and  a  3  percent 
Govemmentwide  agency  goal  for 
service-disabled  veteran-owned  small 
businesses.  The  second  interim  mle 
implemented  Section  803  of  the  Small 
Business  Reauthorization  Act  of  2000 
(part  of  the  Consolidated 
Appropriations  Act,  2001,  Pub.  L.  106- 
554),  which  added  an  additional 
subcontracting  plan  goal  for  service- 
disabled  veteran-owned  small  business 
concerns.  Both  rules,  and  the  correction 
published  at  67  FR  1858,  January  14, 


2002  (FAC  2001-01  Correction),  are 
adopted  as  final  without  change. 

Item  IV — Trade  Agreements  Tliresholds 
(FAR  Case  2002-009) 

This  final  rule  amends  FAR  Subparts 
22.15,  25.2,  25.4,  25.6,  25.11,  and  the 
clauses  at  52.213^  and  52.222-19  to 
implement  new  dollar  thresholds  for 
application  of  the  Trade  Agreements  Act 
and  North  American  Free  Trade 
Agreement  as  published  by  the  U.S. 
Trade  Representative  in  the  Federal 
Register  at  67  FR  14763,  March  27, 
2002.  Contracting  officers  must  review 
the  new-thresholds  when  acquiriog 
supplies,  services,  or  construction  in 
order  to  select  the  appropriate  clauses  to 
implement  the  Buy  American  Act,  trade 
agreements,  and  sanctions  of  European 
Union  country  end  products  and 
services. 

Item  V — Payments  Under  Fixed-Price 
Construction  Contracts  (FAR  Case 
2001-012) 

This  final  mle  amends  the  FAR  to 
clarify  in  the  certification  language  of 
the  clause  entitled  Payments  Under 
Fixed-Price  Construction  Contracts  that 
all  payments  due  to  subcontractors  and 
suppliers  have  been  made  by  the  prime 
contractor  from  previous  progress 
payments  received  from  the 
Government.  The  rule  is  of  special 
interest  to  contracting  officers  that 
administer  construction  contracts. 

Item  VI — ^Technical  Amendments 

These  amendments  update  sections 
and  make  editorial  changes  at  FAR 
22.1503,  36.606,  and  52.232-16. 

Dated:  August  21,  2002. 
Al  Matera, 

Director,  Acquisition  Policy  Division 
[FR  Doc.  02-21873  Filed  8-29-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Parts  206  and  207 


RIN  3067-AD29 


I 


Management  Costs 

AGENCY:  Federal  Emergency 
Management  Agency. 
ACTION:  Proposed  rule. 

SUMMARY:  This  rule  implements  the 
management  costs  provisions  of  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  (Stafford 
Act),  simplifies  and  clarifies  the  method 
by  which  FEMA  contributes  to  costs 
incmred  by  grantees  and  subgrantees  in 
implementing  the  Public  Assistance  and 
Hazard  Mitigation  Grant  programs,  and 
establishes  fixed  management  cost  rates 
for  compensating  eligible  grantees  and 
subgrantees  while  adequately  protecting 
Federal  financial  interests. 
DATES:  We  invite  comments  on  this 
proposed  rule.  Please  submit  written 
comments  on  or  before  September  30, 
2002. 

AOORESSES:  Please  address  all 
comments  to  the  Rules  Docket  Clerk, 
Office  of  General  Coimsel,  Federal 
Emergency  Management  Agency,  room 
840,  500  C  Street,  SW..  Washington,  DC 
20472,  or  (facsimile)  (202)  646-4536  or 
(e-mail)  rules@fema.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Veandeen  H.  Pace,  Financial  and 
Acquisition  Management  Division, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington. 
DC  20472,  202-646-3256,  (facsimile) 
(202)  646-3846,  or  (e-mail) 
veandeen.pace@fema.gov. 

SUPPLEMENTARY  INFORMATION: 
Introduction 

Section  324  of  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency 
Assistance  Act  (Stafford  Act),  42  U.S.C. 
5165b,i  requires  FEMA:  (1)  To  establish 
management  cost  rates  for  grantees  and 
subgrantees  that  will  be  used  to 
determine  contributions  for 
management  costs;  and  (2)  to  review  the 
management  cost  rates  established  not 
later  than  three  years  after  the  date  of 
establishment  of  the  rates  and 
periodically  thereafter. 

The  Management  Cost  Rate  will 
replace  what  we  ciurently  pay  State  and 
local  governments  through  the  "sliding 
scale"  under  section  406(f)  of  the 
Stafford  Act,  State  Management  Costs, 
and  indirect  costs  that  are  paid  in 


<  Enacted  in  the  Disaster  Mitigation  Act  of  2000. 
Pub.  L.  106-390.  §202. 


accordance  with  44  CFR  206.228(a)(2) 
through  206.228(a)(3)(ii)  and 
§206.228{b)  for  Public  Assistance  (PA), 
and  44  CFR  206.439(b)(1)  through  {c)(2l 
for  the  Hazard  Mitigation  Grant  Program 
(HMGP).  Management  costs  include  any 
direct  or  indirect  cost,  any 
administrative  expense,  and  any  other 
expense  not  directly  chargeable  to  a 
specific  project  for  PA  and  HMGP. 

Any  costs  that  can  be  directly 
attributable  to  a  project  (at  the  grantee 
or  subgrantee  levels)  will  continue  to  be 
added  directly  to  the  PA  Project 
Worksheet  (PW)  or  HMGP  application 
for  the  project. 

In  the  proposed  rule,  we  state  that 
management  costs  as  outlined  will  be 
effective  to  apply  to  major  disasters  and 
emergencies  declared  on  or  after 
October  1,  2002.  We  anticipate 
implementing  management  costs  on 
October  1,  2002;  however,  this  date  may 
change  as  the  implementation  pi"ocess 
progresses.  We  invite  comments  from 
the  public  on  the  proposed 
implementation  date. 

Because  management  costs  are 
authorized  by  a  section  separate  from 
those  authorizing  PA  and  HMGP,  we 
propose  to  implement  section  324 
separately  from  those  two  programs. 

Calculation  of  Management  Costs 

We  propose  to  use  the  "lock-in" 
concept  to  determine  the  amount  of 
funds  that  we  will  make  available  to  a 
State  for  management  costs  for  a 
particular  major  disaster  or  emergency. 
We  will  base  the  lock-in  on  a  flat 
percentage  of  the  Federal  share  for  the 
combined  programs  (PA  and  HMGP); 
the  percentage  will  be  equivalent  to  the 
average  percentage  amount  paid  by 
FEMA  to  grantees  and  subgrantees  for 
those  programs  for  management  and 
administrative  costs,  including  indirect 
costs,  for  major  disaster  and  emergency 
declarations  from  1995  through  2000. 

To  determine  the  percentage  to  be 
used  for  management  costs,  we 
collected  data  on  management, 
administrative,  and  indirect  costs  from 
our  Automated  Disaster  Assistance 
Management  System,  National 
Emergency  Management  Information 
System,  Hazard  Mitigation  Historical 
Database,  Integrated  Financial 
Management  Information  System,  and 
Disaster  Financial  Status  Report.  These 
systems  and  reports  contain  the 
accounting  and  financial  data  for  FEMA 
and  we  believe  it  is  logical  to  use  these 
data  types  and  sources  when  calculating 
the  management  cost  rates. 

We  compiled  raw  data  on  actual 
obligations  for  PA  and  HMGP  (total 
program  obligations);  administrative 
costs  ("sliding  scale");  and  management 


costs,  including  indirect  costs,  for  major 
disasters  and  emergencies  declared 
1995-2000.  The  data  were  as  of 
September  30,  2000  and  represented 
what  grantees  and  subgrantees  received 
in  total  administrative  costs.  The  raw 
data  were  then  sorted  various  ways  to 
determine  whether  trends  existed. 
Among  the  data  sorts  we  conducted 
were  by  type  of  decleu-ation  (major 
disaster  or  emergency),  type  of  disaster, 
size  of  disaster.  State,  area  or  region  of 
country,  and  number  of  declarations 
within  the  State.  The  data,  when  sorted, 
generally  did  not  demonstrate  any  clear 
trends  to  support  a  multi-tiered  rate 
structure.  However,  because  on  average 
management  and  administrative  costs 
for  emergency  declarations  were 
substantially  less  than  for  major 
disasters,  we  believe  the  data  support 
having  different  rates  for  major  disaster 
and  emergency  declarations. 

Although  we  considered  the 
feasibility  of  providing  different 
management  cost  rates  to  States  that 
participate  in  either  the  HMGP  as  a 
Managing  State  or  in  PA  as  a  State 
managing  a  small  disaster,  we  do  not 
have  any  information  at  this  time  to 
support  different  rates  for  those 
initiatives.  We  encourage  States  that 
participate  in  either  of  these  initiatives 
to  document  extraordinary  management 
costs  for  our  use  in  the  required  review 
of  the  rates. 

FEMA  contracted  with  a  managerial 
cost  accounting  firm  to  validate  our 
methodology  for  calculating  the 
management  cost  rates.  The  firm 
reported  to  us  at  the  conclusion  of  its 
review  that  the  methodology  used  to  set 
the  rates  was  both  reasonable  and 
correct,  and  that  we  fairly  assessed  other 
possible  alternatives  in  coming  to  our 
conclusions. 

In  the  proposed  rule,  we  state  that  the 
rate  on  or  after  October  1,  2002  will  be 
4.41%  for  major  disaster  declarations 
and  3.16%  for  emergency  declarations. 
We  invite  comments  from  the  public  on 
the  rates  and  the  calculation. 

Not  earlier  than  30  days  from  the  date 
of  declaration,  we  propose  to  provide 
the  State  a  preliminary  lock-in  amount 
for  management  costs  based  on  the 
combined  estimated  projections  at  that 
time  of  the  Federal  share  for  PA  and 
HMGP.  At  the  time  of  the  preliminary 
lock-in,  we  will  obligate  up  to  25 
percent  of  the  estimated  lock-in  amoimt 
to  States  through  an  obligation  separate 
from  the  obligations  for  PA  and  HMGP. 

To  aid  States  in  planning,  we  will 
revise  the  lock-in  amount  at  six  months 
after  the  date  of  the  declaration.  We  will 
determine  the  final  lock-in  amount  after 
the  final  HMGP  lock-in  amount  is 
determined.  At  that  time,  we  will 
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obligate  the  full  amoimt  of  management 
costs  to  the  State. 

The  dollar  amount  provided  to  a  State 
for  management  costs  for  a  single 
declaration  will  not  exceed  $20,000,000. 
The  grantee  must  justify  in  writing  to 
the  FEMA  Regional  Director  (RD)  any 
requests  to  change  the  amount  of  the 
lock-in  or  the  cap,  or  extend  the  time 
before  lock-in.  The  RD  will  recommend 
to  the  FEMA  Chief  Financial  Officer 
(CFO)  whether  to  approve  the  extension 
or  change.  We  may  also  initiate  such 
changes.  We  will  not  make  extensions 
or  changes  to  lock-in  time  or  amounts 
without  approval  of  the  CFO. 

Eligible  Use  of  Funds 

Because  grantees  have  the  primary 
relationship  with  their  subgrantees. 
States  are  responsible  for  passing 
through  to  thefr  subgrantees  a  portion  of 
the  management  cost  funds  that  FEMA 
provides.  States  will  have  the  flexibility 
to  determine  the  amount  of  management 
costs  funding  used  for  each  program  (PA 
and  HMGP)  and  passed  through  to  their 
subgrantees  under  the  two  programs  for 
thefr  administrative  costs.  States  will  be 
responsible  for  managing  the  funds  in 
order  to  ensure  that  the  programs  can  be 
properly  implemented  and  closed  out  in 
a  timely  manner. 

We  may  allow  the  grantee  or 
subgrantee  to  retain  any  management 
cost  funds  not  needed  for  a  particular 
major  disaster  or  emergency  so  long  as 
the  grantee  or  subgrantee  uses  the 
remaining  funds  to  cover  costs 
associated  with  disaster  programs' 
general  financial  and  grants 
management  enhancements.  Remaining 
funds  may  not  be  used  for  disaster- 
specific  PA  and  HMGP  management  for 
any  declarations  other  than  the  major 
disaster  or  emergency  for  which  FEMA 
provided  them. 

The  grantee  must  submit  a  plan  in 
writing  to  the  FEMA  Regional  Director 
after  the  PA  and  HMGP  grants  are 
closed  describing  how  it  proposes  to 
spend  any  remaining  funds.  The 
Regional  Director  will  reconunend  to 
the  FEMA  Chief  Financial  Officer 
whether  to  approve  the  plan.  Examples 
of  allowable  charges  include  grants 


management  training,  financial  systems 
improvements,  and  accounting 
enhancements.  Grantees  must  spend  all 
such  funds  in  compliance  with  44  CFR 
13.22. 

The  State  must  spend  management 
cost  funds,  including  approved 
remaining  funds,  within  six  years  from 
date  of  major  disa^er  or  emergency 
declaration,  or  by  W  days  after  grant 
closeout,  whichever  is  sooner.  This  may 
only  be  extended  at  the  request  of  the 
State,  with  the  recommendation  of  the 
FEMA  Regional  Director,  and  with  the 
approval  of  the  FEMA  Chief  Financial 
Officer. 

Disasters  Declared  Prior  to 
Implementation  of  Management  Costs 

Associated  expenses  (administrative 
costs  commonly  known  as  costs  paid 
through  the  "sliding  scale")  and  State 
management  costs  paid  in  accordance 
with  44  CFR  13.22  will  continue  to  be 
eligible  for  reimbiu-sement  for  major 
disasters  or  emergencies  declared  before 
the  effective  date  of  this  rule.  We  will 
reimbiu^e  such  eligible  costs  for  a 
maximum  of  six  years  from  the  date  of 
the  major  disaster  or  emergency 
declaration.  We  will  only  extend 
payment  of  these  costs  at  the  written 
request  of  the  State  justifying  the 
extension,  with  the  recommendation  of 
the  FEMA  Regional  Director,  and  with 
the  approval  of  the  FEMA  Chief 
Financial  Officer. 

National  Environmental  Policy  Act 
(NEPA) 

44  CFR  10.8(d)(2)(ii)  excludes  this 
rule  from  the  preparation  of  an 
environmental  assessment  or 
environmental  impact  statement,  where 
the  rule  relates  to  actions  that  qualify  for 
categorical  exclusion  under  44  CFR 
10.8(d)(2)(i),  such  as  the  provision  of 
management  costs.  We  have  not 
prepared  an  environmental  assessment 
or  enviroimiental  impact  statement  for 
this  proposed  rule. 

Paperwork  Reduction  Act  of  1995 

FEMA  has  determined  that  the 
implementation  of  management  costs  is 
subject  to  the  Paperwork  Reduction  Act 


of  1995,  44  U.S.C. 3501-3520.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  and  concurrent  with  this 
proposed  rule,  we  have  submitted  a 
request  for  Office  of  Management  and 
Budget  (0MB)  review  and  approval  of  a 
new  collection  of  information,  which  is 
contained  in  this  proposed  rule.  This 
request  for  collection  of  information  and 
notice  for  comment  will  be  processed 
under  OMB's  clearance  procedures  in 
accordance  with  5  CFR  1320.10  and 
complies  with  provisions  of  the 
Paperwork  Reduction  Act  of  1995,  44 
U.S.C.  3506(c)(2)(A).  We  invite  the 
general  public  to  comment  on  the 
collection  of  information. 

Collection  of  Information 

Title:  Management  Costs. 

Type  of  Information  Collection:  New. 

OMB  Number:  New  OMB  number 
3067-XXXX. 

Form  Numbers:  SF  424,  Application 
for  Federal  Assistance;  FEMA  Form  20- 
10,  Financial  Status  Report;  FEMA  Form 
20-16,  Summary  Sheet  for  Assurances 
and  Certifications;  FEMA  Form  20-16A. 
Assurances  "  Non-Construction 
Programs;  FEMA  Form  20-1 6C. 
Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements;  FEMA  Form 
20-20,  Budget  Information — Non- 
Construction  Programs;  and  SF  LLL, 
Disclosure  of  Lobbying  Activities. 

Abstract:  This  collection  is  in 
accordance  with  our  responsibilities 
under  44  CFR  part  207  to  provide  an 
orderly  and  continuing  means  of 
assistance  by  the  Federal  Government  to 
State  and  local  governments.  The 
assistance  contributes  funds  toward  the 
cost  of  managing  and  administering 
public  assistance  and  hazard  mitigation 
grant  programs  provided  as  a  result  of 
a  Presidential  major  disaster  or 
emergency  declaration. 

Affected  Public:  State  and  Indian 
tribal  governments. 

Estimated  Total  Annual  Burden 
Hours:  3555.3  hours.  A  breakdown  of 
the  burden  is  charted  below: 


FEMA  Forms 

No, 
of 

respondents 
(A) 

Frequency 

of 
response 

(B) 

Hours  per                    Annual 
response  and                 burden 
recordkeeping                  hours 
(C)                          (A^BxC) 

^                         . 

cc:_^o^-  AnnlirAtinn  fnr  FAdAral  Assistance                             

56 
56 
56 

56 
56 

56 

2 

4 
1 

1 
2 

1 

45  minutes 

84 

CPU  A  Pnmi  On_1ft*  Pinanrifil  Qtatiie  Rpnort 

1  hour  

224 

FEMA  Forms  20-16,  20-16A,  20-16C:  Summary  Sheet  for  As- 
surances and  Certifications. 
QF  III'  Diorlnsiim  of  Lobbvina  Activities                              

20  minutes  

18.6 

10  minutes 

93 

FEMA  Form  20-20:  Budget  Information  Non-Construction  Pro- 
grams. 
Narrative  Statement 

9  7  hours            

1086.4 

4  hours  

224 
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FEMA  Forms 

No. 

of 

respondents 

(A) 

Frequency 

of 
response 

(B) 

Hours  per 

response  and 

recordkeeping 

(C) 

Annual 

burden 

hours 

(AxBxC) 

Proaress  Reoorts 

56 

5 

56 

2 
1 

1 

2  hours  

224 

Extension  or  Chanoe  Reauests                      

1  hour 

5 

Audits  of  States   Local  Governments   and 

Non-Profit  Organiza- 

30  hours  

1680 

tions. 

Total  

789 

3555.3 

Estimated  Cost:  The  total  annual 
estimated  costs  to  States  and  Indian 
tribal  governments  for  information 
collection  associated  with  management 
costs  are  $67,195.  This  calculation  is 
based  on  the  nimiber  of  burden  hours 
for  each  type  of  information  collection/ 
form,  as  indicated  above,  and  the 
estimated  wage  rates  for  those 
individuals  responsible  for  collecting 
the  information  or  completing  the 
forms. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson,  Chief,  Records  Management 
Section.  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency.  500  C 
Street,  SW.,  room  316,  Washington.  DC 
20472. 

FOR  FURTHER  INFORMATKM  CONTACT: 
Contact  Veandean  H.  Pace,  Financial 
and  Acquisition  Management  Division, 
Federal  Emergency  Management 
Agency,  500  C  Street,  SW.,  Washington, 
DC  20472,  telephone  (202)  646-3256, 
facsimile  (202)  646-3846,  or  e-mail 
veandeen.pace@fema.gov  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 


number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  email 
m  Uriel,  anderson@fema.gov. 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866.  58  FR 
51735,  October  4, 1993,  a  significant 
regulatory  action  is  subject  to  OMB 
review  and  the  requirements  of  the 
Executive  Order.  The  Executive  Order 
defines  "significant  regidatory  action" 
as  one  that  is  likely  to  result  in  a  rule 
that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more,  or 
may  adversely  affect  in  a  material  way 
the  economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs,  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

This  proposed  rule  would  not  have  an 
annual  effect  on  the  economy  of  $100 
million  or  more  and  is  not  an 
economically  significant  rule  under 
Executive  Order  12866.  Also,  we  know 
of  no  other  conditions  that  would 
qualify  the  rule  as  a  "significant 
regulatory  action"  within  the  definition 
of  section  3(f)  of  the  Executive  Order.  To 
the  extent  possible,  this  rule  adheres  to 
the  principles  of  regulation  as  set  forth 
in  Executive  Order  12866.  The  Office  of 
Management  and  Budget  has  not 
reviewed  this  rule  under  the  provisions 
of  the  Executive  Order. 

Executive  Order  13132,  Federalism 

Executive  Order  13132  sets  forth 
principles  and  criteria  that  agencies 
must  adhere  to  in  formulating  and 
implementing  policies  that  have 
federalism  implications,  that  is, 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Federal 
agencies  must  closely  examine  the 
statutory  authority  supporting  any 
action  that  would  limit  the 
policjmaaking  discretion  of  the  States, 
and  to  the  extent  practicable,  must 
consult  with  State  and  local  officials 
before  implementing  any  such  action. 

We  have  reviewed  this  proposed  rule 
under  Executive  Order  13132  and  have 
determined  that  the  rule  does  not  have 
"substantial  direct  effects  on  the  States" 
and  therefore  does  not  have  the  type  of 
federalism  implications  contemplated 
by  the  Executive  Order.  We  do  not 
foresee  that  the  rule  would  affect 
significantly  the  distribution  of  power 
and  responsibilities  among  the  various 
levels  of  government  or  limit  the 
policymaking  discretion  of  the  States. 

We  believe  that  the  publication  of  this 
proposed  rule  is  consistent  with  the 
terms  of  Executive  Order  13132.  We 
invite  comment  from  State  and  local 
representatives  on  this  important  issue. 

Executive  Order  12898,  Environmental 
Justice 

Under  Executive  Order  12898,  Federal 
Actions  to  Address  Enviroiunental 
Justice  in  Minority  Populations  and 
Low-Income  Populations,  59  FR  7629, 
February  16, 1994,  we  have  undertaken 
to  incorporate  environments  justice 
into  our  policies  and  programs.  The 
Executive  Order  requires  each  Federal 
agency  to  conduct  its  programs, 
policies,  and  activities  that  substantially 
affect  human  health  or  the  environment, 
in  a  manner  that  ensures  that  those 
programs,  policies,  and  activities  do  not 
have  the  effect  of  excluding  persons 
fi-om  participation  in,  denying  persons 
the  benefits  of,  or  subjecting  persons  to 
discrimination  because  of  their  race, 
color,  or  national  origin.  No  action  that 
we  can  anticipate  -under  the  proposed 
rule  will  have  a  disproportionately  high 
and  adverse  human  health  effect  on  any 
segment  of  the  population.  In  addition, 
the  proposed  rule  does  not  impose 
substantial  direct  compliance  costs  on 
those  communities.  Accordingly,  the 


requirements  of  the  Executive  Order  do 
not  apply  to  this  proposed  rule. 

Executive  Order  13084,  Consultation 
and  Coordination  with  Indian  Tribal 
Governments 

Under  Executive  Order  13084.  FEMA 
may  not  issue  a  regulation  that  is  not 
required  by  statute,  that  significantly  or 
luiiquely  aiffects  the  communities  of 
Indian  tribal  governments,  and  that 
imposes  substantial  direct  compliance 
costs  on  those  communities,  tmless  the 
Federal  government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  the  tribal  government, 
or  we  consult  with  those  governments. 
If  FEMA  complies  by  consulting. 
Executive  Order  13084  requires  us  to 
provide  to  the  Office  of  Management 
and  Budget  a  description  of  the  extent 
or  our  prior  consultations  with 
representatives  of  affected  tribal 
govenunents,  a  summary  of  the  natiue 
of  their  concerns,  and  a  statement 
supporting  the  need  to  issue  the 
regulation.  In  addition.  Executive  Order 
13084  requires  us  to  develop  an 
effective  process  permitting  elected 
officials  and  other  represmtatives  of 
Indian  tribal  governments  "to  provide 
meaningful  and  timely  input  in  the 
development  of  regulatory  policies  on 
matters  that  significantly  or  uniquely 
affect  their  communities." 

This  proposed  rule  is  required  by 
statute,  but  we  do  not  believe  that  it  will 
significantly  and  uniquely  affect  the 
commuiuties  of  Indian  tribal 
governments,  or  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes. 
Moreover,  the  rule  does  not  impose 
substantial  direct  compliance  costs  on 
tribal  governments,  nor  does  it  preempt 
tribal  law,  impair  treaty  rights  or  limit 
the  self-governing  powers  of  tribal 
govenunents. 

List  of  Subjects  in  44  CFR  Parts  206  and 
207 

Administrative  costs,  Administrative 
practice  and  procediue.  Disaster 
assistance.  Grant  programs, 
Management  costs.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  We  propose  to  amend  44 
CFR,  Subchapter  D— Disaster 
Assistance,  as  follows: 

l.Add  part  207  to  read  as  follows: 

PART  207— MANAGEMENT  COSTS 

Sec. 

207.1  Purpose. 

207.2  Definitions. 

207.3  Applicability  and  eligibility. 
.  207.4  Responsibilities. 


207.5  Determination  of  management  costs. 

207.6  Eligible  use  of  funds. 

207.7  Application  procedures. 

207.8  Grants  management  oversight. 

207.9  Declarations  before  October  1,  2002. 

207.10  Review  of  management  cost  rates. 

Authority:  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121-5206;  Reorganization  Plan  No.  3 
of  1978.  43  FR  41943.  3  CFR,  1979  Comp.. 
p.  329;  E.O.  12127,  44  FR  19367.  3  CFR.  1979 
Comp.,  p.  376;  E.O.  12148.  44  FR  43239.  3 
CFR,  1979  Comp..  p.  412. 

S  207.1     Purpos*. 

The  purpose  of  this  part  is  to 
implement  section  324  of  the  Stafford 
Act.  42  U.S.C.  5165b. 

{207^    Dafinitions. 

Cap  means  the  maximum  dollar 
amount  provided  to  a  State  for 
management  costs  for  a  single 
declaration. 

Chief  Financial  Officer  (CFO)  is  the 
Chief  Financial  Officer  of  FEMA.  or  his/ 
her  designated  representative. 

Cognizant  Agency  means  the  Federal 
agency  responsible  for  reviewing, 
negotiating,  and  approving  cost 
allocation  plans  or  indirect  cost 
proposals  developed  on  behalf  of  all 
Federal  agencies.  The  Office  of 
Management  and  Budget  publishes  a 
listing  of  cognizant  agencies. 

Grant  means  an  award  of  financial 
assistance.  The  management  cost  grant 
award  will  be  based  on  a  percentage  of 
the  projected  Federal  share  of  assistance 
provided  under  sections  403.  404,  406, 
407.  502.  and  503  of  the  Stafford  Act. 

Gmntee  means  the  government  to 
which  a  grant  is  awarded  that  is 
accoimtable  for  the  use  of  the  funds 
provided.  The  grantee  is  the  entire  legal 
entity  even  if  only  a  particular 
component  of  the  entity  is  designated  in 
the  grant  award  document.  Generally, 
the  State  is  the  grantee.  However,  after 
a  declaration,  an  Indian  tribal 
government  may  choose  to  be  a  grantee, 
or  may  act  as  a  subgrantee  under  the 
State  for  purposes  of  administeting  a 
grant  under  Public  Assistance  (PA)  and/ 
or  the  Hazard  Mitigation  Grant  Program 
(HMGP).  When  an  Indian  tribal 
government  has  chosen  to  act  as  grantee 
imder  PA  and/or  HMGP.  it  will  also 
assume  the  responsibilities  of  a 
"grantee"  imder  this  part  for  the 
purposes  of  administering  the 
management  costs  grant. 

Hazard  Mitigation  Grant  Program 
(HMGP)  means  the  program  authorized 
under  section  404  of  the  Stafford  Act.  42 
U.S.C.  5170c  and  implemented  at  44 
CFR  part  206.  subpart  N. 

HMGP  lock-in  means  the  maximum 
level  of  HMGP  funding  available  to  a 
grantee  for  a  particular  disaster. 


Indian  tribal  government  is  a  federally 
recognized  governing  body  of  an  Indian 
or  Alaska  Native  tribe,  band,  nation, 
pueblo,  village,  or  community  that  the 
Secretary  of  Interior  acknowledges  to 
exist  as  an  Indian  tribe  under  the 
Federally  Recognized  Tribe  List  Act  of 
1994.  25  U.S.C  479a.  This  does  not 
include  Alaska  Native  corporations,  the 
ownership  of  which  is  vested  in  private 
individuals. 

Lock-in  means  the  amount  of 
management  cost  funds  available  to  a 
grantee  for  a  particular  major  disaster  or 
emergency,  as  FEMA  determines  at  30 
days,  six  months,  and  after  the  final 
HMGP  lock-in.  The  lock-in  is  a  flat 
percentage  of  the  Federal  share  for  the 
combined  dollar  projections  for  PA  and 
HMGP. 

Management  Costs  means  funding 
made  available  by  FEMA  to  PA  and 
HMGP  grantees  for  use  by  grantees  and 
subgrantees  for  contributions  towards 
indirect  costs,  administrative  expenses, 
and  any  other  expenses  not  directly 
chargeable  to  a  specific  project. 

Project  refers  to  project  as  defined  at 
44  CFR  206.201(i)  for  PA  and  at  44  CFR 
206.431(f)  for  HMGP. 

Project  Worksheet  refers  to  FEMA 
Form  90-91.  on  which  the  scope  of 
work  and  cost  estimate  for  a  logical 
grouping  of  work  required  as  a  result  of 
a  declared  major  disaster  or  emergency 
is  documented. 

Public  Assistance  (PA)  means  the 
program  authorized  under  sections  403, 
406.  407,  418.  419,  502,  and  503  of  the 
Stafford  Act  (42  U.S.C.  5170b.  5172, 
5173.  5185.  5186. 5192.  and  5193. 
respectively)  and  implemented  at  44 
CFR  part  206,  subparts  C,  G,  and  H. 

Regional  Director  is  a  director  of  a 
regional  office  of  FEMA.  or  his/her 
designated  representative. 

Stafford  Act  refers  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  Public  Law  93-288.  as 
amended  (42  U.S.C.  5121-5206). 

State  is  any  State  of  the  United  States, 
the  District  of  Columbia.  Puerto  Rico, 
the  Virgin  Islands,  Guam,  American 
Samoa,  and  the  Commonwealth  of  the 
Northern  Mariana  Islands. 

Subgrantee  means  the  government  or 
other  legal  entity  to  which  a  grantee 
awards  a  subgrant  and  which  is 
accountable  to  the  grantee  for  the  use  of 
the  funds  provided.  Subgrantees  can  be 
a  State  agency,  local  government, 
private  non-profit  organization,  or 
Indian  tribal  government. 

We,  our  or  us  means  FEMA. 

S  207.3    Applicablltty  and  Eligibility. 

This  rule  applies  to  major  disasters 
and  emergencies  declared  by  the 
President  on  or  after  October  1.  2002. 
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Only  major  disasters  and  emergencies 
for  which  the  Public  Assistance  and/or 
Hazard  Mitigation  Grant  Programs  are 
declared  and  implemented  are  eligible 
for  funding  under  this  part. 

§207.4    Responsibilities. 

(a)  General.  This  section  identifies 
key  responsibilities  of  FEMA  and 
grantees  in  carrying  out  section  324  of 
the  Stafford  Act.  42  U.S.C.  5165b.  These 
responsibilities  are  unique  to  the 
administration  of  this  part  and  are  in 
addition  to  common  Federal 
government  requirements  of  grantees 
and  subgrantees,  consistent  with  Office 
of  Management  and  Budget  circulars 
and  other  applicable  requirements. 

(b)  FEMA.  Key  responsibilities  of 
FEMA  include: 

(1)  Determining  the  lock-in  amount 
for  management  costs  at  no  earlier  than 
30  days,  six  months,  and  after  the  final 
HMGP  lock-in  ceiling,  using  the  most 
currently  available  estimates  of 
projected  costs  (Federal  share)  of  PA 
and  HMGP. 

(2)  Obligating  funds  for  management 
costs  under  §207.5(b)  within  five  days 
of  each  applicable  lock-in  date. 

(3)  Reviewing  management  cost  rates 
not  later  than  three  years  after  this  rule 
is  in  effect  and  periodically  thereafter. 

(c)  Grantee.  Key  responsibilities  of  the 
grantee  include: 

(1)  Determining  the  amount  of 
management  cost  funding  to  be  applied 
to  eligible  costs  for  PA  and  HMGP. 

(2)  Determining  the  amount  of 
management  cost  funding  to  be  passed 
through  to  subgrantees  for  contributions 
to  their  costs  for  administering  PA  and 
HMGP  projects  and  ensuring  that  it 
provides  such  funds  to  subgrantees. 

(3)  Managing  management  cost  funds 
to  ensure  that  PA  and  HMGP  are 
properly  implemented  and  closed  out  in 
a  timely  maimer. 

(4)  Submitting  a  plan  to  the  Regional 
Director  for  expenditure  of  any 
remaining  management  costs  and 
ensuring  that  any  such  approved 
expenditures  are  closed  out  properly  in 
a  timely  manner. 

§207.5    Determination  of  management 
costs. 

(a)  General.  This  section  describes 
how  we  determine  the  amoimt  of  funds 
that  we  will  contribute  under  this  part 
for  management  costs  for  a  particular 
major  disaster  or  emergency. 

(b)  Lock-in.  We  will  determine  the 
amoimt  of  funds  that  we  will  make 
available  for  management  costs  by  a 
lock-in,  which  will  act  as  a  ceiling  for 
funds  available  to  grantees  and 
subgrantees. 

(1  j  We  will  determine  the  lock-in 
based  on  a  flat  percentage  rate  of  the 


Federal  share  for  the  combined 
programs  (PA  and  HMGP,  sections  403, 
404,  406,  407,  418,  419,  502,  and  503  of 
the  Stafford  Act,  42  U.S.C.  5170b, 
5170c.  5172,  5173,  5185, 5186, 5192, 
and  5193,  respectively).  For  major 
disaster  declarations  on  or  after  October 
1,  2002,  the  rate  will  be  4.41%.  For 
emergency  declarations  on  or  after 
October  1,  2002,  the  rate  will  be  3.16%. 

(2)  Not  earlier  than  30  days  from  the 
date  of  declaration,  we  will  provide  the 
grantee  a  preliminary  lock-in  amount  for 
management  costs  based  on  the 
combined  estimated  projections  at  that 
time  of  the  Federal  share  for  PA  and 
HMGP.  At  the  time  of  the  preliminary 
lock-in,  we  will  obligate  up  to  25 
percent  of  the  estimated  lock-in  amount 
to  grantees  separately  from  obligations 
for  PA  and  HMGP. 

(3)  For  plaiming  purposes,  we  will 
revise  the  lock-in  amoimt  at  six  nionths 
after  the  date  of  the  declaration. 

(4)  We  will  determine  the  final  lock- 
in  amount  nine  months  after  date  of 
declaration  or  after  we  determine  the 
final  HMGP  lock-in,  whichever  is  later. 
We  will  obligate  the  remainder  of  the 
lock-in  amount  to  the  grantee  at  that 
time. 

(c)  Grant  limits.  The  dollar  amount 
that  we  will  provide  to  a  grantee  for 
management  costs  for  a  single 
declaration  will  not  exceed  $20,000,000. 

(d)  Extensions  or  changes.  The 
grantee  must  justify  in  writing  to  the 
Regional  Director  any  requests  to  change 
the  amount  of  the  lock-in  or  the  cap,  or 
to  extend  the  time  before  lock-in.  The 
Regional  Director  will  reconunend  to 
the  Chief  Financial  Officer  whether  to 
approve  the  extension  or  change.  We 
will  not  make  extensions  or  changes  to 
lock-ins  without  the  approval  of  the 
Chief  Financial  Officer. 

(e)  Chief  Financial  Officer 
determination.  The  Chief  Financial 
Officer  may  change  the  amount  of  the 
lock-in  or  the  cap,  or  extend  the  time 
before  lock-in,  if  the  Chief  Financial 
Officer  determines  that  the  projections 
used  to  determine  the  lock-in  were 
inaccurate  to  such  a  degree  that  the 
change  to  the  lock-in  would  be  material, 
or  for  other  reasons  that  may  warrant 
such  changes.  The  Chief  Financial 
Officer  will  not  make  such  changes 
without  consultation  with  the  grantee 
and  the  Regional  Director. 

§  207.6    Eligible  use  of  funds. 

(a)  General.  The  grantee  has  primary 
responsibility  for  administration  of 
management  cost  activities  and 
accountability  of  funds  as  required  by 
44  CFR  part  13.  which  details  the 
general  principles  and  requirements  for 
allowable  costs  and  grants  management 


to  State,  local  and  federally  recognized 
Indian  tribal  governments. 

(b)  Grant  determinations.  Grantees 
will  determine  the  percentage  or 
amount  of  funding  used  for  each 
program  (PA  and  HMGP)  and  the 
percentage  or  amount  to  pass  through 
for  subgrantee  use  under  the  two 
programs. 

(c)  Pre-award  costs.  Pre-award  costs 
incurred  from  date  of  declaration  until 
the  application  is  submitted  and 
approved  in  accordance  with  §207.7 
may  be  eligible  for  reimbursement  by 
funds  provided  under  this  part  in 
accordance  with  44  CFR  13.22. 

(d)  Eligible  costs.  The  following 
represents  eligible  activities  for  which, 
if  not  charged  directly  to  a  project,  the 
grantee  or  subgrantee  may  use 
management  cost  funds  provided  under 
this  part  in  accordance  with  44  CFR 
13.22: 

(1)  Maintain  a  disaster  administrative 
office,  e.g.,  staff,  staff  travel, 
communications,  printing,  supplies, 
equipment,  professional  services, 
including  indirect  costs,  directly  related 
to  the  declaration  for  which  the  funds 
are  provided; 

(2)  Provide  technical  assistance  to 
disaster  community  applicants  and 
subgrantees  of  disaster  funding; 

(3)  Develop,  revise,  or  update  State 
administrative  plans  as  required  in  44 
CFR  206.207(b)  for  PA  and  44  CFR 
206.437  for  HMGP  to  assure  that  the 
plans  are  current  with  State  policies  and 
procedures  and  comply  with  program 
regulations; 

(4)  Review  local  plans  for  mitigation 
consistent  with  44  CFR  part  201; 

(5)  Assist  in  subgrantee  application 
development,  review,  and  selection  of 
projects; 

(6)  Conduct  or  assist  FEMA  or  the 
grantee  in  environmental  consideration 
reviews; 

(7)  Provide  oversight  of  grant, 
subgrant,  or  project  contract 
implementation  of: 

(i)  Grantee  and  subgrantee  cash 
management; 

(ii)  Grantee  and  subgrantee 
accounting  and  reporting,  including 
subgrantee  accounting  and  tracking  of 
progress  and  expenditure  for  projects; 

(iii)  Grantee  and  subgrantee  cost 
documentation  review; 

(iv)  Grantee  and  subgrantee 
monitoring,  including  report/desk 
reviews  and  site  visits; 

(v)  Grantee  and  subgrantee  audit 
compliance; 

(vi)  Closeout  of  subgrantee  projects, 
e.g.,  final  inspection,  reconciliation  of 
costs  and  payments,  etc.;  and 

(8)  Grantee  closeout  of  all  program 
activities. 


56136 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30,  2002 / Proposed  Rules 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002  /  Proposed  Rules 


56135 


(e)  Ineligible  direct  costs.  The 
following  represents  eligible  project- 
related  activities  which,  if  paid  with 
management  cost  funds  provided  under 
this  part,  may  not  be  charged  directly  on 
a  project  worksheet: 

(1)  Project  worksheet  and  application 
preparation; 

(2)  Small  project  validations; 

(3)  Technical  assistance; 

(4)  Environmental  consideration 
reviews; 

(5)  Project  inspections; 

(6)  Cost  reviews  and/or  financial 
audits;  and 

(7)  Quarterly  and  closeout  reports. 

(f)  Subfftmtee  costs.  Subgrantees  may 
not  charge  indirect  costs  directly  to  a 
project,  but  rather  will  consider  them 
eligible  for  funds  provided  under  this 
part. 

(g)  Overtime,  travel,  and  per  diem 
costs.  Overtime,  travel,  and  per  diem 
costs  incurred  during  work  imder 
sections  403,  407,  502,  and  503  of  the 
Stafford  Act  are  not  eligible  for 
reimbursement  under  this  part,  but 
rather  will  be  reimbursed  directly 
through  a  Project  Worksheet. 

(h)  Retained  management  cost  funds. 
We  may  allow  the  grantee  or  subgrantee 
to  retain  any  management  cost  funds  not 
needed  for  a  particular  declaration  so 
long  as  the  grantee  or  subgrantee  uses 
the  remaining  funds  to  cover  costs 
associated  with  the  disaster  programs' 
general  financial  and  grants 
management  enhancements.  Remaining 
funds  may  not  be  used  for  disaster- 
specific  PA  and  HMGP  program 
management  costs  for  any  declaration 
other  than  the  one  for  which  FEMA 
provided  them.  After  the  PA  and  HMGP 
grants  are  closed,  the  grantee  must 
submit  a  plan  in  writing  to  the  FEMA 
Regional  Director  describing  how  it 
proposes  to  expend  the  remaining 
funds.  The  Regional  Director  will 
recommend  to  the  FEMA  Chief 
Financial  Officer  whether  to  approve 
the  plan.  Examples  of  allowable  charges 
include  grants  management  training, 
financial  systems  improvements,  and 
accounting  enhancements.  All  such 
funds  expenditures  must  comply  with 
44  CFR  13.22. 

§207.7    Application  procedures. 

(a)  General.  This  section  describes  the 
procedures  to  be  used  by  the  grantee  in 
submitting  an  application  for 
management  cost  funding. 

(b)  Application  submission.  The 
grantee  must  submit  its  initial 
management  cost  application  to  the 
Regional  Director  within  30  days  of  the 
declaration.  We  must  receive  the  initial 
application  before  we  will  provide  any 
assistance  for  management  costs  imder 


this  part.  FEMA  will  work  with  the 
grantee  to  approve  or  reject  the 
application  within  30  days  after  we 
receive  the  application.  If  we  reject  the 
application,  the  grantee  will  have  30 
days  to  resubmit  it  for  reconsideration 
and  approval.  Once  we  approve  the 
application,  we  will  obligate  the  balance 
of  the  management  costs  lock-in  in 
accordance  with  §207. 5(b)(4). 

(c)  Applidation  Content.  The  grantee 
will  submit  its  management  cost 
application  to  the  RegionalDirector. 
The  application  must  include: 

(1)  Standard  Form  (SF)  424. 
Application  for  Federal  Assistance; 

(2)  FEMA  Form  20-20.  Budget 
Information — Non-Construction 
Programs  and  Budget  Narrative; 

(3)  Necessary  Assurances. 
Certifications,  and  Lobbying 
Disclosures: 

(i)  FEMA  Form  20-16,  Summary 
Sheet  for  Assurances  and  Certifications; 

(ii)  FEMA  Form  20-16A. 
Assiu'ances — Non-Construction 
Programs; 

(iii)  FEMA  Form  20-1 6C. 
Certifications  Regarding  Lobbying; 
Debarment,  Suspension  and  Other 
Responsibility  Matters;  and  Drug-Free 
Workplace  Requirements; 

(iv)  SF-LLL,  Disclosure  of  Lobbying 
Activities;  and 

(4)  Narrative  statement.  The  narrative 
statement  must  contain: 

(i)  A  description  of  which  types  of 
activities  described  in  §  207.6,  Eligible 
use  of  funds,  the  grantee  will  undertake 
with  management  costs  provided  under 
this  part; 

(ii)  A  description  of  how  the  grantee 
will  undertake  activities  described  in 
§  207.6  if  it  does  not  plan  to  use 
management  costs  provided  under  this 
part  to  support  them; 

(iii)  The  grantee's  plan  for  expending 
and  monitoring  the  funds  provided 
under  this  part  and  ensuring  sufficient 
funds  for  grant  closeout;  and 

(iv)  An  estimate  of  the  percentage  or 
amount  of  pass-through  fiuids  for 
management  costs  provided  under  this 
part  that  the  grantee  will  make  available 
to  subgrantees. 

(5)  Copies  of  the  PA  and  HMGP 
Administrative  Plans  that  were  updated 
pursuant  to  the  declaration. 

(d)  Revised  Application.  The  grantee 
must  submit  a  revised  SF  424.  FEMA 
Form  20-20  and  Budget  Narrative  to  the 
Regional  Director  after  final  lock-in  is 
determined. 

§  207.8    Grants  management  oversight. 

(a)  General.  The  grantee  has  primary 
responsibility  for  managing 
management  cost  activities  and 
accountability  of  funds  as  indicated  in 


44  CFR  part  13,  which  details  the 
general  principles  and  requirements  for 
grants  management  for  state,  local  and 
federally  recognized  Indian  tribal 
governments.  The  grantee  is  responsible 
for  ensuring  that  subgrantees  meet  all 
program  and  administrative 
requirements. 

(b)  Period  of  performance.  The 
grantee  must  expend  all  management 
cost  funds  not  later  than  six  years  from 
the  date  of  major  disaster  or  emergency 
declaration,  or  by  90  days  after  grant 
closeout.  whichever  is  sooner.  We  will 
deobUgate  and  return  to  FEMA  any 
funds  that  the  grantee  does  not  disburse 
within  six  years.  We  may  extend  this 
period  only  at  the  written  request  of  the 
grantee,  with  the  recommendation  of  the 
Regional  Director,  and  with  the 
approval  of  the  Chief  Financial  Officer. 
The  grantee  must  include  a  justification 
in  its  request  for  an  extension,  and  must 
demonstrate  that  there  is  work  in 
progress  that  can  be  completed  within 
the  extended  period  of  performance 

(c)  Reporting  requirements. 

(1)  Financial  status  reports.  The 
grantee  must  provide  quarterly  financial 
status  reports  to  the  Regional  Director  as 
required  by  the  FEMA — State 
Agreement. 

(2)  Progress  reports.  The  grantee  must 
provide  semi-annual  progress  reports  to 
the  Regional  Director  that  describe 
overall  progress  on  managing  PA  and 
HMGP.  such  as  monitoring  activities, 
results,  obstacles  to  project  completion, 
milestones,  and  upcoming  events. 
Examples  of  progress  that  can  be 
reported  are  completion  of  project 
identification  and  funding,  pending 
environmental  reviews,  and  scheduled 
technical  assistance  meetings  to  help 
local  communities  identify  projects.  The 
progress  reports  are  due  each  April  30 
and  October  30  until  the  grant  ends.  The 
final  progress  report  is  due  90  days  after 
the  grant  ends. 

[<^  Closeout.  The  grantee  has  primary 
responsibility  for  the  closeout  tasks 
associated  with  both  the  program  and 
subgrantee  requirements.  Complying 
with  each  program's  performance  period 
requirement,  Uie  grantee  must  conduct 
final  inspections  for  projects,  reconcile 
subgrantee  costs  and  payments,  resolve 
negative  audit  findings,  obtain  final 
reports  from  subgrantees  and  reconcile 
the  closeout  activities  of  subgrantees 
with  PA  and  HMGP  grant  awards. 

(e)  Audit  requirements.  Uniform  audit 
requirements  in  44  CFR  13.26  apply  to 
all  grant  assistance  provided  under  this 
part. 

(f)  Document  Retention.  In 
compliance  with  State  law  and 
procedures  and  with  44  CFR  13.42, 
grantees  must  retain  records,  including 
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source  documentation  to  support 
expenditures/costs  incurred  against  the 
grant  award,  for  three  years  from  the 
date  of  submission  of  the  final  Financial 
Status  Report  to  FEMA.  The  grantee  is 
responsible  for  resolving  questioned 
costs  that  may  result  from  the  grant 
funding  audit  during  the  three-year 
record  retention  period  and  returning 
disallowed  costs  from  ineligible 
activities. 

§  207.9    Declarations  before  October  1 , 
2002. 

(a)  General.  This  section  describes 
how  we  will  provide  management  costs 
for  PA  and  HMGP  for  major  disasters  or 
emergencies  declared  before  October  1 , 
2002. 

(b)  Direct  costs.  Eligible  direct  costs  to 
complete  approved  activities  are 
governed  by  44  CFR  part  13.  The 
eligible  direct  costs  for  administration 
and  management  of  the  program  are 
divided  into  two  categories  as  follows: 

(1)  Grantee  costs — (i)  Administrative 
costs.  We  may  provide  funds  to  the 
grantee  to  cover  the  extraordinary  costs 
that  it  incurred  to  prepare  project 
worksheets  or  applications,  final 
inspection  reports,  quarterly  reports, 
final  audits,  and  related  field 
inspections  by  State  employees, 
including  overtime  pay  and  per  diem 
and  travel  expenses,  but  not  including 
regular  time  for  such  employees.  We 
will  base  the  funds  on  the  following 
percentages  of  the  total  amount  of 
assistance  provided  (Federal  share)  for 
all  subgrantees  in  the  State  under 
sections  403,  404,  406,  407,  502,  and 
503  of  the  Stafford  Act  (42  U.S.C.  5170b, 
5170c,  5172,  5173, 5192,  and  5193, 
respectively): 

(A)  For  the  first  $100,000  of  total 
assistance  provided  (Federal  share), 
three  percent  of  such  assistance. 

(B)  For  the  next  $900,000,  two  percent 
of  such  assistance. 

(C)  For  the  next  $4,000,000,  one 
percent  of  such  assistance. 

(D)  For  assistance  over  $5,000,000, 
one-half  percent  of  such  assistance. 

(ii)  Management  costs.  Except  for  the 
items  listed  in  paragraph  (b)(l)(i)  of  this 
section,  other  administrative  costs  will 
be  paid  in  accordance  with  44  CFR 
13.22.  The  grantee  and  we  will  share 
such  costs  imder  the  cost  share 


provisions  of  applicable  PA  and  HMGP 
regulations. 

(2)  Subgrantee  administrative  costs. 
The  grantee  may  provide  funds  to  the 
subgrantee  to  cover  necessary  costs  of 
requesting,  obtaining,  and  administering 
Federal  disaster  assistance  subgrants, 
based  on  the  following  percentages  of 
net  eligible  costs  imder  sections  403, 
404,  406,  407,  502,  and  503  of  the 
Stafford  Act  (42  U.S.C.  5170b,  5170c, 
5172,  5173,  5192,  and  5193, 
respectively),  for  an  individual 
applicant  (applicants  in  this  context 
include  State  agencies): 

(i)  For  the  first  $100,000  of  net  eligible 
costs,  three  percent  of  such  costs. 

(ii)  For  the  next  $900,000,  two  percent 
of  such  costs. 

(iii)  For  the  next  $4,000,000,  one 
percent  of  such  costs. 

(iv)  For  those  costs  over  $5,000,000, 
one-half  percent  of  such  costs. 

(c)  Indirect  costs — (1)  Grantee. 
Indirect  costs  of  administering  the 
disaster  program  are  eligible  in 
accordance  with  the  provisions  of  44 
CFR  part  13  and  OMB  Circular  No.  A- 
87,  if  the  grantee  provides  us  with  an 
Indirect  Cost  Rate  approved  by  its 
Cognizant  Agency. 

(2)  Subgrantee.  No  indirect  costs  of  a 
subgrantee  are  separately  eligible 
because  all  costs  are  to  be  either  charged 
directly,  or  covered  by  the  subgrantee 
administrative  costs  allowed  under 
paragraph  (b)(2)  of  this  section. 

(d)  Availability.  We  will  reimburse 
allowable  costs  as  described  in  this 
section  for  a  maximum  of  six  years  from 
date  of  the  major  disaster  or  emergency 
declaration.  The  pmod  may  only  be 
extended  at  the  written  request  of  the 
grantee  justifying  the  extension  to  the 
FEMA  Regional  Director  and  with  the 
approval  of  the  FEMA  Chief  Financial 
Officer. 


§207.10 
rates. 


Review  of  management  cost 


(a)  We  will  review  management  cost 
rates  not  later  than  three  years  after  this 
rule  is  in  effect  and  periodically 
thereafter. 

(b)  In  order  for  FEMA  to  review  the 
management  cost  rates  established,  the 
grantee  and  subgrantee  must  document 
all  costs  expended  for  management 
costs  (including  cost  ovemms)  and  in 
accordance  with  44  CFR  part  13  and  the 


approved  grant  award  budget.  After 
review  of  this  dociunentation,  we  will 
determine  whether  the  established 
management  cost  rate  is  adequate  for  the 
administration  and  closeout  of  the  PA 
and  HMGP  programs. 

(c)  We  will  publish  as  a  Notice  in  the 
Federal  Register  any  changes  to  the 
management  cost  rates. 

PART  206— FEDERAL  DISASTER 
ASSISTANCE  FOR  DISASTERS 
DECLARED  ON  OR  AFTER 
NOVEMBER  23, 1988 

2.  The  authority  citation  for  part  206 
continues  to  read: 

Authority:  The  Robert  T.  Stafford  Disaster 
Relief  and  Emergency  Assistance  Act,  42 
U.S.C.  5121  et  seq.;  Reorganization  Plan  No. 
3  of  1978,  43  FR  41943,  3  CFR,  1978  Comp., 
p.  329;  E.O.  12127,  44  FR  19367,  3  CFR,  1979 
Comp.,  p.  376;  E.O.  12148,  44  FR  43239,  3 
CFR,  1979  Comp.,  p.  412;  E.O.  12673,  54  FR 
12571,  3  CFR,  1989  Comp.,  p.  214. 

Subpart  H — Public  Assistance 

3.  Amend  §206.228  as  follows: 

(a)  Remove  paragraphs  (a)(2),  (a)(3) 
and  (b),  and  reserve  paragraph  (b). 

(d)  Redesignate  paragraph  (a)(4)  as 
paragraph  (a)(2). 

(e)  Add  paragraph  (a)(3)  to  read  as 
follows: 

§206.228    Allovvable  costs. 

(a)  Eligible  direct  costs.  *   *  * 

(3)  Administrative  and  management 
costs  for  major  disasters  and 
emergencies  will  be  paid  in  accordance 
with  44  CFR  part  207. 

(b)  [Reserved] 

4.  Revise  §  206.439(a)  to  read  as 
follows: 

Subpart  N— Hazard  MMfatlon  Grant 
Program 

§206.439    Allowable  costs. 

(a)  General.  Administrative  and 
management  costs  for  major  disasters 
and  emergencies  will  be  paid  in 
accordance  with  44  CFR  part  207. 

***** 

Dated:  August  20,  2002. 
David  A.  Trissell, 

Acting  General  Counsel. 

[FR  Doc.  02-21890  Filed  8-29-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

Rehabilitation  Research  and  Training 
Center  (RRTC)  Program 

AGENCY:  National  Institute  on  Disability 

and  Rehabilitation  Research  (NIDRR), 

Office  of  Special  Education  and 

Rehabilitative  Services,  Department  of 

Education. 

ACTION:  Notice  of  final  priorities. 

summary:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  announces  two  final  priorities, 
one  on  Aging-Related  Changes  in 
Impairment  for  Persons  Living  with 
Physical  Disabilities  and  one  on 
Personal  Assistance  Services  (PAS) 
under  the  Rehabilitation  Research  and 
Training  Center  (RRTC)  Program  for  the 
National  Institute  on  Disability  and 
Rehabilitation  Research  (NIDRR).  The 
Assistant  Secretary  may  use  one  or  more 
of  these  priorities  for  competitions  in 
FY  2003  and  in  later  years.  We  take  this 
action  to  focus  research  attention  on  an 
identified  national  need.  We  intend 
these  priorities  to  improve  the 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 
EFFECTIVE  DATE:  These  priorities  are 
effective  September  30,  2002. 
FOfi  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  teleconunimications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Description  of  the  Rehabilitation 
Research  and  Training  Centers  (RRTC) 
Program 

The  RRTCs  conduct  coordinated  and 
integrated  advanced  programs  of 
research  targeted  toward  the  production 
of  new  Icnowledge,  to  improve 
rehabilitation  methodology  and  service 
delivery  systems,  alleviate  or  stabilize 
disabling  conditions,  or  promote 
maximum  social  and  economic 
independence  for  persons  with 
disabilities.  RRTCs  operate  in 
collaboration  with  institutions  of  higher 
education  or  providers  of  rehabilitation 
or  other  appropriate  services. 
Additional  information  on  the  RRTC 


program  can  be  found  at:  http:// 
www.  ed.gov/offices/OSERS/NIDRR/ 
Programs/res_program.html#RRTC. 

General  Requirements 

The  RRTC  must: 

•  Carry  out  coordinated  advanced 
programs  of  rehabilitation  research; 

•  Provide  training,  including 
graduate,  pre-service,  and  in-service 
training,  to  help  rehabilitation 
persoimel  more  effectively  provide 
rehabilitation  services  to  individuals 
with  disabilities; 

•  Provide  technical  assistance  to 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Disseminate  informational  materials 
to  individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties; 

•  Serve  as  a  center  for  national 
excellence  in  rehabilitation  research  for 
individuals  with  disabilities,  their 
representatives,  providers,  and  other 
interested  parties. 

These  priorities  reflect  issues 
discussed  in  the  New  Freedom  Initiative 
(NFI)  and  NIDRR's  Long-Range  Plan  (the 
Plan).  The  NFI  can  be  accessed  on  the 
Internet  at:  http://www.whitehouse.gov/ 
news/freedominitiative/ 
freedominiative.html. 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

We  published  a  notice  of  proposed 
priorities  (NPP)  for  these  programs  in 
the  Federal  Register  on  May  20,  2002 
(67  FR  35692). 

There  are  no  differences  between  the 
NPP  and  this  notice  of  final  priorities 
(NFP). 

The  backgrounds  for  each  of  the 
priorities  were  published  in  the  NPP. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPP,  several  parties  submitted 
comments  on  the  proposed  priorities  (18 
parties  for  the  Aging-Related  Changes  in 
Impairment  for  Persons  Living  with 
Physical  Disabilities  and  12  parties  for 
the  PAS).  An  analysis  of  the  conunents 
is  published  as  an  appendix  at  the  end 
of  this  notice.  We  discuss  comments 
under  the  priority  to  which  they  pertain. 

Generally,  we  do  not  address 
technical  and  other  minor  changes  and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  these  priorities,  we  invite  applications 
through  a  notice  in  the  Federal  Re^ster. 
When  inviting  applications  we  designate  the 
priority  as  absolute,  competitive  preference. 


or  invitational.  The  effect  of  each  type  of 
priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority: 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  competitve 
priority  over  an  application  of 
comparable  merit  that  does  not  meet  the 
priority  (34  CFR  75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  an 
application  that  meets  the  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priorities 

Priority  1 — Aging-Related  Changes  in 
Impairment  for  Persons  Living  With 
Physical  Disabilities 

This  priority  supports  one 
Rehabilitation  Research  and  Training 
Center  on  Aging-Related  Changes  in 
Impairment  for  Persons  Living  with 
Physical  Disabilities.  The  purpose  of  the 
priority  is  to  generate  new  knowledge 
regarding  the  characteristics, 
prevalence,  and  distribution  of  these 
changes,  their  interrelationships  with 
lifestyle  and  envirormiental  factors,  and 
their  consequences  on  health,  activity, 
and  participation  across  the  life  span. 
The  priority  seeks  to  improve 
rehabilitation  outcomes  by  encouraging 
innovative  interventions  aimed  at 
preventing  or  minimizing  the  impact  of 
aging-related  changes  on  the  well-being 
and  productivity  of  persons  with 
physical  disabilities.  The  RRTC  is 
required  to  conduct  significant  and 
substantial  cross-disability  research  and 
is  encoiuaged  to  collaborate  with  one  or 
more  institutions,  for  the  purposes  of 
ensiiring  inclusion  of  multidisciplinary 
expertise  across  disability  groups,  and 
sufficient  sample  size  and 
methodological  rigor  to  generate  robust 
findings. 

The  RRTC  must: 

(1)  Clarify  definitions  and  critically 
review  and  analyze  strategies  to 
measure  aging-related  changes  in 
physical,  psychological,  and  sensory 
impairment  within  and  across  at  least 
two  physical  disabilities  such  as,  but 
not  limited  to.  Spinal  Cord  Injury  (SCI), 
Cerebral  Palsy,  Post-Polio  Syndrome, 
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Muscular  Dystrophy,  and  Multiple 
Sclerosis; 

(2)  Using  the  disabilities  selected, 
document  aging-related  changes  and 
examine  variations  in  terms  of 
prevalence,  magnitude  of  change,  timing 
of  onset  (age  and  diuation  of  disability), 
onset  severity  and  socio-demographic 
distribution  within,  and  between  study 
groups; 

(3)  Develop  a  conceptual  model, 
grounded  in  an  appropriate  theoretical 
framework,  of  aging-related  changes  in 
impairment  that:  (a)  predicts 
determinants  of  increases  or  stability  in 
severity  of  impairment  such  as  age, 
disability,  lifestyle,  or  envirormiental 
factors;  (b)  quantifies  the 
interrelationships  between  stability  and 
increases  in  impairment  and  the 
occurrence  of  secondary  health 
conditions;  and  (c)  evaluates  the 
consequences  of  changes  in  impairment 
on  activity  and  participation  across 
major  life  domains; 

(4)  Using  the  model  (see  (3))  as  a 
framework,  identify  or  develop  and 
evaluate  rehabilitation  techniques  or 
interventions,  or  both,  to  mitigate  the 
direct  consequences  of  changes  in 
impairment  on  health,  activity 
limitations,  and  participation  in 
employment,  family  life,  independent 
living,  community  integration,  and 
leisure  and  recreational  activities;  and 

(5)  Develop,  implement,  and  evaluate 
a  comprehensive  plan  to  train 
policymakers,  researchers,  practitioners, 
service  providers  and  advocates  in 
rehabilitation  and  disability-related 
fields,  and  consumers  and  family 
members  about  aging-related  changes  in 
impairment,  and  the  consequences  for 
health,  participation  and  quality  of  life 
of  individuals  with  physical  disabilities. 

In  carrying  out  the  purposes  of  the 
priority,  the  RRTC  must: 

•  Develop  and  implement  during  the 
first  year  of  the  grant,  and  in 
consultation  with  the  National  Center 
on  Dissemination  of  Disability  Research 
(NCDDR),  a  comprehensive  plan  that 
promotes  broad  dissemination  to  both 
consumer  and  professional  audiences; 

•  Involve  consumers  and  family 
members  as  appropriate  in  all  stages  of 
research  and  related  activities; 

•  Address  the  imique  needs  of 
individuals  aging  with  physical 
disabilities  who  are  members  of  groups 
that  have  traditionally  been 
imderrepresented,  and  demonstrate  use 
of  culturally  appropriate  methods  of 
data  collection,  measurement  and 
dissemination; 

•  Collaborate  on  projects,  as 
appropriate,  with  NIDRR-funded 
RRTCs,  Rehabilitation  Engineering 
Research  Centers  (RERCs),  and  Model 


Systems,  and  other  public  and  private 
agencies  and  institutions; 

•  In  the  fourth  year  of  the  project, 
conduct  a  state-of-the-science  national 
conference  to  disseminate  and  discuss 
the  results  of  the  research  with 
researchers,  policymakers,  consumers, 
family  members,  and  other  stakeholders; 
and 

•  Demonstrate  appropriate 
multidisciplinary  linkages  to  Geriatrics, 
Gerontology  and  Rehabilitation. 

Priority  2 — Personal  Assistance  Services 

This  priority  supports  one 
Rehabilitation  Research  and  Training 
Center  on  PAS.  The  purpose  of  this 
priority  is  to  support  methodologically 
rigorous  collaborative  research  to 
generate  new  knowledge  that  informs 
service  delivery  providers  and 
policymakers  regarding  the  need  for  and 
provision  of  PAS  at  the  worksite,  in  the 
community,  and  in  home-based  settings 
for  individuals  with  physical,  sensory, 
cognitive,  psychiatric,  and  multiple 
disabilities. 

The  activities  are: 

(1)  Identify  or  develop,  or  both, 
evaluate,  and  disseminate  best  practices 
for  PAS  at  the  worksite  to  facilitate 
employment  of  individuals  with 
disabilities  who  need  such 
accommodations ; 

(2)  Identify  or  develop,  or  both, 
evaluate,  and  disseminate  best  practices 
for  PAS  in  commimity-  and  home-based 
settings  to  facilitate  maximum 
integration  and  participation  by 
working-age  and  older  adults  with 
disabilities; 

(3)  Conduct  research  on  the  PAS 
workforce  and  workforce  development 
that  reflects  geographic  diversity  and 
addresses  PAS  workforce  recruitment, 
retention,  compensation  and  benefits; 
professional  training,  development,  and 
networking,  for  PAS  providers, 
including  communication  between 
individual,  group,  public  and  private 
PAS  providers;  and  crossover  issues 
between  disability  and  aging  providers; 

(4)  Identify  and  analyze  existing 
model  State  and  Federal  PAS  policies 
and  programs,  and  develop  a  database  to 
inventory  the  results; 

(5)  Evaluate  and  determine  the  impact 
on,  and  relevance  to,  PAS  at  the 
worksite  and  in  the  community  of 
recent  policy  initiatives,  such  as  E.O. 
13207  implementing  the  Olmstead 
decision  (Olmstead  v.  LC,  527  U.S. 
581),  the  NFI,  and  other  systems  change 
activities  for  changes  to  existing  State 
and  Federal  policies  and  programs; 

(6)  Conduct  research  on  the 
relationship  between  formal  and 
informal  PAS  and  caregiving  support, 
and  on  the  role  of  assistive  technology 


(AT)  in  complementing  personal 
assistance  to  enhance  the  function, 
access,  independent  living,  and  quality 
of  life  of  working-age  and  older  adults 
with  disabilities.  In  addition,  identify 
and  evaluate  barriers  to  obtaining  and 
using  multiple  sources  of  support:  and 

(7)  Identify,  develop,  and  evaluate 
models  to  eliminate  barriers 
encountered  by  working-age  and  older 
adults  with  disabilities  in  accessing  and 
utilizing  both  formal  and  informal  PAS 
and  AT  to  support  employment, 
functional  independence,  and 
community  integration. 

In  addition  to  proposed  activities,  in 
carrying  out  these  priorities,  the 
applicant  must: 

•  Involve  individuals  with 
disabilities  or  their  family  members,  or 
both  and  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented,  as  appropriate,  in  all 
stages  of  research  and  related  activities; 

•  In  the  fourth  year  of  the  project, 
conduct  a  state-of-the-science  national 
conference  to  disseminate  and  discuss 
the  results  of  the  research  with 
researchers,  policymakers,  consumers, 
and  other  stakeholders; 

•  Coordinate  with  other  entities 
carrying  out  related  research  or  training 
activities;  and 

•  Identify  coordination 
responsibilities  through  consultation 
with  the  NIDRR  project  officer. 

Intergovernmental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  diis  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  offu  iai 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://w^%'w.access.gpo.go\/nara/ 
index.html. 
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Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  August  27,  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix — ^Analysis  of  Comments  and 
Changes 

Priority  1 — Aging  Related  Changes  in 
Impairment  for  Persons  Living  with  Physical 
Disabilities 

Comments:  Several  commenters  said  by 
shifting  the  target  population  focus  of  this 
RRTC  from  SCI  specific  to  cross-disability, 
the  ongoing  research  and  training  efforts  to 
address  the  unique  needs  and  issues  of  the 
aging  SCI  population  will  be  diluted. 

Discussion:  The  priority  allows  applicants 
the  discretion  to  propose  investigation  across 
two  or  more  physical  disability  groups,  one 
of  which  may  be  SCI.  Further,  it  is  not  the 
intent  of  the  Department  of  Education  to  de- 
emphasize  the  need  and  value  of  SCI 
research  or  dilute  ongoing  research  efforts  in 
the  field  of  aging  and  SCI.  This  is 
demonstrated  by  review  of  NIDRR's  research 
portfolio,  in  which  funded  Field-Initiated 
Projects,  RERCs,  SCI  Model  Systems,  and 
other  RRTCs  focus  some  of  their  research  and 
development  efforts  either  directly  or 
indirectly  on  issues  of  aging  and  SCI. 

Change:  None. 

Comments:  Several  commenters  suggested 
that  the  shift  in  focus  and  title  of  the 
currently  funded  RRTC  on  Aging  with  SCI  to 
the  RRTC  on  Aging-Related  Changes  in 
Impairment  for  Persons  Living  with  Physical 
Disabilities  constitutes  a  change  that  requires 
formal  announcement  and  opportunity  for 
public  comment  as  stipulated  in  Executive 
Order  12866 

Discussion:  Executive  Order  12866 
establishes  a  requirement  to  seek  public 
comment  on  rules  adopted  for  new 
competitions.  There  is  no  obligation  to  take 
public  comment  on  refocusing  current 
competitions  or  not  renewing  old 
competitions.  This  NIDRR  priority  is  not 
deemed  to  be  new,  but  simply  a  redirection 
in  focus  with  a  goal  of  fostering 
interdisciplinary  research  collaboration  and 
inclusion  across  disability  groups  that  have 
been  identified,  empirically  and  anecdotally. 
as  experiencing  similar  aging-related  changes 
and  declines.  As  the  current  priority  requires 
a  cross-disability  research  design,  it  does  not 
prohibit  the  inclusion  of  the  SCI  population 
as  one  of  the  physical  disability  groups  to  be 
studied. 

Change:  None. 

Priority  2 — Personal  Assistance  Services 

Comments:  Several  commenters  noted  the 
extensive  scope  of  work  proposed  for  the 
RRTC  and  recommended  that  the  scope  of 
work  he  revised.  Some  comments  related  to 
the  significant  set  of  activities  proposed  for 
a  single  RRTC.  Comments  included  a  variety 
of  suggestions  to  parse  the  work  for  this 
RRTC  including  a  focus  primarily  on  workers 
who  provide  PAS  and  on  home  and 
community-based  PAS,  with  separate  RRTCs 
created  to  focus  on  PAS  at  the  worksite.  At 
the  same  time,  other  commenters 


underscored  the  interrelationship  between 
PAS  and  participation  outcomes  at  home,  in 
the  community,  and  at  the  workplace. 

Discussion:  NIDRR  agrees  that  the  scope  of 
work  for  the  proposed  RRTC  on  PAS  is 
substantial.  In  developing  the  proposed 
RRTC,  we  considered  existing  literature  and 
data,  reports,  and  reviews  related  to  previous 
NIDRR-funded  work  on  PAS,  conference 
findings,  discussions  with  other  Federal 
agencies,  and  the  current  policy  framework 
related  to  PAS.  Following  the  numerous 
review  activities,  we  discussed  the  range  of 
critical  issues  for  such  an  RRTC.  As  a  result, 
we  concluded  that  there  is  an  urgent  need  to 
address  PAS  across  the  continuum  of  the 
lived  experience  of  people  who  need  such 
services.  In  policy  and  practice,  we  must 
work  to  develop  knowledge  to  facilitate 
resources  that  assure  quality  PAS  across  a 
range  of  daily  activities  in  a  variety  of 
environments.  As  an  example,  PAS  at  the 
worksite  could  be  necessary  and  available 
but  may  be  of  little  value  if  an  individual 
lacks  such  services  at  home  and  cannot  tend 
to  personal  needs  in  order  to  prepare  for  the 
workday.  There  may  be  value  in  conducting 
research  or  development  activities  associated 
with  a  specific  type  of  service  or  for  a  single 
range  of  needs.  However,  we  think  there  is 
a  critical  need  to  first  develop  a  coordinated 
effort  in  light  of  recent  policy  initiatives. 

Change:  None. 

Comments:  Several  commenters  suggested 
resources  that  might  be  helpful  in  carrying 
out  the  goals  of  the  priority.  These  included 
models  of  support  organizations  for  personal 
care  attendants  (PCA)  and  entities 
conducting  research  related  to  that  proposed 
in  the  priority. 

Discussion:  NIDRR  is  very  appreciative  of 
the  many  offers  of  support  and  resources  we 
received  from  commenters.  Through  the 
NIDRR  project  officer,  we  will  work  with  the 
successful  applicant  to  assure  coordination 
as  appropriate. 

Change:  None. 

Comments:  Several  commenters  noted  the 
need  to  study  PAS  across  a  range  of 
disabilities  including  cognitive,  psychiatric, 
and  sensory  disabilities. 

Discussion:  NIDRR  agrees  that  there  is  a 
need  to  address  PAS  across  a  range  of 
disabilities  and  has  required  that  applicants 
propose  methodologies  for  doing  so.  In  some 
cases,  solid  research  may  be  available  and 
can  be  evaluated  and  inventoried  for 
policymakers,  consumers,  service  providers, 
and  others.  For  some  domains  of  disability, 
new  and  creative  approaches  must  be 
developed.  As  an  example,  two  commenters 
claimed  that  there  is  insufficient  literature 
related  to  PAS  for  individuals  with 
disabilities  associated  with  mental  health 
and,  as  a  result,  suggested  a  strong  emphasis 
on  cognitive  and  psychiatric  disabilities. 
Regarding  sensory  disabilities,  an  applicant 
may  choose  to  include  activities  associated 
with  such  disabilities  within  the  range.of  its 
proposal.  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
adopt  the  same  approach.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Change:  None. 

Comments:  Two  commenters  discussed 
dissemination  and  training  activities.  One 


suggested  that  the  priority  include  a  national 
website  to  serve  as  a  referral  tool  for 
consumers  who  need  PCAs  and  a  source  of 
training  on  consumer-controlled  PAS. 
Another  noted  the  need  to  disseminate 
information  about  how  people  with  various 
disabilities  utilize  PAS  and  AT  and  the  range 
of  service  delivery  models  available  across 
different  types  of  disabilities. 

Discussion:  An  applicant  must  propose 
modes  of  dissemination  and  training  and 
could  include  such  activities;  however, 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
these  particular  methodologies.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposal. 

Change:  None. 

Comments:  Several  commenters  suggested 
research  issues  to  be  addressed  as  part  of  the 
priority.  These  included  current  public 
policies  that  facilitate  or  hinder  provision  of 
PAS;  shortages  of  longterm  care  workers; 
quality  and  legal  accountability  of  consumer- 
directed  PAS;  international  issues;  use  of  a 
business  model  to  study  work-related  PAS; 
and  the  value  of  PAS  for  participation  of 
people  with  disabilities. 

Discussion:  An  applicant  must  address 
issues  associated  with  policies  to  facilitate 
provision  of  and  payment  of  PAS  and 
development  of  well-trained  workers  to 
provide  PAS.  An  applicant  must  also 
investigate  provision  of  adequate  PAS  at 
home,  in  the  community,  and  the  places 
where  individuals  with  disabilities  work. 
Within  each  of  the  broad  areas  of  research, 
there  are  many  possible  approaches  to 
conducting  research.  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  adopt  the  same  approach.  The 
peer  review  process  will  evaluate  the  merits 
of  the  proposal. 

Change:  None. 

Comments:  One  commenter  noted  that 
there  is  a  substantial  body  of  research  about 
PAS.  The  commenter  suggested  that  existing 
research  must  be  used  as  a  base,  without 
redundancy  by  the  proposed  RRTC. 

Discussion:  NIDRJ?  agrees  that  existing 
research  may  be  considered  by  the  applicant. 
It  is  our  goal  to  foster  work  that  expands 
upon  existing  knowledge  or  that  addresses 
key  issues  that  have  received  inadequate 
attention  in  past  research.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Change:  None. 

Comments:  Two  commenters  underscored 
the  financial  issues  of  PAS.  noting  that 
funding  for  PAS  is  critical.  The  commenters 
noted  that  public  policies  associated  with 
funding  must  be  evaluated  and  that  empirical 
research  is  needed  to  address  the  economic 
and  participation  effects  of  PAS. 

Discussion:  NIDRR  agrees  that  funding  of 
PAS  is  a  fundamental  issue  for  people  who 
need  such  services.  As  noted  in  the  priority, 
public  policies  associated  with  PAS  must  be 
carefully  evaluated.  Research  could  address  a 
range  of  issues  associated  with  the  beneRts 
of  PAS.  The  NFI,  Olmstead,  and  other 
systems  change  activities  provide  a  current 
context  for  developing  such  activities. 

Change:  None. 

Comments:  Two  commenters  suggested 
that  the  priority  require  activities  associated 
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with  education-related  PAS.  One  comment 
noted  that  parents  of  children  with 
disabilities  need  reliable  PAS  for  their 
children,  including  school-based  services,  so 
that  they  might  pursue  employment.  A 
second  conmient  emphasized  a  need  to  study 
PAS  for  working-aged  youth  transitioning 
from  school  to  work  and  for  those  in 
postsecondary  educational  institutions. 

Discussion:  NIDRR  agrees  that  signiBcant 
issues  exist  related  to  both  school-based 
services  and  transition.  NIDRR  has  no  basis 
to  determine  that  all  applicants  should  be 
required  to  study  PAS  in  school  or  transition 
settings.  An  applicant  could  propose  to 
investigate  PAS  for  youth.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposal. 

Change:  None. 

[FR  Doc.  02-22277  Filed  8-29-02;  8:45  am] 
BIUJNG  CODE  4000-01-U 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.:  84.1 33B] 

Offics  of  Special  Education  and 
Rahalililtative  Services.  National 
InsUtuta  on  Disability  and 
Rahabilitation  Research— 
RehaMlllation  Research  and  Training 
Centers  (RRTC)  Program;  Notice 
invWng  applications  for  fiscal  year  (FY) 
2003 

Note  to  Applicants:  This  notice  is  a 
complete  application  package.  Together  with 
the  statute  authorizing  the  program  and  the 
Education  Department  General 
Administrative  Regulations  (EDGAR),  this 
notice  contains  all  of  the  information, 


application  forms,  and  instructions  you  need 
to  apply  for  a  grant  under  this  competition. 

Purpose  of  the  Program 

The  purpose  of  the  RRTC  program  is 
to  improve  the  effectiveness  of  services 
authorized  under  the  Rehabilitation  Act 
of  1973  (the  Act),  as  amended. 

For  FY  2003,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
PRIORITIES  section  of  this  application 
notice.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 


Application  Notice  for  Fiscal  Year  2003 

[Rehat)ilitation  Research  Training  Centers,  CFDA  No.  84.133B1 


Funding  priority 

Application 
available 

Deadline  for 
transmittal  of 
applications 

Estimated 

available 

funds 

^fl'^T    ^    Estimated 
.^^nw~.r  '    number  of 
amount  (per  ;       awards 
year)-       \      ^^^''^^ 

j A 

Project  pe- 
riod 
(months) 

84.133B-10  Aging-Related  Changes  in  Impair- 
nwntfor  Persons  Living  with  Physkaal  Disabil- 
ities 

B4.133B-11  Personal  Assistance  Services 

August  30, 
2002 

August  30, 
2002 

September  30, 
2002 

September  30, 
2002 

$700,000 
900,000 

$700,000 
900.000 

1 
1 

60 
60 

*NOTE  We  wiH  reject  without  consideration  any  application  that  proposes  a  budget  exceeding  the  stated  maximum  award  amount  in  any  year 
(See  34  CFR  75.104(b)). 
NOTE:  The  Department  is  not  bound  by  any  estimates  in  this  notice. 


Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  (»ganizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85, 
86  and  97,  and  (b)  The  program 
regulations  34  CFR  part  350. 

Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priorities  in  the 
notice  of  final  priorities  for  these 
programs,  published  elsewhere  in  this 
issue  of  the  Federal  Register.  The 
priorities  are: 
Priority  1 — Aging-Related  Changes  in 

Impairment  for  Persons  Living  with 

Physical  Disabilities 
Priority  2 — Personal  Assistance  Services 
For  FY  2003,  these  priorities  are 
absolute  priorities.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  one  or  more  of 
these  priorities. 


Selection  Criteria 

We  use  the  following  selection  criteria 
to  evaluate  applications  imder  this 
program.  The  maximum  score  for  all  of 
these  criteria  is  100  points.  The 
maximum  score  for  each  criterion  is 
indicated  in  parentheses. 

An  additional  10  points  may  be 
earned  by  an  applicant  depending  on 
how  well  they  meet  the  additional 
selection  criterion  elsewhere  in  this 
notice. 

(a)  Importance  of  the  problem  (6 
points  total). 

(1)  The  Secretary  considers  the 
importance  of  the  problem. 

(2)  In  determining  the  importance  of 
the  problem,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  applicant 
clearly  describes  the  need  and  target 
population  (2  points). 

(ii)  The  extent  to  which  the  proposed 
activities  address  a  significant  need  of 
those  who  provide  services  to 
individuals  with  disabilities  (2  points). 

(iii)  The  extent  to  which  the  proposed 
project  will  have  beneficial  impact  on 
the  target  population  (2  points). 

(b)  Responsiveness  to  an  absolute  or 
competitive  priority  (4  points  total). 


(1)  The  Secretary  considers  the 
responsiveness  of  the  application  to  the 
absolute  or  competitive  priority 
published  in  the  Federal  Register. 

(2)  In  determining  the  responsiveness 
of  the  application  to  the  absolute  or 
competitive  priority,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
addresses  all  requirements  of  the 
absolute  or  competitive  priority  (2 
points). 

(ii)  The  extent  to  which  the 
applicant's  proposed  activities  are  likely 
to  achieve  the  piuposes  of  the  absolute 
or  competitive  priority  (2  points). 

(c)  Design  of  research  activities  (35 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  research 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  research 
activities  constitute  a  coherent, 
sustained  approach  to  research  in  the 
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field,  including  a  substantial  addition  to 
the  state-of-the-art  (5  points). 

(ii)  The  extent  to  which  the 
methodology  of  each  proposed  research 
activity  is  ineritorious,  including 
consideration  of  the  extent  to  which — 

(A)  The  proposed  design  includes  a 
comprehensive  and  informed  review  of 
the  current  literature,  demonstrating 
knowledge  of  the  state-of-the-art  (5 
points); 

"(B)  Each  research  hypothesis  is 
theoretically  soimd  and  based  on 
current  knowledge  (5  points); 

(C)  Each  sample  population  is 
appropriate  and  of  sufficient  size  (5 
points); 

(D)  The  data  collection  and 
measurement  techniques  are 
appropriate  and  likely  to  be  effective  (5 
points);  and 

(E)  The  data  analysis  methods  are 
appropriate  (5  points). 

(iii)  The  extent  to  which  anticipated 
research  results  are  likely  to  satisfy  the 
original  hypotheses  and  could  be  used 
for  planning  additional  research, 
including  generation  of  new  hypotheses 
where  applicable  (5  points). 

(d)  Design  of  training  activities  (12 
points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  training  activities 
is  likely  to  be  effective  in  accomplishing 
the  objectives  of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  proposed 
training  materials  are  likely  to  be 
effective,  including  consideration  of 
their  quality,  clarity,  and  variety  (2 
points). 

(ii)  The  extent  to  which  the  proposed 
training  methods  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iii)  The  extent  to  which  the  proposed 
training  content — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (2  points);  and 

(B)  If  relevant,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  proposed  project  (1 
point). 

(iv)  The  extent  to  which  the  proposed 
training  materials,  methods,  and  content 
are  appropriate  to  the  trainees, 
including  consideration  of  the  skill  level 
of  the  trainees  and  the  subject  matter  of 
the  materials  (2  points). 

(v)  The  extent  to  which  the  proposed 
training  materials  and  methods  are 
accessible  to  individuals  with 
disabilities  (1  point). 

(vi)  The  extent  to  which  the  applicant 
is  able  to  carry  out  the  training 


activities,  either  directly  or  through 
another  entity  (2  points). 

(e)  Design  of  dissemination  activities 
(9  points  total). 

(1)  The  Secretary  considers  the  extent 
to  which  the  design  of  dissemination 
activities  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  content  of 
the  information  to  be  disseminated — 

(A)  Covers  all  of  the  relevant  aspects 
of  the  subject  matter  (1  point);  and 

(B)  If  appropriate,  is  based  on  new 
knowledge  derived  from  research 
activities  of  the  project  (1  point). 

(ii)  The  extent  to  which  the  materials 
to  be  disseminated  are  likely  to  be 
effective  and  usable,  including 
consideration  of  their  quality,  clarity, 
variety,  and  format  (2  points). 

(iii)  The  extent  to  which  the  methods 
for  dissemination  are  of  sufficient 
quality,  intensity,  and  duration  (2 
points). 

(iv)  The  extent  to  which  the  materials 
and  information  to  be  disseminated  and 
the  methods  for  dissemination  are 
appropriate  to  the  target  population, 
including  consideration  of  the 
familiarity  of  the  target  population  with 
the  subject  matter,  format  of  the 
information,  and  subject  matter  (2 
points). 

(v)  The  extent  to  which  the 
information  to  be  disseminated  will  be 
accessible  to  individuals  with 
disabilities  (1  point). 

(f)  Design  of  technical  assistance 
activities  (4  points  total). 

( 1 )  The  Secretary  considers  the'extent 
to  which  the  design  of  technical 
assistance  activities  is  likely  to  be 
effective  in  accomplishing  the  objectives 
of  the  project. 

(2)  In  determining  the  extent  to  which 
the  design  is  likely  to  be  effective  in 
accomplishing  the  objectives  of  the 
project,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  methods 
for  providing  technical  assistance  are  of 
sufficient  quality,  intensity,  and 
duration  (1  point). 

(ii)  The  extent  to  which  the 
information  to  be  provided  through 
technical  assistance  covers  all  of  the 
relevant  aspects  of  the  subject  matter  (1 
point). 

(iii)  The  extent  to  which  the  technical 
assistance  is  appropriate  to  the  target 
population,  including  consideration  of 
the  knowledge  level  of  the  target 
population,  needs  of  the  target 


population,  and  format  for  providing 
information  (1  point). 

(iv)  The  extent  to  which  the  technical 
assistance  is  accessible  to  individuals 
with  disabilities  (1  point). 

(g)  Plan  of  operation  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  operation. 

(2)  hi  determining  the  quality  of  the 
plan  of  operation,  the  Secretary 
considers  the  following  factors: 

(i)  The  adequacy  of  the  plan  of 
operation  to  achieve  the  objectives  of 
the  proposed  project  on  time  and  within 
budget,  including  clearly  defined 
responsibilities,  and  timelines  for 
accomplishing  project  tasks  (2  points). 

(ii)  The  adequacy  of  the  plan  of 
operation  to  provide  for  using  resources, 
equipment,  and  personnel  to  achieve 
each  objective  (2  points). 

(h)  Collaboration  (4  points  total). 

(1)  The  Secretary  considers  the 
quality  of  collaboration. 

(2)  in  determining  the  quality  of 
collaboration,  the  Secretary  considers 
the  following  factors: 

(i)  The  extent  to  which  the  applicant's 
proposed  collaboration  with  one  or 
more  agencies,  organizations,  or 
institutions  is  likely  to  be  effective  in 
achieving  the  relevant  proposed 
activities  of  the  project  (2  points). 

(ii)  The  extent  to  which  agencies, 
organizations,  or  institutions 
demonstrate  a  commitment  to 
collaborate  with  the  applicant  (2 
points). 

(i)  Adequacy  and  reasonableness  of 
the  budget  (3  points  total). 

(1)  The  Secretary  considers  the 
adequacy  and  the- reasonableness  of  the 
proposed  budget. 

(2)  In  determining  the  adequacy  and 
the  reasonableness  of  the  proposed 
budget,  the  Secretary  considers  the 
following  factors: 

(i)  The  extent  to  which  the  costs  are 
reasonable  in  relation  to  the  proposed 
project  activities  (1  point). 

(ii)  The  extent  to  which  the  budget  for 
the  project,  including  any  subcontracts, 
is  adequately  justified  to  support  the 
proposed  project  activities  (2  points). 

(jj  Plan  of  evaluation  (7  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  plan  of  evaluation. 

(2)  in  determining  the  quality  of  the 
plan  of  evaluation,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  progress  toward — 

(A)  Implementing  the  plan  of 
operation  (1  point);  and 

(B)  Achieving  the  project's  intended 
outcomes  and  expected  impacts  (1 
point). 

(ii)  The  extent  to  which  the  plan  of 
evaluation  will  be  used  to  improve  the 
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performance  of  the  project  through  the 
feedback  generated  by  its  periodic 
assessments  (1  point). 

(iii)  The  extent  to  which  the  plan  of 
evaluation  provides  for  periodic 
assessment  of  a  project's  progress  that  is 
based  on  identified  performance 
measures  that — 

(A)  Are  clearly  related  to  the  intended 
outcomes  of  the  project  and  expected 
impacts  on  the  target  population  (2 
points);  and 

(B)  Are  objective,  and  quantifiable  or 
qualitative,  as  appropriate  (2  points). 

(k)  Project  staff  [8  points  total). 

(1)  The  Secretary  considers  the 
quality  of  the  project  staff. 

(2)  In  determining  the  quality  of  the 
project  staff,  the  Secretary  considers  the 
extent  to  which  the  applicant 
encourages  applications  for  employment 
from  persons  who  are  members  of 
groups  that  have  traditionally  been 
underrepresented  based  on  race,  color, 
national  origin,  gender,  age,  or  disability 
(1  point). 

(3)  In  addition,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  key 
personnel  and  other  key  staff  have 
appropriate  training  and  experience  in 
disciplines  required  to  conduct  all 
proposed  activities  (2  points). 

(ii)  The  extent  to  which  the 
commitment  of  staff  time  is  adequate  to 
accomplish  all  the  proposed  activities  of 
the  project  (2  points). 

(iii)  The  extent  to  which  the  key 
personnel  are  knowledgeable  about  the 
methodology  and  literatiure  of  pertinent 
subject  areas  (2  points). 

(iv)  The  extent  to  which  the  project 
staff  includes  outstanding  scientists  in 
the  field  (1  point). 

(1)  Adequacy  and  accessibility  of 
resources  (4  points). 

(1)  The  Secretary  considers  the 
adequacy  and  accessibility  of  the 
applicant's  resources  to  implement  the 
proposed  project. 

(2)  In  determining  the  adequacy  and 
accessibility  of  resources,  the  Secretary 
considers  the  following  factors: 

(i)  The  extent  to  which  the  applicant 
is  committed  to  provide  adequate 
facilities,  equipment,  other  resources, 
including  administrative  support,  and 
laboratories,  if  appropriate  (1  point). 

(ii)  The  extent  to  wnich  the  applicant 
has  appropriate  access  to  clinical 
populations  and  organizations 
representing  individuals  with 
disabilities  to  support  advanced  clinical 
rehabilitation  research  (2  points). 

(iii)  The  extent  to  which  the  facilities, 
equipment,  and  other  resources  are 
appropriately  accessible  to  individuals 
with  disabilities  who  may  use  the 
facilities,  equipment,  and  other 
resources  of  the  project  (1  point). 


Additional  Selection  Criterion  (10 
points). 

We  use  the  following  additional 
criterion  to  evaluate  applications  under 
each  priority. 

Up  to  10  points  based  on  the  extent 
to  which  an  application  includes 
effective  strategies  for  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities  in  projects 
awarded  under  these  absolute  priorities. 
In  determining  the  effectiveness  of  those 
strategies,  we  will  consider  the 
applicant's  prior  success,  as  described 
in  the  application,  in  employing  and 
advancing  in  employment  qualified 
individuals  with  disabilities.  Thus,  for 
purposes  of  this  competitive  preference, 
applicants  can  be  awarded  up  to  a  total 
of  10  points  in  addition  to  those 
awarded  under  the  published  selection 
criteria  for  these  priorities.  That  is.  an 
applicant  meeting  this  competitive 
preference  could  earn  a  maximum  total 
of  110  points. 

Application  Procedures 

The  Secretary  will  reject  without 
consideration  or  evaluation  any 
application  that  proposes  a  project 
funding  level  that  exceeds  the  stated 
maximum  award  amount  per  year  {See 
34  CFR  75.104(b)). 

The  Secretary  strongly  recommends 
the  following: 

(1)  a  one-page  abstract; 

(2)  an  Application  Narrative  (i.e.,  Part 
III  that  addresses  the  selection  criteria 
that  will  be  used  by  reviewers  in 
evaluating  individual  proposals)  of  no 
more  125  numbered,  double-spaced  (no 
more  than  3  lines  per  vertical  inch)  8.5" 
X  11"  pages  (on  one  side  only)  with  one 
inch  margins  (top,  bottom,  and  sides). 
The  application  narrative  page  limit 
recommendation  does  not  apply  to:  Part 
I — the  electronically  scannable  form; 
Part  II — the  budget  section  (including 
the  narrative  budget  justification);  and 
Part  rv — the  assurances  and 
certifications;  and 

(3)  a  font  no  smaller  than  a  12-point 
font  and  an  average  character  density  no 
greater  than  14  characters  per  inch. 

Instructions  for  Transmitting 
Applications 

If  you  want  to  apply  for  a  grant  and 
be  considered  for  funding,  you  must 
meet  the  following  deadline 
requirements: 

(a)  If  You  Send  Your  Application  by 
Mail; 

You  must  mail  the  original  and  two 
copies  of  the  application  on  or  before 
the  deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  your  voluntarily  including  an 


additional  seven  copies  of  your 
application.  Mail  your  application  to:  U. 
S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  84.133B  and  title).  7th  &  D 
Streets,  SW.,  Room  3671,  Regional 
Office  Building  3,  Washington,  DC 
20202-4725. 

You  must  show  one  of  the  following 
as  proof  of  mailing: 

(1)  A  legibly  dated  U.S.  Ptfstal  Service 
postmark. 

(2)  A  legible  mail  receipt  with  the 
date  of  mailing  stamped  by  the  U.S. 
Postal  Service. 

(3)  A  dated  shipping  label,  invoice,  or 
receipt  from  a  commercial  carrier. 

(4)  Any  other  proof  of  mailing 
acceptable  to  the  Secretan,', 

If  you  mail  an  application  through  the 
U.S.  Postal  Service,  we  do  not  accept 
either  of  the  following  as  proof  of 
mailing: 

(1)  A  private  metered  postmark. 

(2)  A  mail  receipt  that  is  not  dated  by 
the  U.S.  Postal  Service. 

(b)  //  You  Deliver  Your  Application  bv 
Hand: 

You  or  your  courier  must  hand 
deliver  the  original  and  two  copies  of 
the  application  by  4:30  p.m. 
(Washington,  DC  time)  on  or  before  the 
deadline  date.  To  help  expedite  our 
review  of  your  application,  we  would 
appreciate  your  voluntarily  including  an 
additional  seven  copies  of  your 
application.  Deliver  your  application  to: 
U.S.  Department  of  Education. 
Application  Control  Center,  Attention: 
(CFDA  #  84.133B  and  title).  7th  &  D 
Streets.  SW.,  Room  3671.  Regional 
Office  Building  3,  Washington.  DC 

20202-4725. 

The  Application  Control  Center 
accepts  application  deliveries  daily 
between  8  a.m.  and  4:30  p.m. 
(Washington,  DC  time),  except 
Saturdays,  Sundays,  and  Federal 
holidays.  The  Center  accepts 
application  deliveries  through  the  D 
Street  entrance  only.  A  person 
delivering  an  application  must  show 
identification  to  enter  the  building. 

Notes 

(1)  The  U.S.  Postal  Service  does  not 
uniformly  provide  a  dated  postmark. 
Before  relying  on  this  method,  you 
should  check  with  your  local  post 
office. 

(2)  If  you  send  your  application  by 
mail  or  if  you  or  your  courier  deliver  it 
by  hand,  the  Application  Control  Center 
will  mail  a  Grant  Application  Receipt 
Acknowledgment  to  you.  If  you  do  not 
receive  the  notification  of  application 
receipt  within  15  days  from  the  date  of 
maihng  the  application,  you  should  call 
the  U.S.  Department  of  Education 
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Application  Control  Center  at  (202) 
708-9493. 

(3)  If  your  application  is  late,  we  will 
notify  you  that  we  will  not  consider  the 
application. 

(4)  You  must  indicate  on  the  envelope 
and— if  not  provided  by  the 
Department — in  hem  4  of  the 
Application  for  Federal  Education 
Assistance  (ED  424  (exp.  11/30/2004)) 
the  CFDA  number — and  suffix  letter,  if 
any,  and  title — of  the  competition  under 
which  you  are  submitting  your 
application. 

Application  Forms  and  Instructions 

The  Appendix  to  this  notice  contains 
forms  and  instructions,  a  statement 
regarding  estimated  public  reporting 
burden,  and  various  assurances  and 
certifications.  Please  organize  the  parts 
and  additional  materials  in  the 
following  order: 

•  Part  I:  Application  for  Federal 
Assistance  (ED  424  (Rev.  11/30/2004)) 
and  instructions. 

•  Part  II:  Budget  Form — Non- 
Construction  Programs  (ED  524)  and 
instructions  and  definitions. 

•  Part  ni:  Application  Narrative. 

•  Part  rV:  Additional  Materials 

•  Estimated  Public  Reporting  Burden. 

•  Assiuances — Non-Construction 
Programs  (Standard  Form  424B). 

•  Certification  Regarding  Lobbying, 
Debarment,  Suspension,  and  Other 
Responsibility  Matters:  and  Drug-Free 
Work-Place  Requirements  (ED  Form  80- 
0013). 

•  Certification  Regarding  Debarment, 
Suspension,  Ineligibility  and  Voluntary 
Exclusion:  Lower  Tier  Covered 
Transactions  (ED  Form  80-0014)  and 
instructions.  (Note:  ED  Form  GCS-014 
is  intended  for  the  use  of  primary 
participants  and  should  not  be 
transmitted  to  the  Department.) 

•  Disclosure  of  Lobbying  Activities 
(Standard  Form  LLL  (if  applicable)  and 
instructions;  and  Disclosure  Lobbying 
Activities  Continuation  Sheet  (Standard 
Form  LLL-A). 

An  applicant  may  submit  information 
on  a  photostatic  copy  of  the  application 
and  budget  forms,  the  assiuances,  and 
the  certifications.  However,  the 
application  form,  the  assurances,  and 
the  certifications  must  each  have  an 
original  signature.  No  grant  may  be 
awarded  imless  a  completed  application 
form  has  been  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of    . 
Education,  400  Maryland  Avenue,  SW., 
Room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 


If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  writh  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Dociunent  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/Iegislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b)(2). 

Dated:  August  27,  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Instructions  for  Estimated  Public  Reporting 
Burden 

According  to  the  Paperwork  Reduction  Act 
of  1995,  you  are  not  required  to  respond  to 
a  collection  of  information  unless  it  displays 
a  valid  OMB  control  number.  The  valid  0MB 
control  number  for  this  collection  of 
information  is  1820-0027.  Expiration  date:  2/ 
28/2003.  We  estimate  the  time  required  to 
complete  this  collection  of  information  to 
average  30  hours  per  response;  including  the 
time  to  review  instructions,  search  existing 
data  sources,  gather  the  data  needed,  and 
complete  and  review  the  collection  of 
information.  If  you  have  any  comments 
concerning  the  accuracy  of  the  time  estimate 
or  suggestions  for  improving  this  form,  please 
write  to:  U.S.  Department  of  Education, 
Washington,  DC  20202-4651.  If  you  have 
comments  or  concerns  regarding  the  status  of 
your  submission  of  this  form,  write  directly 
to;  Donna  Nangle,  U.S.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  3412.  Switzer  Building,  Washington, 
DC  20202-2645. 

Application  Forms  and  Instnictioiis 

Applicants  are  advised  to  reproduce  and 
complete  the  application  forms  in  this 
section.  Applicants  are  required  to  submit  an 


original  and  two  copies  of  each  application 
as  provided  in  this  section.  However, 
applicants  are  encouraged  to  submit  an 
original  and  seven  copies  of  each  application 
in  order  to  facilitate  the  peer  review  process 
and  minimize  copying  errors. 

Frequent  Questions 

1.  Can  I  get  an  extension  of  the  due  date? 

No.  On  rare  occasions  the  Department  of 
Education  may  extend  a  closing  date  for  all 
applicants.  If  that  occurs,  a  notice  of  the 
revised  due  date  is  published  in  the  Federal 
Register.  However,  there  are  no  extensions  or 
exceptions  to  the  due  date  made  for 
individual  applicants. 

2.  What  should  be  included  in  the 
application? 

The  application  should  include  a  project 
narrative,  vitae  of  key  personnel,  and  a 
budget,  as  well  as  the  Assurances  forms 
included  in  this  package.  Vitae  of  staff  or 
consultants  should  include  the  individual's 
title  and  role  in  the  proposed  project,  and 
other  information  that  is  specifically 
pertinent  to  this  proposed  project.  The 
budgets  for  both  the  first  year  and  all 
subsequent  project  years  should  be  included. 

If  collaboration  with  another  organization 
is  involved  in  the  proposed  activity,  the 
application  should  include  assurances  of 
participation  by  the  other  parties,  including 
written  agreements  or  assurances  of 
cooperation.  It  is  not  useful  to  include 
general  letters  of  support  or  endorsement  in 
the  application. 

If  the  applicant  proposes  to  use  unique 
tests  or  other  measurement  instruments  that 
are  not  widely  known  in  the  field,  it  would 
be  helpful  to  include  the  instrument  in  the 
application. 

Many  applications  contain  voluminous 
appendices  that  are  not  helpful  and  in  many 
cases  cannot  even  be  mailed  to  the  reviewers. 
It  is  generally  not  helpful  to  include  such 
things  as  brochures,  general  capability 
statements  of  collaborating  organizations, 
maps,  copies  of  publications,  or  descriptions 
of  other  projects  completed  by  the  applicant. 

3.  What  format  should  be  used  for  the 
application? 

NIDRR  generally  advises  applicants  that 
they  inay  organize  the  application  to  follow 
the  selection  criteria  that  will  be  used.  The 
specific  review  criteria  vary  according  to  the 
specific  program,  and  are  contained  in  this 
Consolidated  Application  Package. 

4.  May  I  submit  applications  to  more  than 
one  NIDRH  program  competition  or  more 
than  one  application  to  a  program? 

Yes,  you  may  submit  applications  to  any 
program  for  which  they  are  responsive  to  the 
program  requirements.  You  may  submit  the 
same  application  to  as  many  competitions  as 
you  believe  appropriate.  You  may  also 
submit  more  than  one  application  in  any 
given  competition. 

5.  What  is  the  allowable  indirect  cost  rate? 

The  limits  on  indirect  costs  vary  according 
to  the  program  and  the  type  of  application. 
An  applicant  for  an  RRTC  is  limited  to  an 
indirect  rate  of  15%.  An  applicant  for  a 
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Disability  and  Rehabilitation  Research 
Project  should  limit  indirect  charges  to  the 
organization's  approved  indirect  cost  rate.  If 
the  organization  does  not  have  an  approved 
indirect  cost  rate,  the  application  should 
include  an  estimated  actual  rate. 

6.  Can  profitmaking  businesses  apply  for 
grants? 

Yes.  However,  for-profit  organizations  will 
not  be  able  to  collect  a  fee  or  profit  on  the 
grant,  and  in  some  programs  will  be  required 
to  share  in  the  costs  of  the  project. 

7.  Can  individuals  apply  for  grants? 

No.  Only  organizations  are  eligible  to  apply 
for  grants  under  NIDRR  programs.  However, 
individuals  are  the  only  entities  eligible  to 
apply  for  fellowships. 

8.  Can  NIDRR  staff  advise  me  whether  my 
project  is  of  interest  to  NIDRR  or  likely  to  be 
funded? 

No.  NIDRR  staff  can  advise  you  of  the 
requirements  of  the  program  in  which  you 
propose  to  submit  your  application. 
However,  staff  cannot  advise  you  of  whether 


your  subject  area  or  proposed  approach  is 
likely  to  receive  approval. 

9.  How  do  I  assure  that  my  application  will 
be  referred  to  the  most  appropriate  panel  for 
review? 

Applicants  should  be  sure  that  their 
applications  are  referred  to  the  correct 
competition  by  clearly  including  the 
competition  title  and  CFDA  number, 
including  alphabetical  code,  on  the  Standard 
Form  424,  and  including  a  project  title  that 
describes  the  project. 

10.  How  soon  after  submitting  my  application 
can  I  find  out  if  it  will  be  funded? 

The  time  from  closing  date  to  grant  award 
date  varies  from  program  to  program. 
Generally  speaking,  NIDRR  endeavors  to 
have  awards  made  within  five  to  six  months 
of  the  closing  date.  Unsuccessful  applicants 
generally  will  be  notified  within  that  time 
frame  as  well.  For  the  purpose  of  estimating 
a  project  start  date,  the  applicant  should 
estimate  approximately  six  months  from  the 
closing  date,  but  no  later  than  the  following 
September  30. 


U.  Can  I  call  NIDRR  to  find  out  if  my 
application  is  being  funded? 

No.  When  NIDRR  is  able  to  release 
information  on  the  status  of  grant 
applications,  it  will  notify  applicants  by 
letter.  The  results  of  the  peer  re\iew  (.annol 
be  released  except  through  this  formal 
notification. 

12.  If  my  application  is  successful,  aw  I 
assume  I  will  get  the  requested  budget 
amount  in  subsequent  years? 

No.  Funding  in  subsequent  years  is  subjet  t 
to  availability  of  funds  and  project 
performance. 

13.  Will  all  approved  applications  be  funded' 

No.  It  often  happens  that  the  peer  review 
panels  approve  for  funding  more  applii  alions 
than  NIDRR  can  fund  within  available 
resourc:es.  Applicants  who  are  apprm ed  but 
not  funded  are  encouraged  to  ixinsider 
submitting  similar  applications  in  tuture 
competitions, 
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Application    for    Federal 

E  ducation  A  ssistance    (ED  424) 


U.S.  Department  of  Education 


Fann> 
0MB  Na  187S^n06 
Ei^  11/300004 


3  n  1 1  c  a  n  t  Information 


1.  Name  and  Address 
Legal  Name: 

Ad*ess: 


OgmizaticnalUnit 


2.  Applicant's  D-U-N-S  Number 


3.  Applicant's  T-l-N 


4.  Catalog  of  Federal  Domestic  Assistance*; 
T«te 


I 

i 

! 

distance*;   8 

in  i  ^ 

Stale  County 

6.  Novice  Applicant    LJ  Yes    LJ  No 


ZIP  Code  *  A 


7.  Is  the  applicant  delinquent  on  any  Federal  debt?    | |  Yes    I I  No 

(If  "Yes,"  attach  an  explanatioa) 

8.  Type  of  Applicant  (Enter  appropriate  letter  in  the  box.)  | | 


5.  Project  Director:. 
Address: 


Crty 

Tel.  #:. 


State 
Fax*: 


ZIP  Code  *  4 


A  Sue 

B  Local 

C  Special  Distria 

D  Indian  Tribe 

E  Individual 

F  Independent  School 
District 


G  Public  College  or  University 

H  Private,  Non-profit  College  or  University 

I  Non-Profit  Organization 

J  Private,  ProTit-Making  Organization 

K  Other  (Specify): 


E-Mail  Adi^ess: 


Application  Information 


9.  Type  of  Submission: 
— PreApplication 
LJ  Consttudion 
I I  NorvConstruction 


—Application 

I I  Construction 

I I  Nan-Constn«:tian 


12.  Are  any  research  acthntiesinvDhnng  human  subjects  planned  at  any  time 
during  the  proposed  project  period? 


d  Yes  (Go to  12a.)     CU  No  (Goto  item  13 


10.  Is  application  sutiject  to  review  by  Exectxlvc  Order  1 2372  process? 
I     I  Yes  (Date  made  available  to  the  Execuive  Order  12372 
process  for  review): 

I I  No  (If  "No,"  check  appropriate  box  below.) 

I iProgam  is  not  covered  by  E.0. 12372. 

I I  Program  has  not  been  selected  by  Slate  for  review. 


12a.  Are  all  the  research  activities  proposed  designated  to  be  exempt 
from  the  regulations? 

I I    Yes  (Provide  Exemption(s)#); 

LJ    No  (Provide Assurance!): 


Surt  Date: 


11.  Proposed  Project  Dates: 


End  Date: 


Estimated  Funding 


14a.  Federal 


.00 


b.  Applicant 


.00 


c.  State 


.00 


Autfionzcd  Representative 


IS.  To  the  best  of  my  knowledge  and  belief,  all  data  in  this  preapplicalian/appliGation  are  true  and 
correcL  The  document  has  been  duly  authorized  by  the  governing  body  of  the  applicant  and 
the  applicant  will  comply  with  the  attached  assurances  if  the  assistance  is  awarded. 


a.  Authorized  Representative  (Please  type  or  prim  name  clearly.) 


b.  rule 


d.  Local 


.00 


e.  Other 


.00 


c.  Tel.#:. 


Fax#: 


f.   Program  Income 


.00 


d.  E-Mail  Address: 


g.  TOTAL 


0.00 


e.  Signature  of  Authorized  Representative 


Date:. 
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Instructions  for  CD  424 


1.  Legal  Name  and  Address.  Enter  the  legal  name  of  applicant  and  the 
name  of  the  primary  organizational  unit  which  will  undertake  the  assis- 
tance activity. 

2.  D-U-N-S  Number.  Enter  the  applicant's  D-U-N-S  Number.  If  your 
organization  does  not  have  a  D-U-N-S  Number,  you  can  obtain  the  num- 
ber by  calling  1-800-333-0505  or  by  completing  a  D-U-N-S  Number 
RequestForm.  Theformcanbeobtainedviathelnlemetatthefollowing 
URL:  http://www.dnb.com. 

3.  Tax  Identirication  Number.  Enter  the  taxpayer 'sidentiFication  number 
as  assigned  by  the  Internal  Revenue  Service. 

4.  Catalog  of  Federal  Domestic  Assistance  (CFDA)  Number.  Enter 
the  CFDA  number  and  title  of  the  program  under  which  assistance  is 
requested.  The  CFDA  number  can  be  found  in  the  federal  register  notice 
and  the  application  package. 

5.  Project  Director.  Name,  address,  telephone  and  fax  numbers,  and  e- 
mail  address  of  the  person  to  be  contacted  on  matters  invoh/ing  this  appli- 
cation. 

5.  Novice  Applicant.  Check  "Yes"  or  "No"  only  if  assistance  is  being 
requested  under  a  program  that  gives  special  consideration  to  novice  ap- 
plicants. Otherwise,  leave  blank. 

Check  "Yes"  if  you  meet  the  requirements  for  novice  applicants  specified 
in  the  regulations  in  34  CFR  75.225  and  included  on  the  attached  page 
entitled  "Definitions  fa  Form  ED  424."  By  checking  "Yes"  the  applicant 
certifies  that  it  meets  these  novice  applicant  requirements.  Check  "No"lf 
you  do  not  meet  the  requirements  for  novice  applicants. 

7.  Federal  Debt  Delinquency.  Check  "Yes"  if  the  applicant's  organiza- 
tion is  delinquent  on  any  Federal  debt  (This  question  refers  to  the 
appi  icant's  organlzatkx)  and  not  to  the  person  who  signs  as  the  authorized 
representative.  Categoriesofdebtincludedelinquentauditdisallowances, 
loans  and  taxes.)  Otherwise,  check  "No. " 


Type  of /Applicant.  Enter  the  appropriate  letter  In  the  box  provided. 

Type  of  Submission.  See  "Definitions  for  Form  ED  424"  attached. 

Executive  Order  1 2372.  See  "Definitions  for  Form  ED  424 "  attached. 
Check  "Yes"if  the  applicatkin  is  subject  to  reviewbyE.0.12372.  Also, 
please  enter  the  montti,  day,  and  four  (4)  digit  year  (e.g.,  12/12/2001). 


8. 
9. 

ho. 


Otherwise,  check  "No.' 

11.  Proposed  Project  Dates.  Please  enter  the  nwnth.  day,  and  four  (4) 
digit  year  (e.g.,  12/12/2001). 

12.  Human  Subjects  Research.  (See  I.A.  "Definitions"  in  attached  page 
entitled  "Definilions  for  Form  ED  424.") 

If  Not  Human  Subjects  Research.  Check  "No"  if  research  activtties 
invohnng  human  subjects  are  not  planned  at  any  time  diring  the  proposed 
project  period.  The  remaining  paits  of  Item  12  are  then  not  applk:abte. 

If  Human  Subjects  Research.  Check  'Yes"  if  research  activities  in- 
volving human  subjects  are  planned  at  any  time  dwng  ihe  proposed  project 
period,  either  at  the  applkant  organization  or  at  any  other  performance 
site  or  collaborating  institution.  Check  "Yes"  even  if  Ihe  research  is  ex- 
empt from  the  regulations  for  the  protection  of  human  subjads.  (See  I.B. 
"Exemptwns"  in  attached  page  entitled  "Definitwns  for  Form  ED  424.") 

1 2a.  If  Human  Sutijects  Research  is  Exempt  from  the  Human  Sut)jects 
Regulations.  Check  "Yes"  if  all  the  research  activities  proposed  are 
designated  to  be  exempt  from  the  regulations.  Insert  the  exemption 
number<s)  correspomfing  to  one  or  more  of  the  six  exemption  categories 
listed  in  I.B.  "Exemptions."  In  addition,  follow  the  instructions  in  II.A. 
"Exempt  Research  Narrative"  in  the  attached  page  entitled  "Definitions 
for  Form  ED  424."  Insert  this  narrative  immediately  foltowing  the  ED 
424  face  page. 


12a.  If  Human  Sutyects  Research  is  Not  Exempt  from  Human  Sub- 
•  JectsRegulations.  Check"No"ifsomeoralloftheplannedresearch 
activities  arecovered  (not  exempt).  In  addition,  folkw  the  instiuaions 
In  II. B.  "Nonexempi  Research  Narrative"  in  the  page  erKitled  "Defini- 
tions for  Form  ED  424."  Insert  this  nanative  immediately  folkjwing  the 
ED  424  face  page. 

1 2a.  Human  Subjeas  AssurarKe  Number.  If  the  applicant  has  an  ap- 
proved Federal  Wide  (FWA)  or  Multiple  Project  /Assurance  (MPA) 
with  the  Office  for  Human  Research  Proteaions  (OHRP),  US  De- 
partment of  Health  and  Human  Services,  that  covers  the  specific  activ- 
ity, insert  the  numt>er  in  the  space  provided.  If  the  applicant  does  not 
have  an  approved  assurance  on  file  with  OHRP,  enter  "None."  In  this 
case,  the  applicant,  by  signature  on  the  face  page,  is  declaring  that  It  will 
comply  with  34  CFR  97  and  proceed  to  obuin  the  human  subjects 
assurance  upon  request  by  the  designated  ED  official.  If  the  application 
Is  recommended/selected  for  funding,  the  designated  ED  official  wfll 
request  that  the  applicant  obtain  the  assurance  within  30  days  after  the 
specific  formal  request 

Note  atxxit  Institutional  Review  Board  Approval.  ED  does  noi 
require  certification  of  Institutional  Review  Board  approval  witfi  the  ap- 
plication.  However,  if  an  application  that  involves  nor>-exempt  human 
subjects  research  is  recommended/selecled  for  funding,  the  designated 
ED  official  will  request  that  the  applicant  obtain  and  send  the  certifica- 
tion to  ED  within  30  days  after  the  formal  request 

13.  Project  Title.  Enter  a  brief  descriptive  title  of  the  project  Ifmorethan 
one  prog^am  is  involved,  you  should  append  an  explanation  on  a  sepa- 
rate sheet.  If  appropriate  (e.g.,  corstruction  or  real  property  projects), 
attach  a  map  showing  project  location.  For  preapplications,  use  a  sepa- 
rate sheet  to  provide  a  summary  description  of  this  prqjea 

14.  Estimated  FurxJing.  Amount  requested  or  to  be  contributed  during 
the  firy  funding/budget  period  by  aach  contributor.  Value  of  in-kind 
contributions  shouM  be  included  on  appropriate  lines  as  applicable.  If 
the  action  will  result  in  a  dollar  change  to  an  existing  award,  indicate 
only  the  amount  of  the  change.  For  daaaKes,  enclose  the  amounts  in 
parentheses.  If  both  basic  and  si^vlemenM  amounts  are  included,  show 
breakdown  on  an  attached  sheet  For  nwlbple  program  funding,  use 
tottls  and  show  breakdown  using  same  cangcries  as  item  14. 

15.  Certification.  To  be  signed  by  the  authorized  representative  of  the 
applicant  A  copy  of  the  governing  body's  auttnrizaiion  for  you  to  sign 
this  applicalian  as  otncial  rapresenwive  nut  be  on  fite  in  the  applicant's 
office.  Be  sure  to  enlv  the  telephone  and  fax  number  and  e-mail  ad- 
dress of  the  authorized  representative.  /VIso.  in  item  1Se,  please  enter 
the  monttv  day,  and  four  (4)  digit  year  (e.g..  1 2/12/2001)  in  the  date 
signed  fieM. 


Paperwork  Burden  Statement  According  to  the  Paperwork  Reduction 
/\ct  of  1 995,  no  persons  are  required  to  respond  to  a  col lectkMi  of  information 
unless  such  colleaion  displays  a  valid  OMB  control  number.  The  valid  0MB 
control  number  for  this  information  collection  is  1875-0106.  The  lime  re- 
quired to  complete  this  information  collection  is  estimated  to  average  between 
15  and  45  minutes  per  response,  including  the  time  to  review  instructions, 
search  existing  dau  resources,  gather  the  data  needed,  and  complete  and  re- 
view the  informatkMi  collection.  Ifyou  have  anycomments  concerning  the 
accuracy  of  the  estimate(s)  or  suggestions  for  improving  this  form, 
please  write  to:  U.S.  Department  of  Education,  VWKhington.  D.C.  20202- 
4651.  If  you  have  comments  or  corKerns  regarding  the  status  of  your 
irtdividual  submission  of  this  form  write  directly  to:  Joyce  I.  Mays,  Ap- 
plication Control  Center,  U.S.  Department  of  Education,  7th  and  D  Streets. 
S.W.  ROB-3,  Room  3633,  Washington,  DC.  20202-4725. 
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Derinitions  for  Fonn  ED  424 


Novice  Applicant  (See  34  CFR  75.225).  For  disaetionary  grant 
programs  under  wtiich  the  Secretary  gives  special  consideration  to 
novice  applications,  a  novice  applicant  means  any  applicant  for  a  grant 
from  ED  that— 

Has  never  received  a  grant  or  subgrant  under  the  program 
from  which  it  seeks  funding; 

Has  never  been  a  member  of  a  group  application,  sutmitted 
in  accordance  with  34  CFR  75.127-75.129,  that  received  a 
grant  under  the  program  from  which  it  seeks  funding;  and 

Has  not  had  an  active  discretionary  grant  from  the  Federal 
government  in  the  five  years  before  the  deadline  date  for 
applications  under  the  program.  For  the  purposes  of  this 
requirement,  a  grant  is  active  until  the  end  of  the  grant's 
project  or  furxling  period,  including  any  extensions  of  those 
periods  that  extend  the  grantee's  authority  to  obligate  funds. 

In  the  case  of  a  group  application  submitted  in  accordance  with  34 
CFR  75.127-75.129,  a  group  includes  only  parties  that  meet  the  re- 
quirements listed  above. 

Type  of  Submission.  "Construction"  includes  construction  of  new 
buildings  and  acquisition,  expansion,  remodeling,  and  alteration  of 
existing  buildings,  and  initial  equipment  of  any  such  buHdings,  a  any 
combination  sf  such  activities  (including  architects '  fees  and  the  cost 
of  acquisition  of  land).  "Construction"  also  includes  remodeling  to 
meet  standards,  remodeling  designed  to  conserve  energy,  rerxwation 
or  remodeling  to  accommodate  new  technologies,  and  the  purchase 
of  existing  historic  buildings  for  conversion  to  public  libraries.  For 
the  purposes  of  this  paragrafih,  the  term  "equipment"  includes  ma- 
chinery, utilities,  and  built-in  equipment  and  any  necessary  enclo- 
sures er  structures  to  house  them;  and  such  tenn  includes  aN  other 
items  necessary  for  the  functioning  of  a  particular  facility  as  a  facil- 
ity for  the  provision  of  library  services. 

Executive  Order  12372.  The  purpose  of  Executive  Order  12372  is 
to  foster  an  intergovernmental  partnership  and  strengthen  federalism 
by  relying  on  State  and  local  processes  for  the  coordination  and  re- 
view of  proposed  Federal  finarKial  assistarKe  and  direct  Federal  de- 
velopment. The  application  notice,  as  published  in  the  Federal  Reg- 
ister, informs  ttw  applicant  as  to  whether  the  program  is  subject  to 
the  requirements  of  E.0. 12372.  In  addition,  the  application  package 
contains  information  on  the  State  Single  Point  of  Contact.  An  appli- 
cant is  still  eligible  to  apply  for  a  grant  or  grants  even  if  its  respective 
State,  Territory,  Commonwealth,  etc.  does  not  have  a  State  Single 
P6int  of  Contact.  For  additional  information  on  E.0. 12372  go  to 
http://www.cfda.gov/public/eo12372.htm. 

PROTECTION  OF  HUMAN  SUBJECTS  IN  RESEARCH 

I.    Definitions  and  Exemptions 

A.  Definitions. 

A  research  activity  involves  human  subjects  if  the  activity  is 
research,  as  defined  in  the  Department's  regulations,  and  the 
'research  activity  will  involve  use  of  human  subjects,  as  de- 
fined in  the  regulations. 


—Research 

The  ED  Regulations  for  the  Protection  of  Human  Sut)jects,  Title  34, 
Code  of  Federal  Regulations,  Part  97,  define  research  as  "a  system- 
atic investigatioa  including  research  development,  testing  and  evalu- 
ation, designed  to  develop  or  contribute  to  generalizable  knowledge." 
If  an  activity  follows  a  deliberate  plan  whose  purpose  is  to  de- 
velop or  contribute  to  generalizable  knowledge,  it  is  research. 
Activities  which  meet  this  definition  constitute  research  whether  or 
not  they  are  conducted  or  supported  under  a  program  which  is  con- 
sidered research  for  other  purposes.  For  example,  some  demon- 
stration and  service  programs  may  include  research  activities. 

—Human  Sut)ject 

The  regulations  deFine  human  subject  as  "a  living  individual  about 
whom  an  investigator  (whether  professional  or  student)  conducting 
research  obtains  (1)  data  through  intervention  or  interaction  with 
the  individual,  or  (2)  identifiable  private  information."  (1)  If  an  ac- 
tivity involves  obtaining  information  about  a  living  person  by 
manipulating  that  person  or  that  person's  environment  as  might 
occur  when  a  new  instructional  technique  is  tested,  or  by  commu- 
nicating or  interacting  with  the  indhridual,  as  occurs  with  surveys 
and  interviews,  the  definition  of  human  subject  is  met.  (2)  If  an 
activity  involves  obtaining  private  information  about  a  living 
person  in  such  a  way  that  the  information  can  be  linked  to  that 
individual  (the  identity  of  the  subject  is  or  may  be  readily  deter- 
mined by  the  investigator  or  associated  with  the  information),  the 
deflnition  of  human  subject  is  met.  [Private  information  includes 
information  about  behavior  that  occurs  in  a  context  in  which  an  indi- 
vidual can  reasonably  expect  that  ne  observation  or  recording  is  tak- 
ing place,  and  information  which  has  been  provided  for  specific  pur- 
poses by  an  individual  and  which  the  individual  can  reasonably  ex- 
pect will  net  be  made  public  (for  example,  a  school  health  record).] 

B.  Exemptions. 

Research  activities  in  which  the  only  involvement  of  human  sub- 
jects will  be  in  one  or  more  of  the  follewing  six  categories  of  ex- 
emptions are  not  covered  by  the  regulations: 

(1)  Research  conducted  in  established  or  commonly  accepted  edu- 
cational settings,  involving  normal  educational  practices,  such  as  (a) 
research  on  regular  and  special  education  instructional  strategies, 
or  (b)  research  on  the  effectiveness  of  or  the  comparison  among 
Instructional  techniques,  curricula,  or  classroom  management  meth- 
ods. 

(2)  Research  involving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior,  unless:  (a)  information  ob- 
tained is  recorded  in  such  a  manner  that  human  sutyects  can  be  iden- 
tified, directly  or  through  identifiers  linked  to  the  subjects;  and  (b) 
any  disclosure  of  the  human  subjects'  responses  outside  the  research 
could  reasonably  place  the  sutyects  at  risk  of  criminal  or  civil  liabil- 
ity or  be  damaging  to  the  subjects'  financial  standing,  employability, 
or  reputation.  If  the  subjects  are  children,  exemption  2  applies 
only  to  research  involving  educational  tests  and  observations  of 
public  behavior  when  the  investigator(s)  do  not  participate  in  the 
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activities  being  observed.  Exemption  2  does  not  apply  if  children 
are  surveyed  or  interviewed  or  if  the  research  involves  observa- 
tion of  public  behavior  and  the  investigator(s)  participate  in  the 
activities  being  observed.  [Children  are  defined  as  persons  who  have 
not  attained  the  legal  age  for  consent  to  treatments  or  procedures 
involved  in  the  research,  under  the  applicable  law  or  jurisdiction  in 
which  the  research  will  be  conducted.] 

(3)  Research  ifivolving  the  use  of  educational  tests  (cognitive,  diag- 
nostic, aptitude,  achievement),  survey  procedures,  interview  proce- 
dures or  observation  of  public  behavior  that  is  not  exempt  under  sec- 
tion (2)  above,  if  the  human  subjects  are  elected  or  appointed  public 
officials  or  candidates  for  public  office;  or  federal  sutute(s) 
require(s)  without  exception  that  the  confidentiality  of  the  person- 
ally identifiable  information  will  be  maintained  throughout  the  re- 
search and  thereafter. 

(4)  Research  involving  the  collection  or  study  of  existing  data,  docu- 
ments, records,  pathological  specimens,  or  diagnostic  specimens,  if 
these  sources  are  publicly  available  or  if  the  information  is  recorded 
by  the  investigator  in  a  manner  that  subjects  cannot  be  identified, 
directly  or. through  identifiers  linked  to  the  subjects. 

(5)  Research  and  demonstration  projects  which  are  conducted  by  or 
sutyect  to  the  approval  of  department  or  agency  heads,  and  which  are 
designed  to  study,  evaluate,  or  othenwise  examine:  (a)  public  benefit 
or  service  programs;  (b)  procedures  for  obtaining  benefits  or  ser- 
vices under  those  programs;  (c)  possible  changes  in  or  alternatives 
to  those  programs  or  procedures;  or  (d)  possible  changes  in  methods 
or  levels  of  payment  for  benefits  or  services  under  those  programs. 

(6)  Taste  and  food  quality  evaluation  and  consumer  acceptance  stud- 
ies, (a)  if  wholesome  foods  without  additives  are  consumed  or  (b)  if 
a  food  is  consumed  that  contains  a  food  ingredient  at  or  below  the 
level  and  for  a  use  found  to  be  safe,  or  agricultural  chemical  or  envi- 
ronmental contaminant  at  or  below  the  level  found  to  be  safe,  by  the 
Food  and  Drug  Administration  or  approved  by  the  Environmental  Pro- 
lection  Agency  or  the  Food  Safety  and  Inspection  Service  of  the  U.S. 
Department  of  Agriculture. 

II.   Instructions  for  Exempt  and  Nonexempt  Human 
Subjects  Research  Narratives 

If  the  applicant  marked  "Yes"  for  Item  12  on  the  ED  424,  the  appli- 
cant must  provide  a  human  subjects  'exempt  research "  or  "nonex- 
empt research"  narrative  and  insert  it  immediately  following  the  ED 
424  face  page. 

A.  Exempt  Research  Narrative. 

If  you  marked  "Yes"  for  item  12a.  and  designated  exemption 
nunibers(s),  provide  the  "exempt  research"  nan^ative.  The  narrative 
must  contain  sufficient  information  about  the  involvement  of  human 
subjects  in  the  proposed  research  to  allow  a  determination  by  ED 
that  the  designated  exemption(s)  are  appropriate.  The  narrative  must 
be  succinct. 

B.  Nonexempt  Research  Narrative. 

If  you  marked  "No"  for  item  12a.  you  must  provide  the  "nonexempt 
research"  narrative.  The  narrative  must  address  the  following  seven 
mints.  Although  no  specific  page  limitation  applies  to  this  section 
)f  the  application,  be  succinct. 


(1)  Human  Sutjjects  Involvement  and  Characteristics:  Provide  a 
detailed  desaiption  of  the  proposed  involvement  of  human  $ut>iects. 
Describe  the  characteristics  of  the  subject  population,  including  their 
anticipated  number,  age  range,  and  health  status.  Identify  the  aiteria 
for  inclusion  or  exclusion  of  any  subpopulation.  Explain  the  ratio- 
nale for  the  involvement  of  special  classes  of  subjects,  such  as  chil- 
dren, children  with  disabilities,  adults  with  disabilities,  persons  with 
mental  disabilities,  pregnant  women,  prisoners,  institutionalized  in- 
dividuals, or  others  who  are  likely  to  be  vulnerable 

(2)  Sources  of  Materials:  Identify  the  sources  of  research  material 
obtained  from  individually  Identifiable  living  human  subjects  in  the 
form  of  specimens,  records,  or  data.  Indicate  whether  the  material 
or  data  will  be  obtained  specifically  for  research  purposes  or  whether 
use  will  be  made  of  existing  specimens,  records,  or  data. 

(3)  Recruitment  and  Informed  Consent:  Describe  plara  for  the 
recruitment  of  subjects  and  the  consent  procedures  to  be  followed. 
Include  the  circumstances  under  which  consent  will  be  sought  and 
obtained,  wtw  will  seek  it,  the  nature  of  the  information  to  be  pro- 
vided to  prospective  subjects,  and  the  method  of  documenting  con- 
sent. State  If  the  Institutional  Review  Board  (IRB)  has  authorized  a 
modification  or  waiver  of  the  elements  of  consent  or  the  require- 
ment for  documentation  of  consent 

(4)  Potential  Risks:  Describe  potential  risks  (physical,  psyctwlogl- 
cal,  social,  legal,  or  other)  and  assess  their  likelihood  and  serious- 
ness. Where  appropriate,  describe  alternative  treatments  and  proce- 
dures that  might  be  advantageous  to  the  subjects. 

(5)  Protection  Against  Risk:  Desaibe  the  procedures  for  protect- 
ing against  or  minimizing  potential  risks,  Including  risks  to  confi- 
dentiality, and  assess  their  likely  effectiveness.  Where  appropriate, 
discuss  provisions  for  ensuring  necessary  medical  or  professional 
intervention  in  the  event  of  adverse  effects  to  the  subjects.  Also, 
where  appropriate,  describe  the  provisions  for  monitoring  the  data 
collected  to  ensure  the  safety  of  the  subjects. 

(6)  Importance  of  the  Knowledge  to  be  Gained:  Discuss  the  im- 
portance of  the  knowledge  gained  or  to  be  gained  as  a  result  of  the 
proposed  research.  Discuss  why  the  risks  to  sut>jects  are  raaHMable 
in  relation  to  the  anticipated  benefits  to  subjects  and  in  relation  to 
the  importance  of  the  knowledge  that  may  reasonably  be  expected  to 
result 

(7)  Collaborating  Slte(s):  If  research  involving  human  sut)jects  will 
take  place  at  collaborating  site(s)  or  other  performance  site(s),  name 
the  sites  and  briefly  describe  ttieir  involvement  or  role  in  the  re- 
search. 

Copies  of  the  Department  of  Education's  Regulations  for  tt>e  Pro- 
tection of  Human  Subjects,  34  CFR  Part  97  and  other  pertinent 
materials  on  the  protection  of  human  subjects  In  research  are 
available  from  the  Grants  Policy  and  Oversight  Staff,  Office  of 
the  Chief  Financial  Officer,  U.S.  Department  of  Education,  Wash- 
ington, D.C.  20202-4248,  telephone:  (202)  708-8263,  and  on  the 
U.S.  Department  of  Education's  Protection  of  Human  Subjects  In 
Research  Web  Site  at  http://www.ed.gov/offlces/OCFO/ 
humansub.html 
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Public  reporting  burden  for  this  collection  of  information  is  estimated  to  vary  from  13  to  22  hours  per 
response,  with  an  average  of  17.5  hours  per  response,  including  the  time  reviewing  instructions,  searching 
existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the 
collection  of  information.  Send  comments  regarding  this  burden  estimate  or  any  other  aspect  of  this 
collection  of  information,  including  suggestions  for  reducing  this  burden,  to  the  U.S.  Department  of 
Education,  Information  Management  and  Compliance  Division,  Washington,  D.C.  20202-4651;  and  the 
Office  of  Management  and  Budget,  Paperwork  Reduction  Project  1875-0102,  Washington-DC  20503. 


OMB  Approval  No  034&-0040 


ASSURANCES  •  NON-CONSTRUCTION  PROGRAMS 


INSTRUCTIONS  FOR  ED  FORM  524 


Public  reporting  burden  to/  tni&  66ll6£Iion  oi  iniormaiion  is  esiimaiea  to  average  id  minutes  per  response,  including  time  for  reviewing 
instructions,  searching  existing  data  sources,  gathering  and  maintaining  the  data  needed,  and  completing  and  reviewing  the  collection  of 
information.  Send  comments  regarding  the  burden  estimate  or  any  other  aspect  of  this  collection  of  information,  including  suggestions  for 
reducing  this  burden,  to  the  Office  of  Management  and  Budget,  Paperwork  Reduction  Project  (0348-0040),  Washington,  DC  20503. 

PLEASE  DO  NOT  RETURN  YOUR  COMPLETED  FORM  TO  THE  OFFICE  OF  MANAGEMENT  AND  BUDGET. 
SEND  IT  TO  THE  ADDRESS  PROVIDED  BV  THE  SPONSORING  AGENCY. 


General  Instructions 


This  form  is  used  to  apply  to  individual  U.S. 
Department  of  Education  discretionary  grant 
programs.  Unless  directed  otherwise,  provide  the 
same  budget  information  for  each  year  of  the 
multi-year  funding  request.  Pay  attention  to 
applicable  program  specific  instructions,  if 
attached. 

Section  A  -  Budget  Summary 
U.S.  Department  of  Education  Funds 

All  applicants  must  complete  Section  A  and 
provide  a  breakdown  by  the  applicable  budget 
categories  shown  in  liries  1-11. 

Lines  1-11,  columns  (aHe):  For  each  project 
year  for  which  funding  is  requested,  show  the 
total  amount  requested  for  each  applicable 
budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  funding  is  requested 
for  only  one  project  year,  leave  this  column 

blank. 

i 

Line  12,  columns  (a)-(e):  Show  the  total  budget 
request  for  each  project  year  for  which  funding  is 
requested. 

Line  12,  column  (f):  Show  the  total  amount 
requested  for  all  project  years.  If  funding  is 
requested  for  only  one  year,  leave  this  space 
blank. 

Section  B  -  Budoet  Summary 
Non-Federal  Funds 

If  you  are  required  to  provide  or  volunteer  to 
provide  matching  funds  or  other  non-Federal 
resources  to  the  project,  these  should  be  shown 
for  each  applicable  budget  category  on  lines  1-11 
of  Section  B. 

Lines  1-11,  columns  (a)-(e):  For  each  project 
year  for  which  matching  funds  or  other 
contributions  are  provided,  show  the  total 


contribution  for  each  applicable  budget  category. 

Lines  1-11,  column  (f):  Show  the  multi-year  total 
for  each  budget  category.  If  non-Federal 
contributions  are  provided  for  only  one  year, 
leave  this  column  blank. 

Line  12,  columns  (a)-(e):  Show  the  total 
matching  or  other  contribution  for  each  project 
year. 

Line  12,  column  (f):  Show  the  total  amount  to  be 
contributed  for  all  years  of  the  multi-year  project. 
If  non-Federal  contributions  are  provided  for  only 
one  year,  leave  this  space  blank. 

Section  C  -  Other  Budget  Infomrtation 

Pay  attention  to  applicable  program  specific 

instructions,  if  attached. 

1 .  Provide  an  itemized  budget  breakdown,  by 
project  year,  for  each  budget  category  listed 
in  Sections  A  and  B. 

2.  If  applicable  to  this  program,  enter  the  type  of 
indirect  rate  (provisional,  predetermined,  final 
or  fixed)  that  will  be  in  effect  during  the 
funding  period.  In  aidition,  enter  the 
estimated  amount  of  the  base  to  whtoh  the 
rate  is  applied,  and  the  total  indirect  expense. 

3.  If  applicable  to  this  program,  provide  the  rate 
and  base  on  which  fringe  benefits  are 
calculated. 

4.  Provide  other  explanations  or  comments  you 
deem  necessary. 


NOTE:  Certain  of  these  assurances  may  not  be  applicable  to  your  project  or  program.  If  you  have  questions,  please  cxjntad  the 
awarding  agency.  Further,  certain  Federal  awarding  agencies  may  require  applicants  to  certify  to  additional  assurances.  If  such 
is  the  case,  you  will  be  notified. 


As  the  duly  authorized  representative  of  the  applicant,  I  certify  that  the  applicant: 

1.  Has  the  legal  authority  to  apply  for  Federal  assistance 
and  the  institutional,  managerial  and  financial  capability 
(including  funds  sufficient  to  pay  the  non-Federal  share 
of  project  cost)  to  ensure  proper  planning,  management 
and  completion  of  the  project  described  in  this 
application. 

2.  Will  give  the  awarding  agency,  the  Comptroller  General 
of  the  United  States  and,  if  appropriate,  the  State, 
through  any  authorized  representative,  access  to  and 
the  right  to  examine  all  records,  books,  papers,  or 
documents  related  to  the  award;  and  will  establish  a 
proper  accounting  system  in  accordance  with  generally 
accepted  accounting  standards  or  agency  directives. 

3.  Will  establish  safeguards  to  prohibit  employees  from 
using  their  positions  for  a  purpose  that  constitutes  or 
presents  the  appearance  of  personal  or  organizational 
conflict  of  interest,  or  personal  gain. 

4.  Will  initiate  and  complete  the  work  within  the  applicable 
time  frame  after  receipt  of  approval  of  the  awarding 
agency. 


5.  Will  comply  with  the  Intergovemmental  Personnel  Act  of 
1970  (42  U.S.C.  §§4728-4763)  relating  to  prescribed 
standards  for  merit  systems  for  programs  funded  under 
one  of  the  19  statutes  or  regulations  specified  in 
Appendix  A  of  OPM's  Standanjs  for  a  Merit  System  of 
Personnel  Administration  (5  C.F.R.  900,  Subpart  F). 

6.  Will  comply  with  all  Federal  statutes  relating  to 
nondiscrimination.  These  include  but  are  not  limited  to; 
(a)  Title  VI  of  the  Civil  Rights  Act  of  1964  (P.L  88-352) 
which  prohibits  discrimination  on  the  basis  of  race,  color 
or  natronal  origin;  (b)  Title  IX  of  the  Education 
Amendments  of  1972,  as  amended  (20  U.S.C.  §§1681- 
1683,  and  1685-1686),  which  prohibits  discrimination  on 
the  basis  of  sex;  (c)  Section  504  of  the  Rehabilitation 


7. 


Act  of  1973,  as  amended  (29  U.S.C.  §794),  which 
prohibits  discrimination  on  the  basis  of  handicaps,  (d) 
the  Age  Discrimination  Act  of  1975,  as  amended  (42 
U.S.C.  §§6101-6107),  which  prohibits  discrimination 
on  the  basis  of  age;  (e)  the  Drug  Abuse  Office  and 
Treatment  Act  of  1972  (P.L.  92-255).  as  amended, 
relating  to  nondiscrimination  on  the  basis  of  drug 
abuse;  (f)  ttie  Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatrrient  and  Rehabilitation 
Act  of  1970  (P.L.  91-616),  as  amended,  relating  to 
nondiscrimination  on  the  basis  of  alcohol  abuse  or 
alcoholism;  (g)  §§523  and  527  of  the  Public  Health 
Service  Act  of  1912  (42  U.S.C.  §§290  dd-3  and  290  ee 
3),  as  amended,  relating  to  confidentiality  of  alcohol 
and  drug  abuse  patient  records;  (h)  Title  VIII  of  the 
Civil  Rights  Act  of  1968  (42  U.S.C.  §§3601  et  seq  ),  as 
amended,  relating  to  nondiscrimination  in  the  sale, 
rental  or  financing  of  housing;  (i)  any  other 
nondiscrimination  provisions  In  the  specific  statute(s) 
under  which  application  for  Federal  assistance  is  being 
made;  and,  (j)  the  requirements  of  any  other 
nondiscrimination  statute(s)  which  may  apply  to  the 
application. 

Will  comply,  or  has  already  complied,  with  the 
requirements  of  Titles  II  and  III  of  the  Uniform 
Relocation  Assistance  and  Real  Property  Acquisitron 
Policies  Act  of  1970  (P.L.  91-646)  which  provide  for 
fair  and  equitable  treatment  of  persons  displaced  or 
whose  property  is  acquired  as  a  result  of  Federal  or 
federally-assisted  programs.  These  requirements  apply 
to  all  interests  in  real  property  acquired  for  project 
purposes  regardless  of  Federal  participation  In 
purchases. 

Will  comply,  as  applicable,  with  provisions  of  the 
Hatch  Act  (5  U.S.C.  §§1501-1508  and  7324-7328) 
which  limit  the  political  activities  of  employees  whose 
principal  employment  activities  are  funded  In  wtrole  or 
in  part  with  Federal  funds. 


Previous  Edition  Usable 


Authorized  for  Local  Reproduction 


standard  Form  424B  (Rev.  7-97) 
Prescrit>ed  by  OMB  Circutar  A-102 
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9.  Will  comply,  as  applicable,  with  the  provisions  of  ttie  Davis- 
Bacon  Act  (40  U.S.C.  §§276a  to  276a-7),  the  Copeland  Act 
(40  U.S.C.  §276c  and  18  U.S.C.  §874),  and  the  Contract 
Work  Hours  and  Safety  Standards  Act  (40  U.S.C.  §§327- 
333),  reganjing  labor  standards  for  federally-assisted 
construction  subagreements. 

10.  Will  comply,  if  applicable,  with  flood  insurance  purchase 
requirements  of  Section  102(a)  of  the  Flood  Disaster 
Protection  Act  of  1973  (P.L.  93-234)  which  requires 
recipients  in  a  special  flood  hazard  area  to  participate  in  the 
program  and  to  purchase  flood  insurance  if  the  total  cost  of 
insurable  construction  and  acquisition  is  $10,000  or  more. 

11.  Will  comply  with  environmental  standards  which  may  be 
prescribed  pursuant  to  the  following:  (a)  institution  of 
environmental  quality  control  measures  under  the  National 
Environmental  Policy  Act  of  1969  (P.L.  91-190)  and 
Executive  Order  (EO)  11514;  (b)  notification  of  violating 
facilities  pursuant  to  EO  11738;  (c)  protection  of  wetlands 
pursuant  to  EO  11990;  (d)  evaluation  of  flood  hazards  in 
floodplains  in  accordance  with  EO  11988;  (e)  assurance  of 
project  consistency  with  the  approved  State  management 
program  developed  under  the  Coastal  Zone  Management 
Act  of  1972  (16  U.S.C.  §§1451  et  seq.);  (f)  conformity  of 
Federal  actions  to  State  (Clean  Air)  Implementation  Plans 
under  Section  176(c)  of  the  Clean  Air  Act  of  1955,  as 
amended  (42  U.S.C.  §§7401  et  seq.);  (g)  protection  of 
underground  sources  of  drinking  water  under  ttie  Safe 
Drinking  Water  Act  of  1974,  as  amended  (P.L  93-523); 
and,  (h)  protection  of  endangered  species  under  ttie 
Endangered  Species  Act  of  1973,  as  amended  (P.L.  93- 
205). 


12.  Will  comply  with  the  Wild  arnl  Scenic  Rivers  Act  of 
1968  (16  U.S.C.  §§1271  et  seq.)  related  to  protecting 
components  or  potential  connponents  of  the  national 
wild  and  scenic  rivers  system. 

13.  Will  assist  the  awarding  agency  in  assuring  compliance 
with  Section  106  of  the  National  Historic  Preservation 
Act  of  1966,  as  amended  (16  U.S.C.  §470),  EO  11593 
(identification  and  protection  of  historic  properties),  and 
the  Archaeological  and  Historic  Preservation  Act  of 
1974  (16  U.S.C.  §§469a-1  etseq.). 

14.  WrII  comply  with  P.L.  93-348  regarding  the  protection  of 
human  subjects  involved  in  research,  development,  and 
related  activities  supported  by  this  award  of  assistance. 

15.  Will  comply  with  the  Laboratory  Animal  Welfare  Act  of 
1966  (P.L.  89-544,  as  amended,  7  U.S.C.  §§2131  et 
seq.)  pertaining  to  the  care,  handling,  and  treatment  of 
warm  blooded  animals  held  for  research,  teaching,  or 
other  activities  supported  by  this  award  of  assistance. 

16.  Will  comply  with  ttie  Lead-Based  Paint  Poisoning 
Prevention  Act  (42  U.S.C.  §§4801  et  seq.)  which 
prohibits  the  use  of  lead-t)ased  paint  in  construction  or 
rehabilitation  of  residence  structures. 

17.  Will  cause  to  be  performed  the  required  financial  and 
compliance  audits  in  accordance  with  the  Single  Audit 
Act  Amendments  of  1996  and  OMB  Circular  No.  A-133, 
"Audits  of  States,  Local  Governments,  and  Non-Profit 
Organizations." 

18.  Will  comply  with  all  applicable  requirements  of  all  other 
Federal  laws,  executive  orders,  regulations,  and  policies 
governing  this  program. 


SIGNATURE  OF  AUTHORIZED  CERTIFYING  OFFICIAL 


TITLE 


APPLICANT  ORGANIZATION 
I 


DATE  SUBMITTED 
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CERTIFiCATIONS  REGARDING  LOBBYING;  DEBARMENT,  SUSPENSION  AND  OTHER 
RESPONSIBILITY  MATTERS;  AND  DRUG-FREE  WORKPLACE  REQUIREMENTS 

Applicants  should  refer  to  the  regulations  cited  betow  to  determine  the  certification  to  whk:h  they  are  required  to  attest   Applicants 
should  also  review  the  instructions  for  certiftcatkxi  included  in  ttie  regulations  before  completing  this  form.  Signature  of  this  form 
provides  for  compliance  with  certificatron  requirements  under  34  CFR  Part  82,  "New  Restrictions  on  Lobbying,"  and  34  CFR  Part  85, 
"Government-wide  Debarment  and  Suspenskjn  (Nonprocurement)  and  Government-wide  Requirements  for  Drug-Free  Worttplace 
(Grants).'  The  certifications  shall  t>e  treated  as  a  material  representation  of  fact  upon  which  reliance  will  be  placed  when  the 
Department  of  Education  determines  to  award  the  covered  transaction,  grant,  or  cooperative  agreement. 


1.  LOBBYING 

As  required  by  Section  1352,  Title  31  of  the  U.S.  Code,  and 
implemented  at  34  CFR  Part  82,  for  persons  entering  into  a 
grant  or  cooperative  agreement  over  $100,000,  as  defined  at 
34  CFR  Part  82,  Sections  82.105  and  82.110,  the  applicant 
certifies  ttiat: 

(a)  No  Federal  appropriated  funds  have  been  paid  or  will  be 
paid,  by  or  on  behalf  of  the  undersigned,  to  any  person  for 
influencing  or  attempting  to  influence  an  officer  or  employee  of 
any  agency,  a  Member  of  Congress,  an  officer  or  employee  of 
Congress,  or  an  employee  of  a  Memt)er  of  Congress  in 
connection  with  the  making  of  any  Federal  grant,  the  entering 
into  of  any  cooperative  agreement,  and  the  extension,  continu- 
ation, renewal,  amendment,  or  modification  of  any  Federal 
grant  or  cooperative  agreement; 

(b)  If  any  funds  ottier  than  Federal  appropriated  funds  have 
been  pakj  or  will  be  paid  to  any  person  for  influencing  or 
attempting  to  influence  an  officer  or  employee  of  any  agency,  a 
Member  of  Congress,  an  officer  or  emptoyee  of  Congress,  or 
an  employee  of  a  Member  of  Congress  in  connection  with  this 
Federal  grant  or  cooperative  agreement,  the  undersigned  shall 
complete  and  submit  Standard  Form  -  LLL,  "Disclosure  Form  to 
Report  Lobbying,"  in  accordance  with  its  instructions; 

(c)  The  undersigned  shall  require  that  the  language  of  this 
certificatkMi  be  included  in  the  award  documents  for  all 
subawards  at  all  tiers  (including  subgrants,  contracts  under 
grants  and  cooperative  agreennents,  and  subcontracts)  and 
that  all  subredpients  shall  certify  and  disckise  accordingly. 


2.  DEBARMENT.  SUSPENSION,  AND  OTHER 
RESPONSIBItrTY  MATTERS 

As  required  by  Executive  Order  12549,  Debarment  and 
Suspenskjn,  and  implemented  at  34  CFR  Part  85,  for  prospec- 
tive participants  in  primary  covered  transactkxis,  as  defined  at 
34  CFR  Part  85,  Secttons  85.105  and  85.1 10— 

A  The  applicant  certifies  that  it  and  its  principals: 

(a)  Are  not  presently  debarred,  suspended,  proposed  for 
debarment,  declared  ineligible,  or  voluntarily  excluded  from 
covered  transactions  by  any  Federal  department  or  agency; 

(b)  Have  not  within  a  three-year  period  preceding  this  applica- 
tkxi  been  convk:ted  of  or  had  a  civil  judgement  rendered 
against  ttiem  for  commisskxi  of  fraud  or  a  criminal  offense  in 
connectkxi  with  obtaining,  attempting  to  obtain,  or  performing  a 
public  (Federal,  State,  or  kx:al)  transaction  or  contract  under  a 
public  transaction;  vHolatkxi  of  Federal  or  State  antitrust 
statutes  or  commission  of  embezzlement,  theft,  forgery, 
bribery,  falsification  or  destmctkin  of  records,  making  false 
statements,  or  receiving  stolen  property; 


(c)  Are  not  presently  indicted  for  or  otfierwise  criminally  or  civilly 
charged  by  a  govemmental  entity  (Federal,  State,  or  local)  with 
commission  of  any  of  the  offenses  enumerated  in  paragraph 
(2)(b)  of  this  certification;  and 

(d)  Have  not  within  a  three-year  period  preceding  this  application 
had  one  or  more  public  transaction  (Federal,  State,  or  local) 
terminated  for  cause  or  default;  and 

B.  Where  the  applicant  is  unable  to  certify  to  any  of  the  state- 
ments in  this  certification,  he  or  she  shall  attach  an 
explanatk>n  to  this  application. 


3.  DRUG-FREE  WORKPLACE 
(GRANTEES  OTHER  THAN  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85,  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sections  85.605  and  85.610  - 

A.  The  applicant  certifies  ttiat  it  will  or  will  continue  to  provide  a 
drug-free  workplace  by: 

(a)  Publishing  a  statement  notifying  employees  that  the  unlawful 
manufacture,  distribution,  dispensing,  possession,  or  use  of  a 
controlled  substance  is  prohibited  in  ttie  grantee's  wort^place  and 
specifying  the  actions  that  will  t>e  taken  against  emptoyees  for 
violation  of  such  prohibition; 

(b)  Establishing  an  on-going  drug-free  awareness  program  to 
inform  emptoyees  atwut: 

(1)  The  dangers  of  drug  abuse  in  ttie  workplace; 

(2)  Ttie  grantee's  polkry  of  maintaining  a  drug-free  workplace; 

(3)  Any  available  drug  counseling,  rehabilitatkxi,  and  emptoyee 
assistance  progranns;  and  . 

(4)  The  penalties  that  may  be  imposed  upon  emptoyees  for  drug 
abuse  vk>lations  occurring  in  tfie  workplace; 

(c)  Making  it  a  requirement  \ha\  each  emptoyee  to  be  engaged  in 
ttie  performance  of  ttie  grant  be  given  a  copy  of  ttie  statement 
required  toy  paragraph  (a); 

(d)  Notifying  ttie  employee  in  the  statement  required  by  para- 
graph (a)  ttiat,  as  a  conditran  of  emptoyment  under  ttie  grant,  the 
emptoyee  will: 

(1)  At)ide  by  ttie  terms  of  the  statement;  and 

(2)  Notify  ttie  emptoyer  in  writing  of  his  or  her  conviction  for  a 
violaton  of  a  criminal  dnig  statute  occuning  in  the  woricplace  no 
later  than  five  calendar  days  after  such  conviction: 
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(e)  Notifying  the  agency,  in  writing,  within  10  calendar  days  after 
receiving  notice  under  subparagraph  (d)(2)  from  an  employee  or 
otherwise  receiving  actual  notice  of  such  conviction.  Employers 
of  convicted  employees  must  provide  notice,  including  position 
title,  to:  Director,  Grants  Policy  and  Oversight  Staff,  U.S.  Depart- 
ment of  Education,  400  Maryland  Avenue,  S.W.  (Room  3652, 
GSA  Regional  Office  Building  No.  3),  Washington,  DC  20202- 
4248.  Notice  shall  include  the  identification  number(s)  of  each 
affected  grant; 

(f)  Taking  one  of  the  following  actions,  within  30  calendar  days  of 
receiving  notice  under  subparagraph  (d)(2),  with  respect  to  any 
employee  who  is  so  convicted: 

(1)  Taking  appropriate  personnel  action  agairwt  such  an  em- 
ployee, up  to  and  including  termination,  consistent  with  the 
requirements  of  the  Rehabilitation  Act  of  1973,  as  amended;  or 

(2)  Requiring  such  employee  to  participate  satisfactorily  in  a  drug 
abuse  assistance  or  rehabilitation  program  approved  for  such 
purposes  by  a  Federal,  State,  or  local  health,  law  enforcement,  or 
other  appropriate  agency; 

(g)  Making  a  good  faith  effort  to  continue  to  maintain  a 
drug-free  workplace  through  implementation  of  paragraphs 

(a),  (b),  (c).  (d),  (e).  and  (0- 

B.  The  grantee  may  insert  in  the  space  provided  below  the  site(s) 
for  the  performance  of  work  done  in  connection  with  the  specific 
grant: 

Place  of  Performance  (Street  address,  city,  county,  state,  zip 
code) 


DRUG-FREE  WORKPLACE 
(GRANTEES  WHO  ARE  INDIVIDUALS) 

As  required  by  the  Drug-Free  Workplace  Act  of  1988,  and 
implemented  at  34  CFR  Part  85.  Subpart  F,  for  grantees,  as 
defined  at  34  CFR  Part  85,  Sectkxis  85.605  and  85.610- 

A.  As  a  conditk>n  of  the  grant,  I  certify  that  I  will  not  engage  in  the 
unlawful  manufacture,  distributnn,  dispensing,  possession,  or 
use  of  a  controlled  substarK%  in  conducting  any  activity  with  the 
grant;  and 

B.  If  convicted  of  a  criminal  dnig  offense  resulting  from  a 
violatnn  occurring  during  the  conduct  of  any  grant  activity,  I  will 
report  the  conviction,  in  writing,  within  10  calendar  days  of  the 
convictnn,  to:  Director,  Grants  Policy  and  Oversight  Staff, 
Department  of  Educatkm,  400  Maryland  Avenue,  S.W.  (Room 
3652,  GSA  Regional  Office  Buikjing  No.  3),  Washington,  DC 
20202-4248.  Notice  shall  include  the  kJentification  number(s)  of 
each  affected  grant. 


I 


Check  Q  if  there  are  workplaces  on  file  that  are  not  identified 
here. 


As  the  duly  authorized  representative  of  the  applicant,  I  heret>y  certify  that  the  applk:ant  wiil  comply  with  the  above  certifKations. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND  /  OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 

I     • 


SIGNATURE 


DATE 


ED  80-0013 


12/98 
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Certification  Regarding  Debarment,  Suspension,  Ineligibility  and 
Voluntary  Exclusion  —  Lower  Tier  Covered  Transactions 


This  certificatkxi  is  required  by  the  Department  of  Educatran  regulatk>ns  Implementirtg  Executive  Order  12549,  Debarment  and  Suspension.  34  CFR 
Part  85.  for  all  tower  tier  transactions  meeting  the  threshoW  and  tier  requirements  staled  at  Section  85.1 10. 


Instructions  for  Certification 

1 .  By  signing  and  submitting  this  proposal,  the  prospective  tower  tier 
participant  is  provkjing  the  certificatfon  set  out  betow. 

2.  The  certificatkjn  in  this  clause  Is  a  material  representatton  of  fact 
upon  whtah  reliance  was  placed  when  this  transactton  was  entered 
into.  If  it  is  later  detennined  that  the  prospective  tower  tier  partkapant 
knowingly  rendered  an  enoneous  certificatfon.  in  addilfon  to  other 
remedies  available  to  the  Federal  Government,  the  department  or 
agency  with  whtah  this  transactton  originated  may  pursue  available 
remedies.  Including  suspenston  and/or  debannent. 

3.  The  prospective  tower  tier  partfoipant  shall  provkJe  immediate 
written  noltoe  to  the  person  to  whtoh  this  proposal  is  submitled  if  at 
any  time  the  prospective  tower  tier  partfoipant  leams  that  its  certifica- 
tfon was  erroneous  wfien  submitted  or  has  become  enoneous  by 

-feason  of  changed  circumstances. 

4.  The  terms  "covered  transactton,"  "debanwl.' "suspended," 
"ineligible."  "kjwrer  tier  covered  transactton."  "partfoipant." "  person," 
•primary  covered  transactton." "  principal."  "proposal."  and  Voluntarily 
excluded."  as  used  in  this  dause,  have  the  meanings  set  out  in  the 
Definitfons  and  Coverage  secttons  o*  mies  implementing  Executive 
Order  12549.  You  may  contact  the  person  to  whfoh  this  proposal  is 
submitted  for  assistance  in  obtaining  a  copy  o*  those  regulatfons. 

5.  The  prospective  tower  tier  partkapant  agrees  by  submitting  this 
proposal  that,  shoukl  ttie  proposed  covered  transactton  be  entered 
into,  it  Shalt  not  knowingly  enter  into  any  tower  tier  covered  transactton 
with  a  person  who  is  debarred,  suspended,  declared  ineligible,  or 
voluntarily  exckided  from  partfoipatfon  in  this  covered  transactton, 
unless  authorized  by  the  department  or  agency  with  whfoh  this 
transacifon  originated. 


6.  The  prospective  tower  tier  partfoipant  further  agrees  by  sutKnitting 
this  proposal  ttiat  it  will  include  the  dause  titled  'Certiffoation  Regarding 
Determent,  SuspensK>n.  Ir>eligibility,  and  Voluntary  Exdusion-Lower 
Tier  Covered  Transactfons,"  without  rrKfoiffoatfon,  in  all  tower  tier 
covered  transactions  and  In  all  solfoitatfons  for  lower  tier  covered 
transactfons. 

7.  A  partkapant  in  a  covered  transactton  may  rely  upon  a  certiffoatfon 
of  a  prospective,  partfoipant  in  a  tower  tier  covered  transactfon  that  it  is 
not  deterred,  susperfoed,  ineligible,  or  voluntarity  exduded  from  the 
covered  transactfon,  unless  It  krxiws  that  ttie  certiffoatfon  is  erroneous 
A  partfoipant  may  dedde  tfie  method  ar>d  frequency  by  whfoh  it 
determines  the  eligibility  of  its  prindpals.  Each  partfoipant- may  but  is 
not  required  to,  cl>eck  the  Nonprocurement  List 

8    Nothing  contained  in  the  foregoing  shall  t>e  construed  to  require 
estat>lishment  of  a  system  of  records  in  order  to  rerKler  in  good  faith  the 
certification  required  by  ttiis  dause.  The  knowledge  and  informatfon  of 
a  partfoipant  is  not  required  to  exceed  that  whfoh  is  normally  possessed 
by  a  prudent  person  in  ttie  ordinary  course  of  business  dealings 

9.  Except  for  transactions  authorized  under  paragraph  5  of  these 
Instructfons,  if  a  partfoipant  in  a  covered  transactton  knowingly  enters 
into  a  tower  tier  covered  transactton  with  a  person  who  is  suspended, 
debarred,  ineligible,  or  voluntarily  exduded  from  partfoipatfon  in  ttiis 
transactfon,  in  additfon  to  other  remedies  available  to  ttie  Federal 
Government,  ttie  department  or  agency  with  whfoh  this  transactfon 
originated  may  pursue  available  remedies,  induding  suspenston  and/or 
debamient. 


CettHtcalien 

(1)  The  prospective  tower  tier  partfoipant  certifies,  by  submisston  of  this  proposal,  that  neither  it  nor  rts  principals  arc  presently  debaned, 
suspended,  proposed  for  debennent,  declared  ineligible,  or  voluntarily  exduded  from  partfoipatfon  in  this  transactfon  by  any  Federal 
department  or  agency. 

(2)  Where  the  prospective  to*»er  tier  partfotoant  is  unable  to  certify  to  any  of  the  statements  in  this  certificatton,  such  prospective  partfoipant  shall 
attach  an  explanalton  to  this  proposal. 


NAME  OF  APPLICANT 


PR/AWARD  NUMBER  AND/OR  PROJECT  NAME 


PRINTED  NAME  AND  TITLE  OF  AUTHORIZED  REPRESENTATIVE 


SIGNATURE 


DATE 


ED  80-0014,  9/90  (Replaces  GCS-009  (REV.12/88),  whfoh  is  obsolete) 


**  n  r  ^  _ 
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I  DISCLOSURE  OF  LOBBYING  ACTIVITIES 

Complete  this  fotTn  to  disclose  lobbying  activities  pursuant  to  31  U.S.C.  1352 
(See  reverse  for  public  burden  disdosure.) 


Approved  by  OMB 
0348-0046 


1.  Type  of  Federal  Action: 

I    n  a.  contract 
' '  b.  grant 

c.  cooperative  agreement 

d.  loan 

e.  loan  guarantee 

f.  loan  insurance 


2.  Status  of  Federal  Action: 

I       la.  bid/offer/application 

' 'b.  initial  award 

c.  post-award 


4.  Name  arKi  Address  of  Reporting  Entity: 

Q  Prim*  □  Subaw»rtJe« 

Tier ,  if  known: 


Congressional  District,  if  known: 


3.  Report  Type: 

□  a.  initial  filing 


b.  material  change 
For  Material  Change  Only: 

year quarter . 

date  of  last  report 


5.  If  Reporting  Entity  in  No.  4  is  a  Subawardee,  Enter  Name 
and  Address  of  Prime: 


Congressional  District,  if  known: 


6.  Federal  Department/Agency: 


7.  Federal  Program  Name/Description: 


CFDA  Number,  if  applk:able: 


8.  Federal  Action  Number,  if  known: 

I 


9.  Avvard  Amount,  if  known: 
$ 


10.  a.  Name  and  Address  of  Lobbying  Registrant 

(if  individual,  last  name,  first  name,  Ml): 


b.  Individuals  Performing  Services  (including  address  if 
different  from  No.  10a) 
(last  name,  first  name.  Ml): 


4  A  liiuiiiMliUii  nqumad  tnugh  Ms  torn  ■  aulhorizad  by  M*  31  U.S.C.  sacion 
'  *'  13S2.  Thii  dtockaura  of  kWyine  actmlia  it  «  matwM  i»nimn>«lion  o«  fad 
ulionaMdiraivioaKWpkeadbirtwiMriboiwtrtMn  tn  tanucton  ww  mad* 
or  anlarad  Mo.  Thit  dadoaura  it  r«|uirad  pufsuanl  to  31  U.S.C.  1352.  This 
■iloiniafciii  oil  ba  lapcrtad  10  t<a  Ccngtaa*  sans  amuaiy  and  Ml  ba  avaiaUator 
puHc  inapfcion.  Any  panon  xtio  fals  to  tta  Iha  faquirad  dsdoaura  ital  ba 
subiaci  to  a  cM  panaky  al  net  lass  mat  S10.000  and  no*  mors  «ian  S100.000  for 
aadiuehMuia. 


Signature:  _ 
Print  Name: 
Title: 


Telephone  No. 


Date: 


Federal  tiM  Only: 


Authorized  for  Local  Reproduction 
Standard  Form  LLL  (Rev.  7-97) 


[FR  Doc.  02-22278  Filed  8-29-02;  8:45  am] 
MJJNGCOOE  4000-01-C 
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GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301  and  Part  301-11 
[FTR  Amendment  109] 
RIN  3090-AH66 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates 

AGENCY:  Office  of  Govemmentwide 
Policy.  GSA. 
action:  Final  rule. 

SUMMARY:  An  analysis  of  lodging  and 
meal  cost  survey  data  reveals  that  the 
listing  of  maximiun  per  diem  rates  for 
locations  within  the  continental  United 
States  (CONUS)  should  be  updated  to 
provide  for  the  reimbmsement  of 
Federal  employees'  expenses  covered  by 
per  diem.  This  final  rule  increases/ 
decreases  the  maximum  per  diem 
allowance  in  certain  existing  per  diem 
localities  and  adds  new  per  diem 
localities.  In  an  effort  to  improve  the 
ability  of  the  per  diem  rates  to  meet  the 
lodging  demands  of  Federal  travelers  to 
high  cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process.  The  FPLP  will  enhance 
the  Government's  ability  to  meet  its 
overall  room  night  demand,  and  allow 
travelers  to  find  lodging  close  to  where 
they  conduct  business. 
DATES:  This  final  rule  is  effective 
October  1,  2002,  and  applies  for  travel 
performed  on  or  after  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joddy  Gamer,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy  Division,  at  202 
501-4857. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  order  to  provide  adequate  per  diem 
reimbursement  for  Federal  employee 


travel,  the  maximiun  per  diem 
allowances  are  changed  in  specific 
locations.  Properties  in  high  cost  travel 
areas  are  under  no  obligation  to  provide 
lodging  to  Federal  travelers  at  the  per 
diem  rate.  Thus,  the  General  Services 
Administration  (GSA)  established  the 
Federal  Premier  Lodging  Program 
(FPLP)  to  contract  directly  with 
properties  in  high  cost  travel  markets  to 
make  available  a  set  number  of  rooms  to 
Federal  travelers  at  contract  rates.  For 
the  locations  where  FPLP  contracts  are 
already  effective,  GSA  has  adopted  the 
contract  rates  as  the  per  diem  lodging 
rates  applicable  to  these  locations.  For 
the  destinations  where  we  plan  to  award 
FPLP  contracts  in  the  near  future,  we 
also  plan  to  adopt  the  contract  rates  as 
the  new  per  diem  lodging  rates,  but  we 
cannot  make  these  changes  until  the 
new  contracts  become  effective. 
Therefore,  these  lodging  rate  changes 
will  become  effective  at  a  later  date.  A 
listing  of  these  proposed  new  FPLP 
destinations  follows  the  per  diem  rates 
listing. 

For  fiscal  year  (FY)  2003,  significant 
changes  were  made  regarding  the  per 
diem  rates.  There  are  13  new 
destinations  being  added  to  the  per 
diem  listing,  and  an  increase  in  the 
lodging  rate  for  Pensacola,  Florida. 
However,  the  FY  2002  standard  CONUS 
per  diem  rate  and  all  other  per  diem 
lodging  rates  remain  unchanged  through 
September  30,  2003  (except  for  the 
proposed  new  FPLP  destinations 
mentioned  above).  This  is  due  to  our 
establishment  of  a  Govemmentwide  Per 
Diem  Advisory  Board  (Board)  to  review 
the  current  per  diem  rate  setting  process 
and  methodology.  Recommendations 
from  the  Board  are  forthcoming  in 
December  2002,  and  we  will  consider 
appropriate  per  diem  changes  at  that 
time.  In  addition,  new  M&IE  rates  for 
locations  in  designated  markets  have 
been  approved,  as  well  as  a  new  M&IE 
tier  of  $50. 


B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibilitiy  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  imder 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  fi-om 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subjects  in  41  CFR  Part  301-11 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  41  CFR  chapter  301  is 
amended  as  follows: 

PART  301-11— PER  DIEM  EXPENSES 

1.  The  authority  citation  for  part  301- 
1 1  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

2.  In  §  301-11.18  the  table  is  revised 
to  read  as  follows: 

§  301  -11 .1 8    What  M&IE  rate  will  I  receive 
if  a  meal(s)  is  furnished  at  nominal  or  no 
cost  by  the  Government  or  is  included  in 
the  registration  fee? 


M&IE  

Breakfast  .. 

Lunch  

Dinner 

Incidentals 


30 
$6 

6 
16 

2 


34 
$7 

7 
18 

2 


38 
$8 

8 
20 

2 


42 
$9 

9 
22 

2 


46 
$9 
11 
24 
2 


50 

$10 

12 

26 

2 


3.  Appendix  A  to  chapter  301  is 
revised  to  read  as  follows: 

Appendix  A  to  Chapter  301— 
PrMcribed  Maximum  Per  Diem  Rates 
for  CONUS 

The  maximum  rates  listed  below  are 
prescribed  under  part  301-11  of  this  chapter 
for  reimbursement  of  per  diem  expenses 


incurred  during  official  travel  within  CONUS 
(the  continental  United  States).  The  amount 
shown  in  column  (a)  is  the  maximum  that 
will  be  reimbursed  for  lodging  expenses 
excluding  taxes.  The  M&IE  rate  shown  in 
column  (b)  is  a  fixed  amount  allowed  for 
meals  and  incidental  expenses  covered  by 
per  diem.  The  per  diem  payment  calculated 
in  accordance  with  part  301-11  of  this 
chapter  for  lodging  expenses  plus  the  M&IE 


rate  may  not  exceed  the  maximum  per  diem 
rate  shown  in  column  (c).  Seasonal  rates 
apply  during  the  periods  indicated.  It  is  the 
policy  of  the  Government,  as  reflected  in  the 
Hotel  Motel  Fire  Safety  Act  of  1990  (Public 
Law  101-391,  September  25, 1990  as 
amended  by  Public  Law  105-85,  November 
18,  1997).  referred  to  as  "the  Act"  in  this 
paragraph,  to  save  lives  and  protect  property 
by  promoting  fire  safety  in  hotels,  motels. 
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and  all  places  of  public  accommodation 
affecting  commerce.  In  furtherance  of  the 
Act's  goals,  employees  are  encouraged  to  stay 
in  a  facility  which  is  fire-safe,  i.e.,  an 


approved  accommodation,  when  commercial 
lodging  is  required.  Lodgings  that  meet  the 
Government  requirements  are  listed  on  the 


U.S.  Fire  Administration's  Internet  site  at 
http  J /ww^wusfa.jema. gov  ^applications/ hott'l. 
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Per  diem  locaUty: 

_ 

Key  city'                                               County  and/or  other  defined  location  ^.  * 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 
(b) 

Maximum 

per  diem 

rate* 

(c) 

CONUS.  Standard  rate: 

55 

30 

85 

(Applies  to  all  locations  within  CONUS  not  speciflcally  listed  below  or  encompassed 
by  the  boundary  definition  of  a  listed  point    However,  the  standard  CONUS  rate 
applies  to  all  locations  within  CONUS,  including  those  defined  below,  for  certain 
relocation  subsistence  allowances.  See  parts  302-2,  302-4.  and  302-5  of  this  subtitle.) 

ALABAMA 

Birmingham 

Jefferson 

59 

42 

101 

Decatur 

Morgan 

69 

34 

103 

Gulf  Shores 

Baldwin 

(May  15 -September  4) 

101 

38 

139 

(September  5 -May  14) 

64 

38 

102 

Huntsville 

Madison 

67 

38 

103 

Montgomery 

Montgomery 

57 

42 

99 

Tuscaloosa 

Tuscaloosa 

63 

34 

97 

ARIZONA 

Casa  Grande 

Pinal 

(January  1 -April  30) 

80 

38 

118 

(May  1 -December  3 1) 

65 

38 

103 

Chinle 

Apache 

(May  l-October3l) 

98 

38 

136 

(November  1 -April  30) 

55 

38 

93 

Flagstaff 

All  points  in  Coconino  County  not  covered 
under  Grand  Canyon  per  diem  area 

(May  l-OctobeT3l) 

67 

38 

105 

(November  1 -April  30) 

55 

38 

93 

Grand  Canyon 

All  points  in  the  Grand  Canyon  National  Park 
and  Kaibab  National  Forest  within  Coconino 
County 

(May  1 -October  21) 

106 

46 

152 

(October  22  -April  30) 

94 

46 

140 

Kayenta 

Navajo 

(April  15-October  15) 

98 

34 

132 

(October  I6-April  14) 

65 

34 

99 

Phoen  i  x/Scottsda  le 

Maricopa 

(January  1 -April  15) 

107 

46 

153 

(April  16-May31) 

79 

46 

125 

(June  1 -August  31) 

59 

46 

105 

(September  1  -December  3 1 ) 

90 

46 

136 

Tucson 

Pima  County;  Davis-Monthan  AFB 

(January  1 -April  15) 

85 

42 

127 

(April  16-December31) 

58 

42 

100 

Yuma 

Yuma 

68 

38 

106 

ARKANSAS 

Hot  Springs 

Garland 

60 

34 

94 

Little  Rock 

Pulaski 

72 

38 

110 
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Per  diem  locaUty: 


Key  city' 


County  and/or  other  defined  location  ', 


Maximum 

lodging 

amouni 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


CALIFORNIA 


Clearlake 


(May  5-September  30) 


(October  1 -May  4) 


Contra  Costa  County 


Death  Valley 


Fresno 


Kem  County 


Los  Angeles 


Mammoth  Lakes 


Marin  County 
Merced 


Modesto 


Monterey 


(May  l-October3l) 


(November  I -April  30) 


(April  I -November  15) 


(November  16-March  31) 


Oakhurst 


(May  1 -September  30) 


^October  1 -April  30) 
Oakland  


Ontario/BarstowA^ictorville 


Palm  Springs 


(January  I-May31) 


(June  I  -December  3 1 ) 


Point  Arena/Gualala 


Redding 


Sacramento 


San  Diego 


San  Francisco 


San  Luis  Obispo 


San  Mateo/Redwood  City 


Santa  Barbara 


Santa  Cruz 


Santa  Monica 


(June  I -September  30) 


(October  l-May  31) 


Santa  Rosa 


Solano  County 


South  Lake  Tahoe 


(June  1 -August  31) 


(September  I  -May  3 1 ) 


Sunnyvale/Pak)  Alto/San  Jose 

Tahoe  City 

Truckee 


Uke 


Contra  Costa 


Inyo 


Fresno 


Kem  County 


Los  Angeles;  Orange  and  Ventura  Counties; 
Edwards  AFB;  Naval  Weapons  Center  and 
Ordinance  Test  Sutioo,  China  Lake  (see  Santa 
Monica) 


Mono 


Marin 


Merced 


Stanislaus 


Monterey 


Napa 


Madera 


Alameda 


San  Bernardino 


Riverside 


Mendocino 


Shasta 


Sacramento 


San  Diego 


San  Francisco 


San  Luis  Obispo 


San  Mateo 


Santa  Barbara 


Santa  Cmz 


City  timits  of  Santa  Monica  (see  Los  Angeles) 


Sonoma 


Solano;  Travis  Air  Force  Base 


El  Dorado  (see  also  Suieline,  NV) 


Santa  Clara 
Placer 

Nevada 


85 


69 


108 


60 


73 


68 


99 


70 


108 


62 


60 


94 


75 


125 


no 


79 


55 


118 


84 


129 


84 


109 


78 


79 


99 


159 


79 


134 


114 


108 


125 


109 


89 


79 


97 


84 


150 


145 


34 


34 


46 


46 


34 


42 


50 


46 


46 


34 


38 


46 


46 


46 


46 


42 


42 


42 


42 


46 


46 


42 


34 


46 


50 


50 


42 


46 


42 


46 


42 


42 


46 


46 


46 


46 


50 


46 


119 


103 


154 


106 


107 


no 


149 


116 


154 


% 


98 


140 


121 


171 


156 


121 


97 


160 


126 


175 


130 


112 


125 


149 


209 


121 


180 


156 


154 


167 


151 


135 


125 


143 


130 


200 


191 


56164  Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


Per  diem  locality: 


Key  city' 


County  and/or  ocher  defined  location 


2   3 


Maximum 

lodging 

amount 

(room 

rate 

only — DO 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


(June  I5-September30) 

81 

46 

127 

(October  1-Junc  14) 

63 

46 

109 

Visalia 

Tulare 

69 

42 

III 

West  Sacramento 

Yolo 

69 

34 

103 

Yosemite  National  Park 

Mariposa 

(May  1 -September  30) 

114 

46 

160 

(October  1 -April  30) 

82 

46 

128 

COLORADO 

Aspen 

Pitkin 

(January  1 -April  30) 

145 

46 

191 

(May  1-December31) 

89 

46 

135 

Boulder 

Boulder 

93 

46 

139 

Colorado  Springs 

El  Paso 

(May  15-September  !5) 

73 

42 

115 

(September  16-May  14) 

59 

42 

101 

Cortcz 

Montezuma 

69 

34 

103 

Crested  Butte 

City  limits  of  Crested  Butte  (see  Gunnison 
County) 

(November  15-April  15) 

97 

46 

143 

(April  16-June  IS) 

58 

46 

104 

(June  16-November  14) 

71 

46 

117 

Denver 

Denver.  Adams,  and  Arapahoe  Counties,  that 
portion  of  Westminster  located  in  Jefferson 
County,  and  Lone  Tree  in  Douglas  County 

112 

46 

158 

Durango 

La  Plata 

(May  15-September  30) 

99 

42 

141 

(October  I -May  14) 

70 

42 

112 

Fort  Collins 

Lanmcr  (except  Loveland) 

76 

38 

114 

Glenwood  Springs 

Garfield 

(May  15-October  15) 

95 

34 

129 

(October  16-May  14) 

55 

34 

89 

Grand  Junction 

Mesa 

64 

34 

98 

Gunnison 

Gunnison  (except  Crested  Butte) 

(May  15-September  30) 

70 

38 

108 

(October  1-May  14) 

55 

38 

93 

Jefferson  County 

Jefferson 

94 

38 

132 

Loveland 

City  limits  of  Loveland  (see  Larimer  County) 

69 

34 

103 

Montrose 

Montrose 

69 

38 

107 

Pueblo 

Pueblo 

(June  1  -September  30) 

72 

38 

110 

(October  l-May  31) 

58 

38 

96 

Silverthom&'Keystone 

Summit 

170 

42 

212 

Steamboat  Springs 

Routt 

59 

42 

101 

Telluride 

San  Miguel 

(December  20-Scptember  30) 

147 

46 

193 

(October  1 -December  19) 

85 

46 

131 

Trinidad 

Las  Animas 

62 

34 

96 

Vail 

Eagle 

(December  1 -March  31) 

200 

46 

246 

(April  1  -November  30) 

105 

46 

151 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — DO 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rate* 

(c) 


CONNECnCUT 


Bridgeport/Danbury 


Haitford 


Lakeville/Salisbtgy 


Middlesex  County 


New  Haven 


New  London/Gioton 


(May  1 -October  31) 


(November  1 -April  30) 


Putnam/Danieboa 


StofTs/Mansfield 


DELAWARE 


Dover 


(May  25-Scptember  4) 


(September  5-May  24) 


Lewes 


Wilmington 


(April  1 -September  30) 


(October  1-March31) 


DlSTRKrr  OF  COLUMBIA 


Fairfield 


Hartford 


Utchfield 


Middlesex 


New  Haven 


New  London 


Windham 


Tolland 


Washington.  DC  (also  the  cities  of 
Alexandria,  Falls  Church,  and 
Fairfax,  and  the  counties  of 
Arlington,  Loudoun,  and  Fairfax, 
in  Virginia;  and  the  counties  of 
Montgomery  and  Prince  George's 
in  Maryland).  (See  also  Maryland 
and  Virginia.) 


Kent 


Sussex 


New  Castle 


FLORIDA 


Altamonte  Springs 
Bradenton    


(January  I -April  30) 


(May  I-December31) 


Cocoa  Beach 


Daytona  Beach 


(February  I -August  31) 


(September  1  -January  3 1 ) 
Fort  Lauderdale      


(December  15-April  30) 


(May  1 -December  14) 
Fort  Myers 


(January  IS- April  15) 


(April  1 6- January  14) 


Fort  Pierce 


(December  15-April  30) 


(May  1 -December  14) 


Seminole 


Manatee 


Brevard 


Volusia 


Broward 


Lee 


Saint  Lucie 


109 


120 


95 


78 


87 


107 


79 


56 


70 


75 


64 


120 


109 


99 


150 


71 


65 


55 


105 


90 


69 


100 


69 


70 


55 


70 


55 


42 


42 


42 


34 


38 


38 


38 


34 


34 


38 


38 


42 


38 


38 


50 


42 


34 


34 


38 


42 


42 


46 


46 


46 


46 


42 


42 


151 


162 


137 


112 


125 


145 


117 


90 


104 


113 
102 


162 


147 


137 


200 


113 


99 


89 


143 


132 


111 


101 


97 


146 


115 


116 


112 
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Per  diem  kxality: 

« 
Key  city '                                                County  and/or  other  defined  location  ^,  ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 

(b) 

s 

Maximum 

per  diem 

rate* 

(c) 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rale* 

(c) 


:2002 


Fort  Wakon  Beach 

Okaloosa 

(May  I-October3l) 

110 

42 

152 

(htovember  1 -April  30) 

80 

42 

122 

Gainesville 

Alachua 

61 

38 

99 

Gulf  Breeze 

SanU  Rosa 

(May  1 -September  30) 

115 

42 

157 

(October  I -April  30) 

59 

42 

101 

Jackson  ville/Mayport 

Duval;  Mayport  Naval  Station 

81 

38 

119 

Key  West 

Monroe 

(January  1 -April  30) 

180 

46 

226 

(May  1-December3t) 

109 

46 

155 

Kissimmee 

Osceola 

(Febniary  1 -April  30) 

77 

38 

115 

(May  1 -January  31) 

64 

38 

102 

Lakeland 

Polk 

71 

38 

109 

Leesburg 

Lake 

(November  1 -April  15) 

68 

34 

102 

(April  16-October  31) 

55 

34 

89 

Miami 

Dade 

98 

46 

144 

Naples 

Collier 

(December  16-April  15) 

109 

42 

151 

(April  16-December  15) 

69 

42 

HI 

Ocab 

Marion 

59 

34 

93 

Orlando 

Orange 

95 

46 

141 

Palm  Beach 

(also  the  cities  of  Boca  Raton. 
Deliay  Beach  .  Jupiter.  Palm 
Beach  CJardens,  Palm  Beach 
Shores.  Singer  kland  and  West 
Palm  Beach) 

Palm  Beach 

98 

■ 

46 

144 

Panama  City 

Bay 

74 

42 

116 

Pensacola 

Escambia 

85 

34 

119 

PunuGerda 

Chariotle 

(December  15-April  15) 

75 

38 

113 

(April  16-December  14) 

55 

38 

93 

Sarasota 

Sarasota 

(January  1 -April  30) 

80 

42 

122 

(May  I -December  31) 

70 

42 

112 

Sebring 

Highlands 

64 

34 

98 

St.  Augustine 

St  Johns 

65 

42 

107 

Stuait 

Martin 

57 

42 

99 

Tallahassee 

Leon 

65 

38 

103 

Tampa/SL  Petersburg 

Pinellas  and  Hillsborough 

93 

42 

135 

Vero  Beach 

Indian  River 

(December  15-April  15) 

99 

34 

133 

(April  16-December  14)) 


GEORGIA 


Albany 


Athens 


Atlanta 


Clayton  County 


Cobb  County 


Columbus 


Conyers 


DeKalb  County 


Dublin 


Gwinnett  County 


Savannah 


IDAHO 


Boise 


Coeur  d'Alene 


Ketchum 


(May  I -November  30) 


(December  1 -April  30) 


McCall 


Sun  Valley 


ILLINOIS 


Autora 


Chicago 


Du  Page  County 
Elgin  


Rockford 


INDIANA 


Carmel 


Ft.  Wayne 


Indianapolis 


Lafayette 


Michigan  City 


Nashville 


(April  1 -November  15) 


(November  16-March  31) 
South  Bend 


Valparaiso/Burlington  Beach 


IOWA 


Cedar  Rapids 
Des  Moines 


KANSAS 


Kansas  City/Overland  Park 


Wichita 


Dougherty 


Clarke 


Fulton 


Clayton 


Cobb 


Muscogee 


Rockdale 


DeKalb 


Laurens 


Gwinnett 


Chatham 


Ada 


Kootenai 


Blaine  (except  Sun  Valley) 


City  limits  of  Sun  Vallcy  (see  Blaine  County) 


Kane  (except  Elgin) 


Cook  and  Lake 


DuPage 


City  limits  of  Elgin  (see  Kane  County) 


Winnebago 


Hamihon 


Allen 


Marion  County.  Fort  Benjamin  Harrison 
Tippecanoe  


La  Porte 


Brown 


St.  Joseph 


Porter 


Linn 


Polk 


Wyandotte  and  Johnson 


Sedgwick 


59 


57 


69 


112 


89 


112 


63 


69 


112 


57 
69 


89 


61 


56 


84 


74 


62 


149 


66 


155 


89 


60 
60 


65 


58 


70 


59 


65 


75 


59 


61 


89 


60 


67 


85 


59 


34 


38 


38 


42 


34 


42 


38 


38 


42 


34 


42 


42 


38 


42 


42 


42 


42 


34 


50 


42 


34 


34 


42 


34 


46 


34 


38 


42 


42 


38 


38 


30 


.34 


42 


42 


93 


95 


107 


154 


123 


154 


101 


107 


154 


91 


111 
131 


103 


94 


126 


116 


104 


191 


100 


205 


131 


94 


94 


107 


92 


116 


93 

103 


117 


101 


99 

127 


90 


101 


127 


101 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location 


2   3 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


KENTUCKY 

Covingtoo 

Kenton 

80 

42 

122 

Lexington 

Fayette 

65 

34 

99 

Louisvifle 

Jefferson 

69 

42 

111 

Newport 

Campbell 

74 

34 

108 

LOUISIANA 

Baton  Rouge 

East  Baton  Rouge  Parish 

78 

42 

120 

(jonzales 

Ascension  Parish 

59 

38 

97 

LakeCbarles 

Calcasieu  Parish 

70 

38 

108 

New  Orleans/St.  Bernard 

Orleans,  St.  Bernard.  Ptaquemine  and  Jefferson 
Parishes 

(January  1 -May  31) 

139 

46 

185 

(Junel-December31) 

89 

46 

135 

Shreveport/Bossier  City 

Caddo 

60 

42 

102 

Slidell 

St.  Tammany 

65 

34 

99 

St.  Francisville 

West  Feliciana 

75 

42 

117 

MAINE 

Bar  Harbor 

Hancock 

(June  15-October  15) 

liO 

42 

152 

(October  16- June  14) 

89 

42 

131 

Bath 

Sagadahoc 

(May  1 -October  31) 

61 

38 

99 

(November  1  -April  30) 

55 

38 

93 

Kennebuak/Kittery/Sanford 

York 

(June  15-October  31) 

129 

42 

171 

(November  1-June  14) 

69 

42 

111 

Portland 

Cumberland 

(July  1  -October  3 1 ) 

119 

42 

161 

(November  1 -June  30) 

79 

42 

121 

Rockport 

Knox 

(July  1  -August  26) 

87 

46 

133 

(August  27-June  30) 

55 

46 

101 

Wiscasset 

Lincoln 

(July  1 -October  31) 

99 

42 

141 

(November  1  -June  30) 

72      ■ 

42 

114 

MARYLAND 

(For  the  counties  of  Montgomery 
and  Prince  George's,  see  District  of 
Columbia) 

Annapolis 

Anne  Arundel 

90 

46 

136 

Baltimore 

Baltimore 

137 

46 

183 

Cambridge 

Dorchester 

70 

34 

104 

Columbia 

Howard 

110 

46 

156 

Fredenck 

Frederick 

65 

34 

99 

Grasonville 

Queen  Annes 

75 

42 

117 

Harford  County 

Harford  County 

104 

42 

146 

Lexington  Park/ 

St.  Mary's  and  Calvert 

75 

38 

113 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location 


2   1 


Maximum 

lodging 

amount 

(room 

rate 

-»• 

M&IE 
rate 

Maximum 

per  diem 

rate* 

only— DO 

taxes) 

(a) 

(b) 

(c) 

Leonanhown/Lusby 

Ocean  City 

Worcester 

(JunelS-OctobcrSI) 

- 

144 

46 

190 

(Novenriier  1-June  14) 

59 

46 

105 

St.  Michaels 

Talbot 

100 

46 

146 

MASSACHUSETTS 

Essex 

109 

42 

151 

Boston 

Suffolk 

159 

50 

209 

Cambridae 

Middlesex  (except  Lowell) 

159 

SO 

209 

Falmouth 

City  limits  of  l^lmouth 

(June  1 -September  30) 

105 

38 

143 

(October  1 -May  31) 

70 

38 

108 

Hyannis 

Barasuble 

94 

42 

136 

Lowell 

City  limits  of  Lowell  (except  Cambridge)  (see 
Middlesex  County) 

99 

38 

137 

Martha's  Vineyard 

Dukes 

(June  1 -October  IS) 

ISO 

46 

196 

(October  16-May  31) 

85 

46 

131 

Nantucket 

Nannicket 

(June  IS-October  IS) 

ISO 

46 

196 

(October  16- June  14) 

75 

46 

121 

New  Bedford 

City  limits  of  New  Bedford  (see  Bristol  County) 

(May  IS-October  IS) 

75 

38 

113 

(October  16-May  14) 

65 

38 

103 

Northampton 

Hampshire 

72 

38 

110 

Pittsfield 

Berkshire 

65 

42 

107 

Plymouth 

Plymouth 

(June  15-October  15) 

- 

119 

38 

157 

(October  16-June  14) 

99 

38 

137 

Ouincv 

Norfolk 

74 

42 

116 

Springfield 

Hampden 

99 

38 

137 

Taunton 

Bristol  (except  New  Bedford) 

74 

34 

108 

Worcester 

Worcester 

79 

38 

117 

MICHKjAN 

Ann  Arbor 

Washtenaw 

75 

42 

117 

Berrien 

59 

34 

93 

Charlevoix 

Charlevoix 

(June  1 -August  31) 

105 

42 

147 

(September  1 -May  31) 

59 

42 

101 

Detroit 

Wayne 

109 

SO 

159 

East  Lansine^Lansing 

bigham 

65 

42 

107 

Frankenmuth 

Saginaw 

69 

34 

103 

Frankfort 

Benzie 

62 

34 

96 

Gaylord 

Otsego 

65 

38 

103 

Grand  Rapids 

Kent 

62 

38 

100 

Holland 

Ottawa 

60 

38 

98 

Leiand 

Leelanau 

75 

38 

113 

Mackinac  kland 

Mackinac 

165 

46 

211 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Midland 

Midland 

72 

38 

110 

Mount  Pleasant 

Isabella 

65 

38 

103 

Muskegon 

Muskegon 

(May  1 -August  31) 

79 

34 

113 

(September  1  -April  30) 

59 

34 

93 

Ontonagon 

Ontonagon 

65 

34 

99 

Petoskey 

Emmet 

(June  1-October31) 

65 

42 

107 

(November  1- May  31) 

55 

42 

97 

POntiac/Troy/Aubum  Hills 

Oakland 

94 

42 

136 

Sault  Ste  Marie 

Chippev^a 

(May  IS-October  15) 

63 

38 

101 

(October  16-May  14) 

55 

38 

93 

South  Haven 

Van  Buren 

76 

38 

114 

Traverse  City 

Grand  Traverse 

125 

46 

171 

Watren 

Macomb 

79 

38 

117 

MINNESOTA 

Anoka  County 

Anoka 

65 

38 

103 

Dakou  County 

Dakou 

80 

38 

118 

Dulnth 

St.  Louis 

(June  1 -October  31) 

85 

42 

127 

(November  1 -May  31) 

56 

42 

98 

Minneapolis/St.  Paul 

Hennepin  County  and  Fort  Snelling  Military 
Reservation  and  Navy  Astronautics  Group 
(Detachment  BRAVO),  and  Ramsey  County 

95 

50 

145 

Rochester 

Olmsted 

73 

38 

111 

MISSISSIPPI 

Bay  St.  Louis 

Hancock 

(April  1  -October  3 1 ) 

69 

38 

107 

(November  1-March31) 

55 

38 

93 

Biloxi/Gulfport 

Harrison 

61 

42 

103 

Robinsonville 

Tunica 

59 

34 

93 

MISSOURI 

Branson 

Taney 

(April  1  -December  3 1 ) 

62 

38 

100 

(January  1  -March  3 1 ) 

55 

38 

93 

Hannibal 

Marion 

57 

34 

91 

Jefferson  City 

Cole 

60 

34 

94 

Kansas  City 

Jackson.  Clay  and  Kansas  City  International 
Airport 

85 

46 

131 

Osage  Beach 

Camden 

89 

34 

123 

Platte         1 

Platte  (except  Kansas  City  International 
Airport) 

61 

38 

99 

Springfield 

Greene 

63 

34 

97 

St.  Louis 

St.  Louis  and  St  Charles 

90 

50 

140 

St.  Robert/Ft.  Leonardwood 

Pulaski 

74 

34 

108 
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Per  diem  locaHty: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rate* 

(c) 


MONTANA 

Bie  Sky 

Gallatin  (except  West  Yellowstone) 

125 

46 

171 

Polson/KaUspell 

Uke  and  Flathead 

.    (June  1-Scptember  IS) 

64 

34 

98 

(September  16-May  31) 

55 

34 

89 

West  Yellowstoae 

City  limits  of  West  Yeltowstone  (see  Gallatin 
County) 

(Junel-SeDtcmber30) 

92 

38 

130 

(October  1 -May  31) 

55 

38 

93 

NEBRASKA 

Omaha 

Douglas 

63 

42 

105 

NEVADA 

IncKne  Viltage/CrysUl  Bay 

City  limits  of  Incline  Village  and  Crystal  Bay 

(May  15-September  15) 

99 

42 

141 

(September  16-May  14) 

79 

42 

121 

Las  Vegas 

Clark  County;  Nellis  AFB 

79 

42 

121 

Stateline 

Douglas  (see  also  South  Lake  Tahoe.  CA) 

129 

46 

175 

NEW  HAMPSHIRE 

Concord 

Merrimack 

fMavl-Octobcr31) 

68 

38 

106 

(November  1  -April  30) 

58 

38 

% 

Conway 

CaiTOII 

89 

42 

131 

Durham 

Strafford 

89 

34 

123 

Hanover/Sullivan  County 

Grafton  and  Sullivan 

95 

38 

133 

Laconia 

Belknap 

73 

38 

111 

Manchester 

Hillsborough 

89 

38 

127 

Newington 

Rockingham  County;  Pease  AFB  (except 
Portsmouth) 

(Julvl-October3l) 

81 

38 

119 

(November  1 -June  30) 

65 

38 

103 

Portsmouth 

City  limits  of  Portsmouth  (see  Rockingham 
County) 

(January  1 -October  15) 

85 

42 

127 

(October  16-December  31 ) 

69 

42 

111 

NEW  JERSEY 

Atlantic  City 

Atlantic 

(June  1  -November  30) 

149 

46 

195 

(December  1 -May  31) 

109 

46 

155 

Cape  May 

Cape  May  (except  Ocean  City) 

(June  1- November  30) 

155 

46 

201 

(December  1- May  31) 

95 

46 

141 

Cherry  Hill/Camden/ 
Mooiestown 

Camden  and  Burlington 

74 

46 

120 

Eatontown 

Monmouth  County:  Fort  Monmouth;  (except 
Freehold) 

84 

42 

126 

Edison 

Middlesex  (except  Piscataway) 

169 

34 

203 

Flemington 

Hunterdon 

80 

38 

118 
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Per  diem  locality: 


Key  city 


County  and/or  other  denned  location  ,  • 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Freehold 

City  limits  of  Freehold  (see  Monmouth  County) 

85 

38 

123 

Millville 

Cumberland 

58 

34 

92 

Newark 

Essex,  Bergen.  Hudson  and  Passaic 

125 

46 

171 

Ocean  City 

City  limits  of  Ocean  City  (see  Cape  May 
County) 

(June  IS-September  IS) 

215 

42 

257 

(September  16-June  14) 

80 

42 

122 

Parsippany/Picatinney 
Arsenal/Dover 

Morris 

114 

42 

156 

Piscataway/Belle  Mead 

Somerset;  and  City  limits  of  Piscataway 

144 

42 

186 

Princeton/Trenton 

Mercer 

139 

46 

185 

Tom's  River 

Ocean 

(May  15-September  15) 

89 

42 

131 

(September  16-May  14) 

79 

42 

121 

Union  County 

Union 

107 

42 

149 

NEW  MEXICO 

Albuquerque 

Bernalillo 

65 

42 

107 

Cloudcroft 

Otero 

(June  1 -October  31) 

74 

34 

108 

(November  1-May3l) 

65 

34 

99 

LasCruces 

Dona/Ana 

60 

34 

94 

Los  Alamos 

Los  Alamos 

71 

38 

109 

SanuFe 

Santa  Fe 

99 

46 

145 

Taos 

Taos 

75 

38 

113 

NEW  YORK 

Albany 

Albany 

% 

46 

142 

The  Bronx/Brooklyn/(Jueens 

The  boroughs  of  The  Bronx.  Brooklyn  and 
Queens 

168 

46 

214 

Buffalo 

Erie 

78 

42 

120 

Glens  Falls 

Warren 

(June  1 -September  30) 

74 

38 

112 

(October  1 -May  31) 

55 

38 

93 

Ithaca 

Tompkins 

69 

38 

107 

Kingston 

Ulster 

79 

42 

121 

Lake  Placid 

Essex 

(June  15-October  15) 

86 

42 

128 

(October  16-June  14) 

59 

42 

101 

Manhattan 

The  borough  of  Manhattan 

208 

50 

258 

Nassau  County/Great  Neck 

Nassau 

190 

46 

236 

Niagara  Falls 

Niagara 

(May  l-October3l) 

89 

38 

127 

(November  1 -April  30) 

55 

38 

93 

Nyack/Palisades 

Rockland 

(April  1 -September  30) 

67 

42 

109 

(October  I-March31) 

57 

42 

99 

Owego 

Tioga 

73 

34 

107 

Poughkeepsie 

Dutchess 

74 

42 

116 

Rochester 

Monroe 

83 

46 

129 

Saratoga  Springs 

Saratoga 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location 


2    3 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rate* 

(c) 


(July  1-October31) 

95 

42 

137 

75 

42 

117 

Staten  bland 

Richmond 

120 

46 

166 

Suffoik  County 

Suffolk 

149 

42 

191 

Svtacuse 

Onondaga 

70 

38 

108 

Taitytown 

Westchester  (except  White  Plains) 

114 

46 

160 

Waterloo/Romulus 

Seneca 

(June  IS-ScDtember  IS) 

89 

34 

123 

(September  16-June  14) 

69 

34 

103 

WatkinsGien 

Schuyler 

59 

38 

97 

West  Point 

Orange 

121 

38 

159 

White  Plains 

City  limits  of  White  Plains  (see  Westchester 
County) 

165 

46 

211 

NORTH  CAROLINA 

Atlantic  Beach 

Carteret 

(Junel-AuKust3l) 

64 

34 

98 

(September  l-May  31) 

55 

34 

89 

Chapel  Hill 

Orange 

80 

42 

122 

Charlotte 

Mecklenburg 

71 

42 

113 

Cherokee 

Swain 

(April  I-October3l) 

62 

34 

96 

(November  1-March  31) 

55 

34 

89 

FayetteviUe 

Cumberland 

63 

38 

101 

Greensboro 

Guilford 

87 

42 

129 

Greenville 

Pitt 

64 

34 

98 

Kill  Devil 

Dare 

fMavl -September  30) 

" 

114 

42 

156 

(October  I -Febniary  28) 

75 

42 

117 

(March  1 -April  .30) 

55 

42 

97 

New  Bem/Havelock 

Craven 

62 

38 

100 

Raleigh 

Wake 

74 

42 

116 

Research  Triangle  Park/Durham 

Duriiam 

85 

46 

131 

Wilmington 

New  Hanover 

(April  1 -September  IS) 

65 

38 

103 

(September  1 6-March  3 1 ) 

58 

38 

96 

Winston-Salem 

Fonyth 

64 

42 

106 

NORTH  DAKOTA  (See  footnote  5) 

OHIO 

Akron 

Summit 

72 

42 

114 

Bellevue 

Huron 

72 

34 

106 

Guernsey 

60 

34 

94 

Cincinnati 

Hamilton  and  Warren 

69 

50 

119 

Clevetand 

Cuyahoga 

86 

46 

132 

Columbus 

Franklin 

75 

42 

117 

Dayton 

Montgomery.  Wright-Patterson  AFB 

65 

34 

99 

Riirborn 

Greene 

66 

38 

104 
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Per  diem  locality: 


Key  city 


County  and/or  other  defined  location 


2   3 


Maximum 

lodging 

amount 

(room 

rate 

only — oo 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Geneva 

AshUbula 

59 

38 

97 

Hamilton 

Butler 

59 

38 

97 

Lancaster 

Fairfield 

66 

34 

100 

Port  ClimoB/Oak  Hartwr 

Ottawa 

(June  1 -September  5) 

95 

38 

133 

(September  6-May  31) 

69 

38 

107 

Sandusky 

Erie 

(May  1 -September  5) 

85 

42 

127 

(September  6- April  30) 

55 

42 

97 

Toledo 

Lucas 

69 

34 

103 

OKLAHOMA 

Oklahoma  City 

Oklahoma 

65 

42 

107 

OREGON 

Ashland 

Jackson 

59 

46 

105 

Beavenon 

Washington 

59 

42 

101 

Bend 

Deschutes 

(June  1 -September  30) 

69 

42 

111 

(October  I-May31) 

59 

42 

101 

Clackamas 

Clackamas 

66 

38 

104 

Crater  Lake 

Klamath 

74 

34 

108 

Eugene 

Lane  (except  Rorcnce) 

62 

42 

104 

Ftorence 

City  limits  of  Rorence  (see  Lane  County) 

80 

38 

118 

Gold  Beach 

Curry 

58 

34 

92 

Lincoln  City/Newport 

Lincoln 

65 

38 

103 

Portland 

Multnomah 

91 

42 

133 

Seaside 

Clatsop 

(July  1- August  31) 

79 

38 

117 

(September  1 -June  30) 

59 

38 

97 

PENNSYLVANIA 

Allen  town 

Lehigh 

62 

34 

96 

Chester/Radnor/Essington 

Delaware  (except  Wayne) 

75 

38 

113 

Easton 

Northampton 

69 

34 

103 

Erie 

Erie 

65 

34 

99 

Gettysburg 

Adams 

(May  1 -October  31) 

82 

38 

120 

(November  1- April  30) 

55 

38 

93 

Harrisburg 

Dauphin  (except  Hershey) 

79 

46 

125 

Hersbey 

City  limits  of  Hershey  (see  Dauphin  County) 

(June  1 -September  15) 

125 

42 

167 

(September  1 6-May  31) 

55 

42 

97 

King  of  Prussia/Ft. 
Washington/Bala  Cynwyd 

Montgomery 

- 

(April  1 -November  30) 

119 

46 

165 

(December  1 -March  31) 

99 

46 

145 

Lancaster 

Lancaster 

(May  I -October  31) 

70 

42 

112 

(November  1 -April  30) 

60 

42 

102 

Malvem/DowningtonA'alley  Forge 

Chester 

83 

42 

125 

56176  Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  169 /Friday,  August  30,  2002 /Rules  and  Regulations  56175 


Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 

(b) 


Maximum 

per  diem 

rate' 

(c) 


Mechanicsburg 

Cumberland 

74 

34 

108 

Philadelphia 

Philadelphia 

118 

50 

168 

Pittsbureh 

Allegheny 

79 

46 

125 

Reading 

Berks 

75 

42 

117 

Scran  ton 

Lackawanna 

60 

34 

94 

Warminster 

Bucks  County.  Naval  Air  Devekapment  Center 

75 

38 

113 

Wayne 

City  limits  of  Wayne  (see  Delaware  County) 

100 

46 

146 

RHODE  ISLAND 

East  Greenwich 

Kent  County:  Naval  Construction  Battalion 
Center,  Davisville 

79 

42 

121 

Newport 

Newfport 

(April  l-December  31) 

111 

46 

157 

(January  1 -March  31) 

79 

46 

125 

North  Kingstovyn 

Washington 

89 

30 

119 

Providence 

Providence 

89 

46 

135 

SOUTH  CAROLINA 

Aiken 

Aiken 

65 

34 

99 

Charleston/Berkeley  County 

Cniarleston  and  Berkeley 

106 

42 

148 

Columbia 

Richland 

65 

34 

99 

Greenville 

Greenville 

65 

42 

107 

Hilton  Head 

Beaufort 

(March  15-September  30) 

95 

46 

141 

(October  1 -March  14) 

75 

46 

121 

Myrtle  Beach 

Hony  County:  Myrtle  Beach  AFB 

(Match  1 -November  30) 

99 

46 

145 

(December  1 -February  28) 

59 

46 

105 

SOUTH  DAKOTA 

Custer 

Custer 

(June  15-August  19) 

70 

34 

104 

(August  20-June  14) 

55 

34 

89 

Hot  Springs 

Fall  River 

(June  15-October  15) 

108 

34 

142 

(October  16-June  14) 

79 

34 

113 

Rapid  City 

Pennington 

(May  15-September  30) 

99 

34 

133 

(October  1-May  14) 

55 

34 

89 

Sturgis 

Meade 

(June  15-August  15) 

79 

30 

109 

(August  16-June  14) 

55 

30 

85 

TENNESSEE 

Alcoa/Tovynsend 

Bkwnt 

63 

34 

97 

Gatlinburg 

Sevier 

(May  I-October3l) 

78 

42 

120 

(November  1 -April  30) 

70 

42 

112 

Memphis 

Shelby 

75 

42 

117 

Murfieesboro 

Rutherford 

57 

34 

91 
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Per  diem  locality: 


Key  city 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&K 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


NashviUe 

Davidson 

82 

46 

128 

Williamson  County 

Willamson 

60 

34 

94 

TEXAS 

Amarilk) 

Potter 

57 

34 

91 

Arlineton/Grapevine 

Tarrant 

77 

38 

115 

Austin 

Travis 

80 

42 

122 

Bryan 

Brazos  (except  College  Station) 

60 

34 

94 

College  Sution 

City  limits  of  College  Station  (see  Biazos 
County) 

69 

38 

107 

Corpus  Christi 

Nueces 

59 

42 

101 

Dallas 

Dallas 

89 

46 

135 

El  Paso 

El  Paso 

78 

34 

112 

Fort  Davis 

Jeff  Davis 

68 

34 

102 

Fort  Worth 

City  hmits  of  Fort  Worth 

94 

42 

136 

Galveston 

Galveston 

76 

46 

122 

Granbury 

Hood 

60 

30 

90 

Houston 

Harris  County.  LB  Johnson  Space  Center  and 
Ellington  AFB 

73 

46 

119 

Killeen 

Bell 

59 

34 

93 

Laredo 

Webb 

70 

34 

104 

McAllen 

Hidalgo 

70 

38 

108 

Piano 

Collin 

70 

38 

108 

San  Antonio 

Bexar 

91 

46 

137 

South  Padre  Island 

Cameron 

(March  1 -August  15) 

91 

38 

129 

(August  16-February  28) 

70 

38 

108 

Waco 

McLennan 

57 

34 

91 

UTAH 

Bullfrog 

Garfield 

73 

34 

107 

Cedar  City 

Iron 

59 

38 

97 

Moab 

Grand 

(March  15-October  31) 

90 

38 

128 

(November  1 -March  14) 

55 

38 

93 

Ogden/Layton/Davis  County 

Weber  and  Davis 

(January  15-February  28) 

169 

38 

207 

(March  1 -January  14) 

69 

38 

107 

Park  City 

Summit 

(December  15-March31) 

169 

46 

215 

(April  1 -December  14) 

79 

46 

125 

Provo 

Utah 

(January  15-February  28) 

169 

42 

211 

(March  1 -October  31) 

69 

42 

III 

(November  1 -January  14) 

60 

42 

102 

Sah  Lake  City 

Salt  Lake  and  Dugway  Proving  Ground  and 
Tooele  Army  Depot 

(January  15-February  28) 

169 

38 

207 

(March  1 -January  14) 

75 

38 

113 

VERMONT 

Burhngton/St.  Albans 

Chittenden  and  Franklin 

89 

38 

127 

Manchester 

Bennington 

68 

46 

114 
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Per  diem  locality: 


Key  city' 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Middlebuiy 

Addison 

68 

42 

110 

Montpelier 

Washington 

62 

34 

96 

White  River  Junction 

Windsor 

(Seotcmber  1 5-Octobcr  3 1 ) 

90 

34 

124 

(November  1 -September  14) 

55 

34 

89 

VIRGINIA 

(For  the  cities  of  Alexandria, 
Fairfax,  and  ftlls  Church,  and  the 
counties  of  Arlington.  Fairfax,  and 
Loudoun,  see  District  of 
Columbia.) 

CharloOesviUe* 

60 

46 

106 

Colonial  Heights* 

77 

34 

111 

Dinwiddie  County 

Dinwiddie 

77 

34 

111 

Fredericksburg 

Spotsylvania  and  Stafford 

72 

30 

102 

Hopewell 

77 

34 

111 

Lynchburg* 

64 

42 

106 

Manassas/Woodbridge 

Prince  William 

84 

38 

122 

Petersburf; 

77 

34 

111 

Prince  George  County 

Prince  George 

77 

34 

HI 

Richmond* 

Chesterfield  and  Henrico  Counties,  also  Defense 
Supply  Center 

77 

42 

IIQ 

Roanoke* 

59 

38 

97 

Virginia  Beach* 

Virginia  Beach  (also  Norfolk,  Portsmouth  and 
Chesapeake)* 

(April  l-October3l) 

109 

42 

151 

(November  1 -March  31) 

55 

42 

97 

Wallops  bland 

Accomack 

(June  1 -September  5) 

89 

58 

127 

(September  6-May  31) 

69 

38 

107 

Williamsburg* 

Williamsburg  (also  Hampton,  Newport  News. 
York  County,  Naval  Weapons  Station, 
Yorktown)* 

(April  l-October3l) 

99 

42 

141 

(November  1 -March  31) 

59 

42 

101 

Wintergreen 

Nelson 

125 

46 

171 

*Denotes  independent  cities. 

WASHINGTON 

Anacortes 

Skagit  and  Island 

64 

42 

106 

Bremerton 

Kitsap 

61 

38 

99 

Everett 

Snohomish  (except  Lynnwood) 

59 

42 

101 

Friday  Harbor 

San  Juan 

(May  1 -September  30) 

95 

46 

141 

(October  1- April  30) 

65 

46 

111 

Lynnwood 

City  limits  of  Lynnwood  (see  Snohomish 
County) 

89 

38 

127 

Ocean  Shores 

Grays  Harbor 

(April  1 -September  30) 

82 

42 

124 
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Per  diem  locality: 

1 

Key  city'                                               County  and/or  other  defined  location  ^,  ^ 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&IE 
rate 
(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

(October  1 -March  31) 

55 

42 

97 

OlympiVTumwater 

Thurston 

58 

42 

100 

Pon  Angeles 

City  limits  of  Port  Angeles  (see  Clallam 
County) 

65 

42 

107 

Port  Townsend 

Jefferson 

79 

38 

117 

Seattle 

King 

143 

50 

193 

Scquim 

Clallam  (except  Port  Angeles) 

(June  29  -September  1 ) 

62 

38 

too 

(September  2  -June  28) 

55 

38 

93 

Spokane 

Spokane 

63 

42 

105 

Tacoma 

Pierce 

79 

34 

113 

WEST  VIRGINIA 

Berkeley  Springs 

Morgan 

69 

38 

107 

Charleston 

Kanawha 

78 

42 

120 

Martinsburg^edges  vi  1  Ic 

Berkeley 

59 

34 

93 

Morgantown 

Monongalia 

66 

38 

104 

Shepherdstown 

Jefferson 

79 

38 

117 

Wheeling 

Ohio 

71 

38 

109 

WISCONSIN 

Brookfield 

Waukesha 

66 

42 

108 

Green  Bay 

Brown 

59 

38 

97 

Lake  Geneva 

Walworth 

(June  1  -September  4) 

85 

42 

127 

(September  5-May  31) 

66 

42 

108 

Madison 

Dane 

62 

42 

104 

Milwaukee 

Milwaukee 

95 

46 

141 

Racine 

Racine 

80 

34 

114 

Sheboygan 

Sheboygan 

59 

34 

93 

Sturgeon  Bay 

Door 

(May  15-OctobeT  15) 

81 

38 

119 

(October  !6-May  14) 

56 

38 

94 

Wisconsin  Dells 

Columbia 

(June  1 -September  30) 

85 

42 

127 

(October  1 -May  31) 

55 

42 

97 

WYOMING 

Cody 

Park 

(May  IS-October  15) 

98 

34 

132 

(October  16-May  14) 

55 

34 

89 

Jackson 

Teton 

(November  1 -September  15) 

115 

46 

161 

(September  16-October  31) 

69 

46 

115 

'     Unless  otherwise  specified,  the  per  diem  locality  is  defined  as  "all  locations  within,  or  entirely  surrounded  by.  the  corporate 
limits  of  the  key  city,  including  independent  entities  located  within  those  boundaries." 

^     Per  diem  localities  with  county  definitions  shall  include  "all  locations  withm.  or  entirely  surrounded  by.  the  corporate  limits 
of  the  key  city  as  well  as  the  boundaries  of  the  listed  counties,  including  independent  entities  located  within  the  boundaries  of 
the  key  city  and  the  listed  counties  (unless  otherwise  listed  separately)." 

'     When  a  militaiy  installation  or  Government-related  facility  (whether  or  not  specifically  named)  is  located  partially  within 
more  than  one  city  or  county  boundary,  the  applicable  per  diem  rate  for  the  entire  installation  or  facility  is  the  higher  of  the 
two  rates  which  apply  to  the  cities  and/or  counties,  even  though  part(s)  of  such  activities  may  be  located  outside  the  defined 
per  diem  locality. 

*  Federal  agencies  may  submit  a  request  to  GSA  for  review  of  the  costs  covered  by  per  diem  in  a  particular  city  or  area  where 
the  standard  CONUS  rate  applies  when  travel  to  that  location  is  repetitive  or  on  a  continuing  basis  and  travelers'  experiences 
indicate  that  the  prescribed  rate  is  inadequate.  Other  per  diem  localities  listed  in  this  appendix  will  be  reviewed  on  an  annual 
basis  by  GSA  to  determine  whether  rates  are  adequate.  Requests  for  per  diem  rate  adjustments  shall  be  subnutted  by  the 
agency  headquarters  office  to  the  General  Services  Administration,  Office  of  Govemmentwide  Policy.  Attn:  Travel  and 
Transportation  Management  Policy  Division  (MTT),  Washington,  DC  20405.  Agencies  should  submit  their  request  to  GSA 
no  later  than  2/27  for  the  city  to  be  included  in  the  annual  review.  Agencies  should  designate  an  individual  responsible  for 
reviewing,  coordinating,  and  submitting  to  GSA  any  requests  fix)m  bureaus  or  subagencies.  Requests  for  rate  adjustments 
shall  include  a  city  designation,  a  description  of  the  surrounding  location  involved  (county  or  other  defined  area),  and  a 
recommended  rate  supported  by  a  statement  explaining  the  circumstances  that  cause  the  existing  rate  to  be  inadequate   The 
request  also  must  contain  an  estimate  of  the  annual  number  of  trips  to  the  location,  the  average  duration  of  such  trips,  and  the 
primary  purpose  of  travel  to  the  location. 

*  The  standard  CONUS  rate  of  $85  ($55  for  lodging  and  $30  for  M&IE)  applies  to  all  per  diem  localities  in  the  State  of  North 
Dakota. 

Note:  Recognizing  that  all  locations  are  not  incorporated  cities,  the  term  "city  limits"  has  been  used  as  a  general  phrase  to 
denote  the  commonly  recognized  local  boundaries  of  the  location  cited. 

Attachment  A  to  Appendix  A  of  Chapter  301 

The  FY  2003  lodging  rates  will  not  change  in  the  following  locations  until  FPLP  contracts 
are  active  for  these  locations: 

Huntsville,  AL 

Montgomery,  AL 

Phoenix/Scottsdale,  AZ 

Sierra  Vista,  AZ 

Tucson,  AZ 

Los  Angeles,  CA 

Monterey,  CA 

Sacramento,  CA 

San  Diego,  CA 

San  Francisco,  CA 

Colorado  Springs,  CO 

Washington,  DC  Metropolitan  Area 

Jacksonville/Mayport,  PL 

Savannah,  GA 

Indianapolis,  IN 

Kansas  City/Overland  Park,  KS 

New  Orleans,  LA 
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Annapolis,  MD 

Baltimore,  MD 

Columbia,  MD 

Harford  County,  MD 

Lexington  Park/Leonardtown/Lusby,  MD 

Detroit,  MI 

Minneapolis/St.  Paul,  MN 

Albuquerque,  NM 

Cincinnati,  OH 

Columbus,  OH 

Oklahoma  City,  OK 

Portland,  OR 

Harrisburg,  PA 

Philadelphia,  PA 

Pittsbuiigh,  PA 

Charleston,  SC 

Memphis,  TN 

Arlington,  TX 

Austin,  TX 

Dallas,  TX 

El  Paso,  TX 

Ft.  Worth,  TX 

Houston,  TX 

Killeen,  TX 

San  Antonio,  TX 

Salt  Lake  City,  UT 

Richmond,  VA 

Virginia  Beach,  VA 

Seattle,  WA 


Dated:  August  27,  2002. 

Stephen  A.  Perry, 

Administrator,  General  Services 
Administration. 

[FR  Doc.  02-22314  Filed  8-29-02;  8:45  am] 

BOXING  CODE  6820-34-0 
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OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Exclusion  of  Particular  Products  From 
Actions  Under  Section  203  of  the  Trade 
Act  of  1974  With  Regard  to  Certain 
Steel  Products;  Conforming  Changes 
and  Technical  Corrections  to  the 
Harmonized  Tariff  Schedule  of  the 
United  States 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
action:  Notice. 

SUMMARY:  Piirsuant  to  authority  granted 
to  the  United  States  Trade 
Representative  (USTR)  in  Presidential 
Proclamation  7529  of  March  5,  2002  (67 
PR  10553)  and  Presidential 
Proclamation  7576  of  July  3,  2002,  the 
USTR  has  found  that  particular 
products  should  be  excluded  from 
actions  under  section  203  of  the  Trade 
Act  of  1974  (19  U.S.C.  2253)  (Trade  Act) 
with  regard  to  certain  steel  products, 
and  is  modifying  subchapter  III  of 
chapter  99  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS)  as 
set  forth  in  the  annex  to  this  notice  to 
implement  these  exclusions.  Pursuant  to 
auUiority  delegated  to  the  USTR  in 
Presidential  Proclamation  6969  of 
January  27, 1997  (62  FR  4415),  USTR  is 
making  technical  corrections  to 
subchapter  III  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  as  set  forth  in  the 
annex  to  this  notice.  These 
modifications  correct  several 
inadvertent  errors  and  omissions  in  the 
subheadings  9903.72.30  through 
9903.74.24  of  the  HTS  so  that  the 
intended  tariff  treatment  is  provided. 
EFFECTIVE  DATE:  The  modifications  and 
corrections  made  in  this  notice  are 
effective  with  respect  to  articles  entered, 
or  withdrawn  from  warehouse  for 
consumption,  on  or  after  the  dates  set 
forth  in  each  item  in  the  annex  to  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  Industry,  Office  of  the  United 
States  Trade  Representative,  600  17th 
Street,  NW.,  Room  501,  Washington  DC. 
20508.  Telephone  (202)  395-5656. 
SUPPLEMENTARY  INFORMATION:  On  March 
5,  2002,  pursuant  to  section  203  of  the 
Trade  Act  of  1974,  as  amended  (the 
"Trade  Act")  (19  U.S.C.  2253),  the 
President  issued  Proclamation  7529  (67 
FR  10553),  which  imposed  tariffs  and  a 
tariff-rate  quota  on  (a)  certain  flat  steel, 
consisting  of:  slabs,  plate,  hot-rolled 
steel,  cold-rolled  steel,  and  coated  steel; 
(b)  hot-rolled  bar;  (c)  cold-finished  bar; 
(d)  rebar;  (e)  certain  tubular  products;  (f) 
carbon  and  alloy  fittings;  (g)  stainless 
steel  bar;  (h)  stainless  steel  rod;  (i)  tin 


mill  products;  and  (j)  stainless  steel 
wire,  as  provided  for  in  subheadings 
9903.72.30  through  9903.74.24  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTS")  ("safeguard 
measures")  for  a  period  of  three  years 
plus  1  day.  Effective  with  respect  to 
goods  entered,  or  withdrawn  fi'om 
warehouse  for  consimiption,  on  or  after 
12:01  a.m.,  EST,  on  March  20,  2002, 
Proclamation  7529  modified  subchapter 
HI  of  chapter  99  of  the  HTS  so  as  to 
provide  for  such  increased  duties  and  a 
tariff-rate  quota.  Proclamation  7529  also 
delegated  to  the  USTR  the  authority  to 
consider  requests  for  exclusion  of  a 
particular  product  submitted  in 
accordance  with  the  procedures  set  out 
in  66  FR  54321,  54322-54323  (October 
26,  2001)  and,  upon  publication  in  the 
Federal  Register  of  a  notice  of  his 
finding  that  a  particular  product  should 
be  excluded,  to  modify  the  HTS 
provision  created  by  the  annex  to  that 
proclamation  to  exclude  such  particular 
product  from  the  pertinent  safeguard 
measiu'e.  On  April  5,  2002,  USTR 
published  a  notice  in  the  Federal 
Register  excluding  four  particular 
products  from  the  safeguard  measures, 
and  modified  the  HTS  accordingly.  67 
FR  16484.  On  July  3,  the  President 
issued  Proclamation  7576,  which 
extended  the  period  for  granting 
exclusions  until  August  31,  2002.  On 
July  12,  2002,  USTR  published  a  notice 
in  the  Federal  Register  excluding 
additional  products  from  the  safeguard 
measures,  and  modified  the  HTS 
accordingly.  67  F.R.  46221. 

I  have  further  considered  exclusion 
requests  for  certain  products  designated 
as  X-010,  X-035,  X-037,  X-038,  X-063, 
X-068,  X-081,  X-083,  X-090,  X-099, 
X-106,  X-142,  X-146,  X-162,  N-300, 
N-301,  N-304,  N-305,  N-310,  N-312, 
N-314,  N-316,  N-319,  N-320,  N-323, 
N-324.  N-325,  N-329,  N-332,  N-333, 
N-335,  N-339,  N-346,  N-353,  N-354, 
N-355,  N-361.  N-364,  N-372,  N-374, 
N-376,  N-378,  N-379,  N-381,  N-387, 
N-389,  N-390,  N-395,  N-397,  N-400, 
N-406,  N-^08,  N-412,  N-414,  N-420, 
N-^22,  N-424,  N-425,  N-427,  N-428, 
N-430,  N-436,  N-437,  N-441,  N-444, 
N-449,  N^57,  N-458,  N-459,  N-463, 
N-^64,  N^65,  N-469,  N-470,  N-472, 
N-476,  N-478,  N-479,  N-485.  N-489, 
N-494,  N-495,  N-497,  N-520,  N-521, 
N-526,  N-529,  and  N-530. 1  find  that 
the  exclusion  fi-om  the  safeguard 
measures  established  in  Proclamation 
7529  of  certain  steel  products  within 
these  designations,  as  described  in  the 
annex  to  this  notice,  would  not 
undermine  the  goals  of  those  safeguard 
measures.  Therefore,  I  find  that  these 
products  should  be  excluded  from  those 


safeguard  measures.  Accordingly,  under 
authority  vested  in  the  USTR  by 
Proclamations  7529  and  7576, 1  modify 
the  HTS  provisions  created  by  the  annex 
to  Proclamation  7529  as  set  forth  in  the 
annex  to  this  notice.  Such  modifications 
shall  be  embodied  in  the  HTS  with 
respect  to  goods  entered,  or  withdrawn 
fi'om  warehouse  for  consujnption,  on 
the  dates  indicated  in  the  annex  to  this 
notice. 

On  March  19,  2002,  Jime  4,  2002,  and 
July  12,  2002,  USTR  published  Federal 
Register  notices  (67  FR  12635,  67  FR 
38541,  and  67  FR  46221,  respectively) 
making  technical  corrections  to 
subchapter  III  of  chapter  99  of  the  HTS 
to  remedy  several  technical  errors 
introduced  in  the  annex  to  Proclamation 
7529.  These  corrections  ensured  that  the 
intended  tariff  treatment  was  provided. 
Since  the  publication  of  these  Federal 
Register  notices,  additional  technical 
errors  and  omissions  in  subchapter  III  of 
chapter  99  have  come  to  the  attention  of 
USTR.  The  annex  to  this  notice  makes 
technical  corrections  to  the  HTS  to 
remedy  these  errors  and  omissions.  In 
particular,  the  annex  to  this  notice 
corrects  errors  in  the  descriptions  of  the 
physical  dimensions  or  chemical 
composition  of  certain  products 
excluded  fi'om  the  application  of  the 
safeguard  measures. 

Proclamation  6969  authorized  the 
USTR  to  exercise  the  authority  provided 
to  the  President  under  section  604  of  the 
Trade  Act  of  1974  (19  U.S.C.  2483)  to 
embody  rectifications,  technical  or 
conforming  changes,  or  similar 
modifications  in  the  HTS.  Under 
authority  vested  in  the  USTR  by 
Proclamation  6969,  the  rectifications, 
technical  and  conforming  changes,  and 
similar  modifications  set  forth  in  the 
annex  to  this  notice  shall  be  embodied 
in  the  HTS  with  respect  to  goods 
entered,  or  withdravm  from  warehouse 
for  consumption,  on  or  after  the  date  set 
forth  with  regard  to  each  item  in  the 
annex  to  this  notice. 

Jon  M .  Huntsman,  Jr., 

Deputy  United  States  Trade  Representative. 

Annex 

Subchapter  III  of  chapter  99  of  the 
Harmonized  Tariff  Schedule  (HTS)  is 
modified  as  set  forth  in  this  annex,  with 
bracketed  matter  included  to  assist  in 
the  understanding  of  the  modifications. 
The  following  provisions  supersede 
matter  now  in  the  HTS,  with  the  new 
subheadings  being  inserted  by  this    • 
notice  set  forth  in  columnar  format  and 
the  material  inserted  in  the  HTS 
columns  entitled  "Heading/ 
Subheading",  "Article  Description", 
"Rates  of  Duty  1  General",  "Rates  of 
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Duty  1  Special",  and  "Rates  of  Duty  2", 
respectively.  The  corrections  in  existing 
provisions  contained  in  section  I  of  this 
annex  shall  be  effective  (i)  on  or  after 
March  20,  2002,  in  the  case  of  HTS 
provisions  effective  as  of  that  date,  or 
(ii)  in  the  case  of  later-adopted  HTS 
provisions,  on  or  after  the  date  of  the 
inclusion  in,  or  of  the  previous 
correction  of,  the  individual  HTS 
provision  being  corrected  by  this  annex, 
except  as  indicated  in  the  next  sentence. 
Individual  subdivisions  of  U.S.  note  11 
to  subchapter  m  of  chapter  99  of  the 
HTS  set  forth  in  this  annex  specifying 
that  quantities  of  the  named  goods  may, 
after  the  date  of  signature  of  this  notice, 
enter  under  the  terms  of  such 
subdivisions  and  their  associated 
subheadings  shall  be  efiiective  with 
respect  to  such  goods  entered,  or 
vrithdrawn  from  warehouse  for 
consumption,  on  or  after  12:01  a.m.  EDT 
on  September  1,  2002.  The  other  new 
subdivisions  of  U.S.  note  ll(c]  and  their 
associated  subheadings  announced  in 
section  II  of  this  annex  shall  be  effective 
with  respect  to  goods  entered,  or 
withdrawn  from  warehouse  for 
consumption,  on  or  after  12:01  a.m. 
EST,  on  March  20,  2002. 

Section  1.  In  order  to  make 
corrections  in  existing  provisions  or  to 
add  a  newly  excluded  product  or 
products  to  existing  provisions: 

1.  Subdivision  (a)(ii)  of  U.S.  note  11 
is  modified  by  deleting  "flat-rolled", 
and  by  deleting  "or  7226"  and  by 
inserting  in  lieu  thereof  ",  7226,  7227  or 
7228". 

2.  The  follovdng  modifications  are 
made  in  subdivision  (b)  of  U.S.  note  11: 

(A)  in  subdivision  Cb)(iv)(C)  through 
(J),  at  the  beginning  of  the  text  of  each 
subdivision,  the  phrase  "products 
sometimes  referred  to  as  (but  not  limited 
to)"  is  inserted; 

(B)(1)  in  subdivision  (b)(vii)(B), 
"1.64"  is  deleted  and  "1.625  mm  to 
1.655"  is  inserted  in  lieu  thereof,  and 
"19.5"  is  deleted  and  "19.3  mm  to  19.7" 
is  inserted  in  lieu  thereof; 

(2)' in  subdivision  (b)(vii)(C),  "0.975" 
is  deleted  and  "0.955  mm  to  0.985"  is 
inserted  in  lieu  thereof,  and  "8.8"  is 
deleted  and  "8.6  mm  to  9.0"  is  inserted 
in  lieu  thereof; 

(3)  in  subdivision  (b)(vu)(D),  "1.02"  is 
deleted  and  "1.01  mm  to  1.03"  is 
inserted  in  lieu  thereof,  and  "10.7"  is 
deleted  and  "10.5  mm  to  10.9"  is 
inserted  in  lieu  thereof; 

(4)  in  subdivision  (b)(vii)(H),  "1.84"  is 
deleted  and  "1.8  mm  to  1.88"  is  inserted 
in  lieu  thereof,  and  "43.6  mm  or  16.1 
mm"  is  deleted  and  "43.4  mm  to  43.8 
mm  or  16.1  mm  to  16.5  mm"  is  inserted 
in  lieu  thereof; 


(5)  in  subdivision  (b)(vii)(I),  "0.97"  is 
deleted  and  "0.95  mm  to  0.98"  is 
inserted  in  lieu  thereof,  and  "20"  is 
deleted  and  "19.95  mm  to  20"is  inserted 
in  lieu  thereof; 

(C)  in  subdivision  (b)(x),  the  phrase 
"containing,  by  weight,  carbon  of 
between  2.9  and  3.7  percent,  silicon  of 
between  1.6  and  2.7  percent,  and 
manganese  of  between  0.5  and  0.8 
percent"  is  deleted  and  "containing,  by 
weight,  carbon  of  between  2.8  and  4.0 
percent,  silicon  of  between  1.6  and  3.1 
percent  and  manganese  not  over  0.8 
percent",  and  "or  N-520"  is  inserted 
after  "X-137'; 

P)  in  subdivision  (b)(xii),  the  text 
beginning  with  "containing"  and  ending 
with  "aluminum  of  1.00  percent"  is 
deleted  and  "containing  (percent  by 
weight):  carbon  0.10  to  0.2,  manganese 
1.3  to  1.7,  sulfur  0.08  to  0.2,  copper  0.9 
to  1.2,  silicon  0.2  to  0.5,  molybdenimi 
0.2  to  0.5,  nickel  2.5  to  3.5  and 
aluminum  0.8  to  1.1"  is  inserted  in  lieu 
thereof;  and  "X-134"  is  deleted  and  "X- 
134  or  N-408"  is  inserted  in  lieu 
thereof; 

(E)  in  subdivision  (b)(xx)(D),  "12 
maximimi"  is  deleted  and  "1.5 
majcimum"  is  inserted  in  lieu  thereof; 

(F)(1)  in  subdivision  (b)(xxii),  "or  N- 
408"  is  inserted  after  "X-134"; 

(2)  in  subdivision  (b)(xxii)(A),  the  text 
beginning  with  "composition"  and 
ending  with  "alimiinimi  1.00  percent" 
is  deleted  and  "composition  (percent  by 
weight):  carbon  0.1  to  0.2,  manganese 
1.3  to  1.7,  molybdenum  0.2  to  0.5, 
copper  0.9  to  1.2,  silicon  0.2  to  0.5, 
nickel  2.5  to  3.5  and  aluminum  0.8  to 
1.1"  is  inserted  in  lieu  thereof; 

(3)  in  subdivision  (b)(xxii)(B).  the  text 
beginning  with  "composition"  and 
ending  vrith  "chromium  2.10  percent" 
is  deleted  and  "composition  (percent  by 
weight):  carbon  0.1  to  0.2,  manganese 
1.7  to  1.9,  sulfur  0.02  to  0.04. 
molybdenum  0.3  to  0.6,  copper  not  over 
0.1,  silicon  not  over  0.1,  phosphorus  not 
over  0.01,  nickel  not  over  0.2  percent, 
vanadium  0.08  to  0.15  and  chromium 
1.9  to  2.5"  is  inserted  in  lieu  thereof; 

(4)  in  subdivision  (b)(xxii)(C).  the  text 
beginning  with  "composition"  and 
ending  with  "molybdenum  0.80 
percent"  is  deleted  and  "composition 
(percent  by  weight):  carbon  0.7  to  0.9, 
manganese  1.2  to  1.5.  chromium  0.8 
tol.2  and  molybdenum  0.6  to  1.0"  is 
inserted  in  lieu  thereof; 

(5)  in  subdivision  (b)(xxii)(D).  the  text 
beginning  with  "composition"  and 
ending  with  "molybdenxun  0.3  percent" 
is  deleted  and  "composition  (percent  by 
weight):  carbon  0.1  to  0.2,  manganese 
1.4  to  1.7.  copper  0.9  to  1.2,  chromiimi 
1.4  to  1.7.  aliuninum  0.8  to  1.1,  silicon 
0.2  to  0.5,  sulfur  0.1  to  0.4,  nickel  2.5 


to  3.5  and,  molybdenum  0.2  to  0.5"  is 
inserted  in  lieu  thereof; 

(G)  in  subdivision  (b)(xxiii)(C).  the 
words  "not  over"  are  inserted  after 
"copper",  and  "niobium  (columbiiun)" 
is  deleted  and  "total  content  of 
vanadiiun  ami  columbium  combined"  is 
inserted  in  lieu  thereof; 

(H)  in  subdivision  (b)(xxxii)(E),  "short 
camber  ±0.2997  mm  over  1,016  mm, 
long  camber:  ±0.7620  mm  over  3,048 
mm"  is  deleted  and  "short  camber 
±0.2997  mm  over  1,016  mm 
longitudinal  length,  long  camber: 
±0.7620  mm  over  3,048  mm 
longitudinal  length"  is  inserted  in  lieu 
thereof; 

(I)  in  subdivision  (b)(xxxiv)(B),  the 
words  "less  than"  are  inserted  after 
"copper"; 

(Jj  in  subdivision  (b)(xxxiv)(I).  "ksi"  is 
deleted  and  "MPa"  is  inserted  in  lieu 
thereof; 

(K)  in  subdivision  (b)(xlv),  the  text 
beginning  with  "containing"  and  ending 
with  "nickel"  is  deleted  and  "'with 
chemical  composition  (percent  by 
weight):  carbon  0.78  to  1.25.  silicon  0.10 
to  0.65.  manganese  11.0  to  14.0, 
phosphorus  not  over  0.06,  sulfur  not 
over  0.06,  chromium  not  over  0.65, 
molybdenum  not  over  0.15,  nickel 
either  (i)  not  over  0.4  or  (ii)  1.5  to  2.0. 
and  copper  not  over  0.35"  is  inserted  in 
lieu  thereof; 

3.  The  following  modifications  are 
made  in  subdivision  (c)  of  U.S.  note  11: 

(A)  in  subdivision  (c)(i)(A),  the  phrase 
"entered  in  an  aggregate  annual  quantity 
not  to  exceed  45,000 1  during  the  12- 
month  period  beginning  on  July  3,  2002 
or  July  3,  2003  or  during  the  period  July 
3,  2004  through  March  20.  2005, 
inclusive,"  is  deleted; 

(B)  in  subdivision  (c)(i)(B),  the  phrase 
"entered  in  an  aggregate  annual  quantity 
not  to  exceed  5,700 1  during  the  12- 
month  period  beginning  on  July  3,  2002 
or  July  3,  2003  or  during  the  period  July 
3,  2004  through  March  20,  2005, 
inclusive,"  is  deleted; 

(C)  in  subdivision  (c)(i)(C),  the  phrase 
"entered  in  an  aggregate  annual  quantity 
not  to  exceed  17,500 1  during  the  12- 
month  period  begirming  on  July  3,  2002 
or  July  3,  2003  or  during  the  period  July 
3,  2004  through  March  20,  2005, 
inclusive,"  is  deleted; 

(D)  in  subdivision  (c)(vi)(A),  the 
phrase  "entered  in  an  aggregate  annual 
quantity  not  to  exceed  45,000  t  during 
the  12-month  period  beginning  on 
September  1.  ?002  or  September  1,  2003 
or  during  the  period  September  1,  2004 
through  March  20,  2005,  inclusive,"  is 
inserted  immediately  after  "in  coils."; 

(E)  in  subdivision  (c)(vi)(B),  the 
phrase  "entered  in  an  aggregate  aimual 
quantity  not  to  exceed  5,700  t  during  the 


Federal  Registwr/Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 


56185 


56184 


Federal  Register /Vol.  67,  No.  169 /Friday.  August  30,  2002 /Notices 


12-month  period  beginning  on 
September  1,  2002  or  September  1,  2003 
or  during  the  period  September  1 ,  2004 
through  March  20,  2005,  inclusive."  is 
inserted  immediately  after  "in  coils."; 

(F)  in  subdivision  (c){vi)(C),  "entered 
in  an  aggregate  annual  quantity  not  to 
exceed  17,500 1  dxuing  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  during  the 
period  September  1,  2004  through 
March  20,  2005,  inclusive,"  is  inserted 
immediately  after  "in  coils,"; 

(G)  in  subdivision  (c)(xv),  the  phrase 
"elongation  of  minimum  3  percent;"  is 
inserted  before  "continuously"; 

(H)  in  subdivision  (c)(xvi){A),  the 
phrase  ",  or  for  micro-alloyed  steels  for 
cold  upsetting:  19Mn5,  26Mn5,  34Mn5, 
40Mn5"  is  inserted  after  "aluminum  at 
least  0.02"; 

(1)  in  subdivision  {c)(xvii).  "X-162"  is 
deleted  and  "X-185"  is  inserted  in  lieu 
thereof; 

(J)  in  subdivision  (c)(xx)(E),  "one- 
half'  is  deleted  and  "1.5"  is  inserted  in 
lieu  thereof; 

(K)  in  subdivision  (c)(xxx)(I),  the 
phrase  "1060  N  yield  strength  580  to 
730  N"  is  deleted  and  "1060  N/mm^; 
yield  strength  580  to  730  N/nun^;"  is 
inserted  in  lieu  thereof; 

(L)  in  subdivision  (c](xxxiii)(A),  the 
phrase  "and  inclusions  groups  or 
clusters  shall  not  exceed  5  microns  in 
length"  is  inserted  after  "greater  than 

1"; 

(M)  in  subdivision  (c)(xxxiii)(B]  the 
phrase  "clusters  not  exceeding  5"  is 
deleted  and  the  phrase  "clusters  shall 
not  exceed  5  microns  in  length"  is 
inserted  in  lieu  thereof; 

(N)  in  subdivision  {c)(xliv)(C),  the 
phrase  "entered  in  an  aggregate  aimual 
quantity  not  to  exceed  36,000  t  dimng 
the  12-month  period  beginning  on  July 
12.  2002  or  July  12,  2003  or  during  the 
period  July  12,  2004  through  March  20, 
2005,  inclusive,"  is  deleted; 

(O)  in  subdivision  (c){xxxvi)(A), 
"0.508  mm"  is  deleted  and  "0.340  mm  ' 
is  inserted  in  lieu  thereof; 

(P)(l)  in  subdivision  {c)(xliii),  "or  N- 
408"  is  inserted  after  "X-134"; 

(2)  in  subdivision  (c)(xliii)(A),  the  text 
beginning  with  "composition"  and 
ending  with  "aliuninum  1.00"  is  deleted 
and  "composition  (percent  by  weight): 
carbon  0.1  to  0.2,  manganese  1.3  to  1.7, 
sulfur  0.08  to  0.2,  copper  0.9  to  1.2, 
silicon  0.2  to  0.5,  molybdeniun  0.2  to 
0.5,  nickel  2.5  to  3.5  and  aluminiun  0.8 
to  1.1"  is  inserted  in  lieu  thereof; 

(3)  in  subdivision  (c)(xliii)(B],  the  text 
begiiming  with  "composition"  and 
ending  with  "aliuninum  1.00"  is  deleted 
and  "composition  (percent  by  weight): 
carbon  0.1  to  0.2,  manganese  1.3  to  1.7, 
molybdenum  0.2  to  0.5,  copper  0.9  to 


1.2,  silicon  0.2  to  0.5,  nickel  2.5  to  3.5 
and  aluminiun  0.8  to  1.1"  is  inserted  in 
lieu  thereof; 

(4)  in  subdivision  (c)(xliii)(C).  the  text 
beginning  with  "composition"  and 
ending  with  "molybdenum  0.3"  is 
deleted  and  "composition  (percent  by 
weight):  carbon  0.1  to  0.2,  manganese 
1.4  to  1:7,  copper  0.9  to  1.2,  chromiiun 
1.4  to  1.7,  aluminum  0.8  to  1.1,  silicon 
0.2  to  0.5,  sulfur  0.1  to  0.4,  nickel  2.5 

to  3.5,  and  molybdenum  0.2  to  0.5"  is 
inserted  in  lieu  thereof; 

(5)  in  subdivision  (c)(xliii)(D),  the  text 
beginning  with  "composition"  and 
ending  with  "chromium  2.10"  is  deleted 
and  "composition  (percent  by  weight): 
carbon  0.1  to  0.2,  manganese  1.7  to  1.9, 
sulfur  0.02  to  0.04,  molybdenum  0.3  to 
0.6,  copper  not  more  than  0.1,  silicon 
not  more  than  0.1,  phosphorus  not  more 
than  0.01,  nickel  not  more  than  0.2 
percent,  vanadiiun  0.08  to  0.15  and 
chromium  1.9  to  2.5"  is  inserted  in  lieu 
thereof; 

(6)  in  subdivision  (c)(xliii)(E),  the  text 
beginning  with  "composition"  and 
ending  with  "molybdeniun  0.80"  is 
deleted  and  "composition  (percent  by 
weight):  carbon  0.7  to  0.9,  manganese 
1.2  to  1.5,  chromium  0.8  tol.2  and 
molybdenum  0.6  to  1.0"  is  inserted  in 
lieu  thereof; 

(Q)(l)  in  subdivision  (c)(xlvii)(A),  the 
phrase  "tensile  strength  724  N/mm^"  is 
deleted  and  "tensile  strength  greater 
than  or  equal  to  689  N/rom^"  is  inserted 
in  lieu  thereof; 

(2)  in  subdivision  (c)(xlvii)(B),  the 
phrase  "tensile  strength  724  N/mm^"  is 
deleted  and  "tensile  strength  greater 
than  or  equal  to  689  N/mm^"  is  inserted 
in  lieu  thereof; 

(R)  in  subdivision  (c)(lv),  the  phrase 
"and  entered  in  an  aggregate  annual 
quantity  not  to  exceed  75,000 1  during 
the  12-month  period  beginning  on  July 
3,  2002  or  July  3,  2003  or  during  the 
period  July  3,  2004  through  March  20, 
2005,  inclusive;"  is  deleted  and  a 
comma  is  inserted  after  "X-100"; 

(S)  in  subdivision  (c)(lxiii),  the  word 
"and"  is  deleted  before  "exposed",  the 
phrase  ";  with  the  eluted  volume  of  the 
coating  less  than  100  mg"  is  deleted, 
and  ",  and  the  eluted  volume  of  the 
coating  is  less  than  lOOmg"  is  inserted 
in  lieu  thereof; 

(T)  in  subdivision  (c)(lvi),  the  words 
"or  similar  product"  are  inserted  after 
""RAMAX  S"";  "chromium  16.2  to 
17.0"  is  deleted  and  "chromium  15.2  to 
17.0"  is  inserted  in  lieu  thereof;  and 
"nitrogen  0.10"  is  deleted  and  "nitrogen 
0.07"  is  inserted  in  lieu  thereof;  and 
"type  D:  T  .0"  is  deleted  and  "type  D: 
t  2.0"  is  inserted  in  lieu  thereof; 

(U)  in  subdivision  (b)(xxv)(B),  "250 1" 
is  deleted  and  "600 1"  is  inserted  in  lieu 


thereof;  and  subheading  9903.72.97  is 
modified  by  deleting  "250 1"  and 
inserting  in  lieu  thereof,  "600 1", 

(V)  suhdivision  (bodii)  is  modified  to 
read  as  foUows: 

(Ixxiii)  Flat-rolled  products, 
designated  as  X-048,  N-316  or  N-472 
and  meeting  the  characteristics 
described  below: 

(A)  coated  with  zinc-aluminum  allow 
consisting  of  95  percent  zinc  and  6 
percent  aluminum  by  weight, 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Ragal  Galfan'; 
thickness  not  over  0.75  mm;  width 
1,220  nun  or  more; 

(B)  coated  with  hot  dipped  95  percent 
zinc/5  percent  aluminum/trace 
mischmetal  alloy  coating;  sometimes 
referred  to  as  (but  not  limited  to) 
products  known  as  "Galfan";  thickness 
0.4572  mm  to  1.4224  mm;  with  coating 
of  GF  30,  produced  in  accordance  with 
ASTM  A-875; 

(C)  ASTM  A875  DDS  interstitial-free 
(IFS)  boron-treated  for  antibrittieness; 
yield  strength  220  MPa  maximum; 
tensile  strength  270  to  350  MPa; 
elongation  34  percent  minimum  in  a 
standard  ASTM  sample;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.004,  manganese  0.80  to  0.20, 
boron  0.0002  to  0.0006,  aluminum  0.01 
to  0.07,  phosphorus  not  over  0.015  and 
sulfur  not  over  0.020;  sometimes 
referred  to  as  (but  not  limited  to) 
products  known  as  "Galfan";  or 

(D)  ASTM  A875  interstitial-fi«e  (IFS); 
yield  point  230  MPa  Tninimiinn;  tensile 
strength  325  to  400  MPa;  elongation  34 
percent  minimum  in  a  standard  ASTM 
sample;  Lerngford  coefficient  (n)  0.17; 
minimum  anisotropy  ratio  (r)  1.5 
minimum  in  transverse  direction;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.009,  titanium 
0.050  or  greater  and  phosphorus  0.02  to 
0.04;  sometimes  referred  to  as  (but  not 
limited  to)  products  known  as 
"Galfan"," 

3.  Subheading  9903.72.31  is  modified 
by  inserting  "or  N-520"  after  "X-137". 

4.  Subdivision  (c)(lxviii)  of  U.S.  note 
11  is  modified  by  inserting  after  "N- 
319"  the  phrase  "and  entered  in  an 
aggregate  quantity  not  to  exceed  10 1 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
inclusive",  and  the  article  description  of 
subheading  9903.77.32  is  modified  by 
inserting  at  the  end  thereof  "and  entered 
in  an  aggregate  quantity  not  to  exceed 
10 1  during  a  period  specified  in  such 
note". 

5.  The  superior  text  to  subheadings 
9903.73.42  through  9903.73.52  is 
modified  by  deleting  ft^om  the 


56186 


Federal  Register / Vol.  67,  No.  169 /Friday,  August  30.  2002 /Notices 


Federal  Registar / Vol.  67,  No.  169 /Friday,  August  30,  2002 /Notices 56185 


enumeration  of  HTS  subheadings  the 
following  numbers:  "7227.90.10, 
7227.90.20,"  "7228.30.20,"  and 
"7228.60.10,". 

6.  The  superior  text  to  subheadings 
9903.73.55  through  9903.73.62  is 
modified  by  deleting  "7228.50.10,". 


7.  The  article  description  of 
subheading  9903.74.62  is  modified  by 
deleting  "ll(c)(vi)"  and  by  inserting  in 
lieu  tiiereof  "ll(c)(vi)(A)",  and  is 
further  modified  by  inserting  at  the  end 
thereof  ",  and  entered  in  an  aggregate 


quantity  during  a  time  period  specified 
in  such  note  not  to  exceed  45,000  t". 

8.  Subheading  9903.74.73  is  modified 
by  deleting  "750"  and  by  inserting  in 
lieu  thereof  "6,500 '. 

9.  The  following  new  provisions  are 
inserted  in  numerical  sequence: 


"9903.74.82 


9903.74.83 


[Goods.  .  .  :| 

Enumerated  in  U.S.  note  ll(c)(vi)(B)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  during  a  time  period  specified  in  such  note  not  to  exceed 
5,700  t. 

Enumerated  in  U.S.  note  Jl(c)(vi)(C)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  during  a  time  period  specified  in  such  note  not  to  exceed 
17,500  t. 


No  change 


No  change 


No  change 


No  change 


No  change 


No 
change" 


10.  Subheading  9903.75.33  is 
modified  by  deleting  irom  the  article 
description  ",  and  entered  in  an 
aggregate  annual  quantity  not  to  exceed 
45,000 1". 

11.  Subheading  9903.75.34  is 
modified  by  deleting  from  the  article 
description  ",  and  entered  in  an 
aggregate  annual  quantity  not  to  exceed 
5,700 1". 

12.  Subheading  9903.75.35  is 
modified  by  deleting  from  the  article 
description  ",  and  entered  in  an 
aggregate  annual  quantity  not  to  exceed 
17,500 1". 

13.  Subdivision  (c)(xxi)  of  U.S.  note 
11  is  modified  by  inserting  after  "N- 
319"  the  phrase  ".and  entered  in  an 
aggregate  annual  quantity  not  to  exceed 
50 1  during  the  12-month  period 
begiiming  on  September  1,  2002  or 
September  1,  2003  or  during  the  period 
from  September  1,  2004  through  March 
20,  2005,  inclusive",  and  the  article 
description  of  subheading  9903.76.86  is 
modified  by  inserting  at  the  end  thereof 
"and  entered  in  an  aggregate  annual 
quantity  not  to  exceed  50 1  during  a  time 
period  specified  in  such  note". 

14.  Subdivision  (d)  of  US.  note  11  is 
modified  by  inserting  the  following  new 
paragraph: 

"(iv)  For  purposes  of  the  superior  text 
to  subheadings  9903.74.18  through 
9903.74.24,  the  phrase  "products  of 
Canada"  shall  be  deemed  to  include 
stainless  steel  wire,  not  shaved  or 
peeled  and  certified  by  the  importer  as 
having  been  drawn  and  annealed  in 
Canada  bom  stainless  steel  wire  rod. 
and  such  wire  shall  be  excluded  from 
the  additional  duties  set  forth  in 
subheadings  9903.74.22  through 
9903.74.24." 

15.  The  superior  text  to  subheadings 
9903.73.88  through  9903.73.95  is 
modified  by  inserting  after  "fittings"  the 
phrase  ",  other  than  hydraulic  fittings,". 

16.  The  superior  text  to  subheadings 
9903.73.97  through  9903.74.06  is 
modified  by  inserting  after  "sectiotis  of 
stainless  steel"  the  phrase  ",  other  than 


such  goods  with  any  linear  dimension 
of  80  mm  or  greater  when  measured 
through  a  solid  portion  of  the  cross 
section". 

Section  n.  In  order  to  accord 
additional  exclusions  from  the 
proclaimed  import  relief: 

1.  U.S.  note  11(c)  is  modified  by 
adding  at  the  end  thereof  the  following 
new  subdivisions: 

"(Ixxx)  Cold-finished  free-cutting 
steel  bars,  turned  and  polished,  the 
foregoing  with  a  diameter  of  146.05  mm 
or  more  but  not  over  355.6  mm,  meeting 
specifications  ASTM  A29/A108,  and 
designated  as  N-424; 

(boou)  Hexagonal  section  cold- 
finished  bar,  designated  as  N— 424, 
measuring  57.15  mm  or  more  but  not 
over  101.6  mm  when  measured  across 
section  between  flat  sides;  containing 
less  than  0.60  percent  carbon  by  weight; 
and  meeting  ASTM  A29/A108; 

(Ixxxii)  Cold-finished  bars  of  iron- 
based  alloy,  designated  as  N— 479;  the 
foregoing  being  directiy  cast  thin  ribbon 
with  amorphous  microstructure;  with 
chemical  composition  (percent  by 
weight):  silicon  5  to  12,  copper  0.5  to  2, 
niobium  (columbium)  or  molybdenum  3 
to  7,  boron  1  to  2  and  nickel  or  cobalt 
0.0  to  10;  material  thickness  between 
O.Oland  0.04  mm; 

(Ixxxiii)  Cold-rolled  flat-rolled 
products,  in  coils,  designated  as  N-314; 
the  foregoing  draw  quality;  meeting  QS 
9000;  with  thickness  0.5  mm  to  4.0  mm; 
width  670  mm  +/-0.127;  with  chemical 
composition  (percent  by  weight):  carbon 
0.47  or  more  but  not  over  0.55, 
manganese  0.60  or  more  but  not  over 
0.90,  silicon  not  over  0.20,  phosphorus 
not  over  0.02  and  sulfur  not  over  0.020; 
aluminum  killed  (fine  grain  practice), 
vacuum  degassed;  inclusion  content 
(sulfides,  alumina,  silicates  and  oxides) 
to  be  no  greater  than  rating  #2  thin 
series  per  ASTM  E  45;  no  heavy 
inclusions  permitted;  micro  structure 
fine  pearlite  with  no  over  30  percent 
proeutectoid  ferrite  and  no  carbide 
ferrite  banding;  grain  size  #5  or  finer  per 


ASTM  E  112;  surface  decarburization 
not  over  0.0254  mm;  [demonstrated  to 
be  free  of  defects  detrimental  to:  in  press 
drawing,  forming  and  heat  treating  to 
customer  specified  tolerances) ; 

(Ixxxiv)  Cold-rolled  flat-rolled 
products,  designated  as  N— 422;  with 
thickness  0.85  mm  or  more  but  not  over 
1.98  mm,  width  15  mm  ±0.03  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.50  to  0.55,  silicon  0.20 
to  0.35,  manganese  0.80  to  1.1, 
phosphorus  not  over  0.02,  sulfur  not 
over  0.01,  chromiiun  1.0  to  1.2. 
aluminum  not  over  0.035  and  vanadium 
0.1  to  0.2;  carbides  fully  spheroidized 
size  CG  2.2  to  2.3;  perlite  content  3.0 
(according  to  SEP  1520):  percentage 
purity  is  M  less  than  or  equal  to  3;  edge 
oxidation  less  than  0.02  mm;  surface 
free  from  pits,  scratches,  rust,  cracks  or 
seams;  edge  burrs  oriented  in  one 
direction  only;  produced  in  basic 
oxygen  furnace; 

(bcxxv)  Cold-rolled  flat-rolled 
products,  designated  as  N-489;  with 
chemical  composition  (percent  by 
weight):  carbon  1.20  to  1.30,  manganese 
0.20  to  0.35,  phosphorus  not  over  0.02. 
sulfur  not  over  0.003,  silicon  0.15  to 
0.35  and  chromium  0.30  to  0.50;  slit, 
deburred  and  annealed  edges; 
straightness  9.5  mm  maximum  in  2440 
mm;  coil  set  254  mm  maximum  in  920 
mm;  and  microstructure  with  fully 
spheroidized  carbides  of  uniform  size 
and  distribution; 

(Ixxxvi)  Hollow  drill  bars  and  rods, 
designated  as  N-332,  the  foregoing  of 
any  cross-section  of  which  the  greatest 
external  dimension  of  the  cross-section 
exceeds  15  mm  but  does  not  exceed  52 
mm  and  of  which  the  greatest  internal 
dimension  does  not  exceed  one  half  of 
the  greatest  external  dimension;  meeting 
any  of  the  following  chemical 
compositions  (percent  by  weight): 

(A)  carbon  0.21  to  0.26,  silicon  0.15  to 
0.35,  manganese  0.55  to  0.75, 
phosphorus  not  over  0.025,  sulfur  0.01 
to  0.025,  chromium  1.2  to  1.4,  nickel  2.5 
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to  2.9  and  copper  not  over  0.2;  known 
commercially  as  "Bedrock  2725"; 

(B)  carbon  0.73  to  0.78,  silicon  not 
over  0.25,  manganese  not  over  0.3, 
phosphorus  not  over  0.04,  sulfur  not 
over  0.04,  chromitun  not  over  0.2,  nickel 
not  over  0.2,  molybdenum  not  over  0.1 
and  copper  not  over  0.25;  known 
commercially  as  "Bedrock  7378"; 

(C)  carbon  0.22  to  0.25.  silicon  0.2  to 
0.35,  manganese  0.4  to  0.65,  phosphorus 
not  over  0.025,  siilfur  0.01  to  0.025,  with 
combined  phosphorus  and  sulfur  not 
over  0.04,  chromium  3.0  to  3.5,  nickel 
not  over  0.^,  molybdenum  0.3  to  0.5  and 
copper  not  over  0.25;  known 
commercially  as  "Bedrock  3350"; 

(D)  carbon  0.95  to  1.05,  silicon  not 
over  0.3,  manganese  0.25  to  0.35, 
phosphorus  not  over  0.025,  sulfur  0.01 
to  0.025,  chromium  0.9  to  1.05,  nickel 
not  over  0.25,  molybdeniun  0.2  to  0.3 
and  copper  not  over  0.25;  known 
commercially  as  "Bedrock  1130";  or 

(E)  carbon  0.35  to  0.4,  silicon  0.1  to 
0.3,  manganese  0.7  to  0.9,  phosphorus 
not  over  0.04,  sulfur  not  over  0.04, 
chromium  not  over  0.2,  nickel  not  over 
0.4,  molybdenum  not  over  0.15  and 
copper  not  over  0.3;  known 
commercially  as  "Bedrock  3540"; 

(bcxxvii)  Hot-rolled  products, 
designated  as  N-354,  with  thickness 
from  10  mm  to  19  mm;  width  from  98 
mm  to  118  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
0.28  to  0.33,  manganese  0.45  to  0.65, 
silicon  0.55  to  0.75,  phosphorus  not 
over  0.025,  sulfur  not  over  0.025, 
chromium  1.00  to  1.24,  molybdenum 
0.40  to  0.60,  vanadiiun  0.20  to  0.30, 
nickel  not  over  0.25  and  copper  not  over 
0.25;  spherodize  annealed,  descaled; 
hardness  of  86  to  96  HRB;  grain  size 
ASTM  4.5  or  finer  with  occasional 
grains  as  large  as  3  permissible,  as 
determined  using  ASTM  El  12, 
decarburization  (sub  and  partial] 
determined  using  ASTM  E1077;  aircraft 
quality  conforming  to  AMS  2301  and 
free  from  injurious  imperfections  such 
as  laminating,  segregation  and  surface 
defects;  produced  by  basic  oxygen  or 
electric  furnace  process,  killed,  treated 
vnth  rare  earths  or  calcium-silicon; 
flatness:  for  up  to  12.7  mm  thick,  less 
than  6.35  mm  in  3048  mm;  for  12.7  mm 
to  15.9  mm  thick,  less  than  12.7  mm  in 
3658  mm;  or  for  15.9  mm  to  25.4  mm 
thick,  less  than  25.4  mm  in  3048  nun; 

(Ixxxviii)  Hot-rolled  miniatiue 
railroad  rails,  designated  as  N-379, 
having  the  following  dimensions:  height 
25.3  mm  ±0.5  mm;  width  of  base  23.8 
nun  ±0.5  mm;  width  of  head  12.5  mm 
±0.3  mm;  radius  of  crown  on  head  47.6 
mm  ±0.5;  web  thickness  at  thinnest  2.8 
mm;  AISI  grade  1015  steel; 


(bcxxix)  Hot-rolled  bars,  designated  as 
N— 424,  in  the  following  grades  and 
dimensions: 

(A)  free-cutting  grade  AISI  C12L14, 
half-round  profiles,  measuring  77.8  mm 
by  39.7  mm,  with  a  tolerance  of  ±1.5 
mm  on  all  cross-sectional  dimensions; 

(B)  ASTM  A36  half-oval  profiles, 
containing  less  than  0.6  percent  carbon 
by  weight;  measuring  50.8  mm  by  12.7 
mm  with  a  tolerance  of  ±1.5  mm  on  all 
cross-sectional  dimensions; 

(C)  SAE  4140  aUoy  steel,  with 
rectangular  profile  measuring  34.93  mm 
by  28.58  mm  with  a  tolerance  of  ±1.5 
mm;  hardened  and  tempered;  eddy 
current  crack  inspected;. 

(D)  ASTM  A36  half-round  profiles, 
containing  less  than  0.06  percent  carbon 
by  weight;  measuring  50.8  mm  by  25.4 
mm  with  a  tolerance  of  ±1.5  mm  on  all 
cross-sectional  dimensions; 

(E)  ASTM  A36  half-round  profiles, 
containing  less  than  0.6  percent  carbon 
by  weight;  measuring  40  mm  by  20  mm 
with  a  tolerance  of  ±1.5  mm  on  all  cross- 
sectional  dimensions; 

(F)  triangular  type  special  bar  shapes, 
with  two  sides  each  31.8  mm  in  length, 
with  one  sharp  comer  and  two  blimt 
comers  with  6.35  mm  flat  points,  and  a 
tolerance  of  ±1.5  nun  on  all  cross- 
sectional  dimensions;. 

(G)  special  bar  shapes  of  rectangular 
type  cross  section,  containing  by  weight 
less  than  0.25  percent  of  carbon;  with  an 
overall  width  of  82.55  mm  and 
maximum  thickness  of  32.0  mm;  with 
one  long  face  having  a  flat  surfece  and 
the  opposite  face  having  a  tapered 
surface  with  an  indent  8mm  deep  at  one 
end;  having  one  side  face  at  90  degrees 
to  one  long  flat  surface  and  the  other 
side  face  angled  at  6  degrees  to  the  plain 
surface,  and  with  four  external  comers 
and  one  internal  comer  each  having  a 
radius  of  3  nun  maximiun,  and  a 
tolerance  of  ±1.5  nun  on  all  cross- 
sectional  dimensions  and  a  tolerance  of 
plus  or  minus  2  degrees  on  all  andes; 

(H)  ASTM  A36  half-round  profiles, 
containing  less  than  0.6  percent  carbon 
by  weight;  in  size  63.5  mm  by  31.8  mm 
with  a  tolerance  of  ±1.5  mm  on  all  cross- 
sectional  dimensions;  or 

(I)  ASTM  A36  half-round  profiles, 
containing  less  than  0.6  percent  carbon 
by  weight;  in  size  76  mm  by  38  mm 
with  a  tolerance  of  ±1.5  mm  on  all  cross- 
sectional  dimensions; 

(xc)  Hot-rolled  flat-rolled  products, 
designated  as  X-142  and  meeting  the 
characteristics  described  below: 

(A)  having  a  width  greater  than  914 
mm  and  certified  by  the  importer  to 
meet  specification  JIS  SCM  435; 

(B)  having  a  width  greater  than  915 
mm;  with  chemical  composition 
(percent  by  weight):  carbon  0.23  to  0.33, 


manganese  0.40  to  0.60,  siUcon  0.15  to 
0.35,  phosphorus  not  over  0.030.  sulfur 
not  over  0.040.  chromium  0.80  to  1.10 
and  molybdeniun  0.15  to  0.25  (modified 
SAE  4130);  hardness:  HRB  90 
maximum; 

(C)  having  a  width  greater  than  914 
mm;  with  chemical  composition 
(percent  by  weight):  carbon  0.33  to  0.38, 
manganese  0.60  to  0.90.  silicon  0.15  to 
0.30,  phosphorus  not  over  0.030,  sulfur 
not  over  0.030,  chromium  0.90  to  1.25 
and  molybdeniun  0.15  to  0.25  (modified 
SAE  4135); 

(xci)  Hot-rolled  flat-rolled  products, 
designated  as  N-320,  certified  by  the 
importer  as  rolled  from  slab 
continuously  cast  with  electromagnetic 
stirring,  with  hydrogen  content  of  not 
over  2  ppm  and  rolling  reduction  ratio 
of  not  less  than  5:1;  having  a  thickness 
30  mm  to  120  mm;  fully  soft  annealed 
with  maximiun  surface  hardness  of  300 
Brinnell,  meeting  either  of  the  following 
chemical  compositions  (percent  by 
weight): 

(A)  nickel  0.2  to  0.3,  carbon  0.25  to 
0.28,  silicon  0.60  to  0.80,  manganese 
0.80  to  1.00,  phosphorus  not  over  0.010, 
sulfur  not  over  0.010,  chromimn  0.80  to 
1.00,  molybdenum  0.30  to  0.35  and 
boron  0.001  to  0.005;  or 

(B)  nickel  1.10  to  1.15.  carbon  0.25  to 
0.28.  silicon  0.60  to  0.80,  manganese 
0.80  to  1.00.  phosphoms  not  over  0.010, 
sulfur  not  over  0.010,  chromium  0.80  to 
1.00,  molybdenum  0.30  to  0.35  and 
boron  0.001  to  0.005; 

(xcii)  Semifinished  products, 
designated  as  X-106.  X-037  or  N-355 
and  entered  in  an  aggregate  quantity  not 
to  exceed  250.000 1  during  the  12-month 
period  beginning  on  September  1.  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  containing 
by  weight  0.001  to  0.005  percent  of 
carbon;  containing  titanium  and/or 
niobium  (columbium)  to  stabilize 
carbon  nitrogen  and  sulfur;  thickness 
from  200  mm  to  250  mm;  width  from 
760  mm  to  2135  mm;  and  length  from 
4.2  meters  to  12  meters; 

(xciii)  Semifinished  products  of 
nonalloy  and  alloy  interstitial  free  (IF) 
steel,  designated  as  N-430  and  entered 
in  an  aggregate  quantity  not  to  exceed 
250,000 1  during  the  12-month  period 
beginning  on  September  1,  2002  or 
September  1.  2003  or  during  the  period 
from  September  1,  2004  through  March 
20,  2005,  inclusive;  the  foregoing 
containing  by  weight  less  than  0.015 
percent  carbon;  width  from  939  mm  to 
1651  mm,  certified  for  use  during  the 
process  of  blast  fumace  relining, 
including  the  removal  and  replacement 
of  substantially  all  refractories  on  a  blast 
fumace; 
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(xciv)  Welded  cold-finished  drawn- 
over-mandrel  tubing,  designated  as  N- 
458;  the  foregoing  certified  by  the 
importer  to  meet  DIN2392-C-ST37-2 
BK;  with  outside  diameter  frtim  15  mm 
to  22  mm  (-t-O.lB  mm);  inside  diameter 
from  13  mm  to  20  mm  (+0.05  mm);  wall 
thickness  not  to  exceed  1.3  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.10  to  0.18,  manganese 
0.45  or  more,  phosphorus  not  over 
0.035.  sulfur  not  over  0.035  and 
aluminum  0.020  or  more;  tensile 
strength  450  to  600  N/mm^;  elongation 
greater  than  8  percent;  surface  fiidsh  of 
Rmax  3^m  or  less;  delivered  in  4  m  to 
7  m  random  lengths;  plain  ends; 
unmachined;  ihtwnaUy  and  externally 
oiled  to  prevent  corrosion; 

(xcv)  Cold-finished  round  bars, 
designated  as  N-325  and  entered  in  an 
aggregate  quantity  not  to  exceed  1,472  t 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  quenched, 
tempered  and  stress  relieved;  meeting 
ASTM  A-320  L7;  of  a  diameter  from 
12.7  mm  to  44.44  mm; 

(xcvi)  Cold  drawn  flat  bars, 
designated  as  N-425;  of  grade  C1018; 
containing  not  over  0.25  percent  by 
weight  of  carbon;  not  furUier  worked 
than  cold  drawn,  thickness  from  3.17 
mm  to  12.7  mm;  width  12.7  mm  to  50.8 
mm;  meeting  ASTM  A29/A108; 

(xcvii)  Bright  polish  doctor  blade 
steel,  designated  as  N-305,  with 
thickness  between  0.152  mm  and  0.254 
mm;  width  between  12.7  mm  and  63.5 
mm;  with  chemical  composition 
(percent  by  weight):  carbon  0.95  to  1.05, 
silicon  0.20  to  0.35,  manganese  0.20  to 
0.50,  phosphoms  not  over  0.015,  sulfur 
not  over  0.015  and  chromium  0.05  to 
0.15;  microstructure  with  uniform 
distribution  of  spherical  carbides  greater 
than  140,000  pieces/mm^;  maximum 
particle  size  between  1.0  and  1.5 
micrometers;  tensile  strength  1960  =/ 
- 100  N/mm2;  bright  polish  surface 
finish  iree  frt)m  pits,  rust,  cracks,  and 
scratches;  edge  treatments:  lamella  edge 
with  thickness  tolerance  within  0.003 
nun,  beveled  edges  with  angle  from  5  to 
15  degrees  and  rounded  edges  on  both 
edges  of  the  blade. 

Occviii)  Cold-rolled  flat-rolled 
products,  designated  as  N-316,  the 
foregoing  in  coils;  continuous  annealed; 
center  line  thickness  tolerance  of  ±3 
percent;  nitrogen  content  not  exceeding 
0.005  percent  by  weight;  electron  beam 
texturing  ("EBT")  finish;  maximum 
surface  carbon  after  power  wash  of  4 
mg/m^  per  side;  with  either: 

(A)  Composition  of  grade  known 
commercially  as  DSE  220;  yield  strength 


220  to  270  MPa;  tensile  strength  320  to 
370  MPa;  minium  elongation  35  percent 
on  standard  ASTM  sample;  or 

(B)  hardness  of  HRB  50  to  65  and  of 
grade  ASTM  1008; 

(xcix)  Cold-rolled  flat-rolled 
measuring  tape  steel  products, 
designated  as  N-400,  the  foregoing  of 
SAE  1095;  with  chemical  composition 
(percent  by  weight):  carbon  0.98  to  1.05. 
silicon  0.15  to  0.30,  manganese  0.4  to 
0.6,  sulfur  less  than  0.005,  phosphorus 
less  than  0.2,  aluminum  less  than  0.01, 
chromium  0.15  to  0.4,  copper  less  than 
0.15  and  nickel  less  than  0.15;  width 
12.7  mm  or  more  but  not  over  508  mm, 
thickness  0.1143  mm  or  more  but  not 
over  0.1422  mm  with  thickness 
tolerance:  ±0.005  mm;  edges  deburred, 
with: 

(A)  Tensile  strength  1.000  to  1,100  N/ 
mm^ 

(B)  Hardened  and  tempered  and  with 
Vickers  hardness  from  580  to  650; 

(c)  Cold-rolled  flat-rolled  products, 
designated  as  N-478,  the  foregoing  with 
bright  finish;  thickness  0.096  mm  or 
more  but  not  over  1.145  mm;  Mridth  6.3 
mm  or  more  but  not  over  38.5  mm; 
maximum  edge  burr  0.005  nun; 
straightness  6:35  mm  in  2,440  mm 
length;  maximum  camber;  with 
chemical  composition  (percent  by 
weight):  carbon  0.98  to  1.05,  silicon  0.15 
to  0.30,  manganese  0.3  to  0.6,  sulfur  not 
over  0.005.  phosphorus  not  over  0.02, 
aluminum  not  over  0.01,  chromium  0.15 
to  0.4,  copper  not  over  0.15  and  nickel 
not  over  0.15;  microstructure  carbides 
fully  spheroidized  and  uniform  in  size 
and  distribution;  average  carbide  size  #1 
to  #2,  with  occasional  maximum  carbide 
size  of  #3;  pursuant  to  industry  standard 
chart  for  band  blades  (Fagersta  Bruks 
AG  or  Cmcible  Steel  Co  chart);  no 
graphitization;  no  segregation  banding; 
inclusion  content  as  defined  in  ASTM 
E-45,  plate  1;  less  dense  than  category 
#2  when  the  sample  is  viewed  in  the  as- 
rolled  direction;  partial  decarburization 
not  to  exceed  0.0077  mm  on  one  side 
and  uniform  on  both  sides  of  the  strip; 
no  total  decarburization; 

(ci)  Cold-rolled  soft  magnetic 
crystalline  strip;  the  foregoing  an  iron 
based  alloy  with  approximately  30 
percent  by  weight  nickel;  thickness 
between  0.9  mm  and  1.2  mm;  the 
foregoing  designated  as  N-479; 

(cii)  Cold-rolled  flat  rolled  measiu-ing 
tape  steel,  designated  as  N-494,  the 
foregoing  with  chemical  composition 
(percent  by  weight):  carbon  0.48  to  0.55, 
manganese  0.60  to  0.90,  phosphoms  not 
over  0.040  and  sulfur  not  over  0.050; 
fully  hardened,  fully  tempered 
martensite  with  small  iron  carbides; 
hardness  Rockwell  C  50  to  53;  no  ferrite 
islands  nor  surface  decarburation; 


surfece  finish  silver  in  color;  free  from 
pits,  scratches,  rust,  cracks,  or  seams; 
smooth  edges  with  no  burr;  edge  camber 
of  less  than  3.175  mm  in  any  6.096 
meters,  with  such  product: 

(A)  flat  and  either — 

(I)  having  a  thickness  equal  to  0.11429 
mm  ±0.00279  mm;  width  of  9.5249  mm 
(plus  0  minus  0.22097  mm)  or  12.7  mm 
(plus  zero,  minus  0.22097  mm)  or 
19.0499  mm  (plus  zero,  minus  0.22097 
nun);  or 

(n)  having  a  thickness  equal  to 
0.12954  mm  ±0.0027939  mm;  width  of 
12.7  mm  (plus  zero,  minus  0.22097  mm) 
or  19.0499  nun  (plus  zero,  minus 
0.22097  mm):  or 

(B)  curved  with  a  concave  form  the 
entire  length  of  the  coil  with  13  mm 
radius  (plus  2  mm,  minus  1  mm),  for  70 
degrees  of  width  (plus  5  degrees,  minus 
2  degrees),  ending  with  flat  on  both 
edges  for  4.76  mm  (±0.13  mm)  by  5.10 
mm  (±0.13  mm)  and  either — 

(I)  having  a  thickness  equal  to 
0.114299  mm  ±0.0027939  mm  and 
width  of  25.4  mm  (plus  zero,  minus 
0.220979  mm);  or 

(II)  having  a  thickness  equal  to 
0.12954  mm  ±0.0027939  mm  and  width 
of  25.4  mm  (plus  zero,  minus  0.220979 
mm); 

(ciii)  Electrogalvanized  flat-rolled 
products,  with  thickness  2.0  mm  or 
more;  with  zinc  coating  on  one  side;  of 
GM  6201M  grade  3,  DDS;  the  foregoing 
designated  as  N-316; 

(civ)  Flat-rolled  products,  designated 
as  N-346  and  entered  in  an  aggregate 
quantity  not  to  exceed  3,000  t;  the 
foregoing  coated  with  aluminum; 
thickness  from  0.40  to  3.00  mm;  width 
600  to  1,320  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.02,  manganese  not  over  0.40, 
phosphorus  not  over  0.02,  sulfur  not 
over  0.02,  copper  not  over  0.20,  nickel 
not  over  0.20,  chromium  not  over  0.15, 
molybdenum  not  over  0.06  and  titanium 
0.05  to  0.30;  yield  strength  120  to  180 
N/nun^  and  maximum  tensile  strength 
330  N/mm=; 

(cv)  Forged  bars,  designated  as  N-312; 
the  foregoing  with  thickness  from  52 
mm  to  1,270  mm;  width  up  2,500  mm; 
length  up  to  5,000  mm;  of  the  alloy 
commercially  known  as  "2738  Thruhard 
Supreme"  with  typical  chemical 
analysis  (percent  by  weight):  carbon 
0.26,  silicon  0.05,  manganese  1.45, 
sulfur  0.002,  chromium  1.25,  nickel 
1.05,  molybdenum  0.50  and  vanadium 
0.10;  hardness  280  to  355  BHN: 

(cvi)  Angles,  U-sections  and  I-beam 
sections,  designated  as  N-319  and 
entered  in  an  aggregate  quantity  not  to 
exceed  5  t  during  the  12-raonth  period 
beginning  on  September  1,  2002  or 
September  1 ,  2003  or  during  the  period 
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from  September  1,  2004  through  March 
20,  2005,  inclusive;  the  foregoing  in 
metric  sizes  only;  not  further  worked 
than  hot-rolled,  hot  drawn,  or  extruded; 
with  a  chemical  composition  (percent 
by  weight):  not  over  0.22  carbon,  not 
over  1.6  manganese,  not  over  0.55 
silicon,  not  over  0.05  sulfur  and  the 
remainder  iron;  meeting  the 
characteristics  described  below: 

(A)  angles  in  metric  sizes,  measuring 
from  6,000  mm  to  12,000  mm  in  length, 
from  midpoint  along  each  arm  joined  at 
a  90-degree  angle;  web  thickness  from  3 
mm  to  7  mm;  width  from  25  mm  to  80 
mm  along  the  entire  angle; 

(B)  U-sections  in  metric  sizes,  each 
with  a  center-bottom  piece  witb 
thickness  from  6.4  mm  to  7.6  mm  and 
width  from  25  mm  to  76  mm;  joined 
along  the  entire  length  of  both  long 
sides  to  horizontal  pieces  at  a  90-degree 
angle;  with  such  horizontal  pieces,  of  a 
width  from  25  mm  to  76  mm  and 
thickness  from  6.4  nun  to  7.6  mm, 
protruding  bom  the  center-bottom  piece 
in  such  a  manner  that  the  outside  of 
each  side  piece  is  flush  with  the  outside 
of  the  center-bottom  piece  to  produce  a 
frontal  view  of  a  squared-off  "U"  with 
the  width  of  the  entire  shape  equaling 
the  width  of  the  center-bottom  piece;  or 

(C)  I-beam  sections  in  metric  sizes, 
with  a  vertical  center  piece  measuring 
80  mm  in  height  and  vinth  thickness 
bom  3.8  mm  to  5.2  mm;  joined  along 
the  entire  length  of  the  top  of  both  long 
sides  to  the  mid-lines  of  the  interior 
faces  of  the  horizontal  pieces  at  90- 
degree  angles;  each  horizontal  piece, 
with  width  bom  46  mm  to  55  mm  and 
thickness  from  3.8  mm  to  5.2  mm, 
protruding  from  the  center  piece  in  such 
a  manner  that  the  inside  of  each 
horizontal  piece  is  flush  with  the 
outside  top  of  the  center  piece  to 
produce  a  frontal  view  of  an  "I"  with 
the  height  of  the  entire  shape  equaling 
thewidth  of  the  center  piece  added  to 
the  thickness  of  both  side  pieces, 
totaling  less  than  80  mm;  length  from  6 
m  to  12  m; 

(cvii)  Hot-rolled  bars  and  rods, 
designated  as  N-395  and  entered  in  an 
aggregate  quantity  not  to  exceed  15,000 
t  during  the  12-month  period  beginning 
on  September  1 ,  2002  or  September  1 , 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  whether 
in  coils  or  in  straight  lengths,  not  further 
worked  than  hot-rolled,  of  free  cutting 
AISI  grade  12L14;  commercially 
designated  as  "XLCUT';  containing  by 
weight  over  0.23  percent  but  less  than 
0.35  percent  lead  in  controlled 
dispersion  to  prevent  lead  stringers; 
certified  by  importer  to  have  had  a 
reduction  ratio  of  a  mmiTnnm  of  150:1 


achieved  through  continuous  bloom 
casting  at  either  560  x  400  mm,  or  750 
X  355  mm;  fully  surface  inspected  and 
certified  by  the  producer  to  be  free  bom 
defects  deeper  than  2  percent  of  bar 
diameter/section;  certified  free  from 
mixes,  achieved  by  100  percent 
spectrometer  testing  of  bar  product; 
(cviii)  Bars  of  grade  SAE  4140,  not 
further  worked  ti^an  hot  rolled, 
designated  as  N-424,  with  one  of  the 
following  cross  sections: 

(A)  nonstandard  trapezoidal  type  bar 
shapes,  having  a  shortest  frice  leiigth  of 
37.27  mm;  with  two  sides  angled  at  15 
degrees  10  minutes  and  thiclmess  of 
23.18  mm;  with  tolerances  of  ±1.5  mm 
being  on  all  cross  sectional  dimensions 
and  ±2  degrees  on  all  angles; 

(B)  nonstandard  triangular  type 
special  bar  shapes,  with  cross-sectional 
shape  being  a  segment  of  a  circle; 
described  by  a  radius  of  length  42.8  mm 
and  an  inclusive  angle  of  45  degrees; 
with  tolerances  of  ±1.5  mm  on  all  cross 
sectional  dimensions  and  ±2  degrees  on 
all  angles;  suitable  for  cold  drawing; 

(C)  nonstandard  special  trapezoidal 
type  bar  shapes,  having  a  shortest  face 
length  of  34.1  mm;  with  two  sides 
angled  at  15  degrees,  and  a  thickness  of 
23.16  mm;  with  tolerances  of  ±1.5  nun 
on  all  cross  sectional  dimension  and  ±2 
decrees  on  all  angles;  or 

iD]  nonstandard  triangular  type 
special  bar  shapes,  with  cross-sectional 
shape  being  a  segment  of  a  circle, 
described  by  a  radius  of  length  50.698 
mm  and  an  inclusive  angle  of  45 
degrees;  with  tolerances  of  ±1.5  mm  on 
all  cross  sectional  dimensions  and  ±2 
degrees  on  all  angles;  suitable  for  cold 
drawing; 

(cix)  Hot-rolled  flat-rolled  products, 
designated  as  N-301,  the  foregoing 
pickled  and  oiled;  cut-to-length: 
spherodize  annealed;  thickness  bom 
8.50  mm  to  10.00  nun  with  a  tolerance 
of  ±0.1524  mm;  width  from  175  mm  to 
385  mm;  mill  edge;  lengths  less  than  or 
equal  to  2,540  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
0.65  to  0.70,  manganese  0.35  to  0.50, 
silicon  0.20  to  0.35,  phosphorus  0.25 
maximum,  sulphur  0.25  maximum, 
chromium  0.45  to  0.60,  nickel  0.55  to 
0.75  and  molvbdeniun  0.15  to  0.25; 

(ex)  Hot-rolled  flat-rolled  products, 
designated  as  N-316;  the  foregoing  of 
high  strength  low  alloy  grade  80  wide 
steel  with  the  following  characteristics: 
yield  strength  of  550  to  650  MPa;  tensile 
strength  of  620  to  750  MPa;  elongation 
not  less  than  16  percent;  guaranteed 
bending  radius  of  0.8  times  a  thickness 
less  than  6  mm  or  1.5  times  a  thickness 
greater  than  6mm;  guaranteed  minimiun 
Charpy  V  test  of  39  Joules  at  -  20  °C 
{ -  4  °F);  thickness  from  7.91  mm  to 


15.88  mm;  width  from  1.83  m  to  2.13  m; 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.10, 
manganese  not  over  1.7,  phosphorus  not 
over  0.025,  sulfur  not  over  0.01,  silicon 
not  over  0.4,  aluminum  from  0.02  to 
0.06;  niobium  (columbium)  not  over 
0.08,  molybdenum  not  over  0.3  and 
vanadium  not  over  0.15; 

(cxi)  Hot-rolled  flat-rolled  products, 
designated  as  N-316  and  entered  in  an 
aggregate  quantity  not  to  exceed  7,000 1 
during  the  12-month  period  beginning 
on  September  1, 2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20. 
2005,  inclusive;  the  foregoing  of  temper 
passed  grade  AlOOlCSB/1008  C(^ 
thickness  from  1.37  mm  to  1.53  mm; 
width  over  1,500  mm;  jrield  strength  of 
1 79  to  340  MPa;  maximum  tensile 
strength  of  440  MPa;  mininiiim 
elongaition  of  28  percent;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.1,  manganese  not  over  0.5, 
phosphorus  not  over  0.03,  sulfur  not 
over  0.03,  silicon  not  over  0.03,  copper 
not  over  0.04,  nickel  not  over  0.04, 
chromium  not  over  0.04  and  altunintun 
content  over  0.01; 

(cxii)  Hot-rolled  flat-rolled  products, 
designated  as  N-316;  the  foregoing 
meeting  SAE  J1392  080XLF;  thickness 
2.54  mm  to  5.08  mm;  widA  1,016  mm 
to  1,524  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.12,  manganese  not  over  1.9, 
phosphorus  not  over  0.025,  sulfur  not 
over  0.015,  sihcon  not  over  0.5, 
aluminum  content  of  0.01  to  0.04, 
titanium  not  over  0.22,  niobium 
(columbium)  not  over  0.09, 
molybdenum  not  over  0.5  and 
vanadium  not  over  0.2;  yield  strength 
not  less  than  621  MPa;  tensile  strength 
not  less  than  689  MPa;  elongation  not 
less  than  14  percent;  and  guaranteed 
bending  radius  of  0.8  times  a  thickness 
less  than  6  mm  and  1.5  times  a 
thickness  greater  than  6  nun; 

(cxiii)  Hot-rolled  flat-rolled  products, 
designated  as  N— 463;  the  foregoing  with 
thickness  1.9  mm  or  more  but  not  over 
3.01  mm;  width  over  254  nun  but  not 
over  343  mm;  with  one  of  the  following 
chemical  compositions  (percent  by 
weight): 

(A)  carbon  1.21  to  1.35,  manganese 
0.15  to  0.35,  phosphorus  not  over  0.025, 
sulfur  not  over  0.010,  silicon  0.15  to 
0.25,  chromiiun  0.10  to  0.30,  copper  not 
over  0.15  and  aluminum  not  over  0.015; 

(B)  carbon  0.56  to  0.64,  manganese 
0.75  to  1.00,  phosphorus  not  over  0.025, 
sulfur  not  over  0.010,  silicon  1.80  to 
2.20,  chromium  0.25  to  0.60  and 
aluminum  0.02  to  0.06;  or 

(C)  carbon  1.10  to  1.25,  manganese 
0.20  to  0.40,  phosphorus  not  over  0.030, 
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sulfur  not  over  0.007,  silicon  0.15  to 
0.30,  chromium  0.50  to  0.80  and 
vanadium  0.07  to  0.12; 

(cxiv)  Hot-rolled  flat-rolled  products, 
designated  as  N-529;  the  foregoing  with 
thickness  3  nun  to  4.75  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.20  to  0.30,  manganese 
0.80  to  1.0,  nickel  3.25  to  4.00, 
chromium  1.25  to  2.00  and 
molybdenum  0.25  to  0.50;  known 
commercially  as  "Astralloy  V  TM"; 

(cxv)  Hot-rolled  flat-rolled  products, 
designated  as  X-083  and  entered  in  an 
aggregate  quantity  not  to  exceed  20,000 
t  during  the  12-month  period  begiiming 
on  September  1,  2002  or  September  1, 
2003  or  dtuing  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  in-line 
temper-passed  and  tension-leveled; 
picUed  and  oiled;  of  surface  critical 
steel  in  grade  AlOll  CS  B  1008  CQ; 
thickness  bom  1.7  mm  to  7.59  mm; 
width  from  1,000  mm  to  2,135  nun; 
yield  strength  241  MPa  to  310  MPa; 
■  tensile  strength  345  MPa  to  414  MPa; 
with  chemical  composition  (percent  by 
weight):  carbon  0.06  to  0.08,  manganese 
0.25  to  0.35,  phosphorus  not  over  0.02, 
sulfur  not  over  0.008,  silicon  not  over 
0.02,  aluminum  0.02  to  0.05,  copper  not 
over  0.025,  nickel  not  over  0.03  and 
chromium  not  over  0.04,  with  the 
combined  total  of  silicon  and 
phosphorus  less  than  0.09;  in  coils; 
certified  by  the  importer  to  have  (I) 
flatness  guarantee  of  4  international 
units  before  and  after  laser  cutting  in 
sheets  or  blanks  when  using  appropriate 
leveling  practice  on  the  cut-to-length 
eqtupment,  (II)  surface  quality  defined 
by  a  guarantee  on  level  of  defect  and 
appearance  AS  and  a  surface  quality 
guarantee  of  no  visible  defect  (defects 
include  blemishes  due  to  roll  marks, 
pits,  rolling  scale  and  scratches)  after 
painting  for  both  sides  of  A  flat  panel, 
and  (HI)  surface  with  a  typical 
whiteness  value  of  70  ±  5  on  scale  L  * 
(reference  CIE  1976  L*,  a  *,  b  *); 

(cxvi)  Hot-rolled  flat-rolled  products, 
designated  as  X-083  and  entered  in  an 
aggregate  quantity  not  to  exceed  10,500 
t  diuing  the  12-month  period  begiiming 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  with 
chemical  composition  (percent  by 
weight):  carbon  0.10  to  0.20,  manganese 
0.50  to  1.00,  phosphorus  not  over  0.02, 
sulfur  not  over  0.005,  silicon  0.20  to 
0.50,  chromium  0.40  to  0.70,  copper 
0.05  to  0.40,  nickel  0.05  to  0.30, 
molybdeniun  not  over  0.50  and 
vanadium  not  over  0.02,  with  iron  as  the 
only  remaining  input;  minimum  tensile 
strength  517  MPa,  minimum  yield 


strength  379  MPa;  minimum  elongation 
29  percent; 

(cxvii)  Hot-rolled  flat-rolled  products, 
designated  as  X-083  and  entered  in  an 
aggregate  quantity  not  to  exceed  5,300  t 
diuing  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  with 
chemical  composition  (percent  by 
weight):  carbon  0.10  to  0.20,  manganese 
0.50  to  1.00,  phosphorus  not  over  0.02, 
sulphur  not  over  0.005,  silicon  0.20  to 
0.50,  chromium  0.40  to  0.70,  copper 
0.05  to  0.40,  nickel  0.05  to  0.30, 
molybdenum  0.05  to  0.50,  vanaditun  not 
over  0.02,  niobium  (columbium)  not 
over  0.05,  titaniiun  not  over  0.03  with 
total  combined  vanadium,  niobium 
(columbium]  and  titanium  content  of 
0.01  to  0.07,  and  aluminum  0.01  to  0.05. 
with  iron  as  the  only  remaining  input; 
minimum  tensile  strength  621  MPa, 
minimum  tensile  yield  496  MPa; 
miniTTiiiiTi  elongation  of  25  percent; 

(cxviii)  Hot-rolled  flat-rolled 
products,  designated  as  N-316;  the 
foregoing  cut  to  length;  thickness  4.75  to 
6.00  mm;  with  chemical  composition 
(percent  by  weight):  carbon  0.20  to  0.30, 
manganese  0.80  to  1.00,  nickel  3.25  to 
4.00,  chromiiun  1.25  to  2.00  and 
molybdenum  0.25  to  0.50;  known 
commercially  as  "Astralloy  V  TM"; 

(cxix)  Hot-rolled  flat-rolled  products, 
designated  as  N-329;  the  foregoing  with 
thickness  30  mm  to  120  mm,  inclusive; 
certified  by  the  importer  to  have  been 
continuously  cast  with  electromagnetic 
stirring  and  with  miniiun  rolling 
reduction  ration  of  5:1;  no  over  2  ppm 
hydrogen  content;  full  aimealed  to  a 
surface  hardness  not  to  exceed  HBS  10/ 
3000;  with  either  of  the  following 
chemical  compositions  (percent  by 
weight): 

(A)  carbon  0.28  to  0.29,  silicon  0.64  to 
0.72,  manganese  0.80  to  0.90,  chromium 
0.80  to  0.90,  phosphorus  not  over  0.015. 
sulfur  not  over  0.005,  nickel  1.10  tol.15, 
molybdenum  0.30  to  0.35,  aluminum 
0.02  to  0.07,  titanium  0.020  to  0.040  and 
boron  0.0005  to  0.003;  or 

(B)  carbon  0.28  to  0.29,  silicon  0.64  to 
0.72.  manganese  0.85  to  0.95.  chromiiun 
0.80  to  0.90.  phosphorus  not  over  0.01, 
sulfur  not  over  0.005,  nickel  0.20  to 
0.30,  molybdenum  0.30  to  0.35, 
aluminum  0.02  to  0.07,  titanium  0.02  to 
0.04  and  boron  0.0005  to  0.003; 

(cxx)  Stainless  steel  bars  and  rods, 
designated  as  N-319  and  entered  in  an 
aggregate  quantity  not  to  exceed  5  t 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1. 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  not 


further  worked  than  hot-rolled,  hot- 
drawn  or  extruded;  if  in  standard  metric 
sizes  of  square  section  measuring  1 0 
mm  to  50  mm.  or  if  of  rectangular 
section  with  the  smallest  side  measuring 
10  mm  to  25  mm  and  the  largest  side 
measuring  not  over  100  mm;  length  not 
over  4,000  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.07.  manganese  not  over  2.0. 
silicon  not  over  1.0,  phosphorus  not 
over  0.04,  sulfur  not  over  0.03. 
chromium  not  over  20.0,  nickel  not  over 
12.0  and  remainder  iron; 

(cxxi)  Stainless  steel  bars,  designated 
as  X-081  and  entered  in  an  aggregate 
quantity  not  to  exceed  1,500  t  during  the 
12-month  period  beginning  on 
September  1,  2002  or  September  1,  2003 
or  during  the  period  from  September  1, 
2004  through  March  20.  2005.  inclusive 
the  foregoing  hot -rolled  or  forged,  rough 
or  smooth  turned;  AISI  410;  with 
chemical  composition  (percent  by 
weight);  carbon  not  over  0.15  and 
chromium  11.5  or  more;  liquid 
quenched  and  double  tempered; 
minimum  yield  517  MPa;  minimum 
tensile  strength  655  MPa;  minimum 
elongation  1 7  percent;  maximum 
hardness  Rockwell  C  22  (241  BHN); 

(cxxii)  Welded  rectangular  tubes, 
designated  as  N-495;  the  foregoing 
meeting  ASTM  A-500;  measuring  152.4 
mm  by  50.8  mm  but  having  a  minimum 
yield  strength  450  MPa;  wall  thickness 
1.65  mm  to  6.05  mm;  length  6,096  to 
12,192  mm;  galvanized  with  a  smooth 
in-line  galvanized  external  zinc  coating 
of  100  g/m^  to  200  g/m^:  external  zinc 
coating  further  passivated  to  resist  white 
rust;  internal  corrosion  protection 
(barrier  or  zinc  rich  paint);  fully  killed, 
continuous  cast  fine  grain 
microstructure;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.23.  manganese  not  over  1.35. 
silicon  not  over  0.25.  aluminum  not 
over  0.10,  phosphorus  not  over  0.035. 
sulphur  not  over  0.035  and  carbon 
equivalent  not  over  0.39;  not  further 
worked  than  cold  formed; 

(cxxiii)  Cold-drawn  resulfurized  and 
rephosphorized  leaded  bars,  the 
foregoing  designated  as  N-323;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.15, 
manganese  0.85  to  1.15,  phosphorus 
0.04  to  0.09.  silicon  0.26  to  0.35  and 
lead  0.15  to  0.35;  surface  finish  32  RMS 
or  better  with  maximum  camber  3  mm 
in  915  mm;  maximum  twist  3  degrees  in 
915  mm.  perpendicular  and  parallel 
across  stock,  radius  to  radius:  either  (I) 
with  thickness  not  over  15.875  mm 
±0.05  mm.  width  not  over  47.5  mm 
±0.05  and  shaped  radius  edges  not  over 
8  mm.  or  (II)  with  thickness  not  over 
14.325  mm  ±0.05  mm.  width  not  over 
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39.725  mm  ±0.05  mm  and  shaped  radius 
edges  not  over  7.25  mm; 

(cxxiv)  Products  designated  as  N-361 
and  sometimes  referred  to  as  (but  not 
limited  to)  products  known  as  "HPMl"; 
the  foregoing  including  (I)  hot-rolled 
flat-rolled  products  4.75  mm  or  more  in 
thickness  and  whether  or  not  rough 
machined,  (U)  hot-rolled  or  hot-forged 
hardened  bars,  whether  or  not  rough 
machined,  and  (m}  hardened  bars,  hot- 
rolled,  cold-formed  and  rough 
machined;  all  the  foregoing  with 
hardness  37  to  41  HRC  defined  by 
ASTM  E-18;  with  uniform  grain,  heat- 
treated;  with  chemical  composition 
(percent  by  weight):  carbon  0.05  to  0.15, 
silicon  not  over  1.00,  manganese  0.50  to 
1.50,  sulfur  0.05  to  0.15,  nickel  2.50  to 
3.50,  molybdenum  0.20  to  0.70,  copper 
1.50  to  2.50.  aluminum  0.80  to  1.50; 
mechanical  properties  as  follows:  1,100 
tol,350  MPa  tensile  strength  and  15 
percent  minimum  elongation  in 
longitudinal  direction;  minimum 
Charpy-notch  impact  energy  is  12  J  in 
longitudinal  direction; 

(cxxv)  Cold-finished  bars,  designated 
as  N-387;  such  products  may  be 
sandblasted,  machined  or  groimd  and 
polished;  all  the  foregoing  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.05,  nickel  17 
to  19,  molybdenimi  4  to  5,  cobalt  11  to 
14  and  dtanium  1  to  2;  martensitic 
precipitation  hardening  steel;  certified 
by  importer  as  produced  by  vacuum 
induction  melting  (VIM)  followed  by 
consumable  electrode  vacuum  remelting 
(VAR);  minimimi  tensile  strength  2,000 
MPa  at  room  temperature;  surface  finish 
as  rolled,  as  forged,  sandblasted, 
machined  or  .ground  and  polished; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Bohler  V726"; 

(cxxvi)  Flat  bars,  designated  as  N-424; 
not  further  worked  than  cold  finished, 
of  grade  C1018;  containing  by  weight  no 
more  than  0.25  percent  carbon;  width 
371.48  mm  or  more  but  not  over  508 
mm;  meeting  specification  ASTM  A29/ 
108; 

(cxxvii)  Cold-drawn  flat  bars, 
designated  as  N— 424;  the  foregoing 
certified  by  the  importer  to  have  been 
processed  from  hot-rolled  coil  on  a 
Schumag  machine  or  equivalent;  of 
grade  C1018;  with  carbon  content  not 
over  0.25  percent  by  weight;  not  further 
worked  than  cold  drawn;  thickness  3.17 
mm  to  12.7  mm;  vddth  12.7  to  50.8  mm; 
meeting  ASTM  specification  A29/A108; 

(cxxviii)  Cold-rolled  flat-rolled 
products,  designated  as  N-314;  the 
foregoing  continuous  cast;  in  coils; 
width  600  mm  or  greater;  thickness  of 
not  over  5.00  mm;  carbon  content  0.45 
to  0.55  percent  by  weight;  chemical 
composition  to  conform  to  SAE1050; 


certified  by  the  importer  to  meet 
requirements  of  automotive  original 
equipment  manufacturers  according  to 
the  Production  Part  Approval  Process 
(PPAP)  and  qualified  to  be  used  in  the 
manufacture  of  automotive  fasteners 
that  may  also  be  designated  as  "Safety 
Critical"  according  to  QS9000; 

(cxxix)  Cold-rolled  flat-rolled 
products,  designated  as  N-335;  the 
foregoing  in  coils;  annealed;  with 
chemical  composition  (percent  by 
weight):  nickel  17.5  to  18.5, 
molybdenimi  4.50  to  5.50,  cobalt  8.00  to 
9.00,  titanium  0.45  to  0.65,  alumintun 
0.10  to  0.15,  silicon  not  over  0.02, 
manganese  not  over  0.02,  chromium  not 
over  0.01,  copper  not  over  0.01,  carbon 
not  over  0.01,  sulfur  not  over  0.005  and 
phosphorus  not  over  0.005;  titanium 
carbon-nitride  inclusions  and  other 
inclusions  5  micrometers  or  sn  -.  Her  in 
size;  other  non-metallic  stringers  shall 
be  less  than  20  microns  in  length;  in 
strip-coil  form;  thickness  less  than 
0.4369  mm;  minimum  width  25.4  cm; 
surface  wet  stone  groimd;  free  of  pits, 
scratches,  cracks  or  similar  defects  and 
free  of  surface  oxidation;  any  surface 
defects  shall  be  10  micrometers  or  less 
in  size;  final  finish  lightly  oiled; 

(cxxx)  Coated  flat-rolled  products, 
designated  as  N— 459  and  meeting  the 
characteristics  described  below: 

(A)  thickness  0.96  mm  to  0.98  nmi; 
width  18.75  mm  to  18.95  mm;  base  of 
SAE  1010  steel  with  a  two-layer  lining, 
the  first  layer  consisting  of  copper-base 
alloy  powder  with  chemical 
composition  (percent  by  weight):  tin  9 
to  1 1 ,  lead  9  to  1 1 ,  phosphorus  less  than 
0.05,  ferrous  group  less  than  0.35,  and 
other  materials  less  than  1  percent; 
meeting  the  requirements  of  SAE 
standard  797  for  bearing  and  bushing 
alloys;  the  second  layer  consisting  of 
lead  33  to  37  percent,  aromatic  polyester 
28  to  32  percent,  and  other  materials 
less  than  2  percent  with  a  balance  of 
polytetrafluoroethylene  (PTFE); 

(B)  thickness  1.21  mm  to  1.25  mm; 
width  19.4  mm  to  19.6  mm;  base  of  SAE 
1012  steel  with  lining  of  copper-base 
alloy  with  chemical  composition 
(percent  by  weight):  tin  9  to  11,  lead  9 
to  11,  phosphorus  less  than  0.05,  ferrous 
group  less  than  0.35  and  other  materials 
less  than  1  percent;  meeting  the 
requirements  of  SAE  standard  797  for 
bearing  and  bushing  cdloys; 

(C)  thickness  0.967  mm  to  0.98  mm; 
width  21.5  mm  to  21.7  mm;  base  of  SAE 
1010  steel  with  a  two-layer  lining,  the 
first  layer  consisting  of  copper-base 
alloy  powder  with  chemical 
composition  (percent  by  weight):  tin  9 
to  11,  lead  9  to  11,  phosphorus  less  than 
0.05  percent,  ferrous  group  less  than 
0.35  and  other  materials  less  than  1; 


meeting  the  requirements  of  SAE 
standard  797  for  bearing  and  bushing 
alloys;  the  second  layer  consisting  of 
(percent  by  weight)  lead  33  to  37, 
aromatic  polyester  28  to  32  and  other 
materials  less  than  2  v«rith  a  balance  of 
polytetrafluoroethylene  (PTFE); 

(D)  thickness  0.96  mm  to  0.99  nun; 
width  7.65  mm  to  7.85  mm;  base  of  SAE 
1012  steel  with  a  two-layer  lining,  the 
first  layer  consisting  of  copper-based 
alloy  powder  with  chemical 
composition  (percent  by  weight):  tin  9 
to  11,  lead  9  to  11,  phosphorus  less  than 
0.05,  ferrous  group  less  than  0.35  and 
other  materials  less  than  1;  meeting  the 
requirements  of  SAE  standard  797  for 
bearing  and  bushing  alloys;  the  second 
layer  consisting  of  (percent  by  weight) 
carbon  13  to  17  and  aromatic  polyester 
13  to  17,  with  a  balance  of 
polytetrafluoroethylene  (PTFE); 

(E)  thickness  0.955  mm  to  0.985  mm; 
width  13.6  mm  to  14  mm;  base  of  SAE 
1012  steel  with  a  two-layer  lining,  the 
first  layer  consisting  of  copper-based 
alloy  powder  with  chemical 
composition  (percent  by  weight):  tin  9 
to  11,  lead  9  to  11,  phosphorus  less  than 
0.05,  ferrous  group  less  than  0.35  and 
other  materials  less  than  1;  meeting  the 
requirements  of  SAE  standard  797  for 
bearing  and  bushing  alloys;  the  second 
layer  consisting  of  (percent  by  weight) 
lead  33  to  37,  aromatic  polyester  28  to 
32  and  other  materials  less  than  2 
percent  with  a  balance  of 
polytetrafluoroethylene  (PTFE); 

(F)  flat  products  1.22  mm  to  1.24  mm 
in  thickness;  20  mm  to  20.4  mm  in 
width;  consisting  of  carbon  steel  coils 
(SAE  1012)  with  a  lining  of  sintered 
phosphorus  bronze  alloy  with  chemical 
composition  (percent  by  weight):  tin  5.5 
to  7;  phosphorus  0.03  to  0.35;  lead  less 
than  1  and  other  non-copper  materials 
less  than  1 ; 

(G)  thickness  1.8  mm  to  1.88  mm; 
width  43.3  mm  to  43.7  mm;  base  of  SAE 
1010  steel  with  a  lining  of  aluminum- 
based  alloy  with  chemical  composition 
(percent  by  weight):  tin  10  to  15,  lead 

1  to  3,  copper  0.7  to  1.3,  silicon  1.8  to 
3.5,  chromium  0.1  to  0.7  and  other 
materials  less  than  1;  meeting  the 
requirements  of  SAE  standard  788  for 
bearing  and  bushing  alloys;  or 

(H)  thickness  1.8  mm  to  1.88  mm; 
width  24.2  mm  to  24.6  mm;  base  of  SAE 
1010  steel  with  a  lining  of  aluminum 
alloy  with  chemical  composition 
(percent  by  weight):  tin  10  to  15,  lead 
1  to  3,  copper  0.7  to  1.3,  silicon  1.8  to 
3.5,  chromium  0.1  to  0.7  and  other 
materials  less  than  1;  meeting  the 
requirements  of  SAE  standard  788  for 
bearing  and  bushing  alloys; 

(cxxxi)  Cold-roUed  flat-rolled 
products,  designated  as  N-521;  the 
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foregoing  hardened  and  tempered; 
thickness  not  over  0.41  mm  with 
tolerance  of  ±0.20  mm;  width  not  over 
13  mm  with  tolerance  of  ±0.127  mm; 
hardness  HRC  52  to  54;  of  C1095  grade 
with  chemical  composition  (percent  by 
weight):  carbon  0.90  to  D.98,  silicon  0.15 
to  0.35,  manganese  0.30  to  0.45, 
phosphorus  not  over  0.007,  siUfur  not 
over  0.007  and  chromiiun  0.10  to  0.20; 
surface  finish  bright  polished,  free  from 
pits,  scratches,  rust,  cracks,  or  seams; 
smooth  roimd  edges;  edge  camber  (in 
each  2438.4  mm  length)  of  less  than  or 
equal  to  6.35  mm  arc;  height  tolerance 
of  ±0.20  mm; 

(cxxxii)  Cold-rolled  flat-rolled 
products,  designated  as  N-530;  the 
foregoing  with  thickness  1.0  mm  to  4.0 
mm  ±0.025  mm;  width  of  120  mm  to 
650mm;  with  chemical  composition 
(percent  by  weight):  carbon  0.70  to  0.80, 
silicon  0.25  to  0.50,  manganese  0.50  to 
0.70,  phosphorus  not  over  0.035,  sulfur 
not  over  0.035  and  chromium  0.30  to 
0.40;  through-hardened  to  40  to  50  HRC 
with  a  tolerance  of  ±2  HRc;  flatness/bow 
across  of  not  more  than  0.0015  mm  per 
mm  sheet  width;  with  bright  finish  free 
from  pits,  rust,  cracks  or  seams; 

(cxxxiii)  Zinc-nickel  alloy  electrolytic 
coated  flat-rolled  products,  designated 
as  N-437;  the  foregoing  chemically 
etched  black,  with  a  siirface  brightness 
equal  to  or  less  than  20  L  value,  a 
surface  gloss  equal  to  or  less  than  35  G 
value,  black  color,  thickness  0.3  mm  to 
2.3  mm,  width  700  mm  to  1250  mm; 
with  either  of  the  following  finishes: 

(A)  anti-fingerprint,  acrylic  clear  resin 
and  chromate  coated;  known 
commercially  as  "River  Zinc'; 

(B)  anti-fingerprint,  acrylic  clear  resin 
coated  and  chromate  free;  known 
commercially  as  "River  Zinc-FC-Z'; 

(cxxxi v)  Coated  flat-rolled  products, 
designated  as  N-476;  the  foregoiag  of 
width  10  mm  to  100  mm;  thickness 
including  coatings  from  0.11  mm  to  0.60 
mm;  coating  thickness  of  0.003  mm  to 
0.005  mm;  coating  composed  of  either 
(I)  two  evenly  applied  layers,  the  first 
layer  consisting  of  99  percent  zinc,  0.5 
percent  cobalt  and  0.5  percent 
molybdenum  by  weight,  followed  by  a 
layer  consisting  of  phosphate;  or  (II) 
three  evenly  applied  layers,  the  first 
layer  consisting  of  99  percent  zinc,  0.5 
percent  cobalt  and  0.5  percent 
molybdenum  by  weight,  followed  by  a 
layer  consisting  of  phosphate,  and 
finally  a  layer  consisting  of  silicate; 

(cxxxv)  Hot-rolled  or  hot-rolled  and 
machined  bars,  designated  as  N-376; 
the  foregoing  of  thickness  25  mm  to  180 
mm;  width  76  mm  to  359  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.3  to  0.4,  silicon  0.3  to 
0.7,  manganese  0.5  to  1.0,  nickel  0.5  to 


1.0,  chromium  0.5  to  1.0  and 
molybdenum  0.4  to  1.0;  certified  by  the 
importer  to  have  been  produced  by 
electric  furnace  and  vacuum  degassed; 

(cxxxvi)  Hot-rolled  bars,  designated  as 
N-424;  the  foregoing  not  further 
worked,  certified  by  importer  to  meet 
grade  B26  boron  alloy  steel  in  flat 
rectangular  profile,  with  sectional 
dimensions  of  212.73  mm  width  and 
6.35  mm  thickness;  with  a  tolerance  of 
±1.5  mm  to  all  cross-sectional 
dimensions; 

(cxxxvii)  Bright  finish  hot-rolled 
tinned  and  polished  steel  bars, 
designated  as  N-464;  the  foregoing  with 
diameter  22  to  30  mm;  length  5.5  m  to 
7.5  m;  with  chemical  composition 
(percent  by  weight):  carbon  0.14  to  0.20, 
silicon  not  over  0.20,  manganese  0.50  to 
0.70,  phosphorus  not  over  0.035,  sulfur 
0.020  to  0.040,  chromium  0.70  to  0.90, 
nickel  3.10  to  3.50,  aluminum  0.020  to 
0.050  and  copper  not  over  0.25;  bright 
annealed  bar;  surface  finish  free  from 
pits,  scratches,  cracks,  or  seams;  edge 
camber  not  to  exceed  1.0  mm  per  1.0  m 
of  length;  as  quenched  grain  size  of  5  to 
8  according  to  ASTMA112; 

(cxxxviiO  Hot-rolled  flat-rolled 
products,  designated  as  N-316  and 
meeting  the  characteristics  described 
below: 

(A)  dual  phase;  thickness  1.7  mm  to 
10.03  mm;  wridth  0.752  m  to  1.52  m; 
yield  strength  of  1040  MPa  to  1270  MPa, 
tensile  strength  not  more  than  1400 
MPa,  elongation  not  less  than  4  percent; 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.2,  manganese 
not  over  1.8,  phosphorus  not  over  0.02, 
sulfur  not  over  0.006,  silicon  not  over 
0.3,  vanadium  not  over  0.1,  titanium  not 
over  0.1  and  boron  not  over  0.005; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Usiphase  1400"; 

(B)  multiphase;  thickness  from  2.20 
mm  to  6.5  mm;  width  less  than  1.56  ra; 
minimum  yield  strength  580  MPa; 
tensile  strength  from  790  MPa  to  900 
MPa;  elongation  not  less  than  13  percent 
in  thicknesses  of  2.2  mm  to  2.999  mm. 
elongation  not  less  than  1 5  percent  in 
thicknesses  of  3  to  6.5  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.08, 
manganese  not  over  2.0,  phosphorus  not 
over  0.025,  sulfur  not  over  0.01,  silicon 
not  over  0.5  and  aluminum  0.02  to  0.08, 
sometimes  referred  to  as  (but  not  limited 
to)  product  known  as  "Usiform  800"; 

(C)  non-magnetic;  with  a  fully 
austenitic  structure;  thickness  not  over 
4.75  mm;  width  of  1  m  to  2  m;  length 

3  m  to  7.62  m;  hardness  of  180  to  250 
BHN  (800  MPa);  with  chemical 
composition  (percent  by  weight):  carbon 
1.1  to  1.2,  manganese  12  to  13.5,  sulfur 
not  over  0.01,  phosphorus  0.03  and 


silicon  0.25  to  0.4;  otherwise  according 
to  ASTM  A  128  Grade  B2  for  chemistr>' 
only;  sometimes  referred  to  as  (but  not 
limited  to)  products  known  as 
"Creusabro  M"; 

(D)  dual  phase;  thickness  of  1.7  mm 
to  10.03  mm:  width  1.02  m  to  1.52  m: 
yield  strength  800  to  950  MPa;  tensile 
strength  1,150  MPa;  elongation  not  less 
than  5  percent;  with  chemical 
composition  (percent  by  weight);  carbon 
not  over  0.2,  manganese  not  over  1.2. 
phosphorus  not  over  0.02,  sulfur  not 
over  0.006  and  chromium  not  over  0.8; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Usiphase  1200"; 

(E)  dual  phase;  thickness  1.7  mm  to 
10.03  mm;  width  1.02  m  to  1.52  m; 
minimum  yield  strength  of  800  MPa: 
minimum  tensile  strength  of  1,050  MPa; 
with  chemical  composition  (percent  by 
weight):  carbon  0.20  to  0.25.  manganese 
1.1  to  1.4,  phosphorus  not  over  0.025. 
sulfur  not  over  0.01,  silicon  not  over 
0.20,  boron  0.001  to  0.005,  titanium  0.02 
to  0.05  and  chromium  0.10  to  0.30: 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Usiphase  1000": 

(F)  cut-to-length  products;  nominal 
values  of  properties  at  20  °C:  tensile 
strength  1200  N/mm2;  yield  strength  of 
900  N/mm2:  elongation  not  less  than  12 
percent;  hardness  of  340  to  400  BHN: 
guaranteed  impact  properties  of  30  J  at 
-  20  °C  (possessing  the  transformation 
induced  plasticity  or  "TRIP"  effect); 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.20, 
chromium  0.85  or  more,  nominal 
manganese  content  1.4,  molybdenum 
0.1  or  more,  nominal  nickel  content  0.3, 
sulfur  content  not  over  0.01  and 
phosphorus  not  over  0.018;  sometimes 
referred  to  as  (but  not  limited  to) 
products  known  as  "Creusabro  4000": 

(cxxxix)  Hot-rolled  flat-rolled 
products,  designated  as  N— 457;  the 
foregoing  with  thickness  3  mm  to  10 
mm;  width  889  nmi  to  1,600  mm; 
minimum  yield  strength  of  792  MPa; 
minimum  tensile  strength  of  827  MPa, 
minimum  elongation  of  12  percent, 
bendability  of  1.3  times  thickness; 
impact  toughness  of  27.1  J  at  -  40  °C; 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.12.  silicon 
not  over  0.10,  manganese  not  over  2.1. 
phosphorous  not  over  0.025.  sulfur  not 
over  0,010,  aluminum  not  less  than 
0.015,  niobium  (columbium)  not  over 
0.09  and  titanium  not  over  0.20; 

(cxl)  Flat-rolled  products  clad  with 
tool  steel,  designated  as  N-316;  the 
foregoing  with  nominal  chemical 
composition  of  cladding  layer  (percent 
by  weight):  carbon  1.5,  chromium  12, 
manganese  0.3,  molybdenum  0.7. 
vanadium  1.0,  cladding  thickness  of  5 
ram  to  25  mm  thick;  base  material  6  mm 
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to  25  nun  thick;  width  1 ,000  nun  or 
over;  length  of  3,000  mm  or  over; 
hardness  of  tool  steel  cladding  54-55 
HRC,  and  the  hardness  of  base  metal 
nominally  150  HV;  sometimes  referred 
to  as  (but  not  limited  to)  products 
known  as  "ABROCLAD."; 

(cxli)  Centerless  groimd  stainless  steel 
bars,  designated  as  N-372;  the  foregoing 
with  length  3.66  m  or  4.27  m;  chemistry 
falling  between  AISI 440B  and  440C 
stainless;  diameter  7.000  nun;  ground 
surface;  certified  by  the  importer  as: 
produced  by  air  melt  (regular  electric 
arc  furnace);  billets  idtrasonically 
tested,  magnetic  particle  tested  and 
visually  inspected,  and  with  micro- 
cleanliness  (oxides  and  sulfides]  K 
value  less  than  20  per  German  standards 
DIN  50  602; 

(cxlii)  Stainless  steel  wire,  designated 
as  N-470  and  certified  by  the  importer 
as  for  piston  ring  applications  only; 
meeting  the  characteristics  described 
below: 

(A)  SMX-90  stainless  steel 
rectangular  or  shaped  wire,  with 
chemical  composition  (percent  by 
weight):  carbon  0.80  to  0.90,  silicon  0.15 
to  0.30,  manganese  0.25  to  0.40, 
phosphorus  not  over  0.040,  sulfur  not 
over  0.030,  chromium  17.0  tolB.O, 
molybdenum  1.00  to  1.25,  vanadium 
0.08  to  0.15  and  remainder  of  iron;  edge 
camber  10  mm/l  m  length  maximum; 
decarburization  less  than  0.010  mm; 

(B)  SUS420J2  stainless  steel 
rectangular  or  shaped  wire,  with 
chemical  composition  (percent  by 
weight):  carbon  0.26  to  0.40,  silicon  not 
over  I.O,  manganese  not  over  1.0, 
phosphorus  not  over  0.040,  sulfur  not 
over  0.030,  chromium  12.0  to  13.0  and 
remainder  of  iron;  edge  camber  10  mm/ 
1  m  length  maximum;  decarburization 
less  than  0.010  nun;  or 

(C)  SMX-70  stainless  steel  rectangular 
or  shaped  wire,  with  chemical 
composition  (percent  by  weight):  carbon 
0.60  to  0.75,  silicon  not  over  1.0, 
manganese  not  over  1.0,  phosphorus  not 
over  0.040,  sulfur  not  over  0.040, 
chromiiun  11.0  to  13.0  and  remainder 
iron;  edge  camber  10  vamJl  m  length 
maximum;  decarburization  less  than 
0.010  mm; 

(cxliii)  Tin  mill  black  plate, 
designated  as  N-333;  the  foregoing 
single  reduced;  of  a  width  of  600  mm  or 
more  and  specified  in  accord  with 
ASTM  A-623-00  and  ASTM  A625-98 
as  follows: 

(A)  65  base  weight  of  a  nominal 
thickness  of  0.18  mm,  T-1,  Type  MR,  7C 
Stone  finish,  or 

(B)  60  base  weight  of  a  nominal 
thickness  of  0.168  mm,  T-3,  Type  MR, 
5C  Matte  finish; 


(cxliv)  Welded  stainless  pipe  and 
tubes  with  noncircular  cross  section, 
designated  as  N-319  and  entered  in  an 
aggregate  quantity  not  to  exceed  5  t 
during  the  12-month  period  begiiming 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  either  in  standard 
metric  sizes  of  square  section  measuring 
15  mm  to  100  mm,  or  of  rectangular 
section  with  the  smallest  side  measuring 
10  mm  to  80  mm  and  the  largest  side 
measuring  not  over  120  mm;  wall 
thickness  1.5  mm  to  5  mm;  length  not 
over  4,000  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.07,  manganese  not  over  2.0, 
silicon  not  over  1.0,  phosphorus  not 
over  0.04,  sulfur  not  over  0.03, 
chromium  not  over  20.0,  nickel  not  over 
12.0  and  remainder  iron; 

(cxlv)  Calorized  and  ceramic-coated 
welded  pipes,  designated  as  N-449;  the 
foregoing  certified  by  the  importer  to 
meet  specification  JIS-G3445  STK  400; 
with  chemical  composition  (percent  by 
weight):  carbon  0.25,  phosphorus  not 
over  0.04  and  sulfur  not  over  0.04; 
aluminum  diffused  on  both  surfaces  of 
pipe  (more  than  10  percent  aluminum 
by  weight)  and  ceramic-coated  on  both 
surfaces  of  pipe  in  silica  (Si02); 
aluminum  difiiision  on  both  surfaces  of 
pipe  0.4  to  0.8  mm; 

(cxlvi)  Hot-rolled  bars  and  rods, 
designated  as  N-339;  the  foregoing  of 
other  alloy  steel;  not  further  worked 
than  hot  rolled;  of  rectangular  cross 
section;  with  bevels  on  either  one  or  two 
comers;  aluminum  killed;  fine-grained; 
width  from  195  mm  to  490  mm; 
thickness  from  12  mm  to  65  mm; 
certified  by  the  importer  to  have  mass 
per  unit  length  from  20  kg/m  to  190  kg/ 
m,  excluding  double-bevel  flats  of  a 
width  of  330  mm  and  406  nun;  the 
foregoing  designated  as  N-339; 

(cxlvii)  Hot-rolled  or  forged  bars, 
designated  as  N-354  and  entered  in  an 
aggregate  quantity  not  to  exceed  100 1 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  with  chemical 
composition  (percent  by  weight):  carbon 
0.17  to  0.23,  chromium  0.90  to  1.20, 
molybdenum  0.90  to  1.10  and  vanadium 
0.60  to  0.80;  hardened  and  tempered 
with  oxidized  surface;  certified  by  the 
importer  to  meet  specifications  in 
BS1506  Grade  681-820,  Werkstoff 
No.1.7729,  AFNOR  20  CrMoVTiB4-10; 
sometimes  known  commercially  as 
"Diuehete  1055"; 

(cxlviii)  Rectangular  bars,  designated 
as  N-424;  not  further  worked  than  hot- 
rolled,  meeting  the  characteristics 


described  below  (with  a  tolerance  of 
±1.5  mm  applicable  on  all  cross- 
sectiond  dimensions): 

(A)  thickness  31.75  mm,  width  38.1 
nun,  grade  ASTM  A  36  and  containing 
by  weight  0.25  percent  or  more  but  not 
over  0.60  percent  carbon; 

(B)  thickness  44.45  mm,  width  50.8 
mm,  grade  ASTM  A36  and  containing 
by  weight  0.25  percent  or  more  but  not 
over  0.60  percent  carbon; 

(C)  thickness  57.15  mm,  width  76.2 
mm,  grade  ASTM  A36  and  containing 
by  weight  0.25  percent  or  more  but  less 

.  than  0.60  percent  carbon; 

(D)  thickness  25.4  mm  or  more,  width 
27  mm  or  more  but  less  than  152.4  mm, 
grade  G1018  and  containing  by  weight 
less  than  0.25  percent  carbon; 

(E)  fi«ecutting  AISI  grade  C11L17, 
width  127.0  mm  and  thickness  38.1 
mm; 

(F)  grade  SAE4140,  width  76.2  mm, 
thickness  63.5  mm,  hardened  and 
tempered  and  certified  by  the  importer 
to  have  been  magnetic  particle 
inspected  for  cracks; 

(G)  thickness  76.2  mm,  width  114.3 
mm,  grade  ASTM  A36  and  containing 
by  weight  0.25  percent  or  more  but  less 
than  0.60  percent  carbon; 

(H)  grade  ASTM  A  36,  containing  by 
weight  0.25  percent  or  more  but  less 
than  0.60  percent  carbon,  thickness  44.5 
mm  and  width  63.5  mm; 

(I)  grade  ASTM  A36,  containing  by 
weight  0.25  percent  or  more  but  less 
than  0.60  percent  carbon,  thickness 
31.75  mm  and  width  50.8  mm; 

(J)  grade  ASTM  A36,  containing  by 
weight  0.25  percent  or  more  but  less 
than  0.60  percent  carbon,  thickness  63.5 
mm  and  width  88.9  nun; 

(K)  grade  SAE  4340,  width  69.85  nun, 
thickness  44.45  mm  and  annealed;  or 

(L)  grade  ASTM  A36,  containing  by 
weight  0.25  percent  or  more  but  less 
than  0.60  percent  carbon,  thickness  63.5 
mm  and  width  76.2  mm; 

(cxlix)  Freecutting  bars,  designated  as 
N-425;  the  foregoing  of  SAE/ AISI  grade 
G1144  or  equivalent;  not  further  worked 
than  hot-rolled;  in  rectangular  flat 
profile;  width  61.12  mm  and  thickness 
14.27  mm;  with  a  tolerance  of  ±1.5  mm 
on  cross  sectional  dimensions; 

(cl)  Hot-rolled  bars,  designated  as  N- 
464;  the  foregoing  turned  and  polished; 
bright  annealed;  surface  finish  free  from 
pits  scratches,  cracks,  or  seams;  edge 
camber  not  to  exceed  1  mm  per  meter 
length;  and  grain  size  of  5  to  8  according 
to  ASTMA112;  length  5.5  m  to  7.5  m; 
and  meeting  the  characteristics 
described  below: 

(A)  diameter  22  mm  or  30  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.22  to  0.29,  silicon 
content  not  over  0.40,  manganese  0.60 
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to  0.90,  phosphorus  less  than  or  equal 
to  0.035,  sulfur  0.020  to  0.035, 
chromium  0.90  to  1.20  and 
molybdeniun  0.15  to  0.30;  or 

(B)  diameter  25  mm  to  50  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.14  to  0.19,  silicon  0.15 
to  0.40,  manganese  0.40  to  0.60, 
phosphorus  not  over  0.035,  sulfur  0.020 
to  0.35,  chromium  1.50  to  1.80, 
molybdenum  0.25  to  0.35,  nickel  1.40  to 
1.70,  aluminum  not  over  0.020  and 
nitrogen  not  over  0.008; 

(cli)  Galvanized  cold-formed  angles, 
designated  as  N-495  and  entered  in  an 
aggregate  quantity  not  to  exceed  300 1 
diuing  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  with 
smooth  in-line  galvanized  zinc  coating 
with  controlled  mass  of  100  g/m^ 
minimum  applied  after  forming  with  the 
zinc  coating  further  passivated  to  resist 
white  rust;  not  further  cold  work  'd;  not 
manufactiued  from  pre-galvanized  or 
Galvalume  strip;  in  lengths  from  6.096 
m  to  12.192  m;  certified  by  the  importer 
to  meet  OneSteel  Product  Specification 
TSlOO;  with  included  angle  between  the 
sides  of  an  angle  90  degrees,  with 
tolerances  stated:  (I)  where  shorter  leg 
length  is  less  than  50.8  mm,  ±2.0 
degrees,  or  (A)  where  shorter  leg  length 
is  greater  than  50.8  mm  but  less  than 
76.2  mm,  ±1.5  degrees  or  (III)  where 
shorter  leg  length  is  greater  than  76.2 
mm,  ±1.0  degree;  maximum  angle  of 
twist  is  1  degree  per  meter;  with  base 
steel  material:  fuUy  killed,  continuous 
cast,  fine  grain,  with  chemical 
composition  (maximum  percent  by 
wei^t):  carbon  0.20,  manganese  1.60, 
silicon  0.10,  aluminum  0.10, 
phosphorus  0.040,  sulfur  0.030  and 
carbon  equivalent  of  no  more  than  0.39; 
angles  produced  from  flat  product  with 
imiform  thickness;  in  the  following 
combinations  of  sizes  and  strength:  (I) 
equal  angles:  (i)  31.8  mm  x  31.8  mm  to 
50.8  mm  x  50.8  mm  and  thickness  of 
2.38  mm  and  yield  strength  of  350  MPa; 
(ii)  38.1  mm  x  38.1  mm  to  152.4  mm  x 
152.4  mm  and  thickness  of  3.96  mm, 
4.77  mm  or  5.95  nun  and  minimum 
yield  strength  of  450  MPa;  (iii)  76.2  mm 
X  76.2  mm  to  152.4  mm  x  152.4  mm  and 
thickness  of  7.95  mm  and  minimum 
yield  strength  of  400  MPa;  or  (H) 
imequal  angles:  (iv)  76.2  mm  x  50.8  nun 
to  152.4  mm  x  101.6  mm  and  thickness 
of  3.96  mm,  4.77  mm  or  5.95  mm  and 
minimnTTi  yield  strength  of  450  MPa;  (v) 
101.6  mm  X  76.2  mm  to  152.4  mm  x 
101.6  mm  and  thickness  of  7.95  mm  and 
minimum  yield  strength  of  400  MPa; 
(clii)  Galvanized  cold-formed  flats, 
designated  as  N-495;  the  foregoing  with 


smooth  zinc  coating  with  controlled 
mass  of  100  g/m^  minimum  applied 
after  forming  with  the  zinc  coating 
further  passivated  to  resist  white  rust; 
not  further  cold-worked  beyond  cold 
forming;  not  manufactured  from  pre- 
galvanized  strip;  length  6.096  m; 
certified  by  the  importer  to  meet 
OneSteel  Product  Specification  TSlOO; 
in  the  following  combinations  of  size 
and  strength:  (i)  50.8  nun  to  304.9  mm 
with  thickiesses  only  of  3.96  mm,  4.77 
mm  or  5.95  mm  and  yield  strength  of 
400  MPa;  (ii)  152.4  mm  to  304.8  mm 
with  thickness  only  of  7.95  mm  and 
yield  strength  of  350  MPa;  with  the 
following  tolerances:  for  50.8  mm  to  less 
than  101.6  mm,  width  tolerance  of  ±0.75 
mm;  for  101.6  mm  to  203.2  nun,  width 
tolerance  of  ±1.0  mm;  and  for  greater 
than  203.2  mm,  width  tolerance  of  ±1.5 
mm;  base  steel  material:  fully  killed, 
continuous  cast,  fine  grain,  with 
chemical  composition  (maximiun 
percent  by  weight):  carbon  0.20, 
manganese  1.60,  silicon  0.10,  aluminiun 
0.10,  phosphorus  0.040,  sulfur  0.030 
and  carbon  equivalent  no  more  than 
0.39;  produced  from  flat-rolled  with 
uniform  thickness; 

(cliii)  Hot-rolled  round  bars, 
designated  as  N-497;  the  foregoing 
commercially  described  as  Special  Bar 
Quality;  bloom  cast;  either  cut-to-length 
with  diameter  25.4  mm  to  76.2  mm  or 
in  doils  with  diameter  25.4  mm  to  50.8 
mm;  with  one  of  the  following  chemical 
compositions  (percent  by  weight): 

(A)  carbon  0.45  to  0.52,  silicon  not 
over  0.05,  manganese  0.70  to  1.00, 
phosphorus  not  over  0.03,  sidfur  0.030 
to  0.65  and  vanadium  0.08  to  0.13 
(known  as  Alloy  ZF49);  certified  by  the 
importer  as  processed  using  bloom 
caster; 

(B)  carbon  0.33  to  0.37,  silicon  not 
over  0.035,  manganese  0.50  to  0.80, 
phosphorus  not  over  0.03,  sulfur  0.02  to 
0.035  and  copper  not  over  0.25  (known 
as  Alloy  ZF34C);  certified  by  the 
importer  as  processed  using  bloom 
caster; 

(C)  carbon  0.12  to  0.17,  manganese 
0.65  to  0.95,  silicon  0.15  to  0.35, 
phosphorus  not  over  0.030,  sulfur  0.02 
to  0.04,  chromium  1.0  to  1.3, 
molybdenum  0.15  to  0.25,  boron  0.001 
to  0.003  and  aluminum  0.02  to  0.05 
(known  as  ZF  Grade  15CrMo5);  certified 
by  the  importer  as  produced  using 
bloom  caster  and  basic  oxygen  process; 

(D)  carbon  0.13  to  0.18,  silicon  not 
over  0.040,  manganese  l.&to  1.3, 
phosphorus  not  over  0.025,  sulfur  0.020 
to  0.035,  chromium  0.80  to  1.10, 
molybdenum  not  over  0.08,  nickel  not 
over  0.030,  aliuninum  0.02  to  0.05, 
boron  0.001  to  0.003;  copper  not  over 
0.30  (known  as  Alloy  ZF6);  certified  by 


the  importer  as  processed  using  bloom 
caster;  or 

(E)  carbon  0.17  to  0.23,  manganese 
0.60  to  1.00,  phosphorus  not  over  0.020 
and  silicon  0.15  to  0.35  (known  as  Alloy 
SCR  420);  certified  by  the  importer  as 
produced  using  bloom  caster  and  basic 
oxygen  process; 

(cliv)  Stainless  steel  bars,  designated 
as  N-378;  the  foregoing  of  alloy  iron- 
chrome-aluminiun  round  wire  on  spools 
or  in  coils;  with  chemical  composition 
(percent  by  weight):  carbon  not  over 
0.08,  silicon  not  over  0.70,  manganese 
not  over  0.50,  chromium  20.50  to  23.50. 
aluminiun  5.0  to  6.0  and  balance  iron; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "Kanthal  APM"; 

(civ)  Carbon  or  alloy  steel  forged 
fittings,  designated  as  X-063  and 
entered  in  an  aggregate  quantity  not  to 
exceed  3,000  t  during  the  12'month 
period  beginning  on  September  1 ,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
with  chemical  composition  (percent  by 
weight):  manganese-to-carbon  ratio 
greater  4:1,  carbon  0.18  to  0.23;  sulfur 
not  over  0.030  and  carbon  equivalent  of 
not  over  0.43;  NACE  MR-0175/99 
guaranteed;  heat  treated;  impact  tested; 
certified  by  the  importer  as  produced  to 
ASTM  A105N; 

(clvi)  Flat  bars  of  non-alloy  fi-eecutting 
steel,  designated  as  N-424;  the  foregoing 
not  further  worked  than  cold  drawn; 
having  either  (I)  thickness  from  20  mm 
to  25.4  mm  and  width  30  mm  to  76.2 
mm  or  165.1  mm  to  380  mm  or  (II) 
thickness  of  50.8  mm  to  115  nun  and 
width  of  30  mm  to  76.2  mm  or  165.1 
mm  to  380  mm;  meeting  ASTM  A29/ 
A108; 

(clvii)  Cold-rolled  flat-rolled  products 
for  producing  flux-cored  welding  wires, 
designated  as  N-316  and  entered  in  an 
aggregate  quantity  not  to  exceed  15,000 
t  during  the  12-month  period  beginning 
on  September  1.  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  tensile  strength  276 
MPa  to  345  MPa;  minimum  elongation 
in  (50.8  mm  gauge  length)  of  35  percent, 
hardness  45  HRB;  certified  by  the 
importer  as  meeting  quality  assurance 
requirements  of  ASME  Boiler  &  Pressure 
Vessel  Code  Section  III.  10  CFR  50— 
Appendix  B,  ANSI  N  45.2,  10  CFR  21 
and  ISO  9002  (as  in  effect  on  the  first 
day  of  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 

2003  or  the  period  from  September  1, 

2004  through  March  20,  2005, 
inclusive);  meeting  the  characteristics 
described  below: 

(A)  thickness  of  0.483  mm,  0.635  mm. 
0.762  mm,  0.813  mm,  1.02  mm,  or  1.27 
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mm  (thickness  tolerance  of  ±3  percent); 
width  of  228  mm  to  305  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.005  to  0.015, 
manganese  0.23  to  0.43,  phosphorus  not 
over  0,015,  sulfur  not  over  0.010,  silicon 
not  over  0.025,  aluminum  not  over 
0.030,  copper  not  over  0.040,  nickel  not 
over  0.080,  chromium  not  over  0.070, 
niobium  (columbium)  not  over  0.010, 
vanadiiun  not  over  0.010,  titanium  not 
over  0.010,  molybdenimi  not  over  0.020, 
nitrogen  not  over  0.0045,  zirconium  not 
over  0-020,  tin  not  over  0.010  and 
calcium  not  over  0.003; 

(B)  thickness  of  0.483  mm,  0.635  mm, 
0.762  mm,  or  1.27  mm  (thickness 
tolerance  of  ±3  percent);  width  of  228 
mm  to  305  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
0.050  to  0.080,  manganese  0.20  to  0.50, 
phosphorus  not  over  0.015,  sulfur  not 
over  0.10,  silicon  not  over  0.025, 
aluminum  not  over  0.030,  copper  not 
over  0.040,  niobiimi  (columbium)  not 
over  0.010,  vanadium  not  over  0.010, 
titanium  not  over  0.010  and  nitrogen  not 
over  0.005;  or 

(C)  thickness  of  0.483  mm  or  0.762 
mm  (thickness  tolerance  of  ±3  percent); 
width  of  228  mm  to  305  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.020  to  0.040, 
manganese  0.20  to  0.40,  phosphorus  not 
over  0.015,  sulfur  not  over  0.010,  silicon 
not  over  0.030,  alimiinum  not  over 
0.040,  copper  not  over  0.10,  nickel  not 
over  0.080,  chromium  not  over  0.080, 
niobium  (columbiimi)  not  over  0.010, 
vanadium  not  over  0.010,  titanium  not 
over  0.010,  molybdenum  not  over  0.020, 
boron  not  over  0.0001,  nitrogen  not  over 
0.005,  arsenic  not  over  0.003,  lead 
0.001,  tin  not  over  0.002,  antimony  not 
over  0.001  and  with  combined 
chromium,  nickel,  and  molybdenimi  not 
over  0.15; 

(clviii)  Cold-rolled  flat-rolled  low- 
carbon  continuous-annealed  products, 
designated  as  N-364:  the  foregoing  in 
coils;  with  an  electron  beam  texturing 
(EBT)  finish;  hardness  of  50  HRB  to  65 
HRB;  surface  carbon  after  power  wash  of 
4  mg/m^  per  side  maximiun;  nitrogen 
not  over  0.005  percent  by  weight;  center 
line  thickness  tolerance  of  ±3  percent 
versus  approximate  value;  and 
otherwise  according  to  grade  ASTM 
1008; 

(clix)  Continuous  cast,  continuous 
annealed,  temper  rolled  flat-rolled 
products,  designated  as  N-381  and 
entered  in  an  aggregate  quantity  not  to 
exceed  10.000 1  during  the  12-month 
period  beginning  on  September  1,  2002 
at  September  1.  2003  or  during  the 
period  firom  September  1.  2004  through 
March  20,  2005,  inclusive:  the  foregoing 
with  chemical  composition  (percent  by 


weight):  carbon  0.015  to  0.06, 
manganese  0.10  to  0.40,  phosphorus  not 
over  0.020,  sulfur  not  over  0.020, 
aluminum  0.020  to  0.070  and  nitrogen 
not  over  0.008;  hardness  of  30  RW30T 
to  50  RWH30t;  yield  strength  of  138 
MPa  to  241  MPa;  grain  size  a  minimum 
of  10  and  a  maximum  of  6;  grain 
structure  equiaxed  and  luiiform;  angidar 
and  plate  shaped  inclusions  and 
carbides  not  allowed;  segregation  of 
impvuities  and  second  phases  not 
allowed;  surface  roughness  not  to 
exceed  a  maximum  of  1.24  micrometers 
in  both  longitudinal  and  transverse 
direction;  surface  carbon,  iron  fines,  or 
other  smut  not  easily  removed  by 
alkaline  solution  not  allowed;  coil 
welds  not  allowed  anywhere  in  the  coil; 
thickness  0.020  mm  or  more  but  not 
over  0.045  mm  (tolerance  of  ±0.0381 
mm); 

(clx)  Cold-rolled  foam  cutting  flat- 
rolled  products,  designated  as  N-387; 
the  foregoing  with  fine  grain  structure 
(grain  size  niunber  greater  than  8 
according  to  ASTM  method);  tensile 
strength  is  1200  to  1650  N/mm^;  flatness 
(crosswise)  0.1  percent  of  the  width; 
straightness  0.6  mm/m;  roughness  to  0.6 
mm;  thickness  firom  0.2  mm  to  3.5  mm; 
width  5  mm  to  410  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
0.67  to  0.83,  silicon  0.12  to  0.38, 
manganese  0.36  to  0.54,  phosphorus  not 
over  0.025,  sulfur  not  over  0.020, 
chromium  0.18  to  0.30,  aliuninum  0.020 
to  0.040  and  nickel  not  over  1;  certified 
by  the  importer  as  having  smooth  and 
rounded  (SK3)  back  and  having 
undergone  repeated  special  annealing 
operations  (automatic  annealing  under 
protection  gas  (no  edge 
decarburisation)); 

(clxi)  Cold-rolled  flat-rolled  drawing 
products,  designated  as  N— 414  and 
entered  in  an  aggregate  quantity  not  to 
exceed  20,000 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1 ,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
of  carbon  steel  referenced  in  ASTM 
A1008;  thickness  0.381  mm  to  2.286 
mm  and  width  not  over  1828.8  mm, 
with  thickness  tolerance  corresponding 
to  one-half  of  ASTM  A568;  camber 
tolerance  corresponding  to  one-half  of 
ASTM  A568;  flatness  tolerance 
corresponding  to  one-half  of  ASTM 
A568;  meeting  any  of  the  following 
characteristics:  (I)  products  known  as 
"Type  A"  drawing  steel  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.08,  manganese  not  over  0.50, 
phosphorus  not  over  0.02,  aluminum 
0.01  or  more  and  sulfur  not  over  0.02; 
or  (n)  products  known  as  "Type  B" 
drawing  steel  with  chemical 


composition  (percent  by  weight):  carbon 
0.02  to  0.08,  manganese  not  over  0.50, 
phosphorus  not  over  0.03,  aluminum 
0.02  or  more  and  siUfur  not  over  0.02; 
certified  by  the  importer  to  be  slit  and/ 
or  blanked  and  painted  for  use  in  the 
manufacture  of  residential  laimdry, 
cooking  and  dishwashing  appliances; 

(clxii)  Cold-rolled  flat-rolled  carbon 
products,  designated  as  N-414  and  in  an 
aggregate  quantity  not  to  exceed  15,000 
t  during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  diuing  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  referenced 
in  ASTM  A424;  designated  for  porcelain 
enameling;  thickness  0.584  mm  to  1.219 
mm;  width  not  over  1828.8  mm; 
meeting  any  of  the  following 
characteristics:  (I)  products  known  as 
"TYPE  1"  with  carbon  not  over  0.008 
percent  by  weight,  designated  for  direct 
cover  coat  enameling  or  for  ground  and 
cover  coat  enameling;  (11)  products 
known  as  "TYPE  2"  with  carbon  not 
over  0.05  percent  by  weight,  designated 
for  ground  or  cover  coat  enameling;  (III) 
products  known  as  "TYPE  3"  of 
interstitial-fi«e  cold-rolled  steel  with 
maximiun  carbon  content  0.02  percent 
by  weight,  designated  for  groimd  or 
cover  coat  enameling;  all  the  foregoing 
certified  by  the  importer  to  be  slit  and/ 
or  blanked  and  porcelain  enameled 
utilizing  either  a  powder  porcelain  or 
wet  porcelain  system  for  use  in  the 
manufacture  of  residential  laundry  and 
cooking  appliances; 

(clxiii)  Cold-rolled  flat-rolled 
products,  designated  as  N-427;  the 
foregoing  with  thickness  1.5  to  2.0  mm 
(tolerance  -0/+0.06  mm);  width  of 
150mm  (tolerance  -0/+0.02  mm);  ring 
width  150  mm  (tolerance  -0.5/+0  mm); 
produced  with  reference  to  DIN 
Specification  SEW  093;  with  chemical 
composition  (percent  by  weight):  carbon 
0.05  to  0.10,  manganese  0.70  to  1.30, 
silicon  less  than  0.40,  phosphorus  less 
than  0.020,  sulfur  less  than  0.005, 
aluminiun  0.025  to  0.075,  niobiiun 
(columbiiun)  0.025  to  0.070  and 
titanium  less  than  0.11;  tensile  strength 
in  N/mm^  68&-800;  yield  strength  in  N/ 
mm^  min  630;  minimum  elongation  10 
percent; 

(clxiv)  Cold-roUed  flat-rolled 
products,  designated  as  N-444;  meeting 
the  characteristics  described  below: 

(A)  of  grade  ZSTE  630;  with  chemical 
composition  (percent  by  weight):  carbon 
0.05  to  0.09,  silicon  0.20  to  0.35, 
manganese  0.80  to  1.00,  phosphorus  not 
over  0.02,  sulfur  not  over  0.005, 
aluminum  0.03  to  0.07,  chromiiun  not 
over  0.15,  titanium  0.06  to  0.10  and 
niobiiun  (columbium)  0.03  to  0.06; 
number  3  slit  edge,  dull  or  bright 
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surface,  in  coils;  thickness  1.50  mm  to 
3.00  nun;  width  50.00  mm  to  480  mm; 
thickness  tolerance.  0.08  mm; 

(B)  of  grade  ZSTE  800;  with  chemical 
composition  (percent  by  weight):  carbon 
0.05  to  0.09.  silicon  0.20  to  0.35. 
manganese  0.80  to  1.00,  phosphorus  not 
over  0.02,  sulfur  not  over  0.005, 
aluminum  0.03  to  0.07.  chromium  not 
over  0.15,  titanium  0.06  to  0.10  and 
niobium  (columbium)  0.03  to  0.06; 
tensile  strength  820  to  950  N/mm^;  yield 
strength  800  N/mm^  or  more;  elongation 
A80  9  percent  or  more;  number  3  slit 
edge,  dull  or  bright  surface,  in  coils; 
thickness  1.00  mm  to  3.00  mm;  width 
50.00  mm  to  480  mm;  thickness 
tolerance  0.06  mm; 

(C)  of  grade  RAWAEL  90;  with 
chemical  composition  (percent  by 
weight):  caifoon  0.05  to  0.09,  silicon  0.20 
to  0.35,  manganese  0.80  to  1.00, 
phosphorus  not  over  0.02,  sulfur  not 
over  0.005,  aluminum  0.03  to  0.07, 
chromium  not  over  0.15,  titanium  0.06 
to  0.10  and  niobium  (columbium)  0.03 
to  0.06;  tensile  strength  850  to  950  N/ 
mm^;  yield  strength  min.  750  N/mm^; 
elongation  A80  min.  7  p^cent.  number 
3  slit  edge,  dull  or  bright  surface,  in 
coils;  thickness  1.30  mm  to  3.50  mm; 
width  30.00  mm  to  480  mm;  thickness 
tolerance  0.08  mm;  or 

(D)  texture  cold-rolled  products 
("SORBITEX");  thickness  0.099  mm  to 
1.5228  mm;  width  2.9959  mm  to  199.75 
mm;  with  chemical  composition 
(percent  by  weight):  caifoon  0.76  to  0.96, 
silicon  0.1  to  0.35,  manganese  0.3  to  0.6, 
phosphorus  less  than  0.025.  sulfur  less 
than  0.02,  aluminum  less  than  0.06, 
chromium  less  than  0.3,  nickel  less  than 
0.2,  copper  not  over  0.2;  tensile  strength 
1.689  MPa  to  2.516  MPa; 

(clxv)  Cold-rolled  flat-rolled  products, 
designated  as  X-010  and  entered  in  an 
aggregate  quantity  not  to  exceed  86 1 
during  the  12-month  period  beginning 
on  September  1.  2002  or  September  1. 
2003  or  during  the  period  from 
Septen^ier  1,  2004  through  March  20, 
2005.  inclusive;  the  foregoing  of  grade 
B55;  with  chemical  composition 
(percent  by  weight):  carbon  0.50  to  0.55, 
silicon  0.15  to  0.30,  manganese  0.70  to 
0.90.  sulfur  not  over  0.025,  phosphorus 
not  over  0.025  and  chromium  0.13  to 
0.23;  hardened  and  tempered  to  a 
bainitic  structure;  hardness  33  HRC  to 
35  HRC;  finish  to  be  consistent  on  both 
sides  and  across  production  batches;  to. 
accept  X3  die  bead  without  fracture; 
flataess  0.025  mm  max  pisr  25.4  mm  of 
width  and  straightness  0.75mm  max  in 
760  mm;  reverse  camber  0.075  mm  in 
760  mm;  steel  cleanness  to  ASTME45 
CT4-5;  grain  size  5-8  to  ASTME  112; 
thickness  1.0  vam  or  less;  width  25.4 
mm  w  less; 


(clxvi)  Cold-rolled  flat-rolled 
products,  designated  as  X-099;  the 
foregoing  high  strength  low  alloy; 
continuous  aimealed;  of  grade  50; 
thickness  1.57  mm  to  1.68  mm  ,  per 
ASTM  A1008  HSLAS-F;  width  over  600 
mm; 

(clxvii)  Flat-rolled  galvannealed 
products,  designated  as  N-346  and 
entered  in  an  aggregate  quantity  not  to 
exceed  80,000 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  during  the    - 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
vacuum  degassed,  interstitial-free  with 
gauge  ranging  frtim  0.61  mm  to  2.10  mm 
and  width  from  830  mm  to  1830  mm; 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.02,  silicon 
0.06  to  0.10,  manganese  not  over  0.40, 
phosphorus  not  over  0.02,  sulfur  not 
over  0.02,  aluminum  0.01  or  more, 
copper  not  over  0.20,  nickel  not  over 
0.20,  chromium  not  over  0.15, 
molybdenum  not  over  0.06  and  titanium 
not  over  0.30;  yield  strength  ranging 
from  120  tol80  N/mm2  and  tensile 
strength  of  350  N/mm^  maximum; 

(clxviii)  Flat-rolled  coated  products, 
designated  as  N-406  and  entered  in  an 
aggregate  quantity  not  to  exceed  9,550 1 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  in  coils; 
with  G-30  hot  dipped  galvanized 
coating  ASTMA-653CS  type  B;  less 
than  3.25  mm  in  thickness;  with 
chemical  composition  (percent  by 
weight):  carbon  0.06  to  0.14  and  sulfur 
not  over  0.025;  lightiy  oiled,  no 
chemical  treatment  of  finished  surface. 
Rockwell  B  hardness  40  to  55;  meets 
ASTM  E290-87  bend  test;  cut  edges 
cropped  back  to  gauge,  yield  strength 
240  to  310  MPa;  elongation  in  50  mm 
not  less  than  30  percent;  and  tensile 
strength  380  to  450  MPa;  certified  to  be 
used  in  the  production  of  welded  pipe 
or  tube; 

(cbdx)  Flat-rolled  products, 
designated  as  N-420  and  entered  in  an 
aggregate  quantity  not  to  exceed  4,000 1 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  Mdth 
thiclmess  0.70  mm  to  0.80  mm  (±0.04 
mm);  width  1.650  mm  or  more  ( -  0  mm/ 
•1-4  mm);  with  chemical  composition 
(percent  by  weight):  carbon  not  over 
0.01,  sulfur  0.012  to  0.013,  manganese 
0.10  to  0.13  and  phosphorus  0.006  to 
0.014:  yield  strength  of  155  to  166  MPa; 
tensile  strength  of  309  to  317  MPa;  a 
minifniim  mechanical  elongation  of  46 


percent;  suriace  finish  must  be  free  from 
pits  scratches,  rust,  slivers,  and 
laminations  for  automotive  critical 
exposed  surface  application; 

fclxx)  Hot-dipped  galvanized  flat- 
rolled  products,  designated  as  N-436; 
the  foregoing  with  chemical 
composition  (percent  by  weight):  boron 
0.0012  to  0.0030  and  carbon  0.026  to 
0.050;  Rockwell  hardness  from  50  to  65; 
a  thickness  over  0.248  mm  but  not  over 
0.330  mm; 

(clxxi)  Electrogalvanized  flat-rolled 
products,  designated  as  N— 465;  the 
foregoing  drawing  quality  special  killed 
steel,  according  to  ASTM  A879;  with 
zinc  coating  weight  from  20  g/m*  to  70 
g/m^;  thickness  of  2.06  mm  and  greater; 
width  762  mm  to  1,730  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.08, 
manganese  not  over  0.35,  phosphorus 
not  over  0.02,  sulfur  not  over  0.025, 
aluminum  0.02  or  more,  copjjer  not  over 
0.20,  nickel  not  over  0.20,  chromium 
not  over  0.15  and  molybdenum  not  over 
0.06;  yield  strength  ranging  from  140  to 
200  N/mm2;  tensile  strength  of  350  N/ 
mm^  maximum; 

(clxxii)  Flat-rolled  coated  products, 
designated  as  N-469  and  meeting  the 
characteristics  described  below: 

(A)  Hot-dip  galvanized  zinc  coated 
flat-rolled  products,  the  foregoing  with 
a  mainly  ferritic-bainitic  matrix  and 
with  dispersed  residual  austenite 
islands;  thickness  0.7  mm  tol.75  mm; 
width  800  mm  to  1600  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.06  to  0.24,  silicon  not 
over  2.0,  manganese  1.2  to  2.0, 
phosphorus  not  over  0.04,  sulfur  not 
over  0.015,  aluminum  not  over  2.0, 
chromium  not  over  0.5  and  boron  not 
over  0.005;  yield  strength  of  380  to  500 
MPa,  tensile  strength  600  MPa  or  more; 
elongation  over  24  percent; 

(B)  Electrogalvanized  zinc  coated  hot- 
rolled  complex  phase  products  meeting 
the  characteristics  described  below: 

(I)  with  extremely  fine  microstructure 
of  feirite,  bainite  and  martensite; 
thickness  1.5  mm  to  2.99  mm;  width 
970  mm  to  1250  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.18,  silicon  not  over  0.8, 
manganese  not  over  2.2,  phosphorus  not 
over  0.025,  sulfur  not  over  0.01, 
chromium  not  over  0.6,  niobium 
(columbium)  not  over  0.08;  titanium  not 
ovw  0.18  and  molybdenum  not  over 
0.40;  yield  strength  800  MPa  or  more; 
tensile  strength  bom  800  to  1,130  MPa; 
an  elongation  percentage  over  12; 

(U)  with  mainly  ferritic-bainitic 
matrix  and  with  dispersed  residual 
austenite  islands;  thickness  0.7  mm  to 
1.75  mm;  width  800  mm  to  1600  mm; 
with  chemical  composition  (percent  by 
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weight):  carbon  0.06  to  0.24.  silicon  not 
over  2.0,  manganese  1.2  to  2.0, 
phosphorus  not  over  0.04,  sulfur  not 
over  0.015,  aluminum  not  over  2.0, 
chromiiun  not  over  0.5  and  boron  not 
over  0.005;  yield  strength  of  380  to  500 
MPa;  tensile  strength  600  MPa  or  more; 
elongation  percentage  over  24; 

(lUj  with  a  very  finely  timed  fenite, 
bainite  and  retained  austenite  content: 
thickness  1.6  mm  to  2.75  mm;  width 
1,100  mm  to  1.300  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.22*,  silicon  not  over  1.0, 
manganese  not  over  1.80,  phosphorus 
not  over  0.02,  sidfur  not  over  0.01, 
alnminum  not  over  1.5,  chromium  plus 
molybdenum  not  over  0.5  and  niobium 
(columbium)  not  over  0.05;  yield 
strength  500  MPa  or  more;  tensile 
strength  700  to  870  MPa;  elongation 
percentage  over  25; 

(IV)  partial  martensitic  with  a  soft 
fsiTitic  matrix  and  with  dispersed 
islands  of  a  second  hard  phase,  mainly 
martensitic;  thickness  0.8  mm  to  1.6 
mm;  width  800  nun  to  1,400  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.10  to  0.18,  silicon  not 
over  0.8,  manganese  1.5  to  2.0, 
phosphorus  not  over  0.05,  sulfur  not 
over  0.03,  aliuninum  0.02  to  0.05, 
chromium  not  over  0.6  and  titanium 
0.08  to  0.15;  yield  strength  600  to  760 
MPa:  tensile  strength  800  MPa  or  more; 
elongation  percentage  over  10; 

(Cj  hot-dipped  galvanized  hot-rolled 
complex  phase  products  with  an 
extremely  fine  microstructure  of  ferrite, 
bainite  and  martensite  content; 
thickness  2.0  ititp  to  3.0  mm;  width  910 
mm  to  1390  mm;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.18,  silicon  not  over  0.8, 
manganese  not  over  2.2,  phosphorus  not 
over  0.025,  sulfur  not  over  0.01. 
chromiiun  not  over  0.6,  niobiiun 
(columbium)  not  over  0.08,  titanium  not 
over  0.18  and  molybder.'jm  not  over 
0.40;  yield  strength  800  MPa  or  more; 
tensile  strength  800  to  1,130  MPa; 
elongation  percentage  over  12; 

(D)  hot-dipped  galvanized  complex 
phase  products  with  an  extremely  fine 
microstructure  of  ferrite,  bainite  and 
martensite  content;  thickness  1.5  mm  to 
2.99  mm;  width  970  mm  to  1250  mm; 
with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.18,  silicon 
not  over  0.8,  manganese  not  over  2.2, 
phosphorus  not  over  0.025,  sidfur  not 
over  0.01,  chromium  not  over  0.6, 
nidiium  (columbium)  not  over  0.08, 
titanium  not  over  0.18  and  molybdenimi 
not  ov-.T  0.40;  yield  strength  800  MPa  or 
more;  tensile  strength  800  to  1,130  MPa; 
elongation  percentage  over  12; 

(Ejhot-dipped  galvanized  hot-rolled 
zinc  coated  martensitic  phase  products 


with  a  finely  timed  microstructure  of 
ferrite  and  martensite  content;  thickness 
1.5  mm  to  3.5mm;  width  1,000  mm  to 
1,400  mm;  with  chemical  composition 
(percent  by  weight):  carbon  not  over 
0.18,  silicon  not  over  1.0,  manganese 
not  over  2.0,  phosphorus  not  over  0.02, 
sulfur  not  over  0.02,  chromium  not  over 
1.0  and  niobium  (columbium)  plus 
titanium  not  over  0.18;  yield  strength 
750  MPa  or  more;  tensile  strength  1,000 
to  1.450  MPa;  elongation  percentage 
over  8; 

(F)  electrogalvanized  zinc  coated  hot- 
rolled  dual  phase  products  with  a  finely 
tuned  ferrite.  bainite  and  martensite 
content;  thickness  1.6  mm  to  2.75  mm; 
width  1.100  mm  to  1,300  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.12,  silicon 
not  over  1.50,  manganese  not  over  1.50, 
phosphorus  not  over  0.06,  sulfur  not 
over  0.01,  aluminum  not  over  0.015, 
chromium  plus  molybdenum  not  over 
1.0  and  boron  not  over  0.005;  with  the 
following  properties:  yield  strength  of 
310  to  450  MPa;  tensile  strength  530 
MPa  or  more;  elongation  percentage 
over  24; 

(C)  electrogalvanized  zinc  coated  hot- 
rolled  martensitic  phase  products  with 
a  finely  tuned  microstructure  of  ferrite 
and  martensite  content;  thickness  1.5 
mm  to  3.5  mm;  width  1,000  mm  to 
1,400  mm;  with  chemical  composition 
(percent  by  weight):  carbon  not  over 
0.18,  silicon  not  over  1.0,  manganese 
not  over  2.0,  phosphorus  not  over  0.02, 
sulfur  not  over  0.02,  chromium  not  over 
1.0  and  niobium  (columbium)  plus 
titanium  not  over  0.18;  with  the 
following  properties:  yield  strength  750 
MPa  or  more;  tensile  strength  1,000  to 
1,450  MPa;  eloneation  percent  over  8;  or 

(H)  hot-dipped  galvanized  zinc  coated 
partial  martensitic  products,  designated 
as  N— 469;  the  foregoing  with  a  soft 
ferritic  matrix  and  with  dispersed 
islands  of  a  second  hard  phase,  mainly 
martensitic;  suitable  for  automotive 
components  such  as  impact  beams, 
bumpers  and  body  reinforcements; 
thickness  0.8  mm  to  1.6  mm;  width  800 
mm  to  1,400  nun;  with  chemical 
composition  (percent  by  weight):  carbon 
0.10  to  0.18,  silicon  not  over  0.8, 
manganese  1.5  to  2.0,  phosphorus  not 
over  0.05,  sulfur  not  over  0.03, 
aluminum  0.02  to  0.05,  chromium  not 
over  0.6  and  titanium  0.08  to  0.15;  with 
the  following  properties:  yield  strength 
of  600  to  760  MPa;  tensile  strength  800 
MPa  or  more  and  an  elongation 
percentage  over  10; 

(cbcxiii)  Hot-rolled  dual  phase  flat- 
rolled  products  of  other  alloy  steel, 
designated  as  X-146  and  entered  in  an 
aggregate  quantity  not  to  exceed  1,000 1; 
the  foregoing  sometimes  refnred  to  as 


(but  not  limited  to)  products  known  as 
"RAGALLITEC  DPF";  tensile  strength 
700  to  1000  MPa;  thickness  0.9  mm  to 
1.6  mm;  width  750  mm  or  more  but  not 
over  1250  mm; 

(clxxiv)  Hot-rolled  flat-rolled 
products,  in  coils,  designated  as  N-300 
or  N-316  and  entered  in  an  aggregate 
quantity  not  to  exceed  10,000 1  during 
the  12-month  period  begiiming  on 
September  1,  2002  or  September  1,  2003 
or  during  the  period  fi'om  September  1, 
2004  through  March  20,  2005,  inclusive; 
meeting  the  characteristics  described 
below: 

(A)  produced  to  specification  API  5L 
Grade  X-70;  with  chemical  composition 
(percent  by  weight):  carbon  0.02  to  0.05, 
manganese  1.10  to  1.35,  phosphorus  not 
over  0.008,  sulfur  not  over  0.0010, 
silicon  0.150  to  0.250,  copper  not  over 
0.15,  nickel  not  over  0.10,  chromium 
not  over  0.07,  molybdenum  not  over 
0.02,  nitrogen  not  over  0.008,  arsenic 
not  over  0.20,  aluminum  0.020  to  0.040, 
tin  not  over  0.020,  vanadium  0.035  to 
0.045,  niobium  (columbium)  0.025  to 
0.035,  titanium  0.005  to  0.015  and 
calcium  0.0002  to  0.0050;  physical 
properties:  jrield  ratio  of  less  than  0.91; 
factor  formula  of  C  +  Mny5  +  V  +  2(Nb); 
factor  range  of  35  to  42;  gauge  range  of 
6.35  mm  nominal  up  to  and  including 
12.70  mm  nominal;  width  1,032.027 
mm  or  more  but  not  over  1,735.38  mm; 
gauge  tolerance  one-half  the  ASTM 
tolerance,  except  40  meters  both  ends  to 
be  three-fourths  the  ASTM  per  A568- 
96,  Table  4  and  A635-96,  Table  4;  width 
tolerance:  plus  19.05  mm,  minus  0.00 
mm,  approximate  value  plus  10.16  mm 
(untrimmed);  crown  tolerance: 
approximate  value  0.0508  mm,  (range 
min.  -0.0127  mm/max  0.0762  mm); 
inside  diameter  of  762.0  mm;  outside 
diameter  of  a  maximum  of  1,828.8  mm, 
not  to  exceed  20,901.89  kg  coil  weight; 
other  properties:  must  be  calcium 
treated  with  a  minimum  calcium  to 
sulfur  ratio  of  2:1;  all  heats  must  be 
vacuum  degassed;  oxygen  content  must 
be  less  than  25  ppm;  steel  produced 
shall  be  suitable  for  hydrogen-induced- 
cracking-resistant  applications  as 
determined  by  NACE  standard  TM 
0284-96,  Solution  A;  or 

(B)  API  grade  x70  hydrogen  induced 
cracking  resistant  (NACE)  products, 
tensile  properties  certified  by  the 
importer  to  be  per  70  for  the  pipe  with 
coil  tensile  properties  (approximate 
values):  yield  strength  485  to  605. 
tensile  strength  570  to  690,  elongation 
not  less  than  24  percent  and  guaranteed 
resilience  27.8  J  at  - 10  **C;  tUckness 
2.54  mm  to  15.24  mm;  width  1.02  m  to 
2.01  m;  with  diemical  composition 
(pocent  by  weight):  carbon  not  over 
0.15,  manganese  not  over  1.3, 
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phosphorus  not  over  0.018,  sulfur  not 
over  0.002,  silicon  not  over  0.35, 
aluminum  not  over  0.06,  copper  not 
over  0.3,  nickel  not  over  0.3,  chromium 
not  over  0.25  and  vanadium  not  over 
0.08;  with  a  hydrogen-induced  cracking 
guarantee  with  an  average  of  9  cuts  of 
NACE  solution  A  pH3:  crack  length 
ratio  less  than  15  percent,  crack 
thickness  ratio  less  than  5  percent  and 
crack  sensitivity  ratio  less  than  1.5 
percent;  and  NACE  solution  B  pH  5: 
crack  length  ratio  less  than  10  percent, 
crack  thickness  ratio  less  than  3  percent 
and  crack  sensitivity  ratio  less  than  1 
percent; 

(clxxv). Hot-rolled  flat-rolled  products, 
designated  as  N-310;  the  foregoing  of 
grade  SAE  1095;  fine  grain  with  no  more 
than  1  percent  gauge  thickness 
decarburisation  level;  thickness  not  over 
5.3  mm;  width  not  over  321.1  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.90  tol.030,  silicon 
0.15  to  0.30,  manganese  0.30  to  0.50. 
phosphorus  not  over  0.04,  sulfur  not 
over  0.015,  chromium  0.15  to  0.30  and 
nickel  not  over  0.15;  carbides  fully 
spheroidized,  having  greater  than  90 
percent  of  carbides; 

(cbcxvi)  Hot-i:olled  flat-rolled 
products,  in  coil,  designated  as  N-316; 
the  foregoing  of  API  grade  X56  high 
resilience  steel;  thicloiess  1.22  cm  to  2.5 
cm;  width  1.65  m  to  2.01  m;  tensile 
properties  certified  by  the  importer  to 
meet  requirements  of  X56  (jrield 
strength  approximate  value  460  MPa, 
tensile  strength  approximate  value  570 
MPa,  elongation  aimed  at  not  less  than 
36  percent  and  KCV  aimed  at  79  J  at 
-40  "C);  with  chemical  composition 
(percent  by  weight):  carbon  not  over  0.1, 
manganese  not  over  1.4,  phosphorus  not 
over  0.025,  sulfur  not  over  0.01,  silicon 
not  over  0.3,  aluminum  not  over  0.06. 
copper  not  over  0.2.  nickel  not  oyer  0.2. 
chromium  not  over  0.2.  tin  not  over 
0.05.  niobium  (columbium)  not  over 
0.06.  molybdenum  not  over  0.2  and 
vanadium  not  exceeding  0.05; 

(clxxvii)  Hot-rolled  flat-rolled 
products,  in  coil,  designated  as  N-316 
and  entered  in  an  aggregate  quantity  not 
to  exceed  500 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1.  2003  or  diuing  the 
period  fi-om  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
of  API  Grade  X60  hydrogen  induced 
cracking  resistant  (NACE)  steel;  tensile 
properties  certified  by  the  importer  to 
meet  the  requirements  of  API  Grade  X60 
(approximate  values:  yield  strength  414 
to  564  MPa,  tensile  strength  517  MPa, 
elongation  not  less  than  25  percent  and 
guaranteed  resilience  of  9.1  J  at  -  21°C); 
thickness  4.83  mm  to  16.0mm;  width 
1.02  m  to  2.01  m;  with  chemical 


composition  (percent  by  weight):  carbon 
not  over  0.16,  manganese  not  exceeding 
1.3,  phosphorus  not  over  0.018,  sulfur 
not  over  0.003,  silicon  not  over  0.45, 
aluminum  not  Over  0.06,  copper  not 
over  0.4,  nickel  not  over  0.35,  chromium 
not  over  0.2  and  vanadium  not  over 
0.08;  with  a  hydrogen-induced  cracking 
guarantee  with  an  average  of  9  cuts  of: 
NACE  solution  A  pH  3:  crack  length 
ratio  less  than  10  percent,  crack 
thickness  ratio  less  than  3  percent  and 
crack  sensitivity  ratio  less  than  1 
percent;  NACE  solution  B  pH  5:  crack 
length  ratio  less  than  5  percent,  crack 
thickness  ratio  less  than  1.5  percent  and 
crack  sensitivity  ratio  less  than  1 
percent; 

(clxxviii)  Hot-rolled  flat-rolled 
products,  in  coils,  designated  as  N-316 
and  entwed  in  an  aggregate  quantity  not 
to  exceed  1,000 1  during  the  12-month 
period  begiiming  on  September  1 ,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
of  API  grade  X65  hydrogen  induced 
cracking  resistant  (NACE)  steel;  tensile 
properties  certified. by  the  importer  to 
meet  the  requirements  of  grade  X65 
(approximate  values:  yield  strength  485 
to  630  MPa,  tensile  strength  545  MPa. 
and  elongation  not  less  than  24  percent); 
thickness  2.54  mm  to  15.24  mm;  width 
1.02  m  to  2.01  m;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.15,  manganese  not  over  1.0, 
phosphorus  not  over  0.015,  sulfur 
content  not  over  0.002,  silicon  not  over 
0.3,  aluminum  not  over  0.05,  copper  not 
over  0.1,  nickel  not  over  0.1,  chromium 
not  over  0.1  and  vanadium  not  over 
0.08;  with  a  hydrogen-induced  cracking 
guarantee  with  an  average  of  9  cuts  of: 
NACE  solution  A  pH  3:  crack  length 
ratio  less  than  15  percent,  crack 
thickness  ratio  less  than  5  percent  and 
crack  sensitivity  ratio  less  thanl.5 
percent;  and  NACE  solution  B  pH  5: 
crack  length  ratio  less  than  10  percent, 
crack  thickness  ratio  less  than  3  percent 
and  crack  sensitivity  ratio  less  than  1 
percent; 

(clxxix)  Hot-rolled  flat-rolled 
products,  in  coils,  designated  as  N-316 
and  entered  in  an  aggregate  quantity  not 
to  exceed  10,000  t  diuing  the  12-month 
period  beginning  on  September  1 ,  2002 
or  September  1.  2003  or  during  the 
period  from  September  1.  2004  through 
March  20.  2005,  inclusive;  the  foregoing 
of  pressure  vessel  quality  ASTM  A  414 
grade  G  steel;  width  over  1.950  mm  with 
the  following  characteristics:  yield 
strength  minimum  of  310  MPa;  tensile 
strength  of  517  to  620  MPa;  elongation 
not  less  than  22  percent;  guaranteed 
resilience  of  22  J  at  -  26°C:  thickness  of 
3  mm  to  12  mm;  width  1.95  m  or  more; 


with  chemical  composition  (percent  by 
weight):  carbon  not  over  0.27, 
manganese  not  over  1.2,  phosphorus  not 
over  0.025,  sulfur  not  over  0.015,  silicon 
not  over  0.250.  aluminum  not  over  0.08. 
copper  not  over  0.2,  nickel  not  over  0.1, 
chromium  not  over  0.1  and  vanadium 
not  over  0.03; 

(clxxx)  Hot-rolled  flat-rolled  products, 
designated  as  N-316;  the  foregoing  in 
coils,  dual  phase  with  low  silicon, 
sometimes  known  as  Usiphase  D  60; 
with  thickness  of  2.35  mm  to  6.25  mm; 
width  not  exceeding  1.46  m;  yield 
strength  of  330  MPa  to  470  MPa;  tensile 
strength  of  580  MPa  to  670  MPa; 
elongation  not  less  than  20  percent  in 
thicloiess  of  2.35  mm  to  2.999  mm, 
elongation  not  less  than  24  percent  in 
thickness  of  3  mm  to  6.25  mm;  with 
chemical  composition  (percent  by 
weight):  carbon  0.06  to  0.09,  manganese 
0.8  to  1,  phosphorus  not  over  0.03, 
sulfur  not  over  0.005,  silicon  not  over 
0.25,  aluminum  0.02  to  0.06,  copper  not 
over  0.35,  nickel  not  over  0.25, 
chromium  not  over  0.8,  and  vanadium 
not  over  0.005; 

(clxxxi)  Hot-rolled  API  grade  X70 
high  resilience  flat-rolled  products,  in 
coils,  designated  as  N-316;  the 
foregoing  with  thickness  9.5  mm  to  20 
mm;  width  1.65  m  to  2.15  m;  tensile 
properties  certified  by  the  importer  to 
meet  requirements  of  grade  X70 
(approximate  values:  yield  strength  580 
MPa,  tensile  strength  650  MPa. 
elongation  not  less  than  33  percent  and 
KCV  127  J  at  -  40  °C);  vrith  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.1,  manganese  not  over  1.6, 
phosphorus  not  over  0.025,  sulfur  not 
over  0.01.  silicon  not  over  0.4. 
aluminum  not  over  0.06,  copper  not 
over  0.2,  nickel  not  over  0.2:  chromium 
not  over  0.2,  tin  not  over  0.05,  niobium 
(columbium)  not  over  0.07, 
molybdenum  not  over  0.2  and 
vanadium  not  over  0.2; 

(clxxxii)  Hot-rolled  flat-rolled  API 
grade  X80  high  resilience  products,  in 
coils,  designated  as  N-316  and  entered 
in  an  aggregate  quantity  not  to  exceed 
1,000  t  during  the  12-month  period 
beginning  on  September  1,  2002  or 
September  1,  2003  or  during  the  period 
from  September  1,  2004  through  March 
20,  2005,  inclusive;  the  foregoing  with 
tensile  properties  certified  by  the 
importer  to  meet  requirements  of  grade 
X80  (approximate  values:  yield  strength 
620  MPa,  tensile  strength  675  MPa,  and 
elongation  not  less  than  31  percent)  and 
to  be  of  toughness  of  126  J  at  -  40°C; 
thickness  from  8  mm  to  17  mm;  width 
from  1.5  m  to  2.0  m;  with  chemical 
composition  (percent  by  weight):  carbon 
not  over  0.1,  manganese  not  overX6. 
phosphorus  not  over  0.025,  sulfur  not 
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over  0.01,  silicon  not  over  0.4, 
aluminum  content  not  over  0.06,  copper 
not  over  0.2,  nickel  not  over  0.3, 
chromium  not  over  0.2,  tin  not  over 
0.05,  niobiiun  (columbiiun)  not  over 
0.08,  molybdenum  not  over  0.2  and 
vanadium  not  over  0.1; 

(cboodii)  Hot-rolled  flat-roUed 
products,  designated  as  N-374  and 
entered  in  an  aggregate  quantity  not  to 
exceed  4,000 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  d\uing  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
in  coils;  temper  rolled;  meeting  ASTM 
AlOll  DS  Type  A(modified);  whether  or 
not  pickled  and  oiled;  with  chemical 
composition  (percent  by  weight):  carbon 
0.025  to  0.064,  manganese  0.175  to 
0.274,  phosphorus  not  over  0.017,  sulfur 
not  over  0.020,  silicon  not  over  0.024, 
aluminum  0.025  to  0.060,  nitrogen 
0.0025  to  0.0050,  copper  not  over  0.040, 
tin  not  over  0.010,  chromium  not  over 
0.040,  nickel  not  over  0.040, 
molybdenum  not  over  0.010, 
columbiiun  not  over  0.005,  vanadiiun 
not  over  0.005,  boron  not  over  0.0005 
and  titanium  not  over  0.005;  gauge 
range  trom  1.37  to  6.38  mm  and  gauge 
to  one-half  or  less  than  tolerance  as 
specified  in  ASTM  568  and  possessing 
non-earring  properties;. 

(clxxxiv)  Hot-roUed  flat-rolled 
products,  designated  as  N-374  and 
entered  in  an  aggregate  quantity  not  to 
exceed  4,000 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
in  coils;  temper  rolled;  meeting  ASTM 
AlOll  DS  Type  B  (modified)  or  ASTM 
A622  SAE  1006;  whether  or  not  pickled 
and  oiled  or  tension  leveled;  with 
chemical  composition  (percent  by 
weight):  carbon  0.030  to  0.060, 
manganese  0.200  to  0.274,  phosphorus 
not  over  0.017,  sulfur  not  over  0.020, 
silicon  not  over  0.024,  aliuninxun  0.030 
to  0.055,  nitrogen  not  over  0.0030, 
copper  not  over  0.040,  tin  not  over 
0.010,  chromium  not  over  0.040,  nickel 
not  over  0.040,  molybdenum  not  over 
0.010,  niobium  (columbium)  not  over 
0.005,  vanadium  not  over  0.005,  boron 
0.0015  to  0.0027  and  titanium  not  over 
0.005;  thicknessl.80  mm  to  6.27  nun 
with  tolerance  of  one-half  the  standard 
tolerance  specified  in  ASTM  A568  and 
A635; 

(clxxxv)  High  strength  low  alloy  hot- 
rolled  flat-rolled  products,  designated  as 
N— 374  and  entered  in  an  aggregate 
quantity  not  to  exceed  1,500 1  during  the 
12-month  period  beginning  on 
September  1,  2002  or  September  1,  2003 
or  diuing  the  period  from  September  1, 


2004  through  March  20,  2005,  inclusive; 
the  foregoing  in  coils;  temper  rolled; 
meeting  SAEJ1392  O50;  whether  or  not 
pickled  and  oiled  or  tension  leveled; 
with  inclusion  shape  control  via  a 
calcium  treatment;  with  chemical 
composition  (percent  by  weight):  carbon 
0.030  to  0.089,  manganese  0.190  to 
0.309,  phosphorus  not  over  0.020,  sulfur 
not  over  0.005,  silicon  not  over  0.030, 
aluminum  0.010  to  0.060,  nitrogen  not 
over  0.0050,  copper  not  over  0.040,  tin 
not  over  0.010,  chromium  not  over 
0.040,  nickel  not  over  0.040, 
molybdeniun  not  over  0.010,  niobium 
(coliunbium)  0.025  to  0.035,  vanadium 
not  over  0.005,  boron  not  over  0.0005 
and  titanium  0.005  to  0.025;  with  a 
minimum  jrield  strength  of  345  MPa,  a 
minimiun  tensile  strength  of  414  MPa 
and  a  minimum  elongation  of  24 
percent  in  50.8  mm;  thickness  1.80  mm 
to  2.49  mm  with  tolerance  of  one  half 
standard  gauge  tolerance  specified  in 
ASTM  568;   . 

(cbcxxvi)  Hot-rolled  flat  rolled, 
continuous  cast,  designated  as  N-381 
and  entered  in  an  aggregate  quantity  not 
to  exceed  1,310  t  diuing  the  12-month 
period  beginning  on  September  1, 2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
in  coils;  ultra-clean,  with  individual 
particles  of  non-metallic  inclusions  not 
greater  than  1  micrometer  and  clusters 
or  groups  of  non-metallics  not 
exceeding  5  micrometers  in  length;  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.08  (except  for 
thickness  of  2.06  mm  for  which  carbon 
requirement  is  not  over  0.064), 
manganese  not  over  0.45,  phosphorus 
not  over  0.025,  sulfur  not  over  0.020, 
aluminum  0.025  to  0.065,  silicon  not 
over  0.050,  chromium  not  over  0.050, 
nickel  not  over  0.050,  copper  not  over 
0.050  and  molybdenum  not  over  0.010; 
surfaces  free  of  digs,  scratches,  pits, 
gouges  and  slivers;  with  a  crown  of  less 
than  0.051  mm  measured  19.05  mm 
from  the  edge  of  the  coil; 

(clxxxvii)  Hot-rolled  flat-rolled 
products,  designated  as  N— 441;  the 
foregoing  in  coils;  with  copper  0.22  to 
0.30  percent  by  weight;  molybdenum 
0.18  to  0.23  percent,  by  weight;  yield 
strength  greater  than  or  equal  to  482  N/ 
mm^;  tensile  strength  630  N/mm^  or 
more;  with  chemical  composition 
(percent  by  weight):  carbon  0.10  to  0.16, 
manganese  0.70  to  0.90,  phosphorus  not 
over  0.025,  sulfur  not  over  0.002,  silicon 
0.30  to  0.50,  chromium  0.50  to  0.70  and 
nickel  not  over  0.20;  width  not  over 
1,138  mm;  thickness  not  over  8.89  mm; 
thickness  tolerance  according  to  half  of 
ASTM  568  specification;  elongation 
greater  than  or  equal  to  16  percent; 


hardness  of  70  HRB  to  105  HRB;  pickled 
and  oiled;  surface  condition  free  of 
injurious  defects  such  as  holes,  breaks, 
scabs,  scale,  and  embosses;  certified  that 
coiled  tubing  will  satisfy  fatigue  test 
(SPE  papers  22820,  38407,  and  54482) 
constantly. 

(clxxxviii)  Hot-rolled  continuously 
cast  flat-rolled  products,  designated  as 
X-038,  X-030  or  X-068  and  entered  in 
an  aggregate  quantity  not  to  exceed 
25,000 1  during  the  12-month  period 
beginning  on  September  1,  2002  or 
September  1,  2003  or  during  the  period 
from  September  1,  2004  through  March 
20,  2005,  inclusive;  the  foregoing  in 
coils;  manufactured  using  an  electro 
magnetic  brake;  ultra-clean,  with  non- 
metallic  inclusions  not  greater  than  5 
microns  in  length  (as  measured  in  the 
hot-rolled  state);. 

(cbcxxix)  Hot-rolled  flat-rolled, 
designated  as  N-304:  the  foregoing  of  a 
width  of  600  mm  or  mwe;  not  clad, 
plated  or  coated;  thickness  over  10  mm; 
of  high-strength  steel  according  to  a 
specification  API  5L  X-70  with 
tolerances  in  the  chemistry  of  carbon 
±0.01  percent,  manganese  ±0.05  percent, 
silicon  ±0.05  percent,  vanadium  ±0.005 
percent,  ruobium  (columbium)  ±0.005 
percent  and  calcium  0.0010  to  0.0030 
percent; 

(cxc)  Flat-rolled,  thickness  over  4.75 
mm,  designated  as  N— 412;  the  foregoing 
for  low  temperature  service;  of  non- 
alloy  and  other  alloy  steel;  certified  by 
the  importer  as  meeting  Canadian 
specification  CAN/CSA  S473; 
demonstrating  enhanced  toughness  at 
low  temperature  to  -  50  degrees  C  by 
drop-weight  testing  (ASTM  E-208)  and 
Charpy  impact  testing  (ASTM  E-23)  in 
the  transverse  direction;  demonstrating 
enhanced  weldability  properties  in 
crack  tip  opening  displacement  (CTOD) 
testing  of  the  weld  heat  affected  zone  at 
temperatures  below  - 15  degrees 
Celsius  (CTOD  testing  according  to  BS 
7448;  containing  phosphorus  less  than 
0.014  percent  by  weight  and  sulfur  less 
than  0.003  percent  by  weight;  as 
obtained  by  vacuum  degassing  or  other 
similar  steel  making  practices,  and  by 
the  addition  of  nickel  from  0.23  to  1 
percent  by  weight; 

(cxci)  Stainless  steel  angles, 
designated  as  N-324  or  N-353;  the 
foregoing  hot-rolled;  in  sizes  of  19.05 
mm  X  19.05  nun  x  3.175  mm;  meeting 
the  characteristics  described  below: 

(A)  meeting  AISI  304  or  304L 
specifications;  or 

(B)  meeting  AISI  316  or  316L 
specifications; 

(cxcii)  Improved  machining  cold- 
finished  bars  of  stainless  steel, 
designated  as  N-389  and  entered  in  an 
aggregate  quantity  not  to  exceed  2,000 1 
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during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  in  sizes 
less  than  25.4  nun;  sometimes  referred 
to  as  (but  not  limited  to)  products 
known  as  "PRODEC;  containing  sulfur 
(percent  by  weight)  either  0.015  to  0.030 
or  0.300  to  0.400;  controlled  dispersion 
and  morphology  of  calcium-silicon- 
aluminum  oxides  and  controlled 
dispersion  of  sulfides  to  avoid  formation 
of  stringers,  achieved  by  a  controlled 
melting  process  in  the  blowing,  ladle, 
and  casting  stages;  accompanied  by  mill 
certificate  that  V30  testing  results  in  a 
speed  over  250  m/minute; 

(cxciii)  Improved  machining  stainless 
steel  wire  rod,  designated  as  N-389  and 
entered  in  an  aggregate  quantity  not  to 
exceed  500 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
hot-rolled,  solution  annealed  and 
descaled;  measuring  not  over  25.4  nun; 
achieved  by  a  melting  process 
characterized  by  control  of  blowing, 
ladle,  and  casting  stages,  resulting  in 
sulfur  content  (percent  by  weight)  from 
0.015  to  0.030  or  from  0.300  to  0.400; 
with  controlled  morphology  of  calcium- 
silicon-aluminum  oxides  and  controlled 
sulfide  dispersion  to  avoid  formation  of 
stringers;  accompanied  by  mill 
certificate  that  V30  testing  results  in  a 
speed  over  250  m/minute;  sometimes 
referred  to  as  (but  not  limited  to) 
products  known  as  "PRODEC"; 

(cxciv)  Hot-rolled  martensitic 
stainless  steel  round  bars,  designated  as 
N-395  and  entered  in  an  aggregate 
quantity  not  to  exceed  50 1  during  the 
12-month  period  beginning  on 
September  1,  2002  or  September  1,  2003 
or  during  the  period  from  September  1, 
2004  through  March  20,  2005,  inclusive; 
the  foregoing  not  further  worked  than 
cold  finished;  with  chemical 
composition  (percent  by  weight):  carbon 
0.80  or  more,  chromium  16  or  more  but 
not  over  20  and  silicon  not  over  1; 
diameter  16  mm  or  more  but  not  over 
32  mm; 

(cxcv)  Duplex  stainless  steel  bars, 
designated  as  X-035;  the  foregoing 
annealed;  diameter  less  than  25.4  cm; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "AF  918";  with 
chemical  composition  (percent  by 
weight):  carbon  not  over  0.025, 
chromium  24.0  to  26.0,  nickel  6.5  to  8.0, 
molybdenum  3.0  to  4.0,  copper  1.2  to 
2.0,  tungsten  0.8  to  12.0  and  nitrogen 
0.23  to  0.33;  meeting  ASTM  A182, 
ASTM  A479,  ASTM  A789,  ASTM  A790, 
API6A  and  NACE  MR0175; 


(cxcvi)  Stainless  steel  bars,  designated 
as  X-090  and  entered  in  an  aggregate 
quantity  not  to  exceed  5,000 1  during  the 
12-month  period  beginning  on 
September  1,  2002  or  September  1,  2003 
or  during  the  period  from  September  1 , 
2004  through  March  20,  2005,  inclusive; 
the  foregoing  free  machining;  diameter 
from  1.5  mm  to  125.0  mm  in  round  or 
hexagonal  profile;  length  ranging  from 
3.0  m  to  5.0  m;  microstructure 
containing  complex  oxides  of  lime- 
silico-aluminate  (comprising 
metallurgical  phases  anhorthite  and/or 
pseudowoUastonite);  with  calciiun 
content  from  30  to  300  ppm  and  oxygen 
from  70  to  300  ppm,  and  with  calcium- 
to-oxygen  ratio  from  0.2  to  0.6; 
sometimes  referred  to  as  (but  not  limited 
to)  products  known  as  "UGIMA"; 

(cxcvii)  Flat-rolled  single  reduced  tin 
coated  steel,  designated  as  N-390  and 
entered  in  an  aggregate  quantity  not  to 
exceed  30,000  t  during  the  12-month 
period  beginning  on  September  1 ,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
having  a  width  of  973.1375  mm  to 
976.3125  mm  or  1,108.0750  mm  to 
1,111.2500  mm;  in  the  following 
thicknesses:  0.2842  nun  to  0.2958  mm 
(104  pounds/base  box),  0.2793  mm  to 
0.2907  mm  (102  pounds/base  box). 
0.2744  mm  to  0.2856  mm  (100  pounds/ 
base  box)  or  0.2695  mm  to  0.2805  nun 
(98  pounds/basebox);  0.15/0.15  to  0.25/ 
0.25  tin  coating.  Type  L,  T-3.5  CA,  low 
chrome; 

(cxcviii)  Tin  mill  flat-rolled  products, 
designated  as  N-428  and  entered  in  an 
aggregate  quantity  not  to  exceed  860  t 
during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  single 
reduced.  Type  MR,  5C  Matte  Finish; 
width  1,073.15  mm  to  1,149.35  mm; 
thickness  0.193  mm  to  0.252  mm; 
including  T-1  BA.  T-3  BA,  and  T-4  CA; 
certified  by  the  importer  as  produced  to 
ASTM  A623-00  and  A624-98  and  as 
being  imported  to  be  slit  into  two  coils 
of  equal  widths  (with  each  coil  having 
a  width  between  533.4  mm  and  571.50 
mm)  for  use  in  the  manufacture  of 
engine  gaskets; 

(cxcix)  Products  known  as  tin  mill 
black  plate,  designated  as  N-428  and 
entered  in  an  aggregate  quantity  not  to 
exceed  760 1  during  the  12-month 
period  beginning  on  September  1,  2002 
or  September  1,  2003  or  during  the 
period  from  September  1,  2004  through 
March  20,  2005,  inclusive;  the  foregoing 
single  reduced,  Type  MR,  5C  (Matte) 
Finish;  width  1,085.85  mm  to  1,219.20 
mm;  thickness  0.193  to  0.38  mm. 


including  T-1  BA.  T-2  BA  and  T-4  CA; 
certified  by  the  importer  as  produced  to 
ASTM  A623-00  and  A624-O0.  for  use  in 
the  manufacture  of  engine  gaskets,  and 
as  being  imported  to  be  (i)  slit  into  two 
coils  of  equal  widths  (each  coil  having 
a  width  between  533.4  mm  and  571.50 
mm)  or  (ii)  slit  into  two  coils,  one  with 
a  minimum  coil  width  of  541.3375  mm 
and  the  other  a  maximum  coil  width  of 
609.60  mm; 

(cc)  Tin  mill  flat-rolled  products, 
designated  as  N-526:  the  foregoing 
having  a  width  of  900.1  mm  (minus  0. 
plus  3.175  mm);  temper  of  modified 
DR550;  minimiun  elongation  of  3 
percent;  continuously  annealed;  type  L 
chemistry;  oiled  with  acetyl  tributyl 
citrate  (ATBC);  and  either:" 

(A)  electrolytically  plated  with  tin. 
thickness  0.195  mm  to  0.215  mm 
(tolerance  +8/  -  5  percent),  meeting 
ASTM  A623,  A623M.  A626  or  A626M; 
or 

(B)  plated  with  chromium  oxides  or 
with  chromium  and  chromium  oxides, 
thickness  0.195  mm  (tolerance  +8/  -  5 
percent),  meeting  ASTM  A623.  A623M. 
A657or  A657M; 

(cci)  Hot-rolled  flat-rolled  high 
strength  low  alloy  products,  designated 
as  X-099;  the  foregoing  in  coils; 
thickness  over  3  mm;  with  inclusion 
shape  control  via  calcium  treatment 
with  carbon:  with  chemical  composition 
(percent  by  weight):  carbon  0.02  or  more 
but  not  over  0.12.  manganese  either  (i) 
0.20  or  more  but  not  over  0.40  or  (ii) 
0.90  or  more  but  not  over  1.90. 
phosphorus  not  over  0.02.  phosphorus 
and  sulfur  combined  not  over  0.025  and 
niobium  (columbium)  or  vanadium  0.02 
or  more  (with  niobium  not  over  0.15 
and  vanadium  not  over  0.20);  with 
internal  inclusion  limits  in  accordance 
with  ASTM  E  45,  Method  A.  as  follows: 
Type  A — less  than  or  equal  to  2.0  thin 
series.  Type  B — less  than  or  equal  to  2.0 
thin  series  or  less  than  or  equal  to  1.5 
heavy  series,  Type  C — less  than  or  equal 
to  1.0  thin  series  or  less  than  or  equal 
to  0.5  heavy  series  and  Type  D — less 
than  or  equal  to  2.0  thin  series  or  less 
than  or  equal  to  1.0  heavy  series; 

(ccii)  Welded  pipes  and  tubes, 
designated  as  N-397;  meeting  the 
characteristics  described  below: 

(A)  electric  fusion  welded  steel 
process  products;  with  outside  diameter 
45.72  cm  or  more  but  not  over  60.96  cm; 
with  any  wall  thickness:  made  to  grades 
ASTM  A671,  A672  or  A691:  [add 
exception?)  or 

(B)  submerged  arc  welded  products; 
meeting  either  (I)  API  pipe  specification 
2B  with  an  outside  diameter  of  457.2 
mm  or  greater  with  the  plate  meeting 
API  specifications  2H  or  API  2Y;  or  (II) 
ASTM  Grade  A252  in  one  of  the 
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following  diameters  and  wall 
thicknesses:  457.2  mm  or  more  but  less 
than  609.6  mm  in  outside  diameter, 
with  wall  thickness  of  15.875  mm  or 
more;  609.6  mm  or  more  but  less  than 
762  mm  in  outside  diameter,  with  wall 
thickness  over  22.225  mm;  762  mm  or 
more  but  less  than  914.4  mm  in  outside 
diameter,  with  wall  thickness  over  31.75 
nmi;  914.4  mm  or  more  but  less  than 
1066.8  mm  in  outside  diameter,  with 
wall  thickness  over  34.925  mm;  or 
1066.8  or  more  but  not  over  1219.2  mm 
in  outside  diameter,  with  wall  thickness 
of  38.1  mm  or  more; 

(cciii)  Welded  line  pipes  and  tubes, 
designated  as  N-485  and  entered  in  an 
aggregate  quantity  not  to  exceed  100,000 
t  during  the  12-month  period  beginning 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  certified 
as  being  made  to  API  5L  standards  with 
an  outside  diameter  over  60.96  cm;  of 
grade  X  70  or  higher; 

(cciv)  Welded  drawn  over  mandrel 
tubes,  designated  as  X-162;  the 
foregoing  measuring  45.00  mm  or  more 
but  not  over  120.00  nun  in  outside 
diameter  (tolerance  of  0.15  mm  to  0.40 
nmi)  and  1.50  mm  or  more  but  not  over 
4.00  mm  in  wall  thickness  (tolerance  of 
no  more  than  3.0  percent  but  at  least 
0.10  mm);  having  a  partial 
decarburization  of  no  more  than  0.10 
mm  in  depth;  certified  by  the  importer 
as  either  (I)  produced  according  to  DIN 


17204  under  C2  with  narrowed 
chemical  analysis  (percent  by  weight): 
carbon  not  over  0.23,  manganese  not 
over  0.70,  silicon  not  over  0.25  and 
aluminum  0.02  or  more;  or  (11) 
microalloyed  steels  for  cold  upsetting: 
19Mn5  mod.,  26Mn5  mod.,  34Mn5 
mod.,  40Mn5  mod.;  imported  pursuant 
to  a  purchase  order  from  an  automotive 
prop  shaft  manufacturer  in  the  United 
States  for  high  quality  tubes; 

(ccv)  Welded  drawn  over  mandrel 
tubes,  designated  as  X-162;  the 
foregoing  measuring  25.00  mm  or  more 
but  not  over  56.00  mm  in  outside 
diameter  (inside  diameter  tolerance  of 
not  over  0.10  mm)  and  1.00  mm  or  more 
but  not  over  3.50  mm  in  wall  thickness 
(tolerance  of  not  over  3.0  percent  but  at 
least  0.10  mm);  having  a  partial 
decarburization  of  no  more  than  0.10 
mm  in  depth;  having  an  inner  surface 
roughness  (Rz)  of  no  more  than  0.004 
mm;  certified  by  the  importer  as 
produced  according  to  DIN2393  C  under 
St  34-3,  St  37-3,  St  44-3,  St  52-3  with 
narrowed  chemical  analysis  (killed  by 
aluminum  only):  carbon  not  over  0.24 
percent  by  weight,  manganese  not  over 
1.60  percent  by  weight,  silicon  not  over 
0.55  percent  by  weight  and  aluminum 
0.02  percent  or  more  by  weight; 
imported  pursuant  to  a  purchase  order 
from  an  automotive  shock  absorber 
manufacturer  in  the  United  States  for 
high  quality  tubes; 

(ccvi)  Welded  drawn  over  mandrel 
tubes,  designated  as  X-162;  the 


foregoing  measuring  12.00  mm  or  more 
but  not  over  30.00  mm  in  outside 
diameter  (inside  diameter  tolerance  0.05 
mm  to  0.16  mm)  and  1.00  mm  or  more 
but  not  over  3.50  nun  in  wall  thickness 
(tolerance  of  not  over  0.10  mm);  having 
a  partial  decarburization  of  no  more 
than  0.10  mm  in  depth;  having  an  inner 
surface  roughness  (Rz)  of  not  over  0.004 
mm;  certified  by  the  importer  as 
produced  according  to  DIN  2393  C 
under  St-34-3,  St  37-3,  St  44-3  and  St 
52-3  with  narrowed  chemical  analysis 
(killed  by  aluminum  only):  carbon  not 
over  0.24  percent  by  weight,  manganese 
not  over  1.60  percent  by  weight,  silicon 
not  over  0.55  percent  by  weight,  and 
aluminum  0.02  percent  or  more  by 
weight;  imported  pursuant  to  a  purchase 
order  from  an  automotive  or  furniture 
gas  spring  manufacturer  in  the  United 
States  for  high  quality  tubes." 

(ccvii)  "Electrolytic  chromium-coated 
tin-free  products,  entered  in  an 
aggregate  quantity  not  to  exceed  5,000 1 
during  the  12-month  period  begiiming 
on  September  1,  2002  or  September  1, 
2003  or  during  the  period  from 
September  1,  2004  through  March  20, 
2005,  inclusive;  the  foregoing  in  DR8 
CA;  thickness  0.14  mm  (50  lbs.  per  base 
box)  ±5  percent;  width  898.53  nun 
ordered,  904.88  mm  actual  (tolerances 
per  ASTM  A623-90  and  ASTM  A657- 
87);  with  a  7C  stone  finish;  BSO  oiling 
(0.27  ±0.05  GM/BB);' 

2.  The  following  new  subheadings  are 
inserted  in  numerical  sequence: 


[Goods  *  *  M 

"9903.74.30 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.31  ... 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.46  ... 

Enumerated  in  U.S. 

9903.74.47  ... 

Enumerated  in  U.S. 

9903.74.48  ... 

Enumerated  in  U.S. 

9903.74.49  ... 

Enumerated  in  U.S. 

9903.74.82  ... 

Enumerated  in  U.S. 

9903.74.83  ... 

Enumerated  in  U.S. 

9903.74.84  ... 

Enumerated  in  U.S. 

9903.74.85  ... 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.86  ... 

Enumerated  in  U.S. 

9903.74.87  ... 

Enumerated  in  U.S. 

9903.74.88  ... 

Enumerated  in  U.S. 

9903.74.89  ... 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.90  ... 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.91  ... 

Enumerated  in  U.S. 

gate  quantity  not 

note. 

9903.74.92  ... 

Enumerated  in  U.S. 

9903.74.93  ... 

Enumerated  in  U.S. 

9903.74.94  ... 

Enumerated  in  U.S. 

note  ll(c)(xcii)  to  this  subchapter  and  entered  in  an  aggre- 
to  e.xceed  250,000  t  during  a  time  period  specified  in  such 

note  ll(c)(xciii)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  250,000  t  during  a  time  period  specified  in  such 

note  ll(c)(xci)  to  this  subchapter  

note  ll(c)(cxxiv)  to  this  subchapter  

note  ll(c)(clxxxix)  to  this  subchapter  

note  ll(c)(cxc)  to  this  subchapter 

note  ll(c)(xc)  to  this  sut)chapter  

note  ll(c)(cix)  to  this  subchapter  

note  ll(c)(cx)  to  this  subchapter  

note  ll(c)(cxi)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  7,000  t  during  a  time  period  specified  in  such 

note  ll(c)(cxii)  to  this  subchapter  

note  ll(c)(cxiii)  to  this  subchapter  

note  ll{c)(cxiv)  to  this  subchapter  

note  ll(c)(cxv)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  20,000  t  during  a  time  period  specified  in  such 

note  ll(c)(cxvi)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  10,500  t  during  a  time  period  specified  in  such 

note  ll(c)(cxvii)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  5,300  t  during  a  time  period  specified  in  such 

note  ll(c)(cxviii)  to  this  subchapter 

note  ll(c){cxix)  to  this  subchapter  

note  ll(c)(cxxxviii)  to  this  subchapter 


No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 


No  change 
No  change 


No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
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9903.74.95 
9903.74.96 


9903.74.97 
9903.74.98 
9903.74.99 


9903.75.00 


9903.75.01  .. 


9903.75.02 
9903.75.03 
9903.75.04 
9903.75.05 


9903.75.06 


9903.75.07 


9903.75.08 


9903.75.09 
9903.75.10 


9903. 
9903 
9903 
9903 
9903 
9903. 
9903. 
9903 
9903 
9903 
9903 
9903 
9903 
9903 
9903 
9903 
9903 


75.11 
75.12 
75.36 
75.37 
75.38 
75.39 
75.40 
75.41 
75.42 
75.43 
75.44 
75.45 
75.46 
75.47 
75.48 
75.49 
,75.50 


9903.75.51 
9903.75.52 


9903.75.53 
9903.75.54 


9903.75.55 


9903.75.56 
9903.75.57 
9903.75.58 

9903.75.59 
9903.76.09 
9903.76.10 

9903.76.11 
9903.76.12 
9903.76.13 


Enumerated  in  U.S.  note11{c)(cxxxix)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxxiv)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  10,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxv}  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxxvi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxxvii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  500  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxviii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  1,000  t  during  a  time  period  specified  in  such 
note. 

Eniunerated  in  U.S.  note  ll(c)(clxxix)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  10.000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxx)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(clxxxi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxxxii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(clxxxiii)  to  this  subchap-ter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  4,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxxiv)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  4,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll{c)(clxxxv)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  1,500  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxxvi)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  1,310  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxxxvii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxxxviii)  to  this  subchapter  and  entered  in  an 
aggregate  quantity  not  to  exceed  25,000  t  during  a  time  period  specified  in 
such  note. 

Enumerated  in  U.S.  note  ll(c)(cxl)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c){cci)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(lxxxiii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(lxxxiv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(lxxxv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(xcvii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(xcviii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(xcix)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(c)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(ci)  to  this  subchapter  

Enumerated  in  U.S.  ngte  ll(c)(cii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxviii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(cxxix)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxx)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c}(clvii)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  15,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clviii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(chx)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  10,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clx)  to  this  subchapter  -.. 

Enumerated  in  U.S.  note  ll(c)(clxi)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  20,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(cbcii)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  15,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(clxiii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c){clxiv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clxv)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  86  t  during  a  time  period  specified  in  such  note. 

Enumerated  in  U.S.  note  ll(c)(clxvi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(ciii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cv}  to  this  subchapter  and  entered  in  an  aggregate 
quantity  not  to  exceed  3,000  t  during  a  time  period  specified  in  such  note. 

Eniunerated  in  U.S.  note  ll(c)(cxxxiii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxiv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(clii)  to  this  subchapter  


No  change 
No  change 


No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 


No  change 
No  change 


No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 


No  change 
No  change 


No  change 
No  change 
No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 


No  change  1  No  change  '  No  change 


No  change 


No  change 


No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change  i 


No  change 
No  change 


No  change 


No  change  No  change 


No  change  No  change 


No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 


No  change 
No  change 


No  change 


No  change 
No  change 


No  change 
I  No  change 
I  No  change 

No  change 
1  No  change 

No  change 

No  change 

No  change 
I  No  change 

No  change 
I  No  change 

No  change 

No  change 
I  No  change 

No  change 
I  No  change 

No  change 


No  change 
No  change 


No  change 
No  change 


No  change 


No  change  I  No  change  [  No  change 
No  change  j  No  change  No  change 
No  change  ;  No  change  ;  No  change 


No  change 
No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 

No  change 
No  change 
No  change 
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9903.76.14 


9903.76.15 


9903.76.16 


9903.76.17 
9903.76.18 
9903.76.19 
9903.76.20 
9903.76.31 
9903.76.32 


9903,76.33 


9903.76.34 


9903 
9903 
9903 
9903 
9903, 
9903. 
9903. 


76.35 
76.62 
76.63 
76.64 
76.65 
76.66 
76.67 


9903.76.68 


9903. 
9903. 
9903. 
9903. 
9903. 
9903. 
9903. 


76.69 
76.70 
76.71 
76.72 
76.73 
76.74 
76.75 


9903. 
9903. 
9903. 
9903. 
9903. 
9903. 
9903. 
9903. 
9903. 


9903. 
9903. 
9903 
9903 
9903. 
9903 
9903 
9903 
9903. 
9903. 


76.76 
76.77 
76.78 
76.79 
76.80 
76.91 
76.92 
76.93 
76.94 


76.95 
76.96 
76.97 
76.98 
76.99 
77.00 
77.01 
77.34 
77.35 
77.36 


9903.77.37 
9903.77.38 
9903.77.39 


9903.77.40 
9903.77.41 
9903.77.42 
9903.77.50 
9903.77.68 
9903.77.69 
9903.77.70 


Enumerated  in  U.S. 
Enumerated  in  U.S. 
Enumerated  in  U.S. 
Enumerated  in  U.S. 


Enumerated  in  U.S.  note  ll(c)(clxvii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  80.000  t  during  a  time  period  specified  in  such 
note. 
Enumerated  in  U.S.  note  ll(c)(clxviii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  9,550  t  during  a  time  period  specified  in  such 
note. 
Enumerated  in  U.S.  note  ll(c)(clxix)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  4,000  t  during  a  time  period  specified  in  such 
note. 

note  ll(c)(clxx)  to  this  subchapter 

note  ll(c)(clxxi)  to  this  subchapter  

note  ll(c)(clxxii)  to  this  subchapter  

note  ll(c)(clxxiii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll{c)(cxliii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(cxcvii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  30,000  t  during  a  time  period  specified  in  such 
note. 
Enumerated  in  U.S.  note  ll(c)(cxcviii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  860  t  during  a  time  period  specified  in  such 
note. 
Enumerated  in  U.S.  note  ll(c)(cxcix)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  760  t  during  a  time  period  specified  in  such  note. 

Enumerated  in  U.S.  note  ll(c)(cc)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(lxxxvi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(lxxxvii)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(lxxxviii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(lxxxix)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cvi)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  5  t  during  a  time  period  specified  in  such  note. 
Enumerated  in  U.S.  note  ll(c)(cvii)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  15,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(cviii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxiv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxv)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxvi)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxxxvii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(cxlvi)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(cxlvii)  to  this  subchapter  and  entered  in  an  ag- 
gregate quantity  not  to  exceed  100  t  during  a  time  period  specified  in  such 
note. 

note  ll(c)(cxlviii)  to  this  subchapter 

note  ll(c)(cxHx)  to  this  subchapter  

note  ll(c)(cl)  to  this  subchapter  

note  ll(c)(ch)  to  this  subchapter  

note  ll(c)(cliii)  to  this  subchapter 

n  U.S.  note  ll(c)(lxxx)  to  this  subchapter  

n  U.S.  note  ll(c)(lxxxi)  to  this  subchapter  

note  ll(c)(lxxxii)  to  this  subchapter 

note  ll(c)(xcv)  to  this  subchapter  and  entered  in  an  aggre- 
to  exceed  1.472  t  during  a  time  period  specified  in  such 


n  U.S. 
n  U.S. 
n  U.S. 
n  U.S. 
n  U.S. 


n  U.S. 
n  U.S. 
ty  not 


Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 

gate  quant: 

note. 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 
Enumerated 

gate  quant 
Enumerated 
Enumerated 
Enumerated 

gate  quant 

note. 
Enumerated  in  U.S 
Enumerated  in  U.S 
Enumerated  in  U.S 
Enumerated  in  U.S 


n  U.S 
n  U.S 
n  U.S 
n  U.S 
n  U.S 


note  ll(c)(xcvi)  to  this  subchapter  

note  ll(c)(cxxiv)  to  this  subchapter  

note  ll(c)(cxxv)  to  this  subchapter  

note  ll(c)(cxxvi)  to  this  subchapter  

note  ll(c)(cxxvii)  to  this  subchapter  

n  U.S.  note  ll(c)(cxxiii)  to  this  subchapter  

n  U.S.  note  ll(c)(clvi)  to  this  subchapter  

n  U.S.  note  ll(c)(xciv)  to  this  subchapter  

n  U.S.  note  ll(c)(cxxii)  to  this  subchapter  

n  U.S.  note  ll(c)(cxliv)  to  this  subchapter  and  entered  in  an  aggre- 
ty  not  to  exceed  5  t  during  a  time  period  specified  in  such  note. 

n  U.S.  note  ll(c)(cxlv)  to  this  subchapter  

n  U.S.  note  ll(c)(ccii)  to  this  subchapter  

n  U.S.  note  ll(c)(cciii)  to  this  subchapter  and  entered  in  an  aggre- 
ty  not  to  exceed  100,000  t  during  a  time  period  specified  in  such 


note  ll(c)(cciv)  to  this  subchapter 
note  ll(c)(ccv)  to  this  subchapter  .. 
note  ll(c)(ccvi)  to  this  subchapter 
note  ll(c)(clv)  to  this  subchapter  .. 
Enumerated  in  U.S.  note  ll(c)(cxx)  to  this  subchapter  . 
Enumerated  in  U.S.  note  ll(c)(cxxi)  to  this  subchapter 
Enumerated  in  U.S.  note  ll(c)(cxli)  to  this  subchapter  . 


No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 


No  change 

No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 


No  change 

No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 


No  change 


No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 


No  change 

No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 


No  change 
No  change 
No  change 
"No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 

No  change 
No  change 
No  change 


No  change 
No  change 
No  change 
No  change 
No  change 
No  change 
No  change 


9903.77.71 
9903.77.72 
9903.77.73 


9903.77.74  ... 

9903.77.75  ... 

9903.77.76  ... 


9903.77.86 

9903.78.14 
9903.77.86 


No  change  I  No  change     No  change 


Enumerated  in  U.S.  note  ll(c)(cliv)  to  this  subchapter  No  change 

Enumerated  in  U.S.  note  ll(c)(cxci)  to  this  subchapter  No  change 

Enumerated  in  U.S.  note  ll(c)(cxcii)  to  this  subchapter  and  entered  in  an  aggre-     No  change 
gate  quantity  not  to  exceed  2,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(cxciv)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  50  t  during  a  time  period  specified  in  such  note. 

Enumerated  in  U.S.  note  ll(c)(cxcv)  to  this  subchapter 

Enumerated  in  U.S.  note  ll(c)(cxcvi)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  5,000  t  during  a  time  period  specified  in  such 
note. 

Enumerated  in  U.S.  note  ll(c)(cxciii)  to  this  subchapter  and  entered  in  an  aggre-     No  change     No  change     No  change 
gate  quantity  not  to  exceed  500  t  during  a  time  period  specified  in  such  note. 

Enumerated  in  U.S.  note  ll(c)(cxlii)  to  this  subchapter  

Enumerated  in  U.S.  note  ll(c)(ccvii)  to  this  subchapter  and  entered  in  an  aggre- 
gate quantity  not  to  exceed  5,000  t  during  a  time  period  specified  in  such 
note. 


No  change  j  No  change 
No  change  No  change 
No  change     No  change 


No  change 
No  change 


No  change 
No  change 


No  change      No  c  hange 
No  change     No  change 


No  change      No  (hange 
No  change      No  change 


Conforming  changes 
Subheading  9903.72.34 
Subheading  9903.72.57 
Subheading  9903.72.78 
Subheading  9903.73.01 
Subheading  9903.73.18 
Subheading  9903.73.35 
Subheading  9903.73.48 
Subheading  9903.73.55 
Subheading  9903.73.82 
Subheading  9903.73.88 
Subheading  9903.74.01 
Subheading  9903.74.12 
through  9903.77.86". 
Subheading  9903.74.18 


is  modified  by  inserting  at  the  end  thereof  ",  as  described  in  subheadings  9903.74.30  through  9903. 74. :n". 
is  modified  by  deleting  "9903.74.45"  and  by  inserting  in  Heu  thereof  "9903.74.47". 
is  modified  by  deleting  "9903.74.81"  and  by  inserting  in  lieu  thereof  "9903.75.11 '. 
is  modified  by  deleting  "9903.75.32"  and  by  inserting  in  lieu  thereof  "9903.75.59". 
is  modified  by  deleting  "9903.76.08"  and  by  inserting  in  lieu  thereof  "9903.76.20". 
is  modified  by  deleting  "9903.76.29"  and  by  inserting  in  lieu  thereof  "9903.76.36". 
is  modified  by  deleting  "9903.76.61"  and  by  inserting  in  lieu  thereof  "9903.76.80". 
is  modified  by  deleting  "9903.76.90"  and  by  inserting  in  lieu  thereof  "9903.77.01". 
is  modified  by  deleting  "9903.77.33"  and  by  inserting  in  lieu  thereof  "9903.77.42". 
is  modified  by  inserting  at  the  end  thereof  ",  as  described  in  subheading  9903.77.50" 
is  modified  by  deleting  "9903.77.67"  and  by  inserting  in  lieu  thereof  "9903.77.76". 
is  modified  by  deleting  "subheading  9903.77.85"  and  by  inserting  in  lieu  thereof  "subheadings  9903  77.8.5 

is  modified  by  deleting  "9903.78.13"  and  by  inserting  in  lieu  thereof  "9903.78.14". 
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Proclamation  7585  of  August  28,  2002 

To  Implement  an  Agreement  Regarding  Imports  of  Line  Pipe 
Under  Section  203  of  the  Trade  Act  of  1974 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  On  February  18,  2000,  pursuant  to  section  203  of  the  Trade  Act  of 
1974,  as  amended  (the  "Trade  Act")  (19  U.S.C.  2253),  the  President  issued 
Proclamation  7274,  which  imposed  additional  duties  on  certain  circular 
welded  carbon  quality  line  pipe  (line  pipe)  provided  for  in  subheadings 
7306.10.10  and  7306.10.50  of  the  Harmonized  Tariff  Schedule  of  the  United 
States  (HTS)  (safeguard  measure)  for  a  period  of  3  years  plus  1  day,  with 
the  first  9000  short  tons  of  imports  that  are  the  product  of  each  supplying 
coimtry  excluded  from  the  increased  duty  during  each  year,  and  with  annual 
reductions  in  the  rate  of  duty  in  the  second  and  third  years. 

2.  Section  203(a)(3)(E)  of  the  Trade  Act  (19  U.S.C.  2253(a)(3)(E))  authorizes 
the  President  to  negotiate,  conclude,  and  carry  out  agreements  with  foreign 
coxmtries  limiting  the  export  from  foreign  countries  and  the  import  into 
the  United  States  of  an  imported  article  with  regard  to  which  the  U.S. 
International  Trade  Conunission  has  made  an  affirmative  finding  regarding 
serious  injury,  or  the  threat  thereof.  Section  203(f)(1)  of  the  Trade  Act 
(19  U.S.C.  2253(f)(1))  authorizes  the  President,  if  action  under  section  203 
takes  effect  with  regard  to  an  imported  article,  to  negotiate  agreements 
of  the  type  described  in  subsection  (?)(3)(E)  and,  after  such  agreements 
take  effect,  suspend  or  terminate,  in  whole  or  in  part,  any  action  previously 
taken. 

3.  The  United  States  Trade  Representative,  pursuant  to  sections  141(c)(1)(C) 
and  203(f)(1)  of  the  Trade  Act  (19  U.S.C.  2171(c)(1)(C)  and  2253(f)(1)).  nego- 
tiated an  agreement  with  the  Republic  of  Korea  (Agreement)  limiting  the 
export  from  Korea  and  import  into  the  United  States  of  line  pipe  through 
the  imposition  of  a  tariff-rate  quota,  to  take  effect  on  September  1,  2002. 
The  agreement  was  signed  on  July  29,  2002. 

4.  Pursuant  to  sections  203(a)(3)(E)  and  203(f)  of  the  Trade  Act  (19  U.S.C. 
2253(a)(3)(E)  and  2253(f)),  I  am  replacing  the  additional  duties  and  9000 
short  ton  exclusion  applicable  to  imports  of  line  pipe  from  Korea  with 
a  tariff-rate  quota,  on  a  quarterly  basis,  to  take  effect  beginning  on  September 
1,  2002. 

5.  Section  604  of  the  Trade  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  HTS  the  substance  of  the  relevant  provisions  of  that 
Act,  and  of  other  acts  affecting  import  treatment,  and  actions  thereunder. 
including  the  removal,  modification,  continuance,  or  imposition  of  any  rate 
of  duty  or  other  import  restriction. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  under  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  but  not  limited  to  sections 
203  and  604  of  the  Trade  Act,  do  proclaim  that: 

(1)  In  order  to  establish  a  tariff-rate  quota  to  carry  out  the  Agreement, 
subchapter  ID  of  chapter  99  of  the  HTS  is  modified  as  provided  in  the 
Annex  to  this  proclamation. 
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(2)  Any  provision  of  previous  proclamations  and  Executive  Orders  that 
is  inconsistent  with  the  actions  taken  in  this  proclamation  is  superseded 
to  the  extent  of  the  inconsistency. 

(3)  The  modifications  to  the  HTS  made  by  this  proclamation  shall  be 
effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for 
consvmiption,  on  or  after  12:01  a.m.  eastern  daylight  time,  on  September 
1,  2002,  and  shall  continue  in  effect  as  provided  in  subchapter  III  of  chapter 
99  of  the  HTS,  imless  such  actions  are  earlier  expressly  modified  or  termi- 
nated. Effective  at  the  close  of  March  1,  2004,  or  such  other  date  that 
is  1  year  from  the  close  of  the  safeguard  measm-e,  the  modifications  to 
the  HTS  established  in  this  proclamation  and  by  Proclamation  7274  shall 
be  deleted  from  the  HTS. 

IN  WITNESS  WHEREOF,  I  have  hereimto  set  my  hand  this  twenty-eighth 
day  of  August,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  himdred  and  twenty- 
seventh. 


(^ 


Billing  code  3195-01-P 
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ANNEX 


Effective  with  respect  to  goods  entered,  or  withdrawn  from  warehouse  for  consumption,  on  or  after 
September  1,  2002,  and  prior  to  the  close  of  March  1,  2003,  the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTS)  is  modified  as  set  forth  herein,  with  the  material  in  the  new  tariff  provisions  being 
inserted  in  the  columns  labeled  "Heading/Subheading",  "Article  Description",  "Rates  of  Duty  1- 
General",  "Rates  of  Duty  1  -Special",  and  "Rates  of  Duty  2",  respectively. 

1.  The  superior  text  to  subheadings  9903.72.20  through  9903.72.25  is  modified  by  deletmg  -of  Canada  or 
of  Mexico"  and  by  inserting  in  lieu  thereof  "of  Canada,  of  Mexico  or  of  any  country  enumerated  in  note 
10  to  this  subchapter". 

2.  Subheadings  9903.72.24  and  9903.72.25  are  deleted  and  the  following  new  material  is  inserted  in  lieu 
thereof 


[Welded 
[If.. 


y9().'?.7.V24 


9903.73.25 


9903.73.26 


9903.73.27 


:] 


'Articles  the  product  of  Korea: 

If  entered  during  the  period  March  1 , 
2002,  through  August  31,  2002,  in  an 
aggregate  quantity  not  in  excess  of 
8.164,663  kg,  after  which  no  such 
goods  the  product  of  such  country  may 
be  entered  during  the  remainder  of  such 
period  under  this  subheading 

If  entered  during  the  period  September 
1 .  2002,  through  November  30,  2002, 
inclusive,  in  an  aggregate  quantity  not 
in  excess  of  3  i  ,75 1 ,733  kg,  after  which 
no  such  goods  the  product  of  such 
country  may  be  entered  during  the 
remainder  of  such  period  under  this 
subheading 

If  entered  during  the  period  December  1 , 
2002.  through  March  I,  2003,  inclusive, 
m  an  aggregate  quantity  not  in  excess  of 
3 1 ,75 1 ,733  kg  plus  any  remaining  quan- 
tity from  the  quantity  specified  in  sub- 
heading 9903.73.25  after  the  total  quan- 
tities entered  under  such  subheading  are 
subtracted  therefrom,  after  which  no 
such  goods  the  product  of  such  country 
may  be  entered  during  the  remainder  of 
such  period  under  this  subheading 


Other. 


No  change 


No  change 


No  change 

The  rate  pro- 
vided in  the 
Rates  of  Duty  1 
General  subcol- 
umn  for  the  ap- 
plicable sub- 
heading 
(7306  10.10  or 
7306.10.50) 
+  11% 


No 
change 


No 
cl\angc 


No  change 


No  change 


No 
change 


No  change 
No  change 
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Other; 

9903.73.28 

In  aggregate  quantities  from  each  other 

supplying  country  not  in  excess  of 

8, 164,663  kg,  the  foregoing  the  product 

of  such  country 

No  change 

No 

No  change 

change 

9903.73.29 

Other 

The  rate  pro- 
vided in  the 

The  rate 
provided  in 

Rates  of  Duty  1 

Rates  of 

General  subcol- 
umn  for  the  ap- 
plicable sub- 
heading 
(7306. 10. 10  or     : 

Duty  2  col- 
umn for  the 
applicable 
subheading 
(7306.IO.ro 

- 

7306.10.50) 

or  7306.10.50) 

-11% 

+  21%" 
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55699 

25 53463,  55703,  55706 

39 49858,  49859,  49861, 

50345,  50347,  50764,  50791 , 
50793,  50799,  51065.  51068, 
51069,  51459,  52394,  52396, 
52398,  52401,  52404,  52858, 
52860,  53296,  53398,  53410, 
53422,  53434,  53465,  53467, 
53469,  53471,  53473,  53475, 
53478,  53480,  53731 ,  53733, 
54259,  54333,  54336,  54338, 
55106,  55108,  55710,  55712, 
55714,  55716 

71 51070,51071,51072, 

51073.  51074,  53299,  53482, 

53876,  53877,  54086,  54700, 

55111 

95 55718 

97 54727,  54728,  54730, 

54731,55111,55113 

121 54320,  54946 

125 54320,54946 

135 54320,54946 

330 54060 

Proposed  Rules: 

25 54379,  54380,  54591 

39 50383,  51147,  51785, 

51787,  51789,  51791,  51794, 
51797,  52894,  52896,  52898, 
52899,  53523,  53525,  53527, 
53529,  53761,  53763,  53893, 
54381,  54384,  54591,  54593, 
54596,  54597,  55357,  55360, 
55362,  55365,  55368,  55372, 
55732,  55735,  55737,  55739, 
55742 

71 51149,53531,  53533, 

53534,  53535,  53536,  53537, 

53538,  53895,  53896,  53897, 

53898,  54599,  54976,  54977, 

55180,  55917 

121 54591 

125 54591 

135 54591 

413 54978 

415 54978 

417 54978 

15CFR 

50 54950 

732 54952 

736 54952 

738 55594 

740 55594 

742 55594 

744 55594 

758 54952 

764 54952 

766 54952 

772 54952,55594 

774 50348,55594 

902 50292,51074 

Proposed  Rules: 

Ch.  VII 54136 

303 55375 

801 54748 

930 51800 

17  CFR  I 

41 53146 

242 53146 

Proposed  Rules: 

1 52641 

15 50608 

190 52641 


230 50326 

232 51508 

240 50326,51508 

242 51510 

249 51508 

18  CFR 

375 52406 

381 54086 

385 52410 

390 52406 

Proposed  Rules: 

2 51516 

35 54749,  55376 

101 51150 

201 51150 

284 54387 

352 51150 

19  CFR 

4 52861 

102 51751 

122 51928,  54023,  55720 

132 55722 

163 55722 

177 53483,54733 

Proposed  Rules: 

4 51519 

12 51800 

101 54137 

113 51519 

20  CFR 

Proposed  Rules: 

408 55744 

21  CFR 

5 53305 

16 53305 

510 50802,  51079,  51080 

520 50596,  51080,  54954 

529 51079 

558 51080,51081 

1301 51988 

Proposed  Rules: 

1 54138 

5 53324 

16 53324 

201 52429,  54139 

343 54139 

872 52901 

22  CFR 

41 50349 

42 51752,55319 

196 50802 

23  CFR 

Proposed  Rules: 

450 53326 

630 51802,55376 

24  CFR 

5 53450 

200 52378 

202 53450 

203 52378 

903 51030 

3284 52832 

Proposed  Rules: 

203 54308,54312 

234 54316 

236 52526 

902 53276 

903 53276 


985 53276 

25  CFR 

39 52828 

112 54733 

116 54733 

121 54733 

123 54733 

125 54733 

154 54733 

156 54733 

178 54733 

243 54733 

Proposed  Rules: 

170 51328 

26  CFR 

1 49862,  52862,  54087. 

54735 

301 49862,53878 

602 54087 

Proposed  Rules: 

1  49892,  50386,  50510, 

50840,  53327,  53644,  54388 

31 50386 

41 53539 

48 53539 

145 53539 

301 50840 

27  CFR 

Proposed  Rules: 

7 54388 

9 51156 

28  CFR 

16 51754,  51755,51756 

79 51422 

542 50804 

811 54093 

812 54098 

Proposed  Rules: 

79 51440 

29  CFR 

1626 52431 

1910 51524 

1926 50610,54103 

4022 53307 

4044 53307 

Proposed  Rules: 

1910 54389,  55181 

1926 53644 

30  CFR 

250 51757 

Proposed  Rules: 

915 52659,52662 

917 53539 

936 54979 

943 52664 

948 53542 

32  CFR 

3 54955 

320 55723 

806b 53879 

33  CFR 

6 51082 

100 53308,  53735,  54105, 

54340,54341,54343 

117 50349,  51761,  55115 

125 51082 

160 53735,55115 


161 53740 

165 50351,  51083,  51761, 

52606,  52607,  52609,  52864, 

53310,  53499,  53501,  54106, 

54735,  55120,  55724 

167 53740 

Proposed  Rules: 

Ch.  1 50840 

2 52906 

26 52906 

62 52906 

64 52906 

95 52906 

100 52906 

117 50842,  50842,  51157 

120 52906 

148 53764 

149 53764 

150 53764 

155 51159 

165  ....r..... 50846,  52906,  55184 

167 54981 

334 50389,50390 

385 ...50340,55377 

34  CFR 

222 53680 

Proposed  Rules: 

200 50986 

600 51720 

668 51036,51720 

673 51720 

674 51036 

675 51720 

682 51036,51720 

685 51036,51720 

690 51720 

694 51720 

36  CFR 

242 50597,54572 

Proposed  Rules: 

61 52532 

242 50619 

38  CFR 

4 54345 

8 54737 

9 52413 

Proposed  Rules: 

4 54394 

39  CFR 

111 53454,53880 

927 50353 

Proposed  Rules: 

111 53328,54397 

40  CFR 

19 53743 

27 53743 

51 50600 

52 50602,  51461,  51763, 

52414,52416,52611,  52615, 
53312,  53314,  54349,  54574, 
54739,  54741,  54957,  54959, 
54961,  54963,  54965,  55121. 
55125,  55129,  55321,  55726 

60 55125 

63 52616 

70 55129 

72 53503 

75 53503 

80 54743 

81 50805,  53882,  54574, 
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54580 

86 51464 

93 50808 

180 50354,  51083,  51088, 

51097,  51102,  52866,  53505, 

54108,54111,  54119,  54351, 

54583,  55132,  55137,  55150, 

55323,55331,55339 

260 52617 

261 54124 

271 51478,  51765,  53886, 

53889 

272 49864 

281 53743,55160 

300 53317,  53506,  53507, 

54744,  55728 

302 54846 

Proposed  Rules: 

49 51802 

51 51525 

52 49895,  49897,  50391, 

50847,  51527,  51803,  52433, 
52665,  52666,  52913,  53329, 
53765,  54159,  54399,  54601, 
54758,  54759,  54992,  54993, 
55186,  55187,  55378,  55757 

55 53546 

60 55186 

63 51928,  52674,  52780, 

54399,54400 

70 55187 

81 52666,54601 

85 51402 

86 51402,  52696,  53060 

90 53050 

122 51527 

194 51930,  53330,  53331 

262 52674 

271 51803,53899 

272 49900 

300 51528,  52918,  53332, 

54602,  55187 

403 52674 

450 51527 

1045 53050 

1051 53050 

1068 53050 

41  CFR 

Ch.  301 56160 

102-192 54132 

301-11 56160 

42  CFR 

68d 50622 


405 49982,52092 

410 52092 

412 49982,55954 

413 49982,  55954 

419 52092 

438 54532 

476 55954 

485 49982 

Proposed  Rules: 

72 54605 

400 54534 

405 53644,  54534 

410 53644 

419 53644 

426 54534 

44  CFR 

62 51768 

64 50817,  54588 

65 50362,  53745,  53747, 

54700 

67 53750 

Proposed  Rules: 

67 53766,53767 

206 56130 

207 56130 

45  CFR 

160 53182 

164 53182 

672 55728 

Proposed  Rules: 

13 52696 

674 54993 

46  CFR 

71 55162 

115 55162 

126 55162 

167 55162 

169 55162 

176 55162 

Proposed  Rules: 

Ch.  1 54759 

7 52906 

28 52906 

67 51804 

221 50406,  54760 

47  CFR 

25 51105.51110,53508 

54 50602 

73 50603,  50819,  50820, 

50821,  50822,  51115,  51769, 


52873,  52874,  52875,  52876, 

52877,  52878,  53752.  53892. 

55729 

74 53754 

76 53892 

78 53754 

100 51110 

Proposed  Rules: 

25 53551 

64 54761 

73 50850,  50851,  50852, 

52920,  52921,  52922,  52923. 

52924,  52925,  53769,  53899, 

53900,  53901,  53902,  53903 

76 53903 

48  CFR 

1 56116,  55126 

2 56117,  56120.  56122 

4 56122 

5 56122 

7 56117,  56122 

8 56117 

12 56120 

13 56120 

16 56117 

17 56117 

19 56120.  56122 

22 56123,  56126 

25 56120.  56123 

36 56126 

52 56117,  56122,  56123, 

56124.  56126 

53 56122 

237 55730 

1804 50823 

1813 50823 

1815 50823 

1819 50824 

1825 50823 

1852 50823 

Proposed  Rules: 

8 55680 

12 55676 

23 55670 

31 55682,  55686 

32 55676 

42 55680 

52 55670,  55676 

49  CFR 

1 52418,  54745 

7 54746 

10 54746 


107 51626 

171  51626.  53118,  54967 

172 51626,  53118,  54967 

173 51626,  53118  54967 

177 51626.  53118  54967 

178 51626.  53118  54967 

179 51626 

180 51626 

192 50824 

350 55162 

392 55162 

393 51770,  53048 

541 53756 

1135 55166 

1137 55166 

1503 51480 

Proposed  Rules: 

571 51928 

594 53552 

50  CFR 


17 

51116. 

52419,  52420 

52879 

54026,  54968 

20 

.54702 

55624,  55660 

92  . 

53511 

100  .... 

54572 

216  

49869 

600 

55166 

622 

.50367.  51074 

648 

50292. 

50368.  50604 
53520.  54747 

660 

.49875. 

50835.  52889. 

52891 

52892.  55166 

679 

.49877, 

50604.  51129, 

51130 

51499, 

53321.  55170, 
55730 

Proposed 

Rules: 

17 

50626. 

51530.  51948. 

53396 

54262. 

54607,  54761. 

54763 

54764. 

54766.  55064, 
55758 

20   

53690 

100 

50619 

226 

.51530,  55767 

300 

54767 

600 

52926 

52927,  54161. 
54767 

622 

,53769.  53771 

648 

.54609 

,  55191,  55192 

660 

679 

.52928,  52929 
..54610,  54767 

IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 


RULES  GOING  INTO 
EFFECT  AUGUST  30, 
2002 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Commodity  Exchange  Act: 
Fees  for  review  of  the  rule 
enforcement  programs  of 
contract  markets  and 
registered  futures 
association:  published  7-1- 
02 

DEFENSE  DEPARTMENT 

Acquisition  regulations: 
Security  functions  at  military 
installations  or  facilities: 
published  8-30-02 
Federal  Acquisition  Regulation 
(FAR): 

Temporary  emergency 
procurement  authority: 
published  8-30-02 

Veterans  Entrepreneurship 
and  Small  Business 
Development  Act  of  1999: 
implementation;  published 
8-30-02 

ENVIRONMENTAL  I 

PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

California:  published  7-1-02 
Air  quality  planning  purposes: 
designation  of  areas: 
Kentucky;  published  7-31-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  Acquisition  Regulation 
(FAR): 
Temporary  emergency 

procurement  authority; 

published  8-30-02 
Veterans  Entrepreneurship 

and  Small  Business 

Devekjpment  Act  of  1999; 

implementatk>n;  published 

8-30-02 

NATIONAL  AERONAUTICS 
AND  SPACE 
ADMINISTRATION 

Federal  Acquisitron  Regulation 
(FAR): 

Temporary  emergency 
procurement  authority; 
published  8-30-02 

Veterans  Entrepreneurship 
and  Small  Business 
Devekjpment  Act  of  1999; 


implementation;  published 
8-30-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Barry  Aviation,  LLC: 
published  8-16-02 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Uniform  Traffic  Control 
Devices  Manual — 
Retroreflective  sign  and 
pavement  marking 
materials:  color 
specifications:  published 
7-31-02 

TRANSPORTATION 
DEPARTMENT 

National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Interior  trunk  release: 
published  4-22-02 

TREASURY  DEPARTMENT 
Customs  Service 

Tariff-rate  quotas: 
Worsted  wool  fabrics: 
licenses:  published  8-30- 
02 

VETERANS  AFFAIRS 
DEPARTMENT 

Disabilities  rating  schedule: 
Skin:  published  7-31-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Animal  and  Plant  Health 
Inspection  Service 

Interstate  transportation  of 
animals  and  animal  products 
(quarantine): 

Tuberculosis  in  cattle  and 
bison — 

State  and  area 
classifications: 
comments  due  by  9-5- 
02;  published  8-6-02 
[FR  02-19769] 

AGRICULTURE 
DEPARTMENT 

Grain  Inspection,  Paclcers 
and  Stockyards 
Administration 

Practice  and  procedure: 
Offkiial  inspection  and 
v/eighing  services; 
exceptions  to  geographic 
areas;  comments  due  by 


9-3-02;  published  7-3-02 
[FR  02-16639] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Alaska;  fisheries  of 
Exclusive  Economic 
Zone — 

Bering  Sea  and  Aleutian 
Islands  groundfish; 
comments  due  by  9-3- 
02;  published  7-5-02 
[FR  02-16812] 
Magnuson-Stevens  Act 
provisions — 
Domestic  fisheries; 
exempted  fishing 
permits;  comments  due 
by  9-5-02;  published  8- 
21-02  [FR  02-21316] 
Ocean  and  coastal  resource 
management: 

Coastal  Zone  Management 
Act  Federal  consistency 
regulations;  comments 
due  by  9-3-02;  published 
7-2-02  [FR  02-16417] 

COMMODITY  FUTURES 
TRADING  COMMISSION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Futures  commission 
merchants  and 
introducing  brokers; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 
Security  futures  products: 
Large  trader  reports; 
reporting  levels; 
comments  due  by  9-4-02; 
published  8-5-02  [FR  02- 
19608] 

DEFENSE  DEPARTMENT 
Engineers  Corps 

Danger  zones  and  restricted 

areas: 

Bangor,  WA;  Naval 
Submarine  Base  Bangor; 
comments  due  by  9-3-02; 
published  8-2-02  [FR  02- 
19589] 

Narragansett  Bay  East 
Passage,  Coddington 
Cove,  Rl;  Newport  Naval 
Station;  comments  due  by 
9-3-02;  published  8-2-02 
[FR  02-19588] 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 
Improving  academk: 
achievement  of 


disadvantaged  chikjren; 
administration  of  Title  1 
programs;  comments  due 
by  9-5-02;  published  8-6- 
02  [FR  02-19539] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Chlorine  and  hydrochloric 

acid  emissions  from 

chlorine  production; 

comments  due  by  9-3-02; 

published  7-3-02  [FR  02- 

15874] 
Mercury  emissions  from 

mercury  cell  chlor-alkali 

plants;  comments  due  by 

9-3-02;  published  7-3-02 

[FR  02-15873] 
Air  pollution  control: 
State  operating  permits 

programs — 

Califomia;  comments  due 
by  9-3-02;  published  7- 
24-02  [FR  02-18715] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-5-02;  published  8-6-02 

[FR  02-19794] 
Louisiana;  comments  due  by 

9-3-02;  published  8-2-02 
-    [FR  02-19441] 

Texas;  comments  due  by  9- 

3-02;  published  8-1-02 

[FR  02-19438] 
Hazardous  waste  program 
authorizations: 
New  York;  comments  due 

by  9-3-02;  published  8-1- 

02  [FR  02-18990] 

FEDERAL  DEPOSIT 
INSURANCE  CORPORATION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 

FEDERAL  RESERVE 
SYSTEM 

Cun-ency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementatron— 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identifk:atk}n  programs; 


VI 
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comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 
Law  and  order  on  Indian 
Reservations: 
Santa  Fe  Indian  School 
property;  Court  of  Indian 
Offenses  establishment; 
comments  due  by  9-3-02; 
published  7-2-02  [FR  02- 
16635] 
INTERIOR  DEPARTMENT 
Rsh  and  WIMIIfa  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Rk>  Grande  silvery 
minnow;  comments  due 
by  9-4-02;  published  6- 
6-02  [FR  02-14141] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Federal  claims  collection; 
comments  due  by  9-3-02; 
published  7-5-02  [FR  02- 
16703] 

NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Cun-ency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementatron — 

Banks,  savings 
associations,  and  credit 
unions;  customer 
identifk^tion  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
PERSONNEL  MANAGEMENT 
OFFICE 

Prevailing  rate  systems; 
comments  due  by  9-3-02; 
published  8-1-02  [FR  02- 
19463] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementatior>— 
Broker-dealers;  customer 
identifk:ation  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 
Mutual  funds;  customer 
identrfk:ation  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 
Securities: 
Financial  information  quality 
enhancement  framework; 
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auditing  process  oversight 
improvement;  comments 
due  by  9-3-02;  published 
7-5-02  [FR  02-16539] 

Standardized  options; 
exemptkHis;  comments 
due  by  9-3-02;  published 
8-1-02  [FR  02-19393] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Drawbridge  operatkxis: 
Delaware;  comments  due  by 

9-5-02;  published  8-6-02 

[FR  02-19846] 
Rorida;  comments  due  by 

9-5-02;  published  8-6-02 

[FR  (»-1984^ 
Massachusetts;  comments 

due  by  9-3-02;  published 

7-3-02  [FR  02-16750] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 

by  9-6-02;  published  8-7- 

02  [FR  02-19876] 
Pratt  &  Whitney;  comments 

due  by  9-3-02;  published 

7-3-02  [FR  02-16675] 
Rockwell  Collins,  Inc.; 

comments  due  by  9-6-02; 

published  7-10-02  [FR  02- 

17307] 
Stemme  GmbH  &  Co.  KG; 

comments  due  by  9-3-02; 

published  8-2-02  [FR  02- 

19570] 
Class  D  airspace;  comments 
due  by  9-6-02;  published  7- 
23-02  [FR  02-18471] 
Class  E5  airspace;  comments 
due  by  9-6-02;  published  8- 
7-02  [FR  02-19555] 
Noise  certifk:ation  standards: 
Subsonic  jet  airplanes  and 

subsonic  transport 

category  large  airplanes; 

comments  due  by  9-6-02; 

published  7-8-02  [FR  02- 

15835] 

TRANSPORTATION 
DEPARTMENT 
Maritime  Administration 

Marine  carriers  and  related 
activities: 

Time  charters;  general 
approval;  comments  due 
by  9-3-02;  published  8-2- 
02  [FR  02-19593] 
TREASURY  DEPARTMENT 
Comptroller  of  the  Currency 

Cunency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 


Banks,  savings 
associations,  and  credit 
unions;  customer 
klentifk»tk>n  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Excise  taxes: 
Highway  vehicle;  definition; 
comments  due  by  9-4-02; 
published  6-6-02  [FR  02- 
14231] 
Income  taxes: 
Modified  guaranteed 
contracts;  guidance  under 
Small  Business  Job 
Protectkxi  Act;  puWk: 
hearing;  comments  due 
by  9-3-02;  published  6-3- 
02  [FR  02-13848] 
TREASURY  DEPARTMENT 
Currency  and  foreign 
transactk)ns;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act;, 
implementation — 
Banks,  credit  unk>ns,  and 
trust  companies  that  do 
not  have  Federal 
functional  regulator; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18193] 
Banks,  savings 
associations,  and  credit 
unions;  customer 
identificatk)n  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 
Broker-dealers;  customer 
identifrcation  programs: 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18192] 
Futures  commission 
merchants  and 
introducing  brokers; 
customer  identification 
programs;  comments 
due  by  9-6-02; 
published  7-23-02  [FR 
02-18195] 
Mutual  funds;  customer 
identification  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18194] 
TREASURY  DEPARTMENT 
Thrift  Supervision  Office 
Currency  and  foreign 
transactions;  financial 
reporting  and  recordkeeping 
requirements: 
USA  PATRIOT  Act; 
implementation — 
Banks,  savings 
associations,  and  credit 


unkjns;  customer 
identifk^ition  programs; 
comments  due  by  9-6- 
02;  published  7-23-02 
[FR  02-18191] 


UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  cun-ent 
sessk)n  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjurKtun 
with  "P  L  U  S"  (Public  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  httpJ/ 
www.  nara.gov/fedreg/ 
plawcun.html. 

The  text  of  laws  is  not 
put>lished  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Offk%,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tt\e  Internet  from 
GPO  Access  at  http:// 
www.acxxss.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  ttie  Clear  Creek 
County,  Cotorado,  Publk: 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21 ,  2002: 
116  Stat.  1050) 

H.R.  309/P.L.  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug  21,  2002; 
116  Stat   1051) 

H.R.  601/P.L.  107-213 

To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug   21, 
2002;  116  Stat.  1052) 

H.R.  1384/P.L.  107-214 

Long  Walk  National  Histonc 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat    1053) 

H.R.  1456rt».L.  107-215 

Booker  T  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug 
21,  2002;  116  Stat,  1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wilderness  and 
Protection  Area  Act  (Aug  21, 
2002;  116  Stat.  1055) 
H.R.  206a/P.L  107-217 
To  revise,  codify,  and  enact 
without  substantive  cfiange 
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certain  general  and  permanent 
laws,  related  to  public 
buildings,  properly,  and  works, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Works".  (Aug. 
21,  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  Natk>nal  Historical 
Park  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  244(VP.L  107-219 

To  rename  Wolf  Trap  Farm 
Park  as  "Wolf  Trap  rational 
Park  for  the  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 


H.R.  2441/P.L.  107-220 

To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 
Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343yP.L.  107-222 
To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 


H.R.  338Q/P.L.  107-223 

23  To  autfwrize  the  Secretary 
of  the  Interior  to  issue  right-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
National  Parit.  (Aug.  21,  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 
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Presidential  Documents 


Prodamatioii  7586  of  August  28,  2002 

To  Modify  Ehity-Free  Treatment  Under  the  Generalized 
System  of  Preferences  for  Argentina 


By  the  President  of  the  United  States  of  America 

A  Proclamation 

1.  Section  503(c)(2)(C)  of  the  Trade  Act  of  1974,  as  amended  (the  "1974 
Act")  (19  U.S.C.  2463(c)(2)(C)),  provides  that  a  country  that  is  no  longer 
treated  as  a  beneficiary  developing  country  with  respect  to  an  eligible  article 
may  be  redesignated  as  a  beneficiary  developing  country  with  resf)ect  to 
such  article  if  imports  of  such  article  from  such  coimtry  did  not  exceed 
the  competitive  need  limitations  in  section  503(c)(2)(A)  of  the  1974  Act 
(19  U.S.C.  2463(c)(2)(A))  during  the  preceding  calendar  year. 

2.  Section  503(c)(2)(F)  of  the  1974  Act  (19  U.S.C.  2463(c)(2)(F))  provides 
that  the  President  may  disregard  the  competitive  need  limitation  provided 
in  section  503(c)(2)(A)(i)(n)  (19  U.S.C.  2463(c)(2){A)(i)(n))  with  respect  to 
any  eligible  article  from  any  beneficiary  developing  country  if  the  aggregate 
appraised  value  of  the  imports  of  such  article  into  the  United  States  during 
the  preceding  calendar  year  does  not  exceed  an  amount  set  forth  in  section 
503(c)(2)(F)(ii)  (19  U.S.C.  2463(c)(2)(F)(ii)). 

3.  Pursuant  to  section  503(c)(2)(C)  of  the  1974  Act,  I  have  determined  that 
Argentina  should  be  redesignated  as  a  beneficiary  developing  country  with 
respect  to  certain  eligible  articles  that  previously  had  been  imported  in 
quantities  exceeding  the  competitive  need  limitations  of  section  503(c)(2)(A). 

4.  Pursuant  to  section  503(c)(2)(F)  of  the  1974  Act,  I  have  determined  that 
the  competitive  need  limitation  provided  in  section  503(c)(2)(A)(i)(n)  should 
be  waived  with  respect  to  certain  eligible  articles  from  Argentina. 

5.  Section  604  of  the  1974  Act  (19  U.S.C.  2483)  authorizes  the  President 
to  embody  in  the  Harmonized  Tariff  Schedule  of  the  United  States  (HTS) 
the  substance  of  the  relevant  provisions  of  that  Act,  and  of  other  acts 
affecting  import  treatment,  and  actions  thereunder,  including  the  removal, 
modification,  continuance,  or  imposition  of  any  rate  of  duty  or  other  import 
restriction. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  acting  imder  the  authority  vested  in  me  by  the  Constitution 
and  the  laws  of  the  United  States,  including  section  301  of  title  3,  United 
States  Code,  and  title  V  and  section  604  of  the  1974  Act,  do  proclaim 
that: 

(1)  In  order  to  provide  that  Argentina,  which  has  not  been  treated  as 
a  beneficiary  developing  coimtry  with  respect  to  certain  eligible  articles, 
should  be  redesignated  as  a  beneficiary  developing  country  with  respect 
to  those  articles  for  purposes  of  the  GSP: 

(a)  general  note  4(d)  to  the  HTS  is  modified  as  provided  in  section  A 
of  the  Annex  to  this  proclamation. 

(b)  th6  Rates  of  Duty  1 -Special  subcolunm  for  each  of  the  HTS  subheadings 
enumerated  in  section  B  of  the  Aimex  to  this  proclamation  is  modified 
as  provided  in  such  section. 

(2)  A  waiver  of  the  application  of  section  503(c)(2)(A)  (i)(n)  of  the  1974 
Act  shall  apply  to  the  eligible  articles  in  the  HTS  subheadings  and  to 
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the  beneficiary  developing  country  listed  in  section  C  of  the  Annex  to 
this  proclamation. 

(3)  Any  provisions  of  previous  proclamations  and  Executive  Orders  that 
are  inconsistent  v»?ith  the  actions  taken  in  this  proclamation  are  superseded 
to  the  extent  of  such  inconsistency. 

(4)  The  modifications  made  by  the  Annex  to  this  proclamation  shall  be 
effective  with  respect  to  articles  entered,  or  withdrawn  from  warehouse 
for  consumption,  on  or  after  the  15th  day  after  the  publication  of  this 
proclamation  in  the  Federal  Register. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  twenty-eighth 
day  of  August,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the 
Independence  of  the  United  States  of  America  the  two  hundred  and  twenty- 
seventh. 


(^ 
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Annex 

Modifications  to  the  Harmonized  Tariff 
.  -     Schedule  of  the  United  States  (HTS) 

Effective  with  respect  to  articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after  the  fifteenth  day  after 
the  publication  of  this  proclamation  in  the  Federal  Register. 

Section  A.   General  note  4(d)  to  the  HTS  is  modified  by: 

(1)   deleting  the  following  subheadings  and  Argentina  set  out 
opposite  such  subheading: 

4107.99.70 
4107.99.80 
4112.00 .60 
4113.90.60 
4114.20.70 
4205.00.60 
7115.90.40 


0813.30.00 

4101.90.70 

4107 

11 

50 

4107 

.19 

80 

1005.90.20 

4103.20.20 

4107 

.11 

60 

4107 

.91 

50 

1005.90.40 

4104.11.40 

4107 

11 

70 

4107 

91 

60 

1007.00.00 

4104.11,50 

4107 

11 

80 

4107 

91 

70 

2305.00.00 

4104.19.40 

4107 

12 

50 

4107 

91 

80 

4101.20.40 

4104.19.50 

4107 

12 

60 

4107 

92 

50 

4101.20.70 

4104.41.40 

4107 

12 

70 

4107 

92 

60 

4101.50.40 

4104.41.50 

4107 

12 

80 

4107 

92 

70 

4101.50.70 

4104.49.40 

•4107 

19 

60 

4107 

92 

80 

4101.90.40 

4104.49.50 

4107 

19 

70 

4107 

99 

60 

(2)   deleting  Argentina  set  out  opposite  the  following 
subheadings : 


1602.50.20 
3204.12.20 


3204.12.30 
3204.12.45 


3204.12.50 
3806.30.00 


4101.20.50 
4101.50.50 


4101.90.50 
7115.90.30 


Section  B.   For  the  following  provisions,  the  Rates  of  Duty 
1-Special  subcolumn  is  modified  by  deleting  the  symbol  "A*"  and 
inserting  an  "A"  in  lieu  thereof. 
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4104.49.40 

4107 

19 

60 

4107 

92 

80 
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70 
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99 

60 

Section  C.   HTS  subheading  and  country  for  which  the  competitive 
need  limitation  provided  in  section  503(c)  (2)  (A)  (i)  (II)  is 
waived. 

2305.00.00  Argentina 
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Executive  Order  13273  of  August  21,  2002 

Further  Amending  Executive  Order  10173,  as  Amended,  Pre- 
scribing Regulations  Relating  to  the  Safeguarding  of  Vessels, 
Harbors,  Ports,  and  Waterfront  Facilities  of  the  United  States 


SS 

1 

7 
0 


SE 


By  the  authority  vested  in  me  as  President  by  the  Constitution  and  the 
laws  of  the  United  States  of  America,  including  section  1  of  title  II  of 
the  Act  of  June  15,  1917,  as  amended  (50  U.S.C.  191)  (the  "Act"),  and 
in  addition  to  the  finding  in  Executive  Order  10173  of  October  18,  1950, 
and  any  other  declaration  or  finding  in  force  under  section  1  of  the  Act, 
I  find  that  the  security  of  the  United  States  is  endangered  by  reason  of 
distiubances  in  the  international  relations  of  the  United  States  that  have 
existed  since  the  terrorist  attacks  on  the  United  States  of  September  11, 
2001,  and  that  such  distiu-bances  continue  to  endanger  such  relations,  and 
hereby  order  that: 

Part  6  of  Title  33  of  the  Code  of  Federal  Regulations  is  amended  by: 

(a)  Adding  after  section  6.01-5  the  following  new  section: 

"6.01-6  Area  Commander.  "Area  Commander,"  as  used  in  this  part,  means 
the  officer  of  the  Coast  Guard  designated  by  the  Commandant  to  command 
a  Coast  Guard  Area.";  and 

(b)  Amending  section  6.04-1  to  read  as  follows: 

"6.04-1  Enforcement,  (a)  The  rules  and  regulations  in  this  part  shall  be 
enforced  by  the  Captain  of  the  Port  under  the  supervision  and  general 
direction  of  the  District  Commander,  Area  Commander,  and  the  Commandant. 
All  authority  and  power  vested  in  the  Captain  of  the  Port  by  the  regulations 
in  this  part  shall  be  deemed  vested  in  and  may  be  exercised  by  the  District 
Commander,  Area  Commander,  and  the  Commandant. 

(b)  The  rules  and  regulations  in  this  part  may  be  enforced  by  any  other 
officer  or  petty  officer  of  the  Coast  Guard  designated  by  the  District  Com- 
mander, Area  Commander,  or  the  Commandant. 

(c)  Any  authority  or  power  imder  this  part  vested  in,  delegated  to,  or 
exercised  by  a  member  of  the  Coast  Guard  shall  be  subject  to  the  direction 
of  the  Secretary  of  the  Department  in  which  the  Coast  Guard  is  operating. '. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicabitity  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  wtwch  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inapectlon 
Sarvlca 

7  CFR  Part  354 
[Docket  No.  02-065-1] 

ACH  Uaer  Fees:  Extension  of  Current 
Fees  Beyond  Fiscal  Yeer  2002 

AGENCY:  Animal  and  Plant  Health ' 
Inspection  Service,  USDA. 
ACTION:  Interim  rule  uid  request  for 
comments. 

SUMMARY:  We  are  amending  the  user  fee 
regulations  to  ensure  that  fiscal  year 
2002  user  fee  rates  remain  in  effect 
beyond  fiscal  year  2002  until  the  fees 
are  revised.  In  a  final  rule  published  in 
the  Federal  Register  on  November  16, 
1999,  we  amended  the  regulations  by 
adjusting  the  fees  charged  for  certain 
agricultural  quarantine  and  inspection 
services  we  provide  in  connection  vtrith 
certain  commercial  vessels,  commercial 
trucks,  commercial  railroad  cars, 
commercial  aircraft,  and  international 
airline  passengers  arriving  at  ports  in 
the  customs  territory  of  the  United 
States.  We  should  have  stated  that  the 
fees  for  fiscal  year  2002  would  remain 
in  effect  until  changed  by  further 
rulemaking;  instead,  we  indicated  that 
the  fees  would  remain  in  effect  through 
September  30,  2002.  This  interim  rule 
will  extend  existing  user  fee  rates  and 
.  continue  to  allow  the  collection  of  the 
fees  beyond  that  date. 
DATES:  This  interim  rule  is  effective 
September  3,  2002.  We  will  consider  all 
comments  that  we  receive  on  or  before 
November  4,  2002. 

ADDRESSES:  You  may  submit  comments 
by  postal  mail/commercial  delivery  or 
by  e-mail.  U  you  use  postal  mail/ 
conunercial  delivery,  please  send  four 
copies  of  your  comment  (an  original  and 
three  copies)  to:  Docket  No.  02-085-1, 
Regulatory  Analysis  and  Development, 


PPD,  APfflS,  Station  3C71,  4700  River 
Road  Unit  118,  Riverdale,  MD  20737- 
1238.  Please  state  that  your  comment 
refers  to  Docket  No.  02-085-1.  If  you 
use  e-mail,  address  your  comment  to 
regulations@aphis.usda.gov.  Your 
comment  must  be  contained  in  the  body 
of  your  message;  do  not  send  attached 
files.  Please  include  your  name  and 
address  in  your  message  and  "Docket 
No.  02-085-1"  on  the  subject  line. 

You  may  read  any  comments  that  we 
receive  on  this  docket  in  our  reading 
room.  The  reading  room  is  located  in 
room  1141  of  the  USDA  South  Building, 
14th  Street  and  Independence  Avenue 
SW.,  Washington,  DC.  Normal  reading 
room  hours  are  8  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays.  To  be  sure  someone  is  there  to 
help  you,  please  call  (202)  690-2817 
before  coming. 

APHIS  documents  published  in  the 
Federal  Register,  and  related, 
ixiformation,  including  the  names  of 
organizations  and  individuals  who  have 
commented  on  APHIS  dockets,  are 
available  on  the  Internet  at  http:// 
www.aphis.usda.gov/ppd/md/ 
wehrepor.html. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  concerning  program 
operations,  contact  Mr.  Jim  Smith, 
Assistant  Director,  Port  Operations, 
Plant  Health  Programs,  PPQ.  APHIS, 
4700  River  Road  Unit  60,  Riverdale,  MD 
20737-1236;  (301)  734-8295.  For 
information  concerning  rate 
development,  contact  Ms.  Donna  Ford, 
PPQ  User  Fees  Section  Head,  FMD, 
MRPBS,  APHIS,  4700  River  Road  Unit 
54,  Riverdale,  MD  20737-1232,  (301) 
734-5901. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  2509(a)  of  the  Food, 
Agricultvue,  Conservation,  and  Trade 
Act  of  1990  (21  U.S.C.  136a),  referred  to 
below  as  the  FACT  Act,  authorizes  the 
Animal  and  Plant  Health  Inspection 
Service  (APHIS)  to  collect  user  fees  for 
agricultural  quarantine  and  inspection 
(AQI)  services.  The  FACT  Act  was 
amended  by  section  917  of  the  Federal 
Agricultural  Improvement  and  Reform 
Act  of  1996  (Pub.  L.  104-127),  on  April 
4, 1996. 

The  FACT  Act,  as  amended, 
authorizes  APHIS  to  collect  user  fees  for 
providing  AQI  services  in  connection 
with  the  arrival  at  a  port  in  the  customs 


territory  of  the  United  States,  or  the 
preclearance  or  preinspection  at  a  site 
outside  the  customs  territory  of  the 
United  States,  of: 

•  Commercial  vessels, 

•  Commercial  trucks, 

•  Commercial  railroad  cars, 

•  Commercial  aircraft,  and 

•  International  airlinepassengers. 
According  to  the  FACT  Act,  as 

amended,  these  user  fees  should  recover 
the  costs  of: 

•  Providing  the  AQI  services  listed 
above, 

•  Administering  the  user  fee  program, 
and 

•  Until  September  30,  2002, 
maintaining  a  reasonable  balance  in  the 
Agricultural  Quarantine  Inspection  User 
Fee  Accovmt  (AQI  account). 

On  November  16, 1999,  we  published 
in  the  Federal  Register  (64  FR  62089- 
62096,  Docket  No.  98-073-2)  a  final 
rule  amending  the  user  fee  regulations 
in  §  354.3  by  adjusting  the  fees  charged 
for  certain  AQI  services  we  provide  in 
cormection  with  certain  commercial 
vessels,  commercial  trucks,  commercial 
railroad  cars,  commercial  aircraft,  and 
international  airline  passengers  arriving 
at  ports  in  the  customs  territory  of  the 
United  States.  We  should  have  stated 
that  the  fees  for  fiscal  year  (FY)  2002 
would  remain  in  effect  until  changed  by 
further  rulemaking;  instead,  we 
indicated  that  the  fees  would  remain  in 
effect  through  September  30,  2002.  In 
order  to  recover  our  costs  for  providing 
AQI  services  after  that  date,  we  need  to 
continue  to  collect  user  fees. 

Therefore,  we  are  amending  the  AQI 
user  fee  regulations  in  §  354.3  to  ensure 
that  FY  2002  user  fee  rates  remain  in 
effect  beyond  FY  2002  until  the  fees  are 
revised.  This  interim  rule  will  extend 
existing  user  fee  rates  and  continue  to 
allow  the  collection  of  the  fees  beyond 
September  30,  2002.  Collection  of  these 
fees  is  necessary  for  the  continuance  of 
specific  border  inspection  activities  that 
are  essential  to  protect  U.S.  agriculture 
from  plant  and  animal  disease  and  pest 
threats. 

Immediate  Action 

Immediate  action  is  necessary  to 
continue  to  allow  the  collection  of  AQI 
user  fees  beyond  September  30,  2002. 
Under  these  circumstances,  the 
Administrator  has  determined  that  prior 
notice  and  opportunity  for  public 
comment  are  contrary  to  the  public 
interest  and  that  there  is  good  cause 
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under  5  U.S.C.  553  for  making  this 
action  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

We  will  consider  comments  we 
receive  during  the  comment  period  for 
this  interim  rule  (see  DATES  above). 
After  the  comment  period  closes,  we 
will  publish  another  dociunent  in  the 
Federal  Register.  The  document  will 
include  a  discussion  of  any  comments 
we  receive  and  any  amendments  we.are 
making  to  the  rule. 

Executive  Order  12866  and  Regulatory 
Flexibility  Act 

This  rule  has  been  reviewed  under 
Executive  Order  12866.  The  rule  has 
been  determined  to  be  not  significant  for 
the  purposes  of  Executive  Order  12866 
and,  therefore,  has  not  been  reviewed  by 
the  Office  of  Management  and  Budget. 

This  interim  rule  amends  the  AQI 
user  fee  regulations  to  ensure  that 
current  fees  remain  in  effect  until 
adjusted  through  further  rulemaking. 

Under  these  circumstances,  the 
Administrator  of  the  Animal  and  Plant 
Health  Inspection  Service  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Executive  Order  12372 

This  program/activity  is  listed  in  the 
Catalog  of  Federal  Domestic  Assistance 
under  No.  10.025  and  is  subject  to 
Executive  Order  12372,  which  requires 
intergovernmental  consultation  with 
State  and  local  officials.  (See  7  CFR  part 
3015,  subpart  V.) 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule:  (1)  Preempts  all  State 
and  local  laws  and  regulations  that  are 
inconsistent  with  this  rule:  (2)  has  no 
retroactive  effect;  and  (3)  does  not 
require  administrative  proceedings 
before  parties  may  file  suit  in  court 
challenging  this  mle. 

Paperwork  Reduction  Act 

This  rule  contains  no  new 
information  collection  or  recordkeeping 
requirements  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
et  seq.). 

List  of  Subjects  in  7  CFR  Part  354 

Exports,  Government  employees, 
Imports,  Plant  diseases  and  pests. 
Quarantine,  Reporting  and 
recordkeeping  requirements,  Travel  and 
transportation  expenses. 

Accordingly,  7  CFR  part  354  is 
amended  as  follows: 


PART  354— OVERTIME  SERVICES 
RELATING  TO  IMPORTS  AND 
EXPORTS;  AND  USER  FEES 

1.  The  authority  citation  for  part  354 
is  revised  to  read  as  follows: 

Authority:  7  U.S.C.  2260;  21  U.S.C.  136 
and  136a;  49  U.S.C.  80503;  7  CFR  2.22,  2.80, 
and  371.3. 

2.  Section  354.3  is  amended  by 
revising  the  tables  in  paragraphs  (b)(1), 
(c)(1).  (d)(1),  (e)(1).  and  (f)(1)  to  read  as 
follows: 

§  354.3    User  fees  for  certain  international 
services. 

***** 

(b)  *  *  * 
(1)  *  *  * 


Effective  dates  ^ 


October    1.    2000 
tember  30,  2001  . 
October  1,2001  


tiirough    Sep- 


Amount 


3.00 
3.10 


Effective  dates 


January  1,  2000  through  Sep- 
temt)er30.  2000 

October  1,  2000  through  Sep- 
tember 30,  2001  

October  1,  2001  


Amount 


465.50 

474.50 
480.50 


***** 

(c)  *  *  * 
(1)  *  *  * 

Effective  dates 

January  1.  2000  through  Sep- 
tember 30,  2000 

October  1,  2000  through  Sep- 
tember 30,  2001  

October  1,  2001  


'■Persons  who  issue  international  airline 
tickets  or  travel  documents  are  responsible  for 
collecting  ttie  APHIS  intemational  airline  pas- 
senger user  fee  from  ticlcet  purchasers. 
Issuers  must  collect  ttie  fee  applicable  at  the 
time  ticlcets  are  sold.  In  the  event  that  ticlcet 
sellers  do  not  collect  the  APHIS  user  fee  wtien 
tickets  are  sold,  ttie  air  carrier  must  collect  the 
user  fee  from  ttie  passenger  upon  departure. 
Carriers  must  collect  ttie  fee  applicable  at  the 
time  of  departure  from  ttie  traveler. 


Done  in  Washington,  DC,  this  27th  day  of 
August.  2002. 
Richard  L.  Dunkle, 

Acting  Administrator,  Animal  and  Plant 
Health  Inspection  Service. 
(FR  Doc.  02-22313  Filed  8-30-02;  8:45  am] 
BILLING  CODE  3410-a4-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 


*        *        *       * 

(d)  *  *  * 
(1)  *  *  * 


Amount     [Docket  No.  97-NM-31 3-AD;  Amendment 
39-1 2875;  AO  94-09-1 1  R1  ] 


4.25  RIN2120-AA64 

4.50  Airworthiness  Directives;  Rayttieon 
4.75  Model  BAe.125  Series  1000A  Airplanes 
and  Model  Hawker  1000  Airplanes 


Effective  dates 

Amount 

January    1,    2000    through 

Sep- 

% 

tember  30,  2000 

6.75 

October    1,    2000    through 

Sep- 

tember  30,  2001  

7.00 

October  1,2001  



7.00 

(e)  *  *  * 
(1)  *  *  * 


Effective  dates 

January  1,  2000  through  Sep- 
tember 30,  2000 

October  1,  2000  through  Sep- 
tember 30,  2001  .- 

October  1,  2001  


Amount 


64.00 

64.75 
65.25 


*         * 

(f)  *  *  * 
(1)  *  *  * 


Effective  dates  ^ 


January    1,    2000    through    Sep- 
tember 30,  2000 


Amount 


3.00 


AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTKM:  Final  rule;  rescission. 

SUMMARY:  This  amendment  rescinds  an 
existing  airworthiness  directive  (AD), 
applicable  to  certain  Raytheon  Model 
BAe.125  Series  lOOOA  Airplanes  and 
Model  Hawker  1000  airplanes.  That  AD 
currently  requires  inspections  of  the 
thrust  reverser  system  for  integrity,  and 
correction  of  any  discrepancy  foimd. 
The  requirements  of  that  AD  were 
intended  to  prevent  a  significant 
reduction  in  the  controllability  of  the 
airplane  due  to  an  in-flight  deployment 
of  a  thrust  reverser.  Since  the  issuance 
of  that  AD,  the  FAA  has  issued  a 
separate  AD  that  requires  the 
accomplishment  of  modifications  that 
terminate  the  requirements  of  the 
existing  AD. 

DATES:  Effective  September  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jeff 
Pretz,  Aerospace  Engineer,  Systems  and 
Propidsion  Branch,  ACE-116W,  FAA, 
Wichita  Aircraft  Certification  Office, 
1801  Airport  Road,  Room  100,  Mid- 
Continent  Airport,  Wichita,  Kansas 
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67209;  telephone  (316)  946-4153;  fax 
(316)  946-4407. 

SUPPLEMENTARY  INFORMATKNt:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
rescind  an  airworthiness  directive  (AD) 
that  is  appUcable  to  certain  Raytheon 
Model  BAe.125  Series  lOOOA  and 
Hawker  1000  series  airplanes  was 
published  in  the  Federal  Register  on 
September  10, 1999  (64  FR  49112).  That 
action  proposed  the  rescission  of  AD 
94-09-11,  amendment  39-8900  (59  FR 
22125,  April  29, 1994),  in  order  to 
prevent  operators  from  performing  an 
unnecessary  action. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  in  response  to 
the  proposal. 

Conclusion 

After  careful  review  of  the  available 
data,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
rescission  of  the  rule  as  proposed,  with 
the  exception  of  the  change  to 
applicability. 

Explanatitm  of  Change  to  Applicability' 

The  FAA  has  revised  the  applicability 
of  this  final  rule  to  identify  model 
designations  as  published  in  the  most 
recent  type  certificate  data  sheet  for  the 
affected  models. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is  . 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rides  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rides 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 


List  of  Subiects  in  14  CFR  Part  39 

Air  transportation;  Aircraft,  Aviation 
safety.  Safety. 

The  Rescission 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-8900. 

94-09-11  Rl    Raytheon  Aircraft  Company: 

Amendment  39-12875.  Docket  No.  97- 
NM-313-AD.  Rescinds  AD  94-09-1 1 , 
Amendment  39-8900. 

Applicability:  Model  BAe.125  Series 
lOOOA  Airplanes  and  Model  Hawker  1000 
airplanes;  as  listed  in  Raytheon  Corporate 
Jets  Service  Bulletin  SB  78-12,  dated  January 
4, 1994,  certificated  in  any  category. 

This  rescission  is  effective  September  3, 
2002. 

Issued  in  Renton,  Washington,  on  August 
26,  2002. 
Vi  L.  L^Mki, 

Manager,  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22176  Filed  8-30-02;  8:45  am] 
■UJNG  CODE  4eia-13-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  200 
[Ratoaae  No.  34-46418] 

Delegation  of  Authority  to  the  General 
Couneel  of  the  Commleelon 

agency:  Securities  and  Exchange 

Commission. 

action:  Final  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  ("Commission")  is 
amending  its  rules  to  delegate  authority 
to  the  General  Counsel  to  issue  orders 
raising  in  any  Commission-instituted 
proceeding  the  matter  of  whether  any 
sanction,  and  if  so  what  sanction, 
should  be  imposed  in  the  public 
interest.  This  delegation  is  intended  to 
conserve  Commission  resources,  as  well 
as  expedite  the  resolution  of  reviews  of 
those  proceedings. 
EFFECTIVE  DATE:  Sepetmber  3,  2002. 


FOR  FURTHER  MFORMATION  CONTACT:  Joan 
Loizeaux,  Office  of  the  General  Counsel, 
at  (202)  942-0990,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW.,  Washington,  DC  20549-0208. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  amending  its  rules 
governing  delegation  of  authority  to  the 
General  Counsel.  The  Securities  Act  of 
1933,'  Securities  Exchange  Act  of 

1934.2  Investment  Advisers  Act  of 

1940.3  the  Investment  Company  Act  of 
1940,*  the  Securities  Investor  Protection 
Act  of  1970,5  and  rule  of  practice 
102(e)  ^  authorize  the  Commission  to 
institute  administrative  proceedings, 
which,  imder  appropriate 
circumstances,  can  result  in  the 
imposition  of  sanctions.  The 
Commission  wishes  to  provide  prompt 
notice  to  the  parties  that  it  may  review 
sanctions  imposed  in  initial  decisions  in 
such  proceedings  with  a  view  to  making 
an  independent  assessment  of  what 
sanctions,  if  any,  are  in  the  public 
interest. 

Commission  rule  of  practice  411(d) ' 
authorizes  the  Commission,  prior  to  the 
issuance  of  a  decision,  to  raise  and 
determine  any  matters  that  it  deems 
material.  The  Commission  therefore  is 
amending  its  rules  to  delegate  to  the 
General  Counsel  the  authority  to  issue 
orders,  pursuant  to  rule  of  practice 
411(d),  that  would  take  up  the  issue  of 
whether  any  sanction,  and  if  so  what 
sanction,  is  appropriate  in  the  public 
interest.  In  any  case  in  which  the 
General  Counsel  believes  it  appropriate, 
he  or  she  may  submit  the  matter  to  the 
Commission  for  consideration. 

AdminiatratiTe  Law  Matters 

The  Commission  finds,  in  accordance 
with  section  533(b)(A)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(b)(A),  that  this  amendment  relates 
solely  to  agency  organization, 
procedure,  or  practice.  Accordingly, 
notice  and  opportunity  for  public 
comment,  as  well  as  publication  30  days 
before  its  effective  date,  are 
unnecessary.  Because  notice  and 
comment  are  not  required  for  this  final 
rule,  a  r^ulatory  flexibility  analysis  is 
not  required  under  the  Regulatory 
Flexibility  Act.* 

The  rule  does  not  contain  any 
collection  of  information  requirements 
as  defined  by  the  Paperwork  Reduction 


>  15  use.  77a.  et  seq. 
M5  U.S.C.  78a.  ef  s«J. 
3  15U.S.C.  80b-l,efseq 
«15U.S.C.  80a-l,ef  seq. 
5 15  U.S.C.  78aaa.  et  seq 
e  17  CFR  201.102(e). 
M7  CFR  201.411(d). 
•See  5  U.S.C.  603. 
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Act  of  1995,  as  amended.^  The  rule  will 
not  impose  any  costs  on  the  public. 

List  of  Subjects  in  17  CFR  Part  200 

Administrative  practice  and 
procedure.  Authority  delegations 
(Government  agencies). 

Text  of  the  Amendment 

For  the  reasons  set  out  in  the 
preamble.  Title  17,  Chapter  II  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PAFTT  200— ORGANIZATION; 
CONDUCT  AND  ETHICS;  AND 
INFORMATION  AND  REQUESTS 

1.  The  authority  citation  for  part  200, 
subpart  A,  continues  to  read  in  part  as  - 
follows: 

Authority:  15  U.S.C.  77s,  78d-l.  78d-2, 
78w,  78//(d),  78mm,  79t,  77sss,  80a-37.  80b- 
11,  unless  otherwise  noted. 
***** 

2.  Section  200.30-14  is  amended  by 
adding  paragraph  (g)(l)(xv)  to  read  as 
follows: 

f  200.30-1 4    Delegation  of  authority  to  the 
General  Counsel. 

***** 

(g)(1)*  *   * 

(xv)  To  issue  an  order  raising, 
pursuant  to  the  provisions  of  Rule 
411(d)  of  the  Commission's  Rules  of 
Practice,  §201.41 1(d)  of  this  chapter, 
any  matter  relating  to  whether  any 
sanction,  and  if  so  what  sanction,  is  in 
the  public  interest. 
***** 

Dated:  August  27.  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22302  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 
[CGD05-(»-004]  I 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  St  Mary's  River,  St.  Mary's 
City.MD 

agency:  Coast  Guard,  DOT. 
ACnON:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  permanent  special  local 


»  44  U.S.C.  3501  etseq. 


regidations  for  the  St.  Mary's  Seahawk 
Sprint,  a  marine  event  held  on  the 
waters  of  the  St.  Mary's  River,  St.  Mary's 
City,  Maryland.  This  action  is  necessary 
to  provide  for  the  safety  of  life  on 
navigable  waters  diiring  the  event.  This 
action  is  intended  to  restrict  vessel 
traffic  in  portions  of  the  St.  Mary's  River 
during  the  event. 

DATES:  This  rule  is  effective  October  3, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGD05-02-004  and  are  available 
for  inspection  or  copying  at  Commander 
(Aoax),  Fifth  Coast  Guard  District.  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  S.  L. 
Phillips,  Project  Manager,  Auxiliary  and 
Recreational  Boating  Safety  Section,  at 
(757) 398-6204. 

SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  March  26,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Special  Local  Regulations  for 
Marine  Events;  St.  Mary's  River,  St. 
Mary's  City,  MD,  in  the  Federal  Register 
(67  FR  13734).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

Background  and  Purpose 

St.  Mary's  College  of  Maryland 
annually  sponsors  the  St.  Mary's 
Seahawk  Sprint,  a  rowing  regatta 
conducted  during  the  second  weekend 
in  April.  The  St.  Mary's  Seahawk  Sprint 
consists  of  intercollegiate  crew  rowing 
teams  racing  along  a  2000-meter  course 
on  the  waters  of  the  St.  Mary's  River.  A 
fleet  of  spectator  vessels  traditionally 
gathers  near  the  event  site  to  view  the 
competition.  To  provide  for  the  safety  of 
event  participants,  spectators  and 
transiting  vessels,  the  Coast  Guard  will 
temporarily  restrict  the  movement  of  all 
vessels  operating  in  the  event  area 
during  the  crew  races. 

Discussion  of  Comments  and  Changes 

No  comments  were  received.  No 
substantive  changes  were  made  to  the 
proposed  regulatory  text.  Changes  were 
made,  however,  to  the  format  of  the 
proposed  regulatory  text.  We  moved  the 
description  of  the  "regulated  area"  from 
the  definitions  section  to  the  body  of  the 
text  and  made  grammatical  corrections. 


Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  imder  section  6(a)(3)  of  that. 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  imder  that 
Order.  It  is  not  "significant"  under  the 
regidatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

Although  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  the  St. 
Mary's  River  during  the  event,  the  effect 
of  this  rule  will  not  be  significant  due 
to  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly.  Additionally, 
the  regulated  area  has  been  narrowly 
tailored  to  impose  the  least  impact  on 
general  navigation  yet  provide  the  level 
of  safety  deemed  necessary. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

'The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  owners  or 
operators  of  vessels,  some  of  which  may 
be  small  entities,  intending  to  transit  or 
anchor  in  the  affected  portions  of  the  St. 
Mary's  River  during  the  event. 

Although  this  rule  will  prevent  traffic 
from  transiting  a  portion  of  the  St. 
Mary's'River  during  the  event,  the  effect 
of  this  rule  will  not  be  significant 
because  of  the  limited  duration  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers,  so  mariners  can  adjust 
their  plans  accordingly. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
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Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  No  assistance  was  requested  by 
any  small  business,  organization,  or 
govetnmental  jurisdiction. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regioned  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247); 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  imder  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  impUcations  under  Executive 
Order  12630,  Governmental  Actions  and 
interference  with  Constitutionally 
Protected  PropCTty  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraphs  (34)(h)  and  (35)(a)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  permit,  are  specifically  excluded 
frtim  further  analysis  and 
documentation  under  those  sections.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subfects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water). 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 


PART  100— SAFETY  OF  UFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  §  100.527  is  added  to  read  as 
follows: 

§  1 00.527    SL  Mary's  River,  St  Mary's  City. 
Maryland. 

(a)  Definitions.  (1)  Coast  Guard  Patrol 
Commander.  The  Coast  Guard  Patrol 
Commander  is  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Coast  Guard  Activities 
Baltimore. 

(2)  Official  Patrol.  The  Official  Patrol 
is  any  vessel  assigned  or  approved  by 
Commander,  Coast  Guard  Activities 
Baltimore  with  a  commissioned, 
warrant,  or  petty  officer  on  board  and 
displaying  a  Coast  Guard  ensign. 

(b)  Regulated  area.  The  regulated  area 
includes  all  waters  of  the  St.  Mary's 
River,  from  shoreline  to  shoreline, 
bounded  to  the  south  by  a  line  at 
latitude  SB^IO'OS"  North,  and  bounded 
to  the  north  by  a  line  at  latitude 
38°12'00''  North,  All  coordinates 
reference  Datum  NAD  1983. 

(c)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  this 
area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  Official  Patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign;  and 

(ii)  Proceed  as  directed  by  any  Official 
Patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Effective  dates.  This  section  is 
effective  annually  from  7  a.m.  to  4  p.m. 
oh  the  second  Saturday  in  April. 

Dated:  August  26,  2002. 
A.E.  Brooks, 

Captain,  Coast  Guard.  Acting  Commander. 

Fifth  Coast  Guard  District. 

[FR  Doc.  02-22338  Filed  a-30-02.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION      DEPARTMENT  OF  fRANSPORTATION 
Coast  Guard  I  Coast  Guard 


33  CFR  Part  100, 117  and  165 
[USCG-2002-13238] 

Sataty  Zones,  Security  Zones, 
Drawbridge  Operation  Regulations  and 
Special  i.ocal  Regulations 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  temporary  rules 
issued;  correction. 

SUMMARY:  This  dociunent  corrects  a 
notice  of  temporary  rules  issued 
published  in  the  Federal  Register  on 
July  30,  2002,  collecting  those 
temporary  rules  issued  by  the  Coast 
Guard  for  which  timely  publication  in 
the  Federal  Register  was  not  possible. 
That  docimient  contained  an  inacciu^te 
docket  number.  The  correct  docket 
nimiber  appears  in  the  heading  of  this 
dociunent. 

FOR  FURTHER  INFORMATION  CONTACT: 

LTJG  Sean  Fahey,  Office  of  Regulations 
and  Administrative  Law,  at  (202)  267- 
2830. 

SUPPLEMENTARY  INFORMATION: 

Correction 

The  heading  of  the  notice  of 
temporary  rules  issued  published  July 
30,  2002,  on  page  49236  of  the  Federal 
Register,  contained  an  incorrect  docket 
number,  USCG-2002-11544.  The 
correct  docket  number  is  USCG-2002- 
13238.  To  advise  the  public  of  this  error, 
we  are  publishing  this  notice  of 
correction. 

Correction  of  Publication 

Accordingly,  the  notice  of  temporary 
rules  issued  published  July  30,  2002,  FR 
Doc.  02-19135,  [docket  number  USCG- 
2002-11544),  is  corrected  as  follows:  On 
page  49236,  in  the  heading,  "USCG- 
2002-11544"  is  corrected  to  read 
"USCG-2002-13238". 

Dated:  August  27,  2002. 
S.G.  Venckus.  i 

Chief.  Office  of  Regulations  and 

Administrative  Law,  United  States  Coast 

Guard. 

[FR  Doc.  02-22341  Filed  8-30-02;  8:45  am) 

BILLING  CODE  491fr-1S-P 


33  CFR  Part  165 

[CGD01-02-065] 
RIN2115-AA97 

Safety  and  Security  Zones;  High 
Interest  Vessel  Transits,  Narragansett 
Bay,  Providence  River,  and  Taunton 
River,  Rl 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  permanent  safety  and 
security  zones  around  high  interest 
vessels  (HIVs)  while  those  vessels  are 
operating  within  Rhode  Island  Sound, 
Narragansett  Bay,  and  the  Providence 
and  Taunton  Rivers.  This  rule  also 
establishes  safety  and  security  zones 
around  HIVs  and  adjacent  land  areas 
while  HIVs  are  moored  at  waterfront 
facilities  in  the  Providence  Captain  of 
the  Port  zone.  The  safety  and  security 
zones  are  needed  to  safeguard  the 
public,  high  interest  vessels  and  their 
crews,  other  vessels  and  their  crews, 
and  the  Port  of  Providence,  Rhode 
Island  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  natiu-e. 

DATES:  This  rule  is  effective  September 
15,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  the  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-02-065  and  are  available 
for  inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  Providence, 
20  Risho  Avenue,  E.  Providence,  RI. 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  LT 
David  C.  Barata  at  Marine  Safety  Office 
Providence,  (401)  435-2345. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  December  12,  2001,  we  published 
a  temporary  final  rule  (TFR)  entitled 
"Safety  And  Security  Zones:  High 
Interest  Vessel  Transits,  Narragansett 
Bay,  Providence  River,  and  Taunton 
River,  RI"  in  the  Federal  Register  (66  FR 
64144-64146).  The  effective  period  for 
this  rule  was  from  October  6,  2001,  until 
June  15,  2002.  The  original  TFR  was 
urgently  required  to  prevent  possible 
terrorist  strikes  against  high  interest 
vessels  (HIVs)  within  and  adjacent  to 
Rhode  Island  Sound,  Narragansett  Bay, 
and  the  Providence  and  Taunton  Rivers. 


It  was  anticipated  that  we  would 
assess  the  security  environment  at  the 
end  of  the  effective  period  to  determine 
whether  continuing  security  precautions 
were  required  and,  if  so,  to  propose 
regulations  responsive  to  existing 
conditions.  We  determined  the  need  for 
continued  security  regulations  existed 
and  issued  a  change  to  the  effective 
period  in  the  Federal  Register  (67  FR 
35035.  May  17,  2002).  The  Coast  Guard 
used  the  extended  effective  period  of 
the  TFR  to  engage  in  notice  and 
comment  rulemaking  to  develop 
permanent  regulations  tailored  to  the 
{H-esent  and  foreseeable  security 
enviroimient  within  the  COTP 
Providence  Zone. 

On  Jime  20,  2002,  the  Coast  Guard 
published  a  notice  of  proposed 
rulemaking  (NPRM)  to  propose  to  make 
permanent  the  temporary  safety  and 
seciirity  zones  created  and  then 
extended  by  TFRs  (66  FR  64144, 
December  12,  2001,  and  67  FR  35035, 
May  17,  2002).  The  last  date  for 
submitting  comments  and  related 
materials  on  the  proposed  permanent 
rule  was  August  5,  2002. 

We  received  no  letters  commenting  on 
the  proposed  rule.  No  public  hearing 
was  requested,  and  none  was  held.  This 
final  rule  makes  effective  the  safety  and 
security  measures  that  have  been  in 
place  on  a  temporary  basis  since 
October  2001. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Any  delay  in  the  effective  date 
of  this  regulation  would  be  contrary  to 
the  public  interest  since  prompt  action 
is  needed  to  ensure  the  continued 
seciuity  of  HTV  transits,  the  port, 
facilities,  and  the  maritime  community. 
The  temporary  rule  issued  on  October  6, 
2001,  for  security  of  HIVs  (66  FR  64144), 
will  be  in  effect  only  until  September 
15,  2002  (67  FR  35035). 
>  Implementation  of  this  regulation  on 
September  15,  2002,  is  necessary  to 
prevent  any  lapse  in  the  established 
security  procedures  and  to  facilitate 
ongoing  response  efforts  and  prevent 
futiire  terrorist  attack.  Any  delay  in  the 
effective  date  would  leave  critical  HIV 
cargo  vessels,  their  crews,  the  port, 
facilities,  and  the  maritime  community 
with  inadequate  security  measures  to 
meet  potential  threats.  Since  the 
October  2001  effective  date  of  the 
temporary  rule,  approximately  seven 
high  interest  vessel  transits  have 
occvirred  imder  the  temporary 
regulation.  Disruptions  to  waterways 
users  have  been  minimal  and  no 
complaints  have  been  received. 
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Background  and  Purpose 

In  light  of  terrorist  attacks  on  New 
York  City  and  Washington,  DC  on 
Septembier  11,  2001,  and  the  continuing 
concern  for  future  terrorist  acts  against 
the  United  States,  we  have  established 
permanent  safety  and  security  zones  to 
safeguard  high  interest  vessels  transiting 
Narragansett  Bay  en  route  commercial 
fecilities  in  the  upper  Providence  River 
and  Taunton  River.  For  puqmses  of  this 
rulemaking,  high  interest  vessels 
operating  in  the  Providence  Captain  of 
the  Port  zone  include  barges  or  ships 
carrying  liquefied  petroleum  gas  (IJPG), 
liquefied  natural  gas,  chlorine, 
anhydmus  ammonia,  or  any  other  cargo 
deemed  to  be  high  interest  by  the 
Captain  of  the  Port. 

Title  33  CFR  165.121  currently 
provides  for  safety  zones  for  LPG  vessels 
v.'hile  at  anchor  in  Rhode  Island  Sound, 
while  transiting  Narragansett  Bay  and 
the  Providence  River,  and  while  LPG 
vessels  are  either  moored  at  the  Port  of 
Providence  LPG  facility  or  at  the 
manifolds  coimected  at  the  Port  of 
Providence  LPG  facility.  However,  in 
light  of  the  current  terrorist  threats  to 
national  security,  this  zone  is 
insufficient  to  protect  LPG  vessels  while 
anchored  in  Rhode  Island  Sound,  or 
while  a  vessel  is  transiting  or  moored  in 
the  Port  of  Providence.  Moreover,  this 
rulemaking  is  necessary  to  protect  other 
high  interest  vessels  not  currently 
covered  by  33  CFR  165.121. 

This  rulemaking  makes  permanent  the 
temporary  safety  and  security  zones 
established  on  October  6,  2001  (66  FR 
64144).  That  rule  created  temporary 
safety  and  security  zones  around  high 
interest  vessels  in  the  Providence, 
Rhode  Island  Captain  of  the  Port  Zone, 
identical  to  those  being  made 
permanent  in  this  rulemaking.  That 
original  temporary  rule  was  effective 
until  June  15,  2002.  The  temporary 
rulemaking  was  extended  imtil 
September  15,  2002,  by  a  notice  in  the 
Federal  Register  dated  May  17,  2002  (67 
FR  35035).  A  notice  of  proposed 
rulemaking  was  published  on  Jime  20, 
2002  (67  FR  41911).  The  comment 
period  for  that  notice  ended  August  5, 
2002. 

The  safety  and  security  zones  are 
needed  to  protect  high  interest  vessels, 
their  crews,  and  the  public,  bom 
harmful  or  subversive  acts,  accidents  or 
other  causes  of  a  similar  nature.  The 
safety  and  security  zones  have  identical 
boundaries,  as  follows:  (1)  All  waters  of 
Rhode  Island  Sound  within  a  V2  mile 
radius  of  any  high  interest  vessel  while 
the  vessel  is  anchored  within  Vz  mile  of 
the  position  Latitude  41°25'  N, 
Longitude  71''23'  W  in  the  Narragansett 


Bay  Precautionary  Area;  (2)  all  waters  of 
Rhode  Island  Soimd,  Narragansett  Bay, 
the  Providence  and  Taunton  Rivers  2 
miles  ahead  and  1  mile  astern  and 
extending  1000  yards  on  either  side  of 
any  high  interest  vessel  transiting 
Narragansett  Bay,  or  the  Providence  and 
Taunton  Rivers;  (3)  all  waters  and  land 
within  a  1000-yard  radius  of  any  high 
interest  vessel  moored  at  a  waterfront 
facility  in  the  Providence  Captain  of  the 
Port  zone. 

No  person  or  vessel  may  enter  or 
remain  in  the  prescribed  safety  and 
security  zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port. 
Each  person  or  vessel  in  a  safety  and 
security  zone  shall  obey  any  direction  or 
order  of  the  Captain  of  the  Port  or 
designated  Coast  Guard  representative 
on-scene.  The  Captain  of  the  Port  may 
take  possession  and  control  of  any 
vessel  in  a  security  zone  and/or  remove 
any  person,  vessel,  article  or  thing  from 
a  seciuity  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port.  The  public  will 
be  made  aware  of  dates  and  times 
during  which  the  safety  and  security 
zones  will  be  enforced  through  a  Marine 
Safety  Information  Radio  Broadcast  on 
channel  22  (157.1  MHz).  Any  violation 
of  any  safety  or  security  zone  described 
herein,  is  pimishable  by,  among  others, 
civil  penalties  (not  to  exceed  $25,000 
per  violation,  where  each  day  of  a 
continuing  violation  is  a  separate 
violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
$100,000),  in  addition  to  liability 
against  the  offending  vessel,  and  license 
sanctions.  This  regulation  is  proposed 
under  the  authority  contained  in  50 
U.S.C.  191,  33  U.S.C.  1223, 1225  and 
1226. 

Discussion  of  Comments  and  Changes 

For  clarification  purposes  only,  we 
have  amended  the  regulation  by  adding 
a  definition  of  high  interest  vessels  to 
the  regulatory  text.  This  does  not  change 
the  regulation,  as  this  definition  was 
included  in  the  Background  and 
Purpose  section  of  the  NPRM  for  this 
rulemaking.  A  definition  has  been 
added  to  clarify  the  application  of  this 
regulation. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 


Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26, 1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  rule  to  be  so 
minimal  that  a  full  regulatory  evaluation 
under  paragraph  lOe  of  the  regulatory 
policies  and  procedures  of  DOT  is 
unnecessary.  The  sizes  of  the  zones  are 
the  minimum  necessary  to  provide 
adequate  protection  for  high  interest 
vessels  and  their  crews,  oOier  vessels 
operating  in  the  vicinity  of  high  interest 
vessels  and  their  crews,  adjoining  areas, 
and  the  public. 

The  entities  most  likely  to  be  affected 
are  commercial  vessels  transiting  the 
main  ship  channel  en  route  the  upper 
Providence  River  and  Taunton  River 
and  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing. 
The  safety  and  security  zones  prohibit 
any  conunercial  vessels  from  meeting  or 
overtaking  a  high  interest  vessel  in  the 
main  ship  chaimel,  effectively 
prohibiting  use  of  the  chaimel. 
However,  the  zones  are  only  effective 
during  the  vessel  transits,  which  will 
last  for  approximately  3  hours.  In 
addition,  vessels  are  able  to  safely 
transit  around  the  zones  while  a  vessel 
is  moored  or  at  anchor  in  Rhode  Island 
Sound.  Additionally,  the  Captain  of  the 
Port  may  allow  persons  to  enter  the 
zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses  and  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  the  main 
ship  channel  in  Narragansett  Bay, 
Providence  River,  and  the  Taunton 
River  at  the  same  time  as  high  interest 
vessels,  and  vessels  transiting  in  the 
vicinity  of  moored  high  interest  vessels. 
The  safety  and  security  zones  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  several  reasons:  Small  vessel  traffic 
can  pass  safely  around  the  zones  and 
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vessels  engaged  in  recreational 
activities,  sightseeing  and  commercial 
Hshing  have  ample  space  outside  of  the 
safety  and  security  zones  to  engage  in 
these  activities.  When  a  high  interest 
vessel  is  at  anchor,  vessel  traffic  will 
have  ample  room  to  maneuver  around 
the  safety  and  security  zones.  The 
outboiuid  and  inboimd  transit  of  a  high 
interest  vessel  will  each  last  a  maximum 
of  three  hours.  Although  this  regulation 
prohibits  simultaneous  use  of  the 
channel,  this  prohibition  is  of  short 
duration  and  marine  advisories  will  be 
issued  prior  to  transit  of  a  high  interest 
vessel.  While  a  high  interest  vessel  is 
moored,  commercial  traffic  and  small 
recreational  traffic  will  have  an 
opportunity  to  coordinate  movement 
through  the  safety  and  security  zones 
with  the  patrol  commander.  Before  the 
effective  period,  we  will  issue  maritime 
advisories  widely  available  to  users  of 
the  area. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  this  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  If  yoin  small  business  or 
organization  would  be  affected  by  this 
rule  and  you  have  questions  concerning 
its  provisions  or  options  for  compliance, 
please  call  LT  David  C.  Barata, 
telephone  (401)  435-2335.  Small 
businesses  may  send  comments  on  the 
actions  of  Federal  employees  who 
enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 


determined  that  this  rule  does  not  have 
implications  for  federalism. 

Unfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expendittne  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
8100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  stemdards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regiilatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  implementing 
this  rule  and  concluded  that  under 
figiu-e  2-1,  paragraph  34(g)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
A  "Categorical  Exclusion    • 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
Requirements,  Secimty  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5; 
49  CFR  1.46. 

2.  Revise  §  165.121  to  read  as  follows: 

§  165.121    Safety  and  Security  Zones:  High 
Interest  Vessels,  Narragansett  Bay,  Rhode 
Island. 

(a)  Location.  (1)  All  waters  of  Rhode 
Island  Sound  within  a  V2  mile  radius  of 
any  high  interest  vessel  while  the  vessel 
is  anchored  within  V2  mile  of  the  point 
Latitude  41''25'  N,  Longitude  71°23'  W 
in  the  Narragansett  Bay  Precautionary 
Area. 

(2)  All  waters  of  Rhode  Island  Sound, 
Narragansett  Bay,  the  Providence  and 
Taimton  Rivers  2  miles  ahead  and  1 
mile  astern,  and  extending  1000  yards 
on  either  side  of  any  high  interest  vessel 
transiting  Narragansett  Bay,  or  the 
Providence  and  Taimton  Rivers. 

(3)  All  waters  and  land  within  a  1000- 
yard  radius  of  any  high  interest  vessel 
moored  at  a  waterfi'ont  facility  in  the 
Providence  Captain  of  the  Port  zone. 

(b)  High  Interest  Vessels  defined.  For 
purposes  of  this  section,  high  interest 
vessels  operating  in  the  Providence 
Captain  of  the  Port  zone  include  the 
following:  barges  or  ships  carrying 
liquefied  petroleum  gas  (LPG),  liquefied 
natural  gas  (LNG),  chlorine,  anhydrous 
ammonia,  or  any  other  cargo  deemed  to 
be  high  interest  by  the  Captain  of  the 
Port,  Providence. 


(c)  Regulations.  (1)  Entry  into  or 
movement  within  these  zones, 
including  below  the  surface  of  the 
water,  during  times  in  which  high 
interest  vessels  are  present  and  the 
zones  are  enforced  is  prohibited  imless 
authorized  by  the  COTP  Providence  or 
authorized  representative. 

(2)  The  general  regulations  covering 
safety  and  secvu-ity  zones  in  §§  165.23 
and  165.33,  respectively,  of  this  part 

apply. 

(3)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTP,  and  the  designated  on-scene  U.S. 
Coast  Guard  personnel.  On-scene  Coast 
Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
local,  state,  and  federal  law  enforcement 
vessels. 

Dated:  August  19.  2002. 
Mary  E.  Landry, 

Captain,  Coast  Guard,  Captain  of  the  Port, 
Providence,  Rtiode  Island. 
[PR  Doc.  02-22339  Filed  8-30-02;  8:45  am] 
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mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VIII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  yoin  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0217  in 
the  subject  line  on  the  first  page  of  yoin 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Kathryn  Boyle,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
niunber:  703-305-6304;  e-mail  address: 
boyle.katliryn®epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufactiuer,  or  pesticide 
manufactiirer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 
[OPP-2002-0217;  FRL-7196-61 

Lactic  acid,  ethyl  ester  artd  Lactic  acid, 
n-butyl  ester;  Exemptions  froin  ttie 
Requirement  of  a  Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 


SUMMARY:  This  regvdation  establishes 
two  exemptions  from  the  requirement  of 
a  toleralice  for  residues  of  lactic  acid, 
ethyl  ester  and  lactic  acid,  n-butyl  ester 
when  used  in  pesticide  formulations. 
PURAC  America,  Inc.  submitted  two 
petitions  to  EPA  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996,  requesting  these 
exemptions  firom  the  requirement  of  a 
tolerance.  This  regulation  eliminates  the 
need  to  establish  a  maximum 
permissible  level  for  residues  of  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester. 

DATES:  This  regulation  is  effective 
September  3,  2002.  Objections  and 
requests  for  bearings,  identified  by 
docket  ID  number  OPP-2002-0217, 
must  be  received  on  or  before  November 
4,  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,  "  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 


"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
.www.access.gpo.gov/nara/cfr/cfrhtml 
_00/Title  _40/40cfrl80    OO.html,  a  beta 
site  currently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0217.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  and  other 
information  related  to  this  action, 
including  any  information  claimed  as 
Confidential  Business  Information  (CBI). 
This  official  record  includes  the 
documents  that  are  physically  located  in 
the  docket,  as  well  as  the  documents 
that  are  referenced  in  those  documents. 
The  public  version  of  the  official  record 
does  not  include  any  information 
claimed  as  CBI.  The  public  version  of 
the  official  record,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  submitted  during  an 
applicable  corrunent  period  is  available 
for  inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Rm.  119,  Crystal  Mall  #2.  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA.  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background  and  Statutory  Findings 

In  the  Federal  Register  of  April  12, 
2000  (65  FR  19759)  (FRL-6498-8),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  (FQPA)  (Public  Law  104-170). 
announcing  the  filing  of  pesticide 
tolerance  petitions  (PP  5E4510  and 
5E4515)  by  PURAC  America,  Inc., 
Barclay  Boulevard.  Lincolnshire 
Corporate  Center,  Lincolnshire,  IL 
60069.  This  notice  included  a  summary 
of  the  petitions  prepared  by  the 
petitioner  PURAC.  There  were  no 
comments  received  in  response  to  the 
notice  of  filing. 

The  petitions  requested  that  40  CFR 
180.1001(c)  and  (e)  be  amended  by 
establishing  an  exemption  from  the 
requirement  of  a  tolerance  for  residues 
of  ethyl  lactate  (CAS  Reg.  No.  97-64-3). 
also  known  as  lactic  acid,  ethvl  ester, 
and  butyl  lactate  (CAS  Reg.  No.  138-22- 
7),  also  known  as  lactic  acid,  n-butyl 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  an  exemption 
from  the  requirement  for  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
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determines  that  the  tolerance  is  "safe." 
Section  408(b)(2){A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information.  "  This  includes 
exposme  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
.  to  "ensiire  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposiue  to  the  pesticide  chemical 
residue. ..." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  hova  aggregate 
exposure  to  pesticide  residues.  First, 
EPA  determines  the  toxicity  of 
pesticides.  Second,  EPA  examines 
exposure  to  the  pesticide  through  food, 
drhiking  water,  and  through  other 
exposures  that  occur  as  a  result  of 
[lestidde  use  in  residential  settings. 

m.  Human  Health  Assessment 

Consistent  with  section  408(b)(2)(D) 
of  FFDCA,  EPA  has  reviewed  the 
available  scientific  data  and  other 
relevant  information  in  support  of  this 
action  and  considered  its  validity, 
completeness  and  reliability  and  the 
relationship  of  this  information  to 
human  risk.  EPA  has  also  considered 
available  information  concerning  the 
variability  of  the  sensitivities  of  major 
identifiable  subgroups  of  consumers, 
including  infants  and  children.  The 
nat\u%  of  the  toxic  effects  caused  by 
lactic  acid,  ethyl  ester  and  lactic  acid,  n- 
butyl  ester  are  discussed  in  this  imit. 

A.  Toxicological  Profile  (Agency- 
Reviewed  Studies)  for  Lactic  Acid,  Ethyl 
Ester  (Ethyl  Lactate) 

1.  Acute  oral  toxicity  in  the  rat. 
Groups  of  five  yoimg  adult  outbred  rats/ 
sex  were  given  a  single  oral  dose  of 
2,000  milligrams/kilogram  (mg/kg).  All 
animals  stu^ived  the  14-day 
observation  period.  No  significant 
treatment-related  effects  on  body  weight 
were  observed  dining  the  study,  and 
gross  necropsies  of  animals  sacrificed 
after  14  days  revealed  no  observable 
abnormalities.  The  lethal  dose  (LDjo)  is 
greater  than  2,000  mg/kg  (males; 
females). 

2.  Dermal  developmental  toxicity  in 
the  rat.  Lactic  acid,  ethyl  ester  was 
administered  percutaneously  to  25  rats/ 
dose  at  dose  levels  of  0  (sham),  517, 
1,551,  or  3.619  mg/kg/day  for  6  hours/ 


day  on  days  6-15  of  gestation.  No 
systemic  toxicity  was  noted  at  any  dose 
level.  Body  weights,  body  weight  gains, 
feed  consumption,  mortality,  clinical 
signs  of  toxicity,  and  cesarean  section 
parameters  were  unaffected  by 
treatment.  There  were  no  treatment- 
related  effects  found  on  caesarean 
section  examinations  of  the  dams  or 
external,  visceral,  or  skeletal 
examinations  of  the  fetuses.  Both  the 
maternal  and  developmental  no 
observed  adverse  effect  level  (NOAEL) 
was  3,619  mg/kg/day.  the  highest  dose 
tested.  The  lowest  observed  adverse 
effect  level  (LOAEL)  was  not 
determined,  but  would  be  greater  than 
3,619  mg/kg/day. 

3.  Inhalation  studies.  Three  inhalation 
studies  using  lactic  acid,  ethyl  ester 
were  also  submitted.  However,  the 
Agency  was  not  able  to  use  this 
information  since  the  aerodynamic 
particle  sizes  (the  mass  me<Uan 
aerodynamic  diameter  (MMAD)  and 
distributiou  of  measurements)  and  the 
time  required  to  reach  equilibriiun  of 
the  generated  aerosols  were  not 
provided. 

B.  Toxicological  Profile  (Agency- 
Reviewed  Studies)  for  Lactic  Acid,  n- 
Butyl  Ester  (Butyl  Lactate) 

1 .  Acute  oral  toxicity  in  the  rat. 
Groups  of  five  yoimg  adult  outbred  rats/ 
sex  were  given  a  single  oral  dose  of 
2,000  mg/kg.  All  animals  smvived  the 
14-day  observation  period.  No 
treatment-related  effect  on  body  weight 
was  observed  during  the  study  and  gross 
necropsies  of  animals  sacrificed  after  14 
days  revealed  no  observable 
abnormalities.  The  LDjo  is  greater  than 
2,000  mg/kg  (males;  females) 

2.  Acute  irihalation  toxicity  in  the  rat. 
Groups  of  five  young  adult  outbred  rats/ 
sex  were  given  a  whole  body  exposure 
to  n-butyl-S-(-)-  lactate  vapor  at  5.14 
milligrams/liter  (mg/L)  (greater  than  2X 
limit  concentration)  for  4  horns.  All 
animals  siuvived  the  4-hour  exposure 
period  and  14— day  observation  periods. 
Moderately  decreased  breathing 
frequencies,  wet  fur  (nose/head),  were 
observed  in  10/10  animals  during  and 
just  following  exposure.  Effects 
subsided  from  all  animals  by  day  1.  No 
treatment-related  effects  on  body  weight 
were  observed  during  the  study,  and 
gross  necropsy  after  14  days  revealed  no 
abnormalities.  The  lethal  concentration 
(LCso)  is  greater  than  5.14  mg/L. 

C.  Structure  Activity  Relationship 
Assessment 

For  lactic  acid,  ethyl  ester  and  lactic 
acid,  n-butyl  ester],  toxicity  was 
assessed,  in  part,  by  a  process  called 
structine-activity  relationship  (SAR).  In 


this  process,  the  chemical's  structural 
similarity  to  other  chemicals  (for  which 
data  are  available)  is  used  to  determine 
toxicity.  For  human  health,  this  process, 
can  be  used  to  assess  absorption  and 
metabolism,  mutagenicity, 
carcinogenicity,  developmental  and 
reproductive  effects,  neurotoxicity, 
systemic  effects,  immimotoxicity,  and 
sensitization  and  irritation.  This  is  a 
qualitative  assessment  using  terms  such 
as  good,  not  likely,  poor,  moderate,  or 
hirfi. 

For  lactic  acid,  ethyl  ester  and  lactic 
acid,  n-butyl  ester  the  SAR  assessment 
determined  that  the  chemical  was  not 
structurally  related  to  any  known 
carcinogens  or  developmental/ 
reproductive  toxicants.  The  following 
human  exposures  were  examined  as 
part  of  the  analysis:  inhalation,  dermal, 
exposures  to  the  eyes,  and  drinking 
water.  For  both  chemicals,  absorption  is 
expected  to  be  good  (well-absorbed)  for 
all  routes  based  on  analog  data.  It  was 
noted  that  ester  hydrolysis  woidd  be 
expected  to  release  the  corresponding 
alcohol.  Both  chemicals  would  be 
expected  to  be  irritating  to  mucous 
membranes,  and  there  is  the  possibility 
of  irritation  to  the  lungs  and  eyes.  For 
both  lactic  add,  ethyl  ester  and  lactic 
acid,  n-butyl  ester,  the  overall  rating  for 
human  health  is  low  concern. 

The  SAR  did  note  a  concern  for 
solvent  neiuotoxicity,  i.e..  neiuotoxic 
effects  that  can  occm  due  to  high  and/ 
or  prolonged  dermal  and  inhalation 
exposures  to  organic  solvents. 
According  to  the  SAR.  the  greatest 
concerns  for  both  ethyl  and  butyl 
lactate,  based  on  their  structural 
chemistry  and  chemical  class,  are 
concerns  for  possible  solvent 
neiuotoxicity  and  irritation  to  mucous 
membranes,  limgs  and  eyes.  It  should  be 
noted  that  the  inclusion  of  the  phrase 
concerns  for  solvent-type  neurotoxicity 
in  the  SAR  assessment  does  not 
necessarily  indicate  chemical-specific 
concerns.  By  including  this  statement 
those  performing  the  assessment  are 
acknowledging  that  the  chemical  is  a 
member  of  a  class  of  chemicals  that  can 
exhibit  solvent  neurotoxicity. 

D.  Findings  of  the  FAO/WHO  Expert 
Committee  on  Food  Additives 

Ethyl  lactate  has  been  examined  at 
several  meetings  of  the  (United  Nations 
Food  and  Agriculture  Organization/ 
World  Health  Organization)  FAO/WHO 
Joint  Expert  Committee  on  Food 
Additives  (JECFA).  At  the  last  meeting, 
the  absorption  and  metabolism  of  ethyl 
lactate  was  extensively  studied.  There 
has  long  been  evidence  that  in  mammals 
simple  esters  such  as  ethyl  lactate 
readily  undergo  hydrolysis,  yielding  the 


alcohol  and  acid  from  which  the  ester 
was  formed.  In  the  case  of  ethyl  lactate, 
this  would  be  ethyl  alcohol  (ethanol) 
and  lactic  acid.  The  human  metabolism 
of  ethanol  is  well  understood:  it  is 
oxidized  to  carbon  dioxide  and  water. 
The  metabolism  of  lactic  acid  is  also 
imderstood:  it  is  an  intermediate  in 
human  metabolism  of  glucose.  The 
Committee  determined  that  recent  in 
vivo  and  in  vitro  studies  indicated  that 
ethyl-L-lactate  was  hydrolysed  to  ethyl 
alcohol  and  lactic  acid  mainly  prior  to 
absorption.  Based  on  this  understanding 
of  the  metabolism  of  ethyl  lactate,  the 
Conunittee  also  determined  that  it  was 
not  necessary  to  specify  an  estimate  of 
acceptable  daily  intake. 

E.  Conclusions 

The  SAR  assessments  did  not  identify 
any  concerns  for  carcinogenicity  or 
developmental  tojdcity  for  either  of 
these  lactate  esters.  In  fact,  both  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester  were  judged  to  be  of  low  concern. 
The  only  concerns  identified  were  for 
possible  solvent  neiuotoxicity  and 
irritation  to  mucous  membranes,  lungs 
and  eyes.  These  identified  concerns  are 
for  the  dermal  and  inhalation  exposure 
routes  and  are  addressed  through  the 
use  of  protective  equipment  such  as 
gloves  and  respirators,  not  through 
establishment  of  tolerance  exemptions. 

The  lactic  acid,  ethyl  ester  dermal 
developmental  toxidty  study  indicates 
low  toxicity  to  both  the  mother  and  the 
developing  fetus.  Both  the 
developmental  and  maternal  NOAELs 
(3.619  mg/kg/day)  are  the  highest  dose 
tested.  Given  the  structural  similarities 
of  the  two  chemicals,  the  Agency 
believes  that  the  developmental  toxicity 
study  can  be  bridged  to  lactic  acid,  n- 
butyl  ester. 

The  JECFA  monograph  deemed  lactic 
acid,  ethyl  ester  to  be  of  such  low 
concern  that  the  acceptable  daily  intake 
is  not  specified.  A  consideration  in  this 
decision  was  the  understanding  that 
hydrolysis  would  occur  in  the  human 
body  thus  yielding  ethanol  and  lactic 
acid.  The  same  hydrolysis  woiUd  occur 
for  lactic  add,  n-butyl  ester  but  would 
yield  butanol  and  lactic  add.  Butanol  is 
also  metabolized  in  the  human  body 
butanol  is  oxidized  to  butyraldehyde, 
which  is  oxidized  to  butyric  add,  which 
is  then  metabolized  via  the  fatty  acid 
and  tricarboxylic  acid  pathways.  Thus, 
the  human  body  has  a  known  pathway 
to  metabolize  lactic  acid,  ethyl  ester  and 
lactic  acid,  n-butyl  ester,  and  their 
metabolites. 

IV.  Aggregate  Exposures 

In  examining  aggregate  exposure, 
FFDCA  section  408  directs  H'A  to 


consider  available  information 
concerning  exposures  from  the  pesticide 
residue  in  food  and  all  other  non- 
occupational exposures,  including 
drinking  water  from  groimd  water  or 
siuface  water  and  exposure  through 
pesticide  use  in  gardens,  lawns,  or 
buildings  (residential  and  other  indoor 
uses). 

For  lactic  acid,  ethyl  ester  and  lactic 
acid,  n-butyl  ester  a  qualitative 
assessment  for  all  pathways  of  human 
exposure  (food,  drinking  water,  and 
residential)  is  appropriate  given  the 
SARs  which  judged  lactic  acid,  ethyl 
ester  and  lactic  acid,  n-butyl  ester  to  be 
of  low  concern  and  the  body's  ability  to 
metabolize  lactic  acid,  ethyl  ester  and 
lactic  acid,  n-butyl  ester,  and  their 
metabolites. 

V.  Cumulative  Efifects 

Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  available  information 
concerning  the  cxunulative  effects  of  a 
particular  pesticide's  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  Lactic  acid,  ethyl 
ester  and  lactic  acid,  n-butyl  ester  are 
structurally  related;  however,  both  are 
lower  toxidty  chemicals;  therefore,  the 
resultant  risks  separately  and/or 
combined  should  also  be  low.  EPA  does 
not  have,  at  this  time,  available  data  to 
determine  whether  lactic  acid,  ethyl 
ester  and  lactic  acid,  n-butyl  ester  have 
a  common  mechanism  of  toxicity  with 
other  substances  or  how  to  include 
these  pesticide  chemicals  in  a 
ciunulative  risk  assessment. 

VI.  Determination  of  Safety  for  U.S. 
Population,  Infants  and  Children 

Based  on  the  available  date,  the  SAR 
assessment  indicating  low  concern,  and 
information  on  the  metabolism  of  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester,  EPA  concludes  that  lactic  acid, 
ethyl  ester  and  lactic  acid,  n-butyl  ester 
do  not  pose  a  dietary  risk  under 
reasonably  foreseeable  circumstances. 
Accordingly,  EPA  finds  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  the  general  population,  and  to 
infants  and  children  from  aggregate 
exposure  to  lactic  acid,  ethyl  ester  and 
lactic  acid,  n-butyl  ester.  For  both  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester,  due  to  the  expected  low  oral 
toxicity,  a  safety  factor  analysis  has  not 
been  used  to  assess  the  risk.  For  the 
same  reasons  and  espedally  considering 
the  developmental  toxicity  NOAEL,  the 
additional  tenfold  safety  factor  for  the 
protection  of  infants  and  children  is 
i^unecessary. 


Vn.  Other  Considerations 

A.  Endocrine  Disruptors 

FQPA  requires  EPA  to  develop  a 
screening  program  to  determine  whether 
certain  substances,  including  all 
pesticide  chemicals  (both  inert  and 
active  ingredients),  may  have  an  effect 
in  humans  that  is  similar  to  an  effect 
produced  by  a  natiually  occurring 
estrogen,  or  such  other  endocrine  effect. 
EPA  has  been  working  with  interested 
stakeholders  to  develop  a  screening  and 
testing  program  as  well  as  a  priority 
setting  scheme.  As  the  Agency  proceeds 
with  implementation  of  this  program, 
further  testing  of  products  containing 
lactic  acid,  e\hyl  ester  and  lactic  acid,  n- 
butyl  ester  for  endocrine  effects  may  be 
required. 

B.  Analytical  Method(s) 

An  analytical  method  is  not  required 
for  enforcement  purposes  since  the 
Agency  is  establishing  an  exemption 
from  the  requirement  of  a  tolerance 
without  any  numerical  limitation. 

C.  Existing  Tolerances 

There  are  no  existing  tolerances  or 
tolerance  exemptions  for  ethyl  and  butyl 
lactate. 

D.  International  Tolerances 

The  Agency  is  not  aware  of  any 
country  requiring  a  tolerance  for  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester  nor  have  any  CODEX  Maximum 
Residue  Levels  (MRLs)  been«stablished 
for  any  food  crops  at  this  time. 

E.  List  4A  Classification 

It  has  been  determined  that  lactic 
acid,  ethyl  ester  and  lactic  acid,  n-butyl 
ester  are  to  be  classified  as  List  4A  inert 
ingredients.  Thus,  the  tolerance 
exemptions  will  be  established  in  40 
CFR  180.950  instead  of  40  CFR 
180.1001(c)  and  (e)  as  requested  by  the 
petitioner  PURAC. 

Vm.  Condusions 

Based  on  the  information  in  the 
record,  summarized  in  this  preamble, 
EPA  concludes  that  there  is  a  reasonable 
certainty  of  no  harm  from  aggregate 
exposure  to  residues  of  lactic  acid,  ethyl 
ester  and  lactic  acid,  n-butyl  ester. 
Accordingly,  EPA  finds  that  exempting 
lactic  acid,  ethyl  ester  and  lactic  acid,  n- 
butyl  ester  from  the  requirement  of  a 
tolerance  will  be  safe. 

DC.  Obiections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 


56228         Federal  Register/Vol.  67,  No.  170/Tuesday.  September  3,  2002/Rules  and  Regulations 


.1_»: ...l.:_l- 


.1 * xU_  /-«Te- 


f^r.ll  aI. 


Federal  RegiBter/Vol.  67,  No.  170/Tuesday,  September  3,  2002/Rules  and  Regulations         56229 


roniiirci  the  ifisiianpR  nf  a  nroDosed  rule.      XI.  Sulnnission  to  Congress  and  the 


DEPARTMENT  OF  COMMERCE 


56228        Federal  Register / Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procediures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object  "  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  control 
niunber  OPP-2002-0217  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  4,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for^e  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  kifomiation  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW., 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  from  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 


number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolemnce  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection.  "  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  Vni.A.,  you  should  also  send  a 
copy  of  yoiu-  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  control  ID 
number  OPP-2002-0217,  to:  Public 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries.  . 


B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
imcontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

X.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  an 
exemption  from  the  tolerance 
requirement  under  FFDCA  section 
408(d)  in  response  to  a  petition 
submitted  to  the  Agency.  The  Office  of 
Management  and  Budget  (OMB)  has 
exempted  these  types  of  actions  from 
review  imder  Executive  Order  12866, 
entitled  Regulatory  Plarming  and 
Review  (58  FR  51735,  October  4, 1993). 
Because  this  rule  has  been  exempted 
irom  review  under  Executive  Order 
12866  due  to  its  lack  of  significance, 
this  rule  is  not  subject  to  Executive 
Order  13211,  Actions  Concerning 
Regulations  Thflt  Significantly  Affect 
Energy  Supply.  Distribution,  or  Use  (66 
FR  28355,  May  22,  2001).  This  final  rule 
does  not  contain  any  information 
collections  subject  to  OMB  approval 
imder  the  Paperwork  Reduction  Act 
(PRA),  44  U.S.C.  3501  et  seq.,  or  impose 
any  enforceable  duty  or  contain  any 
imfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  imder  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  piu-suant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  exemption  in  this  final  rule,  do  not 
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require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  j  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 


XI.  Sulnnission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule  "  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultural  conunodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  August  19,  2002. 
Debra  Edwards, 

Acting  Director,  Registration  Division,  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.950  is  amended  by 
adding  and  reserving  paragraph  (d)  and 
adding  a  new  paragraph  (e)  to  read  as 
follows: 

§  1 80.950    Tolerance  exemptions  for 
minimal  risk  active  and  inert  ingredients. 

***** 

(d)  [Reserved) 

(e)  Specific  chemical  substances. 
Residues  resulting  from  the  use  of  the 
following  substances  as  either  an  inert 
or  an  active  ingredient  in  a  pesticide 
chemical  formulation,  including 
antimicrobial  pesticide  chemicals,  are 
exempted  from  the  requirement  of  a 
tolerance  imder  FFDCA  section  408,  if 
such  use  is  in  accordance  with  good 
agricultural  or  manufacturing  practices. 


Chemical 

CAS  No. 

[_actic  add,  n-butyl  ester  

Lactic  acid,  ethyl  ester 

138-22-7 
197-64-3 

[FR  Doc.  02-22369  Filed  8-30-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

SO  CFR  Part  648 

[Docket  No.  020306047-2047-01;  1.0. 
082302A] 

Rsheries  of  the  Northeastern  United 
States;  Summer  Flounder,  Scup,  and 
Biacit  Sea  Bass  Fisheries;  Ad|ustment 
to  the  2002  Blacic  Sea  Bass  Total 
Allowable  loindings  (TAL) 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notification  of  restoration  to  the 

2002  black  sea  bass  TAL. 

SUMMARY:  NMFS  restores  10,000  lb 
(4,534  kg)  of  unused  research  set-aside 
to  the  2002  black  sea  bass  TAL.  and 
makes  corresponding  adjustments  to  the 
2002  black  sea  bass  recreational  harvest 
limit  and  the  2002  Quarter  4 
commercial  quota.  This  action  complies 
with  Framework  Adjustment  1  to 
Summer  Flounder,  Scup,  and  Black  Sea 
Bass  Fishery  Management  Plan  (FMP), 
which  implemented  procedures  for 
setting  aside  up  to  3  percent  of  the 
annud  TAL  to  fund  research  activities 
for  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries.  Framework 
Adjustment  1  also  specified  that,  if  a 
research  proposal  is  disapproved  by 
NMFS  or  the  NOAA  Grants  Office,  the 
research  set-aside  for  that  proposal 
would  be  reallocated  (i.e.,  added  back) 
into  the  TAL.  On  June  21,  2002.  NMFS 
disapproved  a  research  project  for 
which  10,000  lb  (4,534  kg)  of  the  black 
sea  bass  TAL  had  been  set-aside.  The 
intent  of  this  action  is  to  restore  10,000 
lb  (4,536  kg)  to  the  overall  2002  black 
sea  bass  TAL. 

DATES:  Effective  September  3.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  A.  Pearson,  Fishery  Policy 
Analyst,  (978)  281-927^, 
SUPPLEMENTARY  INFORMATION: 

Background 

iVMFS  published  a  final  rule  in  the 
Federal  Register  on  August  10,  2001  (66 
FR  42156),  implementing  Framework 
Adjustment  1  to  the  FMP.  Framework 
Adjustment  1  implemented  procedures 
for  setting  aside  up  to  3  percent  of  the 
annual  TAL  to  fund  research  activities 
for  the  summer  flounder,  scup,  and 
black  sea  bass  fisheries.  Framework 
Adjustment  1  also  specified  that,  if  a 
proposal  is  disapproved  by  NMFS  or  the 
NOAA  Grants  Office,  the  research  set- 
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aside  for  that  proposal  would  be 
reallocated  (i.e.,  added  back)  into  the 
TAL. 

On  December  26.  2001,  NMFS 
published  a  final  rule  in  the  Federal 
Register  (66  FR  66348)  annoimcing 
specifications  for  the  2002  siunmer 
flounder,  scup,  and  black  sea  bass 
fisheries.  An  iuitial  TAL  of  6,800,000  lb 
(3,084,428  kg)  was  established  for  the 
black  sea  bass  fishery.  Four  research 
projects  utilizing  the  black  sea  bass 
research  quota  set-aside  were 
recommended  for  approval  by  a  review 
committee.  As  a  result,  76,005  lb 
(34,475  kg)  of  black  sea  bass  quota  was 
set  aside  for  those  four  research  projects. 
Therefore,  a  TAL  of  6,723.995  lb 
(3,049,953  kg)  was  implemented  in  the 
final  rule.  Under  procedures  in  the 
FMP,  the  overall  TAL  is  then  allocated 
49  percent  to  the  commercial  sector  and 
51  percent  to  the  recreational  sector, 
which  resulted  in  a  2002  commercial 
quota  of  3.294,758  lb  (1.494.477  kg)  and 
a  2002  recreational  harvest  limit  of 
3,429,237  lb  (1.555.476  kg). 

NMFS  formally  disapproved  one  of 
the  black  sea  bass  research  projects  on 
June  21.  2002.  The  disapproved  project 
had  been  allocated  10.000  lb  (4,536  kg) 
of  the  black  sea  bass  research  quota  set- 
aside.  This  action  is  necessary  to  restore 
10,000  lb  (4,536  kg)  to  the  overall  2002 
black  sea  bass  TAL.  The  resulting  2002 
black  sea  bass  TAL  is  6.733.994  lb 
(3.054.488  kg).  Of  the  10.000  lb  (4,536 
kg)  being  restored,  4,900  lb  (2.223  kg)  is 
added  to  the  commercial  quota  and 
5.100  lb  (2.313  kg)  is  added  to  the 
recreational  harvest  limit.  The  resulting 
commercial  quota  is  3.299,657  lb 
(1,496,699  kg)  and  the  recreational 
harvest  limit  is  3,434,337  lb  (1,557,789 
kg). 

Because  the  first  three  quarters  of  the 
2002  black  sea  bass  commercial  fishing 
year  have  already  closed,  the  entire 
portion  of  the  additional  commercial 
quota  (4.900  lb  (2.223  kg))  is  being 
added  to  Quartern.  The  resulting 
adjusted  200Z  black  sea  bass 
commercial  quota  for  Quarter  4  is 
656.274  lb  (297,681  kg). 

Although  5.100  lb  (2.313  kg)  of  black 
sea  bass  is  being  restored  to  the 
recreational  harvest  limit,  it  does  not 
alter  the  existing  recreational 
management  measures  that  have  been 
established  to  ensure  that  the 
recreational  harvest  limit  is  not 
exceeded.  A  minimimi  fish  size  of  1 1 .5 
inches  (29.2  cm),  a  25-  fish  recreational 
possession  limit,  and  a  year-roimd  open 
season  will  remain  in  effect. 


Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  27,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22352  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docliet  No.  011218304-1304-01;  I.D. 
082702A] 

Fisheries  of  the  Exclushm  Economic 
Zone  Off  Alaska;  Deap-Water  Species 
Fishery  by  Vessels  Using  Trawl  Gear  in 
the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  species  that  comprise  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  Gulf  of  Alaska 
(GOA),  except  for  vessels  fishing  for 
pollock  using  pelagic  trawl  gear  in  those 
portions  of  the  GOA  open  to  directed 
fishing  for  pollock.  This  action  is 
necessary  because  the  fourth  seasonal 
apportionment  of  the  2002  Pacific 
halibut  bycatch  allowance  specified  for 
the  deep-water  species  fishery  in  the 
GOA  was  reached  during  the  third 
seasonal  apportionment. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.).  September  1,  2002,  until 
1200  hrs,  A.M..  October  1.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Andrew  Smoker.  907-586-7228,  or 
Andy .  Smoker@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Flan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 


The  Pacific  halibut  bycatch  allowance 
for  the  GOA  trawl  deep-water  species 
fishery,  which  is  defined  at 
§  679.21(d)(3)(iii)(A),  was  established  by 
an  emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  meastires*  for  the 
grotmdfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002)  for  the  fourth  season,  the 
period  September  1,  2002,  through 
October  1,  2002,  as  150  metric  tons. 
Section  679.21(d)(5)(iv)  specifies  that  if 
a  seasonal  apportionment  of  a  halibut 
PSC  limit  specified  for  trawl,  hook-and- 
line,  or  pot  gear  is  exceeded,  the  amount 
by  which  the  seasonal  apportionment  is 
exceeded  will  be  deducted  from  the 
respective  apportionment  for  the  next 
season  during  a  current  fishing  year. 
Current  data  indicate  that  the  Pacific 
halibut  bycatch  allowance  for  the  foiuth 
season  was  taken  during  the  third 
seasonal  allocation.  Therefore,  there  is 
no  fourth  seasonal  apportionment 
available  for  the  GOA  deep-water 
species  fishery  by  vessels  using  trawl 
gear. 

Therefore,  in  accordance  with 
§  679.21(d)(7){i),  the  Administrator, 
Alaska  Region,  NMFS  (Regional 
Administrator),  has  determined  that  the 
fourth  seasonal  apportionment  of  the 
2002  Pacific  halibut  bycatch  allowance 
specified  for  the  trawl  deep-water 
species  fishery  in  the  GOA  was  reached 
during  the  third  seasonal 
apportionment.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  the 
deep-water  species  fishery  by  vessels 
using  trawl  gear  in  the  GOA,  except  for 
vessels  fishing  for  pollock  using  pelagic 
trawl  gear  in  those  portions  of  tiie  GOA 
open  to  directed  fishing  for  pollock.  The 
species  and  species  groups  that 
comprise  the  deep-water  species  fishery 
are:  pollock,  Pacific  cod,  deep-water 
flatfish,  flathead  sole,  Atka  mackerel, 
and  "other  species." 

Maximiun  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries.  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  fotuth 
seasonal  halibut  bycatch  allowance 
specified  for  the  deep  water  species 


fishery  in  the  GOA,  and  thwefbre 
reduce  the  public's  ability  to  use  and 
enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waivOT  of  prior  notice  and  opportimity 
forpublic  comment. 

Tins  action  is  required  by  §  679.20 
and  is  exempt  £rom  review  under 
Executive  6rder  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  August  27, 2002. 
Virginia  M .  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22344  Filed  8-28-02;  2:54  pm) 
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DEPARTMENT  OF  COMMERCE 

NatkNial  Oceanic  and  Atmospheric 
AdmlnistratkNi 

50  CFR  Part  679 

[DockM  No.  011218304-1304-01;  I.D. 
082202B] 

Fleherlee  Of  the  Exduelve  Eoonomk: 
Zone  Off  Alaska;  Atka  Mackerel 
Platoons  in  Areas  542  and  543 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notification  of  platoon 

assignments. 

summary:  NMFS  is  notifying  registered 
vessels  of  their  platoon  assignments  for 
the  B  season  Atka  mackerel  fishery  in 
harvest  limit  areas  (HLA)  542  and/or 
543  of  the  Aleutian  Islands  subarea  of 
the  Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  This  action  is 
necessary  to  allow  the  harvest  of  the  B 
season  HLA  limits  established  for  area 
542  and  area  543  pursuant  to  the  2002 
Atka  mackerel  total  allowable  catch  and 


associated  Stellar  sea  lion  protection 
measures. 

DATES:  Effective  1200  hrs,  Alaska  local 

time  (A.l.t),  August  28,  2002,  until  1200 

hrs,  A.l.t.,  November  1,  2002. 

FOR  FURTHER  MP0RMAT10N  CONTACT: 

Andrew  Smoker.  907-586-7228,  or 

Andy.SmokerOnoaa.gov. 

SUPPI.EMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Ckoundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  the  emergency  rule  implementing 
2002  harvest  specifications  and  Stellar 
sea  lion  protection  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  47472 
July  19.  2002)  NMFS  established  HLAs 
for  Atka  mackerel  directed  fishing  in 
areas  542  and  543.  Vessels  had  imtil 
August  1,  2002.  to  register  to  fish  in  the 
HLA  in  areas  542  and/or  543.  NMFS 
then  is  required  to  randomly  assign 
vessels  between  these  areas  to  reduce 
the  amoimt  of  daily  catch  in  the  HLA  by 
about  half  and  to  disperse  the  fishery 
over  time. 

In  accordance  with 
§  679.20(a)(8)(iii)(A).  ten  vessels  using 
trawl  gear  for  directed  fishing  for  Atka 
mackerel  have  registered  with  NMFS  to 
fish  in  the  HLA  fisheries  in  areas  542 
and/or  543.  In  accordance  with 
§  679.20(a)(8)(iii)(B)  the  Administrator, 
Alaska  Region,  has  randomly  assigned 
each  vessel  to  the  HLA  directed  fishery 
for  Atka  mackerel  for  which  they  have 
registered  and  is  now  notifying  each 
vessel  of  its  assignment. 

Vessels  assigned  to  Platoon  A  which 
will  participate  in  the  first  HLA  directed 
fishery  in  area  542  and/or  the  second 
HLA  directed  fishery  in  area  543  in 


accordance  with  the  vessel's  registration 
under  §679.20(a)(8)(iii)(A)  are  as 
follows:  Federal  Fishery  Permit  number 
(FFP)  4093  Alaska  Victory,  FFP  3819 
Alaska  Spirit,  FFP  3400  Alaska  Ranger. 
FFP  2134  Ocean  Peace,  and  FFP  1879 
American  No.  1. 

Vessels  assigned  to  Platoon  B  which 
will  participate  in  the  first  HLA  directed 
fishery  in  area  543  and/or  the  second 
HLA  directed  fishery  in  area  542  in 
accordance  with  the  vessel's  registration 
under  §  679.20(a)(8)(iii)(A)  are  as 
follows:  FFP  2443  Alaska  Juris,  FFP 
3835  Seafisher,  FFP  2733  Seafreeze 
Alaska,  FFP  3423  Alaska  Warrior,  and 
FFP  2800  U.S.  Intrepid. 

Classification 

This  action  responds  to  the  best 
available  information.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  that  the  need  to  immediately 
Implement  this  action  that  notifies  each 
vessel  of  their  platoon  assignment  to 
allow  the  harvest  of  the  B  season  HLA 
limits  established  for  area  542  and  area 
543  constitutes  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b){B)  and  50  CFR 
679.20(a)(8)(iii),  as  such  procedures 
would  be  uimecessary  and  contrary  to 
the  public  interest.  Similarly  the  need  to 
implement  these  measiues  in  a  timely 
fashion  that  notifies  each  vessel  of  their 
platoon  assignment  to  allow  the  harvest 
of  the  B  season  HLA  limits  established 
for  area  542  and  area  543  constitutes 
good  cause  to  find  that  the  effective  date 
of  this  action  cannot  be  delayed  for  30 
days.  Accordingly,  under  5  U.S.C. 
553(d),  a  delay  in  the  effective  date  is 
hereby  waived. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  27,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen'ice. 
[FR  Doc.  02-22345  Filed  8-28-02;  2:54  pm) 
BILLHUG  COOE  3S10-22-8 


56232 


Federal  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002 / Proposed  Rules        »      56233 


.SioTiifirantlv  Affect  Enenzv  SuddIv, 


extent,  if  anv.  the  new  test  procedure  tightened  testing  specifications  to 


56232 


Federal  Register / Vol.  67,  No.  170 /Tuesday,  September  3.  2002 / Proposed  Rules        >      56233 


Proposed  Rules 


Federal  Register 

Vol.  67,  No.  170 

Tuesday,  September  3,  2002 


This  section  ot  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  pnor  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

10  CFR  Part  430 

[Docicet  No.  EE-RM/TP-99-500] 

RIN  1904-AB04 

Energy  Conservation  Program  for 
Corisumer  Products:  Test  Procedure 
for  bisliwashers 

agency:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Department  of 
Energy. 

ACTION:  Notice  of  proposed  rulemaking 
and  public  hearing. 


SUMMARY:  The  Department  of  Energy 
(We,  DOE,  or  the  Department)  will  hold 
a  public  hearing  to  discuss  and  receive 
comments  on  DOE's  proposal  to  amend 
its  test  procedure  for  residential 
dishwashers.  The  proposal  adds  new 
definitions  for  non  soil-sensing 
dishwashers,  soil-sensing  dishwashers, 
and  standby  power.  It  introduces  a  new 
test  procedure  for  soil-sensing 
dishwashers,  proposes  to  require  that 
the  measurement  of  standby  power 
consumption  be  included  in  the 
estimated  annual  energy  use  and 
estimated  annual  operating  cost 
calculations  for  dishwashers,  and  adds 
new  specifications  for  instrumentation 
requirements.  It  also  revises  the  value  of 
one  of  the  parameters  used  for 
calculating  the  estimated  annual 
operating  cost,  that  is,  the  representative 
average  dishwasher  use,  based  on  new 
survey  data  on  consumer  practices. 
DATES:  The  Department  will  hold  a 
public  hearing  on  Tuesday,  October  22, 
2002,  at  9  a.m.,  in  Washington,  DC. 
Requests  to  speak  at  the  hearing  must  be 
received  by  the  Department  no  later 
than  4  p.m.,  October  8,  2002.  A 
computer  diskette  or  CD 
(WordPerfect'^'^  8)  of  statements  to  be 
given  at  the  public  hearing  must  be 
received  by  the  Department  no  later 
than  4  p.m.,  October  8,  2002. 


The  Department  will  accept 
comments,  data,  and  information 
regarding  the  proposed  rule  before  or 
after  the  public  hearing,  but  no  later 
than  November  18,  2002. 
ADDRESSES: 

Submission  of  Comments 

The  Department  will  accept 
comments,  data,  and  information 
regarding  the  proposed  rule  before  or 
after  the  public  hearing,  but  no  later 
than  the  date  provided  in  the  DATES 
section.  All  written  comments  should  be 
addressed  to  Ms.  Brenda  Edwards- Jones, 
U.S.  Department  of  Energy,  Office  of 
Energy  Efficiency  and  Renewable 
Energy,  EE-41, 1000  Independence 
Avenue,  SW,  Washington,  DC,  20585- 
0121.  DOE  requests  a  signed  original 
and  a  computer  diskette  or  CD 
(WordPerfect  TM  8)  of  the  written 
comments.  DOE  will  also  accept 
electronically-mailed  comments,  e- 
mailed  to  Brenda.Edwards- 
Jones@ee.doe.gov,  but  you  must  also 
provide  the  Department  with  a  signed 
hard  copy  of  your  comments.  All 
envelopes  and  documents  should  be 
labeled.  "Energy  Conservation  Program 
for  Consumer  Products:  Test  Procedures 
for  Dishwashers,  Docket  No.  EE-RM/TP- 
99-500." 

Requests  to  make  statements  at  the 
public  hearing  and  copies  of  such 
statements  should  be  addressed  to  Ms. 
Brenda  Edwards-Jones  at  the  following 
address:  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121.  E-mail 
address:  Brenda. Edwards- 
fones@ee.doe.gov.  The  hearing  will 
begin  at  9  a.m.  on  Tuesday,  October  22, 
2002,  in  Room  IE-245  at  the  U.S. 
Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585.  For  more 
information  concerning  public 
participation  in  this  rulemaking 
proceeding,  see  section  IV,  "Public 
Comment,"  of  this  notice  of  proposed 
rulemaking. 

Copies  of  the  transcript  of  the  public 
hearing,  public  comments  received,  and 
this  notice  of  proposed  rulemaking  may 
be  read  at  the  Freedom  of  Information 
Reading  Room  (Room  lE-190)  at  the 
U.S.  Department  of  Energy,  Forrestal 
Building,  1000  Independence  Avenue, 
SW,  Washington,  DC  20585,  between 


the  hours  of  9  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Twigg,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  EE-41, 1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121,  (202)  586- 
8714,  email:  barbara.twigg@ee.doe.gov; 
or  Francine  Pinto,  Esq.,  U.S.  Department 
of  Energy,  Office  of  General  Cotmsel, 
GC-72, 1000  Independence  Avenue, 
SW,  Washington,  DC  20585-0121,  (202) 
586-7432,  email: 
Francine.Pinto@HQMail.doe.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  proposed  rulemaking 
incorporates  by  reference  the  "American 
National  Standard,  Household  Electric 
Dishwashers,  ANSI/AHAM  DW-1- 
1992,"  and  the  August  20,  1999 
"Addendum  to  Appendix  A  of  AHAM 
DW-1-1992"  published  by  the 
Association  of  Home  Appliance 
Manufacturers  (AHAM).  Copies  of  the 
standards  to  be  incorporated  by 
reference  may  be  viewed  at  the 
Department  of  Energy's  Freedom  of 
Information  Reading  Room  at  the 
address  stated  above.  You  may  also 
obtain  copies  of  the  referenced  standard 
AHAM  DW-1-1992,  along  with  the 
1999  Addendum,  from  the  Association 
of  Home  Appliance  Manufacturers,  1111 
19th  Street,  NW,  Suite  402,  Washington. 
DC  20036,  (202)  872-5955. 

Information  regarding  this  rulemaking 
is  also  available  on  the  Office  of 
Building  Research  and  Standards  Web 
site  at  the  following  address:  http:// 
www.eren.doe.gov/buildings/ 
codes _standards/ index.htm 

I.  Introduction 

A.  Authority 

B.  Background 

C.  The  Proposed  Rule 

II.  Discussion 

A.  General  Discussion 

B.  Changes  in  Consumer  Practices — 
Representative  Average  Dishwasher  Use 

C.  New  Definitions 

D.  New  Test  Procedure  for  Soil-sensing 
Dishwashers 

E.  New  Test  Procedure  for  Standby  Power 

F.  Instrumentation  Requirements 

G.  Impact  of  Test  Procedure  Revisions 
H.  Representation  Requirements 

III.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1969 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  • 

C.  Review  Under  Executive  Order  13211, 
"Action  Concerning  Regulations  that 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use" 

D.  Review  Under  the  Regulatory  Flexibility 
Act 

E.  Review  Under  Executive  Order  13132, 
"Federalism" 

F.  Review  Under  Executive  Order  12630. 
"Governmental  Actions  and  Interference 
with  Constitutionally  Protected  Property  ■ 
Rights" 

G.  Review  Under  the  Paperwork  Reduction 
Act 

H.  Review  Under  Executive  Order  12988, 

"tivil  Justice  Reform" 
I.  Review  Under  Section  32  of  the  Federal 

Energy  Administration  Act  of  1974 
J.  Review  Under  the  Unfunded  Mandates 

Reform  Act  of  1995 
K.  Review  Under  the  Treasury  and  General 

Government  Appropriations  Act,  1999 
IV.  Public  Comment 

A.  Attendance  at  Public  Hearing 

B.  Procedure  for  Submitting  Requests  to 
Speak 

C.  Conduct  of  Hearing 

D.  Issues  on  Which  Comments  are 
Requested 

I.  Introduction 

A.  Authority 

Part  B  of  Title  HI  of  the  Energy  Policy 
and  Conservation  Act  of  1975  (EPCA  or 
Act),  Public  Law  94-163,  as  amended  by 
the  National  Energy  Conservation  Policy 
Act  of  1978  (NECPA),  Public  Law  95- 
619,  the  National  Appliance  Energy 
Conservation  Act  of  1987  (NAECA), 
Public  Law  100-12,  the  National 
Appliance  Energy  Conservation 
Amendments  of  1988  (NAECA  1988), 
Public  Law  100-357,  and  the  Energy 
Policy  Act  of  1992  (EPACT).  Public  Uw 
102-486,  established  the  Energy 
Conservation  Program  for  Consumer 
Products  Other  Than  Automobiles 
(Program).  The  products  currently 
subject  to  this  Program  ("covered 
products")  include  residential 
dishwashers,  the  subject  of  today's 
notice. 

Under  the  Act,  the  Program  consists 
of  three  parts:  testing,  labeling,  and  the 
Federal  energy  conservation  standards. 
Section  323  of  EPCA  requires  the 
Department,  in  consultation  with  the 
National  Institute  of  Standards  and 
Technology  (NIST),  to  establish  or 
amend  test  procedures  as  appropriate 
for  each  of  the  covered  products  (42 
U.S.C.  6293).  The  purpose  of  the  test 
procedures  is  to  measure  energy 
efficiency,  energy  use,  or  estimated 
annual  operating  cost  of  a  covered 
product  during  a  representative  average 
use  cycle  or  period  of  use.  The  test 
procedure  must  not  be  unduly 
burdensome  to  conduct  (42  U.S.C. 

6293M3)K 
If  a  test  prd^dure  is  amended,  section 

323(e)(1)  of  EPCA  requires  DOE  to 

determine,  in  the  rulemaking,  to  what 


extent,  if  any,  the  new  test  procedure 
would  change  the  measiued  energy 
efficiency  or  measured  energy  use  of 
any  covered  product  as  determined 
under  the  existing  test  procedure  (42 
U.S.C.  6293(e)(1)).  If  DOE  determines 
that  the  amended  test  procedure  would 
change  the  measured  energy  efficiency 
or  measured  energy  use  of  a  covered 
product,  DOE  must  amend  the 
applicable  energy  conservation  standard 
during  the  rulemaking  that  establishes 
the  new  test  procedure.  In  setting  the 
new  energy  conservation  standard, 
section  323(e)(2)  of  EPCA  requires  DOE, 
with  the  new  test  procedure,  to  measure 
the  energy  efficiency  or  energy  use  of  a 
representative  sample  of  covered 
products  that  minimally  comply  vfith 
the  existing  standard.  The  average  of 
such  energy  efficiency  or  energy  use  of 
these  representative  samples,   . 
determined  under  the  new  test 
procedure,  shall  constitute  the  amended 
energy  conservation  standard  for  the 
applicable  covered  products  (42  U.S.C. 
6293(e)(2)).  Further,  models  of  covered 
products  in  use  the  day  before  the  new 
energy  conservation  standard  becomes 
effective  (or  revisions  of  suclynodels 
that  come  into  use  after  such  date  and 
have  the  same  energy  efficiency  or 
energy  use  characteristics)  and  which 
comply  with  the  energy  conservation 
standard  applicable  to  such  covered 
products  on  the  day  before  the  new 
standard  becomes  effective,  shall  be 
deemed  to  comply  with  the  new  energy 
conservation  standard  (42  U.S.C. 
6293(e)(3)). 

Begirming  180  days  after  an  amended 
or  new  test  procedure  for  a  covered 
product  is  prescribed  or  established 
under  EPCA  section  323(b),  no 
manufacturer,  distributor,  retailer,  or 
private  labeler  may  make  any 
representation  with  respect  to  the 
energy  use,  efficiency,  or  cost  of  energy 
consumed  by  such  product,  unless  such 
product  has  been  tested  in  accordance 
with  such  amended  or  new  DOE  test 
procedure  and  such  representation 
fairly  discloses  the  results  of  such 
testing  (42  U.S.C.  6293(c)(2)). 

B.  Background 

On  December  18,  2001,  the 
Department  published  a  final  rule  for 
dishwashers  that  amended  certain 
elements  of  the  then-effective  test 
procediue;  the  rule  was  made  effective 
June  17,  2002  (66  FR  65091)  (hereafter 
referred  to  as  the  "2001  final  rule").  The 
2001  final  rule  changed  the  definitions 
of  compact  and  standard  dishwasher 
models  to  use  place  setting  capacity 
instead  of  width,  reduced  the 
representative  average  number  of  use 
cycles  per  year  fi-om  322  to  264,  and 


tightened  testing  specifications  to 
improve  testing  repeatability.  Although 
a  new  test  procedure  for  soil-sensing 
dishwashers  had  been  proposed  in  the 
Notice  of  Proposed  Rulemaking  (NOPR) 
published  on  September  28,  1999  (64  FR 
52248),  the  2001  final  rule  deferred 
action  on  finalizing  a  test  procedure  for 
soil-sensing  or  adaptive  control  models 
imtil  additional  research  could  be 
conducted  in  three  areas.  They  were  to: 
(1)  Evaluate  consumer  behavior 
regarding  the  soil  levels  of  typical 
dishwasher  loads;  (2)  assess  how 
consumer  behavior  concerning  loading 
and  rinsing  could  be  translated  into  a 
representative  soil  load  that  could  be 
used  for  repeatable  and  accurate  testing; 
and  (3)  determine  what  kind  of  test 
procediu^  would  best  measure  the 
energy  and  water  consumption  of 
dishwashers  using  a  variety  of  soil- 
sensing  technologies.  Investigating  and 
analyzing  additional  survey  sources  to 
update  how  often  dishwashers  are  used 
was  an  additional  goal. 

Because  the  Department  had  learned 
that  various  research  projects  and 
surveys  had  already  been  conducted  by 
manufacturers  and  others,  we  began  an 
initiative  to  consolidate  available 
information  and  determine  whether 
such  data  were  nationally  significant 
and  could  be  used  to  support  the 
development  of  a  new  test  procedure. 
However,  because  much  of  this 
information  was  considered  proprietary 
by  individual  companies  and  entities 
and  not  publicly  available,  we  hired  an 
independent  research  organization, 
Arthur  D.  Littie,  Inc.  (ADL),  to  collect  all 
available  surveys  and  studies  and 
evaluate  them  for  us.  ADL  (ADL's 
Technology  &  Iimovation  Business  is 
now  knovra  as  TIAX)  focused  its 
research  effort  on  the  questions  listed 
above,  and  presented  its  final  report  to 
DOE  on  December  18,  2001,  entitled 
"Review  of  Survey  Data  to  Support 
Revisions  to  DOE's  Dishwasher  Test 
Procedure"  (hereafter  referred  to  as  the 
ADL  report).  The  report  concluded  that 
there  was  adequate,  nationally 
significant  information  regarding 
consiuner  loading  and  pre-rinsing 
behavior,  and  presented 
recommendations  regarding  how  a  soil- 
based  test  procedure  could  be 
developed,  using  the  existing  consumer 
behavior  data.  On  December  19,  2001, 
DOE  posted  the  ADL  report  on  the  DOE 
Buildings  Research  and  Standards 
website,  along  with  a  brief  presentation 
of  the  type  of  soil  test  being  considered 
for  soil-sensing  models.  In  the  following 
weeks,  we  evaluated  additional 
information  and  comments  that  we 
received  as  a  result  of  our  website 
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posting.  ADL  was  directed  to  provide 
some  additional  detail  on  its  analysis 
and  on  March  5,  2002,  produced  an 
addendum  to  the  original  report 
(hereafter  referred  to  as  the  addendum). 
In  formulating  proposed  revisions  to  the 
dishwasher  test  procedure,  the 
Department  has  incorporated  ADL's  and 
stakeholder  recommendations  where 
appropriate.  Both  the  ADL  report  and 
the  addendum,  which  are  the  primary 
technical  support  documents  for  this 
ndemaking,  have  been  placed  in  the 
docket  and  administrative  record  for 
this  rulemaking. 

C.  The  Proposed  Rule 

Today's  proposed  rule  contains 
several  major  revisions  to  the  current 
dishwasher  test  procedure.  Section  II 
contains  discussion  concerning  each  of 
the  proposed  revisions.  The  major 
revisions  are  as  follows: 

1.  Update  the  test  procedure  to  reflect 
the  decline  in  dishwasher  use  by 
reducing  the  representative  average 
dishwasher  use  firom  264  cycles  per  year 
to  215  cycles  per  year,  based  on  more 
recent  survey  results. 

2.  Add  new  definitions: 

•  Non  soil-sensing  dishwashers 

•  Soil-sensing  dishwashers 

•  Standby  mode 

•  Sensor  Heavy  Cycle 

•  Sensor  Light  Cycle 

•  Sensor  Medium  Cycle 

•  Truncated  Sensor  Heavy  Cycle 

•  Truncated  Sensor  Light  Cycle 

•  Truncated  Sensor  Medium  Cycle 

3.  Create  a  separate  section  in  the  test 
procedure  for  soil-sensing  dishwashers, 
adopting  a  three-level  soil  test  based  on 
the  American  National  Standard, 
Household  Electric  Dishwashers,  ANSI/ 
AHAM  DW-1-1992  and  the  August  20, 
1999  Addendum  to  Appendix  A  of 
AHAM  DW-1-1992,  collectively 
referred  to  in  this  notice  as  AHAM  DW- 
1. 

4.  Require  the  measurement  of  the 
standby  power  consiunption  for  both 
non  soil-sensing  and  soil-sensing 
models,  and  incorporate  this  value  in 
calculations  for  the  estimated  annual 
energy  use  and  estimated  annual  energy 
cost.  Add  new  instrumentation 
requirements  and  update  existing 
requirements. 

5.  Require  that  both  current  and 
future  soil-sensing  models  be  tested 
using  the  soil-based  test  procedure. 

n.  Discussion 

A.  General  Discussion 

As  appliance  technology  evolves,  the 
Department  must  make  sure  that  the 
applicable  test  procediues  keep  pace 
and  provide  reliable  measures  of  energy 


consumption.  In  the  case  of 
dishwashers,  the  introduction  of  soil- 
sensing  models,  which  adjust  the 
diu-ation  and  number  of  fills  of  a  wash 
cycle  according  to  the  amoiuit  of  soil  in 
the  dish  load,  challenged  the  structure 
of  the  existing  test  procedure.  That  test 
procediu^,  which  uses  only  clean 
dishes,  was  developed  at  a  time  when 
the  thermal  mass  of  the  dish  load  and 
the  cycle  type  were  the  only  factors  that 
influenced  the  energy  constunption 
results  of  the  test.  However,  with  the 
introduction  of  soil-sensing  machines, 
the  clean  test  load  no  longer  served  to 
test  the  machines  accurately  because 
soil-sensing  machines  used  more  energy 
if  soiled  dishes  were  used  than  if  clean 
dishes  were  used.  The  questions  arose: 
How  could  soil-sensing  machines  be 
accurately  tested?  How  could  a 
"normal"  cycle  be  defined? 

DOE's  first  attempt  at  designing  a 
more  accurate  test  procedure  focused  on 
developing  a  formula  to  weight  and 
average  the  highest  and  lowest  levels  of 
energy  consumption  that  a  soil-sensing 
dishwasher  was  capable  of  providing 
using  the  minimum  and  maximum 
sensor  normal  cycles,  but  Mrithout 
requiring  that  soiled  dishes  be  used 
when  testing  the  machines  (presented  in 
the  September  28, 1999  NOPR).  This 
possible  test  procediue.  however, 
proved  problematic  in  a  number  of 
ways,  and  discussion  gradually  moved 
toward  the  necessity  of  having  a  soil- 
based  test,  whereby  the  soil  sensor 
would  set  the  cycle  based  on  a  more 
realistic  representation  of  consiuner  use. 
But  a  test  procedure  that  actually  used 
soiled  dishes  presented  the  difficult 
questions  of  how  many  soiled  dishes 
should  be  used  in  the  test  and  to  what 
degree  should  the  dishes  be  soiled? 
What  kind  of  test  load  could  represent 
the  typical  load  of  soiled  dishes  being 
placed  into  soil-sensing  dishwashers  by 
American  consumers? 

To  determine  the  natiire  of  this  soil 
load,  the  Department  contracted  with 
ADL  to  evaluate  available  survey  and 
technical  information.  Much  of  that 
information  is  proprietary  and 
confidential,  and  was  reported  by  ADL 
to  the  Department  only  in  summary  or 
aggregated  form.'  As  a  result,  and  while 


'  We  recognize  and  support  the  goal  of  full 
disclosure  of  all  information  used  in  our 
rulemaking  process.  However,  in  order  for  DOE  to 
effectively  carry  out  its  statutory  and  regtilatory 
responsibilities,  it  sometimes  is  necessary  or 
advisable  for  DOE  to  review  and/or  use  information 
that  is  proprietary  or  otherwise  confidential.  In 
those  cases,  it  is  essential  that  DOE  respect  the 
proprietary  needs  of  those  who  are  willing  to  share 
their  own  data  for  limited  use.  Without  such 
assurances  of  confidentiality,  organizations  often 
would  not  make  their  research  or  information 
available  to  us,  ultimately  adding  to  the  expense 


ADL's  report  to  DOE  will  be  fully 
disclosed  and  will  be  a  part  of  the 
public  administrative  record  for  this 
NOPR.  DOE  neither  has  possession  of 
nor  has  any  ability  to  identify  in  this 
NOPR  the  particular  proprietary  and 
confidential  information  used  by  ADL  to 
complete  its  report. 

DOE  tasked  ADL  to  compile  all 
available  public  and  private  studies  of 
consumer  dishwasher  use  and 
determine  whether  ADL  believed  that 
information  was  of  sufficient  quality 
and  national  significance  to  use  in 
developing  a  new  test  procedure  for 
soil-sensing  dishwashers.  .^L  did  find 
significant  sources  of  data,  and 
produced  for  DOE  a  report  outlining  a 
possible  three-level  test  procedure  based 
on  three  levels  of  soil.  The  energy 
consumption  for  each  soil-sensing 
dishwasher  at  those  three  levels  would 
be  weighted  according  to  the 
distribution  of  dishwasher  soil  levels 
obtained  from  constmier  survey  data. 
The  resiilting  energy  factors  would 
reflect  a  weighted  average  of  consumer 
use  in  the  U.S.  ADL  also  surveyed  and 
evaluated  available  studies  of  frequency 
of  use  in  order  to  produce  information 
so  that  IX)E  can  update  the  average 
number  of  use  cycles  per  year  and 
provide  a  more  current  representation  of 
annual  energy  use  and  cost. 

This  notice  defines  the  two  types  of 
dishwashers  now  in  the  marketplace, 
non  soil-sensing  and  soil-sensing.  It 
retains  the  original  test  procedure  using 
clean  dishes  for  non  soil-sensing 
models,  and  presents  a  new  test 
procedure  for  soil-sensing  models,  using 
soiled  dishes,  based  on  the  ADL  report. 
It  also  adds  a  procedure  for  measuring 
standby  power  consumption  for  both 
non  soil-sensing  and  soil-sensing 
models,  and  reduces  the  number  of  use 
cycles  per  year  to  215.  The  Department 
is  especially  interested  in  receiving 
comments  regarding  whether  the 
proposed  soil  levels  provide  a  realistic 
representation  of  consiuner  use. 

B.  Changes  in  Consumer  Practices — 
Representative  Average  Dishwasher  Use 

On  December  18.  2001.  the 
Department  issued  a  final  rule  for 
dishwashers  that  reduced  the 
representative  average  niunber  of  use 
cycles  per  year  to  264,  down  from  322. 
In  that  fin^  rule,  the  Department  stated 


and  time  needed  for  acquiring  rulemaking  data,  as 
well  as  adversely  impacting  the  quality  of  the  rule 
eventually  issued.  In  contracting  with  ADL,  we 
asked  ADL  to  use  the  best  available  expertise  in 
appliance  technology  in  order  to  evaluate, 
objectively  and  confidentially,  all'available  data 
regarding  the  soil  loads  of  dishwashers  and  their 
frequency  of  use. 


it  would  consider  any  new  data  on 
dishwasher  use  in  the  future. 

In  its  study,  ADL  evaluated  six 
siuveys  that  contained  consumer  usage 
information.  ADL  identified  five  as 
nationally  representative  of  U.S. 
demographics  (e.g..  age.  household  size, 
income,  location).  Several  surveys  used 
bands  to  categorize  dishwasher  use  per 
week  (e.g..  4-6  times  per  week), 
indicating  a  range  in  die  cycle  numbers 
and  contributing  some  uncertainty  in 
the  results.  In  its  assessment.  ADL 
points  out  that  one  of  the  siuveys.  the 
Energy  Information  Administration's 
Residential  Energy  Consumption  Survey 
entitled,  "A  Look  at  Residential  Energy 
Consumption  in  1997."  indicates  that 
more  than  half  of  the  U.S.  households 
with  a  dishwasher  use  it  less  than  four 
times  per  week  (208  cycles  per  year). 
This  extensive  and  nationally 
representative  survey  gives  a  good 
indication  of  the  frequency  of 
dishwasher  use.  Although  the  four 
remaining  nationally  representative 
surveys  show  a  range  of  results  for 
consumer  use.  they  also  support  the 
overall  trend  that  consumer  dishwasher 
use  is.  on  average,  significantly  lower 
than  264  cycles  per  year. 

The  ADL  report  states  that  "a  revised 
number  for  the  representative  average- 
use  cycles  per  year  should  be 
substantially  less  than  the  264  in  the 
interim  rulemaking,  but  not  less  than 
200  cycles  per  year."  It  goes  on  to 
recommend  "reducing  the  average-use 
cycles  per  year  for  dishwashers  into  the 
range  of  200  to  233  cycles  per  year."  In 
the  addendum  to  its  report,  ADL 
provided  clarification  on  its 
methodology  as  to  how  it  determined 
this  range.  ADL's  recommendation  of 
200  to  233  cycles  per  year  combined 
three  approaches  to  analyzing  the 
available  data  from  five  nationally 
representative  surveys.  The  details  of 
this  approach  can  be  found  on  page  13 
of  the  addendum  which  is  posted  on  our 
website  and  is  available  in  the  docket 
for  this  rulemaking.  The  Department 
reviewed  the  analysis  and  believes  that 
because  of  the  type  of  data  available,  the 
way  that  the  surveys  were  conducted 
and  the  data  presented,  and  the  inherent 
variability  of  the  consumer  conduct  at 
issue  (i.e.,  dishwasher  use  by  individual 
•consumers),  the  range  ADL  recommends 
is  appropriate.  Because  this  range  is 
appropriate  but  no  definitive  number 
within  that  range  appears  to  be  better 
than  any  other,  the  Department 
proposes  to  set  the  average  use  cycles, 
(factor  "N"  in  the  test  procedure 
formula  set  forth  in  this  NOPR),  at  215 
cycles  per  year.  This  number  represents 
roughly  the  midpoint  between  the 
estimated  range  of  the  average  use  cycle 


data  presented  in  the  ADL  report.  We 
believe  it  is  appropriate  to  set  the 
number  of  average  use  cycles  at  the 
midpoint  in  this  range  because  there  is 
no  reason  for  DOE  to  believe,  based  on 
the  data  presented  to  it,  that  any  one 
point  in  the  range  represents  a  more 
accurate  estimate  of  average  dishwasher 
use  than  any  other. 

C.  New  Definitions 

This  NOPR  introduces  a  new  test 
procedure  for  soil-sensing  dishwashers. 
As  a  result,  we  have  developed  new 
definitions  to  differentiate  between  two 
types  of  dishwashers  (non  soil-sensing 
and  soil-sensing),  the  conditions  of  the 
standby  operation,  and  the  conditions 
for  the  li^t,  medium,  and  heavy  tests 
of  a  soil-sensing  dishwasher.  These 
definitions  are  as  follows: 

•  "Non  soil-sensing  dishwasher" 
means  a  dishwasher  that  does  not  have 
the  ability  to  adjust  automatically  any 
energy  consuming  aspect  of  a  wash 
cycle  based  on  the  soil  load  of  the 
dishes. 

•  "Soil-sensing  dishwasher"  means  a 
dishwasher  that  has  the  abUity  to  adjust 
automatically  any  energy  consuming 
aspect  of  a  wash  cycle  based  on  the  soil 
load  of  the  dishes. 

•  "Standby  mode"  means  the  power 
consumption  condition  when  the 
dishwasher  is  connected  to  the  main 
electricity  supply  and  the  door  lock  is 
unlatched. 

•  "Sensor  heavy  cycle ' '  means ,  for 
standard  dishwashers,  the  set  of 
operations  in  a  soil-sensing  dishwasher 
that  constitutes  the  response  for 
completely  washing  a  load  of  dishes, 
four  place  settings  of  which  are  soiled. 
For  compact  dishwashers,  this 
definition  is  the  same,  except  that  two 
soiled  place  settings  are  used  instead  of 
four. 

•  "Sensor  light  cycle"  means,  for  both 
standard  and  compact  dishwashers,  the 
set  of  operations  in  a  soil-sensing 
dishwasher  that  constitutes  the  response 
for  completely  washing  a  load  of  dishes, 
one  place  setting  of  which  is  soiled  with 
half  of  the  gram  weight  of  soils  for  each 
item  specified  in  a  single  place  setting 
according  to  AHAM  DW-1. 

•  "Sensor  mediuiii  cyc/e"  means,  for 
standard  dishwashers,  the  set  of 
operations  in  a  soil-sensing  dishwasher 
that  constitutes  the  response  for 
completely  washing  a  load  of  dishes, 
two  place  settings  of  which  are  soiled. 
For  compact  dishwashers,  this 
definition  is  the  same,  except  that  one 
soiled  place  setting  is  used  instead  of 
two. 

•  "Truncated  sensor  heavy  cycle" 
means  the  sensor  heavy  cycle 
interrupted  to  eliminate  the  power-dry 


feature  after  the  termination  of  the  last 
rinse  operation. 

•  "Truncated  sensor  light  cycle" 
means  the  sensor  light  cycle  interrupted 
to  eliminate  the  power-dry  feature  after 
the  termination  of  the  last  rinse 
operation. 

•  "Truncated  sensor  medium  cycle 
means  the  sensor  medium  cycle 
interrupted  to  eliminate  the  power-dry 
feature  after  the  termination  of  the  last 
rinse  operation. 

D.  New  Test  Procedure  for  Soil-Sensing 
Dishwashers 

The  introduction  of  dishwashers 
using  soil-sensing  technology  prompted 
the  need  to  revise  the  current  test 
procedure  which  does  not  accurately 
measiu^  the  energy  consumption  of 
models  with  variable  cycles.  Currently, 
there  are  several  approaches  to  soil- 
sensing  which  include  optical  turbidity 
sensors,  pressure-based  sensors,  and  a 
new  generation  of  laser-based  sensors 
that  is  in  development.  The  responses  of 
these  technologies  vary,  but  in  all  cases, 
the  soil-sensing  dishwashers  adjust  the 
length  and/ or  the  severity  of  the 
washing  cycle  according  to  the  amount 
of  soil  detected  in  the  water.  For 
example,  if  little  or  no  soil  is  detected, 
a  less  severe  wash  cycle  will  be 
triggered;  if  a  heavier  soil  load  is 
detected,  a  more  severe  wash  cycle  will 
be  triggered.  The  intent  of  the  design  is 
to  use  information  to  improve  wash 
performance  and  reduce  energy 
consumption  when  appropriate. 

However,  when  soil-sensing 
dishwashers  are  tested  with  the  current 
test  procedure,  which  uses  only  clean 
dishes,  the  absence  of  soil  invariably 
triggers  aless  severe  cycle.  Thus,  the 
energy  factors  obtained  are  very  high 
and  do  not  reflect  a  dishwasher's 
performance  (and  thus  its  energy  usage) 
when  a  soiled  load  of  dishes  is  present. 
This  leads  to  confusion  for  consumers 
seeking  accurate  measures  of  energy 
efficiency  under  normal  use  patterns:  in 
fact,  it  leads  to  consumer  decisions  that 
are  made  based  on  demonstrably 
inaccurate  information. 

The  test  procedure  for  soil-sensing 
machines  must  provide  reliable  data 
which  reflect  performance  with  a 
typical  load  of  dishes,  while  at  the  same 
time  not  unduly  increasing  the  test 
burden  for  manufacturers.  Establishing 
parameters  for  a  typical  load  of  dishes 
and  for  normal  use  is  difficult  because 
of  the  complex  algorithms  designed  by 
manufacturers  to  respond  to  different 
soil  levels.  These  algorithms  for  wash 
sequences  are  based  on  sensor  data.  The 
test  procedure  which  we  proposed  in 
the  September  1999  NOPR,  based  on  a 
concept  developed  by  AHAM, 
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attempted  to  average  the  energy 
consumed  during  both  minimum  and 
maximum  wash  cycles.  However, 
manufacturers  have  since  claimed  that 
because  of  the  different  ways  that 
varying  sensor  technologies  perform, 
their  machines  cannot  be  adequately 
tested  and  compared  using  that 
procedure.  As  a  result,  DOE,  NIST,  and 
numerous  stakeholders  turned  their 
attention  to  obtaining  soiling  and 
loading  information  useful  for  revising 
the  dishwasher  test  procedure.  Because 
of  the  flexibility  of  wash  patterns  from 
model  to  model,  soil-based  tests 
presented  the  most  viable  solution  for 
representative  energy  testing. 

AHAM  DW-1  seemed  a  logical 
starting  point  for  soil-based  testing 
because  these  soil-based  procedures 
were  already  used  by  industry.  These 
procedures  were  originally  developed  as 
dishwasher  performance  evaluating 
tools  to  provide  a  repeatable  test  that 
could  be  reproduced  in  different 
laboratories.  The  procedures  use  a 
challenging  soil  load  of  specified  foods 
to  assess  the  washing  and  dr)ring  ability 
of  dishwashers. 

The  AHAM  performance  testing 
procedures  require  the  use  of  a  standard 
test  load  of  dishes,  detergent,  and  rinse 
agent.  Standard  conditions  for  ambient 
temperatiu^,  water  temperatiu-e,  water 
pressure,  and  water  hardness  are  all 
specified.  The  performance  evaluation 
is  based  on  a  minimum  of  three  runs  on 
a  dishwasher  with  a  soiled  load,  set  on 
the  norma]  cycle.  The  quantity,  brand, 
instruction  for  preparation,  and  order 
and  location  for  the  application  of  each 
soil  used  in  the  procediues  are  specified 
to  maintain  repeatability.  A  total  of  13 
different  soils  are  applied  within  a  one- 
hour  period,  followed  by  a  two-hour 
drying  period. 

Because  the  AHAM  performance  test 
was  developed  to  be  a  heavy  soil  test 
that  challenged  dishwasher  cleaning 
performance,  it  is  not  representative  of 
soil  loads  introduced  under  typical 
household  use.  Therefore,  while  the 
AHAM  jjerformance  test  was  a  logical 
starting  point  for  developing  a  test 
procediu«  for  soil-sensing  dishwashers, 
the  AHAM  performance  test  was  not 
itself  suitable  for  a  final  test  procedure. 
Instead,  and  recognizing  the  difficulty 
in  developing  a  test  procediue  that  is 
repeatable  and  realistic,  DOE  sought  to 
extract  elements  from  this  AHAM 
performance  test. 

Before  a  test  procedure  could  be 
drafted,  it  was  necessary  to  gain  an 
understanding  of  the  different  system 
responses  of  various  soil-sensor  models 
under  soiled  conditions,  as  well  as 
research  what  amount  of  soil  represents 
a  "normal"  soil  level  on  dishes  placed 


in  a  dishwasher.  DOE  directed  ADL  to 
study  consumer  soiling  and  loading 
practices  to  determine  what  portion  of 
the  AHAM  DW-1  soil  load  could  be 
used  to  represent  light,  mediiun,  and 
heavy  soil  levels.  ADL  analyzed  the 
results  of  three  available  surveys,  one  of 
which,  survey  C,  provided  significantly 
more  comprehensive  data  than  the  other 
two.  The  initial  result  of  this  analysis 
was  based  on  weighted  averages  of  the 
results  of  the  three  surveys,  "fiiat 
approach  led  ADL  to  recommend  that  a 
greater  mass  of  soil  on  dishes  be 
selected  to  represent  the  light,  mediiun, 
and  heavy  soil  levels  than  if  survey  C 
were  used  alone.  This  recommendation 
was  published  in  ADL's  December  18, 
2001  report  and  was  posted  on  oxtt 
website. 

Following  industry  review  and 
commentary  on  the  method  of  the 
analysis,  ADL  produced  for  DOE  an 
addendum  to  its  earlier  report  on  March 
5,  2002.  The  addendum  provides  more 
detail  on  the  initial  analysis, 
demonstrates  the  comprehensiveness  of 
survey  C,  analyzes  additional  data  from 
siuvey  C,  and  focuses  on  survey  C  as  the 
primary  basis  for  determining  the 
portions  of  the  AHAM  DW-1  soil  load 
that  could  be  used  to  represent  light, 
medium,  and  heavy  soil  levels. 

The  addendum  provides  additional 
data  and  methodology  from  survey  C.  It 
states  that  survey  C  collected  and 
analyzed  an  extensive  set  of 
photographs  of  actual  soiled  dish  loads  . 
from  participating  households.  The 
photographs  of  each  soiled  dish  load 
were  compared  against  a  Likert  scale  ^ 
and  received  Likert  scale  ratings  that 
ranged  from  2  to  10.  The  range  of  Likert 
scale  ratings  was  divided  into  three  soil 
levels — light,  medium,  and  heavy. 
Likert  scale  ratings  of  3,  6,  and  10  were 
selected  as  representative  of  the  light, 
mediiun,  and  heavy  soil  levels, 
respectively.  The  distribution  of  the 
Likert  scale  ratings  showed  that  each  of 
the  selections — 3,  6,  and  10 — 
represented  more  than  half  of  the  data 
within  each  of  the  three  soil  lievels.  The 
selection  of  10  as  representative  of  the 
heavy  soil  level  was  shown  to  be 
particularly  conservative  given  that  for 


2  Likert  scale:  a  response  scale  developed  by 
Rensis  Likert  for  assessing  opinions  and  usually 
consisting  of  five  of  more  categories;  used  here  as 
an  analysis  tool  to  assess  the  following  issue:  "How 
soiled  are  the  dishes  in  the  consumers'  dishwasher 
loads?"  From  the  large  set  of  photographic  data,  the 
bottom  of  the  scale  was  defined  by  assigning  one 
of  the  photos  showing  the  lowest  level  of  soil  as  the 
comparison  point  for  a  score  of  1.  Conversely,  the 
top  of  the  scale  was  defined  by  assigning  one  of  the 
photos  showing  the  highest  level  of  soil  as  the 
comparison  point  for  a  score  of  5.  The  scores  in 
between — 2.  3,  and  4 — were  defined  similarly  and 
represent  increasing  levels  of  soil. 


the  heavy  soil  level,  the  Likert  scale 
rating  of  8  represented  over  75  percent 
of  the  data. 

In  the  next  step  of  the-methodology 
from  survey  C,  a  minimum  of  10  sets  of 
photographs  from  each  of  the  Likert 
scale  ratings  of  3,  6,  and  10  were 
analyzed  by  a  professional  home 
economist.  The  professional  home 
economist  recreated  the  dish  loads  in 
the  photographs  using  AHAM  DW-1 
soils  and  then  weighed  the  amount  of 
AHAM  DW-1  soils  on  the  recreated 
dish  loads. 

Using  this  information,  the  mass  of 
food  soils  was  translated  into  the 
corresponding  number  of  soiled  place 
settings  for  each  level,  according  to 
AHAM  DW-1.  This  translation  was 
based  on  the  fact  that  the  AHAM  DW- 
1  soiling  procedure  specifies 
approximately  31.3  grams  of  food  soils 
per  place  setting.  The  result  of  this 
analysis,  as  listed  in  the  ADL 
addendum,  showed  that  a  light  soil 
level  for  standard  dishwashers  could  be 
approximated  by  one-half  of  a  single 
soiled  AHAM  DW-1  place  setting;  a 
medium  soil  level  could  be 
approximated  by  two  soiled  AHAM 
DW-1  place  settings;  and  a  heavy  soil 
level  could  be  approximated  by  four 
soiled  AHAM  DW-1  place  settings. 

DOE  believes  that  tnis  analysis  of  soil 
levels  is  based  on  the  best  available 
information  and  therefore  proposes  that 
the  energy  test  procedure  load  of  dishes 
for  standard  soil-sensing  dishwashers  be 
defined  according  to  AHAM  DW-1  with 
eight  place  settings  of  dishes,  serving 
pieces,  and  flatware,  soiled  per  the  light, 
medium,  and  heavy  cycle  definitions 
proposed  in  this  notice.  It  is  rioted  that 
the  reference  to  the  AHAM  DW-1  place 
settings  refers  to  the  ANSI/ AHAM  DW- 
1-1992  standard  as  well  as  the  August 
20, 1999  "Addendum  to  Appendix  A  of 
AHAM  DW-1-1992"  which  provides 
more  details  regarding  a  source  of 
acceptable  dishware  for  testing.  Both  the 
standard  and  the  addendum  will  be 
incorporated  by  reference  in  this 
proposed  new  test  procedure  rule. 

For  compact  dishwashers,  the  typical 
loading  capacity  is  half  of  the  loading 
capacity  of  standard  dishwashers. 
Therefore,  the  Department  proposes  to 
base  the  test  load  for  compact  soil- 
sensing  dishwashers  on  a  total  of  four 
AHAM  DW-1  place  settings,  hi 
addition,  the  soil  load  for  the  medium 
and  heavy  soil  levels  are  reduced  to  half 
that  of  the  soil  load  for  standard 
dishwashers,  proportional  to  its  smaller 
capacity.  However,  the  Department 
proposes  to  maintain  the  one-half  place 
setting  soil  load  to  represent  the  light 
soil  level  because  of  the  small  amount 
of  soil  involved.  Therefore,  the  soil  load 


for  the  light  soil  level  for  comipact 
dishwashers  is  approximated  by  one- 
half  of  a  single  soiled  AHAM  DW-1 
place  setting,  achieved  by  applying  half 
of  the  gram  weight  of  soils  to  each 
dishware  item;  a  medium  soil  level  is 
approximated  by  one  soiled  AHAM 
DW-1  place  setting;  and  a  heavy  soil 
level  is  approximated  by  two  soiled. 
AHAM  DW-1  place  settings.  Thus,  the 
energy  test  load  is  defined  according  to 
AHAM  DW-1  with  four  place  settings  of 
dishes,  serving  pieces,  and  flatware, 
soiled  per  the  light,  medium,  and  heavy 
definitions. 

The  new  test  procedure  requires  that 
the  machine  wash  cycle  responses 
under  each  of  these  soil  levels  are  then 
multiplied  by  weighting  factors 
representing  the  frequency  of  use  for 
each  soil  level  to  calculate  an  energy 
factor  for  the  dishwasher  model  that 
would  represent  its  normal  energy 
efficiency.  The  energy  consumption  for 
each  of  the  three  tests  [i.e.,  sensor  heavy, 
sensor  light,  and  sensor  medium  for 
soil-sensing  dishwashers)  would  be 
measured  and  calculated  in  the  same 
way  as  the  existing  test  procedure. 
However,  the  machine  energy  and  water 
energy  components  for  a  soil-sensing 
dishwasher  would  be  based  on  a 
weighted  average  of  the  three  energy 
consumption  tests,  according  to  the 
frequency  with  which  light,  medium, 
and  heavy  loads  are  washed. 

From  available  survey  data,  ADL 
determined  the  follovnng  weighting 
factoris,  drawn  from  the  distribution  of 
U.S.  households  in  the  three  soil  level 
categories — 62%  light  level  of  soil,  33% 
medium,  and  5%  heavy.  The  resulting 
equation  for  the  machine  energy,  M,  for 
soil-sensing  dishwashers  is: 

M=  (Mhc  X  Fhc)  +  (Mmc  X  Fmc)  +  (M|c  X 

F,c) 

The  resulting  equation  for  the  amount 
of  water  used,  V,  for  soil-sensing 
dishwashers  is: 
V=  (Vhc  X  Fhc)  +  (V„«  X  F™)  +  (Vic  X  F,c) 

Based  on  the  ADL  report  and 
addendum,  and  the  available  relevant 
and  reliable  data,  DOE  believes  that  the 
percentages  used  in  the  proposed  rule 
represent  the  best  possible  estimate  of 
how  consumers  currently  use 
dishwashers,  weighting  the  equation 
toward  light  loads  that  are  significantly 
pre-rinsed.  However,  because  all 
dishwashers  are  designed  to  wash  heavy 
loads  successfully  without  pre-rinsing, 
it  is  possible  that  in  coming  years,  as 
consumers  learn  that  pre-rinsing 
generally  is  unnecessary,  dishwashers 
will  encounter  a  higher  percentage  of 
heavy  loads.  Consiuners  Union  stressed 
this  point  in  a  comment  which 
emphasized  the  water  and  energy  lost  to 


pre-rinsing,  and  the  need  for  public 
information  to  reduce  this  wasteful 
practice.  If  educational  campaigns 
successfully  decrease  the 
preponderance  of  pre-rinsing,  and  the 
Department  becomes  aware  of  reliable 
data  documenting  that  change  in 
behavior,  the  Department  will  consider 
reevaluating  consumer  usage  patterns 
and  making  appropriate  adjustments  to 
the  weighting  factors  or  any  other 
elements  of  the  proposed  test  procedure. 
But  for  now,  our  test  procedure  must  be 
based  on  the  best  approximation  of  how 
dishwashers  are  currently  used. 

The  proposed  test  procedure  requires 
the  use  of  both  the  type  and  quantity  of 
detergent  and  rinse  agent  specified  in 
AHAM  DW-1.  This  requirement  can  be 
found  in  section  2.7  of  the  test 
procedure.  The  test  procedure  also 
specifies  the  order  of  the  tests,  requiring 
the  test  of  the  heavy  cycle  to  be 
conducted  first,  followed  by  the  test  of 
the  medium  cycle,  and  finally  the  test 
of  the  light  cycle.  This  order  was  chosen 
because  the  Department  is  aware  that  for 
some  models,  the  cycle  response  may  be 
influenced  by  the  previous  wash  cycle 
used.  For  those  machines,  this  order 
selection  would  capture  any  additional 
energy  use. 

E.  New  Test  Procedure  for  Standby 
Power 

The  existing  test  procedure  for 
dishwashers  was  designed  to  measure 
energy  consumption  only  during  the 
normal  wash  cycle.  However,  many 
dishwasher  manufacturers  have  shifted 
from  electro-mechanical  controls  to 
controls  using  transformers  and 
microprocessors  to  provide  more 
advanced  features  in  their  high  end 
dishwasher  models  [e.g.,  innovative 
soil-sensing  control  schemes  and 
displays).  Thus,  the  market  is  seeing  an 
increased  percentage  of  models  which 
consume  standby  power. 

The  energy  consumption  of  standby 
power  has  gained  additional  attention 
through  Executive  Order  13221,  "Energy 
Efficient  Standby  Power  Devices," 
issued  July  31,  2001  (66  FR  40571), 
which  added  standby  power  usage  to 
Federal  purchasing  criteria  for 
commercially  available  products.  Since 
EPCA  defines  the  estimated  aimual 
operating  cost  (EAOC)  of  a  covered 
product  as  "the  aggregate  retail  cost  of 
the  energy  which  is  likely  to  be 
consumed  aimually  *  *  *  in 
representative  use  of  a  consumer 
product,"  EPCA  section  321(7),  42 
U.S.C.  6291(7),  the  Department  proposes 
to  require  that  the  measurement  of 
standby  power  consumption  for 
dishwashers  be  included  in  the  EAOC. 
Additionally,  standby  power  would  be 


included  in  the  estimated  annual  energy 
use  (EAEU)  calculations,  a  reporting 
value  used  in  calculating  the  EAOC.  It 
would  not  at  this  time,  however,  be 
included  in  the  energy  factor,  since  the 
energy  factor  has  traditionally  measured 
only  the  amount  of  energy  consumed 
during  the  running  of  the  test  wash 
cycle(s).  From  the  data  that  we  have 
initially  seen,  we  believe  the  amount  of 
standby  power  use  to  be  a  small 
percentage  of  overall  dishwasher  energy 
use  (probably  between  one  and  five 
percent).  However,  we  will  collect  data 
on  dishwasher  standby  power 
consumption  in  order  to  evaluate  it 
further,  for  possible  incorporation  into 
the  energy  factor  in  the  future. 

The  standby  energy  measurement 
procedure  requires  that  the  dishwasher 
be  connected  to  a  high  resolution  watt 
meter  and  the  dishwasher  set  to  the 
standby  mode.  The  standby  energy 
consumption  must  be  measured  over  an 
interval  of  at  least  five  minutes.  The 
resulting  value  for  average  power  in 
watts  in  the  standby  mode,  Sm.  is  then 
multiplied  by  the  nominal  number  of 
standby  hours  and  divided  by  1000  to 
obtain  the  units  of  kilowatt-hours.  The 
nominal  value  for  the  number  of 
staiidby  hours  was  obtained  as  follows: 

First  calculate  the  total  number  of 
hours  per  year,  H,  taking  into  account 
leap  years. 

H  =  (365.25  days/year  x  24  hours/day) 
=  8766  hours/year 

Then  calculate  the  number  of  standby 
hours  per  year,  based  on  the  normal/ 
sensor  medium  cycle  duration  where  L 
is  defined  as  the  duration  of  the  normal 
cycle  in  hours  or  fractions  of  an  hour  for 
tests  of  non  soil-sensing  dishwashers  or 
the  duration  of  the  sensor  medium  cycle 
for  tests  of  soil-sensing  dishwashers. 
Hs  =  H  -  (215  cycles/year  x  L) 

With  these  inputs,  the  calculation  for 
annual  standby  power  use,  S,  is 
completed  using 
S  =  S„,  X  ((Hs)/1000). 

Once  the  value,  S,  is  known,  the 
calculation  for  the  estimated  aimual 
operating  cost  (EAOC)  can  be  completed 
as  follows: 

EAOC  +  (De  X  S)  +  (Dc  X  N  X  M) 
where, 

N  is  the  annual  dishwasher  use  =  215 
cycles  per  year  as  discussed  in 
section  B  of  this  notice,  and 
Dc  is  the  price  of  electricity  in  dollars 
per  kWh. 

This  modification  will  give 
consumers  a  more  complete  estimate  of 
their  aimual  energy  costs. 

F.  Instrumentation  Requirements 

As  a  result  of  the  proposed  changes 
set  forth  in  this  NOPR,  there  would  be 
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requirements  for  additional 
instrumentation  used  in  the  test 
procedure.  These  new  requirements 
would  include  an  additional  watt  or 
watt-hour  meter  for  measuring  standby 
power  and  a  timer  for  measuring  the 
diuation  of  the  cycle.  The  specifications 
for  each  of  these  instruments  are  listed 
below. 

3.2    Timer  Time  measurements  for  each 
monitoring  period  shall  be  accurate  to  within 
2  seconds. 

3.5    Standby  power  meter.  The  watt/watt- 
hour  meter  must  have  a  resolution  of  0.1  watt 
or  less  at  1.0  watt  actual  power  consumption 
and  accumulate  into  watt-hours  at  a 
minimum  power  level  of  20  milliwatts.  The 
watt/watt-hour  meter  must  be  capable  of 
operating  within  the  stated  tolerances  for 
input  voltages  at  up  to  five  percent  total 
harmonic  distortion  and  shall  be  capable  of 
operating  at  frequencies  from  47  hertz 
through  63  hertz.  Power  measurement 
instruments  shall  have  a  crest  factor  of  not 
less  than  five  at  RMS  currents  of  two  amps 
or  less. 

In  addition,  we  propose  modifying  the 
wording  of  the  electrical  energy  supply 
requirements.  We  propose  changing  the 
supply  requirement  fi-om  "115  volts"  to 
"120  volts  ±  2%"  and  from  "240  volts" 
to  "240  volts  ±  2%."  This  change  to  120 
volts  will  better  approximate  most 
manufacturers'  installation  instructions 
and  also  adds  a  range  to  the  voltage 
specification.  EKDE  requests  comment  on 
whether  these  ranges  are  appropriate  as 
testing  requirements.  The  proposed  new 
test  is  as  follows: 

2.2.1  Dishwashers  that  operate  with  an 
electrical  supply  of  120  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  at  no  less 
than  120  volts  ±  2%  and  within  one  percent 
of  the  nameplate  frequency  as  specified  by 
the  manufacturer. 

2.2.2  Dishwashers  that  operate  with  an 
electrical  supply  of  240  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  at  240 
volts  ±  2%  and  within  one  percent  of  its 
nameplate  frequency  as  specified  by  the 
manufacturer. 

G.  Impact  of  Test  Procedure  Revisions 

Section  323(e)  of  EPCA  requires  that 
the  Department,  in  a  rulemaking, 
determine  to  what  extent,  if  any,  a 
proposed  test  procedure  will  alter  the 
energy  efficiency  or  energy  use  of  any 
covered  product  as  measured  under  the 
existing  test  procedure.  If  DOE 
determines  that  an  amended  test 
procedure  would  alter  the  energy 
efficiency  or  energy  use  of  a  covered 
product  as  measured,  DOE  is  required  to 
measure  the  energy  efficiency  or  energy 
use  of  representative  samples  of  covered 
products  which  minimally  comply  with 
the  existing  standard.  The  average 
efficiency  of  these  representative 
samples,  tested  using  the  amended  test 


procedure,  will  constitute  the  amended 
standard  (42  U.S.C.  6293(e)(2)).  This 
statutory  provision  is  designed  to 
prevent  alteration  of  an  existing  Federal 
energy  conservation  standard  through  a 
change  in  a  test  procedure.  It  seeks  to 
ensiue  that  products  in  compliance  with 
the  applicable  energy  conservation 
standard  under  the  existing  test 
procediue  will  not  be  out  of  compliance 
because  the  test  procedure  has  been 
amended. 

In  this  NOPR,  the  primary  revisions  to 
the  dishwasher  test  procedure  are  the 
inclusion  of  new  measiu^ments  of 
standby  power,  the  reduction  in  aimual 
cycles  of  use,  and  the  addition  of  a  new 
soil-based  test  method  for  soil-sensing 
dishwashers.  The  addition  of  standby 
power  measurements  will  not  affect  the 
compliance  of  any  dishwashers  with 
existing  energy  conservation  standards 
because  the  Department  does  not 
propose  requiring  that  standby  power 
consumption  be  added  into  the 
calculation  for  a  dishwasher's  energy 
factor.  The  energy  factor  is  the  energy 
descriptor  that  measures  the  energy 
efficiency  for  dishwashers  in  tests  of  the 
normal  cycle.  Instead,  standby  power 
consumption  is  only  included  in  the 
EAOC  and  in  the  EAEU.  These  two 
values  do  not  have  an  impact  on  model 
compliance  with  the  currently-effective 
minimiun  energy  standard  for  either 
non  soil-sensing  or  soil-sensing  models. 
Similarly,  annual  cycles  of  use  are  used 
to  calculate  EAOC  and  EAEU  and  are 
not  included  in  energy  factor. 
Accordingly,  these  two  changes  in  the 
proposed  test  procedive  do  not  alter 
either  the  energy  efficiency  or  energy 
use  as  measured  for  all  dishwashers  and 
therefore  no  amendment  to  the  energy 
conservation  standard  is  required  under 
section  323(e)  based  on  these  proposed 
changes. 

The  third  change,  the  new  soil-based 
test  method,  will  only  be  used  for 
testing  soil-sensing  machines.  Because 
non  soil-sensing  machines  will  still  be 
tested  using  clean  dishes,  their  energy 
factors  will  not  change,  and  their 
compliance  with  the  standard  will  not 
be  affected.  Soil  testing,  however,  is 
expected  to  alter  the  energy  factors  of 
soil-sensing  models.  We  luiderstand  that 
models  using  soil-sensing  technology 
are  generally  more  efficient  than  non 
soil-sensing  models.  Hence,  at  this  time, 
imder  the  existing  test  procedure,  many 
soil-sensing  dishwashers  have  been 
labeled  Energy  Star  products  and  we 
expect  that  they  will  continue  to  be  in 
compliance  with  the  ciurent  standard 
when  tested  under  the  proposed  test 
procedure. 

However,  stakeholders  have  agreed 
that  the  existing  test  procedure  cannot 


accurately  test  dishwasher  models  with 
the  soil-sensing  technology.  In  fact, 
under  the  existing  test  procedure,  soil- 
sensing  models  show  results  that  are 
overrated,  that  is,  they  inacciuately 
show  higher  energy  factors  than  they 
would  if  tested  with  a  soil  load.  For  this 
reason,  the  parties  have  diligently 
worked  together  to  design  a  new  test 
procedure  that  can  specifically  measure 
the  results  of  dishwashers  with  this 
particular  technology. 

Under  section  323(e)  of  EPCA,  the 
Department  is  required  to  amend  the 
applicable  energy  conservation  standard 
in  certain  circiunstances.  As  set  forth  in 
section  323(e)  of  EPCA,  DOE  will  use 
the  amended  test  procedure  set  forth  in 
this  NOPR  to  test  a  representative 
sample  of  soil-sensing  models  that  are 
identified  as  minimally  compliant  with 
the  existing  energy  conservation 
standard.  Subsequent  to  the  testing,  the 
Department  will  make  such  test  results 
available  for  comment.  If  the  results  of 
such  testing  demonstrate  that  certain 
models  wiU  become  noncompliant  due 
to  the  amended  test  procedure,  the 
average  efficiency  of  the  representative 
sample  tested  using  the  amended  test 
procedure  will  constitute  the  amended 
standard  for  those  models.  In  order  to 
perform  this  analysis,  the  Department 
requests  that  inanufactiuers  provide  the 
Department  with  information  properly 
identifying  soil-sensing  dishwasher 
models  that  minimally  comply  vnth    . 
energy  conservation  standards  when 
tested  with  the  currently-effective  test 
procedure. 

H.  Representation  Requirements 

Consistent  with  Section  323(c)(2)  of 
EPCA  (42  U.S.C.  6293(c)(2)),  all 
manufacturers,  distributors,  retailers,  or 
private  lahelers  have  180  days  from  the 
date  a  new  or  amended  test  procedure 
is  prescribed  or  established  to  ensure 
that  any  representation  with  respect  to 
energy  use  or  efficiency  or  cost  of 
energy  consumed  by  a  covered  product 
fairly  discloses  the  results  from  testing 
under  the  new  or  amended  test 
procedure.  This  180-day  period  may  be 
extended  for  up  to  an  additional  180 
days  if  the  Secretary  determines  that  the 
requirements  of  section  323(c)(2)  of 
EPCA  would  impose  luidue  hardship. 

The  Department  has  the  responsibility 
to  ensure  that  these  covered  products 
are  acctu^tely  rated  and  that 
manufacturers  are  in  compliance  with 
the  energy  conservation  standard.  Due 
to  the  unusual  circumstances 
concerning  the  testing  of  dishwashers, 
DOE  plans  at  some  future  time  to 
require  manufacturers  to  produce 
reports  concerning  the  testing  of  soil- 
sensing  models  pursuant  to  the 


amended  test  procediuv.  The 
Department  has  the  authority  to  request 
such  reports  pursuant  to  EPCA  section 
326(d)(1).  We  will  request  such  reports 
in  a  maimer  designed  to  minimize 
unnecessary  burdens  on  manufacturers 
(42  U.S.C.  6296(d)(2)).  We  request 
comment  from  stakeholders  concerning 
the  appropriate  timing  of  DOE's  futiue 
request  and  how  DOE  can  minimize  the 
burden  on  manufacturers. 

The  Secretary  of  Energy  has  approved 
issuance  of  this  NOPR. 

m.  Procedural  Requirements 

A.  Review  Under  the  National 
Environmental  Policy  Act  of  1 969 

In  this  proposed  rule,  the  Department 
proposes  amendments  to  test 
procedures  that  may  be  used  to 
implement  futiue  energy,  conservation 
standards  for  dishwashers.  The 
Department  has  reviewed  the  proposed 
rule  under  the  National  Environmental 
Policy  Act  of  1969  (NEPA),  42  U.S.C. 
4321  et  seq.,  the  regulations  of  the 
Council  on  Environmental  Quality,  40 
CFR  parts  1500-1508,  the  Department's 
regulations  for  compliance  with  NEPA, 
10  CFR  part  1021,  and  the  Secretarial 
Policy  on  the  National  Environmental 
Pohcy  Act  (Jime  1994).  The  Department 
has  determined  that  this  rule  falls  into 
a  class  of  actions  that  are  categorically 
excluded  from  review  imder  NEPA.    . 
This  rule  will  not  affect  the  quality  or 
distribution  of  energy  usage  and, 
therefore,  will  not  result  in  any 
environmental  impacts.  The  Department 
has  therefore  determined  that  the 
proposed  rule  is  covered  by  Categorical 
Exclusion  A5,  for  rulemakings  that 
interpret  or  amend  an  existing  rule 
without  changing  the  environmental 
effect,  as  set  forth  in  the  Department's 
NEPA  regulations  in  Appendix  A  to 
Subpart  D,  10  CFR  part  1021. 
Accordingly,  neither  an  environmental 
impact  statement  nor  an  environmental 
assessment  is  required. 

B.  Review  Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review" 

This  regulatory  proposal  is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866,  "Regulatory  Planning  and 
Review"  58  FR  51735  (October  4, 1993). 
Accordingly,  the  proposed  action  is  not 
subject  to  review  under  the  Executive 
Order  by  the  Office  of  Information  and 
Regulatory  Affairs  (OKA),  Office  of 
Management  and  Budget. 


C.  Review  Under  Executive  Order  13211, 
"Action  Concerning  Regulations  That 
Sigfuficantly  Affect  Energy  Supply, 
Distribution  or  Use" 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,"  66  FR  28355  (May 
22,  2001),  requires  Federal  agencies  to 
prepare  and  submit  to  OIRA  a  Statement 
of  Energy  Effects  for  any  proposed 
significant  energy  action.  A  "significant 
energy  action"  is  defined  as  any  action 
by  an  agency  that  promulgates  or  is 
expected  to  lead  to  the  promulgation  of 
a  final  rule,  and  that:  (1)  Is  a  significant 
regulatory  action  under  Executive  Order 
12866,  or  any  successor  order;  and  (2) 
is  likely  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy;  or  (3)  is  designated  by  the 
Administrator  of  OIRA  as  a  significant 
energy  action.  For  any  proposed 
significant  energy  action,  the  agency 
must  give  a  detailed  statement  of  any 
adverse  effects  on  energy  supply, 
distribution,  or  use  should  the  proposal 
be  implemented,  and  of  reasonable 
alternatives  to  the  action  and  their 
expected  benefits  on  energy  supply, 
distribution,  and  use. 

Today's  proposed  rule  will  not  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy, 
and,  therefore,  is  not  a  significant 
energy  action.  Accordingly,  DOE  has  not 
prepared  a  Statement  of  Energy  Effects. 

D.  Review  Under  the  Regulatory 
Flexibility  Act 

The  Regulatory  Flexibility  Act,  5 
U.S.C.  601-612,  requires  that  an  agency 
prepare  an  initial  regulatory  flexibility 
analysis  for  any  rule,  for  which  a 
general  notice  of  proposed  rulemaking 
is  required,  that  would  have  a 
sigmficant  economic  effect  on  small 
entities  unless  the  agency  certifies  that 
the  proposed  rule,  if  promulgated,  will 
not  have  a  significant  economic  impact 
on  a  substantial  niunber  of  small 
entities.  5  U.S.C.  605. 

This  proposed  rule  prescribes  test 
•  procedures  that  will  be  used  to  test 
compliance  with  energy  conservation 
standards  and  labeling.  The  proposed 
rule  affects  dishwasher  test' procedures 
and  would  not  have  a  significant 
economic  impact,  but  rather  would 
provide  common  testing  methods. 
Therefore  DOE  certifies  that  the 
proposed  rule  would  not  have  a 
"sigmficant  economic  impact  on  a 
substantial  niunber  of  small  entities," 
and  the  preparation  of  a  regulatory 
flexibility  analysis  is  not  warranted. 


E.  Review  Under  Executive  Order  13132. 
"Federalism" 

Executive  Order  13132,  "Federalism," 
(64  FR  43255,  August  4,  1999),  requires 
that  regulations,  rules,  legislation,  and 
any  other  policy  actions  be  reviewed  for 
any  substantial  direct  effects  on  States, 
on  the  relationship  between  the  Federal 
Government  and  the  States,  or  in  the 
distrijjution  of  power  and 
responsibilities  among  various  levels  of 
government.  If  there  are  substantial 
direct  effects,  then  this  Executive  Order 
requires  preparation  of  a  Federalism 
assessment  to  be  used  in  all  decisions 
involved  in  promulgating  and 
implementing  a  policy  action. 

'The  proposed  rule  published  today 
would  not  regulate  or  otherwise  affect 
the  States.  Accordingly,  DOE  has 
determined  that  preparation  of  a 
Federalism  assessment  is  unnecessary. 

F.  Review  Under  Executive  Order  12630, 
"Governmental  Actions  and 
Interference  With  Constitutionally 
Protected  Property  Rights" 

EkDE  has  determined  piusuant  to 
Executive  Order  12630,  "Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights,"  (52  FR  8859,  March  18,  1988). 
that  this  regulatory  proposal  would  not 
result  in  any  takings  which  might 
require  compensation  under  the  Fifth 
Amendment  to  the  United  States 
Constitution. 

G.  Review  Under  the  Paperwork 
Reduction  Act 

No  new  information  or  record  keeping 
requirements  are  imposed  by  this 
rulemaking.  Accordingly,  no  OMB 
clearance  is  required  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  ef  seq. 

H.  Review  Under  Executive  Order 
12988,  "Civil  Justice  Reform" 

With  respect  to  the  review  of  existing 
regulations  and  the  promulgation  of 
new  regulations,  section  3(a)  of 
Executive  Order  12988,  "Civil  Justice 
Reform,"  61  FR  4729  (February  7.  1996). 
imposes  on  Executive  agencies  the 
general  duty  to  adhere  to  the  following 
requirements:  (1)  Eliminate  drafting 
errors  and  ambiguity;  (2)  write 
regulations  to  minimize  litigation;  and 
(3)  provide  a  clear  legal  standard  for 
affected  conduct  rather  than  a  general 
standard  and  promote  simplification 
and  burden  reduction.  With  regard  to 
the  review  required  by  sections  3(a)  and 
3(b)  of  the  Executive  Order,  Executive 
agencies  must  make  every  reasonable 
effort  to  ensure  that  the  regulation:  (1) 
Clearly  specifies  the  preemptive  effect, 
if  any;  (2)  clearly  specifies  any  effect  on 


56240 


Federal  Register / Vol.  67.  No.  170 /Tuesday,  September  3,  2002 / Proposed  Rules 


»*: 17 I I  1.. 


i1.^tinn>    f'3'\  J     JJarriatAr  J  Trtflar  tha   T  Tnflinf1£if1 


tKic  nntir^o  nf  nmnncorl  mIoTnalrino    Tf 


Feilpral  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002 / Proposed  Rules 


56241 


A. J.L_ 


OTO       CnCC       <<  A..n«..:nnn    K1..»innn1 


I 


56240 


Federal  Register / Vol.  67,  No.  170 /Tuesday,  September  3,  2002 / Proposed  Rules 


Feil^al  Register /Vol.  67,  No,  170 /Tuesday,  September  3,  2002  /  Proposed  Rules 


56241 


existing  Federal  law  or  regulation;  (3) 
provides  a  clear  legal  standard  for 
affected  conduct  while  promoting 
simplification  and  burden  reduction;  (4) 
specifies  the  retroactive  effect,  if  any;  (5) 
adequately  defines  key  terms;  and  (6) 
addresses  other  important  issues 
affecting  clarity  and  general 
draftsmanship  under  any  guidelines 
issued  by  the  Attorney  General.  Section 
3{c)  of  the  Executive  Order  requires 
agencies  to  review  regulations  in  light  of 
applicable  standards  in  sections  3(a) 
and  3(b)  to  determine  whether  they  are 
met  or  it  is  unreasonable  to  meet  one  or 
more  of  them. 

DOE  reviewed  today's  proposed  rule 
imder  the  standards  of  section  3  of  the 
Executive  Order  and  determined  that,  to 
the  extent  permitted  by  law,  the 
proposed  regulations  meet  the 
requirements  of  those  standards. 

/.  Review  Under  Section  32  of  the 
Federal  Energy  Administration  Act  of 
1974 

Under  section  301  of  the  Department 
of  Energy  Organization  Act  (Pub.  L.  95- 
91),  the  Department  of  Energy  must 
comply  with  section  32  of  the  Federal 
Energy  Administration  Act  of  1974,  as 
amended  by  the  Federal  Energy 
Administration  Authorization  Act  of 
1977.  15  U.S.C.  788.  Section  32  provides 
in  essence  that,  where  a  proposed  rule 
contains  or  involves  use  of  commercial 
standards,  the  notice  of  proposed 
rulemaking  must  inform  the  public  of 
the  use  and  background  of  such 
standards. 

The  rule  proposed  in  this  notice 
incorporates  one  commercial  standard, 
"ANSI/AHAM  DW-1-1992,  and  the 
August  20,  1999  "Addendum  to 
Appendix  A  of  AHAM  DW-1-1992." 
The  standard  specifies  the  type  and 
quantity  of  foods  that  will  be  used  to 
soil  place  settings  of  dishes  in  this  test 
procedure.  The  addendiun  provides 
more  details  regarding  a  source  of 
acceptable  dishware  for  testing.  The 
Department  has  evaluated  this  standard 
and  is  unable  to  conclude  whether  it 
fully  complies  with  the  requirements  of 
section  32(b)  of  the  Federal  Energy 
Administration  Act,  i.e.,  that  the 
standard  was  developed  in  a  manner 
that  fully  provides  for  public 
participation,  comment  and  review. 

As  required  by  section  32(c)  of  the 
Federal  Energy  Administration  Act,  the 
Department  will  consult  with  the 
Attorney  General  and  the  Chairman  of 
the  Federal  Trade  Commission 
concerning  the  impact  of  this  standard 
on  competition,  prior  to  prescribing  a 
final  nile. 


/.  Review  Under  the  Unfunded 
Mandates  Reform  Act  of  1 995 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act")  requires 
that  the  Department  prepare  a  budgetary 
impact  statement  before  promulgating  a 
rule  that  includes  a  Federal  mandate 
that  may  result  in  expenditure  by  state, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  in  any  one  year. 
The  budgetary  impact  statement  must 
include:  (i)  Identification  of  the  Federal 
law  imder  which  the  rule  is 
promulgated;  (ii)  a  qualitative  and 
quantitative  assessment  of  anticipated 
costs  and  benefits  of  the  Federal 
mandate  and  an  analysis  of  the  extent  to 
which  such  costs  to  state,  local,  and 
tribal  governments  may  be  paid  with 
Federal  financial  assistance;  (iii)  if 
feasible,  estimates  of  the  future 
compliance  costs  and  of  any 
disproportionate  budgetary  effects  the 
mandate  has  on  particular  regions, 
communities,  non-Federal  units  of 
government,  or  sectors  of  the  economy; 
(iv)  if  feasible,  estimates  of  the  effect  on 
the  national  economy;  and  (v)  a 
description  of  the  Department's  prior 
consultation  with  elected 
representatives  of  state,  local,  and  tribal 
governments  and  a  summary  and 
evaluation  of  the  comments  and 
concerns  presented. 

The  Department  has  determined  that 
the  action  proposed  today  does  not 
include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  State,  local  or  to  tribal 
governments  in  the  aggregate  or  to  the 
private  sector.  Therefore,  the 
requirements  of  Sections  203  and  204  of 
the  Unfunded  Mandates  Act  do  not 
apply  to  this  action. 

K.  Review  Under  the  Treasury  and 
General  Government  Appropriations 
Act,  1999 

Section  654  of  the  Treasury  and 
General  Government  Appropriations 
Act,  1999  (Pub.  L.  No.  105-277)  requires 
Federal  agencies  to  issue  a  Family 
Policymaking  Assessment  for  any 
proposed  rule  or  policy  that  may  affect 
family  well-being.  Today's  proposed 
rule  would  not  have  any  impact  on  the 
autonomy  or  integrity  of  the  family  as 
an  institution.  Accordingly,  DOE  has 
concluded  that  it  is  not  necessary  to 
prepare  a  Family  Policymaking 
Assessment. 

IV.  Public  Comment 

A.  Attendance  at  Public  Hearing 

You  will  find  the  time  and  place  of  a 
public  hearing  listed  at  the  beginning  of 


this  notice  of  proposed  rulemaking.  U 
you  would  like  to  attend  the  public 
hearing,  please  notify  Ms.  Brenda 
Edwards-Jones  at  (202)  586-2945. 
Foreign  nationals  visiting  DOE 
Headquarters  are  subject  to  advance 
security  screening  procedures.  If  you  are 
a  foreign  national  and  wish  to 
participate  in  the  meeting,  please  inform 
DOE  of  this  fact  as  soon  as  possible  by 
contacting  Ms.  Brenda  Edwards-Jones  so 
that  the  necessary  procedures  can  be 
completed. 

B.  Procedure  for  Submitting  Requests  to 
Speak 

We  invite  any  person  who  has  an 
interest  in  today's  notice,  or  who  is  a 
representative  of  a  group  or  class  of 
persons  that  has  an  interest  in  these 
issues,  to  request  an  opportimity  to 
make  an  oral  presentation.  You  may 
hand  deliver  requests  to  speak,  along 
with  a  computer  diskette  or  CD 
(WordPerfect™  a),  to  the  address 
indicated  at  the  begiiming  of  this  notice 
of  proposed  rulemaking  between  the 
hours  of  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  them  by  mail  or  e- 
mail  to  Brenda.Edwards- 
Jones@ee.doe.gov. 

The  person  making  the  request  should 
state  why  he  or  she,  either  individually 
or  as  a  representative  of  a  group  or  class 
of  persons,  is  an  appropriate 
spokesperson,  briefly  describe  the 
nature  of  the  interest  in  this  rulemaking, 
and  provide  a  telephone  nimiber  for 
contact.  We  request  each  person 
selected  to  be  heard  to  submit  an 
advance  copy  of  his  or  her  statement  no 
later  than  Tuesday,  October  8,  2002.  At 
our  discretion,  we  may  permit  any 
person  who  cannot  do  this  to  participate 
if  that  person  has  made  alternative 
arrangements  with  the  Office  of 
Building  Research  and  Standards  in 
advance.  The  request  to  give  an  oral 
presentation  should  ask  for  such 
alternative  arrangements. 

C.  Conduct  of  Hearing 

DOE  will  designate  a  DOE  official  to 
preside  at  the  hearing  and  we  may  also 
use  a  professional  facilitator  to  facilitate 
discussion.  The  meeting  will  not  be  a 
judicial  or  evidentiary-type  hearing,  but 
DOE  will  conduct  it  in  accordance  with 
5  U.S.C.  553  and  Section  336  of  EPCA 
and  a  court  reporter  will  be  present  to 
record  the  transcript  of  the  proceedings. 
We  reserve  the  right  to  schedule  the 
presentations  by  hearing  participants, 
and  to  establish  the  procediues 
governing  the  conduct  of  the  hearing. 
Following  the  hearing,  we  will  provide 
an  additional  comment  period,  diuing 
which  interested  parties  will  have  an 


opportunity  to  comment  on  the 
proceedings  at  the  hearing,  as  well  as  on 
any  aspect  of  the  rulemaking. 

'The  hearing  will  be  conducted  in  an 
informal,  conference  style.  We  will 
present  siunmaries  of  comments 
received  before  the  hearing,  allow  time 
for  presentations  by  participants,  and 
encourage  all  interested  parties  to  share 
their  views  on  issues  affecting  this 
rulemaking.  DOE  will  permit  each 
participant  to  make  a  prepared  general 
statement,  (with  time  limit  as 
determined  by  DOE),  prior  to  the 
discussion  of  specific  topics.  DOE  will 
permit  other  participants  to  comment 
briefly  on  any  general  statements. 

At  me  end  of  all  prepared  statements 
on  a  topic,  DOE  vtrill  permit  each 
participant  to  clarify  his  or  her 
statement  briefly  and  comment  on 
statements  made  by  others.  Participants 
should  be  prepared  to  answer  questions 
by  DOE  and  by  other  participants 
concerning  these  issues.  DOE 
representatives  may  also  ask  questions 
of  participants  concerning  other  matters 
relevant  to  the  hearing,  l^e  official 
conducting  the  hearing  will  accept 
additional  comments  or  questions  fi'om 
those  attending,  as  time  permits.  The 
presiding  official  will  announce  any 
further  procediiral  rules,  or  modification 
of  the  above  procedures,  needed  for  the 
proper  conduct  of  the  hearing. 

We  will  make  the  entire  record  of  this 
proposed  rulemaking,  including  the 
transcript  from  the  hearing,  available  for 
inspection  in  DOE's  Freedom  of 
Information  Reading  Room.  Any  person 
may  piut:hase  a  copy  of  the  transcript 
frxim  the  transcribing  reporter. 

D.  Issues  on  Which  Conunents  Are 
Requested 

The  Department  of  Energy  is 
interested  in  receiving  comments  and/or 
data  concerning  the  feasibility, 
workability,  and  appropriateness  of  the 
test  procedvire  proposed  in  this  notice. 
We  also  welcome  discussion  on 
improvements  or  alternatives  to  this 
approach.  We  are  especially  interested 
in  any  data  and  comment  regarding: 

(1)  The  frequency  with  wmch 
dishwasher  loads  are  pre-rinsed; 

(2)  The  amount  ana  type  of  soil 
representing  typical  dish  loads; 

(3)  Improving  the  repeatability  of  soil 
tests  and  minimizing  test  burden; 

(4)  The  average  number  of  dishwasher 
cycles  consumers  run  each  year; 

(5)  Any  soil-sensing  dishwashers 
adversely  affected  by  the  new  test 
procedure  and  information  identifying 
minimally  compliant  soil-sensing 
models; 

(6)  Tbe  method  used  to  include 
standby  power  in  the  annual  energy  use 
calculations; 


(7)  Suggestions  concerning  the 
appropriate  time  frame  and  ways  the 
Department  can  minimize  the  burden  on 
manufacturers  when  it  requests  reports 
pursuant  to  EPCA  section  326  (d)(1) 
relating  to  the  testing  of  soil-sensing 
models  under  the  new  test  procedure; 

(8)  Comments  on  whether  the 
tolerance  for  the  voltage  specifications 
are  attainable  without  imdue  burden,  or 
whether  they  should  be  modified;  and 

(9)  Possible  alternatives  to  the 
definition  of  standby  mode. 

In  addition  to  these  test  procedure 
issues,  we  are  interested  in  hearing 
comment  on  possible  future  strategies  to 
capture  greater  efficiency  benefits  with 
dishwashers  and  to  maintain  and 
update  this  test  procedure,  as 
dishwasher  technology  and  consvmier 
dishwasher  use  evolve.  We  are 
especially  interested  in  comment  on  the 
following: 

(1)  Assessing  the  energy  impact  of 
pre-rinsing  dishes  and  the  energy  saving 
opportunities  of  greater  utilization  of 
dishwashers,  without  pre-rinsing 
dishes. 

(2)  Supporting  industry  efforts  to 
update  and  maintain  the  AHAM  DW-l. 

(3)  Maintaining  the  correct 
percentages  for  the  weighting  factors  in 
the  energy  consumption  formulas 
through  follow-up  assessments  of 
households'  dishwasher  usage  habits 
regarding  soil  loads. 

List  of  Subjects  in  10  CFR  Part  430 

Administrative  practice  and 
procedure.  Energy  conservation. 
Household  appliances.  Incorporation  by 
reference. 

Issued  in  Washington,  DC.  on  August  27. 
2002. 

David  K.  Garman, 

Assistant  Secretary,  Energy  Efficiency  and 
Renewable  Energy. 

For  the  reasons  set  forth  in  the 
preamble,  the  Department  proposes  to 
amend  Part  430  of  Chapter  II  of  Title  10, 
Code  of  Federal  Regulations,  as  follows: 

PART  430-€NERGY  CONSERVATION 
PROGRAM  FOR  CONSUMER 
PRODUCTS 

1.  The  authority  citation  for  part  430 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6291-6309;  28  U.S.C. 
2461  note. 

2.  Section  430.22  is  amended  in 
subpart  B  by  revising  paragraph  {b)(7)  to 
read  as  follows: 

§430,22    Reference  Sources. 

***** 

(b)*  *  * 

(7)  Association  of  Home  Appliance 
Manufacturers,  1111  19th  Street,  NW, 
Suite  402,  Washington,  DC  20036,  (202) 


872-5955,  "American  National 
Standard,  Household  Electric 
Dishwashers,  ANSI/AHAM  DW-1- 
1992"  and  the  August  20.  1999 
"Addendum  to  Appendix  A  of  AHAM 
DW-1-1992,"  hereinafter  collectively 
referred  to  as  AHAM  DW-l. 
***** 

3.  Section  430.23  of  subpart  B  is 
amended  by  revising  paragraph  (c)  to 
read  as  follows; 

§430.23  Test  procedures  for  the 
measurement  of  energy  and  water 
consumption. 
***** 

(c)  Dishwashers.  (1)  The  estimated 
annual  operating  cost  (EAOC)  for 
dishwashers  must  be  roimded  to  the 
nearest  dollar  per  year  and  is  defined  as 
follows: 

(i)  When  cold  water  (50  °F)  is  used, 

(A)  For  dishwashers  having  a 
truncated  normal  cycle  as  defined  in 
section  1.15  of  Appendix  C  to  this 
subpart, 

EAOC  =  (De  X  S)  +  (  De  X  N  X  (M  -  (Ed/ 
2)) 

(B)  For  dishwashers  not  having  a 
tnmcated  normal  cycle, 

EAOC  =  (De  X  S)  +  (  Dc  X  N  X  M) 
where, 

De  =  the  representative  average  unit  cost 
of  electrical  energy  in  dollars  per 
kilowatt-hour  as  provided  by  the 
Secretary, 

S  =  the  annual  standby  electrical  energy 
in  kilowatt-hours  per  year  and 
determined  according  to  section  5.5 
of  Appendix  C  to  this  subpart, 

N  =  the  representative  average 

dishwasher  use  of  215  cycles  per 
year, 

M  =  the  machine  electrical  energy 
consumption  per-cycle  for  the 
normal  cycle  as  defined  in  section 
1.6  of  Appendix  C  to  this  subpart, 
in  kilowatt-hours  and  determined 
according  to  section  5.1  of 
Appendix  C  to  this  subpart. 

Ed  =  the  energy  consumed  after  the  • 
normal  cycle  is  interrupted  to 
eliminate  the  power  dry  feature 
after  the  termination  of  the  last 
rinse  option. 

(ii)  When  electrically-heated  water 
(120  °F  or  140  °F)  is  used, 

(A)  For  dishwashers  having  a 
truncated  normal  cycle  as  defined  in 
section  1.15  of  Appendix  C  to  this 
subpart, 

EAOC  =  (D,  X  S)  -1-  (Dc  X  N  X  (M  -  (Ed/ 
2))  +  (De  X  N  X  W) 

(B)  For  dishwashers  not  having  a 
truncated  normal  cycle, 
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EAOC  =  (De  X  S)  +  (De  X  N  X  M)  +  (D^ 
xNxW) 
where, 

De,  S,  N,  M,  and  Ed  are  defined  in 
paragraph  (c)(l)(i)  of  this  section. 

and 

W  =  the  total  water  energy  consumption 
per  cycle  for  the  normal  cycle  as 
defined  in  section  1.6  of  Appendix 
C  to  this  subpart,  in  kilowatt-hours 
per  cycle  and  determined  according 
to  section  5.3  of  Appendix  C  to  this 
subpart, 
(iii)  When  gas-heated  or  oil-heated 

water  is  used, 

(A)  For  dishwashers  having  a 
truncated  normal  cycle  as  defined  in 
section  1.15  of  Appendix  C  to  this 
subpart, 

EACX:g  =  (De  x  S)  +  (De  X  N  x  (M  -  (Ed/ 
2))  +  (DgXNxWg) 

(B)  For  dishwashers  not  having  a 
truncated  normal  cycle, 

EACXlg  =  (De  X  S)  +  (Be  X  N  X  M)  +  (Dg 

X  N  X  Wg) 

where, 

De,  S,  N,  M,  and  Eo  are  defined  in 
paragraph  (c)(l)(i)  of  this  section, 

Dg  =  the  representative  average  unit  cost 
in  dollars  per  Btu  for  gas  or  oil,  as 
appropriate,  as  provided  by  the 
Secretary,  and 

Wg  =  the  total  water  energy 

consumption  per  cycle  for  the 
normal  cycle  as  defined  in  section 
1.6  of  Appendix  C  to  this  subpart, 
in  Btu's  per  cycle  and  determined 
according  to  section  5.4  of 
Appendix  C  to  this  subpart. 
(2)  The  energy  factor  for  dishwashers, 

EF,  expressed  in  kilowatt-hours  per 

cycle  is  defined  as  follows: 
(i)  When  cold  water  (50  °F)  is  used, 

(A)  For  dishwashers  having  a 
truncated  normal  cycle  as  defined  in 
section  1.15  of  Appendix  C  to  this 
subpart, 

EF  =  1/(M  -  (Ed/2)) 

(B)  For  dishwashers  not  having  a 
truncated  normal  cycle, 

EF  =  1/M 
where, 

M,  and  Ed  are  defined  in  paragraph 
(c)(l)(i)  of  this  section, 
(ii)  When  electrically-heated  water 
(120  °¥  or  140  °F)  is  used, 

(A)  For  dishwashers  having  a 
tnucated  normal  cycle  as  defined  in 
section  1.15  of  Appendix  C  to  this 
subpart, 

EF  =  1/(M  -  (Ed/2)  +  W) 

(B)  For  dishwashers  not  having  a 
tnmcated  normal  cycle, 

EF  1/(M  +  W) 
where, 

M,  and  Ed  are  defined  in  paragraph 
(c)(l)(i)  of  this  section,  and  W  is 


defined  in  paragraph  {c){l)(ii)of  this 
section. 

(3)  The  estimated  annual  energy  use, 
EAEU,  expressed  in  kilowatt-hours  per 
year  is  defined  as  follows: 

(i)  For  dishwashers  having  a  truncated 
normal  cycle  as  defined  in  section  1.15 
of  Appendix  C  to  this  subpart, 

EAEU  =  (M  -  (Ed/2)  -t-  W  +  S) 

where, 

M,  Ed  and  S  are  defined  in  paragraph 

(c)(l)(i)  of  this  section,  and  W  is  defined 

in  paragraph  (c)(l)(ii)  of  this  section. 

(ii)  For  dishwashers  not  having  a 
truncated  normal  cycle, 

EAEU  =  (M  -(-  W  -H  S) 

where 

M  and  S  are  defined  in  paragraph 
(c)(l)(i)  of  this  section,  and  W  is 
defined  in  paragraph  (c)(l){ii)  of 
this  section. 

(4)  Other  useful  measures  of  energy 
consumption  for  dishwashers  are  those 
which  the  Secretary  determines  are 
likely  to  assist  consumers  in  making 
purchasing  decisions  and  which  are 
derived  from  the  application  of 
Appendix  C  to  this  subpart. 
***** 

4.  Appendix  C  to  Subpart  B  of  Part 
430  is  revised  to  read  as  follows: 

Appendix  C  to  Subpart  B  of  Part  430- 
Uniform  Test  Method  for  Measuring  the 
Energy  Consumption  of  Dishwashers 

1.  Definitions: 

1.1  '  'AH AM' '  means  the  Association  of 
Home  Appliance  Manufacturers. 

1 .2  "Compact  dishwasher"  means  a 
dishwasher  that  has  a  capacity  less  than  eight 
place  settings  plus  six  serving  pieces  as 
specified  in  AHAM  DW-1  (see  §430.22). 

1.3  "Cyc/e"  means  a  sequence  of 
operations  of  a  dishwasher  which  performs  a 
complete  dishwashing  function,  and  may 
include  variations  or  combinations  of 
washing,  rinsing,  and  drying. 

1.4  "Cycle  type"  means  any  complete 
sequence  of  operations  capable  of  being 
preset  on  the  dishwasher  prior  to  the 
initiation  of  machine  operation. 

1.5  '  'Non  soil-sensing  dishwasher"  means 
a  dishwasher  that  does  not  have  the  ability 
to  adjust  automatically  any  energy 
consuming  aspect  of  a  wash  cycle  based  on 
the  soil  load  of  the  dishes. 

1 .6  "Normal  cycle"  means  the  cycle  type 
recommended  by  the  manufacturer  for 
completely  washing  a  full  load  of  normally 
soiled  dishes  including  the  power-dry 
feature. 

1.7  " Power-dry  feature"  means  the 
introduction  of  electrically  generated  heat 
into  the  washing  chamber  for  the  purpose  of 
improving  the  drying  performance  of  the 
dishwasher. 

1.8  "Preconditioning  cycle"  means  any 
cycle  that  includes  a  fill,  circulation,  and 
drain  to  ensure  that  the  water  lines  and  sump 
area  of  the  pump  are  primed. 

1.9  "Sensor  heavy  cycle"  means,  for 
standard  dishwashers,  the  set  of  operations 


in  a  soil-sensing  dishwasher  that  constitutes 
the  response  for  completely  washing  a  load 
of  dishes,  four  place  settings  of  which  are 
soiled.  For  compact  dishwashers,  this 
definition  is  the  same,  except  that  two  soiled 
place  settings  are  used  instead  of  four. 

1.10  "  Sensor  Ugh  t  cycle ' '  means ,  for  both 
standard  and  compact  dishwashers,  the  set  of 
operations  in  a  soil-sensing  dishwasher  that 
constitutes  the  response  for  completely 
washing  a  load  of  dishes,  one  place  setting 

of  which  is  soiled  with  half  of  the  gram 
weight  of  soils  for  each  item  specified  in  a 
single  place  setting  according  to  AHAM  DW- 
1. 

1.11  "Sensor  medium  cycle"  means,  for 
standard  dishwashers,  the  set  of  operations 
in  a  soil-sensing  dishwasher  that  constitutes 
the  response  for  completely  washing  a  load 
of  dishes,  two  place  settings  of  which  are 
soiled.  For  compact  dishwashers,  this 
definition  is  the  same,  except  that  one  soiled 
place  setting  is  used  instead  of  two. 

1.12  "  Soil-sensing  dish  washer' '  means  a 
dishwasher  that  has  the  ability  to  adjust 
automatically  any  energy  consuming  aspect 
of  a  wash  cycle  based  on  the  soil  load  of  the 
dishes. 

1.13  "Standard  dishwasher"  means  a 
dishwasher  that  has  a  capacity  equal  to  or 
greater  than  eight  place  settings  plus  six 
serving  pieces  as  specified  in  AHAM  DW-1 
(see  section  430.22). 

1.14  "Standby  mode"  means  the  power 
consumption  condition  when  the  dishwasher 
is  connected  to  the  main  electricity  supply 
and  the  door  lock  is  unlatched. 

1.15  "Truncated  normal  cycle"  means 
the  normal  cycle  interrupted  to  eliminate  the 
power-dry  feature  after  the  termination  of  the 
last  rinse  operation. 

1.16  "Truncated  sensor  heavy  cycle" 
means  the  sensor  heavy  cycle  interrupted  to 
eliminate  the  power-dry  feature  after  the 
termination  of  the  last  rinse  operation. 

1.17  "Truncated  sensor  light  cycle" 
means  the  sensor  light  cycle  interrupted  to 
eliminate  the  power-dry  feature  after  the 
termination  of  the  last  rinse  operation. 

1.18  "Truncated  sensor  medium  cycle" 
means  the  sensor  medium  cycle  interrupted 
to  eliminate  the  power-dry  feature  after  the 
termination  of  the  last  rinse  operation. 

1.19  "  Water-heating  dishwasher"  means 
a  dishwasher  which  is  designed  for  heating 
cold  inlet  water  (nominal  50  °F)  or  a 
dishwasher  for  which  the  manufacturer 
recommends  operation  with  a  nominal  inlet 
water  temperature  of  120  °F,  and  may  operate 
at  either  of  these  inlet  water  temperatures  by 
providing  internal  water  heating  to  above  120 
°F  in  at  least  one  wash  phase  of  the  normal 
cycle. 

2.  Testing  conditions: 

2.1    Installation  Requirements.  Install  the 
dishwasher  according  to  the  manufacturer's 
instructions.  A  standard  or  compact  under- 
counter  or  under-sink  dishwasher  must  be 
tested  in  a  rectangular  enclosure  constructed 
of  nominal  0.374  inch  (9.5  mm)  plywood 
painted  black.  The  enclosure  must  consist  of 
a  top,  a  bottom,  a  back,  and  two  sides.  If  the 
dishwasher  includes  a  counter  top  as  part  of 
the  appliance,  omit  the  top  of  the  enclosure. 
Bring  the  enclosure  into  the  closest  contact 
with  the  appliance  that  the  configuration  of 
the  dishwasher  will  allow. 


56244  Federal  Register / Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Proposed  Rules 


Federal  Regi8ter/Vol.  67,  No.  170/Tuesday,  September  3.  2002 / Proposed  Rules 56243 


2.2  Electrical  energy  supply. 

2.2.1  Dishwashers  that  operate  with  an 
electrical  supply  of  120  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  at  120 
volts  ±  2%  and  within  one  percent  of  the 
nameplate  frequency  as  specified  by  the 
manufacturer. 

2.2.2  Dishwashers  that  operate  with  an 
electrical  supply  of  240  volts.  Maintain  the 
electrical  supply  to  the  dishwasher  at  240 
volts  ±  2%  and  within  one  percent  of  its 
nameplate  frequency  as  specified  by  the 
manufacturer. 

2.3  Water  temperature.  Measure  the 
temperature  of  the  water  supplied  to  the 
dishwasher  using  a  temperature  measuring 
device  as  specified  in  section  3.1  of  this 
Appendix. 

2.3.1  Dish  washers  to  be  tested  a  t  a 
nominal  140  "F  inlet  water  temperature. 
Maintain  the  water  supply  temperature  at 
140  ±  5  °F. 

2.3.2  Dishwashers  to  be  tested  at  a 
nominal  120  °F  inlet  water  temperature. 
Maintain  the  water  supply  temperature  at 
120  ±  2  °F. 

2.3.3  Dishwashers  to  be  tested  at  a 
nominal  50  °F  inlet  water  temperature. 
Maintain  the  water  supply  temperature  at  50 
±2''F. 

2.4  Water  pressure.  Using  a  water 
pressure  gauge  as  specified  in  section  3.3  of 
this  Appendix,  maintain  the  pressure  of  the 
water  supply  at  35  ±  2.5  pounds  per  square 
inch  gauge  (psig)  when  the  water  is  flowing. 

2.5  Ambient  and  machine  temperature. 
Using  a  temperature  measuring  device  as 
specified  in  section  3.1  of  this  Appendix, 
maintain  the  room  ambient  air  temperature  at 
75  ±  5  °F,  and  ensure  that  the  dishwasher  and 
the  test  load  are  at  room  ambient  temperature 
at  the  start  of  each  test  cycle. 

2.6  Test  Cycle  and  Load. 

2.6.1  Non  soil-sensing  dishwashers  to  be 
tested  at  a  nominal  inlet  temperature  of  140 
°F.  These  units  must  be  tested  on  the  normal 
cycle  without  a  test  load  if  the  dishwasher 
does  not  heat  water  in  the  normal  cycle. 

2.6.2  Non  soil-sensing  dishwashers  to  be 
tested  at  a  nominal  inlet  temperature  of  50 
°F  or  120  °F.  These  units  must  be  tested  on 
the  normal  cycle  with  a  clean  load  of  eight 
place  settings  plus  six  serving  pieces,  as 
specified  in  AHAM  DW-1.  If  the  capacity  of 
the  dishwasher,  as  stated  by  the 
manufacturer,  is  less  than  eight  place 
settings,  then  the  test  load  must  be  the  stated 
capacity. 

2.6.3  Soil-sensing  dishwashers  to  be 
tested  at  a  nominal  inlet  temperature  of  50 
°F,  120  °F.  or  140  °F.  These  units  must  be 
first  tested  on  the  sensor  heavy  cycle,  then 
tested  on  sensor  medium  cycle,  and  finally 
on  the  sensor  light  cycle  with  the  following 
combinations  of  soiled  and  clean  test  loads. 

2.6.3.1     For  tests  of  the  sensor  heavy  cycle, 
as  defined  in  section  1.9: 

(A)  For  standard  dishwashers,  the  test  unit 
is  to  be  loaded  with  a  total  of  eight  AHAM 
DW-1  place  settings  plus  six  serving  pieces. 
Four  of  the  eight  place  settings  must  be 
soiled  according  to  AHAM  DW-1  while  the 
remaining  place  settings,  serving  pieces,  and 
all  flatware  are  not  soiled. 

(B)  For  compact  dishwashers,  the  test  unit 
is  to  be  loaded  with  four  AHAM  DW-1  place 


settings  plus  six  serving  pieces.  Two  place 
settings  must  be  soiled  according  to  AHAM 
DW-1  while  the  remaining  place  settings, 
serving  pieces,  and  all  flatware  are  not  soiled. 

2.6.3.2  For  tests  of  the  sensor  medium 
cycle,  as  defined  in  section  1.11: 

(A)  For  standard  dishwashers,  the  test  unit 
is  to  be  loaded  with  a  total  of  eight  AHAM 
DW-1  place  settings  plus  six  serving  pieces. 
Two  of  the  eight  place  settings  must  be  soiled 
according  to  AHAM  DW-1  while  the 
remaining  place  settings,  serving  pieces,  and 
all  flatware  are  not  soiled. 

(B)  For  compact  dishwashers,  the  test  unit 
is  to  be  loaded  with  four  AHAM  DW-1  place 
settings  plus  six  serving  pieces.  One  place 
setting  must  be  soiled  according  to  AHAM 
DW-1  while  the  remaining  place  settings, 
serving  pieces,  and  all  flatware  are  not  soiled. 

2.6.3.3  For  tests  of  the  sensor  light  cycle, 
as  defined  in  section  1.10: 

(A)  For  standard  dishwashers,  the  test  unit 
is  to  be  loaded  with  a  total  of  eight  AHAM 
DW-1  place  settings  plus  six  serving  pieces. 
One  place  setting  must  be  soiled  with  half  of 
the  soil  load  specified  for  a  single  place 
setting  according  to  AHAM  DW-1  while  the 
remaining  place  settings,  serving  pieces,  and 
all  flatware  are  not  soiled. 

(B)  For  compact  dishwashers,  the  test  unit 
is  to  be  loaded  with  four  AHAM  DW-1  place 
settings  plus  six  serving  pieces.  One  place 
setting  must  be  soiled  with  half  of  the  soil 
load  specified  for  a  single  place  setting 
according  to  the  AHAM  DW-1  while  the 
remaining  place  settings,  serving  pieces,  and 
all  flatware  are  not  soiled. 

2.7    Detergent  and  rinse  agent.  Use 
detergent  and  rinse  agent  in  the  types  and 
quantities  specified  according  to  AHAM 
DW-1. 

iz.B     Testing  requirements.  Provisions  in 
this  Appendix  pertaining  to  dishwashers  that 
operate  with  a  nominal  inlet  temperature  of 
50  °F  or  120  °F  apply  only  to  water  heating 
dishwashers. 

2.9    Preconditioning  requirements. 
Precondition  the  dishwasher  by  establishing 
the  testing  conditions  set  forth  in  sections  2.1 
through  2.5  of  this  Appendix.  Set  the 
dishwasher  to  the  preconditioning  cycle  as 
defined  in  sectional. 8  of  this  Appendix, 
without  using  a  test  load,  and  initiate  the 
cycle. 

3.  Instrumentation;  Test  instruments  must 
be  calibrated  annually. 

3.1  Temperature  measuring  device.  The 
device  must  have  an  error  no  greater  than  ± 

1  °F  over  the  range  being  measured. 

3.2  Timer.  Time  measurements  for  each 
monitoring  period  shall  be  accurate  to  within 

2  seconds. 

3.2.1     Water  meter.  The  water  meter  must 
have  a  resolution  of  no  larger  than  0.1  gallons 
and  a  maximum  error  no  greater  than  1.5 
percent  for  all  water  flow  rates  from  one  to 
five  gallons  per  minute  and  for  all  water 
temperatures  encountered  in  the  test  cycle. 

3.3  Water  pressure  gauge.  The  water 
pressure  gauge  must  have  a  resolution  of  one 
pound  per  square  inch  (psi)  and  must  have 
an  error  no  greater  than  5  percent  of  any 
measured  value  over  the  range  of  35  ±  2.5 
psig. 

3.4  IVatf-hour  mefer.  The  Walt-hour 
meter  must  have  a  resolution  of  1  watt-hour 


or  less  and  a  maximum  error  of  no  more  than 
1  percent  of  the  measured  value  for  any 
demand  greater  than  50  Watts. 

3.5     Standby  power  meter.  The  watt/watt- 
hour  meter  must  have  a  resolution  of  0.1  wall 
or  less  at  1.0  watt  actual  power  consumption 
and  accumulate  into  watt-hours  at  a 
minimum  power  level  of  20  milliwatts.  The 
watt/watt-hour  meter  must  be  capable  of 
operating  within  the  stated  tolerances  for 
input  voltages  at  up  to  five  percent  total 
harmonic  distortion  and  shall  be  capable  of 
operating  at  frequencies  from  47  hertz 
through  63  hertz.  Power  measurement 
instruments  shall  have  a  crest  factor  of  not 
less  than  five  at  RMS  currents  of  two  amps 
or  less. 

4.  Test  cycle  and  measurements: 

4.1  Test  cycle.  Perform  a  test  cycle  by 
establishing  the  testing  conditions  set  forth  in 
section  2  of  this  Appendix,  setting  the 
dishwasher  to  the  cycle  type  to  be  tested, 
initiating  the  cycle,  and  allowing  the  cycle  to 
proceed  to  completion. 

4.2  Machine  electrical  energy 
consumption.  Measure  the  electrical  energy 
consumed  by  the  machine  during  the  test 
cycle,  M,  expressed  in  kilowatt-hours  per 
cycle,  using  a  water  supply  temperature  as 
set  forth  in  section  2.3  of  this  Appendix  and 
using  a  watt-hour  meter  as  specified  in 
section  3.4  of  this  Appendix. 

4.3  Water  consumption.  Measure  the 
water  consumption,  V,  specified  as  the 
number  of  gallons  delivered  to  the 
dishwasher  during  the  entire  lest  cycle,  using 
a  water  meter  as  specified  in  section  3.2  of 
this  Appendix. 

4.4  Standby  power.  Connect  the 
dishwasher  to  a  watt/watt-hr  meter  as 
specified  in  section  3.5.  Select  the  conditions 
necessary  to  achieve  operation  in  the  standby 
mode  as  defined  in  section  1.14  of  this 
Appendix.  Monitor  the  power  consumption 
but  allow  the  dishwasher  to  stabilize  for  not 
less  than  5  minutes.  Commence  energ\ 
consumption  readings  for  a  period  of  not  less 
than  an  additional  5  minutes,  checking  the 
power  and  equipment  during  the  recording 
period  to  make  sure  that  the  dishwasher  has 
not  entered  another  mode.  Continue 
measurement  until  the  necessary 
measurement  period  is  complete.  Record  the 
duration  of  energy  measurement  and  the  total 
energy  consumed  in  watt-hours  over  that 
time  period.  Calculate  the  average  standby 
power.  Sm.  expressed  in  watts  by  dividing  the 
measured  energy  consumption  by  the 
duration  of  the  measurement. 

5.  Calculation  of  derived  results  from  lest 
mpasurements: 
5.1     Machine  energy  consumption. 

5.1.1  Machine  energy  consumption  for 
non  soil-sensing  electric  dishwashers.  Take 
the  value  recorded  in  section  4.2  of  this 
Appendix  as  the  per-cycle  machine  electrical 
energy  consumption.  Express  the  value.  M.  in 
kilowatt-hours  per  cycle. 

5.1.2  Machine  energy  consumption  for 
sail-sensing  electric  dishwashers.  The 
machine  energy  consumption  for  the  sensor 
normal  cycle,  M,  is  defined  as: 

M  =  (Mh.  X  FhJ  +  (M,^  X  F„k)  +  (Ml.  X  FiJ 
where, 

Mhc  =  the  value  recorded  in  section  4.2  of  this 
Appendix  for  the  test  of  the  sensor  heavy 
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cycle,  expressed  in  kilowatt-hours  per 
cycle. 

Mmc  =  the  value  recorded  in  section  4.2  of 
this  Appendix  for  the  test  of  the  sensor 
medium  cycle,  expressed  in  kilowatt- 
hours  per  cycle. 

Mk  =  the  value  recorded  in  section  4.2  of  this 
Appendix  for  the  test  of  the  sensor  light 
cycle,  expressed  in  kilowatt-hours  per 
cycle. 

Fhc  =  the  weighting  factor  based  on  consumer 
use  of  heavy  cycles  =  0.05. 

Fmc  =  the  weighting  factor  based  on  consumer 
use  of  medium  cycles  =  0.33. 

Fic  =  the  weighting  factor  based  on  consumer 
use  of  light  cycles  =  0.62. 

5.2  Water  consumption. 

5.2.1  Wafer  consumption  for  non  soil- 
sensing  dishwashers  using  electrically 
heated,  gas-heated,  or  oil-heated  water. 

Take  the  value  recorded  in  section  4.3  of 
this  Appendix  as  the  per-cycle  water  energy 
consumption.  Express  the  value,  V,  in  gallons 
per  cycle. 

5.2.2  Water  consumption  for  soil-sensing 
dishwashers  using  electrically  heated,  gas- 
heated,  or  oil-heated  water. 

The  water  consumption  for  the  sensor 
normal  cycle,  V,  is  defined  as: 

V  =  (Vh,  X  Fhc)  +  (Vn^  X  F„k)  +  (V,c  X  F,c) 

where, 

Vhc  =  the  value  recorded  in  section  4.3  of  this 
Appendix  for  the  test  of  the  sensor  heavy 
cycle,  expressed  in  gallons  per  cycle. 

Vmc  =  the  value  recorded  in  section  4.3  of  this 
Appendix  for  the  test  of  the  sensor 
medium  cycle,  expressed  in  gallons  per 
cycle. 

Vic  =the  value  recorded  in  section  4.3  of  this 
Appendix  for  the  test  of  the  sensor  light 
cycle,  expressed  in  gallons  per  cycle. 

Fhc  =the  weighting  factor  based  on  consumer 
use  of  heavy  cycles  =  0.05. 

Fmc  =  the  weighting  factor  based  on  consumer 
use  of  medium  cycles  =  0.33. 

Fic  =  the  weighting  factor  based  on  consumer 
use  of  light  cycles  =  0.62. 

5.3  Water  energy  consumption  for  non 
soil-sensing  or  soil-sensing  dishwashers  using 
electrically  heated  water. 

5.3.1  Dishwashers  that  operate  with  a 
nominal  140  °F  inlet  water  temperature,  only. 
For  the  normal  and  truncated  normal  test 
cycle,  calculate  the  water  energy 
consumption,  W.  expressed  in  kilowatt-hours 
per  cycle  and  deBned  as: 

W=VxTxK 
where, 

V  =  reported  water  consumption  in  gallons 

per  cycle,  as  measured  in  section  4.3  of 

this  Appendix, 
T  =  nominal  water  heater  temperature  rise  = 

90  °F, 
K  =  specific  heat  of  water  in  kilowatt-hours 

per  gallon  per  degree  Fahrenheit  = 

0.0024. 

5.3.2  Dishwashers  that  operate  with  a 
nominal  inlet  water  temperature  of  120  °F. 
For  the  normal  and  truncated  normal  test 
cycle,  calculate  the  water  energy 
consumption,  W,  expressed  in  kilowatt-hours 
per  cycle  and  defined  as: 


W= VxTxK 
where, 

V  =  reported  water  consumption  in  gallons 

per  cycle,  as  measured  in  section  4.3  of 

this  Appendix, 
T  =  nominal  water  heater  temperature  rise  = 

70  °F, 
K  =  specific  heat  of  water  in  kilowatt-hours 

per  gallon  per  degree  Fahrenheit  = 

0.0024. 
5 .4     Water  energy  consumption  per  cycle 
using  gas-heated  or  oil-heated  water. 

5.4.1  Dishwashers  that  operate  with  a 
nominal  140  °F  inlet  water  temperature,  only. 
For  each  test  cycle,  calculate  the  water 
energy  consumption  using  gas-heated  or  oil- 
heated  water,  Wg,  expressed  in  Btu's  per 
cycle  and  defined  as: 

Wg  =  V  X  T  x  C/e 
where, 

V  =  reported  water  consumption  in  gallons 

per  cycle,  as  measured  in  section  4.3  of 

this  Appendix, 
T  =  nominal  water  heater  temperature  rise  = 

90  °F, 
C  =  specific  heat  of  water  in  btu's  per  gallon 

per  degree  Fahrenheit  =  8.2, 
e  =  nominal  gas  or  oil  water  heater  recovery 

efficiency  =  0.75. 

5.4.2  Dishwashers  that  operate  with  a 
nominal  inlet  water  temperature  of  120  °F. 
For  each  test  cycle,  calculate  the  water 
energy  consumption  using  gas  heated  or  oil 
heated  water,  Wg,  expressed  in  Btu's  per 
cycle  and  defined  as: 

Wg  =  V  X  T  X  C/e 
where, 

V  is  measured  in  section  4.3  of  this 

Appendix, 
T  =  nominal  water  heater  temperature  rise  = 

70  °F, 
C  =  specific  heat  of  water  in  btu's  per  gallon 

per  degree  Fahrenheit  =  8.2, 
e  =  nominal  gas  or  oil  water  heater  recovery 

efficiency  =  0.75. 
5.5.     Annual  standby  energy  consumption. 
Calculate  the  estimated  annual  standby 
energy  consumption.  First  determine  the 
number  of  standby  hours  per  year,  H,, 
defined  as: 
H,  =  H  -  (215  cycles/year  x  L). 

where, 

L  =  the  duration  of  the  normal  cycle  for  tests 
of  non  soil-sensing  dishwashers  or  the 
duration  of  the  sensor  medium  cycle  for 
tests  of  soil-sensing  dishwashers,  and 

H  =  the  total  number  of  hours  per  year  =  8766 
hours  pei'  year. 
Then  calculate  the  estimated  annual 

standby  power  use,  S,  expressed  in  kilowatt- 
hours  per  year  and  defined  as: 

S  =  S„,  X  ((HJ/1000) 

where. 

Sn,  =  the  average  standby  power  in  watts  as 
measured  in  section  4.4  of  this 
Appendix. 

[FR  Doc.  02-22315  Filed  8^30-02:  8:45  am] 
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DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[RE6-15492(M)1] 

RIN  1545-BA33 

Guidance  Regarding  the  Definition  of 
Foreign  Personal  Holding  Company 
Income;  Hearing  Canceiiatlon 

agency:  Internal  Revenue  Service  (IRS), 
Treasury. 

ACTION:  Cancellation  of  notice  of  public 
hearing  on  proposed  rulemaking. 

SUMMARY:  This  dociunent  provides 
notice  of  cancellation  of  a  public 
hearing  on  proposed  regulations  under 
section  954  of  the  Internal  Revenue 
Code. 

DATES:  The  public  hearing  originally 
scheduled  for  September  11,  2002,  at  10 
a.m.,  is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Treena  Garrett  of  the  Regidations  Unit, 
Associate  Chief  Coimsel  (Income  Tax 
and  Accounting),  (202)  622-7180  (not  a 
toU-firee  number). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  that  appeared  in  the 
Federal  Register  on  May  13,  2002,  (67 
FR  31995),  announced  that  a  public 
hearing  was  scheduled  for  September 
11,  2002,  at  10  a.m.,  in  room  4718, 
Internal  Revenue  Service  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  The  subject  of  the  public  hearing  is 
proposed  regulations  imder  section  954 
of  the  Internal  Revenue  Code.  The 
public  comment  period  for  these 
proposed  regulations  expired  on  August 
21,  2002. 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing,  instructed 
those  interested  in  testifying  at  the 
public  hearing  to  submit  a  request  to 
speak  and  an  outline  of  the  topics  to  be 
addressed.  As  of  August  27,  2002,  no 
one  has  requested  to  speak.  Therefore, 
the  public  hearing  scheduled  for 
September  11,  2002,  is  cancelled. 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel  (Income  Tax  and  Accounting). 
[FR  Doc.  02-22377  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4S30-01-f> 
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DEPARTIMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Parts  110  and  165 

[CGD14-02-001] 

RIN2115-AA97 

Anchorages  and  Security  Zones; 
Oahu,  Maui,  Hawaii,  and  Kauai,  HI 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking; 

change  of  effective  period. 

SUMMARY:  The  Coast  Guard  proposes  to 
extend  the  effective  period  of  security 
zones  in  designated  waters  adjacent  to 
the  islands  of  Oahu,  Maui,  Hawaii,  and 
Kauai,  HI  for  a  period  of  6  months 
beyond  their  current  October  19,  2002, 
expiration  date.  These  seciuity  zones 
and  a  related  amendment  to  regulations 
for  anchorage  grounds  in  Mamala  Bay 
we  also  propose  to  extend  are  necessary 
to  protect  personnel,  vessels,  and 
facilities  from  acts  of  sabotage  or  other 
subversive  acts,  accidents,  or  other 
causes  of  a  similar  natiue  diuing 
operations  and  will  extend  from  the 
surface  of  the  water  to  the  ocean  floor. 
Entry  into  the  proposed  zones  would  be 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port 
Honolulu,  HI. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
October  8,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commanding 
Officer,  U.S.  Coast  Guard  Marine  Safety 
Office  Honolulu,  433  Ala  Moana  Blvd., 
Honolulu,  Hawaii  96813.  Marine  Safety 
Office  Honolulu  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  Marine  Safety  Office 
Honolulu  between  7  a.m.  and  3:30  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
LTJG  E.  G.  Cantwell,  U.  S.  Coast  Guard 
Marine  Safety  Office  Honolulu,  Hawaii 
at  (808)  522-8260. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (CGD14-02-001), 
indicate  the  specific  section  of  this 


document  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  your  submission  reached  us, 
please  enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

The  deadline  to  submit  comments  is 
less  than  60  days  from  the  publication 
of  the  notice  of  proposed  rules  (NPRM) 
in  the  Federal  Register.  This  short 
comment  period  will  permit  the  Coast 
Guard  to  publish  a  temporary  final  rule 
before  expiration  of  the  existing 
temporary  security  zone,  and  thus 
maintain  public  safety  and  security.  To 
provide  additional  notice,  we  will  place 
a  notice  of  our  proposed  rule  in  the 
local  notice  to  mariners.  You  may 
request  a  copy  of  this  notice  via 
facsimile  by  calling  (808]  522-8260. 

In  our  final  rule,  we  will  include  a 
concise  general  statement  of  comments 
received  and  identify  any  changes  from 
the  proposed  rule  based  on  the 
comments.  If,  as  we  expect,  we  make  the 
final  rule  effective  in  less  than  30  days 
after  publication  in  the  Federal 
Register,  we  will  explain  our  good  cause 
for  doing  so  as  required  by  5  U.S. C. 
553(d)(3). 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  Marine 
Safety  Office  Honolulu  at  the  address 
under  ADDRESSES  explaining  why  one 
would  be  beneficial.  If  we  determine 
that  one  would  aid  this  rulemaking,  we 
will  hold  one  at  a  time  and  place 
annouinced  by  a  separate  notice  in  the 
Federal  Register. 

Background  and  Purpose 

Terrorist  attacks  in  New  York  City, 
New  York,  and  on  the  Pentagon 
Building  in  Arlington,  Virginia,  on 
September  1 1 ,  2001 ,  have  called  for  the 
implementation  of  additional  measures 
to  protect  national  security.  National 
seciu-ity  and  intelligence  officials  warn 
that  future  terrorist  attacks  against 
civilian  targets  may  be  anticipated.  This 
proposed  rule  is  similar  to  a  rule 
published  April  29,  2002,  (67  FR  20907) 
creating  security  zones  in  these  areas 
until  October  19,  2002. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  designated 
security  zones  in  the  waters  adjacent  to 
the  islands  of  Oahu,  Maui,  Hawaii,  and 


Kauai,  HI  for  a  period  of  6  months. 
These  security  zones  are  necessar\'  to 
protect  personnel,  vessels,  and  facilities 
from  acts  of  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature  during  operations. 

In  addition  to  extending  the  period  of 
security  zones,  we  are  also  proposing  to 
give  names  to  security  zones  and  make 
a  few  editorial,  non-substantive 
changes.  These  proposed  security  zones 
would  extend  from  the  surface  of  the 
water  to  the  ocean  floor. 

This  proposed  rule  would  also  amend 
an  anchorage  grounds  regulation  by 
adding  the  requirement  that  permission 
of  the  Captain  of  the  Port  be  obtained 
before  entering  anchorage  grounds  in 
Mamala  Bay. 

Entry  into  these  zones  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Honolulu,  HI. 
Representatives  of  the  Captain  of  the 
Port  Honolulu  will  enforce  these 
security  zones.  The  Captain  of  the  Port 
may  be  assisted  by  other  federal  or  state 
agencies.  Periodically,  by  Broadcast 
Notice  to  Mariners,  the  Coast  Guard  will 
announce  the  existence  or  status  of  the 
temporary  security  zones  in  this 
proposed  rule. 

Tnis  temporary  proposed  rule  is 
intended  to  provide  for  the  safety  and 
security  of  the  public,  maritime 
commerce,  and  transportation,  by 
extending  security  zones  in  designated 
harbors,  anchorages,  facilities,  and 
adjacent  navigable  waters  of  the  United 
States. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  imder  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  1 1040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  imder  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  This  expectation  is 
based  on  the  short  diu^tion  of  the  zone 
and  the  limited  geographic  zone  affected 
by  it. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  No  small  business  impacts  are 
anticipated  due  to  the  small  size  of  the 
zones  and  the  short  duration  of  the 
security  zones  in  any  one  area. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  nUe  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Because  we  did  not  anticipate  any 
small  business  impacts,  we  did  not  offer 
assistance  to  small  entities  in 
understanding  the  rule. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  imder  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  imder  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 


Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affoirs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 


"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects 

33  CFR  Part  110 

Anchorage  grounds. 
33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reports  and  recordkeeping 
requirements,  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  parts  110  and  165  as 
follows: 

PART  110— ANCHORAGE 
REGULATIONS 

1.  The  authority  citation  for  part  110 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  471, 1221  through 
1236,  2030,  2035,  2071;  49  CFR  1.46  and  33 
CFR  1.05-l(g). 

2.  In  §  110.235,  paragraph  (c)  added  at 
67  FR  20907,  April  29,  2002,  effective  6 
a.m.  April  19,  2002,  imtil  4  p.m.  October 
19,  2002,  is  extended  in  effect  imtil  4 
p.m.  April  19,  2003. 

PART  165-flEGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

3.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

4.  Revise  temporary  §  165.T14-069  to 
read  as  follows: 

§165.114-069    Security  Zones;  Oahu, 
Maul,  Hawaii,  and  Kauai,  HI. 

(a)  Location.  The  following  areas, 
from  the  surface  of  the  water  to  the 
ocean  floor,  are  security  zones — 

(1)  Honolulu  Harbor.  All  waters  of 
Honolulu  Harbor  and  entrance  channel, 
Keehi  Lagoon,  and  General  Anchorages 
A,  B.  C,  and  D  as  defined  in  33  CFR 
110.235  that  are  shoreward  of  a  line 
coimecting  the  following  coordinates:  A 
point  on  the  shoreline  at  21''17.68'  N, 
157''52.0'  W;  thence  due  south  to 
21°16.0'  N,  157''52.0'  W.  thence  due 
west  to  21°16.0'  N,  157°55.58'  W,  and 
thence  due  north  to  Honolulu 
International  Airport  Reef  Runway  at 
21°18.25'  N,  157'*55.58'  W. 

(2)  Tesoro  Single  Point  Mooring.  The 
waters  around  the  Tesoro  Single  Point 
Mooring  extending  1,000  yards- in  all 
directions  from  position  21''16.2'  N, 
158°05.3'  W. 

(3)  Chevron  Conventional  Buoy 
Mooring.  The  waters  extending  1,000 
yards  in  all  directions  around  vessels 
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moored  at  the  Chevron  Conventional 
Buoy  Mooring  at  approximate  position 
2in6.7'N,  158'»04.2'W. 

(4)  Kahului  Harbor  and  Entrance 
Channel.  Maui.  HI.  All  waters  in  the 
Kahului  Harbor  and  Entrance  Channel, 
Maui,  HI,  shoreward  of  the  COLREGS 
DEMARCATION  line  defined  in  33  CFR 
80.1460. 

(5)  Nawiliwili  Harbor,  Kauai,  HI.  All 
waters  within  the  Nawiliwili  Harbor, 
Kauai,  HI  shoreward  of  the  COLREGS 
DEMARCATION  line  defined  in  33  CFR 
80.1450. 

(6)  Port  Allen  Harbor,  Ka^ai,  HI.  All 
waters  of  Port  Allen  Harbor,  Kauai,  HI 
shoreward  of  the  COLREGS 
DEMARCATION  line  defined  in  33  CFR 
80.1440. 

(7)  Hilo  Harbor  and  Entrance 
Channel.  Hawaii.  HI.  All  waters  in  Hilo 
Harbor  and  Entrance  Chaimel,  Hawaii, 
HI  shoreward  of  the  COLREGS 
DEMARCATION  line  defined  in  33  CFR 
80.1480. 

(8)  Area  Around  Cruise  Ships  in 
Lahaina  Small  Boat  Harbor,  Maui,  and 
Kailua-Kona  Small  Boat  Harbor.  Hawaii. 
The  waters  extending  out  500  yards  in 
all  directions  from  cruise  ship  vessels 
anchored  within  3  miles  of: 

(i)  Lahaina  Small  Boat  Harbor,  Maui, 
between  Makila  Point  and  Putmoa 
Point. 

(ii)  Kailua-Kona  Small  Boat  Harbor, 
Hawaii,  between  Keahulolu  Point  and 
Puapuaa  Point. 

(9)  Barbers  Point  Harbor,  Oahu.  All 
waters  contained  within  the  Barbers 
Point  Harbor,  Oahu,  enclosed  by  a  line 
drawn  between  Harbor  Entrance 
Channel  Light  6  and  the  jetty  point  day 
beacon  at  21°19.5'  N,  158°07.3'  W. 

(b)  Designated  representative:  A 
designated  representative  of  the  Captain 
of  the  Port  is  any  Coast  Guard 
commissioned  officer,  warrant  or  petty 
officer  that  has  been  authorized  by  the 
Captain  of  the  Port  Honolulu  tOiact  on 
his  behalf.  The  following  officers  have 
or  will  be  designated  by  the  Captain  of 
the  Port  Honolulu:  The  senior  Coast 
Guard  boarding  officer  on  each  vessel 
enforcing  the  security  zone. 

(c)  Regulations.  (1)  In  accordance  with 
§  165.33,  entry  into  these  zones  is 
prohibited  unless  authorized  by  the 
Coast  Guard  Captain  of  the  Port, 
Honolulu  or  his  designated 
representatives.  Section  165.33  also 
contains  other  general  requirements. 

(2)  The  existence  or  status  of  the 
temporary  security  zones  in  this  section 
will  be  announced  periodically  by 
.Broadcast  Notice  to  Mariners. 

(3)  Persons  desiring  to  transit  the 
areas  of  the  security  zones  may  contact 
the  Captain  of  the  Port  at  command 
center  telephone  number  (808)  541- 


2477  or  on  VHF  channel  16  (156.8  Mhz) 
to  seek  permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  shall  comply  with  the 
instructions  of  the  Captain  of  the  Port  or 
his  designated  representatives. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section  is  33 
U.S.C.  1226;  49  CFR  1.46. 

(e)  Effective  period.  This  section  is 
effective  from  6  a.m.  HST  April  19, 
2002,  until  4  p.m.  HST  April  19,  2003. 

Dated:  August  22,  2002. 
R.D.  Utley, 

Rear  Admiral,  Coasi  Guard,  Commander, 
Fourteenth  Coast  Guard  District. 
(FR  Doc.  02-22340  Filed  8-30-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD01-4)2-101] 

RIN2115-^E47 

DrawtKfdge  Operation  Regulations; 
Dorchastar  Bay,  MA 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
temporarily  change  the  drawbridge 
operating  regulations  governing  the 
operation  of  the  William  T.  Morrisey 
Boulevard  Bridge,  at  mile  0.0,  across 
Dorchester  Bay  at  Boston, 
Massachusetts.  This  proposed 
temporary  change  to  the  drawbridge 
operation  regulations  would  allow  the 
bridge  to  remain  in  the  closed  position 
from  November  1,  2002  through  May  10, 
2003.  This  action  is  necessary  to 
facilitate  rehabilitation  construction  at 
the  bridge. 

DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  3,  2002. 
ADDRESSES:  You  may  mail  comments  to 
Commander  (obr).  First  Coast  Guard 
District,  Bridge  Branch,  at  408  Atlantic 
Avenue,  Boston,  MA  02110-3350,  or 
deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364.  The  First  Coast  Guard  District, 
Bridge  Branch,  maintains  the  public 
docket  for  this  ndemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m.. 


Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  W.  McDonald,  Project  Officer.  First 
Coast  Guard  District,  (617)  223-8364. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  yoiu  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-101), 
indicate  the  specific  section  of  this 
doctmient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unboimd 
format,  no  larger  than  8V2  by  11  inches, 
smtable  for  copying.  If  you  would  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 
Coast  Guard  District,  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Regulatory  Information 

Pursuant  to  5  U.S.C.  553,  a  notice  of 
proposed  rulemaking  (NPRM)  is  being 
published  with  a  shortened  comment 
period  of  thirty  days  instead  of  the 
normal  sixty  day  comment  period 
because  the  bridge  owner  coordinated 
this  closure  with  the  members  of  the 
Dorchester  Yacht  Club,  the  sole  marine 
facility  upstream  from  the  bridge,  and 
the  members  of  the  yacht  club  agreed 
upon  the  time  period  that  the  bridge 
will  be  allowed  to  remain  closed. 

The  Coast  Guard  anticipates  that  any 
temporary  final  rule  enacted  following 
public  notice  and  comment  may  be 
effective  in  less  than  30  days  after 
publication. 

Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
uimecessary  and  contrary  to  the  public 
interest  because  the  rehabilitation 
construction  is  necessary  in  order  to 
assure  continued  reliable  operation  of 
the  bridge. 
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Background 

The  William  T.  Morrisey  Boulevard 
Bridge,  at  mile  0.0,  across  Dorchester 
Bay  has  a  vertical  clearance  of  12  feet 
at  mean  high  water  and  22  feet  at  mean 
low  water.  The  existing  regulations  at  33 
CFR  117.597  require  the  draw  to  open 
on  signal  firom  April  16  through  October 
14;  except  that,  the  draw  need  not  open 
for  vessel  traffic  from  7:30  a.m.  to  9  a.m. 
and  from  4:30  p.m.  to  6  p.m.  except  on 
Saturdays,  Simdays,  or  holidays 
observed  in  the  locality.  From  October 
15  through  April  15,  the  draw  shall 
open  on  signal  if  at  least  twenty-four 
hours  notice  is  given. 

The  bridge  owner,  the  Metropolitan 
District  Ckimmission  (MDC),  asked  the 
Coast  Guard  to  temporarily  change  the 
drawbridge  operation  regulations  to 
allow  the  bridge  to  remain  in  the  closed 
position  from  November  1 ,  2002 
through  May  10,  2003,  to  facilitate 
rehabilitation  construction  at  the  bridge. 
The  bridge  owner  and  the  Coast  Guard 
contacted  all  known  waterway  users  to 
advise  them  of  the  proposed  closure.  No 
objections  or  negative  comments  were 
received  in  response  this  proposal. 

Discussion  of  Proposal 

This  proposed  temporary  change  to 
the  drawbridge  operation  regulations 
would  allow  the  William  T.  Morrisey 
Boulevard  Bridge  to  remain  in  the 
closed  position  from  November  1,  2002 
through  May  10,  2003.  The  bridge 
normally  operates  on  a  twenty-four  hour 
advance  notice  from  October  15  through 
April  15,  during  the  winter  months. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
6(a)(3)  of  that  Order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
Feb.  26.  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecesseuy. 
This  conclusion  is  based  on  the  fact  that 
the  only  marine  facility  effected  by  this 
proposal  has  agreed  to  the  closure  dates 
for  the  bridge. 

Small  Entities        | 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b).  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  upon  the  fact 
that  the  only  marine  facility  effected  by 
this  proposal  has  agreed  to  the  closure 
date  for  the  bridge. 

If  you  think  that  yom-  business, 
organization,  or  govenmiental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  13132  and  have  determined 
that  this  rule  does  not  have  implications 
for  federalism  under  that  Order. 

Unfimded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  costs.  This  proposed 
rule  would  not  impose  an  unfunded 
mandate. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
E.O.  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 


Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045,  Protection  of 
Children  from  Enviroimiental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  imder  figure  2-1, 
paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1C,  this  proposed 
rule  is  categorically  excluded  from 
further  environmental  documentation 
because  promulgation  of  drawbridge 
regulations  have  been  foimd  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  imder  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  oiie  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Govenmient  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 
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Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

§117.597    [Suspended] 

2.  From  November  1,  2002  through 
May  10,  2003,  §  117.597  is  suspended. 

3.  From  November  1,  2002  through 
May  10,  2003,  §  117.T602  is  temporarily 
added  to  read  as  follows: 

f117.T602    OorchMtarBay 

The  draw  of  the  William  T.  Morrisey 
Boidevard  Bridge,  mile  0.0,  at  Boston, 
need  not  open  for  the  passage  of  vessel 
traffic. 

Dated:  August  26,  2002. 
V.S.  Crea, 

Rear  Admiral,  Coast  Guard,  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  02-22337  Filed  8-30-02;  8:45  am] 
BIUJN6  CODE  4C10-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  81 

[Docket  WA-02-001 ;  FRL-7271-9] 

Finding  of  Attainment  for  PM,o;  Waiiula 
PMio  Nonattainment  Area,  WA 

AGENCY:  Enviromnental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  find  that 
the  Wallula  nonattainment  area  in 
Washington  has  attained  the  National 
Ambient  Air  Quality  Standards 
(NAAQS)  for  particulate  matter  with  an 
aerodynamic  diameter  of  less  than  or 
equal  to  a  nominal  ten  micrometers 
(PMio)  as  of  December  31,  2001.  EPA's 
proposed  finding  is  based  on  EPA's 
review  of  monitored  air  quality  data 
reported  for  the  years  1999  through 
2001. 

DATES:  Written  comments  must  be 
received  on  or  before  October  3,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Donna  Deneen,  Office  of  Air 
Quality,  Mailcode  OAQ-107,  EPA 
Region  10, 1200  Sixth  Avenue,  Seattle, 
Washington,  98101.  Copies  of 
documents  relevant  io  this  action  are 
available  for  public  review  during 
normal  business  hours  (8  a.m.  to  4:30 
p.m.)  at  this  same  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Deneen,  Office  of  Air  Quality, 
EPA  Region  10, 1200  Sixth  Avenue, 
Seattle  Washington,  98101,  (206)  553- 
6706. 
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SUPPLEMENTARY  INFORMATION: 


Table  of  Contento 

I.  Background 

A.  Designation  and  Classiflcation  of  PM|o 
Nonattainment  Areas 

B.  Attainment  Determinations 

II.  EPA's  Proposed  Action 

A.  Monitored  Air  Quality  Data 
B'.  Natural  Event  Determinations 

(1)  Causal  Relationship  between  High 
Winds  and  Exceedances 

(2)  BACM  on  Contributing  Anthropogenic 
Sources  of  Windblown  Dust 

C.  Effect  of  Proposed  Finding  of 
Attainment 

III.  Administrative  Requirements 

L  Background 

A.  Designation  and  Classification  of 
PMio  Nonattainment  Areas 

The  Wallula  area  was  designated 
nonattainment  for  PMio  and  classified 
as  moderate  under  sections  107(d)(4)(B) 
and  188(a)  of  the  Clean  Air  Act  upon 
enactment  of  the  Clean  Air  Act 
Amendments  of  1990  (Act  or  CAA).'  See 
40  CFR  81.348  (PM,o  Initial 
Nonattainment  Areas);  see  also  56  FR 
56694  (November  6, 1991).  Under 
subsections  188(a)  and  (c)(1)  of  the  Act, 
all  initial  moderate  PMio  nonattainment 
areas  had  the  same  applicable 
attainment  date  of  December  31, 1994. 

States  containing  initial  moderate 
PMio  nonattainment  areas  were  required 
to  develop  and  submit  to  EPA  by 
November  15, 1991,  a  state 
implementation  plan  (SIP)  revision 
providing  for,  among  other  things, 
implementation  of  reasonably  available 
control  measures  (RACM),  including 
reasonably  available  control  technology 
(RACT),  and  a  demonstration  of 
attainment  of  the  PMio  NAAQS  by 
December  31, 1994.  See  Section  189(a) 
of  the  CAA.2  In  response  to  this 
submission  requirement,  the 
Washington  Department  of  Ecology 
(Ecology)  submitted  a  SIP  revision  for 
Wallula  on  November  15,  1991. 
Subsequently,  Ecology  submitted 
additional  information  indicating  that 
nonanthropogenic  soiu-ces  may  be 
significant  in  the  Wallula  nonattainment 
area  during  windblown  dust  events. 
Based  on  our  review  of  the  State's 
submissions,  we  deferred  action  on 
several  elements  in  the  Wallula  SIP, 
approved  the  control  measures  in  the 
SIP  as  meeting  RACM/RACT,  and, 
under  section  188(f)  of  the  CAA,  granted 
a  temporary  waiver  to  extend  the 
attainment  date  for  Wallula  to  December 


'  The  1990  Amendments  to  the  CAA  made 
significant  changes  to  the  CAA.  See  Public  Law 
101-549.  104  Stat.  2399.  References  herein  are  to 
the  CAA  as  amended  in  1990.  The  Clean  Air  Act 
is  codified,  as  amended,  in  the  United  States  Code 
at  42  U.S.C.  7401  et  seq. 

2  The  moderate  area  SIP  requirements  are  set  forth 
in  section  189(a)  of  the  CAA. 


31,  1997.  See  60  FR  63109  (December  6. 
1995)(proposed  action);  62  FR  3800 
(January  27,  1997)  (final  action).  The 
temporary  waiver  was  intended  to 
provide  Ecology  time  to  evaluate  further 
the  Wallula  nonattainment  area  and  to 
determine  the  significance  of  the 
anthropogenic  and  nonanthropogenic 
sources  impacting  the  area.  Once  these 
activities  were  complete  or  the 
temporary  waiver  expired,  EPA  was  to 
make  a  decision  on  whether  the  area 
was  eligible  for  a  permanent  waiver 
under  section  188(f)  of  the  CAA  or 
whether  the  area  had  attained  the 
standard  by  the  extended  attainment 
date.  See  62  FR  at  3802. 

On  February  9,  2001,  EPA  published 
a  Federal  Re^ster  notice  making  a  final 
determination  that  the  Wallula  area  had 
not  attained  the  PMio  standard  by  the 
attainment  date  of  December  31, 1997. 
See  66  FR  9663  (February  9,  2001)  (final 
action);  (65  FR  69275  (November  16, 
2000)  (proposed  action).  EPA  made  this 
determination  based  on  air  quality  data 
for  calendar  years  1995,  1996,  and  1997. 
As  a  result  of  that  finding,  the  Wallula 
PMio  nonattainment  area  was 
reclassified  by  operation  of  law  as  a 
serious  PMio  nonattainment  area 
effective  March  12,  2001  with  an 
attainment  date  of  December  31,  2001.^  See 
188(b)(2)(A)  and  188(c)(2). 

B.  Attainment  Determinations 

Pursuant  to  sections  1 79(c)  of  the 
CAA,  we  have  the  responsibility  of 
determining  within  six  months  of  the 
applicable  attainment  date  whether, 
based  on  air  quality  data,  PMio 
nonattaiimient  areas  attained  the  PMio 
NAAQS  by  that  date.  Determinations 
imder  section  179(c)(1)  of  the  Act  are  to 
be  based  upon  the  area's  "air  quality  as 
of  the  attainment  date." 

Generally,  we  determine  whether  an 
area's  air  quality  is  meeting  the  PMui 
NAAQS  for  purposes  of  section 
179(c)(1)  based  upon  data  gathered  at 
established  state  and  local  air 
monitoring  stations  (SLAMS)  and 
national  air  monitoring  stations  (NAMS) 
in  the  nonattainment  areas  and  entered 
into  the  EPA  Air  Quality  Subsystem 
(AQS).  Data  entered  into  the  AQS  has 
been  determined  to  meet  Federal 
monitoring  requirements  (see  40  CFR 
50.6,  40  CFR  part  50,  appendix  J.  40 
CFR  part  53,  40  CFR  part  58.  appendix 
A  &  B)  and  may  be  used  to  determine 
the  attainment  status  of  areas.  We  also  . 


H'nder  section  188(c)(2)  of  the  CAA.  attainm«nt 
areas  designated  nonattainment  for  PMk.  under 
section  107(d)(4)  of  the  CAA  were  required  to  attain 
the  PMiii  standard  no  later  than  December  31.  2001. 
As  discussed  above.  Wallula  was  designated 
nonattainment  under  section  107(d)(4)  of  the  (^AA 
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consider  air  quality  data  from  other  air 
monitoring  stations  in  the 
nonattainment  area  provided  that  the 
stations  meet  the  Federal  monitoring 
requirements  for  SLAMS.  All  data  are 
reviewed  to  determine  the  area's  air 
quality  status  in  accordance  with  our 
guidance  at  40  CFR  part  50.  appendix  K. 

Attainment  of  the  annual  PMio 
standard  is  achieved  when  the  annual 
arithmetic  mean  PMio  concentration 
over  a  three-year  period  (for  example 
1999,  2000.  and  2001  for  areas  with  a 
December  31,  2001  attainment  date)  is 
equal  to  or  less  than  50  micrograms  per 
cubic  meter  {^lg/m-^).  Attaiiunent  of  the 
24-hour  standard  is  determined  by 
calculating  the  expected  number  of  days 
in  a  year  with  PMio  concentrations 
greater  than  150  \ig/m^.  The  24-hour 
standard  is  attained  when  the  expected 
number  of  days  with  levels  above  150 
jig/m'  (averaged  over  a  three-year 
period)  is  less  than  or  equal  to  one. 
Three  consecutive  years  of  air  quality 
data  are  generally  required  to  show 
attainment  of  the  aimual  and  24-hour 
standards  for  PMio.  See  40  CFR  part  50 
and  appendix  K. 

n.  EPA's  Proposed  Action 

A.  Monitored  Air  Quality  Data 

Ecology  established  and  operates  one 
PMio  SLAMS  monitoring  sites  in  the 
Wallula  PMio  nonattainment  area.  The 
Wallula  monitor  meets  EPA  SLAMS 
network  design  and  siting  requirements, 
set  forth  at  40  CFR  part  58,  appendices 
D  and  E,  and  has  been  monitoring  for 
PMio  since  beforel990.  Because  the 
Wallula  monitor  is  schedided  to  sample 
only  once  every  six  days,  each  measiued 
exceedance  is  generally  coxmted  as  six 
expected  exceedances  and  would 
generally  represent  a  violation  of  the  24- 
hour  PMio  standard. 

The  air  quality  data  in  AQS  for  this 
monitor  shows  that,  for  the  three-year 
period  from  1999  though  2001.  there 
were  no  violations  of  the  annual  PMio 
standard.  The  aimual  PMio  NAAQS  is 
50  \ig/m^.  The  aimual  average 
concentration  for  1999,  2000,  and  2001 
were  34  jig/m^,  29  ^lg/m3,  and  29  \ig/m^, 
respectively.  Based  on  this  information. 
EPA  has  determined  that  the  area 
attained  the  aimual  PMio  standard  as  of 
the  extended  attainment  date  of 
December  31,  2001. 

With  respect  to  the  24-hour  PMio 
standard,  a  review  of  the  air  quality  data 
in  AQS  for  the  three-year  period  from 
1999  through  2001  shows  that  there 
were  two  recorded  exceedence  of  the 
24-hour  PMio  standard  recorded  at  the 
Wallula  monitor:  A  concentration  of  297 
^g/m^  on  June  23. 1999.  and  a 
concentration  of  215  M^g/m^  on  August 


10.  2000.  The  State  has  flagged  both  of 
these  exceedances  as  attributable  to  high 
wind  "natural  events."  The  next  highest 
24-hoiu'  PMio  concentrations  measured 
during  this  time  period  were  126  \ig/m^ 
on  June  29, 1999  and  109  ng/m'  on  July 
12,  2001.  Other  than  those,  no  other 
concentrations  above  100  Jig/m^  were 
measured  at  the  monitor  during  the  rest 
of  the  3-year  period.  These  data  suggest 
that  the  24-hour  average  PMio 
concentration  in  the  Wallula  area  is 
generally  well  below  th^  standard,  but 
for  "natural  events." 

B.  Natural  Event  Determinations 

Wallula,  Washington  is  located  in 
eastern  Washington  on  the  Columbia 
Plateau.  The  Columbia  Plateau  is  knovra 
for  its  prolonged  periods  of  strong 
winds  which  carry  dust  particulates  for 
hundreds  of  miles  downwind.  Wind 
erosion  is  a  particular  problem  on  the 
Plateau  because  of  the  natural  dustiness 
of  the  region  due  to  its  dry 
environments,  scant  vegetation, 
unpredictable  high  winds,  and  soils 
which  contain  substantial  quantities  of 
PMio  size  and  smaller  particulate 
matter.  See  "Farming  with  the  Wind: 
Best  Management  Practices  for 
Controlling  Wind  Erosion  and  Air 
Quality  on  Columbia  Plateau 
Croplands,"  (1998). 

Under  section  107(d)(4)(B){ii)  of  the 
CAA  and  40  CFR  part  50,  appendix  K, 
section  2.4,  specific  exceedances  due  to 
uncontrollable  natural  events,  such  as 
unusually  high  winds,  may  be 
discoiuted  or  excluded  entirely  from 
decisions  regarding  an  area's  air  quality 
status  in  appropriate  circumstances.  See 
Memorandimi  from  EPA's  Assistant 
Administrator  for  Air  and  Radiation  to 
EPA  Regional  Air  Directors  entitled 
"Areas  Affected  by  Natural  Events," 
dated  May  30, 1996  (EPA's  Natural 
Events  Pohcy).  EPA  has  stated  that  it 
will  treat  ambient  PMio  exceedances 
caused  by  dust  raised  by  unusually  high 
winds  as  due  to  uncontrollable  natural 
events  (and  thus  excludable  from 
attainment  determinations)  if  either  (1) 
the  dust  originated  from 
nonanthropogenic  sources  or  (2)  the 
dust  originated  from  anthropogenic 
sources  controlled  with  best  available 
control  measures  (BACM).  See  Natural 
Events  Policy,  pp.  4-5.  This  approach 
recognizes  that  while  exceedances  of  the 
PMio  standard  during  unusually  high 
winds  may  not  be  entirely  preventable, 
there  still  are  measines  that  can  be  taken 
to  help  protect  public  health.  EPA's 
Natural  Events  Policy  sets  forth  a 
process  for  declaring  an  exceedance  as 
due  to  natural  events  and  for 
documenting  a  natural  events  claim. 
Where  a  State  believes  natural  events 


have  caused  a  violation  of  the  NAAQS, 
the  State  enters  the  exceedance  in  the 
EPA  data  base,  flags  the  exceedance  as 
being  attributable  to  a  natural  event, 
docuiments  a  clear  causal  relationship 
between  the  measured  exceedance  and 
the  natural  event,  and  develops  a 
natural  events  action  plan  (NEAP)  that 
is  tailored  to  the  PMio  sources  and  the 
circumstances  which  caused  the 
exceedance.  The  NEAP  should  include 
commitments  to:  (1)  Establish  public 
education  and  notification  programs;  (2) 
minimize  public  exposiue  to  high 
concentrations  of  PMio  due  to  future 
natural  events;  (3)  abate  or  minimize 
contributing  controllable  sources  of 
PMio  which  includes  the  application  of 
"best  available  control  measures" 
(BACM)  to  any  sources  of  soil  that  have 
been  distiirbed  by  anthropogenic 
activities;  (4)  identify,  study,  and 
implement  practical  mitigating 
measures  as  necessary;  and  (5) 
periodically  reevaluate  the  NEAP.  See 
Natural  Events  Policy,  pp.  5-8.  In  the 
case  of  high-wind  events  where  the 
sources  of  dust  are  anthropogenic,  the 
State  should  also  dociunent  that  BACM 
were  required  for  those  sources  and  that 
sources  were  in  compliance  with  BACM 
at  the  time  of  the  high-wind  event.  If 
BACM  are  not  required  for  some  dust  ' 
sources,  the  NEAP  must  include 
agreements  with  appropriate 
stakeholders  to  minimize  future 
emissions  from  such  sources  using 
BACM. 

As  discussed  above,  Ecology  flagged 
the  June  23, 1999  and  the  August  10, 
2000,  exceedences  in  the  AQS  data  base 
as  exceedences  caused  by  high  winds 
imder  EPA's  Natural  Events  Policy. 
Ecology  has  also  flagged  exceedances 
that  occurreftl  on  June  21, 1997  and  July 
10, 1998  as  natural  events.  As  discussed 
in  more  detail  below  and  in  the 
technical  support 'document,  EPA 
concludes  that  the  June  21, 1997,  July 
10, 1998,  June  23, 1999,  and  August  10, 

2000,  exceedances  qualify  as  hi^  wind 
natural  events  under  EPA's  Natural 
Events  Policy.  Therefore,  EPA  proposes 
to  exclude  the  1999  and  2000 
exceedences  from  consideration  in 
determining  whether  the  Wallula  PMio 
nonattainment  area  attained  the  24-hour 
as  of  December  31,  2001.  As  a  result,  the 
expected  number  of  days  over  the  24- 
hour  standard  for  1999,  2000,  and  2001 
is  0.0  and,  when  averaged  over  the 
three-year  period  from  1999  through 

2001,  the  three-year  expected 
exceedence  rate  is  also  0.0.  EPA 
therefore  believes  that  the  Wallula  PMio 
nonattainment  area  attained  the  24-hour 
PMio  standard  as  of  the  serious  area 
attainment  date  of  December  31,  2001. 
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(1)  Causal  Relationship  Between  High 
Winds  and  Exceedances 

EPA's  Natural  Events  Policy  provides 
that  "the  State  is  responsible  for 
establishing  a  clear  causal  relationship 
between  the  measured  exceedance  and 
the  natiual  event."  Natural  Events 
Policy,  p.  8.  Ecology  provided 
meteorological  data  to  support  its 
position  that  the  exceedances  measured 
at  the  Wallida  monitor  on  June  21, 1997, 
July  10, 1998,  June  23, 1999,  and  August 
10,  2000  were  due  to  high  wind  nati^ 
events.  These  data  show  that  the  highest 
average  hourly  values  on  three  of  the 
four  days,  June  21, 1997,  June  10, 1998, 
and  August  10,  2000,  reached  31  mph, 
27  mph,  and  38  mph,  respectively. 
These  windspeeds  were  greater  than  23 
mph,  which  is  the  windspeed  level 
Ecology  uses  generally  to  evaluate 
whether  conditions  are  sufficient  to 
produce  significant  concentrations  of 
airborne  dust.  See,  e.g..  Documentation 
of  Natural  Event  Due  to  High  Winds, 
August  10,  2000,  Wallula,  Washington, 
page  3.  Based  on  these  recorded 
windspeeds,  along  with  additional 
information  documenting  the  lack  of 
precipitation  preceding  those  days, 
newspaper  articles  documenting  severe 
dust  storms  resulting  from  the  high 
winds,  and  additional  information 
regarding  wind  direction  and  sources  in 
the  area.  Ecology  has  shown  a  clear 
causal  relationship  between  the  high 
winds  and  the  hi^  PMm  values  for 
those  days.  See  Ecology's  Natural  Event 
submissions  for  J\me  21, 1997,  June  10, 
1998.  and  August  10.  2000. 

On  Jime  23. 1999.  the  highest  average 
hourly  windspeed  and  average  daily 
windspeed  of  15  mph  and  10  mph. 
respectively,  were  lower  than  for  the 
other  three  days.  Since  these  lower 
windspeeds,  on  their  awn,  did  not 
explain  the  high  levels  of  PMm 
measured  at  the  monitor.  Ecology 
conducted  an  investigation  to  determine 
what  other  activities  or  sources  may 
have  led  to  the  exceedance.  First, 
Ecology  investigated  whether  local 
sources,  such  as  the  nearby  pulp  mill 
(primarily  a  combustion  source)  or  feed 
lot,  may  have  contributed  to  the 
exceedence.  Based  on  meteorological 
data  showing  that  the  winds  came  from 
the  direction  of  the  pulp  mill  and  the 
feed  lot  for  only  a  short  period  of  time. 
Ecology  determined  that  these  local 
sources  could  have  been  only 
insignificant  contributors  to  the  24-hour 
concentration  on  Jime  23, 1999.  Second, 
Ecology  also  evaluated  the  results  of 
filter  analysis  for  June  23, 1999.  This 
analysis  showed  ihat  the  particiUate  on 
the  filter  was  primarily  crustal  material, 
rather  than  combustion  material.  The 


presence  of  crustal  material  on  the  filter 
is  consistent  with  what  would  be 
expected  to  be  found  as  a  result  of  a 
high  wind  event. 

With  the  feedlot  and  pulp  mill  ruled 
out  as  the  primary  contributors  to  the 
exceedance  on  June  23, 1999,  and  no 
other  local  sources  known  to  potentially 
have  a  large  impact  on  the  monitor. 
Ecology  looked  more  closely  at  the 
regional  meteorology  and/or  other 
unique  conditions  that  could  account 
for  the  high  concentrations  at  the 
monitor.  This  investigation  revealed 
that  high  average  hourly  windspeeds 
(more  dian  20  mph)  had,  in  fact,  been 
recorded  at  several  meteorological 
stations  in  Eastern  Washington  on  the 
evening  of  June  22, 1999  (i.e.,  at  Pasco, 
Ephrata,  Moses  Lake,  Hanford,  and 
Pendleton).  In  addition,  weather  data 
from  Washington  State  University 
showed  that  in  many  areas  in  the  region, 
no  precipitation  had  been  measured  for 
as  many  as  36  days  prior  to  June  23, 
1999,  making  area  soils  vulnerable  to 
entrainment  by  high  winds.  Ecology 
also  considered  in  its  investigation  the 
imusually  high  concentration  at  the 
monitor  (consistent  with  a  high  wind 
event),  the  possibility  of  elevated  winds 
channeling  through  nearby  Wallula  Gap 
(but  then  dissipating  at  the  monitor), 
and  filter  analysis  showing  wind  blown 
dust  on  the  filter.  Ecology  concluded 
that,  although  it  was  impossible  to 
discern  the  exact  high  wind  event  that 
caused  the  June  23, 1999,  exceedance, 
meteorological  and  other  conditions 
clearly  supported  the  occurrence  of 
such  a  nattual  event  and  that  it  was 
therefore  reasonable  to  attribute  the  Jime 
23, 1999  exceedance  as  due  to  a  high 
wind  natural  event. 

Based  on  the  information  provided  by 
Ecology,  EPA  agrees  with  Ecology  that 
it  is  reasonable  to  treat  the  June  23, 
1999,  exceedance  as  due  to  a  natiiral 
event.  Note  that  consideration  of  this 
event  as  due  to  high  winds  does  not 
eliminate  the  need  for  efforts  to  reduce 
the  emissions  of  windblown  dust  to  the 
extent  practicable.  This  issue  is 
discussed  in  more  detail  below. 

(2)  BACM  on  Contributing 
Anthropogenic  Sources  of  Windblowm 
Dust 

EPA's  Natural  Events  Policy  states 
that  PMio  exceedances  "due  to  dust 
raised  by  imusually  high  winds  will  be 
treated  as  due  to  imcontrollable  natural 
events  under  the  following  conditions: 
(1)  The  dust  originated  from 
anthropogenic  sources,  or  (2)  the  dust 
originated  from  anthropogenic  sources 
controlled  with  BACM.  "The  BACM 
must  be  implemented  at  contributing 
anthropogenic  sources  of  dust  in'  order 


for  PMio  NAAQS  exceedances  to  be 
treated  as  due  to  uncontrollable  natural 
events  under  this  poHcy."  Natural 
Events  Policy,  pp.  4-5.  The  Natural 
Events  Policy  further  states  that  the 
Natural  Events  Action  Plan  developed 
by  the  State  should  include 
commitments  to  "abate ^or  minimize 
appropriate  contributing  controllable 
sources  of  PMm."  In  the  case  of  high 
winds,  such  a  program  should  include 
"application  of  BACM  to  any  soiures  of 
soil  that  have  been  disturbed  by 
anthropogenic  activities."  Natural 
Events  Policy,  p.  6.  If  BACM  are  not 
defined  for  the  anthropogenic  sources  at 
the  time  the  NEAP  is  developed,  the 
NEAP  should  identify,  study  and 
implement  practical  mitigating 
measures  as  necessary.  Natural  Events 
Policy,  p.  7. 

In  response  to  EPA's  May  1996 
Natural  Events  Policy,  Ecology  prepared 
and  submitted  a  Natural  Events  Action 
Plan  for  the  Columbia  Plateau  to  EPA  in 
March  1998  (Columbia  Plateau  NEAP), 
which  includes  the  Wallula 
nonattainment  area.  Ecology  also 
provided  information  following  up  on 
the  Columbia  Plateau  NEAP  in  1999  and 
March  ?001.  The  Columbia  Plateau 
NEAP  identifies  dust  from  upwind 
agricultural  fields  as  the  chief  source  of 
high  levels  of  PMm  in  the  Columbia 
Plateau.  In  the  NEAP.  Ecology  described 
BACM  for  agricultural  lands  as  being 
equivalent  to  Best  Management 
Practices  (BMPs)  and  explained  that 
BMPs  are  measures  that  offer  the 
greatest  level  of  control  given  available 
technology  and  economic 
considerations.  Columbia  Plateau 
NEAP,  pg.  12.  BMPs  for  agricultiual 
lands  in  the  Colimibia  Plateau  have 
been  identified  in  "Farming  with  the 
Wind:  Best  Management  Practices  for 
Controlling  Wind- Erosion  and  Air 
Quality  on  Columbia  Plateau 
Croplands,"  (1998),  a  publication  that 
has  been  widely  distributed  to  fanners 
in  the  Coliunbia  Plateau. 

Data  collected  by  the  Natural 
Resources  Conservation  Service  (NRCS) 
provides  information  on  the  extent  of 
the  use  of  BMPs  in  Benton  and  Walla 
Walla  Counties  at  the  time  of  the 
exceedances.  The  data  show  that  the 
overall  trend  of  tillage  BMPs  *  in  Benton 
and  Walla  Walla  Counties  is  upward, 
with  more  than  50%  of  planted  land 
using  tillage  BMPs  in  Benton  County 
and  with  more  than  77%  of  planted 
land  using  tillage  BMPs  in  Walla  Walla 
County,  the  county  in  which  the 


*  "Tillage"  BMPs  includes  conservation  tillage 
and  conventional  tillage  with  15-30  percent 
residue. 
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majority  of  the  nonattainment  area  is 
located. 

The  data  also  show  an  increase  in  the 
amount  of  acreage  in  Benton  County 
and  Walla  Walla  County  that  has  been 
put  in  the  USDA  Conservation  Reserve 
Program  (CRP).  The  CRP  is  particularly 
effective  in  reducing  dust  emissions 
because  permanent  vegetative  cover  on 
those  lands  reduces  the  opportunity  for 
erosion  to  occur.  In  both  coimties,  the 
CRP  acreage  percentage  increased 
substantially  from  1994  to  2000.  In 
Benton  County,  CRP  acreage  increased 
by  over  100  percent,  while  in  Walla 
Walla  County,  CRP  acreage  increased  by 
almost  40  percent.  This  increase  is 
another  indication  of  the  widespread 
use  and  the  overall  upward  trend  in  the 
use  of  BMPs  in  the  Wallula  area.  In  sum, 
data  show  that  of  total  planted  and  CRP 
acreage,  63  percent  in  Benton  County 
and  84  percent  in  Walla  Walla  County 
used  tillage  BMPs  or  was  placed  in  the 
CRP  in  2000. 

Based  on  the  information  provided  by 
Ecology,  other  available  information 
showing  widespread  use  of,  and  an 
overall  upward  trend  in,  the  use  of 
BMPs  in  the  Wallula  area  from  1994  to 

2000,  and  the  area's  soil  and  climate 
characteristics,  EPA  concludes  that 
BACM  was  being  implemented  at  the 
time  of  the  June  21,  1997,  July  10, 1998, 
June  23, 1999,  and  August  10,  2000 
exceedances.  EPA,  therefore,  believes 
that  these  exceedences  should  be 
excluded  from  consideration  in 
attainment  determinations  for  the 
Wallula  PMio  nonattaiiunent  area  and 
that,  in  the  absence  of  any  other 
exceedances  during  1999,  2000,  and 

2001,  the  Wallula  PMio  nonattainment 
area  attained  the  24-hoiu-  PMio  standard 
as  of  the  serious  area  attainment  date  of 
December  31,  2001.  EPA  notes, 
however,  that  identification  and 
application  of  BACM  for  agricultural 
lands  is  evolving.  EPA  expects  Ecology 
to  continue  efforts  in  identifying  and 
implementing  BACM  on  soiuces  of 
agricultiual  windblown  dust  in  the 
Wallula  area  in  order  for  future 
exceedances  caused  by  high  winds  to  be 
characterized  as  "natiiral  events"  and 
excluded  in  attainment  determinations. 
This  includes  reviewing  and  revising 
the  Coltunbia  Plateau  NEAP  on  a 
periodic  basis  to  ensiire  continued 
implementation  of  BACM  on  sources  of 
wind  blown  dust  in  the  area. 

C  Effect  of  Proposed  Finding  of 
Attainment 

As  discussed  above,  EPA  proposes  to 
find  that  the  Wallula  PM,„ 
nonattainment  area  attained  the  PMid 
NAAQS  as  of  the  serious  area 
attainment  date  of  December  31.  2001. 


If  we  finalize  this  proposal,  consistent 
with  CAA  section  188,  the  area  will 
remain  a  serious  PMio  nonattainment 
area,  but  will  avoid  the  additional 
planning  requirements  that  apply  to 
serious  PMio  nonattainment  areas  that 
fail  to  meet  the  attainment  date  under 
section  189(d)  of  the  CAA. 

This  proposed  finding  of  attainment 
should  not  be  confused  with  a 
redesignation  to  attainment  under  CAA 
section  107(d).  Washington  has  not 
submitted  a  serious  area  plan  for  the 
Wallula  area  that  meets  the 
requirements  of  section  189(b)  of  the 
CAA.  In  addition,  Washington  has  not 
submitted  a  maintenance  plan  as 
required  imder  section  175(A)  of  the 
CAA  or  met  the  other  CAA  requirements 
for  redesignations  to  attainment.  The 
designation  status  in  40  CFR  part  81 
will  remain  serious  nonattainment  for 
the  Wallula  PMio  nonattaiiunent  area 
until  such  time  as  Washington  meets  the 
CAA  requirements  for  redesignations  to 
attainment. 

We  are  soliciting  public  comments  on 
EPA's  proposal  to  find  that  the  Wallula 
PMio  nonattainment  area  has  attained 
the  PMio  NAAQS  as  of  the  December  31, 
2001,  attainment  date.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 
process  by  submitting  written  comments 
to  the  EPA  Regional  office  listed  in  the 
ADDRESSES  section  of  this  dociunent. 

in.  Administrative  Requirements 

Under  Executive  Order  12866  (58  PR 
51735,  October  4, 1993).  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subjeqt  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  proposed  action  merely 
makes  a  determination  based  on  air 
quality  data  and  does  not  impose  any 
requirements.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  finding  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this 
proposed  finding  does  not  impose  any 
enforceable  duty,  it  does  not  contain 
any  unfunded  mandate  or  significantly 
or  uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Pub.  L.  104-4). 

This  proposed  finding  also  does  not 
have  tribal  implications  because  it  will 
not  have  a  substantial  direct  effect  on 
one  or  more  Indian  tribes,  on  the 


relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  proposed  action 
merely  makes  a  determination  based  on 
air  quality  data  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  proposed  finding 
rule  also  is  not  subject  to  Executive 
Order  13045  "Protection  of  Children 
from  Environmental  Health  Risks  and 
Safety  Risks"  (62  FR  19885,  April  23, 
1997),  because  it  is  not  economically 
significant. 

The  requirements  of  section  12(d)  of 
the  National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply  because  this 
proposed  action  does  not  involve 
technical  standards.  This  proposed 
finding  does  not  impose  an  information 
collection  burden  imder  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  81 

Environmental  protection.  Air 
pollution  control,  National  parks. 
Wilderness  areas. 

Dated:  August  23,  2002. 
John  lani. 

Regional  Administrator,  Region  10. 
[FR  Doc.  02-22362  Filed  8-30-02;  8:45  am] 
8ILUNG  CODE  656O-90-P 


DEPARTMEm-  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 
45  CFR  Part  5b 

Privacy  Act,  Exempt  Record  System 

agency:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  for  Civil  Rights 
(OCR)  of  the  Department  of  Health  and 
Human  Services  is  implementing  a  new 
System  of  Records  (SOR)  called  the 
"Program  Information  Management 
System  (PIMS),  HHS/OS/OCR  (0^90- 
0052)."  PIMS  effectively  combines,  and 
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ultimately  will  replace,  OCR's  two 
existing  systems  of  records,  the  "Case 
Information  Management  System 
(CIMS),  HHS/OS/OCR  (09-90-0050)," 
and  the  "Complaint  File  and  Log,  HHS/ 
OS/OCR  (09-90-0051),"  to  create  a 
single,  integrated  system  with  enhanced 
electronic  storage,  retrieval  and  tracking 
capacities.  The  Department  proposes  to 
exempt  the  investigative  records  in 
PIMS  from  certain  provisions  of  the 
Privacy  Act,  5  U.S.C.  552a.  The 
exemption  is  authorized  by  subsection 
(k)(2)  of  the  Privacy  Act,  which  applies 
to  investigative  materials  compiled  for 
law  enforcement  purposes.  Unrestricted 
disclosiire  of  confidential  information  in 
OCR  files  can  impede  ongoing 
investigations,  invade  the  personal 
privacy  of  individuals,  reveal  the 
identities  of  confidential  sources,  or 
otherwise  impair  the  ability  of  the 
Office  for  Civil  Rights  to  conduct 
investigations.  For  these  reasons,  the 
Complaint  File  and  Log  system  was 
exempted  from  the  notification,  access, 
correction  and  amendment  provisions  of 
the  Privacy  Act  under  subsection  (k)(2) 
concerning  records  compiled  for  law 
enforcement  purposes.  49  FR  14107 
(April  10, 1984).  Therefore,  in  this 
proposed  rule,  we  merely  extend  this 
important  exemption  to  OCR's  new 
SOR. 

OCR  is  authorized  to  gather 
information  for  civil  and  administrative 
law  enforcement  purposes  pursuant  to  a 
number  of  statutes  that  prohibit 
discrimination  based  on  race,  color, 
national  origin,  disability,  age,  and,  in 
some  instances,  sex  and  religion  by 
recipients  of  Federal  financial 
assistance,  and,  in  certain  instances,  by 
public  entities  and  the  Department's 
federally  conducted  programs.  OCR  is 
also  responsible  for  enforcement  of 
medical  records  privacy  protections 
under  the  Health  Insurance  Portability 
and  Accountability  Act  (HIPAA).  In 
order  to  maintain  the  integrity  of  the 
OCR  investigative  process  and  to  assure 
that  OCR  will  be  able  to  obtain  access 
to  complete  and  accurate  information, 
the  Department  proposes  to  exempt  the 
investigative  records  in  PIMS,  imder 
subsection  (k)(2),  from  the  notification, 
access,  correction  and  amendment 
provisions  of  the  Privacy  Act, 
specifically  subsections  (c)(3),  (d),  (e)(1), 
(e)(4)(G),  (H),  and  (I)  and  (f).  The 
Department  is  requesting  public 
comments  on  the  proposed  exemption. 
DATES:  To  assure  consideration,  public 
comments  must  be  delivered  to  the 
address  provided  below  by  no  later  than 
5  p.m.  on  October  3,  2002. 
ADDRESSES:  The  public  should  address 
comments  to:  Larry  Velez,  Program, 


Policy  and  Training  Division,  Office  for 
Civil  Rights,  Department  of  Health  and 
Human  Services,  Room  509F,  Hubert  H. 
Hiunphrey  Building,  200  Independence 
Avenue,  SW.,  Washington,  DC  20201. 
Comments  also  may  be  sent  via  e-mail 
to  OCRmail@hhs.gov.  Comments 
received  will  be  available  for  review  at 
this  location,  by  appointment,  diuing 
regular  business  hours,  Monday  through 
Friday  from  9  a.m.-3  p.m.,  eastern 
standard  time. 

FOR  FURTHER  INFORMATK)N  CONTACT: 
Claudia  Schlosberg,  Acting  Director, 
Program,  Policy  and  Training  Division, 
Office  for  Civil  Rights,  Department  of 
Health  and  Human  Services,  Room 
503F,  Hubert  Humphrey  Building,  200 
Independence  Avenue  SW., 
Washington,  DC,  20201,  telephone  (202) 
619-3196.  (TTY  No.  1-800-537-7697). 
SUPPLEMENTARY  INFORMATION:  The  Office 
for  Civil  Rights  (OCR)  is  responsible  for 
enforcing  Title  VI  of  the  Civil  Rights  Act 
of  1964,  Section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975,  and  other 
statutes  which  prohibit  discrimination 
by  programs  or  entities  that  receive 
Federal  financial  assistance. 
Additionally,  OCR  has  jurisdiction  over 
Federally  conducted  programs  in  cases 
involving  disability-based 
discrimination  under  Section  504  of  the 
Rehabilitation  Act,  over  state  and  local 
public  entities  in  cases  involving 
disability-based  discrimination  under 
Title  n  of  the  Americans  with 
Disabilities  Act,  and  certain  health 
plans,  health  clearinghouses  and  health 
care  providers  with  respect  to 
enforcement  of  health  care  privacy 
obligations  under  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA). 

OCR  is  implementing  a  new  System  of 
Records  (SOR)  called  the  "Program 
Information  Management  System 
(PIMS),  HHS/OS/OCR  (09-90-0052)," 
but  in  doing  so  seeks  both  to  ensure 
personal  privacy  as  well  as  its  ability  to 
conduct  proper,  unimpaired 
investigations.  PIMS  effectively 
combines  and  replaces  OCR's  two 
existing  systems  of  records,  the  "Case 
Information  Management  System 
(CIMS),  HHS/OS/OCR  109-90-0050)," 
and  the  "Complaint  File  and  Log,  HHS/ 
OS/OCR  (09-90-0051),"  into  a  single, 
integrated  system  with  enhanced 
electronic  storage,  retrieval  and  tracking 
capacities.  While  the  types  of 
information  collected  and  stored  in 
PIMS  will  be  the  same  as  the 
information  collected  in  CIMS  and  the 
Complaint  File  and  Log,  PIMS  will 
allow  OCR  to  manage  more  effectively 
the  information  it  does  collect. 


Under  the  Privacy  Act,  individuals 
generally  have  a  right  to  access  to 
information  pertaining  to  them  in 
govenunent  files.  However,  the  Act 
permits  agencies,  by  regulation,  to 
exempt  from  the  general  access 
provision  records  which  are 
"investigative  material  compiled  for  law 
enforcement  purposes,"  5  U.S.C. 
552a(k)(2).  This  exemption  is  qualified 
in  that  if  the  material  results  in  the 
denial  of  any  right,  privilege,  or  benefit 
to  the  individual,  the  individual  will 
have  access  to  the  material  (except  to 
the  extent  necessary  to  protect 
confidential  sources). 

OCR  investigative  files  are  records 
compiled  for  law  enforcement  purposes. 
In  the  course  of  investigations,  OCR 
often  has  a  need  to  obtain  confidential 
information  involving  individuals  other 
than  the  complainant.  In  these  cases,  it 
is  necessary  for  OCR  to  preserve  the 
confidentiality  of  the  information  to 
avoid  unwarranted  invasions  of 
personal  privacy  and  to  assure 
recipients  of  Federal  financial  assistance 
that  such  information  provided  to  OCR 
will  be  kept  confidential.  This  assurance 
is  often  central  to  resolving  disputes 
concerning  access  by  OCR  to  the 
recipient's  records,  and  is  necessary'  to 
facilitate  prompt  and  effective 
completion  of  investigations. 
Unrestricted  disclosure  of 
confidential  information  in  OCR  files 
can  impede  ongoing  investigations, 
invade  the  personal  privacy  of 
individuals,  reveal  the  identities  of 
confidential  soxm:es,  or  otherwise 
impair  the  ability  of  the  Office  for  Civil 
Rights  to  conduct  investigations.  For 
these  reasons,  the  Complaint  File  and 
Log  system  was  exempted  from  the 
notification,  access,  correction  and 
amendment  provisions  of  the  Privacy 
Act  under  subsection  (k)(2)  concerning 
records  compiled  for  law  enforcement 
purposes.  49  FR  14107  (April  10.  1984). 
PMS,  OCR's  new  System  of  Records, 
will  consist  of  an  electronic  repository 
of  information  and  documents,  and 
supplementary  paper  dociunent  files. 
Like  its  predecessor,  PIMS  will  include 
records  compiled  for  law  enforcement 
purposes  such  as  complaint  allegations, 
information  gathered  during  complaint 
investigations  or  reviews,  letters  of 
findings  and  correspondence  relating  to 
investigations.  The  Department 
therefore  is  proposing  an  amendment  to 
the  agency's  Privacy  Act  regulation  at  45 
CFR  5b.  11  to  ensure  that  OCR's 
investigative  records  remain  exempt 
from  the  requirements  of  subsections  • 
(c)(3),  (d),  (e)(1),  (e)(4)(G),  (H),  and  (I) 
and  (f)  of  the  Privacy  Act  pursuant  to 
the  provisions  of  subsection  (k)(2),  both 
during  the  period  of  transition  to  the 
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new  SOR  and  when  the  new  SOR 
becomes  effective. 

As  required  by  Executive  Order 
12866,  it  has  been  determined  that  this 
proposed  rule  is  not  a  significant 
regulatory  action,  and  therefore,  does 
not  require  a  regulatory  impact  analysis. 
The  regulation  will  not  have  a 
substantial  direct  effect  on  the  States,  on 
the  relationship  between  the  Federal 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  proposed  rule  does 
not  have  federalism  implications  under 
Executive  Order  13132.  Piirsuant  to  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601-612,  it  is 
hereby  certified  that  this  rule  will  not 
significantly  affect  a  substantial  nimiber 
of  small  entities.  The  proposed  rule 
imposes  no  duties  or  obligations  on 
small  entities.  In  accordance  with  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  it  has  been  determined  that 
this  proposed  rule  would  not  impose 
new  record  keeping,  application, 
reporting,  or  other  types  of  information 
collection  requirements. 

List  of  Subjects  in  45  CFR  Part  5b 

Privacy.  i 

For  reasons  set  out  in  the  preamble, 
the  Department's  Privacy  Act 
Regulations,  Part  5b  of  45  CFR  Subtitle 
A,  is  proposed  to  be  amended  as 
follows: 

PART  5b— PRIVACY  ACT 
REGULATIONS 

1.  The  authority  citation  for  part  5b 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301.  5  U.S.C.  552a. 

2.  Section  5b.  11  is  amended  by 
adding  paragraph  (b)(2)(ii)(G)  to  read  as 
follows: 

§  5b.1 1    Exempt  systems. 


(b)*  *  * 

(2)*  *  * 

(ii)*  *  * 

(G)  Investigative  materials  compiled 
for  law  enforcement  purposes  for  the 
Program  Information  Management 
System,  HHS/OS/OCR  are  exempt  under 
(k)(2)  of  the  Privacy  Act. 


Dated:  August  29,  2002. 
Richard  M.  Campanelli, 

Director,  Office  for  Civil  Rights. 

Dated:  August  29,  2002. 
Tommy  G.  Thompson, 

Secretary. 

[FR  Doc.  02-22516  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  41S3-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wlldlifo  Service 


50  CFR  Part  17 

RIN  1018-AH47 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposal  To  Delist  the 
California  Plant  Berberis  (sMahonia) 
sonnei  (Truckee  bartierry) 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  propose  to 
delist  or  remove  Berberis  [=Mahonia) 
sonnei  (Truckee  barberry)  from  the  List 
of  Endangered  and  Threatened  Plants. 
We  propose  this  action  based  on  a 
review  of  all  available  data,  which 
indicate  that  this  plant  is  not  a  discrete 
taxonomic  entity  and  does  not  meet  the 
definition  of  a  species  (which  includes 
subspecies  and  varieties  of  plants)  as 
defined  by  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Berberis 
sonnei  has  been  synon)Tnized  with  B. 
repens,  a  common  and  widespread 
taxon  with  a  distribution  from 
California  northward  to  British 
Columbia  and  Alberta,  and  eastward  to 
the  Great  Plains.  If  made  final,  this 
proposed  rule  would  eliminate  Federal 
protection  for  Berberis  sonnei  under  the 
Act.  Comments  from  the  public 
regarding  this  proposal  are  sought. 
DATES:  Comments  from  all  interested 
parties  must  be  received  by  November  4, 
2002.  Public  hearing  requests  must  be 
received  by  October  18,  2002. 

ADDRESSES:  If  you  wish  to  comment, 
you  may  submit  your  conmients  and 
materials  concerning  this  proposal  to 
delist  or  remove  Berberis  [=Mahonia) 
sonnei  (Truckee  barberry)  from  the  List 
of  Endangered  and  Threatened  plants  by 
any  one  of  several  methods: 

You  may  submit  written  conmients 
and  information  to  Wayne  White,  Field 
Supervisor,  Sacramento  Fish  and 
Wildhfe  Office,  U.S.  Fish  and  Wildlife 
Service,  2800  Cottage  Way,  Hoom  W- 
2605,  Sacramento,  California  95825. 

You  may  send  electronic  mail  (e-mail) 
to  barberry@fws.gov.  See  the  Public 


Conunents  Solicited  section  below  for 
file  format  and  other  information  about 
electronic  fiUng. 

You  may  hand-deliver  conmients  to 
our  Sacramento  Fish  and  Wildlife  Office 
at  the  address  given  above. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  the  preparation  of  this  proposed  rule, 
v\rill  be  available  for  public  inspection, 
by  appointment,  during  normal  business 
hours  at  the  above  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kirsten  Tarp  or  Jim  Browning,  at  the 
above  address  (telephone  916/414-6600; 
facsimile  916/414-6710). 
SUPPLEMENTARY  INFORMATION: 

Background 

Berberis  {=Mahonia)  sonnei  (Truckee 
barberry)  is  a  small  colonial  evergreen 
shrub  known  only  from  a  250-meter  (m) 
(280-yard  (yd))  section  of  Truckee  River 
flood  plain  in  the  town  of  Truckee, 
Nevada  County,  California.  Berberis 
[=Mahonia]  sonnei  (Truckee  barberry)  is 
a  small  colonial  evergreen  shrub  known 
only 'from  a  250-meter  (m)  (280-yard 
(yd))  section  of  Truckee  River  flood 
plain  in  the  town  of  Truckee,  Nevada 
County,  California.  LeRoy  Abrams 
described  Berberis  sonnei  as  Mahonia 
sonnei  in  1934.  McMinn  (1939) 
transferred  Mahonia  sonnei  to  the  genus 
Berberis.  Separation  of  Berberis  and 
Mahonia  at  the  generic  level  is  in 
dispute  among  taxonomists.  The  generic 
name  Berberis  will  be  used  throughout 
this  discussion  following  Yoder- 
Williams  (1985, 1987). 

The  collections  amateur  botanist 
Charles  Sonne  made  between  1884- 
1886  from  around  the  Truckee  River  in 
Nevada  Coimty,  California,  provided  the 
material  from  which  the  Berberis  sonnei 
type  later  was  taken.  Sonne  placed  his 
collections  in  B.  aquifolium,  which  at 
the  time  was  the  only  suitable  name  to 
which  he  could  refer  his  specimens 
(Roof  1974). 

LeRoy  Abrams  (1934)  determined  that 
Sonne's  specimens  were  not  Berberis 
aquifolium  and  recognized  them  as  a 
new  species,  B.  sonnei,  in  his  revision 
of  the  western  barberries.  Abrams 
distinguished  the  new  species  fit)m  B. 
aquifohum  by  the  numerous  small  teeth 
on  the  leaf  margins,  dull  color  of 
underside  leaf  surfaces,  and  presence  of 
papillae  (small  round  or  conic 
projections),  concluding  that  these 
characters  indicated  a  closer 
relationship  with  B.  repens. 

Sonne's  material,  and  an  1881 
collection  by  Marcus  Jones  at  Soda 
Springs,  Nevada  County,  California, 
were  the  only  specimens  of  Berberis  - 
sonnei  available  to  botanists  for  many 
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years.  The  actual  location  of  Jones' 
collection  has  never  been  determined 
conclusively;  it  possibly  was  the  same 
area  later  collected  by  Sonne  (U.S.  Fish 
and  Wildlife  Service  1984).  Howard 
McMinn  searched  unsuccessfully  for  B. 
sonnei  for  his  1939  treatment  of 
California  shrubs.  A  1944  collection 
from  an  unknown  site  on  the  Truckee 
River  was  placed  in  B.  repens  and  went 
unnoticed  by  botanists  for  nearly  30 
years.  In  1965,  an  examination  of 
Sonne's  field  notes  revealed  a  reference 
to  B.  aquifolium,  which  likely  could 
have  been  B.  sonnei,  from  Deer  Creek  in 
Placer  County,  California  but  the 
locality  is  imdocumented  by  a  specimen 
(Roof  1974).  Berberis  sormei  was  not 
relocated  until  a  1973  collection  by 
Tahoe-Truckee  high  school  student, 
Cathy  Kramer,  from  the  site  presumably 
visited  by  Sonne  nearly  90  years  earlier 
(Roof  1974). 

Taxonomic  relationships  between 
members  of  the  Berberis  aquifolium 
complex,  which  includes  B.  repens  and 
B.  sonnei,  have  long  been  confrised. 
Abrams  (1934)  and  McMinn  (1939)  both 
recognized  a  close  relationship  between 
B.  sonnei  and  B.  repens.  McMinn  (1939) 
first  questioned  the  validity  of  B.  sonnei, 
observing  that  B.  sormei  perhaps  was 
'"only  a  more  upright  form  of"  B. 
repens.  Yoder-Williams  (1985, 1986, 
1987)  attributed  frequent 
misclassification  of  herbarium 
specimens  to  the  use  of  taxonomic 
characters  incapable  of  consistently 
separating  taxa  of  the  group  because 
they  failed  to  accoimt  for  variability 
throughout  the  range  of  the  complex. 
Yoder-Williams  (1985, 1986, 1987) 
evaluated  the  diagnostic  value  of 
Berberis  characters,  including  presence 
of  papillae,  glossiness  of  upper  and 
lower  leaf  surfaces,  plant  height,  and 
leaf  tooth  spination.  As  a  result  of  his 
evaluation,  Yoder-'Williams  concluded 
in  several  impublished  manuscripts  that 
an  analysis  of  possible  characters  to 
separate  Berberis  sonnei  from  both  B. 
repens  and  B.  aquifolium  as  treated  by 
Abrams  (1934)  "failed  to  produce  any 
clear  distinctions,"  and  that  the  taxon  B. 
sonnei  should  be  reduced  to  synonymy 
imder  fl.  repens.  He  recommended 
further  field  work  and  a  comprehensive 
taxonomic  revision  of  the  entire  group. 

Michael  Williams  (1993)  based  his 
treatment  of  California  Berberis  on  his 
taxonomic  studies  of  selected  members 
of  the  B.  aquifolium  complex  (Yoder- 
Williams  1985, 1986, 1987).  Williams' 
treatment  of  the  California  taxa  followed 
earlier  authors  (Scoggan  1978)  in 
placing  B.  repens  as  a  variety  of  B. 
aquifolium,  and  additionally 
synonymized  B.  sonnei  with  B. 
aquifolium  var.  repens.  The  latter  is  a 


widespread  taxon  with  a  distribution 
from  the  Peninsular  Ranges  of  southern 
California  northward  to  British 
Columbia  and  eastward  to  the  Great 
Plains. 

In  the  Flora  of  North  America 
(Whittemore  1997),  both  Berberis 
aquifolium  var.  repens  and  B.  sonnei  are 
considered  to  be  sjmonyms  for  B. 
repens.  Berberis  repens  occurs  in  open 
forest,  grassland,  and  shrubland. 
Whittemore  (1997)  notes  that  Sonne's 
collections  from  Truckee  are  considered 
to  be  an  aberrant  form  of  B.  repens,  and 
that  subsequent  collections  from  this 
population  show  the  morphology 
typical  of  B.  repens  (Whittemore  1997). 
The  range  for  B.  repens  is  similar  to  that 
described  for  B.  aquifolium  ssp.  repens. 

Previous  Federal  Action 

Federal  government  actions  on 
Berberis  sonnei  began  as  a  result  of 
section  12  of  the  Act,  which  directed  the 
Secretary  of  the  Smithsonian  Institution 
to  prepare  a  report  on  those  plants 
considered  to  be  endangered, 
threatened,  or  extinct  in  the  United 
States.  This  report,  designated  as  House 
Document  No.  94-51,  was  presented  to 
Congress  on  January  9, 1975,  and 
included  B.  sonnei  as  Endangered.  We 
published  a  notice  on  July  1, 1975  (40 
FR  27823),  of  our  acceptance  of  the 
report  of  the  Smithsonian  Institution  as 
a  petition  within  the  context  of  section 
4(c)(2)  of  the  Act  (petition  provisions 
are  now  found  in  section  4(b)(3)  of  the 
Act)  and  our  intention  thereby  to  review 
the  status  of  the  plant  taxa  named 
therein.  Berberis  sormei  was  included  in 
the  July  1, 1975,  notice.  On  June  16, 
1976,  we  published  a  proposal  (41  FR 
24523)  to  determine  approximately 
1,700  vascular  plant  species,  including 
B.  sormei,  to  be  endangered  species 
pursuant  to  section  4  of  the  Act.  The  list 
of  1,700  plant  taxa  was  assembled  on 
the  basis  of  comments  and  data  received 
by  the  Smithsonian  Institution  and  the 
Service  in  response  to  House  Document 
No.  94-51  and  our  July  1, 1975, 
publication. 

General  comments  received  in 
relation  to  the  1976  proposal  were 
summarized  in  an  April  26, 1978, 
publication  (43  FR  17909).  We 
published  the  final  rule  to  list  Berberis 
sonnei  as  an  endangered  species  on 
November  6, 1979  (44  FR  64246). 

On  February  2, 1997,  we  received  a 
petition  to  delist  Truckee  barberry 
("Mahonia  sonnei"  sic)  from  the 
National  Wilderness  Institute.  However, 
in  April  1995,  the  enactment  of  Public 
Law  104-6  (Pub.  L.  104-6)  prohibited 
the  Service  from  expending  any  of  the 
remaining  appropriated  funds  for  the 
final  determinations  and  listing  of 


plants  and  animals  under  the  Act. 
Subsequent  Listing  Priority  Guidance, 
published  on  December  5. 1996  (61  FR 
64479),  identified  all  delisting  actions  as 
Tier  4,  and  deferred  action  on  all 
delisting  packages  until  Fiscal  Years 

1998  and  1999.  As  a  result  of  this 
guidance  we  were  unable  to  address  the 
petition  to  delist  the  species.  In  May 
1998,  the  Final  Listing  Priority 
Guidance  for  Fiscal  Years  1998  and 

1999  (63  FR  25508)  identified  all 
delisting  actions  as  Tier  2  priority 
actions.  Beginning  in  1999,  funding  for 
work  on  delisting  actions  was  provided 
through  the  recovery  program  rather 
than  the  listing  program  (64  FR  57114, 
published  October  22. 1999).  The  basis 
for  the  National  Wilderness  Institute 
petition  was  original  taxonomic  data 
error.  This  notice  serves  as  our 
combined  90-day  and  12-month 
findings  on  the  petition  and  our 
proposal  to  delist  B.  sonnei. 

Summary  of  Factors  Affecting  the 
Species 

Section  4  of  the  Act  and  regulations 
(50  CFR  part  424)  implementing  the 
listing  provisions  of  the  Act  set  forth  the 
procedures  for  listing,  reclassifying,  and 
delisting  species  on  the  Federal  lists.  A 
species  may  be  listed  if  one  or  more  of 
the  five  factors  described  in  section 
4(a)(1)  of  the  Act  threatens  the 
continued  existence  of  the  species.  A 
species  may  be  delisted,  according  to  50 
CFR  424.11(d),  only  if  the  best  scientific 
and  commercial  data  available 
substantiate  that  the  species  is  neither 
endangered  nor  threatened  because  of 
(1)  extinction,  (2)  recovery,  and/or  (3) 
because  the  original  data  for 
classification  of  the  species  were  in 
error.  We  have  carefully  assessed  the 
best  scientific  and  commercial 
information  available  regarding  the 
taxonomic  classification  of  Berberis 
{=Mahonia)  sonnei  and  have  determined 
that  the  previous  classification  of  the 
species  is  not  taxonomically  correct  and 
therefore  the  species  does  not  meet  the 
definition  of  "species"  as  defined  in  the 
Act.  Therefore,  we  propose  to  delist  or 
remove  Berberis  (=Mahonia)  sonnei 
from  the  List  of  Endangered  and 
Threatened  Plants. 

The  five  factors  affecting  the  species, 
as  described  in  section  4(a)(1)  of  the 
Act,  and  their  current  application  to 
Berberis  [=Mahonia)  sonnei  (Abrams) 
McMinn  (Truckee  barberry)  are  as 
follows: 

A.  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range. 
Berberis  sonnei  has  been  synonymized 
with  B.  repens,  which  ranges  from 
California  northward  to  British 
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Columbia  and  Alberta  and  eastward  to 
the  Great  Plains  (Whittemore  1997). 
This  widespread  taxon  is  not 
significantly  threatened.  The  final  rule 
that  designated  B.  sonnei  as  an 
endangered  species  identified 
urbanization  and  further  modification  of 
streamside  habitat  of  the  one  known 
Truckee  River  population  as  threats. 
Because  B.  sonnei  is  not  a  distinct  taxon 
and  does  not  meet  the  definition  of 
"species"  as  defined  in  the  Act,  and  the 
taxon  with  which  it  has  now  been 
combined  is  common  and  wide  ranging 
and  is  not  threatened  by  habitat 
destruction  or  modification,  this  threat 
does  not  apply. 

B.  Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes.  The  final  rule  cited  removal 
of  plants  fi-om  the  one  known 
population  as  a  threat  because  Berberis 
species  are  widely  used  as  ornamentals. 
This  threat  is  not  applicable  to  the  wide 
ranging  and  common  Berberis  repens. 
Since  B.  sonnei  is  now  combined  with 
B.  repens,  the  identified  threat  does  not 
apply. 

C.  Disease  or  predation.  Neither 
disease  nor  predation  were  cited  as 
threats  in  the  final  rule  to  list  Berberis 
sonnei  as  an  endangered  species,  and 
they  do  not  threaten  the  common  and 
widespread  taxon  B.  repens.  to  which  B. 
sonnei  has  been  combined. 

D.  The  inadequacy  of  existing 
regulatory  mechanisms.  The  common 
and  widespread  taxon  Berberis  repens, 
with  which  B.  sonnei  has  been 
combined,  does  not  require  regulatory 
mechanisms  to  sustain  it.  The  California 
Department  of  Fish  and  Game 
tentatively  plans  to  prepare  a  proposal 
to  delist  B.  sonnei  sometime  in  the 
future  (Kevin  Shaffer,  California 
Department  of  Fish  and  Game,  pers. 
comm.  1994;  Sandra  Morey,  California 
Department  of  Fish  and  Game,  pers. 
comm.  2001). 

E.  Other  natural  or  manmade  factors 
affecting  its  continued  existence.  The 
final  rule  listing  Berberis  sonnei  as  an 
endangered  species  cited  low  seed  set 
and  seed  viability  as  threats  to  the  one 
known  population.  Neither  of  these 
factors  threatens  the  common  and 
widespread  B.  repens.  No  additional 
natural  or  manmade  factors  are  known 
to  threaten  B.  repens.  Accordingly,  there 
are  no  other  natural  or  manmade  factors 
affecting  the  continued  existence  of  B. 
sonnei  which  has  been  combined  with 
B.  repens. 

The  regulations  of  50  CFR  424.11(d) 
state  that  a  species  may  be  delisted  if — 
(1)  it  becomes  extinct,  (2)  it  recovers, 
and/or  (3)  the  original  classification  data 
were  in  error.  We  believe  current 
scientific  information  demonstrates  that 


Berberis  sonnei  does  not  represent  a 
valid  taxonomic  entity  and,  therefore, 
does  not  meet  the  definition  of 
"species"  as  defined  in  section  3(15)  of 
the  Act.  Therefore,  B.  sonnei  no  longer 
warrants  listing  under  the  Act. 

EETects  of  the  Rule 

If  finalized,  the  proposed  action 
would  remove  Berberis  sonnei  from  the 
List  of  Endangered  cuid  Threatened 
Planis.  The  endangered  designation 
under  the  Act  for  this  species  would  be 
removed.  The  prohibitions  and 
conservation  measures  provided  by  the 
Act  would  no  longer  apply  to  this 
species.  Therefore,  interstate  commerce, 
import,  and  export  of  B.  sonne/ would 
no  longer  be  prohibited  under  the  Act. 
In  addition,  Federal  agencies  no  longer 
would  be  required  to  consult  with  us  to 
insure  that  any  action  they  authorize, 
fund,  or  carry  out  is  not  likely  to 
jeopardize  the  continued  existence  of  B. 
sonnei.  The  take  and  use  of  B.  sonnei 
must  comply  with  State  regulations. 
There  is  no  designated  critical  habitat 
for  this  species. 

Future  Conservation  Measures 

There  are  no  specific  preservation  or 
management  programs  for  this  shrub 
that  would  be  terminated.  Section 
4(g)(1)  of  the  Act  requires  us  to  monitor 
a  species  for  at  least  5  years  after  it  is 
delisted  based  on  recovery.  Because 
Berberis  sonnei  is  being  delisted  due  to 
new  information  that  demonstrates  that 
the  original  classification  was  in  error, 
rather  than  due  to  recovery,  the  Act 
does  not  require  us  to  monitor  this  plant 
species  following  its  delisting. 

Public  Comments  Solicited 

We  intend  that  any  final  action 
resulting  from  this  proposal  will  be  as 
accurate  and  as  effective  as  possible. 
Therefore,  we  solicit  comments  or 
suggestions  from  the  public,  other 
concerned  governmental  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party  concerning  this 
proposed  rule.  We  particularly  seek 
comments  concerning  the  taxonomic 
classification  of  Berberis  sonnei. 

Submit  comments  as  indicated  under 
ADDRESSES.  If  you  wish  to  submit 
comments  by  e-mail,  please  submit 
these  comments  as  an  ASCII  file  and 
avoid  the  use  of  special  characters  and 
any  form  of  encryption.  Please  also 
include  "Attn:  (RIN  1018-AH47]"  and 
your  name  and  retiun  address  in  your 
e-mail  message.  If  you  do  not  receive  a 
confirmation  from  the  system  that  we 
have  received  your  e-mail  message, 
contact  us  directly  by  calling  our 
Sacramento  Fish  and  Wildlife  Office  at 
phone  number  916—414-6600.  Please 


note  that  the  e-mail  address 
"fwl_barberry@fws.gov"  will  be  closed 
at  the  termination  of  the  public 
comment  period. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law. 
There  also  may  be  circumstances  in 
which  we  would  withhold  from  the 
rulemaking  record  a  respondent's 
identity,  as  allowable  by  law.  If  you 
wish  us  to  withhold  your  name  and/or 
address,  you  must  state  this 
prominently  at  the  begiiming  of  yoiur 
comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 
Conunents  and  other  information 
received,  as  well  as  supporting 
information  used  to  write  this  rule,  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  at  the  above  address. 

In  making  a  final  decision  on  this 
proposal,  we  will  take  into 
consideration  the  comments  and  any 
additional  information  we  receive.  Such 
communications  may  lead  to  a  final 
regulation  that  differs  from  this 
proposal. 

Public  Hearing 

The  Act  provides  for  one  or  more 
public  hearings  on  this  proposal,  if 
requested.  Requests  must  be  received 
within  45  days  of  the  date  of  publication 
of  the  proposal.  Such  requests  must  be 
made  in  writing  and  addressed  to  the 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Sacramento  Fish  and  Wildlife 
Office,  2800  Cottage  Way,  Suite  W- 
2605,  Sacramento,  California  95825. 

Required  Determinations 

Executive  Order  12866 

Executive  Order  12866  requires  each 
Federal  agency  to  write  regulations  that 
are  easy  to  understand.  We  invite  your 
comments  on  how  to  make  this  proposal 
easier  to  understand  including  answers 
to  questions  such  as  the  following — (1) 
Is  the  discussion  in  the  SUPPLEMENTARY 
INFORMATION  section  of  the  preamble 
helpful  in  understanding  the  proposal? 
(2)  Does  the  proposal  contain  technical 
language  or  jargon  that  interferes  with 
its  clarity?  (3)  Does  the  format  of  the 
proposal  (grouping  and  order  of 
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sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  What  else 
could  we  do  to  make  the  proposal  easier 
to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this 
proposal  easier  to  imderstand  to  Office 
of  Regulatory  Affairs,  Department  of  the 
Interior,  Room  7229, 1849  C  Street, 
NW.,  Washington,  DC  20240.  You  may 
also  send  the  conunents  by  e-mail  to 
ExsecQios.  doi.gov. 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB)  under  Executive  Order  12866. 


Paperwork  Reduction  Act 

OMB  regvdations  at  5  CFR  1320. 
whidi  implement  provisions  of  the 
Paperwork  Reduction  Act,  require  that 
Federal  agencies  obtain  approval  from 
OMB  before  collecting  information  from 
the  public.  Implementation  of  this  rule 
does  not  include  any  collections  of 
information  that  require  approval  by 
OMB  under  the  Paperwork  Reduction 
Act. 
National  bivironmental  Policy  Act 

We  have  determined  that  an 
Environmental  Assessment  or 
Environmental  Impact  Statement,  as 
defined  under  the  authority  of  the 
National  Environmental  Policy  Act  of 
1969.  need  not  be  prepared  in 
connection  with  regulations  adopted 
pursuant  to  section  4(a)  of  the 
Endangered  Species  Act  as  amended.  A 
notice  outlining  oiu  reasons  for  this 
determination  was  published  in  the 
Federal  Register  on  October  25, 1983 
(48  FR  49244). 

References  Cited 

A  complete  list  of  all  references  cited 
herein  is  available  upon  request  from 
the  Sacramento  Fish  and  Wildlife 
Office,  U.S.  Fish  and  Wildlife  Service 
(see  ADDRESSES  section). 

Author 

The  primary  author  of  this  dociunent 
is  Kirsten  Tarp,  Sacramento  Fish  and 
Wildlife  Office,  U.S.  Fish  and  Wildlife 
Service  (see  ADDRESSES  section). 

List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements.  Transportation. 

Proposed  Regulation  Promulgation 

Accordingly,  we  hereby  propose  to 
amend  part  17,  subchapter  B  of  chapter 
I,  Title  50  of  the  Code  erf  Federal 
Regulations,  as  set  forth  below: 


PART  17— [AMENDEDl 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  9»- 
625,  100  Stat.  3500,  unless  otherwise  noted. 

§17.12    [Anwnded] 

2.  Section  17.12(h)  is  amended  by 
removing  the  entry  for  Berberis  sonnei 
(=Mahonia  s.).  Truckee  barberry,  under 
"FLOWERING  PLANTS,"  bom  the  List 
of  Endangered  and  Threatened  Plants. 

Dated:  August  15,  2002. 
Steve  Williams, 

Director,  Fish  and  Wildlife  Service. 
IFR  Doc.  02-22300  Filed  8-30-02;  8:45  am] 
BILUNQ  CODE  4310-55-^ 


DEPARTMEtfT  OF  THE  INTERIOR 
Fish  and  WlidIHe  SarviM 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 
and  Plants:  Notice  of  Intent  To  Prepare 
a  Status  Review  for  the  Westslope 
Cutthroat  Trout 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Notice  of  Intent. 


summary:  We,  the  Fish  and  Wildlife 
Service,  announce  initiation  of  a  new 
status  review  for  the  westslope  cutthroat 
trout  [Oncorhynchus  clarki  lewisi)  in  the 
United  States,  pursuant  to  a  recent 
Coiut  order  and  the  Endangered  Species 
Act  of  1973,  as  amended.  We  request 
additional  data,  information,  technical 
critiques,  and  relevant  comments  that 
may  be  available  for  this  species. 
dates:  Data,  information,  technical 
critiques,  and  comments  must  be 
submitted  by  November  4,  2002  to  be 
considered  in  the  status  review  and  12- 
month  finding. 

ADDRESSES:  Comments  should  be 
submitted  to  Westslope  Cutthroat 
Comments,  U.S.  Fish  and  Wildlife 
Service.  2900  4th  Avenue  North,  Room 
301,  Billings,  MT  59102.  The  amended 
petition  and  its  bibliography,  our  initial 
status  review  document  and  petition 
finding,  related  Federal  Register 
notices,  the  recent  Court  Order  and 
Judgement  and  Memorandum  Opinion, 
and  other  pertinent  information  are 
available  for  inspection,  during  normal 
business  hours  and  by  appointment,  at 
that  address.  The  above  information  also 
may  be  obtained  at  our  Internet  Web  site 
<http://mountain-prairie.fws.gov/ 
endspp/fish/wct/>.  Comments  may  be 


submitted  electronically  to 
<fw6_westslope@fws.gov> . 

FOR  FURTHER  INFORMATION  CONTACT: 

Lyim  R.  Kaeding  at  e-mail 
[LynnJ(aeding@fws.gov)  or  telephone 
(406)  582-0717. 
SUPPLEMENTARY  INFORMATION 

Background 

Section  4(b)(3)(B)  of  the  Endangered 
Species  Act  of  1973  (Act),  as  amended 
(16  U.S.C.  1531  et  seq).  requires  that 
within  90  days  of  receipt  of  the  petition, 
to  the  maximum  extent  practicable,  we 
make  a  finding  on  whether  a  petition  to 
list,  delist,  or  reclassify  a  species 
presents  substantial  scientific  or 
conunercial  information  indicating  that 
the  requested  action  may  be  warranted. 
If  the  petition  contains  substantial 
information,  the  Act  requires  that  we 
initiate  a  status  review  for  the  species 
and  publish  a  12-month  finding 
indicating  whether  the  petitioned  action 
is — (a)  not  warranted,  (b)  warranted,  or 
(c)  warranted  but  precluded  from 
immediate  listing  proposal  by  other 
pending  proposals  of  higher  priority. 
Notice  of  such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register. 

On  June  6, 1997,  we  received  a  formal 
petition  to  list  the  westslope  cutthroat 
trout  [Oncorhynchus  clarki  lewisi)  as 
threatened  throughout  its  range  and 
designate  critical  habitat  for  this 
subspecies  pursuant  to  the  Act.  The 
petitioners  were  American  Wildlands, 
Clearwater  Biodiversity  Project,  Idaho 
Watersheds  Project,  Inc.,  Montana 
Environmental  Information  Center,  the 
Pacific  Rivers  Council.  Trout 
Unlimited's  Madison-Gallatin  Chapter, 
and  Mr.  Bud  Lilly. 

The  westslope  cutthroat  trout  (WCT) 
is  1  of  14  subspecies  of  cutthroat  trout 
native  to  interior  regions  of  western 
North  America  (Behnke  1992).  Cutthroat 
trout  owe  their  common  name  to  the 
distinctive  red  slash  that  occurs  just 
below  both  sides  of  the  lower  jaw.  Adult 
WCT  typically  exhibit  bright  yellow, 
orange,  and  red  colors,  especially  among 
males  during  the  spawning  season. 
Characteristics  of  WCT  that  distinguish 
this  fish  from  the  other  cutthroat 
subspecies  include  a  pattern  of 
irregularly  shaped  spots  on  the  body 
that  has  few  spots  below  the  lateral  line, 
except  near  the  tail;  a  unique  number  of 
chromosomes;  and  other  genetic  and 
morphological  traits  that  appear  to 
reflect  a  distinct  evolutionary  lineage 
(Behnke  1992). 

The  historic  range  of  WCT  is 
considered  the  most  geographically 
widespread  among  the  14  subspecies  of 
inland  cutthroat  trout  (Behnke  1992). 
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Although  not  known  precisely,  the 
historic  distribution  of  WCT  in  streams 
and  lakes  can  be  summarized  as 
follows — West  of  the  Continental 
Divide,  the  subspecies  is  native  to 
several  major  drainages  of  the  Columbia 
River  basin,  including  the  upper 
Kootenai  River  drainage  from  its 
headwaters  in  British  Columbia, 
through  northwest  Montana,  and  into 
northern  Idaho;  the  Clark  Fork  River 
drainage  of  Montana  and  Idaho 
downstream  to  the  £alls  on  the  Pend 
Oreille  River  near  the  Washington- 
British  Coliunbia  border;  the  Spokane 
River  above  Spokane  Falls  and  into 
Idaho's  Coeur  d'Alene  and  St.  Joe  River 
drainages;  and  the  Salmon  and 
Clearwater  River  drainages  of  Idaho's 
Snake  River  basin.  The  historic 
distribution  of  WCT  also  includes 
disjimct  areas  draining  the  east  slope  of 
the  Cascade  Mountains  in  Washington 
(Methow  River  and  Lake  Chelan 
drainages),  the  John  Day  River  drainage 
in  northeastern  Oregon,  and  the 
headwaters  of  the  Kootenai  River  and 
several  other,  disjunct  regions  in  British 
Coliunbia.  East  of  the  Continental 
Divide,  the  historic  distribution  of  WCT 
includes  the  headwaters  of  the  South 
Saskatchewan  River  drainage  (U.S.  and 
Canada);  the  entire  Missouri  River 
drainage  upstream  from  Fort  Benton, 
Montana,  and  extending  into  northwest 
Wyoming;  and  the  headwaters  of  the 
Judith,  Milk,  and  Marias  Rivers,  which 
join  the  Missoiui  River  downstream 
from  Fort  Benton.  Today,  various  WCT 
stocks  remain  in  each  of  these  major 
river  basins  in  Montana,  Idaho, 
Washington,  Oregon,  and  Wyoming. 

On  July  2,  1997,  we  notified  the 
petitioners  that  our  Final  Listing 
Priority  Guidance,  published  in  the 
December  5,  1996,  Federal  Register  (61 
FR  64425),  designated  the  processing  of 
new  listing  petitions  as  being  of  lower 
priority  than  completion  of  emergency 
listings  and  processing  of  pending 
proposed  listings.  A  backlog  of  listing 
actions,  as  well  as  personnel  and  budget 
restrictions  in  Region  6  (Mountain- 
Prairie  Region),  which  was  assigned 
responsibility  for  the  WCT  petition, 
prevented  our  staff  from  working  on  a 
90-day  finding  for  the  petition. 

On  January  25,  1998.  the  petitioners 
provided  an  amended  petition  to  list  the 
WCT  as  threatened  throughout  its  range 
and  designate  critical  habitat  for  the 
subspecies.  The  amended  petition 
contained  additional  new  information 
in  support  of  the  requested  action. 
Because  substantial  new  information 
was  provided,  we  treated  the  amended 
petition  as  a  new  petition. 

On  Jxme  10,  1998,  we  published  a 
notice  in  the  Federal  Register  (63  FR 


31691)  of  a  90-day  finding  that  the 
amended  WCT  petition  provided 
substantial  information  indicating  that 
the  requested  action  may  be  warranted 
and  immediately  began  a 
comprehensive  status  review  of  WCT 
(U.S.  Fish  and  Wildlife  Service  1999).  In 
the  notice,  we  asked  for  data, 
information,  technical  critiques, 
comments,  or  questions  relevant  to  the 
amended  petition. 

In  response  to  our  June  10, 1998, 
Federal  Register  notice,  we  received 
information  on  WCT  fitjm  State  game 
and  fish  departments,  the  U.S.  Forest 
Service,  National  Park  Service,  tribeil 
governments,  and  private  corporations, 
as  well  as  private  citizens, 
organizations,  and  other  entities  (U.S. 
Fish  and  Wildlife  Service  1999).  That 
information  indicated  WCT  presently 
occur  in  about  4,275  tributaries  or 
stream  reaches  that  collectively 
encompass  more  than  23,000  linear 
miles  (36,800  kilometers)  of  stream 
habitat  (U.S.  Fish  and  Wildlife  Service 
1999).  Those  WCT  stocks  are  distributed 
among  12  major  drainages  and  62 
component  watersheds  in  the  Columbia,. 
Missouri,  and  Saskatchewan  River 
basins.  In  addition,  WCT  were 
determined  to  occiu  naturally  in  6  lakes 
totaling  about  72,900  hectares  (180,000 
acres)  in  Idaho  and  Washington,  and  in 
at  least  20  lakes  totaling  2,165  hectares 
(5,347  acres)  in  Glacier  National  Park  in 
Montana.  The  status  review  also 
revealed  that  most  of  the  habitat  for 
extant  WCT  stocks  lies  on  lands 
administered  by  Federal  agencies, 
particularly  the  U.S.  Forest  Service  (U.S. 
Fish  and  Wildlife  Service  1999). 
Moreover,  most  of  the  strongholds  for 
WCT  stocks  occur  within  roadless  or 
wilderness  areas  or  national  parks,  all  of 
which  afford  considerable  protection  to 
WCT.  In  addition,  there  are  numerous 
Federal  and  State  regulatory 
mechanisms  that,  if  properly 
administered  and  implemented,  protect 
WCT  and  their  habitats  throughout  the 
range  of  the  subspecies. 

On  April  14,  2000,  we  published  a 
notice  in  the  Federal  Re^ster  (65  FR 
20120)  of  our  12-month  finding  that  the 
WCT  is  not  likely  to  become  a 
threatened  or  endangered  species  within 
the  foreseeable  future.  We  found  that, 
although  the  overall  WCT  population 
has  been  reduced  from  historic  levels 
and  extant  stocks  of  this  subspecies  face 
threats  in  several  areas  of  the  historic 
range,  the  magnitude  and  imminence  of 
those  threats  are  small  when  considered 
in  the  context  of  the  widespread 
distribution  and  current  status  of  the 
overall  WCT  population.  Therefore,  we 
concluded  that  listing  of  the  WCT  as  a 


threatened  or  endangered  species  under 
the  Act  was  not  warranted  at  that  time. 

On  October  23,  2000,  plaintiffs  filed, 
in  the  U.S.  District  Court  for  the  District 
of  Colimibia,  a  suit  alleging  four  claims. 
Plaintiffs  alleged  that  ova  consideration 
of  existing  regulatory  mechanisms  was 
arbitrary.  Plaintiffs  further  claimed  that 
oiu-  consideration  of  hybridization  as  a 
threat  to  WCT  was  arbitrary  because, 
while  identifying  hybridization  as  a 
threat  to  WCT,  we  relied  on  a  draft 
Intercross  policy  (61  FR  4710)  to 
include  hybridized  WCT  in  the  total 
WCT  population  considered  for  listing 
under  the  Act.  Plaintiffs'  third  claim 
averred  that  we  arbitrarily  considered 
the  threats  to  the  trout  posed  by  the 
geographic  isolation  of  some  WCT 
stocks  and  the  loss  of  some  WCT  life- 
history  forms.  Finally,  plaintiffs  claimed 
that  we  failed  to  account  for  the  threat 
of  whirling  disease  and  other  important 
factors,  and  that  oiu-  decision  to  not  list 
the  WCT  as  threatened  was  arbitrary 
and  capricious.  In  subsequent  oral 
argument,  plaintiffs  conceded  that  their 
strongest  argument,  and  the  one  from 
which  their  other  concerns  stemmed, 
was  that  we  included  hybridized  fish  in 
the  WCT  population  considered  for 
listing  imder  the  Act,  while  also 
recognizing  hybridization  as  a  threat  to 
the  subspecies. 

On  March  31,  2002,  the  U.S.  District 
Court  for  the  District  of  Columbia  found 
that  our  listing  determination  for  WCT 
did  not  reflect  a  reasoned  assessment  of 
the  Act's  statutory  listing  factors  on  the 
basis  of  the  best  available  science.  The 
Coiul  remanded  the  listing  decision  to 
us  with  the  order  that  we  reconsider 
whether  to  list  WCT  as  a  threatened 
subspecies,  and  that  in  so  doing  we 
evaluate  the  threat  of  hybridization  as  it 
bears  on  the  Act's  statutory  listing 
factors.  Specifically,  the  Court  ordered 
us  to  determine — (i )  the  current 
distribution  of  WCT,  taking  into  account 
the  prevalence  of  hybridization;  (2) 
whether  the  WCT  population  is  an 
endangered  or  threatened  subspecies 
because  of  hybridization;  and  (3)  if 
existing  regulatory  mechanisms  are 
adequate  to  address  threats  posed  by 
hybridizing,  nonnative  fishes. 

The  Coiut  also  pointed  out  that  the 
draft  Intercross  policy  (61  FR  4710)  in 
no  way  indicates  what  degree  of 
hybridization  would  threaten  WCT,  or 
that  the  existing  levels  of  hybridization 
do  not  currently  threaten  WCT. 
Furthermore,  the  Comi  ruled  that 
plaintiffs  would  have  us  assert  a 
scientifically  based  conclusion  about 
the  extent  to  which  it  is  appropriate  to 
include  hybrid  WCT  stocks  and  stocks 
of  unknown  genetic  characteristics  in 
the  WCT  population  considered  for 
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listing.  We  are  particularly  interested  in 
receiving  data,  information,  technical 
critiques,  and  relevant  comments  that 
will  help  us  address  this  and  other 
issues  raised  by  the  Court. 

Request  for  Iiiformation 

We  are  soliciting  comments  from  all 
interested  parties  regarding  the  status  of 
this  species.  We  are  particularly 
interested  in  receiving  information  that 
will  help  us  address  the  issues  outlined 
above. 
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Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  (16  U.S.C.  1531 
et  seq.). 

Dated;  August  12,  2002. 
Steve  Williams, 

Director.  Fish  and  Wildlife  Service. 
|FR  Doc.  02-22303  Filed  8-30-02;  8:45  am] 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  mles  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
oilings,  delegations  of  authority,  filing  of 
petKions  and  applications  and  agency 
statenrients  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodtty  Credit  Corporation 

Farm  Service  Agency 

Notice  of  Funds  Availability;  2002 
Cattle  Feed  Program 

agency:  Farm  Service  Agency,  USDA. 
action:  Notice. 

SUMMARY:  This  Notice  announces  the 
availability  of  $150  million  under 
section  32  of  the  Act  of  August  24,  1935 
(section  32)  and  Commodity  Credit 
Corporation  (CCC)-owned  nonfat  dry 
milk  (NDM)  to  implement  the  2002 
Cattle  Feed  Program  (CFP).  This 
program  will  provide  feed  assistance  to 
foundation  beef  cattle  operations  in 
Nebraska,  South  Dakota,  Colorado,  and 
Wyoming.  The  CFP  is  designed  to 
provide  feed  assistance  to  eligible 
foundation  beef  herd  owners/lessees  in 
areas  most  severely  stricken  by  drought. 
The  program  is  available  only  in 
Nebraska,  Colorado,  Wyoming  and 
South  Dakota.  These  States  were 
selected  because  the  most  recent  data 
shows  that  at  least  75  percent  of  the 
pasture  and  range  crops  in  these  states 
are  rated  "poor"  or  "very  poor"  with 
more  than  50  percent  of  these  acres 
rated  as  "very  poor."  At  the  time  of  the 
selection  of  States  for  participation  in 
the  2002  Cattle  Feed  Program,  other 
drought-impacted  States'  pasture  and 
range  crops  rating  were  in  the  75 
percent  category;  however,  their  "very 
poor"  rating  was  significantly  less  than 
50  percent.  Accordingly,  the  four  States 
with  the  very  worst  overall  rating  were 
determined  to  have  the  most  dire 
immediate  need  for  assistance  to 
prevent  further  liquidation  of 
foimdation  beef  herds.  An  approximate 
forty-day  supply  of  feed  will  be 
provided  under  CFP,  which  should  feed 
the  eligible  livestock  in  these  four  States 
until  fall  grazing  and  additional 
roughage  becomes  available.  This  forty- 


day  feed  assistance  period  is  neither  too 
short  a  time  to  be  ineffective  nor  an 
unnecessarily  long  period  for 
sustenance,  and  was  a  consideration  in 
determining  the  States  to  be  included  as 
eligible  for  participation  in  2002  CFP. 
The  Farm  Service  Agency  (FSA), 
through  a  signup  process,  will 
determine  eligible  producers  and  the 
amount  of  assistance  that  will  be 
available  in  the  form  of  a  feed  credit  to 
be  used  at  participating  feed  dealers. 
FSA  will  also  cooperate  with  feed  mills 
to  help  distribute  the  supplemental 
feed.  Stocks  of  nonfat  dry  milk  owned 
by  the  CCC  will  be  made  available  to  the 
feed  industry  at  a  reduced  price  to  help 
reduce  the  feed  cost. 
DATES:  FSA  will  begin  accepting 
applications  on  August  28,  2002.  The 
deadline  for  receipt  of  an  application 
Form  FSA-551  is  December  2,  2002. 
FSA  will  not  consider  any  application 
received  after  the  deadline. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lynn  Tjeerdsma,  Chief,  Emergency 
Preparedness  and  Programs  Branch, 
USDA/FSA/DAFP/Stop  0517, 1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-0522;  telephone  (202)  720- 
7641;  facsimile  (202)  690-3610; 
electronic  mail: 

Lynn_Tjeerdsma@wdc.usda.gov,  or 
Candy  Thompson,  Deputy  Director, 
Warehouse  and  Inventory  Division 
USDA/FSA/DACO/Stop  0553, 1400 
Independence  Ave.  SW.,  Washington, 
DC  20250-0;  telephone  (202)  720-6004; 
facsimile  (202)  690-3123;  electronic 
mail: 

Can  dyy_  Tb  ompson@wdc.usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication  of 
regulatory  information  (braille,  large 
print,  audiotape,  etc.)  should  contact 
USDA's  TARGET  Center  at  (202)  720- 
2600  (voice  and  TDD). 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  with  State  and  local 
officials. 

Environmental  Compliance 

The  environmental  impacts  of  the 
program  to  be  implemented  by  this 
notice  have  been  considered  in 
accordance  with  the  provisions  of  the 
National  Environmental  Policy  Act  of 
1969  (NEPA,  42  U.S.C.  4321,  et  seq.) 


Based  on  the  nature  and  scope  of  this 
notice,  FSA  has  concluded  that  the 
notice  will  not  have  any  significant 
impacts  upon  the  human  environment 
as  documented  through  the  completion 
of  an  environmental  evaluation.  A  copy 
of  the  environmental  evaluation  is 
available  for  inspection  and  review 
upon  request.  Therefore,  the  agency  has 
determined  that  this  program  is  a 
categorical  exclusion  and  no  further 
environmental  review  is  required. 

Paperwork  Reduction  Act 

A  request  for  emergency  clearance  of 
the  information  collections  associated 
with  this  notice  has  been  approved  by 
the  Office  of  Management  and  Budget 
(0MB)  under  5  CFR  1320.13(a)(2){iii). 
and  been  assigned  clearance  number 
0560-0222. 

I.  Oefinitioiis  Applicable  to  2002  Cattle 
Feed  Program 

Agency  means  the  Farm  Service 
Agency,  or  the  Conunodity  Credit 
Corporation,  their  employees,  and  any 
successor  agency. 

Applicant  means  the  individual  or  . 
business  entity  applying  for  assistance. 

Beef  cattle  means  bovine  livestock 
produced  for  the  sole  purpose  of 
providing  meat  for  human  consumption. 

Breeding  bull  means  a  male  bovine  of 
adequate  age  to  be  used  for  breeding 
purposes  and  is  included  in  a 
foimdation  beef  herd. 

Brood  cow  means  a  female  bovine  that 
has  delivered  one  or  more  offspring,  and 
is  part  of  a  foundation  beef  herd.' 

Business  entity  means  a  corporation, 
partnership,  joint  operation,  trust, 
limited  liability  company,  or 
cooperative. 

Deputy  Administrator  or  DAFP  means 
the  Deputy  Administrator  of  Farm 
Programs,  Farm  Service  Agency  (FSA), 
or  a  designee. 

Eligible  feed  means  manufactiued 
feed  that  is  suitable  to  be  fed  to  beef 
cows,  bulls,  and  replacement  heifers, 
and  made  available  from  the  eligible 
feed  supplier  to  be  exchanged  for  feed 
credit. 

Eligible  livestock  means  foundation 
beef  livestock  that  have  been  owned,  or 
cash  leased  by  the  applicant  for  3  or 
more  months  prior  to  August  12,  2002. 
Foimdation  beef  livestock  subject  to  a 
contract  for  purchase  by  the  applicant 
that  was  negotiated  prior  to  May  12, 
2002,  are  eligible  livestock. 
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Eligible  State  means  Colorado. 
Nebraska,  South  Dakota,  or  Wyoming. 

Eligible  Feed  Supplier  means  a  feed 
supplier  or  dealer  who  has  signed  a 
contract  with  FSA  to  participate  in  the 
2002  Cattle  Feed  Program,  and  has  been 
assigned  a  4-digit  numeric  ID  code  by 
FSA. 

Foundation  livestock  means  a  herd  of 
beef  cattle  kept  for  the  sole  purpose  of 
breeding  and  reproduction  of  beef  cattle. 
A  foundation  herd  consists  of  brood 
cows,  replacement  bred  heifers  (not  to 
exceed  15  percent  of  the  number  of 
brood  cows  in  the  foundation  beef 
herd),  and  breeding  bulls  (not  to  exceed 
one  bull  per  15  head  of  brood  cows  and 
replacement  bred  heifers). 

Ineligible  livestock  means  buffalo; 
beefalo;  dairy  cattle;  cattle  added  to  the 
foundation  beef  herd  after  May  12.  2002; 
neutered  beef  cattle;  foundation 


livestock  that  died  or  were  sold  by  the 
applicant  before  August  12.  2002.  All 
other  bovine  livestock  that  are  not 
foundation  livestock  or  beef  cattle  are 
ineligible. 

Replacement  bred  heifer  means  a 
pregnant  female  bovine  that  has  not 
borne  any  offspring. 

n.  Appeals 

An  applicant  may  request  an  appeal 
or  review  of  an  adverse  decision  made 
by  the  Agency  in  accordance  with  7  CFR 
parts  11  and  780,  or  its  successor 
regulation. 


m.  Eligibility  Requirements 

Applicants  must  meet  all  of  the 
following  requirements  to  be  eligible  for     Assistance 
the  2002  Cattle  Feed  Program: 

1.  Timely  application.  The  applicant 
must  submit  a  signed  Form  FSA-551 
completed  to  the  best  of  the  applicant's 


ability  to  the  Agency,  no  earlier  than 
August  28,  2002,  and  no  later  than 
December  2,  2002,  or  such  earlier  date 
as  FSA  may  announce. 

2.  Foundation  livestock  owner  or 
lessee.  The  applicant  must  own,  be 
subject  to  a  contract  to  purchase,  or  cash 
lease,  eligible  livestock. 

3.  Foundation  livestock  located  in 
eligible  state.  The  applicant's  eligible 
livestock  must  have  been  physically 
located  in  an  eligible  State  on  August 
12, 2002. 

IV.  Gross  Revenue  Limitation:  None 

V.  Payment  Limitation:  None 

VI.  Determining  the  Amount  of 


The  National  Agricultural  Statistics 
Service  (NASS)  and  other  USDA  data 
indicate  the  following: 


FOUNDATION  Beef  Livestock  Numbers  in  Four  Eligible  States 


state 


Colorado  

Nebraska 

South  Dakota 
Wyoming 

Total  ...... 


Beef  cows 


799,000 
1 ,932,000 
1 ,792,000 

815,000 


5,338.000 


Beef  cow  re- 
placement 
heifers 


120,000 
285.000 
300,000 
165,000 


870,000 


Bulls 


45,000 

100,000 

95.000 

50,000 


Total 


964,000 
2,317.000 
2,187,000 
1 ,030,000 


290,000 


6,498,000 


A  total  of  $150  million  in  Section  32 
funds  is  available  to  FSA.  A  reserve  of 
$546,000  allows  a  total  of  $149,454,000 
available  for  feed  credit.  Dividing  that 
available  funding  by  the  6,498,000 
estimated  eligible  livestock  in  the  four 
States  results  in  $23.00.  Thus,  feed 
credit  in  the  amount  of  $23.00  will  be 
made  available  from  FSA  for  each  head 
of  eligible  livestock. 

Vn.  Applicant  Certification  of  Eligible 
Livestock 

The  quantity  of  eligible  livestock  must 
be  specified  by  the  owner  or  lessee  on 
Form  FSA-551.  The  applicant  will 
report  to  FSA  the  number  of  eligible 
livestock  that  died  or  are  sold, 
beginning  with  the  date  of  application 
through  December  12.  2002,  only  when 
the  number  of  dead  or  sold  eligible 
livestock  exceeds  5  percent  of  the  total 
number  of  eligible  foundation  livestock 
certified  on  the  Form  FSA-551. 

Vm.  Payment  Eligibility 

In  order  to  receive  a  pa3rment  the 
applicant  must,  as  of  May  12.  2002.  be 
an  owner,  lessee,  or  under  contract  to 
purchase  eligible  foundation  beef 
livestock  in  an  eligible  State;  submit  a 
Form  FSA-551  to  FSA;  receive  FSA 
approval  on  such  form;  and  meet  all 
other  eligibility  requirements. 


DC.  Payment  Amount  (Feed  Credit) 

The  number  of  eligible  foundation 
beef  cattle  multiplied  by  the  rate  of 
$23.00  equals  the  feed  credit  amount  to 
be  used  to  purchase  feed  for  eligible 
livestock  at  participating  FSA-approved 
feed  processor/deader. 

X.  Length  of  Term  Feed  Assistance  Will 
Provide 

For  a  beef  cow,  the  feed  requirement 
used  for  previous  FSA-administered 
feed  assistance  programs,  such  as  the 
Livestock  Assistance  Program  found  at  7 
CFR  1439  is  converted  to  a  com 
equivalent  of  15.7  pounds  of  com  per 
day.  Using  an  Olympic  five-year  average 
of  1995-2000  com  prices,  the  national 
average  price  for  com  is  calculated  at 
$2.07  per  bushel  or  $0,037  per  pound. 
The  support  feeding  rate  of  15.7  pounds 
of  com  multiplied  by  $0,037  per  pound 
of  com  required  per  day  to  support  a 
beef  cow  is  equivalent  to  $0.58  per  day 
to  feed  a  beef  cow.  The  subsistence  level 
of  $0.58  per  day  divided  into  the  $23.00 
feed  assistance  results  in  an 
approximate  40  day  period  that  the  2002 
Cattle  Feed  Program  will  provide 
assistance  to  feed  eligible  beef  cattle. 

XI.  How  the  2002  CFP  Will  Work 

On  the  CFP  application,  the  applicant 
who  is  an  owner  of  eligible  livestock  in 


Colorado,  Nebraska,  South  Dakota,  or 
Wyoming  will  provide  FSA  with  and 
certify  to  (1)  The  applicant's  name;  (2) 
taxpayer  identification  number;  (3) 
address;  (4)  number  of  eligible  livestock, 
and  (5)  pasture  location  and  acreage. 
The  applicant  also  will  identify  from  an 
FSA  supplied  list  of  feed  suppliers,  the 
supplier  where  the  applicant  will 
receive  feed  credit  from  FSA  for 
manufactured  feed  for  eligible  livestock. 
FSA  will  enter  into  a  contract  with 
participating  feed  processors/dealers  to: 
(1)  Provide  feed  to  producers  according 
to  their  eligibility  and  at  no  cost  to  the 
producer,  and  (2)  purchase  NDM  at 
$0.01  per  25  kg/55.115  lb.  bag,  to  be 
used  to  supplement  the  protein  content 
of  the  manufactured  feed  for  the  eligible 
beef  cattle  under  CFP.  After  FSA  County 
Committee  approval  of  the  CFP 
application,  the  information  on  the 
application  will  be  transmitted  to  FSA's 
Kansas  City  Commodity  Office  (KCCO) 
from  the  county  office.  KCCO  will 
transmit  each  eligible  producer's  name, 
taxpayer  identification  number,  and 
eligibility  amount,  to  feed  processors 
under  contract  with  FSA,  Feed 
suppliers  will  establish  a  credit  for  use 
by  the  producer  to  obtain  eligible  feed 
from  the  feed  supplier.  Feed  suppliers 
will  invoice  FSA  periodically  for 
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payment  of  feed  provided  to  the 
producers. 

Xn.  Misrepresentation,  Scheme  or 
Device 

A  person  shall  be  ineligible  to  receive 
assistance  under  this  part,  and  be 
subject  to  such  other  remedies  as  may 
be  allowed  by  law,  if,  with  respect  to 
such  program,  it  is  determined  by  an 
official  of  FSA,  that  such  person  has: 

(a)  Adopted  any  scheme  or  other 
device  that  tends  to  defeat  the  purpose 
of  the  program  operated  under  this 
Notice; 

(b)  Made  any  fraudulent 
representation  with  respect  to  this 
program;  or 

(c)  Misrepresented  any  fact  affecting  a 
program  determination. 

Xm.  Liens  and  Claims  of  Creditors 

Any  benefit  or  portion  thereof  due 
any  person  under  this  program  shall  be 
jdlowed  without  regard  to  questions  of 
title  under  State  law,  and  without  regard 
to  any  claim  or  lien  in  favor  of  any 
person,  including  agencies  of  the  U.S. 
Government. 

XIV.  Power  of  Attorney 

In  those  instances  in  which,  prior  to 
the  issuance  of  this  Notice,  a  producer 
has  signed  a  power  of  attorney  on  an 
approved  form  FSA-211  for  a  person  or 
entity  indicating  that  such  power  shall 
extend  to  all  programs  listed  on  the 
form,  without  limitation,  such  power 
will  be  considered  to  extend  to  this 
program  unless  by  September  6,  2000, 
the  person  granting  the  power  notifies 
the  local  FSA  office  for  the  control 
county  that  the  grantee  of  the  power  is 
not  authorized  to  handle  transactions 
for  this  program  for  the  grantor. 

XV.  Administration 

Where  circiunstances  preclude 
compliance  due  to  circiunstances 
beyond  the  applicant's  control,  the 
county  or  Sjate  FSA  committee  may 
request  that  relief  be  granted  by  the 
Deputy  Administrator  under  this  Notice. 
In  such  cases,  except  for  statutory 
deadlines  and  other  statutory 
requirements,  the  Deputy  Administrator 
may,  in  order  to  more  equitably 
accomplish  the  goals  of  this  Notice, 
waive  or  modify  deadlines  and  other 
program  requirements  if  the  failure  to 
meet  such  deadlines  or  other 
requirements  does  not  adversely  affect 
operation  of  the  program  and  are  not 
prohibited  by  statute. 


Signed  at  Washington,  DC,  on  August  27, 
2002. 

Teresa  C.  Lasseter, 

Acting  Administrator,  Farm  Service  Agency, 
and  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  02-22437  Filed  8-29-02;  9:04  am] 
BILLING  CODE  3410-05-l> 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

2002-Crop  Sugar  Martwting  Allotments 
and  Cane  Sugar  Allotment  Hearing 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Notice  of  2002-crop  sugar 

marketing  allotments  and  public 

hearing. 

SUMMARY:  The  Commodity  Credit 
Corporation  (CCC)  is  issuing  this  notice 
to  advise  the  public  that  CCC  has 
established  the  overall  allotment 
quantity  for  sugar  for  the  2002  crop  year 
and  will  hold  a  public  hearing  regarding 
the  2002-crop  cane  State  sugar 
marketing  allotments  and  the  allocation 
of  cane  State  sugar  marketing  allotments 
to  processors,  as  requested  by  affected 
sugar  processors  and  growers.  CCC  will 
also  use  this  forum  to  entertain 
comments  on  the  overall  structure  and 
implementation  of  the  sugar  allotment 
program. 

DATES:  The  public  hearing  will  be  held 
September  4,  2002,  in  the  Jefferson 
Auditorium  of  USDA  South  Building, 
1400  Independence  Ave,  SW., 
Washington,  DC.  The  hearing  will  start 
at  10  a.m.  All  times  noted  are  Eastern 
Standard  Time  (EST). 
ADDRESSES:  Thomas  Bickerton, 
Economic  Policy  and  Analysis  Staff, 
Farm  Service  Agency,  U.S.  Department 
of  Agriculture,  1400  Independence 
Avenue,  SW.,  STOP  0516,  Washington, 
DC  20250-0516;  telephone  (202)  720- 
6733;  FAX  (202)  690-1480;  e-mail: 
Thome:. Bickerton2@usda.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Bickerton  at  (202)  720-6733. 
SUPPLEMENTARY  INFORMATION:  The  U.S. 
Department  of  Agricultiu-e's  Conunodity 
Credit  Corporation  (CCC)  has 
established  the  overall  allotment 
quantity  for  sugar  for  the  2002  crop  year 
as  required  by  the  Farm  Secxuity  and 
Rural  Investment  Act  of  2002.  USDA 
earlier  had  announced  that  domestic 
marketing  allotments  would  be  in  effect 
for  the  upcoming  marketing  year  and 
this  notice  establishes  the  quantity 
involved. 

On  August  1,  USDA  made 
preliminary  estimates  of  2002-crop 


consumption,  reasonable  carryover 
stocks,  carry-in  stocks,  production  and 
imports  in  accordance  with  provisions 
of  the  new  Farm  Bill.  These  estimates 
were  reevaluated  following  the  release 
of  more  current  market  information  in 
the  August  12,  2002  USDA  World 
Agricultural  Supply  and  Demand 
Estimates  (WASDE)  report. 

Based  on  the  allotment  formula 
guidelines  in  the  farm  bill,  USDA  has 
calculated  the  overall  allotment  quantity 
for  sugar  based  on  the  estimated 
domestic  deliveries  for  food  use  and 
beginning  sugar  stocks  from  the  August 
12  WASDE  report. 

The  farm  bill  further  requires  that 
USDA  establish  the  allotments  so  that 
no  sugar  is  forfeited  under  the  program 
and  that  the  overall  program  can  be 
operated  at  no-net  cost  to  taxpayers. 
Market  uncertainties  such  as  changes  in 
consumption  and  imports  and  2001- 
crop  sugar  carryover  not  subject  to 
allotments,  also  factored  into  the 
estimate  of  reasonable  ending  sugar 
stocks. 

The  overall  allotment  quantity 
determined  in  this  manner  is  7.700 
million  tons,  short  tons,  raw  value 
(STRV),  for  the  2002  crop  year  (Fiscal 
Year  2003).  The  resulting  sector 
allocations  are  4.185  million  STRV  for 
beet  sugar  and  3.515  million  STRV  for 
cane  sugar. 

USDA  will  closely  monitor 
consumption,  beginning  stocks  and 
reasonable  ending  stockis  and  all  other 
program  variables' on  an  ongoing  basis. 
Appropriate  adjustments  can  be  made  at 
any  time  to  the  overall  allotment 
quantity,  as  required,  both  to  avoid 
forfeitiu'es  and  to  ensure  an  adequate 
sugar  supply  for  the  domestic  market  in 
FY  2003. 

Public  Hearing 

USDA  will  hold  a  public  hearing  as 
required  by  the  new  statute  regarding 
the  2002-crop  cane  State  sugar 
marketing  allotments  and  the  allocation 
of  cane  State  sugar  marketing  allotments 
to  processors,  as  requested  by  affected 
sugar  processors  and  growers.  CCC  will 
also  use  this  forum  to  entertain 
comments  on  the  overall  structure  and 
implementation  of  the  sugar  allotment 
program.  Attendance  is  open  to 
sugarcane  growers,  sugarcane 
processors,  cane  sugar  refiners,  sugar 
beet  growers,  sugar  beet  processors, 
sugar  users,  and  all  other  interested 
parties. 

The  hearing  will  be  held  on 
September  4,  2002  from  10  a.m.  Eastern 
Standard  Time  (EST)  to  4  p.m.,  in  the 
Jefferson  Auditorium  of  USDA  South 
Building,  1400  Independence  Ave.,  SW., 
Washington,  DC. 
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Anyone  wishing  to  make  an  oral 
statement  may  do  so,  time  permitting. 
Comments  will  be  limited  to  5  minutes. 
Those  wishing  to  make  an  oral 
statement  should  submit  a  request  to 
Thomas  Bickerton  (address  follows).  A 
signup  sheet  for  statements  will  also  be 
available  one  hour  before  the  hearing 
begins.  Oral  statements  will  be  made  in 
the  order  the  request  was  received.  Also, 
written  statements  may  be  submitted  in 
lieu  of  an  oral  statement  and  must  be 
received  by  the  close  of  business  on 
September  4,  2002.  These  should  be 
sent  to  Thomas  Bickerton,  Economic 
Policy  and  Analysis  Staff,  Farm  Service 
Agency,  U.S.  Department  of  Agricultiue, 
1400  Independence  Ave.,  SW.,  STOP 
0516.  Washington,  DC  20250-0516; 
Telephone:  (202)  720-3008;  Fax:  (202) 
690-1480;  e-mail: 
Thomas.Bickerton2@usda.gov. 

Persons  with  disabilities  who  require 
special  acconunodations  to  attend  or 
participate  in  the  meetings  should 
contact  Thomas  Bickerton. 

Signed  in  Washington,  DC,  on  August  27, 
2002. 

Teresa  C.  Lasseter, 

Acting  Executive  Vice  President,  Commodity 
Credit  Corporation. 

[FR  Doc.  02-22438  Filed  8-29-02;  9:04  am] 
BHJJNQ  CODE  3410-05-P 


DATES:  The  Madera  Resoim:e  Advisory 
Committee  meeting  will  be  held 
Monday,  September  16,  2002.  The 
meeting  will  be  held  from  7  p.m.  to  9 
p.m. 

ADDRESSES:  The  Madera  County  RAC 
meeting  will  be  held  at  the  Spring 
Valley  Elementary  School,  46655  Road 
200,  O'Neals,  CA  93645. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Martin,  U.S.D.A.,  Sierra  National 
Forest,  57003  Road  225,  North  Fork,  CA 
93643  (559)  877-2218  ext.  3100;  e-mail: 
dmaTtin05@fs.fed.  us. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  to  be  covered  include:  (1)  Review 
presentation  for  the  Madera  Coimty 
Board  of  Supervisor's  meeting 
September  17,  2002,  (2)  update  on  RAC 
committee  outreach,  and,  (3)  view 
presentation  "History  and  Future  of 
Sierra  Forest" — a  30  minute  CD 
presentation — Oregon  State  University, 
by  Thomas  Bonickerson,  Texas  A&M. 
The  meeting  is  open  to  the  public. 
Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  Committee  at 
that  time. 

Dated:  August  25,  2002. 
David  W.  Martin, 
District  Ranger. 
[FR  Doc- 02-22306  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Madera  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 

ACTION:  Notice  of  Resource  Advisory 
Committee  meeting. 

summary:  Piu^uant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act  of 
1972  (Pub.  L.  92-463)  and  under  the 
seciue  Rural  Schools  and  Commiuiity 
Self-Determination  Act  of  2000  (Pub.  L. 
106-393)  the  Sierra  National  Forest's 
Resource  Advisory  Committee  for 
Madera  County  will  meet  on  Monday, 
September  16,  2002.  The  Madera 
Resource  Advisory  Committee  will  meet 
at  the  Spring  Valley  Elementary  School 
in  O'Neals,  CA.  The  purpose  of  the 
meeting  is  to  review  presentation  for  the 
Madera  County  Board  of  Supervisor's 
meeting  September  17,  2002,  update 
RAC  committee  outreach,  and  view 
presentation:  "History  and  Future  of 
Sierra  Forest"  CD,  30  minute 
presentation — Oregon  State  University, 
by  Thomas  Bonickerson,  Texas  A&M. 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packera  and 
Stockyards  Administration 

[02-02-C] 

Opportunity  To  Comment  on  the 
Applicants  for  the  Springfield  (IL)  Area 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Notice. 


summary:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
requests  comments  on  the  applicants  for 
designation  to  provide  official  services 
in  the  geographic  areas  assigned  to 
Springfield  Grain  Inspection,  Inc. 
(Springfield). 

DATES:  Comments  must  be  postmarked, 
or  electronically  dated  by  October  1, 
2002. 

ADDRESSES:  Comments  must  be 
submitted  in  writing  to  USDA,  GIPSA, 
Janet  M.  Hart,  Chief,  Review  Branch, 
Compliance  Division,  STOP  3604,  Room 
1647-S,  1400  Independence  Avenue, 
SW.,  Washington,  DC  20250-3604. 


Telecopier  (FAX)  users  may  send 
comments  to  the  automatic  telecopier 
machine  at  202-690-2755,  attention: 
Janet  M.  Hart.  Electronic  mail  users  may 
send  comments  to: 

Janet.M.Hart@usda.gov.  All  conunents 
received  will  be  made  available  for 
public  inspection  at  the  above  address 
at  1400  Independence  Avenue,  SW., 
during  regular  business  hoiu«. 

FOR  FURTHER  INFORMATION  CONTACT: 

Janet  M.  Hart  at  202-720-8525,  e-mail 
Janet.M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  June  3,  2003,  Federal  Register 
(67  FR  38249),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  Springfield  area  to  submit  an 
application  for  designation.  There  were 
two  applicants  for  the  Springfield  area: 
Springfield  and  Keokuk  Grain 
Inspection  Service  (Keokuk).  Springfield 
applied  for  designation  to  provide 
official  services  in  the  entire  area 
currently  assigned  to  them.  Keokuk,  a 
designated  official  grain  inspection 
agency  operating  in  Iowa  and  Illinois, 
applied  for  designation  to  provide 
official  services  in  Cass  and  Schuyler 
Counties,  Illinois. 

GIPSA  is  publishing  this  notice  to 
provide  interested  persons  the 
opporfimity  to  present  comments 
concerning  the  applicants.  Commenters 
are  encouraged  to  submit  reasons  and 
pertinent  data  for  support  or  objection 
to  the  designation  of  the  applicants.  All 
comments  must  be  submitted  to  the 
Compliance  Division  at  the  above 
address.  Comments  and  other  available 
information  will  be  considered  in 
making  a  final  decision.  GIPSA  will 
publish  notice  of  the  final  decision  in 
the  Federal  Register,  and  GIPSA  will 
send  the  applicants  written  notification 
of  the  decision. 

Authority:  Pub.  L.  94-582.  90  Stat  2867, 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  August  13.  2002. 
Donna  Rei£schneider, 

Administrator.  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
(FR  Doc.  02-22084  Filed  8-30-02:  8:45  am) 
BILUNG  CODE  3410-EfiM> 
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DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stoclcyards  Administration 

[02-01-S]  I 

Designation  for  the  Aberdeen  (SD), 
Decatur  (IL),  Grand  Forks  (ND), 
Hastings  (NE),  IMcCrea  (lA),  IMissouri, 
and  South  Carolina  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Notice. 

SUMMARY:  Grain  Inspection,  Packers  and 
Stockyards  Administration  (GIPSA) 
announces  designation  of  the  following 
organizations  to  provide  official  services 
under  tb6  United  States  Grain  Standards 
Act,  as  amended  (Act):  Aberdeen  Grain 
Inspection,  Inc.  (Aberdeen):  Decatur 
Grain  Inspection,  Inc.  (Decatur);  Grand 
Forks  Grain  Inspection  Department,  Inc. 
(Grand  Forks);  Hastings  Grain 
Inspection,  Inc.  (Hastings);  John  R. 
McCrea  Agency,  Inc.  (McCrea);  Missouri 
Department  of  Agriculture  (Missouri); 


South  Carolina  Department  of 
Agriculture  (South  Carolina); 

EFFECTIVE  DATES:  October  1,  2002. 

ADDRESSES:  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division.  STOP  3604,  Room  1647-S, 
1400  Independence  Avenue,  SW.« 
Washington,  DC  20250-3604. 
FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-72Q-8525,  e-mail 
Janet.M.Hart@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  action. 

In  the  March  1,  2002,  Federal  Register 
(67  FR  9434),  GIPSA  asked  persons 
interested  in  providing  official  services 
in  the  geographic  areas  assigned  to  the 
official  agencies  named  above  to  submit 
an  application  for  designation. 
Applications  were  due  by  April  1,  2002. 

Aberdeen,  Decatur,  Grand  Forks, 
Hastings,  McCrea,  Missouri,  and  South 


Carolina  were  the  sole  applicants  for 
designation  to  provide  official  services 
in  the  entire  area  currently  assigned  to 
them,  so  GIPSA  did  not  ask  for 
additional  comments  on  them. 

GIPSA  evaluated  all  available 
information  regarding  the  designation 
criteria  in  section  7(f)(1)(A)  of  the  Act 
and,  according  to  section  7(f)(1)(B), 
determined  that  Aberdeen,  Decatur, 
Grand  Forks,  Hastings,  McCrea, 
Missouri,  and  South  Carolina  are  able  to 
provide  official  services  in  the 
geographic  areas  specified  in  the  March 
1,  2002,  Federal  Register,  for  which 
they  applied.  Effective  October  1,  2002, 
and  ending  September  30,  2005, 
Aberdeen,  Decatur,  Hastings,  McCrea, 
Missoiori,  and  South  Carolina  are 
designated  to  provide  official  services  in 
the  geographic  areas  for  which  they 
applied.  Effective  October  1,  2002,  and 
ending  September  30,  2003,  Grand 
Forks  is  designated  for  one  year  only  to 
provide  official  services  in  the 
geographic  area  for  which  they  applied. 
Interested  persons  may  obtain  official 
services  by  calling  the  telephone 
numbers  listed  below. 


Official  agency 


Headquarters  location  and  telephone 


Designation  start — end 


Aberdeen 


Decatur 

Grand  Forks 

Hastings  


McCrea  . 
Missouri 


Soutfi  Carolina 


Aberdeen,  SD;  605-225-8432  

Additional  Service  Location:  Marion,  SD 

Decatur,  IL;  217-429-2466 

Grand  Forks.  ND;  701-772-0151   : 

Additkinal  Service  Locations:  Devils  Lake,  Gladstone,  ND 

Hastings,  NE;  402-462^254 

Additional  Service  Location:  Grand  Island,  NE 

Clinton,  lA;  563-242-2073  

Jefferson  City,  MO;  573-751-5515 

Additional  Service  Locations:  Kansas  City,  Laddonia,  Marshall,  New  Madrid,  St.  Joseph, 
MO. 

Columbia,  SC;  803-734-2200 

Additional  Service  Location:  North  Charieston,  SC 


1 0/01  /2002-09/30/2005 

1 0/01/2002-09/30/2005 
1 0/01/2002-09/30/2003 

1 0/01  /2002-09/30/2005 

1 0/01/2002-09/30/2005 
10/01/2002-09/30/2005 


1 0/01/2002-09/30/2005 


Authority:  Pub.  L.  94-582,  90  Stat.  2867. 
as  amended  (7  U.S.C.  71  et  seq.]. 

Dated:  August  13,  2002. 
Donna  ReifiKhneider, 

Administrator.  Grain  Inspection.  Packers  and 
Stockyards  Administration. 
[FR  Doc.  02-22082  Filed  8-30-02;  8:45  am] 
BILLING  CODE  3410-EN-f> 


DEPARTMENT  OF  AGRICULTURE 

Grain  Inspection,  Packers  and 
Stockyards  Administration 

[02-O3-A] 

Opportunity  for  Designation  In  ttie 
Jamestown  (ND),  Lincoln  (NE), 
Memptiis  (TN),  Omaha  (NE),  Sioux  City 
(lA),  and  TIscher  (lA)  Areas,  and 
Request  for  Comments  on  the  Official 
Agencies  Serving  These  Areas 

AGENCY:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 
ACTION:  Notice. 

SUMMARY:  The  designations  of  the 
official  agencies  listed  below  will  end  in 
March  2003.  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  asking  persons  interested  in  providing 
officied  services  in  the  areas  served  by 


these  agencies  to  submit  an  application 
for  designation.  GIPSA  is  also  asking  for 
comments  on  the  services  provided  by 
these  currently  designated  agencies: 

Grain  Inspection,  Inc.  (Jamestown), 
Lincoln  Inspection  Service,  Inc. 
(Lincoln),  Memphis  Grain  Inspection 
Service  (Memphis),  Omaha  Grain 
Inspection  Service,  Inc.  (Omaha), 
Sioux  City  Inspection  and  Weighing 
Service  Company  (Sioux  City),  and  A. 
V.  Tischer  and  Son,  Inc.  (Tischer). 

DATES:  Applications  and  comments 
must  be  postmarked  or  sent  by 
telecopier  (FAX)  on  or  before  October  1, 
2002. 

ADDRESSES:  Submit  applications  and 
comments  to  USDA,  GIPSA,  Janet  M. 
Hart,  Chief,  Review  Branch,  Compliance 
Division,  STOP  3604,  Room  1647-S, 
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1400  Independence  Avenue,  SW., 
Washington,  DC  20250-3604;  FAX  202- 
690-2755.  If  an  application  is  submitted 
by  FAX,  GIPSA  reserves  the  right  to 
request  an  original  application.  All 
applications  and  comments  will  be 
made  available  for  public  inspection  at 
Room 1647-S, 1400  Independence 
Avenue,  SW.,  during  regular  business 
hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
Janet  M.  Hart  at  202-720-8525,  e-mail 
Janet.M.Hart@usda.gov. 


SUPPLEMENTARY  INFORMATION:  This 
Action  has  been  reviewed  and 
determined  not  to  be  a  rule  or  regulation 
as  defined  in  Executive  Order  12866 
and  Departmental  Regulation  1512-1; 
therefore,  the  Executive  Order  and 
Departmental  Regulation  do  not  apply 
to  this  Action. 

Section  7(f)(1)  of  the  United  States 
Grain  Standards  Act,  as  amended  (Act), 
authorizes  GIPSA's  Administrator  to 
designate  a  qualified  applicant  to 
provide  official  services  in  a  specified 


area  after  determining  that  the  applicant 
is  better  able  than  any  other  applicant 
to  provide  such  official  services. 

Section  7(g)(1)  of  the  Act  provides 
that  designations  of  official  agencies 
shall  end  not  later  than  triennially  and 
may  be  renewed  according  to  the 
criteria  and  procedures  prescribed  in 
section  7(f)  of  the  Act. 


1.  Current  Designations  Being 
Announced  for  Renewal 


Official  agency 


Jamestown 

Lincoln  

Memphis  .. 

Omaha 

Sioux  City 
Tischer 


Main  office 


Jamestown,  ND 

Lincoln,  NE  

Memphis,  TN  ... 

Omaha,  NE 

Sioux  City,  lA  ... 
Fort  Dodge,  lA 


Designation 
start 


04/01/2003 
04/01/2003 
04/01/2003 
04/01/2003 
04/01/2003 
04/0t'2003 


Destgnation 
end 


03/31/2006 
03/31/2006 
03/31/2006 
03/31/2006 
03/31/2006 
03/31/2006 


a.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  North  Dakota,  is  assigned  to 
Jamestown. 

Boimded  on  the  North  by  Interstate  94 
east  to  U.S.  Route  85;  U.S.  Route  85 
north  to  State  Route  200;  State  Route 
200  east  to  U.S.  Route  83;  U.S.  Route  83 
southeast  to  State  Route  41;  State  Route 
41  north  to  State  Route  200;  State  Route 
200  east  to  State  Route  3;  State  Route  3 
north  to  U.S.  Route  52;  U.S.  Route  52 
southeast  to  State  Route  15;  State  Route 
15  east  to  U.S.  Route  281;  U.S.  Route 
281  south  to  Foster  Coimty;  the  northern 
Foster  County  line;  the  northern  Griggs 
County  line  east  to  State  Route  32; 

Bounded  on  the  East  by  State  Route 
32  south  to  State  Route  45;  State  Route 
45  south  to  State  Route  200;  State  Route 
200  west  to  State  Route  1;  State  Route 
1  south  to  the  Soo  Railroad  line;  the  Soo 
Railroad  line  southeast  to  Interstate  94; 
Interstate  94  west  to  State  Route  1;  State 
Route  1  south  to  the  Dickey  County  line; 

Boimded  on  the  South  by  the 
southern  Dickey  County  line  west  to 
U.S.  Route  281;  U.S.  Route  281  north  to 
the  Lamoure  County  line;  the  southern 
Lamoure  County  line;  the  southern 
Logan  Coimty  line  west  to  State  Route 
13;  State  Route  13  west  to  U.S.  Route  83; 
U.S.  Route  83  south  to  the  Enunons 
County  line;  the  southern  Enunons 
Coimty  line;  the  southern  Sioux  County 
line  west  to  State  Route  49;  State  Route 
49  north  to  State  Route  21;  State  Route 
21  west  to  the  Burlington-Northern  line; 
the  Burlington-Northern  line  northwest 
to  State  Route  22;  State  Route  22  south 
to  U.S.  Route  12;  U.S.  Route  12  west- 
northwest  to  the  North  Dakota  State 
line;  and 


Bounded  on  the  West  by  the  western 
North  Dakota  State  line  north  to 
Interstate  94. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assigmnent:  Fessenden 
Coop  Association,  Fessenden,  and 
Fessenden  Coop  Association,  Manfred, 
both  in  Wells  County  (located  inside 
Grand  Forks  Grain  Inspection 
Department,  Inc.'s,  area). 

Jamestown's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Jamestown's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Minot  Grain  Inspection,  Inc.: 
Benson  Quinn  Company,  Underwood; 
and  Falkirk  Farmers  Elevator, 
Washburn,  both  in  McLean  County. 

b.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Iowa  and  Nebraska,  is 
assigned  to  Lincoln. 

Bounded  on  the  North  (in  Nebraska) 
by  the  northern  York,  Seward,  and 
Lancaster  County  lines;  the  northern 
Cass  County  line  east  to  the  Missouri 
River;  the  Missouri  River  south  to  U.S. 
Route  34;  (in  Iowa)  U.S.  Route  34  east 
to  Interstate  29; 

Bounded  on  the  East  by  Interstate  29 
south  to  the  Fremont  County  line;  the 
northern  Fremont  and  Page  County 
lines;  the  eastern  Page  County  line  south 
to  the  Iowa-Missouri  State  line;  the 
Iowa-Missouri  State  line  west  to  the 
Missouri  River;  the  Missouri  River 
south-southeast  to  the  Nebraska-Kansas 
State  line; 

Bounded  on  the  South  by  the 
Nebraska-Kansas  State  line  west  to 


County  Road  1  mile  west  of  U.S.  Route 
81;  and 

Bounded  on  the  West  (in  Nebraska)  by 
County  Road  1  mile  west  of  U.S.  Route 
81  north  to  State  Highway  8;  State 
Highway  8  east  to  U.S.  Route  81;  U.S. 
Route  81  north  to  the  Thayer  County 
line;  the  northern  Thayer  County  line 
east;  the  western  Saline  County  line;  the 
southern  and  western  York  County 
lines. 

Lincoln's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Lincoln's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Omaha  Grain  Inspection 
Service,  Inc.:  Goode  Seed  &  Grain. 
McPaul,  Fremont  County,  Iowa;  and 
Haveman  Grain,  Murray,  Cass  County, 
Nebraska. 

c.  Piu-suant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Arkansas,  Tennessee,  and 
Texas,  is  assigned  to  Memphis. 

The  entire  State  of  Arkansas. 

Carroll,  Chester,  Crockett.  Dyer. 
Fayette,  Gibson,  Hardeman,  Haywood, 
Henderson,  Lauderdale,  Madison, 
McNairy,  Shelby,  and  Tipton  Counties, 
Tennessee. 

Bowie  and  Cass  Counties,  Texas. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Cargill, 
Inc.,  Tiptonville,  Lake  County, 
Tennessee  (located  inside  Cairo  Grain 
Inspection  Agency,  Inc.'s.  area). 

d.  Pursuant  to  section  7(0(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Iowa  and  Nebraska,  is 
assigned  to  Omaha. 
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Bounded  on  the  North  by  Nebraska 
State  Route  91  from  the  western 
Washington  County  line  east  to  U.S. 
Route  30;  U.S.  Route  30  east  to  the 
Missouri  River;  the  Missoiu-i  River  north 
to  Iowa  State  Route  175;  Iowa  State 
Route  175  east  to  Iowa  State  Route  37; 
Iowa  State  Route  37  southeast  to  the 
eastern  Monona  County  line; 

Bounded  on  the  East  by  the  eastern 
Monona  County  line;  the  southern 
Monona  County  line  west  to  Iowa  State 
Route  183;  Iowa  State  Route  183  south 
to  the  Pottawattamie  County  line;  the 
northern  and  eastern  Pottawattamie 
County  lines;  the  southern 
Pottawattamie  County  line  west  to  M47; 
M47  south  to  Iowa  State  Route  48;  Iowa 
State  Route  48  south  to  the  Montgomery 
County  line; 

Bounded  on  the  South  by  the 
southern  Montgomery  County  line;  the 
southern  Mills  Coimty  line  west  to 
Interstate  29;  Interstate  29  north  to  U.S. 
Route  34;  U.S.  Route  34  west  to  the 
Missouri  River;  the  Missouri  River  north 
to  the  Sarpy  Coimty  line  (in  Nebraska); 
the  southern  Sarpy  County  line;  the 
southern  Saunders  County  line  west  to 
U.S.  Route  77;  and 

Bounded  on  the  West  by  U.S.  Route 
n  north  to  the  Platte  River;  the  Platte 
River  southeast  to  the  Douglas  County 
line;  the  northern  Douglas  County  line 
east;  the  western  Washington  County 
line  northwest  to  Nebraska  State  Route 
91. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  Hancock 
Elevator,  Elliot,  Montgomery  County, 
Iowa;  Hancock  Elevator  (2  elevators), 
Griswold,  Cass  County,  Iowa  (located 
inside  Central  Iowa  Grain  Inspection 
Service,  Inc.'s,  area);  United  Farmers 
Coop,  Rising  City,  Butler  County, 
Nebraska;  United  Farmers  Coop  (2 
elevators),  Shelby.  Polk  County, 
Nebraska  (located  inside  Fremont  Grain 
Inspection  Department,  Inc.'s,  area);  and 
Goode  Seed  &  Grain,  McPaul,  Fremont 
County,  Iowa;  Haveman  Grain,  Murray. 
Cass  County,  Nebraska  (located  inside 
Lincoln  Inspection  Service,  Inc.'s,  area). 

Omaha's  assigned  geographic  area 
does  not  include  the  following  grain 
elevators  inside  Omaha's  area  which 
have  been  and  will  continue  to  be 
serviced  by  the  following  official 
agency:  Fremont  Grain  Inspection 
Department,  Inc.:  Farmers  Cooperative, 
and  Krumel  Grain  and  Storage,  both  in 
Wahoo,  Saimders  County,  Nebraska. 

e.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  States  of  Iowa,  Nebraska,  and  South 
Dakota,  is  assigned  to  Sioux  City. 

In  Iowa: 


Bounded  on  the  North  by  the  northern 
Iowa  State  line  from  the  Big  Sioux  River 
east  to  U.S.  Route  59; 

Bounded  on  the  East  by  U.S.  Route  59 
south  to  B24;  B24  east  to  the  eastern 
O'Brien  County  line;  the  O'Brien  County 
line  south;  the  northern  Buena  Vista 
County  line  east  to  U.S.  Route  71;  U.S. 
Route  71  south  to  the  southern  Sac 
County  line; 

Bounded  on  the  South  by  the  Sac  and 
Ida  Coimty  lines;  the  eastern  Monona 
County  line  south  to  State  Route  37; 
State  Route  37  west  to  State  Route  175; 
State  Route  175  west  to  the  Missouri 
River;  and 

Bounded  on  the  West  by  the  Missouri 
River  north  to  the  Big  Sioux  River;  the 
Big  Sioux  River  north  to  the  northern 
Iowa  State  line. 

In  Nebraska: 

Cedar,  Dakota,  Dixon,  Pierce  (north  of 
U.S.  Route  20),  and  Thurston  Coimties. 

In  South  Dakota: 

Bounded  on  the  North  by  State  Route 
44  (U.S.  18)  east  to  State  Route  11;  State 
Route  11  south  to  A54B;  A54B  east  to 
the  Big  Sioux  River; 

Bounded  on  the  East  by  the  Big  Sioux 
River;  and 

Bounded  on  the  South  and  West  by 
the  Missouri  River. 

f.  Pursuant  to  section  7(f)(2)  of  the 
Act,  the  following  geographic  area,  in 
the  State  of  Iowa,  is  assigned  to  Tischer. 

Bounded  on  the  North  by  Iowa- 
Minnesota  State  line  from  U.S.  Route  71 
east  to  U.S.  Route  169; 

Bounded  on  the  East  by  U.S.  Route 
169  south  to  State  Route  9;  State  Route 
9  west  to  U.S.  Route  169;  U.S.  Route  169 
south  to  the  northern  Humboldt  County 
line;  the  Humboldt  County  line  east  to 
State  Route  17;  State  Route  17  south  to 
C54;  C54  east  to  U.S.  Route  69;  U.S. 
Route  69  south  to  the  northern  Hamilton 
County  line;  the  Hamilton  County  line 
west  to  R38;  R38  south  to  U.S.  Route  20; 
U.S.  Route  20  west  to  the  eastern  and 
southern  Webster  County  lines  to  U.S. 
Route  169;  U.S.  Route  169  south  to  El8; 
E18  west  to  the  eastern  Greene  County 
line;  the  Greene  County  line  south  to 
U.S.  Route  30; 

Bounded  on  the  South  by  U.S.  Route 
30  west  to  E53;  E53  west  to  N44;  N44 
north  to  U.S.  Route  30;  U.S.  Route  30 
west  to  U.S.  Route  71;  and 

Bounded  on  the  West  by  U.S.  Route 
71  north  to  the  Iowa-Minnesota  State 
line. 

The  following  grain  elevators,  located 
outside  of  the  above  contiguous 
geographic  area,  are  part  of  this 
geographic  area  assignment:  West 
Central  Coop,  Boxholm,  Boone  County 
(located  inside  Central  Iowa  Grain 
Inspection  Service,  Inc.'s,  area);  and 
West  Bend  Elevator  Co.,  Algona, 


Kossuth  County;  Stateline  Coop.,  Burt, 
Kossuth  County;  Gold-Eagle,  Goldfield, 
Wright  County;  and  North  Central  Coop, 
Holmes,  Wright  County  (located  inside 
D.  R.  Schaal  Agency's  area). 

2.  Opportunity  for  Designation 

Interested  persons,  including 
Jamestown,  Lincoln,  Memphis,  Omaha, 
Sioux  City,  and  Tischer,  are  hereby 
given  the  opportunity  to  apply  for 
designation  to  provide  official  services 
in  the  geographic  areas  specified  above 
under  the  provisions  of  section  7(f)  of 
the  Act  and  section  800.196(d)  of  the 
regulations  issued  thereunder. 
Designation  in  the  specified  geographic 
areas  is  for  the  period  beginning  April 
1,  2003,  and  ending  March  31,  2006. 
Persons  wishing  to  apply  for 
designation  should  contact  the 
Compliance  Division  at  the  address 
listed  above  for  forms  and  information. 

3.  Request  for  Comments 

GIPSA  also  is  publishing  this  notice 
to  provide  interested  persons  the 
opportimity  to  present  comments  on 
Jamestown,  Lincoln,  Memphis,  Omaha, 
Sioux  City  and  Tischer  official  agencies. 
Commenters  are  encouraged  to  submit 
pertinent  data  concerning  these  official 
agencies  including  information  on  the 
timeliness,  cost,  quality,  and  scope  of 
services  provided.  All  comments  must 
be  submitted  to  the  Compliance 
Division  at  the  above  address. 

Applications,  conmients,  and  other 
available  information  will  be  considered 
in  determining  which  applicant  will  be 
designated. 

Authority:  Pub.  L.  94-582,  90  Stat.  2867, 
as  amended  (7  U.S.C.  71  eX  seq.]. 

Dated:  August  13,  2002. 
Donna  Reifschneider, 

Administrator,  Grain  Inspection,  Packers  and 
Stockyards  Administration. 
[PR  Doc.  02-22083  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  3410-EN-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  the  Census 

Census  Advisory  Committees 

AGENCY:  Bureau  of  the  Census, 
Department  of  Commerce. 
ACTION:  Notice  of  public  meeting. 

summary:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Title  5,  United 
States  Code,  appendix  2,  section 
10(a){b),  the  Bureau  of  the  Census 
(Census  Bureau)  is  giving  notice  of  a 
joint  meeting  followed  by  separate  and 
concurrently  held  meetings  of  the 
Census  Advisory  Committees  (CACs)  on 
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the  African  American  Population,  the 
American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Hispanic  Population,  and  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations.  The  Committees  will 
address  issues  related  to  the  2010 
reengineered  decennial  census, 
including  the  American  Community 
Survey  and  other  related  decennial 
programs.  The  five  Census  Advisory 
Committees  on  Race  and  Ethnicity  vvill 
meet  in  plenary  and  concurrent  sessions 
on  October  2  and  3.  Last  minute  changes 
to  the  schedule  are  possible,  which 
could  prevent  us  from  giving  advance 
notification. 

DATES:  October  2-3,  2002.  On  October  2, 
the  meeting  will  begin  at  approximately 
8:15  a.m.  and  end  at  approximately  5:30 
p.m.  On  October  3,  the  meeting  will 
begin  at  approximately  8:15  a.m.  and 
end  at  approximately  5:30  p.m. 
ADDRESSES:  The  meeting  v»rill  be  held  at 
the  Alexandria  Hilton  Mark  Center 
Hotel,  5000  Seminary  Road,  Alexandria, 
Virginia  22311. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Green,  Committee  Liaison  Officer, 
Department  of  Commerce,  U.S.  Census 
Bureau,  Room  3627,  Federal  Office 
BuUding  3,  Washington,  DC  20233, 
telephone  301-763-2070,  TTY  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The  CACs 
on  the  African  American  Population, 
the  /American  Indian  and  Alaska  Native 
Populations,  the  Asian  Population,  the 
Hispanic  Population,  and  the  Native 
Hawaiian  and  Other  Pacific  Islander 
Populations  are  comprised  of  nine 
members  each.  The  Committees  provide 
an  organized  and  continuing  channel  of 
communication  between  the 
representative  race  and  ethnic 
populations  and  the  U.S.  Census 
Bureau.  The  Committee  provides  an 
outside  user  perspective  about  how 
research  and  design  plans  for  the  2010 
reengineered  deceimial  census,  the 
American  Community  Survey  and  other 
related  programs  realize  goals  and 
satisfy  needs  associated  with  these 
communities.  They  also  assist  the 
Census  Bureau  on  ways  that  census  data 
can  best  be  disseminated  to  diverse  race 
and  ethnic  populations  and  other  users. 

All  meetings  are  open  to  the  public. 
A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  questions  or 
statements  must  submit  them  in  writing 
to  the  Committee  Liaison  Officer,  named 
above,  at  least  three  days  before  the 
meeting.  Seating  is  available  to  the 
public  on  a  first-come,  first-served  basis. 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Committee 
Liaison  Officer. 

Dated:  August  28,  2002. 
Charles  Louis  Kincannon, 
Director,  Bureau  of  the  Census. 
[FR  Doc.  02-22323  Filed  8-30-02;  8:45  am] 
nUJNG  CODE  3S10-07-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Regulations  and  Procedures  Technical 
Advisory  Committee;  Notice  of 
Partially  Closed  Meeting 

The  Regulations  and  Procedures 
Technical  Advisory  Committee  (RPTAC) 
will  meet  September  17,  2002,  9  a.m.. 
Room  3884,  in  the  Herbert  C.  Hoover 
Building,  14th  Street  between 
Constitution  and  Pennsylvania 
Avenues,  NW.,  Washington,  DC.  The 
Committee  advises  the  Office  of  the 
Assistant  Secretary  for  Export 
Administration  on  implementation  of 
the  Export  Administration  Regulations 
(EAR)  and  provides  for  continuing 
review  to  update  the  EAR  as  needed. 

Agenda 

Public  Session 

1.  Opening  remarks  by  the  Chairman. 

2.  Presentation  of  papers  or  comments 
by  the  public. 

3.  Update  on  pending  regulations. 

4.  Discussion  of  TSR  MTOP  limit 
comments. 

5.  Discussion  of  Unverified  List. 

6.  Review  of  SNAP  2002  status. 

7.  Discussion  of  AES  regulations  & 
SED  recordkeeping  requirements. 

8.  Discussion  on  implementation  of 
CCL  User  Friendliness 
recommendations . 

9.  Updates  from  working  groups. 

Closed  Session 

10.  Discussion  of  matters  properly 
classified  under  Executive  Order  12958, 
dealing  with  the  U.S.  export  control 
program  and  strategic  criteria  related 
thereto. 

A  limited  number  of  seats  will  be 
available  for  the  public  session. 
Reservations  are  not  accepted.  To  the 
extent  that  time  permits,  members  of  the 
public  may  present  oral  statements  to 
the  Committee.  The  public  may  submit 
written  statements  at  any  time  before  or 
after  the  meeting.  However,  to  facilitate 
the  distribution  of  public  presentation 
materials  to  the  Committee  members, 
the  Committee  suggests  that  presenters 
forward  the  public  presentation 
materials  prior  to  the  meeting  to  the 


following  address:  Ms.  Lee  Ann 
Carpenter,  OSIES/EA/BIS  MS:  3876. 
U.S.  Department  of  Commerce,  14th  St. 
&  Constitution  Ave.,  NW.,  Washington, 
DC  20230. 

The  Assistant  Secretary  for 
Administration,  with  the  concurrence  of 
the  delegate  of  the  General  Counsel, 
formally  determined  on  February  12, 
2001,  pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended,  that  the  series  of  meetings  or 
portions  of  meetings  of  the  Committee 
and  of  any  Subcommittees  thereof 
dealing  with  the  classified  materials 
listed  in  5  U.S.C.  552b(c)(l)  shall  be 
exempt  from  the  provisions  relating  to 
public  meetings  found  in  section 
10(a)(1)  and  10(a)(3)  of  the  Federal 
Advisory  Committee  Act.  The  remaining 
series  of  meetings  or  portions  thereof 
will  be  open  to  the  public. 

For  more  information,  call  Lee  Ann 
Carpenter  at  (202)  482-2583. 

Dated:  August  27.  2002. 
Lee  Ann  Carpenter, 
Committee  Liaison  Officer. 
[FR  Doc.  02-22387  Filed  8-30-02:  8:45  ami 
8ILUNG  cooe  3610->rr-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation;  Opportunity  to  Request 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Conunerce. 
ACTION:  Notice  of  opportunity  to  request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  finding, 
or  suspended  investigation. 


Background 

Each  year  during  the  anniversary 
month  of  the  publication  of  an 
antidumping  or  countervailing  duty 
order,  finding,  or  suspension  of 
investigation,  an  interested  party,  as 
defined  in  section  771(9)  of  the  Tariff 
Act  of  1930,  as  amended,  may  request, 
in  accordance  with  section  351.213 
(2001)  of  the  Department  of  Commerce 
(the  Department)  Regulations,  that  the 
Department  conduct  an  administrative 
review  of  that  antidumping  or 
countervailing  duty  order,  finding,  or 
suspended  investigation. 

Opportunity  To  Request  a  Review 

Not  later  than  the  last  day  of 
September  2002,  interested  parties  may 
request  administrative  review  of  the 
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following  orders,  findings,  or  suspended     investigations,  with  anniversary  dates  in 

September  for  the  following  periods: 


Antidumping  Duty  Proceedings: 

Argentina:  Certain  Hot-Roiled  Cart>on  Steel  Flat  Products,  A-357-814  

Belarus:  Steel  Concrete  Reinforcing  Bars,  A-822-804  

Canada:  New  Steel  Rail,  Except  Light  Rail.  A-122-804  

Indonesia:  Steel  Concrete  Reinforcing  Bars,  A-560-811  

Italy:  Stainless  Steel  Wire  Rod,  A-475-820 

Japan:  Flat  Panel  Displays,  A-588-817 

Japan:  Stainless  Steel  Wire  Rod,  A-588-843  

Latvia:  Steel  Concrete  Reinforcing  Bars,  A  449  604  

Moldova:  Steel  Concrete  Reinforcing  Bars,  A-841-804 

Poland:  Steel  Concrete  Reinforcing  Bars,  A-455-803  

Republic  of  Korea:  Stainless  Steel  Wire  Rod,  A-580-829 

ReJMJblic  of  Korea:  Steel  Concrete  Reinforcing  Bars,  A-580-844 

Romania:  Certain  Hot-Rolled  Cartjon  Steel  Flat  Products,  A-485-806  

Soutti  Africa:  Certain  Hot-Rolled  Cartxxi  Steel  Flat  Products,  A-791-809  

Spain:  Stainless  Steel  Wire  Rod,  A-469-807 

Sweden:  Stainless  Steel  Wire  Rod,  A-401-e06  

Taiwan:  Stainless  Steel  Wire  Rod,  A-583-828 

The  People's  Republic  of  China:  Foundry  Coke,  A-570-862 

The  People's  Republic  of  China:  Freshwater  Crawfish  Tail  Meat,  A-570-848  .... 

The  Peojjie's  Republic  of  China:  Greige  Polyester/Cotton  Printcloth,  A-570-101 

The  Peojjle's  Republic  of  China:  Steel  Concrete  Reinforcing  Bars,  A-570-860  . 

Ukraine:,  SiKcomanganese,  A-823-805 

Ukraine:' Solid  Agricultural  Grade  Ammonium  Nitrate,  A-a23-810 

Ukraine:  Steel  Concrete  Reinforcing  Bars,  A-823-809  

Countervailing  Duty  Proceedings: 

Argentina:  Certain  Hot-Rolled  Cartwn  Steel  Flat  Products,  C-357-815  

Canada:  New  Steel  Rail,  Except  Ught  Rail,  C-122-805  

Italy:  Stainless  Steel  Wire  Rod,  C^75-821  

Suspenson  Agreements 

None. 


Period 


5/3/01 -fi/31/02 

1/30/01-8/31/02 

9/1/01-8/31/02 

1/30/01-8/31/02 

9/1/01-8/31/02 

9/1/01-8/31/02 

9/1/01-8/31/02 

1/30/01-8/31/02 

1/30/01-8/31/02 

1/30/01-8/31/02 

9/1/01-8/31/02 

1/30/01-8/31/02 

5/3/01-8/31/02 

5/3/01-8/31/02 

9/1/01-8/31/02 

9/1/01-6/31/02 

9/1/01-8/31/02 

3/8/01-8/31/02 

9/1/01-8/31/02 

9/1/01-8/31/02 

1/30/01-8/31/02 

9/17/01-8/31/02 

3/5/01-8/31/02 

1/30/01-8/31/02 

1/1/01-12/31/01 
1/1/01-12/31/01 
1/1/01-12/31/01 


In  accordance  with  section  351.213(b) 
of  the  regulations,  an  interested  party  as 
defined  by  section  771(9)  of  the  Act  may 
request  in  vmting  that  the  Secretary 
conduct  an  administrative  review.  For 
both  antidumping  and  coimtervailing 
duty  reviews,  the  interested  party  must 
specify  the  individual  producers  or 
exporters  covered  by  an  antidumping 
finding  or  an  antidumping  or 
countervailing  duty  order  or  suspension 
agreement  for  which  it  is  requesting  a 
review,  and  the  requesting  party  must 
state  why  it  desires  the  Secretary  to 
review  those  particular  producers  or 
exporters.  If  the  interested  party  intends 
for  the  Secretary  to  review  sales  of 
merchandise  by  an  exporter  (or  a 
producer  if  that  producer  also  exports 
merchandise  from  other  suppliers) 
which  were  produced  in  more  than  one 
country  of  origin  and  each  country  of 
origin  is  subject  to  a  separate  order,  then 
the  interested  party  must  state 
specifically,  on  an  order-by-order  basis, 
which  exporter(s)  the  request  is 
intended  to  cover. 

Six  copies  of  the  request  should  be 
submitted  to  the  Assistant  Secretary  for 
Import  Administration.  International 
Trade  Administration,  Room  1870,  U.S. 
Department  of  Commerce,  14th  Street  & 
Constitution  Avenue,  NW.,  Washington, 


IX  20230.  The  Department  also  asks 
parties  to  serve  a  copy  of  their  requests 
to  the  Office  of  Antidumping/ 
Countervailing  Enforcement,  Attention: 
Sheila  Forbes,  in  room  3065  of  the  main 
Commerce  Building.  Fiuther,  in 
accordance  with  section  351.303(f)(l)(i} 
of  the  regulations,  a  copy  of  each 
request  must  be  served  on  every  party 
on  the  Department's  service  list. 

The  Department  will  publish  in  the 
Federal  Register  a  notice  of  "Initiation 
of  Administrative  Review  of 
Antidumping  or  Countervailing  Duty 
Order,  Finding,  or  Suspended 
Investigation"  for  requests  received  by 
the  last  day  of  September  2002.  If  the 
Department  does  not  receive,  by  the  last 
day  of  September  2002,  a  request  for 
review  of  entries  covered  by  an  order, 
finding,  or  suspended  investigation 
listed  in  this  notice  and  for  the  period 
identified  above,  the  Department  will 
instruct  the  Customs  Service  to  assess 
antidumping  or  countervailing  duties  on 
those  entries  at  a  rate  equal  to  the  cash 
deposit  of  (or  bond  for)  estimated 
antidumping  or  countervailing  duties 
required  on  those  entries  at  the  time  of 
entry,  or  withdrawal  from  warehouse, 
for  consumption  and  to  continue  to 
collect  the  cash  deposit  previously 
ordered. 


This  notice  is  not  required  by  statute 
but  is  published  as  a  service  to  the 
international  trading  commimity. 

Dated:  August  27,  2002. 
Holly  A.  Kuga, 

Senior  Office  Director,  Group  II,  Office  4, 
Import  Administration . 
[FR  Doc.  02-22357  Filed  8-30-02;  8:45  am] 
BtUJNGCOOE  3S1(M>S-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Notice  of  Initiation  of  FIve-Year 
("Sunset")  Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  initiation  of  five-year 
("Sunset")  reviews. 

SUMMARY:  In  accordance  with  section 
751(c)  of  the  Tariff  Act  of  1930,  as 
amended  ("the  Act"),  the  Department  of 
Commerce  ("the  Department")  is 
automatically  initiating  five-year 
("sunset")  reviews  of  the  suspended 
investigations  listed  below,  The 
Intemational  Trade  Commission  ("the 
Commission")  is  publishing 
concurrently  with  this  notice  its  notice 


of  Institution  ofFive-Year  Reviews 
covering  these  same  suspended 
investigations. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Maeder  or  Martha  V.  Douthit, 
Office  of  Policy,  Import  Administration, 
Intemational  Trade  Administration, 
U.S.  Department  of  Commerce,  at  (202) 
482-3330  or  (202) 482-5050, 
respectively,  or  Mary  Messer,  Office  of 
Investigations,  International  Trade 
Commission,  at  (202)  205-3193. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  "Act"),  are  references  to 


the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  are  to  19 
CFR  part  351  (2001).  Pursuant  to 
sections  751(c)  and  752  of  the  Act.  an 
antidumping  ("AD")  or  countervailing 
duty  ("CVD")  order  will  be  revoked,  or 
the  suspended  investigation  will  be 
terminated,  unless  revocation  or 
termination  would  be  likely  to  lead  to 
continuation  or  recurrence  of  (1) 
diunping  or  a  countervailable  subsidy, 
and  (2)  material  injury  to  the  domestic 
industry. 

The  Department's  procedures  for  the 
conduct  of  sunset  reviews  are  set  forth 


in  19  CFR  351.218.  Guidance  on 
methodological  or  analytical  issues 
relevant  to  the  Department's  conduct  of 
sunset  reviews  is  set  forth  in  the 
Department's  Policy  Bulletin  98:3— 
Policies  Regardingthe  Conduct  of  Five- 
year  ("Sunset")  Reviews  of 
Antidumping  and  Countervailing  Duty- 
Orders;  Policy  Bulletin,  63  FR  18871 
(April  16,  1998)  {"Sunset  Policy 
Bulletin"). 

Background 

Initiation  of  Review 

In  accordance  with  19  CFR  351.218(c) 
we  are  initiating  sunset  reviews  of  the 
following  suspended  investigations: 


DOC  case  No. 


A-570-849 
A-821-808 
A-791-804 
A-823-808 


ITC  case  No. 


731-TA-753 
731-TA-754 
731-TA-755 
731-TA-756 


Country 


Product 


China  

Russia  

South  Africa 
Ukraine  


Cut-to  length  Carbon  Steel  Plate. 
Cut-to-length  Cartwn  Steel  Plate. 
Cut-to-length  Carbon  Steel  Plate. 
Cut-to-length  Carbon  Steel  Plate. 


Filing  Information 

As  a  courtesy,  we  are  making 
information  related  to  sunset 
proceedings,  including  copies  of  the 
Sunset  Regulations  (19  CFR  351.218) 
and  Sunset  Policy  Bulletin,  the 
Department's  schedule  of  sunset 
reviews,  case  history  information  (i.e., 
previous  margins,  duty  absorption 
determinations,  scope  language,  import 
volumes),  and  service  lists,  available  to 
the  public  on  the  Department's  simset 
Internet  website  at  the  following 
address:  "http://ia.ita.doc.gov/sunset/". 

All  submissions  in  these  sunset 
reviews  must  be  filed  in  accordance 
with  the  Department's  regulations 
regarding  format,  translation,  service, 
and  certification  of  documents.  These 
rules  can  be  found  at  19  CFR  351.303. 
Also,  we  suggest  that  parties  check  the 
Department's  sunset  website  for  any 
updates  to  the  service  lists  before  filing 
any  submissions.  The  Department  will 
make  additions  to  and/or  deletions  from 
the  service  lists  provided  on  the  sunset 
website  based  on  notifications  from 
parties  and  participation  in  these 
reviews.  Specifically,  the  Department 
will  delete  from  the  service  lists  all 
parties  that  do  not  submit  a  substantive 
response  to  the  notice  of  initiation. 

Because  deadlines  in  a  simset  review 
are,  in  many  instances,  very  short,  we 
urge  interested  parties  to  apply  for 
access  to  proprietary  information  under 
administrative  protective  order  ("APO") 
immediately  following  publication  in 
the  Federal  Register  of  the  notice  of 
initiation  of  the  simset  reviews.  The 
Department's  regulations  on  submission 


of  proprietary  information  and 
eligibility  to  receive  access  to  business 
proprietary  information  under  APO  can 
be  found  at  19  CFR  351.304-306. 

Information  Required  From  Interested 
Parties 

Domestic  interested  parties  (defined 
in  19  CFR  351.102)  wishing  to 
participate  in  these  sunset  reviews  must 
respond  not  later  than  15  days  after  the 
date  of  publication  in  the  Federal 
Register  of  the  notice  of  initiation  by 
filing  a  notice  of  intent  to  participate. 
The  required  contents  of  the  notice  of 
intent  to  participate  are  set  forth  at  19 
CFR  351.218(d)(l)(ii).  In  accordance 
with  the  Department's  regulations,  if  we 
do  not  receive  a  notice  of  intent  to 
participate  fi-om  at  least  one  domestic 
interested  party  by  the  15-day  deadline, 
the  Department  will  automatically 
terminate  the  suspended  investigations 
without  further  review. 

If  we  receive  an  order-specific  notice 
of  intent  to  participate  from  a  domestic 
interested  party,  the  Department's 
regulations  provide  that  all  parties 
wishing  to  participate  in  the  sunset 
review  must  file  substantive  responses 
not  later  than  30  days  after  the  date  of 
publication  in  the  Federal  Register  of 
the  notice  of  initiation.  The  required 
contents  of  a  substantive  response,  on 
an  order-specific  basis,  are  set  forth  at 
19  CFR  351.218(d)(3).  Note  that  certain 
information  requirements  differ  for 
respondent  and  domestic  interested 
parties.  Also,  note  that  the  Department's 
information  requirements  are  distinct 
from  the  Intemational  Trade 


Commission's  information 
requirements.  Please  consult  the 
Department's  regulations  for 
information  regarding  the  Department's 
conduct  of  sunset  reviews.'  Please 
consuh  the  Department's  regulations  at 
19  CFR  part  351  for  definitions  of  terms 
and  for  other  general  information 
concerning  antidumping  and 
countervailing  duty  proceedings  at  the 
Department. 

This  notice  of  initiation  is  being 
published  in  accordance  with  section 
751(c)  of  the  Act  and  19  CFR  351.218(c). 

Dated;  August  23,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-22355  Filed  8-30-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intemational  Trade  Administration 

[A-201-817] 

Oil  Country  TutHiiar  Goods  From 
Mexico:  Rescission  of  Antidumping 
Duty  Administrative  Review 

AGENCY:  Import  Administration, 
Intemational  Trade  Administration, 
Department  of  Commerce. 


'  A  number  of  parties  lommented  that  these 
interim-final  regulations  provided  insuffirifnl  time 
for  rebuttals  to  substantive  responses  to  a  notii  e  of 
initiation.  19  CFR  351.218(d)(4).  ,^s  pmvided  in  IM 
CFR  351.302(b).  the  Department  will  consider 
individual  requests  for  extension  of  that  five-day 
deadline  based  upon  a  showing  of  good  cause. 
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ACTION:  Notice  of  rescission  of 
Antidumping  Duty  Administrative 
Review. 

summary:  On  October  1,  2001,  the 
Department  of  Commerce  (the 
Department)  published  in  the  Federal 
Register  a  notice  announcing  the 
initiation  of  an  administrative  review  of 
the  antidumping  duty  order  on  oil 
country  tubular  goods  (OCTG)  from 
Mexico.  See  Initiation  of  Antidumping 
and  Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001).  The 
period  of  review  (FOR)  is  August  1, 
2000  to  July  31.  2001.  This  review  has 
now  been  rescinded  because  one  party 
requesting  the  review  withdrew  its 
request,  and  the  remaining  exporter 
named  in  the  request  for  review  had  no 
entries  for  consumption  of  subject 
merchandise  that  are  subject  to  review 
in  the  United  States  during  the  FOR. 
EFFECTIVE  DATE:  September  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Fhyllis  Hall  or  Abdelali  Elouaradia, 
Enforcement  Group  HI,  Office  8,  bnport 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Room  7866,  Washington, 
DC  20230;  telephone  (202)  482-1398  or 
(202)  482-1374  respectively. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act)  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Roimd 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are 
references  to  the  provisions  codified  at 
19  CFR  part  351  (2001). 

Scope  of  Review 

Imports  covered  by  this  review  are  oil 
country  tubular  goods,  hollow  steel 
products  of  circular  cross-section, 
including  oil  well  casing,  tubing,  and 
drill  pipe,  of  iron  (other  than  cast  iron) 
or  steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Fetroleum 
Institute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
scope  does  not  cover  casing,  tubing,  or 
drill  pipe  containing  10.5  percent  or 
more  of  chromium.  The  OCTG  subject  to 
this  order  are  currently  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  under  item 
numbers:  7304.29.10.10,  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 


7304.29.10.50,  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30. 
7304.29.20.40,  7304.29.20.50, 
7304.29.20.60,  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20. 
7304.29.30.30,  7304.29.30.40, 
7304.29.30.50.  7304.29.30.60, 
7304.29.30.80,  7304.29.40.10, 
7304.29.40.20,  7304.29.40.30. 
7304.29.40.40,  7304.29.40.50, 
7304.29.40.60,  7304.29.40.80. 
7304.29.50.15,  7304.29.50.30. 
7304.29.50.45,  7304.29.50.60. 
7304.29.50.75.  7304.29.60.15. 
7304.29.60.30,  7304.29.60.45, 
7304.29.60.60,  7304.29.60.75, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00,  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  is  dispositive. 

Tne  Department  has  determined  that 
couplings,  coupling  stock  and  drill  pipe 
are  not  within  the  scope  of  the 
antidimiping  order  on  OCTG  from 
Mexico.  See  Letter  to  Interested  Parties; 
Final  Affirmative  Scope  Decision, 
August  27, 1998.  See  Continuation  of 
Countervailing  and  Antidumping  Duty 
Orders  on  Oil  Country  Tubular  Goods 
From  Argentina,  Italy.  Japan,  Korea  and 
Mexico,  and  Partial  Revocation  of  Those 
Orders  From  Argentina  and  Mexico 
With  Respect  to  Drill  Pipe,  66  FR  38630. 
July  25,  2001. 

Background 

On  August  31,  2001,  North  Star  Steel 
Ohio  (petitioner),  a  division  of  North 
Star  Steel  Company,  requested  an 
administrative  review  of  Tubos  de 
Acero  de  Mexico  S.A.  (TAMSA),  a 
Mexican  producer  and  exporter  of 
OCTG,  with  respect  to  the  antidumping 
order  published  in  the  Federal  Register. 
See  Antidumping  Duty  Order:  Oil 
Country  Tubular  Goods  From  Mexico, 
60  FR  41055  (August  11,  1995). 
Additionally,  respondent  Hylsa.  S.A.  de 
C.V.  (Hylsa)  requested  that  the 
Department  conduct  an  administrative 
review  of  Hylsa.  We  initiated  the  review 
for  both  companies.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  66  FR  49924 
(October  1,  2001).  On  October  2,  2001. 
Hylsa  withdrew  its  request  and 
requested  that  the  Department  terminate 
the  review  with  respect  to  Hylsa.  On 
December  20,  2001,  the  Department 
issued  an  antidumping  duty 


questionnaire  to  TAMSA  for  the  FOR. 
On  January  8,  2002,  TAMSA 
resubmitted  its  no  consimiption  entry/ 
sales  certifications.  On  January  24,  2002, 
February  22.  2002.  March  18.  2002  and 
March  21,  2002.  TAMSA  submitted 
information  in  response  to  requests  for 
information  from  die  Department.  On 
January  18.  2002  and  February  8,  2002, 
we  received  comments  from  petitioner. 
These  conunents  are  discussed  below. 
On  August  14,  2002  and  August  15, 
2002,  the  Department  informed 
petitioners  of  its  intent  to  rescind  the 
review.  See  memos  to  file  dated  August 
15,  2002  and  August  16,  2002.  The 
Department  did  not  receive  any 
comments  from  petitioners. 
SUPPLEMENTARY  INFORMATION:  On 
October  5,  2001  TAMSA  claimed  that 
"it  did  not  directly  or  indirectly,  enter 
for  consumption,  or  sell,  export  or  ship 
for  entry  for  consimiption  in  the  United 
States  subject  merchandise  during  the 
period  of  review."  On  December  20, 
2002,  the  Department  issued  an 
antidumping  duty  questionnaire  to 
TAMSA  and  requested  that  TAMSA 
resubmit  its  no  consumption/entry/sales 
certification.  On  January  8,  2002, 
TAMSA  submitted  its  no  consumption/ 
entry/sales  certifications.  Petitioner 
subsequently  claimed  on  January  18, 
2002,  that  publicly  available  import  data 
from  the  Department's  IM-145  database 
showed  that  3,355  metric  tons  of 
seamless  OCTG  from  Mexico  entered 
the  United  States  during  the  period  of 
review.  Petitioner  asserted  that  TAMSA 
was  the  only  producer  of  seamless 
OCTG  in  Mexico.  Petitioner  requested 
that  the  Department  investigate  these 
transactions  to  determine  whether  this 
merchandise  is  subject  to  review.  After 
TAMSA  submitted  information  on 
certain  transactions,  on  February  8. 
2002,  petitioners  pointed  out  that  the 
transactions  did  not  account  for  the  total 
amoimt  of  seamless  OCTG  shown  in  the 
IM-145  database. 

The  Department  has  thoroughly 
investigated  U.S.  Customs  Service 
(Customs)  proprietary  information  for 
all  HTSUS  numbers  covered  by  the 
scope  of  this  review.  As  part  of  this 
investigation,  the  Department  requested 
additional  information  from  TAMSA  for 
two  entries.  See  Memo  to  the  File  dated 
February  12.  2002  and  February  26. 
2002.  TAMSA  submitted  the  requested 
information.  One  of  the  entries  was 
misclassified  and  the  other  entry  was  for 
testing  purposes.  On  May  2.  2002. 
Customs  confirmed  that  for  one  oJP  the 
entries.  TAMSA  was  the  manufacturer. 
This  was  the  entry  for  testing  purposes 
that  the  Department  had  previously 
investigated.  On  April  3,  2002.  the 


Department  sent  a  no  shipment  inquiry 
to  Customs.  On  April  19.  2002.  in 
response  to  the  no  shipment  inquiry. 
Customs  sent  a  list  of  entries  that  had 
not  been  liquidated.  The  Department 
reviewed  the  data  which  did  not  show 
any  additional  shipments  from  TAMSA 
other  than  entries  that  had  already  been 
investigated.  The  Department  has  not 
been  able  to  identify  any  other  entries 
for  consumption  from  TAMSA  during 
the  POR.  See  Memo  to  the  File  dated 
July  24,  2002.  Since  there  were  no 
entries  for  consumption  during  the  POR 
of  OCTG  from  TAMSA,  and  because 
Hylsa  timely  withdrew  its  request  for 
review,  we  are  rescinding  this  review  in 
accordance  with  the  Department's 
practice.  The  cash  deposit  rates  for  these 
firms  will  continue  to  be  the  rates 
established  in  the  most  recently 
completed  segment  of  this  proceeding. 

This  notice  is  issued  and  published  in 
accordance  with  section  777(i)  of  the 
Act  and  19  CFR  351.213(d)(4). 

Dated:  August  27,  2002. 
Joseph  A.  Spetrini, 
Acting  Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-22358  Filed  8-30-02;  8:45  am] 
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[I.D.  052802E] 

Small  Takaa  of  Marine  Mammala 
Incidental  to  Specified  Actlvltlea; 
Mlaalle  Launch  Operationa  from  San 
NIcolaa  laland,  CA 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  issuance  of  an 

incidental  harassment  authorization. 

summary:  hi  accordance  with  provisions 
of  the  Marine  Mammal  Protection  Act 
(MMPA)  as  amended,  notification  is 
hereby  given  that  an  Incidental 
Harassment  Authorization  (IHA)  to  take 
small  numbers  of  piimipeds  by 
harassment  incidental  to  missile  launch 
operations  from  the  western  end  of  San 
Nicolas  Island.  CA  (SNI)  has  been 
issued  to  the  U.S.  Navy,  Naval  Air 
Warfare  Center  Weapons  Division 
(NAWCWD),  Point  Mugu,  CA. 
DATES:  Effective  from  August  26,  2002, 
until  August  26,  2003. 
ADDRESSES:  The  application, 
authorization  and  a  list  of  references 
used  in  this  document  are  available  by 


writing  to  Donna  Wieting,  Chief,  Marine 
Mammal  Conservation  Division,  Office 
of  Protected  Resources,  NMFS,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910-3225,  or  by  telephoning  one  of 
the  contacts  listed  here.  Publications 
referenced  in  this  document  are 
available  for  viewing,  by  appointment 
diuring  regular  business  hours,  at  this 
address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kenneth  Hollingshead,  NMFS,  (301) 
713-2322,  ext.  128  or  Christina  Fahy, 
NMFS,  (562)  980-4023. 
SUPPLEMENTARY  INFORMATION: 

Background 

Sections  101(a)(5)(A)  and  (D)  of  the 
MMPA  (16  U.S.C.  1361  et  seq.)  direct 
the  Secretary  of  Commerce  to  allow, 
upon  request,  the  incidental,  but  not 
intentional  taking  of  small  numbers  of 
marine  mammals  by  U.S.  citizens  who 
engage  in  a  specified  activity  (other  than 
commercial  fishing)  within  a  specified 
geographical  region  if  certain  findings 
are  made  and  either  regulations  are 
issued  or,  if  the  taking  is  limited  to 
harassment,  notice  of  a  proposed 
authorization  is  provided  to  the  public 
for  review. 

Permission  for  incidental  takings  may 
be  granted  if  NMFS  finds  that  the  taking 
will  have  no  more  than  a  negligible 
impact  on  the  species  or  stock(s)  and 
will  not  have  an  unmitigable  adverse 
impact  on  the  availability  of  the  species 
or  stock{s)  for  subsistence  uses  and  that 
the  permissible  methods  of  taking  and 
requirements  pertaining  to  the 
monitoring  and  reporting  of  such  taking 
are  set  forth. 

NMFS  has  defined  "negligible 
impact"  in  50  CFR  216.103  as  "an 
impact  resulting  from  the  specified 
activity  that  cannot  be  reasonably 
expected  to,  and  is  not  reasonably  likely 
to,  adversely  affect  the  species  or  stock 
through  effects  on  aimual  rates  of 
recruitment  or  survival." 

Subsection  101(a)(5)(D)  of  the  MMPA 
established  an  expedited  process  by 
which  citizens  of  the  United  States  can 
apply  for  an  authorization  to 
incidentally  take  small  numbers  of 
marine  mammals  by  harassment.  The 
MMPA  defines  "harassment"  as: 

...any  act  of  pursuit,  torment,  or  annoyance 
which  (i)  has  the  potential  to  injure  a  marine 
mammal  or  marine  mammal  stock  in  the  wild 
(Level  A  harassment);  or  (ii)  has  the  potential 
to  disturb  a  marine  mammal  or  marine 
mammal  stock  in  the  wild  by  causing 
disruption  of  behavioral  patterns,  including, 
but  not  limited  to,  migration,  breathing, 
nursing,  breeding,  feeding,  or  sheltering 
(Level  B  harassment). 

Subsection  101(a)(5)(D)  establishes  a 
45-day  time  limit  for  NMFS  review  of 


an  application  followed  by  a  30-day 
public  notice  and  comment  period  on 
any  proposed  authorizations  for  the 
incidental  harassment  of  small  numbers 
of  marine  mammals.  Within  45  days  of 
the  close  of  the  comment  period,  NMFS 
must  either  issue  or  deny  issuance  of 
the  authorization. 


Summary  of  Request 

On  April  9,  2002,  NMFS  received  an 
application  from  the  Naval  Air  Weapons 
Station,  China  L,ake  (NAWS)  requesting 
an  authorization  for  the  harassment  of 
small  numbers  of  three  species  of 
marine  mammals  incidental  to  target 
missile  launch  operations  conducted  by 
NAWCWD  on  SNI.  one  of  the  Channel 
Islands  in  the  Southern  California  Bight. 
These  operations  may  occur  at  any  time 
during  the  year  depending  on  test  and 
training  requirements  and 
meteorological  and  logistical 
limitations.  On  occasion,  two  or  three 
launches  may  occur  in  quick  succession 
on  a  single  day.  In  2001.  NAWCWD 
conducted  9  launches  of  Vandal  and 
similar  sized  targets  and  3  launches  of 
subsonic  targets  from  SNI.  NAWS' 
request  for  an  authorization  to 
incidentally  harass  small  numbers  of 
marine  mammals  on  SNI  in  2002  and 
2003  anticipates  15  laimches  of  Vandal 
(or  similar  sized)  vehicles  from  the 
Alpha  Launch  Complex  on  SNI  and  5 
laimches  of  smaller  subsonic  missiles 
and  targets  for  one  year  from  either  the 
Alpha  Launch  Complex  or  Building  807 
commencing  in  August  2002.  A  detailed 
description  of  the  operations  is 
contained  in  the  application  (NAWS, 
2002)  which  is  available  upon  request 
(see  ADDRESSES). 

Measurement  of  Airborne  Sound  Levels 

The  types  of  sounds  discussed  in 
NAWS'  IHA  application  are  airborne 
and  impulsive.  For  this  reason,  the 
applicant  has  referenced  both  pressure 
and  energy  measurements  for  sound 
levels.  For  pressure,  the  sound  pressure 
level  (SPL)  is  described  in  terms  of 
decibels  (dB)  re  micro-Pascal  (micro-Pa), 
and  for  energy,  the  sound  exposure  level 
(SEL)  is  described  in  terms  of  dB  re 
micro-Pa2  -second.  In  other  words,  SEL 
is  the  squared  instantaneous  sound 
pressure  over  a  specified  time  interval, 
where  the  sound  pressure  is  averaged 
over  5  percent  to  95  percent  of  the 
duration  of  the  sound  (in  this  case,  one 
second). 

Airborne  noise  measurements  are 
usually  expressed  relative  to  a  reference 
pressure  of  20  micro-Pa,  which  is  26  dB 
above  the  underwater  soimd  pressure 
reference  of  1  micro-Pa.  However,  the 
conversion  from  air  to  water  intensities 
is  more  involved  than  this  (Buck,  1995) 
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and  beyond  the  scope  of  this  document. 
Also,  airborne  sounds  are  often 
expressed  as  broadband  A-weighted 
sound  levels  (dBA).  A-weighting  refers 
to  frequency-dependent  weighting 
:foctors  applied  to  sound  in  accordance 
with  the  sensitivity  of  the  human  ear  to 
different  frequencies.  While  it  is 
unknown  whether  the  pinniped  ear 
responds  similarly  to  the  human  ear,  a 
study  by  C.  Malme  (pers.  commun.  to 
NMFS,  March  5,  1998)  found  that  for 
predicting  noise  effects,  A-weighting  is 
better  than  unweighted  pressure  levels 
because  the  pinniped's  highest  hearing 
sensitivity  is  at  higher  frequencies  than 
that  of  humans.  As  a  result,  whenever 
possible,  NMFS  provides  both  A- 
weighted  and  imweighted  sound 
pressure  levels;  where  not  specified  for 
in-air  sounds,  A-weighting  is  implied 
(ANSI.  1994).  In  this  document,  all 
sound  levels  have  been  provided  with 
A-weighting. 

Description  of  the  Specified  Activity 

Target  missile  laimches  from  SNI  are 
used  to  support  test  and  training 
activities  associated  with  operations  on 
the  Sea  Range  off  Point  Mugu,  CA.  SNI 
is  under  the  land  management 
responsibility  of  NAWS;  however, 
planned  missile  and  other  target 
laimches  are  conducted  by  NAWCWD. 
In  general,  two  types  of  launch  vehicles 
are  used,  the  Vandal  and  the  smaller 
subsonic  missiles  and  targets.  Other 
vehicles  used  would  be  similar  in  size 
and  weight  or  slightly  smaller  and 
would  have  characteristics  generally 
similar  to  the  Vandal. 

Vandal  Target  Missiles 

The  Vandal  target  missile  is  a 
relatively  large,  air-breathing  (ramjet) 
vehicle  with  no  explosive  warhead  that 
is  designed  to  provide  a  realistic 
simulation  of  the  mid-course  and 
terminal  phase  of  a  supersonic  anti-ship 
cruise  missile.  These  missiles  are  7.7 
meters  (m)  (25.2  feet  (ft))  in  length  with 
a  mass  at  launch  of  3,674  kilograms  (kg) 
(8,100  lbs)  including  the  solid 
propellant  booster.  There  are  variants  of 
the  Vandal;  they  all  have  the  same 
dimensions,  but  differ  in  their 
operational  range.  The  Vandals  are 
remotely  controlled,  non-recoverable 
missiles.  These  and  most  other  targets 
are  launched  from  a  land-based  launch 
site  (hereafter  referred  to  as  Alpha 
Laimch  Complex)  on  the  west-central 
part  of  SNI.  The  Alpha  Launch  Complex 
is  192  m  (630  ft)  above  sea  level  and  is 
approximately  2  kilometers  (km)(1.25 
miles  (mi))  from  the  nearest  pinniped 
haul-out  site.  Launch  trajectories  from 
Alpha  Launch  Complex  vary  from  a 
near-vertical  liftoff,  crossing  the  west 


end  of  SNI  at  an  altitude  of 
approximately  3,962  m  (13,000  ft)  to  a 
nearly  horizontal  liftoff,  crossing  the 
west  end  of  SNI  at  an  altitude  of 
approximately  305  m  (1,000  ft). 

Vandal  launches  produce  the 
strongest  noise  source  originating  from 
aircraft  or  missiles  in  flight  over  SNI 
beaches.  Sound  measurements  were 
collected  during  two  Vandal  launches  in 
1997  and  1999  and  are  reported  in 
Burgess  and  Greene  (1998)  and  Greene 
(1999).  Greene  (1999)  reported  that 
received  A-weighted  SPL  were  found  to 
range  from  123  dB  (re  20  micro-Pa)  (SEL 
of  126  dB  re  20  micro-Pa2  -sec)  at  945 
m  (3,100  ft)  to  136  dB  (re  20  jiPa)  (SEL 
of  131  dB  re  20  micro-Pa2  -sec)  at  370 
m  (1,215  ft).  The  most  intense  sound 
exposure  occurred  during  the  first  0.3  to 
1.9  seconds  after  launch. 

Subsonic  Targets  and  Other  Missiles 

The  subsonic  targets  and  other 
missiles  are  small  unmanned  aircraft 
that  are  launched  using  jet-assisted  take- 
off (JATO)  rocket  bottles.  Once 
launched,  they  continue  offshore  where 
they  are  used  in  training  exercises  to 
simulate  various  types  of  subsonic 
threat  missiles  and  aircraft.  The  larger 
target,  BQM-34,  is  7  m  (23  ft)  long  and 
has  a  mass  of  approximately  1,134  kg 
(2,500  lbs)  plus  the  JATO  bottle.  The 
smaller  BQM-74,  is  420  centimeters 
(cm)  (165.5  inches  (in))  long  and  has  a 
mass  of  approximately  250  kg  (550  lbs) 
plus  the  JATO  bottle.  Other  types  of 
small  missiles  that  may  be  laimched 
include  the  Exocet,  Tomahawk,  and 
Rolling  Airframe  Missile  (RAM).  All  of 
these  smaller  targets  are  launched  bom 
either  the  Alpha  Laimch  Complex  or 
from  Building  807,  a  second  launch  site 
on  the  west  end  of  SNI.  Building  807  is 
approximately  10  m  (30  ft)  above  sea 
level  and  accommodates  several  fixed 
and  mobile  launchers  that  range  from  30 
m  (98  ft)  to  150  m  (492  ft)  from  the 
nearest  shoreline.  For  these  smaller 
missiles,  launch  trajectories  from 
Building  807  range  from  6  to  45  degrees 
and  cross  over  the  nearest  beach  at 
altitudes  from  9  to  183  m  (30  to  600  ft). 

Sound  measurements  were  collected 
from  the  launch  of  a  BQM-34S  at  Naval 
Air  Station,  Point  Mugu  (NAS)  in  1997. 
Burgess  and  Greene  (1998)  found  that 
for  this  launch,  the  A-weighted  SPL 
ranged  from  92  dB  (re  20  micro-Pa)  (SEL 
of  102.2  dB  re  20  micro-Pa2  -sec)  at  370 
m  (1,200  ft)  to  145  dB  (re  20  micro-Pa) 
(SEL  of  142.2  dB  re  20  micro-Pa2  -sec) 
at  15  m  (50  ft).  These  estimates  are 
approximately  20  dB  lower  than  that  of 
a  Vandal  launch  at  similar  distances 
(Greene,  1999). 


General  Launch  Operations 

Aircraft  and  helicopter  flights 
between  NAS  on  the  mainland,  the 
airfield  on  SNI  and  the  target  sites  in  the 
Sea  Range  will  be  a  routine  part  of  any 
plaimed  launch  operation.  These 
operational  flights  do  not  pass  at  low 
level  over  the  beaches  where  pinnipeds 
are  expected  to  be  hauled  out.  In 
addition,  movements  of  persoimel  are 
restricted  near  the  launch  sites  2  hours 
prior  to  a  launch,  no  personnel  are 
allowed  on  the  western  end  of  SNI 
during  Vandal  launches,  and  various 
environmental  protection  restrictions 
exist  near  the  island's  beaches  during 
other  times  of  the  year. 

Comments  and  Responses 

On  July  1,  2002  (67  FR  44180),  NMFS 
published  a  notice  of  receipt  and  a  30- 
day  public  comment  period  was 
provided  on  the  application  and 
proposed  authorization.  Comments  were 
received  from  the  Marine  Mammal 
Commission  (MMC). 

MMPA  Concerns 

Comment  1 :  The  MMC  believes  that 
NMFS'  efforts  to  redefine  Level  B 
harassment  administratively  to  include 
only  "biologically  significant" 
disturbance  is  ill-advised  and  contrary 
to  the  statutory  definition  of  the  term.  In 
this  regard,  the  MMC  refers  NMFS  to 
letters  bom.  the  MMC  dated  December  7, 

2000,  January  26,  2001,  and  February  7, 

2001,  for  a  more  complete  discussion  of 
this  issue. 

Response:  A  definition  of  Level  B 
harassment  is  provided  in  50  CFR  216.3 
and  stated  previously  in  this  document. 
The  current  interpretation  of  this 
regulatory  definition  by  NMFS,  as 
applied  to  incidental  takings,  is  that  one 
or  more  pinnipeds  blinking  its  eyes, 
lifting  or  turning  its  head,  or  moving  a 
few  feet  along  the  beach  as  a  result  of 
a  human  activity  should  not  be 
considered  a  "take"  under  the  MMPA 
definition  of  harassment.  As  stated  by 
NMFS  previously  (see  66  FR  9291, 
February  7,  2001),  if  the  only  reaction  to 
the  activity  on  the  part  of  the  marine 
mammal  is  within  the  normal  repertoire 
of  actions  that  are  required  to  carry  out 
the  "behavioral  pattern",  NMFS 
considers  the  activity  not  to  have  caused 
an  incidental  disruption  of  the 
"behavioral  pattern",  provided  the 
animal's  reaction  is  not  otherwise 
significant  due  to  length  or  severity,  and 
therefore  the  reaction  is  not  considered 
a  take  by  Level  B  harassment.  As  stated 
by  NMFS  previously  (see  66  FR  41834. 
August  9.  2001),  in  50  CFR  17.3,  the 
U.S.  Fish  and  Wildlife  Service  (USFWS) 
defines  harassment  as:  "...  actions  that 


create  the  likelihood  of  injiuy  to  listed 
species  to  such  an  extent  as  to 
significantly  disrupt  normal  behavior 
patterns  which  include,  but  are  not 
limited  to,  breeding,  feeding,  and 
sheltering."  NMFS  supports  such  a 
definition  when  marine  mammals  are 
taken  incidental  to  the  conduct  of 
missile  lavmches.  NMFS  believes  that 
interpretation  of  the  definition  of  Level 
B  harassment  to  include  every  potential 
or  possible  reaction  is  inappropriate  for 
the  issuance  of  IHAs  since  the  reaction 
does  not  have  important  biological 
context  and  would  needlessly  increase 
the  affected  universe  of  individuals  and 
activities  in  potential  violation  of  the 
MMPA  unless  holding  an  MA  or  a 
Letter  of  Authorization  issued  imder 
section  101(a)(5)(A)  of  the  MMPA. 

In  addition,  NMFS'  decision  to  issue 
or  deny  an  IHA  request  is  based  on  the 
best  scientific  evidence  available 
showing  that  the  total  taking  by  the 
specified  activity  during  the  specified 
time  period  will  have  a  negligible 
impact  on  species  or  stocks  of  marine 
mammals  and  will  not  have  an 
unmitigable  adverse  impact  on  the 
availability  of  those  species  or  stocks  of 
marine  mammals  intended  for 
subsistence  uses.  In  the  Determinations 
section  of  this  document,  NMFS  states 
that  it  has  determined  that  the  short- 
term  impact  of  the  activities  will  result, 
at  worst,  in  a  temporary  modification  in 
behavior  by  certain  species  and  that  this 
behavioral  modification,  or  change,  is 
expected  to  have  a  negligible  impact  on 
the  animals.  Where  negligible  impact  is 
defined  in  regulation  (50  CFR  216.103) 
as:  "an  impact  resulting  from  the 
specified  activity  that  cannot  be 
reasonably  expected  to,  and  is  not 
reasonably  likely  to,  adversely  affect  the 
species  or  stock  through  effects  on 
annual  rates  of  recruitment  or  survival". 

Comment  2:  The  MMC  recommends 
that  NMFS,  if  it  has  not  already  done  so, 
consult  with  the  Navy  to  determine 
whether  it  would  be  appropriate  to  seek 
a  more  comprehensive,  5-year 
authorization  for  harassment,  and  other 
possible  types  of  taking,  imder  section 
101(a)(5)(A)  of  the  MMPA,  rather  than 
separate,  1-year  authorizations,  under 
section  101(a)(5)(D)  of  the  Act. 

Response:  The  Navy  applied  for  the 
IHA,  under  section  101(a)(5)(D)  of  the 
MMPA,  in  order  to  be  in  compliance 
with  the  law  diiring  implementation  of 
its  2002-2003  SNI  launch  schedule. 
NAWCWD  is  planning  to  submit  an 
application  for  a  5-year  authorization, 
under  section  101(a)(5)(A)  of  the  MMPA 
in  the  near  future. 


Endangered  Species  Act(ESA)  Concerns 

Comment  3:  The  MMC  recommends 
that  NMFS.  if  it  has  not  afready  done  so, 
advise  the  applicant  to  consult  with  the 
USFWS  concerning  the  need  for  an 
authorization  to  take  small  numbers  of 
sea  otters  incidental  to  the  proposed 
activities. 

Response:  Under  the  authority  of 
Public  Law  99-625,  the  USFWS 
established  an  experimental  population 
of  California  sea  otters  at  SNI.  In  1985, 
the  ESA  was  amended  to  allow  for  the 
establishment  of  this  experimental 
population  of  California  sea  otters  on 
SNI  (H.R.  1027  Committee  Report,  May 
15, 1985).  As  part  of  these  1985 
amendments,  section  5(c)  describes  the 
status  of  the  experimental  sea  otter 
population  under  the  ESA.  This  section 
includes  a  limited  exception  to  section 
7  consultations  for  agency  actions 
proposed  to  be  carried  out  directly  by  a 
military  department  and  occurring 
within  the  California  sea  otter 
translocation  zone.  This  limited 
exception  means  that  for  purposes  of 
defense-related  actions  within  the  SNI 
translocation  zone,  sea  otters  in  the 
experimental  population  shall  be  treated 
as  if  it  was  proposed  for  listing  under 
the  ESA  and  therefore  subject  to  the 
informal  consultation  process  under 
section  7(a)(4)  of  the  ESA.  The  Navy  has 
consulted  with  USFWS  regarding  the 
take  of  sea  otters  incidental  to  missile 
launch  operations  on  SNI.  However,  no 
takes  of  sea  otters  are  expected  as  a 
result  of  launch  activities. 

Mitigation  Concerns 

Comment  4:  The  MMC  recommends 
that  any  authorization  issued  to  the 
applicant  specify  that,  if  a  mortality  or 
serious  injury  of  a  seal  or  sea  lion  occurs 
which  appears  to  be  related  to  target 
launch  activities,  operations  be 
suspended  while  the  Service  determines 
whether  steps  can  be  taken  to  avoid 
further  injtiries  or  mortalities  or  whether 
an  incidental  take  authorization  imder 
section  101(a)(5)(A)  of  the  MMPA  to 
cover  such  taking  is  needed. 

Response:  NMFS  has  no  authority  to 
suspend  missile  launch  operations. 
Such  authority  is  under  the  jurisdiction 
of  the  Department  of  the  Navy  and  is  not 
within  the  jurisdiction  of  the  Secretary 
of  Commerce.  The  IHA  authorizes  the 
unintentional  incidental  take  of  marine 
mammals  in  connection  with  specified 
activities  and  prescribes  methods  of 
taking  and  other  means  of  reducing 
potential  adverse  impacts  on  the  species 
or  stocks  and  their  habitats.  Therefore, 
NMFS  does  have  the  authority  to 
suspend  the  incidental  harassment 
authorization  if:  (1)  the  conditions  and 


requirements  prescribed  in  the 
authorization  are  not  being  substantially 
complied  with;  or  (2)  the  authorized 
taking,  either  individually  or  in 
combination  with  other  authorizations, 
is  having,  or  may  have,  more  than  a 
negligible  impact  on  the  species  or 
stock.  Because  taking  a  marine  mammal 
by  mortality  or  serious  injury  incidental 
to  missile  launch  activities  from  SNI  is 
not  authorized  by  this  incidental 
harassment  authorization,  the 
authorization  for  incidental  harassment 
may  be  suspended  if  a  mortality  or 
serious  injury  of  a  seal  or  sea  lion  is 
determined  to  be  related  to  missile 
launch  activities.  Prior  to  suspension  of 
an  incidental  harassment  authorization 
NMFS  must  satisfy  the  statutory 
requirement  of  notice  and  public 
comment,  under  section  101(a)(5)(C)  of 
the  MMPA,  unless  NMFS  determines 
that  an  emergency  exists  that  poses  a 
significant  risk  to  the  well-being  of  the 
species  or  stock(s)  concerned.  The  level 
of  risk  would  depend  on  the  level  of 
taking,  the  status  of  the  affected  stock(s), 
and  the  likelihood  of  additional 
mortality  or  serious  injury  takings.  The 
IHA  issued  to  NAWCWD  contains  the 
following  mitigation  measure  related  to 
morality  and  serious  injury:  If  injurious 
or  lethal  take  is  discovered  during 
monitoring,  launch  procedure  and 
monitoring  methods  must  be  reviewed 
(in  cooperadon  with  NMFS)  and 
appropriate  changes  made  prior  to  the 
next  launch. 

Monitoring  Concerns 

Comment  5:  The  MMC  recommends 
that  prior  to  issuing  the  requested 
authorization,  NMFS  should  be  satisfied 
that  the  applicant's  monitoring  program 
is  sufficient  to  detect  the  effects  of  the 
proposed  target  launches,  including  any 
mortality  and/or  serious  injury  that 
results  from  startle  responses  or 
stampedes,  on  entire  haul-out 
agsegations. 

Response:  The  Navy's  proposed  video 
monitoring  program  provides  the  best 
compromise  between  the  desire  to 
conduct  detailed  surveys  of  the  haul -out 
areas  for  mortality  and/or  serious  injury, 
and  the  logistical  limitations  and  further 
risks  in  conducting  such  surveys.  Due  to 
the  physical  characteristics  of  many  of 
the  haul-out  areas,  only  observers 
looking  directly  down  at  the  rear  of  the 
areas,  or  from  close  offshore,  would  be 
able  to  detect  injured  or  dead  animals  in 
these  groups.  After  much  discussion 
with  biologists  with  many  years  of 
experience  observing  the  pinnipeds  on 
SNI,  the  Navy  concluded  that  such 
attempts  to  survey  the  haul-out  groups 
at  close  range  prior  to  and  following 
launches  was  undesirable  on  the  basis 
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that  such  searches  would  result  in 
significant  disturbance  to  the  pinnipeds, 
and  greater  risk  of  the  types  of  injury  the 
Navy  is  attempting  to  minimize.  In 
addition,  safety  considerations  limit 
access  to  the  area  before  launches.  Also, 
there  eu^e  sensitive  biological  and 
cultural  resources  in  the  haul-out  areas 
that  cannot  be  disturbed  (special 
restrictions  are  in  place  to  limit 
personnel  movements  near  the  beaches). 
SNI  has  been  owned  and  operated  by 
the  Navy  for  more  than  50  years  and  the 
island  has  been  used  previously  for 
missile  and  target  launches.  Despite  this 
history  of  use,  the  Navy  is  not  aware  of 
any  data  to  suggest  that  there  has  been 
an  increase  in  the  mortality  rates  for 
those  pinniped  species  hauling  out  on 
SNI.  In  addition,  surveys  suggest  that  by 
far  the  greatest  source  of  mortality  for 
pinnipeds  on  the  island  are  El  Ni-no 
events.  The  Navy  will  be  using  three  hi- 
resolution  video  cameras  (one  of  which 
has  full  remote  tilt,  pan,  and  zoom 
capabilities),  and  two  portable  cameras, 
to  monitor  the  haul-out  groups.  The 
Navy  believes  these  cameras  will 
provide  the  least  invasive  means  of 
assessing  the  pinnipeds'  responses  to 
target  missile  launches,  and  the  most 
practicable  means  to  detect  the 
(unlikely)  occurrence  of  injured  or  dead 
pinnipeds  following  a  launch. 

Description  of  Habitat  and  Marine 
Mammals  Afiiected  by  the  Activity 

A  detailed  description  of  the  Channel 
Islands/southern  California  Bight 
ecosystem  and  its  associated  marine 
mammals  can  be  found  in  several 
documents  (Le  Boeuf  and  Brownell, 
1980;  Bonnell  et  al.,  1981;  Lawson  et  al., 
1980;  Stewart,  1985;  Stewart  and 
Yochem.  2000;  Sydeman  and  Allen. 
1999)  and  is  not  repeated  here. 

Marine  Mammals 

Many  of  the  beaches  in  the  Channel 
Islands  provide  resting,  molting  or 
breeding  places  for  species  of  pinnipeds 
including:  northern  elephant  seals 
(Mirounga  angustirostris),  harbor  seals 
(Phoca  vitulina),  California  sea  lions 
(Zalophus  californianus),  northern  fur 
seals  (Callorhinus  ursinus),  and  Steller 
sea  lions  (Eumetopias  jubatus).  On  SNI. 
three  of  these  species,  northern  elephant 
seals,  harbor  seals,  and  California  sea 
lions,  can  be  expected  to  occur  on  land 
in  the  area  of  the  proposed  activity 
either  regularly  or  in  large  numbers 
during  certain  times  of  the  year. 
Descriptions  of  the  biology  and    ■ 
distribution  of  these  three  species  and 
others  in  the  region  can  be  found  in 
Stewart  and  Yochem  (2000,  1994). 
Sydeman  and  Allen  (1999),  Barlow  et  al. 
(1993),  Lowry  et  al.  (1996),  Schwartz 


(1994),  Lowry  (1999)  and  several  other 
documents  (Barlow  et  al.,  1997;  NMFS, 
2000;  NMFS,  1992;  Koski  et  al,  1998; 
Gallo-Reynoso,  1994;  Stewart  et  al., 
1987).  Please  refer  to  those  documents 
and  the  application  for  further 
information  on  these  species. 

Potential  Effects  of  Target  Missile 
Launches  and  Associated  Activities  on 
Marine  Mammals 

Sounds  generated  by  the  launches  of 
Vandal  target  missiles  and  smaller 
subsonic  targets  and  missiles  (BQM-34 
or  BQM-74  type)  as  they  depart  sites  on 
SNI  towards  operational  areas  in  the 
Point  Mugu  Sea  Range  have  the 
potential  to  take  marine  mammals  by 
harassment.  Taking  by  harassment  will 
potentially  result  from  these  launches 
when  pinnipeds  on  the  beaches  near  the 
launch  sites  are  exposed  to  the  sounds 
produced  by  the  rocket  boosters  and  the 
high-speed  passage  of  the  missiles  as 
they  depart  the  island  on  their  routes  to 
the  Sea  Range.  Extremely  rapid 
departure  of  the  Vandal  and  smaller 
targets  means  that  pinnipeds  would  be 
exposed  to  increased  sound  levels  for 
very  short  time  intervals  (i.e.,  a  few 
seconds).  Noise  generated  from  aircraft 
and  helicopter  activities  associated  with 
the  launches  may  provide  a  potential 
secondary  source  of  marine  mammal 
harassment.  The  physical  presence  of 
aircraft  could  also  lead  to  non-acoustic 
effects  on  marine  mammals  involving 
visual  or  other  cues.  There  are  no 
anticipated  effects  from  human  presence 
on  the  beaches,  since  movements  of 
personnel  are  restricted  near  the  launch 
sites  two  hours  prior  to  launches  for 
safety  reasons. 

Reactions  of  pinnipeds  on  the  western 
end  of  SNI  to  Vandal  target  launches 
have  not  been  well-studied,  but  based 
on  studies  of  other  rocket  launch 
activities  and  their  effects  on  pinnipeds 
in  the  Channel  Islands  (Stewart  et  al., 
1993).  anticipated  impacts  can  be 
predicted.  In  general,  other  studies  have 
shown  that  responses  of  pinnipeds  on 
beaches  to  acoustic  disturbance  arising 
from  rocket  and  target  missile  launches 
are  highly  variable.  This  variability  may 
be  due  to  many  factors,  including 
species,  age  class,  and  time  of  year. 
Among  species,  northern  elephant  seals 
seem  very  tolerant  of  acoustic 
disturbances  (Stewart,  1981),  whereas 
harbor  seals  (particularly  outside  the 
breeding  season)  seem  more  easily 
disturbed.  Research  and  monitoring  at 
Vandenberg  Air  Force  Base  found  that 
prolonged  or  repeated  sonic  booms,  very 
strong  sonic  booms  or  sonic  booms 
accompanying  a  visual  stimulus,  such 
as  a  passing  aircraft,  are  most  likely  to 
stimulate  seals  to  leave  the  haul-out  area 


and  move  into  the  water.  During  three 
launches  of  Vandal  missiles  from  SNI, 
California  sea  lions  near  the  launch 
track  line  were  observed  from  video 
recordings  to  be  disturbed  and  to  flee 
(both  up  and  down  the  beach)  from  their 
former  resting  positions.  Launches  of 
the  smaller  BQM-34  targets  from  NAS 
have  not  normally  resulted  in  harbor 
seals  leaving  their  haul-out  area  at  the 
mouth  of  Mugu  Lagoon,  which  is 
approximately  3.2  km  (2  mi)  from  the 
launch  site.  An  Exocet  missile  launched 
from  the  west  end  of  SNI  appeared  to 
cause  far  less  disturbance  to  hauled  out 
California  sea  lions  than  Vandal 
launches.  Given  the  variability  in 
pinniped  response  to  acoustic 
disturbance,  the  Navy  conservatively 
assumes  that  biologically  significant 
disturbance  (i.e.  takes  by  harassment) 
will  sometimes  occur  upon  exposure  to 
launch  sounds  with  SEL's  of  100  dBA 
(re  20  micro-Pa2  -sec)  or  higher. 

From  Lawson  et  al.  (1998),  the  Navy 
determined  a  conservative  estimate  of 
the  SEL  at  which  temporary  threshold 
shift  (TTS)  (Level  B  harassment)  may  be 
elicited  in  harbor  seals  and  California 
sea  lions  (SEL  of  145  dB  re  20  micro-Pa2 
-sec)  and  northern  elephant  seals  (SEL 
of  165  dB  re  20  micro-Pa2  -sec).  The 
sound  levels  necessary  to  elicit  mild 
TTS  in  captive  California  sea  lions  and 
harbor  seals  exposed  to  impulse  noises, 
such  as  sonic  booms,  were  tens  of 
decibels  higher  (Bowles  et  al.,  1999) 
than  sound  levels  measured  during 
Vandal  launches  (Burgess  and  Greene, 
1998;  Greene,  1999).  This  evidence,  in 
combination  with  the  known  sound 
levels  produced  by  missiles  launched 
from  SNI  (described  later  in  this 
document),  suggests  that  no  pinnipeds 
will  be  exposed  to  TTS-inducing  SELs 
during  planned  launches. 

Based  on  modeling  of  sound 
propagation  in  a  bee  field  situation. 
Burgess  and  Greene  (1998)  data  were 
used  by  the  Navy  to  predict  that  Vandal 
target  launches  from  SNI  could  produce 
a  lOQ-dBA  acoustic  contour  that 
extends  an  estimated  4,263  m  (13,986  ft) 
perpendicular  to  its  launch  track.  In 
other  words.  Vandal  target  laimch 
sounds  are  predicted  to  exceed  the  SEL 
(100  dBA)  disturbance  criteria  out  to  a 
distance  of  4,263  m  (13,986  ft)  from  the 
Alpha  Launch  Complex.  Northern 
elephant  seals,  harbor  seals,  and 
California  sea  lions  haul  out  in  areas 
within  the  perimeter  of  this  100-dBA 
contour  for  Vandal  launches.  For  BQM- 
34  launches  from  Alpha  Launch 
Complex,  the  Navy  assumes  that  the  100 
dBA  contour  extends  an  estimated  1,372 
m  (4,500  ft),  perpendicular  to  its  launch 
track  (C.  Malme,  Engineering  and 
Scientific  Services,  Hingham,  MA, 


impublished  data).  Along  the  launch 
track  and  ahead  of  the  BQM-34,  the  100 
dBA  contour  extends  a  shorter  distance 
(549  m  or  1,800  ft).  For  the  smaller 
BQM-74  and  Exocet  missiles,  the  Navy 
predicts  that  the  100  dBA  contours  will 
be  smaller  still.  The  free  field  modeling 
scenario  used  to  predict  these  acoustic 
contours  does  not  account  for 
transmission  losses  caused  by  wind, 
intervening  topography,  and  variations 
in  launch  trajectory  or  azimuth. 
Therefore,  the  predicted  100  dBA 
contours  may  be  smaller  at  certain 
beach  locations  and  for  different  launch 
trajectories. 

In  general,  the  extremely  rapid 
departure  of  the  Vandal  and  smaller 
targets  means  that  pinnipeds  could  be 
exposed  to  increased  soimd  levels  for 


very  short  time  intervals  (a  few  seconds) 
potentially  leading  to  alert  and  startle 
responses  from  individuals  on  haul  out 
sites  in  the  vicinity  of  launches.  Since 
preliminary  observations  of  the 
responses  of  pinnipeds  to  Vandal 
laimches  at  SNI  have  not  shown  injury, 
mortality,  or  extended  biological 
disturbance,  the  Navy  anticipates  that 
the  effects  of  the  plaimed  target 
laimches  will  have  no  more  than  a 
negligible  impact  on  pirmiped 
populations. 

Given  that  this  activity  will  happen 
infrequently,  and  will  produce  only 
brief,  rapid-onset  sounds,  it  is  unlikely 
that  piimipeds  hauled  out  on  beaches  at 
the  western  end  of  SNI  will  exhibit 
much,  if  any.  habituation  to  target 
missile  launch  activities.  In  addition, 


the  infrequent  and  brief  nature  of  these 
sounds  will  cause  masking  for  not  more 
than  a  very  small  fraction  of  the  time 
(usually  less  than  2  seconds  per  launch) 
during  any  single  day.  Therefore,  the 
Navy  assumes  that  these  occasional  and 
brief  episodes  of  masking  will  have  no 
significant  effects  on  the  abilities  of 
pinnipeds  to  hear  one  another  or  to 
detect  natural  environmental  sounds 
that  may  be  relevant  to  the  animals. 

Numbers  of  Marine  Mammals  Expected 
to  Be  Taken  by  Harassment 

NAWS  estimates  that  the  following 
numbers  of  marine  mammals  may  be 
subject  to  Level  B  harassment,  as 
defined  in  50  CFR  216.3: 


Species  by  MMPA  Stock  Designation 


Minimum  Atxjn- 

dance  Estimate  of 

Stock' 


Northem  Elephant  Seal  (Califomia  Stock)  

Hartxw  Seal  (Calltomia  Stock) 

Califomia  Sea  Lion  (U.S.  Stock)  

Northem  Fur  Seal  (San  Miguel  Stock)  

iProm  199^2000  NMFS  Marine  Mammal  Stock  Assessment  Reports. 


51,625 

27,962 

109.854 

2,336 


Harassment 

Takes  in 

2002/2003 


<2.390 

<457 

10,086 

3 


Effects  of  Target  Missile  Launches  and 
Associated  Activities  on  Subustence 
Needs 

There  are  no  subsistence  uses  for 
these  pinniped  species  in  Califomia 
waters,  and.  thus,  there  are  no 
anticipated  effects  on  subsistence  needs. 

Effects  of  Target  Missile  Launches  and 
Associated  Activities  on  Marine 
Mammal  Habitat  on  SNI 

Diiring  the  effectiveness  period  of  this 
IHA,  harbor  seals.  Califomia  sea  lions, 
and  northem  elephant  seals  will  use 
various  beaches  around  SNI  as  places  to 
rest,  molt,  and  breed.  These  beaches 
consist  of  sand  (e.g.,  Red  Eye  Beach), 
rock  ledges  (e.g..  Phoca  Beach)  and 
rocky  cobble  (e.g.,  Vizcaino  Beach).  The 
pinnipeds  do  not  feed  when  hauled  out 
on  these  beaches,  and  the  airborne 
launch  sounds  will  not  persist  in  the 
water  near  the  island  for  more  than  a 
few  seconds.  Therefore,  the  Navy  does 
not  expect  that  laimch  activities  will 
have  any  impact  on  the  food  or  feeding 
success  of  these  animals.  The  solid 
rocket  booster  from  the  Vandal  target 
and  the  JATO  bottles  from  the  BMQs  are 
jettisoned  shortly  after  launch  and  fall 
into  the  sea  west  of  SNI.  While  it  is 
theoretically  possible  that  one  of  these 
boosters  might  instead  land  on  a  beach, 
the  probability  of  this  occurring  is  very 
low.  Fuel  contained  in  the  boosters  and 
JATO  bottles  is  consumed  rapidly  and 
completely,  so  there  would  be  no  risk  of 
contamination  even  if  a  booster  or  bottle 


did  land  on  the  beach.  Overall,  the 
proposed  target  missile  launches  and 
associated  activities  are  not  expected  to 
cause  significant' impacts  on  habitats  or 
on  food  sources  used  by  pinnipeds  on 
SNI. 

Mitigation 

To  avoid  additional  harassment  to  the 
pinnipeds  on  beach  haul  out  sites  and 
to  avoid  any  possible  sensitizing  or 
predisposing  of  pinnipeds  to  greater 
responsiveness  towards  the  sights  and 
sounds  of  a  launch,  NAWCWD  Point 
Mugu  will  limit  its  activities  near  the 
beaches  in  advance  of  launches. 
Existing  safety  protocols  for  Vandal 
launches  provide  a  built-in"  mitigation 
measure.  That  is,  personnel  are 
normally  not  allowed  near  any  of  the 
pinniped  beaches  close  to  the  flight 
track  on  the  western  end  of  SNI  within 
two  hours  prior  to  a  launch.  Where 
practicable,  NAWCWD  Point  Mugu  will 
adopt  the  following  additional 
mitigation  measures  when  doing  so  will 
not  compromise  operational  safety 
requirements  or  mission  goals:  (1)  The 
Navy  will  limit  launch  activities  during 
piimiped  pupping  seasons,  particularly 
harbor  seal  pupping  season;  (2)  the 
Navy  will  not  launch  target  missiles  at 
low  elevation  (under  305  m  (1,000  ft)) 
on  launch  azimuths  that  pass  close  to 
beach  haul-out  site(s);  (3)  the  Navy  will 
avoid  multiple  target  launches  in  quick 
succession  over  haul-out  sites. 


especially  when  young  pups  are 
present;  and,  (4)  the  Navy  will  limit 
launch  activities  during  the  night. 

Monitoring 

As  part  of  its  application,  NAWS 
provided  a  proposed  monitoring  plan, 
similar  to  that  adopted  for  the  2001- 
2002  IHA  (see  66  FR  41834,  August  9, 
2001),  for  assessing  impacts  to  marine 
mammals  from  Vandal  and  smaller 
subsonic  target  and  missile  launch 
activities  on  SNI.  This  monitoring  plan 
is  described  in  their  application 
(NAWS,  2002). 

The  Navy  will  conduct  the  following 
monitoring  during  2002-2003: 

Land-Based  Monitoring 

In  conjunction  with  a  biological 
contractor,  the  Navy  will  continue  its 
land-based  monitoring  program  to 
assess  effects  on  the  three  common 
pirmiped  species  on  SNI:  northem 
elephant  seals,  harbor  seals,  and 
California  sea  lions.  This  monitoring 
would  occur  at  three  different  sites  of 
varying  distance  from  the  launch  site 
before,  during,  and  after  each  launch. 
The  monitoring  would  be  via  digital 
video  cameras. 

During  the  day  of  each  missile  launch, 
the  observer  would  place  three  digital 
video  cameras  overlooking  chosen  haul 
out  sites.  Each  camera  would  be  set  to 
record  a  focal  subgroup  within  the  haul 
out  aggregation  for  a  maximum  of  4 
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hours  or  as  permitted  by  the  videotape 
capacity. 

Following  each  launch,  all  digital 
recordings  will  be  transferred  to  DVDs 
for  analysis.  A  DVD  player/computer 
with  high-resolution  freeze- frame  and 
jog  shuttle  will  be  used  to  facilitate 
distance  estimation,  event  timing,  and 
characterization  of  behavior.  Details  of 
analysis  methods  can  be  found  in  LGL 
Ltd.  Environmental  Research  Associates 
et  al.  (LGL,  2002). 

Acoustical  Measurements 

Diuing  each  launch,  the  Navy  would 
obtain  calibrated  recordings  of  the  levels 
•and  characteristics  of  the  received 
launch  sounds.  Acoustic  data  would  be 
acquired  using  three  Autonomous 
Terrestrial  Acoustic  Recorders  (ATAR) 
at  three  different  sites  of  varying 
distances  from  the  target's  fUght  path. 
ATARs  can  record  soimds  for  extended 
periods  (dependent  on  sampling  rate) 
without  intervention  by  a  technician, 
giving  them  the  advant^e  over 
traditional  digital  audio  tape  (DAT) 
recorders  should  there  be  prolonged 
launch  delays  of  as  long  as  10  hours. 
Insofar  as  possible,  acoustic  recording 
locations  would  correspond  with  the 
sites  where  video  monitoring  is  taking 
place.  The  collection  of  acoustic  data 
would  provide  information  on  the 
magnitude,  characteristics,  and  duration 
of  sounds  that  pinnipeds  may  be 
exposed  to  during  a  launch.  In  addition, 
the  acoustic  data  can  be  combined  with 
the  behavioral  data  collected  via  the 
land-based  monitoring  program  to 
determine  if  there  is  a  dose-response 
relationship  between  received  soimd 
levels  and  pinniped  behavioral 
reactions.  Once  collected,  sound  files 
will  be  transferred  onto  compact  discs 
(GDs)  and  sent  to  the  acoustical 
contractor  for  sound  analysis. 

For  further  details  regarding  the 
installation  and  calibration  of  the 
acoustic  instruments  and  analysis 
methods  refer  to  LGL  (2002). 

Reportiiig  Requirements 

Under  the  IHA,  NAWS  will  provide 
an  initial  report  on  activities  to  NMFS 
after  the  first  90  days  of  the 
authorization  period.  This  report  will 
siunmarize  the  timing  and  nature  of  the 
launch  operation(s),  summarize 
pinniped  behavioral  observations,  and 
estimate  the  amoimt  and  nature  of  all 
takes  by  harassment  or  in  other  ways.  In 
the  event  that  any  cases  of  piimiped 
mortality  are  determined  by  trained 
biologists  to  result  from  laimch 
activities,  this  information  will  be 
reported  to  NMFS  immediately. 

A  draft  final  technical  report  will  be 
submitted  to  NMFS  120  days  prior  to 


the  expiration  of  the  IHA.  This  technical 
report  will  provide  full  docimientation 
of  methods,  results,  and  interpretation 
of  all  monitoring  tasks  for  launches 
during  the  first  6  months  of  the  IHA 
period,  plus  preliminary  information  for 
launches  during  months  7  and  8. 

The  revised  final  technical  report, 
including  all  monitoring  results  during 
the  authorization,  will  be  due  90  days 
after  the  end  of  the  1-year  IHA  period. 

ESA 

NAWS  has  not  requested  the  take  of 
any  listed  species  nor  is  any  listed 
species  under  NMFS  juris(Uction 
expected  to  be  impacted  by  these 
activities.  Therefore,  NMFS  has 
determined  that  a  section  7  consultation 
imder  the  ESA  is  not  required  at  this 
time. 

National  Environmental  Policy  Act 
(NEPA) 

In  accordance  with  section  6.01  of  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA)  Adininistrative 
Order  216-6  (Environmental  Review 
Procedures  for  Implementing  the 
National  Environmental  Policy  Act , 
May  20, 1999),  NMFS  has  analyzed  both 
the  context  and  intensity  of  this  action 
and  determined,  based  on  a 
programmatic  NEPA  assessment 
conducted  on  the  impact  of  NMFS' 
rulemaking  for  the  issuance  of  IHAs  (61 
FR  15884;  April  10, 1996);  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Adverse  Impact 
conducted  by  NMFS  on  this  action  in 
2001;  the  NAWCWD's  March,  2002 
Final  Enviroimiental  Impact  Statement 
to  assess  the  effects  of  its  ongoing  and 
proposed  operations  in  the  Sea  Range  of 
Point  Mugu;  and  the  content  and 
analysis  of  NAWS's  2002  request  for  an 
IHA  that  the  proposed  issuance  of  this 
IHA  to  NAWS  by  NMFS  wUl  not 
individually  or  cimiulatively  result  in  a 
significant  impact  on  the  quality  of  the 
human  environment  as  defined  in  40 
cm  1508.27.  Therefore,  based  on  this 
analysis,  the  action  of  issuing  an  IHA  for 
these  activities  meets  the  definition  of  a 
"Categorical  Exclusion"  as  defined 
under  NOAA  Administrative  Order 
216-6  and  is  exempted  from  further 
environmental  review. 

Coastal  Zone  Management  Act 
Consistency 

On  February  14,  2001,  by  a 
unanimous  vote,  the  State  of  California 
Coastal  Commission  concluded  that, 
with  the  monitoring  and  mitigation 
commitments  the  Navy  has  incorporated 
into  their  various  testing  and  training 
activities  on  the  Point  Mugu  Sea  Range, 
including  activities  on  SNI,  and 


including- the  commitment  to  enable 
continuing  Commission  staff  review  of 
finalized  monitoring  plans  and  ongoing 
monitoring  results,  the  activities  are 
consistent  with  the  marine  resources, 
environmentally  sensitive  habitat  and 
water  quality  policies  (Sections  30230, 
30240,  and  30231)  of  the  California 
Coastal  Act. 

Determinatioiis 

Based  on  the  evidence  provided  in  the 
application,  the  several  NEPA 
documents,  and  this  document,  and 
taking  into  consideration  the  comments 
submitted  on  the  application  and 
proposed  authorization  notice,  NMFS 
has  determined  that  there  will  be  no 
more  than  a  n^ligible  impact  on  marine 
mamimals  from  the  issuance  of  the 
harassment  authorization  to  NAWCWD 
Point  Mugu.  NMFS  is  assured  that  the 
short-term  impact  of  conducting  missile 
laimch  operations  from  SNI  in  the 
Channel  Islands  off  southern  California 
will  result,  at  worst,  in  a  temporary 
modification  in  behavior  by  certain 
species  of  pinnipeds.  While  behavioral 
modifications  may  be  made  by  these 
species  as  a  result  of  launch  activities, 
this  behavioral  change  is  expected  to 
have  no  more  than  a  negligible  impact 
on  the  piimiped  species  and  stocks. 

Since  the  number  of  potential 
harassment  takings  of  northern  elephant 
seals,  harbor  seals,  California  sea  lions, 
and  northern  fur  seals  is  estimated  to  be 
small,  no  take  by  injmy  and/or  death  is 
anticipated,  and  the  potential  for 
temporary  or  permanent  hearing 
impairment  is  low  and  will  be  avoided 
throiigh  the  incorporation  of  the 
mitigation  measiues  mentioned  in  this 
docimient  and  required  imder  the  IHA, 
NMFS  has  determined  that  the 
requirements  of  section  101(a)(5)(D)  of 
the  MMPA  have  been  met  and  the 
authorization  can  be  issued. 

Authorization 

NMFS  has  issued  an  IHA  to 
NAWCWD  Point  Mugu  for  15  launches 
of  Vandal  (or  similar)  missiles  and  5 
launches  of  smaller  subsonic  targets 
from  San  Nicolas  Island,  CA  for  a  1-year 
period,  provided  the  mitigation, 
monitoring,  and  reporting  requirements 
described  in  this  document  and  the  IHA 
are  imdertaken. 

Dated:  August  26,  2002.  - 

David  Cottinghaiii, 

Deputy  Director,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22351  Filed  8-30-02;  8:45  am] 
NLUNG  COOE  3S10-22-S 
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DEPARTMENT  OF  COMMERCE 

National  Ocaanic  and  Atmoaptwric 
Adminlatration 

[I.D.  082702G] 

GuK  of  Mexico  Flaliery  Management 
Council;  Public  Itoeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meeting. 


summary:  The  Gulf  of  Mexico  Fishery 
Management  Coimcil  (Coimcil)  will 
convene  a  public  meeting  of  the  Reef 
Fish  Stock  Assessment  Panel  (RFSAP). 
DATES:  This  meeting  will  begin  at  9  a.m. 
on  Tuesday,  September  17,  and 
conclude  by  12  noon  on  Friday, 
September  20,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  NMFS  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL. 

FOR  FURTHER  INFORMATION  CONTACT: 
Steven  Atran,  Population  Dynamics 
Statistician,  Gulf  of  Mexico  Fishery 
Management  Coimcil,  3018  U.S. 
Highway  301  North,  Suite  1000,  Tampa, 
FL  33619;  telephone:  813-228-2815. 
SUPPLEMENTARY  INFORMATION:  The 
RFSAP  will  convene  to  review  stock 
assessments  on  the  status  of  the  red 
grouper  and  yellowedge  grouper  stocks 
in  the  Gulf  of  Mexico.  These  stock 
assessments  were  prepared  by  the 
NMFS  and  will  be  presented  to  the 
RFSAP.  The  last  red  grouper  assessment 
was  made  in  1999.  In  October  2000, 
NMFS  declared  red  grouper  to  be 
overfished  based  on  the  1999 
assessment  plus  additional  analyses 
requested  by  the  RFSAP.  hi  July  2002. 
the  Council  approved  a  red  grouper 
rebuilding  plan,  which  is  being 
submitted  to  NMFS  for  review,  approval 
and  implementation.  There  have  been 
no  previous  assessments  of  yellowedge 
grouper,  and  the  status  of  the  stock  is 
unknown. 

The  RFSAP  is  composed  of  biologists 
who  are  trained  in  the  specialized  field 
of  population  dynamics.  They  advise 
the  Coimcil  on  the  status  of  stocks  and, , 
when  necessary,  recommend  a  level  of 
acceptable  biological  catch  (ABC) 
needed  to  prevent  overfishing  or  to 
effect  a  recovery  of  an  overfished  stock. 
They  may  also  recommend  catch 
restrictions  needed  to  attain 
management  goals. 

Based  on  its  review  of  the  red  grouper 
and  yellowedge  grouper  stock 
assessments,  the  RFSAP  may 
recommend  whether  to  declare  the 


stocks  overfished  and/or  undergoing 
overfishing,  and  may  recommend  a 
range  of  acceptable  biological  catch 
(ABC)  for  2003.  The  RFSAP  may  also 
recommend  n^anagement  measures  to 
achieve  the  ABC. 

The  conclusions  of  the  RFSAP  will  be 
reviewed  by  the  Council's  Standing  and 
Special  Reef  Fish  Scientific  and 
Statistical  Committee  (SSC). 
Socioeconomic  Panel  (SEP),  and  Reef 
Fish  Advisory  Panel  (REAP)  at  meetings 
to  be  held  in  October,  2002.  Red  grouper 
is  a  component  of  the  shallow-water 
grouper  complex  (which  consists  of  red 
grouper,  gag,  yellowfin  grouper,  black 
grouper,  scamp,  yellowmouth  grouper, 
rock  hind,  and  red  hind).  Yellowedge 
grouper  is  a  component  of  the  deep- 
water  grouper  complex  (which  consists 
of  misty  grouper,  snowy  grouper, 
yellowedge  grouper,  warsaw  grouper, 
speckled  hind,  and,  after  the  shallow- 
water  grouper  quota  is  filled,  scamp). 
The  Coimcil  may  set  year  2003  total 
allowable  catches  (TAG)  as  well  as  other 
management  measures  for  the  red 
grouper  component  of  the  shallow-water 
grouper  complex  and  the  yellowedge 
grouper  component  of  the  deep-water 
grouper  complex  at  its  meeting  in  Key 
Largo.  FL  on  November  12-15,  2002. 

Although  other  non-emergency  issues 
not  on  the  agendas  may  come  before  the 
RFSAP  for  discussion,  in  accordance 
with  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act, 
those  issues  may  not  be  the  subject  of 
formal  action  during  these  meetings. 
Actions  of  the  RFSAP  will  be  restricted 
to  those  issues  specifically  identified  in 
the  agendas  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  Section  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  action  to 
address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Anne  Alford  at  the  above  address  by 
September  10.  2002. 

Dated:  August  27,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Serxice. 
[FR  Doc.  02-22353  Filed  8-30-^)2:  8:45  am] 
BILLING  COOE  3610-23-6 


DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Infonnation  Administration 

Docket  No.  020816196-2196-01 

Request  for  Comments  on  the  Court 
Documents  Exception  to  ttie  Electronic 
Signatures  in  Global  and  National 
Commerce  Act 

AGENCY:  National  Telecommunications 
and  Information  Administration  (NTIA). 
U.S.  Department  of  Commerce 
ACTION:  Notice,  Request  for  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act.  Pub.  L.  No.  106-229, 
coclified  at  15  U.S.C.  §§  7001  et  seq. 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  §  7001(a). 
Sections  103  (a)  and  (b)  of  the  Act. 
however,  provide  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding  probate  and 
domestic  law  matters;  state  commercial 
law;  consumer  law  covering  utility 
services,  real  property  defaults  and 
foreclosures,  and  insurance  benefits; 
product  recall  notices;  and  hazardous 
materials  papers.  Section  103  of  the  Act 
also  requires  the  Secretary  of 
Commerce,  through  the  Assistant     * 
Secretary  for  Communications  and 
Information,  to  review  the  operation  of 
these  exceptions  to  evaluate  whether 
they  continue  to  be  necessary  for 
consumer  protection,  and  to  make 
recommendations  to  Congress  based  on 
this  evaluation.  15  U.S.C.  §  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
on  ihe  court  documents  and  records 
exception  to  ESIGN.  See  15  U.S.C. 
§  7003(b)(1).  NTIA  will  publish  sepaiate 
notices  requesting  comment  on  the 
other  exceptions  listed  in  section  103  of 
the  ESIGN  Act.' 

DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  November  4,  2002. 
ADDRESSES:  Written  comments  should 
be  submitted  to  Josephine  Scarlett. 
National  Telecommunications  and 
Information  Administratipn,  14th  Street 


'  Comments  submitted  in  response  to  Fedfrni 
Register  notices  requesting  comment  on  Ihe  other 
exceptions  to  ESIGN  will  be  c:onsidered  as  part  of 
the  same  section  103  evaluation  ond  not  as  a 
separate  review  of  the  Act. 
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and  Constitution  Ave.,  N.W., 
Washington,  DC  20230.  Paper 
submissions  should  include  a  three  and 
half  inch  computer  diskette  in  HTML, 
ASCn,  Word,  or  WordPerfect  format 
(please  specify  version).  Diskettes 
should  be  labeled  with  the  name  and 
organizational  affiliation  of  the  filer,  and 
the  name  of  the  word  processing 
program  used  to  create  the  document.  In 
the  alternative,  comments  may  be 
submitted  electronically  to  the 
following  electronic  mail  address: 
esignstudy-ctdocsdntia.doc.gov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  about  this  request  for 
comment,  contact:  Josephine  Scarlett, 
Attorney,  Office  of  the  Chief  Counsel, 
NTIA,  Room  4713,  14th  Street  and 
Constitution  Ave.,  N.W.,  Washington, 
DC  20230,  telephone  (202)  482-1816  or 
electronic  mail:jscarlett@ntia.doc.gov. 
Media  inquiries  should  be  directed  to 
the  Office  of  Public  Affairs,  National 
Telecommunications  and  Information 
Administration,  at  (202)  482-7002. 
SUPPLEMENTARY  INFORMATION: 

ElectTonic  Signatures  in  Global  and 
National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat.  464  (2000),  to  facilitate  the  use 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  imcertainty  about  the  validity  of 
contracts  entered  into  electronically. 
Section  101  requires,  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 
provide  that  the  requirements  of  section 
101  shall  not  apply  to  contracts  and 
records  governed  by  statutes  and 
regulations  regarding:  court  documents 
and  records;  probate  and  domestic  law 
matters;  state  commercial  law; 
consimier  law  covering  utility  services, 
real  property  defaults  and  foreclosures, 
and  insurance  benefits;  product  recall 
notices;  and  hazardous  materials 
documents. 

The  statutory  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
court  dociunents  and  notices  is  found  in 
section  103(b)  of  the  Act: 

Sec.  103.  [15  U.S.C.  7003]  Specific 
Exceptions. 

•  •  *  * 

(b)  Additional  Exceptions. —  The 
provisions  of  section  101  shall  not  apply 
to— 


(1)  court  orders  or  notices,  or  official 
court  documents  (including 
briefs.pleadings,  and  other  writings) 
required  to  be  executed  in  connection 

with  court  proceedings; 

*  *  *  * 

The  statutory  language  requiring  the 
Assistant  Secretary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  section  103  exceptions  to  the 
ESIGN  Act  is  found  in  section  103(c)(1) 
of  the  Act  as  set  forth  below. 

(c)  Review  of  Exceptions. — 

(1)  Evaluation  required. — ^The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
Communications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act,  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Federal  and  State  Court  Electronic 
Document  Systems 

Over  the  last  few  years,  federal  and 
state  courts  have  established  a 
substantial  number  of  electronic 
systems  for  filing  and  public  access  to 
coiirt  documents.  The  federal  courts 
have  been  a  leader  in  this  area,  with  the 
establishment  of  the  Case  Management/ 
Electronic  Case  Files  (CM/ECF)  system. 
Through  this  system,  attorneys  can  file 
court  documents  from  their  offices; 
judges,  court  staff,  attorneys  and  the 
public  have  immediate  access  to  most  of 
those  documents.  Currently,  nine 
district  courts  and  twenty-five 
bankruptcy  courts  accept  electronic 
filings.  Over  the  next  several  years, 
additional  coiuts  are  expected  to  do  so. 
As  of  July  2002,  more  than  15,000 
attorneys  and  others  have  filed  coiut 
documents  over  the  Internet.  The 
federal  courts  have  over  3  million  cases, 
containing  many  millions  of  dociunents, 
available  to  the  public  over  the  Internet. 
See  Administrative  Office  of  the  Courts, 
Case  Management  and  Electronic  Case 
Files  (CM/ECF),  available  at  http:// 
www.uscoiuts.gov/cmecf/ 
cmecf faqs.html. 

State  courts  have  also  followed  the 
trend  set  by  the  federal  courts  by 
allowing  public  access  to  court 
dociunents,  and  some  states  also  have 
developed  online  filing  and  coiut 
document  management  systems.  A 
report  of  the  Maryland  Judiciary's 
Committee  on  Access  to  Court  Records, 
released  July  5,  2002,  states  that  17 
percent  (or  9  states)  of  all  states  employ 


some  type  of  computer  access  to  court 
records,  while  31  percent  offer  "limited- 
to-substantial"  fi-ee  or  inexpensive  web 
access  to  court  records.  See  "State  and 
Federal  Policy  on  Electronic  Access  to 
Court  Records,"  Subcommittee  on 
Access  to  Court  Records,  at  2,  available 
aflittp://www.courts.state.md.us/access/ 
finalreport2-05 .  pdf . 

The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
the  exceptions  set  out  in  section  103  of 
the  Act  to  determine  whether  the 
exceptions  continue  to  be  necessary  for 
the  protection  of  consiuners,  and  to 
submit  a  report  to  Congress  on  the 
results  of  the  evaluation  no  later  than 
June  30,  2003.  The  Assistant  Secretary 
for  Commimications  and  Information  is 
the  chief  administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
telecommunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 
policy. 

The  ESIGN  Section  103  evaluation  of 
the  court  dociunents  exception  is 
intended  to  evaluate  the  current  state  of 
federal  and  state  court  electronic  filing 
systems  and  electronic  access  for  public 
access  in  preparation  to  report  to 
Congress  regarding  whether  the 
exception  remains  necessary  for  the 
protection  of  consumers.  The  purpose  of 
this  evaluation  is  not  to  review  or 
analyze  federal  and  state  court 
regulations  and  rules  for  the  purpose  of 
recommending  changes  to  the 
regulations,  but  rather  to  advise 
Congress  of  the  state  of  law,  practice, 
and  procedure  regarding  this  issue. 
Comments  filed  in  response  to  this 
Notice  should  not  be  considered  to  have 
a  connection  with  or  impact  on  federal 
and  state  court  procedures  or 
rulemaking  proceedings. 

Invitation  to  Comment 

NTIA  requests  that  interested  parties, 
including  members  of  the  bar,  courts 
and  consumer  representatives,  submit 
written  comment  on  any  issue  of  fact, 
law,  or  policy  that  may  assist  in  the 
evaluation  of  the  court  documents  and 
records  exception  required  by  section 
103(c).  We  invite  comment  on  ESIGN 
generally  to  assist  in  evaluating  the 
narrower  issues  associated  with  the 
substantive  law  governing  the 
exception.  The  following  questions  are 
intended  to  provide  guidance  as  to  the 
specific  subject  areas  expected  to  be 
examined  as  a  part  of  the  evaluation. 
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Commenters  are  invited  to  discuss  any 
relevant  issue,  regardless  of  whether  it 
is  identified  below. 
"   1.  Describe  the  ciurent  developments 

with  respect  to  electronic  filing  and 
electronic  access  procedures  for  court 
documents,  if  any,  in  federal,  state  or 
local  rules  and  regulations. 

2.  Discuss  whetner  all  types  of  federal 
or  state  court  documents  (pleadings, 
briefs,  motions,  orders,  etc.)  are 
available  in  an  electronic  format.  If  not, 
describe  court  dociunents  that  have 
been  excluded  fi-om  court  filing  or 
access  systems  and  explain  the  basis  for 
their  exclusion. 

3.  Discuss  whether  documents  may  be 
filed  electronically  in  all  types  of  cases 
(i.e.,  civil,  crimind,  bankruptcy)  and  are 
available  for  public  access  in  electronic 
formats? 

4.  If  access  to  documents  is  limited 
based  on  case  type,  for  what  kinds  of 
cases  is  access  restricted  (e.g.,  juvenile 
or  adoption  cases)?  Please  discuss  what 
interests  may  be  served  by  these  access 
restrictions  and  whether  it  is  necessary 
to  retain  the  court  documents  exception 
to  preserve  and  protect  the  interest(s). 

5.  Discuss  whether  the  current 
Uniform  Electronic  Transactions 
contain  exceptions  for  court  orders, 
notices,  and  documents. 

6.  Describe  any  state  or  federal 
regulations,  other  than  ESIGN  and 
UETA,  that  preclude  electronic  filing  or 
access  to  court  documents. 

7.  Given  the  current  developments  in 
federal  court  regulations  with  respect  to 
electronic  transactions  in  this  area,  is  it 
necessary  to  retain  the  court  documents 
exception  to  the  ESIGN  requirements?  If 
so,  what  is  the  interest  that  this 
exception  continues  to  serve  or  protect? 

8.  Given  the  current  development  in 
state  court  regulations  with  respect  to 
electronic  transactions  in  this  area,  is  it 
necessary  to  retain  the  court  documents 
exception  to  the  ESIGN  requirements?  If 
so,  what  is  the  interest  that  this 
exception  continues  to  serve  or  protect? 

9.  Discuss  any  unique  issues 
surrounding  the  electronic  filing, 
delivery,  or  service  of  court  documents 
(such  as  authentication,  privacy,  and 
security)  that  should  be  considered  in 
determining  whether  to  eliminate  the 
court  documents  exception  fi-om  ESIGN. 

10.  Are  there  technological  issues  that 
either  enable  or  impair  electronic  filing 
and  electronic  access  to  court 
documents?  Please  describe  in  detail  the 
available  technology  that  enables 
electronic  filing  and  electronic  access  to 
court  documents  and  records. 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 


Dated:  August  28,  2002. 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  02-22350  Filed  8-30-02;  8:45  am] 
BILLING  CODE  3510-60-S 

DEPARTMENT  OF  COMMERCE 

National  Telecommunications  and 
Information  Administration 

Docket  No.  020816197-2197-01 

Request  for  Comments  on  ttie 
Hazardous  Materials  and  Dangerous 
Goods  Shipping  Papers  Exception  to 
the  Electronic  Signatures  In  Global  and 
National  Commerce  Act 

agency:  National  Telecommunications 
and  Information  Administration  (NTIA), 
U.S.  Department  of  Commerce 

action:  Notice,  Request  For  Comments 

SUMMARY:  Section  101  of  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
codified  at  15  U.S.C.  §§  7001  et  seq. 
("ESIGN"  or  "the  Act"),  preserves  the 
legal  effect,  validity,  and  enforceability 
of  signatures  and  contracts  relating  to 
electronic  transactions  and  electronic 
signatures  used  in  the  formation  of 
electronic  contracts.  15  U.S.C.  §  7001(a). 
Section  103  (a)  and  (b)  of  the  Act, 
however,  provides  that  the  provisions  of 
section  101  do  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding  court  documents; 
probate  and  domestic  law  matters; 
certain  provisions  of  state  uniform 
commercial  codes;  utility  service 
cancellations,  real  property  foreclosure 
and  defaults;  insurance 
benefitscancellations;  product  recall 
notices;  and  any  document  required  to 
accompany  hazardous  materials  or 
dangerous  goods.  Section  103  of  the  Act 
also  requires  the  Secretary  of 
Commerce,  through  the  Assistant 
Secretary  for  Communications  and 
Information,  to  review  the  operation  of 
these  exceptions  to  evaluate  whether 
they  continue  to  be  necessary  for 
consumer  protection,  and  to  make 
recommendations  to  Congress  based  on 
this  evaluation.  15  U.S.C.  §  7003(c)(1). 
This  Notice  is  intended  to  solicit 
comments  from  interested  parties  for 
purposes  of  this  evaluation,  specifically 
on  the  hazardous  materials  and 
dangerous  goods  documents  exception 
to  ESIGN.  See  15  U.S.C.  §  7003(b)(3). 
NTIA  will  publish  separate  notices 
requesting  comment  on  the  other 


exceptions  listed  in  section  103  of  the 
ESIGN  Act.^ 

DATES:  Written  comments  and  papers 
are  requested  to  be  submitted  on  or 
before  November  4,  2002. 

ADDRESSES:  Written  comments  should 
be  submitted  to  Josephine  Scarlett, 
National  Telecommunications  and 
Information  Administration,  14th  Street 
and  Constitution  Ave.,  N.W.. 
Washington,  DC  20230.  Paper 
submissions  should  include  a  three  and 
half  inch  computer  diskette  in  HTML, 
ASCII,  Word,  or  WordPerfect  format 
(please  specify  version).  Diskettes 
should  be  labeled  with  the  name  and 
organizational  affiliation  of  the  filer,  and 
the  name  of  the  word  processing 
program  used  to  create  the  document.  In 
the  alternative,  comments  may  be 
submitted  electronically  to  the 
following  electronic  mail  address: 
esignstudy-hazmat@ntia.doc.gov. 
Comments  submitted  via  electronic  mail 
also  should  be  submitted  in  one  or  more 
of  the  formats  specified  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Josephine  Scarlett,  Attorney,  Office  of 
the  Chief  Counsel,  NTIA,  14th  Street 
and  Constitution  Ave.,  N.W., 
Washington,  DC  20230,  telephone  (202) 
482-1816  or  electronic  mail: 
jscarlett@ntia.doc.gov.  Media  inquiries 
should  be  directed  to  the  Office  of 
Public  Affairs,  National 
Telecommunications  and  Information 
Administration,  at  (202)482-7002. 

SUPPLEMENTARY  INFORMATION: 

Background:  Electronic  Signatures  in 
Global  and  National  Commerce  Act 

Congress  enacted  the  Electronic 
Signatures  in  Global  and  National 
Commerce  Act,  Pub.  L.  No.  106-229, 
114  Stat,  464  (2000).  to  facilitate  the  use 
of  electronic  records  and  signatures  in 
interstate  and  foreign  commerce  and  to 
remove  uncertainty  about  the  validity  of 
contracts  entered  into  electronically. 
Section  101  requires,  among  other 
things,  that  electronic  signatures, 
contracts,  and  records  be  given  legal 
effect,  validity,  and  enforceability. 
Sections  103(a)  and  (b)  of  the  Act 
provides  that  the  requirements  of 
section  101  shall  not  apply  to  contracts 
and  records  governed  by  statutes  and 
regulations  regarding:  court  records. 


'  Comments  submitted  in  response  to  Federal 
Begister  notices  requesting  comment  on  the  other 
exceptions  to  ESIGN  will  be  considered  as  pari  of 
the  same  section  103  evaluation  and  not  as  a 
separate  review  of  the  Act. 
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probate  and  domestic  law  matters;  state 
commercial  law;  consumer  law  covering 
utility  services,  real  property  defaults 
and  foreclosures,  and  insurance 
benefits;  product  recall  notices;  and 
hazardous  materials  documents. 

The  statutory  language  providing  for 
an  exception  to  section  101  of  ESIGN  for 
the  transportation  and  handling  of 
hazardous  materials,  pesticides,  or  other 
toxic  or  dangerous  materials  is  found  in 
section  103(b)  of  the  Act: 

Sec.  103.  [15  U.S.C.  7003]  Specific 
Exceptions. 

*  *   »   *  ' 

(b)  Additional  Exceptions. —  The 
provisions  of  section  101  shall  not  apply 

to— 

*  *   *   * 

(3)  any  docimient  required  to 
accompany  any  transportation  or 
handling  of  hazardous  materials, 
pesticides,  or  other  toxic  or  dangerous 

materials. 

*  •  •  * 

The  statutory  language  requiring  the 
Assistant  Secretary  for  Communications 
and  Information  to  submit  a  report  to 
Congress  on  the  results  of  the  evaluation 
of  the  section  103  exceptions  to  the 
ESIGN  Act  is  found  in  section  103(c)(1) 
of  the  Act  as  set  forth  below. 

(c)  Review  of  Exceptions. 

(1)  Evaluation  required. —  The 
Secretary  of  Commerce,  acting  through 
the  Assistant  Secretary  for 
Commimications  and  Information,  shall 
review  the  operation  of  the  exceptions 
in  subsections  (a)  and  (b)  to  evaluate, 
over  a  period  of  3  years,  whether  such 
exceptions  continue  to  be  necessary  for 
the  protection  of  consumers.  Within  3 
years  after  the  date  of  enactment  of  this 
Act,  the  Assistant  Secretary  shall  submit 
a  report  to  Congress  on  the  results  of 
such  evaluation. 

Hazardous  Materials  Documents  and 
DOT  Shipping  Paper  Regulations 

As  authorized  by  the  Federal 
hazardous  materials  transportation  law 
(Federal  hazmat  law;  49  U.S.C.  5101- 
51270,  the  Department  of 
Transportation's  (DOT)  Research  and 
Special  Programs  Administration 
(RSPA)  has  authority  to  regulate  the 
transportation  of  hazardous  materials  in 
commerce.  RSPA  has  subsequently 
developed  a  comprehensive  set  of 
regulations  that  govern  the  safe 
transportation  of  hazardous  materials 
(Hazardous  Materials  Regulations;  49 
CFR  Parts  171-180).  The  Hazardous 
Materials  Regulations  (HMR)  address  a 
comprehensive  approach  to  hazardous 
materials  transportation,  including: 
dociunentation  that  must  accompany 


shipments  (shipping  papers  and 
emergency  response  information);  other 
hazardous  communication 
requirements,  including  hazard  warning 
labels  and  placards;  packaging  marking; 
and  packaging  manufacture  and  use 
requirements. 

Every  state  has  adopted,  and  currently 
enforces,  regulations  that  are  consistent 
with  the  HMR  for  the  transportation  of 
hazardous  materials.  These 
requirements,  including  those 
addressing  hazard  communication,  are 
generally  consistent  with  the 
international  recommendations  and 
requirements  for  the  shipment  of 
hazardous  materials  issued  by  the 
United  Nations  Committee  on  the 
Tremsport  of  Dangerous  Goods,  the 
International  Maritime  Organization, 
and  the  International  Civil  Aviation 
Organization. 

RSPA  requires  physical,  hard  copy 
shipping  papers  and  emergency 
response  information  to  accompany 
each  shipment  of  hazardous  materials. 
The  shipping  paper  must  remain  on  the 
transport  vehicle  or  with  the  shipment 
while  in  transportation  to  serve  as  part 
of  the  hazard  communication  system.  In 
addition  to  providing  information  to  the 
transporter,  the  shipping  paper  and 
other  aspects  of  the  hazard 
communication  system  allows 
emergency  responders  (e.g.,  firefighters 
and  police  officers)  to  quickly  and  safely 
identify  the  hazardous  materials  being 
transported  in  case  of  an  emergency. 
The  shipping  paper  allows  emergency 
responders  to  make  critical  decisions 
concerning  evacuation  radii,  personal 
protection  equipment,  fire  dispersants, 
and  response  strategy. 

RSPA  recently  puolished  a  final  rule 
which  requires  shippers  and  carriers  of 
hazardous  materials  to  retain  a  copy  of 
each  hazardous  material  shipping  paper 
or  an  electronic  image  thereof,  for  a 
period  of  375  days  after  the  date  the 
hazardous  material  is  accepted  by  a 
carrier.  See  67  FR  46123,  July  12,  2002; 
49  CFR  172.201(e).  This  requirement  is 
consistent  with  section  5110(e)  of 
Federal  hazmat  law  which  requires  that 
a  copy  of  each  shipping  paper  be 
retained  for  a  period  of  one  year  after 
shipment  of  the  hazardous  materials 
ends.  Electronic  images  of  shipping 
papers  are  authorized.  An  electronic 
image  includes  an  image  transmitted  by 
facsimile  (FAX)  machine,  an  image  on 
the  screen  of  a  computer,  or  an  image 
generated  by  an  optical  imaging 
machine. 

In  addition,  the  Resource 
Conservation  and  Recovery  Act  (RCRA) 
authorizes  the  Environmental  Protection 
Agency  (EPA)  to  regulate  the 
transportation  of  hazardous  wastes. 


which  are  also  regulated  by  DOT  as 
hazardous  materials.  See  42  U.S.C. 
§  6923(a),  (b)(1976).  Since  the  enactment 
of  the  ESIGN  Act  in  2000,  both  DOT  and 
EPA  have  initiated  rulemaking 
proceedings  to  revise  their  regulations 
regarding  the  transportation  and 
handling  of  hazardous  wastes  to  allow 
specific  hazardous  waste  information  to 
be  transmitted  electronically  between 
generators,  treatment  and  disposal 
facilities,  and  state  governments.  On 
May  22,  2001,  EPA  published  a  Notice 
of  Proposed  Rulem^ng  (NPRM)  in  the 
Federal  Register  requesting  comment  on 
its  proposal.  See  66  FR  28239.  The 
Notice  proposed  to  change  EPA's 
hazardous  waste  regulations,  which 
establish  a  manifest  system  to  track 
shipments  of  hazardous  waste  from  a 
generator's  site  to  the  site  where  the 
hazardous  waste  is  to  be  managed.  See 
40  CFR  parts  262  through  265;  45  FR 
12724,  February  26, 1980. 

The  central  purpose  of  the  imiform 
hazardous  waste  manifest  (UHWM) 
system  is  to  provide  documentation 
showing  chain  of  custody  of  the 
hazardous  waste  at  all  times,  where  the 
waste  is  destined  for  disposition,  and 
when  the  waste  arrives  at  the  disposal 
facility.  The  UHWM  system  allows 
generators,  shippers,  and  waste  handlers 
to  use  a  single  form  to  satisfy  both  EPA's 
manifest  requirements  and  DOT's 
shipping  paper  requirements.  See  49  FR 
10490,  March  20, 1984.  Thus,  the 
UHWM  can  also  serve  as  a  DOT- 
required  shipping  paper  conveying 
essentiid  emergency  information  during 
transportation,  such  as  the  proper 
shipping  name  and  hazard  class  of  a 
material,  and  the  telephone  number 
where  more  information  about  the 
material  can  be  obtained. 

EPA's  NPRM  proposes  to  modify  the 
UHWM  regulations  to  allow  waste 
handlers  (generators,  transporters,  and 
treatment,  storage  or  disposal  facilities) 
the  option  of  preparing,  transmitting, 
signing,  and  storing  their  manifests 
electronically.  See  66  FR  28240,  28266. 
This  proposal  includes  a  standard  for 
signing  the  manifest  with  electronic 
signatures,  electronic  data  interchange 
(EDI)  and  Internet  file  standards,  and 
coniputer  security  standards.  The  EPA 
proposal,  however,  also  contains  a 
requirement  that  a  paper  copy  of  the 
electronic  manifest  accompany  the 
shipment  in  order  to  satisfy  the  HMR 
requirement  that  a  shipping  paper 
accompany  each  hazardous  materials 
shipment  for  emergency  response 
purposes. 

In  connection  with  EPA's  notice, 
RSPA,  issued  an  NPRM  proposing  to 
revise  its  regulations  on  the  use  of  the 
UHWM  for  hazardous  waste  shipments. 
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RSPA's  proposed  regulatory  changes 
parallel  EPA's  proposal.  See  66  FR 
41490,  August  8,  2001.  Specifically, 
RSPA  proposes  to  modify  title  49  of  the 
Code  of  Federal  Regulations,  part 
172.505  to  provide  that  a  printout  of  the 
electronic  manifest  or  a  separate 
shipping  paper  must  accompany  the 
shipment  of  hazardous  waste  when  an 
electronic  manifest  is  used.  Id.  at  41491. 
Both  EPA's  and  DOT's  proposed  and 
current  regulations  regarding  hazardous 
materials  and  hazardous  wastes  will  be 
impacted  by  elimination  of  the  ESIGN 
Act's  hazardous  and  dangerous 
materials  documents  exception.  Thus, 
the  section  103  evaluation  initiated  by 
this  Notice  has  implications  for 
companies  that  engage  in  the 
manufacture,  sale,  transportation,  and 
disposal  of  hazardous  materials.  It  also 
has  implications  for  emergency 
responders  who  rely  on  the  immediate 
av^ability  of  critical  information  in  the 
event  of  a  release  of  hazardous  materials 
in  transportation.  2 

The  ESIGN  Section  103  Evaluation 

The  ESIGN  Act  directs  the  Assistant 
Secretary  of  Communications  and 
Information  to  conduct  an  evaluation  of 
the  exceptions  set  out  in  section  103  of 
the  Act  to  determine  whether  the 
exceptions  continue  to  be  necessary  for 
the  protection  of  consimiers,  and  to 
submit  a  report  to  Congress  on  the 
results  of  the  evaluation  no  later  than 
June  30,  2003.  The  Assistant  Secretary 
for  Coirununications  and  Information  is 
the  chief  administrator  of  NTIA.  As  the 
President's  principal  advisor  on 
teleconmiunications  policies  pertaining 
to  the  Nation's  economic  and 
technological  advancement,  NTIA  is  the 
executive  branch  agency  responsible  for 
developing  and  articulating  domestic 
and  international  telecommunications 

policy. 

The  ESIGN  section  103  evaluation  of 
the  hazardous  materials  documents 
exception  is  intended  to  evaluate  the 
current  status  of  federal  and  state 
regulations  and  practices,  and  the 
course  of  dealing  among  companies  that 
handle  and  transport  hazardous  wastes, 
in  preparation  for  a  report  to  Congress 
on  whether  the  exception  of  documents 
related  to  the  transportation  and 
handling  of  hazardous  materials 


2  Several  federal  agencies  have  various 
responsibilities  concerning  hazardous  materials  and 
dangerous  substances.  There  are  also  numerous 
state  agencies  and  organizations  that  act  to  protect 
the  public  from  misuse,  mishandling,  or  errors  in 
labeling  of  hazardous  materials.  EPA  and  DOT  have 
proposed  regulations  implicating  the  transmission 
of  electronic  documents  that  provide  notice 
regarding  hazardous  materials.  Reference  to  these 
agencies  is  not  intended  to  exclude  other  agencies 
that  play  a  valuable  role  in  protecting  consumers. 


remains  necessary  to  protect  consumers. 
The  purpose  of  this  evaluation  is  not  to 
review  or  analyze  federal  and  state 
regulations  and  rules  relating  to 
hazardous  materials  documents  for  the 
purpose  of  recommending  changes  to 
those  regulations,  but  rather  to  advise 
Congress  of  the  current  state  of  law, 
practice,  and  procedure  regarding  this 
issue.  Comments  filed  in  response  to 
this  Notice  should  not  be  considered  to 
have  a  connection  with  or  impact  on 
federal  and  state  procedures  or 
rulemaking  proceedings  concerning 
hazardous  materials  doc\iments. 

Due  to  the  comprehensive  nature  of 
EPA  and  DOT's  rulemaking  proceedings 
and  the  scope  of  the  issues  raised 
therein,  NTIA  may  consider  comments 
submitted  in  those  proceedings  in  the 
preparation  of  the  report  to  Congress.  ^ 

Invitation  to  Comment 

NTIA  requests  that  all  interested 
parties  submit  written  comment  on  any 
issue  of  fact,  law,  or  policy  that  may 
assist  in  the  evaluation  required  by 
section  103(c).  We  invite  conunent  on 
ESIGN  generally  to  assist  in  evaluating 
the  narrower  issues  associated  with  the 
substantive  law  governing  the 
hazardous  materials  and  dangerous 
substances  documents  exception.  The 
follovtring  questions  are  intended  to 
provide  guidance  as  to  the  specific 
subject  areas  to  be  examined  as  a  part 
of  the  evaluation.  Commenters  are 
invited  to  discuss  any  relevant  issue, 
regardless  of  whether  it  is  identified 
below. 

1.  Describe  federal,  state  and  local 
regulations,  laws,  and  ordinances  that 
require  dociunentation  for  handling  of 
hazardous  materials  and  dangerous 
substances. 

2.  Describe  the  current  developments 
with  respect  to  electronic 
documentation  and  recordkeeping,  if 
any,  in  federal,  state  or  local  regulation 
of  hazardous  materials  or  dangerous 
substance  handling. 

3.  Discuss  what  effect,  if  any,  the 
removal  of  the  hazardous  and  dangerous 
materials  documents  exception  in 
section  103(b)(3)  from  ESIGN  Act  would 
have  on  the  ability  of  state  and  federal 
agencies  to  perform  their  missions.* 

4.  What  effective  means  of  hazard 
communication  would  be  available  if  a 
paper  copy  of  the  hazardous  materials 
shipping  paper  is  eliminated  or  made 
optional? 

5.  Given  the  current  developments  in 
Federal  regulations  with  respect  to 


electronic  transactions  in  this  area,  is  it 
necessary  to  retain  the  hazardous 
materials  exception  to  the  ESIGN 
requirements?  If  so.  what  is  the  interest 
that  this  exception  continues  to  serve  or 
protect? 

6.  Given  the  current  developments  in 
State  regulations  with  respect  to 
electronic  transactions  in  this  area,  is  it 
necessary  to  retain  the  hazardous 
materials  exception  to  the  ESIGN 
requirements?  If  so,  what  is  the  interest 
that  this  exception  continues  to  serve  or 
protect? 

7.  If  the  ESIGN  Act  continues  to 
except  hazardous  materials,  pesticides, 
and  other  toxic  or  dangerous  materials 
shipping  documents  from  the  ESIGN 
Act  requirements,  how  will  that  impact 
EPA's  electronic  hazardous  waste 
manifest  proposed  rule? 

Please  provide  copies  of  studies, 
reports,  opinions,  research  or  other 
empirical  data  referenced  in  the 
responses. 

Dated:  August  28,  2002. 
Kathy  D.  Smith, 

Chief  Counsel,  National  Telecommunications 
and  Information  Administration. 
[FR  Doc.  02-22349  Filed  8-30-O2;  8:45  am) 
BILLING  CODE  3S10-60-S 


3  The  NTIA  Request  for  Comments  and  resulting 
evaluation,  however,  have  no  legal  effect  on 
existing  EPA  or  DOT  rules  or  their  ongoing 
regulatory  proceedings. 


COMMISSION  OF  RNE  ARTS 

Notice  of  Meeting 

The  next  meeting  of  the  Commission 
of  Fine  Arts  is  scheduled  for  19 
September  2002  at  10  a.m.  in  the 
Commission's  offices  at  the  National 
Building  Museum,  Suite  312,  Judiciary 
Square,  401  F  Street,' NW.,  Washington, 
DC  20001-2728.  Items  of  discussion 
affecting  the  appearance  of  Washington. 
DC,  may  include  buildings,  parks  and 
memorials. 

Draft  agendas  are  available  to  the 
public  one  week  prior  to  the  meeting. 
Inquiries  regarding  the  agenda  and 
requests  to  submit  written  or  oral 
statements  should  be  addressed  to 
Charles  H.  Atherton,  Secretary, 
Commission  of  Fine  Arts,  at  the  above 
address  or  call  202-504-2200. 
Individuals  requiring  sign  language 
interpretation  jfor  the  hearing  impaired 
should  contact  the  Secretary  at  least  10 
days  before  the  meeting  date. 

Dated  in  Washington.  DC,  Augu.st  26.  2002 
Charles  H.  Atherton, 
Secretary. 
[FR  Doc.  02-22305  Filed  8-30-02.  8:45  am) 

BILLING  CODE  8330-01-M 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Denying  Entry  to  Textiles  and  Textile 
Products  Produced  in  Certain 
Companies  in  Macau 

August  27.  2002, 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  directing 
Customs  to  deny  entry  to  shipments 
manufactured  in  certain  companies  in 
Macau. 

EFFECTIVE  DATE:  September  3.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  12475  of  May  9,  1984,  as 
amended. 

The  U.S.  Customs  Service  has 
conducted  on-site  verification  of  textile 
and  textile  product  production  in  a 
number  of  foreign  countries.  Based  on 
information  obtained  through  on-site 
verifications  and  from  other  sources, 
U.S.  Customs  has  informed  CITA  that 
certain  companies  were  illegally 
transshipping,  were  closed,  or  were 
unable  to  produce  records  to  verify 
production.  The  Chairman  of  CITA  has 
directed  the  U.S.  Customs  Service  to 
issue  regulations  regarding  the  denial  of 
entry  of  shipments  from  such 
companies.  (See  Federal  Register  notice 
64  FR  41395.  published  on  July  30, 
1999).  In  order  to  secure  compliance 
with  U.S.  law,  including  Section  204 
and  U.S.  customs  law,  to  carry  out 
textile  and  textile  product  agreements, 
and  to  avoid  circumvention  of  textile 
agreements,  the  Chairman  of  CITA  is 
directing  the  U.S.  Customs  Service  to 
deny  entry  to  textile  and  textile 
products  allegedly  manufactured  by 
Cheerful  Garment  Factory,  Sai  Land 
Garment  Factory,  and  Tung  Land 
Garment  Factory  for  five  years;  and  by 
Mei  Lai  and  Vai  lat  Lda.  for  six  months. 
Customs  has  informed  CITA  that  these 
companies  were  found  to  have  been 
illegally  transhipping,  closed,  or  unable 
to  produce  records  to  verify  production. 

Should  CITA  determine  that  this 
decision  should  be  amended,  such 


amendment  will  be  published  in  the 
Federal  Register. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  27,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  The  U.S.  Customs 
Service  has  conducted  on-site  verification  of 
textile  and  textile  product  production  in  a 
number  of  foreign  countries.  Based  on 
information  obtained  through  on-site 
verifications  and  from  other  sources,  U.S. 
Customs  has  informed  CITA  that  certain 
companies  were  illegally  transshipping,  were 
closed,  or  were  unable  to  produce  records  to 
verify  production.  The  Chairman  of  CITA  has 
directed  the  U.S.  Customs  Service  to  issue 
regulations  regarding  the  denial  of  entry  of 
shipments  from  such  companies  (see 
directive  dated  July  27,  1999  (64  FR  41395), 
published  on  July  30, 1999).  In  order  to 
secure  compliance  with  U.S.  law,  including 
Section  204  and  U.S.  customs  law,  to  carry 
out  textile  and  textile  product  agreements, 
and  to  avoid  circumvention  of  textile 
agreements,  the  Chairman  of  CITA  directs  the 
U.S.  Customs  Service,  effective  for  goods 
exported  on  and  after  September  3,  2002  and 
extending  through  September  2,  2007,  to 
deny  entry  to  textiles  and  textile  products 
allegedly  manufactured  by  the  Macau 
companies  Cheerful  Garment  Factory,  Sai 
Land  Garment  Factory,  and  Tung  Land 
Garment  Factory.  The  Chairman  of  CITA  also 
directs  the  U.S.  Customs  Service,  effective  for 
goods  exported  on  and  after  September  3, 
2002  and  extending  through  March  2,  2003, 
to  deny  entry  to  textiles  and  textile  products 
allegedly  manufactured  by  the  Macau 
companies  Mei  Lai  and  Vai  lat  Lda.  Customs 
has  informed  CITA  that  these  companies 
were  found  to  have  been  illegally 
transshipping,  closed,  or  unable  to  produce 
records  to  verify  production. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.02-22292  Filed  8-30-02;  8:45  am] 

BILLING  CODE  3510-DR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  the  Navy,  DoD. 
ACTION:  Notice  to  add  a  system  of 
records. 


SUMMARY:  The  Department  of  the  Navy 
proposes  to  add  a  system  of  records 
notice  to  its  inventory  of  record  systems 
subject  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a),  as  amended. 
DATES:  This  action  will  be  effective  on 
October  3,  2002,  unless  comments  are 
received  that  would  result  in  a  contrary 
determination. 

ADDRESSES:  Send  comments  to  the 
Department  of  the  Navy,  PA/FOIA 
Policy  Branch,  Chief  of  Naval 
Operations  (N09B10),  2000  Navy 
Pentagon,  Washington,  DC  20350-2000. 
FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Doris  Lama  at  (202)  685-6545  or  DSN 
325-6545. 

SUPPLEMENTARY  INFORMATION:  The 
Department  of  the  Navy's  record  system 
notices  for  records  systems  subject  to 
the  Privacy  Act  of  1974  (5  U.S.C.  552a), 
as  amended,  have  been  published  in  the 
Federal  Register  and  are  available  from 
the  address  above. 

The  proposed  system  report,  as 
required  by  5  U.S.C.  552a(r)  of  the 
Privacy  Act,  was  submitted  on  August 
22,  2002,  to  the  House  Committee  on 
Government  Reform,  the  Senate 
Committee  on  Governmental  Affairs, 
and  the  Office  of  Management  and 
Budget  (OMB)  pursuant  to  paragraph  4c 
of  Appendix  I  to  OMB  Circular  No.  A- 
130,  'Federal  Agency  Responsibilities 
for  Maintaining  Records  About 
Individuals,'  dated  February  8, 1996,  (61 
FR  6427,  February  20,  1996). 

Dated:  August  26,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

N07230-1 

SYSTEM  name: 

Unified  Civilian  Mariner  Payroll 
System  (UCPS). 

SYSTEM  location: 

Military  Sealift  Command  Afloat, 
Personnel  Management  Center,  Building 
231,  B  Street,  Camp  Pendleton,  Virginia 
Beach,  VA  23451-0000. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

All  civil  service  mariners  employed 
by  Military  Sealift  Command  and  paid 
from  command  working  capital  funds. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Civil  service  mariners  (CIVMARS)  pay 
and  leave  records;  soiurce  documents  for 
posting  of  time  and  leave  attendance; 
individual  retirement  deduction 
records,  source  documents,  and  control 
files;  wage  and  separation  information 
files;  health  benefit  records;  income  tax 
withholding  records;  allowance  and 
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differential  eligibility  files;  withholding 
and  deduction  authorization  files,  such 
as,  but  not  limited  to  federal  income  tax 
withholding,  insurance  and  retirement 
deductions;  accounting  documents  files, 
input  data  posting  media,  including 
personnel  actions  affecting  pay; 
accoimting  and  statistical  reports  and 
computer  edit  listings;  claims  and 
waivers  affecting  pay;  control  logs  and 
collection/ disbursement  vouchers; 
listings  for  administrative  purposes, 
such  as,  but  not  limited  to  heailth 
insurance,  life  insurance,  bonds,  locator 
files,  and  checks  to  financial 
institutions;  correspondence  with  the 
hiunan  resource  office,  dependents, 
attorneys,  survivors,  insurance 
companies,  financial  institutions,  and 
other  governmental  agencies;  leave  and 
earnings  statements;  separation 
docimients;  official  correspondence; 
federal,  state  and  city  tax  reports  and 
files;  forms  for  pay  changes  and 
deductions;  and  documentation 
pertaining. to  garnishment  of  wages. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  301,  Departmental 
Regulations;  5  U.S.C.  Chapter  53,  55. 
and  81;  and  E.O.  9397  (SSN), 

PURPOSE(S): 

To  accurately  compute  individual 
employees  pay  entitlements,  withhold 
required  and  authorized  deductions, 
and  issue  payments  for  amounts  due. 
The  data  in  the  payroll  system  is 
forwarded  as  required  to  the  subject 
matter  areas  to  ensure  accurate 
accounting  and  recording  of  pay  to 
civilian  employees. 

To  verify  and  balance  all  payments, 
deductions,  and  contributions  with  the 
NC  Form  1128  (Payroll  for  Personal 
Services  Certification  and  Summary)  in 
the  APMC  civilian  pay  office  and  other 
applicable  subject  matter  areas,  and  to 
report  this  information  to  the  recipients 
and  other  government  and  non- 
government agencies. 

To  extract  or  compile  data  and  reports 
for  management  studies  and  statistical 
analyses  for  use  internally  as  required 
by  the  Department  of  Defense  and  the 
Department  of  the  Navy. 

AH  records  in  this  system  are  subject 
to  use  in  authorized  computer  matching 
programs  within  DoD  and  with  other 
Federal  agencies  or  non-Federal 
agencies  as  regulated  by  the  Privacy  Act 
of  1974,  as  amended,  (5  U.S.C.  552a). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  addition  to  those  disclosiires 
generally  permitted  under  5  U.S.C. 
552a(b)  of  the  Privacy  Act,  these  records 


or  information  contained  therein  may 
specifically  be  disclosed  outside  the 
DoD  as  a  routine  use  pursuant  to  5 
U.S.C.  552a(b)(3)  as  follows: 

To  Federal  Reserve  Banks  under 
procediu"es  specified  in  31  CFR  part  210 
for  health  benefit  carriers  to  ensure 
proper  credit  for  employee-authorized 
health  benefit  deductions. 

To  officials  of  labor  organizations 
recognized  imder  5  U.S.C.  Chapter  71 
and  applicable  Executive  Orders,  when 
relevant  and  necessary  to  their  duties  of 
exclusive  representation  concerning 
personnel  policies,  practices,  and 
matters  affecting  working  conditions 
(including  disclosiu^  of  reasons  for  non- 
deduction  of  dues,  if  applicable). 

To  the  U.S.  Treasury  to  maintain  cash 
accountability. 

To  the  Internal  Revenue  Service  to 
record  withholding  and  Social  Security 
information. 

To  the  Bureau  of  Employment 
Compensation  to  process  disability 
claims. 

To  the  Social  Seciu-ity  Administration 
and  Office  of  Personnel  Management  to 
credit  the  employee's  account  for 
Federal  Insurance  Contributions  Act  or 
Civil  Service  Retirement  withheld. 

To  the  National  Finance  Center, 
Office  of  Thrift  Savings  Plan,  for 
participating  employees. 

To  state' revenue  departments  to 
reflect  annual  income  subject  to 
taxation. 

To  state  employment  agencies  which 
require  wage  information  to  determine 
eligibility  for  unemployment 
compensation  benefits  of  former 
employees. 

•  To  city  revenue  departments  of 
appropriate  cities  to  credit  employees 
for  city  tax  withheld. 

To  any  agency  or  component  thereof 
that  needs  the  information  for  proper 
accounting  of  funds,  such  as,  but  not 
limited  to  the  Office  of  Personnel 
Management  to  assist  in  resolving 
complaints,  grievances,  etc.,  and  to 
compute  Civil  Service  Retirement 
annuity. 

To  Federal,  State,  and  local  agencies 
for  the  purpose  of  conducting  computer 
matching  programs  as  regulated  by  the 
Privacy  Act  of  1974,  as  amended  (5 
U.S.C.  552a). 

To  extract  or  compile  data  and  reports 
for  management  studies  and  statistical 
analyses  for  use  internally  or  externally 
as  required  by  other  government 
agencies. 

The  DoD  'Blanket  Routine  Uses' 
published  at  the  beginning  of  the  Navy's 
compilation  of  systems  of  records 
notices  also  apply  to  this  system. 


DISCLOSURE  TO  CONSUMER  REPORTING 
AGENCIES: 

Disclosures  pursuant  to  5  U.S.C. 
552a(b){12)  may  be  made  from  this 
system  to  'consumer  reporting  agencies' 
as  defined  in  the  Fair  Credit  Reporting 
Act  (15  U.S.C.  1681a(f))  or  the  Federal 
Claims  Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)).  The  purpose  of  this 
disclosure  is  to  aid  in  the  collection  of 
outstanding  debts  owed  to  the  Federal 
government;  typically  to  provide  an 
incentive  for  debtors  to  repay 
delinquent  Federal  government  debts  by 
making  these  debts  part  of  their  credit 
records. 

The  disclosure  is  limited  to 
information  necessary  to  establish  the 
identity  of  the  individual,  including 
name,  address,  and  taxpayer 
identification  number  (Social  Security 
Number);  the  amount,  status,  and 
history  of  the  claim;  and  the  agency  or 
program  under  which  the  claim  arose 
for  the  sole  purpose  of  allowing  the 
consumer  reporting  agency 'to  prepare  a 
commercial  credit  report. 

POUCIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSMQ,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  and  computerized  records. 

RETRIEVABILmr: 

Information  is  retrieved  by 
individual's  name  and  Social  Security 
Number. 

SAFEGUARDS: 

Records  are  accessed  by  person(s) 
who  are  properly  screened  and  are 
responsible  for  and  authorized  to  use 
the  system  of  records  in  the 
performance  in  an  official  duty  status. 
Records  are  in  office  buildings 
controlled  by  the  screening  of  personal 
visitors.  Access  to  the  base  is  controlled 
by  a  guard.  Payroll  storage  is  in  locked 
building  only  accessible  by  payroll  staff 
or  security  staff.  Payroll  office  entrance 
is  through  one  door  and  to  receptionist 
desk. 

RETENTION  AND  DISPOSAL: 

Individual  Employee  Pay  Records  of 
Civilian  Employees  where  no  site  audit 
is  performed  are  maintained  in  an 
electronic  database  that  may  be  a  stand- 
alone payroll  system  or  part  of  a 
combined  personnel/payroll  system  are 
transferred  to  National  Personnel 
Records  Center  (NPRC)  after  three  years. 
NPRC  will  destroy  56  years  after  date  of 
last  entry. 

Where  an  audit  is  performed,  they  are 
transferred  two  years  after  GAO  on-site 
audit  to  NPRC  (Civilian  Personnel 
Records),  111  Winnebago  Street.  St. 
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Louis,  MO  63118.  Earnings  records  are 
destroyed  when  56  years  after  date  of 
last  entry. 

Combined  Federal  Campaign  (CFC): 
Records  for  Authorization  for  Individual 
Allotment  to  CFC  are  destroyed  after  the 
GAO  Audit  or  when  3  years  old, 
whichever  is  sooner. 

Savings  Bond  Purchase  File:  Records 
of  Authorization  for  Purchase  and 
Request  for  Change  are  destroyed  when 
superseded  or  after  employee  separates. 

Bond  registration  files  are  destroyed  4 
months  after  date  of  issue. 

Reports  of  insurance  deductions  and 
related  records  are  destroyed  when  6 
years  old. 

Other  authorizations,  such  as  union 
dues  and  savings,  are  destroyed  after  the 
GAO  audit,  or  when  3  years  old, 
whichever  is  sooner. 

Thrift  Savings  Plan  Election  Form  1 
authorizing  deductions  is  destroyed 
when  superseded  or  after  employee 
separates^ 

Tax  Files:  Employee  withholding 
allowance  certificates  are  destroyed 
after  superseded  or  obsolete  upon 
separation  of  employee. 

Copies  of  Report  of  Taxes  Withheld 
and  related  papers  are  destroyed  when 
4  years  old.  Agency  copies  of  Employee 
Wages  and  Tax  Statements,  such  as  IRS 
Form  W-2,  are  destroyed  when  4  years 
old. 

Copies  of  report  of  federal  tax 
withheld,  such  as  IRS  Form  W-3,  with 
papers  relating  to  income,  Social 
Secxmty  tax.  Medicare,  and  those 
deductions  are  destroyed  when  4  years 
old. 

Civilian  Payroll  Accounting  Records 
(Payrolls,  Checklists  and  related 
Certification  Sheets):  The  accounting 
copies  are  cut  off  at  the  end  of  the  Fiscal 
Year,  transferred  to  NPRC  when  3  years 
old  and  destroyed  when  10  years  old. 
Information  copies  are  destroyed  when 
one  year  old. 

Forms  Used  for  Accumulating 
Civilian  Personnel  Cost  and  Payroll 
Data:  Payroll  messages,  correspondence 
and  other  similar  papers  or  cards.  These 
records  are  destroyed  when  2  years  old. 

Payroll  control  records  and  all 
subsidiary  (supporting)  documents, 
including  payroll  work-sheets  or  cards 
or  rough  payrolls  in  other  forms;  data 
processing  printouts  and  audit  trials 
that  are  used  in  reconciling  data  with 
payroll  control  records  (except  time 
cards).  Where  and  off-site  audit  is  made, 
the  records  are  destroyed  after  The  GAO 
audit.  Where  no  on-audit  is  made 
records  are  destroyed  when  3  years  old. 

Leave  Records:  Individual  records  of 
leave  used  and  balances  by  type  of  leave 
are  maintained  in  electronic  database. 
This  database  may  be  a  stand  alone 


payroll  system.  Records  are  destroyed 
when  3  years  old. 

Time  and  Attendance  Input  Records. 
Records  in  either  paper  or  electronic 
form  that  are  used  for  accounting  of 
time  and  attendance  data  into  a  payroll 
system  are  retained  at  the  APMC. 
Records  are  destroyed  after  GAO  audit 
or  when  6  years  old,  whichever  is 
sooner. 

Record  of  Employee  Leave,  such  as  SF 
1 1 50,  are  prepared  upon  tmnsfer  or 
separation.  Upon  transfer  or  separation 
are  filed  on  the  right  side  of  the  Official 
Personnel  Folder  and  destroyed  when  3 
years  old. 

Levy  and  Garnishment  Files:  The 
Official  Notice  of  Levy  or  Garnishment 
(IRS  Form  668A  or  equivalent),  change 
slips,  work  papers,  correspondence, 
release  and  other  forms,  and  other 
records  relating  to  a  charge  against  a 
salary  or  other  compensation  for 
payment  of  back  income  taxes,  child 
support  or  other  debts  of  Federal 
employees.  Records  are  destroyed  3 
years  after  garnishment  is  terminated. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Afloat  Personnel 
Management  Center,  Code:  APMC  8, 
P.O.  Box  120,  Virginia  Beach,  VA 
23458-0120. 

Courier/Express  Mailing  Address: 
Director,  Afloat  Persoimel  Management 
Center,  Building  231,  B  Street,  Camp 
Pendleton,  Virginia  Beach,  VA  23451- 
0000. 

NcnFiCAnoN  procedure: 

Individuals  seeking  to  determine 
whether  this  system  of  records  contains 
information  about  themselves  should 
address  written  inquiries  to  the  Director, 
Afloat  Personnel  Management  Center, 
Code:  APMC  8,  P.O.  Box  120,  Virginia 
Beach,  VA  23458-0120. 

Requesters  should  submit  a  written 
signed  request  that  contains  their  full 
name.  Social  Seciirity  Number,  position, 
current  address,  and  telephone  nimiber. 

record  access  PROCEDURES: 

Individuals  seeking  access  to  records 
about  themselves  contained  in  this 
system  of  records  should  address 
written  inquiries  to  the  Director,  Afloat 
Personnel  Management  Center,  Code: 
APMC  8,  PO  Box  120,  Virginia  Beach, 
VA  23458-0120. 

Requesters  should  submit  a  written 
signed  request  that  contains  their  full 
name.  Social  Security  Nimiber,  position, 
current  address,  and  telephone  number. 

contesting  RECORD  PROCEDURES: 

The  Navy's  rules  for  accessing 
records,  and  for  contesting  contents  and 
appealing  initial  agency  determinations 


are  published  in  Secretary  of  the  Navy 
Instruction  5211.5;  32  CFR  part  701;  or 
may  be  obtained  from  the  system 
manager. 

RECORD  SOURCE  CATEGORIES: 

Individual;  Standard  Forms  50 
(Persoimel  Action);  time  and  attendance 
records;  applications  for  leave  and 
overtime  authorizations;  allotment 
authorizations;  court  orders,  for 
garnishment  of  wages  for  child  support 
and  alimony  payment;  previous 
employers;  financial  institutions; 
medical  institutions;  automated  systems 
and  computer  matching,  state  or  local 
governments,  other  DoD  components 
and  Federal  agencies  such  as,  but  not 
limited  to.  Social  Security 
Administration,  Internal  Revenue 
Service,  state  revenue  departments, 
State  Department,  Department  of 
Defense  components,  and 
correspondence  with  attorneys, 
dependents,  survivors,  or  guardians. 

EXEMPTIONS  CUUMED  FOR  THE  SYSTEM: 

None. 
(PR  Doc.  02-22289  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  S001-0e-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
ACTION:  Notice  of  proposed  information 
collection  requests. 

summary:  The  Leader,  Regulatory 
Information  Management,  Office  of  the 
Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  An  emergency  review  has  been 
requested  in  accordance  with  the  Act 
(44  U.S.C.  Chapter  3507  (j)),  since 
public  harm  is  reasonably  likely  to 
result  if  normal  clearance  procedures 
are  followed.  Approval  by  the  Office  of 
Management  and  Budget  (0MB)  has 
been  requested  by  September  6,  2002.  A 
regular  clearance  process  is  also 
beginning.  Interested  persons  are 
invited  to  submit  comments  on  or  before 
November  4,  2002. 
ADDRESSES:  Written  comments 
regarding  the  emergency  review  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer: 
Department  of  Education,  Office  of 
Management  and  Budget;  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 


I 


56286 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Notices 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Notices 


56285 


mailed  to  the  Internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Director  of  OMB  provide 
interested  Federal  agencies  and  the 
public  an  early  opportunity  to  comment 
on  information  collection  requests.  The 
Office  of  Management  and  Budget 
(OMB)  may  amend  or  waive  the 
requirement  for  public  consultation  to 
the  extent  that  public  participation  in 
the  approval  process  would  defeat  the 
purpose  of  the  information  collection, 
violate  State  or  Federal  law,  or 
substantially  interfere  with  any  agency's 
ability  to  perform  its  statutory 
obligations.  The  Leader,  Information 
Management  Group,  Office  of  the  Chief 
Information  Officer,  publishes  this 
notice  containing  proposed  information 
collection  requests  at  the  beginning  of 
the  Departmental  review  of  the 
information  collection.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.,  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection;  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection:  and  (6)  reporting  and/or 
recordkeeping  burden.  ED  invites  public 
comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  August  27,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  New. 

Title:  State-Flex  Application. 

Abstract:  Application  for  State- 
Flexibility  Authority  ("State-Flex").  By 
statute,  the  Department  can  grant  State- 
Flex  to  up  to  7  SEAs  through  a 
competitive  process.  State-Flex  SEAs 
receive  (1)  the  flexibility  to  consolidate 
certain  Federal  formula  funds  reserved 
for  State  administration  and  State-level 


activities  for  any  educational  piupose 
authorized  under  the  ESEA  to  assist  the 
SEAs,  and  the  local  educational 
agencies  (LEAs)  with  which  it  enters 
into  performance  agreements,  in  making 
adequate  yearly  progress  and  narrowing 
achievement  gaps;  (2)  the  authority  to 
specify  how  LEAs  in  the  State  use 
Innovative  Program  funds  imder  Part  A 
of  Title  V;  and  (3)  the  authority  to,  in 
turn,  enter  into  performance  agreements 
with  four  to  ten  LEAs  in  the  State  (half 
of  which  must  be  high  poverty  LEAs), 
permitting  those  LEAs  to  consolidate 
certain  Federal  funds  and  to  use  those 
funds  for  any  ESEA  purpose  consistent 
with  the  SEA'S  State-Flex  plan.  The 
piurpose  of  State-Flex  is  to  assist  SEAs 
and  LEAs  in  those  states  to  meet  the 
State's  definition  of  adequate  yearly 
progress  (AY?)  and  narrowing 
achievement  gaps. 

Additional  Information :  Flexibility 
provisions  are  one  of  the  hallmarks  of 
the  No  Child  Left  Behind  Act,  and  early 
implementation  of  these  flexibility 
provisions  is  a  high  priority  for  the 
Department;  the  State  Flexibility 
Authority  is  arguably  the  most 
prominent  of  these  provisions.  An 
emergency  clearance  is  necessary  to 
enable  prospective  applicants  sufficient 
time  to  prepare  a  competitive 
application;  otherwise,  harm  to  the 
public  would  thus  occiu  if  this 
clearance  is  not  approved. 

Frequency:  Semi-Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  21. 
Burden  Hours:  13,440. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  nimiber  2136.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments"  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  Internet 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements, 
contact  Kathy  Axt  via  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use 
a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 


Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-22319  Filed  8-30-02;  B:4.S  ami 
BILUNG  CODE  4000-01 -P 


DEPARTMEffT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-36-000] 

Canyon  Creek  Compression  Company; 
Notice  of  Tariff  Rling 

August  27,  2002. 

Take  notice  that  on  August  21,  2002. 
Canyon  Creek  Compression  Company. 
(Canyon)  tendered  for  flling  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Original  Sheet  No.  165 A,  to 
become  effective  September  20,  2002. 

Canyon  states  that  the  purpose  of  this 
filing  is  to  revise  the  provisions  of  the 
General  Terms  and  Conditions  in 
Canyon's  Tariff  relating  to  capacity 
releases  by  shippers  which  are  not 
creditworthy  or  which  become 
noncreditworthy. 

Canyon  states  that  copies  of  the  filing 
are  being  mailed  to  its  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
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instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22296  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GTOO-34-009] 

Dauphin  island  Gathering  Partners; 
Notice  of  Negotiated  Rate  Tariff  Filing 

August  27,  2002. 

Take  notice  that  on  August  21,  2002, 
Dauphin  Island  Gathering  Partners 
(Dauphin  Island)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1 ,  the  tariff  sheet  listed 
below  to  become  effective  July  1,  2002. 
Dauphin  Island  states  that  this  tariff 
sheet  reflects  changes  to  rates  and 
Maximum  Daily  Quantities  (MDQ's). 

Tenth  Revised  Sheet  No.  9 

Dauphin  Island  states  that  copies  of 
the  filing  are  being  served 
contemporaneously  on  its  customers 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rides  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr.,     . 

Deputy  Secretary. 

[FR  Doc.  02-22295  Filed  B-30-02;  8:45  am) 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2338-001] 

Energy  Investments  Management,  Inc.; 
Itotice  of  Filing 

August  27,  2002. 

Take  notice  that  on  August  23,  2002, 
Energy  Investments  Management,  Inc. 
(EIM)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  letter  submitting  certain 
additional  information  with  respect  to 
EIM's  Application  for  market-based  rate 
authority  filed  on  July  9,  2002. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conmiission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  6,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22294  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-504-000] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Proposed  Changes  in 
FERC  Gas  Tariff 

August  27,  2002. 

Take  notice  that  on  August  20,  2002, 
Iroquois  Gas  Transmission  System,  L.P. 
(Iroquois)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Voliune  No.  1 ,  the  following  tariff 
sheets,  proposed  to  become  effective 
September  20,  2002: 

Third  Revised  Sheet  No.  10 
Original  Sheet  No.  lOA 
Original  Sheet  No.  lOB 
Original  Sheet  No.  IOC 
Sixth  Revised  Sheet  No.  11 
Third  Revised  Sheet  No.  llA 
Fifth  Revised  Sheet  No.  IIB 
Second  Revised  Sheet  No.  66A 
Fourth  Revised  Sheet  No.  67 

Iroquois  proposes  to  clarify  and 
modify  the  provisions  of  its  tariff 
concerning  its  customers  ability  to  make 
changes  to  their  receipt  and  delivery 
points.  The  filing  would  also  provide 
Iroquois  with  the  ability  to  reserve 
existing  firm  transportation  capacity 
that  becomes  available  for  future 
expansion  projects  under  certain 
specified  circumstances;  such  capacity 
may  be  marketed  on  an  interim  basis. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceec&ngs. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  'This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
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TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(lu)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  f  r.. 

Deputy  Secretary. 

[FR  Doc.  02-22299  Filed  8-30-02;  8:45  am] 

BNJJNQ  CODE  «717-ai-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-111-000] 

Midwest  Independent  System 
Operator,  PJM  Interconnection,  LLC, 
el  al.:  Notice  Cancelling  Settlement 
Conference 

August  27,  2002. 

On  August  22.  2002,  the  Commission 
issued  a  Notice  of  Settlement 
Conference  in  this  matter  pursuant  to 
Rule  601  of  the  Commission's  Rules  of 
Practice  and  Proceduie,  18  CFR  385.601. 
The  settlement  conference  in  the  above 
docketed  proceeding  was  to  be  held  at 
the  Conunission's  offices  on  September 
5,  2002,  to  address  the  issue  of 
eliminating  rate  pancaking  between  the 
Midwest  ISO  and  PJM,  as  discussed  in 
the  Commission's  July  31,  2002  order, 
100  FERC  1 61,137  (paragraphs  49-52, 
and  ordering  paragraphs  D  and  E).  This 
conference  is  cancelled. 

At  the  August  22,  2002,  Single  Market 
Design  Forum,  the  MISO  and  PJM 
stakeholders  made  progress  in 
discussing  this  issue  and  agreed  to  hold 
additional  stakeholder  meetings  on  the 
issue  prior  to  September  16,  2002.  In 
consideration  of  the  time  demands  on 
all  participants  and  the  need  to  avoid 
multiple  processes,  the  settlement 
conference  scheduled  through  the 
Commission's  Dispute  Resolution 
Service  is  canceled.  The  Dispute 
Resolution  Service  is  available  to  assist 
any  of  the  parties  with  future  needs. 

If  a  party  has  any  questions  regarding 
this  notice  cancelling  the  settlement 
conference,  please  cail  Steven  Rothman 
at  (202)  502-8643  or  send  an  e-mail  to 
Steven.Rothman@ferc.gov.  Parties  may 
also  communicate  with  Richard  Miles, 
the  Director  of  the  Commission's 
Dispute  Resolution  Service  at  1(877} 
FERC-ADR  (337-2237)  or  (202)  502- 


8702  and  his  e-mail  address  is 
Richard.MiIes@ferc.gov. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-22293  Filed  8-30-02;  8:45  am) 

BUMQ  COOE  B717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DodoM  No.  RP02-503-000] 

Northwest  Pipeline  Corporation;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  27,  2002. 

Take  notice  that  on  August  19,  2002, 
Northwest  Pipeline  Corporation 
(Northwest)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  the  following  tariff 
sheets,  to  be  effective  October  1,  2002: 

Third  Revised  Volume  No.  1 
Eighteenth  Revised  Sheet  No.  14. 
Original  Volume  No.  2 
Thirty-Third  Revised  Sheet  No.  2.1. 

Northwest  states  that  the  purpose  of 
this  filing  is  to  propose  an  increase  from 
1.71%  to  1.72%  in  the  fuel 
reimbursement  factor  (Factor)  for 
Northwest's  transportation  rate 
schedules.  The  Factor  allows  Northwest 
to  be  reimbursed  in-kind  for  the  fuel 
used  during  the  transmission  of  gas  and 
for  the  volimies  of  gas  lost  and 
unaccounted-for  that  occiu-  as  a  normal 
part  of  operating  the  transmission 
system. 

Northwest  states  that  a  copy  of  this 
filing  has  been  served  upon  Northwest's 
customers  and  interested  state 
regulatory  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Tliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 


last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22298  Filed  8-30-02;  8:45  am] 

BHJJNQ  COOE  (nr-oi-p 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  GT02-37-000] 

PG&E  Gas  Transmission,  Northwest 
Corporation;  Notice  of  Tartff  Rling 

August  28,  2002. 

Take  notice  that  on  August  21,  2002, 
PG&E  Gas  Transmission,  Northwest 
Corporation  (GTN)  tendered  for  filing  to 
be  part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1-A  certain  tariff 
sheets  as  listed  in  Appendix  A  to  the 
filing. 

GTN  indicates  that  these  tariff  sheets 
are  being  submitted  in  order  to  (1) 
modify  GTN's  Tariff  to  provide  for  the 
termination  of  a  shipper's  contract  for 
failiu«  to  pay  and  (2)  to  address  how 
temporary  replacement  shippers  will  be 
affected  in  the  event  a  releasing 
shipper's  contract  is  terminated,  GTN 
requests  an  effective  date  of  October  1 , 
2002  for  these  tariff  sheets. 

GTN  states  further  that  a  copy  of  this 
filing  has  been  served  on  GTN's 
jurisdictional  customers  and  interested 
state  regulatory  agencies. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wiUi  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
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Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22297  Filed  8-30-02:  8:45  am] 

8ILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7271-6] 

Proposed  Settlement  Agreement, 
Clean  Air  Act  Citizen  Suit 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  proposed  settlement 
agreement;  request  for  public  comment. 

SUMMARY:  In  accordance  with  section 
113(g)  of  the  Clean  Air  Act,  as  amended 
("Act"),  42  U.S.C.  7413(g),  notice  is 
hereby  given  of  a  proposed  settlement 
agreement,  to  address  a  lawsuit  (the 
"lawsuit")  filed  by  Louisiana 
Enviroimiental  Action  Network 
("LEAN"),  represented  by  Tulane 
Environmental  Law  Clinic:  Louisiana 
Environmental  Action  Network  v. 
Whitman,  No.  02-226-B-M2  (M.D.  La.). 
On  or  about  March  1,  2001,  LEAN  filed 
a  Complaint  seeking  to  compel  Christine 
Todd  Whitman,  in  her  official  capacity 
as  Administrator  of  the  EPA,  to  respond 
to  two  administrative  petitions  to  object 
to  state  operating  permits  issued  by  the 
Louisiana  Department  of  Environmental 
Quality  ("LDEQ").  Under  the  terms  of 
the  proposed  settlement  agreement,  EPA 
will  respond  to  the  petitions  by 
September  30,  2002,  and  October  31, 
2002,  respectively.  Within  thirty  days  of 
EPA's  response  to  said  petitions.  LEAN 
will  file  a  motion  for  voluntary 
dismissal  of  the  Complaint,  with 
prejudice  to  its  refiling. 
DATES:  Written  comments  on  the 
proposed  settlement  agreement  must  be 
received  by  October  3.  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Cecilia  Kim,  Air  and 
Radiation  Law  Office  (2344A).  Office  of 
General  Coimsel,  U.S.  Environmental 
Protection  Agency,  1200  Pennsylvania 


Ave.,  NW.,  Washington,  DC  20460. 
Copies  of  the  proposed  settlement  are 
available  from  Phyllis  J.  Cochran,  (202) 
564-7606. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  affords  EPA  a  45-day  period  to 
review  and  object  to,  as  appropriate, 
operating  permits  proposed  by  state 
permitting  authorities.  Section  505(b)(2) 
of  the  Act  authorizes  any  person  to 
petition  the  EPA  Administrator  within 
60  days  after  the  expiration  of  this  45- 
day  review  period  to  object  to  state 
operating  permits  if  EPA  has  not  done 
so.  LEAN  filed  two  administrative 
petitions  to  object  to  state  operating 
permits  issued  by  LDEQ.  The  first 
petition,  submitted  by  letter  dated 
January  2.  2001,  challenges  the  issuance 
of  a  Title  V  operating  permit  to  Borden 
Chemical.  Inc.,  for  the  construction  of  a 
formaldehyde  plant  in  Geismar, 
Louisiana  (the  "Borden  Petition").  The 
second  petition,  submitted  by  letter 
dated  June  18,  2001,  challenges  the 
issuance  of  a  Title  V  operating  permit  to 
Dow  Chemicals,  Inc.,  for  construction  of 
a  facility  in  Plaquemine,  Louisiana  (the 
'Dow  Petition").  The  lawsuit  alleges 
that  EPA  has  a  nondiscretionary  duty  to 
grant  or  deny  such  petitions  within  60 
days,  and  seeks  to  compel  EPA  to 
respond  to  the  petitions. 

The  settlement  agreement  provides 
that,  within  ten  days  after  execution  by 
the  parties,  the  parties  will  file  a  joint 
motion  with  the  court  requesting  the 
lawsuit  be  stayed.  LEAN  may  request 
the  court  to  lift  the  stay  of  the  lawsuit, 
and  establish  a  schedule  for  further 
proceedings,  if  EPA  fails  to  sign  a 
response  to  the  Borden  Petition  by 
September  30,  2002,  or  fails  to  sign  a 
response  to  the  Dow  Petition  by  October 
31,  2002. 

For  a  period  of  thirty  (30)  days  • 
following  the  date  of  publication  of  this 
notice,  the  Agency  will  receive  written 
comments  relating  to  the  proposed 
settlement  agreement  from  persons  who 
were  not  named  as  parties  or  interveners 
to  the  litigation  in  question.  EPA  or  the 
Department  of  Justice  may  withdraw  or 
withhold  consent  to  the  proposed 
settlement  agreement  if  the  comments 
disclose  facts  or  considerations  that 
indicate  that  such  consent  is 
inappropriate,  improper,  inadequate,  or 
inconsistent  with  the  requirements  of 
the  Act.  Unless  EPA  or  the  Department 
of  Justice  determine,  based  on  any 
comment  which  may  be  submitted,  that 
consent  to  the  settlement  agreement 
should  be  withdrawn,  the  terms  of  the 
agreement  will  be  affirmed. 


Dated:  August  27,  2002. 
Lisa  K.  Friedman, 

Associate  General  Counsel,  Air  and  Radiation . 
Law  Office.  Office  of  General  Counsel. 
[FR  Doc.  02-22367  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[IMO  163-1163;  FnL-7271-8] 

Clean  Air  Act  Operating  Permit 
Program;  Petition  for  Objection  to 
State  Operating  Permit  for  Doe  Run 
Buick  Mine  and  Mill 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  final  order  on  petition 
to  object  to  state  operating  permit. 

SUMMARY:  This  document  announces 
that  the  EPA  Administrator  has 
responded  to  a  citizen  petition  asking 
EPA  to  object  to  the  operating  permit 
issued  to  Doe  Run  Buick  Mine  and  Mill 
by  the  Missouri  Department  of  Natural 
Resources  (MDNR).  Specifically,  the 
Administrator  has  partially  granted  and 
partially  denied  a  petition  submitted  by 
the  Sierra  Club  to  object  to  the  State 
operating  permit  issued  to  Doe  Run 
Buick  Mine  and  Mill  in  Boss,  Missoiiri. 
ADDRESSES:  You  may  review  copies  of 
the  final  order,  the  petition,  and  other 
supporting  information  at  the  EPA, 
Region  7,  901  N.  Fifth  Street,  Kansas 
City,  Kansas  66101.  If  you  wish  to 
examine  these  documents,  you  should 
make  an  appointment  at  least  24  hours 
before  visiting  day.  The  final  order  is 
also  available  electronically  at  http:// 
www.epa/region07/programs/artd/air/ 
titles /petitiondb/ petitiondb2000.htm. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harriett  Jones,  EPA,  Region  7,  Air, 
RCRA,  and  Toxics  Division,  Air 
Permitting  and  Compliance  Branch 
(ARTD/APCO),  901  N.  5th  Street, 
Kansas  City,  Kansa  66101,  (913)  551- 
7730,  or  by  e-mail  at 
jones.harriett@epa.gov. 

SUPPLEMENTARY  INFORMATION:  The  Clean 
Air  Act  (Act)  affords  EPA  a  45-day 
period  to  review,  and,  as  appropriate, 
object  to  operating  permits  proposed  by 
state  permitting  authorities.  Section 
505Cb){2)  of  the  Act  authorized  any 
person  to  petition  the  EPA 
Administrator  within  60  days  after  the 
expiration  of  this  review  period  to 
object  to  state  operating  permits  if  EPA 
has  not  done  so.  Petitions  must  be  based 
only  on  objections  to  the  permit  that 
were  raised  with  reasonable  specificity 
during  the  public  comment  period 
provided  by  the  state,  unless  the 
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petitioner  demonstrates  that  it  was 
impracticable  to  raise  these  issues 
during  the  comment  period,  or  the 
grounds  for  the  issues  arose  after  this 
period. 

On  October  4,  2000,  the  EPA  received 
a  petition  firom  the  Sierra  Club 
requesting  that  EPA  object  to  the 
issuance  of  the  title  V  operating  permit 
to  Doe  Rim  Buick  Mine  and  Mill.  The 
petition  alleged  that  the  .final  title  V 
permit  contains  a  number  of  inadequate 
or  imclear  monitoring  conditions,  lacks 
an  appropriate  Statement  of  Basis,  and 
does  not  assure  compliance  with  all 
applicable  requirements  as  mandated  by 
40  CFR  70.1(b)  and  40  CFR  70.6(a)(1) 
because  many  individual  permit 
conditions  are  not  practically 
enforceable  and  lack  adequate  periodic 
monitoring.  EPA  agrees  with  the 
petitioner  that  the  permit  must  be 
revised  to  incorporate  additional 
monitoring  and  other  necessary 
procedures  to  assure  compliance.  The 
other  issues  raised  by  the  petitioner  are 
found  to  be  without  merit. 

On  JiUy  31.  2002,  the  Administrator 
issued  an  order  partially  granting  and 
partially  denying  the  petition.  The  order 
explains  the  reasons  behind  EPA's 
conclusion  that  the  MDNR  must  reopen 
the  permit  to  incorporate  additional 
monitoring  and  other  necessary 
procedures  to  assure  compliance  with 
the  PMio  emission  limitation.  The  order 
also  explains  the  reasons  for  denying 
the  Sierra  Club's  remaining  claims. 

In  accordance  with  section  505(b)(2) 
of  the  Act,  denial  of  a  petition  is  subject 
to  judicial  review  undra  section  307  of 
the  Act.  Pursuant  to  section  307(b)(l], 
any  petition  for  review  shall  be  filed  by 
November  4,  2002,  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit. 

•     Dated:  August  22,  2002. 
William  Rice, 

Acting  Regional  Administrator,  Region  7. 
[FR  Doc.  02-22365  Filed  8-30-02;  8:45  aih) 
BIUJNG  CODE  6660-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-7271-71 

Air  Pollution  Control;  Motor  Vehicle 
Emisaion  Factors 

AGENCY:  Envirorunental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  public  workshop. 

SUMMARY:  The  Environmental  Protection 
Agency  is  now  in  the  process  of 
developing  revisions  and  improvements 
to  its  mobile  source  emissions  models 


(the  MOBILE  and  NONROAD  models) 
as  well  as  planning  a  new  generation  of 
models  (the  MOVES  model).  The 
current  version  of  the  highway  (on-road) 
model,  M0BILE6,  was  released  for  use 
in  January  2002.  Draft  extensions  of  this 
model  (MOBILE6.1  adding  particulate 
emissions  and  MOBILE6.2  adding  toxic 
emissions)  were  released  several  months 
later.  The  extension  of  the  model, 
MOBILE6.3  adding  C02  emissions,  is 
plaimed  for  release  in  the  fall  of  2002. 
Revisions  are  also  being  made  to  the 
current  draft  NONROAD  model.  Finally, 
work  is  progressing  on  the  MOVES 
model,  with  its  first  component  (a 
greenhouse  gas  model)  scheduled  for 
completion  in  the  fall  of  2003.  This 
notice  annoimces  a  public  workshop  for 
the  purpose  of  discussing  issues  raised 
by  these  present  and  future  models. 

At  this  three-day  workshop.  Mobile 
Source  Present  and  Future  Models,  EPA 
will  devote  the  entire  first  day  to  the 
NONROAD  model,  the  entire  second 
day  to  the  MOVES  model,  and  the  entire 
third  day  to  the  MOBILE6  model.  This 
will  allow  individuals  to  attend  only  the 
sessions  in  which  they  are  interested. 

On  the  first  day  (November  5),  EPA 
we  will  cover  the  NONROAD  model. 
While  a  formal  agenda  has  not  been 
completed,  EPA  will  cover  recent 
revisions  to  the  draft  NONROAD  model, 
(including  geographic  allocation),  data 
collection  by  EPA  and  the  states,  and 
nonroad  categories  not  included  in  the 
model  (i.e.  aircraft,  locomotives,  and 
commercial  marine).  We  will  also  cover 
our  pilot  project  and  hold  a  user  fonmi. 

On  the  second  day  (November  6),  EPA 
will  cover  the  MOVES  Model.  Tentative 
topics  include  the  comprehensive  plan 
for  the  Model,  the  Greenhouse  Gas 
emission  analysis  plan  and  shootout 
follow  up.  Other  topics  include  the 
Portable  Emission  Measurement  System 
(PEMS)  and  the  Portable  Activity 
Monitoring  System  (PAMS)  master  plan, 
as  well  as  the  NA-RONAL  MOBILE 
INVENTORY  MODEL  (NMIM). 

On  the  third  day  (November  7),  the 
proposed  agenda  will  cover  the 
MOBILE6  Model  including  the 
MOBILE6  validation  work  and  related 
sensitivity  analysis  that  has  been  done. 
A  discussion  of  the  MOBILE6.1, 
MOBILE6.2,  and  MOBILE6.3  extensions 
will  be  held,  with  plans  for  the  next 
release.  We  also  tentatively  plan  to  have 
a  forum  on  M0BILE6  experiences, 
including  questions  and  answers. 
DATES:  The  workshop  will  be  held 
Tuesday,  November  5  through 
Thursday,  November  7,  2002.  Sessions 
are  expected  to  run  from  8:30  a.m.  to  4  . 
p.m..  Eastern  Daylight  Time  (EDT)  each 
day.  Please  note  that  the  first  day  of  this 


workshop  (November  5)  is  election  day. 
Therefore,  atteildees  may  wish  to  make 
arrangements  to  vote  via  absentee 
ballots. 

ADDRESSES:  The  workshop  will  be  held 
at  the  Sheraton  Inn,  3200  Boardwalk, 
Ann  Arbor,  MI  48108.  Directions  to  the 
workshop  can  be  obtained  at  http:// 
www.sheratonannarbor.com.  A  block  of 
50  rooms  is  being  held  at  the  Sheraton 
for  attendees  of  this  workshop  under 
Code  MSMWll  until  October  4,  2002. 
The  phone  number  is  (734)  996-0600. 
FOR  FURTHER  INFORMATION  CONTACT: 
(734)  214-4636  or  send  an  e-mail  to 
mobileQepa.gov. 

SUPPLEMENTARY  INFORMATION:  Under 
Section  130  of  the  Clean  Air  Act 
Amendments  of  1990,  EPA  is  required 
to  review,  and  to  revise  as  necessary,  the 
emission  foctors  used  to  estimate 
emissions  of  volatile  organic 
compounds  (VOC),  carbon  monoxide 
CO),  and  oxides  of  nitrogen  (NOx)  from 
area  and  mobile  sources.  In  the  case  of 
highway  vehicles,  emission  factors  for 
these  pollutants  are  estimated  using  the 
highway  vehicle  emission  factor  model, 
commonly  referred  to  as  MOBILE.  This 
model,  first  developed  in  the  late  1970s, 
has  been  revised,  updated,  and 
improved  periodically  since  that  time  to 
accoimt  for  improved  data  and  analyses 
concerning  in-use  emissions 
performance  of  highway  vehicles, 
chaiiges  in  vehicle  and  emission  control 
technology,  changes  in  fuel 
composition,  strengthening  of 
applicable  emission  standards, 
refinements  to  applicable  test 
procedures,  and  other  items  that  affect 
in-use  emission  levels. 

Section  130  of  the  Act  requires  that 
this  emission  factor  review,  and  revision 
as  needed,  be  performed  at  least  every 
three  years.  As  noted  above,  the  current 
official  version  of  the  model,  MOBILE6, 
was  released  January  2002.  Since  that 
time,  two  draft  extensions  to  the  model 
have  been  developed,  M0BILE6.1  and 
MOBILE6.2.  While  not  involving 
revision  and  update  to  the  entire  model, 
these  versions  were  developed  to 
address  specific  needs  on  the  part  of 
emission  factor  users.  MOBILE6.1  added 
the  cah:ulation  of  particulate  matter 
(PM)  to  the  emissions  calculated  by 
MOBILE6.  MOBILE6.2  added  the 
calculation  of  toxic  compounds  to  the 
emissions  calculated  by  M0BILE6  or 
MOBILE6.1. 

Dated:  August  27,  2002. 
Margo  Tsirigotis  Oge, 
Director.  Office  of  Transportation  and  Air 
Quality. 

[FR  Doc.  02-22366  Filed  8-30-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7271-2] 

Health  Assessment  Document  for 
Diesel  Engine  Exhaust 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  a  final 

report. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  (EPA)  is  announcing 
the  availability  of  the  final  Health 
Assessment  Document  for  Diesel  Engine 
Exhaust  (EPA/600/8-90/05  7F,  May 
2002).  The  document  was  prepared  by 
the  Office  of  Research  and 
Development's  National  Center  for 
Envirormiental  Assessment  (NCEA).  The 
assessment  evaluates  the  health  effects 
literature  to  identify  the  most  important 
exposure  hazards  to  humans.  Secondly, 
the  assessment  evaluates  the  exposure- 
response  characteristics  of  the  key 
health  effects  so  that  information  is 
available  for  understanding  the  possible 
impact  on  an  exposed  population. 
DATES:  The  final  document  is  available 
electronically  on  NCEA's  Web  site 
today. 

ADDRESSES:  The  document  is  available 
electronically  on  NCEA's  Web  site 
(http://www.epa.gov/ncea)  under  the 
What's  New  and  Publications  menus.  A 
limited  number  of  CDs  and  paper  copies 
will  be  available  from  EPA's  National 
Service  Center  for  Environmental 
Publications  (NSCEP).  To  obtain  copies, 
please  contact  NSCEP  by  telephone  (1- 
800-490-9198  or  513-489-8190),  by 
facsimile  (513-489-8695).  or  by  mail 
(PO  Box  42419.  Cincinnati,  OH  45242- 
0419).  Please  provide  your  name  and 
mailing  address  and  the  tide  and  EPA 
number  of  the  Health  Assessment 
Document  for  Diesel  Engine  Exhaust 
(EPA/600/8-90/05 7F,  May  2002). 
FOR  FURTHER  INFORMATION  CONTACT:  The 
Technical  Information  Staff,  NCEA- 
Washington  Office  (8623D),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone:  202- 
564-3261;  facsimile:  202-565-00^0. 
SUPPLEMENTARY  INFORMATION:  The  diesel 
engine  has  been  a  vital  workhorse  in  the 
United  States,  powering  many  of  its 
large  trucks,  buses,  farm,  railroad, 
marine  and  construction  equipment. 
Expectations  are  that  the  use  of  diesel 
engines  will  increase  due  to  the  superior 
performance  characteristics  of  the 
engine.  Diesel  engine  exhaust,  however, 
contains  large  quantities  of  harmful 
pollutants  in  a  complex  mixture  of  gases 
and  particulates.  Human  exposure  to 


this  exhaust  comes  fi-om  both  highway 
uses  (on-road)  as  well  as  from  the 
nonroad  uses  of  the  diesel  engine. 

EPA  started  regulating  the  gaseous 
emissions  from  the  heavy  duty  highway 
uses  of  diesel  engines  in  the  1970s  and 
particles  in  the  1980s.  The  reduction  of 
harmful  exhaust  emissions  has  taken  a 
large  step  forward  because  of  standards 
issued  in  2000  which  will  bring  about 
very  large  reductions  in  exhaust 
emissions  for  model  year  2007  heavy 
duty  engines  used  in  trucks,  buses  and 
other  on-road  uses.  EPA  anticipates 
developing  similarly  stringent 
regulations  for  other  diesel  engine  uses, 
including  those  used  in  nonroad 
applications. 

Until  these  regulations  take  effect, 
EPA  is  partnering  with  state  and  local 
agencies  to  retrofit  older,  dirtier,  engines 
to  make  them  run  cleaner  and  to 
develop  model  programs  to  reduce 
emissions  from  idling  engines.  In 
addition,  EPA  and  local  authorities  are 
working  to  ensure  early  introduction  of 
effective  technologies  for  particulate 
matter  control  and  low  sulfur  fuel  where 
possible  ijj  advance  of  the  2007 
requirements.  Today,  at  least  one  engine 
manufacturer  is  producing  new  engines 
with  particulate  traps  that  when 
coupled  with  low-sulfur  fuel  meet  2007 
particulate  emission  levels.  The  Agency 
expects  significant  environmental  and 
public  health  benefits  as  the 
environmental  performance  of  diesel 
engines  and  diesel  fuels  improve. 

A  draft  of  this  assessment,  along  with 
the  peer  review  comments  of  the  Clean 
Air  Scientific  Advisory  Committee,  was 
part  of  the  scientific  basis  for  EPA's 
regulation  of  heavy-duty  highway 
engines  completed  in  December  2000. 
The  information  provided  by  this 
assessment  was  useful  in  developing 
EPA's  understanding  of  the  public 
health  implications  of  exposure  to 
diesel  engine  exhaust  and  the  public 
health  benefits  of  taking  regulatory 
action  to  control  diesel  emissions. 

The  health  assessment  concludes  that 
long-term  (i.e..  chronic)  exposure  to 
diesel  exhaust  is  likely  to  pose  a  lung 
cancer  hazard,  as  well  as  damage  the 
lung  in  other  ways  depending  on 
exposure.  The  health  assessment's 
conclusions  are  based  on  exposure  to 
exhaust  from  diesel  engines  built  prior 
to  the  mid-1990s.  Short-term  (i.e.,  acute) 
exposures  can  cause  transient  irritation 
and  inflammatory  symptoms,  although 
the  nature  and  extent  of  these  symptoms 
are  highly  variable  across  the 
population.  The  assessment  also  states 
that  evidence  is  emerging  that  diesel 
exhaust  exacerbates  existing  allergies 
and  asthma  symptoms.  The  assessment 
recognizes  that  diesel  engine  exhaust 


emissions,  as  a  mixtiire  of  many 
constituents,  also  contribute  to  ambient 
concentrations  of  several  criteria  air 
pollutants  including  nitrogen  oxides, 
sulfur  oxides,  fine  particles,  as  well  as 
other  hazardous  air  pollutants. 

The  particulate  fraction  of  diesel 
exhaust  and  its  composition  is  a  key 
element  in  EPA's  present  understanding 
of  the  health  issues  and  formulation  of 
the  conclusions  in  the  health 
assessment.  The  amount  of  exhaust 
particulate  from  on-road  engines  has 
been  decreasing  in  recent  years  and  is 
expected  to  decrease  90%  from  today's 
levels  with  the  engines  designed  to  meet 
the  2007  regulations.  The  composition 
of  the  exhaust  particulate  matter  and  the 
gases  also  will  change.  While  EPA 
believes  that  the  assessment's 
conclusions  apply  to  the  general  use  of 
diesels  today,  as  cleaner  diesel  engines 
replace  a  substantial  number  of  existing 
engines,  the  general  applicability  of  the 
conclusions  in  this  Health  Assessment 
Dociunent  will  need  to  be  reevaluated. 

Dated:  July  1,2002. 
Paul  Gilman, 

Assistant  Administrator  for  Research  and 

Development. 

[FR  Doc.  02-22368  Filed  8-30-02;  8:45  am] 

BILLING  CODE  6S60-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Coiiection(s)  being  Reviewed  by  the 
Federal  Communications  Commission 

August  23,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Pub.  L.  104-13.  An  agency 
may  not  conduct  or  sponsor  a  collection 
of  information  unless  it  displays  a 
currently  valid  control  number.  No 
person  shall  be  subject  to  any  penalty 
for  failing  to  comply  with  a  collection 
of  information  subject  to  the  Paperwork 
Reduction  Act  (PRA)  that  does  not 
display  a  vedid  control  number. 
Comments  are  requested  concerning:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Conunission's 
burden  estimate;  (c)  ways  to  eidiance 
the  quality,  utility,  and  clarity  of  the 
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information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Written  commients  should  be 
submitted  on  or  before  October  3,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  conunents  to 
Judith  Boley  Herman,  Federal 
Commimications  Commission,  Room  1- 
C804,  445  12th  Sti^t,  SW.,  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 

SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0370. 

Title:  Part  32— Uniform  Systems  of 
Accounts  for  Telecommunications 
Companies. 

Form  No.  :N/ A. 

Type  of  Review:  Revision  of  a 
currentiy  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  239. 

Estimated  Time  Per  Response: 
6,123.41  hours  (average). 

Frequency  of  Response:  On  occasion 
reporting  requirement,  recordkeeping 
requirement. 

Total  Annual  Burden:  1,463,496 
hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  On  March  6,  2002, 
the  Conunission  adopted  an  Order  on 
Reconsideration  in  CC  Docket  No.  00- 
199,  FCC  02-68,  which  reinstated 
Account  2400,  Accumulated 
Amortization — tangible,  a  Class  B 
account,  as  the  request  of  the  United 
States  Telecom  Association  (USTA). 
The  information  contained  in  the 
various  reports  submitted  to  this 
Commission  by  the  carriers  provides  the 
necessary  detail  to  enable  the 
Commission  to  fulfill  its  regulatory 
responsibilities. 

Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22325  Filed  8-30-02;  8:45  am] 

BILLJNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Technologlcsi  Advisory  Council 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  this  notice 
advises  interested  persons  of  the  sixth 
meeting  of  the  Technological  Advisory 
Council  ("Coimcil")  under  its  new 
charter. 

DATES:  Wednesday.  September  18,  2002 
beginning  at  10  a.m.  and  concluding  at 
3  p.m. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  St.  SW.,  Room 
TW-C305  Washington.  DC  20554. 

SUPPLEMENTARY  INFORMATION: 

Continuously  accelerating  technological 
changes  in  telecommunications  design, 
manufacturing,  and  deployment  require 
that  the  Commission  be  promptly 
informed  of  those  changes  to  fulfill  its 
statutory  mandate,effectively.  The 
Coimcil  was  established  by  the  Federal 
Communications  Commission  to 
provide  a  means  by  which  a  diverse 
array  of  recognized  technical  experts 
from  different  areas  such  as 
manufacturing,  academia, 
communications  services  providers,  the 
research  community,  etc.,  can  provide 
advice  to  the  FCC  on  innovation  in  the 
communications  industry.  The  purpose 
of,  and  agenda  for,  the  sixth  meeting 
under  the  Council's  new  charter  will  be 
to  review  the  progress  that  has  been 
made  and  further  direct  the  Coimcil  "s 
efforts  to  fulfill  its  responsibilities  under 
its  charter.  The  Council  will  also 
consider  such  questions  as  the 
Commission  may  put  before  it.  Members 
of  the  public  may  attend  the  meeting. 
The  Federal  Communications 
Conunission  will  attempt  to 
accommodate  as  many  persons  as 
possible.  Admittance,  however,  will  be 
limited  to  the  seating  available.  Unless 
so  requested  by  the  Council's  Chair, 
there  will  be  no  public  oral 
participation,  but  the  public  may  submit 
written  comments  to  Jeffery  Goldthorp, 
the  Federal  Communications 
Commission's  Designated  Federal 
Officer  for  the  Technological  Advisory 
Council,  before  the  meeting.  Mr. 
Goldthorp's  e-mail  address  is 
jgoldtho@fcc.gov.  His  United  States  mail 
delivery  address  is  Jeffery  Goldthorp, 
Chief,  Network  Technology  Division, 
Office  of  Engineering  and  Technology, 
Federal  Commimications  Commission, 
445  12th  Street.  SW.,  Washington,  DC 
20554. 


Federal  Communications  Commission. 

Mariene  H.  Dortch, 

Secretan. 

|FR  Doc.  02-22324  Filed  8-30-02:  8:45  am| 

BILLING  CODE  671 2-01 -f> 


FEDERAL  RESERVE  SYSTEM 

Change  in  Banic  Control  Notices; 
Acquisition  of  Shares  of  Banic  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Conti-ol  Act  (12  U.S.C.  1817{j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank  - 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  17,  2002. 

A.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago. 
Illinois  60690-1414: 

1.  Ross  David  Levin,  Evanston, 
Illinois;  Louis  Jonathon  Kolom, 
Lincolnwood,  Illinois,  Shabsa  Abraham 
Lis.  Skokie,  Illinois;  Aaron  L.  Kolom. 
Los  Angeles,  California;  Sherwin 
Greenberg,  Chicago,  Illinois,  and  Arthtir 
Myer  Goldrich,  Skokie,  Illinois;  to  retain 
control  of  First  Equity  Corp.,  Skokie. 
Illinois,  and  thereby  indirectly  retain    . 
control  of  1st  Equity  Bank.  Skokie. 
Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28.  2002. 
Robert  deV.  Frierson. 
"  Deputy  Secretar}'  of  the  Board. 
[FR  Doc.  02-22334  Filed  8-30-02:  8:45  am) 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banit  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part   ' 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
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assets  or  the  ownership  of,  control  of.  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanidng  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained    ' 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  conunents 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  27, 
2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Simmer,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Sun  Financial  Corporation,  Saint 
Peters,  Missouri;  to  acquire  at  least  88 
percent  of  the  voting  shares  of  The  Quad 
Coxmty  State  Bank,  Vibumimi,  Missouri. 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  28,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-22335  Filed  8-30-02;  8:45  am] 

8HJJNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Federal  Open  Market  Committee; 
Domestic  Policy  Directive  of  June  25- 
26,2002  i 

In  accordance  with  §  271.25  of  its 
rules  regarding  availability  of 
information  (12  CFR  part  271),  there  is 
set  forth  below  the  domestic  policy 
directive  issued  by  the  Federal  Open 
Market  Committee  at  its  meeting  held 
on  Jime  25-26,  2002. ^ 


'  Copies  of  the  Minutes  of  the  Federal  Open 
Market  Committee  meeting  on  June  25-26,  2002. 
which  includes  the  domestic  policy  directive  issued 
at  the  meeting,  are  available  upon  request  to  the 
Board  of  Governors  of  the  Federal  Reserve  System, 


The  Federal  Open  Market  Conumittee 
seeks  monetary  and  financial  conditions 
that  will  foster  price  stability  and 
promote  sustainable  growth  in  output. 
To  further  its  long-run  objectives,  Uie 
Committee  in  the  immediate  future 
seeks  conditions  in  reserve  markets 
consistent  with  maintaining  the  federal 
funds  rate  at  an  average  of  aroimd  1% 
percent. 

By  order  of  the  Federal  Open  Market 
Committee,  August  26,  2002. 

Vincent  R.  Reinhart, 

Secretary,  Federal  Open  Market  Committee. 
(FR  Doc.  02-22333  Field  8-30-02;  8:45  am] 
BILUNG  CODE  6210-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Healthcare  Research  and 
Quality 

Notice  of  Meetings 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act  as 
amended  (5  U.S.C,  appendix  2),  the 
Agency  for  Healthcare  Research  and 
Quality  (AHRQ3  announces  meetings  of 
scientific  peer  review  groups.  The 
subcommittees  listed  below  are  part  of 
the  Agency's  Health  Services  Research 
Initial  Review  Group  Committee. 

The  subcommittee  meetings  will  be 
closed  to  the  public  in  accordance  with 
the  Federal  Advisory  Conunittee  Act, 
section  10(d)  of  5  U.S.C,  appendix  2 
and  U.S.C.  552b(c)(6).  Grant 
applications  are  to  be  reviewed  and 
discussed  at  these  meetings.  These 
discussions  are  likely  to  reveal  personal 
information  concerning  individuals 
associated  with  the  applications.  This 
information  is  exempt  from  mandatory 
disclosiu'e  under  the  above-cited 
statutes. 

1.  Name  of  Subcommittee:  Health  Care 
Research  Training. 

Date:  September  26-27,  2002  (Open  from 
8  a.m.  to  8:15  a.m.  and  closed  for  remainder 
of  the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

2.  Name  of  Subcommittee:  Health  Care 
Technology  and  Decision  Sciences. 

Date:  October  3-4,  2002  (Open  from  8  a.m. 
to  8:15  a.m.  and  closed  for  remainder  of  the 
meeting). 

Piace:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 


Washington,  D.C.  20551.  The  minutes  are  published 
in  the  Federal  Reserve  Bulletin  and  in  the  Board's 
annual  report. 


3.  Name  o/Subcomm/«ee:  Health  Research 
Dissemination  and  Implementation. 

Date;  October  3-4,  2002  (Open  from  8  a.m. 
to  8:15  a.m.  and  closed  for  remainder  of  the 
meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

4.  Name  of  Subcommittee:  Health  Care  and 
Effectiveness  Research. 

Date:  October  24-25,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for  remainder  of 
the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

5.  Name  of  Subcommittee:  Health  Systems 
Research. 

Date:  October  24-25,  2002  (Open  from  8 
a.m.  to  8:15  a.m.  and  closed  for  remainder  of 
the  meeting). 

Place:  AHRQ,  6010  Executive  Boulevard, 
4th  Floor  Conference  Center,  Rockville, 
Maryland  20852. 

Contact  Person:  Anyone  wishing  to  obtain 
a  roster  of  metnbers,  agenda  or  minutes  of  the 
nonconfidential  portions  of  the  meetings 
should  contact  Mrs.  Bonnie  Campbell, 
Committee  Management  Officer,  Office  of 
Research  Review,  Education  and  Policy, 
AHRQ.  2101  East  Jefferson  Street,  Suite  400, 
Rockville,  Maryland  20852,  Telephone  (301) 
594-1846. 

Agenda  items  for  these  meetings  are 
subject  to  change  as  priorities  dictate. 

Dated:  August  27,  2002. 
Carolyn  M.  Clancy, 
Acting  Director. 

[FR  Doc.  02-22330  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4160-90-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Draft  Guideline  for  Prevention  of 
Healthcare-associated  Pneumonia, 
2003 

AGENCY:  Centers  for  Disease  Control  and 
Prevention  (CDC),  Department  of  Health 
and  Human  Services  (DHHS). 

ACTION:  Notice  of  availability  and 
request  for  public  comment. 

SUMMARY:  Hiis  notice  is  a  request  for 
review  of  and  comment  on  the  Draft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneumonia,  2003,  available 
on  the  CDC  Web  site  at  www.cdc.gov/ 
ncidod/hip/pnguide.htm.  The  guideline 
has  been  developed  for  practitioners 
who  provide  care  for  patients  and  who 
are  responsible  for  monitoring  and 


preventing  infections  in  healthcare 
settings.  The  guideline  replaces  the 
Guideline  for  Prevention  of  Nosocomial 
Pneumonia,  published  in  1994. 
DATES:  Conunents  on  the  E>raft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneumonia,  2003,  must  be 
received  in  writing  on  or  before  October 
18,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  copies  of  the  Draft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneumonia,  2003,  should  be 
submitted  to  the  Resource  Center, 
Attention:  PNGiiide,  Division  of 
Healthcare  Quality  Promotion,  CDC, 
Mailstop  E-68, 1600  Clifton  Rd.,  NE. 
Atlanta,  Georgia  30333;  fax  404  498- 
1244;  e-mail:  pnrequests@cdc.gov;  or 
Internet:  www.cdc.gov/ncidod/hip/ 
pnguide.htm. 

ADDRESSES:  Comments  on  the  Draft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneumonia,  2003,  should  be 
submitted  to  the  Resource  Center, 
Attention:  PNGuide,  Division  of 
Healthcare  Quality  Promotion.  CDC, 
Mailstop  E-68. 1600  Clifton  Road,  NE, 
Atlanta.  Georgia  30333;  fax  404  498- 
1244;  e-mail:  pncomments@cdc.gov;  or 
Internet:  www.cdc.gov/ncidod/hip/ 
pnguidchtm. 

SUPPLEMENTARY  INFOfMATION:  The  Draft 
Guideline  for  Prevention  of  Healthcare- 
associated  Pneimionia,  2003,  addresses 
the  prevention  and  control  of 
healthcare-associated  bacterial 
pneumonia,  especially  ventilator- 
associated  pneimionia;  Legionnaire's 
disease;  pertiissis;  invasive  pulmonary 
aspergillosis;  viral  pneumonia; 
respiratory  syncytial  virus  infection; 
parainfluenza;  adenovirus  infection;  and 
influenza.  Part  I  discusses  the 
epidemiology,  diagnosis,  pathogenesis, 
modes  of  transmission,  and  prevention 
and  control  of  the  diseases  listed  above. 
Part  n  contains  the  consensus 
recommendations  of  the  Healthcare 
Infection  Control  Practices  Advisory 
Committee  (HICPAC)  and  addresses 
such  issues  as  education  of  healthcare 
personnel  regarding  the  prevention  and 
control  of  healthcare-associated 
pneumonia  and  other  lower  respiratory 
tract  diseases  and  measures  to  prevent 
person-to-person  transmission  of  each 
disease. 

HICPAC  was  established  in  1991  to 
provide  advice  and  guidance  to  the 
Secretary  and  the  Assistant  Secretary  for 
Health,  DHHS;  the  Director,  CDC;  and 
the  Director,  National  Center  for 
Infectious  Diseases,  regarding  the 
practice  of  infection  control  and 
strategies  for  surveillance,  prevention, 
and  control  of  healthcare-associated 


infections  in  U.S.  healthcare  facilities. 
The  committee  advises  CDC  on 
guidelines  and  other  policy  statements 
regarding  prevention  of  healthcare- 
associated  infections  and  related 
adverse  events. 

Dated:  August  27,  2002. 

James  D.  Seligman, 

Associate  Director  for  Program  Services, 
Centers  for  Disease  Control  and  Prevention. 

[FR  Doc.  02-22309  Filed  8-30-02;  8:45  am] 

BHJJNG  CODE  416»-1l-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

President's  Committee  on  Mental 
Retantatkm;  Notice  of  Meeting 

AGENCY:  President's  Committee  on 
Mental  Retardation  (PCMR). 
ACTION:  Notice  of  meeting. 

DATES:  Monday,  September  23,  2002, 
from  8  a.m.  to  5  p.m..  and  Tuesday, 
September  24.  2002,  from  8  a.m.  to  11 
a.m.  The  entire  meeting  of  the 
President's  Committee  on  Mental 
Retardation  will  be  open  to  the  public. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Indian  Treaty  Room,  Old  Executive 
Office  Building,  17th  Street  and 
Pennsylvania  Avenue,  Washington,  DC 
20500.  Enter  the  building  at  the 
Pennsylvania  Avenue  entrance  and  be 
prepared  to  show  a  photo  ID.  Please 
allow  extra  time  for  security  procedures. 
It  will  be  necessary  for  all  persons 
planning  to  enter  the  Old  Executive 
Office  Building  to  provide  their  name, 
date  of  birth  and  social  security  number 
no  later  than  September  13,  2002,  to  the 
Executive  Director,  President's 
Conunittee  on  Mental  Retardation  (see 
below  for  contact  information).  A  barrier 
bee  entrance  is  available  to  the  Old 
Executive  Office  Building  at  its  17th  and 
G  Streets,  NW.,  entrance.  The  same 
security  requirements  apply  for  that 
entrance. 

Agenda:  The  Committee  plans  to 
discuss  critical  issues  concerning 
President  George  W.  Bush's  New 
Freedom  Iiutiative,  inter-agency 
collaboration  and  cooperation,  and 
removal  of  barriers  to  full  commtmity 
integration  and  improved  quality  of  life 
for  individuals  with  mental  retardation. 
An  interpreter  for  the  deaf  will  be 
available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Atwater,  President's  Committee  on 
Mental  Retardation,  Room  701, 
Aerospace  Building,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 


20447,  telephone— (202)  619-0634. 
fax — (202)  205-9519,  e-mail— 
satwater@acf.hhs.gov. 

SUPPLEMENTARY  INFORMATION:  The  PCMR 
acts  in  an  advisory  capacity  to  the 
President  and  the  Secretary  of  the  U.S. 
Department  of  Health  and  Human 
Services  on  a  broad  range  of  topics 
relating  to  programs,  services  and 
support  for  persons  with  mental 
retardation.  The  Committee  is 
responsible  for  evaluating  the  adequacy 
of  current  practices  in  programs  and 
support  for  person  with  mental 
retardation,  and  for  reviewing  legislative 
proposals  that  impact  the  quality  of  life 
that  is  experienced  by  citizens  with 
mental  retardation  and  their  families. 
The  Committee  submits  an  annual 
report  to  the  President. 

Dated:  August  26,  2002. 
Sally  Atwater, 

Executive  Director,  President's  Committee  on 
Mental  Retardation. 
(FR  Doc.  02-22318  Filed  8-30-02;  8:45  am] 

BHXMO  CODE  41M-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  md  Mental  Health 
Servtoes  Administration 

Current  List  of  Laboratories  Which 
Meet  Minimum  Standards  To  Engage  in 
Urine  Drug  Testing  for  Federal 
Agencies 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Health  and 
Human  Services  notifies  Federal 
agencies  of  the  laboratories  ciu'renUy 
certified  to  meet  standards  of  subpart  C 
of  Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  Programs  (59 
FR  29916,  29925).  A  notice  listing  all 
currenUy  certified  laboratories  is 
published  in  the  Federal  Register 
during  the  first  week  of  each  month.  If 
any  laboratory's  certification  is 
suspended  or  revoked,  the  laboratory 
will  be  omitted  from  subsequent  lists 
until  such  time  as  it  is  restored  to  full 
certification  under  the  Guidelines. 

If  any  laboratory  has  withdrawn  from 
the  National  Laboratory  Certification 
Program  dtiring  the  past  month,  it  will 
be  listed  at  the  end.  and  will  be  omitted 
from  the  monthly  listing  thereafter. 

This  notice  is  also  available  on  the 
internet  at  the  following  websites:  http:/ 
/workplace. samhsa.gov  and  http:// 
www.dnigfreeworkplace.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  Mrs. 
Giselle  Hersh  or  Dr.  Walter  Vogl. 
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Division  of  Workplace  Programs,  5600 
Fishers  Lane,  Rockwall  2  Building, 
Room  815,  Rockville,  Maryland  20857; 
Tel.:  (301)  443-6014,  Fax:  (301)  443- 
3031. 

SUPPLEMENTARY  INFORMATION: 

Mandatory  Guidelines  for  Federal 
Workplace  Drug  Testing  were  developed 
in  accordance  with  Executive  Order 
12564  and  section  503  of  Public  Law 
100-71.  Subpart  C  of  the  Guidelines, 
"Certification  of  Laboratories  Engaged 
in  Urine  Drug  Testing  for  Federal 
Agencies,"  sets  strict  standards  which 
laboratories  must  meet  in  order  to 
conduct  urine  drug  testing  for  Federal 
agencies.  To  become  certified  an 
applicant  laboratory  must  undergo  three 
rounds  of  performance  testing  plus  an 
on-site  inspection. 

To  maintain  that  certification  a 
laboratory  must  participate  in  a 
quarterly  performance  testing  program 
plus  periodic,  on-site  inspections. 

Laboratories  which  claim  to  be  in  the 
applicant  stage  of  certification  are  not  to 
be  considered  as  meeting  the  minimum 
requirements  expressed  in  the  HHS 
Guidelines.  A  laboratory  must  have  its 
letter  of  certification  fitjm  SAMHSA, 
HHS  (formerly:  HHS/NIDA)  which 
attests  that  it  has  met  minimum 
standards. 

In  accordance  with  Subpart  C  of  the 
Guidelines,  the  following  laboratories 
meet  the  minimum  standards  set  forth 
in  the  Guidelines: 

ACL  Laboratories 

8901  W.  Lincoln  Ave. 

West  Allis,  WI  53227 

414-328-7840/800-877-7016 

(Formerly:  Bayshore  Clinical  Laboratory) 

ACM  Medical  Laboratory,  Inc. 

160  Elmgrove  Park 

Rochester,  NY  14624 

716-42»-2264 

Advanced  Toxicology  Network 

3560  Air  Center  Cove,  Suite  101 

Memphis,  TN  38118 

901-794-5  770/888-290-1 150 

Aegis  Analytical  Laboratories,  Inc. 

345  Hill  Ave. 

Nashville.  TN  37210 

615-255-2400 

Alliance  La\)oratory  Services 

3200  Burnet  Ave. 

Cincinnati,  OH  45229 

513-585-9000 

(Formerly:  Jewish  Hospital  of  Cincinnati, 

Inc.) 
American  Medical  Laboratories,  Inc. 
14225  Newbrook  Dr. 
Chantilly,  VA  20151 
703-802-6900 

Associated  Pathologists  Laboratories,  Inc. 
4230  South  Bumham  Ave.,  Suite  250 
Las  Vegas,  NV  89119-5412 
702-733-7866/800-^33-2750 
Baptist  Medical  Center — Toxicology 
Laboratory 


9601  1-630,  Exit  7 

Little  Rock.  AR  72205-7299 

501-202-2783 

(Formerly;  Forensic  Toxicology  Laboratory 

Baptist  Medical  Center) 
Clinical  Laboratory  Partners,  LLC 
129  East  Cedar  St. 
Newington.CT  06111 
860-696-8115 
(Formerly:  Hartford  Hospital  Toxicology 

Laboratory) 
Clinical  Reference  Lab 
8433  Quivira  Rd. 
Lenexa.  KS  66215-2802 
800-445-6917 
Cox  Health  Systems,  Department  of 

Toxicology 
1423  North  Jefferson  Ave. 
Springfield,  MO  65802 
800-876-3652/417-269-3093 
(Formerly:  Cox  Medical  Centers) 
Diagnostic  Services  Inc.,  dba  DSI 
12700  Wesllinks  Drive 
Fort  Myers,  FL  33913 
941-561-8200/800-735-5416 
Doctors  Laboratory,  Inc. 
P.O.  Box  2658,  2906  Julia  Dr. 
Valdosta,  GA  31602 
912-244-4468 

DrugProof,  Divison  of  Dynacare 
543  South  Hull  St. 
Montgomery,  AL  36103 
888-777-9497/334-241-0522 
(Formerly:  Alabama  Reference  Laboratories, . 

Inc.) 
DrugProof,  Division  of  Dynaceire/Laboratory 

of  Pathology,  LLC 
1229  Madison  St.,  Suite  500,  Nordstrom 

Medical  Tower 
Seattle,  WA  98104 
206-386-2672/800-898-0180 
(Formerly:  Laboratory  of  Pathology  of  Seattle, 

Inc.,  DrugProof,  Division  of  Laboratory  of 

Pathology  of  Seattle,  Inc.) 
DrugScan,  Inc. 

P.O.  Box  2969, 1119  Meams  Rd. 
Warminster,  PA  18974 
215-674-9310 

Dynacare  Kasper  Medical  Laboratories  * 

14940-123  Ave., 
Edmonton,  Alberta 
Canada  T5V  1B4 
780-451-3702/800-661-9876 

ElSohly  Laboratories,  Inc. 

5  Industrial  Park  Dr. 

Oxford,  MS  38655 

662-236-2609 

Express  Analytical  Labs 

3405  7th  Avenue,  Suite  106 

Marion,  lA  52302 

319-377-0500 

Gamma-Dynacare  Medical  Laboratories  * 

A  Division  of  the  Gamma-Dynacare 

Laboratory  Partnership 
245  Pall  Mall  St. 
London,  ONT 
Canada  N6A  1P4 
519-679-1630 

General  Medical  Laboratories 
36  South  Brooks  St. 
Madison,  WI  53715 
608-267-6267 

Kroll  Laboratory  Specialists,  Inc. 


1111  Newton  St. 
Gretna,  LA  70053 
504-361-8989/800-^33-3823      • 
(Formerly:  Laboratory  Specialists,  Inc.) 

LabOne,  Inc. 

10101  Renner  Blvd. 

Lenexa,  KS  66219 

913-888-3927/800-728-4064 

(Formerly:  Center  for  Laboratory  Services,  a 

Division  of  LabOne,  Inc.) 
Laboratory  Corporation  of  America  Holdings 
7207  N.  Gessner  Road 
Houston,  TX  77040 
713-856-8288/800-800-2387 

Laboratory  Corporation  of  America  Holdings 

69  First  Ave. 

Raritan,  NJ  08869 

908-526-2400/800-437-4986 

(Formerly:  Roche  Biomedical  Laboratories, 
Inc.) 

Laboratory  Corporation  of  America  Holdings 

1904  Alexander  Drive 

Research  Triangle  Park,  NC  27709 

919-572-6900/800-833-3984 

(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  CompuChem  Laboratories, 
Inc.;  CompuChem  Laboratories,  Inc.,  A 
Subsidistry  of  Roche  Biomedical 
Laboratory;  Roche  CompuChem 
Laboratories,  Inc.,  A  Member  of  the  Roche 
Group) 

Laboratory  Corporation  of  America  Holdings 

10788  Roselle  Street 

San  Diego,  CA  92121 

800-882-7272 

(Formerly:  Poisonlab,  Inc.) 

Laboratory  Corporation  of  America  Holdings 

1120  Stateline  Road  West 

Southaven,  MS  38671 

866-827-8042/800-233-6339 

(Formerly:  LabCorp  Occupational  Testing 
Services,  Inc.,  MedExpress/National 
Laboratory  Center) 

Marshfield  Laboratories 

Forensic  Toxicology  Laboratory 

1000  North  Oak  Ave. 

Marshheld,  WI  54449 

715-389-3734/800-331-3734 

MAXXAM  Analytics  Inc.* 
5540  McAdam  Rd. 
Mississauga,  ON 
Canada  L4Z  IPI 
905-890-2555 

(Formerly:  NOVAMANN  (Ontario)  Inc.) 
Medical  College  Hospitals  Toxicology 
Laboratory,  Department  of  Pathology 
3000  Arlington  Ave. 
Toledo,  OH  43699 
419-383-5213 
MedTox  Laboratories,  Inc. 
402  W.  County  Rd.  D 
St.  Paul,  MN  55112 
65 1-636-7466/800-832-3244 

MetroLab-Legacy  Laboratory  Services 

1225  NE  2nd  Ave. 

Portland.  OR  97232 

503-4 1 3-5295/800-95O-5  295 

Minneapolis  Veterans  Affairs  Medical  Center 

Forensic  Toxicology  Laboratory 

1  Veterans  Drive 

Miimeapolis,  Minnesota  55417 

612-725-2088 

National  Toxicology  Laboratories,  Inc. 
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HOC  California  Ave. 
BakersBeld,  CA  93304 
661-322-4250/800-350-3515 

Northwest  Drug  Testing,  a  division  of  NWT 

Inc. 
1141  E.  3900  South 
Salt  Lake  City,  UT  84124 
801-293-2300/800-322-3361 
(Formerly:  NWT  Drug  Testing,  North  West 

Toxicology,  Inc.) 
One  Source  Toxicology  Laboratory,  Inc. 
1705  Center  Street 
Deer  Park.  TX  77536 
713-920-2559 
(Formerly:  University  of  Texas  Medical 

Branch,  Clinical  Chemistry  Division; 

LFTMB 
Pathology-Toxicology  Laboratory) 

Oregon  Medical  Laboratories 
P.O.  Box  972,  722  East  11th  Ave. 
Eugene,  OR  97440-0972 
541-687-2134 

PaciBc  Toxicology  Laboratories 
6160  Variel  Ave. 
Woodland  Hills,  CA  91367 
818-598-3110/800-328-6942 
(Formerly:  Centinela  Hospital  Airport 

Toxicology  Laboratory 
Pathology  Associates  Medical  Laboratories 
110  West  Cliff  Drive 
Spokane,  WA  99204 
509-755-8991/800-541-7891x8991 

PharmChem  Laboratories,  Inc. 
4600  N.  Beach 
Haltom  City,  TX  76137 
817-605-5300 

(Formerly:  PharmChem  Laboratories,  Inc., 
Texas  Division;  Harris  Medical  Laboratory) 

Physicians  Reference  Laboratory 

7800  West  110th  St. 

Overland  Park.  KS  66210 

913-339-03  72/800-82 1-362  7 

Quest  Diagnostics  Incorporated 

3175  Presidential  Dr. 

Atlanta,  GA  30340 

770-452-1590 

(Formerly:  SmithKline  Beecham  Clinical 

Laboratories,  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
4770  Regent  Blvd. 
Irving,  TX  75063 
800-842-6152 
(Moved  from  the  Dallas  location  on  03/31/01; 

Formerly:  SmithKline  Beecham  Clinical 

Laboratories,  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
400  Egypt  Rd. 
Norristown.  PA  19403 
610-631-4600/877-642-2216 
(Formerly:  SmithKline  Beecham  Clinical 

Laboratories,  SmithKline  Bio-Science 

Laboratories) 
Quest  Diagnostics  Incorporated 
506  E.  State  Fkwy. 
Schaumburg,  IL  60173 
800-669-6995/847-885-2010 
(Formerly:  SmithKline  Beecham  Clinical 

Laboratories,  International  Toxicology 

Laboratories) 
Quest  Diagnostics  Incorporated 
7600  Tyrone  Ave. 
Van  Nuys,  CA  91405 


818-989-2520/800-877-2520 
(Formerly:  SmithKline  Beecham  Clinical 

Laboratories] 
Scientific  Testing  Laboratories,  Inc. 
463  Southlake  Blvd. 
Richmond,  VA  23236 
804-378-9130 
S.E.D.  Medical  Laboratories 
5601  Office  Blvd. 
Albuquerque,  NM  87109 
505-727-6300/800-999-5  227 

South  Bend  Medical  Foundation,  Inc. 

530  N.  Lafayette  Blvd. 

South  Bend,  IN  46601 

219-234-4176 

Southwest  Laboratories 

2727  W.  Baseline  Rd. 

Tempe,  AZ  85283 

602-438-8507/800-279-0027 

Sparrow  Health  System 

Toxicology  Testing  Center.  St.  Lawrence 

Campus 
1210  W.  Saginaw 
Lansing,  MI  48915 
517-377-0520 
(Formerly:  St.  Lawrence  Hospital  & 

Healthcare  System) 
St.  Anthony  Hospital  Toxicology  Laboratory 
1000  N.  Lee  St. 
Oklahoma  City,  OK  73101 
405-272-7052 
Sure-test  Laboratories,  Inc. 
2900  Broad  Avenue 
Memphis,  Tennessee  38112 
901^74-6028 

Toxicology  &  Drug  Monitoring  Laboratory 
University  of  Missouri  Hospital  &  Clinics 
2703  Clark  Lane.  Suite  B,  Lower  Level 
Columbia.  MO  65202 
573-882-1273 

Toxicology  Testing  Service,  Inc. 
5426  N.W.  79th  Ave. 
Miami,  FL  33166 
305-593-2260 
US  Army  Forensic  Toxicology  Drug  Testing 

Laboratory 
Fort  Meade,  Building  2490 
Wilson  Street 

Fort  George  G.  Meade,  MD  20755-5235 
301-677-7085 


•  The  Standards  Council  of  Canada  (SCC) 
voted  to  end  its  Laboratory  Accreditation 
Program  for  Substance  Abuse  (LAPSA) 
effective  May  12, 1998.  Laboratories  certified 
through  that  program  were  accredited  to 
conduct  forensic  urine  drug  testing  as 
required  by  U.S.  Department  of 
Transportation  (DOT)  regulations.  As  of  that 
date,  the  certification  of  those  accredited 
Canadian  laboratories  will  continue  under 
DOT  authority.  The  responsibility  for 
conducting  quarterly  performance  testing 
plus  periodic  on-site  inspections  of  those 
LAPSA-accredited  laboratories  was 
transferred  to  the  U.S.  DHHS.  with  the 
DHHS'  National  Laboratory  Certification 
Program  (NLCP)  contractor  continuing  to 
have  an  active  role  in  the  performance  testing 
and  laboratory  inspection  processes.  Other 
Canadian  laboratories  wishing  to  be 
considered  for  the  NLCP  may  apply  directly 
to  the  NLCP  contractor  just  as  U.S. 
laboratories  do. 


Upon  finding  a  Canadian  laboratory  to  be 
qualified,  the  DHHS  will  recommend  that 
DOT  certify  the  laboratory  (Federal  Register. 
16  July  1996)  as  meeting  the  minimum 
standards  of  the  "Mandatory  Guidelines  for 
Workplace  Drug  Testing"  (59  Federal 
Register.  9  )une  1994,  Pages  29908-29931). 
After  receiving  the  DOT  certification,  the 
laboratory  will  be  included  in  the  monthly 
list  of  DHHS  certifled  laboratories  and 
participate  in  the  NLCP  certification 
maintenance  program. 

Richard  Kopanda, 

ExecuUve  Officer,  SAMHSA. 

(FR  Doc.  02-22304  Filed  8-30-02;  8:45  am] 

BNXMG  CODE  41M-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

tDodwt  No.  FR-4739-N-41] 

Notice  of  Submission  of  Proposed 
information  Collection  to  0MB; 
Emergency  Comment  Request; 
Inventory  of  Housing  Units  Designated 
for  Elderiy/Dlsablsd  Persons;  Notice  of 
Propoeed  Information  Collection  for 
Pulilic  Comment 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
emergency  review  and  approval,  as 
required  by  the  Paperwork  Reduction 
Act.  The  Department  is  soliciting  public 
conmients  on  the  subject  proposal. 
DATES:  Comments  Due  Date:  September 
10,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  conmients  regarding 
this  proposal.  Comments  must  be 
received  within  seven  (7)  days  from  the 
date  of  this  Notice.  Comments  should 
refer  to  the  proposal  by  name/or  OMB 
approval  number  (2502 — pending)  and 
should  be  sent  to:  Lauren  Wittenberg, 
HUD  Desk  Officer,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington. 
DC  20503:  Fax  number  (202)  395-6974; 
E-mail 
Lauren_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wajrne  Eddins,  Reports  Management 
Officer,  Department  of  Housing  and 
Urban  Development,  451  Seventh  Street, 
SW..  Washington,  DC  20410;  e-mail 
Wayne_Eddins@HUD.gov,  telephone 
(202)  708-2374.  This  is  not  a  toll-free 
number.  Copies  of  available  docmnents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
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SUPPLEMENTARY  INFORMATION:  This 
Notice  informs  the  public  that  the 
Department  of  Housing  and  Urban 
Development  (HUD)  has  submitted  to 
OMB,  for  emergency  processing,  an 
information  collection  package  to  obtain 
current  data  from  owners  of  multifamily 
housing  projects  regarding  preferences 
for  occupancy  by  the  elderly  persons 
and  persons  with  disabilities,  unit 
distribution,  and  units  with  accessible 
features.  This  information  is  necessary 
for  Departmental  compliance  with  the 
2000  House  Committee  on 
Appropriations  Report  #106-286.  The 
information  obtained  through  this 
inventory  will  be  published  on  HUD's 
Web  site  for  public  access  and  will 
assist  prospective  applicants  with 
locating  units  for  which  they  are 
eligible. 

This  Notice  is  soliciting  comments 
form  members  of  the  public  and 
affecting  agencies  concerning  the 
proposed  collection  of  information  to: 
(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (2)  Evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  Enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  Minimize  the 
burden  of  the  collection  of  information 
on  those  who  are  to  respond;  including 
through  the  use  of  appropriate 
automated  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Inventory  of 
Housing  Units  Designated  for  Elderly/ 
Disabled  Persons. 

Description  of  Proposed  Information 
Collection:  The  information  obtained 
through  this  survey  will  be  published 
on  HUD's  Web  site  for  public  access  and 
will  assist  prospective  elderly/disabled 
applicants  to  locate  housing  units  for 
which  they  are  eligible. 

OMB  Control  Number:  To  be  assigned. 

Agency  Form  Numbers:  HUD-90059. 

Members  of  Affected  Public: 
Individuals  or  households/owners  of 
multifamily  housing  projects. 

Estimation  of  the  total  numbers  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  responses, 
and  hours  of  response.  The  estimated 
number  of  annual  hours  required  for 
this  information  collection  is  1.500;  the 
estimated  number  of  respondents  is 
3,000;  the  frequency  of  responses  is  1: 


and  the  estimated  time  to  gather  the 
necessary  documents  and  complete  the 
form  is  about  30  minutes  per 
submission. 

Authority:  The  Paperwork  Reduction  Act 
of  1995, 44  U.S.C.  Chapter  35.  as  amended. 

Dated:  August  27,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-22329  Filed  8-30-02:  8:45  am] 
BILLING  CODE  4210-27-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Receipt  of  Applications  for 
Endangered  Species  Recovery  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  permit 

applications. 

SUMMARY:  The  following  applicants  have 
applied  for  a  scientific  research  permit 
to  conduct  certain  activities  with 
endangered  species  pursuant  to  section 
10(a)(1)(A)  of  the  Endangered  Species 
Act  (16  U.S.C.  1531  etseq.).  We,  the 
Fish  and  Wildlife  Service,  solicit  review 
and  comment  from  local.  State,  and 
Federal  agencies,  and  the  public  on  the 
following  permit  requests. 
DATES:  Comments  on  these  permit 
applications  must  be  received  on  or 
before  October  3,  2002  to  receive 
consideration  by  us. 
ADDRESSES:  Written  data  or  comments 
should  be  submitted  to  the  Chief, 
Endangered  Species,  Ecologiceil 
Services.  Fish  and  Wildlife  Service,  911 
NE.  11th  Avenue,  Portland,  Oregon 
97232-4181  (fax:  503-231-6243).  Please 
refer  to  the  respective  permit  number  for 
each  application  when  submitting 
comments.  All  comments  received, 
including  names  and  addresses,  will 
become  part  of  the  official 
administrative  record  and  may  be  made 
available  to  the  public. 
FOR  FURTHER  INFORMATION  CONTACT: 
Documents  amd  other  information 
submitted  with  these  applications  are 
available  for  review,  subject  to  the 
requirements  of  the  Privacy  Act  and 
Freedom  of  Information  Act,  by  any 
party  who  submits  a  written  request  for 
a  copy  of  such  documents  within  20 
days  of  the  date  of  publication  of  this 
notice  to  the  address  above  (telephone: 
503-231-2063).  Please  refer  to  the 
respective  permit  nimiber  for  each 
application  when  requesting  copies  of 
documents. 

SUPPLEMENTARY  INFORMATION: 


Permit  No.:  TE-058629. 

Applicant:  Peggy  Cheatham, 
Roseburg,  Oregon. 

The  applicant  requests  a  permit  to 
take  (harass,  hold,  and  release)  the 
Columbian  white-tailed  deer 
[Odocoileus  virginianus  leucurus)  in 
conjunction  with  rehabilitation  efforts 
in  Douglas  County,  Oregon  for  the 
purpose  of  enhancing  its  survival. 

Permit  No.:  TE-042064. 

Applicant:  Cecilia  Meyer,  San  Diego, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  collect,  and 
sacrifice)  the  Conservancy  fairy  shrimp 
[Branchinecta  conservatio),  the  San 
Diego  fairy  shrimp  {Branchinecta 
sandiegonensis),  and  the  Riverside  fairy 
shrimp  [Streptocephalus  wootoni)  in 
conjunction  with  surveys  in  southern 
California  for  the  purpose  of  enhancing 
their  survival. 

Permit  No.:  TE-778195. 

Applicant:  Helix  Enviroimiental 
Plaiming,  Inc.,  La  Mesa,  California. 

The  permittee  requests  an  amendment 
to  take  (collect,  translocate,  and  retain) 
the  Riverside  fairy  shrimp 
[Streptocephalus  wootoni)  and  the  San 
Diego  fairy  shrimp  (Branchinecta 
sandiegonensis)  in  conjunction  with 
habitat  restoration  activities  throughout 
the  range  of  each  species  in  California 
for  the  purpose  of  enhancing  their 
survival. 

Permit  No.:  TE-060175. 

Applicant:  Teresa  Newkirk,  La 
Quinta,  California. 

The  applicant  requests  a  permit  to 
take  (harass  by  survey  and  monitor 
nests)  the  southwestern  willow 
flycatcher  (Empidonax  traillii  extimus), 
and  [monitor  nests)  the  least  Bell's  vireo 
[Vireo  bellii  pusillus)  in  conjunction 
with  surveys  in  San  Diego,  Los  Angeles, 
Orange,  Riverside,  San  Bernardino,  and 
Ventura  Counties,  California  for  the 
purpose  of  enhancing  their  survival. 

Permit  No.:  TE-056222. 

Applicant:  Paul  Sevems,  Springfield, 
Oregon. 

The  applicant  requests  a  permit  to 
take  (survey  by  pursuit)  the  Fender's 
blue  butterfly  [Icaricia  icarioides 
fenderi]  in  conjunction  with  removing/ 
reducing  to  possession  the  Lupinus 
sulphureus  kincaidii  (Kincaid's  lupine) 
in  Polk  and  Lane  Coimties,  Oregon  for 
the  purpose  of  enhancing  their  survival. 

Permit  No.:  TE-045994. 

Applicant:  Geological  Survey, 
Biological  Research  Division,  Western 
Ecological  Research  Center,  San  Diego, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  tag,  mark,  and 
collect)  the  moimtain  yellow-legged  frog 
[Rana  muscosa),  and  take  (harass  by 
survey  and  collect)  the  tidewater  goby 
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[Eucyclogobius  newbenyi)  in 
conjunction  with  research  throughout 
the  range  of  each  species  for  the  purpose 
of  enhancing  their  siirvival. 

Permit  No. :  TE-009018. 

Applicant:  Rancho  Santa  Ana  Botanic 
Garden,  Claremont.  California. 

The  permittee  requests  an  amendment 
to  remove/reduce  to  possession  the 
Ambrosia  pumila  (Sm  Diego  Ambrosia). 
Arabis  hoffmaimii  (Hoffinan's 
rockcress),  Arctostaphyios  confertiflora 
(Santa  Rosa  island  manzanita). 
Astragalus  jaegerianus  (Lane  mountain 
milk-vetch),  Astragcdus  pycnostachyus 
var.  lanosissimus  CVentura  Marsh  milk- 
vetch),  Beiberis  pinnata  ssp.  insularis 
(Island  barberry),  Castillefa  mollis  (Soft- 
leaved  paind)rusfa),  Caulanthus 
califomicus  (California  jewelflower), 
Chorizanthe  pungens  var.  hartwegiana 
(Ben  Lomond  spineflower),  Chorizanthe 
robusta  vars.  robusta  and  haitwegU  ■ 
(Robust  spineflower),  Ciisium  fontinale 
var.  obispoense  (Chorro  Creek  bog 
thistle),  Cirsium  loncholepis  (La 
Graciosa  thistle),  Clarkia  speciosa  spp. 
immaculata  CPismo  clarida),  Cupressus 
abmmsiana  (Santa  Cruz  cypress), 
Eriastnun  hooveri  (Hoover's  woolly- 
star),  Eriodictyon  altissimum  (Indian 
Knob  mountain  balm).  Eriodictyon 
capitatum  (Lompoc  yerba  santa). 
Erysimum  menziesii  vars.  menziesii  and 
yadoni  (Menzies'  wallflower),  Erysimum 
tereti folium  (Ben  Lomond  wallflower), 
Galium  buxifolium  (Island  bedstraw). 
Cilia  tenuiflora  spp.  arenaria  CMonterey 
gilia),  Cilia  tenuiflora  spp.  hoffmaimu 
(Hoffinann's  slender-flowered  gilia), 
Hemizonia  incresens  spp.  villosa 
(Gaviota  tarplant),  Lasthenia  conjugens 
(Contra  Costa  goldfields).  Layia  camosa 
(Beach  layia),  Lembertia  congdonii  (San 
Joaquin  wooly-threads),  Lupinus 
nipomensis  (Nipomo  Mesa  lupine), 
Lupinus  tidestromii  (Clover  lupine), 
Malacothanmus  fasciculatus  var. 
nesioticus  (Santa  Cruz  Island 
bushmallow),  Malacothrix  indecora 
(Santa  Cruz  Island  malocothrix), 
Malacothrix  squalida  (Island 
malocothrix),  Nitrophila  mohavensis 
(Amargosa  niterwort),  Oenothera  avita 
ssp.  eurekensis  (Eureka  Valley  evening- 
primrose),  Phacelia  insularis  ssp. 
insularis  (Island  phacelia),  Piperia 
yadonii  (Yadon's  piperia),  Potentilla 
hickmanii  (Hickman's  potentilla), 
Rorippa  gambellii  (Gambel's 
watercress),  Suaeda  calif omica 
(California  seablite),  Thysanocarpus 
conchuliferus  (Santa  Cruz  Island 
fringepod),  and  Trifolium  trichocalyx 
(Monterey  clover)  in  conjunction  with 
restoration  efforts  throu^out  the  range 
of  each  species  in  California  for  the 
purpose  of  enhancing  their  siuvival. 

Permit  No.:  TE-816187. 


Applicant:  David  Cook,  Santa  Rosa, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  mark,  collect 
tissue  samples,  release,  and  recapture) 
the  Sonoma  distinct  population  segment 
of  the  California  tiger  salamander 
[Ambystoma  califomiense)  in 
conjunction  with  ecology,  distribution, 
and  genetics  research  in  Sonoma 
County,  California  for  the  purpose  of 
enhancing  its  siuvival. 

PermitNo.:  TE-768251. 

Applicant:  Biosearch  Wildlife 
Surveys,  Santa  Cruz,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  mark,  collect  tissue  samples  or 
small  individuals,  release,  and  collect 
voucher  specimens)  the  Sonoma  distinct 
population  segment  of  the  California 
tiger  salamander  [Ambystoma 
califomiense)  in  conjunction  with 
ecology,  distribution,  and  genetics 
research  in  Sonoma  County,  California 
for  the  purpose  of  enhancing  its 
siuvival. 

Permit  No.:  TE-795938. 

Applicant:  EIP  Associates, 
Sacramento,  California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  collect  tissue  samples  or  small 
individuals,  release,  and  collect  voucher 
specimens)  the  Sonoma  distinct 
population  segment  of  the  California 
tiger  salamander  [Ambystoma 
califomiense)  in  conjunction  with 
ecology,  distribution,  and  genetics 
research  in  Sonoma  County,  California 
for  the  purpose  of  enhancing  its 
survival. 

Permit  No.:  TE-702631. 

Applicant:  Regional  Director,  Region 
1,  Fish  and  Wildlife  Service,  Portland, 
Or^on. 

T^e  permittee  requests  an  amendment 
to  take  the  southern  California  distinct 
population  segment  of  the  mountain 
yeUow-legged  frog  [Rana  muscosa)  and 
the  Sonoma  Coiuity  distinct  population 
segment  of  the  California  tiger 
salamander  (Ambystoma  califomiense), 
and  remove/reduce  to  possession 
Ambrosia  pumila  (San  Diego  ambrosia) 
in  conjunction  with  recovery  efforts 
throu^out  the  range  of  each  species  for 
the  purpose  of  enhancing  their 
propagation  and  survival. 

Permit  No. :  TE-0601 79. 

Applicant:  The  Zoological  Society  of 
San  Diego,  San  Diego,  California. 

The  applicant  request  a  permit  to  take 
(collect  eggs,  chicks,  and  adults;  and 
band  and  radio-tag)  the  alala  [Corvus 
hawaiiensis),  Oahu  elepaio  [Chasiempis 
sandwichensis  gayi),  small  Kauai  thrush 
[Myadestes  palmer!) ,  ou  [Psittirostra 
psittbcea),  palila  [Loxoioides  bailleui). 


Hawaii  akepa  [Loxops  coccineus), 
nukupuu  [Hemignathus  lucidus). 
akiapolaau  [Hemignathus  munroi), 
Hawaii  creeper  [Oreomystis  mana), 
Maui  parrotbill  [Pseudonestor 
xanthophrys),  poouli  [Melamprosops 
phaesosoma),  akohekohe  [Palmeria 
dolei),  Kauai  oo  [Moho  braccatus),  and 
the  nene  [Nesochen  sandvicensis)  in 
conjimction  with  captive  propagation 
and  release  in  the  State  of  Hawaii  for  the 
purpose  of  enhancing  their  survival. 

Pennit  No.:  TE-793644. 

Applicant:  Camm  C.  Swift,  Arcadia, 
California. 

The  permittee  requests  an  amendment 
to  take  (harass  by  survey,  capture, 
handle,  release,  and  collect  voucher 
specimens)  the  Owens  pupfish 
(Cyprinodon  radiosus)  and  the  Owens 
tui  chub  (Giula  bicolor  mohavensis)  in 
conjunction  with  surveys  in  Inyo 
County,  California  for  the  piupose  of 
enhancing  their  survival. 

PermitNo.:  TE-023496. 

Applicant:  Endangered  Species 
Recovery  Program,  Fresno,  California. 

The  permittee  requests  an  amendment 
to  take  (capture,  mark,  and  collect 
biological  samples)  the  Buena  Vista 
Lake  shrew  [Sorex  omatus  relictus)  in 
conjunction  with  scientific  research 
throughout  the  range  of  the  species  for 
the  purpose  of  enhancing  its  survival. 

Dated:  August  8.  2002. 
Rowan  W.  Gould, 

Regional  Director,  Region  1.  Portland,  Oregon. 
[FR  Doc.  02-22171  Filed  8-30-02;  8:45  am] 

■UJNG  COOE  4110-W-r 


DEPARTMENT  OF  THE  INTERIOR 

Geological  Survey 

Requeet  tar  Public  Comments  on 
Information  Collection  SubmtttMl  to 
the  Office  of  Management  and  Budget 
for  Review  Under  the  Paperwork 
Reduction  Act 

The  proposal  for  renewal  of  the 
collection  of  information  described 
below  has  been  submitted  to  the  Office 
of  Management  and  Budget  for  approval 
under  the  provisions  of  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
Copies  of  the  proposed  collection  of 
information  and  related  forms  may  be 
obtained  by  contacting  the  Bureau's 
clearance  officer  at  the  phone  number 
listed  below. 

OMB  has  up  to  60  days  to  approve  or 
disapprove  the  information  collection, 
but  may  respond  after  30  days;  therefore 
public  comments  should  be  submitted 
to  OMB  within  30  days  in  order  to 
assure  their  maximum  consideration. 
Comments  and  suggestions  on  the 
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requirement  should  be  made  directly  to 
the  Desk  Officer  for  the  Interior 
Department,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503,  and  to  the  Bureau  Clearance 
officer,  U.S.  Geological  Survey,  807 
National  Center,  12201  Sunrise  Valley 
Drive,  Reston,  Virginia,  20192, 
telephone  (703)  648-7313. 

As  required  by  OMB  regulations  at  5 
CFR  1320.8(d)(1),  the  U.S.  Geological 
Survey  solicits  specific  public 
comments  as  to: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  on  the 
bureaus,  including  whether  the 
information  will  have  practical  utility; 

2.  the  accuracy  of  the  bureau's 
estimate  of  the  burden  of  the  collection 
of  information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

3.  the  quality,  utility,  and  clarity  of 
the  information  to  be  collected;  and 

4.  how  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Frogwatch  USA. 

Current  OMB  Approval  Number: 
1028-0072. 

Summary:  The  collection  of 
information  referred  herein  applies  to  a 
World-Wide  Web  site  that  permits 
individuals  to  submit  records  of  the 
niunber  of  calling  amphibians  at 
wetlands.  The  Web  site  is  termed 
Frogwatch  USA.  Information  will  be 
used  by  scientists  and  federal,  state,  and 
local  agencies  to  identify  wetlands 
showing  significant  declines  in 
populations  of  amphibians. 

Estimated  Annual  Number  of 
Respondents:  1,500. 

Estimated  Annual  Burden  Hours: 
2,250  hours. 

Affected  Public:  Primarily  U.S. 
residents. 

FOn  FURTHER  INFORMATION  CONTACT:  To 
obtain  copies  of  the  survey,  contact  the 
Bureau  clearance  officer,  U.S. 
Geological  Survey,  807  National  Center. 
12201  Sunrise  Valley  Drive,  Reston, 
Virginia,  20192.  telephone  (703)  648- 
7313,  or  see  the  website  at  www.mp2- 
pwrc.  usgs.gov/frogwatch/. 

Dated:  June  27,  2002. 
Dennis  B.  Fenn, 
Associate  Director  for  Biology. 
(FR  Doc.  02-22312  Filed  8-30-02;  8:45  am] 
MJJNG  CODE  4310-Y7-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[(NIM-930-1310-01);  (TXNM  90928)] 

New  Mexico:  Proposed  Reinstatement 
of  Tennlnated  Oil  and  Gas  Lease  TXNM 
90928 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  TXNM  90928  for  lands 
in  Zapata  County,  Texas,  was  timely 
filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 
ft'om  Jime  1,  2002,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lanjls.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16  2/3  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  administrative  fee  and 
has  reimbursed  the  Bureau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  Sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
use  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  Jime  1,  2002,  subject 
to  the  original  terms  and  conditions  of 
the  lease  and  the  increased  rental  and 
royalty  rates  cited  above. 

For  further  information  contact: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  July  24,  2002. 
Gloria  S.  Baca, 
Land  Imw  Examiner 
[FR  Doc.  02-22400  Filed  8-30-02;  8:45  am) 

BILUNO  CODE  431&-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-920-1 330-GEOT-FI] 

Classification;  Salt  Wells  Known 
Geothermal  Resources  Area,  NV 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Classification  of  the  Salt  Wells 

Known  Geothermal  Resources  Area, 

Nevada. 

summary:  This  notice  alerts  the  public 

that  the  Bureau  of  Land  Management 

has  expanded  the  size  of  the  Salt  Wells 

Known  Geothermal  Resources  Area  by 

1,280  acres. 

EFFECTIVE  DATE:  July  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 

Hoops,  BLM  Nevada  State  Office,  P.O. 


Box  12000,  Reno,  Nevada  89520-0006, 
775-861-6568. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Secretary  of  the  Interior's  authority 
contained  in  Sec.  21(a)  of  the 
Geothermal  Steam  Act  of  1970  (84  Stat. 
1566, 1572;  30  U.S.C.  1020)  we  are 
expanding  the  boundaries  of  the  Salt 
Wells  Known  Geothermal  Resources 
Area  by  1,280  acres  to  include: 

Mt.  Diablo  Meridian,  Nevada 

T.  17  N.,  R.  30  E. 
Sees.  35,  36 

The  description  of  the  entire  Salt 
Wells  KnoMm  Geothermal  Area  is  now 
as  shown  below: 

Nevada 

Salt  Wells  Known  Geothermal  Resources 
Area 

Mt.  Diablo  Meridian,  Nevada 

T.  17N.,  R.  30E. 
Sees.  23-26,  35,  36. 

The  above  area  ag^egates  3,840.00 
acres,  more  or  less. 

Dated:  July  31,  2002. 
Gail  Acheson, 

Acting  State  Director,  Nevada. 

(FR  Doc.  02-22390  Filed  8-30-02;  8:45  am] 

BUJJNG  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-084-1060-AE] 

Notice  of  Road  Restriction  Order  and 
Temporary  Closure  of  Road  and 
Challls  Wild  Horse  Corrals  Area, 
Custer  County,  ID,  Order  No.  ID-084- 
33 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

SUMMARY:  Notice  is  given  that  the  road 
to  the  Challis  BLM  Wild  Horse  Corrals, 
from  where  it  leaves  the  county  road 
(Upper  Hot  Springs  Road)  to  the  corrals, 
and  the  horse  corrals  and  area 
immediately  adjacent  to  the  corrals,  will 
be  closed  to  the  general  public  during 
the  hours  from  10  p.m.  to  6  a.m.  (MDST) 
daily  beginning  on  August  19,  2002,  and 
continuing  through  midnight  on 
September  22,  2002.  Members  of  the 
public  may  only  travel  on  this  road  and 
enter  the  wild  horse  corral  area  during 
the  closure  hours  with  the  written 
permission  of  and  when  accompanied 
by  an  authorized  Bureau  of  Land     - 
Management  employee.  Persons  with 
authorization  to  utilize  the  area  by  BLM 
regulations,  contracts,  leases  or  permits, 
may  use  the  area  described  in 
accordance  with  those  authorizations. 
Nothing  in  this  closure  affects  the 


exercise  of  valid  existing  rights  created 
by  a  contract,  right  of  way,  lease,  permit 
or  mining  claim  that  is  carried  out  in 
accordance  with  the  regulations  under 
which  the  rights  were  established. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephanie  Snook  at  BLM  UCSC  District, 
1808  N.  Third  St..  Coeur  d'Alene,  ID, 
83814  or  call  (208)  769-5004. 
SUPPLEMENTARY  INFORMATION:  The  one 
mile  road  closure  and  horse  corrals  are 
located  in  section  6,  T.  13N.,  R.  20E., 
Boise  Meridian,  Idaho.  A  map  depicting 
the  closure  area  and  road  is  available  for 
public  inspection  at  the  Bureau  of  Land 
Management,  Challis  Field  Office, 
located  on  Highway  93,  Challis,  Idaho. 

The  authority  for  establishing  this 
restriction  is  contained  in  Tide  43,  Code 
of  Federal  Regulations,  Subpart  8364, 
Section  1  (43  CFR  8364.1).  This 
restriction  does  not  apply  to: 

(1)  Any  federal,  state  or  local 
government  officer  or  member  of  an 
organized  rescue  or  fire  fighting  force 
while  in  the  performance  of  an  official 
duty. 

(2)  Any  Bureau  of  Land  Management 
employee,  agent,  contractor,  or 
cooperator  while  in  the  performance  of 
an  official  duty. 

This  temporary  road  restriction  and 
closure  is  necessary  to  protect  members 
of  the  public,  the  wild  horses  and 
burros,  and  the  facility.  Wild  horses  are, 
by  definition,  not  yet  genUed  and  may 
pose  a  danger  to  members  of  the  public. 

Violation  of  this  order  is  punishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  one  year. 

Dated:  July  31,  2002. 
Stephanie  Snook, 

Acting  District  Manager. 

[FR  Doc.  02-22392  Filed  8-30-02;  8:45  am) 

BILLING  CODE  431IMSG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-09»-1150-MQ] 

Notice  Rescinding  the  October  18, 
1999,  Shooting  Area  Closure  in  South 
Phillips  County,  MT 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Rescinding  Notice  of  Closure. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  on  October  18, 
1999,  closed  about  26,500  acres  of 
public  land  to  the  discharge  or  use  of 
firearms.  The  areas  closed  are  described 
as  the  40-Complex  between  Dry  Fork 
and  Beauchamp  Creek,  and  an  area 
south  of  Pea  Ridge  in  south  Phillips 


County,  Montana.  The  purpose  of  the 
closure  was  to  protect  habitat  for  the 
reintpoduction  of  the  endangered  black- 
footed  ferret  [Mustela  nigripes).  That 
habitat  is  black-tailed  prairie  dog 
[Cynomys  ludovicianus)  colonies. 

House  Bill  492  (HB  492)  was  passed 
by  the  Montana  Legislature  to  allow  the 
Montana  Fish,  Wildlife,  and  Parks 
(FWP)  to  manage  black  and  white-tailed 
prairie  dogs  on  Bureau  of  Land 
Management  lands.  Further  action  by 
FWP  consisted  of  amending 
Administrative  Rides  of  Montana  (ARM) 
12.2.501,  to  include  black-tailed  and 
white-tailed  prairie  dogs  in  the 
definition  of  non-game  wildlife  in  need 
of  management.  The  FWP  Commission 
approved  the  adoption  of  the  proposed 
ARM  rule  on  January  24,  2002,  and  FWP 
filed  the  ARM  adoption  notice  on 
February  20,  2002.  Part  of  this  rule 
making  was  to  place  a  seasonal  shooting 
closure  on  all  BLM  lands  in  Montana  for 
black-tailed  prairie  dogs  and  a  year- 
roimd  shooting  closiure  on  black-footed 
ferret  reintroduction  sites.  Since  FWP 
has  placed  a  year-round  shooting 
closure  on  black-footed  reintroduction 
sites,  BLM's  1999  shooting  closure  is  no 
longer  required  to  protect  the  habitat  for 
the  black-footed  ferret. 

The  BLM  lands  in  the  40-Complex 
include: 

T.  24  N.,  R.  27  E.,  sec.  20,  all;  sec.  21, 
all;  sec.  25,  all;  sec.  26,  all;  sec.  27,  all; 
sec.  28,  all;  sec.  29,  NV2  and  SEV4;  sec. 
34,  all;  sec.  35,  all. 

T.  24  N.,  R.  28  E.,  sec.  31,  lots  1-4, 
EV2  WVz  and  EVz;  Sec.  32,  all. 

T.  23  N.,  R.  27  E.,  sec.  1,  lots  1-4, 
SV2NV2  and  SV2;  sec.  2,  lots  1^,  SV2NV2 
and  SV2;  sec.  3,  lot  1,  SEV4NEV4  and 
EV2SEV4;  sec.  10,  EV2NEV4  and 
NEV4SEV4;  sec.  11,  all;  sec.  12,  all;  sec. 
13,  all. 

T.  23  N.,  R.  28  E..  sec.  5,  lots  1-4, 
SV2NV2  and  SV2;  sec.  6,  lots  1-7, 
SEV4NWV4,  SVzNE'A,  SEV4,  and 
EV2SWV4;  sec.  7,  lots  1-4;  EV2WV2  and 
EV2;  sec.  8,  all;  sec.  17,  all;  sec.  18,  lots 
1-4,  EV2WV2,  and  EV2. 

This  includes  the  following  prairie 
dog  towns:  B040,  B041.  B042,  B043, 
B045.  B047,  B069,  B072.  and  B148. 

The  BLM  lands  in  the  area  south  of 
Pea  Ridge  include: 

T.  22  N.,  R.  29  E.,  sec.  9,  all;  sec.  10, 
all;  sec.  11,  all;  sec.  13,  all;  sec.  14,  all; 
sec  15,  all;  sec.  17  EV2  and  SV2SWV4; 
sec.  20,  NV2  aad  SEV4;  sec.  21,  all;  sec. 
22,  all;  sec.  23,  all;,  sec.  24,  all;  sec.  25, 
all;  sec.  26,  all;  sec.  27,  all;  sec.  28,  all; 
sec.  29,  all. 

T.  22  N.,  R.  30  E.,  sec.  18,  lots  1-4, 
EV2WV2  and  EVz;  sec.  19,  lots  1-4, 
EV2WV2  and  EV2;  sec.  30,  lots  1-4. 
EV2WV2  and  EV2. 


This  includes  the  following  prairie 
dog  towns:  B095,  B096,  Bill,  B163.  and 
B164. 

BLM  would  consider  appropriate 
actions  if  FWP  decides  to  rescind  or 
significanUy  modify  the  Annual  Rule 
Regulating  Prairie  Dog  Shooting  on 
Public  Lands.  This  could  include 
implementing  a  Land  Use  Closure  on 
the  40-Complex  and/or  any  other  black- 
footed  ferret  reintroduction  site  under 
BLM  administration  to  protect  black- 
footed  ferrets  and  the  associated  habitat 
in  accordance  with  43  CFR  8364.1. 

The  effective  date  of  rescinding  this 
closure  is  the  date  tha  notice  is 
published  in  the  Federal  Register. 
FOR  FURTHER  MFORMATION  CONTACT: 
Bruce  Reed  at  406-654-5100. 

Authority:  43  CFR  8364.1 

Dated:  June  17.2002. 
Bruce  W.  Reed, 

Field  Manager.  Bureau  of  Lnnd  Management 
[FR  Doc.  02-22404  Filed  8-30-02;  8:45  am] 
BNJJNG  COOC  4310-ON-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UTU-80041] 

Notice  of  Invitation  to  Participate  In 
Coal  Exploration  Program 

agency:  Biu^au  of  Land  Management, 
Interior. 

ACTION:  Notice  of  Invitation  to 
participate  in  Coal  Exploration  program 
Canyon  Fuel  Company,  LLC,  Flat 
Canyon  Tract,  Boulger  Canyon  Area. 
Canyon  Fuel  Company  is  inviting  all 
qualified  parties  to  participate  in  its 
proposed  exploration  of  certain  Federal 
Coal  deposits  in  Sanpete  County,  Utah. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  invitation  to  participate  in 
Coal  Exploration  program  Caiiyon  Fuel 
Company  LLC,  Flat  Canyon  Tract. 
Boulger  Canyon  Area.  Canyon  Fuel 
Company  is  inviting  all  qualified  parties 
to  participate  in  its  proposed 
exploration  of  certain  Federal  Coal 
deposits  in  Sanpete  County,  Utah: 

T.  13S.,R.  6E..SLM.  UT 

Sec.  28.  lots  4-8,  SW:  Sec.  33,  E2. 
Containing  667.93  acres. 

Any  party  electing  to  participate  in 
this  exploration  program  must  send 
written  notice  of  such  election  to  the 
Bureau  of  Land  Management,  Utah  State 
Office,  P.O.  Box  45155.  Salt  Lake  City. 
Utah  84145,  and  to  Mark  Bunnell,  Mine 
Geologist,  Canyon  Fuel  Company,  LLC, 
Skyline  Mine,  HC  35  Box  380,  Helper. 
Utah  84526.  Such  written  notice  must 
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be  received  within  thirty  days  after 
publication  of  this  notice  in  the  Federal 
Register. 

Any  party  wishing  to  participate  in 
this  exploration  program  must  be 
qualified  to  hold  a  lease  imder  the 
provisions  of  43  CFR  3472.1  and  must 
share  all  cost  on  a  pro  rata  basis.  An 
exploration  plan  submitted  by  Canyon 
Fuel  Company,  LLC,  detailing  the  scope 
and  timing  of  this  exploration  program 
is  available  for  public  review  during 
normal  business  hours  in  the  public 
room  of  the  BLM  State  Office,  324  South 
State  Street,  Salt  Lake  City,  Utah,  under 
the  serial  number  UTU-80041. 
FOR  FURTHER  iNFORMATION  CONTACT: 
Chris  Merritt,  Salt  Lake  City,  Bureau  of 
Land  Management,  (801)  539-4109. 

Dated:  June  3,  2002. 
Kent  Hoffman, 

Deputy  State  Director,  Lands  and  Minerals. 
(PR  Doc.  02-22389  Filed  8-30-02;  8:45  am) 
HJJNG  COM  431»-I$-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[CA-650-02-1 61 0-JP-064B] 

Notice  of  Extenaion  of  Scoping  Phase 
Public  Comment  Period 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  extension  of  the 
scoping  phase  public  comment  period 
for  an  Amendment  to  the  California 
E)esert  Conservation  Area  Plan  and 
Environmental  Impact  Statement 
regarding  vehicle  route  designation  in 
the  Surprise  Canyon  Area  of  Critical 
Environmental  Concern. 

SUMMARY:  The  Notice  of  Intent  for  the 
Amendment  to  the  California  Desert 
Conservation  Area  Plan  and 
Environmental  Impact  Statement 
regarding  vehicle  route  designation  in 
the  Surprise  Canyon  Area  of  Critical 
Environmental  Concern,  Inyo  County, 
California  was  published  in  the  Federal 
Register  on  May  30,  2002  (Volume  67, 
Number  104,  Pages  37859-37860). 
DATES:  The  time  period  for  accepting 
written  comments  on  the  scope  of  the 
proposed  plan  amendment  and 
Environmental  Impact  Statement  has 
been  extended  to  October  3,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Hector  Villalobos,  Field  Manager. 
Bureau  of  Land  Management,  Ridgecrest 
Field  Office,  300  S.  Richmond  Rd., 
Ridgecrest,  CA  93555.  Comments, 
including  names  and  addresses  of 
respondents,  will  be  available  for  public 
review  at  the  Ridgecrest  Field  Office 


during  normal  working  hours  (7:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
except  holidays),  and  may  be  published 
as  part  of  the  Enviroiunental  Impact 
Statement  or  other  related  documents. 
Individuals  may  request  confidentiality. 
If  you  wish  to  withhold  your  name  or 
address  ft-om  public  review  or  from 
disclosure  under  the  Freedom  of 
Information  Act,  you  must  state  this  at 
the  beginning  of  your  comment  letter. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  or  businesses  will  be 
made  available  for  public  inspection  in 
their  entirety. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Aardahl,  Bureau  of  Land 
Management,  Ridgecrest  Field  Office, 
300  S.  Richmond  Rd.,  Ridgecrest,  CA 
93555,  telephone  nimiber  (760)  384- 
5420,  or  e-mail  at  jaardahl®ca.bIm.gov. 

Dated:  June  12.  2002. 
Hector  Villalobos, 
Field  Manager. 
[FR  Doc.  02-22388  Filed  8-30-02;  8:45  am] 

BtLUNG  COOE  4310-tS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[ES-020-1320-EL] 

Notice  of  Intent  to  Prepare  a  Land  Use 
Analysia/Environmental  Aaaessment 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  prepare  a 
Land  Use  Analysis/Enviroimiental 
Assessment. 

SUMMARY:  A  Land  Use  Analysis/ 
Environmental  Assessment  (LUA/EA)  is 
being  prepared  to  consider  leasing 
Federal  coal  in  response  to  lease 
application  KYES-51088.  The  64.51- 
acre  application  area  in  Whitley  and 
McCreary  Counties,  Kentucky  is 
managed  by  the  Daniel  Boone  National 
Forest.  The  LUA/EA  will  be  a 
cooperative  effort  among  the  Bureau  of 
Land  Management,  the  Forest  Service 
and  the  Office  of  Surface  Mining.  This 
notice  is  issued  pursuant  to  40  CFR 
1501.7  and  43  CFFR  1610.2(c). 

The  planning  effort  will  follow  the 
procedures  set  forth  in  43  CFR  part 
1600.  As  provided  at  43  CFR  3420, 
information  and  data  pertaining  to  the 
coal  deposits  or  other  resources,  which 
potentially  may  be  affected  by 
development  of  the  coal,  are  requested. 
Additionally,  the  public  is  invited  to 
participate  in  this  planning  process, 
beginning  with  the  identification  of 
planning  issues  and  criteria. 


DATES:  Input  will  be  accepted  for  30 
days  from  the  date  of  this  publication. 
Individual  respondents  may  request 
confidentiality.  If  you  wish  to  withhold 
your  name  or  street  address  from  public 
review  or  frt)m  disclosure  under  the 
Freedom  of  Information  Act,  you  must 
state  this  prominently  at  the  beginning 
of  your  written  comments.  Such 
requests  will  be  honored  to  the  extent 
allowed  by  the  law.  All  submissions 
from  organizations  and  businesses,  and 
from  individuals  identifying  themselves 
as  representatives  or  officials  of 
orgaiuzations  or  businesses  will  be 
available  for  public  inspection  in  their 
entirety. 

ADDRESSES:  Comments  should  be  sent  to 
the  Biireau  of  Land  Management, 
Jackson  Field  Office,  411  Briarwood 
Drive,  Suite  404.  Jackson,  MS  39206- 
3039. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  "Lewis,  Lead  for  the  LUA/EA,  Jackson 
Field  Office  at  601-955-5437. 

SUPPLEMENTARY  INFORMATION:  The  coal 
lease  application  was  filed  by  Southfork 
Coal  Company  to  supplement  their 
existing  private  and  other  federal 
reserves  currently  under  lease.  The 
reserves  woidd  be  mined  by 
underground  methods  from  a  portal  area 
on  private  surface  and  mineral  estates. 
A  permit  has  been  issued  by  the  State 
of  Kentucky  for  this  14.47-acre  portal 
area  located  0.8  miles  bom  the 
intersection  of  Coimty  Highway  92  and 
the  Whidey/McCreary  County  line. 

The  BLM  has  responsibility  to  address 
coal  lease  applications  on  federal 
mineral  estate.  The  Forest  Service  has 
the  responsibility  to  consider 
consenting  to  lease  Federal  coal 
underlying  Forest  Service  managed 
surface  lands.  The  Office  of  Surface 
Mining  provides  recommendations  to 
the  Secretary  of  the  Interior  regarding 
approval  of  mining  plans.  An 
interdisciplinary  team  from  these  three 
agencies  will  be  used  in  the  preparation 
of  the  LUA/EA.  Preliminary  issues, 
subject  to  change  as  a  result  of  public 
input,  are  (1)  potential  impacts  of  coal 
exploration  and  development  on  the 
surface  and  subsurface  resources  and  (2) 
consideration  of  restrictions  on  lease 
rights  to  protect  surface  resources  and 
uses  by  the  Forest  Service. 

Due  to  the  limited  scope  of  this  LUA/ 
EA  process,  a  public  meeting  is  not 
scheduled  during  this  scoping  stage; 
however,  a  public  hearing  will  be 
conducted,  in  accordance  with  43  CFR 
3420  and  1600,  upon  the  completion  of 
the  LUA/EA. 


Dated:  July  23,  2002. 
Duane  Winters, 

Acting  Field  Manager. 

[FR  Doc.  02-22399  Filed  8-30-02:  8:45  am) 

BnjJNQ  CODE  4310-A6-P 

DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-020-02-71 22-DS-«4GG] 

New  Mexico;  Notice  of  Intent  To 
Prepare  a  Plan  Amendment  to  the  Taoe 
Reeource  Management  Plan  With  an 
Aseociated  National  Environmental 
Policy  Act  (NEPA)  Documentation 

agency:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  intent  to  amend  the 
Taos  Field  Office's  Resource 
Management  Plan  (RMP)  and 
preparationof  an  associated  NEPA 
document. 

SUMMARY:  Pursuant  to  43  CFR  1600,  the 
Bureau  of  Land  Management  (BLM), 
Taos  Field  Office  is  considering  an 
amendment  to  the  Taos  Resource 
Management  Plan  (RMP)  to  provide  for 
the  possible  disposal  of  approximately 
640  acres,  more  or  less,  of  public  land 
in  Rio  Arriba  County,  New  Mexico,  and 
to  provide  improvements  associated 
with  access. 

This  amendment  will  be  addressed 
through  an  Enviroimiental  Assessment 
(EA)  or  an  Environmental  Impact 
Statement  (EIS).  The  level  of  NEPA 
documentation  will  be  determined 
following  public  scoping. 

As  a  part  of  the  public  participation 
process,  the  public  is  invited  to  submit 
comments  on  this  proposal  for 
consideration  in  the  RMP  Amendment/ 
NEPA  documentation.  If  you  wish  to 
withhold  your  name  or  street  address 
frx)m  public  review  or  from  disclosure 
under  the  Freedom  of  Information  Act, 
you  must  state  this  prominently  at  the 
beginning  of  your  written  comment. 
Such  requests  will  be  honored  to  the 
extent  allowed  by  law.  All  submissions 
from  organizations  and  businesses,  and 
fit)m  individuals  identifying  themselves 
as  representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  inspection  in  their 
entirety. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Lora  Yonemoto,  Taos  BLM 
Field  Office,  226  Cruz  Alta  Rd.,  Taos, 
NM  87571.  If  you  are  not  currently  on 
oiir  mailing  list  and  wish  to  receive 
meeting  notices  and  copies  of  planning 
documents,  please  send  your  name  and 
address  to  the  address  listed  above. 


FOR  FUTHER  INFORMATION  CONTACT:  Lora 
Yonemoto  at  the  address  above,  or  call 
505-758-8851. 

SUPPLEMENTARY  INFORMATION:  The 
following  described  public  land  in  Rio 
Arriba  County,  New  Mexico,  will  be 
examined  for  possible  disposal  under 
sections  209  and  212  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976, 43  U.S.C  1713  and  1719  and  the 
Recreation  and  Public  Purposes  Act  of 
1926,  as  amended  by  the  Recreation  and 
Public  Purpose  Amendment  Act  of 
1988. 

T.  23N..R.  9E., 
Sec.  6. 

The  land  described  above  contains 
640  acres,  more  or  less. 

An  amendment  to  the  RMP  and 
associated  environmental 
docimaentation  (EA  or  EIS)  will  be 
completed  for  this  action.  If  the  land  is 
found  suitable  for  disposal,  the  United 
States  woidd  offer  it  to  the  North 
Central  Solid  Waste  Authority  (NCSWA) 
at  $10.00  per  acre,  and  a  right-of-way 
grant  for  the  associated  access.  This 
action  would  provide  the  member 
organizations  within  the  NCSWA  with  a 
site  for  solid  waste  disposal.  The  public 
is  invited  to  provide  scoping  comments 
on  the  issues  that  should  be  addressed 
in  the  plan  amendment  and  EA  or  EIS. 
The  following  resoiutes  will  be 
considered  in  the  preparation  of  the 
plan  amendment:  lands,  wildlife,  range, 
minerals,  cultural  resources,  watershed/ 
soils,  threatened/endangered  species, 
visual,  and  hazardous  materials.  Staff 
specialists  representing  these  resoiut:es 
will  make  up  the  planning  team.  Several 
public  meetings  are  planned.  Public 
meetings  will  be  announced  in  the  Rio 
Grande  Sun  newspaper  and  at  the  Taos 
BLM  web  page  [www.nm.blm.gov/www/ 
tafo/taf o_home.html).  At  least  15  days 
prior  notice  will  be  given  before  a 
meeting  is  held.  Written  comments  will 
be  accepted  for  at  least  15  days  after  the 
last  scoping  meeting  is  held.  Comments 
on  the  scope  of  the  proposed  plan 
amendment  and  environmental 
document  should  be  sent  to  Lora 
Yonemoto  at  the  address  above  no  later 
than  45  days  after  publication  of  this 
notice  in  the  Federal  Register.  Current 
land  use  planning  information  is 
available  at  the  Taos  Field  Office.  Office 
hours  are  7:45  a.m.  to  4:30  p.m., 
Monday  through  Friday,  except 
holidays. 

Dated:  May  16,  2002. 
Canten  F.  Goff, 

Nevf  Mexico  Acting  State  Director. 

|FR  Doc.  02-22391  Filed  8-30-02;  8:45  am] 

BKUNQ  COOe  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[CO-1 72-02-5440-EO-C028] 

Notice  Of  Intent  To  Prepare  an 
Environmental  impact  Statement  (EIS) 
and  Amertdment  to  ttie  San  Juan/San 
Miguel  Reeource  Management  Plan 
(RMP)  for  a  Propoeed  Sid  Aree  Near 
Silverton,  CO 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  intent.  This  notice  will 

initiate  a  public  scoping  period. 

summary:  Pursuant  to  Section  202  of  the 
Federal  Land  Policy  and  Management 
Act  of  1976  (FLPMA)  and  Section 
102(2)(C)  of  the  National  Environmental 
Policy  Act  of  1969  (NEPA).  the  Bureau 
of  Land  Management  (BLM)  will 
prepare,  by  a  third-party  contractor,  an 
EIS  on  a  proposed  ski  area  in 
southwestern  Colorado  CoreMountain 
Enterprises,  LLC,  proposes  to  use 
approximately  1 ,300  acres  of  BLM 
managed  public  land,  combined  with 
about  400  acres  of  their  private  lands, 
for  a  downhill  ski  area  located  about  5 
miles  north  of  Silverton,  Colorado.  The 
proposed  action  may  be  modified,  as  a 
result  of  comments  received  during 
scoping  or  during  the  preparation  of  the 
draft  EIS. 

The  proposed  action  will  require  a 
plan  amendment  if  it  results  in  a  change 
in  the  scope  of  resource  uses  or 
decisions  in  the  San  Juan/San  Miguel 
RMP. 

DATES:  Written  comments  will  be 
accepted  until  October  3,  2002.  If  (he 
agency  determines  that  public  scoping 
meetings  are  needed,  all  parties  on  the 
project's  mailing  list  will  be  notified 
through  written  correspondence. 
Additionally,  public  notices  for  these 
scoping  meetings  will  be  placed  in  local 
newspapers  two  weeks  prior  to  the 
meetings. 

ADDRESSES:  Comments  should  be  sent  to 
Bureau  of  Land  Management,  San  Juan 
Public  Lands  Center,  Columbine  Field 
Office,  15  Burnett  Court,  Durango, 
Colorado  81301. 

FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Speegle,  Team  Leader, 
Columbine  Field  Office,  at  (970)  375- 
3310. 

SUPPLEMENTARY  INFORMATION:  On  August 
9,  2001,  Core  Mountain  Enterprises,  LLC 
(Silverton  Outdoor  Learning  and 
Recreation  Center)  submitted  a  proposal 
for  a  ski  area  and  recreation/learning 
facility,  tided  the  "Silverton  Outdoor 
Learning  and  Recreation  Center" 


56302 


Federal  Register /Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Notices 


Fedwal  Register/Vol.  67.  No.  170/Tuesday,  September  3,  2002 /Notices 


56303 


56302 


Federal  Register /Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Notices 


Fedwal  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002/Notices 


56303 


(SOLRC)  on  public  lands  north  of 
Silverton.  Colorado.  The  scope  of  the 
proposal  includes  lift-accessed  skiing, 
snow  boarding,  and  winter  related 
educational  courses;  and  hiking, 
mountain  biking  and  lift-accessed 
scenic  chairlift  rides  during  the  summer 
months.  Seasonal  foot  bridges  would  be 
installed  across  Cement  Creek  for  skier 
access.  In  addition,  a  toilet  facility  and 
two  summer  use  trails  (one  would  be  a 
moimtaineering  trail,  the  other  a  hiking/ 
biking  trail)  would  be  constructed.  The 
proposed  project  area  encompasses 
about  400  acres  of  private  land,  owned 
by  Core  Mountain  Enterprises,  LLC,  and 
about  1,300  acres  of  Federal  lands 
managed  by  the  BLM,  located  within 
sections  20-21,  27-34  of  protracted 
Township  42  N.,  R.7  W.,  and,  also 
within  sections  3-9  of  protracted 
Township  41  N.,  R.  7  W.,  New  Mexico 
Principal  Meridian. 

During  the  fall  of  2001,  while  this 
proposal  was  being  evaluated  through 
the  Environmentd  Assessment  (EA) 
process,  potentially  significant  impacts 
were  identified  that  necessitate 
preparation  of  an  EIS.  Potential  issues  to 
be  addressed  in  the  EIS  include,  but  are 
not  limited  to,  avalanche  safety,  Canada 
lynx  habitat,  impacts  on  the  local  winter 
economy,  impacts  to  neighboring 
private  lands,  and  the  need  for 
temporary  public  access  closures  due  to 
safety  reasons  related  to  avalanche 
control.  As  part  of  the  earlier  EA 
process,  public  meetings  were  held  in 
Durango  and  Silverton  to  discuss  the 
proposal  and  obtain  public  input. 
Written  comments  received  during  the 
previous  public  meetings  held  in 
Durango  and  Silverton, Colorado,  in 
August  of  2001,  are  being  carried 
forward  as  part  of  the  scoping  for  this 
EIS.  It  is  not  necessary  to  comment 
again  if  comments  are  the  same  as 
during  the  original  EA  scoping  process. 
This  notice  initiates  an  additional 
formal  30-day  public  scoping  period 
during  which  public  comments  related 
to  the  issues  to  be  addressed,  viable 
alternatives  that  should  be  considered, 
and  potential  impacts  that  may  occur 
are  requested.  The  San  Juan  Coimty 
Commissioners  and  the  Silverton  City 
Council  have  been  consulted  concerning 
this  proposal  and  are  supportive. 
Consultation  will  continue  as  new 
issues  or  alternatives  develop  through 
the  EIS  process. 

Detailed  and  supplementary 
information  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  San  Juan  Field  Office,  15 


Burnett  Court,  Durango,  Colorado 
81301. 

Thurman  H.  Wilson, 

Acting  Center  Manager,  San  Juan  Public 
Lands  Center. 

[FR  Doc.  02-22403  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  431(KIB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[  AZ-^1 0-0777-2S-241  A] 

Notice  of  Public  Meeting,  Arizona 
Resource  Advisory  Council  Meeting 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Arizona 
Resource  Advisory  Council  (RAC),  will 
meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
October  3,  2002  at  the  BLM  National 
Training  Center,  9828  North  31st 
Avenue  in  Phoenix,  Arizona,  beginning 
at  8  a.m.  The  public  comment  period 
will  begin  at  approximately  11:30  a.m., 
and  the  meeting  will  adjourn  at 
approximately  1  p.m. 
SUPPLEMENTARY  INFORMATION:  The  15- 
member  Coimcil  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
planning  and  management  issues 
associated  with  public  land 
management  in  Arizona.  At  this 
meeting,  topics  to  be  discuss  include: 
review  of  the  August  1,  2002  meeting 
minutes;  BLM  State  Director's  Update 
on  Statewide  Issues;  Presentations  on 
Land  Tenure  Strategy  and  Land  &  Water 
Conservation  Fimd  Acquisitions,  and 
Noxious  Weeds,  Planning  Updates; 
Update  Proposed  Field  Office 
Rangeland  Resovm:e  Teams;  RAC 
Questions  on  Written  Reports  fi-om  BLM 
Field  Office  Managers;  Reports  by  the 
Standards  and  Guidelines,  Recreation 
and  Public  Relations,  Wild  Horse  and 
Burro,  and  Planning  Working  Groups; 
Reports  from  RAC  members;  and 
Discussion  of  futiu«  meetings. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Coimcil.  Each  formal 
Council  meeting  will  also  have  time 
allocated  for  hearing  public  comments. 
Depending  on  the  number  of  persons 
wishing  to  comment  and  time  available, 
the  time  for  individual  oral  comments 
may  be  limited.  Individuals  who  plan  to 


attend  and  need  special  assistance,  such 
as  sign  language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations,  should  contact  the 
BLM  as  provided  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Stevens,  Bureau  of  Land 
Management,  Arizona  State  Office,  222 
North  Central  Avenue,  Phoenix,  AZ, 
Telephone  (602)  417-9215. 

Dated:  August  27,  2002. 
Carl  Rountree, 

Arizona  Associate  State  Director. 
(FR  Doc.  02-22310  Filed  8-30-02;  8:45  am] 
BILUNO  CODE  4310-32-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WY-100-1010-011 

Notice  of  Seasonal  Closure  for  All 
Motorized  Vehicles  on  Public  Land  In 
ttie  Sliver  Creek  RMge  Area,  Sublette 
County,  WY 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  seasonal  vehicular- 
closure. 

SUMMARY:  In  response  to  a  request  ft'om 
the  Wyoming  Game  &  Fish  Department 
(WYG&F),  a  closure  to  all  motorized 
vehicles,  including  over-the-snow 
vehicles  will  be  in  effect  starting 
November  15th  through  January  31st  of 
each  year  for  the  Silver  Creek  Ridge.  A 
sign  at  the  second  irrigation  ditch 
crossing  1.6  miles  east  of  State  Route 
353  establishes  the  point  beyond  which 
the  seasonal  closure  is  in  effect.  The 
purpose  of  this  closure  is  to  allow  elk 
to  migrate  bee  of  motorized  distvu'bance 
through  this  area.  This  will  assist  the 
WYG&F  in  decreasing  elk  depredation 
on  stored  agricultural  crops  and  meet 
WYG&F  management  objectives. 
EFFECTIVE  DATES:  This  closiire  will  be 
effective  each  year  between  November 
15th  through  January  31st  inclusive. 
This  closure  will  remain  in  effect  unless 
modified  or  rescinded  by  the 
Authorized  Officer,  (BLM  Pinedale 
Field  Manager). 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Wadsworth,  Realty  Specialist  or 
Priscilla  Mecham,  Field  Manager, 
Pinedale  Field  Office,  P.O.  Box  768, 
Pinedale,  Wyoming  82941.  Telephone 
(307)  367-5300. 

SUPPLEMENTARY  INFORMATION:  The 
objective  for  closure  of  the  Silver  Creek 
Ridge  area  is  to  improve  the  elk 
management  objectives  in  the  area  and 
reduce  depredation  of  stored 
agricultural  crops  on  adjoining  ranches. 
The  WYG&F  have  been  working  with 


adjoining  land  owners  to  allow 
controlled  access  onto  private  lands. 
The  adjoining  land  owners  have  agreed 
to  allow  access  onto  their  private  land 
to  hunters  only  if  the  seasonal  closure 
is  placed  on  the  BLM  lands.  The 
seasonal  closure  will  close  most  of  the 
Silver  Creek  Ridge  area  to  all  motorized 
use,  including  over-the-snow  vehicles 
£rom  November  15th  through  January 
31st  each  year.  The  WYG&F  feels  that 
motorized  vehicle  use  can  disrupt  the 
daily  activity  patterns  of  the  elk  thus 
limiting  the  harvest.  By  restricting 
motorized  vehicle  use,  the  elk  will  move 
more  freely  in  the  Silver  Creek  Ridge 
area,  and  remain  undisturbed  by 
motorized  vehicles.  This  closiue  will 
also  help  by  reducing  resource  damage 
that  is  caused  by  motorized  vehicle  use 
off-road. 

This  seasonal  use  closure  applies  to 
public  lands  in  Sublette  Coimty, 
Wyoming,  located  approximately  8 
miles  east  of  Boulder,  Wyoming.  The 
designation  affects  all  public  lands 
starting  at  T.  32  N.,  R.  107  W.,  Section 
24,  EV2,  Sixth  Principle  Meridian- on  the 
Silver  Creek  Ridge  area.  Motorized 
vehicle  use  designations  apply  to  all 
motorized  vehicles  with  the  exceptions 
of:  (1)  Any  fire,  military,  emergency,  or 
law  enforcement  vehicle  when  used  for 
emergency  purposes  or  any  combat 
support  vehicle  when  used  for  national 
defense  purposes;  (2)'eny  vehicle  whose 
use  is  expressly  authorized  by  the  BLM 
imder  permit,  lease,  license,  or  contract; 
and  (3)  any  government  vehicle  on 
official  business. 

Authority  for  closure  orders  is 
provided  under  43  CFR  subpart  8364.1. 
Violations  of  this  closure  are  pimishable 
by  a  fine  not  to  exceed  $1,000  and/or 
imprisonment  not  to  exceed  12  months. 

Dated:  June  27,  2002. 
Priscilla  Mecham, 
Pinedale  Field  Manager. 
(FR  Doc.  02-22395  Filed  8-30-02;  8:45  am] 
BILLING  CODE  1430-ER-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM^93&-1310-02;  NMNM  102020] 

New  Mexico:  Proposed  Reinstatement 
of  Terminated  Oil  and  Gas  Lsase 
NMNM  102020 

Under  the  provisions  of  Public  Law 
97-451,  a  petition  for  reinstatement  of 
oil  and  gas  lease  NMNM  102020  for 
lands  in  Eddy  County,  New  Mexico,  was 
timely  filed  and  was  accompanied  by  all 
required  rentals  and  royalties  accruing 


from  March  1,  2002,  the  date  of 
termination. 

No  valid  lease  has  been  issued 
affecting  the  lands.  The  lessee  has 
agreed  to  new  lease  terms  for  rentals 
and  royalties  at  rates  of  $10.00  per  acre 
or  fraction  thereof  and  16%  percent, 
respectively.  The  lessee  has  paid  the 
required  $500  adn^inistrative  fee  and 
has  reimbursed  the  Biireau  of  Land 
Management  for  the  cost  of  this  Federal 
Register  notice. 

The  Lessee  has  met  all  the 
requirements  for  reinstatement  of  the 
lease  as  set  out  in  sections  31(d)  and  (e) 
of  the  Mineral  Leasing  Act  of  1920  (30 
U.S.C.  188),  and  the  Bureau  of  Land 
Management  is  proposing  to  reinstate 
the  lease  effective  March  1,  2002, 
subject  to  the  original  terms  and 
conditions  of  the  lease  and  the 
increased  rental  and  royalty  rates  cited 
above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gloria  S.  Baca,  BLM,  New  Mexico  State 
Office,  (505)  438-7566. 

Dated:  July  24,  2002. 
Gloria  S.  Baca,      ~ 

Land  Law  Examiner. 

(FR  Doc.  02-22397  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  4310-FB-4> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[Wy-920-14dO-EU,  WyW149160, 
WYW1 551311 

Opening  of  National  Forest  System 
Lands;  Wyoming 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates  the 
temporary  segregative  effect  as  to 
1902.02  acres  of  Nations  Forest  System 
lands  which  were  originally  included  in 
the  applications  for  exchanges  in  the 
Shoshone  and  Medicine  Bow  National 
Forests. 

EFFECTIVE  DATE:  September  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jimi 
Metzger,  BLM  Wyoming  State  Office, 
5353  Yellowstone  Rd.,  P.O.  Box  1828, 
Cheyenne,  Wyoming  82003,  307r775- 
6250. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  regulations  contained  in  43  CFR 
2091.3-2(b),  at  9  a.m.  on  September  3, 
2002,  the  following  described  lands  will 
be  relieved  of  the  temporary  segregative 
effect  of  exchange  in  applications  WYW 
149160  and  WYW  155131. 


WYW  149160 

T.  46  N..  R.  103  W.,  6th  Principal  Meridian, 

Wyoming  Sec.  21.  NWV4SeV«. 

WV2NEV«SEV4. 
The  area  described  contains  60.00  acres  in 
Park  County.  Wyoming. 

WYW  155131 

T.  28  N..  R.  75  W.,  6th  Principal  Meridian, 

Wyoming 
Sec.  l.lotsS,  6,  7, 8; 
Sec.  2,  lots.  5,  6.  7.  8.  NWV4SEV4; 
Sec.  3,  NfWV4SWV4; 
Sec.  4.  NWV4SEV4; 
Sec.  10,  WV2NWV4.  NV2SEV4: 
Sec.  11,  SV2NEV4,  NWV4NWV4,  SE'aNWV*, 

NV2SWV«; 
Sec.  12,  S>/iNV2,  SWV4, 
Sec.  20,  SWV4NEV4,  WV2.  W^/iSE'/.; 
Sec.  25,  WV2NfWV4; 
Sec.  27,  SWV4SWV4; 
Sec.  28.  SV2NEV4.  r>fWV4SWV4. 
The  area  described  contains  1842.020  acres 
in  Albany  County,  Wyoming. 

At  9  a.m.  on  September  3,  2002.  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 
National  Forest  System  lands,  including 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  under  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession, 
under  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  with  Federal  law.  The  BLM  will 
not  intervene  in  disputes  between  rival 
locators  over  possessory  rights  since 
Congress  has  provided  for  such 
determination  in  local  courts. 

Dated:  May  31,  2002. 
Mel  Schlagel, 
Realty  Officer. 

[FR  Doc.  02-22401  Filed  8-30-02;  8:45  am) 
BILLING  CODE  4310-22-l> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
[CAAZRK)6106] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purpoees  (R&PP)  Act 
Classification  for  Conveyance 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice  of  realty  action. 
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SUMMARY:  This  notice  serves  to  amend 
the  description  of  lands  contained  in  a 
Notice  of  Realty  Action  published  in  the 
Federal  Register  March  6, 1998  (Volume 
63,  Number  44,  Page  11307-11308).  The 
following  lands,  located  adjacent  to  the 
Palo  Verde  Solid  Waste  Landfill  in 
Imperial  County,  California,  have  been 
examined  and  found  suitable  for 
conveyance  to  the  County  of  Imperial 
imder  the  provisions  of  the  Recreation 
and  Public  Purposes  Act  of  June  14, 
1926,  as  amended  (43  U.S.C.  869  et 
seq.]:  SBBM,  T.9S.,  R.21E.,  sec.  15, 
SV2SWV4SWV4NEV4SWV4, 
SE  V4SE  V4SE  V4NWV4SWV4 . 
EV2EV2NEV4SWV4SWV4  (4.38  acres, 
more  or  less). 

Background:  The  Palo  Verde  Solid 
Waste  Landfill  has  been  operated  by  the 
Coimty  of  Imperial,  Department  of 
Public  Works  on  a  40-acre  site  leased 
from  the  Bureau  of  Land  Management 
since  1966.  Prior  to  fencing  the 
boundary  of  the  leased  land,  a  portion 
of  a  pesticide  container  cell  was 
inadvertently  placed  outside  the 
perimeter  of  the  landfill  on  the  lands 
described  above.  Subsequent  to  the  1988 
amendment  of  the  R&PP  Act  of  1926, 
authorizing  the  issuance  of  patents  to 
lands  devoted  to  solid  waste  disposal, 
BLM  notified  the  County  that  public 
lands  would  no  longer  be  leased  for 
solid  waste  disposal.  Consequently,  the 
Imperial  Coimty  Board  of  Supervisors 
adopted  Resolution  No.  97-078, 
initiating  the  purchase/patent  process 
for  those  public  lands  previously  leased 
for  this  purpose.  Because  the  County 
has  converted  the  Palo  Verde  Landfill  to 
a  transfer  station,  the  acreage  has  been 
reduced  from  the  originally  leased  40 
acres,  to  approximately  31.25  acres  so 
that  only  those  lands  impacted  by 
previous  landfill  activities  will  be 
patented. 

The  described  lands  are  not  needed 
for  Federal  purposes,  and  conveyance 
without  reversionary  interest  is 
consistent  with  current  BLM  land  use 
planning.  A  landfill  transfer  audit  and 
environmental  assessment  have  been 
conducted  in  compliance  with  the 
National  Environmental  Policy  Act  of 
1969,  as  well  as  other  Federal  and  State 
laws  applicable  to  the  disposal  of  solid 
waste  and  hazardous  substances.  The 
patent  will  be  subject  to  the  following 
terms,  conditions,  and  reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 


2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  Those  rights  granted  to  North  Baja 
Pipeline,  L.L.C.  for  a  natural  gas 
pipeline  and  related  facilities,  together 
with  approved  ingress  and  egress 
thereto,  as  described  in  the  approved 
North  Baja  Pipeline  Plan  of 
Development,  dated  March  2002,  by 
way  of  right-of-way  CACA— 42662. 

4.  All  minerals  shall  be  reserved  to 
the  United  States  together  with  the  right 
to  prospect  for,  mine  and  remove  same 
under  applicable  law  and  regulations  as 
prescribed  by  the  Secretary  of  the 
Interior. 

5.  The  patentee  shall  comply  with  all 
Federal  and  State  laws  applicable  to  the 
disposal,  placement,  or  release  of 
hazardous  substances. 

6.  The  patentee  shall  indenmify  and 
hold  harmless  the  United  States  against 
any  legal  liability  or  future  costs  that 
may  arise  out  of  any  violation  of  such 
laws.  ■ 

7.  No  portion  of  the  land  covered  by 
such  patent  shall  under  any 
circumstance  revert  to  the  United  States. 

DATES:  For  a  period  of  45  days  after 
publication  of  this  notice  in  the  Federal 
Register,  interested  parties  may  submit 
comments  regarding  this  suitability 
determination  to  the  Field  Manager, 
Bureau  of  Land  Management,  El  Centro 
Field  Office,  1661  South  4th  Street,  El 
Centro,  CA  92243.  Objections  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  objections, 
this  realty  action  will  become  the  final 
determination  of  the  Department  of  the 
Interior  60  days  fi-om  the  date  of 
publication  of  this  Notice. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Linda  Self,  Realty  Specialist,  at  the 
above  address,  telephone  (760)  337- 
4426,  or  e-mail  lself@ca.blm.gov. 
SUPPLEMENTARY  INFORMATION: 
Publication  of  this  Notice  in  the  Federal 
Register  segregates  the  public  land  to 
the  extent  that  it  will  not  be  subject  to 
appropriation  under  the  public  land 
laws,  including  locations  imder  the 
mining  laws,  except  for  conveyance 
under  the  Recreation  and  Public 
Purposes  Act  and  leasing  under  the 
mineral  leasing  laws. 

Dated:  July  25.  2002. 
Greg  Thomsen, 
Field  Manager. 

[FR  Doc.  02-22402  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4310-40-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-030-1430-EU;  NMNM  96514] 

Notice  of  Realty  Action  (NORA);  Notice 
of  Termination  of  Recreation  and 
Public  Purposes  (R&PP)  Classification, 
Opening  Order 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior: 

ACTION:  Notice. 

SUMMARY:  This  notice  terminates 
Recreation  and  Public  Purposes  (R&PP) 
Classification  NMNM  96514  in  its 
entirety  and  opens  the  surface  and 
mineral  estate  to  entry  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  of  1976  (43  U.S.C.  1713, 1719). 

DATES:  Termination  of  the  Classification 
is  effective  upon  publication  of  this    , 
notice.  The  land  will  be  open  to  entry 
at  8  a.m.  on  October  3,  2002. 

ADDRESSES:  BLM,  Las  Cruces  Field 
Office,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  Salas,  Realty  Specialist  at  the 
address  above  or  by  calling  (505)  525- 
4388. 

SUPPLEMENTARY  INFORMATION:  The 
original  R&PP  lease  was  issued  on 
February  7, 1997  for  a  term  of  25  years 
to  Las  Cruces  Public  Schools.  The  lease 
was  terminated  on  October  10,  2001. 
The  NORA  was  published  in  the 
Federal  Register  on  December  2, 1996 
(61  FR  63857-63858)  annoimcing  the 
suitability  of  the  land  for  classification 
for  lease  or  conveyance  to  the  Las 
Cruces  Public  School  District  under  the 
R&PP  Act,  as  amended  (43  U.S.C.  869  et 
seq.).  The  Las  Cruces  Public  School 
District  proposed  to  use  the  land  for  a 
Regional  Park  and  Sports  Complex.  The 
land  is  described  as  follows: 

T.  22S..R.  2E.,NMPM 
Sec.  11,  lot  2,  SV2SV2NEV4,  portion  of 

SV2SV2NWV4,  EV2SWV4,  NWV4SWV4, 

SEV4. 
Containing  326.8  acres,  more  or  less. 

Amy  L.  Lueders, 

Field  Manager,  Las  Cruces. 

[FR  Doc.  02-22393  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CO-913-1630-PD] 

Notice  of  Proposed  Supplementary 
Rules  for  Public  Land  Administered  by 
tfie  Bureau  of  Land  Management  In 
Colorado  Relating  to  tlte  Unlawful  Use 
of  Alcohol  by  Underage  Persons, 
Driving  Under  the  Influence  of  Alcohol 
and/tor  Drugs,  and  Drug  Paraphernalia 
Use  and  Possession  on  Public  Lund 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Proposed  supplementary  rules 

for  public  land  within  the  State  of 

Colorado. 

summary:  The  Bureau  of  Land 
Management  (BLM)  is  proposing 
supplementary  rules  to  apply  to  the 
public  lands  within  the  State  of 
Colorado.  The  rules  relate  to  the  illegal 
use  of  alcohol  and  drugs  on  the  public 
lands.  The  BLM  needs  the 
supplementary  rules  to  protect  natural 
resoiirces  and  the  health  and  safety  of 
public  land  users.  These  supplementary 
rules  will  allow  BLM  Law  Enforcement 
Officers  to  enforce  on  public  lands 
regulations  pertaining  to  Alcohol  and 
Drug  laws  in  a  manner  consistent  with 
current  State  of  Colorado  State  laws  as 
contained  in  the  Colorado  Revised 
Statutes. 

DATES:  Comments  on  the  proposed 
supplementary  rules  must  be  received 
or  postmarked  by  October  3,  2002  to  be 
assured  consideration.  In  developing 
final  supplementary  rules,-  BLM  may  not 
consider  comments  postmarked  or 
received  in  person  or  by  electronic  mail 
after  this  date. 

ADDRESSES:  Mail:  Bureau  of  Land 
Management,  Colorado  State  Office, 
2850  Youfigfield  Street,  Lakewood, 
Colorado  80215. 

Personal  or  messenger  delivery:  2850 
Youngfield  Street,  Lakewood,  Colorado 
80215. 

Internet  email: 
John_Silence@co.blm.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Special  Agent  in  Charge,  John  Silence  at 
(303)  239-3803. 

Public  Conwfient  Procedures:  Please 
submit  your  comments  on  issues  related 
to  the  proposed  supplementary  rules,  in 
writing,  according  to  the  ADDRESSES 
section  above.  Comments  on  the 
proposed  supplementary  rules  should 
be  specific,  should  be  confined  to  issues 
pertinent  to  the  proposed 
supplementary  rules,  and  should 
explain  the  reason  for  any 
recommended  change.  When  possible. 


your  comments  should  reference  the 
specific  section  or  paragraph  of  the 
proposal  that  you  are  addressing. 

BLM  may  not  necessarily  consider  or 
include  in  the  Administrative  Record 
for  the  final  rule  comments  that  BLM 
receives  after  the  close  of  the  comment 
period  or  comments  delivered  to  an 
address  other  than  those  listed  above. 

BL^  will  make  your  conmients, 
including  your  name  and  address, 
available  for  public  review  at  the 
Colorado  State  Office  address  listed  in 
ADDRESSES,  above,  during  regular 
business  hours  (9  a.m.  to  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays).  Under  certain  conditions, 
BLM  can  keep  your  personal 
information  confidential.  You  must 
prominently  state  your  request  for 
confidentiality  at  die  beginning  of  your 
comment.  You  may  include  reasons  for 
your  request.  BLM  will  consider 
withholding  your  name,  street  address, 
and  other  identifying  information  on  a 
case-by-case  basis  to  the  extent  allowed 
by  law.  BLM  will  make  available  to  the 
public  all  submissions  from 
organizations  and  businesses  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses. 
SUPPLEMENTARY  INFORMATION: 

I.  Discussion  of  the  Supplementary 
Rules 

These  supplementary  rules  will  apply 
to  all  the  public  lands  within  the  State 
of  Colorado.  In  keeping  with  the  BLM's 
performance  goal  to  reduce  threats  to 
public  health,  safety,  and  property, 
these  supplementary  rules  are  necessary 
to  protect  the  natural  resources  and  to 
provide  for  safe  public  recreation  and 
public  health;  to  reduce  the  potential  for 
damage  to  the  environment;  and  to 
enhance  the  safety  of  visitors  and 
neighboring  residents.  Alcohol-related 
offenses  are  a  growing  problem  on  the 
public  lands.  Unlawful  consumption  of 
alcohol  and  drugs,  and  abuses  of  alcohol 
and  drugs,  such  as  driving  while  under 
the  influence,  pose  a  significant  health 
and  safety  hazard  to  all  users  and  uses 
of  the  public  lands  and  can  result  in  the 
destruction  of  natural  resources  and 
property,  and/or  cause  physical  injury/ 
death.  In  addition,  drug-related  offenses, 
including  the  possession  of  drug 
paraphernalia,  result  in  the 
legitimization  and  encouragement  of  the 
illegaj  use  of  controlled  substances  by 
making  the  drug  culture  more  visible 
and  enticing.  Further,  the  ready 
availability  of  drug  paraphernalia  tends 
to  promote,  suggest,  or  increase  the 
public  acceptability  of  the  illegal  use  of 
controlled  substances.  In  keeping  with 
BLM's  policy  regarding  the  reduction  of 


illegal  use  of  controlled  substances  on 
public  lands,  and  due  to  undesirable 
impacts  on  the  public  lands,  the  greatest 
of  which  is  the  threat  to  visitor  safety 
and  the  safety  of£LM  employees,  the 
BLM  Colorado  Law  Enforcement 
Program  will  continue  aggressive 
pursuit  of  ways  to  eliminate  the 
possession,  use,  manufacturing,  and 
trafficking  of  controlled  substances,  as 
well  as  the  use  and  availability  of  drug 
paraphernalia  on  public  lands,  and  will 
seek  prosecution  of  those  persons 
responsible  for  such  activity.  These 
supplementary  rules  will  allow  BLM 
Law  Enforcement  Officers  to  enforce  on 
public  lands  regulations  pertaining  to 
Alcohol  and  Drug  laws  in  a  marmer 
patterning  current  State  of  Colorado 
State  laws  as  contained  in  the  Colorado 
Revised  Statutes  in  an  effort  to  further 
the  working  relationship  and 
partnerships  formed  with  numerous 
Sherifl's  Departments  throughout 
Colorado  and  the  Colorado  State  Patrol. 

n.  Procedural  Information 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

These  supplementary  rules  are  not  a 
significant  regulatory  action  and  are  not 
subject  to  review  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  These 
supplementary  rules  will  not  have  an 
effect  of  $100  million  or  more  on  the 
economy.  They  are  directed  at 
preventing  unlawful  personal  behavior 
on  public  lands,  for  purposes  of 
protecting  public  health  and  safety. 
They  will  not  adversely  affect,  in  a 
material  way,  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities.  These  interim  final 
supplementary  rules  will  not  create  a 
serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency.  The 
supplementary  rules  do  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  right 
or  obligations  of  their  recipients;  nor  do 
they  raise  novel  legal  or  policy  issues. 
The  supplementary  rules  merely  enable 
BLM  law  enforcement  personnel  to 
enforce  regulations  pertaining  to 
unlawful  possession/use  of  alcohol  and 
drugs  in  a  manner  patterning  current 
State  of  Colorado  laws,  as  contained  in 
the  Colorado  Revised  Statutes,  where 
appropriate  on  public  lands. 

Clarity  of  the  Supplementary  Rules 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are 
simple  and  easy  to  understand.  We 
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invite  your  comments  on  how  to  make 
these  interim  final  supplementary  rules 
easier  to  understand,  including  answers 
to  questions  such  as  the  following: 

(11  Are  the  requirements  in  the 
proposed  supplementary  rules  clearly 
stated? 

(2)  Do  the  proposed  supplementary 
rules  contain  technical  language  or 
jareon  that  interferes  with  their  clarity? 

(3)  Does  the  format  of  the  proposed 
supplementary  rules  (grouping  and 
order  of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  their 
clarity? 

(4)  Would  the  proposed 
supplementary  rules  be  easier  to 
understand  if  they  were  divided  into 
more  (but  shorter)  sections? 

(5)  Is  the  description  of  the  interim 
final  supplementary  rules  in  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  preamble  helpful  in  understanding 
the  interim  final  supplementary  rules? 
How  could  this  description  be  more 
helpful  in  making  the  supplementary 
rules  easier  to  imderstand? 

Please  send  any  comments  you  have 
on  the  clarity  of  the  supplementary 
rules  to  the  address  specified  in  the 
ADDRESSES  section. 

National  Environmental  Policy  Act 

BLM  has  prepared  an  environmental 
assessment  (EA)  and  has  found  that  the 
interim  final  supplementary  rules 
would  not  constitute  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  human  environment  under 
section  102(2)(C)  of  the  Environmental 
Protection  Act  of  1969  (NEPA),  42 
U.S.C.  4332(2)(C).  The  proposed 
supplementary  rules  will  enable  BLM 
law  enforcement  personnel  to  cite 
persons  for  imlawful  possession/use  of 
alcohol  or  drugs  on  public  lands  for  the 
purpose  of  protecting  public  health  and 
safety.  BLM  has  placed  the  EA  and  the 
Finding  of  No  Significant  Impact 
(FONSI)  on  file  in  the  BLM 
Administrative  Record  at  the  address 
specified  in  the  ADDRESSES  section. 
BLM  invites  the  public  to  review  these 
documents  and  suggests  that  anyone 
wishing  to  submit  comments  in 
response  to  the  EA  and  FONSI  do  so  in 
accordance  with  the  Written  Comments 
section,  above. 

Regulatory  Flexibility  Act 

Congress  enacted  the  Regulatory 
Flexibility  Act  of  1980,  as  amended,  5 
U.S.C.  601-612,  (RFA)  to  ensure  that 
Government  regulations  do  not 
unnecessarily  or  disproportionately 
burden  small  entities.  The  RFA  requires 
a  regulatory  flexibility  analysis  if  a  rule 
would  have  a  significant  economic 
impact,  either  detrimental  or  beneficial. 


on  a  substantial  number  of  small 
entities.  The  proposed  supplementary 
rules  do  not  pertain  specifically  to 
commercial  or  governmental  entities  of 
any  size,  but  contain  rules  to  protect  the 
health  and  safety  of  individuaJs, 
property,  and  resources  on  the  public 
lands.  Therefore,  BLM  has  determined 
under  the  RFA  that  these  proposed 
supplementary  rules  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

These  supplementary  rules  do  not 
constitute  a  "major  rule"  as  defined  at 
5  U.S.C.  804(2).  Again,  the 
supplementary  rules  pertain  only  to 
individuals  who  may  wish  to  use 
alcohol  or  drugs  on  the  public  lands.  In 
this  respect,  the  regulation  of  such  use 
is  necessary  to  protect  the  public  lands 
and  facilities  and  those,  including  small 
business  concessioners  and  outfitters, 
who  use  them.  The  supplementary  rules 
have  no  effect  on  business,  commercial 
or  industrial  use  of  the  public  lands. 

Unfunded  Mandates  Reform  Act 

These  proposed  supplementary  rules 
do  not  impose  an  unfunded  mandate  on 
state,  local,  or  tribal  governments  or  the 
private  sector  of  more  than  $100  million 
per  year;  nor  do  these  interim  final 
supplementary  rules  have  a  significant 
or  unique  effect  on  state,  local,  or  tribal 
governments  or  the  private  sector.  The 
supplementary  rules  do  not  require 
anything  of  state,  local,  or  tribal 
governments.  Therefore,  BLM  is  not 
required  to  prepare  a  statement 
containing  the  information  required  by 
the  Unfunded  Mandates  Reform  Act  (2 
U.S.C.  ISSletseq.) 

Executive  Order  12630,  Governmental 
Actions  and  Interference  With 
Constitutionally  Protected  Property 
Rights  (Takings) 

The  proposed  supplementary  rules  do 
not  represent  a  government  action 
capable  of  interfering  with 
constitutionally  protected  property 
rights.  The  supplementary  rules  do  not 
address  property  rights  in  any  form,  and 
do  not  cause  the  impairment  of  anyone's 
property  rights.  Therefore,  the 
Department  of  the  Interior  has 
determined  that  the  supplementary 
rules  would  not  cause  a  taking  of  private 
property  or  require  further  discussion  of 
takings  implications  under  this 
Executive  Order. 

Executive  Order  13132,  Federalism 

The  proposed  supplementary  rules 
will  not  have  a  substantial  direct  effect 
on  the  States,  on  the  relationship 


between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  The 
supplementary  rules  apply  in  only  one 
state,  Colorado,  and  do  not  address 
jurisdictional  issues  involving  the 
Colorado  State  government.  Therefore, 
in  accordance  with  Executive  Order 
13132,  BLM  has  determined  that  these 
proposed  supplementary  rules  do  not 
have  sufficient  Federalism  implications 
to  warrant  preparation  of  a  Federalism 
Assessment. 

Executive  Order  12988.  Civil  Justice 
Reform 

Under  Executive  Order  12988, 
Colorado  State  Office  of  BLM  has 
determined  that  these  proposed 
supplementary  rules  would  not  unduly 
biu'den  the  judicial  system  and  that  they 
meet  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

These  proposed  supplementary  rules 
do  not  contain  information  collection 
requirements  that  the  Office  of 
Management  and  Budget  must  approve 
under  the  Paperwork  Reduction  Act  of 
1995,  44  U.S.C.  3501  et  seq. 

Author 

The  principal  author  of  this 
supplementary  rules  is  Special  Agent 
David  Moore  of  the  Colorado  State 
Office,  BLM,  assisted  by  Ted  Hudson  of 
the  Regulatory  Affairs  Group, 
Washington  Office,  BLM. 

For  the  reasons  stated  in  the 
Preamble,  and  under  the  authority  of  43 
CFR  8365.1-6,  the  Colorado  State 
Director,  Bureau  of  Land  Management, 
issues  supplementary  rules  for  public 
lands  in  Colorado,  to  read  as  follows: 

Dated:  July  1.  2002. 
Ann  Morgan, 
State  Director,  Colorado. 

Supplementary  Rules  on  Possession 
and  Use  of  Drugs  and  Alcohol  on  Public 
Lands 

The  Colorado  State  Office  issues  these 
supplementary  rules  under  the  Federal 
Land  Policy  and  Management  Act 
(FLPMA)  43  U.S.C.  1740  and  43  CFR 
8365.1-6.  Enforcement  authority  for 
these  supplementary  rules  is  found  in 
FLPMA,  43  U.S.C.  1733. 

A.  Unlawful  Possession,  and/or 
Consumption  of  an  Ethyl  Alcohol 
Beverage 

1.  Definitions 

a.  As  defined  in  Colorado  Revised 
Statutes  Title  18,  Article  13,  Section  122 
{l)(b);  "Etyhl  alcohol"  means  any 
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substance  which  is  or  contains  ethyl 
alcohol. 

b.  "Possession  of  ethyl  alcohQl" 
means  that  a  person  has  or  holds  any 
amount  of  ethyl  alcohol  anywhere  on 
his  person,  or  that  a  person  owns  or  has 
custody  of  ethyl  alcohol,  or  has  ethyl 
alcohol  within  his  immediate  presence 
or  control. 

3.  Prohibited  Acts 

a.  If  you  are  under  21  years  of  age,  you 
must  not  purchase,  possess,  or  consume 
any  ethyl  alcohol  beverages  or  products 
on  public  lands. 

b.  You  must  not  misrepresent  your 
age  or  the  age  of  any  other  person  for  the 
purpose  of  piuchasing  or  otherwise 
obtaining  any  ethyl  alcohol  beverages  or 
products  on  public  lands. 

c.  You  must  not  sell,  ofiier  to  sell,  or 
otherwise  furnish  or  supply  any  ethyl 
alcohol  beverages  or  products  to  any 
person  under  the  age  of  21  years  on 
public  lands. 

B.  Driving  Under  the  Influence  of 
Alcohol  and/or  a  Narcotic  or  Dangerous 
Drug 

1.  Definitions 

a.  As  defined  in  the  Colorado  Revised 
Statutes  Tide  42,  Article  4,  Section  1301 
(l)(f);  "Driving  imder  the  influence" 
means  driving  a  vehicle  when  a  person 
has  consumed  alcohol  or  one  or  more 
drugs,  or  a  combination  of  alcohol  and 
one  or  more  drugs,  which  alcohol  alone, 
or  one  or  more  drugs  alone,  or  alcohol 
combined  with  one  or  more  drugs 
affects  the  person  to  a  degree  that  the 
person  is  substantially  incapable,  either 
mentally  or  physically,  or  both  mentally 
and  physically,  to  exercise  clear 
judgement,  sufficient  physical  control, 
or  due  care  in  the  safe  operation  of  a 
vehicle. 

b.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42,  Article  4,  Section  1301 
(5)(c):  If  there  was  at  such  time  0.10  or 
more  grams  of  alcohol  per  one  hundred 
milliliters  of  blood  as  shown  by  analysis 
of  such  person's  blood  or  if  there  was  at 
such  time  0.10  or  more  grams  of  alcohol 
per  two  hundred  ten  liters  of  breath  as 
shown  by  analysis  of  such  person's 
breath,  it  shall  be  presiuned  that  the 
defendant  was  imder  the  influence  of 
alcohol. 

c.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42,  Article  4,  Section  1301 
(l)(g):  "Driving  while  ability  impaired" 
means  driving  a  vehicle  when  a  person 
has  consimied  alcohol  or  one  or  more 
drugs,  or  a  combination  of  both  alcohol 
and  one  or  more  drugs,  which  alcohol 
alone,  or  one  or  more  drugs  alone,  or 
alcohol  combined  with  one  or  more 
drugs,  affects  the  person  to  the  slightest 


degree  so  that  the  person  is  less  able 
than  the  person  ordinarily  would  have 
been,  either  mentally  or  physically,  or 
both  mentally  and  physically,  to 
exercise  clear  judgment,  sufficient 
physical  control,  or  due  care  in  the  safe 
operation  of  a  vehicle. 

d.  As  defined  in  the  Colorado  Revised 
Statutes  Title  42,  Article  4,  Section  1301 
(5)(b):  If  there  was  at  such  time  in  excess 
of  0.05  but  less  than  0.10  grams  of 
alcohol  per  one  hundred  milliliters  of 
blood  as  shown  by  analysis  of  such 
person's  blood  or  if  there  was  at  such 
time  in  excess  of  0.05  but  less  than  0.10 
grams  of  alcohol  per  two  himdred  ten 
liters  of  breath  as  shown  by  analysis  of 
such  person's  breath,  such  fact  shall 
give  rise  to  the  presumption  that  the 
defendant's  ability  to  operate  a  vehicle 
was  impaired  by  the  consumption  of 
alcohol,  and  such  fact  may  also  be 
considered  with  other  competent 
evidence  in  determining  whether  or  not 
the  defendant  was  under  the  influence 
of  alcohol. 

2.  Prohibited  Act 

You  must  not  bperate  a  motor  vehicle 
on  public  lands  while  under  the 
influence,  or  while  your  abilities  are 
impaired  as  described  and  defined 
above  in  items  B.l.a-d. 

C.  Drug  Paraphernalia 

You  must  not  possess  any  drug 
paraphernalia,  as  described  by  Colorado 
Revised  Statutes  Title  18,  Article  18, 
Section  426,  on  public  lands. 

D.  Penalties ' 

Under  the  Federal  Land  Policy  and 
Management  Act  of  1976  (43  U.S.C. 
1733(a)),  if  you  violate  or  fail  to  comply 
with  any  of  the  provisions  in  sections 
A.,  B.,  and  C.  of  these  supplementary 
rules,  you  may  be  subject  to  a  fine  under 
18  U.S.C.  3571  or  other  penalties  under 
43  U.S.C.  1733. 

[FR  Doc.  02-22398  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NM-020-1430-ET;  NMNM  103817] 

Notice  of  Propoeed  WItlidrawal  and 
Opportunity  for  Public  Meeting;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

summary:  The  Bureau  of  Land 
Management  (BLM)  proposes  to 
withdraw  430.015  acres,  more  or  less,  of 


public  land  in  Taos  County,  New 
Mexico,  to  protect  the  riparian,  scenic, 
and  recreational  values  of  the  Rio 
Grande  Wild  and  Scenic  River.  This 
notice  closes  the  public  land  for  up  to 
2  years  from  location  under  the  United 
States  mining  laws.  The  public  land  will 
remain  open  to  mineral  leasing. 
DATES:  Comments  must  be  received  by 
December  2,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Taos  Field  Office  Manager,  BLM, 
226  Cruz  Alta  Road,  Taos,  New  Mexico 
87571. 

FOR  FURTHER  INFORMATION  CONTACT:  Lora 
Yonemoto,  BLM,  Taos  Field  Office, 
505-751-4709. 

SUPPLEMENTARY  INFORMATION:  On  May 
13,  2002,  a  petition  was  approved 
allowing  the  Bureau  of  Land 
Management  to  file  an  application  to 
withdraw  the  following  described 
public  land  from  location  under  the 
United  States  mining  laws,  subject  to 
valid  existing  rights: 

Parcel  2B 

New  Mexico  Principal  Meridian 

A  certain  tract  of  land  south  of 
Ranchos  de  Taos,  Taos  Coimty,  New 
Mexico;  within  the  Gijosa  Grant;  located 
within  projected  Sections  2, 11, 12,  and 
13,  T.  24  N.,  R.  11  E.,  NMPM;  described 
as  part  of  Blocks  14,  24,  25,  and  29  as 
shown  on  a  survey  for  the  Ranchos 
Orchard  and  Land  Company;  also 
described  as  part  of  Tract  1,  Map  73. 
part  of  Tract  1,  Map  78,  part  of  Tract  1, 
Map  74,  part  of  Tract  1,  Map  77,  and 
part  of  Tract  2,  Map  75,  all  within 
Survey  2  of  the  1941  Taos  Coimty 
Reassessment  Survey;  and  more 
particularly  described  by  metes  and 
bounds  as  follows: 

Beginning  at  the  East  comer  of  this 
tract,  a  V2  in.  rebar  set  on  the 
northwesterly  right-of-way  of  State  Road 
68,  from  whence  triangulation  station 
"Gijosa  2",  a  1958  USC  &  GS  brass  cap 
monument  foimd,  bears  N  67°14'35''  E, 
8721.55  ft.  distant,  thence  along  said 
right-of-way;  S  65°21'58''  W,  1293.07  ft. 
to  the  South  comer,  a  V2  in.  rebar  set, 
thence  leaving  said  right-of-way;  N 
34°07'38''  W,  8245.79  ft.  to  the  West 
comer,  a  V2  in.  rebar  set  on  the  easterly 
bank  of  the  Rio  Grande  (the  true 
boundary  of  the  Gijosa  Grant  and  of  this 
tract  is  the  medial  line  of  the  Rio 
Grande),  thence  along  said  bank  the 
following  meander  courses;  S  71°24'03'' 
E,  35.79  ft.  to  a  V2  in.  rebar  set,  thence; 
S  78°45'26"'  E,  83.38  ft.  to  a  V2  in.  rebar 
set,  thence;  N  79"=45'29'  E.  77.51  ft.  to 
a  V2  in.  rebar  set,  thence;  S  85°06'12"  E. 
53.09  ft.  to  a  V2  in.  rebar  set,  thence;  S 
69°16'53''  E,  126.66  ft.  to  a  V2  in.  rebar 
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set,  thence;  N  87°33'01''  E,  134.99  ft.  to 
a  V2  in.  rebar  set.  thence;  N  77°12'38"  E, 
52.24  ft.  to  a  y^  in.  rebar  set,  thence;  N 
82'='31'49''  E.  96.48  ft.  to  an  "x"  scribed 
on  a  rock,  thence;  N  65°57'15"  E.  233.82 
ft.  to  a  V2  in.  rebar  set,  thence;  N 
75°10'58''  E.  128.43  ft.  to  a  Vt.  in.  rebar 
set,  thence;  N  63n7'33''  E.  73.53  ft.  to 
a  V2  in.  rebar  set,  thence;  N  42°29'02''  E. 
25.43  ft.  to  a  V2  in.  rebar  set.  thence;  N 
60''32'08''  E,  62.12  ft.  to  a  V2  in.  rebar 
set,  thence;  N  12°35'07''  E,  26.88  ft.  to 
a  V2  in.  rebar  set,  thence;  N  12°59'35''  W, 
31.27  ft.  to  a  V2  in.  rebar  set,  thence;  N 
10''37'22''  E,  47.87  ft.  to  a  V2  in.  rebar 
set.  thence;  N  28°47'19''E.  119.72  ft.  to 
a  V2  in.  rebar  set,  thence;  N  41°18'35"'  E. 
54.39  ft.  to  a  V2  in.  rebar  set,  thence;  N 
23''32'06''  E,  226.52  ft.  to  a  V2  in.  rebar 
set.  thence;  N  15°46'43''  E.  74.89  ft.  to 
a  V2  in.  rebar  set.  thence;  N  27°38'37''  E. 
106.43  ft.  to  a  V2  in.  rebar  set.  thence; 
N  40°34'12''  E.  49.19  ft.  to  the  North 
comer,  a  V2  in.  rebar  set.  thence  leaving 
said  bank;  S  31°37'54''  E.  8368.06  ft.  to 
the  point  and  place  of  beginning. 

This  tract  contains  268.75  acres,  more 
or  less;  all  as  shown  on  a  survey  plat 
entitled  "Klauer  Manufacturing  Co.  to 
the  Trust  for  Public  Land".  RGSS  survey 
no.  L4510-1.  by  Scott  B.  Crovtrl,  NMLS 
no.l2441.  dated  06/09/2001. 

Parcel  3A 

New  Mexico  Principal  Meridian,  New 
Mexico 

A  certain  tract  of  land  south  of 
Ranchos  de  Taos,  Taos  County.  New 
Mexico;  within  the  Gijosa  Grant;  located 
within  projected  Sections  1  and  12,  T. 
24  N.,  R.  11  E.  NMPM  and  within 
projected  Section  7,  T.  24  N.,  R.  12  E., 
NMPM;  described  as  part  of  Blocks  15, 
23.  and  24  as  shown  on  a  survey  for  the 
Ranchos  Orchard  and  Land  Company; 
also  described  as  part  of  Tract  2.  Map  68 
part  of  Tract  2,  Map  69.  part  of  Tracts 
1  and  2.  Map  70,  aU  within  Survey  2  of 
the  1941  Taos  Coimty  Reassessment 
Survey;  and  more  particularly  described 
by  metes  and  bounds  as  follows: 

Beginning  at  the  East  comer  of  this 
tract,  a  V2  in.  rebar  set  on  the 
northwesterly  right-of-way  of  State  Road 
68.  from  whence  triangulation  station 
"Gijosa  2."  a  1958  USC  &  GS  brass  cap 
moniunent  found,  bears  N  68°52'41"  E, 
4654.06  ft.  distant,  thence  along  said 
right-of-way;  S  65"22'44"  W,  676.40  ft. 
to  the  South  comer,  an  NMSHC  steel 
rail  right-of-way  monument  found, 
thence  leaving  said  right-of-way;  N 
28°20'18''  W,  9094.22  ft.  to  the  West 
comer,  a  point  at  the  centerline  of  the 
Rio  Pueblo  de  Taos,  from  whence  a  V2 
in.  rebar  set  previously  as  a  reference 
monument,  bears;  S  79°03'11''  E,  17.84 
ft.  distant,  thence  along  said  Rio 


centerline  the  following  meander 
courses;  N  28°32'04''  E.  208.72  ft.  to  a 
point,  from  whence  a  V2  in.  rebar  set  as 
a  reference  monument,  bears  S 
85°00'00''  E.  70.00  ft.  distant,  thence;  N 
37°31'16''  E.  217.35  ft.  to  a  point,  from 
whence  a  V2  in.  rebar  set  as  a  reference 
monument,  bears;  N  80°00'00''  E,  20.00 
ft.  distant,  thence;  N  22°23'03''  E,  119.34 
ft.  to  a  point,  fit)m  whence  a  V2  in.  rebar 
set  as  a  reference  moniunent,  bears  S 
65°00'00''  E,  20.00  ft.  distant,  thence;  N 
04°20'57''  E,  122.90  ft.  to  a  point,  ftt)m 
whence  a  V2  in.  rebar  set  as  a  reference 
monument,  bears;  S  55°00'00*  E,  20.00 
ft.  distant,  thence;  N  39°54'36''  E,  93.22 
ft.  to  a  point,  from  whence  a  V2  in.  rebar 
set  as  a  reference  monument,  bears  S 
55°00'00''  E,  20.00  ft.  distant,  thence;  N 
15°47'12''  E.  145.98  ft.  to  a  point,  bom 
whence  a  V2  in.  rebar  set  as  a  reference 
monument,  bears;  N  70''00'00'  E,  20.00 
ft.  distant,  thence;  N  36°32'02''E,  116.77 
ft.  to  the  North  comer,  a  point  from 
whence  a  V2  in.  rebar  set  as  a  witness 
comer,  bears;  S  27°26'53''  E,  20.00  ft. 
distant,  thence  leaving  said  centerline;  S 
27°26'53'  E.  9710.11  ft.  to  the  point  and 
place  of  beginning. 

This  tract  contains  161.270  acres, 
more  or  less;  all  as  shown  on  a  survey 
plat  entitled  "Klauer  Manufocturing  Co. 
to  the  Tmst  for  Public  Land",  RGSS 
survey  no.  L4510-4,  by  Scott  B.  Crowl, 
NMLS  no.  12441.  dated  2/25/2002. 

The  area  described  contains  430.015 
acres  in  Taos  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  riparian, 
scenic,  and  recreational  integrity, 
maintain  open  space,  and  prevent  rural 
residential  development  of  the  lands 
adjacent  to  the  Rio  Grande  National 
Wild  and  Scenic  River. 

For  a  period  of  90  days  irom  the  date 
of  publication  of  the  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Taos  Field  Office  Manager  of  the  BLM 
at  the  above  address. 

Notice  is  hereby  given  that  an- 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Taos  Field  Office 
Manager  within  90  days  from  the  date 
of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting. 


The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  public  land  will  be' 
segregated  as  specified  above  unless  the 
application  is  denied  or  cancelled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  uses  which  may  be 
permitted  during  this  segregative  period 
are  licenses,  permits,  cooperative 
agreements,  and  discretionary  land  use 
authorizations  of  a  temporary  nature 
with  the  approved  of  the  authorized 
officer. 

Dated:  May  24,  2002. 
Sam  DesGeorges, 

Assistant  Taos  Field  Office  Manager. 

[FR  Doc.  02-22394  Filed  8-30-4)2;  8:45  am] 
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DEPARTMENT  OF  THE  IffTERIOR 

National  Park  Service 

Final  Environmental  Impact  Statement 
for  Santa  Cruz  leland  Primary 
Restoration  Plan  Ctiannel  Islands 
National  Parle  Santa  Bartiara  County, 
CA;  Notice  of  Avallal>llity 

summary:  Pursuant  to  §  102(2)(c)  of  the 
National  Envirorunental  Policy  Act  of 
1969  (Pub.  L.  81-190  as  amended),  the 
National  Park  Service,  Department  of 
the  Interior,  has  prepared  a  Final 
Environmental  Impact  Statement  (EIS) 
assessing  the  potential  impacts  of 
restoring  Santa  Cruz  Island  by 
eradicating  feral  pigs  from  the  island 
and  controlling  fennel  (both  are  non- 
native  species).  This  Final  EIS  analyzes 
the  effects  of  implementing  proposed 
actions  that  accomplish  the  following 
objectives:  (1)  Restore  native  plant 
rnmrniinitifts;  (2)  protect  plant  species 
that  have  been  listed  as  endangered  or 
threatened  under  the  Endangered 
Species  Act;  (3)  reduce  the  spread  of 
noxious  weeds;  (4)  protect  the  native 
Island  fox;  (5)  protect  archeological 
sites;  and  (6)  conserve  soil  resources  on 
the  island.  The  proposed  action  was 
developed  in  coordination  with  The 
Nature  Conservancy,  owners  of  75%  of 
Santa  Cruz  Island.  The  actions  proposed 
in  this  Final  EIS  are  necessary  because 
of  the  adverse  ecological  impacts  these 
non-native  species  are  having  on  Santa 
Cruz  Island. 

Proposal 

The  proposal  for  eradicating  pigs  frtim 
Santa  Cruz  Island  is  to  divide  the  island 
into  six  fenced  zones  and  to 
sequentially  eradicate  pigs  zone  by 
zone.  Approximately  45  miles  of  fence 
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would  be  constructed  along  existing 
fence  lines,  thereby  creating  six  distinct 
management  imits  of  about  12,000  acres 
each.  Complete  eradication  would  be 
achieved  in  each  of  the  zones  in  a 
coordinated  effort  lasting  approximately 
one  year  using  trained,  professional 
himters.  Techniques  and  tools  for 
achieving  eradication  goals  would  be 
similar  to  other  pig  eradication  efforts 
such  as  neighboring  Santa  Rosa  Island 
and  Santa  Catalina  Island.  A  helicopter 
may  occasionally  be  used  to  transport 
himters  or  serve  as  a  hunting  platform. 

The  eradication  campaign  would 
occur  in  four  distinct  phases.  Phase  I 
(Administration,  Infrastructure,  and 
Acquisition)  includes  putting  in  place 
the  necessary  staff  to  oversee,  manage, 
direct,  and  carry  out  the  project 
including  fencing  and  hunting 
contractors.  It  also  includes  bolstering 
current  housing  structures  and 
establishing  adequate  communications 
on  the  island.  Necessary  equipment  and 
supplies  would  also  be  secured  at  this 
time.  Phase  II  (Fencing)  involves 
constructing  six  distinct  zones  of  pig- 
proof  fence  across  the  island.  Hunting 
and  trapping  in  a  zone  may  begin  as 
soon  as  the  zone  fence  is  completed, 
and  prior  to  the  next  sequential  zone 
fence  being  completed.  Phase  m 
(Hunting)  involves  eradicating  pigs 
within  a  zone,  then  moving  to  the  next 
zone  in  sequential  order.  Contracted 
professional  himters  would  use 
American  Veterinarian  Medial 
Association  (AVMA)  approved 
techniques  for  euthanasia.  Eradication 
techniques  that  woiUd  be  used  include 
walk-in  traps,  baiting,  groimd  hunting 
with  dogs,  and  aerial  shooting.  Once 
himting  commences,  it  is  estimated  that 
a  complete  island-wide  eradication 
could  be  achieved  within  six  years. 
Phase  IV  (Final  Hunting  and 
Monitoring)  is  perhaps  the  most 
important,  as  the  intention  is  to 
exhaustively  search  the  island  for 
remnant  pigs  and  pig  sign.  A  systematic 
protocol  of  monitoring  for  remnant  feral 
pigs  would  be  developed  for  the  island. 
Monitoring  of  the  island  would 
continue  for  five  years  after  elimination 
of  the  "last  pig"  in  order  to  insure 
success.  Long  term  ecological 
monitoring  to  assess  ecosystem  changes 
due  to  pig  eradication  would  continue 
into  the  foreseeable  futiue. 

It  has  been  determined  that  in  order 
to  successfully  eradicate  pigs  from  Santa 
Cruz  Island  that  fennel  will  have  to  be 
manipulated  in  areas  where  it  has 
formed  large  dense  thickets.  These 
dense  thickets  of  feimel  create  a  safe 
harbor  for  pigs  to  escape  from  being 
hunted,  and  thus  potential  failure  of  the 
project.  Fennel  will  also  be  controlled  in 


this  area  by  using  a  technique 
developed  by  The  Nature  Conservancy 
(TNC)  that  consists  of  a  fall  prescribed 
bium  with  a  follow-up  treatment  of 
herbicide  (Garlon  3A)  at  1  lb.  Al/acre  in 
the  two  springs  following  the  bum. 
Herbicide  application  would  use  groimd 
and  aerial  application  techniques.  TNC 
developed  this  protocol  in  an  extensive 
600-acre  test  program  in  the  Central 
Valley  of  Santa  Cruz  Island. 
Approximately  1,800  acres  of  fermel 
infestation  would  be  treated. 

Alternatives 

After  identifying  the  significant 
envirorunental  issues  associated  with 
the  proposed  action,  the  Park  began 
developing  alternatives  to  the  proposed 
action.  Modifying  the  eradication 
strategies  to  address  the  environmental 
issue  concerns  was  the  basis  the  Park 
used  to  develop  alternatives.  In  all, 
three  alternatives  were  developed, 
including  "No  Action"  (Alternative 
One).  The  alternatives  are  as  follows: 
Alternative  Two,  "Simultaneous  Island- 
wide  Eradication  of  Pigs",  involves 
eradicating  pigs  island-wide  without  the 
use  of  fenced  zones.  A  simultaneous 
island-wide  operation  would  require 
several  teams  of  himters  and  dogs 
repeatedly  working  sections  of  the 
island.  This  is  considered  to  be  a  high 
intensity  effort  for  a  short  period  of  time 
(approximately  2-3  years)  in  order  to 
complete  island- wide  eradication. 
Alternative  Three  would  eradicate  pigs 
from  eastern  Santa  Cruz  Island  but  only 
exclude  pigs  from  selected  sensitive 
resources  on  central  and  western  Santa 
Cruz  Island.  To  keep  pigs  from 
impacting  sensitive  resources,  pig-proof 
fence  would  be  constructed  that  would 
enclose  selected  resources  such  as 
archeological  sites,  and  threatened  and 
endangered  plant  species.  Alternative 
Two  was  determined  to  be  the 
"environmentally  preferred  altemative" 
because  it  accomplishes  eradication  in  a 
shorter  period  of  time  and  does  not 
require  the  construction  of  fence  i.e.  less 
physical  disturbance.  Altemative  Four 
is  the  "agency  preferred"  altemative 
because  this  deliberate  longer  term 
strategy  can  be  implemented  more 
easily  given  the  logistical  and  financial 
challenges  of  supporting  a  complex 
program  on  an  offshore  island. 

SUPPLEMENTARY  INFORMATION:  The  Final 
EIS  is  now  available  for  public  review. 
CD  copies  are  available  at  park 
headquarters.  Paper  copies  will  be  made 
available  at  Ventura's  Foster  Library, 
and  Santa  Barbara's  Central  Library.  A 
digital  version  will  also  be  available  on- 
line at  the  Park's  Web  site  [http:// 
www.nps.gov/chis/restoringsci/ 


island.html).  Distribution  of  the  Final 
EIS  to  interested  publics  will  be  on 
digital  compact  disk  (CD)  in  Adobe 
Acrobat  pdf  format.  Inquiries  regarding 
the  Final  EIS  should  be  directed  to: 
Superintendent,  Channel  Islands 
National  Park,  1901  Spiimaker  Dr, 
Ventura,  California  93001.  The 
telephone  number  for  the  park  is  (805) 
658-5700. 

If  individuals  submitting  conunents 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circumstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision 

No  sooner  than  30  (thirty)  days  after 
the  Environmental  Protection  Agency 
has  published  its  notice  of  filing  of  Final 
EIS  in  the  Federal  Register,  a  Record  of 
Decision  (ROD)  will  be  executed.  As  a 
delegated  EIS,  the  Regional  Director. 
Pacific  West  Region,  is  responsible  for 
the  final  decision;  subsequently  the 
Superintendent,  Channel  Islands 
National  Park,  would  be  responsible  for 
plan  implementation  and  monitoring 
activities. 

Dated;  lune  24,  2002. 
James  R.  Shevock, 

Acting  Regional  Director,  Pacific  West  Region. 
[FR  Doc.  02-22372  Filed  8-30-02;  8;45  am) 
BILUNG  CODE  4310-7IK-P 


DEPARTMENT  OF  THE  INTERIOR 

NetkMfiel  Park  Service 

rtotice  of  Availability  of  Record  of 
Decision  on  the  Rnal  Envlronmentel 
Impact  Statement/General 
Management  Plan 

AGENCY:  National  Park  Ser\'ice,  Interior. 
ACTION:  Notice  of  availabilify  of  a  record 
of  decision  on  the  Final  Environmental 
Impact  Statement/General  Management 
Plan,  Devils  Tower  National  Monument, 
Wyoming. 

summary:  On  June  26,  2002,  the 
Director,  Intermountain  Region 
approved  the  Record  of  Decision  for  the 
project.  As  soon  as  practical,  the 
National  Park  Service  will  begin  to 
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implement  the  General  Management 
Plan  described  as  the  Preferred 
Alternative  (Alternative  3)  contained  in 
the  FEIS  issued  on  March  21,  2002.  In 
the  Preferred  Alternative  a  shuttle 
system  would  be  established,  a  staging 
area  would  be  constructed  north  of  the 
entrance  station,  the  paved  parking  area 
at  the  base  of  the  Tower  would  be 
converted  to  a  landscaped  pedestrian 
plaza,  and  the  campground  and  other 
facilities  in  the  Belle  Foiut;he  River 
floodplain  would  be  eliminated  and  the 
area  restored  to  natural  conditions.  This 
alternative  was  deemed  to  be  the 
environmentally  preferred  alternative, 
and  it  was  determined  that 
implementation  of  the  selected  actions 
will  not  constitute  an  impairment  of 
park  resources  and  values.  This  course 
of  action  and  four  alternatives  were 
analyzed  in  the  Ehraft  and  Final 
Environmental  Impact  Statements.  The 
full  range  of  forseeable  environmental 
consequences  were  assessed,  and 
appropriate  mitigating  measures 
identified. 

The  full  Record  of  Decision  includes 
a  statement  of  the  decision  made, 
sjmopses  of  other  alternatives 
considered,  the  basis  for  the  decision,  a 
description  of  the  environmentally 
preferable  alternative,  a  finding  on 
impairment  of  park  resomt:es  and 
values,  a  listing  of  measures  to 
minimize  envirorunental  harm,  an 
overview  of  public  involvement  in  the 
decision-making  process,  and  a 
Statement  of  Findings  for  Wetlands. 

Basis  for  Decision 

In  reaching  its  decision  to  select  the 
preferred  alternative,  the  National  Park 
Service  considered  the  purposes  for 
which  Devils  Tower  National 
Monument  was  established,  and  other 
laws  and  policies  that  apply  to  lands  in 
the  monument,  including  the  Organic 
Act,  National  Environmental  Policy  Act, 
and  the  NPS  Management  Policies.  The 
National  Park  Service  also  carefully 
considered  public  comments  received 
during  the  planning  process. 

To  develop  a  preliminary  preferred 
alternative,  the  planning  team  evaluated 
the  five  draft  alternatives  that  had  been 
reviewed  by  the  public.  To  minimize 
the  influence  of  individual  biases  and 
opinions,  the  team  used  an  objective 
analysis  process  called  "Choosing  by 
Advantages."  This  process  has  been 
used  extensively  by  government 
agencies  and  the  private  sector.  The 
following  conclusions  were  reached: 

•  Alternative  3  represented  a 
significant  improvement  in  visitor 
experience  at  the  base  of  the  Tower  over 
existing  conditions,  despite  the 
potential  for  noise  from  shuttle  vehicles 


and  continued  high  concentrations  of 
visitors  in  the  Tower  area. 

•  In  "Ease  of  access  to  the 
monument"  which  includes  the  ability 
to  visit  the  monument  on  one's  own 
schedule  and  seldom  encountering 
waiting  lines  at  the  entrance  station, 
Alternative  3  was  rated  highest  of  the 
alternatives  because  waiting  lines  at  the 
entrance  station  would  be  reduced  and 
visitors  could  enter  the  moniunent 
before  being  required  to  ride  a  shuttle. 

•  "Visitor  understanding  of  the 
monument's  significance"  includes 
offering  high  quality  interpretive 
services  for  visitors.  Alternatives  3  and 
4  rated  highest  for  interpretive 
opportunities  because  of  the  inclusion 
of  a  staging  area,  interpretive 
opportunities  on  the  shuttle,  and  the 
ability  to  keep  more  facilities  open  in 
the  winter. 

•  The  viewshed  to  be  preserved 
comprises  views  within  the  park  from 
the  Tower  and  from  the  Tower  and  Red 
Beds  trails.  Though  Alternative  3  did 
not  score  highest,  the  developments 
called  for  in  Alternative  3  probably 
could  be  screened  from  many  areas, 
giving  it  and  another  alternative  a  score 
of  second. 

Overall,  Alternative  3  received  the 
highest  score  and  was  adopted  as  the 
preferred  alternative. 
FOR  FURTHER  INFORMATION  CONTACT: 
Superintendent  Lisa  Ekert,  Devils  Tower 
National  Monument,  P.O.  Box  10,  Devils 
Tower,  Wyoming  82714;  telephone  307/ 
467-5283,  or  e-mail 
deto_planning@nps.gov. 

SUPPLEMENTARY  INFORMATION:  A  limited 
number  of  individual  copies  of  the 
Record  of  Decision  may  be  obtained 
from  the  Superintendent  listed  above. 

Dated:  June  26,  2002. 
Karen  P.  Wade, 

Regional  Director,  Intermountain  Region. 
[FR  Doc.  02-22374  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Record  of  Decision  Rnal  General 
■Management  Plan/Environmental 
Impact  Statement  for  ttw  Mary  McLeod 
Bethune  Council  House  National 
Historic  Site,  Washington,  DC 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service  has 
prepared  a  Final  General  Management 
Plan  Environmental  Impact  Statement 
(GMP/EIS)  for  Mary  McLeod  Bethune 


Council  House  National  Historic  Site. 
Four  alternatives  were  evaluated  for 
guiding  the  management  of  the  site  over 
the  next  15-to-20  years.  The  alternatives 
incorporate  various  management 
provisions  to  ensure  resource  protection 
and  quality  visitor  experience 
conditions.  The  environmental 
consequences  anticipated  from 
implementation  of  the  various 
alternatives  are  addressed  in  the 
document.  Impact  topics  include 
cultural  resoiirces,  visitor  use/ 
experience,  socioeconomic 
environment,  and  site  administration 
and  operations. 

The  purpose  of  this  Record  of 
Decision  (ROD)  is  to  docmnent  the 
National  Park  Service  (NPS)  selection  of 
the  proposed  action  for  the  final  GMP/ 
EIS.  The  ROD  contains  a  statement  of 
the  decision  made,  other  alternatives 
considered,  the  basis  for  the  decision, 
the  enviroimientally  preferable 
alternative,  measures  to  minimize 
environmental  harm,  finding  of  no 
impairment  of  park  resources  and 
values,  and  public  involvement. 

The  NPS  will  implement  the 
proposed  action  as  described  imder 
Alternative  2  in  the  final  GMP/EIS.  The 
primary  intent  of  this  alternative  is  to 
place  a  dual  emphasis  on  the  Council 
House,  which  would  be  used  as  a 
museiun,  and  on  the  archival  collection 
of  African- American  women's  history. 
Both  the  museimi  and  the  archives 
would  be  expanded  and  linked  by  using 
the  archival  materials  in  changing 
interpretive  exhibits  emd  programs. 
Interpretation  would  provide  a  broad 
and  balanced  program  and  in-depth 
treatment  of  Dr.  Mary  McLeod 
Bethune's  role  as  a  public  figure  and 
organizer. 

In  March  2002.  NPS  distributed  the 
final  GMP/EIS  to  agencies,  organizations 
and  individuals  on  the  park's  mailing 
list.  Copies  of  the  document  were  also 
made  available  at  Mary  McLeod 
Bethune  Council  House  National 
Historic  Site  and  other  NPS  sites  in 
addition  to  the  Council  House  website. 
The  Department  of  the  Interior,  National 
Park  Service's  notice  of  availability  of 
the  final  GMP/EIS  was  published  in  the 
Federal  Register  on  March  22,  2002. 
The  30-day  no-action  period  has  ended 
permitting  the  issuance  of  this  record  of 
decision. 

FOR  FURTHER  INFORMATION  CONTACT:  The 
final  Record  of  Decision  can  be  obtained 
in  the  following  ways: 

•  An  electronic  version  can  be  found 
at  the  following  Web  site:  www.nps.gov/ 
mamc/  or 

•  By  writing:  Mary  McLeod  Bethune 
Council  House  Site  Manager,  1318 
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Vermont  Avenue,  NW.,  Washington,  DC 
20005. 

Dated:  June  27,  2002. 

Terry  Carlstrom, 

Regional  Director,  National  Capital  Region, 
National  Park  Service. 

(FR  Doc.  02-22375  Filed  8-30-02;  8:45  am] 
BHJJNG  CODE  4310-70-M 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Avaliabiltty  of  Draft  Director's 
Order  Concerning  Natlonal  Park 
Service  Policies  and  Procedures  for 
Reeources  Damage  Assessment  and 
RestoratkNi 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  National  Park  Service 
(NPS)  has  prepared  a  Director's  Order 
setting  forth  its  policies  and  procediu«s 
governing  the  conduct  of  resource 
damage  assessment  and  restoration 
activities  under  the  civil  damage 
provisions  of  the  Park  System  Resources 
Protection  Act  (PSRPA),  16  U.S.C.  19jj, 
and  other  related  laws.  The  Director's 
Order  has  a  companion  Handbook  that 
specifies  in  more  detail,  implementing 
procedures.  When  adopted,  the  policies 
and  procedures  will  apply  to  all  imits  of 
the  national  park  system. 
DATES:  Written  comments  will  be 
accepted  on  or  before  30.  days  from  the 
date  of  publication  in  the  Federal 
Register. 

ADDRESSES:  Draft  Director's  Order  #14  is 
available  on  the  Internet  at  http:// 
www.nps.gov/refdesk/DOrders/ 
index.htm.  The  Draft  Damage 
Assessment  Handbook  is  available  on 
the  Internet  at  http:// 
www.nature.nps.gov/dol4handbook. 
Requests  for  copies  and  written 
comments  should  be  sent  to  Daniel 
Hamson,  Chief,  Environmental 
Response,  Damage  Assessment  and 
Restoration  Branch,  Environmental 
Quality  Division,  1849  C  Street,  NW., 
Washington,  DC  20240,  or  to  his 
Internet  address: 
daniel_hamson@nps.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Hamson  at  (202)  208-7504. 
SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  (NPS)  is 
requesting  comments  frtim  agencies  and 
the  public  concerning  new  policy  and 
internal  procedural  requirements  for 
implementing  the  National  Park  System 
Resources  Protection  Act  (PSRPA),  and 
the  civil  natiiral  resource  damage 
provisions  of  the  Oil  Pollution  Act 


(OP A),  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  (CERCLA),  and  the 
National  Pollution  Control  Act  or  Clean 
Water  Act  (CWA),  as  amended.  There 
are  no  previous  policies  or  procedures 
in  place  governing  the  NPS  activities 
imder  the  PSRPA.  Once  final,  these 
policies  and  procedures  would  apply  to 
the  activities  of  the  National  Park 
Service  in  administering  units  of  the 
National  Park  System.  'The  policies 
available  for  review  consist  of  a  draft 
Director's  Order  which  broadly 
describes  the  authorizations, 
delegations,  and  responsibilities  for  the 
development  of  the  policies  and 
conducting  actions  under  these  statutes, 
and  a  draft  procedures  manual  or 
handbook  that  describes  how  the  NPS 
will  carry  out  its  responsibilities  under 
PSRPA  and  related  laws. 

Dated:  June  25,  2002. 
Michael  Soukup, 

Associate  Director,  Natural  Resource 

Stewardship  and  Science. 

[FR  Doc.  02-22373  Filed  8-30-02;  8:45  am) 

BUUNG  CODE  4310-70-P 


INTERNATIONAL  TRADE 
COMMISSION 

[invMtigatione  Nos.  731-TA-753-756 
(Review)] 

CartxNi  Steel  Plate  From  China, 
Russia,  Soutti  Africa,  and  Ukraine 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  five-year  reviews 
concerning  the  suspended 
investigations  on  cut-to-length  (CTL) 
carbon  steel  plate  from  China,  Russia, 
South  Africa,  and  Ukraine. 

SUMMARY:  The  Commission  hereby  gives 
notice  that  it  has  instituted  reviews 
pursuant  to  section  751(c)  of  the  Tariff 
Act  of  1930  (19  U.S.C.  1675(c))  (the  Act) 
to  determine  whether  termination  of  the 
suspended  investigations  on  CTL  carbon 
steel  plate  from  China,  Russia,  South 
Africa,  and  Ukraine  would  be  likely  to 
lead  to  continuation  or  recurrence  of 
material  injury.  Pursuant  to  section 
751(c)(2)  of  the  Act,  interested  parties 
are  requested  to  respond  to  this  notice 
by  submitting  the  information  specified 
below  to  the  Commission;'  to  be  assured 


'  No  response  to  this  request  for  information  is 
required  if  currently  valid  Office  of  Management 
and  Budget  (0MB)  number  is  not  displayed;  the 
0MB  number  is  3117-0016/USrrC  No.  02-5-073, 
expiration  date  June  30,  2005.  Public  reporting 
burden  for  the  request  is  estimated  to  average  7 
hours  per  response.  Please  send  comments 
regarding  the  accuracy  of  this  burden  estimate  to 
the  Office  of  investigations,  U.S.  International  Trade 


of  consideration,  the  deadline  for 
responses  is  October  23,  2002. 
Comments  on  the  adequacy  of  responses 
may  be  filed  with  the  Commission  by 
November  18,  2002.  For  further 
information  concerning  the  conduct  of 
these  reviews  and  rules  of  general 
application,  consult  the  Commission's 
rules  of  practice  and  procedure,  part 
201,  subparts  A  through  E  (19  CFR  part 
201),  and  part  207,  subparts  A,  D,  E,  and 
F  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations,  U.S.  International  Trade 
Conunission,  500  E  Street  SW., 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobihty 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background.— On  October  24, 1997, 
the  Department  of  Commerce  suspended 
antidumping  duty  investigations  on 
imports  of  carbon  steel  plate  from 
China,  Russia,  South  Africa,  and 
Ukraine  (62  FR  61751,  61766,  61773, 
and  61780,  November  19, 1997).  The 
Commission  is  conducting  reviews  to 
determine  whether  termination  of  the 
suspended  investigations  would  be 
likely  to  lead  to  continuation  or 
recurrence  of  material  injury  to  the 
domestic  industry  within  a  reasonably 
foreseeable  time.  It  will  assess  the 
adequacy  of  interested  party  responses 
to  this  notice  of  institution  to  determine 
whether  to  conduct  full  reviews  or 
expedited  reviews.  The  Commission's 
determinations  in  any  expedited 
reviews  will  be  based  on  the  facts 
available,  which  may  include 
information  provided  in  response  to  this 
notice. 

Definitions. — The  foUowfng 
definitions  apply  to  these  reviews: 

(1)  Subject  Merchandise  is  the  class  or 
kind  of  merchandise  that  is  within  the 
scope  of  the  five-year  reviews,  as 
defined  by  the  Department  of 
Commerce. 


Commission.  500  E.  Street,  SW.,  Washington.  DC 
20436. 
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(2)  The  Subject  Countries  in  these 
reviews  are  China.  Russia,  South  Africa, 
and  Ukraine. 

(3)  The  Domestic  Like  Product  is  the 
domestically  produced  product  or 
products  which  are  like,  or  in  the 
absence  of  like,  most  similar  in 
characteristics  and  uses  with,  the 
Subject  Merchandise.  In  its  original 
determinations,  the  Commission 
defined  the  Domestic  Like  Product  as  all 
CTL  carbon  steel  plate,  whether 
produced  in  a  mill  by  an  integrated 
producer  or  in  a  service  center. 

(4)  The  Domestic  Industry  is  the  U.S. 
producers  as  a  whole  of  the  Domestic 
Like  Product,  or  those  producers  whose 
colleqtive  output  of  the  Domestic  Like 
Product  constitutes  a  major  preparation 
of  the  total  domestic  production  of  the 
product.  In  its  original  determinations, 
the  Commission  defined  the  Domestic 
Industry  as  all  producers  of  CTL  carbon 
steel  plate,  whether  toll  producers, 
integrated  producers,  or  processors. 

(SjThe  Order  Date  is  the  date  that  the 
investigations  were  suspended.  In  these 
reviews,  the  Order  Date  is  October  24, 
1997. 

(6)  An  Importer  is  any  person  or  firm 
engaged,  either  directly  or  through  a 
parent  company  or  subsidiary,  in 
importing  the  Subject  Merchandise  into 
the  United  States  from  a  foreign 
manufacturer  or  through  its  selling 
agent. 

Participation  in  the  reviews  and 
public  service  list. — Persons,  including 
industrial  users  of  the  Subject 
Merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  reviews  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  the  Commission,  as 
provided  in  section  201.11(b)(4)  of  the 
Commission's  rules,  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Federid  Register.  The  Secretary  will 
maintain  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  the  reviews. 

Former  Commission  employees  who 
are  seeking  to  appear  in  Commission 
five-year  reviews  are  reminded  that  they 
are  required,  pursuant  to  19  CFR  201.15, 
to  seek  Commission  approval  if  the 
matter  in  which  they  are  seeking  to 
appear  was  pending  in  any  manner  or 
form  during  their  Commission 
employment.  The  Commission's 
designated  agency  ethics  official  has 
advised  that  a  five-year  review  is  the 
"same  particular  matter"  as  the 
underlying  original  investigation  for 
purposes  of  19  CFR  201.15  and  18 
U.S.C.  207,  the  post  employment  statute 
for  Federal  employees.  Former 


employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personetl  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  APO  service  list. — Pursuant  to 
section  207.7(a)  of  the  Commission's 
rules,  the  Secretary  will  make  BPI 
submitted  in  these  reviews  available  to 
authorized  applicants  under  the  APO 
issued  in  the  reviews,  provided  that  the 
application  is  made  no  later  than  21 
days  after  publication  of  this  notice  in 
the  Feder^  Register.  Authorized 
applicants  must  represent  interested 
parties,  as  defined  in  19  U.S.C.  1677(9), 
who  are  parties  to  the  reviews.  A 
separate  service  list  will  be  maintained 
by  the  Secretary  for  those  parties 
authorized  to  receive  BPI  under  the 
APO. 

Certification. — Pursuant  to  section 
207.3  of  the  Commission's  rules,  any 
person  submitting  information  to  the 
Commission  in  connection  with  these 
reviews  must  certify  that  the 
information  is  accurate  and  complete  to 
the  best  of  the  submitter's  knowledge.  In 
making  the  certification,  the  submitter 
will  be  deemed  to  consent,  unless 
otherwise  specified,  for  the 
Commission,  its  employees,  and 
contract  personnel  to  use  the 
information  provided  in  any  other 
reviews  or  investigations  of  the  same  or 
comparable  products  which  the 
Commission  conducts  under  Title  VII  of 
the  Act,  or  in  internal  audits  and 
investigations  relating  to  the  programs 
and  operations  of  the  Commission 
pursuant  to  5  U.S.C.  Appendix  3. 

Written  submissions. — Pursuant  to 
section  207.61  of  the  Conunission's 
rules,  each  interested  party  response  to 
this  notice  must  provide  the  information 
specified  below.  The  deadline  for  filing 
such  responses  in  October  23,  2002. 
Pursuant  to  section  207.62(b)  of  the 
Commission's  rules,  eligible  parties  (as 
specified  in  Commission  rule 
207.62(b)(1))  may  also  file  comments 
concerning  the  adequacy  of  responses  to 
the  notice  of  institution  and  whether  the 
Commission  should  conduct  expedited 
or  full  reviews.  The  deadline  for  filing 
such  comments  is  November  18,  2002. 
All  written  submissions  must  conform 
with  the  provisions  of  sections  201.8 
and  207.3  of  the  Commission's  rules  and 


any  submissions  that  contain  BPI  must 
also  conform  with  the  requirements  of 
sections  201.6  and  207.7  of  the 
Conunission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means.  Also,  in 
accordance  with  sections  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
docimient  filed  by  a  party  to  the  reviews 
must  be  served  on  all  other  parties  to 
the  reviews  (as  identified  by  either  the 
public  or  APO  service  list  as 
appropriate),  and  a  certificate  of  service 
must  accompany  the  document  (if  you 
are  not  a  party  to  the  reviews  you  do  not 
need  to  serve  your  response). 

Inability  to  provide  requested 
information. — Pursuant  to  section 
207.61(c)  of  the  Commission's  rules,  any 
interested  party  that  caimot  furnish  the 
information  requested  by  this  notice  in 
the  requested  form  and  manner  shall 
notify  the  Commission  at  the  earliest 
possible  time,  provide  a  full  explanation 
of  why  it  cannot  provide  the  requested 
information,  and  indicate  alternative 
forms  in  which  it  can  provide 
equivalent  information.  If  an  interested 
party  does  not  provide  this  notification 
(or  the  Commission  finds  the 
explanation  provided  in  the  notification 
inadequate)  and  fails  to  provide  a 
complete  response  to  this  notice,  the 
Commission  may  take  an  adverse 
inference  against  the  party  pursuant  to 
section  776(b)  of  the  Act  in  making  its 
determinations  in  the  reviews. 

Information  to  Be  Provided  in 
Response  to  This  Notice  of  Institution:  If 
you  are  a  domestic  producer,  union/ 
worker  group,  or  trade/business 
association;  import/export  Subject 
Merchandise  from  more  than  one 
Subject  Country;  or  produce  Subject 
Merchandise  in  more  than  one  Subject 
Country,  you  may  file  a  single  response. 
If  you  do  so,  please  ensxue  that  your 
response  to  each  question  includes  the 
information  requested  for  each  pertinent 
Subject  Coimtry.  As  used  below,  the 
term  "firm"  includes  any  related  firms. 

(1)  The  name  and  address  of  your  firm 
or  entity  (including  World  Wide  Web 
address  if  available)  and  name, 
telephone  number,  fax  number,  and  E- 
mail  address  of  the  certifying  official. 

(2)  A  statement  indicating  whether 
your  firm/entity  is  a  U.S.  producer  of 
the  Domestic  Like  Product,  a  U.S.  union 
or  worker  group,  a  U.S.  importer  of  the 
Subject  Merchandise,  a  foreign  producer 
or  exporter  of  the  Subject  Merchandise, 
a  U.S.  or  foreign  trade  or  business 
association,  or  another  interested  party 
(including  an  explanation).  If  you  are  a 
union/worker  group  or  trade/business 
association,  identify  the  firms  in  which 
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your  workers  are  employed  or  which  are 
members  of  your  association. 

(3)  A  statement  indicating  whether 
your  firm/entity  is  willing  to  participate 
in  these  reviews  by  providing 
information  requested  by  the 
Commission. 

(4)  A  statement  of  the  likely  effects  of 
the  termination  of  the  suspended 
investigations  on  the  Domestic  Industry 
in  general  and/or  your  firm/entity 
specifically.  In  your  response,  please 
discuss  the  various  factors  specified  in 
section  752(a)  of  the  Act  (19  U.S.C. 
1675a(a))  including  the  likely  volume  of 
subject  imports,  likely  price  effects  of 
subject  imports,  and  likely  impact  of 
imports  of  Subject  Merchandise  on  the 
Domestic  Industry. 

(5)  A  list  of  all  known  and  currently 
operating  U.S.  producers  of  the 
Domestic  Like  Product.  Identify  any 
known  related  parties  and  the  nature  of 
the  relationship  as  defined  in  section 
771(4)(B)  of  the  Act  (19  U.S.C. 
1677)(4)(B)). 

(6)  A  list  of  all  known  and  currently 
operating  U.S.  importers  of  the  Subject 
Merchandise  and  producers  of  the 
Subject  Merchandise  in  each  Subject 
Country  that  currently  export  or  have 
exported  Subject  Merchandise  to  the 
United  States  or  other  countries  since 
1996. 

(7)  If  you  are  a  U.S.  producer  of  the 
Domestic  Like  Product,  provide  the 
following  information  on  your  firm's 
operation  on  that  product  during 
calendar  year  2001  (request  quantity 
data  in  short  tons  and  value  data  in  U.S. 
dollars,  f.o.b.  plant).  If  you  are  a  imion/ 
worker  group  or  trade/business 
association,  provide  the  information,  on 
an  aggregate  basis,  for  the  firms  in 
which  your  workers  are  employed/ 
which  are  members  of  your  association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  U.S.  production  of  the  Domestic 
Like  Product  accoimted  for  by  yoiu- 
firm's(s')  production; 

(b)  die  quantity  and  value  of  U.S. 
commercial  shipments  of  the  Domestic 
Like  Product  produced  in  your  U.S. 
plant(s);  and 

(c)  the  quantity  and  value  of  U.S. 
internal  consumption/company 
transfers  of  the  Domestic  Like  Product 
produced  in  yoiu*  U.S.  plant(s). 

(8)  If  you  are  a  U.S.  importer  or  a 
trade/business  association  of  U.S. 
importers  of  the  Subject  Merchandise 
from  the  Subject  Countries,  provide  the 
following  information  on  your  firm's(s') 
operations  on  that  product  during 
calendar  year  2001  (report  quantity  data 
in  short  tons  and  value  data  in  U.S. 
dollars).  If  you  are  a  trade/business 
association,  provide  the  information,  on 


an  aggregate  basis,  for  the  firms  which 
are  members  of  your  association. 

(a)  The  quantity  and  value  (landed, 
duty-paid  but  not  including 
antidumping  or  coimtervailing  duties) 
of  U.S.  imports  and,  if  known,  an 
estimate  of  the  percentage  of  total  U.S. 
imports  of  Subject  Merchandise  from 
each  Subject  Country  accounted  for  by 
your  firm's(s')  imports; 

(b)  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidiunping  and/or 
countervailing  duties)  of  U.S. 
commercial  shipments  of  Subject 
Merchandise  imported  from  each 
Subject  Country;  and 

(cj  the  quantity  and  value  (f.o.b.  U.S. 
port,  including  antidiunping  and/or 
countervailing  duties)  of  U.S.  internal 
consimiption/company  transfers  of 
Subject  Merchandise  imported  from 
each  Subject  Country. 

(9)  If  you  are  a  producer,  an  exporter, 
or  a  trade/business  association  of 
producers  or  exporters  of  the  Subject 
Merchandise  in  the  Subject  Countries, 
provide  the  following  information  on 
your  firm's(s')  operations  on  that 
product  during  calendar  year  2001 
(report  quantity  data  in  short  tons  and 
value  data  in  U.S.  dollars,  landed  and 
duty-paid  at  the  U.S.  port  but  not 
including  antidumping  or 
countOTvailing  duties).  If  you  are  a 
trade/business  association,  provide  the 
information,  on  an  aggregate  basis,  for 
the  firms  which  are  members  of  your 
association. 

(a)  Production  (quantity)  and,  if 
known,  an  estimate  of  the  percentage  of 
total  production  of  Subject  Merchandise 
in  each  Subject  Country  accounted  for 
by  your  firm's(s')  production;  and 

(b)  the  quantity  and  value  of  yoiu- 
firm's(s')  exports  to  the  United  States  of 
Subject  Merchandise  and,  if  known,  an 
estimate  of  the  percentage  of  total 
exports  to  the  United  States  of  Subject 
Merchandise  from  each  Subject  Country 
accounted  for  by  your  firm's(s')  exports. 

(10)  Identify  significant  changes,  if 
any,  in  the  supply  and  demand 
conditions  or  business  cycle  for  the 
Domestic  Like  Product  that  have 
occurred  in  the  United  States  or  in  the 
market  for  the  Subject  Merchandise  in 
the  Subject  Countries  since  the  Order 
Date,  and  significant  changes,  if  any, 
that  are  likely  to  occiu*  within  a 
reasonably  foreseeable  time.  Supply 
conditions  to  consider  include 
technology;  production  methods; 
development  efforts;  ability  to  increase 
production  (including  the  shift  of 
production  facilities  used  for  other 
products  and  the  use,  cost,  or 
availability  of  major  inputs  into 
production);  and  factors  related  to  the 
ability  to  shift  supply  among  different 


national  markets  (including  barriers  to 
importation  in  foreign  markets  or 
changes  in  market  demand  abroad). 
Demand  conditions  to  consider  include 
end  uses  and  applications;  the  existence 
and  availability  of  substitute  products; 
and  the  level  of  competition  among  the 
Domestic  Like  Product  produced  in  the 
United  States,  Subject  Merchandise 
produced  in  the  Subject  Countries,  and 
such  merchandise  from  other  countries. 

(11)  (Optional)  A  statement  of 
whether  you  agree  with  the  above 
definitions  of  the  Domestic  Like  Product 
and  Domestic  Industry;  if  you  disagree 
with  either  or  both  of  these  definitions, 
please  explain  why  and  provide 
alternative  definitions. 

Authority:  These  reviews  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.61  of  the 
Commission's  rules. 

Issued:  August  26.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-22356  Filed  8-30-02;  8:45  am) 
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DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Deneflte 
Administration 

[Application  Numbw  D-10786] 

Amendment  to  Prohibited  Transaction 
Exemption  92-€  (PIE  92-6)  Involving 
the  Transfer  of  Individual  Ufr 
Insurance  Contracts  and  Annuities 
from  Employee  Benefit  Plans  to  Plan 
Participants,  Certain  Beneficiaries  of 
Plan  Participants,  Psrsonal  Trusts, 
Employers  and  Otfter  Employee 
Benefit  Plans 

AGENCY:  Pension  and  Welfare  Benefits 

Administration,  U.S.  Department  of 

Labor. 

ACTION:  Adoption  of  Amendment  to  PTE 

92-6. 

SUMMARY:  This  document  amends  PTE 
92-6,  a  class  exemption  that  enables  an 
employee  benefit  plan  to  sell  individual 
life  insurance  contracts  and  annuities 
to:  (1)  A  plan  participant  insured  imder 
such  policies;  (2)  a  relative  of  such 
insured  participant  who  is  the 
beneficiary  under  the  contract;  (3)  an 
employer  any  of  whose  employees  are 
covered  by  the  plan;  or  (4)  another 
employee  benefit  plan,  for  the  cash 
surrender  value  of  the  contract, 
provided  certain  conditions  are  met. 
The  amendment  affects,  among  others, 
certain  participants,  beneficiaries  and 
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fiduciaries  of  plans  engaged  in  the 
described  transactions. 
DATES:  The  amendment  is  effective 
February  12,  1992. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  H.  Lefkowitz,  Office  of  Exemption 
Determinations.  Pension  and  Welfare 
Benefits  Administration,  U.S. 
Department  of  Labor,  (202)  693-8540. 
(This  is  not  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION:  On  May 
10,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  31835)  of  the 
pendency  before  the  Department  of  a 
proposed  amendment  to  PTE  92-6  (57 
FR  5189.  February  12,  1992).  which 
amended  Prohibited  Transaction 
Exemption  77-8  (PTE  77-8)(42  FR 
31574.  June  21.  1977).  PTE  92-6 
provides  an  exemption  from  the 
restrictions  of  section  406(a)  and 
406(b)(1)  and  (b)(2)  of  the  Employee 
Retirement  Income  Security  Act  of  1974 
(ERISA  or  the  Act)  and  from  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Internal  Revenue  Code  of  1986  (the 
Code),  by  reason  of  section  4975(c)(1)(A) 
through  (E)  of  the  Code. 

The  amendment  to  PTE  92-6  adopted 
by  this  notice  was  requested  in  an 
exemption  application  filed  by  the 
Chicago,  Illinois  law  firm  of 
Sonnenschein,  Nath  &  Rosenthal  on 
behalf  of  the  General  American  Life 
Group  (the  Apphcant).  The  Department 
is  adopting  the  amendment  pursuant  to 
section  408(a)  of  ERISA  and  section 
4975(c)(2)  of  the  Code,  and  in 
accordance  with  the  procedures  set 
forth  in  29  CFR  Part  2570,  Subpart  B  (55 
FR  32836.  32847.  August  10,  1990).' 

For  the  sake  of  convenience,  the 
entire  text  of  PTE  92-6,  as  amended,  has 
been  reprinted  with  this  notice. 

A.  Descriptioii  of  the  Exemption 

Section  I  of  PTE  92-6  permits  the  sale 
of  an  individual  life  insurance  or 
annuity  contract  by  an  employee  benefit 
plan  to:  (1)  A  plan  participant;  (2)  a 
relative  of  such  insured  participant  who 
is  the  beneficiary  under  the  contract;  (3) 
an  employer  any  of  whose  employees 
are  covered  by  the  plan;  or  (4)  another 
employee  benefit  plan,  if:  (a)  such 
participant  is  the  insured  under  the 
contract;  (b)  such  relative  is  a  "relative" 
as  defined  in  section  3(15)  of  the  Act  (or 
a  "member  of  the  family"  as  defined  in 
section  4975(e)(6)  of  the  Code),  or  is  a 
brother  or  sister  of  the  insured  (or  a 
spouse  of  such  brother  or  sister),  and  the 
beneficiary  under  the  contract;  (c)  the 


contract  would,  but  for  the  sale,  be 
surrendered  by  the  plan;  (d)  with 
respect  to  sales  of  the  policy  to  the 
employer,  a  relative  of  the  insured  or 
another  plan,  the  participant  insured 
under  the  policy  is  first  informed  of  the 
proposed  sale  and  is  given  the 
opportunity  to  purchase  such  contract 
from  the  plan,  and  delivers  a  written 
document  to  the  plan  stating  that  he  or 
she  elects  not  to  purchase  the  policy 
and  consents  to  the  sale  by  the  plan  of 
such  policy  to  such  employer,  relative 
or  other  plan;  (e)  the  amount  received 
by  the  plan  as  consideration  for  the  sale 
is  at  least  equal  to  the  cunount  necessary 
to  put  the  plan  in  the  same  cash 
position  as  it  would  have  been  had  it 
retained  the  contract,  surrendered  it, 
and  made  any  distribution  owing  to  the 
participant  on  his  vested  interest  under 
the  plan;  and  (f)  with  regard  to  any  plan 
which  is  an  employee  welfare  benefit 
plan,  such  plan  must  not,  with  respect 
to  such  sale,  discriminate  in  form  or  in 
operation  in  favor  of  plan  participants 
who  are  officers,  shareholders  or  highly 
compensated  employees.  Section  11  of 
PTE  92-6  amended  PTE  77-8  to  provide 
that  the  relief  for  transactions  described 
in  part  I  would  be  available,  effective 
October  22.  1986.  for  plan  participants 
who  are  owner-employees  (as  defined  in 
section  401(c)(3)  of  the  Code)  or 
shareholder-employees  (as  defined  in 
section  1379  of  the  Internal  Revenue 
Code  of  1954  as  in  effect  on  the  day 
before  the  date  of  enactment  of  the 
Subchapter  S  Revision  Act  of  1982),  if 
the  conditions  set  forth  in  part  I  are  met. 
The  Department,  at  the  request  of  the 
Applicant,  has  amended  PTE  92-6  in 
order  to  expand  the  coverage  of  the 
exemption  to  include  the  sale  by  an 
employee  benefit  plan  (the  Plan)  of  an 
individual  life  insurance  or  annuity 
contract  to  a  personal  or  private  trust 
(the  Trust)  established  by  or  for  the 
benefit  of  an  individual  who  is  a 
participant  in  the  Plan  and  the  insured 
under  the  policy,  or  by  or  for  the  benefit 
of  one  or  more  relatives  (as  defined  in 
Section  1(2)  of  PTE  92-6)  of  the 
participant.^  The  amendment  is 
effective  February  12.  1992. 


'Section  102  of  the  Reorganization  Plan  No.  4  of 
1978  (5  U.S.C.  App.  1  (19961)  generally  transferred 
the  authority  of  the  Secretary  of  the  Treasury  to 
issue  administrative  exemptions  under  section  4975 
of  the  Code  to  the  Secretary  of  Labor. 


'  Section  406(a)(1)(A)  of  the  Act  prohibits  a  direct 
or  indirect  sale  or  exchange  of  any  property 
between  a  Plan  and  a  party  in  interest.  Section 
406(a)(1)(D)  of  the  Act  prohibits  a  transfer  to,  or  use 
by  or  for  the  benefit  of,  a  party  in  interest,  of  any 
assets  of  the  Plan.  In  most  cases,  the  participant  will 
be  a  party  in  interest  with  respect  to  the  Plan  under 
section  3(14)(H)  of  the  Act,  as  an  employee  of  an 
employer  anv  of  whose  employees  are  covered  by 
the  Plan.  In  some  cases,  the  participant  or  relative 
will  also  be  a  party  in  interest  under  section 
3(14)(A)  or  (E)  as  a  fiduciary  of  the  Plan,  or  as  an 
owner  of  50%  or  more  of  the  employer  maintaining 
the  Plan.  The  Trust  would  be  a  party  in  interest 
under  section  3(14)(G)  of  the  Act  if  50%  or  more 
of  the  beneficial  interest  of  such  Trust  is  owned  or 


B.  Written  Comments  and  Hearing 
Requests 

The  notice  of  pendency  gave 
interested  persons  an  opportunity  to 
comment  or  to  request  a  hearing  on  the 
proposed  amendment.  No  requests  for  a 
hearing  were  received. 

The  Department  received  one 
comment  letter  with  respect  to  the 
notice  of  proposed  amendment.  The 
comment  letter  strongly  supported  the 
Department's  amendment  to  PTE  92-6, 
but  also  requested  that  the  Department 
clarify  two  points  with  respect  to  PTE 
92-6. 

The  comment  letter  first  requested 
that  the  Department  confirm  the 
commentator's  interpretation  that,  in  a 
participant  directed  defined 
contribution  plan,  when  a  life  insurance 
policy  is  sold  at  the  participant's 
direction,  the  requirement  of  condition 
1(3)  has  been  satisfied  that  "the  contract 
would,  but  for  the  sale,  be  surrendered 
by  the  plan."  The  Department  agrees 
that,  in  the  case  of  a  participant  in  a 
defined  contribution  plan  that  provides 
for  participant  direction,  if  the 
participant  has  discretion  and  control  of 
his/her  account  in  the  plan,  and  has 
exercised  that  authority,  without  being 
subject  to  any  undue  influence,  in 
accordance  with  plan  provisions  for 
individually-directed  investment  of 
participant  accounts,  to  sell  a  life 
insurance  contract  in  compliance  with 
the  conditions  of  PTE  92-6.  the 
requirement  of  condition  1(3)  of  the 
exemption  would  be  satisfied. 

The  comment  letter  also  requested 
that  the  Department  confirm  its 
interpretation  set  out  in  Advisory 
Opinion  98-07A  (issued  September  24, 
1998)  to  the  effect  that  PTE  92-6  applies 
to  a  policy  that  insures  both  the 
participant's  life  and  the  life  of  another 
individual  in  whom  the  participant  has 
an  insurable  interest.  In  Advisory 
Opinion  98-07A.  the  Department 
concluded  that,  to  the  extent  state  law 
and  pertinent  plan  provisions  permit 
the  acquisition  and  holding  of  an 
individual  life  insurance  contract 
covering  the  life  of  the  participant  and 
the  participant's  spouse,  that  such  a 
contract  would  constitute  "an 
individual  life  insurance  contract"  for 
purposes  of  PTE  92-6.  The  Department 
confirms  that  PTE  92-6  applies  to  life 
insurance  contracts  that  cover  the  life  of 
the  participant  and  the  participant's 
spouse.  However,  since  the  Department 
does  not  have  sufficient  information 
concerning  contracts  covering  the  life  of 
the  participant  and  the  life  of  another 
individual  in  whom  the  participant  has 


held  by  persons  described  in  section  3(14)(A)  or  (E) 
of  the  Act. 
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an  insurable  interest,  other  than  the 
participant's  spouse,  it  is  imable  to 
conclude  that  PTE  92-6  would  apply  to 
such  contracts. 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  ERISA  and  section  4975(c)(2) 
of  the  Code  does  not  relieve  a  fiduciary, 
or  other  party  in  interest  or  disqualified 
person  with  respect  to  a  plan,  from 
certain  other  provisions  of  ERISA  and 
the  Code,  including  any  prohibited 
transaction  provisions  to  which  the 
exemption  does  not  apply  and  the 
general  fiduciary  responsibility 
provisions  of  section  404  of  ERISA 
which  require,  among  other  things,  that 
a  fiduciary  discharge  his  or  her  duties 
respecting  the  plan  solely  in  the 
interests  of  the  participants  and 
beneficiaries  of  the  plan;  nor  does  it 
affect  the  requirement  of  section  401(a) 
of  the  Code  Aat  the  plan  must  operate 
for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  does  not  extend  to 
transactions  prohibited  xmder  section 
406(b)(3)  of  the  Act  or  section 
4975(c)(1)(F)  of  the  Code; 

(3)  In  accordance  vsrith  section  408(a) 
of  ERISA  and  4975(c)(2)  of  the  Code,  the 
Department  makes  the  following 
determinations: 

(i)  The  amendment  set  forth  herein  is 
administratively  feasible; 

(ii)  The  amendment  set  forth  herein  is 
in  the  interests  of  plans  and  of  their 
participants  and  beneficiaries;  and 

(iii)  The  amendment  set  forth  herein 
is  protective  of  the  rights  of  participants 
and  beneficiaries  of  plans; 

(4)  The  amendment  is  applicable  to  a 
particular  transaction  only  if  the 
transaction  satisfies  the  conditions 
specified  in  the  exemption;  and 

(5)  The  amendment  is  supplemental 
to,  and  not  in  derogation  of.  any  other 
provisions  of  ERISA  and  the  Code, 
including  statutory  or  administrative 
exemptions  and  transitional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction. 

Exemption 

Accordingly,  PTE  92-6  is  amended 
imder  the  audiority  of  section  408(a)  of 
the  Act  and  section  4975(c)(2)  of  the 
Code  and  in  accordance  with  the 
procedures  set  forth  in  29  CFR  2570. 
Subpart  B  (55  FR  32836,  32847.  August 
10. 1990),  as  set  forth  below: 


1(a).  Effective  January  1, 1975.  the 
restrictions  of  sections  406(a).  406(b)(1) 
and  406(b)(2)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  an 
individual  life  insurance  or  annuity 
contract  by  an  employee  benefit  plan  to: 
(1)  A  participant  under  such  plan;  (2)  a 
relative  of  a  participant  imder  such 
plan;  (3)  an  employer  any  of  whose 
employees  are  covered  by  the  plan;  or 
(4)  another  employee  benefit  plan, 
provided  that  the  conditions  in  section 
II  are  met. 

1(b).  Effective  February  12, 1992.  the 
restrictions  of  sections  406(a),  406(b)(1) 
and  406(b)(2)  of  the  Act,  and  the  taxes 
imposed  by  section  4975(a)  and  (b)  of 
the  Code,  by  reason  of  section 
4975(c)(1)(A)  through  (E)  of  the  Code, 
shall  not  apply  to  the  sale  of  an 
individual  life  insurance  or  annuity 
contract  by  an  employee  benefit  plan  to 
a  trust  established  by  or  for  the  benefit 
of  one  or  more  of  the  persons  described 
in  (1)  or  (2)  of  section  1(a)  above, 
provided  that  the  conditions  in  section 
n  are  met. 

II.  (a)  Such  participant  is  the  insxu^d 
under  the  contract; 

(b)  such  relative  is  a  "relative"  as 
defined  in  section  3(15)  of  the  Act  (or 
a  "member  of  the  family"  as  defined  in 
section  4975(e)(6)  of  the  Code),  or  is  a 
brother  or  sister  of  the  insured  (or  a 
spouse  of  such  brother  or  sister),  and 
such  relative  or  trust  is  the  beneficiary 
under  the  contract; 

(c)  the  contract  would,  but  for  the 
sale,  be  surrendered  by  the  plan; 

(d)  with  respect  to  sales  of  the  policy 
to  the  employer,  a  relative  of  the 
insured,  a  trust,  or  another  plan,  the 
participant  insured  under  the  policy  is 
first  informed  of  the  proposed  sale  and 
is  given  the  opportunity  to  purchase 
such  contract  from  the  plan,  and 
delivers  a  written  docimient  to  the  plan 
stating  that  he  or  she  elects  not  to 
purchase  the  policy  and  consents  to  the 
sale  by  the  plan  of  such  policy  to  such 
employer,  relative,  trust  or  other  plan; 

(e)  the  amount  received  by  the  plan  as 
consideration  for  the  sale  is  at  least 
equal  to  the  amount  necessary  to  put  the 
plan  in  the  same  cash  position  as  it 
would  have  been  had  it  retained  the 
contract,  smrendered  it.  and  made  any 
distribution  owing  to  the  participant  on 
his  vested  interest  under  the  plan;  and 

(f)  with  regard  to  any  plan  which  is 
an  employee  welfare  benefit  plan,  such 
plan  must  not.  with  respect  to  such  sale, 
discriminate  in  form  or  in  operation  in 
favor  of  plan  participants  who  are 
officers,  shareholders  or  highly 
compensated  employees. 


in.  Effective  October  22,  1986,  the 
exemption  provided  for  transactions 
described  in  part  I  is  available  for  plan 
participants  who  are  owner-employees 
(as  defined  in  section  401(c)(3)  of  the 
Code)  or  shareholder-employees  as 
defined  in  section  1379  of  the  Internal 
Revenue  Code  of  1954  as  in  effect  on  the 
day  before  the  date  of  enactment  of  the 
Subchapter  S  Revision  Act  of  1982)  if 
the  conditions  set  forth  in  part  II  are 
met. 

Signed  at  Washington.  DC.  this  28th  day  of 
August.  2002. 
Ivan  L.  Strasfeld. 

Director.  Office  of  Exemption  Determinations. 
Pension  and  Welfare  Benefits  Administration. 
Department  of  Labor. 

(FR  Doc.  02-22376  Filed  8-30-02;  8:45  am) 
BIUJNG  CODE  4S10-2»-P 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  IntMrt  To  Seek  Approval  To 
Establleh  an  Information  Collection 

agency:  National  Science  Foimdation. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  aimouncing  plans 
to  request  clearance  of  this  collection.  In 
accordance  with  the  requirement  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
we  are  providing  opportunity  for  public 
comment  on  this  action.  After  obtaining 
and  considering  public  comment,  NSF 
will  prepare  the  submission  requesting 
that  OKffl  approve  clearance  of  this 
collection  for  no  longer  than  three  years. 
DATES:  Written  comments  on  this  notice 
must  be  received  by  November  4,  2002 
to  be  assured  of  consideration. 
Comments  received  after  that  date  will 
be  considered  to  the  extent  practicable. 
FOR  ADOmONAL  INFORMATION  OR 
COMMENTS:  Contact  Suzanne  H. 
Plimpton,  Reports  Clearance  Officer. 
National  Science  Foundation,  4201 
Wilson  Boulevard,  Suite  295,  Arlington. 
Virginia  22230;  telephone  (703)  292- 
7556;  or  send  e-mail  to 
splimpto@nsf.gov.  Individuals  who  use 
a  telecommimications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339  between  8  a.m.  and  8 
p.m..  Eastern  time,  Monday  through 
Friday.  You  also  may  obtain  a  copy  of 
the  data  collection  instrument  and 
instructions  from  Ms.  Plimpton. 
SUPPLEMENTARY  INFORMATION:  Title  of 
Collection:  Grantee  Reporting 
Requirements  for  Science  and 
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Technology  Centers  (STC):  Integrative 
Partnerships. 

OMB  Number:  3145-NEW. 

Expiration  Date  of  Approval:  Not 
applicable. 

Type  of  Request:  Intent  to  seek 
approval  to  establish  an  information 
collection. 

Abstract: 

Proposed  Project:  The  Science  and 
Technology  Centers  (STC):  Integrative 
Partnerships  Program  supports 
innovation  in  the  integrative  conduct  of 
research,  education  and  knowledge 
transfer.  Science  and  Technology 
Centers  build  intellectual  and  physical 
infrastructure  within  and  between 
disciplines,  weaving  together 
knowledge  creation,  knowledge 
integration,  and  knowledge  transfer. 
STCs  conduct  world-class  research 
through  partnerships  of  academic 
institutions,  national  laboratories, 
industrial  organizations,  and/or  other 
public/private  entities.  New  knowledge 
thus  created  is  meaningfully  linked  to 
society. 

STCs  enable  and  foster  excellent 
education,  integrate  research  and 
education,  and  create  bonds  between 
learning  and  inquiry  so  that  discovery 
and  creativity  more  fully  support  the 
learning  process.  STCs  capitalize  on 
diversity  through  participation  in  center 
activities  and  demonstrate  leadership  in 
the  involvement  of  groups 
underrepresented  in  science  and 
engineering. 

Centers  selected  will  be  required  to 
submit  annual  reports  on  progress  and 
plans,  which  will  be  used  as  a  basis  for 
performance  review  and  determining 
the  level  of  continued  funding.  To 
support  this  review  and  the 
management  of  a  Center,  STCs  will  be 
required  to  develop  a  set  of  management 
and  performance  indicators  for 
submission  annually  to  NSF  via  an  NSF 
evaluation  technical  assistance 
contractor.  These  indicators  are  both 
quantitative  and  descriptive  and  may 
include,  for  example,  the  characteristics 
of  center  personnel  and  students; 
sources  of  financial  support  and  in-kind 
support;  expenditures  by  operational 
component;  characteristics  of  industrial 
and/or  other  sector  participation; 
research  activities;  education  activities; 
knowledge  transfer  activities;  patents, 
licenses;  publications;  degrees  granted 
to  students  involved  in  Center  activities; 
descriptions  of  significant  advances  and 
other  outcomes  of  the  STC  effort.  Part  of 
this  reporting  will  take  the  form  of  a 
database  which  will  be  owned  by  the 
institution  and  eventually  made 
available  to  an  evaluation  contractor. 
This  database  will  captiu'e  specific 
information  to  demonstrate  progress 


towards  achieving  the  goals  of  the 
program.  Such  reporting  requirements 
will  be  included  in  the  cooperative 
agreement  which  is  binding  between  the 
academic  institution  and  the  NSF. 

Each  Center's  annual  report  will 
address  the  following  categories  of 
activities:  (1)  Research,  (2)  education, 
(3)  knowledge  transfer,  (4)  partnerships, 
(5)  diversity,  (6)  management  and  (7) 
budget  issues. 

For  each  of  the  categories  the  report 
will  describe  overall  objectives  for  the 
year,  problems  the  Center  has 
encoimtered  in  making  progress  towards 
goals,  anticipated  problems  in  the 
following  year,  and  specific  outputs  and 
outcomes. 

Use  of  the  Information:  NSF  will  use 
the  information  to  continue  funding  of 
the  Centers,  and  to  evaluate  the  progress 
of  the  program. 

Estimate  of  Burden:  In  the  first  year, 
for  the  anticipated  six  centers'  awards 
time  estimate  is  total  of  600  hours.  In 
the  subsequent  years  time  estimate  is 
300  hours. 

Respondents:  Non-profit  institutions; 
federal  government. 

Estimated  Number  of  Responses  per 
Report:  One  from  each  of  the  six  centers. 

Comments:  Comments  are  invited  on 

(a)  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 

Dated:  August  27,  2002. 

Suzanne  H.  Plimpton, 

Reports  Clearance  Officer.  National  Science 
Foundation. 

|FR  Doc.  02-22308  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  7555-01-M 


NATIONAL  SCIENCE  FOUNDATION 

Proposal  Review  for  Environmental 
Biology;  Notice  of  Meeting 

This  notice  is  being  published  in 
accord  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  as 
amended).  The  Chemistry  Division  will 


be  holding  panel  meetings  to  review  and 
evaluate  research  proposals.  The  dates 
and  types  of  proposals  being  reviewed 
are: 

Name:  Proposal  Review  for 
Environmental  Biology  (#10744). 

Date  and  Time:  September  25,  2002 — 
8  a.m.-12  noon  (Open),  1  pm-5  p.m. 
(Closed);  September  26,  2002 — 8  am-5 
p.m.  (Closed). 

Place:  University  of  California,  Santa 
Barbara. 

Type  of  Meeting:  Part-Open. 

Contract  Person:  Mark  W.  Courtney, 
Program  Duector,  Division  of 
Environmental  Biology,  National 
Science  Foundation,  4201  Wilson  Blvd., 
Arlington,  VA  22230,  telephone  (703) 
292-7187. 

Purpose  of  Meetings:  To  provide 
advice  and  recommendations  regarding 
the  effectiveness  and  the  center  and  its 
value  to  the  scientific  community. 

Agenda:  The  Center  for  Ecological 
Analysis  and  Syntheses  (CEAS)  will  be 
making  general  presentations  during  the 
open  session.  During  the  closed  session 
the  committee  will  review  and  evaluate 
the  progress  of  the  CEAS. 

Reason  for  Closing:  This  review  v«ll 
include  information  of  a  proprietary  or 
confidential  nature,  including  technical 
information;  financial  data,  such  as 
salaries,  and  personal  information 
concerning  individuals  associated  with 
the  proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c)(4)  and  (6)  of  the 
Government  in  the  Siinshine  Act. 

Dated:  August  27,  2002. 
Susanne  Bolton, 

Committee  Management  Officer. 

[PR  Doc.  02-22311  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  7555-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-395] 

Soutti  Carolina  Electric  &  Gas 
Company,  Virgil  C.  Summer  Nuclear 
Station;  Notice  of  Receipt  of 
Application  for  Renewal  of  Facility 
Oiserating  License  No.  NPF-12  for  an 
Additional  20- Year  Period 

On  August  6,  2002,  the  U.S.  Nuclear 
Regulatory  Commission  (NRC)  received, 
by  letter  dated  August  6,  2002,  an 
application  from  the  South  Carolina 
Electric  &  Gas  Company,  filed  pursuant 
to  section  104b  of  the  Atomic  Energy 
Act  of  1954,  as  amended,  and  10  CFR 
part  54,  which  would  authorize  the 
applicant  to  operate  the  Virgil  C. 
Summer  Nuclear  Station  for  an 
additional  20-year  period.  The  ciurent 
operating  license  for  the  Virgil  C. 
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Summer  Nuclear  Station  expires  on 
August  6,  2022.  The  Virgil  C.  Stimmer 
Nuclear  Station  is  a  pressurized  water 
reactor  designed  by  Westinghouse 
Electric  Corporation  and  is  located  in 
Fairfield  County,  South  Carolina.  The 
acceptability  of  the  tendered  application 
for  docketing  and  other  matters, 
including  an  opportvuiity  to  request  a 
hearing,  will  be  the  subject  of  a 
subsequent  Federal  Register  notice. 

Copies  of  the  application  are  available 
for  public  inspection  at  the 
Commission's  Public  Document  Room 
(PDR),  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  or  electronically 
from  the  Publicly  Available  Records 
(PARS)  component  of  the  NRC's 
Agencyvdde  Documents  Access  and 
Management  System  (ADAMS).  The 
ADAMS  Public  Electronic  Reading 
Room  is  accessible  from  the  NRC  Web 
site  ai  http://www.nrc.gov/reading-rm/ 
adamsMml.  In  addition,  the  application 
is  available  on  the  NRC  web  page  at 
http://www.nrc.gov/reactors/operating/ 
licensing/renewal/applications.html, 
while  the  application  is  imder  review. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encoimter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC's  PDR 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr®nrc.gov. 

The  license  renewal  application  for 
the  Virgil  C.  Summer  Nuclear  Station  is 
also  available  to  local  residents  at  the 
Fairfield  County  Library,  in  Winnsboro, 
South  Carolina,  and  at  the  Thomas 
Cooper  Library,  at  the  University  of 
South  Carolina  in  Coliunbia,  South 
Carolina. 

Dated  at  Rockville,  Maryland,  this  26th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Pao-Tsin  Kuo, 

Program  Director,  License  Renewal  and 
Environmental  Impacts  Program.  Division  of 
Regulatory  Improvement  Programs,  Office  of 
Nuclear  Reactor  Regulation. 
[FR  Doc.  02-22331  Filed  8-30-02;  8:45  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

Biweeidy  Notice;  Applications  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Background 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  staff)  is 
publishing  this  regular  biweekly  notice. 
Public  Law  97-415  revised  section  189 


of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  under  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inunediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 
Commission  that  such  amendment 
involves  no  significant  heizards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  August  9, 
2002,  through  August  22,  2002.  The  last 
biweekly  notice  was  published  on 
August  20,  2002  (67  FR  53983). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  no  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 


take  this  action,  it  will  publish  in  Uie 
Federal  Register  a  notice  of  issuance 
and.provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services.  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22,  Two 
White  Flint  Nortii,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville. 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  October  3,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  Part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 


'  The  most  recent  version  of  Title  10  of  the  CODE 
OF  FEDERAL  REGULATIONS,  published  lanuary  1. 
2002,  inadvertently  omitted  the  last  sentence  of  10 
CFR  2.714(d)  and  subparagraphs  (d)(1)  and  (2), 
regarding  petitions  to  intervene  and  contentions. 
Those  provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  'In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  parly  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioners 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner  s 
interest. 

(2!  The  admissibility  of  a  contention,  n'fuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  (ail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 
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PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  {first  floor), 
Rockville,  Maryland.  Publicly  availat^^e 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-nn/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Ck)mimssion  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 
order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
natxu^  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 


sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportimity  to 
participate  fully  in  the  conduct  of  ^e 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  requested  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  rquest  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301^15-1101  or  by  e-mail  to 
hearingdocket@nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Coimsel,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  and 
because  of  continuing  disruptions  in 


delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCenter@nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
2.714(a)(l)(i)-(v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  firom  the 
Agencywide  Dociunents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
dociunents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdr@nrc.gov. 

Calvert  Cliffs  Nuclear  Power  Plant,  Inc., 
Docket  Nos.  50-317  and  50-318,  Calvert 
Cliffs  Nuclear  Power  Plant,  Unit  Nos.  1 
and  2,  Calvert  County,  Maryland 

Date  of  amendments  request:  June  11, 
2002. 

Description  of  amendments  request: 
The  proposed  amendments  revise  the 
Unit  1  and  2  Technical  Specification 
(TS)  Administrative  Controls  Section  to 
incorporate  seven  changes  previously 
approved  for  the  Improved  Standard 
Technical  Specifications  (ISTS).  These 
changes  are  reflected  in  Revision  2  of 
NUREG-1432  (Reference  a).  In  addition, 
a  change  is  also  being  requested  to 
correct  an  inconsistency  introduced  in  a 
prior  TS  amendment. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Would  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 
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The  majority  of  changes  proposed  are 
editorial  in  nature,  that  is,  they  do  not  change 
the  fundamental  requirement  of  the 
Technical  Specification.  They  generally 
clarify  the  existing  requirement  The 
remaining  changes  are  changes  to  the 
Technical  Specification  requirements.  The 
deletion  of  the  pressurizer  safety  and  relief 
valve  challenges  and  failures  report  does  not 
impact  the  operation  of  the  pressurizer  safety 
and  relief  valves  and  still  permits  reporting 
of  significant  failures  under  the  provisions  of 
10  CFR  50.72  and  50.73.  Removal  of  pipe 
supports  from  the  Inservice  Testing  Program 
description  corrects  the  description  of  the 
program.  It  does  not  change  the  manner  or 
timing  of  any  evaluations  of  pipe  supports  or 
snubl^rs.  Removal  of  the  discussion  of  the 
Nuclear  Regulatory  Commission 
environmental  monitoring  program  with  the 
state  reflects  the  cancellation  of  that  program 
with  the  state.  It  does  not  alter  any  other 
environmental  monitoring  requirements. 

As  described  above,  these  proposed 
changes  are  generally  editorial  in  nature  or 
have  no  impact  on  plant  operation.  None  of 
the  proposed  changes  impact  the  operation  of 
any  equipment  needed  for  the  mitigation  of 
an  accident  or  any  known  accident  initiators. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  have  not 
significantly  increased. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  [kind]  of  accident  from  any 
accident  previously  evaluated. 

As  noted  above,  these  changes  are 
generally  editorial  in  natiue.  That  is,  they  do 
not  change  the  fundamental  requirement  of 
the  Technical  Specification.  They  generally 
clarify  the  existing  requirement.  The  ' 
remaining  changes  do  not  impact  plant 
operation.  None  of  the  proposed  changes 
would  result  in  new  or  different  plant 
operation  or  the  addition  of  new  equipment. 

Therefore,  the  possibility  of  a  new  or 
different  [kind]  of  accident  from  any 
previously  evaluated  is  not  created. 

3.  Would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

Since  the  majority  of  the  proposed  changes 
are  editorial  in  nature,  they  do  not  change  the 
fundamental  Technical  Specification 
requirement.  Therefore,  they  do  not  impact 
the  margin  of  safety  represented  by  these 
Technical  Specifications.  The  remaining 
changes  do  not  impact  plant  operation  and 
generally  align  these  Technical  Specification 
requirements  with  the  criteria  given  in  10 
CFR  50.36(c)(2)(ii).  The  deletion  of  the 
preissurizer  safety  and  the  relief  valve 
challenges  and  failures  report  does  not 
impact  the  operation  of  the  pressurizer  safety 
and  relief  valves  and  still  permits  reporting 
of  significant  failures  under  the  provision  of 
10  CFR  50.72  and  50.73.  Removal  of  pipe 
supports  from  the  Inservice  Testing  Program 
description  corrects  the  description  of  the 
program.  It  does  not  change  the  manner  or 
timing  of  any  evaluations  of  pipe  supports  or 
snubbers.  Removal  of  the  discussion  of  the 
Nuclear  Regulatory  Commission 
environmental  monitoring  program  with  the 
state  reflects  the  cancellation  of  that  program 
with  the  state.  It  does  not  alter  any  other 
environmental  monitoring  requirements. 
These  changes  do  not  impact  the  margin  of 
safety. 


Therefore,  the  proposed  changes  do 
not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  MRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendments  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esquire,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief  Richard  J.  Laufer. 

Carolina  Power  &■  Light  Company 
(CPS-L),  Docket  No.  50-261.  H.  B. 
Robinson  Steam  Electric  Plant,  Unit  No. 
2  [HBRSEP2),  Darlington  County,  South 
Carolina 

Date  of  amendment  request:  May  10, 
2002,  as  supplemented  August  12,  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
an  increase  in  the  authorized  reactor 
power  level  for  HBRSEP2. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

An  evaluation  of  the  proposed  change  has 
been  performed  in  accordance  with  10  CFR 
50.91(a)(l),regarding  no  significant  hazards 
considerations  using  the  standards  in  10  CFR 
50.92(c).  A  discussion  of  these  standards  as 
they  relate  to  this  amendment  request 
follows: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  *  *   *  does  not 
involve  a  significant  increase  in  the 
probability  of  an  accident  previously 
evaluated  based  on  the  results  of 
comprehensive  analytical  efforts  that  were 
performed  to  demonstrate  the  acceptability  of 
the  proposed  power  uprate  changes. 

An  evaluation  has  been  performed  that 
identified  the  systems  and  components  that 
could  be  affected  by  these  proposed  changes. 
The  evaluation  determined  that  these 
systems  and  components  will  function  as 
designed  and  that  performance  requirements 
remain  acceptable. 

The  primary  loop  components  (reactor 
vessel,  reactor  internals,  control  rod  drive 
mechanisms  (CRDMs),  loop  piping  and 
supports,  reactor  coolant  pumps,  steam 
generators  and  pressurizer)  will  continue  to 
comply  with  their  applicable  structural  limits 
and  will  continue  to  perform  their  intended 
design  functions.  Thus,  there  is  no  increase 
in  the  probability  of  a  structural  failure  of 
these  components  leading  to  an  accident. 

The  Leak-Before-Break  analysis 
conclusions  remain  valid  and  the  breaks 


previously  exempted  from  structural 
considerations  remain  unchanged. 

Systems  included  within  the  scope  of  the 
Nuclear  Steam  Supply  System  (NSSS)  will 
continue  to  perform  their  intended  design 
functions  during  normal  and  accident 
conditions.  Additionally,  NSSS  components 
will  continue  to  comply  with  applicable 
structural  limits  and  will  continue  to  perform 
their  intended  design  functions.  Thus,  there 
is  no  increase  in  the  probability  of  a 
structural  failure  of  these  components. 
The  NSSS/Balance  of  Plant  interface 
systems  will  continue  to  perform  their 
intended  design  functions.  The  MSSVs  [main 
steam  safety  valves)  will  provide  adequate 
relief  capacity  to  maintain  the  Main  Steam 
System  within  design  limits.  The  maximum 
feedwater  flow  rate  and  the  isolation  time  for 
the  MFRVs  Imain  feedwater  regulating 
valves]  and  Bypass  Valves  will  continue  to 
ensure  that  the  analyzed  containment 
pressure  during  postulated  accidents  remains 
below  the  allowable  limit. 

The  current  loss-of-coolant  [accident) 
(LOCA)  hydraulic  analyses  remain  bounding. 

The  reduction  in  power  measurement 
uncertainty  achieved  through  the  use  of  the 
Caldon  Leading  Edge  Flow  Meter  (LEFM) 
Check-Plus"™  system  allows  for  certain 
safety  analyses  to  continue  to  be  used, 
without  modification,  at  the  2346  MWt 
[megawatt  thermal]  power  level  (102  percent 
of  2300  MWt).  Other  safety  analyses 
performed  at  a  nominal  power  level  of  2300 
MWt  have  been  either  re-performed  or  re- 
evaluated to  support  the  2339  MWt  power 
level,  and  continue  to  meet  their  applicable 
acceptance  criteria.  Some  existing  safety 
analyses  had  been  previously  performed  at  a 
power  level  greater  than  or  equal  to  2346 
MWt,  and  thus  continue  to  bound  the  2339 
MWt  power  level. 

The  proposed  changes  to  the  RCS  [reactor 
coolant  system]  pressure-temperature  limit 
curves  impose  a  conservative  projection  of 
the  increase  in  neutron  fluence  associated 
with  the  power  uprate.  This  projection  will 
ensure  that  the  requirements  of  10  CFR  50. 
Appendix  G,  "Fracture  Toughness 
Requirements,"  will  continue  to  be  met 
following  the  proposed  power  uprate.  The 
design  basis  events  that  were  protected 
against  by  these  limits  have  not  changed, 
therefore,  the  probability  of  an  accident 
previously  evaluated  is  not  increased. 

Based  on  the  foregoing,  it  is  concluded  that 
this  change  does  not  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated. 

The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated  because  no  new  accident  scenarios, 
failure  mechanisms,  or  single  failures  are 
introduced  as  a  result  of  the  proposed  power 
uprate  changes.  Systems,  structures,  and 
components  previously  required  for  the 
mitigation  of  an  event  remain  capable  of 
fulfilling  their  intended  design  functions. 
The  proposed  changes  have  no  adverse 
effects  on  any  safety-related  system  or 
component,  and  do  not  challenge  the 
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performance  or  integrity  of  any  safety-related 
system. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  the  margin  of 
safety. 

Extensive  analyses  of  the  primary'  fission 
product  barriers  conducted  in  support  of  the 
proposed  power  uprate  have  concluded  that 
relevant  design  criteria  remain  satisfied,  both 
from  the  standpoint  of  the  integrity  of  the 
primary  fission  product  barrier  and 
compliance  with  regulatory  acceptance 
criteria.  As  appropriate,  evaluations  have 
been  performed  using  methods  that  have 
either  been  reviewed  and  approved  by  the 
Nuclear  Regulatory  Commission  (NRC).  or 
that  are  in  compliance  with  applicable 
regulatory  review  guidance  and  standards. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safetv. 

Based  on  the  above  discussion.  CP&L  has 
determined  that  the  requested  change  does 
not  involve  a  significant  hazards 
consideration. 

The  NRC  stalf  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  William  D. 
Johnson,  Vice  President  and  Corporate 
Secretary,  Carolina  Power  &  Light 
Company,  Post  Office  Box  1551, 
Raleigh,  North  Carolina  27602. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 

Detroit  Edison  Company,  Docket  No. 
50-341,  Fermi  2,  Monroe  County, 
Michigan 

Date  of  amendment  request:  August  8, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  allows  a 
revision  of  the  current  reactor  pressure 
vessel  (RPV)  material  surveillance 
program  description  in  the  Updated 
Final  Safety  Analysis  Report  for  Fermi 
2  to  reference  the  Integrated 
Surveillance  Program  (ISP)  that  was 
developed  by  the  Boiling  Water  Reactor 
Owners  Group's  Vessel  and  Internals 
Project  (BWRVIP).  The  proposed 
amendment  is  consistent  with  the  NRC's 
Regulatory  Issue  Summary  2002-05, 
"NRC  Approval  of  Boiling  Water 
Reactor  Pressure  Vessel  Integrated 
Surveillance  Program,"  dated  April  8, 
2002  (ADAMS  Accession  No. 
ML020660522). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1 .  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  License  Amendment 
involves  a  change  in  the  program  of  RPV 
material  surveillance  for  monitoring  the 
effects  of  neutron  embrittlement  and  thermal 
environment  as  required  by  Appendix  H  of 
10  CFR  50.  Instead  of  the  Fermi  2  plant- 
specific  program,  the  BWRVIP  ISP  is 
proposed  for  use  in  complying  with  the 
requirements  of  Appendix  H  [to  10  CFR  Part 
.50).  Paragraph  III.C  of  Appendix  H  provides 
the  requirements  for  an  ISP.  The  BWRVIP  ISP 
has  been  reviewed  and  approved  by  the  NRC 
staff  as  an  acceptable  program  for  use  by  all 
BWRs.  There  are  many  advantages  for 
participating  in  the  ISP  over  utilizing  a  plant- 
specific  program.  The  advantages  include 
improved  compliance  with  the  NRC 
requirements,  better  matching  of  the  plant 
limiting  material  to  the  representative 
capsule  material,  additional  data  points  for 
irradiated  and  unirradiated  specimens,  and 
better  quality  and  consistency  of  the  data  and 
methodology.  Additionally,  ftiture 
calculations  of  neutron  fluence  will  be 
completed  in  accordance  with  the  approved 
NRC  methodologies  in  Regulatory  Guide  (RG) 
1.190  ("Calculational  and  Dosimetry 
Methods  for  Determining  Pressure  Vessel 
Neutron  Fluence"). 

The  data  obtained  from  testing  the  RPV 
surveillance  capsules  is  used  to  define  the 
pressure-temperature  limits  for  the  RPV  and 
to  ensure  that  fracture  toughness 
requirements  for  ferritic  materials  of  pressure 
retaining  components  of  the  reactor  coolant 
boundary  are  met.  Using  the  ISP  for  RPV 
material  surveillance  program  enhances  the 
RPV  integrity  evaluations  and  results  in 
using  data  from  better-matching  specimens. 
The  ISP  also  results  in  better  compliance 
with  the  NRC  requirements  and  consistency 
among  the  BWR  plants. 

The  proposed  change  results  in  better 
compliance  with  the  regulatory  requirements 
for  RPV  material  surveillance;  therefore,  it 
does  not  increase  the  likelihood  of  a 
malfunction  of  plant  structures,  systems  and 
components. 

Based  on  the  above,  the  proposed  change 
does  not  significantly  increase  the  probability 
or  consequences  of  any  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  purpose  of  the  RPV  material 
surveillance  program  is  to  monitor  neutron 
embrittlement  and  thermal  environment 
effects  in  order  to  predict  the  behavioral 
characteristics  of  ferritic  material  of  pressure 
retaining  components  of  the  reactor  coolant 
pressure  boundary  and  to  ensure  RPV 
fracture  toughness  and  integrity  requirements 
are  not  violated.  The  BWRVIP  ISP  was 
approved  for  use  by  all  BWRs  as  an  alternate 
to  plant-specific  programs.  The  change  does 
not  affect  the  design  function  or  operation  of 
any  plant  structure,  system  or  component. 
The  ISP  is  an  approved  alternate  monitoring 
program  that  meets  the  regulatory 
requirements  in  Appendix  H  to  10  CFR  50. 


As  an  alternate  monitoring  program,  the  ISP 
cannot  create  a  new  failure  mode  involving 
the  possibility  of  a  new  or  different  kind  of 
accident.  Therefore,  the  proposed  change 
does  not  create  the  potential  for  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  change  does  not  involve  a 
significant  reduction  in  the  margin  of  safety. 

The  RPV  material  surveillance  program 
requirements  in  Appendix  H  to  10  CFR  50 
are  designed  to  provide  adequate  margins  of 
safety  during  any  condition  of  normal 
operation,  including  anticipated  operational 
occurrences  and  system  hydrostatic  tests,  to 
which  the  reactor  coolant  pressure  boundary 
may  be  subjected  over  its  service  lifetime. 
The  material  surveillance  data  for  the  Fermi 
2  RPV  obtained  through  the  ISP  is  equal  or 
better  to  that  from  plant-specific  programs. 
Paragraph  III.C  of  Appendix  H  to  10  CFR  50 
delineates  the  regulatory  requirements  for  an 
ISP.  The  BWRVIP  ISP  meets  these 
requirements  and  has  been  approved  by  the 
NRC.  Therefore,  the  proposed  changes  will 
not  result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Peter 
Marquardt,  Legal  Department,  688  WCB, 
Detroit  Edison  Company,  2000  2nd 
Avenue,  Detroit,  Michigan  48226-1279. 

NRC  Section  Chief:  L.  Raghavan. 

Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287.  Oconee 
Nuclear  Station,  Units  1,  2,  and  3, 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  July  29, 
2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification 
Surveillance  Requirement  3.7.2.2  to 
decrease  the  allowable  closure  time  for 
the  turbine  stop  valves  from  15  seconds 
to  1  second. 

Basis  for  proposed  no  significant 
.hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

Pursuant  to  10  CFR  50.91,  Duke  Power 
Company  (Duke)  has  made  the  determination 
that  this  amendment  request  involves  a  No 
Significant  Hazards  Consideration  by 
applying  the  standards  established  by  the 
NRC  regulations  in  10  CFR  50.92.  This 
ensures  that  operation  of  the  facility  in 
accordance  with  the  proposed  amendment 
would  not: 
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(1)  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  Accident 
pre\^usly  evaluated: 

No.  The  request  is  for  a  decrease  in  the 
Turbine  Stop  Valve  (TSV)  closure  time 
acceptance  criteria  of  Technical  Specification 
(TS)  Surveillance  Requirement  (SR)  3.7.2.2, 
from  a  value  of  <15  seconds  to  a  value  of  <1 
second.  This  decrease  in  the  closure  time  for 
the  Channel  B  closure  circuitry  is  more 
conservative  and  is  being  made,  to  match  the 
existing  1  second  or  less  acceptance  criteria 
of  the  closure  time  of  the  Channel  A  closure 
circuitry.  The  new  Chapter  15  Transient 
Analysis  Methodology  assumes  that  the  TSVs 
vrill  be  closed  in  1  second  or  less  by  either 
the  Channel  A  or  Channel  B  closiu«  circuitry. 
The  new  design  has  already  been  installed 
and  tested,  and  is  more  conservative  than  the 
previous  design.  Therefore,  the  request  for  a 
more  restrictive  TS  SR  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated: 

No.  The  1  second  or  less  closure  time  was 
and  is  acceptable  under  the  existing  TS  SR 
for  the  Channel  B  circuitry  since  the  existing 
acceptance  is  15  seconds  or  less.  This  request 
is  to  change  the  TS  SR  and  its  Bases  to  a 
more  restrictive  requirement  (1  second  or 
less).  This  more  restrictive  requirement  is 
being  requested  to  ensure  that  the  installed 
equipment  will  continue  to  meet  the 
conditions  and  assumptions  that  are 
currently  in  the  analysis  mgdel  described  in 
the  Topical  Report  DPC-NE-3005-P, 
"UFSAR  Chapter  15  Transient  Analysis 
Methodology".  Therefore,  this  request  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  kind  of  accident 
previously  evaluated. 

(3)  Involve  a  significant  reduction  in  a 
margin  of  safety: 

No.  The  proposed  change  does  not 
adversely  ^ect  any  plant  safety  limits, 
setpoints,  or  design  parameters.  The  change 
also  does  not  adversely  affect  the  fuel,  fuel 
cladding,  Reactor  Coolant  System,  or 
containment  integrity.  Therefore,  the 
proposed  change  does  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Aime  W. 
Cottington,  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoski. 

Energy  Northwest.  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  amendment  request:  July  18, 
2002. 


Description  of  amendment  request:  A 
change  is  proposed  to-  Surveillance 
Requirement  (SR)  3.0.3  to  allow  a  longer 
period  of  time  to  perform  a  missed 
surveillance.  The  time  is  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hours  or  up  to  the  limit  of  the  specified 
Frequency,  whichever  is  less"  to  "*  *  * 
up  to  24  hours  or  up  to  the  limit  of  the 
specified  Frequency,  whichever  is 
greater."  In  addition,  the  following 
requirement  would  be  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

The  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400), 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28,  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  following  NSHC 
determination  in  its  application  dated 
July  18,  2002. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  is  presented 
below: 

Criterion  1 — ^The  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 


Criterion  2 — The  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated 

The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not.  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
t)eyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3— The  proposed  change  does  not 
involve  a  significant  reduction  in  the  margin 
of  safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  is  verification 
that  the  LCO  (Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  liecome 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  eouipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  change 
does  not  involve  a  significant  hazards 
consideration. 

The  NRC  staff  proposes  to  determine 
that  the  amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Thomas  C. 
Poindexter,  Esq.,  Winston  &  Strawn, 
1400  L  Street,  NW.,  Washington,  DC 
20005-3502. 

NRC  Section  Chief:  Stephen  Dembek. 
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Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-293,  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  amendment  request:  July  5, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  woidd 
increase  the  licensed  power  level  by 
1.5%  from  1,998  megawatts  thennal 
(MWt)  to  2,028  MWt  based  on  the 
installation  of  ultrasonic  flow 
measurement  instrumentation  resulting 
in  unproved  fieedwater  flow 
measiuement  accuracy.  The  proposed 
amendment  would  change  the 
Operating  License  and  Technical 
Specifications  to  reflect  the  increase  in 
licensed  power  level. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration.  The  NRC  staff  has 
reviewed  the  licensee's  analysis  against 
the  standards  of  10  CFR  50.92(c).  The 
NRC  staffs  review  is  presented  below: 

1.  The  prbfKised  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  increase  in  power  level  is 
achieved  by  improving  the  accuracy  of  the 
feedwater  flow  measurement  instrumentation 
resulting  in  a  more  accurate  feedwater  flow 
used  in  the  heat  balance  calculation.  The 
increased  flow  accuracy  improves  the 
uncertainty  in  the  core  power  level  from  the 
existing  2%  margin  to  <0.5%.  The  probability 
of  an  accident  previously  evaluated  is  not 
increased  by  the  proposed  change  because 
the  flow  measurement  instrumentation  is  not 
an  initiator  of  design-basis  accidents  (DBAs) 
evaluated  in  the  updated  final  safety  analysis 
report  (UFSAR).  The  consequences  due  to 
postulated  DBA  events  previously  evaluated 
are  based  on  analyses  using  a  2%  margin 
above  the  current  licensed  power  level  which 
bounds  the  proposed  1.5%  power  level 
increase.  Therefore,  the  proposed  change 
does  not  involve  ^significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  increase  in  power  level  is 
achieved  by  improving  the  accuracv  of  the 
feedwater  flow  measurement 
instrumentation.  Using  the  more  accurate 
flow  measurement  in  the  heat  balance 
calculation  improves  the  core  power  level 
uncertainty.  The  proposed  increase  in  power 
level  will  not  create  a  change  in  the  operation 
or  function  of  the  flow  measurement 
instrumentation.  Changes  to  the  feedwater 
flow  measurement  accuracy  does  not  create 
accident  initiators  not  considered  in  the 
DBAs.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 


kind  of  accident  fi-om  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  calculated  loads  on  all  affected 
structures,  systems,  and  components  have 
been  shown  to  remain  within  design  criteria 
at  the  increased  power  level  for  all  design- 
basis  event  categories.  The  current  design 
margins,  operational  margins,  and  margins  of 
safety  are  not  exceeded  by  the  increased 
power  level.  Therefore,  the  proposed  change 
does  not  involve  a  significant  reduction  in  a 
margin  of  safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  ].  M.  Fulton, 
Esquire,  Assistant  General  Counsel, 
Pilgrim  Nuclear  Power  Station.  600 
Rocky  Hill  Road.  Plymouth. 
Massachusetts,  02360-5599. 

NRC  Section  Chief:  Jacob  I. 
Zimmerman,  Acting. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-305,  Kewaunee  Nuclear 
Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  July  26. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
relocation  of  the  Kewaunee  Nuclear 
Power  Plant  (KNPP)  cycle  dependent 
variables  from  the  Technical 
Specifications  (TS)  to  a  formal  report. 
Core  Operating  Limits  Report  (COLR). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Operation  of  the  Kewaimee  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  proposed  changes  relocate  certain 
cycle  specific  parameters  from  the  Technical 
Specifications  to  a  Core  Operating  Limits 
Report  (COLR)  or  are  administrative  in 
nature.  Appropriate  design  and  safety  limits 
are  retained  or  added  to  the  Specifications 
thereby  meeting  the  requirements  of  10  CFR 
50.36.  Specific,  approved  methodologies 
used  to  determine  and  evaluate  the  paraimeter 
requirements  are  added  to  the  Specifications 
and  a  reporting  requirement  is  added  to 
ensure  the  NRC  is  apprised  of  all  changes. 
Approved  methodologies  are  required  to  be 
used  to  evaluate  and  change  parameters,  and 
appropriate  safety  and  design  limits  are 
maintained  in  the  Technical  Specifications. 
Thus,  operation  of  KNPP  will  continue  to 
meet  all  design  and  safety  analysis 
requirements.  Therefore,  neither  the 


probability  nor  consequences  of  an  accident 
previously  evaluated  can  be  increased. 

2.  Operation  of  the  Kewaunee  Nuclear 
Plant  in  accordance  with  the  proposed 
amendment  does  not  create  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Operation  of  KNPP,  in  accordance  with  the 
proposed  changes,  will  continue  to  meet  all 
design  and  safety  limits.  Appropriate-design 
and  safety  limits  continue  to  be  controlled 
within  the  Technical  Specifications.  These 
changes  will  not  result  in  a  change  to  the 
design  and  safety  limits  under  which  KNPP 
operation  has  been  determined  to  be 
acceptable.  Therefore,  these  changes  cannot 
result  in  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated. 

3.  Operation  of  the  Kewaimee  Nuclear 
Plant  in  accordance  with  the  proposed 
amendment  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Appropriate  safety  limits  continue  to  be 
controlled  by  the  Technical  Specifications. 
Changes  to  cycle  specific  parameters  related 
to  these  limits  will  be  accomplished  using 
NRC  approved  methodologies,  thereby 
ensuring  operation  will  continue  within  the 
boimds  of  the  existing  safety  analyses 
including  all  applicable  margins  of  safety. 
Therefore,  operation  in  accordance  with  the 
proposed  changes  cannot  result  in  a 
significant  reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson.  Esq.,  Foley  and  Lardner,  P.O. 
Box  1497,  Madison,  WI  53701-1497. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
(NMC)  Docket  No.  50-305,  Kewaunee 
Nuclear  Power  Plant,  Kewaunee  County, 
Wisconsin 

Date  of  amendment  request:  July  26, 
2002. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  implement  changes  to  the 
Kewaunee  Nuclear  Power  Plant  (KNPP) 
Technical  Specifications  (TS)  to 
accommodate  Westinghouse  422 
VANTAGE  +  nuclear  fuel  with 
PERFORMANCE  +  features. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Livolve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  [Nuclear  Regulatory  Commission]  NRC 
generically  approved  Westinghouse  422V+ 


[Westinghouse  422  VANTAGE  +  nuclear  fiiel 
with  PERFORMANCE  +  features]  fuel 
assemblies  for  use  in  reactors  substantially 
similar  to  KNPP.  NMC  used  422V+  fiiel  in 
the  Lead-Test-Assembly  Program  during 
cycle  25,  as  permitted  by  existing  TS. 
Empirical  data  acquired  during  Cycle  25 
confirrtis  that  this  fuel  is  both  compatible 
with  KNPP  reactor  design  and  with  the 
Framatome/ANP  fuel  currently  in  use. 
Reanalysis  of  postulated  KNPP  design  basis 
accidents  shows  that  reactor  operation  with 
422V+  fuel  remains  within  design  basis 
limitations  and  safety  margins.  All  design 
basis  accidents  and  transients  affected  by  the 
fuel  upgrade  were  analyzed,  and  the  results 
dociunented  in  the  Westinghouse  Report 
provided  with  this  request.  These  analyses 
and  evaluations  show  that  use  of  422V+  fuel 
is  acceptable.  The  margin  to  safety  is  not 
exceeded  in  any  instance.  Pending  approval 
of  Addendum  2  to  [Westinghouse 
Commercial  Atomic  Power  "Revision  to 
Design  Criteria"]  WCAP  12488  revising  the 
current  transient  stress  strain  criteria,  all 
design  basis  acceptance  criteria  will  be 
satisfied.  Changes  to  the  technical 
specification  that  remain  within  the  limits  of 
the  bounding  accident  analyses  cannot 
change  the  probability  or  consequence  of  an 
accident  previously  evaluated.  Thus,  nothing 
in  this  proposal  will  cause  an  increase  in  the 
probability  or  consequence  of  an  accident 
previously  evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

Use  of  the  422V+  fuel  is  consistent  with 
current  plant  design  bases  and  does  not 
adversely  affect  any  fission  product  barrier, 
nor  does  it  alter  the  safety  function  of  safety 
significant  systems,  structures  and 
components  or  their  roles  in  accident 
prevention  or  mitigation.  The  operational 
characteristics  of  422V+  fuel  are  bounded  by 
the  safety  analyses  (Attachment  4  [of  the 
submittal]).  The  422V+  fuel  design  performs 
within  existing  fuel  design  limits.  Thus,  this 
proposal  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident. 

3.  Involve  a  significant  reduction  in  the 
margin  of  safety. 

The  proposed  change  does  not  alter  the 
maimer  in  which  Safety  Limits,  Limiting 
Safety  System  Setpoints,  or  Limiting 
Conditions  for  Operation  are  determined. 
Licensed  safety  margins  are  maintained.  It 
conforms  to  plant  design  bases,  is  consistent 
with  current  safety  analyses,  and  limits 
actual  plant  operation  within  analyzed  and 
licensed  boundaries.  Analyses  of  design  basis 
accidents  and  transients  were  performed 
using  power  level  greater  than  that  currently 
licensed,  thus  rendering  more  conservative 
results  than  required.  All  safety  analysis 
acceptance  criteria  are  satisfied  at  this  value 
and  all  KNPP  safety  requirements  continue  to 
be  met.  Use  of  422V+  fuel  as  proposed  by  this 
amendment  request  is  bounded  by  these 
analyses.  Thus,  changes  proposed  by  this 
request  do  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 


standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bradley  D. 
Jackson,  Esq.,  Foley  and  Lardner.  P.O. 
Box  1497,  Madison,  Wl  53701-1497. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 
Date  of  amendment  request:  April  22, 

2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  reactor  vessel  pressure  and 
temperature  (P/T)  limit  curves  in  the 
Monticello  Technical  Specifications 
(TSs).  The  revised  P/T  limits  will  allow 
required  hydrostatic  and  leak  tests  to  be 
performed  at  a  significantly  lower 
temperature.  This  is  expected  to  reduce 
challenges  to  plant  operators  associated 
with  maintaining  the  reactor  coolant 
system  within  a  narrow  temperature 
band  during  testing. 

The  Nuclear  Management  Company, 
LLC,  is  also  requesting  an  exemption 
frY)m  the  requirements  of  10  CFR  Part 
50,  Appendix  G.  to  allow  the  use  of 
American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code)  Case  N-640  as  the 
basis  for  these  revised  curves.  The 
proposed  P/T  cxirves  were  developed  in 
accordance  with  the  1989  edition  of  the 
ASME  Code,  Section  XI,  Appendix  G; 
10  CFR  Part  50,  Appendix  G;  and  ASME 
Code  Case  N-640.  The  use  of  this  Code 
Case  as  the  basis  for  the  proposed  P/T 
curves  constitutes  an  alternative  to  the 
requirements  of  10  CFR  Part  50, 
Appendix  G.  The  regulation  at  10  CFR 
50.60(b)  provides  that  the  NRC  may 
grant  alternatives  to  the  requirements  in 
Appendix  G  by  using  the  procedures  for 
exemption  specified  in  10  CFR  50.12. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  P/T  limits  are  not  derived  from  Design 
Basis  Accident  (DBA)  analyses.  They  are 
prescribed  by  the  ASME  Code  and  10  CFR  50 
Appendix  G  and  H  as  restrictions  on 
operation  to  avoid  encountering  pressure, 
temperature,  and  temperature  rate  of  change 
conditions  that  might  cause  undetected  flaws 
to  propagate  and  cause  non-ductile  failure  of 
the  reactor  coolant  pressure  boundary. 


The  changes  to  the  calculation 
methodology  for  the  P/T  limits  are  based 
upon  ASME  Code  Case  N-640.  "Alternative 
Reference  Fracture  Toughness  for 
Development  of  P-T  Limit  Curves  for  .ASMt 
Section  XI,  division  1."  and  provide  adequate 
margin  in  the  prevention  of  a  non-ductile 
type  fracture  of  the  reactor  pressure  vessel 
(RPV).  The  code  case  was  developed  based 
upon  the  knowledge  gained  through  years  of 
industry  experience.  The  P/T  limits 
developed  using  the  allowances  of  ASME 
Code  Case  N-640  provide  more  operating 
njargin.  However,  experience  gained  in  the 
areas  of  fracture  toughness  of  materials  and 
pre-existing  undetected  defects  shows  that 
some  of  the  existing  assumptions  used  for  the 
calculation  of  P/T  limits  are  unnecessarily 
conser\'ative  and  unrealistic.  Therefore,  use 
of  the  allowances  of  ASME  Code  Case  N-640 
in  developing  the  P/T  limits  will  provide 
adequate  protection  against  nonductile-type 
fractures  of  the  RPV. 

Development  of  the  revised  Monticello  P/ 
T  limits  was  performed  using  the  approved 
methodologies  of  10  CFR  50.  Appendix  G. 
and  using  the  allowances  of  ASME  Code  Case 
N-640.  The  P/T  limit  curves  generated  using 
these  methods  ensure  the  P/T  limits  will  not 
be  exceeded  during  any  phase  of  reactor 
operation.  Therefore,  the  probability  of 
occurrence  and  the  consequences  of  a 
previously  analyzed  event  are  not 
significantly  increased.  Finally,  the  proposed 
change  will  not  affect  any  other  system  or 
piece  of  equipment  designed  for  the 
prevention  or  mitigation  of  previously 
analyzed  events. 

Thus,  the  probability  of  occurrence  and  the 
consequences  of  any  previously  analyzed 
event  are  not  significantly  increased  as  the 
result  of  the  proposed  changfes. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  provide  more 
operating  margin  in  the  P/T  limit  curves  for 
inservice  leakage  and  hydrostatic  pressure 
testing,  non-nuclear  heatup  and  cooldown. 
and  criticality,  with  benefits  being  primarily 
realized  during  the  pressure  tests.  Operation 
in  the  "new"  regions  of  the  newly  developed 
P/T  curves  has  been  analyzed  in  accordance 
with  the  provisions  of  ASME  Code,  Section 
XI,  Appendix  G:  10  CFR  50  Appendix  G.  and 
ASME  Code  Case  N-640,  thus  providing 
adequate  protection  against  a  nonductile-type 
fracture  of  the  RPV. 

The  proposed  changes  do  not  alter  any 
existing  system  relationships.  The  proposed 
changes  do  not  result  in  any  new  or 
unanalyzed  operation  of  any  system  or  piece 
of  equipment  important  to  safety,  and  as  a 
result,  the  possibility  of  a  new  type  (of)  event 
is  not  created. 

Therefore,  the  proposed  amendment  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

As  mentioned  previously,  the  revised  P/T 
limit  curves  provide  more  operating  margin 
and  thus,  more  operational  flexibility  than 
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the  current  P/T  limit  curves.  With  the 
increased  operational  margin,  a  reduction  in 
the  safety  margin  results  with  respect  to  the 
existing  curves.  However,  industry 
experience  since  the  inception  of  the  P/T 
limits  in  1974  confirms  that  some  of  the 
existing  methodologies  used  to  develop  P/T 
limit  curves  are  unrealistic  cuid  unnecessarily 
conservative.  Accordingly,  ASME  Code  Case 
N-640  takes  into  account  the  acquired 
knowledge  and  establishes  more  realistic 
methodologies  for  the  development  of  P/T 
limit  curves. 

Use  of  ASME  Code  Case  N-640  to  develop 
the  revised  P/T  curves  utilized  the  Kic 
fracture  toughness  curve  in  lieu  of  the  Kia 
curve  as  the  lower  bound  for  fracture 
toughness.  Use  of  the  Kic  curve  to  determine 
lower  bound  fracture  toughness  is  more 
technically  correct  than  using  the  Kia  curve. 
P/T  curves  based  on  the  Kic  fracture 
toughness  limits  enhance  overall  plant  safety 
by  expanding  the  P/T  window  in  the  low- 
temperature  operating  region.  The  benefits 
which  occur  are  a  reduction  in  the  duration 
of  the  pressure  test  and  personnel  safety 
while  conducting  inspections  in  primary 
containment  with  no  decrease  to  the  margin 
of  safety.  Therefore,  operational  flexibility  is 
gained  and  an  acceptable  margin  of  safety  to 
RPV  non-ductile  type  fracture  is  maintained. 

Therefore,  the  proposed  amendment  will 
not  involve  a  signifrcant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c]  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N.  Street.  NW., 
Washington.  DC  20037. 

NBC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County, 
Minnesota 

Date  of  amendment  request:  April  22, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs)  to 
permit  a  one-time  5-year  extension,  to 
no  later  than  March  2008,  of  the  10-year 
performance-based  Type  A  test  interval 
established  in  NEI  94-01,  "Nuclear 
Energy  Institute  Industry  Guideline  for 
Implementing  Performance-Based 
Option  of  10  CFR  Part  50.  Appendix  J," 
Revision  0.  dated  July  26, 1995. 

This  TS  change  has  been  prepared  in 
accordance  with  the  guidance  provided 
in  Regulatory  Guide  1.174,  "An 
Approach  for  Using  Probabilistic  Risk 
Assessment  in  Risk-Informed  Decisions 
on  Plant  Specific  Changes  to  the 
Licensing  Basis." 


A  plant-specific,  risk-based  evaluation 
has  been  performed  in  support  of  this 
one-time  exception  to  extend  the  Type 
A  test  interval.  This  evaluation  uses  the 
latest  Monticello  probabilistic  safety 
assessment  (PSA)  models  to  estimate  the 
changes  in  risk  associated  with 
increasing  the  Type  A  testing  interval. 
This  risk  assessment  is  consistent  with 
current  PSA  best  practices. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  signiBcant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  TS  4.7.A.2.b 
provides  a  one-time  exception  to  the  testing 
frequency  for  the  Type  A  containment 
integrated  leakage  rate  test.  The  current  ten- 
year  interval  is  based  on  past  performance 
and  the  proposed  change  will  only  extend 
the  Type  A  test  frequency  to  Bfteen  years. 
The  proposed  change  to  the  Technical 
Specifications  does  not  involve  a  physical 
change  to  the  plant  or  a  change  in  the  manner 
in  which  the  plant  is  operated  or  controlled. 
The  primary  containment  is  designed  to 
provide  an  essentially  leak  tight  barrier 
against  the  uncontrolled  release  of 
radioactivity  to  the  environment  for 
postulated  accidents.  As  such,  the  primary 
containment  does  not  involve  the  prevention 
or  identification  of  any  precursors  of  £ui 
accident  and  therefore  does  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  consequences  of  the  evaluated 
accidents  are  the  amount  of  radioactivity  that 
is  released  to  secondary  containment  and 
subsequently  to  the  public.  The  proposed 
change  involves  a  one-time  change  to  the 
interval  between  Type  A  containment 
leakage  tests.  Type  B  and  C  containment 
leakage  tests  will  continue  to  be  performed 
at  the  frequency  specified  in  the  Monticello 
Technical  Specifications.  As  documented  in 
NUREG-1493,  "Performance- Based 
Containment  Leakage-Test  Program," 
industry  experience  has  shown  that  Type  B 
and  C  containment  leakage  tests  have 
identified  a  very  large  percentage  of 
containment  leakage  paths  and  that  the 
percentage  of  containment  paths  that  are 
detected  only  by  Type  A  tests  is  very  small. 
An  analysis  of  144  integrated  leak  rate  tests, 
including  23  failures,  found  that  no  failures 
were  due  to  containment  liner  breach. 
NUREG-14g3  also  concluded,  in  part,  that 
reducing  the  frequency  of  Type  A 
containment  leakage  rate  tests  to  once  per 
twenty  years  was  found  to  lead  to  an 
imperceptible  increase  in  risk.  The 
Monticello  risk-based  evaluation  of  the 
proposed  one-time  extension  to  the  Type  A 
test  frequency  supports  this  conclusion.  The 
integrity  of  the  reactor  containment  is  subject 
to  two  types  of  failure  mechanisms  which 
can  be  categorized  as  (1)  activity  based  and 


(2)  time  based.  Activity  based  failure 
mechanisms  are  defined  as  degradation  due 
to  system  and/or  component  modifications  or 
maintenance.  Local  leak  rate  test 
requirements  aiid  administrative  controls 
such  as  design  change  control  and  procedural 
requirements  for  system  restoration  ensure 
that  containment  integrity  is  not  degraded  by 
plant  modifications  or  maintenance 
activities.  The  design  and  construction 
requirements  of  the  primary  containment, 
combined  with  the  containment  inspections 
performed  in  accordance  with  the  American 
Society  of  Mechanical  Engineers  (ASME) 
Code,  Section  XI  and  10  CFR  50.65, 
Maintenance  Rule,  provide  a  high  degree  of 
assurance  that  the  primary  containment  will 
not  degrade  in  a  maimer  that  is  detectable 
only  by  Type  A  tests  and  therefore  does  not 
involve  a  signifrcant  increase  in  the 
consequences  of  an  accident  previously 
evaluated. 

Therefore,  the  proposed  amendment  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  analyzed. 

The  proposed  change  to  Technical 
Specification  4.7.A.2.b  involves  a  one-time 
exception  to  the  current  test  interval  for  Type 
A  containment  leakage  rate  tests.  The 
primary  containment  and  the  test 
requirements  invoked  to  periodically 
demonstrate  the  integrity  of  the  primary 
containment  exist  to  ensure  the  ability  to 
mitigate  the  consequences  of  an  accident. 
Additionally,  the  redctor  containment  and  its 
associated  test  requirements  do  not  involve 
the  prevention  or  identification  of  any 
precursors  of  an  accident.  The  proposed 
change  to'the  leakage  rate  test  frequency  does 
not  involve  any  physical  changes  being  made 
to  the  facility.  In  addition,  the  proposed 
extension  of  the  Type  A  leakage  rate  test 
frequency  does  not  change  the  operation  of 
the  plant  such  that  a  new  failure  mode 
involving  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated  is  created. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  proposed  Technical  Specification 
change  does  not  involve  a  physical  change  to 
the  plant  or  a  change  in  the  manner  in  which 
the  plant  is  operated  or  controlled.  The 
proposed  change  involves  only  the  extension 
of  the  interval  between  Type  A  containment 
leakage  tests.  The  current  interval  of  ten 
years,  based  on  past  performance,  would  be 
extended  on  a  one-time  basis  to  fifteen  years 
from  the  last  Type  A  test.  Type  B  and  C 
containment  leakage  tests  will  continue  to  be 
performed  at  the  frequency  currently 
required  by  the  plant  Technical 
Specifications. 

The  NUREG-1493  generic  study  of  the 
effects  of  extending  containment  leakage  test 
intervals  found  that  a  twenty-year  extension 
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for  Type  A  leakage  tests  resulted  in  an 
imperceptible  increase  in  risk  to  the  public. 
This  study  also  found  that,  generically.  the 
containment  leakage  paths  are  mainly 
detected  by  Type  B  and  C  tests.  The  proposed 
change  involves  a  one-time  extension  of  the 
frequency  for  Type  A  containment  leakage 
tests;  the  overall  primary  containment 
leakage  rate  limit,  specified  by  the  Monticello 
Technical  Specifications,  is  being 
maintained.  The  regular  containment 
inspections  being  performed  in  accordance 
with  the  ASME  Code,  Section  XI,  and  10  CFR 
50.65,  Maintenance  Rule,  provide  a  high 
degree  of  assurance  that  the  containment  will 
not  degrade  in  a  manner  that  is  only 
detectable  by  Type  A  tests.  In  addition,  the 
containment  monitoring  capability  that  is 
inherent  to  boiling  water  reactors  using  an 
inert  containment  atmosphere  allows  for  the 
detection  of  gross  containment  leakage  that 
may  develop  during  power  operation.  The 
cumulative  effect  of  these  inspections,  tests 
and  operating  methods  ensures  that  the 
margin  of  safety  is  maintained. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N  Street,  NW., 
Washington,  DC  20037. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLXJ, 
Docket  No.  50-263,  Monticello  Nuclear 
Generating  Plant,  Wright  County. 
Minnesota 

Date  of  amendment  request:  April  25, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Monticello  Technical  Specifications 
(TSs)  to  allow  the  use  of  10  CFR  Part  50, 
Appendix  J,  Option  B,  for  Types  B  and 
C  containment  leak  rate  testing.  The 
proposed  amendment  would  also  revise 
the  surveillance  requirements  (SRs)  in 
TS  3.7/4.7  and  provide  a  new  TS 
Section  6.8.M,  "Primary  Containment 
Leakage  Rate  Testing  Program,"  in  the 
"Programs  and  Manuals"  section  of  the 
Monticello  TSs.  This  proposed  new  TS 
program  is  formatted  to  be  consistent 
with  the  NRC-approved  guidance 
provided  in  Option  B  of  the  Primary 
Containment  Leakage  Rate  Testing 
Program  included  in  NUREG-1433, 
"Standard  Technical  Specifications 
General  Electric  Plants,  BWR/4," 
Revision  2,  dated  April  2001. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 


As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  amendment  will  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  deal  exclusively 
with  testing  of  features  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodology. 
Containment  leakage  is  not  considered  as  an 
initiator  of  any  accident  previously 
evaluated. 

Additionally,  the  proposed  changes  do  not 
impact  current  plant  operations  or  the  design 
function  of  any  system  or  component.  The 
proposed  changes  do  not  change  any 
accidents  previously  evaluated  in  the 
updated  safety  analysis  report. 

The  proposed  changes  only  affect  the 
frequency  of  testing  the  containment 
penetrations  and  containment  isolation 
valves.  The  proposed  changes  will  allow  test 
intervals  to  be  extended  in  accordance  with 
program  requirements  and  10  CFR  Part  50, 
Appendix  J,  Option  B,  with  reference  to 
Regulatory  Guide  1.163,  and  NEI  94-01.  Rev. 
0.  The  change  in  risk  resulting  from  the 
proposed  change,  was  evaluated  by  the  NRC 
in  the  rule  making  process  for  implementing 
the  Option  B  requirements,  and  are 
characterized  in  NUREG-1493.  For  Type  B 
and  C  tests,  the  NRC  concluded  that  the 
extension  of  test  intervals  as  allowed  by 
Option  B  would  lead  to  only  minor  increases 
in  potential  offsite  dose  consequences. 
The  performance  of  the  leakage  tests 
themselves  is  not  an  input  or  consideration 
in  any  accident  previously  evaluated,  thus 
the  proposed  change  will  not  increase  the 
probability  of  any  such  accident  occurring. 
The  same  operability  requirements  remain  in 
place  for  the  primary  containment,  therefore, 
the  consequences  of  an  accident  are  not 
significantly  increased.  The  proposed 
revision  does  not  involve  any  change  to  the 
configuration  or  method  of  operation  of  any 
plant  equipment  that  is  used  to  mitigate  the 
consequences  of  an  accident,  nor  does  it 
affect  any  assumptions  or  conditions  in  the 
accident  analysis. 

Therefore,  operation  of  the  facility  in 
accordance  with  the  proposed  changes  will 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  amendment  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  deal  exclusively 
with  testing  of  features  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodology. 
The  proposed  changes  to  the  TS  will  not 
result  in  any  physical  alterations  to  the  plant 
configuration,  no  new  equipment  is  added, 
no  equipment  interfaces  are  modified,  and  no 
changes  to  any  equipment's  function  or  the 
method  of  operating  the  equipment  are  being 
made.  Since  the  proposed  changes  would  not 
change  the  design,  configuration  or  operation 


of  the  plant,  they  would  not  cause  the 
containment  leak  rate  testing  to  become  an 
accident  initiator.  No  new  or  different  kinds 
of  accident  modes  are  created. 

Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  The  proposed  amendment  will  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  deal  exclusively 
with  testing  of  features  of  [sic]  related  to 
containment  isolation.  The  changes  only 
affect  testing  frequency  and  methodolog>'. 
Containment  leakage  is  not  considered  as  an 
initiator  of  any  accident  previously 
evaluated. 

The  proposed  changes  do  not  exceed  or 
alter  a  design  basis  or  safety  limit.  The 
proposed  changes  only  affect  the 
methodology  and  frequency  of  Type  B  and  C 
testing.  The  proposed  performance  based 
approach,  provided  by  using  Option  B  to  10 
CFR  Part  50,  Appendix  I,  would  continue  to 
ensure  that  the  containment  leakage  rates 
would  not  exceed  the  maximum  allowable 
leakage  rates  defined  in  the  Technical 
Specifications  and  assumed  in  the  accident 
analysis. 

Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  Silberg, 
Esq.,  Shaw,  Pittman,  Potts  and 
Trowbridge,  2300  N.  Street.  NW.. 
Washington,  DC  20037. 

NRC  Section  Chief:  L.  Raghavan. 

Nuclear  Management  Company,  LLC 
Docket  Nos.  50-266  and  50-301,  Point 
Beach  Nuclear  Plant.  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  amendment  request:  June  11 , 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
TS  3.1.8.  "Physics  Test  Exceptions,"  to 
correct  a  typographical  error  in  the 
numbering  of  a  function.  The  existing 
typographical  error  inappropriately 
makes  the  TS  more  restrictive  than 
intended. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
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increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  primary  purpose  of  the  Mode  2 
Physics  Tests  exceptions  is  to  permit 
relaxations  of  existing  LCOs  [limiting 
conditions  for  operation]  to  allow  certain 
Physics  Tests  to  be  performed.  The  proposed 
change  will  permit  the  number  of  required 
channels  specified  in  LCO  3.3.1,  "RPS 
(Reactor  Protection  System] 
Instrumentation,"  for  Power  Range  Neutron 
Flux,  P-10  interlock,  to  be  reduced  to  '"3" 
required  channels  for  Physics  Tests,  as 
originally  analyzed  and  approved  by  NRC. 
LCO  3.1.8  already  allows  one  power  range 
neutron  flux  channel  to  be  bypassed, 
reducing  the  number  of  required  channels 
from  "4"  to  "3".  With  this  reduction  in  the 
number  of  required  channels,  the  fuel  design 
criteria  are  preserved  as  long  as  the  power 
level  is  limited  to  S5%  RTF  [rated  thermal 
power],  the  reactor  coolant  temperature  is 
kept  ^SSO'F,  and  shutdown  margin  (SDM)  is 
within  the  limits  provided  in  the  Core 
Operating  Limits  Report  (COLR).  These  three 
conditions  are  not  affected  by  the  proposed 
change.  This  change  only  restores  the 
allowance  previously  analyzed  as  acceptable. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  will  not 
be  significantly  increased  as  a  result  of  the 
proposed  change. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  change  does  not  involve  any 
physical  alteration  of  plant  systems, 
structures  or  components,  nor  does  it  alter 
parameters  governing  normal  plant 
operation.  This  change  does  not  introduce 
any  new  or  different  normal  operation  or 
accident  initiators.  With  the  reduction  in  the 
number  of  required  instrumentation 
channels,  the  fuel  design  criteria  continue  to 
be  preserved  as  originally  analyzed. 

Equipment  important  to  safety  will 
continue  to  operate  as  designed.  The  changes 
do  not  result  in  any  event  previously  deemed 
incredible  being  made  credible.  The  changes 
■do  not  result  in  more  adverse  conditions  or 
result  in  any  increase  in  the  challenges  to 
safety  systems.  Therefore,  operation  of  the 
Point  Beach  Nuclear  Plant  in  accordance 
with  the  proposed  amendment  will  not  create 
the  p)ossibility  of  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

The  primary  purpose  of  the  Mode  2 
Physics  Tests  exceptions  is  to  permit 
relaxations  of  existing  LCOs  to  allow  certain 
Physics  Tests  to  be  performed.  The  analysis 
for  Physics  Tests  is  based  on  one  power  range 
neutron  flux  channel  being  bypassed. 
Therefore,  reducing  the  requirement  for  an 
interlock  associated  with  the  bypassed 
channel  is  bounded  by  the  original  analysis. 
There  are  no  new  or  significant  changes  to 
the  initial  conditions  contributing  to  accident 
severity  or  consequences.  The  proposed 
amendment  will  not  otherwise  affect  the 


plant  protective  boundaries,  will  not  cause  a 
release  of  fission  products  to  the  public,  nor 
will  it  degrade  the  performance  of  any  other 
structures,  systems  or  components  important 
to  safety.  Therefore,  the  proposed  change  will 
not  result  in  a  significant  reduction  in  the 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  John  H.  O'Neill, 
Jr.,  Shaw,  Pittman,  Potts,  and 
Trowbridge,  2300  N.  Street,  NW., 
Washington,  DC  20037. 

NEC  Section  Chief:  L.  Raghavan. 

Omaha  Public  Power  District,  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1 ,  Washington  County,  Nebraska 

Date  of  amendment  request:  July  22, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  removes  the 
reference  to  a  specific  computer 
program  for  monitoring  core  radial 
peaking  factors  when  a  core  power  tilt 
is  present.  Instead,  the  functional 
requirement  is  specified.  These  changes 
clarify  the  requirements  for  core  tilt 
monitoring  associated  with  a  computer 
system  upgrade  and  changes  in 
computer  programs.  Also,  it  is  proposed 
to  add  clarification  in  the  Basis  section 
for  Technical  Specification  (TS)  2.10.4 
regarding  the  application  of  TS 
2.10.4(l){b)  when  the  plant  computer 
incore  detector  alarms  for  monitoring 
core  linear  heat  rate  become  inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  change  does  not  result  in  any 
changes  to  the  existing  core  power 
distribution  monitoring  requirements.  There 
is  no  change  in  the  analysis  values  used  in 
the  evaluation  of  the  transients  and 
accidents.  All  of  the  evaluated  transients  and 
accidents  currently  show  acceptable  results 
and  will  not  be  affected  by  this  change. 
Incorporating  this  change  will  not  affect  the 
probability  of  an  accident,  since  core  power 
distribution  monitoring  is  not  changed.  The 
change  to  the  wording  of  the  core  power 
distribution  monitoring  specifications  will 
not  change  the  failure  possibilities  for  reactor 
protective  features.  The  effect  of  the 
proposed  change  is  the  clarification  of  the 
existing  core  power  distribution  monitoring 
requirements. 


2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  frt>m  any  accident  previously 
evaluated. 

The  change  to  the  wording  of  the  core 
power  distribution  monitoring  specifications 
does  not  provide  the  possibility  of  the 
creation  of  a  new  or  different  type  of 
accident.  Changing  the  wording  of  the  core 
power  distribution  monitoring  specifications 
does  not  change  the  method  of  core  power 
distribution  monitoring  or  the  expected 
response  of  reactor  protective  features.  The 
reactor  will  operate  within  previously 
analyzed  limits. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  change  to  the  wording  of  the 
core  power  distribution  monitoring 
specifications  does  not  constitute  a 
significant  reduction  in  the  margin  of  safety 
due  to  the  core  power  distribution 
monitoring  requirements  are  not  changed  and 
are  consistent  with  the  assumptions 
contained  in  the  transient  and  accident 
analyses  contained  in  the  Updated  Safety 
Analysis  Report  shown  to  produce  acceptable 
results. 

The  acceptance  criteria  used  in  the 
analysis  have  been  developed  for  the  purpose 
of  use  in  design  basis  accident  analyses  such 
that  meeting  tiiese  limits  demonstrates 
adequate  protection  of  public  health  and 
safety.  An  acceptable  margin  of  safety  is 
inherent  in  these  licensing  limits.  Therefore, 
the  proposed  changes  do  not  involve  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  detennine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station,  Unit 
No.  1,  Washington  County,  Nebraska 

Date  of  amendment  request:  July  22, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  deletes 
technical  specification  (TS) 
requirements  for  missed  surveillances 
from  TS  3.0.4  and  adds  TS  3.0.5  for 
missed  surveillances  consistent  with  the 
Improved  Standard  Technical 
Specification  (ITS)  for  Combustion 
Engineering  Plants,  NUREG-1432, 
Revision  2,  and  Technical  Specification 
Task  Force  Change  Traveler  TSTF-358, 
Revision  6.  This  proposed  amendment 
also  adds  a  TS  requirement  for  a  Bases 
Control  Program  consistent  with  that 
presented  in  Section  5.5  of  the  ITS 
(NUREG-1432,  Revision  2).  in 
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accordance  with  the  guidance  published 
in  the  Federal  Register  on  September 
28,  2001,  "Notice  of  Availability  of 
Model  Application  Concerning 
Technical  Specification  Improvement  to 
Modify  Reqturements  Regarding  Missed 
Surveillances  Using  the  Consolidated 
Line  Item  Improvement  Process,"  (66  FR 
49714).  Appropriate  TS  Bases  changes 
are  also  provided  in  accordance  with 
the  Consolidated  Line  Item 
Improvement  Process. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  incorporate 
Improved  Standard  Technical  Specification 
(ITS)  SR  3.0.3  relaxes  the  time  allowed  to 
perform  a  missed  Surveillance.  The  time 
between  Surveillances  is  not  an  initiator  to 
any  accident  previously  evaluated. 
Consequently,  the  probability  of  an  accident 
previously  evaluated  is  not  significantly 
increased.  The  equipment  being  tested  is  still 
required  to  be  OPERABLE  and  capable  of 
performing  the  accident  mitigation  functions 
assumed  in  the  accident  analysis.  As  a  result, 
the  consequences  of  any  accident  previously 
evaluated  are  not  significantly  affected. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  change  to  provide  a 
Technical  Specification  (TS)  Bases  Control 
Program  presents  more  stringent 
requirements  than  previously  existed  in  the 
Technical  Specifications.  These  more 
stringent  requirements  do  not  result  in 
operation  that  will  increase  the  probability  of 
initiating  an  analyzed  event.  If  anything  the 
new  requirements  may  decrease  the 
probability  or  consequences  of  an  analyzed 
event  by  incorporating  the  more  restrictive 
changes.  The  changes  do  not  alter 
assumptions  relative  to  mitigation  of  an 
accident  or  transient  event.  The  more 
restrictive  requirements  continue  to  ensure 
process  variables,  structures,  systems,  and 
components  are  maintained  consistent  with 
the  safety  analyses  and  licensing  basis. 
Therefore,  the  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  incorporate  ITS  SR 
3.0.3  does  not  involve  a  physical  alteration 
of  the  plant  (no  new  or  different  type  of 
equipment  will  be  installed)  or  a  change  in 
the  methods  governing  normal  plant 
operation.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 


accident  from  any  accident  previously 
evaluated. 

The  proposed  change  to  provide  a  TS  Bases 
Control  Program  presents  more  stringent 
requirements  than  previously  existed  in  the 
Technical  Specifications.  The  changes  do  not 
alter  the  plant  configuration  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  make  changes  in  the  methods  governing 
normal  plant  operation.  The  changes  do 
impose  different  requirements.  However, 
these  changes  are  consistent  with  the 
assumptions  in  the  safety  analyses  and 
licensing  basis.  Therefore,  the  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  relaxed  time  allowed  to  perform  a 
missed  Surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  Surveillance  is  verification 
that  the  inoperable  Limiting  Condition  for 
Operation  LCO  is  met.  Failure  to  perform  a 
Surveillance  within  the  prescribed 
Frequency  does  not  cause  equipment  to 
become  inoperable.  The  only  effect  of  the 
additional  time  allowed  to  perform  a  missed 
Surveillance  on  the  margin  oj  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  Surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  Surveillance, 
a  missed  Surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed 
Surveillance,  In  addition,  parallel  trains  and 
alternate  equipment  are  typically  available  to 
perform  the  safety  function  of  the  equipment 
not  tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  change  to  provide  a  TS  Bases 
Control  Program  presents  more  stringent 
requirements  than  previously  existed  in  the 
Technical  Specifications.  Adding  more 
restrictive  requirements  either  increases  or 
has  no  impact  on  the  margin  of  safety.  The 
changes,  by  definition,  provide  additional 
restrictions  to  enhance  plant  safety.  The 
changes  maintain  requirements  within  the 
safety  analyses  and  licensing  basis.  As  such, 
no  question  of  safety  is  involved.' Therefore, 
the  changes  do  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 


NRC  Section  Chief:  Stephen  Dembek. 

Omaha  Public  Power  District.  Docket 
No.  50-285,  Fort  Calhoun  Station.  Unit 
No.  1,  Washington  County.  Nebraska 

Date  of  amendment  request:  July  23, 
2002. 

Description  of  amendment  request: 
This  proposed  amendment  will;  (1) 
Remove  the  requirement  to  demonstrate 
operability  of  redundant  auxiliary 
feedwater  system  components,  and  (2) 
provide  an  allowed  outage  time  to 
restore  operability  of  the  emergency 
feedwater  storage  tank.  Each  of  the 
revisions  is  modeled  after  the  Improved 
Standard  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  changes  to  Technical 
Specifications  Sections  2.5  establish  an 
allowed  outage  time  and  actions  required  (or 
restoring  operability.  The  proposed 
Technical  Specifications  address  the 
regulatory  requirements  for  equipment   • 
required  for  Auxiliary  Feedwater  Systems  per 
NUREG-0635  ("NRC  Requirements  for 
Auxiliary  Feedwater  Systems"].  The  change 
will  ensure  that  proper  Limiting  Conditions 
for  Operation  are  entered  for  equipment  or 
functional  inoperability.  There  are  no 
physical  alterations  being  made  to  the 
Auxiliary  Feedwater  System  or  related 
systems.  Therefore,  the  proposed  changes  do 
not  involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  will  not  result  in 
any  physical  alterations  to  the  Auxiliary 
Feedwater  System,  any  plant  configuration, 
systems,  equipment,  or  operational 
characteristics.  There  will  be  no  changes  in 
operating  modes,  or  safety  limits,  or 
instrument  limits.  With  the  proposed 
changes  in  place.  Technical  Specifications 
will  retain  requirements  for  the  Auxiliary 
Feedwater  System.  Therefore,  the  proposed 
changes  do  not  create  the  possibility  of  a  new 
or  different  kind  of  accident  from  any 
previously  evaluated. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  proposed  changes  clarif>'  the 
regulatory  requirements  for  the  Auxiliary 
Feedwater  System  as  defined  by  NUREG- 
0635  and  NUREG-0737.  The  times 
established  are  identical  to  those  invoked  by 
the  present  Technical  Specifications  or  to 
those  previously  reviewed  and  approved  for 
use  by  the  NRC.  The  proposed  changes  will 
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not  alter  any  physical  or  operational 
characteristics  of  the  Auxiliary  Feedwater 
System  and  associated  systems  and 
equipment.  Therefore,  the  proposed  changes 
do  not  involve  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  James  R. 
Curtiss,  Esq.,  Winston  &  Strawn,  1400  L 
Street,  NW.,  Washington,  DC  20005- 
3502. 

NRC  Section  Chief:  Stephen  Dembek. 

PPL  Susquehanna,  LLC,  Docket  Nos.  BO- 
SS? and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  amendment  request:  July  25, 
2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
change  the  Susquehanna  Steam  Electric 
Station  Final  Safety  Analysis  Report  by 
revising  the  Reactor  Pressure  Vessel 
(RPV)  Material  Surveillance  Program. 
Specifically,  the  licensee  proposes  to 
replace  the  current  plant-specific  RPV 
material  surveillance  program  with  the 
Boiling  Water  Reactor  (BWR)  hitegrated 
Surveillance  Program. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91{a},  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

No. 

The  proposed  change  implements  an 
integrated  surveillance  program  that  has  been 
evaluated  by  the  NRC  staff  as  meeting  the 
requirements  of  paragraph  III.C  of  Appendix 
H  to  10  CFR  50  [Title  10  of  the  CODE  OF 
FEDERAL  REGULATIONS.  Part  50]. 
Consequently,  the  proposed  change  does  not 
significantly  increase  the  probability  of  any 
accident  previously  evaluated.  The  proposed 
change  provides  the  same  assurance  of  RPV 
integrity.  As  a  result,  the  consequences  of 
any  accident  previously  evaluated  are  not 
significantly  increased.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No. 


Ml 


The  proposed  change  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  installed) 
or  changes  in  methods  governing  normal 
plant  operation.  The  proposed  change 
maintains  an  equivalent  level  of  RPV 
material  surveillance  and  does  not  introduce 
any  new  accident  initiators.  Therefore,  the 
proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

.3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No. 

The  proposed  change  has  been  evaluated 
as  providing  an  acceptable  alternative  to  the 
plant-specific  RPV  material  surveillance 
program  that  meets  the  requirements  of  the 
regulations  for  RPV  material  surveillance. 
Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Bryan  A.  Snapp, 
Esquire,  Assoc.  General  Counsel,  PPL 
Services  Corporation,  2  North  Ninth  St., 
GENTW3,  Allentown,  PA  18101-1179. 

NRC  Section  Chief:  Richard  J.  Laufer. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  amendment  request:  June  28, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
modify  the  Technical  Specifications 
(TSs)  by  relaxing  the  secondary 
containment  requirements  and 
eliminating  the  Filtration,  Ventilation, 
and  Recirculation  system  (FRVS) 
charcoal  filters. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  change  involve  a  significant 
increase  in  the  probability  or  consequences 
of  an  accident  previously  analyzed? 

Response:  No. 

The  definition  of  CORE  ALTERATIONS 
has  been  revised  to  define  that  control  rod 
movement,  provided  there  are  no  fuel 
assemblies  in  the  associated  core  cell  is  not 
a  core  alteration.  This  is  consistent  with 
Standard  Technical  Specifications  (STS) 
NUREG-1433  Vol.1,  Rev.  2,  Standard 
Technical  Specifications,  General  Electric 
Plants,  BWR/4. 

The  TS  presently  provide[sl  a  period  of  7 
days  to  restore  an  inoperable  FRVS 


ventilation  unit  when  performing  activities 
with  the  potential  for  draining  the  reactor 
vessel  or  discontinue  such  activities. 
Operation  of  the  redundant  train  will  ensure 
that  the  remaining  subsystem  is  operable, 
that  no  failures,  which  could  prevent 
automatic  actuation,  have  occurred  and  that 
any  other  failures  will  be  readily  detected. 
This  is  consistent  with  STS,  NUREG-1433 
Vol.1,  Rev.  2,  Standard  Technical 
Specifications,  General  Electric  Plants,  BWR/ 
4. 

The  proposed  changes  associated  with  the 
FHA  [hiel  handling  accident]  do  not  involve 
a  change  to  structures,  components,  or 
systems  that  would  affect  the  probability  of 
an  accident  previously  evaluated  in  the  Hope 
Creek  Updated  Final  Safety  Analysis  Report 
(UFSAR).  The  FHA  for  the  HCGS  is  defined 
as  a  drop  of  a  fuel  assembly  over  irradiated    . 
assemblies  in  the  reactor  core  24  hours  after 
reactor  shutdown.  AST  [accident  source 
term]  is  used  to  evaluate  the  dose 
consequences  of  a  postulated  accident.  The 
FHA  has  been  analyzed  without  credit  for 
Secondary  Containment,  Filtration 
Recirculation  and  Ventilation  System 
(FRVS),  and  Control  Room  Emergency 
Filtration  (CREF)  system.  The  resultant 
radiological  consequences  are  within  the 
acceptance  criteria  set  forth  in  10  CFR  50.67 
and  Regulatory  Guide  [(RG)]  1.183.  This 
amendment  does  not  alter  the  methodology, 
or  equipment  used  directly  in  fuel  handling 
operations.  The  equipment  hatch,  the 
personnel  air  locks,  nor  any  other 
containment  penetration,  nor  any  component 
thereof  is  an  accident  initiator.  Actual  fuel 
handling  operations  are  not  affected  by  the 
proposed  changes.  Therefore,  the  probability 
of  a  Fuel  Handling  Accident  is  not  affected 
with  the  proposed  amendment.  No  other 
accident  initiator  is  affected  by  the  proposed 
changes. 

The  Loss  of  Coolant  Accident  (LOCA)  Dose 
Calculation  has  been  revised  to  (1)  eliminate 
credit  for  the  FRVS  recirculation  charcoal 
filters,  (2)  reduce  credited  efficiency  of  FRVS 
vent  charcoal  filters,  (3)  reduce  Engineered 
Safety  Feature  (ESF)  leakage  fixim  10  gpm  to 
1  gpm  and  (4)  reduce  control  room  unfiltered 
in-leakage  to  350  cfm. 

These  proposed  changes  do  not  eliminate 
any  safety  system.  The  changes  are  only 
associated  with  the  credit  provided  by  the 
system  in  reducing  the  radiological 
consequences  and  therefore,  do  not  affect  any 
accident  initiator.  The  results  of  that  analysis 
show  that  the  Exclusion  Area  Boundary 
(EAB),  Low  Population  Zone  (LPZ),  and 
Control  Room  (CR)  doses  are  of  the  same 
order  of  magnitude  as  the  previous  analysis 
and  remain  within  the  acceptance  criteria  in 
10  CFR  50.67  and  Regulatory  Guide  1.183. 

Therefore,  this.proposed  amendment  does 
not  involve  a  significant  increase  in  the 
probability  of  occurrence  or  consequences  of 
an  accident  previously  analyzed. 

2.  Does  the  change  create  the  possibility  of 
a  new  or  different  kind  of  accident  from  any 
accident  previously  analyzed? 

Response:  No. 

The  proposed  amendment  will  not  create 
the  possibility  for  a  new  or  different  type  of 
accident  from  any  accident  previously 
evaluated.  Changes  to  the  allowable  activity 


in  the  primary  and  secondary  systems  do  not 
result  in  changes  to  the  design  or  operation 
of  these  systems.  The  evaluation  of  the  effects 
of  the  proposed  changes  indicates  that  all 
design  standard  and  applicable  safety  criteria 
limits  are  met. 

Equipment  important  to  safety  will 
continue  to  operate  as  designed.  Component 
integrity  is  not  challenged.  The  changes  do 
not  result  in  any  event  previously  deemed 
incredible  being  made  credible.  The  changes 
do  not  result  in  more  adverse  conditions  or 
result  in  any  increase  in  the  challenges  to 
safety  systems.  The  systems  affected  by  the 
changes  are  used  to  mitigate  the 
consequences  of  an  accident  that  has  already 
occurred.  The  proposed  TS  changes  and 
modifications  do  not  significantly  affect  the 
mitigative  function  of  these  systems. 

Therefore,  this  proposed  amendment  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
analyzed. 

3.  Does  the  change  involve  a  significant 
reduction  in  the  margin  of  safety? 

Response:  No. 

The  proposed  changes  revise  the  TS  to 
establish  operational  conditions  where 
specific  activities  represent  situations  during 
which  significant  radioactive  releases  can  be 
postulated.  These  operational  conditions  are 
consistent  with  the  design  basis  analysis  and 
are  established  such  that  the  radiological 
consequences  are  at  or  below  the  regulatory 
guidelines.  Safety  margins  and  analytical 
conservatisms  are  retained  to  ensure  that  the 
analysis  adequately  bounds  all  postulated 
event  scenarios.  The  proposed  TS  continue(s] 
to  ensure  that  the  TEDE  [total  effective  dose 
equivalent]  for  the  CR,  the  EAB,  and  LPZ 
boimdaries  are  below  the  corresponding 
acceptance  criteria  specified  in  10  CFR  50.67 
and  RG1.183. 

Therefore,  these  changes  do  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jeffrie  J.  Keenan, 
Esquire,  Nuclear  Business  Unit — N21, 
P.O.  Box  236,  Hancocks  Bridge,  NJ 
08038. 

NRC  Section  Chief:  Jacob 
Zimmerman,  Acting. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  and  50-446,  Comanche 
Peak  Steam  Electric  Station  (CPSES). 
Units  1  and  2,  Somervell  County.  Texas 

Date  of  amendment  request:  July  25, 

2002. 

Brief  description  of  amendments:  The 
proposed  amendments  would  change 
the  CPSES  Facility  Operating  Licenses 
as  follows:  Section  2.C.(4)(b)  would  be 
changed  to  be  consistent  with  the 
license  conditions  stated  in  the  U.S. 
Nuclear  Regulatory  Commission  (NRC) 


Order  and  Safety  Evaluation  issued 
December  21,  2001,  which  approved  the 
direct  transfer  of  ownership  interest  and 
operating  authority  for  CPSES  to  TXU 
Generation  Company  LP;  Section  2.E 
which  requires  reporting  any  violations 
of  the  requirements  contained  in 
Section  2.C  of  the  licenses  would  be 
deleted.  Additionally,  Technical 
Specification  Table  5.5-2  "Steam 
Generator  Tube  Inspection,"  Table  5.5- 
3,  "Steam  Generator  Repaired  Tube 
Inspection  for  Unit  1  Only,"  and  Section 
5.6.10,  "Steam  Generator  Tube 
Inspection  Report,"  would  be  revised  to 
delete  the  requirement  to  notify  the  NRC 
pursuant  to  50.72(b)(2)  of  Tide  10  of  the 
Code  of  Federal  Regulations  (10  CFR)  if 
the  steam  generator  tube  inspection 
results  are  in  a  C-3  classification. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Do  the  proposed  changes  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated?  • 

Response:  No. 

The  requested  change  to  revise  Section 
2.C.(4)(b)  of  the  Operating  Licenses  is 
consistent  with  NRC  Order  and  Safety 
Evaluation  approved  December  21,  2001  for 
Facility  Operating  Licenses  NPF-B7  and 
NPR-89.  The  requested  change  to  delete 
Section  2.E  of  the  Operating  Licenses  and  the 
changes  to  revise  Technical  Specification 
Table  5.5-2,  Table  5.5-3  and  Section  5.6.10 
are  consistent  with  the  changes  recently 
implemented  in  10  CFR  50.72  and  10  CFR 
50.73. 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  changes.  Therefore,  the  proposed 
changes  do  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

2.  Do  the  proposed  changes  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

This  request  involves  administrative 
changes  only.  No  actual  plant  equipment  or 
accident  analyses  will  be  affected  by  the 
proposed  change  and  no  failure  modes  not 
bounded  by  previously  evaluated  accidents 
will  be  created.  Therefore,  the  proposed 
changes  do  not  create  a  new  or  different  kind 
of  accident  from  any  accident  previously 
evaluated. 

3.  Do  the  proposed  changes  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Margin  of  safety  is  associated  with 
confidence  in  the  ability  of  the  fission 
product  barriers  [i.e..  fuel  and  fuel  cladding. 
Reactor  Coolant  System  pressure  boundary, 
and  containment  structure)  to  limit  the  level 


of  radiation  dose  to  the  public.  This  request 
involves  administrative  changes  only. 

No  actual  plant  equipment  or  accident 
analyses  will  be  affected  by  the  proposed 
change.  Additionally,  the  proposed  changes 
will  not  relax  any  criteria  used  to  establish 
safety  limits,  will  not  relax  any  safety 
systems  settings,  or  will  not  relax  the  bases 
for  any  limiting  conditions  of  operation. 
Therefore,  the  proposed  changes  do  not 
involve  a  significant  reduction  in  the  margin 
of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff     - 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attomey/or7jce7isee;  George  L.  Edgar, 
Esq..  Morgan,  Lewis  and  Bockius,  1800 
M  Street,  NW..  Washington,  DC  20036. 

NRC  Section  Chief:  Robert  A.  Gramm. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Opermting 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  time 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 

Indiana  Michigan  Power  Company, 
Docket  Nos.  50-315  and  50-316.  Donald 
C.  Cook  Nuclear  Power  Plant.  Units  1 
and  2,  Berrien  Couj^ty,  Michigan 

Date  of  amendment  request:  July  26, 
2002. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  amend  Operating  Licenses  DPR- 
58  and  DPR-74  to  add  a  license 
condition  allowing  a  one-time  140-hour 
allowed  outage  time  for  the  essential 
service  water  (ESW)  system,  to  allow 
ESW  pump  replacement  during  plant 
operation. 

Date  of  publication  of  individual 
notice  in  Federal  Register:  August  8. 
2002  (67  FR  51603). 

Expiration  date  of  individual  notice: 
September  9,  2002. 
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Florida  Power  and  Light  Company, 
Docket  No.  50-251.  Turkey  Point  Plant, 
Unit  4,  Miami-Dade  County,  Florida 

Date  of  amendment  request:  July  29, 
2002. 

Description  of  amendment  request: 
Revised  Technical  Specifications  to 
allow  use  of  an  alternate  method  of 
determining  rod  position  for  a  control 
rod  with  an  inoperable  rod  position 
indication.  Effective  during  the  current 
operating  cycle  until  repair  of  the 
indication  system  can  be  completed  at 
the  next  outage. 

Date  of  publication  of  individual 
notice  in  the  Federal  RegUter:  August 
2.  2002  (67  FR  50473). 

Expiration  date  of  individual  notice: 
August  16,  2002. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operatipg  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Ck)mmission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 
requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  Ucense  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportimity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51.22.  Therefore,  pursuant 
to  10  CFR  51.22(b),  no^  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFR  51.12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/ or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North, 


11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRC  web  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
docimients  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209,  301- 
415—4737  or  by  email  to  pdi®nTC.gov. 

Dominion  Nuclear  Coimecticut,  Inc.  et 
al.  Docket  Nos.  50-245,  50-336,  and 
50-423  Millstone  Nuclear  Power 
Station,  Unit  Nos.  1.  2,  and  3,  New 
London  County,  Coimecticut 

Date  of  amendment  request:  August  8, 
2001. 

Brief  description  of  amendment:  The 
amendment  incorporates  two  changes 
into  each  operating  license.  The 
physical  protection  (security)  related 
license  condition  is  revised  to  indicate 
that  the  physical  security  program  plans 
listed,  may,  rather  than  do,  contain 
safeguards  information;  and  the  plant 
name  is  changed  frtim  the  "MiUstbne 
Nuclear  Power  Station"  to  the 
"Millstone  Power  Station." 

Date  of  issuance:  August  8,  2002. 

Effective  date:  August  8,  2002,  to  be 
implemented  within  60  days  from  the 
date  of  issuance. 

Amendment  Nos.:  Unit  1,-110,  Unit 
2-269,  and  Unit  3-208. 

Facility  Operating  License  Nos.  DPR- 
21,  DPR-65  and  NPF-49:  The 
amendment  revised  the  operating 
licenses. 

Date  of  initial  notice  in  Federal 
Register:  October  17,  2001  (66  FR 
52798).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  8,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut,  Inc.,  et 
al..  Docket  No.  50-423,  Millstone  Power 
Station,  Unit  No.  3,  New  London 
County,  Connecticut 

Date  of  application  for  amendment: 
October  1,  2001,  as  supplemented  by 
letters  dated  June  26,  and  August  5, 
2002. 

Brief  description  of  amendment:  The 
amendment  will  revise  the  Technical 
Specifications  (TSs)  limiting  condition 
for  operation  and  surveillance 
requirements  associated  with 
verification  of  reactor  coolant  system 
operational  leakage.  Conforming 
changes  are  also  made  to  the  associated 
TS  Bases. 


Date  of  issuance:  August  21,  2002. 

Effective  date:  As  of  tne  date  of 
issuance  and  shall  be  implemented 
within  60  days  bom  the  date  of 
issuance. 

Amendment  No. :  209. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegUter:  November  14,  2001  (66  FR 
57120).  The  supplements  dated  June  26 
and  August  5,  2002,  were  within  the 
scope  of  the  original  application  as 
published  in  the  Federal  Register  and 
did  not  change  the  staff's  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  evaluation  dated  August  21, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397, 
Columbia  Generating  Station,  Benton 
County,  Washington 

Date  of  application  for  amendment: 
April  19,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  'Technical 
Specification  (TS)  5.5.10,  "Technical 
Specification  (TS)  Bases  Control 
Program,"  to  provide  consistency  with 
the  changes  to  10  CFR  50.59  as 
published  in  the  Federal  Register  (64 
FR  53582)  dated  October  4, 1999,  that 
became  effective  March  13,  2001. 

Date  of  issuance:  August  15,  2002. 

Effective  date:  August  15,  2002. 

Amendment  No.:  177. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  June  25,  2002  (67  FR  42821). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  15,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-333,  fames  A.  FitzPatrick 
Nuclear  Power  Plant,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
November  2,  2001,  as  supplemented 
January  9  and  July  10,  2002. 

Brief  description  of  amendment:  The 
amendment  changes  the  Ciurent 
Technical  Specifications  and  the 
Improved  Technical  Specifications 
Main  Steam  Isolation  Valve  Leakage 
Surveillance  Requirement.  The  licensee 
will  also  make  conforming  changes  to 
the  associated  Bases  and  the  Primary 
Containment  LeeJiage  Rate  Testing 
Program. 


Date  of  issuance:  August  13,  2002. 

Effective  date:  As  of  the  date  of 
issuance  to  be  implemented  within  30 
days. 

Amendment  Afo.;  275. 

Facility  Operating  License  No.  DPR- 
59:  Amendment  revised  the  Technical 
Specifications. 

Date  ofiidtial  notice  in  Federal 
Register:  January  22,  2002  (67  FR 
2923).  Tl^e  January  9  and  July  10,  2002, 
letters  provided  clarifying  iniormation 
that  was  within  the  scope  of  the  original 
application  and  did  not  change  the 
staff's  initial  proposed  no  significant 
hazards  consideration  determination  as 
published  in  the  Federal  Register.  The 
January  9  supplement  also  corrected  the 
original  application  date  from 
November  2,  2000,  to  November  2,  2001. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  13, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Operations,  Inc.. 
Docket  No.  50-293.  Pilgrim  Nuclear 
Power  Station,  Plymouth  County, 
Massachusetts 

Date  of  application  for  amendment: 
August  22,  2001,  as  supplemented  on 
March  5.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  Technical 
Specification  (TS)  Surveillance 
Requirement  (SR)  3/4.7.B.l.a.2  for  the 
Standby  Gas  Treatment  (SBGT)  System 
and  the  associated  TS  Bases  3/4.7.B.1, 
by  increasing  the  SBGT  iidet  heaters 
Tniniiniini  output  testing  requirement 
from  14  kW  to  20  kW. 
Date  of  issuance:  August  20,  2002. 
Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  30  days. 
Amendment  No.:  194. 
Facility  Operating  License  No.  DPR- 
35:  Amendment  revised  the  TSs. 

Date  of  initial  notice  in  Federal 
Register:  November  14,  2001  (66  FR 
57121).  The  supplement  dated  March  5, 
2002,  provided  additional  information 
that  clarified  the  application,  and  did 
not  expand  the  scope  of  the  application 
or  change  the  staff's  original  proposed 
no  significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  20, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271.  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  application  for  amendment: 
August  20,  2001,  as  supplemented  on 
February  13,  2002. 

Brief  description  of  amendment:  The 
amendment  to  the  Technical 
Specifications  (TSs)  revises  certain 
requirements  associated  with 
demonstrating  the  operability  of 
alternate  trains  when  redimdant 
equipment  is  made  or  found  to  be 
inoperable.  The  TSs  revised  include: 
4.4.B,  4.5.A.2,  4.5.A.3,  4.5.A.4,  4.5.B.2, 
4.5.C.2,  4.5.C.3,  4.5.D.2,  4.5.D.3,  4.5.E.2, 
4.5.F.2,  4.5.H.1,  4.7.B.3.C,  4.10.B.1, 
4.10.B.3.b.2.  Some  format  and 
typographical  errors  were  also 
corrected. 

Date  of  Issuance:  August  14,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  209. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
RegiHer:  September  19,  2001  (66  FR 
48292).  The  February  13.  2002, 
supplement  was  within  the  scope  of  the 
ori^nal  application  and  did  not  change 
the  staff's  proposed  no  significant 
hazards  consideration  determination. 

The  Conunission's  related  evaluation 

of  this  amendment  is  contained  in  a 

Safety  Evaluation  dated  August  14, 

2002. 
No  significant  hazards  consideration 

comments  received:  No. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No.  50-271,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  application  for  amendment: 
November  20,  2001,  as  supplemented  on 
March  28,  2002. 

Brief  description  of  amendment:  This 
amendment  moves  Table  4.7.2, 
"Primary  Containment  Isolation  Valves" 
and  references,  to  the  Technical 
Requirements  Manual;  changes 
surveillance  requirement  4.7.B.l.b  to 
reflect  that  the  Standby  Gas  Treatment 
system  duct  heater  needs  to  meet 
relative  humidity  design-basis 
requirements;  adds  Section.3.7.E, 
"Reactor  Building  Automatic 
Ventilation  System  Isolation  Valves,"  to 
the  Table  of  Contents;  removes  wording 
in  3.5.A.4.a  and  b  referencing  a  one-time 
30-day  Limiting  Condition  for 
Operation;  and,  makes  administrative 
changes  to  Sections  5.3  and  6.4. 


Date  of  Issuance:  August  21,  2002. 

Effective  date:  As  of  tne  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 

Amendment  No.:  210. 

Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  December  26.  2001  (66  FR 
66474).  The  March  28.  2002. 
supplemented  was  within  the  scope  of 
the  original  application  and  did  not 
change  the  staff's  proposed  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
of  this  amendment  is  contained  in  a 
Safety  Evaluation  dated  August  21, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Florida  Power  and  Light  Company, 
Docket  No.  251.  Turkey  Point  Plant. 
Unit  4,  Miami-Dade  County.  Florida 

Date  of  amendment  request:  July  29, 
2002,  as  supplemented  Augxist  14  and 
August  16,^002. 

Description  of  amendment  request: 
The  amendment  revised  Technical 
Specifications  3/4.1.3.1.  3/4.1.3.2  and  3/ 
4.1.3.5  to  allow  the  use  of  an  alternate 
method  of  determining  rod  position  for 
the  control  rod  C-9.  until  the  end  of 
Cycle  20  or  until  repairs  can  be 
conducted  on  the  Analog  Rod  Indication 
System  at  the  next  outage  of  sufficient 
dtiration,  whichever  comes  first. 
Date  of  issuance:  August  20.  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 
Amendment  No.:  216. 
Facility  Operating  License  No.  (DPR- 
41):  Amendment  revised  the  Technical 
Specifications. 

Public  comments  requested  as  to 
proposed  no  significant  hazards 
consideration  (NSHC):  Yes.  August  2, 
2002  (67  FR  50473).  The  licensee's 
August  14  and  August  16,  2002, 
submittals  of  supplemental  information 
did  not  affect  the  original  no  significant 
hazards  consideration  determination, 
and  did  not  expand  the  scope  of  the 
request  as  noticed  on  August  2,  2002. 
The  notice  provided  an  opportunity  to 
submit  comments  on  the  Commission's 
proposed  NSHC  determination.  No 
comments  have  been  received.  The 
notice  also  provided  an  opportunity  to 
request  a  hearing  by  August  16,  2002. 
but  indicated  that  if  the  Commission 
makes  a  final  NSHC  determination,  any 
such  hearing  would  take  place  after 
issuance  of  the  amendment. 

The  Commission's  related  evaluation 
of  the  amendment,  finding  of  exigent 
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circumstances,  state  consultation,  and 
final  NSHC  determination  are  contained 
in  a  safety  evaluation  dated  August  20. 
2002. 

Attorney  for  licensee:  M.S.  Ross, 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach,  Florida  33408- 
0420. 

NRC  SecUon  Chief:  Kahtan  N. 
Jabbour,  Acting. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-410.  Nine  Mile  Point 
Nuclear  Station,  Unit  2,  Oswego  County, 
New  York 

Date  of  application  for  amendment: 
June  7,  2002. 

Brief  description  of  amendment:  The 
amendment  deletes  Section  5.5.3,  "Post 
Accident  Sampling,"  from  the  Technical 
Specifications  and  thereby  eliminates 
the  requirements  to  have  and  maintain 
the  Post  Accident  Sampling  System. 

Date  of  issuance:  August  9,  2002. 

Effective  date:  As  of  tne  date  of 
issuance  to  be  implemented  within  180 
days. 

Amendment  No.:  106. 

Facility  Operating  License  No.  NPF- 
69:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  Federal 
Register:  July  9,  2002  (67  FR  45570). 
The  staff's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  9,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PPL  Susquehanna,  LLC,  Docket  Nos.  50- 
387  and  50-388,  Susquehanna  Steam 
Electric  Station,  Units  1  and  2,  Luzerne 
County,  Pennsylvania 

Date  of  application  for  amendments: 
April  2,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  Surveillance 
Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*   *   *  up  to  24  hoiu-s  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to  "  *   *   *  up  to  24  hours  or  up 
to  the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 

Date  o/ issuance;  August  12,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  60 
days. 

Amendment  Nos.:  205  and  179. 

Facility  Operating  License  Nos.  NPF- 
14  and  NPF-22:  The  amendments 
revised  the  Technical  Specifications. 


Date  of  initial  notice  in  Federal 
Register:  May  28,  2002  (67  FR  36932). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  12.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

PSEG  Nuclear  LLC,  Docket  No.  50-354, 
Hope  Creek  Generating  Station,  Salem 
County,  New  Jersey 

Date  of  application  for  amendment: 
March  29,  2002. 

Brief  description  of  amendment:  The 
amendment  allows  the  use  of  the 
current  pressure-temperature  (P-T)  limit 
curves  through  Cycle  12.  The 
amendment  also  removes  notes  from  the 
Technical  Specifications  that  state  that 
the  curves  are  valid  for  32  effective  full 
power  years. 

Date  of  issuance:  August  13,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  60  days. 

Amendment  No.:  139. 

Facility  Operating  License  No.  NPF- 
57:  This  amendment  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  May  14,  2002  (67  FR  34491). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  13,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Southern  Nuclear  Operating  Company, 
Inc.,  et  al.  Docket  Nos.  50-424  and  50- 
425,  Vogtle  Electric  Generating  Plant, 
Units  1  and  2,  Burke  County,  Georgia 

Date  of  application  for  amendments: 
October  21,  2001,  as  supplemented  by 
letters  dated  February  11  and  May  27, 
2002. 

Brief  description  of  amendments:  The 
amendments  revised  the  Technical 
Specifications,  Table  3.3.1-1,  "Reactor 
Trip  System  Instrumentation"  and 
associated  Bases  B  3.3.1.  A  limit  or 
"clamp"  on  the  Overtemperature  Delta 
Temperature  reactor  trip  function 
addresses  design  issues  related  to  fuel 
rod  design  under  transient  conditions. 
In  addition,  editorial  revisions  to  bases 
B  3.3.1  are  included. 

Date  of  issuance:  August  9,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  127  &  105. 

Facility  Operating  License  Nos.  NPF- 
68  and  NPF-81 :  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  April  2,  2002  (67  FR  15608). 
The  supplements  dated  February  11, 
2002,  and  May  27,  2002,  provided 


clarifying  information  that  did  not 
change  the  scope  of  the  October  30, 
2001,  application  nor  the  Initial 
proposed  no  significant  hazards 
consideration  determination. 

The  Commission's  related  evaluation 
of  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  9,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

TXU  Generation  Company  LP,  Docket 
Nos.  50-445  nnd  50-446,  Comanche 
Peak  Steam  Electric  Station,  Unit  Nos. 
1  and  2,  Somervell  County,  Texas 

Date  of  amendment  request: 
December  26,  2001,  as  supplemented  by 
letters  dated  February  4  and  June  12, 
2002. 

Brief  description  of  amendments:  The 
amendments  revise  TS  5.5.16, 
"Containment  Leakage  Rate  Testing 
Program"  to  extend  the  10  CFR  Part  50, 
Appendix  J,  Type  A,  Containment 
Integrated  Leak  Rate  Test  date  for 
Comanche  Peak  Steam  Electric  Station, 
Units  1  and  2,  from  the  fall  of  2002  to 
December  2008  for  Unit  1,  and  fitJin  the 
fall  of  2006  to  December  2012  for  Unit 
2.  The  following  phrase  implements  this 
change  in  TS  5.5.16.a:  "  *  *  *  as 
modified  by  the  following  exception:  1. 
NEI 94-01—1995,  Section  9.2.3:  The 
first  Type  A  Test  performed  after  the 
December  7, 1993,  Type  A  Test  (Unit  1) 
and  the  December  1, 1997,  Type  A  Test 
(Unit  2)  shall  be  performed  no  later  than 
December  15,  2008  (Unit  1)  and 
December  9,  2012  (Unit  2)." 

Date  of  issuance:  August  15,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  Nos.:  98  and  98. 

Facility  Operating  License  Nos.  NPF- 
87  and  NPF-89:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  Federal 
Register:  February  5,  2002  (67  FR 
5340).  The  February  4  and  June  12, 
2002,  supplemental  letters  provided 
clarifying  information  that  did  not 
change  the  scope  of  the  original  Federal 
Register  notice  or  the  original  no 
significant  hazards  consideration 
determination. 

The  Commission's  related  evaluation 
■oi  the  amendments  is  contained  in  a 
Safety  Evaluation  dated  August  15, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dated  at  Rockville,  Maryland,  this  23rd  day 
of  August  2002. 
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For  the  Nuclear  Regulatory  Commission. 

John  A.  Zwolinski, 

Director,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-22197  Filed  8-30-02;  8:45  am] 

BILUNQ  CODE  7590-01-i> 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

September  12, 2002  Board  of  Directors 
Meeting 

Time  and  Date:  Thursday,  September 
12,  2002, 1:30  p.m.  (Open  Portion),  1:45 
p.m.  (Closed  Portion). 

Place:  Offices  of  thq  Corporation, 
Twelfth  Floor  Board  Room,  1100  New 
York  Avenue,  NW.,  Washington,  DC. 

Status:  Meeting  open  to  the  Public 
from  1:30  p.m.  to  1:45  p.m..  Closed 
portion  will  commence  at  1:45  p.m. 
(approx.). 

Matters  to  be  Considered: 

1.  President's  Report 

2.  Approval  of  May  22,  2002  Minutes 

(Open  Portion) 
Further  Matters  to  be  Considered: 
(Closed  to  the  Public  1:45  p.m.) 

1.  Proposed  FY  2004  Budget  Proposal 

and  Allocation  of  Retained  Earnings 

2.  Finance  Project  in  Russia,  Azerbaijan, 

Uzbekistan.  Kazakhstan,  and 
Ukraine 

3.  Finance  Project — Global 

4.  Approval  of  May  22,  2002  Minutes 

(Closed  Portion) 

5.  Pending  Major  Projects 

6.  Reports 

Contact  Person  for  Information: 
Information  on  the  meeting  may  be 
obtained  frt)m  Connie  M.  Downs  at  (202) 
336-8438. 

Dated:  August  29,  2002. 
Connie  M .  Downs, 

Corporate  Secretary,  Overseas  Private 
Investment  Corporation. 
[FR  Doc.  02-22524  Filed  8-29-02;  2:13  pm] 
BILUNG  COOE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Govenmient  in  the 
Svmshine  Act,  Public  Law  94-409,  that 
the  Securities  and  Exchange 
Commission  will  hold  the  following 
meeting  during  the  week  of  September 
2,  2002: 

A  Closed  Meeting  will  be  held  on  Tuesday, 
September  3.  2002,  at  10  a.m. 


Commissioner  Campos,  as  duty 
officer,  determined  that  no  earlier  notice 
thereof  was  possible. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B)  and  (10) 
and  17  CFR  200.402(a)(3),  (5),  (7),  (9)(ii) 
and  (10),  permit  consideration  of  the 
scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday, 
September  3,  2002,  will  be: 

Formal  orders  of  investigation; 

Institution  and  settlement  of  injunctive 
actions;  and 

Institution  and  settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  August  29.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22503  Filed  8-29-02;  11:37  am] 

BILUNG  COOE  801(H)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-h46419;  File  No.  SR-NASD- 
2002-109]  f 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  a  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Fees  for 
Nasdaq's  InterMarlcet 

August  27.  2002. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  8, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
the  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II, 
and  III  below,  which  Items  have  been 


prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to:  (i)  Modif\'  the 
execution  fees  for  Nasdaq  InterMarket 
trades  executed  through  ^e  Intermarket 
Trading  System  ("ITS")  and  Nasdaq's 
Computer  Assisted  Execution  System 
("CAES");  and  (ii)  establish  a  credit  for 
the  liquidity  provider  for  executions  via 
ITS  and  CAES. '  Nasdaq  will  implement 
the  proposed  rule  change  as  quickly  as 
practicable  following  approval.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics: 
proposed  deletions  are  in  brackets. 
***** 

7010.  System  Services 

{a)-(c)  No  change. 

(d)  Computer  Assisted  Execution 
Service. 

The  charges  to  be  paid  by  members 
receiving  the  Computer  Assisted 
Execution  Service  (CAES)  shall  consist 
of  a  fixed  service  charge  and  a  per  share 
transaction  charge  plus  equipment- 
related  charges. 

(1)  Service  Charges 

$100  per  month  for  each  market 
maker  terminal  receiving  CAES. 

(2)  Transaction  Charges 

(A)  [As  of  January  1.  1998,  $0.50  per 
execution]  $0,003  per  share  executed  up 
to  a  maximum  of  $75  per  execution 
shall  be  paid  by  an  order  entr>-  firm  or 
CAES  market  maker  that  enters  an  order 
into  CAES  that  is  executed  in  whole  or 
in  part,  and  $0,002  per  share  executed 
up  to  a  maximum  of  $50  per  execution 
shall  be  credited  to  the  CAES  market 
maker  that  executes  such  an  order.[*] 

(B)  [As  of  November  1.  1997,  $1.00 
per  commitment]  $0,002  per  share 
executed  up  to  a  maximum  of  $75  per 
execution  shall  be  paid  by  any  member 
that  sends  a  commitment  through  the 
ITS/CAES  linkage  to  buy  or  sell  a  listed 
security  that  is  executed  in  whole  or  in 
part,  and  $0,001  per  share  executed  up 
to  a  maximum  of  $35  per  execution 
shall  be  credited  to  a  member  that 
executes  such  an  order.[**] 


>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-». 


'On  lune  13.  2002,  the  NASD,  through  its 
subsidiar> .  Nasdaq,  filed  a  similar  propcsed  rule 
change  that  was  effective  upon  filing  pursuant  to 
Section  19(b)(3)(A)  of  the  Act.  15  L'.S.c;. 
78s(b)(3)(A).  See  Securities  Exchange  Act  Release 
No.  46153  duly  1.  2002),  67  FR  45164  duly  H.  2002) 
(SR-NASD-2602-68).  The  proposal  was  summarily 
abrogated  by  Commission  order  on  )uly  2.  2002.  See 
Securities  Exchange  Act  Release  No.  46159. 
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[*As  of  September  1,  2000,  a  CAES  market 
maker  that  receives  and  executes  a  CAES 
order  or  any  part  of  a  CAES  order  will  not 
be  required  to  pay  a  CAES  transaction 
charge.] 

|**As  of  September  1.  2000,  a  member  that 
receives  a  commitment  through  the  ITS/ 
CAES  linkage  to  buy  or  sell  a  security  that 
is  executed  in  whole  or  in  part  will  not  be 
required  to  pay  a  CAES  transaction  charge.] 

(e)-{r)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission. 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  basis  for,  the 
proposed  rule  change  and  discussed 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  FV  below.  Nasdaq  has  prepared 
summaries,  set  forth  below  in  Sections 
A,  B,  and  C,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq's  InterMarket  ("InterMarket") 
is  a  quotation,  communication,  and 
execution  system  that  allows  NASD 
members  to  trade  stocks  listed  on  the 
New  York  Stock  Exchange,  Inc. 
("NYSE")  and  the  American  Stock 
Exchange  LLC  ("Amex")."  The 
InterMarket  competes  with  regional 
exchanges  such  as  the  Chicago  Stock 
Exchange,  Inc.  ("CHX")  and  the 
Cincinnati  Stock  Exchange,  Inc.  ("CSE") 
for  retail  order  flow  in  stocks  listed  on 
the  NYSE  and  the  Amex.  The 
InterMarket  is  comprised  of  (1)  CAES,  a 
system  that  facilitates  the  execution  of 
trades  in  listed  securities  between 
NASD  members  that  participate  in  the 
InterMarket,  and  (2)  ITS,  a  system  that 
facilitates  the  execution  of  trades 
between  NASD  members  and  specialists 
on  the  floors  of  national  securities 
exchanges  that  trade  listed  securities.^ 

Nasdaq  proposes  to  modify  the  fee 
stnictiire  of  the  InterMarket  to 
encourage  market  participants  to 
provide  additional  liquidity  to  support 
executions  through  the  InterMarket  and 


*  Nasdaq's  InterMarket  formerly  was  referred  to  as 
Nasdaq's  Third  Market.  See  e.g..  Securities 
Exchange  Act  Release  No.  42907  (June  7.  2000),  65 
FR  37445  (June  14,  2000)  (SR-NASD-00-32). 

5  See  CAES/ITS  User  Guide,  at 
www.intennarket.nasdaqtmder.com.  for  further 
details. 


thereby  enhance  its  competitiveness. 
Specifically,  Nasdaq  will  replace  the 
current  CAES  execution  fee  of  $0.50 
with  a  per  share  execution  fee  of  $0,003, 
and  will  credit  $0,002  per  share  to  a 
member  whenever  it  provides  the 
liquidity  to  support  an  execution 
through  CAES  (i.e.,  sells  in  response  to 
a  buy  order,  or  buys  in  response  to  a  sell 
order).  The  maximum  fee  will  be 
capped  at  $75  per  execution,  and  the 
maximum  credit  will  be  capped  at  $50 
per  execution. 

Similarly,  Nasdaq  proposes  that  the 
current  ITS  execution  fee  of  $1.00  will 
be  replaced  with  a  per  share  execution 
fee  of  $0,002,  and  a  member  that 
provides  liquidity  to  support  an  ITS 
execution  will  receive  a  credit  of  $0,001 
per  share.  There  will  be  a  maximum  fee 
of  $75  per  execution,  and  a  maximum 
credit  of  $35  per  execution. 

The  proposed  fee  structure  is  similar 
to  the  structure  that  has  been  in  place 
for  Nasdaq's  SuperSOES  system  since 
November  2001  and  that  will  be  used 
for  Nasdaq's  SuperMontage  system 
when  it  is  launched  in  the  third  quarter 
012002.*^ 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  section 
15A{b)(5)  of  the  Act,^  which  requires 
that  the  rules  of  the  NASD  provide  for 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among 
members  and  issuers  and  other  persons 
using  any  facility  or  system  which  the 
NASD  operates  or  controls,  and  section 
15A(b)(6)  of  the  Act,«  which  requires 
that  the  rules  are  not  designed  to  permit 
unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 
Nasdaq  believes  that  the  proposed 
transaction  execution  fees  will  be 
imposed  equally  on  members  that  use 
the  InterMarket  to  place  orders,  whereas 
the  proposed  credits  will  be  available  to 
all  members  that  enhance  the  viability 
of  the  InterMarket  by  providing 
liquidity  to  support  executions. 
Moreover,  Nasdaq  believes  that  the  level 
of  the  fees  and  credits  are  reasonable 
because  its  revenues  from  a  given  level 
of  transaction  activity  under  the  new  fee 
structure  will  be  lower  than  its  revenues 
from  the  same  level  of  transaction 
activity  under  the  prior  fee  structure. 


"  See  Securities  Exchange  Act  Release.Nos.  44910 
(October  5.  2001),  66  FR  52167  (October  12.  2001) 
(SR-NAS[)-2001-67);  and  45906  (May  10.  2002),  67 
FR  34965  (May  16,  2002)  (SR-NASD-2002-44). 

'15U.S.C.  78o-3(b)(5). 

"15U.S.C.  78o-3(b)(6). 


B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  not  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  die  Act. 

C  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Nasdaq  has  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  EflTectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifdi  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  emy  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room. 

Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  AU 
submissions  should  refer  to  File  No. 
SR-NASD-2002-109  in  the  caption 
above  and  should  be  submitted  by 
September  24,  2002. 
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For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority,'* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc,  02-22343  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  B010-01-P 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46407;  File  No.  SR-Phlx- 
2002-17] 

Self-Regulatory  Organizatlona;  Notice 
of  FUing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1, 2,  and  3  Thereto 
by  the  Philadelphia  Stock  Exchange, 
Inc.  Relating  to  Participation  Rights  in 
Trades  Invoh/Ing  Crossing,  Facilitation, 
and  Solicited  Orders 

August  23.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),^  and  Ride  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  March  18, 
2002,  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phlx"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  ID  below,  which  Items 
have  been  prepared  by  Phbc.  On  May  2, 
2002,  July  24,  2002,  and  August  20, 
2002,  Phbc  submitted  Amendment  Nos. 
1,2,  and  3  to  the  proposed  rule  change, 
respectively.  3  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  adopt 
Commentary  .02  to  Phlx  Rule  1064, 
Crossing,  Facilitation  and  Solicited 
Orders,  governing  the  crossing  of  equity 
option  orders  by  floor  brokers,  to  give 
the  member  firm  from  which  an  order 
originates  a  participation  right  in  trades 
that  are  proposed  to  be  crossed  in 


9  17  CFR-200.30-3(a){12). 
nsU.S.C,  78s(b)(1)• 
217CFR240.19b-4. 

3  See  letters  from  Richard  S.  Rudolph,  Director 
and  Counsel,  Phlx,  to  Nancy  J.  Sanow,  Assistant 
Director,  Division  of  Market  Regulation 
("Division"),  Commission,  dated  May  1.  2002 
(Amendment  No,  1);  and  to  Ira  Brandriss,  Special 
Counsel,  Division,  Commission,  dated  July  23, 
2002,  and  August  19,  2002  (Amendment  Nos.  2  and 
3).  The  proposal  was  originally  filed  to  be 
immediately  effective  pursuant  to  Section 
19(b)(3)(A)  of  the  Act.  In  Amendment  No.  1,  Phlx 
changed  its  status  to  a  proposal  filed  pursuant  to 
Section  19(b)(2)  of  the  Act  and  requested 
accelerated  effectiveness.  The  changes  made  by 
Amendment  Nos.  2  and  3  have  been  incorporated 
into  this  notice. 


certain  circumstances.  The  Exchange 
further  proposes  to  adopt  Commentary 
.03  to  Phlx  Rule  1064,  setting  forth  a 
general  requirement  that  a  member  or 
member  organization  facilitating  a 
customer  order  pursuant  to  this  rule 
shall  disclose  all  securities  that  are 
components  of  the  customer  order 
which  is  subject  to  facilitation  before 
requesting  bids  and  offers  for  the 
execution  of  all  components  of  the 
order. 

The  text  of  the  proposed  rule  change 
follows.  Additions  are  italicized. 


Crossing,  Facilitation  and  Solicited 
Orders 

Rule  1064.  (a)-(d)  No  change. 
Commentary: 

.01.  No  change. 

.02.  Firm  Participation  Guarantees,  (i) 
Notwithstanding  the  provisions  of 
paragraphs  (a)  and  (b)  of  this  Rule, 
when  a  Floor  Broker  holds  an  equity 
option  order  of  the  eligible  order  size  or 
greater  ("original  order"),  the  Floor 
Broker  is  entitled  to  cross  a  certain 
percentage  of  the  original  order  with 
other  orders  that  he  is  holding  or  in  the 
case  of  a  customer  order,  with  a 
facilitation  order  of  the  originating  firm 
(i.e.,  the  firm  from  which  the  original 
customer  order  originated). 

(ii)  The  Options  Committee  may 
determine,  on  an  option  by  option  basis, 
the  eligible  size  for  an  order  that  may  be 
transacted  pursuant  to  this 
Commentary,  however,  the  eligible  order 
size  may  not  be  less  than  500  contracts. 
Orders  for  less  than  500  contracts  may 
be  crossed  pursuant  to  this  rule  but  are 
not  subject  to  subsection  (Hi)  below 
pertaining  to  participation  guarantees. 
In  accordance  with  his  responsibilities 
for  due  diligence,  a  Floor  Broker 
representing  an  order  of  the  eligible 
order  size  or  greater  which  he  wishes  to 
cross  shall  request  bids  and  offers  for 
such  option  series  and  make  all  persons 
in  the  trading  crowd  aware  of  his 
request.  In  determining  whether  an 
order  satisfies  the  eligible  order  size 
requirement,  any  multi-part  or  spread 
Older  must  contain  one  leg  alone  which 
is  for  the  eligible  order  size  or  greater. 
If  the  same  member  organization  is  the 
originating  firm  and  also  the  specialist 
for  the  particular  class  of  options  to 
which  the  order  relates,  then  the 
specialist  is  not  entitled  to  any 
Enhanced  Specialist  Participation  with 
respect  to  the  particular  cross 
transaction. 

(iii)The  percentage  of  the  order  which 
a  Floor  Broker  is  entitled  to  cross,  after 
all  public  customer  orders  that  were  (1) 
on  the  limit  order  book  and  then  (2) 


represented  in  the  trading  crowd  at  the 
time  the  market  was  established  have 
been  satisfied,  is  determined  as  follows: 
(A)  20%  of  the  remaining  contracts  in 
the  order  if  the  order  is  traded  at  the 
best  bid  or  offer  given  by  the  crowd  in 
response  to  the  Floor  Broker's  initial 
request  for  a  market;  or  (B)  40%  of  the 
remaining  contracts  in  the  order  if  the 
order  is  traded  between  the  best  bid  or 
offer  given  by  the  crowd  in  response  to 
the  Floor  Broker's  initial  request  for  a 
market. 

(iv)  When  crossing  an  order  pursuant 
to  this  Commentary,  a  Floor  Broker 
must  disclose  on  its  order  ticket  for  any 
order  which  is  subject  to  crossing,  all  of 
the  terms  of  such  order,  including  any 
contingency  involving,  and  all  related 
transactions  in,  either  options  or 
underlying  or  related  securities.  The 
Floor  Broker  must  disclose  all  securities 
that  are  components  of  the  customer 
order  which  is  subject  to  crossing  before 
requesting  bids  and  offers  for  the 
execution  of  all  components  of  the 
order. 

(v)  Once  the  trading  crowd  has 
provided  a  quote,  it  will  remain  in  effect 
until:  (A)  A  reasonable  amount  of  time 
has  passed,  or  (B)  there  is  a  significant 
change  in  the  price  of  the  underlying 
security,  or  (C)  the  market  given  in 
response  to  the  request  has  been 
improved.  In  the  case  of  a  dispute,  the 
term  "significant  change"  will  be 
interpreted  on  a  case-by-case  basis  by 
two  Floor  Officials  based  upon  the 
extent  of  the  recent  trading  in  the  option 
and  in  the  underlying  security,  and  any 
other  relevant  factors. 

(vi)  If  a  trade  pursuant  to  this 
Commentary  occurs  when  the  specialist 
is  on  parity  with  one  or  more  controlled 
accounts,  then  the  Enhanced  Specialist 
Participation  which  is  established 
pursuant  to  Exchange  Rule  1014(g)(ii)- 
(iv)  shall  apply  only  to  the  number  of 
contracts  remaining  after  the  following 
orders  have  been  satisfied:  those  public 
customer  orders  which  trade  ahead  of 
the  cross  transaction,  and  any  portion  of 
an  order  being  crossed  against  the 
original  order  being  represented  by  the 
Floor  Broker.  The  Enhanced  Specialist 
Participation  may  only  be  20%  of  the 
original  order  after  customer  orders 
have  been  executed  for  orders  crossed 
pursuant  to  this  paragraph  unless  the 
Floor  Broker  has  chosen  to  cross  less 
than  its  20%  entitlement,  in  which  case 
the  Enhanced  Specialist  Participation 
will  be  a  percentage  that  combined  with 
the  percentage  the  firm  crossed  is  no 
more  than  40%  of  the  original  order.  If 
the  trade  occurs  at  a  price  other  than 
the  specialist's  disseminated  bid  or 
offer,  the  specialist  is  entitled  to  no 
guaranteed  participation. 
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(vii)  The  members  of  the  trading 
crowd  who  established  the  market  will 
have  priptity  over  all  other  orders  that 
were  not  represented  in  the  trading 
crowd  at  the  time  that  the  market  was 
established  (but  not  over  customer 
orders  on  the  book)  and  will  maintain 
priority  over  such  orders  except  for 
orders  that  improve  upon  the  market.  A 
Floor  Broker  who  is  holding  a  customer 
order  and  either  a  facilitation  or 
solicited  order  and  who  makes  a  request 
for  a  market  will  be  deemed  to  be 
representing  both  the  customer  order 
and  either  the  facilitation  order  or 
solicited  order,  so  that  the  customer 
order  and  the  facilitation  order  or 
solicited  order  will  also  have  priority 
over  all  other  orders  that  were  not  being 
represented  in  the  trading  crowd  at  the 
time  the  market  was  established. 

(viii)  Nothing  in  this  paragraph  is 
intended  to  prohibit  a  Floor  Broker  or  a 
specialist  from  trading  more  than  their 
percentage  entitlements  if  the  other 
members  of  the  trading  crowd  do  not 
choose  to  trade  the  remaining  portion  of 
the  order. 

(ix)  A  Floor  Broker  may  not  cross  an 
order  that  he  is  holding  with  an  order 
from  a  Registered  Options  Trader  that  is 
then  in  the  trading  crowd. 

(x)  Spread,  straddle,  combination  or 
hedge  orders,  as  defined  in  Exchange 
Rule  1066,  on  opposite  sides  of  the 
market  may  be  crossed,  provided  that 
the  Floor  Broker  holding  such  orders 
proceeds  in  the  manner  described  in 
paragraphs  (a)  or  (b)  of  this  Rule  as 
appropriate.  Members  may  not  prevent 
a  spread,  straddle,  stock-option,  or 
combination  cross  from  being 
completed  by  giving  a  competing  bid  or 
offer  for  one  component  of  such  order. 
In  determining  whether  an  order 
satisfies  the  eligible  order  size 
requirement,  any  multi-part  or  spread 
order  must  contain  one  leg  which, 
standing  alone,  is  for  the  eligible  order 
size  or  greater. 

.03  A  member  or  member 
organization  facilitating  a  customer 
order  pursuant  to  this  rule  shall  disclose 
all  securities  that  are  components  of  the 
customer  order  which  is  subject  to 
facilitation  before  requesting  bids  and 
offers  for  the  execution  of  all 
components  of  the  order. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of,  and  basis  for, 
the  proposed  rule  change,  as  amended, 
and  discussed  any  comments  it  received 


on  the  proposed  rule  change.  The  text 
of  these  statements  may  be  examined  at 
the  places  specified  in  Item  IV  below. 
The  Exchange  has  prepared  summaries, 
set  forth  in  Sections  A,  B,  and  C  below, 
of  the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu-pose 

The  purpose  of  the  proposed  rule 
change  is  to  give  the  member  firm  from 
which  an  order  originates  ("originating 
firm")  a  participation  right  in  trades  that 
are  proposed  to  be  crossed  in  certain 
circumstances,  similar  to  existing  rules 
on  other  options  exchanges.* 

Exchange  Rule  1064  sets  forth  the 
procedures  by  which  a  floor  broker 
holding  a  customer  order  ("original 
order")  may  cross  it  with  either  another 
customer  order  ^  or  orders  from  the 
same  originating  firm,  or  a  contra  side 
order  provided  by  the  originating  firm 
from  its  own  proprietary  account 
("facilitation  order").^ 

Currently,  under  Exchange  Rule 
1064(a)  and  (b),  a  floor  broker  seeking  to 
cross  buy  and  sell  orders  for  the  same 
options  series  must  first  bring  the 
transaction  to  the  trading  floor  and 
request  markets  from  the  trading  crowd 
for  all  components  of  the  order.  After 
providing  the  crowd  with  the 
opportunity  to  make  such  markets,  the 
floor  broker  must  announce  that  he 
holds  an  order  subject  to  crossing  or 
facilitation,  and  then  must  propose  a 
price  at  which  to  cross  the  original  order 
that  improves  upon  the  price  provided 
by  the  crowd.  However,  before  the  floor 
broker  can  effect  the  cross,  the  market 
makers  in  the  crowd  are  given  the 
opportunity  to  take  all  or  part  of  the 
transaction  at  the  proposed  price. 

Under  these  rules,  if  the  crowd  does 
not  want  to  participate  in  the  trade,  the 
floor  broker  may  proceed  with  the  cross. 
If  the  crowd  wants  to  participate  in  part 
of  the  order,  however,  the  crowd  has 
priority  and  the  floor  broker  may  cross 
only  that  amount  remaining  after  the 
crowd  has  taken  its  portion.  If  the  crowd 
wants  to  participate  in  the  entire  order, 
the  floor  broker  will  not  be  able  to  cross 
or  facilitate  any  part  of  the  order. 

The  proposed  rule  change,  adding 
new  Commentary  .02  to  Exchange  Rule 
1064,  would  apply  to  transactions  in 


equity  options,  and  would  initially 
apply  to  customer  orders  of  a  minimum 
size  of  500  contracts.^  The  Options 
Committee  may  determine,  on  an  option 
by  option  basis,  the  eligible  size  for  an 
order  that  may  be  transacted  pursuant  to 
the  proposal;  however,  the  eligible  order 
size  may  not  be  less  than  500  contracts.^ 

The  proposed  rule  change  would 
entitle  the  floor  broker,  under  certain 
conditions,  to  cross  a  specified 
percentage  of  the  original  order  on 
behalf  of  the  originating  firm,  before 
Registered  Options  Traders  ("ROTs")  in 
the  crowd  can  participate  in  the 
transaction.  The  percentage  of  the  floor 
broker's  guarantee  would  depend  upon 
whether  the  price  at  which  the  order  is 
ultimately  traded  is  at  the  crowd's  best 
bid  or  offer  in  response  to  the  floor 
broker's  initial  request,  or  at  an 
improved  price. 

The  proposed  rule  change  provides 
that,  where  the  floor  broker  proposes  the 
cross  at  a  price  that  improves  the 
crowd's  market,  and  the  crowd  then 
wants  to  take  part  in  some  or  all  of  the 
order  at  the  improved  price,  the  floor 
broker  would  be  entitled  to  cross  40% 
of  the  contracts  before  the  crowd  could 
participate  in  the  transaction.  For 
example,  if  the  market  provided  by  the 
crowd  in  response  to  a  floor  broker's 
request  for  a  market  in  a- particular 
option  series  is  1.00-1.15,  and  a 
crossing  transaction  for  500  contracts 
pursuant  to  the  proposed  rule  takes 
place  at  the  improved  price  of  1.10  (after 
public  customer  orders  have  been 
satisfied),  the  floor  broker  would  be 
entitled  to  cross  200  contracts  (40%  of 
500)  at  1.10. 

Under  the  proposal,  and 
distinguished  from  current  Phlx  Rule 
1064,  the  floor  broker  would  be  granted 
a  right  to  cross  even  at  a  price  that  does 
not  improve  upon  the  best  bid  or  offer 
provided  by  the  crowd  in  response  to 
his  initial  request  for  a  market.  The 
proposed  rule  change  provides  that 
where  the  trade  takes  place  at  the 
market  provided  by  the  crowd  (which 
could  include  the  Exchange's 
disseminated  market  determined  by 
Auto-Quote,**  or  specialized  quote 


■*  See.  e.g..  Chicago  Board  Options  Exchange,  Inc. 
Rule  6.74(d).  American  Stock  Exchange  LLC  Rule 
950(d).  Commentary  .02,  and  Pacific  Exchange.  Inc. 
Rule  6.47(b). 

5  See  Exchange  Rule  1064(a). 

"  See  Exchange  Rule  1064(b). 


'  See  Amendment  No.  2,  clarifying  that  the 
proposal  would  include  facilitation  of  all  customer 
orders,  not  only  public  customer  orders. 

"  For  instance,  the  Options  Committee  may 
determine,  in  administering  this  proposed  rule,  to 
limit  its  application  to  orders  of  1,000  contracts  or 
more;  similarly,  the  Options  Committee  may 
determine  to  establish  different  minimum  sizes  for 
different  options.  However,  a  proposed  rule  change 
would  be  required  to  permit  the  application  of  this 
rule  to  orders  for  a  size  of  less  than  SOO  contracts. 

^  Auto-Quote  is  the  Exchange's  electronic  options 
pricing  system,  which  enables  specialists  to 
automatically  monitor  and  instantly  update 
quotations.  See  Exchange  Rule  1080,  Commentary 
.01(a). 
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feed  ^o  in  the  event  that  no  crowd 
participant  responds  to  the  floor 
broker's  request  for  a  market "),  all 
public  customer  orders  on  the  book  and 
those  represented  in  the.  trading  crowd 
at  the  time  the  market  was  established 
must  first  be  satisfied.  Once  these  public 
customer  orders  are  satisfied,  the  floor 
broker  would  be  entitled  to  cross  20% 
of  the  contracts  remaining  in  the 
original  order.  To  continue  with  the 
above  example,  if  the  market  provided 
by  the  crowd  in  response  to  a  floor 
broker's  request  for  a  particular  option 
series  is  1 .00-1 .15,  and  a  crossing 
transaction  for  500  contracts  pursuant  to 
the  proposed  rule  takes  place  at  1.00 
(after  public  customer  orders  have  been 
satisfied),  the  floor  broker  would  be 
entitled  to  cross  100  contracts  (20%  of 
500)  at  1.00. 

The  proposed  rule  would  provide 
that,  once  the  trading  crowd  has 
provided  a  market,  that  market  will 
remain  in  effect  imtil  a  reasonable 
amoimt  of  time  has  passed,  a  significant 
change  has  occurred  in  the  price  of  the 
underlying  security  of  the  option,  or  the 
market  is  improved.  In  case  of  a  dispute, 
"significant  change"  would  be 
determined  on  a  case-by-case  basis  by 
two  Floor  Officials,  based  upon  the 
extent  of  recent  trading  in  the  option 
and  the  underlying  security  and  any 
other  relevant  factor.  The  Phlx  states 
that  the  purpose  of  this  provision  is  to 
ensure  that  the  trading  crowd  is  given 
an  adequate  opportimity  to  participate 
in  the  crossing  transaction  if  it  is  not 
consummated  immediately  upon  the 
floor  broker's  receipt  of  the  crowd 
market. 

In  the  case  of  a  complex  order  such 
as  a  spread  or  straddle,  the  proposed 
rule  would  require  that  at  least  one  leg 
of  such  an  order,  standing  alone,  would 
need  to  meet  the  eligible  size 
requirement  to  qualify  for  the  provisions 
of  the  proposed  rule  change.  Thus,  the 
aggregate  size  of  all  components  of  such 
an  order  would  not  be  sufficient  to 
qualify  for  the  provisions  of  the 
proposed  rule  change  unless  one  leg  of 
the  order  is  for  the  minimum  size.  The 
proposed  rule  change  would  provide 
that  Members  who  wish  to  prevent  a 
complex  order  fi-om  being  crossed  imder 
the  Commentary  must  bid  or  offer  for  all 


i°A  specialist  may  separately  employ  its  own 
pricing  models,  by  establishing  a  specialized 
interface  with  AUTOM  known  as  a  specialized 
quote  feed,  thus  by-passing  the  Exchange's  Auto- 
Quote  System.  See  Exchange  Rule  1080, 
Conunentary  .01(c). 

"The  Exchange's  disseminated  market  (whether 
by  Auto-Quote  or  specialized  quote  feed)  is  deemed 
to  represent  the  quotations  of  all  Registered  Options 
Traders  ("ROTs")  in  that  option  unless  an  ROT  has 
expressly  indicated  otherwise  in  a  clear  and  audible 
maimer.  See  id. 


components  of  the  complex  order,  and 
may  not  prevent  a  spread,  straddle, 
stock-option,  or  combination  cross  from 
being  completed  by  giving  a  competing 
bid  or  offer  for  one  component  of  such 
order.  In  determining  whether  an  order 
satisfies  the  eligible  order  size 
requirement,  any  multi-part  or  spread 
order  would  be  required  to  contain  one 
leg  which,  standing  alone,  is  for  the 
eligible  order  size  or  greater. 

The  floor  broker  would  be  required  to 
disclose  on  the  order  ticket  for  any  order 
subject  to  crossing  all  terms  of  the  order, 
including  any  contingency  involving, 
and  all  related  transactions  in,  either 
options  or  underlying  or  related 
securities.  The  floor  broker  would  be 
required  to  disclose  all  securities  that 
are  components  of  the  customer  order 
which  is  subject  to  crossing  before 
requesting  bids  and  offers  for  the 
execution  of  all  components  of  the 
order. '2  The  Phlx  states  that  the  purpose 
of  this  provision  is  to  eliminate  any 
actual  or  perceived  advantage  that  an 
originating  firm  may  have  over  the 
trading  crowd,  since  the  originating  firm 
(and  its  floor  broker)  would  know  the 
actual  bid  or  offer  price  of  the  customer 
order  it  represents  prior  to  requesting 
markets  from  the  crowd  under  the 
proposal. 

If  the  same  member  organization  of 
the  Exchange  is  both  the  originating 
firm  and  the  specialist  for  the  option  in 
which  the  transaction  takes  place,  and 
the  floor  broker  acting  on  behalf  of  the 
originating  firm  crosses  or  facilitates 
under  the  proposed  rule,  the  specialist 
would  not  be  entitled  to  the  Enhanced*^ 
Specialist  Participation  with  respect  to 
the  particular  cross  transaction. 

However,  if  the  specialist  is  not  the 
same  member  organization  as  the 
originating  firm,  and  the  trade  takes 
place  at  the  specialist's  disseminated 
bid  or  offer  when  the  specialist  is  on 
parity  with  one  or  more  controlled 
accounts,  the  specialist  would  be 
entitled  to  participate  in  a  percentage  of 
the  contracts  remaining  after  public 
customer  orders  have  been  executed  and 
the  originating  firm's  crossing  rights 
have  been  exercised.  The  percentage 
that  the  specialist  would  receive  is 
determined  by  reference  to  the 
Enhanced  Specialist  Participation 
established  pursuant  to  Phlx  Rule 
1014(g)(ii)-(iv),"  subject  to  limitation. 

If  the  floor  broker  crosses  the  full  20% 
of  the  originating  firm's  entitlement,  the 
number  of  contracts  guaranteed  to  the 


■^Telephone  conversation  between  Richard  S. 
Rudolph.  Director  and  Counsel,  Phlx,  and  Ira 
Brandriss,  Special  Counsel,  and  Frank  N.  Genco, 
Attorney,  Division,  Commission,  August  22.  2002. 

■3  See  Amendment  No.  3. 


specialist  could  not  exceed  20%  of  the 
remainder  of  the  order  after  the 
originating  firm  has  taken  its  share.  For 
example,  if  the  crossing  order  is  for  500 
contracts,  and  the  floor  broker  crosses 
100  (20%  of  500)  on  the  specialist" s  bid 
or  offer,  the  specialist  would  be  entitled 
to  receive  a  maximum  of  100  contracts 
(20%  of  500). 

If  the  floor  broker  does  not  cross  20%. 
the  specialist  may  be  entitled  to  receive 
more  contracts,  but  in  no  case  would  the 
specialist  be  guaranteed  a  percentage 
that,  when  combined  with  the 
percentage  crossed  by  the  floor  broker, 
exceeds  40%  of  the  original  order  (after 
relevant  public  customer  orders  have 
been  satisfied).  For  example,  if  the 
crossing  order  is  for  500  contracts,  and 
the  floor  broker  crosses  50  contracts 
(10%  of  500)  on  the  specialist's  bid  or 
offer,  the  specialist  would  be  entitled  to 
receive  a  maximum  of  150  contracts 
(30%  of  500).  In  this  example,  the 
specialist's  participation,  when 
combined  with  the  floor  broker's 
participation,  does  not  exceed  40%  of 
the  order,  or  200  contracts  (50+150  = 
200).  Nothing  in  this  proposal,  however, 
would  prohibit  specialists  from  trading 
more  than  their  percentage  entitlements 
if  the  other  members  of  the  trading 
crowd  do  not  choose  to  trade  with  the 
remainder  of  the  order.  If  the  trade  takes 
place  at  a  price  other  than  that  of  the 
specialist's  disseminated  bid  or  offer, 
the  specialist  would  not  be  entitled  to 
any  guaranteed  participation. 

A  Floor  Broker  would  not  be  able  to 
cross  an  order  that  he  is  holding  with  an 
order  from  a  ROT  that  is  then  in  the 
trading  crowd.  The  Phlx  states  that  this 
provision  is  intended  to  prevent  the 
situation  in  which  such  ROT  would 
have  his/her  interest  represented  by  two 
different  crowd  participants  (him/ 
herself  and  the  Floor  Broker)  at  the  same 
time.i* 

The  proposed  rule  change  also 
provides  that  the  members  of  the  crowd 
who  establish  the  market  in  response  to 
the  floor  broker's  initial  request  would 
have  priority  over  all  other  orders  that 
were  not  represented  in  the  crowd  at  the 
time  that  market  was  established  (but 
not  over  customer  orders  on  the  book), 
except  for  orders  that  improve  upon 
those  quotes.  Further,  a  floor  broker 
holding  a  customer  order  and  either  a 
facilitation  order  or  a  solicited  order  and 
who  makes  a  request  for  a  market  would 
be  deemed  to  be  representing  both  the 
customer  order  and  either  the 
facilitation  order  or  solicited  order,  so 
that  the  customer  order,  and  the 
facilitation  or  solicited  order  would  also 
have  priority  over  all  other  orders  that 


'*  See  Amendment  No.  3. 
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were  not  being  represented  in  the 
trading  crowd  at  the  time  the  market 
was  established.'^ 

Proposed  Commentary  .03  would 
require  a  member  or  member 
organization  facilitating  a  customer 
order  pursuant  to  Rule  1064  to  disclose 
all  securities  that  are  components  of  the 
customer  order  which  is  subject  to 
facilitation  before  requesting  bids  and 
offers  for  the  execution  of  all 
components  of  the  order.  The  Phlx 
states  that  the  purpose  of  this  business- 
related  provision  is  to  avoid  the 
situation  in  which  a  facilitating  floor 
broker  representing  a  firm  and  customer 
order  enters  a  crowd  and  establishes  the 
firm's  own  contra-side  bid  (in  the  case 
of  the  customer  selling)  or  offer  (in  the 
case  of  a  customer  buying)  before 
disclosing  the  customer's  bid  or  offer  to 
the  crowd.  The  PhLx  states  that 
otherwise  the  floor  broker  would 
establish  priority  before  the  crowd  is 
made  aware  of  the  terms  of  the 
customer's  order.  If  the  customer  order 
is  disclosed  first,  however,  the  crowd 
may  be  more  likely  to  bid  or  offer 
competitively  as  contra  side  to  that 
customer's  order,  thus  benefiting  the 
customer."'  The  Exchange's  Options 
Committee  determined  that  informing 
the  trading  crowd  of  the  customer 
component  of  the  order  first  is  fairer 
overall,  because  the  contra-side  is  often 
merely  a  facilitation  or  response  to  that 
order. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change,  as  amended,  is 
consistent  with  Section  6(b)  of  the 
Act,'"  in  general,  and  furthers  the 
objectives  of  Section  6(b)(5)  of  the  Act,'" 
in  particular,  in  that  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect  the 
investors  and  the  public  interest  bv 
providing  incentives  for  crowd 
participants  to  quote  competitively,  and 
by  making  the  Exchange  more 
competitive  by  providing  incentive  to 
order  flow  providers  to  bring  order  flow 
to  the  Exchange.  The  Exchange  believes 


'5  See  Amendment  No.  2. 

'"See  Amendment  No.  3.  Commentary  .o;t  would 
apply  to  the  entire  facilitation  cross  provision  of 
Phlx  Rule  1064.  and  is  intended  to  require,  aiiionu 
other  things,  that  the  Floor  Broker  make  the  crowd 
aware  of  which  side  of  the  crossing  transaction  |i  f ., 
buy  or  sell)  is  the  customer  order.  Telephone 
conversation  between  Richard  S.  Rudolph.  Director 
and  Counsel,  Phlx.  and  Ira  Brandriss.  Special 
Counsel,  and  Frank  N.  Genco.  Attorney.  Division. 
Commission.  August  21.  2002. 

''15U.S.C.  78f(b). 

'"15U.S.C.  78f(b)(5). 


that  the  proposed  rule  change  will  result 
in  tighter  spreads,  and  thus  benefit 
customers  whose  orders  are  subject  to 
the  new  crossing  rule.  The  Exchange 
further  believes  that  allowing  order  flow 
providers  a  participation  guarantee 
should  provide  incentive  for  such  order 
flow  providers  to  bring  their  order  flow 
to  the  Exchange,  making  the  Exchange 
a  more  competitive  marketplace. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change,  as  amended, 
will  impose  any  inappropriate  burden 
on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change,  as  amended. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  as  amended;  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change,  as  amended,  that  are  filed 
with  the  Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 


available  for  inspection  and  copying  at 
the  principal  offices  of  the  Exchange. 
All  submissions  should  refer  to  File  No. 
SR-Phlx-2002-17  and  should  be 
submitted  by  September  24,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-22342  Filed  8-30-02;  8:45  am] 
BILLING  CODE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  Xf3438] 

State  of  California  (Corrected  Copy) 

San  Diego  County  and  the  contiguous 
counties  of  Imperial,  Orange  and 
Riverside  in  the  State  of  California 
constitute  a  disaster  area  as  a  result  of 
a  wildfire  that  occurred  on  July  29,  2002 
and  continued  until  the  wildfire  was 
contained  on  August  12,  2002.  The 
wildfire  occurred  in  the  Banner  Grade 
area  of  San  Diego  County  and  consumed 
65,000  acres,  destroying  owner 
occupied  homes,  outbuildings  and 
vehicles.  Applications  for  loans  for 
physical  damage  as  a  result  of  this 
disaster  may  be  filed  until  the  close  of 
business  on  October  21,  2002  and  for 
economic  injury  until  the  close  of 
business  on  May  22,  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration,  Disaster  Area  4  Office, 
PO  Box  13795,  Sacramento,  CA  95853- 
4795. 

The  interest  rates  are: 

!  Percent 


For  Physical  Damage: 

Homeowners   with   credit   avail- 

able elsewhere  

6  625 

Homeowners  without  credit  avail- 

able elsewhere  

3.312 

Businesses  with  credit  available 

elsewhere  

7.000 

Businesses  and  non-profit  orga- 

nizations without  credit  avail- 

able elsewhere  

3500 

Others  (including  non-profit  orga- 

nizations) with  credit  available 

elsewhere  

6.375 

For  Economic  Injury: 

Businesses   and    small    agricul- 

tural     cooperatives      without 

credit  available  elsewhere 

3.500 

The  number  assigned  to  this  disaster 
for  physical  damage  is  343805  and  for 
economic  damage  is  9Q9300. 

(Catalog  of  Federal  Domestic  Assistemce 
Program  Nos.  59002  and  59008.) 


'"17  CFR  200.30-3(a)(12). 
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Dated:  August  22,  2002. 
Hector  V.  Barreto, 

Administrator. 

[FR  Doc.  02-22348  Filed  8-30-02;  8:45  am] 

BILLING  COOE  a02S-01-P 

SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9R02] 

Commonwealth  of  Pennsylvania 

Allegheny  Coxmty  and  the  contiguous 
counties  of  Armstrong,  Beaver,  Butlw, 
Washington  and  Westmoreland  in  the 
Commonwealth  of  Pennsylvania 
constitute  an  economic  injury  disaster 
loan  area  as  a  result  of  a  severe  storm 
(macro  burst)  and  heavy  rains  that 
.  occurred  on  May  31,  2002,  The  storms 
produced  strong  winds  and  caused 
serious  damages  to  a  number  of 
commercial  buildings  in  the  City  of 
Pittsburgh  and  the  surrounding 
conununities.  Eligible  small  businesses 
and  small  agricultural  cooperatives 
without  credit  available  elsewhere  may 
file  applications  for  economic  injury 
assistance  as  a  result  of  this  disaster 
until  the  close  of  business  on  May  23, 
2003  at  the  address  listed  below  or  other 
locally  announced  locations:  Small 
Business  Administration,  Disaster  Area 
1  Office,  360  Rainbow  Blvd.,  South  3rd 
Floor,  Niagara  Falls.  NY  14303. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 
•    Tne  number  assigned  for  economic 
injiuy  for  this  disaster  is  9R0200  for 
Pennsylvania. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002.) 

Dated:  August  22,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-22347  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  802S-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  41 15] 

Advisory  Committse  on  Labor 
Diplomacy;  Meeting 

The  Advisory  Committee  on  Labor 
Diplomacy  (ACLD)  will  hold  a  meeting 
from  9  a.m.  to  12  noon  on  September  18, 
2002,  in  room  1406,  U.S.  Department  of 
State,  2201  C  Street,  NW.,  Washington, 
DC  20520.  Paula  Dobriansky,  Under 
Secretary  of  State  for  Global  Affairs,  will 
make  welcoming  remarks.  Lome  Craner, 
Assistant  Secretary  of  State  for 
Democracy,  Hiunan  Rights  and  Labor 
Affairs  will  also  attend.  Committee 


Chairman  Thomas  Donahue,  former 
President  of  the  AFL-CIO,  will  chair  the 
meeting. 

The  ACLD  is  comprised  of  prominent 
persons  with  expertise  in  the  area  of 
international  labor  policy  and  labor 
diplomacy.  The  ACLD  advises  the 
Secretary  of  State  and  the  President  on 
the  resoiuces  and  policies  necessary  to 
implement  labor  diplomacy  programs 
efficiently,  effectively  and  in  a  maimer 
that  ensures  U.S.  leadership  in 
promoting  the  objectives  and  ideals  of 
U.S.  labor  policies  in  the  21st  century. 
The  ACLD  makes  recommendations  on 
how  to  strengthen  the  Department  of 
State's  ability  to  respond  to  the  many 
challenges  facing  the  United  States  and 
the  federal  government  in  international 
labor  matters.  These  challenges  include 
the  protection  of  worker  rights,  the 
elimination  of  exploitative  child  labor, 
and  the  prevention  of  abusive  working 
conditions. 

The  agenda  for  the  September  18 
meeting  includes:  discussion  of  the 
interagency  process  on  international 
labor  policy  formulation, 
implementation  of  the 
recoimnendations  of  the  Committee's 
first  report  on  U.S.  labor  diplomacy, 
reactions  to  the  Committee's  second 
report,  and  options  for  the  Committee's 
agenda  for  the  coming  year. 

Members  of  the  public  are  welcome  to 
attend  the  meeting  as  seating  capacity 
allows.  As  access  to  the  Department  of 
State  is  controlled,  persons  wishing  to 
attend  the  meeting  must  be  pre-cleared 
by  calling  or  faxing  the  following 
information,  by  opening  of  business 
September  17,  to  Kenneth  Audroue  at 
(202)  647^327  or  fax  (202)  647-0431  or 
e-mail  audrouekr@state.gov:  name; 
company  or  organization  affiliation  (if 
any);  date  of  birth;  and  social  security 
number.  Pre-cleared  persons  should  use 
the  C  Street  entrance  to  the  State 
Department  and  have  a  driver's  license 
with  photo,  a  passport,  a  U.S. 
Govenunent  ID  or  other  valid  photo 
identification. 

Members  of  the  public  may,  if  they 
wish,  submit  a  brief  statement  to  the 
Committee  in  writing.  Those  wishing 
further  information  should  contact  Mr. 
Audroue  at  the  phone  and  fax  nimibers 
provided  above. 

Dated:  August  28,  2002. 
John's.  Carpenter, 

Acting  Assistant  Secretary,  Bureau  of 
Democracy,  Human  Rights  and  Labor, 
Departmen t  of  State. 
[FR  Doc.  02-22384  Filed  8-30-02;  8:45  am] 

BILUNQ  COOE  4710-18-^ 


OFFICE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

Sutxnisslon  for  OMB  Review; 
Comment  Request 

agency:  Office  of  the  United  States 
Trade  Representative. 

Titles:  Questionnaire  for  Exclusion 
Requesters;  Questionnaire  for  Objectors. 
Form  Numbers:  None. 
Agency  Approval  Number:  0350- 
0011,0350-0012. 

Type  of  Request:  Revision  of  currently 
approved  collections. 

Burden:  Questionnaire  for  Exclusion 
Requesters:  4100  hours;  Questionnaire 
for  Objectors:  3387  hours. 

Number  of  Respondents: 
Questionnaire  for  Exclusion  Requesters; 
250;  Questionnaire  for  Objectors:  17. 
Avg.  Hours  Per  Response:  The  time 
needed  to  respond  is  estimated  to  range 
from  1.5  to  15  hours.  Many  of  the 
respondents  will  be  updating 
information  with  regard  to  an  exclusion 
that  they  have  previously  requested,  or 
to  which  they  have  previously  objected. 
We  estimate  that  their  time  for 
responding  will  average  between  1.5 
and  2  hours.  Other  respondents  will  be 
submitting  a  new  request  for  exclusion 
or  objecting  to  a  new  request  for 
exclusion.  We  estimate  that  their  time 
for  responding  will  average  between  1 1 
and  15  hours.  The  time  estimates 
include  time  to  gather  the  necessary 
information,  create  the  documents,  and 
submit  the  completed  questionnaires. 

Needs  and  Uses:  Section  203(a)  of  the 
Trade  Act  of  1974,  as  amended  (19 
U.S.C.  2253(a))  authorizes  the  President, 
in  certain  circiunstances,  to  take 
appropriate  and  feasible  action  which 
the  President  determines  will  facilitate 
efforts  by  domestic  industries  to  make  a 
positive  adjustment  to  import 
competition  and  provide  greater 
economic  and  social  benefits  than  costs. 
On  March  5,  2002,  acting  pursuant  to 
Section  203(a),  the  President  issued 
Proclamation  7529,  establishing 
temporary  safeguards  on  imports  of  steel 
products.  67  Fed.  Reg.  10553  (March  7. 
2002).  Proclamation  7529  states  that  in 
March  of  each  year  in  which  any  of 
these  safeguard  measures  remain  in 
effect,  the  United  States  Trade 
Representative  ("USTR")  is  authorized, 
upon  publication  in  the  Federal 
Register  of  a  notice  of  his  finding  that 
a  particular  product  should  be  excluded 
from  these  safeguard  measures,  to 
modify  the  HTS  provisions  created  by 
the  Annex  to  Proclamation  7529 
accordingly.  These  information  requests 
will  identify  products  for  which 
exclusion  is  sought,  identify  objections 
to  the  exclusion  of  such  products,  and 
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provide  the  infonnation  needed  for  the 
USTR  to  make  a  finding  as  to  whether 
a  product  should  be  excluded. 

Affected  Public:  Businesses  or  other 
for-profit. 

Frequency:  Annually  and  as  otherwise 
needed. 

Respondent's  Obligation:  Required  to 
obtain  benefits. 

OMB  Desk  Office:  David  Rostker. 
(202) 395-3897. 

Copies  of  the  proposed  requester's  or 
objector's  questionnaires  can  be 
obtained  by  submitting  a  request  to  the 
USTR  Office  of  Industry,  600  E  Street, 
NW.,  Washington,  DC  20508.  Attn. 
Questionnaire  Copy,  fax  202-395-9674, 
telephone  202-395^5656.  Please 
indicate  clearly  the  questionnaire 
sought  (requester's  questionnaire  or 
objector's  questioimaire). 

Written  comments  and 
recommendations  for  the  proposed 
collection  should  be  sent  on  or  before 
October  3,  2002,  to  David  Rostker,  OMB 
Desk  Officer,  Room  10202,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Dated:  August  28.  2002. 
James  E.  Mendenhall, 
Deputy  General  Counsel. 
[FR  Doc.  02-22386  Filed  8-30-02;  8:45  am] 
BlUiNG  CODE  3190-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Review  under  49  U.S.C.  41720  of  Delta/ 
Northwest/Continental  Agreements 

AGENCY:  Office  of  the  Secretary. 
Department  of  Transportation. 
ACTION:  Notice  requesting  comments. 

SUMMARY:  Delta  Air  Lines,  Northwest 
Airlines,  and  Continental  Airlines  have 
submitted  code-sharing  and  frequent- 
flyer  program  reciprocity  agreements  to 
the  E)epartment  for  review  under  49 
U.S.C.  41720.  That  statute  requires  such 
agreements  between  major  U.S. 
passenger  airlines  to  be  submitted  to  the 
Department  at  least  thirty  days  before 
the  agreements'  proposed  effective  date 
but  does  not  require  Department 
approval  for  the  agreements.  The  statute 
authorizes  the  Department  to  extend  the 
waiting  period  for  these  agreements  at 
the  end  of  the  thirty-day  period.  The 
Department  is  inviting  interested 
persons  to  submit  comments  that  would 
assist  the  Department  in  determining 
whether  it  should  extend  the  waiting 
period  or  take  other  action  on  the 
agreements. 

DATES:  Any  comments  should  be 
submitted  by  September  10.  2002. 


ADDRESSES:  Comments  must  be  filed 
with  Randall  Bennett,  Director,  Office  of 
Aviation  Analysis,  Room  6401,  U.S. 
Department  of  Transportation,  400  7th 
St.  SW.,  Washington,  DC  20590.  Late 
filed  comments  will  be  considered  to 
the  extent  possible.  To  facilitate 
consideration  of  comments,  each 
commenter  should  file  three  copies  of 
its  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  Ray,  Office  of  the  General 
Counsel,  400  Seventh  St.  SW.* 
Washington,  DC  20590,  (202)  36&-4731. 
SUPPLEMENTARY  INFORMATION:  On  August 
23,  Delta,  Northwest,  and  Continental 
submitted  code-sharing  and  frequent- 
flyer  program  reciprocity  agreements  to 
us  for  review  under  49  U.S.C.  41720. 
That  statute  requires  certain  kinds  of 
joint  venture  agreements  among  major 
U.S.  passenger  airlines  to  be  submitted 
to  the  Department  at  least  thirty  days 
before  they  can  be  implemented.  This 
requirement  currently  covers  code- 
sharing  agreements,  long-term  wet 
leases  involving  a  substantial  number  of 
aircraft,  and  agreements  concerning 
frequent  flyer  programs.  By  publishing  a 
notice  in  the  Federal  Register,  we  may 
extend  the  waiting  period  by  150  days 
with  respect  to  a  code-sharing 
agreement  and  by  sixty  days  for  other 
types  of  agreements.  At  the  end  of  the 
waiting  period  (either  the  thirty-day 
period  or  any  extended  period 
established  by  us),  the  parties  are  free  to 
implement  their  agreement.  The  statute 
does  not  require  the  parties  to  obtain 
our  approval  before  they  implement  an 
agreement.  We  normally  could  not  block 
two  airlines  from  implementing  an 
agreement  unless  we  issued  an  order 
under  49  U.S.C.  41712  (formerly  section 
411  of  the  Federal  Aviation  Act)  in  a 
formal  enforcement  proceeding  that 
determined  that  the  agreement's 
implementation  would  be  an  unfair  or 
deceptive  practice  or  unfair  method  of 
competition  that  would  violate  that 
section. 

We  have  informally  reviewed  all 
agreements  submitted  under  49  U.S.C. 
41720  in  earlier  years.  In  each  case,  the 
airline  parties  to  the  agreement  filed  the 
agreement  directly  with  the  Department 
staff  that  reviews  them,  and  we  did  not 
establish  a  docketed  proceeding  for  any 
such  agreement.  In  reviewing  each 
agreement,  we  focused  on  whether  it 
would  reduce  competition.  As  noted, 
we  would  usually  base  any 
determination  that  an  agreement  was 
unlawful  on  a  finding  that  the 
agreement  was  unlawful  under  49 
U.S.C.  41712  as  an  unfair  method  of 
competition,  that  is,  that  the  agreement 
violated  the  antitrust  laws  or  antitrust 


principles.  See  United  Air  Lines  v.  CAB, 
766  F.2d  1101  (7th  Cir.  1985).  Our 
review  is  analogous  to  the  review  of 
major  mergers  and  acquisitions 
conducted  by  the  Justice  Department 
and  the  Federal  Trade  Commission 
under  the  Hart-Scott-Rodino  Act,  15 
U.S.C.  18a,  since  we  are  considering 
whether  we  should  institute  a  formal 
proceeding  for  determining  whether  an 
agreement  would  violate  section  41712. 

In  our  review,  we  consult  the  Justice 
Department,  which  is  responsible  for 
enforcing  the  antitrust  laws  in  the 
airline  industry  and  may  file  suit  and 
seek  injunctive  relief  against  the  parties 
to  an  airline  agreement,  whether  or  not 
the  agreement  is  subject  to  49  U.S.C. 
41720.  We  seek  to  avoid  duplicative 
proceedings  by  this  Department  and  the 
Justice  Department. 

Delta,  Northwest,  and  Continental 
submitted  their  joint  ventiue  agreements 
one  month  after  United  and  U.S. 
Airways  submitted  code-share  and 
frequent-flyer  program  reciprocity 
agreements  for  review  imder  49  U.S.C. 
41720.  We  have  been  conducting  an 
informal  review  of  the  United/US 
Airways  agreements.  However,  due  to 
the  public  interest  in  the  matter,  we 
gave  interested  persons  an  opportunity 
to  submit  comments  on  the  United/US 
Airways  agreements.  We  thought  that 
the  views  of  outside  parties  could  assist 
us  in  determining  whether  to  extend  the 
waiting  period  and  whether  their 
agreements  present  serious  issues  under 
section  41712.  67  FR  50745  (August  5, 
2002).  The  comments  are  public.  67  FR 
52770  (August  13,  2002). 

We  will  follow  the  same  informal 
review  process  being  used  for  the 
United/US  Airways  agreements  and 
provide  the  same  opportimity  for  public 
comments.  Since  the  statute  requires  us 
to  decide  within  thirty  days  of  filing 
whether  to  extend  the  waiting  period, 
we  request  that  any  conunents  be  filed 
by  September  10.  Delta,  Northwest,  and 
Continental  have  preptu^d  a  redacted 
copy  of  their  agreements  that  will  be 
available  for  review  and  copying  in 
room  PL-401  of  the  Nassif  Building, 
located  in  the  northeast  comer  on  the 
Plaza  level,  400  7th  St.  SW., 
Washington,  DC.  We  are  making  the 
copy  available  there,  even  though  this 
case  is  not  docketed,  because  it  is 
readily  accessible  to  the  public  and  has 
a  copying  machine  for  public  use. 

The  comments  will  oe  most  helpful  if 
they  focus  on  the  key  issue  in  our 
review  of  the  agreements  under  49 
U.S.C.  41720:  whether  the  three  airlines' 
implementation  of  the  agreements  may 
result  in  a  significant  reduction  of 
competition  in  any  market  and  therefore 
constitute  an  unfair  method  of 
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competition  that  would  violate  49 
U.S.C.  41712.  Code-sharing  and 
frequent-flyer  program  reciprocity 
agreements  between  major  domestic 
airlines  do  not  constitute  a  merger  and, 
in  contrast  to  the  immunized  alliances 
between  U.S.  and  foreign  airlines,  are 
not  normally  intended  to  lead  to  a 
substantial  integration  of  the  partners' 
operations.  Such  agreements,  however, 
would  likely  reduce  competition  if  thefr 
terms  or  the  resulting  relationship 
among  the  airline  partners  woidd  create 
the  potential  for  collusion  on  price  and 
service  levels  in  markets  where  the 
airlines  compete,  or  if  the  agreements 
and  the  airlines'  relationship  could 
otherwise  significantly  reduce 
competition,  for  example,  by 
unreasonably  restricting  each  airline's 
ability  to  set  its  own  fares  and  service 
levels. 

Issued  in  Washington,  DC,  on  August  28, 
2002. 

Read  C.  Van  de  Water, 
Assistant  Secretary  for  Aviation  and 
International  Affairs. 

|FR  Doc.  02-22504  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement; 
Pottawattamie  County,  lA,  Douglas 
County,  NE 

agency:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  a 
correction  to  the  notice  to  the  public 
that  a  scoping  meeting  leading  to  the 
preparation  of  an  environmental  impact 
statement  would  be  prepared  for 
improving  the  freeway  system  for 
Interstate-80  (1-80),  1-29,  and  1-480  in 
the  City  of  Council  Bluffs, 
Pottawattamie  County,  Iowa,  and  the 
City  of  Omaha,  Douglas  County, 
Nebraska. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rebecca  Hiatt,  Operations  Engineer, 
FHWA,  105  6th  Street,  Ames,  LA  50010- 
6337,  (515)  233-7321.  James  P.  Rost, 
Director,  Office  of  Location  and 
Enviromnent,  Iowa  Department  of 
Transportation,  800  Lincoln  Way,  Ames, 
L\  50010,  (515)  239-1798. 
SUPPLEMENTARY  INFORMATION: 

Electronic  Access 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  bom 
the  Government  Printing  Office's 


Electronic  Bulletin  Board  Service  at 
(202)  512-1661.  Liternet  users  may 
reach  the  Federal  Register's  home  page 
at:  http://www.nara.gov/fedreg  and  the 
Government  Printing  Office's  database 
at:  http://www.access.gpo.gov/nara. 

Background 

The  FHWA,  in  cooperation  with  the 
Iowa  Department  of  Transportation,  is 
issuing  a  correction  to  the  FR  Doc.  02- 
21214  filed  8-20-02.  It  was  announced 
that  a  scoping  meeting,  leading  to  the 
preparation  of  an  environmental  impact 
statement  for  the  proposed  Council 
Bluffs  Interstate  Improvement  Project, 
would  be  held  on  September  12,  2002 
from  4  to  7  p.m.  at  the  Best  Western 
Crossroads  of  the  Bluffs  at  2216  27th 
Avenue  (1-80  and  24th  Street),  Council 
Bluffs,  Iowa.  The  meeting  has  been 
postponed  and  will  be  rescheduled. 
Public  notice  of  the  meeting  time  and 
location  will  be  published  in  local 
newspapers. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  of 
Federal  programs  and  activities  apply  to  this 
program.) 

(Authority:  23  U.S.C.  315;  49  CFR  1.48) 

Dated:  August  26.  2002. 
Bobby  W.  Blackmon, 
Division  Administrator. 
(FR  Doc.  02-22326  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4910-22-P 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Railroad  Administration 
[Docket  No.  FRA-2000-72S7;  Notice  No.  28] 

Railroad  Safety  Advisory  Committee 
("RSAC");  Working  Group  Activity 
Update 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Aimoimcement  of  Railroad 
Safety  Advisory  Committee  (RSAC) 
Working  Group  Activities. 

summary:  FRA  is  updating  its 
announcement  of  RSAC's  working 
group  activities  to  reflect  their  current 
status. 

FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 


Avenue,  NW.,  Mailstop  25.  Washington, 
DC  20590,  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION:  This 
notice  serves  to  update  FRA's  last 
announcement  of  working  group 
activities  and  status  reports  on  May  1 7. 
2002,  (67  FR  35185).  The  nineteenth  full 
Committee  meeting  was  held  May  29. 
2002.  at  the  Wyndham  Washington,  DC 
Hotel  in  Washington.  DC.  The  twentieth 
meeting  is  scheduled  for  September  19. 
2002. 

Since  its  first  meeting  in  April  of 
1996,  the  RSAC  has  accepted  seventeen 
tasks.  Status  for  each  of  the  tasks  is 
provided  below: 

Task  96-1 — (Completed)  Revising  the 
Freight  Power  Brake  Regulations.  This 
Task  was  formally  withdrawn  from  the 
RSAC  on  June  24,  1997.  FRA  published 
an  NPRM  on  September  9.  1998, 
reflective  of  what  FRA  had  learned 
through  the  collaborative  process.  Two 
public  hearings  were  conducted  and  a 
technical  conference  was  held.  The  date 
for  submission  of  written  comments  was 
extended  to  March  1,  1999.  The  final 
rule  was  published  on  Ianuar>'  17.  2001 
(66  FR  4104).  An  amendment  extending 
the  effective  date  of  the  final  rule  until 
May  31,  2001  was  published  on 
February  12,  2001,  (66  FR  9905). 
Amendments  to  Subpart  D  of  the  final 
rule  were  published  August  1,  2001  (66 
FR  36983).  Amendments  responding  to 
the  remaining  issues  raised  in  petitions 
for  reconsideration  were  published  in 
the  Federal  Register  on  April  10.  2002 
(67  FR  17556).  Contact:  Thomas 
Hermann  (202)  493-6036. 

Task  96-2 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Track  Safety  Standards  (49  CFR  part 
213).  This  Task  was  accepted  April  2. 
1996,  and  a  Working  Group  was 
established.  Consensus  was  reached  on 
recommended  revisions  and  an  NPRM 
incorporating  these  recommendations 
was  published  in  the  Federal  Register 
on  July  3.  1997,  (62  FR  36138).  The  final 
rule  was  published  in  the  Federal 
Register  on  June  22.  1998  (63  FR  33991). 
The  effective  date  of  the  rule  was 
September  21, 1998.  A  task  force  was 
established  to  address  Gage  Restraint 
Measurement  System  (GRMS) 
technology  applicability  to  the  Track 
Safety  Standards.  A  GRMS  amendment 
to  the  Track  Safety  Standards  was 
approved  by  the  full  RSAC  in  a  mail 
ballot  during  August  2000.  The  GRMS 
final  rule  amendment  was  published 
January  10.  2001  (66  FR  1894).  On 
January  31,  2001,  FRA  published  a 
notice  extending  the  effective  date  of  the 
GRMS  amendment  to  April  10,  2001  (66 
FR  8372).  On  February  8,  2001,  FRA 
published  a  notice  delaying  the  effective 
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date  until  June  9,  2001  in  accordance 
with  the  Regulatory  Review  Plan  (66  FR 
9676).  Contact:  AI  MacDowell  (202) 
493-6236. 

Task  96-3 — (Completed)  Reviewing 
and  recommending  revisions  to  the 
Radio  Standards  and  Procedures  (49 
CFR  part  220).  This  Task  was  accepted 
on  April  2,  1996,  and  a  Working  Group 
was  established.  Consensus  was  reached 
on  recommended  revisions  and  an 
NPRM  incorporating  these 
recommendations  was  published  in  the 
Federal  Register  on  June  26, 1997  (  62 
FR  34544).  The  final  rule  was  published 
on  September  4,  1998  (63  FR  47182), 
and  was  effective  on  January  2, 1999. 
Contact:  Gene  Cox  (202)  493-6319. 

Task  96-4 — Reviewing  the 
appropriateness  of  the  agency's  current 
policy  regarding  the  applicability  of 
existing  and  proposed  regulations  to 
tourist,  excursion,  scenic,  and  historic 
railroads.  This  Task  was  accepted  on 
April  2, 1996,  and  a  Working  Group  was 
established.  The  Working  Group 
monitored  the  steam  locomotive 
regulations  task.  Planned  future 
activities  involve  the  review  of  other 
regulations  for  possible  adaptation  to 
the  safety  needs  of  tourist  and  historic 
railroads.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  96-5 — (Completed)  Reviewing 
and  recommending  revisions  to  Steam 
Locomotive  Inspection  Standards  (49 
CFR  part  230).  This  Task  was  assigned 
to  the  Tourist  and  Historic  Working 
Group  on  July  24,  1996.  Consensus  was 
reached  and  an  NPRM  was  published  on 
September  25,  1998  (63  FR  51404).  A 
public  hearing  was  held  on  February  4, 
1999,  and  recommendations  were 
developed  in  response  to  comments 
received.  The  final  rule  was  published 
on  November  17,  1999  (64  FR  62828). 
The  final  rule  became  effective  January 
18,  2000.  Contact:  George  Scerbo  (202) 
493-6349. 

Task  96-6 — (Completed)  Reviewing 
and  recommending  revisions  to 
miscellaneous  aspects  of  the  regulations 
addressing  Locomotive  Engineer 
Certificatibn  (49  CFR  part  240).  This 
Task  was  accepted  on  October  31, 1996, 
and  a  Working  Group  was  established. 
Consensus  was  reached  and  an  NPRM 
was  published  on  September  22, 1998. 
The  Working  Group  met  to  resolve 
issues  presented  in  public  comments. 
The  RSAC  recommended  issuance  of  a 
final  rule  with  the  Working  Group 
modifications.  The  final  rule  was 
published  November  8, 1999  (64  FR 
60966).  Contact:  John  Conklin  (202) 
493-6318. 

Task  96-7 — Developing  Roadway 
Maintenance  Machine  (On-Track 
Equipment)  Safety  Standards.  This  Task 


was  assigned  to  the  existing  Track 
Standards  Working  Group  on  October 
31,  1996,  and  a  Task  Force  was 
established.  The  Task  Force  finalized  a 
proposed  rule  which  was  approved  by 
the  full  RSAC  in  a  mail  ballot  in  August 
2000.  The  NPRM  was  published  January 
10,  2001  (66  FR  1930).  The  Task  Force 
met  to  review  comments  on  February 
27-March  1,  2002,  and  agreed  to  the 
disposition  of  the  comments  for  the 
final  rule.  A  Ballot  was  issued  to  the 
Working  Group  and  all  responders 
concurred.  The  RSAC  approved  the 
recommendations  at  the  full  RSAC 
meeting  on  May  29,  2002.  The  next  step 
is  to  complete  and  publish  the  final 
rule.  Contact:  Al  MacDowell  (202)  493- 
6236. 

Task  96-8— (Completed)  This 
Planning  Task  evaluated  the  need  for 
action  responsive  to  recommendations 
contained  in  a  report  to  Congress 
entitled.  Locomotive  Crashworthiness  &■ 
Working  Conditions.  This  Planning  Task 
was  accepted  on  October  31, 1996.  A 
Planning  Group  was  formed  and 
reviewed  the  report,  grouping  issues 
into  categories,  and  prepared  drafts  of 
the  task  statements  for  Tasks  97-1  and 
97-2. 

Task  97-1 — Developing 
crashworthiness  specifications  to 
promote  the  integrity  of  the  locomotive 
cab  in  accidents  resulting  from 
collisions.  This  Task  was  accepted  on 
June  24,  1997.  A  Task  Force  on 
engineering  issues  was  established  by 
the  Working  Group  on  Locomotive 
Crashworthiness  to  review  collision 
history  and  design  options  and 
additional  research  was  commissioned. 
The  Working  Group  reviewed  results  of 
the  research  and  is  drafting 
performance-based  standards  for  freight 
and  passenger  locomotives  to  present  to 
the  RSAC  for  consideration.  An  accident 
review  task  force  has  evaluated  the 
potential  effectiveness  of  suggested 
improvements.  An  NPRM  has  been 
prepared  and  circulated,  and  the 
Working  Group  met  to  review  and  refine 
drafts  on  October  9-10,  2001,  and 
January  17-18,  2002.  Tentative 
consensus  has  been  reached  on  the 
central  issues,  and  the  draft  NPRM  is 
being  revised  for  Working  Group 
review.  The  full  RSAC  will  review  after 
approval  of  the  Working  Group.  Contact: 
Sean  Mehrvazi  (202)  493-6237. 

Task  97-2 — Evaluating  the  extent  to 
which  environmental,  sanitary,  and 
other  working  conditions  in  locomotive 
cabs  affect  the  crew's  health  and  the 
safe  operation  of  locomotives,  proposing 
standards  where  appropriate.  This  Task 
was  accepted  Jime  24,  1997. 

(Sanitation).  (Completed)  A  draft 
sanitation  NPRM  was  circulated  to  the 


Working  Group  on  Cab  Working 
Conditions  with  ballot  requested  by 
November  3,  2000.  The  NPRM  on 
sanitation  was  discussed  during  the  full 
RSAC  meeting  on  September  14,  2000 
and  published  January  2,  2001  (66  FR 
136).  A  public  hearing  was  held  April 
2,  2001.  A  meeting  was  held  on  August 
21,  2001,  to  discuss  comments  in 
response  to  the  NPRM  on  sanitation. 
Agreement  was  reached  on  resolution  of 
the  comments  to  the  NPRM.  The 
Working  Group  gave  concurrence  to 
send  the  recommendations  to  the  full 
RSAC  for  mail  ballot  vote.  The 
recommendations  were  approved  by  the 
full  Committee  in  December  2001.  The 
final  rule  was  published  on  April  4, 
2002,  with  an  effective  date  of  July  3, 
2002  (67  FR  16032).  One  petition  for 
reconsideration  was  filed  and  is  imder 
review  by  FRA. 

(Noise  exposure.)  A  Task  Force  has 
assisted  in  identifying  options  for 
strengthening  the  occupational  noise 
exposure  standard,  and  the  Cab  Working 
Group  met  in  October  and  November 
2000,  and  April  2001,  and  reached 
tentative  agreement  on  most  of  the 
significant  issues  related  to  the  noise 
NPRM.  The  Cab  Working  Group  held  a 
meeting  April  3-5,  2001,  to  discuss 
noise  exposiu-e  standards.  Refinement 
and  substantive  changes  were 
incorporated  into  the  rule  language.  A 
full  draft  NPRM  was  circulated  to  the 
working  group  for  consideration  at  the 
meeting  held  July  24  and  25,  2002.  FRA 
is  revising  the  draft  NPRM  based  on 
agreements  and  comments  made  in  the 
last  meeting.  The  next  meeting  is 
scheduled  for  November  12  through  14, 
2002. 

The  Cab  Working  Group  has  also 
considered  issues  related  to  cab 
temperatiu-e,  and  is  expected  to  consider 
additional  issues  (such  as  vibration)  in 
the  future.  No  further  action  is  planned 
at  this  time.  Contact:  Jeffrey  Horn  (202) 
493-6283. 

Task  97-3 — Developing  event  recorder 
data  survivability  standards.  This  Task 
was  accepted  on  June  24, 1997.  The 
Event  Recorder  Working  Group  is 
completing  preparation  of  an  NPRM. 
The  NPRM  went  to  the  Working  Group 
on  May  21,  2001,  for  comments,  and 
FRA  has  reviewed  the  comments.  A 
revised  dredt  was  provided  on  March  28, 
2002.  The  next  meeting  of  the  Working 
Group  was  held  on  May  30-31,  2002 
with  a  goal  of  reaching  consensus  on  the 
NPRM.  A  revised  draft  is  targeted  for 
completion  and  submission  to  the 
Working  Group  by  the  end  of 
September.  Contact:  Edward  Pritchard 
(202) 493-6247. 

Task  97-4  and  Task  97-5— Defining 
Positive  Train  Control  (PTC) 


56344 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Notices 


Federal  Regigter/Vol.  67.  No.  170 /Tuesday,  September  3.  2002 /Notices 


56343 


functionalities,  describing  available 
technologies,  evaluating  costs  and 
benefits  of  potential  systems,  and 
considering  implementation 
opportunities  and  challenges,  including 
demonstration  and  deployment.  Task 
97-6 — Revising  various  regulations  to 
address  the  safety  implications  of 
processor-based  sigpal  and  train  control 
technologies,  including 
communications-based  operating 
systems.  These  three  tasks  were 
accepted  on  September  30, 1997,  and 
assigned  to  a  single  Working  Group. 

(Report  to  the  Administrator.)  A  Data 
and  Implementation  Task  Force,  formed 
to  address  issues  such  as  assessment  of 
costs  and  benefits  and  technical 
readiness,  completed  a  report  on  the 
future  of  PTC  systems.  The  report  was 
accepted  as  RSAC's  Report  to  the 
Administrator  at  the  September  8, 1999, 
meeting. 

(Regulatory  development.)  The 
Standards  Task  Force,  formed  to 
develop  PTC  standards  assisted  in 
developing  draft  recommendations  for 
performance-based  standards  for 
processor-based  signal  and  train  control 
systems.  The  NPRM  was  approved  by 
consensus  at  the  full  RSAC  meeting 
held  on  September  14,  2000.  The  NPRM 
was  published  in  the  Federal  Register 
on  August  10,  2001.  A  meeting  of  the 
Working  Group  was  held  December  4- 
6,  2001,  in  San  Antonio,  Texas  to 
formulate  recommendations  for 
resolution  of  issues  raised  in  the  public 
comments.  Agreement  was  reached  on 
most  issues  raised  in  the  comments.  A 
meeting  was  held  May  14-15,  2002,  in 
Colorado  Springs,  Colorado  at  which  the 
working  group  approved  creation  of  a 
team  to  further  explore  issues  related  to 
the  "base  case"  issue.  Briefing  of  the  full 
RSAC  on  the  "base  case"  issue  was 
completed  on  May  29,  2002,  and 
consultations  continue  within  the 
working  group.  Full  Working  Group  is 
scheduled  to  meet  October  22-23,  2002. 
After  Working  Group  approval,  will 
present  to  the  full  RSAC  for  approval. 

(Other  program  development 
activities.)  Task  forces  on  Hiunan 
Factors  and  the  Axiomatic  Safety- 
Critical  Assessment  Process  (risk 
assessment)  continue  to  work  toward 
development  of  a  risk  asseisment 
toolkit,  and  the  Working  Group 
continues  to  meet  to  monitor  the 
implementation  of  PTC  and  related 
projects.  Contact:  Grady  Cothen  (202) 
493-6302. 

Task  97-7— {Completed)  Determining 
damages  qualifying  an  event  as  a 
reportable  train  accident.  This  Task  was 
accepted  on  September  30, 1997,  and  a 
group  was  formed  to  address  this  task. 
The  working  group  designed  a  survey 


form  to  collect  specific  data  about 
damages  to  railroad  equipment.  The 
survey  started  on  August  1  and  ended 
January  31,  2001.  A  statistical  analysis, 
using  the  survey  data,  was  done  to  see 
if  the  method  could  be  used  to  calculate 
property  damages.  The  report  was 
complete  by  the  last  week  of  April, 
2001.  A  meeting  was  held  May  21-23, 
2001  to  review  the  report.  The  Working 
Group  agreed  to  terminate  action  on  this 
task  after  reviewing  the  options.  The 
Working  Group  Reviewed  a  draft  close- 
out  report  which  was  approved  by  the 
full  RSAC  on  February  13,  2002, 
terminating  this  task.  Contact:  Robert 
Finkelstein  (202)  493-6280. 

Task  00-1 — Determining  the  need  to 
amend  regulations  protecting  persons 
who  work  on,  under,  or  between  rolling 
equipment  and  persons  applying, 
removing  or  inspecting  rear  end 
marking  devices  (Blue  Signal 
Protection).  The  working  group  held  its 
first  meeting  on  October  16-18,  2000. 
Meetings  have  been  held:  February  27 — 
March  1,  2001,  March  19-21,  2001,  May 
1-3,  2001,  Jime  19-21,  2001,  October 
23-25,  2001,  and  January  28-31, 2002. 
The  Working  Group  has  reached 
tentative  consensus  on  several  issues. 
FRA  is  preparing  documents  and 
planning  a  meeting  in  an  effort  to  assist 
in  moving  toward  resolution  of  several 
remaining  issues.  Contact:  Doug  Taylor 
(202) 493-6255. 

Task  01-1 — Developing  conformity  of 
FRA's  regulations  for  accident/incident 
reporting  (49  CFR  part  225)  to  revised 
regulations  of  the  Occupational  Safety 
and  Health  Administration  (OSHA), 
U.S.  Department  of  Labor,  and  to  make 
appropriate  revisions  to  the  FRA  Guide 
for  Preparing  Accident/Incident  Reports 
(Reporting  Guide).  This  task  was 
accepted  April  23,  2001,  by  the  full 
RSAC  and  assigned  to  the  Accident/ 
Incident  Working  Group.  A  target  of 
September  15,  2001,  was  set  for 
reporting  the  recommended  changes.  At 
a  meeting  of  the  Working  Group,  held 
May  21-23,  2001,  the  task  was 
discussed,  and  four  task  forces  were  set 
up  to  review  changes  and/or 
modifications.  These  task  forces 
identified  a  series  of  modifications  to 
the  Reporting  Guide/regulations  for 
consideration.  The  Working  Group  met 
September  11,  2001;  meeting  was 
dismissed  due  to  national  emergency.  A 
meeting  was  held  November  14-15, 
2001  in  St.  Louis  Missouri.  A  Task 
Force  on  Remote  Control  met  on 
December  11,  2001.  The  working  group 
met  January  23-24,  2002,  in  Baltimore, 
Maryland,  and  March  12-13,  2002,  in 
New  Orleans,  Louisiana.  The  Working 
Group  reached  consensus  at  a  final 
meeting  held  April  24-25,  2002  in 


Washington,  DC.  A  briefing  was  held  at 
the  full  RSAC  meeting  held  on  May  29, 
2002  and  agreement  was  reached  to  use 
a  ballot  for  approval.  The  full  RSAC 
approved  the  Working  Group 
recommendations  on  the  draft  NPRM  on 
July  19,  2002  by  letter  ballot.  The  NPRM 
and  proposed  Guide  will  be  published 
for  comment  in  September  2002. 
Contact:  Robert  Finkelstein  (202)  493- 
6280. 

Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  1 1 .  1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington,  DC,  on  August  27. 
2002. 

George  A.  Gavalla. 
Associate  Administrator  for  Safety. 
[FR  Doc.  02-22321  Filed  8-30-02;  8:45  am] 
BILUNG  COOE  4Q10-06-P 


DEPARTMEm*  OF  TRANSPORTATION 

Federal  Railroad  Administration 

[Docket  No.  FRA-2000-7257;  Notice  No.  29] 

Railroad  Safety  Advisory  Committee; 
Notice  of  Meeting 

agency:  Federal  Railroad 
Administration  (FRA),  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  Railroad  Safety 
Advisory  Committee  ("RSAC")  meeting. 

summary:  FRA  aimounces  the  next 
meeting  of  the  RSAC,  a  Federal 
Advisory  Committee  that  develops 
railroad  safety  regulations  through  a 
consensus  process.  The  meeting  will  . 
address  a  wide  range  of  topics, 
including  possible  adoption  of  specific 
recommendations  for  regulatory  action. 
DATES:  The  meeting  of  the  RSAC  is 
scheduled  to  commence  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Thiu^day, 
September  19,  2002. 
ADDRESSES:  The  meeting  of  the  RSAC 
will  be  held  at  the  Almas  Temple  Club, 
1315  K  Street.  NW.,  Washington,  DC 
20005,  (202)  898-1688.  The  meeting  is 
open  to  the  public  on  a  first-come,  first- 
served  basis  and  is  accessible  to 
individuals  with  disabilities.  Sign  and 
oral  interpretation  can  be  made 
available  if  requested  10  calendar  days 
before  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Trish  Butera  or  Lydia  Leeds,  RSAC 
Coordinators,  FRA,  1120  Vermont 
Avenue.  NW.,  Stop  25,  Washington,  DC 
20590,  (202)  493-6212/6213  or  Grady 
Cothen,  Deputy  Associate  Administrator 
for  Safety  Standards  and  Program 
Development,  FRA,  1120  Vermont 
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Avenue,  NW.,  Mailstop  25,  Washington, 
DC  20590,  (202)  493-6302. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  FTtA  is  giving  notice  of  a  meeting 
of  the  Railroad  Safety  Advisory 
Committee  ("RSAC").  The  meeting  is 
scheduled  to  begin  at  9:30  a.m.  and 
conclude  at  4  p.m.  on  Thursday, 
September  19,  2002.  The  meeting  of  the 
RSAC  will  be  held  at  the  Almas  Temple 
Club,  1315  K  Street.  NW.,  Washington, 
DC,  20005,  (202)  898-1688.  All  times 
noted  are  Eastern  Standard  Time. 

RSAC  was  established  to  provide 
advice  and  recommendations  to  the 
FRA  on  railroad  safety  matters.  The 
Conunittee  consists  of  48  individual 
voting  representatives  and  five  associate 
representatives  drawn  from  among  32 
organizations  representing  various  rail 
industry  perspectives,  two  associate 
representatives  from  the  agencies  with 
railroad  safety  regulatory  responsibility 
in  Canada  and  Mexico  and  other  diverse 
groups.  Staffs  of  the  National 
Transportation  Safety  Board  and  Federal 
Transit  Administration  also  participate 
in  an  advisory  capacity. 

The  RSAC  meeting  topics  will  include 
ftailroad-Highway  Grade  Crossing  and 
Trespasser  Prevention  Programs  That 
Are  Making  a  Difference.  Fatigue  Pilot 
Programs,  Positive  Train  Control 
Demonstration  Projects,  and  a  Cab 
Working  Conditions  Noise  Briefing. 
There  will  also  be  status  reports  on 
working  group  activities.  The  FRA 
Administrator  will  make  remarks  in  the 
afternoon. 

See  the  RSAC  Web  site  for  details  on 
pending  tasks  at:  http://rsac.fra.dot.gov/ 
.  Please  refer  to  the  notice  published  in 
the  Federal  Register  on  March  11,  1996 
(61  FR  9740)  for  more  information  about 
the  RSAC. 

Issued  in  Washington.  DC.  on  Augu.st  27. 
2002. 

George  A.  Gavalla, 

Associate  Administrator  for  Safety. 

[FR  Doc.  02-22322  Filed  8-30-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 

Notice  of  Granted  Buy  America  Waiver 

AGENCY:  Federal  Transit  Administration 

(FTA).  DOT. 

ACTION:  Notice  of  granted  buy  America 

waiver. 

SUMMARY:  This  waiver  allows  North 
American  Bus  Industries  to  count  a 
foreign-manufactured  articulating  joint 


system  used  in  its  low  floor  bus  as  a 
domestic  component  for  purposes  of 
calculating  the  aggregate  domestic 
content  of  the  vehicle  and  was 
predicated  on  the  non-availability  of  the 
item  in  the  domestic  market.  The  waiver 
was  granted  on  July  9,  2002.  This  notice 
shall  insure  that  the  public,  particularly 
potential  manufacturers,  is  aware  of  the 
waiver.  FTA  requests  that  the  public 
notify  it  of  any  relevant  changes  in  the 
domestic  articulating  joint  market. 
FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316.  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

Issued:  August  26.  2002. 
Robert  D.  Jamison, 

Deputy  Administrator. 
August  9,  2002. 
Mr.  Bill  Coryell, 

Vice  President.  Sales.  North  American  Bus 
Industries.  20350  Ventura  Blvd..  Suite 
205.  Woodland  Hills.  California  91364. 

Dear  Mr.  Coryell:  This  letter  responds  to 
your  correspondence  of  April  5  and  June  26, 
2002,  in  which  you  request  a  non-availability 
waiver  of  the  Buy  America  requirements  for 
the  procurement  of  the  Hubner 
Manufacturing  Corporation  (Hubner) 
articulating  joint  system  for  use  in  North 
American  Bus  Industries'  (NASI)  low  floor 
and  standard  floor  articulated  buses.  The 
system  is  comprised  of  a  mechanical 
articulating  joint  incorporating  an 
electronically  controlled,  hydraulic  damping 
subsystem. 

The  Federal  Transit  Administration's 
(FTA)  requirements  concerning  domestic 
preference  for  federally  funded  transit 
projects  are  set  forth  in  49  U.S.C.  5323(j). 
Section  5323(i)(2)(C)  addresses  the  general 
requirements  for  the  procurement  of  rolling 
stock.  This  section  provides  that  all  rolling 
stock  procured  with  FTA  funds  must  have  a 
domestic  content  of  at  least  60  percent  and 
must  undergo  final  assembly  in  the  U.S. 

A  non-availability  waiver  would  allow 
NABI  to  count  the  joint  as  domestic  for  the 
purposes  of  calculating  the  aggregate 
domestic  content  of  the  vehicle.  You  request 
a  waiver  under  49  U.S.C.  5323(j)(2)(B),  which 
states  the  Buy  America  requirements  shall 
not  apply  if  the  item  or  items  being  procured 
are  not  produced  in  the  U.S.  in  sufficient  and 
reasonably  available  quantities  or  are  not  of 
a  satisfactory  quality.  The  regulation 
provides  that  non-availability  waivers  "  may 
be  granted  for  a  component  or  subcomponent 
in  the  case  of  the  procurement  of  the  items 
governed  by  [49  U.S.C.  5323(j)(2)(C)] 
(requirements  for  rolling  stock).  If  a  waiver  is 
granted  for  a  component  or  subcomponent, 
that  component  or  subcomponent  will  be 
considered  to  be  of  domestic  origin  for  the 
purposes  of  section  661.11  of  this  part."  49 
C.F.R.  661.7(f). 

You  state  that  the  Hubner  articulating  joint 
system  is  necessary  for  the  production  of 
articulated  buses  and  is  not  available  from  a 


domestic  source.  It  was  also  noted  that  FTA 
granted  a  similar  waiver  to  New  Flyer  on 
April  24,  2001.  We  posted  a  request  for 
comments  on  this  matter  on  our  website  and 
we  received  no  comments  from  domestic 
manufacturers  of  this  product,  though  we  did 
receive  comments  from  another  foreign 
manufacturer  who  claims  that  they  make  an 
equivalent  product  and  would  be 
disadvantaged  by  a  waiver  for  the  Hubner 
product.  FTA  will  follow-up  separately  with 
that  party. 

Based  on  the  information  you  have 
provided,  I  have  determined  that  the  grounds 
for  a  non-availability  waiver  do  exist. 
Therefore,  pursuant  to  the  provisions  of  49 
U.S.C.  5323(j)(2)(B),  the  waiver  is  granted  for 
the  procurement  of  Hubner's  articulating 
joint  system  for  NABI's  articulated  buses.  In 
order  to  insure  that  the  public  is  aware  of  this 
waiver,  particularly  potential  manufacturers, 
this  waiver  will  be  published  in  the  Federal 
Register. 

However,  as  FTA  told  New  Flyer  in  a 
January  17,  2001,  letter,  we  expect  NABI  to 
work  with  domestic  suppliers  to  attempt  to 
develop  alternative  sources  for  these 
products.  For  that  reason,  we  will  grant  this 
waiver  to  NABI  for  all  solicitations 
responded  to  until  April  24,  2003,  which  is 
when  New  Flyer's  waiver  expires.  We  will 
then  evaluate  the  situation  with  respect  to  all 
vehicle  and  articulating  joint  manufacturers. 

If  you  have  any  questions,  please  contact 
Meghan  G.  Ludtke  at  202-366-1936. 

Very  truly  yours, 
Gregory  B.  McBride, 
Deputy  Chief  Counsel. 

[FR  Doc.  02-22265  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Transit  Administration 
Notice  of  Granted  Buy  America  Waiver 

AGENCY:  Federal  Transit  Administration 
(FTA),  DOT. 

ACTION:  Notice  of  granted  buy  America 
waiver. 

SUMMARY:  This  waiver,  granted  August 
9,  2002,  allows  Orion  Bus  Industries 
(Orion)  to  count  the  axle  used  in  the 
Orion  II  paratransit  vehicle  as  a 
domestic  component  for  the  purposes  of 
calculating  overall  domestic  content  and 
was  predicated  on  the  non-availability 
of  the  item  donestically.  A  similar 
waiver  was  granted  by  FTA  to  Orion  on 
February  28,  2000,  for  the  period  of  two 
years.  Because  the  market  has  not 
changed  in  the  intervening  two  years, 
Orion  requested  that  FTA  grant  another 
waiver.  This  notice  shall  insure  that  the 
public,  particularly  potential 
manufacturers,  is  aware  of  the  waiver. 
FTA  requests  that  the  public  notify  it  of 
any  relevant  changes  in  the  domestic 
market  of  heavy-duty  axles. 


FOR  FURTHER  INFORMATION  CONTACT: 
Meghan  G.  Ludtke,  FTA  Office  of  Chief 
Counsel,  Room  9316,  (202)  366-1936 
(telephone)  or  (202)  366-3809  (fax). 
SUPPLEMENTARY  INFORMATION:  See 
waiver  below. 

Issued:  August  26,  2002. 
Robert  D.  Jamison, 

Deputy  Administrator. 
August  9,  2002. 
Mr.  Christopher  Crassweller, 
Manager,  Corporate  and  Legal  Affairs,  Orion 
Bus  Industries,  350  Hazeihurst  Road, 
Mississauge,  Ontario  L5J  4T8. 
Re:  Application  for  Extension  of  Buy 

America  Waiver  for  Orion  II  Component 
Dear  Mr.  Crassweller:  This  letter  responds 
to  your  correspondence  of  July  17,  2002,  in 
which  you  request  an  extension  of  a  Buy 
America  waiver  granted  for  the  procurement 
of  the  GNX  axle  for  use  in  your  Orion  II 
■  paratransit  vehicle. 

The  Federal  Transit  Administration's 
(FTA)  requirements  concerning  domestic 
preference  for  federally  funded  transit 
'projects  are  set  forth  in  49  U.S.C.  §  5323(j). 
Section  5323(j)(2)(C)  addresses  the  general 
requirements  for  the  procurement  of  rolling 
stock.  This  section  provides  that  all  rolling 
stock  procured  with  FTA  funds  must  have  a 
domestic  content  of  at  least  60  percent  and 
must  undergo  final  assembly  in  the  U.S. 

This  waiver  would  allow  Orion  to  count 
the  axle  as  domestic  for  the  purposes  of 
calculating  overall  domestic  content  of  the 
vehicle.  You  request  a  waiver  under  49 
U.S.C.  §  5323(j)(2)(B),  which  states  those 
requirements  shall  not  apply  if  the  item  or 
items  being  procured  are  not  produced  in  the 
U.S.  in  sufficient  and  reasonably  available 
quantities  and'of  a  satisfactory  quality.  The 
implementing  regulation  provides  that 
"[these]  waivers  •   *   *  may  be  granted  for  a 
component  or  subcomponent  in  the  case  of 
procurement  of  the  items  governed  by  section 
165(b)(3)  of  the  Act  (requirements  for  rolling 
stock).  If  a  waiver  is  granted  for  a  component 
or  subcomponent,  that  component  or 
subcomponent  will  be  considered  to  be  of 
domestic  origin  for  the  purposes  of  Section 
661.11  of  this  part."  49  C.F.R.  §661.7(f).  The 
regulations  allow  a  bidder  or  supplier  to 
request  a  non-availability  waiver  for  a 
component  or  subcomponent  in  the 
procurement  of  rolling  stock.  See  49  C.F.R. 
661.7(f)  and  49  C.F.R.  661.9(d). 

You  claim  that  the  type  of  axle  necessary 
for  the  production  of  the  Orion  II  is  not 
available  from  a  domestic  source.  In  addition 
to  the  representations  in  your 
correspondence,  you  have  also  provided  me 
with  letters  from  two  U.S.  manufacturers  of 
heavy-duty  axles,  Spicer  Heavy  Axle  and 
Arvin  Meritor.  You  represent  that  these  are 
the  only  two  such  manufacturers,  and  their 
correspondence  confirms  that  they  have  no 
plans  to  manufacture  an  axle  for  your 
paratransit  vehicle  in  the  U.S.  FTA  also 
posted  a  request  for  comments  on  this  matter 
on  our  website  and  we  received  no  comments 
from  domestic  manufacturers  of  this  product. 

Based  on  the  information  you  have 
provided,  I  have  determined  that  the  grounds 
for  a  "non-availability"  waiver  exist. 


Therefore,  pursuant  to  the  provisions  of  49 
U.S.C.  §5323(j)(2)(B).  the  waiver  is  hereby 
extended  for  the  procurement  of  heavy-duty 
axles  for  the  Orion  II  for  the  period  of  two 
years.  In  order  to  insure  that  the  public  is 
aware  of  this  waiver,  particularly  potential 
manufacturers,  this  waiver  will  be  published 
in  the  Federal  Register. 

If  you  have  any  questions,  please  contact 
Meghan  G.  Ludtke  at  (202)  366-1936. 

Very  truly  yours, 
Gregory  B.  McBride. 
Deputy  Chief  Counsel. 

[FR  Doc.  02-22264  Filed  &-30-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  North  Eugene  Bus  Rapid  Transit 
Corridor  In  the  Eugene-Springfield 
Oregon  Metropolitan  Area 

AGENCY:  Federal  Transit  Administration 
(FTA),  U.S.  Department  of 
Transportation  (DOT). 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

summary:  The  Federal  Transit 
Administration  and  Lane  Transit 
District  (LTD)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
transit  improvements  in  the  North 
Eugene  Bus  Rapid  Transit  Corridor  of 
the  Eugene-Springfield  metropolitan 
region.  The  piupose  of  this  Notice  of 
Intent  is  to  notify  interested  parties  of 
the  intent  to  prepare  an  EIS  and  invite 
participation  in  the  study.  The  Eugene- 
Springfield  metropolitan  region  has 
adopted  a  long-range  transportation 
plan,  TransPlan,  which  identifies  Bus 
Rapid  Transit  (BRT)  as  the  preferred 
transit  strategy  for  the  twenty-year  plan. 
BRT  was  adopted  as  a  comprehensive 
system  plan,  which  includes  full  build- 
out  of  five  corridors.  The  general 
alignments  of  the  five  corridors  have 
been  identified  in  the  approved  plan. 
Phase  1,  the  initial  4  mile  east-west 
corridor  alignment  is  the  first  of  the 
corridors  to  be  implemented,  and  is 
currently  in  final  design.  The  remaining 
four  corridors  will  be  implemented  in 
priority  order  as  determined  by  local 
elected  officials  through  a  corridor 
selection  process.  The  North  Eugene 
BRT  Corridor  has  been  identified  as  the 
next  priority  corridor  to  pursue  in 
Eugene. 

The  BRT  project  proposes  to 
implement  a  major  high  capacity  transit 
improvement  in  the  North  Eugene 
corridor  that  maintains  livability  in  the 


metropolitan  region,  supports  land  use 
goals,  optimizes  the  transportation 
system,  increases  overall  corridor 
capacity,  is  environmentally  sensitive, 
reflects  community  values,  and  is 
fiscally  responsive. 

Meeting  Dates:  Agency  Coordination 
Meeting:  An  agency  coordination 
meeting  will  be  held  at  10  a.m.  on 
Tuesday  September  17,  2002  at  the  Lane 
Transit  District.  3500  East  17th  Avenue. 
Eugene,  Oregon. 

Public  Information  Meeting:  A  public 
information  meeting  will  be  held  from 
4-7  p.m.  on  Thursday  September  19th. 
2002  at  the  Lane  Transit  District.  1700 
East  17th  Avenue,  Eugene,  Oregon.  The 
Lane  Transit  District  is  accessible  to 
persons  with  disabilities.  Any 
individual  with  a  disability  who 
requires  special  assistance,  such  as  a 
sign  language  interpreter,  should 
contact  Lane  Transit  District  at  (541) 
682-6100  at  least  48-hours  in  advance 
of  the  meeting  in  order  for  LTD  to  make 
necessary  arrangements. 

FOR  FURTHER  INFORMATION  CONTACT: 

Agency  Coordination  should  contact 
Lisa  Gardner,  LTD  EIS  Manager  at  (541) 
682-6135  or  (e-mail) 
lisa.gardner@Itd.lane.or.  us.  Public 
Information  contact  Sue  Aufort,  LTD 
Public  Involvement  Coordinator  at  (541) 
682-6144  or  (e-mail) 
sue.aufort@ltd.lane.or.us.  Written 
comments  should  be  sent  to  Lisa 
Gardner,  North  Springfield  Corridor 
Project,  Lane  Transit  District,  3500  East 
17th  Avenue,  Eugene,  OR  97403. 
Additional  information  on  the  North 
Springfield  Corridor  Project  can  also  be 
found  on  the  LTD  Web  site  at: 
www.ltd.org.  Additional  information 
can  be  obtained  from  Rebecca  Reyes- 
Alicea,  Community  Planner,  Federal 
Transit  Administration,  at  (206)  220- 
4464. 

SUPPLEMENTAL  INFORMATION: 

I.  Notice  of  Intent 

This  Notice  of  Intent  to  prepare  an  EIS 
is  being  published  at  this  time  to  inform 
interested  parties.  The  North  Eugene 
Corridor  Project  is  examining  BRT 
alternatives  in  the  North  Eugene 
Corridor.  FTA  regulations  and  guidance 
will  be  used  for  the  analysis  and 
preparation  of  the  north  Eugene 
Corridor  EIS. 

n.  study  Area 

The  North  Eugene  corridor 
encompasses  a  general  alignment 
heading  north  from  the  downtown 
Eugene  Transit  Station  at  West  11th 
Avenue  and  Willamette  Street  in  Eugene 
to  the  Gateway  area  in  Springfield.  The 
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exact  alignment  will  be  determined  as 
part  of  the  EIS  process. 

m.  Alternatives 

All  reasonable  alternatives  will  be 
evaluated  in  the  EIS  including  a  No- 
Build  Alternative,  which  will  provide 
the  basis  for  comparison  of  the  build 
alternatives.  The  No-Build  Alternative 
includes  the  existing  transportation 
system  plus  improvements  to  the  fixed- 
route  transit  system  included  in  the 
Regional  Transportation  Plan 
Financially  Constrained  Transportation 
Network,  excluding  the  implementation 
ofBRT. 

IV.  Probable  Effects 

FTA  and  LTD  will  evaluate  all 
significant  transportation, 
environmental,  social  and  economic 
impacts  of  the  alternatives.  Primary 
issues  include  support  of  state,  regional 
and  local  land  use  and  transportation 
plans  and  policies,  neighborhood 
impacts,  and  environmental  sensitivity. 
The  impacts  will  be  evaluated  for  both 
the  construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  any  significant  impact  will  be 
developed. 

Issued  on:  August  28.  2002. 
R.F.  Krochaiis, 

FTA  Regional  Administrator. 

[FR  Doc.  02-22370  Filed  8-30-02;  8;45  am] 

BILLING  CODE  4910-57-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Environmental  Impact  Statement  for 
the  Nortti  Springfield  Bus  Rapid 
Transit  Corridor  Extension  in  the 
Eugene-Springfieid  Oregon 
Metropolitan  Area 

agency:  Federal  Transit  Administration 
(FTA),  U.S.  Department  of 
Transportation  (DOT). 

ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  Federal  Transit 
Administration  and  Lane  Transit 
District  (LTD)  intend  to  prepare  an 
Environmental  Impact  Statement  (EIS) 
in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA)  for 
transit  improvements  in  the  North 
Springfield  Bus  Rapid  Transit  Corridor 
of  the  Eugene-Springfield  metropolitan 
region.  The  purpose  of  this  Notice  of 
Intent  is  to  notify  interested  parties  of 


the  intent  to  prepare  an  EIS  and  invite 
participation  in  the  study.  The  Eugene- 
Springfield  metropolitan  region  has 
adopted  a  long-range  transportation 
plan,  TransPlan,  which  identifies  Bus 
Rapid  Transit  (BRT)  as  the  preferred 
transit  strategy  for  the  twenty-year  plan. 
BRT  was  adopted  as  a  comprehensive 
system  plan,  which  includes  full  build- 
out  of  five  corridors.  The  general 
alignments  of  the  five  corridors  have 
been  identified  in  the  approved  plan. 
Phase  1,  the  initial  4  mile  east-west 
corridor  alignment  is  the  first  of  the 
corridors  to  be  implemented,  and  is 
currently  in  final  design.  The  remaining 
four  corridors  will  be- implemented  in 
priority  order  as  determined  by  local 
elected  officials  through  a  corridor 
selection  process.  The  North  Springfield 
BRT  Corridor  has  been  identified  as  the 
next  priority  corridor  to  pursue  in 
Springfield. 

The  BRT  project  proposes  to 
implement  a  major  high  capacity  transit 
improvement  in  the  North  Springfield 
Corridor  that  maintains  livability  in  the 
metropolitan  region,  supports  land  use 
goals,  optimizes  the  transportation 
system,  increases  overall  corridor 
capacity,  is  environmentally  sensitive, 
reflects  community  values,  and  is 
fiscally  responsive. 

Meeting  Dates:  Agency  Coordination 
Meeting:  An  agency  coordination 
meeting  will  be  held  at  10  a.m.  on 
Tuesday,  September  17,  2002  at  the 
Lane  Transit  District,  3500  East  17th 
Avenue,  Eugene,  Oregon. 

Public  Information  Meeting:  A  public 
information  meeting  will  be  held  from 
4-7  p.m.  on  Thursday,  September  19th, 
2002  at  the  Lane  Transit  District,  1700 
East  17th  Avenue,  Eugene,  Oregon.  The 
Lane  Transit  District  is  accessible  to 
persons  with  disabilities.  Any 
individual  with  a  disability  who 
requires  special  assistance,  such  as  a 
sign  language  interpreter,  should 
contact  Lane  Transit  District  at  (541) 
682-6100  at  least  48-hours  in  advance 
of  the  meeting  in  order  for  LTD  to  make 
necessary  arrangements. 
FOR  FURTHER  INFORMATION  CONTACT: 
Agency  Coordination  should  contact 
Lisa  Gardner,  LTD  EIS  Manager  at  (541) 
682-6135  or  (email) 
lisa.gardner@ltd.lane.or.us.  Public 
information  contact  Sue  Aufort,  LTD 
Public  Involvement  Coordinator  at  (541) 
682-6144  or  (email) 
sue.aufort@ltd.lane.or.us.  Written 
comments  should  be  sent  to  Lisa 
Gardner,  North  Springfield  Corridor 
Project,  Lane  Transit  District,  3500  East 


17th  Avenue,  Eugene,  OR  97403. 
Additional  information  on  the  North 
Springfield  Corridor  Project  can  also  be 
found  on  the  LTD  Web  site  at:  http:// 
www.Itd.org.  Additional  information 
can  be  obtained  fi'om  Rebecca  Reyes- 
Alicea,  Community  Planner,  Federal 
Transit  Administration,  at  (206)  220- 
4464. 

SUPPLEMENTAL  INFORMATION: 

I.  Notice  of  Intent 

This  Notice  of  Intent  to  prepare  an  EIS 
is  being  published  at  this  time  to  inform 
interested  parties.  The  North  Springfield 
Corridor  Project  is  examining  BRT 
alternatives  in  the  north  Springfield 
corridor.  FTA  regulations  and  guidance 
will  be  used  for  the  analysis  and 
preparation  of  the  North  Springfield 
Corridor  EIS. 

n.  Study  Area 

The  North  Springfield  Corridor 
encompasses  a  general  alignment 
heading  north  from  South  "A"  Street  in 
Springfield  to  the  Gateway  area  in 
Springfield.  The  exact  aligiunent  will  be 
determined  as  part  of  the  EIS  process. 

III.  Alternatives 

All  reasonable  alternatives  will  be 
evaluated  in  the  EIS  including  a  No- 
Build  Alternative,  which  will  provide 
the  basis  for  comparison  of  the  build 
alternatives.  The  No-Build  Alternative 
includes  the  existing  transportation 
system  plus  improvements  to  the  fixed- 
route  transit  system  included  in  the 
Regional  Transportation  Plan 
Financially  Constrained  Transportation 
Network,  excluding  the  implementation 
of  BRT. 

IV.  Probable  Effects 

FTA  and  LTD  will  evaluate  all 
significant  transportation, 
environmental,  social  and  economic 
impacts  of  the  alternatives.  Primary 
issues  include  support  of  state,  regional 
and  local  land  use  and  transportation 
plans  and  policies,  neighborhood 
impacts,  and  environmental  sensitivity. 
The  impacts  will  be  evaluated  for  both 
the  construction  period  and  for  the  long- 
term  period  of  operation.  Measures  to 
mitigate  any  significant  impact  will  be 
developed. 

Issued  On:  August  28,  2002. 
R.F.  Kroclialis, 
FTA  Regional  Administrator. 
[FR  Doc.  02-22371  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclcet  No.  NHTSA-2002-11778;  Notice  2] 

Bridgestone/Firestone  North  American 
Tire,  LLC,  Denial  of  Application  for 
Decision  of  Inconsequential 
Noncompliance 

Bridgestone/Firestone  North 
American  Tire,  LLC  (Firestone),  a 
Delaware  Limited  Liability  Company, 
has  determined  that  approximately  754 
30x9.50  R15  LT  Widetrack  Baja  A/T 
tires  produced  in  the  LaVergne, 
Termessee,  plant  are  not  in  full 
conipliance  with  49  CFR  571.119, 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  119,  "New  pneumatic  tires 
for  vehicles  other  than  passenger  cars," 
and  has  filed  an  appropriate  report 
pursuant  to  49  CFR  part  573,  "Defect 
and  Noncompliance  Reports."  Firestone 
has  also  applied  to  be  exempted  from 
the  notification  and  remedy 
requirements  of  49  U.S.C.  30118(d)  and 
30120(h),  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Notice  of  receipt  of  the  application 
was  published,  with  a  30-day  comment 
period,  on  March  18,  2002,  in  the 
Federal  Register  (67  FR  12084).  NHTSA 
received  no  comments. 

During  weeks  38,  39  and  40  of  the 
year  2001,  Firestone's  LaVergne, 
Termessee,  plant  produced  a  number  of 
tires  that  fail  to  comply  with  the  tire 
marking  requirements  of  FMVSS  119 
S6.5(d). 

The  markings  on  the  noncompliant 
tires  are: 

Max  Load  350  Kg  at  1985  kPa  cold 
Max  Load  900  Lbs  at  50  PSI  cold 

The  correct  markings  should  have 
been: 

Max  Load  900  Kg  at  350  kPa  cpld 
Ma3f  Load  1985  Lbs  at  50  PSI  cold 

Firestone  submits  that  the  failure  of 
the  tires  to  comply  with  FMVSS  119 
S6.5  (d)  should  be  deemed 
inconsequential  to  motor  vehicle  safety 
for  the  following  reasons: 

(1)  All  of  the  affected  30x9.50Rl5LT 
Widetrack  Baja  A/T  tires  meet  all  of  the 
remaining  requirements  of  FMVSS  119. 

(2)  The  maximum  load  as  stated  on  the  tire 
in  both  English  and  Metric  units  is  actually 
less  than  the  actual  maximum  load  for  these 
tires.  Therefore,  it  is  not  likely  the  tires 
would  be  placed  in  an  unsafe,  overload 
situation  as  a  result  of  the  marking 
noncompliance.  In  fact,  if  the  consumer 
relies  on  the  markings,  the  load  will  be 
signiHcantly  less  than  the  tire  is  capable  of 
carrying. 


(3)  While  the  inflation  pressure  is  incorrect 
in  Metric  units,  the  English  inflation  units 
are  correct.  Since  the  English  units  are 
correct  and  English  units  are  the  common 
usage  for  inflation  in  North  America,  it  is 
highly  unlikely  that  the  subject  tires  would 
be  over  inflated  as  a  result  of  the  marking 
noncompliance. 

(4)  The  subject  tires  are  correctly  marked 
Load  Range  "C"  and  Load  Index  104.  By  Tire 
and  Rim  Association's  data;  the  Load  Range 
"C"  and  Load  Index  104  define  maximum 
load  of  1985  pounds  and  900  Kgs  at  50  psi 
and  350  kPa. 

The  agency  believes  the  true  measure 
of  inconsequentiality  with  respect  to  the 
noncompliance  with  FMVSS  No.  119, 
paragraph  S6.5,  is  whether  a  consumer 
who  relied  on  the  incorrect  information 
could  experience  a  safety  problem.  In 
the  case  of  this  noncompliance,  the 
maximum  load  markings  are 
understated,  making  it  unlikely  the  tires 
would  be  overloaded  by  consumers 
following  the  marked  maximum  load 
values.  However,  while  the 
corresponding  inflation  pressure  value 
is  correctly  marked  in  English  units,  it 
is  overstated  by  over  500  percent  in 
Metric  units.  While  we  recognize  that 
consumers  are  supposed  to  identify  the 
proper  inflation  pressure  from  the  tire 
information  placard,  surveys  have 
shown  that  some  consumers  rely  on  the 
maximum  load  markings  on  the  tire.  A 
consumer  who  relied  on  the  Metric 
markings  on  these  tires  could  over- 
inflate  the  tires  to  unsafe  levels, 
potentially  resulting  in  personal  injury 
or  tire  failure. 

In  consideration  of  the  foregoing, 
NHTSA  has  decided  that  the  applicant 
has  not  met  its  burden  of  persuasion 
that  the  noncompliance  described  is 
inconsequential  to  safety.  Accordingly, 
Firestone's  application  is  hereby  denied, 
and  the  applicant  must  provide 
notification  of  the  noncompliance,  as 
required  by  49  U.S.C.  30118.  Also, 
Firestone  must  provide  a  cost-free 
remedy  for  the  noncompliance. 

(49  U.S.C.  30118,  30120;  delegations  of 
authority  at  49  CFR  1.50  and  501.8) 

Issued  on:  August  27,  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-22320  Filed  8-30-02:  8:45  am] 
BILUNG  CODE  4giO-59-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Dociwt  No.  34242] 

Union  Pacific  Railroad  Company- 
Trackage  Rights  Exemptior>— The 
Burlington  Norttiem  and  Santa  Fe 
Railway  Company 

The  Burlington  Northern  and  Santa  Fe 
Railway  Company  (BNSF)  has  agreed  to 
grant  temporary '  overhead  trackage 
rights  to  Union  Pacific  Railroad 
Company  (UP)  over  BNSF's  rail  lines 
between  BNSF  milepost  460.0  near 
Sweetwater,  TX,  and  BNSF  milepost 
655.7  near  Clovis,  NM,  a  distance  of 
approximately  221.2  miles. ^ 

The  transaction  was  scheduled  to  be 
consummated  on  August  22.  2002.  The 
purpose  of  the  temporary  trackage  rights 
is  to  allow  UP  to  bridge  its  train  service 
over  BNSF  lines  while  UP's  main  lines 
are  out  of  service  due  to  maintenance. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co. — Trackage  Rights-BN. 
354  I.C.C.  605  (1978),  as  modified  in 
Mendocino  Coast  Rv-,  Inc. — Lease  and 
Operate.  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  the  notice  contains  false 
or  misleading  information,  the 
exemption  is  void  ab  initio.  Petitions  to 
revoke  the  exemption  under  49  U.S.C. 
10502(d)  may  be  filed  at  any  time.  The 
filing  of  a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34242,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Robert  T. 
Opal,  1416  Dodge  Street,  Room  830. 
Omaha,  NE  68179. 

Board  decisions  and  notices  are 
available  on  our  website  at 
"www.stb.dot.gov." 

Decided;  August  23,  2002. 


'  On  August  14,  2002,  UP  filed  a  petition  for 
exemption  in  STB  Finance  Docket  No.  ,34242  (.Sub- 
No.  1),  Union  Pacific  Railroad  Company — Trarkaf>e 
Rights  Exemption — The  Burlington  Northern  and 
Santa  Fe  Railway  Company,  wherein  I'P  and  BNSF 
request  that  the  Board  permit  the  proposed 
temporan,'  overhead  trackage  rights  arrangement 
described  in  the  present  pri^eeding  to  expire  on  or 
about  November  23.  2002.  That  petition  will  l)e 
addressed  by  the  Board  in  a  separate  decision. 

'  By  amendment  filed  August  20,  2002.  a 
representative  of  UP  points  out  that  there  are 
several  changes  in  milepost  sequencing  between 
Sweetwater  and  Clovis.  which  is  why  a  substraction 
of  the  two  boundary  mileposts  does  not  yield  the 
stated,  and  correct,  221.2  miles. 
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By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

|FR  Doc'  02-22110  Filed  8-30-02:  8:45  am) 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8845 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  in^4ites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/ or  continuing  Information 
collections,  as  required  by  the 
PaperworkReduction  Act  of  1995.  - 
Public  Law  104-13  (44  U.S.G. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
,8845.  Indian  Employment  Credit. 
DATES:  Written  comments  should  be 
received  on  or  before  November  4,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
-  Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
[Allan  .M.Hopkins@irs.gov] ,  Internal 
Revenue  Service,  Room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION: 
Title:  Indian  Employment  Credit. 
OMB  Number:  1545-1417. 
Form  Number:  8845. 
Abstract:  Under  Internal  Revenue 
Code  section  45A,  employers  can  claim 
an  income  tax  credit  for  hiring 
American  Indians  or  their  spouses  to 
work  in  a  trade  or  business  on  an  Indian 
reservation.  Form  8845  is  used  by 
employers  to  claim  the  credit  and  by 
IRS  to  ensure  that  the  credit  is 
computed  correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  8845  at  this 

time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 


Estimated  Number  of  Respondents: 

1.246. 
Estimated  Time  Per  Respondent:  11 

hr.,  28  min. 

Estimated  Total  Annual  Burden 
Hours:  14,292. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  infonnation 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.G.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  simimarized  and/ or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  16,  2002. 
Glenn  Kirkland, 
IBS  Reports  Clearance  Officer 
[PR  Doc.  02-22379  Filed  8-30-02;  8:45  am] 

BILUNG  CODE  4<3<M)1-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  Form  8846 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

action:  Notice  and  request  for 

comments. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 


opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.G. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  Form 
8846,  Credit  for  Employer  Social 
Security  and  Medicare  Taxes  Paid  on 
Certain  Employee  Tips. 
DATES:  Written  comments  should  be 
received  on  or  before  November  4,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form-and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
Ui^a/i.M.Hoplajis@irs.gov),  Internal 
Revenue  Service,  Room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Credit  for  Employer  Social 
Security  and  Medicare  Taxes  Paid  on 
Certain  Employee  Tips. 
OMB  Number:  1545-1414. 
Form  Number:  8846. 
Abstract:  Employers  in  food  or 
beverage  establishments  where  tipping 
is  customary  can  claim  an  income  tax 
credit  for  the  amoimt  of  social  security 
and  Medicare  taxes  paid  (employer's 
share)  on  tips  employees  reported,  other 
than  on  tips  used  to  meet  the  minimum 
wage  requirement.  Form  8846  is  used  by 
employers  to  claim  the  credit  and  by  the 
IRS  to  verify  that  the  credit  is  computed 
correctly. 

Current  Actions:  There  are  no  changes 
being  made  to  the  Form  8846  at  this 

time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 

68,684. 
Estimated  Time  Per  Respondent:  8  hr., 

52  min. 

Estimated  Total  Annual  Burden 
Hours:  609,228. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
-    unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
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revenue  law.  Generally,  tax  returns  and 
tax  return  infonnation  are  confidential, 
as  required  by  26  U.S.G.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
infonnation  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  15,  2002. 
Glenn  Kirkland, 
IRS  Reports  Clearance  Officer. 
[FR  Doc.  02-22380  Filed  8-30-02;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment  ' 
Request  for  Form  8850 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.G. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  conmients  concerning  Form 
8850,  Pre-Screening  Notice  and 
Certification  Request  for  the  Work 
Opportunity  and  Welfare-to-Work 
Credits. 

DATES:  Written  comments  should  be 
received  on  or  before  November  4,  2002, 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Allan  Hopkins, 
(202)  622-6665,  or  through  the  internet 
[Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 

SUPPLEMENTARY  INFORMATION:  Title:  Pre- 
Screening  Notice  and  Certification 
Request  for  the  Work  Opportunity  and 
Welfare-to-Work  Credits. 

OMB  Number:  1545-1500. 

Form  Number:  8850. 

Abstract:  Employers  use  Form  8850  as 
part  of  a  written  request  to  a  state 
employment  security  agency  to  certify 
an  employee  as  a  member  of  a  targeted 
group  for  purposes  of  qualifying  for  the 
work  opportunity  credit  or  the  welfare- 
to-work  credit.  The  work  opportunity 
credit  and  the  welfare-to-work  credit 
cover  individuals  who  begin  work  for 
the  employer  before  July  1, 1999. 

Current  Actions:  There  are  no  changes 
being  made  to  Form  8850  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Businesses  or  other 
for-profit  organizations. 

Estimated  Number  of  Respondents: 
400,000. 

Estimated  Time  Per  Respondent:  3  hr., 
59  min. 

Estimated  Total  Annual  Burden 
Hours:  1,596,000.        * 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retuim  information  are  confidential, 
as  required  by  26  U.S.G.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
r^uest  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Conunents  are  invited  on: 
(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 


performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  August  20,  2002. 
Glenn  Kirkland, 
[RS  Reports  Clearance  Officer 
[FR  Doc.  02-22381  Filed  8-30-02;  8:45  am) 
BILUNG  CODE  4«30-01-l> 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Art  Advisory  Panel— Notice  of  Closed 
Meeting 

AGENCY:  Internal  Revenue  Service, 
Treasury. 

ACTION:  Notice  of  Closed  Meeting  of  Art 
Advisory  Panel. 

SUMMARY:  Closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  in 
Washington,  DC. 

DATE:  The  meeting  will  be  held 
September  25,  2002. 

ADDRESSES:  The  closed  meeting  of  the 
Art  Advisory  Panel  will  be  held  on 
September  25,  2002,  in  Room  4600E 
begiiming  at  9:30  a.m.,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC  20005. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Carolan,  C:AP:AS,  1099  14th 
Street,  NW.,  Washington,  DC  20005. 
Telephone  (202)  694-1861  (not  a  toll 
free  number). 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  pursuant  to  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act,  5  U.S.G.  App.  (1988). 
that  a  closed  meeting  of  the  Art 
Advisory  Panel  will  be  held  on 
September  25,  2002,  in  Room  4600E 
beginning  at  9:30  a.m.,  Franklin  Court 
Building,  1099  14th  Street,  NW., 
Washington,  DC  20005. 
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The  agenda  will  consist  of  the  review 
and  evaluation  of  the  acceptability  of 
fair  market  value  appraisals  of  works  of 
art  involved  in  Federal  income,  estate. 
or  gift  tax  returns.  This  will  involve  the 
discussion  of  material  in  individual  tax 


returns  made  confidential  by  the 
provisions  of  26  U.S.C.  6103. 

A  determination  as  required  by 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  has  been  made  that  this 
meeting  is  concerned  with  matters  listed 
in  section  552b(c)(3),  (4),  (6),  and  (7), 


and  that  the  meeting  will  not  be  open 
to  the  public. 

David  B.  Robison, 

National  Chief.  Appeals. 

[FR  Doc.  02-22378  Filed  8-30-02;  8:45  am] 

BILLmC  CODE  4830-01-P 


56352         Federal  Register/ Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Rules  and  Regulations 


Tuesday, 
September  3,  2002 


®    F=1 


Part  n 

Architectural  and 
Transportation 
Barriers  Compliance 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

36  CFR  Part  1191 

[Docket  No.  98-5] 
RIN3014-AA16 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  tor  Buildings 
and  Facilities;  Recreation  Facilities 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Final  rule. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  is  issuing  final 
accessibility  guidelines  to  serve  as  the 
basis  for  standards  to  be  adopted  by  the 
Department  of  Justice  for  new 
construction  and  alterations  of 
recreation  facilities  covered  by  the 
Americans  with  Disabilities  Act  (ADA). 
The  guidelines  include  scoping  and 
technical  provisions  for  amusement 
rides,  boating  facilities,  fishing  piers 
and  platforms,  golf  courses,  miniature 
golf,  sports  facilities,  and  swimming 
pools  and  spas.  The  guidelines  will 
ensure  that  newly  constructed  and 
altered  recreation  facilities  meet  the 
requirements  of  the  ADA  and  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities. 

DATES:  The  guidelines  are  effective 
October  3,  2002.  The  incorporation  by 
reference  of  certain  publications  listed 
in  the  guidelines  is  approved  by  the 
Director  of  the  Federal  Register  as  of 
October  3,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 
and  Information  Services.  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW..  suite- 1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-0017 
(Voice);  (202)  272-0082  (TTY).  E-mail 
address:  greenweU@access-board.gov. 
SUPPLEMENTARY  INFORMATION: 

Availability  of  Copies  and  Electronic 
Access 

Single  copies  of  this  publication  may 
be  obtained  at  no  cost  by  calling  the 
Access  Board's  automated  publications 
order  line  (202)  272-0080,  by  pressing 
2  on  the  telephone  keypad,  then  1,  and 
requesting  publication  S-43  (Recreation 
Facilities  Final  Rule).  Persons  using  a 
TTY  should  call  (202)  272-0082.  Please 
record  a  name,  address,  telephone 
number  and  request  publication  S-43. 
This  document  is  available  in  alternate 
formats  upon  request.  Persons  who  want 


a  copy  in  an  alternate  format  should 
specify  the  type  of  format  (cassette  tape, 
Braille,  large  print,  or  ASCII  disk).  This 
document  is  also  available  on  the 
Board's  Internet  site  (httpJ/www.access- 
board.gov/recreation/final.htm). 

Background 

The  Americans  with  Disabilities  Act 
recognizes  and  protects  the  civil  rights 
of  people  with  disabilities.'  Titles  II  and 
III  of  the  ADA  require,  among  other 
things,  that  newly  constructed  and 
altered  State  and  local  government 
facilities,  places  of  public 
accommodation,  and  commercial 
facilities  be  readily  accessible  to  and 
usable  by  individuals  with  disabilities. 
Recreation  facilities  are  among  the  types 
of  facilities  covered  by  titles  II  and  III  of 
the  ADA. 

The  ADA  designates  the  Access  Board 
as  the  agency  responsible  for  developing 
minimum  accessibility  guidelines  to 
ensure  that  new  construction  and 
alterations  of  facilities  covered  by  titles 
II  and  III  of  the  ADA  are  readily 
accessible  to  and  usable  by  individuals 
with  disabilities.^  The  Access  Board 
initially  issued  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG)  in  1991. ^  Current  ADAAG 
contains  general  scoping  and  technical 
provisions  (ADAAG  1  to  4)  that  apply  to 
all  types  of  facilities,  and  special 
application  sections  (ADAAG  5  to  12) 
that  include  additional  scoping  and 
technical  provisions  for  certain  types  of 
facilities.''  As  discussed  in  more  detail 
below,  this  final  rule  will  amend  section 
4,  and  create  a  new  section  15 
(Recreation  Facilities). 

The  Department  of  Justice  is 
responsible  for  issuing  regulations  to 


'  See  42  ll.S.C.  12101  et  seq.  (http:// 
H itu  usdoj.fiov/i rt/ada/pubs/ada.txt). 

-The  .Across  Board  is  an  independent  Federal 
agency  established  by  section  502  of  the 
Rehabilitation  Act  whose  primary  mission  is  to 
promote  accessibility  for  individuals  with 
disabilities.  The  Acxess  Board  consists  of  25 
members.  Thirteen  are  appointed  by  the  President 
from  among  the  public,  a  majority  of  whom  are 
required  to  be  individuals  with  disabilities.  The 
other  twelve  are  heads  of  the  following  Federal 
agencies  or  their  designees  whose  positions  are 
Executive  Level  IV'  or  above;  The  Departments  of 
Health  and  Human  Services.  Education. 
Transportation,  Housing  and  Urban  Development. 
Labor.  Interior,  Defense,  Justice.  Veterans  Affairs, 
and  Commerce;  General  .Services  Administration; 
and  United  .States  Postal  Service. 

'  Sep  36  CFR  part  1191,  Appendix  A  [http:// 
wM-w  access-board. gov/adaag/html/adaag.htm). 

^The  special  application  sections  cover  the 
following  facilities;  restaurants  and  cafeterias 
(ADAAG  5);  medical  care  facilities  (ADAAG  6); 
business,  mercantile  and  civic  (ADAAG  7);  libraries 
(ADAAG  8):  transient  lodging  (ADAAG  9); 
transportation  facilities  (ADAAG  10);  judicial. 
legislative,  and  regulatory  facilities  (ADAAG  11): 
and  detention  and  correctional  facilities  (ADAAG 
12).  ADAAG  13  is  reserved  for  housing  and  ADAAG 
H  is  reserved  for  public  rights-of-way. 


implement  titles  II  and  III  of  the  ADA. 
The  regulations  issued  by  the 
Department  of  Justice  must  include 
accessibility  standards  for  newly 
constructed  and  altered  facilities 
covered  by  titles  II  and  III  of  the  ADA. 
The  standards  must  be  consistent  with 
the  minimum  accessibility  guidelines 
issued  by  the  Access  Board.  The 
Department  of  Justice  has  adopted 
ADAAG  as  the  Standard  for  Accessible 
Design  for  title  III  of  the  ADA.'' 

This  final  rule  amends  ADAAG  by 
adding  a  new  special  application 
section  for  amusement  rides,  boating 
facilities,  fishing  piers  and  platforms, 
golf  courses,  miniature  golf,  sports 
facilities,  and  swimming  pools  and  spas. 
This  rulemaking  has  had  a  long  history. 
In  1993,  the  Access  Board  established 
an  advisory  committee  of  27  members  to 
make  recommendations  on  guidelines 
for  recreation  facilities.  The  Recreation 
Access  Advisory  Committee  met  from 
July  1993  to  May  1994  and  submitted  a 
report  to  the  Board,  "Recommendations 
for  Accessibility  Guidelines: 
Recreational  Facilities  and  Outdoor 
Developed  Areas".  After  receiving  the 
committee's  report,  the  Board  published 
it  as  an  advance  notice  of  proposed 
rulemaking  (59  FR  48542,  September  21, 
1994).  Over  600  comments  were 
received  on  the  report  and  questions 
asked  in  the  advance  notice.  To  obtain 
additional  information  for  this 
rulemaking,  the  Board  also  sponsored 
research  on  access  to  swimming  pools 
in  1995;  held  informational  meetings 
and  conducted  site  visits  on  access  to 
miniature  golf  facilities  in  September 
1996;  and  held  informational  meetings 
and  conducted  site  visits  on  accessible 
amusement  rides  in  December  1999  and 
March  and  April  2000. 

A  notice  of^proposed  rulemaking 
(NPRM)  was  published  in  the  Federal 
Register  on  July  9,  1999.  (64  FR  37326. 
July  9, 1999).  The  comment  period  was 
originally  scheduled  to  close  on 
November  8, 1999,  but  was  extended 
until  December  8, 1999  to  allow  more 
time  for  the  public  to  submit  comments. 
These  comments  were  submitted 
electronically,  in  writing,  and  as  oral 
testimony  received  during  two  public 
hearings  held  in  Dallas,  TX  (August  26, 


s  Sep  28  CFR  part  36,  Appendix  A  [http:// 
www.  usdof.gov/cTt/ada/reg3a.html\.  The 
Department  of  Justice  standards  currently  include 
ADAAG  1  to  10.  State  and  local  governments 
currently  have  the  option  of  using  ADAAG  or  an 
earlier  standard,  the  Uniform  Federal  Accessibility 
Standards  (UFAS).  when  constructing  or  altering 
facilities  under  the  Department  of  Justice 
regulations  for  title  II  of  the  ADA.  See  28  CFR 
35. 1 5 1  (c)  [http:/ /www.  usdoj.gov/crt/ada/reg2/btml]. 
The  Department  of  Justice  has  issued  a  notice  of 
proposed  rulemaking  to  eliminate  this  option.  59 
FR  31808  (June  20. 1994). 
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1999)  and  Boston,  MA  (November  17, 
1999).  Over  200  people  attended  these 
hearings  and  approximately  54  people 
provided  testimony.  The  Board  received 
approximately  300  comments  during  the 
public  comment  period. 

The  Access  Board  created  an  ad  hoc 
committee  of  Board  members  to  review 
the  comments  received  on  the  proposed 
rule.  The  ad  hoc  committee  discussed 
significant  issues  associated  with  the 
comments  and  made  recommendations 
to  the  full  Board  for  the  final  rule.  In  an 
effort  to  provide  the  public  vnth  more 
opportunities  for  input  into  the 
provisions  for  the  final  rule,  on  July  21, 
2000  the  Board  published  a  simimary  of 
the  ad  hoc  committee's 
recommendations  and  put  the  summary 
in  the  rulemaking  docket  for  public 
review  (65  FR  4533,  July  21,  2000).  The 
comment  period  on  the  summary  closed 
on  September  19,  2000.  Approximately 
70  comments  were  received  during  the 
public  comment  period.  Afterwards,  the 
Board  held  informational  meetings  on 
the  sumraary  in  Washington,  DC 
(August  21-22,  2000)  and  San 
Francisco,  CA  (September  6-7,  2000). 

General  Issues 

Incorporating  the  Final  Rule  on 
Recreation  Facilities  Into  Future 
Revisions  to  ADAAG 

A  complete  review  of  ADAAG  has 
been  underway  for  several  years. 
ADAAG  was  first  published  on  July  26, 
1991.  The  Board  is  committed  to 
ensuring  that  ADAAG  continues  to 
reflect  technological  developments  and 
is  improved  in  terms  of  usability.  Efforts 
also  include  coordination  with  changes 
in  national  standards  and  model  code 
organizations  and  reconciling 
differences  between  ADAAG  and 
national  consensus  standards,  where 
possible.  The  Board  published  a  notice 
of  proposed  rulemaking  on  November 
16, 1999  with  proposed  revisions  to 
ADAAG.  The  Board  plans  to  issue  final 
changes  to  ADAAG  in  the  near  future. 

The  Board  is  issuing  the  final 
guidelines  for  recreation  facilities  prior 
to4he  publication  of  the  final  ADAAG 
revision.  The  Board  then  plans  to 
incorporate  these  final  guidelines  into 
the  final  revisions  to  ADAAG.  To 
effectively  incorporate  these  guidelines 
into  the  new  format,  some  minor 
formatting  changes  will  be  made.  For 
instance,  the  revised  ADAAG  will 
include  a  new  format  and  numbering 
system.  This  rule  will  need  to  be 
formatted  to  fit  that  system.  Some  of  the 
provisions  will  also  be  modified  slightly 
to  avoid  redundancy.  No  substantive 
changes  to  the  text  are  planned.  Once 
incorporated,  the  Board  will  develop  a 


guide  to  assist  users  with  the  new 
ADAAG. 

The  incorporation  of  the  final 
recreation  guidelines  into  the  revised 
ADAAG  will  enhance  the  usability  of 
the  accessibility  guidelines  for 
architects,  designers,  manufacturers, 
operators  and  others  using  ADAAG.  For 
example,  accessibility  guidelines  for 
accessible  parking  spaces,  toilet  rooms, 
amusement  rides,  swimming  pools,  and 
exercise  facilities  will  be  combined  into 
one  document.  Other  improvements  in 
the  format  of  ADAAG  will  reduce 
redimdancy  through  the  use  of  basic 
technical  provisions  known  as 
"building  blocks,"  which  will  provide 
consistent  dimensions  for  clear  spaces, 
turning  spaces,  and  knee  and  toe 
clearances  for  elements.  These  basic 
technical  provisions  will  apply  unless 
otherwise  modified  in  the  section 
containing  accessibility  guidelines  for 
recreation  facilities.  For  example, 
handrail  requirements  for  sloped  entries 
into  swimmingif)ools  modify  the 
requirements  otherwise  required  in'the 
ramp  provisions  (ADAAG  4.8.5). 

Multiple  Chemical  Sensitivities  and 
Electromagnetic  Sensitivities 

Individuals  with  multiple  chemical 
sensitivities  and  electromagnetic 
sensitivities  submitted  a  substantial 
number  of  written  comments  and 
attended  the  public  information 
meetings  on  the  draft  final  rule.  They 
reported  that  chemicals  used  in 
recreation  facilities,  such  as  chlorine 
used  in  swimming  pools  and  spas,  and 
pesticides  and  synthetic  fertilizers  used 
on  golf  courses,  are  barriers  that  deny 
them  access  to  those  facilities.  They 
requested  the  Board  to  include 
provisions  in  the  final  rule  to  make 
recreation  facilities  accessible  for  them. 

The  Board  recognizes  that  multiple 
chemical  sensitivities  and 
electromagnetic  sensitivities  may  be 
considered  disabilities  under  the  ADA  if 
they  so  severely  impair  the  neurological, 
respiratory  or  other  functions  of  an 
individual  that  it  substantially  limits 
one  or  more  of  the  individual's  major 
life  activities.  The  Board  plans  to 
closely  examine  the  needs  of  this 
population,  and  undertake  activities 
that  address  accessibility  issues  for 
these  individuals. 

The  Board  plans  to  develop  technical 
assistance  materials  on  best  practices  for 
accommodating  individuals  with 
multiple  chemical  sensitivities  and 
electromagnetic  sensitivities.  The  Board 
also  plans  to  sponsor  a  project  on  indoor 
enviroiunental  quality.  In  this  project, 
the  Board  will  bring  together  building 
owners,  architects,  building  product 
manufacturers,  model  code  and 


standard-setting  organizations, 
individuals  with  multiple  chemical 
sensitivities  and  electromagnetic 
sensitivities,  and  other  individuals.  This 
group  will  examine  building  design  and 
construction  issues  that  affect  the 
indoor  environment,  and  develop  an 
action  plan  that  can  be  used  to  reduce 
the  level  of  chemicals  and 
electromagnetic  fields  in  the  built 
environment. 

Neither  the  proposed  rule  nor  the 
draft  final  rule  included  provisions  for 
multiple  chemical  sensitivities  or 
electromagnetic  sensitivities.  The  Board 
believes  these  issues  require  a  thorough 
examination  and  public  review  before 
they  are  addressed  through  rulemaking. 
The  Board  does  not  address  these  issues 
in  the  final  rule. 

Existing  Recreation  Facilities 

The  Board  received  a  significant 
number  of  comments  related  to  the 
impact  of  these  accessibility  guidelines 
on  existing  facilities.  Some  commenters 
interpreted  the  proposed  rule  and  the 
draft  final  rule  to  require  all  existing 
recreation  facilities  or  elements  of  these 
facilities  to  be  modified  to  meet  the  new 
accessibility  guidelines.  They  expressed 
concern  that  the  guidelines  would  have 
a  significant  economic  impact  on 
existing  recreation  facilities. 

To  clarify,  ADAAG  and  the  final 
accessibility  guidelines  for  recreation 
facilities  apply  to  newly  designed  or 
newly  constructed  buildings  and 
facilities  and  to  existing  facilities  when 
they  are  altered.  ADAAG  and  the 
Department  of  Justice  regulations 
address  whether  a  change  to  a  building 
or  facility  is  considered  an  alteration. 
The  publication  of  this  final  rule  does 
not  require  that  all  existing  facilities  be 
modified  to  meet  these  guidelines.  State 
and  local  governments  who  provide 
recreation  facilities  have  a  separate 
obligation  imder  title  II  of  the  ADA  to 
provide  program  accessibility  which 
may  require  the  removal  of  architectural 
barriers  in  existing  facilities.  See  28  CFR 
35.150  (http://www. usdoj.gov/crt/ada/ 
reg2.html].  Private  entities  who  own. 
lease  (or  lease  to),  or  operate  recreation 
facilities  have  a  separate  obligation 
under  title  III  of  the  ADA  to  remove 
architectural  barriers  in  existing 
facilities  where  it  is  readily  achievable 
[i.e.,  easily  accomplishable  and  able  to 
be  carried  out  without  much  difficulty 
or  expense).  See  28  CFR  36.304  [http:/ 
/www.usdof.gov/crt/ada/reg3a.htmi). 

Federal  tax  credits  and  deductions  are 
available  to  private  entities  for 
architectural  barrier  removal  in  existing 
facilities.  Federal  funds  also  are 
available  through  the  Community 
Development  Block  Grant  Program  to 
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remove  architectural  barriers  in  existing 
facilities.  State  and  local  governments 
may  use  Community  Development 
Block  Grant  funds  to  remove 
architectural  barriers  in  publicly  and 
privately  operated  facilities.  Entities 
requesting  guidance  on  their  obligations 
for  existing  facilities  should  contact  the 
Department  of  Justice. 

Equivalent  Facilitation 

Commenters  addressing  various 
sections  of  the  recreation  rule  indicated 
the  need  for  flexibility  in  designing  and 
constructing  accessible  recreation 
facilities  and  elements.  Commenters 
wanted  to  ensure  that  alternative 
designs  would  be  permitted  for 
providing  accessibility  with  some  of  the 
imique  elements  and  facilities 
addressed  in  this  rule.  Specific  concerns 
were  raised  in  comments  related  to 
accessible  amusement  rides  and 
miniature  golf  courses. 

The  Board  recognizes  that  many  of  the 
facilities  and  elements  addressed  in  this 
rule  are  unique  and  supports  the  need 
for  flexibility  in  making  them 
accessible.  Section  2.2  of  ADAAG 
currently  permits  "departures  from 
particular  technical  and  scoping 
requirements  of  this  guideline  by  the 
use  of  other  designs  and  technologies 
*   *  *  where  the  alternative  designs  and 
technologies  used  will  provide 
substantially  equivalent  or  greater 
access  to  and  usability  of  the  facility." 
This  provision  applies  to  all  facilities 
and  elements  addressed  by  ADAAG, 
including  recreation  facilities. 

Section-by-Section  Analysis 

This  section  of  the  preamble  contains 
a  concise  summary  of  the  final  rule  and 
an  analysis  of  the  comments  the  Board 
received  on  each  section.  The  final  rule 
amends  several  existing  sections  of 
ADAAG  and  adds  a  new  special 
application  section.  Section  4  of 
ADAAG  has  been  amended  to  include 
provisions  addressing  miscellaneous 
sports  facilities  and  elements  as 
explained  below. 

Miscellaneous  Sports  Facilities  and 
Elements 

The  accessibility  guidelines  for 
recreation  facilities  are  primarily  set 
forth  in  Section  15.  Several  changes, 
however,  were  also  required  within 
ADAAG  section  4  to  adequately  address 
some  of  the  unique  sports  facilities  and 
elements. 

Section  3.5    Definitions  "Area  of  Sport 
Activity" 

An  area  of  sport  activity  is  defined  as 
"that  portion  of  a  room  or  space  where 
the  play  or  practice  of  a  sport  occurs." 


The  term  is  defined  in  order  to  clarify 
the  requirements  for  connecting  an 
accessible  route  with  this  type  of  space. 
The  term  is  used  broadly  to  define 
spaces  where  the  play  or  practice  of  a 
sport  occxirs.  It  includes,  but  is  not 
limited  to,  field  sports  such  as  softball, 
football,  lacrosse,  baseball,  and  soccer; 
court  sports  such  as  tennis,  racquetball, 
and  volleyball;  and  other  sports  such  as 
gymnastics. 

Comment.  A  few  commenters 
suggested  that  further  clarification 
would  be  helpful  in  the  use  of  the  term 
"sport"  and  "practice"  of  a  sport. 

Response.  Providing  an  exhaustive 
list  of  sports  is  not  practical,  since  it 
may  inadvertently  omit  a  sport,  or  fail 
to  recognize  an  emerging  sport  of  the 
future.  The  "area  of  sport  activity"  will 
vary  ft"om  sport  to  sport.  Exceptions  to 
technical  provisions  in  ADAAG  4.1.2  (3) 
and  (4)  and  4.1.3  (2)  and  (3)  clarify  that 
accessibility  is  not  required  in  the  "area 
of  sport  activity."  This  is  consistent 
with  the  recommendations  of  the 
Recreation  Access  Advisory  Committee 
and  supports  access  to  each  "area  of 
sport  activity,"  while  not  affecting  the 
nature  of  the  sport. 

Section  4.1.1  (5)(b)    General  Exceptions 

The  following  recreation  facilities  or 
portions  of  recreation  facilities  are 
exempt  from  accessibility  requirements: 
Raised  structures  used  for  refereeing, 
judging,  or  scoring  a  sport;  water  slides; 
animal  containment  areas  not  for  public 
use;  and  raised  boxing  rings  and 
wrestling  rings. 

Comment.  The  proposed  rule 
exempted  structures  used  solely  for 
refereeing  a  sport.  A  commenter 
questioned  whether  structures  used  for 
"judging"  or  "scoring"  a  sport  would 
also  be  considered  exempt. 

Response.  The  exception  has  been 
modified  in  the  final  rule  to  include  the 
term  "judging"  and  "scoring."  The 
Board  considers  the  structures  used  for 
these  activities  to  be  consistent  with  the 
intent  of  this  exception. 

Comment.  The  proposed  rule  did  not 
include  any  specific  requirements  for 
access  to  water  slides.  Question  4  in  the 
proposed  rule  requested  comments  on 
this  issue.  Most  of  the  commenters  did 
not  support  providing  access  to  the  top 
of  water  slides.  A  few  commenters 
suggested  that  access  be  required  to  the 
top  of  smaller  water  slides  with  an 
exemption  for  larger  slides. 

Response.  An  exception  has  been 
added  in  the  final  rule  exempting  water 
slides,  including  the  structure 
supporting  the  water  slide,  from  the 
guidelines.  Providing  access  to  water 
slides  would  require  extensive  ramping 
or  elevators  which  would  make  the 


slides  cost  prohibitive.  Designers  and 
operators  are  encouraged  to  provide 
access  to  smaller  water  slides,  where 
possible.  Recent  designs  for  "leisure 
pools"  have  incorporated  an  accessible 
route  to  the  top  of  water  slides  using  the 
different  elevations  on  a  site.  These 
designs  provide  increased  access  for 
individuals  with  disabilities. 

Comment.  The  proposed  rule  did  not 
specifically  address  access  to  "life  guard 
stands."  A  few  commenters 
recommended  that  structures  such  as 
life  guard  stands  be  addressed. 

Response.  ADAAG  4.1.1(5)(b) 
specifically  exempts  life  guard  stands 
and  was  added  during  a  rulemaking  for 
State  and  local  government  facilities  (63 
FR  2000,  January  13, 1998). 

Comment.  The  proposed  rule 
included  exceptions  to  technical 
provisions  for  accessible  routes  in 
animal  contauunent  areas.  The 
International  Association  of  Amusement 
Parks  and  Attractions  expressed  concern 
about  general  requirements  for 
accessibility  in  animal  containment 
areas  that  are  not  open  to  the  public  and 
are  specifically  limited  to  animal 
handlers. 

Response.  An  exception  has  been 
added  in  the  final  rule  to  clarify  that 
accessibility  is  not  required  to  animal 
containment  areas  that  are  not  for 
"public  use."  Where  animal 
containment  areas  are  open  to  public 
use  such  as  petting  farms,  the  provisions 
of  ADAAG  4.3  apply.  Several  exceptions 
to  the  provisions  of  ADAAG  4.3  in 
animal  containment  areas  are  also 
included  in  the  final  rule. 

Comment.  The  proposed  rule 
exempted  raised  boxing  rings  from 
accessibility.  A  few  conmienters 
suggested  that  raised  wrestling  rings  be 
added  to  this  exception. 

Response.  The  exception  has  been 
modified  in  the  final  rule  to  add 
wrestling  rings  to  the  exemption. 

Section  4.1.2(2)(b)  and  4.1.3(l)(b) 
Accessible  Routes  for  Court  Sports 

These  sections  are  amended  to  require 
an  accessible  route  complying  with 
ADAAG  4.3  to  directly  connect  both 
sides  of  the  court  in  court  sports. 

Comment.  The  proposed  rule  required 
an  accessible  route  to  connect  both  sides 
of  the  court  in  court  sports.  The 
American  Institute  of  Architects  (ALA) 
was  concerned  that  an  accessible  route 
connecting  the  two  sides  of  a  court  may 
not  be  a  direct  route  and  could  require 
one  to  go  around  a  multitude  of  courts 
to  get  to  the  other  side  of  the  court 
where  a  sport  requires  changing  sides. 
This  is  especially  critical  in  sports  such 
as  tennis,  where  changing  sides  of  the 
court  is  part  of  the  game. 


56356         Federal  Register / Vol.  67.  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations         56355 


Response.  The  accessible  route  must 
be  a  direct  route  from  one  side  of  the 
court  to  the  other  side.  Requiring 
players  on  one  side  of  the  court  to 
traverse  through  or  around  another 
court  to  get  to  the  other  side  is  not 
permitted. 

Section  4.1.2(3)  and  4.1.3(2) 
Protruding  Objects  in  Areas  of  Sport 
Activity 

Areas  of  sport  activity  are  exempt 
from  the  requirements  of  ADAAG  4.4 
(Protruding  Objects). 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.1.2  (4)  and  4.1.3(3)  Ground 
Surfaces  in  Areas  of  Sport  Activity  and 
Animal  Containment  Areas 

Two  exceptions  are  added  to  these 
sections  which  require  ground  surfaces 
along  accessible  routes  and  in  accessible 
spaces  to  comply  with  ADAAG  4.5. 
ADAAG  4.5  requires  ground  and  floor 
surfaces  along  accessible  routes  to  be 
stable,  firm,  and  slip  resistant.  ADAAG 
4.5  also  addresses  changes  in  level 
(ADAAG  4.5.2),  carpet  (ADAAG  4.5.3), 
and  gratings  ADAAG  (4.5.4).  Exception 

1  exempts  areas  of  sport  activity  from  all 
requirements  of  ADAAG  4.5.  Exception 

2  exempts  animal  containment  areas 
designed  and  constructed  for  public  use 
from  the  requirements  of  ADAAG  4.5.2 
and  from  providing  a  stable,  firm,  and 
slip  resistant  ground  or  floor  surface. 

Comment.  The  proposed  rule  required 
an  accessible  route  to  connect  to  each 
area  of  sport  activity.  A  commenter 
questioned  the  feasibility  of  this 
requirement  when  connecting  multiple 
sand  volleyball  courts  on  a  beach. 

Response.  The  final  rule  requires  an 
accessible  route  to  each  area  of  sport 
activity  in  newly  constructed  facilities. 
For  example,  where  a  new  sports  field 
is  plarmed  with  multiple  fields,  an 
accessible  route  is  require  to  each  field. 

With  respect  to  sand  volleyball  courts 
located  at  beaches,  the  Board  plans  to 
more  specifically  address  the  accessible 
route  requirement  in  a  futiu« 
rulemaking  on  outdoor  facilities, 
including  trails,  picnic  and  camping 
facilities,  and  beaches.  It  is  expected 
that  this  future  rule  will  address 
accessible  routes  on  beaches,  including 
their  location  to  various  elements  on  a 
beach. 

Comment.  The  proposed  rule 
exempted  animal  containment  areas  for 
hoofed  animals  from  the  requirements 
of  a  stable,  firm,  and  slip  resistant 
siurface.  Commenters  questioned  why 
the  exception  was  limited  to  "hoofed" 
animal  containment  areas.  Others 
suggested  that  other  provisions  such  as 


ADAAG  4.5.2  (Changes  in  Level)  not 
apply  within  these  areas. 

Response.  This  exception  has  been 
amended  in  the  final  rule  to  include  all 
animal  contaiiunent  areas  and  is  not 
limited  to  those  for  "hoofed"  animals. 
The  Board  agrees  that  there  often  are 
areas  where  many  different  types  of 
animals  are  contained  and  are  not 
limited  solely  to  hoofed  animals. 
Exemption  from  the  requirements  to 
ADAAG  4.5.2  (Changes  in  Level)  has 
also  been  included  since  absorbent 
surfaces  used  to  ensure  the  care  and 
health  of  animals  may  conflict  with  this 
provision.  As  previously  discussed,  an 
exception  has  been  added  to  ADAAG 
4.1.1(5)(b)  to  clarify  that  accessibility  is 
not  required  in  animal  containment 
areas  that  are  not  for  public  use. 

Section  4.1.3(5)  Exception  4(f) 
Platform  Lifts  for  Team  or  Player 
Seating  Areas 

An  exception  is  added  to  this  section 
permitting  the  use  of  a  platform  lift  in 
new  construction  as  a  means  of 
providing  access  to  team  or  player 
seating  areas  serving  areas  of  sport 
activity. 

Comment.  The  proposed  rule  did  not 
include  an  option  to  use  a  platform  lift 
in  new  construction  to  provide  access  to 
team  or  player  seating  areas.  The  AIA 
and  several  architects  representing  a 
firm  that  specializes  in  sports  facilities 
commented  that  platform  lifts  should  be 
an  option.  They  were  particularly 
concerned  about  providing  access  to 
dugouts  and  other  recessed  team  player 
seating  areas  in  major  league  stadiums. 
They  believed  that  providing  a  ramp 
parallel  to  the  playing  field  presents  a 
dangerous  tripping  and  falling  hazard 
for  players  attempting  to  field  foul  balls. 
Other  groups  representing  persons  with 
disabilities  commended  the  Board  for 
not  allowing  platform  lifts  in  this 
environment  in  new  construction. 
Among  other  issues,  they  cited  the 
problems  associated  with  relying  on  a 
mechanical  device  to  provide  access  in 
newly  constructed  buildings  and 
facilities. 

Response.  The  final  rule  includes  an 
option  to  use  a  platform  lift  as  part  of 
an  accessible  route  connecting  team  or 
player  seating  areas.  While  the  Board 
includes  this  as  an  option  in  new 
construction,  it  is  recommended  that 
where  possible,  ramps  be  utilized.  This 
will  reduce  reliance  for  persons  with 
disabilities  on  a  mechanical  device 
when  providing  access.  Several  minor 
league  stadiums  have  incorporated  a 
ramp  into  their  design  in  recent  years. 
It  is  the  Board's  understanding  that 
there  have  been  no  reported  incidents  of 
accidents  related  to  the  ramps. 


Information  on  major  league  stadiums  is 
not  available  since  ramps  have  not  been 
incorporated  into  their  designs. 

Section  4.1.3(12)(c)    Lockers 

This  section  is  amended  to  require 
that  where  lockers  are  provided,  at  least 
5  percent,  but  not  less  than  one.  of  each 
tvpe  of  locker,  must  comply  with 
ADAAG  4.25. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.1.3(13)    Controls  and 
Operating  Mechanisms  for  Exercise 
Equipment  and  Machines 

An  exception  is  added  to  this  section 
to  exempt  exercise  machines  from  the 
requirements  of  ADAAG  4.27  (Controls 
and  Operating  Mechanisms). 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.1.3(1 9)(c)    Team  or  Player 
Seating  Areas 

This  section  is  amended  to  require 
that  where  team  or  player  seating  areas 
contain  fixed  seats  and  serve  an 
accessible  area  of  sport  activity,  the 
seating  area  must  contain  the  number  of 
wheelchair  spaces  required  by  ADAAG 
4.1.3(19)(a),  but  not  less  than  one  space. 
Wheelchair  spaces  must  comply  with 
ADAAG  4.33.2,  4.33.3,  4.33.4,  and 
4.33.5. 

An  accessible  route  is  required  to 
connect  to  the  team  player  seating  areas. 
An  accessible  route  is  also  required  to 
cormect  to  the  area  of  sport  activity 
which  is  defined  as  "that  portion  of  a 
room  or  space  where  the  practice  or 
play  of  a  sport  occurs."  For  the  most 
part,  the  requirement  is  intended  to 
provide  access  to  the  boundary  of  where 
the  sport  is  played.  In  some  cases,  this 
will  provide  for  a  "level"  entry  to  the 
area  of  sport  activity  such  as  a  softball 
field  or  football  field.  In  other  cases, 
there  may  be  changes  in  level  and  non- 
accessible  surfaces.  The  Board 
recognizes  that  the  accessible  route 
requirement  may,  in  some  cases,  not 
ensure  access  directly  onto  the  area  of 
sport  activity.  Where  possible,  designers 
are  encouraged  to  provide  for  a  smooth 
transition  to  the  area  of  sport  activity. 
This  requirement  is  not  intended  to 
change  the  nature  of  the  sport  to  provide 
access. 

Comment.  The  AIA  questioned  how 
wheelchair  spaces  in  team  or  player 
seating  areas  could  meet  the 
requirements  of  ADAAG  4.33.3.  ADAAG 
4.33.3  requires,  among  other  things,  that 
the  wheelchair  spaces  provide  a  choice 
of  admission  prices  or  lines  of  sight 
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comparable  to  those  afforded  members 
of  the  general  public. 

Response.  An  exception  has  been 
added  in  the  final  rule  exempting  the 
wheelchair  spaces  in  team  or  player 
seating  areas  from  requirements  related 
to  choice  of  admission  price  or  lines  of 
sight  comparable  to  those  for  members 
of  the  general  public.  Section 
4.1.3(19){c)  is  intended  to  ensiire  that  at 
least  one  wheelchair  space  is  provided 
in  team  or  player  seating  areas.  This  can 
easily  be  accomplished  through  clear 
space  adjacent  to  a  fixed  bench,  for 
example.  Bench  seating  will  also  serve 
as  companion  seating.  Where  designers 
and  operators  are  planning  facilities  to 
serve  a  variety  of  wheelchair  sports,  it 
is  recommended  that  the  minimum  be 
exceeded  to  more  adequately 
accommodate  wheelchair  sports  team. 

Exception  2  is  added  to  clarify  that 
the  requirements  for  accessible  team  or 
player  seating  does  not  apply  to  bowling 
lanes  that  are  not  required  to  be  on  an 
accessible  route.  Section  15.7.3  requires 
5  percent,  but  not  less  than  one,  of  each 
type  of  bowling  lane  to  be  served  by  an 
accessible  route.  Only  those  team  or 
player  seating  areas  that  serve  the 
bowling  lanes  required  to  be  on  an 
accessible  route  must  have  accessible 
team  or  player  seating. 

Comment.  The  proposed  rule 
included  an  exception  to  ADAAG 
4.1.3(19)  for  assembly  seating  in 
amusement  facilities.  The  exception 
permitted  use  of  a  transfer  seat 
complying  with  15.1.4  where  the 
motion  of  the  seats  is  an  integral  part  of 
the  amusement  experience.  A  few 
commenters  questioned  why  this  was 
permitted  and  recommended  that 
wheelchair  spaces  be  designed  so  as  to 
provide  the  same  general  experience  or 
effects  as  other  seats. 

Response.  This  exception  has  been 
deleted  in  the  final  rule.  The  Board  is 
aware  of  amusement  facilities  where  the 
various  effects  provided  within  the 
show  are  also  provided  at  the 
wheelchair  space.  Many  of  the  effects, 
such  as  misting  or  smoke,  may  be  easy 
to  incorporate  into  the  wheelchair 
space.  Others  effects,  such  as  aggressive 
seat  motion,  may  be  extremely  difficult 
to  incorporate  and  may  possibly  be 
unsafe.  The  Board  expects  that 
designers  will  provide  the  same  effects 
for  the  wheelchair  space  as  other  seats, 
to  the  extent  possible.  An  appendix  note 
also  recommends  that  providing 
companion  seats  with  removable 
armrests  will  provide  an  option  for 
persons  using  wheelchairs  to  transfer 
into  the  seat  in  these  venues,  if  desired. 


Section  4.1.3(21)    Dressing,  Fitting,  or 
Locker  Rooms 

This  section  requires  that  where 
dressing,  fitting,  or  locker  rooms  are 
provided,  the  rooms  must  comply  with 
ADAAG  4.35.  An  exception  permits  5 
percent,  but  not  less  than  one,  of  the 
rooms  to  be  accessible  when  they  are 
provided  in  a  cluster. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.1. 3(22)    Sa unas  and  Steam 
Rooms 

This  section  requires  where  saimas 
and  steam  rooms  are  provided,  the 
rooms  must  comply  with  ADAAG  4.36. 
An  exception  permits  5  percent,  but  not 
less  than  one,  of  the  rooms  to  be 
accessible  when  they  are  provided  in  a 
cluster. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.35    Dressing,  Fitting,  and 
Locker  Rooms 

Section  4.35.1     General 

This  section  requires  dressing,  fitting, 
and  locker  rooms  required  to  be 
accessible  by  ADAAG  4.1  to  comply 
with  ADAAG  4.35  and  to  be  on  an 
accessible  route. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.35.4    Benches  in  Accessible 
Dressing  Rooms,  Fitting  Rooms,  and 
Locker  Rooms 

This  section  requires  benches 
complying  with  ADAAG  4.37  in 
accessible  dressing,  fitting,  and  locker 
rooms. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.36    Saunas  and  Steam  Rooms 

Section  4.36.1     General 

This  section  requires  saunas  and 
steam  rooms  required  to  be  accessible 
by  ADAAG  4.1  to  comply  with  ADAAG 
4.36. 

Comment.  Several  commenters 
questioned  whether  an  operator  would 
be  required  to  provide  a  heat  resistant 
wheelchair  in  accessible  saunas  and 
steam  rooms. 

Response.  The  provision  of  heat 
resistant  chairs  is  an  operational  issue 
and  outside  the  jurisdiction  of  the 
Board.  Questions  regarding  the 
operational  issues  related  to  the  use  of 
accessible  facilities  and  elements  will  be 
addressed  by  the  Department  of  Justice 


when  it  adopts  accessibility  standards 
for  recreation  facilities. 

Section  4.36.2    Wheelchair  Turning 
Space 

This  section  requires  wheelchair 
turning  space  complying  with  ADAAG 
4.2.3  to  be  provided  within  a  sauna  or 
steam  room.  An  exception  permits  the 
wheelchair  turning  space  to  be 
obstructed  by  readily  removable  seats. 

Comment.  The  proposed  rule 
permitted  the  maneuvering  space  to  be 
"temporarily"  obstructed  by  readily 
removable  seats.  Commenters 
questioned  what  would  be  considered 
"temporary". 

Response.  The  term  "temporarily"  has 
been  deleted  in  the  final  rule.  The  intent 
of  the  provision  is  to  permit  a  seat  or 
bench  to  be  located  within  the  required 
maneuvering  space  within  a  room, 
provided  that  it  can  be  readily  removed. 
The  focus  of  the  exception  is  on  the  seat 
being  "readily  removable"  to  enable 
persons  using  wheelchairs  to  avail 
themselves  of  smaller  saunas  and  steam 
rooms. 

Section  4.36.3    Sauna  and  Steam  Room 
Bench 

This  section  requires  that  where 
seating  is  provided  in  a  sauna  or  steam 
room,  at  least  one  bench  complying 
with  ADAAG  4.37  must  be  provided.  An 
exception  permits  the  clear  floor  space 
required  by  ADAAG  4.37.1  to  be 
obstructed  by  readily  removable  seats. 

Comment.  The  proposed  rule 
permitted  readily  removable  seats  to 
"temporarily"  obstruct  the  clear  floor 
space  and  commenters  questioned  what 
would  be  considered  "temporary". 

Response.  As  discussed  above,  the 
term  "temporarily"  has  been  deleted  in 
the  final  rule. 

Section  4.36.4    Door  Swing 

This  section  requires  that  doors  shall 
not  swing  into  any  part  of  the  clear  floor 
space  required  at  an  accessible  bench. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.37    Benches 

Section  4.37.1     General 

Benches  required  to  be  accessible  by 
4.1  must  comply  with  4.37.  No 
substantive  comments  were  received 
and  no  changes  have  been  made  for  the 
final  rule. 

Section  4.37.2    Clear  Floor  or  Ground 
Space 

This  section  requires  clear  floor  or 
ground  space  complying  with  ADAAG 
4.2.4  to  be  provided  and  be  positiqned 
for  a  parallel  approach  to  a  short  end  of 


a  bench  seat.  An  exception  permits  the 
clear  floor  or  ground  space  required  by 
4.37.2  to  be  obstructed  by  readily 
removable  seats  in  saunas  and  steam 
rooms. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  to  this  provision  in  the  final  rule. 

Section  4.37.3    Size 

The  final  rule  requires  benches  to  be 
fixed  and  have  seats  that  are  20  inches 
minimiun  to  24  inches  ihaximum  in 
depth  and  42  inches  minimiun  in 
length. 

Comment.  A  few  comments 
questioned  whether  a  portable  bench 
would  meet  the  requirements  for 
accessible  benches. 

Response.  This  provision  has  been 
modified  in  the  final  rule  to  include  the 
term  "fixed". 

Section  4.37.4    Back  Support 

This  section  requires  benches  to  have 
back  support  that  is  42  inches  minimum 
in  length  and  that  extends  from  a  point 
2  inches  maximum  above  the  seat  to  a 
point  18  inches  minimum  above  the 
bench. 

Comment.  The  proposed  rule 
included  the  requirement  for  back 
support  under  ADAAG  4.37.2  (Size). 
Commenters  expressed  confusion  over 
the  requirements  for  back  support  for 
benches  and  some  questioned  whether 
back  support  was  required. 

Response.  Back  support  is  required 
for  an  accessible  bench  in  a  saima  or 
steam  room,  or  a  dressing  room.  To 
clarify  this  requirement,  the  technical 
provisions  that  were  part  of  ADAAG 
4.37.2  in  the  proposed  rule  have  been 
included  in  a  separate  provision, 
ADAAG  4.37.3,  in  the  final  rule. 

Section  4.37.5    Seat  Height 

This  section  requires  benches  to  be  17 
inches  minimiun  to  19  inches  maximum 
above  the  floor  or  ground. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.37.6    Structural  Strength 

This  section  requires  that  benches  be 
strong  enough  to  withstand  a  vertical  or 
horizontal  force  of  250  pounds  applied 
at  any  point  on  the  seat,  fastener, 
mounting  device,  or  supporting 
structure. 

No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  4.37.7    Wet  Locations 

This  section  requires  that  where 
installed  in  wet  locations,  the  surface  of 
benches  must  be  slip-resistant  and  shall 
not  accumulate  water. 


No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  10.5    Boat  and  Ferry  Docks 

This  section  is  deleted  in  the  final 
rule. 

Comment.  The  proposed  rule  applied 
the  accessibility  guidelines  for 
recreational  boating  facilities  to  boat 
and  ferry  docks  located  at  transportation 
facilities,  covered  by  ADAAG  Section 
10.  This  section  of  the  proposed  rule 
received  little  comment. 

Response.  The  Board  is  concerned 
that  those  involved  in  the  design  and 
construction  of  boat  and  ferry  docks 
may  not  have  been  fully  aware  of  the 
proposed  rule  and  therefore  may  not 
have  evaluated  its  impact  on  such 
facilities.  In  addition,  through  the 
proposed  rule,  the  Board  sought 
information  to  establish  access 
provisions  for  gangways  based  on  the 
size  of  vessels  using  floating  piers.  Few 
commenters  responded  to  the  question, 
and  none  provided  the  type  of 
information  the  Board  was  seeking. 

The  Board  is  not  addressing 
commercial  boat  and  ferry  docks  at 
transportation  facilities  at  this  time.  In 
the  future,  the  Board  will  consider 
whether  such  transportation  facilities 
should  be  treated  differently  than 
recreational  boating  facilities  covered  by 
15.2.  As  a  resuh,  ADAAG  10.5  has  been 
deleted. 

Section  15    Recreation  Facilities 

Section  15  has  been  added  to  ADAAG 
and  contains  accessibility  guidelines  for 
amusement  rides,  boating  facilities, 
fishing  piers  and  platforms,  golf  courses, 
miniature  golf  courses,  exercise 
equipment  and  machines,  bowling 
lanes,  shooting  facilities,  and  swimming 
pools  and  spas.  Unless  otherwise 
modified  in  section  4  or  specifically 
addressed  in  15,  all  other  ADAAG 
provisions  apply.  For  example,  special 
technical  provisions  have  not  been 
included  in  section  15  for  toilet  rooms 
or  for  accessible  parking.  In  this  case, 
other  appropriate  provisions  in  ADAAG 
4.22  and  ADAAG  4.6  apply.  The 
accessibility  guidelines  for  play  areas, 
which  were  issued  on  October  18,  2000 
(65  FR  62498)  are  reprinted  in  Section 
15. 

Comment.  A  few  commenters 
suggested  that  the  term  "recreation 
facilities"  be  defined.  They  suggested 
that  the  lack  of  definition  leaves  some 
doubt  about  how  to  apply  the  provisions 
in  this  section.  They  questioned 
whether  locker  rooms  for  a  professional 
sports  team,  for  example,  would  be 
considered  a  "recreation  facility". 


Response.  Recreation  facilities  is  not 
defined  in  the  final  rule.  The  term  is 
used  generally  to  address  the  types  of 
elements  and  facilities  covered  by  this 
section.  The  term  is  inclusive  and 
applies  to  buildings  and  facilities 
designed  and  constructed  for  recreation, 
as  well  as  elements  and  spaces  located 
in  a  facility.  For  example,  section  15.7.1 
would  apply  to  exercise  equipment  and 
machines  located  in  an  office  building 
as  a  part  of  employee  health  club.  Also, 
these  provisions  would  apply  to  locker 
rooms  for  professional  and  other  sports 
teams. 

Section  15.1     Amusement  Rides 

Significant  comment  on  amusement 
ride  accessibility  was  received  on  the 
proposed  rule.  The  proposed  rule  would 
have  required  that  one  wheelchair  space 
and  one  transfer  seat  be  provided  for 
each  100  seats  on  new  amusement  rides 
and  proposed  technical  provisions  for 
the  wheelchair  spaces  and  transfer  seats. 
The  majority  of  comments  were  from 
amusement  park  operators,  and 
amusement  ride  manufacturers  and 
designers.  The  Board  also  received 
comments  from  groups  representing 
persons  with  disabilities. 

Overall,  commenters  did  not  support 
the  provisions  in  the  proposed  rule  for 
access  to  amusement  rides.  The 
commenters  stated  that  the  proposed 
rule  lacked  flexibility,  making  it 
impossible  for  most  rides  to  comply 
with  the  guidelines  given  the 
uniqueness  of  this  industr\'.  They  also 
raised  concern  about  the  lack  of 
available  manufactured  rides  that  would 
meet  the  proposed  provisions.  Most 
rides  are  manufactured  outside  the 
United  States  where  there  is  an  absence 
of  accessibility  requirements.  The  ride 
manufacturers  in  the  United  States 
indicated  significant  hardship  on  their 
businesses  to  retool  to  meet  some  of  the 
proposed  technical  provisions. 
Amusement  park  operators  interpreted 
the  proposed  rule  to  require  operators  to 
modify  manufactured  rides.  Most 
indicated  that  they  were  either 
unwilling  or  unable  to  modify  a  ride  in 
a  way  that  would  differ  from  the 
manufacturer's  specifications  because 
they  were  not  willing  to  accept  the 
liability  associated  with  modifying  the 
ride  or  did  not  have  sufficient 
engineering  expertise  to  do  so. 

Additionally,  several  groups 
representing  persons  with  disabilities 
expressed  concern  that  some  rides,  such 
as  walk  through  attractions  and  fun 
houses,  would  be  exempt  along  with 
rides  in  traveling  carnivals.  They 
wanted  the  accessibility  guidelines  to 
encourage  ride  manufacturers  to  make 
all  rides  accessible.  The  Eastern 
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Paralyzed  Veterans  Association  (EPVA) 
wanted  the  number  of  accessible 
amusement  rides  to  be  doubled  from  the 
proposed  nale. 

Because  of  these  comments,  the  Board 
held  several  information  meetings  with 
representatives  from  the  amusement 
industry  and  others  to  gather  additional 
information.  Site  visits  were  also  made 
to  several  amusement  parks  to  better 
understand  the  issues  raised.  The 
information  gained  from  these  meetings 
and  site  visits  have  shaped  the 
amusement  ride  section  of  the  final  rule. 

Based  on  this  information,  the  final 
rule  differs  significantly  from  the 
proposed  rule.  The  final  rule  makes 
major  changes  in  the  number  of 
accessible  spaces  per  ride  and  in  the 
options  for  providing  access.  It  also 
includes  different  requirements  for 
wheelchair  spaces  and  for  ride  seats 
designed  for  individuals  to  transfer  from 
their  wheelchair  or  other  mobility 
device.  The  final  rule  provides  the 
flexibility  requested  by  commenters  in 
this  unique  environment,  while  still 
providing  a  high  level  of  accessibility  to 
persons  with  disabilities. 

Since  this  is  the  first  time  national 
accessibility  guidelines  have  been 
established  for  cimusement  rides,  the 
Board  intends  to  monitor  the 
implementation  of  these  guidelines.  As 
with  other  accessibility  guidelines 
developed  by  the  Board,  future  updates 
and  revisions  are  planned  to  ensure  that 
the  guidelines  reflect  new  designs  and 
technology. 

Section  3.5    Definitions 

Three  terms  are  defined  for 
amusement  rides. 

An  "amusement  ride"  is  a  system  that 
moves  persons  through  a  fixed  course 
within  a  defined  area  for  the  purpose  of 
amusement.  Editorial  changes  are  made 
in  the  final  rule  to  be  consistent  with 
terms  used  within  the  amusement 
industry. 

Comment.  A  few  commenters 
questioned  whether  this  section  would 
apply  to  a  ski  lift,  tram,  or  a  gondola. 
Trams  and  gondolas  are  provided  at 
some  amusement  parks. 

Response.  Section  15.1  is  not 
intended  to  apply  to  ski  lifts,  trams,  or 
gondolas.  These  devices  are  designed 
primarily  for  the  purpose  of  transporting 
people  from  one  point  to  another.  While 
a  ride  on  a  ski  lift  or  tram  may  be 
enjoyable,  it  is  not  designed  primarily 
for  the  "purpose  of  amusement".  Trams 
and  similar  vehicles  are  already 
addressed  in  the  ADA  Accessibility 
Guidelines  for  Transportation  Vehicles 
(Vehicle  Guidelines).  See  36  CFR 
1192.179. 


An  "amusement  ride  seat"  is  defined 
as  a  seat  that  is  built-in  or  mechanically 
fastened  to  an  amusement  ride  intended 
to  be  occupied  by  one  or  more 
passengers.  This  is  a  new  term  which 
has  been  added  to  the  final  rule. 
"Amusement  ride  seats"  are  referenced 
in  several  of  the  technical  provisions. 

Comment.  The  proposed  rule  did  not 
include  the  term  "amusement  ride 
seat."  Several  commenters  including 
those  representing  the  International 
Association  of  Amusement  Parks  and 
Attractions  (lAAPA)  questioned  the 
differences  between  the  transfer  seat 
and  the  amusement  ride  seat  in  the 
proposed  rule.  Questions  were  also 
raised  about  the  application  of  the 
guidelines  to  rides  without  seats  or 
those  designed  with  a  variety  of  riding 
postures,  such  as  toboggan  style. 

Response.  A  definition  for  amusement 
ride  seats  is  added  to  the  final  rule.  The 
Board  intends  the  guidelines  to  apply  to 
amusement  rides  with  seats.  Specific 
technical  provisions  included  in  this 
section  address  clear  floor  or  ground 
space  and  maneuvering  space 
requirements  for  amusement  ride  seats 
where  transfer  access  is  provided. 
Technical  provisions  focus  on  ensuring 
that  people  can  transfer  from  their 
wheelchairs  or  mobility  aids  to  the  ride 
seats.  With  respect  to  the  various  riding 
postures,  the  Board  intends  these 
guidelines  to  apply  to  those  amusement 
rides  with  ride  seats,  including  toboggan 
style,  but  not  to  those  amusement  rides 
where  the  rider  is  expected  to  be  in  the 
prone  position  or  standing.  In  these 
cases,  however,  an  accessible  route 
complying  with  ADAAG  4.3  is  required 
to  the  load  and  unload  area. 

A  "transfer  device"  is  defined  as 
equipment  designed  to  facilitate  the 
transfer  of  a  person  from  a  wheelchair 
or  other  mobility  device  to  and  from  an 
amusement  ride  seat.  Several  new 
scoping  and  technical  provisions 
included  in  the  final  rule  specify  a 
"transfer  device."  An  appendix  note 
provides  additional  information  on 
available  transfer  devices,  including 
ways  to  provide  equipment  that  will 
provide  for  a  safe  and  independent 
transfer  from  a  wheelchair  or  other 
mobility  device. 

Section  15.1.1     General 

Newly  designed  or  newly  constructed 
and  altered  amusement  rides  are 
required  to  comply  with  15.1.1.  Fouj 
exceptions  are  included  in  the  final 
rule.  Under  Exception  1,  portable  or 
mobile  amusement  rides  are  not  covered 
by  the  guidelines.  Exceptions  2,3,  and 
4  clarify  that  amusement  rides  that  are 
controlled  or  operated  by  the  rider; 
amusement  rides  designed  primarily  for 


children,  where  children  are  assisted  on 
and  off  the  ride  by  an  adult;  and 
amusement  rides  without  amusement 
ride  seats  are  only  required  to  comply 
with  15.1.4  and  15.1.5,  which  requires 
an  accessible  route  to  and  maneuvering 
space  in  the  load  and  imload  areas. 

Comment.  Amusement  park  operators 
requested  clarification  regarding  how 
the  guidelines  apply  to  existing  rides. 

Response.  As  previously  mentioned, 
the  final  rule  is  significantly  different 
from  the  proposed  rule.  The  term  "new" 
is  included  in  15.1.1  to  clarify  that  this 
section  applies  to  "new"  rides  and  not 
to  existing  rides.  The  Department  of 
Justice  has  the  rulemaking  authority  to 
address  existing  rides. 

A  custom  manufactured  ride  is  nevir 
upon  its  "first  use",  which  is  the  first 
time  amusement  park  patrons  take  the 
ride.  With  respect  to  amusement  rides 
purchased  from  other  entities,  "new" 
refers  to  the  first  permanent  installation 
of  a  ride,  whether  the  ride  is  used  "off 
the  shelf  or  is  modified  before  it  is 
installed.  The  application  of  these 
guidelines  to  existing  amusement  rides 
that  are  altered  is  discussed  elsewhere 
in  this  preamble.  The  final  rule  provides 
operators  with  the  requested  flexibility. 
Providing  opportunities  for  access  for 
persons  with  disabilities  may  be 
accomplished  under  the  final  rule 
without  modifying  the  ride  itself. 
Comment.  The  preamble  of  the 
proposed  rule  explained  that  the 
guidelines  applied  to  permanent 
amusement  rides  with  fixed  seats  that 
are  set  up  for  a  long  duration  and  are 
not  regularly  assembled  and 
disassembled.  Amusement  rides  set  up 
for  short  periods  of  time  such  as  rides 
that  are  part  of  traveling  carnivals,  State 
and  county  fairs,  festivals,  and  other 
special  events  are  not  addressed  by 
these  guidelines.  The  majority  of 
amusement  ride  manufactm-ers 
supported  this  approach  and  considered 
it  appropriate  given  the  uniqueness  of 
these  rides.  However,  the  conmienters 
were  concerned  that  the  proposed  rule 
Hid  not  specifically  exempt  temporary 
rides.  Others  suggested  that  a  time  frame 
be  attached  to  this  concept  of 
"temporary"  to  clarify  specifically  what 
is  meant.  They  suggested  a  90  day  or 
less  time  frame  be  used  to  define  how 
long  such  rides  can  operate  at  the  same 
location.  Several  groups  representing 
persons  with  disabilities  believed  that 
temporary  rides  should  also  be 
accessible.  They  believed  that 
manufacturers  should  be  encouraged  to 
make  temporary  rides  as  accessible  as 
permanent  rides. 

Response.  Exception  1  is  added  to 
specify  that  mobile  or  portable 
amusement  rides  are  not  covered  by 
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15.1.  The  Department  of  Justice  is 
authorized  to  determine  the  applicable 
requirement  for  these  rides. 
-  While  mobile  rides  are  not 
specifically  addressed  by  these 
guidelines,  other  ADA  requirements 
including  general  nondiscrimination 
obligations,  program  accessibility,  and 
barrier  removal  provisions  of  the  ADA 
apply  to  covered  entities  operating 
mobile  or  portable  amusement  rides. 
Mobile  amusement  rides  are  subject  to 
a  variety  of  site  conditions  that  affect 
the  load  and  unload  areas.  Because  the 
rides  are  transported  over  the  road,  their 
size  and  weight  is  also  restricted.  This 
can  limit  the  size  available  for  the  load 
and  unload  areas  along  with  the 
accessible  route  to  the  ride. 

Ride  operators  and  manufacturers  are 
encouraged  to  apply  the  provisions  of 
this  section  to  mobile  amusement  rides, 
where  possible.  Mobile  rides  are 
available  that  provide  roll-on  access  and 
others  may  be  close  to  providing 
transfer  access  with  some  minor 
adaptations  in  the  load  and  unload 
areas.  The  Board  will,  upon  request, 
work  with  interested  manufacturers  to 
provide  guidance  on  providing  either 
roll-on  access  or  transfer  access  for 
someone  using  a  wheelchair  or  mobility 
device. 

Exception  2 

Comment.  The  proposed  rule 
excluded  from  the  definition  of 
amusement  rides,  those  rides  which  are 
controlled  or  operated  by  the  rider  such 
as  bimiper  cars  and  go-carts.  A  few 
conunenters  suggested  that  these  types 
of  rides  also  be  addressed  by  this 
section.  Several  commenters  requested 
guidance  on  whether  making  a  ride  turn 
faster  or  shake  faster  would  be 
considered  "control". 

Response.  An  exception  has  been 
added  to  the  final  rule  for  rides  that  are 
controlled  by  the  rider  requiring  such 
rides  to  only  provide  an  accessible  route 
to  the  ride  and  maneuvering  space  in 
the  load  and  unload  areas.  The  Board 
plans  to  gather  additional  information 
for  making  these  rides  accessible  for 
potential  rulemaking  in  the  future.  In 
the  interim,  designers  and  operators 
may  use  the  applicable  provisions  in 
ADAAG  and  this  final  rule  as  a  guide  in 
providing  access. 

With  respect  to  the  issue  of  control, 
the  exception  is  not  intended  to  apply 
to  those  rides  where  patrons  may  affect 
some  incidental  movements  of  the  ride, 
but  otherwise  have  no  control. 

Exception  3 

Comment.  The  proposed  rule  did  not 
distinguish  between  those  rides 
designed  for  adults  and  those  designed 


for  yoimg  children,  also  knovtm  as 
"kiddie  rides."  Many  amusement  park 
operators  and  ride  manufacturers 
commented  that  "kiddie  rides"  should 
be  exempt  from  compliance  with  the 
provisions  of  15.1.1.  Most  indicated  that 
size  restrictions  will  prohibit 
compliance  with  several  of  the 
provisions. 

Response.  Because  of  their  size 
restrictions,  an  exception  has  been 
added  to  the  final  rule  for  "kiddie"  rides 
requiring  such  rides  to  only  provide  an 
accessible  route  to  and  maneuvering 
space  in  the  load  and  unload  area.  The 
requirement  for  an  accessible  route  will 
provide  access  for  adults  and  family 
members  assisting  children  on  and  off 
these  rides.  An  amusement  industry 
definition  for  "kiddie  rides"  includes 
rides  designed  for  children  up  to  the  age 
of  12.  The  Board  does  not  support  an 
exemption  for  rides  designed  for 
children  up  to  age  12.  Rather,  the 
exception  is  limited  to  those  rides 
designed  "primarily"  for  children, 
where  children  are  assisted  on  and  off 
the  ride  by  an  adult.  The  Board  intends 
that  this  exception  be  limited  to  those 
rides  designed  for  children  and  not  for 
the  occasional  adult  user. 

Exception  4 

Comment.  Some  commenters 
interpreted  the  proposed  rule  to  apply 
to  amusement  rides  without  seats. 

Response.  Section  15.1  of  the 
proposed  rule  limited  the  application  of 
this  section  to  rides  "containing  fixed 
seats".  Exception  4  is  added  in  the  final 
rule  to  further  clarify  that  15.1  does  not 
apply  to  amusement  rides  without  ride 
seats.  Amusement  rides  without  seats 
are  required  to  be  served  by  an 
accessible  route  and  connect  to 
accessible  load  and  unload  areas. 

Section  15.1.2    Alterations  to 
Amusement  Rides 

Section  15.1  applies  to  amusement 
rides  that  are  altered.  This  section 
clarifies  that  a  modification  to  an 
existing  amusement  ride  is  an  alteration 
if  one  or  more  of  the  following 
conditions  apply:  (1)  The  amusement 
ride's  structural  or  operation 
characteristics  are  changed  to  the  extent 
that  the  ride's  performance  differs  from 
that  specified  by  the  manufactiu^r  or 
the  original  design  criteria;  or  (2)  the 
load  and  unload  area  of  the  amusement 
ride  is  newly  designed  and  constructed. 

Comment.  The  majority  of 
commenters  questioned  how  the 
proposed  rule  applied  to  existing 
amusement  rides.  Many  commenters 
believed  that  the  guidelines  require  that 
all  existing  amusement  rides  be 
accessible.  Others  inquired  about  the 


requirements  for  existing  rides  that  are 
modified  and  the  type  of  modification 
that  would  trigger  the  alteration 
provisions. 

Response.  The  final  rule  addresses 
alterations  to  existing  amusement  rides. 
See  the  discussion  at  the  beginning  of 
this  preamble  for  further  information  on 
ADA  obligations  for  existing  amusement 
rides. 

Where  an  existing  amusement  ride  is 
modified  in  a  way  that  does  not  change 
the  ride's  structural  or  operational 
characteristics  to  the  extent  that  the 
ride's  performance  differs  from  that 
specified  by  the  manufacturer's  or 
original  design  criteria,  the  amusement 
ride  is  not  required  to  comply  with 
15.1.1.  Routine  maintenance,  painting, 
and  changing  of  story  boards  are 
examples  of  activities  that  do  not 
constitute  an  alteration. 

As  with  other  elements  or  facilities 
subject  to  the  alterations  provisions  in 
ADAAG,  "technical  infeasibility" 
applies  to  alterations  of  amusement 
rides.  In  this  case,  compliance  with  the 
technical  provisions  is  required  except 
where  the  nature  of  the  existing  ride 
makes  it  virtually  impossible  to  comply 
fully.  In  these  circumstances,  the 
alteration  should  provide  the  maximum 
accessibility  feasible. 

Comment.  Commenters  requested 
clarification  regarding  how  the 
guidelines  apply  where  amusement 
rides  are  moved. 

Response.  In  response  to  this 
question,  a  provision  has  been  added 
that  requires  a  ride  to  be  accessible 
when  a  new  load  and  unload  area  is 
designed  and  constructed  for  the  ride. 
This  provision  applies  where  a  ride  is 
moved  either  within  a  park  or  to  another 
park  and  a  new  load  and  unload  area  is 
designed  and  constructed.  The  ride 
must  comply  with  15.1.1.  Operators 
have  a  choice  of  providing  either  a 
wheelchair  space,  ride  a  seat  designed 
for  transfer,  or  a  transfer  device.  In  most 
cases  with  an  existing  amusement  ride, 
providing  a  transfer  device  may  be  the 
most  appropriate.  This  option  does  not 
require  modification  to  the  ride.  Where 
an  amusement  ride  is  moved  and  the 
load  and  unload  area  is  not  modified, 
the  provisions  of  15.1.1  do  not  apply.  In 
this  case,  the  on-going  obligations  of 
"readily  achievable  barrier  removal"  or 
"program  accessibility"  will  apply. 

Section  15.1.3    Number  Required 

This  section  requires  each  amusement 
ride  to  provide  at  least  one  wheelchair 
space  complying  with  15.1.7,  or  at  least 
one  amusement  ride  seat  designed  for 
transfer  complying  with  15.1.8,  or  at 
least  one  transfer  device  complying  with 
15.1.9. 


Federal  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002 /Rules  and  Regulations         56361 


56360         Federal  Register /Vol.  67.  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


Comment.  The  proposed  rule  required 
one  wheelchair  space  per  100  fixed 
seats  and  one  transfer  seat  per  100  fixed 
seats  to  be  provided  on  each  amusement 
ride.  An  exception  permitted  two 
transfer  seats  in  lieu  of  a  wheelchair 
space  where  a  wheelchair  space  is  not 
operationally  or  structurally  feasible. 
Significant  comment  was  received  on 
this  provision  during  the  comment 
period.  Amusement  park  operators 
stated  that  the  number  of  accessible 
spaces  (both  wheelchair  and  transfer 
seats)  was  too  high.  Several  amusement 
park  operators  cited  safety  concerns 
with  respect  to  evacuation  where  more 
than  one  wheelchair  user  may  be  on  a 
ride  at  one  time.  Others  expressed 
concern  about  lengthening  the  load  and 
unload  time.  Groups  representing 
persons  with  disabilities  were 
concerned  that  the  number  of 
wheelchair  spaces  and  transfer  seats  in 
the  proposed  rule  was  too  low.  The 
Eastern  Paralyzed  Veterans  Association 
(EPVA)  wanted  the  number  doubled 
from  the  proposed  rule,  potentially 
requiring  two  wheelchair  spaces  and 
two  transfer  seats  per  ride. 

Response.  The  final  rule  requires  that 
each  ride  provide:  (1)  A  wheelchair 
space,  or  (2)  a  ride  seat  designed  for 
transfer,  or  (3)  a  device  to  facilitate  the 
tTcinsfer  of  a  person  in  a  wheelchair  from 
the  load  or  unload  area  to  a  ride  seat. 
This  represents  a  decrease  in  the 
number  of  accessible  spaces  from  the 
proposed  rule  and  is  no  longer 
dependent  on  the  number  of  seats  per 
ride.  Designers  and  operators  have  the 
choice  of  deciding  which  of  the  three 
types  of  access  is  appropriate  for  a  given 
ride.  Where  a  manufactured  ride  does 
not  permit  space  for  a  wheelchair,  for 
example,  a  ride  seat  designed  for 
transfer  or  a  transfer  device  may  be 
provided  to  help  an  individual  transfer 
into  the  ride  seat. 

The  Board  is  aware  of  amusement 
rides  in  certain  parks  that  currently 
exceed  this  minimum  and  provide  more 
than  one  wheelchair  space  on  a  given 
ride.  In  these  cases,  more  persons  with 
disabilities  and  their  families  are  able  to 
ride  at  the  same  time.  Amusement  park 
operators  are  encouraged  to  exceed  the 
minimum  with  their  new  rides. 

Section  15.1.4    Accessible  Route 

This  section  requires  that,  when  in 
the  load  and  unload  position, 
amusement  rides  with  wheelchair 
spaces,  or  ride  seats  designed  for 
transfer,  or  transfer  devices,  must  be 
served  by  an  accessible  route  complying 
with  ADAAG  4.3.  Any  part  of  an 
accessible  route  serving  amusement 
rides  with  a  slope  greater  than  1:20  is 
considered  a  ramp  and  must  comply 


with  ADAAG  4.8.  The  accessible  route 
is  required  only  to  the  wheelchair  space 
or  transfer  loading  station,  and  not  to  all 
stations.  This  route  can  deviate  from  the 
main  route  in  order  to  access  the 
particular  station  designated. 

Three  new  exceptions  to  15.1.4  are 
provided  in  the  final  rule.  Exception  1 
exempts  ramps  from  the  maximum 
slope  specified  in  ADAAG  4.8.2,  where 
compliance  with  4.8.2  is  structurally  or 
operationally  infeasible,  provided  that 
the  slope  of  the  ramp  may  not  exceed 
1:8.  Exception  2  exempts  the 
requirements  for  handrails  on  the 
accessible  route  where  compliance  is 
structurally  or  operationally  infeasible. 
Exception  3  permits  that  use  of  limited- 
use/limited-application  elevators  and 
platform  lifts  complying  with  ADAAG 
4.11  to  be  part  of  an  accessible  route 
serving  the  load  and  unload  area. 

Comment.  The  proposed  rule  required 
an  accessible  route  to  connect  the 
portion  of  the  load  and  unload  area 
serving  each  accessible  amusement  ride 
and  to  provide  a  maneuvering  space 
with  a  slope  not  greater  than  1:48. 
Commenters  questioned  whether  the 
1 :48  slope  applied  to  the  accessible 
route  on  the  ride  and  the 
appropriateness  of  this  requirement  for 
those  rides  where  a  transfer  seat  was 
provided. 

Response.  The  requirements  for  an 
accessible  route  are  maintained  in  the 
final  rule,  but  are  modified  to  clarify 
that  at  least  one  accessible  route 
requirement  applies  when  the  ride  is  in 
the  load  and  unload  position.  The 
requirement  for  a  maneuvering  space  is 
moved  to  15.1.4.  which  addresses  the 
load  and  unload  areas.  The  provision 
also  clarifies  that  where  the  running 
slope  serving  the  amusement  ride  or 
transfer  devices  is  greater  than  1:20,  the 
provisions  of  ADAAG  4.8  apply. 
Comment.  Operators  expressed 
concerns  with  the  requirements  of 
ADAAG  4.8  with  respect  to  the 
maximum  slope  (1:12)  and  the 
maximum  rise  (30  inches)  for  the 
accessible  route.  They  described  rides 
where  space  limitations  will  prohibit 
long  ramps  and  where  fundamental 
cl\anges  to  amusement  rides  would  be 
necessary  to  comply  with  ADAAG  4.8.2. 

Response.  An  exception  is  added  in 
the  final  rule  that  exempts  the 
accessible  route  serving  accessible  rides 
from  the  maximum  slope  specified  in 
ADAAG  4.8.2.  provided  that  the  slope 
may  not  exceed  1:8.  The  exemption  only 
applies  where  compliance  with  ADAAG 
4.8.2  is  "structurally  or  operationally" 
infeasible.  The  exception  for  structural 
or  operational  limitations  is  limited  to 
that  portion  of  the  accessible  route 
connecting  the  load  and  unload  areas 


with  the  amusement  ride.  There  is  no 
exception  for  other  portions  of  the 
accessible  route,  such  as  the  queue  line 
leading  to  the  load  and  unload  areas. 

Comment.  Ride  operators  and 
designers  also  stated  that  the 
requirement  for  handrails  was  not" 
practical  on  the  portion  of  the  accessible 
route  coimecting  the  load  and  imload 
areas  and  the  ride.  They  again  cited 
space  limitations  especially  where 
reimps  are  integrated  into  the  ride  and 
folded  out  of  the  way  when  the  ride  is 
in  use. 

Response.  An  exception  from  the 
requirement  for  handrails  is  added  in 
the  final  rule.  Similar  to  exception  2, 
this  exception  is  limited  to 
circumstances  where  compliance  with 
the  handrail  requirement  is  structurally 
or  operationally  infeasible. 

Comment.  The  proposed  rule  did  not 
include  a  provision  permitting  the  use 
of  a  limited-use/limited-application 
elevator  or  a  platform  lift  as  a  part  of  the 
accessible  route  in  providing  access  to 
load  and  unload  areas.  The  American 
Institute  of  Architects  (AIA)  and  others 
in  the  amusement  industry 
recommended  their  use  in  connecting 
these  areas,  especially  in  connecting 
elevated  load  and  unload  areas  and 
those  that  cross  tracks. 

Response.  An  exception  is  provided 
in  the  final  rule  permitting  the  use  of 
limited-use/limited-application 
elevators  and  platform  lifts  complying 
with  ADAAG  4.11.  The  Board  has 
included  this  option  in  the  final  rule  to 
address  some  of  the  unique  designs  and 
elevated  loading  areas  used  within  an 
amusement  park.  Where  platform  lifts 
are  used,  they  must  comply  with 
ADAAG  4.11.  Future  revisions  to 
ADAAG  will  include  technical 
provisions  for  limited-use/limited- 
application  elevators.  At  that  time, 
appropriate  provisions  will  be 
referenced  for  these  elevators.  Currently 
available  design  and  safety  standards 
should  be  applied  in  the  interim. 

Comment.  Some  commenters 
questioned  whether  moving  turnstiles 
and  walkways  can  serve  as  part  of  an 
accessible  route  connecting  amusement 
rides. 

Response.  The  Board  has  not 
specifically  addressed  moving  turnstiles 
and  walkways,  since  they  are  always 
capable  of  stopping  or  slowing  to 
accommodate  guests  needing  additional 
time.  At  this  time  there  is  not  sufficient 
information  to  suggest  a  consistent  safe 
speed  for  use  for  all  persons  with 
disabilities.  Some  individuals  will  be 
able  to  maneuver  within  the  speed  and 
time  provided  on  the  moving  walkway 
or  turnstile,  while  others  will  need 
additional  time.  Operators  may  need  to 
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adjust  the  speed  accordingly  to 
reasonably  accommodate  guests  with 
disabilities.      , 

Section  15.1.5    Load  and  Unload  Areas 

This  section  requires  load  and  unload 
areas  serving  amusement  rides  required 
to  comply  with  15.1  to  provide  a 
maneuvering  space  compljdng  with 
ADAAG  4.2.3.  The  maneuvering  space 
must  have  a  slope  not  steeper  than  1:48. 
The  maneuvering  space  is  permitted  to 
overlap  the  accessible  route  and  the 
required  clear  floor  spaces. 

No  substantive  comment  was  received 
and  no  changes  have  been  made  for  the 
final  rule. 

Section  15.1.6    Signage 

This  section  requires  signage  to  be 
provided  at  the  entrance  of  the  queue  or 
waiting  line  for  each  amusement  ride  to 
identify  the  type  of  access  provided 
{e.g.,  wheelchair  access  or  transfer 
access).  Where  an  accessible  imload 
area  also  serves  as  the  accessible  load 
area,  signage  must  be  provided  at  the 
entrance  to  the  queue  or  waiting  line 
indicating  the  location  of  the  accessible 
load  and  unload  area.  This  is  important 
to  avoid  unnecessary  backtracking  when 
patrons  begin  the  process  of  waiting  in 
.line  for  a  particular  ride.  No 
substantiative  comments  were  received 
and  no  changes  have  been  made  to  this 
provision  in  the  final  rule. 

Section  15.1.7    Amusement  Rides  With 
Wheelchair  Spaces 

This  section  contains  technical 
provisions  for  amusement  rides  with 
wheelchair  spaces. 

Comment.  Several  amusement  ride 
designers  and  manufacturers  raised 
concerns  about  technical  provisions  for 
wheelchair  spaces  on  amusement  rides. 
Most  commenters  believed  that  the 
space  required  was  too  large  and  boxy, 
and  would  significantly  limit  the 
niunber  of  amusement  rides  that  could 
incorporate  such  a  space.  Some 
recommended  that  luiee  and  toe 
clearances  be  incorporated  into  the 
space.  In  general,  designers  and 
operators  requested  more  flexibility 
with  wheelchair  spaces  on  amusement 
rides. 

Response.  The  Board  has  significantly 
modified  the  requirements  for 
wheelchair  spaces  on  amusement  rides. 
The  final  rule  includes  changes  which 
address  the  commenters  concerns,  while 
still  requiring  a  minimum  space  that 
would  serve  most  mobility  devices  on 
an  amusement  ride.  The  Board 
recommends  that  where  possible, 
designers  and  manufacturers  exceed  the 
minimiun  space.  Providing  additional 
space  will  greatly  enhance  the  ease  in 


loading  and  imloading  and 
accommodate  a  greater  variety  of 
mobility  devices. 

Section  15.1.7.1    Floor  and  Ground 
Surface 

This  section  contains  technical 
provisions  for  floor  or  groimd  surface  of 
wheelchair  spaces. 

Comment  The  proposed  rule  required 
wheelchair  spaces  to  comply  with 
sevejal  provisions  of  ADAAG  4.5  (4.5.1, 
4.5.3,  4.5.4).  Commenters  expressed 
some  confusion  over  these  references 
and  sought  clarification. 

Response.  Rather  than  referencing 
ADAAG  4.5,  the  final  rule  incorporates 
these  provisions  into  15.1.7.1  for  clarity. 
Other  editorial  changes  are  also  made 
within  this  section. 

Section  15.1.7.1.1    Slope 

This  section  requires  the  floor  or 
ground  surface  of  wheelchair  spaces  to 
have  a  maximum  slope  of  1 :48  when  in 
the  load  and  unload  position  and  to  be 
firm  and  stable. 

Comment.  Commenters  questioned 
the  appropriateness  of  requiring  the 
clear  space  to  be  level  when  the 
amusement  ride  is  in  motion. 

Response.  The  section  is  modified  to 
clarify  that  the  maximum  1:48  slope  is 
only  required  when  the  amusement  ride 
is  in  the  load  and  unload  position. 

Section  15.1.7.1.2    Gaps 

This  section  requires  floors  of 
amusement  rides  with  wheelchair 
spaces  and  floors  of  load  and  unload 
areas  to  be  coordinated  so  that  when  the 
amusement  rides  are  at  rest  in  the  load 
and  unload  position,  the  vertical 
difference  between  the  floors  must  be 
within  plus  or  minus  Va  inches  and  the 
horizontal  gap  should  be  no  greater  than 
3  inches  under  normal  passenger  load 
conditions.  An  exception  permits  that 
where  it  is  not  operationally  or 
structurally  feasible  to  meet  the 
horizontal  or  vertical  difference 
requirements,  ramps,  bridge  plates,  or 
similar  devices  complying  with  the 
applicable  requirements  of  36  CFR 
1192.83(c)  (the  Board's  vehicle 
accessibility  guidelines)  must  be 
provided. 

Comment.  No  substantive  comment 
was  received  on  this  section.  Several 
representatives  from  the  amusement 
industry,  however,  recommended  that 
the  Board  reference  an  ASTM  Standard 
Practice  for  the  Design  and  Manufacture 
of  Amusement  Rides  and  Devices  where 
ramps,  bridge  plates,  lifts,  or  similar 
devices  are  used. 

Response.  The  Board  carefully 
examined  the  suggested  ASTM  Standard 
Practice  and  determined  that  it  was 


designed  as  a  safety  standard  rather  than 
a  standard  that  provides  guidance  on 
the  minimum  access  requirements  for 
ramps,  bridge  plates,  lifts,  and  similar 
devices.  Operators  and  manufacturers 
are  not  precluded  from  also  following 
the  standards  in  the  ASTM  Standard 
Practice  for  the  operation  of  these 
elements.  The  applicable  requirements 
of  36  CFR  1192.83(c)  (ADA  Accessibility 
Guidelines  for  Transportation 
Vehicles — Light  Rail  Vehicles  and 
Systems — Mobility  Aid  Accessibility) 
are  available  on  the  Board's  Web  site  at 
www.access-board.gov/transit/html/ 
vguide.htm*LRVM. 

Section  15.1.7.2    Clearances 

This  section  requires  clearances  for 
wheelchair  spaces  to  comply  with 
15.1.7.2.  Three  new  exceptions  are 
added.  Exception  1  permits  securement 
devices,  where  provided,  to  overlap  the 
required  clearances  of  the  wheelchair 
space.  Exception  2  permits  the 
wheelchair  space  to  be  mechanically  or 
manually  repositioned.  Exception  3 
permits  departure  from  the 
requirements  of  ADAAG  4.4.2  (Head 
Room)  for  the  wheelchair  space. 

Comment.  The  proposed  rule  did  not 
specifically  address  securement  devices 
in  wheelchair  spaces.  Commenters 
questioned  whether  securement  devices 
could  be  located  within  the  minimum 
clear  space  requirements  for  wheelchair 
spaces  on  amusement  rides.  They  noted 
that  while  the  proposed  rule  did  not 
specifically  address  or  require  these 
devices,  many  operators  have  provided 
them  where  wheelchair  spaces  are 
provided  on  amusement  rides. 

Response.  The  final  rule  adds  an 
exception  to  15.1.7.2  to  permit 
securement  devices  to  overlap  required 
clearances  for  wheelchair  spaces  on 
amusement  rides.  However,  the  final 
rule  does  not  require  securement 
devices.  The  decision  about  whether 
securement  devices  are  needed  is  left  up 
to  the  designer  or  manufacturer.  Where 
provided,  these  devices  may  overlap  the 
required  clearances  for  wheelchair 
spaces. 

Comment.  As  previously  discussed, 
the  Board  received  a  significant  number 
of  conunents  from  representatives  in  the 
amusement  industry  on  the  need  for 
more  flexibility.  Several  operators  of 
large  parks  demonstrated  ways  that 
wheelchair  spaces  were  provided  on 
rides  through  the  use  of  a  turntable. 
This  permits  the  space  to  be  orientated 
for  a  forward  approach  and  later  turned 
to  be  in  line  with  the  direction  of  the 
motion  of  the  amusement  ride. 
Commenters  did  not  consider 
repositioning  to  be  an  option  under  the 
proposed  rule. 
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Response.  Exception  2  has  been 
added  to  the  final  rule  and  permits  the 
wheelchair  space  on  an  amusement  ride 
to  be  either  manually  or  mechanically 
repositioned. 

Comment.  A  few  amusement  park 
designers  raised  concern  about  the  head 
clearance  requirements  of  ADAAG  4.4 
(Protruding  Objects)  for  the  wheelchair 
space  located  on  an  amusement  ride. 
Amusement  rides  are  often  designed  to 
move  through  confined  spaces  in  order 
to  enhance  the  amusement  experience. 
Since  most  of  these  rides  are  designed 
for  seated  patrons,  designers  requested 
exemption  from  this  requirement. 

Response.  Exception  3  is  added  in  the 
final  rule  and  exempts  wheelchair 
spaces  on  rides  from  ADAAG  4.4.2 
(Head  Room).  This  exception  applies  to 
circulation  space  and  clear  space 
requirements  on  the  ride.  It  does  not 
apply  to  circulation  areas  and  accessible 
routes  in  the  queue  line  or  the  load  and 
imload  areas. 

Section  15.1. 7.2. 1     Width  and  Length 

This  section  requires  wheelchair 
spaces  to  have  a  width  of  30  inches 
minimimi  and  a  length  of  48  inches 
minimum  measured  9  inches  minimum 
above  the  ground  or  floor  siuface. 

Comment.  The  proposed  rule  required 
the  wheelchair  space  to  be  a  minimum 
of  36  inches  in  width.  This  width  was 
based  on  the  minimiun  30  inch  width 
needed  for  a  stationary  wheelchair  with 
the  additional  6  inches  necessary  for 
repositioning  in  confined  spaces  which 
allows  space  for  the  front  casters  of  a 
wheelchair  to  turn  and  move  when 
backing  up.  Designers  expressed 
significant  concern  over  the  36 
minimum  width  and  questioned  why  it 
was  necessary  where  the  space  is 
reached  in  a  forward  direction.  They 
further  cited  designs  where  the  space  is 
manually  or  mechanically  repositioned 
and  therefore  should  not  require  further 
maneuvering.  Some  commenters  also 
suggested  that  the  depth  of  the  clear 
space  could  be  48  inches  in  all  cases. 

Response.  The  minimum  width  of  the 
wheelchair  space  is  reduced  to  30 
inches  in  the  final  rule.  While  the  Board 
has  decreased  the  minimum  width,  it 
recommends  that  designers  and 
manufacturers  exceed  the  minimum 
where  possible  to  allow  for  increased 
maneuvering  space. 

Section  15.1.7.2.2    Wheelchair 
Spaces — Side  Entry 

This  section  requires  that  where  the 
wheelchair  space  can  be  entered  only 
from  the  side,  the  ride  must  be  designed 
to  permit  sufficient  maneuvering  space 
for  individuals  using  a  wheelchair  or 


mobility  device  to  enter  and  exit  the 
ride. 

Comment.  A  few  commenters 
questioned  what  the  minimum  space 
requirements  would  be  for  a  ride 
entered  from  the  side.  They  questioned 
whether  a  32  inch  side  opening  leading 
to  a  30  inch  wide  by  48  inch  long  space 
would  be  sufficient. 

Response.  Section  15.1.7.2.2  is  added 
to  address  rides  with  side  entries.  A 
center  opening  of  32  inches  combined 
with  a  minimum  space  of  30  inches 
wide  and  48  inches  long  is  not  adequate 
space  for  maneuvering.  Designers  must 
consider  the  position  of  the  opening  in 
relation  to  the  minimimi  space.  In  some 
cases,  additional  clear  space  and  larger 
openings  will  be  necessary  to  allow  for 
maneuvering  a  wheelchair  on  the  ride. 
An  appendix  note  is  included  to 
provide  further  guidance. 

Section  15.1.7.2.3    Protrusions  in 
Wheelchair  Space 

This  section  permits  protrusions  in 
the  wheelchair  spaces  on  amusement 
rides.  Objects  are  permitted  to  protrude 
a  distance  of  6  indies  maximum  along 
the  front  of  the  wheelchair  space  where 
located  9  inches  minimum  and  27 
inches  maximum  above  the  wheelchair 
space.  Objects  are  also  permitted  to 
protrude  a  distance  of  25  inches 
maximum  along  the  front  of  the 
wheelchair  space  where  located  more 
than  27  inches  above  the  wheelchair 
space. 

Comment.  As  previously  noted, 
amusement  ride  designers  and  operators 
commented  that  the  wheelchair  space 
clearances  in  the  proposed  rule  were  too 
restrictive  and  did  not  permit  knee  and 
toe  clearances.  They  suggested  that  the 
clearances  could  be  reduced  without 
compromising  the  minimum  space 
requirements. 

Response.  The  final  rule  permits 
protrusions  in  the  wheelchair  space  on 
amusement  rides. 

Section  15.1.7.3    Openings 

This  section  requires  that  where 
openings  are  provided  to  access 
wheelchair  spaces  on  amusement  rides, 
the  entry  must  provide  a  32  inch 
minimiun  clear  opening. 

Comment.  The  proposed  rule  did  not 
specify  a  minimum  opening  space 
where  wheelchair  spaces  are  provided 
on  amusement  rides.  Commenters 
requested  guidance  on  this  dimension. 

Response.  A  provision  is  added  in  the 
final  rule  to  address  the  minimum 
width  of  openings  where  wheelchair 
spaces  are  provided  on  an  amusement 
ride.  This  is  consistent  with  minimum 
width  requirements  for  doors  and  other 


passageways  that  are  part  of  an 
accessible  route. 

Section  15.1.7.4    Approach 

This  section  requires  one  side  of  the 
wheelchair  space  to  adjoin  an  accessible 
route. 

No  substantive  comment  was  received 
on  this  provision. 

Section  15.1.7.5    Companion  Seats 

This  section  requires  that  where  the 
interior  of  an  amusement  ride  is  greater 
than  53  inches  in  width,  seating  is 
provided  for  more  than  one  rider,  and 
the  wheelchair  is  not  required  to  be 
centered  within  the  amusement  ride,  a 
companion  seat  must  be  provided  for 
each  wheelchair  space. 

Comment.  The  proposed  rule  required 
companion  seating  where  seating  for 
more  than  one  rider  is  provided.  Ride 
manufacturers  commented  that 
providing  companion  seating  may  not 
be  possible  on  rides  where  the  center  of 
gravity  is  critical  to  its  operation.  They 
noted  that  providing  space  for  an 
individual  seated  in  a  wheelchair  and  a 
seated  companion  may  increase  and 
change  the  weight  distribution  on  a  ride. 
They  supported  a  provision  with  limits 
that  are  linked  to  tiie  minimum  width 
of  the  ride,  whether  or  not  seating  is 
provided  for  more  than  one  rider,  and 
whether  the  wheelchair  space  is 
centered  on  the  ride. 

Response.  This  section  is  modified  in 
the  final  rule  to  address  the  concerns 
raised.  Consistent  with  the  proposed 
rule,  companion  seating  is  required  only 
where  seating  is  provided  for  more  than 
one  rider.  Additionally,  companion 
seating  is  required  only  where  the 
interior  of  an  amusement  ride  is  greater 
than  53  inches  in  width  and  the 
wheelchair  is  not  required  to  be 
centered  within  the  amusement  ride. 

Section  15.1.7.5.1    Shoulder-to- 
Shoulder  Seating 

This  section  requires  that  where  an 
amusement  ride  provides  shoulder-to- 
shoulder  seating,  companion  seats  must 
be  shoulder-to-shoulder  With  the 
adjacent  wheelchair  space. 

Comment.  Commenters  suggested  that 
in  some  circumstances,  shoulder-to- 
shoulder  seating  may  not  be  possible. 
They  cited  examples  of  water  rides 
where  the  rider's  center  of  gravity  is 
critical.  Adding  two  riders  side  by  side 
can  alter  the  balance  of  the  ride. 

Response.  An  exception  is  added  in 
the  final  rule  that  shoulder-to-shoulder 
companion  seating  is  required  only  to 
the  maximum  extent  feasible,  where 
conipliance  is  not  operationally  or 
structurally  feasible. 
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Section  15.1.8    Amusement  Ride  Seats 
Designed  for  Transfer 

This  section  requires  that  amusement 
rides  with  ride  seats  designed  for 
transfer  must  comply  witib  15.1.8  when 
positioned  for  loading  and  unloading. 

Comment.  Significant  comment  was 
received  on  the  technical  provisions 
addressing  transfer  seats.  Some 
interpreted  the  proposed  rule  to  require 
a  "special  seat"  in  addition  to  other  ride 
seats.  Others  believed  that  the  technical 
provisions  did  not  provide  sufficient 
flexibility,  especially  given  the  diversity 
of  rides  and  ride  seats. 

Response.  The  final  rule  requires  that 
each  ride  provide:  (1)  A  wheelchair 
space,  or  (2)  an  amusement  ride  seat 
designed  for  transfer,  or  (3)  a  system  to 
facilitate  the  transfer  of  a  person  in  a 
wheelchair  fitim  the  load  or  unload  area 
to  a  ride  seat.  Where  ride  seats  are 
designed  for  transfer,  this  section 
applies.  For  the.most  part,  the  technical 
provisions  for  space  and  other  features 
are  applied  to  both  the  ride  seat  and  the 
transfer  device  since  both  elements  are 
designed  for  an  individual  to  transf^ 
from  their  wheelchair  or  mobility  device 
to  an  element.  A  ride  seat  designed  for 
transfer  is  usually  a  seat  that  is  a 
permanent  part  of  .the  ride  itself. 

Section  15.1.8.1    Clear  Floor  Space 

This  section  requires  clear  flo&r  space 
complying  with  ADAAG  4.2.4  to  be 
provided  in  the  load  and  imload  area 
adjacent  to  amusement  ride  seats 
designed  for  transfer. 

Comment.  The  proposed  rule  required 
the  clear  floor  space  to  comply  with 
ADAAG  4.2.4  and  be  positioned  with 
the  longer  dimension  parallel  to  the 
unobstructed  side  of  the  transfer  seat. 
The  space  was  also  required  to  be 
located  within  3  inches  maximum  of  the 
transfer  seat.  Commenters  supported  the 
basic  clear  floor  space  requirement  of  30 
inches  by  48  inches.  Several 
commenters  however,  believed  that  the 
requirements  for  the  orientation  of  the 
clear  space  were  too  stringent  for  two 
reasons.  First,  the  orientation  required 
in  the  proposed  rule  was  potentially 
limited  to  a  side  transfer.  Many 
individuals  choose  to  transfer  using  a 
diagonal  or  frtmt  approach.  Second, 
they  were  concerned  about  the  variety 
of  amusement  rides  and  load  and 
unload  areas.  They  recommended  that 
the  orientation  of  the  clear  space  with 
respect  to  its  location  to  the  ride  seat  be 
left  up  to  the  designer. 

Response.  The  final  rule  requires  a  30 
inch  wide  by  48  inch  deep  clear  space 
to  be  adjacent  to  the  ride  seat  designed 
for  transfer.  The  position  of  the  clear 
space  is  not  specffied  in  the  final  rule. 


Designers  will  decide  its  location  based 
on  what  is  best  suited  for  transfer  on  a 
particular  ride. 

Section  15.1.8.2    Transfer  Height 

This  section  requires  the  height  of 
ride  transfer  seats  to  be  located  14 
inches  minimnTn  to  24  inches  maximum 
measured  above  the  load  and  unload 
surface. 

Comment.  The  proposed  rule  required 
the  transfer  seat  to  be  between  17  and 
19  inches  based  on  other  elements 
within  ADAAG  where  individuals  using 
wheelchairs  and  other  mobility  devices 
are  expected  to  transfer.  Commenters 
reouested  the  range  to  be  greater. 

Response.  The  final  rule  provides  a 
greater  range  in  the  height  of  the  ride 
seat  designed  for  transfer.  Providing  a 
greater  range  in  this  height  should 
reduce  reliance  on  transfer  devices  and 
have  the  effect  of  decreasing  the  number 
of  transfers  to  get  from  one's  wheelchair 
or  mobility -device  to  a  ride  seat.  The 
Board  recognizes  that  amusement  rides 
have  unique  designs.  The  increase  in 
the  transfer  height  range  is  limited  to 
amusement  rides  because  of  their 
unique  designs.  The  goal  is  to  provide 
designs  that  afford  the  least  amount  of 
transfers  for  the  least  amount  of 
distance.  The  Board  recognizes  that 
providing  a  greater  range  in  the  transfer 
hei^t  may  make  transfers  more  difficult 
for  some  people  with  disabilities.  Based 
on  this  concern,  and  the  fact  that  the 
transfer  height  for  amusement  rides  is 
new,  the  Board  will  closely  monitor 
how  well  the  range  provides  access  to 
amusement  rides..  Where  possible, 
designers  are  encouraged  to  locate  the 
transfer  seat  between  17  inches  and  19 
inches  above  the  load  and  unload 
surface. 

Section  15.1 .8.3    Transfer  Entry 

This  section  requires  that  where 
openings  are  provided  to  transfer  to 
amusement  ride  seats,  the  space  must  be 
designed  to  provide  clearance  for 
transfer  frxim  a  wheelchair  or  other 
mobility  device  to  the  amusement  ride 
seat. 

Comment.  The  proposed  rule  required 
the  transfer  entry  on  the  amusement 
ride  to  be  a  minimum  of  36  inches  wide. 
The  entry  was  also  required  to  be 
positioned  parallel  and  adjacent  to  the 
longer  dimension  of  the  clear  floor 
space.  Amusement  ride  designers  and 
manufacturers  commented  that  the  36 
inch  width  was  excessive  and  believed 
that  few  rides,  if  any,  could  comply 
with  this  dimension.  They  further 
explained  that  openings  are  generally 
kept  to  a  minimum  since  the  sides  of  the 
ride  often  serve  as  a  part  of  the  restraint 
or  securement  system  for  the  ride. 


Response.  Due  to  the  large  variance  of 
amusement  rides  and  the  potential 
interference  with  the  securement 
system,  the  final  rule  requires  a  space  to 
be  designed  to  provide  clearance  for 
transfer  from  a  wheelchair  or  mobility 
device  to  the  amusement  ride  seat. 
Specific  dimensions  for  the  opening  are 
not  provided  in  the  final  rule. 

Section  15.1.8.4    Wheelchair  Storage 
Space 

This  section  requires  wheelchair 
storage  spaces  complying  with  ADAAG 
4.2.4  to  be  provided  in  or  adjacent  to 
unload  areas  for  each  required 
amusement  ride  seat  designed  for 
transfer.  The  space  must  not  overlap  any 
required  means  of  egress  or  accessible 
route. 

Comment.  Some  commenters 
interpreted  the  provision  to  require 
some  type  of  constructed  storage  space. 

Response.  Clear  space  is  needed  in 
the  load  and  unload  areas  for 
individuals  to  leave  their  wheelchairs 
when  they  transfer  onto  amusement 
rides.  ADAAG  4.2.4  specifies  a 
minimum  30  inch  by  48  inch  space  for 
a  stationary  wheelchair.  For  safety 
reasons,  the  space  must  not  overlap  any 
required  means  of  egress  or  accessible 
route.  This  provision  does  not  require  a 
constructed  element  for  storage,  only  a 
space.  Most  current  designs  used  for 
load  and  unload  areas  will  include 
sufficient  space  to  comply  with  this 
provision. 

Sectimi  15.1.9    Transfer  Devices  for 
Use  With  Amusement  Rides 

This  section  requires  that  transfer 
devices  for  use  with  amusement  rides 
must  comply  with  15.1.9  when 
positioned  for  loading  and  unloading. 

Comment.  As  previously  discussed, 
signfficant  comment  was  received  on 
the  technical  provisions  addressing 
transfer  seats.  Some  interpreted  the 
proposed  rule  to  require  a  "special  seat" 
in  addition  to  other  ride  seats.  Others 
believed  that  the  technical  provisions 
did  not  provide  sufficient  flexibility, 
especially  given  the  diversity  of  rides 
and  ride  seats. 

Response.  The  final  rule  requires  that 
each  ride  provide:  (1)  A  wheelchair 
space,  or  (2)  an  amusement  ride  seat 
designed  for  transfer,  or  (3)  a  system  to 
facilitate  transfer  of  a  person  in  a 
wheelchair  from  the  load  or  imload  area 
to  a  ride  seat.  This  section  applies 
where  transfer  devices  are  used  to 
provide  access  to  an  amusement  ride 
seat.  A  transfer  device  can  be  provided 
as  an  integral  part  of  the  ride,  or  as  a 
permanent  or  temporary  part  of  the 
facility.  Significant  flexibility  is 
provided  for  ride  designers  or  park 
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operators  to  develop  these  transfer 
devices.  Transfer  devices  may  include 
lifts,  ramps,  transfer  platforms  and 
steps,  or  other  similar  systems  and  do 
not  require  modification  to 
manufactured  rides.  Information  is 
provided  in  the  appendix  to  assist 
operators  in  selecting  from  different 
types  of  transfer  devices. 

Section  15.1.9.1    Clear  Floor  Space 

This  section  requires  clear  floor  space 
complying  with  ADAAG  4.2.4  to  be 
provided  in  the  load  and  imload  area 
adjacent  to  transfer  devices. 

Consistent  with  the  clear  space 
requirement  for  ride  seats  designed  for 
transfer,  the  position  of  the  clear  space 
adjacent  to  the  transfer  devices  is  not 
specified  in  the  final  rule.  Designers 
will  decide  its  location  based  on  what 
is  best  suited  for  transfer  on  a  particular 
transfer  device. 

Section  T5.1.9.2    Transfer  Height 

This  section  reqiures  the  height  of 
transfer  device  seats  to  be  located  14 
inches  minimum  to  24  inches  maximum 
measured  above  the  load  and  imload 
surface. 

The  Board  has  applied  the  same  range 
established  for  amusement  ride  seats 
designed  for  transfer  to  transfer  devices. 
As  previously  stated,  the  goal  is  to 
provide  designs  that  afford  the  least 
amount  of  transfers  for  the  least  amount 
of  distance. 

Where  possible,  designers  are 
encouraged  to  locate  the  transfer  device 
between  17  inches  and  19  iaches  above 
the  load  and  unload  surface.  Further 
guidance  related  to  maximum  heights 
for  vertical  movements  when 
transferring  within  a  transfer  device  is 
provided  in  the  appendix. 

Section  15.1.9.3    Wheelchair  Storage 
Space 

This  section  requires  wheelchair 
storage  spaces  compljing  with  ADAAG 
4.2.4  to  be  provided  in  or  adjacent  to 
unload  areas  for  each  required  transfer 
device  and  must  not  overlap  any 
required  means  of  egress  or  accessible 
route. 

Comment.  Some  commenters 
interpreted  the  provision  to  require 
some  type  of  constructed  storage  space. 

Response.  Clear  space  is  needed  in 
the  load  and  unload  areas  for 
individuals  to  leave  their  wheelchairs 
when  they  transfer  onto  transfer 
devices.  ADAAG  4.2.4  specifies  a 
minimimi  30  inch  by  48  inch  space  for 
a  stationary  wheelchair.  For  safety 
reasons,  the  space  must  not  overlap  any 
required  means  of  egress  or  accessible 
route.  This  provision  does  not  require  a 
constructed  element  for  storage,  only  a 


space.  Most  current  designs  used  for 
load  and  unload  areas  will  include 
sufficient  space  to  comply  with  this 
provision. 

Other  Issues 

Accessible  Routes  in  Temporary  Places 
of  Amusement 

Comment.  The  proposed  rule 
requested  comment  on  providing 
accessible  routes  on  sites  used  for  fairs, 
carnivals,  and  other  temporary  places  of 
amusement.  Usually  a  site  such  as  a 
field  or  parking  lot  may  be  used  for  a 
short  period  of  time  for  temporary 
places  of  amusement. 

Response.  The  Board  received  few 
comments  on  this  issue.  The  final  rule 
does  not  include  any  provisions  for 
accessible  routes  in  temporary  places  of 
amusement.  The  Department  of  Justice 
has  the  authority  to  address  this  issue. 
Given  the  diversity  of  sites  and 
complexity  of  agreements  involved 
when  using  sites  on  a  temporary  basis, 
one  set  of  guidelines  is  not  practical. 
State  and  local  government  entities 
covered  by  title  II  may  not,  in 
determining  the  site  or  location  of  a 
facility,  make  selections  that  have  the 
effect  of  excluding  individuals  with 
disabilities  (28  CFR  35.130(b)(4)).  Where 
a  site  is  altered  by  installing  some  tjrpe 
of  surface,  that  surface  must  be  stable, 
firm,  and  slip  resistant  and  meet  other 
requirements  in  ADAAG  4.3  for  the 
accessible  route.  Temporary  structures 
are  covered  by  ADAAG  4.1.1(4)  and  are 
required  to  con^ply  with  ADAAG.  As 
with  other  alterations,  "technical 
infeasibility"  permits  departiue  from 
technical  provisions  where  existing 
physical  or  site  constraints  prohibit 
modification  or  addition  of  elements, 
spaces,  or  featiues. 

Section  15.2    Boating  Facilities 
Section  3.5    Definitions 

This  section  defines  five  terms  for 
boating  facilities. 

A  "boat  launch  ramp"  is  a  sloped 
surface  designed  for  launching  and 
retrieving  trailered  boats  and  other 
water  craft  to  and  from  a  body  of  water. 

A  "boat  slip"  is  that  portion  of  a  pier, 
main  pier,  finger  pier,  or  float  where  a 
boat  is  moored  for  the  purpose  of 
berthing,  embarking,  or  disembarking. 

A  "boarding  pier"  is  a  portion  of  a 
pier  where  a  boat  is  temporarily  seciired 
for  purposes  of  embarking  and 
disembarking. 

A  "gangway"  is  a  variable-sloped 
pedestrian  walkway  linking  a  fixed 
structure  or  land  with  a  floating 
structure.  This  definition  does  not  apply 
to  gangways  which  connect  to  vessels. 


A  "transition  plate"  is  a  sloping 
pedestrian  walking  surface  located  at 
the  end(s)  of  a  gangway. 

Comment.  The  proposed  rule 
included  definitions  for  boat  launch 
ramp,  boat  slip,  design  high  point,  and 
gangway.  Commenters  recommended 
rewording  these  definitions. 
Commenters  also  recommended  that 
additional  definitions  be  added,  such  as 
handrail,  landings,  pier,  main  pier, 
finger  pier,  boarding  pier,  fixed  and 
floating  piers,  mooring  space,  transient 
slips,  and  transition  plate. 

Response.  The  fin«u  rule  provides  five 
definitions.  Definitions  for  boat  launch 
ramp,  boat  slip,  and  gangway,  have  been 
retained  but  have  been  cdianged  to 
improve  clarity.  Definitions  for  boarding 
pier  and  transition  plate  have  been 
added,  and  the  definition  for  design 
high  point  has  been  removed. 
Additional  terms  suggested  by 
commenters  were  not  added  since  they 
were  not  used  in  the  technical  or 
scoping  provisions  of  the  boating 
section. 

Section  15.2.1    General 

This  section  requires  newly  designed 
or  newly  constructed  and  altered 
boating  facilities  to  comply  with  15.2. 

Comment.  Some  commenters  did  not 
want  the  rule  to  apply  to  each  boating 
facility.  They  noted  that  designers  and 
facility  Managers  needed  flexibility  to 
provide  reasonable  accommodations  in 
an  environment  which  may  contain 
extreme  physical  conditions.  Several 
commenters  requested  that  where  two  of 
more  boating  facilities  are  located 
within  10  miles  of  each  other,  only  one 
facility  should  be  accessible.  Other 
commenters  assumed  that  all  existing 
facilities  would  have  to  immediately 
conform  to  the  find  rule. 

Response.  These  guidelines  apply  to 
each  newly  designed  or  newly 
constructed  boating  facilities.  Altered 
facilities  must  conform  to  the  guidelines 
to  the  degree  required  by  ADAAG  4.1.6. 
Where  an  existing  &cility  is  not  being 
altered,  the  guidelines  do  not  require 
that  alterations  be  performed. 

Comment.  Commenters  requested 
clarification  on  the  term  "recreational 
boating  facility." 

Response.  This  section  primarily 
applies  to  piers  and  docks  typically 
found  at  marinas  where  recreational 
boats  are  moored  for  embarking  and 
disembarking  occupants,  but  will  apply 
in  other  non-marina  settings.  Where  a 
vessel  is  primarily  used  for  recreation, 
generally  piers  and  docks  designed  and 
constructed  to  provide  mooring  and 
other  services  for  such  vessels  would  be 
covered  by  this  section.  Recreational 
boats  range  in  size  frt)m  small  canoes  to 


lai;ge  sailboats  and  power  boats.  The 
final  rule  is  not  intended  to  cover  piers 
used  solely  by  ferries  or  other 
commercial  vessels,  such  as  freighters, 
ocean  supply  vessels,  and  commercial 
fishing  vessels. 

Boating  facilities  covered  by  this  final 
rule  vary  in  size.  Some  contain  as  few 
as  one  boat  slip  (for  example,  a  small 
campgroimd  with  a  short  non- 
demarcated  pier)  and  others  are  large 
enough  to  contain  several  thousand  boat 
slips  (for  example,  a  large  marina  with 
many  boat  basins).  Some  have  piers  and 
boat  launch  ramps,  while  others  only 
have  piers.  A  boating  facility  may  only 
contain  a  single  launch  ramp  with  no 
boarding  pier  or  may  contain  multiple 
launch  ramps  with  multiple  boarding 
piers.  In  some  cases,  a  site  (such  as  a 
State  park  with  a  large  lake)  may 
contain  more  than  one  boating  facility. 
In  other  cases,  several  boating  facilities 
may  be  located  in  the  same  waterfront 
area,  each  operated  by  different 
operators. 

Section  15.2.2    Accessible  Route 

This  section  requires  that  accessible 
routes,  including  gangways  that  are  part 
of  an  accessible  route,  comply  with 
ADAAG  4.3.  ADAAG  4.1.2(2)  requires 
that  at  least  one  accessible  route  connect 
accessible  buildings,  facilities,  elements, 
and  spaces  on  the  same  site.  Therefore, 
an  accessible  route  must  coimect 
accessible  boat  slips  with  other 
accessible  elements  on  the  same  site, 
Eight  exceptions,  discussed  below,  have 
been  added  which  modify  the  accessible 
route  requirements  as  they  relate  to 
connecting  floating  piers. 

No  exceptions  have  been  provided  for 
accessing  fixed  piers.  Therefore, 
accessible  routes  serving  fixed  piers 
must  meet  all  the  requirements  of 
ADAAG  4.3. 

Exception  1    Alterations  to  Existing 
Gangways 

Exception  1  permits  the  replacement 
and  alteration  of  existing  gangways  or 
series  of  gangways  without  triggering  an 
increase  in  the  length  of  the  gangways, 
unless  required  by  ADAAG  4.1.6(2). 

Comment.  Commenters  noted  that  for 
maintenance  or  safety  reasons, 
gangways  are  sometimes  replaced  or 
altered  without  any  other  changes  being 
made  to  the  floating  piers  and  land 
based  features  located  at  the  ends  of  the 
gangways.  Under  ADAAG's 
requirements  for  alterations,  a  replaced 
gangway  would  have  to  meet  the 
requirements  of  section  15.2.2.  The 
primary  difficulty  typically  involves 
meeting  slope  requirements,  rather  then 
meeting  handrail  and  transition  plate 
requirements.  In  many  cases. 


compliance  with  section  15.2.2  would 
require  longer  gangways  to  be  installed. 
To  install  a  longer  gangway,  changes  to 
adjacent  structiues  may  be  needed  and 
such  changes  could  also  lead  to 
reductions  in  the  number  of  boat  slips 
available.  Available  water  sheet  may 
also  prevent  lengthening  of  the 
gangways  in  an  existing  boating  facility. 
Response.  The  final  rule  includes  an 
exception  that  does  not  require  an 
increase  in  the  length  of  the  gangway, 
where  gangways  are  replaced  or  altered. 
However,  under  ADAAG  4.1.6(2), 
alterations  to  areas  containing  primary 
functions  may  require  existing 
gangways  and  adjacent  structures  to  be 
brought  into  conformance  with  section 
15.2.2.  ADAAG  4.1.6(2)  provides  that, 
when  an  area  containing  a  primary 
function  is  altered,  an  accessible  path  of 
travel  must  be  provided  to  the  altered 
area  unless  the  cost  and  scope  of  the 
alterations  to  provide  an  accessible  path 
of  travel  is  disproportionate  to  the 
overall  alterations  as  determined  under 
criteria  established  by  the  Department  of 
Justice.  The  Department  of  Justice 
regulations  for  title  III  of  the  ADA  deem 
alterations  to  provide  an  accessible  path 
of  travel  to  be  disproportionate  when 
the  cost  exceeds  20  percent  of  the  cost 
of  the  overall  alterations.^ 

Exceptions  2  and  3    Maximum 
Gangway  Rise  and  Slope 

Exception  2  permits  gangways  or 
series  of  gangways  to  exceed  tbe 
maximiun  rise  specified  in  ADAAG 
4.8.2.  Exception  3  permits  gangways  to 
exceed  the  maximum  slope  specified  in 
ADAAG  4.8.2,  where  the  total  length  of 
the  gangways  serviug  as  part  of  a 
required  accessible  route  is  at  least  80 
feet. 

Comment.  One  of  the  most  difficult 
issues  relating  to  accessibility  in  floating 
boating  facilities  is  gangway  slopes.  The 
proposed  rule  permitted  gangway  slopes 
to  exceed  a  maximum  slope  of  1 :12  at 
such  times  as  when  the  distance 
between  the  design  high  point  and 
water  level  exceeded  a  specific  value 
depending  on  the  size  of  the  pier.  In 
addition,  the  proposed  rule  exempted 
gangways  from  the  maximiun  rise  i^ 
ADAAG  4.8.2. 

Over  60  organizations  and  individuals 
responded  to  the  above  proposals.  Most 
indicated  that  they  did  not  support  the 
provisions.  The  comments  raised 
concerns  about  how  to  calculate  the  pier 
square  footage  and  what  was  considered 
a  "pier."  Some  asked  whether  levees, 
boardwalks,  or  retaining  walls  are  fixed 
piers  and  how  to  measure  the  square 


8  See  28  CFR  36.403(f)(1)  [http://www.usdoj.gov/ 
crt/ada/reg3a.html). 


footage.  Others  asked  about  private 
operators  using  floating  piers  and 
leasing  space  at  a  city  pier,  They 
questioned  whether  the  square  footage 
of  the  city  pier  is  included  in  the 
calculations  for  determining  access  to 
the  privately  owned  floating  pier.  One 
commenter  noted  that  facility  size 
determinations  based  on  square  footage 
may  tend  to  drive  entities  to  reduce  pier 
widths  which  could  compromise  safety 
and  stability. 

A  few  commenters  questioned  how 
the  design  high  point  was  selected. 
They  questioned  whether  this  point  was 
the  100  year  flood  line,  mean  high  tide, 
extreme  high  tide,  ordinary  high  water, 
or  high  pool  water  line.  One  commenter 
noted  that  what  is  a  safe  and  practical 
upper  limit  is  not  constant  and  easily 
determined. 

Some  commenters  were  concerned 
that  facilities  located  where  water  level 
fluctuations  are  over  40  feet,  would  end 
up  with  no  access  or  only  limited 
access.  A  number  of  commenters 
suggested  that  a  maximum  gangway 
slope  be  established  for  most 
conditions,  if  not  all  conditions. 
Recommended  slope  maximums  ranged 
from  5  percent  to  1 5  percent. 

At  least  10  commenters  noted  that  the 
requirements  should  ideally  be  site 
specific  because  of  the  varying  logistical 
problems  and  differing  geographic 
conditions  at  locations  where  water 
level  fluctuations  range  from  a  few 
inches  to  over  100  feet.  These 
commenters  said  that  the  table  in  the 
proposed  rule  would  create  hardships 
for  existing  facilities  where  space 
limitations  are  present,  by  requiring 
reductions  in  boat  slip  counts  and  by 
discouraging  operators  from  upgrading 
their  facilities.  A  number  of  commenters 
recommended  that  accessible  gangways 
only  be  required  where  they  serve  100 
or  more  boat  slips. 

Using  recommendations  made  by  a 
number  of  commenters  and  combined 
with  an  effort  to  reduce  the  complexity 
of  the  final  rule,  the  Board  published  a 
summary  of  a  draft  final  rule  for 
comment.  In  this  draft,  the  Board 
indicated  that  the  slope  of  a  gangway 
would  be  permitted  to  exceed  the 
maximum  slope  of  1:12  where  the  linear 
feet  of  mooring  space  along  the 
perimeter  of  the  piers  at  a  facility  was 
less  than  1,000  feet  (approximately  20- 
30  slips)  and  the  water  fluctuation  was 
more  than  one  foot.  The  provision, 
which  was  a  general  exception  from  the 
maximum  slope  requirement,  was 
intended  to  provide  regulatory  relief  for 
smaller  boating  facilities  where  an 
extensive  gangway  system  may  be  cost 
prohibitive.  Linear  feet  of  mooring  sp^ce 
was  used  instead  of  the  square  footage 
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of  a  facility  to  more  effectively  measure 
the  size  of  usable  space  where  boats  can 
dock  rather  than  other  spaces  at  a 
boating  facility. 

The  draft  final  rule  also  required  that 
where  the  linear  feet  of  mooring  spaces 
along  the  perimeter  of  the  piers  at  a 
facility  was  less  than  3,000  feet 
(approximately  50-70  slips)  and  the 
water  fluctuation  was  more  than  5  feet, 
the  maximimi  gangway  slope  would  be 
permitted  to  be  1:8  maximum.  This 
exception  allowed  for  a  steeper  slope 
than  generally  provided  in  ADAAG. 

Lastly,  the  draft  final  rule  stated  that 
where  the  water  fluctuation  was  more 
than  10  feet,  gangways  would  be 
permitted  to  exceed  the  maximum  slope 
of  1:12.  Providing  complying  gangway 
slopes  where  the  water  fluctuation 
exceeds  10  feet  requires  extensive 
gangway  systems  and  supporting 
facilities.  It  was  noted  in  die  draft  final 
rule  that  although  the  gangway  slope 
was  permitted  to  be  any  slope,  the 
gangway  was  not  allowed  to  consist  of 
stairs,  since  stairs  are  not  permitted  to 
be  part  of  an  accessible  route. 

During  two  public  information 
meetings  and  from  written  comment 
received  on  the  siunmary  of  the  draft 
final  rule,  commenters  generally 
supported  simplifying  the  rule.  Some 
expressed  concerns  about  allowing  a  1:8 
slope  on  gangways,  and  others  objected 
to  using  linear  feet  to  determine  the  size 
of  smaller  facilities.  A  few  commenters 
noted  that  the  maximum  feasible  length 
of  a  gangway  is  between  60  and  70  feet. 
These  commenters  indicated  that 
providing  longer  gangways,  or  providing 
two  or  more  shorter  gangways  as  part  of 
a  gangway  and  ramp  system, 
dramatically  increased  the  costs, 
complexity,  and  maintenance  of  the 
structure.  Some  commenters  pointed 
out  that  because  gangways  often  depart 
from  a  landside  connection  which  is 
positioned  at  least  3  to  4  feet  above  high 
water,  a  120-foot  gangway  provided  to 
handle  a  10-foot  water  level  change 
actually  needs  to  be  at  least  156  to  168 
fiaet  long  (or  a  series  of  gangways  and 
ramps  with  the  same  aggregate  length). 

Response.  It  is  recognized  that  many 
factors  which  vary  throughout  the 
country  add  to  the  complications  of 
providing  larger  gangway  and  ramp 
systems  to  handle  greater  changes  in 
water  fluctuation  and  elevation.  Factors 
include  water  level  changes,  distance  of 
gangway  departure  points  above  high 
Mrater  marks,  available  water  sheet  to 
construct  within,  location  of  shipping 
channels  into  which  piers  and  gangways 
cannot  project,  wind  load  on  floating 
structures  as  they  get  bigger,  types  of 
mooring  systems,  dead  and  live  loads  of 
gangways  and  the  size  of  floating 


facilities  to  support  them,  currents,  boat 
wakes,  and  the  ability  to  remove  floating 
structures  when  bodies  of  water  freeze 
over.  In  the  proposed  rule,  the  Board 
attempted  to  define  the  level  of  access 
based  on  the  size  of  a  facility  [i.e.,  pier 
square  footage).  Comments  noted  that 
many  other  factors  besides  facility  size, 
play  a  role  in  determining  what  is 
feasible.  Because  foctors  vary 
throughout  the  country  and  could  vary 
between  adjacent  sites  and  adjacent 
facilities,  selecting  one  factor  or  a  list  of 
factors  to  measure  for  determining 
appropriate  gangway  slope  is  not 
feasible. 

In  an  effort  to  provide  a  simplified 
rule  and  establish  a  starting  point  for 
determining  gangway  access,  the  final 
rule  focuses  on  a  maximum  feasible 
gangway  length.  In  response  to  the  draft 
find  rule,  a  recommendation  was 
developed  by  the  California  Department 
of  Boating  and  Waterways,  Oregon  State 
Marine  Board,  Clean  Harbor  Action,  and 
Revitalize  Our  Waterways  (and 
supported  by  over  20  other 
commenters).  This  recommendation 
showed  that  it  would  be  feasible  in  new 
construction  to  provide  up  to  80-foot 
gangways.  From  this  comment  (which 
also  contained  recommendations  for 
different  gangway  slopes  for  varying 
changes  in  elevation),  the  Board 
developed  the  final  rule  which  is  based 
only  on  gangway  length.  Exception  3 
requires  that  an  entity  either  (1)  provide 
a  gangway  (or  series  of  gangways)  at 
least  80  feet  in  total  length,  or  (2) 
provide  a  gangway  (or  series  of 
gangways)  which  does  not  exceed  a 
maximum  slope  of  1:12.  The  final  rule 
also  retains  the  exception  permitting 
gangways  to  be  any  length  without  a 
landing.  As  these  exceptions  only  apply 
to  gangways,  ramps  constructed  on 
floating  piers  and  ramps  providing 
access  to  landside  connections  of 
gangways  are  not  permitted  to  use  these 
exceptions.  Since  the  final  rule  does  not 
use  water  level  change  as  a  mechanism 
for  determining  gangway  accessibility, 
the  definition  for  design  high  point  was 
removed.  The  appendix  includes  the 
following  two  examples. 

Example  1.  Boat  slips  which  are  required 
to  be  accessible  are  provided  at  a  floating 
pier.  The  vertical  distance  an  accessible  route 
must  travel  to  the  pier  when  the  water  is  at 
its  lowest  level  is  6  feet,  although  the  water 
level  only  fluctuates  3  feet.  To  comply  with 
exceptions  2  and  3,  at  least  one  design 
solution  would  provide  a  gangway  at  least 
72.25  feet  long  which  ensures  the  slope  does 
not  exceed  1:12. 

Example  2.  A  gangway  is  provided  to  a 
floating  pier  which  is  required  to  be  on  an 
accessible  route.  The  vertical  distance  is  10 
feet  between  the  elevation  where  the 
gangway  departs  the  landside  connection  and 


the  elevation  of  the  pier  surface  at  the  lowest 
water  level.  Exceptions  2  and  3,  which 
modify  4.8.2,  permit  the  gangway  to  be  at 
least  80  feet  long.  Another  design  solution 
would  be  to  have  two  40-foot  continuous 
gangways  joined  together  at  a  float,  where  the 
float  (as  the  water  level  falls)  will  stop 
dropping  at  an  elevation  five  feet  below  the 
landside  connection. 

Comment.  A  number  of  commenters 
expressed  concern  that  steeper  gangway 
slopes  and  the  absence  of  level  landings 
every  30  feet  created  barriers  for  persons 
with  disabilities.  Some  commenters  also 
noted  that  State  and  local  governments 
should  be  held  to  a  higher  standard  than 
private  entities. 

Response.  As  water  levels  rise  and 
fall,  gangway  slopes  also  rise  and  fall.  In 
some  areas,  there  will  be  times  that  a 
gangway  slope  is  less  than  1:20  and  at 
other  times  it  will  be  greater  than  1:12. 
The  Board  has  attempted  to  balance  the 
needs  of  persons  with  disabilities  with 
the  cost  of  providing  access  in  an 
environment  that  can  vary  dramatically 
throughout  the  coimtry.  The  Board  also 
decided  against  providing  different 
requirements  for  boating  facilities 
operated  by  State  and  local  government 
or  private  entities.  As  this  is  the  first 
time  Federal  accessibility  guidelines 
have  been  developed  to  address  these 
types  of  facilities,  the  Board  plans  to 
closely  monitor  how  well  the  guidelines 
provide  access  and  what  new 
technologies  are  developed  to  provide 
equivalent  or  better  access. 

Comment.  A  few  commenters 
representing  passenger  vessel  owners 
were  concerned  that  the  gangway 
provisions  would  also  apply  to 
gangways  serving  passenger  vessels. 

Response.  The  gangway  provisions  of 
this  rulemaking  only  apply  to  gangways 
which  access  floating  piers  bom.  the 
land  or  fixed  structmes.  The  Board  is 
working  on  a  separate  rulemaking 
which  will  address  passenger  vessel 
access.  A  statement  has  been  added  to 
the  gangway  definition  indicating  that 
the  definition  does  not  apply  to 
gangways  which  connect  to  vessels. 

Exception  4    Small  Boating  Facilities 
With  Less  Than  25  Boat  Slips 

Exception  4  permits  gangways  to 
exceed  the  maximiun  slope  specified  in 
ADAAG  4.8.2,  where  a  facility  contains 
less  than  25  boat  slips  and  where  the 
total  length  of  the  gangway,  or  series  of 
gangways,  serving  as  pari  of  a  required 
accessible  route  is  at  least  30  feet. 

Comment.  Commenters  were 
concerned  about  how  the  gangway 
requirements  would  impact  smaller 
facilities. 

Response.  The  proposed  rule  and  the 
draft  final  rule  lessened  the  impact  on 


smaller  boating  facilities  based  on  pier 
square  footage  or  liaear  feet.  Most 
commenters  recommended  using 
number  of  boat  slips.  Since  the  final 
rule  does  not  address  piers  used  by 
transportation  vessels  covered  by 
ADAAG  10.5,  which  are  more  likely  to 
contain  a  limited  number  of  very  large 
slips,  basing  the  exception  on  boat  slip 
numbers  is  appropriate. 

Exception  5    Transition  Plates 

Exception  5  permits  transition  plates 
to  be  located  at  the  ends  of  gangways 
instead  of  the  landings  specified  by 
ADAAG  4.8.4. 

Comment.  The  proposed  rule 
permitted  gangways  to  have  transition 
plates  at  the  top  and  bottom.  Comments 
ranged  from  noting  the  need  for  a 
definition,  setting  out  maximum  lengths 
and  slopes,  and  having  them  meet 
gangway  requirements. 

Response.  In  the  final  rule,  a 
definition  for  transition  plate  has  been 
added  to  ADAAG  3.5.  Where  transition 
plates  are  part  of  an  accessible  route,  the 
transition  plates  must  comply  with 
ADAAG  4.3,  unless  one  of  the 
exceptions  in  15.2.2  applies.  For 
example,  ADAAG  4.3.7  and  4.8.2  would 
prohibit  transition  plates  &t>m  having  a 
slope  greater  than  1:12.  Where  the 
requirements  of  ADAAG  4.8  apply 
(because  the  slope  is  greater  than  1:20), 
the  transition  plates  must  have  landings 
complying  witii  ADAAG  4.8.4  at  the 
non-gangway  end. 

Exception  6    Handrail  Extensions 

Exception  6  does  not  require  handrail 
extensions,  where  gangways  and 
transition  plates  connect  and  both  are 
required  to  have  handrails.  In  addition, 
the  exception  provides  that  where 
handrail  extensions  are  provided  on 
gangways  or  transition  plates,  the 
extensions  are  not  required  to  be 
parallel  with  the  grotmd  or  floor  surface. 

Comment.  The  proposed  rule  did  not 
require  handrail  extensions  on 
gangways  or  landings  where  they 
connect  to  transition  plates  and  did  not 
require  handrail  extensions  at 
transitions  plates.  Although  some 
commenters  supported  the  exception, 
others  noted  that  handrail  extensions 
were  needed,  particidarly  on  gangways 
when  the  transition  plate  had  no 
handrail.  Commenters  also  noted  the 
difficulty  in  compljdng  with  ADAAG 
4.8.5,  which  requires  handrail 
extensions  to  be  parallel  with  the 
ground  or  floor  surface.  As  gangway 
slopes  change,  handrails  extensions  at 
the  end  of  gangways  and  transition 
plates  are  no  longer  parallel.  Other 
commenters  requested  that  transition 
plates  always  have  handrails  and 


questioned  whether  gangway  handrails 
had  to  be  connected  or  continuous  with 
landing  handrails. 

Response.  The  exception  has  been 
rewritten  to  address  most  of  the 
concerns  raised.  The  determination  of 
whether  a  transition  plate  is  required  to 
have  a  handrail  will  be  triggered  by  the 
requirements  of  ADAAG  4.3.7  and  4.8.5. 
Regarding  connections  to  landing 
handrails,  gangways  required  to  comply 
with  ADAAG  4.8.5  are  required  to  have 
continuous  handrails  on  both  sides. 
When  gangway  handrail  extensions  are 
required,  subject  to  exception  5 
exclusions,  the  extensions  would 
overhang  landings  and  transition  plates 
12  inches  minimum.  ADAAG  contains 
no  requirement  that  these  extensions 
connect  handrails  which  might  be 
provided  on  landings  or  guardrails 
which  also  may  be  provided. 

Exception  7    Cross  Slope 

Exception  7  permits  the  cross  slope  of 
gangways,  transition  plates,  and  floating 
piers  that  are  part  of  an  accessible  route 
to  be  2  percent  maximum  measured  in 
the  static  position. 

Comment.  Conmienters  representing 
State  recreational  boating  agencies : 
expressed  concern  about  constructing 
floating  piers  and  gangways  which  must 
conform  to  a  2  percent  maximimi  cross 
slope  100  percent  of  the  time  in  all 
weather  and  water  conditions. 

Response.  Exception  7  was  added  to 
address  this  concern  by  specifying  that 
the  maximmn  cross  slope  is  measiu^d 
in  the  static  condition.  Gangways  and 
piers  which  are  part  of  an  accessible 
route  are  expected  to  be  designed  and 
constructed  to  meet  the  2  percent 
maximum  cross  slope.  Once  they  are 
placed  in  the  water,  measurements 
absent  live  loads  are  to  be  made  from  a 
static  condition  without  motion  or  wave 
action.  Where  floating  piers  are 
grounded  out  due  to  low  water 
conditions,  the  slope  requirements 
would  not  apply  to  such  floating  piers 
and  associated  gangways  and  transition 
plates. 

Exception  8    Limited-Use/Limited- 
■  Application  Elevators  and  Platform  Lifts 

Exception  8  permits  limited-use/ 
limited-application  elevators  or 
platform  lifts  complying  with  ADAAG 
4.11  to  be  used  in  lieu  of  gangways 
complying  with  ADAAG  4.3. 

Comment.  One  commenter  pointed 
out  that  other  methods,  such  as  platform 
lifts  and  elevators  should  be  used  to 
provide  access  to  a  floating  pier. 
Another  commenter  noted  that  a 
product,  similar  to  a  platform  lift,  had 
been  developed  for  accessing  floating 
piers.  They  believed  that  the  final  rule 


should  encourage  technological 
developments  in  this  area. 

Response.  ADAAG  4.3  and  15.2  allow 
accessible  routes  to  consist  of  elevators, 
ramps,  and  (when  accessing  floating 
piers)  gangways.  However,  under 
ADAAG  4.1.3(5),  Exception  4.  the  use  of 
a  platform  lift  to  access  a  pier  (floating 
or  fixed)  would  be  prohibited  in  new 
construction.  In  alterations  to  existing 
facilities,  this  restriction  does  not  apply. 
(See  ADAAG  4.1.6(3)(g)  regarding 
platform  lift  usage  in  alterations.) 
Exception  8  was  added  to  allow  more 
flexibility  in  providing  access  to  floating 
piers  and  to  encourage  the  development 
of  other  methods  of  access  using 
mechanical  means.  This  exception 
modifies  the  requirements  of  ADAAG 
4.1.3(5)  and  allows  the  use  of  platform 
lifts  and  limited-use/limited-application 
elevators  in  new  construction  as  part  of 
an  accessible  route  connecting  floating 
piers. 

Section  15.2.3    Boat  Slips:  Minimum 
Number 

This  section  requires  that  where  boat 
slips  are  provided,  accessible  boat  slips 
complying  with  section  15.2.5  must  be 
provided  in  accordance  with  Table 
15.2.3.  Boarding  piers  at  boat  launch 
ramps  are  not  coimted  for  this  purpose. 
Where  the  number  of  boat  slips  is  not 
identified,  each  40  feet  of  boat  slip  edge 
provided  along  the  perimeter  of  the  pier 
shall  be  counted  as  one  boat  slip  for 
purposes  of  this  section. 

Comment.  The  proposed  rule  required 
that  where  boat  slips  are  provided,  at 
least  3  percent  of  all  boat  slips,  but  not 
less  than  one  boat  slip,  be  accessible. 
Comments  varied  between  supporting  a 
range  from  1  percent  to  4  percent.  Some 
comments  recommended  that  the 
number  of  accessible  boat  slips  be  the 
same  as  the  number  of  required 
accessible  vehicle  parking  spaces.  One 
commenter  recommended  that  one  of 
each  type  of  slip  be  accessible.  A  facilify 
operator  noted  that  at  large  facilities,  a 
3  percent  scoping  provision  would 
require  more  accessible  boat  slips  than 
a  similar  nimiber  of  vehicle  parking 
spaces.  Several  commenters  questioned 
whether  the  need  for  accessible  slips 
was  as  high  as  the  need  for  accessible 
parking. 

Response.  The  Board  is  not  convinced 
that  the  scoping  for  accessible  boat  slips 
needs  to  be  the  same  as  the  scoping  for 
accessible  vehicle  parking  spaces  and  is 
concerned  that  the  proposed  3  percent 
would  require  more  accessible  slips  in 
larger  facilities  than  a  similar  number  of 
parking  spaces.  The  final  rule  modifies 
the  scoping  by  reducing  the  percentage 
of  accessible  boat  slips  in  larger 
facilities.  A  table  is  added  to  the  final 
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rule  to  show  the  required  number  of 
accessible  boat  slips.  The  table  starts 
with  3  percent  and  reduces  down  to  1 
percent  as  the  number  of  boat  slips 
increase.  For  example,  a  100-slip  marina 
would  need  3  accessible  slips,  and  a 
1,450-slip  marina  would  need  17 
accessible  slips.  Since  this  is  the  first 
time  Federal  guidelines  have  addressed 
the  minimum  nimiber  of  accessible  boat 
slips,  the  Board  plans  to  closely  monitor 
how  the  numbers  meet  the  needs  of 
individuals  with  disabilities. 

Comment.  The  proposed  rule  also 
required  that  where  the  number  of  slips 
caimot  be  identified,  each  40  feet  of 
mooring  space  provided  along  the 
perimeter  of  a  pier  be  coimted  as  one 
boat  slip  for  the  purpose  of  applying 
this  section.  Most  commenters 
supported  the  requirement.  A  few 
commenters  noted  that  most 
recreational  boats  are  less  than  40  feet 
in  length  and  recommended  a  number 
less  than  40  feet. 

Response.  Although  most  recreational 
boats  are  less  than  40  feet,  the  final  rule 
seeks  to  increase  the  likelihood  that 
accessible  slips  at  non-demarcated  piers 
are  long  enough  to  accommodate  most 
types  of  common  recreational  boats.  For 
this  reason,  the  final  rule  has  retained 
using  40  feet  as  the  distance  for 
determining  the  niunber  of  slips  at  piers 
where  slips  are  not  demarcated.  [See 
section  15.2.4.1  regarding  lengths  of 
boarding  piers  at  launch  ramps.)  The 
following  two  examples  are  included  in 
the  appendix. 

Example  1 .  A  site  contains  a  new  boating 
facility  which  consists  of  a  single  60-foot 
pier.  Boats  are  only  moored  parallel  with  the 
pier  on  both  sides  to  allow  occupants  to 
embark  or  disembark.  Since  the  number  of 
slips  cannot  be  identified,  section  15.2.3 
requires  each  40  feet  of  boat  slip  edge  to  be 
counted  as  one  slip  for  purposes  of 
determining  the  number  of  slips  available 
and  determines  the  number  required  to  be 
accessible.  The  120  feet  of  boat  slip  edge  at 
the  pier  would  equate  with  3  boat  slips. 

Table  15.2.3  would  require  1  slip  to  be 
accessible  and  comply  with  15.2.5.  Section 
15.2.5  [excluding  the  exceptions  within  the 
section)  requires  a  clear  pier  space  60  inches 
wide  minimum  extending  the  length  of  the 
slip.  In  this  example,  because  the  pier  is  at 
least  40  feet  long,  the  accessible  slip  must 
contain  a  clear  pier  space  at  least  40  feet  long 
which  has  a  minimum  width  of  60  inches. 

Example  2.  A  new  boating  facility 
consisting  of  a  single  pier  25  feet  long  and 
3  feet  wide  is  being  planned  for  a  site.  The 
design  intends  to  allow  boats  to  moor  and 
occupants  to  embark  and  disembark  on  both 
sides,  and  at  one  end.  As  the  number  of  boat 
slips  cannot  be  identified,  applying  section 
15.2.3  would  translate  to  53  feet  of  boat  slip 
edge  at  the  pier.  This  equates  with  two  slips. 
Table  15.2.5  would  require  1  slip  to  be 
accessible.  To  comply  with  15.2.5  (excluding 


the  exceptions  within  the  section),  the  width 
of  the  pier  must  be  increased  to  60  inches. 
Neither  (15.2.3  nor  15.2.5)  requires  the  pier 
length  to  be  increased  to  40  feet. 

Comment.  The  proposed  rule  counted 
boat  laimch  ramp  boarding  piers  as  boat 
slips  for  determining  the  niunber  of 
accessible  slips  required  at  a  facility. 
The  proposed  rule  also  required  at  least 
one  additional  accessible  boat  slip  to  be 
provided  adjacent  to  accessible  laimch 
ramps,  where  boarding  piers  were 
provided.  Some  commenters  thought 
that  this  requirement  would  cause 
confusion.  A  few  commenters 
questioned  whether  boat  slips  should  be 
provided  on  boarding  piers  because  boat 
slips  are  rented,  leased  or  purchased, 
but  boarding  piers  are  used  in  a  short- 
term  manner.  A  number  of  commenters 
believed  the  provision  required  that 
launch  ramps  must  have  boarding  piers. 

Response.  To  avoid  confusion,  the 
final  rule  addresses  scoping 
requirements  for  launch  ramp  boarding 
piers  separately  from  boat  slips.  A 
definition  has  been  added  to  ADAAG 
3.5  for  boarding  piers. 

Comment.  Many  commenters 
expressed  concern  that  accessible  slips 
had  to  be  reserved  only  for  persons  with 
disabilities  similar  to  how  vehicle 
parking  spaces  are  reserved. 

Response.  Accessible  boat  slips  are 
not  "reserved"  for  persons  with 
disabilities  in  the  same  manner  as 
accessible  vehicle  parking  spaces. 
Rather,  accessible  boat  slip  use  is 
comparable  to  accessible  hotel  rooms. 
The  Department  of  Justice  is  responsible 
for  addressing  operational  issues 
relating  to  the  use  of  accessible  facilities 
and  elements.  The  Department  of  Justice 
currently  advises  that  hotels  should 
hold  accessible  rooms  for  persons  writh 
disabilities  imtil  all  other  rooms  are 
filled.  At  that  point,  accessible  rooms 
can  be  open  for  general  use  on  a  first 
come,  first  serve  basis.  This  information 
has  also  been  included  in  the  appendix. 

Section  15.2.3.1    Dispersion 

This  section  requires  that  accessible 
boat  slips  be  dispersed  throughout  the 
various  types  provided.  It  does  not 
require  an  increase  in  the  minimum 
number  of  boat  slips  required  to  be 
accessible. 

Comment.  Commenters  expressed 
concern  about  how  many  accessible 
gangways  would  be  required  due  to  this 
dispersion  requirement.  Commenters 
noted  that  some  facilities  have  several 
floating  piers,  each  connected  by  an 
individual  gangway.  If  accessible  slips 
must  be  placed  on  more  than  one  pier 
(due  to  the  dispersion  requirement), 
more  than  one  accessible  gangway 
system  would  be  required. 


Response.  This  provision  does  not 
prohibit  accessible  boat  slips  from  being 
grouped  at  one  or  more  piers,  where 
such  grouping  does  not  reduce  the 
number  of  type  of  slips  that  are  required 
to  be  accessible.  In  cases  where 
relocation  of  tjrpes  of  accessible  boat 
slips  to  one  pier  is  not  possible,  this 
dispersion  provision  will  require  more 
than  one  conforming  gangway  system. 

Comment.  Commenters  requested 
more  information  on  the  different 
"types"  of  boat  slips. 

Response.  Features  to  be  considered 
in  determining  types  of  boat  slips 
include  the  size  of  the  boat  slips, 
whether  there  are  single  berths  or 
double  berths,  shallow  water  or  deep 
water,  transient,  longer-term  lease, 
covered  or  uncovered,  and  whether 
slips  are  equipped  with  features  such  as 
telephone,  water,  electricity,  and  cable 
connections.  Because  the  term  "boat 
slip"  is  intended  to  cover  any  pier  area 
where  passengers  or  occupants  embark 
or  disembark,  unless  classified  as  a 
launch  ramp  boarding  pier,  other  piers 
not  typically  thought  of  as  containing 
"boat  slips"  are  covered  by  this 
dispersion  requirement,  llierefore,  for 
example,  a  fuel  pier  used  on  a  short 
term  basis  may  contain  boat  slips,  and 
this  tjrpe  of  slip  would  be  included  in 
determining  compliance  with  section 
15.2.3.1.  This  information  has  also  been 
included  in  the  appendix. 

Comment.  The  proposed  rule  required 
that  accessible  boat  slips  be  located 
nearest  to  the  amenities  provided  in  the 
boating  facility.  Some  commenters 
noted  that  adding  this  requirement  to 
the  dispersion  provision  increased  the 
difficultly  in  providing  accessible  slips 
in  existing  facilities.  It  also  tended  to 
require  more  accessible  gangways  even 
in  new  construction.  Commenters  also 
questioned  how  to  identify  an  amenity 
and  if  it  is  desirable  to  be  located 
nearest  an  amenity.  For  example,  being 
located  near  the  toilet  room  might  be 
desirable  for  one  person  but  not  for 
someone  sensitive  to  noise  and  odors. 
Likewise,  having  an  accessible  slip 
located  nearest  the  fuel  pier  may  be 
beneficial  for  one  person  and  not 
desired  by  others.  One  commenter  noted 
that  at  existing  facilities,  comer  slips  are 
already  accessible,  but  may  not  be 
closest  to  amenities. 

Response.  The  "amenities"  section 
has  been  removed  from  the  final  rule, 
because  the  rule  intends  to  allow 
accessible  boat  slips  to  be  grouped  on 
one  or  more  piers.  In  addition,  the 
provision  was  removed  due  to 
comments  which  questioned  whether 
being  closest  to  an  amenity  is  desirable. 


Section  1 5.2.4    Boarding  Piers  at  Boat 
Launch  Ramps 

This  section  requires  where  boarding 
piers  are  provided  at  boat  launch  ramps, 
at  least  5  percent,  but  not  less  than  one, 
of  the  boarding  piers  must  comply  with 
15.2.4  and  be  served  by  an  accessible 
route  complying  with  ADAAG  4.3.. 

Exception  1  permits  accessible  routes 
serving  floating  boarding  piers  to  use 
the  exceptions  in  section  15.2.2. 
Exception  2  permits  gangways  to  exceed 
the  m<iTf'nf»"Tn  slope  and  rise  specified 
by  ADAAG  4.8.2,  where  the  total  length 
of  the  gangways  serving  as  part  of  a 
required  accessible  route  is  greater  than 
30  feet.  Lastly,  exception  3  indicates 
that  where  the  accessible  route  serving 
a  floating  boarding  pier  or  skid  pier  is 
located  within  a  boat  launch  ramp, 
ADAAG  4.8  does  not  apply  to  the 
portion  located  within  the  boat  launch 
ramp. 

Qtmment.  As  noted  above,  some 
commenters  thought  that  the  proposed 
rule  required  that  an  accessible  slip  or 
boarding  pier  had  to  be  provided  at  boat 
launch  ramps. 

Response.  The  proposed  rule  did  not 
require  that  accessible  boarding  piers  be 
provided  at  every  facility  with  a  laimch 
ramp.  Where  boarding  piers  are 
provided,  the  proposed  rule  required 
that  at  least  one  accessible  boat  slip  be 
provided  adjacent  to  the  launch  ramp  to 
ensure  that  at  least  one  boarding  pier 
complied  with  the  pier  clearance 
requirements.  By  using  the  term  "boat 
slip",  the  Board  did  not  intend  to  ensiire 
that  a  rented,  leased,  or  purchased 
mooring  space  would  be  available  at  the 
launch  ramp,  as  some  commenters 
concluded. 

Comment.  The  proposed  rule  required 
that  where  boat  launch  ramps  are 
provided  with  boarding  piers,  at  least 
one  accessible  slip  be  provided  adjacent 
to  a  boat  laimch  ramp.  A  few 
commenters  suggested  that  50  percent, 
but  not  less  than  one  boarding  pier,  be 
accessible. 

Response.  The  final  rule  requires  5 
percent,  but  not  less  than  one,  of 
boarding  piers  to  be  accessible.  Most 
facilities  with  launch  ramps  only  have 
one  or  two  laimch  ramps.  Compliance 
with  this  provision  would  translate  to 
100  percent  or  50  percent  access, 
assiuning  each  laimch  ramp  had  its  own 
boarding  pier.  Since  some  fecilities  have 
more  than  20  launch  ramps,  the 
provision  is  consistent  with  how 
ADAAG  addresses  some  conditions 
where  multiple  features  are  provided  for 
the  same  use. 

Comment.  Some  commenters  were 
concerned  that  to  serve  an  accessible 
floating  boarding  pier,  the  accessible 


route  would  have  to  run  down  the 
laimch  ramp  and  would  require  the 
slope  of  the  laimch  ramp  to  be  1:12 
maximum.  Such  a  slope  would 
dramatically  effect  the  ability  to  launch 
and  retrieve  trailered  boats.  A  few 
commenters  noted  that  in  designs  using 
a  string  of  boarding  piers  connected 
together,  as  water  levels  decline,  the 
boarding  piers  end  up  resting  on  the 
laimch  ramp  surface.  Therefore,  they 
would  matdi  the  slope  of  the  laimch 
ramp  which  is  generally  steeper  than 
1:8.  In  such  a  design,  some  piers 
actually  function  as  gangways  for  a 
period  of  time. 

In  another  design,  a  stationary 
boarding  pier  (also  known  as  a  skid 
pier)  rests  on  the  launch  ramp  surface, 
but  is  repositioned  as  water  levels  rise 
and  fall.  This  design  also  allows  the 
skid  pier  to  be  easily  removed  where  the 
body  of  water  becomes  ice  bound  and 
deidng  equipment  is  not  practical.  An 
example  of  a  fixed  boarding  pier  was 
provided  which  showed  two  levels 
connected  by  handrail  equipped  ramps. 
During  high  water,  boaters  used  the 
upper  level  while  the  lower  level  and 
the  ramp  connecting  it  were  covered  by 
water.  At  low  water,  the  lower  level  is 
used. 

One  commenter  noted  the  value 
floating  boarding  piers  provide  for 
persons  with  disabilities  when 
accessing  a  boat  since  the  pier  remains 
at  a  set  height  above  the  water.  A  few 
pointed  out  that  accessible  routes 
serving  boarding  piers  were  not  required 
to  run  down  the  launch  ramp  but  could 
be  provided  alongside  the  ramp. 
Another  commenter  noted  that 
constructing  switchback  ramps  or  any 
other  structure  within  the  area  near  the 
shoreline  was  subject  to  more 
environmental  limitations  and  was  a 
problem  particularly  for  providing 
access  at  existing  laimch  ramps.  Several 
commenters  pointed  out  that  at  launch 
ramps,  handrails  and  guardrails  on 
some  gangways  (primarily  on  short 
gangways)  are  not  provided  because 
they  interfere  with  boat  lines  as  boats 
are  launched  or  retrieved.  One 
commenter  mentioned  that  providing 
accessible  boarding  piers  was  not  a 
problem,  but  providing  the  accessible 
route  to  it  was  a  problem.  The 
commenter  noted  that  if  the 
requirements  were  too  difficult,  entities 
would  stop  providing  boarding  piers. 

Response.  Anecdotal  information 
indicates  that  boardmg  piers  are  not 
provided  at  all  launch  ramps.  For 
example,  the  Michigan  Department  of 
Natural  Resources  reported  that  of  their 
over  900  boating  access  sites, 
approximately  half  are  provided  %vith 
boarding  piers  (also  known  as  courtesy 


piers  or  docks).  Since  boarding  piers 
may  improve  the  ability  for  persons 
with  disabilities  to  embark  and 
disembark  boats  at  launch  ramps,  the 
final  rule  seeks  to  not  discourage 
entities  from  providing  them.  The  Board 
has  identified  two  areas  of  concern. 

The  first  concern  relates  to  accessing 
floating  boarding  piers.  Boarding  piers, 
when  provided,  tend  to  be  quite  small 
as  compared  to  the  square  footage  of 
piers  used  as  boat  slips.  Many  boating 
facilities  consist  of  only  one  or  two 
launch  ramps  and  maybe  a  boarding 
pier,  and  contain  no  other  boating 
structures.  Providing  access  to  floating 
boarding  piers  are  subject  to  many  of  the 
same  factors  as  providing  access  to 
floating  piers  which  contam  boat  slips. 
In  the  final  rule,  the  Board  added 
exception  1  to  section  15.2.4.  This 
exception  allows  launch  ramp  boarding 
piers  to  use  specified  exceptions 
contained  in  section  15.2.2. 

Exception  4  in  section  15.2.2  allows 
boating  facilities  with  less  than  25  slips 
to  have  shorter  gangways.  To  provide  a 
similar  small  facility  exception  for 
boarding  piers,  exception  2  was  added 
to  15.2.4.  The  exception  exempts 
gangways  accessing  floating  boarding 
piers  at  laimch  ramps  from  complying 
with  the  maximum  slope  requirements 
of  ADAAG  4.8.2  where  the  gangways  are 
at  least  30  feet  in  length. 

The  Board's  second  area  of  concern 
focused  on  the  effect  of  the  accessible 
route  requirements  on  a  laimch  ramp, 
where  the  connection  to  a  boarding  pier 
is  located  within  a  laimch  ramp.  As 
noted  in  the  comments,  the  issue  is  not 
only  the  pinning  slope  requirement  of 
an  accessible  route,  but  also  includes 
the  handrail,  landing,  and  maximum 
rise  requirements. 

To  address  this  concern,  the  Board 
added  exception  3  to  this  section  of  the 
final  rule.  This  exception  provides  that 
the  requirements  of  ADAAG  4.8  do  not 
apply  to  accessible  routes  located 
within  laimch  ramps  which  serve 
floating  boarding  piers  or  skid  piers  also 
located  withm  launch  ramps.  Although 
ADAAG  4.8  does  not  apply,  other 
requirements  of  ADAAG  4.3  are 
applicable.  For  example,  an  accessible 
route  with  a  minimum  width  of  36 
inches  must  serve  the  boarding  pier. 
Large  "V"  shaped  groves  which  are 
typically  provided  to  increase  tire 
traction  would  not  be  allowed  by 
ADAAG  4.3.6  (which  references 
ADAAG  4.5)  withm  the  accessible  route. 
Cross  slopes  requirements  of  ADAAG 
4.3.7  remain  1:50  maximum.  It  is  noted 
that  ADAAG  4.3  does  not  require  the 
entire  laimch  ramp  to  meet  these 
requirements,  but  does  apply  them  to 
the  36  inch  wide  minimum  accessible 
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route  which  shares  the  launch  ramp 
surface  and  connects  to  the  boarding 
pier  and  accessible  elements  on  the 
boarding  pier.  Exception  3  only  exempts 
the  ramp  requirements  contained  in 
ADAAG  4.8,  such  as  maximum  slope, 
maximum  rise,  handrails,  and  level 
landings.  The  following  two  examples 
are  included  in  the  appendix. 

Example  1.  A  chain  oLfloats  are  provided 
on  a  launch  ramp  to  be  used  as  a  boarding 
pier  which  is  required  to  be  accessible  by 
15.2.4.  At  high  water,  the  entire  chain  is 
floating  and  a  transition  plate  connects  the 
first  float  to  the  surface  of  the  launch  ramp. 
As  the  water  level  decreases,  segments  of  the 
chain  end  up  resting  on  the  launch  ramp 
surface,  matching  the  slope  of  the  launch 
ramp.  As  water  levels  drop,  segments 
function  also  as  gangways  because  one  end 
of  a  segment  is  resting  on  the  launch  ramp 
surface  and  the  other  end  is  connecting  to 
another  floating  segment  in  the  chain. 

Under  ADAAG  4.1.2(2),  an  accessible  route 
must  serve  the  last  float  because  it  would 
function  as  the  boarding  pier  at  the  lowest 
water  level,  before  it  possibly  grounded  out. 
Under  exception  3,  because  the  entire  chain 
of  floats  is  part  of  the  accessible  route,  each 
float  is  not  required  to  comply  with  ADAAG 
4.8,  but  must  meet  all  other  requirements  in 
ADAAG  4.3,  unless  exempted  by  exception  1. 
In  this  example,  because  the  entire  chain  also 
functions  as  a  boarding  pier,  the  entire  chain 
must  comply  with  the  requirements  of  15.2.5. 
including  the  60  inch  minimum  clear  pier 
width  provision. 

Example  2.  A  non-floating  boarding  pier 
supported  by  piles  divides  a  launching  area 
into  two  launch  ramps  and  is  required  to  be 
accessible.  Under  ADAAG  4.1.2(2),  an 
accessible  route  must  connect  the  boarding 
pier  with  other  accessible  buildings, 
facilities,  elements,  and  spaces  on  the  site. 
Although  the  boarding  pier  is  located  within 
a  launch  ramp,  because  the  pier  is  not  a 
floating  pier  or  a  skid  pier,  none  of  the 
exceptions  in  15.2.4  apply.  To  comply  with 
ADAAG  4.3,  either  the  accessible  route  must 
run  down  the  launch  ramp  or  the  fixed 
boarding  pier  could  he  relocated  to  the  side 
of  the  two  launch  ramps.  The  second  option 
leaves  the  slope  of  the  launch  ramps 
unchanged,  because  the  accessible  route  runs 
outside  the  launch  ramps. 

Comment.  A  few  commenters 
questioned  how  the  accessible  route 
required  by  ADAAG  4.1.2  should 
connect  a  launch  ramp  which  does  not 
have  a  boarding  pier. 

Response,  hi  the  Recreation  Access 
Advisory  Committee,  Boating  and 
Fishing  Facilities  subcommittee  report. 
the  subcommittee  recommended  that 
the  accessible  route  run  to  the  crown  of 
the  laimch  ramp.  In  response  to  the 
ANPRM,  commenters  questioned  how 
the  "crown"  would  be  determined. 
Because  a  precise  spot  at  the  launch 
ramp  could  not  be  identified  to  which 
the  accessible  route  cormects,  neither 
the  proposed  rule  nor  the  final  rule 


addresses  this  issue.  As  the  final  rule 
does  not  intend  to  change  the  slope  of 
launch  ramps,  the  accessible  route 
required  by  ADAAG  4.1.2  is  required  to 
connect  the  launch  ramp,  but  the 
specific  point  of  connection  is  not  set 
out. 

Section  15.2.4.1    Boarding  Pier 
Clearances 

This  section  requires  that  at  boarding 
piers,  the  entire  length  of  the  piers 
required  to  be  accessible  by  section 

15.2.4,  must  comply  with  section  15.2.5. 
Comment.  Some  commenters 

questioned  if  the  proposed  rule  required 
a  minimum  length  of  40  feet  for  the 
accessible  boarding  piers. 

Response.  Neither  the  proposed  rule, 
nor  the  final  rule  establishes  a  minimum 
length  for  accessible  boarding  piers.  The 
accessible  boarding  pier  would  have  a 
length  which  is  at  least  equal  to  other 
boarding  piers  provided  at  the  facility. 
Where  only  one  boarding  pier  is 
provided,  it  would  have  a  length  equal 
to  what  would  have  been  provided  if  no 
access  requirements  applied.  The  entire 
length  of  accessible  boarding  piers 
would  be  required  to  comply  with  the 
same  technical  provisions  that  apply  to 
accessible  boat  slips.  For  example,  at  a 
launch  ramp,  if  a  20-foot  long  accessible 
boarding  pier  is  provided,  the  entire  20 
feet  must  comply  with  the  pier 
clearance  requirements  in  section 

15.2.5.  Likewise,  if  a  60-foot  long 
accessible  boarding  pier  is  provided,  the 
pier  clearance  requirements  in  section 
15.2.5  would  apply  to  the  entire  60  feet. 
An  advisory  note  has  been  added  to  the 
appendix  which  provides  similar 
information  regarding  lengths  of 
boarding  piers. 

Section  15.2.5    Accessible  Boat  Slips 

This  section  sets  out  requirements  for 
accessible  boat  slips.  Section  15.2.5.2 
specifically  addresses  cleats  and  other 
boat  securement  devices. 

Section  15.2.5.1    Clearances 

This  section  requires  that  accessible 
boat  slips  be  served  by  clear  pier  space 
60  inches  wide  minimum  and  at  least  as 
long  as  the  accessible  boat  slips. 
Additionally,  every  10  feet  maximimi  of 
linear  pier  edge  serving  the  accessible 
boat  slips  must  contain  at  least  one 
continuous  clear  opening  60  inches 
minimum  in  width.  The  provision  is 
unchanged  from  the  proposed  rule, 
although  three  exceptions  have  been 
added. 

Exception  1    Reduced  Width 

Exception  1  allows  the  width  of  the 
clear  pier  space  to  be  36  inches 
minimum  for  a  length  of  24  inches 


maximum,  provided  that  multiple  36 
inch  wide  segments  are  separated  by    ■ 
segments  that  are  60  inches  wide  and  60 
inches  long. 

Comment.  Some  commenters 
requested  piers  to  be  72  to  96  inches 
wide  to  improve  safety  for  persons  who 
,  use  wheelchairs.  Others  commenters 
were  satisfied  with  the  60  inch 
minimum  width  but  wanted  the  ability 
to  reduce  the  width  down  to  36  inches 
in  places  to  get  around  objects  like 
supporting  piles  located  within  the  clear 
pier  space.  One  commenter  requested, 
in  response  to  the  draft  final  rule,  a 
reduced  width  because  environmental 
agencies  are  making  it  harder  to  install 
finger  piers  wider  than  4  feet. 

Response.  The  60  inch  minimiun 
width  is  consistent  with  the  width 
required  at  access  aisles  for  standard 
accessible  parking  spaces  and  was 
supported  in  the  Recreation  Access 
Advisory  Committee,  Boating  and 
Fishing  Facilities  subcommittee  report. 
Because  the  final  rule  allows 
obstructions  to  be  located  aroimd  the 
edge  of  the  finger  piers  where  60  inch 
openings  are  available,  unlike  vehicle 
access  aisles,  it  is  not  necessary  for  the 
entire  pier  to  have  a  60  inches  clear 
width.  Exception  1  allows  reductions  in 
the  width  of  the  pier  clearance.  The 
exception  was  included  in  the  draft 
final  rule  and  received  little  comment. 
An  advisory  note  has  been  added  to  the 
appendix  which  recommends  that  clear 
pier  spaces  be  wider  than  60  inches, 
particularly  on  floating  piers  which  are 
less  stable,  to  improve  the  safety  for 
persons  with  disabilities. 

Comment.  A  number  of  commenters 
recommended  that  instead  of  the  60 
inch  clear  width  miming  the  length  of 
the  slip,  only  one  60  inch  by  60  inch 
space  be  required  at  the  accessible  boat 
slip.  This  space  could  be  placed  either 
alongside  the  slip  or  at  the  head  of  the 
slip  on  the  main  pier.  These 
commenters  also  recommended  that 
where  finger  piers  at  the  facility  are 
longer  than  20  feet,  a  second  60  inch  by 
60  inch  space  should  be  provided  at  the 
slip. 

Response.  As  recreational  boats  vary 
in  shape,  size,  and  layout,  it  cannot 
easily  be  known  where  persons  with 
disabilities  would  embark  or  disembark 
a  boat.  By  requiring  the  clear  pier  space 
along  the  entire  length  of  the  slip,  access 
options  between  the  boat  and  the  pier 
are  improved.  Although  the  final  rule 
does  not  require  the  entire  edge  of  the 
clear  pier  space  to  be  unobstructed,  by 
extending  the  clear  pier  space  the  length 
of  the  slip,  the  number  of  60  inch 
continuous  clear  openings  increases 
which  further  improves  access  between 
the  boat  and  the  pier. 
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Exception  2    Edge  Protection 

Exception  2  permits  edge  protection  4 
inches  high  maximum  and  2  inches 
deep  maxim\mi  at  the  continuous  clear 
openings. 

Comment.  The  proposed  rule  required 
that  every  120  inches  maximum  of 
linear  pier  edge  serving  the  accessible 
boat  slips  contain  at  least  one 
continuous  clear  opening  60  inches 
minimum.  A  few  commenters  noted  that 
the  provision  would  not  allow  edge 
protection  to  be  placed  within  the 
opening. 

Response.  In  response  to  the  ANPRM, 
commenters  had  mixed  views  on  the 
use  of  edge  protection.  Some 
maintained  that  edge  protection  was 
necessary  to  protect  persons  who  use 
wheelchairs  from  falling  off  the  pier 
edges.  Others  maintained  that  edge 
protection  created  a  tripping  hazard  as 
persons  moved  between  a  pier  and  boat. 
The  proposed  rule  did  not  address  edge 
protection  at  piers  but  did  prohibit  its 
installation  at  the  continuous  clear 
openings  at  the  accessible  slips.  The 
Board  has  not  taken  a  position  on 
whether  edge  protection  should  be 
provided  at  piers,  but  has  provided 
exception  2  so  as  not  to  prohibit  its  use 
at  the  continuous  clear  openings. 
Maximum  dimensions  are  provided  to 
control  the  size  of  the  edge  protection  so 
as  not  to  block  the  clear  openings. 

Exception  3    Alterations  to  Existing 
Facilities 

Exception  3  provides  that  in 
alterations  to  existing  facilities,  the  clear 
pier  space  can  be  located  perpendicular 
to  the  boat  slip  and  extend  the  width  of 
the  boat  slip.  This  exception  is  available 
only  if  the  facility  has  at  least  one  boat 
slip  complying  with  section  15.2.5  and 
where  further  compliance  with  15.2.5 
would  result  in  a  reduction  in  the 
number  of  boat  slips  available  or  result 
in  a  reduction  in  the  widths  of  existing 
slips. 

Conwient.  Some  commenters 
disagreed  with  requiring  clear  pier 
spaces  alongside  accessible  boat  slips 
where  finger  piers  are  not  provided 
within  the  facility.  Others  noted  that  at 
existing  facilities,  increasing  finger  pier 
widths,  on  which  pier  clearances  would 
be  provided,  may  reduce  the  number  of 
slips  available. 

Response.  Although  commenters  at 
the  two  information  meetings  on  the 
draft  final  rule  indicated  that  more 
recreational  boats  are  designed  to  be 
boarded  from  the  stem,  many 
recreational  boats  still  provide  for  side 
boarding.  To  maximize  the  options  for 
persons  with  disabilities  to  board,  the 
reiquirement  that  the  clear  pier  space 


extend  the  length  of  the  accessible  boat 
slip  in  newly  constructed  facilities  has 
not  been  modified.  However,  exception 
3  has  been  added  to  the  final  rule  to 
reduce  the  impact  of  this  provision  on 
existing  facilities. 

Section  15.2.5.2    Cleats  and  Other  Boat 
Securement  Devices 

This  section  clarifies  that  cleats  and 
other  boat  securement  devices  are  not 
required  to  comply  with  ADAAG  4.27.3. 

Comment.  A  rew  commenters  noted 
that  at  accessible  boat  slips,  controls 
and  operating  mechanisms  (such  as 
power  receptacles,  and  water  and 
sewage  connections)  should  comply 
with  ADAAG  4.27. 

Response.  Although  section  15.2 
contains  requirements  for  recreational 
boating  facilities,  other  requirements  in 
ADAAG  4.1  still  apply.  Therefore. 
ADAAG  4.1.3(13)  would  require 
controls  and  operating  mechanisms, 
such  as  electrical  and  water 
coimections,  at  accessible  boat  slips  to 
comply  with  ADAAG  4.27.  However, 
because  mooring  features  used  to  seciu« 
a  boat,  when  reused,  exert  higher  load 
pressiires  at  the  point  of  pier 
attachment,  the  danger  of  failure 
increases,  particularly  on  floating  piers. 
For  this  reason,  section  15.2.5.2  was 
added  which  states  that  the  reach  range 
requirements  of  ADAAG  4.27.3  do  not 
apply  to  boat  securement  devices. 

Section  15.3    Fishing  Piers  and 
Platforms 

Section  15.3.1     General 

This  section  requires  that  newly 
designed  or  newly  constructed  and 
altered  fishing  piers  and  platforms 
comply  with  section  15.3. 

Comment.  Commenters  questioned 
how  the  guidelines  would  apply  to 
places  that  people  may  fish  from,  but 
were  not  constructed  for  fishing  (e.g.,  a 
breakwater  jetty,  a  bridge,  or  a  flood 
control  dam). 

Response.  Structures  that  have  been 
designed  and  constructed  for  purposes 
other  than  fishing,  even  thou^  persons 
may  use  the  structure  for  fishing,  are  not 
required  to  comply  with  this  section. 
However,  piers  and  platforms  that  are 
newly  designed  or  constructed  and 
altered  for  the  specific  purpose  of 
fishing  are  required  to  comply  with  this 
section. 

Section  15.3.2    Accessible  Route 

This  section  requires  that  accessible 
routes,  including  gangways  that  are  part 
of  accessible  routes  serving  fishing  piers 
and  platforms  comply  with  ADAAG  4.3. 
Exception  1  permits  the  accessible 
route,  serving  floating  fishing  piers  and 
platforms  to  use  exceptions  1,  2,  5,  6,  7, 


and  8  in  section  15.2.2.  Exception  2 
provides  that  where  the  total  length  of 
the  gangway  or  series  of  gangways 
serving  as  part  of  a  accessible  route  is 
at  least  30  feet,  the  maximum  slope 
specified  by  ADAAG  4.8.2  does  not 
apply  to  the  gangways. 

Comment.  The  proposed  rule  required 
the  accessible  route  connecting  to 
floating  fishing  piers  and  platforms  to 
comply  with  the  provisions  for 
accessible  routes  at  boating  facilities. 
This  section  received  only  a  few 
conmients.  One  commenter 
recommended  that  the  square  footage 
values  in  the  proposed  rule  be  reduced 
for  application  to  floating  fishing  piers. 
Anodier  commenter  noted  that  such  a 
requirement  would  discourage  entities 
from  providing  fishing  piers. 

Response.  The  final  rule  references 
exceptions  1,  2.  5,  6,  7  and  8  of  15.2.2 
(Boating  Facilities)  for  floating  fishing 
piers  and  platforms.  Exception  4  in 
section  15.2.2  allows  boating  facilities 
with  less  than  25  slips  to  have  shorter 
gangways.  To  provide  a  similar  small 
facility  exception  for  floating  fishing 
piers,  exception  2  was  added  to  section 
15.3.2  and  is  based  on  a  similar 
exception  in  section  15.2.4  which 
applies  to  floating  boarding  piers.  The 
following  example  is  included  in  the 
appendix. 

Example.  To  provide  access  to  an 
accessible  floating  fishing  pier,  a  gangway  is 
used.  The  vertical  distance  is  60  inches 
between  the  elevation  that  the  gangway 
departs  the  landside  connection  and  the 
elevation  of  the  pier  surface  at  the  lowest 
water  level.  Exception  2  permits  the  use  of 
a  gangway  at  least  30  feet  long,  or  a  series 
of  connecting  gangways  with  a  total  length  of 
at  least  30  feet.  The  length  of  transition  plates 
would  not  be  included  in  determining  if  the 
gangway(s)  meet  the  requirements  of  the 
exception. 

Comment.  One  designer  questioned 
whether  the  proposed  rule  prohibited 
gangways  which  comply  with  ADAAG 
4.8. 

Response.  ADAAG  4.1.2(2)  requires  at 
least  one  accessible  route  complying 
with  ADAAG  4.3  to  connect  accessible 
buildings,  facilities,  elements,  and 
spaces  that  are  on  a  site.  ADAAG  4.3.7 
requires  an  accessible  route  with  a 
running  slope  greater  than  1:20  to 
comply  with  the  ramp  requirements  of 
ADAAG  4.8.  Although  the  final  mle 
contains  exceptions  which  modify  the 
requirements  of  ADAAG  4.8,  the  use  of 
these  exceptions  is  not  mandatory. 
Designers  are  encouraged  to  provide 
greater  access  for  gangways  and  exceed 
the  minimums  contained  in  the- 
exceptions  and  the  minimum 
requirements  of  ADAAG  4.8. 
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Section  15.3.3    Railings 

This  section  requires  that  where 
railings,  guards,  or  handrails  are 
provided,  they  must  comply  with 
15.3.3. 

Section  1 5.3. 3. 1    Edge  Protection 

This  provision  requires  edge 
protection  that  extends  2  inches 
miiumum  above  the  ground  or  deck 
surface.  An  exception  provides  that 
where  the  railing,  guardrail,  or  handrail 
is  34  inches  or  less  above  the  ground  or 
deck  surface,  edge  protection  is  not 
required  if  the  deck  surface  extends  12 
inches  minimum  beyond  the  inside  face 
of  the  railing.  The  toe  clearance  must  be 
9  inches  minimnnn  above  the  groimd  or 
deck  surface  beyond  the  railing  and  be 
30  inches  minimum  wide. 

Conunent.  The  proposed  rule  did  not 
permit  other  options  for  edge  protection 
on  floating  fishing  piers  and  platforms. 
Commenters  provided  designs  of  fishing 
stations  incorporating  an  extended  deck 
past  the  rail  or  guard  that  enable  a 
person  using  a  wheelchair  or  mobility 
device  the  opportimity  for  toe  clearance 
beyond  the  face  of  the  railing  or  guard. 
They  felt  that  this  design  should  be 
pwrnitted  and  encouraged  the  Board  to 
incorporate  into  the  final  rule. 

Response.  The  proposed  rule  required 
edge  protection  where  railings  are 
provided  and  did  not  provide  the 
flexibility  designers  of  fishing  piers  and 
platform  requested.  An  exception  has 
been  added  to  the  final  rule  to  permit 
more  flexibility  in  providing  a  variety  of 
designs  that  promote  increased  levels  of 
accessibility  to  anglers  with  disabilities. 

Section  15.3.3.2    Height 

This  section  requires  at  least  25 
percent  of  the  railings  to  be  a  maximum 
of  34  inches  above  the  ground  or  deck 
surfece. 

The  Board  sought  comment  on  the 
height  of  lowered  guards  and  what  steps 
have  been  taken  to  ensure  that  their  use 
was  permitted  under  applicable 
building  codes  and  standards. 
Additionally,  in  light  of  concerns  that 
have  been  raised  about  safety  issues 
related  to  lower  guards,  the  Board  also 
sought  information  on  experiences 
designers  or  operators  have  had  where 
guards  on  floating  fishing  piers  and 
platforms  have  been  lowered  to 
accommodate  individuals  using 
wheelchairs  and  other  mobility  devices 
while  fishing. 

Comment.  Many  commenters 
supported  the  use  of  lowered  rails  or 
guards  to  provide  persons  using 
wheelchairs  or  other  mobility  devices 
the  opportunity  to  fish.  Commenters 
gave  examples  of  providing  lowered 


rails  or  guards  for  many  years,  in  many 
different  applications,  with  no  reported 
safety  or  injury  problems.  Commenters 
provided  descriptions  of  unique  and 
iimovative  designs  of  fishing  stations 
constructed  for  use  by  persons  with 
disabilities. 

Response.  The  final  rule  retains  the 
requirement  that,  where  provided,  25 
percent  of  the  railing  must  be  at  a 
lowered  height.  Current  designs, 
provided  by  commenters,  supported  a 
maximum  height  of  the  lowered  rail  or 
guard  to  be  at  34  inches  above  the 
ground  or  deck  surface.  The  height 
requirement  for  25  percent  of  the  rail 
has  been  changed  in  the  final  rule  to  34 
inches  maximum  above  the  ground  or 
deck  surface. 

Comment.  Some  commenters  believed 
that  the  Occupational  Safety  and  Health 
Administration  (OSHA)  standards  apply 
to  recreational  fishing  piers  and 
platforms.  The  OSHA  standards  apply 
to  places  where  employment  is 
performed  and  prescribe  a  42  inch  high 
railing  along  open  sides  of  platforms 
located  4  feet  or  more  above  the  floor. 
29  CFR  1910.5  and  1910.23  (c)  and  (e). 
Other  commenters  believed  that 
recreational  fishing  piers  and  platforms 
are  covered  by  State  and  local  buildii^ 
codes,  which  typically  prescribe  42  inch 
high  guards  along  open  sides  of 
platforms  located  more  than  30  inches 
above  the  floor.  These  commenters  were 
concerned  that  requiring  at  least  25 
percent  of  railings  to  be  a  maximum  34 
inches  high  conflicts  with  the  OSHA 
standards,  and  State  and  local  building 
codes. 

Response.  Recreational  fishing  piers 
and  platforms  are  subject  to  OSHA 
safety  standards  only  if  they  are  places 
of  work.  In  some  cases  there  may  be    - 
both  workers  and  recreational  users  on 
a  pier.  In  those  cases,  OSHA  standards 
would  apply,  and  the  pier  would  be 
exempted  from  the  height  requirements 
in  the  final  rule,  as  discussed  below. 

The  International  Code  Coimcil  has 
advised  the  Board  that  recreational 
fishing  piers  and  platforms  are  not 
covered  by  model  building  codes  unless 
they  are  an  integral  part  of  a  building 
that  is  regulated  by  the  adopting  State 
or  local  authority.  To  avoid  potential 
conflicts,  an  exception  has  been  added 
to  the  final  rule  that  permits  a  higher 
guard  to  be  provided  along  a 
recreational  fishing  pier  or  platform 
where  the  guard  complies  with  the 
International  Building  Code  (IBC)  (2000 
edition)  requirements  for  height  (not 
less  than  42  inches  high)  and  opening 
limitations  (4  inch  diameter  sphere 
cannot  pass  through  any  opening  up  to 
a  height  of  34  inches;  and  8  inch 
diameter  sphere  cannot  pass  through 


any  opening  from  a  height  of  34  inches 
to  42  inches).  This  exception  can  be 
used  if  a  recreational  fishing  pier  or 
platform  is  covered  by  a  State  or  local 
building  code;  or  if  a  design 
professional  believes  that  a  specific 
location  warrants  enhanced  safety 
measures;  or  if  an  employer  provides  a 
42  inch  high  railing  to  comply  with 
OSHA  standards. 

Section  15.3.3.3    Dispersion 

This  section  requires  that  lowered 
railings  be  dispersed  throughout  a 
fishing  pier  or  platform. 

Comment.  A  commenter  requested 
guidance  on  the  criteria  used  to 
determine  dispersion. 

Response.  Anglers  who  stand  can  fish 
from  any  part  of  a  pier  or  platform  and 
can  change  location  depending  on  the 
fishing  or  water  conditions.  Where 
railings,  guards,  and  handrails  have 
been  installed  on  fishing  piers  and 
platforms,  the  height  of  the  railings 
interfere  with  fishing  and  block  vision 
for  persons  who  use  wheelchairs  and 
other  mobility  devices.  This  provision 
requires  that  where  railings  are 
provided,  the  dispersion  of  the  lowered 
railings  provide  similar  choices  to  fish 
from  a  variety  of  locations.  The 
distribution  of  lower  railings  could 
include  locations  of  different  water 
depths  with  some  that  provide  shading 
or  are  close  to  shore,  and  could  take  into 
accoujit  the  tides  or  water  fluctuations. 

Section  15.3.4    Clear  Floor  or  Ground 
Space 

This  section  requires  that  at  least  one 
clear  floor  or  ground  space  complying 
with  ADAAG  4.2.4  be  provided  where 
the  lowered  railing  height  is  located. 
Where  no  railings  are  provided,  at  least 
one  clear  floor  or  ground  space 
complying  with  ADAAG  4.2.4  must  be 
provided.  No  substantive  comments 
were  received  and  no  changes  were 
made  to  this  provision  for  the  final  rule. 

Section  15.3.5    Maneuvering  Space 

This  section  requires  that  at  least  one 
maneuvering  space  complying  with 
ADAAG  4.2.3  be  provided  on  a  fishing 
pier  or  platform.  The  maneuvering 
space  is  permitted  to  overlap  the 
accessible  route  and  the  clear  floor 
space  required  by  15.3.4.  No  substantive 
comments  were  received  and  no 
changes  were  made  to  this  provision  for 
the  final  rule. 

Golf 

Section  3.5    Definitions 

Two  terms  used  in  this  section  are 
added  to  ADAAG  3.5  (Definitions). 

A  "golf  car  passage"  is  defined  as  a 
continuous  passage  on  which  a 
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motorized  golf  car,  also  known  as  a  golf 
cart,  can  operate.  Designers  and 
operators  sometimes  use  the  term  "golf 
car  path"  to  identify  what  the  Board  is 
defining  as  a  "golf  car  passage."  Because 
the  term  "golf  car  path"  may  connote  a 
prepared  surface,  ihe  term  was  not  used. 
While  a  golf  car  passage  must  be  usable 
by  golf  cars,  it  does  not  necessarily  need 
to  have  a  prepared  surface. 

A  "teeing  groimd"  is  the  starting 
place  for  a  hole  to  be  played.  This 
definition  is  consistent  with  the  United 
States  Golf  Association  definition, 
which  describes  a  teeing  ground  as  a 
rectangular  area  two  club-lengths  in 
depth,  with  the  front  and  sides  defined 
by  the  outside  limits  of  two  tee-mariners. 

Section  15.4.1     General 

This  section  requires  newly  designed 
or  newly  constructed  and  altered  &^^ 
courses,  driving  ranges,  practice  putting 
greens,  and  practice  teeing  grounds  to 
comply  with  15.4. 

Section  15.4.2    Accessible  Route — Go7/ 
Courses 

This  section  requires  an  accessible 
route  to  be  48  inches  wide  minimum,  or 
60  inches  Tninimnm  if  handrails  are 
provided,  to  connect  accessible 
elements  and  spaces  located  within  the 
boundary  of  a  golf  course.  Additionally, 
an  accessible  route  must  connect  the 
golf  car  rental  area,  bag  drop  areas, 
practice  putting  greens,  accessible 
practice  teeing  groimds,  course  toilet 
rooms,  and  course  weather  shelters. 

Exception  1  permits  the  use  of  a  golf 
car  passage  complying  with  section 
15.4.7  in  lieu  of  all  or  part  of  an 
accessible  route.  This  exception  does 
not  apply  to  the  required  accessible 
route  complying  with  4.3  when 
connecting  elements  and  amenities 
outside  of  the  boundary  of  the  golf 
course  [i.e.,  accessible  vehicle  parking 
spaces  with  the  golf  course  clubhouse 
entrance).  Exception  2  provides  that 
handrails  are  not  required  on  accessible 
routes  within  the  boimdary  of  a  golf 
course.  It  is  hazardous  for  handrails  to 
be  located  through  a  green,  or  on  teeing 
groimds,  because  of  the  danger  of  golf 
balls  ricocheting  off  rails.  Since  course 
elements  could  be  accessible  from  golf 
car  passages  in  lieu  of  an  accessible 
route,  handrails  would  be  of  little  utility 
along  these  routes. 

The  guidelines  recognize  that 
providing  an  accessible  route  may  be 
impractical  on  a  golf  course  for  several 
reasons.  First,  the  route  of  play  for  a 
golfer  is  dependent  on  where  the  ball 
lands  and  is  therefore  unpredictable. 
Secondly,  there  is  an  assumption  that 
on  many  courses,  golfers  use  a  golf  car 
to  move  throughout  the  course.  Finally, 


requiring  an  accessible  route  throughout 
a  course  could  alter  the  slopes  within 
some  coiuses  and  eliminate  some  of  the 
challenge  of  the  game.  The  guidelines 
permit  accessible  elements  and  spaces 
within  the  boiuidary  of  the  course  and 
areas  used  for  practice  putting  or 
driving  and  other  coiu'se  amenities 
outside  the  boundary  of  the  course  to  be 
connected  through  either  an  accessible 
route  or  a  golf  car  passage. 

The  48  inch  minimum  width  for  the 
accessible  route  is  necessary  to  ensiue 
passage  of  a  golf  car  on  either  the 
accessible  route  or  the  golf  car  passage. 
This  is  important  where  the  accessible 
route  is  used  to  cormect  the  golf  car 
rental  area,  bag  drop  areas,  practice 
putting  greens,  accessible  practice 
teeing  grounds,  course  toilet  rooms,  and 
course  weather  shelters.  These  are  areas 
outside  the  boundary  of  the  golf  course, 
but  are  areas  where  an  individual  using 
an  adapted  golf  car  may  travel.  A  golf 
car  passage  may  not  be  substituted  for 
other  accessible  routes,  required  by 
ADAAG  4.1.2,  located  outside  the 
boimdary  of  the  course.  The  following 
example  is  included  in  the  appendix. 

Example.  An  accessible  route  connecting 
an  accessible  parking  space  to  the  entrance 
of  a  golf  course  clubhouse  is  not  covered  by 
this  provision  permitting  a  golf  car  passage 
in  lieu  of  an  accessible  route  required  by 
4.1.2. 

Comment.  The  proposed  rule  sought 
comment  on  the  option  of  using  a  golf 
car  passage  in  lieu  of  an  accessible  route 
for  smaller  courses  (i.e.,  3  or  6  holes). 

Response.  Commenters  supported  the 
use  of  the  golf  car  passage  on  smaller 
courses.  The  final  rule  provides  golf 
course  designers  and  operators  the 
opportunity  to  choose  between 
providing  either  a  golf  car  passage  or  an 
accessible  route  for  all  courses 
regardless  of  size. 

Comment.  Commenters  questioned 
who  would  be  responsible  for  providing 
single  rider  adaptive  golf  cars. 
Additionally,  commenters  questioned  if 
a  coiuse  could  establish  criteria  for 
restricting  use  due  to  terrain  conditions. 
Others  wanted  to  know  if  there  are 
plans  to  create  regulations  or  guidelines 
for  accessible  golf  cars.  Persons  with 
disabilities  supported  the  use  of 
adaptive  or  single  rider  golf  cars  and 
gave  examples  of  experiences  at  courses 
currently  permitting  or  providing  access 
via  golf  cars  to  courses. 

Response.  The  Board  develops  and 
maintains  accessibility  guidelines  for 
the  built  environment.  It  is  outside  the 
jiuisdiction  of  the  Board  to  address  the 
operational  and  procedural 
requirements  of  a  golf  coiuse. 
Operational  and  procedural  issues  are 


within  the  jurisdiction  of  the 
De[>artment  of  Justice. 

Comment.  The  requirements  for  an 
accessible  route  or  golf  car  passage  seek 
to  provide  access  for  players  with 
disabilities  to  either  practice  or  play  the 
game  of  golf.  The  Board  requested 
comments  on  how  access  should  be 
provided  for  spectators  during  golf 
tournaments  and  competitions. 
Commenters  provided  examples  and 
experiences  of  current  accessibility 
practices  encountered  at  many  levels  of 
tournaments  and  supported  allowing 
the  tournament  committees  to  select 
holes  (teeing  areas,  fairways,  and 
putting  greens)  to  provide 
accommodations  and  transportation  to 
the  selected  areas  throughout  the  golf 
coiu^e  and  surrounding  areas. 

Response.  No  additional  requirements 
have  been  included  in  the  final  rule  for 
spectators  with  disabilities  attending 
tournaments  or  competitions.  Facilities 
hosting  tournaments  or  competitions 
must  comply  with  all  the  other 
requirements  of  the  ADA,  including  the 
general  obligation  to  provide  an  equal 
opportunity  to  individuals  with 
disabilities  to  enjoy  the  services 
provided.  Additionally,  ADAAG 
requires  temporary  facilities  used 
during  tournaments  or  competitions  to 
provide  access  to  assembly  seating 
areas,  portable  restroom  facilities, 
concessions,  and  all  other  available 
amenities.  Access  to  these  temporary 
facilities  on  a  golf  coiu-se  may  be 
achieved  through  either  an  accessible 
route  or  golf  car  passage. 

Section  15.4.5    Accessible  Routes — 
Driving  Ranges 

This  section  provides  that  an 
accessible  route  must  connect  accessible 
teeing  stations  at  driving  ranges  with 
accessible  parking  spaces  and  must  be 
48  inches  minimum  in  width.  Where 
handrails  are  provided,  the  accessible 
route  must  be  a  minimum  of  60  inches 
in  width.  An  exception  has  also  been 
added  which  permits  a  golf  car  passage 
to  be  used  at  driving  ranges  instead  of 
an  accessible  route. 

Comment.  The  proposed  rule  did  not 
specifically  address  the  accessible  route 
provided  at  driving  ranges.  A 
commenter  stated  that  a  person  who 
plays  from  a  golf  car  would  need  to 
practice  driving  a  golf  ball  from  the 
same  position  and  stance  used  when 
playing  the  game. 

Response.  The  final  rule  requires  both 
a  stand  alone  driving  range  and  a 
driving  range  located  at  a  golf  course  to 
provide  an  accessible  route  that  is  48 
inches  wide  minimum  or  60  inches 
minimum  where  handrails  are  provided. 
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to  connect  the  accessible  parking  spaces 
to  required  accessible  teeing  stations. 

Section  15.4.4    Teeing  Grounds 

This  section  requires  teeing  grounds 
to  comply  with  section  15.4.4. 

Section  15.4.4.1    Number  Required 

This  section  requires  that  where  one 
or  two  teeing  grounds  are  provided  for 
a  hole,  one  teeing  ground  must  be 
accessible.  Where  three  or  more  teeing 
grounds  are  provided  for  a  hole,  at  least 
two  teeing  grounds  serving  a  hole  must 
be  accessible. 

Comment.  The  proposed  rule  required 
that  if  two  teeing  grounds  were 
provided  both  must  be  accessible. 
Course  designers  and  operators 
expressed  concerns  that  if  only  two 
teeing  grounds  are  provided  at  a  hole 
requiring  both  to  be  accessible  was  too 
restrictive. 

Response.  The  find  rule  has  been 
revised  to  require  two  teeing  grounds  to 
be  accessible  when  three  or  more  teeing 
grounds  are  provided  for  a  hole.  The 
Board  believes  that  requiring  two  teeing 
grounds  to  be  accessible  when  three  or 
more  are  provided  will  provide  persons 
with  disabilities  with  an  option  to  play 
from  different  tees  appropriate  to  their 
skill  level  and  also  provide  course 
operators  and  designers  with  the 
flexibility  they  requested. 

Section  15.4.4.2    Forward  Teeing 
Ground 

This  section  requires  the  forward 
teeing  ground  to  be  accessible.  The 
forward  teeing  ground  need  not  be 
accessible  in  alterations  of  existing 
courses  when  terrain  makes  compliance 
infeasible. 

Comment.  The  proposed  rule  sought 
comment  on  the  number  of  accessible 
teeing  groimds  that  should  be  required 
for  each  hole  and,  if  more  than  one 
accessible  teeing  ground  is  provided, 
whether  it  should  be  the  forward  tee. 
Commenters  supported  the  option  to 
play  from  different  teeing  grounds 
appropriate  to  player  skill  levels  if 
multiple  teeing  grounds  are  provided 
per  hole.  Additionally,  golfers  with 
disabilities  overwhelmingly  supported 
requiring  the  forward  teeing  ground  to 
be  accessible  regardless  of  the  number 
of  teeing  grounds  jprovided. 

Response.  The  final  rule  provides  a 
choice  of  teeing  grounds  for  golfers  with 
disabilities  when  three  or  more  teeing 
grounds  are  provided  per  hole  and  also 
provides  flexibility  to  course  designers 
and  operators.  The  final  rule  also 
requires  that  the  fcxward  teeing  ground 
be  the  accessible  tee  regardless  of  the 
number  of  teeing  grounds  provided  per 
hole. 


Comment.  The  proposed  rule  did  not 
provide  an  exception  for  alterations  of 
existing  teeing  grounds  from  making  the 
forward  tee  accessible.  Commenters 
stated  that  requiring  access  to  the 
forward  teeing  groimd  in  alterations  to 
existing  courses  may  be  too  restrictive. 

Response.  Some  teeing  grounds  on 
existing  couirses  may  be  located  on  steep 
slopes  and  it  may  not  be  possible  to 
provide  a  golf  car  passage  to  the  forward 
teeing  groimd.  The  final  rule  exempts 
the  forward  teeing  ground  from  being 
accessible  in  alterations  where 
compliance  is  not  feasible  due  to 
terrain. 

Section  15.4.4.3    Teeing  Grounds 

This  section  requires  accessible  teeing 
groimds  to  be  designed  and  constructed 
to  allow  a  golf  car  to  enter  and  exit  the 
teeing  ground. 

Comment.  The  proposed  rule  required 
teeing  grounds  to  provide  a  minimum 
clear  area  10  feet  by  10  feet  with  a 
surface  slope  not  exceeding  1:48  in  all 
directions.  Course  designers  and 
operators  stated  that  current  designs  of 
teeing  grounds  provide  a  clear  area  of  at 
least  10  feet  by  10  feet.  Additionally, 
they  expressed  concern  about 
maintaining  a  slope  no  greater  than 
1:48,  and  noted  that  settling  of  the  soil 
and  drainage  problems  occur  with  such 
a  minimal  slope.  Others  questioned  how 
the  slope  of  the  teeing  ground  should  be 
measured. 

Response.  Current  design  and 
construction  practices  for  teeing 
grounds  provide  the  needed  space  for 
golf  car  passages.  Designers  currently 
limit  the  slope  of  the  teeing  grounds  to 
provide  a  level  surface  from  which 
golfers  tee  oH.  The  maximum  slopes  and 
minimum  size  requirements  have  been 
deleted  from  the  final  rule.  The  final 
rule  requires  teeing  grounds  to  be 
designed  and  constructed  to  allow  a  golf 
car  to  enter  and  exit  the  teeing  ground. 

Section  15.4.5    Teeing  Stations  at 
Driving  Ranges  and  Practice  Teeing 
Grounds 

This  section  requires  that  where 
teeing  stations  or  practice  teeing 
grounds  are  provided,  at  least  5  percent, 
but  not  less  tiian  one,  of  the  practice 
teeing  grounds  must  be  accessible.  This 
provision  applies  to  practice  facilities 
adjacent  to  a  golf  course,  in  addition  to 
stand-alone  facilities.  No  substantive 
comments  were  received  and  no 
changes  have  l>een  made  for  the  final 
rule. 

Section  15.4.6    Weather  Shelters 

This  section  requires  weather  shelters 
that  are  provided  on  a  golf  course  to  be 
designed  and  constructed  to  allow  a  golf 


car  to  enter  and  exit  and  have  a  clear 
floor  or  groimd  space  60  inches  by  96 
inches.  This  space  will  allow  a  golf  car 
to  be  driven  directly  into  a  weather 
shelter.  No  substantive  comments  were 
received  and  no  changes  have  been 
made  for  the  final  rule. 

Section  15.4.7    Golf  Car  Passage 

This  section  requires  openings  at  least 
60  inches  wide  to  be  provided  at 
intervals,  not  exceeding  75  yards,  where 
curbs  or  other  man-made  barriers  are 
provided  along  a  golf  car  passage  that 
would  prohibit  a  golf  car  frt)m  entering 
afrkirway. 

Comment.  The  proposed  rule  required 
the  60  inch  openings  at  intervals  of  75 
yards  of  golf  car  passage.  Course 
designers  and  operators  expressed 
concern  that  requiring  openings  at  a 
fixed  distance  of  75  yards  would  be  too 
restrictive  and  would  not  allow  enough 
flexibility  for  natural  characteristics  of 
the  course,  hazard  placement,  and 
erosion  control. 

Response.  The  final  rule  requires  the 
openings  at  intervals  not  to  exceed  75 
yards.  These  openings  will  provide 
access  to  the  course  at  reasonable 
intervals,  enabling  a  golfer  using  a  golf 
car  to  play  the  game  without  extended 
travel  distances  and  time  requirements 
and  also  provide  the  flexibility  the 
course  designer  and  course  operator 
need. 

Section  15.4.7.1     Width 

This  section  requires  a  golf  car 
passage  to  be  48  inches  wide  mininiiiTn. 

Comment.  Commenters  supported 
limited  technical  requirements  for  golf 
car  passages.  Currently  there  are  no 
standards  that  govern  the  design  or 
construction  of  golf  car  passages. 
Commenters  felt  that  additional 
requirements  would  restrict  designers 
and  have  the  potential  of  altering  the 
game. 

Response.  The  48  inch  minimum 
dimension  for  a  golf  car  passage  is  based 
on  the  standard  width  of  gasoline  or 
electric  powered  golf  cars.  The  golf  car 
passage  may  at  times  coincide  with  the 
golf  car  path,  however,  it  is  not  required 
to  include  a  prepared  surface.  The  golf 
car  passage  is  a  continuous  passage  on 
which  a  motorized  golf  car  can  operate. 
No  additional  technical  provisions  for 
golf  car  passages  have  been  included  in 
Uie  final  rule. 

Section  15.4.8    Putting  Greens 

This  section  requires  space  to  allow  a 
golf  car  to  enter  and  exit  the  green. 

Comment.  Substantial  comment  was 
received  on  requiring  putting  greens  and 
fairways  to  be  accessible  to  golfers  using 
adaptive  single  rider  golf  cars.  Course 
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operators  are  concerned  that  allowing 
golf  cars  access  to  the  green  will  cause 
damage  to  the  greens  and  potentially 
.  cause  holes  to  be  closed  for  extended 
periods  of  time.  Golfers  with 
disabilities,  organizations  supporting 
golfers  with  disabilities,  and  golf  car 
manufacturers  provided  information  on 
current  courses  that  allow  for  golf  car 
passage  on  putting  greens  which 
showed  little  or  no  damage  to  the 
putting  green  surface. 

Response.  Single  rider  golf  cars 
adapted  for  golfers  with  disabilities  are 
available  fit>m  about  a  dozen 
compsmies.  These  golf  cars  are  generally 
designed  to  be  "greens  friendly"  and 
have  low  ground  pressure  that  is  evenly 
distributed  on  all  four  tires.  Some 
manufacturers  report  that  the  groimd 
pressure  of  these  golf  cars  is  less  than 
the  ground  pressure  of  a  typically 
standing  person  and  cause  no  turf 
damage  even  in  wet  conditions. 

Comment.  Course  operators  also 
raised  operational  issues  such  as 
whether  they  are  required  to  make 
single  rider  adapted  golf  cars  available 
for  rental  and  whether  they  can  restrict 
the  use  of  golf  cars  on  fairways  and 
greens  for  certain  weather  or  agronomic 
conditions. 

Response.  These  issues  go  beyond  the 
Board's  jurisdiction  and  the 
requirements  in  this  final  rule.  The 
Board  anticipates  that  the  Department  of 
Justice  will  answer  these  operational 
issues  when  it  amends  its  ADA 
regulations  to  incorporate  the  recreation 
facilities  guidelines  as  standards. 

Section  15.5    Miniature  Golf 

Section  15.5.1    General 

This  section  requires  newly  designed 
or  newly  constructed  and  altered 
miniature  golf  courses  to  comply  with 
section  15.5. 

Section  15.5.2    Accessible  Holes 

This  section  requires  at  least  50 
percent  of  all  holes  to  be  accessible  and 
that  the  accessible  holes  be  consecutive. 
With  the  reduction  in  the  minimum 
number  of  accessible  holes  on  a 
miniature  golf  course,  the  Board  wants 
to  provide  a  more  socially  integrated 
golfing  experience  for  people  using 
wheelchairs  or  other  mobility  devices. 
An  exception  also  permits  one  break  in 
the  sequence  of  consecutive  accessible 
holes,  provided  that  the  last  hole  on  the 
miniature  golf  course  is  the  last  hole  in 
the  sequence.  This  exception  is 
provided  to  allow  some  flexibility  in  the 
layout  and  design  of  a  miniature  golf 
course. 

Comment.  Significant  comment  was 
received  from  miniature  golf  course 


owners  and  operators  regarding  the 
number  of  holes  required  to  be 
accessible.  The  proposed  rule  required 
each  hole  on  a  miniature  golf  course  to 
be  accessible,  with  an  exception  for  50 
percent  of  elevated  heles.  Commenters 
were  asked  to  give  the  Board  guidance 
on  differentiating  between  level  and 
elevated  holes.  Few  comments  were 
received  on  definition  alternatives. 
Some  owners  and  operators  believed 
that  the  requirement  for  all  holes  to  be 
accessible  would  significantly  impact 
course  design  to  the  extent  that  the 
experience  may  be  "fundamentally 
altered."  Others  cited  space  limitations, 
concerns  about  slowing  the  game  down, 
and  having  the  effect  of  "compromising 
the  challenge  of  the  game." 

Response.  The  Board  has  significantly 
reduced  the  number  of  holes  required  to 
be  accessible  in  newly  constructed 
miniature  golf  courses  to  50  percent  of 
all  holes. 

Comment.  During  the  comment 
period  following  the  draft  final  rule,  the 
Miniature  Golf  Association 
recommended  that  instead  of  making  50 
percent  of  the  holes  accessible, 
miniature  golf  facilities  should  have  the 
option  of  providing  tools,  equipment,  or 
assistive  devices  to  provide  access.  They 
specifically  requested  that  assistive 
devices  such  as  electric  carts  be 
permitted  as  an  alternative  to  an 
accessible  route.  Several  other 
commenters  opposed  the  reduction  in 
the  number  of  accessible  holes, 
expressing  concerns  about  limiting  the 
game  for  persons  with  disabilities  to 
only  half  of  the  holes. 

Response.  The  Board  has  maintained 
the  requirement  that  a  minimum  of  50 
percent  of  all  holes  in  new  construction 
be  accessible.  The  final  rule  does  not 
recognize  the  alternative  use  of  assistive 
devices  for  providing  access  in  new 
construction.  Designing  miniature  golf 
course  holes  so  electric  carts  can  safely 
maneuver  through  the  holes  is  likely  to 
have  as  great  or  greater  impacts  than 
designing  an  accessible  route.  Requiring 
individuals  with  disabilities  to  use 
electric  carts  on  miniature  golf  courses 
is  also  inconsistent  with  other 
provisions  of  the  ADA  which  require 
goods,  services,  and  facilities  to  be 
afforded  in  the  most  integrated  setting 
appropriate. 

Given  the  diversity  of  layouts  and 
designs  of  miniature  golf  courses,  the 
final  rule  does  not  distinguish  between 
courses  with  elevated  holes  or  those 
with  largely  level  holes.  The  50  percent 
reduction  represents  a  compromise 
given  the  concerns  presented.  Other 
considerations  relate  to  the  accessible 
route  connecting  accessible  holes.  The 
Board  has  established  this  reduction  to 


give  relief  where  courses  are  designed 
on  small  parcels  of  land  with  existing 
terrain  limitations.  It  is  recommended 
that  all  holes  on  a  miniature  golf  course 
be  made  accessible  where  space 
limitations  and  existing  steep  terrain  are 
not  present. 

Section  15.5.3    Accessible  Route 

This  section  requires  that  the 
accessible  route  must  connect  the 
course  entrance  with  the  first  accessible 
hole  and  the  start  of  play  area  on  each 
accessible  hole.  Since  accessible  holes 
must  be  consecutive,  this  section  also 
requires  the  course  to  be  configured  to 
allow  exit  from  the  last  accessible  hole 
to  the  course  exit  or  entrance.  The 
course  must  be  designed  so  as  not  to 
require  an  individual  to  back  track 
through  other  holes  to  exit  or  move 
aroimd  the  course.  Where  the  accessible 
route  is  located  on  the  playing  surface 
of  the  accessible  hole,  five  exceptions 
are  permitted  and  are  discussed  below. 

Comment.  Miniature  golf  course 
operators  were  concerned  that  the 
surface  commonly  used  on  miniature 
golf  course  holes  would  not  meet  the 
requirements  for  accessible  carpet.  Their 
concerns  were  centered  aroimd  the 
thickness  of  the  surface.  ADAAG  4.5.3 
includes  a  requirement  that  the 
maximum  pile  thickness  must  be  no 
more  than  V2  inch  and  be  securely 
attached  with  a  firm  cushion,  pad,  or 
backing.  Exposed  edges  must  be 
fastened  to  floor  surfaces  and  must  have 
trim  along  the  entire  length  of  the 
exposed  edge. 

Response.  The  Board  has  added 
Exception  1  which  exempts  carpet  used 
on  miniature  golf  course  holes  from  the 
provisions  of  ADAAG  4.5.3.  Surfaces 
provided  as  a  part  of  an  accessible  route, 
whether  on  or  off  the  playing  surface, 
must  comply  with  ADAAG  4.5.2. 
ADAAG  4.5.2  requires  the  surface  to  be 
"stable,  firm,  and  slip  resistant." 

Comment.  Commenters  raised 
concern  about  the  use  of  readily 
removable  curbs  permitted  in  the 
proposed  rule.  Operators  were 
concerned  that  their  removable  qualities 
would  tempt  younger  players  to  use 
them  inappropriately.  Persons  with 
disabilities  questioned  who  would 
actually  move  the  curbs  and  how 
problems  related  to  their  use  would  be 
addressed. 

Response.  The  final  rule  does  not 
allow  the  use  of  "readily  removable 
curbs".  This  option  was  included  to 
allow  for  passage  on  and  off  the  course 
while  containing  the  ball  while  in  play. 
As  an  alternative,  Exception  2  has  been 
added  which  permits  a  1  inch  curb  for 
an  opening  distance  of  32  inches  where 
the  accessible  route  intersects  the 
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playing  surface  of  a  hole.  This  permits 
passage  of  wheelchairs  while  containing 
the  ball  within  the  hole. 

Comment.  The  proposed  rule 
permitted  a  maximum  slope  of  1 :4  for  a 
4  inch  rise  where  the  accessible  route  is 
located  on  the  playing  surface.  A  few 
commenters  questioned  how  close 
together  a  designer  could  locate  these 
steeply  sloped  surfaces.  They  were 
concerned  about  the  appropriateness 
where  these  steep  slopes  existed  for 
long  distances  without  areas  to  rest. 

Response.  Exception  3  permits  a  slope 
of  1:4  maximum  for  a  4  inch  rise  where 
the  accessible  route  is  located  on  the 
playing  surface  of  a  hole.  Exception  4 
specifically  addresses  the  issue  of 
landings  where  sloped  surfaces  are 
provided.  This  exception  permits  the 
landings  to  be  48  inches  long  with 
slopes  no  greater  than  1:20.  ADAAG 
4.8.4(3)  requires  landings  to  be  48 
inches  by  60  inches  minimum,  where 
ramps  change  direction.  Providing  a 
separation  or  break  from  the  steeper 
slopes  is  necessary  for  individuals  with 
disabilities  to  safely  maneuver  on  the 
hole. 

Exception  5  states  that  where  the 
accessible  route  is  located  on  the 
playing  surface  of  a  hole,  handrails  are 
not  required. 

Section  15.5.3.2    Accessible  Route — 
Adjacent  to  the  Playing  Surface 

Where  the  accessible  route  is  located 
adjacent  to  the  playing  surface,  the 
equirements  of  4.3  apply.  This  provision 
clarifies  that  the  accessible  route  may  be 
located  on  the  playing  surface  of  the 
accessible  hole  or  adjacent  to  the  hole. 

Section  15.5.4    Start  of  Play  Areas 

This  section  requires  start  of  play 
areas  required  to  comply  with  15.5.2  to 
have  a  slope  not  steeper  than  1 :48  and 
to  be  48  inches  minimimi  by  60  inches 
minimum. 

Comment.  The  proposed  rule  required 
the  minimum  space  for  the  start  of  play 
area  to  be  60  inches  by  60  inches. 
Commenters  questioned  the  need  for 
this  space  and  recommended  a 
reduction  where  possible  especially 
where  space  limitations  exist.  Questions 
were  also  raised  regarding  the 
appropriateness  of  overlapping  the 
accessible  route  with  the  start  of  play 
area. 

Response.  The  final  rule  reduces  the 
space  required  since  the  start  of  play 
area  will  usually  not  require  a  person 
using  a  wheelchair  or  mobility  aid  to 
make  a  complete  tiun.  Rather,  space  is 
necessary  for  positioning  to  take  the  first 
shot  of  the  hole.  Consistent  with 
ADAAG,  unless  otherwise  specified,  the 
accessible  route  and  the  clear  space 


required  at  the  start  of  play  area  are 
permitted  to  overlap. 

Section  15.5.5    Golf  Club  Reach  Range 

This  section  requires  all  areas  within 
accessible  holes  where  golf  balls  rest  to 
be  within  36  inches  maximum  of  an 
accessible  route  having  a  maximum 
slope  of  1:20. 

Comment.  The  proposed  rule  required 
that  all  level  areas  within  accessible 
holes  where  golf  balls  rest  be  within  27 
inches  maximum  of  an  accessible  route. 
A  few  commenters  questioned  the 
appropriateness  of  the  27  inch 
dimension.  They  recommended  an 
increase  to  include  a  broader  range  of 
skill  levels  and  golf  club  lengths. 

Response.  The  distance  fi-om  the  level 
areas  has  been  increased  to  36  inches  to 
balance  the  impact  on  course  design  and 
incorporate  the  reach  of  a  typical  adult 
size  golf  club.  This  is  a  maximum 
distance  from  the  accessible  route 
which  may  be  located  either  on  the  hole 
or  adjacent  to  the  hole.  Where  possible, 
designers  should  locate  the  accessible 
route  as  close  as  possible  to  the  level 
areas  on  the  course.  This  will  improve 
the  ability  to  reach  the  golf  ball  for  a 
variety  of  users. 

Section  15.7    Exercise  Equipment  and 
Machines,  Bowling  Lanes,  and  Shooting 
Facilities 

Section  15.7.1     General 

This  section  requires  all  newly 
designed  or  newly  constructed  and 
altered  exercise  equipment  and 
machines,  bowling  lanes,  and  shooting 
facilities  to  comply  with  section  15.7. 

Section  15.7.2    Exercise  Equipment  and 
Machines 

This  section  requires  at  least  one  of 
each  t)rpe  of  exercise  equipment  and 
machines  to  be  provided  with  clear  floor 
space  complying  with  ADAAG  4.2.4  and 
be  served  by  an  accessible  route.  Clear 
fioor  space  must  be  positioned  for 
transfer  or  for  use  by  an  individual 
seated  in  a  wheelchair.  Clear  floor 
spaces  for  more  than  one  piece  of 
equipment  are  permitted  to  overlap. 
Permitting  clear  spaces  to  overlap 
should  reduce  the  space  requirements 
within  an  exercise  or  health  club 
facility. 

Comment.  The  American  Hotel  and 
Lodging  Association  commented  that 
the  requirement  for  clear  space  at 
exercise  equipment  and  machines 
created  a  burden  for  the  lodging 
industry.  Similar  comments  were  also 
received  from  the  International  Health, 
Racquet,  and  Sport  Club  Association, 
who  indicated  that  space  limitations 
present  in  existing  facilities  will 
prohibit  compliance  with  this  provision. 


Response.  These  guidelines  apply 
only  to  newly  constructed  and  altered 
buildings  and  facilities.  Where  exercise 
equipment  and  machines  are  altered  or 
added  to  a  facility,  the  provisions  of 
15.7.1  apply  to  those  pieces  that  are 
altered  or  added.  In  the  case  of  altered 
exercise  equipment  or  machines,  the 
provisions  of  ADAAG  4.1.6(l)(j)  related 
to  "technical  infeasibility"  will  also 
apply:  ADAAG  4.1.6{l)(j)  permits 
departure  from  the  technical  provisions 
where  existing  physical  or  site 
constraints  prohibit  full  compliance. 
Space  limitations  may  prohibit  full 
compliance  with  15.7.2.  In  this  case, 
designers  and  operators  must  comply  to 
the  "maximimi  extent  feasible". 

Requirements  for  existing  buildings 
and  facilities  are  addressed  in  the 
Department  of  Justice  regulations  and 
are  subject  to  the  requirements  for 
"readily  achievable  barrier  removal" 
where  ihe  facility  is  covered  by  title  III 
of  the  ADA.  Facilities  covered  by  title  n 
of  the  ADA  are  subject  to  the 
requirements  for  "program 
accessibility".  See  discussion  in  the 
background  section  of  this  preamble. 

An  appendix  note  is  added  to  provide 
guidance  on  exercise  equipment  and 
machine  layout  to  maximize  space. 

Comment.  A  few  commenters 
requested  guidance  on  what  is  intended 
with  respect  to  "types"  of  exercise 
equipment  and  machines.  Others 
suggested  that  the  Board  should  not 
require  access  to  exercise  machines  or 
equipment  that  require  the  user  to  stand 
such  as  tread  mills  or  stair  climbers. 

Response.  The  final  rule  is  not  limited 
to  exercise  equipment  or  machines  that 
do  not  require  standing.  Access  to  the 
various  pieces  of  exercise  equipment 
serves  individuals  who  use  mobility 
aids  such  as  scooters  and  wheelchairs. 
Individuals  with  ambulatory  disabilities 
including  those  using  walkers,  canes, 
and  crutches  will  also  benefit  from  an 
accessible  route  and  clear  floor  space 
next  to  a  treadmill  or  stationary  bike  or 
other  exercise  equipment.  An  appendix 
note  provides  guidance  on  the  different 
types  of  exercise  equipment  and 
machines.  It  also  suggests  that  owners 
and  operators  consider  including 
exercise  equipment  and  machines 
within  their  facilities  that  provide  for 
upper  body  cardiovascular  exercise. 
This  will  add  to  the  diversity  of  exercise 
options  for  everyone. 

With  respect  to  the  issue  of  "type",  a 
stationary  bicycle  would  be  considered 
one  type.  A  rowing  machine  would  also 
be  considered  a  t)rpe.  While  both 
provide  a  cardiovascular  exercise,  they 
are  considered  two  different  types  for 
pijurposes  of  these  guidelines.  In  terms  of 
strength  training  machines,  a  bench 
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press  machine  is  considered  a  different 
type  than  a  biceps  curl  machine.  The 
requirement  for  providing  access  to  each 
type  is  intended  to  cover  the  variety  of 
strength  training  machines.  Where 
operators  provide  a  biceps  curl  machine 
and  free  weights,  both  are  required  to 
meet  the  provisions  in  this  section,  even 
though  an  individual  may  be  able  to 
work  on  their  biceps  through  both  types 
of  equipment.  Where  the  exercise 
equipment  and  machines  are  only 
different  in  that  different  manufacturers 
provide  them,  only  one  of  each  type  of 
machine  is  required  to  meet  these 
guidelines.  For  example,  where  two 
bench  press  machines  are  provided  and 
each  is  manufactured  by  a  different 
company,  only  one  is  required  to 
comply. 

Section  15.7.3    Bowling  Lanes 

This  section  requires  that  where 
bowling  lanes  are  provided,  at  least  5 
percent,  but  not  less  than  one  lane  of 
each  type  must  be  accessible. 

Comment.  The  Bowlers  Proprietors 
Association  expressed  concern  about 
requiring  5  percent  of  bowling  lanes  to 
be  accessible.  Their  comments  focused 
on  the  difficulty  of  providing  ramps  to 
gain  access  to  bowling  lanes  within 
existing  fecilities.  They  also  questioned 
how  to  apply  the  5  percent  minimnm 
requirement  where  a  bowling  facility 
has  multiple  lanes. 

Response.  As  previously  indicated, 
these  guidelines  apply  to  newly 
constructed  and  altered  facilities.  When 
a  bowling  facility  is  altered,  the 
provisions  of  15.7.2  will  apply  to  the 
lane  that  is  imdergoing  an  alteration  and 
does  not  require  all  other  lanes  to  be 
modified  unless  required  by  ADAAG 
4.1.6  (Path  of  Travel).  Other  obligations 
related  to  existing  facilities  covraed  by 
tides  n  and  ID  of  the  ADA  are  addressed 
in  the  Department  of  Justice  regulations. 

Where  the  required  number  of 
accessible  elements  to  be  provided  is 
determined  by  calculations  of  ratios  or 
percentages  and  remainders  or  fractions 
result,  the  next  greater  whole  number  of 
such  elements  should  be  provided.  For 
example,  if  18  lanes  of  one  type  are 
provided,  one  lane  would  be  required  to 
be  accessible  in  new  construction.  If  24 
bowling  lanes  of  one  type  are  provided 
in  new  construction,  a  minimum  of  two 
accessible  bowling  lanes  would  be 
required  in  new  construction. 

Comment.  The  Bowlers  Proprietors 
Association  also  expressed  concern 
about  the  number  of  accessible  bowling 
lanes  required  in  those  facilities  where 
diffierent  types  of  bowling  is  provided. 
They  were  also  concerned  about 
facilities  that  provide  both  ten  pin  and 
duck  pin  bowling.  They  believed  that  a 


5  percent  requirement  for  both  types 
was  excessive  and  recommended  that 
the  requirement  be  limited  to  the  type 
that  is  dominant  within  a  given  facility. 
Fiuther,  the  Bowlers  Proprietors 
Association  questioned  what  made  a 
bowling  lane  accessible. 

Response.  In  facilities  where  both  ten 
pin  and  duck  pin  bowling  are  provided, 
the  5  percent  requirement  for  each  type 
will  typically  result  in  one  of  each  type 
of  lane  being  accessible. 

The  final  rule  does  not  include  any 
further  technical  provisions  for  bowling 
lanes  required  to  be  accessible.  Like 
other  areas  of  spori  activity,  the 
requirement  is  for  an  accessible  route  to 
coimect  to  the  area  of  sport  activity,  in 
this  case,  the  bowling  lane.  Specific 
exemptions  to  ADAAG  4.4  (protruding 
objects)  and  4.5  (surfacing  requirements) 
are  applied  within  the  area  of  sport 
activity.  Therefore,  bowling  lanes  which 
are  necessarily  waxed  to  allow  the  ball 
to  travel,  are  not  required  to  be  slip 
resistant. 

Section  15.7.4    Shooting  Facilities 

This  section  requires  that  where  fixed 
firing  positions  are  provided  at  a  site,  at 
least  5  percent,  but  not  less  than  one,  of 
each  type  of  firing  position  must  be 
accessible. 

Comment.  A  few  commenters 
questioned  why  the  Board  did  not 
require  an  accessible  route  to  the  target 
areas  as  well  as  the  fixed  firing 
positions.  Commenters  also  questioned 
the  application  of  this  section  to  trap 
and  skeet  facilities  where  the  facilities 
are  not  entirely  fixed.  Others  questioned 
what  factors  should  be  considered  in 
determining  the  different  types  of  firing 
positions. 

Response.  The  Board  has  not  included 
a  requirement  for  an  accessible  route  to 
the  target  areas  since  targets  are  often 
moveable,  making  it  difficult  to  locate 
the  accessible  route  effectively.  There  is 
also  difficulty  in  defining  what  is 
considered  the  "target"  area.  Where 
facilities  contain  a  combination  of  fixed 
and  non-fixed  elements,  operators 
should  consider  the  general 
nondiscrimination  requirements  of  the 
ADA.  Direction  on  these  and  other 
issues  related  to  the  use  of  shooting 
facilities  should  be  obtained  frt>m  the 
Department  of  Justice.  Factors  to  be 
considered  in  determining  the  types  of 
fixed  firing  positions  include  whether 
covering  and  fighting  is  provided,  and 
which  shooting  events  the  fixed  firing 
position  is  intended  to  support. 

Section  15.7.4.1    Fixed  Firing  Positions 

This  section  requires  that  accessible 
fixed  firing  positions  contain  a  60  inch 
diameter  space  and  have  a  slope  not 


steeper  than  1:48.  No  substantive 
comments  were  received  and  no 
changes  have  been  made  to  this 
provision  in  the  final  rule. 

Section  15.8    Swimming  Pools,  Wading 
Pools,  and  Spas 

Section  3.5    Definitions 

The  final  rule  provides  a  definition 
for  a  catch  pool  which  is  defined  as  a 
pool  used  as  a  terminus  for  water  slide 
flumes. 

Comment.  The  proposed  rule  did  not 
define  the  term  catch  pool.  Commenters 
requested  that  catch  pools  be  exempt 
since  access  is  not  required  for  water 
slides. 

Response.  The  term  "catch  pool"  is 
added  to  the  final  rule  since  it  is  used 
in  an  exception  in  the  final  rule. 
Exception  3  to  section  15.8.1  exempts 
catch  pools  from  complying  with  the 
requirements  of  this  section,  provided 
that  an  accessible  route  connects  to  the 
catch  pool  edge. 

Section  15.8.1    General 

This  section  requires  newly  designed 
or  newly  constructed  and  altered 
swimming  pools,  wading  pools,  and 
spas  to  comply  with  15.8.  An  exception 
has  been  added  to  the  final  rule  that 
provides  that  an  accessible  route  is  not 
reqtured  to  serve  raised  diving  boards  or 
diving  platforms  provided  that  an 
accessible  route  is  provided  to  the  base 
of  the  raised  diving  board  or  platform. 

Section  15.3.2    Swimming  Pools 

This  section  requires  that  at  least  two 
means  of  entry  be  provided  for  each 
public  or  common  use  swimming  pool. 
A  sloped  entry  or  lift  must  be  one  of  the 
primary  means  of  access.  The  secondary 
means  of  access  could  include  a  pool 
lift,  sloped  entry,  transfer  wall,  transfer 
system,  or  pool  stairs. 

Comment.  The  proposed  rule 
permitted  a  moveable  floor  as  a 
secondary  means  of  entry.  Commenters 
stated  that  even  though  moveable  floors 
may  have  some  practical  applications 
they  do  not  provide  independent  access 
and  often  place  a  person  with  a 
disability  on  display  while  the  pool  is 
evacuated  and  the  floor  raised  to 
provide  access.  Additionally, 
commenters  raised  concerns  regarding 
the  removal  of  handrails  and  other 
means  of  egress  prior  to  lifting  the  pool 
floor. 

Response.  The  option  of  using  a 
moveable  floor  as  a  secondary  means  of 
accessible  entry  in  public  or  common 
use  swimming  pools  has  been  deleted 
from  the  final  rule. 

The  Board  has  also  deleted  the 
requirement  that  the  second  means  of 
access  not  duplicate  the  first  means  of 
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access  in  larger  pools  in  the  final  rule. 
This  should  give  designers  additional 
flexibility  in  choosing  between  the 
various  means  of  access.  An  appendix 
note  recommends  that  where  two  means 
of  access  into  the  water  are  provided, 
difierent  means  are  recommended. 

Exception  1     Small  Pools  With  Less 
Than  300  Linear  Fee^  of  Pool  Wall 

Exception  1  permits  public  or 
common  use  swimming  pools  with  less 
than  300  linear  feet  of  pool  wall  to  only 
provide  one  accessible  means  of  entry 
by  either  a  swimming  pool  lift  or  a 
sloped  entry. 

Comment.  A  commenter  suggested 
that  Exception  1  should  be  modiHed  to 
refer  to  pool  wall  that  is  available  for 
entry  into  the  pool.  They  explained  that 
pool  walls  at  diving  areas  and  pool 
decks  where  there  is  no  available  pool 
entry  because  of  landscaping  or  adjacent 
structures  should  not  be  coimted  when 
determining  the  number  of  accessible 
means  of  entry  required. 

Response.  Exception  1  is  intended  to 
provide  small  pools  with  relief  from 
providing  more  than  one  accessible 
means  of  entry.  It  was  not  intended  for 
large  pools  that  could  limit  the  locations 
of  entry  with  landscaping  or  other 
structures  from  requiring  additional 
accessible  means  of  entry. 

Exception  2    Pools  Where  Access  Is 
Limited  to  One  Area 

Exception  2  has  been  added  to  the 
final  rule  and  permits  wave  action 
pools,  leisure  rivers,  sand  bottom  pools, 
and  other  pools  where  user  access  is 
limited  to  only  one  area,  to  provide  one 
accessible  means  of  entry  by  either  a 
swimming  pool  lift,  sloped  entry,  or  a 
transfer  system. 

Comment.  Ckimmenters  from 
speciality  pool  operators  and  leisure 
river  designers  expressed  concerns  for 
safety,  where  there  is  wave  action  or 
moving  water,  when  providing 
additional  accessible  means  of  entry  in 
these  unique  water  envirormients.  Wave 
action  pools  tj^ically  provide  a  large 
area  of  zero  grade  entry,  where  everyone 
enters  the  water.  Providing  an  accessible 
means  of  entry  along  the  high  walls 
coidd  be  very  dangerous.  Leisure  rivers 
are  constructed  to  provide  a  safe  area 
where  staff  can  assist  individuals  into 
the  current  at  one  location  to  control 
access  to  and  from  the  moving  water. 

Response.  In  response  to  the  safety 
concerns  provided  by  designers  and 
operators  of  these  moving  water 
experiences,  only  one  accessible  means 
of  entry  is  required  in  the  final  rule, 
when  user  access  is  limited  to  one  area. 


Exception  3    Catch  Pools 

Exception  3  exempts  catch  pools  from 
these  requirements,  provided  that  an 
accessible  route  connects  to  the  catch 
pool  edge. 

Comment.  The  proposed  rule  did  not 
include  any  specific  requirements  for 
access  to  water  slides.  Comments  on  the 
proposed  rule  and  the  draft  final  rule 
supported  not  requiring  access  to  the 
top  of  water  slides. 

Response.  An  exception  has  been 
added  to  the  final  nde  exempting  water 
slides  from  accessibility.  See  ADAAG 
4.1.1  (5)  (b)  (v).  To  be  consistent  with 
the  water  slide  exception,  the  final  rule 
also  exempts  the  catch  pool  at  the 
discharge  area  of  a  water  slide  fitim 
providing  an  accessible  means  of  entry 
or  exit  from  the  catch  pool,  provided 
that  an  accessible  route  connects  to  the 
catch  pool  edge. 

Section  15.8.3    Wading  Pools 

This  section  requires  at  least  one 
accessible  means  of  entry  into  each 
wading  pool.  The  means  of  entry  must 
be  a  sloped  entry. 

Comment.  The  proposed  rule  required 
the  means  of  entry  into  wading  pools  to 
be  either  a  sloped  entry,  transfer  wall, 
or  a  transfer  system.  The  proposed  rule 
also  sought  comment  on  die 
appropriateness  of  providing  a  transfer 
wall  or  other  transfer  system  as  a  means 
of  access  into  a  wading  pool.  Several 
commenters  expressed  concern  about 
the  potential  dangers  to  children  that 
may  use  the  transfer  walls  or  systems 
inappropriately  for  play  or  diving. 

Response.  The  final  rule  limits  the 
accessible  means  of  entry  into  a  wading 
pool  to  a  sloped  entry  only. 
Examination  of  the  different  means  of 
access  into  wading  pools  found  zero 
grade  entry  to  be  the  most  appropriate 
and  currently  most  provided  means  of 
entry. 

Section  15.8.4    Spas 

This  section  requires  at  least  one 
accessible  means  of  entry  into  spas.  The 
means  of  entry  must  be  a  pool  lift, 
transfer  wall,  or  transfer  system.  An 
exception  allows  for  five  percent,  but 
not  less  than  one  spa,  where  spas  are 
provided  in  a  cluster,  to  be  accessible. 
No  substantive  coounent  was  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Section  15.8.5    Pool  Ufts 

This  section  provides  the  technical 
requirements  for  pool  lifts. 

Section  15.8.5. 1    Pool  Lift  Location 

This  provision  requires  pool  lifts  to  be 
located  where  the  water  level  does  not 
exceed  48  inches. 


Comment.  The  proposed  rule  did  not 
specify  the  location  of  a  pool  lift. 
Commenters  with  disabilities  and 
individuals  who  work  in  environments 
where  people  with  disabilities  use  pool 
lifts  expressed  concern  that  pool  lifts 
may  be  placed  in  areas  where  the  water 
depth  would  not  permit  assistance  in 
the  water  if  needed.  Comments  on  the 
draft  final  rule  supported  the 
requirement  for  a  pool  lift  to  be  located  - 
in  a  water  depth  of  48  inches  or  less 
whenever  possible.  Commenters  also 
gave  examples  of  when  the  location  of' 
a  pool  lift  should  be  allowed  in  an  area 
where  the  water  depth  is  greater  than  48 
inches. 

Response.  The  final  rule  reqiures  a 
pool  lift  to  be  located  where  the  water 
level  does  not  exceed  48  inches.  Two 
exceptions  have  been  added  to  the  final 
rule  in  response  to  comments  received. 
Exception  1  permits  the  use  of  pool  lifts 
at  any  location  where  the  entire  pool 
has  a  depth  greater  than  48  inches. 
Exception  2  permits  pools  with  multiple 
pool  lift  locations  to  provide  at  least  one 
where  the  water  depth  does  not  exceed 
48  inches. 

Section  15.8.5.2    Seat  Location 

This  section  requires  the  centerline  of 
the  seat,  when  in  the  raised  position,  to 
be  located  over  the  deck  and  16  inches 
minimum  from  the  edge  of  the  pool. 
Additionally,  the  deck  surface  between 
the  centerline  of  the  seat  and  the  pool 
edge  must  not  have  a  slope  greater  than 
1:48. 

Comment.  The  proposed  rule  required 
the  centerline  of  the  seat,  when  in  the 
raised  position,  to  be  located  over  the 
deck  and  20  inches  minimum  from  the 
pool  edge.  Comments  from  lift 
manufactiirers  expressed  concern  about 
the  20  inch  minimum  distance.  They 
elaborated  on  the  difficulties  associated 
with  providing  a  lift  that  places  the  user 
away  from  the  pivot  point  of  the  lift  a 
distance  of  20  inches.  Additionally,  they 
conmiented  that  aquatic  lifts  with  the 
centerline  of  the  seat  at  least  20  inches 
away  from  the  pool  edge  may  not  clear 
the  footrest  over  the  curbing  or  pool 
edge  provided  on  some  pools. 

Response.  Based  on  the  concerns  of 
conmienters,  the  distance  measured 
from  the  centerline  of  the  lift  seat  to  the 
edge  of  the  pool  has  been  reduced  from 
20  inches  to  16  inches  minimum.  The 
location  of  the  seat  in  relation  to  the 
edge  of  the  pool  is  especially  important 
to  facilitate  safe  transfers.  The  Board  is 
concerned  about  locating  the  seat  either 
over  the  water  or  too  close  to  the  deck 
edge  for  safety  reasons.  This  provision 
has  been  modified  to  address  design 
limitations  and  incorporate  the 
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maximuim  distance  bom  the  pool  edge 
to  ensure  safety. 

Section  15.8.5.3    Clear  Deck  Space 

This  section  requires  a  clear  deck 
space  on  the  side  of  the  seat  opposite 
the  water  and  parallel  vtith  the  seat.  The 
space  is  required  to  be  36  inches  wide 
minimum  and  to  extend  forward  48 
inches  minimum  from  a  line  located  12 
inches  behind  the  rear  edge  of  the  seat. 
The  clear  space  is  specified  in 
relationship  to  the  seat  to  allow 
unobstructed  space  for  either  side  or 
diagonal  transfer.  Additionally,  the  clear 
deck  space  must  have  a  slope  not  greater 
than  1:48. 

Comment.  The  proposed  rule  required 
the  clear  deck  space  to  be  a  minimum 
of  30  inches  wide.  Commenters 
requested  additional  space  to  permit 
greater  flexibility  for  transfer  position 
preferences  and  the  varied  abilities  of 
persons  requiring  the  use  of  a  pool  lift. 
Commenters  expressed  a  preference  that  - 
the  clear  deck  space  should  be  required 
to  provide  a  level  surface  from  which  to 
transfer  from  a  mobility  device  to  the  lift 
seat. 

Response.  The  final  rule  increases  the 
clear  deck  space  required  on  the  side  of 
the  seat  opposite  the  water  to  be  a  width 
of  36  inches  minimum  and  that  the  clear 
deck  space  provide  a  surface  with  a 
slope  not  greater  than  1:48.  The 
additional  space  will  facilitate  the 
maneuvering  that  may  be  needed  by  a 
person  using  a  mobility  device 
preparing  for  a  transfer  to  the  seat  of  a 
pool  lift. 

Section  15.8.5.4    Seat  Height 

This  section  requires  the  height  of  a 
lift  seat  to  be  designed  to  allow  a  stop 
at  16  inches  minimum  to  19  inches 
maximimi  measured  bom  the  deck  to 
the  top  of  the  seat  surfece  when  the  seat 
is  in  the  raised  (load)  position. 

Comment.  The  proposed  rule  required 
the  height  of  the  lift  seat  to  be  16  inches 
minimum  to  18  inches  maximum.  . 
Commenters  requested  a  greater  range  of 
seat  heights  to  transfer  to  or  from  when 
the  lift  is  in  the  up  position.  They 
suggested  a  seat  height  that  could 
accommodate  the  needs  of  users  of  all 
ages  and  abilities  would  be  more 
beneficial. 

Response.  Information  obtained  from 
the  Board  sponsored  research  project 
supported  the  height  requirement  of  a 
lift  seat  while  in  ^e  upper  load  position 
to  be  at  a  height  between  16  and  18 
inches  bom  the  deck  surface.  In 
response  to  the  comments  received,  the 
final  rule  departs  slighUy  from  the 
proposed  rule,  by  permitting  the  lift  seat 
to  make  a  stop  at  the  16  to  19  inch 
height  above  the  deck  surface.  The  lift 


could  provide  additional  stops  at 
various  heights  provided  that  a  stop  is 
provided  between  16  and  19  inches 
above  the  surface  of  the  deck. 

Section  15.8.5.5    Seat  Width 

This  section  requires  a  lift  seat  to  be 
16  inches  wide  minimiun.  No 
substantive  conunent  was  received  and 
no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Comment.  The  proposed  rule  sought 
information  on  the  different  types  of 
seats  that  are  available  on  pool  lifts  and 
whether  a  specific  type  should  be 
required  in  the  final  rule.  Commenters 
did  not  provide  a  consensus  on  either 
the  type  of  pool  lift  seat  or  the  type  of 
materials  preferred  by  pool  lift  users. 

Response.  The  final  rule  does  not 
specify  the  type  of  material  or  the  type 
of  seat  to  be  provided  by  a  pool  lift. 
Persons  with  disabilities  involved  in  the 
Board  sponsored  research  project 
expressed  interest  in  all  types  of  seats. 
An  appendix  note  provides  additional 
information  on  pool  lift  seats.     - 

Section  15.8.5.6    Footrests  and 
Armrests 

This  section  requires  footrests  to  be 
provided  and  that  they  move  in 
conjunction  with  the  seat.  Additionally, 
this  provision  requires  that,  if  provided, 
the  armrest  opposite  the  water  be 
removable  or  fold  clear  of  the  seat  when 
the  seat  is  in  the  raised  (load)  position. 

Comment.  The  proposed  rule 
requested  information  on  the 
appropriateness  of  requiring  armrests  on 
pool  lifts  and  on  their  size  and  location. 
Commenters  supported  requirements 
based  on  their  own  personal  needs  with 
no  consistent  guidance  on  the  location 
or  size  of  armrests  on  a  pool  lift.  One 
conunenter  questioned  the 
appropriateness  of  providing  a  footrest 
on  a  lift  for  entry  into  a  spa  due  to  the 
water  depth  in  some  smaller  spas. 

Response.  An  exception  has  been 
added  that  provides  that  footrests  are 
not  required  on  pool  lifts  that  provide 
an  accessible  means  of  entry  into  a  spa. 
An  appendix  note  encourages  the  use  of 
a  footrest  in  larger  spas  where  possible 
and  some  type  of  retractable  leg  support 
is  recommended  for  pool  lifts  used  in  all 
spas. 

Section  15.8.5.7    Operation 

This  section  requires  that  a  pool  lift 
be  capable  of  imassisted  operation  from 
both  the  deck  and  water  levels.  This 
section  also  requires  that  controls  and 
operating  mechanisms  be  unobstructed 
when  a  lift  is  in  use  and  comply  with 
ADAAG  4.27.4.  That  section  requires 
that  operating  controls  not  require  tight 
grasping,  pinching,  or  twisting  of  the 


wrist  or  more  than  5  pounds  of  pressure 
to  operate. 

Comment.  The  proposed  rule  required 
that  the  lift  controls  and  operating 
mechanisms  may  not  require 
continuous  manual  pressure  for 
operation.  Commenters  with  disabilities 
supported  the  requirement  of  unassisted 
operation  from  both  the  deck  and  water 
levels.  They  reported  the  difficulty  in 
finding  the  responsible  person  when 
lifts  require  assistance,  especially  in 
environments  where  pools  are  not 
routinely  staffed.  Conunenters 
expressed  concerns  about  getting  out  of 
the  water,  if  assistance  is  required, 
especially  where  the  pool  is  not  staffed. 
Someone  could  be  stranded  in  the  water 
for  extended  periods  of  time  awaiting 
assistance.  Commenters  suggested  that 
pool  lifts  that  require  continuous 
manual  pressure  give  the  user  greater 
control  of  their  descent  into  the  water 
and  ascent  back  to  the  deck.  Concern 
was  expressed  by  a  manufecturer  of 
pool  lifts  that  providing  imassisted 
operation  encourages  individuals  to 
swim  alone  and  the  potential  dangers  of 
causing  injury  are  greaUy  increased 
when  using  an  automatic  lift  without 
assistance. 

Response.  A  large  percentage  of  the 
respondents  in  the  Board  sponsored 
research  project  noted  the  importance  of 
using  a  lift  without  assistance.  Pool 
facility  staff  also  indicated  the 
importance  of  a  device  or  design  that 
could  be  used  without  pool  staff 
assistance.  While  this  provision  requires 
the  lift  to  be  independently  operable  it 
does  not  preclude  assistance  from  being 
provided.  The  final  rule  removes  the 
requirement  that  pool  lifts  may  not 
require  continuous  manual  pressure  for 
operation. 

Comment.  A  few  conunenters 
expressed  safety  concerns  where  pool 
lifts  are  provided  in  pools  that  are 
imattended. 

Response.  Pool  lifts  have  been 
commercially  available  for  over  20 
years.  While  the  Board  recognizes  that 
inappropriate  use  of  pool  lifts  may 
result  in  accident  or  injury,  the  Board  is 
not  aware  of  any  incidents  of  injury  or 
accidents  involving  pool  lifts.  The 
Board  is  also  not  aware  of  any  evidence 
that  shows  that  pool  lifts  are  any  less 
safe  than  other  components  of  a  pool 
facility,  such  as  other  means  of  pool 
entry,  when  they  are  used 
inappropriately.  Manufacturers  are  also 
incorporating  features  which  are 
intended  to  discourage  inappropriate 
use,  such  as  fold-up  seats  and  covers. 

Section  15.8.5.8    Submerged  Depth 

This  section  requires  that  a  pool  lift 
be  designed  so  that  the  seat  will 
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submerge  to  a  water  depth  of  18  inches 
minimum.  This  depth  is  necessary  to 
ensure  buoyancy  for  the  person  on  the 
lift  seat  once  in  the  water.  No 
substantive  comment  was  received  and 
no  changes  have  been  made  to  this 
section  for  the  final  rule. 

Section  15.8.5.9    Lifting  Capacity 

This  section  requires  that  single 
person  pool  lifts  provide  a  minimum 
weight  capacity  of  300  pounds.  Lifts 
also  must  be  capable  of  sustaining  a 
static  load  of  at  least  one  and  a  half 
times  the  rated  load. 

Comment.  The  proposed  rule  required 
pool  lifts  to  provide  a  minimum  weight 
capacity  of  300  pounds  and  be  capable 
of  sustaining  a  static  load  of  at  least 
three  times  the  rated  load.  Several  pool 
lift  manufacturers  supported  the 
minimum  weight  requirement  of  300 
pounds.  They  questioned  requiring  a 
static  load  of  tluee  times  the  weight 
Umit.  They  believed  it  was  too  excessive 
and  would  eliminate  viable  lifts  ftom 
being  provided.  A  commenter  suggested 
that  the  static  load  requirement 
reference  an  international  standard  for 
lifts  that  require  a  static  load  of  1.6 
times  the  weight  capacity. 

Response,  "fiie  static  load  requirement 
has  been  reduced  to  one  and  a  half 
times  the  weight  capacity  requirement. 

Section  15.8.6    Sloped  En  tries 

This  section  provides  technical 
requirements  for  sloped  entries 
designed  to  provide  access  into  the 
water.  Due  to  the  similarities  of  this 
type  of  entry  with  ramps  used  in  other 
biiildings  and  facilities,  existing 
ADAAG  requirements  have  been 
referenced  accordingly. 

Section  15.8.6.1     Sloped  Entries 

This  section  requires  sloped  entries  to 
comply  with  ADAAG  4.3  (Accessible 
Route),  except  for  slip  resistance. 

Comment.  Commenters  questioned 
the  ability  of  providing  a  slip  resistant 
surface  on  a  sloped  entry  that  is  under 
water. 

Response.  The  final  rule  provides  an 
exception  for  sloped  entries  from  being 
slip  resistant.  | 

Section  15.8.6.2    Submerged  Depth 

This  section  requires  sloped  entries  to 
extend  to  a  depth  of  24  to  30  inches 
below  the  stationary  water  level.  This 
section  also  requires  that  where 
landings  are  required  by  ADAAG  4.8,  at 
least  one  landing  must  be  located 
between  24  and  30  inches  below  the 
stationary  water  level.  Since  wading 
pools  are  typically  less  than  24  to  30 
inches  deep,  an  exception  provides  that 
sloped  entries  are  only  required  to 


extend  to  the  deepest  part  of  a  wading 
pool.  No  substantive  comment  was 
received  and  no  changes  have  been 
made  to  this  section  in  the  final  rule. 

Section  15.8.6.3    Handrails 

This  section  requires  handrails  that 
comply  with  ADAAG  4.8.5  on  both 
sides  of  all  sloped  entries.  The  clear 
width  between  handrails  must  be 
between  33  and  38  inches.  Exception  1 
does  not  require  handrail  extensions  to 
be  provided  at  the  bottom  of  a  landing 
serving  a  sloped  entry.  Exception  2  does 
not  require  the  clear  width  between 
handrails  where  a  sloped  entry  is 
provided  for  wave  action  pools,  leisure 
rivers,  sand  bottom  pools,  and  other 
pools  where  user  access  is  limited  to 
one  area.  Exception  3  exempts  sloped 
entries  in  wading  pools  from  providing 
handrails. 

Comment.  The  proposed  rule  did  not 
specifically  address  handrails  in  wading 
pools.  Commenters  expressed  great 
concern  about  the  potential  dangers 
from  children  using  handrails  to  play  on 
or  jump  into  the  shallow  water  or  the 
risk  to  other  children  in  the  wading 
pool. 

Response.  The  Board  is  concerned 
about  the  potential  dangers  to  children 
using  handrails  inappropriately. 
Exception  3  has  been  added  to  the  final 
rule  exempting  wading  pools  from 
providing  handrails. 

Section  15.8.7    Transfer  Walls 

This  section  provides  technical 
requirements  for  transfer  walls. 

Section  15.8.7.1    Clear  Deck  Space 

This  section  requires  clear  deck  space 
of  60  inches  by  60  inches  minimum 
with  a  slope  not  steeper  than  1:48  to  be 
provided  at  the  base  of  a  transfer  wall. 
Where  one  grab  bar  is  provided  on  a 
transfer  wall,  the  clear  deck  space  must 
be  centered  on  the  grab  bar.  lliis  allows 
sufficient  space  for  a  transfer  on  either 
side  of  the  grab  bar.  Where  two  grab  bars 
are  provided,  the  clear  deck  space  must 
be  centered  on  the  clearance  between 
the  grab  bars.  No  substantive  conunent 
was  received  and  no  changes  have  been 
made  to  this  section  for  the  final  rule. 

Section  15.8.7.2    Height 

This  section  requires  the  height  of 
transfer  walls  to  be  16  to  19  indies 
measured  from  the  deck  below.  The 
height  requirement  is  consistent  with 
pool  lift  seat  heights  and  similarly 
addresses  the  needs  of  some  children. 
The  maximum  height  above  the  deck 
has  been  changed  to  19  inches  to  be 
consistent  with  other  transfer  heights  in 
ADAAG. 


Section  1 5.8. 7.3    Wall  Depth  and 
Length 

This  section  requires  the  depth  of  a 
transfer  wall  to  be  12  to  16  indies.  As 
a  minimum,  the  12  inch  depth  of  the 
transfer  wall  provides  adequate  space 
for  a  person  to  comfortably  sit  on  the 
surface  of  the  wall.  The  wall  depth  is 
limited  to  16  inches  maximum  so  that 
users  are  not  required  to  traverse  the 
wall  to  transfer  to  the  water.  The  length 
of  the  transfer  wall  must  be  60  inches 
minimum  and  must  be  centered  on  the 
clear  deck  space. 

Section  15.8.7.4    Surface 

This  section  requires  that  the  surface 
of  a  transfer  wall  must  not  be  sharp  and 
must  have  roimded  edges.  Commenters 
overwhelmingly  supported  this  section 
and  no  changes  have  been  made  to  this 
section  for  the  final  rule. 

•Section  15.8.7.5    Grab  Bars 

This  section  requires  at  least  one  grab 
bar  to  be  provided  on  a  transfer  wall. 
Grab  bars  are  required  to  be 
perpendicular  to  the  pool  wall  and 
extend  the  full  depth  of  the  wall.  The 
top  of  the  gripping  surface  must  be  4  to 
6  inches  above  the  wall.  Where  two  grab 
bars  are  provided,  clearance  between 
grab  bars  must  be  24  inches  minimum. 
Where  one  grab  bar  is  provided, 
dearance  must  be  24  inches  minimum 
on  both  sides  of  the  grab  bar.  Grab  bars 
must  comply  with  ADAAG  4.26. 

Comment.  The  proposed  rule  required 
the  top  of  the  gripping  surface  to  be  a 
maximum  of  4  indies  above  the  wall. 
Commenters  expressed  concern  that  4 
inches  maximum  above  the  wall 
siirface,  after  factoring  in  the  diametesof 
the  grab  bar,  would  not  provide 
sufficient  gripping  space  for  persons 
transferring. 

Response.  The  final  rule  provides  a 
range  from  4  to  6  inches  above  the  wall 
to  the  top  of  the  gripping  surface.  The 
range  vdll  provide  greater  flexibility  an^ 
incorporate  the  diameter  of  the  grab  bar 
in  providing  users  of  all  ages  and 
abilities  with  an  appropriate  gripping 
surfoce. 

Section  15.8.8    Transfer  Systems 

This  section  provides  technical 
requirements  for  transfer  systems  used 
as  a  means  of  access  into  the  water.  A 
transfer  system  consists  of  a  transfer 
platform,  combined  with  a  series  of 
transfer  steps  that  descend  into  the 
water.  Users  must  transfer  from  their 
wheelchair  or  mobility  device  to  the 
transfer  platform  and  continue 
transferring  frtim  step  to  step. 


I 
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Section  15.8.8.1    Transfer  Platform 

This  section  requires  a  transfer 
platform  to  be  19  inches  deep  by  24 
inches  wide.  Transfer  platforms  must  be 
provided  at  the  head  of  each  transfer 
system.  No  substantive  comment  was 
received  and  no  changes  have  been 
made  to  this  section  for  the  final  rule. 

Section  1 5.8.8.2    Clear  Deck  Space 

This  section  requires  a  clear  deck 
space  of  60  by  60  inches  minimum  with 
a  slope  not  steeper  than  1:48  at  the  base 
of  the  transfer  platform.  A  level 
unobstructed  space  at  the  base  of  the 
transfer  platform,  centered  along  the  24 
inch  side,  is  necessary  to  facilitate  a 
transfer  frtim  a  wheelchair  or  mobility 
device.  No  substantive  comment  was 
received  and  no  changes  have  been 
made  to  this  section  for  the  final  rule. 

Section  15.8.8.3    Height 

This  section  requires  the  height  of 
transfer  platforms  to  be  16  to  19  inches 
measured  from  the  deck.  No  substantive 
comment  was  received  and  no  changes 
have  been  made  to  this  section  for  the 
final  rule. 

Section  15.8.8.4    Transfer  Steps 

This  section  requires  transfer  steps  to 
be  8  indies  maximum  in  height.  It  also 
requires  that  transfer  steps  extend  to  a 
water  depth  of  18  Inches  minimnm 

Coirunent.  The  proposed  rule  required 
transfer  steps  to  be  7  inches  maximum 
in  height.  Commenters  questioned  the 
inconsistences  between  the  transfer  step 
height  of  8  inches  required  on  a  play 
area  transfer  step  (15.6.5.2.2)  to  that 
provided  in  an  aquatic  setting. 

Response.  The  final  rule  ha^  been 
changed  to  require  an  8  inch  maximum 
step  height  in  aquatic  settings  to  be 
consistent  with  the  play  areas  transfer 
step  (15.6.5.2.2).  An  appendix  note  has 
been  included  recommending  the  height 
of  the  transfer  step  be  minimized 
whenever  possible. 

Section  15.8.8.5    Surface 

This  section  requires  that  the  surface 
of  a  transfer  system  must  not  be  sharp 
and  provide  rounded  edges.  Similar  to 
other  transfer  surfaces,  this  is  necessary 
to  reduce  the  potential  for  injury.  No 
substantive  comment  was  received  and 
no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Section  15.8.8.6    Size 

This  section  requires  each  transfer 
step  to  have  a  tread  depth  of  14  to  17 
indies  and  a  minimum  tread  width  of 
24  inches. 

Comment.  The  proposed  rule  required 
a  range  for  the  transfer  step  depth  from 
12  to  17  indies  and  a  tread  width  of  22 


inches  minimum.  Commenters  pointed 
out  the  inconsistencies  between  the  size 
of  the  transfer  step  in  the  play  areas 
final  rule  (15.6.5.2.1)  and  for  swimming 
pools. 

Response.  In  an  effort  to  provide 
uniformity  between  the  play  areas 
transfer  steps  and  those  located  at 
swimming  pools,  the  final  rule  modifies 
the  transfer  step  to  incorporate  a  range 
of  14  to  17  inches  in  depth  and  a 
minimum  width  of  24  inches. 

Section  15.8.8.7    Grab  Bars 

This  section  requires  one  grab  bar  to 
be  provided  on  each  step  and  the 
transfer  platform,  or  a  continuous  grab 
bar  serving  each  transfer  step  and  the 
transfer  platform.  Where  provided  on 
each  step,  the  top  of  the  gripping  surface 
must  be  4  to  6  inches  above  each  step. 
Where  a  continuous  grab  bar  is 
provided,  the  top  of  tiie  gripping  surface 
must  be  4  to  6  inches  above  the  step 
nosing.  Grab  bars  must  comply  with 
ADAAG  4.26  and  be  located  on  at  least 
one  side  of  the  transfer  system.  The  grab 
bar  located  at  the  transfer  platform  must 
not  obstruct  transfer. 

Comment.  As  previously  discussed  in 
section  15.8.7.5,  the  proposed  rule 
required  the  top  of  the  gripping  surface 
to  be  4  inches  above  the  wall. 
Commenters  expressed  concern  that  4 
inches  above  the  wall  surftice,  after 
factoring  in  the  diameter  of  the  grab  bar, 
would  not  provide  sufficient  space  for 
persons  transferring. 

Response.  The  final  rule  requires  the 
top  of  the  gripping  surface  to  be  4  to  6 
inches  above  the  wall.  It  is  believed  that 
the  range  will  provide  greater  flexibility 
to  users  of  all  ages  and  abilities  with  an 
appropriate  gripping  surftice. 

Section  15.8.9    Pool  Stairs 

This  section  provides  technical 
requirements  for  pool  stairs  used  as  a 
means  of  entry  and  exit  to  the  water. 

Section  15.8.9.1    Pool  Stairs 

This  section  requires  pool  stairs  to 
comply  with  ADAAG  4.9  (Stairs),  except 
as  modified.  ADAAG  4.9  has  been 
referenced  since  stairs  in  pools  are  used 
in  a  similar  manner  as  stairs  elsewhere. 
No  substantive  comment  was  received 
and  no  changes  have  been  made  to  this 
section  in  the  final  rule. 

Section  15.8.9.2    Handrails 

This  section  requires  the  width 
between  handrails  to  be  20  to  24  inches. 
To  reduce  the  potential  for  imderwater 
protrusions,  handrail  extensions  are  not 
required  at  the  bottom  landing  serving 
a  pool  stair. 

Comment.  The  proposed  rule  required 
a  22  inch  maximum  width  between 


handrails  on  pool  stairs.  Commenters 
expressed  concern  that  a  maximum 
distance  of  22  inches  may  be  too  close 
for  people  that  are  large  in  size. 
Commenters  with  mobility  impairments 
supported  the  handrail  distance  of  22 
inches  for  providing  the  needed  support 
while  entering  a  pool  by  stairs. 

Response.  The  final  rule  increases  the 
maximum  width  between  handrails  to 
24  inches.  Separating  the  handrails 
more  tha»24  inches  apart  would  make 
them  too  far  apart  for  a  lai^er  class  of 
people  that  require  the  support  on  pool 
stairs. 

Section  15.8.10    Water  Play 
Components 

This  section  requires  that  where  water 
play  components  are  provided,  the 
provisions  of  15.6  (Play  Areas)  and 
ADAAG  4.3  apply,  except  where 
modified  by  this  section. 

Comment.  The  proposed  rule  sought 
comment  on  specific  features  within 
aquatic  recreation  facilities  where  it 
may  be  technically  infeasible  in  new 
construction  to  comply  with  the 
proposed  requirements  in  15.8. 
Manufacturers  and  designers  of  water 
play  components  expressed  concerns 
about  having  to  provide  ramp  access  to 
elevated  play  structxues  in  standing 
water.  Many  of  these  components  are  at 
considerable  distances  from  the  top  of 
the  water  surface  and  ramping  would  be 
very  challenging  and  costly. 
Commenters  with  disabilities  or 
individuals  representing  individuals 
with  disabilities  expressed  a  great  desire 
to  have  access  to  these  unique  water 
experiences. 

Response.  The  final  rule  requires  that 
where  water  play  components  are 
provided,  they  must  comply  with  15.6 
(Play  Areas)  and  ADAAG  4.3,  except  as 
modified  or  otherwise  provided  in  this 
section.  The  final  rule  is  responsive  to 
manufacturers  and  designers  by 
providing  an  exception  to  providing 
ramp  access,  while  providing  persons 
with  disabilities  the  opportunity  to 
enjoy  this  unique  family  oriented  water 
experience  with  their  family  and 
friends.  Exception  1  exempts  accessible 
routes,  clear  floor  spaces,  and 
maneuvering  spaces  that  are  submerged 
from  the  requirements  for  cross  slope, 
running  slope,  and  surface.  Exception  2 
permits  transfer  systems  to  be  used  in 
lieu  of  ramps  to  coimect  elevated  play 
components. 

Regulatory  Process  Matters 

Executive  Order  12866:  Regulatory 
Planning  and  Review 

This  final  rule  is  a  significant 
regulatory  action  under  Executive  Order 
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12866  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget.  The 
Board  has  assessed  the  benefits  and 
costs  of  the  rule.  The  assessment  has 
been  placed  in  the  public  docket  and  is 
available  for  inspection.  The  assessment 
is  also  available  on  the  Board's  Internet 
site  [http://www.access-board.gov).  The 
assessment  is  summarized  below: 

Benefits 

The  benefits  of  the  final  rule«re  not 
quantifiable,  but  are  significant  and  are 
consistent  with  the  President's  New 
Freedom  Initiative.  The  primary  benefit 
is  the  fulfillment  of  civil  rights  realized 
by  individuals  with  disabilities.  There 
are  52.5  million  Americans  with 
disabilities.  Almost  one  in  five  adults 
has  some  type  of  disability.  Among 
individuals  15  years  old  and  over,  25 
million  have  difficulty  walking  or  using 
stairs.  The  final  guidelines  will  result  in 
newly  constructed  and  altered 
recreation  facilities  that  are  accessible  to 
individuals  with  disabilities  and  will 
enable  them  to  participate  in  a  wide 
range  of  recreational  opportunities. 
Individuals  with  disabilities  can  also 
realize  significant  health  benefits  by 
participating  in  the  range  of  recreational 
opportunities  made  accessible  as  a 
result  of  the  final  guidelines. 

Costs 

For  each  type  of  facility  addressed  by 
the  final  rule,  the  assessment  estimates 
the  number  of  existing  facilities  and 
new  facilities  constructed  annually, 
identifies  the  requirements  that  have 
cost  impacts  for  new  construction  and 
alterations,  estimates  the  unit  costs  per 
facility,  and  calculates  the  total  annual 
compliance  costs.  The  number  of  small 
entities  is  reported  as  a  percentage  of 
the  facilities.  To  estimate  cost  impacts, 
the  assessment  relies  on  assumptions 
where  sufficient  data  is  not  available. 
The  assumptions  are  based  on 
interviews  with  professionals  in  the 
affected  industries  and  are  disclosed  in 
the  assessment.  The  assumptions  cannot 
be  validated  and  may  not  reflect  the  real 
world.  The  assiunptions  may  result  in 
under  or  overestimating  the  impacts  of 
the  final  rule.  The  relevant  data  for  each 
facility  type  is  presented  below. 

Amusement  Rides 

Existing  Facilities:  377  amusement 
parks. 

New  Construction:  4  new  amusement 
parks  per  year. 

Small  Entities:  81  percent  of 
amusement  parks. 

New  Amusement  Rides:  343  new  rides 
per  year,  68  will  be  platform  type  rides 
with  stepped  entrances. 


New  Construction  Impacts:  New 
platform  type  rides  with  stepped 
entrances  will  need  a  ramp  ($4,0d0  to 
$6,700  unit  cost)  or  a  platform  lift 
($12,000  to  $15,000  imit  cost)  to  provide 
an  accessible  route  to  the  load  and 
luiload  area;  and  additional  space 
($1,175  unit  cost)  in  the  load  and 
unload  area  to  provide  wheelchair 
turning  space  and  wheelchair  storage 
space  if  a  ride  seat  designed  for  transfer 
or  transfer  device  is  provided.  For 
purposes  of  estimating  the  costs  of 
providing  access  to  new  rides,  the 
assessment  assiunes  that  a  transfer 
device  ($5,000  unit  cost)  would  be 
provided  for  all  new  rides.  New  rides 
will  need  a  sign  ($100  unit  cost)  at  the 
entrance  of  the  queue  or  waiting  line 
indicating  the  type  of  access  provided 
(e.g.,  wheelchair  access  or  transfer 
access). 

Alterations  Impacts:  Minimal. 

Total  Annual  Compliance  Costs:  $2.5 
million. 

Boating  Facilities 

Existing  Facilities:  12,000  marinas;  no 
data  on  boat  launch  ramps. 

New  Construction:  240  new  marinas 
per  year. 

/iterations:  600  existing  marinas  per 
year. 

Small  Entities:  99  percent  of  marinas. 

New  Construction  Impacts:  Gangways 
that  are  part  of  an  accessible  route  will 
need  to  provide  a  1:12  maximum  slope 
or  a  gangway  at  least  80  feet  long.  The 
unit  cost  will  be  site  specific.  The 
assessment  assumes  unit  costs  will 
range  fi-om  $15,000  to  $35,000  where 
the  maximum  vertical  level  change  is 
more  than  2.5  feet,  but  less  than  10  feet; 
and  $33,000  to  $45,000  where  the 
maximum  vertical  level  change  is  more 
than  10  feet.  The  impacts  on  new 
accessible  boat  slips  and  new  accessible 
boarding  piers  at  new  boat  laimch 
ramps  will  be  minimal. 

Alterations  Impacts:  Alterations  to 
existing  boat  slips  are  a  primary 
function  area  and  may  trigger  provision 
of  an  accessible  route,  unless  the 
additional  cost  is  disproportionate  to 
the  overall  costs  of  the  alterations  or 
compliance  is  technically  infeasible. 
The  impacts  on  altered  boat  slips  will  be 
minimal. 

Total  Annual  Compliance  Costs: 
$10.8  million  to  $18.0  million. 

Fishing  Piers  and  Platforms 

Existing  Facilities:  No  data. 
New  Construction:  No  data. 
Small  Entities:  No  data. 
New  Construction  Impacts:  Minimal. 
Alterations  Impacts:  Minimal. 
Total  Annual  Compliance  Costs: 
Minimal 


Golf  Courses 

ExistingFacilities:  17,108  golf 
coiu-ses. 

New  Construction:  377  to  524  new 
golf  courses  per  year. 

Small  Entities:  99  percent  of  golf 
courses. 

New  Construction  Impacts:  Minimal.  • 

Alterations  Impacts:  Minimal. 

Total  Annual  Compliance  Costs: 
Minimal. 

Miniature  Golf  Courses 

Existing  Facilities:  7,500  to  10,000 
miniature  golf  courses. 

New  Construction:  150  new  custom 
design  and  170  new  modular  miniature 
golf  coinses  per  year. 

Small  Entities:  100  percent  of 
miniatine  golf  courses. 

New  Construction  Impacts:  The 
assessment  discusses  potential  impacts 
on  new  custom  design  courses  (low 
profile  courses,  challenge  courses,  and 
adventure  style  courses)  and  new 
modular  courses  (indoor  courses  and 
outdoor  courses).  The  impacts  on  new 
custom  design  low  profile  courses  will 
be  minimal.  For  purposes  of  estimating 
the  costs  for  maldng  at  least  50  percent 
of  the  holes  on  the  other  custom  design 
courses  accessible,  the  assessment 
assumes  a  10  percent  increase  in 
construction  costs  for  new  challenge 
type  courses,  and  a  25  percent  increase 
for  new  adventxire  style  courses.  New 
indoor  modular  courses  may  need  to 
lease  additional  space  to  provide  an 
accessible  route  for  at  least  50  percent 
of  the  holes,  and  new  outdoor  modular 
coinses  that  are  not  recessed  in  the 
groimd  will  have  to  provide  an 
accessible  route  for  at  least  50  percent 
of  the  holes.  The  assessment  assumes 
the  additional  cost  for  new  modular 
courses  will  $5,000  per  course. 

Alterations  Impacts:  Minimal. 

Total  Aimual  Compliance  Costs:  $5.4 
million. 

Exercise  Equipment,  Bowling  Lanes, 
and  Shooting  Facilities 

Existing  Facilities:  17,531  physical 
fitness  facilities;  5,500  bowling  centers; 
and  10,000  shooting  facilities.  No  data 
on  other  facilities  that  provide  exercise 
equipment. 

New  Construction:  800  to  1,000  new 
physical  fitness  facilities;  25  new 
bowling  centers;  and  100  new  shooting 
facilities  per  year. 

Small  Entities:  99  percent  of  physical 
fitness  facilities;  and  100  percent  of 
bowling  centers  and  shooting  facilities. 

New  Construction  Impacts:  Minimal. 

Alterations  Impacts:  Minimal. 

Total  Aimual  Compliance  Costs: 
Minimal. 


56384         Federal  Register / Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67.  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations         56383 


Swimming  Pools,  Wading  Pools,  and 
Spas 

Existing  Facilities:  124,577  pools;  no 
data  on  spas. 

New  Construction:  1,245  new  pools 
per  year;  565  new  spas  per  year.  The 
assessment  assumes  715  new  pools  per 
year  have  less  than  300  linear  fiaet  of 
pool  wall  and  will  need  at  least  one 
means  of  accessible  entry  into  the  pool. 

Small  Entities:  Ranges  £rom  15 
percent  for  private  hospitals  to  100 
percent  for  camps  and  recreational 
vehicle  parks. 

New  Construction  Impacts:  For  new 
pools  with  less  than  300  linear  feet  of 
pool  wall,  the  assessment  assiunes  that 
a  pool  lilt  will  be  provided  ($4,000  imit 
cost).  For  pools  with  300  linear  feet  or 
more  of  pool  wall,  the  assessment 
assiunes  250  of  these  new  pools  per  year 
will  provide  an  accessible  means  of 
entry  in  the  absence  of  the  final  rule  and 
will  add  a  pool  lift  ($4,000  unit  cost). 
The  assessment  assumes  the  other  new 
pools  with  300  linear  feet  or  more  of 
pool  wall  will  provide  a  pool  lift  ($4,000 
unit  cost)  and  pool  stairs  ($2,500  unit, 
cost).  The  impacts  on  wading  pools  will 
be  minimal.  The  assessment  assumes 
new  spas  will  provide  a  pool  lift  ($4,000 
unit  cost). 

Alterations  Impacts:  Minimal. 

Total  Annual  Compliance  Costs:  $8.0 
million. 

Regulatory  Flexibility  Act 

The  final  regulatory  flexibility 
analysis  has  been  performed  in 
conjunction  with  the  assessment  of  the 
benefits  and  costs  of  the  final  rule 
required  by  Executive  Order  12866  and 
the  preparation  of  the  preamble  for  the 
final  rule.  The  analysis  is  summarized 
below. 

Need  for  and  Objectives  of  Guidelines 

The  Access  Board  is  required  to  issue 
accessibility  guidelines  under  the 
Americans  with  Disabilities  Act  (ADA) 
to  ensure  that  new  construction  and 
alterations  of  facilities  covered  by  the 
law  are  readily  accessible  to  and  usable 
by  individuals  with  disabilities. 
Recreation  facilities  are  among  the 
facilities  covered  by  the  ADA. 
Recreation  facilities  have  unique 
features  that  are  not  adequately 
addressed  by  the  Americans  with 
Disabilities  Act  Accessibility  Guidelines 
(ADAAG).  The  final  rule  will  amend 
ADAAG  to  provide  supplemental 
guidelines  for  making  recreation 
facilities  accessible. 

Significant  Issues  Raised  During  Public 
Comment  Period 

The  significant  comments  raised 
during  the  public  comment  period  are 


summarized  in  the  preamble  to  the  final 
rule,  along  with  the  Access  Board's 
assessment  of  the  comments  and  the 
reason  for  selecting  the  alternative 
adopted  in  the  final  rule.  The 
alternatives  considered  in  the  proposed 
rule  and  the  final  rule,  and  changes 
made  from  the  proposed  rule  for  each 
type  of  recreation  facility  are  presented 
in  the  assessment  of  the  benefits  and 
costs  of  the  final  rule  required  by 
Executive  Order  12866. 

Numbers  of  Small  Entities  Affected  by 
Final  Rule 

The  numbers  of  small  entities  affected 
by  the  final  rule  are  reported  under  the 
summary  of  the  assessment  of  the 
benefits  and  costs  of  the  final  rule 
required  by  Executive  Order  12866. 

Reporting  and  Recordkeeping         > 
Requirements 

There  are  no  reporting  and 
recordkoeping  requirements. 

Steps  Taken  To  Minimize  Significant 
Economic  Impact  on  Small  Entities 

The  Access  Board  has  taken  steps  to 
minimize  the  significant  economic 
impact  on  small  entities  for  each  of  the 
different  types  of  recreation  facilities 
addressed  in  the  final  rule.  These  steps 
are  listed  below. 

•  Amusement  Aides— The  final  rule 
allows  designers  and  operators  of  new 
amusement  rides  the  choice  of 
providing  at  least  one  wheelchair  space, 
or  an  amusement  ride  seat  designed  for 
transfer,  or  a  transfer  device.  The  final 
rule  limits  application  of  the  guidelines 
to  existing  rides  that  are  altered.  The 
final  rule  also  allows  designers  and 
operators  greater  flexibility  in  applying 
ADAAG  to  amusement  rides. 

•  Boating  Facilities — The  final  rule 
permits  gangways  that  are  part  of  an 
accessible  route  to  exceed  the  1:12 
maximum  slope  requirement  for  ramps 
where  the  total  length  of  the  gangways 
is  at  least  80  feet  (30  feet  for  smaller 
facilities  with  fewer  than  25  boat  slips). 
The  final  rule  reduces  the  number  of 
boat  slips  required  to  be  accessible  in 
new  construction,  and  modifies  the 
requirements  for  accessible  boat  slips  in 
alterations  so  no  more  than  one  boat  slip 
is  lost.  The  final  rule  also  allows 
designers  and  operators  greater 
flexibility  in  applying  ADAAG  to 
boating  facilities. 

•  Fishing  Piers  and  Platforms— The 
final  rule  permits  gangways  that  are  part 
of  an  accessible  route  to  exceed  the 
maximum  1:12  requirement  for  ramps 
where  the  total  length  of  the  gangways 
is  at  least  30  Coet.  The  final  rule  also 
exempts  guards  that  comply  with 
certain  sections  of  the  International 


Building  Code  fi-om  the  maximum  34 
inch  height  requirement. 

•  Golf  Courses — The  final  rule 
permits  a  golf  car  passage  to  be  provided 
on  golf  courses  and  driving  ranges, 
instead  of  an  accessible  route. 

•  Miniature  Golf  Courses — The  final 
rule  requires  at  least  50  percent  of  holes 
on  miniature  golf  courses  to  be 
accessible,  and  permits  one  break  in  the 
sequence  of  accessible  holes  provided 
the  last  hole  in  the  sequence  is  the  last 
hole  on  the  course.  The  final  rule  also 
allows  designers  and  operators  greater 
flexibility  in  applying  ADAAG  to 
miniature  golf  courses. 

•  Swimming  Pools,  Wading  Pools, 
and  Spas — ^The  final  rule  permits  small 
pools  with  less  than  300  linear  feet  of 
pool  wall  to  provide  at  least  one  means 
of  access  into  the  water,  and  permits 
water  play  components  to  use  transfer 
systems  to  connect  elevated  water  play 
components. 

Technical  Assistance 

The  Access  Board  will  provide 
technical  assistance  materials  to  help 
small  entities  understand  the 
accessibility  guidelines  for  recreation 
facilities.  The  Access  Board  also 
operates  a  toll-free  technical  assistance 
service  to  answer  questions  fit)m  the 
public  about  the  guidelines. 

Executive  Order  13132:  Federalism 

The  final  nde  adheres  to  the 
fundamental  federalism  principles  and 
policy  making  criteria  in  Executive 
Order  13132.  The  final  rule  implements 
Federal  civil  rights  legislation  that  was 
enacted  pursuant  to  the  Congress' 
authority  to  enforce  the  fourteenth 
amendment  and  to  regulate  commerce. 
Ensuring  the  civil  rights  of  groups  who 
have  experienced  irrational 
discrimination  has  long  been  recognized 
as  a  national  issue  and  a  proper  function 
of  the  Federal  government.  The  ADA 
was  enacted  "to  provide  a  clear  and 
comprehensive  national  mandate  for  the 
elimination  of  discrimination  against 
individuals  with  disabilities  *  *  *  and 
to  ensure  that  the  Federal  government 
plays  a  central  role  in  enforcing  the 
standards  established  in  this  chapter  on 
behalf  of  individuals  with  disabilities." 
42  U.S.C.  12101(b)(1)  and  (3).  The  ADA 
recognizes  the  authority  of  State  and 
local  governments  to  enact  and  enforce 
laws  that  "provide  greater  or  equal 
protection  for  the  rights  of  individuals 
with  disabilities  than  are  afforded  by 
this  chapter."  42  U.S.C.  12201(b).  The 
final  rule  establishes  minimum 
guidelines.  States  and  local 
governments  can  adopt  accessibility 
standards  that  provide  individuals  with 
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disabilities  equal  or  greater  access  to 
recreation  facilities. 

The  Access  Board  has  consulted  with 
State  and  local  governments  throughout 
the  rulemaking  process.  The  National 
Recreation  and  Park  Association,  States 
Organization  for  Boating  Access,  New 
Jersey  Department  of  Conmiujiity 
Affairs,  San  Francisco  Department  of 
Public  Works,  and  the  Hawaii  Disability 
and  Communication  Access  Board 
represented  the  interests  of  State  and 
local  governments  on  the  Recreation 
Access  Advisory  Committee.  State  and 
local  governments  participated  in  the 
public  hearings  and  information 
meetings  held  on  the  NPRM  and  the 
draft  final  rule,  and  submitted  more 
than  70  comments.  Most  of  the 
comments  were  centered  on  boating 
facilities.  The  California  Department  of 
Boating  and  Waterways,  Oregon  State 
Marine  Board,  and  Michigan 
Department  of  Natural  Resources  were 
actively  involved  in  providing 
information  and  alternative  proposals 
for  consideration  diuing  the  rulemaking. 
Approximately  30  other  State  and  local 
governments  joined  in  supporting  the 


various  proposals  submitted  by  those 
States. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
does  not  apply  to  proposed  or  final  rules 
that  enforce  constitutional  rights  of 
individuals  or  enforce  any  statutory 
rights  that  prohibit  discrimination  on 
the  basis  of  race,  color,  sex,  national 
origin,  age,  handicap,  or  disability. 
Since  the  final  rule  is  issued  under  the 
authority  of  the  Americans  with 
Disabilities  Act,  an  assessment  of  the 
rule's  effects  on  State,  local,  and  tribal 
governments,  and  the  private  sector  is 
not  required  by  the  Unfunded  Mandates 
Reform  Act. 

List  of  Subiects  in  36  CFR  Part  1191 

Buildings  and  facilities.  Civil  rights. 
Incorporation  by  reference.  Individuals 
with  disabilities.  Transportation. 

Thurman  M.  Davis,  Sr., 

Chair,  Architectural  and  Transportation 
Barriers  Compliance  Board. 

For  the  reasons  stated  in  the 
preamble,  part  1191  of  title  36  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 


PART  1191— AMERICANS  WITH 
DISABILITIES  ACT  (ADA) 
ACCESSIBILITY  GUIDELINES  FOR 
BUILDINGS  AND  FACILITIES 

1.  The  authority  citation  for  36  CFR 
Part  1191  continues  to  read  as  follows: 

Authority:  42  U.S.C.  12204. 

2.  Appendix  A  to  Part  1191  is 
amended  as  follows: 

a.  By  revising  the  title  page  and  pages 
i,  ii,  lA,  2,  3, 4,  4A,  5  through  11,  58A, 
and  76  through  81  as  set  forth  below. 

b.  By  removing  the  blank  page 
following  the  title  page. 

c.  By  adding  pages  4B,  llA,  58B,  and 
82  through  96  as  set  forth  below. 

d.  In  the  appendix  to  Appendix  A  by 
revising  pages  Al,  AlA,  A16,  and  A22 
through  A25  and  adding  pages  AlB, 
A16A,  and  A26  through  A32  as  set  forth 
below. 

The  additions  and  revisions  read  as 
follows: 

Appendix  A  to  Part  1191 — ^Americans 
With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities 

BtULING  CODE  8150-01-^ 
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ADA  ACCESSmiLITT  GUIDELINES 

FOR  BUILDINGS  AND  FACILITIES 
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2.3  Incorporation  by  Reference 


2.3  Incorporation  by  Reference. 

2.3.1  General.  The  publications  listed  In  2.3.2 
are  incorporated  by  reference  in  this  document. 
The  Director  of  the  Federal  Register  has  approved 
these  materials  for  incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR  part 
51 .  Copies  of  the  referenced  publications  may  be 
inspected  at  the  Architectural  and  Transportation 
Barriers  Comphance  Board,  1331  F  Street.  NW.. 
Suite  1000.  Washington,  DC;  at  the  Department  of 
Justice,  Civil  Rights  Division,  Disability  Rights 
Section,  1 425  New  York  Avenue,  NW,  Washington, 
DC;  or  at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW,  Suite  700,  Washington, 
DC. 

2.3.2  Referenced  Publications.  The  specific 
edition  of  the  publications  listed  below  are 
referenced  in  this  document.  Where  differences 
occur  between  this  document  and  the  referenced 
publications,  this  document  applies. 

2.3.2.1  American  Society  for  Testing  and 
Bfaterlals  (ASTM)  Standards.  Copies  of  the 
referenced  publications  may  be  obtained  from  the 
American  Society  for  Testing  and  Materials,  100 
Bar  Harbor  Drive.  West  Conshohoeken, 
Pennsylvania  19428  (http://www.astm.org). 

ASTM  F  1 292-99  Standard  Specification  for 
Impact  Attenuation  of  Surface  Systems  Under  and 
Around  Playground  Equipment  (see  15.6.7.2 
Ground  Surfaces,  Use  Zones). 

ASTM  F  1 487-98  Standard  Consumer  Safety 
Performance  Specification  for  Playground 
Equipment  for  Public  Use  (see  3.5  Definitions, 
Use  Zone).     | 

ASTM  F  1951-99  Standard  Specification  for 
Determination  of  Accessibility  of  Surface  Systems 
Under  and  Around  Playground  Equipment  (see 
15.6.7.1  Ground  Surfaces.  Accessibility). 

2.3.2.2  International  Code  Council  (ICC) 
Codes.  Copies  of  the  referenced  publications  may 
be  obtained  from  the  International  Code  Council. 
5203  Leesburg  Pike.  Suite  600.  Falls  Church.  VA 
22041-3401  (http://www.intlcode.org). 


lA 


International  Building  Code  2000  (see  15.3.3.2 
Height). 
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3. 


MISCELLANEOUS 
INSTRUCTIONS  AND 
DEFINITIONS. 


3.1  Graphic  Conventions.  Graphic  conventions 
are  shown  in  Table  I.  Dimensions  that  are  not 
marked  minimum  or  maximum  are  absolute, 
imless  otherwise  indicated  in  the  text  or  captions. 

3.2  Dimensional  Iblerances.  All  dimensions  are 
subject  to  conventional  building  industry^ 
tolerances  for  field  conditions. 

3.3  Notes.  The  text  of  these  guidelines  does  not 
contain  notes  or  footnotes.  Additional 
information,  explanations,  and  advisory  materials 
are  located  in  the  Appendix. 

3.4  General  Terminology. 

comply  with.  Meet  one  or  more  specifications  of 
these  guidelines. 

if.  if...  then.  Denotes  a  specification  that  applies 
only  when  the  conditions  described  are  present. 

may.  Denotes  an  option  or  alternitive. 

shall.  Denotes  a  mandatory  sp>eclfication  or 
requirement. 

should.  Denotes  an  advisory  specification  or 
recommendation, 

3.5  Definitions. 

Access  Aisle.  An  accessible  pedestrian  space 
between  elements,  such  as  parking  spaces, 
seating,  and  desks,  that  provides,  clearances 
appropriate  for  use  of  the  elements. 

Accessible.  Describes  a  site,  building,  facility,  or 
portion  thereof  that  complies  with  these 
guidelines. 


Accessible  Element.  An  element  specified  by  , 
these  guidelines  {{or  example,  telephone,  controls, 
and  the  like). 

Accessible  Route.  A  continuous  unobstructed 
path  connecting  all  accessible  elements  and 
spaces  of  a  building  or  facility.  Interior  accessible 
routes  may  include  corridors,  floors,  ramps, 
elevators,  lifts,  and  clear  floor  space  at  fixtures. 
Exterior  accessible  routes  may  include  parking 
access  aisles,  curb  ramps,  crosswalks  at  vehicular 
ways,  walks,  ramps,  and  lifts. 

Accessible  Space.  Sp>ace  that  complies  with 
these  guidelines. 

Adaptability.  The  ability  of  certain  building 
spaces  and  elements,  such  as  kitchen  counters, 
sinks,  and  grab  bars,  to  be  added  or  altered  so  as 
to  accommodate  the  needs  of  individuals  with  or 
without  disabilities  or  to  accommodate  the  needs 
of  f)ersons  with  different  tyjjes  or  degrees  of 
disability. 

Addition.  An  expansion,  extension,  or  increase  in 
the  gross  floor  area  of  a  building  or  facility. 

A^in*"**trative  Authority.  A  governmental 
agency  that  adopts  or  enforces  regulations  and 
guidelines  for  the  design, "construction,  or 
alteration  of  buildings  auid  facilities. 

Alteration.  An  alteration  is  a  change  to  a  building 
or  facility  that  affects  or  could  affect  the  usability 
of  the  building  or  facility  or  part  thereof 
Alterations  include,  but  are  not  limited  to, 
remodeling,  renovation,  rehabilitation, 
reconstruction,  historic  restoration,  resurfacing  ot 
circulation  paths  or  vehicular  ways,  changes  or 
rearrangement  of  the  structural  parts  or  elements, 
and  changes  or  rearrangement  in  the  plan 
configuration  of  walls  and  full-height  partitions. 
Normal  maintenance,  reroofing,  painting  or 
wallpapering,  or  changes  to  mechanical  and 
electrical  systems  are  not  alterations  unless  they 
affect  the  usability  of  the  building  or  facility. 

Amusement  Attraction.  Any  facility,  or  portion 
of  a  facility,  located  within  an  amusement  park  or 
theme  park  which  provides  amusement  without 
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3.5  Definitions 


the  use  of  an  amusement  device.  Examples 
include,  but  are  not  limited  to.  fun  houses, 
barrels,  and  other  attractions  without  seats. 

/\piy«ginent  Ride.  A  system  that  moves  persons 
throu^  a  fixed  course  within  a  defined  area  for 
the  purpose  of  amusement. 

/^i^pgment  Ride  Seat.  A  seat  that  is  built-in  or 
mechanically  fastened  to  an  amusement  ride 
intended  to  be  occupied  by  one  or  more 
passengers. 

Area  of  Rescue  Ag«f  «*«»^«^«^    An  area,  which  has 
direct  access  to  an  exit,  where  people  who  are 
unable  to  use  stairs  may  remain  temporarily  in 
safety  to  await  further  instructions  or  assistance 
during  emergency  evacuation. 

Area  of  Sport  Activity.  That  portion  of  a  room  or 
space  where  the  play  or  practice  of  a  sport  occurs. 

Assembly  Area.  A  room  or  space  accommodating 
a  group  ©/"individuals  for  recreational, 
educational,  political,  social,  civic,  or  amusement 
purjxjses,  or  for  the  consumption  of  food  and 
drink. 

Automatic  Door.  A  door  equipped  with  a  power- 
op>erated  mechanism  and  controls  that  open  and 
close  the  door  automatically  upon  receipt  of  a 
momentary  actuating  signal.  The  switch  that 
begins  the  automatic  cycle  may  be  a  photoelectric 
device,  floor  mat,  or  manual  switch  (see  p)ower- 
assisted  door). 

Rftarding  Pier  A  portion  of  a  pier  where  a  boat  is 
temporarily  secured  for  the  purpose  of  embarking 
or  disembarking. 

Boat  LaT'in*^*^  pamp    A  sloped  surface  designed 
for  launching  and  retrieving  trailered  boats  and 
other-water  craft  to  and  from  a  body  of  water. 

Boat  Slip.    That  portion  of  a  pier,  main  pier,  finger 
pier,  or  float  where  a  boat  is  moored  for  the 
purpose  of  berthing,  embarking,  or  disembarking. 

p^^lding    Any  structure  used  and  intended  for 
supporting  or  sheltering  any  use  or  occupancy. 


Catch  Pool.  A  pool  or  designated  section  of  a 
pool  used  as  a  terminus  for  water  slide  flumes. 

Circulation  Path.  An  exterior  or  interior  way  of 
p>assage  from  one  place  to  another  for 
pedestrians,  including,  but  not  limited  to,  walks, 
hallways,  courtyards,  stairways,  and  stair 
landings. 

Clear.  Unobstructed. 

Clear  Floor  Space.  The  minimum  unobstructed 
floor  or  ground  space  required  to  accommodate  a 
single,  stationary  wheelchair  and  occupant. 

Closed  Circuit  Ttelephone.  A  telephone  with 
dedicated  line(s)  such  as  a  house  phone,  courtesy 
phone  or  phone  that  must  be  used  to  gain 
entrance  to  a  facility. 

ro^fipon  y«y.  Refers  to  those  interior  and 
exterior  rooms,  spaces,  or  elements  that  are  made 
available  for  the  use  of  a  restricted  group  of 
pjeople  (for  example,  occupants  of  a  homeless 
shelter,  the  occujaants  of  an  office  building,  or  the 
guests  of  such  occupamts). 

Cross  Slope.  The  slope  that  is  perpendicular  to 
the  direction  of  travel  (see  running  slope). 

riirh  Pamp  A  short  ramp  cutting  through  a  curb 
or  built  up  to  it. 

Detectable  W'TTliJIPg    -^  standardized  surface 
feature  built  in  or  applied  to  walking  surfaces  or 
other  elements  to  warn  visually  impaired  people 
of  hazards  on  a  circulation  path. 

Egress,  ^ganw  of  A  continous  and  unobstructed 
way  of  exit  travel  from  any  point  in  a  building  or 
facility  to  a  public  way.  A  means  of  egress 
comprises  vertical  and  horizontal  travel  and  may 
include  intervening  room  spaces,  doorways, 
hallways,  corridors,  passageways,  balconies, 
ramps,  stairs,  enclosures,  lobbies,  horizontal 
exits,  courts  and  yards.  An  accessible  means  of 
egress  is  one  that  complies  with  these  guidelines 
and  does  not  include  stairs,  steps,  or  escalators. 
Areas  of  rescue  assistance  or  evacuation  elevators 
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may  be  included  as  part  of  accessible  means  of 
eff-ess. 


An  architectural  or  mechanical 
component  of  a  building,  facility.  spsKX.  or  site, 
e.g..  telephone,  curb  ramp.  door,  drinking 
fountain,  seating,  or  water  closet. 

Eierated  Plav  Component.  A  play  component 
that  is  approached  above  or  below  grade  and  that 
is  part  of  a  composite  play  structure  consisting  of 
two  or  more  play  components  attached  or 
fimctionalfy  link&l  to  create  an  integrated  unit 
providing  more  than  one  j^ay  activity. 


Any  access  point  to  a  building  or 
portion  of  a  building  or  facility  used  for  the 
purpose  of  entering.  An  entrance  includes  the 
approach  walk,  the  vertical  access  leading  to  the 
entrance  platform,  the  entrance  platform  itself, 
vestibules  if  provided,  the  entry  door(s)  orgatefsl 
and  the  hardware  of  the  entry  door(s)  orgate(s). 

Eicility.  All  or  any  portion  of  buildings, 
structures,  site  improvements,  complexes, 
equipment,  roads,  walks,  passageways,  parking 
lots,  or  other  real  or  personal  property  located  on 
a  site. 


A  variable-sloped  pedestrian  walkway 
that  links  a  fixed  structure  or  land  with  a  floating 
structure.  Gangways  which  connect  to  vessels  are 
not  included. 

Golf  Car  Passafe.  A  continuous  passage  on 
which  a  motorized  golf  car  can  operate. 

^"**gM!  IFIyor  ^y  occuplable  floor  less  than  one 
story  above  or  below  grade  with  direct  access  to 
grade.  A  building  or  facility  always  has  at  least 
one  ground  floor  and  may  have  more  than  one 
ground  floor  as  where  a  split  level  entrance  has 
been  provided  or  where  a  building  is  built  into  a 
hillside. 

Qmiitid  f  .ey^J  p^yy  g9mP?nTllt     A  play 

component  that  is  approached  and  exited  at  the 
ground  level. 


M«.«Mn<«^  or  M#.KMi^inff  n^|-    That  portion  of 
a  story  wHich  is  an  intermediate  floor  level  placed 
within  the  story  and  having  occuplable  space 
above  and  below  its  floor 

Mffrfctll  *^rffffffinf  a  crosswalk  or  other  idenUfied 
p>ath  Intended  for  pedestrian  use  In  crossing  a 
vehicular  way. 

MiiHiiiiiwtw  nw^m«|  Any  building  containing 
more  than  two  dwelling  units. 

Occuplable.  A  room  or  enclosed  space  designed 
for  human  occupancy  in  which  individuals 
coi^regate  for  amusement,  educational  or  similar 
purposes,  or  in  which  occupants  are  engaged  at 
labor,  and  which  is  equipped  with  means  of 
egress,  li^t,  and  ventilation. 

Operable  Part.  A  part  of  a  piece  of  equipment  or 
appliance  used  to  insert  or  withdraw  objects,  or  to 
activate,  deactivate,  or  adjust  the  equipment  or 
appliance  (for  example,  coin  slot,  push  button, 
handle). 

Path  of  Travel.  (Reserved). 

Plav  Area.  A  portion  of  a  site  containing  play 
components  designed  and  constructed  for 
children. 

May  Component.  An  element  intended  to 
^nerate  specific  opportunities  for  play, 
socialization,  or  learning.  Play  components  may 
be  manufactured  or  natural,  and  may  be  stand 
alone  or  part  of  a  composite  play  structure. 

Power-assisted  Door  A  door  used  for  human 
passage  with  a  mechanism  that  helps  to  o{}en  the 
door,  or  relieves  the  op>enlng  resistance  of  a  door, 
upon  the  activation  of  a  switch  or  a  continued 
force  applied  to  the  door  Itself. 

Private  Ruiilitv.  A  place  of  public 
accommodation  or  a  commercial  facility  subject 
to  Ode  111  of  the  ADA  and  28  CFR  part  36  or  a 
transportation  facility  subject  to  tide  111  of  the  ADA 
and  49  CFR  37.45. 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations         56393 


56392         Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


3.5  Definitions 


public  FkcilitY.  A  facility  or  portion  of  a  facility 
constructed  by,  on  behalf  of  or  for  the  use  of  a 
pubhc  entity  subject  to  title  II  of  the  ADA  and  28 
CFRpart  35  or  to  title  II  of  the  ADA  and  49  CFR 
37.41  or  37.43. 

Public  Use.  Describes  interior  or  exterior  rooms 
or  spaces  that  are  made  available  to  the  general 
public.   Public  use  may  be  provided  at  a  building 
or  facility  that  is  privately  or  publicly  owned. 

Wamp    A  walking  surface  which  has  a  running 
slope  greater  than  1 .20. 

I^^pnin^  Slope.  The  slope  that  is  parallel  to  the 
direction  of  travel  (see  cross  slope). 

Service  IfT^nn*^*    An  entrance  intended 
primarily  for  delivery  of  goods  or  services. 

■Qiypaytt    Displayed  verbal,  symbolic,  tactile,  and 
pictorial  information. 

Site.  A  parcel  of  land  bounded  by  a  property  line 
or  a  designated  portion  of  a  public  right-of-way. 

Rit#>  ^piprovement.   Landscaping,  paving  for 
pedestrian  and  vehicular  ways,  outdoor  lighting, 
recreational  facilities,  and  the  like,  added  to  a  site. 

Rl«>#jpi»pg  />|«*ffnmmodations.   Rooms  in  which 
people  sleep;  for  example,  dormitory  and  hotel  or 
motel  guest  rooms  or  suites. 

Soft  Cont^Ji)n««l  Plav  Structure.  A  play  structure 
wade  up  of  one  or  more  components  where  the 
user  enters  a  fully  enclosed  play  environment  that 
utilizes  pliable  materials  (e.g.,  plastic,  netting, 
fabric].         , 

Space.  A  definable  area.  eg.,  room,  toilet  room, 
hall,  assembly  area,  entrance,  storage  room, 
alcove,  courtyard,  or  lobby. 

Story.    That  portion  of  a  building  included 
between  the  upper  surface  of  a  floor  and  upper 
surface  of  the  floor  or  roof  next  above.  If  such 
portion  of  a  building  does  not  include  occupiable 
space,  it  is  not  considered  a  story  for  purposes  of 
these  guidelines.    There  may  be  more  than  one 


floor  level  within  a  story  as  in  the  case  of  a 
mezzanine  or  mezzanines. 

Structural  yryf""    The  structural  frame  shall  be 
considered  to  be  the  columns  and  the  girders, 
beams,  trusses  and  spandrels  having  direct 
conneetions  to  the  columns  and  all  other 
members  which  are  essential  to  the  stability  of  the 
building  as  a  whole. 

TDD.   (Telecommunication  Devices  for  the  Deaf). 
See  text  telephone. 

TTY  fTele-Tvpewriterl.  See  text  telephone. 

Tactile.  Describes  an  object  that  can  be  perceived 
using  the  sense  of  touch. 

T>oh«ir.MHv  Infeasible.   See  4. 1.6(1  )(J) 
EXCEPTION. 

7><>^n^  Rround.  In  golf  the  Starting  place  for  the 
hole  to  be  played. 

Text  Telephone  (TTYl.  Machinery  or  equipment 
that  employs  interactive  text  based 
communications  throu^  the  transmission  of 
coded  sisals  accross  the  standard  telephhne 
network.   Text  telephones  can  include,  for 
example,  devices  known  as  TDDs 
(telecommunication  display  devices  or 
telecommunication  devices  for  deaf  persons)  or 
computers  with  special  modems.   Text  telephones 
are  also  called  TTYs,  an  abbreviation  for  tele- 
typewriter. 

Trannient  i,ftHg]|pg  *  A  building,  facility,  or 
portion  thereof  excluding  inpatient  medical  care 
facilities  and  residential  facilities,  that  contains 
sleeping  accommodations.   Transient  lodging  may 
include,,  but  is  not  limited  to,  resorts,  group 
homes,  hotels,  motels,  and  dormitories. 

Tif^pftfRr  Device.  Equipment  designed  to 
facilitate  the  transfer  of  a  person  from  a 
wheelchair  or  other  mobility  device  to  and  from 
an  amusement  ride  seat. 

Trapsition  Plate.  A  sloping  pedestrian  walking 
surface  located  at  the  end(s)  of  a  gangway. 


4A 
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Use  Zone.    The  ground  level  area  beneath  and 
immediately  adjacent  to  a  play  structure  or 
equipment  that  is  designated  byASTMF  1487 
Standard  Consumer  Safety  Performance 
Specification  for  Playground  Equipment  for  Public 
Use  (Incorporated  by  reference,  see  2.3.2)  for 
unrestricted  circulation  around  the  equipment 
and  on  whose  surface  It  Is  predicted  that  a  user 
would  land  when  faUlngfrom  or  exiting  the 
equipment. 

Ifehlcnlar  Wiav.  A  route  Intended  for  vehicular 
trafHc,  such  as  a  street,  driveway,  or  parking  lot. 


An  exterior  pathway  with  a  prepared 
surface  intended  for  pedestrian  use.  Including 
general  pedestrian  areas  such  as  plazas  and. 
courts. 


4B 
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4.0  Accessible  Elements  and  Spaces:  Scope  and  Technical  Requirements 


Note:  Sections  4.1.1  through  4. 1 .7  are  different 
from  ANSI  Al  1 7. 1  In  their  entirety  and  are 
printed  in  standard  type  (ANSI  Al  17. 1  does  not 
include  scoping  provisions). 


4. 


ACCESSIBLE  ELEBdENTS 
AND  SPACES:  SCOPE  AND 
TECHNICAL 
REQUIREBAENTS. 


4. 1  Ui»i<wiiww  Requirements 
4.1.1*  Application. 

( 1 )  General.  All  areas  of  newly  designed  or 
newly  constructed  buildings  and  facilities  and 
altered  portions  of  existing  buildings  and  facilities 
shall  comply  with  section  4.  unless  otherwise 
provided  in  this  section  or  as  modified  in  a  spjecial 
application  section. 

(2)  Application  Based  on  Building  Use.  Special 
application  sections  provide  additional 
requirements  based  on  building  use.  When  a 
building  or  facility  contains  more  than  one  use 
covered  by  a  special  application  section,  each 
portion  shall  comply  with  the  requirements  for 
that  use. 

(3)*  Areas  Used  Only  by  Employees  as  Work 
Areas.  Areas  that  are  used  only  as  work  areas 
shall  be  designed  and  constructed  so  that 
individuals  with  disabilities  can  approach,  enter, 
and  exit  the  areas.  These  guidelines  do  not 
require  that  any  areas  used  only  as  work  areas  be 
constructed  to  p>ermit  maneuvering  within  the 
work  area  or  be  constructed  or  equipp)ed  (i.e.. 
with  racks  or  shelves)  to  be  accessible. 

(4)  Temporary  Structures.  These  guidelines 
cover  temporary  buildings  or  facilities  as  well  as 
permanent  facilities.  Temporary  buildings  and 
facilities  are  not  of  permanent  construction  but 
are  extensively  used  or  are  essential  for  public  use 
for  a  period  of  time.  Examples  of  temporary 
buildings  or  facilities  covered  by  these  guidelines 
include,  but  are  not  limited  to:  reviewing  stands, 
temporary  classrooms,  bleacher  areas,  exhibit 


areas,  temporary  banking  facilities,  temporary 
health  screening  services,  or  temporary  safe 
pedestrian  passageways  around  a  construction 
site.  Structures,  sites  and  equipment  directly 
associated  with  the  actual  processes  of 
construction,  such  as  scaffolding,  bridging, 
materials  hoists,  or  construction  trailers  are  not 
included. 

(5)  General  Exceptions. 

(a)  In  new  construction,  a  person  or  entity  is 
not  required  to  meet  fully  the  requirements  of 
these  guidelines  where  that  person  or  entity  can 
demonstrate  that  it  is  structurally  impracticable 
to  do  so.  Full  compliance  will  be  considered 
structurally  impracticable  only  in  those  rare 
circumstances  when  the  unique 
characteristics  of  terrain  prevent  the 
incorporation  of  accessibility  features.  If  full 
compliance  vfith  the  requirements  of  these 
guidelines  is  structurally  impracticable,  a  person 
or  entity  shall  comply  with  the  requirements  to 
the  extent  it  is  not  structurally  Impracticable.  Any 
portion  of  the  building  or  facility  which  can  be 
made  accessible  shall  comply  to  the  extent  that  it 
is  not  structurally  impracticable. 

(b)  Accessibility  is  not  required  to  or  in: 

(i)  raised  areas  used  primarily  for 
purposes  of  security  or  life  or  fire  safety, 
including,  but  not  limited  to,  observation  or 
lookout  galleries,  prison  guard  towers,  fire 
towers,  or  fixed  life  guard  stands; 

(ii)  non-occupiable  spaces  accessed  only 
by  ladders,  catwalks,  crawl  spaces,  very  narrow 
passageways,  tunnels,  or  freight  (non-passenger) 
elevators,  and  frequented  only  by  service 
personnel  for  maintenance,  repair,  or  occasional 
monitoring  of  equipment;  such  spaces  may 
include,  but  are  not  limited  to,  elevator  pits, 
elevator  penthouses,  piping  or  equipment 
catwalks,  water  or  sewage  treatment  pump  rooms 
andstations,electricsubstationsand  transformer 
vaults,  and  highway  and  tunnel  utility  facilities; 

(iii)  sin^e  occupant  structures  accessed 
only  by  a  passageway  that  is  below  grade  or  that  Is 
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elevated  above  standard  curb  height,  including, 
but  not  limited  to,  toll  booths  accessed  from 
undergroimd  tunnels; 

(Iv)  raised  structures  used  solely  for 
refereeing.  Judging,  or  scoring  a  sport; 

(v)  water  slides; 

(vi)  animal  containment  areas  that  are 
not  for  public  use;  or 

(vll)  raised  boxing  or  wrestling  rings. 

4.1.2  Accessible  Sites  and  Exterior  Facilities: 
New  Construction.  An  accessible  isite  shall  meet 
the  following  minimum  requirements: 

( 1 )  At  least  one  accessible  route  complying  with 
4.3  shall  he  provided  within  the  boundary  of  the 
site  from  public  transportation  stops,  accessible 
parking  spaces,  peissenger  loading  zones  if 
provided,  and  public  streets  or  sidewalks,  to  an 
accessible  building  entrance. 

(2)  (a)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  buildings, 
accessible  facilities,  accessible  elements,  and 
accessible  spaces  that  are  on  the  same  site. 

(b)*  Court  Sf>orts:  An  accessible  route 
complying  with  4.3  shall  directly  connect  both 
sides  of  the  court  in  court  sports. 

(3)  All  objects  that  protrude  from  surfaces  or 
posts  into  circulation  paths  shall  comply  writh  4.4. 

EXCEPTION:  The  requirements  of  4.4  shall  not 
apply  within  an  area  of  sp)ort  activity. 

(4)  Ground  surfaces  along  accessible  routes 
and  in  accessible  spaces  shall  comply  with  4.5. 

EXCEPTION  1  *:  The  requirements  of  4.5  shall  not 
apply  within  an  area  of  sport  activity. 

EXCEPTION  2*:  Animal  containment  areas 
designed  and  constructed  for  public  use  shall  not 
be  required  to  provide  stable,  firm,  and  slip 
resistant  ground  and  floor  surfaces  and  shall  not 
be  required  to  comply  with  4.5.2. 


(5)  (a)  If  fjarking  spaces  are  provided  for  self- 
parking  by  employees  or  visitors,  or  both,  then 
accessible  spaces  complying  with  4.6  shall  be 
provided  in  each  such  parking  area  in 
conformance  with  the  table  below.  Spaces 
required  by  the  table  need  not  be  provided  in  the 
particular  lot.  They  may  be  provided  in  a  different 
location  if  equivalent  or  greater  accessibility,  in 
terms  of  distance  from  an  accessible  entrance, 
cost  and  convenience  is  ensured. 


TOTAL  PARKING 
IN  LOT 

REgUIRED  MINIMUM 

NUMBER  OP 
ACCESSIBLE  SPACES 

1  to  25 

1 

26  to  50 

2 

51  to  75 

3 

76  to  100 

4 

101  to  150 

5 

1 5 1  to  200 

6 

201  to  300 

7 

301  to  400 

8 

401  to  500 

9 

501  to  1000 

2  percent  of  total 

1001  and  over 

20  plus  1  for  each  1 00  over 

1000 

Except  as  provided  in  (b),  access  aisles 
adjacent  to  accessible  spaces  shall  be  60  in  (1525 
mm)  wide  minimum. 

(b)  One  in  every  eight  accessible  spaces,  but 
not  less  than  one,  shall  be  served  by  an  access 
aisle  96  in  (2440  mm)  wide  minimum  and  shall 
be  designated  "van  accessible"  as  required  by 
4.6.4.  The  vertical  clearance  at  such  spaces  shall 
comply  with  4.6.5.  A\\  such  spaces  may  be 
grouped  on  one  level  of  a  parking  structure. 

EXCEPTION:  Provision  of  all  required  parking 
spaces  in  conformance  with  "Universal  Parking 
Design"  (see  appendix  A4.6.3)  is  permitted. 

(c)  If  passenger  loading  zones  are  provided, 
then  at  least  one  passenger  loading  zone  shall 
comply  with  4.6.6. 

(d)  At  facilities  providing  medical  care  and 
other  services  for  f>ersons  with  mobility 
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impairments,  parking  spaces  complying  with  4.6 
shall  be  provided  in  accordance  with  4. 1 .2(5)(a) 
except  as  follows: 

|i)  Outpatient  units  and  facilities:  10 
percent  of  the  total  number  of  parking  spaces 
provided  serving  each  such  outpatient  unit  or 
facility; 

(11)  Units  and  facilities  that  specialize  in 
treatment  or  services  for  p>ersons  with  mobility 
impairments:  20  percent  of  the  total  number  of 
p>arking  spaces  provided  serving  each  such  unit  or 
facility. 

(e)*  \^et  parking:  Valet  parking  facilities 
shEill  provide  a  passenger  loading  zone  complying 
with  4.6.6  located  on  an  accessible  route  to  the 
entrance  of  the  facility.  Paragraphs  5(a).  5(b).  and 
5(d)  of  this  section  do  not  apply  to  valet  parking 
facilities. 

(6)  If  toilet  faculties  are  provided  on  a  site,  then 
each  such  public  or  common  use  toilet  facility 
shall  comply  with  4.22.  If  bathing  facilities  are 
provided  on  a  site,  then  each  such  public  or 
common  use  bathing  facility  shall  comply  with 
4.23. 

I 
For  single  user  px>rtable  toilet  or  bathing  units 
clustered  at  a  single  location,  at  least  five  percent 
but  no  less  than  one  toilet  unit  or  bathing  unit 
complying  with  4.22  or  4.23  shall  be  installed  at 
each  cluster  whenever  typical  inaccessible  units 
are  provided.  Accessible  units  shall  be  identified 
by  the  International  Symbol  of  Accessibility. 

EXCEPTION:  Portable  toilet  units  at  construction 
sites  used  exclusively  by  construction  personnel 
are  not  required  to  comply  with  4. 1 .2(6). 

(7)  Building  Signage.  Signs  which  designate 
permanent  rooms  and  spaces  shall  comply  with 
4.30.1.  4.30.4.  4.30.5  and  4.30.6.  Other  signs 
which  provide  direction  to.  or  information  about, 
functional  spaces  of  the  building  shall  comply 
with  4.30.1.  4.30.2,  4.30.3,  and  4.30.5.  Elements 
and  spaces  of  accessible  facihties  which  shall  be 
identified  by  the  International  Symbol  of 


Accessibility  and  which  shall  comply  with  4.30.7 


are: 


(a)  Parking  spaces  designated  as  reserved 
for  Individuals  with  disabilities: 

(b)  Accessible  passenger  loading  zones; 

(c)  Accessible  entrances  when  not  all  are 
accessible  (inaccessible  entrances  shall  have    - 
directional  signage  to  indicate  the  route  to  the 
nearest  accessible  entrance); 

(d)  Accessible  toilet  and  bathing  facilities 
when  not  all  are  accessible. 

4.1.3  Accessible  Buildings:  New  Construction. 

Accessible  buildings  and  facilities  shall  meet  the 
following  minimum  requirements: 

( 1 )  (a)  At  least  one  accessible  route  complying 
with  4.3  shall  connect  accessible  building  or 
facility  entrances  with  all  accessible  spaces  and 
elements  within  the  building  or  facility. 

(b)*  Court  Sports:  An  accessible  route 
complying  with  4.3  shall  directly  connect  both 
sides  of  the  court  in  court  sports. 

(2)  All  objects  that  overhang  or  protrude  into 
circulation  paths  shall  comply  with  4.4. 

EXCEPTION:  The  requirements  of  4.4  shall  not 
apply  within  an  area  of  sport  activity. 

(3)  Ground  and  floor  surfaces  cdong  accessible 
routes  and  in  accessible  rooms  and  spaces  shall 
comply  with  4.5. 

EXCEPTION  1  *:  The  requirements  of  4.5  shall  not 
apply  within  an  area  of  sjxjrt  activity. 

EXCEPTION  2*:  Animal  containment  areas 
designed  and  constructed  for  public  use  shall  not 
be  required  to  provide  stable,  firm,  and  slip 
resistant  ground  and  floor  surfaces  and  shall  not 
be  required  to  comply  with  4.5.2. 

(4)  Interior  and  exterior  stairs  connecting  levels 
that  are  not  connected  by  an  elevator,  ramp,  or 
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other  accessible  means  of  vertical  access  shall 
comply  with  4.9. 

(5)*  One  passenger  elevator  complying  with 
4. 10  shall  serve  each  level.  Including  mezzanines, 
in  all  multi-story  buildings  and  facilities  unless 
exempted  below.  If  more  than  one  televator  is 
provided,  each  passenger  elevator  shall  comply 
vinth4.10. 

EXCEPTION  1 :  Elevators  are  not  required  in: 

(a)  private  facilities  that  are  less  than 
three  stories  or  that  have  less  than  3000  square 
feet  per  story  unless  the  building  is  a  shopping 
center,  a  shopping  mall,  or  the  professional  office 
of  a  health  care  provider,  or  another  type  of  facility 
as  determined  by  the  Attorney  General;  or 

(b). public  facilities  that  are  less  than 
three  stories  and  that  are  not  open  to  the  .general 
public  if  the  story  above  or  below  the  accessible 
ground  floor  houses  no  more  than  five  piersons 
and  is  less  than  500  square  feet.  Examples  may 
include,  but  are  not  limited  to,  drawbridge  towers 
and  boat  traffic  towers,  lock  and  dam  control 
stations,  and  train  dispatching  towers. 

The  elevator  exemptions  set  forth  in  paragraphs 
(a)  and  (b)  do  not  obviate  or  limit  in  any  way  the 
obligation  to  comply  with  the  other  accessibility 
requirements  established  in  section  4. 1 .3.  For 
excunple,  floors  above  or  below  the  accessible 
ground  floor  must  meet  the  requirements  of  this 
section  except  for  elevator  service.  If  toilet  or 
bathing  facilities  are  provided  on  a  level  not 
served  by  an  elevator,  then  toilet  or  bathing 
facilities  must  be  provided  on  the  accessible 
ground  floor.  In  new  construction,  if  a  building  or 
facility  is  eligible  for  exemption  but  a  passenger 
elevator  is  nonetheless  planned,  that  elevator  shall 
meet  the  requirements  of  4. 10  and  shall  serve 
each  level  in  the  building.  A  passenger  elevator 
that  provides  service  from  a  garage  to  only  one 
level  of  a  building  or  facility  is  not  required  to 
serve  other  levels. 

EXCEPTION  2:  Elevator  pits,  elevator  penthouses, 
mechanical  rooms,  piping  or  equipment  catwalks 
are  exempted  from  this  requirement. 


EXCEPTION  3:  Accessible  ramps  complying  with 
4.8  may  be  used  in  lieu  of  an  elevator. 

EXCEPTION  4:  Platform  lifts  (wheelchair  lifts) 
complying  with  4.11  of  this  guideline  and 
applicable  State  or  local  codes  may  be  used  in  lieu 
of  an  elevator  only  under  the  following  conditions: 

(a)  To  provide  an  accessible  route  to  a 
performing  area  in  an  assembly  occupancy. 

(b)  To  comply  with  the  wheelchair  viewing 
position  line-of-  si^t  and  dispersion 
requirements  of  4.33.3. 

(c)  To  provide  access  to  incidental 
occupiable  spaces  and  rooms  which  are  not  op>en 
to  the  general  public  and  which  house  no  more 
than  five  persons,  including  but  not  limited  to 
equipment  control  rooms  and  projection  booths 

(d)  To  provide  access  where  existing  site 
constraints  or  other  constraints  make  use  of  a 
ramp  or  an  elevator  infeasible. 

(e)  To  provide  access  to  raised  judges' 
benches,  clerks'  stations,  sjDeakers'  platforms, 
jury  boxes  and  witness  stands  or  t.)  depressed 
areas  such  as  the  well  of  a  court. 

(0*  To  provide  access  to  player  seating 
areas  serving  an  area  of  spnart  activity. 

EXCEPTION  5:  Elevators  located  in  air  traffic 
control  towers  are  not  required  to  ser\'e  the  cab 
and  the  floor  immediately  below  the  cab. 

(6)  Windows:  (Reserved). 

(7)  Doors: 

(a)  At  each  accessible  entrance  to  a  building 
or  facility,  at  least  one  door  shall  comply  with 
4.13. 

^         (b)  Within  a  building  oi  facility',  at  least  one 
door  at  each  accessible  space  shall  comply  with 
4.13. 

(c)  Each  door  that  is  an  element  of  an 
accessible  route  shall  comply  with  4. 13. 
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(d)  Each  door  required  by  4.3.10.  Egress, 
shall  comply  with  4. 13. 

(8)*  The  requirements  in  (a)  and  (b)  below 
shall  be  satisfied  independently: 

(a){i)  At  least  50  percent  of  all  public 
entrances  (excluding  those  in  (b)  below)  shall 
comply  with  4. 14.  At  least  one  must  be  a  ground 
floor  entrance.  Public  entrances  are  any  entrances 
that  are  not  loading  or  service  entrances. 

(ii)  Accessible  public  entrances  must  be 
provided  in  a  number  at  least  equivalent  to  the 
number  of  exits  required  by  the  applicable 
building  or  fire  codes.  (This  paragraph  does  not 
require  an  increase  in  the  total  number  of  public 
entrances  planned  for  a  facility.) 

(iii)  An  accessible  public  entrance  must  be 
provided  to  each  tenancy  in  a  facility  (for  example, 
individual  stores  in  a  strip  shopping  center). 

(iv)  In  detention  and  correctional  facilities 
subject  to  section  12,  public  entrances  that  are 
secured  shall  be  accessible  as  required  by  12.2.1. 

One  entrance  may  be  considered  as  meeting  more 
than  one  of  the  requirements  in  (a).  Where 
feasible,  accessible  public  entrances  shall  be  the 
entrances  used  by  the  majority  of  people  visiting 
or  working  in  the  building. 

(b)(i)  In  addition,  if  direct  access  is  provided 
for  f>edestrians  from  an  enclosed  parking  garage 
to  the  building,  at  least  one  direct  entrance  from 
the  garage  to  the  building  must  be  accessible. 

(ii)  If  access  is  provided  for  pedestrians 
from  a  pedestrian  tunnel  or  elevated  walkway,  one 
entrance  to  the  building  from  each  tunnel  or 
walkway  must  be  accessible. 

(iii)  Injudicial,  legislative,  and  regulatory 
facilities  subject  to  section  1 1 .  restricted  and 
secured  entrances  shall  be  accessible  in  the 
number  required  by  1  1 . 1 . 1 . 

One  entrance  may  be  considered  as  meeting  more 
than  one  of  the  requirements  in  (b). 


Because  entrances  also  serve  as  emergency  exits 
whose  proximity  to  all  parts  of  buildings  and 
facilities  is  essential,  it  is  preferable  that  all 
entrances  be  accessible. 

(c)  If  the  only  entrance  to  a  building,  or 
tenancy  in  a  facility,  is  a  service  entrance,  that 
entrance  shall  be  accessible. 

(d)  Entrances  which  are  not  accessible  shall 
have  directional  signage  complying  with  4.30. 1 , 
4.30.2.  4.30.3,  and  4.30.5.  which  indicates  the 
location  of  the  nearest  accessible  entrance. 

(9)*  In  buildings  or  facilities,  or  portions  of 
buildings  or  facilities,  required  to  be  accessible, 
accessible  means  of  egress  shall  be  provided  in 
the  same  number  as  required  for  exits  by  local 
buildin^ife  safety  regulations.  Where  a  required 
exit  from  an  occupiable  level  above  or  below  a 
level  of  accessible  exit  discharge  is  not  accessible, 
an  area  of  rescue  assistance  shall  be  provided  on 
each  such  level  (in  a  number  equal  to  that  of 
inaccessible  required  exits).  Areas  of  rescue 
assistance  shall  comply  with  4.3. 1 1 .  A  horizontal 
exit,  meeting  the  requirements  of  local  building/ 
life  safety  regulations,  shall  satisfy  the 
requirement  for  an  area  of  rescue  assistance. 

EXCEPTION:  Areas  of  rescue  assistance  are  not 
required  in  buildings  or  facilities  having  a 
supervised  automatic  sprinkler  system. 

(10)*  Drinking  Fountains: 

(a)  Where  only  one  drinking  fountain  is 
provided  on  a  floor  there  shall  be  a  drinking 
fountain  which  is  accessible  to  individuals  who 
use  wheelchairs  in  accordance  with  4. 15  and  one 
accessible  to  those  who  have  difficulty  bending  or 
stooping.  (This  can  be  accommodated  by  the  use 
of  a  "hi-lo"  fountain;  by  providing  one  fountain 
accessible  to  those  who  use  wheelchzdrs  and  one 
fount£un  at  a  standai-d  height  convenient  for  those 
who  have  difficulty  bending;  by  providing  a 
fountain  accessible  under  4. 15  and  a  water 
cooler;  or  by  such  other  means  as  would  achieve 
the  required  accessibility  for  each  group  on  each 
floor.) 
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(b)  Where  more  than  one  drinking  fountain 
or  water  cooler  is  provided  on  a  floor,  50%  of 
those  provided  shall  comply  with  4.15  and  shall 
be  on  an  accessible  route. 

(11)  ToUet  RacUities:  If  toilet  rooms  are 
provided,  then  each  public  and  common  use  toilet 
room  shall  comply  with  4.22.  Other  toilet  rooms 
provided  for  the  use  of  occupants  of  specific 
spaces  (i.e.,  a  private  toilet  room  for  the  occupant 
of  a  private  office)  shall  be  adaptable.  If  bathing 
rooms  are  provided,  then  each  public  and 
common  use  bathroom  shall  comply  with  4.23. 
Accessible  toilet  rooms  and  bathing  facilities  shall 
be  on  an  accessible  route. 

(12)  Storage,  Shelving  and  Display  Units: 

(a)  If  fixed  or  built-in  storage  facilities  such 
as  cabinets,  shelves,  closets,  and  drawers  are 
provided  in  accessible  spaces,  at  least  one  of  each 
type  provided  shall  contain  storage  space 
complying  with  4.25.  Additional  storage  may  be 
provided  outside  of  the  dimensions  required  by 
4.25. 

(b)  Shelves  or  display  units  allowing  self- 
service  by  customers  in  mercantile  occupancies 
shall  be  located  on  an  accessible  route  complying 
with  4.3.  Requirements  for  accessible  reach  range 
do  not  apply. 

(c)*  Where  lockers  are  provided  in  accessible 
spaces,  at  least  5  p>ercent,  but  not  less  than  one,  of 
each  type  of  locker  shall  comply  with  4.25. 

(13)  Controls  and  of>eratlng  mechanisms  in 
accessible  spaces,  along  accessible  routes,  or  as 
parts  of  accessible  elements  (for  example,  light 
switches  and  dispenser  controls)  shall  comply 
with  4.27. 

EXCEPTION:  The  requirements  of  4.27  shall  not 
apply  to  exercise  machines. 

( 1 4)  If  emergency  warning  systems  are 
provided,  then  they  shall  include  both  audible 
alarms  and  visual  alarms  complying  with  4.28. 
Sleeping  accommodations  required  to  comply 
with  9.3  shall  have  an  alarm  system  complying 


with  4.28.  Emergency  warning  systems  in  medical 
care  facilities  may  be  modified  to  suit  standard 
health  care  alarm  design  practice. 

(15)  Detectable  warnings  shall  be  provided  at 
locations  as  sjjecified  in  4.29. 

(16)  Building  Signage: 

(a)  Signs  which  designate  permanent  rooms 
and  spaces  shall  comply  with  4.30. 1 .  4.30.4. 
4.30.5  and  4.30.6. 

(b)  Other  signs  which  provide  direction  to  or 
information  about  functional  spaces  of  the 
building  shall  comply  with  4.30.1.  4.30.2,  4.30.3. 
and  4.30.5. 

EXCEPTION:  Building  directories,  menus,  and  all 
other  signs  which  are  temporary  are  not  required 
to  comply. 

(17)  Public  Telephones: 

(a)  If  public  pay  telephones,  public  closed 
circuit  telephones,  or  other  public  telephones  are 
provided,  then  they  shall  comply  with  4.31 .2 
through  4.31 .8  to  the  extent  required  by  the 
following  table: 


Number  of  each 
type  of  telephone 
provided  on  each 
floor 


Number  of  telephones 
required  to  comply  with 
4.31.2  through  4.31.8> 


1  or  more  single  unit      1  per  noor 

1  bank^  1  per  floor 

2  or  more  banks^  1  per  bank.  Accessible  unit 

may  be  Installed  as  a  single 
unit  in  proximity  (either 
visible  or  with  signage)  to 
the  bank.  At  least  one 
public  telephone  per  floor 
shall  meet  the 
requirements  for  a  forward 
reach  telephone^ 

'  Additional  public  telephones  may  be  installed  at 
any  height.  Unless  otherwise  sjiecifled,  accessible 
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telephones  may  be  either  forward  or  side  reach 
telephones. 

2  A  bank  consists  of  two  or  more  adjacent  public 
telephones,  often  installed  as  a  unit. 

3  EXCEPTION:  For  exterior  installations  only,  if 
dial  tone  first  service  is  available,  then  a  side 
reach  telephone  may  be  installed  instead  of  the 
required  forward  reach  telephone. 

(b)*  All  telephones  required  to  be  accessible 
and  complying  with  4.3 1 .2  through  4.3 1 .8  shall 
be  equipped  with  a  volume  control.  In  addition. 
25  percent,  but  never  less  than  one.  of  all  other 
public  telephones  provided  shall  be  equipped  with 
a  volume  control  and  shall  be  dispersed  among  all 
types  of  public  telephones,  including  closed 
circuit  telephones,  throughout  the  building  or 
facility.  Signage  complying  with  applicable 
provisions  of  4.30.7  shall  be  provided. 

(c)  The  following  shall  be  provided  in 
accordance  with  4.3  1 .9: 

(i)  If  four  or  more  public  pay  telephones 
(including  both  interior  and  exterior  telephones) 
are  provided  at  a  site  of  a  private  facility,  and  at 
least  one  is  in  an  interior  location,  then  at  least 
one  interior  public  text  telephone  (TTY)  shall  be 
provided.  If  an  interior  public  pay  telephone  is 
provided  irf  a  public  use  area  in  a  building  of  a 
public  facility,  at  least  one  interior  public  text 
telephone  (TTY)  shall  be  provided  in  the  building 
in  a  public  use  area. 

(ii)  If  an  interior  public  pay  telephone  is 
provided  in  a  private  facility  that  is  a  stadium  or 
arena,  a  convention  center,  a  hotel  with  a 
convention  center,  or  a  covered  mall,  at  least  one 
interior  public  text  telephone  (TTV)  shall  be 
provided  in  the  facility.  In  stadiums,  arenas  and 
convention  centers  which  are  public  facilities,  at 
least  one  public  text  telephone  (TTY)  shall  be 
provided  on  each  floor  level  having  at  least  one 
interior  public  pay  telephone. 

(iii)  If  a  public  pay  telephone  is  located  in 
or  adjacent  to  a  hospital  emergency  room, 
hospital  recovery  room,  or  hospital  waiting  room. 


one  public  text  telephone  (TTY)  shall  be  provided 
at  each  such  location. 

(iv)  If  an  interior  public  pay  telephone  is 
provided  in  the  secured  area  of  a  detention  or 
correctional  facility  subject  to  section  12,  then  at 
least  one  public  text  telephone  (TTY)  shall  also  be 
provided  in  at  least  one  secured  area.  Secured 
areas  are  those  areas  used  only  by  detcilnees  or 
inmates  and  security  personnel. 

(d)  Where  a  bank  of  telephones  in  the 
interior  of  a  building  consists  of  three  or  more 
public  pay  telephones,  at  least  one  public  pay 
telephone  in  each  such  bank  shall  be  equipped 
with  a  shelf  and  outlet  in  compliance  with 
4.31.9(2). 

EXCEPTION:  This  requirement  does  not  apply  to 
the  secured  areas  of  detention  or  correctional 
facilities  where  shelves  and  outlets  are  prohibited 
for  purposes  of  security  or  safety. 

(18)  If  fixed  or  built-in  seating  or  tables 
(including,  but  not  limited  to,  study  carrels  and 
student  laboratory  stations),  are  provided  in 
accessible  public  or  common  use  areas,  at  least 
five  percent  (5%),  but  not  less  than  one,  of  the 
fixed  or  built-in  seating  areas  or  tables  shall 
comply  with  4.32.  An  accessible  route  shall  lead 
to  and  through  such  fixed  or  built-in  seating 
areas,  or  tables. 

(19)*  Assembly  Areas: 

(a)  In  places  of  assembly  with  fixed  seating 
accessible  wheelchair  locations  shall  comply  with 
4.33.2.  4.33.3,  and  4.33.4  and  shall  be  provided 
consistent  with  the  following  table: 


Capacity  of  Seating 
in  Assembly  Areas 


Number  of  Required 
Wheelchair  Locations 


4  to  25 

26  to  50 

51  to  300 

301  to  500 

over  500 


1 

2 
4 
6 


6  plus  1  additional  space 

for  each  total  seating 
capacity  increase  of  1 00 
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In  addition,  one  percent,  but  not  less  than  one,  of 
all  fixed  seats  shall  be  aisle  seats  with  no  armrests 
on  the  aisle  side,  or  removable  or  folding  armrests 
on  the  aisle  side.  Each  such  seat  shall  be 
identified  by  a  sign  or  marker.  Signage  notifying 
patrons  of  the  availability  of  such  seats  shall  be 
posted  at  the  ticket  office.  Aisle  seats  are  not 
required  to  comply  with  4.33.4. 

(b)  This  paragraph  applies  to  assembly 
areas  where  audible  communications  are  integral 
to  the  use  of  the  space  (e.g.,  concert  and  lecture 
halls,  playhouses  and  movie  theaters,  meeting 
rooms,  etc.).  Such  assembly  areas,  if  ( 1 )  they 
accommodate  at  least  50  persons,  or  If  they  have 
audio-amplification  systems,  and  (2)  they  have 
fixed  seating,  shall  have  a  permanently  installed 
assistive  listening  system  complying  with  4.33. 
For  other  assembly  areas,  a  permanently  installed 
assistive  listening  system,  or  an  adequate  number 
of  electrical  outlets  or  other  supplementary  wiring 
necessary  to  support  a  jx>rtable  assistive  listening 
system  shall  be  provided.  The  minimum  nimiber 
of  receivers  to  be  provided  shall  be  equal  to  4 
percent  of  the  total  number  of  seats,  but  In  no 
case  less  than  two.  Signage  complying  with 
applicable  provisions  of  4.30  shall  be  installed  to 
notify  patrons  of  the  availability  of  a  listening 
system. 

(c)  Where  a  team  or  player  seating  area 
contains  fixed  seats  and  serves  an  area  of  sport 
activity,  the  seating  area  shall  contain  the  number 
of  wheelchair  spaces  required  by  4. 1 .3(  19)(a),  but 
not  less  than  one  wheelchair  space.  Wheelchair 
spaces  shall  comply  with  4.33.2,  4.33.3,  4.33.4, 
and  4.33.5. 

EXCEPTION  1 :  Wheelchair  spaces  in  team  or 
player  seating  areas  shall  not  be  required  to 
provide  a  choice  of  admission  price  or  lines  of 
si^t  comparable  to  those  for  members  of  the 
general  public. 

EXCEPTION  2:  This  provision  shall  not  apply  to 
team  or  player  seating  areas  serving  bowling  lanes 
not  required  to  be  accessible  by  15.7.2. 

(20)  Where  automated  teller  machines  (ATMs) 
are  provided,  each  ATM  shall  comply  with  the 


requirements  of  4.34  except  where  two  or  more 
are  provided  at  a  location,  then  only  one  must 
comply. 

EXCEPTION:  Drlve-up-only  automated  teller 
machines  are  not  required  to  comply  with  4.27.2, 
4.27.3  and  4.34.3. 

(21)  Where  dressing,  fitting  or  locker  rooms 
are  provided,  the  rooms  shadl  comply  with  4.35. 

EXCEPTION:   Where  dressing,  fitting,  or  locker 
rooms  are  provided  in  a  cluster,  at  least  5  p)ercent, 
but  not  less  than  one,  of  the  rooms  for  each  type 
of  use  in  each  cluster  shall  comply  with  4.35. 

(22)  Where  saunas  or  steam  rooms  are 
provided,  the  rooms  shall  comply  with  4.36. 

EXCEPTION:   Where  saunas  or  steam  rooms  are 
provided  in  a  cluster,  at  least  5  fjercent,  but  not 
less  than  one,  of  the  rooms  for  each  type  of  use  in 
each  cluster  shall  comply  with  4.36. 

4.1.4  (Reserved) 

4.1.5  Accessible  Buildings:  Additions.  Each 
addition  to  an  existing  building  or  facility  shall  be 
regarded  as  an  alteration.  Each  space  or  element 
added  to  the  existing  building  or  facility  shall 
comply  with  the  applicable  provisions  of  4. 1 . 1  to 
4.1.3.  Minimum  Requirements  (for  New 
Construction)  and  the  applicable  technical 
specifications  of  section  4  and  the  special 
application  sections.  Each  addition  that  affects  or 
could  affect  the  usability  of  an  area  containing  a 
primary  function  shall  comply  with  4. 1 .6(2). 


IIA 


Federal  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002 /Rules  and  Regulations         56403 


I 


56402         Federal  Register/ Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


4.35  I>ressing.  Fitting,  and  Locker  Rooms 


4.34.5  Equipment  for  Persons  with  Vision 
Impairments.  Instructions  and  all  information  for 
use  shall  be  made  accessible  to  and  independently 
usable  by  persons  with  vision  impairments. 

4.35  Dressing,  Fitting,  and  Locker  Rooms. 

4.35.1  General.  Dressing,  fitting,  and  locker 
rooms  required  to  be  accessible  by  4.1  shall 
comply  with  4.35  and  shall  be  on  an  accessible 
route. 

4.35.2  Clear  Floor  Space.  A  clear  floor  space 
allowing  a  person  using  a  wheelchair  to  make  a 
180-degree  turn  shall  be  provided  in  every 
accessible  dressing  room  entered  through  a 
swinging  or  sliding  door  No  door  shall  swing  into 
any  part  of  the  turning  space.   Turning  space  shall 
not  be  required  in  a  private  dressing  room 
entered  through  a  curtained  opening  at  least  32  in 
(815  mm)  wide  if  clear  floor  space  complying  with 
section  4.2  renders  the  dressing  room  usable  by  a 
person  using  a  wheelchair 

4.35.3  Doors.  All  doors  to  accessible  dressing 
rooms  shall  be  in  compliance  with  section  4. 13. 

4.35.4  Bench.  A  bench  complying  with  4.37 
shall  be  provided  within  the  room. 

4.35.5  Mirror.  Where  mirrors  are  proxided  in 
dressing  rooms  of  the  same  use.  then  in  an 
accessible  dressing  room,  a  full-length  mirror, 
measuring  at  least  IS  in  wide  by  54  in  high  (460 
mm  by  1370  mm),  shall  be  mounted  in  a  position 
affording  a  view  to  a  person  on  the  bench  as  well 
as  to  a  person  in  a  standing  position. 

4.36  Saunas  and  Steam  Rooms. 

4.36.1  General.   Saunas  and  steam  rooms 
required  to  be  accessible  by  4. 1  shall  comply  with 
4.36. 

4.36.2'  Wheelchair  Turning  Space.  A 

wheelchair  turning  space  complying  nith  4.2.3 
shall  be  provided  within  the  room. 


EXCEPTION:  Wheelchair  turning  space  shall  be 
permitted  to  be  obstructed  by  readily  removable 
seats. 

4.36.3  Sauna  and  Steam  Room  Bench.    Where 
seating  is  provided,  at  least  one  bench  shall  be 
provided  and  shall  comply  with  4.37. 

4.36.4  Door  Swing.  Doors  shall  not  swing  into 
any  part  of  the  clear  floor  or  ground  space 
required  at  a  bench  complying  with  4.37. 

4.37  Benches. 

4.37.1  General.  Benches  required  to  be 
accessible  by  4. 1  shall  comply  with  4.37. 

4.37.2  Clear  Floor  or  Ground  Space.  Clear  floor 
or  ground  space  complying  with  4.2.4  shall  be 
provided  and  shall  be  positioned  for  parallel 
approach  to  a  short  end  of  a  bench  seat. 

EXCEPTION:  Clear  floor  or  ground  space 
required  by  4.37.2  shall  be  permitted  to  be 
obstructed  by  readily  removable  seats  in  saunas 
and  steam  rooms. 

4.37.3*  Size.  Benches  shall  be  fixed  and  shall 
have  seats  that  are  20  inches  (510  mm)  minimum 
to  24  inches  (610  mm)  maximum  in  depth  and  42 
inches  (1065  mm)  minimum  in  length  (see  Fig. 
47). 
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Fig.  47 
Size  of  Bench 
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4.37  Benches 


4.37.4  Back  Support.  Benches  shall  have  back 
support  that  is  42  inches  (1065  mm)  minimum  in 
length  and  that  extends  from  a  point  2  inches  (51 
mm)  maximum  above  the  seat  to  a  point  18 
inches  (455  mm)  minimum  above  the  seat  (see 
Fig.  48). 
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Fig.  48 
Bench  Back  Support 


4.37.5  Seat  Height.  Bench  seats  shall  be  17 
inches  (430  mm)  minimum  to  19  inches  (485 
mm)  maximum  above  the  floor  or  ground. 

4.37.6  Structural  Strength.  Allowable  stresses 
shall  not  be  exceeded  for  materials  used  when  a 
vertical  or  horizontal  force  of  250  lbs.  (1 1 12  N)  is 
applied  at  any  point  on  the  seat,  fastener, 
mounting  device,  or  supporting  structure. 

4.37. 7  Wet  Locations.  The  surface  of  benches 
Installed  in  wet  locations  shall  be  slip-resistant 
and  shall  not  accumulate  water. 
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12.6  Visible  Alarms  and  Telephones 


back  supfKjrt  (e.g.,  attachment  to  wall).  The 
structural  strength  of  the  bench  attachments  shall 
comply  with  4.26.3. 

(7)  Storage.   Fixed  or  built-in  storage  facilities, 
such  as  cabinets,  shelves,  closets,  and  drawers, 
shall  contain  storage  space  complying  with  4.25. 

(8)  Controls.  All  controls  intended  for 
operation  by  inmates  shall  comply  with  4.27. 

(9)  Accommodations  for  persons  with  hearing 
impairments  required  by  12.4.3  and  complying 
with  12.6  shall  be  provided  in  accessible  cells  or 
rooms. 

12.6  Visible  Alarms  and  Telephones.  Where 
audible  emergency  warning  systems  are  provided 
to  serve  the  occupants  of  holding  or  housing  cells 
or  rooms,  visual  alarms  complying  with  4.28.4 
shall  be  provided.  Where  [permanently  installed 
telephones  are  provided  within  holding  or  housing 
cells  or  rooms,  they  shall  have  volume  controls 
complying  with  4.3 1 .5. 

EXCEPTION:  Visual  alarms  are  not  required 
where  inmates  or  detainees  are  not  allowed 
indefiendent  means  of  egress. 


13. 

RESIDENTIAL  HOUSING. 

(Reserved). 

14. 

PUBLIC  RIGHTS-OF-WAY. 

(Reserved). 

15. 

RECREATION 

FACILITIES. 

Newly  designed  or  newly  constructed  and  altered 
recreation  facilities  shall  comply  with  the 
applicable  requirements  of  section  4  and  the 
special  application  sections,  except  as  modified  or 
otherwise  provided  in  this  section. 


15.1*  Amusement  Rides. 

15.1.1  General.  Newly  designed  or  newly 
constructed  and  altered  amusement  rides  shall 
comply  with  15.1. 

EXCEPTION  1*:  Mobile  or  portable  amusement 
rides  shall  not  be  required  to  comply  with  15. 1 . 

EXCEPTION  2*:  Amusement  rides  which  are 
controlled  or  operated  by  the  rider  shall  be 
required  to  comply  only  with  15. 1 .4  and  15. 1 .5. 

EXCEPTION  3*:  /Vmusement  rides  designed 
primarily  for  children,  where  children  are 
assisted  on  and  off  the  ride  by  an  adult,  shall  be 
required  to  comply  only  with  15. 1 .4  and  15. 1 .5. 

EXCEPTION  4:  Amusement  rides  without 
amusement  ride  seats  shall  be  required  to  comply 
only  with  15.1.4  and  15.1.5. 

15.1.2*  Alterations  to  Amusement  Rides.  A 

modification  to  an  existing  amusement  ride  is  an 
alteration  subject  to  15. 1  if  one  or  more  of  the 
following  conditions  apply: 

( 1 )  The  amusement  ride's  structural  or 
operational  characteristics  are  changed  to  the 
extent  that  the  ride's  performance  differs  from 
that  specified  by  the  manufacturer  or  the  original 
design  criteria;  or 

(2)  The  load  and  unload  area  of  the  amusement 
ride  is  newly  designed  and  constructed. 

15.1.3  Number  Required.  Each  amusement  ride 
shall  provide  at  least  one  wheelchair  space 
complying  with  1 5. 1 ./.  or  at  least  one  amusement 
ride  seat  designed  for  transfer  complying  with 
15.1.8,  or  at  least  one  transfer  device  complying 
with  15.1.9. 

15.1.4*  Accessible  Route.  When  in  the  load  and 
unload  position,  amusement  rides  required  to 
comply  with  15. 1  shall  be  served  by  an  accessible 
route  complying  with  4.3.  Any  part  of  an 
accessible  route  serving  amusement  rides  with  a 
slope  greater  than  1:20  shall  be  considered  a 
ramp  and  shall  comply  with  4.8. 
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15.1  Amusement  Rides 


EXCEPTION  1 :  The  maximum  slope  specified  in 
4.8.2  shall  not  apply  in  the  load  and  unload  areas 
or  on  the  amusement  ride  where  compliance  is 
structurally  or  operationally  Infeasible,  provided 
that  the  slope  of  the  ramp  shall  not  exceed  1 :8. 

EXCEPTION  2:  Handrails  shall  not  be  required  in 
the  load  and  unload  areas  or  on  the  amusement 
ride  where  compliance  is  structurally  or 
operationally  infeasible. 

EXCEPTION  3:   Limlted-use/limlted-application 
elevators  and  platform  lifts  complying  with  4.1 1 
shall  be  permitted  to  be  part  of  an  accessible 
route  serving  the  load  and  unload  area. 

15.1.5  Load  and  Unload  Areas.  Load  and  unload 
areas  serving  amusement  rides  required  to 
comply  with  15.1  shall  provide  a  maneuvering 
space  complying  With  4.2.3.  The  maneuvering 
sf>ace  shall  have  a  slojae  not  steejier  than  1 :48. 

15.1.6  Signa^.  Signage  shall  be  provided  at  the 
entrance  of  the  queue  or  waiting  line  for  each 
amusement  ride  to  identify  the  type  of  access 
provided.  Where  an  accessible  unload  area  also 
serves  as  the  accessible  load  area,  signage  shall  be 
provided  at  the  entrance  to  the  queue  or  waiting 
line  indicating  the  location  of  the  accessible  load 
and  unload  area. 

15.1.7  Amusement  Rides  with  Wheelchair 
Spaces.  Amusement  rides  with  wheelchair 
spaces  shall  comply  with  15.1.7. 

15.1.7.1  Floor  or  Ground  Surface.  The  Hoor  or 
ground  surface  of  wheelchair  spaces  shall  comply 
with  15.1.7.1. 

15.1.7.1.1  Slope.  The  floor  or  ground  surface  of 
wheelchair  spaces  shzill  have  a  slope  not  steeper 
than  1 :48  when  in  the  load  and  unload  position 
and  shall  be  stable  and  firm. 

15.1.7.1.2*  Gaps.   Floors  of  amusement  rides 
with  wheelchair  spaces  and  floors  of  load  and 
unload  areas  shall  be  coordinated  so  that,  when 
the  amusement  rides  are  at  rest  In  the  load  and 
unload  position,  the  vertical  difference  between 
the  floors  shall  be  within  plus  or  minus  5/8  inches 


(16  mm)  and  the  horizontal  gap  shall  be  no 
greater  than  3  inches  (75  mm)  under  normal 
passenger  load  conditions. 

EXCEPTION:  Where  compliance  is  not 
ojjerationally  or  structurally  feasible,  ramps, 
bridge  plates,  or  similar  devices  complying  with 
the  applicable  requirements  of  36  CFR  1 192.83(cl 
shall  be  provided. 

15.1.7.2  Clearances.  Clearances  for  wheelchair 
spaces  shall  comply  with  15. 1 .7.2. 

EXCEPTION  1 :  Where  provided,  securement 
devices  shall  be  permitted  to  overlap  required 
clearcmces. 

EXCEPTION  2:  Wheelchair  spaces  shall  be 
permitted  to  be  mechanically  or  manually 
rep>ositioned. 

EXCEPTION  3':  Wheelchair  spaces  shall  not  be 
required  to  comply  with  4.4.2. 

15.1.7.2.1  \^dth  and  Length.  Wheelchair 
spaces  shall  provide  a  clear  width  of  30  Inches 
(760  mm)  minimum  and  a  clear  length  of  48 
inches  ( 1 220  mm)  minimum  measured  to  9 
inches  (230  mm)  minimum  above  the  floor 
surface. 

15.1.7.2.2*  Wheelchair  Spaces  -  Side  Entry. 

Where  the  wheelchair  space  can  be  entered  only 
from  the  side,  the  ride  shall  be  designed  to  permit 
sufTlclent  maneuvering  space  for  individuals  using 
a  wheelchair  or  mobility  device  to  enter  and  exit 
the  ride. 

15.1.7.2.3  Protrusions  in  Wheelchair  Spaces. 

Objects  are  permitted  to  protrude  a  distance  of  6 
inches  ( 150  mm)  maximum  along  the  front  of  the 
wheelchair  space  where  located  9  inches  (230 
mm)  minimum  and  27  Inches  (685  mm) 
maximum  above  the  floor  or  ground  surface  of  the 
wheelchair  space.  Objects  are  permitted  to 
protrude  a  distance  of  25  inches  (635  mm) 
maximum  along  the  front  of  the  wheelchair  space, 
where  located  more  than  27  inches  (685  mm) 
above  the  floor  or  ground  surface  of  the 
wheelchair  space  (see  Fig.  58). 
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15.1  Amusement  Rides 
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Fig.  58 
Protrusions  in  Wheelchair  Spaces 


15.1.7.3  Openings.  Where  openings  are 
provided  to  access  wheelchair  spaces  on 
amusement  rides,  the  entry  shall  provide  a  32 
inch  (815  mm)  minimum  clear  opening. 

15.1.7.4  Approach.  One  side  of  the  wheelchair 
space  shall  adjoin  an  accessible  route. 

15.1.7.5  Companion  Seats.  Where  the  interior 
width  of  the  amusement  ride  is  greater  than  53 
inches  ( 1346  mm),  seating  is  provided  for  more 
than  one  rider,  and  the  wheelchair  is  not  required 
to  be  centered  within  the  amusement  ride,  a 
companion  seat  shall  be  provided  for  each 
wheelchair  space. 

15.1.7.5.1  Shoulder-to- Shoulder  Seating. 

Where  an  amusement  ride  provides  shoulder-to- 
shoulder  seating,  companion  seats  shall  be 
shoulder-to-shoulder  with  the  adjacent  wheelchair 
space. 

EXCEPTION:  Where  shoulder-to-shoulder 
companion  seating  is  not  operationally  or 
structurally  feasible,  compliance  with  this 
provision  shall  be  required  to  the  maximum 
extent  feasible. 
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15.1.8*  Amusement  Ride  Seats  Designed  fer 
Transfer.  Amusement  ride  seats  designed  for 
transfer  shall  comply  with  15. 1 .8  when  positioned 
for  loading  and  unloading. 

15.1.8.1  Clear  Floor  or  Ground  Space.  Clear 
floor  or  ground  space  complying  with  4.2.4  shall 
be  provided  in  the  load  and  unload  area  adjacent 
to  the  amusement  ride  seats  designed  for  transfer. 

15.1.8.2  Transfer  Height.  The  hei^t  of  the 
amusement  ride  seats  shall  be  14  inches  (355 
mm)  minimum  to  24  Inches  (610mm)  maximum 
measured  above  the  load  and  unload  surface. 

15.1.8.3  Transfer  Entry.  Where  openings  are 
provided  to  transfer  to  amusement  ride  seats,  the 
space  shall  be  designed  to  provide  clearance  for 
transfer  from  a  wheelchair  or  mobility  device  lo 
the  amusement  ride  seat. 

15.1.8.4  Wheelchair  Storage  Space.  Wheelchair 
storage  spaces  complying  with  4.2.4  shall  be 
provided  in  or  adjacent  to  unload  areas  for  each 
required  amusement  ride  seat  designed  for 
transfer  and  shall  not  overlap  any  required  means 
of  egress  or  accessible  route. 

15.1.9*  Transfer  Devices  for  Use  with 
Amusement  Rides.  Transfer  devices  for  use  with 
amusement  rides  shall  comply  with  1 5. 1 .9  when 
positioned  for  loading. and  unloading. 

15.1.9.1  Clear  Floor  or  Ground  Space.  Clear 
floor  or  ground  space  complying  with  4.2.4  shall 
be  provided  in  the  load  and  unload  area  adjacent 
to  Ihe  transfer  devices. 

15.1.9.2  Transfer  Height.  The  height  of  the 
transfer  device  seats  shall  be  14  inches  (355  mm) 
minimum  to  24  inches  (610  mm)  maximum 
measured  above  the  load  and  unload  surface. 

15.1.9.3  Wheelchair  Storage  Space.  Wheelchair 
storage  spaces  complying  with  4.2.4  shall  be 
provided  in  or  adjacent  to  unload  areas  for  each 
required  transfer  device  and  shall  not  overlap  any 
required  meems  of  egress  or  accessible  route. 
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15.2  Boating  Facilities. 

15.2.1  General.  Newly  designed  or  newly 
constructed  and  altered  boating  facilities  shall 
comply  with  15.2. 

15.2.2*  Accessible  Route.  Accessible  routes, 
including  gangways  that  are  part  of  accessible 
routes,  shall  comply  with  4.3. 

EXCEPTION  1 :  Where  an  existing  gangway  or 
series  of  gangways  is  replaced  or  altered,  an 
Increase  In  the  length  of  the  gangway  is  not 
required  to  comply  with  15.2.2.  unless  required 
by  4.1.6(2). 

EXCEPTION  2:  The  maximum  rise  specified  in 
4.8.2  shall  not  apply  to  gangways. 

EXCEPTION  3:  Where  the  total  length  of  the 
gangway  or  series  of  gsuigways  serving  as  part  of  a 
required  accessible  route  is  at  least  80  feet  (24  m), 
the  maximum  slope  sjiecified  in  4.8.2  shall  not 
apply  to  the  gangways. 

EXCEPTION  4:  In  facilities  containing  fewer  than 
25  boat  slips  and  where  the  total  length  of  the 
gangways  or  series  of  gangways  serving  as  part  of 
a  required  accessible  route  is  at  least  30  feet 
(9140  mm),  the  maximum  slope  specified  in  4.8.2 
shall  not  apply  to  the  gangways. 

EXCEPTION  5:  Where  gangways  connect  to 
transition  plates,  landings  specified  by  4.8.4  shall 
not  be  required. 

EXCEPTION  6:  Where  gzmgways  and  transition 
plates  connect  and  are  required  to  have  handrails, 
handrail  extensions  specified  by  4.8.5  shall  not  be 
required.  Where  handrail  extensions  are  provided 
on  gangways  or  transition  plates,  such  extensions 
are  not  required  to  be  parallel  with  the  ground  or 
floor  surface. 

EXCEPTION  7:  The  cross  slope  of  gangways, 
transition  plates,  and  floating  piers  that  are  part 
of  an  accessible  route  shall  be  1 :  50  maximum 
measured  in  the  static  position. 


EXCEPTION  8:  Limited-use/limlted-appllcation 
elevators  or  platform  lifts  complying  with  4.11 
shall  be  p>ermitted  in  lieu  of  gangways  complying 
with  4.3. 

15.2.3*  Boat  Slips:   Bfinimum  Number.  Where 
boat  slips  are  provided,  boat  slips  complying  with 
15.2.5  shall  be  provided  in  accordance  with  Table 
15.2.3.  Where  the  number  of  boat  slips  is  not 
Identified,  each  40  feet  (12  m)  of  boat  slip  edge 
provided  along  the  F>erlmeter  of  the  pier  shall  be 
counted  as  one  boat  slip  for  the  purpose  of  this 
section. 


Table  15.2.3 

Total  Boat  Slips  in 
FlBcility 

Minimum  Number  of 

Required  Accessible 

Boat  Slips 

1  to  25 

1 

26  to  50 

2 

51  to  100 

3 

101  to  150 

4 

151  to  300 

5 

301  to  400 

6 

401  to  500 

7 

501  to  600 

8 

601  to  700 

9 

701  to  800 

10 

801  to  900 

11 

901  to  1000 

12 

1 00 1  and  over 

1 2  plus  1  for  each  1 00 

or  fraction  thereof  over 

1000 

15.2.3.1*  Dispersion.  Accessible  boat  slips  shall 
be  dispersed  throughout  the  various  tyjaes  of  slips 
provided.  This  provision  does  not  require  an 
increase  in  the  minimum  number  of  t>oat  slif>s 
required  to  be  accessible. 

15.2.4*  Boarding  Piers  at  Boat  Launch  Ramps. 

Where  boarding  piers  are  provided  at  boat  launch 
ramps,  at  least  5  f>ercent,  but  not  less  than  one  of 
the  boarding  piers  shall  comply  with  15.2.4  and 
shcdl  be  served  by  an  accessible  route  complying 
with  4.3. 
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15.2  Boating  Facilities 


EXCEPTION  1 :  Accessible  routes  serving  floating 
boarding  piers  shall  be  permitted  to  use 
exceptions  1,  2.  5.  6.  7.  and  8  in  15.2.2. 

EXCEPTION  2:  Where  the  total  length  of  the 
gangway  or  series  of  gangways  serving  as  part  of  a 
required  accessible  route  is  at  least  30  feet  (9140 
mm),  the  maximum  slope  specified  by  4.8.2  shall 
not  apply  to  the  gangways. 

EXCEPTION  3:  Where  the  accessible  route  serving 
a  floating  boarding  pier  or  skid  pier  is  located 
within  a  boat  launch  ramp,  the  portion  of  the 
accessible  route  located  within  the  boat  launch 
ramp  shall  not  be  required  to  comply  with  4.8. 

15.2.4.1*  Boarding  Pier  Clearances.  The  entire 
length  of  the  piers  shall  comply  with  15.2.5. 

15.2.5*  Accessible  Boat  Slips.  Accessible  boat 
slips  shall  comply  with  15.2.5. 


15.2.5.1  Clearances.  Accessible  boat  slips  shall 
be  served  by  clear  pier  space  60  inches  (1525 
mm)  wide  minimum  and  at  least  as  long  as  the 
accessible  boat  slips.  Every  10  feet  (3050  mm) 
maximum  of  linear  pier  edge  serving  the 
accessible  boat  slips  shall  contain  at  least  one 
continuous  clear  opening  60  inches  ( 1525  mm) 
minimum  in  width  (see  Fig.  59). 

EXCEPTION  I :  The  width  of  the  clear  pier  space 
shall  be  permitted  to  be  36  inches  (915  mm) 
minimum  for  a  length  of  24  inches  (610  mm) 
maximum,  provided  that  multiple  36  inch 
(915  mm)  wide  segments  are  separated  by 
segments  that  are  60  inches  (1525  mm)  minimum 
clear  in  width  and  60  Inches  (1525  mm) 
minimum  clear  in  length  (see  Fig.  60). 

EXCEPTION  2:  Edge  protection  4  inches  (100 
mm)  high  maximum  and  2  inches  (51  mm)  deep 
maximum  shall  be  p)ermltted  at  the  continuous 
clear  openings  (see  Fig.  61 ). 


full  length  of  accessible  slip 


120  max 

3050 


3050 


3050 


Fig.  59 
Pier  Clearances 
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EXCEPTION  3*:  In  alterations  to  existing 
facilities,  clear  pier  space  shall  be  permitted  to  be 
located  perpendicular  to  the  boat  slip  and  shall 
extend  the  width  of  the  boat  slip,  where  the  facility 
has  at  least  one  boat  slip  complying  with  15.2.5, 
and  further  compliance  with  15.2.5  would  result 
in  a  reduction  in  the  number  of  boat  slips 
available  or  result  In  a  reduction  of  the  widths  of 
existing  slips. 


.60  min 


24  max 


24  max 


36  min  /    36  min 

915  915 


Fig.  60 
Pier  Clear  Space  Reduction 


2  max 


4  max 


water 


Fig.  61 
Edge  Protection  at  Pier 


15.2.5.2  Cleats  and  Other  Boat  Securement 
Devices.  Cleats  and  other  boat  securement 
devices  shall  not  be  required  to  comply  with 
4.27.3. 

15.3  Fishing  Piers  and  Platforms. 


15.3.1  General.  Newly  designed  or  newly 
constructed  and  altered  fishing  piers  and 
platforms  shall  comply  with  15.3. 

15.3.2  Accessible  Route.  Accessible  routes, 
including  gangways  that  are  part  of  accessible 
routes,  serving  fishing  piers  and  platforms  shall 
comply  with  4.3. 

EXCEPTION  I :  Accessible  routes  serving  floaUng 
fishing  piers  and  platforms  shall  be  p>ermitted  to 
use  exceptions  1.  2.  5.  6,  7, and  8  In  15.2.2. 

EXCEPTION  2*:  Where  the  total  length  of  the 
gangway  or  series  of  gangways  ser\1ng  as  part  of  a 
required  accessible  route  is  at  least  30  feet  (9140 
mm),  the  maximum  slope  specified  by  4.8.2  shall 
not  apply  to  the  gangways. 

15.3.3  Railings.  Where  railings,  guards,  or 
handrails  are  provided,  they  shall  comply  with 
15.3.3. 

15.3.3.1*  Edge  Protection.   Edge  protection 
shall  be  provided  and  shall  extend  2  inches 
(51  mm)  minimum  above  the  ground  or  deck 
surface. 

EXCEPTION:  Where  the  railing,  guard,  or 
handrail  is  34  inches  (865  mm)  or  less  above  the 
ground  or  deck  surface,  edge  protection  shall  not 
be  required  if  the  deck  surface  extends  1 2  inches 
(305  mm)  minimum  beyond  the  inside  face  of  the 
railing.  Toe  clearance  shall  be  9  inches  (230  mm) 
minimum  above  the  ground  or  deck  surface 
beyond  the  railing.  Toe  clearance  shall  be  30 
inches  (760  mm)  minimum  wide  (see  Fig.  62). 

15.3.3.2  Height.  At  least  25  percent  of  the 
railings,  guards,  or  handrails  shall  be  34  inches 
(865  mm)  maximum  above  the  ground  or  deck 
surface. 

EXCEPTION:  This  provision  shall  not  apply  to 
that  portion  of  a  fishing  pier  or  platform  where  a 
guard  which  complies  with  sections  1 003.2. 12.1 
(Height)  and  1003.2.12.2  (Opening  limitations)  of 
the  International  Building  Code  (Incorporated  by 
reference,  see  2.3.2)  is  provided. 
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V        —     — 

X  r- 

CD    C    "^ 
oo   *"    c\j 

"^        CD 
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9  min 


230 


1 

— 

j 

»■  u — 

^■J 

'  30  min 

( 

760 


12  min 

305 


(b) 


Fig.  62 
Edge  Protection  at  Fishing  Piers 


15.3.3.3*  Dispersion.   Railings  required  to 
comply  with  15.3.3.2  shall  be  dispersed 
throughout  a  fishing  pier  or  platform. 

15.3.4  Clear  Floor  or  Ground  Space.  At  least 
one  clear  floor  or  ground  space  complying  with 
4.2.4  shall  be  provided  where  the  railing  height 
required  by  15.3.3.2  is  located.  Where  no  railings 
are  provided,  at  least  one  clear  floor  or  ground 
space  complying  with  4.2.4  shall  be  provided. 

15.3.5  Maneuvering  Space.  At  least  one 
maneuvering  space  complying  with  4.2.3  shall  be 
provided  on  the  fishing  pier  or  platform. 

15.4  Golf. 

15.4.1  General.   Newly  designed  or  newly 
constructed  and  altered  golf  courses,  driving 
ranges,  practice  putting  greens,  and  practice 
teeing  grounds  shall  comply  with  15.4. 

15.4.2*  Accessible  Route  -  Golf  Course.    An 

accessible  route  shall  connect  accessible  elements 
and  spaces  within  the  boundary  of  the  golf  course. 


In  addition,  an  accessible  route  shall  connect  the 
golf  car  rental  area,  bag  drop  areas,  practice 
putting  greens,  accessible  practice  teeing  grounds, 
course  toilet  rooms,  and  course  weather  shelters. 
The  accessible  route  required  by  this  section  shall 
be  48  inches  (1220  mm)  minimum  wide.  Where 
handrails  are  provided,  the  accessible  route  shall 
be  60  inches  (1525  mm)  minimum  wide. 

EXCEPTION  1 :  A  golf  car  passage  complying  with 
15.4.7  shall  be  j>ermitted  in  lieu  of  all  or  part  of 
an  accessible  route  required  by  15.4.2. 

EXCEPTION  2:  The  handrail  requirements  of 
4.8.5  shall  not  apply  to  an  accessible  route  located 
within  the  boundary  of  a  golf  course. 

15.4.3*  Accessible  Route  -  Driving  Ranges.  An 

accessible  route  shall  connect  accessible  teeing 
stations  at  driving  ranges  with  accessible  parking 
spaces  and  shall  be  48  inches  (1220  mm)  wide 
minimum.  Where  handrails  are  provided,  the 
accessible  route  shall  be  60  inches  (1525  mm) 
wide  minimum. 
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15.5  Miniature  Golf 


EXCEPTION:  A  golf  car  passage  complying  with 
15.4.7  shall  be  permitted  In  lieu  of  all  or  part  of 
an  accessible  route  required  by  15.4.3. 

15.4.4  Teeing  Grounds.  Teeing  grounds  shall 
comply  with  15.4.4. 

15.4.4.1  Number  Required.  Where  one  or  two 
teeing  grounds  are  provided  for  a  hole,  at  least 
one  teeing  ground  serving  the  hole  shall  comply 
with  15.4.4.3.  Where  three  or  more  teeing 
grounds  are  provided  for  a  hole,  at  least  two 
teeing  grounds  shall  comply  with  15.4.4.3. 

15.4.4.2  Forward  Teeing  Ground.  The  forward 
teeing  ground  shall  be  accessible. 

EXCEPTION:  In  alterations,  the  forward  teeing 
ground  shall  not  be  required  to  be  accessible 
where  compliance  Is  not  feasible  due  to  terrain. 

15.4.4.3  Teeing  Grounds.  Teeing  grounds 
required  by  15.4.4.1  and  15.4.4.2  shall  be 
designed  and  constructed  so  that  a  golf  car  can 
enter  and  exit  the  teeing  ground. 

15.4.5  Teeing  Stations  at  Driving  Ranges  and 
Practice  Teeing  Grounds.  Where  teeing  stations 
or  practice  teeing  grounds  are  provided,  at  least  5 
percent  of  the  practice  teeing  stations  or  practice 
teeing  grounds,  but  not  less  than  one,  shall 
comply  with  15.4.4.3. 

15.4.6  Weather  Shelters.  Where  weather 
shelters  are  provided  on  a  golf  course,  each 
weather  shelter  shall  have  a  clear  floor  or  ground 
space  60  inches  (1525  mm)  minimum  by  96 
inches  (2440  mm)  minimum  and  shall  be 
designed  and  constructed  so  that  a  golf  car  can 
enter  and  exit. 

15.4.7  Golf  Car  Passage.  Where  curbs  or  other 
constructed  barriers  are  provided  along  a  golf  car 
passage  to  prohibit  golf  cars  from  entering  a 
fairway,  openings  at  least  60  Inches  (1525  mm) 
wide  shall  be  provided  at  Intervals  not  to  exceed 
75  yds  (69  m). 

15.4.7.1  \(^dth.  The  golf  car  passage  shall  be  48 
inches  (1220  mm)  minimum  wide. 


15.4.8  Putting  Greens.  Each  putting  green  shall 
be  designed  and  constructed  so  that  a  golf  car  ran 
enter  and  exit  the  putting  green. 

15.5*  Miniature  Golf. 

15.5.1  General.   Newly  designed  or  newly 
constructed  and  altered  miniature  golf  courses 
shall  comply  with  15.5. 

15.5.2  Accessible  Holes.  At  least  fifty  percent  of 
holes  on  a  miniature  golf  course  shall  comply  with 

15.5.3  through  15.5.5  and  shaill  be  consecutive 

EXCEPTION:  One  break  in  the  sequence  of 
consecutive  accessible  holes  shall  be  permitted, 
provided  that  the  last  hole  on  a  miniature  golf 
course  is  the  last  hole  in  the  sequence. 

15.5.3*  Accessible  Route.   An  accessible  route 
complying  with  4.3  shall  connect  the  course 
entrance  with  the  first  accessible  hole  and  the 
start  of  play  area  on  each  accessible  hole.  The 
course  shall  be  configured  to  allow  exit  from  the 
last  accessible  hole  to  the  course  exit  or  entrance 
and  shall  not  require  travel  back  through  other 
holes. 

15.5.3.1  Accessible  Route  -  Located  On  the 
Playing  Surface.   Where  the  accessible  route  is 
located  on  the  playing  surface  of  the  accessible 
hole,  exceptions  1-5  shall  be  permitted. 

EXCEPTION  1:  Where  carpet  is  provided,  the 
requirements  of  4.5.3  shall  not  apply. 

EXCEPTION  2:  Where  the  accessible  route 
intersects  the  playing  surface  of  a  hole,  a  1  inch 
(26  mm)  maximum  curb  shall  be  permitted  for  a 
width  of  32  inches  (815  mm)  minimum. 

EXCEPTION  3:  A  slope  of  1 :4  maximum  for  a  4 
inch  ( 100  mm)  maximum  rise  shall  be  permitted 

EXCEPTION  4:  Landings  required  by  4.8.4  shall 
be  permitted  to  be  48  inches  ( 1 220  mm)  in  length 
minimum.  Landing  size  required  by  4.8.4(3)  shall 
be  permitted  to  be  48  inches  ( 1 220  mm) 
minimum  bv  60  inches  (1525  mm)  minimum. 
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Landing  slopes  shall  be  permitted  to  be  1 :20 
maximum. 

EXCEPTIONS:  Handrail  requirements  of  4.8.5 
shall  not  apply. 

15.5.3.2  Accessible  Route  -  Adjacent  to  the 
Playing  Surface.  Where  the  accessible  route  is 
located  adjacent  to  the  playing  surface,  the 
requirements  of  4.3  shall  apply. 

15.5.4  Start  of  Play  Areas.  Start  of  play  areas  at 
holes  required  to  comply  with  15.5.2  shall  have  a 
slope  not  steeper  than  1 :48  and  shall  be  48  inches 
(1220  mm)  minimum  by  60  inches  (1525  mm) 
minimum. 

15.5.5*  Golf  Club  Reach  Range.  All  areas  within 
accessible  holes  where  golf  balls  rest  shall  be 
within  36  inches  (915  mm)  maximum  of  an 
accessible  route  having  a  maximum  slope  of  1 : 20 
for  48  inches  (1220  mm)  in  length  (see  Fig  63). 


.r- 


accessible  route' 


E  52  ^ 

CO; 


X 

CO 

E 


CD 
CO 


*Note:  1 :20  maximum  slope 


Fig.  63 
Golf  Club  Reach  Range 


15.6  Play  Areas. 

15.6.1*  General.  Newly  designed  and  newly 
constructed  play  areas  for  children  ages  2  smd 
over  and  altered  jxjrtions  of  existing  play  areas 
shall  comply  with  the  applicable  provisions  of 
section  4,  except  as  modified  or  otherwise 
provided  by  this  section.  Where  separate  play 


areas  are  provided  within  a  site  for  specified  age 
groups,  each  play  area  shall  comply  with  this 
section.  Where  play  areas  are  designed  or 
constructed  in  phases,  this  section  shall  be 
applied  so  that  when  each  successive  addition  is 
completed,  the  entire  play  area  complies  with  all 
the  applicable  provisions  of  this  section. 

EXCEPTION  1 :  Play  areas  located  in  family  child 
care  facilities  where  the  proprietor  actually 
resides  shall  not  be  required  to  comply  with  15.6. 

EXCEPTION  2:  Where  play  components  are 
relocated  in  existing  play  areas  for  the  purpose  of 
creating  safe  use  zones,  15.6  shall  not  apply, 
provided  that  the  ground  surface  is  not  changed 
or  extended  for  more  than  one  use  zone. 

EXCEPTION  3:  Where  play  components  are 
altered  and  the  ground  surface  is  not  altered,  the 
ground  surface  shall  not  be  required  to  comply 
with  15.6.7,  unless  required  by  4.1.6(2). 

EXCEPTION  4:  The  provisions  of  15.6.1  through 
15.6.7  shall  not  apply  to  amusement  attractions. 

EXCEPTION  5:  Compliance  with  4.4  shall  not  be 
required  within  the  boundary  of  the  play  area. 

EXCEPTION  6:  Stairs  shall  not  be  required  to 
comply  with  4.9. 

15.6.2*  Ground  Level  Play  Components. 

Ground  level  play  comjDonents  shall  be  provided 
in  the  number  and  types  required  by  15.6.2.1  and 
15.6.2.2.  Ground  level  play  components  that  are 
provided  to  comply  with  15.6.2.1  shall  be 
permitted  to  satisfy  the  number  required  by 
15.6.2.2,  provided  that  the  minimum  required 
tyjjes  of  play  components  are  provided.  Where 
more  than  one  ground  level  play  component 
required  by  15.6.2.1  and  15.6.2.2  is  provided,  the 
play  compKjnents  sheill  be  integrated  in  the  play 
area. 

15.6.2.1  General.  Where  ground  level  play 
components  are  provided,  at  least  one  of  each 
tyj>e  provided  shall  be  located  on  an  accessible 
route  complying  with  15.6.4  and  shall  comply 
with  15.6.6. 
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15.6.2.2  Additional  Number  and  T3rpes.  Where          15.6.4*  Accessible  Routes.  At  least  one 

elevated  play  components  are  provided,  ground             accessible  route  complying  with  4.3,  as  modified 

level  play  components  shall  be  provided  in                     by  15.6.4.  shall  be  provided. 

accordance  with  Table  15.6.2.2.  Ground  level 

play  components  required  by  1 5.6.2.2  shall  be               EXCEPTION  1 :  Transfer  systems  complying  with 

located  on  an  accessible  route  complying  with                 •  5. 6.5  shall  be  permitted  to  connect  elevated  play 

15.6.4  and  shall  comply  with  15.6.6.                               components,  except  where  20  or  more  elevated 

play  comfKjnents  are  provided,  no  more  than  25 
EXCEPTION:  If  at  least  50  percent  of  the  elevated           percent  of  the  elevated  play  components  shall  be 
play  components  are  connected  by  a  ramp,  and  if          permitted  to  be  connected  by  transfer  systems, 
at  least  3  of  the  elevated  play  components                        EXCEPTION  2:  Where  transfer  systems  are 
connected  by  the  ramp  are  different  types  of  play           provided,  an  elevated  play  component  shall  be 
components,  15.6.2.2  shall  not  apply                               permitted  to  connect  to  another  elevated  play 
15.6.3*  Elevated  Play  Components.  Where                 component  in  lieu  of  an  accessible  route, 
elevated  play  components  are  provided,  at  least              EXCEPTION  3:  Platform  lifts  (wheelchair  lifts) 
50  percent  shall  be  located  on  an  accessible  route          complying  with  4. 1 1  and  applicable  State  or  local 
complying  with  15.6.4.  Elevated  play  components          codes  shall  be  permitted  to  be  used  as  part  of  an 
connected  by  a  ramp  shall  comply  with  15.6.6.               accessible  route. 

Table  15.6.2.2  Number  and  Types  of  Ground  Level  Play  Components  Required  to  be  on 

Accessible  Route 

Number  of  Elevated  Play 
Components  Provided 

Minimum  Number  of 

Ground  Level  Play 

Components  Required  to  be 

on  Accessible  Route 

Minimum  Number  of 

Different  Types  of  Ground 

Level  Play  Components 

Required  to  be  on 

Accessible  Route 

1 

Not  applicable 

Not  applicable 

2  to  4 

1 

1 

5  to  7 

2 

2 

8  to  10 

3 

3 

11  to  13 

4 

3 

14  to  16 

5 

3 

17  to  19 

6 

3 

20  to  22 

7 

4 

23  to  25 

8 

4 

More  than  25 

8  plus  1  for  each  additional  3 
over  25,  or  fraction  thereof 

5 
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15.6.4.1  Location.  Accessible  routes  shall  be 
located  within  the  boundary  of  the  play  area  and 
shall  connect  ground  level  play  components  as 
required  by  15.6.2.1  and  15.6.2.2  and  elevated 
play  components  as  required  by  15.6.3,  including 
entry  and  exit  points  of  the  play  components. 

15.6.4.2  Protrusions.  Objects  shall  not  protrude 
into  ground  level  accessible  routes  at  or  below  80 
in  (2030  mm)  above  the  ground  or  floor  surface. 

15.6.4.3  Clear  Width.   The  clear  v^ridth  of 
accessible  routes  within  play  areas  shall  comply 
with  15.6.4.3. 

15.6.4.3.1  Ground  Level.  The  clear  width  of 
accessible  routes  at  ground  level  shall  be  60  in 
(1525  mm)  minimum.  * 

EXCEPTION  1 :  In  play  areas  less  than  1 .000 
square  feet,  the  clear  width  of  accessible  routes 
shall  be  permitted  to  be  44  in  ( 1  120  mm) 
minimum,  provided  that  at  least  one  turning 
space  complying  with  4.2.3  is  provided  where  the 
restricted  accessible  route  exceeds  30  feet  (9. 14 
m)  in  length. 

EXCEPTION  2:  The  clear  width  of  accessible 
routes  shall  be  permitted  to  be  36  in  (915  mm) 
minimum  for  a  distance  of  60  in  ( 1525  mm) 
maximum,  provided  that  multiple  reduced  width 
segments  are  separated  by  segments  that  are  60 
in  (1525  mm)  minimum  in  width  and  60  in  (1525 
mm)  minimum  in  length. 

15.6.4.3.2  Elevated.  The  clear  width  of 
accessible  routes  connecting  elevated  play 
components  shall  be  36  in  (915  mm). 

EXCEPTION  1 :  The  clear  width  of  accessible 
routes  connecting  elevated  play  components  shall 
be  permitted  to  be  reduced  to  32  in  (815  mm) 
minimum  for  a  distance  of  24  in  (610  mm) 
maximum  provided  that  reduced  width  segments 
are  separated  by  segments  that  are  48  in  ( 1 220 
mm)  minimum  in  length  and  36  in  (915  mm) 
minimum  in  width. 

EXCEPTION  2:  The  clear  width  of  transfer 
systems  connecting  elevated  play  components 
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shall  be  permitted  to  be  24  in  (610  mm) 
minimum. 

15.6.4.4  Ramp  Slope  and  Rise.  Any  part  of  an 
accessible  route  with  a  slope  greater  than  1:20 
shall  be  considered  a  ramp  and  shall  comply  with 
4.8,  as  modified  by  15.6.4.4. 

15.6.4.4.1  Ground  Level.  The  maximum  slope 
for  ramps  connecting  ground  level  play 
components  within  the  boundary  of  a  play  area 
shall  be  1:16. 

15.6.4.4.2  Elevated.  Where  a  ramp  connects 
elevated  play  components,  the  maximum  rise  of 
any  ramp  run  shall  be  12  in  (305  mm). 

15.6.4.5  Handrails.  Where  required  on  ramps, 
handrails  shall  comply  with  4.8.5,  as  modified  by 
15.6.4.5. 

EXCEPTION  1 :  Handrails  shall  not  be  required  at 
ramps  located  within  ground  level  use  zones. 

EXCEPTION  2:  Handrail  extensions  shall  not  be 
required. 

15.6.4.5.1  Handrail  Gripping  Surface. 

Handrails  shall  have  a  diameter  or  width  of  0.95 
in  (24.1  mm)  minimum  to  1.55  in  (39.4  mm) 
maximum,  or  the  shape  shall  provide  an 
equivalent  gripping  surface. 

15.6.4.5.2  Handrail  Height.  The  top  of  handrail 
gripping  surfaces  shall  be  20  in  (5 10  mm) 
minimum  to  28  in  (710  mm)  maximum  above  the 
ramp  surface. 

15.6.5*  Transfer  Sjrstems.  Where  transfer 
systems  are  provided  to  connect  elevated  play 
comix>nents,  the  transfer  systems  shall  comply 
with  15.6.5. 

15.6.5.1  Transfer  Platforms.  Transfer  platforms 
complying  with  15.6.5.1  shall  be  provided  where 
transfer  Is  Intended  to  be  from  a  wheelchair  or 
other  mobility  device  (see  Fig.  64). 
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Fig.  64 


15.6.5.1.1  Size.  Platforms  shall  have  a  level 
surface  14  in  (355  mm)  minimum  In  depth  and 
24  m  (610  mm)  minimum  In  width. 

15.6.5.1.2  Height.  Platform  surfaces  shall  be  1 1 
in  (280  mm)  minimum  to  18  in  (455  mm) 
maximum  above  the  ground  or  floor  surface. 

15.6.5.1.3  Transfer  Space.  A  level  space 
complying  with  4.2.4  shall  be  centered  on  the  48 
in  (1220  mm)  long  dimension  parallel  to  the  24  in 
(610  mm)  minimum  long  unobstructed  side  of  the 
transfer  platform. 


15.6.5.1.4  Transfer  Supports.  A  means  of 
support  for  transferring  shall  be  provided. 

15.6.5.2  Transfer  Steps.  Transfer  steps 
complying  with  15.6.5.2  shall  be  provided  where 
movement  is  Intended  from  a  transfer  platform  to 
a  level  with  elevated  play  compnanents  required  to 
be  located  on  an  accessible  route  (see  Fig.  65). 
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Fig.  65 


15.6.5.2.1  Size.  Transfer  steps  shall  have  a  level 
surface  14  In  (355  mm)  minimum  In  depth  and 
24  m  (610  mm)  minimum  in  width. 

15.6.5.2.2  Height.  Each  transfer  step  shall  be  8 
in  (205  mm)  maximum  hl^. 

15.6.5.2.3  Transfer  Supports.  A  means  of 
suppwrt  for  transferring  shall  be  provided. 

15.6.6*  Play  Components.  Ground  level  play    . 
comfxments  located  on  accessible  routes  and 
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elevated  play  components  connected  by  ramps 
shall  comply  with  15.6.6. 

15.6.6.1  Bfaneuvering  Space.   Maneuvering 
space  complying  with  4.2.3  shall  be  provided  on 
the  same  level  as  the  play  components. 
Maneuvering  space  shall  have  a  slope  not  steepjer 
than  1 :48  in  all  directions.  The  maneuvering 
space  required  for  a  swing  shall  be  located 
immediately  adjacent  to  the  swing. 

15.6.6.2  Clear  Floor  or  Ground  Space.  Clear 
floor  or  ground  space  shall  be  provided  at  the  play 
components  and  shall  be  30  in  (760  mm)  by  48  in 
(1220  mm)  minimum.  Clear  floor  or  ground 
space  shall  have  a  slope  not  steeper  than  1 :48  in 
all  directions. 

15.6.6.3  Play  Tables:  Height  and  Clearances. 

Where  play  tables  are  provided,  knee  clearance  24 
in  (610  mm)  high  minimum.  17  in  deep  (430  mm) 
minimum,  and  30  in  (760  mm)  wide  minimum 
shall  be  provided.  The  tops  of  rims,  curbs,  or 
other  obstructions  shall  be  31  in  (785  mm)  high 
maximum. 

EXCEPTION:  Play  tables  designed  or  constructed 
primarily  for  children  ages  5  and  under  shall  not 
be  required  to  provide  knee  clearance  if  the  clear 
floor  or  ground  space  required  by  15.6.6.2  is 
arranged  for  a  parallel  approach  and  if  the  rim 
surface  is  31  in  (785  mm)  high  maximum. 

15.6.6.4  Entry  Points  and  Seats:   Height. 

Where  a  play  component  requires  transfer  to  the 
entry  point  or  seat,  the  entry  point  or  seat  shall  be 
1 1  in  (280  mm)  minimum  and  24  in  (610  mm) 
maximum  above  the  clear  floor  or  ground  space. 

EXCEPTION:   The  entry  point  of  a  slide  shall  not 
be  required  to  comply  with  15.6.6.4. 

15.6.6.5  Transfer  Supports.  Wliere  a  play 
component  requires  transfer  to  the  entry  point  or 
seat,  a  means  of  support  for  transferring  shall  be 
provided. 

15.6.7*  Ground  Surfaces.   Ground  surfaces 
along  accessible  routes,  clear  floor  or  ground 
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spaces,  and  maneuvering  spaces  within  play  areas 
shall  comply  with  4.5.1  and  15.6.7. 

15.6.7.1  Accessibility.  Ground  surfaces  shall 
comply  with  ASTM  F  1951  Standard  Specification 
for  Determination  of  Accessibility  of  Surface 
Systems  Under  and  Around  Playground 
Equipment  (incorporated  by  reference,  see  2.3.2). 
Ground  surfaces  shall  be  inspected  and 
maintained  regularly  and  frequently  to  ensure 
continued  compliance  with  ASTM  F  1951. 

15.6.7.2  Use  Zones.  If  located  within  use  zones, 
ground  surfaces  shall  comply  with  ASTM  F  1 292 
Standard  Specification  for  Impact  Attenuation  of 
Surface  Systems  Under  and  Around  Playground 
Equipment  (incorporated  by  reference,  see  2.3.2). 

15.6.8  Soft  Contained  Play  Structures.  Soft 
contained  play  structures  shall  comply  with 
15.6.8. 

15.6.8.1  Accessible  Routes  to  Entry  Points. 

Where  three  or  fewer  entry  points  are  provided,  at 
least  one  entry  point  shall  be  located  on  an 
accessible  route.  Where  four  or  more  entry  points 
are  provided,  at  least  two  entry  points  shall  be 
located  on  an  accessible  route.  Accessible  routes 
shall  comply  with  4.3. 

EXCEPTION:   Transfer  systems  complying  with 
15.6.5  or  platform  lifts  (wheelchair  lifts) 
complying  with  4.1 1  and  applicable  State  or  local 
codes  shall  be  permitted  to  be  used  as  part  of  an 
accessible  route. 

15.7  Exercise  Equipment  and  Machines, 
Bowling  Lanes,  and  Shooting  Facilities. 

15.7.1  General.  Newly  designed  or  newly 
constructed  and  altered  exercise  equipment  and 
machines,  bowling  lanes,  and  shooting  facilities 
shall  comply  with  15.7. 

15.7.2*  Exercise  Equipment  and  Machines.  At 

least  one  of  each  type  of  exercise  equipment  and 
machines  shall  be  provided  with  clear  floor  or 
ground  space  complying  with  4.2.4  and  shall  be 
served  by  an  accessible  route.  Clear  floor  or 
ground  space  shall  be  positioned  for  transfer  or 
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for  use  by  an  individual  seated  in  a  wheelchair. 
Clear  floor  or  ground  spaces  for  more  than  one 
piece  of  equipment  shall  be  permitted  to  overlap 

15.7.3  Bowling  Lanes.  Where  bowling  lanes  are 
provided,  at  least  5  percent,  but  not  less  than  one 
of  each  type  of  lane  shall  be  served  by  an 
accessible  route. 

15.7.4^  Shooting  Facilities.  Where  fixed  firing 
positions  are  provided  at  a  site,  at  least  5  percent, 
but  not  less  than  one,  of  each  type  of  firing 
position  shall  comply  with  15.7.4. 1 . 

15.7.4.1  Fixed  Firing  Position.  Fixed  firing 
positions  shall  contain  a  60  inch  (1525  mm) 
diameter  space  and  shall  have  a  slope  not  steeper 
than  1 :48. 

15.8  Swimming  Pools,  Wading  Pools,  and  Spas. 

15.8.1  General.  Newly  designed  or  newly 
constructed  and  altered  swimming  pools,  wading 
pools,  and  spas  shall  comply  with  15.8. 

EXCEPTION:  An  accessible  route  shall  not  be 
required  to  serve  raised  diving  boards  or  diving 
platforms. 

15.8.2*  Swimming  Pools.  At  least  two  accessible 
means  of  entry  shall  be  provided  for  each  public 
use  and  common  use  swimming  p)ool.  The 
primary  means  of  entry  shall  comply  with  15.8.5 
(Swimming  Pool  Lifts)  or  15.8.6  (Sloped  Entries). 
The  secondary  means  of  entry  shall  comply  with 
one  of  the  following:  15.8.5  (Swimming  Pool  Lifts). 
15.8.6  (Sloped  Entries),  15.8.7  (Transfer  Walls). 
15.8.8  (Transfer  Systems),  or  15.8.9  (Pool  Stairs). 

EXCEPTION  1*:  Where  a  swimming  pool  has  less 
than  300  linear  feet  (91m)  of  swimming  pool  wall, 
at  least  one  accessible  means  of  entry  shall  be 
provided  and  shall  comply  with  15.8.5 
(Swimming  Pool  Lifts)  or  15.8.6  (Sloped  Entries). 

EXCEPTION  2:  Wave  action  pools,  leisure  rivers, 
sand  bottom  pools,  and  other  pools  where  user 
access  is  limited  to  one  area,  shall  provide  at  least 
one  accessible  means  of  entry  that  complies  with 


15.8.5  (Swimming  Pool  Lifts),  15.8.6  (Sloped 
Entries),  or  15.8.8  (Transfer  Systems). 

EXCEPTION  3:  Catch  pools  shall  be  required  only 
to  be  served  by  an  accessible  route  that  connects 
to  the  jx>ol  edge. 

15.8.3  Wading  Pools.  At  least  one  accessible 
means  of  entry  complying  with  15.8.6  (Sloped 
Entries)  shall  be  provided  for  each  wading  p>ool. 

15.8.4  Spas.  At  least  one  accessible  means  of 
entry  complying  with  15.8.5  (Swimming  Pool 
Lifts).  15.8.7  (Transfer  Walls),  or  15.8.8  (Transfer 
Systems)  shall  be  provided  for  each  spa. 

EXCEPTION:   Where  spas  are  provided  in  a 
cluster.  5  percent,  but  not  less  than  one.  in  each 
cluster  shall  be  accessible. 

15.8.5*  Pool  Lifts.   Pool  lifts  shall  comply  with 
15.8.5. 

15.8.5.1  Pool  Lift  Location.   Pool  lifts  shall  be 
located  where  the  water  level  does  not  exceed  48 
inches  (1220  mm). 

EXCEPTION  1 :  Where  the  entire  pool  depth  is 
greater  than  48  inches  (1220  mm).  15.8.5.1  shall 
not  apply. 

EXCEPTION  2:  Where  multiple  pool  lift  locations 
are  provided,  no  more  than  one  shall  be  required 
to  be  located  in  an  area  where  the  water  level  does 
not  exceed  48  inches  ( 1 220  mm). 

15.8.5.2  Seat  Location.  In  the  raised  position, 
the  centerline  of  the  seat  shall  h€  located  over  the 
deck  and  16  inches  (405  mm)  minimum  from  the 
edge  of  the  pool.  The  deck  surface  between  the 
centerline  of  the  seat  and  the  f)ool  edge  shall  have 
a  slope  not  greater  than  1 :48  (see  Fig.  68). 
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Fig.  68 
Pool  Lift  Seat  Location 


15.8.5.3  Clear  Deck  Space.  On  the  side  of  the 
seat  opposite  the  water,  a  clear  deck  space  shall 
be  provided  p>arallel  with  the  seat.  The  space 
shall  be  36  inches  (915  mm)  wide  minimum  and 
shall  extend  forward  48  inches  (1220  mm) 
minimum  from  a  line  located  12  inches  (305  mm) 
behind  the  rear  edge  of  the  seat.   The  clear  deck 
space  shall  have  a  slope  not  greater  than  1 :48  (see 
Fig.  69).  I 
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Fig.  69 
Clear  Deck  Space  at  Pool  Lifts 


15.8.5.4  Scat  Height.  The  height  of  the  lift  seat 
shall  be  desigped  to  allow  a  stop  at  16  inches  (405 
mm)  minimum  to  19  inches  (485  mm)  maximum 
measured  from  the  deck  to  the  top  of  the  seat 
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surface  when  in  the  raised  (load)  position  (isee  Fig. 
70). 

15.8.5.5  Seat  \l^dth.  The  seat  shall  be  16  inches 
(405  mm)  minimum  wide. 

15.8.5.6*  Fbotrests  and  Armrests.  Footrests 
shall  be  provided  and  shall  move  with  the  seat.  If 
provided,  armrests  fKJSitioned  opposite  the  water 
shall  be  removable  or  shall  fold  clear  of  the  seat 
when  the  seat  is  in  the  raised  (load)  position. 

EXCEPTION:  Footrests  shall  not  be  required  on 
pool  lifts  provided  in  spas. 

15.8.5.7*  Operation.  The  lift  shall  be  capable  of 
unassisted  operation  from  both  the  deck  and 
water  levels.  Controls  and  operating  mechanisms 
shall  be  unobstructed  when  the  lift  is  in  use  and 
shall  comply  with  4.27.4. 

15.8.5.8  Submerged  Depth.  The  lift  shall  be 
designed  so  that  the  seat  will  submerge  to  a  water 
depth  of  18  inches  (455  mm)  minimum  below  the 
stationary  water  level  (see  Fig.  71 ). 

15.8.5.9*  Lifting  Capacity.  Single  person  pool 
lifts  shall  have  a  minimum  weight  capacity  of  300 
lbs.  ( 136  kg)  and  be  capable  of  sustaining  a  static 
load  of  at  least  one  and  a  half  times  the  rated  load . 
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Fig.  70 
Pool  Lift  Seat  Height 
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Fig  71 
Pool  Lift  Submerged  Depth 


15.8.6  Sloped  Entries.  Sloped  entries  designed 
to  provide  access  into  the  water  shall  comply  with 
15.8.6. 

15.8.6.1*  Sloped  Entries.  Sloped  entries  shall 
comply  with  4.3,  except  as  modified  below. 

EXCEPTION:  Where  sloped  entries  are  provided, 
the  surfaces  shall  not  be  required  to  be  slip 
resistant. 

15.8.6.2  Submerged  Depth.  Sloped  entries  shall 
extend  to  a  depth  of  24  inches  (610  mm) 


15.8  Swinuning  Pools,  Wading  Pools,  and  Spas 


minimum  to  30  inches  (760  mm)  maximum  below 
the  stationary  water  level.  Where  landings  are 
required  by  4.8.  at  least  one  landing  shall  be 
located  24  inches  (610  mm)  minimum  to  30 
inches  (760  mm)  maximum  below  the  stationar\' 
water  level  (see  Fig.  72). 

EXCEPTION:  In  wading  pools,  the  sloped  entry 
and  landings,  if  provided,  shall  extend  to  the 
deepest  part  of  the  wading  jxjol. 

15.8.6.3*  Handrails.   Handrails  shall  be 
provided  on  both  sides  of  the  slofjed  entry  and 
shall  comply  with  4.8.5.   The  clear  width  between 
handrails  shall  be  33  inches  (840  mm)  minimum 
and  38  inches  (965  mm)  maximum  (see  Fig.  73). 

EXCEPTION  1:  Handrail  extensions  specified  by 
4.8.5  shall  not  be  required  at  the  bottom  landing 
serving  a  sloped  entry. 

EXCEPTION  2:  Where  a  sloped  entry  is  provided 
for  wave  action  pools,  leisure  rivers,  sand  bottom 
p)ools,  and  other  pools  where  user  access  is 
limited  to  one  area,  the  required  clear  width 
between  handrails  shall  not  apply. 

EXCEPTION  3:  The  handrail  requirements  of 
4.8.5  and  15.8.6.3  shall  not  be  required  on  sloped 
entries  in  wading  pools. 


stationary  water  level 
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Fig.  72 
Sloped  Entry  Submerged  Depth 
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Sloped  Entry  Handrails 


15.8.7  Transfer  Walls.  Transfer  walls  shall 
comply  with  15.8.7. 

15.8.7.1  Clear  Deck  Space.  A  clear  deck  space 
of  60  inches  (1525  mm)  nunimum  by  60  mches 
(1525  mm)  mmimum  with  a  slope  not  steeper 
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than  1 :48  shall  be  provided  at  the  base  of  the 
transfer  wall.  Where  one  grab  bar  is  provided,  the 
clear  deck  space  shall  be  centered  on  the  grab  bar. 
Where  two  grab  bars  are  provided,  the  clear  deck 
space  shall  be  centered  on  the  clearance  between 
the  grab  bars  (see  Fig.  74). 

15.8.7>2  Height.  The  height  of  the  transfer  wall 
shall  be  16  Inches  (405  mm)  minimum  to  19 
inches  (485  mm)  maximum  measured  from  the 
deck  (see  Fig.  75). 

15.8.7.3  Wall  Depth  and  Length.  The  depth  of 
the  transfer  wall  shall  be  12  inches  (305  mm) 
minimum  to  16  inches  (405  mm)  maximum.  The 
length  of  the  transfer  wall  shall  be  60  Inches 
(1525  mm)  minimum  and  shall  be  centered  on 
the  clear  deck  space  (see  Fig.  76). 

15.8.7.4  Surface.  Surfaces  of  transfer  walls  shall 
not  be  sharp  and  shall  have  rounded  edges. 
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Fig.  74 
Clear  Deck  Space  at  Transfer  Walls 
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15.8.7.5  Grab  Bars.  At  least  one  grab  bar  shall 
be  provided  on  the  transfer  wall.  Grab  bars  shall 
be  perpendicular  to  the  pool  wall  and  shall  extend 
the  full  depth  of  the  transfer  wall.  The  top  of  the 
gripping  surface  shall  be  4  inches  ( 100  mm) 
minimum  and  6  inches  (150  mm)  maximum 
above  walls.  Where  one  grab  bar  is  provided, 
clearance  shall  be  24  inches  (610  mm)  minimum 
on  both  sides  of  the  grab  bar.  Where  two  grab 
bars  are  provided,  clearance  between  grab  bars 


shall  be  24  inches  (610  mm)  minimum.   Grab 
bars  shall  comply  with  4.26  (see  Fig.  77). 

15.8.8  Transfer  Systems.  Transfer  systems  shall 
comply  with  15.8.8. 

15.8.8.1  Transfer  Platform.  A  transfer  platform 
19  inches  (485  mm)  minimum  clear  depth  by  24 
inches  (610  mm)  minimum  clear  width  shall  be 
provided  at  the  head  of  each  transfer  system  (see 
Fig.  78). 
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Fig.  77 
Grab  Bars  at  Transfer  Walls 
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Fig.  78 
Transfer  System  Platform 


15.8.8.2  Clear  Deck  Space.  A  clear  deck  space 
of  60  inches  (1525  mm)  minimum  by  60  inches 
(1525  mm)  minimum  with  a  slope  not  steeper 
than  1 :48  shall  be  provided  at  the  base  of  the 


transfer  platform  surface  and  shall  be  centered 
along  a  24  inch  (610  mm)  minimum  unobstructed 
side  of  the  transfer  platform  (see  Fig.  79). 

15.8.8.3  Height.  The  height  of  the  transfer 
platform  shall  comply  with  15.8.7.2. 

15.8.8.4*  Transfer  Steps.  Transfer  step  height 
shall  be  8  inches  (205  mm)  maximum.  Transfer 
steps  shall  extend  to  a  water  depth  of  18  inches 
(455  mm)  minimum  below  the  stationary  water 
level  (see  Fig.  80). 

15.8.8.5  Surface.  The  surface  of  the  transfer 
system  shall  not  be  sharp  and  shall  have  rounded 
ed^s. 

15.8.8.6  Size.  Each  transfer  step  shall  have  a 
tread  clear  depth  of  14  inches  (355  mm) 
minimum  and  1 7  inches  (430  mm)  maximum  and 
shall  have  a  tread  clear  width  of  24  inches  (610 
mm)  minimum  (see  Fig.  81). 
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Fig.  79 
Clear  Deck  Space  at  Transfer  Systems 
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15.8.8.7*  Grab  Bars.  At  least  one  grab  bar  on 
each  transfer  step  and  the  transfer  platform,  or  a 
continuous  grab  bar  serving  each  transfer  step 
and  the  transfer  platform,  shall  be  provided. 
Where  provided,  the  top  of  the  gripping  surface 
shall  be  4  inches  ( 100  mm)  minimum  and  6 
inches  ( 150  mm)  maximum  above  each  step  and 
transfer  platform.  Where  a  continuous  grab  bar  is 


8jTiax 

stationary  water  level  -     205       \. 

18  min 

455 


provided,  the  top  of  the  gripping  surface  shall  be  4 
inches  (100  mm)  minimum  and  6  inches  (150 
mm)  maximum  above  the  step  nosing  and 
transfer  platform.  Grab  bars  shall  comply  with 
4.26  and  be  located  on  at  least  one  side  of  the 
transfer  system.  The  grab  bar  located  at  the 
transfer  platform  shall  not  obstruct  transfer  (see 
Fig  82). 
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Fig.  82 
Grab  Bars  at  Transfer  Systems 
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15.8.9  Pool  Stairs. 

15.8.9. 


Pool  stairs  shall  comply  with 


15.8.9.1  Pool  Stairs.    Pool  stairs  shall  comply 
with  4.9,  except  as  modified  below. 

15.8.9.2  Handrails.  The  width  between 
handrails  shall  be  20  inches  (510  mm)  minimum 
and  24  inches  (610  mm)  maximum.   Handrail 
extensions  required  by  4.9.4  shall  not  be  required 
at  the  bottom  landing  serving  a  pxiol  stair. 

15.8.10*  Water  Play  Components.   Where  water 
play  components  are  provided,  the  provisions  of 
15.6  and  4.3  shall  apply,  except  as  modified  or 
otherwise  provided  in  this  section. 

EXCEPTION  1 :  Where  the  surface  of  the 
accessible  route,  clear  floor  or  ground  spaces  and 
maneuvering  spaces  connecting  play  components 
is  submerged,  the  provisions  of  15.6  and  4.3  for 
cross  slope,  running  slope,  and  surface  shall  not 
apply.  I 

EXCEPTION  2:  Transfer  systems  complying  with 
15.6.5  shall  be  permitted  to  be  used  in  lieu  of 
ramps  to  connect  elevated  play  components. 


96 


APPENDIX 


This  appendix  contains  materials  of  an  advisory 
nature  and  provides  additional  information  that 
should  help  the  reader  to  understand  the 
minimum  requirements  of  the  guidelines  or  to 
design  buildings  or  facilities  for  greater 
accessibility.  The  paragraph  numbers  correspond 
to  the  sections  or  paragraphs  of  the  guideline  to 
which  the  material  relates  and  are  therefore  not 
consecutive  (for  example,  A4.2.1  contains 
additional  Information  relevant  to  4.2. 1).  Sections 
of  the  guidelines  for  which  additional  material 
appears  in  this  appendix  have  been  indicated  by 
an  asterisk.  Nothing  in  this  appendix  shall  in  any 
way  obviate  any  obligation  to  comply  with  the 
requirements  of  the  guidelines  itself. 

A2.0  General. 

A2.2  Equivalent  Facilitation.  Specific  examples 
of  equivalent  facilitation  are  found  in  the  following 
sections: 

4. 1 .6(3)(c)         Elevators  in  Alterations 

4.3 1 .9  Text  Telephones 

7.2  Sales  and  Service  Counters,  Teller 

Windows,  Information  Counters 
9. 1 .4  Classes  of  Sleeping  AccommodaUons 

9.2.2(6)(d)        Requirements  for  Accessible  Units. 

Sleeping  Rooms,  and  Suites 

A3.0  Bfiscellaneous  Instructions  and 
Definitions. 

A3.5  Definitions. 

Transient  Lod^ny.  The  Department  of  Justice's 
p>olicy  and  rules  further  define  what  is  covered  as 
transient  lodging. 

A4.0  Accessible  Elements  and  Spaces:  Scope 
and  Technical  Requirements. 

A4.1.1  Application. 

A4.1.1(3)  Areas  Used  Only  b5t,Employees  as  Work 
Areas.  Where  there  are  a  series  of  individual  work 
stations  of  the  same  type  (e.g.,  laboratories, 
service  counters,  ticket  booths),  5%.  but  not  less 


than  one,  of  each  tyf)e  of  work  station  should  be 
constructed  so  that  an  individual  with  disabilities 
can  maneuver  within  the  work  stations.  Rooms 
housing  individual  offices  in  a  typical  office 
building  must  meet  the  requirements  of  the 
guidelines  concerning  doors,  accessible  routes, 
etc.  but  do  not  need  to  allow  for  maneuvering 
space  around  individual  desks.  Modifications 
required  to  p>ermit  maneuvering  within  the  work 
area  may  be  accomplished  as  a  reasonable 
accommodation  to  individual  employees  with 
disabilities  under  Title  I  of  the  ADA. 
Consideration  should  also  be  given  to  placing 
shelves  in  employee  work  areas  at  a  convenient 
height  for  accessibility  or  installing  commercieilly 
available  shelving  that  is  adjustable  so  that 
reasonable  accommodations  can  be  made  in  the 
future. 

If  work  stations  are  made  accessible  they  should 
comply  with  the  applicable  provisions  of  4.2 
through  4.35. 

A4.1.2  Accessible  Sites  and  Exterior  Facilities: 
New  Construction. 

A4.1.2(2)(b)  Court  Sports:  The  accessible  route 
must  be  direct  and  connect  both  sides  of  the  court 
without  requiring  players  on  one  side  of  the  court 
to  traverse  through  or  around  another  court  to  get 
to  the  other  side  of  the  court. 

A4. 1.2(4)  Exception  1.  An  accessible  route  is 
required  to  connect  to  the  boundary  of  the  area  of 
sp)ort  activity.  The  term  "area  of  sport  activity" 
distinguishes  that  F>ortion  of  a  room  or  space 
where  the  play  or  practice  of  a  sport  occurs  from 
adjacent  areas.   Examples  of  areas  of  sf>ort 
activity  Include:  basketball  courts,  baseball  fields, 
running  tracks,  bowling  lanes,  skating  rinks,  and 
the  area  surrounding  a  piece  of  gymnastic 
equipment.  While  the  size  of  an  area  of  sp)ort 
activity  may  vary  from  sport  to  sport,  each 
includes  only  the  space  needed  to  play.  The 
following  example  is  provided  for  additional 
clarification. 

Example.  Boundary  lines  define  the  field  where  a 
football  game  is  played.  A  safety  border  is  also 
provided  around  the  field.  The  game  may 
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temporarily  be  played  in  the  space  between  the 
boundary  lines  and  the  safety  border  when 
players  are  pushed  out  of  bounds  or  momentum 
carries  them  forward  while  receiving  a  pass.   In 
the  game  of  football,  the  space  between  the 
boundary  line  and  the  safety  border  is  used  to 
play  the  game.  This  space  and  the  football  field 
are  included  in  the  area  of  sport  activity. 

A4. 1.2(4)  Exception  1.  Public  circulation  route  j 
where  animals  may  also  travel,  such  as  in  pjetting 
zoos  and  passageways  alongside  animal  pens  in 
State  fairs,  are  not  eligible  for  the  exception. 

A4.1.2(5)(e)  Valet  parking  is  not  always  usable  by 
individuals  with  disabilities.  For  instance,  an 
individual  may  use  a  type  of  vehicle  controls  that 
render  the  regular  controls  inoperable  or  the 
driver's  seat  in  a  van  may  be  removed.  In  these 
situations,  another  person  cannot  park  the 
vehicle.  It  is  recommended  that  some  self-parking 
spaces  be  provided  at  valet  parking  facilities  for 
individuals  whose  vehicles  cannot  be  parked  by 
another  person  and  that  such  spaces  be  located 
on  an  accessible  route  to  the  entrance  of  the 
facility. 

A4.1.3  Accessible  Buildings:  New  Construction. 

4.1.3(1)^9)  Court  Sports:  The  accessible  route 
must  be  direct  and  connect  both  sides  of  the  court 
without  requiring  players  on  one  side  of  the  court 
to  traverse  through  or  around  another  court  to  get 
to  the  other  side  of  the  court. 

4.1.3(3)  Exception  1.  An  accessible  route  is 
required  to  connect  to  the  boundary  of  the  area  of 
sport  activity.  The  term  "area  of  sport  activity" 
distinguishes  that  portion  of  a  room  or  space 
where  the  play  or  practice  of  a  sport  occurs  from 
adjacent  areas.   Examples  of  areas  of  sf)ort 
activity  include:  basketball  courts,  baseball  fields, 
running  tracks,  bowling  lanes,  skating  rinks,  and 
the  area  surrounding  a  piece  of  fixed  gymnastic 
equipment.  While  the  size  of  an  area  of  sport 
activity  may  vary  from  sport  to  sport,  each 
includes  only  the  space  needed  to  play.  The 
following  example  is  provided  for  additional 
clarification. 


Example.  Boundary  lines  define  the  field  where  a 
football  game  is  played.  A  safety  border  is  also 
provided  around  the  field.  The  game  may 
temjxjrarily  be  played  in  the  space  between  the 
boundary  lines  and  the  safety  border  when 
players  are  pushed  out  of  bounds  or  momentum 
carries  them  forward  while  receiving  a  pass.  In 
the  game  of  football,  the  space  between  the 
boundary  line  and  the  safety  border  is  used  to 
play  the  game.  This  space  and  the  football  field 
are  included  In  the  area  of  sport  activity. 

4.1.3(3)  Exception  2.   Public  circulation  routes 
where  animals  may  also  travel,  such  as  in  petting 
zoos  and  passageways  alongside  animal  pens  in 
State  fairs,  are  not  eligible  for  the  exception. 

A4. 1.3(5)  Only  passenger  elevators  are  covered 
by  the  accessibility  provisions  of  4. 1 0.  Materials 
and  equipment  hoists,  freight  elevators  not 
intended  for  passenger  use.  dumbwaiters,  and 
construction  elevators  are  not  covered  by  these 
guidelines.  If  a  building  is  exempt  from  the 
elevator  requirement,  it  is  not  necessary  to 
provide  a  platform  lift  or  other  means  of  vertical 
access  in  lieu  of  an  elevator. 

Under  Exception  4.  platform  lifts  are  allowed 
where  existing  conditions  make  it  impractical  to 
install  a  ramp  or  elevator.  Such  conditions 
generally  occur  where  it  Is  essential  to  provide 
access  to  small  raised  or  lowered  areas  where 
space  may  not  be  available  for  a  ramp.  Examples 
include,  but  are  not  limited  to.  raised  pharmacy 
platforms,  commercial  offices  raised  above  a  sales 
floor,  or  radio  and  news  booths. 

While  the  use  of  platform  lifts  is  allowed,  ramps 
are  recommended  to  provide  access  to  player 
seating  areas  serving  an  area  of  sf>ort  activity. 

A4. 1.3(9)  Supervised  automatic  sprinkler 
systems  have  built  in  signals  for  monitoring 
features  of  the  system  such  as  the  opening  and 
closing  of  water  control  valves,  the  power  supplies 
for  needed  pumps,  water  tank  levels,  and  for 
indicating  condlti^jis  that  will  impair  the 
satisfactory  operation  of  the  sprinkler  system. 
Because  of  these  monitoring  features,  supervised 
automatic  sprinkler  systems  have  a  hi^  level  of 
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satisfactory  performance  and  response  to  fire 
conditions. 

A4. 1.3(10)  If  an  odd  number  of  drinking 
fountains  Is  provided  on  a  floor,  the  requirement 
in  4. 1 .31 10)(b)  may  be  met  by  rounding  down  the 
odd  number  to  an  even  number  and  calculating 
50%  of  the  even  number.  When  more  than  one 
drinking  fountain  on  a  floor  is  required  to  comply 
with  4.15,  those  fountains  should  be  dispersed  to 
allow  wheelchair  users  convenient  access.  For 
example,  in  a  large  facility  such  as  a  convention 
center  that  has  water  fountains  at  several 
locations  on  a  floor,  the  accessible  water  fountains 
should  be  located  so  that  wheelchair  users  do  not 
have  to  travel  a  greater  distance  than  other  people 
to  use  a  drinking  fountain. 

A4.1.3(12)(c)  Different  types  of  lockers  may 
Include  full-size  and  half-size  lockers,  as  well  as 
those  specifically  designed  for  storage  of  various 
sports  equipment. 
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within  the  seating  area  are  provided.  This  will 
allow  choice  in  viewing  and  price  categories. 

Building  and  life  safety  codes  set  minimum 
distances  between  rows  of  fixed  seats  with 
consideration  of  the  number  of  seats  in  a  row.  the 
exit  aisle  width  and  arrangement,  and  the  location 
of  exit  doors.  "Continental"  seating,  with  a  greater 
number  of  seats  per  row  and  a  commensurate 
increase  in  row  spacing  and  exit  doors,  facilitates 
emergency  egress  for  all  p>eople  and  increases  ease 
of  access  to  mid-row  seats  especially  for  people 
who  walk  with  difficulty.  Consideration  of  this 
fxjsitive  attribute  of  "continental"  seating  should 
be  included  along  with  all  other  factors  in  the 
design  of  fixed  seating  areas. 

Removable  armrests  are  recommended  on  fixed 
companion  seats  provided  in  assembly  areas  in 
amusement  facilities.  This  provides  the  option  for 
an  individual  using  a  wheelchair  or  other  mobility 
device  to  transfer  into  a  seat  where  motion  and 
other  effects  may  be  provided  as  part  of  the 
amusement  experience. 

A4.33.6  Placement  of  Listening  Systems.  A 

distance  of  50  ft  ( 15  m)  allows  a  person  to 
distinguish  performers'  facial  expressions. 

A4.33.7  Types  of  Listening  Systems.  An 

assistive  listening  system  appropriate  for  an 
assembly  area  for  a  group  of  persons  or  where  the 
specific  individuals  are  not  known  in  advance, 
such  as  a  playhouse,  lecture  hall  or  movie  theater, 
may  be  different  from  the  system  appropriate  for 
a  particular  individual  provided  as  an  auxiliary 
aid  or  as  peirt  of  a  reasonable  accommodation. 
The  appropriate  device  for  an  individual  is  the 
type  that  individual  can  use,  whereas  the 
appropriate  system  for  an  assembly  area  will 
necessarily  be  geared  toward  the  "average"  or 
aggregate  needs  of  various  individuals.  A  listening 
system  that  can  be  used  from  any  seat  in  a  seating 
area  is  the  most  flexible  way  to  meet  this 
specification.  Earphone  jacks  with  variable 
volume  controls  can  benefit  only  people  who  have- 
slight  hearing  loss  and  do  not  help  people  who  use 
hearing  aids.  At  the  present  time,  magnetic 
induction  loops  are  the  most  feasible  type  of 


listening  system  for  people  who  use  hearing  aids 
equipped  with  "T-  coils,"  but  people  without 
hearing  aids  or  those  with  hearing  aids  not 
equipped  with  inductive  pick-ups  cannot  use  them 
without  sp>ecial  receivers.  Radio  frequency 
systems  can  be  extremely  effective  and 
inexp)ensive.  People  without  hearing  aids  can  use 
them,  but  jieople  with  hearing  aids  need  a  special 
receiver  to  use  them  as  they  are  presently 
designed.  If  hearing  aids  had  a  Jack  to  allow  a  by- 
pass of  microphones,  then  radio  frequency 
systems  would  be  suitable  for  people  with  and 
without  hearing  aids.  The  -Department  of 
Justice's  regulations  implementing  titles  II  and  III 
of  the  ADA  require  public  entities  and  public 
accommodations  to  provide  appropriate  auxiliary 
aids  and  services  to  ensure  effective 
communication.  See  28  CFR  35. 160.  28CFR 
35. 164,  and  28  CFR  36.303.  Where  assistive 
listening  systems  are  used  to  provide  effective 
communication,  the  Department  of  Justice 
considers  it  essential  that  a  portion  of  receivers  be 
compatible  with  hearing  aids. 

Some  listening  systems  may  be  subject  to 
interference  from  other  equipment  and  feedback 
from  hearing  aids  of  people  who  are  using  the 
systems.  Such  interference  can  be  controlled  by 
careful  engineering  design  that  anticipates 
feedback  sources  in  the  surrounding  area. 

Table  A2,  shows  some  of  the  advantages  and 
disadvantages  of  different  types  of  assistive 
listening  systems.  In  addition,  the  Access  Board 
has  published  a  pamphlet  on  Assistive  Listening 
Systems  which  lists  demonstration  centers  across 
the  country  where  technical  assistance  can  be 
obtained  in  selecting  and  installing  appropriate 
systems.  The  state  of  New  York  has  also  adopted  a 
detailed  technical  specification  which  may  be 
useful. 

A4.36.2  Saunas  and  Steam  Rooms.  A  60-inch 
turning  diameter  space  or  a  T-shaped  space  is 
required  within  the  sauna  or  steam  room. 
Removable  benches  or  seats  are  permitted  to 
obstruct  the  60-lnch  or  T-shaped  space. 
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A4.37.3  Benches.  Back  support  may  be  achieved 
throu^  locating  benches  adjacent  to  walls  or  by 
other  designs  that  will  meet  the  minimum 
dimensions  specified. 

A5.0  Restaurants  and  Cafeterias. 

A5.1  General.  Dining  counters  (where  there  Is  no 
service)  are  typically  found  in  small  carry-out 
restaurants,  bakeries,  or  coffee  shops  and  may 
only  be  a  narrow  eating  surface  attached  to  a  wall. 
This  section  requires  that  where  such  a  dining 
counter  is  provided,  a  portion  of  the  counter  shall 
be  at  the  required  accessible  height. 

A7.0  Business,  Mercantile  and  Civic. 

A7.2(3)(iii)  Counter  or  Teller  Windows  with 
Partitions.  Methods  of  facilitating  voice 
communication  may  include  grilles,  slats,  talk- 
through  baffles,  and  other  devices  mounted 
directly  into  the  partition  which  users  can  speak 
directly  into  for  effective  communication.  These 
methods  are  required  to  be  designed  or  placed  so 
that  they  are  accessible  to  a  j>erson  who  is 
standing  or  seated.  However,  if  the  counter  is  only 
used  by  persons  in  a  seated  position,  then  a 
method  of  facilitating  communication  which  is 
accessible  to  standing  persons  would  not  be 
necessary. 
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A  15.0  Recreation  Facilities. 

Unless  otherwise  modified  in  Section  4  or 
specifically  addressed  in  Section  15,  all  other 
ADAAG  provisions  apply  for  the  design  and 
construction  of  recreation  facilities  and  elements. 
The  provisions  in  this  section  apply  wherever 
these  elements  are  provided-   For  example,  office 
buildings  may  contain  a  room  with  exercise 
equipment  and  these  sections  therefore  apply. 

A 1 5. 1  Amusement  Rides. 

These  guidelines  apply  to  newly  designed  or  newly 
constructed  amusement  rides.  A  custom 
designed  and  constructed  ride  is  new  upon  its 
"first  use,"  which  is  the  first  time  amusement  park 
patrons  take  the  ride.  With  respect  to  amusement 
rides  purchased  from  other  entities,  "new"  refers 
to  the  first  permanent  installation  of  the  ride, 
whether  it  is  used  "off  the  shelf"  or  it  is  modified 
before  it  is  installed.  Where  amusement  rides  are 
moved  after  several  seasons  to  another  area  of  the 
park  or  to  another  park,  the  ride  would  not  be 
considered  newly  designed  or  newly  constructed. 

Amusement  rides  designed  primarily  for  children, 
amusement  rides  that  are  controlled  or  operated 
by  the  rider,  and  amusement  rides  without  seats, 
are  not  required  to  provide  wheelchair  spaces, 
transfer  seats,  or  transfer  systems,  and  need  not 
meet  the  signage  requirements  in  15. 1 .6.  The 
load  and  unload  areas  of  these  rides  must, 
however,  be  on  an  accessible  route  and  must 
provide  maneuvering  space  under  15. 1 .4  and 
15.1.5. 

The  scoping  and  technical  provisions  of  the 
guidelines  were  developed  to  address  common 
amusement  rides.  There  will  be  other  amusement 
attractions  that  have  unique  designs  and  features 
which  are  not  adequately  addressed  by  the 
guidelines.   In  those  situations,  the  guidelines  are 
to  be  applied  to  the  extent  possible. 

An  accessible  route  must  be  provided  to  these 
areas.  Where  an  attraction  or  ride  has  unique 
features  for  which  there  are  no  applicable  scoping 
provisions,  then  a  reasonable  number,  but  at  least 
one,  of  the  features  must  be  located  on  an 


accessible  route.  Where  there  are  appropriate 
technical  provisions,  they  must  be  applied  to  the 
elements  that  are  covered  by  the  scoping 
provisions.  Where  an  attraction  has  unique 
designs  for  which  the  technical  provisions  are  not 
appropriate,  the  operators  of  those  attractions  are 
still  subject  to  all  the  other  requirements  of  the 
ADA,  Including  program  accessibility,  barrier 
removal  and  the  general  obligation  to  provide 
individuals  with  disabilities  an  equal  opportimity 
to  enjoy  the  goods  and  services  provided  by  their 
facilities.  An  example  of  an  amusement  ride  not 
specifically  addressed  by  the  guidelines  includes 
"virtual  reality"  rides  where  the  device  does  not 
move  through  a  fixed  course  within  a  defined  area. 

A15.1  Exception  1.  Mobile  or  temporary  rides 
are  those  set  up  for  short  j)erlods  of  time  such  as 
traveling  carnivals.  State  and  county  fairs,  and 
festivals.  The  amusement  rides  that  are  covered 
by  section  15.1  are  ones  that  are  not  regularly 
assembled  and  disassembled. 

A15.1  Exception  2.  The  exception  does  not 
apply  to  those  rides  where  patrons  may  cause  the 
ride  to  make  incidental  movements,  but  where  the 
patron  otherwise  has  no  control  over  the  ride. 

A15.1  Exception  3.  The  exception  Is  limited  to 
those  rides  designed  "primarily"  for  children, 
where  children  are  assisted  on  and  off  the  ride  by 
an  adult.  This  exception  is  limited  to  those  rides 
designed  for  children  and  not  for  the  occasional 
adult  user.  An  accessible  route  to  and 
maneuvering  space  in  the  load  and  unload  area 
will  provide  access  for  adults  and  family  members 
assisting  children  on  and  off  these  rides. 

A15.1.2  Alterations  to  Amusement  Rides. 

Routine  maintenance,  painting,  and  changing  of 
theme  boards  are  examples  of  activities  that  do 
not  constitute  an  alteration  subject  to  section 
1 5. 1 .2.  Where  existing  amusement  rides  are 
moved  and  not  altered,  section  15.1  does  not 
apply  unless  the  load  and  unload  area  of  the 
amusement  ride  is  newly  designed  and 
constructed.  If  a  load  or  unload  area  is  altered, 
the  alteration  provisions  of  ADAAG  4. 1 .6  must  be 
applied  to  the  altered  area. 
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A15.1.4  Accessible  Route.  Steeper  slopes  are 
permitted  (not  to  exceed  1:8)  where  the  accessible 
route  connects  to  the  amusement  ride  in  the  load 
and  unload  position.  This  is  permitted  only 
where  compliance  with  4.8.2  (maximum  slope 
1 :  12)  is  "structurally  or  operationally  infeasible". 
In  most  cases,  this  will  be  limited  to  areas  where 
the  accessible  route  leads  directly  to  the 
amusement  ride  and  where  there  are  space 
limitations  on  the  ride,  not  the  queue  line.  Where 
possible,  the  least  possible  slope  should  be  used 
on  the  accessible  route  that  serves  the  amusement 
ride. 

A15.1.7.1.2  Amusement  Rides  with  Wheelchair 
Spaces.  36  CFR  1 192.83(c)  ADA  Accessibility 
Guidelines  for  Transportation  Vehicles  -  Light  Rail 
Vehicles  and  Systems  -  Mobility  Aid  Accessibility 
is  available  at  www.access-board.gov/transit^tml/ 
vgulde.htm#LRVM.  It  references  provisions  for 
bridge  plates  and  ramps  used  for  gaps  between 
wheelchair  spaces  and  floors  of  load  and  unload 
areas. 

A15.1.7.2  Exception  3.  This  exception  for 
protruding  objects  appUes  to  the  ride  devices,  not 
to  circulation  areas  or  accessible  routes  in  the 
queue  lines  or  the  load  and  unload  areas. 

Al  5. 1.7.2.2  Wheelchair  Spaces  -  Side  Entry. 

Under  certain  circumstances,  a  32-inch  clear 
opemng  will  not  provide  sufficient  width  to 
accommodate  a  turn  into  an  amusement  ride. 
The  amount  of  clear  space  needed  within  the  ride, 
and  the  size  and  position  of  the  opemng  are 
mterrelated.  Additional  space  for  maneuvering 
and  a  wider  door  will  be  needed  where  a  side 
opening  is  centered  on  the  ride.  For  example, 
where  a  42-inch  opening  is  provided,  a  minimum 
clear  space  of  60  inches  in  length  and  36  Inches  In 
depth  is  needed  (see  Fig.  A9).  This  is  necessary  to 
ensure  adequate  space  for  maneuvering.  For 
additional  guidance  refer  to  Figure  3  (Wheelchair 
TYirning  Space)  and  Figure  4  (Minimum  Clear 
Floor  Space  for  Wheelchairs)  on  minimum  space 
requirements. 


915 


Fig.  A9 
Wheelchair  Spaces  -  Side  Entry 


A15.1.S  Amusement  Ride  SeaU  Designed  for 
Transfer.  There  are  many  different  ways  that 
individuals  transfer  to  and  from  their  wheelchairs 
or  mobility  devices.  The  proximity  of  the  clear 
floor  or  ground  space  next  to  an  element  and  the 
height  of  the  element  one  is  transferring  to  are 
both  critical  for  a  safe  and  mdependent  transfer 
Providing  additional  clear  floor  or  ground  space 
both  in  front  of  and  diagonally  to  the  element  will 
provide  flexibility  and  increased  usability  for  a 
more  diverse  population  of  individuals  with 
dlsabihties.  Ride  seats  designed  for  transfer 
should  involve  only  one  transfer.  Where  possible, 
designers  are  encouraged  to  locate  the  ride  seat 
no  higher  than  1 7  to  19  inches  above  the  load  and 
unload  surface.  Where  greater  distances  are 
required  for  transfers,  consideration  should  be 
given  to  providing  gripping  surfaces,  seat  padding, 
and  avoiding  sharp  or  protruding  objects  in  the 
path  of  transfer  to  better  facilitate  the  transfer 
process. 

A15.1.9  Transfer  Devices  for  Use  with 
Amusement  Rides.  Transfer  devices  for  use  with 
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amusement  rides  should  permit  individuals  to 
make  independent  transfers  to  and  from  their 
wheelchairs  or  mobility  devices.   There  are  a 
variety  of  transfer  devices  available  that  could  be 
adapted  to  provide  access  onto  an  amusement 
ride.   Examples  of  devices  that  may  provide  for 
transfers  include,  but  are  not  limited  to.  transfer 
systems  (see  15.8.8).  lifts,  mechanized  seats,  and 
other  custom  designed  systems.  Operators  and 
designers  have  flexibility  in  developing  designs 
that  will  facilitate  individuals  to  transfer  onto 
amusement  rides.  These  systems  or  devices 
should  be  designed  to  be  reliable  and  sturdy.  A 
transfer  board,  for  example,  would  not  be 
sufficient  because  it  will  not  provide  enough 
support  or  stability  and  may  cause  injury. 

Designs  which  limit  the  number  of  transfers 
required  from  ones  wheelchair  or  mobility  device 
to  the  ride  seat  are  encouraged.  When  using  a 
transfer  device  to  access  an  anmsement  ride,  the 
least  amount  of  transfers  for  the  least  amount  of 
distance  is  desired.  Where  possible,  designers  are 
encouraged  to  locate  the  transfer  device  seat  no 
higher  than  17  to  19  inches  above  the  load  and 
unload  surface.   Where  greater  distances  are 
required  for  transfers,  consideration  should  be 
given  to  providing  gripping  surfaces,  seat  padding, 
and  avoiding  sharp  or  protruding  objects  in  the 
path  of  transfer  to  better  facilitate  the  transfer 
process.   Where  a  series  of  transfers  are  required 
to  reach  the  amusement  ride  seat,  each  vertical 
transfer  should  not  exceed  8  inches. 

As  discussed  with  amusement  rides  seats 
designed  for  transfer,  there  are  many  different 
ways  that  individuals  transfer  to  and  from  their 
wheelchairs  or  mobility  devices.  The  pro.ximity  of 
the  clear  floor  or  ground  space  next  to  an  element 
and  the  heiglit  of  the  element  one  Is  transferring  to 
are  both  critical  for  a  safe  and  independent 
transfer.   Providing  additional  clear  floor  or 
ground  space  both  in  front  of  and  diagonally  to 
the  element  will  provide  flexibility  and  increased 
usability  for  a  more  diverse  population  of 
individuals  with  disabilities. 


A15.2  Boating  Facilities. 

Al 5.2.2  Accessible  Route.  The  following  two 
examples  apply  exceptions  two  and  three. 

Example  1 .  Boat  slips  which  are  required  to  be 
accessible  are  provided  at  a  floating  pier.  The 
vertical  distance  an  accessible  route  must  travel  to 
the  pier  when  the  water  is  at  its  lowest  level  is  six 
feet,  although  the  water  level  only  fluctuates  three 
feet.  To  comply  with  exceptions  2  and  3,  at  least 
one  design  solution  would  provide  a  gangway  at 
least  72.25  feet  long  which  ensures  the  slop>e  does 
not  exceed  1:12. 

Example  2.    A  gangway  is  provided  to  a  floating 
pier  which  is  required  to  be  on  an  accessible 
route.  The  vertical  distance  is  10  feet  between  the 
elevation  where  the  gangway  departs  the  landside 
connection  and  the  elevation  of  the  pier  surface  at 
the  lowest  water  level.   Exceptions  2  and  3,  which 
modify  4.8.2.  permit  the  gangway  to  be  at  least  80 
feet  long.  Another  design  solution  would  be  to 
have  two  40-foot  continuous  gangways  Joined 
together  at  a  float,  where  the  float  (as  the  water 
level  falls)  will  stop  dropping  at  an  elevation  five 
feet  below  the  landside  connection. 

Al 5.2.3  Boat  Slips:  Minimum  Number. 

Accessible  boat  slips  are  not  "reserved "  for 
p>ersons  with  disabilities  in  the  same  manner  as 
accessible  vehicle  parking  spaces.  Rather, 
accessible  boat  slip  use  is  comparable  to 
accessible  hotel  rooms.   The  Department  of 
Justice  is  responsible  for  addressing  operational 
issues  relating  to  the  use  of  accessible  facilities 
and  elements.  The  Department  of  Justice 
currently  advises  that  hotels  should  hold 
accessible  rooms  for  persons  with  disabilities 
until  all  other  rooms  are  filled.  At  that  p>olnt. 
accessible  rooms  can  be  open  for  general  use  on  a 
first  come,  first  serve  basis. 

The  following  two  examples  apply  to  a  boating 
facility  with  a  single  non-demarcated  pier. 

Example  1 .  A  site  contains  a  new  boating  facility 
which  consists  of  a  single  60-foot  pier.   Boats  Eire 
only  moored  parallel  with  the  pier  on  both  sides 
to  allow  occupants  to  embark  or  disembark. 
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Since  the  numl>er  of  slips  cannot  be  identified, 
section  15.2.3  requires  each  40  feet  of  boat  slip 
edge  to  be  counted  as  one  slip  for  purposes  of 
determining  the  number  of  slips  available  and 
determines  the  number  required  to  be  accessible. 
The  120  feet  of  boat  slip  edge  at  the  pier  would 
equate  with  3  boat  slips.  Table  15.2.3  would 
require  1  slip  to  be  accessible  and  comply  with 
15.2.5.  Section  15.2.5  (excluding  the  exceptions 
within  the  section)  requires  a  clear  pier  space  60 
inches  wide  minimum  ^extending  the  length  of  the 
slip.   In  this  example,  because  the  pier  is  at  least 
40  feet  long,  the  accessible  slip  must  contain  a 
clear  pier  space  at  least  40  feet  long  which  has  a 
minimum  width  of  60  inches. 

Example  2.  A  new  boating  facility  consisting  of  a 
single  pier  25  feet  long  and  3  feet  wide  is  being 
planned  for  a  site.  The  design  intends  to  allow 
boats  to  moor  and  occupants  to  embark  and 
disembark  on  both  sides,  and  at  one  end.  As  the 
number  of  boat  slips  cannot  be  identified, 
applying  section  15.2.3  would  translate  to  53  feet 
of  boat  slip  edge  at  the  pier.  This  equates  with  two 
slips.  Table  15.2.5  would  require  1  slip  to  be 
accessible.   To  comply  with  15.2.5  (excluding  the 
exceptions  within  the  section),  the  width  of  the 
pier  must  be  increased  to  60  inches.  Neither 
15.2.3  or  15.2.5  requires  the  pier  length  to  be 
increased  to  40  feet. 

A15. 2.3.1  Dispersion.  Types  of  boat  slips  are 
based  on  the  size  of  the  boat  slips;  whether  single 
berths  or  double  berths,  shallow  water  or  deep 
water,  transient  or  longer-term  lease,  covered  or 
uncovered;  and  whether  slips  are  equipF)ed  with 
features  such  as  telephone,  water,  electricity  and 
cable  connections.  The  term  "boat  slip"  is 
intended  to  cover  any  pier  area  where  recreational 
boats  embark  or  disembark,  unless  classified  as  a 
launch  ramp  boarding  pier.   For  example,  a  fuel 
pier  may  contain  boat  slips,  and  this  type  of  short 
term  slip  would  be  included  in  determining 
compliance  with  15.2.3.1. 

Al 5.2.4  Boarding  Piers  at  Boat  Launch  Ramps. 

The  following  two  excunples  apply  to  a  boat  launch 
ramp  boarding  pier. 


Example  1 .  A  chain  of  floats  is  provided  on  a 
launch  ramp  to  be  used  as  a  boarding  pier  which 
is  required  to  be  accessible  by  15.2.4.  At  high 
water,  the  entire  chain  is  floating  and  a  transition 
plate  connects  the  first  float  to  the  surface  of  the 
launch  ramp.   As  the  water  level  decreases, 
segments  of  the  chain  end  up  resting  on  the 
launch  ramp  surface,  matching  the  slope  of  the 
launch  ramp.  As  water  levels  drop,  segments 
function  also  as  gangways  because  one  end  of  a 
segment  is  resting  on  the  launch  ramp  surface 
and  the  other  end  is  connecting  to  another  floating 
segment  in  the  chain. 

Under  ADAAG  4.1.2(2).  an  accessible  route  must 
serve  the  last  float  because  it  would  function  as 
the  boarding  pier  at  the  lowest  water  level.   Under 
exception  3  in  15.2.4,  each  float  is  not  required  to 
comply  with  ADAAG  4.8,  but  must  meet  all  other 
requirements  in  ADAAG  4.3.  unless  exempted  by 
exception  1  in  15.2.4.   In  this  example,  because 
the  entire  chain  also  functions  as  a  boarding  pier, 
the  entire  chain  must  comply  with  the 
requirements  of  15.2.5.  including  the  60-inch 
minimum  clear  pier  width  provision. 

Example  2.    A  non-floating  boarding  pier 
supported  by  piles  divides  a  launching  area  into 
two  launch  ramps  and  is  required  to  be 
accessible.   Under  ADAAG  4. 1 .2(2).  an  accessible 
route  must  connect  the  boarding  pier  with  other 
accessible  buildings,  facilities,  elements,  and 
spaces  on  the  site.  Although  the  boarding  pier  is 
located  within  a  launch  ramp,  because  the  pier  is 
not  a  floating  pier  or  a  skid  pier,  none  of  the 
exceptions  in  15.2.4  apply.   To  comply  with 
ADAAG  4.3.  either  the  accessible  route  must  run 
down  the  launch  ramp  or  the  fixed  boarding  pier 
could  be  relocated  to  the  side  of  the  two  launch 
ramps.   The  second  option  leaves  the  sloF>e  of  the 
launch  ramps  unchanged,  because  the  accessible 
route  runs  outside  the  launch  ramps, 

A15.2.4.1  Boarding  Pier  Clearances.  The 

guidelines  do  not  establish  a  minimum  length  for 
accessible  boarding  piers  at  boat  launch  ramps. 
The  accessible  boarding  pier  would  have  a  length 
which  is  at  least  equal  to  other  boarding  piers 
provided  at  the  facility.   If  no  other  boarding  pier 
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is  provided,  the  pier  would  have  a  length  equal  to 
what  would  have  been  provided  if  no  access 
requirements  applied.  The  entire  length  of 
accessible  boarding  piers  would  be  required  to 
comply  with  the  same  technical  provisions  that 
apply  to  accessible  boat  slips.   For  example,  at  a 
launch  ramp,  if  a  20-foot  long  accessible  boarding 
pier  is  provided,  the  entire  20  feet  must  comply 
with  the  pier  clearance  requirements  in  15.2.5. 
Likewise,  if  a  60-foot  long  accessible  boarding  pier 
is  provided,  the  pier  clearance  requirements  in 
15.2.5  would  apply  to  the  entire  60  feet. 

Al 5.2.5  Accessible  Boat  Slips.  Although  the 
minimum  width  of  the  clear  pier  space  is  60 
inches,  it  is  recommended  that  piers  be  wider 
than  60  inches  to  improve  the  safety  for  jjersons 
with  disabilities,  particularly  on  floating  piers. 

Al 5.2. 5.1  Clearances,  Exception  3.  Where  the 
conditions  in  exception  3  are  satisfied,  existing 
facilities  are  only  required  to  have  one  accessible 
boat  slip  with  a  pier  clearance  which  runs  the 
length  of  the  slip.  All  other  accessible  slips  are 
allowed  to  have  the  required  pier  clearance  at  the 
head  of  the  slip.   Under  this  exception,  at  piers 
with  perpendicular  boat  slips,  the  width  of  most 
"finger  piers"  will  remain  unchanged.   However, 
where  mooring  systems  for  floating  piers  are 
replaced  as  part  of  pier  alteration  projects,  an 
opportunity  may  exist  for  increasing  accessibility. 
Piers  may  be  reconfigured  to  allow  an  increase  in 
the  number  of  wider  finger  piers,  and  serve  as 
accessible  boat  slips. 

A15.3  Fishing  Piers  and  Platforms. 

Al 5.3.3.1  Edge  Protection.   Edge  protection  is 
required  only  where  railings,  guards,  or  handrails 
are  provided  on  a  fishing  pier  or  platform.   Edge 
protection  will  prevent  wheelchairs  or  other 
mobility  devices  from  slipping  ofT  the  fishing  pier 
or  platform.   Extending  the  deck  of  the  fishing 
pier  or  platform  1 2  inches  where  the  34-inch  high 
railing  is  provided  is  an  alternative  design, 
permitting  individuals  using  a  wheelchair  or  other 
mobility  device  to  pull  into  a  clear  space  and  move 
beyond  the  face  of  the  railing.   In  such  a  design, 
edge  protection  is  not  required. 


A15.3.2  Accessible  Route,  Exception  2.  For 

example,  to  provide  access  to  an  accessible 
floating  fishing  pier,  a  gangway  is  used.  The 
vertical  distance  is  60  inches  between  the 
elevation  that  the  gangway  departs  the  landside 
connection  and  the  elevation  of  the  pier  surface  at 
the  lowest  water  level.  Exception  2  p)ermits  the 
use  of  a  gangway  at  least  30  feet  long,  or  a  series 
of  connecting  gangways  with  a  total  length  of  at 
least  30  feet.  The  length  of  transition  plates  would 
not  be  included  in  determining  if  the  gangway(s) 
meet  the  requirements  of  the  exception. 

A15.3.3.3  Dispersion.  Portions  of  the  railings 
that  are  lowered  to  provide  fishing  opjDortunitles 
for  jjersons  with  disabilities  must  be  located  In  a 
variety  of  locations  on  the  fishing  pier  or  platform 
to  give  jjeople  a  variety  of  locations  to  fish. 
Different  Ashing  locations  may  provide  varying 
water  depths,  shade  (at  certain  times  of  the  day), 
vegetation,  and  proximity  to  the  shoreline  or 
bank. 

A15.4  Golf. 

Al 5.4.2  Accessible  Routes.  The  accessible 
route  or  golf  car  passage  must  serve  accessible 
elements  and  spaces  located  within  the  boundary 
of  a  golf  course.  The  48-inch  minimum  width  for 
the  accessible  route  is  necessary  to  ensure 
passage  of  a  golf  car  on  either  the  accessible  route 
or  the  golf  car  passage.  This  is  important  where 
the  accessible  route  is  used  to  connect  the  golf  car 
rental  area,  bag  drop  areas,  practice  putting 
greens,  accessible  practice  teeing  grounds,  course 
toilet  rooms,  and  course  weather  shelters.  These 
are  areas  outside  the  boundary  of  the  golf  course, 
but  are  areas  where  an  individual  using  an 
adapted  golf  car  may  travel.  A  golf  car  passage 
may  not  be  substituted  for  other  accessible 
routes,  required  by  ADAAG  4. 1 .2.  located  outside 
the  boundary  of  the  course.  For  example,  an 
accessible  route  connecting  an  accessible  parking 
space  to  the  entrance  of  a  golf  course  clubhouse  is 
not  covered  by  this  provision. 

Al 5.4.3  Accessible  Route  -  Driving  Ranges. 

Both  a  stand  alone  driving  range  or  a  driving 
range  next  to  a  golf  course  must  provide  an 
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accessible  route  or  golf  car  passage  that  connects 
accessible  teeing  stations  with  accessible  parking 
spaces.  The  accessible  route  must  be  a  minimum 
width  of  48  inches;  60  inches  If  handrails  are 
provided.  The  additional  width  permits  the  use  of 
a  golf  car  on  the  accessible  route.  Providing  a  golf 
car  passage  will  permit  a  person  that  uses  a  golf 
car  to  practice  driving  a  golf  ball  from  the  same 
position  and  stance  used  when  playing  the  game. 
Additionally,  the  space  required  for  a  person  using 
a  golf  car  to  enter  and  exit  the  teeing  stations 
required  to  be  accessible  should  be  considered. 

A15.5  Miniature  Golf. 

Where  possible,  providing  access  to  all  holes  on  a 
miniature  golf  course  is  recommended.  If  a 
course  is  designed  with  the  minimum  50  p»ercent 
accessible  holes,  designers  or  operators  are 
encouraged  to  select  holes  which  provide  for  an 
equivalent  experience  to  the  maximum  extent 
possible.  Accessible  holes  are  required  to  be 
consecutive  with  one  break  permitted.  If  the  last 
hole  on  the  course  is  in  the  sequence. 

Al 5.5.3  Accessible  Route.  Where  only  the 
minimum  50  percent  of  the  holes  are  accessible, 
an  accessible  route  from  the  last  accessible  hole  to 
the  course  exit  or  entrance  must  not  require  travel 
baclt  through  other  holes.  In  some  cases,  this 
may  require  an  additional  route.  Other  options 
Include  increasing  the  number  of  accessible  holes 
in  a  way  that  limits  the  distance  needed  to  connect 
the  last  accessible  hole  with  the  course  exit  or 
entrance.  In  any  case,  careful  consideration  to  the 
layout  of  the  course  will  be  important  to  minimize 
space  impacts. 

The  1-inch  curb  for  a  32-inch  minimum  opening 
can  be  located  in  an  area  where  the  ball  is  less 
likely  to  ricochet.  Where  the  accessible  route  on 
the  hole  is  provided,  steeper  slopes  are  permitted 
for  a  limited  distance.  A  landing  or  level  area 
must  separate  each  of  these  steeper  sloping 
segments.  This  will  provide  a  resting  area 
between  the  steep>er  segments. 

Al  5.5.5  Golf  Club  Reach  Range.  Accessible 
holes  on  a  miniature  golf  course  may  be  provided 
with  an  accessible  route  leading  through  the  hole 


or  with  the  accessible  route  next  to  the  hole. 
Where  the  accessible  route  is  provided  adjacent  to 
the  hole,  the  route  must  be  located  within  the  golf 
club  reach  range.  This  allows  individuals 
sufficient  space  and  reach  to  play  the  game 
outside  of  the  hole.  Where  possible,  the  distance 
between  the  level  areas  and  the  accessible  route 
should  be  as  close  as  p>ossible,  affording  more 
opfHDrtunitles  for  play. 

A15.6  Play  Areas. 

A15.6.1  General.  This  section  is  to  be  applied 
during  the  design,  construction,  and  alteration  of 
play  areas  for  children  ages  2  and  over.  Play  areas 
are  the  p>ortion  of  a  site  where  play  comp>onents 
art  provided.  This  section  does  not  apply  to  other 
portions  of  a  site  where  elements  such  as  sports 
fields,  picnic  areas,  or  other  gathering  areas  are 
provided.  Those  areas  are  addressed  by  other 
sections  of  ADAAG.   Play  areas  may  be  located  on 
exterior  sites  or  within  a  building.  Where  separate 
play  areas  are  provided  within  a  site  for  children 
in  specified  age  groups  (e.g..  preschool  (ages  2  to 
5)  and  school  age  (ages  5  to  12)).  each  play  area 
must  comply  with  this  section.  Where  play  areas 
are  provided  for  the  same  age  group  on  a  site  but 
are  geographically  separated  (e.g..  one  is  located 
next  to  a  picnic  area  and  another  Is  located  next  to 
a  Softball  field),  they  are  considered  separate  play 
areas  and  each  play  area  must  comply  with  this 
section. 

A15.6.2  Ground  Level  Play  Components.  A 

ground  level  play  component  is  a  play  component 
approached  and  exited  at  the  ground  level. 
Examples  of  ground  level  play  components 
include  spring  rockers,  swings,  diggers,  and  stand 
alone  slides.  When  distinguishing  between  the 
different  types  of  ground  level  play  components, 
consider  the  general  experience  provided  by  the 
play  component.   Examples  of  different  types  of 
experiences  Include,  but  are  not  limited  to, 
rocking,  swinging,  climbing,  spinning,  and  sliding. 
A  spiral  slide  may  provide  a  slightly  different 
experience  from  a  straight  slide,  but  sliding  is  the 
general  exp>erience  and  therefore  a  spiral  slide  is 
not  considered  a  different  type  of  play  component 
than  a  straight  slide. 


A27 


Federal  Register/Vol.  67,  No.  170/Tuesday,  September  3,  2002 /Rules  and  Regulations         56437 


56436         Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regidations 


A15.6  Play  Areas 


The  number  of  ground  level  play  components  is 
not  dependent  on  the  number  of  children  who  can 
play  on  the  play  comfMsnent.  A  large  seesaw 
designed  to  accommodate  ten  children  at  once  is 
considered  one  ground  level  play  comjjonent. 

Where  a  large  play  area  includes  two  or  more 
composite  play  structures  designed  for  the  same 
age  group,  the  total  number  of  elevated  play 
components  on  all  the  composite  play  structures 
must  be  added  to  determine  the  additional 
number  and  types  of  ground  level  play 
comp)onents  that  must  be  provided  on  an 
accessible  route,  and  the  typ>e  of  accessible  route 
(e.g.,  ramps  or  transfer  systems)  that  must  be 
provided  to  the  elevated  play  components. 

Ground  level  play  components  accessed  by 
children  with  disabilities  must  be  integrated  in  the 
play  area.   Designers  should  consider  the  optimal 
layout  of  ground  level  play  components  accessed 
by  children  with  disabilities  to  foster  interaction 
and  socialization  among  all  children.  Grouping  all 
ground  level  play  compnanents  accessed  by 
children  with  disabilities  in  one  location  is  not 
considered  integrated. 

Al 5.6.3  Elevated  Play  Components.   Elevated 
play  comp>onents  are  approached  above  or  below 
grade  and  are  part  of  a  composite  play  structure. 
A  double  or  triple  slide  that  is  part  of  a  comp>osite 
play  structure  is  one  elevated  play  component. 
For  purpHDses  of  this  section,  ramps,  transfer 
systems,  steps,  decks,  and  roofs  are  not 
considered  elevated  play  comp)onents.  These 
elements  are  generally  used  to  link  other  elements 
on  a  composite  play  structure.  Although 
socialization  and  pretend  play  can  occur  on  these 
elements,  they  are  not  primarily  intended  for  play. 
Some  play  components  that  are  attached  to  a 
composite  play  structure  can  be  approached  or 
exited  at  the  ground  level  or  above  grade  from  a 
platform  or  deck.   For  example,  a  climber 
attached  to  a  comjxjsite  play  structure  can  be 
approached  or  exited  at  the  ground  level  or  above 
grade  from  a  platform  or  deck  on  a  composite 
play  structure.  Play  components  that  are  attached 
to  a  comfKJSite  play  structure  and  can  be 
approached  from  a  platform  or  deck  (e.g.. 


climbers  and  overhead  play  components),  are 
considered  elevated  play  components.  These  play 
components  are  not  considered  ground  level  play 
components  also,  and  do  not  count  toward  the 
requirements  in  15.6.2  regarding  the  number  of 
ground  level  play  components  that  must  be 
located  on  an  accessible  route. 

A15.6.4  Accessible  Routes.  Accessible  routes 
within  the  boundary  of  the  play  area  must  comply 
with  15.6.4.  Accessible  routes  connecting  the  play 
area  to  parking,  drinking  fountains,  and  other 
elements  on  a  site  must  comply  with  4.3. 
Accessible  routes  provide  children  who  use 
wheelchairs  or  other  mobility  devices  the 
opportunity  to  access  play  components. 
Accessible  routes  should  coincide  with  the  general 
circulation  path  used  within  the  play  area. 
Careful  placement  and  consideration  of  the  layout 
of  accessible  routes  will  enhance  the  ability  of 
children  with  disabilities  to  socialize  and  interact 
with  other  children. 

Where  possible,  designers  and  operators  are 
encouraged  to  provide  wider  ground  level 
accessible  routes  within  the  play  area  or  consider 
designing  the  entire  ground  surface  to  be 
accessible.  Providing  more  accessible  spaces  will 
enhance  the  integration  of  £ill  children  within  the 
play  area  and  provide  access  to  more  play 
components.  A  maximum  slope  of  1:16  Is  _ 
required  for  ground  level  ramps;  however,  a  lesser 
slope  will  enhance  access  for  those  children  who 
have  difliculty  negotiating  the  1:16  maximum 
slope.  Handrails  are  not  required  on  ramps 
located  within  ground  level  use  zones. 

Where  a  stand  alone  slide  is  provided,  an 
accessible  route  must  connect  the  base  of  the 
stairs  at  the  entry  point,  and  the  exit  point  of  the 
slide.  A  ramp  or  transfer  system  to  the  top  of  the 
slide  is  not  required.  Where  a  sand  box  is 
provided,  an  accessible  route  must  connect  to  the 
border  of  the  sand  box.  Accessibility  to  the  sand 
box  would  be  enhanced  by  providing  a  transfer 
system  into  the  sand  or  by  providing  a  raised 
sand  table  with  knee  clearance  complying  with 
15.6.6.3. 
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Elevated  accessible  routes  must  connect  the  entry 
and  exit  points  of  at  least  50  percent  of  elevated 
play  components.  Ramps  are  preferred  over 
transfer  systems  since  not  all  children  who  use 
wheelchairs  or  other  mobility  devices  may  be  able 
to  use  or  may  choose  not  to  use  transfer  systems. 
Where  ramps  connect  elevated  play  components, 
the  maximum  rise  of  any  ramp  run  is  limited  to  12 
inches.  Where  possible,  designers  and  operators 
are  encouraged  to  provide  ramps  with  a  lesser 
slope  than  the  1:12  maximum.  Berms  or  sculpted 
dirt  may  be  used  to  provide  elevation  and  may  be 
part  of  an  accessible  route  to  composite  play 
structures. 

Platform  lifts  complying  with  4. 1 1  and  applicable 
State  and  local  codes  are  jiermltted  as  a  part  of  an 
accessible  route.  Because  lifts  must  be 
Independently  operable,  operators  should 
carefully  consider  the  appropriateness  of  their  use 
in  unsupervised  settings. 

Al  5.6.5  Transfer  Systems.  Transfer  systems  are 
a  means  of  accessing  composite  play  structures. 
Transfer  systems  generally  include  a  transfer 
platform  and  a  series  of  transfer  steps.  Children 
who  use  wheelchairs  or  other  mobility  devices 
transfer  from  their  wheelchair  or  mobility  devices 
onto  the  transfer  platform  and  lift  themselves  up 
or  down  the  transfer  steps  and  scoot  along  the 
decks  or  platforms  to  access  elevated  play 
components.  Some  children  may  be  unable  or 
may  choose  not  to  use  transfer  systems.  Where 
transfer  systems  are  provided,  consideration 
should  be  given  to  the  distance  between  the 
transfer  system  and  the  elevated  play 
components.  Moving  between  a  transfer  platform 
and  a  series  of  transfer  steps  requires  extensive 
exertion  for  some  children.  Designers  should 
minimize  the  distance  between  the  points  where  a 
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child  transfers  from  a  wheelchair  or  mobility 
device  and  where  the  elevated  play  components 
are  located.   Where  elevated  play  components  are 
used  to  connect  to  another  elevated  play 
component  in  lieu  of  an  accessible  route,  careful 
consideration  should  be  used  in  the  selection  of 
the  play  components  used  for  this  purpKJse. 
Transfer  supports  are  required  on  transfer 
platforms  and  transfer  steps  to  assist  children 
when  transferring.  Some  examples  of  supports 
include  a  rope  loop,  a  loop  type  handle,  a  slot  in 
the  edge  of  a  flat  horizontal  or  vertical  member, 
poles  or  bars,  or  D  rings  on  the  corner  posts. 

Al 5.6.6  Play  Components.  Clear  floor  or 
ground  spaces,  maneuvering  spaces,  and 
accessible  routes  may  overlap  within  play  areas. 
A  specific  location  has  not  been  designated  for  the 
clear  floor  or  ground  spaces  or  maneuvering 
spaces,  except  swings,  because  each  play 
component  may  require  that  the  spaces  be  placed 
in  a  unique  location.  Where  play  components 
include  a  seat  or  entry  point,  designs  that  provide 
for  an  unobstructed  transfer  from  a  wheelchair  or 
other  mobility  device  are  recommended.  This  will 
enhance  the  ability  of  children  with  disabilities  to 
independently  use  the  play  component. 

When  designing  play  components  with 
manipulative  or  Interactive  features,  consider 
appropriate  reach  ranges  for  children  seated  in 
wheelchairs.   The  following  table  provides 
guidance  on  reach  ranges  for  children  seated  in 
wheelchairs.  These  dimensions  apply  to  either 
forward  or  side  reaches.  The  reach  ranges  are 
appropriate  for  use  with  those  play  comF>onents 
that  children  seated  in  wheelchairs  may  access 
and  reach.  Where  transfer  systems  provide 
access  to  elevated  play  comp)onents.  the  reach 
ranges  are  not  appropriate. 


Children's  Reach  Ranges 


Fbrward  or  Side  Reach 


High  (nuudmiun) 


Low  (minimum) 


Ages  3  and  4 


36  in  (915  mm) 


20  in  (510  mm) 


Ages  5  through  8 


40  in  (1015  mm) 


18  in  (455  mm) 


Ages  9  through  12 


44  in  (1120  mm) 


16  in  (405  mm) 
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Where  a  climber  is  located  on  a  ground  level 
accessible  route,  some  of  the  climbing  rings 
should  be  within  the  reach  ranges.  A  careful 
balance  of  providing  access  to  play  components 
but  not  eliminating  the  challenge  and  nature  of  the 
activity  is  encouraged. 

Al 5.6.7  Ground  Surfaces.  Ground  surfaces 
along  clear  floor  or  ground  spaces,  maneuvering 
spaces,  and  accessible  routes  must  comply  with 
the  ASTM  F  1 95 1  Standard  Specification  for 
Determination  of  Accessibility  to  Surface  Systems 
Under  and  Around  Playground  Equipment.  The 
ASTM  F  1951  standard  is  available  from  the 
American  Society  for  Testing  and  Materials 
(ASTM).  100  Barr  Harbor  Drive,  West 
Conshohocken.  PA  19428-2959,  telephone  (610) 
832-9585.   The  ASTM  F  1951  standard  may  be 
ordered  online  from  ASTM  (http://www.astm.org). 
The  ASTM  F  1951  standard  determines  the 
accessibility  of  a  surface  by  measuring  the  work 
required  to  propel  a  wheelchair  across  the 
surface.  The  standard  includes  tests  of  effort  for 
both  straight  ahead  and  turning  movement,  using 
a  force  wheel  on  a  rehabilitation  wheelchair  as  the 
measuring  device.  To  meet  the  standard,  the  force 
required  must  be  less  than  that  required  to  propel 
the  wheelchair  up  a  ramp  with  a  1 : 1 4  slope.  When 
evaluating  ground  surfaces.  op>erators  should 
request  information  about  compliance  with  the 
ASTM  F  1951  standard. 

Ground  surfaces  must  be  inspected  and 
maintained  regularly  and  frequently  to  ensure 
continued  compliance  with  the  ASTM  F  1951 
standard.   The  type  of  surface  material  selected 
and  play  area  use  levels  will  determine  the 
frequency  of  inspection  and  maintenance 
activities. 

When  using  a  combination  of  surface  materials, 
careful  design  is  necessary  to  provide  appropriate 
transitions  between  the  surfaces.  Where  a  rubber 
surface  is  installed  on  top  of  asphalt  to  provide 
impact  attenuation,  the  edges  of  the  rubber 
surface  may  create  a  change  in  level  between  the 
adjoining  ground  surfaces.   Where  the  change  in 
level  is  greater  than  '/2  inch,  a  sloped  surface  with 
a  maximum  slope  of  1 : 1 2  must  be  provided. 
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Products  are  commercially  available  that  provide 
a  1 : 1 2  slope  at  transitions.  Transitions  are  also 
necessary  where  the  combination  of  surface 
materials  include  loose  fill  products.  Where 
ed^ng  is  used  to  prevent  the  loose  surface  from 
moving  onto  the  firmer  surface,  the  edging  may 
create  a  tripping  hazard.  Where  possible,  the 
transition  should  be  designed  to  allow  for  a 
smooth  and  gradual  transition  between  the  two 
surfaces. 

A15.7  Exercise  Equipment  and  Machines, 
Bowling  Lanes,  and  Shooting  FlBcilities. 

A15.7.2  Exercise  Equipment  and  Machines. 

Fitness  facilities  often  provide  a  range  of  choices 
of  exercise  equipment.  At  least  one  of  each  type  of 
exercise  equipment  and  machine  must  be  served 
by  an  accessible  route.  Most  strength  training 
equipment  and  machines  are  considered  different 
types.  For  example,  a  bench  press  machine  is 
considered  a  different  type  than  a  biceps  curl 
machine.  The  requirement  for  providing  access  to 
each  tyf)e  is  intended  to  cover  the  variety  of 
strength  training  machines.  Where  operators 
provide  a  biceps  curl  machine  and  free  weights, 
both  are  required  to  meet  the  provisions  in  this 
section,  even  though  an  individual  may  be  able  to 
work  on  their  biceps  through  both  types  of 
equipment.  Where  the  exercise  equipment  and 
machines  provided  are  only  different  in  that 
different  manufacturers  provide  them,  only  one  of 
each  type  of  machine  is  required  to  meet  these 
guidelines.   For  example,  where  two  bench  press 
machines  are  provided  and  each  is  manufactured 
by  a  difi"erent  company,  only  one  is  required  to 
comply. 

Similarly,  there  are  many  types  of  cardiovascular 
exercise  machines,  such  as  stationary  bicycles, 
rowing  machines,  stair  climbers,  and  treadmills. 
Each  machine  provides  a  cardiovascular  exercise 
and  is  considered  a  different  type  for  purposes  of 
these  guidelines. 

One  clear  floor  or  ground  space  is  fjermitted  to  be 
shared  between  two  pieces  of  exercise  equipment. 
Designers  should  carefully  consider  layout 
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options  to  maximize  space  such  as  connecting 
ends  of  the  row  and  center  aisle  spaces. 

The  position  of  the  clear  floor  space  may  vary 
greatly  depending  on  the  use  of  the  equipment  or 
machine.  For  example,  to  make  a  shoulder  press 
accessible,  clear  floor  space  next  to  the  seat  would 
be  appropriate  to  allow  for  transfer.  Clear  floor 
space  for  a  bench  press  machine  designed  for  use 
by  an  Individual  seated  In  a  wheelchair,  however, 
will  most  likely  be  centered  on  the  operating 
mechanisms. 

Designers  and  operators  are  encouraged  to  select 
exercise  equipment  and  machines  that  provide 
fitness  opportunities  for  persons  with  lower  body 
extremity  disabilities.  Upper  body  exercise 
equipment  and  machines  that  offer  either 
cardiovascular  or  strength  training  will  enhance 
fitness  opportunities  for  persons  with  disabilities 
from  a  wheelchair  or  mobility  device.  Examples 
Include:  equipment  or  machines  that  provide  arm 
ergometry,  free  weights,  and  weighted  pulley 
systems  that  are  usable  from  a  wheelchair  or 
mobility  device. 

Al 5.7.4.  Shooting  Facilities.  Examples  of 
different  types  of  firing  positions  Include,  but  are 
not  limited  to:  positions  having  different 
admission  prices,  positions  with  or  without 
weather  covering  or  lighting,  and  positions 
supporting  different  shooting  events  such  as 
argon,  muzzle  loading  rifle,  small  bore  rifle,  high 
power  rifle,  bull's  eye  pistol,  action  pistol, 
silhouette,  trap,  skeet,  and  archery  (bow  and 
crossbow). 

A15.8  Swimming  Pools,  Wading  Pools,  and 
Spas. 

Al 5.8.2  Swimming  Pools.  Where  more  than 
one  means  of  access  is  provided  Into  the  water,  it 
is  recommended  that  the  means  be  different. 
Providing  different  means  of  access  will  better 
serve  the  varying  needs  of  people  with  disabilities 
in  getting  Into  and  out  of  a  swimming  pool.  It  is 
also  recommended  that  where  two  or  more  means 
of  access  are  provided,  they  not  be  provided  in  the 
same  location  in  the  pool.  Different  locations  will 


provide  increased  options  for  entry  and  exit, 
especially  in  larger  pools. 

A15.8.2  Swimming  Pools,  Exception  1.   Pool 
walls  at  diving  areas  and  areas  along  f)ool  walls 
where  there  is  no  pool  entry  because  of 
landscaping  or  adjacent  structures  should  be 
counted  when  determining  the  number  of 
accessible  means  of  entry  required. 

A15.8.5  Pool  Lifts.  There  are  a  variety  of  seats 
available  on  pool  lifts  ranging  from  sling  seats  to 
those  that  are  preformed  or  molded.  Pool  lift 
seats  with  backs  will  enable  a  larger  population  of 
persons  with  disabilities  to  use  the  lift.   Pool  lift 
seats  that  consist  of  materials  that  resist 
corrosion  and  provide  a  firm  base  to  transfer  will 
be  usable  by  a  wider  range  of  people  with 
disabilities.  Additional  options  such  as  armrests, 
head  rests,  seat  belts,  and  leg  support  will 
enhance  accessibility  and  better  accommodate 
people  with  a  wide  range  of  disabilities. 

A15.8.5.6  Fbotrests  and  Armrests.  Footrests 
are  encouraged  on  lifts  used  in  larger  spas,  where 
the  foot  well  water  depth  is  34  inches  or  greater. 
Providing  footrests,  especially  ones  that  support 
the  entire  foot,  will  facilitate  safe  and  independent 
transfers  by  a  larger  population  of  persons  with 
disabilities. 

Al 5.8.5.7  Operation.  Pool  lifts  must  be  capable 
of  unassisted  operation  from  both  the  deck  and 
water  levels.   This  will  permit  a  person  to  call  the 
pool  lift  when  the  pool  lift  is  in  the  opposite 
position.   It  is  extremely  important  for  a  person 
who  is  swimming  alone  to  be  able  to  call  the  pool 
lift  when  it  is  in  the  up  position  so  he  or  she  will 
not  be  stranded  in  the  water  for  extended  periods 
of  time  awaiting  assistance.   The  requirement  for 
a  pool  lift  to  be  independently  operable  does  not 
preclude  assistance  from  being  provided. 

A15.8.5.9  Lifting  Capacity.  Single  person  pool 
lifts  must  be  capable  of  supporting  a  minimum 
weight  of  300  pounds  and  sustaining  a  static  load 
of  at  least  one  and  a  half  times  the  rated  load. 
Pool  lifts  should  be  provided  that  meet  the  needs 
of  the  population  it  is  serving.  Providing  a  pool  lift 


A31 


Federal  Register / Vol.  67.  No.  170/Tuesday,  September  3.  2002 / Proposed  Rules 56441 


56440         Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


A15.8  Swimming  Pools.  Wading  Pools  and  Spas 


with  a  weight  capacity  greater  than  300  pounds 
may  be  advisable. 

Al 5.8.6.1  Sloped  Entries.  Personal  wheelchairs 
and  mobility  devices  may  not  be  appropriate  for 
submerging  in  water.  Some  may  have  batteries, 
motors,  and  electrical  systems  that  when 
submerged  in  water  may  cause  damage  to  the 
p>ersonal  mobility  device  or  wheelchair  or  may 
contaminate  the  p>ool  water.   Providing  an  aquatic 
wheelchair  made  of  non-corrosive  materials  and 
designed  for  access  into  the  water  will  protect  the 
water  from  contamination  and  avoid  damage  to 
(personal  wheelchairs  or  other  mobility  aids. 

Al 5.8.6.3  Handrails.  Handrails  on  both  sides  of 
a  sloped  entry  provides  stability  to  both  jjersons 
with  mobility  Impairments  and  jaersons  using 
wheelchairs.  For  safety  reasons,  a  single  handrail 
is  p)ermitted  on  slop>ed  entries  provided  at  wave 
action  jxjols,  leisure  rivers,  sand  bottom  p)ools, 
and  other  piools  where  user  access  is  limited  to 
one  area. 

A15.8.8.4  Transfer  Steps.  Where  possible,  the 
height  of  the  transfer  step  should  be  as  minimal 
as  possible.  This  will  decrease  the  distance  an 
individual  is  required  to  lift  up  or  move  down  to 
reach  the  next  step  to  gain  access. 

A15.8.8.7  Grab  Bars.   Pool  op>erators  have  the 
choice  of  providing  a  grab  bar  on  one  side  of  each 
step  and  transfer  platform  or  a  continuous  grab 
bar  on  one  side  serving  each  transfer  step  and  the 
transfer  platform.   If  provided  on  each  step,  the 
top  of  the  gripping  surface  must  be  4  to  6  inches 
above  each  step.  Where  a  continuous  grab  bar  is 
provided,  the  top  of  the  gripping  surface  must  be 
4  to  6  Inches  above  the  step  nosing.  Each  tyjie  has 
its  advantages.  A  continuous  handrail  allows  the 
f)erson  that  is  transferring  to  maintain  a  constant 
grip  on  the  handrail  while  moving  up  or  down  the 
transfer  steps.  Grab  bars  provided  on  each  step 
provide  the  gripping  surface  parallel  to  each  step 
rather  than  on  a  diagonal. 

A15.8.10  Water  Play  Components.   Personal 
wheelchairs  and  mobility  devices  may  not  be 
appropriate  for  submerging  in  water  when 
accessing  play  comp>onents  located  in  water. 


Some  may  have  batteries,  motors,  and  electrical 
systems  that  when  submerged  in  water  may  cause 
damage  to  the  p>ersonal  mobility  device  or 
wheelchair  or  may  contaminate  the  water. 
Providing  an  aquatic  wheelchair  made  of  non- 
corrosive  materials  and  designed  for  access  into 
the  water  will  protect  the  water  from 
contamination  and  avoid  damage  to  personal 
wheelchairs. 
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ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPUANCE  BOARD 

36  CFR  Parts  1190  and  1191 
[Docket  No.  02-2] 
R1N  3014-AA20 

Americans  With  Disabilities  Act  (ADA) 
Accessibility  Guidelines  for  Buildings 
and  Facilities;  Ardiltectural  Barriers 
Act  (ABA)  Acceesibility  Guidelines; 
Recreation  FacJIIties 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

ACTION:  Supplemental  notice  of 

proposed  rulemaking. 

SUMMARY:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board]  has  issued  final 
rules  to  supplement  the  accessibility 
guidelines  for  buildings  and  fecilities 
covered  by  the  Americans  With 
Disabilities  Act  by  adding  provisions  for 
recreation  facilities.  The  Access  Board 
proposes  to  make  the  provisions  in 
these  final  rules  also  apply  to  federally 
financed  facilities  covered  by  the 
Architectural  Barriers  Act.  This  action 
would  make  the  accessibility  guidelines 
for  recreation  facilities  covered  by  these 
laws  consistent  and  ensure  that 
individuals  with  disabilities  are 
provided  the  same  level  of  access  to 
recreation  facilities  operated  by  Federal 
agencies,  as  is  provided  by  State  and 
local  governments  and  private  entities. 
DATES:  Comments  must  be  received  by 
October  3,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Office  of  Technical  and 
Informational  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street  NW.,  suite  1000, 
Washington,  DC  20004-1111.  E-mail 
comments  should  be  sent  to 
greenweII@access-board.gov.  Comments 
sent  by  e-mail  will  be  considered  only 
if  they  contain  the  full  name  and 
address  of  the  sender  in  the  text. 
Comments  will  be  available  for 
inspection  at  the  above  address  from  9 
a.m.  to  5  p.m.  on  regular  business  days. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Greenwell,  Office  of  Technical 


and  Information  Services,  Architectural 
and  Transportation  Barriers  Compliance 
Board,  1331  F  Street,  NW.,  suite  1000, 
Washington  DC  20004-1111.  Telephone 
number  (202)  272-0017  (voice);  (202) 
272-0082  (TTY).  Electronic  mail 
address:  greenweU@access-board.gov. 
SUPPLEMENTARY  INFORMATION:  In  1999, 
the  Access  Board  issued  a  notice  of 
proposed  rulemaking  to  revise  and 
update  the  accessibility  guidelines  for 
buildings  and  facilities  covered  by  the 
Americans  with  Disabilities  Act  (ADA) 
and  the  Architectural  Barriers  Act 
(ABA).  64  FR  62248  (November 
16,1999).  One  of  the  piuposes  of  the 
rulemaking  is  to  make  the  ADA  and 
ABA  accessibility  guidelines  more 
consistent.  The  Access  Board  plans  to 
issue  a  final  rule  to  revise  and  update 
the  ADA  and  ABA  accessibility 
guidelines  later  this  year. 

The  Access  Board  conducted  separate 
rulemakings  to  supplement  the  ADA 
accessibility  guidelines  by  adding 
provisions  for  play  areas  and  other 
recreation  facilities.  A  final  rule  adding 
provisions  for  play  areas  was  issued  in 
2000.  65  FR  62498  (October  18,  2000). 

A  final  rule  adding  provisions  for 
other  recreation  facilities,  including 
amusement  rides,  boating  facilities, 
fishing  piers  and  platforms,  golf  courses 
and  driving  ranges,  miniature  golf, 
exercise  equipment,  bowling  lanes, 
shooting  facilities,  swimming  pools, 
wading  pools,  and  spas,  is  issued 
elsewhere  in  today's  Federal  Register. 
The  final  rule  issued  in  today's  Federal 
Register  also  reprints  the  provisions  for 
play  areas  that  were  issued  in  2000.  The 
Access  Board  will  incorporate  the 
provisions  for  play  areas  and  the  other 
recreation  facilities  in  the  final  rule  to 
revise  and  update  the  ADA  and  ABA 
accessibility  guidelines  when  it  is 
issued  later  this  year. 

When  the  notice  of  proposed 
rulemaking  for  the  other  recreation 
facilities  was  issued,  the  notice  stated 
that  the  Access  Board  would  take  action 
in  the  future  to  make  the  provisions 
applicable  to  federally  financed 
facilities  covered  by  the  ABA,  and 
encouraged  Federal  agencies  and  other 
interested  persons  to  comment  on  the 
provisions  as  they  relate  to  those 
facilities.  64  FR  37327  (July  9,  1999). 
Federal  agencies  commented  on  the 


notice.  Although  the  notice  of  proposed 
rulemaking  for  play  areas  did  not  refer 
to  federally  financed  facilities  covered 
by  the  ABA,  Federal  agencies  which 
operate  child  care  centers  and  schools 
that  may  construct  or  alter  play  areas  are 
members  of  the  Access  Board  and 
participated  in  the  rulemaking.  63  FR 
24080  (April  30,  1998). 

The  purpose  of  this  notice  is  to  inform 
the  public  that  the  Access  Board 
proposes  to  make  the  provisions  in  the 
final  rules  for  play  areas  and  other 
recreation  facilities  apply  to  federally 
financed  facilities  covered  by  the  ABA. 
As  indicted  above,  the  provisions  for 
play  areas  and  other  recreation  facilities 
will  be  incorporated  in  the  final  rule  to 
revise  and  update  the  ADA  and  ABA 
guidelines  when  issued  later  this  year. 

This  final  rules  for  play  areas  and 
other  recreation  facilities  are  significant 
regulatory  actions  under  Executive 
Order  12866  and  have  been  reviewed  by 
the  Office  of  Management  and  Budget. 
The  Access  Board  assessed  the  benefits 
and  costs  of  the  final  rules.  The 
assessments  have  been  placed  in  the 
public  docket  and  are  available  for 
inspection.  The  assessments  are  also 
available  on  the  Board's  Internet  site 
(http://www.access-board.gov). 

This  action  will  affect  Federal 
agencies  which  operate  child  care 
centers  and  schools  that  may  construct 
or  alter  play  areas,  and  Federal  agencies 
that  construct  or  alter  other  recreation 
facilities  covered  by  the  final  rules.  To 
the  extent  data  was  available  on  play 
areas  and  other  recreation  facilities 
constructed  or  altered  by  Federal 
agencies,  it  was  included  in  the 
assessments. 

The  Access  Board  prepared  initial  and 
final  regulatory  flexibility  analyses  for 
the  proposed  and  final  rules  for  play 
areas  and  other  recreation  facilities.  As 
indicated  above,  this  action  will  affect 
Federal  agencies  and  does  not  require 
the  preparation  of  any  additional 
analyses  under  the  Regulator)' 
Flexibility  Act. 

Thurman  M.  Davis,  Sr., 

Chair.  Architectural  and  Transportation 
Barriers  Compliance  Board. 
|FR  Doc.  02-21806  Filed  8-.30-02;  8:4.5  anil 
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DEPARTMENT  OF  JUSTICE 

Office  of  Justice  Programs 

[OJP(OJP)-1350] 

Victims  of  Crime  Act  (VOCA)  Victim 
Assistance  Grant  Program 

agency:  Office  for  Victims  of  Crime, 
Office  of  Justice  Programs,  Justice. 

ACTION:  Proposed  revised  program 
guidelines  and  request  for  comments. 

SUMMARY:  The  Office  for  Victims  of 
Crime  (OVC).  Office  of  Justice  Programs 
(OJP),  United  States  Department  of 
Justice  (DOJ),  is  publishing  Proposed 
Revised  Program  Guidelines  to 
implement  the  Victim  Assistance  Grant 
Program  as  authorized  by  the  Victims  of 
Crime  Act  of  1984,  as  amended,  42 
U.S.C.  10^01.  ct  seq.,  hereafter  referred 
to  as  VOCA.  These  Proposed  Revised 
Program  Guidelines  propose  changes  to 
the  Final  VOCA  Victim  Assistance 
Program  Guidelines,  published  in  1997 
(1997  Guidelines). 

Solicitation  of  Comments:  The  public 
is  invited  to  provide  comments  sbout 
these  Proposed  Revised  Program 
Guidelines.  All  comments  must  be  'ient 
to  Toni  L.  Thomas,  Acting  Direclor 
State  Compensation  and  Assistance 
Division,  Office  for  Viciims  of  Crime. 
Comments  may  be  seni  via  conventional 
mail  to  810  Seventh  Street,  N'.V  . 
Washington,  DC  20531:  by  Fax  to  (202) 
305-2440:  or  via  e-mail  to: 
toni@ojp.usdoj.gov.  Comments  must  be 
received  no  later  than  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
L.  Thomas,  Acting  Director.  State 
Compensation  and  Assistance  Division, 
810  Seventh  Street.  NW.,  Washington. 
DC  20531:  telephone  number  (202)  307- 
5983.  (This  is  not  a  toll-free  number.)  E- 
mail  address:  toni@ojp.usdoi.gov. 
SUPPLEMENTARY  INFORMATION:  VOCA 
provides  federal  financial  assistance  to 
states  for  the  purpose  of  compensating 
and  assisting  victims  of  crime,  funding 
training  and  technical  assistance. 
providing  services  to  victims  of  federal 
crimes  and  providing  funding  and 
services  for  victims  of  terrorism  or  mass 
violence.  These  Proposed  Revised 
Program  Guidelines  provide  information 
specifically  for  the  administration  and 
implementation  of  the  VOCA  victim 
assistance  grant  program  as  authorized 
in  section  1404  of  VOCA,  Public  Law 
98-473,  as  amended,  codified  at  42 
U.S.C.  10603. 

Compliance  with  Federal 
Administrative  Requirements:  The 
Office  of  Justice  Programs.  Office  for 
Victims  of  Crime,  in  conjunction  with 
the  Office  of  Legal  Policy.  DOJ,  and  the 


Office  of  Information  and  Regulatory 
Affairs,  and  the  Office  for  Management 
and  Budget  (OMB),  has  determined  that 
these  Proposed  Program  Guidelines  do 
not  represent  a  significant  regulatory 
action  for  the  purposes  of  Executive 
Order  12866  and,  accordingly,  these 
Proposed  Revised  Program  Guidelines 
were  not  reviewed  by  OMB. 

In  addition,  these  Proposed  Revised 
Program  Guidelines  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities; 
therefore,  an  analysis  of  the  impact  of 
these  rules  on  such  entities  is  not 
required  bv  the  Regulatory  Flexibility 
Act,  codified  at  5  U.S.C.  601,  et  seq. 

The  program  reporting  requirements 
described  in  these  Proposed  Revised 
Program  Guidelines  have  been  approved 
by  OMB  as  required  under  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3504(h).  (OMB  Approval  Number  1121- 
0014). 

Discussion  of  Proposed  Changes  to  the 
Victims  of  Crime  Act  Victim  Assistance 
Final  Program  Guidelines  (1997) 

Background.  Changes  contained  in 
these  Proposed  Revised  Program 
Guidelines  are  based  on  experience 
ga'ned.  legal  opinions  rendered,  and 
developments  in  uic  criminal  justice 
and  victims  services  fields  since  uie 
1997  Guidelines  were  published.  Those 
changes  are  in  accordance  with  the 
Victims  of  Crime  Act  (VOCA),  as 
amended. 

Following  is  a  summary  of  legislative 
changes,  formatting  changes, 
identification  of  information 
incorporated  by  reference,  and 
substantive  grant  program  and  policy 
modifications. 

A.  Legislative  Changes 

1.  Child  Abuse  Prevention  and 
Treatment  Enforcement  Act.  This  Act 
amended  VOCA  to  allow  for  an  increase 
in  funds  set  aside  for  child  abuse 
victims  from  SlO  million  up  to  $20 
million.  This  occurs  in  any  fiscal  year 
in  which  Crime  Victim  Fund  deposits 
are  greater  than  the  amount  deposited  in 
Fiscal  Year  1998.  An  amount  equal  to  50 
percent  of  the  increase  plus  the  base 
amount  of  SlO  million  is  available  for 
this  purpose.  This  applies  regardless  of 
whether  there  is  a  cap  on  the  amount  of 
money  made  available  from  the  Fund 
for  VOCA  purposes. 

2.  Consolidated  Appropriations  Acts 
of  Fiscal  Year  1997.  2000.  and  2001. 
VOCA  and  the  underlying  distribution 
formula  were  amended  to  provide  funds 
for  victim  assistance  personnel  in  the 
Federal  Criminal  Justice  System. 
Currently  these  funds  are  earmarked  for 
United  States  Attorneys  Offices  and  the 


Federal  Bureau  of  Investigation.  In 
addition,  these  funds  support  the 
maintenance  of  the  Federal  Victim 
Notification  System.  These  earmarks 
come  under  congressionally  mandated 
caps  on  the  amount  of  money  available 
for  expenditure  under  the  Crime  Victim 
Fund.  (See  section  II.A.2.) 

3.  Victims  of  Trafficking  and  Violence 
Protection  Act  of  2000.  This  Act: 

a.  Provided  aid  for  victims  of 
terrorism  and  expanded  OVC's  authority 
to  respond  to  incidents  of  terrorism 
outside  the  United  States  and  of 
terrorism  and  mass  violence  occurring 
within  the  United  States; 

b.  Authorized  the  OVC  Director  to 
deposit  deobligated  dollars  fi-om  other 
funded  program  areas  into  the 
Antiterrorism  Emergency  Reserve; 

c.  Expanded  the  list  of  eligible 
applicants  for  the  Antiterorrism 
Emergency  Reserve  dollars  for  incidents 
of  terrorism  outside  the  U.S.  to  include 
not  only  states  and  United  States 
Attorneys'  Offices  but  also  victim 
service  organizations,  and  public 
agencies  (including  Federal,  State,  or 
local  governments),  and  non- 
governmental organizations  that  provide 
assistance  to  victims  of  crime  for 
provision  of  emergency  relief  including 
crisis  response  efforts,  assistance, 
training  and  technical  assistance  and 
ongoing  assistance  including  during  any 
investigation  and  prosecution  (42  U.S.C. 
10603b(a)): 

d.  Expanded  the  range  of  support 
provided  to  victims  of  terrorism  and 
mass  violence  beyond  emergency  relief 
to  include  crisis  response  efforts, 
assistance,  training  and  technical 
assistance  and  ongoing  assistance, 
including  during  any  investigation  or 
prosecution. 

e.  Authorized  use  of  the  Antiterrorism 
Emergency  Reserve  to  establish  an 
International  Terrorism  Victim 
Compensation  Program;  and 

f  Established  policy  on  international 
trafficking  in  persons  and  provided 
access  to  services  and  special 
immigration  status  for  victims  of  severe 
forms  of  trafficking. 

OVC  has  published  separate 
guidelines  titled  Antiterrorism 
Emergency  Assistance  Program  for 
Terrorism  and  Mass  Violence  Crimes  to 
provide  information  on  accessing  the 
Antiterrorism  Emergency  Reserve.  OVC 
is  also  establishing  separate  Guidelines 
for  the  International  Terrorism  Victim 
Compensation  Program. 

4.  The  Uniting  and  Strengthening 
America  by  Providing  Appropriate  Tools 
Required  To  Intercept  and  Obstruct 
Terrorism  Act  of  2001  (from  here  on 
known  as  the  USA  Patriot  Act  of  2001). 
This  Act: 
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a.  Authorizes  receipt  of  gifts, 
bequests,  or  other  donations  to  the 
Crime  Victim  Fund  from  private  entities 
or  individuals; 

b.  Redistributes  the  percentage 
amount  available  for  programs;  i.e., 
crime  victim  compensation  and  victim 
assistance  are  reduced  from  48.5  percent 
to  47.5  percent  for  each  program  and 
OVC  discretionary  program  increase 
from  3  percent  to  5  percent; 

c.  Authorizes  the  OVC  Director  to  set 
aside  up  to  $50  million  from  the 
amoimts  transferred  to  the  Fund  in 
response  to  airline  hijackings  and 
terrorist  acts  of  September  11,  2001,  as 
an  Antiterrorism  Emergency  Reserve 
and  allows  the  Dfrector  to  replenish  any 
amounts  expended  from  the  reserve  in 

a  subsequent  year  by  setting  aside  up  to 
5  percent  of  amounts  remaining  in  the 
fund  after  distributing  amounts 
authorized  for  The  Children's  Justice 
Act,  the  Federal  criminal  justice  system, 
and  OVC  formula  and  discretionary 
grant  programs; 

d.  Restricts  use  of  the  Antiterrorism 
Emergency  Reserve  to  supplemental 
grants  to  address  terrorism  or  mass 
violence  within  and  outside  the  United 
States  and  to  fund  the  International 
Terrorism  Victim  Compensation 
Program; 

e.  Increases  in  Fiscal  Year  2003  the 
percentage  reimbursement  to  state 
compensation  programs  from  40  percent 
to  60  percent  of  payments  made  from 
state  funding  sources  in  Fiscal  Year 
2000; 

f  Clarifies  that  the  United  States 
Virgin  Islands  is  an  eligible  recipient  of 
VOCA  compensation  and  assistance 
formula  grants; 

g.  Establishes  that  Federal 
Goveriunent  agencies  performing  local 
law  enforcement  functions  in  the 
District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  and  the 
United  States  Virgin  Islands  are  eligible 
to  receive  VOCA  victim  assistance 
funding  and  to  receive  OVC 
discretionary  funding; 

h.  Authorizes  the  OVC  Director  to  use 
discretionary  funds  for  program 
evaluation,  compliance  efforts, 
fellowships  and  clinical  internships; 

i.  Expands  the  list  of  eligible 
applicants  for  funding  in  response  to 
terrorism  or  mass  violence  within  the 
United  States  to  include  not  only  states 
and  the  United  States  Attorneys  Offices 
but  also  victim  service  organizations, 
public  agencies  (federal,  state,  local)  and 
non-govemmenRil  organizations  that 
provide  assistance  to  crime  victims;  and 
amends  the  definition  of  terrorism  to 
include  mass  destruction. 


B.  Formatting  Changes 

Technical  revisions  to  these  Proposed 
Revised  Program  Guidelines  do  not 
affect  policy  or  implementation  of 
VOCA  victim  assistance  programs. 
These  revisions  reorganize  information 
for  ease  of  reference  and  use.  For 
example,  the  1997  Guidelines  included 
definitions  in  relevant  places  in  the 
body  of  the  document.  These  Proposed 
Revised  Program  Guidelines  centralize 
definitions  at  the  beginning  of  the 
document  to  eliminate  scaiming  the  full 
set  of  Guidelines  to  find  a  particular 
definition. 

C.  Incorporation  by  Reference 

The  1997  Guidelines  included  certain 
financial,  civil  rights,  application,  and 
award  policies  that  affect  all  OJP  grants. 
As  these  policies  changed,  the 
Guidelines  became  outdated.  To  assure 
that  state  grantees  and  subgrantees  have 
current  information,  these  Proposed 
Revised  Program  Guidelines  incorporate 
by  reference  the  following: 

1.  OfP  Financial  Guide,  effective 
edition.  The  1997  Guidelines  included 
financial  requirements  that  come  under 
the  responsibility  of  the  OJP  Office  of 
the  Comptroller  (OC).  These  Proposed 
Program  Guidelines  require  states  and 
subgrantees  to  comply  with  the  OfP 
Financial  Guide,  effective  edition,  and 
do  not  duplicate  the  contents  of  that 
guide,  (section  II.)  The  OfP  Financial 
Guide  is  available  on  the  OJP  home  page 
at  http://www.ojp.usdoj.gov/FinGuide/. 

2.  Non  Discrimination.  The  1997 
Guidelines  included  nondiscrimination 
requirements  that  come  under  the 
responsibility  of  the  OJP  Office  of  Civil 
Rights  (OCR)  which  reviews  and 
approves  compliance  during  the  grant 
award  process.  Only  the  VOCA  statutory 
requirements  are  found  in  these 
Proposed  Revised  Program  Guidelines. 
(See  section  rV.B.7.)  These  Proposed 
Revised  Program  Guidelines  require 
compliance  with  other  civil  rights 
mandates  but  do  not  duplicate  the 
materials  published  by  the  OCR. 

3.  Application  Requirements  and 
Other  Federal  Requirements.  The 
application  package  for  VOCA  victim 
assistance  grants  contain  the  requisite 
forms,  assurances,  and  certifications 
that  the  states  must  agree  to  in  applying 
for  and  accepting  VOCA  funds.  These 
Proposed  Revised  Program  Guidelines 
require  completion  and  compliance 
with  the  contents  of  the  application 
package,  but  do  not  duplicate 
discussion  of  those  requirements.  (See 
section  VI.) 


D.  Proposed  Substantive  Changes  and 
Clarifications  to  the  1997  Guidelines 

1.  Strategic  Planning.  The  Proposed 
Revised  Program  Guidelines  encourage 
state  strategic  planning  for  the  delivery 
of  crime  victim  ser\'ices.  This  planning 
would  include  conducting  needs 
assessments,  taking  into  consideration 
the  multiple  funding  sources  for 
services,  developing  a  comprehensive 
victim  assistance  response  to  crime 
victims,  and  establishing  funding 
priorities.  In  this  planning  process,  state 
grantees  are  encouraged  to  plan  for 
development  and  expansion  of  ser\'ices 
to  victim  populations  not  previously 
served,  including  victims  of  cybercrime 
and  economic  crime:  victims  with 
special  needs  such  as  elders,  persons 
with  disabilities,  and  victims  with 
limited  English  proficiency:  victims 
living  in  areas  with  high  rates  of  crime 
such  as  certain  urban,  rural,  low-income 
neighborhoods,  and  Indian  Countr\';  and 
other  categories  of  victims  identified  as 
underserved  by  the  state  grantee.  (See 
section  II. D. Land  2.) 

2.  Mass  Violence  and  Terrorism. 
These  Proposed  Revised  Program 
Guidelines  encourage  state  VOCA 
organizations  to  become  involved  with 
criminal  crisis  response  planning 
activities  by  working  with  the  state's 
designated  emergency  preparedness 
organizations,  with  local  governments, 
with  the  crime  victim  compensation 
program,  with  victim  assistance,  and 
other  relief  agencies  and  organizations. 
This  involvement  is  expected  to  result 
in  appropriate,  quality,  and  timely 
victim  services  responses  in  the 
aftermath  of  terrorism  or  mass  violence 
crimes,  (section  III.) 

3.  Training  Funds.  The  1997 
Guidelines  allowed  state  grantees  to 
retain  up  to  1  percent  of  their  awards 
with  a  20%  match  for  statewide  or 
regional  training.  The  Proposed  Revised 
Program  Guidelines  would  allow  up  to 
5  percent  for  this  purpose  with  no 
match  requirement,  (section  VII.) 

4.  New  Programs.  VOCA  requires 
those  programs  without  a  demonstrated 
history-  of  providing  victim  services 
(when  applying  for  VOCA  funds)  to 
assure  that  they  have  substantial 
financial  support  from  sources  other 
than  the  Crime  Victims  Fund.  To  meet 
this  mandate,  the  1997  Guidelines 
required  new  programs  to  demonstrate 
that  25-50  percent  of  their  financial 
support  came  from  non-federal  sources. 
These  Proposed  Revised  Program 
Guidelines  require  that  other  sources  of 
funding  be  only  non- VOCA,  which  is 
consistent  with  the  VOCA  statute.  This 
will  allow  new  programs  with  other 
federal  funding,  but  with  limited  state. 
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local,  or  private  funding,  to  apply  for 
VOCA  victim  assistance  grant  funds. 
This  does  not  allow  these  programs  to 
use  VOCA  victim  assistance  funds  to 
supplant  other  federal  funding  and  does 
not  allow  for  use  of  federal  funding  as 
match  except  as  described  in  the  OfP 
Financial  Guide,  effective  edition.  (See 
section  VIII.A.3.)  In  addition,  the 
Proposed  Revised  Program  Guidelines 
specify  that  the  non-VOCA  share  must 
be  at  least  35%  in  order  to  assure 
substantial  financial  support  from  other 
sources  and  encourage  the  start  up  of 
new  programs  to  serve  crime  victims. 
(See  section  VIII.A.3.) 

5.  Fees  for  Service  and  Program 
Income.  These  Proposed  Revised 
Program  Guidelines  discourage  but  do 
not  prohibit  subgrantee  programs  from 
charging  fees  and  thus  generating 
program  income.  In  instances  where  the 
VOCA  grantee  determines  that  more 
victims  would  be  served  or  services 
enhanced  when  VOCA  and  other  victim 
services  funding  are  limited,  these 
Proposed  Revised  Program  Guidelines 
describe  state  grantee  responsibility 
when  considering  whether  to  approve  a 
subgrantee's  request  to  charge  fees  for 
services.  This  section  prohibits  the 
charging  of  fees  for  basic  victim 
services,  and  requires  that  VOCA 
grantees,  when  making  a  decision,  give 
priority  to  considerations  of  victim 
access  to  services  over  a  subgrantee's 
desire  to  expand  services.  (See  section 
VIII.A.12.) 

6.  Victim  Rights  Compliance.  States 
have  passed  constitutional  amendments 
and  statutes  guaranteeing  the  rights  of 
crime  victims  to  participate  in  the 
criminal  justice  process.  Victims  are 
allowed  to  make  statements  at 
sentencing  and  parole  hearings;  to 
receive  notification  of  court  proceedings 
and  actions  concerning  case 
dispositions;  to  apply  for  crime  victims 
compensation;  and  to  receive 
restitution.  However,  in  practice,  many 
victims  are  not  afforded  these  rights. 
Several  states  have  developed  programs 
that  provide  recourse  to  crime  victims 
who  believe  that  their  rights  have  been 
violated.  These  Proposed  Revised 
Program  Guidelines  allow  VOCA  funds 
to  support  victim  rights  compliance 
activities  and  services,  (section  VlII.B.l.) 

7.  Vulnerable  Adults.  These  Proposed 
Revised  Program  Guidelines  identify 
"vulnerable  adults"  as  eligible  to 
receive  services  under  VOCA  victim 
assistance.  In  addition,  the  definition  of 
"vulnerable  adults"  is  included  in  the 
definition  section.  (See  sections  I.Q.  and 
IX.A.1&7) 

8.  Emergency  Expenses.  The  1997 
Guidelines,  under  "Immediate  Health 
and  Safety,"  included  as  allowable  costs 


emergency  food,  clothing,  shelter,  and 
other  services  that  can'restore  a  victim's 
sense  of  security.  This  included 
boarding  up  broken  windows  and 
replacing  or  repairing  locks.  These 
Proposed  Revised  Program  Guidelines 
add  as  allowable  costs  the  replacement 
of  prescription  medicines  and 
eyeglasses  within  48  hours  of  the  crime 
when  other  resources  are  unavailable  for 
these  purposes.  (See  section  DC.A.l.) 

Also  added  as  allowable  costs  are 
short-term  in-home  services  needed  to 
assist  children  and  vulnerable  adults  to 
remain  in  their  own  homes  when  the 
offender  who  is  the  care  giver  is 
removed.  These  services  may  include 
meal  preparation,  child  care,  respite 
care,  and  24-hour  supervision.  The  1997 
Guidelines  allowed  for  emergency 
nursing  home  care;  these  Proposed 
Revised  Program  Guidelines  add  adult 
foster  care  and  group  home  care  as  less 
restrictive  alternatives  to  nursing  home 
care. 

Finally,  the  1997  Guidelines  provided 
for  emergency  legal  assistance  for 
victims  of  family  violence.  These 
Proposed  Revised  Program  Guidelines 
extend  emergency  legcd  assistance  to 
victims  of  any  crime,  as  long  as  the 
service  is  directly  related  to  the  crime. 
This  will  allow  coverage  for  obtaining 
protective  or  restraining  orders  by 
victims  of  stalking,  sexual  assault,  and 
other  crimes.  In  addition,  legal 
assistance  that  helps  victims  assert  their 
rights  in  a  criminal  case,  including  pro 
bono  legal  clinics  for  crime  victims  are 
allowable.  (See  section  IX.A.l.) 

9.  Personal  Advocacy  and  Case 
Management.  In  addition  to  personal 
advocacy,  these  Proposed  Revised 
Program  Guidelines  add  case 
management  as  an  allowable  activity. 
While  personal  advocacy  has  in  the  past 
included  case  management,  the 
incorporation  of  specific  language 
defining  case  management 
acknowledges  that  in  most  instances  no 
single  agency  or  organization  can  meet 
all  the  needs  of  crime  victims  and  that 

it  may  be  necessary  to  assist  victims  in 
navigating  not  only  the  criminal  justice 
system,  but  also  social  services,  health 
and  mental  health  care,  and  other 
systems.  (See  section  IX.A.2.) 

10.  Mental  Health  Counseling,  Care 
and  Peer  Support.  The  1997  Guidelines 
under  "Mental  Health  Assistance" 
appeared  to  combine  professional 
treatment  services  w\\h  peer  support 
groups.  These  Proposed  Revised 
Program  Guidelines  clarify  distinctions 
between  professional  mental  health 
treatment  and  peer  support  to  allow  for 
different  qualifications  and  approaches 
of  providers.  (See  section  IX.A.3&4.) 


11.  Criminal  Justice  System 
Participation.  These  Proposed  Revised 
Program  Guidelines  expand  allowable 
expenses  for  a  victim  who  is  not  a 
witness  to  attend  court  proceedings  by 
including  meals  and  lodging, 
interpreters  for  victims  who  are  deaf  or 
hard  of  hearing  and  for  victims  with 
limited  English  language  proficiency, 
and  respite  and  child  care  to  enable  a 
victim  who  is  a  care  giver  to  participate 
in  the  criminal  justice  process.  This 
does  not  allow  VOCA  funds  to  cover 
these  costs  when  a  victim  is  a  witness 
in  a  case,  since  the  criminal  justice 
system  is  responsible  for  costs 
associated  with  witnesses.  (See  section 
IX.A.5.) 

12.  Forensic  Interviews.  In  general, 
the  1997  Guidelines  did  not  allow  for 
VOCA  victim  assistance  coverage  of 
forensic  interviews  of  crime  victims, 
since  the  purpose  of  these  interviews 
was  viewed  as  an  investigative  function 
of  law  enforcement  and  prosecution. 
Since  the  release  of  the  1997  Guidelines, 
the  victim  services  field  has  gained 
experience  in  working  with  trained 
interviewers  who  can  elicit  information 
for  use  not  only  for  criminal  justice 
evidence  collection  but  also  for  victim 
services  purposes.  As  a  result,  OVC 
proposes  in  these  Proposed  Revised 
Program  Guidelines  to  allow  for  funding 
for  trained  forensic  interviewers  under 
certain  circumstances.  (See  section 
IX.A.7.) 

OVC  is  particularly  interested  in 
hearing  from  the  field  about  the  pros 
and  cons  of  including  forensic 
interviews  as  an  allowable  cost  as  well 
as  parameters  under  which  VOCA  funds 
should  and  should  not  be  used. 

13.  Victim-Offender  Meetings.  These 
Proposed  Revised  Program  Guidelines 
clarify  that  VOCA  victim  assistance  may 
only  fund  interaction  between  a  victim 
and  the  perpetrator  of  the  crime  in 
which  the  victim  was  harmed  and  the 
meeting  must  be  instigated  by  the 
victim.  Further,  VOCA  funds  can  only 
be  used  to  cover  costs  for  that  victim. 
This  means  that  costs  incurred  for  the 
offender  must  be  borne  by  the  criminal 
justice  or  other  systems.  VOCA  victim 
assistance  funds  cannot  be  used  for 
offender  based  restorative  justice 
programs.  (See  section  IX.A.8.) 

14.  Multisystem,  Interagency, 
Multidisciplinary  Approach  to  Serving 
Crime  Victims.  In  the  1997  Guidelines, 
subgrantees  were  required  to  coordinate 
and  collaborate  with  other  public  and 
commimity-based  organizations  in 
serving  crime  victims,  but  VOCA  victim 
assistance  funds  could  not  be  used  for 
these  purposes.  Because  there  is 
recognition  in  the  field  that  effective 
provision  of  victim  services  in  most 
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instances  requires  a  multisystem, 
interagency,  and  multidisciplinary 
approach,  these  Proposed  Revised 
Program  Guidelines  consider  as 
allowable  costs  participation  on  child 
and  vulnerable  adidt  multidisciplinary 
investigation  and  treatment  teams,  case 
planning  and  management  meetings, 
and  other  such  interactions  when 
multiple  agencies  serve  a  crime  victim. 
In  addition,  activities  that  further  the 
development  and  maintenance  of  a 
seamless  system  of  services  for  crime 
victims  may  be  supported.  This  would 
include  participation  on  work  groups, 
task  forces,  committees,  and  other  such 
bodies  to  establish  protocols,  working 
agreements,  and  other  mechanisms  for 
coordination  and  collaboration  and 
oversee  system  delivery.  This  provision 
does  not  include  as  allowable  activities 
lobbying  or  administrative  advocacy. 
(See  section  IX.B.2.] 

Because  this  provision  is  a  major 
departure  from  previous  Guidelines, 
OVC  is  particularly  interested  in 
receiving  comments  on  this  proposal. 

In  addition,  OVC  is  interested  in 
learning  if  there  are  subgrantee 
executive  director  or  other 
administrative  expenses  that  could  be 
made  allowable;  e.g.,  expenses  that 
assure  oversight  of  the  VOCA  project, 
quality  of  services,  coordination  with 
other  organizations,  budgeting  for  the 
project.  This  acknowledges,  among 
other  factors,  that  the  victim  services 
field  is  moving  toward 
professionalization,  projects  are  more 
complex,  presence  in  the  community  is 
critical,  and  budgets  are  larger,  resulting 
in  the  need  for  experienced  and 
qualified  managers  for  subgrantee 
agencies. 

15.  Training  for  Subgrantees,  Others 
Who  Serve  Crime  Victims,  and 
Administrators  and  Managers.  In  the 
1997  Guidelines,  funds  awarded  to 
subgrantees  could  be  used  for  training 
subgrantee  staff,  whether  VOCA  or  non- 
VOCA  funded.  Because  intervention 
with  crime  victims  in  most  instances 
requires  a  multisystem,  interagency,  and 
multidisciplinary  approach,  these 
Proposed  Revised  Program  Guidelines 
authorize  the  use  of  VOCA  funds  for 
joint  training  of  VOCA-funded  staff  with 
others  such  as  criminal  justice  officials 
and  mental  health  providers  so  long  as 
the  training  promotes  a  cross-system 
response  to  crime  victims.  Training- 
related  travel  is  also  allowed  under 
these  conditions. 

In  addition,  at  the  state  grantee's 
discretion,  subgrantee  training  on 
administration  and  management  is  also 
allowable.  This  acknowledges  that  the 
complexities  of  overseeing  victim 
services  agencies  have  increased  and 


program  administrators  and  managers 
must  continually  hone  knowledge, 
skills,  and  abilities  to  ensure  that 
comprehensive,  quality  services  are 
provided  to  crime  victims.  (See  sections 
IX.B.2.and  4.) 

Because  allowing  VOCA  direct 
services  funds  to  be  used  to  pay  for 
training  on  administration  and 
management  is  a  significant  departure 
from  previous  policy,  OVC  is 
particularly  interested  in  receiving 
comments  on  this  proposed  change. 

16.  Compliance  Wim  the  Americans 
with  Disabilities  Act  and  the  National 
Historic  Preservation  Act.  The  1997 
Guidelines  allow  for  minor  building 
adaptations  to  facilitate  the  access  to 
services  for  crime  victims.  These 
Proposed  Revised  Program  Guidelines 
add  information  pertaining  to  any 
medically  necessary  building 
adaptations  or  modifications  by 
including  information  on  compliance 
with  the  National  Historic  Preservation 
Act,  16  U.S.C.  470  et  seq.  This  Act 
applies  when  a  grantee  wishes  to  use 
VOCA  funds  for  making  minor  building 
adaptations  or  modifications  to  historic 
properties.  (See  section  IX.C.l.) 

17.  Purchasing  Vehicles.  These 
Proposed  Revised  Program  Guidelines 
continue  to  allow  for  leasing  of  vehicles 
by  subgrantees  but  no  longer  allows  for 
purchase.  This  is  intended  to  prevent 
misuse  and  abuse  of  VOCA  funds.  (See 
section  IX.C.5.) 

Because  this  provision  is  a  notable 
departure  from  previous  Guidelines, 
OVC  is  particularly  interested  in 
receiving  comments  on  this  proposed 
change. 

18.  Automated  Systems  and 
Technology.  In  the  1997  Guidelines, 
subgrantees  requesting  VOCA  funds  for 
any  advanced  technology  were  required 
to  meet  specific  justification 
requirements.  These  Proposed  Revised 
Program  Guidelines  consider  personal 
computers  as  common  office  equipment 
which  is  allowable  under  equipment 
and  furniture.  (See  section  IX.C.2.)  The 
1997  Guidelines  requirements  for 
funding  advanced  technologies  are  now 
required  only  for  larger  systems 
automation  such  as  statewide 
information  and  referral  systems  and 
victim  services  agency  case  tracking 
systems. 

Also,  requirements  are  added  for 
automation  of  victim  notification 
systems  to  assure  that  a  subgrantee  has 
the  capability  to  connect  a  victim 
receiving  notification  to  needed  crisis 
intervention  and  referral  services. 
Because  automated  victim  notification 
systems  are  dependent  on  criminal 
justice  information  systems,  the 
requirement  is  added  that  development 


and  implementation  of  these  systems 
must  include  work  with  the  OJP  single 
point  of  contact  for  OJP  technology 
grants  and  comply  with  OJP 
requirements.  (See  section  IX.C.6.) 

19.  State  Onsite  Monitoring  of 
Subgrantees.  State  desk  monitoring  of 
subgrantees  has  always  been  an 
expectation  of  OVC.  Because  of  the 
increase  in  federal  VOCA  funds  now 
available  to  state  grantees  to  fund  victim 
assistance  programs,  the  increase  in  the 
number  of  years  in  which  these  funds 
can  be  spent,  the  availability  of 
administrative  costs,  and  a  major 
increase  in  the  number  of  VOCA  funded 
projects,  in  these  Proposed  Revised 
Program  Guidelines  OVC  mandates  that 
state  grantees  conduct  onsite  monitoring 
of  subgrantees  at  a  minimum  of  once 
every  four  years.  State  grantees  would 
be  required  to  develop  a  monitoring 
plan  and  maintain  on  file  site  visit 
reports  and  other  documents  related  to 
subgrantee  compliance  with  VOCA  and 
the  OfP  Financial  Guide,  effective 
edition.  This  is  an  allowable  expense 
which  can  be  charged  to  the  VOCA 
administrative  allocation.  (See  section 
XI.) 

Proposed  Revised  Guidelines  for  the 
Victims  of  Crime  Act  Victim  Assistance 
Grant  Program 

These  Proposed  Revised  Program 
Guidelines  update  the  previously  issued 
Final  Program  Guidelines.  Victims  of 
Crime  Act  Victim  Assistance  Grant 
Program  (1997  Guidelines),  62  FR 
19607,  Apr.  22,  1997,  and  are  in 
accordance  with  VOCA.  These  Proposed 
Revised  Program  Guidelines  are  all 
inclusive  and  upon  issuance  of  Final 
Guidelines  will  supersede  any  prior 
VOCA  Victim  Assistance  Guidelines 
issued  by  OVC.  These  Proposed  Revised 
Program  Guidelines  seek  to  broaden  the 
use  of  VOCA  funding  to  cover 
additional  subgrantee  expenses,  to 
support  new  services,  and  to  reach 
victims  of  new  categories  of  crime. 

These  Proposed  Revised  Program 
Guidelines  are  outlined  as  follows: 

I.  Definitions 

II.  Funding  Allocations 

III.  Mass  Violence  and  Terrorism 

IV.  State  Grantee  Eligibility  Requirements 

V.  VOCA  Victim  Assistance  State  Grantee 
Application  Process 

VI.  Administrative  Cost  Provision  for  State 
Grantees 

VII.  State  Grantee  Training  Funds 

VIII.  Subgrantee  Program  Requirements 

IX.  Subgrantee  Allowable  Costs 

X.  Program  Reporting  Requirements 

XI.  Monitoring 

XII.  Suspension  and  Termination  of  Funding 
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I.  Definitions 

The  following  definitions  are 
provided  for  purposes  of  these  Proposed 
Revised  Program  Guidelines. 

A.  Case  management.  Case 
management  includes  working  with  a 
victim  to  examine  the  impact  of  the 
crime,  identify  needs,  develop  a  plan  of 
services  and  resources  required  to 
respond  to  the  victim's  needs,  and  assist 
the  victim  in  implementing  the  plan. 
The  case  manager,  located  in  a  victim 
services  organization,  may  be  the 
coordinator  for  the  work  of  all  other 
agencies,  assuring  that  services  and 
benefits  are  provided  and  rights  are 
accorded. 

B.  Child  Sexual  Exploitation.  The 
sexual  victimization  of  a  minor  under 
the  age  of  18  involving  any  of  the 
following:  child  pornography,  child 
prostitution,  or  online  enticement  of 
sexual  acts.  Child  exploitation  does  not 
necessarily  require  commercial  or 
monetary  gain  for  the  perpetrator. 

C.  Cybercrime.  For  purposes  of  these 
Guidelines,  cybercrime  is  a  crime  in 
which  computers  and  other  technology 
are  used  to  facilitate  traditional  criminal 
activity  [e.g.,  stalking,  child  sexual 
exploitation,  or  fraud).  Cybercrime  does 
not  include  crimes  where  computers  or 
other  technologies  are  the  targets  of 
attack  (e.g.,  computer  hacking). 

D.  Domestic  Violence.  This  term 
includes  spouse  abi»se  and  intimate 
partner  violence. 

E.  Economic  Crime.  Economic  crime 
includes  fraud,  forgery,  larceny, 
embezzlement,  and  identity  theft  which 
is  perpetrated  against  individuals.  It 
does  not  include  crimes  against  a 
business,  organization,  or  government. 

F.  Federal  Crime.  A  federal  crime  is 
any  crime  that  is  a  violation  of  the 
United  States  Criminal  Code  or 
violation  of  the  Uniform  Code  of 
Military  Justice.  In  general,  federal 
crimes  are  investigated  by  federal  law 
enforcement  agencies,  including  the 
Federal  Bureau  of  Investigation  (FBI), 
Drug  Enforcement  Administration 
(DEA),  Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF),  U.S.  Postal  Service 
(USPS),  Department  of  Interior  (DOI). 
U.S.  Secret  Service  (USSS),  U.S. 
Customs  Service  (USCS),  and 
Immigration  and  Naturalization  Service 
(INS).  Federal  crimes  are  prosecuted  in 
Federal  District  Courts  by  U.S. 
Attorneys  and  the  U.S.  Department  of 
Justice  Criminal  Division.  Examples  of 
Federal  crimes  include,  but  are  not 
limited  to: 

1.  Crimes  against  federal  officials. 

2.  Crimes  that  take  place  on  federal 
property,  including  national  parks  and 
military  bases,  certain  maritime  and 


territorial  jurisdictions,  and  buildings 
owned  or  leased  by  the  Federal 
Government. 

3.  Bank  robberies  where  the  bank  is 
insured  or  otherwise  secured  by  the 
Federal  Government. 

4.  Crimes  affecting  interstate 
activities,  such  as  kidnaping,  interstate 
domestic  violence,  and  fraud  via  the 
U.S.  mail,  telephone,  or  wire. 

5.  Crimes  occurring  in  Indian  Country 
or  on  reservations  where  the  Federal 
Government  has  criminal  jurisdiction. 

6.  Trafficking  in  persons. 
G.  Indian  Trioes  and  Tribal 

Organizations.  Any  Indian  tribe,  band, 
nation,  or  other  organized  group  or 
community,  including  any  Alaska 
Native  village  or  regional  or  village 
corporation  as  defined  in  or  established 
pursuant  to  the  Alaska  Native  Claims 
Settlement  Act  (43  U.S.C.A.  Sec.  1601, 
et.  seq.).  which  is  recognized  as  eligible 
for  the  special  programs  and  services 
provided  by  the  United  States  to  Indians 
because  of  their  status  as  Indians. 

H.  In-kind  Match.  In-kind  match  may 
include  donations  of  expendable 
equipment,  office  supplies,  training 
materials,  work  space,  or  the  monetary 
value  of  time  contributed  by 
professionals  and  technical  personnel 
and  other  skilled  and  unskilled  labor,  if 
the  services  they  provide  are  an  integral 
and  necessary  part  of  a  funded  project. 

I.  Mass  Violence  Occurring  Within  or 
Outside  the  United  States.  The  term 
mass  violence  is  not  defined  in  VOCA 
or  in  any  statute  amending  VOCA  nor  is 
it  defined  in  the  U.S.  Criminal  Code. 
Thus,  OVC  has  developed  a  working 
definition  of  this  term.  The  term  mass 
violence  means  an  intentional  violent 
criminal  act,  for  which  a  formal 
investigation  has  been  opened  by  the 
Federal  Bureau  of  Investigation  or  other 
law  enforcement  agency,  that  results  in 
physical,  emotional  or  psychological 
injury  to  a  sufficiently  large  number  of 
people  as  to  significantly  increase  the 
burden  of  victim  assistance  for  the 
responding  jurisdiction,  as  determined 
by  the  OVC  Director.  If  there  is  a 
discrepancy  between  the  definition 
provided  in  these  Proposed  Program 
Guidelines  and  the  Guidelines  for  the 
Antiterrorism  and  Emergency 
Assistance  Program  for  Terrorism  and 
Mass  Violence  Crimes,  the  definition  in 
the  latter  Guidelines  take  precedence. 

J.  Mental  Health.  Mental  health 
counseling  and  care  means  the 
assessment,  diagnosis,  and  treatment  of 
an  individual's  mental  and  emotional 
functioning  as  affected  by  a  crime. 

K.  Nonviolent  Crime.  Nonviolent 
crime  includes  but  is  not  limited  to 
property  and  economic  crime.  It  may 
include  arson,  burglary  and  other  such 


crimes  when  a  victim  or  victims  have 
not  experienced  injury  or  death. 

L.  Peer  Support.  Activities  that 
provide  opportunities  for  victims  to 
meet  others  with  similar  criiiie  victim 
experiences  that  provide  self-help, 
information,  and  peer  and  social 
support  in  order  to  assist  victims  in 
receiving  understanding  and  comfort 
and  in  adapting  their  lives  after  a  crime. 

M.  State.  The  term  state  includes  the 
50  states,  the  District  of  Columbia, 
American  Samoa,  the  United  States 
Virgin  Islands,  Guam,  the 
Commonwealth  of  Puerto  Rico,  the 
Northern  Mariana  Islands,  and  any  other 
possession  or  territory  of  the  United 
States  of  America. 

N.  Terrorism  Occurring  Outside  the 
United  States  (also  knov^m  as 
international  terrorism).  The  term 
"international  terrorism"  is  being  used 
to  define  terrorism  outside  the  United 
States.  "International  terrorism  means 
activities  that  *   *   *  (A)  Involve  violent 
acts  or  acts  dangerous  to  human  life  that 
are  a  violation  of  the  criminal  laws  of 
the  United  States  or  of  any  State,  or  that 
would  be  a  criminal  violation  if 
committed  within  the  jurisdiction  of  the 
United  States  or  of  any  State;  (B)  appear 
to  be  intended  to  (i)  intimidate  or  coerce 
a  civilian  population;  (ii)  influence  the 
policy  of  a  government  by  intimidation 
or  coercion;  or  (iii)  affect  the  conduct  of 
a  government  by  mass  destruction, 
assassination  or  kidnaping;  and  (C) 
occur  primarily  outside  the  territorial 
jurisdiction  of  the  United  States,  or 
transcend  national  boundaries  in  terms 
of  the  means  by  which  they  are 
accomplished,  the  persons  they  appear 
intended  to  intimidate  or  coerce,  or  the 
locale  in  which  their  perpetrators 
operate  or  seek  asylum  (18  U.S.C.  2331). 

O.  Terrorism  Occurring  Within  the 
United  States.  For  purposes  of  these 
guidelines,  "terrorism  occurring  within 
the  United  States"  is  defined  by  the 
term  "domestic  terrorism"  found  in  18 
U.S.C.  2331.  An  act  of  domestic 
terrorism  means  activities  that  (A) 
involve  acts  dangerous  to  human  life 
that  are  a  violation  of  the  criminal  laws 
of  the  United  States  or  of  any  State,  (B) 
appear  to  be  intended  (i)  to  intimidate 
or  coerce  a  civilian  population;  (ii)  to 
influence  the  policy  of  a  government  by 
intimidation  or  coercion;  or  (iii)  to  affect 
the  conduct  of  a  government  by  mass 
destruction,  assassination,  or  kidnaping 
(18  U.S.C.  Section  2331), 

P.  Victim  Services.  Victim  services  are 
those  efforts  that  (1)  respond  to  the 
emotional  and  physical  needs  of  crime 
victims,  (2)  assist  victims  of  crime  to 
stabilize  their  lives  after  a  victimization, 
(3)  assist  victims  in  understanding  and 
participating  in  the  criminal  justice 
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system,  (4)  provide  victims  of  crime 
with  a  measure  of  safety,  and  (5) 
provide  training  intended  to  improve 
the  quality  of  services  rendered  to  crime 
victims.  (See  Sections  II.  and  III.) 

Q.  Vulnerable  Adults.  Vulnerable 
adults  are  adults  who,  because  of  a 
disability,  are  unable  to  report  a  crime 
or  take  action  on  their  own  behalf  when 
experiencing  an  act  of  violence, 
criminal  neglect,  or  economic 
exploitation.  These  persons  may  be  frail 
elders,  adults  experiencing  severe 
episodes  of  mental  illness,  adults  with 
profound  mental  retardation,  and  adults 
with  incapacitating  physical  disabilities. 
These  adults  may  require  the 
intervention  of  adult  protective  services 
including  the  services  of  a 
multidisciplinary  investigation  and 
treatment  team  to  assist  in  planning  for 
and  delivering  victim  services.  These 
adults  may  have  conservators  or 
guardians.  To  clarify,  not  all  elders  and 
persons  with  disabilities  are  vulnerable 
adults. 

n.  Funding  Allocations 

hi  1984,  VOCA  established  the  Crime 
Victims  Fund  (Fund)  in  the  U.S. 
Treasury  to  receive  deposits  from  fines, 
penalty  assessments  and  bond 
forfeitures  from  criminals  convicted  Df 
federal  crime.  In  addition,  the  Fund  may 
accept  gifts,  bequests,  or  donations  from 
private  entities  and  individuals.  This 
Fund  is  administered  by  the  Office  for 
Victims  of  Crime  (OVC)  to  carry  out  the 
mandates  of  VOCA. 

A.  Fund  Distribution.  Distributions 
are  allocated  as  follows: 

1.  Child  Abuse  Prevention  and 
Treatment  Grants.  VOCA  allows  up  to 
$20  million  of  the  first  amounts 
deposited  in  the  Fund  to  be  allocated  for 
Chdld  Abuse  Prevention  and  Treatment 
Grants.  This  occurs  in  any  fiscal  year  in 
which  Crime  Victim  Fimd  deposits  are 
greater  than  the  amount  deposited  in 
Fiscal  Year  1998.  An  amount  equal  to  50 
percent  of  the  increase  plus  the  base 
amoimt  of  $10  million  is  available  for 
this  piupose.  This  applies  regardless  of 
whether  there  is  a  cap  on  the  amount  of 
money  that  can  be  distributed  from  the 
Fund.  Eighty- five  percent  of  these  funds 
are  forwarded  to  the  Department  of 
Health  and  Human  Services.  The 
remaining  15  percent  is  retained  by 
OVC  to  assist  Indian  tribes  in 
developing,  establishing,  and  operating 
child  abuse  programs. 

2.  Federal  Criminal  Justice  System. 
Unspecified  amounts  are  earmarked  by 
Congress  annually  to  be  made  available 
for  improving  services  for  the  benefit  of 
crime  victims  in  the  Federal  criminal 
justice  system.  These  amounts  pay  for 


personnel  and  the  Federal  Victim 
Notification  System. 

3.  Remaining  Fimd  Deposits.  The 
remaining  Fund  deposits  are  distributed 
as  follows: 

a.  Victim  Compensation  Grants.  Forty- 
seven  and  one  half  percent  (47.5%)  is 
available  to  eligible  state  programs  for 
crime  victim  compensation. 

b.  Victim  Assistance  Grants.  Forty- 
seven  and  one  half  percent  (47.5%)  is 
available  to  states  for  victim  assistance 
grants.  Amoimts  not  needed  to  meet  the 
funding  requirements  under  the  victims 
compensation  grant  programs  are  added 
to  this  amoimt. 

c.  Discretionary  Grants.  Five  (5) 
percent  is  retained  by  OVC  for 
demonstration  projects,  program 
evaluation,  compliance  efforts,  training 
and  technical  assistance,  fellowships, 
internships,  and  for  the  financial 
support  of  services  to  victims  of  federal 
criine. 

4.  Antiterrorism  Emergency  Reserve. 
In  addition  to  monies  distributed  above, 
the  OVC  Director  may  set  aside  up  to 
$50  million  from  amounts  transferred  to 
the  Fimd  in  response  to  the  airplane 
hijackings  and  terrorist  acts  that 
occurred  on  September  11,  2001.  The 
Director  may  replenish  any  amounts 
expended  from  the  Reserve  in 
subsequent  fiscal  years  by  setting  aside 
up  to  5  percent  of  the  amounts 
remaining  in  the  Fund  in  any  fiscal  year 
after  distributing  amounts  for  the 
Children's  Justice  Act.  the  VOCA  crime 
victim  compensation  and  assistance 
formula  grants,  and  for  OVC 
disctetionary  funds.  These  funds  are  to 
be  used  to  support  compensation  and 
assistance  services  for  victims  of 
terrorism  or  mass  violence  crimes  and 
fund  an  international  victim 
compensation  program. 

B.  Grant  Period.  VOCA  grant  funds 
are  available  for  expenditure  throughout 
the  fiscal  year  (FY)  of  the  award  plus  the 
next  three  fiscal  years.  The  federal  fiscal 
year  (FFY)  begins  on  October  1  and  ends 
on  September  30. 

C.  VOCA  Victim  Assistance  Grant 
Formula.  The  Director  of  OVC  is 
required  to  make  an  annual  victim 
assistance  grant  to  states  from  the  Fund. 
Each  state  grantee  receives  a  base 
amount  of  $500,000,  except  for  the 
territories  of  Northern  Mariana  Islands, 
Guam,  and  American  Samoa,  which 
receive  a  base  amount  of  $200,0Q0.  The 
remaining  allocations  from  the  Fund 
and  any  amounts  rolled  over  from  the 
crime  victim  compensation  allocation 
are  distributed  to  each  state,  based  upon 
the  state's  population  in  relation  to  all 
other  states,  as  determined  by  current 
U.S.  census  data. 


D.  Allocation  of  Funds  Within  States. 
The  governor  of  each  state  must 
designate  the  state  agency  that  will 
administer  the  VOCA  victim  assistance 
grant  program.  The  designated  agency 
must  establish  and  a"bide  by  policies  and 
procedures  which  meet  the  minimum 
requirements  of  VOCA,  the  Final 
Program  Guidelines,  and  the  OfP 
Financial  Guide,  effective  edition.  The 
state  grantee  has  the  sole  discretion  for 
determining  which  public  and  private 
nonprofit  organizations  will  receive 
funds,  in  what  amounts,  and  during 
what  time  period  within  the  parameters 
of  VOCA. 

1.  Strategic  Planning.  State  grantees 
are  encouraged  to  develop  a  strategic 
plan  for  the  deliver^'  of  victim  services. 
This  plan  could  encompass  analysis  of 
crime  statistics,  crime  victimization 
surveys  that  include  victims  who  do  not 
report  crime  to  law  enforcement  as  well 
as  those  who  do,  analysis  of 
demographic  characteristics  of  crime 
victims  who  do  and  do  not  access 
services,  and  identification  of  services 
and  other  resources  available  to  crime 
victims.  OVC  encourages  administrators 
to  use  formal  assessment  tools  such  as 
geographic  information  systems  (GIS)  to 
support  data  driven  plaiming.  The 
resulting  plan  would  provide 
information  on  the  sufficiency  of 

'  coverage  of  services  by  community- 
based  and  criminal  justice-based  victim 
services  programs  and  provide  direction 
on  the  maintenance  of  current  services 
and  development  of  needed  services. 
OVC  recommends  that  a  financial  plan 
be  an  integral  component  of  the  strategic 
plan.  This  would  include  identification 
of  multiple  state  and  federal  funding 
resources  available  for  crime  victim 
services  and  applicable  requirements, 
establishment  of  program  and  ser\'ice 
priorities,  tying  appropriate  funding 
sources  to  program  and  service 
priorities,  development  of  a  multiyear 
funding  plan,  tracking  expenditure  of 
funds  to  allow  for  timely  redistribution 
of  funds  not  being  used  by  subgrantees 
in  order  to  prevent  deobligations  and 
maximize  use  of  available  funding,  and 
identification  of  additional  funding 
needed  for  a  comprehensive  victim 
assistance  response. 

2.  Underserved  Crime  Victims.  State 
grantees  are  encouraged  to  plan  for  and 
expand  services  to  victims  of  crime  (a) 
who  are  not  traditionally  served  through 
VOCA  victim  assistance  programs  such 
as  cybercrime  and  economic  crime,  (b) 
with  special  needs  such  as  elders, 
persons  with  disabilities,  and  victims 
with  limited  English  proficiency,  (c) 
living  in  areas  with  high  rates  of  crime 
such  as  certain  urban,  rural,  low-income 
neighborhoods,  and  Indian  Country,  and 


Federal  Register/ Vol,  67,  No.  170/Tuesday.  September  3.  2002 /Notices 


56451 


56450 


Federal  Register / Vol.  67.  No.  170 /Tuesday,  September  3,  2002 /Notices 


Federal  Register / Vol.  67,  No.  170/Tuesday,  September  3.  2002 /Notices 


56451 


\roi 


67 


ss 

1 

7 
0 


21)02 


(d)  whose  needs  are  not  being  met.  as 
identified  by  the  state  grantee. 

3.  Conduit  Organizations.  States  may 
choose  to  use  an  organization  as  a 
conduit  to  aid  in  the  selection  of 
qualified  subrecipients  or  to  reduce  the 
State's  administrative  burden  in 
implementing  the  grant  program.  The 
use  of  a  conduit  organization  does  not 
relieve  the  State  from  ultimate 
programmatic  and  financial 
responsibilities. 

III.  Mass  Violence  and  Terrorism 

A.  Criminal  Crisis  Response.  State 
grantees  are  encouraged  to  participate  in 
state  activities  that  prepare  for  and 
respond  to  mass  violence  and  terrorist 
acts.  This  includes  working  with  the 
designated  emergency  preparedness 
organizations  in  state  government  and 
encouraging  subgrantees  to  work  with 
local  emergency  preparedness 
organizations  in  counties  and 
municipalities.  State  grantees  may  use 
administrative  and  training  funds  for 
these  purposes. 

B.  Antiterrorism  Emergency  Reserve. 
Upon  request,  the  Director  of  OVC  may 
supplement  crime  victim  assistance 
programs  for  costs  associated  with 
responding  to  mass  violence  or 
terrorism  to  provide  emergency  relief, 
including  crisis  response  efforts.  See 
OVC  Guidelines  for  the  Antiterrorism 
and  Emergency  Assistance  Program  for 
Terrorism  and  Mass  Violence  Crimes  for 
more  information. 

rv.  state  Grantee  Eligibility 
Requirements 

A.  Grantee.  The  VOCA  grantee  must 
be  a  state  organization  designated  by  the 
governor  to  administer  this  program. 

B.  Grantee  Program  Requirements. 
State  grantees  must  meet  the  following 
requirements  when  administering 
VOCA  victim  assistance  grant  funds; 

1.  Compliance  With  VOCA.  VOCA 
state  grantees  and  subgrantees  must 
comply  with  the  applicable  provisions 
of  VOCA  and  the  Final  Program 
Guidelines. 

2.  Eligible  Subgrantees.  State  grantees 
may  only  subaward  VOCA  funds  to 
eligible  organizations  and  these  funds 
must  be  used,  unless  otherwise 
specified  for  training  and  administrative 
costs,  only  for  direct  services  to  victims 
of  crime. 

3.  Nonsupplantation.  VOCA  crime 
victim  assistance  grant  funds  must  be 
used  to  enhance  or  expand  services  and 
shall  not  be  used  to  supplant  state  or 
local  public  funds  that  would  otherwise 
be  available  for  crime  victim  services. 
This  nonsupplantation  clause  applies  to 
state  and  local  public  agencies,  not 
private  nonprofit  organizations. 


4.  Priority  Categories  of  Crime 
Victims.  State  grantees  must  give 
funding  priority  to  victims  of  sexual 
assault,  domestic  abuse,  and  child 
abuse.  To  meet  this  requirement,  states 
must  allocate  a  minimum  of  10  percent 
of  each  Federal  Fiscal  Year's  (FFY)  grant 
to  each  of  these  categories  of  crime 
victims  (30  percent  total).  This  grantee 
requirement  does  not  apply  to  VOCA 
subgrantees. 

Each  state  grantee  must  meet  this 
requirement,  unless  it  can  demonstrate 
to  OVC  that  (a)  a  priority  category  is 
currently  receiving  significant  amounts 
of  financial  assistance  from  the  state  or 
other  sources,  (b)  a  smaller  amount  of 
financial  assistance,  or  no  assistance,  is 
needed  from  the  VOCA  victim 
assistance  grant  program,  or  (c)  crime 
rates  for  a  priority  category  do  not 
justify  the  required  allocation. 

5.  Previously  Underserved  Category. 
State  grantees  must  award  an  additional 
10  percent  of  each  VOCA  grant  to 
underserved  victims  of  violent  crime 
(other  than  priority  category  victims). 
To  meet  the  underserved  requirement, 
state  grantees  must  identify  crime 
victims  by  the  types  of  crime  they  have 
experienced.  These  underserved  victims 
may  include,  but  are  not  limited  to. 
survivors  of  homicide  victims,  or 
victims  of  physical  assault,  robbery, 
hate  and  bias  crimes,  bank  robbery,  and 
kidnaping. 

The  results  of  allocation  of  funds 
under  number  4  and  number  5  above  are 
that  40  percent  of  each  year's  award 
must  be  allocated  to  four  specified 
groups  of  violent  crime  victims.  The 
remaining  60  percent  may  be  allocated 
to  categories  of  victims  of  violent  or 
nonviolent  crimes. 

6.  Financial  Recordkeeping  and 
Program  Monitoring.  Appropriate 
accounting,  auditing,  and  on/offsite 
monitoring  procedures  will  be  used  by 
grantees  and  subgrantees  so  that  records 
are  maintained  to  ensure  delivery  of 
services  in  accordance  with  VOCA  and 
the  subgrant  award,  to  maintain  fiscal 
control,  to  achieve  proper  management, 
and  to  ensure  efficient  disbursement  of 
the  VOCA  victim  assistance  funds,  in 
accordance  with  the  OJP  Financial 
Guide,  effective  edition. 

7.  Non  Discrimination.  No  person 
shall  on  the  grounds  of  race,  color, 
religion,  national  origin,  disability,  or 
sex,  be  excluded  from  participation  in, 
denied  the  benefits  of,  subjected  to 
discrimination  under,  or  denied 
employment  in  connection  with  any 
undertaking  funded  in  whole  or  in  part 
with  sums  made  available  under  VOCA. 
States  must  comply  with  these  VOCA 
nondiscrimination  requirements,  the 
Federal  civil  rights  statutes  and 


regulations  cited  in  the  Assurances  that 
accompany  the  grant  award  document, 
and  all  other  applicable  civil  rights 
requirements.  States  with  decentralized 
operations  must  assure  that  all 
operations  comply  with  these 
requirements. 

8.  Other  Information  Requested  by  the 
OVC  Director.  The  state  must  provide 
such  other  information  and  assurances 
as  the  OVC  Director  reasonably  requires. 

C.  Additional  Provisions.  1. 
Coordination  with  Other  Offices.  State 
grantees  are  encouraged  to  coordinate 
their  activities  with  VOCA 
compensation  programs,  U.S.  Attorney's 
Offices,  Federal  Bureau  of  Investigation 
field  offices,  and  other  programs 
providing  funding  or  services  for  crime 
victims  such  as  state  mental  health 
agencies  and  housing  programs. 

2.  Unfunded  State  Mandates.  Many 
state  legislatures  have  passed  laws 
establishing  important  new  rights  for 
crime  victims.  OVC  wishes  to  clarify 
that  VOCA  funds  may  be  used  for  the 
purpose  of  implementing  these  laws,  if 
no  other  state  or  local  funds  are 
available.  VOCA  funds  may  not  be  used 
to  supplant  state  or  local  funds 
appropriated  to  implement  state 
mandates. 

V.  VOCA  Victim  Assistance  State 
Grantee  Application  Process 

Each  year,  OVC  provides  to  each 
designated  state  agency  an  application 
package  which  contains  the  necessary 
forms  and  detailed  information  required 
to  apply  for  VOCA  victim  assistance 
grant  funds.  The  amount  for  which  each 
state  may  apply  is  included  in  the 
package. 

To  apply  for  VOCA  victim  assistance 
grant  funds,  states  must  complete  and 
submit  the  Standard  Form  424, 
Application  for  Federal  Assistance, 
including  attachments,  and  certify 
compliance  with  VOCA  and  OJP 
requirements.  Required  certifications 
will  include,  but  may  not  be  limited  to, 
lobbying,  drug  free  workplace,  and  non- 
debarment  from  work  with  the  Federal 
Government.  Completed  applications 
must  be  received  by  OVC  on  or  before 
the  stated  deadline,  as  determined  by 
OVC.  To  receive  the  award,  state 
grantees  will  be  required  to  assure 
compliance  with  other  federal 
requirements  such  as  civil  rights  laws 
and  the  National  Historic  Preservation 
Act. 

VI.  Administrative  Cost  Provision  for 
State  Grantees 

A.  Administrative  Cost  Allowance. 
VOCA  allows  states  to  use  up  to  5 
percent  of  victim  assistance  grant  funds 
for  administering  the  grant  program. 


Any  portion  of  the  allowable  5  percent 
that  is  not  used  for  administrative 
purposes  must  be  used  exclusively  for 
direct  services  to  crime  victims. 
Administrative  funds  must  be  expended 
during  the  grant  award  period.  State 
grantees  are  not  required  to  match  the 
portion  of  the  grant  that  is  used  for 
administrative  purposes.  This 
administrative  cost  option  is  available  to 
the  state  grantee  but  does  not  apply  to 
VOCA  subgrantees. 

The  intent  of  this  administrative  cost 
provision  is  to  sustain  and  advance 
program  administration  in  all 
operational  areas  by  supporting 
activities  that  will  expand,  enhance,  or 
improve  the  state's  previous  level  of 
effort  in  administering  the  VOCA  victim 
assistance  grant  program  and  to  support 
activities  and  costs  that  impact  the 
delivery  and  quality  of  services  to  crime 
victims  throughout  the  state.  If  a  state 
elects  to  use  up  to  5  percent  of  the 
VOCA  assistance  grant  for 
administrative  purposes,  only  those 
costs  directly  associated  with 
administering  the  program,  enhancing 
overall  program  operations,  and 
ensuring  compliance  with  federal 
requirements  can  be  paid  with 
administrative  grant  funds.  The  state 
administrative  agency  may  charge  a 
federally  approved  indirect  cost  rate  to 
this  grant,  but  this  cost  is  capped  by  the 
limits  of  these  5  percent  administrative 
funds. 

State  grantees  must  certify  that  VOCA 
administrative  funds  will  not  be  used  to 
supplant  state  or  local  funds,  but 
instead  will  be  used  to  increase  the 
amount  of  funds  available  for 
administering  the  program.  For  the 
purpose  of  establishing  a  baseline  level 
of  effort,  states  must  maintain 
documentation  of  state  funding  for 
administration  of  the  program  prior  to 
the  state's  use  of  VOCA  administrative 
grant  funds.  State  grantees  will  not  be  in 
violation  of  the  nonsupplantation  clause 
if  there  is  a  decrease  in  the  state's 
previous  financial  conunitment  toward 
the  administration  of  the  VOCA  grant 
programs  in  the  following  situations:  (1) 
Serious  loss  of  state  revenue  resulting  in 
across-the-board  budget  restrictions,  or 
(2)  decrease  in  the  number  of  state- 
supported  staff  positions  used  to  meet 
the  state's  maintenance  of  effort  in 
administering  the  VOCA  grant 
programs.  States  using  administrative 
funds  must  notify  OVC  if  there  is  a 
decrease  in  the  amoimt  of  the  state's 
prior  year's  financial  commitment  to  the 
cost  of  administering  the  VOCA 
program. 

Only  staff  activities  directly  related  to 
victim  assistance  grant  program 
functions  can  be  funded  with  VOCA 


administrative  funds.  Similarly,  any 
equipment  purchases  or  other 
expenditures  charged  to  the  VOCA 
administrative  funds  can  be  charged 
only  in  proportion  to  the  percentage  of 
time  they  are  used  for  the  VOCA  victim 
assistance  grant  program. 

B.  Allowable  Costs.  Below  are 
examples  of  state  grantee  activities  that 
directly  relate  to  managing  the  VOCA 
grant  and  impact  the  delivery  and 
quality  of  services  to  crime  victims. 
These  activities  can  be  supported  only 
with  administrative  funds: 

1.  Salaries  and  Benefits.  Salaries  and 
benefits  for  grantee  staff  and  consultants 
to  administer  and  manage  the  financial 
and  programmatic  aspects  of  VOCA. 
Administrative  grant  funds  can  only 
support  that  portion  of  the  staffs  time 
that  is  devoted  to  the  VOCA  assistance 
program.  If  staff  performs  other 
functions,  the  proportion  of  time 
worked  on  the  VOCA  assistance 
program  must  be  documented  at 
reasonable  intervals  using  a  reasonable 
method  such  as  time  and  attendance 
records.  The  documentation  must 
provide  a  clear  audit  trail  for  the 
expenditure  of  grant  funds. 

2.  Training  Attendance.  Attendance  of 
grantee  staff  at  technical  assistance 
meetings,  conferences,  and  training  that 
address  issues  relevant  to  state 
administration  of  victim  assistance 
programs.  This  includes  travel, 
registration  fees,  and  other  such 
expenses.  These  funds  may  also  be  used 
to  train  subgrantee  managers,  board 
members,  and  administrative  staff  on 
strategic  planning,  program 
development,  financial  management, 
evaluation,  and  other  management  and 
administrative  skills. 

3.  Monitoring  Compliance. 
Monitoring  compliance  of  VOCA 
subgrantees  with  federal  and  state 
requirements. 

4.  Technology.  Technology  to  include 
the  study,  design,  and  implementation 
of  grants  management  systems,  Web 
page  construction  and  maintenance, 
victim  notification  systems,  case 
tracking  systems,  Geographic 
Information  Systems,  and  other  relevant 
automated  systems;  the  purchase  and 
maintenance  of  equipment  for  the  state 
grantee,  including  computers,  software, 
FAX  machines,  copying  machines,  and 
TTY/TDDs;  and  services  required  to 
support  technology. 

5.  Technical  Assistance  Provision. 
Technical  assistance  may  be  provided  to 
VOCA  grantees  and  subgrantees  on  the 
administration  and  management  of  the 
VOCA  grant,  including  strategic  and 
financial  plaiming,  program 
development,  financial  management, 
evaluation,  public  awareness  and 


outreach,  human  resources' 
management,  and  board  development. 
Technical  assistance  may  be  provided  to 
current  and  potential  subgrantees  and 
others  who  provide  or  seek  to  provide 
services  to  crime  victims.  Technical 
assistance  may  also  be  provided  to 
promote  innovative  approaches  to 
serving  crime  victims. 

6.  Membership.  Memberships  in 
crime  victims  organizations  and  the 
purchase  of  victim-related  materials 
such  as  curricula,  literature,  and 
protocols.  Memberships  in 
organizations  that  support  the 
management  and  administration  of  the 
VOCA  victim  assistance  grant  program 
are  also  allowable. 

7.  Program  Evaluation.  Surveys  or 
studies  that  inform  on  the  impact  or 
outcome  of  services  received  by  crime 
victims. 

8.  Prorated  Audit  Costs.  Prorated 
program  audit  costs  for  the  victim 
assistance  program. 

9.  Indirect  Costs.  Indirect  costs  at  a 
federally  approved  rate  that  does  not 
exceed  the  5  percent  administrative  cost 
allowance  when  applied. 

10.  Strategic  Planning.  Development 
of  strategic  plans,  both  service  and 
financial,  including  the  conduct  of 
surveys  and  needs  assessments. 

11.  Coordination  and  Collaboration 
Efforts.  Coordination  and  collaboration 
efforts  made  on  behalf  of  crime  victims 
with  appropriate  groups  such  as 
criminal  justice,  victim  advocacy, 
himian  services,  financial  assistance 
(including  crime  victim  compensation), 
OJP  buj«aus  and  offices,  and  other 
appropriate  federal,  state,  and  local 
agencies  and  organizations. 

12.  Publications.  Purchasing,  printing, 
and  developing  training  materials, 
victim  services  directories,  brochures, 
and  other  relevant  publications. 

13.  System  Improvement.  State  level 
activities  that  support  the  development 
and  operation  of  coordinated, 
comprehensive  responses  to  crime 
victims.  This  includes  involvement  on 
task  forces  and  other  committees 
examining  issues  affecting  crime 
victims,  protocol  development  for 
criminal  crisis  responses,  participation 
in  demonstration  projects  designed  to 
improve  responses  to  crime  victims,  and 
efforts  to  assure  that  victims'  assistance 
programming  is  coordinated  with  victim 
compensation  programs. 

14.  Reporting.  State  activities 
necessary  to  meet  federal  and  state 
reporting  requirements  concerning  the 
VOCA  victim  assistance  grant  program 
are  allowable. 

C.  Requirement  to  Notify  OVC  of  Use 
of  Administrative  Funds.  Prior  to 
charging  or  incurring  any  costs  against 
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this  provision,  state  grantees  are 
required  to  notify  OVC  of  their  decision 
to  use  administrative  funds  and  the 
amount  of  the  total  grant  that  is  to  be 
used.  State  grantees  may  notify  OVC 
when  the  decision  is  made  to  exercise 
this  option  or  at  the  time  the 
Application  for  Federal  Assistance, 
SF424,  is  submitted. 

A  state  may  modify  projections 
provided  in  the  grant  application  by 
notifying  OVC  of  the  revised  amount  of 
the  total  grant  that  will  be  used  as 
administrative  funds.  Failure  to  notify 
OVC  of  adjustments  may  prevent  the 
state  from  meeting  its  obligation  to 
reconcile  its  Statewide  Report  with  its 
Final  Financial  Status  Report  (SF269A). 

Vn.  State  Grantee  Training  Funds 

A.  Three  Provisions  for  Paying  for 
Training.  Under  the  Proposed  Revised 
Program  Guidelines,  state  grantees  may 
pay  for  training  in  three  ways:  (1) 
Through  the  state  administrative  cost 
allowance  to  cover  training  for  state 
grantee  staff  and  managers  and 
administrators  of  subgrantee 
organizations  found  in  section  VLB. 2.; 
(2)  through  a  5%  allowance  in  a  Bscal 
year  award  as  described  below;  and  (3) 
through  training  allowances  for  direct 
services  and  multidisciplinary  staff  in 
subgrantee  awards  as  described  under 
section  IX.B.4. 

B.  Five  Percent  Training  Allowances. 
1.  State  grantees  may  retain  up  to  5 
percent  of  the  grant  to  provide  statewide 
or  regional  training  of  victim  services 
staff,  allied  professionals,  criminal 
justice  officials,  public  assistance 
officials,  health  and  social  services 
providers,  and  other  allied  organizations 
and  professions  about  victimization 
issues,  needs,  and  resources.  The 
purpose  for  this  training  allowance  is  to 
assure  that  victim  service  providers 
receive  needed  training  to  provide 
appropriate,  comprehensive,  and  quality 
services.  Use  of  these  funds  is 
permissible  for  state  victim  assistance 
training  academies. 

2.  Match.  VOCA  funds  used  for 
training  by  the  state  grantee  requires  no 
match. 

3.  Crime  Victim  Compensation.  In 
order  to  assist  subgrantees  in  meeting 
the  requirement  that  they  assist  victims 
in  applying  for  compensation,  state 
grantees  may  choose  to  award  a  portion 
of  their  training  funds  to  the  VOCA 
crime  victims  compensation  program  to 
conduct  training  for  VOCA  subgrantees. 

4.  Time  Period.  Each  training  activity 
must  occur  within  the  grant  period. 

5.  Nonsupplantation.  VOCA  grant 
funds  caimot  be  used  to  supplant  the 
cost  of  existing  state  administrative  staff 
or  related  state  training  efforts. 


6.  Statement  of  Intent  to  OVC.  State 
grantees  that  choose  to  use  a  portion  or 
all  of  its  5%  training  allowance  must 
submit  a  statement  to  OVC  reporting  the 
amount  of  the  total  grant  that  will  be 
used  to  pay  for  training.  A  state  grantee 
may  modify  projections  by  notifying 
OVC  of  the  revised  amount  of  the  total 
grant  that  will  be  used  for  training. 
Failure  to  notify  OVC  of  adjustments 
may  prevent  the  state  from  meeting  its 
obligation  to  reconcile  its  Statewide 
Report  with  its  Final  Financial  Status 
Report  (SF269A). 

Vni.  Subgrantee  Program  Requirements 

A.  Subgrantee  Organization  Eligibility 
Requirements.  Subgrantees  must  use 
VOCA  victim  assistance  funds  only  to 
provide  direct  services.  Certain  training 
and  administrative  costs  may  also  be 
allowed  by  the  state  grantee  as  provided 
for  under  Sections  IX.B.5.  and  DC.C. 
Each  subgrantee  organization  must  meet 
the  following  requirements: 

1 .  Public  or  Nonprofit  Organization. 
Subgrantees  must  be  operated  by  a 
public  or  nonprofit  organization,  or  a 
combination  of  such  organizations,  and 
provide  services  to  crime  victims. 

2.  Record  of  Effective  Services. 
Subgrantees  must  demonstrate  a  record 
of  providing  effective  services  to  crime 
victims.  This  includes  having  the 
support  and  approval  of  its  services  by 
the  conununity.  a  history  of  providing 
direct  services  in  a  cost-effective 
manner,  and  financial  support  from 
sources  other  than  VOCA. 

3.  New  Programs.  Programs  that  have 
not  yet  had  a  history  of  providing 
effective  services  to  victims  of  crime 
must  demonstrate  that  they  have 
substantial  financial  resources  in  order 
to  be  considered  for  VOCA  victim 
assistance  funding.  "Substantial 
financial  resources"  mean  that,  if  a 
VOCA  grant  were  to  be  awarded,  at  least 
35%  of  the  program's  funding  must 
come  from  non-VOCA  sources.  Support 
from  other  federal  funding  programs 
may  be  used  to  demonstrate  substantial 
financial  resources,  but  federal  funds 
cannot  be  used  as  match  for  a  VOCA 
subgrantee  project,  except  as  specified 
in  the  OJP  Financial  Guide,  effective 
edition.  If  the  35%  in  substantial 
financial  resources  is  non-federal  or 
meets  the  exceptions  in  the  OJP 
Financial  Guide,  effective  edition,  a 
portion  of  these  funds  can  be  used  as 
match. 

4.  Project  Match  Requirements.  New 
and  existing  VOCA  victim  assistance 
subgrantees  must  match  20  percent 
(cash  or  in-kind)  of  the  total  cost  of  each 
VOCA  project,  and  the  match  must  be 
derived  from  non-federal  sources, 
except  as  provided  in  the  OfP  Financial 


Guide,  effective  edition.  All  funds 
designated  as  match  are  restricted  to  the 
same  uses  as  the  VOCA  victim 
assistance  funds  and  must  be  expended 
within  the  grant  period.  Any  deviation 
from  this  policy  must  be  approved  by 
OVC  and  the  OJP  Office  of  the 
Comptroller  in  writing. 

a.  Exceptions  to  the  20  Percent  Match. 
Lower  match  requirements  must  be 
allowed  for: 

(1)  Indian  Tribes  and  Tribal 
Organizations.  The  match  for 
subgrantees  that  are  Indian  tribes  or 
organizations  located  on  reservations 
are  5  percent  (cash  or  in-kind)  of  the 
total  VOCA  project.  Reduced  match  is 
allowed  because  many  tribes  have 
meager  financial  resources  and 
American  Indians  experience  high  rates 
of  crime.  This  reduced  match  is  allowed 
to  help  tribes  access  VOCA  victim 
assistance  funds. 

(2)  Territories  and  Possessions  of  the 
U.S.  Other  territories  and  possessions  of 
the  United  States,  except  for  the 
Commonwealth  of  Puerto  Rico,  are  not 
required  to  match  VOCA  funds.  (48 
U.S.C.  1469a(d)) 

b.  Sources  of  Match. 

(1)  Volimteers.  The  value  placed  on 
volunteer  services  must  be  consistent 
with  the  rate  of  compensation  paid  for 
similar  work  in  the  subgrantee's 
organization.  If  the  required  skills  are 
not  found  in  the  subgrantee's 
organization,  the  rate  of  compensation 
must  be  consistent  with  the  labor 
market.  Fringe  benefits  may  be  included 
in  the  valuation. 

(2)  Equipment.  The  value  placed  on 
loaned  or  donated  equipment  may  not 
exceed  its  fair  rental  value. 

(3)  Space.  The  value  of  donated  space 
may  not  exceed  the  fair  rental  value  of 
comparable  space  as  established  by  an 
independent  appraisal  of  comparable 
space  and  facilities  in  a  privately  owned 
building  in  the  same  locality. 

c.  Recordkeeping.  A  VOCA  subgrantee 
must  maintain  records  that  clearly  show 
the  source,  the  amount,  and  the  period 
for  which  the  match  was  allocated.  The 
basis  for  determining  the  value  of 
personal  services,  materials,  equipment, 
and  space  must  be  documented. 
Volunteer  services  must  be  docimiented 
by  the  same  methods  used  by  the 
subgrantee  for  its  paid  employees. 

5.  Volunteers.  Subgrantee 
organizations  must  use  volunteers 
unless  the  state  grantee  determines  there 
is  a  compelling  reason  to  waive  this 
requirement.  A  compelling  reason  may 
include  but  is  not  limited  to  a  statutory 
or  contractual  provision  concerning 
liability  or  confidentiality  of  coimselor/ 
victim  information  and  communication. 
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which  bars  using  volimteers  for  certain 
positions. 

6.  Promotion  of  Community  Efforts  to 
Aid  Crime  Victims.  Within  the 
conununity,  subgrantees  must  promote 
coordinated  public  and  private  efforts  to 
aid  crime  victims.  Coordination  and 
collaboration  may  include,  but  is  not 
limited  to,  serving  on  federal,  state, 
local,  or  Indian  tribe  task  forces,  work 
groups,  committees,  commissions  or 
coalitions,  to  develop  written 
agreements  and  protocols  and  to  oversee 
and  recommend  improvements  to 
community  responses  to  crime  victims. 

7.  Assistance  to  Victims  in  Applying 
for  Compensation.  Such  assistance  may 
include  identifying  and  notifying  crime 
victims  of  the  availability  of 
compensation,  assisting  them  with 
application  forms  and  procedures, 
obtaining  necessary  documentation, 
monitoring  claim  status,  and 
intervening  on  behalf  of  the  victim  with 
the  crime  victims  compensation 
program. 

8.  Compliance  With  Federal  Rules 
Regulating  Grants.  Subgrantees  must 
comply  with  the  applicable  provisions 
of  VOCA,  the  Final  Program  Guidelines, 
and  the  requirements  of  the  OJP 
Financial  Guide,  effective  edition, 
which  include  maintaining  appropriate 
programmatic  and  financial  records  that 
fully  disclose  the  amount  and 
disposition  of  VOCA  funds  received. 
This  includes  financial  dociimentation 
for  disbursements,  program  income, 
daily  time  and  attendance  records 
specifying  time  devoted  to  allowable 
VOCA  victim  services,  maintaining  case 
files,  the  portion  of  the  project 
supported  by  other  sources  of  revenue, 
job  descriptions,  contracts  for  services, 
and  other  records  that  facilitate  an 
effective  audit. 

9.  Non  Discrimination.  VOCA 
requires  that  no  person  shall  on  the 
groimd  of  race,  color,  religion,  national 
origin,  disability,  or  sex  be  excluded 
from  participation  in,  denied  the 
benefits  of,  subjected  to  discrimination 
under,  or  denied  employment  in 
connection  with,  any  undertaking 
funded  in  whole  or  in  part  with  sums 
made  available  imder  VOCA  victim 
assistance.  In  addition,  subgrantees 
cannot  discriminate  against  victims 
because  they  disagree  with  the  way  the 
State  is  prosecuting  the  criminal  case. 

10.  Federal  Crime  Victims. 
Subgrantees  must  provide  services  to 
victims  of  federal  and  tribal  crimes  on 
the  same  basis  as  victims  of  state  and 
local  crimes. 

11.  Compliance  with  State  Criteria. 
Subgrantees  must  abide  by  any 
additional  eligibility  or  service  criteria 
established  by  the  state  grantee. 


including  licensing  or  credentialing 
requirements  and  submitting  statistical 
and  programmatic  information  on  the 
use  and  impact  of  VOCA  funds. 

12.  Fees  for  Service  and  Program 
Income.  OVC  discourages  but  does  not 
prohibit  the  charging  of  fees  for  services 
by  subgrantees  and  thus  the  generation 
of  program  income  under  the  VOCA 
victim  assistance  grant  program.  This 
discouragement  results  from  the  history 
of  VOCA  which  expected  that  services 
would  be  available  to  all  crime  victims 
free  of  charge  regardless  of  their  ability 
to  pay  or  of  the  availability  of  insurance 
or  other  third-party  payment  resources. 
Crime  victims  suffer  tremendous 
emotional,  physical,  and  financial 
losses.  It  was  never  the  intent  of 
Congress  to  exacerbate  the  impact  of  the 
crime  by  asking  victims  to  pay  for 
services. 

Fees  cannot  be  charged  for  basic 
victim  services  such  as  crisis 
intervention;  accompaniment  to 
hospitals  for  medical  examinations; 
safety  planning;  personal  advocacy  and 
case  management;  criminal  justice 
system  advocacy;  accompaniment  to 
couirt  and  other  criminal  justice 
meetings  and  events;  notification  of 
events  in  the  victim's  case;  interpreters; 
forensic  medical  evidence  collection 
examinations;  and  forensic  interviews. 
For  other  allowable  costs  in  a  VOCA 
funded  project,  when  the  VOCA  grantee 
has  limited  VOCA  victim  assistance  and 
other  victim  services  funding  available, 
and  determines  that  if  a  subgrantee  is 
allowed  to  charge  fees,  that  a  larger 
group  of  victims  would  receive  services 
or  that  services  could  be  enhanced,  the 
VOCA  grantee  may  consider  a 
subgrantee's  request  to  charge  fees  and 
so  generate  program  income.  A 
subgrantee  must  obtain  the  approval  of 
the  VOCA  grantee  before  charging  fees 
to  any  crime  victim  under  a  VOCA 
victim  assistance  funded  project. 

Before  approving  the  charging  of  fees 
by  a  subgrantee  from  a  victim's  health 
insurance  or  other  third  party  coverage, 
or  from  the  victim  directly,  the  state 
grantee  must  examine  the  impact  on 
victim  access  to  services,  including 
whether  victims  would  decline  services 
if  this  practice  would  require  payments 
or  use  of  benefits  that  apply  not  only  to 
the  victim  but  also  to  the  victim's 
family.  The  state  grantee  must  also 
consider  the  impact  on  privacy  if  the 
insurance  plan  or  other  third  party 
payment  is  tied  to  employment  and 
result  in  the  employer's  learning  of  the 
victimization  or  mental  health  treatment 
needs  of  the  victim.  Victims  must  be 
notified  in  advance  of  any  release  of  any 
individually  identifiable  information  to 
a  third  party  payer.  Ultimately,  the 


VOCA  grantee  must  prioritize  access  to 
services  by  crime  victims  over  the 
ability  of  subgrantees  to  charge  fees. 
In  considering  whether  to  allow  a 
subgrantee  to  charge  victims  a  fee  for 
services,  the  grantee  must  assure  the 
capability  of  the  state  grantee  and  the 
subgrantee  to  track  program  income  in 
accordance  with  federal  financial 
accounting  requirements.  (See  the  OfP 
Financial  Guide,  effective  edition.)  OVC 
strongly  recommends  that  the  grantee 
consult  state  accounting  personnel 
when  considering  a  request  to  charge 
fees,  in  order  to  assure  that  the  tracking 
system  would  withstand  an  audit.  The 
subgrantee  must  use  generated  program 
income  only  for  direct  services  in 
furtherance  of  the  goals  of  the  VOCA 
funded  project. 

13.  Client-Counselor  Confidentiality. 
The  state  grantee  and  subgrantee  must 
maintain  confidentiality  of  client- 
counselor/service  provider  information, 
as  required  by  state  and  federal  law. 

14.  Research  Confidentiality-  Except 
as  otherwise  provided  by  federal  law. 
any  research  and  statistical  information 
that  is  identifiable  to  any  private  person 
may  only  be  used  for  the  purpose  for 
which  it  was  obtained  under  VOCA. 
This  information,  and  any  copy  of  this 
information,  is  immune  from  legal 
process  and  shall  not,  without  the 
consent  of  the  private  person  furnishing 
the  information,  be  admitted  as 
evidence  or  used  for  any  purpose  in  any 
action,  suit,  or  other  judicial,  legislative, 
or  administrative  proceeding.  This  is 
particularly  important  for  victim 
services  agencies  that  plan  to  develop 
and  maintain  victim  databases 
containing  specific,  identifiable  victim 
information. 

This  provision  is  intended,  among 
other  things,  to  ensure  the 
confidentiality  of  information  provided 
by  crime  victims  to  counselors  working 
for  victim  services  programs  receiving 
VOCA  funds.  There  is  nothing  in  VOCA 
or  its  legislative  history  to  indicate  that 
Congress  intended  to  override  or  repeal 
a  state's  existing  law  governing  the 
disclosure  of  information,  which  is 
supportive  of  VOCA's  fundamental  goal 
of  helping  crime  victims.  For  example, 
this  provision  would  not  override  or 
repeal  a  state's  existing  law  pertaining 
to  the  mandatory  reporting  of  suspected 
child  abuse.  See  Pennhurst  School  and 
Hospital  V.  Halderman,  et  al..  451  U.S. 
1  (1981). 

In  addition,  this  confidentiality 
provision  should  not  be  interpreted  to 
thwart  the  legitimate  informational 
needs  of  public  agencies.  For  example, 
this  provision  does  not  prohibit  a 
domestic  violence  shelter  from 
acknowledging,  in  response  to  an 


Federal  Register /Vol.  67.  No.  170/Tuesday,  September  3,  2002 /Notices 


56455 


56454 


Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Notices 


inquiry  by  a  law  enforcement  agency 
conducting  a  missing  person 
investigation,  that  the  person  is  safe  in 
the  shelter.  Similarly,  this  provision 
does  not  prohibit  access  to  a  victim 
service  project  by  a  federal  or  state 
agency  seeking  to  determine  whether 
federal  and  state  funds  are  being  used  in 
accordance  with  funding  agreements. 

B.  Eligible  Subgrantee  Organizations. 
State  grantees  must  award  subgrants  to 
organizations  that  meet  VOCA  eligibility 
requirements.  The  subgrantee 
organization  must  be  operated  by  a 
public  agency  or  nonprofit  organization, 
or  a  combination  of  such  agencies  or 
organizations.  All  of  these  requirements 
must  be  met  if  the  state  grantee  retains 
funds  for  its  own  direct  services. 
Eligible  organizations  include,  but  are 
not  limited  to: 

1 .  Organizations  Whose  Sole  Mission 
Is  To  Provide  Services  to  Crime  Victims. 
These  organizations  include,  but  are  not 
limited  to,  sexual  assault,  domestic 
violence,  and  child  abuse  programs, 
programs  that  serve  survivors  of 
homicide  victims  or  drunk  driving 
crashes,  comprehensive  victim  services 
programs,  and  victim  rights  compliance 
programs. 

2.  Other  Organizations  That  Serve 
Victims  of  Crime.  These  include,  but  are 
not  limited  to,  guardians  ad  litem 
programs,  outpatient  mental  health 
treatment  programs,  child  guidance 
centers,  social  services  agencies,  public 
housing  authorities,  schools,  and  pro 
bono  legal  aid  organizations. 

3.  Criminal  Justice  Agencies.  Criminal 
justice  organizations,  including  law 
enforcement,  prosecutors'  offices, 
coiuls,  corrections  departments,  and 
probation  and  paroling  authorities,  are 
eligible  to  receive  VOCA  funds,  but 
these  funds  may  be  used  only  to  provide 
crime  victim  services  that  exceed  a 
criminal  justice  agency's  or  official's 
normal  duties.  See  sections  IX.A.5  and 
IX.D.4.  for  allowable  and  unallowable 
costs. 

4.  Religiously  Affiliated 
Organizations.  Religiously  affiliated 
organizations  that  receive  VOCA  funds 
cannot  limit  emplojmient  or  access  to 
services  on  the  basis  of  religious 
affiliation  and  must  offer  and  provide 
services  to  all  crime  victims  regardless 
of  religious  affiliation. 

5.  State  Crime  Victim  Compensation 
Agencies.  Compensation  programs, 
including  both  centralized  and 
decentralized  programs,  may  receive 
VOCA  victim  assistance  funds  to  offer 
direct  services  to  crime  victims  that 
extend  beyond  the  essential  duties  of 
compensation  staff.  These  services  may 
include  crisis  intervention;  counseling; 
operating  toll-free  numbers;  and 


providing  information,  referrals,  and 
follow-up  for  crime  victims. 

6.  Hospitals  and  Emergency  Medical 
Facilities.  VOCA  funds  may  be  awarded 
to  hospital  and  emergency  medical 
facilities  to  offer  crisis  counseling,  peer 
support  groups,  and  forensic  exams. 

7.  Indian  Tribes  and  Tribal 
Organizations.  According  to  the  Bureau 
of  Justice  Statistics  Report,  1999, 
Indians  experience  the  highest  rate  of 
crime  among  aiiy  minority  ethnic  group 
of  Americans.  OVC  encourages  state 
grantees  to  fund  victims  services 
programs  on  reservations  and  in  urban 
communities  with  large  Indian 
populations. 

8.  Services  Crossing  State  Lines.  State 
grantees  may  award  VOCA  victim 
assistance  funds  to  organizations  that 
are  physically  located  in  an  adjacent 
state  when  doing  so  is  an  efficient  and 
cost-effective  way  to  provide  services  to 
victims  who  reside  in  the  awarding 
state.  When  adjacent  state  awards  are 
made,  the  amount  of  the  award  must  be 
proportional  to  the  number  of  victims  to 
be  served  by  the  adjacent  state 
organization.  OVC  recommends  those 
state  grantees  who  award  funds  to  a 
victim  service  program  enter  into  an 
interstate  agreement  with  an  adjacent 
state  to  address  provision  of  services, 
monitoring,  auditing  federal  funds, 
overseeing  compliance,  and  reporting. 
States  must  notify  OVC  at  the  time  of 
subaward  of  each  VOCA  award  made  to 
an  organization  in  another  state. 

9.  State  Grantee.  Since  the  intention 
of  the  VOCA  grant  program  is  to  support 
and  enhance  the  crime  victim  services 
provided  by  community  agencies,  state 
grantees  that  meet  the  definition  of  an 
eligible  subgrantee  organization  may 
subaward  themselves  no  more  than  10 
percent  of  their  annual  VOCA  grant 
amount. 

10.  Federal  Criminal  Justice 
Organizations:  Any  agency  of  the 
Federal  Government  that  performs  local 
law  enforcement  functions  in  and  on 
behalf  of  the  District  of  Coliunbia,  the 
Commonwealth  of  Puerto  Rico,  the 
United  States  Virgin  Islands,  or  any 
other  territory  or  possession  of  the 
United  States  may  qualify  as  an  eligible 
crime  victim  assistance  program. 

C.  Ineligible  Recipients  of  VOCA 
Victim  Assistance  Fimds.  The  following 
organizations  that  offer  services  to  crime 
victims  are  not  eligible  to  receive  VOCA 
victim  assistance  funding.  State  grantees 
are  encouraged  to  coordinate  efforts 
with  these  agencies  to  better  serve  crime 
victims.  These  organizations  include, 
but  are  not  limited  to,  the  following: 

1.  Federal  Agencies.  This  includes 
U.S.  Attorneys'  Offices  and  local  FBI 


field  offices.  (See  VIII.B.IO.  for 
exception.) 

2.  Inpatient  Medical  or  Substance 
Abuse  Treatment  Facilities.  This 
prohibition  is  for  inpatient  treatment 
including  for  the  treatment  for  medical, 
mental  or  drug  and  alcohol  conditions. 
The  only  exception  is  for  victims  on 
hold  in  a  mental  health  facility  for  a 
suicide  watch  that  is  directly  related  to 
the  crime. 

3.  For  Profit  Organizations.  VOCA 
requires  that  eligible  subgrantees  be 
either  public  or  nonprofit  organizations 
or  a  combination  of  both. 

DC.  Subgrantee  Allowable  Costs 

A.  Allowable  Costs  for  Direct 
Services.  The  foUovnng  is  a  listing  of 
services  that  are  allowable  under  victim 
assistance  grant  funds  within  a 
subgrantee  organization: 

1.  Immediate  Physical  and 
Psychological  Health  and  Safety. 
Services  that  respond  to  the  immediate 
emotional,  psychological  and  physical 
needs  (excluding  medical  care)  of  crime 
victims  are  allowable.  These  services 
include,  but  are  not  limited  to,  crisis  or 
suicide  intervention  needed  as  a  result 
of  the  crime;  accompaniment  to 
hospitals  for  medical  examinations; 
hotline  coimseling;  safety  planning; 
emergency  food,  shelter,  clothing,  and 
transportation;  short-term  in-home  care 
and  supervision  services  for  children 
and  vulnerable  adults  who  remain  in 
their  own  homes  when  the  offender  who 
is  the  caregiver  is  removed;  short-term 
(as  defined  by  the  state)  musing  home, 
advdt  foster  care,  or  group  home 
placement  for  vulnerable  adults 
(including  elder  abuse  victims)  for 
whom  no  other  safe,  short-term 
residence  is  available;  crime  scene 
cleanup;  and  window  and  lock 
replacement  or  repair. 

Emergency  replacement  of 
prescription  medicine  and  eyeglasses  or 
other  health  care  items  are  allowed 
when  the  state's  compensation  program, 
individual's  health  insurance  plan, 
Medicaid  or  other  health  care  funding 
source  cannot  provide  for  these 
expenses  within  48  hoius  of  the  crime. 
Immediate  health  and  safety  services 
also  include  emergency  legal  assistance 
such  as  filing  restraining  or  protective 
orders,  obtaining  emergency  custody 
orders,  and  obtaining  visitation  rights. 
In  addition,  legal  assistance  that  helps 
victims  assert  their  rights  in  a  criminal 
case,  including  pro  bono  legal  clinics  for 
crime  victims  is  allowable.  Not 
allowable  are  non-emergency  legal 
expenses  such  as  divorce  proceedings, 
child  custody  proceedings,  or  civil 
action  to  obtain  restitution. 
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2.  Personal  Advocacy  and  Case 
Management.  These  services  include 
working  with  a  victim  to  assess  the 
impact  of  the  crime;  identify  needs; 
develop  a  plan  of  services;  identify 
resources;  and  provide  information, 
referrals,  advocacy,  and  follow-up 
contact  for  continued  services,  as 
needed.  The  purpose  of  these  services  is 
to  assist  victims  of  crime  in 
imderstanding  the  dynamics  of 
victimization  and  in  stabilizing  their 
lives  after  a  victimization.  These 
services  are  particularly  required  when 
multiple  organizations  are  involved  in 
serving  a  victim  and  family.  For 
example,  an  advocate  working  with 
siuvivors  of  a  homicide  victim  may 
assist  the  family  in  notifying  other 
family  members,  counsel  the  family  on 
interacting  with  the  media,  link  them 
with  a  peer  support  organization,  obtain 
crisis  mental  health  assistance,  connect 
them  with  criminal  justice  officials,  and 
intercede  for  them  with  creditors, 
service  providers,  and  employers. 
Another  example  would  be  a  child 
advocate  in  a  child  advocacy  center  who 
works  with  a  family  while  serving  as 
liaison  with  law  enforcement, 
prosecution,  and  child  protective 
services;  makes  referrals  and  assists  in 
applying  for  crime  victim 
compensation;  and  helps  the  family  in 
accessing  child  development  services 
and  mental  health  treatment. 

3.  Mental  Health  Counseling  and 
Care.  Mental  health  coimseling  and  care 
must  be  provided  by  a  person  who 
meets  state  standards  to  provide  these 
services. 

4.  Peer  Support.  Activities  that 
provide  opportunities  for  victims  to 
meet  others  with  similar  crime  victim 
experiences  that  provide  self-help, 
information,  and  peer  and  social 
support  in  order  to  assist  victims  in 
receiving  understanding  and  comfort 
and  in  adapting  their  lives  after  a  crime. 

5.  Assistance  in  Criminal  Justice 
Proceedings.  Services  and  costs  that 
help  victims  participate  in  the  criminal 
justice  system  include  advocacy  on 
behalf  of  crime  victims;  accompaniment 
to  criminal  justice  offices  and  court; 
transportation,  meals,  and  lodging  to 
allow  victims  who  are  not  witnesses  to 
participate  in  the  criminal  justice 
system;  interpreters  for  victims  who  are 
deaf  or  hard  of  hearings  or  vrith  limited 
English  proficiency  when  they  are  not 
witnesses;  child  care  and  respite  care  to 
enable  a  victim  who  is  a  caregiver  to 
attend  criminal  justice  activities  related 
to  the  case;  notification  to  victims 
regarding  trial  dates,  case  disposition, 
incarceration,  and  parole  hearings; 
assistance  with  victim  impact 
statements;  and  assistance  in  recovering 


property  that  was  retained  as  evidence. 
State  grantees  may  also  fund  projects 
devoted  to  restitution  advocacy  on 
behalf  of  crime  victims.  (See  section 
IX.D.4.  for  imallowable  criminal  justice 
costs) 

6.  Forensic  Medical  Evidence 
Collection  Examinations.  Forensic 
examinations  are  allowable  costs  for 
adult  and  child  victims  to  the  extent 
that  other  funding  soiuces  such  as  state 
appropriations  are  insufficient.  These 
costs  may  Wcovered,  if  (1)  the 
examination  meets  standards 
established  by  the  state;  and  (2) 
appropriate  crisis  counseling  and/or 
other  types  of  victim  services  are  offered 
to  the  victim  in  conjunction  with  the 
examination. 

7.  Forensic  Interviews.  Forensic 
interviews  are  the  responsibility  of  the 
criminal  justice  system  and  VOCA 
victim  assistance  funds  cannot  be  used 
to  supplant  other  state  and  local  public 
funding  including  criminal  justice 
funding.  VOCA  funding  may  only  be 
used  for  forensic  interviews  of  children 
and  vulnerable  adults  when  (1)  results 
of  the  interview  will  be  used  not  only 
for  law  enforcement  and  prosecution 
purposes  but  also  for  social  services, 
personal  advocacy,  case  management, 
and  mental  health  purposes;  (2) 
interviews  are  conducted  in  the  context 
of  a  multidisciplinary  investigation  and 
diagnostic  team  or  in  a  specialized 
setting  such  as  a  child  advocacy  center, 
(3)  the  interviewer  is  trained  to  conduct 
forensic  interviews  appropriate  to  the 
developmental  age  and  abilities  of 
children  or  the  developmental, 
cognitive,  and  physical  or 
commimication  disabilities  presented 
by  adults,  and  (4)  the  subgrantee  is  not 
a  prosecution  or  law  enforcement 
organization. 

Forensic  interviews  for  adults  with 
disabilities  who  do  not  come  imder  the 
definition  of  vulnerable  adult  are  also 
the  responsibility  of  the  criminal  justice 
system.  However,  if  the  state  VOCA 
administrator  believes  that  persons  with 
disabilities  will  have  diminished  access 
to  the  criminal  justice  system  without 
the  expertise  of  professionals  with  the 
knowledge  and  skill  to  work  with 
persons  who  present  with 
developmental,  cognitive,  physical  or 
communication  disabilities,  the  VOCA 
administrator  may  authorize  uSe  of 
VOCA  victim  assistance  funds  to  assure 
that  the  expertise  is  available  to  assist 
the  victim  in  a  forensic  interview. 

8.  Victim-Offender  Meetings.  State 
grantees  may  fund  activities  involving 
victim-offender  meetings  between  the 
victim  and  the  offender  who  perpetrated 
the  crime  against  the  victim.  In  allowing 
funds  for  these  activities,  at  a  minimum. 


grantees  must  consider  (a)  the  safety  and 
security  of  the  victim;  (b)  the  benefit  or     • 
therapeutic  value  to  the  victim;  (c)  the 
procedures  for  ensuring  that 
participation  of  the  victim  and  offender 
are  voluntary  and  that  everyone 
understands  the  natiue  of  any  meeting 
or  other  activity,  (d)  the  provision  of 
appropriate  support  and 
accompaniment  for  the  victim,  (e) 
appropriate  debriefing  opportunities  for 
the  victim  after  a  meeting,  (f)  the 
credentials  of  the  facilitators,  and  (g)  the 
opportunity  for  a  crime  victim  to 
withdraw  from  the  process  at  any  time. 
The  state  grantee  must  assure  that  the 
project  allows  no  contact  with  the 
victim  or  victim's  family  verbally  or  in 
writing  that  could  be  construed  as 
soliciting,  recommending,  or 
encoiuaging  participation  in  these 
activities.  VC5CA  assistance  fimds 
cannot  be  used  for  victim-offender 
meetings  that  serve  to  replace  criminal 
justice  proceedings  and  offender  based 
restorative  justice  programs.  For  face  to 
face  meetings  with  offenders,  VOCA 
victim  assistance  funds  may  only  be 
used  for  the  proportionate  cost  of 
activities  that  are  related  to  the  victim's 
involvement. 

9.  Transportation.  Transportation  for 
victims  to  receive  services  or  participate 
in  criminal  justice  proceedings. 

10.  Public  Presentations.  VOCA  funds 
may  be  used  to  support  public 
awareness  and  education  presentations 
that  are  made  in  schools,  community 
centers,  and  other  public  forums,  and 
that  are  designed  to  identify  crime 
victims  and  provide  or  refer  them  to 
needed  services.  Costs  ^elated  to  these 
activities  include  presentation 
materials,  brochures,  newspaper 
notices,  and  public  service 
announcements. 

B.  Allowable  Subgrantee  Support 
Costs.  Costs  which  support  the 
provision  of  quality,  appropriate,  and 
comprehensive  services  to  crime 
victims,  are  allowable.  These  include; 

1.  Personnel  Costs. 

a.  Direct  Services  Staff.  These  costs 
are  directly  related  to  providing  direct 
services  and  include  staff  salaries,  fringe 
benefits,  malpractice  insurance  and  the 
cost  of  advertising  to  recruit  VOCA- 
funded  personnel  and  volunteers. 

b.  Supervision  of  Direct  Service 
Providers.  State  grantees  may  provide 
VOCA  funds  for  supervision  of  direct 
service  providers  in  a  VOCA  funded 
project. 

2.  Multisystem.  Interagency, 
Multidisciplinary  Response  to  Crime 
Victims.  VOCA  funds  may  be  used  for 
activities  that  support  the  development 
and  functioning  of  coordinated  and 
comprehensive  responses  to  crime 
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victims  by  direct  service  providers  with 
'  allied  professionals  and  the  criminal 
justice  system.  Direct  service  examples 
are  serving  on  child  abuse  and 
vulnerable  adult  multidisciplinary 
investigation  and  treatment  teams,  and 
coordinating  with  federal  agencies  to 
provide  services  to  victims  of  federal 
crimes. 

Allowable  costs  that  further 
coordination  and  collaboration  by  a 
subgrantee  may  include  participation  by 
direct  service  providers,  directors, 
administrators  and  board  members  on 
statewide  or  other  task  forces,  work 
groups,  and  committees  to  develop 
protocols,  interagency  and  other 
working  agreements,  and  to  oversee  and 
make  changes  that  improve  state  and 
commimity  responses  to  crime  victims. 
These  activities  do  not  include  lobbying 
and  administrative  advocacy  which  is 
unallowable.  These  activities  also  do 
not  allow  for  funding  statewide 
coordinators  for  victim  notification 
systems,  crisis  response  teams,  and 
other  such  coordinators  who  do  not 
provide  direct  services. 

3.  Contracts  for  Professional  Services. 
Subgrantees  may  only  use  VOCA  funds 
to  contract  for  specialized  professional 
services  that  are  not  available  within  the 
organization.  Examples  of  such  services 
include  psychological  or  psychiatric 
consultation;  legal  consultation  for 
victim  advocates  who  assist  victims  in 
using  appropriate  legal  avenues  to 
alleviate  danger  and  in  exercising  their 
rights;  and  interpreters  for  victims  who 
are  deaf  or  hard  of  hearing  or  with 
limited  English  proficiency.  Subgrantees 
are  prohibited  from  using  a  majority  of 
VOCA  funds  for  contracted  services 
which  contain  administrative,  overhead, 
and  other  indirect  costs  in  the  hourly  or 
daily  rate. 

4.  Skills  Training  for  Staff.  Others 
Who  Work  With  Crime  Victims,  and 
Administrators  and  Managers.  VOCA 
funds  designated  for  training  must  be 
used  to  develop  the  skills  of  paid  staff 
and  volunteers  who  are  direct  services 
providers.  These  funds  may  be  used  to 
train  non-VOCA-funded  service 
providers  and  criminal  justice  officials 
only  when  the  training  promotes  a 
multisystem,  interagency,  and 
multidisciplinary  response  to  crime 
victims.  An  example  would  be  joint 
training  of  members  of  a  child  abuse 
multidisciplinary  investigation  and 
treatment  team,  which  may  include  a 
child  advocate,  a  child  protective 
services  worker,  a  law  enforcement 
officer,  a  prosecutor  and  a  pediatrician. 
VOCA  funds  may  be  used  to  pay  for 
manuals,  books,  video  conferencing, 
and  other  materials  and  training 
methods.  At  the  discretion  of  the  VOCA 


grantee,  VOCA  direct  services  funds 
may  also  be  used  for  subgrantee  training 
on  program  administration  and 
management. 

5.  Training-Related  Travel.  VOCA 
funds  can  support  costs  such  as  travel, 
meals,  lodging,  and  registration  fees  for 
VOCA  and  non-VOCA-funded  direct 
service  staff  in  a  VOCA  subgrantee 
organization.  VOCA  funds  can  support 
these  expenses  for  other  service 
providers  and  criminal  justice  officials 
only  when  the  training  promotes  a 
multisystem,  interagency, 
multidisciplinary  response  to  crime 
victims.  These  expenses  may  be  funded 
for  training  in-state,  regionally,  and 
nationally. 

C.  Subgrantee  Administrative  Costs. 
The  following  costs  are  necessary  and 
essential  to  providing  direct  services 
and  so  the  state  grantee  may  allow  use 
of  VOCA  victim  assistance  direct  service 
funds  for  these  purposes. 

1.  Office  Costs.  Office  costs  that  are 
necessary  and  essential  to  providing 
direct  services  are  allowable.  These 
costs  include  the  prorated  costs  of  rent; 
telephones,  computers,  and  other 
technologies;  utilities;  and  local  travel 
expenses  for  service  providers.  This  also 
includes  required  minor  building 
adaptations  needed  to  meet  standards  of 
the  Americans  with  Disabilities  Act  or 
the  National  Historic  Preservation  Act. 
An  example  would  be  the  cost  of 
building  an  access  ramp  that  is 
necessary  to  provide  services  to  persons 
with  physical  disabilities.  (See  the  OJP 
Financial  Manual  for  policy  on 
"Prociu'ement  Under  Awards  of  Federal 
Assistance"  when  considering  allowing 
use  of  VOCA  funds  for  minor  building 
alterations.) 

2.  Equipment  and  Furniture.  VOCA 
funds  may  be  used  to  purchase  furniture 
and  equipment  that  facilitate  the 
delivery  of  direct  services  to  crime 
victims.  Examples  of  allowable  costs  are 
telephones;  Braille  and  TTY/TDD 
equipment;  personal  computers  and 
printers;  beepers;  video  cameras  and 
recorders  for  documenting  and 
reviewing  interviews  with  children; 
two-way  mirrors;  colposcopes;  and 
equipment  and  furniture  for  shelters, 
work  spaces,  victim  waiting  rooms,  and 
children's  play  areas.  Other  allowable 
costs  include  furniture  and  equipment 
that  help  a  subgrantee  meet  the 
requirements  of  the  Americans  with 
Disabilities  Act. 

VOCA  funds  can  only  support  the 
prorated  share  of  an  item  that  is  used 
exclusively  for  victim-related  activities. 
In  addition,  subgrantees  cannot  use 
VOCA  funds  to  purchase  equipment  for 
another  organization  or  individual  to 
perform  a  victim-related  service. 


3.  Operating  Costs.  Examples  of 
allowable  operating  costs  include  but 
are  not  limited  to  supplies;  equipment 
use  fees,  when  supported  by  usage  logs; 
printing,  photocopying,  and  postage; 
brochures  that  describe  available 
services;  books  and  other  victim-related 
materials;  computer  backup  files/tapes 
and  storage;  prorated  costs  of  liability 
insurance  on  buildings;  and  security 
systems. 

4.  VOCA  Administrative  Time.  VOCA 
funds  may  support  administrative  time 
to  complete  VOCA-required  time  and 
attendance  sheets  and  programmatic 
documentation,  reports,  and  statistics; 
administrative  time  to  collect  and 
maintain  crime  victims  records;  conduct 
victim  satisfaction  surveys  and  needs 
assessments  used  to  improve  victim 
services  delivery  in  the  VOCA  funded 
project;  and  the  prorated  share  of  audit 
costs. 

5.  Leasing  Vehicles.  A  subgrantee  may 
use  VOCA  funds  to  lease  vehicles  if  the 
subgrantee  can  demonstrate  to  the  stat^ 
grantee  that  such  an  expenditure  is 
essential  to  delivering  services  to  crime 
victims.  The  VOCA  administrator  must 
give  prior  approval  for  all  such  leases. 

6.  Automated  Systems  and 
Technology.  A  state  grantee  may  award 
funds  for  automated  systems  and 
technology  that  support  delivery  of 
direct  services  to  victims.  Examples  are 
automated  information  and  referral 
systems,  e-mail  systems  that  allow 
conununications  among  victim  service 
providers,  automated  case  tracking 
systems,  and  victim  notification 
systems.  Costs  may  include  personnel, 
hardware,  and  other  expenses  as 
determined  by  the  state  grantee.  When 
funding  automated  systems,  state 
grantees  must  comply  with  the 
requirements  of  the  OfP  Financial 
Guide,  effective  edition. 

a.  Because  automated  systems  are 
usually  complex,  expensive  and  require 
significant  expertise  in  design, 
installation,  and  maintenance,  the  state 
grantee  must  assure  that  the  applicant 
for  funds  meets  the  eligibility 
requirements  of  other  subgrantees  and 
must  obtain  from  the  applicant 
information  on: 

(1)  How  the  technology  will  improve 
the  delivery  of  direct  services  to  crime 
victims, 

(2)  How  the  technology  will  be 
integrated  into  or  will  enhance  the 
subgrantee's  current  operations, 

(3)  The  cost  of  installation, 

(4)  The  cost  of  training  staff  to  use  the 
technology, 

(5)  The  ongoing  operational  costs, 
such  as  maintenance  agreements, 
updating  the  system,  and  supplies. 
Property  insurance  is  an  allowable 
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expense  as  long  as  VOCA  funds  support 
a  prorated  share  of  the  cost  of  the 
insurance  payments,  and 

(6)  How  ongoing  operational  costs 
will  be  supported. 

b.  If  a  state  grantee  uses  VOCA  victim 
assistance  funds  to  support  the  startup 
cost  of  a  victim  notification  system  or  to 
provide  funding  for  ongoing  operations 
of  a  victim  notification  system,  the 
grantee  must: 

(1)  Assure  that  the  subgrantee  has  the 
capability  of  connecting  a  victim 
receiving  notification  to  needed  crisis 
intervention  and  referral  services, 

(2)  Work  with  the  state's  single  point 
of  contact  for  OJP  technology  grants  and 
comply  with  OJiP  requirements, 

(3  J  Retain  ownership  of  the 
technology. 

7.  Maintenance,  Repair,  or 
Replacement  of  Essential  Items.  VOCA 
funds  may  be  used  for  maintenance, 
repair  or  replacement  of  items  that 
contribute  to  maintaining  a  healthy  or 
safe  environment  for  crime  victims, 
such  as  a  furnace  in  a  shelter  or  a 
security  system  for  a  sexual  assault 
program.  Routine  maintenance,  repair 
costs,  and  automobile  insurance  are 
allowable  for  vehicles.  State  grantees 
must  review  each  subgrantee  request  to 
ensure  that  (a)  other  sources  of  funding 
are  not  available,  and  (b)  the  cost  of 
maintenance,  repair,  or  replacement  is 
reasonable. 

D.  Nonallowable  Subgrantee  Costs 
and  Activities.  The  following  services, 
activities,  and  costs  cannot  be  supported 
with  VOCA  victim  assistance  grant 
funds.  This  list  is  not  exhaustive. 

1.  Lobbying  and  Administrative 
Advocacy.  VOCA  funds  cannot  support 
activities  on  legislation  or 
administrative  reform,  whether 
conducted  directly  or  indirectly. 

2.  Perpetrator  Rehabilitation  and 
Counseling.  Subgrantees  cannot  use 
VOCA  funds  to  offer  rehabilitative 
services  to  perpetrators  or  offenders. 
Likewise,  VOCA  funds  cannot  support 
services  to  incarcerated  individuals, 
even  when  the  service  pertains  to  the 
victimization  of  that  individual. 

3.  Evaluations  and  Studies.  VOCA 
direct  services  funds  may  not  be  used  to 
pay  for  efforts  conducted  by 
individuals,  organizations,  task  forces, 
or  special  commissions  to  study  and/or 
research  particular  crime  victim  issues. 

4.  Criminal  Justice  System  Activities. 
VOCA  funds  cannot  be  used  to  pay  for 
activities  that  are  directed  at 
prosecuting  an  offender  or  improving 
the  criminal  justice  system's 
effectiveness  and  efficiency.  See 
sections  IX.A.6&7.  for  exceptions  on 
forensic  interviews  and  examinations. 
Also,  VOCA  funds  cannot  be  used  for 


witness  costs,  including  for  victims 
when  they  serve  as  witnesses,  since 
these  are  the  responsibility  of  the 
criminal  justice  system. 

5.  Fundraising  Activities.  VOCA 
victim  assistance  funds  cannot  be  used 
to  pay  for  any  activities  or  other  costs 
related  to  fundraising. 

6.  Indirect  Organizational  Costs.  The 
costs  of  capital  improvements,  property 
losses  and  expenses,  real  estate 
piirchases,  mortgage  payments,  and 
construction  are  not  allowable.  See 
section  IX.C.l.  for  exceptions. 

7.  Individual  Victim  Losses. 
Reimbiu-sing  crime  victims  for  expenses 
incurred  as  a  result  of  a  crime  such  as 
insiirance  deductibles,  replacement  of 
stolen  property,  funeral  expenses,  lost 
wages,  and  medical  bills  is  not  allowed. 
See  section  DC.A.l  for  exceptions  on 
allowable  property  loss  expenses. 

8.  Medical  Costs.  VOCA  funds  cannot 
pay  for  nursing  home  care,  home  health 
care,  inpatient  treatment,  hospital  care, 
and  other  types  of  medical  and/or 
dental  treatment.  See  section  X.A.I,  for 
exceptions. 

9.  Relocation  Expenses.  Relocation 
expenses  for  crime  victims  are  not 
allowable.  These  include  moving 
expenses,  security  deposits  on  housing, 
ongoing  rent,  mortgage  payments  and 
utility  startup.  However,  VOCA  funds 
may  be  used  to  support  personal 
advocacy  and  case  management 
activities  to  locate  resources  to  assist 
victims  with  these  expenses. 

10.  Administrative  Staiff  Expenses. 
Salaries,  benefits,  fees,  fumituj^, 
equipment,  technology,  and  other 
expenses  of  executive  directors,  board 
members,  and  other  administrators  are 
not  allowable.  Exceptions  are  for  time 
spent  providing  direct  services  to  crime 
victims,  creating  and  maintaining  victim 
records;  staff  recruitment  and  training, 
and  completing  VOCA-required  time 
and  attendance  sheets,  statistics, 
programmatic  and  financial  reports,  and 
victim  satisfaction  surveys  and  needs 
assessments. 

11.  Administrative  Coordination 
Activities.  VOCA  funds  cannot  be  used 
for  the  ongoing  administration  of 
criminal  crisis  response  teams, 
automated  victim  notification  systems, 
and  other  such  programs  when  these 
activities  do  not  provide  direct  services 
to  crime  victims. 

12.  Costs  of  Sending  Individual  Crime 
Victims  to  Conferences.  VOCA  victim 
assistance  funds  cannot  be  used  to  send 
individual  crime  victims  to  conferences. 

13.  Crime  Prevention.  VOCA  victim 
assistance  funds  cannot  be  used  for 
crime  preventioir  activities. 


X.  Program  Reporting  Requirements 

State  grantees  must  adhere  to  all 
reporting  requirements  and  time  lines 
for  submitting  required  reports  as 
indicated  below.  Failure  to  do  so  may 
result  in  a  hold  being  placed  on  the 
ability  to  drawdown  the  current  year's 
funds,  the  attachment  of  special 
conditions,  or  the  suspension  or 
termination  of  the  grant. 

A.  Subgrant  Award  Reports.  The  State 
grantee  must  submit  a  Subgrant  Award 
Report  on  a  form  prescribed  by  OVC  for 
each  project  that  receives  VOCA  funds. 

1 .  Reporting  Deadline.  State  grantees 
must  submit  a  Subgrant  Award  Report 
to  OVC  within  90  days  of  making  the 
subaward. 

2.  Electronic  Submission.  State  and 
territorial  grantees  must  transmit  their 
Subgrant  Award  Report  information  to 
OVC  via  the  automated  subgrant  dial-in 
system. 

3.  Changes  to  Subgrant  Award  Report. 
If  Subgrant  Award  Report  information 
changes  by  the  end  of  the  grant  period, 
state  grantees  must  inform  OVC  of  the 
changes  by  revising  the  information  via 
the  automated  subgrant  dial-in  system. 
The  total  award  amount  of  all  Subgrant 
Award  Reports,  including  the 
administrative  costs  and  training  funds 
submitted  by  the  state  grantee,  must 
agree  with  the  Final  Financial  Status 
Report  (Standard  Form  269A)  submitted 
at  the  end  of  the  grant  period. 

B.  Performance  Report.  1.  Reporting 
Deadline.  Each  state  grantee  is  required 
to  submit  information  annually  on  the 
OVC-provided  Performance  Report. 
Form  No.  OJP  7390/4,  by  December  30 
of  each  year  for  the  previous  fiscal  year 
active  grants. 

2.  Administration  and  Training.  For 
those  state  grantees  who  opt  to  use  a 
portion  of  the  VOCA  victims  assistance 
grant  for  administrative  and/or  training 
costs,  the  grantee  must  describe  how  the 
funds  were  actually  used  and  report  the 
impact  of  the  administrative  and 
training  funds  on  the  state  grantee's 
ability  to  expand,  enhance,  and  improve 
services  to  crime  victims.  State  grantees 
must  maintain  a  clear  audit  trail  of  all 
costs  supported  by  these  funds. 

C.  Financial  Requirements.  1.  Special 
Condition.  As  a  condition  of  receiving  a 
grant,  state  grantees  and  subgrantees 
must  agree  to  comply  with  the  general 
and  specific  requirements  of  the  OfP 
Financial  Guide,  effective  edition, 
applicable  0MB  Circulars,  and  Common 
Rules.  This  includes  maintenance  of 
books  and  records  in  accordance  with 
generally  accepted  government 
accounting  principles.  For  copies  of  the 
OfP  Financial  Guide,  effective  edition, 
call  or  write  the  Office  of  Justice 
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Programs,  Office  of  the  Comptroller,  810 
7th  Street,  NW.,  Washington.  DC  20531. 
Contact  the  Customer  Service  Center  by 
telephoning  1-800-458-0786  or  log  on 
at  http://www.ojp. usdoj.gov/FinGuide/ . 

2.  Quarterly  and  Final  Financial 
Status  Reports  (SF269A).  Follow 
instructions  provided  in  the  OfP 
Financial  Guide,  effective  edition 

XI.  Monitoring 

A.  State  Grantee.  State  grantees  are 
required  to  conduct  regular  desk 
monitoring  and  to  conduct  onsite 
monitoring  in  which  all  subgrantees  are 
visited  a  minimum  of  once  ever^'  four 
years.  State  grantees  shall  develop  a 
monitoring  plan  and  maintain  a  copy  of 
site  visit  results  and  other  documents 
related  to  compliance.  At  a  minimum, 
state  grantees  are  to  review  documents 
such  as  (1)  the  subgrantee  policies  and 
procedures  that  address  specific 
requirements  of  VOCA  and  the  OJP 
Financial  Guide,  effective  edition,  (2) 
victim  service  delivery  performance 
data,  (3)  timekeeping  and  equipment 
records,  and  (4)  documentation  for  costs 
supported  by  VOCA  funds. 

B.  Office  for  Victims  of  Crime.  OVC 
conducts  onsite  monitoring  of  grantees 
in  accordance  with  its  monitoring  plan. 
While  on  the  site,  OVC  personnel 
review  various  documents  and  files 
including  (1)  program  manuals  and 
procedures  governing  the  VOCA  grant 
program;  (2)  the  Application 


Requirements,  procedures,  and 
.  guidelines  for  subawarding  VOCA 
funds;  (3)  the  monitoring  protocol;  (4)  a 
sample  of  grant  files;  (5)  other  state 
grantee  and  subgrantee  records  and 
files,  as  appropriate;  and  (6)  site  visit 
findings  and  other  documents  related  to 
compliance  by  subgrantee  programs 
with  VOCA  requirements. 

In  addition,  OVC  may  visit  selected 
subgrantees  and  review  documents  such 
as  (1)  policies  and  procedures  governing 
the  organization  and  use  VOCA  funds; 
(2)  programmatic  records  of  victims' 
services;  (3)  timekeeping  and  equipment 
records  and  (4)  other  supporting 
documentation  for  costs  supported  by 
VOCA  funds.  Grantees  are  notified  in 
writing  of  their  compliance  with  VOCA 
requirements. 

C.  Other  Federal  Organizations.  The 
Office  of  Justice  Programs  Office  of  the 
Comptroller,  the  General  Accounting 
Office,  and  the  Office  of  the  Inspector 
General  conduct  periodic  reviews  of  the 
financial  policies,  procedures,  and 
records  of  VOCA  grantees  and 
subgrantees.  On  request,  state  grantees 
and  subgrantees  must  give  authorized 
representatives  the  right  to  access  and 
examine  all  records,  books,  papers,  case 
files,  and  documents  related  to  the 
grant.  Specific  items  identified  as 
confidential  and  immune  from 
government  process  must  rtevertheless 
be  made  available  to  any  of  the  above 
organizations  upon  request. 


XII.  Suspension  and  Termination  of 
Funding 

If,  after  notice  to  the  grantee,  OVC 
finds  that  a  state  or  any  one  of  its 
subgrantees  has  failed  to  comply 
substantially  with  VOCA,  the  OJP 
Financial  Guide,  effective  edition,  the 
Final  Program  Guidelines,  the 
Application  Requirements  to  include 
assurances,  certifications,  and  special 
conditions,  or  any  implementing 
regulation  or  requirement,  the  OVC 
Director  and  the  OJP  OC  may  suspend 
or  terminate  funding  to  the  state  and/or 
take  other  appropriate  action.  Under  the 
procedures  of  28  CFR  part  18  (7-1-96 
edition),  states  may  request  a  hearing  on 
the  record  on  the  justification  for  the 
suspension  and/or  termination  of  VOCA 
funds  in  whole  or  in  part  to  the  state 
and  take  other  appropriate  action. 

VOCA  subgrantees  may  not  request  a 
federal  hearing.  However,  VOCA 
subgrantees  who  believe  that  the  state 
grantee  has  violated  a  program  and/or  a 
financial  requirement  is  not  precluded 
from  bringing  the  alleged  violation{s)to 
the  attention  of  the  Federal  Cognizant 
Agency  for  that  State. 

Dated:  August  22,  2002. 
John  W.  Gillis, 

Director.  Office  for  Victims  of  Crime.  Office 
for  Justice  Programs. 

|FR  Doc.  02-21830  Filed  8-30-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[UT-1 00-1 492-02;  UTU-79715] 

Notice  of  Realty  Action 

agency:  Bureau  of  Land  Management 
(BLM),  Interior. 

ACTION:  Notice  of  Realty  Action; 
Recreation  and  Public  Purposes  (R&PP) 
Act  Classification;  Utah. 

summary:  The  following  public  land, 
located  in  Washington  County,  Utah, 
has  been  examined  and  found  suitable 
for  classification  for  conveyance  to  the 
City  of  Washington  under  the  provision 
of  the  Recreation  and  Public  Purposes 
Act.  As  amended  (43  U.S.C.  869  et. 
seq.y. 

Salt  Lake  Meridian,  Utah 

T.  42S.,R.  14  W., 
Sec.  9  ,  NV2NWV4NWV4, 
Containing  15  acres,  more  or  less. 

SUPPLEMENTARY  INFORMATION:  The  City 
of  Washington  proposes  to  use  the  land 
to  construct,  operate  and  maintain  a 
water  treatment  facility.  The  land  is  not 
needed  for  Federal  piu'poses.  Conveying 
title  to  the  affected  public  land  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 


The  patent,  when  issued,  would  be 
subject  to  the  following  terms, 
conditions,  and  reservations: 

1 .  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  all  applicable 
regulations  of  the  Secretary  of  the 
Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  Those  rights  for  power  line 
purposes  gremted  to  PacifiCorp  by  right- 
of-way  U-43523. 

Detailed  information  concerning  this 
action  is  available  at  the  office  of  the 
Bureau  of  Land  Management,  St.  George 
Field  Office,  345  E.  Riverside  Drive,  St. 
George,  Utah  84790.  Upon  publication 
of  this  notice  in  the  Federal  Register, 
the  land  will  be  segregated  fi-om  all 
other  forms  of  appropriation  under  the 
public  land  laws,  including  the  general 
mining  laws,  except  for  leasing  or 
conveyance  under  the  Recreation  and 
Public  Purposes  Act  and  leasing  under 
the  mineral  leasing  laws.  For  a  period  of 
45  days  from  the  date  of  publication  of 
this  notice  in  the  Federal  Register, 
interested  persons  may  submit 
comments  regarding  the  proposed 
classification,  leasing  or  conveyance  of 
the  land  to  the  Field  Office  Manager,  St. 
George  Field  Office. 


Classificatioii  Comments 

Interested  parties  may  submit 
comments  involving  the  suitability  of 
the  lands  for  a  water  treatment  facility. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments 

Interested  parties  may  submit 
comments  regarding  the  specific  use 
proposed  in  the  City's  application, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  water  treatment  facility 
purposes. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  fi-om  the  date  of  publication  of  this 
notice. 

Dated:  July  2,  2002. 
James  D.  Crisp, 
Field  Office  Manager. 

[PR  Doc.  02-22396  Filed  8-30-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  240,  249  and  274 

[Release  Nos.  34-46421 ;  35-27563;  IC- 
25720;  File  No.  87-31-02] 

RIN  3235-AI62 

Ownership  Reports  and  Trading  t>y 
Officers,  Directors  and  Principal 
Security  Holders 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  request  for  comment. 

SUMMARY:  We  are  adopting  rule  and 
fonn  amendments  to  implement  the 
accelerated  filing  deadline  applicable  to 
change  of  beneficial  ownership  reports 
required  to  be  filed  by  officers,  directors 
and  principal  security  holders  under 
Section  16(a)  of  the  Securities  Exchange 
Act  of  1934,  as  amended  by  the 
Sarbanes-Oxley  Act  of  2002.  The 
amendments  are  intended  to  facilitate 
the  statutory  changes,  which  become 
effective  August  29,  2002,  consistent 
with  their  purpose. 
DATES:  Effective  Date:  August  29,  2002. 

Comment  Date:  Conmients  on  the 
amended  rules  must  be  received  on  or 
before  September  30,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciirities  and  Exchange 
Commission,  450  Fifth  Street,  NW. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  ruIe-comments@sec.gov. 
To  help  us  process  and  review  your 
comments  more  efficiently,  comments 
should  be  sent  by  one  method  only.  All 
comment  letters  should  refer  to  File  No. 
S7-31-02;  this  file  number  should  be 
included  in  the  subject  line  if  electronic 
mail  is  used.  Comment  letters  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room,  450  Fifth  Street,  NW, 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
posted  on  the  Commission's  Internet 
Web  Site  (bttp://www.sec.gov).^ 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  M.  Krauskopf,  Special  Counsel, 
David  Lee,  Special  Counsel,  or  Carol 
McGee,  Special  Counsel  at  (202)  942- 
2900,  Division  of  Corporation  Finance, 
U.S.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington.  DC  20549-0402. 


SUPPLEMENTARY  INFORMATION:  We  are 
adopting  amendments  to  Rules  16a-3,2 
16a-6  3  and  16a-8  *  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act"),^  and  Forms  3,^  4  ^  and  5  »  under 
the  Exchange  Act. 

I.  Executive  Summary  and  Background 

Section  16  "  applies  to  every  person 
who  is  the  beneficial  owner  of  more 
than  10%  of  any  class  of  eqmty  security 
registered  under  Section  12  of  the 
Exchange  Act,^°  and  each  officer  and 
director  (collectively,  "reporting 
persons"  or  "insiders")  of  the  issuer  of 
such  security.  Upon  becoming  a 
reporting  person,  or  upon  the  Section  12 
registration  of  that  security,  Section 
16(a) "  requires  a  reporting  person  to 
file  an  initial  report  with  the 
Commission  disclosing  his  or  her 
beneficial  ownership  of  all  equity 
securities  of  the  issuer."  To  keep  this 
information  current.  Section  16(a)  also 
requires  reporting  persons  to  report 
changes  in  such  ownership,  or  the 
purchase  or  sale  of  a  security-based 
swap  agreement "  involving  such 
equity  security.  Previously,  Section 
16(a)  provided  for  such  transactions  to 
be  reported  on  a  monthly  basis  within 
10  days  after  the  close  of  each  calendar 
month  in  which  such  a  change  in 
ownership  or  purchase  or  sale  of  a 
security-based  swap  agreement  occurs. 

On  July  30.  2002,  the  Sarbanes-Oxley 
Act  of  2002  (the  "Act")  i"  was  enacted. 
Section  403(a)  of  the  Act  amends 
Section  16(a)  to  require  reports  of  such 
a  change  in  ownership  or  purchase  or 
sale  of  a  security-based  swap  agreement 
"before  the  end  of  the  second  business 
day  following  the  day  on  which  the 
subject  transaction  has  been  executed. 


'  We  do  not  edit  personal  identifying  informatinn, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  available 
publicly.  I 


-•17CFR240.16a-3. 

J17CFR240.16a-6. 

*  We  adopt  a  technical  amendment  to  Rule  16a- 
8(a)(1)  il7  CFR  240.16a-a(a)(l)].  which  defines 
trusts  subject  to  Section  16.  to  implement  an 
amendment  that  we  adopted  in  Exchange  Act 
Release  No.  37260  (Jun.  14.  1996)  [61  FR  30392]. 
This  amendment  provides  that  a  trust  is  subject  to 
Section  16  only  if  the  trust  is  a  more  than  ten 
percent  beneficial  owner. 

MS  use.  78a  etseq. 

•M7  CFR  249.103  and  17  CFR  274.202. 

■  17  CFR  249.104  and  17  CFR  274.203. 

"17  CFR  249.105. 

■'1.5U.S.C.  78p. 

"M5U.S.C.  78i. 

"15U.S.C.  78p(a). 

'2  Rule  3a  12-3  1 17  CFR  240.3a  12-3)  provides  that 
securities  registered  by  a  foreign  private  issuer,  as 
defined  in  Rule  3b-4  [17  CFR  240.3b-4l  are  exempt 
from  Section  16.  The  Jegislative  and  regulatory 
actions  addressed  in  this  release  do  not  change  this 
exemption. 

' '  As  defined  in  .Section  206B  of  the  Gramm- 
Leach-Blilev  Financial  Modernization  Act  of  1999, 
as  amended  by  H.R.  4577.  P.  L.  No.  106-554.  114 
Stat.  2763. 

'<Pub.  L.  107-204.  116  Stat.  745. 


or  at  such  other  time  as  the  Commission 
shall  establish,  by  rule,  in  any  case  in 
which  the  Commission  determines  that 
such  2-day  period  is  not  feasible."  '^ 

Section  403(b)  of  the  Act  provides 
that  this  amendment  becomes  effective 
30  days  after  the  date  of  enactment.  That 
effective  date  is  August  29,  2002.  Thus, 
reporting  persons  will  be  required  to 
report  all  transactions  subject  to  Section 
16(a)  for  which  the  date  of  execution 
(trade  date)  is  on  or  after  August  29, 
2002  on  Form  4  in  accordance  with  the 
amended  two-business  day  deadline, '^ 
except  where  the  rules  under  Section 
16(a)  provide  otherwise. 

On  August  6,  2002,  we  armoimced 
that  we  anticipated  adopting  final  nUes 
to  implement  the  new  accelerated 
reporting  deadline,  effective  no  later 
than  the  August  29,  2002  effective  date 
of  the  Section  16(a)  amendments.'''  The 
final  rules  that  we  adopt  today 
accomplish  the  following: 

•  Amend  the  Section  16(a)  forms  to 

conform  all  references  to  the  Form 
4  filing  deadline  to  the  amended 
statutory  filing  deadline  and  to 
reflect  that  Form  4  is  no  longer  a 
monthly  form. 

•  Amend  Rule  16a-6(b),  the  small 

acquisitions  rule,  to  conform  the 
description  of  the  Form  4  deadline 
contained  in  that  rule  to  the 
amended  statutory  filing  deadline. 


"Section  16(a)(2)(C)  (15  U.S.C.  78p(a)(2)(C)),  as 
amended  by  the  Act.  Section  30(h)  of  the 
Investment  Company  Act  of  1940  (15  U.S.C.  80a- 
29(h))  provides  that  "Every  person  who  is  directly 
or  indirectly  the  beneficial  owner  of  more  than  10 
per  centum  of  any  class  of  outstanding  securities 
(other  than  short-term  paper)  of  which  a  registered 
closed-end  company  is  the  issuer  or  who  is  an 
officer,  director,  member  of  an  advisory  board, 
investment  adviser,  or  affiliated  person  of  an 
investment  adviser  of  such  a  company  shall  in 
respect  of  his  transactions  in  any  securities  of  such 
company  (other  than  short-term  paper)  be  subject  to 
the  same  duties  and  liabilities  as  those  imposed  by 
section  16  of  the  Securities  Exchange  Act  of  1934 
upon  certain  beneficial  owners,  directors,  and 
officers  in  respect  of  their  transactions  in  certain 
equity  securities."  Accordingly,  the  Act's 
amendments  also  accelerate  the  deadline  for  change 
of  beneficial  ownership  reports  required  pursuant 
to  Section  30(h). 

"*  For  example,  if  a  transaction  is  executed  any 
time  on  Tuesday,  September  3,  the  Form  4  will  be 
due  by  the  close  of  business  (5:30  p.m.  Eastern 
time)  at  the  Commission  on  Thursday,  September 
5.  Because  the  Act  does  not  change  the  due  date  for 
Form  3,  situations  may  arise  where  a  reporting 
person  is  required  to  file  a  Form  4  before  the  Form 
3  is  due.  In  this  situation,  we  encourage  the 
reporting  person  to  file  the  Form  3  along  with  the 
Form  4  at  the  time  the  Form  4  is  due. 

1' Exchange  Act  Release  No.  46313  (Aug.  6,  2002) 
[67  FR  51900).  Comment  letters  relating  to  that 
release  refer  to  File  No.  S7-31-02.  Comment  letters 
are  available  for  public  inspection  and  copying  in 
the  Commission's  Public  Reference  Room,  450  Fifth 
Street,  NW..  Washington.  DC  20549.  Electronically 
submitted  comment  letters  are  posted  on  the 
Commission's  Internet  Web  Site  [http:// 
ivww.sec.gov). 
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•  Amend  Rules  16a-3(f)  and  16a-6(a)  so 

that  transactions  between  officers  or 
directors  and  the  issuer  exempted 
from  Section  16(b) '«  short-swing 
profit  recovery  by  Rule  16b-3  '^ 
previously  reportable  on  an  annual 
basis  on  Form  5  ^°  will  be  required 
to  be  reported  within  two  business 
days  on  Form  4. 

•  Amend  Rule  16a-3(g)  to  calculate  the 

two-business  day  Form  4  due  date 
differenUy  for  the  following 
transactions,  for  which  we  have 
determined  that  the  amended 
Section  16(a)  statutory  reporting 
period  is  otherwise  not  feasible:  ^^ 

•  Transactions  pursuant  to 
arrangements  that  satisfy  the 
affirmative  defense  conditions  of 
Exchange  Act  Rule  10b5-l(c)  22 
where  the  reporting  person  does  not 
select  the  date  of  execution;  and 

•  Discretionary  Transactions 
pursuant  to  employee  benefit  plans 
where  the  reporting  person  does  not 
select  the  date  of  execution.^a 

We  are  not  adopting  any  rules  to 
calculate  the  Form  4  filing  deadline 
differently  based  on  non-feasibility  for 
any  other  categories  of  transactions.^'* 
The  amendments  we  adopt  today  will 
apply  to  transactions  that  occur  on  or 
after  August  29,  2002.  Transactions 
previously  reportable  on  Form  5  that  are 
not  covered  by  the  Rule  16a-3(f) 
amendments  will  remain  reportable  on 
Form  5  to  the  same  extent  as  before,  and 
transactions  previously  exempt  bom 
Section  16(a)  reporting  will  remain 
exempt.  An  insider's  failine  to  timely 
file  a  Section  16(a)  report  will  remain 
subject  to  the  company's  disclosure 
obligation,25  which  we  are  not 
amending. 


n.  Rule  and  Form  Amendments 

A.  Conforming  Amendments  to  Rule 
16a-6  and  Forms  4  and  5 

We  are  amending  Form  4  (including 
the  General  Instructions  to  the  form)  to 
conform  all  references  to  the  applicable 
filing  deadline  to  the  amended  statutory 
filing  deadline,  and  to  reflect  that  Form 
4  is  no  longer  a  monthly  form.^e  In 
particular,  the  revised  form  provides 
that  the  holdings  columns  must  report 
holdings  following  the  reported 
transaction(s),  rather  than  month-end 
holdings.27  -phe  form  also  specifically 
provides  that  reportable  Rule  16b-3 
exempt  transactions  must  be  reported 
on  Form  4.^^ 

In  addition,  we  are  adding  new 
column  2A  to  Table  I  of  Form  4  and 
column  3A  to  Table  II  to  require 
reporting  of  deemed  execution  dates 
computed  in  accordance  with  the  Rule 
16a-3(g)  amendments  adopted  today. ^^ 
These  colunms,  which  must  be 
completed  only  if  such  a  deemed 
execution  date  applies  to  the  transaction 
reported,^"  will  enable  investors  and 
members  of  the  Commission  staff 
reading  the  form  to  determine  if  the 
form  was  filed  on  a  timely  basis  as 
readily  as  with  the  current  form.  Table 
I  colimm  2  and  Table  II  column  3, 
which  require  the  transaction  date  to  be 
reported,  will  continue  to  require  the 
transaction's  trade  date  to  be  reported. 

We  also  are  adding  new  columns  2A 
and  3 A  to  Form  5,  so  that  investors  and 
members  of  the  Commission  staff 
reading  that  form  similarly  will  be  able 
to  determine  how  late  a  transaction  was 
reported.^'  Finally,  we  revise  Form  5  to 


18  15U.S.C.  78p(b). 

19  17  CFR  240.16l>-3.  Rule  16b-3  is  available  to 
exempt  transactions  between  an  officer  or  director 
and  the  issuer  (including  an  employee  benefit  plan 
sponsored  by  the  issuer),  subject  to  satisfaction  of 
the  transaction-specific  conditions  prescribed  by 
the  rule. 

2°  17  CFR  249.105.  Form  5  is  due  within  45  days 
after  the  issuer's  fiscal  year  end. 

2'  In  Exchange  Act  Release  No.  46313  we  stated 
that  we  also  would  consider  calculating  the 
deadline  differently  for  a  transaction  pursuant  to  a 
single  market  order  that  is  executed  over  more  than 
one  day,  but  not  to  exceed  a  specified  number  of 
days.  Because  we  believe  that  it  is  feasible  to  report 
these  transactions  as  they  are  executed,  we  are  not 
modifying  the  calculation  of  the  statutory  two- 
business  day  deadline  for  these  transactions. 

"17CFR240.10b5-l(c). 

"  "Discretionary  Transaction"  is  defined  in  Rule 
16b-3(b)(l). 

2*  However,  we  request  comment  in  Section  IV, 
below,  as  to  whether  there  are  other  types  of 
transactions  that  require  regulatory  changes  to  make 
it  feasible  for  insiders  to  report  them  within  the 
two-business  day  deadline. 

25  This  obligation  is  set  forth  in  Item  405  of 
Regulations  S-K  and  S-B  [17  CFR  229.405  and  17 


era  228.405,  respectively),  and  is  required 
disclosure  in  the  annual  report  on  Form  10-K  (17 
CFR  249.310]  or  Form  10-KSB  [17  CFR  249.310b] 
and  the  proxy  statement  for  the  annual  meeting  at 
which  directors  are  to  be  elected  (17  CFR  240.14a- 
101,  Item  7). 

26  See  revised  Form  4  General  Instruction  1(a), 
and  Items  4  and  5. 

2'  See  revised  Form  4  General  Instructions  3(a)(i). 
3(a)(ii),  3(a)(iii),  and  4(a)(i).  Table  I  column  5  and 
Table  II  column  9.  RepoCting  holdings  following  the 
reported  transaction(s)  will  satisfy  the  statutory- 
requirement  to  report  "ownership  by  the  filing 
person  at  the  date  of  filing"  set  forth  in  amended 
Section  16(a)(3)(B).  In  keeping  with  current 
practice,  insiders  will  reflect  changes  in  holdings 
resulting  from  transactions  exempt  from  Section 
16(a)  in  the  holdings  column  of  the  next  otherwise 
required  Form  4  or  5  filed  to  report  a  transaction 
in  securities  of  the  same  class.  See  Section  IV. A  of 
Exchange  Act  Release  No.  37260.  An  insider  may 
rely  in  good  faith  on  the  last  plan  statement  in 
reporting  holdings  pursuant  to  401  (k)  plans  and 
other  Rule  16b-3(c)  exempt  plans. 

2»See  revised  Form  4  General  Instruction  4(a)(i). 
and  amended  Rules  16a-3(f}(l)(i)(A),  and  16a- 
3(g)(1),  discussed  in  Section  II. B,  below,  and 
amended  Rule  16a-6(a).  discussed  below  in  this 
section. 

29 See  Section  II.B,  below. 

30  See  revised  Form  4  General  Instruction  4(a)(ii). 

3'  See  revised  Form  5  General  Instruction  4(a)(ii). 


clarify  that  reportable  Rule  16b-3 
exempt  transactions  no  longer  may  be 
reported  on  that  form  on  a  deferred 
basis.  ^2 

We  plan  to  publish  new  forms 
implementing  these  amendments  as 
soon  as  possible.  Until  amended  forms 
are  available,  reporting  persons  should 
continue  to  use  the  current  versions,  but 
should  modify  box  4  on  Form  4  to  state 
the  month,  day  and  year  of  the 
transaction.  When  using  the  current 
forms  to  report  a  transaction  with  a 
deemed  execution  date  computed 
pursuant  to  amended  Rule  16a-3(g),  a 
reporting  person  should  include  an 
asterisk  next  to  the  trade  date  in  the 
transaction  date  column,  and  add  a 
footnote  to  disclose  the  deemed 
execution  date. 

Rule  16a-6  permits  small  acquisitions 
to  be  reported  on  Form  5,  subject  to 
specified  conditions."  If  the  conditions 
are  no  longer  met,  so  that  the  small 
acquisition  no  longer  qualifies  for 
deferred  reporting  on  Form  5,  it  must  be 
reported  on  a  Form  4.  We  are  amending 
the  rule  to  conform  the  Form  4  due  date 
for  this  purpose  to  the  two-business  day 
due  date  provided  by  the  Act,  so  the 
Form  4  will  be  due  two  business  days 
after  the  deferral  conditions  are  no 
longer  met.^* 

We  also  are  amending  the  rule  so  that 
it  will  not  be  available  to  defer  reporting 
of  small  acquisitions  from  the  issuer 
(including  an  employee  benefit  plan 
sponsored  by  the  issuer). ^^  This  will 
prohibit  reliance  on  Rule  16a-6  to 
report  on  Form  5  transactions  exempted 
by  Rule  16b-3  that  will  be  required  to 
be  reported  on  Form  4,  as  described 
immediately  below. 

B.  Amendments  to  Rule  16a-3 

Rule  16a-3  sets  forth  the  general 
reporting  requirements  under  Section 
16(a).  We  are  amending  this  rule  in 
several  respects  to  address  the  reporting 
modifications  effected  by  the  Act. 

Form  4  reporting  within  two  business 
days  of  officers'  and  directors' 
transactions  with  an  issuer  exempted  by 
Rule  16b-3  that  previously  were 
reportable  on  Form  5  is  necessary  to 


"  See  revised  Form  5  General  Instruction 
4(a)(i)(A).  We  also  adopt  technical  amendments  to 
Form  3  General  InsUTiction  5(b)(v),  Form  4  («neral 
Instruction  4(b)(v)  and  Form  5  General  Instruction 
4(b)(v)  to  omit  references  to  furnishing  the  Social 
Security  Numbers  of  natural  persons,  consistent 
with  the  amendments  we  adopted  in  .Securities  Art 
Release  No.  7424  ((un.  25.  1997)  |62  FR  35338) 

''As  currently  provided  in  Rule  16a-6(a).  a  small 
acquisition  is  an  "acquisition  of  an  eguily  securit\ 
not  exceeding  $10,000  in  market  value,  or  of  the 
right  to  acquire  such  securities!.)"  The  conditions 
for  deferring  reporting  to  Form  5  are  set  forth  in 
Rules  16a-6(a)(l)  and  16a-6(a)(2). 

"Rule  16a-6(b),     . 

''5Ru)e  16a-6(a). 
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satisfy  the  Act's  purpose  to  require 
immediate  disclosure  of  insider 
transactions.  Accordingly,  we  amend 
the  rule  to  eliminate  deferred  reporting 
for  these  Section  16(b)  exempt 
transactions  and  specifically  require 
reporting  on  Form  4.^^  We  previously 
solicited  comment  on  this  regulatory 
action.  3^ 

Consequently,  grants,  awards  and 
other  acquisitions  from  the  issuer 
exempted  by  Rule  16b-3(d), 
dispositions  to  the  issuer  exempted  by 
Rule  16b-3(e),  and  Discretionary 
Transactions  pursuant  to  employee 
benefit  plans  exempted  by  Rule  16b-3(f) 
no  longer  will  be  reportable  on  a 
deferred  basis  on  Form  5,  but  instead 
must  be  reported  on  Form  4  within  two 
business  days.^^  Following  these 
amendments,  derivative  securities 
transactions  reportable  on  Form  4  will 
include,  without  limitation,  issuances, 
exercises,^"  and  cancellations  and 
regrants  of  stock  options,  including 
repricings. 

Like  the  other  amendments  we  adopt 
today,  the  amendments  that  accelerate 
reporting  of  reportable  Rule  16b-3 
exempt  transactions  apply  to 
transactions  that  occur  on  or  after 
August  29,  2002.*°  The  amendments  do 


"Rules  168-3(n(l)(i)(A)  and  16a-3(g)n).  Rule 
16a-3(g)(l)  also  is  amended  to  conform  with  the 
statute  by  providing  that  Form  4  must  be  filed 
before  the  end  of  the  second  business  day  following 
the  day  on  which  the  subject  transaction  has  been 
executed. 

^'"Form  8-K  Disclosure  of  Certain  Management 
Transactions,"  Securities  Act  Release  No.  8090, 
Exchange  Act  Release  No.  45742  (Apr.  12.  2002]  167 
FR  19914.  at  19920]  ('Form  8-K  Release").  As  we 
stated  in  Exchange  Release  No.  46313,  in  light  of 
the  statutory  amendments  to  Section  16(a),  we  do 
not  intend  to  consider  further  our  proposed 
amendments  to  require  companies  to  report  on 
Form  8— K  directors'  and  executive  officers' 
transactions  in  company  equity  securities. 
However,  we  continue  to  consider  the  other 
amendments  we  proposed  in  the  Form  (h-K  Release. 
These  proposed  amendments  would  require 
companies  to  disclose  information  about  (1) 
directors'  and  executive  officers'  arrangements 
intended  to  satisf>'  the  affirmative  defense 
conditions  of  Exchange  Act  Rule  10b5-l(c)  and  (2) 
company  loans  and  loan  guarantees  to  directors  and 
executive  officers  that  are  not  prohibited  by  Section 
402  of  the  Act. 

^"The  amendment  does  not  affect  the  Rule  16b- 
3  exemplive  conditions  applicable  to  these  types  of 
transactions,  or  the  reporting  status  of  any  other 
transactions  addressed  by  Rule  16a-3(f)(l). 

'"•The  current  requirements  of  Rule  16d- 
3(f)(l)(i)(A)  to  report  on  Form  4  exercises  and 
conversions  of  derivative  securities  that  are  exempt 
from  Section  16(b)  short -swing  profit  recovery 
under  either  Rule  16b-3  or  Rule  16b-6(b]  |17  CFR 
240.16b-6(b)]  will  continue. 

■"'Reporting  on  Form  5  of  other  transactions  as  to 
which  deferred  reporting  is  currentiv  available  or 
for  which  an  insider  failed  to  file  a  required  report 
remains  available.  At  their  option,  filing  persons 
may  continue  to  report  earlier  on  Form  4 
transactions  that  are  reportable  on  Form  5,  as 
provided  by  former  Rule  16a-3(g)(2].  We 
redesignate  this  rule  as  Rule  16a-3(g)(5|  |17  CTR 
240.16a-3(g)(5]]  and  restate  It  In  plain  English. 


not  affect  such  transactions  that  occur 
before  the  effective  date. 

In  requiring  reporting  before  the  end 
of  the  second  business  day  following  the 
day  on  which  the  transaction  is 
executed,  the  Act  provides  the 
Commission  rulemaking  authority  to 
calculate  that  deadline  differently  "in 
any  case  in  which  the  Commission 
determines  that  such  2-day  period  is  not 
feasible."  If  the  trade  date  is  considered 
the  date  of  execution,  we  have 
determined  that  filing  Form  4  within  the 
two-business  day  deadline  would  not  be 
feasible  for  two  narrowly  defined  types 
of  transactions  where  objective  criteria 
prevent  the  reporting  person  from 
controlling  the  trade  date.  • 

The  first  exception  relates  to 
transactions  pursuant  to  Rule  10b5-l(c) 
arrangements.*^  A  reporting  person 
generally  cannot  know  whether  such  a 
transaction  will  be  executed 
immediately.  Where  the  reporting 
person  has  not  selected  the  date  of 
execution,  the  reporting  person 
generally  knows  that  an  order  has  been 
placed,  but  does  not  control — and  may 
not  be  able  reasonably  to  predict — ^when 
the  transaction  actually  will  occur. 
Instead,  price  movement  in  the  market 
may  determine  the  date  of  execution  for 
these  transactions. 

The  second  exception  addresses 
Discretionary  Transactions,  where  the 
logistics  of  plan  administration  may 
prevent  a  reporting  person  from 
selecting  the  date  of  execution.'*^  A 
reporting  person  may  not  reasonably 
expect  a  Discretionary  Transaction  to  be 
executed  immediately,  but  instead  at  a 
time  consistent  with  the  plan's  . 
particular  administrative  procedures. 

Accordingly,  the  new  niles  will 
define  the  date  of  execution  differently 
for  these  transactions,  solely  for  Section 
16(a)  reporting  purposes.  In  light  of  the 
Act's  purpose  to  effect  inmiediate 
disclosure  of  reporting  persons' 
transactions,  the  alternative  calculations 
we  adopt  for  these  transactions  require 
expeditious  reporting.  We  are  modifying 
the  calculation  of  the  statutory  two- 
business  day  period  as  described  below 
for  these  transactions: 


*'  Rule  10b5-l  provides  that  a  person  trades  "on 
the  basis  of  material  nonpublic  information  when 
the  person  purchases  or  sells  securities  while  aware 
of  material  nonpublic  information.  However.  Rule 
10b5-l(c)  establishes  affirmative  defenses  that 
permit  a  person  to  trade  in  circumstances  where  it 
is  clear  that  the  information  was  not  a  factor  in  the 
decision  to  trade.  See  Securities  Act  Release  No. 
7881,  Exchange  Act  Release  No.  43154  (Aug.  15, 
2000)  (65  FR  51716],  adopting  Rule  10b5-l. 

■*-'  A  "Discretionary  Transaction,"  which  is 
defined  in  Rule  16b-3(b)(l).  involves  an  intra-plan 
transfer  of  previously  invested  assets  into  or  out  of 
a  plan  Issuer  securities  fund,  or  a  cash-out  from  a 
plan  issuer  securities  fund. 


•  For  a  transaction  pursuant  to  a 
contract,  instruction  *^  or  written  plan 
for  the  purchase  or  sale  of  issuer  equity 
securities  that  satisfies  the  affirmative 
defense  conditions  of  Exchange  Act 
Rule  10b5-l(c)  where  the  reporting 
person  does  not  select  the  date  of 
execution,  the  date  on  which  the 
executing  broker,  dealer  or  plan 
administrator  notifies  the  reporting 
person  of  execution  of  the  transaction  is 
deemed  the  date  of  execution,  so  long  as 
the  notification  date  is  not  later  than  the 
third  business  day  following  the  trade 
date.** 

•  For  a  Discretionary  Transaction 
where  the  reporting  person  does  not 
select  the  date  of  execution,  the  date  on 
which  the  plan  administrator  notifies 
the  reporting  person  that  the  transaction 
has  been  executed  is  deemed  the  date  of 
execution,  so  long  as  the  notification 
date  is  not  later  than  the  third  business 
day  following  the  trade  date.'*^ 

In  each  case,  a  reporting  person  must 
report  the  transaction  on  Form  4  before 
the  end  of  the  second  business  day 
following  the  deemed  date  of  execution, 
as  calculated  under  the  applicable  rule, 
for  the  transaction.*^  Defining  the  date 
of  execution  as  the  notification  date 
enables  a  reporting  person  to  report  on 
Form  4  a  transaction  of  which  he  or  she 
otherwise  would  not  have  notice. 
However,  neither  exception  will  be 
available  if  the  reporting  person  has 
selected  the  date  of  transaction 
execution,  for  example  where  a  Rule 
10b5-l(c)  arrangement  provides  for  a 
sale  on  the  first  business  day  of  each 
month. 

The  tbree-business  day  period 
provides  reasonable  time  for  notification 
to  be  made,  and  is  consistent  with  the 
Act's  piupose  to  expedite  reporting.  For 
both  Rule  10b5-l(c)  transactions  and 
Discretionjiry  Transactions,  we  expect 
the  reporting  person  will  make  specific 
arrangements  for  the  broker,  dealer  or 
plan  administrator  to  provide  the 
reporting  person  actual  notice  of 
transaction  execution  as  quickly  as 


■•^  Such  an  instruction  can  be  in  the  form  of  a 
limit  order. 

""Rules  16a-3(g)(2)  and  16a-3(g)(4)  (17  CFR 
240.16a-3(g)(2)  and  17  CFR  240.16a-3(g)(4)], 

«Rules  16a-3(g)(3]  and  16a-3(g)(4)  [17  CFR 
240.16a-3(g)(3)  and  17  CFR  240.16a-3(g){4)). 

*^  As  described  in  Section  Il.A  above,  we  are 
adding  a  column  to  both  Tables  I  and  II  on  Form 
4  to  report  the  deemed  date  of  execution,  so 
investors  and  members  of  the  Commission  staff 
reading  the  form  will  be  able  to  see  the  applicable 
date  for  calculating  the  due  date.  We  are  adding  the 
same  column  to  Form  5,  so  that  form  will  provide 
the  same  information  if  the  transaction  is  reported 
on  Form  5  because  the  reporting  person  failed  to 
file  the  required  Form  4. 
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feasible.*^  By  deeming  the  notification 
date  to  be  the  third  business  day 
following  the  trade  date  if  actuail 
notification  does  not  ocau-  by  then,  the 
rule  limits  the  potential  delay  permitted 
for  reporting  these  transactions  on  a 
timely  basis.*^ 

The  broker,  dealer  or  plan 
administrator  may  use  any  means  of 
communication,  including  oral,  paper  or 
electronic  means,  to  notify  the  reporting 
person  that  the  transaction  has  been 
executed.  While  a  broker  or  dealer  also 
will  have  an  obligation  to  provide  the 
reporting  person  with  a  transaction 
confirmation  under  Exchange  Act  Rule 
10b-10,*8  the  confirmation  may  not 
arrive  soon  enough  to  give  the  reporting 
person  the  information  he  or  she  needs 
for  Section  16(a)  reporting  purposes.  For 
example,  a  confirmation  sent  through 
the  mail  could  take  several  days  to 
arrive.  We  would,  therefore,  usually 
expect  brokers  and  dealers  to  provide 
the  information  needed  for  Section  16(a) 
reporting  purposes  to  the  reporting 
person  either  electronically  or  by 
telephone.  50 

Regarding  Rule  10b5-l(c) 
transactions,  the  new  rule  will  be 
available  broadly  to  any  transaction  that 
satisfies  the  affirmative  defense 
conditions  of  RiUe  10b5-l(c),  including 
transactions  pursuant  to  employee 
benefit  plans  and  dividend  or  interest 
reinvestment  plans  that  are  not  exempt 
from  Section  16(a)  reporting.  Following 
effectiveness  of  Section  403  of  the  Act, 
acquisitions  pursuant  to  Qualified 
Plans,  Excess  Benefit  Plans,  Stock 
Pvuchase  Plans  ^i  and  the  reinvestment 
of  dividends  or  interest  pursuant  to 
broad-based  dividend  or  interest 
reinvestment  plans  ^^  will  remain 
exempt  from  Section  16(a)  reporting.  In 
contrast,  transactions  pursuant  to  non- 
qualified deferred  compensation  plans 
and  other  dividend  or  interest 
reinvestment  plan  transactions  (such  as 


«'  This  may  require  modification  of  routine 
procedures,  particularly  with  respect  to  employee 
benefit  plans, 

"Rulel6a-3(g)(4). 

"9  17  CFR  240.l0b-10,  which  requires  broker- 
dealers  to  disclose  specified  information  in  urriting 
to  customers  at  or  before  completion  of  a 
transaction. 

*°It  is  possible,  however,  that  an  electronic 
confirmation  provided  to  a  customer  could  satisfy 
the  requirements  of  Rule  lOb-10  as  well  as 
notification  for  Section  16(a)  reporting  purposes. 

5>  'Qualified  Plan"  is  defined  in  Rule  16b-3(b)(4). 
"Excess  Benefit  Plan"  is  defined  in  Rule  16b- 
3(b)(2).  "Stock  Purchase  Plan"  is  defined  in  Rule 
16l>-3(b)(5).  Rule  16a-3(f)(l)(i)(B)  exempts  these 
transactions  fitim  Section  16(a)  reporting)  because 
Rule  16b-3(c)  exempts  them  fiiom  Section  16(b) 
short-swing  profit  recovery. 

"Rulel6a-ll  (17  CFR  240,16a-lll  exempts 
these  acquisitions  from  Sections  16(a)  and  16(b),  if 
the  conditions  of  the  rule  are  met. 


acquisitions  pursuant  to  volimtary 
contributions  of  additional  funds]  will 
be  reportable  on  Form  4  within  two 
business  days  after  the  date  of 
execution.  However,  to  the  extent  that 
such  a  transaction  satisfies  the 
affirmative  defense  conditions  of  Rule 
10b5-l(c),  the  date  of  execution  for 
Form  4  reporting  purposes  may  be 
calculated  on  the  modified  basis. 

m.  Electronic  Filing  and  Website 
Posting 

The  Act  also  amends  Section  16(a)  to 
require,  not  later  than  one  year 
following  enactment,  electronic  filing  of 
change  of  beneficial  ownership  reports, 
and  website  posting  of  such  reports  by 
both  the  Commission  and  issuers. ^^  vVe 
have  announced  out  intention  to  begin 
rulemaking  to  make  the  filing  of  Section 
16(a)  reports  on  EDGAR  mandatory,^* 
and  are  proceeding  expeditiously  with 
that  rulemaking  and  related  system 
programming  to  assure  adoption  within 
the  one-year  period  mandated  by  the 
Act. 

Meanwhile,  we  encourage  reporting 
persons  and  companies  filing  Section 
16(a)  reports  on  their  behalf  to  make 
these  filings  electronically.^^  To 
facilitate  EDGAR  conversion  imder  the 
current  filing  system,  we  will  accept 
electronically-filed  Section  16(a)  reports 
that  are  not  presented  in  the  standard 
box  format  and  omit  the  horizontal  and 
vertical  lines  separating  information 
items,  so  long  as  the  captions  of  the 
items  and  all  required  information  are 
presented  in  the  proper  order.  Reporting 
persons  who  plan  to  file  their  Section 
16(a)  reports  electronically  should 
submit  Forms  ID  requesting  EDGAR 
access  codes  as  soon  as  possible  to 
minimize  processing  delays.^^  When 
making  a  request,  please  indicate 
whether  the  person  for  whom  codes  are 
requested  is  a  reporting  person  with 
respect  to  any  other  companies,  and 
whether  a  CIK  number  afready  has  been 
assigned  to  that  person.  We  also 
encourage  companies  to  post  Section 
16(a)  reports  on  their  websites  before 


53  Section  16(a)(4),  as  amended  by  the  Act. 

5"  Securities  Act  Release  No.  7803  (Feb.  25,  2000) 
(65  FR  11507). 

55  For  classes  of  securities  listed  on  the  New  York 
Stock  Exchange,  the  American  Stock  Exchange  and 
the  Chicago  Stock  Exchange,  filing  Section  16(a) 
reports  on  EDGAR  satisfies  the  requirements  of 
Section  16(a)(1)  (as  amended)  and  Rule  16a-3(c)  to 
file  the  reports  with  the  exchange  on  which  the 
securities  are  listed.  See  staff  no-action  letters  to 
New  York  Stock  Exchange  (Jul.  22,  1998),  Ameiican 
Stock  Exchange  (Jul.  22,  1998)  and  Chicago  Stock 
Exchange  (Jan.  13,  1998). 

5»Forni  ID  |17  CFR  239.63]  is  on  our  website  at 
{http://www.sec.gov/about/forms/formid.pdf]. 
These  forms  should  be  sent  bv  facsimile  to  the 
Commission  at  (202)  504-2474  or  (703)  914-4240. 


the  July  30,  2003  statutory 
implementation  date. 

rV.  Request  for  Comment 

We  request  comment  on  the  changes 
we  are  adopting  in  this  release.  Are  any 
other  technical  amendments  necessary 
to  implement  Section  403  of  the  Act? 
Commenters  should  address  whether 
the  amendments  to  Rule  16a-3(g)  to 
define  the  date  of  execution  differently 
for  specified  types  of  transactions  will 
make  it  feasible  for  insiders  to  report 
those  transactions  within  the  two- 
business  day  deadline.  Is  any  additional 
time  necessary  to  make  Form  4 
reporting  feasible  for  these  transactions? 
Alternatively,  do  the  new  rules  allow 
more  time  than  is  necessary  for  this 
purpose? 

Commenters  also  should  address 
whether  any  other  types  of  transactions 
require  regulatory  changes  to  make  it 
feasible  for  insiders  to  report  them 
within  that  deadline.  In  this  regard, 
what  factors  should  we  consider  in 
making  a  feasibility  determination? 

On  a  broader  issue  not  otherwise 
addressed  in  this  release,  we  seek 
comment  whether  any  changes  are 
required  in  the  treatment  of  stock 
options  under  Sections  16(a)  and  16(b). 
One  set  of  issues  involves  whether  and 
how  the  six-month  period  of  Section 
16(b)  should  be  applied  and  calculated 
in  connection  with  stock  options, 
exercises  and  the  sale  of  the  underlying 
stock.  For  example,  should  a  six-month 
holding  period  be  required  as  a 
mandatory  condition  to  exempt  grants 
under  Rule  16b-3(d),  rather  than  be  one 
of  the  alternative  permissible  bases  for 
an  exemption? 

V.  Procedural  Matters 

The  Administrative  Procedure  Act 
generally  requires  an  agency  to  publish 
notice  of  a  proposed  rulemaking  in  the 
Federal  Register.^"  This  requirement 
does  not  apply,  however,  if  the  agency 
"for  good  cause  finds  *   *   •  that  notice 
and  public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."^" 

The  Commission  believes  that  it  is 
appropriate  to  adopt  the  amendments  to 
Rules  16a-3  and  16a-6  and  Forms  4  and 
5  without  notice  and  the  opportunit\'  for 
public  comment  because  they  are 
necessary  to  conform  the  Section  16(a) 
rules  and  forms  to  the  two-business  day 
reporting  deadline  provided  by  the 
amendments  to  Section  16(a)  enacted  in 
Section  403  of  the  Act  that  become 


■i'SeeSU.S.C,  553(b). 

5»W. 


56466         Federal  Register /Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Rules  and  Regulations 


effective,  by  their  terms,  on  August  29. 
2002.S9 

Unless  the  rule  and  form  amendments 
become  effective  by  that  date,  reporting 
persons  may  be  confused  by  the  longer 
time  period  currently  specified  by  the 
rules  and  forms.  To  satisfy  the  Act's 
purpose  to  require  immediate  disclosure 
of  insider  transactions,  some  of  the 
amendments  eliminate  deferred 
reporting  of  officers'  and  directors' 
reportable  transactions  with  an  issuer 
exempted  from  short-swing  profit 
recovery  by  Rule  16b-3.""  Without  these 
regulatory  amendments,  the  statutor\' 
amendments  will  become  effective 
without  fulfilling  their  purpose. 

The  amendments  to  Rule  16a-3(g) 
implement  specific  rulemaking 
authority  granted  to  the  Commission  by 
Section  403  of  the  Act  to  compute  the 
two-business  day  deadline  differently  in 
certain  narrowly-defined  circumstances, 
based  on  feasibility.  We  do  not  believe 
Congress  intended  to  require  reporting 
persons  to  report  transactions  for  which 
they  had  no  opportunity  to  obtain  notice 
of  execution.  Without  these  regulatory 
amendments,  the  statutory  amendments 
will  become  effective  in  a  manner  that 
is  not  feasible  for  these  transactions. 

The  technical  amendments  to  Rule 
16a-8(a)(l)  implement  amendments  we 
previously  adopted  to  provide  that  a 
trust  is  subject  to  Section  16  only  if  the 
trust  is  a  more  than  ten  percent 
beneficial  owner.^*'  The  technical 
amendments  to  the  General  Instructions 
to  Forms  3,  4  and  5  to  omit  references 
to  furnishing  the  Social  Security 
Numbers  of  natural  persons  implement 
a  policy  that  we  previously  adopted. *'- 

Accordingly,  the  Commission  for 
good  cause  finds  that  a  notice  and 
comment  period  for  these  rules  would 
be  unnecessary,  impracticable  and 
contrary  to  the  public  interest. 

The  Administrative  Procedure  Act 
also  generally  requires  that  an  agency 
publish  an  adopted  rule  in  the  Federal 
Register  30  days  before  it  becomes 
effective.^*  This  requirement,  however, 
does  not  apply  if  the  agency  finds  good 
cause  for  making  the  rule  effective 


">''In  the  release  where  we  announred  that  we 
would  (.onsider  adopting  final  rules  no  later  than 
.August  29.  2002.  we  invited  public  comment  on  the 
implementation  of  the  legislative  provisions 
relating  to  Section  16(a).  Exchange  Act  Release  No. 
46313  (Au^.  6.  2002)  [67  FR  51900|. 

'•"We  previously  solicited  comment  on  this 
regulaton,'  action  in  "Form  8-K  Disclosure  of 
Certain  Management  Transactions."  Securities  M:\ 
Release  No.  8090.  Exchange  Act  Release  No.  45742 
(Apr.  12.  2002)  |67  FR  19914.  at  19920]. 

"'  E,xchange  Act  Release  No.  37260  (jun.  14.  1996) 
[61  FR  303921. 

«2  Securities  Act  Release  No.  7424  (Jun.  25.  1997) 
[62  FR  353381. 

«5  See  5  U.S.C.  553(d). 


sooner.'*"'  For  the  same  reasons  as  it  is 
waiving  notice  and  comment,  the 
Commission  finds  good  cause  to  make 
the  rules  effective  August  29,  2002.65  [n 
addition,  the  amendments  to  Rule  16a- 
3(g)  relieve  a  restriction. 

VI.  Paperwork  Reduction  Act 

We  already  have  control  numbers  for 
Forms  3  (OMB  Control  No.  3235-0104), 
4  (OMB  Control  No.  3235-0287)  and  5 
(OMB  Control  No.  3235-0362).  These 
forms  prescribe  beneficial  ownership 
information  that  a  reporting  person 
must  disclose.  Preparing  and  filing  a 
report  on  any  of  these  forms  is  a 
collection  of  information.  Consistent 
with  the  will  of  Congress,  the 
amendments  conform  the  Section  16(a) 
rules  and  forms  to  the  two-business  day 
reporting  deadline  provided  by  the 
amendments  to  Section  16(a)  enacted  in 
Section  403  of  the  Act. 

Following  the  amendments  adopted 
today,  reporting  persons  will  remain 
obligated  to  disclose  the  same 
information  that  they  were  previously- 
required  to  report  on  these  forms.*"* 
Some  transactions  previously  reported 
on  Form  5  instead  will  be  reported  on 
Form  4.  Because  of  the  expedited  filing 
deadline,  reporting  persons  may  file 
Forms  4  more  frequently,  but  each  form 
would  report  fewer  transactions.  We 
therefore  believe  that  the  overall 
information  collection  burden  will 
remain  approximately  the  same  because 
the  same  transactions  will  remain 
reportable. 

VII.  Costs  and  Benefits 

The  action  that  the  Commission  takes 
today  largely  represents  the 
implementation  of  a  Congressional 
mandate.  We  recognize  that 
implementation  of  the  Act  will  likely 
create  costs  and  benefits  to  the 
economy.  Costs  may  arise  because 
reporting  persons  will  be  required  to  file 
Form  4  significantly  more  quickly  after 
a  transaction,  and  potentially  more 
frequently  because  Form  4  no  longer 
will  be  a  monthly  form.  The  increased 
speed  of  filing  also  may  increase 
preparation  costs.  In  addition,  to  the 
extent  that  amended  Section  16(a) 
results  in  an  increase  in  the  number  of 


'■'This  finding  also  satisfies  the  requirements  of 
5  I  J.S.c;.  308(2),  allowing  the  rules  to  become 
immediately  effective  notwithstanding  the 
requirements  of  5  Ij.S.C.  §801  (if  the  agency  finds 
that  notice  and  public  procedure  are  "impractical, 
unnM;essary.  or  contrary  to  the  public  interest,"  the 
nile  "shall  take  effect  at  such  time  as  the  Federal 
.igency  promulgating  the  rule  determines"). 

''''The  addition  of  a  coiumn  on  each  table — which 
requires  only  a  date  and  will  be  used  only  for 
certain  narrowlv-defined  transactions — is  a  de 
minimis  change. 


Forms  4  filed — although  the  total 
number  of  reportable  transactions  has 
not  been  changed  by  Section  403  of  the 
Act  or  this  release — the  aggregate  cost  of 
providing  this  information  may 
increase. 

Conversely,  amended  Section  16(a)  is 
likely  to  provide  significant  benefits  by 
making  information  concerning 
insiders'  transactions  in  issuer  equity 
securities  publicly  available 
substantially  sooner  than  it  was  before. 
Making  this  information  available  to  all 
investors  on  a  more  timely  basis  should 
increase  market  transparency,  which 
will  likely  enhance  market  efficiency 
and  liquidity. 

In  adopting  specific  rules  for 
transactions  for  which  we  have 
determined  that  filing  Form  4  within  the 
statutory  two-business  day  deadline 
otherwise  would  not  be  feasible,  we 
have  considered  the  associated  costs 
and  benefits.  The  reporting  rules  that  we 
adopt  for  these  transactions  generally 
involve  instances  where  the  reporting 
person  does  not  control  and  caimot 
reasonably  be  expected  to  know 
immediately  the  precise  transaction 
date.  The  rules  therefore  allow 
reasonable  additional  time  so  that 
reporting  is  feasible,  while  requiring 
expeditious  reporting  consistent  with 
the  Act's  purpose  to  effect  immediate 
disclosure  of  reporting  persons' 
transactions. 

Vm.  Promotion  of  Efficiency, 
Competition  and  Capital  Formation 

Section  23(a)(2)  of  the  Exchange 
Act*""  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
anti-competitive  effective  of  any  rules 
we  adopt.  Further,  Section  3(f)  of  the 
Exchange  Act^"  and  Section  2(c)  of  the 
Investment  Company  Act^^  require  us, 
when  engaging  in  rulemaking  where  we 
are  required  to  consider  or  determine 
whether  an  action  is  necessary  or 
appropriate  in  the  public  interest,  to 
consider,  in  addition  to  the  protection  of 
investors,  whether  the  action  will 
promote  efficiency,  competition  and 
capital  formation. 

The  amendments  generally 
implement  a  statute  that  improves  the 
timeliness  of  information  available  to 
investors  about  insiders'  transactions  in 
issuer  equity  securities.  We  are  adopting 
rules  to  provide  certain  different 
calculations  for  the  two-business  day 
standard  set  by  Congress.  These  rules 
should  have  no  effect  on  competition 
and  capital  formation.  They  are 


f'lSU.S.C.  7Bw(a)(2). 
6«15U.S.C.  78c(f). 
69  15U.S.C.  80a-2(c). 
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designed  to  increase  the  efficiency  of 
insider  reporting. 

IX.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  ^°  does 
not  apply  to  the  rules  we  adopt  today. 
The  Regulatory  Flexibility  Act  requires 
agencies  to  prepare  analyses  for 
rulemaking  only  when  the 
Administrative  Procedure  Act  requires 
general  notice  of  proposed 
rulemaking.'''  As  noted  above,  the 
Commission  is  not  required  to  solicit 
public  comment  because  the 
Commission  is  using  the  expedited 
rulemaking  procedures  imder  section 
553(b)  of  the  Administrative  Procedure 
Act.  72 

X.  Statutory  Authority 

The  amendments  contained  in  this 
release  are  adopted  under  the  authority 
set  forth  in  Sections  3(b), ^^  iq  and 
23(a)  7''  of  the  Exchange  Act,  Section 
17(a)  of  the  Public  Utility  Holding 
Company  Act  of  1934,^5  Section  30(h)  of 
the  Investment  Company  Act  of  1940, 
and  Section  3(a)  of  the  Sarbanes-Oxley 
Act  of  2002. 

Text  of  Amendments 

List  of  Subjects  in  17  CFR  Parts  240, 
249  and  274 

Securities. 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  II  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j. 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt.  78c,  78d,  78e,  78f,  78g,  78i,  78), 
78J-1,  78k,  78k-l,  78/,  78m,  78n,  78o.  78p. 
78q.  78s.  78U-5.  78w,  78x.  78//.  78mm,  79q, 
79t,  80a-20,  80a-23.  80a-29,  80a-37,  80b-3, 
80b— 4  and  80b-ll,  unless  otherwise  noted. 

2.  Section  240.16a-3  is  amended  by 
revising  paragraphs  (f)(l)(i)(A)  and  (g), 
to  read  as  follows: 

§  240.1 6a-3    Reporting  transactions  and 
holdings. 

***** 

(f)(1)*  *  * 
(ij*  *  * 

(A)  Exercises  and  conversions  of 
derivative  securities  exempt  under 


'"5  U.S.C.  601-612. 
'•  5  U.S.C.  603(a). 
'2  See  Section  V,  above. 
"15  U.S.C.  78c(b). 
'■•15  U.S.C.  78w(a). 
"15  U.S.C.  79q(a). 


either  §  240.16b-3  or  §  240.16b-6(b), 
and  dny  transaction  exempt  under 
§  240.16b-3(d),  §  240.16b-3{e).  or 
§  240.16b-3{f)  (these  are  required  to  be 
reported  on  Form  4); 
***** 

(g)(1)  A  Form  4  must  be  filed  to 
report:  All  transactions  not  exempt  from 
section  16(b)  of  the  Act;  All  transactions 
exempt  from  section  16(b)  of  the  Act 
pursuant  to  §  240.16b-3(d),  §  240.16b- 
3(e),  or  §  240.16b-3(f);  and  all  exercises 
and  conversions  of  derivative  securities, 
regardless  of  whether  exempt  from 
section  16(b)  of  the  Act.  Form  4  must  be 
filed  before  the  end  of  the  second 
business  day  following  the  day  on 
which  the  subject  transaction  has  been 
executed. 

(2)  Solely  for  purposes  of  section 
16(a)(2)(C)  of  the  Act  and  paragraph 
(g)(1)  of  this  section,  the  date  on  which 
the  executing  broker,  dealer  or  plan 
administrator  notifies  the  reporting 
person  of  the  execution  of  the 
transaction  is  deemed  the  date  of 
execution  for  a  transaction  where  the 
following  conditions  are  satisfied: 

(i)  the  transaction  is  pursuemt  to  a 
contract,  instruction  or  written  plan  for 
the  purchase  or  sale  of  equity  securities 
of  the  issuer  (as  defined  in  §  16a-l(d)) 
that  satisfies  the  affirmative  defense 
conditions  of  §  240.10b5-l(c)  of  this 
chapter;  and 

(ii)  the  reporting  person  does  not 
select  the  date  of  execution. 

(3)  Solely  for  purposes  of  section 
16(a)(2)(C)  of  the  Act  and  paragraph 
(g)(1)  of  this  section,  the  date  on  which 
the  plan  administrator  notifies  the 
reporting  person  that  the  transaction  has 
been  executed  is  deemed  the  date  of 
execution  for  a  discretionary  transaction 
(as  defined  in  §  16b-3(b)(l))  for  which 
the  reporting  person  does  not  select  the 
date  of  execution. 

(4)  In  the  case  of  the  transactions 
described  in  paragraphs  (g)(2)  and  (g)(3) 
of  this  section,  if  the  notification  date  is 
later  than  the  third  business  day 
following  the  trade  date  of  the 
transaction,  the  date  of  execution  is 
deemed  to  be  the  third  business  day 
following  the  trade  date  of  the 
transaction. 

(5)  At  the  option  of  the  reporting 
person,  transactions  that  are  reportable 
on  Form  5  may  be  reported  on  Form  4, 
so  long  as  the  Form  4  is  filed  no  later 
than  the  due  date  of  the  Form  5  on 
which  the  transaction  is  otherwise 
required  to  be  reported. 
***** 

3.  Section  240.16a-6  is  amended  by 
revising  paragraph  (a)  introductory  text 
and  paragraph  (b)  to  read  as  follows: 


§240.16a-6    Small  acquisitions. 

(a)  Any  acquisition  of  an  equity 
security  or  the  right  to  acquire  such 
securities,  other  than  an  acquisition 
from  the  issuer  (including  an  employee 
benefit  plan  sponsored  by  the  issuer), 
not  exceeding  $10,000  in  market  value 
shall  be  reported  on  Form  5.  subject  to 
the  following  conditions: 
***** 

(b)  If  an  acquisition  no  longer 
qualifies  for  the  reporting  deferral  in 
paragraph  (a)  of  this  section,  all  such 
acquisitions  that  have  not  yet  been 
reported  must  be  reported  on  Form  4 
before  the  end  of  the  second  business 
day  following  the  day  on  which  the 
conditions  of  paragraph  (a)  of  this 
section  are  no  longer  met. 

4.  Section  240.16a-8  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  240.1 6a-a    Trusts. 

(a)  Persons  subject  to  section  16  (1) 
Trusts.  A  trust  shall  be  subject  to  section 
16  of  the  Act  with  respect  to  securities 
of  the  issuer  if  the  trust  is  a  beneficial 
owner,  pursuant  to  §240.16a-l(a)(l).  of 
more  than  ten  percent  of  any  class  of 
equity  securities  of  the  issuer  registered 
pursuant  to  section  12  of  the  Act  ("ten 
percent  beneficial  owner"). 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

5.  The  authority  citation  for  Part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a.  et  seq..  unless 
otherwise  noted. 


PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

6.  The  authority  citation  for  Part  274 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f.  77g.  77h.  T7\.  77s, 
78{:(b).  78/.  78m.  78n.  78o(d).  80a-8.  80a-24, 
80a-26,  and  80a-29.  unless  otherw  i.st-  noted. 

7.  Form  3  (referenced  in  §  249.103  and 
§  274.202)  and  the  General  Instructions 
thereto  are  amended  by  revising  the 
fourth  sentence  of  paragraph  (b)(v)  of 
General  Instruction  5,  to  read  as  follows: 

Note —  The  text  of  Form  3  does  not  and 
this  amendment  will  not  appear  in  ihe  Code 
of  Federal  Regulations. 

Form  3 — Initial  Statement  of  Beneficial 
Ownership  of  Securities 

***** 

General  Inxtructions 
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5.  Holdings  Required  To  Be  Reported 
***** 

(b)  Beneficial  Ownership  Reported 
(Pecuniary  Interest) 
***** 

(v)  *  *  *  Indicate  only  the  name  and 
address  of  the  designated  filer  in  Item  1  of 
Form  3  and  attach  a  list  of  the  names  and 
addresses  (or,  if  entities,  IRS  identification 
numbers  instead  of  addresses)  of  each  other 
reporting  person.  *  *  * 
***** 

8.  Form  4  (referenced  in  §  249.104  and 
§  274.203)  and  the  General  Instructions 
thereto  are  amended  by: 

a.  Revising  the  first  sentence  of 
General  Instruction  1(a); 

b.  Revising  General  Instructions 
3(a)(i),  3(a)(ii)  and  3(a)(iii); 

c.  Revising  General  Instruction  4(a)(i) 
and  the  first  sentence  of  the  Note 
thereto; 

d.  Adding  a  sentence  at  the  end  of 
General  Instruction  4(a)(ii)  before  the 
Note  thereto; 

e.  Revising  the  fourth  sentence  of 
General  Instruction  4(b)(v);  and  revising 
Items  4  and  5  to  the  information 
preceding  Table  I; 

f.  Adding  column  2A  to  follow 
column  2  in  Table  I; 

g.  Revising  column  5  in  Table  I; 
h.  Adding  column  3A  to  follow 

column  3  in  Table  II;  and 

i.  Revising  column  9  in  Table  II. 
The  revisions  read  as  follows: 

Note —  The  text  of  Form  4  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  4 — Statement  of  Changes  in  Beneficial 
Ownership  of  Securities 

***** 

General  Instructions 

1.  When  Form  Must  Be  Filed 

(a)  This  Form  must  be  filed  before  the  end 
of  the  second  business  day  following  the  day 
on  which  a  transaction  resulting  in  a  change 
in  beneficial  ownership  has  been  executed 
(see  Rule  16a-l(a)(2)  and  Instruction  4 
regarding  the  meaning  of  "beneficial  owner," 
and  Rule  16a-3(g)  regarding  determination  of 
the  date  of  execution  for  specified 
transactions).  *  *  * 


3.  Class  of  Securities  Reported 

(a)  (i)  Persons  reporting  pursuant  to 
Section  16(a)  of  the  Exchange  Act  must 
report  each  transaction  resulting  in  a  change 
in  beneficial  ownership  of  any  class  of  equity 
securities  of  the  issuer  and  the  beneficial 
ownership  of  that  class  of  securities 
following  the  reported  transaction(s).  even 
though  one  or  more  of  such  classes  may  not 
be  registered  pursuant  to  Section  12  of  the 
Exchange  Act. 

(ii)  Persons  reporting  pursuant  to  Section 
17(a)  of  the  Public  Utility  Holding  Company 
Act  of  1935  must  report  each  transaction 


resulting  in  a  change  in  beneficial  ownership 
of  any  class  of  securities  (equity  or  debt)  of 
the  registered  holding  company  and  all  of  its 
subsidiary  companies  and  the  beneficial 
ownership  of  that  class  of  securities 
following  the  reported  transaction(s).  Specify 
the  name  of  the  parent  or  subsidiary  issuing 
the  securities. 

(iii)  Persons  reporting  pursuant  to  Section 
30(h)  of  the  Investment  Company  Act  of  1940 
must  report  each  transaction  resulting  in  a 
change  in  beneficial  ownership  of  any  class 
of  securities  (equity  or  debt)  of  the  registered 
closed-end  investment  company  (other  than 
"short-term  paper"  as  defined  in  Section 
2(a)(38)  of  the  Investment  Company  Act)  and 
the  beneficial  ownership  of  that  class  of 
securities  following  the  reported 
transaction(s). 
***** 

4.  Transactions  and  Holdings  Required  To  Be 
Reported 

(a)  General  Requirements 

(i)  Report,  in  accordance  with  Rule  16a- 
3(g):  (1)  all  transactions  not  exempt  from 
Section  16(b);  (2)  all  transactions  exempt 
from  Section  16(b)  pursuant  to  §  240.16b- 
3(d),  §  240.16b-3(e),  or  §  240.16b-3(f);  and  (3) 
all  exercises  and  conversions  of  derivative 
securities,  regardless  of  whether  exempt  from 
Section  16(b)  of  the  Act.  Every  transaction 
must  be  reported  even  though  acquisitions 
and  dispositions  are  equal.  Report  total 
beneficial  ownership  following  the  reported 
transaction(s)  for  each  class  of  securities  in 
which  a  transaction  was  reported. 

Note:  The  amount  of  securities  beneficially 
owned  following  the  reported  transaction(s) 
specified  in  Column  5  of  Table  I  and  Column 
9  of  Table  II  should  reflect  holdings  reported 
or  required  to  be  reported  by  the  date  of  the 
Form.  *  *  * 

(ii)  *  *  *  A  deemed  execution  date  must 
be  reported  in  Column  2  A  of  Table  I  or 
Column  3A  of  Table  II  only  if  the  execution 
date  for  the  transaction  is  calculated 
pursuant  to  §  240.16a-3(g)(2)  or  §  240.16a- 
3(g)(3). 
***** 

(b)  Beneficial  Ownership  Reported 

(Pecuniary  Interest) 

*  *  *         *         *  ■ 

(v)  *  *  *  Indicate  only  the  name  and 
address  of  the  designated  filer  in  Item  1  of 
Form  4  and  attach  a  list  of  the  names  and 
addresses  (or,  if  entities,  IRS  identification 
numbers  instead  of  addresses)  of  each  other 
reporting  person.  *  *  * 
***** 

Form  4 


4.  Statement  for  Month/Day/ Year 

5.  If  Amendment,  Date  of  Original  (Month/ 
Day/Year) 


Table  I. — Non-Derivative  Securities 
Acquired,  Disposed  of,  or  Beneficially 
Owned 


2A.  Deemed  Execution  Date,  If  Any  (Month/ 

Day/Year) 

***** 

5.  Amount  of  Securities  Beneficially  Owned 
Following  Reported  Transaction(s) 
***** 

Table  II — Derivative  Securities  Acquired, 
Disposed  of,  or  Beneficially  Owned  (e.g., 
puts,  calls,  warrants,  options,  convertible 
securities) 
***** 

3A.  Deemed  Execution  Date,  if  any  (Month/ 

Day/Year) 

***** 

9.  Number  of  Derivative  Securities 
Beneficially  Owned  Following  Reported 
Transaction(s) 

***** 

9.  Form  5  (referenced  in  §  249.105) 
and  the  General  Instructions  thereto  are 
amended  by: 

a.  Revising  General  Instruction 
4(a)(i)(A): 

b.  Adding  a  sentence  at  the  end  of 
General  Instruction  4(a)(ii); 

c.  Revising  the  fourth  sentence  of 
General  Instruction  4(b)(v); 

d.  Adding  column  2 A  to  follow 
column  2  in  Table  I;  and 

e.  Adding  column  3A  to  follow 
column  3  in  Table  II. 

The  revisions  read  as  follows: 

Note —  The  text  of  Form  5  does  not  and 
this  amendment  will  not  appear  in  the  Code 
of  Federal  Regulations. 

Form  5 — Annual  Statement  of  Beneficial 
Ownership  of  Securities 


4.  Transactions  and  Holdings  Required  To  Be 
Reported 

(a)  General  Requirements 

(i)*  *  * 

(A)  Any  transaction  during  the  issuer's 
most  recent  fiscal  year  that  was  exempt  from 
Section  16(b)  of  the  Act,  except:  (1)  any 
transaction  exempt  from  Section  16(b) 
pursuant  to  §240.16b-3(d),  §240.16b-3(e),  or 
§  240.16b-3(f)  (these  are  required  to  be 
reported  on  Form  4);  (2)  any  exercise  or 
conversion  of  derivative  securities  exempt 
under  either  §  240.16b-3  or  §  240.16b-6(b) 
(these  are  required  to  be  reported  on  Form  4); 

(3)  any  transaction  exempt  from  Section  16(b) 
of  the  Act  pursuant  to  §240.16b-3(c),  which 
is  exempt  from  Section  16(a)  of  the  Act;  and 

(4)  any  transaction  exempt  from  Section  16 
of  the  Act  pursuant  to  another  Section  16(a) 
rule; 

***** 

(ii)  *  *  *  A  deemed  execution  date  must 
be  reported  in  Column  2  A  of  Table  I  or 
Column  3A  of  Table  II  only  if  the  execution 
date  for  the  transaction  is  calculated 
pursuant  to  §  240.16a-3(g)(2)  or  §  240.16a- 
3(g)(3). 
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(b)  Beneficial  Ownership  Reported 

(Pecuniary  Interest) 

*         *         *         *         * 

(v)  *  *  *  Indicate  only  the  name  and 
address  of  the  designated  filer  in  Item  1  of 
Form  5  and  attach  a  list  of  the  names  and 
addresses  (or,  if  entities,  IRS  identification 
numbers  instead  of  addresses)  of  each  other 
reporting  person.  *  *  * 
***** 

Form  5 


Table  1. — Non-Derivative  Securities 
Acquired,  Disposed  of,  or  Beneficially 
Owned 


2A.  Deemed  Execution  Date,  if  any  (Month/ 
Day/Year) 

***** 

Table  II. — Derivative  Securities  Acquired, 
Disposed  of,  or  Beneficially  Owned  (e.g., 
puts,  calls,  warrants,  options,  convertible 
securities) 


3A.  Deemed  Execution  Date,  if  any  (Month/ 

Day/Year) 

***** 

Dated:  August  27.  2002. 

By  the  Commission. 
Jill  M.  Peterson, 
Assistant  Secretary. 

[FR  Doc.  02-22301  Filed  8-28-02:  3:03  pm) 
BILUNG  CODE  Ml  0-01 -P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4771-N-01] 

Utility  Allowances  for  Use  by  the 
Federal  National  Mortgage  Association 
and  the  Federal  Home  Loan  Mortgage 
Corporation 

agency:  Office  of  the  Assistant 
Secretary  for  Housing — Federal  Housing 
Commissioner,  HUD. 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
the  Department  has  established  monthly 
utility  allowances  in  accordance  with 
the  Secretary's  authority  to  regulate  the 
Federal  National  Mortgage  Association 
(Fannie  Mae)  and  the  Federal  Home 
Loan  Mortgage  Corporation  (Freddie 
Mac).  Each  enterprise  is  also  referred  to 
as  a  Government-Sponsored  Enterprise 
(GSE).  These  allowances  are  used  to 
determine  whether  rental  units  financed 
by  GSE  mortgage  purchases  are 
affordable  and  may  count  toward  the 
achievement  of  the  income-based 
housing  goals  established  by  the 
Secretary.  For  these  purposes,  the 
allowances  in  this  notice  shall  be  added 
to  the  contract  rent  for  rental  units  in 
which:  (1)  Tenant  income  is  not 
available;  (2)  contract  rent  does  not 
include  the  cost  of  utilities;  and  (3)  the 
GSE  does  not  use  the  HUD  Section  8 
utility  allowances. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sandra  Fostek,  Director,  Office  of 
Government-Sponsored  Enterprises 
Oversight,  Department  of  Housing  and 
Urban  Development,  Room  6182,  451 
Seventh  Street,  SW.,  Washington,  DC 
20410,  telephone  (202)  708-2224  (this  is 
not  a  toll-free  number).  For  hearing-  and 
speech-impaired  persons,  this  number 
may  be  accessed  via  TTY  (text 
telephone)  by  calling  the  Federal 
Information  Relay  Service  at  1-800- 
877-8339. 
SUPPLEMENTARY  INFORMATION: 

L  Environmental  Review 

This  notice  involves  the 
establishment  of  a  rate  and  cost 


determination  similar  to  interest  rates, 
loan  limits,  building  cost  limits, 
prototype  costs  or  fair  market  rent 
schedules  which  does  not  constitute  a 
development  decision  affecting  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  notice  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

IL  Background 

The  Federal  Housing  Enterprises 
Financial  Safety  and  Soimdness  Act  of 
1992,  enacted  as  Title  XIII  of  the 
Housing  and  Community  Development 
Act  of  1992  (Pub.  L.102-550,  approved 
October  28, 1992,  codified  generally  at 
12  U.S.C.  4501-4561)  (the  Act)  ^ 
requires  the  Secretary,  inter  alia,  to 
establish  and  monitor  the  performance 
of  the  GSEs  in  meeting  annual  goals  for 
mortgage  purchases  on  housing  for  low- 
and  moderate-income  families  and 
special  affordable  housing,  i.e.,  housing 
meeting  the  needs  of,  and  affordable  to, 
low-income  families  in  low-income 
areas  and  very  low-income  families.  On 
January  2,  1996,  the  Secretary's 
regulation  on  the  GSEs,  codified  at  24 
CFR,  part  81  (regulation),  became 
effective.  (See  60  FR  61846,  December  1, 
1995).  This  regulation  was  modified  by 
new  regulations  that  became  effective 
on  January  1,  2001.  (See  65  FR  65044, 
October  31,2000). 

Under  the  Act  and  regulations,  in 
considering  whether  a  rental  dwelling 
unit  that  is  financed  by  a  GSE  mortgage 
purchase  is  affordable  and  counts 
toward  any  housing  goal,  the  Secretary 
must  consider  the  income  of  tenants  if 
income  information  is  available.  Where 
income  information  is  not  available, 
rent  on  the  dwelling  unit  is  used  as  a 
proxy  and  compared  to  the  rent  levels 
affordable  to  very  low-,  low-,  and 
moderate-income  families,  and  families 
whose  incomes  do  not  exceed  50 
percent  of  the  area  median  income 
(especially  low-income  families).^  To  be 
considered  affordable  and  count  under 
the  goal,  the  rent  cannot  exceed  30 


percent  of  the  maximum  income  level  of 
the  family's  'classification,  with 
adjustments  for  unit  size.^ 

Under  the  regulation,  rent  is  defined 
as  contract  rent,  but  only  where  the 
contract  rent  includes  the  cost  of  all 
utilities.''  In  all  other  instances,  rent  is 
contract  rent  plus  (1)  the  actual  cost  of 
utilities  or  (2)  a  utility  allowance. ^  The 
regulation  allows  the  GSEs  to  choose 
from  two  different  utility  allowances — 
the  allowances  used  in  the  HUD  Section 
8  Program  or  the  utility  allowances 
derived  from  the  American  Housing 
Survey  (AHS)  and  issued  by  the 
Secretary.^  • 

On  July  8,  1998  (63  FR  36931),  a 
notice  was  issued  establishing  the 
utility  allowances  for  1998  and  1999. 
Those  utility  allowances  were  based  on 
the  Department's  analysis  of  data  from 
the  1995  AHS. 

This  notice  announces  that  the 
Department  has  established  the  AHS- 
derived  utility  allowances  for  2002  and 
2003.  In  establishing  these  allowances, 
the  Department  analyzed  1999  AHS  data 
on  the  mean  costs,  based  on  unit  type 
(i.e.,  number  of  bedrooms),  paid  by 
renters  in  both  multifamily  and  single- 
family  properties  for  electricity,  gas,  fuel 
oil,  other  fuel,  water  and  sewerage,  and 
garbage  and  trash  removal.^ 

The  GSEs  were  advised  by  letter  dated 
May  9,  2002,  that  these  allowances  were 
to  be  published  in  the  Federal  Register 
and  that  they  would  become  effective  on 
July  1,  2002,  but  could  be  implemented 
sooner  at  each  GSE's  option. 

m.  The  Utility  Allowances 

In  accordance  with  sections  1321, 
1331-33,  and  1336  of  the  Federal 
Housing  Enterprises  Financial  Safety 
and  Soundness  Act  (12  U.S.C.  4541, 
4561-63,  and  4566),  and  as'  provided  in 
paragraph  (1)  under  the  definition  of 
"utility  allowance"  in  section  81.2(b)  of 
Title  24  of  the  Code  of  Federal 
Regulations,  the  AHS-derived  monthly 
utility  allowances  for  2002  and  2003  are 
as  follows: 


Type  of  property 

Number  of  bedrooms 

Efficiency 

1 

2 

3  or  more 

Multifamily  

Sinale  Familv                                 

$41 
41 

$57 
73 

$80 

113 

$112 
155 

'  Unless  otherwise  specified,  all  sections  citetl 
herein  are  in  the  Federal  Housing  Enterprises 
Financial  Safety  and  Soundness  Act  of  1992. 
Sections  1331-1336  of  that  Act  are  codified  at  12 
U.S.C.  4561-66. 

^Sections  1332(c)  and  1333(c);  1333(d)(3)  and  24 
CFR  81.14(d). 


'Sections  1332(c)(2)  and  1333(c)(2). 
^  24  CFR  81.2. 
-'Id. 
"  Id. 

'  The  utility  allowances  reported  for  2002  and 
2003  reflect  an  adjustment  to  the'1999  AHS  means 


for  the  16.6  percent  increase  in  the  Consumer  Price 
Index  for  All  Urban  Consumers  (CPI-U)  for  Fuels 
and  Other  Utilities  from  1999  to  2001  and  the  2.0 
percent  projected  decrease  from  2001  to  2002  as 
forecast  bv  DRI-WEFA. 
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The  utility  allowances  for  2002  and 
2003  are  less  than  the  previously 
published  allowances  for  1998  and  1999 
for  efficiency  and  one-bedroom  units, 
approximately  the  same  for  two- 
bedroom  units,  and  somewhat  greater 
for  units  with  three  or  more  bedrooms. 
This  is  the  result  of  changes  in  mean 
utility  expenditures  on  particular 
utilities  that  are  separately  billed  (which 
is  the  basis  for  the  utility  allowances) 
for  different  bedroom  sizes  and  of 
changes  in  billing  patterns.  Based  on  the 
AHS,  the  mean  electricity  expenditures 
were  lower  in  1999  than  in  1995,  with 
the  largest  decreases  seen  for  efficiency 
and  one-bedroom  units.  With  respect  to 
billing  patterns,  a  lower  proportion  of 
renters  in  1999  paid  separately  for  trash 
in  each  of  the  unit  categories,  a  lower 
proportion  paid  separately  for  gas  in 


each  of  the  unit  categories  except  single- 
family  efficiency,  and  the  proportion  of 
renters  paying  separately  for  electricity 
was  lower  or  the  same  in  each  of  the 
unit  categories  except  single-family  and 
multifamily  efficiency  imits.  The  net 
result  was  lower  estimated  average 
utility  costs  in  1999  than  in  1995  for  all 
categories  of  imits.  The  inflation 
adjustment  to  convert  the  1999 
estimates  into  2002  utility  allowances 
was  sufficiently  higher  than  the 
inflation  adjustment  previously  used  to 
adjust  1995  figures  to  1998  as  to  cause 
the  2002  allowances  for  2-  and  3+- 
bedroom  imits  to  be  greater  than  the 
previously  published  1998  allowances. 
The  mean  utility  costs  for  efficiency  and 
one-bedroom  units  decreased  more  than 
for  the  larger  bedroom-size  categories 
between  the  AHS  of  1995  and  1999, 


causing  the  inflation-adjusted  2002 
utility  allowances  for  efficiency  and 
one-bedroom  units  to  remain  below  the 
corresponding  previously  published 
allowances. 

IV.  Effect  of  Notice  Beyond  2003 

For  2004  and  thereafter,  the  Secretary 
shall  establish  AHS-derived  utility 
allowances  by  subsequent  notice. 
Pending  establishment  of  such 
allowances  for  2004  and  thereafter,  the 
allowances  in  this  notice  shall  continue 
to  be  used  by  the  GSEs. 

Dated;  August  26,  2002. 
John  C.  Weicher, 

Assistant  Secretary  for  Housing — Federal 
Housing  Commissioner. 
[FR  Doc.  02-22328  Filed  8-30-02:  8:45  am] 
BILUNG  COOE  4210-27-P 
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Online  mailing  list  archives.  FEDREGTOC-L.  Join  or  leave  the  list 
(or  change  settings):  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://hydra.gsa.gov/archives/publaws-l.html 
and  select  foin  or  leave  the  list  (or  change  settings);  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Reference  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE.  SEPTEMBER 

56211-56474 3 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 

At  the  end  of  each  month,  the  Office  ot  the  Feileral  Regisli-t 
publishes  separately  a  List  of  CFR  Sections  Affe(.ted  (LSA),  wim  h 
lists  parts  and  sections  affected  b\'  documents  juiblished  sine  e 
the  revision  date  of  each  title. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  1, 
2002 

FEDERAL  RESERVE 
SYSTEM 

Credit  by  brokers  and  dealers 
(Regulation  T): 
Foreign  margin  stocks;  list; 
published  8-20-02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and'Drug 
Administration 

Human  drugs: 
Sunscreen  products  (OTC); 
final  monograph;  technical 
amendment;  published  6- 
20-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Migratory  bird  hunting: 
Federal  Indian  reservations, 

off-reservation  trust  lands, 

and  ceded  lands; 

published  8-29-02 
Seasons,  limits,  and 

shooting  hours; 

establishment,  etc.; 

published  8-29-02 

PENSION  BENEFIT 
GUARANTY  CORPORATION 

Single-employer  plans: 
Allocation  of  assets — 
Interest  assumptions  for 
valuing  and  paying 
benefits;  published  8- 
15-02 


RULES  GOING  INTO 
EFFECT  SEPTEMBER  3, 
2002 

AGRICULTURE         | 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

User  fees: 

Agricultural  and  quarantine 
inspectkjn  services; 
extension  of  fees  beyond 
cun-ent  FY  2002; 
published  9-3-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  emergency 
exemptk)ns,  etc.: 
LactK  acid,  ethyl  ester  and 
lactic  acid,  n-butyl  ester; 
published  9-3-02 


Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Methyl  parathion  and  ethyl 
parathion;  published  6-5- 
02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations:  table 
of  assignments: 
California;  published  8-9-02 
Georgia;  published  8-9-02 

Radio  stations:  table  of 
assignments: 

California;  published  8-6-02 
Georgia;  published  8-6-02 
Kentucky;  published  8-6-02 
Nebraska;  published  8-6-02 
Texas:  published  8-6-02 

GOVERNMENT  ETHICS 

OFFICE 

Executive  Branch  regulations: 
Filing  extensions  and  late 
filing  fee  waivers; 
technical  amendments; 
published  8-1-02 

PERSONNEL  MANAGEMENT 

OFFICE 

Prevailing  rate  systems; 
published  8-1-02 

SECURITIES  AND 

EXCHANGE  COMMISSION 

Organization,  functions,  and 
authority  delegations: 
General  Counsel;  published 
9-3-02 

TRANSPORTATION 

DEPARTMENT 

Coast  Guard 

Drawbridge  operations: 
Florida;  published  8-2-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Boeing;  published  8-16-02 
Bombardier-Rotax  GmbH; 

published  8-16-02 
Diamond  Aircraft  Industries 
GmbH;  published  7-22-02 
McDonnell  Douglas; 
published  8-16-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
9-13-02;  published  7-15- 
02  [FR  02-17615] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Plant-related  quarantine, 
foreign: 


Clementines  from  Spain; 
comments  due  by  9-9-02; 
published  7-11-02  [FR  02- 
17431] 
Wood  packaging  material; 
importation;  environmental 
impact  statement; 
comments  due  by  9-13- 
.    02;  published  8-14-02  [FR 
02-20523] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-13- 
02;  published  8-14-02 
[FR  02-20663] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Fabrics  and  other  textiles; 
printing,  coating,  and 
dyeing  operations; 
comments  due  by  9-9-02; 
published  7-11-02  [FR  02- 
16030] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

State  implementatkjn  plan 
procedural  regulations; 
amendment;  comments 
due  by  9-9-02; 
published  8-8-02  [FR 
02-20097] 
Air  quality  implementation 
plans;  VAVapproval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Idaho;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20449] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20222] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20223] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 


promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20224] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
9-12-02;  published  a-13- 
02  [FR  02-20349] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20350] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20345] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20346] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19435] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19436] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20225] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 

plans;  approval  and 
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promulgation;  various 
States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20226] 
Tennessee;  comrhents  due 
by  9-13-02;  published  8- 
14-02  [FR  02-20580] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations: 
Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19979] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authorizations; 
Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19980] 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  ottier  materials 
processed  in  gasification 
system  to  produce 
syntt)esis  gas;  comments 
due  by  9-10-02;  published 
6-11-02  [FR  02-14631] 
Superfund  program: 
National  oil  ar)d  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-9-02;  published  8- 
8-02  [FR  02-20099] 
National  priorities  list 
update;  comments  due 
by  9-13-02;  published 
8-14-02  [FR  02-20351] 
FEDERAL 
COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
9-9-02;  published  8-6-02 
[FR  02-19744] 
Texas;  comments  due  by  9- 
9-02;  published  8-6-02 
[FR  02-19731] 
Vermont;  comments  due  by 
9-9-02;  published  8-6-02 
[FR  02-19732] 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Contribution  limits  increase, 
prohibition  on 
contributions  and 
donations  t>y  minors,  and 
expenditures  by  foreign 
nationals;  comments  due 
by  9-13-02;  published  8- 
22-02  [FR  02-21277] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Public  and  Indian  housing: 


Small  public  housing 
agerwies;  deregulation; 
comments  due  by  9-13- 
02;  published  8-14-02  [FR 
02-20547] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 
Indian  School  Equalization 
Program;  comments  due 
by  9-12-02;  published  8- 
>3-02  [FR  02-20497] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designatior>s — 
Various  plants  from 
Molokai,  HI;  comments 
due  by  9-11-02; 
published  8-12-02  [FR 
02-20340] 
Various  plants  from 
Moloksu,  HI;  corTectk)n; 
comments  due  by  9-1 1  - 
02;  published  8-15-02 
[FR  C2-20340] 
Recovery  plans — 
Northern  Idaho  ground 
squirrel;  comments  due 
by  9-13-02;  published 
7-15-02  [FR  02-17685] 
Slickspot  peppergrass; 
comments  due  by  9-13- 
02;  published  7-15-02  [FR 
02-17715] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 
Iowa;  comments  due  by  9- 

12-02;  published  8-13-02 

[FR  02-20465] 
Oklahoma;  comments  due 

by  9-11-02;  published  8- 

27-02  [FR  02-21743] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

1/nmigration: , 
Aliens- 
Vietnam,  Cambodia,  and 
Laos;  waiver  of  criminal 
grounds  of 
inadmissibility; 
comments  due  by  9-9- 
02;  published  7-9-02 
[FR  02-17117] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

Infectious  disease 
management;  voluntary 
and  involuntary  testing; 
comments  due  by  9-10- 


02;  published  7-12-02  [FR 

02-17564] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Researcher  kJentification 
cards;  comments  due  by 
9-9-02;  published  7-10-02 
[FR  02-17291] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Hand  and  edge  tools; 
comments  due  by  9-9- 
02;  published  8-28-02 
[FR  02-21894] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
North  American  Industry 
Classification  System; 
adoption;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20357] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
North  American  Industry 
Classification  System; 
adoption;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20358] 
STATE  DEPARTMENT 
Visas;  immigrant 
documentation: 
Diversity  Visa  Program; 
implementation;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20211] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Agusta  S.p.A;  comments 
due  by  9-13-02;  published 
7-15-02  [FR  02-17424] 
Airbus;  comments  due  by  9- 
9-02;  published  8-9-02 
[FR  02-20134] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Boeing;  comments  due  by 
9-10-02;  published  7-12- 
02  [FR  02-17244] 
TRANSPORTATION 
DEPARTMENT 
Federal  AviJrtion 
Administration 
Airworthiness  directives: 
Bombardier:  comments  due 
by  9-10-02;  published  8- 
16-02  [FR  02-20711] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


Bombardier;  comments  due 
by  9-11-02:  published  8- 
12-02  [FR  02-19877] 

Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER):  comments 
due  by  9-11-02;  published 
8-12-02  [FR  02-20017] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 
Eurocopter  Deutschland 
comments  due  by  9-9-02; 
published  7-11-02  [FR  02- 
17300] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives 

Eurocopter  France; 
comments  due  by  9-13- 
02;  published  7-15-02  [FR 
02-17301] 

General  Electric  Co.; 
comments  due  by  9-9-02: 
published  7-10-02  [FR  02- 
17297] 

Pratt  &  Whitney:  comments 
due  by  9-9-02:  published 
7-10-02  [FR  02-17296] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Low-speed  vehicles; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17422] 

Registration  of  importers 
and  importation  of  motor 
vehicles  not  certified  as 
conforming  to  Federal 
motor  vehicle  safety 
standards;  fees  schedule: 
comments  due  by  9-13- 
02;  published  8-16-02  (FR 
02-20913] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol;  viticultural  area 
designations: 
Oak  Knoll  Distnct,  CA: 
comments  due  by  9-9-02: 
published  7-9-02  [FR  02- 
16972] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise,  special  classes 
Steel  products:  entry: 
comments  due  by  9-9-02; 
published  8-9-02  [FR  02- 
20165] 
Vessels  in  foreign  and 
domestic  trades: 
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Manifest  information; 

advance  and  accurate 

presentation  prior  to 

lading  at  foreign  port; 

comments  due  by  9-9-02; 

published  8-8-02  [FR  02- 

20147] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 
Procedure  and  administration: 
Low-income  taxpayer  clinics; 

income  tax  return 

preparer,  definition; 

comments  due  by  9-9-02; 

published  6-11-02  [FR  02- 

14670] 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurrhtml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  fomri  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 


text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  htp:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creel<  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L.  107-216 
James  Peak  Wildemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 


H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  pemnanent 
laws,  related  to  public 
buildings,  properly,  and  works, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Wori<s".  (Aug. 
21,  2002;  116  Stat.  1062) 
H.R.  2234/P.L.  107-218 
Tumacacori  National  Historical 
Part(  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  244(VP.L.  107-219 
To  rename  Wolf  Trap  Farm 
Park  as  "Wolf  Trap  National 
Park  for  the  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 
H.R.  2441/P.L.  107-220 
To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 
Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 
To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 


H.R.  338Q/P.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  oght-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
Natkinal  Pari(.  (Aug.  21,  2002; 
116  Stat.  1338) 
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Public  Laws  Electronic 
Notification  Service 
(PENS) 


PENS  is  a  free  electronic  mail 
notifrcation  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9li8tserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 
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This  checklist,  prepared  by  the  Offrce  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  tfie  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  Issued  since  last 

week  and  whtoh  is  now  available  for  sale  at  the  Govemment  Printing 

Office. 

A  checklist  of  cun-ent  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  wfiich  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Offk^'s  GPO  Access  Service  at  http://www.access.gpo.gov/nara/cfr/ 

index.html.  For  infomiation  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6496  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestk:,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  tfie  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or>Discover).  Charge  orders  may  be 

telephoned  to  ttie  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

TMa  Stock  Number  Price       Revtoion  DMe 

1.  2  (2  Resen/ed) (869-048-00001 -1) 9.00 

3  (1997  Compilotkxi 
and  Ports  100  and 
101) (869-048-00002-0) 59.M      ' 

4  (869-048-00003-8) 9.00      * 

5  Parte: 

1-699  (869-048-00004-6) 57.00 

700-1 199 (869^)48-00005-4) 47.00 

1200-End,  6  (6 
Reserved) (869-048-00006-2) 58.00 

7  Parte: 

1-26  (869-048-00001-1) 41.00 

27-52  (869-048^)0008-9) 47.00 

5J-209 (869-048-00009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-04W)0015-1) 25.00 

1200-1599  (869-O48-00016-O) 58.00 

1600-1899  (869-048-00017-8)  ....„  61.00 

1900-1939  (869-048-00018-6) 29.00 

1940-1949  (869-048-00019-4) 53.00 

1950-1999  (869-048-00020-8) 47.W 

2000-End (869-048-00021-6) 46.W 

8  (869-048-00022-4) 58.00 

9  Parte: 

1-199  (869-048-00023-2) 58.00 

200-End  (869^)48-00024-1) 56.00 

10  Parte: 

1-50  (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

20O-499 (869-048-00027-5) 44.00 

500-£nd  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.00 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300-499 (869-048-00033-0) 45.00 

500-599 (869-048-00034-8) 42.00 

600-€nd  (869-048-00035-«) 61.00 

13  (869-048-00036-4) 47.00 


Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2U02 

Jem. 

,2002 

Jan. 

,2002 

Jan. 

.2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

,2002 

Jan. 

l,20U2 

Jan. 

1,2002 

Jan. 

1,2002 

Jan. 

1.2002 

Jan. 

1.2002 

Jan. 

1.2002 

Jan. 

1,2002 

Jan. 

1.2002 

Jan. 

1,2002 

Jan. 

1.2002 

Jan. 

1,2002 

Jan. 

1.2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

Jan. 

1,2002 

60.00 
S8.W 
29.00 
47.00 
41.00 

37.M 

se.ra 

40.00 

47.00 
57.00 

47.00 
55.00 
59.00 

59.00 
24.00 

57.00 
56.00 
29.00 


14  Parte: 

1-59  (869-048-00037-2)  . 

60-139 (869-048-00038-1)  . 

140-199 (869-048-00039-9)  . 

200-1199  (869-048-00040-2)  . 

1200-€nd (869-048-00041-1)  . 

15  Parte: 

0-299  (869^)48-00042-9)  . 

300-799 (869-048-00043-7) 

800-€nd  (869-048-00044-5) 

16  Parte: 

0-999  (869-048-00045-3) 

100O-£nd (869-048-00046-1) 

17  Parte: 

1-199  (869-048-00048-8) 

200-239 (869-048-00049-6) 

240-End (869-048-00050-0) 

18  Parte: 

1-399  (869-048-00051-8) 

40(Hnd  (869-048-00052-6) 

19  Parte: 

1-140  (869-048-00053-4) 

141-199 (869-048-00054-2) 

200-€nd  (869-048-00055-1) 

20  Parte: 

1-399  (869-048-00056-9) 47.00 

400-499 (869-048-00057-7) 60.00 

500-End  (869-048-00058-5) 60.00 

21  Parte: 

1-99  (869-048-00059-3) 39.00 

100-169 (869-048-00060-7) 46.00 

170-199 (869-048-00061-5) 47.00 

200-299 (869-048-00062-3) 16.00 

300-499 (869-048-00063-1)  29.00 

500-599 (869-048-00064-0)  46.00 

600-799 (869-048-00065-8)  16.00 

800-1299  (869-048-00066-6) 56.00 

1300-£nd (869-048-00067^) 22.00 

22  Parte: 

1-299  (869-048-00068-2) 59,00 

300-€nd  (869-048-00069-1) 43.00 

23  (869-048-00070-4) 40.00 

24  Parte: 

0-199  (869-048-00071-2) 57.00 

200-499 (869-048-00072-1) '  47.00 

500-699 (869-048-00073-9)  29.00 

700-1699  (869-048-00074-7) 58.00 

170O-£nd (869-048-00075-5) 29.00 

25  (869-O48-O0076-3)  68.00        Apr 

26  Parte: 

§§1.0-1-1.60  (869-048-00077-1) 45.00  Apr 

§§1.61-1.169 (869-048-00078-0) 58.00  Apr 

§§1.170-1.300 (869-048-00079-8) 55.00  Apr 

§§1.301-1.400 (869-048-00080-1) 44.00  Apr 

§§1.401-1.440 (869-048-00081-0) 60.00  Apr 

§§1.441-1.500  (869-048-00082-8)  47.00  Apr 

§§1.501-1.640 (869-048-O0083-6) 44.00  'Apr 

§§1.641-1.850 (869-048-00084-4) 57.00  Apr 

§§1.851-1.907 (869-048-00085-2) 57.00  Apr 

§§1.908-1.1000  (869-048-00086-1) 56.00  Apr 

§§1.1001-1.1400  (869-048-00087-9) 58.00  Apr 

§§1.1401-End  (869-048-00088-7) 61.00  Apr 

2-29  (869-048-00089-5) 57.00  Apr 

30-39  (869-048-00090-9) 39,00  Apr 

40-49  (869-048-00091-7) 26.00  Apr 

50-299 (869-048-00092-5) 38.00  Apr 

300-499 (869-048-00093-3) 57.00  Apr 

500-599 (869-048-00094-1) 12.00  ^Apr 

600-End  (869-048-00095-0) 16.00  Apr 

27  Parte: 

1-199  


Jan  1.2002 
Jan.  1.  2002 
Jon  1  2002 
Jan  1,  2002 
Jan  1   2002 

Jan  1.2002 
Jon  1.  2002 
Jan.  1   2002 

Jan  1 .  2002 

Jan.  1,2002 

Apr  1.2002 
Apr  1.2002 
Apr.  1,  2002 

Apr  1  2002 
Apr   1   2002 

Apt.  1  2002 
Apr  1.2002 
Apr   1   2002 

Apr  1  2002 
Apr  1  2002 
Apr.  1.2002 


Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 
Apr 


1,2002 
1.2002 
1.2002 
1,2002 
1,2002 
1  2002 
1,2002 
1,2002 
1,2002 


Apr  1   2002 
Apr   1   2002 

Apr   1,  2002 


Apr 
Apr 
Apr 
Apr 


1,2002 
1,2002 
1,2002 
1,2002 
1   2002 

1   2002 


1,2002 
1,2002 
1,2002 
1  2002 
1,2002 
1,2002 
1  2002 
1  2002 
1  2002 
1,2002 
1  2002 
1,2002 
1  2002 
1  2002 
1,2002 
1,  2002 
1,2002 
1,2002 
1,  2002 


(869-048-00096-8) 61.00        Apr,  1   2002 


VI 


Federal  Register/ Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Reader  Aids 


Federal  Register/Vol.  67,  No.  170 /Tuesday,  September  3,  2002 /Reader  Aids 


Vll 


VI 


Federal  Register/ Vol.  67,  No.  170 /Tuesday.  September  3,  2002 /Reader  Aids 


THIe  Stock  Number  Price 

2CI0-End  (869-048-00097-6)  13.00 

28  Parts: 

0-42  (869-044-00098-9) 55.00 

43-end  (869-044-00099-7)   50.00 

29  Parts: 

0-99      (869-044-00100-4) 45.00 

•100-499  (869-04&-00101-8)  21.00 

500-899 (869-044-00102-1) 47.00 

900-1899  (869-048-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7)  .. 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (869-044-00 106-3)  20.00 

1926  (869-044-00107-1) 45.00 

1927-End (869-044-00108-0) 55.00 

30  Parts: 

1-199  (869-044-00109-8)  52.00 

200-699 (869-044-001 10-1)  45.00 

700-End  (869-044-00111-7) 53.00 

31  Parts: 

0-199  (869-044-00112-8)  .. 

200-End  (869-044-00113-6)  .. 


Revision  Date 

Apr.  1.  2002 

July  1.  2001 
July  1.  2001 

July  1,  2001 

July  1.2002 

*July  1.2001 

July  1,2002 


55.00         July  1.2001 


July  1.  2001 

*July  1,  2001 

July  1.  2001 

July  1.2001 

July  I.  2001 
July  1.  2001 
July  1.  2001 


32.00 
56.00 

32  Parts: 

1-39.  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

51.00 
57.00 
47.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 


1-190  (869-044-001 14-4) 

191-399 (869-044-001 15-2) 

•400-629  (869-048-001 16-6) 

630-699 (869-044-00117-9) 

700-799 (869-044-001 18-7) 

800-End  (869-044-001 19-5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  (869-044-00122-5) 


34  Parts: 

1-299  ....'. (869-044-00123-3)  43.00 

300-399 (869-044-00124-1) 40.00 

•400-End  (869-048-00125-5) 59.00 


35  (869-048-00126-3)  .. 

36  Parts 

1-199  (869-048-00127-1)  . 

200-299 (869-044-00128-4) 

300-End (869-044-00129-2) 

37  (869-044-00130-6)  45.00 


36.00 
33.00 
55.00 


38  Parts: 

0-17  (869-044-00131-4) 

18-End  (869-044-00132-2) 


53.00 
55.00 


39  (869-044-00133-1) 40.00 

40  Psrts* 

1-49  (869-044-00134-9)  54.00 

50-51   (869-044-00135-7) 38.00 

52  (5201-52.1018)  (869-044-00136-5) 50.00 

52(52.1019-End)  (869-044-00137-3) 55.00 

•53-59  (869-048-00 138-7) 29.00 

60(60.1-End)  (869-044-00139-0) 53.00 

60  (Apps)  (869-044-00140-3) 51.00 

•61-62  (869-048-00141-7) 38.00 

63(63.1-63.599)  :...  (869-044-00142-0) 53.00 

63  (63.600-63.1 199)  (869-044-00143-8)  44.00 

63  (63.1 200-End)  (869-044-00144-6)  56.00 

64-71   (869-044-00145-4) 26.00 

72-80  (869-044-00146-2) 55.00 

81-85  (869-044-00147-1)  45.00 

86(86.1-86.599-99)  (869-044-00148-9)  52.00 

86  (86.600-1-End)  (869-044-00149-7) 45.00 

87-99  (869-044-00150-1) 54.00 


July  1. 
July  1. 

2  July  1. 
2  July  1. 
2  July  1. 
'July  1. 

July  1. 

July  1. 

July  1. 

July  1. 

July  1. 


2001 
2001 

1984 
1984 
1984 
2001 
2001 
2002 
2001 
2001 
2001 


July  1,2001 
July  1.2001 
July  1.  2001 


July  1.  2001 
July  1.  2001 
July  1.  2002 

10.00       *Juiy  1.2002 


July  1.  2002 
July  1.2001 
July  1.  2001 

July  1.2001 

July  1.  2001 
July  1.2001 

July  1.  2002 

July  1.  2001 
July  1.2001 
July  1.2001 
July  1,  2001 


July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 
July  1 


2002 
2001 
2001 
2002 
2001 
2001 
2001 
2001 


July  1,2001 
July  1.2001 
July  1.2001 
July  1,2001 
July  1,2001 


THIe 


Stock  Number 


Price       Revision  Date 


100-135 (869-044-00151-9) 38.00  July  1,  2001 

136-149 (869-044-00152-7) 55.00  July  1,  2001 

150-189 (869-044-00153-5) 52.00  July  1,  2001 

190-259 (869-044-00154-3) 34.00  July  1.  2001 

260-265 (869-044-00155-1) 45.00  July  1.  2001 

266-299 (869-044-00156-0) 45.00  July  1.  2001 

300-399 (869-044-00157-8)  ......  41.00  July  1.  2001 

400-424 (869-044-00158-6) 51.00  July  1,  2001 

42S-699 (8169-044-00 159-4) 55.00  July  1,  2001 

700-789 (869-044-00160-8) 55.00  July  1,  2001 

790-End  (869-044-00161-6) 44.00  July  1,2001 

41  Chapters: 

1,  1-1  to  1-10 13.00  ^July  1,  1984 

1.  1-11  to  Appendix,  2  (2  Reserved) 13.00  ^juiy  i,  i984 

3-6 14.00  3juiy  1,  1984 

7                      6.00  3  July  11 984 

8            4.50  2July  1,  1984 

9            13.00  iJuly  1,  1984 

10-17  - 9.50  3juiy  1,  1984 

18,  Vol,  I,  Parts  1-5  13.00  ^juiy  i,  i984 

18,  Vol.  II.  Parts 6-19 13.00  ^juiy  i,  1934 

18,  Vol.  Ill,  Pats  20-52 : 13.00  ^  juiy  1,  1984 

19-100         13.00  3juiy  1,  1984 

1-100  (869-044-00162-4) 22.00  July  1,  2001 

101  (869-044-00163-2) 45.00  July  1,  2001 

102-200 (869-044-00164-1) 33.00  July  1,  2001 

201-End  (869-044-00165-9) 24.00  July  1,  2001 

42  Parts: 

1-399  (869-044-00166-7) 51.00  Oct.  1,2001 

400-429 (869-044-00167-5) 59.00  Oct.  1.  2001 

430-End  (669-044-00168-3) 58.00  Oct.  1.  2001 

43  Parts: 

1-999  (869-044-00169-1) 45.00  Oct.  1,  2001 

1000-end  (869-044-00170-5) 56.00  Oct.  1.  2001 

44  (869-044-00171-3) 45.00  Oct.  1,  2001 

45  Parts: 

1-199  (869-044-00172-1) 53.00  Oct.  1,  2001 

200-499 (869-044-00173-0) 31.00  Oct.  1.  2001 

500-1199  (869-044-00174-8) 45.00  Oct.  1,  2001 

1200-End (869-044-00175-6) 55.00  Oct.  1.  2001 

46  Parts: 

1-40 (869-044-00176-4) 43.00  Oct.  1,  2001 

41-69  (869-044-00177-2) 35.00  Oct.  1,  2001 

70-89  (869-044-00178-1) 13.00  Oct.  1,  2001 

90-139 (869-044-00179-9) 41.00  Oct.  1.  2001 

140-155 (869-044-00180-2) 24.00  Oct.  1,  2001 

156-165 (869-044-00181-1) 31.00  Oct,  1.  2001 

166-199 (869-044-00182-9) 42.00  Oct.  1.  2001 

200-499 (869-044-00183-7) 36.00  Oct.  1,  2001 

500-End  (869-044-00184-5) 23.00  Oct.  1.  2001 

47  Parts: 

0-19  (869-044-00185-3) 55.00  Oct.  1,2001 

20-39  (869-044-00186-1) 43.00  Oct.  1.  2001 

40-69  (869-044-00187-0) 36.00  Oct.  1,  2001 

70-79  (869-044-00188-8) 58.00  Oct.  1.  2001 

80-End  (869-044-001 89-6) 55.00  Oct.  1,  2001 

48  Chapters: 

1  (Parts  1-51)  (869-044-00190-0) 60.00  Oct.  1,  2001 

1  (Parts  52-99)  (869-044-00191-8) 45.00  Oct.  1,  2001 

2  (Parts  201-299) (869-044-00192-6) 53.00  Oct.  1.  2001 

3-6  (869-044-00193-4) 31.00  Oct.  1,  2001 

7-14  (869-044-00194-2) 51,00  Oct.  1,  2001 

15-28  (869-044-00195-1) 53.00  Oct.  1.  2001 

29-End  (869-044-00196-9) 38.00  Oct.  1,  2001 

49  Parts: 

1-99  (869-044-60197-7) 55.00  Oct.  1.  2001 

100-185 (869-044-00198-5) 60.00  Oct.  1,  2001 

186-199 (869-044-00199-3) 18.00  Oct.  1.  2001 

200-399 (869-044-00200-1) 60.00  Oct.  1,  2001 

400-999 (869-044-00201-9) 58,00  Oct.  1,  2001 

1000-1199  (869-044-00202-7) 26.00  Oct.  1,  2001 
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stock  Number  Price 

(869-044-00203-5) 21.00 


Revision  Date 

Oct.  1,2001 

Oct.  1,  2001 
Oct.  1,2001 
Oct.  1,  2001 

Jan.  1.2002 
2001 

2000 
2000 
2000 

1999 


Title 

1200-End 

50  Parts: 

1-199 (869-044-00204-3) 63.00 

200-599 (86W)44-00205-l) 36.00 

60O-End  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids (869-044-00047-0) 59.00 

Complete  2001  CFR  set .1,195.00 

Microfiche  CFR  Edition: 

Subscription  (nnailed  as  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 

'  Because  Title  3  is  an  annual  compiotion,  ttiis  volume  and  aN  previous  volumes 
shoukj  be  retained  as  a  penrxment  reference  source. 

2T^e  July  1,  1985  edition  of  32  CFR  Parts  1-IS9  contains  a  note  only  (or 
Parts  1-39  inclusive.  For  theluM  text  of  ttw  Defense  Acquisition  Reguk^^ions 
in  Ports  1-39,  consult  the  ttvee  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttiose  ports. 

^Ttie  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  1  to  49  inckjsive.  For  the  full  text  of  procurement  regukjtions 
in  Chapters  1  to  49,  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  containing  those  chapters. 

^No  amendments  to  this  volume  were  promulgated  during  the  period  January 
1,  2001,  through  January  1,  2002.  The  CFR  volume  Issued  as  of  January  1, 
2001  shouM  be  retained. 

^No  amendments  to  this  volume  were  promutgated  during  the  period  April 
1,  2000,  through  April  1,  2001.  The  CFR  volume  issued  as  of  April  1,  2000  shouM 
be  retained. 

''No  amendments  to  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001,  The  CFR  vohjme  issued  as  of  July  1,  2000  shouk) 
be  retained. 

'No  anr)endments  to  this  volume  were  promulgated  during  the  period  April 
1,  2001,  through  April  1,  2002.  The  CFR  vohjme  issued  as  of  Aprfl  1,  2001  shouM 
be  retained. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

5CFRPart213 
RIN  3206-AJ06 

Excepted  Service — Schedule  A 
Authority  for  Nontemporary  Part-Time 
or  Intermittent  Positions 

AGENCY:  Office  of  Personnel 

Management. 

action:  Final  rule. 

summary:  The  Office  of  Personnel 
Management  (0PM)  is  revoking  the 
Schedule  A  excepted  service  authority 
for  nontemporary  part-time  or 
intermittent  positions  for  which  total 
annual  compensation  does  not  exceed 
40  percent  of  GS-3,  step  1.  We  are 
revoking  it  because  the  conditions 
justifying  the  original  exception  no 
longer  exist.  By  revoking  this  authority, 
the  positions  filled  under  this  Schedule 
A  authority  are  brought  into  the 
competitive  service.  Revoking  the 
authority  also  permits  noncompetitive 
conversion  of  those  currently  serving  in 
those  positions  to  competitive  service 
appointments. 

DATES:  This  final  rule  is  effective 
September  4,  2002.  Agencies  must  no 
longer  appoint  persons  under  this 
authority  as  of  September  4,  2002. 

Conformity  date:  Agencies  must  move 
any  incumbents  from  the  (g)  authority 
by  December  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Vay,  (202)  606-0960. 
SUPPLEMENTARY  INFORMATION:  Almost 
100  years  ago,  the  Schedule  A  authority 
213.3102(g)  was  established  to  help 
agencies  meet  a  need  to  fill  low-graded 
part-time,  intermittent,  and  seasonal 
positions.  Agencies  in  the  Federal 
Government  fill  jobs  much  differently 
than  100  years  ago — and  even  10  years 
ago.  Agencies  can  now  fill  part-time  and 
intermittent  positions  with  a  variety  of 


staffing  options,  and  they  do  so  without 
exceptions  from  the  competitive  service. 

Proposed  regulations  were  published 
on  September  10.  2001  (66  FR  46968). 
We  received  one  comment  from  an 
agency  supporting  the  revocation. 
Because  we  did  not  receive  comments  to 
support  continuing  the  authority,  we  are 
continuing  with  our  proposal  to  revoke 
it. 

Agencies  will  have  90  days  from  the 
date  of  publication  to  move  the 
employees  to  the  competitive  service. 
The  authority  to  retain  persons  in  the 
competitive  service  based  on  revocation 
of  an  excepted  service  appointing 
authority  is  5  CFR  316.702. 

Regulatory  Flexibility  Act 

I  certify  that  these  regulations  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  they  will  affect  only  Federal 
agencies  and  employees. 

Executive  Order  12866,  Regulatory 
Review 

This  rule  has  been  reviewed  by  the 
Office  of  Management  and  Budget  in 
accordance  with  Executive  Order  12866. 

List  of  Subjects  in  5  CFR  Part  213 

Government  employees,  Reporting 
and  recordkeeping  requirements. 

Office  of  Personnel  Management. 
Kay-Goles  James. 

Director. 

Accordingly,  OPM  is  amending  5  CFR 
part  213  as  follows: 

PART  213— EXCEPTED  SERVICE 

1.  The  authority  citation  for  part  213 
is  revised  to  read  as  follows: 

Authority:  5  I'.S.C.  ,t:!()1  and  .'i302,  L.O. 
10577.  3  CFR  1 954-1  (),=i8  Comp..  p  218; 
§213.101  also  issued  under  5  U.S.C.  2103: 
§213.3102  also  issued  under  5  U.S.C.  AMU. 
3302,  3307.  8337(h)  and  8450;  E.O.  123()4.  47 
U.S.C.  4301  ei  Sf-q.:  and  Pub.  L.  10()-1  17(1  1.3 
Stat.  1545). 

§213.3102    [Amended] 

2.  Paragraph  (g)  of  §213.3102  is 
removed  and  reserved. 

IFR  Doc.  02-22346  Filed  9-.3-02;  8:45  ani] 
BILUNG  CODE  6325-38-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-04] 

Amendment  Class  D  Airspace;  White 
Plains,  NY 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Filial  rule. 


SUMMARY:  This  action  amends  Class  D 
airspace  at  Westchester  County  Airport. 
White  Plains.  NY.  This  action  is 
necessan,'  to  insure  continuous  altitudo 
coverage  for  Instrument  Flight  Rules 
(IFR)  operations  to  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 
EFFECTIVE  DATE:  0901  UTC  November 
28.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr 
Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-.520.  Air  Traffic 
Division,  Eastern  Region.  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809. 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  April  29.  2002  a  notice  proposing 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  pari  71)  by 
extending  Class  D  airspace  outward 
from  the  4.1 -mile  radius  from  the 
surface  to,  but  not  including  3000  feet 
MSL  at  Westchester  County  Airport. 
White  Plains.  NY.  was  published  in  the 
Federal  Register  (67  FR  20920). 
Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
A  comment  to  the  proposal  was 
received  and  considered,  resulting  in 
the  reduction  of  the  proposed  extension 
from  4  nautical  miles  to  2  nautical 
miles.  The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  D  airspace  area 
designations  for  airspace  extending 
upward  from  the  surface  are  puhlishfui 
in  Paragraph  6005  of  FA.^  Order 
7400.9J.  dated  August  3.  2001  and 
effective  September  16,  2001.  The  Class 
D  airspace  designation  listed  in  this 
document  will  be  published  in  the 
order. 
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The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  provides  controlled  Class  D 
airspace  extending  upward  from  the 
surface  of  the  earth  to  but  not  including 
3000  feet  MSL  for  aircraft  conducting 
IFR  operations  along  the  northwest 
localizer  course  at  Westchester  County 
Airport,  White  Plains,  NY. 

Tne  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  prepsiration  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400. 9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  3,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  5000    Class  D  airspace  areas 
extending  upward  from  the  surface  of  the 
earth. 


AEA  NY  D  White  Plains,  NY  IREVISEDj 

Westchester  County  Airport.  White  Plains. 
NY 
(lat.  41-  04'01'TM..  long.  73' 42'27"\V.) 

Westchester  County  ILS  Localizer 
(lat.  4V-  03'27"N.",  long.  73"  41'38"W.) 
That  airspace  extending  upward  from  the 

surface  to  but  not  including  3,000  feet  MSL 


within  a  4.1  mile  radius  of  Westchester 
County  Airport  and  within  1.5  miles  each 
side  of  the  Westchester  County  ILS  northwest 
localizer  course  extending  from  the  4.1  mile 
radius  to  6.1  miles  northwest  of  the  airport. 
This  Class  D  airspace  is  effective  during 
specific  dates  and  times  established  in 
advance  by  a  Notice  to  Airmen.  The  effective 
date  and  time  will  thereafter  be  continuously 
published  in  the  Airport/Facility  Directory. 
***** 

Issued  in  Jamaica,  New  York  on  August  6, 
2002. 

|ohn  G.  McCartney, 
Acting  Assistant  Manager,  Air  Traffic 
Division.  Eastern  Region. 
[FR  Doc.  02-22495  Filed  9-3-02;  8:45  am] 

BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-11] 

Amendment  of  Class  E  Airspace: 
Gordonsville,  VA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  removes  the 
description  of  the  Class  E  airspace 
designated  for  Gordonsville,  VA.  The 
Standcird  Instrument  Approach 
Procedure  (SLAP)  for  Gordonsville 
Municipal  Airport  has  been  cancelled. 
Class  E  airspace  for  Gordonsville,  VA  is 
no  longer  needed. 

DATES:  Effective  date:  November  28, 
2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  10,  2002. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Airspace 
Branch,  AEA-520,  Docket  No.  02-AEA- 
11,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4890. 

The  official  docket  may  be  examined 
in  the  Office  of  Regional  Coimsel,  AEA- 
7,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809; 
telephone:  (718)  553-3255. 

An  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic  • 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION:  Although 
this  action  is  a  final  rule,  which 


involves  the  amendment  of  the  Class  E 
airspace  at  Gordonsville,  VA,  by 
removing  that  airspace  designated  for 
Gordonsville  Municipal  Airport,  and 
was  not  preceded  by  notice  and  public 
procedure,  comments  are  invited  on  the 
rule.  This  rule  will  become  effective  on 
the  date  specified  in  the  DATES  section. 
However,  after  the  review  of  any 
comments  and,  if  the  FAA  finds  that 
further  changes  are  appropriate,  it  will 
initiate  rulemaking  proceedings  to 
extend  the  effective  date  or  to  amend 
the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical! 
economic,  environmental,  and  energy- 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  description  of  the 
Class  E  airspace  at  Gordonsville,  VA,  by 
removing  that  airspace  designated  for 
Gordonsville  Municipal  Airport.  The 
SLAP  serving  the  airport  could  no  longer 
be  supported  by  navigational  aids  and/ 
or  the  airport  runway  and  has  been 
canceled.  As  a  result  the  Gordonsville, 
VA  Class  E  airspace  is  no  longer 
required  for  the  safety  of  instrument 
operations  to  the  airport.  Class  E 
airspace  designations  for  airspace 
extending  upward  from  700  feet  or  more 
above  the  siirface  of  the  earth  are 
published  in  paragraph  6005  of  FAA 
Order  7400.9J,  dated  August  3,2001, 
and  effective  September  16,  2001,  which  . 
is  incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Under  the  circimistances  presented, 
the  FAA  concludes  that  the  more 
restrictive  Class  E  airspace  at 
Gordonsville,  VA  is  no  longer  supported 
and  the  flight  rules  pertinent  to  Class  G 
airspace  should  apply.  Accordingly, 
since  this  action  merely  reverts  the 
Gordonsville,  VA,  Class  E  airspace  to 
Class  G  and  has  no  significant  impact  on 
aircraft  operations  at  the  Gordonsville 
Municipal  Airport,  notice  and  public 
procedure  imder  5  U.S.C.  553(b)  are 
unnecessEiry.  Furthermore,  to 
incorporate  this  change  into  the  next 
sectional  chart  and  avoid  confusion  on 
the  part  of  pilots  and  to  relieve 
restrictions  that  are  no  longer  needed.  I 
find  that  good  cause  exists,  pursuant  to 
5  U.S.C.  553(d),  for  making  this 
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amendment  effective  as  soon  as 
possible. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  cuid  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— {AIMENDED] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113. 
40120;  E.O.  10854:  24  FR  9565.  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  3,  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth 


AEA  VA  E5  Gordonsville,  VA  (Removed] 

***** 

Issued  in  Jamaica,  New  York  on  August  20, 
2002. 
John  G.  McCartney, 

Acting  Assistant  Manager,  Air  Traffic 
Division.  Eastern  Region. 
'  [FR  Doc.  02-22496  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION      The  Rule 


Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-07] 

Amend  Class  E  Airspace:  Seneca 
Falls,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  at  Seneca  Falls,  NY.  This  action 
is  made  necessary  by  the  amendment  of 
a  Standard  Instrument  Approach 
Procedure  (SIAP)  based  on  the  Global 
Positioning  System  (GPS)  at  Finger 
Lakes  Regional  Airport  (K0G7),  Seneca 
Falls,  NY.  Sufficient  controlled  airspace 
is  needed  to  accommodate  the  SIAP  and 
for  Instrument  Flight  Rules  (IFR) 
operations  at  the  airport.  The  area 
would  be  depicted  on  aeronautical 
charts  for  pilot  reference. 

EFFECTIVE  DATE:  0901  UTC  November 
28,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 

SUPPLEMENTARY  INFORMATION: 
History 

On  July  17,  2002,  a  notice  proposing 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  at  Finger  Lakes  Regional 
Airport,  Seneca  Falls,  NY,  was 
published  in  the  Federal  Register  (67 
FR  46940).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  The  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  the  surface  are  published 
in  paragraph  6005  of  FAA  Order 
7400.9J,  dated  August  31,  2001  and 
effective  September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be  amended 
in  the  order. 


This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700  ft 
above  the  surface  for  aircraft  conducting 
IFR  operations  at  Finger  I^akos  Regional 
Airport.  Seneca  Falls.  NY. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  estabiishrd 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  atv 
necessar\'  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulator\'  Policies  and  Procedures  (44 
FR  11034:  Februar\'  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulator^'  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— [AIMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authoritv:  49  U.S.C.  U)fi(g).  40103.  401H. 
40120;  EO  10854.  24  FR  9565.  3  CIFR.  1959- 
1963  Comp..  p.  389. 

§71.1    [Amended] 

The  incorporation  bv  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.91,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  upward  from  700  feet  above  the 
surface  of  the  earth. 


AEA  NY  E5  Seneca  Falls.  NY  (Revised) 

Finger  Lakes  Regional  Airport 

(lat.  42   52'50"N..  long.  76-  4fi'55''\V.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.5-mile 
radius  of  Finger  Lakes  Regional  .Airport. 
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Issued  in  Jamaica,  New  York  on  August  20. 
2002. 

John  G.  McCartney, 
Acting  Assistant  Manager.  Air  Traffic 
Division.  Eastern  Region. 
(FR  Doc.  02-22497  Filed  9-3-02;  8:45  am) 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-10] 

Amendment  of  Class  E  Airspace, 
Durhamvllle,  NY 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  action  removes  the 
description  of  the  Class  E  airspace 
designated  for  Durhamville.  NY.  Kamp 
Airport  has  been  closed  and  the 
Standard  Instrument  Approach 
Procedure  (SLAP)  for  this  airport  has 
been  cancelled.  Class  E  airspace  for 
Kamp  Airport  is  no  longer  needed. 
DATES:  Effective  date:  November  28, 
2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  October  1,  2002. 
ADDRESSES:  Send  comments  on  the  rule 
in  triplicate  to:  Manager,  Airspace 
Branch,  AEA-520,  Docket  No.  02-AEA- 
10,  FAA  Eastern  Region,  1  Aviation 
Plaza.  Jamaica,  NY  11434^890. 

The  official  docket  may  be  examined 
in  the  Office  of  the  Regional  Counsel, 
AEA-7,  FAA  Eastern  Region,  1  Aviation 
Plaza,  Jamaica,  NY  11434-4809; 
telephone:  (718-  553-3255. 

All  informal  docket  may  also  be 
examined  during  normal  business  hours 
at  the  address  listed  above. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist. 
Airspace  Branch,  AEA-520.  Air  Traffic 
Division.  Eastern  Region.  Federal 
Aviation  Administration,  1  Aviation 
Plaza.  Jamaica.  NY  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION:  Although 
this  action  is  a  final  rule,  which 
involves  the  amendment  of  the  Class  E 
airspace  at  Durhamville,  NY,  by 
removing  that  airspace  designated  for 
Kamp  Airport,  and  was  not  preceded  by 
notice  and  public  procedure,  comments 
are  invited  on  the  rule.  This  rule  will 
become  effective  on  the  date  specified 
in  the  DATES  section.  However,  after  the 
review  of  any  comments  and,  if  the  FAA 
finds  that  further  changes  are 


appropriate,  it  will  initiate  rulemaking 
proceedings  to  extend  the  effective  date 
or  to  attend  the  regulation. 

Comments  that  provide  the  factual 
basis  supporting  the  views  and 
suggestions  presented  are  particularly 
helpful  in  evaluating  the  effects  of  the 
rule,  and  in  determining  whether 
additional  rulemaking  is  required. 
Comments  are  specifically  invited  on 
the  overall  regulatory,  aeronautical, 
economic,  environmental,  and  energy; 
related  aspects  of  the  rule  which  might 
suggest  the  need  to  modify  the  rule. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  removes  the  description  of  the 
Class  E  airspace  at  Durhamville,  NY,  by 
removing  that  airspace  designated  for 
Kamp  Airport.  The  airport  has  been 
closed  and  abandoned  for  aeronautical 
use.  As  a  result  the  Durhamville,  NY 
Class  E  airspace  is  no  longer  required 
for  airspace  safety.  Class  E  airspace 
designations  for  airspace  extending 
upward  from  700  feet  or  more  above  the 
surface  of  the  earth  are  published  in 
paragraph  6005  of  FAA  Order  7400.9J, 
dated  August  3,  2001.  and  effective 
September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFH 
71.1.  THe  Class  E  airspace  designation 
listed  in  this  document  will  be 
published  subsequently  in  the  Order. 

Under  the  circumstances  presented, 
the  FAA  concludes  that  the  more 
restrictive  Class  E  airspace  at 
Durhamville.  NY  is  no  longer  supported 
and  the  flight  rules  pertinent  to  Class  G 
airspace  should  apply.  Accordingly, 
since  this  action  merely  reverts  the 
Durhamville.  NY.  Class  E  airspace  to 
Class  G  and  has  no  significant  impact  on 
aircraft  operations  at  Kamp  airport, 
notice  and  public  procedure  under  5 
U.S.C.  553(b)  are  unnecessary. 
Furthermore,  to  incorporate  this  change 
into  the  next  section  chart  and  avoid 
confusion  on  the  part  of  pilots  and  to 
relieve  restrictions  that  are  no  longer 
needed,  I  find  that  good  cause  exist, 
pursuant  to  5  U.S.C.  553(d),  for  making 
this  amendment  effective  as  soon  as 
possible. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significcmt  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034-  February  26.  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 


impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporated  by  reference, 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  Part  71  as  follows: 

PART  71— [Amended] 

1.  The  authority  citation  for  Part  71 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40103,  40113, 
40120;  E.O.  10854;  24  FR  9565,  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  the  Federal  Aviation 
Administration  Order  7400.9J.  Airspace 
Designations  and  Reporting  Points, 
dated  August  3,  2001  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005     Class  E  airspace  areas 
extending  from  700  feet  or  more  above  the 
surface  of  the  earth. 
***** 

AEA  NY  E5  Durhamville,  NY  (Removed) 

***** 

Issued  in  Jamaica,  New  York  on  August  20, 
2002. 

John  G.  McCartney, 
Acting  Assistant  Manager.  Air  Traffic 
Division,  Eastern  Region. 
[FR  Doc.  02-22498  Filed  9-3-02;  8:45  am] 
BILLING  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-AEA-09] 

Amend  Class  E  Airspace:  Mount 
Pocono,  PA 

AGENCY:  Federal  Aviation 
Administration  [FAA]  DOT. 
action:  Final  rule. 

SUMMARY:  This  action  amends  Class  E 
airspace  at  Mount  Pocono,  PA.  This 
action  is  made  necessary  by  the 
development  of  a  Standard  Instrument 
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Approach  Procedure  (SIAP)  based  on 
the  Global  Positioning  System  (GPS)  at 
Pocono  Moimtains  Municipal  Airport 
(KMPO),  Mount  Pocono,  PA.  Sufficient 
controlled  airspace  is  needed  to 
accommodate  the  SIAP  and  for 
Instrument  Flight  Rides  (IFR)  operations 
at  the  airport.  The  area  would  be 
depicted  on  aeronautical  charts  for  pilot 
reference. 

EFFECTIVE  DATE:  0901  UTC  November 
28,  2002. 

FOR  FURTHER  INF0RMATK)N  CONTACT:  Mr. 
Francis  Jordan,  Airspace  Specialist, 
Airspace  Branch,  AEA-520,  Air  Traffic 
Division,  Eastern  Region,  Federal 
Aviation  Administration,  1  Aviation 
Plaza,  Jamaica,  New  York  11434-4809, 
telephone:  (718)  553-4521. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  17,  2002,  a  notice  proposing 
to  amend  Part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E  airspace  extending 
upward  from  700  feet  Above  Ground 
Level  (AGL)  at  Pocono  Mountains 
Municipal  Airport,  Moimt  Pocono,  PA, 
was  published  in  the  Federal  Register 
(67  FR  46939).  Interested  parties  were 
invited  to  participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  to  the  proposal  were 
received.  This  rule  is  adopted  as 
proposed. 

The  coordinates  for  this  airspace 
docket  are  based  on  North  American 
Datum  83.  Class  E  airspace  areas 
designations  for  airspace  extending 
upward  from  the  surface  are  published 
in  paragraph  6005  of  FAA  Order 
7400.9J,  dated  August  31,  2001  and 
effective  September  16,  2001,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E  airspace  designation 
listed  in  this  document  will  be  amended 
in  the  order. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
Part  71)  provides  controlled  Class  E 
airspace  extending  upward  from  700  ft 
above  the  surface  for  aircraft  conducting 
IFR  operations  at  Pocono  Mountains 
Municipal  Airport.  Moimt  Pocono,  PA. 

The  FAA  has  determined  that  this 
regulation  oidy  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 


FR  11034;  February  26,  1979);  and  (3) 
does  not  warrant  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation  it 
is  certified  that  this  rule  will  not  have 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subiects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— {AMENDED] 

1.  The  authority  citation  for  14  CFR 
Part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389. 

§71.1    [Amended] 

The  incorporation  bjf  reference  in  14 
CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001.  and  effective 
September  16,  2001,  is  amended  as 
follows: 

Paragraph  6005  Class  E  airspace  areas 
extending  upward  from  700  ft  above  the 
surface  of  the  earth. 


AEA  PA  E5  Mount  Pocono,  PA  (Revised) 

Pocono  Mountains  Municipal  Airport 
(let.  41°08'15'N.,  long.  75°22'44'^.) 

That  airspace  extending  upward  from  700 
feet  above  the  surface  within  a  6.4-mile 
radius  of  Pocono  Mountains  Municipal 
Airport  and  within  4  miles  each  side  of  the 
295°  bearing  from  the  airport  extending  from 
the  6.4-mile  radius  to  8.6  miles  norfhwest  of 
the  airport. 
***** 

Issued  in  Jamaica.  New  Yorlc  on  August  20, 
2002. 
John  G.  McCartney, 

Acting  Assistant  Manager.  Air  Traffic 
Division,  Eastern  Region. 
[FR  Doc.  02-22499  Filed  9-3-02:  8:45  am] 
BILLING  CODE  4910-3-41 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Firvarms 

27  CFR  Part  4 

[T.D.  ATF— 481;  R«f.  Notice  No.  934] 
RIN  1512— AC50 

Addition  of  Tannat  aa  a  Grape  Variety 
Name  for  American  Winea  (2001 R- 
207P) 

agency:  Bureau  of  Alcohol,  Tobacco 

and  Firearms,  Treasury. 

ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  The  Bureau  of  Alcohol, 
Tobacco,  and  Firearms  (ATF)  is  adding 
the  name  "Tannat"  to  the  list  of  prime 
grape  variety  names  approved  for  use  in 
designating  American  wines. 
EFFECTIVE  DATE:  Effective  November  4. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jennifer  Berry,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Regulations 
Division.  Ill  W.  Huron  Street,  Room 
219,  Buffalo,  NY,  14202-2301; 
telephone  (716)  434-8039. 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  the  Federal  Alcohol 
Administration  Act  (FAA  Act)  (27 
U.S.C.  201  et  seq.),  wine  labels  must 
provide  the  consumer  "with  adequate 
information  as  to  the  identity  and 
quality"  of  the  product.  The  FAA  Act 
also  requires  that  the  information 
appearing  on  wine  labels  not  mislead 
the  consumer. 

To  help  carry  out  these  statutor>' 
requirements,  ATF  has  issued 
regulations,  including  those  that 
designate  grape  varieties.  Under  27  CFR 
4.23(b)  and  (c),  a  wine  bottler  may  use 
a  grape  variety  name  as  the  designation 
of  a  wine  if  not  less  than  75  percent  of 
the  wine  (51  percent  in  the  case  of  wine 
made  from  Vitis  labrusca  grapes)  is 
derived  from  that  grape  variety.  Under 
§  4.23(d).  a  bottler  may  use  two  or  more 
grape  variety  names  as  the  designation 
of  a  wine  if  all  of  the  grapes  used  to 
make  the  wine  are  of  the  labeled 
varieties,  and  if  the  percentage  of  the 
wine  derived  from  each  grape  variety  is 
shown  on  the  label. 

In  Treasury  Decision  ATF-370  (61  FR 
522),  issued  on  January  8,  1996.  ATF 
adopted  a  list  of  grape  variety  names 
determined  to  be  appropriate  for  use  in 
designating  American  wines.  The  list  of 
prime  grape  names  and  their  synonyms 
appears  at  §4.91,  while  alternative 
grape  names  temporarily  authorized  for 
use  are  listed  at  §4,92.  We  believe  the 
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listing  of  approved  grape  variety  names 
for  American  wines  will  help 
standardize  wine  label  terminology, 
provide  important  information  about  the 
wine,  and  prevent  consumer  confusion. 

How  May  New  Varieties  Be  Added  to 
the  List  of  Prime  Grape  Names? 

Under  27  CFR  4.93.  any  interested 
person  may  petition  ATF  to  include 
additional  grape  varieties  in  the  list  of 
prime  grape  names.  The  petitioner 
should  provide  evidence  of  the 
following: 

•  Acceptance  of  the  grape  variety; 

•  The  validity  of  the  name  for 
identifying  the  grape  variety; 

•  That  the  variety  is  used  or  will  be 
used  in  winemaking:  and 

•  That  the  variety  is  grown  and  used 
in  the  United  States. 

Documentation  submitted  with  the 
petition  may  include: 

•  A  reference  to  the  publication  of  the 
name  of  the  variety  in  a  scientific  or 
professional  journal  of  horticulture  or  a 
published  report  by  a  professional, 
scientific,  or  winegrowers'  organization: 

•  A  reference  to  a  plant  patent,  if 
patented;  and 

•  Information  about  the  commercial 
potential  of  the  variety,  such  as  the 
acreage  planted  or  market  studies. 

Section  4.93  also  places  certain 
eligibility  restrictions  on  the  approval  of 
grape  variety  names.  We  will  not 
approve  a  name: 

•  If  it  has  previously  been  used  for  a 
different  grape  variety; 

•  If  it  contains  a  term  or  name  found 
to  be  misleading  under  §  4.39;  or 

•  If  a  name  of  a  new  grape  variety 
contains  the  term  "Riesling."' 

The  Director  will  not  approve  the 
name  of  a  new  grape  variety  developed 
in  the  United  States  if  the  name 
contains  words  of  geographical 
significance,  place  names,  or  foreign 
words  that  are  misleading  under  §  4.39. 

Tannat  Petition 

Tablas  Creek  Vineyard  in  Paso  Robles. 
California,  petitioned  ATF  to  add  the 
name  "Tannat"  to  the  list  of  prime  grape 
variety  names  approved  for  the 
designation  of  American  wines.  Tannat 
is  a  red  varietal  with  origins  in 
southwestern  France  and  the  Pyrenees 
Mountains. 

The  petitioner  submitted  the 
following  published  references  to 
Taimat  to  establish  its  acceptance  as  a 
grape  and  the  validity  of  its  name: 

•  "Cepages  et  Vignobles  de  France, 
Volimie  II."  by  Pierre  Galet,  1990,  p. 
313. 

•  "Catalogue  of  Selected  Wine  Grape 
Varieties  and  Clones  Cultivated  in 
France,"  published  by  the  French 


Ministry  of  Agriculture,  Fisheries  and 
Food,  1997,  p.l51. 

•  "Traite  General  de  Viticulture 
Ampelographie,  Volume  II,"  by  P.  Viala 
and  V.  Vermoral,  1991,  pp.  80-82. 

•  "Guide  to  Wine  Grapes."  Oxford 
University  Press,  1996.  by  Jancis 
Robinson,  p.  182. 

The  first  three  references  are  scientific 
articles  that  discuss  the  grape's  origin, 
cultivation,  and  ampelography  (the 
study  and  classification  of  grapevines). 
The  "Guide  to  Wine  Grapes,"  intended 
for  the  general  reader,  contains  a  general 
description  of  the  grape  and  its  uses. 
According  to  these  references,  the 
Tannat  grape  produces  a  deeply  colored 
and  tannic  wine,  which  is  thought  to 
account  for  its  name.  They  also  note  its 
use  as  a  major  component  of  the  French 
wine  Madiran. 

Tablas  Creek  Vineyard  imported  the 
Tannat  plant  into  the  USDA  station  in 
Geneva,  New  York,  in  1992.  The  plant 
was  declared  virus  free  and  shipped 
bare-root  to  Tablas  Creek  Vineyard  in 
Paso  Robles,  California,  in  February 
1993.  In  1996,  the  winery  multiplied, 
grafted,  and  started  planting  Tannat 
vines. 

The  petitioner  stated  that  the  Tannat 
grape  is  currently  grown  and  used  in  the 
United  States  in  winemaking.  Tablas 
Creek  Vineyard  reports  that  in  2000  and 
2001,  it  shipped  several  orders  for 
Tannat  plants  to  vineyards  in  California, 
Arizona,  and  Virginia.  Tarmat  has  also 
long  been  grown  in  the  vine  collections 
of  the  University  of  California.  At  the 
request  of  the  petitioner,  Richard 
Hoenisch,  Vineyard  Manager, 
Viticultiu-e  and  Enology  Department, 
University  of  California  at  Davis, 
contacted  ATF  with  information  about 
the  history  of  the  Tarmat  vines  in  the 
university's  collection. 

According  to  Mr.  Hoenisch,  Taimat 
was  part  of  the  vine  collection  begun  in 
the  1890s  at  the  University  of  California 
at  Berkeley  by  Professor  Eugene  Hilgard. 
Founder  of  the  Department  of  Fruit 
Science,  Hilgard  established  several 
experimental  vineyards  in  California, 
with  sites  in  Berkeley,  Cupertino,  Paso 
Robles,  and  Jackson.  Mr.  Hoenisch 
stated  that  the  vines  in  the  Jackson 
collection,  including  Taimat,  were 
rediscovered  in  1965  by  Dr.  Austin 
Goheen  and  Carl  Luhn  and  repropagated 
at  UC  Davis.  The  university  currenUy 
blends  its  Tannat  wine  into  Cabernet 
Sauvignon  to  increase  tannins,  acidity, 
and  color. 

Tablas  Creek  states  that  Taimat  is  easy 
to  graft  and  relatively  vigorous,  and  has 
great  commercial  potential  in  California. 
It  is  well  adapted  to  most  California 
regions,  ripening  fairly  late  in  the 
growing  season,  after  Grenache  but 


before  Mourvedre  and  Cabernet 
Sauvignon.  The  petitioner  reports  that  it 
has  had  two  highly  successful  crops  off 
its  0.5  acre  planting.  Its  1999  harvest 
had  a  brix  of  28  and  a  pH  of  3.18,  while 
the  2000  harvest  had  a  brix  of  25  with 
a  pH  of  3.45.  The  petitioner  states  that 
the  wine  is  rich,  with  good  color,  and 
excellent  aromatics  and  spice.  Tablas 
Creek  further  reports  that  the  wine  has 
done  well  in  tastings,  resulting  in 
additional  orders  for  Tannat  plants  from 
other  vineyards  and  nurseries. 

Notice  No.  934 

Based  on  the  evidence  submitted  by 
the  petitioners,  ATF  published  Notice 
934  on  January  23,  2002,  (67  FR  3135) 
proposing  to  add  the  name  "Taimat"  to 
the  list  of  approved  grape  names  in 
§  4.91.  ATF  received  five  comments  in 
response  to  the  notice.  Four  of  the 
comments  were  from  wineries,  with  the 
fifth  from  the  State  Enologist  for 
Virginia,  Dr.  Bruce  Zoecklein  of  Virginia 
Tech  University.  All  of  the  commenters 
supported  the  proposed  addition  of  the 
Tannat  grape  to  the  list  of  approved 
names. 

After  reviewing  the  evidence  and 
comments,  ATF  determined  that  the 
petitioner  provided  sufficient  evidence 
to  satisfy  the  requirements  of  §  4.93.  We 
are  therefore  amending  the  list  of  prime 
grape  names  in  27  CFR  4.91  to  include 
the  name  "Tannat." 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  and  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  rule.  This  rule  does  not 
require  winemakers  to  collect  or  report 
any  additional  information. 

How  Does  the  Regulatory  Flexibility  Act 
Apply  to  This  Final  Rule? 

We  certify  that  this  final  regulation 
will  not  have  a  significant  economic 
impact  on  a  substanticil  number  of  small 
entities.  This  regulation  will  permit  the 
use  of  a  new  grape  varietal  name.  We  do 
not  expect  any  negative  impact  on  small 
entities.  We  are  not  imposing  new 
requirements.  Accordingly,  the  Act  does 
not  require  a  regulatory  flexibility 
analysis. 

Is  This  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

This  is  not  a  significant  regulatory 
action  as  defined  by  Executive  Order 
12866.  Therefore,  a  regulatory 
assessment  is  not  required. 


Drafting  Information 

The  principal  author  of  this  document 
is  Jennifer  Berry,  Regidations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subiects  in  27  CFR  Part  4 

Advertising,  Customs  duties  and 
inspection.  Imports,  Labeling,  Packaging 
and  containers.  Reporting  and 
recordkeeping  requirements.  Trade 
practices.  Wine. 

Authority  and  Issuance 

Accordingly,  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  is  amended  as 
follows: 

PART  4— LABEUNG  AND 
ADVERTISING  OF  WINE 

Paragraph  1.  The  authority  citation 
for  part  4  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Par.  2.  Section  4.91  is  amended  by 
adding  the  name  "Tannat",  in 
alphabetical  order,  to  the  list  of  prime 
grape  names,  to  read  as  follows: 

S  4.91    List  6r  approved  prima  namaa. 

***** 

Tannat 


Signed:  July  12.  2002. 
Bradley  A.  Buckles, 
Director. 

Approved:  August  9,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary,  (Regulatory, 
Tariff,  and  Trade  Enforcement). 
(FR  Doc.  02-22382  Filed  9-3-02;  8:45  am] 
SaUNG  CODE  M1&-13-P 

DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Alcohol,  Tobacco  and 
Rrearma 

27  CFR  Part  9 
RIN  1512-AC92 
[T.D.  ATF-482;  Re:  Notice  No.  891] 

Expansion  of  LodI  Vitlcuitural  Area 
(2000R-436P) 

AGENCY:  Bureau  of  Alcohol.  Tobacco 
and  Firearms  (ATF),  Treasury. 
ACTION:  Treasury  decision,  final  rule. 

SUMMARY:  This  Treasury  decision 
expands  the  existing  Lodi  viticultural 
area  located  in  Sacramento  and  San 
Joaquin  coimties  in  California.  This 
decision  changes  the  southern  and 
western  boundaries  of  the  Lodi 
viticultural  area,  expanding  it  1 7 


percent  in  size.  The  Bureau  of  Alcohol, 
Tobacco  and  Firearms  believes  the  use 
of  viticultural  area  names  as 
appellations  of  origin  in  wine  labeling 
and  advertising  helps  consumers 
identify  the  wines  they  may  purchase.  It 
also  allows  wineries  to  better  designate 
the  specific  grape-growing  area  in  which 
their  wine  grapes  were  grown. 
EFFECTIVE  DATE:  Effective  November  4, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  Sutton,  Specialist,  Regulations 
Division  (San  Francisco,  CA),  Bureau  of 
Alcohol,  Tobacco  and  Firearms,  221 
Main  Street,  11th  Floor,  San  Francisco, 
CA  94105;  telephone  (415)  947-5192. 
SUPPLEMENTARY  INFORMATION: 

Background  on  Viticultural  Areas 

What  is  ATF's  Authority  to  Establish  a 
Viticultural  Area? 

The  Federal  Alcohol  Administration 
Act  (FAA  Act)  at  27  U.S.C.  205(e) 
reqvures  that  alcohol  beverage  labels 
provide- the  consumer  with  adequate 
information  regarding  a  product's 
identity  and  prohibits  the  use  of 
deceptive  information  on  such  labels. 
The  FAA  Act  also  authorizes  the  Bureau 
of  Alcohol,  Tobacco  and  Firearms  (ATF) 
to  issue  regidations  to  carry  out  the 
Act's  provisions. 

Reflations  in  27  CFR  part  4,  Labeling 
and  Advertising  of  Wine,  allow  the 
establishment  of  definitive  viticultural 
areas.  The  regidations  allow  the  name  of 
an  approved  viticultural  area  to  be  used 
as  an  appellation  of  origin  on  wine 
labels  and  in  wine  advertisements.  A 
list  of  approved  viticultural  areas  is 
contained  in  27  CFR  part  9,  American 
Viticultural  Areas. 

What  is  the  Definition  of  an  American 
Viticultural  Area? 

An  Americain  viticultural  area  is  a 
delimited  grape-growing  region 
distinguishable  by  geographic  features 
such  as  soil,  climate,  elevation, 
topography,  etc.,  which  distinguish  it 
from  surrounding  areas. 

What  is  Required  to  Establish  a 
Viticultural  Area? 

Any  interested  person  may  petition 
ATF  to  establish  a  grape-growing  region 
as  a  viticultural  area.  The  petition  must 
include: 

•  Evidence  that  the  name  of  the 
proposed  viticultural  area  is  locally 
and/or  nationally  known  as  referring  to 
the  area  specified  in  the  petition; 

•  Historical  or  current  evidence  that 
the  boundaries  of  the  viticultural  area 
are  as  specified  in  the  petition; 

•  Evidence  relating  to  the 
geographical  characteristics  (climate. 


soil,  elevation,  physical  features,  etc.) 
which  distinguish  the  viticultural 
features  of  the  proposed  area  from 
siuToimding  areas; 

•  A  description  of  the  specific 
boundaries  of  the  viticultural  area, 
based  on  features  which  can  be  found 
on  United  States  Geological  Survey 
(U.S.G.S.)  maps  of  the  largest  applicable 
scale;  and 

•  A  copy  (or  copies)  of  the 
appropriate  U.S.G.S.  map(s)  with  the 
proposed  boundaries  prominently 
marked. 

Lodi  Expansion  Petition 

ATF  received  a  petition  in  1998  from 
Christopher  Lee,  an  attorney 
representing  nine  San  Joaquin  County 
grape  growers,  proposing  to  expand  the 
Lodi  viticultural  area.  27  CFR  9.107. 
ATF  published  a  Notice  of  Proposed 
Rulemaking  on  February  7,  2000. 
describing  the  petition  and  requesting 
comments  (Notice  No.  891;  65  FR  5828). 
Evaluation  of  the  comments, 
consideration  of  alternate  boundaries, 
and  the  need  for  additional 
dociunentation  delayed  our  publication 
of  this  final  rule. 

The  Lodi  viticultural  area  is  located 
approximately  70  miles  inland  bnm  the 
Pacific  coast  between  Sacramento  and 
Stockton  in  northern  California.  The 
originally  approved  Lodi  viticultural 
area  encompasses  approximately 
458.000  acres.  The  expansion  areas  are 
to  the  south  and  west  of  the  original 
viticultural  area.  The  expansion  areas 
include  93.500  acres  with 
approximately  10.840  acres  of  planted 
wine  grapes.  The  southern  addition 
totals  66.000  acres,  with  5,600  vineyard 
acres.  The  Calaveras  River,  the  San 
Joaquin-Stanislaus  Coimty  line.  State 
Route  4.  and  Interstate  5  form  the 
southern  expansion's  boundaries.  The 
western  addition  includes  27,500  acres, 
with  5,240  acres  planted  to  vines. 
Eightmile  Road  west  of  Interstate  5. 
Bishop  Cut,  a  line  drawn  through  a 
series  of  landmarks  through  the  sloughs 
and  islands,  and  the  meandering 
Mokelumne  River  to  its  intersection 
with  the  original  western  boundary  at 
the  Sacramento  County  line  form  the 
western  expansion  area's  boundaries. 

The  Clarksburg  viticultural  area 
borders  the  expanded  Lodi  viticultural 
area  on  the  northwest,  while  the  large 
Sierra  Foothills  viticultural  area  lies  to 
east  of  the  Lodi  viticultural  area.  The 
Lodi  expansion  neither  creates  overlaps 
with  other  viticultural  areas  nor 
encompasses  any  smaller  viticultural 
area. 
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Notice  of  Proposed  Rulemaking 

Comments 

The  Notice  of  Proposed  Rulemaking, 
Notice  No.  891,  requested  comments 
from  all  interested  persons  concerning 
the  expansion  of  the  Lodi  viticultural 
area  by  April  7.  2000.  ATF  received 
twenty-three  comments  from 
individuals  and  groups,  including 
industry  members,  the  Lodi  Appellation 
Winery  Association,  the  Lodi- 
Woodbridge  Winegrape  Commission, 
and  the  West  Lodi  Growers  group. 

ATF  received  five  favorable 
comments  from  four  industry  members 
and  one  Lodi  resident.  These  comments 
indicated  the  expansion  area  is 
recognized  by  the  Lodi  name,  and  that 
its  climate  and  soil  are  similar  to  the 
original  area.  An  industry  member  with 
40  years  viticulture  experience,  who  has 
farmed  grapes  in  the  original  and 
expanded  western  Lodi  viticultural  area, 
noted  that  he  uses  similar  farming  and 
irrigation  practices  for  all  his  vineyards 
and  sells  the  grapes  on  the  same 
contracts  for  the  same  prices. 

The  Lodi-Woodbridge  Winegrape 
Commission,  which  has  concurrent 
boundaries  with  California's  Crush 
District  11,  took  a  neutral  position  on 
the  area's  expansion.  The  Commission's 
boundaries  encompass  the  original  and 
expanded  Lodi  viticultural  area. 

The  Lodi  Appellation  Winery 
Association  comment  letter,  containing 
eight  signatures,  opposed  the 
viticultural  area's  expansion.  In  1982, 
the  Association  actively  worked  to 
define  the  original  Lodi  viticultural 
area.  The  Association  continues  to 
believe  the  viticultural  area's  original 
boundaries  are  correct,  based  on  their 
collective  experience  and  knowledge. 
Three  individual  industry  members  sent 
comments  similar  to  the  Association's  ' 
opposing  comments. 

"The  Lodi  Appellation  Winery 
Association  contends  the  expansion  is 
an  attempt  at  economic  gain  that  could 
create  consumer  confusion  and  hurt  the 
Lodi  viticultural  area  name.  The  letter 
noted  that  the  expansion  petitioner's 
information  on  climate,  soil,  and  other 
elements  was  based  on  evidence  from 
paid  soil  scientists  and  meteorologists, 
not  from  experienced  winegrowers  of 
the  area.  The  Association's  letter  also 
states  that,  while  the  original  1982  Lodi 
petitioners  didn't  consider  the  Linden 
area  (a  part  of  the  southern  expansion), 
they  did  include  all  existing,  significant 
wine  grape  plantings  to  the  west. 

ATF  Response 

The  Lodi  Appellation  Winery 
Association  letter  did  not  provide 
evidence  substantiating  their  claims  of 


consumer  confusion  and  faulty  climate 
and  soil  data.  As  noted  above,  ATF  did 
receive  a  favorable  comment  from  an 
industry  member  with  extensive 
viticultural  experience  on  both  sides  of 
the  original  western  boundary  and  the 
expansion  petition  group  is  composed 
of  area  vineyard  owners  who  are 
familiar  with  local  conditions. 

West  Lodi  Growers  Group  Comments 

ATF  received  six  comments  from  the 
West  Lodi  Growers  group  requesting 
inclusion  of  their  lands,  which  are 
located  adjacent  to  the  petitioned 
western  expansion  area.  The  West  Lodi 
Growers  group  did  not  object  to  the 
expansions,  but  wished  to  be  included 
in  the  expanded  Lodi  viticultural  area. 
The  petitioned  western  expansion  line 
used  mean  sea  level,  or  the  zero-foot 
elevation,  to  realign  the  boundary  from 
one  to  two  miles  west  of  the  original 
line.  The  expansion  petition  stated  that 
the  land  below  mean  sea  level  further  to 
the  west  had  different  soils  and  drainage 
than  the  petitioned  expansion  area. 

The  West  Lodi  Growers  group  asked 
that  the  proposed  western  expansion 
boundary  be  moved  about  two  miles 
further  west,  encompassing  an 
additional  13,000  acres  of  agricultural 
land,  much  of  which  is  below  mean  sea 
level.  The  West  Lodi  Growers  group 
provided  substantive  docimientation  of 
this  land's  soil  and  drainage  conditions 
in  support  of  their  request  for  inclusion 
in  the  expanded  Lodi  viticultural  area. 

Terry  Prichard,  an  Extension  Soil  and 
Water  Specialist  for  the  University  of 
California  at  Davis,  collected  and 
analyzed  independent  soil  samples  frY)m 
the  western  Lodi  area  below  mean  sea 
level.  The  West  Lodi  Growers  group 
included  Mr.  Prichard's  findings  in  their 
comments.  His  study  indicates  that 
these  soils  have  neutral  pH,  mineral  soil 
classifications,  and  viticulture 
production  capabilities  identical  to  the 
western  expansion  area  adjacent  to  the 
original  boundary  line.  Mr.  Prichard 
states  the  only  distinguishing  factor 
between  the  two  western  expansion 
areas  is  the  difference  in  elevation, 
above  or  below  mean  sea  level. 

The  drainage  management  system  for 
the  western  Lodi  area  below  mean  sea 
level  includes  a  system  of  levees, 
allowing  for  successful  viticulture.  The 
latest  soil  survey,  completed  in  1977, 
does  not  account  for  changes  in  the  last 
25  years.  Since  1977,  the  soil  has  been 
altered  from  an  organic  to  a  mineral 
soils  classification  through  drainage 
management,  the  physical  mixing  of 
soils,  and  natural  oxidation.  To  the  west 
of  the  expanded  boundary  line,  the  soils 
gradually  revert  to  an  organic 
classification.  The  soil  pH  level  in  the 


western  expansion  area  is  now  typically 
above  7,  or  neutral.  The  organic  matter 
content  of  the  surface  soils  (0-24  inch 
depth)  has  fallen  to  an  average  of  1.2%, 
with  the  deeper  soils  (24-28  inch  depth) 
averaging  0.2%.  Thus,  the  soil  in  the 
area  below  sea  level  now  resembles  that 
of  the  original  Lodi  viticultural  area. 

Soil  scientist,  horticulturist,  and 
vineyard  consultant  Stanley  "Grant  also 
evaluated  the  West  Lodi  Growers'  lands 
below  mean  sea  level  by  taking  and 
evaluating  field  soil  samples  and  by 
using  federal  Soil  Conservation  Service 
information.  The  tested  soils  correlated 
well  with  the  USDA  Soil  Survey  of  San 
Joaquin  County,  California,  for  mineral 
soils,  and  clay  and  silt  clay  loams,  but 
had  little  correlation  to  the  County's 
organic  mucks  and  mucky  silt  loams. 
Laboratory  testing  of  field  samples 
indicated  the  siu^ce  organic  matter 
ranged  between  4.1%  and  8.4%,  within 
the  range  for  mineral  soils  and  below 
the  range  for  organic  soils.  The  surface 
pH  ranged  between  6.7  and  7.9,  being 
neutral  to  slightly  alkaline,  also 
indicative  of  mineral  soils. 

Mr.  Grant  notes  that  the  continuous 
cultivation  of  the  West  Lodi  Growers' 
lands  has  changed  their  soil  character 
from  organic  to  mineral  and  extended 
the  mineral  soils  further  west,  below  sea 
level,  than  indicated  on  the  1975-1977 
soil  smvey  maps.  The  differences 
between  the  soils  to  the  immediate  east 
and  west  of  the  original  Lodi  west 
boundary  at  Interstate  5  are  negligible, 
reflecting  strong  soil  similarities 
between  Lodi's  original  and  expanded 
western  area.  In  contrast,  the  area 
outside  and  to  the  west  of  the  expanded 
Lodi  viticultural  area  boundary  line 
maintains  its  organic  soil  character. 

Irrigation  advisor  Todd  Otto  stated  the 
water  table  in  the  West  Lodi  Growers 
area,  above  or  below  mean  sea  level, 
plays  no  major  role  in  wine  grape 
production.  He  stated  that  the  water 
table  in  west  Lodi  can  be  successfully 
regulated  through  irrigation  drainage 
management.  With  their  drainage 
infrastructure,  he  added,  the  west  Lodi 
area  growers  have  an  advantage  over  the 
central  Lodi  growers  in  removing  excess 
water. 

ATF  Determination 

After  evaluating  all  comments,  ATF 
asked  for  additional  information  and 
dociunentation  from  the  expansion 
petitioner.  The  expansion  petitioner 
provided  further  evidence,  including 
updates  in  2001,  on  the  soil,  climate, 
and  name  recognition  for  their  proposed 
southern  and  western  expansion  areas 
showing  their  similarity  to  the  original 
Lodi  viticultural  area. 
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ATF  also  sought  further 
documentation  and  evidence  from  the 
West  Lodi  Growers  group,  which  sought 
to  further  enlarge  the  proposed  western 
Lodi  expansion.  In  response,  the  group 
provided  further  evidence  in  support  of 
the  additional  western  expansion.  The 
group's  documentation  of  soil,  drainage, 
and  climate  conditions  in  the  enlarged 
expansion  area  provided  substantive 
and  convincing  evidence  of  the 
similarities  between  the  western  Lodi 
area  and  the  original  viticultiiral  area. 

Subsequent  to  reviewing  the 
additional  evidence  from  both  sources, 
ATF  asked  the  expansion  petitioner  to 
comment  on  the  West  Lodi  Growers' 
request  for  a  larger  western  expansion. 
On  behalf  of  the  petitioners,  attorney 
Christopher  Lee  stated  that  his  group 
supported  the  larger  western  expansion 
requested  by  the  West  Lodi  Growers 
group. 

In  light  of  the  evidence  provided,  ATF 
has  determined  to  expand  the  Lodi 
viticultural  area  to  encompass  the 
southern  expansion  area  and  the  entire 
western  expansion  area,  including  the 
area  requested  for  inclusion  by  the  West 
■Lodi  Growers  group.  This  decision  is 
based  on:  (1)  'The  expansion  of  wine 
grape  growing  to  areas  adjacent  to  the 
original  Lodi  viticulttural  area  since  the 
original  1982  petition,  (2)  the 
significant,  substantive,  and  convincing 
evidence  provided  regarding  the 
similarities  between  the  original  Lodi 
area  and  the  expansion  areas,  and  (3) 
the  support  of  the  expansion  petitioners 
for  the  addition  of  the  West  Lodi  Grape 
Growers  group's  lands  to  the  Lodi 
viticultural  area.  ATF  also  notes  that  the 
expanded  Lodi  area  is  still  within  the 
boundaries  of  the  Lodi-Woodbridge 
Winegrape  Commission  and  California 
Crush  District  11. 

This  final  rule  modifies  paragraphs  (b) 
and  (c)  of  section  9.107  of  27  CFR  part 
9,  American  Viticultinal  Areas.  The  list 
of  maps  required  to  define  the  Lodi 
viticiiltiual  area  is  revised,  as  is  the 
language  describing  the  area's  southern 
and  western  boundaries.  While  the 
northern  and  eastern  boundaries  are  not 
changed,  ATF  has  modified  the 
language  used  in  their  description  to 
meet  plain  language  requirements.  This 
final  rule  also  corrects  a  minor  error 
found  in  the  current  section 
9.107(c)(10).  This  paragraph's  last  line, 
which  reads  "ending  in  the  "Folsom 
SE"  map);"  should  read  "ending  in  the 
Sloughhouse,  Calif,  map);". 


The  Expanded  Lodi  Viticultural  Area 

Evidence  That  the  Name  of  the  Area  is 
Locally  or  Nationally  Known 

The  Lodi  viticultinal  area  expansion 
petition  used  the  borders  of  the  Lodi- 
Woodbridge  Wine  Commission,  which 
is  concurrent  with  California  Crush 
District  11,  and  a  Lodi  Chamber  of 
Commerce  map,  as  evidence  that  the 
"Lodi"  name  is  recognized  for  the 
original  and  expanded  Lodi  viticultural 
areas.  In  addition,  the  expansion 
petition  noted  that  the  city  of  Lodi's 
Pacific  Bell  telephone  directory  service 
area  includes  the  western  expansion 
area,  while  Electoral  District  Four, 
commonly  referred  to  as  the  Lodi/North 
Comity/East  County  District, 
encompasses  the  southern  expansion 
area. 

Historical  or  Current  Evidence  That  the 
Boundaries  of  the  Viticultural  Area  are 
as  Specified  in  the  Petition 

The  expanded  Lodi  viticultural  area  is 
within  the  boimdaries  of  the  Lodi- 
Woodbridge  Wine  Commission,  a  group 
established  in  1991  within  California 
Crush  District  11  for  regional 
viticultiu^  promotion,  research,  and 
education.  The  "Soil  Survey  of  the  Lodi 
Area,"  California,  1937,  "California 
Wine  Country,"  1968;  and  "The  Grape 
Districts  of  California,"  undated, 
include  generally  all  boundary 
descriptions  that  encompass  the  Lodi 
viticultural  area's  expanded  boundaries. 

Evidence  Relating  to  the  Geographical 
Features  (Climate,  Soil,  Elevation, 
Physical  Features,  Etc.)  Which 
Distinguish  Viticultural  Features  of  the 
Proposed  Area  From  Surrounding  Areas 

The  original  Lodi  viticultiual  area 
final  ruling  of  February  13, 1986,  (T.D.- 
223,  51  FR  5324)  provides  details  on  the 
area's  geography,  soils,  and  climate. 
Included  within  the  viticultural  area's 
original  boundaries  were  alluvial  fans, 
flood  plains,  and  lower  and  higher 
terraced  areas.  The  climatically 
moderating  effect  of  the  wind  gap  from 
San  Francisco  Bay,  as  well  as  the  area's 
soils,  provided  distinctive  grape 
growing  conditions  for  the  Lodi  area. 

SoU 

The  original  petition  soil  information, 
taken  from  1952  and  1954  publications, 
listed  Hanford,  Delhi,  or  Dinuba  soils  on 
the  alluvial  fans  and  San  Joaquin, 
Madera,  Ramona,  and  Redding  soils  in 
the  terrace  areas.  The  region  west  of  the 
original  boimdary  line  was  described  as 
flood-prone,  poorly  drained  Delta  land, 
with  Ryde  soils  and  peat. 

The  expansion  petition,  however, 
provides  evidence  that  the  soils  within 


the  original  and  expansion  areas  are,  in 
fact,  alike.  The  twenty-two  soils  in  the 
original  viticultural  area  are  also  in  the 
expansion  areas.  These  soils  are 
generally  coarse  to  moderately  fine  in 
texture,  moderately  well  to  well 
drained,  and  have  great  depth. 

The  Lodi  viticultural  area  is  a  low, 
relatively  flat  area  located  along  the 
western  slope  of  the  Sierra  Nevada 
Mountains.  This  mountain  range 
influences  the  soils  of  the  viticultural 
area  through  the  weathering,  erosion, 
and  soil  deposits  along  its  western 
slope.  Historic  climatic  fluctuations, 
including  glacial  and  warm  periods, 
have  created  the  major  estuaries  that 
deposit  soils  within  the  Lodi  area.  The 
western-most  expansion  portion  had 
organic  soils  until  technology, 
cultivation,  and  natural  oxidation 
transformed  them  into  mineral  soils. 

The  soils  of  the  south  expansion  area 
are  similar  to  those  to  its  north  within 
the  original  Lodi  viticultural  area's 
boundary  lines.  The  original  area  and 
the  southern  expansion  area  have 
predominantly  older  terrace  soils  and 
low  Sierra  foothill  residue  soils.  The 
soil  associations  include  Archerdale- 
Cogna-Finrod,  Tokay-Acampo,  Madera- 
San  Joaquin-Burella,  Cometa  San 
Joaquin -Rockl in ,  Pentz-Pardee-Keyes- 
Hadsleville-Mokelumne,  Redding- 
Redbluff-Yellowlark,  and  Aubum- 
Whiterock- Argonaut . 

The  western  expansion  area  soils  are 
a  continuation  of  those  foimd 
immediately  within  the  original  western 
boundary  line.  The  soil  associations 
include  Pehter-Egbert-Sailboat,  Merritt- 
Grangeville-Columbia-Vina- 
Coyotecreek,  Jacktone-Hollenbeck- 
Stockton,  Devries-Rioblancho-Guard, 
Archerdale-Cogna-Finrod,  and  Tokay- 
Acampo.  The  western-most  part  of  this 
expansion  area,  located  at  or  slightly 
below  mean  sea  level,  has  a  system  of 
man-made  levees  constructed  along 
sloughs  and  channels.  Between  these 
levees  are  "islands"  equipped  with 
drainage  pipes,  pumps,  and  ditches  that 
reduce  the  water  content  of  the  land  and 
facilitate  agriculture.  Since  the  soil 
survey  of  1975  to  1977,  the  soil's  natural 
oxidation,  a  factor  of  the  drainage 
system  and  the  atmosphere,  in 
conjunction  with  cultivation  of  the  land, 
has  changed  the  character  of  the  soil 
from  organic  to  mineral.  This  area  now 
has  the  same  mineral  soil  classifications 
as  the  rest  of  the  western  expansion  and 
as  the  area  inside  the  original  west 
boundary.  These  soils  now  bear  little 
correlation  to  the  area's  1975  to  1977 
soil  survey. 
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Geography  , 

The  original  Lodi  viticultxiral  area  is 
described  as  an  inland  area  of  alluvial 
fans,  flood  plains,  and  lower  and  higher 
terrace  lands.  The  southern  expansion 
of  66,000  acres  has  similar  topography 
to  the  area  directly  north  within  the 
original  viticultural  area's  boundaries. 
The  western  expansion  of  27,500  acres, 
with  elevations  varying  between  ten  feet 
above  to  ten  feet  below  sea  level,  is 
lower  than  the  average  elevation  of  ten 
feet  above  sea  level  at  the  original  west 
boundary  line.  However,  the  flat,  low 
terrain  of  the  original  west  boundary 
area  and  the  western  expansion  area  are 
similar.  . 

Climate 

The  climatically  moderating  effect  of 
the  San  Francisco  Bay  wind  gap, 
originating  at  the  Pacific  Ocean  and  the 
Golden  Gate,  along  with  the  Sacramento 
Delta  winds,  make  the  Lodi  viticultxiral 
area  a  distinctive  grape-grovdng  region. 
The  San  Francisco  Bay  winds  travel 
east,  cross  the  lower  elevations,  and 
cool  the  inland  Lodi  area.  Immediately 
outside  the  viticultural  area,  the  climate 
is  naturally  warmer  to  the  north  and 
south.  However,  with  the  prevailing 
wind  gap  effect,  it  is  cooler  to  the  west; 
it  is  also  cooler  to  the  east  due  to  the 
cold  air  drainage  from  the  Sierra 
Nevada. 

The  temperatures  and  rainfall  of  the 
expansion  areas  are  similar  to  the 
original  Lodi  viticultural  area.  A  three- 
year  comparison  of  degree-day  readings 
and  rainfall  was  made  between  Linden 
in  the  southern  expansion  and 
Lockeford,  close  to  the  center  of  the 
original  viticultxu-al  area.  A  similar 
three-year  comparison  was  made 
between  Canal  Ranch  in  the  western 
expansion  area  and  the  city  of  Lodi  in 
the  original  viticultural  area.  The 
temperature  variation  was  minor,  less 
than  0.5  degree  per  day  over  the  course 
of  a  210-day  growing  season  for  the 
expansion  areas.  The  rainfall  totals, 
with  the  exception  of  an  atypically  leirge 
1998-1999  Linden  total,  are  similar  in 
amount  and  variation  from  year-to-year. 

Regulatory  Analyses  and  Notices 

Does  the  Paperwork  Reduction  Act 
Apply  to  this  Final  Rule? 

The  provisions  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
chapter  35,  cmd  its  implementing 
regulations,  5  CFR  part  1320,  do  not 
apply  to  this  rule  because  we  impose  no 
requirement  to  collect  information. 


How  Does  the  Regulatory  Flexibility  Act 
Apply  to  this  Final  Rule? 

It  is  hereby  certified  that  this 
regulation  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  or  otherwise 
cause  a  significant  increase  in  reporting, 
record  keeping,  or  other  compliance 
burdens  on  a  substantial  number  of 
small  entities.  No  new  requirements  are 
imposed.  ATF  approval  of  a  viticultural 
area  is  not  an  endorsement  of  the  wine 
produced  in  the  area.  The  approval  of 
this  viticultural  area  petition  merely 
allows  the  wineries  in  the  area  to  more 
accurately  describe  the  origin  of  their 
wines  to  consiuners  and  helps 
consiuners  identify  the  wines  they 
purchase.  Thus,  any  benefit  derived 
from  the  use  and  reputation  of  a 
viticultural  area  name  is  the  result  of  a 
proprietor's  own  efforts  and  consiuner 
acceptance  of  wines  from  that  area. 
Accordingly,  a  regulatory  flexibility 
analysis  is  not  required. 

Is  this  a  Significant  Regulatory  Action 
as  Defined  by  Executive  Order  12866? 

We  have  determined  that  this 
regulation  is  not  a  significant  regiUatory 
action  as  defined  by  Executive  Order 
12866.  A  regulatory  assessment  is  not 
required. 

Drafting  Information 

The  principal  author  of  this  docimient 
is  Nancy  Sutton,  Regidations  Division, 
Bureau  of  Alcohol,  Tobacco  and 
Firearms. 

List  of  Subjects  in  27  CFR  Part  9 

Wine. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble.  Title  27,  Code  of  Federal 
Regulations,  part  9,  American 
Viticultural  Areas,  is  amended  as 
follows: 

PART  9— AMERICAN  VmCULTURAL 
AREAS 

Paragraph  1.  The  authority  citation 
for  part  9  continues  to  read  as  follows: 

Authority:  27  U.S.C.  205. 

Subpart  C — Approved  American 
Viticultural  Areas 

Par.  2.  Section  9.107  is  amended  by 
revising  paragraphs  (b)  and  (c)  to  read 
as  follows: 

§9.107    Lodi. 

(a)  *   *   * 

(b)  Approved  Maps.  The  appropriate 
maps  for  determining  the  boundaries  of 
the  Lodi  viticultural  area  are  18  U.S.G.S. 


7.5  minute  series  maps  and  are  titled  as 
follows: 

(1)  Valley  Springs  SW,  Calif.  1962; 

(2)  Farmington,  Calif.  1968 
(PhotoreviSed  1987); 

(3)  Peters,  CA  1952,  {Photorevised 
1968); 

(4)  Stockton  East,  Calif.  1968, 
(Photorevised  1987); 

(5)  Waterloo,  Calif.  1968. 
(Photoinspected  1978); 

(6)  Lodi  South,  Calif.  1968, 
(Photorevised  1976); 

(7)  Terminous,  Calif.  1978;  (Minor 
Revision  1993); 

(8)  Thornton,  Calif.  1978; 

(9)  Bruceville,  Calif.  1968, 
(Photorevised  1980); 

(10)  Florin,  Calif.  1968  (Photorevised 
1980); 

(11)  Elk  Grove,  Calif.  1968 
(Photorevised  1979); 

(12)  Sloughhouse.  Calif.  1968 
(Photorevised  1980,  Minor  Revision    ' 
1993); 

(13)  Buffalo  Creek,  Calif.  1967 
(Photorevised  1980); 

(14)  Folsom  SE,  Calif.  1954 
(Photorevised  1980); 

(15)  Carbondale,  Calif.  1968 
(Photorevised  1980,  Minor  Revision 
1993); 

(16)  Goose  Creek,  Calif.  1968 
(Photorevised  1980,  Minor  Revision 
1993); 

(17)  Clements,  Calif.  1968  (Minor 
Revision  1993);  and 

(18)  Wallace.  Calif.  1962. 

(c)  Boundaries.  The  Lodi  viticultural 
area  is  located  in  California  in  the 
counties  of  Sacramento  and  San 
Joaquin.  The  beginning  point  is  located 
at  the  intersection  of  the  Calaveras  River 
and  the  San  Joaquin-Stanislaus  Coimty 
line  (Valley  Springs  SW.  Calif,  map). 

(1)  From  the  beginning  point,  proceed 
south  along  the  San  Joaquin-Stanislaus 
Coimty  line  to  its  intersection  with  State 
Route  4,  also  known  as  Fimck  Road, 
TIN,  R9E  (Farmineton,  Calif,  map); 

(2)  Then  proceed  west  on  State  Route 
4  (west  on  Funck  Road,  then  south  on 
Waverly  Road,  then  west  through  the 
village  of  Farmington  on  Farmington 
Road)  to  State  Route  4's  intersection 
with  Jack  Tone  Road,  TIN,  R7E 
(beginning  on  the  Farmington,  Calif, 
map,  passing  through  the  Peters,  CA 
map,  and  ending  on  the  Stockton  East, 
Calif,  map); 

(3)  Then  proceed  north  along  Jack 
Tone  Road  to  its  intersection  with 
Eightmile  Road.  T3N,  R7E  (ending  on 
the  Waterloo,  Calif,  map); 

(4)  Then  proceed  west  along 
Eightmile  Road  to  its  intersection  with 
Bishop  Cut,  T3N,  R5E  (beginning  on  the 
Waterloo,  Calif,  map,  passing  through 
the  Lodi  South.  Calif,  map,  and  ending 
on  the  Terminous,  Calif,  map); 


Federal  Register/Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Rules  and  Regulations      56485 


(5)  Then  proceed  north  along  Bishop 
Cut  to  White  Slough,  T3N,  R5E 
(Terminous,  Calif,  map); 

(6)  Then  proceed  west  along  White 
Slough  to  an  unnamed  drainage  canal 
on  Terminous  Tract,  across  the  slough 
frt)m  a  marked  pimiping  station  on  King 
Island,  T3N,  R5E  (Terminous,  Calif, 
map); 

(7)  Then  proceed  straight  northwest 
on  the  Terminous  Tract  to  the  south  end 
of  Peatland  Road  and  follow  it  north  to 
its  intersection  vdth  State  Route  12, 
T3N,  R5E  (Terminous,  Calif,  map); 

(8)  Then  proceed  west  0.2  mile  on 
State  Route  12  to  its  intersection  with  an 
unnamed  unimproved  road  at  BM-8, 
and  continue  straight  northwest  on  the 
Terminous  Tract  to  the  marked  siphon 
on  the  south  side  of  Sycamore  Slough, 
T3N,  R5E  (ending  on  the  Thornton, 
Calif,  map); 

(9)  Then  proceed  in  a  straight  line 
north-to-northeast  across  Brack  Tract, 
Hog  Slough  and  Canal  Ranch  to  the 
line's  intersection  with  Beaver  Slough 
near  the  90-degree  east  turn  of  an 
unnamed  light  duty  road,  west  of  a 
small  cluster  of  buildings,  T4N,  R5E 
(Thornton,  Calif,  map); 

(10)  Then  proceed  west  along  Beaver ' 
Slough  to  its  intersection  with  the  South 
Mokelimme  River,  following  the  river 
north  and  east  to  its  intersection  with 
Interstate  5  (marked  as  imder 
construction),  T5N,  R5E  ( ending  on  the 
Bruceville,  Calif,  map); 

(11)  Then  proceed  northwest  along 
Interstate  5  to  its  intersection  with  an 
unnamed  road,  locally  known  as  Hood- 
Franklin  Road. 

(12)  From  Interstate  5,  proceed  east  on 
Hood-Franklin  Road  to  its  intersection 
with  Franklin  Boulevard,  Section  17, 
T6N,  R5E  (ending  on  the  Florin,  Calif, 
map); 

(13)  Proceed  generally  north  along 
Franklin  Boulevard  to  its  intersection 
with  Sims  Road  and  a  section  line 
running  due  east  marking  the  northern 
boundary  of  Section  28,  T7N,  R5E 
(Florin,  Calif,  map). 

(14)  Follow  this  section  line  due  east 
to  its  junction  with  Sheldon  Road  and 
then  proceed  east  along  Sheldon  Road 
to  its  intersection  with  the  Central 
California  Traction  Co.  Railroad 
(beginning  on  the  Florin,  Calif,  map  and 
ending  on  the  Elk  Grove,  Calif,  map); 

(15)  Proceed  southeast  along  the 
Central  California  Traction  Co.  Railroad 
to  its  intersection  with  Grant  Line  Road 
(Elk  Grove,  Calif,  map); 

(16)  Then  northeast  along  Grant  Line 
Road  to  its  intersection  with  State 
Highway  16  (beginning  on  the  Elk 
Grove,  Calif,  map,  passing  through  the 
Sloughhouse,  Calif,  map,  and  ending  on 
the  Buffalo  Creek,  Calif,  map); 


(17)  Proceed  southeast  along  State 
Highway  16  to  its  intersection  with  Deer 
Creek  (ending  on  the  Sloughhouse, 
Calif,  map); 

(18)  Then  proceed  generally  northeast 
along  Deer  Creek  to  its  intersection  with 
the  eastern  boundary  of  Sacramento 
County  (beginning  on  the  Sloughhouse, 
Calif,  map,  passing  through  the  Buffalo 
Creek,  Calif,  map,  and  ending  on  the 
Folsom  SE,  Calif,  map);  and 

(19)  Proceed  generally  south  along  the 
eeistem  boundary  of  Sacramento  County 
to  the  meeting  point  of  Sacramento, 
Amador,  and  San  Joaquin  Counties 
(beginning  on  the  Folsom  SE,  Calif, 
map,  passing  through  the  Carbondale, 
Calif,  map,  and  ending  on  the  Goose 
Creek,  Calif,  map);  and 

(20)  Then  proceed  generally  south- 
southeast  along  the  eastern  boundary  of 
San  Joaquin  County  to  the  point  of 
begiiming  (beginning  on  the  Goose 
Creek,  Calif,  map,  passing  through  the 
Clements,  Calif,  and  Wallace,  Cadif. 
maps,  and  ending  on  the  Valley  Springs 
SW,  Calif,  map). 

Signed:  July  17,  2002. 
Bradley  A.  Bucldes, 
Director. 

Approved:  August  8,  2002. 
Timothy  E.  Skud, 

Deputy  Assistant  Secretary  (Regulatory, 

Tariff,  and  Trade  Enforcement). 

[FR  Doc.  02-22383  Filed  9-3-02:  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-045] 
RIN2115-AA97 

Safety  and  Security  Zones; 
Portsmouth  Harbor,  Portsmouth,  NH 

agency:  Coast  Guard.  DOT. 
action:  Final  rule. 

summary:  The  Coast  Guard  is 
establishing  safety  and  security  zones  1 
mile  ahead,  V2  mile  astern,  and  1000- 
yards  on  either  side  of  any  vessel 
capable  of  carrying  Liquefied  Petroleum 
Gas  (LPG)  while  within,  or  transiting, 
the  Portland,  Maine,  Captain  of  the  Port 
zone.  This  rule  also  establishes  safety 
and  security  zones  of  500  yards  around 
any  LPG  vessel  while  it  is  moored  at  the 
LPG  receiving  facility  located  on  the 
Piscataqua  River  in  Newington,  New 
Hampshire.  Entry  into  or  movement 
within  these  zones,  without  the  express 
permission  of  the  Captain  of  the  Port, 


Portland,  Maine  or  his  authorized  patrol 
representative,  is  strictly  prohibited. 
DATES:  This  rule  is  effective  October  4, 
2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  CGDOl-02-045  and  are  available 
for  inspection  or  copying  at  Marine 
Safety  Office  Portland.  103  Commercial 
Street,  Portland.  Maine  04101  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Junior  Grade)  R.F.  Pigeon. 
Port  Operations  Department.  Captain  of 
the  Port,  Portland.  Maine  at  (207)  780- 
3251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  May  23,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Safety  and  Security  Zones; 
Portsmouth  Harbor,  Portsmouth,  New 
Hampshire"  in  the  Federal  Register  (67 
FR  36122).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 
public  hearing  was  requested,  and  none 
was  held. 

This  final  rule  will  make  permanent 
a  temporary  final  rule  (TFR)  entitled 
"Safety  and  Security  Zones;  LPG 
Transits,  Portland.  Maine  Marine 
Inspection  Zone  and  Captain  of  the  Port 
Zone"  published  on  November  20,  2001 
in  the  Federal  Register  (66  FR  58064). 
That  TFR  had  an  effective  period  from 
November  9,  2001  through  June  21, 
2002.  On  May  8,  2002,  we  published  an 
extension  to  that  TFR  entitled  "Safety 
and  Security  Zones;  Portsmouth  Harbor. 
Portsmouth.  New  Hampshire"  in  the 
Federal  Register  (67  FR  30809).  This 
extension  extended  the  effective  period 
until  August  15,  2002. 

Background  and  Purpose 

The  September  11,  2001  terrorist 
attacks  on  New  York  and  Washington, 
DC  inflicted  catastrophic  human 
casualties  and  property  damage. 
National  security  and  intelligence 
officials  continue  to  warn  that  future 
terrorist  attacks  are  possible.  Due  to 
these  heightened  security  concerns, 
safety  and  security  zones  are  prudent  for 
Liquefied  Petroleum  Gas  (LPG)  tank 
vessels,  which  may  be  likely  targets  of 
terrorist  attacks  due  to  the  flanmiable 
nature  of  LPG  and  the  serious  impact  on 
the  Port  of  Portsmouth,  New  Hampshire 
and  surrounding  areas  that  may  be 
incurred  if  an  LPG  vessel  was  subjected 
to  a  terrorist  attack. 

This  final  rule  will  revise  a  current 
safety  zone  for  transits  of  tank  vessels 
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carrying  Liquefied  Petroleum  Gas  in 
Portsmouth  Harbor,  Portsmouth,  New 
Hampshire.  The  current  rule  will  be 
replaced  in  whole  by  this  final  rule. 
Title  33  CFR  165.103,  entitled  "Safety 
Zone:  Portsmouth  Harbor,  Portsmouth, 
New  Hampshire",  ciurenUy  provides  for 
a  safety  zone  during  the  transit  of 
loaded  LPG  vessels  as  follows:  the 
waters  bounded  by  the  limits  of  the 
Piscataqua  River  Channel  and  extending 
lOOO-yards  ahead  and  500-yards  astern 
of  tank  vessels  carrying  LPG  while  the 
vessel  transits  Bigelow  Bight, 
Portsmouth  Harbor,  and  the  Piscataqua 
River  to  the  LPG  receiving  facility  at 
Newington,  New  Hampshire  until  the 
vessel  is  safely  moored  and  while  the 
vessel  transits  outbound  ft-om  the 
receiving  facility  through  the  Piscataqua 
River,  Portsmouth  Harbor  and  Bigelow 
Bight  until  the  vessel  passes  the 
Gunboat  Shoal  Lighted  Bell  Buoy  "1" 
(LLNR  185).  Currently,  Title  33  CFR 
165.103  recognizes  the  safety  concerns 
with  transits  of  large  tank  vessels,  but  is 
inadequate  to  protect  LPG  vessels  from 
possible  terrorist  attack,  sabotage  or 
other  subversive  acts. 

In  comparison  to  33  CFR  165.103,  this 
final  rule  will  provide  increased 
protection  for  LPG  vessels  as  follows:  it 
establishes  500-yard  safety  and  security 
zones  around  LPG  vessels  while  moored 
at  the  LPG  receiving  facility  on  the 
Piscataqua  River,  Newington,  New 
Hampshire.  It  also  provides  continuous 
protection  for  LPG  vessels  by 
establishing  safety  and  security  zones  1 
mile  ahead,  V2  mile  astern,  and  1000- 
yards  on  each  side  of  LPG  vessels 
anytime  a  vessel  is  within  the  waters  of 
the  Portland,  Maine,  Captain  of  the  Port 
zone,  as  defined  in  33  CFR  3.05-15. 
rather  than  limiting  the  protection  to 
vessels  carrying  LPG  that  are  transiting 
to  and  from  the  facility.  It  also  extends 
the  zones  to  1000  yards  on  either  side 
of  the  vessel  rather  than  limiting  the 
zone  to  the  limits  of  the  Piscataqua 
River  Channel. 

The  increased  protection  provided  in 
this  final  rule  also  recognizes  the  safety 
concerns  associated  with  an  unloaded 
LPG  vessel.  Currently,  33  CFR  165.103 
only  establishes  a  safety  zone  around  a 
loaded  LPG  tank  vessel  or  while  the 
vessel  is  transferring  its  cargo.  This  final 
rule  establishes  safety  and  security 
zones  around  any  LPG  vessel,  loaded  or 
unloaded,  any  time  a  LPG  vessel  is 
located  in  the  Portland,  Maine,  Captain 
of  the  Port  zone,  including  the  internal 
waters  and  out  to  12  nautical  miles  from 
the  baseline  of  the  United  States.  To  the 
extent  that  it  is  applicable,  under  the 
Ports  and  Waterways  Safety  Act  (33 
U.S.C.S  1221  et  seq.,  and  46  U.S.C.S. 
sola)  navigable  waters  of  the  United 


States  include  all  waters  of  the 
territorial  sea  of  the  United  States  as 
described  in  Presidential  Proclamation 
No.  5928  of  December  27,  1988.  This 
Presidential  Proclamation  declared  that 
the  territorial  sea  of  the  United  States 
extends  to  12  nautical  miles  from  the 
baseline  of  the  United  States  determined 
in  accordance  with  international  law. 
These  zones  provide  necessary 
protection  to  unloaded  vessels,  which 
continue  to  pose  a  safety/secvu"ity 
hazard  due  to  ignition  of  the  vapor 
material.  This  final  rule  also  recognizes 
the  continued  need  for  safety  zones 
around  LPG  vessels,  which  are 
necessary  to  protect  persons,  facilities, 
vessels  and  others  in  the  maritime 
community,  from  the  hazards  associated 
with  the  transit  and  limited 
maneuverabihty  of  a  large  tank  vessel. 

No  person  or  vessel  may  enter  or 
remain  in  these  safety  and  security 
zones  at  any  time  without  the 
permission  of  the  Captain  of  the  Port, 
Portland,  Maine.  Each  person  or  vessel 
in  a  safety  and  security  zone  shall  obey 
any  direction  or  order  of  the  Captain  of 
the  Port.  The  Captain  of  the  Port  may 
take  possession  and  control  of  any 
vessel  in  a  security  zone  and/or  remove 
any  person,  vessel,  article  or  thing  from 
a  security  zone.  No  person  may  board, 
take  or  place  any  article  or  thing  on 
board  any  vessel  or  waterfront  facility  in 
a  security  zone  without  permission  of 
the  Captain  of  the  Port.  To  the  extent 
that  each  is  applicable,  these  regulations 
are  issued  under  authority  contained  in 
50  U.S.C.  191,  33  U.S.C.  1223,  1225  and 
1226. 

Any  violation  of  any  safety  or  security 
zone  described  herein,  is  punishable  by, 
among  others,  civil  penalties  (not  to 
exceed  $25,000  per  violation,  where 
each  day  of  a  continuing  violation  is  a 
separate  violation),  criminal  penalties 
(imprisonment  for  not  more  than  10 
years  and  a  fine  of  not  more  than 
5250,000).  in  rem  liability  against  the 
offending  vessel,  and  license  sanctions. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no 
comments  for  this  rulemaking.  Three 
changes  have  been  made  to  the 
proposed  rule  in  this  final  rulemaking: 
(1)  by  revising  paragraph  (a)  to  include 
the  reference  to  the  definition  of  the 
Portland,  Maine,  Captain  of  the  Port 
Zone  (2)  by  adding  paragraph  (b) 
defining  navigable  waters  for  this 
section  and  (3)  by  adding  paragraph  (d) 
regarding  notifications. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 


Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Orddr.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26, 1979).  The  Coast 
Guard  expects  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  urmecessary  for 
the  following  reasons:  These  zones 
should  have  minimal  impact  on  the 
users  of  the  Portland,  Maine,  Captain  of 
the  Port  zone,  Bigelow  Bight, 
Portsmouth  Harbor  and  the  Piscataqua 
River,  as  LPG  vessel  transits  are 
infrequent.  Vessels  have  ample  water  to 
transit  aroimd  the  zones  while  LPG 
vessels  are  transiting  in  Bigelow  Bight, 
Portsmouth  Harbor  and  the  Piscataqua 
River.  The  zones  established  while  the 
vessel  is  transiting  are  moving  safety 
and  seciu-ity  zones,  allowing  vessels  to 
transit  ahead,  behind,  or  after  passage  of 
an  LPG  vessel.  Public  notifications  will 
be  made  prior  to  an  LPG  trcmsit  via 
telephone  and/ or  marine  information 
broadcasts. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  have  considered 
whether  this  proposal  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

For  the  reasons  addressed  under 
Regulatory  Evaluation  above,  the  Coast 
Guard  expects  the  impact  of  this 
regulation  to  be  minimal  and  certifies 
under  5  U.S.C.  605(b)  that  this  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

Under  section  213  (a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with  Federal  regulations  to 
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the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  j-ates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  contains  no  collection  of 
information  requirements  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  nUe  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  1 2866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  under  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
envirormiental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  B.04-1.  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  Revise  33  CFR  165.103  to  read  as 
follows: 


§165.103    Sataty  and  Security  Zoom;  LPG 
Vassal  Transits  in  Portland,  Main*,  Captain 
of  the  Port  Zorta,  Portsmoutti  Hartwr, 
Portsmouth,  New  Hampshirs. 

(a)  Location.  The  following  areas  are 
safety  and  security  zones:  (1)  Except  as 
provided  in  paragraph  (a)  (2)  of  this 
section,  all  navigable  waters  of  the 
Portland,  Maine,  Captain  of  the  Port 
zone,  as  defined  in  33  CFR  3.05-15,  one 
mile  ahead,  one  half  mile  astern,  and 
lOOO-yards  on  either  side  of  any 
Liquefied  Petroleum  Gas  vessel. 

(2)  All  waters  of  the  Piscataqua  River 
within  a  500-yard  radius  of  any 
Liquefied  Petroleum  Gas  (LPG)  vessel 
while  it  is  moored  at  the  LPG  receiving 
facility  on  the  Piscataqua  River. 
Newington,  New  Hampshire. 

(b)  Definitions.  For  purposes  of  this 
section,  navigable  waters  of  the  United 
States  includes  all  waters  of  the 
territorial  sea  as  described  in 
Presidential  Proclamation  No.  5928  of 
December  27.  1988.  Presidential 
Proclamation  No.  5928  of  December  27, 
1988  declared  that  the  territorial  sea  of 
the  United  States  extends  to  12  nautical 
miles  from  the  baseline  of  the  United 
States. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §§  165.23  and 
165.33  of  this  part,  entry  into  or 
movement  within  these  zones  is 
prohibited  unless  previously  authorized 
by  the  Captain  of  the  Port  (COTP). 
Portland,  Maine. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the 
COTT  or  the  designated  on-scene  U.S. 
Coast  Guard  patrol  personnel.  On-scene 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard.  Coast  Guard  Auxiliar>-. 
and  local,  state,  and  federal  law 
enforcement  vessels.  Emergency 
response  vessels  are  authorized  to  move 
within  the  zone,  but  must  abide  by 
restrictions  imposed  by  the  Captain  of 
the  Port. 

(3)  No  person  may  swim  upon  or 
below  the  surface  of  the  water  within 
the  boundaries  of  the  safety  and  securit\' 
zones  unless  previously  authorized  by 
the  Captain  of  the  Port.  Portland.  Maine 
or  his  authorized  patrol  representative. 

(d)  The  Captain  of  the  Port  will  notif\- 
the  maritime  community  and  local 
agencies  of  periods  during  which  those 
safety  and  security  zones  will  be  in 
effect  by  providing  notice  of  arrivals  and 
departures  of  LPG  vessels  via  the 
telephone  and/or  Marine  Safety 
Information  Radio  Broadcasts. 
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Dated:  August  26,  2002. 
Nf.P.  O'Malley. 

Commander.  i'.S.  Coast  Guard.  Captain  of 

the  Port.  Portland.  Maine. 

(FR  Doc.  02-22493  Filed  9-;{-02:  8:4.")  ami 

BILUNG  CODE  4910-15-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD01-02-090] 

RIN2115-AE84 

Safety  Zone;  East  River,  Manhattan,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  safety  zone  in  a  portion  of 
the  waters  of  the  East  River,  Western 
Channel,  between  Manhattan  and 
Roosevelt  Island.  NY.  This  action  is 
necessary  to  provide  for  the  safety  of 
construction  crews  and  motorists  during 
rehabilitation  of  a  portion  of  the 
Franklin  Delano  Roosevelt  (FDR)  Drive 
between  East  56th  Street  and  East  63rd 
Street  in  Manhattan,  NY.  This  action  is 
intended  to  prevent  vessels  from  the 
hazards  associated  with  construction, 
operation  and  disassembly  of  a 
temporary  Qutboard  Detour  Roadway 
and  its  protective  fendering  system,  and 
to  minimize  the  risk  of  allision  with 
those  structures,  once  constructed,  by 
restricting  marine  traffic  within  the 
zone. 

DATES:  This  rule  is  effective  at  7  a.m.  on 
September  16.  2002. 
ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
docket  (CGDOl-02-090)  and  are 
available  for  inspection  or  copying  at 
room  205,  Coast  Guard  Activities  New 
York,  212  Coast  Guard  Drive,  Staten 
Island.  NY  10305,  between  8  a.m.  and 
3  p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Luis  E.  Martinez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York,  at  (718)  354-4193. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

On  July  26.  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Safety  Zone;  East  River, 
Manhattan,  NY",  in  the  Federal  Register 
(67  FR  48832).  We  received  no  letters 
commenting  on  the  proposed  rule.  No 


public  hearing  was  requested,  and  none 
was  held. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Due  to  the  date  the  final 
construction  and  vessel  restriction  plans 
were  completed  and  reviewed  by  the 
Port  of  NY/NJ  Harbor  Operations 
Committee  and  Harbor  Pilots,  there  was 
insufficient  time  to  draft  and  publish 
both  an  NPRM  and  final  rule  more  than 
30  days  before  the  effective  date.  Rather 
than  shorten  the  NPRM  comment 
period,  our  NPRM  advised  the  public 
that  the  rule  would  take  effect  on  or 
about  September  1.  2002— less  than  30 
days  following  its  anticipated 
publication.  Further,  the  safety  zone  is 
intended  to  protect  vessels  from  the 
hazards  associated  with  construction, 
operation  and  disassembly  of  a 
temporary  Outboard  Detour  Roadway 
and  its  protective  fendering  system,  and 
to  minimize  the  risk  of  allision  with 
those  structures,  once  constructed,  by 
restricting  marine  traffic  within  the 
zone.  Any  delay  encountered  in  this 
rule's  effective  date  would  be 
unnecessary  and  contrary  to  public 
interest  since  immediate  action  is 
needed  to  close  the  waterway  and 
protect  construction  crews  and 
motorists  during  rehabilitation  of  a 
portion  of  the  FDR  Drive  between  East 
56th  Street  and  East  63rd  Street  in 
Manhattan,  NY. 

Background  and  Purpose 

The  New  York  State  Department  of 
Transportation  (NYSDOT)  is 
undertaking  the  rehabilitation  of  the 
FDR  Drive  in  Manhattan,  NY.  The 
project  is  scheduled  to  begin  on 
September  16,  2002  and  to  continue 
until  approximately  June  2007.  It  will 
include  the  building  of  a  temporary 
Outboard  Detour  Roadway  (causeway) 
adjacent  to  the  northbound  lanes  of  a 
portion  of  the  FDR  Drive  that  will 
provide  three  lanes  of  motor  vehicle 
traffic  over  the  Western  Channel  of  the 
East  River  between  East  56th  Street  and 
East  63rd  Street  in  Manhattan. 

The  temporary  Outboard  Detour 
Roadway  will  be  protected  from  marine 
traffic  interference  by  a  fendering 
system  positioned  adjacent  to  and  just 
outside  the  western  edge  of  the 
navigable  channel  in  the  East  River's 
Western  Channel.  The  fendering  system 
will  run  the  length  of  the  Outboard 
Detour  Roadway.  It  is  designed  to 
withstand  an  allision  by  a  vessel 
displacing  38,000  long  tons  (38,610 
metric  tons)  striking  at  a  speed  of  6,8 
knots  and  a  7.5  degree  angle  of 
approach. 


The  rule  will  exclude  all  vessels  from 
the  immediate  vicinity  of  the  Outboard 
Detour  Roadway  during  the 
construction,  operation  and  disassembly 
of  the  structure  and  its  protective 
fendering  system.  By  excluding  marine 
traffic,  the  zone  will  protect  maritime 
users  from  the  hazards  associated  with 
the  construction,  operation  and 
disassembly  of  those  structures  and 
protect  Outboard  Detour  Roadway  users 
from  the  risk  of  vessel  allision  or 
interference  with  that  structure.  The 
safety  zone  will  commence  on 
September  16,  2002. 

In  order  to  provide  further  protection 
for  roadway  users,  we  contemplate  the 
subsequent  establishment  of  a  Regulated 
Navigation  Area  (RNA)  in  the  Western 
Channel  of  the  East  River  between  23rd 
Street,  Manhattan  (Poorhouse  Flats 
Range)  and  East  96th  Street,  Manhattan 
(Hells  Gate).  No  vessel  with  a 
displacement  of  greater  than  38,000  long 
tons  would  be  permitted  to  enter  the 
RNA  without  tugboat  assistance.  That 
RNA  will  be  the  subject  of  separate 
rulemaking  process  as  we  draw  closer  to 
the  projected  opening  of  the  Outboard 
Detour  Roadway  in  2004. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  no  letters 
commenting  on  the  proposed 
rulemaking.  No  changes  were  made  to 
this  rulemaking. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26.  1979).  We 
expect  the  economic  impact  of  this  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  peiragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary. 

The  effect  of  this  regulation  will  not 
be  significant  as  it  will  not  prevent 
maritime  traffic  from  navigating  the  East 
River.  Western  Channel.  The  safety  zone 
merely  prevents  vessels  from  entering  a 
relatively  small  area  of  water  west  of  the 
navigable  chaimel  to  prevent 
interference  with  the  construction, 
operation  and  disassembly  of  an 
Outboard  Detour  Roadway  and  its 
protective  fendering  system. 
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Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenmiental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
.substantial  number  of  small  entities. 
This  rule  will  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  enter  a  small 
portion  of  the  East  River,  Western 
Chaimel,  during  the  times  the  safety 
zone  is  in  effect. 

This  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  it  will 
not  prevent  maritime  traffic  from 
navigating  the  East  River.  The  safety 
zone  merely  prevents  vessels  from 
entering  a  relatively  small  area  of  water 
west  of  the  navigable  channel  in  order 
to  prevent  interference  with  the 
construction,  operation  and  disassembly 
of  an  Outboard  Detour  Roadway  and  its 
protective  fendering  system. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offered  to  assist  small  entities 
in  understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  We  received  no  further  requests 
for  assistance  from  small  entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regiUations  to 
the  Small  Business  and  Agricultiu-e 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAlR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 


Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal' government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  amy  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  nde  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  enviroimiental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenmient  and  Indian  tribes. 

Energy  Efiiects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  becau.se 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
fits  paragraph  34(g)  as  it  establishes  a 
safety  zone.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1,  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U,S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2,  Add  §  165.167  to  read  as  follows: 

§165.167    Safsty  Zorw:  East  Rivsr  Wsstsm 
ChannsI,  Manhattan,  NY. 

(a)  Location.  The  waters  of  the  East 
River  enclosed  by  the  following 
boundaries  are  established  as  a  safety 
zone:  beginning  on  the  Manhattan 
riverbank  at  a  point  40°45'35.7''  N, 
073°57'25.2''  W  (Point  A),  thence 
southeastexly  to  a  point  40°45'34.8''  N, 
073°57'23.2''  W  (Point  B).  thence 
southwesterly  along  the  western 
boundarv  of  the  federal  navigable 
channel  to  a  point  40°45'09.5"  N. 
073°57'46.3''  W  (Point  C).  then 
northwesterly  to  the  Manhattan 
riverbank  at  a  point  40'=45'10.5''  N, 
073°57'48.9''  W  (Point  D),  thence 
northeasterly  along  the  riverbank  to  the 
place  of  beginning  (Point  A).  All 
coordinates  are  North  American  Datum 
1983, 
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(b)  Regulations.  The  general 
regulations  contained  in  §  165.23  of  this 
part  apply. 

Dated:  .August  27,  2002. 
N.E.  Merkle. 

Captain.  U.S.  Coast  Guard.  Captain  ofthn 
Port.  Sew  Yorli.  Acting. 
[FR  Doc.  02-22494  Filed  9-3-02:  8:45  am] 

BILUNG  CODE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0227;  FRL-7197-7] 

Cypermethrin  and  an  Isomer  Zeta- 
cypermethrln;  Pesticide  Tolerances  for 
Emergency  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  This  regulation  establishes 
time-limited  tolerances  for  combined 
residues  of  zeta-cypermethrin  (S- 
cyano(3-phenoxyphenyl)  methyl 
(±)){cis-trans3-(2".2-dichloroethenyl)-2.2 
dimethylcyclopropanecarboxylate  and 
its  inactive  R-isomers  in  or  on  flax  (seed 
and  meal)  and  mustard  seed  in 
connection  with  crisis  exemptions 
declared  by  the  state  of  North  Dakota 
under  section  18  of  the  Federal 
Insecticide.  Fungicide,  and  Rodenticide 
Act  (FIFRA)  authorizing  use  of  the 
pesticide  on  flax  and  mustard.  This 
regulation  establishes  a  maximum 
permissible  levels  for  residues  of  zeta- 
cypermethrin  and  its  inactive  R-isomers 
in  these  food  commodities.  The 
tolerances  will  expire  and  are  revoked 
on  June  30.  2005. 
DATES:  This  regulation  is  effective 
September  4,  2002.  Objections  and 
requests  for  hearings,  identified  bv 
docket  ID  number  OPP-2002-0227. 
must  be  received  on  or  before  November 
4.  2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII,  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identifv 
docket  ID  number  OPP-2002-022'7  in 
the  subject  line  on  the  first  page  of  your 
response, 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Libby  Pemberton,  Registration 
Division  (7505C).  Office  of  Pesticide 
Programs.  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW,, 
Washington.  DC  20460;  telephone 


number:  (703)  308-9364;  e-mail  address: 
Sec-18-Mailbox@epamail.epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 


NAICS 
codes 


Examples  of  poten- 
tially affected  enti- 
ties 


Industry         111  Crop  production 

j  112  Animal  production 

I  311  Food  manufac- 

turing 
32532         Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entitv.  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  This 
Document  and  Other  Related 
Document.^? 

1 ,  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wvvw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 

"Laws  and  Regulations."  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 

"Federal  Register — Environmental 
Dcjcuments.  "  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www. epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl80_00,html.a 
beta  site  currently  under  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document. 
go  directly  to  the  guidelines  at  http:// 
vvww.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 


action  under  docket  ID  number  OPP- 
2002-0227.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docmnents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  ofHcial  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

11.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA),  21  U.S.C.  346a, 
is  establishing  tolerances  for  combined 
residues  of  the  insecticide  zeta- 
cypermethrin  (S-cyano(3- 
phenoxyphenyl)  methyl  (±))fris-trans  3- 
(2,2-dichloroethenyl)-2,2 
dimethylcyclopropanecarboxylate  and 
its  inactive  R-isomers,  in  or  on  flax 
(seed  and  meal)  and  mustard  seed  at  0.2 
parts  per  million  (ppm).  These 
tolerances  will  expire  and  are  revoked 
on  June  30,  2005.  EPA  will  pubHsh  a 
document  in  the  Federal  Register  to 
jemove  the  revoked  tolerances  from  the 
Code  of  Federal  Regulations. 

Section  408(1)(6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  from  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  a  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18  related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDCA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e..  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 


residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408{b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposiu-e.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. . . ." 

Section  18  of  the  FIFRA  authorizes 
EPA  to  exempt  any  Federal  or  State 
agency  from  any  provision  of  FIFRA,  if 
EPA  determines  that  "emergency 
conditions  exist  which  require  such 
exemption."  This  provision  was  not 
amended  by  the  Food  Quality  Protection 
Act  (FQPA).  EPA  has  established 
regulations  governing  such  emergency 
exemptions  in  40  CFR  part  166. 

Recently,  EPA  has  received  objections 
to  a  tolerance  it  established  for  zeta- 
cypermethrin  and  its  inactive  R-isomers 
on  a  different  food  commodity.  The 
objections  were  filed  by  the  Natural 
Resources  Defense  Council  (NROC)  and 
raised  several  issues  regarding  aggregate 
exposure  estimates  and  the  additional 
safety  factor  for  the  protection  of  infants 
and  children.  Although  these  objections 
concern  separate  rulemaking 
proceedings  under  the  FFDCA,  EPA  has 
considered  whether  it  is  appropriate  to 
extend  the  emergency  exemption 
tolerances  for  zeta-cypermethrin  and  its 
inactive  R-isomers  while  the  objections 
are  still  pending. 

Factors  taken  into  account  by  EPA 
included  how  close  the  Agency  is  to 
concluding  the  proceedings  on  the 
objections,  the  nature  of  the  cvurent 
action,  whether  NRDC's  objections 
raised  frivolous  issues,  and  the  extent  to 
which  the  issues  raised  by  NRDC  had 
already  been  considered  by  EPA. 
Although  NRDC's  objections  are  not 
frivolous,  the  other  factors  all  support 
extending  these  tolerances  at  this  time. 
First,  the  objections  proceeding  is  not 
near  to  conclusion.  NRDC's  objections 
raise  complex  legal,  scientific,  policy, 
and  factual  matters  and  EPA  has  just 
initiated  a  60  day  public  comment 
period  on  them  {June  19  2002,  67  FR 
41628)  (FRL-7167-7).  Second,  the 
nature  of  the  current  actions  are 
extremely  time-sensitive  as  they  address 


emergency  situations.  Third,  the  issues 
raised  by  NRDC  are  not  new  matters  but 
questions  that  have  been  the  subject  of 
considerable  study  by  EPA  and 
comment  by  stakeholders.  Accordingly, 
EPA  is  proceeding  with  establishing  the 
tolerances  for  zeta-cypermethrin  and  its 
inactive  R-isomers. 

m.  Emergency  Exemption  for  Zeta- 
Cypermethrin  on  Flax  and  Mustard  and 
FFDCA  Tolerances 

On  May  31  and  July  30,  2002,  the 
North  Dakota  Department  of  Agriculture 
availed  itself  of  the  authority  to  declare 
the  existence  of  crisis  situations  within 
the  state,  thereby  authorizing  use  under 
FIFRA  section  18  of  Z-cypermethrin  on 
mustard  grown  for  seed  to  produce  the 
condiment  for  control  of  crucifer  flea 
beetle  [Phyllotreta  cmciferae  (Goeze) 
and  on  flax  to  control  grasshoppers, 
respectively. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
zeta-cypermethrin  and  its  inactive  R- 
isomers,  in  or  on  flax  (seed  and  meal) 
and  mustard  seed.  In  doing  so,  EPA 
considered  the  safety  standard  in 
FFDCA  section  408(b)(2),  and  EPA 
decided  that  the  necessary  tolerance 
under  FFDCA  section  408(1)(6)  would  be 
consistent  with  the  safety  standard  and 
with  FIFRA  section  18.  Consistent  with 
the  need  to  move  quickly  on  the 
emergency  exemption  in  order  to 
address  an  urgent  non-routine  situation 
and  to  ensiu«  that  the  resulting  food  is 
safe  and  lawful,  EPA  is  issuing  this 
tolerance  without  notice  and 
opportunity  for  public  conunent  as 
provided  in  section  40B(1)(6).  Although 
these  tolerances  will  expire  and  are 
revoked  on  June  30,  2005,  under  FFDCA 
section  408(1){5),  residues  of  the 
pesticide  not  in  excess  of  the  amounts 
specified  in  the  tolerances  remaining  in 
or  on  flax  (seed  and  meal)  and  mustard 
seed  after  that  date  will  not  be  imlawful, 
provided  the  pesticide  is  applied  in  a 
manner  that  was  lawful  under  FIFRA, 
and  the  residues  do  not  exceed  a  level 
that  was  authorized  by  these  tolerances 
at  the  time  of  that  application.  EPA  will 
take  action  to  revoke  these  tolerances 
earlier  if  any  experience  with,  scientific 
data  on,  or  other  relevant  information 
on  this  pesticide  indicate  that  the 
residues  are  not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  zeta-cypermethrin  meets  EPA's 
registration  requirements  for  use  on  flax 
and  mustard  or  whether  permanent 
tolerances  for  these  uses  would  be 
appropriate.  Under  these  circumstances, 
EPA  does  not  believe  that  these 


tolerances  serve  as  a  basis  for 
registration  of  zeta-cypermethrin  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  North  Dakota  to  use  this 
pesticide  on  these  crops  under  section 
18  of  FIFRA  without  following  all 
provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  zeta-cypermethrin, 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 

IV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances 
November  26.  1997  (62  FR  62961)  (FRL- 
5754-7), 

Consistent  with  section  408(b)(2)(D). 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  zeta-cypermethrin  and  its 
inactive  R-isomers  and  to  make  a 
determination  on  aggregate  exposure, 
consistent  with  section  408(b)(2),  for 
time-limited  tolerances  for  combined 
residues  of  zeta-cypermethrin  and  its 
inactive  R-isomers  in  or  on  flax  (seed 
and  meal)  and  mustard  seed  at  1.0  ppm. 
The  most  recent  estimated  aggregate 
risks  resulting  from  the  use  of  zeta- 
cypermethrin  and  its  inactive  R-isomers 
are  discussed  in  the  Federal  Register  for 
February  12.  2002  (67  FR  6422)  (FRL- 
6818-6).  Final  Rule  establishing 
tolerances  for  residues  of  zeta- 
cypermethrin  and  its  inactive  R-isomers 
in  or,  on  edible  podded  legume 
vegetables  (crop  subgroup  6A)  at  0.5 
ppm;  succulent,  shelled  peas  and  beans 
(crop  subgroup  6B)  at  0.1  ppm;  dried, 
shelled  peas  and  beans,  except  soybean 
(crop  subgroup  6C)  at  0,05  ppm; 
soybean,  seed  at  0,05  ppm;  fruiting 
vegetables,  except  cucurbits  (crop  group 
8)  at  0.2  ppm;  sorghum,  grain  at  0.5 
ppm;  sorghum,  forage  at  0.1  ppm; 
sorghum,  stover  at  5.0  ppm;  wheat, 
grain  at  0.2  ppm;  wheat,  forage  at  3.0 
ppm;  wheat,  hay  at  6.0  ppm;  wheat. 
straw  at  7.0  ppm;  aspirated  grain 
fractions  at  10.0  ppm;  meat  of  cattle, 
goats,  hogs,  horses,  sheep  at  0.2  ppm, 
because  in  that  prior  action,  risks  were 
estimated  assuming  tolerance  level 
residues  in  all  commodities  for 
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established  tolerances,  as  well  as  those 
for  which  action  was  being  proposed, 
such  as  in  this  flax  and  mustard 
exemption  use.  Refer  to  the  February  12, 
2002,  Federal  Register  document  for  a 
detailed  discussion  of  the  aggregate  risk 
assessments  and  determination  of 
safety.  EPA  relies  upon  that  risk 
assessment  and  the  findings  made  in  the 
Federal  Register  document  in  support 
of  this  action.  Below  is  a  brief  summary 
of  the  aggregate  risk  assessment. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  summary  of  the 
toxicological  dose  and  endpoints  for 
zeta-cypermethrin  for  use  in  human  risk 
assessment  is  discussed  in  Unit  lU.A  of 


the  Federal  Register  of  February  12, 
2002  (67  FR  6422). 

EPA  assessed  risk  scenarios  for  zeta- 
cypermethrin  and  its  inactive  R-isomers 
under  acute,  chronic,  and  short-term 
and  intermediate-term  exposures. 

The  Dietary  Exposiue  Evaluation 
Model  (DEEM^M)  analysis  evaluated  the 
individual  food  consiunption  as 
reported  by  respondents  in  the  U.S. 
Department  of  Agriculture  (USDA) 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposure  to 
the  chemical  for  each  commodity. 

The  following  assumptions  were 
made  for  the  acute  exposure 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  cypermethirin  or  zeta- 
cypermethrin  tolerances  contained 
those  residues.  Deem  default  processing 
factors  were  used  for  all  commodities  in 
this  assessment.  All  exposiues  are  tier  1 


estimates  that  are  extremely 
conservative  and  likely  overestimate     . 
actucd  dietary  exposure. 

Using  these  exposure  assessments, 
EPA  concluded  that  zeta-cypermethrin 
and  its  inactive  R-isomers  exposure 
from  food  consumption  will  utilize  22% 
of  the  acute  popidation  adjusted  dose 
(aPAD)  for  the  U.S.  population,  21%  of 
the  aPAD  for  females  13-years  and 
older,  and  24%  of  the  aPAD  for  infants 
{>  1-year  old),  and  33%  of  the  aPAD  for 
children  (1-6  years  old),  the 
subpopulation  at  greatest  exposiure.  In 
addition,  despite  the  potential  for  acute 
dietary  exposure  to  zeta-cypermethrin 
and  its  inactive  R-isomers  in  drinking 
water,  after  calculating  drinking  water 
levels  of  concern  (DWLOCs)  and 
comparing  them  to  conservative  model 
estimated  environmental  concentrations 
(EECs)  of  zeta-cypermethrin  in  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  aPAD,  as  shown  in  the  following 
Table  1: 


Table  1.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Zeta-Cypermethrin  and  its  inactive  R-isomers 


Population  Subgroup 

aPAD  milli- 
grams/kilo- 
gram (mg/kg) 

%aPAD 
(food) 

Surface  water 
EEC  (ppb) 

Ground  water 
EEC  (ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population 

0.10 

22 

8.9 

0.006 

2.700 

Females  (13-50  years) 

0.10 

21 

8.9 

0.006 

2,400 

Children  (1-6  years) 

0.10 

33 

8.9 

0.006 

670 

The  following  assumptions  were 
made  for  the  chronic  exposiue 
assessments:  Tolerance  level  residues 
were  assumed  and  it  was  also  assumed 
that  100%  of  the  crops  and  other 
commodities  with  proposed  or 
established  cypermethirin  or  zeta- 
cjrpermethrin  tolerances  contained 
those  residues.  Deem  default  processing 
factors  were  used  for  all  commodities  in 
this  assessment.  All  exposures  are  Tier 
1  estimates  that  are  extremely 


conservative  and  likely  overestimate 
actual  dietary  exposure. 

Using  these  exposure  assumptions 
the  EPA  concluded  that  exposure  to 
zeta-cypermethrin  and  its  inactive  R- 
isomers  from  food  will  utilize  12%  of 
the  cPAD  for  the  U.S.  population,  11% 
of  the  cPAD  for  females  13-50  years  old 
and  23%  of  the  cPAD  for  children  1-6 
years  old,  the  subpopulation  at  greatest 
exposure.  Based  on  the  use  pattern, 
chronic  Kesidential  exposiue  to  residues 


of  zeta-cypermethrin  and  its  inactive  R- 
isomers  is  not  expected.  In  addition, 
there  is  potential  for  chronic  dietary 
exposure  to  zeta-cypermethrin  and  its 
inactive  R-isomers  in  drinking  water. 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water,  EPA  does  not  expect 
the  aggregate  exposure  to  exceed  100% 
of  the  cPAD,  as  shown  in  the  following 
Table  2: 


Table  2.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Zeta-cypermethrin  and  its 

INACTIVE  R-isomers 


Population  Subgroup 

cPAD  mg/kg/day 

%cPAD  (food) 

Surface  water 
EEC  (ppb) 

Ground  water 
EEC  (ppb) 

Chronic 

DWLOC 

(ppb) 

U.S.  population 

0.18 

12 

33 

.06 

5.600 

Females  (1 3-50  years)                                                   o.  1 8 

11 

33 

.06 

4,800 

Children  (1-6  years) 

0.18 

18 

33 

.06 

1.500 

Seniors  55+ 

0.18 

12 

33 

.06 

5,600 
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Short-term  aggregate  exposure  takes 
into  account  residential  exposure  plus 
chronic  exposiue  to  food  and  water 
(considered  to  be  a  backgroimd 
exposure  level). 

Zeta-cypermethrin  is  not  cxurently 
registered  for  use  that  could  result  in 
short-term  residential  exposure; 
however,  cypennethrin  does  have 
indoor  and  outdoor  residential  uses  and 
the  Agency  has  determined  that  it  is 
appropriate  to  aggregate  chronic  food*' 


and  water  and  short-term  exposures  for 
zeta-cypermethrin  and  its  inactive  R- 
isomers.  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  margin  of  exposure 
(MOEs)  of  1,300  for  adult  males  and  600 
for  children.  These  aggregate  MOEs  do 
not  exceed  the  Agency's  level  of 
concern  for  aggregate  exposure  to  food 
and  residential  uses.  In  addition,  short- 
term  drinking  water  levels  of  concern 
(DWLOCs)  were  calculated  and 


compared  to  the  EECs  for  chronic 
exposure  of  zeta-cypermethrin  and  its 
inactive  R-isomers  in  ground  and 
siu'face  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  short-term  aggregate 
exposure  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  3: 


TABLE  3.— AGGREGATE  RISK  ASSESSMENT  FOR  SHORT-TERM  EXPOSURE  TO  ZETA-CYPERMETHRIN  AND  ITS  INACTIVE  R- 

ISOMERS 


Population  subgroup 

Aggregate  MOE 

(food  +  residential) 

Aggregate  level  of 
concern 

Surface  water     Ground  water 
EEC  (ppb)     1     EEC  (ppb) 

1 

Shorl-temn 
DWLOC 

(ppb) 

Adult  male 

1,300 

100 

0.46                0.006 

3.300 

[ 

Child 

600 

100 

0.46                0.006  t                  830 

^ . 

Intermediate-term  aggregate  exposure 
takes  into  account  non-dietary,  non- 
occupational exposiue  plus  chronic 
exposiue  to  food  and  water  (considered 
to  be  a  background  exposure  level). 

Zeta-cypermethrin  is  not  registered 
for  use(s)  that  could  result  in 
intermediate-term  residential  exposure; 
however,  cypennethrin  does  have 
indoor  and  outdoor  residential  uses,  and 
the  Agency  has  determined  that  it  is 


appropriate  to  aggregate  chronic  food 
and  water  and  intermediate-term 
exposures  for  zeta-cypermethrin  and  its 
inactive  R-isomers.  EPA  has  concluded 
that  food  and  residential  exposiues 
aggregated  result  in  an  aggregate  MOE  of 
640  for  adult  males  and  300  for 
children.  Thess  aggregate  MOEs  do  not 
exceed  the  Agbncy's  level  of  concern  for 
aggregate  exposure  to  food  and 
residential  uses.  In  addition, 


intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  zeta-cypermethrin 
and  its  inactive  R-isomers  in  ground  and 
surface  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  intermediate-term 
aggregate  exposure  to  exceed  the 
Agency's  level  of  concern,  as  shown  in 
the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Zeta-cypermethrin  and  its 

INACTIVE  R-isomers 


Population  subgroup 

Aggregate  MOE 
(food  -t-  residential) 

Aggregate  level  of 
concern 

Surface  water 
EEC  (ppb) 

Ground  water 
EEC  (ppb) 

Intermediate- 
Term 
DWLOC 
(ppb) 

Adult  Male 

640 

100 

0.46 

0.006 

1.500 

Child 

300 

100 

0.46 

0.006 

.   . 

330 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methods  are 
available  for  determination  of 
cypennethrin  residues  in  plants  and 
animal  products  in  PAM  n  (Method  I). 
This  method  involves  initial  acetone- 
hexane  extraction,  followed  by 
partitioning  with  water.  The  organic 
layer  is  evaporated,  then  redissolved  in 
cyclohexane-methylene  chloride  and 
passed  through  a  gel  permeation 
coliunn.  The  eluate  is  evaporated, 
redissolved  in  hexane  and  passed 
through  a  Florisil  column. 
Cypennethrin  residues  are  analyzed  by 
gas  chromatography  (GC)  with  an 
electron  capture  detector  (ECD).  Since 
zeta-cypermethrin  is  an  isomer  enriched 


form  of  cypennethrin,  and  the  PAM  II 
method  is  not  stereospecific,  this 
method  is  considered  adequate  for 
enforcement  of  the  proposed  tolerances 
of  zeta-cypermethrin  and  its  inactive  R- 
isomers. 

B.  International  Residue  Limits 

No  Codex,  Canadian,  or  Mexican 
maximum  residue  levels  have  been 
established  for  residues  of  zeta- 
cypermethrin  and  its  inactive  R-isomers 
in  or  on  these  commodities.  Therefore, 
no  tolerance  discrepancies  exist 
between  countries  for  this  chemical. 

VI.  Conclusion 

Therefore,  tolerances  are  established 
for  combined  residues  of  zeta- 
cypermethrin,  methyl(E)-2-(2-{6-(2- 


cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  a  and 
the  Z  isomer  of  zeta-cypermethin, 
methyl  (Z)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrlate  in  or  on 
flax  (seed  and  meal)  and  mustard  seed 
at  1.0  ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
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reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996,  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408  (d),  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  \Nhat  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
OPP-2002-0227  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  4,  2002. 

1 .  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900C). 
Environmental  Protection  Agency.  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460.  You  may  also  deliver  your 
written  request  to  the  Office  of  the 
Hearing  Clerk  in  Rm.  104,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  Office  of  the  Hearing 
Clerk  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
Office  of  the  Hearing  Clerk  is  (703)  603- 
0061. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 


fee  pursuant  to  40  CFR  180.33{m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  Hollins,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,.  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0227,  to:  Pubhc 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  In 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Grant  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 


requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  accoimt 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

fhis  final  rule  establishes  time 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355,  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA),  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898,  entitled  Federal  Actions  to 
Address  Environmental  fustice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


levels  of  government,  as  specified  in 
Executive  Order  13132,  entitied 
Federalism  (64  FR  43255,  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
goveminent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  gpvenunent."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entided 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 


one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Sub|ects  in  40  CFR  Part  180 

Envirorunental  protection. 
Administrative  practice  and  procedure, 


Agricultural  commodities.  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  28.  2002. 

Deebra  Edwards, 

Acting  Director.  Registration  Division.  (Jffice 
of  Pesticide  Programs. 

Therefore.  40  CFR  chapter  1  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.418  is  amended  by 
adding  paragraph  (b)  to  read  as  follows: 

§  1 80.41 8    Cypermettirin  and  an  isomer 
zeta-cypermethrin;  tolerances  for  residues. 

***** 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  combined  residues  of  zeta- 
cypermethin.  methyl(E)-2-(2-(6-(2- 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrylate  a  and 
the  Z  isomer  of  zeta-cvpermethin. 
methyl  (Z)-2-(2-{6-{2-' 
cyanophenoxy)pyrimidin-4- 
yloxy)phenyl)-3-methoxyacrlate  in 
connection  with  the  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA  in  or  on  the  food 
commodities  in  the  following  table.  The 
tolerances  expire  and  will  be  revoked  by 
EPA  on  the  date  specified  in  the  table. 


Commodity 


Paris  per  million 


ExpiratiorVrevocation 
date 


Flax,  meal  

Flax,  seed  

Mustard,  seed 


0.2 
0.2 

1.0 


6/30/2005 
6/30/2005 
6/30/2005 


(FR  Doc.  02-22606  Filed  8-30-02;  2:45  pm] 
BILUNG  CODE  6S60-5O-S 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Part  102-42 
[FMR  Amendment  B-1] 
RIN  3090-AH53 

Change  in  Consumer  Price  Index 
Minimal  Value 

agency:  Office  of  Govenmientwide 
Policy,  GSA. 
ACTION:  Final  rule. 


summary:  Public  Law  95-105  (5  U.S.C. 
7342)  requires  that  at  3-year  intervals 
following  January  1, 1981,  minimal 
value  be  redefined  by  the  Administrator 
of  General  Services,  after  consultation 
with  the  Secretary  of  State,  to  reflect 
changes  in  the  Consumer  Price  Index  for 
the  immediately  preceding  3-year 
period.  The  required  consultation  has 
been  completed  and  the  minimal  value 
has  been  increased  to  mean  $285  or  less 
as  of  January  1,  2002.  This  final  rule 
also  changes  the  meaning  of  sale  price 
of  foreign  gifts  and  decorations  to  an 
employee  by  removing  the  requirement 
of  including  the  cost  of  the  appraisal  in 
the  sale  price.  The  sale  price  is  derived 
from  only  the  commercially  appraised 
value. 


DATES:  Effective  Date:  This  final  rule  is 
effective  January  1.  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Robert  Holcombe,  Director,  Personal 
Property  Management  Policy  Division, 
General  Services  Administration,  202- 
501-3846.  For  information  pertaining  to 
status  or  publication  schedules,  contact 
the  Regulatory  Secretariat,  Room  4035, 
GS  Building,  Washington.  DC.  20405, 
(202)  208-7312.  Please  cite  FMR 
Amendment  B-1. 

SUPPLEMENTARY  INFORMATION: 

A.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory-  action 
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for  the  purposes  of  Executive  Order 
12866  of  September  30.  1993. 

B.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment:  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

C.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  this  final  rule  does 
not  impose  recordkeeping  or 
information  collection  requirements,  or 
the  collection  of  information  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget 
(OMB)  under  44  U.S.C.  3501.  et  seq. 

D.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
Congressional  review  prescribed  under 
5  U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subfects  in  41  CFR  Part  102^2 

Excess  government  property. 
Government  property  management. 

For  the  reasons  set  forth  in  the 
preamble,  41.CFR  part  102-42  is 
amended  as  follows: 

PART  102-42— UTILIZATION, 
DONATION,  AND  DISPOSAL  OF 
FOREIGN  GIFTS  AND  DECORATIONS 

1.  The  authority  citation  for  part  102- 
42  continues  to  read  as  follows: 

Authority:  Sec.  205(c:).  63  Stat.  300  (40 
U.S.C.  486(r.));  sec.  315.  91  Stat.  8fi2  (."i  I'.S.C. 
7342). 

§102-42.10    [Amended] 

2.  Section  102—42.10  is  amended  in 
the  introductory  text  of  the  definition 
Minimal  value  by  removing  "5260"  and 
adding  "S285"  in  its  place. 

3.  Section  102-42.140  is  revised  to 
read  as  follows: 

§  1 02-42.1 40    How  is  a  sale  of  a  foreign  gift 
or  decoration  to  .an  employee  conducted? 

Foreign  gifts  and  decorations  must  be 
offered  first  through  negotiated  sales  to 
the  employee  who  has  indicated  an 
interest  in  purchasing  the  item.  The  sale 
price  must  be  the  commercially 
appraised  value  of  the  gift.  Sales  must 
be  conducted  and  documented  in 
accordance  with  part  101—45  of  this 
title. 

Dated:  August  23.2002. 
Stephen  A.  Perry. 

Administrator  of  General  Services. 

[FR  Doc.  02-22444  Filed  9-3-02:  8:4.5  am] 

BILUNG  CODE  6a20-23-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Parts  43  and  63 

[IB  Docket  No.  00-231,  FCC  02-154] 

2000  Biennial  Regulatory  Review: 
International  Telecommunications 
Service 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rules;  announcement  of 

effective  date. 

SUMMARY:  This  document  announces  the 
effective  date  of  the  rule  published  on 
July  9,  2002.  Those  rules  amended  the 
Commission's  rules  regarding  the 
provision  of  international 
telecommunications  service.  The 
Commission  also  clarified  the  intent  of 
certain  rules  and  eliminated  certain 
rules  that  were  no  longer  necessary.  The 
Commission's  action  was  part  of  the 
agency's  2000  biennial  regulatory 
review. 

DATES:  Sections  43.61,  63.10(d), 
63.18(e)(3).  63.19(a)  and  (b),  63.20(a), 
and  63.24(e)  and  (f)  are  effective 
September  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Reitzel,  Policy  and  Facilities 
Branch,  Telecommunications  Division, 
International  Bureau,  (202)  418-1460. 
SUPPLEMENTARY  INFORMATION:  On  lune 
10.  2002,  the  Commission  released  a 
report  and  order  adopting  a  number  of 
amendments  to  Parts  43  and  63  of  the 
Commission's  rules,  as  well  as  changes 
to  Commission  policy  (FCC  02-154),  a 
summary  of  which  was  published  in  the 
Federal  Register.  See  67  FR  45387  (July 
9,  2002).  We  stated  that  the  rules  were' 
effective  on  August  8,  2002,  except  for 
those  sections  containing  new 
information  collection  requirements, 
which  required  approval  by  the  Office 
of  Management  and  Budget  (OMB).  The 
information  collection  requirements 
were  approved  by  OMB  on  July  30, 
2002.  See  OMB  No.  3060-1019.  This 
publication  satisfies  our  statement  that 
the  Commission  would  publish  a 
document  announcing  the  effective  date 
of  the  rules. 

List  of  Subjects  in  47  CFR  Fart  43  and 
63 

Communications  common  carriers, 
Reporting  and  recordkeeping 
requirements. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-22510  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Transportation  Security  Administration 

49  CFR  Part  1511 

[Doclcet  No.  TSA-2002-11334] 

RIN2110-AA02 

Aviation  Security  Infrastructure  Fees 

AGENCY:  Transportation  Security 
Administration  (TSA),  DOT. 
ACTION:  Temporary  Waiver  of  Audit 
Submission  Requirements. 

SUMMARY:  TSA  is  issuing  this  document 
to  inform  all  air  carriers  and  foreign  air 
carriers  that  it  will  not  seek  enforcement 
of  the  independent  audit  submission 
deadline  set  forth  in  the  Aviation 
Security  Infi-astructure  Fees  regulation, 
under  certain  conditions. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
guidance  on  technical  matters:  Randall 
Fiertz,  Acting  Director  of  Revenue,  (202) 
385-1209.  For  guidance  on  legal  or 
other  matters:  Steven  Cohen,  Office  of 
Chief  Counsel,  (202)  493-1216. 
SUPPLEMENTARY  INFORMATION:  In  order  to 
offset  the  costs  of  providing  civil 
aviation  security  services,  TSA 
published  in  the  Federal  Register  an 
interim  final  rule  (67  FR  7926:  February 
20.  2002),  codified  at  49  CFR  part  1511, 
that  imposed  the  Aviation  Security 
Infrastructure  Fee  on  air  carriers  and 
foreign  air  carriers  engaged  in  air 
transportation,  foreign  air 
transportation,  and  intrastate  air 
transportation. 

Sections  1511.5  and  1511.7  require 
these  carriers  to  provide  TSA  with 
certain  information  on  their  costs 
related  to  screening  passengers  and 
property  incurred  in  2000.  This 
information  was  due  to  be  received  by 
TSA  by  May  18,  2002.  Section  1511.9 
requires  each  such  carrier  to  also 
provide  for  and  submit  to  TSA  an 
independent  audit  of  these  costs,  which 
were  due  to  be  received  by  TSA  by  July 
1, 2002. 

As  reflected  in  the  public  docket  on 
the  Aviation  Security  Inft-astructure  Fee 
regulation,  TSA-2002-11334,  TSA 
denied  several  requests  that  it  alter  the 
audit  requirement  and  extend  the  July  1, 
2002  audit  deadline. 

However,  on  two  occasions  TSA 
announced  that  it  would  not  seek 
enforcement  against  carriers  that  meet 
certain  criteria  by  certain  dates.  The  first 
announcement  appeared  in  TSA's 
"Guidance  for  the  Aviation  Security 
Infrastructure  Fee,"  as  published  in  the 
Federal  Register  on  May  1,  2002  (docket 
item  no.  20).  The  second  announcement 
was  in  TSA's  July  24,  2002.  letter  to  the 
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Air  Transport  Association  (docket  item 
no.  35).  The  criteria  are  that  the  carriers 
must  make  timely  and  proper  fee 
payments,  must  submit  any  necessary 
revisions  to  their  Appendix  A 
submission(s),  and  must  remit  all 
adjusted  fee  payments  retroactive  to 
February  18,  2002. 

By  this  document,  TSA  extends  the 
period  of  time  for  which  it  will  not  seek 
to  enforce  the  July  1,  2002,  deadline  for 
all  carriers  whose  independent  audits 
and  adjusted  fee  pajnnents  are  received 
by  October  31,  2002.  The  previously 
stated  conditions  still  apply.  TSA  is  not 
waiving  enforcement  of  any  other 
requirements  set  forth  in  49  U.S.C. 
44940  or  49  CFR  part  1511. 

Issued  in  Washington,  E)C,  on  August  29, 
2002. 
J.M.Loy, 

Acting  Under  Secretary  of  Transportation  for 
Security. 
[FR  Doc.  02-22629  Filed  8-30-02;  3:51  pm] 

BkImG  CODE  4VI0-62-P 


DEPARTMENT  OF  COMMERCE 

National  Ocsanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Dodcet  No.  011231309-2090-03;  I.D. 
082702E] 

Hsheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundflsh  Hshery;  Closure  of  Minor 
Nearshore  Rocldish  South  of  40'10'  N. 
taL 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Fishing  restrictions;  request  for 

comments. 

SUMMARY:  NMFS  annoimces  the  closure 
of  the  nearshore  rockfish  south  of  40°10' 
N.  lat.  at  0001  local  time  (l.t.)  September 
1,  2002,  for  both  the  open  access  and 
limited  entry  fixed  gear  groundfish 
fisheries.  This  closure  is  necessary 
because  the  commercial  harvest 
guideline  is  projected  to  be  reached. 
This  action  is  intended  to  prevent 
overfishing  of  minor  nearshore  rockfish 
in  2002. 

DATES:  Effective  fi-om  0001  l.t. 
September  1,  2002,  until  the  effective 
date  of  the  2003  specification  and 
management  measures  for  the  Pacific 
Coast  groundfish  fishery  which  will  be 
published  in  the  Federal  Register, 


unless  modified,  superseded  or 
rescinded.  Comments  will  be  accepted 
through  September  19,  2002. 

ADDRESSES:  Submit  comments  to  D. 
Robert  Lohn,  Administrator,  Northwest 
Region  (Regional  Administrator),  NMFS, 
7600  Sand  Point  Way  NE.,  Seattle,  WA 
98115-0070;  or  Rod  Mciimis,  Acting 
Regional  Administrator,  Southwest 
Region,  NMFS,  501  West  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4213. 

FOR  FURTHER  INFORMATION  CONTACT: 

Becky  Renko  at  20fr-526-6110. 

SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  regulations 
implementing  the  Pacific  Coast 
Groundfish  Fishery  Management  Plan 
(FMP),  which  governs  the  groimdfish 
fishery  off  Washington,  Oregon,  and 
California.  This  action  is  a  routine 
management  measure  under  the  FMP, 
and  would  normally  be  implemented 
after  recommendation  by  the  Pacific 
Fishery  Management  Council  (Council) 
at  a  Coimcil  meeting.  However,  in  this 
case,  the  next  Council  meeting  will  be 
too  late  to  implement  this  action  in  time 
to  prevent  harvest  of  the  September- 
October  trip  limits,  and  too  late  to 
obtain  the  conservation  benefits  of  this 
action.  Therefore,  NMFS  is  taking  this 
action  before  the  Coimcil  meeting, 
relying  upon  information  provided  by 
the  Council's  Groimdfish  Management 
Team.  NMFS  will  consult  with  the 
Council  at  its  meeting  in  Portland,  OR, 
September  ^13,  2002,  and  could 
further  adjust  the  limits  inseason,  if 
necessary. 

On  March  7,  2002,  the  levels  of 
allowable  biological  catch  (ABC),  and 
the  optimum  yield  (OY)  for  the  minor 
rockfish  species  south  of  40°10'  N.  lat. 
were  aimounced  in  theFederal  Register 
(67  FR  10490).  Minor  rockfish  south 
includes  the  "remaining  rockfish"  and 
"other  rockfish"  categories  in  the 
Monterey  and  Conception  areas 
combined.  "Remaining  rockfish" 
generally  includes  species  that  have 
been  assessed  by  less  rigorous  methods 
than  stock  assessments,  and  "other 
rockfish"  which  includes  species  that 
do  not  have  quantifiable  assessments. 
The  minor  rockfish  south  ABC  (3,506 
mt)  is  the  sum  of  the  individual 
"remaining  rockfish"  ABCs  (854  mt) 
plus  the  "other  rockfish"  ABCs  (2,652 
mt).  Due  to  limited  stock  assessment 
information,  the  ABC  was  reduced  to 
obtain  a  more  precautionary  total  catch 
OY  of  2,015  mt.  The  remaining  rockfish 
ABC  was  reduced  by  25  percent,  with 
the  exception  of  black  rockfish  and 


other  rockfish.  which  were  reduced  by 
50  percent. 

Changes  to  the  rockfish  management 
structure  in  2000  resulted  in  the  minor 
rockfish  being  divided  into  3  species 
groups  (nearshore,  shelf,  slope)  (Januar\' 
4,  2000;  65  FR  221).  For  the  area  south 
of  40°10'  N.  lat.,  the  2002  minor  rockfish 
OY  was  divided  with  662  mt  going  to 
nearshore  rockfish,  714  mt  going  to  shelf 
rockfish  and  639  mt  going  to  slope 
rockfish.  The  resulting  commercial 
harvest  guideline  for  nearshore  rockfish, 
the  total  catch  OY  minus  the  estimated 
recreational  catch  of  532  mt,  is  130  mt. 
The  commercial  landed  catch  OY, 
minus  5  percent  for  discard  mortality,  is 
124  mt. 

July  inseason  changes  to  the  limited 
fixed  gear  and  open  access  trip  limits 
south  of  40°10'  N.  lat..  closed  many 
fisheries  outside  of  the  20  fathom  depth- 
contour  (67  FR  44778.  July  5.  2002). 
Effective  July  1.  2002.  minor  nearshore 
rockfish  was  one  of  the  species  groups 
adjusted  to  remain  closed  outside  of  20 
fathoms  through  October.  For  the 
November-December  cumulative  limit 
period,  minor  nearshore  rockfish  was 
scheduled  to  close  in  all  waters.  The 
best  available  information  on  August  23. 
2002.  indicates  that  open  access  and 
limited  entry  commercial  fisheries 
together  have  landed  139  mt  through 
August  17.  2002.  and  that  the  24  mt 
commercial  landed  catch  harvest 
guideline  is  likely  to  be  exceeded  by 
August  31,  2002.  Therefore,  to  reduce 
the  likelihood  of  the  fishery 
(commercial  plus  recreational) 
exceeding  the  minor  nearshore  rockfish 
OY  and  possibly  the  ABC  for  the  area 
south  of  40°10'  N.  lat.,  it  is  necessary  to 
close  the  fishery  for  the  remainder  of 
2002,  beginning  in  September.  This 
Federal  Register  notice  announces  that 
minor  nearshore  rockfish  fishery  south 
of  40°10'  N.  lat.  will  be  closed  for  the 
limited  entry  fixed  gear  and  open  access 
fisheries  as  of  Septen>ber  1,  2002.  The 
limited  entry  trawl  fishery  for  minor 
nearshore  rockfish  fishery  south  of 
40°10'  N.  lat.  has  been  closed  since  July 
1,  2002. 

NMFS  Action 

For  the  reasons  stated  above,  NMFS 
herein  announces:l.  in  section  IV'.. 
under  B.  Trip  Limits  in  the  Limited 
Entry  Fixed  Gear  Fisher\',  Table  4  is 
revised  to  read  as  follows: 

BILUNG  CODE  3510-22-S 
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TabI*  4.  Trip  Umltt"  for  Umitod  Entry  Fixed  G«ar 

OttMr  Limits  and  RMjulrMiMnU  Apply  -  Raad  Sections  IV.  A.  and  B.  NMIFS  Actions  bafora  using  thtoUMa 


kne   specm/graup* ' 


I        JANJgEB        I       MR-*m r 


MAV.IUN 


JULJkU« 


I       JibP-txit       I    wv-pgr 


"NOTE  FOR  FISHING  SOUTH  OF  AO'IO':  ALL  GROUNDFISH  FISHING  IS  CLOSED  SEAWARD  OF  THE  20  FATHOM  DEPTH  CONTOUR. 

EXCEPT  FOR  SABLEFISH,  THORNYHEADS,  AND  SLOPE  ROCKFISH. 


3  South 

4  ~  ~4^lS -"36*>IJar 

5  South  of  36*  N  lal 


6  SpUtnos*  ■  SoutA 

7  40VCr36*N  Tal" 
«  Soum  of  3e*"N"lat 


9  PaeWc  ocaan  pareh  -  Noitt?' 


fOSabWIah 

11  ]_Normof36'N'lar' 

12  South  of  36*  N  lal 


13  Longsptna  ttwmylMad 


14  Shortsptne  ttiomytwad 


15  uovaraoM 

16  ArroiiioaVi  lloinidar 
ITVgSiUtofi    ^ 

18  RaxMic 

19  KKofRKKaSH^ 


ZOWhhIng" 


21  SlMir  roctmsli,  including  minor  shelf 

22  Tlortfi' 

24  40'1ff  -  34*27  N  lat 

25  J"  South~of  y'Sr  N  lat 
28  canary  recknsh 


1.000  lb/ morffi 


'TSODOWJmdnBS 


lET. 


~S.000lb/2nK>hV» 


p.000lbi<2iTionBf 


25.000  TbA2 


5,0a0lb/3monms 


nxxiDa 


1,600ib/2nx>fgw~ 
is.owiiy  2  months 


25.000  lb/  2  months 


5,000 lb/ 2  months 


2mordhs 


1,800  lb/ 2  months 
1S.000lb/2monlhs 


2.000  lb/ month 


4.000  lb;  month 


I 


TDOITWTmonBS" 


3.000  lb/ monlh' 


500  lb/  day.  or  1  landmg  per  waelt  oTup  to  800  lb,  not  to  ewceed  2.400  lb/  2  tnc 


350  lb/  day.  or  1  landing  per  week  of  up 
to  1,050  fc 


300lb/day.or1  landng  per  week  of  up  to  900  lb 


9,000  lb/ 3  months 


2.000  lb/ 2  months 


5,000  lb/  month  (all  flatfish) 


North  of  40°10':  5,000  lb/ month  (al  flatfish).  Soulti  of  40°10' 
Shoreward  of  20  ftm  depth.  5.000  lb/month.  othervMse  CLOSED" 


27000  lb/ bip 


rockfish,  widow  and  ydlowtall  rocknati" 


27  Ytlloweyi  rocKflafr 


28  Cowco3~ 

29  eocaccM  -  soum' 

30  "   Kr^a  -  w-fr  n  lat 

31  "South  of  34*27^N  lat 


32  ChiHpepper- South*' 

33  ^     40f10r^34*2"rN'jat 

34  South  of  34*2?  NJat" 


35  Minor  neannore  rocknsh  ' 


36     hJorlh 


37  South 

38  40*ia  -  34*2^  N  lat 

39  South  of  34°27' N  lat 


40  Ungcod" 

41  NdfSi" 

42  "Soum 


43  40"10'-34*27'N.  lal 

44  South  of  34*27^N  lat 


"  20016/ moriBi 


200  lb/  month 
CLOSED" 


CLOSED* 


Shoreward  of  20  ttm 
depth.  200  lb/ month, 
otheraise  CLOSED* 


T.DDOTbrmonft 


CLOSED* 


TOSSEB* 


CLOSED" 


"Cl55E5» 


200  lb/  morth 
aOSED* 


CLOSED*^ 
200  lb/ month 


aOSED* 


500  lb/  month 

Closed*"" 


CLOSED*^ 
2,S30Ibrmbnlfi 


CLOSED* 


5,000  lb/  mont^,  no  mors  than  2^000  lb 
which  may  be  species  other  than  black  or 
blue  rockfish* 


6,000  lb/  2  months,  no  more  than  3,000  lb  of  which  may  be  species  ot?iai  ihar,  bladt  or  blue 

rockfish* 


1.600  lb/ 2  months 


CLOSED* 


CLOSED* 


J 


Shoreward  of  20  ftm  deptti.  1 ,600  lb/  2  months, 
othenmse  aOSED* 


2.000  lb/ 2  months 


Shoreward  of  20  ftm 

depth.  2.000  lb/  2  months, 

otherwise  CLOSED* 


aO.'SEO* 


CLOSED^ 


CLOSED* 


Shoreward  of  20  ftm 
depth.  400  tbi  month, 
othemrise  CLOSED* 

4d0"lb/month 


'400  lb/ month 


Shoreward  of  20  ftm  depth.  400  W  month,  othetwise 
CLOSED* 


CLOSED* 


aOSED* 


1/  Trtp  kmis  ipiily  coastwide  unless  otherwise  specified    'North-  means  40°10'  N  lal  lo  the  U  S  -Canaija  twfiter   -South'  means  40*10'  N  lal.  to  the  US  Aleioco  bonier 

40°10  N  lal  a  about  20  nm  south  of  Cape  Mendocino  CA 
2/  'Other  llaltish'  means  aU  llatfish  at  SO  CFR  660  302  except  those  m  Ihs  Table  4  with  species  speafic  management  measures,  including  trip  tmb 
y  The  otming  'per  inp'  1>n«  m  the  Eureka  area  inside  100  tm  is  10  OOO  10/  tnp  througnoul  Ihe  year   Outside  Euieka  area,  the  20.000  »/  trip  tmH  applies 
4/  Closed  means  that  it  s  prohibited  lo  take  and  retain  possess  or  land  the  designated  species  in  the  time  or  area  indicated   See  IV .A  (7) 
V  VeHowtail  rockfish  and  widow  rockfish  coashmide  and  bocaccio  and  chihpepper  rockfishes  in  ttie  north  are  inckjded  in  the  tnp  kmts  for  shelf  rockfish 

in  the  appropriate  area    POP  m  the  south  and  spktnose  rockfish  in  the  noilh  are  included  in  the  tiip  Rmtts  for  minor  skipe  rockfish  in  the  appropriate  area 
6/  For  black  rockfish  north  of  Cape  Alava  (48'Q9'30'  N  lal )  and  between  Destnidkin  Island  (47'40'00'  N  lit )  and  Leadbelter  Point  (4<'3*'10'  N.lat ). 

(here  s  an  additional  limii  of  100  it»  or  30  percent  by  weight  of  all  ftsh  on  boanj  whichever  is  greater,  per  vessel,  per  fishtng  trip 
7/  TTte  meivnum  size  kma  tor  taigcod  is  24  inches  (61  cm)  total  length 

1/  The  mkimum  size  requirement  lor  satnefish  is  22  inches  (56  cm)  total  length  behneen  40°10'  N  lat  and  M°  N  lat. 
To  coinen  pounds  to  kilograms,  dnrlde  by  2.204*2,  Ihe  number  of  pounds  in  one  kllognm. 

2.  in  section  IV..  under  C.  Trip  Limit.s  in  the  Optm  Access  Fishery.  Table  5  is  revised  to  read  as  follows: 


UMI 
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Tabto  6.  Trip  UmNi"  tor  OpM  Accms  Gmis  ,     ^^  ^_ 

OtiMr  Ltatta  and  RaquiiMMnls  Apply  -  Rud  SwtloM  IV.  A.  antl  C.  NMFS  Actlona  bdfora  using  thte  ttM* 
Exc«pBon«  fof Kwnpted  g— r»  «t  SacMon  IV.C 

line  spaoaa/gnmia 


-NOTE  FOR  FISHING  SOUTH  OF  40*1  ff:  M.L  GROUNDFISH  FISHING  IS  CLOSED  SEAWARD  OF  THE  20  FATHOM  DEPTH 


south       " 

40'ior  -  36*  N.  lal 


2 
3 
4 
5~     South  Of  36*  N  lat 

6  SpHtneaa  ■  Soutn 

7  PacMIc  ocaan  parch  ■  North" 

8  SablaHah 

9  rterth  of  36*  N  lal." 

10     South  of  36*  N  lat. 


11  Thomyhaaoa  ~ 

12  North  of  34^27'  N.  Ial~ 

13  South  of  34*27- N.  lal 


14  Doiraraola 

15  AfToiMtoolh  flounoar 

16 


CONTOUR,  EXCEPT  SABLEFISH  AND  SLOPE  ROCKFISH 
••  NOTE:  EFFECTIVE  JULY  1.  2002,  THERE  IS  NO  RETENTION  OF  GROUNDFISH  WITH  EXEMPTED  TRAWL  GEAR 

' Paf  \np7nomonS)m2S%^^S^  of  ffWaghTuhTandad 

1 5;«»'lbr2  ihonths  \  rSOD  IW  2  montha 


10.0001b/ 2  monSis 


""5;000'lbr2  ihonths 
10.0001b/ 2  tnonlht 
SUb/mofith 


100  b/ month 


jOSTbTday.  oTlTSiding  par  wMk  S up  toBOO  lb.  not  to  ewaad  Z400  b/  2  rnonths 

7dr  1  landing  par  weak  oTup" 
lo  1.050  fc 


'1 


300b/day.  or1  landng  par  week  of  up  to  900  lb 


CLOSED^ 
50  S/aayrfxHnotiTthin  2;O0OW^  fDOriSis 


IT  Raxaola 

18  AMottiarlMflsl)' 

fgWhiUng 


—  3,000  to/  month,  no  mora  than  300  fc  of  wtneh  may  be 
other  than  Pacific  sanddabs 


f4orth  of  40*10'    3,000  b/ month,  no  more  than  300  lb  o(  wtuch 

may  be  spooe*  oltier  than  Pactfic  undabi 
South  of  40*10  Shoreward  of  20  ftm,  3,000  to/ month  no  more 
than  300  fc  of  which  may  be  apecw*  ottw  than  Pacific  sandabs 
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BILLING  CODE  3S10-22-C 

Classification 

This  action  is  authorized  by  the 
Pacific  Coast  Groundfish  FMP  and  its 
implementing  regulations,  and  is  based 


on  the  most  recent  data  available.  The 
aggregate  data  upon  which  this  action  is 
based  is  available  for  public  inspection 
at  the  Office  of  the  Administrator. 


Northwest  Region.  NMFS.  (see 
ADDRESSES)  during  business  hours. 
The  Assistant  Administrator  for 
Fisheries.  NMFS.  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
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notice  and  opportunity  for  public 
conunent  on  this  action  pursuant  to  5 
U.S.C.  553{b)(B),  because  providing 
prior  notice  and  opportunity  for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  the 
next  2-month  cumulative  trip  limit 
period  for  the  Pacific  Coast  groundfish 
fishery  begins  September  1,  2002,  and 
affording  prior  notice  and  opportunity 
for  public  comment  would  impede  the 
agency's  function  of  managing  fisheries 
to  remain  within  the  OY.  The  closure 
for  minor  nearshore  rockfish  in  this 
document  is  a  reduction  from  the  status 
quo  and  must  be  implemented 
immediately  to  prevent  the  harvest  of 
minor  nearshore  rockfish  from 
exceeding  its  OY  for  2002.  Delaying 
implementation  of  this  closure  past 
September  1,  2002,  would  allow  fishers 
to  harvest  the  higher  trip  limits  that 
were  previously  scheduled  for  the 
September-October  2-month  cumulative 
period  and  may  cause  the  catch  of 
minor  nearshore  rockfish  to  exceed  its 
OY.  For  these  reasons,  good  cause  also 
exists  to  waive  the  30-day  delay  in 
effectiveness  requirement  of  5  U.S.C. 
553  (d)(3).  This  action  is  taken  under 
the  authority  of  50  CFR  660.323(b)(1) 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  29.  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-22523  Filed  8-29-02:  4:09  pm| 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020412086-2194-02;  I.D. 
010202C] 

RIN  0648-AJ08 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Western  Pacific 
Pelagics  Fisheries;  Pacific  Remote 
Isiand  Areas;  Permit  and  Reporting 
Requirements  for  the  Peiagic  Troli  and 
Handline  Fishery 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  that 
establishes  Federal  permit  and  reporting 
requirements  for  any  U.S.  fishing  vessel 


that  uses  troll  or  handline  fishing  gear 
to  harvest  pelagic  management  imit 
species  in  waters  of  the  U.S.  exclusive 
economic  zone  (U.S.  EEZ)  aroimd 
Howland  Island,  Baker  Island,  Jarvis 
Island,  Johnston  Atoll,  Kingman  Reef, 
Palmyra  Atoll,  Wake  Island  and  Midway 
Atoll.  These  islands  are  referred  to  as 
the  Pacific  remote  island  areas  (PRIA). 
The  intent  of  this  rule  is  to  monitor 
participation  in  the  fishery,  collect  fish 
catch  and  fishing  effort  data  (including 
bycatch  data),  and  obtain  information 
on  interactions  between  fishing  gear  and 
protected  species.  This  would  enable 
management  decisions  for  this  fishery  to 
be  based  on  the  best  scientific 
information  available. 
DATES:  This  final  rule  is  effective 
October  4,  2002. 
ADDRESSES:  Copies  of  a  Final 
Environmental  Impact  Statement  for  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region  (FEIS)  and  the  Record  of 
Decision  (ROD)  for  this  FEIS  are 
available  from  Dr.  Charles  Kamella, 
Administrator,  NMFS,  Pacific  Islands 
Area  Office  (PLAO),  1601  Kapiolani 
Blvd.,  Suite  1110,  Honolulu,  HI  96814- 
4700.  See  also  http://swr.nmfs.noaa.gov 
to  view  the  FEIS  and  ROD. 

Copies  of  the  regulatory  impact 
review  prepared  for  this  action  may  be 
obtained  from  Ms.  Kitty  Simonds, 
Executive  Director,  Western  Pacific 
Fishery  Management  Council,  Suite 
1400,  Honolulu,  HI  96813. 

Send  comments  on  the  reporting 
burden  estimate  or  other  aspect  of  the 
collection-of-information  requirements 
in  this  final  rule  to  NMFS.  PIAO  and  to 
the  Office  of  Management  and  Budget 
(OMB)  at  the  Office  of  Information  and 
Regulatory  Affairs,  OMB,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  internet. 
FOR  FURTHER  INFORMATION  CONTACT: 
Alvin  Katekaru,  PIAO,  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  The 
collection  and  analysis  of  reliable  data 
are  needed  to  assess  the  status  and 
health  of  fishery  stocks,  evaluate  the 
effectiveness  of  management  measures, 
determine  the  need  for  changes  in  the 
management  regime,  prevent 
overfishing,  determine  and  minimize 
bycatch,  document  protected  species 
interactions  with  fishing  gear,  and 
assess  the  potential  impact  of  fishery 
interactions.  Other  than  for  vessels 
registered  for  use  with  Federal  Hawaii 
longline  limited  access  permits  or  with 
Federal  Western  Pacific  longline  general 
permits,  there  are  no  specific 
regulations  under  the  Fishery 
Management  Plan  for  Pelagic  Fisheries 


of  the  Western  Pacific  Region  (FMP) 
applicable  to  vessels  targeting  pelagic 
species  in  the  U.S.  EEZ  waters  around 
the  PRIA.  The  PRIA  or  "U.S.  island 
possessions  in  the  Pacific"  are  the 
distant  and  mostly  uninhabited  U.S. 
islands  in  the  central  and  western 
Pacific  Ocean  consisting  of  Howland 
Island,  Baker  Island,  Jarvis  Island,  Wake 
Island,  Kingman  Reef,  Johnston  Atoll, 
Palmyra  Atoll,  and  Midway  Atoll. 
Midway  Atoll,  although  located  in  the 
Northwestern  Hawaiian  Islands,  is  not 
part  of  the  State  of  Hawaii  and  is  treated 
as  one  of  the  PRIA. 

In  recent  years,  several  troll  and 
handline  fishing  vessels  from  Hawaii 
have  targeted  pelagic  fish  stocks  off 
Palmyra  Atoll  and  Kingman  Reef.  This 
expansion  of  troll  and  handline  fishing 
activity  beyond  the  Hawaiian 
Archipelago  to  the  U.S.  EEZ  around 
certain  PRIA  created  the  need  to  put 
reporting  procedures  in  place  in  order  to 
collect  catch  and  bycatch  data  for  these 
fisheries.  The  establishment  of  a  permit 
requirement  for  the  PRIA  pelagic  troll/ 
handline  fishery  serves  to  identify 
actual  or  potential  participants  in  the 
fishery.  This  is  an  "open  access" 
fishery,  meaning  any  U.S.  vessel  is 
eligible  to  receive  a  permit. 

The  Coimcil  recommended  the 
establishment  of  a  reporting 
requirement  for  all  vessel  operators  who 
participate  in  the  PRIA  pelagic  troll/ 
handline  fishery,  except  at  Midway 
Atoll.  They  are  required  to  use  a  new 
NMFS  fish  catch  and  effort  reporting 
form  created  especially  for  the  PRIA.  At 
Midway  Atoll,  troU/handline  vessel 
operators  (i.e.,  charter  boat  captains), 
who  operate  under  the  Midway  Atoll 
National  Wildlife  Refuge  program, 
administered  by  the  U.S.  Fish  and 
Wildlife  Service  (USFWS),  must 
continue  to  report  their  catch  and  effort 
data  on  existing  fish  catch  reporting 
forms  provided  by  the  USFWS,  NMFS 
and  USFWS  will  coordinate  then  efforts 
to  obtain  the  necessary  data  from 
fishermen  at  Midway  Atoll  and  avoid 
duplication  of  reporting  regimes. 

This  rule  requires  vessel  operators, 
except  operators  of  vessels  operating  in 
the  U.S.  EEZ  around  Midway  Atoll,  to 
submit  their  catch  reports  to  NMFS 
within  10  days  after  the  completion  of 
each  fishing  trip  to  the  U.S.  EEZ  around 
the  PRIA.  The  10-day  requirement  is  to 
allow  vessels  to  make  fish  landings  at 
Palmyra  Atoll  and  to  potentially 
conduct  another  fishing  trip  emoute  to 
the  vessel's  homeport.  By  landing  at 
Palmyra  Atoll,  these  vessels  need  not 
return  to  their  home  ports  between  trips, 
and,  in  that  case,  the  prompt  transmittal 
of  catch  reports  to  NMFS  would  be 
infeasible.  For  this  reason  NMFS  allows 


the  operators  whose  vessels  are 
registered  for  use  with  PRIA  troll/ 
handline  pelagic  permits  an  extended 
reporting  window. 

Changes  From  the  Proposed  Rule 

The  regulatory  text  for  this  rule 
corrects  a  typographical  error  in  the 
prohibition  on  longline  fishing  within 
longline  fishing  areas  at  §  660.22(i)  to 
reference  §  660.27  instead  of  a 
redimdant  reference  to  §  660.17.  Also,  a 
cross  reference  in  §660.21(1)(1)  is 
revised  to  comport  with  the 
redesignation  of  paragraphs  in  §  660.21. 

No  comments  were  received  on  the 
proposed  rule.  Therefore,  the  final  rule 
contains  no  substantive  changes  to  the 
proposed  rule. 

Qlarification 

This  final  rule  includes  a  clarification 
affecting  the  Hawaii-based  pelagic 
longline  fishery.  NMFS  issued  a  final 
rule  of  June  12,  2002,  (67  FR  40232), 
implementing  the  reasonable  and 
prudent  alternative  of  the  March  29, 
2001  biological  opinion  imder  the 
Endangered  Species  Act  for  the  fishery. 
The  June  12,  2002,  final  rule  supplanted 
and  incorporated  most  of  the  provisions 
of  an  emergency  rule  first  published  at 
66  FR  31561,  June  12,  2001,  and 
extended  at  66  FR  63630,  December  10, 
2001  imtil  Jvuie  8,  2002.  The  preamble 
to  the  June  12,  2002,  final  rule  discussed 
that  the  final  rule  would  "allow  the 
processing  of  applications  for  the  re- 
registration  of  a  vessel  that  has  been  de- 
registered  from  a  Hawaii  longline 
limited  access  permit  after  March  29, 

2001,  only  during  the  month  of  October 
and  require  that  applications  must  be 
received  or  post-marked  between 
September  15  and  October  15  to  allow 
sufficient  time  for  processing..."  The 
regulatory  language  that  established 
October  as  the  month  for  re-registration, 
as  it  had  appeared  in  the  emergency 
rule,  was  inadvertently  not  included  as 
part  of  the  Jime  12,  2002,  final  rule, 
although  regulatory  language 
establishing  the  application  timeframe 
was  included.  This  clarification 
reinstates  the  regulatory  language  as  it 
appeared  in  the  emergency  rule  and 
retains  the  language  of  the  June  12, 

2002,  final  rule. 

Classification 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

On  March  30,  2001,  NMFS  issued  an 
FEIS  that  analyzes  the  environmental 
impacts  of  U.S.  pelagic  fisheries  in  the 
western  Pacific  region.  That  analysis 
includes  the  pelagic  troll  and  handline 
fisheries  in  the  PRIA  and  filed  with  the 


Environmental  Protection  Agency;  a 
notice  of  availability  was  published  on 
April  6,  2001  (66  FR  18243).  On  May  30, 
2002,  NMFS  issued  a  Record  of  Decision 
that  documents  the  agency's  final 
decision  concerning  the  management  of 
fisheries,  including  the  PRIA  pelagic 
troll  and  handline  fisheries,  governed  by 
the  FMP.  hi  August  2000,  the  Council 
prepared  a  dociunent  analyzing  the 
specific  measures  in  this  rule.  That 
analysis  is  available  from  the  Coimcil 
(see  ADDRESSES). 

The  Chief  Coiuisel  for  Regulation  of 
the  Department  of  Commerce  certified 
to  the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  The  factual 
basis  for  the  certification  was  published 
in  the  proposed  rule.  No  comments 
were  received  regarding  this 
certification.  As  a  result,  a  regulatory 
flexibility  analysis  was  not  prepared. 

This  rule  contains  collection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act.  The 
collection  of  this  information  has  t)een 
approved  by  OMB  under  OMB  Control 
Numbers  0648-0204  and  0648-0214. 
Public  reporting  burden  for  these 
collections  of  information  is  estimated 
at  30  minutes  for  a  permit  application 
and  5  minutes  for  a  daily  troll/bandline 
log  sheet.  These  estimates  include  the 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information.  Send 
comments  on  the  reporting  burden 
estimate  or  any  other  aspect  of  the 
collection-of-information  requirements 
in  this  rule  to  NMFS  and  OMB  (see 
ADDRESSES). 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subiects  in  50  CFR  Part  660 

Administrative  practice  and 
procedure,  American  Samoa.  Fisheries, 
Fishing,  Fishing  Gear,  Guam,  Hawaiian 
Natives,  Indians,  Northern  Mariana 
Islands,  Reporting  and  record  keeping 
requirements. 


Dated:  August  26.  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulaton  Progmms.Sational  Marine 
Fisheries  Sen'ice. 

For  the  reasons  set  out  in  the 
preamble.  50  CFR  part  660  is  amended 
to  read  as  follows: 

PART  660— FISHERIES  OFF  WEST     . 
COAST  STATES  AND  IN  THE 
WESTERN  PACIRC 

1.  The  authority  citation  for  part  660 
continues  to  read  as  follows:  ^ 

Autliority:  16  U.S.C.  1801  et  seq. 

2.  In  §660.12,  the  definitions  for 
"Pacific  remote  island  areas  (PRIA,  or 
U.S.  island  possessions  in  the  Pacific 
Ocean)","Pelagic  handline  fishing",  and 
"Pelagic  troll  fishing"  are  added  in 
alphabetical  order  to  read  as  follows: 

§660.12    Definitions. 

***** 

Pacific  remote  island  areas  (PRIA.  or 
U.S.  island  possessions  in  the  Pacific 
Ocean)  means  Palmyra  Atoll.  Kingman 
Reef,  Jarvis  Island,  Baker  Island. 
Howland  Island.  Johnston  Atoll.  Wake 
Island,  and  Midway  Atoll. 
***** 

Pelagic  handline  fishing  means 
fishing  for  pelagic  management  unit 
species  from  a  stationary  or  drifting 
vessel  using  hook  and  line  gear  other 
than  longline  gear. 

Pelagic  troll  fishing  (trolling)  means 
fishing  for  pelagic  management  unit 
species  from  a  moving  vessel  using  hook 
and  line  gear. 
***** 

3.  In  §660.14,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  660. 1 4    Reporting  and  recordkeeping . 

(a)  Fishing  record  forms.  The  operator 
of  any  fishing  vessel  subject  to  the 
requirements  of  §660.21.  §660.41.  or 
§  660.81  must  maintain  on  board  the 
vessel  an  accurate  and  complete  record 
of  catch,  effort,  and  other  data  on  report 
forms  provided  by  the  Regional 
Administrator.  All  information  specified 
on  the  forms  must  be  recorded  on  the 
forms  within  24  hours  after  the 
completion  of  each  fishing  day.  The 
original  logbook  form  for  each  day  of  the 
fishing  trip  must  be  submitted  to  the 
Regional  Administrator  as  required  by 
this  paragraph  (a).  Each  form  must  be 
signed  and  dated  by  the  fishing  vessel 
operator. 

(1)  The  operator  of  any  vessel  subject 
to  the  requirements  of  §  660.21(a) 
through  (c),  §  660.41 .  or  §  660.81  must 
submit  the  original  logbook  form  for 
each  day  of  the  fishing  trip  to  the 
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Regional  Administrator  within  72  hours 
of  each  landing  of  management  unit 
species. 

(2)  Except  for  a  vessel  that  is  fishing 
in  the  U.S.  EEZ  around  Midway  Atoll  as 
specified  in  paragraph  (a)(3)  of  this 
section,  any  operator  whose  vessel  is 
registered  for  use  with  a  PRIA  pelagic 
troll  and  handline  fishing  permit  under 
§  660.21(d)  must  submit  the  original 
logbook  form  for  each  day  of  fishing 
within  the  U.S.  EEZ  around  the  PRIA  to 
the  Regional  Administrator  within  10 
days  of  each  landing  of  management 
unit  species. 

(3)  The  operator  of  a  vessel  fishing  in 
the  U.S.  EEZ  around  Midway  Atoll  and 
registered  for  use  with  a  PRIA  pelagic 
troll  and  handline  fishing  permit  under 
§  660.21(d)  must  submit  an  appropriate 
reporting  form  as  required  and  in  a 
manner  specified  by  the  U.S.  Fish  and 
Wildlife  Service  for  each  day  of  fishing 
within  the  U.S.  EEZ  aroimd  Midway 
Atoll,  which  is  defined  as  an  area  of  the 
Pacific  Ocean  bounded  on  the  east  by 
177°10'  W.  long.,  on  the  west  by  177°30' 
W.  long.,  on  the  north  by  28°25'  N.  lat.. 
and  on  the  south  by  28°05'  N.  lat. 
***** 

4.  In  §660.21.  paragraph  (1)  is 
redesignated  as  paragraph  (n), 
paragraphs  (d)  through  (k)  are 
redesignated  as  (e)  through  (1) 
respectively,  newly  redesignated 


paragraph  {1)(1)  is  revised;  and 
paragraphs  (d)  and  (m)  are  added  to  read 
as  follows: 

§660.21    Permits. 

***** 

(d)  A  fishing  vessel  of  the  United 
States  must  be  registered  for  use  with  a 
PRIA  pelagic  troll  and  handline  fishing 
permit  if  that  vessel  is  used  to  fish  for 
Pacific  pelagic  management  unit  species 
using  pelagic  handline  or  trolling 
fishing  methods  in  the  U.S.  EEZ  around 
the  PRIA. 
***** 

(1)  *  *  * 

(1)  Upon  receipt  of  an  appeal 
authorized  by  this  section,  the  Regional 
Administrator  may  request  additional 
information.  Upon  receipt  of  sufficient 
information,  the  Regional  Administrator 
will  decide  the  appeal  in  accordance 
with  the  criteria  set  out  in  this  part  and 
in  the  fishery  management  plans 
prepared  by  the  Council,  as  appropriate, 
based  upon  information  relative  to  the 
application  on  file  at  NMFS  and  the 
Council  and  any  additional  information 
available;  the  summary  record  kept  of 
any  hearing  and  the  hearing  officer's 
recommended  decision,  if  any,  as 
provided  in  paragraph  (1)(3)  of  this 
section;  and  such  other  considerations 
as  deemed  appropriate.  The  Regional 
Administrator  will  notify  the  appellant 
of  the  decision  and  the  reasons  therefor. 


in  writing,  normally  within  30  days  of 
the  receipt  of  sufficient  information, 
unless  additional  time  is  needed  for  a 
hearing. 

***** 

(m)  Except  during  October,  NMFS 
will  not  register  with  a  Hawaii  longline 
limited  access  permit  any  vessel  that  is 
de-registered  from  a  Hawaii  longline 
limited  access  permit  after  March  29, 
2001. 

5.  In  §660.22,  the  phrase  "U.S. 
possessions  in  the  Pacific  Ocean  area" 
is  revised  to  read  "U.S.  island 
possessions  in  the  Pacific  Ocean"  each 
place  that  it  appears;  paragraph  (i)  is 
revised;  and  new  paragraph  (w)  is 
added  to  read  as  follows: 

§660.22    Prohibitions. 

***** 

(i)  Fish  with  longline  gear  within  a 
longline  fishing  prohibited  area,  except 
as  allowed  pursuant  to  an  exemption 
issued  under  §660.17  or  §660.27. 

***** 

(w)  Use  a  U.S.  vessel  employing 
pelagic  handline  or  trolling  methods  to 
fish  in  the  U.S.  EEZ  around  the  PRIA 
without  a  valid  PRIA  pelagic  troll  and 
handline  fishing  permit  registered  for 
use  with  that  vessel. 
[FR  Doc.  02-22546  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  3Sia-22-S 
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This  section  of  ttie  FEDERAL  REGISTER 
contains  notices  to  the  put)iic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  ttie  adoption  of  ttie  final 
rules. 


DEPAFITMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NM-207-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonneil 
Douglas  Modei  DC-10-10.  DC-10-10F, 
DC-10-15,  DC-10-^,  DC-10-30F,  DC- 
10-30F  (KC10A  and  iCDC-10),  DC-10- 
40,  DC-10-40F,  MD-10-10F,  MD-10- 
30F,  MD-11,  and  MD-11F  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
action:  Notice  of  proposed  rulemaking 
(NPRM). 

summary:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Dou^as  Model  DC- 
10-10,  DC-10-lOF,  DC-10-15.  DC-10- 
30,  DC-10-30F.  DC-10-30F  (KClOA 
and  KDC-IO).  DC-10-40,  DC-10-40F, 
MD-10-lOF,  MD-10-30F,  MD-11,  and 
MD-llF  airplanes.  This  proposal  would 
require  a  one-time  inspection  to 
determine  the  thickness  of  the  walls  of 
the  rudder  pedal  arm  assembly  for  the 
captain's  and  first  officer's  rudder 
pedals,  and  follow-on  actions.  This 
action  is  necessary  to  prevent  failure  of 
the  rudder  pedal  arm  assembly,  which, 
imder  certain  conditions,  could  result  in 
reduced  controllability  of  the  airplane. 
This  action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  21,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
207-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 


may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-207-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue,  SW.,  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramount 
Boulevard.  Lakewood,  California. 
FOR  FURTHER  MFORMATKM  CONTACT: 
Technical  Information:  Ron  Atmur, 
Aerospace  Engineer,  Airframe  Branch, 
ANM-120L,  FAA,  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California 
90712-4137;  telephone  (562)  627-5224; 
fax  (562)  62  7-52  lO 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  "Technical 
Editor/Writer;  telephone  (425)  687- 
4241,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argimients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  conmients  using  the  following 
format: 


•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-207-AD.' 
The  postcard  will  be  date  stamped  and 
retiimed  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-207-AD,  1601  Lind  Avenue. 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  a  report 
indicating  that  the  rudder  pedal  arm 
assembly  for  the  captain  and  first  officer 
was  found  broken  on  a  McDonnell 
Douglas  Model  MD-11  airplane. 
Investigation  revealed  that  the  thickness 
of  the  walls  of  the  rudder  pedal  arm  was 
below  the  minimum  design 
specification.  The  same  rudder  pedal 
arm  assemblies  are  also  installed  on 
certain  McDonnell  Douglas  Model  DC- 
10-10,  DC-10-lOF,  DC-10-15,  DC-10- 
30,  DC-10-30F,  DC-10-30F  (KClOA 
and  KDC-10),  DC-10-40,  DC-10-40F, 
MD-10-lOF,  MD-10-30F,  and  MD-llF 
airplanes.  Therefore,  all  of  these  models 
may  be  subject  to  the  same  unsafe 
condition. 

Subsequent  to  the  first  report,  we 
received  several  reports  that,  during 
inspections  to  determine  the  thickness 
of  the  walls  of  the  rudder  pedal 
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assemblies,  the  clevis  of  the  rudder 
pedal  arm  was  found  cracked  or  broken. 
The  cracking  of  the  clevis  has  been 
attributed  to  fatigue. 

These  conditions,  if  not  corrected, 
could  result  in  failure  of  the  rudder 
pedal  arm  assembly.  In  the  event  of  an 
engine  failure  while  the  airplane  is  in 
take-off  configuration,  such  failure  of 
the  rudder  pedal  arm  assembly  could 
result  in  reduced  controllability  of  the 
airplane.  | 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved 
Boeing  Alert  Service  Bulletin  DClO- 
27A233,  Revision  01,  dated  June  6,  2002 
(for  Model  DC-10-10,  DC-10-lOF,  DC- 
10-15,  DC-10-30,  DC-10-30F,  DC-IO- 
30F  (KClOA  and  KDC-10),  DC-10-^0, 
DC-10-^OF,  MD-10-lOF,  MD-10-30F 
airplanes);  and  Boeing  Alert  Service 
Bulletin  MD11-27A080,  Revision  01, 
dated  June  6,  2002  (for  MD-11  and  MD- 
llF  airplanes).  These  service  bulletins 
describe  procedures  for  a  one-time 
inspection  to  determine  the  thickness  of 
the  walls  of  the  rudder  pedal  arm 
assembly  for  the  captain's  and  first 
officer's  rudder  pedals,  and  these 
follow-on  actions: 

•  If  the  wall  thickness  is  within  the 
design  specifications  or  operational 
limits  spscified  in  the  applicable  service 
bulletin:  Performing  a  dye  penetrant 
inspection  for  cracking  of  the  clevis  of 
the  rudder  pedal  arm  assembly. 

•  If  the  wall  thickness  is  within 
design  specifications  and  no  cracking  is 
found  (Condition  1):  Performing 
repetitive  dye  penetrant  inspections  for 
cracking  of  the  clevis  of  the  rudder 
pedal  assembly,  or  replacing  the  rudder 
pedal  arm  assembly  with  a  new, 
improved  assembly. 

•  If  the  wall  thickness  is  within 
operational  limits  and  no  cracking  is 
foimd  (Condition  2):  Changing  the  part 
number  of  the  rudder  pedal  arm 
assembly  to  identify  the  assembly  as  a 
"temporary  operation"  part,  and 
eventually  replacing  of  the  "temporary 
operation"  rudder  pedal  arm  assembly 
with  a  new,  improved  rudder  pedal  arm 
assembly. 

•  If  the  wall  thickness  is  not  within 
the  limits  in  the  service  bulletin,  or  the 
clevis  is  cracked  or  broken  (Condition  3 
or  4):  Replacing  the  rudder  pedal 
assembly  with  a  new,  improved  rudder 
pedal  assembly. 

Accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  is  intended  to  adequately 
address  the  identified  unsafe  condition. 


Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  applicable  service 
bulletin  described  previously,  except  as 
discussed  below  in  the  "Differences 
Between  Service  Bulletin  and  Proposed 
AD"  section  of  this  proposed  AD. 

Operators  may  note  that  the  service 
bulletins  described  previously  specify 
that,  if  the  thickness  of  the  walls  of  the 
rudder  pedal  arm  assembly  is  within 
design  specifications  ^d  no  cracking  of 
the  clevis  of  the  rudder  pedal  assembly 
is  found  (Condition  1),  repetitive  dye 
penetrant  inspections  for  cracking  of  the 
clevis  of  the  rudder  pedal  assembly  may 
be  accomplished  in  lieu  of  replacement 
of  the  rudder  pedal  arm  assembly.  We 
consider  three  criteria  for  situations  in 
which  repetitive  inspections  of  a  crack- 
prone  area  may  be  permitted  to  continue 
indefinitely,  even  though  a  positive  fix 
to  the  problem  exists:  (1)  The  area  is 
easily  accessible,  (2)  the  cracking  is 
easily  detectable,  and  (3)  the 
consequences  of  the  cracking  are  not 
likely  to  be  catastrophic.  In 
consideration  of  the  cracking  that  may 
occur  on  the  clevis  of  the  rudder  pedal 
assembly,  we  have  determined  that  the 
circumstances  warranting  continual 
repetitive  inspections  meet  these  three 
criteria. 

Dififerences  Between  Service  Bulletin 
and  Proposed  AD 

While  the  Revision  Transmittal  Sheet 
for  Revision  01  of  Boeing  Alert  Service 
Bulletin  MD11-27A080  specifies  an 
interval  of  5,200  flight  hours  if 
repetitive  inspections  are  necessary,  this 
proposed  AD  would  require  such 
inspections,  when  necessary,  to  be  done 
every  4,200  flight  hours  for  MD-11  and 
MD-llF  airplanes,  as  specified  imder 
paragraph  I.E.  "Compliance"  in  that 
service  bulletin. 

Also,  where  paragraph  I.E. 
"Compliance"  of  Boeing  Alert  Service 
Bulletin  MD11-27A080,  Revision  01, 
specifies  repetitive  "close  visual" 
inspections,  this  proposed  AD  would 
require  repetitive  dye  penetrant 
inspections,  as  described  in  the 
Accomplishment  Instructions  of  that 
service  bulletin. 

We  have  identified  these 
discrepancies  in  the  service  bulletin  to 
the  airplane  manufacturer.  If  it  becomes 
necessary  in  the  future  to  revise  the 
service  bulletin,  the  airplane 
manufacturer  will  be  able  to  correct 
these  discrepancies  at  that  time. 


Cost  Impact 

There  are  approximately  594 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  We  estimate  that  366 
airplanes  of  U.S.  registry  would  be 
affected  by  diis  proposed  AD,  that  it 
would  take  approximately  4  work  hours 
per  airplane  to  accomplish  the  proposed 
inspection  to  determine  wall  thickness, 
and  that  the  average  labor  rate  is  $60  per 
work  houi.  Based  on  these  figures,  the 
cost  impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $87,840,  or 
$240  per  airplane. 

Should  an  operator  be  required  to 
accomplish  the  follow-on  inspection  to 
detect  cracking,  the  inspection  would 
take  approximately  1  work  hour  per 
airplane,  at  an  average  labor  rate  of  $60 
per  work  hour.  Based  on  these  figures, 
the  cost  impact  of  this  inspection  would 
be  approximately  $60  per  airplane,  per 
inspection  cycle. 

Should  an  operator  be  required  to 
accomplish  the  replacement  of  a  rudder 
pedal  arm  assembly,  the  replacement 
would  take  approximately  4  work  hours 
per  assembly,  per  airplane,  at  an  average 
labor  rate  of  $60  per  work  hour.  Parts 
would  .cost  approximately  $2,943  per 
assembly.  Based  on  these  figures,  the 
cost  impact  of  this  replacement  would 
be  approximately  $3,148  per  rudder 
pedal  arm  assembly,  per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up; 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

For  Model  MD-11  and  -llF  airplanes 
within  the  period  under  the  warranty 
agreement,  we  have  been  advised  that 
the  manufacturer  has  committed 
previously  to  its  customers  that  it  will 
bear  the  cost  of  replacement  parts.  We 
have  also  been  advised  that 
manufacturer  warranty  remedies  may  be 
available  for  labor  costs  associated  with 
accomplishing  the  actions  that  would  be 
required  by  this  proposed  AD. 
Therefore,  the  futiue  economic  cost 
impact  of  this  AD  may  be  less  than  the 
cost  impact  figure  indicated  above. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
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effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rides  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subiects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safiety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113. 44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2OO1-NM-207- 
AD. 

Applicability:  Model  DC-10-10,  DC-10- 
lOF,  DC-10-15,  00-10-30,  DC-1O-30F,  DC- 
10-30F  (KClOA  and  KDC-10),  DC-10-40, 
DC-10-40F,  MD-10-lOF.  and  MD-10-30F 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  DC10-27A233,  Revision  01,  dated 
)une  6,  2002;  and  Model  MD-11  and  MD-llF 
airplanes;  as  listed  in  Boeing  Alert  Service 
Bulletin  MD11-27A080,  Revision  01,  June  6, 
2002;  certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 


alternative  method  of  compliance  in 
accordance  with  paragraph  (fl  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  rudder  pedal  arm 
assembly,  which,  under  certain  conditions, 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

One-Time  Ultrasonic  Inspection 

(a)  Within  6  months  after  the  effective  date 
of  this  AD,  perform  a  one-time  ultrasonic 
inspection  to  determine  the  thickness  of  the 
walls  of  the  rudder  pedal  arm  assembly  for 
both  the  captain's  and  first  officer's  rudder 
pedals,  per  the  Accomplishment  Instructions 
of  Boeing  Alert  Service  Bulletin  IXDlO- 
27A233,  Revision  01,  dated  June  6,  2002  (for 
Model  DC-10-10,  DC-10-lOF,  DC-10-15, 
DC-10-30,  DC-10-30F,  DC-10-30F  (KClOA 
and  KDC-10),  DC-10-40,  DC-10-40F.  MD- 
10-lOF,  and  MD-10-30F  airplanes);  or 
Boeing  AlertService  Bulletin  MDll-27Ap80, 
Revision  01,  )une  6,  2002  (for  MD-11  and 
MD-llF  airplanes);  as  applicable. 

(1)  If  the  wall  thickness  is  within  the 
design  specifications  or  operational  limits 
specified  in  the  Accomplishment 
Instructions  and  Figure  1  of  the  applicable 
service  bulletin:  Before  further  flight,  perform 
a  dye  penetrant  inspection  for  cracking  of  the 
clevis  of  the  rudder  pedal  arm  assembly,  per 
the  Accomplishment  Instructions  of  the 
service  bulletin.  If  no  cracking  is  found,  do 
paragraph  (b)  or  (c)  of  this  AD,  as  applicable. 

(2)  If  the  wall  thickness  is  outside  the 
limits  specified  in  the  applicable  service 
bulletin:  Do  paragraph  (d)  of  this  AD. 

Condition  1:  Wall  Thickness  Within  Design 
Specifications;  No  Cracking 

(b)  During  the  inspections  required  by 
paragraphs  (a)  and  (a)(1)  of  this  AD,  if  the 
wall  thickness  of  the  rudder  pedal  assembly 
is  within  the  DESIGN  SPECIFICATIONS  as 
specified  in  the  Accomplishment 
Instructions  and  Figure  1  of  the  applicable 
service  bulletin,  AND  no  cracking  of  the 
clevis  is  found:  Repeat  the  dye  penetrant 
inspection  specified  in  paragraph  (a)(1)  of 
this  AD  to  find  cracking  of  the  clevis  of  the 
rudder  pedal  assembly  at  the  applicable 
intervals  specified  in  paragraph  (b)(1)  or 
(b)(2)  of  this  AD;  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC10-27A233,  Revision  01,  dated  )une  6. 
2002  (for  Model  DC-10-10.  DC-10-lOF,  DC- 
10-15,  DC-10-30,  DC-10-30F,  DC-10-30F 
(KClOA  and  KDC-10),  DC-10-40.  DC-10- 
40F,  MD-10-lOF.  and  MI>-10-30F 
airplanes);  or  Boeing  Alert  Service  Bulletin 
MD11-27A080.  Revision  01,  June  6.  2002  (for 
MD-11  and  MD-llF  airplanes);  as 
applicable.  Replacement  of  the  rudder  pedal 
arm  assembly  with  a  new,  improved 
assembly  per  the  Accomplishment 
Instructions  of  the  applicable  service  bulletin 
terminates  the  repetitive  inspections. 

(1)  For  Model  DC-10-10,  DC-IO-IOF,  DC- 
10-15,  DC-10-30,  DC-10-30F,  DC-10-30F 


(KClOA  and  KDC-10).  DC-10-40.  DC-10- 
40F,  MD-IO-IOF,  and  MD-10-30F  airplanes: 
Repeat  the  inspection  every  5,200  flight 
cycles  until  the  rudder  pedal  arm  assembly 
is  replaced  with  a  new,  improved  assembly 
per  the  Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

(2)  For  MD-11  and  MD-llF  airplanes: 
Repeat  the  inspection  every  4,200  flight 
cycles  until  the  rudder  pedal  arm  assembly 
is  replaced  with  a  new,  improved  assembly 
per  the  Accomplishment  Instructions  of  the 
applicable  service  bulletin. 

Condition  2:  Wall  Thickness  Within 
Operational  Limits;  No  Cracking 

(c)  During  the  inspections  required  by 
paragraphs  (a)  and  (a)(1)  of  this  AD,  if  the 
wall  thickness  of  the  rudder  pedal  arm 
assembly  is  within  the  OPERATIONAL 
LIMITS  specified  in  the  Accomplishment 
Instructions  and  Figure  1  of  the  applicable 
service  bulletin,  AND  no  cracking  of  the 
clevis  is  found:  Do  paragraphs  (c)(1)  AND 
(c)(2)  of  this  AD  per  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC10-27A233,  Revision  01.  dated  June  6, 
2002  (for  Model  DC-IO-IO,  DC-10-lOF,  DC- 
10-15,  DC-10-30,  DC-10-30F,  DC-10-30F 
(KClOA  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-10-lOF.  and  MD-10-30F 
airplanes);  or  Boeing  Alert  Service  Bulletin 
MD11-27A080,  Revision  01,  June  6,  2002  (for 
MD-11  and  MD-llF  airplanes);  as 
applicable. 

(1)  Condition  2,  Phase  1:  Before  further 
flight,  change  the  part  number  of  the  rudder 
pedal  arm  assembly  to  identify  the  assembly 
as  a  "temporary  operation"  part. 

(2)  Condition  2.  Phase  2:  At  the  applicable 
time  specified  in  paragraph  (c)(2)(i)  or 
(c)(2)(ii)  of  this  AD,  replace  the  "temporary 
operation"  rudder  pedal  arm  assembly  with 
a  new,  improved  rudder  pedal  arm  assembly. 

(i)  For  Model  DC-10-10,  DC-10-lOF,  DC- 
10-15,  IX>10-30,  DC-1O-30F.  DC-10-30F 
(KClOA  and  KDC-10),  DC-10-40,  DC-10- 
40F,  MD-10-lOF,  and  MD-10-30F  airplanes: 
Replace  within  5.200  flight  cycles  after  the 
inspection  in  paragraph  (a)(1)  of  this  AD. 

(ii)  For  MD-11  and  MD-llF  airplanes: 
Replace  within  4,200  flight  cycles  after  the 
inspection  in  paragraph  (a)(1)  of  this  AD. 

Conditions  3  and  4:  Wall  Thickness  Not 
Within  Limite;  Clevis  Cracked  or  Broken 

(d)  During  the  inspection  per  paragraph  (a) 
of  this  AD,  if  the  wall  thickness  of  the  rudder 
pedal  arm  assembly  is  not  within  the  design 
specifications  or  the  acceptable  operational 
limits  specified  in  the  applicable  service 
bulletin;  OR  during  any  inspection  per 
paragraph  (a)(1)  or  (b)  of  this  AD,  if  the  clevis 
of  the  rudder  pedal  assembly  is  cracked  or 
broken:  Before  further  flight,  replace  the 
rudder  pedal  assembly  with  a  new.  Improved 
rudder  pedal  assembly  per  Condition  3  or  4, 
as  applicable,  of  the  Accomplishment 
Instructions  of  Boeing  Alert  Service  Bulletin 
DC10-27A233,  Revision  01.  dated  June  6, 
2002  (for  Model  DC-10-10.  DC-10-lOF.  DC- 
10-15,  rK:-10-30,  DC-10-30F,  DC-ia-30F 
(KClOA  and  KDC-10).  DC-10-40,  DC-10- 
40F.  MD-10-lOF,  MD-10-30F  airplanes):  or 
Boeing  Alert  Service  Bulletin  MD11-27A080, 
Revision  01,  June  6,  2002  (for  MD-11  and 
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MD-llF  airplanes);  as  applicable.  Such 
replacement  terminates  any  repetitive 
inspections  required  by  this  AD. 

Spares 

(e)  As  of  the  effective  date  of  this  AD.  no 
person  shall  install  a  rudder  pedal  arm 
assembly  having  part  number  ABH7239-1  or 
ABH7239-2  on  any  airplane. 

Alternative  Methods  of  Compliance 

(f)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approvecf  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  ACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(g)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
27,  2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[PR  Doc.  02-22434  Filed  9-3-02;  8:45  am] 
MIXING  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-212-AD] 
RIN2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  MD-90-30  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  MD- 
90-30  airplanes.  This  proposal  would 
require  measuring  the  length  of  the  wear 
indicator  on  the  brake  stack  of  the  main 
landing  gear  (MLGJ  brake  assembly  to 
determine  the  degree  of  wear,  and 
follow-on  actions.  This  proposal  also 
would  require  eventual  replace;nent  of 
the  existing  MLG  brake  assembly  with  a 
new,  improved  or  modified  assembly. 


which  would  constitute  terminating 
action  for  any  repetitive  actions  being 
performed  per  this  proposed  AD.  This 
action  is  necessary  to  prevent  failure  of 
the  MLG  brakes  and  consequent  loss  of 
braking  capability,  which  could  result 
in  the  airplane  ovemmning  the  nmway 
during  take-off  or  landing.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
October  21,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
212-AD.  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Conmients  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
nprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2001-NM-212-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  filgs  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846,  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton.  Washington;  or  at 
the  FAA.  Los  Angeles  Aircraft 
Certification  Office,  3960  Paramount 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Ken  Sujishi, 
Aerospace  Engineer,  Systems  & 
Equipment  Branch,  ANM-130L,  FAA, 
Los  Angeles  Aircraft  Certification 
Office.  3960  Paramount  Boulevard, 
Lakewood.  California  90712-4137; 
telephone  (562)  627-5353;  fax  (562) 
627-5210. 

Other  Information:  Judy  Colder, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4241.  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
judy.golder@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 


SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argxmients  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested.  « 

•  Include  justification  (e.g.,  reasons 
or  data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
simimarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  conunents 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-212-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114.  Attention:  Rules  Docket  No. 
2001-NM-212-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  FAA  has  received  reports  of 
discrepancies  of  the  carbon  brake 
assembly  installed  on  the  main  landing 
gear  (MLG)  of  certain  McDonnell 
Douglas  Model  MD-90-30  airplanes.  On 
the  discrepant  MLG  brake  assemblies, 
which  had  wear  of  50  percent  or  more, 
piston  insiUators  had  pushed  below  the 
surface  of  the  pressure  plate.  In  a  few 
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cases  where  the  brake  assembly  was 
near  "full  worn"  condition,  the  piston 
insulators  had  broken  through  the 
pressure  plate  and  pushed  into  the 
rotating  carbon  disk  of  the  brake 
assembly.  This  condition,  if  not 
corrected,  could  residt  in  failure  of  the 
MLG  brakes  and  consequent  loss  of 
braking  capability,  which  could  result 
in  the  airplane  ovemmning  the  runway 
during  take-off  or  landing. 

Explanation  of  Relevant  Service 
Information 

We  have  reviewed  and  approved  ' 
Boeing  AlertService  Bulletin  MD90- 
32A042,  Revision  01,  dated  August  17, 
2000,  which  recommends 
accomplishment  of  Aircraft  Braking 
Systems  Corporation  (ABS)  Service 
Bulletin  MD90-32-13. 

ABS  Service  Bulletin  MD90-32-13, 
Revision  2,  dated  April  28,  2000, 
describes  procedures  for  measuring  the 
wear  indicator  on  the  MLG  brake  stack. 
When  the  wear  indicator  on  the  brake 
stack  measures  1,30  inches  or  less,  the 
ABS  service  bulletin  specifies 
inspecting  the  contact  area  between  the 
piston  insulators  and  the  pressure  plate 
to  find  discrepancies  of  the  .pressure 
plate  (i.e.,  the  surface  of  the  piston 
insulator  is  flush  with  or  has  pushed 
beyond  the  surface  of  the  counterbore). 
The  follow-on  actions  are  as  follows: 

•  If  no  discrepancy  of  the  pressure 
plate  is  found — repetitive  inspections 
for  discrepancies  of  the  pressure  plate. 

•  If  any  discrepancy  is  found  and  the 
length  of  the  wear  indicator  on  the  MLG 
brake  is  within  certain  limits — overhaul 
of  the  MLG  brake,  including 
replacement  of  the  carbon  brake  stack. 

•  If  any  discrepancy  is  found  and  the 
length  of  the  wear  indicator  on  the  MLG 
brake  is  outside  certain  limits — repair  of 
the  brake  assembly,  which  involves 
replacing  the  swage  tube  subassembly  of 
the  brake  with  a  new  subassembly, 
replacing  the  pressure  plate  with  a  new, 
improved  pressure  plate,  shortening  the 
wear  indicator  tube,  inspecting  to 
determine  the  radius  of  the  piston 
insulators,  and  replacing  the  piston 
insulators  with  reworked  insulators  if 
necessary. 

Overhaul  or  repair  of  the  brake 
assembly  eliminates  the  need  for  the 
repetitive  inspections. 

The  FAA  also  has  reviewed  and 
approved  Boeing  Service  Bulletin 
MD90-32-O45,  Revision  01,  dated 
December  15,  2000.  That  service 
bulletin  describes  procedures  for 
replacement  of  the  MLG  brake  assembly 
with  a  brake  assembly  that  has  been 
modified  according  to  ABS  Service 
Bulletin  MD90-32-14,  dated  May  9, 
2000. 


ABS  Service  Bulletin  MD90-32-14 
describes  procedures  for  modifying 
brake  assemblies  in  certain 
configurations  to  a  new  configuration. 
The  modification  involves  replacing 
certain  wear  indicator  tubes  with  new 
tubes,  measiuing  the  radius  of  the 
piston  insulators,  reworking  the  piston 
insulators  if  necessary,  installing  new  or 
refurbished  components,  and 
reidentifying  the  brake  assembly. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously  is  intended  to 
adequately  address  the  identified  unsafe 
condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins, 
described  previously,  except  as 
discussed  below,. 

Differences  Between  Service  Bulletins 
and  Proposed  AD 

ABS  Service  Bulletin  MD90-32-13. 
Revision  2,  specifies  that,  if  the  wear 
indicator  on  the  brake  stack  measures 
more  than  1.30  inches,  no  further  action 
is  necessary  to  comply  with  the  service 
bulletin.  However,  we  find  that,  as  the 
brake  continues  in  service  and  the  wear 
indicator  on  the  brake  stack  decreases  to 
1.30  inches  or  less,  the  actions  in  that 
service  bulletin  will  apply.  Therefore, 
this  proposed  AD  would  require 
repetitive  measurements  of  the  wear 
indicator  on  the  brake  stack  every  260 
landings,  until  the  wear  indicator  on  the 
brake  stack  measures  1.30  inches  or  less, 
at  which  time  the  proposed  follow-on 
actions  would  apply. 

As  part  of  the  follow-on  actions  that 
would  be  required  by  the  proposed  AD, 
Boeing  Alert  Service  Bulletin  MD90- 
32A042,  Revision  01:  and  ABS  Service 
Bulletin  MD90-32-13,  Revision  2: 
specify  performing  an  inspection  of  the 
MLG  brake  assembly.  However,  neither 
service  bulletin  specifies  what  type  of 
inspection  is  necessary.  We  have 
determined  that  a  general  visual 
inspection  is  necessary;  therefore, 
paragraph  (b)  of  this  proposed  AD 
would  require  a  general  visual 
inspection  of  the  MLG  brake  assembly 
for  discrepancies  of  the  pressure  plate 
(i.e.,  the  surface  of  the  piston  insulator 
is  flush  with  or  has  pushed  beyond  the 
surface  of  the  counterbore).  Note  2  of 
this  proposed  AD  defines  such  an 
inspection. 

Also.  ABS  Service  Bulletin  MD90-32- 
13,  Revision  2,  specifies  to  use  the 


repair  procedure  in  that  service  bulletin 
only  when  the  wear  indicator  on  the 
MLG  brake  is  not  longer  than  2.10 
inches.  For  a  wear  indicator  on  the  MLG 
brake  that  is  longer  than  2.10  inches,  the 
pressure  plate  modification  cannot  be 
accomplished  per  the  service  bulletin, 
and  is  not  necessary  until  the  MLG 
brake  is  worn  further.  Thus,  we  have 
clarified  in  this  proposed  AD  that  an 
MLG  brake  with  a  wear  indicator  longer 
than  2.10  inches  may  remain  installed 
without  repair  or  replacement  until  the 
MLG  brake  assembly  is  replaced  with  a 
new,  improved  or  modified  MLG  brake 
assembly. 

These  issues  have  been  discussed 
with  the  airplane  manufacturer,  and  the 
manufacturer  concurs  with  our  decision 
to  issue  this  proposed  AD  with  these 
differences. 

Cost  Impact 

There  are  approximately  115 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
21  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD. 

It  would  take  approximately  1  work 
hour  per  airplane  to  accomplish  the 
proposed  measurement  of  the  brake 
stack  wear  indicator,  at  an  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  this 
proposed  action  on  U.S.  operators  is 
estimated  to  be  $1,260.  or  $60  per 
airplane,  per  measurement  cycle. 

It  would  also  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  proposed  inspection  for 
discrepancies  of  the  pressure  plate  of 
the  MLG  brake,  at  an  average  labor  rate 
of  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  this  proposed 
action  on  U.S.  operators  is  estimated  to 
be  $1,260,  or  $60  per  airplane,  per 
inspection  cycle. 

It  would  take  approximately  6  work 
hours  per  airplane  to  accomplish  the 
proposed  replacement  of  the  MLG  brake 
assembly,  at  an  average  labor  rate  of  $60 
per  work  hour.  Required  parts  would 
cost  approximately  $55,000.  Based  on 
these  figures,  the  cost  impact  of  the 
proposed  AD  on  U.S.  operators  is 
estimated  to  be  $1,162,560,  or  $55,360 
per  airplane. 

The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
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incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Aet.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  401 13,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McDonnell  Douglas:  Docket  2001-NM-212- 
AD. 

Applicability.  Model  MD-90-30  airplanes, 
certificated  in  any  category;  equipped  with  a 
main  landing  gear  (MLG)  brake  assembly 
having  part  number  (P/N)  3012193R, 
5012193-1. 5012193-1-P. 5012193-2. 
5Q12193-2-P,  5012193-3.  or  501219.3-,3-P. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicabilitv 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 


subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (h)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and.  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  failure  of  the  MLG  brake  and 
consequent  loss  of  braking  capability,  which 
could  result  in  the  airplane  overrunning  the 
runway  during  take-off  or  landing, 
accomplish  the  following: 

Measurement  of  Brake  Wear 

(a)  Within  120  days  after  the  effective  date 
of  this  AD,  measure  the  length  of  the  wear 
indicator  on  the  brake  stack  of  the  MLG  brake 
assembly  to  determine  the  degree  of  wear, 
according  to  Boeing  Alert  Service  Bulletin 
MD90-32A042,  Revision  01,  dated  August 
17.  2000;  and  Aircraft  Braking  Systems 
Corporation  Service  Bulletin  MD90-32-13, 
Revision  2,  dated  April  28,  2000. 

(1)  If  the  wear  indicator  measures  more 
than  1.30  inches:  Repeat  the  measurement  of 
the  brake  stack  wear  indicator  every  260 
landings,  until  the  wear  indicator  measures 
1.30  inches  or  less.  When  the  wear  indicator 
measures  1.30  inches  or  less,  do  paragraph 
(a)(2)  of  this  AD. 

(2)  If  the  wear  indicator  measures  1.30 
inches  or  less:  Before  further  flight,  do 
paragraph  (b)  of  this  AD. 

Repetitive  Inspections  for  Discrepancies  of 
Pressure  Plate 

(b)  Perform  a  general  visual  inspection  of 
the  MLG  brake  assembly  for  discrepancies  of 
the  pressure  plate  [i.e.,  the  surface  of  the 
piston  insulator  is  flush  with  or  has  pushed 
beyond  the  surface  of  the  counterbore), 
according  to  Boeing  Alert  Service  Bulletin 
MD90-32A042.  Revision  01,  dated  August 
17.  2000:  and  Aircraft  Braking  Systems 
Corporation  Service  Bulletin  MD90-32-13, 
Revision  2.'dated  April  28,  2000.  If  no 
discrepancy  of  the  pressure  plate  is  found, 
repeat  the  inspection  at  intervals  not  to 
exceed  260  landings,  until  paragraph  (c)(1), 
((;)(2),  or  (d)  of  this  AD  has  been 
accomplished. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
ievefof  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 
A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available,  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 


Corrective  Actions 

(c)  If  any  discrepancy  of  the  pressure  plate 
is  found  during  any  inspection  required  by 
paragraph  (b)  of  this  AD:  Before  further  flight, 
do  paragraph  (c)(1),  (c)(2),  (c)(3),  or  (d)  of  this 
AD. 

(1)  If  the  length  of  the  wear  indicator  on 
the  MLG  brake  is  less  than  0.40  inch: 
Overhaul  the  MLG  brake  assembly  (including 
replacing  the  carbon  stack)  according  to 
Boeing  Alert  Service  Bulletin  MD90-32A042, 
Revision  01,  dated  August  17,  2000;  and 
Aircraft  Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  2000.  Such  overhaul  terminates  the 
repetitive  inspections  required  by  paragraph 
(b)  of  this  AD. 

(2)  If  the  length  of  the  wear  indicator  on 
the  MLG  brake  is  greater  than  or  equal  to  0.40 
inch  but  less  than  or  equal  to  2.10  inches: 
Repair  the  MLG  brake  assembly  according  to 
Boeing  Alert  Service  Bulletin  MD90-32A042, 
Revision  01,  dated  August  17,  2000;  and 
Aircraft  Braking  Systems  Corporation  Service 
Bulletin  MD90-32-13,  Revision  2,  dated 
April  28,  2000.  The  repair  procedures 
involve  replacing  the  swage  tube 
subassemblies  of  the  brake  with  new 
subassemblies,  replacing  the  pressure  plate 
with  a  new,  improved  pressure  plate, 
shortening  the  wear  indicator  tube, 
inspecting  to  determine  the  radius  of  the 
piston  insulators,  and  replacing  the  piston 
insulators  with  reworked  insulators  if 
necessary.  Such  repair  terminates  the 
repetitive  inspections  required  by  paragraph 
(b)  of  this  AD. 

(3)  If  the  length  of  the  wear  indicator  on 
the  brake  is  greater  than  2.10  inches:  No 
further  action  is  required  by  this  paragraph. 

Replacement  With  Modified  Brake  Assembly 

(d)  Except  as  provided  by  paragraph  (c)  of 
this  AD,  at  the  next  brake  overhaul,  or  within 
36  months  after  the  effective  date  of  this  AD, 
whichever  is  first:  Replace  any  MLG  brake 
assembly  having  P/N  5012193R,  5012193-1, 
5012193-1-P, 5012193-2,  5012193-2-P, 
5012193-3,  or  5012193-3-P;  with  a  new, 
improved  or  modified  MLG  brake  assembly 
having  P/N  5012193—4;  according  to  Boeing 
Service  Bulletin  MD90-32-045,  Revision  01, 
dated  December  15,  2000;  and  Aircraft 
Braking  Systems  Corporation  Service 
Bulletin  MD90-32-14,  dated  May  9,  2000. 
The  modification  involves  replacement  of 
certain  wear  indicator  tubes  with  new  tubes, 
installation  of  a  new,  improved  pressure 
plate,  measurement  of  the  radius  of  the 
piston  insulators,  rework  of  the  piston 
insulators  if  necessary,  and  reidentification 
of  the  brake  assembly.  Accomplishment  of 
the  replacement  specified  in  this  paragraph 
terminates  the  requirements  of  this  AD. 

Actions  Accomplished  Per  Previous 
Revisions  of  Service  Bulletin 

(e)  Inspections  and  corrective  actions 
accomplished  before  the  effective  date  of  this 
AD  according  to  Boeing  Alert  Service 
Bulletin  MD90-32A042,  dated  April  27, 
2000,  is  acceptable  for  compliance  with  the 
corresponding  actions  required  by 
paragraphs  (a),  (b),  and  (c)  of  this  AD. 

(f)  Replacements  accomplished  before  the 
effective  date  of  this  AD  according  to  Boeing 
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Service  Bulletin  MD90-32-045,  dated  July 
21,  2000,  are  acceptable  for  compliance  with 
paragraph  (d)  of  this  AD. 

Spares 

(g)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  MLG  brake  assembly 
having  P/N  5012193R,  5012193-1,  5012193- 
2,  or  5012193-3  on  any  airplane,  unless  the 
MLG  brake  assembly  is  inspected  and  any 
applicable  corrective  action  has  been  , 
accomplished  according  to  this  AD. 

Alternative  Methods  of  Compliance 

(h)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Los 
Angeles  Aircraft  Certification  Office  (AGO), 
FAA.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Los  Angeles  AGO. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  AGO. 

Special  Flight  Permits 

(i)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
27,  2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-22436  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  4giO-13-P 


DEPARTMErfT  OF  THE  TREASURY 
Internal  Revenue  Service 

26 CFR  Parti 
[REG-1 08697-02] 
RIN  1545-BA60 

Required  Distributions  From 
Retirement  Plans;  Hearing 

agency:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaldng. 

SUMMARY:  This  dociunent  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  required 
minimum  distributions  for  defined 
benefit  plans  and  annuity  contracts 
providing  benefits  imder  qualified 
plans,  individual  retirement  plans,  and 
section  403(b)  contracts. 
DATES:  The  public  hearing  is  being  held 
on  Wednesday,  October  9,  2002  at  10 


a,m.  The  IRS  must  receive  outlines  of 
the  topics  to  be  discussed  at  the  hearing 
by  Wednesday,  September  25,  2002. 

ADDRESSES:  The  public  hearing  is  being 
held  in  room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue, 
NW.,  Washington,  DC.  Due  to  building 
seciuity  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 

Mail  outlines  to:  Regulations  Unit 
CC:ITA:RU,  (REG-108697-02),  room 
5226,  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington. 
DC  20044.  Hand  deliver  outlines 
Monday  through  Friday  between  the 
hours  of  8  a.m.  and  5  p.m.  to; 
Regulations  Unit  CC;ITA;RU,  {REG- 
108697-02),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Submit 
electronic  outlines  of  oral  coiiunents 
directly  to  the  IRS  Internet  site  at  http:/ 
/www.irs.gov/regs. 

FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the  hearing 
contact  Sonya  M.  Cruse  (202)  622-7805 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  the 
notice  of  proposed  regulations  (REG- 
108697-02)  that  was  published  in  the 
Federal  Register  on  Wednesday,  April 
17,  2002  (67  FR  18834). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing. 

Persons  who  have  submitted  written 
comments  and  wish  to  present  oral 
comments  at  the  hearing,  must  submit 
an  outline  of  the  topics  to  be  discussed 
and  the  amount  of  time  to  be  devoted 
to  each  topic  (signed  original  and  eight 
(8)  copies)  by  Wednesday,  September 
25,  2002. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments. 

After  the  deadline  for  receiving 
outlines  has  passed,  the  IRS  will 
prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing. 

Because  of  access  restrictions,  the  IRS 
will  not  admit  visitors  beyond  the 
immediate  entrance  area  more  than  30 
minutes  before  the  hearing  starts. 

For  information  about  having  your 
name  placed  on  the  building  access  list 
to  attend  the  hearing,  see  the  FOR 


FURTHER  INFORMATION  CONTACT  section  of 
this  document. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit.  Associate  Chief 
Counsel  (Income  Tax  and  Arcountingl. 
IFR  Doc.  02-22465  Filed  8-29-02;  11:51  am] 
BILUNG  CODE  4830-01-P 


DEPARTiyiENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 
RIN  2900-AJ60 

Schedule  for  Rating  Disabilities;  The 
Spine 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  Department  of  Veterans 
Affairs  (VA)  Schedule  for  Rating 
Disabilities  by  revising  that  portion  of 
the  Musculoskeletal  System  that 
addresses  disabilities  of  the  spine.  The 
intended  effect  of  this  action  is  to 
update  this  portion  of  the  rating 
schedule  to  ensure  that  it  uses  current 
medical  terminology  and  unambiguous 
criteria,  and  that  it  reflects  medical 
advances  that  have  occurred  since  the 
last  review. 

DATES:  Comments  must  be  received  on 
or  before  November  4.  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154. 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AJ60."  All  comments  received  will  be 
available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Caroll  McBrine,  M.D.,  Consultant. 
Policy  and  Regulations  Staff  (211  A), 
Compensation  and  Pension  Service, 
Veterans  Benefits  Administration, 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Washington.  DC 
20420,  (202)  273-7215. 
SUPPLEMENTARY  INFORMATION:  VA 
proposes  to  amend  its  Schedule  for 
Rating  Disabilities  by  revising  that 
portion  of  the  Musculoskeletal  System 
that  addresses  disabilities  of  the  spine. 
VA  published  an  advance  notice  of 
proposed  rulemaking  in  the  Federal 
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Register  on  December  28.  1990  (55  FR 
53315),  advising  the  public  that  it  was 
preparing  to  revise  and  update  the 
schedule  for  rating  disabilities  of  the 
orthopedic  system.  What  is  referred  to 
as  "The  Orthopedic  System"  in  the  title 
of  the  advance  notice  of  proposed 
rulemaking  is  part  of  the 
Musculoskeletal  System  portion  of  the 
rating  schedule.  The  rest  of  the 
Musculoskeletal  System  portion 
addresses  muscle  injuries.  The  revision 
of  the  Muscle  Injuries  portion  of  the 
Musculoskeletal  System  was  published 
as  a  final  rule  in  the  Federal  Register  of 
June  3,  1997  (62  FR  30235). 

In  addition  to  publishing  an  advance 
notice,  VA  also  contracted  with  an 
outside  consultant  to  recommend 
changes  to  the  evaluation  criteria  to 
ensure  that  the  schedule  uses  current 
medical  terminology  and  unambiguous 
criteria,  and  that  it  reflects  medical 
advances  that  have  occurred  since  the 
last  review.  The  consultant  convened  a 
panel  of  non-VA  specialists  to  review 
that  portion  of  the  rating  schedule 
dealing  with  the  musculoskeletal  system 
in  order  to  formulate  recommendations. 
The  comments  of  the  consultants 
regarding  disabilities  of  the  spine  are 
incorporated  into  the  discussions  below. 

In  response  to  the  advance  notice  of 
proposed  rulemaking,  VA  received  one 
comment  focusing  on  the  spine.  The 
commenter  suggested  VA  adopt  an 
evaluation  system  with  eight 
progressive  grades  of  spine  disability - 
that  would  be  based  on  a  variety  of 
findings,  including  muscle  guarding, 
radiculopathy,  muscle  atrophy  and 
other  impairments  of  the  lower 
extremities,  instability  of  the  spine, 
Cauda  equina  syndrome,  paraplegia,  and 
bowel  and  bladder  involvement.  The 
commenter's  proposed  system  would 
assign  one  evaluation  based  on  presence 
or  absence  of  these  factors.  While  such 
a  grading  system  may  be  useful  for 
clinical  purposes,  it  is  not  feasible  for 
rating  purposes  because  it  assigns  one 
grade  or  level  of  disability  that  is  based 
not  only  on  orthopedic  disabilities  of 
the  spine,  but  also  on  gastrointestinal, 
genitourinary,  and  neurologic 
disabilities,  all  of  which  have  specific 
separate  evaluation  criteria  in  the 
Digestive,  Genitourinary,  and 
Neurologic  System  sections  of  the  rating 
schedule.  For  this  reason,  we  do  not 
propose  to  adopt  the  eight-grade  method 
of  categorizing  spine  disabilities. 
However,  we  do  propose  to  revise  the 
evaluation  criteria  for  rating  disabilities 
of  the  spine  by  establishing  a  general 
rating  formula  that  will  apply  to  all 
diseases  and  injuries  of  the  spine. 
Intervertebral  disc  syndrome  was 
addressed  in  a  separate  rulemaking,  RIN 


2900-AI22.  The  final  revision  of 
intervertebral  disc  syndrome  was 
published  in  the  Federal  Register  on 
August  22,  2002  at  67  FR  54345.  This 
proposed  regulatory  amendment  would 
make  editorial  changes  to  the  evaluation 
criteria  for  intervertebral  disc  syndrome 
to  make  them  compatible  with  the  new 
general  rating  formula.  This  does  not, 
however,  represent  any  substantive 
change  to  the  recently  adopted 
evaluation  criteria  for  intervertebral  disc 
syndrome. 

We  propose  to  add  a  note  following 
the  general  rating  formula  that  would 
direct  the  rating  agency  to  separately 
evaluate  any  associated  objective 
neurologic  abnormalities,  including,  but 
not  limited  to,  bowel  or  bladder 
impairment,  and  sensory  or  motor  loss 
of  the  extremities.  Such  evaluations 
would  be  based  on  criteria  in  the 
Digestive,  Genitourinary,  and 
Neurologic  System  portions  of  the  rating 
schedule,  depending  on  the  specific 
findings.  Bowel  and  bladder  impairment 
and  sensory  or  motor  loss  in  extremities 
are  among  the  neurologic  impairments 
that  most  conmionly  result  from  disease 
or  injury  of  the  spine.  However,  a  great 
variety  of  neurologic  disabilities  might 
stem  from  diseases  and  injuries  of  the 
spine.  In  view  of  this  fact,  and  the  many 
different  sets  of  evaluation  criteria  that 
might  be  needed,  it  would  be 
impractical  to  repeat  them  all  in  the 
orthopedic  part  of  the  schedule. 

The  current  rating  schedule  provides 
diagnostic  codes  for  eleven  spine 
conditions.  Four  codes  represent 
diagnoses  of  spine  disabilities:  Vertebral 
fracture  (diagnostic  code  5285); 
intervertebral  disc  syndrome  (diagnostic 
code  5293);  sacroiliac  injury  and 
weakness  (diagnostic  code  5294); 
lumbosacral  strain  (diagnostic  code 
5295).  The  seven  remaining  codes 
concern  findings  of  ankylosis  (bony 
fixation)  or  limitation  of  motion  of  the 
spine  rather  than  diagnoses.  The  codes 
representing  ankylosis  or  limitation  of 
motion  of  the  spine  include  current 
diagnostic  codes  5286  (ankylosis  of 
entire  spine),  5287  (ankylosis  of  cervical 
spine),  5288  (ankylosis  of  dorsal  spine), 
5289  (ankylosis  of  lumbar  spine).  5290 
(limitation  of  motion  of  cervical  spine), 
5291  (limitation  of  motion  of  dorsal 
spine),  and  5292  (limitation  of  motion  of 
lumbar  spine).  Evaluations  involving 
ankylosis  are  assigned  based  on  whether 
the  ankylosis  is  favorable  or 
unfavorable,  without  defining  those 
terms,  and  with  separate  evaluations 
provided  for  lumbar,  dorsal  and  cervical 
spine.  Evaluations  involving  limitation 
of  motion  of  the  lumbar,  dorsal  and 
cervical  spine  are  based  on  such 
indefinite  criteria  as  "slight," 


"moderate,"  or  "severe"  limitation  of 
motion.  We  propose  to  delete  the  seven 
diagnostic  codes  (5286  through  5292) 
that  involve  findings  of  ankylosis  or 
limitation  of  motion  of  the  spine 
because,  rather  than  representing 
conditions  or  diagnoses,  they  are 
findings  that  are  common  to  a  variety  of 
spinal  conditions.  The  general  rating 
formula  we  are  proposing  will  include 
objective  criteria  for  evaluating 
limitation  of  motion  and  ankylosis  and 
will  eliminate  indefinite  criteria  and 
terminology.  We  also  propose  to  define 
favorable  ankylosis  and  unfavorable 
ankylosis  in  a  note  which  will  be 
explained  in  a  separate  paragraph  of  this 
summary. 

Our  contract  consultants 
recommended  that  we  add  spinal 
stenosis  (narrowing  of  the  spinal  canal, 
with  associated  sjnoaptoms)  and 
spondylolisthesis  or  segmental 
instability  to  the  updated  schedule. 
Consistent  with  our  consultants' 
recommendations,  we  propose  to  add 
these  and  several  other  spine  disabilities 
that  are  distinct  finm  those  currenUy 
listed  in  the  rating  schedule  and  that 
occur  frequently  enough  to  warrant 
inclusion. 

In  order  to  add  these  spine  disabilities 
and  still  group  evaluation  criteria  for  all 
injuries  and  disabilities  of  the  spine 
together  in  one  section  of  the  rating 
schedule,  we  propose  to  move  all 
diagnostic  codes  for  spinal  disabilities 
and  assign  them  new  diagnostic  codes 
ranging  from  diagnostic  code  5235 
through  diagnostic  code  5243.  We 
propose  to  provide  new  diagnostic 
codes  for  the  following  conditions  that 
are  already  in  the  Schedule:  5235  for 
vertebral  fracture,  5236  for  sacroiliac 
injury  and  weakness,  5237  for 
lumbosacral  strain,  and  5243  for 
intervertebral  disc  sjmdrome.  The 
disabilities  we  propose  to  add  are: 
spinal  stenosis  (a  narrowing  of  the 
central  spinal  canal  that  causes  pressure 
on  the  spinal  cord  and/or  nerve  roots, 
most  conmionly  due  to  degenerative 
arthritis  or  degenerative  disc  disease) 
(diagnostic  code  5238), 
spondylolisthesis  or  segmental 
instability  (slipping  of  all  or  part  of  one 
vertebra  forwfud  on  another  vertebra 
that  may  compress  spinal  nerves) 
(diagnostic  code  5239),  ankylosing 
spondylitis  (a  rheumatic  disease  that 
aJfects  the  spine  and  sacroiliac  joints 
and  that  may  have  extra-articular 
(outside  the  joints)  findings)  (diagnostic 
code  5240),  and  spinal  fusion 
(diagnostic  code  5241).  We  also  propose 
to  add  degenerative  arthritis  of  the  spine 
(diagnostic  code  5242),  a  common 
condition  that  will  ordinarily  be 
evaluated  under  the  general  rating 


Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4.  2002  /  Proposed  Rules  56511 


formula  for  diseases  and  injuries  of  the 
spine.  There  is  currently  a  single 
diagnostic  code  (5003)  for  degenerative 
arthritis  of  any  joint,  with  evduation 
criteria  based  on  X-ray  findings,  or  X- 
ray  findings  plus  limitation  of  motion. 
The  general  rating  formula  we  are 
proposing  will  provide  criteria  for 
evaluating  degenerative  arthritis  of  the 
spine  except  when  X-ray  findings,  as 
discussed  under  diagnostic  code  5003, 
are  the  sole  basis  of  its  evaluation. 

Diagnostic  code  5285  is  cmrently 
titled  "Vertebra,  fracture  of,  residuals." 
Our  contract  consultants  recommended 
that  we  include  dislocation  of  a  vertebra 
imder  this  diagnostic  code  because  it 
may  result  in  the  same  type  of  disability 
as  a  fracture,  and  we  accordingly 
propose  to  move  this  disability  to 
diagnostic  code  5235,  as  previously 
explained,  and  rename  it  "Vertebral 
fracture  or  dislocation."  There  are 
currently  two  defined  evaluation  levels 
for  vertebral  fractures  under  this  code: 
100  percent,  based  on  the  criteria  "With 
cord  involvement,  bedridden,  or 
requiring  long  leg  braces';  and  60 
percent,  based  on  the  criteria  "Without 
cord  involvement;  abnormal  mobility 
requiring  neck  brace  (jury  mast)."  There 
is  also  a  direction  to  rate  other  cases 
based  on  limitation  of  motion  or  muscle 
spasm,  with  10  percent  to  be  added  to 
the  rating  if  there  is  demonstrable 
deformity  of  the  vertebral  body. 

Our  contract  consultants  suggested  we 
assign  a  100-percent  rating  for  vertebral 
fracture  or  dislocation  if  an  individual 
is  "non-ambulatory,"  rather  than  if  he  or 
she  requires  long  leg  braces,  because 
devices  other  than  leg  braces  are 
conunonly  used.  But  because  a  veteran 
who  is  non-ambulatory  may  warrant  any 
of  several  different  evaluations, 
depending  on  the  specific  findings,  we 
do  not  propose  to  adopt  the  cons\iltants' 
suggestion.  Instead,  to  ensiue  that  all 
disabilities  resulting  from  fractme  or 
dislocation  of  the  spine  are  taken  into 
accoimt  in  the  evaluation,  we  propose  to 
evaluate  all  disabilities  of  the  spine, 
'  including  fractures  and  dislocations  of 
the  spine,  using  a  general  formula  that 
will  be  based  on  the  orthopedic  findings 
such  as  limitation  of  motion,  ankylosis, 
muscle  spasm,  guarding,  and 
tenderness,  present  in  the  individual 
case.  The  neiurologic  disabilities  such  as 
bowel  or  bladder  impairment  that  result 
from  spinal  fracture  or  dislocation  will 
be  separately  evaluated,  as  discussed 
above. 

Vertebral  fractiu«  with  abnormal 
mobility  requiring  a  neck  brace,  which 
is  one  of  the  criteria  in  the  current 
schedule  for  a  60-percent  evaluation  for 
vertebral  fractiue,  is  a  condition  that 
ordinarily  occurs  only  during  the  acute 


or  convalescent  phase  of  an  injury.  This 
temporary  condition  can  therefore  be 
evaluated  under  the  provisions  of  38 
CFR  4.28  ("Prestabilization  rating  from 
date  of  discharge  from  service"),  4.29 
("Ratings  for  service-connected 
disabilities  requiring  hospital  treatment 
or  observation"),  or  4.30  ("Convalescent 
ratings"),  and  we  propose  to  remove  it 
from  the  evaluation  criteria. 

Our  contract  consultants  also 
recommended  deleting  the  60  percent 
level  of  evaluation  for  vertebral  fracture 
without  cord  involvement  because  such 
a  condition  is  not  itself  disabling.  Under 
the  proposed  general  rating  formula, 
fractures  without  cord  involvement 
would  be  rated  on  the  basis  of  findings 
of  limitation  of  motion,  ankylosis, 
muscle  spasm,  guarding,  and 
tenderness,  at  an  evaluation  level  of 
zero,  10,  20,  30,  50  or  100  percent, 
depending  on  the  extent  and  severity  of 
findings. 

The  consultants  stated  that  fracture  or 
dislocation  of  the  vertebrae  is  disabling 
only  when  there  are  residuals,  and 
pointed  out  that  completely 
asymptomatic  fractures  of  vertebrae  are 
not  rare.  A  recent  medical  textbook  on 
disability  evaluation  stated  that 
vertebral  fractures  with  loss  of  height  of 
the  vertebral  body  of  50-percent  or  less 
ordinarily  do  not  require  surgery,  heal 
uneventfully,  and  are  compatible  with 
the  resumption  of  normal  activities  after 
healing  ("Disability  Evaluation,"  292-3 
(Stephen  L.  Demeter,  M.D.,  Gimnar  B.J. 
Anderson,  M.D.,  Ph.D.,  and  George  M. 
Smith,  M.D.,  1996)).  We  therefore 
propose  to  remove  the  current  direction 
to  add  10-percent  to  an  evaluation  for 
vertebral  fracture  based  on 
demonstrable  deformity  of  the  vertebral 
body.  Instead,  we  propose  to  make 
"vertebral  body  fracture  with  loss  of  50- 
percent  or  more  of  the  height"  one  of 
the  criteria  for  a  10-percent  evaluation. 
This  will  apply  to  vertebral  fractures  of 
that  extent  only  when  there  are 
symptoms  such  as  pain,  stiffness,  or 
aching  in  the  area  of  the  fracture.   . 
Otherwise,  disability  due  to  a  vertebral 
body  compression  fractiu^  would  be 
evaluated  at  any  appropriate  level  of 
evaluation,  depending  on  the  findings. 
This  will  ensure  that  evaluations  are 
based  on  the  actual  signs  and  symptoms 
present,  rather  than  solely  on  the 
presence  of  X-ray  abnormalities,  a 
finding  not  always  indicative  of  actual 
disability. 

Oiu-  contract  consultants 
reconunended  adding  the  words 
"surgical  or  non-surgical"  to  the  current 
criteria  for  ankylosis  of  the  spine. 
However,  because  the  evaluation  would 
be  based  on  the  same  criteria  whatever 
the  cause  of  the  ankylosis,  we  do  not 


propose  to  adopt  this  suggestion. 
Instead,  we  propose  to  incorporate  the 
current  evaluation  criteria  for  ankylosis 
of  the  spine  into  the  proposed  general 
rating  formula  without  substantive 
change.  We  also  propose  to  add  a  note 
following  the  formula  defining 
unfavorable  ankylosis  as  a  condition  in 
which  the  entire  cervical  spine,  the 
entire  thoracolumbar  spine,  or  the  entire 
spine  is  fixed  in  flexion  (i.e.,  bent 
forward)  or  extension  (i.e.,  bent 
backward),  and  the  ankylosis  results  in 
one  or  more  of  the  following;  difficulty 
walking  because  of  a  limited  line  of 
vision;  restricted  opening  of  the  mouth 
and  chewing;  breathing  limited  to 
diaphragmatic  respiration; 
gastrointestinal  symptoms  due  to 
pressiue  of  the  costal  margin  (ribs)  on 
the  abdomen;  dyspnea  (shortness  of 
breath)  or  dysphagia  (difficulty 
swallowing);  atlantoaxial  (the  atlas  and 
axis  otherwise  known  as  the  first  and 
second  cervical  vertebrae)  or  cervical 
subluxation  or  dislocation;  or 
neurologic  symptoms  due  to  nerve  root 
stretching.  These  signs  and  symptoms, 
which  may  be  indications  for  spinal 
surgery,  represent  disability  greater  than 
limitation  of  motion  of  the  spine  alone. 
A  spinal  segment  fixed  in  neutral 
position  (for  purposes  of  spinal  range  of 
motion,  generally  at  zero  degrees)  is  in 
favorable  ankylosis  (American  Medical 
Association  Guides  to  the  Evaluation  of 
Permanent  Impairment.  2nd  ed., 
(1984)). 

Our  contract  consultants 
recommended  deleting  zero  percent  and 
ten  percent  evaluations  for  "slight" 
limitation  of  motion  under  current 
diagnostic  codes  5290,  5291,  and  5292 
because  such  minor  conditions  are 
difficult  to  distinguish  from  normal  and 
do  not  result  in  significant  impairment. 
The  current  evaluation  criteria  for 
limitation  of  motion  of  segments  of  the 
spine — "slight,"  "moderate,"  and 
"severe" — are  subjective.  We  propose  to 
remove  those  terms  and  specify  in  the 
general  rating  formula  the  exact  extent 
of  limitation  of  motion  of  either  forward 
flexion  or  of  the  combined  range  of 
motion  (the  sum  of  the  range  of  flexion, 
extension,  left  and  right  rotation,  and 
left  and  right  lateral  flexion)  that 
warrants  each  level  of  evaluation.  This 
will  ensure  consistent  evaluations. 

We  further  propose  to  add  a  note 
following  the  general  rating  formula  that 
would  specify  the  normal  ranges  of 
motion  for  the  cervical  and 
thoracolumbar  spine  and  a  new  plate 
(Plate  V)  with  diagrams  demonstrating 
the  ranges  of  motion.  We  propose  to 
define  the  normal  range  of  motion  for 
the  cervical  spine  as:  forward  flexion, 
zero  to  45  degrees;  extension,  zero  to  45 
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degrees;  left  and  right  lateral  flexion, 
zero  to  45  degrees;  and  left  and  right 
rotation,  zero  to  80  degrees.  We  propose 
to  define  the  normal  range  of  motion  for 
the  thoracolumbar  spine  as:  flexion, 
zero  to  90  degrees;  extension,  zero  to  30 
degrees;  left  and  right  lateral  flexion, 
zero  to  30  degrees;  and  left  and  right 
rotation,  zero  to  30  degrees.  These 
ranges  of  motion  are  based  on  the 
American  Medical  Association  Guides 
to  the  Evaluation  of  Permanent 
Impairment,  2nd  ed.,  (1984),  which  is 
the  last  edition  of  the  Guides  that 
measured  range  of  motion  of  the  spine 
using  a  goniometer.  Subsequent  editions 
of  the  Guides  use  an  inclinometer  for 
spine  measurements,  in  part,  they  state, 
because  it  is  difficiilt  to  measure 
movements  of  the  small  joints  of  the 
spine  using  a  goniometer.  The  Veterans 
Health  Administration  (VHA)  has 
advised  us  that  obtaining  consistent  and 
accurate  measurements  of  the  range  of 
motion  of  the  spine  using  an 
inclinometer  is  technically  difflcult  and 
that  measurement  by  means  of  a 
goniometer  is  the  current  and  preferred 
method  of  measurement  in  VHA 
because  of  ease  of  use  and  acciu-acy. 
Since  measurement  of  the  movement  of 
the  small  or  individual  joints  of  the 
spine  is  not  required  by  the  evaluation 
criteria,  and  uniformity  and  consistency 
of  measurements  of  range  of  motion  are 
important  for  VA  compensation 
purposes,  we  propose  to  require  the  use 
of  a  goniometer  to  determine  the  range 
of  motion  of  the  spine  and  to  establish 
the  normal  range  of  motion  based  on 
measurements  using  a  goniometer. 
Since  goniometer  measurements  are 
shown  in  five  degree  increments,  we 
propose  to  add  a  note  to  specify  that 
each  range  of  motion  measurement  be 
rounded  to  the  nearest  five  degrees. 

We  propose  that  the  general  rating 
formula  provide  criteria  for  the  cervical 
and  thoracolumbar  spinal  segments 
only,  excluding  a  separate  set  of  criteria 
for  the  thoracic  (or  dorsal)  segment  of 
the  spine.  The  thoracic  segment  of  the 
spine  consists  of  the  twelve  thoracic 
vertebrae.  Because  the  thoracic  and 
lumbar  segments  ordinarily  move  as  a 
unit,  it  is  clinically  difficult  to  separate 
the  range  of  movement  of  one  from  that 
of  the  other.  This  combination  of 
segments  is  also  used  in  the  1984  AMA 
Guides.  We  also  propose  to  replace  the 
term  "dorsal"  with  the  term  "thoracic" 
throughout  this  section,  in  keeping  with 
ciuxent  medical  terminology. 

The  current  rating  schechile  states  that 
ratings  for  ankylosis  or  limitation  of 
motion  shall  not  be  assigned  for  more 
than  one  spinal  segment  by  reason  of 
involvement  of  only  the  first  or  last 
vertebrae  of  an  adjacent  segment. 


Because  we  propose  to  eliminate  a 
separate  evaluation  for  the  thoracic 
spine,  the  vertebrae  involved  are  the  last 
cervical  vertebra  (C-7),  and  the  first 
thoracic  vertebra  (T-1).  Disability  in 
both  segments  could  exist,  even  if  only 
C-7  or  T-1  is  involved.  Separate 
evaluations  for  the  cervical  spine  and 
the  thoracolumbar  spine  should  not  be 
precluded  in  this  situation  if  disability 
in  both  segments  exists.  Therefore,  we 
propose  to  eliminate  this  provision. 

Current  diagnostic  code  5295 
(lumbosacral  strain)  supports 
evaluations  from  zero  to  forty  percent, 
based  on  pain,  muscle  spasm,  limitation 
of  motion,  listing  of  the  spine,  loss  of 
lateral  motion  with  osteoarthritic 
changes,  etc.  We  propose  to  move  this 
disability  to  diagnostic  code  5237  and 
evaluate  liunbosacral  strain  under  the 
general  rating  formula,  which  would 
include  criteria  adequate  for  its 
evaluation. 

The  proposed  general  rating  formula 
for  diseases  and  injuries  of  the  spine 
would  apply  to  spinal  stenosis, 
spondylolisthesis,  lumbosacral  strain, 
spinal  fi-actiu-e  or  dislocation,  spinal 
fusion  of  single  or  multiple  levels, 
ankylosing  spondylitis,  sacroiliac  injury 
and  weakness,  degenerative  arthritis 
(see  also  diagnostic  code  5003)  and,  in 
part,  intervertebral  disc  syndrome, 
which  was  revised  in  a  separate 
rulemaking.  The  rating  formula  would 
be  used  when  any  of  these  conditions 
results  in  symptoms  such  as  pain  (with 
or  without  radiation),  stifihess,  or 
aching  of  the  spine  due  to  residuals  of 
injury  or  disease.  It  would  provide 
evaluation  levels  of  zero,  ten,  twenty, 
thirty,  forty,  fifty,  and  one  hundred 
percent,  based  on  limitation  of  motion 
of  the  spine,  either  limitation  of  forward 
flexion  alone,  or  limitation  of  the 
combined  range  of  motion;  the  severity 
of  ankylosis;  and  on  the  extent  of 
muscle  spasm,  guarding,  or  localized 
tenderness.  We  propose  no  change  from 
the  ciurent  schedule  in  the  overall 
possible  range  of  evaluations  for 
limitation  of  motion  or  ankylosis,  but 
propose  more  objective  criteria  in  order 
to  ensure  more  consistent  evaluations. 

Because  of  the  new  general  rating 
formula  we  are  proposing,  we  also 
propose  to  revise  the  introductory 
language  used  under  intervertebral  disc 
syndrome.  It  currently  states,  "Evaluate 
intervertebral  disc  syndrome 
(preoperatively  or  postoperatively) 
either  on  the  total  duration  of 
incapacitating  episodes  over  the  past  1 2 
months  or  by  combining  under  §  4.25 
separate  evaluations  of  its  chronic 
orthopedic  and  neurologic 
manifestations  along  with  evaluations 
for  all  other  disabilities,  whichever 


method  results  in  the  higher 
evaluation."  We  propose  to  change  it  to 
"Evaluate  intervertebral  disc  syndrome 
(preoperatively  or  postoperatively) 
either  on  the  total  duration  of 
incapacitating  episodes  over  the  past  12 
months  or  by  combining  imder  §  4.25 
evaluations  under  the  General  Rating 
Formula  for  Diseases  and  Injuries  of  the 
Spine  along  with  evaluations  for  all 
other  disabilities,  whichever  method 
results  in  the  higher  evaluation." 

We  propose  to  provide  additional 
rating  guidance  through  the  use  of 
several  notes  following  the  rating 
formula.  The  first  note  would  direct  that 
any  associated  objective  neurologic 
abnormalities,  including,  but  not 
limited  to,  bowel  or  bladder 
impairment,  be  separately  evaluated. 
The  second  note  would  define,  for  VA 
compensation  pmposes,  the  normal 
ranges  of  motion  for  the  cervical  and 
thoracolimibar  spinal  segments  and 
state  that  the  normal  combined  range  of 
motion  for  the  cervical  spine  is  340 
degrees  and  for  the  lumbar  spine  is  240 
degrees  and  would  state  that  the  normal 
ranges  of  motion  for  each  component  of 
spinal  motion  provided  are  the 
maximum  that  can  be  used  for 
calculation  of  the  combined  range  of 
motion.  The  third  note  would  state  that 
in  exceptional  cases,  an  examiner  may 
state  that  because  of  age,  body  habitus 
(physique,  posture,  and  position), 
neurologic  disease,  or  other  factors  not 
the  result  of  disease  or  injury  of  the 
spine,  the  range  of  motion  of  the  spine 
in  a  particular  individual  should  be 
considered  normal  for  that  individual 
even  though  it  does  not  conform  to  the 
normal  range  of  motion  stated  in  Note 
2.  Provided  that  the  examiner  furnishes 
an  explanation,  the  examiner's 
assessment  that  the  range  of  motion  is 
normal  for  that  individual  will  be 
accepted.  The  fourth  note  would  state 
that  for  evaluation  purposes, 
measurement  of  range  of  motion  would 
be  rounded  to  the  nearest  5  degrees.  The 
fifth  note  would  define  favorable  and 
imfavorable  ankylosis,  for  VA 
compensation  purposes,  as  described 
above.  The  sixtii  note  would  direct  that 
disability  of  the  thoracolumbar  and 
cervical  spine  segments  be  evaluated 
separately,  except  when  there  is 
unfavorable  ankylosis  of  both  segments, 
which  will  be  rated  as  a  single 
disability.  This  exception  is  proposed 
because  unfavorable  ankylosis  of  a 
single  segment  can  be  compensated  for 
to  some  extent  by  the  other  spinal 
segment,  even  if  it  is  favorably 
ankylosed.  However,  if  both  segments 
are  ankylosed  in  an  unfavorable 
position,  no  compensation  is  possible, 


and  the  overall  disability  is  total. 
Separately  combining  unfavorable 
ankylosis  of  ^ach  segment  would  result 
in  an  evaluation  of  only  70  percent,  a 
level  which  is  not  commensurate  with 
the  extent  of  disability. 

Paperwork  Reductioii  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866, 
Regulatory  Planning  and  Review,  dated 
September  30, 1993. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities  as 
they  are  defined  in  the  Regulatory 


Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only  VA 
beneficiaries  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605(b), 
this  amendment  is  exempt  ft'om  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  program  numbers  are  64.104 
and  64.109. 

List  of  Subjects  in  38  CFR  Part  4 

Disability  benefits,  Pensions, 
Veterans. 

Approved:  July  18.  2002. 
Anthony  J.  Principi, 
Secretary  of  Veterans  Affairs. 

For  the  reasons  set  forth  in  the 
preamble,  VA  proposes  to  amend  38 
CFR  part  4  (subpart  B)  as  follows: 

The  Spine 


PART  4— SCHEDULE  FOR  RATING 
DISABILITIES 

Subpart  B— Disability  Ratings 

1.  The  authority  citation  for  part  4, 
subpart  B  continues  to  read  as  follows: 

Authority:  38  U.S.C.  1155,  unless 
otherwise  noted. 

2.  In  §4. 71a,  the  table  "The  Spine"  is 
revised  and  is  transferred  so  that  it 
precedes  the  table  "The  Hip  and  Thigh'; 
and  Plate  V  is  added  immediately 
following  the  table  "The  Spine",  to  read 
as  follows: 

§  4.71  a    Schedule  of  rating*— 
musculosltatotal  system. 


5235  Vertebral  fracture  or  dislocation. 

5236  Sacroiliac  injury  and  weakness. 

5237  Lumtxjsacral  strain. 

5238  Spinal  stenosis. 

5239  Spondylolisthesis  or  segmental  instability.  * 

5240  Ankylosing  spondylitis. 

5241  Spinal  fusion. 

5242  Degenerative  arttiritis  of  the  spine  (see  also  diagnostk:  code  5003). 

5243  Intervertebral  disc  syndrome: 

Evaluate  intervertebral  disc  syndrome  (preoperatively  or  postoperatively)  eittier  on  the  total  duration  of  incapacitating  epi- 
sodes over  the  past  12  months  or  by  combining  under  §4.25  evaluations  under  the  General  Rating  Formula  for  Diseases 
and  Injuries  of  the  Spine  along  with  evaluations  for  all  other  disabilities,  whichever  method  results  In  the  higher  evalua- 
tion 

VSTith  incapacitating  episodes  having  a  total  duration  of  at  least  six  weeks  during  the  past  12  months 

With  incapacitating  episodes  having  a  total  duration  of  at  least  four  weeks  but  less  than  six  weeks  during  the  past  12 
monttis  

With  incapacitating  episodes  having  a  total  duration  of  at  least  two  weeks  t>ut  less  than  four  weeks  during  the  past  12 
months  

With  incapacitating  episodes  having  a  total  duration  of  at  least  one  week  but  less  than  two  weeks  during  the  past  12 
monttis  

Note  (1):  For  purposes  of  evaluations  under  diagnostk:  code  5243,  an  incapacitating  episode  is  a  period  of  acute  signs  and 
symptoms  due  to  intervertebral  disc  syndrome  that  requires  bed  rest  prescribed  by  a  physician  and  treatment  by  a  physi- 
cian. 

Note  (2):  If  inten/ertebral  disc  syndrome  is  present  in  nrrore  than  one  spinal  segment,  provided  that  the  effects  in  each  spi- 
nal segment  are  clearly  distinct,  evaluate  each  segment  on  the  basis  of  incapacitating  episodes  or  under  the  General 
Rating  Formula  for  Diseases  and  Injuries  of  the  Spine,  whichever  method  results  in  a  higher  evaluation  for  that  segment. 

General  Rating  Fomnula  for  Diseases  and  Injuries  of  the  Spine  (including  spinal  stenosis,  spondylolisthesis,  lumbosacral 
strain,  fracture  or  diskx»tk)n,  spinal  fuskjn,  ankytosing  spondylitis,  sacroiliac  injury  and  weakness,  degenerative  arthritis 
(see  also  diagnostk;  code  5003),  and  disc  disease  (if  not  evaluated  based  on  incapacitating  episodes): 

With  symptoms  such  as  pain  (whether  or  not  it  radiates),  stiffness,  or  aching  in  the  area  of  the  spine  affected  by  residuals 
of  injury  or  disease  and: 

Unfavorable  ankytosis  of  the  entire  spine 

-  Unfavorable  ankytosis  of  the  entire  thoracolumbar  spine 

Unfavorable  ankytosis  of  the  entire  cervical  spine;  or,  fonward  flexion  of  the  thoracolumbar  spine  30  degrees  or  less;  or,  fa- 
vorable ankylosis  of  the  entire  thoracolumbar  spine 

Fonward  flexion  of  the  cervical  spine  15  degrees  or  less;  or,  favorable  ankylosis  of  the  entire  ceroteal  spine 

Fonward  flexion  of  the  thoracolumbar  spine  greater  than  30  degrees  but  not  greater  than  60  degrees;  or.  forward  flexion  of 
the  cervical  spine  greater  than  15  degrees  but  not  greater  than  30  degrees;  or,  the  combined  range  of  motion  of  the 
thoracolumbar  spine  not  greater  than  120  degrees;  or,  the  combined  range  of  motton  of  the  cen/kal  spine  not  greater 
than  170  degrees;  or,  muscle  spasm  or  guarding  severe  enough  to  result  in  an  abnormal  gait  or  abnormal  spinal  contour 
such  as  scoliosis,  reversed  lordosis,  or  abnormal  kyphosis  
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The  Spine— Continued 


Forward  flexion  of  the  thoracolumbar  spine  greater  than  60  degrees  but  not  greater  than  85  degrees;  or,  forward  flexion  of 
the  cervical  spine  greater  than  30  degrees  but  not  greater  than  40  degrees;  or,  combined  range  of  motion  of  the 
thoracolumbar  spine  greater  than  120  degrees  but  not  greater  than  235  degrees;  or,  combined  range  of  motion  of  the 
cervical  spine  greater  than  1 70  degrees  but  not  greater  than  335  degrees;  or,  muscle  spasm,  guarding,  or  localized  ten- 
derness not  resulting  in  abnormal  gait  or  abnormal  spinal  contour;  or,  vertebral  body  fracture  with  loss  of  50  percent  or 
more  of  the  height 

No  muscle  spasm,  guarding,  or  localized  tenderness,  and  any  limitation  of  motion  less  severe  than  the  criteria  for  a  10-per- 
cent evaluation 

Note  (1):  Evaluate  any  associated  objective  neurologic  abnormalities,  including,  but  not  limited  to,  bowel  or  bladder  impair- 
ment, separately,  under  an  appropriate  diagnostic  code. 

Note  (2):  (See  also  Plate  V.)  For  VA  compensation  purposes,  nomial  forward  flexion  of  the  cervical  spine  is  zero  to  45  de- 
grees, extension  Is  zero  to  45  degrees,  left  and  right  lateral  flexion  are  zero  to  45  degrees,  and  left  and  right  lateral  rota- 
tion are  zero  to  80  degrees.  Normal  forward  flexion  of  the  thoracolumbar  spine  is  zero  to  90  degrees,  extension  is  zero 
to  30  degrees,  left  and  right  lateral  flexion  are  zero  to  30  degrees,  and  left  and  right  lateral  rotation  are  zero  to  30  de- 
grees. The  combined  range  of  motion  refers  to  the  sum  of  the  range  of  forward  flexion,  extension,  left  and  right  lateral 
flexion,  and  left  and  right  rotation.  The  normal  combined  range  of  motion  of  the  cervical  spine  is  340  degrees  and  of  the 
thoracolumbar  spine  is  240  degrees.  The  normal  ranges  of  motion  for  each  component  of  spinal  motion  provided  in  this 
note  are  the  maximum  that  can  be  used  for  calculation  of  the  combined  range  of  motion. 

Note  (3):  In  exceptional  cases,  an  examiner  may  state  that  because  of  age,  body  habitus,  neurologic  disease,  or  other  fac- 
tors not  the  result  of  disease  or  injury  of  the  spine,  the  range  of  motion  of  the  spine  in  a  particular  individual  should  b»e 
considered  normal  for  that  individual,  even  though  it  does  not  conform  to  the  normal  range  of  motion  stated  in  Note  (2). 
Provided  that  ttie  examiner  supplies  an  explanation,  the  examiner's  assessment  that  the  range  of  motion  is  normal  for 
that  individual  will  be  accepted. 

Note  (4):  Round  each  range  of  motion  measurement  to  the  nearest  five  degrees. 

Note  (5):  For  VA  compensation  purposes,  unfavorable  ankylosis  is  a  condition  in  which  the  entire  cervical  spine,  the  entire 
thoracolumbar  spine,  or  the  entire  spine  is  fixed  in  flexion  or  extension,  and  the  ankylosis  results  in  one  or  more  of  the 
following:  difficulty  walking  tiecause  of  a  limited  line  of  vision;  restricted  opening  of  the  mouth  and  chewing;  breathing  lim- 
ited to  diaphragmatic  respiration;  gastrointestinal  symptoms  due  to  pressure  of  the  costal  margin  on  the  abdomen;  dysp- 
nea or  dysphagia:  atlantoaxial  or  cen/ical  subluxation  or  dislocation;  or  neurologic  symptoms  due  to  nerve  root  stretching. 
Fixation  of  a  spinal  segment  in  neutral  position  (zero  degrees)  always  represents  favorable  ankylosis. 

Note  (6):  Separately  evaluate  disability  of  the  thoracolumbar  and  cervical  spine  segments,  except  when  there  is  unfavor- 
able ankylosis  of  both  segments,  which  will  be  rated  as  a  single  disability. 
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(Authority:  38  U.S.C.  1155) 

(FR  Doc.  02-22440  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  8320-01-C 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  622 

[Docket  No.  020816198-2198-01;  I.D. 
071 202  A] 

RIN  0648-AP41 

Fisheries  of  the  Caribbean,  Gulf  of 
Mexico,  and  South  Atlantic;  Fishery 
Management  Plan  for  the  Shrimp 
Fishery  off  the  Southern  Atlantic 
States;  Amendment  5 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTKW:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  this  proposed 
rule  to  implement  Amendment  5  to  the 
Fishery  Management  Plan  for  the 
Shrimp  Fishery  off  the  Southern 
Atlantic  States  (FMP).  This  proposed 
rule  would  establish  a  limited  access 
program  for  the  rock  shrimp  fishery  in 
the  exclusive  economic  zone  (EEZ)  off 
Georgia  and  off  the  east  coast  of  Florida 
(limited  access  area],  establish  a 
minimum  mesh  size  for  a  rock  shrimp 
trawl  net  in  the  limited  access  cirea, 
require  the  use  of  an  approved  vessel 
monitoring  system  (VMS)  by  vessels 
allowed  to  fish  for  rock  shrimp  in  the 
limited  access  program,  and  require  an 
operator  of  a  vessel  in  the  rock  shrirtlp 
fishery  in  the  EEZ  off  the  southern 
Atlantic  states  (North  Carolina  through 
the  east  coast  of  Florida)  to  have  an 
operator  permit.  The  intended  effects 
are  to  minimize  additional  increases  in 
harvesting  capacity  in  the  rock  shrimp 
fishery;  reduce  the  bycatch  of  small, 
luunarketable  rock  shrimp;  enhance 
compliance  with  fishery  management 
regulations;  improve  protection  of 
essential  fish  habitat,  including  an  area 
that  contains  the  last  20  acres  (8 
hectares)  of  intact  Oculina  coral 
remaining  in  the  world;  and  ensine  the 
long-term  economic  viability  of  the  rock 
shrimp  industry. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  no  later  than  5  p.m., 
eastern  time,  on  October  21,  2002. 
ADDRESSES:  Copies  of  Amendment  5 
may  be  obtained  fi'om  the  South 
Atlantic  Fishery  Management  Coimcil, 


One  Southpark  Circle,  Suite  306. 
Charleston,  SC  29407-4699;  phone: 
843-571-4366;  fax:  843-769-4520;  e- 
mail:  safmc@noaa.gov.  Amendment  5 
includes  a  Final  Supplemental 
Environmental  Impact  Statement,  an 
Initial  Regulatory  Flexibility  Analysis,  a 
Regulatory  Impact  Review,  and  a  Social 
Impact  Assessment/Fishery  Impact 
Statement. 

Written  comments  on  this  proposed 
rule  must  be  mailed  to  Dr.  Peter 
Eldridge,  Southeast  Region,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702.  Comments  also 
may  be  sent  via  fax  to  727-570-5583. 
Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  Internet. 

Written  comments  regarding  the 
burden-hour  estimates  or  other  aspects 
of  the  coUection-of-information 
requirements  contained  in  this  proposed 
rule  may  be  submitted  to  Robert  Sadler, 
Southeast  Regional  Office,  NMFS,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg,  FL  33702,  and  to  the  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB),  Washington,  DC  20503 
(Attention:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Peter  J.  Eldridge;  phone:  727-570-5305; 
fax:  727-570-5583;  e-mail: 
Peter.  Eldridge@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

shrimp  fishery  off  the  southern  Atlantic 
states  is  managed  under  the  FMP.  The 
FMP  was  prepared  by  the  South 
Atlantic  Fishery  Management  Council 
(Council)  and  is  implemented  under  the 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act)  by 
regulations  at  50  CFR  part  622. 

Limited  Access 

Background 

In  its  March  2001  preliminary 
qualitative  analysis  of  federally 
managed  fisheries,  NMFS  classified  the 
rock  shrimp  fishery  off  the  southern 
Atlantic  states  as  one  of  the  fisheries 
where  there  are  indications  of  over- 
capacity. With  over-capacity  as  well  as 
open  access  to  the  fishery,  any  gains  in 
the  health  of  the  stocks  would  likely 
attract  new  entrants  to  the  fishery  and 
an  increase  in  harvesting  capacity  by 
those  already  in  the  fishery.  This 
increased  effort  due  to  unrestricted  new 
entry  to  the  fishery  could  threaten  the 
long-term  economic  viability  of  the  rock 
shrimp  industry  and  would  increase 
bycatch  in  the  fishery.  Accordingly, 
Amendment  5  proposes  a  limited  access 
program  for  the  fishery  off  Georgia  and 
the  east  coast  of  Florida  to  minimize 
such  adverse  impacts.  The  center  of 


abundance  and  the  concentrated 
commercial  fishery  for  rock  shrimp  is 
off  northeast  Florida  and  extends  to  the 
waters  off  Georgia.  To  further  address 
bycatch  in  this  fishery,  NMFS  has 
initiated  a  voluntary  onboard  observer 
program  consistent  with  the 
recommendation  in  Amendment  5. 

The  current  requirement  for  a  Federal 
vessel  permit  for  the  rock  shrimp  fishery 
in  the  EEZ  off  the  southern  Atlantic 
states,  i.e.,  from  the  Virginia/North 
Carolina  border  through  the  east  coast  of 
Florida,  remains  in  effect.  However,  in 
addition,  to  participate  in  the  fishery  off 
Georgia  and  the  east  coast  of  Florida, 
vessel  owners  would  be  required  to 
obtain  a  limited  access  endorsement  for 
South  Atlantic  rock  shrimp.  Limited 
access  endorsements  would  be  required 
effective  180  days  after  the  final  rule 
containing  this  measure  is  published. 

Initial  Eligibility  for  Idmited  Access 
Endorsements 

Initially,  the  Regional  Administrator, 
Southeast  Region,  NMFS  (RA)  would 
issue  limited  access  endorsements  to 
owners  of  vessels  that  had  valid  Federal 
permits  for  South  Atlantic  rock  ^uimp 
on  or  before  December  31,  2000,  and 
that  had  landings  of  rock  shrimp  ftoia 
the  South  Atlantic  EEZ  of  at  least  15,000 
lb  (6,804  kg)  dining  any  one  of  the 
calendar  years  1996  through  2000. 
Vessels  that  had  Federal  permits  for 
South  Atlantic  rock  shrimp  would  be 
determined  solely  from  NMFS'  permit 
records.  Federal  permits  were  required 
in  the  fishery  beginning  November  1 , 
1996.  Claimed  landings  would  be 
verified  from  landings  data  in  state  or 
Federal  database  systems  that  were 
submitted  on  or  before  January  31,  2001. 
Only  landings  when  a  vessel  had  a  valid 
Federal  permit  for  rock  shrimp,  that 
were  harvested  from  the  South  Atlantic 
EEZ,  and  that  were  landed  and  sold  in 
compliance  with  state  and  Federal 
regulations  would  be  used  to  establish 
eligibility. 

Credit  for  Historical  Landings 

For  the  purpose  of  initial  eligibility 
for  a  limited  access  endorsement  for 
South  Atlantic  rock  shrimp,  the  owner 
of  a  vessel  that  had  a  permit  for  South 
Atlantic  rock  shrimp  during  the 
qualifying  period  would  retain  the  rock 
shrimp  landings  record  of  that  vessel 
during  the  time  of  his/her  ownership, 
imless,  prior  to  the  publication  of  the 
final  rule  implementing  this 
amendment,  a  sale  of  the  vessel 
included  a  written  agreement  stating 
that  credit  for  those  qualifying  landings 
was  transferred  to  the  new  owner. 
Qualifying  landings  would  be  landings 
of  at  least  15,000  lb  (6,804  kg)  in  any 


one  of  the  calendar  years  1996  through 
2000.  Such  transfer  of  credit  would  be 
for  the  vessel's  entire  record  of  landings 
of  rock  shrimp  from  the  South  Atlantic 
during  the  time  of  the  seller's 
ownership;  no  partial  transfers  would  be 
allowed. 

Implementation  of  the  Limited  Access 
Program 

To  implement  the  limited  access 
program,  the  RA  would  notify  each 
owner  of  a  vessel  that  had  a  permit  for 
South  Atlantic  rock  shrimp  on  or  before 
December  31,  2000,  and  each  owner  of 
a  ctirrently  permitted  vessel  in  the 
fishery,  of  its  initial  determination  of 
eligibility  for  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  and  provide  an  application  for 
the  endorsement.  Applications  for 
endorsements  would  have  to  be 
postmarked  or  hand-delivered  to  the  RA 
not  later  than' 120  days  after  the  final 
rule  that  contains  this  measure  is 
published.  If  an  owner's  application  for 
a  limited  access  endorsement  is  based 
on  qualifying  landings  that  were 
transferred  to  him/her  through  a  written 
agreement,  as  discussed  in  the  previous 
paragraph,  the  application  would  have 
to  be  accompanied  by  a  copy  of  that 
agreement  and  a  statement  of  the  cost 
associated  with  obtaining  the  catch 
history. 

ff  the  RA  determines  that  the 
eligibility  requirements  for  a  limited 
access  endorsement  were  not  met,  the 
RA  would  notify  the  applicant,  in 
writing,  not  later  than  30  days  prior  to 
the  date  that  a  limited  access 
endorsement  is  required  in  the  fishery. 
An  applicant  would  have  an 
opportunity  to  request  reconsideration 
of  the  RA's  determination  regarding 
initial  endorsement  eligibility.  An 
Application  Oversight  Board  would  be 
established  to  assist  in  reviewing 
disputes  over  eligibility  to  ensure  that 
the  criteria  for  a  limited  access  permit 
are  applied  to  an  owner's  application  in 
a  proper  manner. 

Transferability  of  a  Limited  Access 
Endorsement 

An  owner  issued  a  liinited  access 
endorsement  could  request  that  the 
endorsement  be  transferred  to  another 
vessel  or  to  another  owner  by 
submitting  an  application  for  transfer  to 
the  RAv  An  owner  must  report  any  costs 
associated  with  such  transfer  on  the 
application  for  transfer.  A  transfer  of  an 
endorsement  to  a  new  owner  would 
include  the  transfer  of  the  vessel's  entire 
catch  history  of  South  Atlantic  rock 
shrimp  to  that  owner;  partial  transfers 
woiUd  not  be  allowed. 


As  is  the  case  with  all  permits, 
licenses,  and  endorsements  issued  by 
the  RA,  a  fee  would  be  charged  for  each 
application  or  request  for  transfer.  The 
amount  of  the  fee  would  be  stated  on 
the  application  form  and  would  be 
calculated  in  accordance  with  NOAA 
guidelines  for  recovering  the  Federal 
costs  of  administering  the  program  for 
transferring  the  endorsement. 

Restrictions  on  Renewal  of  Limited 
Access  Endorsements 

The  RA  would  not  reissue  a  limited 
access  endorsement  for  South  Atlantic 
rock  shrimp  if  the  endorsement  is 
revoked  or  if  a  required  application  for 
renewal  of  the  endorsement  is  not 
received  within  1  year  after  the 
endorsement's  expiration  date.  The 
Council  believes  diat  this  time  fi^une  is 
adequate  for  a  vessel  owner  to  decide 
whether  to  continue  in  the  fishery,  thus 
providing  the  Coimcil  information 
necessary  to  estimate  participation 
levels  for  the  upcoming  year,  effectively 
manage  the  fishery,  and  achieve  the 
stated  objectives  of  the  FMP.  A  specific 
deadline  for  renewal  would  also  relieve 
the  RA  of  the  administrative  burden  of 
keeping  track  of  all  possible  future 
participants  in  the  fishery. 

A  limited  access  endorsement  for 
South  Atlantic  rock  shrimp  that  is 
inactive  for  a  period  of  4  consecutive 
calendar  years  would  not  be  renewed. 
For  the  purpose  of  this  measure, 
"inactive"  would  mean  that  the  vessel 
with  the  endorsement  had  not  landed  at 
least  15,000  lb  (6,804  kg)  of  rock  shrimp 
from  the  South  Atlantic  EEZ  in  a 
calendar  year. 

An  endorsement  that  was  not 
renewed  because  of  inactivity  would  be 
made  available  to  a  vessel  owner 
randomly  selected  from  a  list  of  owners 
who  had  documented  landings  of  rock 
shrimp  from  the  South  Atlantic  EEZ 
prior  to  1996,  but  who  did  not  qualify 
for  an  initial  limited  access 
endorsement.  Such  owners  have  at  least 
some  history  of  participation  in  and 
dependence  on  this  fishery  and, 
therefore,  would  be  given  higher 
priority  for  entering  the  Limited  access 
fishery  compared  to  those  lacking  such 
history.  To  be  placed  on  the  list,  an 
owner  would  have  to  submit  a  written 
request  to  the  RA  postmarked  or  hand- 
delivered  not  later  than  1  year  after  the 
final  rule  containing  this  measure  is 
published.  Documentation  of  claimed 
landings  would  be  required  and  would 
be  verified  by  comparison  with  state  trip 
ticket  or  dealer  records. 

Minimum  Mesh  Size 

Historically,  the  cod  end  mesh  size 
commonly  used  in  the  rock  shrimp 


fishery  was  1  7/8  to  2  inches  (4.8  to  5.1 
cm),  stretched  mesh.  Some  fishermen 
are  now  using  smaller  mesh  or  are 
putting  a  bag  liner  inside  the  cod  end. 
This  results  in  the  bycatch  of  juvenile 
rock  shrimp,  some  of  which  are 
unmarketable  and  are  discarded  dead. 
This  proposed  rule  would  establish,  in 
the  limited  access  area,  a  minimum 
mesh  size  for  the  cod  end  of  a  rock 
shrimp  trawl  of  1  7/8  inches  (4.8  cm) 
and  prohibit  the  use  of  smaller-mesh 
bag  liners.  This  would  reduce  bycatch 
by  allowing  escapement  of  juvenile  rock 
shrimp  so  that  they  could  be  caught 
later  at  a  larger,  more  profitable  size  and 
would  increase  the  overall  yield  from 
the  fishery. 

VMS 

This  rule  would  require  the  use  of  an 
operating,  NMFS-approved  VMS  by 
each  vessel  that  has  been  issued  a 
limited  Access  endorsement  for  South 
Atlantic  rock  shrimp  when  such  vessel 
is  on  a  trip  off  the  southern  Atlantic 
states  (North  Carolina  through  the  east 
coast  of  Florida).  An  operating  VMS 
includes  an  operating  mobile 
transmitting  unit  on  the  vessel  and  a 
functioning  commimication  link 
between  the  unit  and  NMFS  as  provided 
by  a  NMFS-approved  communication 
service  provider. 

NMFS  would  publish  in  the  Federal 
Register  a  list  of  approved  VMS  mobile 
transmitting  units  and  associated 
communications  service  providers  that 
meet  the  minimum  standards  for  the 
rock  shrimp  fishery.  Originally, 
Amendment  5  specified  required 
operational  VMS  characteristics,  e.g., 
position  accuracy,  reporting  and 
transmission  specifications,  etc. 
However,  since  the  initial  development 
of  Amendment  5,  VMS  technology  has 
rapidly  evolved.  At  the  Council's  June 
2002  meeting,  the  Council  received  a 
VMS  briefing  from  NMFS  law 
enforcement  staff  indicating  that  VMS 
units  are  now  available  that  are  more 
effective  than  those  contemplated 
originally  in  Amendment  5.  Based  on 
that  new  information,  the  Council 
approved  a  motion  to  allow  NMFS  as 
much  flexibility  as  possible  in 
establishing  the  operational 
characteristics  of  the  VMS  unit  to  be 
implemented  in  the  rock  shrimp  fishery. 
The  Council  has  revised  the  applicable 
VMS  text  in  Amendment  5  and  in  this 
proposed  rule,  consistent  with  that 
motion. 

A  vessel  that  has  been  issued  a 
limited  access  endorsement  for  the 
South  Atlantic  rock  shrimp  fishery 
would  be  required  to  have  an  operating 
VMS  commencing  270  days  after  the 
final  rule  implementing  this  amendment 
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is  published  (i.e.,  90  days  after  the 
limited  access  endorsement  is  required) 
or  90  days  after  publication  of  the  list 
of  approved  transmitting  units  and 
associated  communications  service 
providers,  whichever  is  later. 

Upon  installation  of  an  approved 
transmitting  unit  and  activation  of  the 
communication  services,  a  vessel  owner 
or  operator  would  be  required  to  submit 
a  statement  certifying  compliance  with 
an  installation  and  activation  checklist 
to  NMFS,  Office  of  Enforcement, 
Southeast  Region.  Such  checklist  would 
be  available  fi-om  the  NMFS,  Office  of 
Enforcement,  Southeast  Region,  9721 
Executive  Center  Drive  N.,  St. 
Petersburg.  FL  33702. 

An  owner  of  a  vessel  would  pay  for 
the  acquisition,  installation,  and 
operation  of  the  VMS  for  his  or  her 
vessel,  provided  that  such  costs  do  not 
exceed  $1200  for  acquisition  and  initial 
installation  of  the  VMS  or  $500  for 
annual  communication  costs.  However, 
cost  to  the  vessel  owner  for  annual 
communication  may  be  as  high  as  $800 
if  NMFS  determines  that  additional 
conmiunication  is  necessary. 

If  the  cost  for  acquisition  and  initial 
installation  of  a  NMFS-approved  VMS 
were  to  exceed  $1,200,  it  is  the 
Council's  intent  that  NMFS  would  be 
responsible  for  the  cost  exceeding  that 
amount.  An  owner  may  choose  to  install 
a  more  expensive  VMS;  that  is,  one  with 
additional  features  that  supplement  an 
approved  device.  Such  additional, 
optional  features  might  include  software 
to  display  vessel  positions,  a  message 
terminal  display,  a  configuration  to 
automatically  send  position  reports  to  a 
private  address,  the  ability  to  send  and 
receive  private  e-mail  messages,  etc. 
However,  it  is  the  Council's  intent  that 
any  costs  exceeding  the  limits  specified 
above,  that  result  from  such  additional, 
optional  features,  would  not  be  paid  by 
NMFS. 

The  VMS  would  advise  NMFS  when 
and  where  a  vessel  was  fishing  or  had 
been  fishing.  Thus,  it  would  provide 
effort  data  and  would  significantly  aid 
in  enforcement  of  areas  closed  to 
trawling,  particularly  the  Oculina  Bank 
habitat  area  of  particular  concern 
(HAPC).  There  is  a  critical  need  to 
increase  the  level  of  surveillance  in  this 
area  as  it  contains  the  last  20  acres  (8 
hectares)  of  intact  Oculina  coral 
remaining  in  the  world.  All  position 
reports  would  be  treated  in  accordance 
with  NMFS'  existing  guidelines  for 
confidential  data. 

Operator  Permits 

To  enhance  enforcement  of  fishery 
regulations,  the  Council  proposes  to 
require  operator  permits  in  die  South 


Atlantic  rock  shrimp  fishery. 
"Operator"  is  defined  as  the  master  or 
other  individual  aboard  and  in  charge  of 
a  vessel.  Each  vessel  that  has  a  Federal 
permit  for  the  fishery  woidd  be  required 
to  have  on  board  at  least  one  person 
who  has  an  operator  permit  when  the 
vessel  is  at  sea  or  offloading.  In  addition 
to  penalties  that  currently  exist  for 
violations  of  the  regulations,  an  operator 
permit  could  be  sanctioned.  For 
example,  an  operator  whose  permit  is 
suspended,  revoked,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904  would  not  be  allowed  aboard  any 
vessel  subject  to  Federal  fishing 
regulations  in  any  capacity,  if  so 
sanctioned  by  NOAA.  while  the  vessel 
is  at  sea  or  offloading.  To  enhance 
enforceability  of  this  measure,  a  vessel's 
owner  and  operator  would  be 
responsible  for  ensuring  that  a  person 
with  such  a  suspended,  revoked,  or 
modified  operator  permit  is  not  aboard 
his/her  vessel.  A  list  of  operators  whose 
permits  are  revoked,  suspended,  or 
modified  would  be  readily  available 
from  the  RA. 

Operator  permits  would  be  required 
in  the  fishery  commencing  120  days 
after  the  final  rule  that  contains  this 
measure  is  published.  The  RA  would 
mail  application  forms  to  owners  of 
vessels  with  permits  for  the  South 
Atlantic  rock  shrimp  fishery,  and 
applications  also  would  be  available 
from  the  RA  upon  request.  Information 
required  on  an  application  would 
include  name,  address,  and  other 
identifying  information,  such  as  date  of 
birth,  height,  weight,  and  hair  and  eye 
color,  of  the  applicant,  and  other 
information  necessary  for  the  issuance 
or  administration  of  die  permit.  In 
addition,  each  applicant  would  be . 
required  to  provide  two  recent  (no  more 
than  1  year  old)  color,  passport-sized 
photographs.  A  fee  would  be  charged  for 
each  application.  The  amoimt  of  the  fee 
would  be  stated  on  the  application  form 
and  would  be  calculated  in  accordance 
with  NOAA  guidelines  for  recovering 
the  Federal  costs  of  administering  the 
program  for  issuing  operator  permits.  In 
general,  an  operator  permit  would  be 
valid  for  a  3-year  period  {i.e.,  from  the 
operator's  birth  month  in  year  X  through 
the  operator's  birth  month  in  year  X+3). 
However,  there  are  two  instances  in 
which  issuance  and/or  renewal  would 
probably  not  correspond  with  the 
operator's  birth  month  -the  one-time 
issuance  of  an  initial  permit  or  a  permit 
not  renewed  immediately  upon  its 
expiration  (birth  month  in  year  X+3).  In 
such  cases,  the  operator's  permit  would 
expire  at  the  end  of  the  operator's  birth 


month  that  is  between  2  and  3  years 
after  initial  issuance  or  renewal. 

An  operator  of  a  vessel  in  the  South 
Adantic  rock  shrimp  fishery  would  be 
required  to  present  his/her  operator 
permit  for  inspection  upon  the  request 
of  an  authorized  officer.  Because  an 
operator  permit  is  a  Federal  picture 
identification  card  issued  without 
verification  of  the  information  on  the 
application,  the  operator  would  be 
required  to  also  present  one  other  form 
of  personal  identification  that  includes 
a  picture.  This  additional  verification  of 
identification  would  help  to  deter  use  of 
a  fraudulent  operator  permit. 

Availability  of  Amendment  5 

Additional  background  and  rationale 
for  the  measures  discussed  above  are 
contained  in  Amendment  5.  The 
availability  of  Amendment  5  was 
announced  in  the  Federal  Register  on 
July  25,  2002,  (65  FR  48603).  Written 
comments  on  Amendment  5  must  be 
received  by  September  23,  2002.  All 
comments  received  on  Amendment  5  or 
on  this  proposed  rule  during  their 
respective  comment  periods  will  be 
addressed  in  the  preamble  to  the  final 
rule. 

Classification 

At  this  time,  NMFS  has  not 
determined  that  Amendment  5  that  this 
proposed  rule  would  implement  is 
consistent  with  the  national  standards 
of  the  Magnuson-Stevens  Act  and  other 
applicable  laws.  NMFS,  in  making  that 
determination,  will  take  into  account 
the  data,  views,  and  comments  received 
during  the  comment  period  on 
Amendment  5  and  in  response  to  this 
proposed  rule. 

Tnis  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  Executive  Order  12866. 

"The  Council  prepared  an  initial 
regulatory  flexibility  analysis  that 
describes  the  impact  this  proposed  rule, 
if  adopted,  would  have  on  small 
entities.  The  analysis  is  summarized  as 
follows. 

The  number  of  vessels  with  permits 
for  the  South  Atlantic  rock  shrimp 
fishery  varies  from  year  to  year  but  has 
not  exceeded  431.  Since  permits  were 
required  in  the  fishery  in  1996,  at  least 
540  different  vessels  have  been 
permitted  in  the  fishery.  Similarly,  the 
number  of  vessels  that  have  landed  rock 
shrimp  varies  from  year  to  year.  In  1996, 
the  number  of  active  vessels  reached  an 
historical  peak  of  153.  From  1996 
through  2000,  at  least  279  different 
vessels  have  had  landings  of  South 
Atiantic  rock  shrimp.  All  of  the  vessels 
are  commercial  vessels;  there  is  no 
recreational  component  of  the  fishery. 
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All.  of  the  commercial  ves8els4hat  have 
been  permitted  in  the  fishery  would  be 
affected  by  this  proposed  rule.  Based  on 
the  Small  Business  Administration's 
current  definition  of  a  small  entity  in 
the  fish  harvesting  sector  (annual  gross 
revenues  not  exceeding  $3.5  million), 
the  vast  majority  of  these  vessels  are 
small  entities.  One  company  did  own  as 
many  as  12  permitted  vessels  during  the 
1996-2000  time  period.  Since  none  of 
these  vessels  were  active  in  the  fishery 
during  these  years,  this  company  had 
zero  landings  and  gross  revenues  from 
the  fishery  during  these  years.  However, 
data  on  the  company's  operations  in 
other  fisheries  has  led  to  a 
determination  that  diis  company  is  a 
large  entity.  To  maintain  confidentiality, 
additional,  detailed  information 
regarding  this  company's  operations 
cannot  be  provided. 

At  least  111  small  entities  (vessels) 
that  have  been  active  in  the  fishery  are 
not  expected  to  qualify  for  the  limited 
access  permit  and  could  experience 
some  short-term  loss  in  revenue 
resulting  from  limiting  access  in  the 
South  Atiantic  rock  shrimp  fishery  off 
Georgia  and  Florida.  The  average  loss  in 
gross  revenue  per  vessel  would  be 
expected  to  be  no  larger  than  $1,365 
annually  in  the  short  term.  Vessels  that 
entered  the  fishery  in  2001  could 
experience  higher  losses  in  average 
revenue,  though  data  are  not  presently 
available  to  make  such  a  determination. 
However,  it  is  expected  that  some  of 
these  vessels  would  mitigate  this  loss  by 
participating  in  other  fisheries.  Because 
information  is  not  available  on  these 
vessels'  economic  dependence  on  the 
rock  shrimp  fishery,  it  is  not  possible  to 
calculate  the  impact  of  limited  access  on 
their  profitability.  Since  the  single,  large 
entity  earned  zero  gross  revenues  from 
the  fishery,  no  measurable  economic 
impact  would  be  imposed  on  this  entity 
as  a  resiUt  of  this  action.  Fiulher,  this 
entity  woidd  not  be  subject  to  other 
actions  only  applicable  to  limited  access 
permit  holders,  and  thus  would  not  be 
affected  by  those  actions. 

For  the  168  vessels  expected  to 
qualify  for  limited  access  permits,  each 
would  be  required  to  pay  a  $50  fee  per 
permit  application.  In  addition,  a  time 
burden  would  be  imposed  as  a  result  of 
having  to  apply  for  the  limited  access 
permit.  The  time  burden  for  completing 
the  application  is  estimated  at  20 
minutes.  According  to  2000  data  from 
the  Bureau  of  Labor  Statistics,  the 
average  hourly  wage  for  first-line 
supervisors/managers  in  the  fishing, 
forestry,  and  farming  industries  is 
$16.72.  Thus,  the  monetary  value  of  this 
time  burden  is  $5.58  per  vessel.  As  a 
result,  the  total  cost  of  this  action  per 


qualifying  vessel  is  $55.58,  or  $9337  for 
all  qualifying  vessels.  However,  since 
these  permits  will  be  renewed,  via 
application,  biaimually  rather  than 
aimually,  the  total  cost  per  year  would 
be  approximately  $27.79.  In  cases  where 
vessel  owners  have  qualified  as  the 
result  of  a  transfer  in  catch  history, 
documentation  would  be  needed  to 
support  a  determination  of  eligibility. 
The  time  burden  associated  with 
compiling  such  documentation  is 
estimated  at  1  hour,  for  an  additional 
one-time  cost  of  $16.72  in  the  first  year. 
Therefore,  for  these  vessels,  the 
monetary  value  of  the  time  burden 
associated  with  this  action  is  estimated 
at  $19.51  per  vessel.  Thus,  total  annual 
costs  would  be  $44.51  in  the  first  year, 
and  $27.79  in  years  thereafter. 

For  vessel  owners  that  do  not  initially 
qualify  for  a  limited  access  permit,  two 
additional  opportunities  exist  to  obtain 
such  a  permit.  Specifically,  the  vessel 
owner  may  submit  a  request  to  the  RA 
for  reconsideration  of  an  initial 
determination  of  non-eligibility.  The 
time  burden  associated  with  filing  such 
a  request  is  estimated  to  be  2  hours.  In 
addition,  these  vessel  owners  may 
submit  a  request  to  be  placed  on  a  list 
of  those  desiring  the  re-issuance  of  a 
permit  that  was  not  renewed  in  a  timely 
manner  by  an  initial  qualifier.  The  time 
burden  associated  widi  filing  this 
request  is  estimated  to  be  5  minutes. 
Thus,  the  monetary  value  of  these  time 
burdens  is  $35  per  vessel.  Though  it  is 
not  possible  to  perfectly  predict  how 
many  non-qualifiers  will  submit  such 
requests,  those  owners  whose  vessels 
were  active  in  the  fishery  but  did  not 
qualify  are  most  likely  to  submit  one  or 
both  requests.  Given  that  111  active 
vessels  are  not  expected  to  qualify,  and 
since  these  vessels  would  have  also 
submitted  an  application  and  therefore 
paid  the  requisite  and  non-refundable 
$50  fee,  the  total  burden  per  vessel 
would  be  $85  for  all  such  vessels,  or 
$9435  in  the  aggregate. 

This  proposed  action  would  result  in 
lesser  impacts  than  rejected  option  2, 
which  would  limit  eligibility  to  those 
who  had  met  the  criteria  prior  to 
December  31, 1999  rather  than 
December  31,  2000.  Rejected  option  2 
would  exclude  an  additional  26  vessels, 
most  of  which  were  very  active  in  the 
fishery  in  2000,  and  the  average  annual 
short-term  revenue  loss  per  active  vessel 
would  increase  from  $1,365  to  $4,153. 
The  Council's  Rock  Shrimp  Advisory 
Panel  also  supports  the  proposed  action. 
Given  the  possibility  of  continued  entry 
of  new  vessels  into  the  fishery  and  an 
exacerbation  of  the  current  overcapacity 
problem,  the  no  action  option  (rejected 
option  1)  is  not  acceptable.  Rejected 


option  3  would  only  enable  those  who 
entered  the  fishery  after  April  4,  1994  to 
obtain  nontransferable  permits.  Relative 
to  the  proposed  action,  this  option  is 
more  restrictive  on  recent  participants 
and  was  not  supported  by  industry 
representatives.  Also,  it  is  likely  that 
rejected  option  3  would  not  reduce  the 
initial  level  of  overcapacity  in  the 
fishery.  Based  on  the  objectives  of  the 
FMP  and  the  issues  being  addressed,  the 
proposed  action  is  superior  to  the 
rejected  alternatives. 

The  minimum  mesh  size  requirement 
applicable  to  the  limited  access  area 
could  increase  costs  for  those  vessel 
owners  whose  gear  does  not  meet  the 
proposed  minimum  mesh  size  and  who 
obtain  limited  access  endorsements.  The 
gear  replacement  cost  would  be 
expected  to  be  between  $75  and  $80  per 
net  ($150  to  $320  per  vessel).  During  the 
1996-2000  time  period,  active  vessels 
expected  to  qualify  for  a  limited  access 
permit  earned  between  $31,902  and 
$127,319  in  gross  revenues  per  year 
from  the  rock  shrimp  fishery.  These 
vessels  also  typically  earn  revenues 
from  other  fisheries,  such  as  the  penaeid 
shrimp  fisheries  of  the  South  Atlantic 
and  Gulf  of  Mexico.  Since  the  minimum 
mesh  size  is  the  predominant  mesh  size 
presentiy  being  used  in  the  fishery,  a 
majority  of  vessel  owners  likely  will  not 
incur  these  costs.  However,  for  those 
owners  not  presently  using  the 
minimum  mesh  size  or  larger,  the  gear 
modification  expense  could  represent 
between  0.1  percent  and  1  percent  of 
their  annual  gross  revenues  from  this 
fishery  in  the  first  year. 

This  proposed  action  would  result  in 
gear  replacement  costs  for  those  vessels 
that  utilize  trawl  nets  with  a  smaller 
mesh  size.  Compared  to  the  no  action 
option,  this  measure  would  impose  a 
higher  cost  on  the  industry.  However, 
the  Council's  Rock  Shrimp  Advisory- 
Panel  was  of  the  opinion  that  the 
replacement  cost  for  the  cod  end  would 
be  recovered  in  the  future  as  overall 
yields  increase  horn  allowing 
recruitment  of  small  shrimp  that  escape 
to  larger  size  classes.  Also,  the  time 
saved  from  not  having  to  cull  many 
small,  unmarketable  shrimp  in  each 
haul  could  translate  into  more  tows  per 
trip.  In  comparison  to  rejected  options 
3  and  4.  the  Advisory  Panel  offered  an 
opinion  that  the  recommended  mesh 
size  would  be  more  effective  at  allowing 
the  escapement  of  small,  unmarketable 
shrimp  than  the  1  and  3/4-inch  mesh 
size.  However,  the  2-inch  mesh  size 
would  allow  escapement  of  a  much 
higher  proportion  of  marketable  shrimp 
compared  to  this  proposed  mesh  size. 
Under  the  assumption  that  the  net 
replacement  cost  would  be  recouped 
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from  higher  returns,  and  the  Advisory 
Panel's  recommendation  that  1  and  7/8 
inches  is  the  optimal  mesh  size  for  this 
fishery,  this  proposed  action  is  superior 
to  the  alternatives  considered. 

The  requirement  for  an  operating 
VMS  would  impose  a  one-time  cost  to 
owners  who  obtain  limited  access 
endorsements  that  would  not  exceed 
$1,200.  This  capital  cost  is  expected  to 
be  amortized  over  the  average  life-span 
of  the  equipment,  presently  estimated  at 
7  years.  Thus,  the  annual  cost  per  vessel 
is  approximately  $171.  In  addition, 
there  would  be  some  level  of  recurring 
operating/repair/maintenance  costs  and 
no  more  than  $800  in  annual 
communication  costs.  Therefore,  the 
requirement  for  an  operating  VMS 
would  decrease  a  vessel's  annual 
profitability  by  approximately  $971. 
Given  the  previously  noted  annual  gross 
revenue  estimates,  the  expected  annual 
explicit  cost  of  the  VMS  requirement 
alone  could  represent  between  0.8 
percent  and  3  percent  of  these  vessels' 
annual  gross  revenues  from  the  rock 
shrimp  fishery. 

In  addition,  time  burdens  would  be 
imposed  as  a  result  of  the  VMS 
requirement.  Specifically,  the  time  to 
install  the  VMS  is  estimated  to  be  4 
hours;  the  time  to  complete  and  submit 
a  statement  certifying  compliance  with 
the  installation  and  activation  checklist 
is  estimated  to  be  15  minutes;  annual 
maintenance  is  estimated  to  be  2  hours 
each  year;  and  the  time  to  transmit 
position  reports  is  estimated  to  be  14 
minutes  per  day  at  sea.  Current 
information  suggests  that  the  average, 
annual  number  of  days  at  sea  is 
approximately  200  for  qualifying  vessels 
active  in  this  fishery.  As  such,  this 
particular  time  burden  is  estimated  at 
2800  minutes  or  46.67  hours  per  vessel. 
Therefore,  the  total  time  burden 
associated  with  VMS  is  approximately 
53  hours  per  vessel  in  the  first  year,  the 
monetary  value  of  which  is 
approximately  $883  per  vessel.  In  the 
years  thereafter,  only  the  time  burdens 
associated  with  annual  maintenance 
and  the  time  to  transmit  position  reports 
would  be  incurred.  Thus,  the  time 
burden  per  vessel  in  later  years  would 
be  48.67  hours,  the  monetary  value  of 
which  is  approximately  $813  annually 
per  vessel.  By  combining  the  explicit 
and  implicit  costs,  the  total  annual  cost 
of  this  action  is  $1854  per  vessel  in  the 
first  year,  and  $1784  per  vessel  in  later 
years,  or  $311,472  and  $299,712 
annually  for  all  qualifying  vessels. 

This  proposed  action  would  likely 
result  in  higher  costs  than  rejected 

option  3,  under  which  only  vessels  with 
a  past  fishery  violation  would  be 

required  to  use  VMS,  as  opposed  to  all 


vessels.  The  use  of  an  approved  vessel 
monitoring  system  is  necessary  to 
protect  essential  fish  habitat  and 
essential  fish  habitat  areas  of  particular 
concern.  Illegal  use  of  rock  shrimp 
trawls  within  the  Oculina  Bank  can 
result  in  damage  to  bottom  habitat,  as 
emphasized  in  a  recent  report  presented 
to  the  Council  on  this  topic.  This  latest 
report  indicates  that  only  20  acres  of 
Oculina  coral  remain  intact,  not  only  in 
this  area,  but  in  the  world.  Requiring 
rock  shrimp  vessels  to  carry  an 
approved  VMS  unit  will  improve 
compliance  and  allow  the  rock  shrimp 
fishermen  to  demonstrate  that  they  are 
not  fishing  in  any  closed  areas. 
Currently,  the  probability  of  detecting 
fishing  in  the  Oculina  Bank  HAPC  is 
low,  given  the  distance  from  shore  and 
the  frequency  of  Coast  Guard  patrols  in 
this  area.  This  technology  will 
significantly  improve  the  detection  of 
fishery  violations  in  this  closed  area. 
Thus,  this  option  is  superior  to  the  no 
action  option  and  rejected  option  3. 
Rejected  option  3  would  only  provide 
coverage  for  some  vessels  in  the 
industry  and  would  not  be  as  effective 
as  the  preferred  alternative  in  improving 
compliance.  In  comparison  to  rejected 
option  2,  the  VMS  system  requirements 
should  be  specified  in  order  to  ensure 
that  the  utilized  system  will  ensure 
sufficient  surveillance  of  vessel 
activities.  In  this  respect,  the  proposed 
action  is  preferable  to  rejected  option  2. 
Also,  the  proposed  action  establishes  a 
cap  on  the  cost  per  vessel  for  purchase 
of  the  VMS  unit  and  annual 
communications.  Based  on  these  facts, 
the  proposed  action  is  superior  to  the 
alternatives  considered. 

The  requirement  for  operator  permits 
in  the  South  Atlantic  rock  shrimp 
fishery  would  increase  costs  to  owners 
who  operate  their  own  vessels  and  to 
individual  non-owning  operators.  The 
cost  of  a  permit  is  expected  to  be  not 
more  than  $50  and  would  generally  be 
incurred  once  every  3  years,  for  an 
approximate  cost  per  year  of  $16.67. 
Thus,  the  total  explicit  cost  imposed  on 
all  qualifiers  combined  in  the  first  year 
would  be  approximately  $8400.  The 
time  burden  of  applying  for  this  permit 
is  estimated  to  be  60  minutes.  In 
monetary  terms,  this  time  burden 
equates  to  $8.36  per  vessel  operator,  or 
$2.79  per  year.  As  a  result  of  this  action, 
the  annual  total  cost  per  qualifying 
vessel  is  $19.46,  or  $3270  for  all 
qualifying  vessels. 

This  burden  would  also  be  imposed 
on  vessel  operators  in  the  open  access 
component  of  the  fishery  (i.e.,  the 
Carolinas),  which  could  consist  of  as 
many  as  24  additional  vessels.  If  the 
single,  large  entity  eventually  chose  to 


participate  in  the  open  access 
component  of  the  fishery,  it  would  also 
have  to  inciu'  these  expenses.  Since  the 
cost  is  constant  on  a  per- vessel  basis, 
disproportional  impacts  would  not 
occiu.  In  any  case,  for  participants  in 
the  open  access  component  of  the 
fishery,  these  costs  are  unlikely  to 
substantially  reduce  profitability. 

This  proposed  action  would  result  in 
higher  costs  than  the  no  action  option 
(rejected  option  1)  since  it  would 
require  an  operator's  permit,  estimated 
to  cost  $50  per  operator,  that  would  be 
valid  for  three  years.  The  Council's  Rock 
Shrimp  Advisory  Panel  recommended 
operator  permits  to  assist  in  reducing 
the  cost  of  penalties  to  the  industry  from 
federal  fishery  management  violations. 
It  is  expected  that  an  operator's  permit 
requirement  will  improve  compliance 
with  fisheries  management  regulations. 
Even  though  rejected  option  2,  which 
only  requires  an  operator's  permit  for 
captains  who  do  not  own  the  vessel  they 
operate,  would  result  in  a  lower  cost  to 
the  industry,  it  would  not  eliminate  the 
possibility  that  a  vessel  owner  who  had 
a  vessel  permit  sanction  for  a  federal 
fishery  violation  could  obtain  an 
operator's  permit  and  work  onboard 
another  rock  shrimp  vessel.  Thus,  the 
proposed  action  is  preferable  to  the 
rejected  alternatives. 

Overall,  the  total  costs  of  these  actions 
on  active,  non-qualifying  vessels  could 
be  as  high  as  $1450  per  vessel,  or 
$160,950  in  the  aggregate,  in  the  short- 
term.  For  the  vessel  owners  who  qualify 
for  a  limited  access  permit,  the  total 
annual  costs  of  these  actions  could  be  as 
high  as  $2238  per  vessel  in  the  first 
yeaf,  and  $1831  thereafter.  Given  that 
active  vessels  expected  to  qualify  for  a 
limited  access  permit  earned  between 
$31,902  and  $127,319  in  gross  revenues 
per  year  from  the  rock  shrimp  fishery, 
such  costs  could  represent  between  1.8 
percent  and  7.0  percent  of  these 
revenues  in  the  first  year,  and  between 
1.4  percent  and  5.7  percent  in  years 
thereafter.  Depending  on  the  profit 
margins  associated  with  activity  in  this 
fishery,  these  losses  could  be  considered 
substantial,  at  least  for  some  of  the 
affected  small  entities.  However,  it  is 
expected  that  future  gains  in  the  fishery 
would  offset  the  short-term  costs  to 
these  small  entities.  The  Council's 
industry  representatives  (Rock  Shrimp 
Advisory  Panel)  recommended  that  the 
Council  consider  a  limited  access 
program  to  avoid  a  situation  where  the 
current  overcapacity  problem,  the 
primary  source  of  which  is  the  large 
number  of  latent  permits,  is  exacerbated 
and  thus  increases  the  risk  that  firms 
dependent  on  rock  shrimp  could  be 
forced  out  of  the  fishery  or  out  of 


business.  The  Rock  Shrimp  Advisory 
Panel  requested  operator's  permits  to 
protect  their  interests  since  many 
owners  do  not  operate  their  own 
vessels,  and  this  measure  would  allow 
them  to  hire  captains  who  are  likely  to 
be  more  compliant  with  fishery 
regulations.  Vessel  owners  are  also 
liable  for  any  fishery  violations  even  if 
they  are  not  on  board  the  vessel  during 
the  period  when  the  infraction  occurs; 
however,  this  is  true  regardless  of 
operator  permits.  There  have  been  a 
number  of  instances  of  illegal  fishing  in 
\       an  important  closed  fishing  area,  the 
Oculina  Bank  HAPC,  by  vessels  in  the 
rock  shrimp  fishery.  Given  the 
dwindling  law  enforcement  resources 
for  patrolling  these  areas,  which  are 
several  miles  offshore,  the  Council 
recommended  that  vessels  in  this 
fishery  be  required  to  use  an  approved 
VMS  since  they  regularly  operate  in 
close  proximity  to  the  Oculina  Bank 
HAPC.  There  is  a  critical  need  to 
implement  this  measure  for  increased 
protection  of  the  Oculina  coral  habitat. 
A  recently  completed  research  survey 
concluded  that  this  area  contains  the 
last  20  acres  (8  hectares)  of  intact 
Oculina  coral  remaining  in  the  world. 
To  the  extent  enforcement  is  increased 
and  trawling  in  the  Oculina  Bank  HAPC 
is  eliminated,  there  will  be 
corresponding  benefits  in  terms  of 
protecting  Oculina  coral,  habitat,  and 
juvenile  rock  shrimp. 

No  duplicative,  overlapping,  or 
conflicting  Federal  rules  have  been 
identified. 

A  copy  of  the  analysis  is  available 
from  the  Council  (see  ADDRESSES). 

This  rule  contains  new  coUection-of- 
information  requirements  subject  to  the 
Paperwork  Reduction  Act  (PRA)~ 
namely,  application  for  a  limited  access 
endorsement  for  the  South  Atlantic  rock 
shrimp  fishery,  documentation  of 
eligibility  through  a  written  agreement, 
transfer  of  a  limited  access 
endorsement,  installation  and  operation 
of  a  VMS  by  a  vessel  that  has  been 
issued  a  limited  access  endorsement, 
and  application  for  an  operator  permit 
for  the  South  Atlantic  rock  shrimp 
fishery  in  the  EEZ  off  the  southern 
Atlantic  states  (North  Carolina  through 
the  east  coast  of  Florida).  NMFS  has 
submitted  these  collection-of- 
information  requirements  to  0MB  for 
approval.  The  average  public  reporting 
burdens  are  estimated  as  follows:  For 
the  limited  access  endorsement,  20 
minutes  for  each  application  for  the 
endorsement  or  for  the  transfer  of  an 
'  endorsement,  1  hour  for  documentation 
.     of  eligibility  submitted  with  the 

application,  2  hours  for  each  request  for 
reconsideration  of  the  RA's 


determination  regarding  initial 
endorsement  eligibility,  and  5  minutes 
for  each  request  to  be  placed  on  the  list 
of  owners  desiring  consideration  for 
reissue  of  an  endorsement  that  had  not 
been  renewed;  for  the  VMS,  4  hoiu-s  per 
installation,  15  minutes  for  completion 
and  submission  of  the  statement 
certifying  compliance  with  the 
installation  and  activation  checklist,  14 
minutes  per  day  at  sea  for  transmittal  of 
position  reports,  and  2  hours  for  annual 
maintenance;  and  for  the  operator 
permit,  60  minutes  for  each  application. 

The  estimates  of  public  reporting 
burdens  for  these  collections  of 
information  include  the  time  for 
reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information.  Public  comment  is 
sought  regarding:  whether  this  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  techiiology. 
Send  comments  regarding  these  burden 
estimates  or  any  other  aspects  of  the 
collections  of  information  to  NMFS  and 
OMB  (see  ADDRESSES). 

Notwithstanding  any  other  provision 
of  law,  no  person  is  required  to  respond 
to,  nor  shall  a  person  be  subject  to  a 
penalty  for  failure  to  comply  with,  a 
collection  of  information  subject  to  the 
requirements  of  the  PRA  unless  that 
collection  of  information  displays  a 
currently  valid  OMB  control  number. 

List  of  Subjects  in  50  CFR  Part  622 

Fisheries,  Fishing,  Puerto  Rico, 
Reporting  and  recordkeeping 
requirements.  Virgin  Islands. 

Dated:  August  28,  2002. 

Rebecca  Lent 

Deputy  Assistant  Administrator  for 
Regulatory  ProgramsNational  Marine 
Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  622  is  proposed 
to  be  amended  as  follows: 

PART  622— RSHERIES  OF  THE 
CARIBBEAN,  GULF.  AND  SOUTH 
ATLANTIC 

1.  The  authority  citation  for  part  622 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1801  et  seq. 


2.  In  §622.4,  paragraph  (a)(2)(viii).  (c). 
(f)  through  (j),  and  (1)  are  revised  and 
paragraphs  (a)(5)  and  (b)(4)  are  added  to 
read  as  follows: 

§622.4    Permits  and  fees. 

(a)  *  *  * 
(2)  *  *  * 

(viii)  South  Atlantic  rock  shrimp.  (A) 
For  a  person  aboard  a  vessel  to  fish  for 
rock  shrimp  in  the  South  Atlantic  EEZ 
or  possess  rock  shrimp  in  or  from  the 
South  Atlantic  EEZ,  a  commercial  vessel 
permit  for  rock  shrimp  must  be  issued 
to  the  vessel  and  must  be  on  board.  (See 
paragraph  (a)(5)  of  this  section  for  the 
requirements  for  operator  permits  for 
the  South  Atlantic  rock  shrimp  fishen,'.) 

(B)  In  addition,  effective  180  days 
after  the  final  rule  containing  this 
measure  is  published,  for  a  person 
aboard  a  vessel  to  fish  for  rock  shrimp 
in  the  South  Atlantic  EEZ  off  Georgia  or 
off  Florida  or  possess  rock  shrimp  in  or 
from  the  South  Atlantic  EEZ  off  Georgia 
or  off  Florida,  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  must  be  issued  to  the  vessel  and 
must  be  on  board.  See  §  622.19  for 
limitations  on  the  issuance,  transfer, 
renewal,  and  reissuance  of  a  limited 
access  endorsement  for  South  Atlantic 
rock  shrimp. 
***** 

(5)  Operator  permits,  (i)  For  a  person 
to  be  an  operator  of  a  vessel  fishing  for 
rock  shrimp  in  the  South  Atlantic  EEZ 
or  possessing  rock  shrimp  in  or  from  the 
South  Atlantic  EEZ,  or  to  be  an  operator 
of  a  vessel  that  has  a  valid  permit  for 
South  Atlantic  rock  shrimp  issued 
under  this  section,  such  person  must 
have  and  carry  on  board  a  valid  operator 
permit  and  one  other  form  of  personal 
identification  that  includes  a  picture 
(driver's  license,  passport,  etc.). 

(ii)  An  owner  of  a  vessel  that  fishes 
for  rock  shrimp  in  the  South  Atlantic 
EEZ  or  possesses  rock  shrimp  in  or  from 
the  South  Atlantic  EEZ,  and  an  owner 
of  a  vessel  that  has  a  valid  permit  for 
rock  shrimp  issued  under  this  section, 
must  ensure  that  at  least  one  person 
with  a  valid  operator  permit  for  the 
South  Atlantic  rock  shrimp  fisher\'  is 
aboard  while  the  vessel  is  at  sea  or 
offloading. 

(b)  '  *  * 

(4)  Operator  permits.  An  applicant  for 
an  operator  permit  must  provide  the 
following: 

(i)  Name,  address,  telephone  number, 
and  other  identifying  information 
specified  on  the  application. 

(ii)  Two  recent  (no  more  than  1-yr 
old),  color,  passport-size  photographs. 

(iii)  Any  other  information  that  may 
be  necessary  for  the  issuance  or 
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administration  of  the  permit,  as 
specified  on  the  application  form. 

(c)  Change  in  application  information. 
The  owner  or  operator  of  a  vessel  with 
a  permit,  a  person  with  a  coral  permit, 
a  person  with  an  operator  permit,  or  a 
dealer  with  a  permit  must  notify  the  RA 
within  30  days  after  any  change  in  the 
application  information  specified  in 
paragraph  (b)  of  this  section.  The  permit 
is  void  if  any  change  in  the  information 
is  not  reported  within  30  days. 
***** 

(f)  Duration.  A  permit  remains  valid 
for  the  period  specified  on  it  unless  it 
is  revoked,  suspended,  or  modified 
pursuant  to  subpart  D  of  15  CFR  part 
904  or,  in  the  case  of  a  vessel  or  dealer 
permit,  the  vessel  or  dealership  is  sold. 

(g)  Transfer-W  Vessel  permits, 
licenses,  and  endorsements  and  dealer 
permits.  A  vessel  permit,  license,  or 
endorsement  or  a  dealer  permit  issued 
under  this  section  is  not  transferable  or 
assignable,  except  as  provided  in 
paragraph  (m)  of  this  section  for  a 
commercial  vessel  permit  for  Gulf  reef 
fish,  in  paragraph  (n)  of  this  section  for 
a  fish  trap  endorsement,  in  paragraph 
(o)  of  this  section  for  a  Gulf  king 
mackerel  gillnet  endorsement,  in 
paragraph  (p)  of  this  section  for  a  red 
snapper  license,  in  paragraph  (q)  of  this 
section  for  a  king  mackerel  permit,  in 
§622.1 7(c)  for  a  commercial  vessel 
permit  for  golden  crab,  in  §  622.18(e)  for 
a  commercial  vessel  permit  for  South 
Atlantic  snapper-grouper,  or  in 

§  622.19(e)  for  a  commercial  vessel 
permit  for  South  Atlantic  rock  shrimp. 
A  person  who  acquires  a  vessel  or 
dealership  who  desires  to  conduct 
activities  for  which  a  permit,  license,  or 
endorsement  is  required  must  apply  for 
a  permit,  license,  or  endorsement  in 
accordance  with  the  provisions  of  this 
section.  If  the  acquired  vessel  or 
dealership  is  currently  permitted,  the 
application  must  be  accompanied  by  the 
original  permit  and  a  copy  of  a  signed 
bill  of  sale  or  equivalent  acquisition 
papers. 

(2)  Operator  permits.  An  operator 
permit  is  not  transferable. 

(h)  Renewal-W  Vessel  permits, 
licenses,  and  endorsements  and  dealer 
permits.  Although  a  vessel  permit, 
license,  or  endorsement  or  a  dealer 
permit  required  by  this  section  is  issued 
on  an  annual  basis,  an  application  for  its 
renewal  is  required  only  every  2  years. 
In  the  interim  years,  renewal  is 
automatic  (without  application)  for  a 
vessel  owner  or  a  dealer  who  has  met 
the  specific  requirements  for  the 
requested  permit,  license,  or 
endorsement;  who  has  submitted  all 
reports  required  under  the  Magnuson- 


Stevens  Act;  and  who  is  not  subject  to 
a  sanction  or  denial  under  paragraph  (j) 
of  this  section.  An  owner  or  dealer 
whose  permit,  license,  or  endorsement 
is  expiring  will  be  mailed  a  notification 
by  the  RA  approximately  2  months  prior 
to  its  expiration.  That  notification  will 
advise  the  status  of  the  renewal.  That  is, 
the  notification  will  advise  that  the 
renewal  will  be  issued  without  further 
action  by  the  owner  or  dealer  (automatic 
renewal);  that  the  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal;  or  that  a  new  application  is 
required. 

(i)  If  eligible  for  automatic  renewal.  If 
the  RA's  notification  indicates  that  the 
owner's  or  dealer's  permit,  license,  or 
endorsement  is  eligible  for  automatic 
renewal,  the  RA  will  mail  the 
automatically  renewed  permit,  license, 
or  endorsement  approximately  1  month 
prior  to  expiration  of  the  old  permit, 
license,  or  endorsement. 

(ii)  If  ineligible  for  automatic  renewal. 
If  the  RA's  notification  indicates  that  the 
owner's  or  dealer's  permit,  license,  or 
endorsement  is  ineligible  for  automatic 
renewal,  the  notification  will  specify  the 
reasons  and  will  provide  an  opportunity 
for  correction  of  any  deficiencies.  If  the 
owner  or  dealer  does  not  correct  such 
deficiencies  within  60  days  after  the 
date  of  the  RA's  notification,  the 
renewal  will  be  considered  abandoned. 
A  permit,  license,  or  endorsement  that 
is  not  renewed  within  the  applicable 
deadline  will  not  be  reissued. 

(iii)  If  new  application  is  required^U 
the  RA's  notification  indicates  that  a 
new  application  is  required,  the 
notification  will  include  a  preprinted 
renewal  application.  If  the  RA  receives 
an  incomplete  application,  the  RA  will 
notify  the  applicant  of  the  deficiency.  If 
the  applicant  fails  to  correct  the 
deficiency  within  30  days  of  the  date  of 
the  RA's  letter  of  notification,  the 
application  will  be  considered 
abandoned.  A  permit,  license,  or 
endorsement  that  is  not  renewed  within 
the  applicable  deadline  will  not  be 
reissued. 

(iv)  If  notification  is  not  received.  ^ 
vessel  owner  or  dealer  must  contact  the 
RA  if  he/she  does  not  receive  a 
notification  from  the  RA  regarding 
status  of  renewal  of  a  permit,  license,  or 
endorsement  by  45  days  prior  to 
expiration  of  the  current  permit. 

(2)  Operator  permits.  An  operator 
permit  required  by  this  section  is  issued 
for  a  period  not  longer  than  3  years.  A 
permit  not  renewed  immediately  upon 
its  expiration  would  expire  at  the  end  of 
the  operator's  birth  month  that  is 
between  2  and  3  years  after  issuance. 
For  renewal,  a  new  application  must  be 


submitted  in  accordance  with  paragraph 
(b)(4)  of  this  section. 

(i)  Display.  A  vessel  permit,  license, 
or  endorsement  issued  under  this 
section  must  be  carried  on  board  the 
vessel.  A  dealer  permit  issued  under 
this  section,  or  a  copy  thereof,  must  be 
available  on  the  dealer's  premises.  In 
addition,  a  copy  of  the  dealer's  permit 
must  accompany  each  vehicle  that  is 
used  to  pick  up  from  a  fishing  vessel 
reef  fish  harvested  from  the  Gulf  EEZ. 
The  operator  of  a  vessel  must  present 
the  vessel  permit,  license,  or 
endorsement  for  inspection  upon  the 
request  of  an  authorized  officer.  A 
dealer  or  a  vehicle  operator  must 
present  the  permit  or  a  copy  for 
inspection  upon  the  request  of  an 
authorized  officer.  An  operator  of  a 
vessel  in  the  South  Atlantic  rock  shrimp 
fishery  must  present  his/her  operator 
permit  and  one  other  form  of  personal 
identification  that  includes  a  picture 
(driver's  license,  passport,  etc.)  for 
inspection  upon  the  request  of  an 
authorized  officer. 

(j)  Sanctions  and  denials.  (1)  A 
permit,  license,  or  endorsement  issued 
pursuant  to  this  section  may  be  revoked, 
suspended,  or  modified,  and  a  permit, 
license,  or  endorsement  application  may 
be  denied,  in  accordance  with  the 
procedures  governing  enforcement- 
related  permit  sanctions  and  denials 
found  at  subpart  D  of  15  CFR  part  904. 

(2)  A  person  whose  operator  permit  is 
suspended,  revoked,  or  modified  may 
not  be  aboard  any  fishing  vessel  subject 
to  Federal  fishing  regulations  in  any 
capacity,  if  so  sanctioned  by  NOAA, 
while  the  vessel  is  at  sea  or  offloading. 
The  vessel's  owner  and  operator  are 
responsible  for  compliance  with  this 
measure.  A  list  of  operators  whose 
permits  are  revoked  or  suspended  may 
be  obtained  from  the  RA. 
***** 

(1)  Replacement.  A  replacement 
permit,  license,  or  endorsement  may  be 
issued.  An  application  for  a  replacement 
permit,  license,  or  endorsement  is  not 
considered  a  new  application.  An 
application  for  a  replacement  operator 
permit  must  include  two  new 
photographs,  as  specified  in  paragraph 
(b)(4)(ii)  of  this  section. 
***** 

3.  In  §  622.7,  paragraphs  (b)  and  (c) 
are  revised  and  paragraph  (bb)  through 
(ee)  are  added  to  read  as  follows: 

§622.7    Prohibitions. 

***** 

(b)  Falsify  information  on  an 
application  for  a  permit,  license,  or 
endorsement  or  submitted  in  support  of 
such  application,  as  specified  in 
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§  622.4(b),  (g),  (p),  or  (q),  or  in  §622.18 
or  622.19. 

(c)  Fail  to  display  a  permit,  license,  or 
endorsement,  or  other  required 
identification,  as  specified  in  §622.4(i). 
***** 

(bb)  Make  a' false  statement,  oral  or 
written,  to  an  authorized  officer 
regarding  the  installation,  use, 
operation,  or  maintenance  of  a  vessel 
monitoring  system  (VMS)  imit  or 
conmnmication  service  provider. 

(cc)  Operate  or  own  a  vessel  that  is 
required  to  have  a  permitted  operator 
aboard  when  the  vessel  is  at  sea  or 
offloading  without  such  operator 
aboard,  as  specified  in  §  622.4(a)(5)(i) 
and  (ii). 

(dd)  When  a  vessel  that  is  subject  to 
Federal  fishing  regulations  is  at  sea  or 
offloading,  own  or  operate  such  vessel 
with  a  person  aboard  whose  operator 
permit  is  revoked,  suspended,  or 
modified. 

(ee)  Fail  to  comply  with  any  provision 
related  to  a  vessel  monitoring  system  as 
specified  in  §  622.9,  including  but  not 
limited  to,  requirements  for  use, 
installation,  activation,  access  to  data, 
procediues  related  to  interruption  of 
VMS  operation,  and  prohibitions  on 
interference  with  the  VMS. 

4.  hi  subpart  A,  §  622.9  is  added  to 
read  as  follows: 

§622.9    Vessel  monitoring  systsms 
(VMSs). 

(a)  Requirement  for  use.  An  owner  or 
operator  of  a  vessel  that  has  been  issued 
a  limited  access  endorsement  for  South 
Atlantic  rock  shrimp  must  ensiue  that 
such  vessel  has  a  NMFS-approved, 
operating  VMS  on  board  when  on  a  trip 
in  the  South  Atlantic.  An  operating 
VMS  includes  an  operating  mobile 
transmitting  unit  on  the  vessel  and  a 
functioning  commimication  link 
between  the  unit  and  NMFS  as  provided 
by  a  NMFS-approved  commimication 
service  provider. 

(b)  Installing  and  activating  the  VMS. 
Only  a  VMS  that  has  been  approved  by 
NMFS  for  use  in  the  South  Atlantic  rock 
shrimp  fishery  may  be  used.  When 
installing  and  activating  the  NMFS- 
approved  VMS,  or  when  reinstalling 
and  reactivating  such  VMS,  the  vessel 
owner  or  operator  must- 

(1)  Follow  procedures  indicated  on  an 
installation  and  activation  checklist, 
which  is  available  from  NMFS,  Office  of. 
Enforcement,  Southeast  Region,  St. 
Petersburg,  FL;  phone:  727-570-5344; 
and 

(2)  Submit  to  NMFS,  Office  of 
Enforcement,  Southeast  Region,  St. 
Petersburg,  FL,  a  statement  certifying 
compliance  with  the  checklist,  as 
prescribed  on  the  checklist. 


(c)  Interference  with  the  VMS.  No 
person  may  interfere  with,  tamper  with, 
alter,  damage,  disable,  or  impede  the 
operation  of  the  VMS,  or  attempt  any  of 
the  same. 

(d)  Interruption  of  operation  of  the 
VMS.  When  a  vessel's  VMS  is  not 
operating  properly,  the  owner  or 
operator  must  inunediately  contact 
NMFS,  Office  of  Enforcement,  Southeast 
Region,  St.  Petersburg,  FL,  and  follow 
instructions  from  that  office.  If  notified 
by  NMFS  that  a  vessel's  VMS  is  not 
operating  properly,  tha owner  £ind 
operator  must  follow  instructions  fi'om 
that  office.  In  either  event,  such 
instructions  may  include,  but  are  not 
limited  to,  manually  conununicating  to 
a  location  designated  by  NMFS  the 
vessel's  positions  or  returning  to  port 
until  the  VMS  is  operable. 

(e)  Access  to  position  data.  As  a 
condition  of  authorized  fishing  for  or 
possession  of  South  Atlantic  rock 
shrimp  in  or  fi-om  the  South  Atlantic 
EEZ,  a  vessel  owner  or  operator  subject 
to  the  requirements  for  a  VMS  in  this 
section  must  allow  NMFS,  the  USCG, 
and  their  authorized  officers  and 
designees  access  to  the  vessel's  position 
da(a  obtained  horn  the  VMS. 

5.  In  subpart  B,  §622.19  is  added  to 
read  as  follows: 

§622.19    South  Atlantic  rock  shrimp 
limttMli 


(a)  Applicability.  Effective  180  days 
after  the  final  rule  to  implement  this 
section  is  published,  for  a  person  aboard 
a  vessel  to  fish  for  rock  shrimp  in  the 
South  Atlantic  EEZ  off  Georgia  or  off 
Florida  or  possess  rock  shrimp  in  or 
from  the  South  Adantic  EEZ  off  Georgia 
or  off  Florida,  a  limited  access 
endorsement  for  South  AUantic  rock 
shrimp  must  be  issued  to  the  vessel  and 
must  be  on  board. 

(b)  Initial  eligibility.  A  vessel  is 
eligible  for  an  initial  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  if  the  owner- 

(1)  Owned  a  vessel  with  a  Federal 
permit  for  South  AUantic  rock  shrimp 
on  or  before  December  31,  2000,  and 

(2)  Landed  at  least  15,000  lbs  (6,804 
kg)  of  South  Atlantic  rock  shrimp  in  any 
one  of  the  calendar  years  1996  through 
2000  from  a  vessel  that  he/she  owned. 

(c)  Determinations  of  eligibility-(\) 
Permit  history.  The  sole  basis  for 
determining  whether  a  vessel  had  a 
Federal  permit  for  South  Atlantic  rock 
shrimp,  and  that  vessel's  owner  during 
the  time  it  was  permitted,  is  the  RA's 
permit  records.  A  person  who  believes 
he/she  meets  the  permit  history 
criterion  based  on  ownership  of  a  vessel 
imder  a  different  name,  as  may  have 
occurred  when  ownership  changed  from 


individual  to  corporate  or  vice  versa, 
must  document  his/her  ownership. 

(2)  Landings,  (i)  Landings  of  rock 
shrimp  from  the  South  Atlantic  EEZ 
during  the  qualifying  period  are  verified 
from  landings  data  that  were  submitted 
on  or  before  January  31,  2001  and  are  in 
state  or  Federal  database  systems-no 
additional  landings  data  will  be 
accepted. 

(ii)  Only  landings  when  a  vessel  had 
a  valid  Federal  permit  for  rock  shrimp, 
that  were  harvested  horn  the  South 
AUantic  EEZ,  and  that  were  landed  and 
sold  in  compliance  with  state  and 
Federal  regulations  will  be  used  to 
establish  eligibility. 

(iii)  For  the  purpose  of  eligibiUty  for 
an  initial  limited  access  endorsement 
for  South  AUantic  rock  shrimp,  the 
owner  of  a  vessel  that  had  a  permit  for 
South  AUantic  rock  shrimp  during  the 
qualifying  period  retains  the  rock 
shrimp  landings  record  of  that  vessel 
during  the  time  of  his/her  ownership, 
unless,  prior  to  the  publication  of  the 
final  rule  implementing  this 
amendment,  a  sale  of  the  vessel 
includes  a  written  agreement  that  credit 
for  qualifying  landings  is  transferred  to 
the  new  owner.  Qualifying  landings  are 
landings  of  at  least  15,000  lb  (6,804  kg) 
of  rock  shrimp  harvested  from  the  South 
AUantic  EEZ  in  any  one  of  the  calendar 
years  1996  through  2000.  Such  transfer 
of  credit  must  be  for  the  vessel's  entire 
refcord  of  landings  of  rock  shrimp  from 
the  South  Atlantic  during  the  time  of 
the  seller's  ownership;  no  partial 
transfers  are  allowed, 

(d)  Implementation  procedures-ll) 
Notification  of  status.  On  or  about  60 
days  after  the  final  rule  to  implement 
this  section  is  published,  the  RA  will 
notify  each  owner  of  a  vessel  that  had 
a  permit  for  South  Atlantic  rock  shrimp 
on  or  before  December  31,  2000,  and 
each  owner  of  a  vessel  currently 
permitted  for  South  Atlantic  rock 
shrimp,  of  the  RA's  initial 
determination  of  eligibility  for  a  limited 
access  endorsement  for  South  Atlantic 
rock  shrimp.  The  notification  will 
include  a  determination  regarding  the 
15,000-lb  (6,804-kg)  threshold  level  for 
the  endorsement.  If  the  landings  in  the 
combined  state  and  Federal  databases 
do  not  meet  the  15,000-lb  (6.804-kg) 
threshold  for  any  of  the  qualifying  years, 
the  landings  in  each  of  the  qualifying 
years,  as  shown  in  those  databases,  will 
be  included.  Each  notification  will 
include  an  application  for  such 
endorsement.  Addresses  for 
notifications  will  be  based  on  the  RA's 
permit  records.  Each  owner  of  a  vessel 
that  had  a  permit  for  South  Atlantic 
rock  shrimp  on  or  before  December  31, 
2000,  and  each  owner  of  a  currently 
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permitted  vessel,  who  does  not  receive 
notification  by  the  date  that  is  75  days 
after  the  final  rule  to  implement  this 
section  is  published  must  advise  the  RA 
of  non-receipt  within  15  days  thereafter. 

(2)  Applications,  (i)  An  owner  of  a 
vessel  who  desires  a  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  must  submit  an  application  for 
such  endorsement  postmarked  or  hand- 
delivered  not  later  than  120  days  after 
the  final  rule  containing  this  measure  is 
published.  Failure  to  apply  in  a  timely 
manner  will  preclude  issuance  of  an 
endorsement  even  if  the  vessel  owner 
meets  the  eligibility  criteria  for  the 
endorsement. 

(ii)  An  applicant  who  agrees  with  the 
RA's  initial  determination  of  eligibility 
does  not  need  to  provide  documentation 
of  eligibility  with  his/her  application. 

(iii)  An  applicant  who  disagrees  with 
the  RA's  initial  determination  of 
eligibility  must  provide  documentation 
of  eligibility  with  his/her  application. 
Such  documentation  must  include  the 
name  and  official  number  of  the  vessel 
permitted  for  South  Atlantic  rock 
shrimp  and  the  dates,  quantities,  trip 
tickets,  and  purchasing  dealers  for 
specific  landings  claimed  for  the  vessel. 
In  addition,  if  an  owner's  application  for 
a  limited  access  endorsement  is  based 
on  qualifying  landings  that  were 
transferred  to  him/her  through  a  written 
agreement,  as  discussed  in  paragraph 
{c)(2)(iii)  of  this  section,  the  application 
must  be  accompanied  by  a  copy  of  that 
agreement  and  a  statement  of  the  cost 
associated  with  obtaining  the  catch 
history.  Docmnentation  and  other 
information  submitted  on  or  with  an 
application  are  subject  to  verification  by 
comparison  with  state  or  Federal 
records  and  information.  If  such 
documentation  and  information  cannot 
be  verified  from  state  or  Federal  records 
and  information,  the  documentation  and 
other  information  will  be  rejected. 
Submission  of  false  documentation  or 
information  may  disqualify  an  owner 
from  obtaining  an  initial  limited  access 
endorsement  for  South  Atlantic  rock 
shrimp  and  is  a  violation  of  the 
regulations  in  this  part. 

(iv)  If  an  application  that  is 
postmarked  or  hand  delivered  in  a 
timely  manner  is  incomplete,  the  RA 
will  notify  the  applicant  of  the 
deficiency.  If  the  applicant  fails  to 
correct  the  deficiency  within  20  days  of 
the  date  of  the  RA's  notification,  the 
application  will  be  considered 
abandoned. 

(3)  Issuance.  If  a  complete  application 
is  submitted  in  a  timely  manner  and  the 
eligibility  requirements  specified  in 
paragraph  (b)  of  this  section  are  met,  the 
RA  will  take  action  as  follows: 


(i)  If  a  qualified  applicant  owns  a 
vessel  that  has  a  valid  permit  for  South 
Atlantic  rock  shrimp,  the  RA  will  issue 
an  initial  limited  access  endorsement 
for  South  Atlantic  rock  shrimp  and  mail 
it  to  the  vessel  owner  prior  to  the  date 
that  such  endorsement  is  required  in  the 
fishery. 

(ii)  If  a  qualified  applicant  does  not 
currently  own  a  vessel,  the  RA  will 
inform  him/her  of  qualification,  but  no 
endorsement  will  be  issued.  Such 
qualified  applicant  must  apply  for  a 
permit  and  endorsement  for  a  vessel 
that  he/she  owns,  or  transfer  the  rights 
to  the  endorsement  to  an  owner  of  a 
vessel,  prior  to  the  date  that  is  2  years 
after  such  endorsement  is  required  in 
the  fishery.  After  that  date,  the  rights  to 
an  initial  limited  access  endorsement 
for  South  Atlantic  rock  shrimp  that  were 
based  on  the  qualification  will  expire.  A 
qualified  applicant  who  desires  to 
transfer  the  rights  to  an  initial 
endorsement  to  the  owner  of  a  vessel 
must  submit  an  application  requesting 
such  transfer  to  the  RA.  Such  transfer  of 
rights  will  include  transfer  of  credit  for 
the  vessel's  entire  record  of  landings  of 
rock  shrimp  from  the  South  Atlantic 
during  the  time  of  the  qualified  * 

applicant's  ownership. 

W  Reconsideration,  (i)  If  the 
eligibility  requirements  specified  in 
paragraph  (b)  of  this  section  are  not  met, 
the  RA  will  notify  the  applicant,  in 
writing,  not  later  than  30  days  prior  to 
the  date  that  a  limited  access 
endorsement  is  required  in  the  fishery. 
The  notification  will  include  the  reason 
for  the  determination  that  the  eligibility 
requirements  were  not  met.  An 
applicant  may  request  reconsideration 
of  the  RA's  determination  regarding 
initial  endorsement  eligibility  by 
submitting  a  written  request  for 
reconsideration  to  the  RA.  Such  request 
must  be  postmarked  or  hand-delivered 
not  later  than  240  days  after  the  final 
rule  containing  this  measure  is 
published  and  must  provide  additional 
written  documentation  supporting 
eligibility  for  the  endorsement. 

(ii)  Upon  receipt  of  a  request  for 
reconsideration,  the  RA  will  forward  the 
initial  application,  the  RA's  response  to 
that  application,  the  request  for 
reconsideration,  and  pertinent  records 
to  an  Application  Oversight  Board 
consisting  of  state  directors  (or  their 
designees)  fi^om  each  state  in  the 
Council's  area  of  jurisdiction.  Upon 
request,  a  vessel  owner  may  make  a 
personal  appearance  before  the 
Application  Oversight  Board. 

(iii)  If  reconsideration  by  the    . 
Application  Oversight  Board  is 
requested,  such  request  constitutes  the 
applicant's  written  authorization  under 


section  402(b)(1)(F)  of  the  Magnuson- 
Stevens  Act  for  the  RA  to  make 
available  to  the  members  of  the 
Application  Oversight  Board  such 
confidential  catch  and  other  records  as 
are  pertinent  to  the  matter  under 
reconsideration. 

(iv)  The  Application  Oversight  Board 
may  only  deliberate  whether  the 
eligibility  criteria  specified  in  paragraph 
(b)  of  this  section  were  applied  correctly 
in  the  applicant's  case,  based  solely  on 
the  available  record,  including 
documentation  submitted  by  the 
applicant.  The  Application  Oversight 
Board  may  not  consider  whether  an 
applicant  should  have  been  eligible  for 
a  vessel  permit  because  of  hardship  or 
other  factors.  The  Application  Oversight 
Board  members  will  provide  individual 
recommendations  for  each  application 
for  reconsideration  to  the  RA. 

(v)  The  RA  will  make  a  final  decision 
based  on  the  eligibility  criteria  specified 
in  paragraph  (b)  of  this  section  and  the 
available  record,  including 
documentation  submitted  by  the 
applicant,  and  the  recommendations 
and  comments  from  members  of  the 
Application  Oversight  Board.  The  RA 
may  not  consider  whether  an  applicant 
should  have  been  eligible  for  a  vessel 
permit  because  of  hardship  or  other 
factors.  The  RA  will  notify  the  applicant 
of  the  decision  and  the  reason  for  it,  in 
writing,  within  15  days  of  receiving  the 
recommendations  fi-om  the  Application  , 
Oversight  Board  members.  The  RA's 
decision  will  constitute  the  final 
administrative  action  by  NMFS. 

(e)  Transfer  of  an  endorsement.  A 
limited  access  endorsement  for  South 
Atlantic  rock  shrimp  is  valid  only  for 
the  vessel  and  owner  named  on  the 
permit/endorsement.  To  ch^ge  either 
the  vessel  or  the  owner,  an  application 
for  transfer  must  be  submitted  to  the 
RA.  An  owner  of  a  vessel  with  an 
endorsement  may  request  that  the  RA 
transfer  the  endorsement  to  another 
vessel  owned  ^jy  the  same  entity,  to  the 
same  vessel  owned  by  another  entity,  or 
to  another  vessel  with  another  owner.  A 
transfer  of  an  endorsement  under  this 
paragraph  will  include  the  transfer  of 
the  vessel's  entire  catch  history  of  South 
Atlantic  rock  shrimp  to  a  new  owner;  no 
partial  transfers  are  allowed. 

(f)  Renewal.  The  RA  will  not  reissue 
a  limited  access  endorsement  for  South 
Atlantic  rock  shrimp  if  the  endorsement 
is  revoked  or  if  the  RA  does  not  receive 
a  complete  application  for  renewal  of 
the  endorsement  within  1  year  after  the 
endorsement's  expiration  date. 

(g)  Non-tenewal  of  inactive 
endorsements.  In  addition  to  the 
sanctions  and  denials  specified  in 
§  622.4(j)(l),  a  limited  access 
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endorsement  for  South  Atlantic  rock 
shrimp  that  is  inactive  for  a  period  of  4 
consecutive  calendar  years  will  not  be 
renewed.  For  the  purpose  of  this 
paragraph,  "inactive"  means  that  the 
vessel  with  the  endorsement  has  not 
landed  at  least  15,000  lb  (6,804  kg)  of 
rock  shrimp  from  the  South  Atlantic 
EEZ  in  a  cdendar  year. 

(h)  Reissuance  of  non-renewed    , 
permits.  A  permit  that  is  not  renewed 
under  paragraph  (g)  of  this  section  will 
be  made  available  to  a  vessel  owner 
randomly  selected  bom  a  list  of  owners 
who  had  documented  landings  of  rock 
shrimp  from  the  South  Atlantic  EEZ 
prior  to  1996  but  who  did  not  qualify  for 
an  initial  limited  access  endorsement. 
To  be  placed  on  the  list,  an  owner  must 
submit  a  written  request  to  the  RA 
postmarked  or  hand-delivered  not  later 
than  1  year  after  the  final  rule 
containing  this  measure  is  published. 
The  vmtten  request  must  contain 
docmnentation  of  each  specific  landing 
claimed,  i.e.,  date,  quantity  of  rock 
shrimp,  name  and  official  number  of  the 
harvesting  vessel,  ownership  of  the 
vessel  at  the  time  of  landing,  and  name 
and  address  of  the  purchasing  dealer. 
Claimed  landings  that  are  not  verified 
by  comparison  with  state  trip  ticket  or 
dealer  records  will  not  be  recognized. 

6.  In  §  622.41,  the  heading  of 
paragraph  (g))  is  revised  and  paragraph 
(j)  is  added  to  read  as  follows: 

§  622.41    Species  specific  ilmitations. 


(g)  Penaeid  shrimp  in  the  South 
Atlantic  *  *  * 


(j)  Rock  shrimp  in  the  South  Atlantic 
off  Georgia  and  Florida.  The  minimum 
mesh  size  for  the  cod  end  of  a  rock 
shrimp  trawl  net  in  the  South  Atlantic 
EEZ  off  Georgia  and  Florida  is  1  7/8 
inches  (4.8  cm),  stretched  mesh.  This 
minimum  mesh  size  is  required  in  at 
least  the  last  40  meshes  forward  of  the 
cod  end  drawstring  (tie-off  rings),  and 
smaller-mesh  bag  liners  are  not  allowed. 
A  vessel  that  has  a  trawl  net  on  board 
that  does  not  meet  these  requirements 
may  not  possess  a  rock  shrimp  in  or 
from  the  South  Atlantic  EEZ  off  Georgia 
and  Florida. 

[PR  Doc.  02-22544  Filed  9-3-02;  8:45  am) 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  082602B] 

New  England  Fishery  Management 
Council;  Public  Hearings 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Public  hearings;  request  for 

comments. 

SUMMARY:  The  New  England  Fishery 
Management  Council  (Council)  will 
hold  a  series  of  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  the  Skate  Fishery  Management  Plan 
(FMP). 

DATES:  Written  comments  on  the 
proposals  will  be  accepted  through 
October  15,  2002.  The  public  hearings 
will  begin  on  September  16,  2002,  and 
end  on  October  1,  2002.  See  Public 
Hearings  for  specific  hearing  dates. 
ADDRESSES:  To  obtain  copies  of  the 
public  hearing  dociunent  or  to  submit 
comments,  contact  Paul  J.  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  50  Water 
Street,  Mill  2,  Newburyport,  MA  01950. 
When  submitting  comments,  identify 
correspondence  as  "Comments  on  Draft 
Skate  FMP."  Hearings  will  betield  in 
Massachusetts,  New  Hampshire,  Rhode 
Island,  and  Delaware.  Requests  for 
special  accommodations  should  be 
addressed  to  the  New  England  Fishery 
Management  Council,  50  Water  Street, 
Mill  2,  Newbmyport,MA  01950; 
telephone:  (978)  465-0492.  For  specific 
locations,  see  Public  Hearings. 
FOR  FURTHER  INFORMATION  CONTACT:  Paul 
J.  Howard,  (978)  465-0492. 
SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  take  action  to 
implement  a  management  program  for 
the  Northeast  Region's  skate  complex 
and  its  associated  fisheries  and  to 
address  the  requirements  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act,  as 
amended  by  the  Sustainable  Fisheries 
Act  of  1996.  The  Council  will  consider 
comments  from  fishermen,  interested 
parties,  and  the  general  public  on  the 
proposals  and  alternatives  described  in 
the  public  hearing  document  for.the 
Skate  FMP.  Once  it  has  considered 
public  comments,  the  Council  will 
approve  final  management  measures 
and  prepare  a  submission  package  for 
NMFS.  There  will  be  an  additional 


opportunity  for  public  comment  when 
the  Notice  of  Availability  and  the 
proposed  rule  for  the  Skate  FMP  are 
published  in  the  Federal  Register. 

Major  elements  of  the  proposals  in 
this  public  hearing  document  include; 
(1)  a  Federal  permit  program  for  skate 
fishery  participants:  (2)  modifications  to 
reporting  requirements  for  all  federally- 
permitted  vessels  and  dealers  that  allow 
for  the  collection  of  skate-specific 
fishery  information:  (3)  identification  of 
the  fishing  year  and  management  unit 
for  the  skate  complex;  (4)  requirement 
for  a  letter  of  authorization  for  vessel-to- 
vessel  sales  of  skates  for  bait;  (5) 
specification  of  rebuilding  programs  for 
overfished  skate  species;  (6)  selection  of 
overfishing  definitions  for  each  species 
of  skates;  (7)  designation  of  essential 
fish  habitat  (EFH)  for  each  life  history 
stage  of  the  skate  species;  (8) 
prohibitions  on  the  possession,  landing, 
and/or  sale  of  barndoor,  thorny,  and 
smooth  skates;  (9)  development  of  a 
monitoring  and  adjustment  mechanism 
for  this  plan  including  a  framework 
adjustment  process;  (10)  skate 
possession  limits  for  the  wing  fishery; 
and  (11)  identification  of  management 
measures  in  other  fisheries  that  benefit 
skates.  The  Council  will  consider  all 
comments  received  on  these  proposals 
until  the  end  of  the  comment  period  on 
October  15,  2002. 

Public  Hearings 

The  dates,  times,  locations,  and 
telephone  numbers  of  the  public 
hearings  are  as  follows; 

Monday,  September  16.  2002  at  6 
p.m.-Whaling  Museum,  18  Johnny  Cake 
Hill,  New  Bedford,  MA  02740; 
telephone:  (508)  997-0046: 

Tuesday,  September  17,  2002  at  6 
p.m.-Narragansett  Town  Hall,  5th 
Avenue,  Narragansett,  RI;  telephone; 
(401)  789-1044; 

Friday,  September  20.  2002  at  10 
a.m.-Provincetown  Town  Hall,  260 
Commercial  Street,  Provincetown,  MA 
02657;  telephone;  (508)  487-7013; 

Monday,  September  23,  2002.  at  6 
p.m.-Sheraton  Portsmouth,  250  Market 
Street.  Portsmouth.  NH  03801; 
telephone:  (603)  431-2300;  and 

Tuesday,  October  1.  2002  at  7  p.m- 
Holiday  Inn  Select,  630  Naamans  Road. 
Wilmington,  DE  19703:  telephone:  (302) 
791-4603. 

Special  Accommodations 

These  hearings  are  accessible  to 
people  with  physical  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary'  aids 
should  be  directed  to  Paul  J.  Howard 
(see  ADDRESSES)  at  least  5  days  prior  to 
the  meeting  dates. 
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Authority:  16  U.S.C.  1801  et.  seq. 
Dated:  August  29.  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable  fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22522  Filed  8-2&-02;  4:09  p.m.l 
8ILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  docunrients  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

[PY-OO-004] 

Voluntary  Grade  Standards  for  Rabbits 
and  U.S.  Grade  C-Quality  Poultry 

agency:  Agriculttiral  Marketing  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  The  Agricultural  Marketing 
Service  (AMS)  is  changing  the  voluntary 
United  States  Grade  Standards  for 
Rabbits.  Specifically,  the  changes  will 
add  stewer  rabbits  to  the  roaster  and 
mature  rabbit  class;  update  and  clarify 
the  tolerances  for  conformation, 
fleshing,  disjointed  and  broken  bones, 
and  freezing;  and  provide  new 
tolerances  for  cuts  and  tears  and 
discolorations.  The  standards  are  being 
updated  to  provide  more  specific  grade 
factors  for  increasing  accuracy  of  grade 
determination.  Additionally,  AMS  is 
updating  the  volimtary  United  States 
Grade  Standards  for  Grade  C-quality 
ready-to-cook  poultry  for  consistency 
with  existing  U.S.  Grade  A  and  B 
standards. 

EFFECTIVE  DATE:  September  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Contact  Rex  A.  Barnes  at  (202)  720-^ 
3271. 

SUPPLEMENTARY  INFORMATION:  Poultry 
grading  is  a  voluntary  program  provided 
imder  the  Agricultural  Marketing  Act  of 
1946,  as  amended,  7  U.S.C.  1621  et  seq., 
and  is  offered  on  a  fee-for-service  basis. 
Section  203(c)  of  the  Agricultural 
Marketing  Act  of  1946,  as  amended, 
directs  alid  authorizes  the  Secretary  of 
Agriculture  "to  develop  and  improve 
standards  of  quality,  condition,  grade, 
and  packaging  and  recommend  and 
demonstrate  such  standards  in  order  to 
encourage  uniformity  and  consistency 
in  commercial  practices  *  *  *."  AMS  is 
committed  to  carrying  out  this  authority 


in  a  manner  that  facilitates  the 
marketing  of  jagricultural  commodities. 
On  December  4,  1995,  the  Voluntary 
United  States  Grade  Standards  for 
Rabbits  and  Poultry  were  removed  from 
the  Code  of  Federal  Regulations  (CFR) 
as  part  of  the  National  Performance 
Review  program.  AMS  continues  to 
administer  the  voluntary  standards, 
maintaining  their  existing  numbering 
system,  and  copies  of  the  official 
standards  are  available  upon  request. 

Baclcground  and  Comments 

The  U.S.  Grade  Standards  for  Rabbits 
have  not  been  revised  since  developed 
on  July  15, 1979.  Since  that  time,  rabbit 
producers  and  processors  have 
requested  that  AMS  clarify  the  rabbit 
standards  by  developing  detailed  defect 
tolerances  for  cuts  and  tears, 
discolorations,  and  freezing  defects  to 
reflect  developing  processing 
technology. 

Additionally,  the  U.S.  Grade 
Standards  for  Rabbits  and  Poultry  were 
last  revised  on  April  29, 1998.  AMS  is 
updating  the  current  requirements  for 
U.S.  Grade  C-quality  ready-to-cook 
poultry  to  be  consistent  with 
requirements  for  Grades  A-  and  B- 
quality  poultry  to  facilitate  application 
of  the  grades  by  the  Agency  and  the 
industry. 

On  August  16,  2001,  a  Notice 
announcing  the  proposed  changes  was 
published  in  the  Federal  Register  (66 
FR  42988).  No  comments  were  received 
during  the  60-day  comment  period. 

The  Agency  expects  the  changes  to 
assist  in  the  marketing  of  graded  rabbit 
and  poultry  products,  and  is,  therefore, 
revising  the  subject  standards  as 
proposed.  Copies  of  the  revised  United 
States  Grade  Standards  for  Poultry  and 
Rabbits  are  available  at 
www.ams.usda.gov/poultry/standards, 
or  write  to  David  flowden,  Jr.,  Chief, 
Standardization  Branch,  Poultry 
Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW,  STOP  0259, 
Washington,  DC,  20250-0259;  fax  (202) 
690-0941;  or  phone  (202)  720-3506. 
Th6  changes  are  summarized  as  follows: 

Stewer  Rabbits 

AMS  is  adding  stewer  rabbits  to  the 
class  of  roaster  and  mature  rabbits  and 
decreasing  the  age  requirement  for  these 
rabbits  to  6  months  of  age.  This  change 
is  consistent  with  actual  rabbit  grower 
and  breeding  terminology. 


Grades  A-,  B-,  and  C-quality  Rabbits 

(1)  Information  provided  for 
conformation  and  fleshing  has  been 
updated.  Current  grade  criteria  describe 
hip  and  back  characterizations  that  are   > 
not  applicable  to  meat-yielding  rabbit 
breeds  today. 

(2)  Disjointed  and  broken  bone 
criteria  is  updated  to  reflect  processing 
techniques,  including  the  presence  of 
broken  bones  due  to  the  removal  of  head 
and  feet.  Descriptions  are  added  to 
indicate  points  at  which  a  bone  may  be 
broken  in  relation  to  the  presence  of 
meat  tissue. 

(3)  The  term  "pockmarks"  has  been 
removed  from  the  freezing  defects 
section  and  replaced  with  "drying  out  of 
the  outer  layer  of  flesh."  AMS  has  found 
that  the  pockmarks  traditionally  found 
on  skin-on  poultry  are  not  applicable  to 
rabbits.  The  drying  out  of  the  outer  layer 
of  flesh  (freezer  burn)  is  a  more 
descriptive  explanation  for  freezing 
defects  that  occur  on  rabbit  products 
during  frozen  storage. 

(4)  New  tolerances  are  established  for 
cuts  and  tears.  Current  standards  do  not 
provide  for  hand  and  mechanical  cuts 
needed  to  start  the  hide  or  pelt  removal 
process.  Processors  have  said  that  since 
the  hide  or  pelt  must  be  removed  from 
all  rabbits,  a  provision  for  the  normal 
processing  cuts  is  needed.  AMS  agrees 
and  worked  with  the  industry  to 
develop  a  tolerance  for  the  cuts  and 
tears  to  reflect  industry-processing 
techniques. 

(5)  New  discoloration  tolerances 
include  definitions  to  indicate  whether 
slight,  lightly  shaded,  or  moderately 
shaded  discolorations,  blood  clots,  or 
incomplete  bleeding  will  be  allowed  for 
each  U.S.  grade.  Current  standards  do 
not  indicate  the  dimensions  for 
discolorations  making  the  grade 
establishment  of  rabbit  carcasses  and 
parts  more  difficult. 

U.S.  Grade  C-quality  Standards  for 
Poultry 

AMS  is  clearly  defining  current  U.S. 
Grade  C-quality  requirements  in  the 
same  format  that  is  used  for  Grades  A- 
and  B-quality  poultry.  Subject  headings, 
text,  and  tables  are  added  for  poultry 
conformation,  fleshing,  fat  covering, 
defeathering,  exposed  flesh, 
discolorations,  trimming,  and  freezing 
defects. 

The  current  C-quality  requirements 
have  been  utilized  by  AMS  grading  staff 
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for  many  years,  and  are  already  defined 
and  printed  in  the  Grade  C-quality 
standard  table  and  the  Poultry  Graders 
Handbook.  No  new  requirements  are 
imposed  on  industry  with  this  format 
change. 

Other  miscellaneous  changes  are 
being  made  to  remove  obsolete  material, 
clarify,  and  simplify  the  standards. 

Authority:  7  U.S.C.  1621. 

Dated:  August  27.  2002. 
AJ.  Yates, 

Administrator.  Agricultural  Marketing 
Ser^'ice. 

[FR  Doc.  02-22521  Filed  9-3-02:  8:4.5  am] 
BILUNG  CODE  3410-02-P 

DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Notice  of  Request  for  an  Approval  of 
a  New  information  Collection 

agency:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

summary:  The  Commodity  Credit 
Corporation  (CCC)  is  seeking  approval 
from  the  Office  of  Management  and 
Budget  (OMB)  to  obtain  information 
regarding  transportation  brokerage 
services  needed  to  meet  domestic  and 
export  food  assistance  program  needs. 

This  information  collection  will  allow 
CCC  to  determine  the  availability  of 
brokers  to  meet  CCC's  transportation 
needsT  This  agreement  supplements  the 
Standard  Rules  Tender  (SRT)  Governing 
Motor  Carrier  Transportation,  and/or 
Standard  Operating  Agreement  (SOA) 
Governing  Intermodal  Transportation 
which  are  currently  approved. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  4,  2002 
to  be  assured  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Borchert,  Chief,  Planning  and  Analysis 
Division,  Kansas  City  Commodity 
Office,  6501  Beacon  Drive,  Kansas  City. 
Missouri  64133-4676,  telephone  (816) 
926-6509.  fax  (816)  926-1648;  e-mail 
gmborchert@kcc.fsa.gov. 

SUPPLEMENTARY  INFORMATION:  Title: 
Brokerage  Agreement  for  the 
Transportation  of  USDA  Commodities. 

OMB  Control  Number:  0560-New. 

Type  of  Request:  Regular  submission 
for  a  new  collection. 

Abstract:  CCC.  through  the  Kansas 
City  Commodity  Office  (KCCO).  solicits 
bids  from  brokers  for  the  purpose  of 
providing  transportation  brokerage 
services  of  agricultural  commodities. 
Only  approved  Intermodal  Marketing 


Companies  (IMC)  will  be  authorized  to 
provide  rail  trailer-on-flatcar/container- 
on-flatcar  (TOFC/COFC)  service,  that 
CCC  hires,  to  provide  program 
transportation  needs.  Only  approved 
Motor  Carriers  will  be  authorized  to 
provide  over  the  road  trucking  service, 
that  CCC  hires,  to  meet  domestic  and 
export  program  needs.  Intermodal 
Marketing  Companies  and  Motor 
Carriers  that  choose  to  broker  loads  with 
the  KCCO/Export  Operations  Division 
(EOD)  are  required  to  complete  and 
submit  the  Brokerage  Agreement  for  the 
Transportation  of  USDA  Commodities 
form.  This  form  is  filled  out  one  time 
only.  EOD  is  collecting  information  to 
determine  the  brokers  that  are  available 
to  meet  CCC  requirements  for  hauling 
agricultural  products  for  CCC. 

Estimate  of  Burden:  Public  reporting 
burden  for  collecting  information  under 
this  notice  is  estimated  to  average  1 
hour  per  response,  including  the  time 
for  reviewing  instructions,  searching 
existing  data  sources,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewing  the  collection 
of  information. 

Respondents:  Brokers. 

Respondents:  113. 

Estimated  Number  of  Annual 
Responses  per  Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  113  hours. 

Proposed  topics  for  comment  include: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  burden  including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  collected;  or 
(d)  ways  to  minimize  the  burden  of  the 
collection  of  the  information  on  those 
who.  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
Comments  regarding  this  information 
collection  requirement  may  be  directed 
to  the  Office  of  Information  and 
Regulatory  Affairs  of  OMB,  Attention: 
Desk  Officer  for  USDA,  Washington,  DC 
20503.  and  to  Greg  Borchert,  Chief, 
Planning  and  Analysis  Division,  Kansas 
City  Commodity  Office,  6501  Beacon 
Drive.  Kansas  City,  Missouri  64133- 
4676,  telephone  (816)  926-6509,  fax 
(816)  926-1648.  All  comments  will 
become  a  matter  of  public  record. 


Signed  at  Washington,  DC,  on  August  23, 
2002. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 

[FR  Doc.  02-22520  Filed  9-3-02;  8:45  am] 
HLUWi  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Del  Norte  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  The  Del  Norte  County 
Resource  Advisory  Committee  (RAC) 
will  meet  on  October  1,  2002  in 
Crescent  City,  California.  The  purpose 
of  the  meeting  is  to  discuss  the  selection 
of  Title  II  projects  under  Public  Law 
106-393,  H.R.  2389,  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000,  also  called 
the  "Payments  to  States"  Act. 

DATES:  The  meeting  will  be  held  on 
October  1,  2002  from  6  to  8:30  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Elk  Valley  Raircheria  Community 
Center,  2298  Norris  Avenue.  Crescent 
City,  California. 

FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Chapman,  Committee 
Coordinator,  USDA,  Six  Rivers  National 
Forest,  1330  Bayshore  Way,  Eureka,  CA 
95501.  Phone:  (707)  441-3549.  e-mail: 
lchapman@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  a  discussion  of 
the  strategy  for  requesting  and  selecting 
Title  II  projects  using  2002  and  2003 
funds.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  August  27.  2002. 
S.E.  'Lou'  Woltering, 
Forest  Supervisor. 

[FR  Doc.  02-22462  Filed  9-3-02;  8:45  am] 
BILLING  CODE  3410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Trinity  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA  Forest 

Service. 

ACTION:  Notice  of  Meeting. 
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SUMMARY:  The  Trinity  County  Resource 
Advisory  Committee  (RAC)  will  meet  on 
September  23,  2002  in  Weaverville, 
California.  The  purpose  of  the  meeting 
is  to  discuss  the  selection  of  Title  II 
projects  imder  Public  Law  106-393, 
H.R.  2389,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000,  also  called  the  "Payments  to 
States"  Act. 

DATES:  The  meeting  will  be  held  on 
September  23,  2002  from  6:30  to  8:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Trinity  County  Office  of  Education, 
201  Memorial  Drive,  Weaverville, 
California. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joyce  Andersen,  Designated  Federal 
Official,  USDA,  Shasta  Trinity  National 
Forests,  P.O.  Box  1190,  Weaverville,  CA 
96093,  Phone:  (530)  623-1709.  e-mail: 
jandersen@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  focus  on  selecting  fuels 
and  roads/restoration  projects  for  Title  II 
funding.  The  meeting  is  open  to  the 
public.  Public  input  opportunity  will  be 
provided  and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time. 

Dated:  August  27,  2002. 
S.E.  "Lou"  Woltering, 
Forest  Supervisor. 

[FR  Doc.  02-22463  Filed  9-3-02;  8:45  am) 
BILUNG  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Bureau  of  Economic  Analysis  Advisory 
Committee 

AGENCY:  Bureau  of  Economic  Analysis. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Public  Law 
92-463,  as  amended  by  Public  Law  94- 
409,  Public  Law  96-523,  and  Public 
Law  97-375),  we  are  giving  notice  of  a 
meeting  of  the  Bureau  of  Economic 
Analysis  Advisory  Committee.  The 
meeting's  agenda  is  as  follows:  1.  The 
National  Income  and  Product  Accounts 
(NIPA)  annual  revision,  2.  The 
upcoming  NIPA  comprehensive 
revision,  and  3.  Discussion  of  topics  for 
future  agendas. 

DATES:  On  Friday,  November  15,  2002, 
the  meeting  will  begin  at  9  a.m.  and 
adjourn  at  approximately  4  p.m. 
ADDRESSES:  The  meeting  will  take  place 
at  BE  A,  2nd  floor.  Conference  Room 


A&B,  1441  L  Street  NW.,  Washington, 
DC  20230. 

FOR  FURTHER  INFORMATION  CONTACT:  J. 
Steven  Landefeld,  Director,  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
telephone:  202-606-9600. 
Public  Participation:  This  meeting  is 
open  to  the  public.  Because  of  security 
procedures,  anyone  plaiming  to  attend 
the  meeting  must  contact  Verna 
Leamard  of  BEA  at  202-606-9690  in 
advance.  The  meeting  is  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Vema  Leamard  at 
202-606-9690. 

SUPPLEMENTARY  INFORMATION:  The 
Committee  was  established  on 
Se^ember  2,  1999,  to  advise  the  Bureau 
of  Economic  Analysis  (BEA)  on  matters 
related  to  the  development  and 
improvement  of  BEA's  national, 
regional,  and  international  economic 
accounts.  This  will  be  the  Committee's 
sixth  meeting. 

Dated:  August  26.  2002. 
Rosemary  D.  Marcuss, 

Deputy  Director,  Bureau  of  Economic 

Analysis. 

[FRDoc.  02-22513  Filed  9-3-02;  8:45  am) 

BILUNG  CODE  3510-06-l> 


DEPARTMENT  OF  COMMERCE 

Economics  and  Statistics 
Administration 

Decennial  Census  Advisory  Committee 

AGENCY:  Economics  and  Statistics 

Administration,  Department  of 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Title  5,  United 
States  Code,  Appendix  2,  Section 
10(a)(b),  the  Bureau  of  the  Census 
(Census  Bureau)  is  giving  notice  of  a 
meeting  of  the  Decennial  Census 
Advisory  Committee.  The  Committee 
will  address  issues  related  to  the  2010 
reengineered  decennial  census, 
including  the  American  Community 
Survey  and  other  related  decennial 
programs.  Last  minute  changes  to  the 
schedule  are  possible,  which  could 
prevent  advance  notification. 
DATES:  September  30-October  1,  2002. 
On  September  30,  the  meeting  will 
begin  at  approximately  8:30  a.m.  and 
end  at  approximately  5  p.m.  On  October 
1 ,  the  meeting  will  begin  at 
approximately  8:30  a.m.  and  end  at 
approximately  12:15  p.m. 


ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Alexandria  Mark  Center, 
5000  Seminary  Road,  Alexandria, 
Virginia  22311. 

FOR  FURTHER  INFORMATION  CONTACT:  Jeri 
Green,  Committee  Liaison  Officer. 
Department  of  Commerce.  U.S.  Census 
Bureau,  Room  3627,  Federal  Office 
Building  3,  Washington,  DC  20233. 
telephone  301-763-2070.  TTY  301- 
457-2540. 

SUPPLEMENTARY  INFORMATION:  The 
Deceimial  Census  Advisor\'  Committee 
is  composed  of  a  Chair,  Vice-Chair,  and 
up  to  40  member  organizations,  all 
appointed  by  the  Secretary'  of 
Commerce.  The  Committee  considers 
the  goals  of  the  decennial  census  and 
users'  needs  for  information  provided 
by  the  decennial  census.  The  Committee 
provides  an  outside-user  perspective 
about  how  research  and  design  plans  for 
the  2010  reengineered  decennial  census 
and  the  development  of  the  American 
Community  Survey  and  other  related 
programs  will  realize  those  goals  and 
satisfy  those  needs.  The  members  of  the 
Advisory  Committee  will  draw  on  their 
experience  with  Census  2000  planning 
and  operational  processes,  results  of 
research  studies,  test  censuses,  and 
results  of  the  Census  2000  evaluation 
program  to  provide  input  on  the  design 
and  related  operations  of  the  2010 
reengineered  decennial  census,  the 
American  Community  Survey,  and  other 
related  programs. 

A  brief  period  will  be  set  aside  at  the 
meeting  for  public  comment.  However, 
individuals  with  extensive  statements 
for  the  record  must  submit  them  in 
writing  to  the  Census  Bureau  Committee 
Liaison  Officer  named  above  at  least 
three  working  days  prior  to  the  meeting. 
Seating  is  available  to  the  public  on  a 
first-come,  first-served  basis. 

The  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  the 
Census  Bureau  Committee  Liaison 
Officer. 

Dated:  August  28.  2002. 
Kathleen  B.  Cooper,' 

Under  Secretary  for  Economic  Affairs. 
Economics  and  Statistics  Administration. 
IFR  Doc.  02-22514  Filed  9-3-02:  8:45  am| 

BILUNG  CODE  3S10-07-M 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Export  Administration 

Action  Affecting  Export  Priviieges; 
Tetrabai  Corporation,  inc.,  and  ihsan 
Medhat  "Sammy"  Eiashi,  aiso  Icnown 
as  i.  Ash,  IHaydee  Herrera  and  Abdulah 
Al  Nasser  and  doing  business  as 
Kayaii  Corp.;  Maysoon  Ai  iCayaii, 
Mynet.Net  Corp.;  Renewai  of  Order  of 
Temporarily  Denying  Export  Priviieges 

In  the  matter  of:  Tetrabai  Corporation.  Inc.. 
605  Trail  Lake  Drive.  Richardson.  Texas 
7,=)081.  and  Ihsan  Medhat  ■'Sammy"  Eiashi. 
also  known  as:  I.  Ash.  Haydee  Herrera.  and 
Abdulah  Al  Na.sser,  and  doing  business  as 
Kavali  Corp..  605  Trail  Lake  Drive. 
Richardson.  Texas  75081:  Respondents. 
Maysoon  Al  Kayaii.  605  Trail  Lake  Drive. 
Richardson.  Texas  75081:  Mynet.Net  Corp.. 
605  Trail  Lake  Drive.  Richardson.  Texas 
75DB1;  Related  persons. 

Through  the  Office  of  Export 
Enforcement  ("OEE"),  the  Bureau  of 
Industry  and  Security  ("BIS").  United 
States  Department  of  Commerce,  has 
asked  me  to  renew  in  part  the  order 
pursuant  to  section  766.24  of  the  Export 
Administration  Regulations  (currently 
codified  at  15  CFR  parts  730-774 
(2002))  ("EAR"  or  "Regulations"),' 
temporarily  denying  all  United  States 
export  privileges  to  Infocom 
Corporation,  Inc.,  Tetrabai  Corporation, 
Inc.  ("Tetrabai"),  and  Ihsan  Medhat 
"Sammy"  Eiashi  ("Ihsan  Eiashi")  that 
was  issued  on  September  6,  2001,  and 
renewed  and  modified  on  March  4, 
2002.  BIS  has  asked  that  I  continue  the 
order  as  to  Tetrabai  and  Ihsan  Eiashi 
and  continue  to  name  Maysoon  Al 
Kayaii  and  Mynet.Net  Corp  as  related 
persons. - 

In  its  request  BIS  states  that,  based 
upon  the  evidence  previously  adduced 
and  events  occurring  since  the  March  4 
renewal  of  the  order.  BIS  believes  that 
Tetrabai  and  Ihsan  Eiashi  have  violated 
the  Regulations  by  shipping  and 
attempting  to  ship  goods  to  Libya  and 
Syria  without  obtaining  the  necessarv' 
authorizations  from  BIS,  and  further 


'  The  Ri-siiliili(]iis  wore  issund  pursuant  tii  thf 
Export  .^dminislrntion  .^(  t  t)f  l')7'l  (■.Xct'l.  'lO 
t'.S.C.  app.  24(11-2420  (l'l!t4  Xi  Supp   IV  IWm).  ,is 
ri-authorizi'tl  by  Act  of  .NnvfiiitxT  i;).  2000.  t'uli.  1.. 
,\i).  lOb-SOK.  114  St.it    2:t(i<).  Tllf  .\(  t  l;ipM><l  oil 
.^ugu.st  20.  2001,  I'lirsu.irit  to  tlif  lntiTii,iti(iri,il 
Emerouncy  Fownrs  .\(  t  IfiO  I  .S.C.  170l-l70(i  (1'I'I4 
&  Supp.  IV  199H)).  thtf  I'rt'Sidcnt.  throimh  Eve  uluf 
Order  1,1222  of  .August  17.  2001  IHK  FK  4402:'. 
(.August  22.  2001))  as  I'xlendfd  l)y  the  Notic  i'  ot 
■August  14.  2002  (fi7  FR  .i:i721  (.August  Ih.  2002)). 
has  r.onlinui'd  the  Regulations  in  force. 

-  BIS  has  indicated  that  further  investigation  has 
rpvealed  that  .Mididah  .M  Nasser  is  a  ii.mie  thai 
Ihsan  Eiashi  has  Lised  to  (:on<lut:t  export  luisiness 
hut  that  the  .Abdulah  .Al  Nasser  in  question  is  not 
related  to  Ihsan  Eiashi.  ('j)nsequently.  .Adimlah  .Al 
Nasser  is  no  longer  a  related  person  hut  thi;  public 
is  advised  that  Ihsan  Eiashi  has  used  that  name. 


violated  the  Regulations  by  shipping 
goods  in  contravention  of  the  original 
denial  order.  After  the  September  6 
order.  Ihsan  Eiashi  made  at  least  10 
exports  of  computer  equipment  that 
violated  the  order.  Maysoon  Al  Kayaii 
assisted  Ihsan  Eiashi  in  making  some  of 
these  exports  in  violation  of  the  denial 
order.  Additionally,  Ihsan  Eiashi  used 
Mynet.Net  as  the  exporter  for  at  least 
one  of  the  shipments.  In  several  of  these 
exports.  Ihsan  Eiashi  used  concealment 
and  subterfuge  in  an  attempt  to  hide  his 
exports  which  violated  the  terms  of  the 
September  6  order. 

Since  the  issuance  of  the  March  4 
order.  Ihsan  Eiashi  has  pled  guilty  to 
violating  the  September  6  order.  On 
lune  17,  in  U.S.  District  Court  in  Dallas, 
Texas,  Ihsan  Eiashi  pled  guilty  to 
charges  of  violating  the  TDO,  access 
device  fraud,  money  laundering,  and* 
wire  fraud.  Superseding  Indictment,  CR. 
NO.  3:02-CR-033-L,  NDTX,  returned 
Feb.  7,  2002  ("Indictment");  Plea 
Agreement,  CR.  NO.  3:02-CR-033-L. 
filed  Jun.  17.  2002  ("Plea  Agreement"). 
The  export  control  charge  that  Ihsan 
Eiashi  pled  guilty  to  alleged  that,  on 
September  22,  2001.  he  and  Tetrabai 
exported  computers  and  monitors  to 
Saudi  Arabia  while  subject  to  the  TDO 
in  violation  of  the  International 
Emergency  Economic  Powers  Act,  50 
U.S.C.  1702  and  1705(b).  Indictment  at 
page  4.  Sentencing  is  set  for  September 
9.  Currently.  Ihsan  Eiashi  is  free  on  bail. 

The  Assistant  Secretary  for  Export 
Enforcement  previously  found  that  TDO 
was  necessary  and  consistent  with  the 
public  interest  in  order  to  preclude 
future  violations  of  the  Regulations. 
Temporary  Denial  Order  of  September 
6.  2001.  66  FR  47630,  47631  (Sept.  13, 
2001).  The  acting  Assistant  Secretary 
made  the  same  finding  upon  renewal  of 
the  order.  Temporeuy  Denial  Order  of 
March  4,  2002,  67  FR  10890,  10891 
(Sept.  13,  2001).  I  find  that  the  need  for 
the  TDO  continues  as  to  Ihsan  Eiashi 
and  Tetrabai.  Ihsan  Eiashi  and  his  firm, 
Tetrabai.  committed  repeated  violations 
of  the  Regulations  that  were  deliberate 
and  covert,  and  they  actively  sought  to 
engage  in  further  export  transactions 
that,  given  the  nature  of  the  items 
shipped,  could  go  undetected.  Id.  Ihsan 
Eiashi  has  pled  guilty  to  a  criminal 
charge  of  violating  the  original  TDO  and 
faces  the  possibility  of  a  lengthy  term  of 
imprisonment. '  The  risk  that  he  and  his 


'.Aicording  to  a  |une  19.  2002  press  relea.sc  of  the 
I  niled  .States  .Attorney  for  the  Northern  Di.strict  of 
Texas.  Ihsan  El.ishi  faces  a  maximum  penalty  of  50 
\ears  iinprisoninenl.  a  fine  of  51.2.5  million  or  twice 
the  numetar%  gain  to  the  defendant  or  twice  the 
financial  loss  to  the  victims,  as  well  as  a  S400 
inaridator\  special  assessment  on  the  charges  to 
which  he  pled  guilty. 


firm,  Tetrabai,  would  violate  the 
Regulations  continues.  It  is  necessary  to 
give  notice  to  companies  in  the  United 
States  and  abroad  that  they  should  cease 
dealing  with  the  respondents  in  export 
transactions  involving  U.S.-origin  items. 
The  need  for  the  continuation  of  the 
TDO  as  to  Ihsan  Eiashi  and  Tetrabai  as 
denied  persons  is  also  established  by 
the  flagrant  violations  of  the  order  that 
have  occurred  more  recently  and  by 
Ihsan  Eiashi 's  continuing  ability  to 
violate  the  Regulations  while  free  on 
bail  pending  sentencing. 

Accordingly,  I  am  renewing  this  order 
with  the  amendments  requested  by  BIS 
because  I  have  concluded  that  a  TDO  is 
necessary,  in  the  public  interest,  to 
prevent  an  imminent  violation  of  the 
Regulations. 

It  is  therefore  ordered: 

First,  that  Tetrabai  Corporation,  Inc., 
605  Trail  Lake  Drive,  Richardson,  Texas 
75081  and  Ihsan  Medhat  "Sammy" 
Eiashi,  also  known  as  I,  Ash,  Haydee 
Herrera,  and  Abdulah  Al  Nasser,  and 
doing  business  as  Kayaii  Corp.,  605 
Trail  Lake  Drive,  Richardson,  Texas 
75081  (collectively,  "the  denied 
persons"),  and  the  following  persons 
subject  to  the  order  by  their  relationship 
to  the  denied  persons,  Maysoon,  Al 
Kayaii  and  Mynet.Net  Corp,  both  at  605 
Trail  Lake  Drive,  Richardson,  Texas 
75081  ("the  related  persons")  (together^ 
the  denied  persons  and  the  related 
persons  are  "persons  subject  to  this 
order")  may  not,  directly  or  indirectly, 
.  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States  that  is  subject  to  the 
Export  Administration  Regulations 
(EAR),  or  in  any  other  activity  subject  to 
the  Ear,  including,  but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license,  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  EAR,  or  in  any  other 
activity  subject  to  the  EAR;  or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Ear,  or  in  any  other 
activity  subject  to  the  Ear. 

Second,  that  no  person  may,  directly 
or  indirectly,  do  any  of  the  following: 
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A.  Export  or  reexport  to  or  on  behalf 
of  a  person  subject  to  this  order  any 
item  subject  to  the  Ear; 

B.  Take  any  action  that  facilitates  that 
acquisition  or  attempted  acquisition  by 
a  person  subject  to  this  order  of  the 
ownership,  possession,  or  control  of  any 
item  subject  to  the  Ear  that  has  been  or 
will  be  exported  from  the  United  States 
including  financing  or  other  support 
activities  related  to  a  transaction 
whereby  a  person  subject  to  this  order 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  a  person  subject  to  this 
order  of  any  item  subject  to  the  Ear  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  a  person  subject  to  this 
order  in  the  United  States  any  item 
subject  to  the  Ear  with  knowledge  or 
reason  to  know  that  the  item  will  be,  or 
is  intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Ear  that  has  been 
or  will  be  exported  from  the  United 
States  and  which  is  owned,  possessed  or 
controlled  by  a  person  subject  to  this 
order,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  a  person  subject  to  this 
order  if  such  service  involves  the  use  of 
any  item  subject  to  the  Ear  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

Third,  that,  in  addition  to  the  related 
persons  named  above,  after  notice  and 
opportimity  for  comment  as  provided  in 
section  766.23  of  the  Ear,  any  other 
person,  firm,  corporation)  or  business 
organization  related  to  the  denied 
person  by  affiliation,  ownership, 
control,  or  position  of  responsibility  in 
the  conduct  of  trade  or  related  services 
may  also  be  subject  to  the  provisions  of 
this  order. 

Fourth,  that  this  order  does  not 
prohibit  any  export,  reexport,  or  other 
transaction  subject  to  the  Ear  where  the 
only  items  involved  that  are  subject  to 
the  Ear  are  the  foreign-produced  direct 
product  of  U.S.-origin  technology. 

In  accordance  with  th&  provisions  of 
section  766.24(e)  of  the  Regulations,  the 
denied  persons  may,  at  any  time  appeal 
this  Order  by  filing  a  full  written 
statement  in  support  of  the  appeal  with 
the  Office  of  the  Administrative  Law 
Judge,  U.S.  Coast  Guard  AL]  Docketing 
Center,  40  South  Gay  Street,  Baltimore, 
Maryland  21202-4022.  A  related  person 
may  appeal  to  the  Administrative  Law 
Judge  at  the  aforesaid  address  in 


accordance  with  the  provisions  of 
section  766.23(c)  of  the  Regulations. 

This  Order  is  effective  on  August  30, 
2002  and  shall  remain  in  effect  for  180 
days. 

In  accordance  with  the  provisions  of 
section  766.24(d)  of  the  Regulations,  BIS 
may  seek  renewal  of  this  Order  by  filing 
a  vmtten  request  not  later  than  20  days 
before  the  expiration  date.  Tetrabai,  or 
Ihsan  Eiashi  may  oppose  a  request  to 
renew  this  Order  by  filing  a  written 
submission  with  the  Assistant  Secretary 
for  Export  Enforcement,  which  must  be 
received  not  later  than  seven  days 
before  the  expiration  date  of  the  Order. 

A  copy  of  this  Order  shall  be  served 
on  Tetrabai  and  Ihsan  Eiashi  and  each 
related  person  and  shall  be  published  in 
the  Federal  Register. 

Entered  this  28th  day  of  August.  2002. 
Michael  |.  Garcia, 

Assistant  Secretary  for  Export  Enforcement. 
[FR  Doc.  02-22549  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Intsmatlonal  Trade  Administration 

A-201-827 

Certain  i.arge  Diameter  Cartxxi  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  from  Mexico: 
Preliminary  Notice  of  Intent  to  Rescind 
Administrative  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACnON:  Preliminary  Notice  of  Intent  to 
Rescind  Administrative  Review. 

SUyilARY:  On  October  1,  2001,  we 
published  the  notice  of  initiation  of  this 
antidumping  duty  review  with  respect 
to  Tubos  de  Acero  de  Mexico,  S.A. 
("TAMSA").  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part.  66  FR  49924 
(October  1,  2001).  We  have 
preliminarily  determined  that  the 
review  of  TAMSA  should  be  rescinded. 

EFFECTIVE  DATE:  September  4,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
James  Terpstra  or  David  Salkeld,  AD/ 
CVD  Enforcement.  Office  6,  Group  II, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-3965  or 
(202)  482-1168,  respectively. 

SUPPLEyENTARY  INFORMATION: 


The  Applicable  Statute  and 
Regulations: 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  regulations  refer  to 
the  regulations  codified  at  19  CFR  part 
351  (2001). 

Case  History 

On  August  1,  2001,  the  Department  of 
Commerce  ("the  Department") 
published  in  the  Federal  Register  the 
notice  of  "Opportunity  to  Request  an 
Administrative  Review"  of  the 
antidumping  duty  order  on  certain  large 
diameter  carbon  and  alloy  seamless 
standard,  line,  and  pressure  pipe 
("SLP")  from  Mexico,  for  the  period 
February  4.  2000  through  July  31,  2001 
(66  FR  39729).  On  August  31.  2001.  we 
received  a  request  from  the  petitioner' 
to  review  TAMSA.  On  October  1.  2001. 
we  published  the  notice  of  initiation  of 
this  antidumping  duty  administrative 
review  with  respect  to  TAMSA.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part.  66  FR  49924  (October  1,  2001). 

TAMSA  submitted  an  October  4.  2001 
letter  certifying  that  neither  TAMSA. 
nor  its  U.S.  affiliate.  Siderca  Corp., 
entered  for  consumption,  or  sold, 
exported,  or  shipped  for  entry  for 
consumption  in  the  United  States 
subject  merchandise  during  the  period 
of  review  ("POR").  On  May  8.  2002,  we 
published  a  notice  extending  the 
.preliminary  results  until  no  later  than 
Jime  3,  2002.  See  Certain  Large 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  from 
Mexico:  Extension  of  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review.  67  FR  30873 
(May  8,  2002).  On  May  29.  2002, 
petitioner  in  this  case  made  a 
submission  arguing  that  the  review 
should  not  be  rescinded.  Because  it  was 
not  practicable  to  address  the  issues 
raised  by  June  3,  2002,  we  postponed 
the  preliminary  determination  an 
additional  90  days,  until  September  3. 
2002,  in  accordance  with  751(a)((3)(A) 
of  the  Act.  See  Certain  Large  Diameter 
Carbon  and  Alloy  Seamless  Standard, 
Line  and  Pressure  Pipe  from  Mexico: 
Extension  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  39349  (June  7,  2002). 


'  The  petitioner  is  United  States  Steel 
Coq>oration. 
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Scope  of  the  Review 

The  products  covered  are  large 
diameter  seamless  carbon  and  alloy 
(other  than  stainless)  steel  standard, 
line,  and  pressure  pipes  produced,  or 
equivalent,  to  the  American  Society  for 
Testing  and  Materials  ("ASTM"')  A-53, 
ASTM  A-106,  ASTM  A-333.  ASTM  A- 
334,  ASTM  A-589,  ASTM  A-795,  and 
the  American  Petroleum  Institute 
("API")  5L  specifications  and  meeting 
the  physical  parameters  described 
below,  regardless  of  application,  with 
the  exception  of  the  exclusions 
discussed  below.  The  scope  of  this 
review  also  includes  all  other  products 
used  in  standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification,  with  the  exception  of 
the  exclusions  discussed  below. 
Specifically  included  within  the  scope 
of  this  review  are  seamless  pipes  greater 
than  4.5  inches  (114.3  mm)  up  to  and 
including  16  inches  (406.4  mm)  in 
outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  this 
review  are  currently  classifiable  under 
the  subheadings  7304.10.10.30, 
7304.10.10.45,  7304.10.10.60, 
7304.10.50.50.  7304.31.60.50, 
7304.39.00.36  7304.39.00.40. 
7304.39.00.44.  7304.39.00.48. 
7304.39.00.52,  7304.39.00.56. 
7304.39.00.62,  7304.39.00.68, 
7304.39.00.72,  7304.51.50.60. 
7304.59.60.00,  7304.59.80.30, 
7304.59.80.35,  7304.59.80.40, 
7304.59.80.45,  7304.59.80.50, 
7304.59.80.55,  7304.59.80.60, 
7304.59.80.65,  and  7304.59.80.70  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS"). 

Specifications,  Characteristics,  and 
Uses:  Large  diameter  seamless  pipe  is 
used  primarily  for  line  applications 
such  as  oil,  gas,  or  water  pipeline,  or 
utility  distribution  systems.  Seamless 
pressure  pipes  are  intended  for  the 
conveyance  of  water,  steam, 
petrochemicals,  chemicals,  oil  products, 
natural  gas  and  other  liquids  and  gasses 
in  industrial  piping  systems.  They  may 
carry  these  substances  at  elevated 
pressures  and  temperatures  and  may  be 
subject  to  the  application  of  external 
heat.  Seamless  carbon  steel  pressure 
pipe  meeting  the  ASTM  A-106  standard 
may  be  used  in  temperatures  of  up  to 
1000  degrees  Fahrenheit,  at  various 
American  Society  of  Mechanical 
Engineers  ("ASME")  code  stress  levels. 
Alloy  pipes  made  to  ASTM  A-335 


standard  must  be  used  if  temperatures 
and  stress  levels  exceed  those  allowed 
for  ASTM  A-106.  Seamless  pressure 
pipes  sold  in  the  United  States  are 
commonly  produced  to  the  ASTM  A- 
106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Secunless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  conmionly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  in  large 
diameters  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  A  more  minor  application 
for  large  diameter  seamless  pipes  is  for 
use  in  pressure  piping  systems  by 
refineries,  petrochemical  plants,  and 
chemical  plants,  as  well  as  in  power 
generation  plants  and  in  some  oil  field 
uses  (on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

The  scope  of  this  review  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 


produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  exclusions 
discussed  below,  whether  or  not  also 
certified  to  a  non-covered  specification. 
Standard,  line,  and  pressure 
applications  and  the  above-listed 
specifications  are  defining 
characteristics  of  the  scope  of  this 
investigation.  Therefore,  seamless  pipes 
meeting  the  physical  description  above, 
but  not  produced  to  the  ASTM  A-53, 
ASTM  A-106.  ASTM  A-333.  ASTM  A- 
334.  ASTM  A-589.  ASTM  A-795,  and 
API  5L  specifications  shall  be  covered  if 
used  in  a  standard,  line,  or  pressure 
application,  with  the  exception  of  the 
specific  exclusions  discussed  below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210,  ASTM  A-252, 
ASTM  A-501,  ASTM  A-523.  ASTM  A- 
524.  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  such 
products  are  covered  by  the  scope  of 
this  review. 

Specifically  excluded  from  the  scope 
of  this  review  are: 

A.  Boiler  tubing  and  mechanical  tubing, 
if  such  products  are  not  produced  to 
ASTM  A-53,  ASTM  A-106.  ASTM  A- 
333;  ASTM  A-334.  ASTM  A-589. 
ASTM  A-795,  and  API  5L  specifications 
and  are  not  used  in  standard,  line,  or 
pressure  pipe  applications. 

B.  Finished  and  unfinished  oil  country 
tubular  goods  ("OCTG"),  if  covered  by 
the  scope  of  another  antidumping  duty 
order  from  the  same  country.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 

C.  Products  produced  to  the  A-335 
specification  unless  they  are  used  in  an 
application  that  would  normally  utilize 
ASTM  A-53,  ASTM  A-106,  ASTM  A- 
333,  ASTM  A-334,  ASTM  A-589. 
ASTM  A-795.  and  API  5L 
specifications. 

D.  Line  and  riser  pipe  for  deepwater 
application,  i.e..  line  and  riser  pipe  that 
is  (1)  used  in  a  deepwater  application, 
which  means  for  use  in  water  depths  of 
1.500  feet  or  more;  (2)  intended  for  use 
in  and  is  actually  used  for  a  specific 
deepwater  project;  (3)  rated  for  a 
specified  minimum  yield  strength  of  not 
less  than  60,000  psi;  and  (4)  not 
identified  or  certified  through  the  use  of 
a  monogram,  stencil,  or  otherwise 
marked  with  an  API  specification  (e.g.. 
"API  5L"). 
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With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  Customs  to  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  utilized  in  a  covered 
application.  If  such  information  is 
provided,  the  Department  will  require 
end-use  certification  only  for  the 
product{s)  (or  specification(s))  for  which 
evidence  is  provided  that  such  products 
are  being  used  in  a  covered  application 
as  described  above.  For  example,  if. 
based  on  evidence  provided  by 
petitioner,  the  Department  finds  a 
reasonable  basis  to  believe  or  suspect 
that  seamless  pipe  produced  to  the  A- 
335  specification  is  being  used  in  an  A- 
106  application,  it  will  require  end-use 
certifications  for  imports  of  that 
specification.  Normally  the  Department 
will  require  only  the  importer  of  record 
to  certify  to  the  end-use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  the 
Department  may  also  require  producers 
who  export  such  products  to  the  United 
States  to  provide  such  certification  on 
invoices  accompanying  shipments  to 
the  United  States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  U.S. 
Customs  Service  ("Customs")  purposes, 
the  written  description  of  the 
merchandise  subject  to  this  scope  is 
dispositive. 

Rescission  of  First  Administrative 
Review 

TAMSA  submitted  an  October  4,  2001 
letter  certifying  that  neither  TAMSA. 
nor  its  U.S.  affiliate.  Siderca  Corp., 
entered  for  consumption,  or  sold, 
exported,  or  shipped  for  entry  for 
consumption  in  the  United  States 
subject  merchandise  during  the  period 
of  review  ("POR").  See  Memorandum 
from  James  Terpstra  thmugh  Melissa 
Skinner  to  Holly  A.  Kuga,  "Certain 
Large  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line,  and  Pressure 
Pipe  from  Mexico:  Preliminary  Notice  of 
Intent  to  Rescind  Administrative 
Review,"  (Preliminary  Rescission 
Memo)  dated  September  3,  2002, 
located  in  the  case  file  in  the  Central 
Records  Unit  ("CRU").  main  Commerce 
Building,  room  B-099.  We  conducted  a 
shipment  data  query  on  SLP  produced 
by  TAMSA  during  the  POR.  To  further 
confirm  TAMSA's  claim  that  it  did  not 
export  subject  merchandise  to  the 
United  States  during  the  POR.  we 
requested  entry  documentation  from 
Customs  related  to  14  entries.  See 
Memorandum  from  Geoffi^y  Craig  to 


Lee  Kramer,  dated  October  10,  2001.  in 
the  CRU. 

On  January  17,  2002,  we  stated  that 
based  on  our  shipment  data  query  and 
examination  of  entr>'  documents,  we 
should  treat  TAMSA  as  a  non-shipper 
and.  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations,  rescind  this  review.  See 
Memorandum  from  James  Terpstra 
through  Melissa  Skinner  to  the  File, 
"Certain  Large  Diameter  Carbon  and 
Alloy  Seamless  Standard,  Line,  and 
Pressure  Pipe  from  Mexico:  Rescission 
of  First  Administrative  Review,  dated 
January  17,  2002,  on  file  in  the  CRU.  We 
allowed  parties  to  comment  on  our 
intent  to  rescind  the  review.  Id.  On 
January  28,  2002,  petitioner  submitted  a 
letter  objecting  to  the  Department's 
intent  to  rescind  because  the 
Department  did  not  disclose  the 
documentation  or  methodology  it  used 
to  reach  its  initial  decision.  Petitioner 
also  asserted  that  the  Department  must 
investigate  those  entries  of  subject 
merchandise  that  fell  within  the 
exclusion  clause  of  the  scope  [i.e.,  SLP 
used  for  deepwater  applications)  and 
demonstrate  that  those  entries  were,  in 
fact,  used  in  a  deepwater  application. 

TAMSA  responded  in  a  February  1, 
2002  letter  stating  that  the  Department 
need  not  require  that  exporters  and  U.S. 
importers  prove  the  end  use  of  the 
imported  product.  TAMSA  cites  the 
Department's  final  determination  in  the 
•antidumping  duty  investigation,  which 
states  that  "{T}he  Department  will  not 
instruct  Customs  to  require  end-use 
certificates  until  such  time  as  petitioner 
or  other  interested  parties  provide  to  the 
Department  a  reasonable  basis  to  believe 
or  suspect  that  the  products  are  being 
utilized  in  a  covered  application."  Large 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line,  and  Pressure  Pipe  from 
Mexico,  65  FR  39358,  39359  (June  26, 
2000)(Issues  and  Decision 
Memorandum,  Scope  of  Investigation). 
TAMSA  also  noted  that  Customs  is 
capable  of  making  informed  decisions  in 
terms  of  evaluating  whether  an  entry 
will  indeed  be  used  for  deepwater 
applications. 

On  March  11.  2002,  we  asked  TAMSA 
to  elaborate  and  provide  documentation 
on  one  of  the  14  entries  during  the  POR 
that  we  requested  from  Customs  because 
the  entry  was  subject  to  antidumping 
duties.  Based  on  the  fact  that  we  were 
aware  of  at  least  one  entry  of  subject 
merchandise,  we  issued  a  sales 
questionnaire  to  TAMSA  on  March  1 1 , 
2002. 

On  March  25,  2002,  TAMSA  placed 
on  the  record  documentation  related  to 
this  entry  showing  that  the  entry  was  for 
testing  purposes.  For  further  discussion, 


see  the  Preliminary  Rescission  Memo. 
Although  TAMSA  did  not  formally 
respond  to  the  questionnaire,  its  March 
25,  2002,  letter  essentially  reiterated 
TAMSA's  earlier  statement  thai  it  did 
not  have  any  shipments  of  subject 
merchandise  because  the  sole  entr>'  of 
subject  merchandise  was  for  testing 
purposes  and  did  not  meet  other  criteria 
that  would  be  necessary  for  the  entrv'  to 
be  deemed  a  sale. 

Consistent  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in  S'SK 
Ltd.  V.  United  States.  115  F.3d  965.  975 
(Fed.  Cir.  1997),  we  determine  that 
TAMSA's  sole  entry  does  not  constitute 
a  "sale"  for  the  purposes  of  our 
proceeding.  With  respect  to  the  other  13 
entries,  we  disagree  with  petitioners 
contention  that  the  burden  is  on  the 
Department  to  prove  that  entries 
excluded  from  the  order  (e.g..  SLP  used 
for  deepwater  application)  are  used  for 
that  purpose.  As  stated  in  the  scope, 
until  petitioner  presents  evidence 
suggesting  that  entries  are  being  used  in 
a  covered  application,  we  will  not 
require  an  end-use  certificate.  Petitioner 
has  not  provided  any  evidence  to 
suggest  that  the  entries  are  being  used 
in  a  covered  application.  Thus,  there 
were  no  sales  of  subject  merchandise  bv 
TAMSA  during  the  POR. 

Further,  we  have  satisfied  petitioner's 
request  that  all  documentation  related  to 
our  analvsis  be  placed  on  the  record.  On 
April  25',  2002.  we  asked  TAMSA  to 
place  on  the  record  the  remaining  13 
entry  documents  that  were  collected 
from  Customs  and  analyzed  bv  the 
Department.  On  April  29,  2002 .  TAMSA 
submitted  the  13  entry  documents.  In 
comments  submitted  on  May  29,  2002. 
petitioner  argued  that  the  documents 
did  not  sufficiently  show  that  the 
entries  were  used  in  a  deepwater 
application. 

Based  on  our  shipment  data  query 
and  examination  of  entn.'  documents, 
we  are  treating  TAMSA  as  a  non- 
shipper  for  the  purpose  of  this  review. 
Therefore,  in  accordance  with  section 
351.213(d)(3)  of  the  Department's 
regulations,  and  consistent  with  our 
practice,  we  preliminarily  determine  to 
rescind  this  review.  See  e.g..  Stainless 
Steel  Bar  from  India:  Preliminan' 
Results  of  Antidumping  Duty 
Administrative  Review  and  New 
Shipper  Review,  and  Partial  Rescission 
of  Administrative  Review.  65  FR  12209 
(March  8.  2000);  Persulfates  From  the 
People's  Republic  of  China:  Preliminary 
Results  of  Antidumping  Duty 
Administrative  Review  and  Partial 
Rescission  of  Administrative  Review.  65 
FR  18963  (April  10,  2000). 

An  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
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this  preliminary  notice.  See  19  Cm 
351.309.  Any  hearing,  if  requested,  will 
be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  no  later  than  30  days  after 
the  date  of  publication  of  this 
preliminary  notice.  Rebuttal  briefs, 
limited  to  issues  raised  in  such  briefs, 
may  be  filed  no  later  than  37  days  after 
the  date  of  publication.  Parties  who 
submit  arguments  are  requested  to 
submit  with  the  argimient  (1)  a 
statement  of  the  issue,  (2)  a  brief 
simunary  of  the  argument  and  (3)  a  table 
of  authorities.  Fxuther,  parties 
submitting  written  comments  should 
provide  the  Department  with  an 
additional  copy  of  the  public  version  of 
any  such  comments  on  diskette.  The 
Department  will  issue  the  final  notice, 
which  will  include  the  results  of  its 
analysis  of  issues  raised  in  any  such 
comments,  or  at  a  hearing,  if  requested, 
within  120  days  of  publication  of  this 
preliminary  notice. 

This  notice  is  in  accordance  with 
section  751(a)(1)  of  the  Act  and  section 
351.213(d)  of  the  Department's 
regulations. 

Dated:  August  27.  2002. 
Holly  A.  Kuga. 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-22537  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[C-507-501 ;  C-507-601] 

Certain  In-Shell  Pistachios  (C-507- 
501)  and  Certain  Roasted  In-Shell 
Pistachios  (C-507-601)  From  the 
Islamic  Republic  oH  Iran:  Preliminary 
Results  of  New  Shipper  Countervailing 
Duty  Reviews 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results  of 

countervailing  duty  new  shipper 

reviews. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  new 
shipper  countervailing  duty  reviews  of 
the  counterveiiling  duty  orders  on 
certain  in-shell  pistachios  and  certain 
roasted  in-shell  pistachios  from  the 
Islamic  Republic  of  Iran  (Iran)  for  the 
period  October  1,  2000,  through 
September  30.  2001.  If  the  Final  Results 
remain  the  same  as  the  Preliminary 
Results  of  these  new  shipper  reviews. 
we  will  instruct  the  U.S.  Customs 


Service  (Customs)  to  assess 
countervailing  duties  as  detailed  in  the 
"Preliminary  Results  of  New  Shipper 
Reviews"  section  of  this  notice. 
Interested  parties  are  invited  to 
comment  on  these  Preliminary  Results. 
[See  the  "Public  Comment"  section  of 
this  notice). 

EFFECTIVE  DATE:  September  4,  2002. 
FOR  FURTHER  INFORMATKM  CONTACT:  Eric 
B.  Greynolds  or  Darla  Brown,  AD/CVD 
Enforcement,  Office  VI,  Group  II,  Import 
Administration,  U.S.  Department  of 
Commerce.  Room  4012, 14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone  (202)  482-2786. 
SUPPLEMENTARY  INFORMATION: 

Case  History 

On  March  11, 1986,  the  Department 
published  in  the  Federal  Register  the 

countervailing  duty  order  on  certain  in- 
shell  pistachios  from  Iran.  See  Final 
Affirmative  Countervailing  Duty 
Determination  and  Countervailing  Duty 
Order:  In-Shell  Pistachios  from  Iran,  51 
FR  8344  (March  11, 1986)  [In-Shell 
Pistachios).  On  March  1,  2001.  the 
Department  published  a  notice  of 
"Opportunity  to  Request  an 
Administrative  Review"  (66  FR  13283). 
On  September  18,  2001,  we  received  a 
timely  request  for  a  new  shipper  review 
from  Tehran  Negah-Nima  Trading 
Company  (Nima),  the  respondent 
company  in  the  proceeding. '  On 
November  7,  2001,  we  initiated  a  new 
shipper  review  covering  the  period 
October  1,  2000,  through  September  30, 
2001  (66  FR  56277). 

On  October  7, 1986,  the  Department 
published  in  the  Federal  Register  the 
countervailing  duty  order  on  certain 
roasted  in-shell  pistachios  from  Iran. 
See  Final  Affirmative  Countervailing 
Determination  and  Countervailing  Duty 
Order:  Roasted  In-Shell  Pistachios  from 
Iran.  51  FR  35679  (October  7,  1986) 
[Roasted  In-Shell  Pistachios).  On 
October  1.  2001,  the  Department 
published  a  notice  of  "Opportunity  to 
Request  an  Administrative  Review"  (66 
FR  49923)  of  this  countervailing  duty 
order.  We  received  a  timely  request  for 
a  new  shipper  review  from  Nima  on 
September  18,  2001.  On  November  27, 
2001,  we  initiated  a  review  covering  the 
period  October  1,  2000  through 
September  30,  2001  (66  FR  59235). 

On  January  18,  2002,  we  issued  our 
initial  questionnaire  to  the  Government 
of  Iran  (GOI)  and  Nima,  covering  both 
new  shipper  reviews  of  in-shell  and 
roasted  in-shell  pistachio  nuts  from 


'  The  use  of  the  name  Nima  refers  to  Tehran 
Negah-Nima  Trading  Company  as  well  as  its 
grower,  Maghsoudi  Farms,  and  its  supplier,  Fallah 
Pistachio. 


Iran.  On  May  15,  2002,  we  issued 
supplemental  questionnaires  to  the  GOI 
and  Nima.  On  July  26,  2002,  we  issued 
a  second  supplemental  questionnaire  to 
Nima.  On  August  6,  2002,  we  issued  a 
second  supplemental  questionnaire  to 
the  GOI.  On  August  7,  2002,  we  issued 
additional  follow-up  questions 
regarding  the  second  supplemental 
questioimaire  issued  to  Nima. 

On  April  24,  2002,  we  extended  the 
period  for  the  completion  of  the 
Preliminary  Results  pursuant  to  section 
75i{a)(2)(B)(iv)  of  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  See  Certain  In- 
Shell  Pistachios  from  Iran  and  Certain 
In-Shell  Roasted  Pistachios  from  Iran: 
Extension  of  Time  Limit  for  Preliminary 
Results  of  Countervailing  Duty  New 
Shipper  Reviews,  67  FR  20093  (April  24, 
2002). 

In  accordance  with  19  CFR  351.214, 
these  new  shipper  reviews  cover  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested. 
Accordingly,  these  new  shipper  reviews 
cover  Nima  and  nine  programs. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930 
(the  Act),  as  amended  by  the  Uruguay 
Round  Agreements  Act  (URAA), 
effective  January  1, 1995.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  current  regulations  as  codified  at  19 
CFR  part  351  (2001). 

New  Subsidy  Allegations  Alleged  by 
Petitioners 

On  December  11,  200l,  petitioners 
submitted  new  subsidy  allegations.^  On 
January  4,  2002,  petitioners  submitted 
documentation  in  support  of  their  new 
subsidy  allegations.  Upon  review  of 
petitioners'  new  subsidy  allegations,  we 
initiated  an  investigation  on  two 
additional  programs  allegedly  operated 
by  the  GOI:  Duty  Refunds  on  Imported 
Raw  or  Intermediate  Materials  Used  in 
the  Production  of  Exported  Goods  and 
a  Quality  Improvement  Program  for 
Dried  Fruit  Exports.  For  more 
information,  see  the  May  8,  2002,  New 
Subsidies  Allegations  Memorandum 
from  the  team  to  Melissa  G.  Skinner, 
Director,  Office  of  AD/CVD  Enforcement 
VI,  Import  Administration,  a  public 
document  on  file  in  room  B-099  of  the 
Main  Commerce  Building. 


2  Petitioners  are  composed  of  members  of  the 
California  Pistachio  Commission. 
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Scope  of  Reviews 

In-Shell  Pistachios 


In-Shell  Pistachios 


The  product  covered  by  this  new 
shipper  review  is  in-shell  pistachio  nuts 
from  which  the  hulls  have  been 
removed,  leaving  the  iimer  hard  shells 
and  edible  meat,  as  currently 
classifiable  in  the  Harmonized  Tariff 
Schedules  of  the  United  States  (HTSUS) 
under  item  number  0802.50.20.00.  The 
written  description  of  the  scope  of  this 
proceeding  is  dispositive. 

Roasted  In-Shell  Pistachios 

The  product  covered  by  this  new 
shipper  review  is  all  roasted  in-shell 
pistachio  nuts,  whether  roasted  in  fran 
or  elsewhere,  from  which  the  hull  has 
been  removed,  leaving  the  iimer  hard 
shells  and  the  edible  meat,  as  currently 
classifiable  in  the  HTSUS  under  item 
number  0802.50.20.00.  The  written 
description  of  the  scope  of  this 
proceeding  is  dispositive.    . 

Analysis  of  Programs 

Programs  Preliminarily  Determined  To 
Be  Not  Used 

Based  on  the  information  supplied  by 
Nima,  we  preliminarily  determine  that 
the  programs  listed  below  were  not  used 
during  the  POR.  For  further  discussion 
of  the  Export  Certificate  Voucher 
Program,  see  the  August  27,  2002, 
memorandimi  from  the  team  to  Melissa 
G.  Skinner,  Director,  Office  of  AD/CVD 
Enforcement  VI,  Import  Administration, 
a  public  document,  which  is  on  file  in 
room  B-099  of  the  Central  Records  Unit 
located  in  the  Main  Conunerce  building. 

A.  Export  Certificate  Voucher  Program 

B.  Price  Supports  and/or  Guaranteed 

Purchase  of  All  Production 

C.  Provision  of  Fertilizer  and  Machinery 

D.  Provision  of  GOI  Credit 

E.  Tax  Exemptions 

F.  Provision  of  Water  and  Irrigation 

G.  Technical  Assistance  from  the  GOI 

H.  Duty  Refunds  on  Imported  Raw  or 
Intermediate  Materials  Used  in  the 
Production  of  Export  Goods 

•I.  Program  to  Improve  Quality  of  Exports 
of  Dried  Fruit 

Preliminary  Results  of  New  Shipper 
Reviews 

In  accordance  with  section 
751(a)(2)(B){i)  of  the  Act,  we  determined 
dn  individual  rate  for  each  manufactiuer 
of  the  subject  merchandise  participating 
in  these  new  shipper  reviews.  We 
preliminarily  determine  the  total 
estimated  net  countervailable  subsidy 
rates  to  be: 


Producer/exporter 

Net  subsidy  rate 

Tehran  Negah-Nima 
Trading  Company. 

0.00  percent  ad  valo- 
rem. 

Roasted  In-Shell  Pistachios 

Producer/exporter 

Net  subsidy  rate 

Tehran  Negah-Nima 
Trading  Company. 

0.00  percent  ad  valo- 
rem. 

As  provided  for  in  the  Act  and  19  CFR 
351.106(c)(1)  of  the  Department's 
Regulations,  any  rate  less  than  0.5 
percent  ad  valorem  in  a  new  shipper 
review  is  de  minimis.  Accordingly,  if 
the  Final  Results  of  these  new  shipper 
reviews  remain  the  same  as  these 
Preliminary  Results,  no  customs  duties 
will  be  assessed.  The  Department  will 
instruct  Customs  to  liquidate  without 
regard  to  countervailing  duties, 
shipments  of  the  subject  merchandise 
[e.g.,  in-shell  and  roasted  in-shell 
pistachios  from  Iran)  for  Nima  entered, 
or  withdrawn  from  warehouse,  for 
consumption  on  or  after  October  1,  2000 
and  on  or  before  September  30,  2001. 
Also,  the  cash  deposit  rates  will  be  set 
at  zero  for  this  company.  The 
Department  will  issue  appropriate 
appraisement  instructions  directly  to 
the  Customs  Service  within  15  days  of 
publication  of  the  final  results  of 
review. 

Public  Comment 

In  accordance  with  19  CFR  351.310. 
we  will  hold  a  public  hearing,  if 
requested,  to  afford  interested  parties  an 
opportunity  to  comment  on  these 
Preliminary  Results.  Any  such  hearing 
is  tentatively  scheduled  to  be  held  37 
days  from  the  date  of  publication  of 
these  Preliminary  Results,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230,  Parties  should 
confirm  by  telephone  the  time,  date,  and 
place  of  the  hearing  48  hours  before  the 
scheduled  time. 

Requests  for  a  public  hearing  should 
contain:  (1)  The  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
arguments  to  be  raised  at  the  hearing. 
Parties  may  file  case  briefs  pursuant  to 


19  CFR  351.309(c)(ii).  Six  copies  of  the 
business  proprietary  version  and  six 
copies  of  the  non-proprietary  version  of 
the  case  briefs  must  be  submitted  to  the 
Assistant  Secretary  no  later  than  30  days 
from  the  date  of  publication  of  the 
preliminary  determination.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summar>'  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Parties  may  also  submit  rebuttal  briefs 
pursuant  to  19  CFR  351.309(d).  Six 
copies  of  the  business  proprietary 
version  and  six  copies  of  the  non- 
proprietary version  of  the  rebuttal  briefs 
must  be  submitted  to  the  Assistant 
Secretary  no  later  than  5  days  from  the 
date  of  filing  of  the  case  briefs.  An 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
or  rebuttal  briefs.  Further  written 
arguments  should  be  submitted  in 
accordance  with  19  CFR  351,309  and 
will  be  considered  if  received  within  the 
time  limits  specified  above. 

These  determinations  are  issued  and 
published  pursuant  to  sections 
751(a)(2){B)(iv)  and  777(i)  of  the  Act. 

Dated:  Augu.st  27,  2002. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretan  for  Import 

Administration. 

(FR  Doc.  02-225.')fi  Filed  9- ,3-02:  8:4.'i  ami 

BILUNG  CODE  3510-OS-4> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 


[I.D.082802E] 

Marine  Mammals;  File  No.  939-1682 

agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Receipt  of  application. 


SUMMARY:  Notice  is  hereby  given  that 
Michael  Moore,  Ph.D.,  Woods  Hole 
Oceanographic  Institution,  Woods  Hole, 
Massachusetts  02543.  has  applied  in 
due  form  for  a  permit  to  collect,  import 
and  export  parts  from  all  cetaceans  and 
pinniped  species  (excluding  walrus)  for 
purposes  of  scientific  research. 
DATES:  Written  or  telefaxed  comments 
must  be  received  on  or  before  October 
4,  2002. 

ADDRESSES:  The  application  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s); 
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Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376;  and 

Northeast  Region,  NMFS,  One 
Blackburn  Drive,  Gloucester,  MA 
01930-2298;  phone  (978)281-9200;  fax 
(978)281-9371. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Ruth  Johnson, 
(301)713-2289. 

StJPPLEMENTARY  INFORMATION:  The 
subject  permit  is  requested  under  the 
authority  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended 
(MMPA;  16  U.S.C.  1361  et  seq.),  the 
Regulations  Governing  the  Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216),  the  Endangered  Species  Act  of 
1973,  as  amended  (ESA;  16  U.S.C.  1531 
et  seq.).  the  regulations  governing  the 
taking,  importing,  and  exporting  of 
endangered  and  threatened  species  (50 
CFR  222-226),  and  the  Fur  Seal  Act  of 
1966.  as  amended  (16  U.S.C.  1151  et 
seq.). 

The  applicant  proposes  to  examine 
parameters  that  affect  the  health  of 
marine  mammals  in  terms  of  body 
condition  and  exposure  to,  and  effects 
of,  hydrocarbon  contaminants.  The 
applicant  requests  opportunistic 
collection  of  samples  from  deceased 
stranded  marine  mammals,  subsequent 
export/re-import  of  those  samples  and 
authorization  to  import/re-export 
marine  mammal  parts  taken  from 
captive  stocks,  direct  and  indirect  take 
in  fisheries,  found  dead  at  sea  or 
beached,  found  dead  by  natural  causes 
or  taken  under  a  permit  by  biopsy.  No 
animals  will  be  deliberately  killed  to 
fulfill  samples  requested  by  the 
applicant. 

In  compliance  with  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.),  an  initial 
determination  has  been  made  that  the 
activity  proposed  is  categorically 
excluded  from  the  requirement  to 
prepare  an  environmental  assessment  or 
environmental  impact  statement. 

Written  conunents  or  requests  for  a 
public  hearing  on  this  application 
should  be  mailed  to  the  Chief,  Permits, 
Conservation  and  Education  Division, 
F/PRl,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705.  Silver  Spring,  MD  20910.  Those 
individuals  requesting  a  hearing  should 
set  forth  the  specific  reasons  why  a 
hearing  on  this  particular  request  would 
be  appropriate. 

Comments  may  also  be  submitted  by 
facsimile  at  (301)713-0376,  provided 
the  facsimile  is  confirmed  by  hard  copy 
submitted  by  mail  and  postmarked  no 


later  than  the  closing  date  of  the 
comment  period.  Please  note  that 
comments  will  not  be  accepted  by  e- 
mail  or  by  other  electronic  media. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register. 
NMFS  is  forwarding  copies  of  this 
application  to  the  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors. 

Dated:  August  29,  2002. 
Eugene  T.  Nitta, 

Acting  Chief.  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources.  National  Marine  Fisheries  Service. 
(FR  Doc.  02-22545  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Technical  Information  Service 

National  Technical  Information  Service 
Advisory  Board 

AGENCY:  National  Technical  Information 
Service.  Commerce. 

ACTION:  Notice;  extension  of  solicitation 
period  for  applications  for  NTIS 
Advisory  Board. 

SUMMARY:  The  National  Technical 
Information  Service  (NTIS)  is  extending 
the  solicitation  period  for  seeking 
qualified  Candidates  to  serve  as 
members  of  its  Advisory  Board  (Board). 
The  Board  will  meet  semiannually  to 
advise  the  Secretary  of  Commerce,  the 
Under  Secretary  for  Technology,  and  the 
Director  of  NTIS  on  NTIS's  mission, 
general  policies  and  fee  structure. 
DATES:  Applications  must  be  received 
no  later  than  December  3.  2002. 
ADDRESSES:  Applications  should  be 
submitted  to  Ronald  E.  Lawson, 
Director,  NTIS,  5285  Port  Royal  Road, 
Springfield,  Virginia  22161. 
FOR  FURTHER  INFORMATION  CONTACT: 
Walter  L.  Finch,  (703)  605-6507  or  via 
e-mail  at  wfinch@ntis.gov. 
SUPPLEMENTARY  INFORMATION:  The 
National  Technical  Information  Service 
(NTIS)  issued  a  Federal  Register  notice 
on  May  30,  2002  (67  FR  37778)  seeking 
five  qualified  candidates  to  serve  as 
members  of  its  Advisory  Board,  one  of 
whom  will  also  be  designated 
chairperson.  The  Board  was  established 
pursuant  to  Section  3704b(c)  of  Title  15. 
United  States  Code.  It  will  meet 
semiannually  to  advise  the  Secretary  of 
Commerce,  the  Under  Secretary  for 
Technology,  and  the  Director  of  NTIS  on 
NTIS's  mission,  general  policies  and  fee 
structure.  Members  will  be  appointed  by 
the  Secretary  and  will  serve  for  three- 
year  terms.  They  will  receive  no 


compensation  but  will  be  authorized 
travel  and  per  diem  expenses.  NTIS  is 
seeking  candidates  who  can  provide 
guidance  on  trends  in  the  information 
industry  and  changes  in  the  way  NTIS's 
customers  acquire  and  use  its  products 
and  services.  Interested  candidates  were 
given  until  August  28,  2002  to  express 
their  interest  by  submitting  a  resume 
and  a  statement  explaining  their  interest 
in  serving  on  the  Board. 

In  order  to  widen  the  pool  of 
candidates  and  to  provide  candidates 
greater  time  to  submit  their  expression 
of  interest,  NTIS  is  extending  die 
solicitation  period  imtil  December  3, 
2002. 

Dated  August  27,  2002. 
Ronald  E.  Lawson, 
Director. 
[FR  Doc.  02-22548  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  3S10-04-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Sublimit  for 
Certain  Cotton  Textiles  Produced  or 
Manufactured  in  the  People's  Republic 
of  China 

August  28,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting  a 

sublimit. 

EFFECTIVE  DATE:  September  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
www.  otexa.ita.  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  current  sublimit  for  Category  326 
is  being  increased  for  carryforward.  The 
limit  for  Categories  317/326  does  not 
change. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 


CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  67229,  published  on 
December  28,  2001. 

D.  Nfichael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  28,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  December  20,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  filler  textiles  and  textile  products, 
produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31.  2002. 

Effective  on  September  4.  2002.  you  are 
directed  to  increase' the  sublimit  for  Category 
326,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Twelve-month  limit  ^ 

Sut}level 

in  Group  1 

317/326 

24.971.671  square 
meters  of  which  not 
more  than  4,914,073 
square  meters  shall 
be  in  Category  326. 

^The  limits  have  not  tieen  adjusted  to  ac- 
count for  any  Imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-22422  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  3S1»-I)R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  In 
Colomt>la 

August  28,  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 


ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 

EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
Web  site  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  Web  site  at  http:// 
www.otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATK)N: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

Issuing  a  directive  to  the 
Commissioner  of  Customs  increasing 
the  limit  for  Category  443  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
'  Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  57044,  published  on 
November  14,  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  28,  2002 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  B.  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton  and  wool 
textile  products,  produced  or  manufactured 
in  Colombia  and  exported  during  the  twelve- 
month period  which  began  on  January  1, 
2002  and  extends  through  E)ecember  31. 
2002. 

Effective  on  September  5,  2002.  you  are 
directed  to  increase  the  current  limit  for 
Category  443  to  154,453  dozen  '.  as  provided 
for  under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 


■  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exported  after  Decemt)er  31,  2001. 


exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  02-22424  Filed  9-3-02;  8;45  a.m. 
BILUNQ  COOC  3S1(Mm-S 


COMMfTTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton  and  Wool  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

August  28,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  Web  site  at  http:// 
www.cu5toms.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
Web  site  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  63033,  published  on 
December  4,  2001. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreemttntf;. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  28,  2002. 

Commissioner  of  Customs, 

Department  of  the  Treasun\  Washington.  DC 


Ml 
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20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Romania  and  exported 
during  the  twelve-month  period  which  began 
on  January  1.  2002  and  extends  through 
December  31.  2002. 

Effective  on  September  5,  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-month 
limit ' 

315 

435 

444 

4,883,108  square  me- 
ters. 
18,001  dozen. 
2,329  numt)ers. 

'The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
D.  Michael  Hutchinson. 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-22425  Filed  9-3-02;  8:45  am) 

BKJJN6  CODE  351 0-On-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  ttw 
Elimination  of  the  Paper  Visa 
Requirement  for  Certain  Tlsxtile 
Products  Exported  from  Korea 

August  28.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Request  for  public  comments. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Flaaten,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1945,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972,  as 
amended. 

Pursuant  to  a  textile  visa  arrangement 
between  the  United  States  and  the 
Republic  of  Korea,  certain  textiles  and 
textile  products  exported  from  Korea 
must  be  accompanied  by  a  visa  issued 
by  the  Government  of  the  Republic  of 
Korea  in  order  to  be  imported  in  the 


United  States.  (See  56  FR  18574, 
published  on  April  23,  1991  and  61  FR 
69082,  published  on  December  31, 
1996). 

The  Electronic  Visa  Information 
System  (ELVIS)  allows  certain  foreign 
governments  to  electronically  transfer 
textile  and  textile  product  shipment 
information  to  the  U.S.  Customs  Service 
and  thereby  issue  a  visa  electronically. 
On  December  31, 1996  (61  FR  69082), 
CITA  announced  that  the  Government 
of  the  Republic  of  Korea  would  begin 
implementation  of  a  dual  system, 
issuing  both  paper  and  electronic  visas. 

As  a  result  of^the  successful  use  of  the 
dual  visa  system,  preparations  are  under 
way  to  move  beyond  the  current  dual 
system  to  the  paperless  ELVIS  system 
with  the  Republic  of  Korea.  Exempt 
goods,  for  example  cottage  industry 
hand  woven  and  handloomed  fabrics, 
handmade  articles  and  garments  of 
handwoven  and  handloomed  fabrics, 
and  traditional  folklore  handicraft 
products,  would  still  require  an  exempt 
certification  issued  by  the  Government 
of  the  Republic  of  Korea. 

CITA  is  soliciting  public  comments 
on  the  elimination  of  the  paper  visa 
requirement  for  the  Republic  of  Korea 
and  utilization  of  the  ELVIS  system 
exclusively.  Comments  must  be 
received  on  or  before  November  4,  2002. 
Comments  may  be  mailed  to  James  C. 
Leonard,  III,  Chairman,  Committee  for 
the  Implementation  of  Textile 
Agreements,  Room  3001,  U.S. 
Department  of  Commerce,  14th  and 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20230. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
of  the  rulemaking  provision  contained 
in  5  U.S.C.  553(a){l)  relating  to  matters 
which  constitute  a  foreign  affairs 
function  of  the  United  States. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.02-22423  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  351(M)R-S 


DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

National  Security  Education  Board 
Group  of  Advisors  Meeting 

AGENCY:  National  Defense  University. 
ACTION:  Notice  of  Meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  a  forth 
coming  Meeting  of  the  National  Security 
Education  Board  Group  of  Advisors. 
The  purpose  of  the  meeting  is  to  review 


and  make  recommendations  to  the 
Board  concerning  requirements 
established  by  the  David  L.  Boren 
National  Security  Education  Act,  Title 
VIII  of  Public  Law  102-183,  as 
amended. 

DATES:  September  24,  2002. 
ADDRESSES:  The  Academy  for 
Educational  Development,  1875 
Connecticut  Avenue  NW.,  Suite  900, 
Washington,  DC  20009. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Edmond  J.  Collier,  Director  for 
Programs,  National  Security  Education 
Program,  1101  Wilson  Boulevard,  Suite 
1210,  Rossyln  PO  Box  20010,  Arlington, 
Virginia  22209-2248;  (703)  696-1991. 
Electronic  mail  address: 
coy7ere@ndu.edu 

SUPPLEMENTARY  INFORMATION:  The 
National  Security  Education  Board 
Group  of  Advisors  meeting  Is  open  to 
the  public. 

Dated:  August  28,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[FR  Doc.  02-22418  Filed  »-3-02;  8:45  am) 

BHXING  CODE  S001-06-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

AGENCY:  Department  of  Defense. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463), 
announcement  is  made  of  the  following 
Committee  meeting: 
DATES:  September  17,  2002  from  0800 
a.m.  to  1700  p.m.  and  September  18, 
2002  from  0800  a.m.  to  1430  p.m. 
ADDRESSES:  Sea  Crest  Oceanfront  Resort 
&  Conference  Center,  350  Quaker  Road, 
North  Falmouth,  MA  02556-2943. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Betty  Banks,  SERDP  Program  Office,  901 
North  Stuart  Street,  Suite  303. 
Arlington,  VA  or  by  telephone  at  (703) 
696-2126. 
SUPPLEMENTARY  INFORMATION: 

Matters  to  be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend, 


appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

Dated:  August  27,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-22417  Filed  9-3-02;  8:45  am] 
BILLING  CODE  5001-Oe-M 


DEPARTMENT  OF  EDUCATION 

List  of  Approved  "Ablltty-to-BenefH" 
Tests  and  Passing  Scores 

AGENCY:  Department  of  Education. 
ACTION:  Notice  to  remove  the  American 
College  Testing  Assessment  test  from 
the  list  of  approved  "ability-to-benefit" 
tests. 

SUMMARY:  The  Secretary  gives  notice 
that  the  American  College  Testing  (ACT) 
Assessment:  (English  and  Math)  test  is 
being  withdrawn,  at  the  request  of  the 
test  publisher,  from  the  list  of  approved 
"ability-to^benefit"  (ATB)  tests.  The 
ACT  Assessment  test  consists  of  a  test 
of  English  and  a  test  of  Math. 

Witn  this  notice,  the  Secretary  is 
amending  the  list  of  approved  ATB  tests 
and  passing  scores  that  were  published 
in  the  Federal  Register  on  April  19, 
2002,  under  the  authority  of  section 
484(d)  of  the  Higher  Education  Act  of 
1965,  as  amended  (HEA)  and  the 
regulations  the  Secretary  promulgated  to 
implement  that  section  in  34  CFR  part 
668,  subpart  J,  by  removing  the  ACT 
Assessment  test  and  its  passing  scores. 
An  institution  will  no  longer  be 
permitted  to  use  this  test  to  determine 
if  a  student  who  does  not  have  a  high 
school  diploma  or  its  recognized 
equivalent,  is  eligible  to  receive  funds 
under  any  title  IV,  HEA  program.  The 
title  rV,  HEA  programs  include  the 
Federal  Pell  Grant,  Federal  Family 
Education  Loan,  William  D.  Ford 
Federal  Direct  Loan,  Federal  Perkins 
Loan,  Federal  Work-Study,  Federal 
Supplemental  Educational  Opportimity 
Grant,  and  the  Leveraging  Educational 
Assistance  Partnership  (LEAP) 
programs. 

Transition 

Institutions  are  allowed  to  continue  to 
make  ATB  eligibility  determinations 
using  the  tests  and  passing  scores  that 
were  listed  in  the  April  19,  2002 
Federal  Register,  including  the 
American  College  Testing  (ACT) 
Assessment:  (English  and  Math)  until 
January  2,  2003.  After  that  date  only  the 
tests  and  passing  scores  included  in  this 
notice  may  be  used. 


FOR  FURTHER  INFORMATION  CONTACT: 

Lorraine  Kennedy,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
(830  Union  Center  Plaza),  Washington, 
DC  20202-5345.  Telephone:  (202)  377- 
4050. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION:  On 
October  25, 1996,  we  published  a  notice 
in  the  Federal  Register  (61  FR  55542- 
55543)  that  provided  a  list  of  eight 
"ability-to-benefit"  tests.  These  tests 
were  approved  imder  section  484(d)  of 
the  HEA  and  the  regulations  that  were 
promulgated  to  implement  that  section 
in  34  CFR  part  668.  subpart  J.  The  notice 
also  included  approved  passing  scores 
for  each  of  the  approved  tests. 

In  a  notice  published  in  the  Federal 
Register  on  October  27, 1998,  (63  FR 
57540-57541),  we  added  the  American 
College  Testing  (ACT)  Assessment  to  the 
list  of  approved  ability-to-benefit  tests. 

In  a  notice  published  in  the  Federal 
Register  on  May  5, 1999,  (64  FR  24246- 
24247),  we  indicated  that  the  nine 
approved  ATB  tests  could  be  used  for 
testing  students  with  disabilities  if  the 
tests  are  given  in  a  manner  that  is 
consistent  with  the  applicable 
requirements  of  section  504  of  the 
Rehabilitation  Act  of  1973  and  the 
Americans  with  Disabilities  Act. 

In  a  notice  on  January  12,  2001  (66  FR 
2892-2893),  we  approved  the  Combined 
English  Language  Skills  Assessment 
(CELSA)  test  as  an  English  as  a  Second 
Language  (ESL)  test  under  34  CFR 
668.153(a)(9)  and  (a)(4). 

Additionally,  in  a  notice  published  in 
the  Federal  Register  on  April  19,  2002, 
(67  FR  19430-19432).  we  extended  the 
Secretary's  approval  of  seven  ATB  tests 
for  five  years  and  at  the  request  of  the 
test  publisher  removed  the  Test  of  Adult 
Basic  Education  (TABE) — Forms  5  and 
6,  Level  A  as  an  approved  ATB  test. 

List  of  Approved  Tests  and  Passing 
Scores:  For  the  convenience  of  all 
interested  parties,  we  have  listed  the 
eight  ATB  tests  and  passing  scores. 

1.  ASSET  Program:  Basic  Skills  Tests 
(Reading,  Writing,  and  Nmnerical) — 
Forms  B2,  C2,  D2  and  E2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (35),  Writing  (35),  and 
Numerical  (33). 


Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs.  2201 
North  Dodge  Street.  P.O.  Box  168.  Iowa 
City,  Iowa  52243. 

Contact:  Dr.  John  D.  Roth.  Telephone: 
(319)  337-1030.  Fax:  (319)  337-1790. 

2.  Career  Programs  Assessment 
(CPAT)  Basic  Skills  Subtests  (Language 
Usage,  Reading  and  Numerical) — Forms 
BandC. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Language  Usage  (42),  Reading  (43).  and 
Numerical  (41). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT). 
Placement  Assessment  Programs,  2201 
North  Dodge  Street,  P.O.  Box  168.  Iowa 
City,  Iowa  52243. 

Contact:  Dr.  John  D.  Roth.  Telephone: 
(319)  337-1030.  Fax:  (319)  337-1790. 

3.  COMPASS  Subtests:  Prealgebra/ 
Numerical  Skills  Placement,  Reading 
Placement,  and  Writing  Placement. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Prealgebra/Numerical  (25),  Reading  (62). 
and  Writing  (32). 

Publisher:  The  test  publisher  and  the 
address,  contact  f)erson,  telephone,  and 
fax  number  of  the  test  publisher  are: 
American  College  Testing  (ACT), 
Placement  Assessment  Programs.  2201 
North  Dodge  Street,  P.O.  Box  168,  Iowa 
City,  Iowa  52243. 

Contact:  Dr.  John  D.  Roth.  Telephone: 
(319)  337-1030.  Fax:  (319)  337-1790. 

4.  Combined  English  Language  Skills 
Assessment  (CELSA),  Forms  1  and  2. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  CELSA 
Form  1  (90)  and  CELSA  Form  2  (90). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Association  of  Classroom  Teacher 
Testers  (ACTT),  1187  Coast  Village 
Road,  PMB  378.  Montecito,  California 
93108-2794. 

Contact:  Pablo  Buckelew.  Telephone: 
(805)  569-0734.  Fax:  (805)  569-0004. 

5.  Computerized  Placement  Tests 
(CPTs)/Accuplacer  (Reading 
Comprehension,  Sentence  Skills,  and 
Arithmetic). 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (55),  Sentence 
Skills  (60),  and  Arithmetic  (34). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are:  The 
College  Board,  45  Columbus  Avenue. 
New  York.  New  York  10023-6992. 
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Contact:  Ms.  Suzanne  Murphy. 
Telephone:  (405)  842-9891.  Fax:  (405) 
842-9894. 

6.  Descriptive  Tests:  Descriptive  Tests 
of  Language  Skills  (DTLS)  (Reading 
Comprehension,  Sentence  Structure  and 
Conventions  of  Written  English) — Forms 
M-K-3KDT  and  M-K-3LDT;  and 
Descriptive  Tests  of  Mathematical  Skills 
(DTMS)  (Arithmetic)— Forms  M-K- 
3KDT  and  M-K-3LDT. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  Comprehension  (108),  Sentence 
Structure  (9),  Conventions  of  Written 
English  (309),  and  Arithmetic  (506). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  cire:  The 
College  Board,  45  Columbus  Avenue, 
New  York,  New  York  10023-6992. 

Contact:  Ms.  Suzanne  Murphy. 
Telephone:  (405)  842-9891.  Fax:  (405) 
842-9894. 

7.  Test  of  Adult  Basic  Education 
(TABE):  (Reading,  Total  Mathematics, 
Language) — Forms  7  and  8,  Level  A, 
Complete  Battery  and  Survey  Versions. 

Passing  Scores:  The  approved  passing 
scores  on  this  test  are  as  follows: 
Reading  (559),  Total  Mathematics  (562), 
Language  (545). 

Publisher:  The  test  publisher  and  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
CTB/McGraw-Hill,  20  Ryan  Ranch 
Road,  Monterey,  California  9394Q-5703. 

Contact:  Ms.  Veronika  Guerrero. 
Telephone:  (831)  393-6416.  Fax:  (831) 
393-7128. 

8.  Wonderlic  Basic  Skills  Test 
(WBST)— Verbal  Forms  VS-1  &  VS-2. 
Quantitative  Forms  QS-1  &  QS-2. 

Passing  scores:  The  approved  passing 
scores  on  this  test  are  as  follows:  Verbal 
(200)  and  Quantitative  (210). 

Publisher:  The  test  publisher  emd  the 
address,  contact  person,  telephone,  and 
fax  number  of  the  test  publisher  are: 
Wonderlic  Personnel  Test,  Inc.,  1795  N. 
Butterfield  Road,  Libertyville,  IL  60048. 

Contact:  Mr.  Victor  S.  Artese. 
Telephone:  (800)  323-3742. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legisIation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  fi-ee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC  area  at  (202)  512-1530. 


Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  20  U.S.C.  1091(d). 

Dated:  August  28,  2002. 
Candace  M.  Kane, 

Acting  Chief  Operating  Officer,  Federal 
Student  Aid. 

[FR  Doc.  02-22547  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1656-006  and  EL01-68- 
021] 

California  Independent  System 
Operator  Corporation;  Investigation  of 
Wholesale  Rates  of  Public  Utility 
Sellers  of  Energy  and  Ancillary 
Services  in  ttte  Western  Systems 
Coordinating  Council;  Notice  of  Rling 

August  27,  2002. 

Take  notice  that  on  August  21,  2002, 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Conunission  (Commission)  a 
compliance  filing  pursuant  to  the 
Commission's  July  17,  2002  Order,  100 
FERC^  61,060(2002). 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 


via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Conmient  Date:  September  11,  2802. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22474  Filed  9-3-02;  8:45  am) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP96-389-065] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Compliance  Filing 

August  28,  2002. 

Take  notice  that  on  August  22,  2002, 
Coliunbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volimie  No.  1,  the  following 
revised  tariff  sheet: 
Effective  July  1,2002: 
1st  Revised  Second  Revised  Sheet  No. 

316. 
Effective  Jijy  5,  2002: 
Substitute  Third  Revised  Sheet  No.  316. 
Effective  August  2,  2002: 
Substitute  Fourth  Revised  Sheet  No. 

316.  ' 

Columbia  Gulf  states  that  on  July  18, 
2002,  it  made  a  filing  with  the 
Conunission  seeking  approval  of  a  Rate 
Schedule  FTS-1  negotiated  rate 
agreement  with  Conoco,  Inc.  (Conoco) 
in  Docket  No.  RP96-389-058.  Also,  on 
July  19,  2002  and  July  23.  2002, 
Coliunbia  Gulf  made  similar  filings  with 
the  Commission  seeking  approval  of 
Rate  Schedule  FTS-1  negotiated  rate 
agreements  with  Aquila  Merchant 
Services  (Aquila),  and  Reliant  Energy 
Services  (Reliant),  in  Docket  Nos.  RP96- 
389-059  and  RP96-389-061, 
respectively.  On  August  12,  2002,  the 
Commission  issued  orders  approving 
the  Conoco  and  Aquila  service 
agreements  effective  July  1,  2002.  On 
August  15,  2002,  the  Commission 
approved  the  Reliant  service  agreement 
with  an  effective  date  of  July  1,  2002.  In 
the  orders,  the  Commission  directed 
Columbia  Gulf  to  file  a  tariff  sheet ' 
identifying  the  agreements  as  non- 
conforming agreements  in  compliance 
with  section  154.112(b)  of  the 
Commission's  regulations.  The  instant 
filing  is  being  made  to  comply  with 
Section  154.112(b)  and  reference  the 
non-conforming  service  agreements  in 
its  Volume  No.  1  tariff.  The  Substitute 
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Third  and  Fourth  Revised  Sheets  No. 
316  are  being  filed  to  reflect  the  July  1, 
2002  effective  dates  of  the  Conoco, 
Aquila,  and  Reliant  agreements. 

Columbia  Gulf  states  that  copies  of  its 
filing  has  been  mailed  to  each  of  the 
parties  listed  on  the  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings,  lliis  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR  . 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22485  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-3&-000] 

Northern  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

August  28,  2002. 

Take  notice  that  on  August  23.  2002, 
Northern  Natural  Gas  Company 
(Northern)  tendered  for  filing  to  become 
part  of  Northern's  FERC  Gas  Tariff.  Fifth 
Revised  Volume  No.  1 .  Second  Revised 
Sheet  No.  284,  Third  Revised  Sheet  No. 
285,  Original  Sheet  No.  285 A.  and  Fifth 
Revised  Sheet  No.  289  to  be  effective  on 
September  23,  2002. 

Northern  is  hereby  updating  and 
clarifying  Section  46  (Creditworthiness) 
and  Section  47  (Capacity  Release)  of  its 
tariff  due  to  increased  rating  agency 
downgrades  to  many  energy  companies 
over  the  past  twelve  months.  Such 
modifications  are  intended  to  ensure 


that  Northern  and  its  shippers  are 
adequately  protected  against  the 
potential  for  shipper  default  in  order  to 
minimize  potential  exposure. 

Northern  further  states  that  copies  of 
the  filing  have  been  mailed  to  each  of 
its  customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commissions 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  inter\'ene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-22475  Filed  9-3-02;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RPOO-488-001  and  RP01-50- 
002] 

Portland  Natural  Gas  Transmission 
System;  Notice  of  Compliance  Filing 

August  28,  2002. 

Take  notice  that  on  August  22,  2002, 
Portland  Natural  Gas  Transmission 
System  (PNGTS)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  to  the  filing. 

PNGTS  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  July  23,  2002  Order  on 


PNGTS's  August  15.  2000  Order  No.  637 
compliance  filing. 

PNGTS  states  that  copies  of  its  filing 
are  being  served  on  all  jurisdictional 
customers,  applicable  state 
commissions,  and  to  parties  on  the 
official  service  list. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  section 
385.21 1  of  the  Commission's  rules  and 
regulations.  All  such  protests  mu.st  he 
filed  in  accordance  with  section  154.210 
of  the  Commission's  regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  ser\'e  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing  "  link. 

Linwood  A.  Watson,  Jr., 

Dt'puty  Secretary^, 

|FR  Doc.  02-2248H  Filed  9-;S-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No  RP02-357-0011 

Questar  Pipeline  Compiany;  Notice  of 
Compliance  Filing 

August  2H.  2002. 

Take  notice  that  on  August  5.  2002. 
Questar  Pipeline  Company  (Questar) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
Substitute  Seventh  Revised  Sheet  No. 
172  and  Original  Sheet  No.  172A. 
effective  July  7,  2002. 

Questar  states  that  the  filing  is  being 
made  in  compliance  with  the 
Commission's  July  5,  2002  order  in 
Docket  No.  RPO2-357-OO0. 

Questar  states  that  the  tariff  sheets 
reflect  the  inclusion  of  a  provision  to 
credit  Rate  Schedule  PALI  revenues  to 
Rate  Schedule  FSS  customer  to  the 
extent  that  PALI  daily  charge  revenues 
exceed  the  cost  of  providing  the  PALI 
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service.  It  is  proposed  that  each  12- 
month  period  beginning  February  1 , 
2002,  Questar  states  that  it  will 
determine  the  amoimt  of  daily  charge 
revenues  from  Rate  Schedule  PALI  and 
will  pay  or  credit  the  FSS  customers 
75%  of  the  PALI  daily  charge  revenues 
that  exceeded  the  $1,341,523  cost  of 
service  determined  in  Docket  No.  RP02- 
357-000. 

Questar  states  that  a  copy  of  this  filing 
has  been  served  upon  all  parties. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conunission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  4,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
forTTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  fiHngs.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Fihng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

IFR  Doc.  02-22487  Filed  »-3-02:  8:4.'>  am] 

BILUNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-385-001] 

Questar  Southern  Trails  Pipeline 
Company;  Notice  of  Compliance  Filing 

August  28,  2002. 

Take  notice  that  on  August  15,  2002, 
Questar  Southern  Trails  Pipeline 
Company  (Southern  Trails)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volume  No.  1,  First  Revised 
Sheet  No  4,  to  be  effective  June  25, 
2002. 

Southern  Treiils  states  that  the  filing  is 
being  made  in  compliance  with  the 
Commission's  letter  order  dated  July  31. 
2002,  in  Docket  No.  RP02-385-000. 


On  July  1,  2002,  Southern  Trails  filed 
a  pro  forma  tariff  sheet  and  offer  of 
settlement  revising  its  transportation 
rates  to  reflect  a  net  cost  of  service 
reduction  associated  with  revised 
independent  deprecation  rates  for  its 
various  classes  of  assets.  The  effect 
would  be  to  reduce  the  firm  reservation 
rate  under  Rate  Schedule  FT  from 
$11.44244/Dth  to  $11.22231/Dth  and 
the  intemiptible  transportation  rate 
under  Rate  Schedule  IT  from  $0.38586/ 
Dth  to  $0.37937/Dth. 

Southern  Trails  states  that  a  copy  of 
the  filing  has  been  served  upon  its 
customers,  the  Public  Service 
Commission  of  Utah,  New  Mexico, 
Arizona  and  California. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Conmiission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  on  or  before  September  4,  2002. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Conunission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  dociiment. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Dt^puty  Secretary. 

[FR  Dor:.  02-22488  Filed  9-3-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-925-000  and  ER02-92&- 
001] 

Southern  Califomia  Edison  Company; 
Notice  of  Change  of  Informal 
Settlement  Conference 

.\ugust  28.  2002, 

The  Notice  of  Informal  Settlement 
Conference  issued  on  August  23,  2002 
in  the  above-captioned  proceeding 


stated  that  the  conference  would  be  held 
on  September  4th  and  5th  2002  .  The 
dates  have  been  changed  to  September 
5th  and  6th,  2002.  The  time  is  still  10:00 
a.m.  

Any  party,  as  defined  by  18  CFR 
385.102(c),  or  any  participant  as  defined 
by  18  CFR  385.102(b),  is  invited  to 
attend.  Persons  wishing  to  become  a 
party  must  move  to  intervene  and 
receive  intervenor  status  pursuant  to  the 
Commission's  regulations  (18  CFR 
385.214). 

For  additional  information,  please 
contact  Thomas  J.  Burgess  at  (202)502- 
6058  or  Davra  K.  Martin  at  (202)502- 
8661. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22473  Filed  9-3-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2483-000,  ef  «/.] 

Idaho  Power  Company,  etal.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  26,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Idaho  Power  Company 

[Docket  No.  ER02-2483-O00] 

Take  notice  that  on  August  21,  2002, 
Idaho  Power  Company  filed  Service 
Agreements  for  Firm  and  Non-Firm 
Point-to-Point  Transmission  Service 
between  Idaho  Power  Company  and 
Enron  Power  Marketing,  Inc.  under  its 
open  access  transmission  tariff  in  the 
above-captioned  proceeding. 

Comment  Date:  September  11,  2002. 

2.  Virginia  Electric  and  Power 
Company 

(Docket  No.  ER02-2485-0001 

Take  notice  that  on  August  21,  2002, 
Virginia  Electric  and  Power  Company, 
doing  business  as  Dominion  Virginia 
Power,  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  executed  Generator 
Interconnection  and  Operating 
Agreement  (Interconnection  Agreement) 
between  DoiAinion  Virginia  Power  and 
CPV  Cunningham  Creek  LLC  (CPV) 
containing  revised  Appendices  C,  F  and 
G  and  correcting  typographical  errors. 

Dominion  Virginia  Power  respectfully 
requests  that  the  Commission  accept  the 
Interconnection  to  allow  it  to  become 
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effective  on  December  11,  2001,  the 
same  date  the  Commission  made  the 
Interconnection  Agreement  effective  in 
its  December  11,  2001  order. 

Copies  of  the  filing  were  served  upon 
CPV  and  the  Virginia  State  Corporation 
Commission. 

Comment  Date:  September  11,  2002. 

3.  Virginia  Electric  and  Power 
Company 

[Docket  No.  ER02-2486-000] 

Take  notice  that  on  August  22,  2002, 
Virginia  Electric  and  Power  Company 
(Dominion  Virginia  Power)  tendered  for 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission)  a 
revised  Generator  Interconnection  and 
Operating  Agreement  with  Industrial 
Power  Generating  Corporation 
(Ingenco).  The  Revised  Interconnection 
Agreement  has  been  modified  to  reflect 
the  increase  in  initial  capacity  from 
Ingenco 's  generating  facility  from  12 
MWs  to  16  MWs. 

Dominion  Virginia  Power  requests 
that  the  Commission  make  the 
agreement  effective  August  23,  2002. 

Copies  of  the  filing  were  served  upon 
Industrial  Power  Generating 
Corporation  and  Virginia  State 
Corporation  Commission. 

Comment  Date:  September  12,  2002. 

4.  California  Independent  System 
Operator  Corporation 

(Docket  No.  ER02-2487-OO0J 

Take  notice  that  on  August  22,  2002, 
the  Califomia  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  First  Revised  Service  Agreement 
No.  381  under  the  Original  Rate 
Schedule  No.  1,  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Metropolitan  Water  District  of 
Southern  Califomia  (MWD).  The  ISO 
has  revised  the  PGA  to  update  Original 
Volume  No.  1  of  the  PGA.  The  ISO 
requests  that  the  revised  PGA  be  made 
effective  as  of  March  15,  2001. 

The  ISO  states  that  this  filing  has  been 
served  on  MWD  and  the  Califomia 
Public  Utilities  Commission. 

Comment  Date:  September  12,  2002. 

5.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2488-000] 

Take  notice  that  on  August  22,  2002, 
the  Califomia  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  First  Revised  Service  Agreement 
No.  356  under  the  Original  Rate 
Schedule  No.  1,  which  is  a  Participating 
Generator  Agreement  (PGA)  between  the 
ISO  and  Colton  Power,  LP  (Colton) 
(formerly  Alliance  Colton,  LLC).  The 
ISO  has  revised  the  PGA  to  update 


Original  Volume  No.  1  of  the  PGA.  The 
ISO  requests  that  the  revised  PGA  be 
made  effective  as  of  March  21,  2000. 

The  ISO  states  that  this  filing  has  been 
served  on  Colton  and  the  Califomia 
Public  Utilities  Conunission. 

Comment  Date:  September  12,  2002. 

6.  California  Independent  System 
Operator  Corporation 

[Docket  No.  ER02-2489-O00] 

Take  notice  that  on  August  22,  2002. 
the  California  Independent  System 
Operator  Corporation  (ISO)  tendered  for 
filing  a  revision  to  Appendix  A  of  the 
Responsible  Participating  Transmission 
Owner  Agreement  between  the  ISO  and 
Pacific  Gas  and  Electric  Company 
(PG&E).  The  ISO  states  that  the  revision 
modifies  the  Appendix  to  remove  two 
previously  terminated  Sacramento 
Municipal  Utility  District  (SMUD) 
transmission  agreements  and  PG&E's 
Scheduling  Coordinator  responsibility 
for  the  remaining  SMUD  transmission 
agreements,  effective  with  the  operation 
of  SMUD's  new  control  area;  correct  the 
footnote  regarding  the  California  Power 
Exchange  performing  as  Scheduling 
Coordinator  for  certain  PG&E-Western 
existing  contracts;  and  remove  Destect 
Power  Services  form  Appendix  A. 

The  ISO  states  that  this  filing  has  been 
served  on  SMUD,  the  Califomia  Public 
Utilities  Commission  and  all  entities 
that  are  on  the  official  service  list  for 
Docket  No.  ER98-1 05  7-000. 

Comment  Date:  September  12,  2002. 

7.  Ameren  Services  Company 

[Docket  No.  ER02-24 90-000] 

Take  notice  that  on  August  22,  2002. 
Ameren  Services  Company  (ASC) 
tendered  for  filing  Service  Agreements 
for  Firm  Point-to-Point  Transmission 
Service  and  Non-Firm  Point-to-Point 
Transmission  Service  between  ASC  and 
Conoco,  Inc.  ASC  asserts  that  the 
purpose  of  the  Agreements  is  to  permit 
ASC  to  provide  transmission  service  to 
Conoco,  Inc.  pursuant  to  Ameren's 
Open  Access  Transmission  Tariff. 

Comment  Date:  September  13,  2002. 

8.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2491-000| 

Take  notice  that  on  August  22,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  five  executed 
interim  interconnection  service 
agreements  between  PJM  and  Handsome 
Lake  Energy  L.L.C,  PPL  Martins  Creek 
LLC,  and  Pennsylvania  Electric 
Company  d/b/a  GPU  Energy,  and  an 
executed  interconnection  service 
agreement  between  PJM  and 
Pennsylvania  Electric  Company. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 


requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties. 

Copies  of  this  filing  were  served  upon 
each  of  the  parties  to  the  agreements 
and  the  state  regulatory  commissions 
within  the  PJM  region. 

Comment  Date:  September  12,  2002. 

9.  Public  Service  Company  of  New 
Mexico 

'[Docket  No.  ER02-2492-0001 

Take  notice  that  on  August  23,  2002. 
Public  Service  Company  of  New  Mexico 
(PNM)  submitted  for  filing  an  executed 
Network  Integration  Transmission 
Ser\'ice  Agreement  (NITSA)  and  an 
associated  Network  Operating 
Agreement  (NOA)  with  The 
Incorporated  County  of  Los  Alamos 
(County),  dated  July  30,  2002,  under  the 
terms  of  PNM's  Open  Access 
Transmission  Tariff  (OATT).  The 
purpose  of  the  NITSA  and  NOA  is  to 
facilitate  electric  transmission  service 
for  County,  replacing  several  separate 
existing  Service  Agreements  between 
PNM  and  County  under  which  PNM 
heretofore  provided  such  services  to 
County.  Ser\'ice  under  the  PNM-County 
NITSA  and  NOA  commenced  on  August 
1.  2002.  and  PNM  is  requesting  that 
same  date  as  the  effective  date  for  the 
NITSA  and  NOA.  In  conjunction  with 
the  NITSA  and  NOA,  PNM  and  County 
are  terminating  the  old  Service 
Agreements.  PNM's  filing  is  available 
for  public  inspection  at  its  offices  in 
Albuquerque,  New  Mexico, 

A  copy  of  this  filing  has  been  served 
upon  County  and  informational  copies 
have  been  sent  to  the  New  Mexico 
Public  Regulation  Commission  and  the 
New  Mexico  Attorney  General. 

Comment  Date:  September  13,  2002. 

10.  Southern  Company  Services,  Inc. 

(Docket  No.  ER02-249.-J-OO0I 

Take  notice  that  on  August  22.  2002. 
Southern  Company  Services,  Inc..  acting 
on  behalf  of  Alabama  Power  Company, 
Georgia  Power  Company,  Gulf  Power 
Company,  Mississippi  Power  Company, 
Savannah  Electric  and  Power  Company 
and  Southern  Electric  Generating 
Company,  tendered  for  Commission 
review  information  concerning  the 
revised  depreciation  rates.  The  purpose 
of  the  filing  is  to  secure  Commission 
authority,  as  required  by  Order  No.  618. 
to  use  revised  depreciation  rates  for 
purposes  of  actual  cost  reconciliation 
under  the  following  Commission 
jurisdictional  contracts: 

Unit  Power  Sale  Agreements  with 
Florida  Power  &  Light  Co.(Southem 
Operating  Companies,  Rate  Schedule 
FERC  No.  67),  Florida  Power 
Corporation  (Southern  Operating 
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Companies,  Rate  Schedule  FERC  No. 
66),  and  Jacksonville  Electric  Authority 
(Southern  Operating  Companies,  Rate 
Schedule  FERC  No.  68);  Scherer  4 
Transmission  Service  Agreements  with 
Jacksonville  Electric  Authority  (GPCo, 
First  Revised  Rate  Schedule  No.  825) 
and  Florida  Power  &  Light  Co.  (GPCo, 
First  Revised  Rate  Schedule  No.  826): 
and  Transmission  Service  Agreement 
with  Entergy  Power,  Inc.  (Southern 
Operating  Companies,  First  Revised 
Rate  Schedule  FERC  No.  78). 

If  permitted  to  be  made  effective  as  of 
January  1,  2002,  for  billing  purposes, 
application  of  the  revised  depreciation 
rates  will  result  in  reductions  in  the 
costs  and  charges  otherwise  applicable 
under  the  affected  contracts. 

Comment  Date:  September  12,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvww./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.       , 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22420  Filed  9-3-02;  8:45  ami 
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DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-2671-001,  etal.] 

Sithe  Edgar,  LLC,  etal.;  Electric  Rate 
and  Corporate  Regulation  Filings 

August  23,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed. in  ascending  order  within  each 
docket  classification. 

1.  Sithe  Edgar,  LLC;  Sithe  New  Boston 
LLC;  Sithe  Framingham,  LLC;  Sithe 
West  Medway,  LLC;  Sithe  Wyman,  LLC, 
Sithe  Mystic,  LLC;  Sithe  Mystic 
Development,  LLC;  Sithe  Fore  River 
Development,  LLC;  Sithe  Power 
Marketing,  L.P.;  Sithe  Energy 
Marketing,  L.P.;  AG-Energy,  L.P.;  Power 
City  Partners,  L.P.;  Seneca  Power 
Partners,  L.P.;  and  Sterling  Power 
Partners,  L.P. 

[Docket  Nos.  ER99-2671-O01,  ER01^2-004, 
EROl-^1-003,  ER99-2404-003,  ER02-2202- 

001,  and  ER98-2  78 2-003] 

Take  notice  that  on  August  20,  2002, 
Sithe  Edgar,  LLC;  Sithe  New  Boston, 
LLC;  Sithe  Framingham,  LLC;  Sithe 
West  Medway,  LLC;  Sithe  Wyman,  LLC; 
Sithe  Mystic,  LLC;  Sithe  Mystic 
Development,  LLC;  Sithe  Fore  River 
Development,  LLC;  Sithe  Power 
Marketing,  L.P.;  AG-Energy,  L.P.;  Power 
City  Partners,  L.P.;  Seneca  Power 
Partners,  L.P.;  and  Sterling  Power 
Partners,  L.P.;  (collectively,  the  Sithe 
Entities),  tendered  for  filing  a  notice  of 
change  in  status  pursuant  to  section  205 
of  the  Federal  Power  Act  with  respect  to 
each  entity's  authority  to  engage  in 
wholesale  sales  of  capacity,  energy  and 
ancillary  services  at  market-based  rates. 
The  change  in  status  involves  the  sale 
of  indirect  ownership  interests  in  the 
Sithe  Entities  from  Vivendi  Universal, 
S.A.;  Energies,  USA,  S.A.;  and  certain 
individual  Stockholders  to  Apollo 
Energy,  LLC. 

Comment  Date:  September  11,  2002. 

2.  Southern  Company  Services,  Inc. 

(Docket  Nos.  ER02-2015-001  and  ER02- 
2455-000) 

Take  notice  that  on  August  9. 2002, 
Southern  Company  Services,  Inc.  (SCS), 
acting  on  behalf  of  Georgia  Power 
Company  (GPC),  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Cancellation 
of  the  Intercormection  Agreement 
(Agreement)  between  Athens 
Development  Company,  L.L.C.  and  GPC 
(Service  Agreement  No.  452  under 
Southern  Companies'  Open  Access 
Transmission  Tariff,  Fourth  Revised 


Volume  No.  5).  An  effective  date  of 
August  9,  2002  has  been  requested. 
Comment  Date:  September  6.  2002. 


3.  New  England  Power  Pool 

[Docket  No.  ER02-2395-O01] 

Take  notice  that  on  August  21,  2002, 
the  New  England  Power  Pool  (NEPOOL) 
Participants  Committee  submitted  in  the 
above-captioned  docket  a  supplemental 
filing  amending  its  July  31,  2002  filing 
which  requested,  in  part,  that  (I)  Allied 
Utility  Network  LLC  (Allied  Utility)  be 
accepted  for  membership  in  NEPOOL 
effective  August  1,  2002  and  that  (ii)  the 
Participant  status  of  PSEG  Energy 
Technologies  hic.  (PSEG  ET)  and  Public 
Service  Electric  and  Gas  Company 
(PSE&G  together  with  PSEG  ET.  the 
PSEG  Affiliates)  be  terminated  as  of  July 
1,  2002.  The  supplemental  filing 
requests  that  the  July  31  filing  be 
amended  to  reflect  a  request  from  Allied 
Utility  that  its  membership  in  NEPOOL 
be  effective  as  of  October  1,  2002  and  to 
reflect  a  request  of  the  PSEG  Affiliates 
that  the  termination  of  the  Participant 
status  of  PSE&G  be  made  effective  as  of 
July  1,  2002  and  the  termination  request 
of  PSEG  ET  be  withdrawn. 

The  Participants  Committee  states 
that  copies  of  these  materials  were  sent 
to  the  New  England  state  governors  and 
regulatory  commissions  and  the 
Participants  in  NEPOOL. 

Comment  Date:  September  12,  2002. 

4.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2478-0001 

Take  notice  that  on  August  19,  2002, 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  an  executed 
interconnection  service  agreement 
among  PJM  and  Global  Winds  Harvest, 
Inc.  and  P&T  Technology  AG. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  each  of  the 
parties  to  the  agreement  and  the  state 
regulatory  commissions  within  the  PJM 
region. 

Comment  Date:  September  9,  2002. 

5.  Desert  Power,  L.P. 

[Docket  No.  ER02-24 79-000] 

Take  notice  that  on  August  19,  2002, 
Desert  Power,  L.P.  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
between  Desert  Power,  L.P.  and 
PacificCorp. 

Comment  Date:  September  9,  2002.    . 

6.  Duke  Energy  Corporation 

[Docket  Nos.  ER02-2480-000] 

Take  notice  that  on  August  20,  2002, 
Duke  Energy  Corporation  (Ihike),  on 
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behalf  of  Duke  Electric  Transmission 
(Duke  ET),  tendered  for  filing  a  Letter 
Agreement  between  Duke  ET  and 
Mountain  Creek  2001  Trust,  as  assignee 
of  GenPower  Anderson,  LLC,  under 
Diike  ET's  Open  Access  Transmission 
Tariff. 

Duke  seeks  an  efifective  date  of  May  8, 
2001  for  the  Letter  Agreement. 

Comment  D^te:  September  11,  2002. 

7.  Wolverine  Power  Supply 
Cooperative,  Inc. 

[Docket  No.  ER02-2481-O00] 

Take  notice  that  on  August  20,  2002, 
Wolverine  Power  Supply  Cooperative, 
Inc.,  submitted  for  filing  an  executed 
Power  Enabling  Agreement  Between 
Cinergy  Services,  Inc.  and  Wolverine 
Power  Supply  Cooperative,  Inc.,  dated 
Febriiary  12,  2001.  Wolverine  requests 
that  this  agreement  be  designated  as 
Service  Agreement  No.  15  under  its 
FERC  Electric  Tariff,  Original  Volume 
No.  2. 

Wolverine  requests  an  effective  date 
of  February  12,  2001  for  this  Agreement. 
Wolverine  states  that  a  copy  of  this 
filing  has  been  served  upon  Qnergy 
Services,  Inc.  and  the  Michigan  Public 
Service  Commission. 

Comment  Date:  September  11,  2002. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER02-2482-0001 

Take  notice  that  on  August  21,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  Letter 
Agreement  between  SCE  and  WM 
Energy  Solutions,  Inc.  (WM  Energy). 
The  Letter  Agreement  specifies  the 
terms  and  conditions  under  which  SCE 
will  begin  engineering  and  design  of  the 
facilities  necessary  to  intercoimect  the 
El  Sobrante  Landfill  4  MW  generating 
facility  to  SCE's  electrical  system  and  to 
provide  wholesale  Distribution  Service. 

Copies  of  this  filing  were  served  upon 
the  Fliblic  Utilities  Commission  of  the 
State  of  California  and  WM  Energy. 

Comment  Date:  September  12,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conunission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  vidll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 


or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22419  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 06-000,  et  al.] 

Vivendi  Universal,  S.A.,  et  al.;  Electric 
Rate  and  Corporate  Regulation  Filings 

August  27,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Vivendi  Universal,  S.A.,  Energies 
USA,  S.A.,  Apollo  Energy,  LLC,  Sithe 
Energies,  Inc.  and  Individual 
Stockholders 

(Docket  No.  EC02-1 06-000] 

Take  notice  that  on  August  20,  2002, 
Vivendi  Universal,  S.A.  (Vivendi), 
Energies  USA,  S.A.  (EUSA),  Apollo 
Energy,  LLC  (Apollo  Energy),  Sithe 
Energies,  Inc.  (Sithe),  and  Individual 
Stockholders  (collectively.  Applicants), 
filed  with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an 
application  pursuant  to  section  203  of 
the  Federal  Power  Act  for  authorization 
of  a  disposition  of  jurisdictional 
facilities  whereby  Vivendi,  EUSA  and 
Individual  Stockholders  will  sell  their 
ownership  interests  in  Sithe  to  Apollo 
Energy  for  cash.  Sithe  states  that  it  is 
engaged  primarily,  through  various 
subsidiaries,  in  the  development  and 
operation  of  non-utility  generation 
facilities.  Apollo  Energy  was  created  for 
the  purpose  of  acquiring  the  interests  in 
Sithe  and  has  not  control  over  electric 
generation  or  transmission  facilities. 
Applicants  state  that  the  transaction 
will  have  no  adverse  effect  on 
competition,  rates  or  regulation. 

Comment  Date:  September  20.  2002. 


2.  EWO  Marketing  L.P.  Constellation 
Power  Source,  Inc. 

[Docket  No.  EC02-1 07-000] 

Take  notice  that  on  August  19,  2002. 
EWO  Marketing  L.P.  (EWOM)  and 
Constellation  Power  Source,  Inc.  (CPS) 
tendered  for  filing  an  application 
requesting  all  necessary  authorizations 
under  Section  203  of  the  Federal  Power 
Act  for  EWOM  to  transfer  to  CPS  its 
interest  in  a  long-term  power  supply 
agreement  with  Wayne  White  Counties 
Electric  Cooperative,  Inc.  Copies  of  this 
filing  have  been  served  on  the  Arkansas 
Public  Service  Commission,  the 
Louisiana  Public  Service  Commission, 
the  City  Council  of  New  Orleans,  the 
Mississippi  Public  Service  Commission, 
and  the  Texas  Public  Utility 
Commission. 

Comment  Date:  September  9,  2002. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-597-001] 

Take  notice  that  on  August  22,  2002, 
PJM  Interconnection.  L.L.C.  (PJM)  PJM 
Interconnection,  L.L.C.  (PJM),  in 
compliance  with  paragraph  3  of  the 
Commission's  July  1,  2002  order  in  this 
proceeding,  100  FERC  161,011  ("July  1 
Order")  submitted  a  refund  report. 

PJM  states  that  copies  of  this  filing 
have  been  served  on  all  parties. 

Comment  Date:  September  12,  2002. 

4.  Ameren  Services  Company 

[Docket  No.  ER02-93O-002] 

Take  notice  that  on  August  23,  2002. 
Ameren  Services  Company  (ASC) 
tendered  for  filing  a  Network  Integration 
Transmission  Service  Agreement  and 
Network  Operating  Agreement  between 
ASC  and  City  of  Farmington,  Missouri. 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  replace  the  unexecuted 
Agreements  in  Docket  No.  ER  02-930- 
000  with  the  executed  Agreements. 

Comment  Date:  September  13,  2002. 

5.  Southern  California  Edison  Company 

[Docket  No.  ER02-1952-O011 

Take  notice  that  on  August  23.  2002. 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  the 
filing  made  on  May  31.  2002,  in  Docket 
No.  ER02-1 952-000.  lii  that  filing,  SCE 
filed  an  unexecuted  Service  Agreement 
for  Wholesale  Distribution  Service 
(Service  Agreement)  under  SCE's 
Wholesale  Distribution  Access  Tariff 
(Tariff),  an  unexecuted  Interconnection 
Facilities  Agreement  (Intercormection 
Agreement),  and  an  unexecuted 
Reliability  Management  System 
Agreement  (RMS  Agreement)  between 
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SCE  and  Berry  Petroleum  Company 
(BPC). 

This  amended  filing  reflects  SCE's 
and  BPC's  resolution  of  issues  between 
them  and  that  the  agreements  have  been 
executed. 

Copies  of  this  filing  were  served  upon 
the  Public  Utilities  Commission  of  the 
State  of  California  and  BPC. 

Comment  Date:  September  13.  2002. 

6.  Niagara  Mohawk  Power  Corporation 

[Docket  No.  ER02-2494-000| 

Take  notice  that  on  August  23,  2002, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for 
acceptance  an  amendment  to  the 
Interconnection  Agreement  for  Nine 
Mile  Point  Unit  2  located  in  Scriba, 
Oswega  County,  New  York  (the  NMP-2 
ICA).  The  NMP-2  ICA  is  designated 
Service  Agreement  No.  309  of  the  New 
York  Independent  System  Operator 
(NYISO)  (Dpen  Access  Transmission 
Tariff  (OATT).  This  is  the  first 
amendment  to  the  NMP-2  ICA.  In 
general,  the  amendment  adds  a  new 
section  to  the  NMP-2  ICA  and  replaces 
schedules  A,  B  and  D  of  the  agreement 
with  new  schedules  A,  B  and  D.  The 
new  section  concerns  rights  and 
obligations  related  to  an  Energy 
Management  System  (EMS)  contingency 
alarm.  Schedide  A  is  a  diagram 
describing  the  interconnection  of  Nine 
Mile  Point  Unit  2.  Schedules  B  and  D 
are  lists  of  equipment  at  the  facilities 
related  to  the  NMP-2  ICA.  The 
Amendment  is  fully  executed  by  all  the 
parties  to  the  NMP-2  ICA  and  it  is  the 
result  of  arm's-length  negotiations 
between  the  parties. 

Niagara  Mohawk  states  that  this  filing 
has  been  served  on  the  persons  listed  in 
the  service  list  for  Docket  No.  EROl- 
1986-000. 

Comment  Date:  September  13,  2002. 

7.  Niagara  Mohawk  Power  Corporation 

(Docket  No.  ER02-2495-0001 

Take  notice  that  on  August  23,  2002, 
Niagara  Mohawk  Power  Corporation 
(Niagara  Mohawk)  tendered  for 
acceptance  an  amendment  to  the 
Interconnection  Agreement  for  Nine 
Mile  Point  Unit  1  located  in  Scriba, 
Oswega  Coimty,  New  York  (the  NMP-1 
ICA).  The  NMP-1  ICA  is  designated  as 
Service  Agreemeiit  No.  308  of  the  New 
York  Independent  System  Operator 
(NYISO)  Open  Access  Transmission 
Tariff  (OATT).  This  is  the  first 
amendment  to  the  NMP-1  ICA.  In 
general,  the  amendment  adds  a  new 
section  to  the  NMP-1  ICA  and  replaces 
schedules  B  and  D  of  the  agreement 
with  new  schedules  B  and  D.  The  new 
section  concerns  rights  and  obligations 


related  to  an  Energy  Management 
System  (EMS)  contingency  alarm. 
Schedules  B  and  D  are  lists  of 
equipment  at  the  facilities  related  to  the 
NMP-1  ICA.  The  Amendment  is  fully 
executed  by  all  the  parties  to  the  NNflP- 
1  ICA  and  it  is  the  result  of  arm's-length 
negotiations  between  the  parties. 

Niagara  Mohawk  states  that  this  filing 
has  been  served  on  the  persons  listed  in 
the  service  list  for  Docket  No.  EROl- 
1986-000. 

Comment  Date:  September  13,  2002. 

8.  Southern  California  Edison  Company 

[Docket  No.  ER02-249&-0001 

Take  notice,  that  on  August  26,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  a  reduction  in 
the  rate  for  scheduling  and  dispatching 
services  provided  in  2002  as  embodied 
in  SCE's  agreements  with  the  following 
entities: 


1.  Arizona  Electric  Power  Coop- 
erative   

2.  Arizona  Public  Service  Com- 

?any  
mperial  Irrigation  District 

4.  Metropolitan  Water  District  of 
Southern  California  

5.  M-S-R  Public  Power  Agency 

6.  Pacific  Gas  and  Electric  Com- 
pany   


132 

348 
268 

292 
339 

256, 318 


SCE  requests  that  the  revised  rate  for 
these  services  be  made  effective  January 
1 ,  2002.  Copies  of  this  filing  were  served 
upon  the  Public  Utilities  Commission  of 
the  State  of  California  and  each  entity 
listed  above. 

Comment  Date:  September  16,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  vdth  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  Ld  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 


Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22421  Filed  9-3-02;  8:45  am) 

BILUNQ  CODE  67-17-01-P 

DEPARTMENT  OF  ENErSy 

Federal  Energy  Regulatory 
Commission 

Notice  of  Modificatton  to  Recreational 
Release  Flows  and  Soliciting 
Comments,  IMottons  to  Interverte,  and 
Protests 

August  28,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a:  Application  Type:  Request  to 
modify  the  recreational  flow  releases  for 
the  remainder  of  the  2002  rafting 
season. 

b:  Project  No.  432-076. 

c:  Date  Filed:  August  14,  2002. 

d.  Applicant:  Carolina  Power  &  Light 
Company. 

e.  Name  of  Project:  Walters 
Hydroelectric  Project. 

f.  Location:  The  project  is  located  on 
the  Pigeon  River  in  Haywood  County, 
North  Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791  (a)  825(r)  and  799 
and  801. 

h.  Applicant  Contact:  Larry  Mann, 
Carolina  Power  &  Light,  Tillery  Hydro 
Plant,  179  Tillery  Dam  Road,  Mt.  Gilead, 
NC  27306. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  fo  Jean 
Potvin  at  (202)  502-8928,  or  e-mail 
address:  jean.potvin@ferc.gov. 

j.  Deadline  for  filing  comments  and  or 
motions:  September  13,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
Please  include  the  following  number  (P- 
432-076)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  The 
licensee  has  requested  a  modification  to 
make  flow  releases  of  1000  cfs  between 
the  hours  of  12:30-5:30  pm  on 
Saturdays  only.  Required  releases  are  3 
weekdays  per  week  from  Saturday  of 
Memorial  Day  weekend  through 
Satiirday  of  Labor  Day  weekend  and  on 
all  Saturdays  and  4  weekdays  per  week 
two  weeks  prior  to  Memorial  Day 
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weekend  and  two  weeks  after  Labor  Day 
weekend.  The  licensee  consulted  with 
the  Tennessee  Wildlife  Resources 
Agency  and  the  Pigeon  River  Rafters 
Association.  On  August  15,  2002,  the 
Commission  granted  the  licensee's 
request,  but  reserved  authority  to 
require  changes  in  operation  based  upon 
comments  received  from  this  notice. 

1.  Location  of  Application:  This  filing 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8371  or  for 
TTY,  (202)  208-1659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  vtrill 
consider  all  protests  or  other  conunents 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS. 
"RECOMMENDA'nONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MO-nON  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particidar  application. 

p.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presimied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

[FR  Doc.  02-22477  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  e717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  for  Transfer  of 
License  and  Solicitation  of  Comments, 
Motions  to  intervene,  and  Protests 

August  28.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  11169-019. 

c.  Date  Filed:  June  20,  2002. 

d.  Applicants:  H  &  H  Properties  (HHP 
or  transferor)  and  Mayo  Hydropower, 
LLC  (Mayo  or  transferee). 

e.  Name  of  Project:  Avalon. 

f.  Location:  On  the  Mayo  River,  near 
the  Town  of  Mayodan  in  Rockingham 
County,  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Dean  Edwards, 
Manager,  Mayo  Hydropower,  LLC.,  5400 
Downing  Street,  Dover,  FL  33527, 
Telephone  No.  (813)  659-1007. 

i.  FERC  Contact!  Tom  Papsidero,  (202) 
219-2715. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  September  27,  2002. 

All  documents  (original  and  eight 
copies)  shoidd  be  filed  with 

MagaUe  R.  Salas,  Secretary,  Federal 
Energy  Regidatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2O01(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiuages  electronic  filings. 
Please  include  the  project  number  (P- 
11169-019)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  HHP 
requests  approval  to  transfer  its  license 
to  Mayo. 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 


Commission's  Web  site  at  http:// 
wwH'.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordancs  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulator>-  Commission,  888 
First  Street.  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  AppUcant  specified  in  the 
particular  application. 

Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22478  Filed  9-3-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Coimnlssion 

Notice  of  Application  for  Transfer  of 
License  and  Solicitation  of  Comments, 
Motions  to  Intervene,  and  Protests 

August  28,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Application  Type:  Transfer  of 
License. 

b.  Project  No:  11219-027. 

c.  Date  Filed:  June  20,  2002. 

d.  Applicants:  Mayo  Hydro,  LLC 
(transferor)  and  Mayo  Hydropower,  LLC 
(transferee). 

e.  Name  of  Project:  Mayo. 

f.  Location:  On  the  Mayo  River,  near 
the  Town  of  Mayodan  in  Rockingham 
Coimty,  North  Carolina.  The  project 
does  not  utilize  federal  or  tribal  lands. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

h.  Applicant  Contact:  Dean  Edwards, 
Manager,  Mayo  Hydropower,  LLC,  5400 
Downing  Street,  Dover,  FL  33527, 
Telephone  No.  (813)  659-1007. 

i.  FERC  Contact:  Tom  Papsidero,  (202) 
219-2715. 

j.  Deadline  for  filing  comments  and/ 
or  motions:  September  27,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  irt  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
11219-027)  on  any  comments  or 
motions  filed. 

k.  Description  of  Transfer:  Mayo 
Hydro,  LLC  requests  approval  to  transfer 
its  license  to  Mayo  Hydropower,  LLC. 

1.  Location  of  the  Application:  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimaent.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  A  copy  is  also  available 
for  inspection  and  reproduction  at  the 
address  in  item  h.  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 


so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS".  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  Any  of  the  above-named 
documents  must  be  filed  by  providing 
the  original  and  the  number  of  copies 
provided  by  the  Commission's 
regulations  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
A  copy  of  any  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

Agency  Comments:  Federal,  state,  and 
local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  fr., 

Deputy  Secretary. 

[FR  Doc.  02-22479  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

Augu.st  28,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
withihe  Commission  and  is  available 
for  public  inspection: 


a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12198-000. 

c.  Date  filed:  June  10,  2002. 

d.  Applicant:  Green  Point  Hydro.  LLC. 

e.  NMie  and  Location  of  Project:  The 
Green  Point  Upper  Dam  Hydroelectric 
Project  would  be  located  on  Green  Point 
Creek  at  an  existing  dam  owned  by  the 
Hood  River  Irrigation  District  in  Hood 
River  Coimty,  Oregon.  The  project 
would  not  occupy  Federal  or  Tribal 
lands. 

f.  Filed  Piu'suant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Lie,  P.O.  Box  535.  Rigby,  ID 
83442,  (208)  745-0834,  fax  (208)  745- 
0835. 

h.  FERC  Contact:  Elizabeth  Jones  (202) 
502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  docimients  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas.  Secretary.  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE.  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's 'Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12198-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiirce  agency,  they 
must  also  serve  a  copy  of  the  docimient 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project  would  operate  in  nm-of-river 
mode  and  consist  of:  (1)  An  existing 
concrete  dam  31-feet-high,  and  920-feet- 
crest-length,  (2)  an  existing  reservoir 
with  a  surface  area  of  44  acres,  a  storage 
capacity  of  715  acre-feet,  and  a  normal 
maximum  water  surface  elevation  of 
3,162  feet,  (3)  a  proposed  144-inch  steel 
penstock  approximately  200  feet 
long,(4)  a  proposed  powerhouse 
containing  two  tuxbines  with  a  total 
installed  capacity  of  5.2  MW,  (5)  a 
proposed  switchyard,  (6)  approximately 
five  miles  of  proposed  25kV 
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transmission  line,  and  (7)  appurtenant 
facilities. 

The  project  would  have  an  estimated 
annual  generation  of  24.8  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Comn^ission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Green  Point  Hydro. 
LLC.  975  South  State  highway,  Logan. 
UT  84321.  (435)  752-2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Conmiission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice,  of  Intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
•application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  imder 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 


proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rides  of  Practice  and 
Procedure,  18  CFR  385.210,  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documentsr-Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION". 
"COMPETING  APPLICATION". 
"PROTEST",  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regidations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application, 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant,  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc,  02-22480  Filed  9-3-02;  8:45  am] 

BNXMG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
intervene,  Protests,  and  Comments 

August  28.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12221-000. 

c.  Date  filed:  June  17,  2002. 

d.  Applicant:  Clinton  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Clinton  Dam  Hydroelectric  Project 
would  be  located  on  the  Wakarusa  River 
in  Douglas  County,  Kansas.  The  project 
would  occupy  lands  administered  by 
the  U.S.  Army  Corps  of  Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.,  P,0.  Box  535,  Rigby,  ID 
83442,  (208)  745-0834,  fax  (208)  745- 
0835;  npsi@nwpwrservices.com. 

h.  FERC  Contact:  Elizabeth  Jones 
(202)  502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with: 

Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12221-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
nm-of-river  project  would  utilize  the 
Corps'  existing  Clinton  Lake  Dam  and 
Clinton  Lake  and  would  consist  of:  (1) 
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A  proposed  72-inch  steel  penstock 
approximately  250  feet  long,  (2)  a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
2  MW,  (3)  a  proposed  switchyard,  (4) 
approximately  two  miles  of  proposed 
25kV  transmission  line,  and  (5) 
appurtenant  facilities. 

The  project  would  have  an  estimated 
aimual  generation  of  3  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Clinton  Hydro,  LLC,  975 
South  State  Highway,  Logan.  UT  84321, 
(435)  752-2580. 

1.  Preliminary  Permit:  Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit:  Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent:  A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 


served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit:  A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene:  Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents:  Any  filings  must  bear  in  all 
capital  letters  the  title  "COMMENTS", 
"NOTICE  OF  INTENT  TO  FILE 
COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST".  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street, 
NE.Washington.  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 
at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

r.  Agency  Comments:  Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  ft-om  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 


agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-22481  Filed  9-3-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

August  28,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12227-000. 

c.  Date  filed:  June  17,  2002.     . 

d.  Applicant:  Granger  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Granger  Dam  Hydroelectric  Project 
would  be  located  on  the  San  Gabriel 
River  in  Williamson  County,  Texas.  The 
project  would  occupy  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President,  Northwest  Power 
Services,  Inc.;  P.O.  Box  535,  Rigby,  ID 
83442.  (208)  745-0834,  fax  (208)  745- 
0835. 

h.  FERC  Contact:  Elizabeth  Jones  (202) 
502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  fi-om  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12227-000)  on  any  conunents  or 
motions  filed. 

The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 


56552 


Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Notices 


Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Notices 56551 


Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resoiirce  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  ofProject:  The  proposed 
nm-of-river  project,  using  the  Corps' 
existing  Granger  Dam  and  Granger  Lake, 
would  consist  of:  (1)  A  proposed  120- 
inch  steel  penstock  approximately  200 
feet  long,  (2)  a  proposed  powerhouse 
containing  two  tiu-bines  with  a  total 
installed  capacity  of  5  MW,  (3)  a 
proposed  switchyard,  (4)  approximately 
one  mile  of  proposed  25kV  transmission 
line,  and  (5)  appurtenant  facilities. 

The  project  would  have  an  estimated 
annual  generation  of  5.4  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Granger  Hydro,  LLC, 
975  South  State  Highway,  Logan,  UT 
84321.  (435)  752-2580. 

1.  Preliminary  Permit — ^Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  conmient  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 


prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  enviromnental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPE'nNG  APPLICATION", 
"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE 
.Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 


A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

.  {FR  Doc.  02-22482  Filed  9-3-02:  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  to 
Intervene,  Protests,  and  Comments 

August  28,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12238-000. 

c.  Date  filed:  June  17,  2002. 

d.  Applicant:  Orwell  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Orwell  Dam  Hydroelectric  Project 
would  be  located  on  the  Otter  Tail  River 
in  Otter  Tail  County.  Minnesota.  The 
project  would  occupy  lands 
administered  by  the  U.S.  Army  Corps  of 
Engineers. 

f.  Filed  Pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

g.  Applicant  Contact:  Mr.  Brent 
Smith,  President.  Northwest  Power 
Services,  Inc.,  P.O.  Box  535,  Rigbv.  ID 
83442.  (208)  745-0834.  fax  (208)  745- 
0835;  npsi@nwpwTservices.com. 

h.  FERC  Contact:  Elizabeth  Jones  (202) 
502-8246. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary',  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE'.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12238-000)  on  any  comments  or 
motions  filed. 
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The  Commission's  rules  of  practice 
and  procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
run-of-river  project  would  utilize  the 
Corps'  existing  Orwell  Dam  and 
Reservoir  and  would  consist  of:  (1)  A 
proposed  84-inch  steel  penstock 
approximately  250  feet  long,  (2) a 
proposed  powerhouse  containing  one 
turbine  with  a  total  installed  capacity  of 
1.2  MW,  (3)  a  proposed  switchyard,  (4) 
approximately  one  mile  of  proposed 
25kV  transmission  line,  and  (5) 
appurtenant  facilities. 

■Phe  project  would  have  an  estimated 
annual  generation  of  8.4  GWH. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www. fere. gov  using  the  'FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Orwell  Hvdro,  LLC,  975 
South  State  Highway,  Logan.  UT  84321, 
(435) 752-2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 


later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  subinit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
•COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST  ",  "MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street, 
NE., Washington,  DC  20426.  An 
additional  copy  must  be  sent  to 
Director,  Division  of  Hydropower 
Administration  and  Compliance, 
Federal  Energy  Regulatory  Commission, 


at  the  above-mentioned  address.  A  copy 
of  any  notice  of  intent,  competing 
application  or  motion  to  intervene  must 
also  be  served  upon  each  representative 
of  the  Applicant  specified  in  the 
particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
conmients  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

|FR  Doc.  02-22483  Filed  9-.3-02:  8:4.5  am]    * 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  IMeeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  IMeeting 
and  List  of  Persons  to  Attend 

August  29,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3(a)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  94-409),  5  U.S.C.  552b: 

AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 

DATE  AND  11ME:  September  5.  2002(30 
Minutes  Following  Regular  Commission 
Meeting). 

PLACE:  Hearing  Room  5,  888  First  Street, 
NE.,  Washington,  DC  20426. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  Inquiries  and 
Enforcement  Related  Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400. 

Chairman  Wood  and  Commissioners 
Massey,  Breathitt  and  Brownell  voted  to 
hold  a  closed  meeting  on  September  5, 
2002.  Attached  is  the  certification  of  the 
General  Counsel  explaining  the  action 
closing  the  meeting. 

The  Chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
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advise  the  Coirmiissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas, 

Secretary. 

CERTIFICATION 

I  hereby  certify  that,  in  my  opinion, 
Commission  deliberations  scheduled  for 
September  5,  2002,  concerning  non-public 
investigations  and  inquiries  may  properly  be 
closed  to  public  observation.  Discussions  are 
likely  to  involve  disclosure  of  trade  secrets  or 
financial  information  or  other  privileged  or 
confidential  information  obtained  from  a 
person.  Discussions  also  may  involve 
investigative  records  compiled  for  law 
enforcement  purposes,  or  information  which 
if  written  would  be  contained  in  such 
records,  the  disclosure  of  which  would 
interfere  with  enforcement  proceedings. 
Further,  discussions  may  involve  the 
possible  initiation  of  administrative 
proceedings  the  premature  disclosure  of 
which  could  frustrate  implementation  of 
proposed  agency  action. 

The  relevant  exemptions  on  which  this 
certification  is  based  are  set  forth  in  5  U.S.C. 
§§552b(c)(4),  (7)(A),  and  (9)(B),  (10),  and  18 
C.F.R.  §§375.2Q5(a)(4),  (7)(I),  (9Kii),  and  (10). 

Dated:  August  28,  2002. 
Cynthia  A.  Marlette, 
General  Counsel. 

[FR  Doc.  02-22584  Filed  9-3-02;  10:53  am] 
BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Change  in  Available 
Document  Formats  for  FERC 
issuances 

August  27,  2002. 

The  Federal  Energy  Regulatory 
Commission  hereby  gives  notice  that 
effective  September  9,  2002,  it  will  no 
longer  post  the  scanned  image  version 
of  issuances  in  its  Federal  Energy 
Regulatory  Records  Information  System 
(FERRIS). 

The  change  applies  to  orders  and 
notices  issued  by  the  Office  of  the 
Secretary  as  well  as  to  delegated  orders 
and  notices.  As  a  result  of  this  change, 
the  signatiu-e  of  the  Secretary,  Deputy 
Secretary,  Office  Director,  or  other 
official,  as  appropriate,  will  no  longer 
appear  on  any  of  the  files  viewable  and/ 
or  downloadable  from  FERRIS.  The 
signed  paper  copy  will  continue  to  be 
the  official  copy  of  record,  and  persons 
desiring  a  copy  of  the  signed  copy  of 
record  for  any  Commission  issuance 
will  still  be  able  to  request  the  signed 
copy  from  the  Commission  Public 
Reference  Room. 

All  issuances  will  be  available  in 
FERRIS  for  viewing  and/or  download  in 


three  file  formats:  the  source  document 
format  (WordPerfect  or  Word),  Portable 
Document  Format  (PDF),  and  ASCII  text 
format.  The  PDF  version  will  provide 
the  page  integrity  that  was  previously 
available  only  from  the  scanned  image 
version  or  an  official  paper  copy. 

Elimination  of  the  scanned  image  file 
format  for  issuances  will  result  in  faster 
processing  of  Commission  documents 
into  FERRIS. 

For  additional  information  on 
retrieving  a  signed  copy,  please  contact 
the  Public  Reference  Room  on  202-502- 
8371. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22476  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Western  Area  Power  Administration 

Boulder  Canyon  Project— Base  Charge 
and  Rates 

AGENCY:  Western  Area  Power 

Administration,  DOE. 

ACTION:  Notice  of  base  charge  and  rates. 

SUMMARY:  The  Secretary  of  the 
Department  of  Energy  (DOE)  has 
approved  Rate  Schedule  BCP-F6,  FY 
2003  Base  Charge  and  Rates  (Rates)  for 
Boulder  Canyon  Project  (BCP)  electric 
service  provided  by  the  Western  Area 
Power  Administration  (Western).  The 
Rates  will  provide  sufficient  revenue  to 
pay  all  annual  costs,  including  interest 
expense,  and  investment  repayment 
within  the  allowable  period. 
DATES:  The  Rates  will  be  effective  the 
first  day  of  the  first  full  billing  period 
begiiming  on  or  after  October  1,  2002. 
These  Rates  will  stay  in  effect  through 
September  30,  2003,  or  until  other  Rates 
replace  them. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Gloria  Jordan,  Public  Utilities  Specialist, 
Western  Area  Power  Administration, 
P.O.  Box  6457,  Phoenix,  AZ  85005- 
6457,  telephone  (602)  352-2649,  e-mail 
jordan@wapa.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Deputy  Secretary  of  Energy  approved 
the  existing  Rate  Schedule  BCP-F6  for 
BCP  electric  service  on  September  18, 
2000  (Rate  Order  No.  WAPA-94,  65  FR 
60933,  October  13,  2000),  on  an  interim 
basis,  effective  on  October  1,  2000, 
through  September  30,  2005,  that 
allowed  for  an  aimual  recalculation  of 
the  rates.  On  July  31,  2001,  the  Federal 
Energy  Regulatory  Commission  (FERC) 
approved  Rate  Order  No.  WAPA-94  on 
a  final  basis. 


Under  Rate  Schedule  BCP-F6.  the 
existing  composite  rate,  effective  on 
October  1,  2001,  was  10.32  mills  per 
kilowatthour  (mills/kWh),  the  base 
charge  was  $48,039,988,  the  energy  rate 
was  5.33  mills/kWh,  and  the  capacity 
rate  was  $0.99  per  kilowattmonth 
(kWmonth).  The  newly  calculated  Rates 
for  BCP  electric  service  to  be  effective 
October  1,  2002,  will  result  in  an  overall 
composite  rate  of  11.16  mills/kWh.  This 
is  an  increase  of  approximately  8 
percent  when  compared  with  the 
existing  BCP  electric  service  composite 
rate.  The  increase  is  due  to  an  increase 
in  the  aimual  revenue  requirement  and 
a  projected  lower  water  year  from  the 
previous  year  that  results  in  reduced 
energy  sales.  The  FY  2003  base  charge 
is  increasing  to  $50,761,729.  The 
increase  is  due  mainly  to  higher 
operation  and  maintenance  expenses, 
replacement  costs,  replenishing  the 
working  capital  fund,  and  a  reduction  in 
revenues  from  reduced  tour  ticket  sales 
at  the  Hoover  Dam  following  the 
September  11,  2001.  terrorist  attack.  The 
FY  2003  energy  rate  of  5.58  mills/kWh 
is  approximately  a  5-percent  increase 
from  the  existing  energy  rate  of  5.33 
mills/kWh.  The  FY  2003  capacity  rate  of 
$1.08/kWmonth  is  approximately  a  9- 
percent  increase  from  the  existing 
$0.99/kWmonth  capacity  rate. 

The  following  simmiarizes  the  steps 
taken  by  Western  to  ensure  involvement 
of  all  interested  parties  in  determining 
the  Rates: 

1.  On  February  13,  2002,  a  letter  was 
mailed  from  Western's  Desert  Southwest 
Customer  Service  Region  to  the  BCP 
Contractors  and  other  interested  parties 
announcing  an  informal  customer 
meeting,  and  public  information  and 
public  comment  forums. 

2.  A  Federal  Register  (FR)  notice  was 
published  on  February  27,  2002  (67  FR 
8964),  announcing  the  proposed  rate 
adjustment  process,  initiating  a  public 
consultation  and  comment  period, 
announcing  public  information  and 
public  comment  forums,  and  presenting 
procedures  for  public  participation. 

3.  Discussion  of  the  proposed  Rates 
was  initiated  at  an  informal  BCP 
Contractor  meeting  held  March  21, 
2002,  in  Phoenix,  Arizona.  At  this 
informal  meeting,  representatives  from 
Western  and  the  Bureau  of  Reclamation 
(Reclamation)  explained  the  basis  for 
estimates  used  to  calculate  the  Rates.  A 
question  and  answer  session  was  held. 

4.  At  the  public  information  forum 
held  on  April  4,  2002,  in  Phoenix, 
Arizona,  Western  and  Reclamation 
representatives  explained  the  proposed 
Rates  for  FY  2003  in  greater  detail.  A 
question  and  answer  session  was  held. 
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5.  A  public  comment  forum  was  held 
on  April  25.  2002,  in  Phoenix  Arizona, 
to  give  the  public  an  opportunity  to 
comment  for  the  record.  Three  persons 
representing  customers  made  oral 
comments. 

6.  Two  comment  letters  were  received 
during  the  90-day  consultation  and 
comment  period.  The  consultation  and 
comment  period  ended  May  28,  2002. 
All  comments  were  considered  in 
developing  the  Rates  for  FY  2003. 
Written  comments  were  received  from: 
Irrigation  &  Electrical  Districts 
Association  of  Arizona,  Metropolitan 
Water  District  of  Southern  California. 

Comments  and  responses, 
paraphrased  for  brevity,  are  presented 
below. 

Civil  Service  Retirement  Costs 

Comment:  The  Contractors  are 
requesting  Western  and  DOE  reexamine 
the  issue  of  including  full  civil  service 
retirement  costs  in  the  BCP  Rales.  The 
Contractors  have  expressed  that  the 
pending  legislation  S.  1612,  clearly 
demonstrates  that  no  authority  exists  in 
law  for  DOE  to  collect  these  costs. 

Response:  Western  began  collecting 
the  full  costs  (including  the  Office  of 
Personnel  Management  funded  portion] 
of  the  Civil  Service  Retirement  System 
and  other  post-retirement  benefits  in  the 
BCP  rates  after  the  issuance  of  a  legal 
opinion  from  the  DOE  General  Counsel 
dated  July  1, 1998.  The  FERC  approved 
the  collection  of  these  costs  on  July  31, 
2001  (96  FERC  161,171).  Although 
pending  legislation  (S..1612,  Section 
201)  has  been  proposed  in  Congress 
addressing  full  funding  of  Federal 
retiree  costs.  Western  and  DOE  believe 
this  legislation  does  not  address  the 
recovery  of  such  costs  by  the  Power 
Marketing  Administrations  through 
rates.  Therefore,  at  this  time.  Western 
will  continue  to  include  these  costs  in 
its  rate-setting  power  repayment  study. 

Non-reimbuisable  Costs 

Comment:  The  Contractors  expressed 
concern  that  the  increase  in  security 
costs  and  the  lost  revenues  from 
reduced  tourism  at  the  Hoover  Dam 
Visitor  Center  due  to  the  September  1 1 , 
2001 ,  terrorist  attack,  should  be  treated 
as  non-reimbursable. 

Response:  A  memorandum  dated 
April  4,  2002,  from  John  W.  Keys.  III. 
Commissioner  of  Reclamation, 
established  that  supplemental 
appropriations  received  in  response  to 
the  September  11,  2001,  attacks  for 
security  at  Hoover  Dam  and  future 
expenditures  for  counter-terrorism 
measures  should  be  considered  non- 
reimbursable costs.  Other  costs 
associated  with  the  seciirity  of  the 


facilities  and  the  lost  revenues  due  to 
reduced  tourism  at  Hoover  Dam  are 
considered  reimbursable.  Western  has 
not  received  any  appropriations  to 
respond  to  post  September  11th  security 
concerns.  If  Western  does,  it  will  make 
a  determination  at  that  time  with  regard 
to  the  reimbursability  of  the  expenses. 

Allocation  of  Specific  Costs 

Comment:  A  Contractor  requested    • 
Western  provide  the  cost  allocation 
methodology  for  Hoover-related 
common  facilities  at  Mead  Substation 
such  as  the  Arizona  and  Nevada 
switchyard,  potable  water  and  fire 
system,  Buchanan  Boulevard,  and  any 
other  transmission-related  costs. 

Response:  Western  presented  a 
proposal,  at  the  Engineering  and 
Operating  Committee  (E&OC)  meeting 
held  May  15,  2002,  for  allocating  future 
construction  costs  related  to  common 
facilities  at  Mead  Substation.  Several 
Contractors  provided  feedback  and 
suggestions  for  Western  to  consider 
prior  to  proceeding  forward.  Western 
will  continue  to  work  with  the 
Contractors  through  the  E&OC  in 
developing  an  equitable  cost  allocation 
methodology  for  common  facilities  at 
Mead  Substation.  Western  will  present 
the  revisions  to  the  proposed  cost 
allocation  methodology  at  the  next 
quarterly  E&OC  meeting  scheduled  for 
October  16,  2002.  Any  resulting  change 
in  the  costs  allocated  to  BCP  for  the 
Mead  Substation  will  be  addressed  in 
future  rate  processes. 

Uprating  Credit  Program  Discrepancies 

Comment:  A  Contractor  expressed 
concerns  about  the  discrepancies  in  the 
administration  of  the  uprating  credits 
that  still  exist  under  the  uprating 
program.  A  request  was  made  for 
Western  to  hold  another  meeting  in 
mid-June  to  resolve  the  outstanding 
issues. 

Response:  Western  held  a  meeting 
with  the  Contractors  on  Jime  27,  2002. 
The  outstanding  issues  were  resolved. 

BCP  Electric  Service  Rates 

BCP  electric  service  rates  are  designed 
to  recover  an  annual  revenue 
requirement  that  includes  the  operation 
and  maintenance  expenses,  payments  to 
States,  visitor  services,  uprating 
program,  replacements,  investment 
repayment,  and  interest  expense. 
Western's  power  repayment  study 
allocates  the  projected  annual  revenue 
requirement  for  electric  service  between 
capacity  and  energy.  50  percent  to 
capacity  and  50  percent  to  energy. 


Procedural  Requirements 

BCP  electric  service  rates  are 
developed  under  the  Department  of 
Energy  Organization  Act  (42  U.S.C. 
7101-7352),  through  which  the  power 
marketing  functions  of  the  Secretary  of 
the  Interior  and  the  Bureau  of 
Reclamation  imder  the  Reclamation  Act 
of  1902  (ch.  1093,  32  Stat.  388),  as 
amended  and  supplemented  by 
subsequent  enactments,  particularly 
section  9(c)  of  the  Reclamation  Project 
Act  of  1939  (43  U.S.C.  485h(c)),  and 
other  acts  that  specifically  apply  to  the 
project  involved,  were  transferred  to 
and  vested  in  the  Secretary  of  Energy, 
acting  by  and  through  Western. 

By  Delegation  Order  No.  00-037.00, 
effective  December  6,  2001,  the 
Secretary  of  Energy  delegated  (1)  the 
authority  to  develop  long-term  power 
and  transmission  rates  on  a  non- 
exclusive basis  to  Western's 
Administrator,  (2)  the  authority  to 
confirm,  approve,  and  place  such  rates 
into  effect  on  a  interim  basis  to  the 
Deputy  Secretary  and  (3)  the  authority 
to  confirm,  approve,  and  place  into 
effect  on  a  final  basis,  to  remand  or  to 
disapprove  such  rates  to  the  FERC. 
Existing  DOE  procedures  for  public 
participation  in  electric  service  rate 
adjustments  are  located  at  10  CFR  part 
903,  effective  September  18, 1985  (50 
FR  37835).  DOE  procedures  were 
followed  by  Western  in  developing  the 
rate  formula  approved  by  FERC  on  July 
31,  20O1,  at  96  FERC  f  61.171. 

The  Boulder  Canyon  Project 
Implementation  Agreement  Contract  No. 
95-PAO-10616  requires  Western,  prior 
to  October  1  of  each  rate  year,  to 
determine  the  annual  rates  for  the  next 
fiscal  year.  The  rates  for  the  first  rate 
year  and  each  fifth  rate  year  thereafter, 
shall  become  effective  provisionally 
upon  approval  by  the  Deputy  Secretary 
of  Energy  subject  to  final  approval  by 
the  FERC.  For  all  other  rate  years,  the 
rates  shall  become  effective  on  a  final 
basis  upon  approval  by  the  Deputy 
Secretary  of  Energy. 

Western  will  continue  to  provide  the 
Contractors  annual  rates  by  October  1  of 
each  year  using  the  same  rate-setting 
formula.  The  rates  are  reviewed 
annually  and  adjusted  upward  or 
downward  to  assure  sufficient  revenues 
to  achieve  payment  of  all  costs  and 
financial  obligations  associated  with  the 
project.  Each  fiscal  year.  Western 
prepares  a  power  repayment  study  that 
updates  actual  revenues  and  expenses 
and  includes  future  estimates  of  annual 
revenues  and  expenses  for  the  BCP 
including  interest  and  capitalized  costs. 

Western's  BCP  electric  service  rate- 
setting  formula  set  forth  in  Rate  Order 
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No.  WAPA-70  was  approved  on  April 
19, 1996.  in  Docket  No.  EF96-5091-000 
at  75  FERC  U  62,050,  for  the  period 
beginning  November  1, 1995,  and 
ending  September  30,  2000.  Rate  Order 
No.  WAPA-94  extended  the  existing 
rate-setting  formula  beginning  on 
October  1,  2000,  and  ending  September 
30,  2005.  The  BCP  rate-setting  formula 
includes  a  base  charge,  an  energy  rate, 
and  a  capacity  rate.  The  rate-setting 
formula  was  used  to  determine  the  BCP 
FY  2003  Base  Charge  and  Rates. 

Western  proposes  the  FY  2003  base 
charge  of  $50,761,729,  the  energy  rate  of 
5.58  mills/kVVh,  and  the  capacity  rate  of 
$1.08/kWmonth  be  approved  on  a  final 
basis. 

Consistent  with  procedures  set  forth 
in  10  CFR  part  903,  Western  held  a 
consultation  and  comment  period!  The 
notice  of  the  proposed  FY  2003  Rates  for 
electric  service  was  published  in  the 
Federaf  Register  on  February  27,  2002. 

Following  review  of  Western's 
proposal  within  DOE,  I  approve,  in  the 
absence  of  a  Deputy  Secretary,  the  FY 
2003  Rates,  on  a  final  basis  for  BCP 
electric  service,  imder  Rate  Schedule 
BCP-F6,  throiigh  September  30,  2003. 

Dated:  August  14,  2002. 
Spencer  Abraham, 
Secretary. 

(FR  Doc.  02-22489  Filed  9-3-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0191;  FRL-7194-9] 

Organophosplurte  P««ticfctes; 
RaMsesMiMnt  of  More  Non- 
Contributing  Commodity  TotorancM 

AGENCY:  Enviroiunental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  As  part  of  its  ongoing  review 
of  existing  organophosphate  (OP) 
tolerances  under  the  Food  Quality 
Protection  Act  (FQPA),  EPA  has 
determined  that  16  OP  tolerances  can  be 
reassessed  at  this  time.  EPA  has 
concluded  that  these  tolerances  make,  at 
most,  a  minimal  or  negligible 
contribution  to  the  cumulative  risk  from 
OP  pesticides.  These  tolerances  are 
considered  to  be  "non-contributors" 
based  on  the  small  nimiber  of  reported 
pesticide  residue  detections  in  the 
monitoring  data  being  used  in  the  OP 
ciunulative  risk  assessment  (CRA),  the 
U.S.  Department  of  Agriculture's 
(USDA)  Pesticide  Data  Program  (PDP) 
and  low  consumption  in  the  most 
highly  exposed  subgroup  (children  ages 


1  to  2).  These  non-contributor  tolerances 
meet  the  FQPA  safety  standard  in 
section  408(b)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  and 
can  be  reassessed  for  the  purposes  of 
FFDCA  section  408(q).  This  notice 
discusses  the  concept  and  basis  for  this 
approach  to  reassessing  selected  OP 
tolerances  based  on  available 
information  relating  to  the  revised  OP 
CRA.  Nothing  in  this  notice  is  intended 
to  modify  in  any  way  any  determination 
or  requirement  set  forth  in  individual 
pesticide  Interim  Reregistration 
Eligibility  Decisions  (IREDs),  or  affect 
regulatory  agreements  or  use 
cancellation  actions  required  for  some 
other  piupose  (e.g.,  due  to  worker  or 
ecological  risk  concerns). 
DATES:  The  reassessment  of  these 
tolerances  is  effective  as  of  July  31. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Angulo.  Special  Review  and 
Reregistration  Division  (7805C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Peimsvlvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8004;  e- 
mail  address:  angulo.karen@epa.gov. 
SUPPI-EMENTARY  INFORMATION: 

L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  who  are  interested  in  the  use 
of  pesticides  on  food.  As  such,  the 
Agency  has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particidar  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  dociunents  that 
might  be  available  electronically,  firom 
the  EPA  Internet  Home  Pago  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  dociunent  under  the 
"Federid  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  In  addition, 
copies  of  this  notice  may  also  be 
accessed  at  http:  www.epa.gov/ 
oppsrrdl/op. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  niunber  OPP- 


2002-0191.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This 
officialrecord  includes  the  documents 
that  are  physically  located  in  the  docket, 
as  well  as  the  documents  that  are 
referenced  in  those  documents.  The 
public  version  of  the  official  record  does 
not  include  any  information  claimed  as 
CBI.  The  public  version  of  the  official 
record,  which  includes  printed,  paper 
versions  of  any  electronic  comments 
submitted  during  an  applicable 
comment  period  is  available  for 
inspection  in  the  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Rm.  119,  Crystal  Mall  #2,  1921  Jefferson 
Davis  Hwy.,  Arlington,  VA,  from  8:30 
a.m.  to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  PIRIB 
telephone  number  is  (703)  305-5805. 

n.  Background 

FQPA  significantly  amended  the 
FFDCA,  creating  a  new  safety  standard 
for  judging  the  acceptability  of 
tolerances  for  pesticide  residues  in  food. 
The  new  statutory  standard  allows  EPA 
to  approve  a  new  tolerance  or  leave  an 
existing  tolerance  in  place  only  if  the 
tolerance  is  "safe."  The  statute  defines 
"safe"  to  mean  "that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  fi-om  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  data"  FFDCA  section 
408(b)(2)(A)(ii).  In  making  the  safety 
determination,  EPA  "shall  consider, 
among  other  relevant  factors — available 
information  concerning  the  cumulative 
effects  of  such  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity."  FFDCA  section 
408(b)(2)(D)(v).  The  FQPA  amendments 
not  only  made  the  new  safety  standard 
applicable  to  new  tolerances,  but  also  to 
tolerances  in  existence  when  FQPA 
became  law.  FQPA  set  a  10-year 
schedule  for  EPA  to  reassess  all  existing 
tolerances,  with  interim  deadlines  for 
completion  of  33%  and  66%  of 
tolerance  reassessments  3  to  6  years, 
respectively,  after  the  date  of  enactment. 
Pesticide  tolerances  subject  to 
reassessment  under  the  FQPA  section 
408(q)  may  only  remain  in  effect 
without  modification  if  they  meet  the 
section  408(b)(2)  safety  standard. 
Finally.  FQPA  instructed  EPA  to  give 
priority  to  the  review  of  tolerances 
which  appear  to  pose  the  greatest  risk  to 
public  health. 

Consistent  with  the  FQPA  mandate. 
EPA  identified  OPs  as  high  priority  for 
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tolerance  reassessment.  EPA  has 
determined  that  the  OPs  share  a 
"common  mechanism  of  toxicity,"  and 
therefore  the  Agency  will  consider  the 
cumulative  risks  of  OPs  in  making  the 
safety  determination  for  any  tolerance 
for  a  pesticide  in  this  group.  The 
Agency  has  reviewed  individual  OP 
pesticides  to  determine  whether  they 
meet  the  current  health  and  safety 
standards  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  FFDCA  safety  standard,  and  has 
presented  its  determinations  in 
docimients  called  IREDs.  When  the 
pesticide  covered  by  an  [RED  shares  a 
common  mechanism  of  toxicity  with 
other  pesticides,  the  IRED  addresses  the 
aggregate  risk  of  the  chemical  but  does 
not  take  a  position  on  the  FFDCA 
standard  until  the  Agency  has  also 
considered  the  potential  ciimulative 
risks  of  the  group  of  pesticides. 

In  addition  to  its  consideration  of 
individual  OP  pesticides,  EPA  has  also 
conducted  a  preliminary  CRA  for  all  of 
the  OPs  and  sought  public  comment  on 
the  assessment.  The  Agency  recently 
released  the  revised  OP  CRA  for  public 
comment.  The  preliminary  and  revised 
OP  CRA  documents  are  available  at 
http://www.epa.gov/peSticides/ 
cumulative.  In  addition,  EPA  presented 
the  assessments  to  its  FIFRA  Scientific 
Advisory  Panel  (SAP)  for  expert, 
independent  scientific  peer  review.  The 
SAP  provided  a  generally  favorable 
review  of  the  preliminary  assessment. 
See  http://www.epa.gov/scipoly/sap/ 
index.htm. 

m.  What  Action  is  the  Agency  Taking? 

A.  Reassessment  of  Tolerances 

In  this  notice,  EPA  identifies 
tolerances  and  considers  them 
reassessed  for  the  purposes  of  FQPA 
section  408(q)  as  of  July  31,  2002.  A 
pesticide  tolerance  subject  to 
reassessment  imder  the  FQPA  section 
408(q]  may  only  remain  in  effect 
without  modification  if  it  meets  the 
section  408(b)  safety  standard.  This 
standard  is  met  if  EPA  finds  that  "there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 
the  pesticide  chemical  residue."  In 
evaluating  tolerances  under  the 
standard,  the  FQPA  also  instructs  the 
Agency  to  consider  the  cumulative 
effects  of  the  pesticide  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  For  each  of  the 
tolerances  being  reassessed,  the  Agency 
has  issued  an  IRED,  which  found  that, 
apart  from  consideration  of  the  potential 
cumulative  risks  from  all  of  the  OPs, 
each  of  the  tolerances  would  meet  the 
FFEXIA  safety  standard.  EPA  has  now 


considered  the  impact  of  these 
cumulative  risks  in  the  reassessment  of 
these  tolerance  and  has  determined  that 
these  tolerances  make,  at  most,  only  a 
negligible  contribution  to  the  overall 
risks  from  OPs.  Therefore,  these 
tolerances  can  be  maintained  regardless 
of  the  outcome  of  the  OP  cumulative 
assessment  and  any  potential  regulatory 
action  taken  as  a  result  of  that 
assessment.  Accordingly,  EPA  believes 
it  is  appropriate  to  consider  these 
tolerances  reassessed  for  the  purposes  of 
FQPA  section  408(q)  as  of  July  31,  2002. 

In  making  the  determination  that 
these  tolerances  contribute  negligible  (if 
any)  residues  and/or  risk,  EPA 
considered,  among  other  things,  the 
nature  of  the  use  of  the  pesticide,  the 
data  used  in  conducting  aggregate  risk 
assessments  for  each  individual  OP,  the 
potential  for  drinking  water 
contamination,  and  other  data  and 
analyses  available  to  the  Agency  (such 
as  food  residue  monitoring  and  other 
information  that  the  Agency  is  using  for 
the  CRA).  The  Agency  concludes  that 
these  pesticide  uses  result  in  minimal 
detectable  residues  in  food,  and  have  no 
or  negligible  effects  through  drinking 
water.  Because  a  tolerance  may  apply  to 
more  than  one  raw  agricultural 
commodity  (RAC),  no  tolerance  is 
herein  reassessed  as  a  non-contributor 
unless  all  of  the  RACs  (food  forms)  that 
are  part  of  that  tolerance  are  also 
considered  to  be  non-contributors.  EPA 
also  considered  the  potential  impacts  of 
future  OP  risk  management  decisions 
and  determined  that  such  decisions 
would  be  very  unlikely  to  increase  the. 
use  of  the  pesticide  on  these  use  sites  in 
a  maimer  or  to  a  degree  that  the 
potential  exposure  under  the  tolerance 
would  no  longer  be  minimal.  As  part  of 
its  preliminary  and  revised  CRAs,  the 
Agency  developed  an  estimate  of  the 
potential  contribution  that  OP 
pesticides  used  in  different  parts  of  the 
country  could  make  to  overall  risk  as  a 
result  of  the  presence  of  residues  of 
such  pesticides  in  drinking  water. 
Because  of  the  nature  of  the  available 
data,  EPA's  estimate  employs 
assumptions  that  are  designed  not  to 
understate  potential  drinking  water 
exposure.  The  OP  preliminary  and 
revised  CRA  concluded  that  drinking 
water  was  not  a  significant  source  of 
potential  exposure.  In  reaching  the 
determination  to  reassess  these 
tolerances,  EPA  has  considered  this 
analysis,  the  public  comment  and  the 
SAP's  advice,  as  well  as  the  information 
developed  to  assess  the  aggregate 
exposure  from  drinking  water  for  each 
of  the  individual  pesticides  being 
reassessed. 


The  Agency's  assessment  of  these 
tolerances  is  effectively  complete  and 
the  tolerances  are  considered 
reassessed.  Nothing  in  this  notice  is 
intended  to  modify  in  any  way  any 
determination  or  requirement  set  forth 
in  individual  pesticide  IREDs,  or  affect 
regulatory  agreements  or  use 
cancellation  actions  required  for  some 
other  purpose  (e.g.,  due  to  worker  or 
ecological  risk  concerns).  For  any  of  the 
uses  that  may  be  canceled  pursuant  to 
any  such  decision,  EPA  expects  that  the 
associated  tolerance  would  be  revoked 
at  the  appropriate  time  unless  it  is 
properly  supported  for  an  import 
tolerance.  In  addition,  all  of  these 
pesticide/use  pattern  combinations  are 
included  in  the  preliminary  and  revised 
CRA  and  will  remain  in  the  CRA  even 
though  they  involve  exposures  that  pose 
negligible/minimal  risk. 

No  conclusions  about  reassessment 
should  be  drawn  about  tolerances  that 
are  not  identified,  as  in  this  notice. 
Additional  tolerances  may  be  reassessed 
without  the  need  for  regulation  upon 
completion  of  the  CRA.  In  other  words, 
the  failure  of  a  tolerance  to  be  identified 
in  this  or  any  other  announcement  does 
not  imply  that  the  pesticide/use 
combination  will  ultimately  be  subject 
to  regulatory  action.  For  tolerances 
reassessed  as  aimounced  in  this  notice 
or  using  the  approach  described  herein, 
EPA  has  concluded  that  the  decision  to 
reassess  these  tolerances  will  have  no 
impact  on  any  subsequent 
determination  or  decisions  that  may  be 
necessary  if  the  CRA  were  to  conclude 
that  cumulative  exposure  to  the  OPs 
poses  risks  of  concern. 

B.  Tolerances  With  Low  Residue 
Detections  in  POP  and  Low 
Consumption 

EPA  has  determined  that  certain  OP 
tolerances,  listed  later  in  the  notice,  are 
reassessed  at  this  time  because  they 
make,  at  most,  a  minimal  contribution 
to  OP  risk.  The  Agency  examined  the 
monitoring  data  being  used  in  the  OP 
CRA  and  found  that  pesticide  residue 
was  detected  in  a  small  number  of 
samples  that  were  analyzed  for  these 
food  commodity/OP  combinations, 
including  the  parent  chemical  and  the 
degradates  that  were  tested.  In  addition, 
these  commodities  have  low 
consumption  in  the  most  highly 
exposed  subgroup  (children  ages  1  to  2). 
The  revised  OP  CRA  indicates  that 
relatively  few  pesticide/ 
cropcombinations  account  for  the  vast 
majority  of  exposure.  These  tolerances 
are  not  among  those  pesticide/crop 
combinations  that  are  major 
contributors  to  risk. 
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The  monitoring  data  being  used  in  the 
OP  cumulative  assessment,  USDA's  PDP 
data,  are  the  Agency's  preferred  data  for 
risk  assessment.  The  number  of  samples 
analyzed  in  the  PDP  for  these  food 
commodity/OP  combinations  ranged 
from  176  to  nearly  3,400  samples. 
USDA's  PDP  program  has  been 
collecting  data  on  pesticide  residues 
found  on  foods  since  1991,  primarily  for 
purposes  of  estimating  dietary  exposure 
to  pesticides.  For  several  years,  EPA  has 
routinely  used  the  PDP  data  base  in 
developing  assessments  of  dietary  risk. 
The  PDP's  sampling  procedures  were 
designed  to  capture  actual  residues  of 
the  pesticide  and  selected  metabolites  in 
the  food  supply  as  close  as  possible  to 
the  time  of  consiunption.  Data  collected 
close  to  actual  consumption,  such  as 
PDP  data,  depicts  a  more  realistic 
estimate  of  exposure,  i.e.,  residues  that 
could  be  encountered  by  consumers. 
The  real-world  nature  of  PDP  data 
makes  it  preferable  for  the  purposes  of 
this  assessment  than  pesticide  field 
trials,  which  are  another  data  source 
available  to  the  Agency.  Field  trial  data 
are  designed  to  test  for  residues  under 
exaggerated  application  scenarios,  and 
areprimarily  used  in  establishing 
tolerances. 

The  PDP  is  designed  to  focus  on  foods 
highly  consumed  by  children  and  to 
reflect  foods  typically  available 
throughout  the  year.  PDP's  commodity 
testing  profile  includes  not  only  fr«sh 
fruits  and  vegetables,  but  also  canned 
and  frozen  fruits/vegetables,  fioiit  juices, 
whole  milk,  wheat,  soybeans,  oats,  com 
syrup,  peanut  butter,  rice,  poultry,  beef, 
and  drinking  water.  The  PDP  generally 
collects  foods  at  wholesale  distribution 
centers  and  stores  them  frt)zen  until 
analysis.  Foods  are  washed  and  inedible 
portions  are  removed  before  analysis, 
but  these  foods  are  not  further  cooked 
or  processed.  A  complete  description  of 
the  PDP  and  all  data  through  1999  are 
available  on  theintemet  at  http:// 
www.ams.usda.gov/science/pdp. 

PDP  data  are  not  available  for  all  food 
commodities  with  current  OP 
registrations,  including  a  limited 
number  of  food  commodity  tolerances 
that  are  listed  in  this  notice.  When  PDP 
data  are  not  available  for  a  commodity, 
EPA  uses  data  when  it  is  appropriate  to 
do  so  from  conmiodities  that  are 
measured  by  PDP  to  serve  as  siurogate 
data  sources.  This  well  established 
practice  of  using  surrogate,  or 
"translated,"  data  is  based  upon  the 
concept  that  families  of  commodities 
with  similar  cultiutd  practices  and 
insect  pests  are  likely  to  have  similar 
pesticide  use  patterns.  For  example, 
data  on  peaches  can  be  used  as 
surrogate  data  for  apricots.  The  practice 


of  translating  data  from  tested  sources  to 
similar  situations  that  have  not  been 
directiy  tested  has  been  used  for  some 
time  by  EPA  in  the  development  of 
pesticide-specific  dietary  exposing 
assessments  when  monitoring  data  are 
imavailable.  The  methods  of  translation, 
specifically,  what  commodities  may  be 
used  to  represent  other  commodities, 
have  been  made  public.  EPA  is  using 
translated  data  where  appropriate  for 
the  purposes  of  the  OP  CRA  and 
tolerance  reassessment  as  discussed  in 
this  notice. 

EPA  has  examined  the  PDP  data  that 
is  being  used  for  the  OP  CRA  and  found 
that  residues  of  the  parent  pesticide  or 
any  tested  metabolite  were  reported  in 
a  small  niunber  of  samples  analyzed  for 
the  16  OP  tolerances  listed  below.  As  a 
result,  EPA  has  concluded  that  these 
tolerances  make,  at  most,  a  minimal  or 
negligible  contribution  to  the 
ciunulative  risk  from  OP  pesticides, 
and,  therefore,  these  tolerances  are 
considered  reassessed. 

The  following  16  tolerances  are 
considered  reassessed  at  this  time: 

1.  Chlorpyrifos  (40  CFRpart  180.342) 
Cherry 

Cucumber 

Vegetable,  brassica,  leafy,  group 

2.  Diazinon  (40  CFR  part  180.153) 
Apricot 

Endive  (escarole) 

Lettuce 

Parsley 

Parsnip 

Pepper 

Plum,  prune,  fresh 

Radicchio 

Radish 

Rutabagas 

Spinach 

Swiss  chard 

Turnip,  roots 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

Dated:  August  20,  2002. 

Lois  A.  Rossi, 
Director,  Special  Review  and  Reregistration 
Division.  Office  of  Pesticide  Programs. 
(PR  Doc.  02-22236  Filed  &-3-02;  8:45  am] 
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Organophosphate  Peaticides; 
Reaaaeaament  of  Diazinon  Non- 
Contributor  Tolerancea 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice. 


SUMMARY:  As  part  of  its  ongoing  review 
of  existing  organophosphate  (OP) 
tolerances  under  the  Food  Qualitv 
Protection  Act  (FQPA).  EPA  has 
determined  that  26  tolerances  for 
diazinon  can  be  reassessed  at  this  time. 
These  "non-contributor"  tolerances 
meet  the  FQPA  safety  standard  in 
section  408(b)(2)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA)  and 
can  be  reassessed  for  the  purposes  of 
FFDCA  section  408(q).  EPA  has 
concluded  that  these  tolerances  make,  at 
most,  a  minimal  or  negligible 
contribution  to  the  cumulative  risk  from 
OP  pesticides.  This  notice  closely 
relates  to  previous  Federal  Register 
notices  in  which  EPA  announced  the 
reassessment  of  non-contributing  OP 
tolerances  for  certain  meats,  animal 
feeds,  refined  sugars,  and  commodities 
that  have  few  or  no  residue  detections 
in  the  U.S.  Department  of  Agriculture's 
(USDA)  Pesticide  Data  Program  (PDP). 
DATES:  The  reassessment  of  these 
tolerances  is  effective  as  of  July  31, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Karen  Angulo,  Special  Review  and 
Reregistration  Division  (7805C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Permsylvania - 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8004;  e- 
mail  address:  angulo.karen@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general  who  are  interested  in  the  use 
of  pesticides  on  food.  As  such,  the 
Agency  has  not  attempted  to  specifically 
describe  all  the  entities  potentially 
affected  by  this  action.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  On  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules."  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
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www.epa.gov/fedrgstr/.  In  addition, 
copies  of  this  notice  may  also  be 
accessed  at  http://www.epa.gov/ 
oppsrrdl/op. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0168.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703)  305-5805. 

II.  Background 

FQPA  significantly  amended  the 
FFDCA,  creating  a  new  safety  standard 
for  judging  the  acceptability  of 
tolerances  for  pesticide  residues  in  food. 
The  new  statutory  standard  allows  EPA 
to  approve  a  new  tolerance  or  leave  an 
existing  tolerance  in  place  only  if  the 
tolerance  is  "safe."  The  statute  defines 
"safe"  to  mean  "that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  from  aggregate  exposure  to  the 
pesticide  chemical  residue,  including 
all  anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  data,"  FFDCA  section 
408(b)(2)(A)(ii).  In  making  the  safety 
determination,  EPA  "shall  consider, 
among  other  relevant  factors — available 
information  concerning  the  cumulative 
effects  of  such  residues  and  other 
substances  that  have  a  common 
mechanism  of  toxicity,"  FFDCA  section 
408(b)(2){D)(v).  The  FQPA  amendments 
not  only  made  the  new  safety  standard 
applicable  to  new  tolerances,  but  also  to 
tolerances  in  existence  when  FQPA 
became  law.  FQPA  set  a  10-year 
schedule  for  EPA  to  reassess  all  existing 
tolerances,  with  interim  deadlines  for 
completion  of  33%  and  66%  of 
tolerance  reassessments  3  to  6  years, 
respectively,  after  the  date  of  enactment. 
Pesticide  tolerances  subject  to 
reassessment  under  the  FQPA  section 
408(q)  may  only  remain  in  effect 
without  modification  if  they  meet  the 


section  408(b)(2)  safety  standard. 
Finally,  FQPA  instructed  EPA  to  give 
priority  to  the  review  of  tolerances 
which  appear  to  pose  the  greatest  risk  to 
public  health. 

Consistent  with  the  FQPA  mandate, 
EPA  identified  OP  pesticides  as  high 
priority  for  tolerance  reassessment.  EPA 
has  determined  that  the  OPs  share  a 
"common  mechanism  of  toxicity,"  and 
therefore  the  Agency  will  consider  the 
cumulative  risks  of  OPs  in  making  the 
safety  determination  for  any  tolerance 
for  a  pesticide  in  this  group.  The 
Agency  has  reviewed  individual  OP 
pesticides  to  determine  whether  they 
meet  the  current  health  and  safety 
standards  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
and  the  FFDCA  safety  standard,  and  has 
presented  its  determinations  in 
documents  called  Interim  Reregistration 
Eligibility  Decisions  (IREDs).  When  the 
pesticide  covered  by  an  IRED  shares  a 
common  mechanism  of  toxicity  with 
other  pesticides,  the  IRED  addresses  the 
aggregate  risk  of  the  chemical  but  does 
not  take  a  position  on  the  FFDCA 
standard  until  the  Agency  has  also 
considered  the  potential  cumulative 
risks  of  the  group  of  pesticides. 

In  addition  to  its  consideration  of 
individual  OP  pesticides,  EPA  has  also 
conducted  a  preliminary  cumulative 
risks  assessment  (CRA)  for  all  of  the  OPs 
and  sought  public  comment  on  the 
assessment.  The  Agency  recently 
released  the  revised  OP  CRA  for  public 
comment.  The  preliminary  and  revised 
OP  CRA  documents  are  available  at 
www.epa.gov/pesticides/cumulative.  In 
addition,  EPA  presented  the 
assessments  to  its  FIFRA  Scientific 
Advisory  Panel  (SAP)  for  expert, 
independent,  scientific  peer  review.  The 
SAP  provided  a  generally  favorable 
review  of  the  preliminary  assessment. 
See  http://www.epa.gov/scipoly/sap/ 
index.htm. 

III.  What  Action  is  the  Agency  Taking? 

A.  Reassessment  of  Diazinon  Non- 
Contributor  and  Minimal  Contributor 

Tolerances 

In  this  notice,  EPA  identifies  non- 
contributor  and  minimal-contributor 
tolerances  for  the  OP  pesticide  diazinon 
and  considers  these  tolerances 
reassessed  for  the  purposes  of  FQPA 
section  408  (q)  as  of  July  31,  2002.  A 
pesticide  tolerance  subject  to 
reassessment  under  the  FQPA  section 
408(q)  may  only  remain  in  effect 
without  modification  if  it  meets  the 
section  408(b)  safety  standard.  This 
standard  is  met  if  EPA  finds  that  "there 
is  a  reasonable  certainty  that  no  harm 
will  result  from  aggregate  exposure  to 


the  pesticide  chemical  residue."  In 
evaluating  tolerances  under  the 
standard,  the  FQPA  also  instructs  the 
Agency  to  consider  the  cumulative 
ejects  of  the  pesticide  and  other 
substances  that  have  a  common 
mechanism  of  toxicity.  The  Agency  has 
now  completed  the  IRED  for  diazinon, 
which  found  that,  apart  from 
consideration  of  the  potential 
cumulative  risks  from  all  of  the  OPs, 
each  of  the  tolerances  would  meet  the 
FFDCA  safety  standard.  EPA  has  now 
considered  the  impact  of  these 
cumulative  risks  in  the  reassessment  of 
these  tolerance  and  has  determined  that 
these  tolerances  make,  at  most,  only  a 
minimal  or  negligible  contribution  to 
the  overall  risks  from  OPs.  Therefore, 
these  tolerances  can  be  maintained 
regardless  of  the  outcome  of  the  OP 
cumulative  assessment  and  any  * 

potential  regulatory  action  taken  as  a 
result  of  that  assessment.  Accordingly, 
EPA  believes  it  is  appropriate  to 
consider  these  tolerances  reassessed  for 
the  purposes  of  FQPA  section  408  (q)  as 
of  July  31,2002. 

In  making  the  determination  that 
these  tolerances  contribute  minimal  or 
negligible  residues  and/or  risk,  EPA 
considered,  among  other  things,  the 
nature  of  the  use  of  the  pesticide,  the 
data  used  in  conducting  aggregate  risk 
assessments  for  each  individual  OP,  the 
potential  for  drinking  water 
contamination,  and  other  data  and 
analyses  available  to  the  Agency  (such 
as  food  residue  monitoring  and  other 
information  that  the  Agency  is  using  for 
the  CRA).  The  Agency  concludes  that 
these  pesticide  uses  result  in  minimal  or 
no  detectable  residues  in  food,  and  have 
no  or  negligible  effects  through  drinking 
water.  Because  a  tolerance  may  apply  to 
more  than  one  raw  agricultural 
commodity  (RAC),  no  tolerance  is 
herein  reassessed  as  a  non-contributor 
unless  all  of  the  RACs  (food  forms)  that 
are  part  of  that  tolerance  are  also 
considered  to  be  non-contributors.  EPA 
also  considered  the  potential  impacts  of 
future  OP  risk  management  decisions 
and  determined  that  such  decisions 
would  be  very  unlikely  to  increase  the 
use  of  the  pesticide  on  these  use  sites  in 
a  manner  or  to  a  degree  that  the 
potential  exposure  under  the  tolerance 
would  no  longer  be  negligible.  As  part 
of  its  preliminary  CRA,  the  Agency 
developed  an  estimate  of  the  potential 
contribution  that  OP  pesticides  used  in 
different  parts  of  the  country  could 
make  to  overall  risk  as  a  result  of  the 
presence  of  residues  of  such  pesticides 
in  drinking  water.  Because  of  the  nature 
of  the  available  data,  EPA's  estimate 
employs  assumptions  that  are  designed 
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not  to  understate  potential  drinking 
water  exposure.  The  OP  preliminary 
and  revised  CRA  concluded  that 
drinking  water  was  not  a  significant 
source  of  potential  exposure.  In 
reaching  the  determination  to  reassess 
these  tolerances,  EPA  has  considered 
this  analysis,  the  public  comment  and 
the  SAP's  advice,  as  well  as  the 
information  developed  to  assess  the 
aggregate  exposure  from  drinking  water 
for  each  of  the  individual  pesticides 
being  reassessed. 

The  Agency's  assessment  of  these 
tolerances  is  effectively  complete  and 
the  tolerances  are  considered 
reassessed.  Nothing  in  this  notice  is 
intended  to  modify  in  any  way  any 
determination  or  requirement  set  forth 
in  individual  pesticide  IREDs,  or  affect 
existing  or  future  regulatory  agreements 
or  use  cancellation  actions  required  for 
some  other  purpose  (e.g.,  due  to  worker 
or  ecological  risk  concerns).  For  any  of 
the  uses  that  may  be  canceled  pursuant 
to  any  such  decision,  EPA  expects  that 
the  associated  tolerance  would  be 
revoked  at  the  appropriate  time  imless 
it  is  properly  supported  for  an  import 
tolerance.  In  addition,  all  of  these 
pesticide/use  pattern  combinations  are 
included  in  the  preliminary  CRA  and 
will  remain  in  the  CRA  even  though 
they  involve  exposures  that  pose 
negligible/minimal  risk. 

No  conclusions  about  reassessment 
skould  be  drawn  about  tolerances  that 
are  not  identified  as  non-contributors  in 
this  notice.  EPA  expects  that  additional 
tolerances  will  be  appropriate  for 
reassessment  based  on  the  kind  of 
approach  described  here,  in  the 
previous  Federal  Register  notices  of 
May  22,  2002  (66  FR  35991)  (FRL-7178- 
9),  in  which  EPA  aimounced  the 
reassessment  of  non-contributing 
tolerances  for  certain  meats,  animal 
feeds,  and  refined  sugars.  Federal 
Register  notice  of  July  17,  2002  (67  FR 
46972)  (FRL-718&-8),  reassessment  of 
non-contributing  tolerances  for  certain 
commodities  with  no  pesticide  residue 
detections  in  PDP,  and  Federal  Register 
notice  of  August  14,  2002  (67  FR  52987) 
(FRL-7192-6),  reassessing  tolerances  for 
certain  commodities  with  a  small 
niunber  (less  than  1%)  of  residue 
detections  in  PDP.  Additional  tolerances 
may  be  reassessed  without  the  need  for 
regulation  upon  completion  of  the  CRA. 
In  other  words,  the  failure  of  a  tolerance 
to  be  identified  as  a  non-contributor  in 
this  or  any  other  aimouncement  does 
not  imply  that  the  pesticide/use  , 

combination  will  ultimately  be  subject 
to  regulatory  action.  For  tolerances 
reassessed  as  aimoimced  in  this  notice 
or  using  the  approach  described  herein, 
EPA  has  concluded  that  the  decision  to 


reassess  these  tolerances  will  have  no 
impact  on  any  subsequent 
determination  or  decisions  that  may  be 
necessary  if  the  CRA  were  to  conclude 
that  cumulative  exposure  to  the  OPs 
poses  risks  of  concern. 

B.  Animal  Commodities  and  Animal 
Feed  Tolerances  for  Diazinon. 

EPA  has  determined  that  four  animal 
commodities  and  four  animal  feed 
tolerances  for  diazinon,  listed  in  List  1 
and  2  below,  are  reassessed  at  this  time. 
EPA  announced  the  reassessment  of 
many  OP  non-contributing  animal 
commodity  and  feed  tolerances  in  an 
earlier  Federal  Register  notice  of  May 
22,  2002.  The  assessment  approach 
applied  to  those  OP  meat  and  feed 
tolerances  is  now  being  applied  to  the 
diazinon  non-contributor  meat  and  feed 
tolerances  listed  in  this  notice,  and  is 
briefly  described  below. 

Human  exposure  to  pesticide  residues 
can  occur  as  a  consequence  of  the  use 
of  a  pesticide  on  animals  or  their  feed 
if  the  residues  transfer  to  the  animal 
commodities  (e.g.,  cattle,  goats,  and 
sheep)  that  humans  consume.  EPA 
examined  the  potential  for  the  transfer 
to  such  human  foods  of  OP  residues 
from  animal  feeds  and  concludes  that 
residue  transfer  generally  does  not 
occur,  or  if  it  does,  the  transfer  is 
minimal.  EPA  concludes  that  OPs 
applied  to  animal  feed  crops  (such  as 
forage,  fodder,  and  hays)  will  not  be 
present  to  any  significant  extent  in 
human  food,  and  such  residues  will 
make,  at  most,  a  negligible  contribution 
to  the  OP  cumulative  risk  assessment. 
As  discussed  in  the  previous  Federal 
Register  notice  (May  22,  2002),  that 
reassessed  other  OP  non-contributing 
animal  feed  tolerances,  animal  feeding 
and  metabolism  studies  indicate  that 
residue  transfer  to  foods  that  humans 
eat  will  be  minimal,  and  residues  of  OPs 
were  detected  only  very  rarely  in  meats, 
poultry,  milk,  and  eggs,  and  only  at  very 
low  levels.  Therefore,  the  four  diazinon 
tolerances  for  animal  meat  commodities 
listed  in  List  1 ,  and  the  four  diazinon 
tolerances  for  animal  feeds  listed  in  List 
2  are  considered  reassessed.  It  is 
important  to  note  that  these  animal  feed 
tolerances  are  solely  for  animal  feeds, 
i.e,  the  tolerances  do  not  include 
commodities  that  are  also  consumed  by 
humans. 

Ust  1 . — Diazinon  Animal  Commodity 
Tolerances  (40  CFR  part  1 80. 1 53) 

Cattle,  fat,  (pre-S  appli) 

Sheep,  fat,  (pre-S  appli) 

Sheep,  meat  byproducts  (fat  basis), 
(pre-S  appli) 

Sheep,  meat  (fat  basis),  (pre-S  appli) 
List  2. — Diazinon  Animal  Feed 
Tolerances  (40  CFR  part  180.153) 


Almond,  hulls 
Animal  feed 
Pea  vines 
Peasvine  hay 

C  Tolerances  With  No  and  Less  Than 
1  %  Residue  Detections  in  PDP 

EPA  has  determined  that  18  diazinon 
tolerances,  in  Lists  3  and  4,  are 
reassessed  at  this  time  because  they 
make,  at  most,  a  minimal  or  negligible 
contribution  to  OP  risk.  The  Agency 
examined  the  monitoring  data  being 
used  in  the  OP  CRA  and  found  that 
pesticide  residue  was  not  detected  in 
the  samples  analyzed  for  certain  OP/ 
crop  combination,  including  the  parent 
chemical  and  the  degradates  that  were 
tested.  In  addition,  for  certain  other  OP/ 
crop  combinations,  residues  were 
detected  only  in  an  insignificant 
number  of  the  samples  (less  than  1%) 
that  were  analyzed.  The  revised  OP  CRA 
indicates  that  relatively  few  pesticide/ 
crop  combinations  account  for  the  vast 
majority  of  exposure.  These  tolerances 
are  not  among  those  pesticide/crop 
combinations  that  are  major 
contributors  to  risk. 

The  monitoring  data  being  used  in  the 
OP  cumulative  assessment,  USDA's  PDP 
data,  are  the  Agency's  preferred  data  for 
risk  assessment.  The  number  of  samples 
analyzed  in  the  PDP  for  these  food 
commodity/diazinon  combinations 
ranged  from  275  to  2,400  samples. 
USDA's  PDP  program  has  been 
collecting  data  on  pesticide  residues 
found  on  foods  since  1991,  primarily  for 
purposes  of  estimating  dietary  exposure 
to  pesticides.  For  several  years,  EPA  has 
routinely  used  the  PDP  data  base  in 
developing  assessments  of  dietary  risk. 
The  PDP's  sampling  procedures  were 
designed  to  capture  actual  residues  of 
the  pesticide  and  selected  metabolites  in 
the  food  supply  as  close  as  possible  to 
the  time  of  consumption.  Data  collected 
close  to  actual  consumption,  such  as 
PDP  data,  depicts  a  more  realistic 
estimate  of  exposure,  i.e..  residues  that 
could  be  encountered  by  consumers. 
The  real-world  nature  of  PDP  data 
makes  it  preferable  for  the  purposes  of 
this  assessment  than  pesticide  field 
trials,  which  are  another  data  source 
available  to  the  Agency.  Field  trial  data 
are  designed  to  test  for  residues  under 
exaggerated  application  scenarios,  and 
are  primarily  used  in  establishing 
tolerances. 

The  PDP  is  designed  to  focus  on  foods 
highly  consumed  by  children  and  to 
reflect  foods  typically  available 
throughout  the  year.  PDP's  commodity 
testing  profile  includes  not  only  ft^sh 
fruits  and  vegetables,  but  also  caimed 
and  frozen  fruits/ vegetables,  fruit  juices, 
whole  milk,  wheat,  soybeans,  oats,  com 
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syrup,  peanut  butter,  rice,  poultn',  beef, 
and  drinking  water.  The  PDF  generally 
collects  foods  at  wholesale  distribution 
centers  and  stores  them  frozen  until 
analysis.  Foods  are  washed  and  inedible 
portions  are  removed  before  analysis, 
but  these  foods  are  not  further  cooked 
or  processed.  A  complete  description  of 
the  PDP  and  all  data  through  1999  are 
available  on  the  internet  at 
www. ams. usda.gov/science/pdp. 

PDP  data  are  not  available  for  all  food 
commodities  with  current  OP 
registrations,  including  a  limited 
number  of  food  commodity  tolerances 
that  are  listed  in  this  notice.  When  PDP 
data  are  not  available  for  a  commodity. 
EPA  uses  data  when  it  is  appropriate  to 
do  so  from  commodities  that  are 
measured  by  PDP  to  serve  as  surrogate 
data  sources.  This  well  established 
practice  of  using  surrogate,  or 
"translated,"  data  is  based  upon  the 
concept  that  families  of  commodities 
with  similar  cultural  practices  and 
insect  pests  are  likely  to  have  similar 
pesticide  use  patterns.  For  e.xample. 
data  on  peaches  can  be  used  as 
surrogate  data  for  apricots.  The  practice 
of  translating  data  from  tested  sources  to 
similar  situations  that  have  not  been 
directly  tested  has  been  used  for  some 
time  by  EPA  in  the  development  of 
pesticide-specific  dietan.'  exposure 
assessments  when  monitoring  data  are 
unavailable.  The  methods  of  translation, 
specifically,  what  commodities  may  be 
used  to  represent  other  commodities, 
have  been  made  public.  EPA  is  using 
translated  data  where  appropriate  for 
the  purposes  of  the  OP  CRA  and 
toleremce  reassessment  as  discussed  in 
this  notice. 

EPA  has  examined  the  PDP  data  that 
is  being  used  for  the  OP  CRA  and  found 
that  residues  of  diazinon  or  any  tested 
metabolite  were  reported  in  no  samples 
analyzed  for  6  diazinon  tolerances  listed 
in  List  3,  below,  and  in  less  than  1%  of 
the  samples  analyzed  for  12  diazinon 
tolerances  listed  in  List  4,  below.  As  a 
result,  EPA  has  concluded  that  these 
tolerances  make,  at  most,  a  negligible  or 
minimal  contribution  to  the  cumulative 
risk  from  OP  pesticides,  and,  therefore, 
these  tolerances  are  considered 
reassessed. 

List  3. — Diazinon  Tolerances  With  No 
Detections  in  PDP  Samples  (40  CFR  part 
180.153) 

Banana 

Banana,  pulp  (no  peel) 

Citrus  I 

Nectarine 

Pineapple 

Vegetable,  brassica,  leafy,  group 
List  4. — Diazinon  Tolerances  Witn 
Detection  in  Less  Than  1  %  of  PDP 
Samples  (40  CFR  part  180.153) 


Apple 

Cherry 

Cucumber 

Grape 

Melon 

Pea  with  pods  (determined  on  pea 
after  removing  any  shell  present  when 
marketed) 

Potato 

Potato,  sweet 

Squash,  summer 

Squash,  winter 

Strawberry 

Tomato 

List  of  Subjects 

Environmental  protection.  Chemicals, 
Pesticides  and  pests. 

I3,it.ul:  .\ugusl  20.  2002. 

I.ois  A.  Rossi, 
Director.  Spfcial  Hfvleiv  and  Remgistration 
ni\  if^ion.  OlTicf  of  Pfsticide  Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0167;  FRL-7190-6] 

Notice  of  Filing  a  Pesticide  Petition  to 
Establish  a  Tolerance  for  a  Certain 
Pesticide  Chemical  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
control  number  OPPT-2002-0167,  must 
be  received  on  or  before  October  4, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  vou  identify  docket  ID  number 
OPPt-2002-0167  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail:  Adam  Hey  ward.  Regulatory 
Management  Branch  IL  Antimicrobials 
Division  (7510C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  308-6422;  e-mail  address: 
heyward.adam@epa.gov. 


SUPPLEMENTARY  INFORMATION: 
L  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
wwrw.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPPT- 
2002-0167.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidential  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
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as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  througfi 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPPT-2002-0167  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway. 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPPT-2002-0167.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  to  Submit  to  the  Agency? 

Do  not  submit  any  information 
'  electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 


all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  yoiu-  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection. 
Agricultural  commodities,  Feed 
additives.  Food  additives.  Pesticides 


and  pests.  Reporting  and  recordkeeping 
requirements. 

August  22.  2002. 
Frank  Sanders, 

Director,  Antimicrobials  Division,  Office  of 
Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
FFI)CA.  The  summary  of  the  petition 
was  prepared  by  Enviro  Systems  Inc. 
and  represents  the  view  of  Enviro 
Systems  Inc.  EPA  is  publishing  the 
petition  summary  verbatim  without 
editing  it  in  any  way.  The  petition 
summary  aimounces  the  availability  of 
a  description  of  the  analytical  methods 
available  to  EPA  for  the  detection  and 
measurement  of  the  pesticide  chemical 
residues  or  an  explanation  of  why  no 
such  method  is  needed. 

Enviro  Systems,  Inc. 

PP  1F6346 

EPA  has  received  a  pesticide  petition 
(1F6346)  from  Enviro  Systems,  Inc., 
2055  Gateway  Place,  Suite  220,  San 
Jose,  CA  95110  proposing,  pursuant  to 
section  408(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  to  establish  an  exemption  from  the 
requirement  of  a  tolerance  for  P-chloro- 
m-xylenol  (PCMX).  PCMX  an  aqueous 
solution,  is  to  be  used  on  food 
processing  equipment,  utensils  and 
other  food-contact  articles,  beverage 
containers  including  milk  bottles  or 
containers  and/or  equipment.  In 
addition,  this  solution  may  be  used  on 
food-contact  surfaces  in  public  eating 
places.  EPA  has  determined  that  the 
petition  contains  data  or  information 
regarding  the  elements  set  forth  in 
section  408(d)(2)  of  the  FFDCA; 
however,  EPA  has  not  fully  evaluated 
the  sufficiency  of  the  submitted  data  at 
this  time  or  whether  the  data  support 
granting  of  the  petition.  Additional  data 
may  be  needed  before  EPA  rules  on  the 
petition. 

A,  Residue  Chemistry 

1.  Analytical  method.  See  EcoTruCS 
Residue  study,  July  26,  2001. 

2.  Magnitude  of  residues.  See 
EcoTru®  Residue  study,  July  26.  2001. 
.41  mg.  per  square  centimeter. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Studies  indicate  at 
concentration  of  6.2%  of  PCMX  that 
EcoTru®  is  assigned  a  Toxicity  Category' 
IV  on  dermal,  ocular,  oral,  and 
inhalation. 
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2.  Genotoxicity.  The  salmonella 
mutagenesis  study  indicated  no 
mutagenesis. 

3.  Reproductive  and  developmental 
toxicity.  Studies  submitted  indicate  at 
much  greater  concentration  levels,  no 
reproductive  or  developmental  toxicity. 

4.  Subchronic  toxicity.  EcoTru®  has 
only  a  0.2%  concentration  of  the  active 
ingredient  PCMX.  In  a  study  conducted 
by  the  North.  American  Contact 
Dermatitis  Group,  incidents  of  skin 
sensitization  among  1,752  dermatitis 
patients  exposed  to  1%  chloroxylenol 
was  only  13  reactors,  less  than  1%.  The 
concentration  of  PCMX  in  the  registered 
product  EcoTru®  is  substantially  less 
demonstrating  that  exposure  would  be 
minimal. 

5.  Chronic  toxicity.  EcoTru®  has  only 
a  0.2%  concentration  of  the  active 
ingredient  PCMX.  In  a  study  conducted 
by  the  North  American  Contact 
Dermatitis  Group,  incidents  of  skin 
sensitization  among  1,752  dermatitis 
patients  exposed  to  1%  chloroxylenol 
was  only  13  reactors,  less  than  1%.  The 
concentration  of  PCMX  in  the  registered 
product  EcoTru®  is  substantially  less 
demonstrating  that  exposiue  would  be 
minimal. 

6.  Metabolite  toxicology.  The  material 
is  excreted  as  glucuronate  or  sulfate 
conjugate;  these  are  not  toxic.  Since  the 
pharmaco-kinetic  studies  have  shown 
complete  excretion  of  radioactive  PCMX 
at  24  hours,  there  is  little  chance  of 
accumulation  in  the  body  from  either 
topical  or  oral  administration.  PCMX  is 
rapidly  metabolized  with  a  half-life  in 
dogs  and  rats  of  approximately  1  hour. 
It  is  completely  excreted  in  the  urine. 
These  studies  were  in  dosages  far  in 
excess  of  the  concentration  level  of 
PCMX  in  EcoTru®. 

7.  Endocrine  disruption.  Acute 
toxicology  studies  showed  no  endocrine 
disruption.  The  compoimd 
chloroxylenol  does  not  have  estrogen  or 
steroid-like  activity. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  PCMX,  especially 
at  the  low  concentration  level  as  in 
EcoTru®,  is  not  persistent  nor  mobile  or 
volatile.  The  product  is  in  liquid  form 
directed  at  hard  surfaces  and  because  of 
the  characteristics  of  the  molecule,  there 
is  no  evidence  of  dietary  exposure.  Past 
studies  demonstrate  no  evidence  of 
chronic  and/or  acute  risk  of  aggregate 
exposure  for  the  general  population, 
infants  or  qhildren. 

i.  Food.  As  indicated  above,  with  the 
toxicology  studies  demonstrating  no 
dermal,  ocular,  oral  or  inhalation 
irritation  and  the  residue  level  is  trivial, 
there  should  be  insignificant  aggregate 
exposure  to  food. 


ii.  Drinking  water.  The  chemical  has 
not  been  detected  in  ground  or  surface 
water  nor  would  it  likely  pass  through 
primary  or  secondary  dririking  water 
treatment  into  finished  water.  Registrant 
is  unaware  of  any  states  conducting 
water-monitoring  programs  for  this 
chemical. 

2.  Other  exposures.  Other  non- 
pesticidal  uses  of  PCMX  have  been  in 
soaps,  cosmetics,  toiletries,  and  such 
pharmaceutical  products  as  athlete's 
foot  cream,  acne  cream,  and  surgical 
scrub  products.  These  products  have 
much  higher  concentration  levels  of 
PCMX  than  EcoTru.  [See  FDA  docket 
75N-0183,  1986). 

D.  Cumulative  Effects 

PCMX  increases  the  permeability  of 
cell  membranes.  The  activity  at  the  cell 
membrane  leads  to  death  of  the  microbe. 
The  microgram  amounts  of  PCMX  in 
EcoTru®  are  trivial  in  comparison  to  the 
amounts  used  in  the  studies.  Most  of  the 
studies  used  from  1-3%  concentration  of 
PCMX  whereas  EcoTru®  has  a  0.2% 
concentration  of  the  chemical,  thereby 
even  reducing  the  likelihood  of 
cumulative  effects.  There  is  no  evidence 
of  harmful  effects  of  such  low 
concentrations  of  PCMX  over  time. 

E.  Safety  Determination 

1.  U.S.  population.  As  set  forth  above, 
there  is  no  evidence  of  harmful  effects 
on  the  U.S.  population.  PCMX  has  been 
in  products  for  decades  in  the  United 
States  amid  as  much  larger 
concentrations  than  with  EcoTru® 
without  reports  of  harm. 

2.  Infants  and  children.  The  studies 
have  indicated  that  no  harmful  effects 
on  infcuits  and  children  would  occur 
with  such  low  concentrations  of  PCMX, 
whether  ingested  or  applied  topically. 
See  Safety  Evaluation  of  PCMX,  by 
Walter  L  Guess,  Ph.D.  in  FDA  docket 
No.75-0183  1986. 

|FR  Doc.  02-22235  Filed  9-3-02;  8:45  am] 

Bn.UNG  CODE  6S60-50-S 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  Infonnation 
Coliection<s)  Being  Reviewed  by  the 
Federal  Communications  Commission 
for  Extension  Under  Delegated 
Authority  5  CFR  1320  Auttiority, 
Comments  Requested 

August  26,  2002. 

summary:  The  Federal  Communications 
Conunission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 


opportunity  to  comment  on  the 
following  information  collection(s),  as  - 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  4, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Conununications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0905. 

Title:  Part  18,  Regulations  for  RF 
Lighting  Devices,  Section  18.307,  ET 
Docket  No.  98-42. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Individuals  or 
households;  Not-for-profit  institutions; 
and  Business  or  other  for-profit  entities. 

Number  of  Respondents:  30. 

Estimated  Time  per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  30  hours. 

Total  Annual  Costs:  $2,250. 

Needs  and  Uses:  As  part  of  the  third 
party  notification  requirements  of  47 
CFR  section  18.307  of  FCC  Rules 
governing  radio  frequency  (RF)  lighting 
devices,  manufacturers  of  RF  lighting 
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devices  must  provide  an  advisory 
statement  either  on  the  product 
packaging  or  with  other  user 
documentation,  similar  to  the  following: 
This  product  may  cause  interference  to 
radio  equipment  and  should  not  be 
installed  near  maritime  safety 
communications  equipment  or  critical 
navigational  or  communications 
equipment  operating  between  0.45-30 
MHz. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[PR  Doc.  02-22507  Filed  9-3-02:  8:45  am] 
BILUNG  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  information 
Collection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  26,  2002. 

SUMMARY:  The  Federal  Conununications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  current  valid  control  nimiber. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
[b)  the  accuracy  of  the  Commission's 
ijiuden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  4, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 


Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  Iesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0636. 
Title:  Equipment  Authorization — 
Declaration  of  Compliance,  Parts  2  and 
15. 
Form  Number:  N/A. 
Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 
Number  of  Respondents:  6,000. 
Estimated  Time  per  Response:  19 
hours  (avg.). 

Frequency  of  Response: 
Recordkeeping;  Single  reporting 
requirement. 

Total  Annual  Burden:  76,000  hours. 
Total  Estimated  Cost:  $1 ,200,000. 
Needs  and  Uses:  The  equipment 
authorization  procediue  requires  the 
manufacturer  or  equipment  supplier  to 
test  the  product  to  ensure  compliance 
with  technical  standards  for  limiting 
radio  frequency  emissions  and  to 
include  a  declaration  of  compliance 
(DoC)  with  the  standards  in  the 
literature  furnished  with  the  equipment. 
Testing  and  compliance  documentation 
aid  in  controlling  potential  interference 
to  radio  communications.  The  test  data 
may  be  used  to  investigate  complaints  of 
harmful  interference;  to  determine  that 
the  equipment  marketed  complies  with 
the  applicable  FCC;  and  to  insure  that 
the  operation  of  the  equipment  is 
consistent  with  the  documented  test 
results.  FCC  rules  require  the 
responsible  party  to  make  the  statement 
of  compliance  and  supporting  technical 
data  available  to  the  Commission  upon 
request.  The  FCC  rules  also  authorize 
personal  computers  based  on  tests  and 
approval  of  their  individual 
components,  without  further  testing  of 
the  completed  assembly. 

OMB  Control  Number:  3060-0703. 
Title:  Determining  Costs  of  Regulated 
Cable  Equipment  and  Installation.  FCC 
Form  1205. 
Form  Number:  FCC  Form  1205. 
Tvpe  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  State,  Local  or  Tribal 
Government. 
Number  of  Respondents:  4.000. 
Estimated  Time  per  Response:  4-12 
hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements. 


Total  annual  burden:  50,800  hours. 
Total  Annual  Costs:  S900.000. 
Needs  and  Uses:  Pursuant  to  47  CFR 
Section  76.923,  cable  operators  must 
keep  records  and  file  FCC  Form  1205 
with  the  local  franchise  authority  (LFA) 
to  demonstrate  that  charges  for  the  sale 
and  lease  of  equipment  for  installation 
have  been  developed  in  accordance 
with  the  FCC  rules.  The  LFA  uses  the 
information  derived  from  FCC  Form 
1205  filings  to  review  equipment  and 
installation  rates. 

OMB  Control  Number:  3060-0573. 
Title:  Application  for  Franchise 
Authority  Consent  to  Assignment  or 
Transfer  of  Control  of  Cable  Television 
Franchise,  FCC  Form  394. 
Form  Number:  FCC  Form  394. 
Type  of  Review:  Extension  of 
currendy  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities:  State.  Local  or  Tribal 
Government. 
Number  of  Respondents:  2.000. 
Estimated  Time  per  Response:  1-5 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement. 

Total  Annual  Burden:  7,000  hours. 
Total  Annual  Costs:  $377,000. 
Needs  and  Uses:  Cable  operators  use 
FCC  Form  394  to  apply  to  the  local 
franchise  authority  (LFA)  for  approval 
to  assign  or  transfer  control  of  a  cable 
television  system.  With  the  information 
provided  by  Form  394,  LFAs  can  restrict 
profiteering  transactions  and  other 
transfers  that  are  likely  to  have  an 
adverse  effect  on  cable  rates  or  service 
in  the  franchise  area. 
Federal  Communications  Commis.sion. 
Marlene  H.  Dortch. 
Sfcrftan'. 

(FR  Doc.  02-22508  Filed  ^>-.^-02;  8:45  am] 
BILUfMi  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Coliection(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

.\ugust  27.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  by  the  Paperwork  Reduction 
Act  of  1995.  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displavs  a  current  valid  control  number. 
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No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperworlt  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  4, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  {xissible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington.  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0419. 

Title:  Syndicated  Exclusivity  and 
Network  Non-Duplication  Rights. 

Fonn  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  5,555. 

Estimated  Time  per  Response:  0.5  to 
2.0  hours. 

Frequency  of  Response:  One-time 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  182,552  hours. 

Total  Annual  Costs:  $192,000. 

Needs  and  Uses:  Commission  rules 
require  television  stations,  broadcast 
television  stations,  and  program 
distributors  to  notify  cable  television 
system  operators  of  non-duplication 
protection  and  exclusivity  rights  being 
sought  within  prescribed  limitations 
and  terms  of  contractual  agreements. 
These  various  notification  and 
disclosure  requirements  are  to  protect 
broadcasters  who  purchase  the 
exclusive  rights  to  transmit  syndicated 
programming  in  their  recognized 
markets. 


OMB  Control  Number:  3060-0960. 

Title:  Application  of  Network  Non- 
Duplication,  Syndicated  Exclusivity, 
and  Sports  Blackout  Rules  to  Satellite 
Retransmissions. 

Form  Number:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  and  other  for- 
profit  entities. 

Number  of  Respondents:  1,407. 

Estimated  Time  per  Response:  0.5  to 
1.0  hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  On  October  27,  2000, 
the  Commission  adopted  rules  to 
implement  the  network  non- 
duplication,  syndicated  exclusivity,  and 
sports  blackout  provisions  of  the 
Satellite  Home  Viewer  Improvement  Act 
of  1999.  The  various  notification  and 
disclosure  requirements  are  intended  to 
protect  exclusive  rights  negotiated 
between  broadcasters,  distributors,  and 
rights  holders  for  transmission  of 
network,  syndicated,  and  sports 
programming  in  the  broadcaster's 
recognized  market  area. 

OMB  Control  Number:  3060-1002. 

Title:  Cable  Horizontal  and  Vertical 
Ownership  Information  Collection. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  146. 

Estimated  Time  per  Response:  30 
mins.  (0.5  hrs.). 

Frequency  of  Response:  One-time 
reporting  requirement. 

Total  Annual  Burden:  162  hours. 

Total  Annual  Costs:  None. 

Needs  and  Uses:  Under  Section  613(f) 
of  the  Communications  Act  of  1934,  as 
amended  by  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992,  the  FCC  is  directed  to 
establish  reasonable  limits  on  the 
number  of  subscribers  that  may  be 
reached  through  cable  operators'  owned 
or  affiliated  cable  systems  and  on  the 
number  of  channels  that  can  be 
occupied  by  cable  operators'  owned  or 
affiliated  programming  networks.  This 
information  collection  will  assist  the 
Commission  in  its  rulemaking 
proceeding  revising  these  rules 
consistent  with  a  court  remand  and 
reversal  of  previous  rules. 

Federal  Communications  Commission. 

Marlene  Dortch, 

Serre/on'. 

IFR  Doc.  02-22509  Filed  9-3-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collectlon(8)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  23,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  4,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Interiiet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0075. 

Title:  Application  for  Consent  to 
Assign  Construction  Permit  or  License 
for  TV  or  FM  Translator  Station  or  Low 
Power  Television  Station  or  to  Transfer 
Control  of  Entity  Holding  TV  or  FM 
Translator  or  Low  Power  Television 
Station. 

Form  No.:  FCC  Form  345. 


Type  of  Review:  Revision  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  state,  local  or  tribal  governments. 
Number  of  Respondents:  320. 
Estimated  Time  Per  Response:  8  hours 
(1  hour  applicant  burden;  7  hours 
contract  attorney). 

Frequency  of  Response:  On  occasion 
reporting  requirement,  recordkeeping 
requirement,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:  320  hours. 

Total  Annual  Cost:  $516,140. 

Needs  and  Uses:  Filing  of  the  FCC 
Form  345  is  required  when  applying  for 
authority  for  assignment  of  license  or 
permit,  or  for  consent  to  transfer  of 
control  of  corporate  licensee  or 
permittee  for  an  FM  or  TV  translator 
station,  or  low  power  TV  station.  This 
information  collection  also  includes  a 
third  party  disclosure  requirement  of 
Section  73.358D.  The  form  has  been 
revised  to  include:  (1)  Agreements  for 
sale/transfer  of  station  must  be 
submitted  to  the  Commission;  (2)  the 
identification  of  the  primary  station 
proposed  to  be  rebroadcast;  and  (3) 
adding  the  FCC  Registration  Number 
(FRN). 

The  data  is  used  by  FCC  staff  to 
determine  if  the  applicant  meets  the 
basic  statutory  requirements  to  operate 
the  station. 

OMB  Control  No.:  3060-0072. 

Title:  Airborne  Mobile  Radio 
Telephone  License  Application. 

Form  No.:  FCC  Form  409. 

Type  of  Review:  Extension  of  a 
ciurently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  260. 

Estimated  Time  Per  Response:  .084 
hours  or  5  minutes. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  22  hours. 

Total  Annual  Cost:  $13,000. 

Needs  and  Uses:  The  FCC  Form  409 
is  used  when  applying  for  authority  to 
operate  an  airborne  mobile  radio 
telephone  by  individual  users  who 
intend  to  become  subscribers  to  a 
common  carrier  service.  The  form  is 
also  used  for  modification  and  renewal 
of  such  licenses.  The  FCC  Form  409 
reporting  requirement  is  necessary  for 
the  Commission  to  fulfill  its  regulatory 
responsibilities  under  the 
Communications  Act  of  1934,  as 
amended. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[PR  Doc.  02-22.505  Filed  9-3-02;  8:45  ami 
BILUNG  COOE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  Being  Submitted  to  OMB 
for  Review  and  Approval 

August  27.  2002. 

SUMMARY:  The  Federal  Communications 
Commissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportimity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  4,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Conmiission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0706. 

Title:  Cable  Act  Reform. 

Form  Number:  N/A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  950. 

Estimated  Time  per  Response:  1  to  8 
hours. 


Frequency  of  Response:  On  occasion 
reporting  requirements;  Third  party 
disclosure. 

Total  Annual  Burden:  3.900  hours. 
Total  Annual  Costs:  None. 
Needs  and  Uses:  On  March  29,  1999, 
the  FCC  released  a  Report  and  Order 
(R&O),  FCC  99-57,  which  further 
amended  the  Commission's  cable 
television  rules  pursuant  to  the 
Telecommunications  Act  of  1996.  This 
R&O  accounted  for  various  requirements 
in  FCC  rules  not  already  accounted  for 
in  the  initial  and  final  rules.  The 
regulations  serve  a  variety  of  purposes 
for  subscribers,  cable  operators, 
franchising  authorities,  and  the  FCC, 
i.e.,  47  CFR  section  76.952  requires 
cable  operators  to  include  the  local 
franchising  authority  LFA)  contact 
information  in  a  subscriber's  monthly 
billing  statements;  47  CFR  section 
76.990  requires  a  cable  operator  to 
certify  in  writing  to  the  LFA  that  it 
qualifies  as  a  "small  cable  operator;" 
and  47  CFR  76.1404  requires  a  local 
exchange  carrier  to  file  contract 
information  with  the  FCC  to  determine 
whether  its  use  of  a  cable  operator's 
facilities  is  reasonably  limited  in  scope 
and  duration. 

OMB  Control  Number:  3060-0139. 
Title:  Application  for  Antenna 
Structure  Registration. 

Form  Numberisj:  FCC  854  and  FCC 
854R. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Individuals  or 
households;  Not-for-profit  institutions; 
and  State,  Local,  or  Tribal  Government. 
Number  of  Respondents:  4,500. 
Estimated  Time  per  Response:  0.5  to 
1.0  hours. 

Frequency  of  Response: 
Recordkeeping;  On  occasion  reporting 
requirements;  Third  party  disclosure. 
Total  Annual  Burden:  6,750  hours. 
Total  Annual  Costs:  $182,880. 
Needs  and  Uses:  Owners  of  wire  or 
radio  communications  towers  with 
antenna  structures  use  FCC  Form  854  to 
register  their  structures  within  the 
United  States,  to  notifv'  the  FCC  when 
a  structure  has  been  built,  to  make 
changes  to  an  existing  registered 
structure,  or  to  notify  the  FCC  when  a 
structure  is  dismantled.  47  CFR  part  17 
and  sections  303(q)  and  503(b)(5)  of  the 
Communications  Act,  as  amended, 
authorize  the  FCC  to  require  the 
painting  and/or  illumination  of  radio 
towers  where  there  is  a  reasonable 
possibility  that  the  antenna  structure 
may  cause  a  hazard  to  air  navigation. 
The  FCC  sends  antenna  structure  owner 
the  FCC  Form  854R  to  verifv  that  the 
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owner's  registration  has  been 
completed.  The  antenna  owner  must 
provide  a  copy  of  FCC  Form  854R  to 
each  tenant  of  the  antenna  structure. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

(FR  Doc.  02-22506  Filed  9-3-02;  8:45  am) 

BNJJNG  CODE  S71 2-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2572] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaldng  Proceeding 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  section  1.429(e).  The  full  text  of 
this  docvunent  is  available  for  viewing 
and  copying  in  Room  CY-A257,  445 
12th  Street,  SW.,  Washington,  DC  or 
may  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International  (202)  863-2893. 
Oppositions  to  these  petitions  must  be 
filed  by  September  19,  2002.  See  section 
1.4(b)(1)  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  In  the  Matter  of  Reallocation 
of  the  216-220  MHz,  1390-1395  MHz. 
1427-1429  MHz,  1429-1432  MHz, 
1432-1435  MHz,  1670-1675  MHz,  and 
2385-2390  MHz  Government  Transfer 
Bands  (WT  Docket  No.  02-8) 

Number  of  Petitions  filed:  5. 

Nfarlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22550  Filed  9-3-02:  8:45  am] 

BNJJNO  COOE  6712-01-M 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infomurtion  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Cerro  Grande  Arbitrator  and 
Cerro  Grande  Claimant  Questionnaires. 


Type  of  Information  Collection:  New 
Collection. 

OMB  Number:  3067-New. 

Abstmct:  The  questionnaires  will  be 
used  by  the  staff  in  the  Alternative 
Dispute  Resolution  (ADR)  Office  in 
order  to  gather  information  on  how 
satisfied  arbitrators  and  claimants  are 
with  the  arbitration  process  currently  in 
place.  The  respondents  filling  out  the 
questionnaires  will  have  the 
opportunity  to  provide  feedback  to  the 
ADR  office.  This  will  enable  the  ADR 
program  to  increase  productivity, 
develop  new  program  strategies, 
decrease  paperwork,  and  assist  with 
reviewing  cases  for  iaii  and  equal 
treatment. 

Affected  Public:  Individuals  or 
households.  Business  or  Other  For 
Profit,  Not-For-Profit  Institutions, 
Farms,  Federal  Government,  State,  Local 
or  Tribal  Government. 

Number  of  Respondents:  428. 

Estimated  Time  per  Respondent:  15 
minutes  per  questionnaire. 

Estimated  Total  Annual  Burden 
Hours:  215  hours. 

Frequency  of  Response:  Annually  and 
On  Occasion. 

Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472,  telephone  number  {202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
InformationCollection@fema.gov. 

Dated:  August  26,  2002. 
Reginald  Trujillo, 

Branch  Chief,  Program  Services  and  Systems 
Branch.  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 
[FR  Doc.  02-22431  Filed  9-3-02;  8:45  am] 

BaUNG  COOE  67ia-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1425-OR] 

Texas;  Amendment  No.  13  to  Notice  of 
a  Major  Disaster  Declaration 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 

action:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas,  (FEMA-1425-DR),  dated 
July  4,  2002,  and  related  determinations. 

EFFECTIVE  DATE:  August  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Ricb.Robuck@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  4,  2002: 

Jim  Wells  County  for  Public  Assistance 
(already  designated  for  Individual 
Assistance,  including  direct  Federal 
assistance  under  section  408  of  the 
Stafford  Act,  42  U.S.C.  5174). 

Hays  County  for  Categories  C  through  G 
(already  designated  for  Category  A 
(debris  removal)  and  Category  B 
(emergency  protective  measures) 
under  the  Public  Assistance  program 
and  Individual  Assistance,  including 
direct  Federal  assistance  under 
section  408  of  the  Stafford  Act,  42 
U.S.C.  5174). 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program:  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants:  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Ailbaugh, 

Director. 

[FR  Doc.  02-22429  Filed  9-3-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1425-DR] 

Texas;  Amendment  No.  14  to  Notice  of 
s  Ms|or  Dissster  Declsrstion 

AGENCY:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice. 

summary:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas,  (FEMA-1425-DR),  dated 
July  4,  2002,  and  related  determinations. 
EFFECTIVE  DATE:  August  27,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Rich 
Robuck,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Rich.Robuck@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The  notice 
of  a  major  disaster  declaration  for  the 
State  of  Texas  is  hereby  amended  to 
include  the  following  areas  among  those 
areas  determined  to  have  been  adversely 
affected  by  the  catastrophe  declared  a 
major  disaster  by  the  President  in  his 
declaration  of  July  4,  2002: 
Jones  County  for  Public  Assistance. 
Bee  County  for  Individual  Assistance, 
including  direct  Federal  assistance 
under  section  408  of  the  Stafford  Act, 
42  U.S.C.  5174. 

(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540,  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544,  Public 
Assistance  Grants;  83.545,  Disaster  Housing 
Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Ailbaugh, 

Director. 

[FR  Doc.  02-22430  Filed  9-3-02;  8:45  am] 

BIUJNG  COOE  671»-02-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Open  Meeting,  Board  of  Visitors  for  ttte 
National  Fire  Academy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
ACTION:  Notice  of  open  meeting. 

summary:  In  accordance  with  section  10 
(a)(2)  of  the  Fej^ral  Advisory 
Committee  Act.  5  U.S.C.  App.  2,  FEMA 
announces  the  following  committee 
meeting: 


Name:  Board  of  Visitors  (BOV)  for  the 
National  Fire  Academy. 

Dates  of  Meeting:  October  7-8,  2002 

P7ace;  Building  H,  Room  300, 
National  Emergency  Training  Center, 
Emmitsburg,  Maryland. 

Time: 

October  7,  2002, 10:30  a.m.-5 
p.m. 

October  8,  2002,  8:30  a.m.-5  p.m. 

Proposed  Agenda:  October  7-8, 
Review  National  Fire  Academy  Program 
Activities. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  with 
seating  available  on  a  first-come,  first- 
served  basis.  Members  of  the  general 
public  who  plan  to  attend  the  meeting 
should  contact  the  Office  of  the 
Superintendent,  National  Fire  Academy, 
U.S.  Fire  Administration,  16825  South 
Seton  Avenue,  Emmitsburg,  MD  21727, 
(301)  447-1117,  on  or  before  September 
30,  2002. 

Minutes  of  the  meeting  will  be 
prepared  and  will  be  available  for 
public  viewing  in  the  Office  of  the  U.S. 
Fire  Administrator,  U.S.  Fire 
Administration,  Federal  Emergency 
Management  Agency,  Emmitsburg, 
Maryland  21727.  Copies  of  the  minutes 
will  be  available  upon  request  within  60 
days  after  the  meeting. 

Dated:  August  27,  2002. 
R.  David  Paulison, 

U.S.  Fire  Administrator.  ** 

[FR  Doc.  02-22428  Filed  9-3-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Himian  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS).  Subcommittee  on 
Privacy  and  Confidentiality. 

Time  and  Date:  8:30  a.m.-5:30  p.m. 
September  10,  2002.  8:30  a.m.-4:00  p.m. 
September  11,  2002. 

Place:  Boston  Park  Plaza  Hotel.  64 
Arlington  Street,  Boston,  Massachusetts 
02116-3912,  Phone:  (617)  426-2000. 

Status:  Open. 

Purpose:  The  purpose  of  this  meeting  of 
the  Subcommittee  on  Privacy  and 
Confidentiality  is  to  gather  information  on 
implementation  plans  for  the  final  regulation 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information"  (45  CFR 
parts  160  and  164),  promulgated  under  the 
Health  Insurance  Portability  and 


Accountability  Act  of  1996.  The  regulation 
and  further  information  about  it  can  be  found 
in  the  Web  site  of  the  Office  for  Civil  Rights 
at  http://wvi-w.hhs.gov/ocr/hipaa/. 

The  meeting  will  seek  information  from 
invited  panels  of  experts  from  the  industry 
about  implementation  plans  and  practical 
issues  identified  so  far  in  implementation  of 
the  regulation,  and  suggestions  about 
possible  solutions  for  such  issues.  The 
Subcommittee  particularly  seeks  detailed 
information  about  the  following:  (1) 
Technical  assistance  plans  and  needs,  (2) 
outreach,  education  and  training  efforts.  (3) 
compliance  resourc;es.  (4)  best  practices,  (5) 
public-private  partnerships,  (6)  State 
preemption  analyses,  and  (7)  the  quality  of 
vendors  and  consulting  oi^anizations.  The 
panels  will  include  representatives  from 
various  sectors  of  the  healthcare  industry , 
including  small  providers,  health  plans,  and 
State  agencies. 

In  addition  to  the  panels  that  will  be 
invited  to  address  these  issues,  members  of 
the  public  who  would  like  to  make  a  brief  (3 
minutes  or  less)  oral  comment  on  one  or 
more  of  the  specified  issues  during  the 
meeting  will  be  placed  on  the  agenda  as  lime 
permits.  To  be  included  on  the  agenda, 
please  contact  Marietta  Squire  (301)  458- 
4524,  by  e-mail  at  mrawiinson®cdc.gov.  or 
postal  address  at  NCHS,  Presidential 
Building.  Room  1100,  6525  Belcrest  Road. 
Hyattsville,  Mar>land  20782  by  August  30. 
2002.  Additional  information  about  the 
meeting  will  be  provided  on  the  NCVHS  Web 
site  at  http://i\i\-\\. ncvhs.hhs.gov  shortly 
before  the  meeting  date. 

Contact  Person  for  More  Information: 
Substantive  program  information  may  be 
obtained  from  Stephanie  Kaminsky.  j.D., 
Lead  Staff  Person  for  the  NCVHS 
Subcommittee  on  Privacy  and 
Confidentiality,  Office  of  Civil  Rights, 
Department  of  Health  &  Human  Ser\i(:es.  IFK 
Bldg..  Government  Center  Rm.  1825.  Boston. 
MA  02203,  telephone  617-565-1352:  or 
Marjorie  S.  Greenberg,  Executive  Secretar>'. 
NCVHS.  NCHS,  CDC,  Room  1100, 
Presidential  Building,  6525  Belcrest  Road, 
Hyattsville,  Maryland  20782,  telephone  (301) 
458-4245.  Information  about  the  comn-.iltee, 
including  summaries  of  past  meetings  and  a 
roster  of  committee  members,  is  available  on 
the  Committee's  Web  site  at  http:// 
www. nc\'hs. hhs.gov. 

Dated:  August  27.  2002. 
James  Scanlon, 

Director.  Division  of  Data  Policy.  Office  of 
the  Assistant  Secretary  for  Planning  and 
Evaluation. 

[FR  Doc.  02-22416  Filed  9-.3-02;  8:45  am] 
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DEPARTMEFfT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-02-74] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  National  Center  for 
Environmental  Health  (NCEH)  is 
requesting  an  emergency  clearance  firom 
the  Office  of  Management  and  Budget 
(OMB)  to  collect  data  under  the 
Paperwork  Reduction  Act.  Send 
comments  to  Seleda  M.  Ferryman,  CDC 
Assistant  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS-D24,  Atlanta, 
GA  30333.  Written  comments  shoidd  be 
received  within  14  days  of  this  notice. 
We  are  requesting  that  OMB  respond  to 
CDC  within  21  days  after  receipt  of  the 
package. 

Proposed  Project 

Implementation  of  the  National 
Cooperative  Inner-City  Asthma 
Intervention  in  Inner-City  Poor  Children 
treated  through  Managed  Care  Setting — 
New — National  Center  for 
Environmental  Health  (NCEH),  Centers 
for  Disease  Control  and  Prevention 
(CDC). 

The  Inner-City  Asthma  Intervention 
(ICAI)  program  has  implemented  the 
National  Cooperative  Inner-City  Asthma 
Study  (NCICAS).  a  multi-faceted,  multi- 
modal intervention  designed  to  address 
a  wide  range  of  problems  of  the  child 
with  asthma  and  his  or  her  family. 
NCICAS  demonstrated  that  an 
individually  tailored  intervention 


carried  out  by  masters-level  social 
workers  trained  in  asthma  management 
can  reduce  asthma  symptoms  among 
children  in  the  irmer  city.  The  ICAI  has 
been  implemented  in  23  urban  areas  to 
provide  asthma  education  to  poor, 
inner-city  children  aged  6-12  years  with 
moderate  to  severe  asthma  and  their 
families.  This  asthma  intervention 
program  is  currently  in  year  2  of  a  4  year 
contract  period.  An  astluna  coimselor 
(master-level  social  worker)  is  employed 
at  each  site  to  tailor  the  one  year  asthma 
intervention  to  the  needs  of  the 
individual  child  and  the  child's  family. 
Each  site  enrolls  80  children  in  the 
intervention  yearly  through  physician 
referral.  The  asthma  counselor 
documents  process  variables  including 
number  of  children  enrolled  in  the 
intervention,  retention  rate,  number  of 
children  and  families  completing  key 
intervention  components,  and  a 
narrative  summary  of  lessons  learned  in 
conducting  the  intervention.  This 
information  is  submitted  quarterly  to 
the  contractor. 

At  the  end  of  the  four  year  project, 
this  information  will  be  simimarized  to 
determine  the  clinics'  success  in 
implementing  the  intervention  protocol. 
There  is  no  cost  to  the  respondents 
other  than  their  time.  Time  burden  for 
response  to  the  report  may  vary,  but  the 
average  time  to  respond  is  1  hour. 


Respondents 

No.  of  re- 
spondents 

No.  of  re- 

sponses/re- 

sporxjent 

Avg.  burden/ 

response  (in 

hours) 

Total  burden 
(in  hours) 

Asthma  Counselor  

23 

1 

4 

1 

92 

Total 

92 

Dated:  August  27,  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

IFR  Doc.  02-22432  Filed  9-3-02;  8:45  am] 
BNJJNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  02031] 

improving  Effectiveness  of  the 
TutMrculosis  Prevention  and  Control 
Program  in  Lutvia;  Notice  of  Award  of 
Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces,  the 
availability  of  fiscal  year  (FY)  2002 
funds  for  a  sole  source  cooperative 
agreement  for  the  National  Tuberculosis 
Control  Program  (NTP),  Ministry  of 
Health  of  the  Government  of  Latvia. 

The  purpose  of  this  program  is  to 
provide  education  and  technical 
assistance  to  improve  the  qualify. 


efficiency,  and  effectiveness  of  programs 
for  the  prevention  and  control  of 
tuberculosis  (TB)  in  Latvia. 

B.  Eligible  Applicants 

Assistance  will  be  provided  only  to 
the  National  Tuberculosis  Control 
Program  (NTP),  Ministry  of  Health  of 
the  Government  of  Latvia.  The  NTP, 
Ministry  of  Health  of  the  Government  of 
Latvia  is  the  most  appropriate  and 
qualified  agency  to  conduct  the 
activities  under  this  cooperative 
agreement  for  the  following  reasons: 

1.  The  NTP  is  uniquely  positioned,  in 
terms  of  legal  authority,  ability,  track 
record,  and  credibility  in  Latvia  to 
develop  and  implement  TB  control 
activities  in  both  public  sites  throughout 
the  country. 

2.  The  NTP  is  currently  involved  in 
TB  treatment  services  in  Latvia, 
enabling  it  to  immediately  become 
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engaged  in  the  activities  listed  in  this 
annoimcement. 

3.  The  purpose  of  the  annoimcement 
is  to  utilize  and  build  upon  existing 
ft'amework  of  TB  control  activities  that 
the  NTP  has  developed  or  initiated. 

4.  The  NTP  has  been  mandated  by  the 
Ministry  of  Health  in  Latvia  to 
coordinate  and  implement  TB  treatment 
and  control  activities  including  Multi 
Drug  Resistent  TB  (MDR-TB^  within  the 
country. 

C.  Funds 

Approximately  $105,000  is  being 
awarded  in  FY  2002.  The  award  will  be 
made  by  September  1,  2002,  for  a  12- 
month  budget  period  within  a  project 
period  of  up  to  five  years. 

D.  Where  to  Obtain  Additional 
Infonnation . 

If  you  have  questions  after  reviewing 
the  contents  of  all  the  documents, 
business  management  technical 
assistance  may  be  obtained  bxtm: 
Angelia  D.  Hill,  Grants  Management 

Specialist,  Grants  Management 

Bruich,  Procurement  and  Grants 

Office, 
Centers  for  Disease  Control  and 

Prevention,  2920  Brandywine  Road, 

MS  E-09,  Atlanta,  GA  30341-4146. 

Telephone:  (770)  488-2785,  FAX: 

(770)  488-2688,  E-mail: 

aph8@cdc.gov. 

Program  Guidance  may  be  obtained 
fi-om:  Michael  Quails,  Deputy  Associate 
Director,  International  Activities, 
Division  of  Tuberculosis  Elimination, 
National  Center  for  HIV,  STD,  and  TB 
Prevention,  Centers  for  Disease  Control 
and  Prevention  (CDC),  1600  Clifton 
Road  Mailstop  E-10,  Atlanta,  GA  30333, 
Telephone  404-639-8488,  e-mail 
address:  muql@cdc.gov. 

Dated:  August  27,  2002. 

Sandra  R.  Manning,  CGFM, 

Director,  Procurement  and  Grants  Office, 
Centers  for  Disease  Control  &  Prevention. 

[FR  Doc.  02-22464  Filed  9-3-02;  8:45  am) 

BILLING  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

Science  and  Regulation  of  Biological 
Products:  From  a  Rich  History  to  a 
Challenging  Future;  Public 
Symposium;  Amendment 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice  of  public  symposiiun; 

amendment. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
amendment  to  the  notice  of  public 
symposiiun  entitled  "Science  and 
Regulation  of  Biological  Products:  From 
a  Rich  History  to  a  Challenging  Future." 
The  public  symposium  was  announced 
in  the  Federal  Register  of  July  17,  2002 
(67  FR  46993).  The  purpose  of  the 
symposiiun  is  to  commemorate  the 
100th  anniversary  of  the  enactment  of 
the  Biologies  Control  Act,  the  first 
Federal  law  regulating  biological 
products.  The  amendment  is  being 
made  to  reflect  a  change  in  the  building 
location.  There  are  no  other  changes. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Sherman,  Center  for  Biologies 
Evaluation  and  Research  (HFM-42), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852, 
301-827-2000,  or  e-mail: 
Sherman@cber.fda.gov. 

SUPPLEMENTARY  INFORMATION:  hi  the 
Federal  Register  pf  July  17,  2002.  FDA 
announced  that  a  public  symposium 
entitled  "Science  and  Regulation  of 
Biological  Products:  From  a  Rich 
History  to  a  Challenging  Future"  would 
be  held  on  September  23  and  24,  2002. 
at  the  National  Institutes  of  Health 
(NIH),  Natcher  Conference  Center.  Bldg. 
45,  45  Center  Dr.,  Bethesda,  MD.  On 
page  46993,  in  the  first  column,  the 
Location  section  of  this  public 
symposium  is  amended  to  read  as 
follows: 

Location:  The  public  symposium  will 
be  held  at  the  National  Institutes  of 
Health  (NIH),  Warren  Grant  Magnuson 
Clinical  Center,  Bldg.  10, 10  Center  Dr., 
Bethesda,  MD  20892. 

Dated:  August  27,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-22409  Filed  9-3-02:  8:45  am) 

nUJNG  CODE  4160-01-S 


ACnONr  Notice. 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclwt  No.  02D-0368] 

international  Cooperation  on 
Harmonisation  of  Teciinicai 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Repeat-Doee  (90-Day)  Toxicity 
Testing"  (VICH  GL31);  Request  for 
Comments;  Availability 

agency:  Food  and  Drug  Administration, 
HHS. 


summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (il47)  entitled  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
Repeat-Dose  (90-Day)  Toxicity  Testing" 
(VICH  GL31).  This  draft  guidance  has 
been  developed  by  the  International 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  The  objective  of  this  draft 
guidance  is  to  establish  the  minimum 
recommendations  for  an  internationally 
harmonized  90-day  repeat-dose  testing 
strategy  for  identifying  target  organ 
toxicity  and  the  no-observed  adverse 
effect  level  (NOAEL)  for  toxicity  of 
veterinary  drug  residues  in  human  food 
based  upon  repeated  dose  90-day 
toxicity  studies  for  identifying  target 
organ  toxicity. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
October  4,  2002  to  ensure  their  adequate 
consideration  in  prepeuation  of  the  final 
document.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12).  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration.  7519  Standish  Pi., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www. f  da  .gov/ dockets/ ecommen  ts . 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153).  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827-6984,  e- 
mail:  lmulliga@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
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international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  recommendations  for  the 
approval  of  human  pharmaceutical  and 
biological  products  among  the  European 
Union,  Japan,  and  the  United  States. 
The  VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  recommendations 
for  the  approval  of  veterinary  medicinal 
products  in  the  European  Union.  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulator}'  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Commission, 
European  Medicines  Evaluation  Agency. 
European  Federation  of  Animal  Health, 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA.the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinary 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinar\' 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Conmiittee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/New  Zealand.  The 
VICH  Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

II.  Draft  Guidance  on  Toxicity  Testing 

The  VICH  Steering  Committee  held  a 
meeting  in  April  2002,  and  agreed  that 
the  draft  guidcince  document  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  Repeat-Dose  (90-Dav)  Toxicity 
Testing"  (VICH  GL31)  should  be  made 
available  for  public  comment. 


A  variety  of  toxicological  evaluations 
are  performed  to  establish  the  safety  of 
veterinary  drug  residues  in  human  food. 
The  objective  of  this  draft  guidance  is  to 
establish  the  minimum 
recommendations  for  an  internationally 
harmonized  90-day  repeat-dose  testing 
strategy  for  identifying  target  organ 
toxicity  and  the  NOAEL  for  toxicity  of 
veterinary  drug  residues  in  human  food 
based  upon  repeated  dose  90-day 
toxicity  studies  for  identifying  target 
organ  toxicity. 

FDA  and  the  VICH  will  consider 
comments  about  the  draft  guidance 
document.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidance  and  publish  it  as  a  final 
guidance. 

III.  Significance  of  Guidance 

This  draft  document,  developed 
under  the  VICH  process,  has  been 
revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  document  has 
been  designated  "guidance"  rather  than 
"guideline.  '  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must,"  "shall,"  and  "will"  in  the 
original  VICH  documents  have  been 
substituted  with  "should." 

The  draft  guidance  represents  the 
agency's  current  thinking  on 
establishing  the  safety  of  veterinary  drug 
residues  in  human  food  in  a  variety  of 
toxicological  evaluations.  This  guidcince 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  will  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  method  may  be  used  as  long 
as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

IV.  Conunents 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comments 
regarding  this  draft  guidance  document. 
Written  or  electronic  comments  should 
be  submitted  to  the  Dockets 
Management  Branch  (address  above). 
Submit  written  or  electronic  comments 
to  ensure  adequate  consideration  in 
preparation  of  the  final  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 


V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www.fda.gov/dockets/ecomments.  Once 
on  this  Internet  site,  select  "[insert 
docket  number]  "Studies  to  Evaluate  the 
Safety  of  Residues  of  Veterinary  Drugs 
in  Human  Food:  Repeat-Dose  (90-Day) 
Toxicity  Testing"  (VICH  GL31)  and 
follow  the  directions. 

Copies  of  Xhe  draft  guidance  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  Repeat-Dose  (90-Day)  Toxicity 
Testing"  (VICH  GL31)  may  be  obtained 
on  the  Internet  from  the  CVM  home 
page  at  http://www.fda.gov/cvm. 

Dated:  August  27,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Poiicy. 

[FR  Doc.  02-22408  Filed  9-3-02:  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0326] 

international  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products;  Draft 
Guidance  for  Industry  on  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
General  Approach  to  Testing"  (VICH 
GL.33);  Request  for  Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industry  (#149)  entitled  "Studies  to 
Evaluate  the  Safety  of  Residues  of 
Veterinary  Drugs  in  Human  Food: 
General  Approach  to  Testing"  (VICH 
GL33).  This  draft  guidance  has  been 
developed  by  the  International 
Cooperation  on  Harmonisation  of 
Technical  Requirements  for  Registration 
of  Veterinary  Medicinal  Products 
(VICH).  This  draft  guidance  outlines  a 
testing  approach  to  assure  human  food 
safety  following  the  consumption  of 
food  products  derived  from  animals 
treated  with  veterinary  drugs. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
October  4,  2002  to  ensure  their  adequate 
consideration  in  preparation  of  the  final 
document.  General  conunents  on  agency 
guidance  documents  are  welcome  at  any 
time. 
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ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine.  Food  and  Drug 
Administration.  7519  Standish  Pi., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  dociunent  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville.  MD  20852. 
Submit  electronic  comments  to  http:// 
vnvw.fda  .gov/ dockets/ ecommen  ts. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  and  the 
docket  number  found  in  brackets  in  the 
heading  of  this  docimient. 
FOR  FURTHER  INFORMATION  CONTACT: 
Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  {HFV-153),  Food  and  Drug 
Administration,  7500  Standish  Pi., 
Rockville,  MD  20855,  301-827-6984,  e- 
mail:  lmulliga@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  recommendations  for  the 
approval  of  human  pharmaceutical  jmd 
biological  products  among  the  European 
Union,  Japan,  and  the  United  States. 
The  VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  recommendations 
for  the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japan, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 


The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the  European  Conmiission, 
European  Medicines  Evaluation  Agency, 
European  Federation  of  Animal  Health. 
Committee  on  Veterinary  Medicinal 
Products,  the  U.S.  FDA,  the  U.S. 
Department  of  Agriculture,  the  Animal 
Health  Institute,  the  Japanese  Veterinar\' 
Pharmaceutical  Association,  the 
Japanese  Association  of  Veterinary 
Biologies,  and  the  Japanese  Ministry  of 
Agriculture,  Forestry  and  Fisheries. 

Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  the 
industry  in  Australia/  New  Zealand. 
The  VICH  Secretariat,  which 
coordinates  the  preparation  of 
documentation,  is  provided  by  the 
Confederation  Mondiale  de  L'Industrie 
de  la  Sante  Animale  (COMISA).  A 
COMISA  representative  also  participates 
in  the  VICH  Steering  Committee 
meetings. 

II.  Draft  Guidance  on  General  Testing 

The  VICH  Steering  Committee  held  a 
meeting  in  April  2002,  and  agreed  that 
the  draft  guidance  document  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  General  Approach  to  Testing" 
(VICH  GL33)  should  be  made  available 
for  public  comment. 

Existing  toxicological  testing 
recommendations  for  veterinary  drugs 
have  evolved  from  the  toxicological 
tests  for  human  medicines,  food 
additives  and  pesticides.  The  draft 
guidance  was  developed  to  include  tests 
particularly  relevant  to  the 
identification  of  a  no-observable  adverse 
effect  level  for  veterinary  drugs.  The 
scope  of  this  draft  guidance  is  to 
identify:  (1)  Basic  tests  recommended 
for  all  new  animal  drugs  used  in  food- 
producing  animals  in  order  to  assess  the 
safety  of  drug  residues  present  in 
human  food,  (2)  additional  tests 
recommended  based  on  specific 
toxicological  concerns  associated  with 
the  structure,  class,  mode  of  action,  etc., 
of  the  drug  and  (3)  special  tests  which 
might  be  useful  in  the  evaluation  of  the 
relevance  or  the  interpretation  of  data 
obtained  in  the  basic  or  additional  tests. 

FDA  and  the  VICH  will  consider 
comments  about  the  draft  guidance 
document.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committees 
final  guidance  and  publish  it  as  a  final 
guidance. 

III.  Significance  of  Guidance 

This  draft  document,  developed 
under  the  VICH  process,  has  been 


revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  document  has 
been  designated  a  "guidance  "  rather 
than  a  "guideline.  "  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandator^'  words  such  as 
"must,"  "shall,"  and  "will"  in  the 
original  VICH  documents  have  been 
substituted  with  "should." 

The  draft  guidance  represents  the 
agency's  current  thinking  to  establish 
the  safety  of  veterinary  drug  residues  in 
human  food  in  a  variety  of  toxicological 
evaluations.  This  guidance  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  will  not  operate  to  bind  FDA 
or  the  public.  An  ahernative  method 
mav  be  used  as  long  as  it  satisfies  the 
requirements  of  applicable  statutes  and 
regulations. 

IV.  Conunents 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comment.s 
regarding  this  draft  guidance  document. 
Written  or  electronic  comments  should 
be  submitted  to  the  Dockets 
Management  Branch  (address  above). 
Submit  written  or  electronic  comments 
•  by  October  4,  2002,  to  ensure  adequate 
consideration  in  preparation  of  the  final 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  and  received  comments 
are  available  for  public  examination  in 
the  Dockets  Management  Branch 
between  9  a.m.  and  4  p.m..  Monday 
through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www.fda.gov/dnckets/ecommpnts.  Once 
on  this  Internet  site,  select  "linsert 
docket  number)"  "Studies  to  Evaluate 
the  Safety  of  Residues  of  Veterinan.- 
Drugs  in  Human  Food:  General 
Approach  to  Testing"  (VICH  GL33)  and 
follow  the  directions. 

Copies  of  the  draft  guidance  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  General  Approach  to  Testing" 
(VICH  GL33)  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
h  ttp  .//www.fda  .gov/cvm . 
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Dated:  August  27.  2002. 
Mai^ret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-22406  Filed  9-3-02;  8:45  am] 

BtLLMG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  020-0369] 

International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Veterinary  Medicinal  Products  (VICH); 
Draft  Guidance  for  industry  on 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in 
Human  Food:  Developmental  Toxicity 
Testing  (VICH  GL32);  Availability; 
Request  for  Comments 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  request  for  comments. 

SUMMARY:  The  Food  and  Drag 
Administration  (FDA)  is  announcing  the 
availability  for  comment  of  a  draft 
guidance  document  for  industry  (il48) 
entitled  "Studies  to  Evaluate  the  Safety 
of  Residues  of  Veterinary  Drugs  in 
Human  Food:  Developmental  Toxicity 
Testing"  (VICH  GL32).  This  draft 
guidance  document  has  been  developed 
by  the  International  Cooperation  on 
Harmonisation  of  Technical 
Requirements  for  Registration  of 
Veterinary  Medicinal  Products  (VICH). 
This  draft  guidance  dociunent  provides 
harmonized  guidance  on  the  core 
recommendation  for  a  developmental 
toxicity  study  for  the  safety  evaluation 
of  veterinary  drug  residues  in  human 
food. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance 
document  by  October  4,  2002  to  ensure 
their  adequate  consideration  in 
preparation  of  the  ftnal  guidance 
document.  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12),  Center  for  Veterinary 
Medicine,  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
full  title  of  the  draft  guidance  document 
and  the  docket  number  found  in 
brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louis  T.  Mulligan,  Center  for  Veterinary 
Medicine  (HFV-153),  Food  and  Drug 
Administration,  7500  Standish  PL, 
Rockville,  MD  20855,  301-827-6984,  e- 
mail:  ImuUiga@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  recent  years,  many  important 
initiatives  have  been  undertaken  by 
regulatory  authorities  and  industry 
associations  to  promote  the 
international  harmonization  of 
regulatory  requirements.  FDA  has 
participated  in  efforts  to  enhance 
harmonization  and  has  expressed  its 
commitment  to  seek  scientifically  based 
harmonized  technical  procedures  for  the 
development  of  pharmaceutical 
products.  One  of  the  goals  of 
harmonization  is  to  identify  and  then 
reduce  differences  in  technical 
requirements  for  drug  development 
among  regulatory  agencies  in  different 
countries. 

FDA  has  actively  participated  in  the 
International  Conference  on 
Harmonisation  of  Technical 
Requirements  for  Approval  of 
Pharmaceuticals  for  Human  Use  for 
several  years  to  develop  harmonized 
technical  recommendations  for  the 
approval  of  human  pharmaceutical  and 
biological  products  among  the  European 
Union,  )apan,  and  the  United  States. 
The  VICH  is  a  parallel  initiative  for 
veterinary  medicinal  products.  The 
VICH  is  concerned  with  developing 
harmonized  technical  recommendations 
for  the  approval  of  veterinary  medicinal 
products  in  the  European  Union,  Japem, 
and  the  United  States,  and  includes 
input  from  both  regulatory  and  industry 
representatives. 

The  VICH  Steering  Committee  is 
composed  of  member  representatives 
from  the:  European  Commission; 
European  Medicines  Evaluation  Agency; 
European  Federation  of  Animal  Health; 
Committee  on  Veterinary  Medicinal 
Products;  U.S.  FDA;  U.S.  Department  of 
Agriculture;  Animal  Health  Institute; 
Japanese  Veterinary  Pharmaceutical 
Association;  Japanese  Association  of 
Veterinary  Biologies;  and  Japanese 
Ministry  of  Agriculture,  Forestry,  and 
Fisheries. 


Two  observers  are  eligible  to 
participate  in  the  VICH  Steering 
Committee:  One  representative  from  the 
Government  of  Australia/New  Zealand 
and  one  representative  from  industry  in 
Australia/  New  Zealand.  The  VICH 
Secretariat,  which  coordinates  the 
preparation  of  documentation,  is 
provided  by  the  Confederation 
Mondiale  de  L'Industrie  de  la  Sante 
Animale  (COMISA).  A  COMISA 
representative  also  participates  in  the 
VICH  Steering  Committee  meetings. 

II.  Draft  Guidance  on  Toxicity  Testing 

The  VICH  Steering  Committee  held  a 
meeting  in  April  2002,  and  agreed  that 
the  draft  guidance  document  entitled 
"Studies  to  Evaluate  the  Safety  of 
Residues  of  Veterinary  Drugs  in  Human 
Food:  Developmental  Toxicity  Testing" 
(VICH  GL32)  should  be  made  available 
for  public  comment. 

This  draft  guidance  document 
provides  guidance  for  developmental 
toxicity  testing  for  those  veterinary 
medicinal  products  used  in  food- 
producing  animals.  The  objective  of  this 
draft  guidance  document  is  to 
recommend  that  developmental  toxicity 
assessment  is  performed  according  to  an 
internationally  harmonized  guidance. 
This  draft  guidance  describes  testing 
designed  to  provide  information 
concerning  the  effects  on  the  pregnant 
animal  and  on  the  developing  organism 
following  prenatal  exposure. 

FDA  and  the  VICH  will  consider 
comments  about  the  draft  guidance 
docimient.  Ultimately,  FDA  intends  to 
adopt  the  VICH  Steering  Committee's 
final  guidance  and  publish  it  as  a  final 
guidance. 

m.  Significance  of  Guidance 

This  draft  guidance  document, 
developed  under  the  VICH  process,  has 
been  revised  to  conform  to  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  For  example,  the  document  has 
been  designated  "guidance"  rather  than 
"guideline."  Because  guidance 
documents  are  not  binding,  unless 
specifically  supported  by  statute  or 
regulation,  mandatory  words  such  as 
"must,"  "shall,"  and  "will"  in  the 
original  VICH  documents  have  been 
substituted  with  "should." 

The  draft  guidance  document, 
represents  the  agency's  current  thinking 
on  developmental  toxicity  testing  for 
those  veterinary  medicinal  products 
used  in  food-producing  animals.  This 
draft  guidance  document  does  not  create 
or  confer  any  rights  for  or  on  any  person 
and  will  not  operate  to  bind  FDA  or  the 
public.  An  alternative  method  may  be 
used  as  long  as  it  satisfies  the 
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requirements  of  applicable  statutes  and 
regulations. 

rV.  Comments 

This  draft  guidance  document  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  written  or  electronic  comments 
regarding  this  draft  guidance  document. 
Written  or  electronic  comments  should 
be  submitted  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Submit  written  or  electronic  comments 
by  October  4,  2002  to  ensure  adequate 
consideration  in  preparation  of  the  final 
guidance.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  niunber  found  in  brackets  in  the 
heading  of  this  document.  A  copy  of  the 
draft  guidance  dociunent  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www.fda.gov/dockets/ecomments.  On 
the  Internet  site,  select  "[insert  docket 
ntmiber]  'Studies  to  Evaluate  the  Safety 
of  Residues  of  Veterinary  Drugs  in 
Human  Food:  Developmental  Toxicity 
Testing"  "  (VICH  GL32)  and  follow  the 
directions. 

Copies  of  the  draft  guidance  entitled 
"Studies  to  Evaluate  die  Safety  of 


Residues  of  Veterinary  Drugs  in  Human 
Food:  Developmental  Toxicity  Testing" 
(VICH  GL32)  may  be  obtained  on  the 
Internet  from  the  CVM  homepage  at 
http://www.fda.gov/cvm.  . 

Dated:  August  27.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-22407  Filed  9-3-02:  8:45  ami 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Proposed  Collection;  Comment 
Request;  an  Evaluation  of  ttie  National 
Institute  Science  Enrichment  Program 
(SEP)  Parent  Survey 

SUMMARY:  In  compliance  with  the 
requirement  of  Section  3506(c)(2)(A)  of 
the  Paperwork  Reduction  Act  of  1995.     . 
for  opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
National  Cancer  Institute  (NCI),  the 
National  Institutes  of  Health  (NIH)  will 
published  periodic  summaries  of 
proposed  projects  to  be  submitted  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  approval. 
Proposed  collection:  Title:  An 
Evaluation  of  the  NCI  Science 
Enrichment  Program  (SEP)  Parent 
Siuvey.  Type  of  Information  Collection 
Request:  Extension  of  OMB  No.  0925- 
0473,  Expiration  Date:  09/30/2002.  Need 
and  Use  of  Information  Collection:  This 


survey  is  one  component  of  a  larger 
evaluation  that  will  assess  the 
effectiveness  of  the  NCI  SEP  in  making 
progress  toward  its  goals  of:  (1) 
Encouraging  under-represented 
minority  and  under-served  students 
who  have  just  completed  ninth  grade  to 
select  careers  in  science,  mathematics, 
and/or  research,  and  (2)  broadening  and 
enriching  students'  science,  research, 
and  sociocultural  backgrounds.  The 
program  is  a  5  to  6-week  residential 
program  taking  place  on  two  university 
campuses — University  of  Kentucky. 
Lexington  and  San  Diego  State 
University.  The  5-year  evaluation  is 
designed  as  a  controlled,  longitudinal 
study,  consisting  of  the  five  SEP  cohorts 
and  three  cohorts  of  control  group 
students  who  do  not  attend  the  program. 
The  evaluation  will  provide  NCI  with 
valuable  information  regarding  specific 
components  that  promote  or  limit  the 
program's  effectiveness,  the  extent  to 
which  the  program  has  been 
implemented  as  planned,  how  much  the 
two  regional  programs  vary,  and  how 
the  program  can  be  improved  or  made 
more  effective.  NCI  will  use  this 
information  to  make  decisions  regarding 
continuation  and  expansion  of  the 
program.  Frequency  of  Response: 
Annually.  Affected  Public:  Individuals 
or  households  and  Federal 
Governments.  Type  of  Respondents: 
Parents  of  high  school  students 
participating  in  the  program.  The  total 
annualized  cost  to  respondents  is 
$200.00.  The  annual  reporting  burden  is 
as  follows: 


A.  12-1  .—Estimate  of  Hour  Burden:  Parent  Survey 


Type  of  respondents 

• 

Average  number 

of 
respondentsA'r. 

Frequency  of 
response 

Average  tinie 
per  response 

Average  annual 
hour  burden 

Parents  of  SEP  Students 

120 

1 

0.167 

20 

Total 

120 

. ■     -               ■                                              ■' 

20 

There  are  no  Capital  Costs,  Operating 
Costs,  and/ or  Maintenance  Costs  to 
report. 

Request  for  Comments:  Written 
comments  and/or  suggestions  from  the 
public  and  affected  agencies  are  invited 
on  one  or  more  of  the  following  points: 

(1)  Whether  the  proposed  collection  of 
information  is  necesseuy  for  the  proper 
performance  of  the  function  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(2)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  (3)  Ways  to  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
Ways  to  minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
-  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  the 
proposed  project  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  contact  Mr.  Frank  Jackson, 
Office  of  Special  Populations  Research. 
National  Cancer  Institute,  National 
Institutes  of  Health.  6116  Executive 


Boulevard,  Room  602.  Rockville.  MD 
20852,  or  call  non-toll-free  number  (301) 
496-8680.  or  e-mail  your  request, 
including  your  address  to; 
fjl2i@nih.gov. 

Comments  Due  Date:  Comments 
regarding  this  information  collection  are 
best  assured  of  having  their  full  effect  if 
received  within  60  days  of  this 
publication. 

Dated:  August  27.  2002. 
Reesa  Nichols, 

SCI  Project  Clearance  Unison. 

|FR  Doc.  02-22471  Filed  9-;i-02;  B:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Fogarty  International  Center;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
Fogarty  International  Center  Advisory 
Board. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications 
and/or  contract  proposals  and  the 
discussions  could  disclose  confidential 
trade  secrets  or  commercial  property 
such  as  patentable  material,  and 
personal  information  concerning 
individuals  associated  with  the  grant 
applications  and/or  contract  proposals, 
the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Fogarty  International 
Center  Advisory  Board. 

Date:  September  10,  2002. 

Open:  8:30  a.m.  to  12  p.m. 

Agenda:  Report  of  the  Director  on  updates 
and  overview  of  new  FIC  initiatives  and  a 
presentation  on  Intellectual  Property  and 
Better  Health:  The  approach  of  the  Centre  for 
Management  of  IP  in  Health  R&D  (MIHR). 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive,  (Building  16),  Bethesda,  MD 
20892. 

Closed:  1  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications  and/or  proposals. 

Place:  Lawton  Chiles  International  House, 
16  Center  Drive.  (Building  16),  Bethesda,  MD 
20892. 

Contact  Person:  Irene  W.  Edwards, 
Information  Officer,  Fogarty  International 
Center,  National  Institutes  of  Health, 
Building  31.  Room  B2C08,  31  Center  Drive, 
MSC  2220,  Bethesda,  MD  20892,  301-^96- 
2075. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http:// 
www.nih.gov/fic/about/advisory.btml,  where 
an  agenda  and  any  additional  information  for 
the  meeting  will  be  posted  when  available. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.106,  Minority  International 


Research  Training  Grant  in  the  Biomedical 
and  Behavioral  Sciences;  93.154,  Special 
International  Postdoctoral  Research  Program 
in  Acquired  Immunodeficiency  Syndrome; 
93.168,  International  Cooperative 
Biodiversity  Groups  Program;  93.934,  Fogarty 
International  Research  Collaboration  Award; 
93.989,  Senior  International  Fellowship 
Awards  Program,  National  Institutes  of 
Health.  HHS) 

Dated:  August  27.  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22467  Filed  9-3-02;  8:45  am] 

BILLING  COOE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Heart;  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  Clinical  Trials  Review 
Committee. 

Date:  October  28-29,  2002. 

Time:  7  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Silver  Spring.  8727  Colesville 
Road,  Silver  Spring,  MD  20910. 

Contact  Person:  Valerie  L.  Prenger,  PhD, 
Health  Scientist  Administrator,  Review 
Branch,  Room  7194,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive.  MSC  7924,  Bethesda.  MD 
20892-7924,  (301)  435-0288, 
prengerv@nhlbi.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 


Dated:  August  27,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22470  Filed  9-3-02;  8:45  ami 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosiu^  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  "Immune  Tolerized  Stem 
Cell  Islet  Allograft". 

Date:  October  8,  2002. 

Time:  12:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  6700  B  Rockledge  Dr,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Priti  Mehrotra,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institutes  of 
Allergy  and  Infectious  Diseases,  National 
Institutes  of  Health,  6700-B  Rockledge  Drive, 
Room  2100.  Bethesda,  MD  20892-7616,  301- 
496-2550,  pml58b@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  August  27,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22466  Filed  9-3-02;  8:45  am] 

BILUNG  COOE  414O-01-4I 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meetings 

Pvu^uant  to  section  10(d)  of  the 
Advisory  Committee  Act,  as  amended  (5 
U.S.C.  Appendix  2),  notice  is  hereby 
given  of  the  following  meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  Treating  Alcohol  Health 
Disparities. 

Date:  September  6,  2002. 

Time:  1  p.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Willco  Building,  Suite  409,  6000 
Executive  Boulevard,  Rockville,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Elsie  D.  Taylor,  Scientific 
Review  Administrator.  Extramural  Project 
Review  Branch,  National  Institute  on  Alcohol 
Abuse  and  Alcoholism,  National  Institutes  of 
Health,  Suite  409,  6000  Executive  Blvd., 
Bethesda,  MD  20892-7003,  301-443-9787, 
etayloi@niaaa .  nib  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel,  UOl  Cooperative 
Agreements  for  Exploratory  development 
Grants  for  Minority  Institutions. 

Date:  September  12.  2002. 

Time:  1  p.m.  to  6  p.m. 

Agendq^To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring.  MD  20910. 

Contact  Person:  Dorita  Sewell,  PhD., 
Scientific  Review  Administrator,  Extramural 
Project  Review  Branch,  Office  of  Scientific 
Affairs,  National  Institute  on  Alcohol  Abuse 
and  Alcoholism,  National  Institutes  of 
Health,  6000  Executive  Boulevard,  Suite  409, 
MD  20892,  301^43-2890, 
dsewell@mail.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 


Career  Development  Awards  for  Scientist  and 
Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Programs; 
93.891,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  August  27,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22468  Filed  9-3-02;  8:45  am) 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Special  Emphasis  Panel, 
Interventions  for  Suicidal  Youths. 

Date:  September  23,  2002. 

Time:  2  to  4. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Neuroscience  Center,  National 
Institutes  of  Health,  6001  Executive  Blvd. 
Bethesda,  MD  20892,  (Telephone  Conference 
Call). 

Contact  Person:  David  I.  Sommers,  PhD, 
Scientific  Review  Administrator,  Division  of 
Extramural  Activities,  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd.,  Room  6144.  MSC  9606, 
Bethesda,  MD  20892-9606,  301-443-6470. 
dsommers@mail.nib.gov. 

Name  of  Committee:  National  Institute  of 
Mental  Health  Initial  Review  Group, 
Interventions  Research  Review  Committee. 

Date:  October  8-9.  2002. 

rime:  9  to  5. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  St.  Gregory  Hotel  &  Suites,  2033  M 
Street,  NW.,  Washington  DC  20036. 

Contact  Person:  David  I.  Sommers.  PhD. 
Scientific  Review  Administrator.  Division  of 
Extramural  Activities.  National  Institute  of 
Mental  Health.  NIH,  Neuroscience  Center, 
6001  Executive  Blvd,,  Room  6144,  MSC  9606, 


Bethesda.  MD  20892-9606,  301-443-6470. 
dsommers@mail.nih.gov. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.242.  Mental  Health  Research 
Grants;  93.281,  Scientist  Development 
Award.  Scientist  Development  Award  lor 
Clinicians,  and  Research  Scientist  Award; 
93.282.  Mental  Health  National  Research 
Service  Award.s  for  Research  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  August  27,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisor)' 
Committee  Policy. 

IFR  Doc.  02-22469  Filed  9-3-02:  8:45  am] 
BILUNG  COOE  4140-01-41 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Cancellation  of  a  Fiscal  Year  (FY)  2000 
Funding  Opportunities  Notice 

agency:  Center  for  Substance  Abuse 
Treatment  (CSAT),  Substance  Abuse 
and  Mental  Health  Services 
Administration  (SAMHSA).  HHS. 

ACTION:  Cancellation  of  future 
application  receipt  dates  under 
SAMHSA/CSAT  Community  Action 
Grants  for  Service  Systems  Change 
Program  (PA  00-002). 

summary:  This  notice  is  to  inform  the 
public  that  the  SAMHSA/CSAT 
program  announcement,  PA  00-002- 
Community  Action  Grants  for  Service 
Systems  Change,  is  being  cancelled. 
Effective  immediately,  no  applications 
will  be  accepted  under  this 
announcement. 

The  notice  of  funding  opportunities 
under  the  Community  Action  Grants  for 
Service  Systems  Change  was  published 
in  the  Federal  Register  on  February  1 7, 
2000  (Vol.  65,  Number  33,  pages  8184- 
8186).  A  subsequent  modification  notice 
for  this  program  was  published  in  the 
Federal  Register  on  April  27,  2001. 

Information  related  to  this  notice  may 
be  obtained  from:  Tom  Edwards, 
Division  of  Services  Improvement. 
CSAT/SAMHSA.  Tele:  301-443-8453, 
e-mail:  tedwards@samhsa.gov. 

Dated:  August  28,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-22472  Filed  9-3-02:  8:45  am] 
BILUNG  COOE  4163-20-P 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4456  N  22] 

Privacy  Act  Of  1974;  Notice  Of  a 
Compiitar  Matching  Program 

AGENCY:  OfBce  of  the  Chief  Information 
Officer,  HUD. 

ACTION:  Notice  of  a  Computer  Matching 
Program — HUD  and  the  United  States 
Department  of  Agriculture  (USD A). 

SUMMARY:  In  accordance  with  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  as 
amended  by  the  Computer  Matching 
and  Privacy  Protection  Act  of  1988,  as 
amended,  (Pub.  L.  100-503),  and  the 
Office  of  Management  and  Budget 
(OMB)  Guidelines  on  the  Conduct  of 
Matching  Programs  (54  FR  25818  (June 
19, 1989)),  and  OMB  Bulletin  89-22, 
"Instructions  on  Reporting  Computer 
Matching  Programs  to  the  Office  of 
Management  and  Budget  (OMB), 
Congress  and  the  Public,"  the 
Department  of  Housing  and  Urban 
Development  (HUD)  is  issuing  a  public 
notice  of  its  intent  to  conduct  a 
recurring  computer  matching  program 
with  the  USDA  to  utilize  a  computer 
information  system  of  HUD,  the  Credit 
Alert  Interactive  Voice  Response  System 
(CAIVRS).  with  USDA's  debtor  files.  In 
addition  to  HUD's  data,  the  CAIVRS 
database  includes  delinquent  debt 
information  from  the  Departments  of 
Education,  Veterans  Affairs,  Justice  and 
the  Small  Business  Administration.  This 
match  will  allow  prescreening  of 
applicants  for  debts  owed  or  loans 
guaranteed  by  the  Federal  Government 
to  ascertain  if  the  applicant  is 
delinquent  in  paying  a  debt  owed  to  or 
insured  by  the  Federal  Government  for 
HUD  or  USDA  direct  or  guaranteed 
loans. 

Before  granting  a  loan,  the  lending 
agency  and/or  the  authorized  lending 
institution  will  be  able  to  interrogate  the 
CAIVRS  debtor  file  which  contains  the 
Social  Security  Nmnbers  (SSNs)  of 
HUD's  delinquent  debtors  and 
defaulters  and  defaulted  debtor  records 
of  the  USDA  and  verify  that  the  loan 
applicant  is  not  in  default  or  delinquent 
on  direct  or  guaranteed  loans  of 
participating  Federal  programs  of  either 
agency.  As  a  result  of  the  information 
produced  by  this  match,  the  authorized 
users  may  not  deny,  terminate,  or  make 
a  final  decision  of  any  loan  assistance  to 
an  applicant  or  take  other  adverse  action 
against  such  applicant,  imtil  an  officer 
or  employee  of  such  agency  has 
independently  verified  such 
information. 


DATES:  Effective  Date:  Computer 
matching  is  expected  to  begin  30  days 
after  publication  of  this  notice  in  the 
Federal  Register  imless  comments  are 
received  which  will  result  in  a  contrary 
determination,  or  40  days  from  the  date 
a  computer  matching  agreement  is 
signed,  whichever  is  later. 

Comments  Due  Date:  October  4,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  notice  to  the  Rules  Docket  Clerk, 
Office  of  General  Counsel,  Room  10276, 
Department  of  Housing  and  Urban 
Development,  451  Seventh  Street,  SW, 
Washington,  DC  20410. 
Communications  should  refer  to  the 
above  docket  number  and  tide.  A  copy 
of  each  communication  submitted  will 
be  available  for  public  inspection  and 
copying  between  7:30  a.m.  and  5:30 
p.m.  weekdays  at  the  above  address. 
FOR  PRIVACY  ACT  INFORMATION  AND  FOR 
FURTHER  INFORMATION  FROM  RECIPIENT 
AGENCY  contact:  Jeanette  Smith, 
Departmental  Privacy  Act  Officer, 
Department  of  Housing  and  Urban 
Development,  451  7th  Street  SW,  Room 
P8001,  Washington,  DC  20410, 
telephone  number  (202)  708-2374.  (This 
is  not  a  toll-fi-ee  telephone  number.) 
FOR  FURTHER  INFORMATION  FROM  SOURCE 
AGENCY  CONTACT:  Joyce  Baimigartner, 
Debt/Credit  Management  Coordinator, 
U.S.  Department  of  Agriculture,  14th 
and  Independence  Avenue,  SW, 
Washington,  DC  20250,  telephone 
number  (202)  720-1168.  (This  is  not  a 
toll-fi«e  number.) 

Reporting  of  Matching  Pmgram:  In 
accordance  with  Pub.  L.  100-503,  the 
Computer  Matching  and  Privacy 
Protection  Act  of  1988,  as  amended,  and 
Office  of  Management  and  Budget 
Bulletin  89-22,  "Instructions  on 
Reporting  Computer  Matching  Programs 
to  the  Office  of  Management  and  Budget 
(OMB),  Congress  and  the  Public;" 
copies  of  this  Notice  and  report  are 
being  provided  to  the  Committee  on 
Government  Reform  and  Oversight  of 
the  House  of  Representatives,  the 
Committee  on  Governmental  Affairs  of 
the  Senate,  and  the  Office  of 
Management  and  Budget. 

Auwority:  The  matching  program  will 
be  conducted  pursuant  to  Pub.  L.  100- 
503,  "The  Computer  Matching  and 
Privacy  Protection  Act  of  1988,"  as 
amended,  and  Office  of  Management 
and  Budget  (OMB)  Circular  A-129 
(Revised  January  1993),  Policies  for 
Federal  Credit  Programs  and  Non-Tax 
Receivables.  One  of  the  piuposes  of  all 
Executive  departments  and  agencies — 
including  HUD — is  to  implement 
efficient  management  practices  for 
Federal  credit  programs.  OMB  Circidar 


A-129  was  issued  under  the  authority  of 
the  Budget  and  Accounting  Act  of  1921, 
as  amended;  the  Budget  and  Accoimting 
Act  of  1950,  as  amended;  the  Debt 
Collection  Act  of  1982,  as  amended; 
and,  the  Deficit  Reduction  Act  of  1984, 
as  amended. 

Objectives  to  be  Met  by  the  Matching 
Pmgmm:  The  matching  program  will 
allow  USDA  access  to  a  system  which 
permits  prescreening  of  applicants  for 
loans  owed  or  guaranteed  by  the  Federal 
Government  to  ascertain  if  the  applicant 
is  delinquent  in  pajring  a  debt  owed  to 
or  insiued  by  the  Government.  In 
addition,  HUD  will  be  provided  access 
to  USDA's  debtor  data  for  prescreening 
purposes. 

Records  to  be  Matched:  HUD  will 
utilize  its  system  of  records  entiUed 
HUD/DEPT-2,  Accounting  Records.  The 
debtor  files  for  HUD  programs  involved 
are  included  in  this  system  of  records. 
HUD's  debtor  files  contain  information 
on  borrowers  and  co-borrowers  who  are 
cvurendy  in  defaidt  (at  least  90  days 
delinquent  on  their  loans);  or  who  have 
any  outstanding  claims  paid  during  the 
last  three  years  on  Tide  U  insured  or 
guaranteed  home  mortgage  loans;  or 
individuals  who  have  defaulted  on 
Section  312  rehabilitation  loans;  or 
individuals  who  have  had  a  claim  paid 
in  the  last  three  years  on  a  Tide  I  loan. 
For  the  CAIVRS  match,  HUD/DEPT-2, 
System  of  Records,  receives  its  program 
inputs  fitjm  HUD/DEPT-28,  Property 
Improvement  and  Manufactured 
(Mobile)  Home  Loans— Defeult;  HUD/ 
DEPT-32,  Delinquent/Default/ Assigned 
Temporary  Mortgage  Assistance 
Payments  (TMAP)  Program;  and  HUD/ 
CnD-1,  Rehabilitation  Loans- 
Delinquent/Default.  The  USDA  will 
provide  HUD  with  debtor  files 
contained  in  its  system  of  records 
entided,  Applicant/Borrower  or  Grantee 
File  (USDA/FmHA-1).  HUD  is 
maintaining  USDA's  records  only  as  a 
ministerial  action  on  behalf  of  USDA, 
not  as  a  part  of  HUD's  HUD/DEPT-2     " 
system  of  records.  USDA's  data  contain 
information  on  individuals  who  have 
defaulted  on  their  guaranteed  lo'kns.  The 
USDA  will  retain  ownership  and 
responsibility  for  their  system  of  records 
that  they  place  with  HUD.  HUD  serves 
only  as  a  record  location  and  routine 
use  recipient  for  USDA's  data. 

Notice  Procedures:  HUD  and  the 
USDA  will  notify  individuals  at  the 
time  of  application  (ensuring  that 
routine  use  appears  on  the  application 
form)  for  guaranteed  or  direct  loans  that 
their  records  will  be  matched  to 
determine  whether  they  are  delinquent 
or  in  default  on  a  Federal  debt.  HUD 
and  the  USDA  will  also  publish  notices 
concerning  routine  use  disclosures  in 


the  Federal  Register  to  inform 
individuals  that  a  computer  match  may 
be  performed  to  determine  a  loan 
applicant's  credit  status  with  the 
Federal  Government. 

Categories  of  Records/Individuals 
Involved:  The  debtor  records  include 
these  data  elements:  SSN,  claim 
number,  program  code,  and  indication 
of  indebtedness.  Categories  of  records 
include:  records  of  claims  and  defaults, 
repayment  agreements,  credit  reports, 
financial  statements,  and  records  of 
foreclosures.  Categories  of  individuals 
include:  former  mortgagors  and 
purchasers  of  HUD-owned  properties, 
manufactured  (mobile)  home  and  home 
improvement  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans, 
and  rehabilitation  loan  debtors  who  are 
delinquent  or  in  default  on  their  loans. 

Period  of  the  Match:  Matching  is 
expected  to  beg^  at  least  40  days  firom 
the  date  copies  of  the  signed  (by  both 
Data  Integrity  Boards)  computer 
matching  agreements  are  sent  to  both 
Houses  of  Congress  or  at  least  30  days 
from  the  date  this  Notice  is  published  in 
the  Federal  Register,  whichever  is  later, 
providing  no  comments  are  received 
which  would  result  in  a  contrary 
determination.  The  matching  program 
will  be  in  effect  and  continue  for  18 
months  with  an  option  to  renew  for  12 
additional  months  imless  one  of  the 
parties  to  the  agreement  advises  the 
other  in  writing  to  terminate  or  modify 
the  agreement. 

Dated:  August  16,  2002. 
Gloria  R.  Parker, 
Chief  Technology  Officer. 
[FR  Doc.  02-22528  Filed  »-3-02;  8:45  am) 
BILLING  CODE  421 0-72-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  ttw  Secretary 

Notice  of  the  Propoaad  Appointment  of 
Cloyce  V.  Choney  to  the  Nationai 
Indian  Gaming  Commiasion 

AGENCY:  Office  of  the  Secretary,  Interior. 
action:  Notice. 

summary:  The  Indian  Regulatory  Act 
provides  for  a  three-person  National 
Indian  Gaming  Commission.  One 
member,  the  chairman,  is  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate.  Two  associate 
members  are  appointed  by  the  Secretary 
of  the  Interior.  Before  appointing 
members,  the  Secretary  is  required  to 
provide  the  public  notice  of  a  proposed 
appointment  and  allow  for  a  conmient 
period.  Notice  is  hereby  given  of  the 
proposed  appointment  of  Cloyce  V. 


Choney  as  an  associate  member  of  the 
National  Indian  Gaming  Commission. 
DATES:  Comments  must  be  received 
before  or  on  October  4,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to  the  Director,  Office  of 
Executive  Secretariat,  United  States 
Department  of  the  Interior,  1849  C 
Street,  NW.,  Mail  Stop  7229, 
Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Moll,  Assistant  Solicitor, 
Division  of  General  Law,  Branch  of 
General  Legal  Services,  United  States 
Department  of  the  Interior,  1849  C 
Sti«et,  NW.,  Mail  Stop  6531, 
Washington,  DC  20240;  telephone  202- 
208-5216. 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act,  25 
U.S.C.  2701  et  seq.  establishes  the 
National  Indian  Gaming  Commission 
(Commission),- composed  of  three  full- 
time  members;  a  chairman  and  two 
associate  members.  25  U.S.C.  2704(b). 
Commission  members  serve  for  a  term 
of  three  years.  25  U.S.C. 
2704(b)(2)(4)(A).  The  chairman  is 
appointed  by  the  President  with  the 
advice  and  consent  of  the  Senate.  25 
U.S.C.  2704(b)(1)(A).  The  two  associate 
members  are  appointed  by  the  Secretary 
of  die  Interior.  25  U.S.C.  2704(b)(1)(B). 
Before  appointing  an  associate  member 
to  the  Commission,  the  Secretary  is 
required  to  "publish  in  the  Federal 
Register  the  name  and  other  information 
the  Secretary  deems  pertinent  regarding 
a  nominee  for  membership  on  the 
Commission  and  *   *   *  allow  a  period 
of  not  less  than  thirty  days  for  receipt 
of  public  comment."  25  U.S.C. 
2704(b)(2)(B).  Notice  is  hereby  given  of 
the  proposed  appointment  of  Cloyce  V. 
Choney  as  an  associate  member  of  the 
Commission  for  a  term  of  three  years. 

Cloyce  V.  Choney  is  well  qualified  to 
serve  as  a  member  of  the  Commission. 
From  1976  to  2001,  Mr.  Choney  served 
as  a  Special  Agent  for  the  Federal 
Bureau  of  Investigation.  During  this 
time  he  handled  a  variety  of  cases 
involving  civil  rights,  fi-aud,  organized 
and  white  collar  crime,  and  bank 
robbery  investigation.  He  also  served  as 
Chair  of  the  Native  American/ Alaska 
People  Advisory  Committee  and  was 
awarded  several  Federal  Bureau  of 
Investigation  commendations,  including 
the  Director's  Award  for  Excellence  in 
2001.  In  2002,  Mr.  Choney  became  the 
Chief  Executive  Officer  for  Indian  • 
Territory  Investigations.  In  that 
capacity,  Mr.  Choney  is  responsible  for 
business  development,  reporting,  and 
supervision  of  day-to-day  activities 
related  to  the  company's  function  of 
pre-employment  background 


investigations.  Between  1969  and  1975, 
Mr.  Choney  served  in  the  United  States 
Army,  where  he  earned  the  rank  of 
CaptaiiL  Mr.  Choney  has  been  a  member 
of  the  National  Native  American  Law 
Enforcement  Association,  and  he  served 
as  its  president  ft-om  1996-1997. 

Mr.  Choney  is  a  member  of  the 
Comanche  Nation  of  Oklahoma.  He  is 
also  a  member  of  the  Kiowa  Black 
Leggings  Society  and  the  Comanche  War 
Scouts.  He  received  a  Bachelor  of 
Science  in  Military  Science  from 
Oklahoma  State  University  in  1968. 

Cloyce  V.  Choney  does  not  appear  to 
have  any  financial  interests  that  would 
make  him  ineligible  to  serve  on  the 
Commission  under  25  U.S.C. 
2704(b)(5)(B). 

Any  person  wishing  to  submit 
comments  on  this  proposed 
appointment  may  submit  written 
comments  to  the  address  listed  above. 
Comments  must  be  received  by  October 
4,  2002. 

Dated:  August  28.  2002. 
Roderick  Walston, 
Deputy  Solicitor. 
[FR  Doc.  02-22412  Filed  9-3-02;  8:45  am] 

BILLING  CODE  7565-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Propoaed  Appointment  of  Nelson  W. 
Weetrin  to  the  National  Indian  Gaming 
Commlaaion 

AGENCY:  Office  of  the  Secretary.  Interior. 
ACTION:  Notice. 

summary:  The  Indian  Regulatory  Act 
provides  for  a  three-person  National 
Indian  Gaming  Commission.  One 
member,  the  chairman,  is  appointed  by 
the  President  with  the  advice  and 
consent  of  the  Senate.  Two  associate 
members  are  appointed  by  the  Secretary 
of  the  Interior.  Before  appointing 
members,  the  Secretary  is  required  to 
provide  the  public  notice  of  a  proposed 
appointment  and  allow  for  a  comment 
period.  Notice  is  hereby  given  of  the 
proposed  appointment  of  Nelson  W. 
Westrin  as  an  associate  member  of  the 
National  Indian  Gaming  Commission. 
DATES:  Comments  must  be  received 
before  or  on  October  4.  2002. 
ADDRESSES:  Submit  comments  to  the 
Director,  Office  of  Executive  Secretariat, 
United  States  Department  of  the 
Interior,  1849  C  Street,  NW,  Mail  Stop 
7229.  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Moll,  Assistant  Solicitor, 
Division  of  General  Law,  Branch  of 
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General  Legal  Services,  United  States 
Department  of  the  Interior,  1849  C 
Street,  NfW,  Mail  Stop  6531. 
Washington,  DC  20240;  telephone  202- 
208-5216. 

SUPPLEMENTARY  INFORMATION:  The 
Indian  Gaming  Regulatory  Act.  25 
U.S.C.  2701  et  seq.,  establishes  the 
National  Indian  Gaming  Commission 
(Commission),  composed  of  three  full- 
time  members;  a  chainnan  and  associate 
members.  25  U.S.C  .  2704(b). 
Commission  members  serve  for  a  term 
of  3  years.  25  U.S.C.  2704(b)(2)(4)(A). 
The  chairman  is  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate.  25  U.S.C.  2704(b)(1)(A). 
The  two  associate  members  are 
appointed  by  the  Secretary  of  the 
Interior.  25  U.S.C.  2704(b)(1)(B).  Before 
appointing  an  associate  member  to  the 
Commission,  the  Secretary  is  required  to 
"publish  in  the  Federal  Register  the 
name  and  other  information  the 
Secretary  deems  pertinent  regarding  a 
nominee  for  membership  on  the 
Commission  and  *   *   *  allow  a  period 
of  not  less  than  thirty  days  for  receipt 
of  public  comment."  25  U.S.C. 
2704(b)(2)(B).  Notice  is  hereby  given  of 
the  proposed  appointment  of  Nelson  W. 
Westrin  as  an  associate  member  of  the 
Commission  for  a  term  of  three  years. 

Nelson  W.  Westrin  is  well  qualified  to 
serve  as  a  member  of  the  Commission. 
He  has  served  as  the  first  Executive 
Director  of  the  Michigan  Gaming 
Control  Board  since  1996,  a  position  to 
which  he  was  appointed  by  Governor 
John  M.  Engler.  In  this  position.  Mr. 
Westrin  was  responsible  for  developing, 
implementing,  organizing,  and 
managing  every  facet  of  the  State 
agency.  He  worked  closely  with  tribal 
officials  while  carrying  out  the  State's 
oversight  of  Native  American  casino 
gaming  operations  in  Michigan.  From 
1993  to  1997,  Mr.  Westrin  served  as  the 
Racing  Commissioner  for  the  State  of 
Michigan.  Mr.  Westrin  was  the  Assistant 
Attorney  General  for  the  State  of 
Michigan  from  1977  to  1993,  and  from 
1984  to  1993  he  was  assigned  to  the 
Lottery  and  Racing  Division.  Between 
1974  and  1977,  Mr.  Westrin  served  as 
the  Assistant  Prosecuting  Attorney  for 
Ingham  County,  Michigan. 

Mr.  Westrin  received  his  Bachelor  of 
Arts  degree  from  Michigan  State 
University  in  1969.  He  holds  a  Juris 
Doctor  from  the  Detroit  College  of  Law, 
which  was,  awarded  in  1974. 

Nelson  W.  Westrin  does  not  appear  to 
have  any  financial  interests  that  would 
make  him  ineligible  to  serve  on  the 
Commission  imder  25  U.S.C. 
2704(b)(5)(B). 

Any  person  wishing  to  submit 
comments  on  this  proposed 


appointment  may  submit  written 
comments  to  the  address  listed  above. 
Comments  must  be  received  by  October 
4,  2002. 

Dated:  August  28,  2002. 
Roderick  Walston, 
Deputy  Solicitor. 

(FR  Doc.  02-22413  Filed  9-3-02;  8:45  am] 
8ILUNG  CODE  7S65-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Availability  of  Final  Comprehensive 
Conservation  Plan  and  Summary  for 
Antioch  Dunes  National  Wlldllfe 
Refuge,  Contra  Costa  County,  CA 

AGENCY:  Fish  and  Wildlife  Service. 
ACTION:  Notice  of  availability. 

SUMMARY:  The  U.S.  Fish  and  Wildhfe 
Service  announces  that  a  Final 
Comprehensive  Conservation  Plan 
(CCP)  and  a  Summary  for  Antioch 
Dunes  National  Wildlife  Refuge  (Refuge) 
are  available  for  distribution.  The  CCP, 
prepared  pursuant  to  the  National       "^ 
Wildlife  Refuge  System  Improvement 
Act  of  1997  and  in  accordance  with  the 
National  Environmental  Policy  Act  of 
1969,  describes  how  the  U.S.  Fish  and 
Wildlife  Service  intends  to  manage  the 
Refuge  for  the  next  15  years.  The 
compatibility  determinations  for 
environmental  education, 
interpretation,  wildlife  observation,  and 
photography,  and  research  are  also 
available  with  the  CCP. 
DATES:  The  Final  CCP  is  available  now. 
The  finding  of  no  significant  impact 
(FONSI)  was  signed  on  July  29,  2002. 
Implementation  of  the  plan  began  after 
the  FONSI  was  signed. 
ADDRESSES:  Copies  of  the  Final  CCP  or 
Summary  may  be  obtained  by  writing  to 
U.S.  Fish  and  Wildlife  Service,  Attn: 
Leslie  Lew,  California/Nevada  Refuge 
Planning  Office,  Room  W-1916,  2800 
Cottage  Way.  Sacramento,  California, 
95825.  Copies  of  the  plan  may  be 
viewed  at  this  address  or  at  the  San 
Francisco  Bay  NWR  Complex 
Headquarters,  #1  Marshlands  Road, 
Fremont,  California.  The  Final  CCP  will 
also  be  available  online  for  viewing  and 
downloading  at  http://pacific.fws.gov/ 
planning. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Lew,  U.S.  T'ish  and  Wildlife 
Service,  California/Nevada  Refuge 
Planning  Office,  Room  W-1916,  2800 
Cottage  Way,  Sacramento,  California, 
95825;  916-414-6500;  fax  916-^14- 
6512. 

SUPPLEMENTARY  INFORMATION: 


Background 

The  Refuge  was  the  first  National 
Wildlife  Refuge  in  the  country 
established  to  protect  endangered  plants 
and  insects.  Created  in  1980  by  the  U.S. 
Fish  and  Wildlife  Service  (Service),  this 
riverside  refuge  provides  protection  and 
critical  habitat  for  three  endangered 
species;  Lange's  metalmark  butterfly 
(Apodemia  mormo  langei]  (Lange's), 
Contra  Costa  wallflower  (Erysimum 
capitatiun  ssp.  angustatum) 
(wallflower),  and  Antioch  Dunes 
evening  primrose  (Oenothera  deltoides 
ssp.  howeellii)  (primrose).  The  Refuge, 
55-acres  of  former  dunes,  in  addition  to 
an  adjacent  12  acres  of  Pacific  Gas  and 
Electric  Company  (PG&E)  land,  is  an 
isolated  patch  of  what  was  once  a  larger 
dune  system  that  hosted  a  imique 
assemblage  of  plants,  insects,  and 
reptiles.  The  Refuge  staff  is  based  in  the 
San  Francisco  Bay  National  Wildlife 
Refuge  Complex  office  in  Fremont, 
California. 

The  availability  of  the  Draft  CCP/ 
Environmental  Assessment  (EA)  for  30- 
day  public  review  and  comment  was 
noticed  in  the  Federal  Register  on 
Friday,  November  2,  2001  in  Volume  66, 
Number  213.  The  Draft  CCP/EA 
identified  and  evaluated  four 
alternatives  for  managing  the  Refuge  for 
the  next  15  years.  Alternative  A  was  the 
no-action  alternative — current  Refuge 
management  would  continue. 
Alternative  B  emphasized  restoring  and 
managing  the  Refuge  to  pre-industrial 
natural  conditions  (oak  woodland  on 
sandy  soils)  with  limited  and  controlled 
public  access.  Alternative  C  emphasized 
managing  the  Refuge  as  a  mosaic  of 
dune  habitat  at  varying  successional 
stages  with  unrestricted  public  access. 
Alternative  D  was  very  similar  to 
Alternative  C  with  the  exception  that 
public  use  would  be  limited  and 
controlled.  The  Service  received  9 
comment  letters  on  the  Draft  CCP.  The 
comments  received  were  incorporated 
into  the  CCP  and  are  responded  to  in  an 
appendix  to  the  CCP.  Alternative  D  was 
selected  as  the  Service's  preferred 
alternative  for  a  CCP. 

With  the  Refuge  management  program 
described  in  the  Final  CCP,  nonnative 
weeds  will  continue  to  be  controlled 
using  land  weeding,  herbicides,  and 
prescribed  fire.  The  Service  would 
create  a  cycle  of  disturbance  by  scraping 
the  soil  in  a  mosaic  pattern.  In  addition, 
the  Service  will  plan  to  construct 
additional  dunes  using  imported  sand 
in  the  areas  that  currently  do  not 
provide  good  habitat  for  endangered 
species.  The  Refuge's  outplanting 
program  would  be  expanded  to  include 
other  native  plant  species,  especially 
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plants  that  are  either  locally  significant 
and/or  were  historically  present.  The 
Service  will  continue  monitoring  the 
primrose,  wallflower,  and  Lange's 
populations  and  encouraging  research 
on  the  Refuge.  With  funding,  additional 
studies  vtrill  be  undertaken  to  assess  the 
effects  of  management  actions  on  other 
plants  and  animals,  including  reptiles 
and  invertebrates,  at  the  Refuge. 
Nonnative  weeds  such  as  Ailanthus  and 
Oleander  would  be  removed  from  the 
river  shore  to  the  extent  possible  and  be 
replaced  with  native  species.  Parts  of 
the  river  bank  would  be  allowed  to 
erode  so  that  the  endangered  plants 
could  colonize  them.  Refuge  staff  would 
explore  other  opportunities  for  dune 
and  riparian  habitat  protection  and 
restoration  in  the  vicinity  of  the  Refuge. 
The  CCP  directs  that  the  Refuge  be  open 
to  restricted  and  controlled  public 
access  as  staff  and  funding  permit. 
Environmental  education, 
interpretation,  wildlife  observation,  and 
photography  would  be  allowed  on  the 
Refuge  with  visitors  accompanied  by 
Refuge  staff  or  Refuge  volunteers. 
Regularly  scheduled  tours  of  the  Refuge 
woiild  be  conducted  by  Refuge  staff.  An 
outreach  program  would  be  developed 
to  help  expand  the  Refuge's  presence 
and  support  in  the  community. 
Interpretive  programs  and  facilities 
would  be  developed,  including  an 
automobile  pull-out  with  an  interpretive 
kiosk.  The  Servipe  would  also  promote 
the  Refuge  with  teachers  and  develop  an 
educator-led  curriculum  for  Refuge 
resovirces. 

Dated:  August  23,  2002. 
Daniel  S.  Walsworth,  •  - 

Acting  Manager,  California/Nevada 
Operations  Office,  Fish  and  Wildlife  Service, 
Sacramento,  California. 
(FR  Doc.  02-22433  Filed  9-3-02;  8:45  am] 

nULING  CODE  4310-S5-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WO-350-1430-£R-24 1A] 

0MB  Approval  Number  1004-0188; 
Information  Collection  Submitted  to 
the  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection  to  collect 
the  information  listed  below  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  August  21,  2001,  the 
BLM  published  a  notice  in  the  Federal 


Register  (66  FR  43900)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on  October 
22,  2001.  BLM  received  no  comments. 
You  may  obtain  copies  of  the  collection 
of  information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  number  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  you  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0188),  Office  of  Information  and 
Regiilatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630). 
Bureau  of  Land  Management,  Eastern 
States  Office,  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1 .  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  add  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Rights-of-Way,  43  CFR  2800  and 
2880. 

OMB  Approval  Number:  1004-0188. 

Bureau  Form  Number:  No  Form. 

Abstract:  We  use  the  information  to 
issue  rights-of-way  grants  to  use  a 
specific  piece  of  the  public  lands  for 
certain  projects,  such  as  roads, 
pipelines,  transmission  lines,  and 
communication  sites. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  partnerships,  corporations, 
associations  or  other  business  entity  and 
any  Federal,  State  or  local  governmental 
entity  including  municipal  corporations 
seeking  to  obtain  a  rights-of-way  grant. 

Estimated  Completion  Time:  25 
hoiu-s. 

Annual  Reposnses:  5,066. 

Average  Application  Fee  per 
Response:  $368. 

Annual  Burdn  Hours:  126,650. 


Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 

Dated:  luly  11.2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management.  Information 
Collection  Clearance  Officer. 

(FR  Doc.  02-22517  Filed  9-3-02:  8:45  am] 

BILUNG  CODE  «310-*4-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Larul  Management 
[WO-350-1430-ER-24  1A] 

OMB  Approval  Number  1004-0189; 
Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
Under  the  Paperwork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection  to  collect 
the  information  listed  below  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  ef  seq.).  On  August  9,  2001,  the 
BLM  published  a  notice  in  the  Federal 
Register  (66  FR  41882)  requesting 
comment  on  the  proposed  collection. 
The  comment  period  ended  on  October 
9,  2001.  BLM  received  no  comments. 
You  may  obtain  copies  of  the  collection 
of  information  and  related  forms  and 
explanatory  material  by  contacting  the 
BLM  Information  Collection  Clearance 
Officer  at  the  telephone  niunber  listed 
below. 

The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0189),  Office  of  Information  and 
Regulatory  Affairs,  Washington.  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  {WO-630). 
Bureau  of  Land  Management,  Eastern 
States  Office.  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  "Mle  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  to  be  collected;  and 
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4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Application  for  Transportation 
and  Utility  Systems  and  Facilities  on 
Federal  Lands,  Standard  Form  299. 

OMB  Approval  Number:  1004-0189. 

Bureau  Form  Number:  SF-299. 

Abstract:  We  use  the  information  we 
collect  to  issue  rights-of-way  grants  to 
use  a  specific  piece  of  the  public  lands 
for  certain  projects,  such  as  roads, 
pipelines,  transmission  lines,  and 
communication  sites. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals,  partnerships,  corporations, 
associations  or  other  business  entity  and 
any  Federal,  State  or  local  governmental 
entity  including  municipal  corporations 
seeking  to  obtain  a  rights-of-way  grant. 

Estimated  Completion  Time:  25 
hours. 

Annual  Responses:  5.066. 

Average  Application  Fee  Per 
Response:  $368. 

Annual  Burden  Hours:  126,650. 

Bureau  Clearance  Officer:  Michael  H. 
Schwartz,  (202)  452-5033. 

Dated:  July  4,  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management.  Information 
Collection  Clearance  Officer. 
[FR  Doc.  02-22518  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4310-44-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[WO-350-1430-EU-24 1  A] 

OMB  Approval  Number  1004-0190; 
Information  Collection  Submitted  to 
ttie  Office  of  Management  and  Budget 
Under  the  Papemork  Reduction  Act 

The  Bureau  of  Land  Management 
(BLM)  has  submitted  an  extension  of  a 
currently  approved  collection  to  collect 
the  information  listed  below  to  the 
Office  of  Management  and  Budget 
(OMB)  under  the  provisions  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.).  On  August  24,  2001,  the 
BLM  published  a  notice  in  the  Federal 
Register  (66  FR  44642)  requesting 
comment  on  this  information  collection. 
The  comment  period  ended  on  October 
23,  2001.  The  BLM  received  no 
comments.  You  may  obtain  copies-of  the 
collection  of  information  and  related 
forms  and  explanatory  material  by 
contacting  BLM  Information  Collection 
Clearance  Officer  at  the  telephone 
number  listed  below. 


The  OMB  must  respond  to  this 
request  within  60  days  but  may  respond 
after  30  days.  For  maximum 
consideration  your  comments  and 
suggestions  on  the  requirement  should 
be  made  within  30  days  directly  to  the 
Office  of  Management  and  Budget, 
Interior  Department  Desk  Officer  (1004- 
0190),  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503.  Please  provide  a  copy  of  your 
comments  to  the  Bureau  Information 
Collection  Clearance  Officer  (WO-630), 
Bureau  of  Land  Management,  Eastern 
States  Office,  7450  Boston  Blvd., 
Springfield,  Virginia  22153. 

Nature  of  Comments:  We  specifically 
request  your  comments  on  the 
following: 

1.  Whether  the  collection  of 
information  is  necessary  for  the  proper 
functioning  of  the  BLM,  including 
whether  the  information  will  have 
practical  utility; 

2.  The  accuracy  of  BLM's  estimate  of 
the  burden  of  collecting  the  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

3.  The  quality,  utility  and  clarity  of 
the  information  we  collect;  and 

4.  How  to  minimize  the  burden  of 
collecting  the  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  forms  of 
information  technology. 

Title:  Indian  Allotments  (43  CFR 
2530). 

OMB  Approval  Number:  1004-0190. 
Bureau  Form  Number:  2530-1. 
Abstract:  We  use  the  information  to: 

(1)  Issue  Indian  allotments  to 
applicants  seeking  to  settle  upon  and 
develop  certain  public  lands  of  the 
United  States;  and 

(2)  Determine  if  an  allottee  is  ehgible 
to  receive  a  trust  patent  (title)  to  the 
lands  covered  by  the  Indian  allotment. 

The  regulations  in  43  CFR  2530 
establish  guidelines  and  procedures  for 
the  orderly  and  timely  processing  of 
applications  for  Indian  allotments. 

Frequency:  Once. 

Description  of  Respondents: 
Individuals  who  are  members  of,  or 
eligible  for  membership  in,  an  Indian 
tribe  recognized  by  BIA. 

Estimated  Completion  Time:  2  hours. 

Annual  Responses:  6. 

Application  Fee  per  Response:  $100 
(Proposed). 

Annual  Burden  Hours:  12. 

Bureau  Clearance  Officer:  Michael 
Schwartz,  (202)  452-5033. 


Dated:  June  17,  2002. 
Michael  H.  Schwartz, 

Bureau  of  Land  Management,  Information 

Collection  Clearance  Officer. 

[FR  Doc.  02-22519  Filed  9-3-02;  8:45  am) 

BILUNG  CODE  4310-84-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Navajo  Unit,  Colorado  River  Storage 
Project,  New  Mexico  and  Colorado 

agency:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  availability  and  notice 

of  public  hearings  for  the  Navajo 

Reservoir  Operations  Draft 

Environmental  Impact  Statement,  INT- 

DES-02-35. 

summary:  Pursuant  to  the  National 
Environmental  Policy  Act  (NEPA)  of 
1969  (as  amended),  the  Department  of 
the  Interior,  Bureau  of  Reclamation 
(Reclamation),  has  prepared  a  Draft 
Environmental  Impact  Statement  (DEIS) 
on  the  operations  of  the  Navajo  Unit 
(Navajo  Dam  and  Reservoir)  of  the 
Colorado  River  Storage  Project  (CRSP). 

The  DEIS  describes  the  environmental 
impacts  of  alternatives  to  operate  Navajo 
Dam  and  Reservoir  to  implement  the 
flow  recommendations  provided  by  the 
San  Juan  River  Basin  Recovery 
Implementation  Program  (Recovery 
Program).  The  purpose  of  the  proposed 
federal  action  is  to  provide  sufficient 
releases  of  water  at  times,  quantities, 
and  durations  necessary  to  conserve  the 
two  endangered  fish  species,  the 
razorback  sucker  and  Colorado 
pikeminnow  (formerly  Colorado 
squawfish),  and  their  designated  critical 
habitat  in  the  San  Juan  River 
downstream  fi'om  Farmington,  New 
Mexico.  Reclamation  would  maintain 
the  authorized  purposes  of  the  Navajo 
Unit  which  include  enabling  future 
water  development  to  proceed  in  the 
San  Juan  River  Basin  in  compliance 
with  applicable  laws,  compacts,  court 
decrees,  and  Indian  trust 
responsibilities. 

The  DEIS  describes  and  analyzes 
three  alternatives.  Under  the  first 
alternative  (No  Action  Alternative), 
which  describes  historical  operations  of 
Navajo  Reservoir  from  1973  to  1991,  the 
flow  recommendations  would  not  be 
met.  Under  the  second  alternative  (250/ 
5000  Ahemative)  (Flow 
Recommendations),  Reclamation  would 
implement  the  flow  recommendations 
by  modifying  the  operations  of  Navajo 
Reservoir  to  provide  sufficient  releases 
of  water  to  conserve  the  endangered  fish 
and  their  designated  critical  habitat.  The 
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third  alternative  (500/5000  Alternative) 
considered  in  the  DEIS  would  not  fully 
meet  the  flow  commendations. 
DATES:  A  60-day  public  review  period 
commences  with  the  publication  of  this 
notice.  Written  comments  on  the  DEIS 
are  due  by  November  4,  2002,  and 
should  be  submitted  to  Ken  Beck  at  the 
address  given  below.  Public  hearings 
will  be  held  during  the  month  of 
October  in  New  Mexico,  Colorado,  and 
Utah.  The  public  hearings  schedule  is  as 
follows: 

•  October  1,  2002,  6  to  9  p.m., 
Farmington  Civic  Center,  200  West 
Arrington,  Farmington,  New  Mexico. 

•  October  2,  2002,  6  to  9  p.m.. 
Doubletree  Hotel,  501  Camino  Del  Rio, 
Durango,  Colorado. 

•  October  3,  2002,  6  to  9  p.m.. 
Community  Center,  190  North  Third 
East,  Bluff,  Utah. 

ADDRESSES:  Written  comments  on  the 
DEIS  and  requests  for  copies  should  be 
addressed  to  Kea  Beck,  Bureau  of 
Reclamation,  Western  Colorado  Area 
Office,  835  East  Second  Avenue,  Suite 
400,  Durango,  Colorado  81301; 
telephone  (970)  385-6558;  faxogram 
(970)  385-6539;  e-mail: 
navcomments@uc.usbr.gov.  The  DEIS  is 
also  available  on  Reclamation's  Web  site 
at  http://www.uc.usbr.gov  (click  on 
Environmental  Documents). 

Our  practice  is  to  make  comments, 
including  names,  and  home  addresses  of 
respondents,  available  for  public 
review.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  public  disclosure,  which 
we  will  honor  to  the  extent  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  proininently  at  the  beginning  of 
your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  &t>m  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  disclosiue  in  their  entirety. 

Copies  of  the  DEIS  are  also  available 
for  public  review  and  inspection  at  the 
following  locations: 

•  Bureau  of  Reclamation,  Main 
Ulterior,  Room  7060-MIB,  1849  C  Street, 
NW,  Washington,  DC  20240-0001 

•  Bureau  of  Reclamation,  Denver 
Office  Library,  Denver  Federal  Center, 
Building  67,  Room  167,  Denver, 
Colorado  80225-0007 

•  Bureau  of  Reclamation,  Upper 
Colorado  Regional  Office,  125  South 
State  Street,  Room  6107,  Salt  Lake  City, 
Utah  84138-1102 

•  Bureau  of  Reclamation,  Western 
Colorado  Area  Office,  835  East  Second 
Avenue,  Suite  400,  Diirango,  Colorado 
81301 


•  Bureau  of  Reclamation,  Western 
Colorado  Area  Office,  2764  Compass 
Drive,  Suite  106,  Grand  Junction, 
Colorado  81506 

•  New  Mexico  State,  Local 
Government  Division,  Attention:  Ken 
Hughes,  Bataan  Memorial  Building, 
Room  201,  Santa  Fe,  New  Mexico  87503 

Ubnuies 

Cortez  Public  Library,  Cortez,  Colorado 
Denver  Public  Library,  Denver,  Colorado 
Durango  Public  Library,  Durango, 

Colorado 
Fort  Lewis  College  Library,  Durango, 

Colorado 
Albuquerque  Public  Library, 

Albuquerque,  New  Mexico 
Bloomfield  Library,  Bloomfield,  New 

Mexico 
Farmington  Public  Library,  Farmington, 

New  Mexico 
San  Juan  College  Library,  Farmington, 

New  Mexico 
Dine'  College  Library,  Shiprock,  New 

Mexico 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Beck,  Bureau  of  Reclamation,  835  East 
Second  Avenue,  Suite  400,  Durango, 
Colorado  81301,  telephone  (970)  335- 
6558. 

SUPPLEMENTARY  INFORMATION:  The 

Navajo  Unit  was  authorized  by  Congress 
in  1956  as  one  of  four  key  features  of  the 
CRSP  intended  to  develop  the  water 
resources  of  the  Upper  Colorado  River 
Basin  and  is  operated  in  accordance 
with  the  CRSP  Act  and  applicable 
Reclamation  and  other  federal  laws. 

After  completion  of  the  Navajo  Unit 
in  December  1962,  the  focus  of  the 
criteria  for  releasing  water  from  Navajo 
Dam  was  primarily  on  meeting 
irrigation  needs,  providing  flood 
control,  maintaining  stable  river  flows, 
and  providing  a  recreation  pool  in 
Navajo  Reservoir.  Over  the  last  decade, 
however,  the  focus  of  the  criteria  and 
associated  patterns  for  releasing  water 
from  the  Navajo  Unit  was  modified  to 
acconmiodate  endangered  fish  research 
and  recovery  efforts  in  the  San  Juan 
River  due  to  Endangered  Species  Act 
(ESA)  consultations. 

Formal  consultation  imder  the  ESA 
on  the  Navajo  Unit  was  requested  by 
Reclamation  in  1991.  At  that  time. 
Reclamation  conunitted  to  operate 
Navajo  Dam  in  concert  with  ongoing 
research  to  determine  hydrologic 
conditions  beneflcial  to  endangered  flsh 
and  in  a  manner  most  consistent  with 
endangered  fish  recovery.  In  a  1991 
response  to  Reclamation,'the  Fish  and 
Wildlife  Service  concurred  that  the 
consultation  process  should  be  initiated 
and  that  the  consultation  period  for  the 
operations  of  the  Navajo  Unit  be 


extended  while  research  on  the  San 
Juan  River  was  conducted. 

Under  the  direction  of  the  Recovery 
Program,  Navajo  Dam  releases  were 
evaluated  from  1992  to  1998.  At  the 
completion  of  the  research  period,  the 
Recovery  Program  completed  the  Flow 
Recommendations  for  the  San  Juan 
River  (Holden.  1999).  The 
recommendations  included  suggested 
Navajo  Dam  operating  rules  for  various 
hydrologic  conditions  and  levels  of 
water  development  in  the  San  juan 
River  Basin.  Applying  these  rules  would 
allow  the  flow  recommendations  to  be 
met  and  water  development  to  proceed 
consistent  with  the  ESA  and  other 
applicable  laws. 

Proposed  Federal  Action 

Reclamation  proposes  to  operate 
Navajo  Dam  and  Reservoir  to  implement 
ESA-related  flow  recommendations  on 
the  San  Juan  River  in  a  manner  which 
allows  for  both  current  and  certain 
future  water  depletions,  which  have 
obtained  appropriate  environmental 
compliance  but  are  not  yet  exercised,  to 
proceed. 

This  change  in  reservoir  operation 
would  assist  in  conserving  endangered 
fish  in  the  San  Juan  River  downstream 
from  Farmington,  New  Mexico,  and  in 
enabling  water  development  to  proceed 
in  the  San  Juan  River  Basin  in 
compliance  with  applicable  laws, 
compacts,  court  decrees,  and  American 
Indian  trust  responsibilities.  To 
accomplish  this  action.  Reclamation 
would  operate  Navajo  Dam  to  meet  the 
authorized  project  purposes  while 
modifying  reservoir  release  patterns  to 
meet  flow  reconmiendations  designed  to 
maintain  or  improve  habitat  for  the 
razorback  sucker  and  Colorado 
pikeminnow. 

Hearing  Process  Information 

Oral  comments  at  the  hearings  will  be 
limited  to  five  minutes.  The  hearing 
officer  may  allow  any  speaker  to 
provide  additional  oral  comments  after 
all  persons  wishing  to  comment  have 
been  heard.  All  comments  will  be 
formally  recorded.  Speakers  not  present 
when  called  will  lose  their  privilege  in 
the  scheduled  order  and  will  be  recalled 
at  the  end  of  the  scheduled  speakers. 
Speakers  are  encouraged  to  provide 
written  versions  of  their  oral  comments, 
and  any  other  additional  uTitten 
materials,  for  the  hearing/ administrative 
record. 

Written  comments  from  those  unable 
to  attend  or  those  wishing  to 
supplement  their  oral  presentations  at 
the  hearings  should  be  received  by 
Reclamation's  Western  Colorado  Area 
Office  in  Durango  at  the  address  given 
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above  no  later  than  November  4,  2002, 
for  inclusion  in  the  hearing/ 
administrative  record.  Under  the  NEPA 
process,  written  and  oral  comments, 
received  by  the  due  date,  are  given  the 
same  consideration. 

Dated:  August  5.  2002. 
Rick  L.  Gold, 
Regional  Director. 

[FR  Doc.  02-22542  Filed  9-3-02;  8:45  ami 
BILUNG  CODE  431(HHN-P 


DEPARTMErfT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0092  and  1029- 
0107 

agency:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  v^ith  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  annoimcing 
its  intention  to  request  approval  for  the 
collections  of  information  for  30  CFR 
745,  State-Federal  cooperative 
agreements;  and  30  CFR  part  887, 
Subsidence  Insurance  Program  Grants. 
These  collection  requests  have  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
comment.  The  information  collection 
requests  describe  the  natiu-e  of  the 
information  collections  and  the 
expected  burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  October 
4,  2002  in  order  to  be  assiu'ed  of 
consideration. 

FOR  FURTHER  INFORMATION  CONTACT:  To 

request  a  copy  of  either  information 
collection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@osmre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMBJ 
regulations  at  5  CFR  1320,  which       . 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13). 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 


information  contained  in:  30  CFR  745, 
State-Federal  cooperative  agreements; 
and  30  CFR  part  887,  Subsidence 
insurance  program  grants.  OSM  is 
requesting  a  3-year  term  of  approval  for 
each  information  collection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  collections  of 
information  are  1029-0092  for  Part  745, 
and  1029-0107  for  Part  887. 

As  required  under  5  CFR  1320.8(d),  a 
Federal  Register  notice  soliciting 
comments  on  these  collections  of 
information  was  published  on  May  1, 
2002  (67  FR  21729).  No  comments  were 
received.  This  notice  provides  the 
public  with  an  additional  30  days  in 
which  to  comment  on  the  following 
information  collection  activities: 

Title:  State-Federal  cooperative 
agreements— 30  CFR  745. 

OMB  Control  Number:  1029-0092. 

Summary:  30  CFR  745  requires  that 
States  submit  information  when 
entering  into  a  cooperative  agreement 
with  the  Secretary  of  the  Interior.  OSM 
uses  the  information  to  make  findings 
that  the  State  has  an  approved  program 
and  will  carry  out  the  responsibilities 
mandated  in  the  Surface  Mining  Control 
and  Reclamation  Act  to  regulate  siuface 
coal  mining  and  reclamation  activities 
on  Federal  lands. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  State 
governments  that  regulates  coal 
operations. 

Total  Annual  Responses:  12. 

Total  Annual  Burden  Hours:  454. 

Title:  Subsidence  Insurance  Program 
Grants— 30  CFR  887. 

OMB  Control  Number:  1029-0107. 

Summary:  States  and  Indian  tribes 
having  an  approved  reclamation  plan 
may  establish,  administer  and  operate 
self-sustaining  State  and  Indian  Tribe- 
administered  programs  to  insure  private 
property  against  damages  caused  by 
land  subsidence  resulting  from 
underground  mining.  States  and  Indian 
tribes  interested  in  requesting  monies 
for  their  insurance  programs  would 
apply  to  the  Director  of  OSM. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents:  States 
and  Indian  tribes  with  approved  coal 
reclamation  plans. 

Total  Annual  Responses:  1. 

Total  Annual  Burden  Hours:  8. 

Send  comments  on  the  need  for  the 
collections  of  information  for  the 
performance  of  the  functions  of  the 


agency;  the  accuracy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  OMB  Control  number 
1029-0092  for  part  745,  and  1029-0107 
for  part  887  in  your  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave, 
NW.,  Room  210-SIB,  Washington,  DC 
20240,  or  electronically  to 
jtrelease@smre.gov. 

Dated:  July  25,  2002. 
Ricliard  G.  Bryson, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  02-22410  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4310-05-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

Notice  of  Proposed  Information 
Collection  for  1029-0027  and  1029- 
0036 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995,  the 
Office  of  Surface  Mining  Reclamation 
and  Enforcement  (OSM)  is  announcing 
that  the  information  collection  requests 
for  30  CFR  parts  740  and  780  which 
relate  to  surface  coal  mining  and 
reclamation  operations  on  Federal 
lands,  and  Surface  mining  permit 
applications — minimum  requirements 
for  reclamation  and  operation  plans, 
respectively.  These  collection  requests 
have  been  forwarded  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  comment.  The  information 
collection  requests  describe  the  nature 
of  the  information  collections  and  the 
expected  burden  and  cost. 
DATES:  OMB  has  up  to  60  days  to 
approve  or  disapprove  the  information 
collections  but  may  respond  after  30 
days.  Therefore,  public  comments 
should  be  submitted  to  OMB  by  October 
4,  2002,  in  order  to  be  assured  of 
consideration. 


I 
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FOR  FURTHER  MFORMATKM  CONTACT:  To 
request  a  copy  of  either  information 
coUection  request,  explanatory 
information  and  related  forms,  contact 
John  A.  Trelease  at  (202)  208-2783,  or 
electronically  to  jtreleas@o$mre.gov. 
SUPPLEMENTARY  INFORMATION:  The  Office 
of  Management  and  Budget  (OMB) 
regulations  at  5  CFR  1320,  which 
implement  provisions  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13), 
require  that  interested  members  of  the 
public  and  affected  agencies  have  an 
opportunity  to  comment  on  information 
collection  and  recordkeeping  activities 
[see  5  CFR  1320.8(d)].  OSM  has 
submitted  two  requests  to  OMB  to 
renew  its  approval  of  the  collections  of 
information  contained  in:  30  CFR  part 
740,  Surface  Coal  Mining  and 
Reclamation  Operations  on  Federal 
Lands,  and  30  CFR  part  780,  Surfece 
Mining  Permit  Applications — ^Minimum 
Requirements  for  Reclamation  and 
Operation  Plans.  OSM  is  requesting  a  3- 
year  term  of  approval  for  each 
information  coUection  activity. 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  coUection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  these  coUections  of 
information  are  1029-0027  for  part  740, 
and  1029-0036  for  Part  780.  As  required 
under  5  CFR  1320.8(d),  Federal  Register 
notices  soliciting  comments  on  these 
collections  of  information  was 
published  on  May  1,  2002  (67  FR 
21729).  No  comments  were  received. 
This  notice  provides  the  public  with  an 
additional  30  days  in  which  to  comment 
on  the  foUowing  information  coUection 

ACb  VltlOS  * 

Title:  30  CFR  Part  740— General 
requirements  for  surface  coal  mining 
and  reclamation  operations  on  Federal 
lands. 

OMB  Control  Number:  1029-0027. 

Summary:  Section  523  of  SMCRA 
requires  that  a  Federal  lands  program  be 
established  to  govern  surface  coal 
mining  and  reclamation  operations  on 
Federal  lands.  The  information 
requested  is  needed  to  assist  the 
regulatory  authority  determine  the 
eligibility  of  an  applicant  to  conduct 
surface  coal  mining  operations  on 
Federal  lands. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applications  for  siuface  coal  mine 
permits  on  Federal  lands. 

Total  Annual  Responses:  36, 

Total  Annual  Burden  Hours:  2,433. 

Title:  30  CFR  part  780— Surface 
Mining  Permit  AppUcations — ^Minimum 
Requirements  for  Reclamation  and 
Operations  Plan. 


OMB  Control  Number:  1029-0036. 

Summary:  Sections  507(b),  508(a). 
510(b),  515(b)  and  (d),  and  522  of  Public 
Law  95-87  require- applicants  to  submit 
operations  and  reclamation  plans  for 
coal  mining  activities.  Information 
coUection  is  needed  to  determine 
whether  the  plans  will  achieve  the 
reclamation  and  environmental 
protections  pursuant  to  the  Surface 
Mining  Control  and  Reclamation  Act. 
Without  this  information.  Federal  and 
State  regulatory  authorities  cannot 
review  and  approve  permit  application 
requests. 

Bureau  Form  Number:  None. 

Frequency  of  Collection:  Once. 

Description  of  Respondents: 
Applicants  for  surface  coal  mine 
permits. 

Total  Annual  Responses:  325. 

Total  Annual  Burden  Hours:  186,556. 

Send  comments  on  the  need  for  the 
coUections  of  information  for  the 
performance  of  the  functions  of  the 
agency;  the  accinacy  of  the  agency's 
burden  estimates;  ways  to  enhance  the 
quality,  utiUty  and  clarity  of  the 
information  collections;  and  ways  to 
minimize  the  information  collection 
burdens  on  respondents,  such  as  use  of 
automated  means  of  collections  of  the 
information,  to  the  following  addresses. 
Please  refer  to  the  appropriate  OMB 
control  numbers  in  all  correspondence. 
ADDRESSES:  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Attention: 
Department  of  Interior  Desk  Officer,  725 
17th  Street,  NW.,  Washington,  DC 
20503.  Also,  please  send  a  copy  of  your 
comments  to  John  A.  Trelease,  Office  of 
Surface  Mining  Reclamation  and 
Enforcement,  1951  Constitution  Ave., 
NW.,  Room  210— Sm,  Washington,  DC 
20240,  or  electronically  to 
jtreleas@osmre.gov. 

Dated:  July  2,  2002. 
Richard  G.  Brjrson, 

Chief,  Division  of  Regulatory  Support. 
[FR  Doc.  02-22411  Filed  9-3-02;  8:45  am] 

BRJJNO  CODE  4310-06-M 


INTERNATIONAL  TRADE 
COMMISSION 

[USITC  SE-02-026] 
Sunslilna  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  United 
States  International  Trade  Commission, 
TIME  AND  DATE:  September  6,  2002  at 
11:00  a.m. 

PLACE:  Room  101,  500  E  Street  SW., 
Washington,  DC  20436,  Telephone: 
(202) 205-2000. 


STATUS:  Open  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  none. 

2.  Minutes. 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-348-349  and 
731-TA-615-616 

(Review)(Remand)(Corrosion-Resistant 
Carbon  Steel  Flat  Products  from  France 
and  Germany) — briefing  and  vote.  (The 
Commission  is  curienUy  scheduled  to 
transmit  its  determination  and 
Commissioners'  views  on  remand  to  the 
Court  of  International  Trade  on  or  before 
September  18,  2002.) 

5.  Outstanding  action  jackets:  none. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission. 

Issued:  August  30,  2002 
.  Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-22595  Filed  &-3O-02;  11:32  am) 

BHUNGCOOE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notic*  of  Lodging  of  Conawit  Deere* 
Pureuant  to  ttw  Comprehwisiv» 
Environmental  RosponM 
Compansation  and  Liability  Act 
("CERCLA") 

Notice  is  hereby  given  that  a  proposed 
consent  decree  in  United  States  v. 
JoAnne  T.  Pollio,  as  Executrix  of  the 
Estate  of  Richard  S.  Pollio,  et  al..  Civ. 
No.  3:00C:V02451  (GLG),  was  lodged 
with  the  United  States  District  Court  for 
the  District  of  New  Jersey  on  August  5, 
2002,  ("Consent  Decree").  The  Consent 
Decree  will  resolve  the  claims  brought 
against  two  parties  and  certain  real 
property  by  the  United  States  on  behalf 
of  the  United  States  Environmental 
Protection  Agency  ("EPA")  under 
Sections  107(a).  107(1)  and  113  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  as  amended  ("CERCLA").  42  U.S.C. 
§§  9607(a),  9607(1)  and  9613,  to  recover 
costs  incurred  by  the  United  States  in 
connection  with  the  Somers  Industrial 
Finishing  Corporation  Superfund  Site 
("Site"),  located  in  the  Town  of  Somers, 
Tolland  County.  Connecticut.  The 
Consent  Decree  requires  that  the  settling 
parties  pay  $106,000  in  reimbursement 
of  past  response  costs;  perform  certain 
maintenance  activities  at  the  Site; 
record  a  deed  notice;  and  market  the 
Site,  providing  EPA  with  the  net  sale 
proceeds. 

The  Department  of  Justice  will 
receive,  for  a  period  of  thirty  (30)  days 
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from  the  date  of  this  publication, 
comments  relating  to  the  proposed 
Consent  Decree.  Comments  should  be 
addressed  to  the  Assistant  Attorney 
General,  Environment  and  Natural 
Resources  Division,  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  JoAnne  T.  Pollio,  as  Executrix 
of  Estate  of  Richard  S.  Pollio,  et  al..  DOJ 
Ref.  #90-11-3-07339. 

The  proposed  Consent  Decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  District  of 
Connecticut,  Connecticut  Financial 
Center,  157  Church  St,  23d  Floor,  New 
Haven,  Connecticut  06510  (contact 
Assistant  United  States  Attorney,  John 
Hughes):  and  the  Region  I  Office  of  the 
Environmental  Protection  Agency,  1 
Congress  Street,  Suite  1100,  Boston.  MA 
02114-2023  (contact  Senior 
Enforcement  Counsel,  Lloyd  Selbst).  A 
copy  of  the  proposed  Consent  Decree 
may  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611. 
Washington,  DC  20044-7611  or  by 
faxing  a  request  to  Tonia  Fleetwood,  fax 
no.  (202)  514-0097,  phone  confirmation 
number  (202)  514-1547,  In  requesting  a 
copy  please  refer  to  the  referenced  case 
and  enclose  a  check  in  the  amount  of 
■  $9.00  (25  cents  per  page  reproduction 
costs)  for  the  Consent,  payable  to  the 
U.S.  Treasury. 

Ronald  Gluck, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section.  Environment  and 
Matural  Resources  Division. 
[FR  Doc.  02-22445  Filed  9-3-02:  8:45  ami 
BILUNG  COD6  4410-15-M 


DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  283-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  §  552a). 
notice  is  given  that  the  Office  of  Justice 
Programs  (OJP).  Department  of  Justice 
proposes  to  establish  a  new  system  of 
records  for  maintaining  general 
information  on  individuals  who  are 
killed  or  injured  in  acts  of  international 
terrorism.  The  system  of  records  is 
entitled  "Victims  of  International 
Terrorism  Compensation  and  Assistance 
Program  (OJP-014)."  The  primary 
purpose  for  establishing  the  system  of 
records  is  to  provide  compensation  and 
assistance  to  victims  of  international 
terrorism  and  to  enable  the  Department 
to  track  other  forms  of  information  and 
assistance  provided  to  international 
terrorism  victims  by  the  Office  for 


Victims  of  Crime  (OVC).  OVC  is 
directed  to  pay  compensation  to 
international  terrorism  victims  by 
provisions  contained  in  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  (Pub.  L.  106-386,  Div  C, 
§  2003(c)(1),  114  Stat.  1464.1544),  which 
amended  the  Victims  of  Crime  Act 
C'VOCA")  (42  U.S.C.  10601  et  seq.).  The 
term  "victim"  means  "a  person  who — 
(i)  suffered  direct  physical  or  emotional 
injury  or  death  as  a  result  of 
international  terrorism  occmring  on  or 
about  December  21, 1988  with  respect  to 
which  an  investigation  or  prosecution 
was  ongoing  after  April  24, 1996;  and 
(ii)  as  of  the  date  on  which  the 
international  terrorism  occurred,  was  a 
national  of  the  United  States  or  an 
officer  or  employee  of  the  United  States 
government."  [42  U.S.C.  10603c(3)(A)  (i) 
and  (ii)]. 

The  Department  proposes  to  establish 
the  system  to  reflect  the  broad  scope  of 
compensation  and  assistance  provided 
to  victims  of  terrorism,  including  but 
not  limited  to  assistance  with 
emergency  travel,  shipment  of  victim 
remains  and  belongings,  medical 
expenses,  mental  health  counseling, 
travel  for  criminal  justice  proceedings, 
and  notification  of  important  case 
events  and  available  resources. 

Title  5  U.S.C.  552a(e)  (4)  and  (11) 
provide  that  the  public  be  given  30  days 
in  which  to  comment  on  any  proposed 
routine  uses  of  information  collected 
and  maintained  in  the  system  of 
records.  Any  comments  may  be 
submitted  in  writing  to  Mary  Cahill, 
Management  and  Planning  Staff,  Justice 
Management  Division,  Department  of 
Justice,  Washington,  DC  20530  by 
October  4,  2002. 

As  required  by  5  U.S.C.  552a{r)  and 
Office  of  Management  and  Budget 
implementing  regulations,  the 
Department  of  Justice  has  provided  a 
report  on  the  establishment  of  this 
system  of  records  to  the  Office  of 
Management  and  Budget  and  the 
Congress. 

A  system  description  is  set  forth 
below. 

Dated:  August  23.  2002. 
Robert  F.  Diegeiman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTrCE/OJP-014 

SYSTEM  NAME: 

Victims  of  International  Terrorism 
Compensation  and  Assistance  Program. 

SYSTEM  LOCATION: 

Records  will  be  kept  at  the  Office  for 
Victims  of  Crime  (OVC),  Office  of 
Justice  Programs  (OJP),  810  Seventh 


Street,  NW.,  Washington,  DC  20531,  or 
at  locations  of  authorized  contractors. 
OVC  will  have  access  to  any /all  data 
base(s)  established  by  an  OVC 
contractor  and  the  data  base(s)  will  be 
maintained  internally  or  placed  on  the 
OJP/OVC  server. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Claimants  seeking  benefits  under  the 
program,  individuals  filing  claims  on 
behalf  of  claimants,  and  individuals 
referenced  in  claims  or  related 
docimients. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  the  system  include:  Claim 
forms  filed  by  or  on  behalf  of  claimants 
seeking  benefits  under  the  program; 
records  from  telephone  contacts  or 
inquiries;  documents  submitted  in 
support  of  the  claims;  medical, 
personal,  employment,  financial,  and 
other  records  obtained  or  generated  to 
process  claims. 

AUTHORfTY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintaining  this  system 
exists  under  the  Victims  of  Crime  Act 
("VOCA"),  42  U.S.C.  10601  et  seq.; 
§  10604  (Administrative  provisions). 

purpose  of  records  maintained  in  the 
system: 

Information  contained  in  this  system 
may  be  used  to  determine  and  record 
eligibility  of  claimants  imder  the 
Victims  of  Crime  Act,  as  amended,  and 
any  compensation  or  assistance 
provided  imder  the  Act,  and  to  track 
claim  status.  For  individuals  who  are 
eligible,  see  42  U.S.C.  10603c(3)(A):  The 
term  "victim"  means  "a  person  who — 
(i)  suffered  direct  physical  or  emotional 
injury  or  death  as  a  result  of 
international  terrorism  occurring  on  or 
after  December  21,  1988  with  respect  to 
which  an  investigation  or  prosecution 
was  ongoing  after  April  24, 1996;  and 
(ii)  as  of  the  date  on  which  the 
international  terrorism  occurred,  was  a 
national  of  the  United  States  or  an 
officer  or  employee  of  the  United  States 
Government."  [42  U.S.C.  10603c(3)(A) 
(i)  and  (ii)]. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

Records,  or  any  information  derived 
therefrom,  may  be  disclosed  as  follows: 

A.  To  appropriate  Federal,  State  and 
local  agencies  to  coordinate  benefits 
paid  under  similar  programs; 

B.  To  Federal,  State  and  local  agencies 
to  verify  and  certify  eligibility  for 
benefits; 

C.  In  a  proceeding  before  a  comrt, 
grand  jury,  or  administrative  or 
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regulatory  body  when  the  records  are 
determined  fay  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding; 

D.  To  the  National  Archives  and 
Records  Administration  (NARA)  and  to 
the  General  Services  Administration  in 
records  management  inspections 
conducted  imder  the  authority  of  44 
U.S.C.  2904  and  2906. 

E.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

F.  Limited  information  may  be 
disclosed  to  relief  organizations/ 
agencies,  as  appropriate  for  acts  of 
international  terrorism. 

G.  To  foreign  compensation  programs 
and/or  foreign  governments  to 
coordinate  payment  of  benefits  and/or 
to  ensure  no  duplication  of  payments. 

H.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  OJP  function  related  to 
this  system  of  records. 

I.  Where  a  record,  either  on  its  face  or 
in  conjunction  with  other  information, 
indicates  a  violation  or  potential 
violation  of  law,  to  any  civil  or  criminal 
law  enforcement  authority  or  other 
appropriate  agency,  whether  Federal, 
State,  local,  foreign,  or  tribal,  chained 
with  the  responsibility  of  investigating 
or  prosecuting  such  a  violation  or 
enforcing  or  implementing  a  statute, 
rule,  regulation,  or  order. 

J.  To  a  Federal,  State,  local,  or  tribal 
agency  or  entity  that  requires 
information  relevant  to  a  decision 
concerning  the  letting  of  a  license  or 
permit,  the  issuance  of  a  grant  or 
benefit,  or  other  need  for  the 
information  in  performance  of  official 
duties. 

K.  To  the  White  House  (the  President, 
Vice  President,  their  staffs,  and  other 
entities  of  the  Executive  Office  of  the 
President  (EOP))  for  Executive  Branch 
coordination  of  activities  which  relate  to 
or  have  an  effect  upon  the  carrying  out 
of  the  constitutional,  statutory,  br  other 
official  or  ceremonial  duties  of  the 
President. 

L.  To  such  recipients  and  under  such 
circumstances  and  procedures  as  are 
mandated  by  Federal  statute  or  treaty. 
■  M.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 


unwarranted  invasion  of  personal 
privacy. 

policies  and  practices  for  storing, 
retrieving,  accessing,  retaining,  and 
disposing  of  records  in  the  system: 

storage: 

Information  in  this- system  is 
maintained  on  a  master  index,  in 
folders,  and  in  an  automated  system. 

retrievabhjty: 

Data  is  retrieved  by  name  and  address 
of  claimant,  name  and  address  of 
deceased  or  injured  victim,  by  terrorism 
incident,  by  type  of  service  provider/ 
service  rendered  to  victim,  by 
nationality  (Foreign  Service  National 
(FSN)  vs.  U.S.  National),  by  social 
security  number,  by  date  of  birth,  and 
individual  case  file  number. 

SAFEGUARDS: 

Computerized  information  is 
safeguarded  and  protected  by  computer 
password  key  and  limited  access. 
Electronic  record  retention  is  also 
protected  by  "firewalls."  Operational 
access  to  information  maintained  on  a 
dedicated  computer  system,  is 
controlled  by  levels  of  security  provided 
by  password  keys  to  prevent 
unauthorized  entry,  and  audit  trail  of 
accessed  information.  Access  to  manual 
files  is  limited  to  personnel  who  have  a 
need  for  files  to  perform  official  duties 
and  is  safeguarded  in  locked  file 
cabinets.  All  files  are  maintained  in  a 
secure  building. 

RETENTION  AND  DISPOSAL: 

Files  are  retained  on  hard  copy  and 
on  a  computer  database.  All  claim  files 
and  automated  data  pertaining  to  a 
claim  are  destroyed  10  years  adfter  the 
date  the  claim  has  been  fully  processed 
and/or  payment  made,  as  approved  by 
the  National  Archives  and  Records 
Administration  (NARA).  Automated 
data  is  retained  in  its  most  current  form 
only,  however,  and  as  information  is 
updated,  outdated  information  is 
deleted.  A  schedule  is  pending  approval 
with  NARA. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Terrorism  and  International  Victims 
Unit,  Office  for  Victims  of  Crime,  Office 
of  Justice  Programs,  810  7th  Street,  NW, 
Washington,  DC,  20531. 

NOTIFICATION  PROCEDURE: 

Inquiries  concerning  this  system 
should  be  addressed  to  the  system 
manager  listed  above  c/o  FOI/PA 
Personnel. 

RECORD  ACCESS  PROCEDURES: 

Request  for  access  to  a  record  from 
this  system  shall  be  made  in  writing 


with  the  envelope  and  the  letter  clearly 
marked  "Freedom  of  Information/ 
Privacy  Act  Request".  The  request 
should  include  a  general  description  of 
the  records  sought  and  must  include  the 
requester's  full  name,  current  address, 
and  date  and  place  of  birth.  The  request 
must  be  signed  and  either  notarized  or 
submitted  under  penalty  of  perjur}'. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
System  Manager  listed  above,  state 
clearly  and  concisely  what  information 
is  being  contested,  the  reason  for 
contesting  it,  and  the  proposed 
amendment  to  the  information  sought. 

RECORD  SOURCE  CATEGORIES: 

Public  agencies  including 
investigating  agency,  employing  agency, 
beneficiaries,  educational  institutions, 
physicians,  hospitals,  official  state  and 
Federal  documents. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

(FR  Doc.  02-22458  Filed  9-4-02:  8:45  am] 
BILUNG  COOE  4410-1S-P 


DEPARTMENT  OF  JUSTICE 

[AAG/A  Order  No.  284-2002] 

Privacy  Act  of  1974;  Systam  of 
Records 

Pursuant  to  the  provisions  of  the 
Privacy  Act  of  1974  (5  U.S.C.  552a),  the 
Immigration  and  Naturalization  Service 
(INS),  Department  of  Justice,  proposes  to 
establish  and  publish  a  new  system  of 
records  for  which  no  public  notice 
consistent  with  the  provisions  of  5 
U.S.C.  552a(e)(4)  have  been  published. 

This  system  of  records  is  entitled: 

Human  Resources  File  Manager 
System,  JUSTICE/INS-034 

In  accordance  with  5  U.S.C.  552a(e)(4) 
and  (11),  the  public  is  given  a  30-day 
period  in  which  to  comment  on  the 
routine  uses;  the  Office  of  Management 
and  Budget  (OMB).  which  has  oversight 
responsibility  under  the  Act.  requires  a 
40-day  period  in  which  to  conclude  its 
review  of  the  system.  Therefore,  please 
submit  any  comments  by  October  4. 
2002.  Thepublic,  OMB  "and  the 
Congress  are  invited  to  submit  any 
comments  to  Mar\'  Cahill.  Management 
Analyst.  Management  and  Plaiming 
Staff,  Justice  Management  Division, 
Department  of  Justice.  Washington.  DC 
20530  (Room  1400.  National  Place 
Building). 
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In  accordance  with  5  U.S.C.  552a(r), 
the  Department  has  provided  a  report  to 
0MB  and  the  Congress. 

Dated:  August  2.3.  2002. 
Robert  F.  Diegelman, 
Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/INS-034 

SYSTEM  name: 

Human  Resources  Management 
System  (HRMS) 

SYSTEM  LOCATION: 

Immigration  and  Naturalization 
Service  (INS)  Administrative  Centers  at 
the  following  locations: 

Burlington,  Vermont,  70  Kimball 
Avenue,  South  Burlington,  Vermont, 
05403-6813: 

Dallas,  Texas,  1460  Prudential  Drive. 
Dallas,  Texas  75235;  and  Laguna  Niguel. 
California.  24000  Avila  Road,  Laguna 
Niguel,  California  92677. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Federal  employees  of  the  INS. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Records  in  this  system  contain 
standard  personal  data  such  as  the 
social  security  number,  name  of 
employee,  date  of  birth,  and  official  start 
date.  This  data  acts  as  a  "pointer"  to 
tracking  the  location  of  each  employee's 
Official  Personnel  Folder  (OPF), 
Employee  Performance  Folder  (EPF). 
Payroll  Folder  (PAY)  and/or  Medical 
Folder  (EMF).  Also  included  in  this 
system  is  the  status  of  the  employee 
(i.e..  whether  the  individual  has 
separated  from  service  or  is  still  active) 
and  whether  the  file  has  been  destroyed, 
missing  and/or  lost. 

AUTHORrrY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

5  U.S.C.  1104  and  4305  and  Executive 
Order  9830. 

PURPOSE: 

The  system  is  used  by  the  Human 
Resource  Staff  of  each  Administrative 
Center  in  INS  to  track  the  location  of  all 
personnel  related  files  (i.e..  the  OPF, 
EPF.  PAY  and  EMF). 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USE: 

A.  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

B.  To  a  Member  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 


the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  individual  who  is  the 
subject  of  the  record. 

C.  To  the  General  Services 
Administration  and  National  Archives 
and  Records  Administration  in  record 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906. 

D.  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  Federal 
Government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records. 

E.  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  authority,  in 
accordance  with  applicable  Department 
regulations:  or  facilitating 
communications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  magnetic  media 
(i.e..  standard  computer  hard  drive). 

retrievability: 

Various  combinations  of  social 
security  number,  name,  or  birth  date  of 
the  individual  on  whom  they  are 
maintained  retrieve  the  records. 

SAFEGUARDS: 

INS  offices  are  located  in  buildings 
under  security  guard,  and  access  to 
premises  is  by  official  identification. 
Access  to  the  automated  system  is 
controlled  by  restricted  password  for 
use  of  remote  terminals  in  secured 
areas. 

RETENTION  AND  DISPOSAL: 

Records  in  this  system  are  retained 
and  disposed  of  in  accordance  with 
General  Records  Schedule  20. 

SYSTEM  MANAGER  AND  ADDRESS: 

The  system  administrator  at  each  of 
the  Administrative  Center  locations 
cited  in  "System  Location." 


NOTIFICATION  PROCEDURE: 

Inquiries  should  be  addressed  to  the 
respective  system  manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

Requests  for  access  to  a  record  from 
this  system  shall  be  in  writing.  If  a 
request  for  access  is  made  by  mail  the 
envelope  and  letter  shall  be  clearly 
marked  "Privacy  Act  Request."  The 
requester  shall  include  a  description  of 
the  general  subject  matter  and  if  known, 
the  related  file  number.  To  identify  a 
record  relating  to  an  individual,  the 
requester  should  provide  his  or  her  full 
name,  date  and  place  of  birth, 
verification  of  identity  (in  accordance 
with  8  CFR  103.2(b)),  and  any  other 
identifying  information  which  may  be  of 
assistance  in  locating  the  record.  "The 
requester  shall  also  provide  a  return 
address  for  transmitting  the  records  to 
be  released. 

CONTESTING  RECORD  PROCEDURES: 

Any  individual  desiring  to  contest  or 
amend  information  maintained  in  this 
record  should  direct  his  or  her  request 
to  the  INS  office  where  the  record  is 
maintained  or  if  unknown  to  the  INS 
FOLVPA  Officer  at  425  I  Street  NW., 
Washington  DC  20536.  The  request 
should  state  clearly  what  information  is 
being  contested,  the  reasons  for 
contesting  it,  and  the  proposed 
amendment  to  the  information. 

RECORD  SOURCE  CATEGORIES: 

Basic  information  contained  in  this 
system  is  a  result  of  personnel  and 
payroll  history  documents  that  have 
been  supplied  by  employees. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  02-22459  Filed  9-3-02;  8:45  am] 
BILLING  COOE  4410-10-P 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Aerospace  Vehicle 
Systems  Institute  ("AVSI") 

Notice  is  hereby  given  that,  on  July  8, 
2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Aerospace  Vehicle 
Systems  Institute  ("AVSI")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  production  status.  The 
notifications  were  filed  for  the  purpose 
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of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circujnstances.  Specifically, 
the  AVSI  Cooperative  intends  to 
undertake  the  following  joint  research 
projects:, 

"Fuel  Cell  Auxiliary  Power  Unit  for 
Transport  Aircraft" — ^To  study  the 
feasibility  for  fuel  cell  auxiliary  power 
units  (APUs)  considering  weight,  size, 
and  power  generation,  certification 
issues,  and  existing  background  work 
that  may  apply  to  fuel  cell  APUs  for 
future  transport  aircraft.  This  study  will 
assess  the  potential  for  increased 
reliability,  efficiency,  and  economy  with 
adoption  of  new  technology  and 
accelerated  entry  of  this  technology  into 
the  aircraft  industry. 

"Electronic  Lighting/ display 
Simulation  (ELSIM)" — ^to  improve 
electronic  simulation  capability  of  the 
flight  deck  and  its  components  by 
procuring  ASAP  7.0  optical  modeling 
software  and  Rhino  2.0  NURBS 
modeling  software,  optical  properties 
download,  development  of  e- 
prototyping  practices  and  conducting 
software  training. 

"Certification  guidelines  for  the 
Integration  of  Wireless  Communications 
for  Aircraft" — develop  a  technology 
roadmap  for  the  application  of 
commercial  off-the-shelf  wireless 
communications  systems  onboard 
aircraft  for  non-essential  and  essential 
systems.  Begin  discussions  with 
regulatory  agencies  to  identify 
roadblocks  and  technology  needs  for  the 
development  of  such  systems. 

"Micro  Electro-Optical  Sensors  for 
Commercial  Airplane  Applications" — 
investigate  the  feasibility,  gather 
recommendations  and  produce  a 
technology  development  road  map  for 
applying  micro  electro-optical 
technology  to  commercial  aircraft 
systems. 

"Supplier-Side  Collaboration 
Recommendations/Requirements ' ' — to 
determine,  collect  and  aggregate 
recommendations  and  requirements 
from  the  systems/component  suppliers 
within  aerospace  industry  for  an 
electronic  collaboration  capability. 
Relate  this  set  of  recommendations/ 
requirements  to  various  original 
equipment  manufacturers  to  ensure 
efficient  connectivity  and  applications. 

No  other  changes  nave  been  made  in 
either  the  membership  or  planned 
activities  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
Aerospace  Vehicle  Systems  Institute 
("AVSI")  Cooperative  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 


On  November  18. 1998,  the  AVSI 
Cooperative  filed  its  original 
notification  pursuant  to  Section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
ACT  on  February  18,  1999  (64  FR  8123). 

The  last  notification  was  filed  with 
the  Department  on  March  14,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  April  18,  2002  (67  FR  19252). 

Ckmstance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-22452  Filed  9-03-02;  8:45  am) 
BILLING  COOE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— DVD  Copy  Control 
Association  ("DVD  CCA") 

Notice  is  hereby  given  that,  on  July 
10,  2002,  piu-suant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  DVD  Copy  Control 
Association  ("DVD  CCA")  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Amoisonic  Electronics  Co.,  Ltd., 
Xiamen.  PEOPLE'S  REPUBLIC  OF 
CHINA;  Anam  Electronics  Co.,  Ltd., 
Ansan-City,  Kyungki-Do.  REPUBLIC  OF 
KOREA;  Aralion  Inc.,  Songpa-Gu,  Seoul, 
REPUBUC  OF  KOREA;  Datapulse 
Technology  Limited,  Singapore, 
SINGAPORE;  Digital  &  Digital,  Inc., 
Gangnam-gu,  Seoul,  REPUBLIC  OF 
KOREA;  Hanbit  System  Co.,  Ltd., 
Kwangmyong-city,  Kyonggi-Do, 
REPUBLIC  OF  KOREA;  Jeil  Records 
Company  Limited,  Hwangju-Si, 
Kyoungki-Do,  REPUBLIC  OF  KOREA; 
JVC  Lite-On  IT  Manufacture  and  Sales, 
Limited,  Hong  Kong,  HONG  KONG- 
CHINA;  Kenlex  Industrial  Limited, 
Kowloon,  HONG  KONG— CHINA;  Link 
Concept  Technology  Ltd..  Kowloon, 
HONG  KONG— CHINA;  Lite-On  IT 
Corp.,  Hsinchu,  TAIWAN;  Macro  Image 
Technology,  Inc.,  Songpa-gu,  Seoul, 
REPUBUC  OF  KOREA;  Musion  Co.. 
Ltd.,  Gangnam-Gu,  Seoul,  REPUBLIC 
OF  KOREA;  National  Semiconductor 
Corporation,  Fremont,  CA;  Nova 
Electronic  Co.,  Ltd.,  Dongjak-Gu,  Seoul. 


REPUBLIC  OF  KOREA:  Pozzoli  Spa. 
Inzago.  Milan.  ITALY;  Prochips 
Technology,  Kuro-Gu,  Seoul,  REPUBLIC 
OF  KOREA;  Rohm  Co.,  Ltd.,  Ukyo-ku, 
Kyoto.  JAPAN;  Sanshin  Electronics  Co.. 
Ltd.,  Minato-ku,  Tokyo.  JAPAN:  Shinwa 
Industries  (China)  Ltd.,  Huizhou  Citv. 
Guang  Dong,  PEOPLE'S  REPUBLIC  OF 
CHINA;  and  Yuan  High-Tech 
Development  Co.,  Taipei,  TAIWAN 
have  been  added  as  parties  to  this 
venture. 

Also,  A&R  Cambridge  Limited, 
Cambridge,  Cambridgeshire,  UNITED 
KINGDOM:  AD  Device  Corporation. 
Minato-Ku.  Tokyo,  JAPAN;  AniMeta 
Systems,  Inc.,  Taipei,  TAIWAN;  Duplico 
2000.  S.L..  Rubi,  Barcelona,  SPAIN; 
Eltech  Electronics  Technology  (M)  Sdn 
Bhd,  Singapore.  SINGAPORE;  lavix 
Technology  Co..  Ltd..  Taipei,  TAIWAN: 
Iomega  Corporation,  Roy,  UT; 
Kanematsu  Corporation,  Tokyo.  JAPAN; 
Linux  Technologv.  Ltd.,  Taipei, 
TAIWAN;  Lite-On  Technology  Corp.. 
Taipei,  TAIWAN;  MRT  Technology. 
City  of  Industry,  CA;  NewSoft 
Technology  Corp.,  Taipei,  TAIWAN; 
nReady  Netware  Limited,  Quarry  Bay, 
HONG  KONG— CHINA;  Princo  ' 
Corporation,  Hsin-Chu,  TAIWAN; 
ShenZhen  WED  Development  Co.,  Ltd., 
Shenzhen,  Guangdong,  PEOPLE'S 
REPUBLIC  OF  CHINA;  SM  Summit 
Holdings  Limited,  Singapore. 
SINGAPORE;  Societe  Nouvelle  Areacem 
(S.N.A.),  Tourouvre,  FRANCE;  Unidisc 
Technology  Co.,  Ltd.,  HsinTien  City. 
Taipei  Hsien,  TAIWAN:  Videon  Central. 
Inc.,  State  College.  PA;  and  Zenix 
Electronics  Limited,  Tsimshatsui, 
Kowloon,  HONG  KONG— CHINA  have 
been  dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  DVD  Copy 
Control  Association  ("DVD  CCA") 
intends  to  file  additional  written 
notification  disclosing  all  changes  in 
membership. 

On  April  11.  2001,  DVD  Copy  Control 
Association  ("DVD  CCA  ")  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  tlie 
Act  on  August  3,  2001  (66  FR  40727). 

The  last  notification  was  filed  with 
the  Department  on  April  12,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  May  29,  2002  (67  FR  37440). 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-22450  Filed  9-.3-02:  8:45  ami 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— the  Frame  Relay  Forum 

Notice  is  hereby  given  that,  on  July 
18,  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  {"the  Act"),  The  Frame  Relay 
Forum  has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Hammerhead 
Technologies,  Menio  Park,  CA;  and 
USCG  Conunand  Control  Engineering. 
Portsmouth,  VA  have  been  added  as 
parties  to  this  venture. 

Also,  ACACIA,  Saint-Peray,  France; 
ADTRAN,  Huntsville,  AL;  ASC,  Vienna. 
VA;  BT.  Ipswich.  United  Kingdom: 
Clarent  Corporation  Littleton,  CO: 
INTELSAT,  Washington,  DC;  Kentrox. 
LLC,  Portland,  OR;  Larscom,  Research 
Triangle  Park,  NC;  max.mobil 
Telekommimikation  Services,  Vienna, 
Austria;  Memotec  Communications, 
Montreal,  Quebec,  Canada;  NSI 
Communications,  Ville  St.-Laurent, 
Quebec,  Canada;  Paradyne,  Largo,  FL; 
Qwest  Communications,  Denver,  CO: 
Tele  Danmark,  Copenhagen, 
DENMARK;  and  Verilink,  Huntsville, 
AL  have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  The  Frame 
Relay  Forum  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  April  10.  1992,  The  Frame  Relay 
Forum  filed  its  original  notification 
pursuant  to  section  6(a)  of  the  Act.  The 
Department  of  Justice  published  a  notice 
in  the  Federal  Register  pursuant  to 
section  6(b)  of  the  Act  on  July  2,  1992 
(57  FR  29537). 

The  last  notification  was  filed  with 
the  Department  on  October  5,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  December  5,  2001  (66  FR  63258). 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-22448  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4410-1 1-U 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— HDP  User  Group 
International,  Inc. 

Notice  is  hereby  given  that,  on  July  3, 
2002,  pursuant  to  Section  6(a}  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  HDP  User  Group 
International,  Inc.,  an  Arizona  non- 
profit corporation,  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Ericsson  Radio  Systems . 
AB,  Stockholm,  SWEDEN  and  Nihon 
Superior  Co.,  Ltd,  Suita,  JAPAN  have 
been  added  as  parties  to  this  venture. 
Also,  ChipPac  Inc.,  Santa  Clara,  CA  and 
Flip  Chip  Technologies,  Phoenix,  AZ 
have  been  dropped  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  HDP  User 
Group  International,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  September  14,  1999,  HDP  User 
Group  International,  Inc.  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  March  23,  1995  (60  FR  15306). 

The  last  notification  was  filed  with 
the  Department  on  September  13,  2001. 
A  notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  October  15,  2001  (66  FR  52452). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22451  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Interchangeable  Virtual 
Instruments  Foundation,  Inc. 

Notice  is  hereby  given  that,  on  August 
2,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 


Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Interchangeable 
Virtual  Instruments  Foundation,  Inc. 
has  filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Conmiission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  VXI  Technology,  Irvine, 
CA  has  been  added  as  a  party  to  this 
venture.  Also,  C&H  Tecliiologies, 
Round  Rock,  TX;  Lucent  Technologies, 
Murray  Hill,  NJ;  and  PX  Instnmient 
Technology,  Bray,  County  Wicklow, 
Ireland  have  been  dropped  as  parties  to 
this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Interchangeable  Virtual  Instruments 
Foimdation,  Inc.  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  29,  2001,  Interchangeable 
Virtual  Instruments  Foimdation,  Inc. 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  July  30,  2001  (66  FR 
39336). 

The  last  notification  was  filed  with 
the  Department  on  May  13,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6Cb)  of  the 
Act  on  June  18,  2002  (67  FR  41482). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22455  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  ttie  National 
Cooperative  Research  and  Production 
Act  of  1993— Mobile  Wireless  Internet 
Forum 

Notice  is  hereby  given  that,  on  July 
18,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Mobile  Wireless 
Internet  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
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recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Industrial  Technology 
Research  Institute,  Chutung,  Hsinchu, 
Taiwan;  Kooconsult  Limit^,  C&pe 
Coast,  Central,  Ghana;  Mindwings, 
Milpitas,  CA;  National  Tsing  Hua 
University,  Hsinchu,  Taiwan;  Si-Tech 
Information  Technology,  Ltd.,  Beijing, 
People's  Republic  of  China;  Turkcell, 
Kartal,  Turkey;  and  ZTE  Corporation, 
Shen^en,  People's  Republic  of  China 
have  been  added  as  parties  to  this 
venture. 

Also,  ADC  Telecommunications. 
Minneapolis,  MN;  Aepona  Telecoms, 
Belfast,  United  Kingdom;  Avian 
Communications,  Marlborough,  MA; 
Cimi  Networlcs,  Littleton,  MA; 
Commworks,  a  3Com  Company,  Rolling 
Meadows,  IL;  Compaq  Computer 
Corporation,  Omaha,  NE;  Converse 
Networks  Systems,  Wakefield,  MA; . 
Contela,  Sungnamsi,  Republic  of  Korea; 
Convergys  Corporation,  Cincinnati,  OH; 
Fujitsu,  Kawasaki,  Japan;  Genista, 
Tokyo,  Japan;  Gtran,  Westlake  Village, 
CA;  Halfdome  Systems,  Milpitas,  CA; 
Hitachi,  Yokohama,  Japan;  D3M 
Corporation,  White  Plains,  NY;  inOvate 
Communications  Group,  San  Ramon, 
CA;  Interwave  Communications,  Menlo 
Park,  CA;  KWISF,  Daejeon  City, 
Republic  of  Korea;  Lacuna  Network 
Technologies,  Bethesda,  MD;  Lucent, 
Naperville,  IL;  Malibu  Networks,  El 
Dorado  Hills.  CA;  Marconi 
Communications,  Coventry,  New 
Century  Park,  United  Kingdom; 
Megistro  Systems,  Germantown,  MD; 
Motorola,  Schaumbiul,  IL;  Mspect, 
Sunnyvale,  CA;  NARUS.  Inc.,  Palo  Alto, 
CA;  NetMotion  Wireless,  Seattle,  WA; 
OKI  Electric  Industry,  Tokyo,  Japan; 
Openwave,  Temple  Terrace,  PL;  Packet 
Machine,  Tel  Aviv,  Israel;  Partner 
Communications,  Rosh  Ha'ayin,  Israel; 
Siemens,  Munich,  Germany;  SK 
Telecom,  Sungnam  City,  K)nmggi-do, 
Republic  of  Korea;  SkyTel 
Communications,  Jackson,  MS;  Sonera 
Corporation,  Sonera,  Finland;  Sony, 
Tokyo,  Japan;  Strix  Systems,  Westlake 
Village,  CA;  Tahoe  Networks,  Los  Altos, 
CA;  Tait  Electronics,  Ltd.,  Christchurch, 
New  Zealand;  Tekelec,  Morrisville,  NC; 
Telefonica  Moviles,  Madrid,  Spain; 
TIW,  Montreal,  Quebec,  Canada; 
Transcept,  Manchester,  NH;  Trillium 
Digital  Systems,  Los  Angeles,  CA; 
Verizon  Wireless,  Walnut  Creek,  CA; 
VoiceStream  Wireless,  Carlsbad,  CA; 
Winphoria  Networks,  Tewksbmy,  MA; 
and  Zhone,  Oakland,  CA  have  been 
dropped  as  parties  to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 


project  remains  open,  and  Mobile 
Wireless  Internet  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  May  25,  2000,  Mobile  Wireless 
Internet  Forum  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  August  11,  2000  (65  FR  49264). 

The  last  notification  was  filed  with 
the  Department  on  August  16,  2001.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  September  25,  2001  (66  FR 
49043). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22453  Filed  9-3-02;  8:45  am] 
BHJJNG  COW  4410-1 1-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Node*  Pursuant  to  the  National 
Cooperatiw  Research  and  Production 
Act  or  1993-4he  Open  Mobile  Alliance 

Notice  is  hereby  given  that,  on  July  5, 
2002,  piusuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  The  Open  Mobile 
Alliance  ("OMA")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  China  Mobile 
Communications  Corporation,  Beijing, 
PEOPLE'S  REPUBLIC  OF  CHINA;  LG 
Electronics  Inc.,  Seoul,  REPUBLIC  OF 
KOREA;  Macromedia,  Inc.,  San 
Francisco,  CA;  Philips  Electronics, 
Eindhoven,  THE  NETHERLANDS; 
STMicroelectronics,  Geneva, 
SWITZERLAND;  T-Motion  PLC, 
London,  UNITED  KINGDOM;  and 
Websoft  International  Inc.,  Tokyo, 
JAPAN  have  been  added  as  parties  to 
this  venture.  SoftQuad  Software  Ltd., 
Bumaby,  British  Columbia,  CANADA 
has  changed  its  name  to  Corel 
Corporation.  Matema  Information  & 
Communications,  Dortmund, 
GERMANY  has  changed  its  name  to 
Matema  GmbH  Information  & 
communications.  Orange  Personal, 
Bristol,  UNITED  KINGDOM  has 
changed  its  name  to  Orange  SA.  Philips 
Consumer,  LeMans  Cedex,  FRANCE  has 
changed  its  name  to  Philips  France,  and 


One  2  One,  Borehamwood, 
Hertfordshire,  UNITED  KINGDOM  has 
changed  its  name  to  T-Mobile  UK. 

The  following  companies  had  their 
memberships  cancelled:  AlterEgo 
Networks,  Inc.,  Redwood  City,  CA; 
ANAM  Wireless  Internet  Solutions. 
Dublin,  IRELAND;  Brience,  Inc..  San 
Francisco,  CA;  Jataayu  Software  Ltd., 
Bangalore,  INDIA;  KETI  Korean 
Electronics  Technology,  Kvunnggi-Do. 
REPUBLIC  OF  KOREA;  nGame  Ltd.. 
Cambridge,  UNITED  KINGDOM;  Philips 
France,  LeMans  Cedex.  FRANCE:  and 
SingleSignOn.Net  Inc.,  Reston,  VA. 

The  following  companies  have 
resigned:  American  Express  TRS  Co., 
Inc.,  Jersey  City,  NJ;  ATX  Technologies, 
Irving,  TX;  Cap  Gemini  Ernst  &  Young, 
Paris,  FRANCE;  Clickmarks.com, 
Fremont,  CA;  Credit  Suisse  e-Business. 
Zurich,  SWTTZERLAND;  dokoni.  Inc., 
San  Diego,  CA;  ETRI  Electronic  and 
Teleconunimications,  Daejeon, 
REPUBLIC  OF  KOREA;  Fast  Search  and 
Transfer  ASA  (FAST),  Oslo,  NORWAY; 
Mahindra  British  Telecom  Limited, 
Maharashtra,  INDIA; 
Networks365Limited,  Kilmacanogue, 
County  Wicklow,  IRELAND;  Omnisky 
Corporation,  San  Francisco,  CA; 
PUMATECH.  Inc.,  San  Jose,  CA;  Sandia 
Research  Corporation,  Las  Cruces,  NM; 
Steltor,  Montreal,  Quebec,  CANADA; 
Telstra  Corporation  Ltd.,  Sydney,  New 
South  Wales,  AUSTRALIA;  and 
Trintech  Group  pic,  Dublin,  IRELAND. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  OMA  intends 
to  file  additional  written  notifications 
disclosing  all  changes  in  membership. 

On  March  18, 1998,  OMA  filed  its 
original  notification  pursuant  to  Section 
6(a)  of  the  Act.  The  Department  of 
Justice  published  a  notice  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  December  31,  1998  (63  FR 
72333). 

The  last  notification  was  filed  with 
the  Department  on  May  3.  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  Section  6(b)  of  the 
Act  on  June  27,  2002  (67  FR  43343). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division 
|FR  Doc.  02-22449  Filed  9-3-02;  8:45  am) 
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DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Optical  Internetworking 
Forum 

Notice  is  hereby  given  that,  on  July 
22,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993.  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Optical 
Internetworking  Forum  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Dynamost,  Murray  Hill,  NJ; 
Opticalis  Systems,  Center  Valley,  PA; 
ZTE  Corporation,  Shenzhen, 
GuangDong,  People's  Republic  of  China; 
Agere  Systems,  Murray  Hill,  NJ;  Booz 
Allen  Hamilton.  Linthicum,  MD; 
Larscom,  Milpitas,  CA;  NetTest, 
Brondby,  Denmark;  Santel  Networks, 
Newark,  CA;  TSRI.  Deerfield.  IL; 
Southampton  Photonics,  Southampton, 
United  Kingdom;  Xignal  Technologies. 
Unterhaching,  Germany;  Centellax, 
Santa  Rosa,  CA;  MultiWave  Networks, 
Sunnyvale,  CA;  Corrigent  Systems.  San 
Jose,  CA;  Wavecrest  Corporation,  Eden 
Prairie,  MN;  and  Equipe 
Communications,  Acton,  MA  have  been 
added  as  parties  to  this  venture. 

Also.  KPN  Telecom.  Leidschendam. 
The  Netherlands;  Zettacom.  Santa  Clara; 
CA;  Global  Crossing,  Madison.  NJ;  New 
Focus.  San  Jose,  CA;  Quantum  Bridge, 
Andover,  MA;  AON  Networks,  Palo 
Alto,  CA;  Allegro  Networks,  San  Jose. 
CA;  Continuum  Networks.  Colorado 
Springs,  CO;  Gigatera,  Dietikon, 
Switzerland;  and  Clearwater  Networks. 
Los  Gatos,  CA  have  been  dropped  as 
parties  to  this  venture. 

The  following  members  have  changed 
their  names.  Zepton  Networks  to 
Infinera,  Sunnyvale.  CA;  Blueleaf 
Networks  to  Picarro,  Sunnyvale,  CA; 
Equant  to  Equjmt  Telecommunications 
SA,  Sophia  Antipolis,  France;  XLOptics 
to  Transpectrum,  Los  Angeles.  CA;  Gore 
&  Associates  to  W.L.  Gore  &  Associates, 
Elkton.  MD;  Xelerated  Packet  Devices  to 
Xelerated.  Stockholm.  Sweden;  and 
Korea  Telecom  to  KT  Corp.,  Taejeon. 
Republic  of  Korea. 

"The  following  members  have  been 
involved  with  mergers:  Astral  Point, 
Chelmsford,  MA  has  merged  with 
Alcatel.  Antwerpen,  Belgium;  Net 
Brahma  Technologies,  Bangalore,  India 


has  merged  into  Metro-Optix,  Alan,  TX; 
Ebone,  Hoeilaart,  Belgiimi  has  merged 
into  KPNQwest,  Hoeilaart,  Belgium; 
Catamaran,  San  Jose.  CA  has  merged 
into  Infineon,  San  Jose.  CA;  and  Virata. 
Cambridge,  Cambridgeshire.  United 
Kingdom  has  merged  with 
Globespran Virata.  Cambridge, 
Cambridgeshire.  United  Kingdom. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Optical 
Internetworking  Forum  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  October  5,  1998,  Optical 
Internetworking  Fonun  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  January  29.  1999  (64  FR  4709). 

The  last  notification  was  filed  with 
the  Department  on  March  28,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  May  29.  2002  (67  FR  37441). 

Constance  K.  Robinson. 

Director  of  Operations.  Antitrust  Division. 
[FR  Doc.  02-224,57  Filed  9-3-02;  8:45  am] 

BILLING  COO€  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993 — Petroleum  Environmental 
Research  Forum  ("PERF")  Project  No. 
9&-08 

Notice  is  hereby  given  that,  on  July  1, 
2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  Phillips  Petroleum 
Company  ("Phillips")  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Phillips  Petroleum  Company, 
Bartlesville.  OK;  Exxon  Research  and 
Engineering  Co..  Linden,  NJ;  Union  Oil 
Company  of  California  dba  Unocal 
Corporation.  Brea,  CA;  Stichting 
Grondmechcmica  Delft,  Delft.  The 
Netherlands;  Port  of  Rotterdam, 


Rotterdam,  The  Netherlands;  and  BP 
Corporation  North  America  Inc.,  Lisle, 
IL. 

The  nature  and  objectives  of  the 
venture  are  to  evaluate,  develop,  apply 
and  transfer  technology  and  information 
that  will  assist  in  cost  effective 
characterization  of  petroleum 
contaminated  sites.  The  project  will  be 
use  as  a  forum  for:  (a)  Exchanging 
information  about  new  technologies  and 
frameworks,  (b)  promoting  a  greater 
awareness  and  understanding  of  rapid 
site  assessment  approaches  and  (c) 
advancing  regulatory  acceptance  of  the 
approach.  The  scope  of  this  project  will 
include  identifying  and  transferring 
existing  technology,  and  developing 
new  technologies,  in  the  following 
areas:  (1)  Reviewing  and  evaluating 
emerging  RSA  (Rapid  Site  Assessment) 
processes  and  tools;  (2)  identifying 
situations  in  which  RSA  tools  can  be 
cost-effectively  used;  (3)  providing 
guidance  for  the  application  of  RSA 
tools;  (4)  identifying  emerging 
technology;  (5)  exchanging  case 
histories  highlighting  practical 
operational  experience  gained,  as  well 
as  analytical  data  and  results;  and  (6) 
implementing  field  tests  of  new 
technology  to  demonstrate  technical 
feasibility  and  cost-effectiveness  for 
petroleum  contaminated  sites. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22447  Filed  9-3-02;  8:45  am] 

BILLING  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— PXI  Systems  Alliance, 
Inc. 

Notice  is  hereby  given  that,  on  August 
2.  2002.  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act"),  PXI  Systems 
Alliance,  Inc.  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Acromag,  Inc.,  Wixom,  MI; 
EXFO,  Canier,  Quebec,  Canada;  Gage 
Applied  Inc.,  Lachine,  Quebec,  Canada; 
Invisar  Inc.,  Chapel  Hill,  NC;  and 
Viewpoint  Systems  Inc..  Rochester,  NY 
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have  been  added  as  parties  to  this 
venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  PXI  Systems 
Alliance,  Inc.  intends  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  November  22.  2000,  PXI  Systems 
Alliance,  Inc.  filed  its  original 
notification  pursuant  to  section  6(a)  of 
the  Act.  The  Department  of  Justice 
published  a  notice  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  March  8,  2001  (66  FR  13971). 

The  last  notification  was  filed  with 
the  Department  on  May  13,  2002.  A 
notice  was  published  in  the  Federal 
Register  pursuant  to  section  6(b)  of  the 
Act  on  June  18,  2002  (67  FR  41484). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22454  Filed  9-3-02;  8:45  am) 
BILLING  CODE  441fr-11-M 


DEPARTMENT  OF  JUSTICE 

Antttrust  Dhdsion 

Notice  Pursuant  to  the  National 
Cooperathm  Research  and  Production 
Act  of  1993— SouthVMSt  Rsiaarch 
Institute:  The  Consortium  for  NASGRO 
Development  and  Support 

Notice  is  hereby  given  that,  on  July 
26,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Southwest  Research 
Institute:  The  Consortium  for  NASGRO 
Development  and  Support  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
The  Boeing  Company,  Seattle,  WA;  and 
Mitsubishi  Heavy  Industries,  Ltd., 
Nagoya,  JAPAN  have  been  added  as 
parties  to  this  ventiue. 

No  other  changes  have  been  made  in 
either  the  membership  or  plaimed 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  the 
participants  intend  to  file  additional 
written  notification  disclosing  all 
changes  in  membership. 

On  October  3,  2001,  Southwest 
Research  Institute:  The  Consortium  for 
NASGRO  Development  and  Support 


filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  January  22,  2002  (67 
FR  2910). 

Constance  K.  Robinson,  * 

Director  of  Operations ,  Antitrust  Division. 
[FR  Doc.  02-22456  Filed  9-3-02;  8:45  am) 
BUINO  CODE  4410-11-H 


DEPARTMENT  OF  JUSTICE 

Antitrust  Dhdslon 

Notice  Pursuant  to  the  National 
Cooparativa  Research  and  Production 
Act  of  1993-— Teranex,  Inc. 

Notice  is  hereby  given  that,  on  July  3, 
2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Teranex,  Inc.  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circimistances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Teranex,  Inc.,  Orlando,  FL;  and 
Samoff  Corporation,  Princeton,  NJ.  The 
nature  and  objectives  of  the  venture  are 
to  develop  and  demonstrate 
computational  approaches  and  real-time 
programmable  systems  for  monitoring 
digital  video  quality  without  referencing 
the  original  source  material.  The  newly 
developed  technologies  will  have 
potential  applications  in  medical 
diagnostics,  oil  and  gas  exploration,  and 
other  fields  requiring  video. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-22446  Filed  9-3-02;  8:45  am] 
BILLING  COOE  441fr-11-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Coilection 
ActhflUes:  Comment  Request 

ACTION:  60-day  notice  of  information 
collection  imder  review;  monthly  report 
naturalization  papers;  Form  N-4 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 


collection  request  for  review  and 
clearance  in  accordemce  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  4,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Monthly  Report  Naturalization  Papers. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-4.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Federal  Government. 
This  form  is  used  by  the  clerk  of  courts 
that  administer  the  oath  of  allegiance  for 
natiu'alization  to  notify  the  Immigration 
and  Naturalization  Service  of  all 
persons  to  whom  the  oath  was 
administered. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  1 ,920  responses  at  30  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  960  aimual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
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instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  August  28,  2002. 
Richard  A.  Sloan. 

Department  Clearance  Officer.  I  'nited  States 
Department  of  justice.  Immigration  and 
Naturalization  Sen,  ice. 
[FR  Doc.  02-22532  Filed  9-3-02:  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  60-day  notice  of  information 
collection  under  review:  Application  for 
Posthumous  Citizenship;  Form  N-644 

The  Department  of  Justice,. 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  for 
review  and  clearance  in  accordance 
with  the  Paperwork  Reduction  Act  of 
1995.  The  proposed  information 
collection  is  published  to  obtain 
comments  from  the  public  and  affected 
agencies.  Comments  are  encouraged  and 
will  be  accepted  for  "sixty-days"  until 
November  4,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information. 


including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Posthumous 
Citizenship. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  N-644,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
households.  The  information  collected 
will  be  used  to  determine  an  applicant's 
eligibility  to  request  posthumous 
citizenship  status  for  a  decedent  and  to 
determine  the  decedent's  eligibility  for 
such  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  50  responses  at  1  hour  and  50 
minutes  (1.83  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  92  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street.  NW..  Patrick 


Henry  Building,  Suite  1600, 
Washington.  DC  20530. 

Dated:  August  28,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  justice.  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-22533  Filed  9-3-02;  8:45  am] 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Application 
to  Replace  Alien  Registration  Card; 
Form  1-90. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordemce  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  4,  2002. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  acciuacy  of  the 
agencies  estimate  of  the  biuden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Application  to  Replace  Alien 
Registration  Card. 
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(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-90,  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
households.  The  information  collected 
will  be  used  by  the  INS  to  determine 
eligibility  for  an  initial  Alien 
Registration  Card,  or  to  replace  a 
previously  issued  card. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  410.799  responses  at  55 
minutes  (.916)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  376,292  annual  burden 
hoiu-s. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  biuden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington.  DC  20530. 

Dated:  August  28,  2002. 

Richard  A.  Sloan. 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

(FR  Doc.  02^22534  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Comment  Request 

ACTION:  60-Day  Notice  of  Information 
Collection  Under  Review;  Guam  Visa 
Waiver  Information. 


summary:  The  Department  of  Justice. 
Immigration  and  Natiiralization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  4,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
collection. 

(2)  Title  of  the  Form/Collection:  Guam 
Visa  Waiver  Information. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-736.  Inspections 
Division.  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  This  form  will  be  used  to 
record  an  alien's  application  for  a 
waiver  of  the  nonimmigrant  visa 
requirement  for  entry  into  Guam  in 
compliance  with  8  CFR  212.1(e). 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  170.000  responses  at  5  minutes 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  14,110  annual  burden  hours. 


If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291. 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice.  Room  4034,  425  I  Street  NW.. 
Washington.  DC  20536.  Additionally,, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  Patrick  Henry  Building,  601  D 
Street.  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  August  28,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
|FR  Doc.  02-22535  Filed  9-3-02:  8:45  am| 
BILLING  COOC  4410-10-M 


DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

Federal  Advisory  Council  on 
Occupational  Safety  and  Health;  Notice 
of  Meeting 

Notice  is  hereby  given  of  the  date  and 
location  of  the  next  meeting  of  the 
Federal  Advisory  Council  on 
Occupational  Safety  and  Health 
(FACOSH).  established  under  Section 
1-5  of  Executive  Order  12196  on 
February  6,  1980.  published  in  the 
Federal  Register,  Februarv  27.  1980  (45 
FR  1279).  FACOSH  will  meet  on 
September  24,  2002.  starting  at  1:30 
p.m.,  in  Room  N-3437  A/B/C/D  of  the 
Department  of  Labor  Frances  Perkins 
Building,  200  Constitution  Avenue. 
NW.,  Washington.  DC  20210.  The 
meeting  will  adjourn  at  approximately 
5:00  p.m.,  and  will  be  open  to  the 
public.  All  persons  wishing  to  attend 
this  meeting  must  exhibit  photo 
identification  to  security  personnel. 

Agenda  items  will  include: 

1.  Call  to  Order 

2.  Annual  Federal  Safety  and  Health 
Council  Awards  Ceremony  and 
Training  Meeting  preparations 

3.  Federal  Executive  Institute  training 
proposal 
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4.  Recordkeeping  guidelines 

5.  Federal  Worker  2000  results 

6.  New  business 

7.  Adjournment 

Written  data,  views,  or  comments  may 
be  submitted,  preferably  with  20  copies, 
to  the  Office  of  Federal  Agency 
Programs  at  the  address  provided  below. 
All  such  submissions,  received  by 
September  17,  2002,  will  be  provided  to 
the  Federal  Advisory  Council  members 
and  will  be  included  in  the  record  of  the 
meeting.  Anyone  wishing  to  make  an 
oral  presentation  should  notify  the 
Office  of  Federal  Agency  Programs  by 
the  close  of  business  September  17. 
2002.  The  request  should  state  the 
amount  of  time  desired,  the  capacity  in 
which  the  person  will  appear,  and  a 
brief  outline  of  the  content  of  the 
presentation.  Persons  who  request  the 
opportunity  to  address  the  Federal 
Advisory  Council  may  be  allowed  to 
speak,  as  time  permits,  at  the  discretion 
of  the  Chairperson,  bidividuals  with 
disabilities  who  wish  to  attend  the 
meeting  should  contact  Tom  Marple  at 
the  address  indicated  below,  if  special 
accommodations  are  needed. 

For  additional  information,  please 
contact  Thomas  K.  Marple.  Director. 
Office  of  Federal  Agency  Programs,  U.S. 
Department  of  Labor,  Occupational 
Safety  and  Health  Administration. 
Room  N-3112,  200  Constitution 
Avenue,  NW..  Washington,  DC  20210. 
telephone  number  (202)  693-2122.  An 
official  record  of  the  meeting  will  be 
available  for  public  inspection  at  the 
Office  of  Federal  Agency  Programs. 

Signed  at  Washington.  DC.  this  28th  day  of 
August  2002. 
|ohn  L.  Henshaw. 

Assistant  Serrftan,'  of  Labor  for  ncciifHitiontil 
Safety  and  Health. 

|FR  Doc.  02-22.52.T  Filed  9-3-02;  8:4.->  am] 
BILUNG  CODE  4S10-26-M 


DEPARTMENT  OF  LABOR 

Pension  and  Welfare  Benefits 
Administration 

[Exemption  Application  No.  D-11050  etal.] 

Prohibited  Transaction  Exemption 
2002-42;  Grant  of  Individual 
Exemptions;  Provident  Mutual  Life 
Insurance  Company  (Provident) 

agency:  Pension  and  Welfare  Benefits 

Administration,  Labor. 

ACTION:  Grant  of  individual  exemption. 

SUMMARY:  This  document  contains 
exemptions  issued  by  the  Department  of 
Labor  (the  Department)  from  certain  of 
the  prohibited  transaction  restrictions  of 


the  Employee  Retirement  Income 
Security  Act  of  1974  (the  Act)  and/ or 
the  Internal  Revenue  Code  of  1986  (the 
Code). 

A  notice  was  published  in  the  Federal 
Register  of  the  pendency  before  the 
Department  of  a  proposal  to  grant  such 
exemption.  The  notice  set  forth  a 
summary  of  facts  and  representations 
contained  in  the  application  for 
exemption  and  referred  interested 
persons  to  the  application  for  a 
complete  statement  of  the  facts  and 
representations.  The  application  has 
been  available  for  public  inspection  at 
the  Department  in  Washington,  DC.  The 
notice  also  invited  interested  persons  to 
submit  comments  on  the  requested 
exemption  to  the  Department.  In 
addition  the  notice  stated  that  any 
interested  person  might  submit  a 
written  request  that  a  public  hearing  be 
held  (where  appropriate).  The  applicant 
has  represented  that  it  has  complied 
with  the  requirements  of  the  notification 
to  interested  persons.  No  requests  for  a 
hearing  were  received  by  the 
Department.  Public  comments  were 
received  by  the  Department  as  described 
in  the  granted  exemption. 

The  notice  of  proposed  exemption 
was  issued  and  the  exemption  is  being 
granted  solely  by  the  Department 
because,  effective  December  31, 1978, 
section  102  of  Reorganization  Plan  No. 
4  of  1978,  5  U.S.C.  App.  1  (1996), 
transferred  the  authority  of  the  Secretary 
of  the  Treasurv'  to  issue  exemptions  of 
the  type  proposed  to  the  Secretary  of 
Labor. 

Statutory  Findings 

In  accordance  with  section  408(a)  of 
the  Act  and/or  section  4975(c)(2)  of  the 
Code  and  the  procedures  set  forth  in  29 
CFR  part  2570,  subpart  B  (55  FR  32836, 
32847.  August  10,  1990)  and  based  upon 
the  entire  record,  the  Department  makes 
the  following  findings: 

(a)  The  exemption  is  administratively 
feasible: 

(b)  The  exemption  is  in  the  interests 
of  the  plan  and  its  participants  and 
beneficiaries;  and 

(c)  The  exemption  is  protective  of  the 
rights  of  the  participants  and 
beneficiaries  of  the  plan. 

Provident  Mutual  Life  Insurance 
Company  (Provident)  Located  in 
Berwyn,  PA 

IFiohibiled  Transaction  Exemption  2002-42: 
Kxumption  Application  No.  D-llOSO] 

Exemption 

Section  I.  Covered  Transactions 

The  restrictions  of  section  406(a)  of 
the  Act  and  the  sanctions  resulting  from 
the  application  of  section  4975  of  the 


Code,  by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code,'  shall  not  apply 
to  (1)  the  initial  issuance,  by  Provident, 
of  its  common  stock  (Provident  Shares) 
to  the  conversion  agent  (the  Conversion 
Agent),  as  stockholder  of  record,  on 
behalf  of  any  eligible  policyholder  of 
Provident  (the  Eligible  Member), 
including  any  Eligible  Member  which  is 
an  employee  benefit  plan  (within  the 
meaning  of  section  3(3)  of  the  Act),  an 
individual  retirement  annuity  (within 
the  meaning  of  section  408  or  408A  of 
the  Code)  or  a  tax  sheltered  annuity 
(within  the  meaning  of  section  403(b)  of 
the  Code)  (each,  a  Plan),  including  a 
Plan  sponsored  by  Provident  for 
Provident  employees  (a  Provident  Plan); 
or  (2)  the  exchange,  by  the  Conversion 
Agent,  of  Provident  Shares  for  common 
stock  (Sponsor  Class  A  Shares)  issued 
by  Nationwide  Financial  Services,  Inc., 
(the  Sponsor),  or,  the  receipt  of  cash 
(Cash)  or  policy  credits  (Policy  Credits) 
by  an  Eligible  Member,  in  exchange  for 
such  Eligible  Member's  membership 
interest  in  Provident  or  in  connection 
with  the  merger  (the  Merger)  between 
Provident  and  the  Eagle  Acquisition 
Corporation,  a  wholly-owned  subsidiary 
of  the  Sponsor,  in  accordance  with  the 
terms  of  a  plan  of  conversion  (the  Plan 
of  Conversion)  and  merger  agreement 
(the  Merger  Agreement),  adopted  by 
Provident  and  implemented  pursuant  to 
the  Permsylvania  Insurance  Company 
Mutual-to-Stock  Conversion  Act,  as 
amended,  codified  at  40  P.S.  sections 
911-A  to  929-A  (the  Conversion  Act) 
and  the  applicable  provisions  of  the 
Pennsylvania  Business  Corporation  Law 
of  1998. 

In  addition,  the  restrictions  of  section 
406(a)(1)(E)  and  (a)(2)  and  section 
407(a)(2)  of  the  Act  shall  not  apply  to 
the  receipt  and  holding,  by  a  Provident 
Plan,  of  Sponsor  Class  A  Shares,  whose 
fair  market  value  exceeds  10  percent  of 
the  value  of  the  total  assets  held  by  such 
Plan. 

This  exemption  is  subject  to  the 
general  conditions  set  forth  below  in 
Section  II. 

Section  II.  General  Conditions 

(a)  The  Plan  of  Conversion,  including 
the  Merger  Agreement,  is  subject  to 
approval,  review  and  supervision  by  the 
Commissioner  of  Insurance  of  the 
Commonwealth  of  Pennsylvania  (the 
Commissioner)  and  is  implemented  in 
accordance  with  procedural  and 
substantive  safeguards  that  are  imposed 


•  For  purposes  of  this  exemption,  references  to 
provisions  of  Title  I  of  the  Act.  unless  otherwise 
specified,  refer  also  to  corresponding  provisions  of 
the  Code. 
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under  the  laws  of  the  Commonwealth  of 
Pennsylvania. 

(b)  The  Commissioner  reviews  the 
terms  of  the  options  that  are  provided  to 
Eligible  Members  of  Provident  as  part  of 
such  Commissioner's  review  of  the  Plan 
of  Conversion  and  Merger,  and  approves 
the  Plan  of  Conversion  and  Merger 
following  a  determination  that  such 
Plan  of  Conversion  is  fair  and  equitable 
to  all  Eligible  Members.  The  New  York 
Superintendent  of  Insurance  (the 
Superintendent)  may  object  to  the  Plan 
of  Conversion  if  he  or  she  finds  that 
such  Plan  of  Conversion  is  not  fair  or 
equitable  to  all  New  York  policyholders. 

(c)  As  part  of  their  separate 
determinations,  both  the  Commissioner 
and  the  Superintendent  concur  on  the 
terms  of  the  Plan  of  Conversion. 

(d)  Each  Eligible  Member  has  an 
opportimity  to  vote  at  a  special  meeting 
to  approve  the  Plan  of  Conversion  and 
Merger  after  full  written  disclosiu'e  is 
given  to  the  Eligible  Member  by 
Provident. 

(e)  Any  determination  to  receive 
Sponsor  Class  A  Shares,  Cash,  or  Policy 
Credits  by  an  Eligible  Member  which  is 
a  Plan,  pursuant  to  the  terms  of  the  Plan 
of  Conversion,  is  made  by  one  or  more 
Plan  fiduciaries  that  are  independent  of 
Provident  and  its  affiliates  and  neither 
Provident  nor  any  of  its  affiliates 
exercises  any  discretion  or  provides 
investment  advice,  within  Uie  meaning 
of  29  CFR  2510.3-21(c),  with  respect  to 
such  decisions. 

(f)  After  each  Eligible  Member  is 
allocated  a  fixed  component  equivalent 
to  approximately  20%  of  Provident 
Shares,  additional  consideration  is 
allocated  to  Eligible  Members  based  on 
actuarial  formulas  that  take  into  account 
each  policy's  contributions  to  the 
surplus  and  asset  valuation  reserve  of 
Provident,  which  formulas  have  been 
approved  by  the  Commissioner. 

(g)  In  the  case  of  an  Eligible  Member 
who  is  entitled  to  receive  Provident 
Shares  only  upon  consummation  of  the 
Merger,  such  Provident  Shares  are 
exchanged  for  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  in  accordance 
with  an  election  made  by  such  Eligible 
Member. 

(h)  In  the  case  of  a  Provident  Plan,  the 
independent  Plan  fiduciary  — 

(1)  Votes  on  whether  to  approve  or 
not  to  approve  the  proposed 
demutualization; 

(2)  Elects  between  consideration  in 
the  form  of  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  on  behalf  of  such 
Plans; 

(3)  Reviews  and  approves  Provident's 
allocation  of  Sponsor  Class  A  Shares, 
Cash  or  Policy  Credits  received  for  the 


benefit  of  the  participants  and 
beneficiaries  of  the  Provident  Plans; 

(4)  Votes  on  Sponsor  Class  A  Shares 
that  are  held  by  the  Provident  Plans  and 
disposes  of  such  shares  held  by  the 
Retirement  Pension  Plan  for  Certain 
Home  Office,  Managerial  and  Other 
Employees  of  Provident  Mutual  Life 
Insurance  Company,  which  exceeds  the 
limitation  of  section  407(a)(2)  of  the  Act, 
as  soon  as  it  is  reasonably  practicable, 
but  in  no  event  later  than  six  months 
after  the  effective  date  (the  Effective 
Date)  of  the  Plan  of  Conversion  and 
Merger; 

(5)  Provides  the  Department  with  a 
complete  and  detailed  final  report  as  it 
relates  to  the  Provident  Plans  prior  to 
the  Effective  Date  of  the 
demutualization;  and 

(6)  Takes  all  actions  that  are  necessary 
and  appropriate  to  safeguard  the 
interests  of  the  Provident  Plans  and 
their  participants  and  beneficiaries. 

(i)  All  Eligible  Members  that  are  Plans 
participate  in  the  transactions  on  the 
same  basis  as  all  Eligible  Members  that 
are  not  Plans. 

(j)  No  Eligible  Member  pays  any 
brokerage  commissions  or  fees  in 
connection  with  the  receipt  of  Sponsor 
Class  A  Shares  or  Policy  Credits  or  in 
connection  with  the  implementation  of 
the  commission-free  purchase  and  sale 
program. 

(k)  All  of  Provident's  policyholder 
obligations  remain  in  force  and  are  not 
affected  by  the  Plan  of  Conversion  or 
Merger. 

(1)  The  terms  of  the  transactions  are  at 
least  as  favorable  to  the  Plans  as  an 
arm's  length  transaction  with  an 
unrelated  party. 

Section  III.  Definitions 

For  purposes  of  this  exemption: 

(a)  The  term  "Provident"  means 
Provident  Mutual  Life  Insurance 
Company  and  any  of  its  affiliates  as 
defined  in  paragraph  (b)  of  this  Section 

m. 

(b)  An  "affiliate"  of  Provident 
includes — 

(1)  Any  person  directly  or  indirectly 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  Provident.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual.);  and 

(2)  Any  officer,  director  or  partner  in 
such  person. 

(c)  The  term  "Allocable  Provident 
Shares"  means  the  number  of  Provident 
Shares  determined  in  accordance  with 
Section  3.1(c)  of  the  Merger  Agreement, 
representing  the  total  number  of 


Provident  Shares  that  will  be  notionally 
allocated  to  Eligible  Members  in 
accordance  with  the  Plan  of  Conversion 
and  the  "Actuarial  Contribution 
Memorandum"  (for  purposes  of 
allocating  among  Eligible  Members  the 
consideration  that  is  actually  to  be 
distributed  to  Eligible  Members  in  the 
form  of  Sponsor  Class  A  Shares,  Cash  or 
Policy  Credits).  The  Actuarial 
Contribution  Memorandum  sets  forth 
the  principles,  assumptions  and 
methodologies  for  the  calculation  of  the 
Actuarial  Contribution  of  Eligible 
Policies,  which  is  the  estimated  past 
contribution  of  such  Eligible  Policy  to 
Provident's  statutory  surplus  and  asset 
valuation  reserve,  plus  the  contribution 
that  such  policy  is  expected  to  make  in 
the  future,  as  calculated  according  to  the 
principles,  assumptions  and 
methodologies  set  forth  in  the  Plan  of 
Conversion  and  its  exhibits. 

(d)  The  term  "Eligible  Member" 
means  the  owner  of  an  "eligible  policy." 
as  provided  by  the  records  of  Provident 
and  by  its  articles  of  incorporation  and 
bylaws,  on  the  adoption  date  of  the  Plan 
of  Conversion.  (An  "Eligible  Policy"  is 
defined  as  a  policy  that  is  in  force  on 
the  adoption  date.)  Provident  and  any  of 
its  subsidiaries  will  not  be  Eligible 
Members  with  respect  to  any  policy  that 
entitles  the  policyholder  to  receive 
consideration,  unless  the  consideration 
is  to  be  utilized  in  whole  or  in  part  for 

a  plan  or  program  funded  by  that  policy 
for  the  benefit  of  participants  or 
employees  who  have  coverage  under 
that  plan  or  program.  Provident  may 
deem  a  person  to  be  an  Eligible  Member 
in  order  to  correct  any  immaterial 
administrative  errors  or  oversights. 

(e)  With  respect  to  the  conversion  of 
Provident  from  a  mutual  life  insurance 
company  to  a  stock  insurance  company 
(the  Conversion),  the  term  "Policy 
Credit"  means  consideration  to  be  paid 
in  the  form  of  an  increase  in  cash  value, 
account  value,  dividend  acciunulations. 
face  amount,  extended  term  period  or 
benefit  payment,  as  appropriate, 
depending  on  the  policy,  or  extension  of 
the  policy's  expiration  date.  With 
respect  to  the  Merger,  the  term  "Policy 
Credit"  means  consideration  to  be  paid 
in  the  form  of  an  adjustment  of  policy 
values  for  certain  policies  under  the 
Plan  of  Conversion. 

(f)  The  "Effective  Date"  means  the 
date  the  actual  Conversion  and  Merger 
will  transpire.  It  is  expected  to  occur  in 
the  latter  part  of  the  third  quarter  in 
2002,  however  the  exact  date  is  not 
known  at  this  time. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
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proposed  exemption  published  on  June 
18,  2002  at  67  FR  41506. 

Written  Comments 

The  Department  received  one  written 
comment  with  respect  to  the  proposed 
exemption.  The  comment,  which  was 
submitted  by  Provident,  is  intended  to 
inform  the  Department  of  certain 
developments  in  connection  with  the 
insurer's  proposed  demutualization.  In 
this  regard.  Provident  has  provided  the 
following  additional  information  in 
order  to  update  the  proposed 
exemption: 

1.  Number  of  Plan  Policyholders. 
Representation  3  of  the  Summary  of 
Facts  and  Representations  (the 
Summary)  states,  in  relevemt  part,  that, 
as  of  December  31,  2000,  Provident  had 
over  1 ,050  outstanding  policies  and 
contracts  held  in  connection  with  Plans. 
Provident  explains  that  the  number  of 
benefit  plan  policyholders  has  been 
determined  to  be  higher  than  the  1 ,050 
originally  estimated,  and  it  indicates 
that  the  present  estimate  is 
approximately  3,500  benefit  plan 
policyholders. 

2.  The  Commissioner's  Review  of  the 
Plan  of  Conversion.  Representation  8  of 
the  Summary  states,  in  part,  that  the 
Plan  of  Conversion,  including  the 
Merger,  must  be  approved  by  the 
Commissioner  who  will  approve  it  if, 
after  holding  a  public  hearing,  he  or  she 
determines  that  the  Plan  of  Conversion 
complies  with  all  provisions  of 
Pennsylvania  law  and  is  fair  and 
equitable  to  the  company  and  the 
policyholders.  Provident  explains  that 
the  Commissioner  approved  the  Plan  of 
Conversion  on  July  31,  2002,  pursuant 
to  the  Conversion  Act,  following  a 
public  hearing  which  was  held  on  May 
23,  2002. 

3.  Consultants  Hired  to  Assist  the 
Commissioner.  Representation  9  of  the 
Siunmary  provides  that  the 
Commissioner  may  hire  additional 
consultants  to  assist  in  making  his 
determination  on  Provident's 
demutualization.  Provident  notes  that 
the  Conunissioner  has  hired  Stevens  & 
Lee  as  legal  advisers  and  The  Blackstone 
Group  as  financial  consultants. 

4.  Limitation  on  Payment  of  Cash  or 
Policy  Credits.  Representation  14  of  the 
Summary  states  that  "[ujnder  the 
ciurent  terms  of  the  Merger  Agreement. 
the  amount  of  Cash  or  Policy  Credits 
that  may  be  paid  or  funded  with  Cash 
supplied  by  the  Sponsor  is  limited  so 
that  no  more  than  20  percent  of  the  total 
number  of  Eligible  Members  receiving 
consideration  provided  or  funded  by  the 
Sponsor  (including  Eligible  Members 
receiving  Sponsor  Class  A  Shares)  will 
receive  Cash  of  Policy  Credits." 


Representation  14  also  states  that  "the 
parties  to  the  Merger  have  agreed  to 
waive  this  limitation  if  the  Internal 
Revenue  Service  (the  Service)  issues 
certain  tax  rulings."  Provident  explains 
that  the  Service  has  issued  such 
favorable  rulings. 

In  response  to  Provident's  comment 
letter,  the  Department  notes  the 
foregoing  clarifications  and  updates  to 
the  proposed  exemption.  For  further 
information  regarding  the  comment  and 
other  matters  discussed  herein, 
interested  persons  are  encouraged  to 
obtain  copies  of  the  exemption 
application  file  (Exemption  Application 
No.  D-11050)  the  Department  is 
maintaining  in  this  case.  The  complete 
application  file,  as  well  as  all 
supplemental  submissions  received  by 
the  Department,  are  made  available  for 
public  inspection  in  the  Public 
Disclosure  Room  of  the  Pension  and 
Welfare  Benefits  Administration,  Room 
N-1513,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW,  Washington, 
DC  20210. 

Accordingly,  after  giving  full 
consideration  to  the  entire  record, 
including  the  written  comment,  the 
Department  has  decided  to  grant  the 
exemption  subject  to  the  modifications 
described  above. 

FOR  FURTHER  INFORMATtON  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 

Chiquita  Processed  Foods  401(k) 
Retirement  Savings  Plan  (the  401  (k) 
Plan)  and  the  Chiquita  Savings  and 
Investment  Plan  (the  Savings  Plan; 
collectively  the  Plans)  Located  in  New 
Richmond,  WI  and  Cincinnati,  OH, 
Respectively 

(Prohibited  Transaction  Exemption  2002-43; 
Exemption  Application  Nos.  D-11063  and  D- 
11064] 

Exemption 

The  restrictions  of  sections  406(a), 
406(b)  and  407(a)  of  the  Act  and  the 
sanctions  resulting  from  the  application 
of  section  4975  of  the  Code,^  by  reason 
of  section  4975(c)(1)(A)  through  (E)  of 
the  Code,  shall  not  apply,  effective 
March  19.  2002,  to  (1)  the  acquisition 
and  holding  by  the  Plans  of  certain  new 
warrants  (the  Warrants)  to  purchase  new 
common  stock  (the  New  Common 
Stock)  issued  by  Chiquita  Brands 
International,  Inc.  (the  Employer),  a 
party  in  interest  with  respect  to  the 
Plans;  and  (2)  the  subsequent  exercise  of 


-■  For  purposes  of  this  exemption,  references  to 
provisions  of  Title  1  of  the  Act,  unless  otherwise 
specified,  refer  also  to  corresponding  provisions  of 
the  Code. 


the  Warrants,  as  directed  by  participants 
in  the  Plans. 

This  exemption  is  subject  to  the 
following  conditions: 

(a)  The  Plans  had  little,  if  any,  ability 
to  affect  the  negotiation  or  confirmation 
of  either  the  Plan  of  Reorganization  of 
Chiquita  filed  by  the  Employer  on 
November  28,  2001  imder  Chapter  11  of 
Title  11  of  the  United  States  Code  (the 
Bankruptcy  Code),  the  First  Amended 
Plan  of  Reorganization  of  Chiquita, 
subsequently  filed  imder  the 
Bankruptcy  Code  by  the  Employer  on 
January  18,  2002,  or  the  Second 
Amended  Plan  of  Reorganization  of 
Chiquita  (the  Second  Amended  POR), 
subsequenUy  filed  under  the 
Bankruptcy  Code  by  the  Employer  on 
March  7,  2002. 

(b)  The  acquisition  and  holding  of  the 
Warrants  did  not  occur  until  the  Second 
Amended  POR  had  been  confirmed. 

(c)  The  Plans  acquired  the  Warrants 
automatically  in  cormection  with  the 
Employer's  bankruptcy  proceedings  and 
without  any  unilateral  action  on  their 
part. 

(d)  All  shareholders,  including  the 
Plans,  were  treated  in  a  like  maimer 
with  respect  to  the  issuance  of  the 
Warrants. 

(e)  The  Warrants  represented  less  than 
25  percent  of  the  assets  of  either  Plan. 

(f)  Any  decision  to  exercise  the 
Warrants  acquired  by  the  Plans  in 
coimection  with  the  Employer's 
bankruptcy  will  be  made  by  the 
participants  in  accordance  with  the 
terms  of  a  warrant  agreement,  as  well  as 
in  accordance  with  the  Plan  provisions 
for  individually-directed  investment  of 
participant  accoimts. 

(g)  The  Plans  did  not  pay  any  fees  or 
commissions  in  connection  with  the 
receipt  of  the  Warrants,  nor  will  the 
Plans  pay  any  fees  or  commissions  in 
coimection  with  the  holding  or  exercise 
of  the  Warrants. 

(h)  The  trustees  of  the  Plans  will  not 
allow  participants  to  exercise  the 
Warrants  held  by  their  individual 
accoimts  in  the  Plans  unless  the  fair 
market  value  of  the  New  Common  Stock 
exceeds  the  exercise  price  of  the 
Warrants. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  19,  2002. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  June 
18,  2002  at  67  FR  41513. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Anna  M.N.  Mpras  of  the  Department, 
telephone  (202)  693-8565.  (This  is  not 
a  toll-free  number.) 


Goldman  Sachs  &  Co.  (Located  in  New 
York,  NY)  and  its  Affiliates 

(Prohibited  Transaction  Exemption  2002—44; 
Application  No.  0-11084] 

Exemption 

Section  I — Transactions 

The  restrictions  of  section 
406(a)(1)(A)  tiu-ough  (D)  of  the  Act  and 
the  sanctions  resulting  from  the 
application  of  section  4975  of  the  Code, 
by  reason  of  section  4975(c)(1)(A) 
through  (D)  of  the  Code, '  shall  not  apply 
as  of  March  22,  2002,  to: 

(a)  The  lending  of  securities,  under 
certain  exclusive  borrowing 
arrangements,  to: 

(1)  Goldman,  Sachs  &  Co.  (Goldman 
and  any  affiliate  of  Goldman  that,  now 
or  in  the  future,  is  a  U.S.  registered 
broker-dealer,  a  government  securities 
broker  or  dealer  or  U.S.  bank  (together 
with  Goldman,  the  "U.S.  Broker- 
Dealers"); 

(2)  Goldman  Sachs  Canada  Inc., 
which  is  subject  to  regulation  in  Canada 
by  the  Ontario  Securities  Commission 
and  the  Investment  Dealers  Association: 

(3)  Goldman  Sachs  International  and 
Goldman  Sachs  Equity  Securities  (U.K.), 
which  are  subject  to  regidation  in  the 
United  Kingdom  by  the  Financial 
Services  Authority  (die  UK  FSA) 
(formerly,  the  Securities  and  Futures 
Authority  (die  UK  SFA)); 

(4)  Goldman,  Sachs  &  Co.  oHG,  which 
is  subject  to  regulation  in  Germany  by 
the  Deutsche  Bundesbank  and  the 
Federal  Banking  Supervisory  Authority, 
e.g.,  der  Bundesaufsichtsamt  fuiir  das 
Kreditwesen  (die  BAK): 

(5)  Goldman  Sachs  (Japan)  Ltd., 
which  is  subject  to  regulation  in  Japan 
by  the  Financial  Services  Agency  and 
the  Tokyo  Stock  Exchange; 

(6)  Goldman  Sachs  Australia  Pty 
Limited,  which  is  subject  to  regulation 
in  Australia  by  the  Australian  Securities 
&  Investments  Commission  (the  ASIC); 

(7)  Goldman,  Sachs  &  Co.  Bank, 
which  is  subject  to  regulation  in 
Switzerland  by  the  Swiss  Federal 
Banking  Commission;  and 

(8)  Any  broker-dealer  or  bank  that, 
now  or  in  the  future,  is  an  affiliate  of 
Goldman  which  is  subject  to  regulation 
by  the  Ontario  Securities  Commission 
and  the  Investment  Dealers  Association 
in  Canada,  the  UK  FSA  in  the  United 
Kingdom,  the  Deutsche  Bundesbank 
and/or  the  BAK  in  Germany,  the 
Financial  Services  Agency  and  the 
Tokyo  Stock  Exchange  in  Japan,  the 
ASIC  in  Australia  or  the  Swiss  Federal 


^  For  purposes  of  this  exemption,  references  to 
specific  provisions  of  Title  1  of  the  Act.  unless 
otherwise  specified,  refer  to  the  corresponding 
provisions  of  the  Code. 


Banking  Commission  in  Switzerland 
(each  such  affiliated  foreign  broker- 
dealer  or  bank  referred  to  as  a  "Foreign 
Borrower,"  and,  together  with  the  U.S. 
Broker-Dealers,  collectively  referred  to 
as  the  "Borrowers"),  by  employee 
benefit  plans,  including  co'nmingled 
investment  funds  holding  assets  of  such 
plans  (Plans)  with  respect  to  which 
Goldman  or  any  of  its  affiliates  is  a  party 
in  interest;  and 

(b)  The  receipt  of  compensation  by 
Goldman  or  any  of  its  affiliates  in 
connection  with  securities  lending 
transactions,  provided  that  the 
following  conditions  set  forth  in  Section 
II,  below,  are  satisfied. 

)        Section  II — Conditions 

(a)  For  each  Plan,  neither  the 
Borrower  nor  any  affiliate  has  or 
exercises  discretionary'  authority  or 
control  over  the  Plan's  investment  in  the 
securities  available  for  loan,  nor  do  they 
render  investment  advice  (within  the 
meaning  of  29  CFR  2510.3-21(c))  with 
respect  to  those  assets. 

(b)  The  party  in  interest  dealing  with 
the  Plan  is  a  party  in  interest  with 
respect  to  the  Plan  (including  a 
fiduciary)  solely  by  reason  of  providing 
services  to  the  Plan,  or  solely  by  reason 
of  a  relationship  to  a  service  provider 
described  in  section  3(14){F),  (G),  (H)  or 
(I)  of  the  Act. 

(c)  The  Borrower  directly  negotiates 
an  exclusive  borrowing  agreement  (the 
Borrowing  Agreement)  with  a  Plan 
fiduciary  which  is  independent  of  the 
Borrower  and  its  affiliates. 

(d)  The  terms  of  each  loan  of 
securities  by  a  Plan  to  a  Borrower  are  at 
least  as  favorable  to  such  Plan  as  those 
of  a  comparable  arms-length  transaction 
between  unrelated  parties,  taking  into 
accoimt  the  exclusive  arrangement. 

(e)  In  exchange  for  granting  the 
Borrower  the  exclusive  right  to  borrow 
certain  securities,  the  Plan  receives  from 
the  Borrower  either  (i)  a  flat  fee  (which 
may  be  equal  to  a  percentage  of  the 
value  of  the  total  securities  subject  to 
the  Borrowing  Agreement  from  time  to 
time),  (ii)  a  periodic  payment  that  is 
equal  to  a  percentage  of  the  value  of  the 
total  balance  of  outstanding  borrowed 
securities,  or  (iii)  any  combination  of  (i) 
and  (ii)  (collectively,  the  Exclusive  Fee). 
If  the  Borrower  pledges  cash  collateral, 
any  earnings  generated  by  such  cash 
collateral  shall  be  returned  to  the 
Borrower;  provided  that  the  Borrower 
may,  but  shall  not  be  obligated  to,  agree 
with  the  independent  fiduciary  of  the 
Plan  that  a  percentage  of  the  earnings  on 
the  collateral  may  be  retained  by  the 
Plan  and/or  the  Plan  may  agree  to  pay 
the  Borrower  a  rebate  fee  and  retain  any 
earnings  on  the  collateral  (the  Shared 


Earnings  Compensation).  If  the 
Borrower  pledges  non-cash  collateral, 
any  earnings  on  the  non-cash  collateral 
shall  be  returned  to  the  Borrower: 
provided  that  the  Borrower  may.  but 
shall  not  be  obligated  to.  agree  to  pay 
the  Plan  a  lending  fee  (the  "Lendinjj 
Fee")(the  Lending  Fee  and  the  Shared 
Earnings  Compensation  are  referred  to 
herein  as  the  "Transaction  Lending 
Fee").  The  Transaction  Lending  Fee.  if 
any.  shall  be  either  in  addition  to  the 
Exclusive  Fee  or  an  offset  against  such 
Exclusive  Fee.  The  Exclusive  Fee  and 
the  Transaction  Lending  Fee  may  be 
determined  in  advance  or  pursuant  to 
an  objective  formula,  and  may  be 
different  for  different  securities  or 
different  groups  of  securities  subject  to 
the  Borrowing  Agreement.  Any  change 
in  the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  that  the  Borrower  pays  to 
the  Plan  with  respect  to  any  securities 
loan  requires  the  prior  written  consent 
of  the  independent  fiduciary  of  the  Plan, 
except  that  consent  is  presumed  where 
the  Exclusive  Fee  or  the  Transaction 
Lending  Fee  changes  pursuant  to  an 
objective  formula.  Where  the  Exclusive 
Fee  or  the  Transaction  Lending  Fee 
changes  pursuant  to  an  objective 
formula,  the  independent  fiduciarx'  of 
the  Plan  must  be  notified  at  least  24 
hours  in  advance  of  such  change  and 
such  independent  Plan  fiduciary'  must 
not  object  in  WTiting  to  such  change, 
prior  to  the  effective  time  of  such 
change. 

(f)  The  Borrower  may.  but  shall  not  be 
required  to,  agree  to  maintain  a 
minimum  balance  of  borrowed 
securities  subject  to  the  Borrowing 
Agreement.  Such  minimum  balance 
may  be  a  fixed  U.S.  dollar  amount,  a  flat 
percentage  of  portfolio  value  or  other 
percentage  determined  pursuant  to  an 
objective  formula. 

(g)  By  the  close  of  business  on  or 
before  the  day  on  which  the  loaned 
securities  are  delivered  to  the  Borrower, 
the  Plan  receives  from  the  Borrower  (by 
physical  delivery,  book  entry  in  a 
securities  depository  located  in  the 
United  States,  wire  transfer,  or  similar 
means)  collateral  consisting  of  U.S. 
currency,  securities  issued  or 
guaranteed  by  the  U.S.  Government  or 
its  agencies  or  instrumentalities, 
irrevocable  bank  letters  of  credit  issued 
by  a  U.S.  bank  other  than  Goldman  or 
an  affiliate  of  Goldman,  or  any 
combination  thereof,  or  other  collateral 
permitted  under  Prohibited  Transaction 
Exemption  81-6  (46  FR  7527,  Jan.  23 
1981,  as  amended  at  52  FR  18754.  May 
19,  1987)  (PTE  81-6)  (as  amended  or  " 
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superseded)'*  having,  as  of  the  close  of 
business  on  the  preceding  business  day, 
a  market  value  or,  in  the  case  of  letters 
of  credit  a  stated  amount,  equal  to  not 
less  than  102  percent  of  the  then  market 
value  of  the  securities  lent.  Such 
collateral  will  be  deposited  and 
maintained  in  an  accoimt  which  is 
separate  from  the  Borrower's  accounts 
and  will  be  maintained  with  an 
institution  other  than  the  Borrower.  For 
this  purpose,  the  collateral  may  be  held 
on  behalf  of  the  Plan  by  an  affiliate  of 
the  Borrower  that  is  the  trustee  or  a 
custodian  of  the  Plan.  If  maintained  by 
an  affiliate  of  the  Borrower,  the 
collateral  will  be  segregated  from  the 
assets  of  such  affiliate. 

(h)  If  the  market  value  of  the  collateral 
at  any  time  falls  below  100  percent  (or 
such  higher  percentage  as  the  Borrower 
and  the  independent  fiduciary  of  the 
Plan  may  agree  upon)  of  the  market 
value  of  the  loaned  securities,  the 
Borrower  delivers  additional  collateral 
on  the  following  day  to  bring  the  level 
of  the  collateral  back  to  at  least  102 
percent.  The  level  of  the  collateral  is 
monitored  daily  by  the  Plan  or  its 
designee,  which  may  be  Goldman  or  any 
of  its  affiliates  which  provides  custodial 
or  directed  trustee  services  in  respect  of 
the  securities  covered  by  the  Borrowing 
Agreement  for  the  Plan.  The  applicable 
Borrowing  Agreement  shall  give  the 
Plan  a  continuing  security  interest  in, 
title  to,  or  the  rights  of  a  secured 
creditor  with  respect  to  the  collateral 
and  a  lien  on  the  collateral. 

(i)  Before  entering  into  a  Borrowing 
Agreement,  the  Borrower  furnishes  to 
the  Plan  the  most  recent  publicly 
available  audited  and  unaudited 
statements  of  its  financial  condition,  as 
well  as  any  publicly  available 
information  which  it  believes  is 
necessary  for  the  independent  fiduciary 
to  determine  whether  the  Plan  should 
enter  into  or  renew  the  Borrowing 
Agreement. 

(j)  The  Borrowing  Agreement  contains 
a  representation  by  the  Borrower  that,  as 
of  each  time  it  borrows  securities,  there 
has  been  no  material  adverse  change  in 
its  financial  condition  since  the  date  of 
the  most  recently  furnished  statements 
of  financial  condition. 

(k)  The  Plan  receives  the  equivalent  of 
all  distributions  made  during  the  loan 


■•  PTE  81-6  provides  an  exemption  under  certain 
conditions  from  section  406(a)(1)(A)  through  (D)  (.f 
the  Act  and  the  corresponding  provisions  of  section 
4975(c)  of  the  Code  for  the  lending  of  securities  that 
are  assets  of  an  employee  benefit  plan  to  a  U.S. 
broker-dealer  registered  under  the  Securities 
Exchange  Act  of  1934  (the  1934  Act)  (or  exempted 
from  registration  under  the  1934  Act  as  a  dealer  in 
exempt  Government  securities,  as  defined  therein) 
or  to  a  U.S.  bank,  that  is  a  party  in  interest  with 
respect  to  such  plan. 


period,  including,  but  not  limited  to, 
any  cash  dividends,  interest  payments, 
shares  of  stock  as  a  result  of  stock  splits, 
and  rights  to  purchase  additional 
securities,  that  the  Plan  would  have 
received  (net  of  tax  withholdings)  ^  had 
it  remained  the  record  owner  of  the 
securities. 

(1)  The  Borrowing  Agreement  SadJor 
any  securities  loan  outstanding  may  be 
terminated  by  either  party  at  any  time 
without  penalty  (except  for,  if  the  Plan 
has  terminated  its  Borrowing 
Agreement,  the  return  to  the  Borrower 
of  a  pro-rata  portion  of  the  Exclusive 
Fee  paid  by  the  Borrower  to  the  Plan) 
whereupon  the  Borrower  delivers 
securities  identical  to  the  borrowed 
securities  (or  the  equivalent  thereof  in 
the  event  of  reorganization, 
recapitalization,  or  merger  of  the  issuer 
of  the  borrowed  securities)  to  the  Plan 
within  the  lesser  of  five  business  days 
of  written  notice  of  termination  or  the 
customary  settlement  period  for  such 
securities. 

(m)  In  the  event  that  the  Borrower 
fails  to  return  securities  in  accordance 
with  the  Borrowing  Agreement  and 
paragraph  (1)  above,  the  Plan's  remedy 
will  be  the  right  under  the  Borrowing 
Agreement  to  purchase  securities 
identical  to  the  borrowed  securities  and 
apply  the  collateral  to  payment  of  the 
purchase  price.  If  the  collateral  is 
insufficient  to  satisfy  the  Borrower's 
obligation  to  return  the  Plan's  securities, 
the  Borrower  will  indemnify  the  Plan  in 
the  U.S.  against  any  losses  resulting 
from  its  use  of  the  borrowed  securities 
equal  to  the  difference  between  the 
replacement  cost  of  securities  and  the 
market  value  of  the  collateral  on  the 
date  the  loan  is  declared  in  default 
together  with  expenses  incurred  by  the 
Plan  plus  applicable  interest  at  a 
reasonable  rate  including  reasonable 
attorneys  fees  incurred  by  the  Plan  for 
legal  action  arising  out  of  default  on  the 
loans,  or  failure  by  the  Borrower  to 
properly  indemnify  the  Plan. 

(n)  Except  as  otherwise  provided 
herein,  all  procedures  regarding  the 
securities  lending  activities,  at  a 
minimum,  conform  to  the  applicable 
provisions  of  PTE  81-6  (as  amended  or 
superseded),  as  well  as  to  applicable 
securities  laws  of  the  United  States, 
Canada,  the  United  Kingdom,  Germany, 
Japan.  Australia,  or  Switzerland,  as 
appropriate. 


'  The  Department  notes  the  Applicants' 
repre.sentation  that  dividends  and  other 
distributions  on  foreign  securities  payable  to  a 
lending  Plan  are  subject  to  foreign  tax  withholdings 
and  that  the  Borrower  will  always  put  the  Plan  back 
in  at  least  as  good  a  position  as  it  would  have  been 
had  it  not  loaned  securities. 


(0)  Only  Plans  with  total  assets  having 
an  aggregate  market  value  of  at  least  $50 
million  are  permitted  to  lend  securities 
to  the  Borrower;  provided,  however, 
that— 

(1)  In  the  case  of  two  or  more  Plans 
which  are  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Related  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  single  master  trust  or  any  other  entity 
the  assets  of  which  are  "plan  assets" 
under  29  CFR  2510.3-101  (the  Plan 
Asset  Regulation),  which  entity  is 
engaged  in  securities  lending 
arrangements  with  the  Borrower,  the 
foregoing  $50  million  requirement  shall 
be  deemed  satisfied  if  such  trust  or 
other  entity  has  aggregate  assets  which 
are  in  excess  of  $50  million;  provided 
that  if  the  fiduciary  responsible  for 
making  the  investment  decision  on 
behalf  of  such  master  trust  or  other 
entity  is  not  the  employer  or  an  affiliate 
of  the  employer,  such  fiduciary  has  total 
assets  under  its  management  and 
control,  exclusive  of  tihe  $50  million 
threshold  amount  attributable  to  plan 
investment  in  the  commingled  entity, 
which  are  in  excess  of  $100  million. 

(2)  In  the  case  of  two  or  more  Plans 
which  are  not  maintained  by  the  same 
employer,  controlled  group  of 
corporations  or  employee  organization 
(the  Unrelated  Plans),  whose  assets  are 
commingled  for  investment  purposes  in 
a  group  trust  or  any  other  form  of  entity 
the  assets  of  which  are  "plan  assets" 
under  the  Plan  Asset  Regulation,  which 
entity  is  engaged  in  securities  lending 
arrangements  with  the  Borrower,  the 
foregoing  $50  million  requirement  is 
satisfied  if  such  trust  or  other  entity  has 
aggregate  assets  which  are  in  excess  of 
$50  million  (excluding  the  assets  of  any 
Plan  with  respect  to  which  the  fiduciary 
responsible  for  making  the  investment 
decision  on  behalf  of  such  group  trust 
or  other  entity  or  any  member  of  the 
controlled  group  of  corporations 
including  such  fiduciary  is  the 
employer  maintaining  such  Plan  or  an 
employee  organization  whose  members 
are  covered  by  such  Plan).  However,  the 
fiduciary  responsible  for  making  the 
investment  decision  on  behalf  of  such 
group  trust  or  other  entity — 

(i)  Has  full  investment  responsibility 
with  respect  to  plan  assets  invested 
therein;  and 

(ii)  Has  total  assets  under  its 
management  and  control,  exclusive  of 
the  $50  million  threshold  amount 
attributable  to  plan  investment  in  the 
commingled  entity,  which  are  in  excess 
of  $100  million.  (In  addition,  none  of 
the  entities  described  above  are  formed 
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for  the  sole  purpose  of  making  loans  of 
securities.) 

(p)  Prior  to  any  Plan's  approval  of  the 
lending  of  its  securities  to  the  Borrower, 
a  copy  of  this  exemption  (and  the  notice 
of  pendency)  is  provided  to  the  Plan, 
and  the  Borrower  informs  the 
independent  fiduciary  that  the  Borrower 
is  not  acting  as  a  fiduciary  of  the  Plan 
in  connection  With  its  borrowing 
securities  from  the  Plan.^ 

(q)  The  independent  fiduciary  of  the 
Plan  receives  monthly  reports  with 
respect  to  the  securities  lending 
transactions,  including  but  not  limited 
to  the  information  set  forth  in  the 
following  sentence,  so  that  an 
independent  Plan  fiduciary  may 
monitor  such  transactions  with  the 
Borrower.  The  monthly  report  will  list 
for  a  specified  period  all  outstanding  or 
closed  securities  lending  transactions. 
The  report  will  identify  for  each  open 
loan  position,  the  securities  involved, 
the  value  of  the  security  for 
collateralization  purposes,  the  current 
value  of  the  collateral,  the  rebate  tir 
premium  (if  applicable)  at  which  the 
security  is  loaned,  and  the  number  of 
days  the  security  has  been  on  loan.  At 
the  request  of  the  Plan,  such  a  repdft 
will  be  provided  on  a  daily  or  weekly 
basis,  rather  than  a  monthly  basis.  Also, 
upon  request  of  the  Plan,  the  Borrower 
will  provide  the  Plan  with  daily 
confirmations  of  securities  lending 
transactions. 

(r)  In  addition  to  the  above 
conditions,  all  loans  involving  a  Foreign 
Borrower  must  satisfy  the  following 
supplemental  requirements: 

(1  j  Such  Foreign  Borrower  is  a 
registered  broker-dealer  subject  to 
regulation  in  Canada  by  the  Ontario 
Securities  Commission  and  the 
Investment  Dealers  Association,  in  the 
United  Kingdom  by  the  UK  FSA,  in 
Germany  by  the  Deutsche  Bimdesbank 
and  the  BAK,  in  Japan  by  the  Financial 
Services  Agency  and  the  Tokyo  Stock 
Exchange,  in  Australia  by  the  ASIC,  or 
in  Switzerland  by  the  Swiss  Federal 
Banking  Commission; 

(2)  Such  Foreign  Borrower  is  in 
compliance  with  all  applicable 
provisions  of  Rule  15a-6  (17  CFR 
240.15a-6)  under  the  Securities 


"The  Department  notes  the  Applicants' 
representation  that,  under  the  exclusive  borrowing 
arrangements,  neither  the  Borrower  nor  any  of  its 
affiliates  will  perform  the  essential  fiinctions  of  a 
securities  lending  agent,  e.g.,  the  Applicants  will 
not  be  the  fiduciary  who  negotiates  the  terms  of  the 
Borrowing  Agreement  on  behalf  of  the  Plan,  the 
fiduciary  who  identifies  the  appropriate  borrowers 
of  the  securities  or  the  fiduciary  who  decides  to 
lend  securities  pursuant  to  an  exclusive 
arrangement.  However,  the  Applicants  or  their 
affiliates  may  monitor  the  level  of  collateral  and  the 
value  of  the  loaned  securities. 


Exchange  Act  of  1934  (the  1934  Act) 
which  provides  foreign  broker-dealers  a 
limited  exception  from  United  States 
registration  requirements; 

(3)  All  collateral  is  maintained  in 
United  States  dollars  or  in  U.S.  dollar- 
denominated  securities  or  letters  of 
credit  or  such  other  collateral  as  may  be 
permitted  under  PTE  81-6  (as  amended 
or  superseded); 

(4)  All  collateral  is  held  in  the  United 
States  and  the  situs  of  the  Borrowing 
Agreement  is  maintained  in  the  United 
States  under  an  arrangement  that 
complies  with  the  indicia  of  ownership 
requirements  imder  section  404(b)  of  the 
Act  and  the  regulations  promulgated 
under  29  CFR  2550.404(b)-l;  and 

(5)  Prior  to  entering  into  a  transaction 
involving  a  Foreign  Borrower,  the 
Foreign  Borrower  must: 

(i)  Agree  to  submit  to  the  jurisdiction 
of  the  United  States; 

(ii)  Agree  to  appoint  an  agent  for 
service  of  process  in  the  United  States, 
which  may  be  an  affiliate  (the  Process 
Agent); 

(iii)  Consent  to  the  service  of  process 
on  the  Process  Agent;  and 

(iv)  Agree  that  enforcement  by  a  Plan 
of  the  indemnity  provided  by  the 
Foreign  Borrower  will  occur  in  the 
United  States  courts. 

(s)  Goldman  or  the  Borrower 
maintains,  or  causes  to  be  maintained, 
within  the  United  States  for  a  period  of 
six  years  from  the  date  of  such 
transaction,  in  a  manner  that  is 
convenient  and  accessible  for  audit  and 
examination,  such  records  as  are 
necessary  to  enable  the  persons 
described  in  paragraph  (t)(l)  to 
determine  whether  the  conditions  of  the 
exemption  have  been  met,  except  that — 

(1)  A  prohibited  transaction  will  not 
be  considered  to  have  occurred  if,  due 
to  circumstances  beyond  the  control  of 
Goldman  and/or  its  affiliates,  the 
records  are  lost  or  destroyed  prior  to  the 
end  of  the  six  year  period;  and 

(2)  No  party  in  interest  other  than  the 
Borrower  shall  be  subject  to  the  civil 
penalty  that  may  be  assessed  under 
section  502(i)  of  the  Act,  or  to  the  taxes 
imposed  by  section  4975(a)  and  fb)  of 
the  Code,  if  the  records  are  not 
maintained,  or  are  not  available  for 
examination  as  required  below  by 
paragraph  (t)(l). 

(t)(l)  Except  as  provided  in 
subparagraph  (t)(2)  of  this  paragraph 
and  notwithstanding  any  provisions  of 
subsections  (a)(2)  and  (b)  of  section  504 
of  the  Act,  the  records  referred  to  in 
paragraph  (s)  are  unconditionally 
available  at  their  customary  location  for 
examination  during  normal  business 
hours  by  — 


(i)  Any  duly  authorized  employee  or 
representative  of  the  Department,  the 
Internal  Revenue  Service  or  the 
Securities  and  Exchange  Commission 
(SEC); 

(ii)  Any  fiduciary  of  a  participating 
Plan  or  any  duly  authorized 
representative  of  such  fiduciary; 

(iii)  Any  contributing  employer  to  any 
participating  Plan  or  any  duly 
authorized  employee  representative  of 
such  employer;  and 

(iv)  Any  participant  or  benefician'  of 
any  participating  Plan,  or  any  duly 
authorized  representative  of  such 
participant  or  beneficiary. 

(2)  None  of  the  persons  described 
above  in  subparagraphs  (t)(l){ii)- 
(t)(l)(iv)  are  authorized  to  examine  the 
trade  secrets  of  Goldman  or  its  affiliates 
or  commercial  or  financial  information 
which  is  privileged  or  confidential. 

Section  III — Definitions 

(a)  An  "affiliate"  of  a  person  means: 

(i)  any  person  directly  or  indirectly, 
through  one  or  more  intermediaries, 
controlling,  controlled  by,  or  under 
common  control  with  the  person.  (For 
purposes  of  this  paragraph,  the  term 
"control"  means  the  power  to  exercise 
a  controlling  influence  over  the 
management  or  policies  of  a  person 
other  than  an  individual); 

(ii)  any  officer,  director,  employee  or 
relative  (as  defined  in  section  3(15}  of 
the  Act)  of  any  such  other  person  or  any 
partner  in  any  such  person;  and 

(iii)  any  corporation  or  partnership  of 
which  such  person  is  an  officer,  director 
or  employee,  or  in  which  such  person 
is  a  partner. 

(bj  The  term  "Foreign  Borrower"  or 
"Foreign  Borrowers"  means  Goldman 
Sachs  Canada  Inc.  or  any  broker-dealer 
or  bank,  now  or  in  the  future,  that  is  an 
affiliate  of  Goldman  subject  to 
regulation  in  Canada  by  the  Ontario 
Securities  Commission  and  the 
Investment  Dealers  Association, 
Goldman  Sachs  International  and 
Goldman  Sachs  Equity  Securities  (U.K.) 
or  any  broker-dealer  or  bank,  now  or  in 
the  future,  that  is  an  affiliate  of 
Goldman  subject  to  regulation  in  the 
United  Kingdom  by  the  UK  FSA, 
Goldman,  Sachs  &  Co.  oHG  or  any 
broker-dealer  or  bank,  now  or  in  the 
future,  that  is  an  affiliate  of  GoldmJin 
subject  to  regulation  in  Germany  by  the 
Deutsche  Bundesbank  and  the  BAK, 
Goldman  Sachs  (Japan)  Ltd.  or  any 
broker-dealer  or  bank,  now  or  in  the 
future,  that  is  an  affiliate  of  Goldman 
subject  to  regulation  in  Japan  by  the 
Financial  Services  Agency  and  the 
Tokyo  Stock  Exchange,  Goldman  Sachs 
Australia  Pty  Limited  or  any  broker- 
dealer  or  bank,  now  or  in  the  future,  that 
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is  an  affiliate  of  Goldman  subject  to 
regulation  in  Australia  by  the  ASIC, 
Goldman,  Sachs  &  Co.  Bank  or  any 
broker-dealer  or  bank,  now  or  in  the 
future,  that  is  an  affiliate  of  Goldman 
subject  to  regulation  in  Switzerland  by 
the  Swiss  Federal  Banking  Commission. 

(c)  The  term  "Borrower"  includes 
Goldman,  the  U.S.  Broker-Dealers,  and 
the  Foreign  Borrowers. 

For  a  more  complete  statement  of  the 
facts  and  representations  supporting  the 
Department's  decision  to  grant  this 
exemption,  refer  to  the  notice  of 
proposed  exemption  published  on  July 
3.  2002  at  67  FR  44633. 

EFFECTIVE  DATE:  This  exemption  is 
effective  as  of  March  22.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  E.  Lloyd,  U.S.  Department  of 
Labor,  telephone  (202)  693-8540.  (This 
is  not  a  toll-firee  number.) 

General  Information 

The  attention  of  interested  persons  is 
directed  to  the  following: 

(1)  The  fact  that  a  transaction  is  the 
subject  of  an  exemption  under  section 
408(a)  of  the  Act  and/or  section 
4975(c)(2')  of  the  Code  does  not  relieve 
a  fiduciary  or  other  party  in  interest  or 
disquaUfied  person  from  certain  other 
provisions  to  which  the  exemption  does 
not  apply  and  the  general  fiduciary 
responsibility  provisions  of  section  404 
of  the  Act,  which  among  other  things 
require  a  fiduciary  to  discharge  his 
duties  respecting  the  plan  solely  in  the 
interest  of  the  participants  and 
beneficiaries  of  the  plan  and  in  a 
prudent  fashion  in  accordance  with 
section  404(a)(1)(B)  of  the  Act;  nor  does 
it  affect  the  requirement  of  section 
401(a)  of  the  Code  that  the  plan  must 
operate  for  the  exclusive  benefit  of  the 
employees  of  the  employer  maintaining 
the  plan  and  their  beneficiaries; 

(2)  This  exemption  is  supplemental  to 
and  not  in  derogation  of,  any  other 
provisions  of  the  Act  and/or  the  Code, 
including  statutory  or  administrative 
exemptions  and  transactional  rules. 
Furthermore,  the  fact  that  a  transaction 
is  subject  to  an  administrative  or 
statutory  exemption  is  not  dispositive  of 
whether  the  transaction  is  in  fact  a 
prohibited  transaction;  and 

(3)  The  availability  of  this  exemption 
is  subject  to  the  express  condition  that 
the  material  facts  and  representations 
contained  in  the  application  accurately 
describes  all  material  terms  of  the 
transaction  which  is  the  subject  of  the 
exemption. 


Signed  at  Washington,  DC,  this  29th  day  of 
August,  2002. 
Ivan  Strasfeld, 

Director  of  Exemption  Determinations, 
Pension  and  Welfare  Benefits  Administration, 
U.S.  Department  of  Labor. 
(FR  Doc.  02-22540  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  4510-2)M> 


MERIT  SYSTEMS  PROTECTION 
BOARD 

Agency  Information  Collection 
Activities;  Proposed  Collection 

AGENCY:  Merit  Systems  Protection 

Board. 

ACTION:  Notice. 

SUMMARY:  The  Merit  Systems  Protection 
Board  (MSPB)  intends  to  request 
approval  of  a  revised  information 
collection  from  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3506  and  3507).  The 
currently  approved  information 
collection  is  the  MSPB  Appeal  Form, 
Optional  Form  283  (0MB  Control 
Number  3124-0009).  That  form  has 
been  revised  to  produce  the  MSPB 
Appeal  Forms  Package,  MSPB  Form 
185.  At  this  time,  the  MSPB  is 
requesting  public  comments  on  the 
MSPB  Appeal  Forms  Package,  which  is 
available  for  review  on  the  MSPB  Web 
site  at  http://www.mspb.gov  on  the 
"What's  New"  page. 
DATES:  Comments  must  be  received  on 
or  before  November  4,  2002. 
ADDRESSES:  Submit  comments  to  the 
Office  of  the  Clerk  of  the  Board,  Merit 
Systems  Protection  Board,  1615  M  St., 
NW.,  Washington,  DC  20419.  Because  of 
possible  mail  delays,  respondents  are 
encouraged  to  submit  comments  by  e- 
mail  to  mspb@mspb.gov  or  by  facsimile 
transmittal  to  (202)  653-7130. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  the  Clerk  of  the  Board,  1615  M 
Street,  NW.,  Washington,  DC  20419; 
telephone  (202)  653-7200;  facsimile 
(202)  653-7130;  e-mail  to 
mspb@mspb.gov.  Persons  without 
Internet  access  may  request  a  paper 
copy  of  the  MSPB  Appeals  Forms 
Package  from  the  Office  of  the  Clerk. 
SUPPLEMENTARY  INFORMATION:  The 
current  version  of  the  MSPB  Appeal 
Form  was  approved  by  OMB,  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act,  in  October 
1994.  Since  that  time,  the  MSPB  has 
obtained  extensions  of  OMB  approval 
several  times;  the  current  approval 
expires  on  December  31,  2003.  (Minor 
revisions  updating  the  Instructions  for 


the  Appeal  Form  to  reflect  changes  in 
the  Board's  regulations  were  made  when 
the  form  was  reprinted  in  November 
2000.) 

While  a  number  of  changes  were 
made  in  the  October  1994  revision  to 
update  and  improve  the  Appeal  Form, 
it  has  not  undergone  a  major  revision 
since  1989,  when  it  was  revised  to 
reflect  enactment  of  the  Whistleblower 
Protection  Act  (WPA).  The  WPA 
authorized  a  new  kind  of  appeal — ^the 
Individual  Right  of  Action  (IRA) 
appeal — which  a  whistleblower  can  file 
with  the  Board  after  first  complaining  to 
the  Office  of  Special  Counsel  and 
exhausting  the  procedures  of  that  office. 
The  WPA  also  authorized  the  Board  to 
grant  requests  for  stays  of  agency  actions 
allegedly  based  on  whistleblowing.  The 
enactment  of  the  WPA  necessitated 
revisions  to  the  Board's  regulations  to 
require  the  submission  of  information 
the  Board  needs  to  adjudicate 
whistleblower  appeals  and  stay 
requests.  Following  the  issuance  of 
those  regulations,  the  Appeal  Form  was 
revised  to  include  questions  asking  for 
the  required  information. 

Since  the  WPA  was  enacted  in  1989, 
both  ttie  Uniformed  Services 
Emplo)maent  and  Reemployment  Rights 
Act  (USERRA),  in  1994,  and  the 
Veterans  Employment  Opportunities 
Act  (VEOA),  in  1998,  have  extended  the 
Board's  jimsdiction  to  new  appealable 
matters.  The  USERRA  permits  a  person 
covered  by  that  Act  to  raise  a  claim 
before  either  the  Board  or  the  Secretary 
of  Labor  that  an  agency  has  failed  or 
refused  to  provide  an  employment  or 
reemployment  right  or  benefit  to  which 
the  person  is  entitled  under  the  Act.  The 
VEOA  permits  a  preference  eligible  to 
file  a  complaint  with  the  Secretary  of 
Labor  alleging  that  an  agency  has  ' 
violated  a  law  or  regulation  relating  to 
veterans'  preference  and  to 
subsequently  file  an  appeal  with  the 
Board  if  the  Secretary  does  not  resolve 
the  matter  within  60  days.  The 
enactment  of  these  laws  necessitated 
revisions  to  the  Board's  regulations  to 
require  the  submission  of  information 
the  Board  needs  to  adjudicate  USERRA 
and  VEOA  appeals.  While  the  USERRA 
and  VEOA  regulations  were 
subsequently  issued,  the  Appeal  Form 
has  not  previously  been  revised  to 
include  questions  asking  for  the 
required  information.  (In  the  revisions 
to  the  Instructions  in  November  2000, 
certain  references  to  USERRA  and 
VEOA  were  added.) 

The  revised  MSPB  Appeal  Forms 
Package  incorporates  new  questions  to 
solicit  the  information  required  for 
USERRA  and  VEOA  app^s.  It  also 
adds  questions  related  to  other  changes 
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in  law  and  f^gulation.  It  now  includes 
questions  asldng  vdiether  an  appellant 
in  a  mixed  case  is  requesting 
compensatory  damages  (authorized  by 
the  Civil  Rights  Act  of  1991)  and 
whether  an  appellant  in  a  whistleblower 
case  is  requesting  consequential 
damages  (authorized  by  the  1994  MSPB 
reauthorization  Act).  Reflecting  an 
amendment  to  the  Board's  regulations,  it 
includes  a  question  asking  whether  an 
appellant  and  agency  agreed  to  submit 
their  dispute  to  an  alternative  dispute 
resolution  (ADR)  process  before  the 
appeal  was  filed. 

In  addition  to  updating  the  Appeal 
Form  to  reflect  these  changes  in  law  and 
regulation,  the  MSPB  performed  a 
thorough  review  of  the  form  to 
determine  whether  other  improvements 
could  be  made.  As  a  result,  the  Appeal 
Forms  Package  now  includes  a  specific 
form  to  ask  for  the  information  needed 
for  retirement  appeals  and  a  form  in 
which  an  appellant  may  raise  a  claim 
that  an  appealed  action  was  the  result 
of  a  prohibited  personnel  practice.  The 
questions  in  the  current  form  dealing 
with  reduction-in-foice  (RIF)  actions 
have  been  deleted  because  the  details 
requested  by  those  questions  are 
provided  in  the  agency  file.  In  addition, 
certain  modifications  have  been  made  to 
questions  in  the  current  form,  such  as 
providing  a  list  of  the  most  commonly 
appealed  personnel  actions,  and  there 
has  been  some  combining  and 
rearranging  of  questions.  Finally,  the 
Appeal  Forms  Package  includes 
considerably  more  detailed  instructions 
to  help  an  appellant  determine  whether 
the  Board  has  jurisdiction  over  the 
matter  being  appealed  and  what 
information  must  be  provided. 

As  a  result  of  these  revisions,  the 
Appeal  Forms  Package  now  includes 
questions  asking  for  information 
required  by  all  of  the  Board's 
regulations  governing  the  content  of  an 
appeal:  5  CFR  1201.24  for  appeals 
generally,  5  CFR  1201.153  for  mixed 
case  appeals,  5  CFR  1208.13  for 
USERRA  appeals,  5  CFR  1208.23  for 
VEOA  appeals,  and  5  CFR  1209.6  for 


whistleblower  appeals.  It  also  includes 
questions  asking  for  the  information 
required  for  whisUeblower  stay  requests 
by  5  CFR  1209.9.  In  addition,  it  includes 
questions  that  allow  an  appellant  to 
raise  affirmative  defenses  as  provided 
by  5  CFR  1201.24(b),  1201.56(b)  and  (c), 
and  1201.151.  In  accordance  with  5  CFR 
1201.3(c),  it  retains  questions  from  the 
current  form  to  determine  whether  an 
appellant  has  raised  the  same  matter 
under  a  negotiated  grievance  procedure 
provided  by  a  collective  bargaining 
agreement. 

Given  the  comprehensive  nature  of 
the  additions  and  revisions  to  the 
current  Appeal  Form,  the  MSPB 
determined  that  it  should  no  longer  be 
maintained  as  a  lengthy  single  form. 
Instead,  it  has  been  converted  to  a 
package  of  forms  from  which  an 
appellant  (or  appellant's  representative) 
can  select  the  forms  needed  for  the 
appellant's  particular  appeal.  Each 
appeal  will  consist  of  at  least  two  forms, 
Form  185-1  plus  one  other  form,  and 
many  appellants  will  find  that  only 
those  two  forms  are  needed  to  file  a 
complete  appeal. 

Based  on  FY  2001  data,  about  69 
percent  of  appeals  involve  appealable 
personnel  actions.  Such  appeals  would 
be  filed  using  Forms  185-1  and  185-2. 
Another  26  percent  of  appeals  involve 
retirement  decisions  or  actions,  which 
would  be  filed  using  Forms  185-1  and 
185-3.  In  these  personnel  action  and 
retirement  appeals,  additional 
appropriate  forms  would  be  attached  if 
the  appellant  raises  a  claim  of  harmful 
procedural  error,  discrimination,  a 
prohibited  personnel  practice,  etc.  The 
remaining  5  percent  of  appeals  are  IRA, 
USERRA,  and  VEOA  appeals,  which 
would  be  filed  using  Form  185-1  with 
Form  185-5, 185-7,  or  185-6, 
respectively.  The  MSPB  hopes  that  the 
Appeal  Forms  Package  will  prove  more 
useful  to  appellants  and  their 
representatives  than  the  current  form 
and  that  it  will  result  in  more  appeals 
being  filed  on  the  MSPB-provided 
forms. 

The  General  Services  Administration 
(GSA)  removed  the  MSPB  Appeal  Form 

Estimated  Annual  Reporting  Burden 


from  its  Standard  Form  (SF)  and 
Optional  Form  (OF)  system  several 
years  ago  because  of  insufficient 
demand.  Therefore,  the  OF  number 
assigned  by  GSA  to  the  Appeal  Form 
has  not  been  retained  for  the  Appeal 
Forms  Package.  Instead,  the  package  has 
been  assigned  an  MSPB  form  number, 
185,  and  the  individual  forms  in  the 
package  are  numbered  sequentially  as 
185-1,  185-2,  etc. 

In  revising  the  current  Appeal  Form 
to  create  the  Appeal  Forms  Package,  the 
MSPB's  intent  was  both  to  update  and 
improve  the  form  and  to  create  a 
template  on  which  an  electronic  appeal 
process  could  be  based.  The  Board 
intends  to  contract  for  the  development 
of  a  web-based  application  (e-Appeal) 
based  on  the  Appeal  Forms  Package.  As 
plaimed,  e- Appeal  will  go  beyond 
simply  filling  in  forms  on-line  and 
transmitting  them  electronically  to  the 
MSPB.  The  process  will  be  similar  to 
that  used  in  popular  tax  preparation 
software,  where  the  user  answers 
questions  posed  in  em  interview  format 
and  those  answers  are  then  assembled 
into  an  electronic  form  for  transmission. 
This  approach  is  especially  well  suited 
to  MSPB  appeals  because  of  the  need  to 
collect  different  kinds  of  information  for 
different  types  of  appealable  matters. 
Just  as  an  appellant  will  need  to 
complete  and  submit  only  the  paper 
forms  in  the  Appeal  Forms  Paclu^e  that 
apply  to  his  or  her  particular  appeal,  so 
an  appellant  using  e-Appeal  will  be 
presented  only  with  the  questions  that 
apply  to  his  or  her  appeal. 

In  accordance  with  the  requirements 
of  the  Paperwork  Reduction  Act  of  1995, 
the  MSPB  is  soliciting  comments  on  the 
public  reporting  burden  for  this 
information  collection.  The  reporting 
burden  is  estimated  to  vary  from  20 
minutes  to  one  hour  per  response,  with 
an  average  of  30  minutes,  including 
time  for  reviewing  instructions, 
searching  existing  data  sources, 
gathering  and  maintaining  the  data 
needed,  and  completing  and  reviewing 
the  collection  of  information. 


5  CFR  section 

Annual  no.  of 
respondents 

Frequency  per 
response 

Total  annual 
responses 

Hours  per  re-   ! 
sponse  (aver-   I     Total  hours 
age) 

1201,  1208,  and  1209 

6,300 

1 

6.300 

.5            1         3.150 

1 

The  estimate  of  6,300  for  "Annual 
Niunber  of  Respondents"  is  based  on 
the  number  of  appeals  processed  by  the 
Board  in  FY  2001.  It  should  be  noted. 


however,  that  not  all  appellants  choose 
to  use  the  MSPB-provided  form  to  file 
their  appeals,  so  this  nimiber  represents 
that  maximum  number  of  respondents. 


assimiing  that  every  appellant  uses  the 
forms  in  the  Appeal  Forms  Package.  The 
estimate  for  "Hours  per  Response 
(average)"  recognizes  that  most 
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appellants  will  need  to  complete  only  a 
few  (minimum,  two)  of  the  forms  in  the 
package. 

In  addition,  the  MSPB  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  MSPB's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  accuracy  of  MSPB's  estimate  of 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  Information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Dated:  August  28.  2002. 
Shannon  McCarthy, 
Deputy  Clerk  of  the  Board. 
[FR  Doc.  02-22460  Filed  9-3-02;  8:45  ami 
BILLMG  C006  7400-01-P 


NATIONAL  COUNCIL  ON  DISABILITY 

International  Watcti  Advisory 
Committee  MeetingH'eleconference 

Time  and  Date:  12  p.m.,  EDT, 
September  26,  2002. 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW.,  Suite  850, 
Washington,  DC. 

Agency:  National  Council  on 
Disability  (NCD). 

Status:  All  parts  of  these  meetings 
will  be  open  to  the  public.  Those 
interested  in  participating  in  either  the 
meeting  or  the  conference  call  should 
contact  the  appropriate  staff  member 
listed  below.  Due  to  limited  resources, 
only  a  few  telephone  lines  will  be 
available  for  the  conference  call. 

Agenda:  Roll  call,  aimouncements, 
overview  of  accomplishments,  planning 
for  FY  2003,  reports,  new  business, 
adjournment. 

Contact  Person  for  More  Information: 
Joan  Diirocher,  Attorney/ Advisor  and 
Designated  Federal  Official,  National 
Council  on  Disability,  1331  F  Street 
NW.,  Suite  850,  Washington,  DC  20004; 
202-272-2004  (voice),  202-272-2074 
(TTY),  202-272-2022  (fax), 
jdurochei®  ncd.gov  (e-mail). 

International  Watch  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  International  Watch  is  to  share 
information  on  international  disability 
issues  and  to  advise  NCD's  International 
Team  on  developing  policy  proposals 
that  will  advocate  for  a  foreign  policy 
that  is  consistent  with  the  values  and 


goals  of  the  Americans  with  Disabilities 
Act. 

Dated:  August  28,  2002. 
Ethel  D.  Briggs, 
Executive  Director. 

[FR  Doc.  02-22405  Filed  9-3-02;  8:45  am] 
BILUNG  CODE  6820-MA-P 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Public  Meeting  . 

In  accordance  with  15  U.S.C— 7106(b) 
the  National  Women's  Business  Council 
(NWBC)  announces  a  forthcoming 
meeting.  The  meeting  will  cover  action 
items  worked  on  by  NWBC  and  future 
projects,  including,  but  not  limited  to 
procurement,  access  to  capital  and 
training.  The  meeting  will  be  held 
September  17,  2002  at  the  U.S.  Small 
Business  Administration  located  at  409 
3rd  Street,  SW.,  Washington,  DC  in  the 
Eisenhower  Conference  Room — ^A,  2nd 
Floor  from  9  a.m.  to  2  p.m. 

Anyone  wishing  to  make  an  oral 
presentation  to  the  Board  must  contact 
Gilda  Presley,  in  writing  by  letter  or  fax 
no  later  than  September  12,  2002  in 
order  to  be  included  on  the  agenda.  For 
further  information,  please  write  or  call 
Gilda  Presley,  U.S.  Small  Business 
Administration,  409  3rd  Street,  SW., 
Washington,  DC  20416.  Telephone 
number  (202)  205-3850,  Fax  number 
(202) 205-6825. 

Kimberly  Mace, 

Committee  Management  Specialist. 

[FR  Doc.  02-22650  Filed  8-30-02;  3:10  pm] 

BH-LING  CODE  6a20-AB-P 


NUCLEAR  REGULATORY 
COMMISSION 

Agency  Information  Collection 
Activities:  Submission  for  the  Office  of 
Management  and  Budget  (0MB) 
Review;  Comment  Request 

AGENCY:  U.S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  unless  it 


displays  a  currently  valid  OMB  control 
number. 

1.  Type  of  submission,  new,  revision, 
or  extension :  Revision. 

2.  The  title  of  the  information 
collection:  10  CFR  Part  9,  Public 
Records. 

3.  The  form  number  if  applicable: 
N/A. 

4.  How  often  the  collection  is 
required:  On  occasion. 

5.  Who  will  be  required  or  asked  to 
report:  Individuals  requesting  access  to 
records  under  the  Freedom  of 
Information  or  Privacy  Acts,  or  to 
records  that  are  already  publicly 
available  in  the  NRC's  Public  Document 
Room. 

6.  An  estimate  of  the  number  of 
responses:  11,272. 

7.  The  estimated  number  of  annual 
respondents:  11,272. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  2,832. 

9.  An  indication  of  whether  section 
3507(d).  Pub.  L.  104-13  applies:  N/A. 

10.  Abstract:  10  CFR  part  9  establishes 
information  collection  requirements  for 
individuals  making  requests  for  records 
under  the  Freedom  of  Information  Act 
(FOIA)  or  Privacy  Act  (PA).  It  also 
contains  requests  to  waive  or  reduce 
fees  for  searching  for  and  reproducing 
records  in  response  to  FOIA  requests; 
and  requests  for  expedited  processing  of 
requests.  The  information  required  from 
the  public  is  necessary  to  identify  the 
records  they  are  requesting;  to  justify 
requests  for  waivers  or  reductions  in 
searching  or  copying  fees;  or  to  justify 
expedited  processing. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room,  One 
White  Flint  North,  11555  Rockville 
Pike,  Room  O-l  F21,  Rockville.  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  Web 
site:  http://www.ivrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Comments  emd  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  October  4,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this  - 
date.  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0043), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 
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Dated  at  Rockville,  Maryland,  this  28th  day 
of  August.  2002. 

For  the  Nuclear  Regulatory  Commission. 

Beth  St.  Mary, 

Acting  NRC  Clearance  Officer,  Office  of  the 

Chief  Information  Officer. 

(FR  Doc.  02-22492  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  TSSO-OI-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclwt  Nos.  50-313, 368, 416, 003, 247, 
286, 333, 293, 458, 271 ,  and  382] 

Entergy  Operations,  Inc.,  Entergy 
Nuclear  Operations,  Inc.,  Arlcansas 
Nuclear  One,  Units  1  and  2;  Grand  Gulf 
Nuclear  Station;  Indian  Point  Nuclear 
Station,  Units  1, 2  and  3;  James  A. 
FItzpatrick  Nuclear  Power  Plant; 
PU^im  Nuclear  Power  Station;  River 
Bend  Station;  Vermont  Yanlcae  Nuclear 
Power  Plant;  and  Watarford  Steam 
Electric  Station,  Unit  3;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S,  Nuclear  Regidatory 
Commission  (NRC)  is  considering 
issuance  of  exemptions  from  Title  10  of 
the  Code  of  Federal  Regulations  (10 
CFR)  part  20.  section  20.1003  for 
Renewed  Facility  Operating  License  No. 
DPR-51;  Facility  Operating  License  Nos. 
NPF-6  and  NPF-29;  Provisional 
Operating  License  No.  DPR-5;  and 
Facility  Operating  License  Nos.  DPR-26. 
DPR-64.  DPR-59.  DPR-35.  NPF-47, 
DPR-28,  and  NPF-38;  issued  to  Entergy 
Operations,  Inc.  and  Entergy  Nuclear 
Operations.  Inc.  (the  licensees),  for 
operation  of  Arkansas  Nuclear  One, 
Units  1  and  2;  Grand  Gidf  Nuclear 
Station;  Indian  Point  Nuclear  Station, 
Units  1,  2  and  3;  James  A.  Fitzpatrick 
Nuclear  Power  Plant;  Pilgrim  Nuclear 
Power  Station;  River  Bend  Station; 
Vermont  Yankee  Nuclear  Power  Plant; 
and  Waterford  Steam  Electric  Station, 
Unit  3,  located  in  Pope  Coimty, 
Arkansas;  Claiborne  Coimty, 
Mississippi;  Westchester  County,  New 
York;  Oswego  County,  New  York; 
Plymouth  Coimty,  Massachusetts;  West 
Felciana  Parish.  Louisiana;  Windham 
County.  Vermont;  and  Saint  Charles 
Parish.  Louisiana.  (The  operating 
authority  of  Provisional  Operating 
License  No.  DPR-5  for  Indian  Point 
Nuclear  Station.  Unit  1,  was  revoked  by 
Commission  Order  dated  June  19, 1980). 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 


Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  provide 
an  exemption  from  the  10  CFR  20.1003 
definition  of  total  effective  dose 
equivalent  (TEDE),  which  is  the  sum  of 
the  deep-dose  equivalent  (for  external 
exposures)  and  the  committed  effective 
dose  equivalent  (for  internal  exposures). 
The  proposed  exemption  would  change 
the  definition  of  TEDE  to  mean  the  sum 
of  the  effective  dose  equivalent  or  the 
deep-dose  equivalent  (for  external 
exposures)  and  the  conmiitted  effective 
dose  equivalent  (for  internal  exposures). 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  20,  2001,  as  supplemented  by  letter 
dated  June  13.  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed 
because  the  current  method  of 
calculating  TEDE,  under  certain 
conditions,  can  significantly 
overestimate  the  dose  received. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  revising  the  methodology  for 
calculating  the  dose  received  by 
individuals  will  not  have  any 
environmental  impacts. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 


environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

This  action  does  not  involve  the  use 
of  any  different  resources  than  those 
previously  considered  in:  the  Final 
Environmental  Statement  (FES)  related 
to  the  operation  of  Arkansas  Nuclear 
One,  Unit  1,  dated  February  1973,  and 
the  Final  Supplemental  Environmental 
Impact  Statement  regarding  Arkansas 
Nuclear  One,  Unit  1  (NUREG-1437. 
Supplement  3),  dated  April  2001;  the 
FES  related  to  the  operation  of  Arkansas 
Nuclear  One,  Unit  2,  dated  June  1977; 
the  FES  related  to  the  operation  of 
Grand  Gulf  Nuclear  Station,  dated 
September  1981;  previous  reviews  of 
Indian  Point  Nuclear  Station.  Unit  1.  or 
the  Final  Generic  Environmental  Impact 
Statement  on  decommissioning  of 
nuclear  facilities,  dated  August  1988; 
the  FES  related  to  the  operation  of 
Indian  Point  Nuclear  Station,  Unit  2. 
dated  September  1972;  the  FES  related 
to  the  operation  of  Indian  Point  Nuclear 
Station,  Unit  3,  dated  February  1975; 
the  FES  related  to  the  operation  of  the 
James  A.  FitzPatrick  Nuclear  Power 
Plant,  dated  March  1973;  the  FES 
related  to  the  operation  of  the  Pilgrim 
Nuclear  Power  Station,  dated  May  1972; 
the  FES  related  to  the  operation  of  the 
River  Bend  Station,  dated  January  1985; 
the  FES  related  to  the  operation  of  the 
Vermont  Yankee  Nuclear  Power  Plant, 
dated  July  1972;  and  the  FES  related  to 
the  operation  of  the  Waterford  Steam 
Electric  Station,  Unit  3,  dated  January 
1985. 

Agencies  and  Persons  Consulted 

On  August  14,  2002.  the  staff 
consulted  with  the  Arkansas  State 
official,  Bemie  Bevill  of  the  Arkansas 
Department  of  Health,  regarding  the 
environmental  impact  of  the  proposed 
action.  On  August  16,  2002,  the  staff 
consulted  with  the  Mississippi  State 
official,  Silas  Anderson,  of  the 
Mississippi  Department  of  Health, 
regarding  the  environmental  impact  of 
the  proposed  action.  On  August  13, 
2002,  the  staff  consulted  with  the  New 
York  State  official,  Alyse  Peterson  of  the 
New  York  State  Energy  Research  and 
Development  Authority,  regarding  the 
environmental  impact  of  the  proposed 
action.  On  August  28,  2002,  the  staff 
consulted  with  the  Massachusetts  State 
official,  James  Muckerheide  of  the 
Massachusetts  Emergency  Management 
Agency,  regarding  the  environmental 
impact  of  the  proposed  action.  On 
August  13,  2002,  the  staff  consulted 
with  the  Louisiana  State  official.  Nan 
Calhoun  of  the  Louisiana  Department  of 
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Environmental  Quality,  regarding  the 
environmental  impact  of  the  proposed 
action.  On  August  15,  2002,  the  staff 
consulted  with  the  Vermont  State 
official,  William  Sherman  of  the 
Department  of  Public  Service,  regarding 
the  environmental  impact  of  the 
proposed  action.  The  State  officials  had 
no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  20,  2001,  as  supplemented  by 
letter  dated  June  13.  2002.  Documents 
may  be  examined,  and/ or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams.html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NTIC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301^15^737.  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief,  Section  7.  Project  Directorate  IV. 
Division  of  Licensing  Project  Management, 
Office  of  Nuclear  Reactor  Regulation. 
[FR  Doc.  02-22491  Filed  9-3-02;  8:45  ami 
BILLING  CODE  7590-01 -P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 
Regulatory  Commission. 

DATE:  Weeks  of  September  2,  9.  16,  23, 
30,  October  7,  2002. 

PLACE:  Conunissioners'  Conference 
Room.  11555  Rockville  Pike,  Rockville, 
Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 


Week  of  September  2,  2002 

lVedne.se/ay,  September  4.  2002 

10:25  a.m. 
Affirmation  Session  (Public  Meeting) 
(Tentative) 

a.  Final  Rule:  10  CFR  part  63:  Specification 
of  a  Probability  for  Unlikely  Features, 
Events,  and  Processes 

b.  Duke  Cogema  Stone  &  Webster 
(Savannah  River  Mixed  Oxide  Fuel 
Fabrication  Facility);  Board's  Certified 
Question  Regarding  Procedure 

Week  of  September  9,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  9,  2002. 

Week  of  September  16,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  16.  2002. 

Week  of  September  23,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  September  23,  2002. 

Week  of  September  30,  2002— Tentative 

Tuesday,  October  7,  2002 

9:25  a.m. 
Affirmation  Session  (Public  Meeting)  (If 
needed) 
9:30  a.m. 
Briefing  on  Decommissioning  Activities 
and  Status  (Public  Meeting)  (Contact: 
John  Buckley,  301-415-6607) 
This  meeting  will  be  webcast  live  at  the 
Web  address — http://www.nrc.gov. 

Wednesday,  October  2,  2002 

10:00  a.m. 
Briefing  on  Strategic  Workforce  Planning 
and  Human  Capital  Initiatives  (Closed — 
Ex.2) 

Week  of  October  7,  2002— Tentative 

There  are  no  meetings  scheduled  for  the 
Week  of  October  7,  2002. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415-1292.  Contact  person  for  more 
information;  R.  Michelle  Schroll  (301)  415- 
1662. 

The  NRC  Commission  Meeting  Schedule 
can  be  found  on  the  internet  at;  http:// 
www.nrc.gov/what-we-do/policy-making/ 
schedule.html. 

This  notice  is  distributed  by  mail  to  several 
hundred  subscribers;  if  you  no  longer  wish 
to  receive  it,  or  would  like  to  be  added  to  the 
distribution,  please  contact  the  Office  of  the 
Secretary,  Washington,  DC  20555  (301-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system  is 
available.  If  you  are  interested  in  receiving 
this  Commission  meeting  schedule 
electronically,  please  send  an  electronic 
message  to  dkiv®nrc.gov. 

Dated:  August  29.  2002. 
R.  Michelle  Schroll, 

Acting  Technical  Coordinator,  Office  of  the 
Secretary. 
[FR  Doc.  02-22594  Filed  8-30-02;  11:32  am] 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-423] 

Dominion  Nuclear  Connecticut,  Inc.; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  NPF- 
49  issued  to  Dominion  Nuclear 
Coimecticut,  Inc.  (the  licensee)  for 
operation  of  the  Millstone  Power 
Station,  Unit  No.  3  (MP3),  located  in 
New  London  County,  Connecticut. 

The  proposed  amendment  would 
revise  Technical  Specification  (TS) 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of  ".  .  .  up  to  24 
hours"  to  ".  .  .  up  to  24  hours  or  up  to 
the  limit  of  the  specified  surveillance 
interval,  whichever  is  greater."  In 
addition,  the  following  requirement 
would  be  added  to  SR  4.0.3:  "A  risk 
evaluation  shall  be  performed  for  any 
surveillance  delayed  greater  than  24 
hours  and  the  risk  impact  shall  be 
managed." 

The  NRC  staff  issued  a  notice  of 
opporttmity  for  comment  in  the  Federal 
Register  on  June  14,  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process  (CLIIP).  The  NRC  staff 
subsequently  issued  a  notice  of 
availability  of  the  models  for  referencing 
in  license  amendment  applications  in 
the  Federal  Register  on  September  28, 
2001  (66  FR  49714).  The  licensee 
affirmed  the  applicability  of  the  model 
NSHC  determination  for  amendments 
concerning  missed  surveillances  in  its 
application  dated  July  19,  2002. 

The  proposed  amendment  would  also 
make  administrative  changes  to  SRs 
4.0.1  and  4.0.3  to  be  consistent  with 
NUREG-1431,  Revision  2, 
"Westinghouse  Standard  Technical 
Specifications."  These  changes  are 
necessary  to  make  the  ciurent  MP3  TSs 
compatible  with  the  proposed  CLIIP 
changes  for  missed  surveillances.  The 
licensee  provided  its  analysis  of  the 
issue  of  NSHC  for  these  proposed 
changes  in  its  application. 
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Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  NSHC. 
Under  the  Conunission's  regulations  in 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  section  50.92,  this 
means  that  operation  of  the  facility  in 
accordance  with  the  proposed 
amendment  would  not  (1)  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated;  or  (2)  create  the  possibility  of 
a  new  or  different  kind  of  accident  from 
any  accident  previously  evaluated;  or 
(3)  involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  an  analysis  of  the  issue  of 
NSHC  is  presented  below: 

Criterion  1 — The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

[CLIIP  Changes] 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The. time  between  surveillances  is  not  an 
initiator  of  any  accident  previously 
evaluated.  Consequently,  the  probability  of 
an  accident  previously  evaluated  is  not 
significantly  increased.  The  equipment  being 
tested  is  still  required  to  be  operable  and 
capable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
As  a  result,  the  consequences  of  any  accident 
previously  evaluated  are  not  significantly 
affected.  Any  reduction  in  confidence  that  a 
standby  system  might  fail  to  perform  its 
safety  function  due  to  a  missed  surveillance 
is  small  and  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  beyond  those  estimated  by 
existing  analyses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  by  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  Increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

[Administrative  Changes] 

The  proposed  change  involves  rewording 
of  the  existing  Technical  Specifications  to  be 
consistent  with  NUREG-1431,  Revision  2. 
These  modifications  involve  no  technical 
changes  to  the  existing  Technical 
Specifications.  As  such,  these  changes  are 
administrative  in  nature  and  do  not  affect 
initiators  of  analyzed  events  or  assumed 
mitigation  of  accident  or  transient  events. 
Therefore,  these  changes  will  not  increase  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 


Criterion  2 — The  Proposed  Change  Does  Not 
Create  the  Possibility  of  a  New  or  Difftfrent 
Kind  of  Accident  From  Any  Previou.sly 
Evaluated 

[CLIIP  Changes] 

The  proposed  f:hange  does  not  involve  a 
physical  alteration  of  the  plant  (no  new  or 
different  type  of  equipment  will  be  iiislall(;d) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  mi.ssed  surveillance  will 
not,  in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standby  system  might  fail  to  perform 
its  safety  function  due  to  a  missed 
surveillance  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  further  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

[Administrative  Changes] 

The  proposed  change  involves  rewording 
of  the  existing  Technical  Specifications  to  be 
consistent  with  NUREG-1431.  Revision  2. 
The  change  does  not  involve  a  physical 
alteration  of  the  plant  (no  new  or  different 
type  of  equipment  will  be  installed)  or 
changes  in  methods  governing  normal  plant 
operation.  The  changes  will  not  impose  any 
new  or  different  requirements  or  eliminate 
any  existing  requirements.  Therefore,  these 
changes  will  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
accident  previously  evaluated. 

Criterion  3 — The  Propo.sed  Change  Does  Not 
Involve  a  Significant  Reduction  in  the  Margin 
of  Safety 

[CLIIP  Changes] 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
As  supported  by  the  historical  data,  the  likely 
outcome  of  any  surveillance  Is  verification 
that  the  LCO  [Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  the 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance, 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance. 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safety  function  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 
function. 

Therefore,  this  change  does  not  involve  a 
significant  reduction  in  a  margin  of  safety. 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 


amendment  re(iuesl.  the  requested  changn 
does  not  inv(j|vi'  a  signifif  ant  hnzanis 
lonsideralion. 

jAdminislralive  Clhanges) 

The  ijroposeti  cliaiigc  iinnlvcs  rewnrdnij; 
of  the  existing  I'echiiic.al  Spec  iti(.ali(iiis  tn  l)i- 
consistent  with  Nl'RtX;-14;<l.  Revision  ;; 
The  changes  are  administrative  in  nature  ami 
will  not  involve  any  technical  (  hanges.  The 
changes  will  not  reduce  a  margin  of  safi't\ 
because  they  have  no  impact  on  an\  s,t)i'|\ 
analysis  assumptions.  .Mso.  since  these 
changes  are  administrative  in  nature,  no 
question  of  safety  is  in\ol\e(l.  Thereloic. 
there  will  be  no  reduction  in  a  margin  of 
safety. 

Based  on  this  review,  it  appears  that 
the  three  standards  of  10  CFR  50.92(c) 
are  satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  NSHC. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  NSHC.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration.  U.S.  Nuclear  Regulator^' 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike.  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 
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The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  ■below. 

By  October  4,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,' 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-coUections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 


'The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  [anuarv  1,  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2).  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  inter\'ene.  Those  provisions  are  as 
foHows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  becau.se  it  would 
not  entitle  petitioner  to  relief." 


the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
result^  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  tiie 
hearing,  including  the  opportunity  to 


present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  NSHC. 
The  final  determination  will  serve  to 
decide  when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  NSHC,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301—415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenteT@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  Lillian  M.  Cuoco,  Senior  Nuclear 
Counsel,  Dominion  Nuclear 
Connecticut,  Inc.,  Rope  Ferry  Road, 
Waterford,  CT  06385,  attorney  for  the 
licensee.  . 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/ or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 
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For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  July  19,  2002,  which 
is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  av£dlable  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  die  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397^209,  301- 
415—4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  28th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 

Victor  Nerses, 

Senior  Project  Manager,  Section  2,  Project 
Directorate  I,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

(PR  Doc.  02-22490  Filed  9-3-02:  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  46428] 

Order  Pursuant  to  Section  1 1 A  of  the 
Securities  Exchange  Act  of  1934  and 
Rule  11Aa3-2(f)  Thereunder  Granting  a 
De  Minimis  Exemption  for 
Transactions  in  Certain  Exchange- 
Traded  Funds  From  the  Trade-Through 
Provisions  of  the  in|ermarlcet  Trading 
System 

August  28,  2002. 

Rule  llAa3-2(d),'  adopted  pursuant 
to  Section  llA  of  the  Securities 
Exchange  Act  of  1934  ("Act"  or 
"Exchange  Act"),^  requires  each  self- 
regulatory  organization  ("SRO")  to 
comply  with,  and  enforce  compliance 
by  its  members  and  their  associated 
persons  with,  the  terms  of  any  effective 
national  market  system  plan  of  which  it 
is  a  sponsor  or  participant.  Rule  llAa3- 
2(f)  authorizes  the  Commission  to 
exempt,  either  unconditionally  or  on 
specified  terms  and  conditions,  any 
SRO,  member  thereof,  or  specified 


security,  from  the  requirement  of  this 
rule  if  the  Conunission  determines  that 
such  exemption  is  consistent  with  the 
public  interest,  the  protection  of 
investors,  the  maintenance  of  fair  and 
orderly  markets  and  the  removal  of 
impediments  to,  and  perfection  of  the 
mechanisms  of,  a  national  market 
system.'' 

The  Intermarket  Trading  System 
("ITS")  is  an  order  routing  network 
designed  to  facilitate  intermarket 
trading  in  exchange-listed  equity 
securities  among  participating  SROs 
based  on  current  quotation  information 
emanating  from  their  markets.-*  The 
terms  of  the  linkage  are  governed  by  the 
ITS  Plan,  a  national  market  system  plan 
approved  by  the  Commission  pursuant 
to  Section  llA  of  the  Act  and  Rule 
llAa3-2  thereunder.'' 

Under  the  ITS  Plan,  a  member  of  a 
participating  SRO  may  access  the  best 
bid  or  offer  displayed  in  CQS  by  another 
Participant  by  sending  an  order  (a 
"commitment  to  trade")  through  ITS  to 
that  Participant.  Exchange  members 
participate  in  ITS  through  facilities 
provided  by  their  respective  exchanges. 
NASD  members  participate  in  ITS 
through  a  facility  of  the  Nasdaq  Stock 
Market  ("Nasdaq")  known  as  the 
Computer  Assisted  Execution  System 
("CAES").  Market  makers  and  electronic 
communications  networks  ("ECNs") 
that  are  members  of  the  NASD  and  seek 
to  display  their  quotes  in  exchange- 
listed  securities  through  Nasdaq  must 
register  witii  tiie  NASD  as  ITS/CAES 
Market  Makers.** 

Section  8(d)(i)  of  the  ITS  Plan 
provides  that: 

Absent  reasonable  justification  or 
excuse,  a  member  located  in  an 
Exchange  Market,  or  an  ITS/CAES 


'  See  17  CFR  240.1lAa3-2(d). 

2  Pursuant  to  Section  llA  of  the  Act,  the 
Commission  may,  by  rule  or  order,  "authorize  or 
require  self-regulatory  organizations  to  act  jointly 
with  respect  to  matters  as  to  which  they  share  - 
authority  under  (the  Act]  in  planning,  developing, 
operating,  or  regulating  a  national  market  system." 
See  Section  llA(a)(3)(B)  of  the  Act,  15  U.S.C.  78k- 
1(a)(3)(B). 


^  See  17  CFR  240.nAa3-2(f). 

'■Quotations  in  exchange-listed  securities  are 
collected  and  disseminated  by  the  (Jonsolidated 
Quote  System  ("CQS").  which  is  governed  by  the 
CQ  Plan  approved  by  the  Commission  under  Rule 
llAa3-2. 

''See  Securities  Exchange  Act  Release  No.  19456 
Oanuary  27.  19B3).  48  FR  4938  (February  3.  1983). 
The  SROs  participating  in  ITS  include  the 
American  Stock  Exchange  LLC  ("Amex").  the 
Boston  Stock  Exchange.  Inc.  ("BSE"),  the  Chicago 
Board  Options  Exchange.  Inc.  ("CBOE"),  the 
Chicago  Stock  Exchange,  Inc.  ( "CHX").  the 
Cincinnati  Stock  Exchange,  Inc.  { "CSE").  the 
National  Association  of  Securities  Dealers,  Inc.  (the 
"NASD"),  the  New  York  Stock  Exchange.  Inc. 
("NYSE"),  the  Pacific  Exchange.  Inc.  ( "rcX"),  and 
the  Philadelphia  Stock  Exchange,  Inc,  { "Phlx") 
("Participants"), 

"  See  Securities  Exchange  Act  Release  No.  42536 
(March  16,  2000),  65  FR  15401  (March  22,  2000). 
Market  makers  and  ECNs  are  required  to  provide 
their  best-priced  quotations  and  customer  limit 
orders  in  certain  exchange-listed  and  Nasdaq 
securities  to  an  SRO  for  public  display  under 
Exchange  Act  Rule  llAcl-1  (the  "Quote  Rule")  and 
Regulation  ATS.  1 7  CFR  240. 1 1  Acl-1  (c)  and 
242.3Dl(b)(3). 


Market  Maker,  should  not  purchase  anv 
security  that  he  is  permitted  to  trade 
through  the  system  at  a  price  that  is 
higher  than  the  price  at  which  that 
security,  at  the  time  of  such  purchase, 
is  offered  in  one  or  more  other 
Participant's  Markets  that  trade  the 
security  through  ITS  as  reflected  by  the 
offer  furnished  from  such  other 
Participant's  Market(s)  then  being 
displayed  on  the  trading  floor  of,  or 
available  in  the  quotation  service  used 
by,  such  member  or  available  in  the 
quotation  service  used  by  an  ITS/CAES 
Market  Maker.' 

A  similar  provision  applies  with 
respect  to  the  sale  of  any  such  security 
at  a  price  lower  than  the  price  at  which 
the  security  is  bid  for  in  one  or  more 
other  Participant's  markets."  If  a  trade- 
through  occurs  and  a  complaint  is 
received  through  ITS  from  the  party 
whose  bid  or  offer  was  traded  through, 
the  party  who  initiated  the  trade- 
through  may  be  required  to  satisf\'  the 
bid  or  offer  traded  through  or  take  other 
remedial  action.'' 

The  ITS  trade-through  provisions 
were  designed  both  to  encourage  market 
participants  to  display  their  trading 
interest — which  contributes  liquidity  to 
the  market — and  to  help  achieve  best 
execution  for  customer  orders  in 
exchange-listed  securities.  Like  ITS 
itself,  however,  these  rules  were 
designed  at  a  time  when  the  order 
routing  and  execution  facilities  of 
markets  were  much  slower,  intermarket 
competition  less  keen,  and  the 
minimum  quote  increment  for 
exchange-listed  securities  was  1/8  of  a 
dollar  ($0,125). 

With  the  introduction  of  decimal 
pricing  and  technology  changes  that 
have  enabled  vastly  reduced  execution 
times,  the  trade-through  provisions  of 
the  ITS  Plan  have  increasingly  limited 
the  ability  of  a  Participant  or  ITS/CAES 
Market  Maker  to  provide  an  automated 
execution  when  a  better  price  is 
displayed  by  another  Participant  that 
does  not  offer  automated  execution.  For 
example,  certain  electronic  systems  can 
offer  internal  executions  in  a  fraction  of 
a  second,  whereas  ITS  participants 
have,  at  a  minimum,  thirty  seconds  to 
respond  to  a  commitment  to  trade. 
Thus,  an  ITS  Participant  seeking  to 
execute  a  transaction  at  a  price  inferior 
to  the  price  quoted  by  another  ITS 
Participant  must  generally  either  (i) 


"ITS  Plan.  .Section  8(d)(i), 

"To  implement  the  intent  of  Section  8(d)(i),  each 
Participant  has  adopted  and  obtained  Commission 
approval  of  a  "trade-through  nde"  subslanliailv  the 
same  as  the  rule  attached  as  Exhibit  B  to  the  ITS 
Plan.  See  ITS  Plan,  Section  8(d)(ii).  See  also  NYSE 
Rule  15A:  NA.SD  Rule  5262. 

".See  ITS  Plan.  Exhibit  B. 
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attempt  to  access  the  other  Participant's 
quote,  which  could  delay  the  customer's 
transaction  by  thirty  seconds  or  more,  or 
(ii)  become  potentially  liable  to  the 
other  Participant  for  the  amount  by 
which  its  quote  was  traded  through. 

These  provisions  are  particularly 
restrictive  in  the  case  of  exchange- 
traded  funds  ("ETFs")  tracking  the 
Nasdaq-100  Index  ("QQQs"),  the  Dow 
Jones  Industrial  Average 
("DIAMONDS"),  and  the  Standard  & 
Poor's  500  Index  ("SPDRs").  These  ETFs 
share  certain  characteristics  that  may 
make  immediate  execution  highly 
desirable  to  certain  investors.  In 
particular,  because  these  ETFs  are 
highly  liquid  securities  and  their  value 
is  readily  derived  from  the  values  of  the 
underlying  shares,  the  ability  to  obtain 
an  immediate  execution  at  a  displayed 
price  may  be  more  important  than  the 
opportunity  to  obtain  a  better  price. 

The  Commission  is  granting  a  de 
minimis  exemption  from  the  trade- 
through  provisions  of  the  ITS  Plan  with 
respect  to  transactions  in  these  ETFs 
that  are  effected  at  a  price  no  more  than 
three  cents  away  from  the  best  bid  and 
offer  quoted  in  CQS.  A  de  minimis 
exemption  will  allow  Participants  and 
rrS/CAES  Market  Makers  to  execute 
transactions,  through  automated 
execution  or  otherwise,  without 
attempting  to  access  the  quotes  of  other 
Participants  when  the  expected  price 
improvement  would  not  be  significant. 
The  Commission  believes  that 
exempting  transactions  at  this  level 
from  the  ITS  trade-through  provisions 
will,  on  balance,  provide  investors 
increased  liquidity  and  increased  choice 
of  execution  venues  while  limiting  the 
possibility  that  investors  will  receive 
significantly  inferior  prices.  In 
particular,  the  Commission  believes  that 
the  expected  benefit  to  investors  seeking 
an  immediate  execution  in  such  ETFs, 
rather  than  a  delayed  execution  through 
ITS,  is  not  likely  to  exceed  three  cents 
per  share. 

The  Commission  considered  other 
alternatives  to  the  three-cents  threshold 
and  concluded  that  on  balance  it 
represents  a  sensible  compromise 
between  retaining  the  trade-through 
provisions  in  their  cmrent  form  (a  zero- 
cent  threshold)  and  permitting  all  trade- 
throughs  (a  large  threshold).  The  three- 
cents  threshold  was  chosen  to  avoid 
compelling  broker-dealers  to  use  ITS 
unless  the  expected  price  improvement 
is  greater  than  the  de  facto  cost  of  using 
ITS.  The  de  facto  cost  of  using  ITS  is 
largely  due  to  the  option  value  of  the 
commitments  that  broker-dealers  give  to 
dealers  in  other  markets  when  trying  to 
obtain  better  execution  prices.  The 
Office  of  Economic  Analysis  estimated 


the  value  of  these  options  to  be  between 
one  cent  per  share  and  two  and  one-half 
cents  per  share  for  the  securities  in 
question.  Further,  since  execution  of  a 
commitment  is  uncertain,  there  is  a  risk 
that  the  expected  price  improvement 
will  be  less  than  the  displayed  quote 
would  suggest.  The  staff  therefore 
concluded  that  a  three-cents  trade- 
through  threshold  was  more  reasonable. 
Although  the  Coiruiiission  recognizes 
the  limitations  of  this  analysis,  it 
believes  that  the  three-cents  threshold 
represents  an  appropriate  compromise 
between  competing  interests. 

By  granting  the  exemption  on  a 
temporary  basis,  moreover,  the 
Commission  will  be  able  to  gather  the 
data  necessary  to  study  the  effects  of  an 
exemption  from  the  ITS  trade-through 
provisions  and  the  desirability  of 
extending  the  exemption.  The 
Commission  therefore  believes  that  it  is 
consistent  with  the  public  interest,  the 
protection  of  investors,  the  maintenance 
of  fair  and  orderly  markets  and  the 
removal  of  impediments  to,  and 
perfection  of  the  mechanisms  of,  a 
national  market  system  to  grant  a 
temporary  de  minimis  exemption  from 
the  trade-through  provisions  of  the  ITS 
Plan  with  respect  to  transactions  in 
these  ETFs.  In  this  connection,  the 
Commission  emphasizes  that  the 
proposed  exemption  does  not  relieve 
brokers  and  dealers  of  their  best 
execution  obligations  under  the  federal 
securities  laws  and  SRO  rules. 

Accordingly,  it  is  ordered,  pursuant  to 
Section  llA  of  the  Act  and  Rule  llAa3- 
2(f)  thereunder,  that  Participants  of  the 
ITS  Plan  and  their  members  are  hereby 
exempt  from  Section  8(d)  of  the  ITS 
Plan  during  the  period  covered  by  this 
Order  with  respect  to  transactions  in 
QQQs,  DIAMONDS,  and  SPDRs  that  are 
executed  at  a  price  that  is  no  more  than 
three  cents  lower  than  the  highest  bid 
displayed  in  CQS  and  no  more  than 
three  cents  higher  than  the  lowest  offer 
displayed  in  CQS. 

This  Order  shall  be  effective 
commencing  on  September  4,  2002 
through  June  4,  2003. 

Bv  the  Commission. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22531  Filed  9-3-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46422;  RIe  No.  SR-NAS[>- 
2002-04] 

Self-Regulatory  Organizations;  Order 
Approving  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Amendments 
to  Rule  3010(bK2)  and  IM-8310-2 

August  28,  2002. 

I.  Introduction 

On  January  7,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD"),  through  its  wholly  owned 
subsidiary,  NASD  Regulation,  Inc. 
("NASD  Regulation")  filed  with  the 
Securities  and  Exchange  Commission 
("Commission")  a  proposed  rule  change 
piu^uant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act")'  and  Rule  19b-4 
therexmder.2  On  May  31,  2002,  NASD 
filed  Amendment  No.  1  to  the  proposed 
rule  change.3  The  proposal  amends 
NASD  Rule  3010(b)(2),  also  known  as 
the  "Taping  Rule."  and  NASD-IM- 
8310-2.  Notice  of  the  proposed  rule 
change,  as  amended,  was  published  for 
comment  in  the  Federal  Register  on 
June  18,  2002.''  The  Commission 
received  three  comment  letters 
regarding  the  proposal. ^  This  order 
approves  the  proposed  rule  change. 

n.  Description  of  the  Proposed  Rule 
Change 

NASD  Rule  3010(b)(2)  requires  NASD 
members  to  adopt  special  supervisory 
procedures  and  to  tape  record  all  of 
their  registered  representatives' 
telephone  calls  with  customers  (or 
potential  customers)  when  they  meet 
specified  threshold  levels  of 
representatives  that  have  worked  at 
disciplined  firms.  A  firm  is 
"disciplined"  within  the  meaning  of  the 
Rule  if,  in  connection  with  securities 
sales  practices,  it  has  been  expelled 
from  membership  or  participation  in  a 
securities  self-regulatory  organization, 
or  is  subject  to  an  order  of  the 


'  15  U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  See  letter  from  Grace  Yeh,  Assistant  General 
Counsel,  NASD  Regulation,  to  Katherine  England, 
Assistant  Director,  Division  of  Market  Regulation. 
Commission,  dated  May  31.  2002. 

<  See  Securities  Exchange  Act  Release  No.  46067 
dune  12,  2002),  67  FR  41561. 

5  See  letters  to  the  Secretary,  SEC,  from  Brad 
Bervert,  President,  Financial  World  Corporation, 
dated  June  4,  2002  ("Bervert  Letter"),  and  William 
Perry,  President  and  Chief  Executive  Officer,  Pro- 
Integrity  Securities,  Inc..  dated  June  27,  2002 
("Perry  letter");  e-mail  from  James  St.  Claire,  Chief 
Executive  Officer,  ViewTrade  Securities.  Inc.,  dated 
August  2.  2002  ("St.  Claire  e-mail"). 
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Commission  revoking  its  registration  as 
a  broker  or  dealer.^ 

NASD  now  proposes  several  changes 
to  the  Rule.  First,  NASD  proposes  to 
permit  firms  to  avoid  its  application  by 
reducing  thefr  staffing  levels  to  fall 
below  the  specified  threshold  levels 
within  30  days  of  receiving  notice  or 
obtaining  actual  knowledge  that  they  are 
subject  to  the  Rule.  Thereafter,  the  imn 
could  not  rehire  the  terminated 
individuals  for  at  least  180  days.  Firms 
could  not  hire  additional  registered 
representatives  to  fall  below  the 
thresholds;  the  rule  only  permits  firms 
to  reduce  their  popidation  of  registered 
representatives  from  disciplined  firms. 
A  firm  would  only  be  permitted  to 
adjust  its  staffing  levels  once,  and  only 
the  first  time  it  becomes  subject  to  the 
Taping  Rule.  NASD  has  represented  that 
although  a  new  entity  resulting  from  a 
restructuring,  such  as  a  merger,  would 
be  allowed  to  take  advantage  of  the  new 
procedures  even  if  a  participant  in  the 
restructuring  had  previously  done  so, 
this  would  not  be  permitted  where  an 
entity  was  restructured  in  an  attempt  to 
avoid  the  Rule. 

NASD  would  also  revise  the  criteria 
for  determining  whether  a  firm  is 
subject  to  the  Taping  Rule.  Specifically, 
persons  who  were  registered  with  one  or 
more  disciplined  firms  for  90  days  or 
less  within  the  last  three  years  and  who 
have  no  disciplinary  history,  as  defined 
in  NASD-IM-1011-1,  would  not  count 
as  former  associates  of  disciplined 
firms,  although  they  would  still  count 
toward  the  firm's  total  number  of 
registered  persons. 

In  addition  to  these  changes,  the 
proposal  would  extend  the  period  that 
firms  must  maintain  taping  systems 
from  two  years  to  three  years,  extend  the 
time  for  firms  to  install  taping  systems 
from  30  days  to  60  days,  and  revise  the 
rule  to  state  that  exemptions  will  be 
available  only  in  "exceptional 
circumstances." 

Several  other  changes  are  also 
proposed.  Specifically,  NASD  would 
substitute  "associated  with  one  or  more 
Disciplined  Firms  in  a  registered 
capacity"  for  "employed  by  one  or  more 
Disciplined  Firms"  in  subparagraph 
(b)(2)(viii)  of  the  Rule  to  reflect  that  the 
calculation  of  registered  representatives 
from  disciplined  firms  includes 
independent  contractors  previously 
registered  with  disciplined  firms.  NASD 
would  also  clarify  that  firms  must  both 
establish  and  "implement"  the  required 
systems  within  the  time  set  forth  in  the 
Rule,  and  that  the  compliance  period 
begins  on  the  date  that  the  member 
establishes  its  special  supervisory 


procedures  and  implements  its  taping 
system. 

Finally,  NASD  proposes  to  amend 
NASD-IM-8310-2  to  allow  investors 
and  the  general  public  to  ascertain 
whether  a  particular  firm  is  subject  to 
the  Taping  Rule  via  the  NASD  Public 
Disclosure  Program's  toll-free  telephone 
listing. 

m.  Summary  of  Comments 

The  Commission  received  three 
comment  letters  regarding  the  proposed 
rule  change.  The  commenters  were 
generally  supportive.  However,  two 
believed  that  NASD  should  have 
proposed  to  apply  the  amendments  to 
firms  already  subject  to  the  Taping 
Rule.^  One  of  the  commenters  opposed 
the  extension  of  the  taping  period  to 
three  years  as  being  unduly 
burdensome.  This  conmienter  also 
opposed  disclosure  of  whether  a 
particidar  firm  was  subject  to  the  Taping 
Rule,  on  the  groimds  that  the  Rule  was 
meant  to  be  remedial  in  nature,  and  that 
the  public  might  construe  its 
application  as  a  disciplinary  sanction.'' 
The  commenter  also  suggested  that 
NASD  should  cgnsider  the  level  of 
experience  of  individual  representatives 
and  the  reason  their  previous  firm  was 
disciplined  in  determining  whether  they 
should  be  counted  toward  the  threshold 
levels,  and  that  the  rule  should  be 
modified  to  permit  exemptions 
depending  on  whether  NASD  had 
particular  concerns  about  a  firm's 
population  of  former  associates  of 
disciplined  firms. ^  Another  commenter 
suggested  that  NASD  should  define  the 
circumstances  where  it  would  grant  an 
exemption  to  include  where  an 
employee  had  been  associated  with  a 
disciplined  firm  within  the  past  three 
years,  but  had  departed  prior  to  the 
activities  that  led  to  the  disciplinary 
action.^" 

IV.  Discussion 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  association.''  The 
Commission  finds  that  the  proposal  is 
consistent  with  the  requirements  of 
section  15A(b)(6)  of  the  Act,'^  which 
requires  that  the  rules  of  a  registered 
national  securities  association  be 
designed  to  prevent  fraudulent  and 


<iNASDRule3010(b)(2)(x). 


'  See  Bervert  letter.  Perry  letter,  supra,  note  4. 

"See  Perry  letter,  supra  n.  4. 

"See  Perry  letter,  supra  n,  4. 

'"See  St.  Claire  e-mail,  supra  n.  4. 

"In  approving  the  proposal,  the  Commission  has 
considered  the  rule's  impact  on  efficiency, 
competition,  and  capital  formation.  15  U.S.C.  7Bc(f). 

'2  15  U.S.C.  780(b)(6). 


manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  with  respect  to,  and 
facilitating  transactions  in  securities,  to 
remove  impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and.  in 
general,  to  protect  investors  and  the 
public  interest. 

Specifically,  the  Commission  believes 
that  the  proposal  to  allow  firms  an 
opportunity  to  reduce  staffing  levels  in 
oriier  to  fall  below  the  Taping  Rule's 
threshold  levels  is  proper.  This  change 
should  allow  firms  a  degree  of  flexibility 
when  they  might  inadvertently  or 
unintentionally  become  subject  to  the 
Rule  due,  for  example,  to  sudden 
turnover  among  registered  persons  or 
other  events  beyond  the  firm's  control. 
At  the  same  time,  NASD's  proposal 
includes  measures  to  prevent  firms  from 
taking  inappropriate  advantage  of  the 
new  provisions.  The  staff  adjustment 
would  only  be  permitted  once,  and  only 
on  the  first  occasion  that  the  firm 
triggers  the  Rule.  Moreover,  it  could  not 
be  accomplished  by  hiring  more 
personnel,  but  only  by  reducing  the 
number  of  employees  from  previously 
disciplined  firms.  Additionally,  the 
member  could  not  re-hire  a  terminated 
employee  for  180  days.  Finally, 
notwiUistanding  the  inherent  difficulty 
a  firm  would  face  if  it  sought  to 
restructure  and  then  terminate 
personnel  for  the  sole  purpose  of 
avoiding  the  Taping  Rule,  NASD  has 
stated  that  it  will  not  allow  a  firm  to 
evade  the  Rule  through  such  a  measure. 

The  Commission  also  believes  that 
NASD's  proposal  to  change  the 
calculation  of  the  threshold  levels  by 
not  counting  persons  that  were  short- 
term  employees  of  disciplined  firms  as 
having  worked  at  disciplined  firms  is 
proper.  The  Commission  agrees  with 
NASD  that  such  employees  are  less 
likely  to  have  received  poor  training  or 
learned  improper  sales  tactics,  and  are 
more  likely  to  have  any  "bad  habits" 
corrected  by  proper  training  and 
supervision  at  their  new  firm.  As  an 
additional  safeguard,  the  proposed  rule 
change  provides  that  such  short-term 
employees  may  not  themselves  have  a 
relevant  disciplinar>'  history.  These 
changes  should  adequately  address  the 
suggestions  by  one  of  the  commenters 
that  NASD  should  consider  the  histories 
and  qualifications  of  individual 
personnel  in  evaluating  whether  a  firm 
is  subject  to  the  Rule  or  should  be 
exempted,  while  at  the  same  time" 
retaining  clear,  workable  standards. 
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NASD  has  also  proposed  to  change 
the  Rule  to  provide  that  exemptions  will 
only  be  granted  in  "exceptional 
circumstances."  This  change,  coupled 
with  those  described  above,  should  help 
to  reduce  the  number  of  requests  that 
might  otherwise  consume  time  and 
resources  on  the  part  of  both  NASD  and 
firms  subject  to  the  Rule.  Furthermore, 
NASD's  proposal  to  extend  the  duration 
of  the  taping  requirement  from  two 
years  to  three  years  from  the  date  taping 
begins  is  proper.  Although  one 
commenter  noted  that  this  constitutes  a 
higher  compliance  burden,  it  should 
reduce  any  confusion  that  might  be 
caused  by  the  difference  between  the 
Rule's  current  two-year  taping 
requirement  and  the  Rule's  requirement 
that  member  firms  must  review  the  last 
three  years  of  their  employees'  work 
history  to  determine  whether  they  had 
worked  at  disciplined  firms.  The 
Commission  also  believes  that  the 
proposal  to  allow  60  days,  instead  of  30, 
for  the  installation  of  taping  systems  is 
appropriate.  One  commenter  noted  that 
it  could  take  60  days  to  implement  a 
taping  system. 

The  proposed  clarifying  changes  to 
the  Rule  are  also  consistent  with  the 
Act.  The  substitution  of  "associated 
with  one  or  more  Disciplined  Firms  in 
a  registered  capacity"  for  "employed  by 
one  or  more  Disciplined  Firms"  in 
subparagraph  (b)(2)(viii)  of  the  Rule 
should  eliminate  any  misconception 
that  representatives  that  were 
independent  contractors ' '  of 
disciplined  firms  do  not  count  toward 
the  threshold  levels.  Likewise,  adding 
language  to  clarify  that  firms  that 
become  subject  to  the  Rule  must 
"impleriient"  the  required  procedures 
within  the  allotted  time  period  should 
make  clear  that  the  taping  and 
supervisory  procedures  must  be  put  into 
use  within  the  prescribed  time  period. 
Finally.  NASD's  proposal  to  clarify  that 
the  taping  compliance  period  begins  on 
the  date  that  the  member  implements  its 
taping  system  should  help  to  ensure  that 
the  Rule's  requirements  are  easily 
imderstood. 

As  noted  above,  NASD  has  also 
proposed  to  permit,  upon  request, 
public  disclosure  of  whether  a 
particular  firm  is  subject  to  the  Taping 
Rule.  This  disclosure  would  be  made 
available  through  the  toll-free  telephone 
listing  of  NASD's  Public  Disclosure 
Program.  Although  one  of  the 
conunenters  asserted  that  the  public 


might  interpret  the  Rule's  application  as 
a  disciplinary  sanction,  rather  than  a 
remedial  measure,  this  does  not  mean 
that  the  disclosure  should  not  be 
permitted.  Rather,  the  Commission 
believes  that  this  disclosure  will  benefit 
investors  and  the  general  public  by 
providing  information  that  will  permit 
them  to  consider  the  level  of  experience 
and  training  of  a  firm's  representatives. 
Therefore,  this  should  allow  investors  a 
better  opportunity  to  evaluate  their 
choices  in  selecting  a  broker/dealer. 

Finally,  the  Commission  believes  that 
NASD's  proposal  to  apply  the  changes 
prospectively  is  appropriate.  Retroactive 
application  would  allow  firms  currently 
subject  to  the  Rule  to  evade  the 
requirements  entirely,  and  thereby 
inappropriately  restrict  NASD's 
oversight  of  such  firms'  sales  training 
and  practices. 

V.  Conclusion 

For  the  foregoing  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.^"  that  the 
proposed  rule  change  (SR-NASD-2002- 
04)  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
IFR  Doc.  02-22461  Filed  9-3-02;  8:45  am] 
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'^The  Commission  notes  that  the  issue  of 
independent  contractors  was  addressed  in  a  letter 
from  the  Division  of  Market  Regulation  to  NASD. 
See  letter  from  Douglas  Scarff.  Director.  Division  of 
Market  Regulation.  Commission,  to  Gordon 
Macklin,  President.  NASD  (June  18,  1982). 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedings,  Agreements 
Filed  During  ttie  Weeti  Ending  August 
23,2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C. 
Sections  412  and  414.  Answers  may  be 
filed  within  21  days  after  the  filing  of 
the  application. 

Docket  Number:  OST-2002-13190. 

Date  Filed:  August  20,  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  CTC  COMP  0411  dated  2 
August  2002.  Worldwide  Area 
Resolutions  (changes  to  rates)  except  to/ 
from  USA/US  Territories,  CTC  COMP 
0417  dated  20  August  2002,  technical 
correction  Summary  attached. 


Minutes— CTC  COMP  0400  dated  25 
June  2002.  Tables— CTCl  Rates  0017, 
CTC2  EUR  Rates  0018,  CTC2  ME-AFR 
Rates  0029,  CTC3  Rates  0020,  CTC12 
NATL-TC2  Rates  0068.  CTCl  2  MATL- 
TC2  Rates  0034,  CTCl 2  SATL-TC2 
Rates  0033,  CTC23  AFR-TC3  Rates 
0020.  CTC23  EUR-TC3  Rates  0021, 
CTC23  ME-TC3  Rates  0032,  CTC31 
N/C  Rates  0014,  CTC31  S  Rates  0013, 
CTC123  Rates  0015.  Intended  effective 
date:  1  October  2002. 
Docket  Number:  OST-2002-13192. 
Date  Filed:  August  20,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTCl  0226  dated  16  August 
2002,  Mail  Vote  2226.  TCl  Within 
South  America,  Expedited  Special 
Amending  Resolution  OlOy  rl-r7. 
Intended  effective  date:  15  September 
2002. 
Docket  Number:  OST-2002-13193. 
Date  Filed:  August  20,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Sub/ect;  PTCl  0227  dated  16  August 
2002.  Mail  Vote  227,  TCl  Longhaul 
(except  between  USA  and  Chile), 
Expedited  Special  Amending  Resolution 
OlOz  rl-r4.  Intended  effective  date:  15 
September  2002. 
Docket  Number:  OST-2002-13205. 
Date  Filed:  August  21,  2002. 
Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC2  EUR-ME  0144  dated  19 
July  2002,  TC2  Eimipe-Middle  East 
Resolutions  rl-r25.  Minutes — PTC2 
EUR-ME  0146  dated  20  August  2000. 
Tables— PTC2  EUR-ME  Fares  0063 
dated  26  July  2002.  PTC2  EUR-ME 
Fares  0065  dated  26  July  2002, 
Technical  Correction  to  PTC2  EUR-ME 
Fares  0063,  PTC2  EUR-ME  Fares  0067 
dated  2  August  2002.  Technical 
Correction  to  PTC  EUR-ME  Fares  0063, 
Intended  effective  date:  1  January  2003. 

Andrea  M.  Jenlcins, 

Federal  Register  Liaison. 

[PR  Doc.  02-22511  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formeriy  Subpart  Q) 
During  the  Weeic  Ending  August  23, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 


I 
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Permits  were  filed  under  Subpart  B 
(formerly  Subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-13203. 

Date  Filed:  August  20.  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  10,  2002. 

Description:  Application  of  Emirates, 
pursuant  to  49  U.S.C.  Section  41302. 14 
CFR  Part  211  and  Subpart  B,  requesting 
a  foreign  air  carrier  permit  authorizing 
it  to  engage  in  scheduled  foreign  air 
transportation  of  persons,  property,  and 
mail,  including  all-cargo  service,  from 
points  behind  the  U.A.E.,  via  the  U.A.E. 
and  intermediate  points,  to  a  point  or 
points  in  the  United  States  and  beyond. 
Emirates  also  requests,  authority  to 
engage  in  all-cargo  service  between  the 
United  States  and  any  point  or  points  in 
third  coimtries,  and  to  operate  charters 
pursuant  to  14  CFR  Part  212. 

Docket  Number:  OST-2002-13207. 

Date  Filed:  August  21,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  11,  2002. 

Description:  Application  of  Clair 
Aero,  Inc.,  pursuant  to  49  U.S.C.  Section 
41738  and  Subpart  B,  requesting 
authority  to  engage  in  scheduled 
passenger  operations  as  a  conmiuter  air 
carrier. 

Docket  Number:  OST-2002-13230. 

Date  Filed:  August  23,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  13.  2002. 

Description:  Application  of  Dairo  Air 
Services  Limited  d/b/a  DAS  Air  Cargo 
("DAS"),  pursuant  to  49  U.S.C.  Section 
41302, 14  CFR  Part  211  and  Subpart  B, 
requesting  a  foreign  air  carrier  permit 
authorizing  DAS  to  provide  scheduled 
air  transportation  of  property  and  mail 
between  the  United  States  and  any  point 
or  points,  as  permitted  by  Annex  I  of  the 
U.S. -Uganda  open  skies  agreement, 
commencing  on  or  about  October  1 , 
2002.  DAS  dso  requests,  authority  to 
conduct  U.S.-Uganda  and  U.S.-third 


coimtry  all-cargo  charters,  as  permitted 
by  Aimex  11  of  the  open  skies  agreement. 

Andrea  M.  Jenkins, 

Federal  Register  Liaison. 

(FR  Doc.  02-22512  Filed  9-3-02;  8:45  am) 

BILUNO  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Policy  Statement  No.  ANM-02-1 15-21 
Retention  of  Items  of  Mass  Installed  in 
Transport  Airplane  Seats 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  comments. 

summary:  The  Federal  Aviation 
Administration  (FAA)  armounces  the 
availability  of  proposed  policy  that 
addresses  the  use  of  industry  standards 
in  the  seat  certification  process 
regarding  qualification  of  video  systems 
mounted  on  seats. 
DATES:  Send  your  comments  on  or 
before  October  4,  2002. 
ADDRESSES:  Address  your  comments  to 
the  individual  identified  imder  FOR 
FURTHER  INFORMATKm  CONTACT. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Alan  Sinclair.  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff. 
Airframe  and  Cabin  Safety  Branch. 
ANM-115, 1601  Lind  Avenue  SW., 
Renton,  WA  98055-4056;  telephone 
(425)  227-2195;  fax  (425)  227-1149;  e- 
mail:  alan.sinclaii®faa.gov. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircraft/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  policy  by 
contacting  the  person  listed  imder  FOR 
FURTHER  INFORMATKW  CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
arguments  by  letter,  fax,  or  ermail.  Send 
your  comments  to  the  person  indicated 
in  the  FOR  FURTHER  INFORMATION 
CONTACT.  Mark  your  comments, 
"Comments  to  PoHcy  Statement  ANM- 
02-1 15-21." 

Use  the  following  format  when 
preparing  your  conmients: 

•  Organize  your  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 


•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 

Background 

The  proposed  policy  will  further 
simplify  the  certification  process 
pertaining  to  the  retention  of  video 
components  on  seats  for  which  the 
supplier  has  been  granted  a  Technical 
Standard  Order  authorization.  This 
policy  relieves  the  applicant  from  the 
formal  test  plan/report  approval  and  test 
article  conformity  procedures  identified 
inFAAOrder8110.4B. 

Issued  in  Renton.  Washington,  on  August 
26,  2002. 
All  Balirami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Senice 
[FR  Doc.  02-22501  Filed  9-3-02;  8:45  am] 

B4LUNO  COOE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(02-04-iM)0-AOO)  To  Use  the 
Revenue  From  a  Passenger  Fsclllty 
Chargs  (PFC)  at  Altoona-Biair  County 
Airport,  Altoona,  PA 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application;  correction. 


SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice. 

In  noCce  document  02-21141 
begiiming  on  page  54013  in  the  issue  of 
Tuesday,  August  20,  2002,  under  the 
SUPPLEMENTARY  INFORMATION  section, 
third  paragraph.  Proposed  charge 
effective  date  should  be,  "July  1,  2000" 
and  the  Total  estimated  PFC  revenue 
should  be.  "$43,610". 

Also,  under  the  Supplementary 
Information  section,  sixth  paragraph, 
the  contact  address  for  FAA  regional 
airports  office  should  be:  "Eastern 
Region,  Airports  Division,  AEA-610. 1 
Aviation  Plaza,  Jamaica,  New  York 
11434". 

DATES:  Comments  must  be  received  on 
or  before  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  Daboin/Manager  HAR-ADO 
Airports  District  Office.  3905  Hartzdale 
Drive.  Suite  508.  (717)  730-2830.  The 
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application  may  be  reviewed  in  person 
at  this  same  location. 

Issued  in  Harrisburg.  PA  on  August  26, 
2002. 

Sharon  Daboin, 

Manager.  HAR-ADO,  Eastern  Region. 
|FR  Doc.  02-22500  Filed  9-3-02;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OIMB  Review; 
Comment  Request 

August  28.  2002. 

The  Department  of  the  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasiuy  Bureau  of  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasvu7,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  4,  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (KS) 

OMB  Number:  1545-0127. 

Form  Number  IRS  Form  1120-H. 

Type  of  Review:  Extension. 

Title:  U.S.  Income  Tax  Return  for 
Homeowners  Associations. 

Description:  Homeowners 
associations  file  Form  1120-H  to  report 
income,  deductions,  and  credits.  The 
form  is  also  used  to  report  the  income 
tax  liability  of  the  homeowners 
association.  The  IRS  uses  Form  1120-H 
to  determine  if  the  income,  deductions, 
and  credits  have  been  correctly 
computed.  The  form  is  dso  used  for 
statistical  purposes. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Govenmient,  Individuals  or  households. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  112,311. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

Leaming  about  the 
law  or  the  form. 

Preparing  the  form   .. 

Copying,  assembling, 
and  sending  the 
form  to  the  IRS. 


11  hr.  43  min. 
5  hr.,  19  mIn. 

13  hr,  12  min. 
2  hr.,  9  min. 


OMB  Number:  1545-0941. 

Form  Number:  IRS  Form  8308. 

Type  of  Review:  Extension. 

Title:  Report  of  a  Sale  or  Exchange  of 
Certain  Partnership  Interests. 

Description:  Form  8308  is  an 
information  return  that  gives  the  IRS  the 
names  of  the  parties  involved  in  a 
section  751(a)  exchange  of  a  partnership 
interest.  It  is  also  used  by  the 
partnership  as  a  statement  to  the 
transferor  or  transferee.  It  alters  the 
transferor  that  a  portion  of  the  gain  on 
the  sale  of  a  partnership  interest  may  be 
ordinary  income. 

Respondents:  Business  or  other  for- 
profit.  State,  Local  or  Tribal 
Government,  Individuals  or  households, 
Farms. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  200,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 


Recordkeeping  

2hr. 

23  min. 

Leaming  about  the 

2hr. 

22  min. 

law  or  the  form. 

Preparing  and  send- 

2hr. 

31  min. 

ing  the  form  to  the 

IRS 

Frequency  of  Response:  Annually. 
Estimated  Total  Reporting/ 
Recordkeeping  Burden:  3,638.877  hours. 


Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  1,460,000  hours. 

OMB  Number:  1545-1218. 

Regulation  Project  Number:  CO-25- 
96  Final. 

Type  of  Review:  Extension. 

Title:  Regulations  Under  Section  1502 
of  the  Internal  Revenue  Code  of  1986; 
Limitations  on  Net  Operating  Loss 
Carryforwards  and  Certain  Built-in 
Losses  and  Credits  Following  an 
Ownership  Change  of  a  Consolidated 
Group 

Description:  Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns. 
Section  382  limits  the  amount  of  income 
that  can  be  offset  by  loss  carryovers  and 
credits  after  an  ownership  change. 
These  final  regulations  provide  rules  for 
applying  section  382  to  groups  of 
corporations  that  file  a  consolidated 
return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
12,054. 

Estimated  Burden  Hours  Per 
Respondent:  20  minutes. 

Frequency  of  Response:  On  occasion. 
Other  (Changes  in  group  membership) 

Estimated  Total  Reporting  Burden: 
662  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 


Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports.  Management  Officer. 
(PR  Doc.  02-22515  Filed  9-3-02;  8:45  am] 

BILUNG  CODE  4830-01-M 


UNITED  STATES  INSTITUTE  OF 
PEACE 

Sunshine  Act;  Meeting 

DATE/HME:  Thursday,  September  19, 
2002,  9:30  a.m.-5:30  p.m. 

location:  1200  17th  Street,  NW.,  Suite 
200,  Washington,  DC  20036-3011. 

STATUS:  Open  Session — Portions  may  be 
closed  pursuant  to  subsection  (c)  of 
section  552(b)  of  Title  5,  United  States 
Code,  as  provided  in  subsection 
1706(h)(3)  of  the  United  States  Institute 
of  Peace  Act,  Pubfic  Law  98-525. 
agenda:  September  2002  Board 
Meeting;  Approval  of  Minutes  of  the 
One  Hundred  Fifth  Meeting  (June  20- 
21,  2002)  of  the  Board  of  Directors; 
Chairman's  Report;  President's  Report; 
Committee  Reports;  Fiscal  Years  2003 
and  2004  Budget  Review;  Review  of 
Unsolicited  and  Out-of-Cycle  Grant 
Applications;  Other  General  Issues. 
CONTACT:  Mr.  John  Brinkley,  Director, 
Office  of  Public  Outreach,  Telephone: 
(202) 457-1700. 

Dated:  August  29,  2002. 
Harriet  Hentges, 

Executive  Vice  President.  United  States 
Institute  of  Peace. 

[FR  Doc.  02-22559  Filed  8-29-02;  4:06  pm] 
BILUNG  CODE  6820-AR-M 


UNITED  STATES  SENTENCING 
COMMISSION 

Sentencing  Guidelines  for  United 
States  Courts 

AGENCY:  United  States  Sentencing 

Commission. 

ACTION:  Notice  of  final  policy  priorities 

for  amendment  cycle  ending  May  1, 

2003. 

summary:  In  June  2002,  the  Commission 
published  a  notice  of  possible  policy 
priorities  for  the  amendment  cycle 
ending  May  1,  2003.  See  67  FR  42308 
(Jime  21,  2002).  After  reviewing  public 
comment  received  pursuant  to  this 
notice,  the  Commission  has  identified 
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its  policy  priorities  for  the  upcoming 
amendment  cycle.  The  Commission 
hereby  gives  notice  of  these  policy 
priorities. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Courlander,  Public  Affairs 
Officer,  Telephone:  (202)  502-4590. 
SUPPLEMENTARY  INFORMATK)N:  The 
United  States  Sentencing  Commission, 
an  independent  commission  in  the 
judicial  branch  of  the  United  States 
Government,  is  authorized  by  28  U.S.C. 
994(a)  to  promulgate  sentencing 
guidelines  and  policy  statements  for 
federal  courts.  Section  994  also  directs 
the  Commission  periodically  to  review 
and  revise  promulgated  guidelines  and 
authorizes  it  to  submit  guideline 
amendments  to  Congress  not  later  than 
the  first  day  of  May  each  year.  See  28 
U.S.C.  994(o),  (p). 

As  part  of  its  statutory  authority  and 
responsibility  to  analyze  sentencing 
issues,  including  operation  of  the 
federal  sentencing  guidelines,  the 
Commission  has  identified  certain 
priorities  as  the  focus  of  its  policy  ■ 
development  work,  including  possible 
amendments  to  guidelines,  policy 
statements,  and  conunentary,  for  the 
amendment  cycle  ending  May  1,  2003. 
While  the  Commission  infends  to 
address  these  priority  issues,  it 
recognizes  that  other  factors,  such  as  the 
enactment  of  legislation  requiring 
Commission  action,  may  affect  the 
Commission's  ability  to  complete  work 
on  all  of  the  identified  policy  priorities 
by  the  statutory  deadline  of  May  1, 

2003.  The  Commission  may  address  any 
imfinished  policy  work  from  this 
agenda  during  the  amendment  cycle 
ending  May  1,2004. 

For  the  amendment  cycle  ending  May 
1,  2003,  and  possibly  continuing  into 
the  amendment  cycle  ending  May  1, 

2004,  the  Commission  has  identified  the 
following  policy  priorities:  (1) 
Implementation  of  the  Sarbanes-Oxley 
Act  of  2002,  Pub.  L.  107-204,  which 
pertains  to  corporate  fi-aud,  securities 
fraud,  as  well  as  other  general  types  of 
fraud,  and  requires  the  Commission  to 
promulgate  amendments  under 
emergency  amendment  authority:  (2) 
implementation  of  the  Bipartisan 
Campaign  Reform  Act  of  2002,  Pub.  L. 
107-155,  which  requires  the 
Commission  to  promulgate  amendments 
under  emergency  amendment  authority; 
(3)  in  conjunction  with  its  work  on  the 
Bipartisan  Campaign  Reform  Act  of 
2002,  a  review  of  the  public  corruption 
guidelines  in  Chapter  Two,  Part  C 
(Offenses  Involving  Public  Officials), 
through  the  amendment  cycle  ending 
May  1,  2004;  (4)  continuation  of  its 
policy  work  relating  to  the  USA 


PATRIOT  ACT,  Pub.  L.  107-56,  nuclear, 
biological,  and  chemical  weapons 
offenses,  and  other  terrorism  offenses, 
including  offenses  created  by  the  Public 
Health  Security  and  Bioterrorism 
Preparedness  and  Response  Act  of  2002, 
Pub.  L.  107-188,  and  the  Terrorist 
Bombings  Convention  Implementation 
Act  of  2002,  Pub.  L.  107-197;  (5) 
continuation  of  its  work  on  the  15  Year 
Study,  which  is  composed  of  a  number 
of  projects  geared  toward  analyzing  the 
guidelines  in  light  of  the  goals  of 
sentencing  reform  described  in  the 
Sentencing  Reform  Act  and  the  statutory 
purposes  of  sentencing  set  forth  in  18 
U.S.C.  3553(a)(2);  (6)  continuation, 
through  the  amendment  cycle  ending 
May  1,  2004,  of  its  research,  policy 
work,  and  possible  guideline 
amendments  relating  to  Chapter  Four 
(Criminal  History  and  Criminal 
Livelihood),  which  may  include  (A) 
assessment  of  the  calculation  of 
criminal  history  points  for  first  time 
offenders  and  offenders  who  are  in  the 
highest  criminal  history  categories;  (B) 
assessment  of  the  criminal  history  rules 
for  minor  offenses,  juvenile  offenses, 
and  expunged  convictions;  (C) 
assessment  of  the  criminal  history  rules 
for  related  cases;  and  (D)  consideration 
of  other  application  issues  relating  to 
simplifying  the  operation  of  Chapter 
Four;  (7)  §  3E1.1  (Acceptance  of 
Responsibility),  which  may  include  an 
assessment  of  downward  adjustments 
given  for  timely  entry  of  a  guilty  plea 
prior  to  trial  preparation,  provision  of 
information  regarding  the  defendant's 
role  in  the  offense,  and  the  criteria  for 
demonstrating  acceptance  of 
responsibility;  (8)  consideration, 
through  the  amendment  cycle  ending 
May  1,  2004,  of  amendment  proposals 
pertaining  to  compassionate  release 
programs;  and  (9)  other  miscellaneous 
and  limited  issues  pertaining  to  the 
operation  of  the  sentencing  guidelines, 
including  (A)  offenses  involving 
trafficking  in  oxycodone;  (B)  offenses 
involving  trafficking  in  red 
phosphorous;  (C)  offenses  involving  the 
unlawful  sale  or  transportation  of  drug 
paraphernalia;  (D)  §  5G1.3  (Imposition 
of  a  Sentence  on  a  Defendant  Subject  to 
an  Undischarged  Term  of 
Imprisonment);  and  (E)  policies  for 
volimtary  disclosure  of  offense  conduct 
by  defendants  (§  5K2.16  (Voluntary 
Disclosure  of  Offense))  and  related 
guidelines.  The  Coimnission  also  will 
continue  to  provide  its  assistance  to 
Congress  and  the  Administration  with 
respect  to  the  Commission's  report  to 
Congress,  Cocaine  and  Federal 
Sentencing  Policy,  which  was  submitted 
in  May  2002. 


Authority:  28  U.S.C.  994(a).  (o);  USSC 
Rule.s  of  Practice  and  Procedure  5.2. 

Diana  E.  Murphy, 

Chair. 

(FR  Doc.  02-22541  Filed  9-03-02;  8:45  ami 

BILUNG  CODE  2211 -01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Chiropractic  Advisory  Commtttas; 
Notics  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  Chiropractic  Advisory 
Committee  will  hold  its  first  meeting  on 
Monday,  September  23,  2002,  through 
Wednesday,  September  25,  2002,  at  the 
Department  of  Veterans  Affairs  Central 
Office,  810  Vermont  Avenue  NW.,  Room 
430  Washington  DC  20420.  The  meeting 
will  convene  daily  at  8:30  a.m.  and 
conclude  Monday  and  Tuesday  at  5 
p.m.  and  Wednesday  at  12  noon.  The 
meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
provide  direct  assistance  and  advice  to 
the  Secretary  of  Veterans  Affairs  in  the 
development  and  implementation  of  the 
chiropractic  health  program.  Matters  on 
which  the  Committee  shall  assist  and 
advise  the  Secretary  include  protocols 
governing  referrals  to  chiropractors, 
direct  access  to  chiropractic  care,  scope 
of  practice  of  chiropractic  practitioners, 
definitions  of  services  to  be  provided 
and  such  other  matters  as  the  Secretar\' 
determines  to  be  appropriate. 

On  September  23,  the  Committee  will 
convene  its  opening  session  with  an 
overview  of  the  mission  and  objectives 
of  the  Committee,  an  ethics  briefing,  and 
orientation  briefings  on  requirements  of 
the  Federal  Advisory  Committee  Act 
and  other  administrative  matters.  The 
Committee  will  also  receive  briefings 
from  the  Veterans  Health 
Administration  (VHA)  on  the  current 
status  of  chiropractic  care  within  VHA. 
On  September  24,  the  Committee  will 
receive  briefings  on  human  resources 
policies  pertinent  to  the  charge  of  the 
Committee  and  begin  discussion  of  a 
work  plan  for  the  Conunittee  and  how 
to  address  of  scope  of  practice  issues. 
On  September  25,  the  Committee  will 
continue  discussion  on  scope  of  practice 
of  chiropractic  practitioners  and 
conclude  with  a  discussion  of  action 
items  for  the  Conunittee. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  is  requested  to 
contact  Ms.  Sara  McVicker,  RN,  MN. 
Committee  Manager,  at  (202)  273-«558. 
no  later  than  2  days  before  the  meeting 
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in  order  to  facilitate  entry  to  the 
building.  No  time  will  be  allocated  at 
this  meeting  for  receiving  oral 
presentations  from  the  public.  However, 
the  Committee  will  accept  written 
comments  from  interested  parties  on 
issues  affecting  the  development  and 
implementation  of  the  chiropractic 
health  program  within  the  Veterans 
Health  Administration.  Comments  can 
be  transmitted  electronically  to  the 
Committee  at 

sara.mcvicker@maU.va.gov  or  mailed  to: 
Chiropractic  Advisory  Committee, 
Primary  and  Ambulatory  Care  SHG 
(112),  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  August  23.  2002. 

By  Direction  of  the  Secretary. 
Ron  Aument, 
Deputy  Chief  of  Staff. 

[FR  Doc.  02-22443  Filed  9-3-02:  8:4.t  am| 
BILLING  CODE  832(M>1-M 


DEPARTME^^'  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  IHomeless 
Veterans;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA),  in  accordance  with  Public  Law 
92-463  (Federal  Advisory  Committee 
Act),  gives  notice  that  a  meeting  of  the 
Advisory  Committee  on  Homeless 


Veterans  will  be  held  from  Wednesday, 
September  18,  200*2,  through  Friday, 
September  20,  2002,  at  the  VA  Medical 
Center,  Room  100,  10000  Brecksville 
Road,  Brecksville,  OH.  The  meeting  will 
begin  at  8:30  a.m.  each  day  and 
conclude  on  Wednesday  and  Thursday 
at  4:30  p.m.  and  Friday  at  noon,  the 
meeting  is  open  to  the  public. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
with  an  on-going  assessment  of  the 
effectiveness  of  the  policies, 
organizational  structures,  and  services 
of  the  Department  in  assisting  homeless 
veterans.  The  Committee  shall  assemble 
and  review  information  relating  to  the 
needs  of  homeless  veterans  and  provide 
on  going  advice  on  the  most  appropriate 
means  of  providing  assistance  to 
homeless  veterans.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  activities. 

On  September  18,  the  Committee  will 
visit  program  sites  in  the  Cleveland, 
Ohio,  area  that  provide  housing  and 
supportive  services  to  homeless 
veterans.  On  September  19,  the 
Committee  will  receive  information 
about  Federal  efforts  to  coordinate 
services,  veteran  access  to  homeless 
services  from  VA  health  and  benefits 
programs  and  review  new  initiatives  to 
assist  veterans.  On  September  20,  the 
Committee  will  conclude  with  reviews 
of  previous  presentations  and  discuss 
future  actions  for  the  Committee, 


including  formulation  of  Committee 
recommendations. 

Those  wishing  to  attend  the  meeting 
should  contact  Mr.  Pete  Dougherty, 
Department  of  Veterans  Affairs,  at  (202) 
273-5764.  No  time  will  be  allocated  for 
receiving  oral  presentations  from  the 
public.  However,  the  Committee  will 
accept  written  comments  from 
interested  parties  on  issues  affecting 
homeless  veterans.  Such  comments 
should  be  referred  to  the  Committee  at 
the  following  address:  Advisory 
.  Committee  on  Homeless  Veterans, 
Homeless  Veterans  Programs  Office 
(075D).  U.S.  Department  of  Veterans 
Affairs,  810  Vermont  Avenue,  NW., 
Washington,  DC  20420. 

Dated:  August  23,  2002. 

By  Direction  of  the  Secretary. 
Ron  Aument, 
Deputy  Chief  of  Staff. 

[FR  Doc.  02-22442  Filed  9-3-02;  8:45  am) 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Medical  Research  Service  Merit  Review 
Committee,  Notice  of  Meetings 

The  Department  of  Veterans  Affairs . 
gives  notice  under  the  Federal  Advisory 
Committee  Act,  5  U.S.C.  App.,  of  the 
following  meetings  to  be  held  from  8 
a.m.  to  5  p.m.  as  indicated  below: 


Subcommittee  for 


Date(s) 


Location 


Respiration  

Immunology  &  Dermatology  

Surgery  

Aging  &  Clinical  Geriatrics 

Nephrology  

Cardiovascular  Studies  

General  Medical  Science  

Endocrinology 

Alcoholism  &  Drug  Dependence  

Mental  Health  &  Behav  Sciences 

Gastroenterology  

Clinical  Research  Program 

Infectious  Diseases  

Neurobiology-C 

Oncology  

Hematology  

Neurobiology-D 

Epidemiology  

Medical  Research  Sen/ice  Merit  Review  Committee 


September  19,  2002  . 
September  19,  2002  . 
September  23,  2002  . 
September  27,  2002  . 
Septemt)er  27,  2002  . 
September  30,  2002  . 
September  30,  2002  . 
October  3-4,  2002  .... 

October  4,  2002  

October  7,  2002  

October  14,  2002  

October  16,  2002  

October  17-18,  2002 

October  18,  2002  

October  21-22,  2002 

October  24,  2002  

October  24-25,  2002 

October  29,  2002  

December  5,  2002  .... 


Holiday  Inn  Central 
Washington  Plaza 
Holiday  Inn  Central 
Washington  Plaza 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
Maniott  Residence  Inn 
Washington  Plaza 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central    . 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  Inn  Central 
Holiday  inn  Central 
Marriott  Residence  Inn 
Holiday  Inn  Central 
Holiday  Inn  Central 


The  addresses  of  the  hotels  are: 

Holiday  Inn  Central,  1501  Rhode  Island 
Avenue,  NW,  Washington,  DC 

Marriott  Residence  Inn — Thomas  Circle, 
1199  Vermont  Avenue,  NW, 
Washington,  DC 

Washington  Plaza,  10  Thomas  Circle, 
NW,  Washington,  DC 


These  subcommittee  meetings  are  for 
the  purpose  of  evaluating  the  scientific 
merit  of  research  conducted  in  each 
specialty  by  Department  of  Veterans 
Affairs  (VA)  investigators  working  in 
VA  Medical  Centers  and  Clinics. 

The  subcommittee  meetings  will  be 
open  to  the  public  for  approximately 
one  hour  at  the  start  of  each  meeting  to 


discuss  the  general  status  of  the 
program.  The  remaining  portion  of  each 
subcommittee  meeting  will  be  closed  to 
the  public  for  the  review,  discussion, 
and  evaluation  of  initial  and  renewal 
projects. 

The  closed  portion  of  the  meetings 
involves  discussion,  examination, 
reference  to  and  oral  review  of  site 
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visits,  staff  and  consultant  critiques  of 
research  protocols  and  similar 
documents.  During  this  portion  of  the 
subcommittee  meetings,  discussion  and 
recommendations  will  deal  with 
qualifications  of  personnel  conducting 
the  studies,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  as  well  as 
research  information,  the  prematiue 
disclosure  of  which  could  significantly 
frustrate  implementation  of  proposed 


agency  action  regarding  such  research 
projects. 

As  provided  by  subsection  10(d)  of 
Public  Law  92-463,  as  amended  by 
Public  Law  94-409,  closing  portions  of 
.these  subcommittee  meetings  is  in 
accordance  with  5  U.S.C,  552b(c)  (6) 
and  (9)(B).  Those  who  plan  to  attend  or 
would  like  to  obtain  a  copy  of  minutes 
of  the  subcommittee  meetings  and 
rosters  of  the  members  of  the 
subcommittees  should  contact  LeRoy  G. 


Frey,  Ph.D.,  Chief,  Program  Review 
Division,  Medical  Research  Service, 
Department  of  Veterans  Affairs, 
Washington,  DC,  (202)  408-3630. 

Dated:  August  23,  2002. 

By  Direction  of  the  Secretary. 

Ron  Aument, 

Deputy  Chief  of  Staff. 

(FR  Doc,  02-22441  Filed  9-3-02:  8:4.=i  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

42  CFR  Part  403 
[CMS-4027-F] 
RIN  0938-AL2S 

Medicare  Program;  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative 

agency:  Centers  for  Mediccire  & 
Medicaid  Services  (CMS),  HHS. 
ACTION:  Final  rule. 

SUMMARY:  This  final  rule  describes  the 
Department  of  Health  and  Human 
Services'  (HHS)  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  and  sets  forth  the  necessary 
requirements  to  participate  in  the 
initiative. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  November  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  DeCaro,  (410)  786-6604. 
SUPPLEMENTARY  INFORMATION:  Copies:  To 
order  copies  of  the  Federal  Register 
containing  this  document,  send  your 
request  to:  New  Orders,  Superintendent 
of  Documents,  P.O.  Box  371954, 
Pittsburgh,  PA  15250-7954.  The  cost  for 
each  copy  is  $9.  Please  specify  the  date 
of  the  issue  requested  and  enclose  a 
check  or  money  order  payable  to  the 
Superintendent  of  Dociunents,  or 
enclose  your  Visa  or  Master  Card 
number  and  expiration  date.  Credit  card 
orders  can  also  be  placed  by  calling  the 
order  desk  at  (202)  512-1800  (or  toll  fi-ee 
at  1-888-293-6498)  or  by  faxing  to 
(202)  512-2250.  You  can  also  view  and 
photocopy  the  Federal  Register 
dociunent  fit  most  libraries  designated 
as  Federal  Depository  Libraries  and  at 
many  other  public  and  academic 
libraries  throughout  the  country  that 
receive  the  Federal  Register.  This 
Federal  Register  document  is  also 
available  from  the  Federal  Register 
online  database  through  GPO  Access,  a 
service  of  the  U.S.  Government  Printing 
Office.  The  Web  site  address  is  http:// 
www.access.gpo.gov/nara/index.html. 

To  assist  readers  in  referencing 
sections  contained  in  this  document,  we 
are  providing  the  following  table  of 
contents. 

Table  of  Contents 

I.  Background 

A.  Purpose  of  the  Initiative 

B.  Statutory  Basis  for  the  Initiative 

1.  Section  4359  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990 


2.  Sections  1102,  1140,  and  1871  of  the 
Social  Security  Act 

C.  |uly  2001  Program  Superceded 

D.  Objectives  and  Major  Aspects  of  the 
Initiative 

1.  Objectives 

2.  Summary  of  Major  Policies  in  the  Final 
Rule  in  Response  to  Public  Comments 

E.  Conditions  of  Endorsement  and  the 
Endorsement  Initiative 

1 .  General 

2.  Beneficiary  Eligibility  and  Enrollment 

3.  Card  Sponsor  Organization,  Structure, 
and  Experience 

a.  Years  of  Experience  and  Covered  Lives 

b.  Financial  Integrity  and  Business  Ethics 

c.  Enrollment  Exclusivity 

4.  Formulary  and  Discounts  to 
Beneficiaries 

5.  Manufacturer  Rebates  and  Discounts 

6.  Access  to  Retail  Pharmacies 

a.  Pharmacy  Network 

b.  Home  Delivery 
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7.  Other  Drug-Related  Items  and  Services 
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c.  Information  and  Outreach 
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e.  Customer  Complaints 
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a.  General  Comments 

b.  Enrollment  Exclusivity 
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Materials 

d.  Price  Comparison 
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10.  Our  Educational  Efforts 

11.  Oversight  and  Reporting 

a.  Reporting 

b.  Other  Oversight 

12.  Other 

a.  Standardized  Identification  Cards 

b.  Best  Price 

c.  Partnering  with  States 

d.  Managed  Care  Organizations 

e.  Blood  Glucose  Monitoring  Equipment 
and  Supplies 

f.  Low-Income  Only  Programs 

13.  Mechanics  of  Endorsement 

II.  Provisions  of  the  Proposed  Rule 

III.  Provisions  of  the  Final  Rule 

IV.  Collection  of  Information  Requirements 

V.  Regulatory  Impact  Analysis  and 

Regulatory  Flexibility  Act  Analysis 

A.  Overall  Impact 

B.  Unfunded  Mandates  Reform  Act 

C.  Federalism 

D.  Limitations  of  Our  Analyses 

E.  Impact  of  the  Rebate  and  Discount 
Requirements 

1.  Medicare  Beneficiary  Estimated 
Enrollment 

2.  Estimated  Portion  of  Drug  Spending 
Included 

3.  Estimated  Beneficiary  Savings 

4.  Projection  Assumptions 

5.  Anticipated  Effects  on  Medicare 
Beneficiaries 

6.  Anticipated  Effects  on  the  Medicare 
Program 


7.  Anticipated  Effects  on  National  Retail 
Prescription  Drug  Spending 

8.  Regulatory  Flexibility  Act  Analysis  of 
Effects  on  Small  Entities 

a.  General 

b.  Estimated  Impact  on  Small  Entities 

c.  Number  of  Small  Entities  Affected 

d.  Average  Estimated  Economic  Impact  on 
Small  Pharmacies 

e.  Sensitivity  Analysis 

f.  Small  Rural  Hospitals 

F.  Alternatives  Considered  Relative  to 
Pharmacies,  Particularly  Small 
Pharmacies 

G.  Estimated  Costs  and  Anticipated 
Benefits 

1.  Private  Sector  Administrative 
Consortium,  Its  Start-Up  and  Activities 

2.  Production  and  Distribution  of 
Information  and  Outreach  Materials 

3.  Customer  Service  Call  Center 

4.  Other  Considerations  Concerning 
Production  and  Distribution  of 
Information  and  Outreach  Materials  and 
the  Customer  Service  Call  Center 

5.  Total  Estimated  Major  Administrative 
Costs  to  Card  Sponsors 

6.  Manufacturer  Rebates  or  Discounts 

7.  Medicare's  Beneficiary  Education  and 
Outreach  Plans 

H.  Conclusion  to  Impact  Analysis 
Regulation  Text 

L  Background 

A.  Purpose  of  the  Initiative 

The  purpose  of  this  final  rule  on  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  is  to  assist 
Medicare  beneficiaries  in  making 
optimal  use  of  their  Medicare-covered 
services  and  to  provide  Medicare 
beneficiaries  with  information, 
counseling  and  education  on  private 
sector  plans  and  opportunities  available 
to  them  to  lower  their  prescription  drug 
costs.  There  already  exist  a  number  of 
private  sector  tools — such  as 
formularies,  use  of  generic  drugs,  and 
negotiation  of  discoiuits  or  rebates— for 
obtaining  prescription  drugs  at 
discounted  prices.  Also,  a  number  of 
commercial  products  and  drug  discount 
programs  already  exist  that  offer 
discoimts  to  seniors  and  others.  This 
final  rule  and  initiative  will  recognize 
those  drug  discoimt  programs  that  offer 
features  we  believe  are  most  useful  to 
beneficiaries,  and  will  educate  Medicare 
beneficiaries  about  the  methods  used  in 
the  private  sector  to  lower  prescription 
drug  costs.  This  will  assist  beneficiaries 
in  making  optimal  use  of  their  Medicare 
covered  services. 

While  Medicare  generally  does  not 
cover  the  piut:hase  of  outpatient 
prescription  drugs,  Medicare  Part  B,  in 
section  1832  of  tibe  Social  Security  Act 
(the  Act),  provides  benefits  for  a  variety 
of  other  outpatient  services  and 
procedures,  including  physician  office 
visits  and  services  for  which  a 
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prescription  drug  order  is  a  critical 
component  of  the  service  provided.  In 
2000,  the  Medicare  fee-for-service 
program  paid  for  approximately  188 
million  physician  office  visits  (for  new 
and  established  patients)  at  a  program 
cost  of  nearly  $6.6  billion  for  the  visits 
alone,  not  including  other  services  such 
as  lab  tests  or  procediues.  See  Table  62, 
Health  Care  Financing  Review, 
Medicare  and  Medicaid  Statistical 
Supplement,  2002.  impublished.  Ouir 
preliminary  analysis  of  2001  Medicare 
data  indicates  that  fee-for-service 
beneficiaries  had,  on  average,  roughly  6 
physician  office  visits  per  person. 

Over  the  last  two  decades, 
prescription  drugs  have  played  an 
increasingly  critical  role  in  these 
outpatient  medical  care  settings  and  as 
such,  prescription  drugs  are  an  integral 
part  of  the  treatment  plans  that 
physicians  develop  for  patients  during 
office  visits.  According  to  an 
unpublished  analysis  by  the  National 
Center  for  Health  Statistics  of  data  from 
the  2000  National  Ainbulatory  Medical 
Care  Survey  (NAMCS),  approximately 
70  percent  of  all  physician  office  visits 
for  individuals  65  years  of  age  or  older 
include  the  physician  prescribing  new 
or  continued  medications,  or  supplying 
or  administering  a  prescription  drug  to 
the  patient.  Further,  published  NAMCS 
data  indicate  that  the  niunber  of  new 
drug  prescriptions,  renewals,  or  drug 
administrations  per  100  physician  office 
visits  for  patients  65  years  of  age  or 
older  has  grown  from  roughly  150  in 
1965  to  nearly  200  in  1999.  See 
"Advance  Data  From  Vital  and  Health 
Statistics  Niunber  322",  National 
Ambulatory  Medicare  Care  Survey:  1999 
Summary,  July  2001. 

Despite  Uie  increasing  importance  of 
prescription  drugs  in  medical  treatment, 
otir  data  indicate  that  over  9  million 
Medicare  beneficiaries  are  without  drug 
coverage.  Many  of  these  individuals  also 
are  either  not  aware  of  or  do  not  have 
access  to  the  private  sector  methods 
insiuance  companies  and  drug  discoimt 
card  programs  use  to  lower  drug  costs. 
Even  if  beneficiaries  are  aware  of 
prescription  drug  discoimt  cards,  they 
frequently  do  not  have  enough 
information  to  make  a  meaningful 
choice  among  available  prescription 
drug  discount  cards.  See  for  example. 
Kaiser  Family  Foundation,  Prescription 
Drug  Discount  Cards:  Current  Programs 
and  Issues.  February  2002.  These 
beneficiaries  do  not  benefit  from  lower 
negotiated  drug  prices.  This  means  that 
the  nation's  elderly  without  drug 
coverage,  along  with  uninsured 
Americans,  are  likely  paying  the  highest 
prices  for  drugs  in  the  marketplace — 
prices  higher  than  those  paid  by 


working  individuals,  whose  drugs  are 
covered  by  group  health  insurance.  The 
lack  of  drag  coverage,  combined  with 
the  high  prices,  means  that  some  of 
»these  beneficiaries  may  not  fill 
prescriptions  or  may  have  them  filled 
less  often  because  they  caimot  afford  the 
cost.  Failing  to  fill  a  prescription 
ordered  by  a  doctor  is  not  an  optimal 
use  of  a  physician  visit  paid  for  by  the 
Medicare  program. 

Providing  education  to  seniors  on 
ways  to  access  more  affordable 
prescription  drugs — especially  for  those 
beneficiaries  without  (frug  coverage — 
will,  we  believe,  allow  Medicare 
beneficiaries  to  make  more  optimal  use 
of  their  Medicare-covered  services,  such 
as  the  service  of  having  a  physician 
provide  an  examination  and  issue  a 
prescription  order.  We  believe  that 
when  beneficiaries  do  not  comply  with 
the  prescription  drug  regimens  ordered 
by  their  physicians  as  a  result  of  an 
office  visit  because  of  lack  of  drug 
coverage  or  lack  of  affordable  access  to 
prescription  drugs,  beneficiaries  are  not 
mgjking  the  most  optimal  use  of  their 
Medicare-covered  physician  visits  and 
other  outpatient  services.  There  is 
evidence  that  large  numbers  of 
beneficiaries,  particularly  those  without 
drug  coverage,  do  not  fill  some 
prescriptions  ordered  by  their 
physicians  and  skip  doses  to  make  their 
drugs  last  longer  due  to  cost  concerns. 
A  recent  study  of  Medicare  beneficiaries 
in  eight  states  found  that  among  those 
without  drug  coverage,  25  percent 
reported  not  filling  a  prescription  due  to 
cost,  and  27  percent  reported  skipping 
doses  to  make  drugs  last  longer.  These 
rates  of  noncompliance  with  physician 
prescribing  orders  were  more  than 
double  the  rates  reported  among 
beneficiaries  with  drug  coverage.  See 
Dana  G.  Safr^n,  et  al.,  "Prescription 
Drug  Coverage  And  Seniors:  How  Well 
Are  States  Closing  the  Gap?"  Health 
Affairs  Web  Exclusive  W253  (July, 
2002).  Addiitional  examples  of  related 
research  are  discussed  in  section  I.B  of 
this  preamble,  discussing  the  statutory 
basis  for  the  initiative. 

Furthermore,  analysis  of  1§97  and 
1998  data  from  a  nationally 
representative  sample  of  Medicare 
beneficiaries  shows  that  Medicare 
beneficiaries  without  drug  coverage  fill 
fewer  prescriptions  than  those  with 
drug  coverage.  See  John  A.  Poisal  and 
Lauren  Murray,  "Growing  Differences 
Between  Medicare  Beneficiaries  With 
and  Without  Drug  Coverage,"  20  Health 
Affairs  74,  (2001).  Our  more  recent 
analysis  of  data  from  the  1999  Medicare 
Current  Beneficiary  Survey  (MCBS) 
indicates  that,  overall,  beneficiaries 
without  drug  coverage,  on  average,  self- 


report  filling  fewer  prescriptions  (17.7) 
than  those  with  drug  coverage  (25.1). 
This  phenomenon  holds  true  even 
among  groups  of  beneficiaries  with  large 
niunbers  of  chronic  conditions.  For 
beneficiaries  with  five  or  more  chronic 
conditions,  those  without  drug  coverage 
self-report,  on  average,  filling 
approximately  38.7  prescriptions 
compared  to  beneficiaries  with  drug 
coverage,  who  self-report  filling,  on 
average,  44.4  prescriptions. 

Not  filling  prescriptions,  skipping 
doses,  or  cutting  pills  in  half  is  referred 
to  in  the  medicaJ  literature  as 
"medication  noncompliance"  and  can 
have  adverse  health  effects.  Medication 
noncompliance  can  lead  to  worsening 
health  problems  and  the  need  for 
additional  health  care  services.  A  study 
of  prescription  drug  noncompliance 
among  disabled  adults  found  that  about 
half  of  the  individuals  reporting 
medication  noncompliance  due  to  cost 
reported  experiencing  one  or  more 
health  problems  as  a  result,  including 
pain,  discomfort,  disorientation,  change 
in  blood  pressure  or  other  vital  signs, 
having  to  go  a  doctor  or  emergency 
room,  or  being  hospitalized.  See  Jane 
Kennedy  and  ChristofAer  Erb, 
"Prescription  Noncomplianct-  Due  to 
Costs  Among  Adults  with  Disabilities  in 
the  United  States,"  American  Journal  of 
Public  Health,  July  2002.  This  study 
also  cites  other  research  indicating  that 
medication  noncompliance  is  a  clinical 
problem,  particularly  related  to  chronic 
illnesses  such  as  hypertension,  and  has 
been  found  to  be  a  predictor  of  hospital 
admissions  and  emergency  room  visits 
in  other  studies.  We  believe  that 
medication  noncompliance  can  lead  to 
additional  Medicare  program  costs 
which  burden  the  Medicare  program, 
thus  this  final  rule  works  towards 
furthering  the  interest  of  efficient 
program  management. 

In  addition,  even  Medicare 
beneficiaries  without  prescription  drug 
coverage,  but  who  can  afford  to  pay  out- 
of-pocket  for  prescription  drugs,  do  not 
have  access  to  the  most  sophisticated 
systems  used  in  insured  products  to 
detect  and  provide  information  between 
pharmacies  on  drug  interactions, 
interaction  prevention,  and  allergy 
monitoring.  Further,  a  substantial 
number  of  uninsured  beneficiaries,  or 
beneficiaries  with  capped  prescription 
drug  coverage,  have  little  experience  or 
knowledge  on  how  they  might  lower 
their  prescription  drug  costs,  for 
example  by  obtaining  a  prescription 
drug  discount  card  or  by  using  generic 
equivalents. 

To  fulfill  the  Medicare  program  goals 
and  to  educate  Medicare  beneficiaries 
on  this  important  aspect  of  their  care 
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and  treatment  plans,  this  final  rule 
creates  a  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative.  This  initiative  is  intended  to 
educate  beneficiaries  regarding  the 
products  and  tools  already  available  to 
them  in  the  private  sector  for  reducing 
their  prescription  drug  costs,  including 
the  use  of  generic  drugs.  Our  initiative 
is  intended  further  to  inform  Medicare 
beneficiaries  about  how  they  can  receive 
the  types  of  price  concessions  that  are 
typical  of  insurance  products.  This  final 
rule  does  not,  nor  does  it  intend  to, 
create  a  new  Medicare  benefit.  The 
initiative  merely  creates  a  mechanism — 
the  Medicare  endorsement  for 
qualifying  drug  discoimt  cards — to 
recognize  those  programs  with  features 
we  believe  are  most  useful  to 
beneficiaries,  and  to  educate  and  assist 
Medicare  beneficiaries  in  accessing  the 
methods  used  in  the  private  sector  for 
lowering  prescription  drug  costs.  We 
believe  that  by  educating  beneficiaries 
about  opportimities  to  access  more 
affordable  prescription  drugs, 
beneficiaries  will  be  more  likely  to  be 
compliant  with  prescription  drug 
treatment  plans  and  consequently  will 
make  more  optimal  use  of  their 
Medicare-covered  services.  This 
initiative  is  consistent  not  only  with  the 
Secretary's  duty  under  the  Medicare 
program  to  educate  beneficiaries,  but  is 
also  consistent  with  the  Secretary's 
duties  imder  the  Act  to  effectuate  the 
purposes  of  the  Medicare  program. 

B.  Statutory  Basis  for  the  Initiative 

1.  Section  4359  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990 

As  we  explained  in  the  preamble  to 
the  proposed  rule  published  in  the 
Federal  Register  on  March  6,  2002  (67 
FR  10262),  the  authority  for  this 
initiative  is  primarily  based  upon  the 
educational  and  assistance  authority 
foimd  in  section  4359(a)  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990 
(OBRA)(Pub.  L.  101-508).  Under  that 
section,  the  Secretary  is  authorized  to 
"establish  a  health  insurance  advisory 
service  program  *   *  *  to  assist 
Medicare-eligible  individuals  with  the 
receipt  of  services  under  the  Medicare 
and  Medicaid  programs  and  other 
health  insurance  programs."  Section 
4359(c)(1)(B)  of  OBRA  authorizes  the 
Secretary  to  "provide  for  information, 
counseling,  and  assistance  for  Medicare- 
eligible  individuals"  with  respect  to 
benefits,  whether  or  not  covered  by 
Medicare.  The  statute  is  broadly  written, 
with  section  4359(c)  authorizing  the 
Secretary  to  provide  "such  other 
services  as  the  Secretary  deems 
appropriate  to  increase  beneficiary 


understanding  of,  and  confidence  in,  the 
Medicare  program  and  to  improve  the 
relationship  between  beneficiaries  and 
the  program."  Section  4359(f)  of  OBRA 
expressly  anticipates  that  there  will  be     • 
"other  health  insurance  informational 
and  counseling  services"  for  Medicare- 
eligible  individuals. 

As  we  stated  in  the  proposed  rule,  we 
believe  that  this  initiative  meets  the 
definition  of  a  beneficiary  assistance 
program  because  it  will  assist  Medicare 
beneficiaries  not  just  with  their 
utilization  of  Medicare-covered  services, 
but  also  with  the  receipt  of  services 
common  under  other  health  insurance 
programs.  Access  to  more  affordable 
prescription  drugs  will  assist 
beneficiaries  in  receiving  services  under 
Medicare  and  other  health  insurance 
programs,  since  access  could  lead  them 
to  more  effectively  or  efficiently  use 
Medicare  services,  such  as  physician  or 
hospital  services.  In  fact,  as  we  state  in 
one  of  the  responses  below,  several 
studies  have  shown  that  access  to  lower- 
price  prescription  drugs  can  result  in 
more  effective  or  efficient  use  of 
medical  care.  One  study,  which  we 
discuss  in  more  detail  below,  showed 
that  such  access  resulted  in  a  lower 
incidence  of  nursing  home  admissions. 
In  addition,  to  the  extent  that  better 
pricing  on  drugs  leads  beneficiaries  to 
comply  with  the  drug  regimens 
prescribed  by  their  physicians,  this 
initiative  results  in  beneficiaries  making 
better  use  of  their  Medicare-covered 
physician  visits. 

We  also  believe  that  this  initiative 
will  be  a  valuable  educational  tool  for 
beneficiaries.  It  will  improve  their 
understanding  of  how  to  access  better 
prescription  drug  prices,  as  well  as 
increase  their  understanding  of  the 
private  sector  tools  currently  used  to 
lower  prescription  drug  costs  and 
improve  the  quality  of  pharmaceutical 
services. 

Outpatient  prescription  drugs 
generally  are  not  a  covered  benefit 
under  Medicare.  However,  we  believe 
that  prescription  drugs  are  so 
intertwined  with  other  types  of 
Medicare-covered  care,  such  as 
physician  visits  and  medical  and 
surgical  care  that  beneficiaries  should 
receive  information,  counseling,  and 
assistance  regarding  prescription  drug 
discoimt  programs.  Section  4359Cb)  of 
OBRA  instructs  the  Secretary  to  provide 
education  and  assistance  not  just  about 
Medicare-covered  benefits,  but  also 
about  benefits  not  covered  by  the 
Medicare  program.  For  several  years  we 
have  offered  Medicare  beneficiaries 
education  and  assistance  in  accessing 
several  non-covered  benefits  that  are 
complimentary  to  Medicare,  Medicaid, 


and  other  health  insurance  programs. 
Our  "Guide  to  Choosing  a  Nursing 
Home"  discusses  long-term  care  options 
outside  Medicare  coverage,  including 
assisted  living,  subsidized  senior 
housing,  and  private  long-term  care 
insurance.  We  provide  further  education 
to  beneficiaries  regarding  options  for 
long-term  care,  such  as  adult  day  care 
and  community-based  services,  many  of 
which  are  not  covered  by  Medicare. 
Finally,  we  provide  educational 
assistance  concerning  prescription 
drugs.  For  example,  the  Medicare  Web 
site  (http://www.Medicare.gov)  provides 
information  on  programs  that  o^er 
discounts  or  fi^e  medication  to 
individuals  in  need.  Beneficiaries  may 
access  information  on  pharmaceutical 
companies  or  associations  that  offer 
assistance  programs  for  those  with  low 
incomes,  on  available  State  assistance 
programs,  or  on  community-based 
programs  available  in  their  area.  This 
Web  site  also  provides  a  link  to  an 
article  on  Internet  pharmacies. 

Moreover,  by  enhancing  the  buying 
power  and  knowledge  of  beneficiaries, 
we  believe  that  we  will  further  the 
Congressional  goal  in  section  4359(c)  of 
OBRA  of  "increas[ing]  beneficiary 
understanding  of,  and  confidence  in,  the 
Medicare  program  and  *  *  * 
improv[ing]  the  relationship  between 
beneficiaries  and  the  program." 

In  one  of  the  responses  to  comments 
below,  we  discuss  studies  by  the 
Employee  Benefits  Research  Institute 
that  demonstrate  a  lack  of  confidence 
among  older  Americans  in  the  ability  to 
afford  prescription  drug  costs.  While 
beneficiary  confidence  in  Medicare  is 
already  high,  we  believe  such 
confidence  will  be  enhanced  by 
educating  beneficiaries  about  discount 
drug  programs  and  assisting  them  in 
obtaining  discounted  prices,  as  well  as 
other  valuable  pharmacy  services.  This 
initiative  will  dlow  beneficiaries  to 
make  more  efficient  and  efi'ective  use  of 
their  Medicare  services,  as  well  as 
benefits  that  may  be  available  to  them 
under  Medigap  plans,  employer- 
sponsored  group  health  plans,  retiree 
health  insiu-ance,  or  other  health 
insurance  programs.  We  believe  that  the 
broad  provisions  of  section  4359  of 
OBRA  permit  us  to  pursue  these 
important  objectives.  (See  Texas  Gmy 
Panthers  v.  Thompson,  139  F.Supp.2d 
66,  76  (D.D.C.  2001),  vacated  and 
remanded  on  other  grounds  by  37  Fed. 
Appx.  542,  2002  WL  1359464  (D.C.  Cir. 
May  17,  2002)  (finding  that  section  4359 
df  OBRA  is  ambiguous  in  defining  what 
types  of  "information,  counseling,  and 
assistance"  are  to  be  provided,  and 
therefore  deferring  to  the  Secretary's 
reasonable  interpretation  of  the  statute.)) 
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Comment:  Several  commenters  stated 
their  belief  that  we  lack  the  statutory 
authority  to  implement  the  program. 
Commenters  proposed  that  section  4359 
of  OBRA  is  merely  an  educational 
resource  for  providing  seniors  with 
information  regarding  benefits  and 
services  available  imder  Medicare  and 
Medicaid.  Commeriters  also  stated  that 
a  district  court  previously  stopped  the 
drug  card  program  due  to  lack  of 
authority,  and  that  because  this  program 
is  allegedly  similar  to  the  proposed 
program,  we  need  the  Congress  to  grant 
specific  statutory  authority. 

Response:  For  the  reasons  stated  in 
the  preamble  to  the  proposed  rule,  as 
well  as  in  the  preamble  to  this  final  rule, 
we  believe  that  we  possess  the  statutory 
authority  to  implement  this  initiative. 
We  believe  that  section  4359  of  OBRA 
is  broad  concerning  the  types  of 
assistance  that  the  Secretary  may  offer 
in  order  to  improve  beneficiary 
confidence  in  the  Medicare  program  and 
to  improve  the  relationship  between 
beneficiaries  and  the  program;  and  that 
therefore,  the  Secretary  has  the 
discretion  to  interpret  section  4359  in  a 
manner  that  will  provide  assistance  to 
Medicare  beneficiaries  through  this 
discount  card  initiative.  If  section  4359 
were  intended  only  for  providing 
information,  as  one  commenter  suggests, 
then  there  would  have  been  no  need  for 
the  Congress  to  state  that  the  beneficiary 
assistance  program  shall  provide  for 
"information,  counseling,  and 
assistance  for  Medicare-eligible 
individuals."  Section  4359(c)  (emphasis 
added).  The  requirement  that  the 
beneficiary  assistance  program  provide 
assistance,  in  addition  to  coimseling 
and  information,  suggests  that  the 
Congress  contemplated  more  than  the 
provision  of  information.  While  the 
Congress's  use  of  the  term  "assistance" 
would  not  provide  authority  to  spend 
benefit  dollars  on  prescription  drugs,  or 
to  mandate  discounts  from 
manufacturers  or  pharmacies,  this 
initiative  does  not  impose  requirement 
on  any  entities — it  merely  creates 
conditions  that  we  will  use  to  endorse 
card  programs  that  we  consider  to  be 
appropriate  for  beneficiaries.  Thus,  we 
believe  that  the  Congress's  use  of  the 
term  "assistance"  suggests  that  the 
Secretary  can  assist  beneficiaries  by 
informing  them  of,  and  educating  them 
about,  the  private  sector  discount  cards 
that  we  believe  include  features  most 
appropriate  for  beneficiaries.  In  4359(cl, 
the  Congress  also  required  the 
"beneficiary  assistance  program  [to] 
provide  such  other  services  as  the 
Secretary  deems  appropriate."  Id. 
(emphasis  added).  If  the  Congress  had 


intended  to  limit  the  beneficiary 
assistance  programs  to  providing 
information,  then  there  would  have 
been  no  need  to  include  the  "other 
services"  language  in  the  section. 
Finally,  if  the  purpose  of  section  4359 
were  merely  to  increase  beneficiary 
understanding  of  the  Medicare  program, 
then  there  would  have  been  no  need  for 
the  Congress  to  authorize  the  Secretary 
also  to  increase  beneficiary  "confidence 
in"  the  Medicare  program  and  "to 
improve  the  relationship  between 
beneficiaries  and  the  program."  Id. 

Commenters  are  correct  that  a  United 
States  District  Covul  judge,  in  National 
Ass'n  of  Chain  Drug  Stores  v. 
Thompson,  No.  01-1554  (D.D.C.  2001), 
made  a  preliminary  finding  that  section 
4359  of  OBRA  did  not  provide  the 
necessary  legal  authority  for  the 
program  published  in  the  Federal 
Register  on  July  18,  2001  (66  FR  37563). 
We  respectfully  disagree  with  that 
preliminary  finding,  but  we  have  abided 
by  it  by  ceasing  all  activity  on  any 
applications  received  in  response  to  the 
application  published  in  the  simmier  of 
2001.  We  anticipate  that,  if  the  plaintiffs 
believe  that  the  final  rule  is 
substantially  similar  to  the  program 
published  in  the  July  18,  2001  Federal 
Register,  they  will  seek  further  judicial 
review,  which  could  result  in  a  delay  in 
implementation. 

2.  Sections  1102, 1140,  and  1871  of  the 
Social  Security  Act 

Sections  1102, 1140,  and  1871  of  the 
Social  Security  Act  (the  Act),  in 
conjunction  with  the  authority  provided 
by  section  4359  of  OBRA,  lend  further 
support  to  this  initiative.  Sections  1102 
and  1871  of  the  Act  prowde  the 
Secretary  with  general  rulemaking 
authority.  Section  1102  of  the  Act 
provides  the  Secretary  with  the 
authority  to  publish  such  rules  and 
regulations  as  "may  be  necessary  to  the 
efficient  administration  of  the  functions 
with  which"  he  is  charged.  Facilitating 
beneficiary  access  to  lower-cost 
prescription  drugs,  and  improving  their 
access  to  other  valuable  pharmacy 
services,  will  lead  to  greater  efficiency 
in  the  Medicare  program.  For  example, 
with  improved  access  to  prescription 
drugs,  beneficiaries  will  be  more 
inclined  to  follow  their  drug  regimens, 
which  could  affect  their  need  for 
Medicare-covered  services. 

Prescription  drugs  are  an  integral  part 
of  treatment  of  medical  problems,  and 
Medicare  beneficiaries  are  more  likely 
to  have  multiple  and  complex  medical 
problems.  Therefore,  easier  access  to 
drug  price  comparisons,  greater 
beneficiary  access  to  affordable 
prescription  drugs  and  expertise  on  how 


to  use  them  will  lead  to  more  effective 
and  efficient  use  of  items  and  services 
covered  by  the  Medicare  program. 
Courts  have  acknowledged  that  the 
authority  under  section  1102  of  the  Act 
is  "broad,"  (National  Welfare  Rights 
Organization  v.  Mathews.  533  F.2d  637 
(D.C.  Cir.  1976))  and  have  even  stated 
that  a  "more  plenary  great  (sic)  of  rule- 
making power  would  be  difficult  to 
devise."  (Serritella  v.  Engleman,  339 
F.Supp.  738,  752  P.N.J.),  afTd  per 
curiam,  462  F.2d  601  (3d  Cir.  1972)). 

Section  1140  of  the  Act  also  supports 
this  initiative.  That  section,  among  other 
things,  prohibits  misuse  of  the  word, 
"Medicare,"  in  a  manner  that  a  person 
knows  or  should  know  would  convey 
the  false  impression  that  an  item  is 
approved,  endorsed,  or  authorized  by 
the  Health  Care  Financing 
Administration  (the  predecessor  tathe 
agency  CMS)  or  the  Department  of 
Health  and  Himian  Services.  By 
prohibiting  the  use  of  the  term 
"Medicare"  to  convey  the  false 
impression  that  an  item  is  approved  or 
endorsed  by  us,  the  statute  implicitly 
recognizes  that  the  impression  may  be 
accurate  and  authorized  in  some 
circumstances.  Thus,  section  1140  of  the 
Act,  in  combination  with  the 
educational  and  assistance  authority  of 
section  4359  of  OBRA,  as  well  as  the 
general  rulemaking  authority  of  sections 
1102  and  1871  of  the  Act,  provides 
further  support  for  the  Secretary  to 
endorse  qualified  entities  as  being 
approved  by  the  Medicare  program. 

Comment:  One  commenter  stated  a 
belief  that  sections  1102  and  1871  of  the 
Act  do  not  provide  authority  for  this 
initiative,  since  the  Secretary's  general 
rulemaking  authority  is  restricted  by  the 
subst£uitive  areas  over  which  he  is 
charged. 

Response:  Sections  1102  and  1871 
might  not,  by  themselves,  provide 
sufficient  authority  to  icAplement  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative;  however,  in 
conjunction  with  OBRA  section  4359, 
we  believe  that  the  general  rulemaking 
authority  provides  the  Secretary  with 
authority  to  make  rules  that  will  further 
the  goals  of  OBRA  section  4359 — that  is. 
■providing  education  and  assistance  to 
Medicare  beneficiaries  in  their  receipt  of 
services  under  Medicare.  Medicaid,  and 
other  health  insurance  programs; 
increasing  beneficiary  confidence  in  the 
Medicare  program;  and  improving  the 
relationship  between  Medicare  and  its 
beneficiaries  by  providing  assistance  on 
accessing  lower  cost  drugs. 

As  we  stated  in  the  preamble  to  the 
proposed  rule,  prescription  drugs  are 
such  a  critical  component  in  today's 
health  care  delivery  that  we  believe  that 
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improved  beneficiary  access  to 
prescription  drugs  will  improve 
confidence.in  the  Medicare  program  and 
improve  the  relationship  between 
Medicare  beneficiaries  and  the  program. 
While  studies  show  that  Medicare 
beneficiaries  are  "very  satisfied"  with 
the  Medicare  system,  we  believe  that 
evidence  also  shows  that  access  to 
affordable  prescription  drugs  would 
further  boost  confidence  in  Medicare. 
See  Public  Opinion  Strategies  and  Peter 
D.  Hart  Research  Associates.  Medicare 
and  Prescription  Drug  Focus  Groups, 
Summary  Report  (July  2001).  A  2001 
Health  Confidence  Survey  conducted  by 
the  Employee  Benefits  Research 
Institute  (EBRI),  a  private,  nonprofit, 
nonpartisan  public  pwlicy  research 
organization,  showed  that  41  percent  of 
respondents  65  and  older  were  not 
confident  they  would  be  able  to  afford 
prescription  drugs  without  financial 
hardship  and  that  prescription  drugs 
were  their  biggest  concern.  In  the  2000 
Health  Confidence  Survey.  50  percent  of 
those  surveyed  responded  that  they 
were  not  too  or  not  at  all  confident  that. 
once  eligible  for  Medicare,  they  would 
be  able  to  afford  prescription  drugs 
without  financial  hardship.  Again, 
prescription  drugs  were  their  largest 
concern  (as  compared  to  (a)  the  ability 
to  get  needed  treatments;  (b)  freedom  to 
choose  a  provider;  and  (c)  ability  to 
afford  health  care  without  financial 
hardship).  The  EBRI  studies  are 
available  on  the  Web  site,  http:// 
www.  ebri.  org/h  csl. 

As  shown  by  these  surveys.  Medicare 
beneficiaries  are  concerned  about  the 
prescription  drug  costs  they  are  facing 
and  their  ability  to  pay  for  the  drugs.  We 
believe  that  providing  a  method  for 
accessing  discounts  on  prescription 
drugs — discounts  that  are  available  to 
most  other  insured  populations — could 
help  to  partially  address  this  concern 
and  will  demonstrate  to  the  Medicare 
population  that  the  Department  of 
Health  and  Human  Services  is  taking 
some  action  to  help  beneficiaries 
alleviate  their  drug  costs.  Of  course  a 
drug  discount  is  no  substitute  for  a  drug 
benefit,  but  in  the  absence  of  legislation 
authorizing  a  drug  benefit,  we  believe 
that  we  can  improve  beneficiary 
confidence  in  the  Medicare  program  and 
improve  the  relationship  between 
beneficiaries  and  the  Medicare  program 
through  this  initiative.  In  addition  to 
research  supporting  our  conclusion  that 
this  initiative  will  increase  beneficiary 
confidence  in  and  improve  the 
beneficiary  relationship  with  the 
Medicare  program,  there  is  also 
evidence  supporting  our  conclusion  that 
access  to  prescription  drugs  is  an 


integral  part  of  the  health  care  services 
delivered  by  the  Medicare  program,  and 
that  improving  access  to  prescription 
drugs  directly  influences  the 
effectiveness  of  Medicare-covered 
services. 

For  example,  one  study  found  that 
patients  with  hypertension  who  lacked 
drug  coverage  were  1 .4  times  more 
likely  than  those  with  coverage  not  to 
purchase  their  anti-hypertension 
medications,  thus  potentially  increasing 
their  risk  of  more  severe  medical 
consequences  (of  beneficiaries  with 
hypertension  and  without  drug 
coverage,  21.8  percent  failed  to 
purchase  any  hypertensive  tablets 
during  the  year  as  compared  to  17.1 
percent  of  those  with  coverage — thus 
increasing  the  odds  of  failing  to 
purchase  any  hypertensive  medications 
by  forty  percent  (adjusted  odds  ratio  = 
1.4.  p=.002)).  See  Jan  Blustein,  "Drug 
Coverage  and  Drug  Purchases  by 
Medicare  Beneficiaries  with 
Hypertension,"  19  Health  Affairs  219 
(2000). 

Another  study  showed  that  Medicare 
beneficiaries  without  drug  coverage 
used  about  8  fewer  prescriptions  (or 
33%  fewer  medications)  than  those  with 
drug  coverage.  See  John  A.  Poisal  and 
Lauren  Murray,  "Growing  Differences 
Between  Medicare  Beneficiaries  With 
and  Without  Drug  Coverage,"  20  Health 
Affairs  74  (2001). 

A  third  study  found  that  limiting 
access  to  medications  among  low- 
income,  elderly  Medicaid  patients 
increased  rates  of  admission  to  nursing 
homes.  The  study  analyzed  Medicaid 
recipients  aged  60  years  or  older  who 
took  three  or  more  medications  per 
month  and  at  least  one  maintenance 
drug  for  chronic  diseases.  Limiting 
affordable  access  to  prescription  drugs 
for  this  population  (through  a 
reimbursement  cap  on  medications) 
increased  rates  of  admission  to  nursing 
homes.  The  authors  concluded  that  for 
the  sicker  patients  in  the  study,  the 
limitation  on  medication  more  than 
"double[d]  the  rate"  of  admission  in 
comparison  to  a  group  whose 
medications  were  not  limited.  See 
Stephen  B.  Soimierai  et  al.,  "Effects  of 
Medicaid  Drug-Payment  Limits  on 
Admission  to  Hospitals  and  Niusing 
Homes,"  325  New  Engl.  J.  of  Med.  1072. 
1074  (1991). 

Finally,  a  study  in  the  December  2001 
issue  of  the  Journal  of  General  Internal 
Medicine  found  that  certain 
characteristics,  such  as  minority 
ethnicity,  and  low  income  (defined  as 
income  less  than  $10,000]  significantly 
increase  the  risk  that  an  individual  will 
restrict  medications  by,  for  example, 
skipping  doses  or  avoiding  taking 


medication  altogether.  For  example,  the 
odds  of  medication  restriction  in 
minority  subjects  were  10.3  times  higher 
in  those  with  no  drug  coverage  than  in 
those  with  full  drug  coverage.  Similarly, 
the  odds  of  medication  restriction  were 
14.8  percent  higher  in  low-income 
subjects  with  no  drug  coverage  than  in 
those  with  full  drug  coverage.  The 
author  of  the  study  stated:  "Policies 
designed  to  limit  medication  use  may 
have  serious  consequences  for  patients' 
health,  resulting  in  increased  emergency 
department  visits,  nursing  home 
admissions,  use  of  emergency  mental 
health  services  and  more."  See  Michael 
A.  Steinman,  etal.,  "Self-restriction  of 
Medications  Due  to  Cost  in  Seniors 
without  Prescription  Coverage,"  16 
Journal  of  General  Internal  Medicine 
793-799  (Dec.  2001). 

Patients  who  skip  doses  or  who  do 
not  take  their  full  dose  (by,  for  example, 
cutting  pills  in  half)  are  not  making  the 
most  effective  use  of  their  Medicare- 
covered  services,  in  part,  because  they 
are  not  following  their  doctors'  orders. 
Since  a  physician  visit  is  a  Medicare- 
covered  service,  patients  who  do  not 
follow  the  drug  regimen  their  doctor 
prescribes  are  not  getting  the  full  benefit 
of  the  Medicare-reimbursed  physician 
visit. 

While  providing  information  and 
educational  assistance  to  beneficiaries 
which  allows  them  to  access  lower  cost 
prescription  drugs  is  not  the  same  as 
providing  drug  coverage,  we  believe  the 
evidence  supports  our  conclusion  that 
making  prescription  drugs  available  and 
more  affordable  to  beneficiaries  will 
make  other  Medicare-covered  services, 
such  as  physician  visits,  more  effective. 

Comment:  At  least  two  commenters 
stated  that  section  1140  of  the  Act  does 
not  authorize  the  establishment  of  a 
prescription  drug  card  program,  and  in 
fact,  use  of  the  Medicare  name  in 
connection  with  private  prescription 
drug  card  programs  will  result  in  the 
kind  of  false  impression  or  confusion 
that  section  1140  is  meant  to  prevent. 

Response:  Section  1140  may  not  by 
itself  authorize  Medicare  to  endorse 
discount  drug  cards  meeting  certain 
criteria;  however,  we  believe  that 
section  1140  indicates  that  the  Congress 
recognizes  that  in  some  cases 
endorsements  by  the  Medicare  program 
may  be  warranted.  The  fact  that  section 
1 140(a)  prohibits  using  the  word 
Medicare  "in  a  maimer  which  such 
person  knows  or  should  know  would 
convey,  or  in  a  maimer  which 
reasonably  could  be  interpreted  or' 
construed  as  conveying,  the  false 
impression  that  such  item  is  approved, 
endorsed,  or  authorized  by  the  . .  . 
Health  Care  Financing  Administration, 
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or  the  Department  of  Health  and  Human 
Services,"  provides  evidence  that  the 
Congress  understood  that  in  some  cases 
use  of  the  word  Medicare  by  private 
parties  and  organizations  will  be 
approved  by  the  Secretary.  Therefore, 
we  cited  section  1140  as  further  support 
for  the  initiative.  Thus,  while  section 
1140  would  not  necessarily 
independently  authorize  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative,  in  conjunction 
with  OBRA  section  4359  and  sections 
1871  and  1102  of  the  Act,  we  believe  it 
provides  further  support  to  the 
initiative. 

We  do  not  believe  that  this  initiative 
will  lead  to  false  impressions  prohibited 
by  section  1140,  since  only  programs 
that  meet  the  criteria  of  this  final  rule, 
and  that  enter  into  an  agreement  with 
us,  will  be  endorsed  and  approved. 
Thus,  there  will  not  be  confusion  or 
false  impressions  regarding  Medicare 
endorsement,  since  such  programs  will, 
in  fact,  be  endorsed.  In  fact,  in  order  to 
ensure  that  the  Medicare  name  is  only 
used  in  appropriate  circumstances,  this 
final  rule  creates  specific  criteria  for  use 
of  the  Medicare  name. 

Comment:  Some  commenters  stated 
that  Congressional  bills  proposing 
discount  card  programs  similar  to  the 
one  in  the  proposed  rule  show  that  we 
lack  statutory  authority  to  implement 
the  discount  card,  hi  addition, 
Congressional  proposals  or  enactments 
to  establish  an  outpatient  drug  benefit 
for  seniors  show  that  we  are  not 
authorized  to  implement  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

Response:  We  do  not  think  that 
current  legislative  proposals  have  much 
bearing  on  the  Secretary's  authority  to 
implement  the  proposed  initiative. 
Because  bills  are  introduced  by 
individual  members,  and  not  passed  by 
the  Congress  as  a  whole,  they  are  not 
viewed  as  reflecting  the  collective  intent 
of  Congress.  Proposed  legislation  is 
viewed  as  a  "particularly  dangerous 
ground"  upon  which  to  base  an 
interpretation  of  prior  statutes.  {Pension 
Benefit  Guar.  Corp.  v.  LTV  Corp..  496 
U.S.  633,  650  (1990)  (discussing 
interpretive  value  of  failed  legislative 
proposals)).  Even  if  there  were  some 
way  to  divine  a  clear  statement  of 
congressional  intent  from  proposed  bills 
in  Congress,  later  congressional 
interpretations  of  statutes  passed  by 
earlier  Congresses  "(are]  of  little 
assistance"  when  construing  the 
statute's  scope.  (Central  Bank  of  Denver, 
N.A.  v.  First  Interstate  Bank  of  Denver, 
N.A.,  511  U.S.  164,  185  (1994))  (citation 
omitted). 


In  addition,  we  do  not  believe  that 
previous  proposals  or  enactments  on  an 
outpatient  prescription  drug  benefit  for 
Medicare  beneficiaries  would  be 
relevant  to  this  initiative.  This  initiative 
is  not  a  drug  benefit,  since  it  does  not 
require  the  expenditure  of  benefit 
dollars.  The  Administration  continues 
to  support  modernizing  the  Medicare 
program  by  adding  a  drug  benefit. 
However,  in  the  interim,  Medicare 
beneficiaries  without  drug  coverage  are 
paying  some  of  the  highest  prices  for 
drugs.  This  initiative  will  provide 
Medicare  beneficiaries  witb  the 
educational  tools  and  assistance  to 
obtain  some  relief  on  drug  prices,  imtil 
a  Medicare  drug  benefit  can  be  enacted. 

C.  July  2001  Program  Superceded 

In  July  2001 ,  the  President  annoimced 
the  Medicare-Endorsed  Prescription 
Drug  Discount  Card  program.  A  Federal 
district  coiul  preliminarily  enjoined 
implementation  of  that  program. 
National  Ass'n  of  Chain  Drug  Stores  v. 
Thompson.  No.  01-1554  (D.D.C.  2001). 
In  accordance  with  the  judge's  order,  we 
ceased  all  work  on  implementing  that 
program  and  did  not  make  any  Medicare 
endorsements  on  the  basis  of 
applications  received  in  response  to  that 
program. 

On  November  5,  2001.  the  district 
coiut  in  that  case  granted  a  Motion  for 
Stay,  staying  the  case  while  we 
submitted  our  new  initiative  for 
comment  by  publishing  a  proposed  rule 
in  the  Feder^  Register  on  March  6, 
2002  (67  FR  10262).  This  final  rule 
describes  a  program  that  differs  in 
important  respects  from  the 
Administration's  initial  proposal  from 
2001,  for  example,  by  endorsing  only 
those  discount  programs  that 
demonstrate  an  ability  to  obtain 
manufacturer  rebates  or  discounts  and 
that  can  share,  either  directly  or 
indirectly,  a  substantial  portion  of 
rebates  with  beneficiaries.  Other 
changes  include:  additional  reporting; 
endorsing  only  those  cards  where 
discounted  prices  remain  stable  for 
periods  of  60  days;  a  more  stringent 
access  standard  for  rural  and  urban 
pharmacies;  endorsing  card  programs 
with  3  years  of  experience;  and  allowing 
card  sponsors  to  have  two  endorsed 
programs.  If  the  plaintiffs  in  the 
previously  mentioned  district  court  case 
believe  that  this  final  rule  is 
substantially  similar  to  the  President's 
initial  program  fi-om  2001,  they  may 
seek  further  judicial  review  that  could 
delay  implementation  of  this  final  rule. 


D.  Objectives  and  Major  Aspects  of  the 
Initiative 

1.  Objectives 

The  objectives  of  this  initiative  are  to: 

•  Educate  Medicare  beneficiaries 
about  private  market  methods  available 
for  securing  discounts  from 
manufacturers  and  other  competitive 
sources  on  the  purchase  of  prescription 
drugs. 

•  Provide  a  mechanism  for  Medicare 
beneficiaries  to  gain  access  to  the 
effective  tools  widely  used  by  pharmacy 
benefit  managers  (PBMs)  or  insurers  and 
pharmacies  to  obtain  higher  quality 
pharmaceutical  care,  for  example, 
monitoring  for  drug  interactions  and 
allergies. 

•  Publicize  information  (including 
drug-specific  prices,  formularies,  and 
pharmacy  networks)  to  facilitate  easy 
consumer  comparisons  that  will  allow 
Medicare  beneficiaries  to  choose  the 
best  card  for  them. 

•  Promote  participation  of  Medicare 
beneficiaries  in  effective  prescription 
drug  assistance  programs,  increasing  the 
leverage  and  ability  of  these  programs  to 
negotiate  manufacturer  rebates  or 
discoimts  for  Medicare  beneficiaries  and 
to  provide  other  valuable  pharmacy 
services. 

•  Improve  beneficiaries'  overall 
experience  with  Medicare  by  enhancing 
the  quality  and  use  of  their  Medicare- 
covered  services  through  improved 
access  to  prescription  drugs. 

•  Endorse  qualified  private  sector 
prescription  drug  discount  card 
programs  (either  for  profit  or  nonprofit), 
based  on  structure  and  experience; 
customer  service;  pharmacy  network 
adequacy;  ability  to  offer  brand  name 
and/or  generic  manufacturer  rebates  or 
discounts  (passing  through  a  substantial 
portion  to  beneficiaries,  either  directly 
or  indirectly  through  pharmacies),  and 
available  pharmacy  discounts;  and 
permit  endorsed  entities  to  market  their 
programs  as  Medicare-endorsed. 

•  Assist  Medicare  beneficiaries  in 
obtaining  a  low  (in  Year  One,  $25 
maximum)  or  no-cost  opportunity  to 
enroll  in  a  Medicare-endorsed 
prescription  drug  discount  card 
program. 

We  solicited  comments  on  all  aspects 
of  the  proposed  rule,  and  many 
commenters  responded  by  discussing 
the  basic  issue  of  whether  or  not  to 
implement  the  initiative. 

Comment:  Some  commenters 
expressed  support  for  the  initiative  as 
an  interim  approach  prior  to  enactment 
of  a  Medicare  prescription  drug  benefit. 
Commenters  indicated  that  the  initiative 
would  lay  the  groundwork  for  a 
Medicare  sponsored  drug  benefit  by 
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creating  the  necessary  infrastructure, 
and  that  it  would  give  seniors  access  to 
coordinated  pharmaceutical  care  and 
utilization  review.  One  commenter 
noted  that  the  market-based, 
competitive  initiative  would  teach 
beneficiaries  and  government  officials 
valuable  lessons  about  pharmaceutical 
benefit  management — a  building  block 
in  virtually  every  drug  benefit  proposal 
before  the  Congress. 

However,  other  commenters  took 
issue  with  the  initiative  in  general  and 
other  basic  structural  aspects  of  the 
initiative.  One  indicated  that  any  long- 
term  solution  to  high  prescription  drug 
prices  should  address  the  costs 
pharmacies  pay  manufacturers  for  drug 
products.  Others  indicated  that  the 
initiative  should  be  run  by  the  Federal 
government,  and  not  private  entities. 
Other  commenters  criticized  the  use  of 
pharmaceutical  benefit  management 
organizations  and  their  involvement  in 
providing  prescription  drugs.  Another 
commenter  indicated  that  a  better 
approach  for  an  interim  program  would 
be  a  benefit  that  offers  substantial 
coverage,  not  modest  discounts,  to  those 
most  in  need. 

Response:  As  we  indicate  throughout 
this  preamble,  the  President  strongly 
supports  the  enactment  of  a  Medicare 
prescription  drug  benefit.  We  agree  with 
the  commenters  that  the  educational 
initiative  of  the  Medicare  endorsement 
of  prescription  drug  discount  cards  is 
especially  helpful  in  the  absence  of  a 
Medicare  drug  benefit.  We  also  agree 
that  the  initiative  can  help  lay  the 
groundwork  for  a  prescription  drug 
benefit  by  improving  beneficiary 
knowledge  related  to  purchasing 
prescription  drugs  and  other 
prescription  drug  services,  by  increasing 
our  experience  with  administration  of 
prescription  drug-related  programs,  and 
by  allowing  the  private  sector  to  gain 
experience  in  working  with  the 
Medicare  program  and  its  beneficiaries. 
We  also  think  the  use  of  a  competitive 
market-based  approach  that  requires 
endorsed  card  sponsors  to  obtain 
manufacturer  rebates  or  discounts  and 
pass  those  through  to  beneficiaries, 
combined  with  the  publishing  of  drug 
prices,  will  help  to  lower  the  drug 
prices  beneficiaries  face.  We  think  that 
the  endorsement  qualification  for 
manufacturer  rebates  or  discounts  can 
help  to  reduce  the  pressure  on  retail 
pharmacies  to  be  the  sole  source  of 
prescription  drug  discounts.  We  also 
agree  that  while  the  nature  and  degree 
varies,  the  major  prescription  drug 
benefit  proposals  being  considered  by 
the  Congress  place  reliance  on  use  of  the 
private  sector  in  administering  a 
Medicare  prescription  drug  benefit. 


Since  the  subject  of  this  regulation  is 
not  a  Medicare  prescription  drug 
benefit,  we  are  not  responding  to  the 
specific  comments  about  the  nature  of  a 
Medicare  prescription  drug  benefit. 

2.  Summary  of  Major  Policies  in  the 
Final  J?ule  in  Response  to  Public 
Comments 

We  made  a  number  of  changes  to  this 
final  rule  in  response  to  public 
comments,  and  we  provide  a  general 
overview  here  of  the  major  aspects  of 
endorsement  we  have  modified  and 
those  we  have  retained.  Our  specific 
responses  to  comments  are  discussed  in 
greater  detail  later  in  the  preamble. 

We  are  modifying  the  rebate 
requirements  of  the  endorsement  to 
assure  that  the  rebates  negotiated  with 
manufacturers  will  be  for  brand  name 
and/or  generic  drugs.  As  discussed  in 
greater  detail  later  in  this  preamble,  we 
are  also  planning  to  propose  in  a 
forthcoming  proposed  rule  recognizing, 
through  our  outreach  and  education 
efforts,  those  cards  with  the  highest 
rebate  levels  passed  on  to  beneficiaries. 

We  will  retain  the  endorsement's 
enrollment  exclusivity  provision  as  a 
criterion  for  endorsement,  as  we  believe 
it  is  critical  to  the  ability  of  card 
programs  to  successfully  negotiate 
meaningful  manufacturer  rebates,  and 
therefore  provide  meeuiingful  assistance 
on  drug  prices  to  beneficiaries. 

We  made  changes  to  endorsement 
provisions  of  the  drug  categories  list 
based  on  comments  and  analysis  of  the 
most  recent  data  available  to  us  on 
commonly  used  drugs. 

We  will  retain  our  proposal  to 
endorse  cards  that  charge  a  one-time 
enrollment  fee  of  up  to  $25. 

We  modified  the  endorsement's 
access  standard  to  allow  for  greater 
access  in  both  urban  and  non-urban 
areas,  in  order  to  assure  beneficiary 
access  to  retail  pharmacies,  particularly 
community-based  pharmacies  in  rural 
and  urban  areas. 

We  will  allow  endorsed  card  sponsors 
to  offer  home  delivery  as  an  option,  but 
card  sponsors  must  meet  the  retail 
pharmacy  access  requirements  for 
endorsement. 

As  a  condition  of  endorsement,  card 
sponsors  will  agree  to  report  on  the 
participation  of  independent 
pharmacies. 

We  will  continue  to  require,  as  a 
condition  of  endorsement,  that  card 
sponsors  demonstrate  organizational 
capacity  and  experience,  in  order  to 
ensure  that  we  endorse  only  stable  and 
reputable  entities,  with  a  capacity  to 
enroll  a  large  number  of  beneficiaries. 
However,  we  have  modified  our 
endorsement  criteria  to  better  strike  a 


balance  between  this  goal  and  our 
interest  in  promoting  the  inclusion  of 
innovative  programs.  The  experience 
criterion  has  been  changed  to  3  years. 
The  covered  lives  requirement  has  been 
changed  to  1  million  lives  for  either  a 
national  or  regional  program.  The 
covered  lives  criterion  has  been  de- 
linked from  the  3-year  experience 
requirement,  providing  more  flexibility 
for  entities  to  combine  their  capabilities 
and  qualify  for  endorsement  if  the 
capacity  for  enrollment  is  provided 
through  a  separate  organization  than  the 
one  meeting  the  experience  criterion. 

We  did  not  modify  our  endorsement 
criteria  for  demonstrating  financial 
stability  because  we  believe  they  are 
understandable,  demonstrable  and 
appropriate,  given  the  objectives  of  this . 
initiative. 

We  will  retain  as  a  condition  of 
endorsement  participation  by  a  card 
program  sponsor  in  an  administrative 
consortium,  and  we  will  require 
endorsed  card  sponsors  to  operate  a 
customer  complaints  process.  In 
addition,  we  will  recommend  that  the 
consortium  of  endorsed  cards  consider 
establishing  an  advisory  board  to 
provide  it  with  guidance. 

We  will  retain  the  requirement  that 
endorsed  cards  publish  comparative 
price  information.  However,  we  have 
modified  the  price  comparison 
methodology  so  that  prices  are 
expressed  in  dollars,  and  the 
comparison  will  include  information 
about  generic  substitutes. 

Additionally,  as  discussed  later  in 
this  preamble,  as  a  condition  of 
endorsement  related  to  formularies  and 
the  publishing  of  prices,  card  sponsors 
must  agree  that  a  specific  drug  is  not 
dropped  from  the  formulary,  nor  its 
price  increased  for  periods  of  at  least  60 
days  starting  on  the  first  day  of  the 
program's  operation,  with  30  days 
notice  to  their  network  pharmacies,  the 
consortium  and  us  before  making  any 
changes. 

We  will  allow  endorsed  card  sponsors 
to  offer  up  to  two  programs  with 
different  designs,  as  long  as  each 
independently  meet  the  conditions  for 
endorsement. 

Endorsed  cards  will  be  required  to 
report  periodically  certain  information, 
in  order  to  ensure  that  sponsors  are 
accountable  to  us. 

As  a  condition  for  endorsement,  card 
sponsors  will  be  required  to  have  call 
centers,  open  during  usual  business 
hours  and  operating  in  accordance  with 
standard  business  practices,  that  are 
able  to  handle  pharmacy  questions. 

We  specify  that  if  a  card  sponsor's 
Medicare  endorsement  is  terminated, 
the  card  sponsor  will  be  required  to 
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notify  network  pharmacies  (in  addition 
to  beneficiaries),  and  contracts  between 
the  sponsor  and  the  network  for  the 
purpose  of  this  initiative  will  no  longer 
be  binding  after  a  beneficiary 
notification  period  of  90  days  ends. 

We  will  retain  the  opportunity  for 
both  regional  and  national  programs  to 
qualify  for  endorsement.  We  also  clarify 
that  national  or  regional  programs  may 
include  Puerto  Rico,  Guam  and  the  U.S. 
territories. 

We  have  revised  the  timeline  for 
applicants  to  allow  a  6-month  start-up 
from  the  time  that  endorsements  are 
aimounced. 

E.  Conditions  of  Endorsement  and  the 
Endorsement  Initiative 

1.  General 

We  will  endorse  prescription  drug 
card  programs  that  meet  defined 
requirements,  and  will  permit 
successful  applicants  to  market  and 
label  their  programs  as  "Medicare- 
endorsed." 

To  be  endorsed,  applicants  that  meet 
the  criteria  for  endorsement  will  sign  an 
agreement  with  us  certifying  that  they 
will  comply  with  all  requirements  in  the 
agreement,  including  funding  and 
operating  an  administrative  consortium 
of  endorsed  card  sponsors  to  perform 
certain  administrative  functions, 
implementing  the  program  as  described 
in  the  application,  and  operating 
consistently  within  the  endorsement 
requirements. 

All  applicants  offering  a  prescription 
drug  card  program  that  apply  for 
Medicare  endorsement  and  meet  or 
exceed  these  requirements  for 
endorsement  and  sign  the  agreement 
will  be  Medicare-endorsed. 

The  conditions  for  endorsement 
discussed  in  this  section  reflect  our 
interpretations  of  the  standards 
included  in  this  final  regulation. 

The  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  will 
publicize  information  that  will  allow 
Medicare  beneficiaries  to  compare 
endorsed  prescription  drug  card 
programs,  assist  Medicare  beneficiaries 
in  understanding  and  accessing  private 
market  methods  for  securing  discoimts 
and  other  valuable  services  associated 
with  the  use  of  prescription  drugs,  and 
raise  beneficiary  awareness  of  certain 
qualified  prescription  drug  card 
programs  available  in  the  commercial 
market. 

Aspects  of  the  initiative  will  include 
the  ability  of  each  Medicare-endorsed 
drug  card  program  sponsor  to: 

•  Obtain  manufacturer  rebates  or 
discounts  on  brand  name  and/ or  generic 
drugs,  and  provide  a  substantial  portion 


of  the  manufacturer  rebates  or  discounts 
to  beneficiaries,  either  directly  or 
indirectly  through  pharmacies,  in  order 
to  reduce  the  price  beneficiaries  pay  for 
prescription  drugs  or  enhance  the 
pharmacy  services  they  receive. 

•  Eiuoll  all  Medicare  beneficiaries 
who  wish  to  participate. 

•  Provide  stable  access  to  discounts 
on  at  least  one  brand  name  or  generic 
prescription  drug  in  each  of  the 
therapeutic  drug  classes,  groups,  and 
sub-groups  representing  prescription 
drugs  commonly  needed  by  Medicare 
beneficiaries. 

•  Offer  a  broad  national  or  regional 
contracted  retail  pharmacy  network, 
providing  convenient  retail  access. 

•  Charge  no  fees  to  us,  or  any  other 
Federal  agency. 

•  Charge  a  small  one-time  enrollment 
fee  (of  no  more  than  $25  per  beneficiary 
in  Year  One)  or  no  fee. 

•  Provide  customer  service  to 
beneficiaries,  including  enrollment 
assistance,  toll-free  telephone  customer 
service  help,  and  education  about  the 
card  program  services. 

•  Provide  access  to  other  prescription 
drug  services  offered  by  the  program  for 
no  additional  fee,  including  drug-drug 
interaction  monitoring  and  allergy  alerts 
through  detection  systems  linking 
pharmacies  in  the  entire  network. 

•  Ensure  that  beneficiaries  enroll  in 
only  one  Medicare-endorsed 
prescription  drug  discount  card  program 
at  a  time,  to  facilitate  obtaining  rebates 
or  discDiuits  from  drug  manufacturers 
on  their  behalf. 

•  Protect  the  privacy  of  beneficiaries 
and  beneficiary-specific  health 
information. 

•  Agree  to  jointly  administer,  and 
abide  by  the  guidelines  of,  a  private 
administrative  consortium  of  endorsed 
card  sponsors  funded  by  the  sponsors, 
to  perform  administrative  functions, 
consisting  of  publishing  comparable 
information  on  drug  prices,  gperating  an 
eiuollment  exclusivity  system,  and,  by 
the  second  year  of  the  initiative, 
assuming  review  of  information  and 
outreach  materials.  We  will  recommend 
that  the  sponsors  have  the  consortium 
consider  establishing  an  advisory  board 
to  provide  it  with  guidance. 

•  Limit  enrollment  in  its  Medicare- 
endorsed  discoimt  card  program(s)  to 
Medicare  beneficiaries  only. 

We  believe  that  this  initiative  will 
offer  assistance  to  beneficiaries  in 
accessing  low-cost  prescription  drugs, 
as  it  will  improve  upon  the  current  drug 
card  market.  The  market-based  design  of 
this  initiative,  and  its  ability  to  mimic 
many  of  the  important  design  features  of 
an  insured  product,  will  facilitate 
Medicare-endorsed  drug  discount  card 


programs  having  features  that  current 
market  products  generally  do  not  have. 
This  initiative  will  improve  upon  the 
current  market  in  several  important 
respects  by: 

•  Educating  about  the  availability  of 
discount  card  programs  offered  by  stable 
and  reputable  firms  with  sufficient 
capacity  to  handle  the  Medicare 
population  likely  to  em-oU  in  a 
prescription  discount  card  program. 

•  Securing  manufacturer  rebates  or 
discounts  on  brand  name  and/or  generic 
drugs,  and  passing  them  through 
pharmacies  or  directly  to  beneficiaries, 
resulting  in  deeper  discounts. 

•  Providing  price  comparison 
information  and  educating  Medicare 
beneficiaries  about  formularies,  generic 
substitution,  drug  utilization  review, 
and  other  ways  of  lowering  prices  and 
improving  the  quality  of  pharmacy 
services. 

■  Ensuring  that  Medicare 
beneficiaries  receive  the  lower  of  the 
negotiated  drug  discount  card  price  or 
the  pharmacy's  lowest  price  to  other 
cash  paying  customers. 

•  Providing  the  opportunity  for 
Medicare  beneficiaries  who  participate 
in  a  card  program  to  enroll  in  a  low-or 
no-fee  Medicare-endorsed  prescription 
drug  card  program. 

•  Protecting  the  privacy  of 
beneficiaries  and  their  personal  health 
information. 

•  Assuring  that  discount  card 
programs'  information  and  outreach 
materials  meet  guidelines  for 
appropriateness,  completeness  and 
understandability. 

2.  Beneficiary  Eligibility  and  Enrollment 

As  a  condition  of  endorsement,  card 
sponsors  must  agree  to  limit  enrollment 
in  their  Medicare-endorsed  prescription 
drug  card  programs  to  Medicare 
beneficiaries  only.  Card  sponsors  could 
request  the  beneficiary's  Medicare 
number  or  use  another  means  to  assess 
Medicare  eligibility,  with  data  elements 
necessary  to  maintain  the  enrollment 
exclusivity  system;  however,  we  will 
not  provide  data  or  assistance  to  verify 
Medicare  eligibility. 

Drug  discount  card  program  sponsors 
in  this  initiative  will  also  be  able  to 
accept  groups  of  eiuollees  from 
insurance  groups,  such  as 
Medicare+Choice  (M+C)  plan  members, 
Medigap  eruoUees.  and  beneficiaries 
with  employer-sponsored  retiree  health 
insurance.  Members  who  do  not  consent 
to  group  enrollment  will  be  allowed  to 
enroll  individually  in  the  endorsed 
program  of  their  choice. 

We  will  allow  card  sponsors  to  have 
M+C  organizations  subsidize  the 
enrollment  fee  and  to  offer  the  drug 
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discount  card  program  as  part  of  their 
Adjusted  Community  Rate  filing, 
however  they  will  not  be  allowed  to 
require  enrollment  in  a  drug  discount 
card  program  as  a  condition  of 
enrollment  in  any  of  their  M+C  plans. 

Card  sponsors  will  be  required  to 
ensure  enrollment  exclusivity,  that  is. 
that  beneficiaries  enroll  in  only  one 
Medicare-endorsed  card  program  at  a 
time.  Beneficiaries  will  always  have  the 
option  to  purchase  drugs  outside  of  a 
Medicare-endorsed  card  program  and 
pay  the  retail  price  or  a  discount  price 
secured  through  existing  non-endorsed 
cards  or  some  other  means,  as  they  do 
now. 

Comment:  A  number  of  commenters 
expressed  support  for  the  proposed 
requirement  that  enrollment  in  the 
initiative  be  limited  to  Medicare 
beneficiaries  only.  Two  commenters 
stated  that  card  sponsors  should  not  be 
allowed  to  exclude  certain  beneficiaries 
or  classes  of  beneficiaries.  If  a  card 
sponsor  is  endorsed  by  Medicare,  its 
program  should  be  available  to  any  and 
all  Medicare  beneficiaries.  The 
commenters  asked  that  we  confirm  this 
interpretation  of  the  provision. 

Response:  That  is  correct.  Each  card 
sponsor  endorsed  by  Medicare  to  offer 
a  discount  card  program  must  make  its 
program  available  to  all  Medicare 
beneficiaries  who  wish  to  enroll. 

Comment:  One  commenter 
recommended  that  we  consider  for 
endorsement  card  sponsor  programs 
that  target  Medicare  beneficiaries 
without  drug  coverage  rather  than  all 
Medicare  beneficiaries.  In  addition,  the 
commenter  urged  us  to  allow 
endorsement  of  card  programs  that 
target  beneficiaries  with  incomes  below 
a  specified  level,  provided  the  cards 
meet  solvency  and  other  requirements. 

Response:  Clearly,  beneficiaries 
without  drug  coverage  will  realize  the 
greatest  benefit  from  this  initiative. 
However,  we  believe  that  all 
beneficiaries  should  be  informed  of  the 
initiative,  and  have  the  opportunity  to 
participate,  if  they  believe  the  initiative 
can  be  of  benefit  to  them.  We  do  not 
intend  to  exclude  any  Medicare 
beneficiary  from  participating  in  this 
initiative.  The  commenter's 
recommendation  that  we  endorse  card 
sponsor  programs  that  target 
beneficiaries  with  incomes  below  a 
s{>ecified  level  is  addressed  elsewhere 
in  this  preamble. 

Comment:  The  proposed  rule  declared 
that  we  would  not  provide  data  or 
assistance  to  verify  Medicare  eligibility. 
A  number  of  commenters  expressed 
concern  about  the  ability  of  card 
sponsors  to  ensure  that  only  Medicare 
beneficiaries  are  enrolled  in  endorsed 


drug  discount  card  programs,  as 
required,  without  the  benefit  of 
adequate  eligibility  data. 

One  commenter  asserted  that  the  need 
to  verify  Medicare  eligibility  without 
assistance  from  us  would  lead  to 
unnecessary  enrollment  costs. 
Commenters  strongly  encouraged  us  to 
make  Medicare  electronic  eligibility 
files  available  to  endorsed  card 
sponsors.  Another  commenter  stated 
that  the  proposed  policy  may  result  in 
the  enrollment  of  some  otherwise 
ineligible  individuals,  either  through 
fraudulent  means  or  administrative 
errors. 

Response:  We  do  not  intend  to 
provide  access  to  electronic  eligibility 
files  to  card  sponsors  for  purposes  of 
verifying  Medicare  eligibility.  One  of 
the  administrative  consortium's  primary 
responsibilities  is  to  operate  an 
enrollment  exclusivity  system  to  ensure 
that  Medicare  beneficiaries  are  enrolled 
in  only  one  endorsed  discount  card 
program  at  a  time.  We  believe  that  it  is 
appropriate  for  the  administrative 
consortium,  on  behalf  of  the  endorsed 
card  sponsors,  to  determine  the  best 
method  to  validate  Medicare  eligibility 
in  its  role  in  operating  and  maintaining 
this  system.  Card  sponsors  could,  for 
example,  request  the  beneficiary's 
Medicare  number  to  confirm  Medicare 
eligibility.  Such  alternative  approaches 
should  not  result  in  added  expense  and, 
when  employed  uniformly  and 
vigilantly,  the  risk  of  enrolling  ineligible 
individuals,  particularly  through 
administrative  error,  should  be  minimal. 

We  do  not  believe  we  should  share 
eligibility  information  because  this  is  an 
endorsement  initiative;  it  is  not  a  benefit 
administered  by  us.  The  administrative 
consortium  is  not  our  contractor,  but  an 
external,  independent  entity.  We  have  a 
duty  to  protect  beneficiary-specific 
information  housed  in  this  eligibility 
file,  and  we  do  not  believe  it  is  either 
appropriate.or  essential  that  we  provide 
our  eligibility  files  to  the  consortium  for 
purposes  of  determining  Medicare 
eligibility  as  part  of  this  initiative. 

3.  Card  Sponsor  Organization,  Structure, 
and  Experience 

To  be  eligible  for  endorsement, 
applicants  must  demonstrate  3  years  of 
private  sector  experience  in  the  United 
States  in  pharmacy  benefit  management, 
the  administration  of  drug  discount 
cards,  or  low  income  drug  assistance 
programs  that  provide  prescription 
drugs  at  low  or  no  cost.  We  require  3 
yeeirs  experience  because  the  Medicare 
name  is  so  well  known  and  so  important 
to  beneficiaries  that  we  do  not  want  the 
name  to  be  associated  with  any  but  the 
most  stable  and  reputable  organizations. 


The  sponsors  whose  drug  discount 
cards  will  be  endorsed  by  Medicare 
should  be  those  that  have  the 
experience  and  capacity  to  offer 
Medicare  beneficiaries  discounts  and 
good  customer  service  and  will  be  likely 
to  continue  in  the  marketplace.  The 
drug  card  industry  is  relatively  new  and 
has  seen  organizations  entering  and 
leaving  the  market  in  short  periods  of 
time.  Ilie  3  years  of  experience  provides 
a  sufficient  amount  of  time  to 
adequately  demonstrate  a  reasonable 
track  record  of  good  performance  and 
stability,  taking  into  account  the  history 
of  the  pharmaceutical  benefit 
management  and  discoimt  card 
industries.  Due  to  the  evidence  of 
market  turnover  in  the  discount  card 
industry,  we  think  that  requiring 
anything  less  than  3  years  experience 
will  create  the  risk  of  having  the 
Medicare  name  associated  with  other 
than  stable  and  reputable  organizations. 

In  addition  to  the  3  years  experience 
criterion,  drug  card  program  sponsors 
must,  at  the  time  of  application  for 
endorsement,  operate  a  regional  or 
national  drug  benefit,  discount  drug 
card,  or  low  income  drug  assistance 
program  that  provides  prescription 
drugs  at  low  or  no  cost  that  serves  at 
least  1  million  covered  lives.  We 
interpret  covered  lives  to  mean  discrete 
individuals  who  have  signed  enrollment 
agreements  or  paid  an  enrollment  fee  or 
insurance  premiums,  or  some 
comparable  docimientation,  which  we 
will  use  for  verification  purposes.  The 
organization  with  the  3  years  experience 
does  not  have  to  be  the  same 
organization  that  serves  the  requisite 
covered  lives.  The  covered  lives 
criterion  is  not  linked  with  the  3-year 
experience  requirement,  providing 
flexibility  for  entities  to  combine  their 
capabilities,  through  a  contract  or  other 
legal  arrangement.  An  organization  that 
has  the  requisite  experience,  but  may 
not  have  the  enrollment  capacity,  for 
example,  may  acquire  this  capacity 
under  a  contract  for  the  purpose  of 
administering  its  program. 

In  order  to  qualify  for  Medicare 
endorsement,  national  program 
sponsors  will  have  to  operate  in  50 
States  and  Washington,  DC.  In  order  to 
balance  the  opportunity  for  smaller 
programs  to  qualify  with  the  interest  in 
assuring  beneficiary  access  to  network 
pharmacies  when  beneficiaries  are 
traveling  across  a  State  line,  regional 
program  sponsors  must  include  at  least 
2  contiguous  States,  with  the  exception 
of  Hawaii  and  Alaska,  because  they  do 
not  share  State  borders;  these  States 
could  partner  with  2  or  more  contiguous 
States  to  form  a  regional  program.  Card 
programs  that  meet  the  national  or 
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regional  definition  may  also  include  the 
Conunonwealth  of  Puerto  Rico,  Guam 
and  the  U.S.  territories  among  the  areas 
they  serve  as  part  of  their  national  or 
regional  program. 

As  discussed  in  the  impact  analysis, 
we  estimate  that  during  the  first  year  of 
operation,  over  9  million  beneficiaries 
may  wish  to  enroll  in  a  Medicare- 
endorsed  discount  card  program.  The 
capacity  of  a  Medicare-endorsed 
discoimt  card  program  sponsor  to  accept 
fttjm  1  to  10  percent  of  this  volume  is 
critical  to  implementing  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative.  Endorsed  card 
program  sponsors  will  need  to  be 
capable  of  handling  a  large  influx  of 
enroUees  over  a  relatively  short  period 
of  time,  to  negotiate  rebates  or  discounts 
with  pharmaceutical  manufacturers  and 
discounts  with  retail  pharmacies,  and  to 
handle  the  customer  service  needs  of 
the  enroUees.  Current  levels  of  covered 
lives  provide  evidence  of  organizational 
capacity  to  handle  a  large  enrollment 
and  provide  customer  service.  As  a 
percentage  increase  in  enrollment  for 
organizations  with  as  many  as  1  million 
covered  lives,  a  potential  eru-ollment  of 
100,000  to  several  hundred  thousand 
individuals  represents  a  sizable 
expansion  over  current  operations. 

In  examining  our  data  on  the  number 
of  covered  lives  served  by  a  variety  of 
organizations,  we  fouiid  that  a  standard 
of  1  million  lives,  whether  for  a  regional 
or  national  program,  strikes  a  balance 
between  ensuring  a  competitive 
marketplace  with  a  number  of  different 
options  for  Medicare  beneficiaries  and 
ensuring  that  organizations  will  have 
the  capacity  to  handle  a  large  increase 
in  covered  lives.  We  think  the  1  million 
lives  criterion  is  the  right  threshold,  but 
as  the  initiative  evolves  over  the  next 
year  or  so,  we  will  continue  to  evaluate 
it  and  the  3  years  experience  criterion 
to  see  if  they  are  barriers  to  entry  for 
well  qualified  sponsors,  affecting 
competition,  and  if  so,  we  will  consider 
revising  them. 

Entities  will  be  able  to  combine  their 
capabilities  to  meet  the  various 
requirements  for  Medicare  endorsement. 
In  particular,  the  3-year  experience 
requirement  is  not  linked  to  the  covered 
lives  criterion  or  to  capabilities  such  as 
operating  a  customer  service  1-800 
telephone  line,  providing  flexibility  for 
entities  such  as  a  chain  pharmacy  (with 
the  requisite  3  years  experience  in 
operating  a  prescription  discount  card 
program  and  extensive  pharmacy 
network  that  meets  our  access 
definition)  to  combine  its  capabilities, 
through  a  contract  or  other  legal 
arrangement,  and  qualify  for 
endorsement. 


The  Medicare  endorsement  is 
intended  for  reputable  organizations 
only  that  are  prepared  to  administer  a 
discount  card  program  in  accordance 
with  all  of  the  requirements  of  this 
initiative.  If  multiple  organizations 
combine  to  meet  the  following 
requirements:  years  of  experience  and/ 
or  covered  lives;  establishing  a 
pharmacy  network;  negotiating 
manufacturer  discoimts  or  rebates; 
conducting  enrollment;  and  operating 
the  customer  service  call  center;  we 
require  evidence  of  legal  arrangements 
between  or  among  the  entities.  When 
multiple  entities  combine  to  meet  these 
requirements,  we  require  either 
contracts  or  signed  letters  of  agreement 
to  be  submitted  with  the  application. 
For  the  pharmacy  network,  we  require 
one  copy  of  each  unique  contract  or 
signed  letter  of  agreement  used  across 
the  entire  network.  We  require  evidence 
in  these  documents  that  manufacturer 
rebates  or  discounts  shared  with  the 
pharmacies  will  be  passed  through  to 
the  beneficiaries  in  lower  prices  or 
enhanced  pharmacy  services. 

At  least  the  following  additional 
requirements  must  be  satisfied  in  each 
of  the  contracts  or  signed  letters  of 
agreement: 

•  Clearly  identifies  the  parties  to  the 
contract. 

•  Describes  the  functions  to  be 
performed  by  the  subcontractor. 

•  Contains  language  that  indicates 
that  the  subcontractor  has  agreed  to 
participate  in  the  discount  card 
program. 

•  Describes  the  payment  the 
subcontractor  will  receive  for 
performance  under  the  contract,  if 
applicable. 

•  Be  for  a  term  of  at  least  15  months. 

•  Be  signed  by  a  representative  of 
each  party  with  legal  authority  to  bind 
the  entity. 

•  Contain  language  obligating  the 
subcontractor  to  abide  by  State  and 
Federal  privacy  requirements  that  apply 
to  the  card  sponsor  or  other 
subcontractors,  including  the  privacy 
and  security  provisions  specified  in  this 
regulation. 

•  Contain  provisions  in  the  pharmacy 
contracts  that  the  contracts  will  no 
longer  be  binding  after  the  program's 
obligation  to  operate  under  the 
endorsement  ends. 

Where  legal  documentation  is 
provided  but  does  not  constitute  the 
actual  contract  for  the  purpose  of 
operating  the  Medicare-endorsed 
prescription  drug  card  program,  we  will 
allow  the  contract  to  be  submitted 
following  receipt  of  the  Medicare 
endorsement,  but  we  will  not  allow 
outreach  and  enrollment  activities  to 


begin  until  we  determine  that  our 
requirements  for  legal  agreements  are 
satisfied. 

An  organization  or  entity  will  be 
allowed  to  have  operational 
responsibilities  in  more  than  one  drug 
discount  card  program.  However,  an 
organization  or  entity  may  be  the 
primary  sponsoring  organization  or 
entity  in  only  two  card  programs  at  any 
time. 

Additional  requirements  to  assure 
that  the  Medicare  endorsement  will  be 
provided  to  reliable  and  stable 
organizations  include  a  demonstration 
of  financial  integrity  and  business 
ethics.  We  interpret  this  to  mean  that  (1) 
the  applicant;  (2)  any  subcontractor  or 
organization  under  other  legal 
arrangement  who  (a)  develops  the 
pharmacy  network,  (b)  handles  the 
negotiation  of  rebates  or  discounts  on 
behalf  of  the  card  sponsor,  or  (c) 
operates  enrollment;  and  (3)  the  entity 
or  entities  that  meet(s)  the  3  years  of 
experience  and  covered  lives 
requirements  raeet(s)  the  following 
requirements: 

•  Provide  a  summan.' of  the  history, 
structure  and  ownership,  including  a 
chart  showing  the  structure  of 
ownership,  subsidiaries  and  business 
affiliations. 

•  Provide  the  most  recent  audited 
financial  statements  (balance  sheet, 
income  statement,  statement  of  cash 
flow  along  with  auditor's  opinions  and 
related  footnotes).  Each  of  these  entities 
must  demonstrate  that  total  assets  are 
greater  than  total  unsubordinated 
liabilities  and  that  sufficient  cash  flow 
exists  to  meet  obligations  as  they  come 
due. 

•  Report  financial  ratings,  if  any,  for 
the  past  3  years. 

•  List  past  or  pending  investigations 
and  legal  actions  brought  against  any  of 
these  entities  (and  parent  firms  if 
applicable)  bv  any  financial  institution, 
government  agency  (local,  State,  or 
Federal)  or  private  organization  over  the 
past  3  vears  on  matters  relating  to  health 
care  and  prescription  drug  services  and/ 
or  allegations  of  fraud,  misconduct,  or 
malfeasance. 

Each  applicant  will  be  required  to 
provide  a  brief  explanation  of  each 
action,  including  the  following: 

(a)  Circumstances:  (b)  status  (pending 
or  closed);  and  (c)  details  as  to 
resolution  and  any  monetary  damage.";,  if 
closed.  Additionally,  we  will  conduct 
an  independent  investigation  to  include 
at  least  a  review  of  Federal  databases  for 
issues  related  to  anv  of  these  entities. 

As  a  condition  of  endorsement,  card 
sponsors  must  also  agree  to  enrollment 
exclusivity,  because  the  low-or  no-fee 
card  program  to  be  offered  under  the 
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initiative  could  lead  beneficiaries  to 
enroll  in  more  than  one  Medicare- 
endorsed  prescription  drug  card 
program.  Multiple  enrollments  will 
dilute  the  negotiating  leverage  of  each 
organization  offering  an  endorsed 
discount  card,  thereby  lowering  the 
discounts  from  drug  manufacturers 
available  to  beneficiaries.  In  order  to 
maximize  these  discounts,  each 
beneficiary  who  enrolls  in  an  endorsed 
drug  discoimt  card  program  will  be 
required  to  enroll  exclusively  in  one 
Medicare-endorsed  card  program,  as  is 
generally  the  case  with  programs  that 
provide  both  discounts  on,  and 
insurance  coverage  of,  prescription  drug 
costs.  A  beneficiary  enrolling  for  the 
first  time  in  a  Medicare-endorsed 
prescription  drug  card  program  could 
enroll  at  any  time  of  the  year. 
Beneficiaries  will  be  allowed  to 
disenroll  at  any  time  and  could  elect 
•  another  Medicare-endorsed  prescription 
drug  card  program.  However,  the  new 
enrollment  will  not  become  effective 
until  the  first  day  of  the  following 
January  or  July  following  the  date  of 
disenrollment,  whichever  came  first, 
unless  the  program  in  which  the 
beneficiary  was  enrolled  is  no  longer 
operating  under  Medicare's 
endorsement,  in  which  case  the 
beneficiary  could  join  another  card 
program,  to  become  effective 
immediately. 

a.  Years  of  Experience  and  Covered 
Lives 

We  received  a  variety  of  comments 
concerning  the  years  of  experience  and 
covered  lives  requirements  for  a 
Medicare  endorsement. 

Comment:  Among  other  provisions, 
the  proposed  rule  proposed  as  a 
qualification  criterion,  that  card 
sponsors  have  5  years  experience  and 
either  serve  2  million  covered  lives,  if 
seeking  endorsement  for  a  national 
program,  or  1  million  covered  lives  for 
a  regional  program.  These  linked  criteria 
were  developed  because  years  of 
experience  and  covered  lives  are  among 
the  criteria  used  by  private  sector 
companies  in  selecting  a  third  party 
administrator  to  manage  their  pharmacy 
benefits.  The  criteria  were  designed  to 
assure  that  only  stable  organizations 
that  also  had  the  capacity  to  handle 
large  enrollment  and  provide  customer 
service  would  be  endorsed. 

While  some  commenters  recognized 
the  need  to  verify  past  experience,  a 
number  of  commenters  argued  that  the 
5  years  experience  requirement  is  overly 
restrictive.  Furthermore,  according  to 
the  commenters,  both  the  5-year 
experience  and  covered  lives 
requirements  would  exclude  companies 


(including  many  chain  pharmacy 
discount  programs)  that  provide  some  of 
the  best  drug  prices.  Several 
commenters  expressed  concern  that  the 
5  years  experience  criterion  limits 
participation  to  large  entities,  and  two 
commenters  indicated  that  this 
requirement  would  foreclose  new 
market  entrants. 

Response:  We  agree  with  the 
comments  regarding  the  5  years 
experience  requirement,  and  have 
modified  this  particular  criterion  to 
permit  card  sponsors  with  3  years 
experience  to  qualify  for  endorsement. 
We  believe  that  this  modification 
effectively  addresses  commenter 
concerns  yet  continues  to  provide  a 
sufficient  amount  of  time  to  enable  card 
sponsors  to  adequately  demonstrate  a 
reasonable  track  record  of  good 
performance  and  stability. 

Comment:  A  number  of  commenters 
questioned  the  appropriateness  of  the 
covered  lives  criterion.  Two 
commenters  pointed  out  that  it  would 
be  difficult  for  all  but  the  largest,  most 
established  PBMs  or  discount  card 
sponsors  to  meet  the  covered  lives 
requirement  as  specified  in  the 
proposed  rule.  One  commenter 
recommended  that  we  substitute 
"capability  for  processing  "x" 
transactions"  for  "covered  lives"  as  a 
more  relevant  and  appropriate 
qualification  criterion.  The  basis  for  this 
recommendation  is  the  commenter's 
belief  that  the  number  of  processed 
transactions  as  a  benchmark  measures 
the  capabilities  of  a  pharmacy  program 
administrator  as  well  as  the  size,  reach 
and  scope  of  a  program.  According  to 
the  commenter,  the  number  of  covered 
lives  indicates  only  the  number  of 
enrollees,  whereas  the  number  of 
processed  transactions  measures  how 
many  times  those  enrollees  use  their 
card.  The  commenter  argues  that  card 
sponsors  must  have  the  demonstrated 
capability  to  process  a  large  volume  of 
transactions  efficiently  and  accurately. 

Response:  We  believe  the  covered 
lives  criterion  is  important,  because  it 
signals  a  card  sponsor's  capacity  to 
execute  large  numbers  of  enrollments  or 
provide  customer  service  to  a  large 
population.  As  discussed  elsewhere  in 
this  preamble,  we  have  lowered  the 
threshold  for  covered  lives  to  1  million 
covered  lives,  whether  a  program  is 
regional  or  national.  We  believe  this 
change  provides  a  balance  between  the 
need  to  demonstrate  capacity  for  large 
enrollment  and  customer  service  for  a 
large  population,  and  flexibility  to 
enable  recent  and  innovative  programs 
that  otherwise  meet  the  provisions  of 
this  initiative  to  qualify  for 
endorsement.  We  do  not  believe  that  the 


ability  to  handle  a  large  number  of 
transactions  represents  a  direct  measure 
of  a  card  program  sponsor's  capacity  to 
handle  the  high  volume  of  enrollment 
that  we  expect  fi:om  this  initiative. 
However,  we  will  continue  to  evaluate 
this  as  a  proxy  measure  for  eruollment 
capacity. 

We  have  also  de-linked  the  covered 
lives  criterion  from  the  experience 
requirement,  which  would  allow  an 
organization  that  has  the  requisite 
experience,  but  may  not  have  the 
enrollment  or  customer  service 
capacities,  to  acquire  these  capacities 
imder  a  contract  for  the  purpose  of 
administering  its  program. 

We  think  the  1  million  lives  criterion 
is  the  right  threshold,  but  as  the 
initiative  evolves  over  the  next  year  or 
so,  we  will  continue  to  evaluate  it  and 
the  3  years  experience  criterion  to  see  if 
they  are  barriers  to  entry  for  well 
qualified  sponsors,  affecting 
competition,  and  if  so,  we  will  consider 
revising  them. 

Comment:  One  commenter  asserted 
that,  if  discounts  are  a  function  of 
volume,  we  should  design  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  on  a  nationwide 
basis,  rather  than  a  regional  basis. 

Response:  Manufacturers  will  be 
interested  in  negotiating  favorable  terms 
on  rebates  with  regional  or  national 
programs  that  are  designed  in  a  manner 
that  influences  market  share.  Volimie  is 
a  consideration,  but  stable  and  exclusive 
eiu-oUment  are  key  to  influencing 
market  share.  The  success  of  card 
program  featxires  designed  to  steer 
usage,  such  as  structure  of  the 
formulary,  size  of  the  pharmacy  network 
and  tools  to  educate  and  influence  the 
behavior  of  beneficiaries  and 
physicians,  are  dependent  on 
beneficiaries  staying  in  the  program  and 
being  influenced  by  the  program's 
incentives. 

We  believe  that  regional  programs,  as 
we  have  described  for  the  purpose  of 
this  initiative,  can  be  competitive  with 
national  programs  and  therefore 
successful  at  garnering  manufactiu-er 
rebates,  if  regional  programs  are 
designed  to  be  attractive  enough  to 
beneficiaries  to  drive  their  enrollment 
rates.  These  sponsors  will  potentially 
design  programs  keeping  in  mind  the 
unique  characteristics  of  the 
beneficiaries,  physicians  and 
pharmacies  residing  in  that  region. 
Regional  programs  have  the  advantage 
over  national  programs  of  being  closer 
to  the  attitudes  and  behaviors  of  these 
stakeholders  and  can  design  programs 
that  specifically  address  dimensions  of 
decision  making  unique  to  the  area. 


Comment:  A  number  of  commenters 
encoiuaged  us  to  include  existing 
prescription  drug  card  programs  that  are 
presently  meeting  certain  criteria  such 
as  the  following:  (1)  A  nationwide 
network;  (2)  experience  administering 
operational  programs  that  process 
millions  of  transactions;  (3)  inclusion  of 
a  large  number  of  drugs  in  multiple 
therapeutic  classes  covering  conditions 
common  to  seniors;  (4)  technological 
infi-astructiire  (including  claims 
processing)  that  is  in  place  and 
currently  integrated  with  retail 
pharmacy;  and  (5)  imlimited 
manufacturer  and  prescription  drug 
product  participation  (no  formulary). 

Response:  As  part  of  the  application 
process,  we  will  seek  some  of  the 
following  information  as  evidence  of  a 
sponsor's  experience:  (1)  Experience  in 
pharmacy  benefit  management,  which 
includes  conducting  activities  such  as 
enrollment,  adjudicating  claims  at  point 
of  service,  claims  processing,  providing 
discoimts,  and  working  with  a 
contracted  network  of  pharmacies  and 
with  drug  manufacturers;  (2)  experience 
providing  a  prescription  drug  discount 
program,  including  conducting 
activities  such  as  enrollment,  providing 
discounts,  and  either  owning  or  working 
with  a  contracted  network  of 
pharmacies;  or  (3)  experience  providing 
low-income  drug  assistance  programs 
that  provide  drugs  at  low  or  no  cost, 
including  eligibility  determination, 
eruollment,  and  arranging  for  access  to 
drugs  at  low  or  no  cost.  In  addition,  as 
stated  elsewhere  in  the  preamble,  we 
have  de-linked  the  covered  lives 
criterion  from  the  experience 
requirement,  which  will  allow  an 
organization  that  has  the  requisite 
experience,  but  may  not  have  the 
enrollment  or  customer  service 
capacities,  to  acquire  these  capacities 
under  a  contract  for  the  piupose  of 
administering  its  program. 

Comment:  Two  commenters 
recommended  that  we  develop  criteria 
that  focus  on  vdue  and  cost  savings  for 
beneficiaries,  not  criteria,  such  as 
covered  lives,  that  arbitrarily  limit 
Medicare  endorsements. 

Response:  Part  of  our  qualification 
criteria  is  a  rebate  requirement  that  is 
defined  to  promote  competition  among 
the  card  sponsor  programs  and  drive 
competitive  discoimts.  However,  in 
addition  to  assuring  that  card  sponsors 
are  capable  of  offering  reasonable 
discounts  to  beneficiaries,  in  order  to 
safeguard  both  the  Medicare  name  and 
beneficiaries,  we  also  believe  it  is 
important  to  consider  the  stability  and 
reputation  of  a  card  sponsor  in 
determining  whether  that  card  sponsor 
is  deemed  worthy  of  endorsement.  As 


we  stated  in  section  B.l  of  this 
preamble,  one  of  the  goals  of  this 
initiative  is  to  increase  beneficiary 
confidence  in  the  Medicare  program  and 
to  improve  the  relationship  between 
beneficiaries  and  the  Medicare  program. 
If  we  were  to  endorse  a  card  program 
that  could  not  handle  the  volume  of 
covered  lives  that  we  expect  from  this 
initiative,  or  that  went  out  of  business 
soon  after  the  aimouncement  of 
endorsement,  this  would  have  a 
negative  impact  on  beneficiary 
confidence  and  the  relationship 
between  the  Medicare  program  and 
beneficiaries.  Of  course,  by  endorsing 
card  programs,  we  caimot  guarantee  that 
they  will  remain  in  business;  however, 
we  believe  that  by  endorsing  card 
programs  with  substantial  experience, 
we  can  help  to  maximize  beneficiary 
confidence  in  this  initiative  and  in  the 
Medicare  program  as  a  whole. 

Comment:  One  commenter  stated  that 
the  proposed  rule  effectively  bars 
participation  of  Medicare  beneficiaries 
who  reside  in  Puerto  Rico  and  the  U.S. 
Territories.  According  to  the 
commenter,  Puerto  Rico  could  not 
qualify  for  participation  as  either  a 
national  program,  or  a  regional  program, 
as  defined  in  the  proposed  rule.  Puerto 
Rico  is  not  a  State,  and  its  geography 
dictates  that  it  cannot  be  contiguous  to 
any  State,  Guam  or  Territory.  The  " 
geographical  issue  is  also  shared  with 
Alaska  and  Hawaii. 

Response:  In  order  to  balance  the 
opportimity  for  smaller  programs  to 
qualify  with  the  interest  in  assuring 
beneficiary  access  to  network 
pharmacies  when  beneficiaries  are 
traveling  across  a  State  line,  we 
modified  the  proposed  policy  to  clarify 
that  regional  programs  must  include  at 
least  two  contiguous  States,  with  the 
exception  of  Hawaii  and  Alaska,  since 
they  do  not  share  State  borders;  these 
States  could  partner  with  2  or  more 
contiguous  States  to  form  a  regional 
program.  We  further  clarified  that  for 
either  a  national  or  regional  program, 
card  programs  may  also  include  the 
Commonwealth  of  Puerto  Rico,  Guam 
"and  the  U.S,  Territories  as  part  of  their 
programs. 

b.  Financial  Integrity  and  Business 
Ethics 

We  received  a  number  of  comments 
related  to  expectations  with  regard  to 
card  sponsor  financial  integrity  and 
business  ethics. 

Comment:  Commenters  expressed 
concern  about  the  general  lack  of  detail 
in  the  financial  solvency  requirements 
for  endorsed  card  sponsors  in  the 
proposed  rule.  Commenters  maintained 
that,  while  a  card  sponsor  must 


demonstrate  that  it  is  "financially 
solvent,"  the  proposed  rule  does  not 
define  the  term.  To  safeguard  against 
endorsement  of  financially  unstable 
entities,  commenters  expressed  the 
importance  of  explicitly  including 
stringent,  but  fair  financial  solvency 
criteria. 

Response:  We  agree  that  stringent,  but 
fair,  financial  solvency  criteria  must  be 
clearly  delineated  in  order  to  ensiure 
that  only  the  most  financially  stable 
entities  are  endorsed  by  Medicare  to 
offer  prescription  drug  discount  card 
programs.  We  believe  that  the  proposed 
rule  did.  in  fact,  clearly  state  the 
financial  solvency  criteria  that  potential 
card  sponsors  must  meet  in  order  to 
qualify  for  endorsement.  For  example, 
the  proposed  rule  noted  that  the  specific 
financial  requirements  would  consist  of 
the  applicant  effectively  demonstrating 
that  total  assets  exceed  total 
unsubordinated  liabilities.  In  addition, 
the  applicant  must  demonstrate  that  it 
has  sufficient  cash  flow  to  meet 
obligations  as  they  come  due.  We  retain 
these  conditions  in  the  final  rule. 

In  addition  to  these  specific  financial 
tests,  the  applicant  must  report  any 
financial  ratings  secured  over  the  past  3 
years,  as  well  as  certain  specified  past 
or  pending  investigations  over  the  past 
3  years.  As  discussed  earlier  in  the 
preamble,  it  was  originally  proposed 
that  applicants  would  be  required  to 
provide  any  financial  ratings  secured 
over  the  past  5  years,  as  well  as  a  list 
of  past  or  pending  investigations  over 
the  last  5  years;  however,  this 
requirement  has  been  modified  to  be 
consistent  with  the  new  3  years  total 
experience  requirement  for  card 
sponsors.  This  initiative  is  intended  to 
increase  beneficiary  confidence  in  the 
Medicare  program  and  to  improve  the 
relationship  between  beneficiaries  and 
the  Medicare  program.  To  further  that 
goal,  we  believe  it  is  essential  that  we 
endorse  only  reputable  organizations. 
We  believe  these  requirements  are 
explicit  and  reasonable  to  ensure,  in 
combination  with  other  card  sponsor 
requirements,  that  only  the  most  stabio 
and  reliable  organizations  are  endorsed 
by  Medicare  to  offer  drug  discount  card 
programs. 

Comment:  One  commenter  questioned 
the  appropriateness  of  the  requirement 
to  provide  the  most  recent  audited 
financial  statements.  According  to  the 
commenter,  privately  held  companies 
are  not  required  to  audit  financial 
statements.  Thus,  this  requirement 
would  appear  to  limit  participation  to 
publicly  held  companies.  If  the  intent 
were  to  obtain  information  regarding 
financial  stability,  the  commenter 
would  need  to  know  what  the  minimum 
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qualification  criteria  are  for  approval  of 
this  part  of  the  review. 

Response:  As  part  of  the  application 
process,  we  are  requesting  that 
applicants  submit  their  most  recent 
financial  statements  because  we  want  to 
have  an  independent  audit  from  a  third 
party  rather  dian  rely  solely  upon  the 
sponsor's  representations.  We  want  to 
attract  sponsors,  including  privately 
held  companies,  of  a  sufficient  scope 
and  organization  that  would,  in  the 
normal  course  of  business,  have  had  to 
produce  an  audit  (for  piuposes  of 
securing  a  loan,  or  the  purchase  of  land, 
buildings  or  equipment).  It  was  not  our 
intent  for  this  requirement  to  limit  card 
participation  to  publicly  held 
companies.  We  intentionally  did  not 
specify  the  source  of  requested  financial 
ratings  or  how  many  ratings  an 
applicant  must  produce  in  order  to 
provide  applicants  greater  flexibility  in 
this  regard. 

We  are  not  in  any  way  attempting  to 
limit  participation  to  publicly  held 
companies;  rather,  we  believe  it  is 
reasonable  to  presume  that  a  wide 
variety  organizations  (for-profit  entities, 
not-for-profit  entities,  PBMs,  chain  drug 
stores,  insurance  companies,  etc.]  may 
apply  to  receive  Medicare  endorsement. 
A  variety  of  organizations  submitted 
applications  in  response  to  the  August 
2,  2001  solicitation  published  on  our 
web  site  at  http://www.cins.gov. 

Conunent:  One  commenter  questioned 
the  need  for  card  sponsor  applicants  to 
provide  a  siunmary  of  the  card  sponsor's 
history,  structure  and  ownership, 
including  a  chart  depicting  the  structure 
of  ownership,  subsidiaries  and  business 
affiliations.  This  commenter  requested  a 
clarification  of  the  minimum 
requirements  for  this  part  of  the  review. 
The  commenter  requested  that  we 
specify  who  would  be  responsible  for 
the  review,  and  their  qualifications  to 
render  an  opinion  on  the  information 
provided. 

Response:  This  requirement  is  to 
disclose  important  aspects  of  a  potential 
card  sponsor's  operating  structure,  (to 
ensure  transparency  of  all  applicable 
relationships  that  comprise  the  card 
sponsor  entity  and  discount  card 
program)  including  transparency  of  its 
ownership  relationships  and  contracting 
hierarchy.  This  criterion,  by  itself,  will 
not  be  the  basis  for  making  an 
endorsement  decision,  and  therefore,  we 
do  not  need  to  specify  the  minimum 
requirements  for  this  part  of  the  review 
as  part  of  a  solicitation  to  be  issued. 

Comment:  Two  commenters  suggested 
that  we  should  have  a  means  for 
monitoring  solvency  long  after  a 
sponsor  files  an  application  for 
endorsement.  In  addition,  the 


conunenters  suggest  that  financial 
solvency  should  at  least  mean  that  a 
card  sponsor  must  have  more  assets 
than  liabilities,  and  that  we  shoiUd 
terminate  the  endorsement  of  any 
company  that  enters  into  bankruptcy. 

Response:  For  the  reasons  stated 
elsewhere  in  this  preamble  (see  our 
responses  to  comments  on  Reporting), 
we  do  not  believe  that  quarterly 
financial  reporting  from  a  sponsor  is 
needed.  The  initial  review  of  the 
application  has  two  specific  financial 
standards;  that  the  applicant's  total 
assets  exceed  total  unsubordinated 
liabilities  and  that  cash  flow  is 
sufficient  to  meet  obligations  as  they 
come  due.  These  standards  are 
consistent  with  the  Medicare+Choice 
requirements,  and  we  believe  that  these 
standards  are  appropriate  for  this 
initiative. 

Also,  as  a  provision  of  our  agreement 
with  an  endorsed  card  sponsor,  a  card 
sponsor  must  notify  us  in  advance  of 
any  change  that  materially  affects  its 
ability  to  perform  imder  its  agreement 
with  us.  This  will  include,  for  example, 
bankruptcy. 

In  addition,  we  believe  that  a  critical 
source  of  information  will  be 
complaints  directed  to  the  complaints 
tracking  and  management  system  to  be 
developed  and  operated  by  us.  In  the 
event  that  a  card  sponsor  has  financial 
difficulties  that  affect  the  performance 
of  its  program,  we  are  likely  to  imcover 
such  problems  based  on  follow-up  of 
complaints  reported  to  its  complaint 
tracking  system. 

Comment:  Some  commenters  stated 
that  the  proposed  rule  should  be  revised 
to  include  objective  business  ethics 
guidelines,  to  safeguard  the  program. 
Other  commenters  point  out  that  the 
proposed  rule  stated  that  a  card  sponsor 
must  have  a  "satisfactory  record  of 
integrity  and  business  ethics."  However, 
commenters  maintain  that  these  terms 
are  undefined  and  we  have  not 
proposed  a  method  for  determining 
what  is  "satisfactory." 

The  commenters  suggest  a  number  of 
circumstances  that  would  be  reason  for 
us  to  withhold  or  terminate 
endorsement,  including  for  example, 
indictments,  civil  liability  in  cases 
involving  antitrust  violations,  and  fraud. 
In  addition,  they  believed  that  card 
sponsors  should  be  required  to  report  to 
us  any  lawsuits  or  government 
investigations  that  involve  allegations  of 
ethical  violations. 

Response:  As  part  of  the  application 
process,  potential  card  sponsors  must 
provide  a  list  of  past  or  pending 
investigations  and  legal  actions  brought 
against  the  applicant  organizations  (and 
parent  firms  if  applicable)  by  any 


financial  institution,  government  agency 
(local.  State,  or  Federal)  or  private 
organization  over  the  past  3  years  on 
matters  relating  to  hesdth  care  and 
prescription  drug  services  and/or 
allegations  of  fraud,  misconduct,  or 
malfeasance.  As  with  requirements 
pertaining  to  financial  solvency, 
information  regarding  past  or  pending 
investigations  and  legal  actions  apply  to 
the  applicant  organization,  as  well  as  for 
each  of  any  subcontractors  or 
organizations  under  other  legal 
arrangements  with  the  applicant  to 
develop  the  pharmacy  network,  to 
handle  the  negotiation  of  rebates  or 
discoimts  on  behalf  of  the  card  sponsor, 
or  to  operate  enrollment,  and  including 
the  entity  (or  entities)  that  meets  the  3 
years  of  experience  and  covered  lives 
requirements.  This  information  will  be  . 
considered  diuing  the  application 
review  process  by  our  contract 
specialists  who  routinely  evaluate  this 
type  of  information  as  part  of  a 
determination  for  entering  into  third 
party  relationship  with  a  contractor. 
Fiuther,  ongoing  monitoring  and 
enforcement  of  business  ethics  and 
integrity  will  be  specified  in  the 
agreement  entered  into  between  us  and 
the  endorsed  card  sponsor. 

c.  Enrollment  Exclusivity 

We  received  a  number  of  diverse  and 
conflicting  comments  with  regard  to  the 
enrollment  exclusivity  policy. 

Comment:  Three  commenters 
supported  the  exclusivity  policy, 
including  one  commenter  who 
suggested  a  1-year  lock-in,  to  coincide 
with  the  Medicare  open  enrollment 
period.  Nine  commenters  opposed  the 
enrollment  exclusivity  provision.  Many 
of  these  commenters  expressed  concern 
that  the  exclusivity  provision  will 
reduce  access  to  the  full  range  of 
discoimts,  with  lock-in  particularly 
problematic  in  the  absence  of  any 
requirements  for  stability  in  formularies 
or  prices.  Some  conunenters  not  only 
questioned  the  assumption  that 
enrollment  exclusivity  was  needed  to 
facilitate  card  sponsor  negotiation  of 
manufacturer  rebates  but  also 
questioned  whether  manufactiuers 
would  provide  substantial  rebates,  even 
with  the  exclusivity  feature. 

One  commenter  noted  the  positive 
benefit  that  an  exclusivity  provision 
provides  from  a  drug  utilization  and 
patient  safety  perspective  but,  on 
balance,  expressed  concern  that 
enrollment  exclusivity  limited  access  to 
a  wider  range  of  lower-priced  drugs. 

Response:  We  believe  that  enrollment 
exclusivity  is  needed  to  facilitate  card 
sponsor  negotiation  of  manufactiuer 
rebates.  We  believe  that  beneficiaries  in 


a  particular  drug  card  program  will  have 
a  strong  incentive  to  purchase  drugs  on 
the  formulary,  and  we  believe 
manufacturers  will  be  persuaded  to 
provide  significant  rebates  or  discounts 
to  card  sponsors  as  a  result.  The 
enrollment  exclusivity  feature  is 
expected  to  provide  card  sponsors  a 
stronger  negotiating  leverage,  thereby 
increasing  the  level  of  manufacturer 
rebates  available  to  beneficiaries. 

Furthermore,  we  believe  that 
conciurent  enrollment  in  multiple  drug 
card  programs  is  potentially  confusing 
to  beneficiaries  and  will  add  an 
additional  burden  at  the  retail  pharmacy 
level,  because  pharmacies  will  likely  be 
approached  by  beneficiaries  who  will 
want  to  know  which  of  their  drug  cards 
offers  the  best  price  on  a  particular  drug. 

Under  this  initiative,  card  sponsors 
will  be  competing  for  a  large  niunber  of 
new  covered  lives;  potentially  millions 
of  Medicare  beneficiaries.  We  believe 
that  competition  for  share  of 
beneficiaries  will  resvdt  in  favorable 
formularies  and  prices  across  the  card 
sponsor  programs.  Fiuther,  given  that 
each  card  sponsor  must  provide  a 
discount  on  a  drug  in  each  of  the 
therapeutic  classes  indicated  elsewhere 
in  this  preamble,  beneficiaries  will  have 
access  to  discounts  on  a  broad  range  of 
prescription  drugs. 

In  addition,  we  agree  that,  as  part  of 
an  enrollment  exclusivity  provision, 
beneficiaries  need  some  stability  in 
formularies  and  prices.  Consequently,  as 
stated  elsewhere  in  the  preamble,  we  are 
revising  oiu  policy  to  specify  that  card 
sponsors  must  agree  to  publish  prices 
on  formulary  drugs,  and  assure  that  a 
specific  drug  is  not  dropped  frx>m  the 
formulary  nor  its  price  increased  for 
periods  of  at  least  60  days  starting  on 
the  first  day  of  the  program's  operation. 
Comment:  One  commenter  maintains 
that  tracking  whether  and  how  often 
enroUees  switch  to  different  card 
programs  would  be  difficult 
administratively.  The  commenter 
questions  whether:  (1)  A  beneficiary 
would  risk  losing  any  expected 
discounts  on  prescription  drugs  if  he  or 
she  were  to  unknowingly  or 
unintentionally  enroll  in  a  different  card 
program  more  often  than  is  permitted; 
and  (2)  whether  the  beneficiary  would 
be  required  to  retroactively  pay  back 
•  any  discounts  received  while 


incorrectly  enrolled  in  the  card 
program. 

Response:  As  stated  elsewhere  in  the 
preamble,  the  responsibility  for 
ensuring  enrollment  exclusivity  rests 
with  the  administrative  consortium.  We 
would  expect  the  process  for  ensuring 
enrollment  exclusivity  to  be  well 
defined  and  deliberate,  with  a  specific 
focus  on  minimizing  the  potential  for 
concurrent  enrollments  in  multiple  drug 
card  programs.  Under  no  circumstances 
would  a  beneficiary  be  required  to 
retroactively  pay  back  any  discounts 
received  while  incorrectly  enrolled  in  a 
drug  card  program. 

4.  Formulary  and  Discounts  to 
Beneficiaries 

Each  drug  discount  card  program  will 
be  expected  to  provide  a  discount  for  at 
least  one  drug  identified  in  the 
therapeutic  classes,  groups,  and 
subgroups  of  drugs  commonly  needed 
by  Medicare  beneficiaries  as  listed  in 
Table  1.  This  endorsement  qualification 
is  to  assure  that  beneficiaries  enrolling 
in  Medicare-endorsed  discount  card 
programs  will  be  offered  discoimts  on 
many  of  the  types  of  drugs  most 
commonly  needed.  As  some  drugs  can 
be  classified  into  more  than  one 
category,  a  drug  can  be  used  only  once 
to  satisfy  the  criterion  of  providing  a 
discount  for  a  drug  in  a  therapeutic 
class,  group  or  subgroup.  It  is  important 
to  note  that  card  sponsors  have  the 
flexibility  to  include  as  many  drugs  as 
they  choose  beyond  the  minimum 
number  and  types  needed  to  satisfy  this 
endorsement  qualification  criterion,  and 
we  expect  that  many  card  sponsors  will 
choose  to  do  so  for  purposes  of 
attracting  beneficiaries  to  their 
programs. 

Discount  card  program  sponsors' 
formularies  and  prices  may  vary 
geographically.  As  a  condition  of 
endorsement,  card  sponsors  must  agree 
that  a  specific  drug  is  not  dropped  from 
the  formulary,  nor  its  price  increased, 
for  periods  of  at  least  60  days,  starting 
on  die  first  day  of  the  program's 
operation.  In  addition,  card  sponsors 
will  notify  the  pharmacy  network,  the 
consortium,  and  us  of  formulary  and 
pricing  changes  30  days  in  advance  of 
the  change. 

Also,  card  sponsors  must  guarantee 
that  participating  Medicare  beneficiaries 
will  receive,  on  all  prescription  drugs 


included  under  the  card  program  at  the 
point  of  sale,  the  lower  of  the 
discounted  price  available  through  the 
program  or  the  price  the  pharmacy 
would  charge  a  cash  paying  customer  at 
that  time.  Pharmacies  sometimes  offer 
special  prices  on  drugs  for  promotional 
purposes  to  the  general  public.  If  these 
prices  are  lower  than  the  price  that 
could  be  obtained  through  the  drug  card 
program,  the  card  sponsor  will  be 
expected  to  arrange  with  its  network 
pharmacies  that  these  lower  prices  also 
be  made  available  to  Medicare 
beneficiaries  to  the  extent  the  drugs  are 
included  in  the  card  program's 
formulary. 

The  listing  of  therapeutic  classes, 
groups,  and  subgroups  of  drugs  most 
commonly  needed  by  Medicare 
beneficiaries  is  in  Table  1.  A  revised 
Table  1  has  been  prepared  incorporating 
the  comments  discussed  below.  In 
addition,  the  categories  listing  has  been 
updated  to  reflect  the  lop  prescription 
drug  utilization  and  spending  data 
collected  through  the  1999  Medicare 
Current  Beneficiary  Survey  (MCBS).  The 
Table  1  listing  included  in  the  proposed 
rule  was  based  in  part  on  the  1 998 
MCBS  data.  Also,  working  in 
consultation  with  Federal  experts  in 
pharmacology,  the  lists  of  new  drugs 
approved  by  the  Food  and  Drug 
Administration  during  1999,  2000,  and 
2001  were  examined  for  purposes  of 
identifying  whether  recently  released 
drugs  might  have  further  implications 
for  the  drug  categories  to  be  included  in 
the  listing  as  those  commonly  needed 
by  Medicare  beneficiaries.  We  anticipate 
modifying  these  classes,  groups,  and 
subgroups  over  time  in  future 
solicitations  to  remain  current  with 
beneficiary  use  of  drugs  and  changes  in 
the  market,  including  the  emergence  of 
new  drug  types  and  drugs  removed  from 
the  market. 

The  table  below  shows  the  drug 
therapeutic  classes  and  groups  (and  in 
a  few  cases,  subgroups)  that  contain  the 
drugs  most  commonly  needed  by 
Medicare  beneficiaries.  A  single  drug 
cannot  be  used  to  count  in  more  than 
one  category  for  purposes  of  providing 
a  discount  on  a  drug  in  each  one  of  the 
listed  categories  (for  example, 
propranolol  cannot  be  used  for  both 
antiarrhythmic  agents  and  as  a  beta 
blocker). 


Table  1  .—Therapeutic  Classes  and  Groups/Subgroups  of  Drugs  Commonly  Needed  by  Medicare 

Beneficiaries 


Therapeutic  drug  classes 


Nutrients  and  Nutritional  agents 


Drug  groups/subgroups 
(sut)groups  wtiere  shown  are  Indented) 


Specialty  multi-vitamin  low  in  phosphorus 
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Table  1  .—Therapeutic  Cusses  and  Groups/Subgroups  of  Drugs  Commonly  Needed  by  Medicare 

Beneficiaries— Continued 


Therapeutic  drug  classes 


Hematological  Agents 


Drug  groups/subgroups 
(subgroups  where  shown  are  indented) 


Therapeutic  drug  classes 


Other 

Hematopoietic  Agents 

Antiplatelet  Agents 

Anticoagulants 

Coumarin  and  Indandione  Derivatives 

Hemorrheologic  Agents 


Endocrine/MetatX)lic  Agents 

.  , 

Sex  Hormones 

» 

Estrogens 

Progestins 

Others 
Bisphosphonates 
Antidiabetic  Agents 

Insulin 

Sulfonylureas 

Biguanides 

Thiazolidinediones 

Others 
Adrenocortical  Steroids 
Thyroid  Drugs 
Calcttonin-Salmon 
Agents  for  Gout 

Cardiovascular  Agents 

Inotropic  Agents 

Va.sodilators 

Antiarrhythmic  Agents 
Supraventricular,  Prophylaxis 
Supraventricular,  Treatment 

Ventricular,  Prophylaxis 
Ventricular,  Treatment 
Calcium  Channel  Blocking  Agents 

Rer 

lal  and  Genitourinary  Agents 
Respiratory  Agents 

Dihydropyridine 

DiphenyJalkylamine 

Benzothiazepine 
Antiadrenergics/Sympatholytics 

Beta-Adrenegic  Blocking  Agents 

Cardioselective  Beta-Adrenergic  Blocking  Agents 

Antiadrenergte  Agents— Centrally  Acting 

Antiadrenergic  Agents— Peripherally  Acting 

Other 
Renin  Angiotensin  System  Antagonists 

Angiotensin— Converting  Enzyme  Inhibitors 

Angiotensin  II  Receptor  Antagonists  Antihypertensive  Combinations 
Antihyperiiptdemic  Agents 

Bile  Ackl  Sequestrants 

HMG— CoA  Reductase  Inhibitors 

Others 

Anticholinergics 
Diuretics 

Thiazides  and  Related  Diuretics 

Loop  Diuretics 

Others 

Bronchodilators 
Sympathomimetic— Long  Acting 
Sympathomimetic— Short  Acting 

- 

% 

Cer 

itral  Nervous  System  Agents 

Xanthine  Deriatives 
Leukotriene  Modulators 
Respiratory  Inhalant  Products 

Corticosteroids 

Intranasal  Steroids 

Mast  Cell  Stabilizers 

Others 
Antihistamines— Non-Sedating 
Cough  Preparations 

Analgesics 

» 

A 

• 

Narcotic 

Gastrointestinal  Agents 


Systemk:  Anti-lnfectives 


Biotogical  and  Immunologk:  Agents 


DenDatok>gk:al  Agents 
Ophthalmk:/Otk:  Agents 


Antineoplastic  Agents 


Drug  groups/subgroups 
(sut)groups  where  shown  are  indented) 


Narcotk:/sustained  release 
Other 

Agents  for  Migraine 

Others 
Antiemetic/Antivertigo  Agents 
Antianxiety  Agents 
Antklepressants 

Selective  Serotonin  Reuptake  Inhibitors 

Ottiers 
Antipsyctiotk:  Agents 

Phenothiazines/Thioxanthenes 

Phenyttxjtylpiperadine  Deriatives 

Indoles 

Atypk:al  Antipsychotrcs 

Other  Antipsycfiotic  Agents 
Cholinesterase  Inhibitors 
Sedatives  and  Hypnotics,  Nont>art)iturate 
Anticonvulsants 

Iminostilbene 

Hydantoins 

BartHturates 

Deoxyt}arbiturates 

Succinimides 

ValproK  Acid 

Oxazolidinedione 

Benzodiazepines 

GABA  Mediating  Medications 

Other  Anticonvulsants 
Antiparkinson  Agents 

Histamine  H2  Antagonists 

Proton  Pump  Inhibitors 

Gl  Stimulants 

Salicylate  Deriatives  for  Inflammatory  Bowel  Disease 

Penk:illins 

Cephak>sporins  and  Related  Antibk}tk:s 

Fluoroquinolones 

Quinok>nes 

Maaolides 

SulfonamkJes 

Antivirals 

Antiretroviral  Agents 

Tetracycline 

lmmunok>gk:  Agents 

Immunosuppressives 

Immunomodulators 

Interferon  Alpha 

Interferon  Beta 

Other 

Anti-Inflammatory  Agents 

Agents  for  Glaucoma 

Cholinergic 

Sympathomimetic 

Adrenergic  Antagonists 

Prostaglandins 

Cart)onk:  Anhydrase  Inhibitors 
Nonsteroidal  Anti-Inflammatory  Agents  (NSAIDS) 
Antk:holinergic 
Muscarink:  Antagonists 
Glucocortkx>ids 
Anti-lnfectives 

Mast-cell  Stabilizers/Antihistamines 
Other  Outpatient  Ophthalmologk:s 
Alkylating  Agents 
Antimetabolites 
Hormones 
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Table  1  .—Therapeutic  Classes  and  Groups/Subgroups  of  Drugs  Commonly  Needed  by  Medicare 

Beneficiaries— Continued 


Therapeutic  drug  classes 


Rheumafologlcals* 

('Note:  Gout  agents  and  immunomodulators  listed  under  other 

categories) 

I 
I 


Drug  groups/sut>groups 
(subgroups  wtiere  shown  are  indented) 


Antiestrogens 
Aromatase  inhibitors 
Antiandrogen 
Other  Antineoplastics 


Nonsteroidal  Anti-Inflammatory  Agents 

Cox-2  Inhibitors 

Other  Rheumatologicals 


Sources:^  Drug  Facts  and  Comparisons,  A  Wolfers  Kluwer  Company,  2001  edition;  Phamtacological  Basis  of  Therapeutics.  Goodman  and  Gil- 
man,  9th  edition  (1996);  Clinical  Pharmacology.  Melman  and  Morelli,  4th  edition,  2000;  L/SP  2002  United  States  Pharmacopeia. 


We  received  a  number  of  comments 
related  to  the  drug  classes,  groups  and 
subgroups  listing  included  in  Table  1  of 
the  proposed  rule. 

Comment:  One  commenter  indicated 
that  the  nationally  recognized 
classification  system  used  to  develop 
the  drug  categories  listing  was  not 
specified. 

Response:  There  are  several  nationally 
recognized  systems  used  to  classify 
drugs.  At  the  bottom  of  Table  1  in  the 
proposed  rule,  the  drug  classification 
sources  that  were  consulted  to  develop 
the  Table  1  drug  category  listing  were 
indicated.  We  chose  to  predominantly 
rely  on  Drugs  Facts  and  Comparisons  as 
it  is  a  system  commonly  used  by 
pharmacists.  Since  there  are  several 
systems  for  classifying  drugs,  for  the 
proposed  rule  listing  we  also  consulted 
two  other  sources,  Goodman  and 
Gilman's  Pharmacological  Basis  of 
Therapeutics,  and  Clinical 
Pharmacology,  by  Melman  and  Morelli. 

Comment:  Another  commenter 
suggested  using  the  American  Hospital 
Formulary  system  or  the  USP  DI. 

Response:  As  noted  above  we  have 
relied  primarily  on  Drugs  Facts  and 
Comparisons  because  of  its  common 
usage  in  the  context  of  retail  pharmacy. 
Based  on  this  comment,  though,  we  did 
also  examine  the  USP  2002  by  United 
States  Pharmacopeia  to  assist  in 
addressing  some  of  the  comments 
related  to  specificity  of  categories. 

Comment:  Several  commenters  raised 
issues  related  to  the  specificity  of  the 
listing,  indicating  that  the  groups  and 
subgroups  were  broad  and  nonspecific. 
They  recommended  that  additional 
groups  and  subgroups  should  be 
established  to  more  adequately  reflect 
the  full  range  of  medicines.  Some 
commenters  suggested  factors  that 
should  be  considered,  such  as  whether 
products  are  used  to  treat  the  same 
spectnun  of  disorders,  patient  outcomes 
are  similar,  differing  mechanisms  of 


action,  significant  side  effects,  and 
dosing  ft'equencies.  Another  commenter 
thought  that  the  approach  of  listing  a 
single  product  for  each  category  was  not 
adequate  from  a  therapeutic  interchange 
perspective.  Another  commenter 
thought  that  the  listing  was  not 
comprehensive  enough  and  it  did  not 
address  the  needs  of  those  who  have 
sensitivity  to  certain  drugs.  Another 
commenter  expressed  concern  that  strict 
formularies  may  limit  medications  and 
not  address  the  needs  of  the  elderly 
population. 

Response:  It  is  important  to  keep  in 
mind  that  the  classes,  groups,  and 
subgroups  categories  were  developed  in 
the  context  of  a  drug  discount  program, 
not  a  drug  benefit.  We  think  that  this  is 
a  very  important  distinction.  The  drug 
category  listing  for  Medicare 
endorsement  of  a  drug  discount  card 
serves  as  a  minimum  criterion  for 
qualification  related  to  the  number  of 
drugs  for  which  discounts  need  to  be 
provided.  (Card  sponsors  could  provide 
discounts  for  more  than  one  drug  per 
category.)  This  is  a  different  concept 
than  coverage  of  drugs  in  the  context  of 
a  drug  benefit.  Formulary  design  in  the 
context  of  a  drug  benefit  would  need  to 
be  done  in  a  different  maimer  and 
would  need  to  take  into  accoimt  benefit 
coverage  policy  issues.  Since  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  is  not  a 
benefit,  we  do  not  think  that  coverage 
policy  considerations  are  applicable.  In 
addition,  requiring  discounts  on  all 
drugs  would  need  to  rely  heavily  on 
discounts  fi-om  pharmacies  rather  than 
drug  manufacturers. 

In  developing  the  listing,  we  focused 
on  drugs  that  are  commonly  used  by 
Medicare  beneficiaries,  based  on 
analysis  of  top  utilization  and  spending 
data.  We  examined  the  levels  of 
specificity  in  drug  classifications  in 
order  to  have  groupings  in  which 
generally  there  will  be  multiple 


products.  Educating  beneficiaries  on 
how  to  obtain  better  drug  prices  is  the 
focus  of  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative.  We  think  this  approach 
provides  an  adequate  fi-amework  for 
beneficiaries  to  learn  about  use  of  drug 
formularies  and  choose  between 
formulary  options  commonly  available 
in  the  insurance  market.  Under  this 
initiative,  beneficiaries  enrolled  in 
Medicare-endorsed  card  programs  will 
be  fi'ee  to  purchase  prescription  drugs  as 
they  do  today,  but  for  at  least  some  of 
their  drugs  that  are  included  in  the 
endorsed  card  sponsor's  formulary,  they 
would  be  able  to  obtain  lower  prices. 

Importantly,  under  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative,  beneficiaries  will 
have  ample  choice  and  an  opporttmity 
to  examine  closely  the  differences 
between  cards,  including  drug  offerings 
and  their  associated  prices.  Some  cards 
may  offer  fewer  drugs,  and  as  a 
consequence,  gamer  deep  discounts  or 
rebates,  while  other  cards  may  offer  a 
broad  range  of  drugs  with  a  lower  level 
of  rebates  or  discounts.  Under  this 
initiative,  beneficiaries  will  choose  what 
they  perceive  as  most  valuable  and  gain 
experience  to  assist  in  making  future 
choices.  The  marketplace  will  gain 
important  experience  designing  drug 
products  and  services  that  meet  the 
expectations  and  needs  of  the  Medicare 
population. 

Comment:  Three  commenters 
recommended  covering  all  drugs.  One 
suggested  this  could  be  done  by 
obtaining  discounts  from  pharmacies 
rather  than  from  manufacturers. 
Another  suggested  that  there  should  be 
mandatory  participation  by 
manufactiu-ers  rather  than  voluntary, 
which  results  in  a  patchwork  of  covered 
and  non-covered  drugs.  One  commenter 
expressed  support  for  having  card 
sponsors  provide  a  discount  for  at  least 
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one  drug  identified  in  the  therapeutic 
classes,  groups  and  subgroups. 

Response:  As  noted  previously,  this 
initiative  is  distinct  from  a  drug  benefit. 
This  initiative  endorses  private  sector 
entitres  that  meet  certain  minimum 
criteria.  To  require  discounts  on  every 
drug  might  limit  the  rebates  that  will  be 
available  to  card  sponsors,  and  could 
result  in  lower  discounts  to 
beneficiaries  for  particular  drugs. 
Moreover,  we  expect  that  market  forces 
will  operate  to  determine  the  nmnber  of 
drugs  that  will  be  offered  in  each 
therapeutic  category.  With  regard  to  the 
comment  on  mandatory  participation  by 
drug  manufacturers,  we  have  no 
authority  to  mandate  participation. 

Comment:  Several  commenters 
identified  categories  of  drugs  for  wliich 
they  thought  more  specificity  was 
needed,  including  cardiac 
antiarrhythmic  agents,  bronchodilators, 
and  antineoplastics.  One  commenter 
noted  that  certain  classes  of  drugs  used 
by  the  senior  population  were  not  on 
the  Table  1  listing,  specifically  benign 
prostatic  hyperplasia,  Alzheimer's 
drugs,  and  ophthalmic  drugs.  The 
commenter  also  noted  that  within  the 
category  of  thyroid  drugs,  separate 
groups  should  be  identified  for 
hypothryroidism  and  hyperthyroidism. 
Another  commenter  suggested  that  the 
antidepressants  category  broken  out  into 
"selective  serotonin  reuptake 
inhibitors"  and  "others"  be  further 
specified  by  also  identifying  a  category 
for  "serotonin  and  norepinephrine 
reuptake  inhibitor  (SNRI)." 

Response:  Because  cardiac 
arrhythimias,  respiratory  conditions 
treated  by  bronchodilators,  and  cancer 
conditions  are  common  in  the  Medicare 
population,  we  re-examined  these  three 
categories.  We  agree  with  the 
commenters  that  in  the  case  of 
antiarrhythmic  agents  and 
bronchodilators,  additional  specificity 
will  be  appropriate  to  take  into  account 
the  differing  underlying  conditions  (for 
example,  atrial  versus  ventricular 
arrhythmias)  and  treatment  mechanisms 
for  these  common  disorders. 
Furthermore,  there  are  multiple 
products  used  to  treat  these  conditions. 
Consequently,  we  have  revised  the 
listing  to  provide  more  specificity 
related  to  antiarrhythmic  agents  and 
bronchodilators.  Four  subcategories  are 
now  shown  for  antiarrhythmic  agents  in 
Table  1  (supraventricular/prophylaxis, 
supraventricular/treatment,  ventricular/ 
prophylaxis,  and  ventricular /treatment). 
For  bronchodilators  there  cire  now  three 
subcategories  (sympathomimetic/long 
acting,  sympathomimetic/short  acting, 
and  xanthine  derivatives). 


In  the  case  of  antineoplastics,  it  is 
important  to  note  that  Medicare 
currently  does  cover  many  drugs  in  this 
class  because  they  are  provided  as  part 
of  physician  services.  However,  because 
of  the  development  of  newer  types  of 
oral  antineoplastic  agents,  we  have 
expanded  the  listing  to  include 
alkylating  agents  and  also  provided  an 
"other  antineoplastics"  category  so  the 
card  sponsors  will  further  need  to 
provide  a  discount  on  an  additional 
antineoplastic  agent  of  their  choosing. 

We  also  agree  that  the  sex  hormone 
category  was  broad  and  needed 
additional  specificity  to  take  into 
account  such  disorders  as  benign 
prostatic  hyperplasia.  The  sex  hormone 
group  has  been  further  divided  into 
estrogens,  progestins,  and  others. 

With  regard  to  the  comment  on 
Alzheimer's  drugs,  the  Table  1  listing 
includes  categories  for  antipsychotic 
drugs  and  cholinesterase  inhibitors. 
These  drugs  are  used  in  the  treatment  of 
individuals  with  Alzheimer's  disease. 

With  regard  to  the  comment  on 
ophthalmic  agents.  Table  1  in  the 
proposed  rule  did  include  categories  of 
ophthalmic  agents,  for  example,  drug 
agents  to  treat  glaucoma,  a  common 
disorder  in  the  Medicare  population. 

Table  1  includes  a  category  for 
thyroid  drugs,  and  we  do  not  believe  we 
need  to  separately  identify  drugs  for 
hypothryroidism  and  hyperthyroidism. 
The  purpose  of  the  Table  1  listing  is  to 
have  sponsors  include  discounts  on 
drugs  that  are  commonly  needed  by  the 
Medicare  population.  Only  one  of  these 
conditions,  hypothryroidism,  is 
common  in  the  Medicare  population. 
Consequently,  we  do  not  think  it  is 
necessar}'  to  further  break  out  the 
thyroid  drug  category.  Card  sponsors 
have  the  flexibility  to  choose  the  thyroid 
drug  products  that  they  think  are  most 
appropriate  for  inclusion  in  a  Medicare 
endorsed  discount  card. 

As  indicated  previously,  in 
developing  the  listing  of  drug  classes, 
groups  and  subgroups  for  purposes  of 
establishing  a  minimum  level  of  drugs 
to  be  included  in  drug  discount 
programs  seeking  Medicare 
endorsement,  we  focused  on  the  most 
common  prescription  drug  needs  of  the 
Medicare  population.  At  the  same  time, 
we  believe  it  is  necessary  to  balance  the 
drug  categories  listing  with  the  design 
element  that  there  generally  needs  to  be 
multiple  drug  products  in  a  given 
category.  With  regard  to  the  comment 
for  an  additional  breakout  under  the 
antidepressant  category  for  serotonin 
and  norepinephrine  reuptake  inhibitor 
(SNRI),  we  think  this  would  be  a  very 
narrow  grouping  in  terms  of  number  of 
drugs  within  it.  Consequently,  we  do 


not  believe  that  a  separate  SNRI 
category  should  be  included  in  the 
context  of  a  discount  card  minimum 
listing.  Card  sponsors  have  the 
flexibility  to  include  a  discount  for  an 
SNRI  drug  under  the  "other" 
antidepressant  subgroup  if  they  desire. 
As  mentioned  previously,  card  sponsors 
have  the  flexibility  to  include  as  many 
drugs  as  they  choose  beyond  the 
minimum  number  and  types  needed  to 
satisfy  the  endorsement  qualification 
criterion,  and  we  expect  that  many  card 
sponsors  will  choose  to  do  so  for 
purposes  of  attracting  beneficiaries  to 
their  program. 

Comment:  We  also  received  a  number 
of  other  comments  regarding  other 
issues  related  to  card  sponsors' 
formularies.  Several  commenters 
suggested  that  Medicare-endorsed  card 
sponsors  use  interdisciplinar\' 
conunittees  consisting  of  physicians, 
pharmacists,  and  other  health 
professionals  familiar  with  medication 
therapy  to  establish  formularies.  They 
suggested  that  these  committees, 
commonly  known  as  pharmacy  and 
therapeutics  (P&T)  committees,  should 
be  independent  and  meet  on  a  regular 
basis  (for  example,  quarterly)  to  ensure 
access  to  the  latest  medical  innovations, 
with  decisions  based  on  scientific  and 
economic  considerations  that  achieve 
appropriate,  safe  and  cost  effective  drug 
therapy.  One  commenter  submitted  a  set 
of  principles  that  have  been  established 
regarding  the  composition  and  role  of 
P&T  committees.  Another  commenter 
suggested  that  if  formularies  van.' 
geographically  that  a  regionally  based 
professionally  qualified  body  should 
include  practicing  physicians  using  that 
formular>'. 

One  commenter  raised  the  issue  of 
providing  for  exceptions  from  a  card 
sponsor's  formulary  when  a  physician 
determines  that  medical  necessity 
dictates  use  of  a  non-formulary  drug. 
The  commenter  suggested  that 
formulary  exceptions,  while  not 
necessarily  provided  at  the  same 
discount  as  formulary  drugs,  should  bi^ 
covered  under  the  same  cost-sharing 
requirements  as  formulary  drugs.  The 
commenter  also  suggested  that 
enrollees,  or  their  physic  ians.  have 
access  to  a  timely,  independent, 
objective  third  party  appeal  of  formulary 
disputes,  with  resolution  as  rapid  as 
patient's  condition  requires. 

One  commenter  indicated  that  we 
should  provide,  through  the  application 
review  and  acceptance  process,  that 
card  sponsors  adequately  evaluate 
clinical  considerations  in  drug  selection 
and  placement.  The  commenter 
suggested  that  sponsors  should  have  to 
place  on  their  formulary  any  product  for 
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which  they  receive  a  discount  or  rebate 
that  offers  therapeutic  advantage  over 
other  products  in  the  same  therapeutic 
class. 

Response:  We  recognize  that  P&T 
conunittees  play  an  important  role  in 
the  development  of  formularies  for  use 
in  drug  benefits.  They  are  a  common 
industry  practice  and  various 
organizations  have  developed 
guidelines  working  with  these 
committees.  The  Medicare  endorsement, 
however,  is  related  to  discount  card 
programs  rather  than  a  drug  benefit, 
where  coverage  policy  is  involved. 
Given  this  distinction  and  the  effects  on 
beneficiary  choice,  we  do  not  think  that 
it  is  necessary  to  specify  additional 
provisions  regarding  endorsed  discount 
card  sponsors  use  of  P&T  committees. 
Similarly,  the  issues  of  exceptions  from 
the  formulary,  cost-sharing  levels,  and 
an  appeals  process  related  to  formulary 
disputes  are  all  formulary-related 
aspects  that  arise  in  the  context  of  the 
use  of  formularies  in  a  drug  benefit  and 
its  related  coverage  policy.  Finally,  we 
think  that  the  construction  of  the  list  of 
drugs  to  be  included  in  the  context  of 
a  drug  discoimt  card  is  different  than  for 
a  drug  benefit.  We  think  that  the 
commenter's  suggestion  is  more 
appropriate  in  the  context  of  a  drug 
benefit  in  terms  of  inclusion  of  drugs 
that  offer  certain  advantages  over  other 
drugs  in  the  same  therapeutic  class. 
Beyond  specifying  the  minimum 
niunber  and  types  of  drugs  that  need  to 
be  included  for  purposes  of  Medicare 
endorsement,  we  think  that  the 
decisions  regarding  which  actual  drugs 
are  to  be  included  under  card  sponsors' 
programs  need  to  be  left  to  the  sponsors 
to  determine  based  on  their  negotiations 
with  drug  manufacturers  and 
pharmacies,  and  what  they  think  they 
can  offer  to  beneficiaries. 

Comment:  A  few  commenters 
submitted  comments  related  to  generic 
drugs.  One  commenter  noted  the 
importance  of  physician  involvement  in 
decisions  regarding  generic  substitution. 
The  commenter  also  noted  that  since 
generic  products  can  look  different,  it  is 
important  that  there  be  proper  labeling 
and  explanation  to  the  patient  in  order 
to  avoid  beneficiary  confusion.  Another 
commenter  also  noted  the  important 
role  of  medical  practitioners  in  drug 
substitution.  Another  commenter 
indicated  support  for  the  language  in 
the  proposed  rule  supporting  the  use  of 
generics,  but  noted  that  therapeutic 
safety  and  equivalency  do  need  to  be 
established  for  generic  use.  One 
commenter  thought  the  proposed  rule 
failed  to  provide  specific  incentives  for 
the  piuchase  of  generic  drugs  when 
appropriate. 


Response:  The  Medicare  endorsement 
of  prescription  drug  discount  programs 
is  intended  to  better  educate 
beneficiaries  about  how  to  lower  their 
prescription  drug  costs.  The  educational 
initiative  will  include  information  about 
the  use  of  generic  drugs  as  one  way  that 
beneficiaries  may  be  able  to  lower  their 
prescription  drug  costs.  The  potential 
savings  to  beneficiaries  provides  the 
incentive  to  use  generic  products.  As 
part  of  the  educational  effort,  we  would 
expect  to  inform  beneficiaries  of  the 
need  to  talk  with  their  physicians  about 
the  availability  of  generic  products  for 
the  medications  they  are  taking. 

Comment:  The  proposed  nde 
provided  that  endorsed  drug  discount 
card  programs  be  allowed  to  vary  their 
formularies  by  geographic  location  and 
over  the  course  of  the  endorsement 
period.  Two  commenters  thought  that 
card  sponsors  should  not  be  allowed  to 
vary  formularies  and  prices 
geographically.  There  was  concern  that 
variation  could  cause  confusion,  with 
one  commenter  noting  that  this  would 
be  particularly  true  for  beneficiaries 
who  live  in  different  places  during  the 
year. 

Response:  Allowing  formularies  and 
prices  to  vary  geographically  simply 
recognizes  that  this  is  how  the  market 
currently  works,  and  that  there  are 
variations.  We  think  it  is  necessary  to 
provide  for  geographic  variation  to 
provide  flexibility  to  accommodate 
market  conditions  and  competition.  As 
part  of  both  our  and  card  sponsors' 
educational  efforts,  the  presence  of 
geographic  variation  will  be 
communicated.  In  addition,  an  endorsed 
card  sponsor  needs  to  make  available  to 
beneficiaries,  over  its  customer  service 
telephone  line,  upon  request, 
information  about  prices  and  formulary 
at  the  retail  pharmacy  level. 
Beneficiaries  also  need  to  be  informed 
that  a  lower  price  could  be  available  due 
to  pharmacies  having  special  sales. 
Under  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  the  beneficiary  is  to  get  the 
lower  of  the  negotiated  discoimt  price  or 
the  usual  and  customary  price  available 
at  that  point  in  time. 

Comment:  Several  conunenters 
recommended  that  there  be  some 
stability  over  time  in  the  formularies 
and  in  the  prices,  particularly  because 
of  the  provision  that  beneficiaries  can 
only  be  enrolled  in  one  Medicare- 
endorsed  card  program  at  a  time  and 
can  change  among  Medicare-endorsed 
card  programs  twice  a  year,  in  January 
and  June.  One  commenter  noted  that  we 
should  prohibit  sponsors  from  altering 
coverage  terms  for  any  product  if  the 
change  would  be  to  the  detriment  of 


card  enroUees.  The  proptosed  rule  had 
provided  that  card  sponsors  report  to 
the  consortium  any  formulary  or  price 
change  within  48  hoius  before  the 
change  became  effective.  Commenters 
suggested  different  possible  periods  of 
times  for  maintaining  stability  in 
formularies  and  prices,  including  60 
days,  90  days,  6  months  related  to  the 
enrollment  period,  and  for  the  entire 
period  of  the  endorsement. 

Response:  We  agree  that  there  is  an 
important  trade-off  between  having 
enrollment  exclusivity  for  a  period  of 
time  for  purposes  of  market  leverage 
and  the  need  for  some  stability  in 
formularies  and  prices  that  underlie 
beneficiaries'  decisions  regarding 
selection  of  card  programs.  We 
examined  data  reported  by  Express 
Scripts  in  its  2000  and  2001  Drug 
Trends  Reports  on  changes  in  the 
average  wholesale  price  (AWP)  for  the 
top  50  common  brand  drugs.  The  data 
indicate  that  the  AWP  did  not  change 
that  frequently  during  the  course  of  the 
year,  typically  one  or  two  times,  with 
the  most  frequent  number  of  changes 
being  foiu.  Consequently,  we  are 
revising  our  policy  to  indicate  that  if  a 
card  sponsor  seeks  Medicare 
endorsement,  it  needs  to  agree  to 
publish  prices  on  formulary  drugs,  and 
that  a  specific  drug  is  not  dropped  from 
the  formulary,  nor  its  price  increased  for 
periods  of  at  least  60  days,  starting  on 
the  first  day  of  the  program's  operation. 
Within  this  context,  card  sponsors  could 
still  add  drugs  or  lower  prices  at 
an3^time,  since  neither  of  these  changes 
has  a  negative  impact  on  beneficiaries. 
Card  sponsors  will  need  to  notify  their 
pharmacy  network,  the  consortiiun,  and 
us  of  formulary  and  pricing  changes  30 
days  in  advance  of  those  changes  taking 
effect. 

Comment:  One  commenter 
reconunended  that  we  develop  an 
annual  report  card  on  the  impact  of 
formularies  on  beneficiaries  eiuolled  in 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  to  better 
understand  the  impact  of  formularies  on 
patient  care.  The  commenter  supports 
study  by  the  industry  and  by  us  in  this 
area. 

Response:  We  agree  with  the 
commenter  that  such  studies  could 
provide  a  valuable  source  of  information 
for  policjnmaking  and  for  industry 
sponsors  as  they  design  their  programs. 
We  will  have  information  from  each 
card  program  about  their  formularies. 
We  also  intend  to  survey  beneficiaries 
about  their  knowledge  of  various 
components  of  the  drug  card  program, 
and  their  perceptions  of,  and 
experiences  and  satisfaction  with,  their 
discount  drug  card.  This  information 
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will  allow  us  to  assess  how  well 
beneficiaries  understand  the  concept  of 
a  formidary  under  their  discoimt  card 
program  and  how  this  impacts  their  use 
of  the  card.  As  this  body  of  knowledge 
needs  time  to  develop,  we  do  not  intend 
to  develop  a  report  card  on  the  impact 
of  formularies  on  beneficiaries  under 
this  initiative. 

5.  Manufacturer  Rebates  or  Discounts 

The  name  "Medicare"  is  extremely 
valuable  and  highly  regarded  by  the 
nearly  40  million  Medicare 
beneficiaries.  Medicare  focus  groups 
have  indicated  that  virtually  all  seniors 
recognize  the  name  "Medicare".  We 
believe  its  name  recognition  is  so  strong 
that  it  is  unlikely  to  be  duplicated  in  the 
commercial  market. 

As  a  result  of  the  Medicare 
endorsement,  Medicare  name 
recognition,  and  education  of  Medicare 
beneficiaries,  we  believe  that  Medicare- 
endorsed  drug  discount  card  program 
sponsors  will  have  increased  visibility 
for  their  discount  drug  programs,  which 
will  lead  to  significant  enrollment  by 
Medicare  beneficiaries.  The  attributes  of 
this  initiative,  coupled  with  exclusive 
em-ollment,  will  provide  card  sponsors 
with  the  ability  to  negotiate  significant 
drug  manufacturer  rebates  or  discounts. 
Competition  among  card  sponsors  and, 
in  turn,  drug  manufacturers,  will  attract 
beneficiaries  through  lower  prices  and 
other  valuable  prescription  related 
services  and  assure  that  a  substantial 
portion  of  manufacturer  rebates  or 
discounts  are  shared  with  Medicare 
beneficiaries  either  directly  or  indirectly 
through  pharmacies,  thereby  improving 
the  assistance  this  initiative  can  offer  to 
beneficiaries. 

In  order  for  the  endorsement  initiative 
to  ensure  meaningful  assistance  on  drug 
costs  to  Medicare  beneficiaries,  a 
condition  of  endorsement  will  be  that 
card  program  sponsors  meet  the 
threshold  of  obtaining  manufacturer 
rebates  or  manufacturer  discounts  on 
brand  name  and/or  generic  drugs. 
Medicare-endorsed  discount  card 
programs  must  pass  a  substantial  share 
of  those  rebates  or  discounts  through  to 
beneficiaries  either  directly,  or 
indirectly  through  pharmacies.  Card 
sponsors  will  be  required  to  have 
contractual  arrangements  with  brand 
name  and/or  generic  drug 
manufacturers  for  rebates  or  discounts 
and  a  contractual  mechanism  for 
passing  on  the  bulk  of  rebates  or 
discounts  that  are  not  required  to  fund 
operating  costs  to  beneficiaries  or 
pharmacies.  Card  sponsors  will  be 
required  to  have  contractual  agreements 
with  pharmacies  ensuring  that  the 
rebates  or  discounts  be  passed  through 


to  the  Medicare  beneficiaries  in  the  form 
of  lower  prices  or  enhanced  pharmacy 
services. 

Card  sponsors  must  share  with  us  a 
detailed  description  of  their 
manufacturer  rebate  program  as  part  of 
the  application  for  endorsement.  In 
describing  their  rebate  program,  card 
sponsors  will  share  with  us  information 
such  as  the  aggregate  level  of 
manufacturer  rebates  or  discounts  that 
they  will  secure  from  brand  name  and/ 
or  generic  manufacturers,  their  expected 
total  rebate  or  discount,  the  share  that 
will  be  passed  through  to  beneficiaries, 
and  other  information  necessary  to 
assess  whether  or  not  the  requirement 
has  been  met.  This  descriptive  approach 
provides  card  sponsors  with  maximum 
flexibility  within  the  basic  requirement 
to  design  a  rebate  program,  to  negotiate 
rebates  with  a  broad  range  of 
manufacturers,  and  to  negotiate  a  level 
of  rebates  or  discounts  that  is 
commensurate  with  their  card  program 
design. 

We  believe  that  competitive  market 
forces  will  encourage  endorsed  card 
sponsors  to  secure  the  highest 
manufacturer  rebates  or  discounts 
possible  and  pass  those  rebates  through 
to  enroUees,  thereby  maximizing  the 
level  of  assistance  provided  to 
beneficiaries  in  lowering  prices  on 
prescription  drugs.  However,  as  a 
consequence  of  our  consideration  of 
public  comments  regarding  this 
condition  of  endorsement,  and  in  order 
to  provide  additional  incentive  for  card 
sponsors  to  secure  manufacturer  rebates 
or  discounts  and  pass  them  through  to 
beneficiaries,  we  intend,  in  a  futiue 
proposed  rule,  to  propose  a  Gold  Star 
policy.  Under  this  proposed  policy,  we 
would  award  a  Gold  Star  designation  to 
those  Medicare-endorsed  discount  card 
programs  securing  the  highest  levels  of 
manufacturer  rebates  or  discounts 
which  are  passed  on  to  Medicare 
beneficiaries  directly,  or  indirectly 
through  pharmacies.  Subject  to  the 
provisions  of  a  future  proposed  and 
final  rule,  at  the  close  of  Year  1,  we 
would  anticipate  awarding  a  Gold  Star 
designation  to  no  more  than  10  percent 
of  endorsed  discount  card  programs 
which  have  secured  and  passed  through 
the  highest  levels  of  manufacturer 
rebates  or  discounts.  We  would 
publicize  this  designation  in  beneficiar>' 
education  materials,  and  card  sponsors 
would  be  permitted  to  use  the 
designation  in  information  and  outreach 
material. 

A  proposed  Gold  Star  designation 
could  serve  several  purposes.  First,  it 
could  assist  in  educating  beneficiaries 
about  the  various  price  concessions 
contributing  to  the  total  discount. 


Second,  it  could  encourage  card 
sponsors  to  secure  the  highest 
manufacturer  rebates  or  discounts 
possible  from  both  brand  name  and 
generic  manufacturers.  Third,  it  could 
encourage  card  sponsors  to  pass  along 
the  highest  possible  level  of  rebates  or 
discounts  to  beneficiaries,  directly,  or 
indirectly  through  pharmacies.  While 
retail  discounts  are  also  an  important 
part  of  providing  rieduced  prices  to 
Medicare  beneficiaries,  we  believe  that 
one  of  the  improvements  of  this 
Medicare  initiative  over  the  current 
market  is  the  emphasis  on  securing 
manufacturer  rebates  or  discounts.  As 
discussed  elsewhere  in  the  preamble, 
the  requirements  of  Medicare 
endorsement  are  designed,  in  part,  to 
maximize  the  ability  of  card  sponsors  to 
secure  manufacturer  rebates  or 
discounts.  We  believe  that  special 
recognition  of  card  programs  for 
obtaining  and  passing  through  to 
beneficiaries  the  best  manufacturer 
rebates  or  discounts  through  a  potential 
Gold  Star  designation  would  be 
consistent  with  the  goals  of  this  market- 
based  initiative. 

We  believe  that  this  overall  approach 
to  securing  and  passing  along 
manufacturer  rebates  or  discounts 
promotes  better  drug  pricing  for 
beneficiaries  and  may  enhance 
pharmacy  participation  in  a  card 
sponsor's  network. 

We  received  numerous  public 
comments  related  to  manufacturer 
rebates  or  discounts. 

Comment:  Many  commenters 
indicated  that  the  final  rule  needs  to 
clearly  define  "substantial",  related  to 
the  level  of  rebate  or  discount  card 
sponsors  must  secure  from  drug 
manufacturers  (one  indicated  that  10% 
is  not  "substantial",  two  others 
indicated  that  each  sponsor  should 
show  an  ability  to  gamer  10%  average 
savings,  and  one  commenter  indicated 
that  manufacturers  should  be  required 
to  offer  a  minimum  discount  in  the 
range  of  30%).  Two  commenters 
supportive  of  defining  substantial 
recommended  that  we  use  the  same 
rebate  percentages  required  by  Title  XIX 
(Medicaid),  two  suggested  the  level  of 
discounts  offered  by  the  Federal  Supply 
Schedule,  and  one  suggested  the  level 
secured  by  the  Veterans  Administration. 
One  commenter  suggested  a  minimum 
percentage  payment  from 
manufacturers,  on  a  per  prescription 
basis.  Several  commenters  indicated 
that  requiring  a  specific  level  of 
manufacturer  rebate  is  not  needed  in  a 
competitive  marketplace  as  rebates  or 
discounts  will  be  reflected  in  fees  and 
prices. 
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Response:  We  agree  that  requiring  a 
specific  level  of  manufacturer  rebates  or 
discounts  is  not  necessary  in  a 
competitive  market.  Card  sponsors  will 
submit  to  us  as  part  of  the  application 
for  endorsement  a  detailed  description 
of  their  rebate  program  as  described 
above.  Card  sponsors  seeking 
endorsement  must  meet  the  threshold  of 
securing  brand  name  and/or  generic 
manufacturer  rebates  or  discounts.  We 
believe  that  competition  among  card 
sponsors — assisted  by  the  price 
comparison  web  site — will  encourage 
card  sponsors  to  negotiate  the  most 
favorable  rebates  or  discounts  possible. 
The  policy  is  designed  to  allow 
competition  among  card  programs  to 
drive  rebates  rather  than  government- 
imposed  conditions. 

We  have  deleted  reference  to  the  term 
"substantial"  related  to  the  level  of 
manufecturer  rebates  or  discounts  card 
sponsors  seeking  endorsement  must 
secure.  We  believe  that  the  design  of 
card  sponsors'  programs  will  determine 
the  level  of  rebates  they  can  seciu-e,  and 
that  consumer  preferences  for  formulary 
and  pharmacy  access  will  drive  program 
design.  We  believe  that  market  forces 
will  come  to  bear  on  the  level  of 
manufacturer  rebates  secured  by  card 
sponsors.  In  addition,  we  believe  that 
use  of  the  term  in  this  context  may 
cause  confusion  as  it  is  also  used  to 
describe  the  level  of  rebates  or  discounts 
we  require  be  passed  through  to 
beneficiaries,  either  directly  or  through 
pharmacies.  Given  that  the  level  of 
manufacturer  rebates  or  discounts  card 
sponsors  may  reasonably  secure  is 
different  from  the  level  of  manufacturer 
rebates  or  discounts  we  require  and 
expect  will  be  passed  through  to 
beneficiaries,  we  are  opting  to  not  refer 
to  both  as  substantial. 

We  believe  that  this  descriptive 
approach  also  keeps  card  sponsors  from 
focusing  on  only  meeting  a  minimal 
level  of  rebates.  For  example,  if  we  set 
a  minimum  average  manufacturer  rebate 
level  that  all  endorsed  card  sponsors 
must  secure,  card  sponsors  may  focus 
on  attaining  that  level  rather  than 
striving  to  exceed  it.  Once  that 
minimum  threshold  is  attained,  card 
sponsors  might  be  less  inclined  to  pass 
along  any  additional  rebates  or 
discoimts  received  from  manufacturers. 
Further,  in  order  to  encourage  card 
sponsors  to  seciu«  and  pass  along  a 
maximum  level  of  manufacturer  rebates 
or  discounts,  we  will  propose,  in  a 
forthcoming  proposed  rule,  a  Gold  Star 
designation  policy,  rather  than  use  a 
defined  level  as  suggested  by  some 
commenters. 

Comment:  Two  commenters  urged 
against  requiring  manufacturer  rebates 


at  all  because  they  are  unpredictable 
and  imreliable.  Commenters  argued  that 
if  the  amount  of  rebate  on  a  particular 
drug  changes,  card  sponsors  may  change 
their  formularies.  These  changes  might 
interfere  with  the  patient/physician 
relationship,  as  changes  in  formularies 
might  lead  to  drug  switches.  , 

Response:  Securing  manufacturer 
rebates  or  discounts  is  a  tool  widely 
used  in  the  private  insured  market 
today.  Virtually  all  insured  products 
with  managed  pharmacy  benefits  are 
able  to  secure  maniifacturer  rebates  in 
response  to  shifts  in  market  share.  This 
initiative  seeks  to  harness  the 
purchasing  power  of  Medicare 
beneficiaries  in  order  to  effectively 
negotiate  rebates  or  discounts  with 
manufacturers,  similar  to  insiued 
products.  We  believe  that  physicians  are 
familiar  with  the  role  of  formularies  in 
insured  products,  and  the  benefits  that 
may  accrue  to  their  patients  in 
sometimes  switching  to  formulary 
drugs.  Croups  representing  physicians 
have  publicly  supported  this  initiative, 
while  expressing,  among  several 
concerns,  the  need  for  some  stability  in 
formularies  and  prices.  While 
negotiated  rebate  or  discoimt  levels  may 
change  from  time  to  time,  this  Medicare 
initiative  will  require  that  a  specific 
drug  offered  under  the  card  program  is 
not  dropped  from  the  formulary,  nor  its 
price  increased  for  periods  of  at  least  60 
days,  starting  on  the  first  day  of  the 
program's  operation,  and  that  card 
sponsors  notify  pharmacies,  the 
consortium  and  us  of  price  changes  30 
days  in  advance  of  the  change  (see  also 
the  discussion  of  price  stability  in  the 
previous  section  of  this  preamble). 

Comment:  We  received  several 
comments  indicating  that  the  proposed 
rule  did  not  specify  a  minimum  total 
discount  that  sponsors  must  offer  to 
beneficiaries,  and  that  we  should 
require  a  clearly  defined  level  of  savings 
under  this  initiative.  One  commenter 
indicated  that  the  program  must  be 
structured  to  give  beneficiaries  the 
greatest  price  reduction  possible. 

Response:  We  do  not  require  that  card 
sponsors  offer  a  minimum  total  discoimt 
level  in  order  to  be  eligible  for  Medicare 
endorsement.  We  believe  that 
competition  among  card  sponsors  will 
encoiu-age  card  sponsors  to  seek  the 
highest  total  discount  levels  possible, 
given  the  broad  retail  pharmacy  access 
standard  they  must  meet  in  order  to  be 
considered  for  endorsement.  In 
addition,  we  believe  that  card  sponsors 
will  design  their  programs  differently, 
and  that  these  differing  designs  may 
yield  different  discount  levels.  Some 
beneficiaries  may  prefer  a  card  program 
with  design  features  that  may  yield  a 


lower  discount  level  than  other 
programs  (for  example,  less  emphasis  on 
preferred  drugs).  We  believe  that 
permitting  beneficiary  choice  among 
card  designs,  despite  perhaps  differing 
discoimt  levels,  is  a  positive  feature  we 
would  want  to  preserve. 

We  plan  to  issue  a  proposed  rule  on 
the  Gold  Star  designation  that  could 
help  maximize  the  total  level  of 
discounts  available  to  Medicare 
beneficiaries. 

Comment:  We  also  received  numerous 
comments  related  to  the  level  of 
manufacturer  rebate  or  discoimts  we 
might  expect  under  a  Medicare  discount 
card.  Commenters  indicated  that  this 
Medicare  initiative  will  likely  not  gamer 
rebates  equivalent  to  those  secured  by 
funded  products  because  there  is  little 
incentive  to  use  one  branded  product 
over  another;  that  rebates  will  not  likely 
be  greater  than  what  is  already  available 
in  the  private  market;  and  that  rebates 
will  likely  fall  below  those  recently 
aimounced  by  manufacturers  for  low- 
income  beneficiaries.  One  commenter 
noted  that  manufacturers  have  given 
little  or  no  rebates  for  discount  card 
programs,  due  to  lack  of  ability  to  show 
market  share  movement.  One 
commenter  indicated  that  the  lower 
le^el  of  rebates  expected  may  affect 
beneficiary  satisfaction. 

Response:  The  level  of  manufacturer 
rebates  or  discounts  a  card  sponsor 
secures  will  depend,  in  pari,  on  the 
design  of  its  discount  card  program.  For 
example,  programs  that  rely  heavily  on 
the  use  of  formularies,  that  are 
successful  at  educating  Medicare 
beneficiaries  regarding  the  benefits  of 
using  formulary  or  preferred  drugs,  and 
that  are  successful  at  educating 
physicians  about  formulary  alternatives 
when  available  will  be  able  to  secure 
larger  rebates.  These  dynamics  are  also 
at  play  in  insured,  or  funded,  products. 
We  recognize  that  the  benefit  to  the 
beneficiary  of  using  formulary  or 
preferred  drugs  is  much  greater  in  an 
insured  product  because  some  or  most 
of  the  cost  of  the  drug  is  being  paid  by 
an  insurer.  We  assume  that 
manufacturer  rebates  or  discounts  under 
this  initiative  may  be  generally  below 
that  of  insured  products.  However,  we 
expect  that  prescription  drug 
manufacturers  will  respond  to  the 
ability  of  card  sponsors  to  move  market 
share  as  a  result  of  the  major  design 
features  of  this  initiative  (for  example, 
education,  exclusive  enrollment,  6- 
month  enrollment  period,  use  of 
formularies  or  preferred  drugs,  and 
rebate  and  discount  requirements). 
While  manufacturers  may  not  offer  the 
same  prices  on  all  drugs  as  they  do 
under  their  low  income  assistance 


programs,  we  believe  that  manufacturers 
will  offer  Medicare  beneficiaries  the 
best  prices  possible,  particularly  when 
the  card  sponsors  guarantee  that  rebates 
will  be  passed  through  to  beneficiaries. 
A  full  discussion  of  our  estimates  of 
beneficiary  savings  under  this  initiative 
can  be  found  in  the  Impact  Analysis 
section  of  the  preamble. 

Comment:  We  received  a  comment 
indicating  that  current  discount  card 
programs  secure  discounts  from 
pharmacies  only,  and  this  program 
structure  also  finances  discounts  from 
community  pharmacies. 

Response:  We  understand  that  the 
discount  card  programs  prevalent  in  the 
market  today  generally  do  not  secure 
manufacturer  rebates  or  discounts  and 
pass  those  savings  on  to  enroUees  either 
directly,  or  through  pharmacies.  We 
believe  that  this  initiative  is  an 
improvement  over  the  current  market  in 
this  respect.  Card  sponsors  seeking 
Medicare  endorsement  must  secure 
rebates  or  discounts  from  brand  name 
and/or  generic  prescription  drug 
manufacturers  and  pass  a  substantial 
share  of  the  savings  through  to 
beneficiaries.  Medicare-endorsed 
discount  card  programs  may  not  rely 
solely  on  discounts  received  irom 
community  pharmacies;  endorsement  is 
contingent,  in  part,  on  securing  rebates 
or  discounts  from  manufacturers.  We 
believe  that  the  Gold  Star  designation, 
discussed  in  greater  detail  elsewhere  in 
the  preamble  and  in  a  forthcoming 
proposed  rule,  would  also  help 
encourage  card  sponsors  to  seek  and 
secure  manufacturer  rebates  or 
discounts,  and  to  pass  those  concessions 
on  to  beneficiaries  directly,  or  indirectly 
through  pharmacies. 

Conmient:  We  requested  comments  on 
efforts  to  sustain  the  use  of  generic 
drugs  in  spite  of  manufacturers'  rebates 
or  discounts  on  brand  name  drugs.  We 
wanted  to  better  understand  the  effects 
of  various  levels  of  rebates  or  discounts 
and  negotiating  strategies  on  market 
competition  and  their  impact  on  the  use 
of  generic  drugs.  Many  commenters 
were  supportive  of  encouraging  the  use 
of  generic  drugs  when  available.  Several 
commenters  stated  that  a  substantial 
share  of  discounts  on  generic  drugs 
secured  by  card  sponsors  should  also  be 
passed  on  to  beneficiaries,  and  that  this 
will  increase  the  use  of  generics. 
However,  there  was  disagreement 
among  commenters  regarding  whether 
or  not  rebates,  discounts,  or  other  price 
concessions  are  commonly  found  in  the 
generic  drug  market.  One  commenter 
indicated  that  rebates  are  greater  for 
brand  name  drugs,  which  may  dampen 
card  sponsors'  interest  in  encouraging 
the  use  of  generics. 


Response:  We  believe  that  card 
sponsors  should  be  encouraged  to  seek 
rebates  or  discounts  on  generic  as  well 
as  brand  name  drugs  and  pass  a 
substantial  share  of  those  savings 
through  to  Medicare  beneficiaries. 
However,  we  understand  that  current 
industry  standard  practice  does  not 
necessarily  include  traditional  rebates 
on  generic  drugs  flowing  through 
discount  card  sponsors  or  insurers.  We 
have  changed  our  rebate  requirement  to 
state  that  applicants  for  Medicare 
endorsement  must  secure  rebates  or 
discounts  from  brand  name  and/or 
generic  drug  manufacturers. 

This  initiative  will  encourage  the  use 
of  generics  in  other  ways  as  well.  For 
example,  the  price  comparison  web  site 
will  provide  information  about  the 
availability  of  generics.  In  addition,  we 
expect  that  the  potential  of  generic 
drugs  to  reduce  beneficiary  out  of 
pocket  costs  on  drugs  will  be  discussed 
in  beneficiary  education  and  outreach 
materials  and  activities. 

Comment:  We  received  numerous 
comments  related  to  the  pass  through  of 
manufacturer  rebates  or  discounts  to 
beneficiaries  direcdy  or  indirectly 
through  pharmacies.  Many  commenters 
noted  that  the  proposed  rule  did  not 
define  what  level  of  manufacturer 
rebates  or  discounts  would  be  passed  on 
to  beneficiaries.  Many  were  supportive 
of  our  establishing  a  required  percentage 
of  rebates  or  discounts  that  must  be 
passed  through  to  beneficiaries  but  there 
was  disagreement  regarding  what  the 
level  should  be.  For  example,  one 
commenter  supports  passing  through 
100%  of  savings  offered  by 
manufocturers,  two  proposed  requiring 
that  90%  be  passed  through,  two 
proposed  using  Title  19  as  a  model,  and 
one  proposed  requiring  that  pharmacists 
determine  what  portion  of  the  rebate  or 
discount  should  be  kept  by  a  card 
sponsor.  One  commenter  indicated  that, 
if  endorsed,  they  anticipate  passing 
through  all  or  a  majority  of  revenues  in 
the  form  of  lower  drug  prices.  Several 
commenters  stated  that  we  should  not 
require  specific  amounts  of 
manufacturer  rebates  be  passed  through 
to  beneficiaries  directly  or  through 
pharmacies  because  competition  among 
plans  (market  forces)  will  likely  lead  to 
rebates  being  passed  through. 

Response:  We  require  that  Medicare- 
endorsed  card  sponsors  pass  along  a 
substantial  share  of  rebates  or  discounts 
received  from  brand  name  and/or 
generic  drug  manufacturers  to 
beneficiaries,  either  directly  or 
indirectly  through  pharmacies. 
Requiring  that  a  particular  percentage  of 
rebates  or  discounts  be  passed  through 
does  not  take  into  consideration  the 


differing  operating  costs  of  individual 
card  sponsors  (card  sponsors  are 
permitted  to  use  a  portion  of  rebates  or 
discounts  to  defray  operating  expenses). 
We  want  to  encourage  card  sponsors  to 
provide  excellent  customer  ser\'ice. 
negotiate  fair  dispensing  fees,  and 
provide  quality  assurance  and  drug 
utilization  review  programs  that  also  are 
of  benefit  to  beneficiaries.  Placing  an 
arbitrary  limit  on  the  percentage  amount 
a  card  sponsor  may  retain  to  defray  the 
costs  of  these  worthwhile  activities  may 
not  be  in  the  best  interest  of 
beneficiaries.  In  addition,  smaller  or 
regionally  operating  card  sponsors 
initially  may  not  be  able  to  pass  through 
the  same  level  of  rebates  or  discounts  on 
all  drugs  as  their  overhead  costs  as  a 
percentage  of  rebates  or  discounts  may 
be  somewhat  higher  in  some  cases. 

We  believe  that  competition  among 
card  sponsors  will  encourage  card 
sponsors  to  pass  along  the  maximum 
amount  possible  to  beneficiaries. 
Simply,  beneficiaries  will  most  likely 
enroll  in  card  programs  with  the  best 
prices  on  the  drugs  they  take,  all  other 
things  being  equal  (for  example,  card 
program  design  and  customer  service). 
We  also  believe  that  prescription  drug 
manufacturers  may  put  pressure  on  card 
sponsors  to  pass  along  pricing 
concessions  to  enroUees.  And,  we 
believe  that  our  proposed  Gold  Star 
designation  policy,  explained  elsewhere 
in  this  preamble  and  in  a  forthcoming 
proposed  rule,  would  encourage  card 
sponsors  to  share  the  maximum  amount 
of  manufacturer  rebates  or  discounts 
possible.  We  continue  to  use  the  term 
"substantial"  in  describing  this 
requirement  to  indicate  to  card  sponsors 
that  we  believe  that  most  of  the  savings 
should  be  passed  through,  and  that  it  is 
our  expectation  that  rebates  and 
discount  revenues  not  used  to  defray 
operating  expenses  be  passed  through  to 
beneficiaries,  directly  or  through 
pharmacies. 

Comment:  Several  commenters  are 
concerned  that  card  sponsors  could 
attribute  most  or  all  payments  to 
overhead  and  avoid  passing  those 
payments  on  to  beneficiaries  directly  or 
through  pharmacies.  While  one 
comment  was  supportive  of  using 
manufacturer  rebates  to  give  pharmacies 
an  incentive  to  participate,  one 
commenter  could  not  think  of  any  case 
where  insurers  share  a  rebate  with  a 
retail  or  community  pharmacy.  One 
commenter  indicated  that  there  is  no 
guarantee  that  rebates  will  be  passed 
through  pharmacies.  One  commenter 
offered  that  one  way  to  assure  that  the 
discount  is  passed  on  to  the  consumer 
is  to  give  card  sponsors  a  fixed 
negotiating  fee  to  improve  the 
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probability  that  they  will  share 
discounts  with  small  businesses. 

Response:  We  believe  that 
competitive  pressiuB  will  prevent  card 
sponsors  from  retaining  rebates  and 
discounts  for  piuposes  other  than 
operating  expenses  that  benefit  the 
beneficiary  (for  example,  customer 
service,  quality  assurance  activities,  and 
pharmacy  coimseling).  Beneficiaries 
will  select  card  programs  that  offer  the 
best  overall  value,  including  the  lowest 
prices  on  drugs  they  take  and  other 
valuable  services  offered.  If  card 
sponsors  fail  to  pass  along  rebates  or 
discounts  in  a  form  that  is  obvious  to 
beneficiaries,  beneficiaries  will  enroll  in 
a  competing  discoimt  card  program  that 
offers  more  clear  value  to  them.  In 
addition,  we  believe  that  Medicare- 
endorsed  discoimt  card  program 
sponsors  would  have  an  incentive  to 
pass  along  as  much  of  the  rebate  as 
possible  to  beneficiaries  directly  or 
through  pharmacies  if  we  incorporate 
our  proposed  Gold  Star  designation 
policy  (described  elsewhere  in  this 
preamble  and  in  a  forthcoming 
proposed  rule)  into  this  initiative. 

We  agree  with  the  commenter  that 
currently,  insurers  do  not  pass  rebates 
and  discounts  through  to  pharmacies. 
Insurers  do  not  have  an  incentive  to 
reduce  the  price  to  the  enrollee  directly 
or  indirectly  through  the  pharmacy. 
Generally,  rebates  are  forfeited  to  the 
employer  to  reduce  overall  health  care 
expenditiues;  there  is  no  expectation 
that  a  substantial  portion  of  the  rebate 
will  be  passed  through  to  the  enrollee  at 
the  point  of  service  or  through 
pharmacies.  In  this  initiative,  we  expect 
the  consumer  will  take  the  place  of  the 
employer,  and  likely  receive  rebates  and 
discounts  from  manufacturers. 

Comment:  In  a  related  matter,  some 
commenters  suggested  that  sponsors 
should  be  required  to  pass  through  to 
beneficiaries  a  portion  of  all  payments 
received  from  manufactiu-ers,  not  just  a 
share  of  manufacturer  rebates  or 
discounts. 

Response:  As  a  condition  of 
endorsement,  we  will  require  card 
sponsors  to  pass  through  a  substantial 
share  of  manufacturer  rebates  or 
discounts  to  beneficiaries  directly  or 
througtLpharmacies.  Other  payments 
and/or  fees  between  the  card  sponsor 
and  manufacturer  that  may  be  unrelated 
to  moving  market  share  in  the  context 
of  this  initiative  are  business  matters 
between  the  card  sponsor  and 
manufactiu^r.  This  policy  is  consistent 
with  ourent  industry  practice.  Card 
sponsors  are  not  precluded  from  using 
revenues  from  other  sources  to  further 
lower  prices  or  offer  valuable  pharmacy 
services.  In  addition,  oiu  proposed  Gold 


Star  designation  policy,  described  in 
greater  detail  elsewhere  in  this  preamble 
and  in  a  forthcoming  proposed  rule, 
may  provide  an  incentive  for  card 
sponsors  to  do  that  to  the  extent 
possible.  We  believe  that  competition 
among  card  sponsors,  including 
publicly  available  price  comparison 
information  and,  if  ultimately 
incorporated  into  the  initiative,  our 
proposed  Gold  Star  designation  policy, 
will  compel  card  sponsors  to  pass 
through  a  maximum  amoimt  of  revenue 
from  manufacturers. 

Comment:  We  received  several 
comments  indicating  that  reporting  or 
disclosing  rebates  in  advance  is  difficult 
because  they  are  often  determined 
retroactively,  and  operational  challenges 
and  challenges  posed  by  compliance 
with  the  Health  Insiu^nce  Portability 
and  Accountability  Act  of  1996  (HIPAA) 
(Pub.  L.  104-191)  are  large. 

Response:  We  agree  that  offering  a 
lower  price  at  the  point  of  sale  is  a 
challenge,  but  we  believe  it  is  in  the  best 
interests  of  beneficiaries  to  receive  the 
benefit  of  lower  prices  at  the  point  of 
sale.  We  believe  that  the  significant 
experience  of  the  insured  population 
with  manufacturer  rebates  or  discounts 
will  provide  the  groundwork  for 
estimating  prices  at  the  point  of  sale. 
Card  sponsors  will  have  had  experience 
negotiating  rebates  or  discoimts  with 
manufacturers,  either  in  the  discount 
card  context  or,  more  likely,  in  the 
context  of  an  insured  product.  We 
believe  that  this  experience,  combined 
with  the  experience  of  negotiating 
discounts  with  retail  pharmacies,  will 
enable  card  sponsors  to  estimate  the 
expected  total  discount  in  advance. 

Comment:  One  commenter  said  that 
any  financial  incentives  on  formulary 
drugs  (such  as  manufacturer  rebates) 
should  not  interfere  with  the  delivery  of 
quality  care. 

Response:  We  agree.  We  expect  that 
physicians  will  continue  to  prescribe 
medications  that  are  appropriate  for 
their  patients,  just  as  they  do  today. 

6.  Access  to  Retail  Pharmacies 

To  be  eligible  for  endorsement, 
applicants  must  demonstrate  that  their 
national  or  regional  prescription  drug 
card  program  will  offer  Medicare 
beneficiaries  convenient  access  to  retail 
pharmacies.  Convenient  retail  access 
means  demonstrated  contracts  with 
retail  pharmacies  so  that  upon  the  start 
of  outreach  and  enrollment  in  the 
discount  card  program  at  least  90 
percent  of  Medicare  beneficiaries,  on 
average,  in  all  Metropolitan  Statistical 
Areas  (MSAs)  served  by  the  program 
live  within  5  miles  of  a  contracted 
pharmacy  (90/5)  and  at  least  90  percent 


of  Medicare  beneficiaries,  on  average,  in 
all  non-MSAs  live  within  10  miles  of  a 
contracted  pharmacy  (90/10).  We  will 
require  that  this  be  demonstrated  using 
mapping  software,  computed  by  using 
one  himdred  percent  of  beneficiary 
coimts  by  zip  code  (provided  by  us). 

Tables  generated  by  the  mapping 
software  to  be  submitted  to  us  will 
include  both  the  MSA  and  non-MSA 
level  in  each  of  the  States  covered  under 
the  card  sponsor's  program,  along  with 
information  on  the  contracted 
pharmacies. 

In  addition,  as  discussed  later  in  this 
preamble,  we  will  ask  card  sponsors  to 
report  on  key  aspects  related  to 
endorsement,  such  as  aggregate  level  of 
manufacturer  rebates,  customer  service, 
call  center  performance,  complaints 
processes,  and  enrollment  and 
disenrollment. 

Drug  card  program  sponsors  will  not 
be  permitted  to  offer  a  home  delivery- 
only  (mail  order)  option  to  Medicare 
beneficiaries,  since  most  Medicare 
beneficiaries  are  accustomed  to 
piuchasing  prescription  drugs  fitim  a 
local  pharmacy.  However,  to  provide  a 
choice  to  beneficiaries  who  prefer  home 
delivery,  endorsed  drug  card  programs 
will  be  allowed  to  include  an  option  to 
use  home  delivery  via  a  mail  order 
pharmacy,  in  addition  to  the  required 
contracted  retail  pharmacy  network.  We 
will  ask  card  sponsors  to  report  on  the 
aggregate  level  of  rebates  or  discounts 
shared  with  beneficiaries,  and 
participation  of  independent 
pharmacies  in  the  card  program's 
network. 

We  also  will  not  require  drug 
discount  card  program  sponsors  to 
include  institution-based  pharmacies  in 
their  pharmacy  networks;  however, 
neither  would  we  preclude  their 
participation.  Institutionalized 
beneficiaries  whose  prescription  drugs 
are  covered  luider  Medicare  Part  A  or 
Medicaid  will  not  be  able  to  use  the 
drug  discoimt  cards  for  the  covered 
drugs.  This  policy  comports  with  the 
conditions  of  participation  for  long-term 
care  facilities. 

Participation  in  a  Medicare-endorsed 
discount  card  program  may  not  always 
be  useful  or  appropriate  for 
institutionalized  beneficiaries.  However, 
there  are  circumstances  in  which 
beneficiaries  have  short  stays  in  nursing 
facilities  and  could  use  the  card  while 
in  the  conmnuiity.  And,  there  are 
circumstances,  specifically  in  assisted 
living  facilities,  where  some 
beneficiaries  piuchase  their  drugs  in  the 
community  and  manage  their  own 
medication  regimes.  Therefore,  both 
card  sponsors  and  we  will  educate 
beneficiaries  about  the  advantages  and 
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disadvantages  of  enrollment  in  a 
discoimt  card  for  institutionalized 
beneficiaries  to  support  their  making 
informed  decisions. 

a.  Pharmacy  Network 

Comment:  Two  commenters  asserted 
that  the  90/10  standard  allows  urban 
areas  to  be  underserved.  For  example,  a 
single  pharmacy  will  satisfy  the 
standard  for  all  of  New  York  City.  In 
addition,  the  standard  allows  rural  areas 
to  be  xmderserved  because  access 
calcidations  are  aggregated.  To  correct 
these  issues,  the  commenters 
recommend  that,  instead  of  a  90/10 
standard,  we  shoiUd  impose  a  90/5 
standard,  or  less,  depending  on  the 
concentration  of  pharmacies  in  a 
particular  zip  code.  Another  commenter 
expressed  concern  regarding  the 
proposed  access  requirement,  indicating 
that  10  miles  can  be  a  long  distance  for 
an  elderly  person  or  person  with  a 
disability  who  does  not  drive. 

Response:  In  recognition  of  the 
commenters'  concerns,  we  have 
modified  the  90/10  pharmacy  access 
requirement  to  include  a  stricter  access 
standard  for  MSAs  and  non-MSAs.  This 

-  final  rule  defines  retail  pharmacy  access 
to  mean  demonstrated  contracts  with 
retail  pharmacies  so  that,  upon  the  start 
of  outreach  and  enrollment  in  the 
discount  card  program,  at  least  90 
percent  of  Medicare  beneficiaries,  on 
average,  in  all  MSAs  served  by  the 
program  live  within  5  miles  of  a 
contracted  pharmacy  (90/5)  and  at  least 
90  percent  of  Medicare  beneficiaries,  on 
average,  in  all  non-MSAs  live  within  10 
miles  of  a  contracted  pharmacy  (90/10). 
We  believe  that  a  90/5  access  standard 
will  ensure  that  for  urban  areas, 
beneficiaries  are  within  a  reasonable 
distance  from  a  pharmacy  offering 
Medicare  discounts,  and  that 
beneficiaries  have  choice  regarding  the 
pharmacies  from  which  to  piuchase 
discounted  drugs.  Since  the  pharmacies 
in  rural  areas  are  not  as  concentrated, 
we  required  a  90/10  access  standard  for 
non-MSAs.  The  effect  of  this  policy  is 
to  require  greater  pharmacy 
participation  in  both  MSAs  and  non- 
MSAs  than  was  originally  proposed. 
This  is  because  the  MSA  and  non-MSA 
access  standard  will  be  calculated  based 
on  MSAs  only  and  non-MSAs  only — 
and  not  the  combination  of  non-MSAs 
and  MSAs.  We  believe  this  standard 
will  give  beneficiaries  access  to 
pharmacies,  while  retaining  the 
flexibility  needed  by  card  sponsors  to 
have  a  sufficient  number  of  pharmacies 
with  which  to  contract  for  a  network. 

Comment:  The  proposed  rule 
highlighted  the  value  of  certain  small, 
luban  pharmacies  that  provide 


linguistically  appropriate  or  cidtiually 
sensitive  services  to  Medicare 
beneficiaries.  We  solicited  comments 
regarding  the  role  and  importance  of 
these  pharmacies  to  underserved 
populations  and  other  populations  that 
may  have  special  needs.  We  also 
solicited  comments  on  how  to  maintain 
access  to  these  pharmacies  for  Medicare 
beneficiaries  who  depend  on  them. 

One  commenter  noted  that  the  health 
care  system  in  the  United  States  has 
come  to  rely  on  independent 
pharmacies  and  chain  pharmacies, 
particularly  in  low  income  and  nu-al 
areas.  Two  commenters  stated  that  the 
proposed  initiative  would  adversely 
impact  small  community  pharmacies. 
One  commenter  stated  that  the  initiative 
should  provide  more  opportimities  for 
card  sponsors  to  partner  with  small 
retail  pharmacies,  particularly  in  low 
income  and  rural  areas.  Another 
commenter  urged  us  to  monitor  card 
sponsors'  programs  to  ensure  that  local 
retail  pharmacies  are,  in  fact,  utilized.  If 
utilization  of  mail  order  pharmacies,  for 
example,  becomes  too  high,  retail 
pharmacies  could  be  threatened. 

Response:  We  recognize  the  valuable 
role  that  rural  and  other  small 
community  pharmacies  serve  as  part  of 
today's  health  care  system;  what  we 
estimate  as  the  impact  on  these 
pharmacies  is  discussed  elsewhere  in 
the  impact  analysis. 

As  indicated  elsewhere  in  this 
preamble,  we  have  modified  our 
pharmacy  access  requirement  for 
endorsement  to  provide  additional 
opportunities  for  small  retail 
pharmacies,  particularly  in  both  urban 
and  rural  areas,  to  be  sought  out  and 
included  in  a  drug  card's  network. 

In  addition,  as  described  elsewhere  in 
the  preamble,  as  part  of  our  monitoring 
efforts,  we  will  ask  card  sponsors  to 
report  on  a  number  of  items  related  to 
the  operational  aspects  of  their 
programs,  including  the  participation  of 
independent  pharmacies  in  the  card 
program's  network. 

Concerning  the  impact  of  mail  order 
on  retail  pharmacy  utilization,  as  stated 
later  in  the  preamble,  we  do  not  believe 
that  this  initiative  will  result  in  a 
significant  diversion  of  beneficiaries  to 
mail  order.  The  majority  of  beneficiaries 
cxurently  rely  on  retail  pharmacy 
dispensing,  and  we  do  not  believe  this 
initiative  will  unduly  influence 
beneficiary  choices  with  regard  to  mail 
order  and  retail  dispensing. 

Comment:  We  received  a  number  of 
comments  regarding  pharmacy 
contracting  as  part  of  this  initiative. 

One  commenter  urged  us  to  provide 
specific  direction  on  whether  pharmacy 
network  contracts  for  the  Medicare- 


Endorsed  Prescription  Drug  Card 
Assistance  Initiative  must  be  separate 
from  pre-existing  contractual 
arrangements.  Similarly,  the  commenter 
asks  us  to  clarify  whether  such  contracts 
must  specifically  reference  the  Medicare 
program.  In  addition,  the  commenter 
asks  that  we  clarify  whether  the  network 
contracts  must  obligate  participating 
pharmacies  to  remain  in  an  approved 
discoimt  card  program  for  the  duration 
of  that  program's  endorsement.  The 
commenter  also  recommends  that  we 
include  all  of  the  material  requirements 
that  will  be  imposed  on  organizations 
proposing  to  offer  a  discount  card 
program. 

Response:  As  a  condition  for 
endorsement,  card  sponsors  must 
execute  pharmacy  contracts  that  are 
specific  to  this  initiative.  In  addition, 
we  expect  the  term  of  these  contracts  to 
be  in  effect  for  the  entire  endorsement 
period.  This  is  important  to  ensure  that 
there  are  guaranteed  network 
pharmacies  for  the  duration  of  the 
endorsement  period.  These  may  be 
separate  and  distinct  contracts,  or 
renegotiated  contracts  with  existing 
network  pharmacies.  We  believe  that 
this  final  rule  includes  all  substantive 
requirements  for  card  sponsors.  There 
will  be  some  procedural  and 
interpretive  details  included  in  the 
solicitation  for  applications. 

Comment:  One  commenter  points  out 
that  pharmacy  network  contracting 
specific  to  this  program  may  not  be 
completed  at  the  time  applications  are 
submitted.  Therefore,  card  sponsors 
should  be  permitted  to  provide  in  their 
applications  information  on  the 
preliminary  status  of  network 
contracting  activities,  including  pending 
contracts.  Approved  applicants  should 
be  required,  as  a  condition  of  final 
participation,  to  demonstrate  after 
approval  that  their  networks  meet  the 
specified  standards. 

Response:  We  understand  that  in  Year 
One  of  this  initiative  pharmacy  network 
contracting  may  be  incomplete  as  the 
application  review  process  conunences. 
For  this  reason,  we  will  not  permit  card 
sponsors  to  begin  outreach  and 
enrollment  until  all  card  sponsor 
contracts  with  retail  pharmacies  have 
been  executed. 

Comment:  One  commenter 
recommended  that  participation  in  this 
initiative  be  open  to  all  pharmacy 
providers  who  are  willing  to  accept  the 
terms  of  participation,  whether  retail, 
mail  order  or  specialty  pharmacy.  The 
commenter  maintains  that  true  patient 
choice  will  only  be  provided  by 
allowing  any  pharmacy  the  option  to 
participate,  and  prohibiting  economic 
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incentives  that  cause  patients  to  move 
from  provider  to  provider. 

Another  commenter  argues  that  small 
pharmacies  should  be  permitted  to 
choose  the  card  sponsor  program(s)  with 
which  they  would  like  to  contract, 
especially  those  that  serve  rural  or 
underserved  areas.  Yet  another 
commenter  states  that  the  patient- 
pharmacist  relationship  is  an  important 
link  in  ensuring  appropriate  medication 
use  and  safety.  Patients  who  develop  a 
relationship  with  a  single  pharmacist  or 
pharmacy  should  not  be  penalized  for 
wanting  to  maintain  that  relationship. 

Response:  We  believe  the  stated 
access  standards  would  necessitate 
contracting  with  a  broad  network  of 
retail  pharmacies. 

Given  the  access  ratio  standards  and 
a  provision  that  prohibits  Medicare- 
endorsed  card  sponsor  programs  from 
offering  mail  order  services  only,  we 
believe  that  most  retail  pharmacies  will 
be  invited  and  encouraged  to  participate 
in  card  programs'  networks,  particularly 
small  pharmacies  in  rural  and 
underserved  areas.  With  respect  to  the 
comment  that  beneficiaries  should  not 
be  penalized  for  wanting  to  maintain  an 
existing  relationship  with  a  retail 
pharmacy,  we  expect  that  one  of  many 
considerations  in  selecting  a  card 
sponsor  will  be  whether  a  particular 
retail  pharmacy  is  part  of  a  card 
sponsor's  pharmacy  network. 
Beneficiaries  will  have  to  weigh  this, 
among  a  number  of  considerations,  in 
the  selection  of  a  card  sponsor  program. 

Comment:  One  commenter  asserts 
that,  in  order  to  meet  the  90/10  access 
standard,  card  sponsors  may  have  to 
offer  lower  pharmacy  discounts.  Some 
card  sponsors  may  prefer  to  limit  the 
pharmacy  network  to  produce  the 
deepest  possible  discounts.  The 
commenter  suggests  that  we  allow  card 
sponsors  the  flexibility  to  design  their 
programs  to  meet  the  needs  of  their 
members. 

Response:  As  part  of  its  basic 
program,  an  endorsed  card  sponsor 
must  meet  the  stated  retail  pharmacy 
access  standards.  However,  card 
sponsors,  if  they  choose,  may  design  a 
program  within  the  basic  program  that 
offers  more  restrictive  pharmacy 
networks  and/or  formularies  in  order  to 
optimize  the  level  of  discounts  for 
beneficiaries. 

Comment:  One  commenter  declared 
that  we  should  utilize  our  Managed  Care 
Pre-Implementation  Review  Guide  in 
assessing  the  quality  of  and  access  to 
pharmacy  services  as  part  of  the  drug 
card  initiative. 

Response:  The  Managed  Care  Pre- 
Implementation  Review  Guide  to  which 
the  commenter  refers  is  a  document 


developed  specifically  for  the  1915(b) 
managed  care  waiver  program  in 
California,  and  is  comprised  of  a  series 
of  questions  regarding  all  aspects  of  a 
Medicaid  memaged  care  organization's 
structure  and  operations.  The  piupose 
of  this  guide  is  to  assess  the  readiness 
of  a  managed  care  organization  to  begin 
operations.  The  section  of  the  guide  to 
which  the  commenter  refers  includes 
questions  regarding  the  adequacy  of  a 
managed  care  plan's  pharmacy  benefits 
program,  including  oversight 
provisions,  access  and  quality. 

We  appreciate  the  commenter's 
suggestion;  the  Managed  Care  Pre- 
Implementation  Review  Guide  may  be  a 
useful  consideration  as  we  define  our 
expectations  with  regard  to  the 
application  review  process  as  part  of  the 
solicitation. 

b.  Home  Delivery 

Comment:  One  commenter  indicated 
beneficiaries  will  be  drawn  to  mail 
order  because  of  financial  incentives. 

Response:  Medicare-endorsed  card 
sponsors  are  not  permitted  to  offer  a 
mail  order  only  product,  but  may  offer 
a  mail  order  option.  According  to 
analysis  conducted  for  us  by  Booz- 
Allen-Hamilton,  Medicare  beneficiaries 
with  insurance  for  prescription  drugs 
through  Health  Maintenance 
Organizations  (HMOs)  are  somewhat 
more  likely  than  the  commercially 
insured  to  use  mail  order  in  the  current 
market  (both  in  terms  of  use  and 
spending).  Given  that  this  analysis  is 
based  on  a  population  in  a  managed 
care  plan,  we  may  see  less  reliance  on 
mail  order  in  the  population  not  insured 
for  prescription  drugs.  In  any  event, 
while  mail  order  may  offer  lower  prices 
on  some  drugs,  and  may  offer  some 
beneficiaries  more  convenience  than 
going  to  a  pharmacy,  we  know  that  the 
vast  majority  of  beneficiaries  cmrently 
purchase  their  prescriptions  through 
retail  pharmacies.  Beneficiaries  may 
prefer  interacting  with  pharmacists  and 
pharmacy  staff  in  person.  To  the  extent 
that  card  sponsors  and  pharmacies  offer 
additional  incentives  to  use  a  retail 
pharmacy  (for  example,  pharmacy 
counseling,  and  discounts  on  futiire 
purchases),  beneficiaries  may  be 
inclined  to  continue  to  prefer  retail 
outlets. 

Comment:  A  number  of  commenters 
indicated  that,  as  discount  card 
sponsors,  PBMs  would  likely  steer 
Medicare  beneficiaries  to  mail  order 
pharmacies,  stating  that  the  five  largest 
PBMs  control  90  percent  of  the  mail 
order  pharmacy  business  in  the  United 
States.  According  to  the  commenter, 
rather  than  pass  through  manufacturer 
payments  directly  to  beneficiaries,  these 


PBMs  and  other  card  sponsors  will  be 
tempted  instead  to  pass  these  funds  to 
their  subsidiary  mail  pharmacies,  with 
the  justification  that  these  payments 
serve  to  enhance  network  participation 
or  provide  drug  utilization  review  or 
other  pharmacy  services  to 
beneficiaries.  "The  commenter  asserts 
that  the  potential  for  misdirecting 
manufacturer  payments  could  be 
reduced  if  we  revised  the  rule  to 
prohibit  card  sponsors  from  funneling 
manufactvu'er  payments  to  pharmacies 
that  the  sponsors  own  or  control.  These 
commenters  also  noted  that 
beneficiaries  who  are  diverted  to  mail 
order  pharmacies  lose  valuable  face-to- 
face  contact  with  a  licensed  pharmacist, 
resulting  in  a  decline  in  quality  of  care 
for  beneficiaries.  One  commenter  stated 
that  financial  incentives  to  use  mail 
order  pharmacies  through  a  discount 
card  approach  may  limit  a  beneficiary's 
access  to  medication  consultation 
services.  According  to  the  commenter, 
many  beneficiaries  depend  on  the  face- 
to-face  consultation  and  pharmacy 
counseling  they  receive  from  their 
community  pharmacist,  and  studies 
show  that  these  pharmacy  services  save 
the  health  care  system  millions  of 
dollars  each  year.  However,  many 
beneficiaries  could  be  enticed  by  the 
discounts  offered  to  use  mail  order 
service.  Another  commenter  urged  us  to 
monitor  card  sponsors'  programs  to 
ensure  that  local  retail  pharmacies  are 
utilized.  As  an  example,  the  commenter 
suggested  that  the  existence  of  retail 
pharmacies  could  be  threatened  if 
utilization  of  mail  order  pharmacies 
increases  significantly.  In  addition  to  a 
major  loss  of  revenue,  pharmacies  will 
suffer  from  the  government's 
intervention  in  this  competitive 
marketplace  and,  according  to  the 
commenter,  we  should  not  endorse  that 
outcome. 

Response:  Beneficiaries  today  are 
making  choices  with  regard  to  how  they 
receive  their  medications,  whether 
through  home  delivery  (mail  order)  or 
retail  pharmacies.  Beneficiaries  make 
these  decisions  based  on  individual 
preference.  Most  beneficiaries  purchase 
their  prescription  drugs  at  retail 
pharmacies.  While  some  beneficiaries 
may  be  most  interested  in  deeper 
discoimts  that  may  be  available  through 
mail  order  dispensing,  others  may  place 
greater  value  on  the  personal  contact  via 
retail  pharmacies.  By  definition,  those 
who  elect  to  receive  their  medications 
through  mail  order  give  up  the  face-to- 
face  contact  they  will  otherwise  have 
throu^  the  retail  pharmacy  outlet. 

Card  sponsors  will  not  be  permitted  to 
offer  a  program  that  only  includes  mail 
order  because  we  recognize  that 
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maintaining  access  to  retail  pharmacies 
is  in  the  general  best  interests  of 
beneficiaries,  the  majority  of  whom  rely 
on  retail  pharmacies.  However,  to 
provide  a  choice  to  beneficiaries  who 
prefer  mail  order,  endorsed  drug  card 
programs  will  be  allowed  to  include  an 
mail  order  option,  in  addition  to  the 
required  contracted  retail  pharmacy 
network.  We  believe  that  a  number  of 
card  sponsor  organizations  will  be 
endorsed  to  offer  discoimt  card 
programs  as  part  of  this  initiative,  and 
many  of  these  card  sponsors  will  offer 
a  mail  order  option.  We  recognize  that 
a  number  of  large  PBMs  have  wholly- 
owned  mail  order  subsidiaries.  These 
are  recognized  as  legitimate  businesses, 
and  we  do  not  intend  to  prohibit  lawful 
and  valid  business  arrangements.  This 
initiative  is  market  based,  and  we 
believe  that  card  sponsors  will  have  a 
strong  incentive  to  offer  beneficiaries 
the  best  discounts  possible  through 
channels  that  beneficiaries  prefer  in 
order  to  attract  beneficiaries  and  remain 
competitive. 

Mail  order  services  have  some  real 
cost  advantages  over  retail  dispensing; 
these  advantages  are  largely  a  function 
of  the  inherent  operational  and 
economic  differences  between  mail  and 
retail  dispensing.  However,  mail  order 
is  not  appropriate  for  all  beneficiaries. 
For  example,  mail  order  is  not  well 
suited  today  to  the  dispensing  of  drugs 
for  acute  use,  because  these  drugs  are 
required  immediately  in  most  cases,  and 
mail  order  involves  a  delay  in  receipt  of 
drugs.  While  mail  order  can  be 
particularly  suited  to  dispensing  of 
chronic  drugs,  and  mail  order  services 
are,  in  fact,  used  by  many  beneficiaries 
with  chronic  conditions,  we  do  not 
believe  that  this  initiative  will  result  in 
a  significant  diversion  of  beneficiaries  to 
mail  order.  Retail  pharmacies  have  some 
advantages  over  mail  order  that  also 
translate  into  value  from.a  beneficiary's 
perspective.  Among  them  are  face-to- 
face  counseling  and  an  opportunity  to 
develop  a  clinically  supportive  role 
with  a  local  pharmacist,  and  the 
capacity  to  immediately  fill  a 
prescription  without  delay  in  receipt, 
which  is  of  particidar  need  in  the  case 
of  new  and  acute  medications. 

The  majority  of  beneficiaries  ciurently 
rely  on  retail  pharmacy  dispensing,  and 
we  do  not  believe  this  initiative  will 
imduly  influence  beneficiary  choices 
with  regard  to  mall  order  and  retail 
dispensing. 

Comment:  One  commenter  stated  that 
card  sponsors  should  be  required  to 
provide  access  to  professional 
pharmacists  who  can  answer  questions 
for  beneficiaries  using  mail  order 
services.  The  commenter  stated  that 


responsible  card  sponsors  already 
provide  such  services. 

Response:  We  are  aware  that  States 
require  mail  order  pharmacies  to 
provide  a  means,  for  example,  a  toll-free 
hotline,  for  consiuners  to  contact  mail 
order  pharmacists  with  questions  they 
may  have  regarding  their  prescriptions. 
As  the  commenter  indicated, 
responsible  card  sponsors  already 
provide  access  to  pharmacists,  and  we 
expect  endorsed  card  sponsors  that  offer 
mail  order  services  to  provide  access  to 
a  licensed  pharmacist  should  there  be 
inquiries  that  require  clinical 
consultation. 

Comment:  Two  coounenters  point  out 
that  the  geographic  requirements 
recognize  that  beneficiaries  need 
convenient  access  to  community 
pharmacies  and  state  that  we  should 
clarify  that  mail  order  pharmacies  do 
not  satisfy  the  access  requirements. 

Response:  The  access  standards,  as 
detailed  elsewhere  in  the  preamble, 
pertain  to  contracted  retail  pharmacies 
in  a  given  card  sponsor's  network  only. 
While  we  expect  that  many  card 
sponsor  programs  will  offer  a  mail  order 
option,  mail  order  is  not  considered  in 
the  defined  access  ratio  standard;  the 
ratio  measiu^s  access  to  a  card  sponsor's 
network  retail  pharmacies  only. 

c.  Institutional  Pharmacies 

In  the  proposed  rule,  we  solicited 
comments  on  whether  and  how 
institutionalized  beneficiaries  who  have 
access  to  institution-based  pharmacies 
would  be  affected  if  they  choose  to 
participate  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  since  institution-based 
pharmacies  are  explicitly  not  required 
in  this  program.  We  were  also  interested 
in  better  imderstanding  whether  and 
how  institution-based  pharmacies  could 
participate  in  the  drug  card  programs. 

Comment:  A  number  of  commenters 
urged  us  to  consider  excluding 
beneficiaries  in  long-term  care  facilities 
from  this  initiative.  Commenters 
indicated  that  beneficiaries  in  long  term 
care  facilities  have  unique  needs  and 
receive  their  drugs  from  long  term  care 
pharmacies,  which  provide  specialized 
services  to  this  population  in  a  closed 
system,  and  that  the  use  of  pharmacies 
external  to  this  system  could  affect 
beneficiaries'  health  outcomes. 
Commenters  also  indicated  that  long- 
term  care  pharmacies  obtain  some  of  the 
lowest  drug  prices  negotiated  in  the 
health  care  market.  They  also  indicated 
that  it  will  be  inefficient  and  an  unsafe 
practice  to  allow  patients  to  obtain 
drugs  outside  of  the  carefully  controlled 
distribution  systems  of  long-term  care 
facilities,  which  captiue  all  the 


necessary  data  to  support  extensive 
review  of  patients'  drug  regimens  by 
consultant  pharmacists.  They 
commented  that  Medicare  conditions  of 
participation  provide  for  safe  drug 
distribution  practices,  thereby  making  it 
possible  for  skilled  nursing  facilities 
and  nursing  facilities  to  determine  how 
their  patients  can  receive  medications. 
The  effect  of  these  conditions  of 
participation  is  that  skilled  nursing 
facilities  and  nursing  facilities  may 
restrict  which  pharmacies  supply  drugs 
and  pharmacy  services  to  their  patients. 
Several  of  the  conMnenters  explicitly 
noted  that  they  intended  their 
comments  to  apply  to  assisted  living 
facilities  in  addition  to  skilled  nursing 
facilities  and  nursing  facilities. 

Response:  We  agree  with  the 
commenters'  interpretation  of  the 
conditions  of  participation  for  skilled 
nursing  facilities  and  nursing  facilities. 
Specifically,  we  agree  that  the 
conditions  of  participation  provide  for 
safe  drug  distribution  practices,  thereby 
making  it  possible  for  skilled  nursing 
facilities  and  nursing  facilities  to  control 
how  their  patients  can  receive 
medications,  and  that  the  effect  of  these 
conditions  of  participation  is  that 
skilled  nursing  facilities  and  nursing 
facilities  may  restrict  which  pharmacies 
supply  drugs  and  pharmacy  services  to 
their  patients.  We  believe  our  policy 
fully  comports  with  Medicare  and 
Medicaid  conditions  of  participation  for 
long  term-care  facilities.  Therefore,  we 
do  not  believe  it  is  necessary  to  change 
our  policy  to  exclude  beneficiaries  in 
long  term  care  facilities  from 
participating  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  since  skilled  nursing  facilities 
and  nursing  facilities  can  and  do  control 
which  pharmacies  will  provide  drugs  to 
beneficiaries  during  their  stays  in  these 
facilities. 

Furthermore,  we  do  not  believe  it  is 
appropriate  to  exclude  beneficiaries  in 
skilled  nursing  facilities  and  nursing 
facilities  outright.  While,  in  general,  it  is 
not  expected  that  institution-based 
pharmacies  will  be  part  of  discount  card 
pharmacy  networks,  we  will  not 
preclude  their  participation  should  an 
institution-based  pharmacy  elect  to  join 
a  discount  card's  network.  Further, 
while  we  agree  that  the  use  of  a 
discount  card  by  institutionalized 
beneficiaries  may  not  be  useful  or 
appropriate  for  many  individuals,  we 
believe  all  beneficiaries  should  have  the 
option  of  enrolling  in  a  discount  card, 
particularly  since  some  beneficiaries 
have  short  stays  in  nursing  facilities. 

Finally,  it  will  be  cumbersome  to 
administer  an  exclusion  from  the  drug 
card  based  on  patient  stay.  In  order  to 
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specifically  exclude  institutionalized 
beneficiaries  from  participation  in  a 
Medicare  endorsed  discount  card,  we 
would  have  to  ascertain  whether  they 
were  residents  of  long  term  care 
institutions  at  a  particular  point  in  time 
and  disqualify  their  participation  upon 
admission  if  they  had  already  obtained 
a  card.  We  believe  that  establishing  such 
an  eligibility  process  will  also  be 
confusing  to  beneficiaries.  Instead,  we 
plan  to  educate  institutionalized 
beneficiaries  and  their  caregivers  about 
this  issue.  Both  we  and  card  sponsors 
will  have  to  educate  beneficiaries  about 
the  advantages  and  disadvantages  of  a 
discount  card  for  institutionalized 
beneficiaries,  and  emphasize  that 
beneficiaries  and  their  caretakers  should 
consider  each  beneficiary's  particular 
circumstances  to  determine  whether 
participation  in  a  Medicare-endorsed 
discount  card  is  in  the  person's  best 
interest. 

The  education  policy  for  beneficiaries 
residing  in  assisted  living  facilities  will 
be  different.  Some  residents  of  assisted 
living  facilities  pinchase  their  drugs 
outside  the  facility's  pharmacy  and 
manage  their  own  drug  regimens.  Also, 
Medicare  has  no  regulatory  jurisdiction 
over  these  facilities,  as  they  are  not 
Medicare  providers,  and  the  State 
regulations  that  guide  prescription  drug 
distribution  and  pharmacy  practice  in 
these  institutions  vary  by  State.  We  will 
advise  beneficiaries  or  their  caregivers 
to  seek  guidance  from  an  administrator 
of  the  facility  regarding  whether  their 
prescription  drugs  can  be  purchased  at 
a  pharmacy  participating  in  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative. 

7.  Other  Drug-Related  Items  and 
Services  Under  the  Endorsement  and 
Items  and  Services  Outside  the  Scope  of 
the  Endorsement 

Drug-related  services,  drug  utilization 
review,  and  pharmacy  counseling,  that 
are  not  offered  for  an  additional  fee. 
could  be  offered  as  endorsed  features  of 
the  program  under  this  initiative.  In 
addition,  drug  card  sponsors  could 
provide  other  services  to  beneficiaries 
who  enroll  in  their  card  programs. 
These  services  could  include  both  (a) 
drug-related  services  or  items  for  a  fee, 
such  as  disease  management;  and  (b) 
non-drug-related  services  or  items, 
whether  for  a  fee  or  not,  such  as 
discoimts  on  dental  services  and 
prescription  eyeglasses.  These  services 
will  not  be  covered  by  the  Medicare 
endorsement  and  could  not  be  described 
as  Medicare-endorsed.  Also,  as 
described  in  the  privacy  section 
elsewhere  in  this  preamble,  card 
sponsors  will  need  to  seek  beneficiary 


written  authorization  to  market  such 
services. 

Comment:  We  received  a  number  of 
public  comments  regarding  the  valuable 
role  pharmacists  currently  play  in  drug 
therapy  management.  Two  commenters 
cited  a  niunber  of  studies  that 
demonstrate  the  importance  of 
pharmacy  services.  One  commenter 
expressed  concern  that  the  proposed 
rule  does  not  direct  card  sponsors  to 
include  coverage  for  pharmacy  services 
as  part  of  the  program.  In  particular,  the 
proposed  rule  does  not  ensure  access  to 
pharmacist-provided  medication 
therapy  management  services.  The 
commenter  states  that  beneficiaries 
must  have  access  to  pharmacist  services, 
including:  self-management  education 
and  disease  management,  and  asserts 
that  pharmacist  services  must  be 
recognized  and  paid  for  under  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative. 

Response:  While  we  were  not 
provided  with  specific  data  concerning 
pharmacist  reimbursement  for 
counseling  services,  we  have  carefully 
reviewed  a  number  of  studies  and  also 
conducted  additional  analysis  of 
available  research. 

Under  this  initiative,  we  are 
recognizing  that  card  sponsors  may 
want  to  pass  through  a  portion  of 
rebates  they  garner  from  manufactiners 
to  enhance  the  services  beneficiaries 
receive  from  pharmacies.  We  believe 
that  payment  for  such  services  under 
this  initiative  should  be  a  contractual 
decision  between  a  pharmacy  and  a  card 
sponsor.  We  believe  this  is  appropriate 
given  the  market-based  approach  of  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative.  If  card 
sponsors  believe  specific  pharmacy 
services  are  marketable  to  beneficiaries, 
then  we  expect  them  to  negotiate  terms 
that  are  of  interest  to  the  pharmacists  to 
assure  this  is  highlighted  as  part  of  the 
discount  card  program. 

While  we  believe  that  beneficiaries 
will  be  most  interested  in  their  ability 
to  obtain  significant  discounts  and  will 
base  their  card  program  decisions,  in 
large  part,  on  the  level  of  discoimts 
offered,  we  do  believe  that  certain 
beneficiaries  may  place  a  higher  value 
on  card  programs  that  offer  enhanced 
pharmacy  services.  However,  rather 
than  mandate  enhanced  pharmacy 
services  and  associated  payment  for 
such  services  as  part  of  this  initiative, 
we  believe  that  outreach  and  education 
efforts  will  be  critical  to  make 
beneficiaries  aware  of  the  distinctions 
between  card  programs  and,  in 
particular,  highlighting  card  programs 
that  offer  enhanced  pharmacy  services 
to  beneficiaries. 


Meanwhile,  the  responsibility  resides 
with  the  pharmacist  commimity  to 
continue  research  using  well  designed 
studies  to  demonstrate  the  cost 
effectiveness  of  pharmacy  coimseling  at 
the  point  of  retail  sale.  Much  of  the  best 
designed  and  current  research  is 
focused  on  pharmacy  counseling  in  the 
context  of  disease  management  and 
consultation  with  physicians  for  a 
selective  population.  This  important 
work  will  help  inform  future  policy 
making  at  least  in  the  circiunstances  to 
which  it  pertains.  Whether  and  how  the 
findings  from  such  studies  translates 
into  reimbursement  options  at  the  point 
of  retail  sale  will  also  be  of  interest  to 
the  government. 

Comment:  One  commenter  points  to 
the  statement  in  the  proposed  rule  that 
beneficiaries  without  drug  coverage 
often  do  not  have  access  to  valuable 
services  offered  by  some  drug  benefit 
and  assistance  programs,  including 
services  such  as  drug  interaction,  allergy 
monitoring  and  advice  on  how 
medication  needs  might  be  met  at  a 
lower  cost.  One  commenter  disagrees 
with  this  statement.  The  commenter 
indicates  that  most  States  have  taken  the 
requirements  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990  (OBRA). 
which  mandates  pharmacy  cognitive 
services  under  the  Medicaid  program, 
and  (either  by  statute  or  regulation) 
extended  these  activities  to  all  citizens 
by  imposing  a  patient  coimseling 
requirement.  Thus,  the  incentive  for  the 
pharmacist  to  comply  is  to  meet  a 
statutory  or  regulatory  requirement. 
Another  commenter  also  cites  OBRA, 
noting  that  this  authority  mandates 
pharmacists  to  provide  consultation  on 
all  medications,  along  with  patient  drug 
history  review  and  special  pharmacy 
programs  such  as  asthma,  high  blood 
pressure  and  diabetes  education. 
According  to  the  commenter,  the  benefit 
of  these  programs  exists  only  because 
the  pharmacist  provides  the  data  to 
perform  these  services.  Pharmacists 
identify  potential  allergy  or  drug- 
interaction  problems  and  work  out  a 
solution  with  the  prescriber  and  the 
patient.  The  administrative  entity  does 
not  perform  this  service. 

Response:  We  acknowledge  that  State 
laws  and  regulations  prescribe  various 
requirements  for  pharmacists  related  to 
such  areas  as  prospective  drug  review, 
the  provision  of  information  on  drug 
interactions,  side  effects  and.related  . 
information,  and  requiring  the 
pharmacist  to  offer  to  counsel  a  patient 
who  presents  a  prescription  for  filling. 
We  recognize  the  role  that  pharmacists 
play  in  the  provision  of  clinical 
services,  including,  for  example,  drug 
utilization  review  efforts  and  timely 
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detection  of  drug-drug  interactions.  We 
are  also  aware  that  pharmacies  typically 
maintain  electronic  records  to  support 
these  activities.  However,  third  party 
administrative  entities,  such  as 
pharmacy  benefit  managers  (PBMs),  are 
also  able  to  warehouse  data  from  across 
network  pharmacies,  providing  a  rich 
data  source  that  is  also  available  for 
examining  patterns  in  utilization  and 
monitoring  drug-drug  interactions.  One 
of  the  benefits  of  this  initiative  could  be 
that  pharmacists  are  able  to  analyze  a 
wider  range  of  data,  which  is  collected 
and  warehoused  by  the  card  sponsors. 
We  continue  to  believe  that  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  will  enhance 
Medicare  beneficiaries'  access  to  these, 
and  other,  effective  tools  that  are  widely 
used  in  insured  products  and  by 
pharmacies  to  obtain  higher  quality 
pharmaceutical  care. 

Comment:  A  number  of  commenters 
cited  the  importance  of  safety  measures 
as  part  of  discount  card  programs.  One 
commenter  stated  that  card  sponsors 
should  be  required  to  provide 
automated  safety  programs  that  prevent 
dangerous  drug  interactions.  According 
to  the  commenter,  responsible  card 
sponsors  already  provide  such  services. 
"Hie  commenter  maintains  that  the 
potential  for  preventable  harm  from 
medication  errors  is  too  great  to  allow 
card  sponsors  that  do  not  have  safety 
programs  to  participate  in  this  initiative. 
Several  commenters  emphasized  the 
value  of  a  discount  card  initiative  which 
includes  safety  measures  diat  protect 
consumers  from  possible  drug 
interactions  and  promote  clinically 
appropriate  drug  therapy.  Optional  add- 
on programs  not  only  improve  patient 
health  (for  example,  through  disease 
management),  but  can  also  help  manage 
patient  costs  by  providing  education  on 
generic  drugs. 

Response:  We  agree  that  safety 
programs  that  are  designed  to  identify 
drug  interactions  and  promote  clinically 
appropriate  drug  therapy  are  generally 
provided  by  reputable  card  sponsors. 
We  believe  that  market  competition  will 
drive  card  sponsors  to  design  programs 
that  include  features  that  may  be  of 
interest  to  Medicare  beneficiaries,  such 
as  those  cited  by  the  commenters.  To 
the  extent  that  these  services  will 
require  added  fees,  these  too  will  be 
permitted,  provided  the  beneficiary 
provides  written  authorization  for  the 
use  and  disclosure  of  his  or  her  personal 
information  for  this  purpose. 

Comment:  One  commenter  asserted 
that  a  Pharmacists'  Reimbursement 
Committee  must  be  established  which, 
much  like  the  Physicians' 
Reimbursement  Committee  under 


Medicare,  would  address  issues  of 
pharmacist  reimbursement  to  ensure 
continued  viability  of  the  community 
pharmacies,  specifically  chain  and 
independent  pharmacies. 

Response:  This  is  a  beneficiary 
assistance  initiative  designed  for  card 
programs  to  compete  on  value. 
Establishing  fees  for  community 
pharmacists  is  beyond  the  scope  of  this 
initiative. 

Comment:  One  commenter  noted  that 
pharmacists  cannot  be  expected  to 
counsel  on  the  unique  aspects  of  each 
individual  card's  rules  and  drug  costs, 
as  well  as  drug  usage  and  quality. 

Response:  We  do  not  believe  that  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  vfill 
substantially  complicate  the  educational 
responsibilities  of  pharmacists. 
Presently,  discount  cards  have  disparate 
outreach  approaches,  terminology,  and 
discounting  methodologies.  Under  this 
initiative,  endorsed  cards  will  have 
certain  required  commonalities  in  all  of 
these  areas,  as  well  as  the  national 
public  education  offered  by  us  to 
support  increased  public  awareness  of 
discount  cards  in  general.  Therefore,  we 
believe  that  pharmacists  will  not  be 
unduly  burdened  by  this  initiative. 

8.  Card  Program  Administration  and 
Customer  Service 

As  a  condition  of  endorsement,  card 
sponsors  will  have  to  agree  to:  (1) 
Charge  a  low  or  no  eiut>llment  fee  to 
beneficiaries;  (2)  operate  customer 
service  call  centers  in  accordance  with 
standard  business  practices;  (3)  provide 
information  and  outreach  to  eiu'olled 
beneficiaries;  (4)  protect  the  privacy  of 
beneficiaries'  information;  and  (5) 
maintain  a  customer  complaints  system. 
Each  of  these  requirements  is  discussed 
in  this  section. 

The  one-time  enrollment  fee  for  any 
Medicare-endorsed  drug  discount  card 
will  be  limited  (a  maximum  of  $25  in 
Year  One),  and  we  encourage  Medicare- 
endorsed  card  program  sponsors  to  keep 
their. fees  as  close  to  zero  as  possible. 
We  believe  this  limit  will  allow 
discount  card  program  sponsors  to 
recoup  their  administrative  costs 
through  the  enrollment  fee,  if  they  so 
choose,  so  more  of  the  manufacturer 
rebates  can  be  passed  on  to 
beneficiaries,  but  the  limit  is  not  so 
prohibitive  as  to  dissuade  beneficiaries 
from  enrolling  in  the  drug  discount  card 
programs.  If  a  beneficiary  changes  drug 
card  programs  (either  voluntarily  or 
because  the  drug  card  program  no 
longer  participates  in  the  initiative),  the 
beneficiary  could  be  charged  a  separate 
one-time  enrollment  fee  by  the  second 
drug  card  program. 


As  a  condition  of  endorsement,  each 
endorsed  card  program  sponsor  must 
also  maintain  a  toll-free  customer  call 
center  to  assist  beneficiaries  in 
understanding  the  drug  card  program 
offered.  The  call  center  must  be  open 
during  usual  business  hours  and 
provide  customer  telephone  service  in 
accordance  with  standard  business 
practices.  We  interpret  this  to  mean  that 
the  call  center  will  be  available  at  least 
Monday  through  Friday  from  8:00  a.m. 
to  4:30  p.m.  Eastern  to  Pacific  Standard 
times  for  those  zones  in  which  the 
discount  card  program  will  operate.  We 
also  interpret  the  requirement  that  the 
call  center  be  operated  in  accordance 
with  standard  business  practices  to 
mean  that  70  percent  of  customer 
service  representatives'  time  will  be 
spent  answering  telephones  and 
responding  to  enroUee  inquiries;  80 
percent  of  all  incoming  customer  calls 
will  be  answered  within  30  seconds;  the 
abandonment  rate  for  all  incoming 
customer  calls  will  not  exceed  5 
percent;  and  that  there  will  be  an 
explicit  process  for  handling  customer 
complaints.  These  standards  are 
required  or  exceeded  by  the  1-800 
Medicare  call  center  contractors. 

Card  sponsors  must  also  have  in  place 
a  convenient  means  for  accommodating 
pharmacy  inquiries  regarding  the  card 
sponsor's  program.  Card  sponsors  could, 
for  example,  accommodate  pharmacist 
inquiries  by  incorporating  a  specific 
number  in  the  Interactive  Voice 
Response  (IVR)  for  the  pharmacist  to 
select  so  that  hold  times  will  be 
minimized  (many  pharmacies  use  this 
already  for  ease  of  access  for 
physicians). 

We  are  aware  that  card  sponsors,  as 
part  of  their  current  business  operations, 
generally  have  some  established 
mechanism  for  responding  to  pharmacy 
inquiries.  However,  we  do  not  intend  to 
mandate  a  specific  approach  because  we 
do  not  want  to  inadvertently  force  a 
higher  cost  solution.  Instead,  we  will  let 
individual  card  sponsors  decide  how  to 
effectively  address  pharmacy  inquiries. 

Medicare-endorsed  discount  drug 
card  sponsors  will  need  to  provide 
Medicare  beneficiaries  with  information 
and  outreach  regarding  the  endorsed 
features  of  the  discount  card  program. 
We  interpret  this  to  mean  that  the 
endorsed  card  program  sponsors  must 
disclose,  in  customer  appropriate 
printed  material,  to  Medicare 
beneficiaries  (prior  to  eru-ollment  and 
after  enrollment,  upon  request)  a 
detailed  description  of  the  program  that 
includes  contracted  pharmacies, 
enrollment  fees  (if  any),  drugs  included, 
and  their  prices  to  reflect  discounts  that 
are  provided  to  the  consumer. 
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Information  and  outreach  should 
include  infonnation  regarding  the  tools 
used  for  lowering  prices  and  improving 
the  quality  of  pharmacy  services,  as  well 
as  the  importance  of  maintaining 
current  drug  coverage  and  the 
availability  of  generic  substitutes  under 
the  program. 

Guidance  on  what  information  to 
include  in  pre-enrollroent  and  post- 
enrollment  materials  will  be  provided  in 
the  guidelines  for  information  and 
outreach  materials  to  be  produced  by  us 
and  appended  to  the  solicitation  for 
applications  for  the  Medicare 
endorsement.  We  anticipate  that  the 
infonnation  in  these  materials  will  also 
be  made  available  on  the  drug  card 
sponsors'  web  sites  and  through  their 
enrollment  and  customer  service  phone 
lines. 

With  the  exception  of  advertising  in 
print  or  broadcast  media  with  a  nationed 
audience,  outreach  to  beneficiaries 
outside  of  a  card  sponsor's  defined 
service  area  will  be  the  basis  for 
intermediate  corrective  actions  or 
termination  of  endorsement  by  us.  In 
addition,  our  guidelines  for  information 
and  outreach  materials  will  require  that 
card  sponsors  clearly  disclose  the  areas 
in  which  their  endorsed  programs  are 
available  to  beneficiaries. 

In  addition,  card  sponsors  that 
provide  additional  prescription  drug 
quality  services  for  no  additional  fee, 
such  as  drug  interaction,  allergy  alerts, 
and  pharmacy  counseling  will  be 
expected  to  educate  beneficiaries  about 
the  role  of,  and  availability  of,  these 
services,  and  provide  information  to  us 
for  use  on  our  web  site. 

Endorsed  card  programs  will  be 
required  to  accept  all  Medicare 
beneficiaries  who  wish  to  participate  in 
the  card  program.  We  expect  the 
endorsed  drug  discount  card  programs 
to  maintain  methods  for  enrollment 
similar  to  usual  business  practice — such 
as  accepting  enrollees  through  paper, 
telephone,  fax  or  Internet. 

As  a  condition  of  endorsement  we 
also  expect  card  sponsors,  as  well  as  the 
administrative  consortium  (described 
later  in  this  preamble),  to  protect  the 
privacy  of  beneficiaries  information. 
Generally,  card  sponsors,  for  the 
purpose  of  administering  a  discount 
card  program,  are  not  covered  entities 
under  the  regulations  implementing 
HIPAA  at  45  CFR  part  164  (Privacy 
Rule).  In  some  circumstances,  a  card 
sponsor,  for  the  purpose  of 
administering  a  discount  card  program, 
could  be  a  business  associate  to  a 
covered  entity  under  the  Privacy  Rule, 
for  example,  to  the  pharmacies  in  the 
card  program's  network,  or  to  a  health 
plan  that  engages  in  group  enrollment  as 


allowed  under  this  initiative.  To  the 
extent  that  a  card  program  is  a  business 
associate  to  a  covered  entity  under  the 
Privacy  Rule,  or  in  any  other  way  the 
Privacy  Rule  is  applicable,  the  privacy 
provisions  under  this  initiative  do  not 
modify  that  applicability.  We  are 
incorporating  certain  provisions  of  the 
Privacy  Rule  into  this  initiative, 
regardless  of  whether  the  rule  on  its  face 
would  apply  to  card  sponsors.  The 
provisions  of  the  Privacy  Rule 
incorporated  into  this  initiative  will 
take  effect — for  purposes  of  this 
initiative — beginning  at  the  time  of  the 
endorsement  agreement.  These 
provisions  do  not  trigger  the  HIPAA 
enforcement  mechanisms;  enforcement 
is  discussed  elsewhere  in  this  rule. 

Specifically,  card  sponsors  will  be 
required,  as  a  term  of  endorsement,  to 
agree  to  protect  the  privacy  of  Medicare 
beneficiary  information  consistent  with 
the  privacy  provisions  set  forth  in  45 
CFR  160.103,  160.202,  164.501  through 
164.514,  and  164.520.  These  sections 
concern  consent,  authorization,  notice, 
public  policy,  permissible  uses  and 
disclosures,  and  limiting  disclosure  to 
the  "minimum  necessary".  For  purposes 
of  this  initiative,  a  card  sponsor  must 
consider  itself  a  "covered  entity",  as 
referenced  in  the  Privacy  Rule. 

Prior  to  enrollment,  or  at  the  time  of 
enrollment,  a  card  sponsor  must  notify 
each  beneficiary  of  expected  uses  and 
disclosures  of  the  beneficiary's 
protected  health  infonnation,  as  well  as 
of  the  beneficiary's  rights  and  the  card 
sponsor's  duties  with  respect  to  such 
information.  The  notice  must  be  in  plain 
language  and  must  contain  sufficient 
detail  to  place  the  beneficiary  on  notice 
of  the  uses  and  disclosures  permitted  or 
required  under  this  rule  and  other 
applicable  law.  (If  changes  are  made  to 
the  Privacy  Rule,  these  changes  will  be 
incorporated  into  this  initiative.)  Among 
these  expected  uses  and  disclosures  are 
the  routine  uses  and  disclosures  to 
operate  the  program.  For  the  purpose  of 
this  initiative,  routine  uses  and 
disclosures  under  health  care  operations 
are  defined  as  the  routine  activities  to 
operate  the  card  program,  including  the 
provision  of  information  and  outreach 
activities,  as  provided  in  the  Medicare 
endorsement  agreement. 

As  described  elsewhere  in  this 
preamble,  we  will  provide  guidelines  in 
the  solicitation  about  the  content, 
structure,  and  process  of  information 
and  outreach  for  beneficiaries  by  card 
sponsors,  including  such  things  as  use 
of  the  Medicare  name,  general 
information  about  the  program,  and  card 
program  features  within  the  scope  of  the 
Medicare  endorsement  that  card 
sponsors  must  agree  to  meet. 


Further,  card  sponsors  must  comply 
with  the  Privacy  Rule  provisions  for 
obtaining  written  authorization  for  all 
uses  and  disclosures  of  protected  health 
information,  including  the  beneficiary's 
rights  and  the  card  sponsor's  duties 
with  respect  to  such  information, 
provided  in  plain  language  and  in 
sufficient  detail  to  place  the  beneficiary 
on  notice  as  required  imder  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  rule  and  other 
applicable  law.  Additionally,  as 
provided  in  the  Privacy  Rule,  provisions 
must  be  in  the  notice  about  how  a 
beneficiary's  authorization  can  be 
revoked. 

The  requirement  for  authorization 
includes,  but  is  not  limited  to,    . 
marketing.  For  the  purposes  of  this 
initiative,  marketing  means  any  use  or 
disclosure  of  protected  health 
information  considered  outside  the 
scope  of  the  Medicare  endorsement.  As 
discussed  elsewhere  in  this  final  rule, 
non-endorsed  features  include  (a) 
prescription  drug  related  products  and 
services  for  an  additional  fee  beyond  the 
enrollment  fee  of  up  to  $25  in  Year  One, 
such  as  disease  management  for  a  fee; 
and  (b)  non-prescription  drug  related 
products  and  services,  such  as  discoimts 
on  eye  wear  and  travel  services. 

Card  sponsors  will  be  required  to 
develop,  implement  and  update 
periodically  a  written  data  security  plan 
to  assure  that  such  information  is  secure 
bom  imauthorized  disclosure, 
unauthorized  modification,  and 
destruction. 

In  operating  the  enrollment 
exclusivity  system,  or  in  the  conduct  of 
any  other  activity  that  could  involve  the 
use  or  disclosure  of  Medicare 
beneficiaries'  protected  health 
information,  the  consortium  will  be 
considered,  for  the  purpose  of  this 
initiative,  a  business  associate,  as 
defined  by  the  Privacy  Rule.  Beginning 
with  the  formation  and  operation  of  the 
consortium,  the  consortium  must 
develop,  implement,  and  update 
periodically,  a  data  seciuity  plan  to 
assure  that  this  information  is  secure 
from  unauthorized  disclosure, 
unauthorized  modification,  and 
destruction. 

Endorsed  card  sponsors  must  also 
establish  and  maintain  a  customer 
complaints  process  designed  to  track 
and  address  in  a  timely  manner 
enrollees'  complaints  about  any  aspect 
of  the  card  sponsor's  operations.  Card 
sponsors  must  comply  with,  the 
customer  complaints  requirements  as 
specified  in  their  endorsement 
agreements  with  us. 


a.  Enrollment  and  the  Enrollment  Fee 

Comment:  The  proposed  rule 
provided  that  card  sponsors  could 
charge  no  more  than  an  initial  $25 
enrollment  fee.  In  addition,  the 
proposed  rule  sought  comments 
regarding  the  advisability  of  permitting 
a  nominal  renewal  fee  of  up  to  $15  in 
subsequent  years  of  the  initiative. 
Commenters  expressed  conflicting 
points  of  view  regarding  both  card 
sponsors'  ability  to  impose  a  maximum 
$25  eiuDllment  fee  in  Year  One  of  the 
initiative,  as  well  as  the  need  for  and 
appropriateness  of  imposing  a  nominal 
renewal  fee  of  up  to  $15  in  subsequent 
years  of  the  initiative. 

Most  commenters  supported  both  the 
proposed  $25  initial  enrollment  fee  as 
well  as  a  renevval  fee,  with  many 
expressing  support  for  an  annual 
renewal  fee  of  as  much  as  $25.  These 
conunenters  argue  that  these  fees  are 
likely  to  be  the  principal  sources  of 
revenue  for  card  sponsors  in  the  absence 
of  Federal  funding  to  o%et  the 
administrative  costs  associated  with  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative.  Commenters 
asserted  that  enrollment  costs  identified 
in  the  proposed  rule  are  significantly 
underestimated.  As  an  example,  one 
commenter  pointed  out  that,  while,  on 
average,  it  may  take  c^rd  sponsors  15 
minutes  to  enroll  a  beneficiary  (as 
estimated  in  the  proposed  rule),  each 
beneficiary  will  likely  contact  several  of 
the  endorsed  programs  to  obtain 
information  and  materials  before 
enrollment  with  one  program. 
Therefore,  the  costs  will  likely  be  much 
more  than  the  $11.62  enrollment  cost 
referenced  in  the  proposed  nde,  and 
this  does  not  include  expenses 
associated  with  the  development  of 
Internet,  fax,  telephone,  and  mail 
channels  specific  to  the  program.  In 
addition,  based  on  one  commenter's 
experience,  call  center  costs  for 
individual  enrollment  are  more  than 
three  times  the  cost  per  Call  of  a  typical 
group  enrollment  client,  and  experience 
shows  that  the  senior  population  calls 
more  frequenUy  than  other  age  groups, 
talk  longer  and  prefers  to  speak  to  call 
center  staff  rather  than  use  automated 
messaging  systems,  all  of  which 
increase  operational  costs. 

Other  conunenters  believed  that  the 
$25  enrollment  fee  is  excessive  and  is 
"more  than  twice"  the  actual  enrollment 
costs  that  card  sponsors  will  incur. 
These  commenters  did  not  believe  an 
aimual  fee  should  be  permitted. 

Response:  We  believe  that  the  current 
policy  of  a  one-time  only  enrollment  fee 
up  to  $25  is  reasonable  and  appropriate, 
as  demonstrated  in  Section  V.G  of  the 


regulatory  impact  analysis.  While 
commenters  correctly  point  out  that  a 
proportion  of  beneficiaries  are  likely  to 
contact  multiple  endorsed  card  sponsors 
to  obtain  information  and  materials 
before  deciding  to  enroll  in  a  particular 
discount  card  program,  we  believe  an 
enrollment  fee  up  to  $25  adequately 
accommodates  these  added  costs.  We 
are  assuming  that  a  large  number  of 
enrollments  v«rill  be  completed  through 
a  mail  process,  thus  reducing  the  higher 
level  of  administrative  costs  that  may  be 
associated  with  enrollment  via  personal 
contact  with  customer  service 
representatives. 

Furthermore,  we  believe  an 
enrollment  fee  up  to  $25  will  cover 
administrative  costs.  In  addition,  card 
sponsors  will  have  the  discretion  to  use 
a  portion  of  negotiated  rebates  or 
discounts  as  necessary  to  fund  operating 
costs.  Therefore,  the  current  policy  of  a 
one-time  only  enrollment  fee  (no  aimual 
renewal  fees)  will  be  maintained. 

b.  Call  Center 

Coniment:  One  commenter  expressed 
support  for  the  tracking  of  call  center 
performance  levels  and  believes  the 
proposed  standards  of  performance  are- 
generally  acceptable.  However,  the 
commenter  suggests  that,  before  the 
standards  of  acceptable  performance  are 
finalized  and  implemented,  actual 
experience  with  the  program  needs  to  be 
analyzed.  The  commenter  recommends 
that  card  sponsors  track  and  report  call 
center  performance  levels  for  the  first  6 
months,  and  then  be  allowed  to  adjust 
any  preliminary  standards  to  make  them 
more  workable,  if  necessary. 

Response:  We  believe  there  should  be 
concrete  standards  for  card  sponsor  call 
centers.  The  qualification  criteria  that 
card  sponsors  must  satisfy,  including 
years  experience,  covered  lives  and 
financial  criteria,  have  been  carefully 
considered  and  serve  to  ensure  that  well 
established,  stable  organizations  are 
endorsed  by  Medicare  to  ofi^er  discount 
card  programs. 

Requirements  for  card  sponsor  call 
center  operations  are  based  on  standard 
business  practices,  and  card  sponsors 
expected  to  qualify  for  Medicare 
endorsement  should  already  be  meeting 
these  requirements.  Based  on  the  review 
of  applications  submitted  in  response  to 
our  solicitation  for  applications  for 
Medicare  endorsement  issued  on 
August  2,  2001  on  our  Web  site  at 
http://www.cms.hhs.gov,  potential  card 
sponsors  clearly  expressed  their  ability 
to  meet  the  defined  customer  service 
standards.  In  fact,  many  applicants 
indicated  that  their  customer  service 
centers  currently  exceed  tkese 
standards. 


Comment:  One  conunenter  disagrees 
with  the  specific,  quantifiable  customer 
service  requirements  outlined  in  the 
proposed  rule,  including  the 
requirement  that  70  percent  of  customer 
representatives'  time  will  be  spent 
answering  telephones  and  responding  to 
enroUee  inquiries.  According  to  the 
commenter,  this  is  not  an  industry 
standard.  Private  industry  provides 
specific  limitations  of  time  off  from 
work  for  vacation,  sick  and  holidays  and 
maintains  strict  guidelines  in  terms  of 
tracking  percent  of  work  time  in  queue 
for  customer  service  response. 

Response:  The  goal  oi  this 
requirement  is  that  70  percent  of  a 
customer  service  representative's  time 
while  on  the  job  is  spent  fielding 
incoming  calls  and  inquiries. 

Comment:  Two  commenters  suggested 
that  card  sponsor  call  centers  should  be 
responsible  for  pharmacies'  questions. 

Response:  We  agree  that  card 
sponsors  should  have  in  place  a 
convenient  means  for  accommodating 
pharmacy  inquiries  regarding  the  card 
sponsor's  program.  Card  sponsors  could, 
for  example,  accommodate  pharmacist 
inquiries  by  incorporating  a  specific 
number  in  the  Interactive  Voice 
Response  (IVR)  for  the  pharmacist  to 
select  so  that  hold  times  will  be 
minimized  (many  pharmacies  use  this 
already  for  ease  of  access  for 
physicians).  We  are  aware  that  card 
sponsors,  as  part  of  their  current 
business  operations,  generally  have 
some  established  mechanism  for 
responding  to  pharmacy  inquiries.  We 
do  not  intend  to  mandate  a  specific 
approach  because  we  do  not  want  to 
inadvertendy  force  a  higher  cost 
solution;  instead,  individual  card 
sponsors  will  have  to  provide 
information  in  their  application  for 
endorsemant  about  how  they  will 
effectively  address  pharmacy  inquiries. 

Comment:  Two  commenters  suggest 
that  call  centers  should  operate  24  hours 
per  day.  The  commenters  note  that 
thousands  of  pharmacies  across  the 
country  remain  open  ^11  day  and  night 
because  Medicare  beneficiaries  and 
other  patients  need  convenient  access  to 
prescription  drugs.  Questions  regarding 
prescription  drugs  can  arise  at  all  hours; 
therefore,  call  centers  should  remain 
open  at  all  hours. 

Response:  We  do  not  agree  that 
endorsed  card  sponsors  should  be 
required  to  provide  24-hour  call  center 
operations.  According  to  analysis 
conducted  for  us  by  Booz-Allen- 
Hamilton,  the  numbers  of  pharmacies 
that  operate  on  a  24-hour  basis  are  a 
small  subset  of  the  total  number  of 
chain  drug  store  outlets,  differentiating 
themselves  in  the  industry  by  providing 
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enhanced  consumer  convenience  and 
value-added  services  such  as  drive- 
through  pharmacies  or  24-hour  services. 

Therefore,  at  this  time,  we  do  not 
beheve  there  is  sufficient  justification  to 
mandate  24/7  customer  service  for  all 
card  sponsors.  We  do  agree,  however, 
that  the  customer  service  component  is 
critical  to  this  initiative,  and  card 
sponsors  will  need  to  provide 
convenient  access  to  customer  services 
throughout  their  program  area. 

We  understand  that  a  number  of  large 
PBMs  currently  provide  24/7  customer 
service  access,  while  others  offer 
extended  hours  well  beyond  those 
required  for  this  initiative.  We  will, 
however,  monitor  the  adequacy  of  the 
card  sponsor  customer  service 
requirements,  and  will  consider 
modifying  the  present  card  sponsor 
customer  service  requirements  if  there  is 
a  demonstrated  need  as  we  gain 
experience  with  the  program.  The 
specific  customer  service  requirements 
are  delineated  earlier  in  the  preamble. 

c.  Information  and  Outreach 

Comment:  Two  commenters  thought 
that  we  should  prohibit  card  sponsors 
with  regional  programs  from  advertising 
their  programs  or  their  Medicare 
endorsement  in  print  or  broadcast 
advertisements  that  extend  beyond  their 
defined  service  areas  for  a  Medicare- 
endorsed  card  program. 

Response:  We  agree  with  the 
commenters  that  regional  card  programs 
should  not  advertise  their  programs 
outside  their  defined  service  areas.  With 
the  exception  of  advertising  in  print  or 
broadcast  media  with  a  national 
audience,  outreach  to  beneficiaries 
outside  of  a  card  sponsor's  defined 
service  area  could  serve  as  the  basis  for 
corrective  actions  and/or  termination  of 
endorsement  by  us.  In  addition,  our 
guidelines  for  information  and  outreach 
materials  will  require  that  card  sponsors 
clearly  disclose  the  areas  in  which  their 
endorsed  programs  are  available  to 
beneficiaries. 

d.  Privacy  I 

Comment:  We  received  a  significant 
number  of  comments  on  privacy  related 
provisions  of  the  proposed  rule.  Several 
commenters  indicated  that  potential 
drug  card  sponsors  will  prefer  to  operate 
under  one  set  of  privacy  provisions  in 
order  to  avoid  operational  inefficiencies 
and  confusion.  Of  particular  concern 
was  the  provision  that  will  require 
obtaining  written  consent  from 
beneficiaries  regarding  the  expected 
uses  and  disclosures  of  their 
individually  identifiable  information. 
The  commenters  were  concerned  that 
because  of  this  provision,  the 


enrollment  process — which  otherwise 
could  be  conducted  via  telephone,  fax. 
or  electronically — will  necessitate 
additional  and  potentially  costly  steps. 

Other  commenters  expressed  concern 
about  the  lack  of  clarity  and  specificity 
regarding  privacy  protections  for 
beneficiaries  in- the  proposed  rule, 
including:  the  need  for  specific 
limitations  on  what  will  be  included 
among  the  expected  uses  and 
disclosures  of  individually  identifiable 
information;  whether  beneficiaries  will 
be  provided  notice  of  expected  uses  and 
disclosures  of  personal  health 
information;  whether  the  information 
about  privacy  provisions  will  be 
presented  to  beneficiaries  in  a  manner 
that  will  be  easily  recognized  and 
understood;  and,  whether  beneficiaries 
who  provide  authorization  for  the  use 
and  disclosure  of  their  personal  health 
information  will  be  allowed  to  revoke 
such  authorization.  These  commenters 
stressed  the  importance  of  strong 
privacy  protections  under  this  initiative. 
Some  commenters  were  concerned  that 
the  proposed  rule's  privacy  provisions 
were  not  tied  to  HIPAA  and,  therefore, 
did  not  offer  beneficiaries  the  same  level 
of  protection  to  which  they  would  have 
been  entitled  under  HIPAA.  In 
particular,  these  commenters  were 
concerned  about  drug  card  sponsors  and 
pharmaceutical  manufacturers 
inappropriately  using  and  disclosing 
beneficiaries'  individually  identifiable 
information  to  market  specific  drugs 
and  other  profitable  services. 

Response:  We  have  significandy 
revised  our  privacy  provisions  for  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  in  response  to 
public  comment.  These  revisions  reflect 
our  understanding  that  companies  with 
drug  card  programs  will  not  qualify  as 
covered  entities  under  the  Privacy  Rule 
because  of  their  drug  card,  but  may  be, 
in  some  circumstances,  business 
associates  of  covered  entities  under  the 
Privacy  Rule.  For  example,  drug  card 
programs  will  be  business  associates  of 
health  plans  where  beneficiaries  are 
group  enrolled  into  a  card  program,  and 
of  pharmacies  where  the  card  sponsor 
performs  drug  utilization  review  or 
provides  other  health  or  business 
services  as  a  feature  of  the  endorsed 
program.  Some  companies  sponsoring 
drug  discount  cards,  however,  may  be 
covered  entities  due  to  other  business 
activities.  These  revisions  also  reflect 
public  comments  and  our 
understanding  that  without  clear  and 
specific  privacy  provisions  that  align 
with  the  Privacy  Rule,  there  will  be 
unintended  gaps  in  privacy  protections 
for  beneficiaries'  individually 
identifiable  health  information. 


Specifically,  we  require  as  a  term  of 
endorsement  that  card  sponsors  must 
agree  to  protect  the  privacy  of  Medicare 
beneficiary  information,  consistent  with 
the  privacy  provisions  set  forth  in  45 
CFR  160.103. 160.202.  164.501  through 
164.514,  and  164.520.  including 
relevant  subsequent  changes  to  those 
provisions.  These  sections  concern 
consent,  authorization,  notice,  public 
policy,  permissible  uses  and 
disclosures,  and  limiting  disclosure  to 
the  "minimum  necessary".  For  purposes 
of  this  initiative,  a  card  sponsor  must 
consider  itself  a  "covered  entity"  as 
referenced  in  the  Privacy  Rule.  These 
provisions  will  go  into  effect  beginning 
at  the  time  of  Medicare  endorsement. 

We  recognize  that  there  could  be 
circimistances  wherein  the  sponsor  of  a 
card  program  could  be  operating  under 
two  sets  of  privacy  provisions — that  is, 
under  the  card  program  and  in  other 
lines  of  business — and  that  this  could  be 
costly  and  otherwise  inefficient.  We  also 
share  concerns  expressed  that 
beneficiaries  need  to  understand  and 
agree  to  the  uses  and  disclosures  of  their 
protected  health  information.  Since  we 
believe  that  the  privacy  provisions 
under  this  initiative  should  be  aligned 
with  national  policy  concerning  privacy 
as  established  in  the  Privacy  Rule,  we 
have  revised  the  initiative  to  incorporate 
certain  provisions  of  the  Privacy  Rule 
(along  with  any  subsequent  changes  to 
those  provisions). 

To  protect  against  marketing  of  items 
or  services  outside  of  the  scope  of  our 
endorsement,  our  definition  of 
marketing  for  the  piu^ose  of  this 
initiative  includes  any  use  or  disclosure 
of  protected  health  information 
considered  outside  the  scope  of  the 
Medicare  endorsement.  Notice  and 
written  authorization  will  be  required  as 
stipulated  in  the  Privacy  Rule  (along 
with  any  subsequent  changes  to  those 
provisions),  subject  to  our  definition  of 
marketing.  The  notice  must  contain 
reasonable  provisions  about  how  a 
beneficiary's  authorization  can  be 
revoked. 

Finally,  we  provide  that  card  sponsors 
will  be  required  to  develop,  implement 
and  update  periodically  a  written 
security  plan  to  assure  that 
beneficiaries'  protected  health 
information  is  secure  from  unauthorized 
disclosure,  unauthorized  modification, 
and  destruction. 

Conmient:  One  commenter 
recommended  that  a  card  sponsor's 
failure  to  adhere  to  any  of  this  final 
rule's  privacy  protections  shovdd 
constitute  immediate  grounds  for 
withdrawal  of  the  sponsor's  Medicare 
endorsement. 
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Response:  We  agree  that  failure  to 
adhere  to  the  privacy  protections 
provided  under  this  initiative  is  groimds 
for  termination  of  a  card  sponsor's 
endorsement.  As  disc\issed  elsewhere  in 
this  rule,  in  the  case  of  termination,  we 
reserve  the  right  to  require  the  card 
program  to  operate  for  90  days  to  allow 
time  for  beneficiaries  to  identify  and 
enroll  in  an  alternative  card  program. 
We  also  reserve  the  right  to  hilly 
consider  the  merits  of  any  claim  that  a 
card  sponsor  has  violated  the  privacy 
protections  and  whether  corrective 
action  or  tennination  is  the  most 
appropriate  course  of  action. 

Comment:  One  commenter  noted  that 
there  are  no  limits  in  the  proposed 
regulation  text  regarding  what 
beneficiary  information  goes  to  the 
consortium  or  on  how  the  consortium  or 
its  members  use  or  disclose  such 
information. 

Response:  We  make  clear  that  in 
operating  the  eiu'oUment  exclusivity 
system  or  in  the  conduct  of  any  other 
activity  that  could  involve  the  use  or 
disclosure  of  Medicare  beneficiaries' 
protected  health  information,  the 
consortium  will  be  considered,  for  the 
purpose  of  this  initiative,  a  business 
associate,  as  defined  by  the  Privacy 
Rule.  Beginning  with  the  formation  and 
operation  of  the  consortium,  the 
consortium  will  develop,  implement, 
and  update  periodically  a  security  plan 
to  assure  that  beneficiaries'  protected 
health  information  is  secure  from 
unauthorized  disclosure,  unauthorized 
modification,  and  destruction. 

e.  Customer  Complaints 

Comment:  One  commenter  thought 
that  requiring  that  card  sponsors  have  a 
formal  grievance  and  appeals  process 
was  inappropriate.  Because  card 
sponsors  will  offer  a  discount  card 
program  and  not  a  drug  benefit,  a 
grievance  and  appeals  mechanism 
similar  to  that  for  a  funded  prescription 
drug  benefit  will  create  imrealistic 
expectations  and  confusion  among 
beneficiaries  and  unnecessarily  add  to 
card  sponsors'  administrative  costs. 
Instead  of  a  formal  grievance  and 
appeals  process,  this  commenter 
thought  that  we  should  simply  require 
card  sponsors  to  establish  a  process  for 
addressing  disputes.  The  presumed 
intent  of  a  dispute  resolution  would  be 
to  help  beneficiaries  obtain  their  drugs 
expeditiously  and  simply. 

Response:  We  agree  with  the 
commenter  that  a  formal  appeals 
process  is  not  necessary  for  discount 
card  programs.  We  clarify  our  intended 
definition  of  a  customer  complaints 
process  in  §  403.820  as  a  process 
"designed  to  track  and  address  in  a 


timely  maimer  eiuollees"  complaints 
about  any  aspect  of  the  drug  card 
program." 

9.  Administrative  Consortium 

As  a  condition  of  endorsement,  card 
sponsors  must  agree  to  participate  in, 
abide  by  the  rules  of,  and  fund  the 
administrative  activities  of  a 
consortium.  Beginning  in  Year  One.  the 
consortiiun  will  operate  and  maintain 
an  enrollment  exclusivity  system  and  a 
Web  site  for  comparing  drug  prices 
among  the  Medicare-endorsed  discount 
card  programs.  Beginning  in  Year  Two. 
the  consortium's  administrative 
activities  will  include  review  of  card 
sponsors'  information  and  outreach 
materials  imder  guidelines  produced  by 
us.  We  expect  the  administrative 
consortium  to  be  operational  no  later 
than  the  first  day  that  Year  One 
enrollment  may  begin. 

In  structuring  itself,  we  will  also 
recommend  that  the  consortium 
consider  establishing  an  advisory  board, 
comprised  of  beneficiary  and  other 
stakeholder  representatives,  such  as 
pharmacists,  physicians,  and  pharmacy 
benefit  managers  (PBMs).  to  provide 
guidance  on  the  stnictiire  and  operation 
of  the  consortium  and  publicly  report 
on  the  performance  of  the  consortium 
activities. 

The  consortium  must  abide  by 
Federal  and  State  laws,  including  the 
privacy  and  security  provisions 
established  by  the  Secretary  for  the 
piupose  of  this  initiative. 

The  consortium  will  be  financed  by 
the  Medicare-endorsed  card  sponsors. 
The  administrative  consortium  will  be 
itee  to  use  independent  contractors  to 
perform  the  review  of  information  and 
outreach  materials,  as  well  as  other 
consortium  functions.  As  we  explained 
in  the  preamble  to  the  proposed  rule, 
once  card  sponsors  are  endorsed,  we 
will  work  with  them  to  devise  methods 
for  funding  and  starting  up  the 
consortium.  Card  sponsors  will  be 
expected  to  share  in  start-up  costs. 

Review  of  beneficiary  information  and 
outreach  materials  will  become  the 
responsibility  of  the  administrative 
consortiimi  beginning  in  Year  Two  of 
the  initiative.  In  the  first  year  of  the 
initiative,  we  will  be  responsible  for 
developing  guidelines  and  reviewing 
card  sponsors'  information  and  outreach 
materials.  Beginning  in  the  second  year 
of  the  initiative,  the  consortium  will 
assume  review  of  these  materials  using 
guidelines  drafted  by  us.  All  materials 
to  be  reviewed  for  approval  and  that 
could  therefore  be  used  by  the  card 
sponsor  will  pertain  only  to  the  drug 
card  initiative  and  to  the  card  program 
and  its  features  that  are  recognized  by 


us  as  included  under  the  Medicare 
endorsement.  It  is  essential  that 
information  and  outreach  materials  be 
reviewed  to  ensure  that  the  Medicare 
name  is  not  misused,  for  example,  to 
market  services  unrelated  to 
prescription  drugs. 

We  will  also  develop  standards  for 
use  of  a  Medicare  endorsement  emblem 
and  include  them  in  the  guidelines  for 
information  and  outreach  materials.  To 
use  the  emblem  on  their  cards,  card 
sponsors  will  need  to  abide  by  the 
standards  we  develop,  which  will  also 
cover  the  presentation  of  the  emblem 
and  other  information  on  each  program 
sponsor's  discount  card. 

The  consortium's  Web  site  for 
comparing  prices  must  express  drug 
prices  in  dollars  for  the  puipose  of 
comparing  across  endorsed  card 
programs.  The  price  comparison  will 
also  include  information  about  generic 
substitutes.  This  comparative 
information  will  assist  beneficiaries  in 
deciding  which  Medicare-endorsed 
discount  card  will  offer  them  the 
greatest  financial  advantage.  We  have 
also  revised  our  policy  from  the 
proposed  rule,  so  that  a  specific  drug  on 
the  price  comparison  Web  site  is  not 
dropped  from  the  formulary,  nor  its 
price  increased  for  periods  of  at  least  60 
days,  starting  on  the  first  day  of  the 
program's  operation.  In  addition,  card 
sponsors  will  notify  the  pharmacy 
network,  the  consortium,  and  us  of 
removals  from  the  formulary  or 
increases  in  prices  30  days  in  advance 
of  the  change. 

As  discussed  elsewhere  in  this 
preamble,  card  sponsors  must  also 
ensure  that  the  consortium  protects 
beneficiaries'  protected  health 
information,  and  therefore  will  be 
required  to  develop,  implement  and 
update  periodically  a  data  security  plan 
that  assures  that  beneficiaries'  protected 
health  information  is  secure  from 
unauthorized  use  and  disclosure,  and 
unauthorized  modification  and 
destruction. 

a.  General  Comments 

Coinment:  We  received  numerous 
comments  about  the  cost  of  the 
consortium  and  its  activities.  They 
include:  (1)  The  cost  will  erode  the 
value  of  discounts  to  beneficiaries  as 
discount  card  programs  do  not  produce 
enough  margin  to  fund  the  consortium 
and  deliver  meaningful  savings  to 
beneficiaries;  (2)  the  costs  of  the 
consortium  should  be  borne  by  us  if 
associated  with  criteria  required  for  the 
endorsement;  (3)  the  costs  for  the 
consortium  will  limit  participation  by 
card  sponsors  by  serving  as  a  barrier  to 
participation  of  not-for-profit  and 
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community  based  organizations;  (4)  the 
costs  of  the  consortium  are,  in  some 
cases,  duplicative  of  the  card  program's 
own  infrastructure,  and  (5)  to  the  extent 
that  a  card  program  could  perform  for 
itself  the  administrative  activities  of  the 
consortium,  then  the  consortium  costs 
borne  by  that  card  program  should  be 
adjusted  downward  accordingly. 

Response:  We  will  retain  the 
requirement  that  endorsed  card 
sponsors  establish  and  fund  an 
administrative  consortium  and  the 
requirement  that  card  sponsors  fund  it 
as  a  condition  of  endorsement.  We 
believe  that  because  the  initiative  is  not 
a  benefit,  but  instead  a  Medicare 
endorsement  of  private  sector  entities  in 
order  to  educate  and  assist  Medicare 
beneficiaries  with  their  receipt  of  lower- 
priced  prescription  drugs,  it  is  more 
appropriate  for  the  private  sector 
entities  to  operate  the  details  of  the 
initiative,  including  the  consortium.  We 
also  think  that  card  sponsors  whose 
programs  are  competitively  designed 
will  have  alternative  sources  of  revenue 
that  will  more  than  offset  the  costs  of 
the  initiative  through,  for  example, 
enrollment  fees  and  negotiated 
manufacturer  discounts  and  rebates  on 
prescription  drugs.  Finally,  many  of  the 
functions  performed  by  the  consortium, 
such  as  ensuring  that  information  and 
outreach  materials  are  accurate  through 
the  review  process,  providing  a  uniform 
mechanism  for  beneficiaries  to  compare 
prices  through  price  comparison,  and 
leveraging  beneficiaries'  negotiating 
power  through  enrollment  exclusivity, 
will  improve  beneficiary  confidence  in 
the  initiative  and  will  thus  improve 
beneficiary  participation.  This,  in  turn, 
should  result  in  greater  negotiating 
power  for  each  of  the  card  sponsors,  and 
improve  their  ability  to  recoup  costs  of 
the  consortium.  We  believe  that  the 
consortium  function  and  its  associated 
costs  are  appropriately  borne  by 
consortium  and  the  card  sponsors 
whose  programs  will  benefit  from  the 
revenue  stream  generated  under  this 
initiative. 

We  do  not  agree  that  the  costs  of  the 
consortium  will  undermine  the 
participation  of  not-for-profit  and 
community  based  programs.  If  card 
programs  can  successfully  demonstrate 
that  they  meet  the  other  requirements 
provided  in  this  rule,  and  if  their 
program  features  are  perceived  by 
beneficiaries  as  valuable  relative  to 
competing  card  programs,  then  not-for- 
profit  and  community  based  programs 
should  have  similar  opportunities  as 
for-profit  programs,  through  the  revenue 
streams  generated  imder  the  card 
program,  to  cover  their  administrative 
costs.  While  it  may  be  true  that  some 


card  programs  could  have 
administrative  infrastructure  similar  to 
what  may  be  developed  and  maintained, 
by  the  consortium  for  the  purpose  of 
executing  its  functions,  we  do  not 
believe  that  an  individual  card  program 
sponsor  can  successfully  fulfill  the 
functions  of  the  consortium  on  its  own 
behalf,  as  the  value  of  these  functions 
requires  coordination  across  the  card 
programs.  Nonetheless,  perhaps  the 
infrastructure  could  be  utilized  by  the 
consortium  to  promote  efficiencies, 
provided  that  the  necessary  legal  and 
other  arrangements  are  made  to  assure 
the  legitimate  operation  of  the 
consortium.  Such  a  determination  is  up 
to  the  consortium  and  its  members. 

Comment:  A  number  of  commenters 
expressed  concern  regarding  the 
intersection  between  the  consortium 
and  antitrust  laws.  Commenters  were 
concerned  that  if  beneficiaries  could 
only  be  in  one  endorsed  card  at  a  time, 
that  might  allow  them  to  "divide  up  the 
market  for  beneficiaries  among 
themselves"  and  violate  antitrust  laws. 
Commenters  also  expressed  concern 
that  the  consortium's  review  of 
information  and  outreach  materials  in 
the  second  year  of  the  program,  or  its 
posting  of  price  information,  could  lead 
to  potential  antitrust  violations. 

Response:  The  commenters'  claim 
that  the  proposed  rule  allows  Medicare- 
endorsed  discount  card  program 
sponsors  to  illegally  divide  up  the 
market  for  program  beneficiaries  ignores 
the  functional  reality  of  what  was 
proposed.  As  we  stated  in  the  proposed 
rule,  exclusive  enrollment  is  based  on 
the  concern  that  "multiple  enrollments 
would  dilute  the  negotiating  leverage  of 
each  organization  offering  an  endorsed 
discount  card,  thereby  lowering  the 
discounts  from  drug  manufactiu-ers 
available  to  beneficiaries"  (67  FR  10262, 
10270). 

Far  from  authorizing  program 
sponsors  to  divide  up  the  market  for 
beneficiaries,  the  proposed  rule  is 
premised  on  program  sponsors 
competing  to  attract  enroUees  based 
primarily  on  comparative  information 
on  the  prices  offered  to  Medicare 
beneficiaries  for  drugs  covered  by  the 
discount  card.  Therefore,  to  the  extent 
Medicare-endorsed  discount  card 
program  sponsors  are  responsible  for 
assuring  enrollment  exclusivity,  they 
are  merely  implementing  this 
requirement  after  competing 
successfully  to  attract  enrollees  over  the 
plans'  offerings.  Such  activity  provides 
no  support  for  the  claim  that  the 
proposed  rule  allows  the  Medicare- 
endorsed  discount  card  program 
sponsors  to  divide  up  the  market  for 
beneficiaries  among  themselves. 


In  addition,  we  do  not  view  the 
review  of  information  and  outreach 
materials  or  the  posting  of  comparative 
price  information  as  inherently 
anticompetitive.  We  expect  that 
endorsed  drug  discount  programs  will 
need  to  work — perhaps  with  antitrust 
counsel — to  ensure  that  the  endorsed 
entities  do  not  violate  antitrust  laws 
when  they  implement  the  review  of 
information  and  outreach  material  or 
price  comparison. 

Comment:  One  commenter  stated  that 
the  final  rule  should  more  thoroughly 
address  how  the  initiative  is  to  be 
administered  and  what,  if  any, 
enforcement  rights  are  being  delegated 
to  the  consortium.  The  commenter  also 
stated  that  there  needs  to  be  a  more 
transparent  exploration  of  how  the 
consortium  will  work. 

Response:  The  consortium,  not  CMS, 
will  determine  the  final  designs  and 
build  and  maintain  the  two  systems 
associated  with  price  comparison  and 
assiuing  enrollment  exclusivity.  We  will 
assist  in  developing  options  for  the 
consortium  to  facilitate  the  start-up  of 
the  consortium  and  its  activities. 
Beginning  in  Year  Two,  the  consortium 
begins  reviewing  information  and 
outreach  materials  using  oiu  guidelines. 
In  addition  to  controlling  the  content  of 
the  guidelines  in  future  years,  even 
when  the  consortium  is  responsible  for 
the  review,  we  intend  to  transition  the 
role  of  review  to  the  consortium  by 
conducting  oiu"  own  review  on  a  sample 
of  materials.  Further,  we  reserve  the 
right  to  spot  check  materials  to  assure 
that  the  consortium  (and  the  card 
sponsors)  are  following  the  guidelines. 
While  the  final  structure  and  operation 
of  the  consortium  is  the  business  of  the 
consortium  and  its  membership,  we 
would  intend  to  participate  in  the 
consortium  activities  on  an  ex  officio 
and  advisory  basis.  The  other 
mechanism  that  we  have  for  influencing 
the  direction  of  the  consortiiun  is 
through  the  endorsement  agreements 
with  each  of  the  card  sponsors  that  may 
be  revised  annually,  which  will  include 
terms  for  the  sponsor's  obligations  to  the 
consortiiun.  The  final  structure  and 
operations  of  the  consortium  cannot  be 
made  more  transparent  at  this  time,  as 
endorsed  card  sponsors  will  ultimately 
be  responsible  for  determining  much  of 
its  design. 

b.  Eiuollment  Exclusivity 

Comment:  A  number  of  commmenters 
stated  that  the  exclusivity  system 
should  be  run  by  an  entity  other  than 
the  consortium,  such  as  a  third  party 
which  will  not  have  access  to  any 
information  about  any  enrollee's  health 
or  drugs  purchased.  One  commenter 
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was  concerned  that  if  the  consortium 
operates  the  exclusivity  function, 
ineligible  individuals  may  be  eiu-oUed 
through  either  fraudulent  means  or 
administrative  errors  if  we  are  not  going 
to  check  eligibility. 

Response:  As  discussed  elsewhere  in 
this  rule,  the  consortium,  in  addition  to 
each  individual  card  sponsor,  will  be 
required  to  assiire  that  the  operation  of 
the  exclusivity  system  remains  inside 
the  privacy  and  security  boundaries 
established  imder  this  final  rule. 
Fiuther,  we  believe  that  our  complaints 
tracking  system  will  be  an  important 
check  to  assure  the  confidence  of  the 
public  in  the  operation  of  the 
eiu-oUment  exclusivity  system.  Given 
the  public  comments  that  we  received 
in  support  of  the  consortium  having  an 
advisory  board,  we  also  believe  that  the 
consortium  should  consider  an  advisory 
board  as  another  way  to  instill 
confidence  in  the  public  about 
consortium  operations.  We  will  monitor 
these  sources  of  information  and  may 
implement  a  random  check  to  assure  the 
integrity  of  the  system  if  this  appears 
necessary. 

c.  Review  of  Information  and  Outreach 
Materials 

Comment:  One  commenter  noted  that 
there  should  be  specific  guidelines 
governing  how  we  will  monitor 
information  and  outreach  materials  to 
prevent  unrealistic  expectations  among 
beneficiaries. 

Response:  We  agree  with  the 
commenter.  We  will  develop 
information  and  outreach  guidelines 
that  card  sponsors  will  be  required  to 
follow.  Review  of  these  materials,  by  us 
in  Year  One  and  by  the  consortium  in 
Year  Two,  will  be  based  on  these 
guidelines.  All  materials  to  be  reviewed 
for  approval  and  that  could  therefore  be 
used  by  the  card  sponsor  will  pertain 
only  to  the  drug  card  initiative  and  to 
the  card  program  and  its  features  that 
are  recognized  by  us  as  included  under 
the  Medicare  endorsement. 

Comment:  One  commenter  supported 
our  requirements  for  prior  review  and 
approval  of  information  and  outreach 
materials  based  on  oiu*  guidelines.  One 
commenter  opposed  our  requirement  for 
prior  review  and  approval  of  these 
materials  because  such  review  will  be 
ciunbersome  and  time  consuming  for 
card  sponsors.  Two  commenters 
recommended  that,  instead,  card 
sponsors  file  and  use  these  materials 
based  on  out  guidelines  without  prior 
approval,  and  that  we  audit  these 
materials  on  an  as-needed  basis  after 
their  use. 

Response:  We  believe  that  prior 
review  and  approval  of  information  and 


outreach  materials  is  important  under 
this  initiative  in  order  to  protect 
beneficiaries'  privacy  and  the  Medicare 
name,  as  well  as  to  ensure  that  materials 
used  by  the  endorsed  cards  meet  the 
guidelines  that  will  delineate,  among 
other  things,  what  information  must  be 
provided  to  beneficiaries,  what  will  be 
considered  appropriate  context,  and 
how  the  Medicare  name  and  emblem 
may  be  used.  This  will  facilitate  card 
sponsors  gaining  experience  in 
developing  materials  for  beneficiaries 
under  our  guidelines  without  putting 
these  important  objectives  at  risk. 

Comment:  Two  commenters  thought 
that  we  should  provide  interested 
parties  with  an  opportunity  to  review 
and  conunent  on  the  proposed 
guidelines  for  information  and  outreach 
materials  prior  to  finalizing  the 
guidelines. 

Response:  We  believe  the  information 
and  outreach  material  guidelines  are 
interpretive  rules  that  govern  the 
presentation  and  content  of  materials, 
once  a  program  has  been  endorsed.  The 
solicitation  for  applications  will  contain 
the  guidSines  for  information  and 
outreach  materials  as  an  appendix,  and 
the  public  will  have  time  to  submit 
comments  and  questions  for 
clarification  to  us.  We  will  take  these 
comments  and  questions  under 
advisement  and  make  any  necessary 
changes  to  the  guidelines  once  the 
comment  period  has  concluded. 

Comment:  One  commenter 
recommended  that  we  require  card 
sponsors  to  include  a  prominent 
statement  in  all  their  information  and 
outreach  materials  that  explains  that  the 
appearance  of  a  drug  on  a  card  sponsor's 
formulary  of  discounted  drugs  does  not 
mean  that  the  drug  is  clinically  superior 
to  other  products  in  that  therapeutic 
grouping,  and  that  clinical  decisions 
about  the  proper  drug  for  a  beneficiary 
should  be  made  by  the  treating 
physician  in  consultation  with  the 
beneficiary. 

Response:  We  agree  with  the 
commenter  that  this  is  an  appropriate 
and  important  issue  about  which 
beneficiaries  should  be  educated.  We 
will  take  this  recommendation  under 
advisement  as  we  work  to  finalize  the 
guidelines  for  information  and  outreach 
materials. 

Comment:  In  support  of  pharmacy 
programs  providing  information  about 
appropriate  medication  regimens,  self 
monitoring,  refill  reminders,  disease 
state  information  programs  and  drug 
therapy  education,  one  commenter 
discussed  the  Medguide  Action  Plan 
developed  by  the  Food  and  Drug 
Administration  (FDA)  in  consultation 
with  the  industry  as  one  model  that 


could  be  used  by  the  card  programs  to 
educate  beneficiaries  and  included  in 
expected  uses  and  disclosure  statements 
developed  to  protect  the  use  of 
beneficiaries'  personal  information. 

Response:  Beneficiary  education  is  a 
key  component  of  this  initiative.  We 
believe  that  our  guidelines,  which  will 
assure  that  appropriate,  complete  and 
understandable  information  is  provided 
to  beneficiaries  in  a  manner  that  also 
protects  their  privacy,  as  required  under 
the  privacy  provisions  of  this  initiative, 
are  important.  As  we  develop  our 
guidelines  for  information  and  outreach 
materials,  which  will  be  included  in  the 
solicitation  for  applications,  we  will 
take  this  comment  under  advisement. 

d.  Price  Comparison 

Comment:  We  received  numerous 
comments  on  price  comparison.  Most 
commenters  agreed  that  price 
comparison  information  could  improve 
a  beneficiary's  ability  to  make  an 
informed  decision  in  choosing  a 
discount  card.  One  commenter  claimed 
that  comparative  price  information  is 
more  important  to  a  cash-paying 
customer  than  to  an  insured  customer. 
However,  one  commenter  stated  that 
price  information  reported  by  the 
individual  card  program  should  satisfy 
the  requirement  to  provide  information. 
Another  commenter  stated  that 
retrospective  pricing  information  (at  the 
point  of  sale)  bom  the  card  will  provide 
the  most  meaningful  information  and 
will  give  the  govenunent  the  ability  to 
audit  and  ensiue  that  savings  are  passed 
to  the  beneficiary.  Several  commenters 
noted  that  comparisons  of  ever  changing 
prices  on  the  array  of  drugs  and  dosages 
.  that  are  available  through  standardized 
reporting  procedures  are  among 
challenges  that  must  be  faced  in  order 
to  develop  an  accurate  and  meaningful 
price  comparison  system.  Other 
challenges  include  providing  the 
information  in  a  user  friendly, 
understandable  format.  One  commenter 
stated  that  overcoming  these  kinds  of 
challenges  to  provide  genuine 
comparative  information  is  an 
impossible  task.  Commenters  agreed 
that  publishing  discounts  relative  to  the 
average  wholesale  price  (AWP)  will  net 
be  meaningful  to  beneficiaries  and  that 
price  information  is  what  is  needed. 
One  conunenter  said  that  restricting 
pricing  disclosure  to  commonly  used 
products,  as  was  proposed  in  the 
proposed  rule,  would  serve  to  protect 
estabUshed  products  to  the  detriment  of 
their  competitors,  and  that  restricting 
the  list  of  drugs  may  be  construed  by 
beneficiaries  as  Medicare  endorsing 
these  drugs.  Several  commenters  said 
that  generic  or  other  alternative  drug 
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therapies  that  may  not  be  associated 
with  a  specific  card's  formulary  should 
be  provided  so  that  beneficiaries  know 
that  an  alternative  is  available,  which 
may  not  be  discoimted  as  deeply  as  a 
brand  name  drug  but  could  nonetheless 
be  less  expensive.  Several  commenters 
indicated  the  importance  and  value  of 
working  with  the  industry  and 
beneficiaries  to  develop  the  comparison 
methodology  and  web  site  formats.  One 
commenter  stated  that  most  people  over 
65  do  not  have  access  to  the  Internet; 
therefore,  in  addition  to  the  web  site, 
options  need  to  be  developed  to  get 
comparative  information  to  beneficiaries 
through  alternative  communication 
channels. 

Response:  We  agree  on  the 
importance  of  comparative  price 
information  for  beneficiaries  to  make  an 
informed  decision  about  joining  a  card 
program.  We  have  revised  our  policy, 
which  now  provides  that  a  specific  drug 
offered  imder  the  card  program  is  not 
dropped  from  the  formulary,  nor  its 
price  increased  for  periods  of  at  least  60 
days,  starting  on  the  first  day  of  the 
program's  operation.  We  also  provide 
that  comparisons  will  be  based  in 
dollars,  not  AWP  discoimts,  and  that 
information  on  generics  will  be 
provided.  We  do  not  agree  that 
providing  meaningful  price 
comparisons  is  impossible,  but  we 
acknowledge  the  challenges  raised  in 
the  comments  and  agree  that  developing 
a  comparison  price  methodology  with 
input  from  beneficiaries  and  industry 
stakeholders  is  important  to  assuring 
that  the  price  comparison  methodology 
is  feasible  operationally  and 
meaningful.  We  also  agree  that 
alternative  channels  for  providing  price 
comparison  information  should  be 
developed.  We  will  work  with  the 
consortium  to  assist  in  developing  a 
price  comparison  methodology,  a  design 
for  a  web-based  price  comparison 
system,  and  alternative  channels  for 
providing  information.  Work  will  be 
conducted  with  input  from  beneficiaries 
and  the  industry. 

Comment:  In  addition  to  prices, 
several  commenters  indicated  the 
importance  of  providing  other 
comparative  u^ormation  such  as 
enrollment  fees  and  the  availability  of 
patient  management  services. 

Response:  This  information  will  be 
provided  through  a  number  of 
commimication  channels,  including  on 
our  Prescription  Drug  Assistance 
Program  web  site  and  by  the  card 
sponsors  themselves  for  beneficiaries  to 
use  in  making  an  informed  decision 
about  what  card  program  to  join. 


e.  Advisory  Board 

Comment:  We  received  several 
comments  supporting  an  advisory  board 
for  the  consortium  and  suggesting  how 
it  should  be  structured,  who  should  be 
on  the  advisory  board  and  whether  we 
should  be  a  member. 

Response:  We  agree  that  the 
consortiimi  could  benefit  from  having 
an  advisory  body  representing 
beneficiaries  and  a  cross-section  of  other 
stakeholders  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  and  we  will  recommend  that 
the  consortiimi  consider  establishing  an 
advisory  board  to  provide  it  with 
guidance. 

10.  Our  Educational  Efforts 


We  will  educate  beneficiaries  about 
this  initiative,  both  at  the  time  it  is 
aimoimced  and  as  part  of  ongoing 
education  efforts  thereafter.  We  will 
create  and  authorize  the  use  of  a 
Medicare-Endorsed  Prescription  Drug 
Card  emblem.  This  emblem  will  be  used 
to  conummicate  that  Medicare  has 
endorsed  a  stable  and  reputable  drug 
card.  We  will  highlight  this  initiative  in 
Medicare  publications,  such  as 
brochures,  and  in  the  pre-enrollment 
package  that  is  sent  to  all  beneficiaries 
when  they  become  eligible  for  Medicare. 
We  will  provide  general  information 
about  the  initiative  on  the  Medicare 
Web  site  (http://www.medicare.gdv).  We 
will  post  on  oiu  Web  site  information 
for  each  discoimt  card  program 
including:  contact  information, 
including  toll  free  telephone  numbers 
for  individual  programs,  the  program's 
web  site,  enrollment  fee,  and  customer 
service  hoiirs. 

Since  other  prescription  drug  related 
services,  such  as  drug  interaction 
notification,  drug  allergy  notification 
and  pharmacy  counseling,  could 
improve  the  overall  quality  of  the  card 
program,  we  will  identify  these  services 
on  our  web  site  as  well,  provided  they 
are  not  associated  with  a  separate  fee. 
We  will  strive  to  educate  Medicare 
beneficiaries  that,  generally,  generic 
drugs  are  less  expensive  than  brand 
name  drugs,  even  those  purchased  at  a 
discount.  Among  the  messages  we  will 
disseminate  to  beneficiaries  are:  an 
emphasis  on  the  importance  of  drug 
coverage,  including  the  messages  that 
beneficiaries  should  keep  their  existing 
coverage,  or  access  coverage,  for 
example,  through  a  Medicare+Choice 
plan  in  their  area,  or  through  Medicaid 
if  the  beneficiary  could  qualify;  that 
many  Medicare+Choice  plans  and  other 
health  care  insurance  include  a  discount 
card  program  as  an  added  feature  to 
their  benefit  package  and  that 


beneficiaries  should  check  with  their . 
plan  to  see  if  this  is  an  integrated  part 
of  their  benefit  package;  that 
beneficiaries  who  are  admitted  to  long- 
term  care  facilities  may  not  be  able  to 
benefit  from  a  discoimt  card  if  the 
facility  is  operating  under  policies  that 
maintain  a  closed  drug  dispensing 
system;  and  that  a  Medicare 
endorsement  does  not  constitute  an 
endorsement  of  any  particular  drug  over 
another,  therefore,  beneficiaries  should 
consult  with  their  physician  and 
pharmacist  to  select  the  best  drug  for 
thefr  particular  needs.  We  will  develop 
these  messages  and  identify  and 
develop  other  necessary  messages  into 
understandable  and  meaningful 
information  for  beneficiaries  in  order  to 
maximize  the  value  they  get  from  their 
participation  in  this  initiative. 

The  information  made  available  on 
our  web  site  will  also  be  available  to 
Medicare  beneficiaries  through  the  toll- 
free  Medicare  information  line  (1-800- 
MEDICARE),  which  is  available  24 
hours  per  day,  7  days  a  week.  In 
addition,  we  will  strive  to  disseminate 
information  to  community  level 
organizations  that  represent  the  needs 
and  the  interests  of  the  diverse  Medicare 
beneficiary  population. 

Comment:  Chie  commenter  thought 
that  there  was  no  quality  check  in  place 
to  ensure  that  the  best  drug  is  being 
dispensed  to  beneficiaries,  and  that  card 
sponsors  should  inform  beneficiaries 
about  any  drug  that  offers  an  advantage. 
Another  commenter  made  the  point  that 
beneficiaries  should  be  educated  that 
the  drugs  contained  in  a  card  sponsor's 
formulary  are  not  necessarily  clinically 
superior. 

Response:  We  will  encourage 
participants  in  the  Medicare-Endorsed 
Prescription  Driig  Card  Assistance 
Initiative  to  continue  to  rely  on  their 
doctor  and  pharmacist  in  selecting  the 
best  drugs  for  their  condition, 
emphasizing  that  a  drug's  therapeutic 
effectiveness  and  its  cost  do  not 
necessarily  correlate,  especially  when  a 
generic  alternative  is  available.  It  is  not 
unusual  for  alternative,  less  expensive 
drugs  to  provide  the  same  clinical 
benefit  as  more  expensive  drugs.  One  of 
the  important  features  of  this  initiative 
is  that  discount  card  programs  and  the 
consortium  will  make  available  price 
information  that  can  be  compared  so 
that  beneficiaries  can  discuss  with  their 
doctor  and  pharmacist  similarly 
effective,  but  less  expensive  drugs  as 
alternative  therapies. 

Comment:  One  commenter  noted  that 
because  manufacturer  participation  is 
voluntary,  not  mandatory,  this  initiative 
will  result  in  a  patchwork  of  covered 
and  non-covered  drugs,  which  will 
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create  the  need  for  a  high  level  of 
consumer  involvement  in  order  to 
assure  savings  for  beneficiaries' 
individual  prescriptions.  The 
commenter  thinks  that  many  seniors 
will  not  be  ^miliar  enough  with  the 
individual  endorsed  programs  to  enroll 
with  a  sponsor  that  covers  thefr 
particular  prescriptions  and  actually 
secure  the  initiative's  intended  savings. 

Response:  We  are  committed  to 
educating  beneficiaries  and  assuring 
that  they  have  timely  and  accurate 
information  to  address  thefr  drug 
discount  questions.  As  part  of  this 
initiative,  we  will  laundi  a  widespread 
educational  effort  to  address 
beneficiaries'  questions  and  concerns  in 
a  variety  of  formats.  Card  sponsors  will 
make  available  drug  formulary  and  price 
information,  and  the  consortiiun  price 
comparison  system  will  assist  the  public 
in  determining  which  sponsors' 
endorsed  cards  are  offering  the  largest 
discounts  on  any  given  drug.  We  are 
confident  that  when  provided  Avith  the 
appropriate  information,  most 
beneficiaries  and  thefr  families  will 
make  appropriate  card  elections  based 
on  an  examination  of  pertinent  health 
care  needs.  In  the  unfortunate  case 
when  a  beneficiary  chooses  a 
prescription  drug  card  program  and  is 
dissatisfied  with  its  discounts,  he  or  she 
may  enroll  in  a  different  program,  to 
become  effective  the  first  day  of  the 
following  January  or  July,  whichever 
comes  first.  Also,  as  we  discuss 
elsewhere  in  this  preamble,  endorsed 
cards  will  be  required  to  have  discounts 
on  a  drug  in  the  therapeutic  categories 
mo^t  common  to  Medicare  beneficiaries, 
thereby  giving  seniors  access  to 
discoimts  on  a  broad  range  of 
prescription  drugs. 

Comment:  One  commenter  thought 
patients'  primary  care  physicians 
should  be  involved  in  educating  seniors 
about  thefr  options. 

Response:  As  Medicare  beneficiaries 
rely  on  thefr  physicians  for  medical 
treatment  and  guidance,  we  agree  that  it 
will  be  helpful  to  beneficiaries  if  thefr 
physicians  were  familiar  with  this 
initiative.  We  plan  to  provide 
information  to  the  physician  community 
so  they  may  help  beneficiaries  obtain 
lower  prices  for  the  prescription  drugs 
they  take.  Several  major  national 
medical  organizations  provided 
comments  in  support  of  this  initiative 
and  we  plan  to  work  with  these 
organizations  to  provide  educational 
material  to  physicians. 

Comment:  One  commenter  noted  that 
due  to  the  vast  differences  in 
educational  attainment  and  literacy 
levels  in  the  population  that  Medicare 
serves,  print  materials  for  consumers 


should  be  at  the  sixth  grade  reading 
level. 

Response:  We  agree  that  in  order  to  be 
effective  in  getting  information  about 
this  initiative  out  to  the  public,  we  have 
to  be  cognizant  of  our  beneficiaries' 
needs,  including  literacy  levels.  We 
recognize  the  diversity  of  the  Medicare 
population  and  it  is  a  priority  to 
e^ctively  reach  out  to  Medicare 
beneficiaries  at  all  literacy  levels.  To 
this  end,  we  utilize  many  information 
chaimels  beyond  print  materials, 
including  the  toll-free  1-800- 
MEDICA]RE  help  line  and  our  annual 
fall  television  advertising  campaign. 
When  we  do  use  print  materials,  we 
strive  for  a  fifth  grade  reading  level. 

Comment:  One  commenter 
recommended  that  education  materials 
inform  beneficiaries  about  Medicaid  and 
other  low-income  assistance  programs. 

Response:  We  are  committed  to 
educating  Medicare  beneficiaries  about 
all  avenues  of  assistance  that  may  be 
available  to  them,  including  low  income 
and  drug  assistance  programs.  On  our 
Medicare  Web  site,  http:// 
www.medicare.gov,  individuals  can 
search  the  Prescription  Drug  Assistance 
Program  database,  which  provides 
information  on  public  and  private 
programs  that  offer  discounted  or  free 
medication,  as  well  as  Medicare  health 
plans  that  include  prescription 
coverage.  The  Prescription  Drug 
Assistance  Program  database  can  be 
searched  by  geographic  region  to  help 
Medicare  beneficiaries  find  programs  in 
thefr  areas  for  which  they  may  qualify. 

Comment:  Three  commenters  suggest 
that,  in  order  to  get  our  message  to  all 
facets  of  the  Medicare  beneficiary 
population,  we  not  limit  information  to 
the  Internet  and  telephone,  but  that  we 
also  utilize  community  organizations, 
public  buildings,  and  physician's  offices 
to  disseminate  our  educational 
messages. 

Response:  We  understand  the 
divergent  needs  of  the  nation's  40 
million  Medicare  beneficiaries,  and  that 
a  multi-faceted  education  program  that 
recognizes  different  cognitive  levels, 
literacy  levels,  languages,  racial  and 
ethic  backgrounds  and  socioeconomic 
status  is  necessary  as  part  of  this 
initiative.  We  will  support  education  on 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  via  paid 
print  media  and  television 
advertisements,  disseminating 
information  via  our  local  information 
intermediaries  in  the  State  Health 
Insurance  Programs  (SHIPs)  and  via  our 
national  and  regional  partner 
organizations  across  the  nation.  These 
include  a  number  of  consumer 
advocates  and  organizations 


representing  specific  racial  and  ethnic 
backgrounds. 

Comment:  One  commenter  expressed 
the  concern  that  it  would  be  the 
pharmacies,  not  policymakers,  who 
would  be  largely  responsible  for 
explaining  and  discussing  the  costs  of 
medication  under  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

Response:  We  recognize  that 
pharmacists  often  serve  as  a  source  of 
information  for  people  with  Medicare, 
and  pharmacists  are  likely  to  be 
approached  by  beneficiaries  with 
questions  about  this  initiative.  The 
discoimt  card  market  today  is 
essentially  unorganized,  and  consumers 
may  have  multiple  discount  cards. 
Therefore,  consumers  understandably 
ask  questions  about  thefr  discount  card 
programs  at  the  point  of  retail  sale.  We 
believe  that  certain  features  of  this 
initiative,  for  example,  enrollment 
exclusivity,  and  the  focus  on  outreach 
and  education,  will  minimize  the  need 
for  beneficiaries  to  rely  on  thefr 
pharmacists  for  information  about  the 
endorsed  card  programs. 

We  believe  that  beneficiaries  will  seek 
information  largely  from  thefr  card 
sponsors,  as  well  as  the  Medicare 
program,  because  of  our  role  in 
conducting  national  outreach  and 
education  activities.  Therefore,  we  do 
not  believe  that  pharmacies  will  be 
unduly  burdened  by  this  initiative. 

11.  Oversight  and  Reporting 

As  a  condition  of  endorsement,  and  in 
addition  to  the  information  that  card 
sponsors  will  provide  in  thefr 
applications,  card  sponsors  will  be 
required  to  report  on  major  features  of 
thefr  programs  that  correspond  to  the 
qualifications  for  endorsement,  such  as 
savings  to  beneficiaries  and  customer 
service,  and  we  will  ask  card  sponsors 
to  certify  the  validity  of  thefr  reported 
data.  During  the  endorsement  period, 
drug  card  program  sponsors  will  be 
required  to  notify  us  of  any  material 
modifications  to  thefr  programs  if  the 
modifications  could  put  them  at  risk  of 
no  longer  meeting  any  of  the  terms  of 
endorsement. 

We  will  ask  card  sponsors  to  report  on 
the  aggregate  level  of  rebates  or 
discounts  shared  with  beneficiaries  and 
the  participation  of  independent 
pharmacies  in  the  card  program's 
network. 

The  information  to  be  reported  will 
generally  consist  of  performance 
measures  and  indicators  typically 
provided  by  third  party  administrators 
of  pharmacy  benefits  in  the  current  drug 
insurance  industry. 
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We  will  provide  a  reporting  tool  in 
the  solicitation  for  a  Medicare 
endorsement  of  discount  card  sponsors 
to  ensure  consistent  and  comparable 
reporting  by  card  sponsors.  In 
developing  this  tool,  we  will  make  an 
effort  to  minimize  reporting  burden  on 
card  sponsors.  These  reports  will  allow 
us  to  assess  card  sponsors'  performance 
relative  to  the  endorsement 
qualifications.  We  intend,  after 
obtaining  some  experience,  to  report  on 
our  web  site  the  card  sponsor's 
performance  on  reliable  quality  and 
satisfaction  standards  pertaining  to  key 
aspects  of  the  card  program  related  to 
endorsement  in  order  to  help 
beneficiaries  make  informed  decisions 
when  choosing  their  discount  card 
programs. 

We  intend  to  develop  and  operate  a 
complaint  tracking  system  to  monitor 
and  manage  complaints  brought  to  our 
attention  that  are  not  satisfactorily 
resolved  through  the  card  sponsors' 
customer  complaints  process.  We 
anticipate  tracking  complaints  related  to 
deceptive  education,  outreach,  and 
enrollment  practices,  violations  of  the 
privacy  provisions,  persistent 
inconsistencies  in  formulary  or  pricing 
information  compared  to  what  is 
available  at  the  point  of  sale,  inadequate 
card  sponsor  customer  service, 
persistent  problems  with  pharmacy 
network  services  or  providers,  and  any 
additional  changes  which  put  the  card 
sponsor  at  risk  of  failing  to  continue  to 
meet  the  endorsement  requirements. 

We  will  also  refer  complaints  to 
Federal  and  State  authorities  where 
violations  of  laws  under  the 
jurisdictions  of  these  agencies  are  in 
question. 

We  will  reserve  the  right  to  terminate 
any  endorsement  at  any  time  for 
violations  of  the  terms  of  the 
endorsement,  as  well  as  to  take 
appropriate  intermediate  corrective 
actions  to  correct  persistent  problems  in 
a  card  sponsor's  performance  in  cases  in 
which  immediate  termination  is  not 
warranted. 

Card  sponsors  may  also  terminate  the 
endorsement,  but  we  will  require  a  90- 
day  advance  notice  of  termination  to  us. 
Also  card  sponsors  must  notify  all 
Medicare  enrollees  of  termination 
within  10  days  of  either  providing  us 
with  notice  of  termination,  or  within  10 
days  of  receiving  a  notice  of  termination 
from  us.  In  addition,  in  cases  in  which 
a  card  sponsor  chooses  to  terminate  its 
participation  in  the  initiative  or  in 
which  we  terminate  a  card  sponsor,  we 
will  require  that  card  sponsors  provide 
beneficiaries  with  notice  of  termination 
at  least  90  days  before  discount  card 
program  operations  cease,  and  that  card 


sponsors  suspend  information  and 
outreach  activities  and  enrollment  after 
sending  enrollees  notice  of  termination. 

We  will  consider  drug  card  program 
sponsor  performance  under  an  existing 
Medicare  endorsement  as  one  factor  in 
determining  eligibility  for  endorsement 
in  future  annual  cycles. 

a.  Reporting 

Comment:  One  commenter  indicated 
that  rebate  formulas  should  be  open  to 
all  and  not  be  considered  proprietary, 
while  several  commenters  indicated  that 
rebates  (and  other  proprietary 
information)  are  strictly  confidential 
and  should  not  be  shared  with  us. 

Response:  We  agree  that  proprietary 
information  should  not  be  shared  with 
the  public  We  do  not  consider  all 
aspects  of  rebate  reporting  to  be 
proprietary,  including  aggregate 
measures  of  rebates  as  a  share  of  total 
savings  to  beneficiaries. 

Comment:  One  commenter  asked  if 
we  will  track  how  often  eiu-ollees  switch 
to  different  programs. 

Response:  We  will  track,  in  the 
aggregate,  how  many  times  beneficiaries 
switch  to  different  programs.  Data  to 
support  this  analysis  will  be  included  in 
the  expected  uses  and  disclosures  as 
part  of  normal  operations  of  the 
enrollment  exclusivity  system.  Also 
individual  cards  will  be  required  to 
report  enrollments  and  disenroUments. 

In  the  proposed  rule,  we  requested 
comments  on,  and  information  about, 
available  quality  measurements, 
including  whether  they  are  standardized 
and  reliable,  how  they  are,  or  could  be, 
reported,  and  whether  they  would  be 
meaningful  to  beneficiaries  in  their 
selection  of  a  drug  discount  card 
program. 

Comment:  A  number  of  commenters 
supported  card  sponsor  reporting  and 
monitoring  of  card  sponsor  performance 
on  rebates  or  discounts  to  ensure  that 
card  sponsors  are  accountable  to  us  for 
the  manufacturer  rebates  or  discounts 
they  agree  to  pass  on  to  beneficiaries. 
These  commenters  expressed  various 
concerns  and  provided  suggestions 
regarding  how  card  sponsors  should 
report  this  information  to  us,  the  types 
of  information  that  should  be  reported 
to  us,  and  how  we  should  convey 
information  about  card  program  rebates 
or  discounts  to  beneficiaries.  Several 
commenters  were  opposed  to  card 
sponsor  reporting  on  rebates  or 
discounts,  citing  potential 
complications  such  as  the  proprietary 
nature  of  some  of  this  information  and 
the  typically  retrospective  reporting  of 
rebates.  Two  commenters  discussed  the 
need  to  find  an  appropriate  balance  in 
oversight  of  this  initiative  such  that  card 


sponsors  Worthy  of  endorsement  were 
approved  while  avoiding  excessive 
conditions  of  endorsement  relating  to 
program  design  and  service  delivery. 

Response:  We  agree  that  periodic 
reporting  for  card  sponsors  is  necessary 
in  order  to  monitor  card  sponsors' 
performance  related  to  the  qualifications 
for  the  Medicare  endorsement  and  use 
of  the  Medicare  name.  We  believe  the 
reporting  requirements  should  be 
balanced  relative  to  the  risks  associated 
with  this  initiative  in  the  event  of  poor 
performance,  which  do  not  include  the 
loss  of  benefits  imder  a  beneficiary 
entitlement  or  to  the  Medicare  trust 
funds.  We  plan  to  rely  on  a  variety  of 
mechanisms  to  ascertain  performance  of 
individual  card  programs  and  the 
initiative  overall,  including  reviewing 
certified  card  sponsor  reports,  operating 
a  complaints  tracking  system,  and 
surveying  beneficiaries.  It  is  our 
position  that  reporting  on  aggregate 
levels  of  rebates  or  discounts  will  be 
necessary  in  order  to  ensure  that  card 
sponsors  continue  to  meet  the 
endorsement  qualifications  and  provide 
the  program  they  agree  to  in  their 
endorsement  agreement  with  us.  We  do 
not  believe  that  all  the  information 
reported  to  us  will  be  immediately 
useful  to  beneficiaries  in  their  selection 
and  use  of  a  card  program,  but  that 
generally  information  will  be  valuable 
to  beneficiaries  once  reviewed  and 
analyzed  by  us  and  ultimately 
disseminated  in  some  form  to 
beneficiaries. 

Comment:  Two  commenters 
supported  measuring  card  sponsors' 
performance  in  terms  of  whether  they 
achieve  genuine  cost  savings  for 
beneficiaries.  They  also  recommended 
that  we  discontinue  our  endorsement  of 
card  programs  that  do  not  offer 
significant  cost  savings,  that  market 
more  expensive  brand  name  drugs 
instead  of  less  expensive  generic  drugs, 
""and  that  fail  to  pass  manufacturer 
rebates  on  to  beneficiaries.  Another 
commenter  suggested  that,  as  part  of 
■  oversight  of  card  sponsors,  we  establish 
target  generic  utilization  rates  and 
evaluate  sponsors'  performance  against 
those  targets. 

Response:  This  program  is  an 
endorsement  of  private  sector  drug 
discount  programs  that  meet  our 
defined  criteria.  While  we  will  maintain 
reporting  and  other  minimal 
requirements,  we  believe  the  level  of 
government  involvement  should  be  as 
minimal  as  possible.  While  we  believe 
that  reporting  on  the  level  of  generic 
drug  utilization  rates  may  be 
informative  for  both  beneficiaries  and 
us,  we  do  not  think  it  is  appropriate  to 
impose  certain  thresholds  on  generic 
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drug  utilization  and  to  require  reporting 
related  to  those  thresholds.  By 
providing  useful  information  to 
beneficiaries  so  that  they  can  make 
informed  comparisons,  card  sponsors 
will  compete  on  value  to  beneficiaries 
which  we  believe  will  drive  programs  to 
offer  prescription  drugs,  pricing,  and 
other  services  fevorable  to  beneficiaries. 

Comment:  One  commenter 
recommended  that  we  use  the  finalized 
section  on  "Measuring  Quality  of  and 
Access  to  Pharmacy  Services  in 
Managed  Care  Plans"  developed  for 
HCFA  's  Managed  Care  Pre- 
Implementation  Review  Guide.  The 
commenter  states  that  the  guide 
measures  quality  of  and  access  to 
pharmacy  services  in  managed  care 
plans  and  delineates  the  government's 
role  in  oversight,  access  to  good  patient 
care,  and  quaUty  of  pharmacy  services. 

Response:  We  have  reviewed  this 
document,  which  appears  to  be  a 
collection  instrument  for  information 
regarding  managed  care  plans' 
phamacy  network  services.  We  agree 
that  it  captures  important  elements 
regarding  the  quality  of  and  access  to 
pharmacy  services,  and  that  some  of 
these  elements  might  be  relevant  to  card 
sponsors'  pharmacy  networks.  We  will 
take  the  ii^ormation  in  this  document 
under  advisement  as  we  finalize  the 
measures  we  will  use  to  ensiu«  that  card 
sponsors  continue  to  meet  the 
endorsement  qualifications. 

Comment:  Two  commenters 
reconunend  that  we  require  sponsors  to 
demonstrate  their  financial  solvency  by 
filing  quarterly  financial  reports,  and 
that  such  reports  should  be  posted  on 
the  consortiiun's  Web  site. 

Response:  We  do  not  believe  that 
quarterly  financial  reporting  from  a 
sponsor  is  needed.  Applicants  will  be 
periodically  reporting  on  certain 
performance-oriented  data  (for  example, 
enrollment  and  disenrollment  data,  and 
complaints  data  reported  to  the  card 
sponsor  customer  service  centers). 
These  data  are  likely  to  be  more  timely 
and  useful  indicators  of  specific  service 
problems  than  evidence  of  financial 
problems  reflected  in  historical 
financial  reporting.  Also,  annual 
independently  audited  financial  reports 
(balance  sheet;  revenue  and  expense 
statement;  and  a  cash  flow  statement) 
will  be  required  from  the  sponsor  as 
part  of  the  endorsement  qualification 
application. 

Regarding  the  suggestion  that  we  post 
quarterly  financial  reports  on  the 
consortium's  Web  site,  it  is  not  our 
intention  to  require  that  card  sponsors 
post  financial  reports  on  the  consortium 
Web  site.  We  believe  that  beneficiaries 
will  be  interested  in  comparing  program 


features,  including  specifically  prices  on 
drugs  offered  for  a  discount.  We  will 
monitor  card  sponsor  financial  status 
through  the  endorsement  application 
process.  Additionally,  once 
endorsements  are  awarded,  we  intend  to 
post  on  oiu"  Web  site  card  sponsor- 
specific  performance  measures  related 
to  the  operation  of  the  program  that  are 
useful  to  beneficiaries.  Further  guidance 
on  performance  measures  will  be 
included  in  the  solicitation  for  card 
program  applications. 

b.  Other  Oversight 

Comment:  One  commenter  stated  that 
Federal  agencies  should  have 
jurisdiction  and  access  to  the  necessary 
information  to  prevent  abuse  of  the 
program  or  anticompetitive  practices. 

Another  organization  commented  that 
it  could  not  discern  any  significant  role 
for  us  in  this  initiative  beyond  simply 
selecting  and  endorsing  card  sponsors 
and  providing  informational  materials. 

Response:  We  agree  with  the  first 
commenter.  We  believe  we  have  an 
important  responsibility  to  beneficiaries 
to  ensure  that  card  sponsors  continue  to 
meet  the  qualifications  for  a  Medicare 
endorsement  after  they  have  become 
Medicare  endorsed,  tn  order  to  protect 
the  Medicare  name  and  assure  that  the 
terms  of  the  card  sponsors'  endorsement 
agreements  are  met,  we  must  perform 
some  level  of  oversight.  This  oversight 
will  consist  of:  ensuring  that  card 
sponsors  have  a  complaints  process  and 
provide  periodic  reports  on  various  key 
aspects  of  the  their  program  related  to 
endorsement  qualifications;  considering 
a  card  sponsor's  performance  in  futuure 
endorsement  cycles;  reviewing  card 
sponsors'  information  and  outreach 
materials  in  the  first  year  of  the 
endorsement  to  ensure  that  our 
guidelines  are  being  followed;  operating 
a  complaints  tracking  and  management 
process;  taking  any  intermediate 
corrective  actions  we  believe  are 
necessary  to  improve  deficiencies  in  a 
card  sponsor's  performance;  and 
terminating  the  endorsement  for 
persistent  or  egregious  failure  to  comply 
with  the  qualifications  for  endorsement 
and  the  program  that  the  card  sponsor 
agrees  to  make  available  in  its 
endorsement  agreement. 

Comment:  Two  commenters 
recommended  that  we  create  a  process 
for  beneficiaries  and  others  to  submit 
complaints  or  evidence  of  card  sponsor 
non-compliance  and  stated  that  a 
compliance  review  process  is  essential 
to  ensuring  that  card  programs  and 
sponsors  are,  in  fact,  qualified  for 
Medicare  endorsement.  In  addition,  the 
commenters  thought  that  we  should 
create  an  administrative  process  such 


that  beneficiaries  and  pharmacies  could 
challenge  the  representations  made  by 
card  sponsors  and  the  consortium  in 
their  information  and  outreach 
materials. 

Response:  We  agree  with  the 
commenters.  As  proposed  in  the 
proposed  rule,  we  will  develop  and 
operate  a  system  to  track  and  manage 
complaints  by  beneficiaries  and  others. 
We  expect  that  beneficiaries  will  first 
attempt  to  resolve  their  complaints 
through  their  card  sponsor's  customer 
complaints  process.  To  the  extent  that 
beneficiary  complaints  are  not 
satisfactorily  resolved  by  the  card 
sponsors  and  are  called  to  our  attention, 
our  complaints  tracking  system  will 
monitor  and  attempt  to  resolve  those 
issues.  Among  the  types  of  complaints 
we  will  track  include  those  related  to 
deceptive  education,  outreach,  and 
marketing  practices.  We  will  use  data 
from  the  complaints  tracking  system,  as 
well  as  information  reported  to  us  on 
key  aspects  of  card  sponsors'  programs, 
to  ensure  that  card  sponsors  continue  to 
meet  the  qualifications  for  endorsement. 

Comment:  Two  commenters 
recommended  that  we  revise  the 
regulation  text  in  the  final  rule  to 
mandate  withdrawal  of  endorsement  if 
a  card  sponsor  fails  to  meet  or  maintain 
the  standards  for  endorsement  or  makes 
false  or  misleading  statements  to 
beneficiaries  or  pharmacies. 

Response:  We  agree  with  the 
commenter  that  failing  to  meet  the 
standards  for  endorsement  or  making 
false  or  misleading  statements  are 
potentially  valid  reasons  for  us  to 
terminate  an  endorsement.  However,  we 
believe  we  should  have  the  necessary 
flexibility  to  invoke  intermediate 
corrective  actions  upon  a  card  sponsor 
instead  of  automatically  terminating  the 
sponsor.  We  anticipate  that  there  could 
be  violations  of  the  endorsement 
agreement  that  are  not  persistent  or 
egregious  enough  to  warrant  immediate 
termination  of  a  Medicare  endorsement. 
To  the  extent  that  we  can  work  with  a 
card  sponsor,  for  example,  by  taking 
intermediate  corrective  actions  designed 
to  ensure  that  card  sponsor  is  able  to 
correct  its  problem  and  bring  the 
organization  back  into  compliance  with 
the  terms  of  the  endorsement  agreement, 
we  would  like  to  maintain  our 
flexibility  to  terminate  an  endorsement 
and  maintain  access  to  an  otherwise 
useful  card  program  for  beneficiaries. 

Comment:  One  commenter 
recommended  that  card  sponsors  notify 
enrollees  at  least  90  days  prior  to  a 
termination  to  enable  beneficiaries  to 
research  other  options  and  select  an 
alternative  discount  card  program. 
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Response:  We  agree  with  the 
commenter  that  a  90-day  advance  notice 
of  termination  will  facilitate  the 
selection  of  a  new  card  sponsor  by 
beneficiaries.  In  §403.804  of  the 
proposed  rule,  we  require  that  card 
sponsors  notify  all  Medicare  enroUees  of 
termination  within  10  days  of  either 
providing  us  with  notice  of  termination, 
or  within  10  days  of  receiving  a  notice 
of  termination  from  us.  In  addition,  in 
cases  in  which  a  card  sponsor  chooses 
to  terminate  its  participation  in  the 
initiative  or  in  which  we  terminate  a 
card  sponsor,  we  will  require  that  card 
sponsors  provide  beneficiaries  with 
notice  of  termination  at  least  90  days 
before  discount  card  program  operations 
cease,  and  that  card  sponsors  suspend 
outreach  and  enrollment  after  sending 
enroUees  notice  of  termination. 

Comment:  Two  commenters  asked 
that  we  provide  more  specificity 
regarding  how  we  will  measure  a  card 
sponsor's  performance  when  deciding 
whether  to  re-endorse  a  card  sponsor. 

Response:  We  will  require  that  card 
sponsors  report  on  key  aspects  related  to 
endorsement,  such  as  aggregate  level  of 
manufacturer  rebates,  customer  service, 
and  discount  card  program  operations, 
such  as  call  center  performance, 
complaints  processes,  and  enrollment 
and  disenroUment.  As  stated  earlier,  we 
will  provide  a  reporting  tool  in  the 
solicitation  for  Medicare  endorsement  of 
discount  card  sponsors  to  ensure 
consistent  and  comparable  reporting  by 
card  sponsors.  In  developing  this  tool, 
we  will  seek  to  minimize  reporting 
burden  on  card  sponsors.  We  will 
utilize  this  information,  as  well  as  any 
data  trends  captured  through  our 
complaints  tracking  system,  as  one 
factor  in  determining  whether  to 
endorse  a  card  sponsor  beyond  the 
initial  endorsement. 

12.  Other 

a.  Standardized  Identification  Cards 

Comment:  Several  commenters 
supported  the  use  of  standard  benefit 
identification  cards.  Inconsistent  or 
non-standard  information  can  create 
barriers  or  delay  in  receiving  necessary 
care,  as  well  as  inefficiencies  for 
pharmacies,  which  must  be  able  to 
process  a  variety  of  different  cards  with 
a  variety  of  different  formats  and  data 
fields.  The  commenters  recommended 
that  we  adopt  the  identification  card 
standards  developed  through  the 
industry's  national  council  for  standards 
development,  the  National  Council  for 
Prescription  Drug  Programs  (NCPDP). 
This  council  has  broad  representation 
from  across  the  industry,  as  well  as  from 
relevant  government  agencies.  It  was 


noted  that,  since  1998,  the  industry  has 
seen  widespread  implementation  of  the 
standardized  ID  card  format  with 
legislation  for  adopting  these  standards 
introduced  or  passed  in  40  states.  To 
date,  22  States  have  enacted  legislation 
requiring  the  use  of  standardized  cards. 
Response:  We  agree  that  standardized 
identification  card  technology  has  the 
potential  to  promote  significant 
efficiencies  in  this  industry.  We  will  ask 
the  consortiimi  to  determine  whether  a 
standardized  identification  card  should 
be  used  by  all  Medicare-endorsed  card 
programs.  Since  the  industry  has 
already  established  guidelines  for 
standardization  through  NCPDP,  the 
consortium  and  its  membership  are  best 
situated  to  determine  whether 
standardization  will  create  an  undue 
burden  on  any  particular  card  program 
or  members  of  its  pharmacy  network. 

b.  Best  Price 

Comment:  One  commenter  indicated 
that  discount  card  sales  should  be 
exempt  from  Medicaid  best  price 
calculations;  otherwise,  manufacturers 
will  keep  discounts  levels  lower  than 
thev  otherwise  would. 

Response:  We  do  not  have  statutory 
authority  to  exclude  manufacturer 
prices  under  this  initiative  from  the 
Medicaid  best  price  calculation. 

c.  Partnering  With  States 

This  initiative  is  targeted  to  the 
private  sector  marketplace  and  the 
conditions  for  endorsement  are  tailored 
to  reflect  the  strengths  of  the  private 
marketplace,  as  well  as  to  protect  the 
integrity  of  the  initiative,  beneficiaries, 
and  the  Medicare  name. 

Under  this  initiative,  States  could 
partner  with  private  drug  card  program 
sponsors  by  selecting  a  Medicare- 
endorsed  program  and  offering  its  own 
endorsement,  and  having  a  distinct 
card.  One  restriction  is  that  the 
endorsed  card  program  must  continue  to 
operate  in  the  State  (as  well  as  in  the 
District  of  Columbia,  Guam,  the 
Commonwealth  of  Puerto  Rico,  and  the 
U.S.  Territories)  as  it  is  defined  in  the 
sponsor's  agreement  with  us.  Under  this 
initiative,  the  endorsed  discouint  card 
program  will  have  to  be  made  available 
to  all  Medicare  beneficiaries  in  a  State. 
The  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  may  not 
be  restricted  to  only  certain  Medicare 
beneficiaries,  such  as  those  age  65  and 
over,  or  those  with  certain  levels  of 
income.  However,  different  populations 
could  be  segmented  for  information  and 
outreach  purposes,  provided  that  such 
activities  will  not  mislead  or 
intentionally  misrepresent  to  the  public 
the  nature  of  the  endorsed  program,  and 


that  such  activities  will  include 
beneficiaries  with  disabilities, 
beneficiaries  with  End-Stage  Renal 
Disease  (ESRD),  and  beneficiaries  age  65 
and  over. 

Comment:  One  commenter  stated  that 
partnering  between  States  and  endorsed 
card  programs,  as  well  as  between 
purchasing  groups,  Medica^e-^Choice 
(M+C)  emd  Medigap  plans  could  be  of 
benefit  to  beneficiaries,  making  it  easier 
potentially  to  identify  and  enroll 
Medicare  beneficiaries.  The  commenter 
also  indicated  that  States  may  be 
interested  in  offering  additional 
discounts  through  these  cards.  Another 
commenter  supported  Medicare 
endorsement  of  State  based  programs 
under  provisions  that  maximize  State 
experimentation  which  could  allow 
certain  discount  card  programs  that  do 
not  meet  the  requirements  of  this  rule 
(for  example,  to  negotiate  and  share 
witfi  beneficiaries  manufacturer  rebates) 
to  possibly  be  a  program  for 
endorsement  by  a  State. 

Response:  We  agree  that  there  are 
potential  synergies  between  States, 
private  payers,  including 
Medicare-nChoice  plans  and  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative,  that  could   " 
benefit  beneficiaries.  To  inform  future 
policy  making  in  this  area,  we  will 
monitor  what  States  and  private  payers, 
including  Medicare+Choice  plans,  do  to 
partner  with  Medicare-endorsed  card 
programs,  and  how  the  rapidly  evolving 
discount  card  market  is  used  and 
influenced  by  these  parties. 

d.  Managed  Care  Organizations 

Comment:  One  commenter 
recommended  that,  because  managed 
care  organizations  (MCOs)  currently 
offer  drug  discoimt  cards,  and  because 
they  have  played  a  leadership  role  in 
providing  beneficiaries  access  to 
prescription  drugs,  MCOs  should  have 
the  option  to  participate  in  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  or  to  continue 
to  offer  their  discount  programs 
independently.  The  commenter 
identified  a  number  of  the  initiative's 
provisions  that  will  have  to  change,  so 
that  MCOs  will  likely  qualify  for 
endorsement  or  simply  to  acconmiodate 
the  structures  and  processes  in  place  for 
their  health  plans. 

Response:  We  determined  that  MCOs 
should  not  be  treated  differently  from 
other  applicants  for  endorsement.  As 
the  commenter  points  out,  prescription 
drug  discount  cards  offered  by  managed 
care  organizations  are  provided  in  the 
context  of  a  system  of  care;  the  discount 
card  is  one  of  many  integrated  elements 
that  allow  managed  access  to  a  system 
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of  care  for  a  plan's  enroUees.  This  is  not 
unique  to  Medicare-fChoice  plans.  Many 
employer  and  other  types  of  health 
insurance  use  the  leverage  available  to 
the  plan  through  the  volume  the  plan 
generates  with  enrollment  and  through 
drug  utilization  management  schemes, 
in  order  to  maintain  low  prices  at  the 
point  of  sale  for  an  enrollee  when,  for 
example,  drug  coverage  has  been 
exhausted — this  in  effect  serves  the 
purpose  of  a  discount  card  even  though 
typically  the  enrollee  does  not  have  a 
separate  card  for  discounts.  We  agree 
that  discount  cards  provided  in  the 
context  of  a  system  of  care  are  and 
should  be  a  coordinated  component  of 
the  health  care  benefit,  with  tiie  health 
care  benefit  design  driving  the 
parameters  of  the  drug  discount 
program  features.  However,  the  target 
audience  for  this  initiative  is  Medicare 
beneficiaries  who  do  not  have  or  want 
access  to  drug  coverage  or  discounts  in 
the  context  of  a  managed  health  care 
benefit;  the  requirements  for  this 
initiative  have  been  established 
accordingly.  As  Medicare+Choice  plans 
afready  have  the  imprimatur  of 
Medicare's  name,  we  believe  that  the 
best  approach  to  recognizing  that  drug 
discounts  may  be  a  feature  of  a  plan  is 
to  educate  Medicare  beneficiaries  about 
that.  We  believe  it  is  important  to 
educate  beneficiaries  that  drug  coverage 
rather  than  discounts  is  likely  to  be  of 
greatest  benefit,  and  that  many 
Medicare+Choice  plans  offer  one  or 
both. 

e.  Blood  Glucose  Monitoring  Equipment 
and  Supplies 

Comment:  One  commenter 
recommended  that  we  clarify  that 
applicants  should  not  include  as 
features  in  their  programs  self- 
monitoring  blood  glucose  equipment 
and  supplies.  The  commenter  noted  that 
glucose  strips  are  already  covered  by 
Medicare  and  do  not  need  to  be  part  of 
the  initiative.  Further,  to  the  extent  that 
an  applicant  includes  blood  glucose  test 
strips  as  a  non-endorsed  feature  of  their 
card  programs,  we  should  require  that 
the  supplier  of  such  strips  be  recognized 
as  a  Medicare  supplier  and  that  claims 
for  these  services  be  filed  as  required  by 
Medicare  Part  B  rules. 

Response:  We  agree  with  the 
commenter  that  the  Medicare 
endorsement  of  drug  discount  card 
programs  is  for  prescription  drug 
products.  Glucose  strips  are  afready 
covered  under  Medicare  and  are  not 
expected  to  be  part  of  this  initiative. 

f.  Low-Income-Only  Programs 

We  asked  for  comments  regarding 
whether  the  Medicare  drug  card 


program  could  provide  easier  access  for 
eligible  beneficiaries  to  several  recently 
announced  drug  manufacturer  discount 
programs.  Since  January  2002,  a  number 
of  manufacturers  have  announced 
discount  programs  designed  to  help 
low-income  individuals  access 
prescription  drugs.  Lilly,  Pfizer  and 
Novartis  announced  programs  that 
feature  a  flat  "copay"  for  each  monthly 
supply  of  a  particular  drug.  Seven 
manufacturers  (Abbott  Laboratories, 
AstraZeneca,  Aventis,  Bristol-Myers 
Squibb,  GlaxoSmithKline,  Johnson  & 
Johnson,  and  Novartis)  have  partnered 
together  to  form  Together  Rx,  which 
offers  discounted  prices  to  eligible 
persons.  Individuals  enrolling  in  these 
programs  are  able  to  purchase 
prescription  drugs  offered  under  the 
programs  at  discounted  prices  at  retail 
pharmacies.  Many  other  prescription 
drug  manufacturers  also  offer  programs 
designed  to  help  low-income 
individuals,  although  many  of  these 
programs  do  not  offer  the  discoimt  at 
the  point  of  sale.  The  income 
requirements  of  these  programs  differ 
somewhat  among  the  programs,  but  all 
are  targeted  at  low-income  individuals 
without  coverage  from  other  soiut:es. 

The  Medicare  web  site  and  1-800- 
MEDICARE  afready  offer  information 
about  these  programs.  We  plan  to 
continue  to  highlight  these  programs  in 
an  attempt  to  raise  beneficiary 
awareness  about  them.  These  programs 
may  be  of  help  to  many  low-income 
beneficiaries  without  drug  coverage 
from  another  source. 

Comment:  Two  commenters  indicated 
that  we  should  provide  for  endorsement 
of  prescription  drug  discoimt  cards  that 
are  targeted  to  low-income  beneficiaries. 
One  commenter  indicated  that,  if  we 
consider  Medicare  endorsement  of  low- 
income  card  programs,  the  same  level  of 
patient  protection  and  value  should  be 
expected  of  them  (including  plan 
standards,  pharmacy  network, 
formulary  requirements  and  drug  safety 
programs).  Another  commenter 
indicated  that  we  should  not  offer 
endorsement  to  manufacturer-based 
plans  that  direct  discounts  to  only  or 
principally  low-income  individuals 
because  these  programs  do  not  meet  the 
requirements  on  endorsement,  and 
doing  so  will  not  be  in  the  best  interests 
of  this  initiative. 

Response:  Manufacturer-sponsored 
programs  are  welcome  to  apply  for 
Medicare  endorsement,  but  must  meet 
the  requirements  that  all  card  sponsors 
must  meet  to  qualify  for  endorsement 
(for  example,  enroll  all  Medicare 
beneficiaries  wishing  to  enroll  and  offer 
a  discount  on  at  least  one  drug  in  each 
of  the  therapeutic  categories  identified 


elsewhere  in  this  preamble).  We  believe 
that  all  Medicare  beneficiaries  without 
prescription  drug  insurance  would 
greatly  benefit  from  being  educated 
about  methods  of  lowering  their  out  of 
pocket  costs  for  prescription  drugs,  and 
we  will  encourage  all  Medicare 
beneficiaries  without  prescription  drug 
insurance  coverage  to  consider  enrolling 
in  a  Medicare-endorsed  discount  card 
program. 

"rhis  Administration  strongly  supports 
providing  assistance  for  low-income 
individuals  regarding  the  purchase  of 
prescription  drugs.  "The  President  has 
proposed  major  programs  to  help  low- 
income  individuals  gain  access  to 
prescription  drug  coverage  (including 
Pharmacy  Plus  waivers  under  Medicaid, 
which  has  drawn  much  interest  from 
states).  The  Administration  continues  to 
work  with  the  Congress  to  enact 
prescription  drug  coverage  for  all 
Medicare  beneficiaries  in  the  context  of 
overall  Medicare  reform,  with 
additional  assistance  for  low-income 
beneficiaries.  However,  this  initiative  is 
intended  to  be  of  assistance  to  all 
Medicare  beneficiaries  without  drug 
coverage,  not  only  low-income 
beneficiaries. 

It  is  possible  that  manufacturer- 
sponsored  discount  programs  could 
seek  and  secure  Medicare  endorsement 
of  discount  programs  by  making  some 
changes  to  thefr  programs;  either  alone 
or  by  partnering  with  other 
organizations.  We  believe  that  Medicare 
endorsement  will  help  these  programs 
reach  as  many  eligible  beneficiaries  as 
possible. 

Comment:  Several  commenters 
suggested  that  initial  efforts  by  Medicare 
(either  in  the  context  of  a  Medicare  drug 
benefit  or  this  initiative)  should  focus 
on  low-income  beneficiaries  first. 

Response:  As  dfscussed  above,  we 
believe  that  all  Medicare  beneficiaries 
without  prescription  drug  coverage 
could  and  should  benefit  from  this 
particular  initiative.  This 
Administration  has  proposed  and/or 
implemented  a  number  of  efforts  to 
assist  low-income  individuals  purchase 
prescription  drugs.  A  Medicare  drug 
benefit  is  not  the  subject  of  this  final 
rule. 

Comment:  One  commenter  indicated 
that  the  final  regulation  should 
expressly  require  existing  manufacturer- 
sponsored  patient  assistance  programs 
to  continue. 

Response:  These  manufacturer- 
sponsors  programs  are  voluntary  efforts 
on  the  part  of  manufacturers.  We  do  not 
have  statutory  authority  to  impose  such 
a  requirement. 

Comment:  One  commenter  indicated 
that  we  should  ensure  that  eligible  low- 
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income  seniors  receive  benefits  through 
programs  such  as  Medicaid  before 
enrolling  in  a  Medicare-endorsed 
discount  card  program. 

Response:  We  strongly  support  the 
efforts  of  states  and  others  to  conduct 
outreach  to  Medicaid-eligible 
individuals  who  are  not  currently 
enrolled  in  Medicaid.  We  do  not  require 
that  card  sponsors  screen  potential 
enrollees  for  Medicaid  eligibility;  we 
believe  this  is  better  done  by  the  states. 
Part  of  the  beneficiary  education  efforts 
we  will  undertake  under  this  initiative 
will  be  to  educate  beneficiaries  that  if 
they  have  or  are  eligible  for  insurance 
coverage  for  prescription  drugs, 
including  Medicaid  coverage,  then  they 
are  better  off  having  insurance  coverage. 
We  will  be  clear  that  this  initiative  is 
not  insurance  coverage,  but  a  discount 
program.  It  is  possible  that  our 
education  efforts  (that  are  the 
cornerstone  of  this  initiative)  will 
prompt  some  beneficiaries  to  consider 
whether  or  not  they  may  be  eligible  for 
Medicaid,  or  state-sponsored  low- 
income  drug  insurance  programs. 

13.  Mechanics  of  Endorsement 

A  solicitation  for  applications  for 
Medicare  endorsement  will  follow  this 
final  rule.  In  order  to  qualify  for 
Medicare  endorsement,  applicants  will 
be  required  to  submit  complete 
applications  60  days  after  the  OMB- 
approved  solicitation  for  applications  is 
published.  Following  publication  of  the 
approved  solicitation,  the  public  will 
have  time  to  comment  and  we  will 
entertain  any  questions  from  potential 
applicants  seeking  clarification  of  the 
final  application.  All  applicants  who 
qualify  for  Medicare  endorsement  will 
be  announced  by  the  Administrator. 

The  endorsement  in  Year  One  will  be 
for  a  period  of  at  least  twelve  months 
but  fewer  than  24  months.  We  anticipate 
card  program  sponsors  will  have  six 
months  following  our  announcement  of 
endorsed  programs  to  implement  their 
card  programs,  including  finalizing  their 
pharmacy  network  contracts, 
negotiating  manufacturer  rebates  or 
discounts,  obtaining  a  signed  agreement 
with  us,  operationalizing  their  call 
centers,  obtaining  approval  for  their 
information  and  education  materials, 
and  completing  contracts  for  all  aspects 
of  the  program  as  specified  under  the 
qualifications  for  endorsement. 
Sponsors  will  also  use  this  time  to 
organize  and  activate  the  administrative 
consortium. 

Comment:  One  commenter  noted  that 
the  timeline  in  the  proposed  rule  is 
unrealistic.  We  should  instead  establish 
a  date  at  least  45  days  before  the  first 
day  outreach  is  allowed  to  announce  the 


endorsement  of  card  sponsors  because 
card  sponsors  will  need  at  least  this 
much  time  to  finalize  their  materials, 
obtain  our  comments  and  approval  of 
their  materials,  incorporate  any  changes, 
secure  internal  leged  review  of  any 
changes,  and  print  information  and 
education  materials  and  enrollment  kits. 
The  commenter  recommends  that,  if  the 
program  is  ready  for  enrollment  on 
October  1,  2002,  endorsement  should  be 
granted  no  later  than  August  15,  2002  to 
avoid  the  possibility  that  card  sponsors 
will  be  unprepared  to  provide 
information  and  education  materials 
and  enrollment  kits  to  interested 
beneficiaries  by  October  1,  2002. 
Presuming  that  a  60-day  response  time 
is  established  for  interested  sponsors, 
and  we  require  a  reasonable  amount  of 
time  to  turn  around  public  comments 
and  review  the  proposals,  the 
commenter  recommends  that  the 
program  begin  no  earlier  than  November 
1,2002. 

Response:  We  have  revised  our 
timeline  and  we  anticipate  card  program 
sponsors  will  have  six  months  following 
our  announcement  of  endorsed 
programs  to  implement  their  card 
programs.  We  believe  our  new  timeline 
addresses  the  commenter's  concerns 
and  provides  potential  card  sponsors 
with  ample  time  to  implement  their 
programs  following  our  endorsement. 

II.  Provisions  of  the  Proposed  Rule 

In  part  403  of  Title  42  of  the  Code  of 
Federal  Regulations  we  proposed  to  add 
a  new  subpart  H — Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  the  provisions  of  which  were 
as  follows: 

•  We  proposed  to  add  a  new 

§  403.800  to  describe  the  basis  and 
scope  of  the  initiative  and  set  forth  the 
requirements  for  the  initiative. 

•  We  proposed  to  add  a  new 

§  403.802  to  define  the  initiative  as  a 
mechanism  whereby  we  solicit 
applications  for  Medicare  endorsement 
of  prescription  drug  card  programs, 
review  them,  offer  agreements  to 
program  sponsors  who  meet  all  of  the 
requirements  for  endorsement,  and 
award  Medicare  endorsements  to 
program  sponsors  who  sign  the 
agreement.  We  define  a  Medicare- 
endorsed  prescription  drug  card 
program  as  a  program  developed  by  an 
organization  or  groups  of  organizations 
endorsed  by  us  under  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  to  educate 
Medicare  beneficiaries  about 
prescription  drug  programs  available  in 
the  private  marketplace  and  to  provide 
prescription  drug  assistance  cards  to 
Medicare  beneficiaries.  We  define  the 


administrative  consortium  as  a  private 
entity  financed  by  the  Medicare- 
endorsed  prescription  drug  card 
program  sponsors  to  carry  out  a  set  of 
specific  administrative  tasks  required 
under  this  initiative. 

•  We  proposed  to  add  a  new 

§  403.804  to  set  forth  the  general  rules 
for  obtaining  Medicare  endorsement  of 
prescription  drug  card  programs, 
including  meeting  the  requirements, 
submitting  an  application,  and  agreeing 
to  the  terms  and  conditions  of  the 
agreement  with  us. 

•  We  proposed  to  add  a  new 

§  403.806  to  set  forth  the  requirements 
for  eligibility  for  obtaining  Medicare 
endorsement  under  the  initiative. 

•  We  proposed  to  add  a  new 
§403.807  to  set  forth  the  application 
process  for  organizations  wishing  to 
obtain  Medicare  endorsement  under  the 
initiative. 

•  We  proposed  to  add  a  new 
§  403.808  to  set  forth  that  each 
prescription  drug  card  program  sponsor 
eligible  for  Medicare  endorsement  must 
enter  into  an  agreement  with  us  agreeing 
to  meet  the  terms  and  conditions  in  the 
agreement. 

•  We  proposed  to  add  a  new 
§403.810  to  set  forth  the  responsibilities 
of  the  administrative  consortium. 

•  We  proposed  to  add  a  new 

§  403.811  to  set  forth  the  requirement 
that  a  beneficiary  only  be  allowed  to  be 
enrolled  in  one  drug  card  program  at  a 
time. 

•  We  proposed  to  add  a  new 
§403.812  to  set  forth  the  conditions 
under  which  the  Medicare  endorsement 
will  be  withdrawn  from  an  endorsed 
drug  card  program  sponsor. 

•  We  proposed  to  add  a  new 

§  403.820  to  set  forth  our  oversight  and 
beneficiary  education  responsibilities. 

ni.  Provisions  of  the  Final  Rule 

In  part  403  of  Title  42  of  the  Code  of 
Federal  Regulations,  we  are  adding  a 
new  subpart  H — Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  the  provisions  of  which  are  as 
follows: 

•  We  add  a  new  §  403.800  to  describe 
the  basis  and  scope  of  the  initiative  and 
set  forth  the  requirements  for  the 
initiative. 

•  We  add  a  new  §403.802  to  define 
the  initiative  as  a  mechanism  whereby 
we  provide  information,  coimseling, 
and  assistance  to  beneficiaries  by 
soliciting  applications  for  Medicare 
endorsement  of  prescription  drug  card 
programs,  reviewing  them,  offering 
agreements  to  program  sponsors  that 
meet  all  of  the  requirements  for 
endorsement,  and  awarding  Medicare 
endorsements  to  program  sponsors  who 
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sign  the  agreement,  and  educating 
beneficiaries  about  the  options  available 
to  them  in  the  private  marketplace.  We 
define  a  Medicare-endorsed  prescription 
drug  card  program  as  a  program 
developed  by  an  organization  or  group 
of  organizations  endorsed  by  us  imder 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  to 
educate  Medicare  beneficiaries  about 
prescription  drug  programs  available  in 
the  private  marketplace  and  to  provide 
prescription  drug  aissistance  cards  to 
Medicare  beneficiaries.  We  define  the 
administrative  consortium  as  a  private 
entity  established  and  financed  by  the 
Medicare-endorsed  prescription  drug 
card  program  sponsors  to  carry  out  a  set 
of  specific  administrative  tasks  required 
imder  this  initiative. 

•  We  add  a  new  §  403.804  to  set  forth 
the  general  rules  for  obtaining  Medicare 
endorsement  of  prescription  drug  card 
programs,  including  meeting  the 
requirements,  submitting  an 
application,  and  agreeing  to  the  terms 
and  conditions  of  the  agreement  with 
us. 

•  We  add  a  new  §  403.806  to  set  forth 
the  requirements  for  eligibility  for 
obtaining  Medicare  endorsement  imder 
the  initiative. 

•  We  add  a  new  §  403.807  to  set  forth 
the  application  process  for  organizations 
wishing  to  obtain  Medicare 
endorsement  imder  the  initiative. 

•  We  add  a  new  §403.808  to  set  forth 
that  each  prescription  drug  card 
program  sponsor  eligible  for  Medicare 
endorsement  must  enter  into  an 
agreement  with  us  agreeing  to  meet  the 
terms  and  conditions  in  the  agreement. 

•  We  add  a  new  §  403.810  to  set  forth 
the  responsibilities  of  the  administrative 
consortium. 

•  We  add  a  new  §  403.811  to  set  forth 
the  requirement  that  a  beneficiary  only 
be  allowed  to  be  enrolled  in  one  drug 
card  program  at  a  time. 

•  We  add  a  new  §  403.812  to  set  forth 
the  conditions  under  which  CMS  may 
take  intermediate  actions  or  withdraw 
the  Medicare  endorsement. 

•  We  add  a  new  §  403.820  to  set  forth 
our  oversight  and  beneficiary  education 
responsibilities. 

IV.  Collection  of  Information 
Requirements 

Under  the  Paperwork  Reduction  Act 
of  1995  (PRA),  we  are  required  to 
provide  30-day  notice  in  the  Federal 
Register  and  solicit  public  comment 
before  a  collection  of  information 
requirement  is  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  approval.  In  order  to  fairly 
evaluate  whether  an  information 
collection  should  be  approved  by  OMB, 


section  3506(c)(2)(A)  of  the  PRA 
requires  that  we  solicit  comment  on  the 
following  issues: 

•  The  need  for  the  information 
collection  and  its  usefulness  in  carrying 
out  the  proper  functions  of  our  agency. 

•  The  accuracy  of  our  estimate  of  the 
information  collection  burden. 

•  The  quality,  utility,  and  clarity  of 
the  information  to  be  collected. 

•  Recommendations  to  minimize  the 
information  collection  burden  on  the 
affected  public,  including  automated 
collection  techniques. 

Section  403.804    General  Rules  for 
Medicare  Endorsement 

In  this  final  rule,  the  burden 
associated  with  the  application  for 
endorsement  is  addressed  in  the 
discussion  in  §  403.806. 

In  this  final  rule,  under  paragraphs  (g) 
and  (h)  of  §  403.804,  a  Medicare- 
endorsed  prescription  drug  card 
program  sponsor  may  choose  not  to 
continue  participation  in  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  and  will  have  to 
notify  us  of  its  decision.  It  will  also  have 
to  notify  its  Medicare  beneficiaries  that 
they  may  enroll  in  an  alternative 
Medicare-endorsed  drug  discoimt  card 
program.  This  notice  must  be  provided 
within  10  days  of  the  effective  date  of 
termination. 

As  stated  in  the  final  nUe,  we  do  not 
believe  that  10  or  more  card  program 
sponsors  will  terminate  their  agreement 
on  an  annual  basis.  Therefore,  this 
requirement  is  not  subject  to  the  PRA  in 
accordance  with  5  CFR  1320.3(c). 
However,  if  in  the  future  CMS  has 
reason  to  believe  that  this  collection 
requirement  meets  the  definition  imder 
5  CFR  1320.3(c)  we  will  submit  this 
collection  requirement  to  OMB  for  PRA 
approval. 

Section  403.806    Requirements  for 
Eligibility  for  Endorsement 

In  this  final  rule,  under  paragraph  (a) 
of  this  section,  an  applicant  must 
submit  an  application  demonstrating 
that  it  meets  and  will  comply  with  the 
requirements  described  in  this  section. 

As  stated  in  the  final  rule,  the 
requirements  described  in  this  section 
include  various  disclosure, 
recordkeeping,  and  privacy  policies.  We 
anticipate  that  it  will  take  each 
applicant  approximately  120  hours  to 
complete  each  application.  We 
anticipate  that  we  will  receive 
approximately  30  applications,  for  a 
total  burden  of  3,600  hours. 

We  generally  believe  that  either  the 
card  sponsors  or  the  contractors  who 
administer  the  programs  will  be 
required  under  the  Health  Insurance 


Portability  and  Accountability  Act  of 
1996  (HIPAA)  to  comply  wiUi  the 
privacy  provisions  under  HIPAA,  either 
as  a  covered  entity  or  as  a  business 
associate,  as  defined  by  HIPAA. 
Therefore,  the  burden  associated  with 
these  collection  requirements  is 
captured  under  HIPAA  compliance 
activities,  and  is  transparent  to  the 
requirements  referenced  in  this  rule. 
Therefore,  we  assign  one  token  hour  of 
burden  for  these  collection 
requirements.  Based  upon  our 
knowledge  of  the  industry,  we  have 
determined  that  fewer  than  10  card 
sponsors  would  not  be  subject  to  HIPAA 
Privacy  requirements  and,  therefore,  not 
subject  to  the  PRA  as  stipulated  under  " 
5  CFR  1320.3(c).  hi  the  future,  if  we 
anticipate  that  more  than  10  card 
sponsors  would  not  be  subject  to  the 
HIPAA  Privacy  Rule,  we  will  submit 
this  collection  requirement  to  OMB  for 
approval. 

In  paragraph  (d)(2),  the  applicant 
must  develop,  implement,  and  update 
periodically  a  written  data  security 
plan.  We  consider  this  requirement  to 
be  a  reasonable  and  customary  function 
of  a  card  sponsor.  Therefore,  this 
information  collection  requirement  is 
exempt  from  the  PRA,  as  stipulated 
under  5  CFR  1320.3(b)(2). 

Section  403.808    Agreement  Terms  and 
Conditions 

In  this  final  rule,  under  this  section, 
in  order  to  receive  a  Medicare 
endorsement,  an  applicant  that 
complies  with  all  of  the  application 
procedures  and  meets  all  of  the 
requirements  described  in  this  subpart 
must  enter  into  a  written  agreement 
with  us.  The  agreement  will  include  a 
statement  by  the  applicant  that  it  has 
met  the  requirements  of  this  subpart  and 
will  continue  to  meet  all  requirements 
for  so  long  as  the  agreement  is  in  effect. 

It  is  anticipated  mat  it  will  take  each 
applicant  approximately  8  hours  to 
complete  the  agreement.  We  anticipate 
that  15  card  sponsors  will  enter  into  an 
agreement  with  us  for  a  burden  of  120 
hours. 

We  consider  all  of  the  information 
collection  requirements  associated  with 
complying  with  this  section  to  be  usual 
and  customary  business,  with  the 
following  exception.  As  stated 
elsewhere  in  the  preamble,  card 
sponsors  may  update  their  formularies 
and  price  lists  six  times  per  year.  We 
consider  maintenance  of  formulary  and 
price  data  to  be  a  reasonable  and 
customary  business  practice;  the  only 
new  requirement  is  the  transmittal  of 
such  information  to  the  administrative 
consortium.  We  believe  it  would  take  15 
minutes  to  transmit  each  formulary  and 
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price  change  to  the  consortium.  While 
we  do  not  believe  that  a  majority  of  card 
sponsors  would  change  their 
formularies  and  prices  as  much  as  six 
times  per  year,  for  purposes  of 
estimating  the  maximiun  burden 
associated  with  this  requirement,  we 
estimate  that  each  of  the  15  card 
sponsors  would  transmit  data  to  the 
consortium  6  times  per  year,  and 
estimate  15  minutes  for  each 
transmittal.  Therefore,  the  maximum 
burden  associated  with  this  requirement 
is  22.5  hours. 

The  total  burden  associated  with  card 
sponsors  entering  into  a  written 
endorsement  agreement  with  us  is  142.5 
hours.  This  total  includes  the  burden 
associated  with  each  of  the  15  card 
sponsors  completing  their  agreements 
and  the  hours  associated  with  the 
requirement,  to  be  reflected  in  this 
agreement,  that  card  sponsors  provide 
formulary  and  price  updates  to  the 
administrative  consortium. 

Section  403.810  Administrative 
Consortium  Responsibilities  and 
Oversight 

The  administrative  consortium  will  be 
responsible  for  a  number  of  information 
collection  requirements,  as  stipulated 
under  this  section. 

Since  there  will  only  be  one 
administrative  consortium  under  this 
initiative,  these  requirements  are  not 
subject  to  the  PRA  in  accordance  with 
5  CFR  1320.3(c). 


Section  403.811 
Enrollment 


Beneficiary 


In  this  final  nUe,  xmder  this  section, 
in  paragraph  (b),  Group  enrollment,  card 
sponsors  may  accept  group  enrollment 
from  health  insurers.  Card  sponsors  will 
be  required  to  assure  disclosure  to 
Medicare  beneficiaries  of  the  intent  to 
enroll  them  as  a  group.  They  must  also 
assure  disclosure  to  the  beneficiaries  of 
the  enrollment  exclusivity  restrictions 
and  other  rules  of  enrollment  of  the 
initiative.  The  burden  associated  with 
these  requirements  is  the  time  and  effort 
required  to  disclose  the  information  to 
beneficiaries  before  enrolling  them  in 
the  drug  card  program. 

We  believe  these  disclosures  will  be 
among  other  communications  that  the 
health  insurer  would  usually  and 
customarily  provide  at  the  time  of 
enrollment  or  reenrollment  of  a 
beneficiary  for  their  health  insurance. 
As  such,  the  only  additional  burden  will 
be  the  cost  of  producing  an  insert  that 
describes  the  discount  card  program  and 
what  enrollment  into  the  card  program 
means  for  the  beneficiary.  We  estimate 
the  burden  of  developing  the  insert  to  be 
8  hours  per  health  plan.  We  estimate 


that  178  plans  may  offer  group 
enrollment  into  a  Medicare-endorsed 
prescription  drug  card  program  for  a 
burden  of  1 ,424  hours. 

Section  403.820    Oversight  and 
Beneficiary  Education 

In  the  final  rule,  in  paragraph  (a)  of 
this  section,  a  Medicare-endorsed 
prescription  drug  discount  card  program 
sponsor  must  report  to  us  on  the  major 
features  of  its  program{s)  that 
correspond  to  the  qualifications  for 
endorsement. 

As  stated  in  the  final  rule,  the  burden 
associated  with  this  requirement  is  the 
time  it  would  take  to  report  to  us.  We 
believe  that  it  would  take  approximately 
45  minutes  per  report.  We  anticipate 
requiring  2  reports  per  year,  per  card 
sponsor,  for  15  sponsors,  for  a  total 
annual  burden  of  22.5  hours.  This 
section  also  requires  sponsors  to 
establish  and  maintain  a  customer 
service  process,  which  is  designed  to 
track  and  address  in  a  timely  manner 
enrollees'  complaints  about  any  aspect 
of  the  drug  card  program.  While  this 
requirement  is  subject  to  the  PRA,  we 
believe  that  sponsors  maintain  a 
customer  service  process  as  a  matter  of 
normal  business  practice.  Therefore,  we 
believe  the  burden  associated  with  this 
requirement  is  exempt  fi"om  the  PRA  as 
stipulated  under  5  CFR  1320.3(b)(2). 

The  total  burden  associated  with  the 
collection  requirements  referenced  in 
this  rule  is  5,189  annual  hours. 

We  have  submitted  a  copy  of  this  final 
rule  to  OMB  for  its  review  of  the 
information  collection  requirements  in 
§§403.804,  403.806,  403.808,  403.810, 
403.811,  and  403.820.  These 
requirements  are  not  effective  imtil  they 
have  been  approved  by  OMB. 

If  you  have  any  comments  on  any  of 
these  information  collection  and 
recordkeeping  requirements,  please  mail 
one  original  and  duee  copies  directly  to 
the  following: 

Centers  for  Medicare  &  Medicaid 
Services,  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Office  of  Regulations  Development 
and  Issuances,  7500  Security 
Boulevard,  Room  N2-14-26, 
Baltimore,  MD  21244-1850,  Attn: 
John  Burke,  CMS-4027-F, 

and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  New  Executive  Office 
Building,  Room  10235,  Washington, 
DC  20503,  Attn:  Brenda  Aguilar.  CMS 
Desk  Officer. 


V.  Regulatory  Impact  Analjrsis  and 
Regulatory  Flexibility  Act  Analjrsis 

A.  Overall  Impact 

We  have  examined  the  impacts  of  this 
rule  as  required  by  Executive  Order 
12866  (September  1993,  Regulatory 
Planning  and  Review),  the  Regidatory 
Flexibility  Act  (RFA)  (September  16. 
1980,  Pub.  L.  96-354),  section  1102(b)  of 
the  Social  Security  Act,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104-4),  and  Executive  Order  13132. 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
if  regulation  is  necessary,  to  select 
regulatory  approaches  that  maximize 
net  benefits  (including  potential 
economic,  environmental,  public  health 
and  safety  effects,  distributive  impacts, 
and  equity).  A  regulatory  impact 
analysis  (RIA)  must  be  prepared  for 
major  rules  with  economically 
significant  effects  ($100  million  or  more 
annually).  While  the  ultimate  impact 
will  depend  upon  the  final  designs  of 
endorsed  card  sponsors'  programs,  our 
estimate  (based  on  our  assumptions 
about  manufacturer  discoimts)  is  that 
the  savings  to  beneficiaries  under  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  will  represent 
a  total  economic  impact  ranging  from 
$1,214  billion  to  $1,619  billion  La  2004, 
the  first  full  year  of  operation.  In  2005, 
the  total  estimated  savings  to 
beneficiaries  under  the  initiative  will 
range  from  $1,364  billion  to  $1,819 
billion.  In  2008  (the  fifth  year  of  the 
estimate  period),  total  estimated  savings 
to  beneficiaries  will  range  from  $1,907 
billion  to  $2,542  billion.  This  represents 
less  than  1  percent  of  projected  total 
retail  prescription  drug  spending  for 
2004  ($203.8  billion),  2005  ($227.8 
billion),  and  2008  ($309.3  billion)  based 
on  the  most  recent  published 
projections  released  in  March  2002  by 
our  Office  of  the  Actuary.  Depending  on 
the  final  design  features  and  the 
magnitude  of  additional  manufacturer 
discounts  realized,  actual  savings  to 
beneficiaries  could  be  larger. 

This  final  rule  is  a  major  rule  as 
defined  in  Tide  5,  United  States  Code, 
section  804(2).  Accordingly,  we  have 
p^pared  an  impact  analysis  for  this 
final  rule. 

B.  Unfunded  Mandates  Reform  Act 

Section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
requires  that  agencies  assess  anticipated 
costs  and  benefits  before  issuing  any 
rule  that  may  result  in  expenditure  in 
any  one  year  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $110  million.  We  have 


determined  that  this  final  rule  is  not  an 
imfunded  mandate  as  defined  by  the 
UMRA.  In  particiUar,  section  101  of  the 
UMRA  only  requires  estimation  of 
direct  costs  to  comply  with  the 
definition  of  a  private  sector  unfunded 
mandate.  While  the  rule  will  have  an 
impact  on  the  private  sector,  we  do  not 
•  expect  that  this  will  require  direct  costs 
or  ouUays  approaching  UMRA's  $110 
million  threshold.  In  addition,  this  final 
rule  does  not  mandate  any  requirements 
for  State,  local,  or  tribal  governments. 

C.  Federalism 

Executive  Order  13132  establishes 
certain  requirements  that  an  agency 
must  meet  when  it  promulgates  a 
proposed  rule  (and  subsequent  final 
rule)  that  imposes  substantial  direct 
requirement  costs  on  State  and  local 
governments,  preempts  State  law,  or 
otherwise  has  Federalism  implications. 
This  final  rule  will  impose  no  direct 
costs  on  State  and  local  governments, 
will  not  preempt  State  law,  or  have  any 
Federalism  implications.  However,  as 
noted  earlier  in  this  preamble.  States 
may  choose,  on  a  volimtary  basis,  to 
partner  with  private  drug  card  sponsors 
by  selecting  a  Medicare-endorsed  drug 
card  program  and  offering  State 
endorsement  of  it  as  well.  This  is  a 
volimtary  opportunity  for  States,  and 
has  no  Federalism  impUcations. 

D.  Limitations  of  Our  Analyses 

The  following  analyses  present 
projected  effects  of  tlds  final  rule  on 
Medicare  beneficiaries,  the  Medicare 
program,  total  national  retail 
prescription  drug  spending,  small 
entities,  and  drug  card  sponsors. 

Because  this  will  be  the  first  year  of 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative,  we  do 
not  have  the  benefit  of  the  experience  of 
prior  years.  Therefore,  we  present  a 
range  rather  than  a  single  estimate  for 
the  impact  of  the  prescription  drug 
rebate  and  discount  requirements  of  the 
initiative.  Another  limitation  of  this 
particular  analysis  is  that  our  most 
recent  available  data  on  beneficiary  use 
of  prescription  drugs  come  from  self- 
reported  sltrvey  data  frtim  the  1999 
Medicare  Current  Beneficiary  Survey 
(MCBS).  We  note,  however,  that  we 
have  updated  our  analysis  from  the 
proposed  rule,  which  used  1998  data, 
with  1999  data  that  recendy  became 
available.  The  MCBS  is  a  continuous 
multipurpose  survey  of  a  representative 
sample  of  the  Medicare  popiUation.  We 
have  adjusted  the  data  for  trends  in  drug 
spending  and  for  under  reporting. 

Another  limitation  of  our  analysis  is 
that  we  develop  an  estimate  of  the 
niunlier  of  beneficiaries  with 


standardized  Medigap  drug  coverage 
who  enroll  in  the  initiative.  This 
estimate,  however,  is  imprecise.  As 
discussed  in  more  detail  later  in  the 
analysis,  we  believe  beneficiaries  who 
hav#'drug  coverage  through 
standardized  Medigap  policies  are  likely 
to  enroll  in  die  initiative.  The  MCBS 
provides  data  on  the  niunber  of 
beneficiaries  with  "individually 
purchased"  insiu-ance  policies,  which 
includes  but  is  not  limited  to  the 
standardized  Medigap  policies.  Using 
data  on  beneficiaries  who  have  drug 
coverage  through  individually 
purchased  insurance  policies,  we 
developed  a  rough  estimate  of  the 
number  of  beneficiaries  with  Medigap 
standardized  drug  coverage  by 
excluding  from  this  group  individuals 
who  appeared  imlikely  to  have 
standardized  Medigap  drug  coverage.  In 
particular,  we  excluded  individuals 
whose  out-of-pocket  drug  spending  was 
less  than  $250  and  whose  individually 
purchased  insurance  plan  covered  some 
drug  costs,  since  this  is  inconsistent 
with  the  benefit  structure  of  the 
standardized  Medigap  plans.  However, 
some  beneficiaries  with  individually 
purchased  policies  that  are  not  the 
standardized  Medigap  drug  coverage 
policies  are  still  likely  to  be  included  in 
our  estimates.  In  addition,  some 
beneficiaries  have  multiple  sources  of 
coverage,  for  example,  some 
beneficiaries  are  enrolled  in 
Medicare+Choice  but  cdso  report  having 
individually  purchased  supplemental 
insurance.  Therefore,  we  also  excluded 
anyone  who  was  enrolled  in 
Medicare+Choice  during  at  least  one 
month  of  the  year  since  we  believe  that 
the  drug  coverage  was  more  likely  to 
come  from  a  Medicare+Choice  plan  than 
from  a  Medigap  plan. 

As  we  discuss  later  in  this  preamble, 
additional  limitations  to  our  analysis 
include  that  we  have  made  no 
adjustments  to  take  into  account: 
current  discounts  obtained  by  some 
beneficiaries,  possible  effects  of  the 
initiative  on  beneficiary  drug 
utilization,  possible  changes  in  the  type 
of  oudets  through  which  beneficiaries 
purchase  prescription  drugs,  or 
potential  enrollment  of  low-income 
beneficiaries  in  the  new  manufacturer- 
sponsored  cards.  We  did  not  believe 
that  we  had  adequate  data  to  inform 
assumptions  concerning  these  issues. 

E.  Impact  of  the  Rebate  and  Discount 
Requirements 

1.  Medicare  Beneficiary  Estimated 
Enrollment 

Although  the  Medicare-endorsed 
prescription  drug  card  programs  will  be 


available  to  all  Medicare  beneficiaries, 
we  believe  that  those  most  likely  to 
benefit  from  the  initiative  will  be  the 
approximately  9  million  Medicare 
beneficiaries  without  prescription  drug 
coverage  at  any  point  in  a  year  (based 
on  1999  MCBS  data).  We  anticipate  that 
beneficiaries  without  prescription  drug 
coverage  who  spend  over  $250  per  year 
(the  point  at  which  a  $25  maximum 
enrollment  fee  could  be  recouped  over 
a  1  -year  period  assuming  at  least  1 0 
percent  savings)  will  be  more  likely  to 
enroll  than  those  with  lower  spending. 
To  the  extent  that  card  sponsors  offer 
lower  or  no-cost  enrollment,  we  expect 
more  beneficiaries  to  take  advantage  of 
the  savings  opportunity.  We  also 
anticipate  that  some  beneficiaries  will 
take  into  account  that  the  $25  maximum 
fee  is  a  one-time  only  fee  (for  as  long  as 
they  remain  in  the  same  card  program) 
when  evaluating  the  net  savings 
potential  offered  by  Medicare-endorsed 
discount  cards. 

In  Table  2,  we  show  the  assumptions 
regarding  the  percentage  of  beneficiaries 
without  drug  coverage  enrolling  in  a 
Medicare-endorsed  drug  card  program. 
We  assimie  that  beneficiaries  without 
drug  coverage  who  have  relatively 
higher  drug  spending  will  be  more 
likely  to  enroll  than  those  with 
generally  very  low  or  no  spending. 
Based  on  the  assumptions  in  Table  2 
and  the  distribution  of  drug  spending 
among  beneficiaries  without  drug 
coverage,  we  estimate  that  about  75 
percent  of  the  beneficiaries  without 
drug  coverage  will  enroll  in  the 
Medicare-endorsed  drug  card  programs. 

Another  group  of  beneficiaries  Rkely 
to  benefit  from  the  Medicare-endorsed 
discount  card  programs  will  be 
beneficiaries  with  Medigap  drug 
coverage.  The  standardized  Medigap 
plans  diat  offer  prescription  drug 
coverage  (standardized  plans  H,  I,  and  J) 
are  designed  with  a  cap  on  the  amount 
of  drug  spending  covered  by  the  plan. 
The  drug  benefit  in  standardized  plans 
has  a  $250  deductible,  50  percent 
coinsurance,  and  a  benefit  cap  of  $1,500 
(plans  H  and  I)  or  $3,000  (plan  J). 
Because  many  Medigap  plans  do  not 
actively  negotiate  discounts  for 
enrollees,  we  believe  that  Medicare 
beneficiaries  with  standardized 
Medigap  drug  coverage  will  benefit  from 
a  discount  card  program,  particularly  for 
spending  above  the  benefit  cap. 

Using  the  1999  MCBS,  we  estimate 
that  a  litUe  more  than  2  million 
beneficiaries  had  drug  coverage  from  a 
Medigap  policy.  We  assume  that  95 
percent  of  beneficiaries  with  Medigap 
drug  coverage,  regardless  of  expenditure 
level,  will  enroll  in  a  Medicare- 
endorsed  card  program.  We  believe  that 


Ml 
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beneficiaries  with  Medigap  coverage  for 
prescription  drugs  will  be  more  risk 
averse  than  the  average  beneficiary  and 
will  therefore  be  more  likely  to  enroll  in 
a  drug  discount  card  program. 
These  estimates  of  Medicare 
beneficiary  enrollment  in  the  Medicare- 
endorsed  card  programs  are  one  of  the 
elements  in  the  Office  of  the  Actuary's 
estimates  of  the  impact  of  the  initiative. 

Table  2.— Estimated  Enrollment 
Rate  of  Medicare  Beneficiaries 
with  No  Drug  Coverage  2004  to 
2008 


Annual  drug  spendfng 


$0-200.00 

$200.01-300.00 
$300.01-400.00 
$400.01-500.00 
$500.01+ 


Percent  en- 
rolling 


55 
80 
85 
90 
95 


During  the  first  half  of  2002,  several 
drug  manufacturers  established  drug 
card  programs  that  offer  low-income 
Medicare  beneficiaries  without  drug 
coverage  significant  discounts  or  low 
copayments  on  drugs  they  manufacture. 
Novartis,  Pfizer,  and  Eli  Lilly  have  each 
established  co-pay  cards.  Seven  drug 
manufacturers  (Abbott  Laboratories. 
AstraZeneca,  Aventis,  Bristol  Myers, 
GlaxoSmithKline.  Johnson  &  Johnson, 
and  Novartis)  have  established  Together 
Rx,  a  discount  card.  The  income  limits 
of  the  manufacturer  cards  vary,  ranging 
from  $18,000  to  $28,000  for  individuals 
and  from  S24,000  to  $38,000  for 
couples.  With  these  income  criteria, 
millions  of  Medicare  beneficiaries 
without  drug  coverage  could  be  eligible 
for  one  or  more  of  the  manufacturer 
programs. 

While  many  beneficiaries  who  might 
benefit  from  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative  may  also  be  eligible  for  the 
manufacturer  card  programs,  we  have 
not  factored  this  into  our  assumptions 
concerning  beneficiary  enrollment  in 
Medicare-endorsed  card  programs  for 
several  reasons.  First,  it  is  unknown 
whether  the  manufacturer  card 
programs  will  seek  Medicare 
endorsement.  If  these  programs  do  seek 
and  obtain  Medicare  endorsement,  their 
enroUees  will  be  included  in  the 
enrollment  count  for  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

Second,  even  if  the  manufacturer 
programs  do  not  seek  Medicare 
endorsement,  available  data  suggest 
that,  so  far,  enrollment  in  manufacturer 
card  programs  is  a  small  portion  of  the 
total  enrollment  we  expect  in  Medicare- 


endorsed  discount  card  programs. 
Together  Rx  enrolled  about  140,000 
individuals  as  of  August  2002,  the  Pfizer 
co-pay  card  enrolled  179,000 
individuals  as  of  July  2002,  the  Eli  Lilly 
co-pay  card  enrolled  50,000  through^ 
May  2002,  and  the  Novartis  co-pay  card 
enrolled  15,000  as  of  April  2002.  We 
expect  that  some  individuals  have 
enrolled  in  more  than  one  manufacturer 
program.  Since  these  programs  are  in 
their  infancy,  their  ultimate  enrollment 
levels  are  unknown.  Enrollment  in  these 
programs  is  also  difficxdt  to  anticipate 
because  means-tested  programs  do  not 
typically  gamer  full  uptake  among 
eligible  populations.  We  will  be 
interested  to  see  over  time  how 
enrollment  grows  in  the  manufacturer 
drug  card  programs,  the  types  of 
outreach  conducted,  and  the  results  of 
those  efforts. 

Finally,  if  manufactvu-er  card 
programs  do  not  seek  Medicare 
endorsement,  some  beneficiaries  may 
opt  to  enroll  in  both  the  manufacturer 
cards  and  a  Medicare-endorsed  drug 
card.  Since  the  manufacturer  cards 
provide  savings  only  on  specific 
manufacturers'  drugs  and  the  Medicare- 
endorsed  CcU-ds  have  a  low  one-time  fee, 
we  believe  that  some  beneficiaries, 
depending  on  the  mix  of  prescription 
drugs  they  use,  may  find  it  beneficial  to 
enroll  in  both  types  of  programs. 

We  received  one  comment  concerning 
our  assumptions  about  enrollment  in 
Medicare-endorsed  cards. 

Comment:  One  commenter  stated  that 
the  assumptions  about  the  percent  of 
beneficiaries  without  drug  coverage  and 
with  Medigap  drug  coverage  that  will 
enroll  in  the  program  were  extremely 
optimistic. 

Response:  As  mentioned  elsewhere  in 
the  preamble,  we  expect  that  Medicare- 
endorsed  prescription  drug  card 
programs  will  obtain  significant 
beneficiary  enrollment  due  to  the 
recognition  and  acceptance  of  the 
Medicare  name  among  beneficiaries,  the 
outreach  and  educational  efforts 
planned,  and  the  low  enrollment  fee.  As 
shown  in  Table  2.  the  enrollment 
assumptions  for  beneficiaries  without 
drug  coverage  are  graduated  based  on 
the  level  of  annual  drug  spending, 
ranging  from  55  percent  for  those  with 
spending  not  exceeding  $200  to  95 
percent  for  those  with  spending 
exceeding  S500.  We  assume  95  percent 
enrollment  among  beneficiaries  with 
Medigap  drug  coverage,  regardless  of 
expenditure  level,  because  we  believe 
Medigap  plans  offering  drug  coverage 
tend  to  attract  enroUees  who  either  have 
high  drug  expenses  or  who  are  more  risk 
averse  than  average.  As  stated 
previously,  for  a  number  of  reasons,  we 


have  not  incorporated  the  manufacturer 
drug  card  programs  into  our 
assumptions  about  beneficiary 
enrollment  in  Medicare-endorsed  card 
programs,-  In  the  future,  as  the  new 
manufacturer  programs  gain  operiational 
experience  and  enrollment  levels  in 
these  programs  become  clear,  as  well  as 
their  decision  to  participate  in  the 
Medicare  initiative,  we  will  be 
interested  in  assessing  their  effects  on 
and  interaction  with  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

While  we  expect  there  will  be  a 
phase-in  of  beneficiary  enrollment  in 
the  Medicare-endorsed  prescription 
drug  card  programs,  we  believe  that 
because  of  the  recognition  and 
acceptance  of  the  Medicare  name  and 
the  educational  efforts  undertaken, 
beneficiaries  wishing  to  enroll  will  do 
so  over  a  relatively  short  period  of  time. 
For  the  purposes  of  this  impact  analysis, 
we  assume  full  enrollment  of  9.7 
million  beneficiaries  by  2004.  We  use 
2004  as  the  beginning  point  for  the 
estimates  because  it  will  be  the  first  full 
year  of  operation. 

2.  Estimated  Portion  of  Drug  Spending 
Included 

For  purposes  of  estimating  the  impact 
of  the  Medicare-Endorsed  Prescription 
Drug  Discount  Card  Assistance 
Initiative,  it  is  necessary  to  make  some 
assumptions  concerning  the  portion  of 
spending  that  will  be  affected  by  the 
discounts  under  the  drug  card  programs. 
The  requirements  for  endorsement 
include  provision  of  a  discoimt  on  one 
brand  name  or  generic  drug  in  each 
therapeutic  grouping  commonly  used  by 
Medicare  beneficiaries.  However,  we 
expect  that  the  card  programs  probably 
will  provide  discounts  on  more  than 
one  drug  per  grouping  and  be  highly 
likely  to  provide  discounts  on 
commonly  used  drugs. 

In  the  proposed  rule,  we  estimated  the 
percent  of  total  drug  spending 
accounted  for  by  the  most  commonly 
used  drugs  among  Medicare 
beneficiaries  based  on  analysis  of  the 
top  drugs  in  terms  of  both  utilization 
and  spending  using  the  1998  MCBS  data 
(including  a  special  analysis  related  to 
disabled  beneficiaries).  In  this  final  rule, 
we  update  that  analysis  using  1999 
MCBS  data.  As  of  1999,  the  drugs  most 
commonly  used  or  having  the  greatest 
spending  by  Medicare  beneficiaries 
accounted  for  approximately  70  percent 
of  total  drug  spending  for  beneficiaries 
without  drug  coverage  (which  is  up 
slightly  from  66  percent  found  in  the 
analysis  of  1998  MCBS  data). 

The  drug  classification  listing  in 
Table  1,  for  which  card  sponsors  must 
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include  at  least  one  drug,  is  more 
extensive  than  the  specific  top  drug  list 
that  was  used  to  estimate  70  percent.  In 
addition,  we  assume  that  many  card 
sponsors  will  choose  to  include  more 
than  one  drug  for  the  required  drug 
grouping.  Consequendy,  we  set  our 
lower  boimd  estimate  of  the  share  of 
drug  card  enroUees'  total  drug  spending 
that  will  be  affected  by  the  initiative  at 
75  percent,  which  is  the  same  as  the 
lower  bound  estimate  used  in  the 
proposed  rule.  Since  the  percent  of  drug 
spending  accounted  for  by  the  most 
commonly  used  drugs  among  Medicare 
beneficiaries  increased  only  slightly 
from  1998  to  1999,  we  felt  it  was 
reasonable  to  maintain  our  75  percent 
lower  bound  estimate  from  the  proposed 
rule,  particularly  since  we  also  use  an 
upper  bound  estimate. 

We  also  assume  that  it  is  possible  that 
programs  will  include  a  discount  on  all 
drugs.  To  calculate  this  upper  bound, 
we  assume  that  all  beneficiary  drug 
expenditures  will  be  affected  by  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative.  We  note, 
however,  that  we  have  made  no 
adjustment  to  take  into  accoimt  that 
some  beneficiaries  currenUy  receive 
discoimts  and  that  a  large  portion  of  the 
savings  to  beneficiaries  will  come  from 
generic  substitution  and  not  just  price 
reductions. 

3.  Estimated  Beneficiary  Savings 

An  April  2000  study  prepared  by  HHS 
entiUed,  "A  Report  to  the  President: 
Prescription  Drug  Coverage,  Spending, 
Utilization  and  Prices,"  indicated  a 
significant  price  differential  between 
individuals  paying  cash  for 
prescriptions  at  a  retaU  pharmacy  versus 
individuals  with  insurance.  This  was 
true  for  both  the  Medicare  and  non- 
Medicare  populations.  According  to  the 
study,  in  1999  the  price  paid  by  cash 
customers  was  nearly  15  percent  more 
than  the  total  price  paid  imder 
prescription  drug  insurance,  including 
the  enroUee  cost  sharing.  For  25  percent 
of  the  most  commonly  prescribed  drugs, 
this  price  difference  was  higher — over 
20  percent.  Thus,  in  today's  market, 
individual  Medicare  beneficiaries 
without  drug  coverage  and  the  related 
market  purchasing  leverage,  not  only 
face  having  to  pay  the  fuU  cost  for 
medications  from  their  own  pockets,  but 
ironically  are  also  charged  the  highest 
prices.  Furthermore,  the  HHS  study  did 
not  include  the  effect  of  rebates  on  total 
prices  paid.  It  did,  however,  note 
industry  experts  as  indicating  that 
insurers  and  employers  typically  receive 
70  to  90  percent  of  the  rebates 
negotiated  for  their  enroUees.  While 
currenUy,  rebates  in  insured  products 


may  not  necessarily  reduce  prices  paid 
at  the  retail  point  of  sale,  the  rebates  do 
lower  the  per-prescription  cost  for  plan 
sponsors,  and  thus  tend  to  lower 
premiums  or  program  costs  for  insured 
beneficiaries. 

We  anticipate  that  the  estimated 
savings  for  Medicare  beneficiaries  in  a 
Medicare-endorsed  drug  card  program 
will  be  a  first  step  toward  the  savings 
that  could  be  achieved  under  an 
insurance  product.  Based  on 
information  on  savings  from  insurance 
products  and  information  on  the  current 
discount  card  market,  we  assumed  that 
beneficiaries  enroUing  in  the  Medicare- 
endorsed  prescription  drug  discount 
card  programs  will  save,  on  average, 
between  10  and  13  percent  of  thefr  total 
drug  costs  compared  to  their  spending 
in  the  absence  of  this  initiative.  The 
percentage  savings  on  particular 
prescription  drugs  will  vary  and  may  be 
substantially  higher  for  certain 
products,  particularly  generics,  due  to 
their  lower  prices.  While  the  impact 
analysis  uses  an  assimiption  of  savings 
of  10  to  13  percent  off  total  drug 
spending,  we  believe  that  savings  of  15 
percent  may  be  possible,  depending  on 
the  ultimate  design  of  card  sponsors' 
programs.  If  Medicare-endorsed 
discoimt  card  programs  rely  heavily  on 
the  use  of  formularies,  we  expect  that 
manufacturer  rebates  or  discounts  will 
be  greater  in  response. 

'Ine  savings  to  beneficiaries  will  be 
attributable  to  the  combination  of  lower 
prices  paid  at  the  point  of  sale  as  a 
result  of  manufacturer  and  pharmacy 
discounts,  as  well  as  the  effects  of 
beneficiary  education  leading  to  greater 
use  of  generic  drugs  and  more  effective 
management  of  prescription  drug 
expenses  by  beneficiaries.  Because 
pharmacy  discounts  are  increasingly 
available  to  beneficiaries  through 
existing  volimtary  card  programs,  we 
expect  that  manufacturer  rebates  or 
discounts  and  savings  from  a  better 
understanding  of  generic  alternatives 
and  managing  prescription  drug 
expenses  wUl  be  important  sources  of 
savings  in  this  initiative.  For  purposes 
of  calculating  the  estimates  of 
beneficiary  savings,  we  assumed  an 
average  overall  drug  spending  savings  to 
beneficiaries  of  12.4  percent.  These 
estimates  do  not  take  into  account 
possible  increased  use  of  prescription 
drugs  by  Medicare  beneficiaries 
resulting  from  paying  reduced  out-of- 
pocket  amoimts  for  drugs. 

In  a  December  2001  report  from  the 
General  Accounting  Office  (GAO) 
entiUed  "Prescription  Drugs:  Prices 
AvaUable  Through  Discount  Cards  and 
From  Other  Sources",  Uie  GAO 
collected  specific  price  data  on  12  brand 


name  and  5  generic  commoidy  used 
prescription  drugs  from  one  regional 
and  four  large  discount  card  programs, 
as  well  as  pharmacies'  prices  for  the 
same  prescription  drugs  in  four  selected 
geographic  areas.  Some  of  the 
pharmacies'  prices  reported  included 
pharmacy  discounts;  others  did  not.  The 
GAO  simply  reported  prices  on  the  1 7 
drugs;  they  did  not  calculate  average 
discount  card  savings.  The  average 
discounts  that  could  be  calculated  from 
the  GAO  reported  data  are  difficult  to 
compare  to  our  estimate  of  roughly  1 0 
to  1 3  percent  savings  off  total 
beneficiary  drug  spending  for  several 
reasons. 

First,  while  the  impact  analysis  is 
built  on  an  assumption  of  savings  of  10 
to  1 3  percent  off  total  drug  spending,  we 
believe  that  more  savings  may  be 
possible,  depending  on  the  ultimate 
design  of  card  sponsors'  programs.  If 
Medicare-endorsed  discount  card 
programs  rely  heavily  on  the  use  of 
formularies,  we  expect  that 
manufacturer  rebates  or  discounts  will 
be  greater  in  response. 

Second,  savings  for  the  initiative  are 
not  estimated  on  a  per-prescription 
basis.  For  certain  drugs  for  which 
manufacturer  rebates  or  discounts  are 
secured,  we  expect  to  see,  under  this 
initiative,  drug-specific  discounts 
comparable  to  insured  products,  which 
are  often  25  to  30  percent,  or  sometimes 
more,  per  prescription. 

Finally,  the  price  data  collected  by  the 
GAO  do  not  include  all  drugs  or 
indicate  the  relative  market  share  that 
each  drug  represents;  that  is,  they  are 
not  weighted.  Savings  estimates 
calculated  by  simply  averaging  selected 
drug  prices  do  not  account  for  the 
differences  in  utilization,  and  thus, 
market  share. 

Because  the  Medicare-endorsed  drug 
card  programs  will  be  modeled  after 
insured  products  in  terms  of  enrollment 
and  the  use  of  formularies,  combined 
with  the  competitive  model  and  the 
requirement  of  manufacturer  rebates  or 
discounts,  we  expect  that  the  Medicare- 
endorsed  drug  card  programs  will 
achieve  new  beneficiary  savings  from 
manufacturer  rebates  or  discounts.  The 
share  of  savings  will  vary  depending  on 
the  drug,  but  savings  from 
manufactiirers  are  expected  to  be 
substantiaUy  greater  than  those 
avaUable  through  existing  voluntary 
cards.  According  to  the  HHS  study, 
industry  experts  report  that  private 
insurance  plans  garner  rebates  on 
individual  brand  name  drugs  ranging 
from  2  to  35  percent.  We  assume  that 
the  portion  of  beneficiary  savings 
attributable  to  manufacturers  may 
increase  over  time  as  competition  forces 
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card  sponsors  to  secure  manufacturer 
rebates  or  discounts  in  order  to  remain 
competitive.  To  the  extent  that  card 
program  sponsors  design  formularies  to 
mimic  those  of  insured  products,  the 
ability  to  gamer  manufacturer  rebates  or 
discounts  will  increase. 

We  received  several  comments 
concerning  our  estimates  of  the 
potential  savings  from  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

Comment:  Several  commenters 
asserted  that  the  Medicare-Endorsed 
Drug  Card  Assistance  Initiative  will 
provide  fewer  savings  or  no  greater 
savings  than  can  be  obtained  through 
shopping  around  or  through  senior 
discounts  at  community  pharmacies. 
Another  commenter  contended  that  a 
well-designed  discount  card  will  yield 
tangible  savings  for  beneficiaries. 

Response:  We  agree  with  the 
commenter  who  asserted  that  a  discount 
card  program  has  the  potential  to  yield 
tangible  savings  for  beneficiaries.  We 
disagree  with  the  commenters  who 
claimed  that  the  initiative  will  not  yield 
greater  savings  than  currently  available 
through  community  pharmacies.  We 
expect  that  the  initiative  will  garner 
greater  savings  than  typically  available 
through  community  pharmacies  due  to 
the  role  of  manufacturer  rebates  or 
discounts  in  the  initiative.  As  a 
condition  of  endorsement,  card 
sponsors  must  obtain  manufacturer 
rebates  or  discounts  on  brand  and/or 
generic  drugs  and  pass  a  substantial 
share  through  to  beneficiaries.  As 
mentioned  previously  in  the  preamble, 
we  believe  card  sponsors  will  have  both 
the  ability  and  the  incentive  to  negotiate 
significant  manufacturer  rebates  or 
discounts  and  pass  them  through  to 
beneficiaries  due  to  aspects  of  the 
initiative  such  as  market  leverage 
stemming  from  large  enrollment, 
exclusivity,  and  market  competition. 

Comment:  One  commenter  asserted 
that  discounts  of  10  to  13  percent  are 
minimal  given  that  drug  prices  are 
rising  at  17  percent  per  year. 

Response:  According  to  National 
Health  Expenditures  data  from  our 
Office  of  the  Actuary  (OACT), 
prescription  drug  spending  grew  at  17 
percent  between  1999  and  2000.  A 
combination  of  increased  prices, 
increased  utilization,  changes  in  the  mix 
of  drugs,  and  growth  in  the  population 
resulted  in  the  overall  spending  increase 
of  1 7  percent.  Increased  drug  prices 
were  responsible  for  slightly  more  than 
a  quarter  of  the  increase  in  drug 
spending  between  1999  and  2000.  By  its 
structure,  a  discount  card  program 
provides  assistance  with  prescription 
drug  expenditures  through  discounted 


prices.  We  believe  that  the  initiative, 
which  is  expected  to  yield  average 
savings  of  10  to  13  percent,  possibly  up 
to  15  percent,  will  provide  beneficiaries 
with  needed  assistance  with 
prescription  drug  costs. 

Comment:  One  commenter  asserted 
that  discounts  of  15  percent  are 
unrealistic  for  pharmacy  and  drug  stores 
that  have  profit  margins  of  2  to  3 
percent  on  average. 

Response:  As  mentioned  elsewhere  in 
the  preamble,  the  average  savings 
estimate  of  10  to  13  percent,  possibly  up 
to  1 5  percent,  does  not  reflect  the 
expected  level  of  pharmacy  discounts. 
Rather,  it  reflects  estimated  combined 
savings  from  manufacturer  rebates  or 
discounts  and  pharmacy  discounts,  as 
well  as  increased  use  of  generic  drugs. 
We  believe  manufacturer  discounts  or 
rebates  will  be  an  important  component 
of  the  savings  from  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  as  well  as 
increased  use  of  generics.  As  a 
condition  of  endorsement,  card 
sponsors  must  obtain  manufacturer 
rebates  or  discounts  and  pass  a 
substantial  share  through  to 
beneficiaries  either  directly  or  indirectly 
through-pharmacies.  We  believe  that 
competitive  market  forces,  together  with 
other  aspects  of  the  initiative,  will 
encourage  endorsed  discount  card 
programs  to  secure  the  highest 
manufacturer  rebates  or  discounts 
possible  and  to  pass  those  through  to 
enroUees. 

4.  Projection  Assumptions 

Since  our  data  on  Medicare 
beneficiary  prescription  drug  spending 
are  based  on  1999  MCBS  data,  it  is 
necessary  to  make  several  adjustments 
in  order  to  prepare  2004  estimates.  In 
order  to  trend  1999  spending  to  2004 
dollars,  we  use  prescription  drug 
spending  projections  based  on  per 
capita  drug  expenditure  growth  from  the 
Office  of  the  Actuary's  National  Health 
Expenditure  (NHE)  Projections  1980  to 
2011.  These  projections  can  be  foimd  on 
our  Web  site  at:  http://cms.hhs.gov/ 
statistics/nhe/projections-2001/tl  1  .asp. 

MCBS  data  on  prescription  drug 
utilization  are  self-reported  by 
beneficiaries,  and  consequently  are 
subject  to  under  reporting.  We  are 
studying  this  under  reporting  in  order  to 
develop  adjustment  factors  to  be  used 
for  estimating  purposes.  For  purposes  of 
the  estimates  in  this  final  rule,  the 
spending  data  from  the  MCBS  are 
adjusted  to  account  for  the  estimated 
16.4  percent  in  under  reporting  that  has 
been  identified  through  our  research 
thus  far. 


It  is  also  necessary  to  adjust  for 
growth  in  the  Medicare  beneficiary 
population.  The  adjustments  are  made 
based  on  the  assumptions  used  for  the 
Medicare  Trustees  Reports,  March  26, 
2002. 

These  assumptions  are  detailed  in 
Table  3,  which  shows  the  projected 
increase  in  Medicare  enrollment  and  per 
capita  drug  expenditures  from  1999  to 
2004,  and  annually  from  2004  to  2008, 
using  1999  as  the  base  year  for  the 
projections.  As  discussed  in  more  detail 
in  later  sections  of  the  impact  analysis, 
the  table  also  shows  projections  for  total 
national  aggregate  retail  drug 
expenditures,  drug  expenditures 
involved  in  the  initiative,  beneficiary 
savings  from  the  initiative  (both  upper 
bound  and  lower  bound  estimates),  and 
the  impact  of  beneficiary  savings  as  a 
percent  of  total  national  aggregate  retail 
drug  sales. 

As  mentioned  previously,  beneficiary 
retail  prescription  drug  spending 
involved  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative  is  estimated  using  1999  MCBS 
data,  projected  forward  to  2004  to  2008 
based  on  expected  growth  in  per  capita 
prescription  drug  spending  and  the 
Medicare  population.  For  beneficiaries 
with  Medigap  coverage,  estimated 
prescription  drug  spending  involved  in 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  may  be 
understated  because  our  projection 
method  implicitly  assumes  that  the 
Medigap  drug  benefit  structure 
(deductible  and  coverage  limits)  grows 
as  per  capita  spending  grows.  However, 
we  believe  that  this  does  not 
significantly  alter  the  overall  findings  in 
the  impact  anjdysis  because  it  is  likely 
counterbalanced  by  other  assumptions 
that  tend  to  overstate  the  discount  card 
programs'  impact  on  retail  prescription 
drug  sales  through  pharmacies.  For 
example,  as  discussed  subsequently,  the 
use  of  National  Health  Accounts 
estimates  of  prescription  drug  spending 
net  of  manufactiu-er  rebates  provided  to 
health  insurers  overstates  the  impact  of 
the  Medicare-endorsed  drug  cards  on 
total  pharmacy  revenues. 

To  estimate  the  impact  of  the 
initiative  on  national  retail  prescription 
drug  sales,  we  use  the  Office  of  the 
Actuary's  National  Health  Expenditures 
projections  of  retail  prescription  drug 
sales,  which  are  part  of  the  National 
Health  Accoimts.  To  prepare  the 
estimates,  OACT  obtains  data  on 
prescription  drug  sales  from  a  variety  of 
sources,  including  the  National 
Prescription  Audit  conducted  by  IMS 
Health.  OACT  has  data  on  retail 
prescription  drug  spending  through 
2000,  and  prepares  10-year  projections. 
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OACT  adjusts  the  data  bom  the 
National  Prescription  Audit  to  take  into 
account  a  number  of  factors.  The  major 
factors  involved  in  these  adjustments 
include:  benchmarking  to  the  Economic 
Census,  subtracting  prescription  drug 
sales  to  nursing  homes  (which  are 
accounted  for  in  nursing  home 
spending),  and  adjusting  the  data  to 
subtract  an  estimate  of  manufactiu-er 
rebates  provided  to  health  insurers 
related  to  insurance  coverage  for 


prescription  drugs.  Thus,  in  some 
respects,  the  National  Health  Accounts' 
estimate  of  prescription  drug  spending 
reflects  a  sales  level  that  is  somewhat 
lower  than  the  revenue  actually 
received  by  pharmacies,  drug  stores, 
and  other  retail  business  outlets  selling 
prescription  drugs. 

Consequently,  when  National  Health 
Accoimts'  figures  are  used  as  the 
denominator  in  calculating  the 
percentage  impact  on  revenues  (as  we 

Table  3.— Estimated  Impact 


do  later  in  this  impact  analysis),  the 
result  is  somewhat  larger  than  is 
actually  the  case.  Nevertheless,  we 
believe  that  OACT's  projections  for 
prescription  drug  spending  are  the  most 
appropriate  to  use  for  analysis  of  the 
impact  of  this  initiative  on  prescription 
drug  revenues.  OACT's  estimates  are 
specific  to  the  prescription  drug  market, 
and  the  National  Health  Accounts  are 
recognized  as  a  public  source  of  data  on 
health  care  spending. 


1999 


2004 


2005 


2006 


2007 


2008 


Total  Medicare  EnFOllment  (millions)  

Increase  in  Total  Medicare  Enrollment 

Increase  in  per  Capita  Drug  Expenditures 

Total  National  Aggregate  Retail  Drug  Expenditures  ($  billions) 

Projected  Prescription  Drug  Spending  Under  the  Drug  Discount  Card 

Programs  ($  t>illions)  

Upper  Bound  Impact  of  Estimated  Beneficiary  Savings  ($  millions) 

Upper  Bound  Impact  as  a  Percent  of  Total  National  Aggregate  Retail 

Dnjg  Expenditures 

Lower  Bound  Impact  of  Estimated  Beneficiary  Savings  ($  millions) 

Lower  Bound  Impact  as  a  Percent  of  Total  National  Aggregate  Retail 

Dmg  Expenditures ." 


39.2 


$103.9 
$6.6 


41.3 

5.4% 

88.2% 

$2038 

$13.1 
$1,619 

0.79% 
$1,214 

0.60% 


41.8 

1.3% 

10.9% 

$227.8 

$14.7 
$1,819 

0.80% 
$1,364 

0.60% 


42.4 

1.4% 
10.1% 
$252.9 

$16.4 
$2,031 

0.80% 
$1,524 

0.60% 


43.2 

1.8% 

9.8% 

$279.9 

$18.3 
$2,269 

0.81% 
$1,702 

0.61% 


44.1 

2.1% 

9.7% 

$3093 

$20.5 
$2,542 

0.82% 
$1,907 

0.62% 


Note:  For  2004,  the  increase  In  Medicare  enrollment  and  per  capita  drug  expenditures  shown  in  the  table  reflect  the  percent  change  between 
1999  and  2004. 


5.  Anticipated  Effects  on  Medicare 
Beneficiaries 

Among  the  primary  purposes  of  the 
Medicare-Endorsed  Prescription  Drug 
"^^ard  Assistance  Initiative  are  to: 

•  Educate  beneficiaries  about  the 
private  market  methods  for  securing 
discounts  on  the  purchase  of 
prescription  drugs. 

•  Encourage  beneficiary  experience 
with  the  competitive  discount 
approaches  that  are  a  key  element  of 
Medicare  prescription  drug  benefit 
legislative  proposals. 

•  Assist  beneficiaries  in  accessing 
lower  cost  prescription  drugs  through 
new  competitive  manufacturer  rebates 
or  discounts  and  better  imderstanding  of 
how  to  manage  their  prescription  drug 
needs. 

We  estimate  that  9.7  million  Medicare 
beneficiaries  will  enroll  in  Medicare- 
endorsed  drug  card  programs  by  2004. 
This  figure  is  somewhat  lower  than  was 
estimated  in  the  proposed  rule.  The 
reason  for  the  change  is  that  we  are  now 
using  the  1999  MCBS  data  as  a  basis  for 
analysis,  and  a  somewhat  smaller 
nimiber  of  Medicare  beneficiaries  did 
not  have  drug  coverage  in  1999.  The 
1999  MCBS  are  the  most  recent  data 
available  on  drug  coverage  in  the 
Medicare  beneficiary  population.  It 
should  be  noted,  however,  that  the  1999 
data  precede  the  changes  that  have 
occurred  in  drug  coverage  through  the 


Medicare+Choice  program,  in  which 
fewer  beneficiaries  are  now  enrolled. 

We  anticipate  that  Medicare 
beneficiaries  with  no  drug  coverage  who 
enroll  in  a  Medicare-endorsed 
prescription  drug  card  program  will 
save  between  10  and  13  percent  of  their 
total  drug  costs.  However,  this  will  vary 
by  the  mix  of  drugs  beneficiaries  use, 
and  as  noted  previously,  may  be  even 
higher  depending  on  the  ultimate 
program  design  used  by  card  sponsors. 

Beneficiaries  with  Medigap  insurance 
that  includes  drug  coverage  who  enroll 
in  a  Medicare-endorsed  drug  card 
program  will  also  e^erience  savings, 
particularly  before  the  Medigap  drug 
deductible  is  reached,  and  after  the 
spending  cap  is  exceeded.  We  also 
believe  that  the  education  beneficiaries 
receive  concerning  drug  prices, 
formularies,  drug-to-drug  interactions 
and  other  pharmacy  counseling,  generic 
substitution,  and  pharmacy  networks, 
will  provide  an  opportunity  for 
beneficiaries  to  maximize  their  savings. 

As  shown  in  Table  3.  for  the 
estimated  9.7  million  beneficiaries  who 
will  enroll  in  the  Medicare-endorsed 
drug  card  programs  by  2004.  the  base  for 
total  drug  expenditures  involved  in  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  is  projected  to 
be  $13.1  billion  in  2004,  $14.7  billion  in 
2005.  and  $20.5  billion  in  2008  before 
the  savings  achieved  through  the  card 
initiative.  Total  estimated  savings  for 


these  beneficiaries  range  from  $1,214 
billion  to  $1,619  billion  in  2004,  $1,364 
billion  to  $1,819  billion  in  2005,  and 
$1,907  billion  to  $2,542  billion  in  2008. 

Beneficiaries  may  be  required  to  pay 
a  one-time  enrollment  fee  of  up  to  $25 
to  join  a  Medicare-endorsed  drug  card 
program.  If  all  9.7  million  Medicare 
beneficiaries  estimated  to  enroll  by  2004 
pay  the  maximum  $25  enrollment  fee  (a 
scenario  we  do  not  expect  because  of 
competition  among  endorsed  card 
programs),  the  total  beneficiary  savings 
will  be  reduced  by  a  maximum  of  $270 
million  in  2004.  (We  note  that  these 
beneficiaries  will  have  likely  paid  the 
enrollment  fee  in  2003;  however,  we  are 
counting  that  fee  against  savings  in  2004 
because  it  is  the  first  full  year  of 
operation  and  the  first  year  of  our  5-year 
estimate  period.)  As  mentioned  earlier, 
to  the  extent  that  a  beneficiary  stays  in 
the  same  drug  card  program  beyond  the 
first  year,  the  more  value  the  card 
represents  in  savings  to  the  beneficiary. 
In  2005,  based  on  our  estimates  of 
growth  in  the  Medicare  population  and 
the  disem-oUment  rate  (discussed  later 
in  this  analysis),  we  estimate  that  if 
beneficiaries  paid  the  maximum  $25 
enrollment  fee,  total  beneficiary  savings 
will  be  reduced  by  a  maximum  of  $31 
million  in  2005. 

A  beneficiary  enrolled  in  a  Medicare- 
endorsed  card  program  will  be  bee  to 
purchase  prescription  drugs  outside  the 
drug  discount  card  program,  either  at  a 
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non-network  pharmacy  or  a  non- 
fonnulary  drug.  Thus,  beneficiaries 
without  drug  coverage  who  choose  to 
enroll  in  an  endorsed  discount  card 
program  can  only  be  helped  by  the 
educational  efforts  and  savings  from  the 
initiative. 

We  received  one  comment  concerning 
support  for  this  initiative  from 
beneficiaries  as  well  as  pharmacies  and 
drug  stores. 

cZnunent:  One  commenter  believes 
the  initiative  is  ill  conceived  and  does 
not  have  support  from  beneficiaries, 
pharmacists,  or  drug  stores. 

Response:  In  response  to  the  proposed 
rule,  we  received  comments  from 
representatives  of  beneficiaries, 
physicians,  drug  stores,  pharmacies,  and 
pharmacists  as  well  as  others.  The 
majority  of  beneficiary  and  physician 
groups  were  supportive  of  the  initiative. 

We  received  conmients  from  a  few 
chain  and  supermarket  pharmacy 
companies  as  well  as  a  number  of 
representatives  of  pharmacies,  drug 
stores,  and  pharmacists.  Most  of  these 
commenters  opposed  the  initiative,  with 
one  of  the  chief  concerns  being  the 
financial  impact  of  the  initiative  on 
pharmacies  and  drug  stores.  As 
mentioned  later  in  the  impact  analysis, 
we  have  taken  a  number  of  steps  to 
mitigate  the  financial  impact  of  the 
initiative  on  pharmacies. 

We  believe  that  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  is  a  highly  effective 
way  to  educate  beneficiaries  about  the 
tools  used  by  private  insiuance 
programs  to  lower  the  cost  of 
prescription  drugs.  We  believe  that 
through  real  world  experience  with  drug 
card  programs.  Medicare  beneficiaries 
will  be  better  educated  about  private 
sector  approaches  for  lowering  drug 
costs  that  are  a  key  element  of  all 
Medicare  prescription  drug  benefit 
legislative  proposals.  This  initiative  will 
also  provide  beneficiaries  with 
immediate  help  with  the  cost  of 
prescription  drugs,  and  also  will 
improve  access  to  better  quality 
prescription-drug-related  services.  We 
believe  that  access  to  prescription  drugs 
is  so  fundamental  in  today's  health  care 
environment  that  beneficiaries  should 
receive  information  and  assistance 
regarding  prescription  drug  discount 
programs  until  a  Medicare  prescription 
drug  benefit  is  enacted  and 
implemented. 

6.  Anticipated  Effects  on  the  Medicare 
Program 

We  will  be  responsible  for  reviewing 
applications  and  awarding 
endorsements  so  that  these  card 
programs  can  begin  operating  to  provide 


lower  priciBS  to  cash  pa)dng 
beneficiaries.  While  not  quantifiable,  a 
positive  impact  of  the  rebate  and 
discount  requirements  of  the  initiative 
will  be  to  provide  us  with  experience  in 
understanding  issues  in  the 
pharmaceutical  industry  before 
enactment  of  a  Medicare  drug  benefit. 
We  will  increase  our  knowledge 
concerning  pricing  and  payment  issues, 
information  technology  requirements, 
and  increasing  the  effectiveness  of 
pharmacy  quality  improvement 
programs.  The  pharmaceutical  industry 
will  also  gain  more  experience  in 
working  with  the  Medicare  popiilation 
before  implementation  of  a  drug  benefit. 
We  expect  that  this  experience  will 
make  the  transition  to  a  Medicare 
prescription  drug  benefit  faster  and 
more  efficient. 

Because  this  initiative  is  not  a 
Medicare  benefit,  we  do  not  anticipate 
any  significant  change  in  the  Medicare 
baseline  as  a  result  of  its 
implementation. 

7.  Anticipated  Effects  on  National  Retail- 
Prescription  Drug  Spending 

Total  national  retail  spending 
(spending  for  total  population,  not  just 
Medicare  beneficiaries)  on  prescription 
drugs  is  projected  to  be  $203.8  billion  in 
2004.  $227.8  billion  in  2005,  and  $309.3 
billion  in  2008.  (http:// 
www.cms.hhs.gov/statistics/nhe/ 
projections-2001/tl  1  .asp). 

In  2004,  the  first  full  year  of  the 
initiative,  the  total  economic  impact  of 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  is 
estimated  to  range  from  $1,214  billion  to 
Si. 619  billion,  representing  0.60  percent 
to  0.79  percent  of  total  national 
aggregate  retail  prescription  drug 
expenditures.  In  2005,  the  total  impact 
is  estimated  to  range  from  $1,364  billion 
to  $1,819  billion,  or  0.60  percent  to  0.80 
percent  of  total  national  aggregate  retail 
expenditures  for  prescription  drugs.  In 
2008,  we  estimate  the  total  impact  to 
range  from  $1,907  billion  to  $2,542 
billion,  or  0.62  percent  to  0.82  percent 
of  total  national  aggregate  retail  drug 
expenditures.  Thus,  the  economic 
impact  is  estimated  to  be  less  than  1 
percent  of  total  retail  prescription  drug 
spending. 

We  expect  that  the  various  sectors 
involved  in  the  prescription  drug 
industry  will  adjust  to  the  impact 
without  significant  disruption,  just  as 
the  industry  adjusted  to  discounts  being 
extended  to  the  privately  insured 
population  dining  the  1990s.  The  1990s 
saw  a  significant  increase  in  reliance  on 
pharmacy  benefit  management  and  the 
tools  commonly  used  to  manage 
pharmaceutical  benefit  costs. 


For  example,  evidence  of  market 
adjustment  can  be  seen  in  the  changes 
in  pharmacies'  acquisition  costs  during 
the  1990s.  In  the  August  2001  HHS 
Office  of  Inspector  General  (OIG)  Report 
entitled  "Medicaid  Pharmacy-Actual 
Acquisition  Cost  of  Brand  Name 
Prescription  Drug  Products,"  the  OIG 
reports  on  changes  in  pharmacy 
acquisition  costs  for  both  single  source 
and  multi-source  brand  name  drugs. 
The  OIG  uses  the  common  industry 
pricing  metric  of  average  wholesale 
price  (AWP).  The  fimdijogs  from  the  OIG 
study  indicate  that  the  acquisition 
prices  pharmacies  face  for  a  broad 
spectrum  of  brand  name  drugs  have 
been  declining  as  the  percentage  of 
AWP  during  the  period  1994  to  1999. 
Based  on  1994  pricing  data,  the  OIG 
estimates  that  pharmacies  acquired 
brand  name  drugs  (both  single  source 
and  multi-source)  at  a  discoimt  of  18.30 
percent  below  AWP.  For  1999  pricing 
data,  the  OIG  estimates  a  discount  of 
21.84  below  AWP.  The  OIG  reports  that 
this  represents  an  increase  of  19.3 
percent  in  the  average  discount  below 
AWP  for  which  pharmacies  were  able  to 
purchase  a  mixture  of  single  source  and 
multi-source  brand  name  drugs.  The 
OIG  conducted  a  similar  analysis  on  the 
pharmacy  acquisition  costs  related  to 
generic  drugs.  The  OIG  March  2002 
report  "Medicaid  Pharmacy — Actual 
Acquisition  Cost  of  Generic  Prescription 
Drug  Products"  reported  that  for  generic 
drugs  there  was  an  increase  of  over  55 
percent  in  the  average  discount  below 
AWP  from  1994  to  1999  at  which 
pharmacies  were  able  to  acquire  generic 
drugs  (from  42.45  percent  below  AWP 
in  1994  to  65.93  percent  below  AWP  in 
1999).  Thus,  during  the  1990s,  as  more 
customers  secured  discounts  on  the 
purchase  of  prescription  drugs, 
pharmacies  acquired  drugs  at  larger 
discounts  &t)m  AWP. 

The  acquisition  costs  reported  by  the 
OIG  are  similar  to  those  reported  in  the 
PricewaterhouseCoopers  (PWC)  study 
conducted  for  us  entitied  "A  Study  of 
Pharmaceutical  Benefit  Management," 
June  2001.  That  study  reported  that 
pharmacies  generally  now  acquire  brand 
name  drugs  at  AWP  minus  20  to  25 
percent.  According  to  the  PWC  report, 
absent  a  discount  arrangement  (such  as 
a  pharmacy-sponsored  senior  discount), 
pharmacies,  on  average,  sell  to  the 
uninsiu^d  population  at  full  retail  price, 
roughly  AWP  plus  a  dispensing  fee 
(generally  $2  to  $3). 

We  .also  believe  that  the  Medicare- 
Endorsed  Prescription  £>rug  Card 
Assistance  Initiative  will  accelerate  the 
use  of  generic  drugs.  The  HHS  study 
reports  that,  generally,  pharmacies  earn 
higher  margins  on  generic  drugs.  In 
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addition,  PWC  found  that  generic 
manufacturers  sometimes  provide 
pricing  incentives  to  pharmacies  based 
on  generic  volimie  or  market  share. 
These  are  other  examples  of  adjustments 
that  take  place  related  to  the  market 
place  in  pharmaceuticals. 

Our  expectation  is  that  the  discounts 
offered  by  retail  pharmacies  and  drug 
manufacturers  will  be  no  greater  than 
the  discounts  already  offered  to  insured 
individuals,  including  insured  Medicare 
beneficiaries,  unless  there  is  a  legitimate 
business  reason  for  the  pharmacies  and 
the  drug  manufacturers  to  offer  a  greater 
discount.  It  is  possible  that  the 
requirements  of  final  price  publication 
and  the  establishment  of  a  large  number 
of  competing  discount  cards  will  lead  to 
greater  manufacturer  discounts.  We 
expect  that  access  to  modem 
competitive  tools  will  assist  in 
controlling  prescription  drug  costs  and 
improving  the  quality  and  efficiency  of 
prescription  drug  services.  We  also 
expect  that  this  initiative  will  somewhat 
level  the  playing  field  between  the 
insured  and  uninsured,  and  the  current 
differential  in  pricing  between 
populations  with  drug  coverage  and 
Medicare  beneficiaries  without  drug 
coverage  will  be  ameliorated. 

Further,  since  this  initiative  is  not  a 
Medicare  benefit,  we  do  not  expect  that 
this  effort  will  have  any  impact  on  the 
number  of  Medicare  beneficiaries  with 
drug  coverage  through  employer- 
sponsored  health  insurance.  We  do  not 
anticipate  that  employers  will  alter  their 
drug  coverage  in  response  to  this 
initiative. 

We  received  a  few  comments 
concerning  the  impact  of  the  initiative 
on  pharmacy  and  drug  store- revenues. 

Comment:  A  couple  of  commenters 
voiced  concern  that  card  sponsors  that 
operate  mail  order  pharmacies  may  steer 
business  away  from  community 
pharmacies  toward  their  mail  order 
business,  leading  to  a  decline  in 
revenues  for  community  pharmacies. 

Response:  We  recognize  the  value  of 
both  in-person  pharmacy  services 
provided  by  community  pharmacies  and 
mail  order  pharmacy  services.  We 
believe  that  most  Medicare  beneficiaries 
rely  on  their  commimity  pharmacies, 
and  thus  mail  order  only  programs  are 
not  permitted.  We  have  included  a 
specific  retail  pharmacy  access  standard 
for  Medicare  endorsement  purposes, 
and  in  this  final  nde  have  provided  for 
a  more  stringent  standard  for  MSA 
geographic  areas  of  90  percent  of 
beneficiaries  being  witlun  5  miles  of  a 
network  pharmacy,  and  for  non-MSA 
areas  90  percent  of  beneficiaries  being 
within  10  miles  of  a  retail  network 
pharmacy.  We  also  believe  that 


beneficiaries  should  have  options  of 
both  retail  and  mail  order  available  to 
them,  and  that  beneficiary  choice 
should  dictate  the  venue  through  which 
they  obtain  pharmacy  services.  Thus, 
card  sponsors  have  the  option  of  also 
offering  mail  order  services.  Mail  order 
pharmacy  sales,  like  supermarket  and 
mass  merchant  pharmacy  sales,  have 
been  a  growing  share  of  total 
prescription  drug  sales  in  the  U.S.  over 
the  last  10  years.  These  alternative 
sources  for  prescription  drugs  provide 
additional  convenient  access,  and  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  is  simply 
recognizing  the  nature  of  the  existing 
market. 

Comment:  A  few  commenters  cited  a 
claim  by  Stephen  W.  Schondelmeyer, 
Pharm.D.,  Ph.D.,  in  his  declaration  in 
National  Association  of  Chain  Drug 
Stores  V.  Thompson,  No.  01-1554 
(D.D.C.  2001)  that  die  initiative  will 
cause  $2  billion  in  revenue  losses  for 
pharmacies  and  resvdt  in  2,500  to  10,000 
commimity  pharmacy  closures. 

Response:  We  note  that  Dr. 
Schondelmeyer's  declaration  cited  by 
the  commenters  relates  to  the  discount 
card  initiative  that  was  proposed  in  July 
2001,  and  the  initiative  has  been  revised 
significantiy  since  that  time.  Thus,  the 
commenters  are  using  an  analysis  that 
predates  the  proposed  rule  that  we 
published  in  the  Federal  Register  on 
March  6,  2002  (67  FR  10262). 

Dr.  Schondelmeyer's  estimate  of  a  $2 
billion  revenue  impact  on  community 
pharmacies  is  substantially  higher  than 
our  estimate  for  the  combined 
beneficiary  savings  from  manufactiu'er 
rebates  or  discouints  and  pharmacy 
discounts.  From  the  information 
provided  in  Dr.  Schondelmeyer's 
declaration  that  was  cited  by  the 
commenters,  we  believe  that  his 
estimates  significantiy  overstate  the 
impact  of  the  initiative  on  community 
pharmacies  in  several  ways. 

First,  his  estimates  are  based  on  the 
assumption  that  the  initiative  will  yield 
15  to  25  percent  savings,  which  will 
come  entirely  irom  pharmacy 
discoimts — assumptions  that  are  not 
reflective  of  the  structure  of  the 
Medicare-Epdorsed  Prescription  Drug 
Card  Assistance  Initiative  as  described 
in  this  final  rule.  As  we  note  elsewhere 
in  this  preamble,  it  is  important  to 
distinguish  between  estimated  savings 
on  individual  drugs  and  savings 
calculated  over  total  drug  spending. 
While  the  initiative  may  yield  savings  of 
15  to  25  percent  or  even  higher  on 
specific  drugs,  overall  the  initiative  is 
expected  to  generate  average  savings  on 
beneficiaries'  total  drug  spending  of  10 
to  13  percent,  possibly  up  to  15  percent 


depending  on  the  design  of  card 
sponsors  programs  (for  example,  the 
degree  to  which  formularies  are  used). 

Second,  Dr.  Schondelmeyer  also  uses 
in  his  analysis  an  average  utilization 
figure  of  28.5  prescriptions  for  discount 
card  enrollees.  This  level  of  utilization 
is  characteristic  of  a  population  with 
drug  coverage,  and  represents  a 
utilization  level  that  is  higher  than 
found  in  a  population  without  drug 
coverage.  Since  individuals  without 
drug  coverage  are  expected  to  be  the 
predominant  group  enrolling  in  the 
initiative,  we  believe  Dr. 
Schondelmeyer's  use  of  this  higher 
utilization  level  is  another  factor 
contributing  to  the  overestimate  of 
impact. 

Dr.  Schondelmeyer's  assumptions 
concerning  enrollment  in  the  initiative 
may  be  another  factor  contributing  to 
the  overestimate.  As  discussed 
elsewhere  in  the  preamble,  we  have 
projected  that  about  9.7  million 
Medicare  beneficiaries  will  enroll  in  the 
initiative  by  2004.  This  represents  about 
75  percent  of  beneficiaries  without  drug 
coverage  and  95  percent  of  beneficiaries 
with  Medigap  drug  coverage.  While  we 
believe  there  will  be  significant 
enrollment  because  of  the  Medicare 
endorsement,  we  believe  that 
enrollment  above  the  level  we  assume 
would  be  unrealistic.  Dr. 
Schondelmeyer  indicates  in  his 
declaration  that  it  would  be  reasonable 
to  assiune  that  between  7  and  1 5  million 
Medicare  beneficiaries  would  enroll  in 
the  card  programs.  While  the  specific 
enrollment  assumption  Dr. 
Schondelmeyer  uses  in  his  impact 
estimates  is  not  clear  from  his 
declaration,  if  he  uses  a  figiu«  in  the 
middle  to  high  end  of  the  7  to  15 
million  range,  we  believe  that  would  be 
an  overestimate. 

Additionally,  Dr.  Schondelmeyer,  in 
his  declaration,  claims  that  discounts 
under  the  initiative  will  come  entirely 
from  pharmacies  for  several  reasons 
including:  the  program  announced  in 
July  2001  did  not  require  manufacturer 
rebates  or  discounts,  discount  card 
sponsors  do  not  usually  share 
manufacturer  rebates  or  discounts  with 
enrollees  or  pharmacies,  and  card 
sponsors  will  not  have  the  technology  to 
pass  rebates  or  discounts  through  to 
enrollees.  We  agree  that  historically 
discount  card  sponsors  have  not  passed 
manufacturer  rebates  or  discounts 
through  to  enrollees  or  pharmacies,  but 
we  believe  that  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative  represents  a  significant 
improvement  on  the  current  market, 
with  manufacturer  rebates  or  discounts 
being  an  important  component  of 
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beneficiary  savings.  We  have  modified 
the  initiative  from  that  proposed  in  July 
2001  and  added  a  requirement  that,  as 
a  condition  of  Medicare  endorsement, 
card  sponsors  must  obtain  manufacturer 
rebates  or  discounts  on  brand  name 
and/or  generic  drugs  and  pass  a 
substantial  share  through  to 
beneficiaries.  Fuithennore,  we  believe 
Medicare-endorsed  card  sponsors  will 
have  both  the  ability  and  the  incentive 
to  negotiate  significant  manufacturer 
rebates  or  discounts  and  pass  them 
through  to  beneficiaries  due  to  aspects 
of  the  initiative  such  as  market  leverage 
stemming  fitjm  large  enrollment, 
exclusivity,  and  market  competition.  We 
also  believe  the  recent  development  of 
manufacturer  drug  cards  has 
demonstrated  that  technology  does  not 
pose  a  barrier  to  card  sponsors  passing 
through  discounts  to  beneficiaries  or 
pharmacies. 

Looking  specifically  at  the  estimates 
in  Dr.  Schondelmeyer's  statement,  we 
note  that  he  provides  some  broad 
information- about  the  assumptions  used 
to  develop  his  impact  estimates,  but 
does  not  document  the  specific 
assumptions  used  in  the  calculation  of 
the  $2  billion  estimate.  In  addition,  it  is 
unclear  on  which  year  the  $2  billion 
estimate  is  based.  Possibly,  Dr. 
Schondelmeyer  is  using  2000  data  since 
he  cites  a  figiue  of  $140.7  billion  for 
industry  sales,  which  is  consistent  with 
2000  data  from  the  National  Association 
of  Chain  Drug  Stores. 

As  mentioned  previously  in  the 
preamble,  we  estimate  that  the  initiative 
will  result  in  beneficiary  savings  from  a 
combination  of  manufactiuers  rebates  or 
discounts  and  pharmacy  discounts  of 
$1.2  billion  to  $1.6  billion  in  2004, 
representing  0.60  to  0.79  percent  of  total 
national  retail  prescription  drug  sales. 
Dr.  Schondelmeyer  estimates  a  $2 
billion  dollar  impact  on  community 
pharmacies  alone.  Using  the  total  sales 
figure  he  provides  of  $140.7  billion,  this 
represents  1.4  percent  of  industry  sales. 

If,  in  fact,  he  is  using  2000  data  on 
which  to  base  his  estimate,  for 
comparison  purposes  oiu  estimate  of 
savings  in  year  2000  dollars  ranges  from 
$719  to  $958  million,  representing  0.59 
to  0.79  percent  of  total  national 
aggregate  retail  prescription  drug  sales. 

In  sum,  we  believe  that  Dr. 
Schondelmeyer's  estimate  of  a  $2  billion 
impact  on  community  pharmacies 
overestimates  the  impact  of  the 
initiative  on  community  pharmacies 
described  in  this  final  rule.  Dr. 
Schondelmeyer's  analysis,  cited  by 
commenters,  predates  the  initiative's 
provision  related  to  manufactiuer 
rebates  or  discoiuits  and  the  recent 
developments  of  manufacturer  discoimt 


programs.  Dr.  Schondelmeyer  assiunes 
higher  overall  savings  than  we  expect 
from  this  initiative.  He  also  assumes 
that  all  beneficiary  savings  will  come  as 
a  result  of  pharmacy  discounts.  We 
disagree  with  this  assumption  because 
in  the  Medicare  initiative,  manufactiwer 
rebates  or  discounts  are  a  pre-requisite 
for  endorsement,  and  thus  will  be  an 
important  source  of  beneficiary  savings, 
along  with  increased  use  of  generic 
drugs. 

8.  Regulatory  Flexibility  Act  Analysis  of 
Effects  on  Small  Entities 

a.  General 

The  Regulatory  Flexibility  Act  (RFA) 
requires  agencies  to  determine  whether 
a  rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  a  rule  is  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities,  the 
RFA  requires  that  a  regulatory  flexibility 
analysis  be  performed. 

The  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  may 
involve  some  impact  on  a  substantial 
number  of  small  biisinesses.  The  current 
market  for  delivery  of  pharmaceutical 
products,  by  its  nature  involves  small 
businesses,  similar  to  other  professional 
health  care  services  such  as  physician 
services.  The  ciurent  health  insurance 
market  demonstrates  that  insurance 
companies,  pharmaceutical  benefit 
managers,  and  others  such  as  health 
maintenance  organizations  (HMOs)  have 
been  able  to  enter  into  arrangements 
similar  to  those  in  this  Medicare 
initiative  involving  the  participation  of 
large  and  small  pharmacy  and  drug 
store  firms.  These  arrangements  have 
resulted  in  lower  prescription  drug 
prices  being  made  available  to 
consumers  who  have  insurance 
coverage  for  prescription  drugs.  There  is 
evidence  that  both  large  and  small 
pharmacies  and  drug  stores  participate 
in  these  arrangements  with 
pharmaceutical  benefit  managers,  and 
that  pharmaceutical  benefit  managers 
are  able  to  offer  (employer)  clients 
pharmacy  networks  containing  the 
majority  of  retail  pharmacy  outlets.  In 
addition,  many  pharmacies,  including 
small  pharmacies,  offer  senior 
discounts,  and  doing  so  in  the  context 
of  this  Medicare  initiative  may  not  be 
significantly  different  than  current 
practice  for  some  pharmacies. 

The  role  of  individual  pharmacies, 
including  small  pharmacies,  in  this 
Medicare  initiative  is  a  critical  one:  they 
will  be  an  integral  part  of  the  pharmacy 
networks  of  Medicare-endorsed  card 
programs,  serving  Medicare 
beneficiaries  at  the  point  of  retail  sale. 
The  objectives  of  the  initiative  and  the 


related  design  requirements  will 
preclude  an  individual  pharmacy  or 
drug  store  from  operating  the  full  scale 
of  the  contemplated  drug  card 
assistance  initiative  that  will  be 
necessary  to  obtain  an  endorsement. 
Individual  pharmacies  could  participate 
in  the  initiative  by  volimtarily  entering 
into  a  drug  card  program's  network  with 
other  pharmacies.  Individual 
pharmacies  are  not  in  a  market  position 
to  meet  the  requirements  for 
endorsement,  including  the  ability  to 
serve  a  large  number  of  eiuollees  and  to 
gamer  manufactiu^r  rebates.  Retail 
pharmacy  chains  could  possibly  be 
organized  to  meet  the  requirements  of 
Medicare  endorsement  explained 
elsewhere  in  this  final  rule  because  of 
their  size,  type  of  experience  and 
infi-astructure. 

Convenient  access  to  reteul 
pharmacies,  regardless  of  size  or 
ownership,  by  Medicare  beneficiaries 
will  be  an  important  feature  of  the 
initiative.  As  discussed  elsewhere  in 
this  final  rule,  a  discount  card  sponsor 
will  have  to  have  a  contracted  pharmacy 
network  of  sufficient  size  to 
demonstrate  that  at  least  90  percent  of 
Medicare  beneficiaries  in  metropolitan 
areas  served  by  the  program  live  within 
5  miles  of  a  contracted  pharmacy  (90/5) 
and  at  least  90  percent  of  Medicare 
beneficiaries  in  non-metropolitan  areas 
served  by  the  program  live  within  10 
miles  of  a  contracted  pharmacy  (90/10). 
This  access  ratio  standard  is  consistent 
with  the  access  standard  of  most 
insiued  products,  and  we  believe  it  will 
require  card  sponsors  to  support  an 
extremely  broad  network  of  retail 
pharmacies. 

Given  the  access  ratio  requirements 
and  the  provision  that  Medicare- 
endorsed  programs  will  not  be  allowed 
to  offer  a  mail  order  only  option,  we 
believe  that  most  pharmacies  and  drug 
stores  (both  chain  and  independent) 
will  be  invited  and  encouraged  to 
participate  in  card  programs'  networks, 
particularly  small  pharmacies  in  rural 
areas.  This  is  generally  the  case  in  the 
current  insiwed  market,  and  we  do  not 
anticipate  significantly  narrower 
networks  in  the  Medicare-endorsed  card 
programs.  There  are  over  55,000  retail 
pharmacies  in  the  United  States. 
According  to  a  report  prepared  for  us  by 
PricewaterhouseCoopers  (PWC)  ("Study 
of  the  Pharmaceutical  Benefit 
Management  Industry,"  ^lne  2001), 
pharmacy  benefit  managers  (PBMs) 
offer,  as  a  general  practice,  standard 
national  pharmacy  networks,  with 
42,000  pharmacies  in  the  typical 
network.  The  PWC  study  also  reports  • 
that  one  leading  PBM  has  50,000 
pharmacies  in  its  more  restricted 


network.  Also,  according  to  PWC,  two 
large  national  PBMs  have  98  percent  of 
all  pharmacies  in  the  United  States  in 
their  standard  networks. 

The  inclusive  access  standard 
required  for  Medicare  endorsement, 
coupled  with  the  industry  norm  for 
pharmacy  networks  imder  insured 
products  as  reported  by  PWC,  lead  us  to 
believe  that  a  very  large  number  of  small 
pharmacies  and  drug  stores  will  be 
included  in  the  networks  of  Medicare- 
endorsed  drug  discount  card  programs. 
Further;  we  believe  that  small  entities  in 
rural  areas  especially  will  be  included 
in  order  to  meet  the  non-metropolitan 
90/10  standard  for  endorsement.  Card 
sponsors  will  be  expected  to  report  on 
the  participation  of  independent 
pharmacies  in  their  networks. 

We  received  a  comment  concerning 
the  role  of  small  pharmacies  in  the 
initiative  and  a  comment  about  outreach 
to  small  pharmacies  during  the 
regulatory  development  process. 

Comment:  One  commenter  voiced 
concern  that  small  pharmacies  and  drug 
stores  will  have  difficulty  meeting  the 
criteria  for  Medicare  endorsement  of 
card  sponsors  and  asserted  that  we 
should  consider  alternatives  such  as 
endorsing  small  pharmacies  as  card 
sponsors  or  granting  small  pharmacies 
the  right  to  join  any  card  sponsor's  drug 
card  program.  The  conunenter  also 
recommended  that  we  consider  ways  to 
facilitate  small  pharmacies  pooling 
together  for  the  purposes  of  obtaining 
Medicare  endorsement,  such  as 
developing  a  database  to  help  small 
pharmacies  identify  others  that  are 
interested  in  pooling  together,  offering 
small  pharmacies  guidance  and 
templates  related  to  pooling  together, 
and  minimizing  administrative  costs 
borne  by  small  pharmacies  pooling 
together. 

Response:  As  stated  previously,  small 
pharmacies  will  play  a  critical  role  in 
the  initiative  by  being  an  integral  part  of 
the  card  sponsors'  pharmacy  networks. 
However,  we  do  not  believe  that 
individual  pharmacies  are  in  a  position 
to  be  a  Medicare-endorsed  card  sponsor. 
Individual  pharmacies  will  not  have  the 
capacity  nor  the  market  position  to 
leverage  the  purchasing  power  of  a  large 
number  of  beneficiaries  to  obtain 
manufacturer  rebates  or  discounts — one 
of  the  key  objectives  of  the  initiative. 
The  commenter's  proposal  that  smaU 
pharmacies  and  drug  stores  be 
permitted  fo  join  any  card  sponsors' 
program  of  their  choosing  is  addressed 
in  more  detail  elsewhere  in  the 
preamble.  In  short,  we  believe  card 
sponsors  will  invite  and  encourage  most 
pharmacies  to  participate  in  their  card 


programs,  making  this  proposal 
uimecessary. 

The  conunenter  ofi'ered  a  number  of 
suggestions  for  making  it  easier  for 
small  entities  to  pool  together  to  become 
a  Medicare-endorsed  card  sponsor.  We 
have  made  several  changes  to  the  years 
of  experience  and  covered  lives  criteria 
for  endorsed  card  sponsors,  making  it 
easier  for  more  organizations,  including 
smaller  entities  pooling  together  and 
working  with  other  organizations,  to 
gain  Medicare  endorsement.  These 
changes  are  discussed  in  more  detail 
previously  in  this  preamble. 

With  respect  to  the  commenter's 
suggestions  that  we  create  a  database  of 
small  entities  interested  in  pooling 
together  and  offer  small  pharmacies 
guidance  and  templates  related  to 
pooling  together,  we  believe  that  this 
function  in  this  private  sector-based 
initiative  is  more  appropriate  for  trade 
associations.  However,  with  regard  to 
guidance  to  potential  applicants  as 
discussed  earlier  in  the  preamble, 
following  publication  of  the  stflicitation, 
we  will  entertain  questions  from 
potential  applicants  to  clarify  the  final 
application  requirements. 

Finally,  with  respect  to  the 
commenter's  assertion  that 
administrative  costs  borne  by  small 
pharmacies  pooling  together  should  be 
minimized,  we  believe  that  by  pooling 
together,  entities  will  be  able  to  spread 
the  administrative  costs  across  a  number 
of  organizations,  thereby  reducing  the 
burden  on  any  one  entity.  In  addition, 
card  sponsors  can  charge  beneficiaries  a 
one-time  $25  enrollment  fee  and  use 
manufactiuer  rebates  to  support 
administrative  costs.  As  discussed 
elsewhere  in  this  preamble,  to  the  extent 
that  small  entities  pooling  together  form 
regional  card  programs,  they  will  be 
responsible  for  a  smaller  share  of  the 
initial  start-up  costs  than  national 
programs.  The  allocation  of 
administrative  costs  beyond  the  initial 
start-up  costs  is  left  to  the  discretion  of 
the  consortium. 

Comment:  One  conunenter  stated  that 
we  had  not  adequately  reached  out  to 
small  businesses  diuing  the  rulemaking 
process,  as  required  by  the  RFA.  The 
commenter  encouraged  us  to  conduct 
outreach  and  develop  a  dialogue  with 
small  businesses  throughout  the 
regulatory  development  process. 

Response:  We  believe  that  input  from 
small  business  in  the  regulatory 
development  process  is  important.  We 
did  receive  comments  from 
representatives  of  small  businesses  in 
response  to  the  proposed  rule.  In 
addition,  in  May  2002,  oiu 
Administrator  made  a  presentation 
about  the  proposed  Medicare-Endorsed 


Prescription  Drug  Card  Assistance 
Initiative  and  other  of  our  efforts  to 
improve  Medicare  beneficiary  access  to 
prescription  drugs,  including  a  question 
and  answer  period,  at  the  National 
Commimity  Pharmacists  Association's 
Annual  Conference  on  National 
Legislation  and  Public  Affairs.  We  also 
have  met  with  the  Small  Business 
Administration  to  more  generally  look 
at  how  we  can  improve  our  process  and 
analyses  related  to  the  Regulatory 
Flexibility  Act. 

b.  Estimated  Impact  on  Small  Entities 

HHS  uses  as  its  measure  of  significant 
economic  impact  on  a  substantial 
number  of  small  entities  a  change  in 
revenues  of  more  than  3  to  5  percent.  To 
assess  whether  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative  meets  these  HHS  criteria,  we 
estimated  the  number  of  small  entities 
affected  and  the  average  percentage 
impact  on  revenues.  We  also  conducted 
a  sensitivity  analysis  to  estimate  the 
impact  on  revenues  for  pharmacies  with 
a  higher  than  average  rate  of  customer 
participation  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative.  These  analyses  foimd  that 
while  the  initiative  is  expected  to  have 
some  impact  on  a  substantial  number  of 
small  entities,  it  is  not  expected  to  have 
a  significant  economic  impact.  Based  on 
these  analyses,  we  certify  that  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  does  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

As  a  result,  we  are  not  required  to 
perform  a  regulatory  flexibility  analysis. 
Nevertheless,  due  to  the  concerns 
voiced  by  some  commenters  about  the 
potential  effects  of  the  rule  on  small 
businesses,  we  have  included  in  this 
section  or  in  other  sections  of  the 
preamble  the  various  issues  that  are  to 
be  included  in  a  regulatory  flexibility 
analysis.  To  avoid  repetition,  we  have 
not  duplicated  each  of  them  here.  In 
preceding  sections  of  the  preamble,  we 
have  included  a  description  of  the 
initiative  and  its  objectives.  In  this  and 
subsequent  sections  of  the  preamble,  we 
include  an  estimate  of  the  number  of 
small  entities  affected  and  a  description 
of  the  alternatives  considered  to 
minimize  the  economic  impact  on  small 
pharmacies.  We  have  not  included  a 
discussion  of  reporting,  recordkeeping, 
and  other  compliance  requirements  for 
small  pharmacies  because  we  make  no 
such  requirements  on  small 
pharmacies— only  for  card  sponsors. 

We  received  comments  concerning 
the  HHS  standard  for  economic  impact 
and  concerning  requirements  related  to 
regulatory  flexibility  analyses. 
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Comment:  Several  commenters 
expressed  concern  that  the  HHS 
standard  for  significant  economic 
impact  does  not  take  into  account  the 
impact  on  small  phannacies'  and  drug 
stores'  profit  margins  and  their  financial 
viability. 

Response:  HHS  uses  revenues  rather 
than  profit  margins  to  estimate  the 
economic  impact  of  a  rule  on  small 
entities  because  in  our  experience 
reliable  data  on  profit  margins  are  very 
difficult  to  obtain,  while  reliable  data  on 
revenues  are  much  more  readily 
available  and  straightforward. 

One  example  of  the  difficulties  in 
obtaining  reliable  profit  margin  data  and 
in  how  to  interpret  those  data  in  the 
case  of  small  businesses  relates  to  how 
owners'  salaries  are  treated.  Profit 
margin  estimates  can  vary  substantially 
depending  on  how  one  considers  the 
owner's  salary  relative  to  the  profits  of 
the  business.  For  example,  a  2002  study 
on  the  pharmacy  industry  conducted  by 
Booz  Allen  Hamilton  for  us  cites  data 
from  the  National  Community 
Pharmacist  Association  (NCPA),  which 
indicate  that  independent  pharmacies 
had  average  profit  margins,  in  2000,  of 
nearly  8  percent  when  owners'  salaries 
were  included  and  about  3  percent 
when  owners'  salaries  were  excluded. 
Furthermore,  when  the  Internal 
Revenue  Service  (IRS)  determines 
income  tax  liability  for  sole 
proprietorships,  it  considers  the 
businesses  incomes  to  be  profits  plus 
the  owners'  salaries.  In  the  case  of 
pharmacies  and  drug  stores,  IRS  data  on 
sole  proprietorships  show  fairly  similar 
profit  margin  levels  with  NCPA — about 
7  percent  including  owners'  salaries  in 
the  late  1990s.  Thus,  if  profit  margins 
were  used  to  determine  the  economic 
impact  of  rules  on  small  businesses, 
how  the  owners'  salaries  are  treated 
could  significantly  alter  findings. 
Furthermore,  data  are  generally  not 
available  to  separate  the  portion  of  an 
owner's  salary  that  compensates  for 
labor  versus  the  portion  that  reflects 
profit  taking  in  the  form  of  salary,  which 
makes  developing  an  accurate  estimate 
of  small  businesses'  profit  margins  very 
difficult. 

While  the  HHS  standard  for 
significant  economic  impact  focuses  on 
revenues  rather  than  profit  margins,  as 
stated  elsewhere  in  the  preamble,  we 
have  taken  a  number  of  steps  to  mitigate 
the  financial  impact  on  small 
pharmacies  and  drug  stores. 

Comment:  A  few  commenters  asserted 
that  the  proposed  rule  should  have 
included  an  initial  regulatory  flexibility 
analysis  (IRFA).  One  of  the  commenters 
contended  that  the  proposed  rule  did 
not  certify  that  the  Medicare-Endorsed 


Prescription  Drug  Card  Assistance 
Initiative  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  and  as  a  result 
an  IRFA  was  required. 

Response:  The  proposed  rule 
included  an  analysis  of  the  effect  of  the 
initiative  on  phcinnacies'  and  drug 
stores'  revenues  both  on  average  and  for 
pharmacies  and  drug  stores  with  a 
higher  than  average  share  of  their 
customers  enrolled  in  the  program. 
Based  on  these  analyses,  the  proposed 
rule  stated:  "the  impact  of  the  proposed 
Medicare  endorsement  initiative,  on 
average,  is  estimated  to  be  well  below 
the  3  to  5  percent  of  revenues  that  HHS 
uses  as  the  measure  of  significant 
economic  impact.  Furthermore,  our 
sensitivity  analysis  indicates  that  even 
taking  into  account  significantly 
different  market  characteristics,  and 
even  if  all  of  the  impact  were  assumed 
to  be  coming  from  pharmacies  rather 
than  our  proposed  program  design  that 
requires  manufacturer  rebates  or 
discounts,  we  did  not  generate  a 
scenario  that  reaches  the  HHS  test  for 
significant  economic  impact."  (67  FR 
10281,  March  6,  2002)  Section  605(b]  of 
the  RFA  permits  an  agency  to  certify  in 
the  proposed  rule  or  the  final  rule.  The 
final  rule  includes  a  certification. 

c.  Number  of  Small  Entities  Affected 

For  purposes  of  the  RFA,  small 
entities  include  small  businesses, 
nonprofit  organizations,  and  small 
governmental  jurisdictions.  Individuals 
and  States  are  not  included  in  the 
definition  of  a  small  entity.  The  Small 
Business  Administration  (SBA),  on  its 
Web  site  [http://www.sba.gov/size/ 
naicstb2-ret.html).  provides  a  size 
standard  for  pharmacies  and  drug  stores 
(NAICS  code  446110  or  SIC  code  5912) 
of  revenues  of  $6  million  or  less 
annually  for  the  purpose  of  determining 
whether  entities  are  small  businesses. 
The  revenue  standard  for  small 
pharmacies  and  drug  stores  was  recently 
increased  from  S5  million  to  $6  million 
in  February  2002  to  account  for 
inflation. 

To  assess  the  number  of  small  entities 
affected  by  this  initiative,  and  the 
amount  of  revenue  involved  for  these 
entities,  we  analyzed  data  from  several 
sources.  We  examined  data  from  the 
U.S.  Census  Bureau's  1997  Economic 
Census  (Table  4  on  Retail  Trade — 
Subject  Series),  which  provides  data  on 
the  number  of  pharmacies  and  drug 
stores  by  level  of  revenue.  To  identify 
small  pharmacies  and  drug  stores,  we 
looked  at  firms  with  less  than  $5  million 
in  revenues.  Although  SBA's  revenue 
standard  for  small  pharmacies  and  drug 
stores  was  increased  to  S6  million  in 


2002  to  account  for  inflation,  we  use  $5 
million  as  the  standard  in  our  analysis 
because  we  are  working  with  1997  data 
so  an  inflation  adjustment  is  not 
needed.  According  to  the  Census  Bureau 
data,  there  were  a  total  of  20,815 
business  firms  that  were  pharmacies 
and  drug  stores  that  operated  for  the 
entire  year  in  1997.  Those  20,815  firms 
operated  41,228  establishments  (some 
entities  selling  prescription  drug 
products  are  not  included  in  this  count, 
including  supermarkets  and  mass 
merchants).  Of  the  total  firms,  20,126  (or 
96.7  percent)  were  firms  that  had  sales 
of  less  than  $5  million,  and  these  same 
firms  operated  21,226  establishments  or 
51.5  percent  of  the  pharmacies  and  drug 
store  class  of  trade  in  the  Census  Bureau 
data. 

In  addition  to  traditional  pharmacies 
and  drug  stores,  prescription  drugs  are 
sold  through  supermarkets  and  mass 
merchants.  The  National  Association  of 
Chain  Drug  Stores  (NACDS)  offers  data 
that  include  these  outlets,  so  we 
examined  this  data  source  as  well.  The 
NACDS  analyzes  industry  data  from  a 
variety  of  sources,  including  IMS 
Health,  the  National  Council  of 
Prescription  Drug  Programs,  and 
American  Business  Information,  and 
reports  industry  statistics  on  their  Web 
site  (http://www.nacds.org).  For  1997, 
NACDS  reports  a  total  of  51,170 
community  retail  pharmacy  outlets,  of 
which  20,844  were  independent  and 
19,119  were  chain  drug  stores  (for  a 
total  of  39,963) — a  number  very  similar 
to  the  Census  Bureau's  1997  count  of 
41,228  pharmacy  and  drug  store 
establishments.  We  assume  that  there  is 
a  great  deal  of  overlap  between  the 
21,226  establishments  that  the  Census 
Bureau  identifies  as  those  with  sales  of 
less  than  $5  million  and  the  NACDS 
report  of  20,844  independent 
pharmacies  in  1997.  For  2001,  NACDS 
reports  55,581  community  retail 
pharmacy  outlets,  of  which  20,647  are 
identified  as  independent  drug  stores. 

In  addition  to  the  number  of  outlets, 
we  examined  revenues.  The  Census 
Bureau  data  indicate  that,  in  1997,  total 
pharmacy  and  drug  store  sales  for  firms 
operating  the  entire  year  were  $97.47 
billion,  of  which  firms,  with  $5  million 
or  less  in  sales  accounted  for  25.5 
percent  ($24.82  billion).  However,  these 
sales  include  more  than  just 
prescription  drugs,  as  most  phannacies 
and  drug  stores  sell  other  products. 
Since  firms  may  differ  in  the  proportion 
of  revenues  obtained  from  prescription 
drugs,  we  think  that  the  analysis  should 
focus,  to  the  extent  possible,  on 
revenues  from  prescription  drugs,  rather 
than  the  broader  set  of  sales  occurring 
through  pharmacies  and  drug  stores,  so 


56672       Federal  Register/ Vol.  67,  No.  171 /Wednesday.  September  4,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Rules  and  Regulations      56671 


we  also  examined  information  prepared 
by  our  Office  of  the  Actuary  (OACT).  It 
is  important  to  note  that  focusing  only 
on  prescription  drug  sales,  rather  than 
all  sales  through  this  class  of  trade, 
yields  an  estimated  impact  that  is  larger 
than  the  actual  impact  on  total  sales. 

From  IMS'  National  Prescription 
Audit  data  obtained  by  OACT,  it  is 
possible  to  estimate  the  portion  of  sales 
occurring  through  independent  and 
chain  pharmacies.  The  data  obtained  by 
OACT  do  not  permit  analysis  by  firm 
size.  However,  these  data  are  specific  to 
prescription  drug  sales  for  a  more  recent 
time  period.  Furthermore,  we  believe 
that  there  is  a  great  deal  of  overlap 
between  the  firms  identified  as 
independent  pharmacies  and  the  small 
pharmacy  and  drug  store  firms 
identified  in  the  Census  data. 
Consequently,  we  think  that  the  data 
from  the  Prescription  Drug  Audit  are  an 
appropriate  source  for  analysis. 

For  1997,  those  data  indicate  that  29.2 
percent  of  sales  were  through 
independent  drug  stores — a  figxire 
slightly  higher  than  the  share  (25.5 
percent)  indicated  by  the  Census  data. 
For  2001,  the  data  obtained  by  OACT 
indicate  that  23.7  percent  of  sales  were 
through  independent  pharmacies.  For 
purposes  of  calculating  the  share  of 
revenues  from  prescription  drug  sales 
through  small  firms,  we  think  it  is 
reasonable  to  use  the  more  recent 
estimate  of  prescription  drug  sales 
through  independent  pharmacies 
obtained  from  our  analysis  of  the 
Prescription  Drug  Audit  for  2001. 

The  Census  Bureau  data  contain 
information  on  supermarkets  (NAICS 
code  445110)  and  mass  merchants 
(discount  or  mass  merchandising 
department  stores-NAICS  code  4521102, 
and  warehouse  clubs  and  superstores- 
NAICS  code  45291).  We  assiime  that  for 
both  supermarkets  and  the  mass 
merchants,  prescription  drug  sales 
comprise  %  small  share  of  sales,  and 
consequently  have  not  included  them  in 
this  small  business  analysis.  This 
assumption  is  supported  by  data  from 
the  Census  Bvireau,  Prescription  Drug 
Audit,  and  NACDS  web  site.  The  1997 
Census  data  indicate  that  total 
supermarket  product  sales  were  $351.4 
billion.  OACT's  analysis  of  1997  data 
from  the  Prescription  Drug  Audit 
indicates  that  $8.8  billion  in 
prescription  drug  sales  occurred 
through  food  stores,  or  2.5  percent  of 
total  product  sales.  Similarly,  the  1997 
Census  data  indicate  that  total  product 
.  sales  for  these  two  categories  of  mass 
merchandisers  were  $208  billion.  Since 
data  from  the  Prescription  Drug  Audit 
obtained  by  OACT  include  mass 
merchants  with  other  chain  stores,  we 


used  prescription  drug  sales  data  from 
the  NACDS  web  site.  The  NACDS  web 
site  indicates  that  prescription  drug 
sales  throxigh  the  mass  merchant 
category  were  $8.9  billion  in  1997,  or 
4:3  percent  of  total  product  sales. 
Furthermore,  the  fact  that  businesses  are 
identified  as  supermarkets  and  mass 
merchandisers  seems  to  indicate  that 
prescription  drugs  are  not  their  major 
line  of  trade. 

We  received  one  comment  concerning 
analysis  of  the  number  of  small  business 
affected  by  the  initiative. 

Comment:  One  commenter  asserted 
that  the  proposed  rule  did  not  include 
an  assessment  of  the  number  of  small 
entities  affected  by  the  proposed 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative,  as  required 
by  the  RFA. 

Response:  Both  the  proposed  rule  and 
this  final  rule  include  an  analysis  of  the 
number  of  small  entities  potentially 
affected  by  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative.  The  number  of  small  or 
independent  pharmacies  and  drug 
stores  affected  is  estimated  using  data 
from  the  Economic  Census  (1997)  and 
NACDS  (1997  and  2001).  Both  of  these 
data  sources  indicate  that  there  are 
about  21,000  small  or  independent 
pharmacies  and  drug  stores  in  the 
United  States. 

d.  Average  Estimated  Economic  Impact 
on  Small  Pharmacies 

As  indicated  previously,  HHS  uses  as 
its  measure  of  significant  economic 
impact  on  a  substantial  number  of  small 
entities  a  change  in  revenues  of  more 
than  3  to  5  percent.  To  develop  an 
estimate  of  the  impact  of  the  initiative 
on  prescription  drug  retail  sales 
associated  with  small  pharmacies  and 
drug  stores,  we  take  our  national 
estimates  in  Table  3  and  make 
assimiptions  about  the  percent  of  total 
retail  prescription  drug  sales  through 
small  pharmacies.  In  addition,  we  make 
assumptions  about  the  distribution 
across  large  and  small  pharmacies  and 
drug  stores  of  prescription  drug  sales  to 
Medicare-endorsed  discount  card 
enroUees. 

Assuming  that  23.7  percent  of  total 
retail  pharmacy  sales  are  through  small 
pharmacies  (based  on  OACT's  estimate 
of  the  share  of  total  retail  sales  through 
independent  pharmacies  in  2001),  the 
share  of  total  national  prescription  drug 
sales  through  small  phannacies  and 
drug  stores  will  be  $48.3  billion  in  2004, 
$54.0  billion  in  2005,  and  $73.3  billion 
in  2008.  If  we  assume  that  the 
population  most  likely  to  enroll  in  the 
Medicare-endorsed  drug  discount  card 
programs  splits  its  purchases  between 


large  and  small  pharmacies  in  the  same 
proportion  as  the  total  population,  then 
the  estimated  sales  involved  in  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  through  small 
pharmacies  and  drug  stores  will  be  $3.1 
billion  for  2004,  $3.5  billion  in  2005, 
and  $4.9  billion  in  2008 — accounting  for 
less  than  7  percent  of  prescription  drug 
sales.  Consequently,  the  portion  of  the 
estimated  beneficiary  savings  related  to 
retail  prescription  drug  sales  occurring 
through  small  pharmacies  and  drug 
stores  ranges  from:  $288  to  $384  million 
in  2004,  $323  to  $431  million  in  2005. 
and  from  $452  million  to  $603  million 
in  2008.  These  amounts,  as  a  share  of 
the  national  retail  prescription  drug 
sales  occuning  through  small 
pharmacies  and  drug  stores,  represent  a 
range  of  0.60  percent  to  0.79  percent  in 
2004.  from  0.60  to  0.80  percent  in  2005, 
and  from  0.62  to  0.82  percent  in  2008. 

This  is  likely  to  be  an  overestimate  of 
the  economic  impact  on  small 
pharmacies  and  drug  stores,  as  this 
economic  impact  will  not  be  borne 
entirely  by  pharmacies.  Card  sponsors 
will  be  required  to  obtain  substantial 
manufacturer  rebates  or  discounts  that 
will  defray  the  cost  to  pharmacies  of 
providing  discounts  on  retail  drug 
prices.  In  addition,  to  the  extent  that  the 
discount  card  programs  achieve  larger 
savings  from  drug  manufacturers  than 
are  reflected  in  our  estimate,  the 
additional  beneficiary  savings  could 
come  from  drug  manufacturers  and  not 
local  pharmacies.  In  addition,  because 
of  the  education  initiative,  some  of  the 
savings  to  beneficiaries  will  come  as  a 
result  of  increased  use  of  generic  drugs. 

Other  caveats  to  consider  are  the 
following:  Our  spending  estimates 
assume  no  effects  of  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  on  beneficiary  drug 
use.  It  is  possible  that  lower  drug  prices 
will  lead  to  greater  use,  resulting  in  a 
smaller  impact  on  pharmacy  revenues. 
It  is  also  possible  that  pharmacy 
services  associated  with  the  card  will 
lead  to  some  drug  substitution, 
simplification  of  drug  regimens,  or 
avoidance  of  complications  that  require 
further  drug  therapy,  leading  to  a 
somewhat  greater  impact  on  pharmacy 
revenues. 

e.  Sensitivity  Analysis 

In  order  to  assess  the  potential  for 
differing  distributional  impacts  among 
pharmacies,  we  conducted  a  sensitivity 
analysis.  We  estimate  that  the  total 
prescription  drug  spending  involved  in 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative  will 
comprise,  on  average,  less  than  7 
percent  of  revenues,  with  the  economic 
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impact  of  the  initiative  on  total  revenues 
related  to  prescription  drugs  estimated 
at  less  than  1  percent.  For  purposes  of 
a  sensitivity  analysis,  we  estimate  that 
in  order  to  reach  the  HHS  measure  of 
significant  economic  impact  of  3  to  5 
percent  of  revenues,  it  will  be  necessary 
to  have  prescription  drug  revenues 
resulting  from  the  initiative  account  for 
at  least  24  percent  of  a  business's 
revenues.  In  the  sensitivity  analysis,  we 
developed  a  hypothetical  geographic 
locality  skewed  to  contain  a  very  large 
share  of  Medicare  beneficiaries  who 
enroll  in  the  initiative.  Under  this 
highly  skewed  assumption,  we 
estimated  a  maximum  share  of  17.7 
percent  of  a  business's  total  prescription 
drug  revenues  would  be  associated  with 
the  Medicare-endorsed  discount  card, 
with  an  economic  impact  of  the 
initiative  of  2.2  percent  of  prescription 
drug  sales. 

As  noted  previously,  this  economic 
impact  will  not  be  borne  entirely  by 
pharmacies,  because  card  sponsors  will 
be  required  to  obtain  manufacturer 
rebates  or  discounts  that  will  defray  the 
cost  of  pharmacies  providing  discounts 
on  retail  drug  prices.  In  addition,  part  of 
the  savings  to  beneficiaries  also  comes 
from  increased  use  of  generic  drugs. 
Thus,  the  sensitivity  analysis  still 
yielded  an  impact  level  below  the  3  to 
5  percent  of  revenues  used  by  HHS  to 
measure  significant  economic  impact. 
The  following  discussion  describes  the 
assumptions  and  supporting  data  used 
in  the  sensitivity  analysis. 

In  order  to  prepare  the  sensitivity 
analysis,  we  identified  key  variables 
that  could  change  the  market  share  of 
revenues  accounted  for  by  enrollees  in 
this  initiative  and  the  consequent 
impact  resulting  from  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative.  One  key  variable  is 
the  Medicare  population  as  a  portion  of 
a  pharmacy's  geographic  locality 
customer  base.  We  assume  that  a 
pharmacy's  customer  base  is  derived  in 
large  part  from  the  population  in  close 
geographic  proximity  to  its  business 
location.  Therefore,  we  examined  the 
variation  in  the  geographic  distribution 
of  the  Medicare  population.  On  average 
nationally.  Medicare  beneficiaries  were 
13.6  percent  of  the  total  population  as 
of  July  2000.  Using  several  States  with 
the  highest  Medicare  population  rates, 
we  examined,  at  the  county  level,  the 
percent  of  the  population  over  age  65 
based  on  Census  Bureau  data.  For 
counties  with  high  elderly  population 
compositions,  we  obtained  the  actual 
counts  of  Medicare  enrollment  (aged 
and  disabled)  and  calculated  Medicare 
enrollment  as  a  percentage  of  the 
counties'  populations.  Based  on  this 


analysis  at  the  county  level,  we  estimate 
in  a  high-end  scenario  that  Medicare 
beneficiaries  could  potentially  comprise 
up  to  approximately  36  percent  of  a 
geographic  area's  population. 

A  second  key  variable  that  we  assume 
could  alter  the  revenues  being  impacted 
is  the  percent  of  the  Medicare 
population  in  an  area  that  may  enroll  in 
the  Medicare-endorsed  discount  card 
programs.  As  discussed  previously,  we 
think  that  the  beneficiaries  most  likely 
to  enroll  in  the  Medicare-endorsed 
discount  card  programs  will  be  those 
without  insurance  coverage  for 
prescription  drugs  (including  those  with 
supplemental  insurance  coverage  that 
does  not  include  prescription  drugs) 
and  those  with  Medigap  drug  coverage. 
In  terms  of  demographic  variables,  the 
highest  rates  of  Medicare  beneficiaries 
without  drug  coverage  occur  among 
Medicare  beneficiaries  in  non- 
metropolitan  areas  (36  percent  as  of 
1999).  Our  analysis  of  the  1999  MCBS 
data  also  indicates  that  13  percent  of 
beneficiaries  in  non-metropolitan  areas 
have  individually  purchased  insurance 
policies  that  provide  drug  coverage. 
While  individually  purchased  insurance 
policies  include,  but  are  not  limited  to, 
standardized  Medigap  policies,  for  the 
sake  of  creating  an  upper  bound 
estimate  of  the  percent  of  Medicare 
beneficiaries  in  a  geographic  area  that 
might  have  Medigap  standardized  drug 
coverage,  we  use  13  percent. 

For  purposes  of  a  sensitivity  analysis, 
we  developed  a  hypothetical  geographic 
location  with  a  large  share  of  Medicare 
beneficiaries  that  also  had  a  high 
portion  of  beneficiaries  without  drug 
coverage.  We  assumed  that  36  percent  of 
people  in  the  hypothetical  geographic 
area  were  Medicare  beneficiaries  and  36 
percent  of  those  beneficiaries  had  no 
drug  coverage.  We  also  assumed  that  the 
hypothetical  Medicare  population 
would  have  a  higher  portion  (13 
percent)  of  beneficiaries  who  obtained 
drug  coverage  through  Medigap. 

We  estimate  that  nationally 
approximately  9.7  million  Medicare 
beneficiaries  will  enroll  in  the 
Medicare-endorsed  discount  card 
programs  by  2004,  accounting  for  an 
estimated  3  percent  of  the  total  U.S. 
population.  Adjusting  the  data,  using 
the  population  and  drug  coverage 
weighting  factors  for  the  sensitivity 
analysis  and  using  the  overall  uptake 
assumptions  (about  75  percent  overall 
uptake  in  the  Medicare  population 
without  drug  coverage  and  95  percent  in 
the  Medigap  population  with  drug 
coverage),  results  in  the  hypothetical 
area  having  approximately  14  percent  of 
its  total  population  participating  in  the 
Medicare-Endorsed  Prescription  Drug 


Card  Assistance  Initiative.  Therefore, 
about  86  percent  of  the  total 
hypothetical  area's  population  will  not 
participate  in  the  initiative,  including 
both  Medicare  beneficiaries  and  non- 
Medicare  beneficiaries. 

To  estimate  the  impact  of  the 
initiative  on  prescription  drug  revenues 
in  the  hypothetical  locality,  we 
estimated  the  per  capita  drug  spending 
for  participants  in  the  initiative  and 
non-participants  in  the  initiative  in  the 
hypothetical  area.  We  estimated  per 
capita  drug  spending  to  be  $1,289  for 
participants  and  $1,001  for  non- 
participants  in  the  hypothetical  locality 
in  2004.  These  figures  differ  ft-om  per 
capita  estimates  for  j)articipants  and 
non-participants  at  the  national  level 
due  to  the  skewed  demographic 
composition  of  the  hypothetical  area 
(which  would  have  a  large  Medicare 
population  and  have  beneficiaries  with 
Medigap  drug  coverage  comprising  a 
slightly  greater  share  of  drug  discount 
card  program  participants  than  at  the 
national  level).  The  per  capita  spending 
estimates  for  both  participants  and  non- 
participants  include  individuals 
without  drug  expenditures. 

For  peirticipants  in  the  Medicare- 
endorsed  prescription  drug  card 
programs,  the  per  capita  value  consists 
of  the  estimated  total  spending  for 
enrolled  beneficiaries  without  drug 
coverage  plus  the  share  of  spending  for 
the  Medigap  enrollees  that  is  purchased 
through  the  initiative,  divided  by  the 
total  niunber  of  participants. 

For  purposes  of  calculating  the  per 
capita  spending  for  non-participants  in 
the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative,  we  used 
prescription  drug  spending  data  from 
the  National  Health  Accounts  and 
estimates  from  the  MCBS  to  develop  per 
capita  drug  spending  estimates  for  the 
non-Medicare  population  and  for  the 
Medicare  population  not  participating 
in  the  initiative.  These  two  per  capita 
values  for  non-participants  in  the 
initiative  were  then  weighted  relative  to 
the  population  distribution  they 
represented  in  the  hypothetical  area's 
non-participant  population  to  create  a 
per  capita  drug  spending  for  non-card 
participants. 

We  then  adjusted  per  capita  drug 
spending  for  non-participants  to  include 
participants'  drug  spending  that  was  not 
purchased  through  the  discount  card 
initiative  (the  portion  of  drug  spending 
covered  by  Medigap  plans)  to  yield  an 
estimate  of  total  drug  spending  outside 
of  the  drug  discount  card  initiative. 
Consequently,  this  inclusion  of  the 
Medigap  covered  drug  spending  means 
that  the  per  capita  drug  spending  figure 
for  non-participants  is  this  adjusted  per 


capita  (including  the  Medigap  related 
spending)  for  the  hypothetical  area 
rather  than  the  actual  per  capita  for  the 
non-participant  population  in  the 
hypothetical  area.  For  purposes  of  the 
sensitivity  analysis  calculation  of  the 
impact  of  the  discount  card  initiative, 
we  used  the  upper  bound  figure  of  all 
drug  spending  as  a  high-end 
assumption. 

The  results  of  the  sensitivity  analysis 
are  shown  in  Table  4.  For  the 
hypothetical  area  that  is  skewed  to  have 
a  very  high  Medicare  beneficiary 
population  composition  and  a  high 
enrollment  in  the  discount  card 
initiative,  the  negative  impact  on 
revenues  from  prescription  drugs 
reached  2.2  percent,  still  below  the  HHS 
measure  for  significant  economic  impact 
of  3  to  5  percent  of  revenues. 
Furthermore,  as  noted  above,  not  all  of 
the  2.2  percent  will  be  borne  by  the 
pharmacy,  since  discoimt  card  sponsors 
will  be  required  to  obtain  manufactiu^r 
rebates  or  discounts  and  pass  those 
through  to  beneficiaries  and  pharmacies 
in  order  to  receive  Medicare 
endorsement.  In  addition,  part  of  the 
savings  also  comes  as  a  result  of 
beneficiary  use  of  lower  cost  generic 
drugs. 

We  recognize  that  reliance  on 
nationally  calculated  per  capita  averages 


weighted  for  different  demographic 
compositions  has  limitations,  and 
pharmacies  may  have  customer 
populations  with  per  capita  drug 
spending  levels  that  differ  from  the 
population  specific  averages  calculated 
at  a  national  level.  We  solicited 
comments,  and  particularly  data,  that 
could  help  to  inform  further  analysis  of 
distributional  effects.  We  also  solicited 
comments  and  information  on  whether 
there  is  evidence  that  Medicare 
beneficiaries  without  drug  coverage  use 
small  pharmacies  and  drug  stores  more 
or  less  than  the  share  of  revenues  that 
these  firms  represent  in  terms  of  the 
overall  market. 

Comment:  We  received  only  one 
conunent  germane  to  these  issues.  One 
commenter  cited  testimony  in  National 
Association  of  Chain  Drug  Storesy. 
Thompson,  No.  01-1554  (D.D.C.  2001) 
by  a  pharmacy  that  claimed  that  almost 
all  of  its  patients  would  be  eligible  for 
the  initiative.  The  pharmacy  testified 
that  it  delivered  medicines  to  20  long- 
term  care  facilities  and  35  residences 
daily. 

Response:  The  pharmacy  cited  has  a 
substantial  long-term  care  business.  We 
believe  that  the  effect  on  the  pharmacy 
will  not  be  as  significant  as  anticipated 
because  we  do  not  expect  many  long- 
term  care  facility  residents  to  enroll  in 


the  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative.  As 
discussed  in  more  detail  elsewhere  in 
the  preamble,  while  long-term  care 
facility  residents  are  not  prohibited  from 
participating  in  this  initiative,  most 
residents  of  long-term  care  facilities  will 
not  benefit  from  the  initiative.  In 
addition,  many  long-term  facility 
residents  are  Medicaid  beneficiaries  and 
have  their  prescription  drugs  paid  for 
through  that  program.  We  plan  to 
explicitly  state  in  beneficiary  outreach 
and  educational  materials  that  the 
initiative  will  not  be  beneficial  for  most 
long-term  care  facility  residents. 

Because  we  received  no  other  data  or 
comments  to  inform  the  distributional 
analysis,  we  believe  that  the  sensitivity 
analysis  constitutes  a  strong  test  of  the 
initiative's  distributional  effects. 
Furthermore,  our  sensitivity  analysis 
indicates  that  even  taking  into  account 
significantly  different  market 
characteristics,  and  even  if  all  of  the 
impact  were  assumed  to  be  coming  from 
pharmacies  rather  than  our  program 
design  that  requires  manufacturer 
rebates  or  discounts,  we  did  not 
generate  a  scenario  that  reaches  the  HHS 
test  for  significant  economic  impact. 


Table  4. — National  Average  Versus  Sensitivity  Analysis — Hypothetical  Example 

[In  percent] 


2004 


Discount 

card 

participants 


National  Average  for  Comparison  Purposes: 

Percent  of  Total  Population 

Percent  of  Total  Prescription  Drug  Sales 

Estimated  Beneficiary  Savings  as  a  Percent  of  Drug  Sales 
Hypothetical  Example: 

Percent  of  Total  Population 

Percent  of  Total  Prescription  Drug  Sales 

Estimated  Beneficiary  Savings  as  a  Percent  of  Drug  Sales 


-+- 


Discount 
card  non- 
participants 


Total  population 


3.34 

6.41 

12.40 

14.30 
17.68 
12.40 


96.66 

93.59 

0.00 

85.70 
82.32 

0.00 


100  00 

100  00 

0  79 

100  00 

100.00 

2  19 


We  received  several  conunents 
concerning  the  potential  impact  of  the 
initiative  on  small  pharmacies. 

Comment:  Several  commenters 
expressed  concern  that  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative  could  have  an 
adverse  financial  effect  on  small 
pharmacies  and  drug  stores  and  could 
result  in  business  closures.  A  few. 
commenters  contended  that  the 
initiative  will  adversely  affect  small 
community  pharmacies'  finances, 
resulting  in  less  access  to  medicines  or 
pharmacists  services  for  beneficiaries, 
particularly,  one  commenter  noted,  in 
rural  areas. 


Response:  We  believe  that  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  will  not 
significantly  harm  the  financial  viability 
of  small  pharmacies  and  drug  stores. 
The  amount  of  revenue  involved  in  the 
initiative  and  the  amount  of  beneficiary 
savings  expected  represents  a  small 
share  of  overall  national  retail 
prescription  drug  sales,  Total 
prescription  drug  spending  for 
individuals  expected  to  enroll  in  this 
initiative  represents  less  than  7  percent 
of  national  retail  prescription  drug  sales, 
and  estimated  beneficiary  savings  &t)m 
the  initiative  represents  less  than  1 
percent  of  national  retail  prescription 
drug  sales.  In  addition,  there  are  many 


forces  in  today's  market  influencing  the 
delivery  of  prescription  drugs,  including 
expansion  in  the  types  of  sources 
through  which  individuals  can  obtain 
prescription  drugs  (for  example, 
pharmacies  in  supermarkets  and  mass 
merchants,  mail  order  pharmacies,  and 
most  recently,  Internet  pharmacies). 
Furthermore,  prescription  drugs  are  one 
of  the  fastest  growing  components  of 
health  care.  Thus,  pharmacy  revenues 
can  be  expected  to  continue  to  grow 
because  of  increased  spending  on 
prescription  drugs.  Also,  the  savings  to 
beneficiaries  under  this  initiative  will 
not  be  borne  fully  by  pharmacies,  but 
come  in  part  from  manufacturer  rebates 
and  discounts  and  increased  use  of 
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generics.  As  mentioned  elsewhere  in 
this  preamble,  manufecturer  rebates  and 
discounts  will  be  an  importcint 
component  of  the  savings  generated  by 
this  initiative. 

We  have  taken  a  number  of  steps  to 
mitigate  the  effect  of  the  initiative  on 
small  pharmacies  and  drug  stores.  This 
includes  modifying  the  access  ratio  to 
90/5  in  metropolitan  areas  and  90/10  in 
non-metropolitan  areas,  which  makes  it 
necessary  for  card  sponsors  to  have  a 
broad,  inclusive  pharmacy  network; 
prohibiting  Medicare-endorsed  card 
sponsors  from  providing  services  only 
by  mail  order;  requiring  that  card 
sponsors  obtain  manufacturer  rebates  or 
discoimts  and  pass  a  substantial  share 
through  to  beneficiaries  directly  or 
through  pharmacies;  and  requiring  card 
sponsors  to  sign  contracts  with 
pharmacies  for  their  Medicare-endorsed 
discount  card  business  separate  from 
their  other  lines  of  business.  Taken 
together,  these  featiues  of  the  initiative 
give  pharmacies  negotiating  leverage 
with  card  sponsors  who  need 
pharmacies  in  order  to  qualify  for 
Medicare  endorsement.  The  alternatives 
considered  to  mitigate  the  effect  on 
small  pharmacies  are  discussed  in 
greater  detail  elsewhere  in  this 
preamble. 

We  disagree  with  commenters  who 
claimed  that  the  initiative  will  result  in 
less  access  to  prescription  drugs  or 
pharmacist  services,  particularly  in 
rural  areas.  We  believe  that  the  initiative 
promotes  access  to  prescription  drugs 
by  offering  beneficiaries  reduced  prices. 
The  initiative  also  promotes  access  to 
pharmacy  services  by  requiring  that 
card  sponsors  pass  a  substantial  share  of 
manufacturer  rebates  or  discounts  on  to 
beneficiaries  directly  or  indirectly 
through  pharmacies,  with  enhanced 
pharmacy  services  being  one  of  the 
ways  card  sponsors  can  pass  discounts 
on  to  beneficiaries.  With  respect  to  rural 
areas  in  particular,  we  expect  that  the 
discount  card  initiative  will  promote, 
not  reduce,  access  in  rural  areas  for  the 
previously  stated  reasons.  In  addition, 
we  expect  that  card  sponsors  will,  as  the 
current  market  does  today,  use  special 
arrangements  to  encourage  the 
participation  of  rural  pharmacies, 
especially  given  the  specific  90/10 
access  standard  for  non-metropolitan 
areas.  We  also  believe  that  this  Medicare 
initiative  can  help  the  market  place 
adjust  to  a  future  Medicare  drug  benefit. 

Comment:  One  commenter  expressed 
concern  that  drug  card  sponsors  might 
retain  the  manufacturer  discounts  or 
rebates,  leaving  small  pharmacies  and 
drug  stores  to  absorb  the  full  discount. 
The  commenter  reconmiended  a  fixed 


negotiating  fee  for  card  sponsors  to 
prevent  this  fi-om  occurring. 

Response:  Since  this  is  an  educational 
initiative  based  on  current  private 
market  methods  for  lowering  drug  costs, 
we  believe  that  a  fixed  negotiating  fee 
for  card  sponsors  is  inappropriate.  In 
addition,  we  believe  that  it  is 
unnecessary  because  market 
competition  among  card  sponsors  will 
spur  them  to  pass  along  the  maximum 
amount  possible  of  rebates  and 
discounts  to  beneficiaries. 

f.  Small  Rural  Hospitals 

Section  1102(b)  of  the  Act  requires  us 
to  prepare  a  regulatory  impact  analysis 
if  a  rule  may  have  a  significant  impact 
on  the  operations  of  a  substantial 
number  of  small  rural  hospitals.  This 
analysis  must  conform  to  the  provisions 
of  section  604  of  the  RFA.  For  purposes 
of  section  1102(b)  of  the  Act,  we  define 
a  small  rural  hospital  as  a  hospital  that 
is  located  outside  of  a  Metropolitan 
Statistical  Area  and  has  fewer  than  100 
beds.  This  final  rule  will  not  affect  small 
rural  hospitals  since  the  initiative  will 
be  directed  at  outpatient  prescription 
drugs,  not  drugs  provided  during  a 
hospital  stay.  Prescription  drugs 
provided  during  hospital  stays  are 
covered  under  Medicare  as  part  of 
Medicare  paj^nents  to  hospitals. 
Therefore,  we  are  not  providing  an 
analysis. 

F.  Alternatives  Considered  Relative  to 
Pharmacies,  Particularly  Small 
Pharmacies 

We  considered  alternatives  to  a 
number  of  decisions  made  during  the 
development  of  this  initiative,  including 
several  that  are  relevant  to  small 
pharmacies.  Several  policy  decisions 
were  made  to  mitigate  the  potential 
impact  on  small  pharmacies  and  drug 
stores. 

We  considered  not  pursuing  this 
initiative  at  all.  We  clearly  are 
committed  to  working  with  the  Congress 
on  a  prescription  drug  benefit  in  the 
context  of  Medicare  reform.  We 
considered  not  pursuing  any  other 
immediate  effort  to  assist  and  educate 
Medicare  beneficiaries  about  how  to 
lower  their  out-of-pocket  costs  before 
the  enactment  and  implementation  of  a 
Medicare  prescription  drug  benefit. 
However,  we  concluded  that  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  is  a  highly 
effective  way  to  educate  beneficiaries 
about  the  tools  used  by  private 
insurance  programs  to  lower  the  cost  of 
prescription  drugs.  We  believe  that 
through  real  world  experience  with  drug 
discount  card  programs.  Medicare 
beneficiaries  will  be  better  educated 


concerning  the  economic  and  quality 
decisions  made  by  private  sector 
piu'chasers  and  individuals  with  drug 
coverage.  A  Medicare  prescription  drug 
benefit  will  involve  the  private  sector 
tools  currently  used  by  health  insurers 
to  lower  prescription  drug  costs  and 
provide  higher  quality  pharmaceutical 
services.  Experience  through  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  will  better 
prepare  Medicare  beneficiaries, 
particularly  those  without  drug 
coverage,  to  make  informed  decisions 
about  which  drug  plan  is  best  for  them. 
Additionally,  we  will  gain  experience  in 
educating  Medicare  beneficiaries  about 
prescription  drugs.  Pursuing  this 
initiative  will  also  provide  beneficiaries 
with  immediate  help  with  the  cost  of 
prescription  drugs,  and  also  will 
improve  access  to  better  quality 
prescription-drug-related  services.  We 
believe  that  access  to  prescription  drugs 
is  so  fundamental  in  today's  health  care 
enviroiunent  that  beneficiaries  should 
receive  information  and  assistance 
regarding  prescription  drug  discoimt 
programs  until  a  Medicare  prescription 
drug  benefit  is  enacted  and 
implemented. 

Since  we  believe  it  is  in  the  best 
interest  of  Medicare  beneficiaries  to 
pursue  this  initiative,  we  considered 
alternatives  to  major  features  of  the 
initiative  to  mitigate  its  potential  effects 
on  pharmacies.  First,  we  considered 
whether  or  not  to  require  Medicare- 
endorsed  card  sponsors  to  secure 
manufacturer  rebates.  We  decided  that 
Medicare-endorsed  card  sponsors  must 
meet  the  threshold  of  garnering 
manufacturer  rebates  or  discounts  from 
brand  name  and/ or  generic 
manufacturers.  In  deciding  to  require 
manufacturer  rebates,  we  underscore 
■  our  commitment  to  mitigating  the  effect 
on  pharmacies  and  drug  stores, 
particularly  small  entities.  Since  card 
sponsors  will  not  rely  solely  on 
pharmacy  discounts  to  compete  for 
customers,  pressure  will  be  relieved 
from  pharmacies.  Card  sponsors 
endorsed  by  Medicare  will  not  be 
permitted  to  only  negotiate  discounts 
with  retail  pharmacies. 

In  addition  to  requiring  manufacturer 
rebates,  we  require  that  a  substantial 
portion  of  manufacturer  rebates  and 
discounts  be  shared  with  beneficiaries, 
either  directly  or  indirectly  through 
pharmacies.  Rebates  and  discounts  may 
be  shared  in  the  form  of  lower  prices, 
pharmacy  coimseling,  incentives  for 
pharmacy  participation,  or  other 
valuable  pharmacy  services.  Permitting 
card  sponsors  to  use  rebates  to  fund 
pharmacy  services  that  ultimately 
benefit  the  beneficiary  has  the  potential 
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to  be  a  positive  feature  for  both 
pharmacies  and  beneficiaries. 

Another  feature  that  we  think  can  be 
useful  to  securing  manufacturer  rebates 
or  discounts  and  thus  also  mitigate  the 
effects  on  small  pharmacies  is  our 
proposal  for  a  Gold  Star  designation, 
described  elsewhere  in  this  preamble 
and  to  be  forthcoming  in  a  notice  of 
proposed  rulemaking.  Under  this 
proposal,  we  would  award  a  Gold  Star 
to  those  Medicare-endorsed  card 
sponsors  securing  the  highest  levels  of 
manufacturer  rebates  or  discounts  And 
passing  them  through  to  beneficiaries. 
Thus,  card  sponsors  would  have 
additional  incentives  to  pass  through 
the  highest  possible  share. 

We  also  considered  permitting  a  mail 
order-only  option.  Mail  order  programs 
have  some  popularity  and  may  be  a 
convenient  option  for  some 
beneficiaries.  However,  we  decided  not 
to  propose  a  mail  order-only  option 
because  we  believe  that  requiring  strong 
access  to  retail  pharmacies  will  be  in  the 
best  interests  of  beneficiaries;  the 
majority  of  whom  rely  on  retail 
pharmacies.  Requiring  retail  access  also 
mitigates  the  impact  of  the  initiative  on 
small  pharmacies  that  rely  on  Medicare 
beneficiaries  to  make  purchases  on  non- 
prescription drug  items  when  they  enter 
the  pharmacy  to  fill  prescriptions. 

We  also  considered  alternatives  to 
ensure  access  to  pharmacies,  including 
small  pharmacies.  The  proposed  rule 
proposed  that  for  the  area  to  be  served 
by  the  card  program  sponsor  (either 
national  or  regional),  90  percent  of  the 
beneficiaries  would  have  to  live  within 
10  miles  of  a  contracted  pharmacy. 
However,  in  this  final  regulation,  we 
change  this  standard  to  be  90  percent  of 
the  beneficiaries  in  metropolitan 
statistical  areas  (MSAs)  must  be  within 
5  miles  of  a  participating  pharmacy  (90/ 
5),  while  90  percent  of  beneficiaries  in 
non-MSAs  must  be  within  10  miles  of 
a  participating  pharmacy  (90/10).  This 
more  stringent  access  standard  requires 
card  sponsors  to  establish  more 
inclusive  pharmacy  networks  in  order  to 
qualify  for  Medicare  endorsement. 
Beneficiary  access  to  retail  pharmacies 
is  a  critical  component  of  this  initiative, 
and  we  believe  Uiat  this  new  standard 
will  preserve  beneficiary  access  to  the 
retail  pharmacies  that  they  trust.  We 
believe  that  changing  the  access 
standard  to  provide  for  separate  criteria 
for  MSA  and  non-MSA  geographic  areas 
will  help  preserve  participation  of  both 
small,  inner-city  pharmacies,  some  of 
which  are  culturally  sensitive  and 
linguistically  appropriate  to  the  needs  of 
the  diverse  Medicare  beneficiary 
population,  as  well  as  garnering  the 
participation  of  small  rural  pharmacies 


that  serve  geographically  dispersed 
populations. 

We  £dso  considered  whether  or  not  to 
require  Medicare-endorsed  card 
sponsors  to  have  contractual 
arrangements  with  pharmacies, 
specifically  incorporating  elements 
relative  to  this  Medicare  initiative.  We 
decided  that  card  sponsors  must  have 
contractual  arrangements  with  brand 
name  and/or  generic  drug 
manufacturers  for  rebates  or  discounts 
and  a  contractual  mechanism  for 
passing  on  the  bulk  of  rebates  or 
discounts  that  are  not  required  to  fund 
operating  costs  to  beneficiaries  or 
pharmacies.  In  addition,  card  sponsors 
must  have,  specific  to  this  Medicare 
initiative,  contractual  agreements  with 
pharmacies  ensiu°ing  that  the  rebates  or 
discounts  be  passed  through  to  the 
Medicare  beneficiaries  in  the  form  of 
lower  prices  or  enhanced  pharmacy 
services.  We  believe  that  these 
provisions  protect  small  pharmacies 
from  changes  being  made  in  business 
relationships  with  card  sponsors 
without  the  knowledge  and  permission 
of  the  pharmacy.  It  provides  an 
opportunity  for  small  pharmacies  to 
negotiate  payment  for  services  provided 
to  Medicare  beneficiaries  in  the  context 
of  this  initiative.  The  combination  of  the 
more  stringent  access  standard 
discussed  previously  and  the  provision 
for  pharmacy  network  contracts  specific 
to  the  Medicare  initiative  provides 
pharmacies  with  additional  negotiating 
leverage  with  card  sponsors  regarding 
participation  in  a  card  sponsor's 
pharmacy  network.  Card  sponsors  will 
be  expected  to  report  on  the 
participation  of  independent 
pharmacies  in  their  networks. 

Finally,  we  also  considered  whether 
or  not  to  require  that  card  sponsors 
negotiate  discounts  on  all  drugs.  We 
decided  to  require  that  card  sponsors 
offer  a  discount  on  at  least  one  drug  in 
the  therapeutic  categories  representing 
the  drugs  most  commonly  needed  by 
beneficiaries.  This  requirement  relieves 
the  pressure  on  pharmacies  since  card 
sponsors  are  less' likely  to  negotiate 
discounts  on  every  drug  dispensed.  In 
addition,  it  is  not  reasonable  to  expect 
that  manufacturers  will  provide  a  rebate 
or  discount  on  every  drug  since  market 
share  will  not  move  if  this  is  the  case. 

As  noted  previously,  we  believe  it  is 
in  the  best  interest  of  Medicare 
beneficiaries  to  pursue  this  initiative.  In 
doing  so,  we  believe  we  identified  and 
incorporated  major  design  features  that 
are  specifically  directed  at  mitigating 
the  potential  impact  on  small 
pharmacies  and  drug  stores. 


G.  Estimated  Administrative  Costs  and 
Anticipated  Benefits 

The  following  cost  and  benefit 
analysis  is  prepared  in  2003  dollars:  it 
reflects  the  major  administrative  costs  to 
discount  card  programs  that  are  not  a 
part  of  usual  and  customary  practice, 
and  the  benefits  we  anticipate  in  the 
first  and  second  years  of  this  initiative. 
The  major  costs  are  associated  with  the 
start-up  and  activities  of  the 
administrative  consortium,  the 
production  and  distribution  of 
information  and  outreach  materials 
specific  to  the  Medicare-endorsed 
(fiscount  card  programs,  and  the 
operation  of  the  customer  service  call 
centers.  We  did  not  estimate  card 
sponsor  costs  associated  with 
compliance  with  the  privacy  provisions 
under  this  rule  because  we  believe  card 
sponsors  or  organizations  contracted  by 
card  sponsors  to  operate  the  drug  card 
program  will  very  likely  be  either  a 
covered  entity  or  business  associate 
under  the  Privacy  Rule  and  the  costs  for 
compliance  will  have  already  been 
incvured. 

We  estimate  significantly  higher  costs 
in  Year  One  than  in  Year  Two  of 
implementation  because  of  the  start-up 
of  the  administrative  consortium  and  a 
very  large  initial  enrollment  that  is 
assumed  in  the  first  year  only.  One  cost 
reflected  in  Year  Two  that  is  not  in  the 
Year  One  estimate  is  the  review  of  card 
sponsors'  information  and  outreach 
materials,  which  will  be  our 
responsibility  the  first  year  of  the 
initiative;  the  administrative  consortium 
will  assume  this  responsibility  in  the 
second  year. 

For  purposes  of  this  analysis,  and 
consistent  with  the  methodology  used 
in  the  impact  analysis,  we  assume  that 
Year  One  enrollment  is  equal  to  100 
percent  of  the  number  of  beneficiaries 
that  the  impact  analysis  assiunes  will  be 
enrolled  by  the  first  full  year  of 
operation  (9.7  million  beneficiaries).  We 
apply  a  1.3  percent  growth  factor  to 
estimate  Year  Two  enrollment.  The 
basis  of  this  growth  factor  is  Table  3  of 
the  Medicare  Trustees  Reports.  March 
26, 2002. 

Table  5  reports  the  per-card  program 
sponsor  costs  and  the  per  new  enroUee 
costs  for  national  and  regional  card 
programs  for  each  group  of 
administrative  functions  associated  with 
a  significant  cost,  as  well  as  the  total 
costs.  These  costs  are  also  presented  in 
relation  to  the  number  of  new  enrollees 
expected  to  enroll  in  each  of  Year  One 
and  Year  Two  to  demonstrate  these 
costs  relative  to  one  possible  revenue 
stream  for  the  card  programs,  a  one-time 
enrollment  fee  of  up  to  $25. 
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While  any  entity  that  meets  all  of  the 
requirements  in  this  regulation  will  be 
eligible  to  enter  into  an  agreement  with 
us  to  receive  a  Medicare  endorsement, 
for  purposes  of  estimating  these  costs. 
we  assume  that  15  drug  card  programs 
will  be  endorsed.  Of  those  15,  we 
assume,  for  the  purpose  of  this  analysis, 
that  10  will  be  national  programs 
(including  50  States  and  Washington. 
DC)  and  5  will  be  regional  programs 
(including  4  States).  We  do  not  make 
adjustments  for  differences  in  Medicare 
population  per  State,  which  would 
cause  the  actual  impact  on  regional 
programs  to  vary. 

1 .  Private  Sector  Administrative 
Consortium,  Its  Start-Up  and  Activities 

Drug  card  sponsors  are  required,  as  a 
term  of  endorsement,  to  agree  to.  and 
demonstrate  the  ability  to,  jointly 
administer,  abide  by  the  guidelines  of, 
and  fund  a  private  administrative 
consortium  with  other  Medicare- 
endorsed  prescription  drug  card 
sponsors.  It  is  expected  that  the 
consortium  will  be  fully  operational 
when  the  card  programs  begin  outreach 
and  enrollment  in  Year  One. 

Included  in  the  following  cost  and 
benefit  estimate  are:  (1)  The  start-up 
costs  of  the  consortium  and  its 
activities,  (2)  staffing  of  the  consortium, 
and  (3)  hardware  costs  for  systems  to  be 
developed  and  maintained  by  the 
consortium. 

A  cost  estimate  was  produced  for  key 
activities  associated  with  the  start-up  of 
the  administrative  consortium,  and  the 
development  of  the  specifications  and 
software  to  run  the  enrollment 
exclusivity  system  as  well  as  the  price 
comparison  web  site.  These  activities 
and  their  estimated  costs  include: 

•  Analysis  and  development  of 
recommendations  for  an  appropriate 
organizational  structure  and 
governance,  including  review  of  legal 
considerations,  $.48  million. 

•  Specification  of  requirements  for 
the  enrollment  exclusivity  system  and 
software  development,  $.35  million. 

•  Options  development  for  financial 
management  for  the  administrative 
consortium,  $.41  million. 

•  Development  of  a  transition  plan 
from  consortium  formation  through  full 
operation,  $.12  million. 

•  Specification  of  requirements  for 
the  price  comparison  web  site  and 
software  development,  $.31  million. 

•  Contract  support  to  the  consortium 
during  transition  for  management 
functions,  $.22  million. 

•  Contract  support  for  the  consortium 
webmaster  to  implement  the  enrollment 
exclusivity  system  and  the  price 


comparison  web  site  (hardware  not 
included),  $54,106. 

These  activities  and  their  estimated 
costs  equal  $1.94  million  for  the  start- 
up of  the  administrative  consortiimd. 

As  an  additional  cost  in  the  first  year 
of  operation,  we  assume  that  the 
administrative  consortium  will  hire  or 
retain  the  services  of  several 
professionals.  We  use  national  mean 
hourly  wage  data  produced  by  the  U.S. 
Department  of  Labor,  Bureau  of  Labor 
Statistics,  and  reported  in 
"Occupational  Employment  Statistics, 
2000  National  Occupational 
Employment  and  Wage  Estimates." 
Administrative  consortium  staff  and 
their  estimated  2000  national  mean 
hourly  wage  rates  are  as  follows: 

•  Public  Relations  Manager — $29.54 

•  Lawyer— $43.90 

•  Computer  Programmer — $29.31 

•  Pharmacist— $33.39 

•  Executive  Secretary  or 
Administrative  Assistant — $15.63 

We  age  these  wages  to  2003  dollars 
using  a  2001  adjustment  of  5.6  percent, 
a  2002  adjustment  of  3.1  percent,  and 
2003  adjustment  of  4.6  percent  found  in 
Table  III.Al  of  the  2002  Annual  Report 
of  the  Board  of  Trustees  of  the  Federal 
Hospital  Insurance  Trust  Fund  (http:// 
www.hcfa.gov/pubfonns/tr/hi2002/ 
tabiiial.htm).  We  adjust  these  wages 
upward  to  include  compensation  (non- 
wage  benefits)  using  an  adjustment 
factor  of  1.357.  based  on  Table  6  of  a 
U.S.  Department  of  Labor,  Bureau  of 
Labor  Statistics  report  entitled 
"Employer  Costs  for  Employee 
Compensation — March  2002,"  which 
reports  that  national  wages  and  salaries 
for  white  collar  occupations  represent 
73.7  percent  of  total  wages  and 
compensation.  We  assmne  that  the 
administrative  consortium  will  hire  or 
retain  the  services  of  each  type  of 
employee  on  a  full-time  basis  of  2,080 
hours  per  year,  except  the  lawyer  and 
the  pharmacist,  whom  we  assume  will 
work  one-half  of  that  time.  These  first 
year  costs  actually  reflect  a  15-month 
period  to  accommodate  a  3-month 
consortium  start-up  before  card 
programs  becoming  operational. 
Therefore,  we  have  adjusted  the  first 
year  estimates  upward  to  reflect  3 
additional  months  of  wages, 
compensation,  overhead,  and  rent  for 
the  consortium  staff.  The  estimated  first 
year  wages  and  compensation  will 
therefore  be  as  follows: 

•  Public  Relations  Manager — 
$118,678 

•  Lawyer  (1/2  time) — $88,185 

•  Computer  Programmer — $117,754 

•  Pharmacist  (1/2  time}— $67,073 

•  Executive  Secretary— $62,794 


The  estimated  total  first  year  costs  for 
wages  and  compensation  is  $.45 
million. 

We  estimated  overhead  costs  for  these 
employees  using  a  factor  of  .5  applied 
to  the  total  wage  and  compensation 
rates  for  an  additional  amount  of  $.23 
million.  This  amoimts  to  a  total  of  $.68 
million  for  consortium  staff  wages  and 
compensation  and  overhead.  In  Year 
Two,  we  expect  these  staff  wages  and 
compensation,  as  well  as  overhead  costs 
to  be  equal  to  a  12-month  period  in  Year 
One,  $.54  million. 

We  estimate  the  cost  (in  2003  dollars) 
of  leasing  space  for  the  administrative 
consortiiun  staff  of  five  using  a  2002 
estimate  provided  by  a  commercial  real 
estate  broker  of  $20  per  square  foot  for 
full  service  space  leased  in  a 
metropolitan  area.  We  apply  this  rate  to 
an  estimated  150  square  foot  office  per 
worker,  an  estimate  provided  by  the 
staff  of  the  Government  Services 
Administration  (OS A),  over  a  15-month 
period  for  a  total  amount  of  $.23 
million.  In  Year  Two,  costs  associated 
with  leasing  space  for  the  administrative 
consortiiun  staff  are  based  on  a  12- 
month  period,  or  $.18  million. 

Following  are  the  systems 
specifications  we  used  to  estimate  the 
costs  of  hardware  to  run  an  enrollment 
exclusivity  system  and  a  price 
comparison  web  site.  One 
administrative  responsibility  of  the 
consortium  will  be  to  ensure  that 
beneficiaries  are  not  enrolled  in  more 
than  one  Medicare-endorsed 
prescription  drug  card  program  at  the 
same  time.  We  assiune  that  this  will 
require  the  administrative  consortiimi  to 
develop  and  maintain  a  secure 
electronic  enrollment  exclusivity  system 
that  will  be  populated  by  and  accessible 
only  by  the  adiiiinistrative  consortium 
and  endorsed  sponsors;  as  stated 
previously,  we  assume  15  card  sponsors 
will  be  endorsed. 

For  the  purpose  of  defining  the 
capacity  needed  for  this  system,  we  also 
assume  that  the  system  will  maintain  a 
imique  record  for  each  beneficiary 
enrolled  by  a  card  sponsor.  The  record 
will  contain  such  information  as  name, 
address,  telephone  number,  a  imique 
number  identifier,  date  of  enrollment, 
date  of  disenrollment,  card  program 
identifier,  provision  for  enrollment 
changes,  and  whether  the  beneficiary 
was  group  enrolled  through  the  sponsor. 
We  estimate  the  number  of  system 
transactions,  most  of  which  will  occur 
in  any  year  in  a  2-month  period,  based 
on  the  estimated  9.7  million 
beneficiaries  wh6  will  likely  join, 
adjusted  for  disenrollment  and 
reenroUment  as  well  as  for  lost  cards  as 
described  below.  We  do  not  know  what 
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the  actual  rate  of  voluntary 
disenrollment  will  be  for  this  initiative; 
it  could  be  lower  or  higher  than  the 
2000  Medicare+Choice  disenrollment 
rate  used  below,  depending,  for 
example,  on  how  much  a  beneficiary's 
card  program  changes  its  formulary  and 
drug  prices  within  the  limits  we 
established  and  whether  these  changes 
affect  the  drugs  the  beneficiary  takes. 
Also,  the  voluntary  disenrollment  rate 
will  depend  on  the  diligence  of 
beneficiaries  in  tracking  any  changes  to 
the  formularies  and  drug  prices  of  the 
card  programs  they  join  and  the 
perceived  value  of  these  changes 
relative  to  comparable  information 
available  to  them  on  other  card 
programs. 

We  assume  that  of  the  9.7  million 
beneficiaries  who  will  enroll  in  the  first 
year,  11.5  percent  will  disenroU  and 
reenroU  in  another  Medicare-endorsed 
drug  card  program.  This  disenrollment 
and  reenroUment  adjustment  is  based 
on  the  2000  Medicare+Choice  voluntary 
disenrollment  rate  of  11.5  percent.  We 
also  assume  that  card  sponsors  will 
access  the  system  to  check  enrollment 
records  for  an  additional  10  percent  of 
beneficiaries  for  reasons  such  as  a  lost 
discount  card.  We  assume  the  system 
will  be  updated  in  real  time  and  be  of 
web-based  technology.  We  assume  this 
system  will  be  maintained  by  a 
webmaster  hired  by  the  administrative 
consortium.  We  also  assume  reports, 
such  as  enrollment  rates  in  a  particular 
time  frame  by  a  particular  card  and 
percent  of  beneficiaries  enrolled  as  a 
group,  could  be  generated  off  this 
system  by  the  consortium's  webmaster. 

Another  administrative  responsibility 
of  the  consortium  will  be  to  facilitate 
the  publication  of,  or  to  publish, 
information,  including  comparative 
price  information  on  discount  drugs, 
that  will  assist  beneficiaries  in 
determining  which  Medicare-endorsed 
prescription  drug  card  program  is  the 
most  appropriate  for  their  needs.  This 
will  require  the  administrative 
consortium  to  develop  and  maintain  a 
web-based,  searchable  database 
accessible  to  the  public  so  that 
interested  Medicare  beneficiaries  or 
their  advocates  can  access  comparable 
price  data  on  the  drugs  they  take  for  the 
drug  discount  card  programs  available 
in  their  zip  code  area.  We  assume  that 
each  of  15  card  sponsors  will  update  its 
formulary  and  price  lists  six  times  a 
year.  As  indicated  previously,  we 
assume  that  10  of  the  estimated  15 
sponsors  endorsed  by  Medicare  will  be 
national  programs  (having  a  network  in 
all  50  States  and  Washington,  DC),  and 
the  remaining  5  programs  will  be 
regional  programs  (comprised  of  4 


States  each).  Because  formularies  could 
vary  geographically,  we  assume  that 
each  card  program  will  have  a  unique 
formulary  and  price  list  for  each  State, 
differentiated  by  urban  and  rural  areas. 
Based  on  these  numbers,  we  estimate 
that  the  price  comparison  web  site  will 
house  as  many  as  1,060  unique 
formularies  and  pricing  listings.  We 
assume  that  only  the  administrative 
consortium  will  have  direct  interface 
with  the  system;  card  sponsors  will 
submit  files  in  a  uniform  format  to  the 
consortium's  webmaster  to  be  uploaded. 
We  assume  reports,  such  as  price 
comparisons  for  a  list  of  drugs  within  a 
geographic  area,  could  be  generated  off 
this  system  by  the  consortium's 
webmaster. 

To  fulfill  these  specifications  for  both 
the  enrollment  exclusivity  and  price 
comparison  systems,  our  Office  of 
Information  Services  (OIS)  developed  a 
cost  estimate  for  the  first  year  in  the 
amount  of  $.44  million  for  lowest 
common  denominator  technology  which 
will  permit  the  system  to  be  hosted 
virtually  anywhere  by  a  professional 
Internet  technology  organization.  The 
estimate  includes  the  costs  of  a  database 
server,  redundant  database  server, 
application  server,  redundant 
application  server,  and  the  cost  for  an 
Internet  service  provider.  Second  year 
costs  will  be  significantly  less,  $80,000, 
reflecting  maintenance  rather  than 
purchase  of  hardware. 

A  third  responsibility  of  the 
administrative  consortium  will  not 
begin  until  Year  Two.  The  consortium 
will  be  responsible  for  ensuring  the 
integrity  of  the  information  distributed 
by  the  Medicare-endorsed  prescription 
drug  discount  card  programs.  We  will 
conduct  the  information  and  outreach 
material  review  for  the  first  year  of 
endorsements.  The  administrative 
consortium's  reviews  in  future  years 
will  be  based  on  guidelines  prepared  by 
us.  Based  on  a  cost  estimate  developed 
by  our  Center  for  Beneficiary  Choices 
(CBC),  we  assume  that  the  cost  of 
developing  the  guidelines  wrill  be  $.24 
million.  We  assume  the  cost  of 
conducting  the  review  from  the 
estimated  15  endorsed  sponsors  and 
tracking  the  status  of  the  review  and 
approval  process,  including  the  cost  of 
a  database  for  this  activity,  will  be  $.29 
million.  We  assume  that  the  cost  of 
transitioning  the  review  to  the 
administrative  consortium  will  be 
•  $45,320.  We  assume  reporting  on  the 
status  of  the  information  and  outreach 
material  review  and  findings  under  the 
review  will  cost  $29,870,  This  first  year 
cost,  totaling  $.61  million,  will  be  borne 
by  us  in  the  context  of  our  existing 
budget.  In  Year  Two,  information  and  . 


outreach  material  review  will  be  the 
consortium's  responsibility,  not  ours, 
with  the  exception  of  costs  associated 
with  the  development  of  the 
information  and  outreach  guidelines 
and  the  costs  associated  with 
transitioning  the  information  and 
outreach  material  review  responsibility 
to  the  consortium.  As  noted,  we  will 
develop  the  information  and  outreach 
guidelines,  not  the  consortium.  Second 
year  costs  to  be  home  by  the 
administrative  consortium  total  $.32 
million. 

The  total  estimated  Year  One  cost  to 
be  borne  across  all  Medicare-endorsed 
card  program  sponsors  for  the 
administrative  consortium  start-up,  its 
staffing  and  administrative  activities 
will  be  $3.29  million  (this  includes 
$1,94  million  for  start-up  activities  plus 
$,68  million  for  consortium  staff  wages 
and  compensation  and  overhead  plus 
$.44  million  for  hardware  plus  S.23 
million  for  leased  space).  We  expect  that 
drug  card  sponsors  will  share  the  costs 
of  starting-up  and  maintaining  the 
consortium  and  its  activities.  As  shown 
in  Table  5.  we  estimate  the  Year  One 
per-card  program  sponsor  costs  for  the 
administrative  consortium,  its 
associated  start-up  costs,  and  staffing 
and  activities  to  be  $.32  million  for  a 
national  program,  and  $24,879  for  a 
regional  program.  We  divide  those  total 
costs  for  the  consortium  by  the 
estimated  number  of  new  enrol  lees  per 
national  and  regional  card  in  the  same 
year,  since  it  is  our  policy  that  a  one- 
time enrollment  fee  of  up  to  $25  can  be 
charged  to  a  beneficiary.  This  allows  an 
examination  of  estimated  administrative 
costs  relative  to  estimated  enrollment 
fees.  The  estimated  per  new  enroUee 
cost  of  the  consortium  start-up  and  Year 
One  administrative  activities,  is 
estimated  to  be  $0.30. 

As  stated  previously,  we  estimate  that 
the  second  year  administrative 
consortium  costs  to  be  borne  by  all  card 
sponsors  of  the  consortium  will  be 
significantly  lower  than  first  year  costs. 
Specifically,  the  relevant  estimates  for 
second  year  costs  include:  (1) 
Maintenance  of  the  enrollment 
exclusivity  and  price  comparison 
systems.  $80,000;  (2)  information  and 
outreach  material  review.  $.29  million: 
(3)  reporting  on  status  of  information 
and  outreach  material  reviews  and 
findings.  $29,870:  (4)  consortium  staff 
wages,  compensation  and  overhead, 
$,54  million;  and  (5)  leased  space,  $.18 
million,  for  a  total  of  $1.1 2  million.  As 
shown  in  Table  5,  for  Year  Two.  we 
estimate  the  total  per-card  program 
sponsor  costs  for  a  national  program 
will  be  $108,843.  and  for  a  regional 


Federal  Register / Vol.  67,  No.  171 /Wednesday,  September  4.  2002 /Rules  and  Regulations      56679 


56678      Federal  Register /Vol.  67,  No.  171 /Wednesday.  September  4.  2002 /Rules  and  Regulations 


program  to  be  $8,537,  with  a  per  new 
enroUee  cost  of  $0.90. 

In  these  estimates  for  the 
adniinistrative  consortiimi  and  its 
activities,  we  have  captured  the 
activities  required  in  the  final  regulation 
and  have  attempted  to  reflect  the 
significant  costs  associated  with  them. 

We  presimie  that  sponsors  will 
recover  these  costs  in  enrollment  fees  or 
by  holding  back  a  share  of  the 
pharmaceutical  manufactiuing  rebates 
or  discoimts.  The  likely  effect  therefore 
is  to  either  increase  the  one-time 
enrollment  fee  to  as  high  as  $25,  or  to 
lower  the  amount  of  the  manufacturer 
rebates  shared  directly  or  indirectly 
with  beneficiaries  through  pharmacies. 

We  believe  that  card  program 
sponsors  will  benefit  in  preparation  for 
a  future  Medicare  drug  benefit  by 
developing  the  infrastructiu'e  necessary 
for  the  activities  detailed  above. 

We  believe  that  the  administrative 
consortium's  price  comparison  system 
and  information  and  outreach  material 
review  will  significantly  assist 
beneficiaries  as  they  seek  information 
about  selecting  a  drug  discoimt  card 
program.  These  activities  will  help 
beneficiaries  make  informed  decisions 
and  protect  them  from  misleading 
information.  Further,  the  role  of  the 
exclusivity  system  in  ensuring  that 
beneficiaries  only  belong  to  one  drug 
discount  card  program  at  a  time,  as  well 
as  the  price  comparison  information, 
will  help  optimize  card  sponsor 
negotiations  for  manufacturer  rebates  or 
discounts  as  sponsors  compete  for 
Medicare  market  share.  Also,  the  secure 
exclusivity  system  will  assist  in 
protecting  the  privacy  of  beneficiary- 
specific  information. 

In  addition,  we  will  benefit  by 
learning  from  the  implementation  of  the 
requirements  involving  information 
technology,  information  and  outreach 
material  review,  beneficiary  enrollment, 
and  education  using  the  price 
comparison  web  site  and  through  the 
card  programs'  enrollment. 

There  are  several  limitations  to  the 
consortium  cost  analysis.  Since  we  have 
no  experience  implementing  this 
initiative,  oiu  estimates  of  the  number 
of  card  programs  that  will  be  endorsed 
is  based  on  the  number  of  applications 
we  received  diuing  the  2001  solicitation 
process  (28).  While  we  did  not  complete 
our  review  of  the  applications  before  the 
initiative  was  enjoined  by  the  court,  we 
assiune  for  estimating  purposes  that 
approximately  half  (15)  would  have 
been  endorsed.  If  the  number  of  actual 
endorsements  is  significantly  lower  or 
higher,  then  cost  estimates  for  the 
consortium  start-up  and  its 
administrative  activities  will  be  affected 


upward  or  downward  accordingly.  (This 
limitation  also  applies  to  the  per-card 
cost  estimates  presented  below  for 
outreach  and  telephonic  customer 
service.)  Another  limitation  of  the 
consortium  cost  estimate  is  that  its 
actual  organization  and  ongoing 
operations  are  not  known  at  this  time  as 
these  will  be  determined  largely  by 
representatives  of  the  endorsed  drug 
card  sponsors. 

Comment:  We  received  numerous 
comments  on  the  costs  of  the 
consortium,  which  are  summarized 
under  the  first  comment  in  section 
I.D.g.a  of  this  preamble. 

Response:  Our  response  follows  the 
summary  of  comments  in  section  I.D.9.a 
of  this  preamble. 

Comment:  Several  commenters  were 
concerned  that  two-thirds  of  the 
estimated  $2.75  million  for  start-up  and 
administrative  activities  of  the 
consortium,  as  delineated  in  the 
proposed  rule,  will  be  spent  on  the 
enrollment  exclusivity  system. 

Response:  Based  on  our  estimates,  we 
do  not  believe  that  the  exclusivity 
system  will  require  two-thirds  of  the 
estimated  consortium  costs.  To  qualify 
for  Medicare  endorsement,  an  applicant 
or  its  subcontractor  must  demonstrate 
experience  with  and  substantial  existing 
capacity  for  enrollment,  as  measured  by 
the  1  million  covered  lives  criterion. 
With  this  requirement  for  endorsement 
met,  we  believe  that  certain  costs  for 
ensuring  exclusive  enrollment,  in 
particular,  the  costs  associated  with  the 
enrollment  process  itself  (not  including 
outreach  costs  and  costs  associated  with 
customer  service  call  centers,  which  are 
addressed  later  in  this  analysis),  will  be 
part  of  usual  and  customary  practice. 
Our  costs  reflect  the  development, 
maintenance,  and  operation  of  the 
enrollment  exclusivity  database  only. 

We  believe  50  percent  of  the  costs  we 
have  identified  for  developing  and 
maintaining  the  enrollment  exclusivity 
and  price  comparison  systems  will  be 
needed  for  enrollment  exclusivity.  Our 
estimate  for  specifying  the  requirements 
for  the  enrollment  system  and  software 
development  is  $.35  million.  Fiuther,  of 
the  $.44  million  we  identified  for  the 
cost  of  hardware  for  the  two  systems,  we 
estimate  that  50  percent,  or  $.22  million 
will  be  for  the  enrollment  exclusivity 
system  hardware.  In  addition,  50 
percent,  or  $40,000  will  be  necessary  in 
Year  Two  for  maintenance  of  the 
enrollment  exclusivity  system.  We 
assume  that  the  consortium  will  hire  a 
full  time  computer  programmer  whose 
salary  and  compensation  is  estimated  at 
$118,678  in  Year  One  (for  a  15  month 
period),  and  whose  office  space  will 
cost  approximately  $46,350  for  a  15- 


month  period;  we  believe  that  50 
percent  of  the  programmer's  time  in 
Year  One  (approximately  $59,339)  will 
be  spent  on  enrollment  exclusivity. 
Finally,  we  anticipate  the  need  for  some 
additional  technical  support  for  the 
implementation  of  this  system,  in  the 
amount  of  $27,500  (one-half  the  cost  of 
support  for  both  the  enrollment 
exclusivity  and  price  comparison 
systems).  These  costs  total  $.74  million. 

2.  Production  and  Distribution  of 
Information  and  Information  and 
Outreach  Materials 

Under  this  initiative,  there  will  be  a 
significant  incremental  cost  associated 
with  information  and  outreach  materials 
for  each  Medicare  beneficiary  enroUee. 
For  the  purpose  of  this  estimate,  we 
assume  that  15  drug  card  programs  will 
be  endorsed.  We  asstune  that  a  total  of 
9.7  million  beneficiaries  will  enroll  for 
the  first  time.  Using  the  2000 
Medicare+Choice  (M+C)  disenrollment 
rate,  we  assume  an  additional  11.5 
percent  of  these  beneficiaries  will 
diseiu-oll  and  reenroll  for  a  total  of 
approximately  10.8  million  enrollments 
in  Year  One. 

We  develop  an  estimate  that  reflects 
three  types  of  information  and  outreach 
material:  pre-enrollment,  post- 
eiux)llment,  and  an  annual  notice  of 
changes  to  the  program  for  beneficiaries 
who  stay  enrolled  into  a  new  year.  The 
total  niunber  of  pre-enrollment  mailings 
sent  out  by  card  sponsors  will  be  three 
time's  the  number  of  beneficiaries 
enrolling  in  the  initiative.  Pre- 
eiurollment  mailings  frtim  a  card 
program  will  include  such  items  as  a 
cover  letter,  membership  form,  privacy 
notice,  a  summary  of  card  program 
features  (including  prices  for  selected 
drugs  commonly  used  by  the  Medicare 
population),  a  1-page  listing  of  network 
pharmacies  in  the  beneficiary's  zip  code 
area,  and  retiun  envelope  with  postage 
paid. 

Further,  we  assume  that  100  percent 
of  beneficiaries  who  would  actually 
enroll  in  each  year  will  receive  a  post- 
enrollment  package  including  items 
such  as  a  cover  letter,  a  prescription 
drug  discount  card,  member  handbook 
(including  a  complete  directory  of 
network  pharmacies),  and  formulary 
applicable  to  the  zip  code  area.  Finally, 
we  assiune  that  currently  enrolled 
beneficiaries  will  receive,  begiiming  in 
Year  Two,  a  package  to  include  a  cover 
letter  and  an  annual  notice  of  changes 
to  the  card  program. 

Including  the  costs  of  printing  these 
materials,  mailing  them,  and  paying  for 
return  mail  of  enrollment  and  notice 
forms,  we  estimate  a  total  Year  One  cost 
of  $38.09  million.  We  estimate  a  per 
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national  card  program  cost  of  $3.66 
million,  per  regional  card  program  cost 
of  $.29  million,  and  per  new  enroUee 
cost  of  $3. 52. 

We  estimate  a  total  Year  Two  cost  of 
$9.03  million.  We  estimate  a  cost  per 
national  program  of  $.87  million,  per 
regional  program  of  $68,157,  and  per 
new  enrollee  of  $7.19. 

3.  Customer  Service  Call  Center 

The  following  estimates  reflect  costs 
for  both  an  interactive  voice-response 
system  and  access  to  customer  service 
representatives  by  telephone.  We 
believe  that  beneficiaries  will  have 
access  to  a  variety  of  communication 
channels  for  receiving  card  program 
information  including:  Medicare 
outreach  and  education  through,  for 
example,  http://wwwMedicare.gov  and 
the  Medicare  toU-fi^e  telephone  niunber 
(Medicare  1-800),  the  consortiiun  price 
comparison  web  site,  and  the  card 
program's  own  outreach  through  its  web 
site,  which  could  allow  beneficiaries  or 
their  caregivers  to  request  printed 
material  or  download  it,  or  through  its 
print  material  or  its  own  customer 
service  1-800  line.  The  cost  of  some  of 
these  information  channels,  such  as 
Medicare  1-800,  will  not  be  home  by 
the  card  programs,  and  information 
channels  such  as  the  printed 
information  and  outreach  materials 
produced  by  the  card  program  and  an 
interactive  web  site  maintained  by  the 
card  program  will  likely  be  less 
expensive  than  the  cost  of  the  card 
program's  1-800  customer  service 
representative's  time.  Therefore,  we 
assiune  that  card  programs  will 
maximize  their  outreach  through  non- 
telephonic  communication  channels. 

We  also  assume  that  the  card 
program's  1-800  customer  service  line 
will  include  an  interactive  voice- 
response  system  where  beneficiaries  can 
receive  basic  information  about  the 
program  and  can  order  print  material. 
We  assume  that  80  percent  of 
beneficiaries  or  their  caregivers  will 
obtain  print  material  through  a 
communication  channel  that  does  not 
involve  the  card  program's  interactive 
voice-response  system,  and  the 
remaining  20  percent  will  seek  print 
material  through  the  card  program's 
interactive  voice-response  system. 
Additionally,  we  assume  another  5 
percent  of  eiu-olled  beneficiaries  will 
seek  information  through  the  card 
sponsor's  interactive  voice-response 
system  that  is  not  related  to  eiut)llment, 
but  other  types  of  straightforward 
requests,  such  as  to  receive  an  updated 
formulary  listing.  The  following 
estimates  reflect  the  marginal  cost  of 
each  additional  call,  as  we  assume  that 


each  drug  card  program  sponsor  will 
already  have  the  basic  call  center 
infrastnictiue  in  place.  Using  our 
experience,  we  estimate  the  cost  of  each 
additional  interactive  voice-response 
call  to  be  $3. 

For  Year  One,  we  estimate  total  per 
national  card  program  costs  for  the 
interactive  voice-response  system  of 
$.76  million,  and  per  regional  card 
program  costs  of  $59,957.  The  estimated 
per  new  enrollee  cost  is  $0.73. 

For  Year  Two,  we  estimate  total  per 
national  card  program  costs  for  the 
interactive  voice-response  system  of 
$.21  million  and  per  regional  card 
program  costs  of  $16,812.  The  estimated 
per  new  enrollee  cost  is  $1.77. 

In  estimating  the  costs  of  access  to 
customer  service  representatives  by 
telephone,  we  assume  that  of  the  newly 
enrolled  beneficiaries  in  a  Medicare- 
endorsed  card  program  in  any  given 
year,  20  percent  will  speak  to  a 
customer  service  representative  either 
for  additional  enrollment  information  or 
other  general  program  information.  For 
this  analysis,  a  newly  eruoUed 
beneficiary  could  be  a  first-time  enrollee 
or  a  beneficiary  who  has  disenroUed 
and  reenroUed  in  a  different  card 
program.  We  also  assume  that  11.5 
percent  of  em-oUed  beneficiaries  will 
disenroll,  and  that  each  of  these 
beneficiaries  will  speak  to  a  customer 
service  representative.  We  assume  one- 
half  of  these  disenroUees  (5.75  percent) 
will  lodge  a  complaint  through  a 
customer  service  representative.  In  Year 
One,  this  represents  a  total  of 
approximately  3.84  million  calls,  across 
all  card  programs.  In  Year  Two,  we 
make  the  same  assumptions  as  for  Year 
One.  This  amoxmts  to  a  total  of 
approximately  1.95  million  calls  across 
all  card  programs. 

To  further  build  this  estimate,  we  use 
wage  and  compensation  data  produced 
by  the  U.S.  Department  of  Labor,  Bureau 
of  Labor  Statistics.  The  national  mean 
hourly  wage  rate  of  $12.75  for  a 
customer  service  representative  was 
taken  from  a  report  entitled,  "2000 
National  Occupational  Employment  and 
Wage  Estimates,  Office  and 
Administrative  Support  Occupations." 
{http://www.bls.gov/oes/2000/ 
oes_430f.htm).  We  age  this  wage  rate  to 
2003  using  the  same  factors  (5.6  percent 
for  2001,  3.1  percent  for  2002,  and  4.6 
percent  for  2003)  used  to  age  the  wages 
for  the  administrative  consortium  staff. 
We  use  a  compensation  factor  of  1.357 
obtained  from  the  same  report  used  to 
calculate  compensation  for  the 
consortium  staff,  for  a  total  2003  wage 
and  compensation  rate  of  $40,979  per 
customer  service  representative.  We 


apply  a  factor  of  .5  to  this  rate  to 
provide  an  overhead  amount  of  $20,489. 

We  estimate  lease  space  per  customer 
service  representative  using  150  square 
feet  per  office  at  $20  per  square  foot  (in 
2002  dollars)  lor  full  service  space 
leased  in  a  metropolitan  area.  This' 
estimate  was  obtained  from  a 
commercial  real  estate  broker.  In  2003 
dollars,  we  estimate  a  total  per  office 
amount  of  $37,080,  for  a  12-month 
period.  The  total  cost  per  customer 
service  representative  for  wages, 
compensation,  overhead,  and  leased 
space  will  be  $98,548. 

Assuming  that  each  customer  service 
representative  works  7  hours  per  day,  5 
days  per  week,  50  weeks  per  year,  each 
representative  will  work  105,000 
minutes  per  year.  This  will  permit  each 
representative  to  respond  to  10,500 
beneficiaries  per  year  (105,000  divided 
by  10  minutes  per  call). 

We  estimate  tor  Year  One  that  for  all 
3.84  million  enrollees  who  will  talk  to 
a  customer  service  representative,  a  total 
of  365  customer  service  representatives 
will  be  hired  or  retained  across  all 
Medicare-endorsed  card  sponsors.  As 
Table  5  shows,  the  estimated  Year  One 
cost  for  a  national  card  program  sponsor 
will  be  $3.46  million,  and  for  a  regional 
card  program  sponsor,  $.27  million, 
with  a  per  new  enrollee  cost  of  $3.33. 

In  the  second  year,  we  estimate  that 
approximately  1.95  million  beneficiaries 
will  talk  to  a  customer  service 
representative.  The  number  of  customer 
service  representatives  needed  will  be 
185  across  all  card  sponsors.  As  Table 
5  shows,  the  estimated  Year  Two  cost 
for  a  national  card  program  sponsor  will 
be  $1.76  million,  and  for  a  regional  card 
program  sponsor,  $.14  million,  with  a 
per  new  enrollee  cost  of  $14.54. 

4.  Other  Considerations  Concerning 
Production  and  Distribution  of 
Information  and  Outreach  Materials  and 
the  Customer  Service  Call  Center 

We  presume  that  sponsors  will 
recover  their  costs  associated  with  the 
production  and  distribution  of 
information  and  outreach  materials  and 
with  the  customer  service  call  center  by 
charging  enrollment  fees  or  by  holding 
back  a  share  of  the  pharmaceutical 
manufacturing  rebates  or  discounts.  The 
likely  effect  of  these  costs  on  a  card 
sponsor,  therefore,  will  be  a  decision  to 
either  increase  the  one-time  enrollment 
fee  to  as  high  as  $25,  or  to  lower  the 
amount  of  the  manufacturer  rebate  or 
discount  shared  directly  or  indirectly 
with  beneficiaries  through  pharmacies. 

We  believe  that  beneficiaries  will 
benefit  significantly  from  access  to  print 
materials,  an  interactive  voice-response 
system,  and  customer  service 


Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Rules  and  Regulations      56681 


56680      Federal  Register/ Vol.  67,  No.  171 /Wednesday,  September  4,  2002 /Rules  and  Regulations 


representatives  to  inform  their  decision 
about  what  card  to  join  and  to  facilitate 
enrollment.  We  also  believe  that  access 
to  customer  service  representatives  to 
manage  complaints  will  improve  the 
quality  of  the  card  program  and  serve  to 
limit  the  number  of  disenrollments,  as 
a  person-to-person  mechanism  will  be 
in  place  to  handle  beneficiaries' 
questions  and  concerns. 

Comment:  We  solicited  comments  on 
different  methods  to  efficiently  enroll 
beneficiaries  in  the  context  of  our 
requirements  to  provide  information 
and  ensure  that  beneficiary  personal 
information  is  kept  confidential.  We 
received  several  comments  about  our 
proposed  requirement  that  written 
consent  to  the  expected  uses  and 
disclosures  of  a  beneficiary-specific 
information  be  obtained  from  each 
beneficiary  "and  its  effect  on  enrollment 
by  telephone  or  Internet.  Comment ers 
indicated  that  obtaining  written  consent 
could  require  additional  steps  in  the 
enrollment  process,  interfering 
potentially  with  an  efficient  enrollment 
system  by  requiring  access  to  the 
enrollment  database  more  than  once  to 
verify  enrollment  status  and  again  to 
execute  actual  eiuollment  after 
receiving  written  consent.  One 
commenter  stated  that  enrollment 
should  be  effective  at  the  same  step  in 
the  enrollment  process  as  the  card 
program's  procedure  for  verifying  that 
the  beneficiary  is  not  already  enrolled  in 
another  Medicare-endorsed  card 
program,  rather  than  at  the  time  that 
written  consent  is  obtained.  Further,  the 
commenters  noted  that  this  requirement 
for  written  consent  is  not  consistent 
with  pending  regulations  implementing 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 
and  that  it  is  unnecessary. 

Response:  Our  policy  concerning 
consent  for  expected  uses  and 
disclosures  is  discussed  in  section 
I.D.B.d  of  this  preamble. 

Comment:  One  commenter  stated  that 
enrollment  costs  are  higher  than  they 
woiild  be  without  an  enrollment 
exclusivity  provision.  Also,  this 
commenter  indicated  that  they  would 
expect  5,  not  15,  minute  phone  calls  by 
beneficiaries  to  the  customer  service  1- 
800  line,  as  estimated  in  the  proposed 
rule.  One  commenter  indicated  that 
enrollment  costs  estimated  in  the 
proposed  rule  are  significantly 
underestimated;  that,  in  addition  to  a  15 
minute  call,  the  commenter  would 


expect  beneficiaries  unfamiliar  with  the 
program  to  call  multiple  times.  Also, 
this  same  commenter  pointed  out  that 
fax,  phone,  mail,  and  Internet  channels 
specific  to  the  program  need  to  be 
developed  and  that  these  costs  are  not 
reflected  in  the  estimate.  One 
commenter  stated  that  individual 
enrollment  and  the  frequency  and 
length  of  calls  for  the  senior  population 
are  likely  to  have  a  significant  cost 
impact  on  the  call  center.  These 
commenters  stated  that  these  costs 
suggest  an  annual  renewal  fee  of  up  to 
$25  should  be  allowed. 

Response:  We  agree  that  the 
enrollment  costs  as  expressed  in  the 
exclusivity  system  and  time  and 
materials  needed  to  inform  beneficiaries 
about  this  requirement  are  higher  than 
if  enrollment  exclusivity  were  not 
required;  however,  we  believe  that  the 
benefit  in  negotiated  rebates  that  will  be 
shared  with  beneficiaries  under  this 
initiative  far  outweighs  this  additional 
cost.  Concerning  the  estimated  time  for 
a  customer  service  call,  we  believe  that 
card  sponsors  will  provide  as  much 
information  through  the  most  efficient 
communication  channels  to  limit  the 
potential  impact  on  the  customer 
service  call  center.  We  believe  that  a 
well  thought  out  outreach  strategy  and 
the  effective  use  of  various 
communication  channels,  in  addition  to 
the  information  that  we  and  the 
consortium's  price  comparison  system 
make  available,  will  serve  to  minimize 
the  amount  of  time  that  is  needed  on  the 
phone  when  a  beneficiary  does  contact 
a  customer  service  representative,  as 
well  as  the  portion  of  beneficiaries  or 
their  caregivers  who  will  call  to  speak 
to  a  card  sponsor's  customer  service 
representatives.  In  circumstances  where 
the  same  beneficiary  calls  the  call 
center,  we  believe  each  call  will  be  for 
a  different  purpose,  such  as  to  clarify 
information  to  make  an  enrollment 
choice,  to  complain,  or  to  disenroU.  Our 
estimate  accommodates  what  we  believe 
is  a  reasonable  expectation  for  multiple 
calls  from  a  beneficiary.  We  did  not 
include  fax  and  Internet  costs  in  this 
estimate  because  the  use  of  these 
technologies  by  the  card  program 
sponsors  is  less  expensive  than  the  use 
of  hard  copy  production  and  mail; 
therefore,  we  believe  the  costs  of  these 
communication  chaimels  are  at  least 
covered,  if  not  over-represented,  in  our 
information  and  outreach  production 
and  distribution  cost  estimate.  Having 


estimated  these  major  administrative  ' 
costs  and  reflecting  them  in  terms  of 
new  enioUees,  we  have  demonstrated 
that  these  costs  can  be  covered  with  a 
one-time  enrollment  fee  of  up  to  $25, 
leaving  potentially  substantial  reserve  to 
cover  other,  less  significant  costs  not 
expressed  in  this  estimate.  Therefore, 
we  do  not  agree  that  an  annual  fee  is 
necessary  to  support  the  administrative 
costs  of  this  initiative. 

5.  Total  Estimated  Major  Administrative 
Costs  to  Card  Sponsors 

This  analysis  is  different  from  that  of 
the  proposed  rule;  it  has  been  refined  to 
more  closely  reflect  alternative 
commimication  channels  card  sponsors 
are  likely  to  employ  to  conduct  outreach 
and  enroll  beneficiaries.  Further,  we 
significantly  adjusted  upward  the  size  of 
the  population  in  Year  Two  to 
accommodate  communications 
attributable  to  disenrollments  and 
complaints. 

As  shown  in  Table  5,  we  have  totaled 
all  the  costs  for  Year  One  and  Year  Two 
represented  in  this  analysis:  (1)  the 
administrative  consortium,  its  start-up 
and  activities;  (2)  information  and 
outreach  materials  (production  and 
distribution);  (3)  and  the  customer 
service  call  center.  We  estimate  total 
Year  One  costs  of  $85.33  million;  these 
costs  are  to  be  borne  by  the  endorsed 
card  sponsors.  We  estimate  a  per 
national  card  sponsor  cost  of  $8.21 
million,  and  a  per  regional  card  sponsor 
cost  of  $.64  million,  with  a  per  new 
enroUee  cost  of  $7.89. 

In  the  second  year,  we  estimate  total 
costs  of  $30.66  million  across  all  card 
sponsors.  We  estimate  a  national  card 
program  sponsor  cost  of  $2.95  million, 
and  a  regional  card  program  sponsor  of 
$.23  million,  with  a  per  new  enroUee 
cost  of  $24.41. 

For  national  and  regional  programs, 
this  cost  analysis  for  both  the  first  and 
second  year  of  operation  demonstrates 
that  a  one-time  enrollment  fee  of  $25  (a 
new  fee  could  be  charged  if  the 
beneficiary  switches  programs)  can 
cover  the  card  program's  major 
administrative  costs,  including  costs 
associated  with  the  operation  of  the 
consortium.  Alternatively,  a  drug  card 
program  sponsor  could  choose  to  charge 
a  lower  or  no  enrollment  fee  and 
support  operating  expenses  through  a 
portion  of  the  manufacturer  rebates. 

The  niunbers  in  Table  5  do  not  add 
exactly  due  to  roimding. 
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Table  5.— Summary  of  Cost  Estimates  for  Major  Administrative  Activities 

1 

Per  new  en- 

■ 

roliee  cost 

(10.8  million 

enrollments. 

Year  one 

Per  sponsor 
cost 

including  first 

time  and 

disenrolled/re- 

enrdled  bene- 

fiaanes) 

Consortium  its  start-up  and  activities: 

National              

$317,212 
$24,879 

$0  30 

Reaional                                   

$0  30 

Information  and  outreach  materials  production  &  distribution: 

National           

$3,664,892 
$287,443 

$3.52 

Reaional                

$3.52 

Call  Center— Interactive  Voice  Response  (IVR): 

National                   ' 

$764,452 
$59,957 

$0  73 

Reaional                                   

$0  73 

Call  Center— Customer  service  representative  costs: 

National                             

$3,464,755 
$271,746 

$3  33 

Regional 

$3.33 

Total: 

National                                                    

$8,211,311 
$644,024 

$7  89 

Reaional           

$7.89 

Per  new  en- 

roUee cost 

(1.2  million  en- 

rollments, in- 

Year two 

Per  sponsor 
cost 

cluding  first 

time  and 

disenrolled/re- 

enrolled  bene- 

ficiaries) 

Consortium  its  start-up  and  activities: 

National                 

$108,843 
$8,537 

$.90 

Regional                                      

$.90 

Information  and  outreacti  materials  production  &  distribution: 

National                   

$869,000 
$68,157 

$7  19 

Regional                            

$7.19 

Call  Center— Interactive  Voice  Response  (IVR): 

National                

$214,352 
$16,812 

$1.77 

Reaional                                     

$1.77 

Customer  Service  Call  Center: 

National                                                                    

$1,757,709 
$137,859 

$14.54 

Reaional                    

$14.54 

Total: 

National                                                       , 

$2,949,903 
$231,365 

$24.41 

Regional             

$24.41 

6.  Manufacturer  Rebates  or  Discounts 

We  do  not  estimate  the  administrative 
costs  of  negotiating  manufacturer 
rebates  or  discounts  and  sharing  them 
with  beneficiaries  as  we  believe  that  the 
experience  criteria  for  endorsement 
ensures  that  the  infrastructure  for  this 
activity  will  already  be  available  to  the 
card  sponsors  and -that  this  is  part  of 
usual  and  customary  practice  for  the 
organizations  likely  to  apply  and  be 
endorsed.  We  require  that  these  rebates 
or  discounts  will  have  to  be  shared  with 
beneficiaries  either  directly  or  indirectly 
through  pharmacies.  We  anticipate  that 
this  requirement  will  promote  better 
drug  prices  for  beneficiaries  or  enhance 


pharmacy  participation  in  a  drug  card 
program's  network.  Further,  we 
anticipate  that  sharing  indirectly  with 
pharmacies  could  promote  enhanced 
pharmacy  services. 

7.  Medicare's  Beneficiary  Education  and 
Outreach  Plans 

Medicare  beneficiaries  will  benefit 
from  the  education  and  outreach  plans 
we  outline  in  this  final  rule.  In  addition 
to  information  that  we  anticipate  will  be 
available  through  the  endorsed  card 
sponsors,  the  information  we  will 
impart  on  our  web  site,  through 
brochures,  and  in  beneficiary  calls  to 
the  1-800-Medicare  telephone  number 
will  assist  beneficiaries  in  gaining 


knowledge  about  whether  and  how  to 
participate  in  a  Medicare-endorsed 
prescription  drug  card  program.  In 
addition,  beneficiaries  will  benefit  from 
the  basic  information  imparted 
regarding  how  to  use  tools  to  manage 
drug  costs.  Also,  we  will  benefit  from 
the  infrastructure  built  for,  and  the 
experience  gained  from,  educating 
beneficiaries  about  using  private  sector 
tools  to  lower  their  out-of-pocket 
prescription  drug  costs  and  enhance  the 
pharmacy  services  they  will  receive  in 
preparation  for  a  Medicare  prescription 
drug  benefit. 

Commenf.Two  commenters  made  the 
point  that  development  of  new 
manufacturer  discount  cards,  which 
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provide  substantial  savings  to  low- 
income  Medicare  beneficiaries,  make 
tbe  Medicare-Endorsed  Prescription 
Drug  Card  Assistance  Initiative 
unnecessary.  The  commenters  indicate 
that  the  initiative  will  create  additional 
administrative  burden  and  may 
undermine  the  new  manufacturer  cards. 
Response:  We  agree  generally  that  the 
new  manufacturer  discount  cards  can 
provide  substantial  savings  to  low- 
income  Medicare  beneficiaries.  We 
disagree  that  their  availability  makes 
this  initiative  unnecessary.  We  believe 
there  is  important  value  for  Medicare 
beneficiaries  in  the  education  and 
assistance  made  available  under  this 
initiative  that  does  not  exist  in  the 
current  discount  card  market.  We 
believe  that  enrollment  exclusivity  will 
provide  meaningful  savings  and  limit 
beneficiary  confusion  associated  with 
beneficiary  participation  in  multiple 
card  programs.  Further,  there  are  a 
significant  number  of  beneficiaries  who 
do  not  qualify  for  manufacturer  card 
programs  who  will  benefit  under  this 
initiative.  While  we  agree  that  there  is 
administrative  burden  associated  with 
this  initiative,  we  believe  there  are 
counter  costs  in  time  and  effort  to 
beneficiaries  and  administrative 
inefficiencies  in  the  performance  of  the 
discount  card  market  associated  with 
beneficiaries  participating  in  multiple 
card  programs  that  will  be  minimized 
by  this  initiative.  Moreover,  we  have 
demonstrated  that  the  administrative 
costs  of  this  initiative  will  likely  be 
more  than  offset  through  a  one-time 
enrollment  fee.  We  do  not  believe  that 
this  initiative  will  undermine 
manufacturer  card  programs,  as  they 
offer  obvious  and  significant  discounts 
for  beneficiaries  who  qualify.  Rather, 
some  of  the  impediments  to 
participation  by  beneficiaries  in  the 
manufactuirer  cards  appear  to  be  lack  of 
uniformity  in  eligibility  requirements, 
complexity  of  demonstrating  eligibility, 
and  perceived  stigma  associated  with 
low-income  initiatives.  We  believe  our 
initiative  offers  an  important  new 
choice  for  beneficiaries  that  is  not 
encumbered  by  these  impediments. 

H.  Conclusion  to  Impact  Analysis 

Evidence  of  trends  in  prescription 
drug  use  and  spending,  changes  in 
pharmacy  acquisition  costs  for  drugs  at 
a  time  of  increased  presence  of 
pharmacy  benefit  management 
strategies,  and  strategies  for  varying 
drug  prices  and  manufacturer  rebates  or 
discounts  indicate  a  dynamic  market 
that  adjusts  and  returns  to  equilibrium. 
Pharmacy  benefit  management  tools  are 
a  feature  of  the  ciurent  prescription 
drug  market  and  are  used  to  lower  drug 


costs.  The  implementation  of  the 
Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  in  this 
environment  will  educate  Medicare 
beneficiaries  and  provide  them  with 
experience  with  the  private  sector  tools 
used  to  lower  drug  prices. 

In  accordance  with  the  provisions  of 
Executive  Order  12866,  this  final  rule 
was  reviewed  by  the  Office  of 
Management  and  Budget. 

List  of  Subjects  in  42  CFR  Part  403 

Grant  programs-health.  Health 
insurance.  Hospitals,  Intergovernmental 
relations.  Medicare,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble,  the  Centers  for  Medicare  & 
Medicaid  Services  amends  42  CFR 
chapter  IV,  part  403  as  set  forth  below: 

PART  403— SPECIAL  PROGRAMS  AND 
PROJECTS 

1.  The  authority  citation  for  part  403 
is  revised  to  read  as  follows: 

Authority:  42  U.S.C.  1359b-3  and  sees. 
1102  and  1871  of  the  Social  Security  Act  (42 
U.S.C.  1302  and  1395hh). 

2.  Add  a  new  subpart  H,  consisting  of 
§§  403.800  through  403.820,  to  part  403 
to  read  as  follows: 

Subpart  H — Medicare-Endorsed 
Prescription  Drug  Card  Assistance  Initiative 

Sec. 

403.800     Basis  and  scope. 
403.802     Definitions. 
403.804    General  rules  for  Medicare 
endorsement. 

403.806  Requirements  for  eligibility  for 
endorsement. 

403.807  Application  process. 

403.808  Agreement  terms  and  conditions. 

403.810  Administrative  consortium 
responsibilities  and  oversight. 

403.81 1  Beneficiary  enrollment. 

403.812  Withdrawal  of  endorsement. 
403.820    Oversight  and  beneficiary 

education. 

Subpart  H — Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative 

§  403.800    Basis  and  scope. 

(a)  Provisions  of  the  legislation.  This 
subpart  implements,  in  part,  the 
provisions  of  section  4359  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990  (OBRA).  Section  4359  of  OBRA 
requires  the  Secretary  to  establish  a 
health  insurance  advisory  service 
program  (the  beneficiary  assistance 
program)  to  assist  Medicare 
beneficiaries  with  the  receipt  of  services 
(including  both  covered  and  uncovered 
benefits)  under  the  Medicare  and 
Medicaid  programs  and  other  health 
insiu-ance  programs.  The  subpart  is  also 


based  on  sections  1102  and  1871  of  the 
Act. 

(b)  Scope  of  subpart.  This  subpart  sets 
forth  the  standards  and  procedures  CMS 
uses  to  implement  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

§403.802    Definitions. 

For  purposes  of  this  subpart,  the 
following  definitions  apply: 

Administrative  consortium  means  a 
private  entity  established  and  financed 
by  the  Medicare-endorsed  prescription 
drug  card  program  sponsors  to  carry  out 
a  set  of  specific  administrative  tasks 
required  under  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative. 

Applicant  means  the  organization  or 
entity  (along  with  any  subcontractors  or 
others  with  whom  it  has  legal 
arrangements  for  the  purpose  of  meeting 
the  requirements  for  endorsement)  that 
is  applying  for  Medicare  endorsement  of 
its  prescription  drug  discount  card 
program. 

Application  means  the  document 
submitted  to  CMS  by  an  applicant  that 
demonstrates  compliance  with  the 
requirements  specified  in  this  subpart  in 
order  to  obtain  Medicare  endorsement 
of  the  applicant's  drug  card  program. 

Formulary  means  the  list  of  specific 
drugs  for  which  the  Medicare-endorsed 
prescription  drug  card  program  offers 
discoimts  to  Medicare  beneficiaries 
enrolled  in  the  Medicare-endorsed 
prescription  drug  card  program. 

Medicare-Endorsed  Prescription  Drug 
Card  Assistance  Initiative  means  an 
effort  whereby  CMS  provides 
information,  counseling,  and  assistance 
to  Mediccire  beneficiaries  by  soliciting 
applications  for  Medicare  endorsement 
of  prescription  drug  card  programs, 
reviewing  them,  offering  agreements  to 
program  sponsors  that  meet  all  of  the 
requirements  for  endorsement,  awarding 
Medicare  endorsements  to  program 
sponsors  who  sign  the  agreement,  and 
educating  beneficiaries  about  the 
options  available  to  them  in  the  private 
marketplace. 

Medicare-endorsed  prescription  drug 
card  program  means  a  program 
developed  by  an  organization  or  group 
of  organizations,  endorsed  by  CMS 
under  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative,  to  educate  Medicare 
beneficiaries  about  tools  to  lower  their 
prescription  drug  costs  and  to  offer 
prescription  drug  discount  cards  to 
Medicare  beneficiaries. 

Medicare-endorsed  prescription  drug 
card  program  sponsor  means  any 
applicant  that  has  received  endorsement 
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itom  Medicare  for  its  prescription  drug 
card  program! 

Solicitation  means  a  notice  published 
in  the  Federal  Register  annoimcing  a 
request  for  applications  bprn  applicants 
seeking  Medicare  endorsement  for  their 
prescription  drug  card  programs. 

§403.804    General  rules  for  Medicare 


(a)  Applications.  Applicants  must 
submit  applications  by  the  deadline 
aimounced  in  the  solicitation  to 
participate  in  the  Medicare-Endorsed 
Prescription  Drug  Card  Assistance 
Initiative  and  become  a  Medicare- 
endorsed  prescription  drug  card 
program  sponsor. 

(b)  Number  of  programs  sponsored. 
An  organization  or  entity  may  sponsor 
no  more  than  two  drug  card  programs. 
The  same  organization  or  entity  may 
have  operational  responsibilities  in 
multiple  drug  card  programs. 

(c)  Requirements.  In  order  to  be 
eligible  for  endorsement,  applicants 
must  submit  applications  and  meet  all 
of  the  requirements  specified  in 
§403.806. 

(d)  Eligibility  to  receive  endorsement. 
Any  applicant  that  submits  an 
application  by  the  deadline  annoimced 
in  the  solicitation  that  contains  all 
information  necessary  for  CMS  to 
determine  whether  the  applicant  meets 
all  of  the  requirements  in  §  403.806,  and 
whose  application  meets  all  of  the 
requirements  in  §  403.806,  will  be 
eligible  to  enter  into  an  agreement  with 
CMS  to  receive  a  Medicare 
endorsement. 

(e)  Period  of  endorsement.  In  Year 
One  of  the  initiative,  the  Medicare 
endorsement  will  be  effective  for  a 
period  of  at  least  12  months  but  fewer 
than  24  months.  Beginning  in  Year  Two, 
the  endorsement  will  be  effective  at 
least  12  months,  but  fewer  than  15 
months.  CMS  will  consider  card 
program  sponsor  performance  under  an 
existing  Medicare  endorsement  as  a 
factor  in  determining  eligibility  for 
endorsement  in  future  aimual  cycles. 

(f)  Termination  of  endorsement  by 
CMS.  CMS  may  terminate  the 
endorsement  at  any  time. 

(g)  Termination  of  participation  by 
Medicare-endorsed  drug  card  sponsor. 
A  Medicare-endorsed  prescription  drug 
card  program  sponsor  may  choose  not  to 
continue  participation  in  the  Medicare- 
Endorsed  Prescription  Drug  Card 
Assistance  Initiative. 

(h)  Notification  to  beneficiaries  of 
termination  of  participation.  (1)  In  the 
event  of  termination  of  participation  in 
the  initiative  by  the  drug  card  program 
sponsor,  or  termination  by  CMS,  the 
Medicare-endorsed  prescription  drug 


card  program  sponsor  must  notify  all  of 
its  Medicare  beneficiary  enrollees  in 
writing  that  they  may  enroll  in  an 
alternative  Medicare-endorsed 
prescription  drug  card  program.  This 
notice  must  be  provided  by  United 
States  mail  within  10  days  of  providing 
CMS  with  notice  of  termination  or 
within  10  days  of  receiving  notice  of 
termination  from  CMS. 

(2)  In  the  event  of  termination  by  the 
drug  card  program  sponsor,  or 
termination  by  CMS,  drug  card 
programs  must  remain  available  to 
beneficiaries  for  90  days  after 
beneficiaries  are  provided  with  notice  of 
termination.  In  the  event  of  termination 
by  the  drug  card  program  sponsor,  or 
termination  by  CMS,  drug  card  program 
sponsors  must  suspend  information  and 
outreach  and  eru'ollment  of  beneficiaries 
once  beneficiaries  have  been  notified  of 
the  termination. 

§  403.806    rtequiremento  for  eligibility  for 
endorsement. 

(a)  General.  To  be  eligible  for 
Medicare  endorsement,  an  applicant 
must  submit  an  application  by  the 
deadline  aimounced  in  the  solicitation, 
demonstrating  that  it  meets  and  will 
comply  with  the  requirements  described 
in  this  section. 

(b)  Applicant  structure,  experience, 
and  participation  in  administrative 
consortium.  (1)  A  single  organization  or 
entity  that  is  either  the  applicant  or  a 
subcontractor  or  under  other  legal 
arrangement  with  the  applicant  must 
have  no  less  than  3  years  experience  in 
pharmacy  benefit  management,  in 
administering  a  prescription  drug 
discount  program,  or  in  administering  a 
low  income  drug  assistance  program 
that  provides  prescription  drugs  at  low 
or  no  cost; 

(2)  A  single  organization  or  entity  that 
is  either  the  applicant  or  a  subcontractor 
or  under  other  legal  arrangement  with 
the  applicant  must,  at  the  time  of 
application  for  endorsement,  manage  at 
least  1  million  covered  lives  in  an 
insured  pharmacy  benefit,  prescription 
drug  discount  program,  or  a  low  income 
drug  assistance  program  that  provides 
prescription  drugs  at  low  or  no  cost. 

(3)  A  single  organization  or  entity  that 
is  either  the  applicant  or  a  subcontractor 
or  under  other  legal  arrangement  with 
the  applicant  must — 

(i)  Have  a  pharmacy  network  serving 
all  50  States  and  the  District  of 
Columbia  to  qualify  as  a  national 
program;  or 

(ii)  Have  a  regional  pharmacy  network 
serving  at  least  2  contiguous  States 
(with  the  exception  of  Hawaii  and 
Alaska,  which  can  partner  with  2  or 


more  contiguous  States)  to  qualify  as  a 
regional  program. 

(4)  The  applicant  must  demonstrate 
that  it  is  financially  solvent. 

(5)  The  applicant  must  have  a 
satisfactory  record  of  integrity  and 
business  ethics. 

(6)  The  applicant  must  agree  to,  and 
demonstrate  the  ability  to,  jointly 
administer,  abide  by  the  guidelines  of, 
and  fund  a  private  administrative 
consortium  with  other  Medicare- 
endorsed  prescription  drug  card 
program  sponsors  in  accordance  with 
the  requirements  of  this  subpart. 

(7)  The  applicant  must  comply  with 
all  applicable  Federal  and  State  laws. 

(c)  Customer  senrice.  The  applicant 
must  comply  with  the  following 
customer  service  requirements: 

(1)  Limit  its  one  time  enrollment  fee 
in  Year  One  to  no  more  than  $25.  In 
future  years,  CMS  may  adjust  the  fee 
based  on  a  determination  of  what  is  a 
reasonable  amount  to  defray  costs  of  the 
applicant's  administrative  activities. 

(2)  Enroll  only  Medicare  beneficiaries, 
and  all  Medicare  beneficiaries  who  wish 
to  participate  in  its  Medicare-endorsed 
prescription  drug  card  program. 

(3)  Provide  information  and  outreach 
materials  regarding  its  Medicare- 
endorsed  prescription  drug  card 
program  to  all  enrolled  Medicare 
beneficiaries. 

(4)  Maintain  a  toll  free  customer  call 
center  that  is  open  during  usual 
business  hours  and  that  provides 
customer  telephone  service,  including 
to  pharmacists,  in  accordance  with 
standard  business  practices. 

(d)  Privacy  and  confidentiality  of 
beneficiary-specific  information.  (1)  The 
applicant  must  comply,  beginning  at  the 
time  of  Medicare  endorsement,  with  45 
CFR  160.103,  160.202,  164.501  through 
164.514,  and  164.520,  subject  to  the 
following  modifications: 

(i)  All  references  to  covered  entities 
will  be  applicable  to  the  drug  card 
sponsor,  and  health  care  operations 
means  the  routine  activities,  including 
providing  information  and  outreach,  as 
provided  under  the  Medicare 
endorsement;  and 

(ii)  For  the  purpose  of  authorization 
in  45  CFR  164.508,  marketing  means 
any  use  or  disclosure  of  protected  health 
information  to  be  outside  the  scope  of 
Medicare  endorsement. 

(2)  The  applicant  must  develop  and 
implement  a  written  data  security  plan 
for  protected  health  information. 

(3)  The  requirements  of  this  paragraph 
(d)  are  enforceable  by  CMS  under  the 
provisions  of  §403.812. 

(4)  Nothing  in  this  paragraph  (d) 
modifies  the  applicability  of  45  CFR 
160.103.  160.202,  164.501  through 
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164.514,  and  164.520  to  organizations  or 
entities  independently  subject  to  the 
mandates  of  the  Healdi  Insurance 
Portability  and  Accountability  Act  of 
1996  (HIPAA). 

(e)  Discounts,  rebates,  and  access. 
The  applicant  must  comply  with  the 
following  discount,  rebate,  and  access 
requirements: 

fl)  Offer  a  discount  on  at  least  one 
brand  name  or  generic  prescription  drug 
in  each  of  the  therapeutic  drug  classes, 
groups,  or  subgroups  representing  the 
prescription  drugs  commonly  needed  by 
Medicare  beneficiaries. 

(2)  Obtain  pharmaceutical 
manufacturer  drug  rebates  or  discounts 
on  brand  name  or  generic  drugs  or  both, 
and  ensure  that  a  substantial  share  is 
provided  to  beneficiaries  either  directly 
or  indirectly  through  pharmacies. 

(3)  Ensure  that  a  specific  drug  offered 
under  the  program  is  not  dropped  from 
the  formulary  nor  its  price  increased  for 
periods  of  at  least  60  days,  starting  on 
the  first  day  of  the  program's  operation, 
and  notify  CMS,  the  consortium,  and 
the  network  pharmacies  of  these 
changes  30  days  before  the  change 
becomes  effective. 

(4)  Guarantee  that  for  the  drugs  for 
which  the  applicant  will  offer 
discounts.  Medicare  beneficiaries 
enrolled  in  its  Medicare-endorsed 
prescription  drug  discount  card  program 
will  receive  the  lower  of  the  discounted 
price  available  through  the  program,  or 
the  price  the  pharmacy  would  charge  a 
cash  paying  customer. 

(5)  Have  a  national  or  regional 
contracted  pharmacy  network  sufficient 
to  ensiue  that  pharmacies  are  locally 
accessible  to  beneficiaries  where  the 
drug  discount  card  will  be  offered.  At 
least  90  percent  of  Medicare 
beneficiaries,  on  average,  in  all 
Metropolitan  Statistical  Areas  (MSAs) 
served  by  the  program  must  live  within 
5  miles  of  a  contracted  pharmacy;  and 
at  least  90  percent  of  Medicare 
beneficiaries,  on  average,  in  all  non- 
MSAs  served  by  the  program  must  live 
within  10  miles  of  a  contracted 
pharmacy. 

(6)  Provide  to  the  administrative 
consortium  information  on  drugs  and 
their  pricing  included  in  the  applicant's 
formularies. 

§403.807    Application  process. 

(a)  CMS  will  solicit  applications 
through  an  application  process. 

(b)  CMS  will  review  applications  and 
determine  whether  the  applicant  has 
met  and  is  able  to  comply  with  all  of  the 
requirements  set  forth  in  §403.806  to 
become  Medicare-endorsed. 

(c)  All  applications  that  are  submitted 
by  the  deadline  announced  in  the 


solicitation  and  that  demonstrate  that 
the  applicant  has  met  and  is  able  to 
comply  with  all  of  the  requirements  to 
become  Medicare-endorsed  will  be 
eligible  to  enter  into  an  agreement  to 
receive  Medicare  endorsement  fi'om 
CMS. 

§  403.808    Agreement  terms  and 
conditions. 

In  order  to  receive  a  Medicare 
endorsement,  an  applicant  that 
complies  with  all  of  the  application 
procedures  and  meets  all  of  the 
requirements  described  in  this  subpart 
must  enter  into  a  written  agreement 
with  CMS.  The  agreement  must  include 
a  statement  by  the  applicant  that  it  has 
met  the  requirements  of  this  subpart  and 
will  continue  to  meet  all  requirements 
as  long  as  the  agreement  is  in  effect.  The 
agreement  must  include  a  statement  that 
the  applicant  will  comply  with 
information  and  outreach  guidelines 
established  by  CMS. 

§  403.81 0    Administrative  consortium 
responsibilities  and  oversight. 

(a)  The  administrative  consortium 
will  be  responsible  for — 

(1)  Ensuring  that  beneficiaries  are  not 
enrolled  in  more  than  one  Medicare- 
endorsed  prescription  drug  card 
program  at  the  same  time; 

(2)  Facilitating  the  publication  of,  or 
publishing,  information,  including 
comparative  price  information  on 
discounted  drugs,  that  assists 
beneficiaries  in  determining  which 
Medicare-endorsed  prescription  drug 
card  program  is  the  most  appropriate  for 
their  needs; 

(3)  Ensuring  the  integrity  of  the 
information  distributed  by  the 
Medicare-endorsed  prescription  drug 
card  progreims;  and 

(4)  Developing  and  implementing  a 
written  data  seciirity  plan  for  protected 
health  information;  and 

(5)  Abiding  by  applicable  Federal  and 
State  laws. 

(b)  In  order  to  facilitate  the  formation 
of  the  administrative  consortiiun  and 
ensure  that  all  functions  are  performed 
in  a  timely  manner,  CMS  may  assist  in 
the  start-up  of  the  administrative 
consortium  and  perform  any  of  the 
functions  in  this  section  for  a 
transitional  period  of  time. 

§  403.81 1     Beneficiary  enrollment. 

(a)  Individual  enrollment.  (1) 
Medicare  beneficiaries  who  are 
enrolling  in  a  Medicare-endorsed 
prescription  drug  card  program  for  the 
first  time  may  eiuoll  at  any  time. 

(2)  Once  eiu-oUed,  a  Medicare 
beneficiary  may  belong  to  only  one 
Medicare-endorsed  prescription  drug 
card  program  at  a  time. 


(3)  Once  em-oUed,  and  except  as 
provided  in  paragraph  (a)(4)  of  this 
section,  enroUees  may  change 
enrollment  to  a  different  Medicare- 
endorsed  prescription  drug  card 
program,  to  be  effective  the  first  day  of 
the  following  January  or  July  following 
the  request  for  change,  whichever  comes 
first. 

(4)  If  the  Medicare  endorsement  of  a 
prescription  drug  card  program  is 
terminated,  either  by  CMS  or  by  the 
sponsor,  eiu-oUed  Medicare  beneficiaries 
may  enroll  in  a  different  Medicare- 
endorsed  prescription  drug  card 
program  to  become  effective 
immediately. 

(b)  Group  enrollment.  (1)  The 
prescription  drug  card  program  sponsor 
may  accept  group  eiu-oUment  from 
health  insurers  and  must  ensure — 

(i)  Disclosure  to  Medicare 
beneficiaries  of  the  intent  to  enroll  them 
as  a  group; 

(ii)  Disclosine  to  beneficiaries  of  the 
enrollment  exclusivity  restrictions  and 
other  enrollment  rules  of  the  initiative; 

(2)  Medicare-i-Choice  (M+C) 
organizations  may  subsidize  the 
enrollment  fee  and  offer  the  drug  card 
program  as  part  of  their  Adjusted 
Community  Rate  filing,  but  may  not 
require  eiu'ollment  in  a  drug  card 
program  as  a  condition  of  enrollment  in 
any  of  their  M+C  plans. 

§  403.81 2    Withdrawal  of  endorsement 

If  CMS  obtains  evidence  that  a 
Medicare-endorsed  prescription  drug 
card  program  or  its  sponsor  has  failed  to 
meet  any  of  the  requirements  for 
endorsement  or  has  not  complied  with 
the  agreement  necessary  to  receive 
endorsement  under  this  subpart,  CMS 
may  withdraw  the  endorsement.  CMS 
may  also  take  appropriate  intermediate 
actions  and  may  also  refer  the  card 
program  sponsor  to  appropriate  Federal 
or  State  authorities,  including  the  Office 
of  Inspector  General,  for  sanctions  or 
prosecution  under  section  1140  of  the 
Act. 

§403.820    Oversight  and  beneficiary 
education. 

(a)  The  Medicare-endorsed 
prescription  drug  card  program  sponsor 
must  report  to  CMS  on  a  periodic  basis 
on  major  features  of  its  programs  that 
correspond  to  the  qualifications  for 
endorsement,  including  savings  to 
beneficiaries,  customer  service,  and 
discount  card  program  operations.  Card 
program  sponsors  must  certify  the 
validity  of  their  reported  data. 

(b)  The  Medicare-endorsed 
prescription  drug  card  program  sponsor 
must  establish  and  maintain  a  customer 
complaints  process.  This  process  must 


be  designed  to  track  and  address  in  a 
timely  maimer  enroUees'  complaints 
about  any  aspect  of  the  drug  card 
program. 

(c)  CMS  will  conduct  beneficiary 
education  about,  and  oversight  of,  the 


Medicare-endorsed  prescription  drug 
card  programs,  as  determined  by  CMS. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  93.773,  Medicare — Hospital 
Insurance;  and  Program  No.  93.774, 
Medicare — Supplementary  Medical 
Insurance  Program) 


Dated:  August  21.  2002. 

Thomas  A.  Scully, 

Administrator.  Centers  for  Medicare  & 
Medicaid  Services. 

Dated:  August  21.  2002. 

Tommy  G.  Thompson, 

Secretary'. 

(FR  Do{..  02-223Hi  Filed  8-30-02:  8:4n  am] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

24  CFR  Part  982 

[Docket  r4o.  FR  4672-F-02] 
RIN  2577-AC29  ! 

Exception  Payment  Standard  to  Offset 
Increase  in  Utility  Costs  in  the  Housing 
Choice  Voucher  Program 

agency:  OfGce  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Final  rule. 

summary:  This  final  rule  withdraws  the 
interim  rule  that  temporarily  increased 
FMRs  in  areas  affected  by  increased 
utility  prices,  and  restores  the  regulatory 
language  to  that  which  was  in  effect 
before  the  issuance  of  the  interim  rule. 
DATES:  Effective  Date:  October  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gerald  J.  Benoit,  Office  of  Public  and 
Indian  Housing,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  SW.,  Room  4210,  Washington, 
DC  20410-0001;  telephone  (202)  708- 
0477  (this  is  not  a  toll-free  number). 
Persons  with  heahng-or  speech- 
impairments  may  access  these  numbers 
via  TTY  by  calling  the  Federal 
Information  Relay  Service  at  (800)  877- 
8339  (this  is  a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

1.  The  June  6,  2001  Interim  Rule 

During  Fiscal  Year  (FY)  2001, 
increased  energy  costs  in  some  parts  of 
the  coimtry  had  an  adverse  impact  on 
the  ability  of  applicants  and  participants 
in  the  Housing  Choice  Voucher  program 
to  either  lease  a  imit  while  paying  no 
more  than  40  percent  of  their  income  for 
rent,  or,  once  having  leased  a  unit,  to 
continue  to  pay  both  rent  and  the  higher 
utility  costs.  In  order  to  mitigate  those 
effects,  in  the  interim  rule  issued  on 
June  6,  2001  (66  FR  30568),  HUD 
temporarily  approved  higher  exception 
payment  standard  amounts  for  certain 
Public  Housing  Agencies  (PHAs)  that 
adopted  new  utility  allowance 
schedules  after  October  1,  2000  of 
between  110%  and  120%  of  the  FMRs 
without  requiring  those  PHAs  to  seek 
HUD  approval.  HUD  calculated  these 
exception  payment  standards  using  the 
most  recent  rental  data,  which  are  also 
the  same  data  on  which  the  FY  2002 
FMRs  are  based,  which  had  the  effect  of 
raising  the  exception  payment  standard 
amount  to  between  110%  and  120%  of 
then-current  FMRs  in  areas  where 
energy  costs  have  increased 
substantially. 


The  interim  rule  by  its  own  term  was 
applicable  only  for  the  balance  of  the 
Federal  Fiscal  Year  ending  September 
30,  2001.  The  FMRs  for  FY  2002.  which 
have  now  been  published,  reflect  the 
most  recent  rental  data,  including  the 
increased  cost  of  utilities. 

2.  This  Final  Rule 

The  interim  rule  provided  for 
termination  on  its  own  terms  after 
September  30,  2001.  The  FMRs  that 
went  into  effect  as  of  October  1,  2001, 
reflect  the  latest  rental  data,  including 
the  increased  utility  costs  [see  66  FR 
50024,  October  1,  2001).  Therefore,  no 
further  alteration  of  the  FMRs  is 
necessary.  Accordingly,  this  final  rule 
withdraws  the  changes  made  by  the 
June  6,  2001,  interim  rule,  and  restores 
the  regulatory  language  to  that  which 
was  in  effect  before  the  issuance,  of  the 
interim  rule. 

3.  Public  Comments 

HUD  received  no  public  comments  on 
this  rule. 

Findings  and  Certifications 

Regulatory  Flexibility  Act 

The  Secretary,  in  accordance  with  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
605(b)),  has  reviewed  and  approved  this 
rule,  and  in  so  doing  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This  rule 
withdraws  the  interim  rule  that  allowed 
PHAs  in  areas  affected  by  sharply 
increased  utility  costs  to  use  the  new 
rental  data  before  the  FY  2002  FMRs 
went  into  effect  nationwide.  This  rule 
simply  recognizes  that  the  FY  2002 
FMRs  are  in  effect.  There  is  no  change 
from  the  viewpoint  of  the  affected 
PHAs. 

Enviromnental  Impact 

This  rule  relates  to  establishment  of 
rate  or  cost  determinations  and  related 
external  administrative  requirements 
and  procedures  which  do  not  constitute 
a  development  decision  that  affects  the 
physical  condition  of  specific  project 
areas  or  building  sites.  Accordingly, 
under  24  CFR  50.19(c)(6),  this  rule  is 
categorically  excluded  from 
environmental  review  under  the 
National  Environmental  Policy  Act  of 
1969  (42  U.S.C.  4321). 

Executive  Order  13132,  Federalism 

Executive  Order  13132  (entitled 
"Federalism")  prohibits,  to  the  extent 
practicable  and  permitted  by  law,  an 
agency  from  promulgating  a  regulation 
that  has  federalism  implications  and 
either  imposes  substantial  direct 
compliance  costs  on  State  and  local 


governments  and  is  not  required  by 
statute,  or  preempts  State  law,  imless 
the  relevant  requirements  of  section  6  of 
the  Executive  Order  are  met.  This  rule 
does  not  have  federalism  implications 
and  does  not  impose  substantial  direct 
compliance  costs  on  State  and  local 
governments  or  preempt  State  law 
within  the  meaning  of  the  Executive 
Order. 

Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4; 
approved  March  22, 1995)  (UMRA) 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments,  and  on  the  private 
sector.  This  rule  does  not  impose  any 
Federal  mandates  on  any  State,  local,  or 
tribal  govenmients,  or  on  the  private 
sector,  within  the  meaning  of  the 
UMRA. 

Catalog  of  Federal  Domestic  Assistance 

The  Catalog  of  Federal  Domestic 
Assistance  number  applicable  to  the 
program  affected  by  this  rule  is  14.871. 

List  of  Subjects  in  24  CFR  Part  982 

Grant  programs — housing  and 
commimity  development,  Housing, 
Low-  and  moderate-income  housing. 
Rent  subsidies,  Reporting  and 
recordkeeping  requirements. 

For  the  reasons  stated  in  the 
preamble,  HUD  amends  24  CFR  part  982 
as  follows: 

PART  982— SECTION  8  TENANT 
BASED  ASSISTANCE:  HOUSING 
CHOICE  VOUCHER  PROGRAM 

1.  The  authority  citation  for  24  CFR 
part  982  continues^to  read  as  follows: 

Authority:  42  U.S.C.  1437f  and  3535(d). 

2.  Amend  §  982.503  as  follows: 

a.  Revise  paragraph  (b)(2)  to  read  as 
follows; 

b.  Revise  the  introductory  text  of 
paragraph  (c)(2)(i);  and 

c.  Remove  paragraph  (c)(2)(iii). 

§  982.503    Voucher  tenancy;  payment 
standard  amount  and  schedule. 

***** 

■  (b)  *  *  * 

(2)  The  PHA  must  request  HUD 
approval  to  establish  a  payment 
standard  amount  that  is  higher  or  lower 
than  the  basic  range.  HUD  has  sole 
discretion  to  grant  or  deny  approval  of 
a  higher  or  lower  payment  standard 
amount.  Paragraphs  (c)  and  (e)  of  this 
section  describe  the  requirements  for 
approval  of  a  higher  pajrment  standard 
amount  ("exception  pajmaent  standard 
amoimt"). 
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(c)*  *  * 

(2)  Above  110  percent  ofFMR  to  120 
percent  of  published  FMR.  (i)  The  HUD 
Field  Office  may  approve  an  exception 
pa)mient  standard  amoimt  frtim  above 
110  percent  of  the  published  FMR  to 
120  percent  of  the  published  FMR 
(upper  range)  if  the  HUD  Field  Office 
determines  that  approval  is  justified  by 
either  the  median  rent  method  or  the 
40th  or  50th  percentile  rent  method  as 
described  in  paragraph  (c)(2)(i)(6)  of 
this  section  (and  that  such  approval  is 
also  supported  by  an  appropriate 


program  justification  in  accordance  with 
paragraph  (c)(4)  of  this  section). 

***** 

3.  Amend  §982.505  by  revising 
paragraph  (c)(4)  to  read  as  follows: 

§  982.505    Voucher  tenancy:  How  to 
calculate  housing  assistance  payment. 

***** 

(c)*  *  * 

(4)  Increase  in  the  payment  standard 
amount  during  the  HAP  contract  term. 
If  the  payment  standard  amount  is 
increased  during  the  term  of  the  HAP 
contract,  the  increased  payment 


standard  amount  shall  be  used  to 
calculate  the  monthly  housing 
assistance  payment  for  the  family 
beginning  at  the  effective  date  of  the 
family's  first  regular  reexamination  on 
or  after  the  effective  date  of  the  increase 
in  the  payment  standard  amount. 
***** 

Dated:  July  15.  2002. 
Michael  Liu, 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  02-22327  Filed  9-3-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosptferic 
Administration 

50  CFR  Part  679       I 

[Dociwt  No.  020718172-2172-01;  I.D. 
051402C]  I 

RIN  0648-AQ08 

Fisheries  of  ttie  Exclusive  Economic 
Zone  Off  Alaska;  Stelier  Sea  Lion 
Protection  Measures  for  the 
Groundfish  Fisheries  Off  Alasica 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  implement  Stelier  sea  lion  protection 
measures  to  avoid  the  likelihood  that 
the  groundfish  fisheries  off  Alaska  will 
jeopardize  the  continued  existence  of 
the  western  distinct  population  segment 
(DPS)  of  Stelier  sea  lions  or  adversely 
modify  its  critical  habitat.  These 
management  measures  will  disperse 
fishing  effort  over  time  and  area  to 
provide  protection  from  potential 
competition  for  important  Stelier  sea 
lion  prey  species  in  waters  adjacent  to 
rookeries  and  important  haulouts.  The 
intended  effect  of  this  proposed  rule  is 
to  protect  the  endangered  western  DPS 
of  Stelier  sea  lions,  as  required  under 
the  Endangered  Species  Act  (ESA).  and 
to  conserve  and  manage  the  groundfish 
resources  in  the  Bering  Sea/ Aleutian 
Islands  area  (BSAI)  and  the  Gulf  of 
Alaska  (GOA)  in  accordance  with  the 
Magnuson-Stevens  Fisherv' 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act). 
DATES:  Comments  on  the  proposed  rule 
must  be  received  on  or  before  October 
4,  2002. 

ADDRESSES:  Comments  must  be  sent  to 
Sue  Salveson.  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division.  Alaska  Region.  NMFS.  P.O. 
Box  21668,  Juneau,  AK,  99802.  Attn: 
Lori  Gravel-Durall,  or  delivered  to  room 
401  of  the  Federal  Building,  709  West 
9th  Street,  Juneau,  AK.  Comments  will 
not  be  accepted  if  submitted  via  e-mail 
or  Internet.  Copies  of  the  environmental 
assessment/regulatory  impact  review/ 
initial  regulatory  flexibility  analvsis 
(EA/RIR/IRFA)  for  the  regulatory 
amendment  to  permit  an  investigation 
of  the  effect  of  commercial  fishing  on 
Walleye  pollock  distribution  and 
abundance  in  localized  areas  off  the  east 
side  of  Kodiak  Island,  the  supplemental 


environmental  impact  statement  on 
Stelier  Sea  Lion  protection  measures  in 
the  Federal  groundfish  fisheries  off 
Alaska  (SEIS).  including  the  2001 
biological  opinion  and  regulatory 
impact  review,  the  November  30,  2000, 
biological  opinion,  the  initial  regulatory 
flexibility  analysis,  and  the  October 
2000  Biological  Opinion  Questions 
NMFS  white  paper,  may  be  obtained 
from  the  same  address.  The  SEIS  is  also 
available  on  the  NMFS  Alaska  Region 
home  page  at  http://www.fakr.noaa.gov. 
Send  comments  on  collection-of- 
information  requirements  to  NMFS, 
Alaska  Region,  and  to  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA),  Office  of  Management  and 
Budget  (OMB),  Washington,  DC  20503 
(Attn:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  Brown,  Sustainable  Fisheries 
Division.  Alaska  Region,  907-586-7228 
or  email  at  melanie.brown@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fisheries  in  the 
exclusive  economic  zone  off  Alaska 
under  the  Fishery  Management  Plan  for 
the  Groundfish  Fishery  of  the  Bering 
Sea  and  Aleutian  Islands  area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska 
(FMPs).  The  North  Pacific  Fishery 
Management  Council  (Council) 
prepared  the  FMPs  under  the  authority 
of  the  Magnuson-Stevens  Act,  16  U.S.C. 
1801,  et  seq.  Regulations  governing  U.S. 
fisheries  and  implementing  the  FMPs 
appear  at  50  CFR  parts  600  and  679. 
NMFS  also  has  management 
responsibility  for  certain  threatened  and 
endangered  species,  including  Stelier 
sea  lions,  under  the  ESA  of  1973,  16 
U.S.C.  1531,  ef  seq..  and  the  authority  to 
promulgate  regulations  to  enforce 
provisions  of  the  ESA  to  protect  such 
species. 

Background 

On  November  30,  2000,  NMFS  issued 
a  biological  opinion  on  the  FMPs 
(comprehensive  BiOp),  which 
determined  that  the  pollock.  Pacific  cod, 
and  Atka  mackerel  fisheries  were  likely 
to  jeopardize  the  continued  existence  of 
the  western  DPS  of  Stelier  sea  lions  and 
to  adversely  modify  its  critical  habitat. 
It  contained  a  reasonable  and  prudent 
alternative  (RPA)  that  included  large 
fishery  closure  areas,  harvest  limits  arid 
seasonal  distribution  of  harvest  for  the 
pollock,  Pacific  cod,  and  Atka  mackerel 
fisheries.  Before  the  RPA  could  be 
implemented,  the  President  signed 
Public  Law  106-554  on  December  21, 
2000,  which  contained  a  1-year 
timetable  to  phase  in  the  RPA.  This  year 
provided  the  Council  with  time  to 


develop  alternative  conservation 
measures  that  would  avoid  jeopardy  and 
adverse  modification  of  critical  habitat 
for  Stelier  sea  lions. 

The  Coxmcil  appointed  an  RPA 
Committee  consisting  of  a  variefty  of 
members  iacluding  commercial  fishery 
interests,  the  environmental 
community,  the  Alaska  Department  of 
Fish  and  Game  (ADF&G).  and  NMFS. 
The  RPA  Committee  met  numerous 
times  throughout  2001  to  evaluate  the 
best  scientific  and  commercial  data 
available  and,  with  the  assistance  of 
agency  expertise,  developed 
recommendations  for  conservation 
measures  for  the  pollock.  Pacific  cod, 
and  Atka  mackerel  fisheries.  More 
details  on  the  protection  measures 
development  process  follow  later  in  this 
preamble. 

In  a  section  7  consultation  under  the 
ESA,  NMFS  issued  a  biological  opinion 
(2001  BiOp),  which  determined  that  the 
protection  measures  in  this  proposed 
rule  are  unlikely  to  jeopardize  the 
continued  existence  of  the  western  DPS 
of  Stelier  sea  lions  or  adversely  modify 
its  critical  habitat.  Following  this 
determination  and,  with  the  assistance 
of  a  draft  SEIS  on  a  suite  of  possible 
management  measures,  the  Council 
adopted  and  forwarded  to  NMFS  the 
conservation  actions  contained  in  this 
proposed  rule,  which  are  necessary  to 
comply  with  the  ESA.  These  measures 
are  currently  being  implemented  by 
emergency  interim  rule  (67  FR  956, 
January  8,  2002,  amended  67  FR  21600, 
May  1,  2002,  and  extended  67  FR  34860. 
May  16,  2002).  The  measures  contained 
in  this  proposed  rule  will  not  be 
implemented  until  the  emergency 
interim  rule  expires  on  December  31, 
2002. 

.  A  detailed  history  on  past  biological 
opinions  and  court  cases  regarding 
Stelier  sea  lions  and  the  Alaska 
groundfish  fisheries  and  a  description  of 
how  the  protection  measures  meet  the 
national  standards  in  the  Magnuson- 
Stevens  Act  are  presented  in  the 
preamble  to  the  January  8,  2002, 
emergency  interim  rule. 

Status  of  the  Endangered  Western 
DPS  of  Stelier  Sea  Lions 

In  1990,  NMFS  designated  Stelier  sea 
lions  as  a  threatened  species  under  the 
ESA.  The  designation  followed  severe 
declines  throughout  much  of  the  GOA 
and  Aleutian  Islands  region.  In  1993, 
NMFS  designated  critical  habitat  for  the 
species,  including  the  marine  areas 
within  20  nautical  miles  (nm)  of  major 
rookeries  and  haulouts  west  of  144°  W    . 
longitude  (long.)  and  three  large  aquatic 
foraging  areas.  In  1997,  NMFS 
recognized  two  separate  populations 
and  reclassified  the  western  DPS  (west 
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of  144°  W  long.)  as  endangered  under 
the  ESA. 

The  western  DPS  of  Stelier  sea  lions 
has  been  in  decline  since  the  late  1970s 
when  the  first  reliable  population 
estimates  were  made  (about  109,800 
animals).  Dxuing  the  1980s,  a 
precipitous  decUne  of  Stelier  sea  lions 
was  observed  and  by  1996,  the 
population  had  declined  by  80  percent. 
Counts  of  adult  and  juvenile  Stelier  sea 
lions  have  continued  to  decline  over  the 
last  decade,  but  at  a  reduced  annual  rate 
of  roughly  5  percent. 

hi  the  2001  BiOp,  NMFS  recognized 
that  the  current  decline  of  the  species  is 
likely  due  to  multiple  factors  including 
enviroiunental  changes  such  as  El  Nino 
and  the  Pacific  Decadal  Oscillation, 
predation,  subsistence  harvests, 
incidental  take  in  fisheries,  and 
competition  for  prey  resources  with 
pollock,  Pacific  cod,  and  Atka  mackerel 
fisheries.  This  last  issue,  competition 
with  fisheries,  is  addressed  by  this 
action.  Diet  studies  indicate  that  Stelier 
sea  lions  depend  on  pollock.  Pacific 
cod.  and  Atka  mackerel  as  major  prey 
resources.  Also,  the  winter  time  is  likely 
the  most  sensitive  period  for  juveniles 
and  lactating  females  during  which  they 
may  be  easily  susceptible  to  local  prey 
depletions.  These  winter  fisheries,  in 
particular,  could  adversely  affect  Stelier 
sea  lions.  However,  given  the 
complexity  of  the  marine  environment 
and  the  lack  of  complete  information  on 
the  foraging  reqmrements  of  Stelier  sea 
lions,  NMFS  has  determined  that  this 
population  is  likely  to  continue  to 
decline  into  the  next  decade  partly 
because  of  the  inability  to  statistically 
detect  a  change  in  the  population 
trajectory  until  an  estimated  period  of  6 
to  8  years  has  elapsed  (3—4  population 
surveys). 

More  information  on  enviroimiental 
changes  in  the  BSAI  and  GOA  and  on 
potential  effects  on  Stelier  sea  lions  is 
detailed  in  section  4.4.1  of  the  2001 
BiOp  (see  ADDRESSES). 

Development  of  Stelier  Sea  Lion 
Protef:tion  Measures 

In  January  2001,  the  Coimcil 
established  an  RPA  Committee  to  make 
recommendations  on  Stelier  sea  lion 
protection  measures  for  the  second  half 
of  2001  and  to  develop  Stelier  sea  lion 
protection  measures  for  2002  and 
beyond.  The  RPA  Committee  was 
composed  of  21  members  from  the 
fishing  commimity,  the  enviroiunental 
community,  NMFS,  the  Coimcil's 
Science  and  Statistical  Committee,  the 
Council's  Advisory  Panel,  and  the 
Alaska  Department  of  Fish  and  Game 
(ADF&G). 


In  developing  protection  measures  for 
the  second  half  of  2001  and  for  2002 
and  beyond,  the  RPA  Committee's  first 
goal  was  to  determine  adequate  forage 
for  Stelier  sea  lions  using  the  best 
scientific  information  available.  Its 
second  goal  was  to  maximize  the 
economic  benefit  to  the  fishing  industry 
within  the  constraints  imposed  by  the 
Magnuson-Stevens  Act,  the  ESA,  and 
other  applicable  laws.  The  RPA 
Committee  met  numerous  times  to 
review  ciurent  Stelier  sea  lion  biology 
and  known  habitat  requirements,  the 
reasonable  and  prudent  alternative 
(RPA)  from  the  comprehensive  BiOp, 
the  draft  SEIS  and  draft  2001  BiOp  for 
this  action,  and  conunercial  fishery  and 
scientific  siuvey  information.  Meetings 
in  2001  were  held  on  February  10, 
February  20,  March  6-7,  March  26-29, 
April  9.  May  9-11,  May  21-24,  and 
August  23-24.  These  meetings  were 
open  to  the  public  and  several 
opportunities  for  the  public  to  conunent 
were  available  during  each  meeting. 

After  the  available  scientific 
information  on  Stelier  sea  lion  biology 
was  discussed,  the  RPA  Committee 
reviewed  commercial  fisheries  and 
harvest  data  to  determine  the 
competitive  overlap  between  fisheries 
and  Stelier  sea  lions.  The  RPA 
Committee  then  developed  a  fisheries 
management  program  intended  to  meet 
all  of  the  requirements  of  the  ESA  and 
to  comply  with  the  Magnuson-Stevens 
Act,  including  the  national  standards.  In 
April  2001,  the  RPA  Committee 
presented  its  recommendations  to  the 
Council  for  fishery  management 
measures  for  the  second  half  of  2001. 
These  recommendations  were  then 
forwarded  by  the  Council  to  NMFS  and 
were  implemented  by  amendment  to  an 
emergency  interim  rule  (66  FR  37167, 
July  17,  2001). 

In  June  2001,  the  RPA  Committee 
recommended  Stelier  sea  lion  protection 
measures  for  2002  and  beyond. 
However,  the  RPA  Committee  did  not 
reach  consensus  regarding  the 
recommendations;  two  representatives 
from  the  environmental  community 
objected  and  provided  a  minority  report 
with  the  May  21-24  RPA  Committee 
minutes.  Both  the  RPA  Committee's 
reconunendation  and  the  minority 
recommendation  developed  by  the 
American  Oceans  Campaign  and  the 
National  Environmental  Trust  were 
included  as  alternatives  analyzed  in  the 
SEIS.  Additionally,  protection  measures 
in  the  GOA,  developed  by  the  Alaska 
Marine  Conservation  Council,  were 
included  as  an  option  to  the  preferred 
alternative  in  the  SEIS.  Minutes  from  all 
RPA  Committee  meetings  were 
distributed  at  Coimcil  meetings  and  are 


available  on  the  Council's  web  site  at 
http://www.fakr.noaa.gov/npfmc/ 
default.htm.  In  June  2001,  the  Council 
recommended  alternatives  to  be 
analyzed  in  the  SEIS,  including  the  RPA 
Conmiittee's  recommendations  and  the 
protection  measures  described  in  the 
minority  report  mentioned  above. 
NMFS  reviewed  the  Council's 
recommendations  for  altemat'ves  and 
determined  that  they  represented  an 
adequate  range  of  reasonable 
alternatives  as  required  by  the  National 
Environmental  Policy  Act  (NEPA).  For 
purposes  of  identifying  a  proposed 
action  in  order  to  initiate  formal 
consultation  under  Section  7  of  the 
ESA,  NMFS  identified  the  RPA 
Committee's  recommendations  as  the 
preferred  alternative  (Alternative  4)  in 
the  draft  SEIS.  Alternative  4  also 
included  three  options  added  by  the 
Council.  Two  of  the  options  provided 
exemptions  for  small  vessels  using 
nontrawl  gear  in  directed  fishing  for 
Pacific  cod  in  the  Chignik  and  Unalaska 
areas,  and  the  third  option  established 
gear-specific  fishing  zones  for  GOA 
Pacific  cod  fisheries  (the  Alaska  Marine 
Conservation  Council  option). 

In  July  2001,  the  NMFS  Alaska 
Region,  Sustainable  Fisheries  Division 
(SFD)  reinitiated  consultation  under  the 
ESA  with  the  NMFS  Alaska  Region 
Protected  Resources  Division  (PRD) 
based  on  the  availability  of  new 
information  and  on  substantial  changes 
in  the  action  since  the  completion  of  the 
comprehensive  BiOp.  The  new 
scientific  information  is  described  in 
more  detail  below  under  the  specific 
protection  measures.  Consultation  was 
requested  on  the  management  measures 
outlined  in  Alternative  4  of  the  draft 
SEIS.  A  draft  biological  opinion  (2001 
BiOp)  was  prepared  by  the  PRD  and 
distributed  as  Appendix  A  to  the  draft 
SEIS,  which  was  available  for  public 
review  on  August  20.  2001  (comment 
period  closed  October  15,  2001). 

The  draft  2001  BiOp  did  not  entirely 
replace  the  previous  comprehensive 
BiOp.  The  analysis  contained  in  the 
BiOp  remains  valid  and  meets  NMFS' 
requirement  to  consult  at  the  FMP  level. 
However,  the  RPA  measures  from  the 
comprehensive  BiOp  are  not  being 
implemented  since  the  management 
measures  developed  by  the  Council  and 
implemented  by  this  rule  were  also 
determined  in  the  2001  BiOp  to  avoid 
jeopardy  and  adverse  modification  of 
critical  habitat.  During  informal 
consultations,  the  SFD  and  the  PRD 
concurred  that  all  other  listed  species 
occurring  in  Alaska  other  than  Stelier 
sea  lions  would  not  be  adversely 
affected  by  the  implementation  of  the 
proposed  action.  "Therefore,  only  the 
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endangered  and  threatened  DPSs  of 
Steller  sea  lions  were  the  subject  of  the 
formal  consultation  and  draft  biological 
opinion  issued  by  the  PRD. 

The  Council  conducted  a  special 
meeting  in  September  2001  to  review 
the  draft  SEIS  and  the  draft  2001  BiOp. 
After  reviewing  these  documents  and 
public  testimony,  the  Council  identified 
Alternative  4  in  the  draft  SEIS,  with 
several  modifications  and  without  the 
options  identified  in  June,  as  its 
preliminary  preferred  alternative.  The 
Council  decided  not  to  include 
additional  small  boat  exemptions  for 
Unalaska  and  Chignik  because  opening 
these  areas  would  reduce  their  values  as 
control  sites  for  evaluating  management 
measures  and  woidd  increase  the 
likelihood  for  competitive  interactions 
with  sea  lions  and  because  these  sites 
have  not  been  economically  important 
to  the  small  boat  fleets.  Also,  the 
Council  decided  not  to  include  the  GOA 
"gear  zone"  option  because  of  potential 
conflicts  with  Magnuson-Stevens  Act 
national  standards  8  and  10  (i.e.,  local 
community  access  to  ftshing  resources 
and  safety). 

In  October  2001,  based  on  the  analysis 
of  alternatives  in  the  SEIS.  public 
testimony,  and  the  draft  2001  BiOp,  the 
Council  made  ftnal  recommendations 
for  Steller  sea  lion  protection  measures. 
The  draft  2001  BiOp  concluded  that 
Alternative  4  met  the  requirements  of 
the  ESA  to  protect  listed  species.  The 
SEIS  concluded  that  Alternative  5 
effects  on  Steller  sea  lions  and  on  their 
critical  habitat  would  be  similar  to  the 
effects  of  Alternative  4.  Analysis  of 
Alternatives  2  and  3  concluded  that 
effects  on  Steller  sea  lions  and  their 
critical  habitat  would  be  less  adverse  for 
those  alternatives  than  under 
Alternatives  4  and  5.  Alternative  1  was 
more  adverse  to  Steller  sea  lions  than 
Alternative  4,  based  on  the  SEIS 
analysis.  Given  the  results  of  the  SEIS 
and  the  draft  2001  BiOp,  the  Council 
assumed  that  Alternatives  2,3,4,  and  5 
would  meet  the  requirements  of  the  ESA 
because  Alternatives  2,3,  and  5  were 
considered  to  have  similar  or  less 
adverse  effects  on  Steller  sea  lions 
compared  with  Alternative  4. 

After  the  alternatives  that  met  the 
ESA  requirements  were  identified,  the 
Council  then  determined  which 
alternative  resulted  in  the  least  impact 
on  the  himian  environment,  including 
socioeconomic  impacts,  and  which  also 
met  the  requirements  of  the  Magnuson- 
Stevens  Act,  including  the  national 
standards.  The  Council  recommended 
Alternative  4.  and  NMFS  concurs  with 
the  Council's  recommendation.  The 
final  SEIS  is  available  ft'om  NNfFS  (see 


ADDRESSES]  or  from  the  NMFS'  home 
page  at  http://www.fakr.noaa.gov. 

NMFS  solicited  comments  on  the 
draft  2001  BiOp  to  be  considered  in  the 
final  biological  opinion.  NMFS  released 
the  final  2001  BiOp  on  October  19. 
2001,  as  an  appendix  to  the  final  SEIS. 
Copies  of  the  2001  BiOp  are  available 
from  NMFS  (see  ADDRESSES)  or  from  the 
Alaska  NMFS  Region  home  page  at 
http://www.fakr.noaa.gov.  The  final 

2001  BiOp  concluded  that  the  proposed 
action  under  Alternative  4.  which  is 
contained  in  this  proposed  rule,  is  not 
likely  to  jeopardize  the  continued 
existence  of  either  the  eastern  or 
western  DPSs  of  Steller  sea  lions  or  to 
adversely  modify  its  critical  habitat. 

In  October  2001.  the  Council  modified 
the  preferred  alternative.  All  of  these 
modifications  fell  within  the  scope  of 
the  draft  SEIS  and  the  2001  BiOp.  Two 
modifications  provided  additional 
protection  to  Steller  sea  lions  during 

2002  in  the  Aleutian  Islands  subarea  by 
eliminating  the  directed  fishery  for 
pollock  and  by  reducing  the  proposed 
harvest  of  Atka  mackerel  in  Steller  sea 
lion  critical  habitat.  The  third 
modification  is  a  nearshore  exemption 
for  small  vessels  directed  fishing  for 
Pacific  cod  using  hook-and-line  or  jig 
gear  in  the  Bogoslof  area  and  includes 

a  harvest  limit.  Because  of  the  extremely 
small  level  of  harvest  and  closiu-es 
around  Steller  sea  lion  haulouts  in  the 
area,  this  modification  is  expected  to 
have  no  appreciable  effects  on  Steller 
sea  lions  or  their  critical  habitat.  Public 
comment  on  the  2001  BiOp  provided  at 
the  October  Council  meeting  raised 
questions  regarding  the  efficacy  of  using 
the  Bogoslof  area  as  a  control  site  for 
comparing  the  fishery  effects  on  Steller 
sea  lions.  Based  on  the  extremely 
limited  fishing  by  small  vessels  for 
Pacific  cod  and  fishing  prohibitions 
around  Bishop  Point,  the  Council 
changed  its  recommendation  from 
September  and  requested  NMFS 
implement  a  small  vessel  exemption  in 
a  portion  of  the  Bogoslof  area  (Option  2 
to  Alternative  4  in  the  SEIS).  The  small 
vessel  exemption  in  the  Bogoslof  area  is 
within  the  scope  of  Option  2  analyzed 
in  the  SEIS. 

Protection  Measures  and  the  Most 
Recent  Information 

Scientists  generally  agree  that  the 
decline  of  the  western  DPS  of  SteUer  sea 
lions  is  due  to  a  combination  of  factors, 
including  nutritional  stress,  predation 
and  natural  environmental  changes. 
These  factors  are  thought  to  primarily 
affect  juveniles  and,  to  a  lesser  extent, 
adult  females,  although  the  mechanism 
and  magnitude  of  the  effects  are  largely 
unknown.  Of  these  factors,  the 


groundfish  fisheries  primarily  affect 
nutritional  stress  and,  through  indirect 
mechanisms,  may  increase  the 
likelihood  for  predation  due  to 
increased  search  time  for  prey.  Funding 
for  Steller  sea  lion  research  has 
increased  over  the  past  few  years  and 
should  provide  clarification  on  the 
causes  for  the  sea  lion  decline. 

The  ESA  requires  NMFS  to  develop  a 
recovery  plan  for  Steller  sea  lions  that 
includes  criteria  for  delisting  the 
species.  A  recovery  plan  was  developed 
in  1992  with  a  set  of  delisting  criteria 
for  the  Steller  sea  lion  population, 
which  included  the  entire  Steller  sea 
lion  population  in  the  North  Pacific. 
However,  in  1997  the  population  was 
split  into  two  DPSs.  The  delisting 
criteria  have  not  been  revised  for  either 
DPS.  A  new  Steller  sea  lion  recovery 
team  has  been  assembled  and  met  in 
January  2002.  The  team  will  review  the 
best  available  scientific  and  commercial 
data  and  will  develop  a  new  recovery 
plan  within  two  years.  Because  no 
recovery  criteria  specific  to  the  western 
DPS  have  been  developed,  the  2001 
BiOp  addressed  recovery  in  terms  of  the 
likely  effects  of  the  proposed  action  on 
the  overall  Steller  sea  lion  popidation 
trajectory. 

The  2001  BiOp  concluded  that  the 
impact  of  the  groimdfish  fisheries  on  the 
decline  of  the  western  DPS  of  Steller  sea 
lions  is  likely  to  be  small  imder  the 
protection  measures  specified  in  this 
proposed  rule.  Although  adverse 
impacts  to  the  two  DPSs  of  Steller  sea 
lions  are  expected  due  to  these 
groundfish  fisheries,  they  are  imlikely  to 
jeopardize  the  continued  existence  or 
adversely  modify  their  critical  habitat. 
These  protection  measures  are  designed 
to  avoid  reductions  in  the  abundance  of 
Steller  sea  lion  prey  in  a  maimer  which 
would  reduce  sea  lion  foraging  success. 

These  protection  measures  address 
competitive  interactions  between  the 
groundfish  fishery  and  Steller  sea  lions 
in  several  ways.  First,  these  measures 
would  modify  the  existing  harvest 
control  rule  to  ensure  that  in  the  future 
enough  prey  resources  exist  overall  and 
that  prey  densities  are  sufficient  for 
Steller  sea  lions  on  a  large  scale. 
Second,  the  protection  measures  would 
distribute  the  catch  of  important  prey 
species  over  zones  of  key  importance  to 
critical  components  of  the  Steller  sea 
lion  DPS  and  over  time  to  reduce  the 
effects  of  localized  depletion.  Localized 
depletion  for  Steller  sea  lions  is  the 
reduction  of  prey  resources  to  a  level 
that  decreases  the  efficiency  of  foraging 
sea  lions,  so  that  it  adversely  affects 
their  health  or  increases  their  risk  to 
predation.  Finally,  the  protection 
measures  will  prohibit  fishing  in  areas 
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immediately  suirounding  all  rookery 
and  many  haulout  sites  and  ctutail 
fishing  for  important  prey  species  in 
significant  portions  of  designated 
critical  habitat  to  reUeve  competition  in 
areas  considered  important  to  Steller  sea 
lion  survival  and  recovery. 

In  1993,  critical  habitat  was 
established  to  20  nm  seaward  of 
haulouts  and  rookeries  based  on  the  best 
scientific  information  available  at  the 
time,  such  as  Platform  of  Opportunity 
(POP)  data  (August  27, 1993,  58  FR 
45269).  In  1999  through  2001. 
protection  measures  included  some 
fishery  restrictions  out  to  20  nm  from 
Steller  sea  lion  rookery  and  haulout 
sites. 

In  most  cases,  the  portion  of  critical 
habitat  areas  considered  important  for 
protection  in  2002  and  beyond  is  0-10 
imi  of  haulout  and  rookery  sites  with 
areas  closer  to  shore  considered  more 
important  for  animals  with  less  foraging 
skills  or  for  females  with  pups.  The  best 
available  information  on  die  foraging 
patterns  of  SteUer  sea  lions  was 
summarized  in  a  series  of  white  papers 
by  NMFS  and  the  ADF&G.  This 
information,  along  with  historical  data, 
was  incorporated  into  the  2001  BiOp  for 
the  two  DPSs  of  Steller  sea  lions.  This 
new  information  was  primarily  gathered 
through  satellite  telemetry  on  sea  lions, 
observing  their  at-sea  distribution,  dive 
characteristics,  and  haulout  patterns. 
The  data,  with  additional  information 
from  juveniles  and  lactating  females, 
indicate  a  preference  to  remain  close  to 
shore,  generally  within  10  nm  during 
the  siunmer.  While  tagged  sea  lions 
were  observed  to  travel  beyond  10  mn, 
these  trips  were  infrequent  and  often 
involved  trips  well  beyond  the 
boimdaries  of  critical  habitat.  About  90 
percent  of  the  observations  obtained  via 
telemetry  showed  trips  within  10  nm  of 
shore.  In  the  case  of  adult  male  Steller 
sea  lions.  POP  data  provide  the  best 
information  because  little  telemetry  data 
have  been  collected  for  these  animals. 
For  adult  males,  the  data  indicate  much 
longer  trips  over  greater  distances  than 
for  juveniles  and  lactating  females. 

Juveniles  and  adult  females  with  pups 
require  access  to  prey  close  to  shore, 
due  to  the  need  to  return  often  to  a 
rookery  or  haidout.  This  behavior 
pattern  makes  them  more  susceptible  to 
localized  depletions  of  prey  over 
relatively  small  areas.  In  other  words,  a 
lactating  female  does  not  have  the 
choice  of  swimming  farther  offshore  to 
find  additional  prey,  she  must  return  to 
feed  her  pup  within  a  given  time  period 
or  that  pup  may  starve.  The  available 
data  suggest  that  a  lack  of  juvenile 
survival  may  be  the  proximate  cause  of 
the  decline.  This  supports  NMFS' 


decision  to  weigh  heavily  the  telemetry 
data  when  determining  protections  for 
the  western  DPS  of  Steller  sea  lions.  The 
telemetry  data  provide  the  most  recent 
information  on  the  most  sensitive  aspect 
of  the  population  and  where  they  are 
likely  to  be  affected  by  localized 
depletion  of  prey  by  the  groundfish 
fisheries.  For  these  reasons.  NMFS  is 
implementing  protection  areas  that 
extend  from  the  shore  aroimd  major 
rookeries  and  haulouts  to  10  nm.  In  this 
way,  NMFS  has  reasoned  that  the 
groimdfish  fisheries  are  unlikely  to 
substantially  reduce  the  foraging 
success  of  Steller  sea  lions.  Animals  that 
do  come  in  contact  with  groundfish 
fisheries  will  have  adequate  opportunity 
to  find  prey  such  that  thefr  foraging 
success  will  not  be  compromised.  These 
animals  will  be  both  older  males  and 
females  that  are  adept  at  locating  prey 
and  resilient  enough  to  find  alternative 
places  to  fish. 

Steller  sea  lion  coimt  survey  data  also 
were  used  to  determine  the  areas  that 
needed  more  protection  bom  potential 
fishery  interaction.  Some  of  the 
rookeries  showed  declines  of  more  than 
10  percent.  In  some  cases,  sites  with 
higher  rates  of  decline  receive 
additional  protection  over  areas  with 
less  decline  under  tU^measures  in  this 
proposed  rule. 

l/nder  the  proposed  rule,  the  Bogoslof 
area,  the  Seguam  foraging  area,  and  the 
Chignik  critical  habitat  areas  would  be 
closed  to  pollock.  Atka  mackerel,  and 
Pacific  cod  directed  fishing,  except  to 
vessels  using  jig  gear  in  the  Chignik  area 
and  to  small  vessels  fishing  for  Pacific 
cod  using  jig  or  hook-and-line  gear  in  a 
small  portion  of  the  Bogoslof  area. 
Furthermore,  the  Chiniak  Gully  would 
be  closed  to  trawling  August  1  through 
September  20  to  determine  the  impact 
of  trawl  fishing  on  abundance  and 
distribution  of  pollock.  A  review  of  the 
2001  BiOp  by  the  National  Academy  of 
Sciences  may  provide  further 
recommendations  on  whether  an 
experimental  design  could  be  developed 
that  uses  these  closed  areas  or  control 
§ites  to  provide  the  information  needed 
on  the  efficacy  of  proposed  protection 
measures. 

Summary  of  the  2002  Protection 
Measures 

The  following  is  a  sununary  of 
protection  measures.  More  detailed 
descriptions  by  topic,  fishery,  and  area 
follow  in  this  preamble.  In  November 
2001,  The  State  of  Alaska  Board  of 
Fisheries  (BOF)  adopted  the  same 
protection  measures  for  the  parallel 
State  fisheries  in  2002,  with  two 
exceptions  in  the  GOA  Pacific  cod  pot 
fishery  noted  below.  The  ADF&G  should 


be  contacted  for  details  on  Steller  iea 
lion  protection  measures  inside  State 
waters.  Closure  areas  apply  to  federally 
permitted  vessels  in  the  groundfish 
fisheries  in  the  BSAI  and  GOA  reporting 
areas,  including  State  waters.  Protection 
measures  include: 

1.  Area  closures  for  all  groundfish 
fishing  within  0-3  nm  of  39  rookery 
sites.  These  sites  are  considered  the 
most  sensitive  for  females  with  pups, 
and  the  nearshore  marine  critical  habitat 
is  the  most  important  to  protect  from 
interactions  between  groundfish 
fisheries  and  Steller  sea  lions. 

2.  For  the  Atka  mackerel,  pollock,  and 
Pacific  cod  directed  fisheries  in  the 
waters  off  Alaska,  protection  measures 
include  the  following:  (a)  A  modified 
harvest  control  rule  to  prohibit  directed 
fishing  when  the  spawnaing  biomass  falls 
below  20  percent  of  the  projected 
unfished  biomass.  (b)  closures  within  10 
or  20  nm  of  selected  haulout  and 
rookery  sites  to  directed  fishing  for  Atka 
mackerel,  pollock,  and  Pacific  cod  in 
the  GOA  and  BSAI.  (c)  closure  of  the 
Seguam  foraging  area  and  most  of  the 
Bogoslof  area  to  all  gear  types,  (d)  a 
Vessel  Monitoring  System  (VMS) 
requirement  to  facilitate  enforcement  of 
closed  areas,  (e)  closing  of  the  Chignik 
area  to  pot,  trawl,  and  hook-and-line 
gears,  (f)  closure  within  10  or  20  nm  of 
46  rookeries  and  haulouts  to  hook-and- 
line  fishing  for  Pacific  cod  and  44 
rookeries  and  haulouts  to  pot  fishing  for 
Pacific  cod,  (g)  modifications  to  the 
CDQ  groundfish  program,  (h)  revisions 
to  the  Federal  Fisheries  Permit 
requirements,  and  (i)  changes  to  the 
catcher  vessels  fishing  trip  definition. 

3.  Aleutian  Island  subarea  protection 
measures  include  the  following:  (a) 
Pollock  directed  fishing  outside  of 
critical  habitat  apportioned  to  two 
seasons  (40:60  percent),  (b)  Pacific  cod 
total  allowable  catch  (TAC) 
apportionment  by  season  and  gear,  as 
well  as  gear  specific  area  restrictions 
that  alternate  with  the  Atka  mackerel 
fishery  in  critical  habitat  in  waters  west 
of  1 78°  W  long. ,  (c)  closure  of  the 
Seguam  foraging  area  to  pollock,  Atka 
mackerel,  and  Pacific  cod  directed 
fishing  by  all  gear  types,  (d)  critical 
habitat  harvest  limit  of  60  percent  for 
Atka  mackerel  in  waters  west  of  178°  W 
long.,  (e)  grouping  of  vessels  for  Atka 
mackerel  fishing  in  critical  habitat  in 
waters  west  of  178°  W  long.,  (f) 
requirements  for  two  observers  for 
critical  habitat  Atka  mackerel  directed 
fishing,  (g)  closures  of  at  least  0-3  nm 
around  all  haulouts  for  Atka  mackerel 
and  Pacific  cod  trawl  fishing,  and  (h)  no 
Atka  mackerel  critical  habitat  directed 
fishing  with  trawl  gear  east  of  1 78"^  W 
long. 
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4.  Bering  Sea  protection  measures 
include  the  following:  (a)  two  seasons 
(40:60  percent  apportionment)  for  the 
pollock  fishery  with  no  more  than  28 
percent  of  the  annual  directed  fishing 
allowance  taken  from  the  Steller  sea 
lion  conservation  area  (SCA)  before 
April  1 ,  (b)  establishment  of  the  Bering 
Sea  Pollock  Restriction  Area  (BSPRA) 
during  the  A  season,  (c)  closure  of  the 
Catcher  Vessel  Operation  Area  (CVOA) 
to  non-CDQ  pollock  trawl  catcher/ 
processors  during  the  B  season,  (d) 
Pacific  cod  TAG  apportionments  by 
season  and  gear,  as  well  as  gear  specific 
area  restrictions,  and  (e)  closure  of  all 
Bering  Sea  subarea  critical  habitat 
within  20  nm  of  rookeries  and  haulouts 
to  Atka  mackerel  trawl  fishing. 

5.  Gulf  of  Alaska  protection  measures 
include  the  following:  (a)  distribution  of 
pollock  harvest  evenly  among  4  seasons, 
(b)  closure  of  directed  fishing  for 
pollock  in  areas  that  vary  from  0-20  nm 
to  0-3  nm  around  rookeries  and 
haulouts,  (c)  two  seasons  (60:40  percent 
apportionment)  for  Pacific  cod  fishing 
and  area  restrictions  that  are  dependent 
on  gear  type  and  vessel  size,  and  (d) 
continuation  of  the  NMFS  Ghiniak 
Gully  research  project  to  explore  the 


effects  of  commercial  fisheries  on 
pollock  abundance  and  distribution  in 
the  GOA. 

2002  Protection  Measures  Details  for 
Harvest  Controls,  Seasons,  Limits,  and 
Apportionments 

Modification  of  the  Existing  Harvest 
Control  Rule  (HCR) 

The  protection  measures  include  a 
modification  of  the  existing  HCR  for 
pollock.  Pacific  cod,  and  Atka  mackerel. 
NMFS  currently  uses  an  HCR 
established  under  Amendments  56/56  to 
the  FMPs  when  determining  the 
maximum  allowable  biological  catch 
(ABC).  Under  the  HCR  used  for 
groundfish  other  than  pollock,  Pacific 
cod,  and  Atka  mackerel,  the  ABC  for  a 
majority  of  stocks,  including  pollock, 
Pacific  cod,  and  Atka  mackerel,  is  based 
on  a  fishing  mortality  rate  intended  to 
reduce  the  spawning  biomass  per  recruit 
to  40  percent  of  its  theoretical  unfished 
level  (F40%).  When  the  biomass  is 
below  the  amount  necessary  to  produce 
the  maximum  sustainable  yield  (MSY), 
the  fishing  mortality  rate  is  reduced 
linearly.  When  the  spawning  biomass 
per  recruit  is  reduced  to  2  percent  of  its 


unfished  level,  the  fishing  mortality  rate 
becomes  0,  and  all  fishing  for  that  target 
stock  is  prohibited  (see  Figiure  1).  A  new 
HCR  was  used  in  2001  that  reduced 
directed  fishing  for  pollock,  Pacific  cod, 
and  Atka  mackerel  in  a  more  aggressive 
linear  fashion  than  the  HCR  used  for 
other  groundfish  species  and  included  a 
directed  fishing  prohibition  at  the  20 
percent  unfished  biomass  level.  The 
HCR  in  this  proposed  rule  (2002  HCR) 
would  also  prohibit  directed  fishing 
when  the  spawning  biomass  is  below  20 
percent  of  die  unfished  level  but  would 
reduce  fishing  mortality  at  the  same 
biomass  level  and  rate  as  the  HCR  used 
for  other  groundfish  species  until  B20% 
is  reached. 

Figure  1  shows  the  reduction  in 
fishing  mortality  under  the  three 
methods  of  harvest  control:  (1) 
Amendments  56/56  to  the  BSAI  and 
GOA  FMPs  for  most  groundfish  species 
(the  existing  HCR  for  most  groundfish 
species),  (2)  the  2001  HCR,  and  (3)  the 
2002  HCR.  The  harvest  rate  under  the 
2002  HCR  and  under  Amendments  56/ 
56  would  decrease  at  the  same  rate  until 
20  percent  of  the  unfished  spawning 
biomass  is  reached. 
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Figure  1.   Relationship  of  fishing  mortality  rates  under 
different  control  rules  applied  to  pollock.  Pacific  cod,  and 
Atka  mackerel.   FMP  Amendments  56/56  harvest  guidelines  are 
used  for  groundfish  species  managed  under  the  BSAI  and  GOA 
FMPs . 


In  a  model,  NMFS  analyzed  the 
difference  in  recovery  rates  up  to  the 
MSY  under  the  2001  and  2002  HCRs 
and  found  very  little  difference  (3—4 
percent)  between  them.  The  2001  BiOp 
concluded  that  the  2002  HCR  is 
adequate  to  avoid  locally  depleting  Atka 
mackerel,  pollock,  and  Pacific  cod  for 
Steller  sea  lions. 

For  2002,  the  new  HCR  did  not  affect 
the  harvest  rates  for  any  species.  Of  the 
managed  stocks  under  this  proposed 
rule,  die  GOA  pollock  biomass  is 
estimated  to  be  closest  to  the  B20% 
level,  with  a  biomass  level  estimate  of 
26  percent  of  the  projected  imfished 
biomass  level.  Because  of  uncertainty  in 
the  point  estimate  and  continued  poor 
recruitment  in  the  GOA  pollock  stock, 
the  Plan  Team  recommended  an  ABC 
well  below  the  maximum  permissible 
ABC  using  the  2002  HCR.  Had  the 
current  model  and  the  known  biomass 
amoiuits  been  used  in  2001,  overfishing 
would  have  occiured  if  the  total  TAC 
had  been  taken  in  areas  620,  630,  and 
Southeast  District  of  the  GOA.  Instead, 
78  percent  of  the  GOA  pollock  TAC  was 
harvested.  This  action  by  the  Plan  Team 
is  reasonable  from  a  Steller  sea  lion  and 


stock  assessment  perspective.  See  the 
SAFE  reports  for  the  GOA  and  BSAI  and 
Part  n  of  the  preamble  to  the  emergency 
interim  rule  (67  FR  956,  January  8, 
2002)  for  more  details.  The  SAFE 
reports  are  available  from  the  Council 
website  at  http://www.fakr.noaa.gov/ 
npfimc/default.htm. 

Steller  Sea  Lion  Protection  Area 
Definition,  Fishing  Trip  Definition  and 
Maximum  Retainable  Amount  (MRA) 
Calculation  Modifications,  and 
Retention  Prohibitions 

The  proposed  rule  would  remove  the 
definition  of  Steller  sea  lion  protection 
areas.  This  definition  was  used 
previously  to  describe  management 
measures  implemented  by  emergency 
rule  in  2000  and  2001.  This  proposed 
rule  would  change  the  management 
measures  for  protecting  Steller  sea  lions 
such  that  the  Steller  sea  lion  protection 
area  definition  is  no  longer  needed. 

This  proposed  rule  modifies  the 
definition  of  fishing  trip  for  catcher 
vessels.  The  definition  is  divided 
between  catcher/processor  and 
mothership  fishing  trips  and  catcher 
vessel  fishing  trips.  The  conditions 


defining  a  fishing  trip  for  catcher/ 
processors  and  motherships  remain 
unchanged.  The  catcher  vessel  fishing 
trip  definition  is  limited  to  the  offload 
or  transfer  of  all  fish  or  fish  product 
from  the  vessel.  This  change  will 
facilitate  the  determination  of  the  time 
when  a  fishing  trip  begins  and  ends  for 
catcher  vessels  and  of  the  circumstances 
to  which  a  maximum  retainable  amount 
(MRA)  of  incidental  catch  species 
applies. 

The  calculation  of  the  MRA  under 
§  679.20(e)  would  be  revised  so  that 
vessels  that  enter  open  and  closed 
fishing  areas  during  a  trip  will  be 
required  to  comply  with  the  lowest 
MRA  applicable  at  any  time  during  the 
fishing  trip. 

Modifications  to  CDQ  Program 

This  proposed  rule  would  remove  the 
specific  directed  fishing  calculation  and 
determination  for  both  groundfish  and 
pollock  CDQ.  These  changes  are 
necessary  to  ensure  that  the  Steller  sea 
lion  protection  measures  are  applicable 
to  groundfish  CDQ  harvesting  activities. 
Such  protection  measures  are  typically 
predicated  on  whether  a  vessel  is 
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considered  to  be  engaged  in  directed 
fishing  for  a  given  species  such  as 
pollock.  Pacific  cod,  or  Atka  mackerel. 

In  the  non-CDQ  fisheries,  a  vessel  is 
engaged  in  directed  fishing  for  a  species 
of  groundfish  if  it  retains  on  board  an 
amount  of  a  given  species  in  excess  of 
the  MRA  for  that  species.  When  the 
TAG  for  a  species  is  approached,  NMFS 
closes  directed  fishing  for  that  species. 
Traditionally,  NMFS  has  not  needed  to 
determine  whether  or  not  a  vessel 
participating  in  a  CDQ  fishery  is 
engaged  in  directed  fishing  because 
directed  fishing  closures  have  not 
applied  to  the  CDQ  program.  Directed 
fishing  in  the  groundfish  and  pollock 
CDQ  fisheries  is  currently  determined 
based  on  the  species  composition  of  the 
total  groundfish  or  pollock  catch  while 
harvesting  CDQ  species.  This 
determination  is  made  on  a  haul- 
specific  basis  for  catcher/ processors  and 
on  the  species  composition  of  catch  on 
board  for  catcher  vessels. 

Typically,  NMFS  uses  directed  fishing 
determinations  to  calculate  halibut 
bycatch  mortality  and  pollock  catch, 
rather  than  for  at-sea  enforcement  of 
other  management  measures. 
Determining  whether  a  vessel  is  pollock 
fishing  facilitates  the  proper  accounting 
of  pollock  caught  in  the  groundfish  CDQ 
fisheries  toward  either  the  pollock  CDQ 
reserve  or  the  pollock  Incidental  Catch 
Allowance.  Using  current  CDQ  directed 
fishing  determinations  could  confiict 
with  the  calculated  target  fishery 
derived  by  using  MRA  calculations. 

Removing  the  specific  directed  fishing 
determinations  for  the  CDQ  fisheries  is 
necessary  to  establish  a  means  to  readily 
enforce  time  and  area  closures  to 
directed  fishing  for  pollock.  Pacific  cod. 
and  Atka  mackerel.  The  directed  fishery 
determination  currently  used  in  the 
non-CDQ  fishery  will  now  apply  to 
participants  in  the  CDQ  groundfish 
fisheries.  This  will  give  consistency  to 
the  at-sea  determination  of  both  a 
vessel's  non-CDQ  and  CDQ  target 
fisheries.  Additionally,  to  lessen  the 
potential  for  confusion  by  NMFS  staff, 
U.S.  Coast  Guard  boarding  personnel, 
vessel  operators,  and  CDQ  groups. 
MRAs  will  be  used  to  define  directed 
fishing  for  all  groundfish  CDQ  species. 
Information  obtained  from  observer  data 
and  CDQ  catch  reports  wil>  assist  NMFS 
management  in  determining  when  catch 
limits  have  been  reached,  when  area 
closures  should  occur,  and  how  to 
account  for  pollock  caught  in  the 
groundfish  CDQ  fisheries. 


Steller  Sea  Lion  Protection  Measures  for 
Pollock,  Atka  Mackerel  and  Pacific  Cod 
Fisheries 

The  2002  Steller  sea  lion  protection 
measures  include  fishing  seasons  and 
area  restrictions  for  the  pollock.  Pacific 
cod,  and  Atka  mackerel  fisheries.  The 
apportionment  of  TAG  by  seasons  will 
distribute  these  fisheries  over  time. 
Critical  habitat  harvest  limits  for  pollock 
and  Atka  mackerel  contained  in  this 
proposed  rule  are  consistent  with  the 
Council's  recommendations.  Critical 
habitat  limits  will  distribute  the  Atka 
mackerel  and  pollock  fisheries  over  a 
range  of  areas,  reducing  the  potential  for 
localized  depletion  of  prey. 

In  order  to  manage  fishing  to  protect 
Steller  sea  lions,  this  proposed  rule 
includes  changes  to  the  permit 
information  collected  under  §  679.4. 
Vessel  owners  using  pot,  hook-and-line, 
or  trawl  gear  will  need  to  register  with 
NMFS  to  participate  in  the  directed 
fisheries  for  pollock.  Pacific  cod,  or 
Atka  mackerel.  These  directed  fisheries 
will  appear  as  endorsements  on  the 
vessel's  Federal  Fishery  Permit  (FFP).     " 
Section  679.7(a)(1)  would  also  be 
revised  to  prohibit  directed  fishing  for 
Pacific  cod,  pollock,  or  Atka  mackerel   , 
without  an  endorsed  FFP,  as  described 
above.  Vessel  owners  wishing  to  fish  for 
Atka  mackerel  in  critic<d  habitat  will 
also  need  to  indicate  whether  they  will 
fish  in  Federal  regulatory  areas  542,  543, 
or  both.  The  Atka  mackerel  registration 
information  will  be  used  for  group 
management  that  is  explained  later  in 
this  preamble. 

The  protection  measures  addressing 
temporal  and  spatial  dispersion  of  the 
pollock,  Atka  mackerel,  and  Pacific  cod 
directed  fisheries  are  as  follows: 

1 .  Aleutian  Island  Subarea  Pollock 
Fishery 

In  the  AI  subarea,  directed  fishing  for 
pollock  outside  the  critical  habitat  is 
apportioned  between  the  A  season 
(January  ZO-June  10,  40  percent)  and  the 
B  season  (June  10-November  1,  60 
percent). 

2.  Bering  Sea  Subarea  Pollock  Fishery 

In  the  Bering  Sea  subarea,  fishing 
seasons  are  continued  for  the  four 
sectors  of  the  Bering  Sea  pollock  fishery 
that  are  defined  in  the  AFA.  These 
seasons  are  defined  as  the  A  season 
(January  20-June  10,  40  percent)  and  the 
B  season  (June  lO-November  1,  60 
percent). 

Pollock  fishing  will  be  prohibited 
during  the  A  season  in  the  BSPRA.  This 
area  is  delineated  by  straight  lines 
tangential  to  haulouts,  10  run  from  the 
shore  between  the  eastern  edge  of  the 


SCA  and  the  western  edge  of  statistical 
area  519.  The  BSPRA  is  intended  to 
reduce  the  likelihood  of  localized 
depletion  and  competitive  interactions 
during  critical  winter  months  when 
juvenile  Steller  sea  lions  are  learning  to 
forage. 

This  proposed  rule  will  remove  the 
"fair  start"  provisions  at  §  679.7(b)  that 
required  vessels  fishing  for  pollock  in 
the  Bering  Sea  to  cease  fishing  for 
groundfish  during  the  week  preceding 
each  pollock  season  or  face  a  mandatory 
stand-down  period  during  the  first  week 
of  the  pollock  season.  The  Council 
determined  that  these  fair  start 
requirements  were  no  longer  necessary, 
given  the  changes  to  the  pollock  fishery 
that  occurred  under  the  AFA. 

Catcher  vessel  exclusive  fishing 
seasons  at  §  679.23(i)  are  contained  in 
this  proposed  rule.  Vessels  fishing  in 
one  season  in  the  GOA  or  in  the  BSAI 
are  prohibited  from  fishing  in  the 
alternative  management  area  imtil  the 
following  season.  This  prohibition  will 
limit  the  concentration  of  fishing  effort 
in  one  area  and  reduce  the  potential  for 
localized  depletion  of  Steller  sea  lion 
prey.  Catcher  vessels  less  than  125  ft 
(38.1  m)  LOA  fishing  east  of  157°  W 
long,  are  exempt  bom  this  prohibition. 

This  proposed  rule  also  includes  the 
use  of  the  SCA  established  by  the 
emergency  rule  published  January  25, 
2000  (65  PR  3892).  The  SCA  includes 
the  portion  of  Bering  Sea  critical  habitat 
known  as  the  Bogoslof  Foraging  area 
and  the  portion  of  the  Catcher  Vessel 
Operational  Area  (CVOA)  that  extends 
eastward  from  the  Bogoslof  Foraging 
area.  This  eastern  portion  of  the  CVOA 
overlaps  with  the  pollock  trawl 
exclusion  zone  for  Sea  Lion  Rocks 
(Amak  Island).  Inclusion  of  this  eastern 
portion  of  the  CVOA  in  the  SCA  is 
necessary  to  provide  sufficient 
protection  from  concentrated  fishing 
and  the  resulting  localized  depletions  of 
sea  lion  prey  in  (1)  the  narrow  corridor 
between  the  Bogoslof  Foraging  area  and 
the  Sea  Lion  Rocks  (Amak  Island)  trawl 
exclusion  zone  and  (2)  the  adjacent 
portions  of  critical  habitat. 

The  SCA  consists  of  the  area  of  the 
Bering  Sea  between  170°00'  W  long,  and 
163''00'  W  long.,  south  of  straight  lines 
connecting  the  foUovyring  points  in  the 
order  listed: 

55°00'  N  lat.  170°00'  W  long.; 

55°00'  N  lat.  168°00'  W  long.; 

55°30'  N  lat.  168°00'  W  long.; 

55°30'  N  lat.  166°00'  W  long.; 

56°00'  N  lat.  166°00'  W  long.; 

56°00'  N  lat.  163°00'  W  long. 

This  proposed  rule  specifies  the 
amovmt  of  the  aimual  pollock  directed 
fishing  allowance  (PDFA)  that  can  be 
taken  from  the  SCA  during  portions  of 
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the  A  season.  The  PDFA  is  equal  to  the 
sum  of  each  sector's  total  allowable 
catch  (TAG)  minus  the  incidental  catch 
allowance  (ICA)  and  10  percent  CDQ 
reserve.  Until  April  1,  the  harvest 
within  the  SCA  is  limited  to  28  percent 
of  the  annual  PDFA,  which  is  equivalent 
to  70  percent  of  the  A  season 
apportioiunent.  The  remaining  12 
percent  of  the  aimual  PDFA  allocated  to 
the  A  season  may  be  taken  outside  the 
SCA  before  April  1  or  inside  the  SCA 
after  April  1.  If  the  28  percent  of  the 
annual  PDFA  is  not  taken  inside  the 
SCA  before  April  1,  the  remainder  may 
be  taken  inside  the  SCA  after  April  1. 
The  A  season  pollock  SCA  harvest  limit 
will  be  apportioned  to  each  industry 
sector  in  proportion  to  each  sector's 
allocated  percentage  of  the  PDFA  as  set 
forth  in  the  AFA.  This  action  is 
necessary  to  avoid  high  harvest  rates 


within  a  relatively  small  area  of  the  BS 
subarea  that  is  Steller  sea  lion  critical 
habitat. 

NMFS  will  monitor  catch  by  each 
industry  sector  and  close  the  SCA  to 
directeid  fishing  for  pollock  by  sector 
when  NMFS  determines  that  a  sector's 
specified  portion  of  the  SCA  limit  has 
been  reached.  As  in  2001,  in  accordance 
with  the  Council's  intent  to  address 
small  vessel  safety  concerns,  inshore 
catcher  vessels  less  than  or  equal  to  99 
ft  (30.2  m)  LOA  will  continue  to  be 
exempt  from  SCA  closures  unless  the 
cap  for  the  inshore  sector  has  been 
reached.  Under  the  authority  of  the 
AFA,  NMFS  will  separate  the  inshore 
fishery  into  cooperative  and  non- 
cooperative  sector  allocations.  For  each 
sector,  NMFS  will  announce  the  closure 
of  the  SCA  to  catcher  vessels  over  99  ft 
(30.2  m)  LOA  before  the  inshore  sector 


SCA  limit  is  reached.  NMFS  will 
implement  the  closiu^  in  a  maimer 
intended  to  leave  remaining  quota 
within  the  SCA  sufficient  to  support 
directed  fishing  for  pollock  by  vessels 
less  than  or  equal  to  99  ft  (30.2  m)  LOA 
for  the  duration  of  the  inshore  sector 
opening. 

The  CVOA  will  continue  to  be  closed 
to  pollock  trawl  catcher/processors 
during  the  B  season  (June  10-November 
1)  to  reduce  the  amount  of  pollock  taken 
from  this  area  and  to  reduce  the 
potential  for  competition  with  Steller 
sea  lions. 

3.  GOA  Pollock  Fishery  Seasons  and 
Apportionments 

Fishing  seasons  and  pollock  TAC 
apportionments  in  the  GOA  Western 
and  Central  Regulatory  Areas  are 
summarized  in  Table  1 . 


TABLE  1.  POLLOCK  FISHING  SEASONS  AND  TAC  APPORTIONMENTS  FOR  THE  WESTERN  AND  CENTRAL 

REGULATORY  AREAS  OF  THE  GULF  OF  ALASKA 


Season 

TAC  Apportionment               '                                     Season  Dates 

A 
B 
C 
D 

25% 
25% 
25% 
25% 

January  20— Febmary  25 

March  10— f^ay  31 

August  25 — Septemt>er  1 5 

October  1  — November  1 

Rollover  of  a  seasonal  TAC 
apportionment  is  permitted  as  long  as  it 
does  not  exceed  30  percent  of  the 
annual  TAC. 

Section  679.7(b)  would  be  revised  to 
clarify  existing  prohibitions  and  to 
continue  other  prohibitions 
implemented  by  emergency  rule  and 
specific  to  the  GOA.  The  proposed  rule 
would  continue  to  prohibit  the  use  of 
trawl  gear  in  the  GOA  east  of  140°  W 
long,  and  would  revise  the  existing 
language  to  clarify  this  prohibition.  The 
300,000  lb  (136  mt)  trip  limit  for  catcher 
vessels  harvesting  pollock  in  the 
directed  pollock  fisheries  of  the  GOA  at 
§  679.7  supports  temporal  distribution 
objectives  and  is  included  in  this 
proposed  rule.  A  catcher  vessel  fishing 
for  groundfish  in  the  GOA  will  be 
prohibited  from  retaining  on  board  more 
than  300,000  lb  (136  mt)  of  improcessed 
pollock  harvested  in  the  GOA  at  any 
time  during  a  trip.  This  trip  limit  will 
not  exempt  vessels  from  existing 
regulations  that  require  100  percent 
retention  of  pollock  when  dfrected 
fishing  for  pollock  is  open.  A  vessel 
would  have  to  stop  directed  fishing  for 
pollock  during  a  fishing  trip  before  the 
300,000  lb  (136  mt)  trip  limit  is  reached 
to  avoid  a  violation  of  either  the  300,000 
lb  (136  mt)  trip  limit  or  the  100  percent 
retention  requirement  for  pollock. 


In  addition,  §  679.7  would  continue  to 
prohibit  vessels  from  operating  as 
pollock  tenders  in  the  GOA  east  of 
157°00'  W  long,  to  prevent  the  large 
scale  use  of  tender  vessels  to  avoid  the 
trip  limit  restriction.  Vessels  operating 
as  tenders  in  the  GOA  west  of  157''00' 
W  long,  vrill  be  prohibited  from 
retaining  on  board  more  than  600,000  lb 
(272  mt)  of  unprocessed  pollock  or  the 
equivalent  of  two  fishing  trips. 
Tendering  west  of  157°00'  W  long,  is 
allowed  because  smaller  vessels 
delivering  to  Sand  Point  and  King  Cove 
are  more  dependent  on  tenders  than  the 
larger  vessels  that  operate  east  of 
157°00'  W  long,  and  deliver  primarily  to 
Kodiak. 

As  implemented  by  emergency 
interim  rule  (66  FR  7276,  January  22, 
2001),  catcher  vessels  or  catcher 
processors  in  the  GOA  and  BSAI  would 
also  be  prohibited  from  acting  as  a 
tender  until  all  fish  harvested  or 
processed  is  unloaded.  This  proposed 
rule  would  also  prohibit  these  vessels 
from  harvesting  fish  at  the  same  time 
the  vessels  are  used  as  tenders.  These 
prohibitions  would  allow  for  better 
management  of  the  fisheries  by  limiting 
the  soiut:e  of  the  fish  which  a  vessel 
may  offload  and  would  facilitate 
accurate  recordkeeping. 


4.  BSAI  Atka  Mackerel  Seasons. 
Apportionments,  Critical  Habitat 
Harvest  Limits,  and  Directed  Fishery- 
Groups 

In  the  BSAI,  the  A  season  for  the  Atka 
mackerel  trawl  fisher\'  will  begin 
January  20  and  end  April  15.  The  B 
season  will  begin  September  1  and  end 
November  1 .  The  CDQ  Atka  mackerel 
fishery  will  have  a  single  season  from 
January  20  through  November  1  because 
the  vessels  used  in  the  non-CDQ  Atka 
mackerel  fishery  are  generally  the  same 
vessels  used  in  the  CDQ  fisher>'  and 
because  the  CDQ  harvest  historically 
takes  place  when  the  non-CDQ  season  is 
closed. 

To  clearly  identify  the  Steller  sea  lion 
protection  areas  for  Atka  mackerel 
directed  fishing  in  areas  542  and  543. 
this  proposed  rule  includes  a  new 
definition  at  §679.2.  For  purposes  of 
establishing  groups  for  Atka  mackerel 
directed  fishing  in  critical  habitat  and 
for  restriction  of  Pacific  cod  trawling 
during  the  Atka  mackerel  critical  habitat 
directed  fishery,  the  definition  of  the 
harvest  limit  area  (HLA)  is  waters  west 
of  178°  W  long,  within  20  nm  seaward 
of  Steller  sea  lion  sites  listed  on  Table 
6  of  50  CFR  part  679  and  west  of 
177°57.00  W  long.  This  definition  is 
needed  to  include  Rat  Island  and  Cape 
Ivakin  haulouts  because  these  are  not 
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listed  under  50  CFR  226.202  as  critical 
habitat  but  are  identified  by  NMFS  as 
needing  protection.  This  definition  also 
includes  that  portion  of  the  20  nm  arc 
of  critical  habitat  related  to  Tanaga 
Island/Bumpy  Point  that  occurs  west  of 
178°  W  long. 

Fifty  percent  of  the  annual  TACs  for 
the  western  (area  543),  central  (area 
542).  and  eastern  (area  541)  Aleutian 
Islands  districts  is  available  during  each 
season.  No  more  than  60  percent  of  the 
seasonal  TAG  may  be  taken  from  within 
the  HLA  in  statistical  areas  542  and  543 
in  the  AI  subarea.  This  is  an  increase 
from  the  46  to  48  percent  critical  habitat 
limit  effective  in  2001.  The  2002  limit 
is  based  on  the  assumed  distribution  of 
Atka  mackerel  based  on  the  depth 
contour  of  the  continental  shelf  and  on 
an  objective  to  reduce  the  amount  of 
rockfish  bycatch  that  has  occurred 
historically  at  relatively  high  levels 
outside  the  critical  habitat  in  deeper 
waters  in  areas  542  and  543.  One  of  the 
objectives  in  setting  harvest  levels  is  to 
harvest  at  a  level  relative  to  the 
abundance  of  the  fish  in  the  area  to 
avoid  localized  depletion.  The  biomass 
estimates  in  areas  542  and  543  indicated 
that  up  to  75  percent  of  the  biomass 
occurs  in  critical  habitat,  but  the 
Council  recommended,  and  NMFS 
concurs,  that  a  more  conservative 
increase  in  the  amount  of  harvest  from 
critical  habitat  is  appropriate  because 
this  fishery  has  caused  measurable 
localized  depletions  in  the  past.  Higher 
levels  of  harvest  in  critical  habitat  may 
be  considered  in  the  future  after 
additional  analysis.  Analyzing  the 
effectiveness  of  vessel  groupings  for 
managing  the  fleet  in  the  HLA  will 
provide  additional  information  to 
understand  the  potential  impact  of 
higher  harvest  limits  in  the  future.  The 
amount  of  harvest  allowed  in  the  HLA 
also  needs  to  be  enough  to  encourage 
participation  in  the  directed  fishery 
groups  used  to  manage  the  critical 
habitat  fisheries. 

NMFS  catch  data  indicate  a  higher 
catch  rate  of  Atka  mackerel  in  area  542 
than  in  area  543  so  that  vessels  fishing 
in  area  542  will  likely  reach  their  HLA 
limit  quicker  than  vessels  fishing  in  area 
543.  Thus,  vessels  fishing  in  area  542 
could  have  an  earlier  opportunity  to  fish 
outside  the  critical  habitat  and 
encounter  rockfish  bycatch  in  amounts 
sufficient  to  pose  overfishing  concerns 
so  as  to  close  the  Atka  mackerel  fishery 
without  the  area  543  HLA  limit  being 
reached.  With  the  60  percent  limit  in 
the  HLA,  vessels  will  be  able  to  spend 
more  effort  inside  critical  habitat  and 
will  be  less  likely  to  shut  dowrn  the  Atka 
mackerel  fishery  due  to  rockfish  bycatch 


compared  to  a  limit  set  at  50  percent  or 
less. 

To  reduce  the  amount  of  daily  catch 
in  the  HLA  by  about  half  and  to  disperse 
the  fishery  over  two  areas,  the  Atka 
mackerel  trawl  fleet  is  divided  info  two 
groups  assigned  to  fish  in  the  HLA  in 
either  area  542  or  543.  To  facilitate  the 
group  assignments  before  the  season 
start  date,  NMFS  must  have  information 
approximately  2  to  4  weeks  before  the 
opening  date  of  the  season.  To 
participate  in  the  HLA  A  season  fishery, 
NMFS  must  receive  registration 
information  by  4:30  p.m.  of  the  first 
working  day  following  January  1. 
Vessels  registered  for  the  A  season 
would  be  assigned  to  a  B  season  fishery 
unless  the  registration  for  the  HLA 
fishery  is  removed.  Vessels  that  did  not 
participate  in  the  A  season  fishery  may 
participate  in  the  B  season  fishery  if 
registration  information  is  received  by 
4:30  p.m.  of  the  first  working  day 
following  July  31.  NMFS  would  assign 
vessels  to  a  directed  fishery  group  for 
each  area  in  which  a  vessel  is  registered 
to  fish.  Each  group  in  an  area  would  be 
assigned  to  fish  during  one  of  the  two 
directed  fisheries  held  in  the  area 
during  a  season.  The  assignment  to 
groups  would  be  accomplished  through 
a  lottery  system  that  ensures  random 
selection  of  vessels  to  a  group.  The 
random  selection  process  would  ensure 
that  each  participant  in  a  group  is 
provided  an  equal  opportunity  to  fish  in 
a  group  of  vessels  in  the  HLA  in  area 
542  or  543,  and  would  ensure  that  the 
combination  of  vessels  fishing  together 
is  determined  bv  chance. 

With  the  random  selection  process, 
the  potential  exists  that  vessels  of  less 
fishing  capability  may  be  in  a  group  of 
vessels  with  more  fishing  capability, 
affecting  the  smaller  vessel's 
opportunity  to  harvest  fish.  By  dividing 
the  vessels  registered  for  an  area  into 
groups,  all  vessels  would  be  competing 
with  half  of  the  vessels  that  they 
normally  compete  against,  reducing 
competition  on  the  fishing  grounds  and 
potentially  enhancing  the  overall 
harvest  for  smaller  vessels  in  the  HLA. 
However,  the  potential  for  competitive 
advantage  of  larger  vessels  from  the 
same  company  working  together  over 
the  smaller  vessels  would  be  reduced 
with  the  random  group  assignments, 
and  the  catch  would  over  time  be 
dispersed. 

During  a  fishing  season,  the  fishing 
limit  inside  the  HLA  would  be  split  into 
two  Atka  mackerel  directed  fisheries 
with  each  group  fishing  under  a  harvest 
limit  in  proportion  to  the  number  of 
vessels  in  the  group  compared  with  the 
number  of  vessels  registered  for  the 
area.  The  time  period  of  the  directed 


fishery  is  based  on  the  combined 
harvest  potential  of  the  vessels  in  the 
group.  The  start  date  for  the  first 
directed  fishery  is  48  hours  after  the 
closure  of  the  area  541  Atka  mackerel 
directed  fishery.  Historically,  area  541  is 
harvested  first.  Vessels  then  move  into 
areas  542  and  543.  Starting  the  HLA 
directed  fisheries  48  hours  after  closure 
of  area  541  provides  a  fair  start  to  the 
HLA  fisheries  by  allowing  for  off 
loading  of  catch  and  for  travel  to  areas 

542  and  543.  When  the  HLA  directed 
fishery  is  closed  in  either  area  542  or 
543,  vessels  may  fish  outside  the  HLA 
anywhere  in  the  Aleutian  Islands  where 
directed  fishing  is  open. 

If  a  vessel  has  registered  to  fish  in  an 
HLA  in  both  areas  542  and  543  during 
a  season,  it  would  be  assigned  to  fish  in 
directed  fisheries  in  area  542  and  in  area 

543  that  begin  on  different  dates. 
Regardless  of  the  number  of  vessels  in 

a  group,  an  HLA  directed  fishery  would 
last  no  longer  than  14  days  to  allow 
each  group  ample  opportunity  to 
harvest  in  the  HLA  in  area  542  or  543 
before  the  end  of  the  season. 

During  each  season,  vessels  registered 
to  fish  in  the  HLA  in  area  542  or  543 
would  not  be  allowed  to  fish  for 
groundfish  in  any  other  location  while 
the  first  directed  fishery  in  an  HLA  to 
which  the  vessel  is  assigned  is  open. 
This  stand  down  provision  may  last  up 
to  14  days,  the  maximum  length  of  an 
HLA  directed  fishery  for  Atka  mackerel. 

All  trawl  vessels  fishing  for  Atka 
mackerel  in  the  HLA  would  be  required 
to  carry  two  observers  so  that  NMFS  can 
meet  the  requirements  of  the  2001  BiOp 
to  adequately  monitor  fisheries  to 
manage  critical  habitat  limits.  (The 
Groundfish  Observer  Program  is  due  to 
expire  December  31,  2002.  At  the 
present  time,  NMFS  is  in  the  process  of 
extending  this  program  through  2007.) 
Vessels  not  participating  in  the  groups 
may  fish  for  Atka  mackerel  outside  the 
HLA  and  outside  the  critical  habitat  in 
the  BSAI  subareas.  To  provide 
maximum  protection  to  Steller  sea  lions, 
Atka  mackerel  trawl  fishing  is 
prohibited  in  the  Seguam  foraging  area 
and  in  critical  habitat  around  rookeries 
and  haulouts  east  of  178°  W  long,  since 
Atka  mackerel  is  readily  available  in 
waters  outside  critical  habitat. 

5.  BSAI  and  Western  and  Central 
Districts  of  the  GOA  Pacific  Cod 
Seasons,  Apportionments  and  Closiures 

For  the  BSAI  and  Western  and  Central 
Districts  of  the  GOA  Pacific  cod  seasons, 
this  proposed  rule  would  separate  the 
TACs  into  separate  seasonal 
apportionments  depending  on  gear  type 
(Table  2).  Section  679.20(a)(7)(iii)(B). 
which  describes  decision  criteria  for 


seasonal  allocations  for  hook-and-line 
and  pot  gear,  no  longer  reflects  the 
seasonal  allocation  specified  in  the 
Steller  sea  lion  protection  measures. 
This  paragraph  would  be  removed  by 
this  proposed  rule. 

For  the  nontrawl  vessels  in  the  BSAI 
and  Western  and  Central  Districts  of  the 
GOA,  the  A  season  begins  on  January  1 
and  ends  Jime  10.  Sixty  percent  of  the 
annual  TAG,  after  subtraction  of  any 
reserves  and  incidental  catch,  would  be 
available  for  harvest  during  the  A 
season  and  would  be  allocated  among 
the  various  sectors  as  provided  in 
§  679.20(a)(6)(iii)  and  (a)(7).  The  B 
season  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 


line  gear.and  for  vessels  using  jig  gear 
in  the  BSAI  begins  at  1200  hours,  A.l.t., 
on  Jime  10  and  ends  on  December  31. 
The  B  season  for  vessels  using  hook- 
and-line,  pot,  or  jig  gear  in  the  GOA  and 
for  vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  pot  gear  in  the  BSAI 
begins  at  1200  hoius,  A.l.t.,  on 
September  1  and  ends  on  December  31. 
Forty  percent  of  the  annual  TAG,  after 
subtraction  of  any  reserves  and 
incidental  catch,  will  be  available  for 
harvest  during  the  B  season  and  will  be 
allocated  among  the  various  sectors  as 
provided  in  §  679.20(a)(6)(iii)and  (a)(7). 
CDQ  vessels  using  pot  gear  and  vessels 
less  than  60  ft  (18.3  m)  LOA  using  pot 


and  hook-and-line  gear  in  the  BSAI  have 
no  seasonal  apportionment. 

For  the  trawl  fisheries  in  the  BSAI. 
the  annual  TAG  is  apportioned  to  three 
seasons.  The  A  season  starts  January  20 
and  ends  April  1,  with  60  percent  of  the 
annual  TAG  allocated.  The  B  season 
starts  April  1  (1200  hours,  A.l.t.)  and 
ends  June  10,  with  20  percent  of  the 
annual  TAG  allocated.  The  C  season 
starts  June  10  (1200  hours,  A.l.t.)  and 
ends  November  1 ,  with  20  percent  of  the 
annual  TAG  allocated.  In  the  Western 
and  Central  Districts  of  the  GOA,  trawl 
vessels  are  allocated  60  percent  of  the 
annual  TAG  in  the  A  season  and  40 
percent  in  the  B  season. 


Table  2  Bering  Sea  and  Aleutian  Islands  Subareas  and  Western  and  Central  Districts  of  the  Gulf  of 

Alaska  Pacific  Cod  Seasons  and  TAC  Apportionments 


Gear  and  Area 


Trawl  in  W/C  GOA 
Trawl  in  BSAI 

hook-and-line,    pot,    and   jig    in    W/C 

GOA,  and  pot  >  60  ft.  LOA  in  BSAI 
hook-and-line  >  60  ft.  and  jig  in  BSAI 
CDQ*  pot,  pot  and  hook-and-line  <  60 
ft  in  the  BSAI 


A  season  and  apportionment 


January  20-June  10  (60%; 
January  20— April  1  (60%) 

January  1-June  10  (60%) 

January  1-June  10  (60%) 


8  season  and  apportionment 


September  1 -November  1  (40%) 
April  1-June  10  (20%) 


September  l-Decemtjer  31  (40%) 


June  10-December31  (40%) 
January  1-Decemt)er  31 


C  season  and  ap- 
portionment 


June  10-Novemt)er 
1  (20%) 


•Community  Development  Quota  program.  CDQ  vessels  fishing  with  non-pot  gear  are  governed  by  the  gear  specific  seasonal  restrictions  listed 
in  Table  2. 


Unused  Pacific  cod  allocations  among 
sectors  and  unused  apportionments  for 
seasons  in  the  BSAI  and  Western  and 
Central  GOA  may  be  redistributed, 
considering  bycatch' and  optimization  of 
catch  by  gear  groups  and  sectors. 

Moving  20  percent  of  the  BSAI  Pacific 
cod  TAC  from  the  first  season  to  the 
second  season  limits  the  amount  of 
Pacific  cod  that  can  be  harvested  diuing 
the  critical  January  through  April  time 
period.  In  comparison  with  the  2001 
apportioiunents,  the  BSAI  Pacific  cod 
trawl  TAC  is  apportioned  among  three 
seasons  shifting  20  percent  of  the 
harvest  out  of  the  June  through  October 
time  period.  Moving  20  percent  of  the 
harvest  from  the  second  half  of  the  year 
enhances  the  opportunity  for  the  Pacific 
cod  trawl  fleet  to  harvest  Pacific  cod 
when  it  is  aggregated,  optimizing  the 
potential  to  reach  the  annual  harvest    . 
limit.  The  apportionment  during  the 
first  half  of  the  year  is  further  divided 
into  60  percent  and  20  percent  of  the 
annual  TAG. 

Apportioning  Pacific  cod  between  two 
or  among  three  seasons  may  affect  the 
ability  of  fishermen  to  fully  utilize  the 
TAC  for  Pacific  cod.  In  previous  years, 
a  large  portion  of  the  Pacific  cod  TAG 
was  taken  during  the  early  part  of  the 
calendar  year.  Pacific  cod  tends  to 


aggregate  during  the  early  part  of  the 
calendar  year  when  it  is  easier  to  locate 
and  catch.  Also,  as  Pacific  cod  becomes 
disaggregated,  the  increased  fishing  time 
and  effort  to  catch  the  same  amount  of 
fish  result  in  increases  in  bycatch, 
which  also  can  affect  the  success  of 
fully  utilizing  the  TAG. 

In  the  BSAI,  the  trawl  allocations  of 
Pacific  cod  TAG  are  further  allocated  to 
catcher  vessels  and  catcher/processors. 
The  seasonal  allocation  for  the  Pacific 
cod  trawl  catcher  vessels  is  further  split 
to  70  percent  in  the  A  season,  10 
percent  in  the  B  season,  and  20  percent 
in  the  G  season.  Pacific  cod  trawl 
catcher/processors'  portion  of  the  TAC 
is  allocated  50  percent  in  the  A  season, 
30  percent  in  the  B  season,  and  20 
percent  in  the  G  season.  Many  of  these 
vessels  participate  in  the  AFA  pollock 
fishery,  which  disperses  over  time  not 
only  pollock  but  also  Pacific  cod 
harvests  in  the  BSAI.  Rollovers  between 
these  sectors  would  continue  to  be 
allowed  under  §  679.20(a)(7)(ii). 
Regidatory  provisions  are  included  in 
this  proposed  rule  to  allow  the  rollover 
of  BSAI  Pacific  cod  trawl  allocations 
between  seasons.  Trawl  allocations  to 
catcher  vessels  and  catcher/processors 
may  continue  to  be  moved  between 
vessel  types  within  a  season  before 


reallocation  to  other  gear  types  to  allow 
for  full  optimization  of  an  allocation  by 
the  trawl  sector  during  a  season.  These 
gear  allocations  would  further  disperse 
the  Pacific  cod  fishery  over  time  and 
lessen  the  potential  for  depletion  of 
prey. 

In  the  GOA,  catch  of  Pacific  cod  in 
other  directed  groundfish  fisheries 
during  the  time  period  between  the 
closure  of  the  Pacific  cod  A  season  and 
the  opening  of  the  Pacific  cod  B  season 
would  be  deducted  from  the  Pacific  cod 
B  season  apportionment.  This 
recommendation  by  the  Council  is 
intended  to  optimize  the  harvest  of 
Pacific  cod  when  it  is  most  vulnerable 
to  fishing  gear  while  fully  providing  for 
Pacific  cod  incidental  and  bycatch 
needs  in  other  groundfish  fisheries. 

Under  this  proposed  rule.  Pacific  cod 
harvest  by  trawl  gear  in  the  HLA  would 
be  prohibited  during  the  Atka  mackerel 
HLA  directed  fisheries.  See  above 
discussion  of  Atka  mackerel  for  the 
definition  of  the  HLA.  This  provision 
reduces  potential  competition  for  prey 
posed  by  concurrent  trawl  fisheries  in 
critical  habitat.  It  also  would  allow  for 
easier  management  by  NMFS  of  the 
Atka  mackerel  fishery  diuing  the  short 
time  period  that  the  HLA  is  open  to 
directed  fishing  for  Atka  mackerel 
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vessels.  Vessels  fishing  in  the  HLA 
during  the  Atka  mackerel  directed 
fishing  opening  will  be  managed  for 
Atka  mackerel  only,  instead  of  being 
managed  for  Atka  mackerel  and  for 
Pacific  cod. 

Section  679.20(a)(7)(C)  specifies  the 
allocation  of  Pacific  cod  TAG  to  vessels 
using  hook-and-line  or  pot  gear. 
Emergency  interim  regulations  (66  FR 
7276,  January  22.  2001)  further  allocated 
the  TAC  between  pot  and  hook-and-line 
vessels  over  or  under  60  ft  (18.3  m) 
LOA.  The  harvest  of  Pacific  cod  by 
hook-and-line  or  pot  vessels  less  than  60 
ft  (198.3  m)  LOA  accrues  against  the 
allocation  for  vessels  greater  than  60  ft 
(18.3  m)  LOA  when  the  fishery  for  the 
vessels  over  60  ft  (18.3  m)  LOA  is  open. 
Otherwise  the  harvest  is  counted  toward 
the  allocation  to  vessels  less  than  60  ft 
(18.3  m)  LOA.  This  proposed  rule 
would  continue  this  allocation  and 
method  of  management  for  Pacific  cod 
hook-and-Une  and  pot  vessels  in  the 
BSAl. 

Qosed  Areas  and  Management 
Measures 

The  Steller  sea  lion  protection 
measures  include  fishery  closure  areas 
designed  to  reduce  competition  with 
Steller  sea  lions,  consistent  with  the 
concerns  described  in  the  2001  BiOp. 
Scientific  information  suggests  that  the 
effects  of  the  groundfish  fisheries  on 
Steller  sea  lions  may  be  greatest  around 
rookeries  and  haulouts.  Fishing 
prohibitions  around  rookeries  and 
haulouts  are  important  to  the  most 
vulnerable  Steller  sea  lions-lactating 
females,  young-of-the-year,  and 
juveniles. 

Since  publication  of  critical  habitat 
definitions  in  50  CFR  226.202,  19 
additional  haulouts  in  the  BSAI  and  the 
GOA  have  been  identified  as  areas 
needing  additional  protection.  The 
Council  recommended  that  Steller  sea 
lion  protection  measures  should  be 
implemented  around  the  19  additional 
haulouts  to  protect  Steller  sea  lions  in 
these  important  areas.  The  majority  of 
these  sites  had  fishing  prohibitions 
consistent  with  those  for  critical  habitat 
closure  sites  in  2001.  More  information 
and  justification  for  including  these 
haulouts  are  contained  in  the  2001  BiOp 
(see  ADDRESSES). 

In  November  2001,  the  BOF 
authorized  Steller  sea  lion  protection 
measures  in  State  waters  for  the  State 
2002  parallel  fishery  similar  to  Federal 
protection  measures,  with  two 
exceptions  described  below.  The  State 
parallel  groundfish  fisheries  are  defined 
in  the  Alaska  Administrative  Code  at  5 
AAC  28.087(c)  as  Pacific  cod,  walleye 
pollock,  and  Atka  mackerel  fisheries  in 


State  waters  managed  by  ADF&G  to 
correspond  with  the. times,  area,  and  the 
gear  regulations  implemented  by  NMFS 
for  adjacent  Federal  waters.  NMFS 
deducts  harvest  amounts  which  occur 
during  the  State  parallel  fisheries  from 
the  Federal  TAGs.  State-managed 
fisheries  function  exclusively  under 
state  regulations  and  management 
policies.  The  exception  is  the  State- 
managed  Pacific  cod  fisheries  in  the 
Central,  Western,  and  Prince  William 
Sound  State  waters  of  the  GOA.  In  these 
State  fisheries,  the  State  establishes 
Pacific  cod  harvest  levels  that  are  equal 
to  25  percent  of  the  federally  established 
ABC  specification.  The  Federal  TAGs 
for  Pacific  cod  in  the  Western  and 
Central  Regulatory  areas  are  reduced 
from  the  respective  ABC  by  the  amounts 
anticipated  to  be  taken  in  the  State- 
managed  Pacific  cod  fishery.  Vessels 
participating  in  the  State-managed 
Pacific  cod  fishery  are  exempt  from  the 
Pacific  cod  Steller  sea  lion  no-fishing 
zones  in  the  GOA. 

The  State  parallel  groundfish  fisheries 
management  plan  authorizes  the 
Commissioner  by  emergency  order  to 
open  and  close  seasons  and  implement 
gear,  time,  and  area  restrictions  to 
parallel  Federal  regulations  governing 
the  Federal  fisheries.  The  BOF 
authorized  the  Commissioner  of  the 
ADF&G  to  exempt  pot  fishing  for  Pacific 
cod  within  0-3  nm  of  Caton  Island  and 
Cape  Bamabus  from  the  parallel  fishery 
closures  detailed  in  Federal  regulations. 
Because  of  the  slow  rate  of  extraction  in 
the  pot  fishery  and  the  small  amount  of 
Pacific  cod  harvest  by  this  gear  sector, 
NMFS  determined  through  continued 
consultation  under  section  7  of  the  ESA 
that  this  change  to  the  action  would  not 
result  in  any  appreciable  effects  on 
Steller  sea  lions  or  their  critical  habitat 
that  were  not  considered  in  the  2001 
BiOp. 

In  February  2002.  the  Council 
requested  that  NMFS  analyze  effects  of 
opening  waters  from  0-3  nm  around 
Caton  Island  and  Cape  Bamabus  to 
federally  permitted  vessels  using  pot 
gear  in  the  Pacific  cod  directed  fishery. 
If  there  is  a  determination  that  this 
action  would  not  cause  jeopardy  or 
adverse  modification  of  habitat  for  the 
western  DPS  of  Steller  sea  lions  or  their 
critical  habitat  and  if  NMFS  approves, 
subsequent  rulemaking  may  follow  to 
open  these  two  haulouts  to  directed 
fishing  for  Pacific  cod  by  federally 
permitted  vessels  using  pot  gear. 

Four  haulout  sites  listed  as  critical 
habitat  under  50  CFR  226.202  occur  in 
the  State's  waters  within  Prince  William 
Sound.  These  sites  are  Pt.  Elrington,  The 
Needle,  Perry  Island,  and  Pt.  Eleanor. 
Glacier  Island  also  occiu"s  in  the  State's 


waters  within  Prince  William  Sound 
and  is  one  of  the  19  haulouts  not  listed 
as  critical  habitat.  No  Federal  fishery  or 
State  parallel  fishery  occurs  in  this  area. 
However,  the  State  has  imposed  pollock 
trawl  closures  from  June  1  to  November 
1  from  0-10  nm  around  Pt.  Elrington, 
The  Needle,  and  Glacier  Island.  The 
State  also  apportioned  pollock  harvest 
across  three  areas  of  Prince  William 
Sound  with  no  more  than  40  percent  of 
the  total  harvest  coming  from  a  single 
area.  This  proposed  rule  includes  no 
additional  protection  measures  for  these 
sites  inside  State  waters. 

The  proposed  protection  measures 
make  no  changes  to  the  existing  0-3  nm 
no-entry  zones  around  rookeries  listed 
in  50  CFR  223.202.  Although  Table  12 
to  50  CFR  part  679  would  implement 
groundfish  fishing  closures  in  sites 
protected  by  the  no-entry  zones,  persons 
should  refer  to  50  CFR  223.202  for  the 
appropriate  locations  of  the  no-entry 
zones.  In  some  cases  those  locations 
may  be  different  than  locations  for  the 
same  sites  that  are  also  listed  in  Table 
12  to  50  CFR  part  679.  NMFS  would 
reconcile  any  differences  between  the 
two  sets  of  regulations  in  the  future. 
However,  until  that  occiu^,  persons  are 
advised  to  refer  to  50  CFR  223.202  for 
the  proper  location  of  no-entry  zones 
and  to  Table  12  to  50  CFR  part  679  for 
proper  location  of  sites  for  fishery 
closures.  Two  additional  rookeries  are 
included  in  Table  12  for  0-3  nm 
groundfish  fishing  closures  that  are  not 
on  the  list  appearing  in  50  CFR  223.202. 
These  sites  are  Wooded  Island  and  Seal 
Rocks  (Cordova).  The  0-3  run 
groundfish  fishing  closures  apply  to  all 
federally  permitted  groundfish  fishing 
vessels  and  all  gear  types.  The  State 
emergency  orders  and  regulations 
prohibit  commercial  fishing  in  waters 
within  0-3  lun  of  all  of  the  rookeries 
listed  on  Table  12. 

The  RPA  Committee  recommended 
closures  around  haulouts  and  rookeries 
considering  the  rate  of  decline  for  the 
entire  western  DPS  of  Steller  sea  lions 
and  historical  fishing  patterns.  In  some 
cases,  sites  with  higher  rates  of  decline 
received  greater  protection  over  areas 
with  lower  declines.  Jig  vessels  are 
exempt  from  most  of  the  closure  zones 
beyond  3  nm  of  rookeries  and  beyond 
the  shore  around  haulouts  because  of 
their  slow  rate  of  extraction  and  of  the 
small  number  of  vessels  that  prosecute 
these  fisheries.  Site-specific  closures  are 
detailed  in  Tables  4,5,6,  and  12  of  50 
CFR  part  679  and  in  §  679.22  of  this 
proposed  rule.  Closures  would  apply  to 
federally  permitted  vessels.  A  summary 
of  area  and  fishery  specific  closures  is 
as  follows: 


Groundfish  Fishery  Closures 

1.  Directed  groundfish  fishing  by 
vessels  using  any  gear  type  would  be 
prohibited  within  0-3  nm  of  all 
rookeries  listed  in  table  12  to  part  679. 

2.  Directed  fishing  for  pollock.  Pacific 
cod,  and  Atka  mackerel  by  vessels  using 
trawl,  pot,  or  hook-and-line  gear(s) 
would  be  prohibited  0-20  nm  around 
five  haulout  areas  in  the  Northern 
Bering  Sea.  These  haidouts  are  Hall 
Island,  Rovmd  (Walrus)  Island,  St. 
Lawrence  Island/S.  Pimuk  Island,  St. 
Lawrence  Island/SW  Cape,  and  Cape 
Newenham.  Historically,  only  limited 
fishing  has  occurred  for  the  three  prey 
species  near  these  haulouts,  and 
closures  offer  protection  from  fisheries 
developing  in  this  area. 

3.  Directed  fishing  for  pollock.  Pacific 
cod,  and  Atka  mackerel  by  all  vessels 
using  any  gear  type  would  be  prohibited 
in  the  Seguam  foraging  area,  and  the 
Bogoslof  area,  except  catcher  vessels 
less  than  60  ft  (18.3  m)  LOA  directed 
fishing  for  Pacific  cod  using  hook-and- 
line  or  jig  gear  in  the  Bogoslof  Pacific 
cod  exemption  area.  In  addition,  critical 
habitat  areas  around  two  rookeries  and 
four  haulouts  in  the  Chignik  area  are 
closed  to  pot,  hook-and-line,  and  trawl 
directed  fishing  for  the  three  species. 

Aleutian  Island  Closures 

1.  Directed  fishing  for  pollock  inside 
critical  habitat  in  the  Aleutian  Islands 
subarea  would  be  prohibited.  Pollock 
fishing  was  prohibited  in  the  Aleutian 
Islands  subarea  in  1999  through  2002  as 
part  of  Steller  sea  lion  protection 
measures.  In  October  2001,  the  Council 
recommended  opening  the  Aleutian 
Islands  subarea  in  2003  to  directed 
fishing  for  pollock,  outside  the  critical 
habitat  with  two  seasonal 
apportionments  (40:60  percent). 
Because  this  fishery  would  occur 
outside  the  critical  habitat,  it  is  not 
likely  to  have  a  significant,  adverse 
effect  on  Steller  sea  lions  or  their  critical 
habitat.  In  February  2002,  the  Council 
recommended  additional  analysis  of 
directed  fishing  for  pollock  in  the 
Aleutian  Islands,  including  closing 
directed  fishing  for  pollock  in  the 
Aleutian  Islands  subarea  and  having  a 
single  season  for  directed  fishing  for 
pollock  outside  of  critical  habitat. 

2.  Atka  mackerel  directed  fishing  by 
vessels  using  trawl  gear  would  be 
prohibited  in  critical  habitat  east  of  1 78° 
W  long,  in  the  Aleutian  Islands  and 
within  20  nm  of  rookeries  and  haulouts 
of  the  Bering  Sea  subareas.  Waters  20 
lun  seaward  of  Cramp  Rock  and  located 
east  of  178°  W  long,  are  included  in  the 
critical  habitat  areas  closed  to  Atka 
mackerel  directed  fishing  by  vessels 


using  trawl  gear.  Historically,  Atka 
mackerel  has  been  harvested  outside  the 
critical  habitat  east  of  178°  W  long. 
Consequently,  the  fishery  is  expected  to 
be  able  to  harvest  the  allocation  while 
providing  substantial  protection  to 
Steller  sea  lions.  West  of  178°  W  long., 
Atka  mackerel  directed  fishing  by  trawl 
gear  would  be  prohibited  0-1 5  mn  of 
Buldir  rookery  and  0-10  nm  of  the 
remaining  rookeries.  Due  to  a  continued 
steep  decline  in  the  population  at  Buldir 
of  greater  than  10  percent,  an  additional 
5  imi  protection  zone  was  added. 
Additionally,  Buldir  is  isolated  from 
other  nearshore  foraging  locations 
making  it  more  susceptible  to  local 
depletions.  On  this  haulout,  Steller  sea 
lions  have  less  opportimity  to  move  to 
other  foraging  areas  to  escape  the 
possible  localized  depletion.  Atka 
mackerel  directed  fishing  by  trawl  gear 
would  also  be  prohibited  0-3  imi  of 
haulouts  west  of  178°  W  long,  to  protect 
nearshore  foraging  areas. 

3.  Pacific  cod  fishing  closure  areas 
would  be  dependent  on  the  gear  used 
and  location.  Hook-and-line  and  pot 
vessels  would  be  prohibited  from 
directed  fishing  for  Pacific  cod  (a)  in 
critical  habitat  east  of  173°  W  long,  to 
the  western  boundary  of  the  Bogoslof 
area  to  reduce  gear  confiicts  with  trawl 
vessels,  (b)  0-10  nm  of  Buldir  rookery, 
and  (c)  0-20  rmi  of  Agligadak  rookery. 
Increased  protection  around  Agligadak 
is  proposed  because  Steller  sea  lions  at 
this  site  are  suffering  a  high  rate  of 
coimt  declines.  Due  to  limited  harvest 
rates  by  hook-and-line  and  pot  vessels, 
closiures  are  limited  to  waters  0-3  nm 
around  rookeries. 

Pacific  cod  trawl  directed  fishery 
closures  in  the  Aleutian  Islands  include 

(a)  waters  east  of  178°  W  long.  0-10  nm 
of  rookeries  and  0-3  nm  of  haulouts. 
except  that  waters  aroimd  Agligadak 
rookery  would  be  closed  0-20  nm.  and 

(b)  waters  west  of  178°  W  long.,  0-20 
nm  around  haulouts  and  rookeries  until 
the  Atka  mackerel  HLA  fishery  is 
completed.  After  the  Atka  mackerel 
HLA  fishery  is  closed.  Pacific  cod 
trawling  would  be  prohibited  0-3  nm  of 
haulouts  and  0-10  nm  of  rookeries. 
Trawl  closures  are  more  extensive 
around  haulouts  and  rookeries  due  to 
higher  removal  rates  and  large  harvest 
by  trawl  gear.  Increased  protection 
around  Agligadak  rookery  is  proposed 
because  this  site  exhibits  a  high  rate  of 
Steller  sea  lion  decline. 

Bering  Sea  Closures 

1.  Atka  mackerel  directed  fishing  by 
trawl  gear  would  be  prohibited  in 
critical  habitat  around  haulouts  and 
rookeries  in  the  Bering  Sea  subarea, 
providing  protection  to  Steller  sea  lions . 


and  critical  habitat  by  reducing  the 
potential  for  competition  for  Atka 
mackerel  prey. 

2.  Pollock  directed  fishing  would  be 
prohibited  (a)  0-10  nm  of  all  rookeries 
and  haulouts,  except  that  four  Pribilof 
haulouts  would  be  closed  0-3  nm,  (b)  in 
the  BSPRA  during  the  A  season,  and  (c) 
by  non-CDQ  trawl  catcher/processors  in 
the  CVOA  during  the  B  season  (June  10- 
November  1 )  to  reduce  the  rate  and 
amount  of  harvest  in  critical  habitat. 
NMFS  has  not  undertaken  Steller  sea 
lion  aerial  surveys  of  the  northern 
haulouts  in  the  Bering  Sea.  Anecdotal 
evidence  from  NMFS'  scientists, 
subsistence  users,  and  others  indicates 
that  these  areas  are  used  infrequently, 
mostly  during  the  simuner  as  males  pass 
through  the  area.  Therefore,  the  Council 
considered  these  infrequently  used 
haulouts  to  be  of  less  importance  for 
protection  to  10  nm.  The  Pribilof  Islands 
Conservation  Zone  described  at 

§  679.22(a)(6)  is  a  trawl  closure  area  that 
encompasses  some  of  the  Steller  sea  lion 
critical  habitat  areas.  Five  haulouts  and 
one  rookery  are  located  in  the  BSPRA. 
This  area  is  closed  to  pollock  fishing  in 
the  A  season  to  provide  protection  to 
Steller  sea  lions  in  the  nearshore 
foraging  areas  during  the  most  critical 
time  of  the  year. 

3.  Pacific  cod  closures  depend  on  the 
type  of  gear  used.  Directed  fishing  for 
Pacific  cod  with  vessels  using  trawl  gear 
would  be  prohibited  0-10  nm  around  all 
rookeries  and  haulouts,  except  that 
waters  around  the  foiu  Pribilof  haulouts 
would  be  closed  0-3  nm.  All  hook-and- 
line  and  pot  gear  vessels  would  be 
prohibited  from  directed  fishing  for 
Pacific  cod  0-3  nm  of  rookeries  and 
haulouts,  except  that  waters  around  the 
Amak  rookery  would  be  closed  to  hook- 
and-line  and  pot  gear  0-7  run. 
Additional  protection  was  implemented 
for  the  Amaik  rookery  out  to  7  nm  for  the 
hook-and-line  and  pot  gear  Pacific  cod 
fisheries.  The  Council  recommended 
this  additional  closure  area  to  protect 
this  rookery,  which  has  had  an 
increasing  population  rate  over  the  last 
ten  years.  Vessels  over  60  ft  (18.3  m) 
LOA  using  hook-and-line  gear  are 
prohibited  from  fishing  v«thin  10  nm  of 
Bishop  Pt.  and  Reef/Lava  haulouts. 

These  closures  are  necessar\'  to 
protect  Steller  sea  lion  prey  availability 
around  important  rookeries  and 
haulouts  in  the  Bering  Sea.  The 
differential  closure  scheme  by  gear  type 
reflects  the  best  available  data 
indicating  that  pot  and  hook-and-line 
gear  are  less  likely  to  cause  localized 
depletions  of  Pacific  cod  than  is  trawl 
gear.  Although  direct  empirical 
evidence  for  this  conclusion  is  lacking, 
catch  information  indicates  that  these 
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fisheries  are  generally  dispersed,  may 
actually  attract  prey,  and  are  relatively 
slow  compared  with  the  trawl  fisheries. 

A  smalfexemption  area  was  proposed 
in  the  southern  portion  of  the  Bogoslof 
area  for  catcher  vessels  less  than  60  ft 
(18.3  m)  LOA  using  hook-and-line  or  jig 
gear  for  directed  fishing  for  Pacific  cod. 
This  area  includes  all  waters  of  the 
Bering  Sea  south  of  a  line  connecting  a 
point  3  nm  north  of  Bishop  Pt.  to  Cape 
Tanak.  The  0-10  nm.  closure  of  Bishop 
Pt.  remains  in  effect  for  these  vessels  in 
the  Bogoslof  area.  The  amount  of  Pacific 
cod  harvested  from  the  exemption  area 
is  limited  to  113  mt  to  minimize  the 
possibility  of  localized  depletion  of 
Pacific  cod.  This  exemption  will  cdlow 
a  small  number  of  vessels  from  the 
Dutch  Harbor  area  a  relatively  safe 
location  to  harvest  Pacific  cod  and  will 
reduce  the  potential  for  gear  conflicts 
east  of  Bishop  Pt.  These  vessels  have 
limited  harvesting  opportunities 
because  there  is  no  Pacific  cod  State- 
managed  fishery  in  the  Dutch  Harbor 
area  and  because  some  vessels  are 
constrained  by  their  License  Limitation 
permit  from  fishing  in  Gulf  of  Alaska 
waters. 

Vessels  greater  than  or  equal  to  60  ft. 
{18.3  m)  LOA  using  hook-and-line  gear 
would  be  prohibited  from  directed 
fishing  for  Pacific  cod  0-10  nm  around 
Bishop  Pt.  and  Reef/Lava  haulouts.  This 
restriction  was  added  to  reduce  the 
possibility  of  gear  conflicts  between 
hook-and-line  and  pot  vessels  in  the 
Pacific  cod  fishery  and  to  provide  added 
protection  to  Steller  sea  lions  by 
reducing  fishing  effort  near  these 
haulout3. 

Gulf  of  Alaska  Closures 

1.  Atka  mackerel  directed  fishing 
would  be  prohibited  in  the  Gulf  of 
Alaska  subarea.  Biomass  has  been 
insufficient  to  support  a  directed  fishery 
for  the  past  several  years. 

2.  Pollock  and  Pacific  cod  directed 
fishing  with  trawl  gear  would  be 
prohibited  0-10  nm  or  0-20  nm  around 
most  haulouts  and  rookeries  year  round. 
Exceptions  are  as  follows:  (a)  waters 
around  Marmot  Island  rookery  are 
closed  0-15  nnf  during  the  first  half  of 
the  year  and  0-20  nm  during  the  second 
half  of  the  year,  (b)  waters  aroujid  Gull 
Point  and  Ugak  Island  are  closed  0-3 
nm  in  the  second  half  of  the  year,  (c) 
waters  around  Cape  Bamabus,  Cape 
Ikolik,  Mitrofania,  Spitz,  Whaleback, 
Sea  Lion  Rocks,  Mountain  Point,  Castle 
Rock,  and  Caton  haulouts  are  closed  0- 
3  nm,  and  (d)  waters  around  Pinnacle 
Rocks  rookery  are  closed  0-3  nm. 

The  0-15  nm  closure  around  Marmot 
Island  in  the  first  half  of  the  year  would 
allow  the  pollock  fishing  fleet  access  to 


pollock  that  are  likely  to  have  roe  and 
are  more  valuable.  Closures  are  reduced 
to  3  nm  around  a  number  of  sites  in  the 
GOA  year  round  or  for  the  B  season  to 
provide  opportunities  for  fishing  by 
small,  local  trawl  fleets  that  have 
historically  fished  near  these  sites  in 
consideration  of  national  standard  8  of 
the  Magnuson-Stevens  Act.  These  sites 
are  located  in  areas  that  have  lower  rates 
of  decline  for  non-pups  since  1991  than 
other  areas  of  the  GOA.  The  rate  of 
harvest  by  the  small  vessel  trawl  fleet  is 
expected  to  be  small  enough  to  avoid 
any  localized  depletion  of  prey  for 
Steller  sea  lions. 

3.  Directed  fishing  for  Pacific  cod 
with  vessels  using  hook-and-line  or  pot 
gear  would  be  prohibited:  (a)  0-10  nm 
or  0-20  nm  of  all  rookeries,  except  that 
Seal  Rocks,  Wooded  Island,  Atkins, 
Chemabura,  Clubbing  Rocks,  and 
Pinnacle  Rock  would  be  closed  0-3  nm, 
(b)  0-20  nm  around  Sutwik,  Nagai 
Rocks,  Lighthouse  Rocks,  and  Kak 
haulouts,  (c)  0-3  nm  aroimd  Cape 
Bamabus,  Cape  Ikolik,  Mitrofania,  Spitz, 
Whaleback,  Sea  Lion  Rocks,  Mountain 
Point,  Castle  Rock,  and  Caton  haulouts, 
(d)  0-10  nm  around  haulouts  between 
170°  W  long,  and  164°  30'00"  W  long, 
for  hook-and-line,  and  (e)  0-20  nm 
around  haulouts  between  170°  W  long, 
and  164°  30'00"  W  long,  for  pot  gear. 

Directed  fishing  for  Pacific  coa  would 
be  prohibited  within  0-20  nm  of  sites  in 
the  area  of  Chignik  to  increase  the 
overall  closure  area  for  the  GOA.  This 
area  also  has  one  of  the  higher  rates  of 
Steller  sea  lion  non-pup  count  declines 
in  the  GOA  since  1991,  making  it  an 
area  of  greater  potential  sensitivity  to 
fishing  activities.  As  required  by 
national  standard  8  of  the  Magnuson- 
Stevens  Act,  sustained  participation  of 
the  communities  in  the  Pacific  cod 
fishery  in  this  area  was  considered  by 
the  RPA  Committee  and  Council. 
Historically,  Pacific  cod  available  in  the 
State-managed  fishery  has  not  been  fully 
harvested.  Even  with  the  Federal  fishery 
closure,  opportunity  still  exists  for 
Pacific  cod  fishing  in  State  waters  with 
vessels  using  pot  or  jig  gear  under  the 
State-managed  fishery.  With  these  gear 
type  fisheries  available  under  the  State- 
managed  fishery  and  jig  fishing 
available  under  the  Federal  fishery,  the 
closure  of  this  area  should  not  impose 
excessive  economic  hardship  on  the 
residents  of  the  small  communities  who 
use  these  fishing  grounds. 

Vessel  Monitoring  Systems  (VMS) 

To  ensure  vessel  compliance  with 
area  restrictions,  §  679.7  would  prohibit 
a  vessel  from  operating  in  the  BSAI  or 
GOA  reporting  area  if  the  vessel  has 
been  issued  an  FFP  with  an 


endorsement  to  engage  in  directed 
fishing  for  Pacific  cod,  pollock,  or  Atka 
mackerel,  unless  it  has  an  operable  VMS 
at  all  times  that  the  directed  fisheries  for 
which  it  is  endorsed  are  open.  The 
requirements  for  operating  a  VMS  are 
specified  in  §  679.28(f}.  VMS  monitoring 
is  necessary  to  meet  one  of  the 
reasonable  and  prudent  measures 
detailed  in  the  2001  BiOp  requiring  that 
NMFS  have  the  capability  to  detect 
illegal  fishing  activity  by  vessels 
endorsed  for  Pacific  cod,  pollock,  or 
Atka  mackerel  fishing  inside  closed 
areas.  The  prohibition  applies  to 
operation  of  a  vessel  because  a  number 
of  commercial  fishing  vessels  may  be 
endorsed  to  harvest  Pacific  cod  and 
because  the  vessels  may  also  harvest 
IFQ  halibut,  crab,  or  salmon.  Operation 
also  includes  fishing  related  activities  in 
port,  such  as  offloading  of  fish.  Section 
679.7(c)(3)  would  be  removed  with  this 
action  because  paragraph  (a)(18)  of  this 
section  would  be  added  to  consolidate 
the  requirements  for  VMS. 

The  Atka  mackerel  fishing  fleet  is 
currently  equipped  with  VMS,  as 
required  by  §  679.7(c)(3).  Jig  vessels  are 
exempt  from  VMS  requirements  because 
they  generally  are  not  prohibited  except 
within  3  nm  of  rookeries  (no-fishing 
zones  on  Table  12  to  50  CFR  part  679) 
and  in  the  Seguam  foraging  and 
Bogoslof  areas  due  to  their  low  and  slow 
method  of  harvest.  The  prohibition  is 
also  specific  to  the  BSAI  and  GOA 
reporting  areas  so  that  State  of  Alaska 
waters  are  included  in  this  prohibition 
for  vessels  with  a  FFP.  A  vessel 
endorsed  for  the  Pacific  cod,  Atka 
mackerel,  or  pollock  directed  fishery 
and  fishing  in  State  of  Alaska  waters 
would  be  required  to  operate  VMS  when 
one  or  more  of  these  fisheries  are  open 
so  that  NMFS  can  track  compliance 
with  the  closures  around  haulouts  and 
rookeries,  which  include  State  of  Alaska 
waters. 

For  vessels  that  are  initially  entering 
a  fishery  that  requires  VMS,  the  vessel 
owner  would  be  required  to  receive 
confirmation  of  transmission  72  hours 
before  leaving  port  to  allow  time  to 
make  repairs  or  to  ensure  that  the 
transmission  is  being  received  before 
the  vessel  enters  the  fishing  grounds.  A 
vessel  may  not  operate  in  a  BSAI  or 
GOA  reporting  area  until  the    ■ 
transmission  is  confirmed.  Section 
679.28(f)(3)  would  also  be  revised  to 
clarify  that  a  vessel  is  required  to  stop 
fishing  when  informed  only  by  an 
authorized  officer  rather  than  by  NMFS' 
staff  that  position  reports  are  not  being 
received.  When  a  VMS  luiit  is  replaced 
on  a  vessel,  the  vessel  owner  would  also 
be  required  to  inform  NMFS  of  the  VMS 
transponder  ID  number  and  the  vessel 
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on  which  the  transponder  would  be 
used  and  to  receive  transmission 
confirmation  before  operating  in  the 
BSAI  or  GOA  reporting  areas.  Under 
proposed  §  679.28(f)(6),  a  VMS  must  be 
operated  when  the  vessel  is  operating  in 
the  BSAI  or  GOA  reporting  area  and 
when  the  species  and  gear  type  of 
directed  fishery  requiring  VMS  that  the 
vessel  is  endorsed  for  is  open  in  either 
reporting  area,  regardless  of  the  area  of 
operation  indicated  on  the  FFP.  For 
instance,  if  a  vessel  is  endorsed  for 
Pacific  cod  hook-and-line  directed 
fishing  and  is  permitted  to  operate  only 
in  the  BSAI,  it  would  be  required  to 
operate  a  VMS  when  the  BSAI  area 
Pacific  cod  hook-and-line  fishery  is 
closed  but  the  GOA  Pacific  cod  hook- 
and-line  fishery  is  open.  This  is 
necessary  because  of  the  ease  of 
movement  of  vessels  between  the  BSAI 
and  GOA  management  areas  in  some 
portions  of  the  management  areas  and 
the  need  to  monitor  fishing  activities  in 
Steller  sea  lion  closure  areas. 

The  Chiniak  Gully  Pollock  Research 
Program 

The  Council  endorsed  a  research 
project  proposed  by  NMFS  in  the 
Chiniak  Gully  off  Kodiak  Island  to 
determine  the  effect  of  pollock  fisheries 
on  pollock  school  dynamics  and  the 
likelihood  of  localized  depletions.  The 
experiment  includes  the  closure  of 
Chiniak  Gully  to  trawl  fishing  bom 
August  1  to  no  later  than  September  20. 
A  more  detailed  description  of  the 
experiment  is  provided  in  the  EA/RIR/ 
IRFA  for  the  regulatory  amendment  to 
permit  an  investigation  of  the  effect  of 
commercial  fishing  on  Walleye  pollock 
distribution  and  abundance  in  localized 
areas  off  the  east  side  of  Kodiak  Island. 
For  copies  of  these  documents,  please 
contact  NMFS  (see  ADDRESSES).  This 
experiment  was  implemented  by 
emergency  interim  rules  in  2001  (66  FR 
37167,  July  17,  2001)  and  in  2002  (67  FR 
956,  January  8,  2002).  This  proposed 
rule  would  implement  regulations 
necessary  to  continue  this  experiment, 
including  trawl  closures  necessary  to 
conduct  the  experiment.  The  seasonal 
closure  would  be  implemented  through 
2004. 

Response  to  Comments 

NMFS  received  eight  letters  of 
comment  in  response  to  the  January  8, 
2002,  emergency  interim  rule  (67  FR 
956)  that  implemented  the  Steller  sea 
lion  protection  measures  and  the  2002 
harvest  specifications. 

In  one  letter,  the  comments  were 
limited  to  the  VMS  regulations  and  the 
use  of  electronic  logbooks.  The  writer 
appeared  to  conclude  that  the 


emergency  interim  rule  was  a  "draft" 
regulation  and  recommended  a  number 
of  changes  to  the  "draft"  regulation. 
Although  NMFS  is  unable  to  consider 
making  changes  to  the  emergency 
interim  rule,  as  recommended,  below 
are  the  comments  and  responses  that 
can  be  addressed  in  this  proposed 
rulemaking. 

Comment  1 .  The  regulations  for  VMS 
need  to  be  modified  so  more  than  one 
company  may  provide  the  required 
product.  The  draft  regulations  limit 
competition,  are  unnecessarily  costly  to 
consumers,  and  retard  the  development 
of  new  products  that  would  result  in 
cheaper  and  more  efficient  alternatives 
to  the  consumer. 

Response.  National  standards  for  VMS 
were  developed  through  a  rule-making 
process  and  published  in  the  Federal 
Register  on  March  31, 1994  (59  FR 
15180).  The  regulations  for  VMS  do  not 
restrict  competition  or  limit  the  number 
of  providers  of  VMS.  However,  to  date 
only  one  supplier  has  submitted  a  VMS 
for  approval  that  meets  the  national 
VMS  standards  and  operational 
requirements  in  the  waters  off  Alaska. 
NMFS  disagrees  that  the  VMS  standards 
should  be  modified  solely  to  provide 
opportunities  for  more  suppliers  to  meet 
a  reduced  standard. 

Comment  2.  Current  regulations 
regarding  VMS  certification  were 
developed  several  years  ago  and  were 
based  on  the  level  of  technology 
available  at  the  time.  The  black  box  is 
no  longer  necessary  to  ensure  a  tamper- 
proof  system. 

Response.  The  standards  for  approval 
of  VMS  include  specific  functions  that 
VMS  must  perform,  but  do  not  require 
a  "tamper-proof  black  box". 

Comment  3.  The  company  currently 
approved  to  provide  VMS  has  an 
exclusive  agreement  with  NOAA  for 
satellite  usage  at  a  rate  of  $5  per  day. 
Other  companies  pay  approximately  $70 
per  day  for  the  same  access,  making 
communication  costs  greater  and  more 
difficult  for  these  companies  to  attract 
customers. 

Response.  NMFS  is  unable  to  confirm 
the  estimated  $70/day  cost  for  other 
companies.  Five  dollars  per  day  is  a 
typical  cost  for  VMS  transmission  from 
fishing  vessels.  The  supplier  of  VMS 
units  currently  approved  by  NMFS  has 
an  agreement  for  air  time  with  Service 
Argos,  which  uses  the  NOAA  satellite 
for  maintaining  its  equipment  in  orbit. 
NOAA  has  no  agreements  with  any 
VMS  companies  for  the  use  of  NOAA 
satellite  equipment  and  has  no 
involvement  in  setting  the  daily 
transmission  costs  for  VMS  equipment. 

Comment  4.  The  economic  impact  of 
VMS  is  substantially  different  for  small 


vessels  compared  to  larger  AFA 
quaUfied  vessels.  This  must  be 
addressed  under  the  Regulatory 
Flexibility  Act  (RFA). 

Response.  Because  the  |anuar\'  8, 
2002,  emergency  interim  rule  did  not 
require  prior  notice  and  opportunity  for 
comment,  the  requirements  of  the  RFA 
did  not  apply.  An  economic  analysis  of 
the  emergency  rule  was  provided  in  the 
regulatory  impact  review  (RIR)  included 
in  the  SEIS  for  the  Steller  sea  lion 
protection  measures.  This  RIR  discussed 
the  costs  associated  with  the  VMS 
system.  An  IRFA  was  prepared  for  this 
proposed  rule  as  required  by  the  RFA. 
The  IRFA  includes  an  analysis  of  the 
impact  of  the  VMS  requirement  on 
small  vessels.  NMFS  agrees  that  the 
VMS  requirement  is  likely  to  impose 
proportionately  larger  expenses  on 
small  entities.  However,  NMFS  also 
notes  that  the  Pacific  States  Marine 
Fisheries  Commission  has  received  a 
grant  to  make  over  $1.5  million 
available  as  reimbursements  to  vessel 
owners  who  are  required  te  purchase 
VMS  units  by  these  protection 
measures.  Eligible  participants  will  be 
able  to  receive  reimbursements  for  up  to 
$2,000  of  the  purchase  price  of  the  VMS 
unit.  These  reimbursements  should 
begin  in  early  June  2002.  These 
reimbursements  will  significantly  offset 
any  alleged  lack  of  proportionalitv. 

Comment  5.  Draft  regulations  should 
be  modified  now  for  consistency  and 
efficiency  of  rulemaking.  Draft 
regulations  should  be  modified  now  to 
allow  the  use  of  other  VMSs  either  as 
primary  or  back  up  systems. 

Response.  To  be  approved  by  NMFS, 
a  VMS  must  meet  the  published  VMS 
standards,  which  are  not  part  of  the 
Steller  sea  lion  protection  measures 
rulemaking.  Standards  should  be 
revised  if  a  change  occurs  in  technology 
or  criteria  to  ensure  equipment  will 
operate  as  required.  Finally,  the  rules 
implementing  Steller  sea  lion  protection 
measures  are  not  the  appropriate 
mechanism  for  changes  in  the  National 
VMS  standards.  * 

In  another  letter,  the  comments 
addressed  the  excessive  share  cap  and 
rollover  provisions  in  the  harvest 
specifications  and  VMS  requirement. 

Comment  1.  In  Table  5  to  the 
preamble  of  the  emergency  interim  rule. 
Allocations  of  the  Pollock  TAC  and 
Directed  Fishing  Allowances  (DFA)  to 
the  Inshore,  Catcher/Processor, 
Mothership,  and  CDQ  Components,  the 
excessive  share  cap  (ESC)  amounts  and 
footnote  7  are  misleading.  The 
calculation  for  the  ESC  should  include 
the  rollover  from  the  incidental  catch 
allowance  which  can  increase  the  ESC 
substantially  from  the  value  in  the  table. 
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Footnote  7  should  include  a  statement 
regarding  the  increase  of  the  ESC  by 
17.5  percent  of  each  rollover. 

Response.  NMFS  agrees  that  the  ESC 
is  adjusted  during  the  year  to  include 
any  rollover  from  the  incidental  catch 
allowance.  The  values  in  the  table 
represent  the  allocations  at  the 
beginning  of  the  year  and  cannot 
include  rollover  amounts  that  cannot  be 
predicted.  NMFS  will  update  the 
allocations  shown  in  Table  5  as 
rollovers  and  adjusted  allocations  under 
paragraph  210(e)(1)  of  the  AFA  are 
announced  in  the  Federal  Register. 

Comment  2.  Section  679.7  should 
clarify  what  a  vessel  owner  is  required 
to  do  in  the  case  of  a  non-operational 
VMS.  The  two  NMFS  observers  required 
on  AFA  catcher/processors  can  be  used 
to  report  the  vessel  location  24  hours  a 
day.  These  vessels  should  be  allowed  to 
continue  fishing  if  their  VMS  stops 
working  until  the  vessel  can  reach  port 
where  the  unit  may  be  diagnosed, 
repaired  and/or  replaced.  Non-AFA 
vessels  should  also  be  allowed  to 
continue  fishing  if  the  VMS  stops 
working  until  the  vessel  reaches  port 
because  lost  fishing  time  could  be  quite 
costly. 

Response.  Section  679.7  requires 
vessel  owners  that  use  VMS  to  comply 
with  the  requirements  of  §  679.28. 
Section  679.28(f)(3)  requires  a  vessel 
owner  to  stop  fishing  immediately  if 
informed  by  an  authorized  officer  that 
NMFS  is  not  receiving  position  reports 
from  the  VMS  transmitter.  If  a  vessel  is 
fishing  and  determines  that  its  VMS  is 
not  working,  NMFS  enforcement  should 
be  notified  immediately  so  that  NMFS 
may  assist  in  troubleshooting.  On  a  case 
by  case  basis,  NMFS  enforcement  will 
inform  the  vessel  owner  of  the 
appropriate  steps  to  take. 

AFA  catcher/processor  observers  are 
usually  employed  by  a  contractor  and 
trained  by  NMFS.  Their  job 
requirements  are  specific  to  the 
collection  of  data  from  hauls  and 
position  information  is  usually  taken 
from  vessel  records  after  a  haul  survey 
is  completed.  They  are  unable  to 
independently  track  the  vessel's 
location  on  a  24-hour  basis  and, 
therefore,  are  not  an  appropriate 
substitute  for  VMS. 

To  avoid  potential  extended  loss  in 
fishing  time,  a  vessel  owner  may 
consider  installing  a  backup  VMS  to  use 
in  case  of  failure  of  the  primary  VMS. 
NMFS  needs  to  be  able  to  track  the 
location  of  vessels  registered  to 
participate  in  the  directed  fisheries  for 
Pacific  cod,  pollock,  and  Atka  mackerel 
at  all  times  that  these  fisheries  are  open. 

Four  letters  focused  comments  on 
small  nontrawl  gear  vessel  fisheries  and 


VMS  requirements.  These  comments  are 
summarized  below. 

Comment  1.  The  VMS  requirements 
in  the  emergency  interim  nile  are 
onerous  and  cannot  be  complied  with 
by  small  vessels  endorsed  for  the  Pacific 
cod  directed  fishery  and  also 
participating  in  other  groundfish,  crab, 
salmon,  and/or  halibut  IFQ  fisheries. 
Estimated  costs  for  purchase  and 
installation  of  the  VMS  unit  are  $4,000. 
The  VMS  would  have  to  be  operated  at 
all  times  that  the  fishery  the  vessel  is 
endorsed  for  is  open.  This  is  not 
possible  for  vessels  that  cannot  run  a 
110  volt  AC  power  generator  24  hours 
a  day,  if  no  harbor  facilities  are 
available. 

Response.  NMFS  arid  the  Council 
recognized  that  installation  of  a  VMS 
unit  on  some  small  vessels  may  be 
difficult.  Jig  vessels  are  not  required  to 
have  VMS  because  they  have  very  few 
restrictions  on  fishing  in  Steller  sea  lion 
critical  habitat.  Small  vessels  using 
hook-and-line  and  pot  gear  take  a 
significant  portion  of  the  Pacific  cod 
harvest  in  the  GOA.  During  1999,  in  the 
GOA  Pacific  cod  pot  and  hook-and-line 
directed  fisheries,  70  to  98  percent  of 
the  Pacific  cod  was  harvested  by  vessels 
less  than  60  ft  (18.3  m)  LOA.  Because  of 
the  significant  amount  of  harvest  by 
small  vessels  using  hook-and-line  and 
pot  gear,  NMFS  needs  to  track  the 
location  of  these  vessels  when  the 
Pacific  cod  directed  fishery  is  open  to 
ensure  Pacific  cod  is  not  being 
harvested  from  closed  areas. 

To  ensure  directed  fishing  for  Pacific 
cod,  pollock,  or  Atka  mackerel  is  not 
occurring  in  closed  areas,  VMS  must  be 
operated  by  all  vessels  endorsed  for 
these  fisheries  as  long  as  the  vessels  are 
in  the  BSAI  or  GOA  reporting  areas.  The 
VMS  information  will  allow  NMFS  to 
identify  Pacific  cod.  pollock  or  Atka 
mackerel  endorsed  vessels  fishing 
inside  the  closed  areas,  and  these 
vessels  may  be  checked  at  port  to  ensure 
the  maximum  retainable  amounts  of 
incidental  catch  have  not  been 
exceeded. 

NMFS  agrees  that  the  VMS 
installation  costs  for  small  vessels  may 
be  proportionally  larger  than  the  cost  for 
larger  vessels.  A  VMS  is  available  in  a 
1 2  volt  configuration  which  can  be 
installed  on  most  small  vessels  without 
additional  voltage  transformer 
equipment.  The  VMS  cost  is  addressed 
in  the  IRFA  for  this  proposed  rule  (see 
ADDRESSES).  See  also  responses  to 
conmients  5  and  7  below. 

In  addition,  the  Pacific  States  Marine 
Fisheries  Commission  has  received 
grant  funds  to  reimburse  vessel  owners 
required  by  these  protection  measures  to 
buy  a  VMS  unit  for  up  to  $2,000  of  the 


piu'chase  price  of  the  xmit.  While  these 
funds  may  not  be  used  to  cover 
installation  or  maintenance  costs,  they 
should  offset  a  significant  part  of  any 
financial  burden  the  VMS  requirement 
may  impose  on  small  entities.  For  more 
information,  vessel  owners  should 
contact  the  Pacific  States  Marine 
Fisheries  Commission,  612  W. 
Willoughby  Avenue,  Suite  B,  Juneau, 
AK  99801;  or  telephone  (907)  586-8244. 

Comment  2.  Salmon  fishing  can  occur 
in  Steller  sea  lion  closure  areas.  Will  the 
U.  S.  Coast  Guard  fly  over  and  check 
vessel  gear  or  will  P<JMFS  issue  "tickets" 
based  on  VMS  data  if  a  vessel  is 
endorsed  for  Pacific  cod  directed  fishing 
and  is  in  a  closure  area,  even  though 
they  are  fishing  for  salmon? 

Response.  See  response  to  comment  1. 

Comment  3.  Why  is  the  halibut  IFQ 
program  included  in  the  VMS 
requirements? 

Response.  Only  vessels  endorsed  for 
Pacific  cod,  Atka  mackerel  or  pollock 
directed  fishing  are  required  to  operate 
a  VMS.  Many  GOA  Pacific  cod  vessels 
are  also  used  for  IFQ  halibut,  crab  and/ 
or  salmon  fishing.  A  vessel  will  need  to 
operate  its  VMS  when  the  Pacific  cod 
fishery  is  open  even  though  it  may  be 
fishing  for  a  species  other  than  Pacific 
cod,  if  the  vessel's  FFP  is  endorsed  for 
Pacific  cod.  If  the  vessel  will  not  be 
used  in  the  directed  fishery  for  Pacific 
cod,  the  vessel  owner  may  amend  his  or 
her  FFP  by  removing  the  Pacific  cod 
endorsement,  eliminating  the  need  to 
operate  a  VMS. 

Comment  4.  Small  vessels  using 
nontrawl  gear  under  60  ft  (18.3  m)  LOA 
should  be  exempt  from  VMS 
requirements. 

Response.  See  response  to  comment  1. 

Comment  5.  Vessels  60  to  50  ft  (18.3 
to  15.2  m)  LOA  should  be  allowed  to 
turn  off  the  VMS  when  they  are  not 
participating  in  the  directed  fishery  for 
Pacific  cod  or  pollock  and  are  not 
carrying  legal  groundfish  gear.  Vessels 
under  60  ft  (18.3  m)  LOA  could  declare 
when  they  will  participate  in  the 
groundfish  fishery  and  turn  on  their 
VMS.  When  finished  directed  fishing, 
the  vessel  would  report  that  fishing  is 
completed  and  turn  off  the  VMS. 

Response.  The  endorsement  for 
Pacific  cod,  Atka  mackerel  or  pollock 
authorizes  a  vessel  to  participate  in 
these  directed  fisheries.  If  a  vessel  will 
not  be  used  in  these  directed  fisheries, 
the  FFP  may  be  amended  to  remove  the 
endorsement,  and  VMS  would  not  be  a 
requirement  for  that  vessel.  NMFS  must 
maintain  the  ability  to  track  the 
activities  of  all  endorsed  vessels  while 
the  directed  fisheries  are  open 
regardless  of  where  they  are  in  the  BSAI 
and  GOA  reporting  areas  and  regardless 
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of  the  type  of  fishing  in  which  they  are 
engaged.  This  requirement  must  be 
maintained  to  prevent  illegal  harvesting 
activities  within  Steller  sea  lion 
protection  areas. 

Comment  6.  The  Council  should 
consider  postponing  the 
implementation  of  the  VMS  program  to 
allow  industry  time  to  discuss 
alternatives.  The  Council  should  focus 
the  VMS  requirement  on  those  who 
woiUd  be  likely  to  engage  in  directed 
fishing  in  a  Steller  sea  lion  closure  area. 

Response.  NMFS  has  determined  that 
the  protection  measiues  selected  afford 
adequate  protection  for  Steller  sea  lions. 
An  extensive  public  process,  including 
preparation  of  the  SETS  and  consultation 
with  the  Council  was  followed  in 
developing  these  protection  measures. 
Many  important  fishing  grounds  are 
included  in  the  Steller  sea  lion  critical 
habitat.  The  protection  measures, 
including  VMS,  were  developed  to 
afford  vessels  an  opportunity  for 
continued  access  to  those  groimds. 
Allowing  that  access,  with  addition  of 
the  VMS  requirement,  was  preferred  by 
the  industry  to  closing  the  areas 
entirely.  The  VMS  recjuirement  is 
applied  to  all  vessels  subject  to 
restrictions  on  directed  fishing  for 
pollock,  Atka  mackerel,  and  Pacific  cod 
in  order  to  meet  the  reasonable  and 
prudent  measures  in  the  2001  BiOp,  in 
compliance  with  the  ESA. 

Comment  7.  A  large  amount  of 
funding  was  made  available  for  Steller 
sea  lion  research.  Some  of  this  money 
should  be  used  for  purchase  and  service 
of  VMS  units.  NMFS  should  make  it  a 
priority  to  release  funds  for  VMS 
purchase  and  maintenance  for  smaller 
vessels. 

Response.  Funds  appropriated  for 
research  cannot  be  used  for  other 
purposes.  However,  the  Pacific  States 
Marine  Fisheries  Commission  has 
received  grant  funds  to  reimburse  vessel 
owners  required  to  buy  a  VMS  unit  by 
these  protection  measures  for  up  to 
$2,000  of  the  purchase  price  of  the  imit. 
These  funds  should  be  available  in  early 
June  2002.  While  these  funds  cannot  be 
used  to  cover  installation  or 
maintenance  costs,  they  should  still 
offset  a  significant  part  of  the 
disproportionate  burden  on  small 
entities. 

Vessel  owners  may  choose  to  amend 
their  FFPs  to  remove  the  Pacific  cod, 
pollock,  or  Atka  mackerel  endorsement 
before  June  10,  2002,  obviating  the  VMS 
requirement  for  the  vessel  in  2002.  More 
information  about  potential  funding 
may  be  available  later  in  2002  to  allow 
for  planning  for  VMS  installation  in 
2003,  when  an  FFP  may  again  be 


endorsed  for  the  Pacific  cod,  pollock,  or 
Atka  mackerel  directed  fisheries. 

Another  letter  was  received  from 
several  participants  in  the  Pacific  cod 
freezer  hook-and-line  fishery.  Their 
comments  focused  on  the  impact  of  this 
fishery  on  Steller  sea  lions  and  the  lack 
of  information  needed  to  make 
protection  measiue  requirements 
specific  to  this  sector  of  fishing  vessels 
in  the  BSAI. 

Comment  1.  NMFS'  imposition  of 
restrictions  on  the  Pacific  cod  fishery 
activities  in  the  BSAI  to  protect  Steller 
sea  lions  is  both  arbitrary  and  capricious 
in  the  absence  of  a  scientifically 
supportable  nexus  between  the  survival 
of  Steller  sea  lions  in  these  waters  and 
the  restrictions  on  Pacific  cod  fishing 
practices.  These  restrictions  have 
resulted  in  unnecessary  economic 
hardships  to  the  freezer  hook-and-line 
sector. 

Response.  The  ESA  requires  NMFS  to 
ensure  that  any  agency  action  is  not 
likely  to  jeopardize  continued  existence 
of  any  endangered  or  threatened  species 
or  result  in  the  destruction  or  adverse 
modification  of  critical  habitat  of  such 
species.  A  significant  portion  of  the  diet 
of  the  endangered  western  DPS  of 
Steller  sea  lions  is  Pacific  cod.  Pacific 
cod  fishing  occurs  in  Steller  sea  lion 
critical  habitat,  leading  to  the  potential 
for  competitive  interaction  between  the 
Pacific  cod  fisheries  and  Steller  sea 
lions.  While  the  extent  of  the 
competition  between  Steller  sea  lions 
and  the  freezer  hook-and-line  Pacific 
cod  fishery  is  not  fully  understood, 
NMFS  is  required  by  the  ESA  to  take 
steps  to  ensure  Steller  sea  lions  are 
protected  from  authorized  groundfish 
fisheries  that  are  likely  to  jeopardize  the 
Steller  sea  lion  or  result  in  the 
destruction  or  adverse  modification  of 
its  critical  habitat.  The  protection 
measures,  including  closures  and 
seasonal  allocations  by  gear  grouping, 
were  developed  using  the  best  scientific 
information  available  and  considering 
the  potential  cumulative  impacts  on 
Steller  sea  lions  and  their  critical  habitat 
and  on  the  conunercial  fisheries. 

Comment  2.  The  best  available 
scientific  data  refute  the  hypothesis  that 
the  freezer  hook-and-line  sector  of  the 
Pacific  cod  fishery  in  the  BSAI  has 
contributed  to  nutritional  stress  on 
Steller  sea  lions. 

Response.  The  Pacific  cod  fisheries 
have  been  determined  by  NMFS  to  have 
a  likelihood  of  jeopardizing  the 
continued  existence  of  Steller  sea  lions 
and  adversely  modifying  their  critical 
habitat  (November  30,  2000,  BiOp).  The 
freezer  hook-and-line  sector  removes 
roughly  half  of  the  annual  Pacific  cod 
quota  in  the  BSAI,  and  the  best 


scientific  information  suggests  that 
nutritional  stress  is  a  likely  factor  in  the 
continued  decline  of  the  western  DPS  of 
Steller  sea  lions.  Technical  data  does 
not  presently  exist  to  quantify'  the 
relative  extent  to  which  trawl  fisheries 
and  hook-and-line  fisheries  adversely 
affect  foraging  Steller  sea  lions  and  their 
critical  habitat,  although  NMFS  does 
agree  that  hook-and-line  fisheries  may 
have  different  effects  on  the  prey  field 
(section  5.3.1.6  of  the  2001  BiOp).  Hook- 
and-line  fisheries  remove  Steller  sea 
lion  prey  from  critical  habitat  and  are 
dispersed  temporally  and  spatially 
along  with  trawl,  pot,  and  other  Pacific 
cod  fisheries  in  order  to  avoid  the 
likelihood  of  jeopardy  and  adverse 
modification  of  critical  habitat. 

Comment  3.  NMFS  should  eliminate 
the  mandatory  use  of  VMS  for  the 
fi^ezer  hook-and-line  Pacific  cod  fishery 
because  of  the  limited  impact  this  sector 
has  on  the  recovery  of  the  Steller  sea 
lion  population.  Commentors  were  not 
aware  of  discussions  of  a  VMS 
requirement  during  the  extensive 
Council  RP A  process. 

Response.  The  2001  BiOp  reasonable 
and  prudent  measures  require  NMFS  to 
monitor  fishing  activity  of  Pacific  cod. 
pollock,  and  Atka  mackerel  vessels  that 
are  restricted  from  fishing  in  haulouts. 
rookeries,  and  foraging  areas.  The 
freezer  hook-and-line  Pacific  cod  fishery 
is  restricted  from  fishing  in  a  number  of 
foraging,  haulout,  and  rookery  areas  in 
the  BSAI  and,  therefore,  must  comply 
with  the  VMS  requirements.  The  VMS 
requirement  was  part  of  the  2001  BiOp 
and  Alternative  4  in  the  Steller  sea  lion 
SEIS,  which  were  reviewed  in  the  RPA 
Conunittee  and  Council  process  in 
September  and  October  2001. 

Comment  4.  NMFS-funded  Steller  sea 
lion  research  efforts  should  address  the 
Pacific  cod  prey  issues  and  hook-and- 
line  fisheries  competition  with  Steller 
sea  lions. 

Response.  A  large  number  of  current 
research  projects  deal  with  Steller  sea 
lion  prey,  foraging  behavior,  and 
commercial  fisheries  interaction.  While 
none  of  these  are  specific  to  only  the 
freezer  hook-and-line  sector, 
information  from  a  number  of  these 
studies  will  likely  advance  the 
understanding  of  the  interaction 
between  the  freezer  hook-and-line  sector 
and  Steller  sea  lions  and  their  critical 
habitat.  A  listing  of  the  currently  funded 
research  projects  is  available  on  the 
NMFS  Alaska  Region  web  site  at  http:/ 
/www. fokr.noaa.gov/ 
protectedresources/stellers/research.pdf 

Comment  5.  The  commentors  do  not 
agree  that  sufficient  grounds  exist  to 
mandate  the  60-percent  TAG  allocation 
to  the  A  season  and  want  additional 
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harvest  amounts  shifted  into  the  A 
season. 

Response.  See  response  to  comment  1 . 
The  60-percent  TAG  apportionment  for 
Pacific  cod  is  a  risk  averse  approach  to 
protecting  Steller  sea  lion  prey  during 
the  winter  season.  The  key  to  avoiding 
possible  localized  depletions  of  prey  is 
to  disperse  the  fishery  roughly  equally 
between  the  winter  and  summer 
seasons.  A  TAG  of  60  percent  in  the 
winter  is  consistent  wath  this  goal  of 
dispersing  the  catch  between  seasons. 
Given  that  the  winter  may  be  the  most 
critical  time  period  for  juvenile  sea 
lions,  this  approach  of  dispersing  the 
catch  between  seasons  is  reasonable. 

Comment  6.  Historical  fishing  areas  in 
the  Aleutian  Islands  are  closed  to  the 
freezer  hook-and-line  fishery  under  the 
Steller  sea  lion  protection  measures. 
Individual  vessels  are  significantly 
disadvantaged  because  they  must  look 
for  new  fishing  areas  and  develop  new 
fishing  practices.  No  sustainable  basis 
exists  for  maintaining  such  closures. 
Nearshore  closures  create  congestion 
and  potential  gear  conflict  in  the 
remaining  viable  fishing  areas, 
disproportionately  impacting  the  more 
fragile  fi-eezer  hook-and-line  gear. 

Response.  See  response  to  comment  1 . 
These  impacts  were  considered  by  the 
RPA  committee  as  the  Steller  sea  lion 
protection  measure  were  developed. 
Most  of  Steller  sea  lion  critical  habitat 
outside  of  3  lun  is  available  to  the  hook- 
and-line  fishery  in  the  Aleutian  Islands 
west  of  the  Seguam  Foraging  area. 
NMFS  agrees  that  the  freezer  hook-and- 
line  vessels  may  experience  additional 
costs  if  they  shift  harvest  into  new 
fishing  areas.  Those  costs  have  been 
examined  in  the  RIR  and  IRFA  for  this 
action. 

Several  environmental  organizations 
submitted  one  letter  with  comments 
focusing  on  the  Steller  sea  lion 
protection  measures  and  harvest 
specifications  rulemaking  processes. 
Their  comments  are  summarized  below. 

Comment  1.  Because  the  2002  TAG 
specifications  are  being  promulgated 
through  the  emergency  interim  rule 
process,  fishing  was  allowed  to 
commence  without  sufficient 
opportunity  for  public  notice  and 
comment.  NMFS  provides  opportunity 
for  comment  by  members  of  the  fishing 
industry  through  the  Council  process, 
but  this  does  not  provide  adequate 
access  and  the  ability  to  comment  by 
members  of  the  public  who  are  not 
members  of  the  fishing  industry.  Even 
though  NMFS  ensiu-ed  thorough 
involvement  of  the  Council  in  the 
development  of  Steller  sea  lion 
protection  measures,  NMFS  did  not  take 
into  account  the  views  of  the  non- 


fishing  public  or  the  deliberative 
processes  of  ESA  and  NEPA. 

Response.  NMFS  disagrees  that  the 
public  was  not  given  the  opportunity  to 
participate  in  the  review  processes 
under  the  NEPA  and  ESA  for  the  Steller 
sea  lion  protection  measures  and  for  the 
2002  harvest  specifications.  The  Council 
decision-making  process  is  open  to  the 
fishing  and  non-fishing  public.  The 
Council  appointed  fishing  and  non- 
fishing  members  to  the  committee  that 
made  Steller  sea  lion  protection 
measures  recommendations  to  the 
Council.  The  public  may  keep  up  to 
date  on  actions  contemplated  by  NMFS 
or  the  Council  by  contacting  NMFS  or 
the  Council  directly  or  by  periodically 
reviewing  NMFS  or  the  Coimcil's 
internet  web  sites  at  http:// 
www.fakr.noaa.gov  or  http:// 
www.fakr.noaa.gov/npftnc,  respectively. 

NMFS  provided  opportunities  for 
public  involvement  in  the  development 
of  the  Steller  sea  lion  protection 
measures  SEIS  and  the  TAG 
specifications  EA  for  the  emergency 
interim  rule  action.  A  notice  of 
availability  of  the  draft  SEIS  was 
published  in  the  Federal  Register  on 
August  31,  2001  (66  FR  45984).  NMFS 
provided  the  draft  SEIS  in  September 
2001  at  the  Council  meeting  and  hard 
copies  of  the  draft  EA  were  made 
available  at  the  Council  meeting  in 
December  2001  for  public  review  and 
comment  and  mailed  to  those  requesting 
a  copy.  The  draft  EA  was  also  posted  on 
the  Council's  website  on  November  23, 
2001.  At  least  one  other  link  was  made 
to  that  EA  from  the  NMFS  Alaska 
Region  NEPA  page  at  http:// 
www.fakr.noaa.gov/ 
sustainablefisheries/ea/ea2001  .htm.  The 
SEIS  was  also  made  available  to  the 
public  through  these  websites. 

NMFS  received  one  comment  letter 
on  the  draft  EA,  which  was  fi-om  the 
non-fishing  public.  A  response  to  this 
letter  was  published  in  the  preamble  to 
the  emergency  interim  rule  (67  FR  956, 
January  8,  2002).  Numerous  comments 
received  from  the  public  regarding  the 
SEIS  were  addressed  and  incorporated 
into  the  final  document. 

Although  the  ESA  does  not  require 
NMFS  to  provide  public  review  of  draft 
biological  opinions,  the  draft  2001  BiOp 
was  made  available  for  public  review  as 
an  appendix  to  the  Steller  sea  lion  SEIS 
in  September  2001  and  public 
comments  were  solicited. 

Comment  2.  NMFS'  approach  to 
fishery  closure  areas  in  this  emergency 
interim  rule  appears  to  be  a  patchwork 
attempt  at  Steller  sea  lion  conservation. 
NMFS'  rationale  for  fishery  closures  in 
Steller  sea  lion  critical  habitat  reflects  a 
greater  consideration  for  the  preferred 


fishing  areas  of  the  fleet  than  it  does  the 
survival  and  recovery  of  the  species. 
NMFS  provides  little  justification  for 
these  closures,  and  in  fact  cites 
numerous  examples  where  exemptions 
were  made  to  provide  access  to  historic 
fishing  grounds  for  the  fleet.  Numerous 
examples  of  closure  areas  and 
exemptions  are  provided  in  the 
comment. 

Response.  NMFS  disagrees  that  the 
conservation  measures  contained  within 
the  emergency  interim  rule  are  a 
patchwork  attempt  that  would 
jeopardize  the  continued  existence  of 
Steller  sea  lions  or  adversely  modify 
critical  habitat  in  exchange  for  access  to 
preferred  fishing  groimds.  The 
emergency  interim  rule  outlines  the 
extensive  public  process  that  NMFS  and 
the  Council  used  in  determining  the 
structure  of  the  closure  areas  (Part  I. 
Steller  Sea  Lion  Protection  Measures  at 
67  FR  956).  This  process  focused  on  the 
biology  of  Steller  sea  lions  and  their 
foraging  requirements.  The  Council,  its 
RPA  Committee,  and  NMFS  utilized  the 
best  available  scientific  information  in 
order  to  avoid  jeopardizing  the 
continued  existence  of  Steller  sea  lions 
or  destroying  or  adversely  modifying 
their  critical  habitat.  Only  after  all  this 
information  was  taken  into  account  did 
the  Committee  consider  the  needs  of  the 
fishing  industry  in  developing  access  to 
fishing  grounds.  For  most  fisheries, 
substantial  historic  fishing  grounds- 
were  closed  in  order  to  promote  the 
recovery  of  the  western  DPS  of  Steller 
sea  lions. 

The  2001  BiOp  describes  the  likely 
effects  of  the  proposed  conservation 
measures.  Substantial  areas  of  Steller 
sea  lion  critical  habitat  are  closed  to 
pollock,  Pacific  cod,  and  Atka  mackerel 
fishing  imderthe  emergency  interim 
rule  (see  Table  5.3,  page  169).  Based  on 
the  latest  scientific  information,  NMFS 
has  determined  that  nearshore  areas  (0- 
10  mn)  are  the  most  critical  to  the 
western  DPS  of  Steller  sea  lions 
(specifically  pups  and  juveniles).  This 
determination  differs  from  NMFS' 
opinion  in  past  Section  7  consultations 
on  the  BSAI  and  GOA  fisheries.  New 
data  and  analyses  of  Steller  sea  lion  at- 
sea  distributions  imply  %foraging 
pattern  not  previously  understood. 
Substantial  uncertainty  still  exists  in 
imderstanding  the  specific  areas 
important  to  Steller  sea  lions  and  the 
effects  of  fisheries  in  these  areas. 
However,  NMFS  concludes  that  current 
information  is  sufficient  to  provide 
adequate  protection  for  the  endangered 
western  DPS  of  Steller  sea  lions  and  its 
critical  habitat  while  providing  access  to 
some  of  the  historical  fishing  grounds 
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for  the  pollock,  Pacific  cod,  and  Atka 
mackerel  fisheries. 

In  the  2001  BiOp,  Table  5.3  describes 
the  areas  closed  in  relation  to  their 
distance  from  land  in  Steller  sea  lion 
critical  habitat.  These  conservation 
measures  include  substantial  closures 
within  10  mn  from  haulouts  and 
rookeries.  When  comparing  this  closure 
area  with  the  amount  of  nearshore  area 
closed  in  the  comprehensive  BiOp, 
much  more  of  the  0-10  nm  area  is 
closed  under  this  action.  Although 
NMFS  determined  that  nearshore  areas 
are  more  important  than  offshore 
habitat,  the  total  closure  area  is  similar 
imder  both  scenarios  (roughly  60-65 
percent  of  critical  habitat).  \A^en  the 
effects  of  these  closures  are  evaluated, 
weighted  by  area  for  Steller  sea  lion 
abimdance  and  population  trend  rates, 
the  result  is  a  strategy  as  conservative  as 
the  RPA  contained  in  the 
comprehensive  BiOp,  although  the  two 
approaches  use  different  tools  to  protect 
the  western  DPS  of  Steller  sea  lions  and 
protect  its  critical  habitat. 

Comment  3.  NMFS'  interpretation  of 
the  available  telemetry  data  bom  Steller 
sea  lions  is  flawed.  NMFS  points  out 
numerous  limitations  and  potential 
biases  to  the  data,  as  v/ell  as  criticism 
by  a  peer  review  panel,  but  does  not 
appropriately  integrate  this  imcertainty 
into  its  management  of  these  fisheries  in 
order  to  avoid  adverse  effects  to  Steller 
sea  lions  or  their  critical  habitat. 
Following  this  reasoning,  NMFS  did  not 
develop  closure  areas  that  are  large 
enough  to  insure  the  protection  of 
juvenile  and  adult  female  Steller  sea 
lions;  the  segment  of  the  population 
which  NMFS  asserts  is  the  most 
vulnerable  to  localized  depletions 
caused  by  fishing.  NMFS  has  not 
adequately  described  what  the  edge 
effects  may  be  of  large  fishery  removals 
of  Steller  sea  lion  prey  species  on  the 
boundary  of  3  or  10  mn  closures  near 
haulouts  and  rookeries.  Additionally, 
NMFS  did  not  display  the  amoimt  of 
area  closed  to  fishing  in  a  way  which 
could  easily  be  compared  to  previous 
conservation  measures  for  pollock  and 
Atka  mackerel. 

Response.  NMFS  uses  the  best 
scientific  and  commercial  data  available 
in  consultations  piusuant  to  section  7  of 
the  ESA.  The  best  information  available 
to  NMFS  is  the  at-se^  locations  based  on 
approximately  100  instrumented 
animals.  NMFS  explored  various  ways 
of  looking  at  this  information  in  the 
2001  BiOp  and  determined  that  the 
distribution  of  hits  was  reasonably 
likely  to  captiue  Steller  sea  lion  foraging 
patterns.  As  various  reviews  have 
pointed  out  (i.e.,  Bowen  et  al.,  2001),  the 
effectiveness  of  NMFS'  protection, 


measures  are  sensitive  to  this 
assiunptiou.  NMFS  expects  to  have 
more  sophisticated  analyses  on  sea  lion 
foraging  patterns  within  the  next  several 
years  and  will  continue  to  evaluate  the 
important  assumptions  made  in  the 
2001  BiOp. 

NMFS  acknowledges  that  the 
uncertainty  regarding  the  telemetry 
information  caused  NMFS  to 
conservatively  protect  areas  beyond  the 
core  0-10  nm  buffer  zones.  Table  5.3 
and  section  5.3.4  of  the  2001  BiOp 
outline  the  complex  protection 
measures  in  relation  to  their  distance 
itom.  shore.  In  general,  little  or  no 
fishing  is  allowed  within  3  nm  of 
rookeries  and  haulouts;  some  nontrawl 
gear  fishing  from  3-10  imi  (i.e.,  no 
trawling);  and  some  trawling  and 
nontrawl  gear  fishing  from  10-20  nm, 
with  trawl  gear  prohibited  from  0-20 
nm  around  rookeries  and  haulouts  in 
approximately  half  of  the  critical  habitat 
sites  in  all  areas.  NMFS  believes  that 
these  closures  are  more  conservative 
than  the  RPA  of  the  comprehensive 
BiOp  which  would  have  instituted 
closure  areas  in  bands,  closing  all 
critical  habitat  within  a  zone  out  to  20 
run  while  other  bands,  in  some  cases, 
would  have  been  open  all  the  way  to  the 
shore.  Under  the  January  8,  2002, 
emergency  interim  rule,  all  of  the  13 
areas  receive  substantial  closures  out  to 
at  least  10  nm,  leaving  virtually  no 
"holes"  where  fishing  would  occur 
close  to  a  rookery  or  haulout.  This 
change  in  conservation  strategy  is  based 
on  the  new  telemetry  analysis 
information  that  was  not  available  to 
NMFS  in  November  2000.  For  these 
reasons,  NMFS  believes  that  the  closure 
areas  are  adequate  because  they 
encompass  the  areas  close  to  shore  that 
appear  to  be  important  to  juvenile 
Steller  sea  lions,  lactating  females,  and 
pups. 

hi  the  2001  BiOp,  NMFS  explored  the 
idea  of  edge  effects  and  the  migration  of 
Steller  sea  lion  prey  into  critical  habitat 
areas  where  they  would  be  available  to 
foraging  sea  lions  (see  section  5.3.1.7  of 
the  2001  BiOp).  Unfortunately,  there  is 
very  littie  information  on  the  migration 
of  Steller  sea  lion  prey  species  into 
critical  habitat,  and  the  possible  effects 
of  fisheries  on  those  small  scale  fish 
movements.  The  2001  BiOp  describes 
the  possible  scenarios  and  the  current 
research  on  Atka  mackerel  and  pollock. 
At  this  point,  NMFS'  preliminary 
information  indicates  that  migratory 
distances  for  Atka  mackerel  are  small. 
This  is  unlikely  to  explain  migration 
patterns  in  other  species  due  to 
differences  in  life  history  patterns. 
NMFS  is  continuing  this  research  and 
expects  to  have  further  insight  into  the 


issue  over  the  next  two  to  three  years. 
Currently,  NMFS  has  no  information 
which  would  indicate  that  fishing  at  the 
levels  authorized  under  the  emergency 
interim  rule  would  cause  localized 
depletions  of  prey  inside  the  closure 
areas. 

The  amount  of  closure  area  has  been 
described  in  numerous  ways  by  NMFS. 
In  the  SEIS,  Table  4.8-3  displays  the 
amount  and  the  percentage  of  area 
closed  under  each  of  the  alternatives. 
Additionally,  in  section  5.3.2.1  NMFS 
explored  various  methods  of  describing 
protection  measures  in  comparison  with 
the  previous  RPA  from  the 
comprehensive  BiOp.  Section  5.3.4  of 
the  2001  BiOp  also  describes  the 
amount  of  area  closed  by  zones 
radiating  out  frtim  rookeries  and 
haulouts. 

Comment  4.  In  previous  Section  7 
consultations  under  the  ESA,  NMFS 
determined  that  pollock  fisheries  were 
likely  to  jeopardize  Steller  sea  lions 
because  of  their  temporal  concentration. 
In  the  December  3, 1998,  Biological 
Opinion,  NMFS  outlined  6  criteria 
necessary  to  disperse  the  pollock 
fisheries  in  order  to  avoid  jeopardizing 
Steller  sea  lions  or  adversely  modifying 
their  critical  habitat.  NMFS  provides  no 
explanation  as  to  why  they  have  not 
applied  similar  criteria  to  TAG 
allocations  for  pollock,  Pacific  cod.  and 
Atka  mackerel  under  the  January  8, 
2002,  emergency  interim  rule  for  2002. 
For  example,  numerous  examples  of 
TAG  allocations  are  provided  that  do 
not  comply  with  NMFS'  criteria.  How 
does  this  action  avoid  jeopardy  and 
adverse  modification  of  critical  habitat 
when  these  fisheries  are  likely  to  be  as 
temporally  concentrated  as  in  1998  and 
2000  when  NMFS  determined  them  to 
be  unacceptably  high? 

Response.  The  2001  BiOp  on  Steller 
sea  lion  protection  measiures  provides 
the  rationale  for  the  temporal 
distribution  of  the  pollock.  Pacific  cod. 
and  Atka  mackerel  fisheries  in  the  BSAI 
and  GOA  (see  section  5.3).  The  seasonal 
allocations  of  TAG  are  considered 
together  with  the  spatial  dispersion  of 
these  fisheries.  The  "no  jeopardy" 
determination  for  the  western  DPS  of 
Steller  sea  lions  and  no  adverse 
modification  of  its  critical  habitat  is 
based  on  new  information  and  analyses 
that  became  available  since  the  1998 
Biological  Opinion  was  completed  (see 
response  to  comment  4  above)  and  in 
consideration  of  potential  fishery 
impacts  on  the  western  DPS  of  Steller 
sea  lions  as  a  whole. 

Protection  measures  are  consistent 
from  one  region  to  the  next.  Maximum 
protection  was  provided  close  to  shore, 
within  0-3  nm  frtim  rookeries  and 


Federal  Register / Vol.  67,  No.  171 /Wednesday,  September  4,  2002 / Proposed  Rules 


56711 


56710  Federal  Register / Vol.  67,  No.  171 /Wednesday.  September  4,  2002 / Proposed  Rules 


haulouts.  From  3-10  nm  from  rookeries 
and  haulouts,  limited  fishing  is 
authorized  by  gear  types  imlikely  to 
cause  localized  depletions.  From  10  nm 
and  beyond,  trawl  fisheries  are 
authorized,  in  some  cases  with  critical 
habitat  limits  in  order  to  protect  Steller 
sea  lion  prey  availability.  New 
information  available  on  the  at-sea 
distribution  of  Steller  sea  lions,  and 
their  presumed  foraging  habits, 
indicated  to  NMFS  that  a  slightly 
different  management  action  was 
necessary  in  order  to  adequately  protect 
and  recover  the  endangered  Steller  sea 
lion. 

In  the  BSAI.  the  rationalization  of  the 
pollock  fishery  under  the  American 
Fisheries  Act  and  the  allocation  of 
Pacific  cod  TAG  among  gear  types, 
processing  and  catcher  vessel  sectors, 
and  vessel  size  classes  contribute 
significantly  to  spatial  and  temporal 
dispersion  of  these  two  fisheries. 
Although  the  Atka  mackerel  fishery 
cannot  be  considered  fully 
"rationalized,"  the  fleet's  harvest  rate  in 
the  western  and  central  districts  of  the 
Aleutian  Islands  has  been  reduced  by 
nearly  half  in  critical  habitat  under  the 
new  group  management  of  fishing  effort. 

The  GOA  pollock  and  Pacific  cod 
fisheries  are  not  allocated  among  gear 
types  or  rationalized  in  a  manner  that 
would  provide  for  slowing  the  pace  of 
the  fisheries  under  these  highly 
competitive  scenarios.  Thus,  more 
elaborate  conservation  measures  are 
necessary  to  prevent  locally  high 
harvest  rates.  These  measures  include 
gear-specific  fishery  closures  around 
rookeries  and  haulouts,  four  equal 
seasonal  apportionments  of  the  pollock 
TAG,  and  a  60/40  seasonal 
apportionment  of  the  Pacific  cod  TAG. 
Additionally,  any  rollover  of 
unharvested  pollock  from  one  season  to 
the  next  is  limited  to  5  percent  of  the 
aimual  TAG  (i.e.,  so  that  no  more  than 
30  percent  of  the  annual  TAG  is 
harvested  in  any  one  season). 
Historically,  the  GOA  Pacific  cod  TAG 
has  been  harvested  during  the  first 
quarter  of  the  calendar  year.  The 
emergency  interim  rule  now  restricts  the 
harvest  to  no  more  than  60  percent  of 
the  TAG  during  the  first  6  months  of  the 
year,  a  substantial  new  conservation 
measiue  that  was  not  required  in  the 
RPA  for  the  1998  BiOp.  Thus,  the  fact 
that  the  GOA  pollock  fishery  is 
temporally  dispersed  into  four  seasons 
while  other  fisheries  are  dispersed  into 
fewer  seasons  is  based  on  consideration 
of  the  nature  of  the  fishery,  seasonal 
distribution  of  prey  biomass,  TAG 
allocations  among  different  sectors, 
closure  areas,  and  the  lack  of 
rationalization  in  the  GOA  fisheries. 


NMFS  has  determined  that  the 
protection  measures  implemented  under 
the  emergency  interim  rule  avoid 
jeopwdy  to  the  western  DPS  of  Steller 
sea  lions  and  the  destruction  or  adverse 
modification  of  its  critical  habitat 
without  resorting  to  a  uniform  approach 
to  the  protection  measures. 

Comment  5.  The  harvest  control  rule 
(HGR)  for  pollock,  Pacific  cod,  and  Atka 
mackerel  does  not  provide  meaningful 
protection  for  Steller  sea  lions. 
Furthermore,  NMFS  has  not  adequately 
displayed  the  effects  of  fishing  under 
the  HGR  on  the  Steller  sea  lion 
population  due  to  the  following:  (a) 
removal  of  60  percent  of  the  theoretical 
biomass  of  a  primary  priey  species  for 
the  endangered  Steller  sea  lion,  (b) 
authorization  of  a  substantial  harvest 
rate  even  when  the  biomass  is  below  the 
340%  target  level,  and  (c)  authorizing 
fishery  removals  imtil  80  percent  of  the 
biomass  of  a  primary  prey  species  has 
been  removed.  In  2002,  four  stocks  are 
below  the  B40%  biomass  level,  and  the 
eastern  Bering  Sea  pollock  stock,  which 
was  estimated  in  the  2001  Stock 
Assessment  and  Fishery  Evaluation 
report  to  be  at  a  very  high  biomass  level, 
was  only  at  B45%.  NMFS  has  not 
addressed  issues  raised  by  these 
biomass  removals  and  the  resulting 
diminished  carrying  capacity  for  Steller 
sea  lions. 

Response.  NMFS  disagrees.  The  HGR 
provides  meaningful  protection  to  the 
western  DPS  of  Steller  sea  lions  and  its 
critical  habitat  by  halting  fishing  in  the 
unlikely  event  that  the  biomass  of  a  key 
prey  species  drops  below  20  percent  of 
its  theoretical  unfished  level. 
Additionally,  NMFS  considers  the 
harvest  restraints  implemented  under 
FMP  amendments  56/56  to  be  very 
conservative.  Under  these  rules,  the 
maximum  permissible  fishing  mortality 
rates  are  formally  reduced  when  the 
stock  falls  below  B40%.  In  addition, 
stock  assessment  scientists  often 
recommend  fishing  mortality  rates  that 
are  below  the  maximum  permissible 
level.  These  constraints  are  intended  to 
accelerate  the  recovery  of  the  spawning 
stock  biomass  when  stock  levels  are 
below  B40%.  For  pollock,  Pacific  cod, 
and  Atka  mackerel,  the  HGR  would 
prohibit  directed  fishing  before  the 
stock  was  declared  overfished.  Thus,  the 
HGR  provides  added  protection  to 
pollock.  Pacific  cod,  and  Atka  mackerel 
stocks,  if  the  spawning  stock  biomass 
exhibits  a  rapid  decline. 

Steller  sea  lion  foraging  behavior, 
physiology,  and  nutrition  are  discussed 
at  length  in  the  SEIS,  sections  3.1.1.7. 
and  section  3.1.1.8.  The  discussion  of 
physiology  and  nutrition  is  a 
quantitative  presentation  of  food  intake 


requirements.  The  analysis  includes  an 
examination  as  to  whether  the 
alternative  management  regime  would 
result  in  fisheries  harvest  on  prey 
species  of  particular  importance  to 
marine  mammals  at  levels  that  could 
compromise  foraging  success.  The 
analysis  concluded  that  the  effects  on 
the  human  environment  were 
insignificant  for  all  five  alternatives  in 
the  SEIS,  including  the  protection 
measures  in  the  January  8,  2002, 
emergency  interim  rule.  Therefore, 
based  on  all  of  the  above  information, 
NMFS  determined  that  the  proposed 
action  would  not  cause  jeopardy  to  the 
western  DPS  of  Steller  sea  lions  or 
adverse  modification  to  its  critical 
habitat. 

Qassification 

The  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  this  proposed  rule  is 
necessary  for  the  conservation  and 
management  of  the  groimdfish  fisheries 
of  the  BSAI  and  GOA.  The  Regional 
Administrator  also  has  determined  that 
this  proposed  rule  is  consistent  with  the 
Magnuson-Stevens  Act  cmd  other 
applicable  laws.  No  relevant  Federal 
rules  exist  that  may  duplicate,  overlap, 
or  conflict  with  this  action. 

The  Steller  sea  lion  protection 
measures  have  been  determined  to  be 
significant  for  purposes  of  Executive 
Order  12866. 

NMFS  prepared  an  IRFA  that 
described  the  economic  impact  this 
proposed  rule,  if  adopted,  would  have 
on  small  entities.  A  description  of  the 
proposed  action,  why  it  is  being 
considered,  and  the  legal  basis  for  this 
action  are  contained  at  the  beginning  of 
this  preamble. 

The  IRFA  concluded  based  on  the 
numbers  of  operations  in  2000,  that 
approximately  581  small  entities  would 
be  directly  regulated  by  the  rule.  This 
includes  514  catcher  vessels,  30  catcher/ 
processors,  and  37  shoreside  processors. 

Reductions  in  TACs,  increases  in  the 
proportions  of  TAGs  placed  "at  risk" 
due  to  closure  or  restriction  of 
accustomed  fishing  areas,  potential 
long-term  market  share  losses,  and 
possible  quality  reductions  are  expected 
to  decrease  gross  revenues  for  all  fleet 
segments.  GDQs  are  small  entities,  and 
estimates  suggest  a  reduction  in  gross 
revenues  between  1.6  percent  and  6.3 
percent.  Shoreside  processors  buying 
from  catcher  vessels  will  have  estimated 
reductions  in  revenues  between  1.1 
percent  and  5.9  percent.  These  may 
translate  into  reduced  ex-vessel 
revenues  for  catcher  vessels  of  similar 
magnitudes.  Most  catcher  vessels  are 
small  entities.  Gatcher/processor 


56712  Federal  Register /Vol.  67,  No.  171 /Wednesday,  September  4,  2002  /  Proposed  Rules 


Federal  Register/Vol.  67,  No.  171 /Wednesday,  September  4,  2002 / Proposed  Rules  56711 


revenues  will  also  drop  and  some 
catcher/processors  are  small  entities. 
The  low  end  of  the  range  of  possible 
decreases  in  gross  revenues  does  not 
appear  to  be  disproportionate  for  small 
entities,  but  the  high  end  of  the  range 
does. 

The  proposed  regulation  would 
increase  vessel  and  processor  operating 
costs  for  a  number  of  reasons:  (a)  An 
increased  travel  time  to  and  from  more 
distant  fishing  grounds;  (b)  costs  of 
learning  new  grounds;  (c)  costs  of 
undertaking  bycatch  avoidance 
measures,  or  the  costs  associated  with 
lost  catches  from  premature  closures 
due  to  excessive  bycatch,  if  these  efforts 
are  unsuccessful;  (d]  reduced  catch  per 
unit  effort  due  to  less  concentrated 
target  stocks;  (e)  costs  of  stand-dovtms 
and  lay-ups;  (f)  potential  gear  conflicts; 
(g)  costs  of  fishing  Pacific  cod,  pollock, 
or  Atka  mackerel  when  other 
economically  important  fisheries  are 
open;  (h)  operational  inefficiencies 
caused  when  processing  facilities  built 
for  high  rates  of  throughput  receive 
slower  fish  deliveries;  and  (i)  costs  for 
installation  and  operation  of  VMS 
equipment.  The  cost  for  the  purchase 
and  installation  of  the  VMS  is  expected 
to  be  about  $1,900  for  all  operations; 
this  will  impose  a  proportionately  larger 
increase  in  the  costs  incurred  by  small 
entities. 

The  action  imposes  new 
recordkeeping  and  reporting 
requirements.  (1)  Questions  will  be 
added  to  the  aimual  fishing  permit 
renewal  application  and  the  GDQ  catch 
report.  These  questions  are  expected  to 
have  small  costs  per  vessel  and  in 
aggregate.  (2)  A  VMS  is  a  NMFS- 
approved  transmitter  that  automatically 
determines  the  vessel's  position  and 
transits  it  to  a  NMFS-approyed 
conununications  service  provider.  A 
VMS  unit  will  allow  NMFS  to 
continually  track  the  location  of  a 
fishing  vessel.  This  capability  is 
extremely  important  in  order  for  NMFS 
to  effectively  enforce  the  large  number 
of  area-based  fishing  restrictions 
designed  to  protect  the  Stellers  sea  lion. 
Jig  vessels  have  been  excluded  from  this 
requirement,  but  other  vessels  will  be 
required  to  carry  VMS  while  they  are 
fishing  for  Pacific  cod,  pollock,  and 
Atka  mackerel.  The  cost  for  the 
piirchase  and  installation  of  a  VMS  unit 
IS  estimated  to  be  $1,926.  Aimual 
maintenance  and  transmission  costs  for 
a  small  entity  are  estimated  to  be  $220. 
The  VMS  costs  should  be  substantially 
mitigated  for  small  vessels  since  the 
Pacific  States  Marine  Fisheries 
Gommission  (PSMFG)  has  obtained  a 
grant  of  $1.8  million  from  NMFS  for  the 
purpose  of  reimbursing  vessel  owners 


for  VMS  purchases  that  are  required 
under  these  regulations.  PSMFG  will 
reimburse  up  to  $2,000  of  the  purchase 
price  of  each  unit.  The  grants  will  not 
cover  the  costs  of  installation, 
maintenance,  and  operation  of  the  units. 
(3)  The  regulation  increases  the  number 
of  observers  that  must  be  carried  by  a 
vessel  fishing  for  Atka  mackerel  in 
Aleutian  Islands  critical  habitat  from 
one  to  two.  The  cost  for  an  additional 
observer  was  estimated  to  range 
between  $12,600  and  $25,000  a  year  per 
operation. 

This  analysis  did  not  reveal  any 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  the  proposed  action. 

The  Gouncil  considered  five 
regulatory  alternatives  and  three  options 
for  one  of  these  alternatives.  Only  one 
of  the  alternatives  (the  "no  action" 
alternative  involving  the  expiration  of 
most  of  the  rules  that  had  been 
implemented  by  emergency  order  to 
protect  the  Steller  sea  lions)  had  smaller 
adverse  impacts  on  small  entities  than 
the  preferred  alternative.  The  "no 
action"  alternative  was  not  adopted 
because  it  was  presumed  to  violate  the 
provisions  of  the  Endangered  Species 
Act  and,  therefore,  failed  to  achieve  the 
objectives  of  the  proposed  action. 

"The  Gouncil  considered,  but  did  not 
adopt,  two  options  to  Alternative  4, 
which  might  have  produced  a  reduced 
impact  on  the  small  vessel  fleets.  One  of 
these  would  have  exempted  certain 
classes  of  small  vessels  from  fishing 
restrictions  in  the  vicinities  of  Ghignik 
and  a  second  would  have  established  a 
system  of  "gear  zones"  along  the  coast 
in  the  GOA,  and  have  restricted  larger 
vessels  to  a  greater  extent  than  small 
ones  in  the  zones  closer  to  the  shore. 
The  Gouncil  preliminarily  decided  not 
to  include  the  additional  small  boat 
exemptions  for  Ghignik  due  to  concerns 
that  opening  these  areas  would  reduce 
the  value  as  a  control  site  for  evaluating 
management  measures  and  increase  the 
likelihood  for  competitive  interactions 
with  sea  lions,  and  that  this  site  has  not 
been  economically  important  to  the 
small  boat  fleets.  The  Council 
preliminarily  decided  not  to  include  the 
GOA  "gear  zone"  option  due  to 
potential  conflicts  with  Magnuson- 
Stevens  Act  national  standards  8  and  10 
(i.e.,  local  community  access  to  fishing 
resources  and  safety  respectively). 

An  IRFA  has  been  prepared  for  the 
Ghiniak  Gully  experiment  in 
compliance  with  the  Regulatory 
Flexibility  Act  of  1980  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  IRFA 
concluded  that  most  of  the  vessels  that 
otherwise  would  trawl  for  groundfish  in 
the  proposed  Ghiniak  Gully  area  during 


late  summer  are  small  entities.  Most  of 
these  affected  vessels  are  home  ported 
in  and  operate  out  of  the  city  of  Kodiak. 
adjacent  to  the  proposed  closure  area. 
Although  vessels  will  be  able  to  harvest 
elsewhere  and  should  be  able  to  recover 
most  of  their  lost  revenues,  they  would 
be  expected  to  incur  some  additional 
costs  as  a  result  of  traveling  greater 
distances  to  alternative  fishing  areas. 
However,  these  costs  would  not  be 
significant  and  would  be  short-lived. 
Because  these  small  vessels  may 
experience  higher  costs,  they  may  see 
some  reduction  in  their  cash  flow  and 
profits  while  the  program  is  in  effect. 
Since  the  affected  vessels  are  mostly 
small  entities,  and  large  trawl  entities 
would  not  be  affected  by  this  trawl 
closure,  the  impact  may  be 
disproportionately  large  on  small 
entities.  The  alternatives  of  no  action 
and  of  excluding  small  entities  from  the  " 
action  would  have  reduced  the  burden 
on  small  entities,  but  did  not  meet  the 
objectives  of  the  action.  Gopies  of  this 
IRFA  are  available  from  NMFS  (SEE   . 
ADDRESSES). 

Pursuant  to  the  National 
Environmental  Policy  Act,  NMFS 
prepared  an  SEIS  for  the  Steller  sea  Hon 
protection  measures;  a  notice  of 
availability  of  the  draft  SEIS  was 
published  in  the  Federal  Register  on 
August  31,  2001  (66  FR  45984). 
Comments  were  received  and  responded 
to  in  the  final  SEIS,  and  the  final 
document  was  issued  November  23. 
2001  (66  FR  58734).  An  analysis  of  the 
Ghiniak  experiment  is  provided  in  the 
EA/RIR/IRFA  for  the  regulatory 
amendment  to  permit  an  investigation 
of  the  effect  of  commercial  fishing  on 
Walleye  pollock  distribution  and 
abundance  in  localized  areas  off  the  east 
side  of  Kodiak  Island.  The  final  SEIS 
and  EA/RIR/IRFA  are  available  from 
NMFS  (see  ADDRESSES).  No  significant 
impacts  on  the  human  environment 
were  anticipated  from  the  Ghiniak  Gully 
experiment  based  on  the  analysis  in  the 
EA/RIR/IRFA.  Based  on  a  comparison  of 
the  effects  of  the  other  alternatives  in 
the  SEIS,  NMFS  determined  that  this 
action  complies  with  ESA  requirements. 
Potential  impacts  on  marine  mammals 
resulting  from  fishing  activities 
conducted  under  this  proposed  rule  are 
discussed  in  the  SEIS  for  this  action. 

This  proposed  rule  contains  and 
refers  to  collection-of-information 
requirements  subject  to  the  Paperwork 
Reduction  Act.  Applications  to  amend  a 
permit  and  register  for  Atka  mackerel, 
pollock,  or  Pacific  cod  directed  fisheries 
have  been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
OMB  control  number  0648-0206. 
Requirements  regarding  use  of  a  \'MS 
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have  been  approved  under  OMB  control 
number  0648-0445. 

The  estimated  response  time  for  an 
application  to  amend  a  permit  and 
register  for  the  Atka  mackerel,  pollock, 
or  Pacific  cod  directed  fisheries  is  31 
minutes.  The  response  time  for  VMS- 
related  requirements  are  6  hoiu-s  to 
install  a  unit,  12  minutes  to  fax  a  check- 
in  report  that  the  VMS  is  operational,  5 
seconds  per  automated  position  report, 
and  4  hours  per  year  for  VMS 
maintenance. 

The  response-time  estimates  above 
include  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection-of-information. 
Send  comments  regarding  these  burden 
estimates,  or  any  other  aspect  of  these 
data  collections,  including  suggestions 
for  reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  the  Office  of 
Management  and  Budget,  Washington. 
DC  20503  (Attn:  NOAA  Desk  Officer). 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  and  no  person  shall  be 
subject  to  a  penalty  for  failure  to  comply 
with  a  collection-of-information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection-of-information  displays  a 
currently  valid  OMB  control  number. 

Formal  and  informal  section  7 
consultations  under  the  ESA  were 
completed  for  this  proposed  rule  under 
the  FMPs  for  the  groundfish  fisheries  of 
the  BSAI  and  the  GOA.  In  the  2001 
BiOp  and  memorandum  dated 
December  11,  2001,  from  the  OPR  to 
OSF,  the  Director  of  the  OPR 
determined  that  fishing  activities 
described  in  the  proposed  rule  are  not 
likely  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:  August  22.  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs.  National  Marine 
Fisheries  Service. 

For  reasons  set  out  in  the  preamble, 
50  CFR  part  679  is  proposed  to  be 
amended  as  follows: 

PART  679— FISHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA  I 

1.  The  authority  citation  for  part  679 
continues  to  read  as  follows: 


Authority:  16  U.S.C.  773  et  seq.;  1801  et 
seq.:  3631  et  seq.;  Title  II  of  Division  C.  Pub. 
L.  105-277;  Sec.  3027,  Pub.  L.  106-31;  57 
Stat.  113;  16  U.S.C.  1540(f);  and  Sec.  209, 
Pub.  L.  106-554. 

2.  In  §  679.2,  the  definition  for 
"Steller  Sea  Lion  Protection  Areas"  is 
removed,  paragraph  (1)  of  the  definition 
for  "Fishing  trip"  is  revised,  and  the 
definition  for  "harvest  limit  area  (HLA) 
for  Atka  mackerel  directed  fishing"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§679.2    Definitions. 

***** 

Fishing  trip  means:  (1)  Retention 
requirements  (MRA,  IR/IU,  and  pollock 
roe  stripping). 

(i)  With  respect  to  retention 
requirements  of  MRA,  IR/IU,  and 
pollock  roe  stripping,  an  operator  of  a 
catcher/processor  or  mothership 
processor  vessel  is  engaged  in  a  fishing 
trip  from  the  time  the  harvesting, 
receiving,  or  processing  of  groundfish  is 
begun  or  resumed  in  an  area  until: 

(A)  The  effective  date  of  a  notification 
prohibiting  directed  fishing  in  the  same 
area  under  §  679.20  or  §  679.21; 

(B)  The  offload  or  transfer  of  all  fish 
or  fish  product 

from  that  vessel; 

(C)  The  vessel  enters  or  leaves  an  area 
where  a  different  directed  fishing 
prohibition  applies; 

(D)  The  vessel  begins  fishing  with 
different  type  of  authorized  fishing  gear; 
or 

(E)  The  end  of  a  weekly  reporting 
period,  whichever  comes  first. 

(ii)  With  respect  to  retention 
requirements  of  MRA,  IR/IU,  and 
pollock  roe  stripping,  an  operator  of  a 
catcher  vessel  is  engaged  in  a  fishing 
trip  from  the  time  the  harvesting  of 
groundfish  is  begun  until  the  offload  or 
transfer  of  all  fish  or  fish  product  from 
that  vessel. 
***** 

Harvest  limit  area  (HLA)  for  Atka 
mackerel  directed  fishing  for  the 
purposes  of  §§  679.4(b)(5)(vi)(B), 
679.20(a)(8)(ii)  and  (iii),  and 
679.22(a)i8)(iv)(A),  means  the  waters  of 
statistical  areas  542  and  543  west  of 
1 78°  W  long,  within  20  nm  seaward  of 
sites  listed  in  Table  6  of  this  part  and 
located  west  of  177°57.00'  W  long. 

***** 

3.  In  §679.4,  paragraph  {b)(5)(vi)  is 
added  to  read  as  follows: 

§679.4    Permits. 

***** 

(b)  *  *  • 
(5)  •  *  * 

(vi)  Atka  Mackerel,  Pollock  and 
Pacific  Cod  Directed  Fisheries.  (A) 


Indicate  use  of  pot,  hook-and-line,  or 
trawl  gear  in  the  directed  fisheries  for 
pollock,  Atka  mackerel  or  Pacific  cod. 
(B)  Indicate  directed  fishing  for  Atka 
mackerel  in  the  harvest  limit  area,  as 
defined  in  §  679.2. 
***** 

4.  In  §  679.7  paragraphs  (a)(17), 
(a)(18),  and  (a)(l9)  are  added, 
paragraphs  (a)(1)  and  (b)  are  revised, 
and  paragraph  (c)(3)  is  removed  to  read 
as  follows: 

§679.7    Prohibitions. 

*****  - 

(a)  *  *  * 

(1)  Federal  Fisheries  Permit,  (i)  Fish 
for  groundfish  in  the  BSAI  or  GOA  with 
a  vessel  of  the  United  States  that  does 
not  have  on  board  a  valid  Federal 
fisheries  permit  issued  under  §  679.4. 

(ii)  Directly  fish  for  Atka  mackerel, 
Pacific  cod,  or  pollock  with  a  vessel  of 
the  United  States  that  does  not  have  on 
board  a  valid  Federal  fisheries  permit 
issued  under  §  679.4  and  endorsed  for 
Atka  mackerel.  Pacific  cod  or  pollock 
under  §  679.4(b)(5)(vi). 
***** 

-    (17)  Tender  vessel,  (i)  Use  a  catcher 
vessel  or  catcher/processor  as  a  tender 
vessel  before  offloading  all  groundfish 
or  groundfish  product  harvested  or 
processed  by  that  vessel. 

(ii)  Use  a  catcher  vessel  or  catcher/ 
processor  to  harvest  groundfish  while 
operating  as  a  tender  vessel. 

(18)  Pollock,  Pacific  Cod  and  Atka 
Mackerel  Directed  Fishing  and  VMS. 
Operate  a  vessel  in  any  Federal 
reporting  area  when  a  vessel  is 
authorized  under  §  679.4{b)(5)(vi)  to 
participate  in  the  Atka  mackerel.  Pacific 
cod,  or  pollock  directed  fisheries  and 
the  vessel's  authorized  species  and  gear 
type  is  open  to  directed  fishing,  imless 
the  vessel  csErries  an  operable  NMFS- 
approved  Vessel  Monitoring  System 
(VMS)  and  complies  with  the 
requirements  in  §  679.28(f). 

(19)  Atka  Mackerel  HLA  Groundfish 
Prohibition.  For  vessels  registered  for  an 
Atka  mackerel  HLA  directed  fishery 
under  §  679.20(a)(8)(iii),  conduct 
directed  fishing  for  groundfish,  other 
than  for  Atka  mackerel  in  an  assigned 
HLA  directed  fishery  under 

§  679.20(a)(8)(iii),  during  the  time 
period  that  the  first  Atka  mackerel  HLA 
directed  fishery  to  which  the  vessel  is 
assigned  imder  §679.20(a)(8)(iii)(B)  is 
open. 

(b)  Prohibitions  specific  to  the  GOA. 
(1)  Southeast  Outside  trawl  closure.  Use 
trawl  gear  in  the  GOA  east  of  140°  W 
long. 

(2)  Catcher  vessel  trip  limit  for 
pollock.  Retain  on  board  a  catcher  vessel 
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at  any  time  during  a  trip,  more  than 
300,000  lb  (136  mt)  of  unprocessed 
pollock. 

(3)  Tender  vessel  restrictions  for 
pollock,  (i)  Operate  as  a  tender  vessel 
east  of  157°00'  W  long,  for  pollock 
harvested  in  the  GOA. 

(ii)  Operate  as  a  tender  vessel  west  of 
157°00'  W  long,  while  retaining  on 
board  at  any  time  more  than  600,000  lb 
(272  mt)  of  unprocessed  pollock. 
***** 

■     5.  In  §679.20: 

a.  Remove  paragraphs  (a)(7)(iii)(B), 
(f)(3),  and  redesignate  paragraph 
(a)(7)(iii)(C)  as  {a){7)(iii)(B). 

b.  Revise  paragraphs  (a)(5)(i)(A). 
(a)(5)(i)(B),(a)(5)(ii)(B),  (a)(6)(ii), 
(a)(6)(iii),(a)(7)(i){C)(2)and(5), 
{a){7)(ii)(A),  (a)(7)(ii)(D),  (a)(7)(ui){A), 
(a){8)(ii)(C),  (a)(8)(iii).  (a)(ll),  (b)(2)(i). 
(b)(2)rii),  (d)(4)  and  the  newly 
designated  paragraph  (a)(7)(iii)(B). 

c.  Add  paragraph  (e)(2)(iv)  to  read  as 
follows: 

§679.20    General  limitations. 

***** 

(a)  *  *  * 
(5)  *  *  * 

(i)  *  *  * 

(A)  BSAI  seasonal  allowances — (1) 
Inshore,  catcher/processor,  mothership, 
and  CDQ  components.  The  portions  of 
the  BSAI  area  pollock  directed  fishing 
allowances  allocated  to  each  component 
under  Sections  206(a)  and  206(b)  of  the 
AFA  will  be  divided  into  two  seasonal 
allowances  corresponding  to  the  two 
fishing  seasons  set  out  at  §  679.23(e)(2), 
as  follows:  A  Season,  40  percent;  B 
Season,  60  percent. 

[2)  Inseason  adjustments.  Within  any 
fishing  year,  the  Regional  Administrator 
may  add  or  subtract  any  under  harvest 
or  over  harvest  of  a  seasonal  allowance 
for  a  component  to  the  subsequent 
seasonal  allowance  for  the  component 
through  notificatioii  published  in  the 
Federal  Register. 

(B)  Steller  sea  lion  conservation  area 
(SCA)  harvest  limit.  For  each 
component  under  Sections  206(a)  and 
206(b)  of  the  AFA  and  for  the  open 
access  fishery,  no  more  than  28  percent 
of  the  annual  pollock  directed  fishery 
allowance  may  be  taken  from  the  SCA 


before  April  1.  The  SCA  is  defined  at 
§679.22(a)(7)(vii). 

***** 

(ii)  *  *  * 

(B)  GOA  Western  and  Central 
Regulatory  Areas  seasonal 
apportionments.  Each  apportiormient 
established  under  paragraph  (a)(5)(ii)(A) 
of  this  section  will  be  divided  into  four 
seasonal  apportionments  corresponding 
to  the  four  fishing  seasons  set  out  at 

§  679.23(d)(2)  as  follows:  A  Season,  25 
percent;  B  Season,  25  percent;  C  Season, 
25  percent;  and  D  Season,  25  percent. 
Within  any  fishing  year,  underharvest  or 
overharvest  of  a  seasonal  apportionment 
may  be  added  to  or  subtracted  from 
remaining  seasonal  apportionments  in  a 
manner  to  be  determined  by  the 
Regional  Administrator,  provided  that 
any  revised  seasonal  apportionment 
does  not  exceed  30  percent  of  the 
annual  TAG  apportionment  for  a  GOA 
regulatory  area. 
***** 

(6)  *  *  * 

(ii)  GOA  pollock.  The  apportionment 
of  pollock  in  all  GOA  regulatory  areas 
and  for  each  seasonal  apportionment 
described  in  paragraph  (a)(5){ii)  of  this 
section  will  be  allocated  entirely  to 
vessels  catching  pollock  for  processing 
by  the  inshore  component  in  the  GOA 
after  subtraction  of  an  amount  that  is 
projected  by  the  Regional  Administrator 
to  be  caught  by,  or  delivered  to,  the 
offshore  component  in  the  GOA 
incidental  to  directed  fishing  for  other 
groundfish  species. 

(iii)  GOA  Pacific  cod.  The 
apportionment  of  Pacific  cod  in  all  GOA 
regulatory  areas  will  be  allocated  90 
percent  to  vessels  catching  Pacific  cod 
for  processing  by  the  inshore 
component  in  the  GOA  and  10  percent 
to  vessels  catching  Pacific  cod  for 
processing  by  the  offshore  component  in 
the  GOA. 

***** 

(7)  *  *  * 
(yj*  *  * 

(C)  *  *  * 

(2)  Harvest  of  Pacific  cod  made  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  pot  gear: 

(i)  Will  accrue  against  the  18.3  percent 
specified  in  paragraph  (a)(7)(i)(C)(J)(jii) 
of  this  section  when  the  Pacific  cod 


fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  open. 

[ii)  Will  accrue  against  the  1 .4  percent 
specified  in  paragraph  {a)(7)(i)(C)(l)(iv) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  pot  gear 
is  closed. 

[3)  Harvest  of  Pacific  cod  made  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  hook-and-line  gear: 

(i)  Will  accrue  against  the  0.3  percent 
specified  in  paragraph  (a)(7)(i)(C)(2)(i7) 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  open. 

{ii}  Will  accrue  against  the  1 .4  percent 
specified  in  paragraph  (a)(7)(i)(C)(I)(/i') 
of  this  section  when  the  Pacific  cod 
fishery  for  vessels  equal  to  or  greater 
than  60  ft  (18.3  m)  LOA  using  hook-and- 
line  gear  is  closed. 
***** 

(ii)  *  *  * 

(A)  Reallocation  within  the  trawl 
sector.  If,  during  a  fishing  season,  the 
Regional  Administrator  determines  that 
either  components  of  catcher  vessels 
using  trawl  gear  or  catcher/ processors 
using  trawl  gear  will  not  be  able  to 
harvest  the  entire  amount  of  Pacific  cod 
in  the  BSAI  allocated  to  those  vessels 
under  paragraph  (a)(7)(i),  (a)(7)(ii)(C),  or 
(a)(7)(iii)(A)  of  this  section,  he/she  may 
reallocate  the  projected  unused  amount 
of  Pacific  cod  to  vessels  using  trawl  gear 
in  the  other  component  through 
notification  in  the  Federal  Register 
before  any  reallocation  to  vessels  using 
other  gear  type(s). 
***** 

(D)  Unused  seasonal  allowance  for 
trawl.  Any  unused  portion  of  a  seasonal 
allowance  of  Pacific  cod  for  vessels 
using  trawl  gear  under  paragraph 
(a)(7){ii)  or  (a)(7)(iii)(A)  of  this  section 
may  be  reapportioned  by  the  Regional 
Administrator  to  the  subsequent 
seasonal  allocations  for  vessels  using 
trawl  gear. 

(iii)  *  *  * 

(A)  Seasonal  apportionment  and  gear 
allocations.  The  Pacific  cod  BSAI  gear 
allocations  and  apportionments  by 
seasons,  as  specified  in  §679.23  {e){5), 
are  as  follows: 


Gear  Type 

A  season 

, .    . 

B  season 

C  season 

1  trawl 

60  percent 

20  percent 

20  percent 

2  trawl  CV 

70  percent 

10  percent 

20  percent 

3  trawl  CP 

50  percent 

30  percent 

20  percent 

4  hook-and-line  > 

60  percent 

40  percent 

60  ft  (18.3  m)  LOA, 

non-CDQ  pot 

vessels  >  60  ft 
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Gear  Type 


(18.3  m)  LOA,  atxj  jig  vessels 
5  all  other  nontrawl  vessels 


A  season 


Bseason 


C  season 


no  seasonal  apportionment 


(B)  Unused  seasonal  allowances.  Any 
unused  portiDn  of  a  seasonal  allowance 
of  Pacific  cod  allocated  to  vessels  using 
hook-and-line  or  pot  gear  under 
paragraph  (a)(7)(i)(C)  of  this  section  will 
be  reallocated  to  the  remaining  seasons 
during  the  current  fishing  year  in  a 
manner  determined  by  NMFS,  after 
consultation  with  the  Council. 

(8)  *  *  *  [ 

(ii)  *  *  * 

(C)  Harvest  limit  area  (HLA)  limits. 
Atka  mackerel  harvest  is  limited  in  the 
HLA,  as  defined  in  §  679.2,  as  follows: 

(1)  For  the  HLA,  the  Regional 
Administrator  will  establish  an  HLA 
harvest  limit  of  no  more  than  60  percent 
of  the  seasonal  TAG  as  specified  in 
paragraph  (a)(8)(ii)(A)  of  this  section. 

[2)  CDQ  fishing.  A  CDQ  group  is 
prohibited  from  exceeding  the  CDQ 
portion  of  the  percentage  of  annual  Atka 
mackerel  in  areas  542  and/or  543 
specified  in  paragraph  (a){8)(ii)(C)(2)  of 
this  section  for  the  HLA. 

(iii)  Atka  mackerel  HLA  directed 
fishing — (A)  Registration.  All  vessels 
using  trawl  gear  for  directed  fishing  for 
Atka  mackerel  in  the  HLA.  as  defined  in 
§  679.2.  are  required  to  register  with 
NMFS.  To  register,  the  vessel  owner  or 
operator  must  provide  information 
required  by  §679.4(b)(5)(vi)  for  an 
endorsement  to  the  vessel's  Federal 
fishery  permit  issued  under  §  679.4. 

(1)  To  participate  in  the  A  seasoa 
HLA  fishery,  registration  information 
must  be  received  by  NMFS,  Restricted 
Access  Management  Program,  by  4:30 
p.m.,  A.l.t.,  on  the  first  working  day 
following  January  1 . 

[2)  To  participate  in  the  B  season  HLA 
fishery, 

(i)  The  vessel  is  registered  for  the  A 
season  HLA  fishery  and  is  registered  for 
the  HLA  fishery  through  the  first 
working  day  following  July  31,  or 

[ii)  Registration  information  for  the 
HLA  fishery  is  received  by  NMFS, 
Restricted  Access  Management  Program, 
by  4:30  p.m.,  A.l.t..  on  the  first  working 
day  following  July  31. 

(B)  HLA  assignment.  For  each  season, 
NMFS  will  manage  the  HLA  directed 
fishery  for  the  vessels  registered  to  fish 
in  areas  542  or  543  under  paragraph 
(a)(8){iii)(A)  of  this  section  as  follows: 

(1)  Lottery.  The  Regional 
Administrator  or  his/her  designee  will 
randomly  assign  each  vessel  to  one  of 
two  directed  fisheries  for  each  statistical 
area  in  which  the  vessel  is  registered 
under  paragraph  (a)(8)(iii)(A)  of  this 


section.  Each  HLA  directed  fishery 
within  a  statistical  area  will  be  assigned 
an  equal  number  of  vessels  unless  there 
is  an  odd  number  of  vessels  imder 
paragraph  (a)(8)(iii)(A)  of  this  section.  In 
the  case  of  an  odd  number  of  vessels, 
the  Regional  Administrator  or  his/her 
designee  will  assign  one  additional 
vessel  to  one  HLA  directed  fishery. 
Vessels  registering  under  paragraph 
(a){8Kiii){A]  of  this  section  to  fish  in 
both  area  542  and  area  543  will  be 
randomly  assigned  to  an  HLA  directed 
fishery  in  area  542  and  will  be  placed 
in  the  area  543  HLA  directed  fishery 
occurring  at  an  alternate  time  during  the 
season. 

(2)  Notification.  The  Regional 
Administrator  will  provide  the  results  of 
the  lottery  under  (a)(8}(iii)(B){l)  of  this 
section  by  notification  published  in  the 
Federal  Register  and  other  means  of 
practicable  notification. 

(C)  HLA  directed  fisheries.  48  hours 
after  a  seasonal  closure  of  the  area  541 
Atka  mackerel  directed  fishery,  the 
Regional  Administrator  will  open  the 
directed  fisheries  within  the  HLA  in 
areas  542  and  543.  The  Regional 
Administrator  will  provide  notification 
by  publication  in  the  Federal  Register  of 
the  opening  and  closure  dates  of  the 
HLA  directed  fisheries,  as  determined 
by  paragraph  (a)(8)(iii)(E)  of  this  section. 
Closures  specified  in  Table  6  to  this  part 
and  in  §  679.22(a)(8)  will  remain  in 
effect. 

(D)  HLA  harvest  limit.  The  Regional 
Administrator  will  establish  the  harvest 
limit  for  each  HLA  directed  fishery  for 
each  area  based  on  the  seasonal 
apportionment  at  paragraph  (a)(8)(ii)(C) 
of  this  section  and  in  proportion  to  the 
number  of  vessels  in  an  HLA  directed 
fishery  compared  to  the  total  number  of 
vessels  fishing  in  the  HLA  of  an  area . 
during  a  season. 

(E)  HLA  directed  fishery  closure.  The 
Regional  Administrator  will  establish 
the  closure  date  of  the  Atka  mackerel 
HLA  directed  fishery  for  each  statistical 
area  based  on  the  estimated  fishing 
capacity  of  vessels  registered  to  fish  in 
the  area  and  assigned  to  the  HLA 
directed  fishery  under  paragraph 
(a)(8)(iii)(B)  of  this  section.  Each  HLA 
directed  fishery  will  last  no  longer  than 
14  days. 

(F)  Groundfish  directed  fishery 
prohibition.  Vessels  registering  under 
paragraph  (a)(8){iii)(A)  of  this  section 
are  prohibited  from  participating  in  any 
groundfish  directed  fishery  other  than 


the  one  assigned  under  paragraph 
(a)(8)(iii)(B)  of  this  section  during  the 
opening  of  the  first  HLA  directed  fishery 
assigned  to  the  vessel  in  a  season,  as 
specified  in  §679.7(a)(19). 
***** 

(11)  GOA  Pacific  cod  TAC—[i) 
Seasonal  apportionment.  The  TAG 
established  for  Pacific  cod  in  the 
Western  and  Central  Regulatory  Areas  of 
the  GOA  will  be  divided  60  percent  to 
the  A  season  and  40  percent  to  the  B 
season,  as  specified  in  §  679.23(d)(3). 

(ii)  The  Regional  Administrator  may 
apply  any  underage  or  overage  of 
Pacific  cod  harvest  from  one  season  to 
the  subsequent  season.  In  adding  or 
subtracting  any  underages  or  overages  to 
the  subsequent  season,  the  Regional 
Administrator  shall  consider  bycatch 
needed  to  optimize  catch  by  gear  groups 
and  sectors. 

(iii)  Pacific  cod  catch  between  the  A 
and  B  seasons.  Pacific  cod  catch  taken 
between  the  closure  of  the  A  season  and 
opening  of  the  B  season  shall  be 
deducted  from  the  B  season  TAG 
apportionment. 
***** 

(b)  *  *  * 

(2)  *  *  * 

(i)  Pollock  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
pollock  as  provided  by  paragraph  (b)  of 
this  section  must  be  apportioned 
between  the  inshore  component  in  the 
GOA  and  the  offshore  component  in  the 
GOA  in  the  same  proportions  specified 
in  paragraph  (a)(6)(ii)  of  this  section. 

(li)  Pacific  Cod  inshore-offshore 
reapportionment.  Any  amounts  of  the 
GOA  reserve  that  are  reapportioned  to 
Pacific  cod  as  provided  by  paragraph  (b) 
of  this  section  must  be  apportioned 
between  the  inshore  component  in  the 
GOA  and  the  offshore  component  in  the 
GOA  in  the  same  proportion  specified 
in  paragraph  (a)(6)(iii)  of  this  section. 
***** 

(d)  *  *  * 

(4)  Harvest  control  for  pollock,  Atka 
mackerel  and  Pacific  cod.  If  a  biological 
assessment  of  stock  condition  for  the 
pollock.  Pacific  cod,  or  Atka  mackerel  - 
within  an  area  projects  that  the  biomass 
in  an  area  will  be  equal  to  or  below  20 
percent  of  the  projected  unfished 
biomass  during  a  fishing  year,  the 
Regional  Administrator  will  prohibit  the 
directed  fishery  for  the  relevant  species 
within  the  area.  The  Regional 


Administrator  mil  prohibit  the  directed 
fishery  under  this  paragraph  by 
notification  published  in  die  Federal 
Register.  The  directed  fishery  will 
remain  closed  until  a  subsequent 
biological  assessment  projects  that  the 
biomass  for  the  species  in  the  area  will 
exceed  20  percent  of  the  projected 
unfished  biomass  during  a  fishing  year. 
***** 

(e)  *  *  * 

(2)  *  *  * 

(iv)  The  maximum  retainable  amount 
for  vessels  fishing  during  an  individual 
fishing  trip  in  areas  closed  to  directed 
fishing  and  in  areas  open  to  directed 
fishing  is  the  lowest  maximum 
retainable  amount  applicable  to  the 
prohibited  species  or  species  group  in 
any  of  these  areas,  and  this  maximum 
retainable  amount  must  be  applied  for 
the  duration  of  the  individual  fishing 
trip. 
*       ,  *        *        *        * 

6.  In  §679.22,  paragraphs  (a)(5),  (a)(7), 
(a)(8),  (b)(2)  and  (b)(3)  are  revised  to 
read  as  follows: 

§679.22    Closuras. 

(a)  *  *  * 

(5)  Catcher  Vessel  Operational 
Area(CVOA)—(i)  Definition.  The  CVOA 
is  defined  as  that  part  of  the  BSAI  that 
is  south  of  56°00'  N  lat.  and  between 
163°00'  W  long,  and  167°30'  W  long., 
and  north  of  the  Aleutian  Islands 
(Figure  2  to  part  679). 

(ii)  Catcher/processor  restrictions.  A 
catcher/processor  vessel  authorized  to 
fish  for  BSAI  pollock  under  §  679.4  is 
prohibited  fi-om  conducting  directed 
fishing  for  pollock  in  the  CVOA  during 
the  B  pollock  season  defined  at 
§  679.23(e)(2)(ii),  unless  it  is  operating 
under  a  GDP  approved  by  NMFS. 
***** 

(7)  Steller  sea  lion  protection  areas, 
Bering  Sea  subarea — (i)  Bogoslofarea — 
(A)  Boundaries.  The  Bogoslof  area 
consists  of  all  waters  of  area  518  as 
described  in  Figure  1  of  this  part  south 
of  a  straight  line  connecting  55°00'  N 
lat./170°00'  W  long.,  and  55°00'  N  lat./ 
168ni'4.75''Wlong.; 

(B)  Fishing  prohibition.  All  waters 
within  the  Bogoslof  area  are  closed  to 
directed  fishing  for  pollock.  Pacific  cod, 
and  Atka  mackerel  by  federally- 
permitted  vessels,  except  as  provided  in 
paragraph  (a)(7)(i)(C)  of  this  section. 

(C)  Bogoslof  Pacific  cod  exemption 
area.  (I)  All  catcher  vessels  less  than  60 
ft  (18.3  m)  LOA  using  jig  or  hook-and- 
line  gear  for  directed  fishing  for  Pacific 
cod  are  exempt  from  the  Pacific  cod 
fishing  prohibition  as  described  in 
paragraph  (a)(7)(i)(B)  of  this  section  in 
the  portion  of  the  Bogoslof  area  south  of 


a  line  connecting  a  point  3  nm  north  of 
Bishop  Point  (54°01'25''  N  lat./166° 
57'00''  W  long.)  to  Cape  Tanak 
(53°33'50''  N  lat./168°00'00''  W  long.), 
not  including  waters  of  the  Bishop  Point 
Pacific  cod  fishing  closines  as  described 
in  Table  5  of  this  part. 

(2)  If  the  Regional  Administrator  • 
determines  that  113  mt  of  Pacific  cod 
have  been  caught  by  catcher  vessels  less 
than  60  ft  (18.3  m)  LOA  using  jig  or 
hook-and-line  gear  in  the  exemption 
area  described  in  paragraph 
(a){7)(i)(C)(l)  of  this  section,  the 
Regional  Administrator  will  prohibit 
directed  fishing  for  Pacific  cod  by 
catcher  vessels  less  than  60  ft  (18.3  m) 
LOA  using  jig  or  hook-and-line  gear  in 
the  exemption  area  by  notification 
published  in  the  Federal  Register. 

(ii)  Bering  Sea  Pollock  Restriction 
Area.  (A)  Boundaries.  The  Bering  Sea 
Pollock  Restriction  Area  consists  of  all 
waters  of  the  Bering  Sea  subarea  south 
of  a  line  connecting  the  points  leS'O'OO" 
W  long./55''46'30''  N  lat.,  165°08'00''  W 
long./54°42'9''  N  lat.,  165°40'00''  W 
long./54°26'30"  N  lat..  166°12'00''  W 
long./54°18'40''  N  lat.,  and  167°0'00''  W 
long./54°8'50''  N  lat. 

(B)  Fishing  prohibition.  All  waters 
within  the  Bering  Sea  Pollock 
Restriction  Area  are  closed  to  directed 
fishing  for  pollock  by  federally- 
permitted  vessels  during  the  A  season, 
as  defined  at  §  679.23(e)(2). 

(iii)  Groundfish  closures.  Directed 
fishing  for  groundfish  by  federally 
permitted  vessels  is  prohibited  within  3 
nm  of  selected  sites.  These  sites  are 
listed  in  Table  12  of  this  part  and  are 
identified  by  "Bering  Sea"  in  column  2. 

(iv)  Pollock  closures.  Directed  fishing 
for  pollock  by  federally-permitted 
vessels  is  prohibited  within  pollock  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  4  of  this 
part  and  are  identified  by  "Bering  Sea" 
in  column  2. 

(v)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally- 
permitted  vessels  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no-fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  5  of  this  part  and  are 
identified  by  "BS"  in  coliunn  2. 

(vi)  Atka  mackerel  closures.  Directed 
fishing  for  Atka  mackerel  by  federally 
permitted  vessels  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  6  to  this 
part  and  are  identified  by  "Bering  Sea" 
in  column  2. 

(vii)  Steller  sea  lion  conservation  area 
(SCA) — (A)  General.  Directed  fishing  for 
pollock  by  vessels  catching  pollock  for 
processing  by  the  inshore  component. 


catcher/processors  in  the  offshore 
component,  motherships  in  the  offshore 
component,  or  directed  fishing  for 
pollock  CDQ,  is  prohibited  within  the 
SCA  until  April  1  when  the  Regional 
Administrator  announces,  by 
notification  in  the  Federal  Register,  that 
the  criteria  set  out  in  paragraph 
(a)(7)(vii)(C)  of  this  section  have  been 
met  by  that  industry  component. 

(B)  Boundaries.  The  SCA  consists  of 
the  area  of  the  Bering  Sea  subarea 
between  170°00'  W  long,  and  163°00'  W 
long.,  south  of  straight  lines  connecting 
the  following  points  in  the  order  listed: 
55°00'  N  lat.  170°00'  W  long.; 

55°00'  N  lat.  168°00'  W  long.; 
55°30'  N  lat.  168°00'  W  long.; 
55°30'  N  lat.  166°00'  W  long.; 
56°00'  N  lat.  166°00'  W  long.:  and, 
56°00'  N  lat.  163°00'  W  long. 

(C)  Criteria  for  closure — (1)  General. 
The  directed  fishing  closures  identified 
in  paragraph  (a)(7)(vii)(A)  of  this  section 
will  take  effect  when  the  Regional 
Administrator  determines  that  the 
harvest  limit  for  pollock  within  the 
SCA,  as  specified  in  §679.20(a)(5)(i)(B) 
is  reached  before  April  1.  The  Regional 
Administrator  shall  close  the  directed 
pollock  fishery  in  the  SCA  by 
notification  published  in  the  Federal 
Register. 

[2)  Inshore  catcher  vessels  greater 
than  99  ft  130.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  pollock  by  vessels  greater 
than  99  ft  (30.2  m)  LOA,  catching 
pollock  for  processing  by  the  inshore 
component  before  reaching  the  inshore 
SCA  harvest  limit  before  April  1  to 
accommodate  fishing  by  vessels  less 
than  or  equal  to  99  ft  (30.2  m)  inside  the 
SCA  until  April  1 .  The  Regional 
Administrator  will  estimate  how  much 
of  the  inshore  seasonal  allowance  is 
likely  to  be  harvested  by  catcher  vessels 
less  than  or  equal  to  99  ft  (30.2  m)  LOA 
and  reserve  a  sufficient  amount  of  the 
inshore  SCA  allowance  to  accommodate 
fishing  by  such  vessels  after  the  closure 
of  the  SCA  to  inshore  vessels  greater 
Uian  99  ft  (30.2  m)  LOA.  The  Regional 
Administrator  will  prohibit  directed 
fishing  for  all  inshore  catcher  vessels 
within  the  SCA  when  the  harvest  limit 
specified  in  §679.20{a)(5)(i)(B)  has  been 
met  before  April  1. 

(8)  Steller  sea  lion  protection  areas, 
Aleutian  Islands  subarea — (i)  Seguam 
Foraging  area — (A)  The  Seguam  foraging 
area  is  established  as  all  waters  within 
the  area  between  52°  N  lat.  and  53°  N 
lat.  and  between  1 73°30'  W  long,  and 
172°30'Wlong. 

(B)  Directed  fishing  for  pollock, 
Pacific  cod,  and  Atka  mackerel  bv 
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federally-permitted  vessels  is  prohibited 
in  the  Seguam  Foraging  area  as 
described  in  paragraph  (a)(8)(i)(A)  of 
this  section. 

(ii)  Pollock  closure.  Directed  fishing 
for  pollock  by  federally-permitted 
vessels  is  prohibited  within  the  pollock 
no-fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  4  of  this 
part  and  are  identified  by  "Aleutian  I." 
in  column  2. 

(iii)  Groundfish  closures.  Directed 
fishing  for  groundfish  by  federally- 
permitted  vessels  is  prohibited  within  3 
nm  of  selected  sites.  These  sites  are 
listed  in  Table  12  of  this  part  and  are 
identified  by  "Aleutian  Islands"  in 
column  2. 

(iv)  Pacific  cod  closures — (A)  HLA 
closure.  Directed  fishing  for  Pacific  cod 
by  federally-permitted  vessels  using 
trawl  gear  is  prohibited  in  the  HLA  in 
area  542  or  area  543,  as  defined  in 
§  679.2  when  the  Atka  mackerel  HLA 
directed  fishery  in  area  542  or  area  543 
is  open. 

(B)  Gear  specific  closures.  Directed 
fishing  for  Pacific  cod  by  federally- 
permitted  vessels  using  trawl,  hook-and- 
line,  or  pot  gear  is  prohibited  within  the 
Pacific  cod  no-fishing  zones  around 
selected  sites.  These  sites  and  gear  types 
are  listed  in  Table  5  of  this  part  and  are 
identified  by  "AI"  in  column  2. 

(v)  Atka  mackerel  closures.  Directed 
fishing  for  Atka  mackerel  by  federally- 
permitted  vessels  using  trawl  gear  is 
prohibited  within  Atka  mackerel  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  6  of  this 
part  and  are  identified  by  "Aleutian 
Islands"  in  column  2. 
***** 

(b)*  *  * 

(2)  Steller  sea  lion  protection  areas — 
(i)  Groundfish  closures.  Directed  fishing 
for  groundfish  by  federally-permitted 
vessels  is  prohibited  within  3  nm  of 
selected  sites.  These  sites  are  listed  in 
Table  12  of  this  part  and  are  identified 
by  "Gulf  of  Alaska"  in  column  2. 

(ii)  Pollock  closures.  Directed  fishing 
for  pollock  by  federally-permitted 
vessels  is  prohibited  within  pollock  no- 
fishing  zones  around  selected  sites. 
These  sites  are  listed  in  Table  4  of  this 
part  and  are  identified  by  "Gulf  of 
Alaska"  in  column  2. 

(iii)  Pacific  cod  closures.  Directed 
fishing  for  Pacific  cod  by  federally- 
permitted  vessels  using  trawl,  hook-and- 
line,  or  pot  gear  in  the  federally 
managed  Pacific  cod  or  State  of  Alaska 
parallel  groimdfish  fisheries,  as  defined 
in  Alaska  Administrative  Code  (5  AAC 
28.087(c),  January  3,  2002),  is  prohibited 
within  Pacific  cod  no-fishing  zones 
around  selected  sites.  These  sites  and 


gear  types  are  listed  in  Table  5  of  this 
part  and  are  identified  by  "GOA"  in 
column  2. 

(iv)  Atka  mackerel  closure.  Directed 
fishing  for  Atka  mackerel  by  federally 
permitted  vessels  within  the  Gulf  of 
Alaska  subarea  is  prohibited  at  all  times. 

(3)  Chiniak  Gully  Research  Area 
(applicable  through  December  31, 
2004}— (i)  Description  of  Chiniak  Gully 
Research  Area.  The  Chiniak  Gully 
Research  Area  is  defined  as  that  part  of 
area  630  bounded  by  straight  lines 
connecting  the  coordinates  in  the  order 
listed: 

57.81°  N  lat.,  152.37°  W  long.; 
57.81°  N  lat.,  151.85°  W  long.; 
57.22°  N  lat..  150.64°  W  long.; 
56.98°  N  lat.,  151.27°  W  long.; 
57.62°  N  lat.,  152.16°  W  long.;  and 
hence  counterclockwise  along  the 
shoreline  of  Kodiak  Island  to  57.81°  N 
lat.,  152.37°  W  long. 

(ii)  Cyosure— (A)  The  Chiniak  Gully 
Research  Area  is  closed  to  vessels  using 
trawl  gear  from  August  1  to  a  date  no 
later  than  September  20,  except  that 
trawl  gear  may  be  tested  in  the  manner 
described  at  §  679.24(d)(2)  in  the  Kodiak 
Test  Area  defined  at  §  679.24  (d){4)(i) 
and  illustrated  in  Figure  7  to  this  part. 

(B)  Prior  to  September  20,  the 
Regional  Administrator  may  publish 
notification  in  the  Federal  Register 
rescinding  the  trawl  closure  in  the 
Chinieik  Gully  Research  Area  described 
in  paragraph  (b)(3)(ii)(A)  of  this  section. 
***** 

7.  In  §679.23,  paragraphs  (d)(2), 
(d)(3),  (e)(2),  (e)(3),  (e)(4)(iii),  and  (e)(5) 
and  paragraph  (i)  are  revised  to  read  as 
follows: 

§679.23    Seasons. 

***** 

(d)  *  *  * 

(2)  Directed  fishing  for  pollock. 
Subject  to  other  provisions  of  this  part, 
directed  fishing  for  pollock  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  diuing  the  following 
four  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
February  25; 

(ii)  B  season.  From  1200  hours,  A.l.t., 
March  10  through  1200  hours,  A.l.t., 
May  31; 

(iii)  C  season.  From  1200  hours,  A.l.t., 
August  25  through  1200  hours,  A.l.t., 
September  15;  and 

(iv)  D  season.  From  1200  hours,  A.l.t., 
October  1  through  1200  hours,  A.l.t., 
November  1 . 

(3)  Directed  fishing  for  Pacific  cod — 
(i)  Hook-and-line,  pot,  or  jig  gear. 
Subject  to  other  provisions  of  this  part, 


directed  fishing  for  Pacific  cod  with 
hook-and-line,  pot.  or  jig  gear  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  during  the  following 
two  seasons: 

(A)  A  season.  From  0001  hours,  A.Lt., 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  2400  hours,  A.l.t., 
December  31. 

(ii)  Trawl  gear.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  Pacific  cod  with  trawl  gear  in  the 
Western  and  Central  Regulatory  Areas  is 
authorized  only  dtiring  the  following 
two  seasons: 

(A)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  1200  hours,  A.l.t., 
November  1. 
***** 

(e)  *  *  * 

(2)  Directed  fishing  for  pollock  in  the 
Bering  Sea/Aleutian  Islands  area  by 
inshore,  offshore  catcher/processor,  and 
mothership  components  and  pollock 
CDQ  fisheries.  Subject  to  other 
provisions  of  this  part,  directed  fishing 
for  pollock  by  vessels  catching  pollock 
for  processing  by  the  inshore 
component,  catcher/processors  in  the 
offshore  component,  and  motherships  in 
the  offshore  component  in  the  Bering 
Sea/ Aleutian  Islands  area  or  directed 
fishing  for  pollock  CDQ  in  the  Bering 
Sea/ Aleutian  Islands  area  is  authorized 
only  during  the  following  two  seasons: 

(i)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
June  10;  and 

(ii)  B  season.  From  1200  hours,  A.l.t., 
June  10  through  1200  bom's,  A.l.t., 
November  1. 

(3)  Directed  fishing  for  Atka  mackerel 
with  trawl  gear.  Subject  to  other  ^ 
provisions  of  this  part,  non-CDQ 
directed  fishing  for  Atka  mackerel  with 
trawl  gear  in  the  Aleutian  Islands 
subarea  is  authorized  only  during  the 
following  two  season: 

(i)  A  season.  From  1200  hours,  A.l.t, 
January  20  through  1200  hours,  A.l.t., 
April  15;  and 

(ii)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  1200  hours,  A.l.t., 
November  1. 
***** 

(4)  *  *  * 

(iii)  Groundfish  CDQ.  Fishing  for 
groundfish  CDQ  species,  other  than 
pollock  CDQ;  hook-and-line,  jig,  or 
trawl  Pacific  cod  CDQ;  and  fixed  gear 
sablefish  CDQ  under  subpart  C  of  this 
part,  is  authorized  from  0001  hours, 
A.l.t.,  January  1  through  the  end  of  each 


fishing  year,  except  as  provided  under 
paragraph  (c)  of  this  section. 

(5)  Directed  fishing  for  Pacific  cod — 
(i)  Hook-and-line  and  jig  gear.  Subject  to 
other  provisions  of  this  part,  directed 
fishing  for  CDQ  and  non-CDQ  Pacific 
cod  with  vessels  equal  to  or  greater  than 
60  ft  (18.3  m)  LOA  using  hook-and-line 
gear  and  with  vessels  using  jig  gear  in 
the  BSAI  is  authorized  only  during  the 
following  two  seasons: 

(A)  A  season.  From  0001  hours,  A.l.t., 
January  1  through  1200  hours,  A.l.t., 
Jime  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
June  10  through  2400  hours,  A.l.t., 
December  31. 

(ii)  Trawl  gear.  Subject  to  other 
provi^ons  of  this  part,  directed  fishing 


for  CDQ  and  non-CDQ  Pacific  cod  with 
trawl  gear  in  the  BSAI  is  authorized 
only  during  the  following  three  seasons: 

(A)  A  season.  From  1200  hours,  A.l.t., 
January  20  through  1200  hours,  A.l.t., 
April  1; 

(B)  B  season.  From  1200  hours,  A.l.t., 
April  1  through  1200  hours,  A.l.t.,  June 
10;  and 

(C)C  season.  From  1200  hours,  A.l.t., 
June  10  through  1200  hours,  A.l.t.. 
November  1. 

(iii)  Pot  gear.  Subject  to  other 
provisions  of  this  part,  non-CDQ 
directed  fishing  for  Pacific  cod  with 
vessels  equal  to  or  greater  than  60  ft 
(18.3  m)  LOA  using  pot  gear  in  the  BSAI 
is  authorized  oidy  during  the  following 
two  seasons: 


(A)  A  season.  From  0001  hours.  A.l.t  . 
January  1  through  1200  hours,  A.l.t., 
June  10;  and 

(B)  B  season.  From  1200  hours,  A.l.t., 
September  1  through  2400  hours.  Alt.. 
December  31. 

***** 

(i)  Catcher  vessel  exclusive  fishing 
seasons  for  pollock.  Catcher  vessels  are 
prohibited  ftom  participating  in 
directed  fishing  for  pollock  under  the 
following  conditions.  Vessels  less  than 
125  ft  (38.1  m)  LOA  are  exempt  from 
this  restriction  when  fishing  east  of 
157°00'  W  long.  GOA  and  Bering  Sea 
seasons  are  specified  at  §  679,23(d)(2) 
and  §  679.23(e)(2). 


If  you  own  or  operate  a  catcher  vessel 

and  engage  in  directed  fishing  for  pollock 

in  the  .... 

During  the... 

Then  you  are  prohibited  from  subsequently  engaging  in  directed  fishing 
for  pollock  with  that  catcher  vessel  in  the... 

(1)  Bering  Sea  subarea 

(2)  GOA 

(i)  A  season  

(ii)  B  season 

(i)  A  season  f.. 

(ii)  B  season 

(iii)  C  season 

(iv)  D  season  

(A)  GOA  until  the  following  C  season 

(B)  GOA  until  the  A  season  of  the  next  year 

(A)  BSAI  until  the  following  B  season 

(B)  BSAI  until  the  following  B  season 

(C)  BSAI  until  the  A  season  of  the  following  year 

(D)  BSAI  until  the  A  season  of  the  following  year 

8.  In  §  679.28,  paragraphs  (f)(3)(ii)  and 
(f)(3)(iii)  are  revised,  and  paragraphs 
(f)(4),  (i)(5),  and  (f)(6)  are  added  to  read 
as  follows: 

§  679.28    Equipment  and  operatkMMl 
requirements. 

***** 

(f)*  ** 

(3)  *  *  * 

(ii)  Activate  the  VMS  transmitter  and 
receive  confirmation  from  NMFS  that 
the  VMS  transmissions  are  being 
received  before  engaging  in  operations 
when  a  VMS  is  required. 

(iii)  Continue  the  VMS  transmissions 
imtil  no  longer  engaged  in  operations 
requiring  VMS. 
***** 

(4)  What  must  the  vessel  owner  do 
before  activating  a  VMS  transmitter  for 
the  first  time?  If  you  are  a  vessel  owner 
who  must  use  a  VMS  and  you  are 
activating  a  VMS  transmitter  for  the  first 
time,  you  must: 

(i)  Contact  the  NMFS  enforcement 
division  by  FAX  at  907-586-7703  and 
provide:  the  VMS  transmitter  ID,  the 
vessel  name,  the  Federal  Fisheries 
Permit  Number,  and  approximately 


when  and  where  the  vessel  will  begin 
fishing. 

(ii)  Call  NMFS  enforcement  at  907- 
586-7225,  Monday  through  Friday, 
between  the  hours  of  0800  hours,  A.l.t., 
and  1630  hours,  A.l.t.,  at  least  72  hours 
before  leaving  port  and  receive 
confirmation  that  the  transmissions  are 
being  received, 

(5)  What  must  the  vessel  owner  do 
when  the  vessel  replaces  a  VMS 
transmitter?  If  you  are  a  vessel  owner 
who  must  use  a  VMS  and  you  wish  to 
replace  a  transmitter,  you  must  either: 

(i)  Have  followed  the  reporting  and 
confirmation  procedure  for  the 
replacement  transmitter,  as  described 
above  in  paragraph  (f)(4)  of  this  section, 
or 

(ii)  Contact  the  NMFS  Enforcement 
Division  by  phone  or  FAX  and  provide: 
the  replacement  VMS  transmitter  ID,  the 
vessel  name  and  the  vessel's  Federal 
Fisheries  Permit  Number  and  receive 
confirmation  that  the  transmissions  are 
being  received  before  beginning 
operations, 

(6)  When  must  the  VMS  transmitter  be 
transmitting?  Your  vessel's  transmitter 
must  be  transmitting  if  the  vessel  is 
operating  in  any  Reporting  Area  (see 


definitions  at  §  679.2)  off  Alaska  while 
any  fishery  requiring  VMS,  for  which 
the  vessel  has  a  species  and  gear 
endorsement  on  its  Federal  Fisheries 
Permit  under  §679.4(b)(5)(vi),  is  Open. 

§679.32    [Amended] 

9.  In  §679.32,  paragraph  (e)  is 
removed  and  reserved. 

10.  In  §679.50.  paragraph  (c)(l)(x)  is 
revised  to  read  as  follows: 

§679.50    Groundfish  Observer  Program 
(applicable  ttirough  December  31, 2002). 

***** 

(c)  *  *  * 

(1)  *  •  • 

(x)  A  vessel  directed  fishing  with 
trawl  gear  for  Atka  mackerel  in  the 
Aleutian  Islands  subarea  must  carry  two 
NMFS-certified  observers  at  all  times 
while  directed  fishing  for  Atka  mackerel 
in  the  HLA  directed  fishery,  as  specified 
in  §  679.20(a)(8). 
***** 

11.  In  50  CFR  part  679.  Tables  4,  5. 
and  6  are  revised.  Table  12  is  added, 
and  Table  13  is  removed  and  reserved 
to  read  as  follows: 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  AviaMon  Administration 

14  CFR  Parts  91  and  93 

[Docket  No.  FAA-2002-13235;  Notice. 
No.  02-13] 

RIN  2120-AH57 

Special  Air  Traffic  Rules;  Right 
Restrictions  in  tfie  Vicinity  of  Niagara 
Falls 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  action  proposes  to  codify 
current  flight  restrictions  for  aircraft 
operating  in  U.S.  airspace  in  the  vicinity 
of  Niagara  Falls,  NY.  The  FAA  is 
proposing  this  action  to  complement 
flight  management  procediu^s 
established  for  Niagara  Falls  by  the 
Canadian  government.  The  intended 
effect  of  this  action  is  to  prevent  unsafe 
congestion  of  aircraft  in  this  popular 
sightseeing  area.  The  FAA  is  also 
proposing  a  number  of  editorial  changes 
to  parts  91  and  93  of  Title  14  of  the 
Code  of  Federal  Regulations. 
DATES:  Send  your  comments  to  reach  us 
on  or  before  October  21,  2002. 
ADDRESSES:  Mail  your  comments  to 
Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
401  Plaza  level,  400  Seventh  Street, 
SW.,  Washington,  DC  20590:  or  send 
your  comments  through  the  Internet  to 
http://dms.dot.gov. 
FOR  FURTHER  MFORHATION  CONTACT: 
Terry  Brown  or  Jan  divings.  Airspace 
and  Rules  Division,  ATA-400,  Office  of 
Air  Traffic  Airspace  Management, 
Federal  Aviation  Administration,  800 
Independence  Avenue,  SW., 
Washington,  DC  20591;  telephone  (202) 
267-8783. 
SUPPLEMENTARY  INFORMATION: 

Your  Comments  Arc  Welcome 

We  invite  yoiu  comments  on  this 
notice  of  proposed  rulemaking  (NPRM). 
The  most  useful  comments  are  those 
that  are  specific,  related  to  issues  raised 
by  the  NPRM,  and  that  explain  the 
reason  for  any  recommended  change. 
We  specifically  invite  comments  on  the 
overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  NPRM  that  might  suggest  a  need  to 
modify  it.  Factual  information  that 
supports  your  ideas  and  suggestions  is 
extremely  helpful  in  evaluating  the 
effectiveness  of  this  action  and 
determining  whether  additional 
rulemaking  action  is  needed. 


To  ensiue  consideration,  you  must 
identify  the  Rules  Docket  number  in 
your  comments,  and  you  must  submit 
comments  to  one  of  the  addresses 
specified  under  the  ADDRESSES  section 
of  this  preamble.  We  will  consider  all 
commimications  received  on  or  before 
the  closing  date  for  comments,  and  we 
may  amend  or  withdraw  this  NPRM  in. 
light  of  the  comments  received.  All 
comments  submitted  will  be  available, 
both  before  and  after  the  closing  date  for 
comments,  in  the  Rules  Docket  for 
examination  by  interested  persons.  We 
will  file  in  the  Rules  Docket  a  report 
that  simunarizes  each  public  contact 
related  to  the  substance  of  this  proposed 
rule. 

You  may  review  the  public  docket 
containing  comments  on  this  NPRM  in 
person  in  the  Dockets  Office  between 
9:00  a.m.  and  5:00  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  Dockets  Office  is  on  the  plaza  level 
of  the  Nassif  Building  at  the  Department 
of  Transportation  at  the  address 
specified  in  the  ADDRESSES  section. 
Also,  you  may  review  the  public  docket 
on  the  Internet  at  http://dms.dot.gov. 

If  you  want  us  to  acknowledge  receipt 
of  youi  comments  submitted  in 
response  to  this  proposed  rule,  you 
must  include  with  your  comments  a 
self-addressed,  stamped  postcard  on 
which  you  identify  the  Rules  Docket 
number  of  this  rulemaking.  We  will  date 
stamp  the  postcard  and  return  it  to  you. 

Availability  of  Rulemaking  Docmnaits 

You  can  get  an  electronic  copy  of  this 
NPRM  using  the  Internet  through  FAA's 
Web  page  at  http://www.faa.gov/avr/ 
arm/nprm/nprm.htm  or  through  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/acesl  40.html. 

You  can  get  a  paper  copy  by 
submitting  a  request  to  the  Federal 
Aviation  Administration,  Office  of 
Rulemaking,  ARM-1 ,  800  Independence 
Avenue  SW.,  Washington,  DC  20591,  or 
by  calling  (202)  267-9680.  Make  sure  to 
identify  the  docket  number  of  this 
rulemaking. 

Small  Entity  Inquiries 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)  requires  die  FAA  to  report 
inquiries  from  small  entities  concerning 
information  on,  and  advice  about, 
compliance  with  statutes  and 
regidations  within  the  FAA's 
jurisdiction,  including  interpretation 
and  application  of  the  law  to  specific 
sets  of  facts  supplied  by  a  small  entity. 
If  yoiu-  organization  is  a  small  entity  and 
you  have  a  question,  contact  your  local 
FAA  official.  If  you  don't  know  how  to 


contact  your  local  FAA  official,  you  may 
contact  the  FAA  Office  of  Rulemaking, 
ARM-27,  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
telephone  (888)  551-1594.  Internet 
users  can  find  additional  information  on 
SBREFA  in  the  FAA's  Web  page  at 
http://www.faa.gov/avr/arm/ 
sbrefa.html.  You  may  send  inquiries  to 
the  following  Internet  address:  9-AWAr- 
SBREFA@faa.gov. 

Background 

Canadian  Flight  Restrictions 

On  September  29, 1992,  three  people 
lost  their  lives  when  two  sightseeing 
helicopters  collided  over  Niagara  Falls. 
In  response  to  this  accident  and  to 
ensure  safety,  Transport  Canada 
established  a  restricted  airspace  area  in 
Canada  within  a  2-nautical-mile  radius 
of  Niagara  Falls.  The  designated  area 
excludes  U.S.  airspace.  The  restricted 
airspace  area  was  established  on 
October  29, 1992,  and  is  designated 
CYR-518. 

In  part,  the  Canadian  action  restricts 
aircraft  operations  within  a  specified 
area  firom  the  surfece  up  to,  but  not 
including,  3,500  feet  mean  sea  level 
(MSL),  except  for  medical  and  police 
operations  and  those  operations 
specifically  authorized  by  the  Regional 
Director  for  Air  Carrier  Gyrations, 
Ontario  Region,  Transport  Canada. 

Pilots  may  conduct  passenger 
sightseeing  flights  in  CYR-518  if  they 
meet  certain  operating  requirements. 
These  requirements  include  operating 
on  an  approved  Scenic  Falls  Route, 
maintaining  a  listening  watch  on  a 
published  radio  frequency,  transmitting 
certain  information  at  specified  points 
on  the  route,  operating  at  speeds  within 
a  specified  range,  and  maintaining 
specified  horizontal  spacing  between 
aircraft  when  on  the  route.  This  is  a 
partial  list  of  the  operational 
requirements  for  CYR-518.  Readers  who 
are  interested  in  more  details  should 
refer  to  CYR-518,  a  copy  of  which  we 
have  placed  in  the  docket  for  this 
rulemaking. 

U.S.  Temporary  FUght  Restriction 

The  FAA  Administrator  has  broad 
authority  under  section  40103  of  Title 
49  of  the  United  States  Code  (49  U.S.C. 
40103)  to  regulate,  control,  develop 
plans  for,  and  formulate  policy  with 
respect  to,  the  use  of  navigable  airspace. 
Additionally,  the  Administrator  has  the 
authority  to  assign  by  rule,  regulation, 
or  order,  the  use  of  the  United  States 
navigable  airspace  under  such  terms, 
conditions,  and  limitations  as  deemed 
necessary  to  ensure  the  safety  of  aircraft 


and  the  efficient  use  of  the  navigable 
airspace. 

To  complement  the  Canadian  action 
described  above,  the  FAA  issued  a 
temporary  flight  restriction  (TFR)  in 
September  1992  for  aircraft  operations 
in  U.S.  airspace  adjacent  to  Niagara 
Falls  pursuant  to  section  91.137  of  Title 
14  of  the  Code  of  Federal  Regulations 
(14  CFR  91.137).  As  published  in  the 
Airport/Facility  Directory,  Northeast 
U.S.  Edition,  Detroit  Sectional 
Aeronautical  Chart,  visual  flight  rules 
(VFR)  aircraft  operating  in  the  vicinity 
of  Niagara  Falls  must  adhere  to  the 
following  flight  restrictions: 

Pursuarrt  to  FAR  91.137(a)(3)  temporary 
flight  restrictions  are  in  effect  below  3,500 
feet  MSL  in  the  airspace  above  Niagara  Falls 
west  of  a  line  from  the  whirlpool  rapids 
bridge  (BUF309/21)  to  the  Niagara  Splash 
Amusement  Park  (BUF306/20)  to  the 
International  Control  Dam  (BUF304/20)  to 
the  United  States  Canadian  Border  to  prevent 
an  unsafe  congestion  of  sightseeing  and  other 
aircraft.  No  flight  is  authorized  in  the 
described  area  below  3,500  feet  MSL  except 
for  aircraft  operations  conducted  directly  to 
or  from  an  airport/heliport  within  the  area, 
aircraft  operating  on  an  ATC-approved  IFR 
flight  plan,  aircraft  operating  the  Scenic  Falls 
Route  pursuant  to  approval  of  Transport 
Canada,  aircraft  carrying  law  enforcement 
officials,  or  aircraft  carrying  properly 
accredited  news  representatives  for  which  a 
flight  plan  has  been  filed  with  Buffalo  NY 
(BUF)  AFSS  phone  716-631-3756/5567.  the 
FAA  coordination  facility.  Pilots  are  advised 
to  check  with  Transport  Canada  for  flight 
restrictions  in  Canadian  airspace. 
Commercial  air  tour  operations  approved  by 
Transport  Canada  will  be  conducting  a  north/ 
south  orbit  of  the  falls  area  below  3,500  feet 
MSL  over  the  Niagara  River. 

Pursuant  to  the  above  flight  restrictions, 
the  minimum  altitude  for  VFR  flight  over  the 
Scenic  Falls  area  is  3,500  feet  MSL.  The  FAA 
and  Transport  Canada  recommend  pilots 
comply  with  the  following  procedures  when 
conducting  flight  over  that  area: 

1.  Fly  a  clockwise  pattern  as  depicted  in 
the  accompanying  graphic  display; 

2.  Do  not  proceed  north  of  the  Rainbow 
Bridge; 

3.  Prior  to  joining  the  pattern,  broadcast 
flight  intentions  on  frequency  122.05  MHZ; 
giving  altitude  and  position,  and  monitor  the 
frequency  while  in  the  pattern; 

4.  Use  the  Niagara  Falls  (lAG)  altimeter 
setting— ATIS  frequency  120.8  MHZ— or 
contact  lAG  tower  118.5; 

5.  Do  not  exceed  130  knots; 

6.  Anticipate  heavy  congestion  of  VFR 
traffic  at  or  above  3,500  feet  MSL;  and 

7.  Use  caution  to  avoid  high-speed  civil 
and  military  aircraft  transiting  the  area  to/ 
from  Niagara  Falls  Airport. 

This  procedure  does,  not  relieve  pilots  from 
the  requirements  of  FAR  91.113  to  see  and 
avoid  other  aircraft. 

The  1993  Pubhc  Meeting 

On  February  10, 1993,  the  FAA 
published  a  notice  of  public  meeting,  in 


the  Federal  Register  (58  FR  7950), 
soliciting  public  comments  for 
determining  the  most  appropriate 
special  flight  rules  in  U.S.  airspace  in 
the  vicinity  of  Niagara  Falls.  The  public 
meeting  was  held  on  March  9, 1993,  at 
Niagara  Falls  City  Hall,  Niagara  Falls, 
NY.  Reconsideration  or  possible 
modification  of  the  Canadian  airspace 
flight  restriction  was  not  discussed  at 
this  meeting.  As  a  result  of  the  public 
meeting,  the  FAA  received 
approximately  28  comments.  The 
Federal  Register  notice  cited  above 
stated  that  the  FAA  would  consider  all 
comments  received  as  a  result  of  the 
public  meeting  before  issuing  an  NPRM. 
While  we  carefully  reviewed  and 
considered  the  public  comments,  we 
were  not  able  to  prepare  an  NPRM  in  a 
timely  manner  due  to  changing 
priorities  and  a  lack  of  resources  to 
devote  to  the  task.  At  this  time,  we 
believe  it  would  not  be  prudent  now  to 
develop  an  NPRM  based  on  eight-year- 
old  comments.  For  this  reason,  we  are 
issuing  for  public  comment  an  NPRM 
that  would,  if  adopted,  codify  the 
existing  temporary  flight  restriction.  We 
are  particularly  interested  in  receiving 
comments  on  how  well  the  existing 
flight  restrictions  are  working. 

Discussion  of  the  Proposal 

Subpart  E — Flight  Restrictions  in  the 
Vicinity  of  Niagara  Falls,  NY 

Section  93.71     General  Operating 
Procedures 

The  FAA  proposes  to  add  a  new 
subpart  E  to  14  CFR  part  93  (consisting 
of  §  93.71)  that  would  codify  the  current 
temporary  flight  restrictions  in  the 
vicinity  of  Niagara  Falls.  This  proposed 
action  would  complement  and  support 
flight  management  procedures 
established  by  Transport  Canada  for 
Canadian  airspace  in  the  vicinity  of 
Niagara  Falls.  Proposed  §  93.71(a) 
would  establish  flight  restrictions  below 
3,500  feet  MSL  in  the  airspace  above 
Niagara  Falls  west  of  a  line  from  latitude 
43°06'33''  N.,  longitude  79°03'30''  W. 
(the  Whirlpool  Rapids  Bridge)  to 
latitude  43°04'47"'  N.,  longitude 
79°02'44''  W.  (the  Niagara  River  Inlet)  to 
latitude  43°04'29'  N.,  longitude 
79°03'30''  W.  (the  International  Control 
Dam)  to  the  United  States  Canadian 
Border  to  prevent  unsafe  congestion  of 
sightseeing  and  other  aircraft. 

Proposed  §  93.71(b)  would  prohibit 
flight  in  the  area  described  in  proposed 
paragraph  (a)  except  for  aircraft 
operations  conducted  directly  to  or  from 
an  airport/heliport  within  the  area, 
aircraft  operating  on  an  ATC-approved 
IFR  flight  plan,  aircraft  operating  the 
Scenic  Falls  Route  pursuant  to  approval 


of  Transport  Canada,  aircraft  carrying 
law  enforcement  officials,  or  aircraft 
carrying  properly  accredited  news 
representatives  for  which  a  flight  plan 
has  been  filed  with  Buffalo  NY  (BLTF) 
Automated  Flight  Service  Station 
(AFSS). 

Proposed  §  93.71(c)  would  require 
pilots  to  check  with  Transport  Canada 
for  flight  restrictions  in  Canadian 
airspace.  It  would  also  advise  pilots  that 
commercial  air  tour  operations 
approved  by  Transport  Canada  are 
conducting  a  north/south  orbit  of  the 
Niagara  Falls  area  below  3,500  feet  MSL 
over  the  Niagara  River. 

Proposed  §  93.71(d)  would  establish 
the  minimum  altitude  for  VFR  flight 
over  the  scenic  falls  area  as  3,500  feet 
MSL. 

Proposed  §  93.71(e)  would  require 
that  pilots  comply  with  the  following 
procedures  when  conducting  flight  over 
the  area  described  in  proposed 
§93.71(a): 

(1)  Fly  a  clockwise  pattern; 

(2)  Do  not  proceed  north  of  the 
Rainbow  Bridge; 

(3)  Prior  to  joining  the  pattern, 
broadcast  flight  intentions  on  frequency 
122.05  Mhz,  giving  altitude  and 
position,  and  monitor  the  frequency 
while  in  the  pattern; 

(4)  Use  the  Niagara  Falls  airport 
altimeter  setting.  Contact  Niagara  Falls 
Airport  Traffic  Control  Tower  to  obtain 
the  current  altimeter  setting,  to  facilitate 
the  exchange  of  traffic  advisories/ 
restrictions,  and  to  reduce  the  risk  of 
midair  collisions  between  aircraft 
operating  in  the  vicinity  of  the  Falls.  If 
the  Control  Tower  is  closed,  pilots  are 
to  use  the  appropriate  Automatic 
Terminal  Information  Service  (ATIS) 
Frequency; 

(5)  Do  not  exceed  130  knots; 

(6)  Anticipate  heavy  congestion  of 
VFR  traffic  at  or  above  3,500  feet  MSL; 
and 

(7)  Use  caution  to  avoid  high-speed 
civil  and  military  aircraft  transiting  the 
area  to  or  from  Niagara  Falls  Airport. 

Proposed  §93. 7 1(f)  would  be  a 
reminder  that  these  procedures  do  not 
relieve  pilots  from  the  requirements  of 
§91.113  of  this  chapter  to  see  and  avoid 
other  aircraft. 

Proposed  §  93.71(g)  would  advise 
pilots  that  flight  following,  to  and  from 
the  area,  is  available  through  Buffalo 
Approach. 

Editorial  Changes  to  Parts  91  and  93 

The  FAA  is  also  proposing  a  number 
of  editorial  changes  to  14  CFR  parts  91 
and  93.  These  changes  include  the 
following: 

•  Change  the  title  of  part  93  from 
"Special  Air  Traffic  Rules  and  Airport 
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Traffic  Patterns"  to  "Special  Air  Traffic 
Rules."  The  proposed  title  would  better 
describe  the  intent  of  part  93  and  the 
activities  it  addresses. 

•  Change  §  93.1  to  reflect  the  deletion 
of  the  term  "airport  traffic  area"  and  for 
the  purposes  of  brevity  and  clarity.  On 
December  17, 1991,  the  FAA  published 
a  final  rule  (56  FR  65638)  that 
reclassified  various  airspace 
designations  and  deleted  the  term 
"airport  traffic  area."  We  intended  these 
changes  to  apply  to  all  similarly 
designated  airspace  areas.  However,  we 
have  not  proposed  corresponding 
changes  to  part  93  until  now. 

•  Change  §  93.51  by  deleting  the 
phrase  "and  traffic  patterns"  to  be 
consistent  with  the  change  to  the  title  of 
part  93  described  above. 

•  Divide  existing  §  93.81.  which 
contains  the  special  air  traffic  rule  for 
the  Valparaiso,  Florida,  Terminal  Area, 
into  two  sections,  93.80  and  93.81,  with 
minor  editorial  changes  to  new  §  93.80, 
Applicability. 

■  Make  a  minor  editorial  change  to 
§  93.117,  which  describes  the 
applicability  of  the  special  air  traffic 
rule  for  the  Lorain  County  (Ohio) 
Regional  Airport. 

•  Divide  existing  §  93.151,  which 
describes  the  applicability  of  the  special 
air  traffic  rule  for  the  Ketchikan  (Alaska) 
International  Airport,  into  two  sections, 
93.151  and  93.152,  with  minor  editorial 
changes  to  §93.151. 

•  Change  the  alphabetical  listing  in 
section  4  of  Appendix  D  to  part  91. 
change  the  title  of  subpart  T,  and  change 
§§93.251  and  93.253  to  reflect  the 
renaming  of  Ronald  Reagan  Washington 
National  Airport. 

We  do  not  intend  these  editorial 
changes  to  change  the  substance  of  parts 
91  or  93. 

Procedural  Matters 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
has  determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  conflict  with  this  NPRM. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
3507(d),  the  FAA  has  determined  that 
there  are  no  new  reqiiirements  for 
information  collection  associated  with 
this  NPRM. 
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Economic  Evaluation 

Proposed  changes  to  Federal 
regulations  must  undergo  several 
economic  analyses.  First,  Executive 
Order  12866,  Regulatory  Planning  and 
Review,  directs  that  each  Federal  agency 
propose  or  adopt  a  regiilation  only  upon 
a  reasoned  determination  that  the 
benefits  of  the  intended  regulation 
justify  its  costs.  Second,  the  Regulatory 
Flexibility  Act  of  1980  requires  agencies 
to  analyze  the  economic  impact  of 
regulatory  changes  on  small  businesses 
and  other  small  entities.  Third,  the 
Trade  Agreements  Act  (19  U.S.C.  2531- 
2533)  prohibits  agencies  from  setting 
standards  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  In  developing  U.S. 
standards,  this  Trade  Act  requires 
agencies  to  consider  international 
standards  and,  where  appropriate,  that 
they  be  the  basis  of  U.S.  standards.  And 
fourth,  the  Unfunded  Mandates  Reform 
Act  of  1995  requires  agencies  to  prepare 
a  written  assessment  of  the  costs, 
benefits,  and  other  effects  of  proposed 
or  final  rules  that  include  a  Federal 
mandate  likely  to  result  in  the 
expenditure  by  State,  local,  or  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more, 
in  cuiy  one  year  (adjusted  for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  that  this  proposed  rule: 
(1)  Would  generate  benefits  and  not 
impose  any  costs  and  is  not  a 
"significant  regulatory  action"  as 
defined  in  Executive  Order  12866,  and 
is  not  significant  as  defined  in  the 
Department  of  Transportation's 
Regulatory  Policies  and  Procedures;  (2) 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities; 
(3)  would  not  constitute  a  barrier  to 
international  trade;  and  (4)  would  not 
contain  any  Federal  intergovernmental 
or  private  sector  mandate.  These 
analyses  are  summarized  here  in  the 
preamble,  and  the  full  Regulatory 
Evaluation  is  in  the  public  docket  for 
this  rulemaking. 

This  NPRM  would  codify  the  current 
TFR  for  those  aircraft  operating  in  U.S. 
airspace  in  the  vicinity  of  Niagara  Falls, 
NY.  The  FAA  is  proposing  this  action  to 
complement  flight  management 
procedures  established  for  the  Falls  by 
Transport  Canada.  Additionally,  this 
action  proposes  a  number  of  editorial 
changes  to  14  CFR  parts  91  and  93. 

As  a  rule,  the  FAA  does  a  benefit-cost 
analysis  when  this  agency  makes  a  TFR 
permanent  by  rulemaking.  However, 
this  TFR  has  been  in  effect  for  almost 
eight  years.  This  length  of  time  makes 
it  difficult  to  obtain  data  to  estimate 
baseline  costs  before  the  imposition  of 


the  TFR.  The  FAA  does  not  believe  that 
the  TFR  imposed  significant  costs  on 
aircraft  operating  in  U.S.  airspace  in  the 
vicinity  of  Niagara  Falls,  NY,  and  the 
FAA  does  not  believe  this  rulemaking 
would  impose  significant  costs  on  those 
operators.  As  part  of  this  rulemaking 
action,  the  FAuA  solicits  public 
comments  regarding  the  costs  imposed 
by  this  rulemaking. 

Regarding  benefits,  the  FAA  is  aware 
of  the  mid-air  collision  in  the  vicinity  of 
Niagara  Falls  before  the  issuance  of  the 
TFR  and  before  the  flight  management 
procedures  established  by  Transport 
Canada.  Since  the  issuance  of  the  TFR 
and  Canadian  flight  management 
procedures,  there  have  been  no  mid-air 
collisions.  The  FAA  believes  that  the 
flight  management  procedures 
established  in  the  TFR  and  by  Transport 
Canada  are  responsible  for  this 
improvement  in  aviation  safety.  The 
FAA  is  proposing  to  make  the  TFR 
permanent  because  we  believe  that  there 
are  positive  aviation  safety  benefits  from 
imposing  these  flight  restrictions  on 
aircraft  operating  in  U.S.  airspace  in  the 
vicinity  of  Niagara  Falls.  The  FAA  seeks 
public  comments  regarding  these  benefit 
findings. 

The  FAA  finds  that  the  safety  benefits 
accruing  to  this  rulemaking  justify  the 
costs  imposed.  Therefore,  die  FAA  finds 
this  proposed  rule  to  be  cost-beneficial. 

Initial  Regulatory  Flexibility 
Determination 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regidatory  and  informational 
requirements  to  the  scale  of  the 
business,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  Act  requires  agencies  to  solicit  and 
consider  flexible  regvdatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  Act  covers  a  wide  range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  If  the  determination  is  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  Act. 

However,  if  an  agency  determines  that 
a  proposed  or  final  rule  is  not  expected 
to  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities,  section  605(b)  of  the  RFA 
provides  that  the  head  of  the  agency 


may  so  certify  and  a  regidatory 
flexibility  analysis  is  not  required.  The 
certification  must  include  a  statement 
providing  the  factual  basis  for  this 
determination,  and  the  reasoning  should 
be  clear. 

The  FAA  believes  that  this  action 
imposes  litUe  costs  on  any  small  entities 
subject  to  this  rule.  Any  costs  of 
complying  with  the  NTOM  are  already 
borne  by  those  complying  with  the 
existing  flight  restrictions  for  the  past 
eight  years.  ConsequenUy,  the  FAA 
certifies  that  the  proposed  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  FAA  seeks  public  comments 
regarding  this  cost  finding. 

International  Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 
obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and  where 
appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
the  potential  effect  of  this  NPRM  to  be 
minimal  and  therefore  has  determined 
that  this  proposed  rule  will  not  residt  in 
"on  impact  on  international  trade  by 
companies  doing  business  in  or  with  the 
United  States. 

Unfunded  Mandates  Assessment 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  enacted  as 
Pub.  L.  104-4  on  March  22, 1995. 
requires  each  Federal  agency,  to  the 
extent  permitted  by  law,  to  prepare  a 
written  statement  assessing  the  effects  of 
any  Federal  mandate  in  a  proposed  or 
final  agency  rule  that  may  result  in  a 
$100  million  or  more  expenditure 
(adjusted  annually  for  inflation)  in  any 
one  year  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector.  Section  204(a)  of  UMRA, 
2  U.S.C.  1534(a),  requires  the  Federal 
agency  to  develop  an  effective  process 
to  permit  timely  input  by  elected 
officers  (or  their  designees)  of  State, 
local,  and  tribal  governments  on  a 
proposed  "significant  intergovernmental 
mandate."  A  "significant 
intergovernmental  mandate"  under 
UMRA  is  any  provision  in  a  Federal        ^ 
agency  regulation  that  would  impose  an 
enforceable  duty  upon  State,  local,  and 
tribal  governments  in  the  aggregate  of 
$100  million  (adjusted  annually  for 
inflation)  in  any  one  year.  Section  203 
of  UMRA,  2  U.S.C.  1533,  which 
supplements  section  204(a),  provides 


that,  before  establishing  any  regulatory 
requirements  that  might  significanUy  or 
uniquely  affect  small  govenmients,  the 
agency  must  have  developed  a  plan, 
which,  among  other  things,  must 
provide  for  notice  to  potentially  affected 
small  governments,  if  any,  and  for  a 
meaningful  and  timely  opportunity  for 
these  small  governments  to  provide 
input  in  the  development  of  regulatory 
proposals.  This  NPRM  does  not  contain 
any  Federal  intergovenunental  or 
private  sector  mandates.  Therefore,  the 
requirements  of  Tide  U  of  UMRA  do  not 
apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  NPRM 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  we 
determined  that  this  proposed  rule  does 
not  have  federalism  implications. 

Environmental  Analysis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.  ID, 
appendix  4,  paragraph  4(j)  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

We  have  assessed  the  energy  impact 
of  this  NPRM  in  accord  with  lie  Energy 
Policy  and  Conservation  Act  (EPCA), 
Pub.  L.  94-163,  as  amended  (42  U.S.C. 
6362),  and  FAA  Order  1053.1.  We  have 
determined  that  this  NPRM  is  not  a 
major  regulatory  action  under  the 
provisions  of  the  EPCA. 

List  of  Subjects 

14  CFR  Part  91 

Afghanistan,  Agriculture,  Air  traffic 
control.  Aircraft,  Airmen,  Airports, 
Aviation  safety,  Canada,  Cuba,  Ethiopia, 
Freight,  Mexico,  Noise  control.  Political 
candidates.  Reporting  and 
recordkeeping  requirements, 
Yugoslavia. 

14  CFR  Part  93 

Aircraft  flight.  Airspace,  Aviation 
safety.  Air  tra^c  control. 

The  Proposed  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
proposes  to  amend  parts  91  and  93  of 


Tide  14  Code  of  Federal  Regulations  (14 
CFR  parts  91  and  93)  as  follows: 

PART  91— GENERAL  OPERATING  AND 
FUGHT  RULES 

1.  The  authority  citation  for  part  91 
continues  to  read  as  follows: 

Authority:  49  U.S.C.106(g).  1155,  40103. 
40113.  40120,  44101,  44111,  44701.  44709. 
44711,  44712,  44715,  44716.  44717.  44722. 
46306,  46315.  46316,  46504,  46506-46507, 
47122,  47508.  47528-47531.  articles  12  and 
29  of  the  Convention  on  International  Civil 
Aviation  (61  stat.  1180). 

Appendix  D  to  Part  91 — (Amended] 

2.  Amend  section  4  of  appendix  D  to 
part  91  by  removing  the  words 
"Washington  National  Airport"  and 
adding  in  their  place  the  words  "Ronald 
Reagan  Washington  National  Airport" 
in  the  alphabetical  list  of  cities  and 
airports. 

PART  93— SPECIAL  AIR  TRAFFIC 
RULES 

3.  The  authority  citation  for  14  CFR 
part  93  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103.  40106. 
40109,  40113,  44502.  44514,  44701,  44719. 
46301. 

4.  Revise  the  heading  of  part  93  to 
read  as  set  forth  above. 

5.  Revise  §  93.1  to  read  as  follows: 

§93.1    AppiicabiNty. 

This  part  prescribes  special  air  traffic 
ndes  for  operating  aircraft  in  certain 
areas  described  in  this  part,  unless 
otherwise  authorized  by  air  traffic 
control. 

6.  Revise  §  93.51  to  read  as  follows: 

§93.51     Appticabiltty. 

This  subpart  prescribes  special  air 
traffic  rules  for  aircraft  operating  in  the 
Anchorage,  Alaska,  Terminal  Area. 

7.  Amend  part  93  by  adding  Subpart 
E  to  read  as  follows: 

Subpart  E— Right  Restrictions  in  the 
Vicinity  of  Niagara  Falls,  New  York 

§  93.71    General  operating  procedures. 

(a)  Flight  restrictions  are  in  effect 
below  3,500  feet  MSL  in  the  airspace 
above  Niagara  Falls  west  of  a  line  fttjm 
latitude  43°06'33''  N.,  longitude 
79°03'30''  W.  (the  Whiripool  Rapids 
Bridge)  to  latitude  43°04'47''  N., 
longitude  79°02'44''  W.  (the  Niagara 
River  Inlet)  to  latitude  43°04'29''  N., 
longihide  79°03'30"  W.  (the 
International  Control  Dam)  to  the 
United  States  Canadian  Border. 

(b)  No  flight  is  authorized  below  3,500 
feet  MSL  in  the  area  described  in 
paragraph  (a)  of  this  section,  except  for 
aircraft  operations  conducted  direcdy  to 
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or  from  an  airport/heliport  within  the 
area,  aircraft  operating  on  an  ATC- 
approved  IFR  flight  plan,  aircraft 
operating  the  Scenic  Falls  Route 
pursuant  to  approval  of  Transport 
Canada,  aircraft  carrying  law 
enforcement  ofBcials,  or  aircraft 
carrying  properly  accredited  news 
representatives  for  which  a  flight  plan 
has  been  filed  with  Buffalo  NY  (BUF) 
Automated  Flight  Service  Station 
(AFSS). 

(c)  Pilots  shall  check  with  Transport 
Canada  for  flight  restrictions  in 
Canadian  airspace.  Commercial  air  tour 
operations  approved  by  Transport 
Canada  will  be  conducting  a  north/ 
south  orbit  of  the  Niagara  Falls  area 
below  3,500  feet  MSL  over  the  Niagara 
River. 

(d)  Pursuant  to  the  above  flight 
restrictions,  the  minimum  altitude  for 
VFR  flight  over  the  Scenic  Falls  area  is 
3,500  feet  MSL. 

(e)  Pilots  must  comply  with  the 
following  procedures  when  conducting 
fUght  over  the  area  described  in 
paragraph  (a)  of  this  section: 

(1)  Fly  a  clockwise  pattern; 

(2)  Do  nqt  proceed  north  of  the 
Rainbow  Bridge; 

(3)  Prior  to  joining  the  pattern, 
broadcast  flight  intentions  on  frequency 
122.05  Mhz,  giving  altitude  and 
position,  and  monitor  the  frequency 
while  in  the  pattern; 

(4)  Use  the  Niagara  Falls  airport 
altimeter  setting.  Contact  Niagara  Falls 


Airport  Traffic  Control  Tower  to  obtain 
the  ciirrent  altimeter  setting,  to  facilitate 
the  exchange  of  traffic  advisories/ 
restrictions,  and  to  reduce  the  risk  of 
midair  collisions  between  aircraft 
operating  in  the  vicinity  of  the  Falls.  If 
the  Control  Tower  is  closed,  pilots  are 
to  use  the  appropriate  Automatic 
Terminal  Information  Service  (ATIS) 
Frequency; 

(5 J  Do  not  exceed  130  knots; 

(6)  Anticipate  heavy  congestion  of 
VFR  traffic  at  or  above  3,500  feet  MSL; 
and 

(7)  Use  caution  to  avoid  high-speed 
civil  and  military  aircraft  transiting  the 
area  to  or  from  Niagara  Falls  Airport. 

(f)  These  procedures  do  not  relieve 
pilots  from  the  requirements  of  §  91.113 
of  this  chapter  to  see  and  avoid  other 
aircraft. 

(g)  Flight  following,  to  and  from  the 
area,  is  available  through  Buffalo  - 
Approach. 

8.  Add  new  §  93.80  to  subpart  F  to 
read  as  follows: 

§93.80    Applicability. 

This  subpart  prescribes  special  air 
traffic  rules  for  aircraft  operating  in  the 
Valparaiso,  Florida,  Terminal  Area. 

§93.81    [Amended] 

9.  Amend  §  93.81  by  removing 
paragraph  (a);  removing  the  paragraph 
designation  of  paragraph  (b);  and 
redesignating  paragraphs  (1).  (2),  (2)(i), 
(2)(ii),  and  (2)(iii)  as  (a),  (b),  (b)(1). 
(b)(2),  and  (b)(3)  respectively. 


10.  Revise  §  93.117  to  read  as  follows: 

§93.117    Applicability. 

This  subpart  prescribes  a  special  air 
traffic  rule  for  aircraft  operating  at  the 
Lorain  County  Regional  Airport,  Lorain 
County,  Ohio. 

11.  Revise  §  93.151  to  read  as  follows: 

§93.151    ApplicabHity. 

This  subpart  prescribes  a  special  air 
traffic  rule  for  aircraft  conducting  VFR 
operations  in  the  vicinity  of  the 
Ketchikan  International  Airport  or 
Ketchikan  Harbor,  Alaska. 

12.  Add  new  §  93.152  to  read  as 
follows: 

§  93.1 52    Description  of  srea. 

Within  that  airspace  below  3,000  feet 
MSL  within  the  lateral  boundary  of  the 
surface  area  of  the  Ketchikan  Class  E 
airspace  regardless  of  whether  that 
airspace  is  in  effect. 

13.  In  the  heading  and  text  of  subpart 
T,  remove  the  words  "Washington 
National  Airport"  wherever  they  appear 
and  add.  in  their  place,  the  words 
"Ronald  Reagan  Washington  National 
Airport." 

Issued  in  Washington,  DC,  on  August  21, 
2002. 

Sabra  W.  Kaulia, 

Program  Director  for  Air  Traffic  Airspace 
Management.  • 

IFR  Doc.  02-22267  Filed  9-3-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  4, 
2002 

ENVIRONMEHTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
Cypermethrin  and  an  isomer 

of  zeta-cypermethrin; 

published  9-4-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
International 

telecommunications 

services;  biennial 

regulatory  review;  effective 

date  announcement; 

published  9-4-02 
PERSONNEL  MANAGEMENT 
OFFICE 

Excepted  service: 
Nontemporary  part-time  or 

intermittent  positions; 

Schedule  A  authority; 

published  9-4-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 

9-13-02;  published  7-15- 

02  [FR  02-17615] 
AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 
Plant-related  quarantine, 
foreign: 
Clementines  from  Spain; 

comments  due  by  9-9-02; 

published  7-11-02  [FR  02- 

17431] 
Wood  packaging  material; 

importation;  environmental 

impact  statenrient; 

comments  due  by  9-13- 

02;  published  8-14-02  [FR 

02-20523] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 


West  Coast  States  and 
Westem  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-13- 
02;  published  8-14-02 
[FR  02-20663] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  pollutants,  hazardous; 
national  emission  standards: 
Fabrics  and  other  textiles; 
printing,  coating,  and 
dyeing  operations; 
comments  due  by  9-9-02; 
published  7-11-02  [FR  02- 
16030] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

State  implementation  plan 
procedural  regulations; 
amendment;  comments 
due  by  9-9-02; 
published  8-8-02  [FR 
02-20097] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

Idaho;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20449] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20222] 
California;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20349] 
Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20345] 
North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19435] 
Tennessee;  comments  due 
by  9-13-02;  published  8- 
14-02  [FR  02-20580] 
Hazardous  waste  program 
authorizations: 
Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19979] 
Solid  wastes: 
Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  9-10-02;  published 
6-11-02  [FR  02-14631] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 


National  priorities  list 
update;  comments  due 
by  9-9-02;  published  8- 
8-02  [FR  02-20099] 

National  priorities  list 
update;  comments  due 
by  9-13-02;  published 
8-14-02  [FR  02-20351] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

9-9-02;  published  8-6-02 

[FR  02-19744] 
Texas;  comments  due  by  9- 

9-02;  published  8-6-02 

[FR  02-19731] 
Vermont;  comments  due  by 

9-9-02;  published  8-6-02 

[FR  02-19732] 

FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Contribution  limits  increase, 
prohibition  on 
contributions  and 
donations  by  minors,  and 
expenditures  by  foreign 
nationals;  comments  due 
by  9-13-02;  published  8- 
22-02  [FR  02-21277] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Small  public  housing 
agencies;  deregulation; 
comments  due  by  9-13- 
02;  published  8-14-02  [FR 
02-20547] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 
Indian  School  Equalization 
Program;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20497] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from 
Molokai,  HI;  comments 
due  by  9-11-02; 
published  8-12-02  [FR 
02-20340] 
Various  plants  from 
Mololoi,  HI;  con:ection; 
comments  due  by  9-11- 
02;  published  8-15-02 
[FR  C2-20340] 
Recovery  plans — 
Northern  Idaho  ground 
squirrel;  comments  due 
by  9-13-02;  published 
7-15-02  [FR  02-17685] 


Slicl(spot  peppergrass; 
qpmments  due  by  9-13- 
02;  published  7-15-02  [FR 
02-17715] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Iowa;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20465] 
Oklahoma;  comments  due 
by  9-11-02;  put>lished  8- 
27-02  [FR  02-21743] 
JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 
Immigration: 
Aliens — 
Vietnam,  Cambodia,  and 
loios;  waiver  of  criminal 
grounds  of 
inadmissibility; 
comments  due  by  9-9- 
02;  published  7-9-02 
[FR  02-17117] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

Infectious  disease 
management;  voluntary 
and  involuntary  testing; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17564] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Researcher  identifrcation 
cards;  comments  due  by 
9-9-02;  published  7-10-02 
[FR  02-17291] 
SMALL  BUSINESS 
ADMINISTRATION 
Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Hand  and  edge  tools; 
comments  due  by  9-9- 
02;  published  8-28-02 
[FR  02-21894] 
North  American  Industry 
Classification  System; 
adoption;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20357] 
STATE  DEPARTMENT 
Visas;  immigrant 
documentatk>n: 
Diversity  Visa  Program; 
implementatk>n;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20211] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives:  - 
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Agusta  S.p.A;  comments 

due  by  9-13-02;  put)lished 

7-15-02  [FR  02-17424] 
Airtxjs;  comments  due  by  9- 

9-02;  published  8-9-02 

(FR  02-201341 
Boeing;  comments  due  by 

9-10-02;  published  7-12- 

02  [FR  02-17244] 
Bombardier,  commenis  due 

by  9-10-02;  put)lished  8- 

16-02  [FR  02-20711] 
Empresa  BrasUeira  de 

Aaronaufica  S.A. 

(EMBRAER);  comments 

due  by  9-11-02;  published 

8-12-02  [FR  02-20017] 
Eurocopter  Deutschiand; 

comments  due  by  9-9-02; 

published  7-11-02  [FR  02- 

17300] 
Eurocopter  France; 

comments  due  by  9-13- 

02;  published  7-15-02  [FR 

02-17301] 
General  Electric  Co.; 

comments  due  by  9-9-02; 

published  7-10-02  {FR  02- 

17297] 
Pratt  &  Whitney;  comments 

due  by  9-9-02;  pubtehed 

7-10-02  [FR  02-17296] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehtole  safety 
standards: 
Low-speed  vehnies; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17422] 
Registration  of  importers 
and  importatkin  of  motor 
vehk:les  not  certified  as 
conforming  to  Federal 
motor  vehicle  safety 
standards;  fees  schedule; 
comments  due  by  9-13- 
02;  published  8-16-02  [FR 
02-20913] 
TREASURY  DEPARTMENT 
Alcohol,  TotMcco  and 
Hrearms  Bureau 
Alcohol;  vitk:ultural  area 
designatk>ns: 


Oak  Knoll  District,  CA; 

comments  due  by  9-9-02; 

published  7-9-02  [FR  02- 

16972] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise,  special  classes: 
Steel  products;  entry; 

comments  due  by  9-9-02; 

published  8-9-02  [FR  02- 

20165] 
Vessels  in  foreign  and 
domestic  trades: 
Manifest  information; 

advance  artd  accurate 

preserrtalion  phor  to 

laduig  at  foraign  port; 

comments  due  by  9-9-02; 

published  8-8-02  [FR  02- 

20147] 
TREASURY  DEPARTMENT 
inlamal  Revenue  Service 
Procedure  and  administration: 
Low-income  taxpayer  cUrtics; 

income  tax  return 

preparer,  definition; 

comments  due  by  9-9-02; 

published  6-11-02  [FR  02- 

14670] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bins  from  the  cunrent 
session  of  Congress  wheh 
have  become  Federal  laws.  It 
may  be  used  in  conjurKtion 
with  "PLUS"  (PuWk:  Laws 
Update  Sennce)  on  202-523- 
6641.  This  list  is  also 
availat>le  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (indivkJual 
pamphlet)  form  from  ttie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington.  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GF>6  Access  at  httpJ/ 
www.access.gpo.gov/nara/ 


nara005.html.  Sonrw  laws  may 
not  yet  be  avaiiat)ie. 

H.R.  223/P.L.  107-211 
To  amend  the  Clear  Creek 
County,  Cokxado.  Publk: 
Lands  Transfer  Act  of  1993  to 
provkte  addHkxial  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transfened  to  tne  county 
under  the  AcL  (Aug.  21 ,  2002; 
116  Stat.  1050) 

H.R.  30WP.L.  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug.  21.  2002; 
116  Stat.  1051) 

H.R.  90MP.L.  107-213 

To  redesignate  certain  larKls 
within  ttie  Craters  of  the  Moon 
Natkxial  Monument,  arxj  for 
oitier  purposes.  (Aug.  21 , 
2002;  116  Stat.  1052) 

H.R.  1384^.L.  107-214 

Long  Walk  National  Historic 
TraH  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 

H.R.  1456/P.L.  107-215 

Booker  T.  Washington 
Natkxial  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21.  2002;  116  Stat.  1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wilderness  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  public 
buildings,  property,  and  works, 
as  title  40.  United  States 
Code,  "PutTlic  Buildings, 
Property,  and  Works".  (Aug. 
21,  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Pari<  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440^.L.  107-219 

To  rename  Wolf  Trap  Farm 
Parte  as  "Wolf  Trap  National 
Park  for  the  Perfonning  Arts", 


and  for  other  purposes.  (Aug 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L.  107-220 

To  amerxj  the  PMkc  Heatth 
Servkx  Act  to  redesigruite  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  otf)er 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643^.L.  107-221 

Fort  Clatsop  Natkxial 
MenrKXial  Expanskxi  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  PolKy  Act  of  1992, 
ar)d  for  other  purposes.  (Aug. 
21.  2002;  116  Stat.  1336) 

H.R.  338(VP.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  nght-of- 
way  permits  for  natural  gas 
pipelines  within  ttie  boundary 
of  Great  Smoky  Mountains 
Natkmal  Parte.  (Aug  21.  2002; 
116  Stat.  1338) 

Last  List  August  12,  2002 


Public  Laws  Electronic 
Notificetion  Service 
(PENS) 


PENS  is  a  free  electronic  mall 
notifk:ation  service  of  newty 
enacted  put>lk:  laws.  To 
subscrit>e,  go  to  http:// 
tiydra.gsa.gov/archives/ 
put)laws-l  html  or  send  E-mail 
to  Iistserv9listserv.gsa.gov 
with  the  folkjwing  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  Is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquiries  sent  to  this 
address. 


INFORMATION  ABOUT  THE  SUPniNTENDCNT  OF  DOCUMENTS'  SUBSCRIPTION  SERVICE 

Know  when  to  expect  your  renewal  notice  and  keep  a  good  thing  coming.  To  keep  our  subscription 
prices  down,  the  Government  Printing  Office  mails  each  subscriber  only  one  renewal  notice.  You  can 
learn  when  you  will  get  your  renewal  notice  by  checking  the  number  that  follows  month/year  code  on 
the  top  line  of  your  label  as  shown  in  this  example: 


A  renewal  notice  will  be 
sent  approximately  90  days 
before  die  siMWB  date. 


A  renewal  notice  will  be 
sent  approximately  90  days 
belbre  the  ahown  date. 


AES   SMITH2:2J 

JOHN    SMITH 

212  MAIN  STREET 

FORESTVILLE  MD  20704 


/•••■ 

DEC97  R  I 


AFBDO    SMITH212J 
JOHN    SMITH 
212    MAIN    STREET 
FORESTVILLE   MD   20704 


DEC97R1 


To  be  sure  that  your  service"  continues  without  interruption,  pleaseTetum  your  renewal  notice  pron^tly. 
If  your  subscription  service  is  discontinued,  simply  send  your  mailing  label  from  any  issue  to  the 
Superiiaendent  of  Documents,  Washington,  DC  20402-9372  with  the  proper  remittance.  Your  service 
will  be  reinstated. 

Tb  change  your  address:  Please  SEND  YOUR  MAILING  LABEL,  along  with  your  new  address  to  the 
Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail  Stop:  SSOM,  Washington, 
DC  20402-9373. 

To  inqoire  about  your  sulKcription  service:  Please  SEND  YOUR  MAILING  LABEL,  along  with 
your  correspondence,  to  the  Superintendent  of  Documents,  Attn:  Chief,  Mail  List  Branch,  Mail 
Stop:  SSOM,  Washington,  DC  20402-9373. 

To  order  a  new  subscription:  Please  use  the  order  form  provided  below. 


Superintendent  of  Documents  Subscripti<Mi  Order  Form 

Ctimrgt  your  ordtr. 

□  VITC  u.      ..  _/ ^     f  „  To  fwyoor  orders  (292)512-2250 

\hJS,  enter  my  subscnptioo(s)  as  follows:  ^^^  J^  ^^^^^  ^^W)  512-1886 


*5468 


subscriptions  to  Federal  Register  (FR);  including  the  daily  Federal  Register,  monthly  Index  and  List 

of  CFR  Sections  Affected  (LSA),  at  $764  each  per  year. 

subscriptions  to  Federal  Register,  daily  only  (FRDO),  at  $699  each  per  year. 


The  total  cost  of  my  order  is  $ 

International  customers  please  add  lfi%. 


Company  or  personal  name 


(Pleue  type  or  pnnt) 


Additional  address/attention  line 


Street  ad(kns 


aty.  State.  ZIP  code 


.  Price  includes  regular  domestic  postage  and  handKng,  and  is  subject  to  change. 


Please  Choose  Method  of  Payment: 

I    I  Check  Payable  to  die  Superintendent  of  Documents 

D  GPO  Deposit  Account        I    I    I    I  I    I    I    hP 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  LI.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  1).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  naving  general 
applicability  and  legal  effect,  documents  required  to  be  published 
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postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  monev  order,  made  payable  to 
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TiUe  3— 

The  President 


Presidential  Documents 


Proclamation  7587  of  August  30,  2002 

National  Ovarian  Cancer  Awareness  Month,  2002 

By  the  President  of  the  United  States  of  America 
A  Proclamation 

During  National  Ovarian  Cancer  Awareness  Month,  Americans  renew  their 
commitment  to  learning  more  about  the  causes  of  this  deadly  disease,  so 
that  we  can  detect  it  early  and  treat  it  effectively. 

Ovarian  cancer  continues  to  cause  more  deaths  than  any  other  cancer  of 
the  female  reproductive  system.  It  is  estimated  that  this  year  alone,  more 
than  23,000  women  in  the  United  States  will  be  diagnosed  with  ovarian 
cancer,  and  that  almost  14,000  women  will  die  from  this  disease.  In  cases 
where  ovarian  cancer  is  found  and  treated  in  its  earliest  stages,  the  5- 
year  survival  rate  is  95  percent.  However,  most  women  who  suffer  from 
this  cancer  are  not  diagnosed  until  it  has  become  more  advanced,  because 
their  symptoms  may  be  easily  confused  with  other  diseases.  Since  early 
detection  and  treatment  can  often  mean  the  difference  between  life  and 
death,  developing  an  effective  screening  test  is  a  great  priority. 

Scientists  have  identified  specific  substances  in  the  blood  that  may  help 
indicate  whether  a  woman  has  ovarian  cancer  before  she  shows  any  symp- 
toms. Additionally,  researchers  at  the  National  Cancer  Institute  and  the 
Food  and  Drug  Administration  have  been  working  to  develop  a  new  type 
of  blood  test  that  may  be  able  to  diagnose  this  disease,  and  eventually 
help  save  the  lives  of  millions  of  women.  By  analyzing  protein  patterns 
in  a  single  drop  of  blood,  this  test  was  able  to  recognize  ovarian  cancer 
in  both  its  early  and  late  stages.  I  join  thousands  of  American  women 
and  their  families  in  hoping  that  this  promising  research  will  help  us  in 
overcoming  this  terrible  disease. 

By  increasing  awareness  of  ovarian  cancer  and  its  causes,  we  can  better 
prepare  women  who  face  the  threat  of  this  illness.  Researchers  have  learned 
•  that  age,  alterations  in  genes,  and  certain  hormonal  and  reproductive  factors 
are  linked  to  ovarian  cancer  risk.  Women  and  their  doctors  should  weigh 
all  the  risks  and  benefits  of  different  therapies  and  make  informed  choices 
about  health  care. 

I  commend  the  strength  and  courage  of  the  worrien  who  persevere  in  the 
face  of  this  serious  illness,  and  I  encourage  our  scientists  and  researchers 
to  redouble  their  efforts  to  find  more  effective  prevention,  diagnostic,  and 
treatment  strategies  to  combat  ovarian  cancer.  Additionally,  I  urge  those 
who  suffer  from  this  cancer,  and  those  who  may  be  at  risk,  to  talk  with 
their  healthcare  providers  about  participating  in  clinical  trials  for  new  med- 
ical therapies  designed  to  combat  ovarian  cancer.  By  taking  part  in  these 
clinical  trials,  you  can  make  important  contributions  to  the  knowledge  of 
this  disease  and  benefit  from  cutting  edge  medical  research.  As  we  increase 
awareness  of  ovarian  cancer  and  advance  in  our  research,  we  can  help 
bring  hope  to  our  citizens  and  draw  closer  to  winning  the  war  on  cancer. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  2002  as 
National  Ovarian  Cancer  Awareness  Month.  I  call  upon  the  people  of  the 
United  States  to  observe  this  month  with  appropriate  programs  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirtieth  day 
of  August,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


[FR  Doc.  02-22748 
Filed  9-4-02;  8:45  am) 
Billing  code  3195-01-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  ttie  CkxJe  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  ttie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-SW-03-AD;  Amendment 
39-12868;  AD  2002-17-03] 

RIN  2120-AA64 

Airworthiness  Directives;  Beli 
Helicopter  Textron,  a  Division  of 
Textron  Canada,  Model  407  Helicopters 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for 
Bell  Helicopter  Textron,  A  Division  of 
Textron  Canada  (BHT),  Model  407 
helicopters.  This  action  requires  a  ftiel 
filler  cap  assembly  shimming  and 
electrical  bonding  procedure.  This 
amendment  is  prompted  by  the  FAA's 
determination,  based  on  information 
from  the  manufacturer,  that  electrical 
bonding  may  be  inadequate.  The  actions 
specified  in  this  AD  are  intended  to 
prevent  a  lack  of  electrical  bonding  that 
could  result  in  an  electrical  arc,  ignition 
of  fuel  vapors,  and  an  onboard  fire. 
DATES:  Effective  September  20,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  September 
20,  2002. 

Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  4,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2002-SW- 
03-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 


the  Rules  Docket  at  the  following 
address:  9-asw-adcomments@faa.gov. 

The  service  information  referenced  in 
this  AD  may  be  obtained  from  Bell 
Helicopter  Textron  Canada,  12,800  Rue 
de  I'Avenir,  Mirabel,  Quebec  J7J1R4, 
telephone  (450)  437-2862  or  (800)  363- 
8023,  fax  (450)  433-0272.  This 
information  may  be  examined  at  the 
FAA,  Office  of  the  Regional  Counsel, 
Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or 
at  the  Office  of  the  Federal  Register,  800 
North  Capitol  Street,  NW.,  suite  700. 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Ed 
Cuevas,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0111,  telephone (817)  222-5355, 
fax  (817)  222-5981. 

SUPPLEMENTARY  INFORMATION:  Transport 
Canada,  which  is  the  airworthiness 
authority  for  Canada,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
BHT  Model  407  helicopters.  Transport 
Canada  advises  that  electrical  bonding 
may  be  inadequate  between  the  retainer 
assembly,  the  fuel  filler  cap  and  adapter 
assembly,  and  the  fuel  cell  fitting, 
which  can  cause  arcing  while  refueling 
as  a  result  of  static  discharge.  This  could 
ignite  the  fuel  vapor. 

BHT  has  issued  Bell  Helicopter 
Textron  Alert  Service  Bulletin  No.  407- 
01-41,  dated  May  23,  2001,  which 
specifies  the  shimming  of  gaps  and 
adding  electrical  bonding  tape  to  ensure 
no  gaps  exist  between  the  retainer 
assembly,  part  number  (P/N)  206-062- 
304-101,  the  fuel  filler  cap  and  adapter 
assembly,  P/N  206-362-002-103,  and 
the  fuel  cell  fitting.  Transport  Canada 
classified  this  service  bulletin  as 
mandatory  and  issued  AD  No.  CF- 
2001-34,  dated  September  20,  2001,  to 
ensure  the  continued  airworthiness  of 
these  helicopters  in  Canada. 

This  helicopter  model  is 
manufactured  in  Canada  and  is  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  14  CFR 
21.29  and  the  applicable  bilateral 
agreement.  Pursuant  to  the  applicable 
bilateral  agreement.  Transport  Canada 
has  kept  the  FAA  informed  of  the 
situation  described  above.  The  FAA  has 
examined  the  findings  of  Transport 
Canada,  reviewed  all  available 
information,  and  determined  that  AD 
action  is  necessary  for  products  of  this 


type  design  that  are  certificated  for 
operation  in  the  United  States. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  helicopters  of  the 
same  type  design  registered  in  the 
United  States.  Therefore,  this  AD  is 
being  issued  to  prevent  a  lack  of 
electrical  bonding  that  could  result  in 
an  electrical  arc,  ignition  of  fuel  vapors, 
and  an  onboard  fire.  This  AD  requires 
the  shimming  of  gaps  and  adding 
electrical  bonding  tape  to  ensure  that  no 
gaps  exist  between  the  retainer 
assembly,  the  fuel  cap  and  adapter 
assembly,  and  the  fuel  cell  fitting.  The 
actions  must  be  accomplished  in 
accordance  with  the  alert  service 
bulletin  described  previously.  The  short 
compliance  time  involved  is  required 
because  the  previously  described 
critical  unsafe  condition  could  result  in 
substantial  damage  to  a  helicopter  due 
to  a  fire.  Some  of  the  affected  model 
helicopters  may  exceed  50  hours  time- 
in-service  (TIS)  within  a  ver>-  short 
period  of  time.  Therefore,  the  shimming 
of  gaps  and  adding  electrical  bonding 
tape  to  ensure  no  gaps  exist  between  the 
retainer  assembly,  the  fuel  filler  cap  and 
adapter  assembly,  and  the  fuel  cell 
fitting  is  required  within  50  hours  TIS. 
and  this  AD  must  be  issued 
immediately. 

Since  a  situation  exists  that  requires 
the  immediate  adoption  of  this 
regulation,  it  is  found  that  notice  and 
opportunity  for  prior  public  comment 
hereon  are  impracticable,  and  that  good 
cause  exists  for  making  this  amendment 
effective  in  less  than  30  davs. 

The  FAA  estimates  that  291 
helicopters  will  be  affected  by  this  AD, 
that  it  will  take  approximately  8  work 
hours  to  accomplish  the  shimming  and 
adding  the  electrical  bonding  tape,  and 
that  the  average  labor  rate  is  $60  per 
work  hour.  The  cost  of  parts  is  $1 11  for 
the  kit  required  for  each  of  242 
helicopters  in  the  fleet,  and  $21  for  the 
kit  required  for  the  remaining  49 
helicopters  in  the  fleet.  Based  on  these 
figures,  the  total  cost  impact  of  the  AD 
on  U.S.  operators  is  estimated  to  be 
$167,571. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
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submitting  such  written  data,  views,  or 
arguments  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  commenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 
modify  the  rule.  All  comments 
submitted  will  be  available  in  the  Rules 
Docket  for  examination  by  interested 
persons.  A  report  that  summarizes  each 
FAA-public  contact  concerned  with  the 
substance  of  this  AD  will  be  filed  in  the 
Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
rule  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2002-SVV- 
03-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

The  FAA  has  determined  that  this 
regulation  is  an  emergency  regulation 
that  must  be  issued  immediately  to 
correct  an  unsafe  condition  in  aircraft, 
and  that  it  is  not  a  "significant 
regulatory  action"  under  Executive 
Order  12866.  It  has  been  determined 
further  that  this  action  involves  an 
emergency  regulation  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979).  If  it  is 
determined  that  this  emergency 
regulation  otherwise  would  be 
significant  under  DOT  Regulatory 
Policies  and  Procedures,  a  final 
regulatory  evaluation  will  be  prepared 
and  placed  in  the  Rules  Docket.  A  copy 
of  it.  if  filed,  may  be  obtained  ft'om  the 
Rules  Docket  at  the  location  provided 
under  the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-1 7-03    Bell  Helicopter  Textron,  a 
Division  of  Textron  Canada: 

Amendment  39-12868.  Docket  No. 
2002-SVV-03-AD. 

Applicability:  Model  407  helicopters,  with 
serial  numbers  less  than  53480,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragrapii  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
spefiific  proposed  actions  to  address  it. 

Compliance:  Required  within  50  hours 
time-in-service,  unless  accomplished 
previously. 

To  prevent  a  lack  of  electrical  bonding  that 
could  result  in  an  electrical  arc.  ignition  of 
fuel  vapors,  and  an  onboard  fire,  accomplish 
the  following: 

(a)  Perform  the  fuel  filler  cap  shimming 
and  electrical  bonding  procedure  in 
accordance  with  the  Accomplishment 
Instructions  in  Bell  Helicopter  Textron  Alert 
Service  Bulletin  No.  407-01-41,  dated  May 
23.  2001. 

(b)  An  alternative  method  of  compliance  or 
adjustmenfof  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 

it  to  the  Manager,  Regulations  Group. 
Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 


compliance  with  this  AD,  if  any,  may  be 
obtained  fi-om  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  shimming  and  electrical  bonding 
procedure  shall  be  done  in  accordance  with 
the  Accomplishment  Instructions  in  Bell 
Helicopter  Textron  Alert  Service  Bulletin  No. 
407-01-41,  dated  May  23,  2001.  This 
incorporation  by  reference  was  approved  by 
the  Director  of  the  Federal  Register  in 
accordance  with  5  U.S.C.  552(a)  and  1  CFR 
part  51.  Copies  may  be  obtained  from  Bell 
Helicopter  Textron  Canada,  12,800  Rue  de 
I'Avenir,  Mirabel,  Quebec  I7J1R4.  Copies 
may  be  inspected  at  the  FAA,  Office  of  the 
Regional  Counsel,  Southwest  Region,  2601 
Meacham  Blvd.,  Room  663,  Fort  Worth, 
Texas;  or  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

(e)  This  amendment  becomes  effective  on 
September  20,  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Transport  Canada  (Canada)  AD  No.  CF- 
2001-34,  dated  September  20,  2001. 

Issued  in  Fort  Worth,  Texas,  on  August  21, 
2002. 

David  A.  Downey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

[FR  Doc.  02-22174  Filed  9-4-02;  8:45  am] 
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DEPARTMErfT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-256-AD;  Amendment 
39-12873;  AD  2002-18-01] 

RIN2120-AA64 

Airworttiiness  Directives;  Airbus  IModel 
A320  and  A321  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Airbus  Model 
A320  and  A321  series  airplanes,  that 
requires  an  inspection  to  detect  trapped 
water  in  the  elevator  sandwich 
stracttu*,  reprotection  of  the  elevator, 
and  corrective  actions  if  necessary.  This 
action  is  necessary  to  prevent  damage 
caused  by  water  ingress  into  the 
elevator,  which  could  lead  to  debonding 
of  the  elevator  skins  and  degradation  of 
the  initial  protection,  and  consequent 
reduced  structural  integrity  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
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DATES:  Effective  October  10,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Airbus  Industrie,  1  Rond  Point 
Maurice  Bellonte,  31707  Blagnac  Cedex, 
France.  This  information  may  be 
examined  at  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  Rules  Docket, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATK)N:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Airbus 
Model  A320  and  A321  series  airplanes 
was  published  in  the  Federal  Register 
on  February  22,  2002  (67  FR  8212).  That 
action  proposed  to  require  an  inspection 
to  detect  trapped  water  in  the  elevator 
sandwich  structure,  reprotection  of  the 
elevator,  and  corrective  actions  if 
necessary. 

Comments 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

Request  To  Extend  Compliance  Time 

One  commenter  requests  that  the 
proposed  AD  be  revised  to  extend  the 
compliance  time  threshold  for  the 
inspection  from  the  proposed  18  months 
to  24  months.  The  commenter  states  that 
the  proposed  compliance  time  is  not 
adequate  to  support  a  fleet  campaign 
without  operators  requiring  additional 
spare  units  at  a  cost  of  approximately 
$360,000  per  set.  The  conunenter 
estimates  a  total  tumaroimd  time  for 
obtaining  each  elevator  set  at  an  average 
of  35  days.  The  commenter  notes  that 
the  current  requirements  of  the 
Maintenance  Review  Board  Report 
(MRBR)  for  elevators  are  general  visual 
inspections  every  24  months  and  special 
detailed  inspections  every  60  months. 
The  commenter  concludes  that  a 
compliance  time  of  24  months  would 
accommodate  its  fleet  during  scheduled 


maintenance  visits  without  additional 
spares  expense  and  would  be  within  the 
safety  guidelines  of  the  MRBR. 

The  FAA  does  not  agree  with  the 
commenter's  request.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  not  only  the  safety 
implications,  but  the  manufactiuer's 
recommendations,  the  French 
airworthiness  authority's 
recommendations,  the  availability  of 
spare  parts,  and  the  practical  aspect  of 
accomplishing  the  inspection  within  an 
interval  of  time  that  parallels  normal 
scheduled  maintenance  for  affected 
operators.  In  consideration  of  all  of 
these  factors,  we  have  determined  that 
the  compliance  time,  as  proposed, 
represents  an  appropriate  interval  in 
which  the  inspection  can  be 
accomplished  in  a  timely  manner 
within  the  fleet  and  still  maintain  an 
adequate  level  of  safety.  However,  under 
the  provisions  of  paragraph  (c)  of  the 
final  rule,  we  may  approve  requests  for 
adjustments  to  the  compliance  time  if 
data  are  submitted  to  substantiate  that 
such  an  adjustment  would  provide  an 
acceptable  level  of  safety.  No  change  to 
the  final  rule  is  necessary  in  this  regard. 

Request  to  Revise  Cost  Impact  Estimate 

One  commenter  states  that  the  cost 
estimate  presented  in  the  preamble  to 
the  proposed  AD  is  understated  and 
does  not  include  the  cost  of  repairs  for 
unit  shop  visits.  The  commenter  also 
states  the  cost  of  these  repairs  would 
increase  the  per  airplane  estimate  to 
approximately  $75,000. 

From  this  comment,  we  infer  that  the 
commenter  is  requesting  that  the  cost 
impact  estimate  be  revised.  We  do  not 
agree.  The  economic  analysis  of  the  AD 
is  limited  only  to  the  cost  of  actions 
actually  required  by  the  rule.  It  does  not 
consider  the  costs  of  "on  condition" 
actions,  such  as  repairing  a  crack  if  one 
is  detected  during  a  required  inspection 
("repair,  if  necessary").  Such  "on- 
condition"  repairs  actions  would  be 
required  to  be  accomplished — regardless 
of  AD  direction — in  order  to  correct  an 
unsafe  condition  identified  in  an 
airplane  and  to  ensure  operation  of  that 
airplane  in  an  airworthy  condition,  as 
required  by  the  Federal  Aviation 
Regulations.  Therefore,  no  change  to  the 
final  rule  is  necessary  in  the  regard. 

Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  as  proposed. 


Cost  Impact 

The  FAA  estimates  that  91  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  52 
work  hours  per  airplane  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  AD  on  U.S.  operators  is  estimated 
to  be  $283,920,  or  $3,120  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  futvue  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxu'es  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up. 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866:  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatorv  Policies  and  Procedures  (44 
FR  11034^  Februar\'  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator*- 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 
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PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  H.S.C.  106(g).  40113.  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-18-01     Airbus:  Amendment  .39-12B7.3. 
Docket  2001-NM-23B-AD. 

Applicability:  Model  A320  and  A321  series 
airplanes,  certificated  in  any  category;  having 
elevator  part  and  serial  numbers  listed  in 
Airbus  Service  Bulletin  A320-55-1024. 
dated  January  13,  1999;  excluding  those 
modified  per  Airbus  Modification  23358. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  thai  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  nr 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indic;ated,  unless 
accomplished  previously. 

To  prevent  damage  caused  by  water  ingress 
into  the  elevator,  which  could  lead  to 
debonding  of  the  elevator  skins  and 
degradation  of  the  initial  protection  and 
consequent  reduced  structural  integrity  of  the 
airplane,  accomplish  the  following; 

Inspection  and  Follow-on/Corrective  Actions 

(a)  Within  18  months  after  the  effective 
date  of  this  AD,  or  within  10  years  after  the 
date  of  manufai;ture  of  the  airplane, 
whichever  occurs  later;  Perform  a 
thermographic;  inspection  to  detec:t  trapped 
water  in  the  elevator  sandwic;h  structure,  in 
accordance  with  Airbus  Service  Bulletin 
A320-.5,5-1024.  dated  January  13.  1999. 

(1)  If  no  water  is  detected;  Before  further 
flight,  reprotect  the  elevator  in  accordaiu:e 
with  the  service  bulletin. 

(2)  If  any  water  is  detected;  Before  further 
flight,  evaluate  the  damage,  perform 
applicable  repair  of  any  damaged  area,  and 
reprotect  the  elevator,  in  acc;ordance  with  the 
service  bulletin.  If  any  damage  is  detected  for 
which  the  service  bulletin  specifies  to 
contact  Airbus  for  appropriate  action;  Before 
further  flight,  repair  in  accordanc;e  with  a 
method  approved  by  either  the  Manager. 
International  Branch,  ANM-HB,  FAA. 
Transport  Airplane  Directorate;  or  the 
Direction  Generale  de  {'Aviation  Civile  (or  its 
delegated  agent). 

Note  2:  Airbus  Service  Bulletin  A320-.'J5- 
1024  refers  to  Airbus  Service  Bulletin  A320- 
55-1022.  Revision  01.  dated  March  30.  2001. 
as  an  additional  source  of  service  information 


for  enlarging  the  drainage  holes  in  the 
elevator. 

Spares 

(b)  .As  of  the  effe<;tive  date  of  this  AD,  no 
person  may  install  on  any  airplane  an 
elevator  having  a  part  number  and  serial 
number  listed  in  Airbus  Service  Bulletin 
A320-55-1024.  dated  January  13.  1999, 
unless  the  requirements  of  this  AD  have  been 
accomplished  on  that  elevator. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager.  Manager, 
International  Branch.  ANM-116.  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-llB. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD.  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  .Special  flight  permits  may  be  issued  in 
accordance  with  .sec:tions  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
2  1.197  atui  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
(;an  be  accomplished. 

Incorporation  by  Reference 

((')  I'nless  otbfirwise  indicated  in  this  AD, 
the  actions  shall  be  done  in  accordance  with 
.\irbus  Service  Bulletin  A320-55-1024, 
dated  lanuary  13.  1999.  This  inc:orporalion 
by  reference  was  approved  by  the  Director  of 
the  Federal  Register  in  accordance  with  5 
I'.S.C;.  .i52(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  Airbus  Industrie.  1  Rond 
Point  Maurice  Bellonte,  31707  Blagnac 
C(;dex.  France.  Copies  may  be  inspected  at 
the  FAA,  Transport  Airplane  Directorate. 
1601  Lind  Avenue.  S\V..  Renton. 
Washington;  or  at  the  Office  of  the  Federal 
Register.  800  North  Capitol  Street.  NW.,  suite 
700.  Washington.  DC. 

Note  4:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directive  2001- 
062(B).  dated  February  21,  2001. 

Effective  Date 

(11  This  amendment  bec;omes  effective  on 
0(  tober  10,  2002. 

Issued  in  Renton,  Washington,  on  August 
26,  2002. 
Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 

Aircraft  Certification  Service. 

|FR  Doc.  02-22175  Filed  9-^^-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NM-344-AD;  Amendment 
39-12874;  AD  2002-18-02] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Model  737-100,  -200,  -200C,  -300, 
-400,  and  -500  Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  737- 
100,  -200.  -200C,  -300,  -400,  and  -500 
series  airplanes,  that  requires  a  one-time 
inspection  to  determine  whether  the 
lower  bearing  support  of  the  aileron 
transfer  mechanism  directly  below  the 
first  officer's  control  column  has  a 
"pocket,"  and  follow-on  corrective 
actions,  if  necessary.  The  actions 
specified  by  this  AD  are  intended  to 
prevent  jamming  of  the  first  officer's 
control  wheel  due  to  the  presence  of  a 
foreign  object  on  the  lower  bearing 
support  of  the  transfer  mechanism, 
which  could  result  in  reduced 
controllability  of  the  airplane.  This 
action  is  intended  to  address  the 
identified  unsafe  condition. 
DATES:  Effective  October  10,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  10, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  PO  Box  3707,  Seattle. 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate.  Rules 
Docket.  1601  Lind  Avenue,  SW., 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  suite  700,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Doug  Tsuji, 
Aerospace  Engineer,  Systems  and 
Equipment  Branch,  ANM-130S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton. 
Washington  98055-4056;  telephone 
(425)  227-1506;  fax  (425)  227-1181. 

Other  Information:  Sandi  Carli. 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243.  fax  (425)  227-1232.  Questions  or 
conmients  may  also  be  sent  via  the 
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Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  737-100.  -200,  -200C,  -300, 
-400.  and  -500  series  airplanes  was 
published  in  the  Federal  Register  on 
February  11,  2002  (67  FR  6212).  That 
action  proposed  to  require  a  one-time 
inspection  to  determine  whether  the 
lower  bearing  support  of  the  aileron 
transfer  mechanism  directly  below  the 
first  officer's  control  column  has  a 
"pocket,"  and  follow-on  corrective 
actions,  if  necessary. 

Cominents 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
conunents  received. 

Support  for  the  Proposed  AD 

One  commenter  fully  supports  the 
proposed  actions. 

Request  To  Revise  Cost  Impact 

Two  commenters  (the  manufacturer 
and  an  operator)  request  that  the 
proposed  AD  be  revised  to  include 
estimated  costs  necessary  to  replace  the 
lower  bearing  support,  which  would  be 
required  if  a  pocket  is  found.  The 
commenters  consider  this  information 
important  in  this  case  although  they 
recognize  that  such  conditional 
requirements  are  not  always  included  in 
the  Cost  Impact  section  of  AD  actions. 
The  operator  cites  existing  AD  2002-04- 
08,  amendment  39-12665  (67  FR  9395. 
March  1,  2002),  as  an  example  of  an  AD 
that  does  include  costs  associated  with 
correcting  a  discrepant  condition. 
Although  the  replacement  is  not 
mandatory  on  all  airplanes  (i.e.,  not  all 
airplanes  will  have  the  discrepant 
condition),  the  commenters  expect  a 
considerable  number  of  airplanes  to 
have  a  pocket  on  the  lower  bearing 
support,  requiring  replacement.  The 
operator  adds  that,  based  on  service 
experience,  a  more  realistic  work-hour 
estimate  is  20  to  28  work  hours,  rather 
than  the  8.5  work  hours  specified  by  the 
alert  service  bulletin. 

The  FAA  partially  agrees.  Because  the 
discrepant  condition  is  expected  to  be 
found  on  a  considerable  number  of 
airplanes,  the  FAA  recognizes  that 
information  regarding  the  estimated  cost 
to  replace  the  lower  bearing  support 


would  be  helpful  for  operators  in 
plaiming  and  scheduling  the  work.  The 
Cost  Impact  section  in  the  final  rule  has 
been  revised  accordingly.  However, 
those  costs  may  vary  from  operator  to 
operator  based  on  work  hours  required; 
this  AD  reflects  the  work  hour  estimate 
specified  in  Boeing  Alert  Service 
Bulletin  737-27A1238,  described  in  the 
proposed  AD. 

Request  To  Revise  Compliance  Time  for 
Follow-on  Actions 

Boeing  requests  an  extension  of  the 
proposed  compliance  time  for  the 
follow-on  actions  specified  by 
paragraph  (b)  of  the  proposed  AD.  As 
stated,  that  paragraph  would  have 
required  replacement  or  modification  of 
the  lower  bearing  support  before  further 
flight  after  a  pocket  is  detected.  Boeing 
suggests  that  a  period  of  3  months  (after 
a  pocket  is  detected)  will  satisfy  the 
intent  of  the  proposed  AD  and  allow 
operators  adequate  time  to  order  the 
parts  and  schedule  the  work.  Boeing 
adds  that  the  presence  of  a  pocket  by 
itself  does  not  cause  the  first  officer's 
control  wheel  to  jam. 

The  FAA  agrees  with  Boeing's  request 
and  rationale  to  extend  the  compliance 
time.  In  further  justification,  the  FAA 
notes  that  there  are  system  overrides 
between  the  captain's  and  first  officer's 
control  wheels  that  allow  for  aileron 
control  if  the  first  Officer's  control  wheel 
jams.  In  light  of  this  situation,  and  in 
consideration  of  the  Model  737  service 
history,  the  FAA  has  determined  that 
allowing  3  months  to  initiate  the 
required  follow-on  actions  will 
accommodate  the  time  necessary  for 
affected  operators  to  order,  obtain,  and 
install  the  required  parts — without 
adversely  affecting  safety.  The 
compliance  time  in  paragraph  (b)  of  the 
final  rule  has  been  revised  accordingly. 

Request  To  Revise  Certain  Conditional 
Requirements 

Boeing  requests  that  the  proposed 
corrective  action  for  cracking  and  non- 
normal  resistance  (paragraph  (c)  of  the 
proposed  AD)  be  revised  to  cite  specific 
methods  of  repair,  rather  than  requiring 
FAA  approval  for  repair  methods, 
Boeing  suggests  that  the  FAA  require 
that  any  cracked  bearing  support  be 
replaced  with  a  new,  improved  part; 
and  that  any  non-normal  resistance  be 
fixed  according  to  established  Boeing 
Aircraft  Maintenance  Manual  (AMM) 
procedures.  Boeing  suggests  this  change 
may  reduce  the  delays  often  associated 
widi  pending  FAA  approval  of  repair 
methods. 

The  FAA  agrees  with  the  request, 
finding  that  procedures  in  the  alert 
service  bulletin  and  AMM  adequately 


define  the  necessary-  follow-on 
corrective  actions.  Directing  operators  to 
these  specific  references  for  corrective 
action  will  reduce  the  workload  for 
operators  and  the  FAA  by  eliminating 
the  need  to  request  and  approve 
alternative  methods  of  compliance.  The 
final  rule  has  been  revised  to  require 
replacement  of  cracked  bearing  supports 
according  to  the  alert  service  bulletin 
and  repair  of  any  non-normal  resistanci^ 
according  to  the  Boeing  737  AMM. 

Request  To  Revise  Spares  Paragraph 

One  commenter  requests  that 
paragraph  (d)  ("Spares  ")  of  the 
proposed  AD  be  revised  to  di.stinguish 
actions  that  apply  to  the  "lower  bearing 
support"  from  those  that  apply  to  the 
"aileron  transfer  mechanism"  (the 
higher  level  assembly  of  the  bearing 
support).  According  to  the  commenter. 
the  part  numbers  (P/Ns)  for  the  aileron 
transfer  mechanism  (P/Ns  65-54200-6 
through  -8).  using  lower  bearing 
supports  (P/N  65-55476-1  or  65- 
55476-9).  should  also  be  prohibited 
from  installation  after  the  effective  date 
of  the  AD.  The  commenter  adds  that  the 
alert  ser\'ice  bulletin  does  not  pnjvide 
instructions  for  accomplishing  the 
inspection  and  corrective  action  for  the 
higher  assembly  aileron  transfer 
mechanisms.  The  operator  states  that 
operators'  inventor)'  tracking  systems 
may  not  track  the  lower-level  (P/N  65- 
55476-1  or  65-55476-9)  lower  bearing 
supports,  but  will  track  the  higher 
assembly  (P/Ns  65-54200-6  through  -8) 
aileron  transfer  mechanisms.  The 
commenter  notes  that  it  is  possible  that 
higher  assembly  aileron  transfer 
mechanisms  with  lower  bearing 
supports  with  pockets  may  be  installed 
in  airplanes. 

The  FAA  does  not  agree  with  the 
request  to  revise  paragraph  (d)  of  this 
AD.  The  Boeing  Component 
Maintenance  Manuals  (CMMs)  and 
Illustrated  Parts  Catalogs  (IPCs)  show 
that  a  lower  bearing  support  having  P/ 
N  65-55476-9  is  used  on  aileron 
transfer  mechanisms  having  P/Ns  65- 
54200-6  through  -8.  The  FAA  finds  that, 
even  if  some  operators'  tracking  systems 
did  not  list  the  65-55476  "dash" 
numbers,  those  operators  would  find 
them  in  the  CMMs  and  IPCs.  The  intent 
of  paragraph  (d)  of  the  AD  is  to  prohibit 
the  lower  bearing  supports  (P/Ns  65- 
55476-1  and  65-55476-9)  from  being 
installed  after  the  effective  date  of  the 
AD.  No  change  to  the  final  rule  is 
necessary  in  this  regard. 

Clarification  of  Modification 
Requirements 

After  reviewing  paragraph  (b)  of  the 
proposed  AD,  the  FAA  finds  it 
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necessary  to  distinguish  the  actions 
associated  with  the  modification  from 
those  associated  with  the  optional 
bearing  support  replacement.  The  final 
rule  separates  paragraph  (b)(1)  into  two 
subparagraphs  to  reflect  the  two 
options,  and  clarifies  in  paragraph  (b)(2) 
that  follow-on  actions  must  be  done 
following  either  the  modification  or  the 
replacement. 

Conclusion  | 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  3.101  Boeing 
Model  737-100,  -200,  -200C.  -300, 
—400,  and  -500  series  airplanes  of  the 
affected  design  in  the  worldwide  fleet. 
The  FAA  estimates  that  1,244  airplanes 
of  U.S.  registry  will  be  affected  by  this 
AD.  that  it  will  take  approximately  1 
work  hour  per  airplane  to  accomplish 
the  required  inspection,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  this  AD  on  U.S.  operators  is  estimated 
to  be  $74,640,  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
ngiires  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

If  a  lower  bearing  support  is  found  to 
have  a  pocket,  the  FAA  estimates  that  it 
will  take  about  9  work  hours  per 
airplane  to  remove  the  discrepant  parts 
and  replace  them  with  acceptable  parts. 
Required  replacement  parts  would  cost 
an  estimated  $931.  Based  on  these 
figures,  the  cost  impact  of  this  AD  is 
estimated  to  be  increased  by  $1,471  for 
an  airplane  having  a  pocket. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 


or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Incorporation  by  reference, 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1 .  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-18-02     Boeing:  Amendment  39-12874. 
Docket  2001-NM-344-AD. 

Applicability:  Model  737-100,  -200, 
-200C.  -300,  -^00;  and  -500  series  airplanes; 
line  numbers  1  through  3132  inclusive: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  jamming  of  the  first  officer's 
control  wheel  due  to  the  presence  of  a  foreign 
object  on  the  lower  bearing  support  of  the 
transfer  mechanism  for  the  aileron,  which 
could  result  in  reduced  controllability  of  the 
airplane,  accomplish  the  following: 

Detailed  Inspection 

(a)  Within  2  years  after  the  effective  date 
of  this  AD,  do  a  one-time  detailed  inspection 
to  determine  whether  the  lower  bearing 
support  of  the  aileron  transfer  mechanism 
directly  below  the  first  officer's  control 
column  has  a  "pocket,"  according  to  Boeing 
Alert  Service  Bulletin  737-27A1238,  dated 
July  13,  2000.  (The  upper  surface  has  a  raised 
stop  at  the  end  opposite  the  rig  pin  hole.)  If 
no  pocket  is  found,  no  further  action  is 
required  by  this  AD. 

Note  2:  "Pocket"  is  the  term  given  to  the 
area  on  the  upper  surface  of  the  lower 
bearing  support,  aft  of  the  bearing  in  the  area 
of  the  rig  pin  holes,  that  is  surrounded  by  the 
ribs  of  the  lower  bearing  support. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Follow-On  Actions 

(b)  If  a  pocket  is  found  on  the  lower 
bearing  support  of  the  transfer  mechanism  for 
the  aileron  during  the  inspection  required  by 
paragraph  (a)  of  this  AD:  Within  3  months 
after  the  inspection,  do  paragraphs  (b)(1)  and 
(b)(2)  of  this  AD  according  to  Boeing  Alert 
Service  Bulletin  737-27A1238,  dated  July  13, 
2000,  except  as  provided  by  paragraph  (c)  of 
this  AD. 

(1)  Do  the  actions  specified  by  either 
paragraph  (b)(l)(i)  or  {b)(l)(ii)  of  this  AD. 

(i)  Do  all  actions  associated  with  the 
modification  of  the  ribs  of  the  lower  bearing 
support  (including  performing  a  dye- 
penetrant  inspection  for  cracking  of  the  lower 
bearing  support  and  any  necessary  corrective 
actions,  machining  the  ribs,  and  changing  the 
part  number  of  the  lower  bearing  support);  or 

(ii)  Replace  the  lower  bearing  support  with 
a  new,  improved  support. 

(2)  Do  the  follow-on  actions  to  the 
modification  or  replacement  required  by 
paragraph  (b)(1)  of  this  AD,  including  a 
functional  test  of  the  transfer  mechanism,  a 
test  of  the  aileron  control  mechanism  for 
interference,  and  corrective  actions,  if 
necessary. 

Corrective  Actions 

(c)  If  any  cracking  of  the  lower  bearing 
support  is  found  during  the  dye-penetrant 
inspection  specified  in  paragraph  (b)(l)(i)  of 
this  AD:  Before  further  flight,  replace  the 
cracked  part  either  with  a  new  part  that  does 
not  have  a  pocket  or  with  a  reworked,  crack- 
ft'ee  part,  according  to  Boeing  Alert  Service 
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Bulletin  737-27A1238,  dated  July  13,  2000. 
If  any  resistance  is  found  during  the  test  of 
the  aileron  control  mechanism  required  by 
paragraph  (b)(2)  of  this  AD:  Before  further 
flight,  fix  the  resistance  according  to 
established  Boeing  737  Aircraft  Maintenance 
Manual  procedures. 

Spares 

(d)  As  of  the  effective  date  of  this  AD,  no 
person  may  install  a  lower  bearing  support, 
part  number  65-55476-1  or  65-55476-9,  on 
any  airplane,  unless  the  actions  specified  in 
paragraphs  (a),  (b),  and  (c)  of  this  AD,  as 
applicable,  have  been  accomplished. 

Alteraative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
Aircraft  Certification  Office  (ACO),  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  required  by  paragraph  (c)  of 
this  AD:  The  actions  shall  be  done  in 
accordance  with  Boeing  Alert  Service 
Bulletin  737-27A1238,  dated  July  13,  2000. 
This  incorporation  by  reference  was 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C.  552(a) 
and  1  CFR  part  51.  Copies  may  be  obtained 
from  Boeing  Commercial  Airplane  Group,  PO 
Box  3707,  Seattle,  Washington  98124-2207. 
Copies  may  be  inspected  at  the  FAA, 
Transport  Airplane  Directorate,  1601  Lind 
Avenue,  SW..  Renton,  Washington;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
October  10,  2002. 

Issued  in  Renton,  Washington,  on  August 
26,  2002. 
Vi  L.  Lipski, 

Manager,  Transport  Airplane  Directorate. 
Aircraft  Certification  Service. 
[FR  Doc.  02-22177  Filed  9-4-02:  8:45  am] 
BILUNG  CODE  4»10-13-P 


DELAWARE  RIVER  BASIN 
COMMISSION 

18  CFR  Part  401 

Final  Rule;  Amendment  to  the 
Delaware  River  Basin  Commission's 
Administrative  Manual— Rules  of 
Practice  and  Procedure  Concerning 
Fees  Associated  With  Freedom  of 
Information  Act  Requests 

AGENCY:  Delaware  River  Basin 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Delaware  River  Basin 
Commission's  ("Commission's") 
schedule  of  fees  associated  with 
responses  to  requests  for  information 
under  FOIA  was  promulgated  in  1975 
and  has  not  been  updated  since.  Over 
the  past  quarter  of  a  century,  computer 
technologies  have  introduced  new 
methods  of  recording  and  reproducing 
information  that  were  not  contemplated 
by  the  1975  regulation,  and 
administrative  costs  have  increased. 
This  action  amends  the  Commission's 
Administrative  Manual — Rules  of 
Practice  and  Procedure  to  reflect  current 
technologies  and  costs  associated  with 
responding  to  Freedom  of  Information 
Act  requests. 

DATES:  This  rule  is  effective  September 
5,  2002. 

ADDRESSES:  The  complete 
Administrative  Manual — Rules  of 
Practice  and  Procedure  as  amended  is 
available  on  the  Commission's  Web  site 
at  http://www.drbc.net  or  upon  request 
from  the  Delaware  River  Basin 
Commission,  P.O.  Box  7360,  West 
Trenton,  NJ  08628-0360. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Pamela  M. 
Bush,  Commission  Secretary  and 
Assistant  General  Counsel,  Delaware 
River  Basin  Commission,  609-883-9500 
ext.  203. 

SUPPLEMENTARY  INFORMATION:  On  March 
20,  2002  the  Commission  published  on 
its  web  site  a  Notice  of  Proposed 
Rulemaking  to  amend  the  fee  schedule 
associated  with  Commission  responses 
to  Freedom  of  Information  Act  ("FOIA") 
requests.  Notice  was  published  in  the 
Federal  Register  on  March  15.  2002  (67 
FR  11680),  the  Delaware  Register  of 
Regulations  on  April  1,  2002,  the  New 
Jersey  Register  on  April  15,  2002,  the 
New  York  State  Register  on  March  13, 
2002  and  the  Pennsylvania  Bulletin  on 
March  30,  2002.  A  public  hearing  was 
held  on  May  31,  2002,  and  the  public 
was  invited  to  conunent,  either  in 
person  at  the  hearing  or  in  writing 
through  the  close  of  the  hearing.  No 
written  or  oral  comments  were  received. 


The  Commission  approved  the  amended 
rule,  as  proposed,  at  the  conclusion  of 
its  hearing  on  May  31,  2002. 

List  of  Subiects  in  18  CFR  Part  401 

Freedom  of  information. 

For  the  reasons  set  forth  in  the 
preamble,  amend  part  401  of  title  18  of 
the  Code  of  Federal  Regulations  as 
follows: 

PART  401— RULES  OF  PRACTICE  AND 
PROCEDURE 

1 .  The  authority  citation  for  subpart  H 
of  part  401  is  revised  to  read  as  follows: 

Authority:  3  U.S.C.  552. 

2.  In  §401.110,  revise  paragraph  (a)  to 
read  as  follows: 

§401.110    Fees. 

(a)  Unless  waived  in  accordance  with 
the  provisions  of  §401.111,  the 
following  fees  shall  be  imposed  for 
production  of  any  record  pursuant  to 
this  part. 

(1)  Administrative  fees,  (i)  Charges  for 
administrative  fees  include  staff  time 
associated  with: 

(A)  Processing  FOIA  requests; 

(B)  Locating  and  reviewing  files; 

(C)  Monitoring  file  reviews; 

(D)  Generating  computer  records 
(electronic  print-outs);  and 

(E)  Preparing  logs  of  records  deemed 
non-public. 

(ii)  Administrative  charges  will  be 
calculated  as  follows:  Administrative 
charges  will  be  billed  to  the  requester 
per  quarter  hour  following  the  first 
quarter  hour.  These  charges  will  be 
billed  at  the  current,  hourly  paygrade 
rate  (pro-rated  for  quarter  hour 
increments)  of  the  personnel  performing 
the  service.  Administrative  charges  will 
be  in  addition  to  any  copying  charges. 

(iii)  Appointment  rescheduling/ 
cancellation.  Requesters  that  do  not 
reschedule  or  cancel  appointments  to 
view  files  at  least  one  full  business  day 
in  advance  of  the  appointment  may  be 
subject  to  the  administrative  charges 
incurred  by  the  Commission  in 
preparing  the  requested  records.  The 
Commission  will  prepare  an  itemized 
invoice  of  these  charges  and  mail  it  to 
the  requester  for  payment. 

(2)  Photocopying  fees.  The  following 
are  charges  for  photocopies  of  public 
records  made  by  Commission  personnel: 

(i)  Standard  sized,  black  and  white 
copies.  The  charge  for  copying  standard 
sized,  black  and  white  public  records 
shall  be  $0.15  per  printed  page  (i.e.. 
single-sided  copies  are  $0.15  and 
double-sided  copies  are  $0.30).  This 
charge  applies  to  copies  on  the 
following  standard  paper  sizes: 

(A)  8.5"  X  11"; 
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(B)  8.5"  X  14": 

(C)ir'xl7". 

(ii)  Color  copies/printouts.  The  charge 
for  color  copies  or  color  printouts  shall 
be  as  follows: 

(A)  8.5"  X  11"— $1.00  per  page: 

(B)  8.5"  X  14"— SI. 50  per  page; 

(C)  11"  X  17"— $2.00  per  page: 

(D)  The  charge  for  all  color  copies 
larger  than  11"  x  17"  (including,  but  not 
limited  to:  photographic  imagery,  GIS 
print-outs,  and  maps)  shall  be 
calculated  at  the  rate  of  S2.50  per  square 
foot. 

(iii)  Electronically  generated  records. 
Charges  for  copying  records  maintained 
in  electronic  format  will  be  calculated 
by  the  material  costs  involved  in 
generating  the  copies  (including,  but  not 
limited  to:  magnetic  tape,  diskette,  or 
compact  disc  costs)  and  administrative 
costs. 

(iv)  Other  copying  fees.  The 
Commission,  at  its  discretion,  may 
arrange  to  have  records  copied  by  an 
outside  contractor  if  the  Commission 
does  not  have  the  resources  or 
equipment  to  copy  such  records.  In  this 
instance,  the  requester  will  be  liable  for 
payment  of  these  costs. 

(3)  Forwarding  material  to 
destination.  Postage,  insurance,  and 
special  fees  will  be  charged  on  an  actual 
cost  basis. 


Dated:  .August  29.  2002. 
Pamela  M.  Bush, 
Commission  Secrntan: 
(FR  Doc.  02-22576  Filed  9-4-02:  8:45  Hni| 
BILUNG  CODE  636&-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 
[CGD01-02-054] 
RIN2115-AE47         | 

Drawbridge  Operation  Regulations; 
Long  island,  New  Yorit  Inland 
Waterway  From  East  Rockaway  Inlet  to 
Shinnecocl(  Canal,  NY 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Long 
Beach  Bridge,  at  mile  4.7,  across 
Reynolds  Channel,  New  York.  This 
temporary  final  rule  allows  the  bridge  to 
operate  only  one  lift  span  for  openings 
to  be  granted  at  specific  times  after  a 
one-hour  notice  is  given.  The  bridge 


will  also  be  closed  at  night  from  11  p.m. 
to  5  a.m.,  daily.  Two  five-day  bridge 
closures  between  September  30,  2002 
and  April  30,  2003,  will  be  required. 
This  action  is  necessary  to  facilitate 
structural  repairs  at  the  bridge. 

DATES:  This  temporary  final  rule  is 
effective  from  September  3,  2002 
through  June  30,  2003. 

ADDRESSES:  Material  received  from  the 
public,  as  well  as  documents  indicated 
in  this  preamble  as  being  available  in 
the  docket,  are  part  of  docket  (CGDOl- 
02-054)  and  are  available  for  inspection 
or  copying  at  the  First  Coast  Guard 
District.  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  6:30  a.m.  to  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  making  this  rule  effective  in 
less  than  thirty  days  after  publication  in 
the  Federal  Register. 

The  Coast  Guard  believes  that  good 
cause  exists  to  make  this  rule  effective 
in  less  than  thirty  days  after  publication 
because  the  bridge  owner  and  the  Coast 
Guard  coordinated  this  temporary 
operating  schedule  with  the  mariners  to 
minimize  the  impact  to  the  marine 
transit  system  and  this  work  is 
necessary  work  that  must  be  performed 
to  insure  safe  reliable  operation  of  the 
bridge.  Furthermore,  the  notice  of 
proposed  rulemaking  advised  the  public 
this  rule  would  take  effect  September  3, 
2002.  Any  delay  encountered  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

On  May  30,  2002,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled;  Drawbridge  Operation 
Regulations  Long  Island,  New  York 
Inland  Waterway  fi-om  East  Rockaway 
Inlet  to  Shinnecock  Canal,  New  York,  in 
the  Federal  Register  (67  FR  37744).  We 
received  no  comments  in  response  to 
the  notice  of  proposed  rulemaking.  No 
public  hearing  was  requested  and  none 
was  held. 

Background 

The  Long  Beach  Bridge  has  a  vertical 
clearance  of  20  feet  at  mean  high  water 
and  24  feet  at  mean  low  water.  The 
existing  regulations  are  listed  at  33  CFR 
117.799(g). 


The  bridge  owner,  Nassau  County 
Department  of  Public  Works,  asked  the 
Coast  Guard  to  temporarily  change  the 
drawbridge  operation  regulations  to 
facilitate  structural  repairs  at  the  bridge. 
The  bridge  will  not  be  able  to  open  both 
spans  at  all  times  for  vessel  traffic 
during  these  repairs  and  will  be  closed 
to  marine  traffic  during  other  periods. 
Single-leaf  openings  will  occur  on  the 
even  hours  8  a.m.  to  4  p.m.,  daily,  after 
a  one-hour  notice  is  given  and  the 
bridge  will  be  closed  daily  fi'om  11  p.m. 
and  5  a.m.  Additionally,  two 
consecutive,  Monday  through  Friday, 
five  day  closures  will  be  required 
between  September  30,  2002  and  April 
30,  2002,  to  perform  several  phases  of 
the  bridge  structural  repairs.  The  single 
span,  timed  opening  schedule,  advance 
notice  and  closure  periods  are  necessary 
in  order  to  perform  the  required  repair 
work. 

Discussion  of  Comments  and  Changes 

No  comments  were  received  and  no 
changes  will  be  made  to  this  temporary 
final  rule. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require-an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979).  This 
conclusion  is  based  on  the  fact  that 
there  have  been  few  requests  to  open  the 
bridge  historically. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
"Small  entities"  comprises  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
This  conclusion  is  based  on  the  fact  that 
there  have  been  few  requests  to  open  the 
bridge  historically. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 


we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
Agriculture  Regulatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call 
1-888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

We  have  analyzed  this  rule  under 
Executive  Order  13132  and  have 
determined  that  this  rule  does  not  have 
implications  for  federalism  under  that 
Order. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  governs 
the  issuance  of  Federal  regulations  that 
require  unfunded  mandates.  An 
unfunded  mandate  is  a  regulation  that 
requires  a  State,  local,  or  tribal 
government  or  the  private  sector  to 
incur  direct  costs  without  the  Federal 
Government's  having  first  provided  the 
funds  to  pay  those  unfunded  mandate 
costs.  This  rule  will  not  impose  an 
unfunded  mandate. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  envirorunental  risk 


to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

The  Coast  Guard  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (32)(e)  of  Commandant 
Instruction  M16475.1C,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
promulgation  of  changes  to  drawbridge 
regulations  have  been  found  to  not  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  the 
temporary  final  rule. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1 ,  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  From  September  3,  2002  through 
June  30,  2003,  §  117.799  is  amended  by 


suspending  paragraph  (g)  and  adding  a 
new  paragraph  (k)  to  read  as  follows: 

§  1 1 7.799    Long  Island,  New  York  Inland 
Waterway  from  East  Rockaway  Intst  to 
Shinnscock  Canal. 

***** 

(k)  The  Long  Beach  Bridge,  mile  4.7, 
across  Reynolds  Channel,  shall  open  on 
signal;  except  that: 

(1)  Only  one  lift  span  need  be  opened 
for  vessel  traffic,  on  the  even  hour.  8 
a.m.  to  4  p.m.,  daily,  after  at  least  a  one- 
hour  advance  notice  is  given  by  calling 
the  number  posted  at  the  bridge. 

(2)  The  draw  need  not  open  for  vessel 
traffic  from  11  p.m.  to  5  a.m.,  daily. 

(3)  The  draw  need  not  open  for  vessel 
traffic  for  two  periods  of  five 
consecutive  days  between  September 
30,  2002,  and  April  30,  2003,  to  be 
announced  in  the  Local  Notice  to 
Mariners  and  in  a  Broadcast  Notice  to 
Mariners. 

Dated:  August  26,  2002. 
V.S.  Crea, 

Rear  Admiral,  I'  S.  Coast  Cuard.  CammiindiT. 
First  Coast  Guard  Disthrl 
|FR  Doc.  02-22631  Kilnd  9-*-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTH/IENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-099] 
RiN2115-AA97 

Safety  Zone;  Oiirig  Construction 
Project  Portland  HartxK,  Portland,  ME 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporarx'  final  rule. 


SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary-  safety  zone  in 
the  waters  of  Portland  Harbor  within  a 
one  hundred  (100)  yard  radius  of  a  large 
oiirig  under  construction  at  the  former 
Bath  Iron  Works  (BIW)  Pier  2.  This 
safety  zone  is  needed  to  protect  persons, 
facilities,  vessels  and  others  in  the 
maritime  community  from  the  safety 
hazards  associated  with  the  limited 
maneuverability  of  vessels  working 
during  this  construction  process,  and 
the  safety  concerns  associated  with 
fastening  together  two  sections  of  this 
large  oiirig.  Entry  into  this  safety  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port. 
EFFECTIVE  DATE:  This  rule  is  effective 
from  August  28.  2002  until  September 
18,  2002. 

ADDRESSES:  Documents  as  indicated  in 
this  preamble  are  available  for 


56756        Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5.  2002 /Rules  and  Regulations        56757 


.1  1 


56756        Federal  Register/Vol.  67,  No.  172 /Thursday,  September  5,  2002/Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5.  2002/Rules  and  Regulations        56757 


\fOI 


67 


Iss 

1 

7 
2 


SE 


2002 


inspection  or  copying  at  Marine  Safety 
Office  Portland.  Maine,  103  Commercial 
Street,  Portland,  Maine  between  8  a.m. 
and  4  p.m.  Monday  through  Friday, 
except  Federal  Holidays. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (Jimior  Grade)  R.  F.  Pigeon, 
Waterways  Safety  Branch,  Port 
Operations  Department,  Captain  of  the 
Port,  Portland,  Maine  at  (207)  780-3251. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  pubhsh  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(3),  the 
Coast  Guard  hnds  that  good  cause  exists 
for  not  publishing  an  NPRM.  Due  to  the 
complex  planning  and  coordination 
involved,  final  details  of  construction 
were  not  provided  to  the  Coast  Guard 
until  July  23,  2002,  leaving  insufficient 
time  to  draft  and  publish  a  NPRM  or  to 
publish  the  rule  30  days  prior  to  its 
effective  date. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  finds  that  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register.  Any  delay  in  implementing 
this  regulation  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  maritime 
community  from  the  hazards  associated 
with  the  limited  maneuverability  of 
vessels  working  during  this  construction 
process,  and  the  safety  concerns 
associated  with  fastening  together  two 
sections  of  this  large  oilrig.  The  barge 
L400  will  have  to  be  maneuvered 
between  the  columns  of  the  pontoon 
section  (hull)  of  the  oilrig  that  will  be 
ballasted  down  in  the  former  dry-dock 
basin  southeast  of  the  former  BIW  Pier 
2.  A  loaded  barge  of  this  size  will  have 
limited  maneuverability,  and  will 
involve  precise  movements  while 
positioning  the  barge  between  the 
colimins  of  the  pontoon  section  of  the 
rig.  There  will  be  less  than  two  feet  of 
clearance  between  the  barge  and  the 
pontoon  columns. 

Background  and  Purpose 

Cianbro  Corporation,  of  Pittsfield, 
Maine  is  completing  construction  of  two 
large  oilrigs  known  as  Amethyst  4  and 
Amethyst  5.  The  work  is  being 
conducted  at  the  former  Bath  Iron 
Works  Shipyard  in  Portland,  Maine.  The 
first  of  these  rigs  was  transported  to 
Portland,  Maine  in  two  sections  from  a 
shipyard  in  Pascagoula,  Mississippi  and 
imderwent  the  mating  in  June  2002.  The 
second  oilrig  pontoon  section,  which  is 
the  hull  of  the  oilrig,  arrived  in  June 
2002.  It  has  been  undergoing 
preparation  work  for  mating  with  the 


larger  deck  box  section,  which  is  the 
tower  of  the  oilrig,  which  arrived 
August  9,  2002. 

The  mating  operation  will  be 
conducted  in  two  phases.  First,  the 
pontoon  section,  measuring  250  by  180 
feet,  will  be  moved  into  the  deep  basin 
(formerly  used  by  the  BIW  floating  dry- 
dock)  on  August  8,  2002.  Several  vessels 
will  be  involved  with  properly  mooring 
and  anchoring  the  pontoons  in  the 
basin.  Once  in  place,  the  pontoon 
section  will  be  ballasted  and  partially 
submerged. 

The  second  phase  will  involve 
placing  the  deck  box  of  the  oilrig, 
measuring  250  feet  square,  on  top  of  the 
columns  of  the  pontoon  section.  The 
barge  L400,  which  is  loaded  with  the 
deck  box  section,  will  be  maneuvered 
between  the  columns  of  the  pontoon 
section.  This  is  expected  to  take  place 
on  August  28,  2002  and  will  take 
approximately  four  hours  to  complete. 
The  deck  box  section  will  then  be 
partially  welded  to  the  pontoon 
columns.  The  welding  is  expected  to 
take  approximately  one  to  two  weeks  to 
complete. 

Due  to  the  precise  movements 
necessary  to  complete  this  maneuver, 
the  limited  maneuverability  of  the  barge 
while  loaded  with  the  deck  box,  the 
need  of  the  barge  to  maneuver  in  the 
main  channel  for  a  short  duration,  and 
the  safety  concerns  while  fastening  the 
deck  box  to  the  columns  of  the  pontoon 
section,  this  safety  zone  will  be  needed 
to  ensure  the  safety  of  the  maritime 
community  during  all  portions  of  this 
evolution. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  lOe  of  the 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  effect  of  this 
regulation  will  not  be  significant  for 
several  reasons:  the  impact  on  the 
federal  channel  should  only  last  for 
approximately  four  hours,  there  is 
ample  room  for  vessels  to  navigate 
around  the  zone  and  broadcast 
notifications  will  be  made  to  the  local 


maritime  community  informing  the 
public  of  the  boundaries  of  the  zone. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a  - 
substantial  number  of  small  entities.  For 
the  reasons  eniunerated  in  the 
Regulatory  Evaluation  section  above, 
this  safety  zone  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  [Public  Law  104- 
121],  we  offer  to  assist  small  entities  in 
understanding  this  temporciry  final  rule 
so  that  they  can  better  evaluate  its 
effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business,  organization  or  govenmiental 
jiu-isdiction  would  be  affected  by  this 
rule,  and  you  have  questions  concerning 
its  provisions  or  options  for  compliance, 
please  call  Lieutenant  (Jimior  Grade)  R. 
F.  Pigeon,  Marine  Safety  Office 
Portland,  Maine,  at  (207)  780-3251. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  Coast  Guard,  call  1-888- 
REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  aud 
would  either  preempt  State  law  or 


impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  require  expendituire  by  a  State, 
local  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  section  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate  ambiguity 
and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  imder 
Executive  Order  13211,  Actions 
Concerning  Regulations  that 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
imder  Executive  Order  12866  and  is  not 


likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administer  of  the  Office  of  Information 
and  Regidatory  Affairs  as  a  significant 
energy  action.  Therefore,  it  does  not 
require  a  Statement  of  Energy  Effects 
under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  regulation 
and  concluded  that,  imder  Figure  2-1, 
paragraph  34(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water),  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191: 
33  CFR  1.05-l(g),  6.04-1,  6.04-6  and  160.5: 
49  CFR  1.46. 

2.  Add  temporary  §  165.T01-099  to 
read  as  follows: 

§165.701-099    Safety  Zone;  Oilrig 
Construction  Profect  Portland  Hartmr, 
Portland,  ME. 

(a)  Location.  All  waters  of  Portland 
Harbor  within  a  one  hundred  yard  (100 
yard)  radius  of  the  barge  L400,  the 
pontoon  section  of  the  oilrig  Amethyst 
5  (under  construction),  assist  tugs  and 
participating  vessels  during  the 
movement  of  the  pontoons  and  barge 
from  the  former  Bath  fron  Works  Pier  2, 
Portland,  Maine  to  the  former  dry-dock 
basin  on  the  southeast  edge  of  Pier  2, 
and  during  fastening  of  the  deck  box, 
loaded  on  the  barge  L400,  to  the 
pontoon  section. 

(b)  Effective  date.  This  rule  is  effective 
from  August  28,  2002  until  September 
18,  2002. 

(c)  Regulations.  (1)  In  accordance  with 
the  general  regulations  in  §  165.23  of 
this  part,  entry  into  or  movement  within 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP),  Portland,  Maine. 

(2)  All  persons  and  vessels  shall 
comply  with  the  instructions  of  the    • 


COTP,  or  the  designated  on-scene  U.S. 
Coast  Guard  representative.  On-scene 
Coast  Guard  patrol  personnel  include 
commissioned,  warrant,  and  petty 
officers  of  the  Coast  Guard  on  board 
Coast  Guard,  Coast  Guard  Auxiliary, 
and  local,  state,  and  federal  law 
enforcement  vessels. 

Dated:  August  27,  2002. 
M.P.  O'Nfalley, 

Commander,  U.S.  Coast  Guard,  Captain  of 
the  Port. 

[FR  Doc.  02-22551  Filed  9-4-02;  8:45  am] 
BILUNO  COOC  4910-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7272-1] 

National  PrioritlM  Ust  for  Unoontrolled 
Hazardous  Waste  Sftas 

agency:  Environmental  Protection 

Agency. 

ACTION:  Final  rule. 

SUMMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act  of  1980 
("CERCLA"  or  "the  Act"),  as  amended, 
requires  that  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP")  include  a  list 
of  national  priorities  among  the  known 
releases  or  threatened  releases  of 
hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  National  Priorities  List 
("NPL")  constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation.  These  further 
investigations  will  allow  EPA  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
fmanced  remedial  action(s),  if  any,  may 
be  appropriate.  This  rule  adds  19  new 
sites  to  the  NPL;  18  to  the  General 
Superfund  Section  of  the  NPL  and  one 
to  the  Federal  Facilities  Section  of  the 
NPL. 

EFFECTIVE  DATE:  The  effective  date  for 
this  amendment  to  the  NCP  shall  be 
October  7,  2002. 

ADDRESSES:  For  addresses  for  the 
Headquarters  and  Regional  dockets,  as 
well  as  further  details  on  what  these 
dockets  contain,  see  section  II, 
"Availability  of  Information  to  the 
PubUc"  in  the  "Supplementary 
Information"  portion  of  this  preamble. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center;  Office  of  Emergency  and 
Remedial  Response  (mail  code  5204G); 
U.S.  Environmental  Protection  Agency: 
1200  Pennsylvania  Avenue,  NW.; 
Washington,  DC  20460;  or  the 
Superfund  Hotline,  phone  (800)  424- 
9346  or  (703) 412-9810  in  the 
Washington,  DC,  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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Congress  and  the  General  Accounting 
Office? 

B.  Could  the  Effective  Dale  of  This  Final 
Rule  Change? 

C.  What  Could  Cause  the  Effective  Date  of 
This  Rule  to  Change? 

VIII.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Final  Rule? 

IX.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 


X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
This  FinalRule? 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

XII.  Executive  Orders  on  Federalism 
What  Are  the  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

XIII.  Executive  Order  13175 

A.  What  Is  Executive  Order  13175? 
.     B.  Does  Executive  Order  13175  Apply  to 
This  Final  Rule? 

XIV.  Executive  Order  13211 

A.  What  Is  Executive  Order  13211? 

B.  Is  this  Rule  Subject  to  Excecutive  Order 
13211. 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act*'),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA"),  Public  Law  9^-499, 100  Stat. 
1613  et  seq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237, 
August  20, 1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8,  1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  ("Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  42 
U.S.C.  9601(23).) 


C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA, 
as  amended  by  SARA.  Section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  annually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken. 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  Section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  January  29, 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

,  D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP);  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS"), 
which  EPA  promulgated  as  appendix  A 
of  the  NCP  (40  CFR  part  300).  The  HRS 
serves  as  a  screening  device  to  evaluate 
the  relative  potential  of  uncontrolled 
hazardous  substances  to  pose  a  threat  to 
.  human  health  or  the  environment.  On 
December  14, 1990  (55  FR  51532),  EPA 
promulgated  revisions  to  the  HRS  partly 
in  response  to  CERCLA  section  105(c], 


added  by  SARA.  The  revised  HRS 
evaluates  four  pathways:  Ground  water, 
surface  water,  soil  exposure,  and  air.  As 
a  matter  of  Agency  policy,  those  sites 
that  score  28.50  or  greater  on  the  HRS 
are  eligible  for  the  NPL;  (2)  Each  SUte 
may  designate  a  single  site  as  its  top.  - 
priority  to  be  listed  on  the  NPL, 
regardless  of  the  HRS  score.  This 
mechanism,  provided  by  the  NCP  at  40 
CFR  300.425(c)(2)  requires  that,  to  the 
extent  practicable,  the  NPL  include 
within  the  100  highest  priorities,  one 
facility  designated  by  each  State 
representing  the  greatest  danger  to 
public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  (see  42  U.S.C.  9605(a)(8)(B)); 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  r^ardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8, 1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
13.  2001  (66  FR  47583). 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions  *  *  *."  42  U.S.C. 
9601(24).)  However,  under  40  CFR 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  respond  to  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 
neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 


Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)).  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release(s)  at  issue. 
That  is.  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  liRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  that  contamination 
has  come  to  be  located,  or  from  which 
that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g.,  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  (e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  the 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boimdary  of  the  installation  or  plant. 
The  precise  natxu^  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  name  "Jones  Co.  plant 
site,"  does  not  imply  that  the  Jones 
company  is  responsible  for  the 
contamination  located  on  the  plant  site. 

EPA  regulations  provide  that  the 
"nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  remedial  investigation/ 
feasibility  study  (RI/FS)  as  more 
information  is  developed  on  site 
contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
foiuid  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 


about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boundaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located'" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  known  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boundaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  the  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  from  the  NPL 
where  no  fiulher  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met: 

(i)  Responsible  parties  or  other 
persons  have  implemented  all 
appropriate  response  actions  required: 

(ii)  All  appropriate  Superfund- 
financed  response  has  been 
implemented  and  no  further  response 
action  is  required:  or 

(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
meastu'es  is  not  appropriate. 

As  of  August  20,  2002,  the  Agepcy  has 
deleted  259  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995.  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1,  1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  August  20,  2002,  EPA  has 
deleted  31  portions  of  28  sites. 
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/.  What  Is  the  Construction  Completion 
Ust  (CCD? 

EPA  also  has  developed  an  NPL 
construction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2,  1993). 
Inclusion  of  a  site  on  the  CCL  has  no 
legal  significance. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  (e.g.,  institutional 
controls);  or  (3)  the  site  qualifies  for 
deletion  from  the  NPL. 

As  of  August  20,  2002,  there  are  a 
total  of  818  sites  on  the  CCL.  For  the 
most  up-to-date  information  on  the  CCL, 
see  EPA's  Internet  site  at  http:// 
www.  epa.gov/ s  uperfun  d. 

n.  Availability  of  Information  to  the 
Public 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Final  Rule? 

Yes,  documents  relating  to  the 
evaluation  and  scoring  of  the  sites  in 
this  final  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  and  in 
the  Regional  offices. 

B.  What  Documents  Are  Available  for 
Review  at  the  Headquarters  Docket? 

The  Headquarters  docket  for  this  rule 
contains,  for  each  site,  the  HRS  score 
sheets,  the  Documentation  Record 
describing  the  information  used  to 
compute  the  score,  pertinent 
information  regarding  statutory 
requirements  or  EPA  listing  policies  that 
affect  the  site,  and  a  list  of  documents 
referenced  in  the  Documentation 
Record.  The  Headquarters  docket  also 
contains  comments  received,  and  the 
Agency's  responses  to  those  comments. 


The  Agency's  responses  are  contained 
in  the  "Support  Document  for  the 
Revised  National  Priorities  List  Final 
Rule— September  2002." 

C.  What  Documents  Are  Available  for 
Review  at  the  Regional  Dockets? 

The  Regional  dockets  contain  all  the 
information  in  the  Headquarters  docket, 
plus  the  actual  reference  documents 
containing  the  data  principally  relied 
upon  by  EPA  in  calculating  or 
evaluating  the  HRS  score  for  the  sites 
located  in  their  Region.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 

D.  How  Do  I  Access  the  Documents? 

You  may  view  the  documents,  by 
appointment  only,  after  the  publication 
of  this  document.  The  hours  of 
operation  for  the  Headquarters  docket 
are  from  9  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  Federal 
holidays.  Please  contact  the  Regional 
dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters:  Docket 
Coordinator,  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  1301 
Constitution  Avenue;  EPA  West,  Room 
B102,  Washington,  DC  20004,  202/566- 
0276. 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 
Ellen  Culhane,  Region  1  (CT,  ME,  MA, 
NH,  RI.  VT),  U.S.  EPA,  Superfund 
Records  Center,  Mailcode  HSC,  One 
Congress  Street,  Suite  1100,  Boston, 
MA  02114-2023;  617/918-1225. 
Dennis  Munhall,  Region  2  (NJ,  NY.  PR, 
VI),  U.S.  EPA,  290  Broadway,  New 
York.  NY  10007-1866;  212/637-4343. 
Dawn  Shellenberger  (ASRC),  Region  3 
(DE,  DC,  MD,  PA,  VA,  WV),  U.S.  EPA, 
Library,  1650  Arch  Street,  Mailcode 
3PM52,  Philadelphia,  PA  19103;  215/ 
814-5364. 
Lauren  Brantley,  Region  4  (AL,  FL,  GA, 
KY.  MS,  NC.  SC,  TN),  U.S.  EPA,  61 


Forsyth  Street,  SW,  9th  floor,  Atlanta. 
GA  30303;  404/562-8127. 

Region  5  (IL,  IN.  MI.  MN,  OH.  WI).  U.S. 
EPA,  Records  Center,  Waste 
Management  Division  7-J,  Metcalfe 
Federal  Building.  77  West  Jackson 
Boulevard.  Chicago,  IL  60604;  312/ 
886-7570. 

Brenda  Cook,  Region  6  (AR,  LA.  NM, 
OK,  TX).  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas, 
TX  75202-2733; 214/665-7436. 

Michelle  Quick.  Region  7  (lA,  KS,  MO. 
NE),  U.S.  EPA.  901  North  5th  Street, 
Kansas  City,  KS  66101;  913/551-7335. 

David  WiUiams,  Region  8  (CO,  MT,  ND, 
SD,  UT.  WY).  U.S.  EPA.  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA. 
Denver,  CO  80202-2466;  303/312- 
6757. 

Carolyn  Douglas,  Region  9  (AZ,  CA,  HI. 
NV.  AS.  GU),  U.S.  EPA.  75  Hawthorne 
Street,  San  Francisco,  CA  94105;  415/ 
972-3092. 

Robert  Phillips,  Region  10  (AK,  ID.  OR, 
WA).  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECI^llS,  Seattle, 
WA  98101;  206/553-6699. 

E.  How  Can  I  Obtain  a  Current  Ust  of 
NPL  Sites? 

You  may  obtain  a  current  list  of  NPL 
sites  via  the  Internet  at  http:// 
www.epa.gov/superfund/  (look  imder 
the  Superfund  sites  category)  or  by 
contacting  the  Superfund  Docket  (see 
contact  information  above). 

m.  Contents  of  This  Final  Rule 

A.  Additions  to  the  NPL 

This  final  rule  adds  19  sites  to  the 
NPL;  18  to  General  Superfund  Section 
of  the  NPL  and  one  to  the  Federal 
Facilities  Section.  Table  1  presents  the 
18  sites  in  the  General  Superfund 
Section  Table  2  presents  the  site  in  the 
Federal  Facilities  Section.  Sites  in  the 
tables  are  arranged  alphabetically  by 
State. 
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Table  1  .—National  Priorities  List  Final  Rule,  General  Superfund  Section 


State 


Site  name 


CA. 
lA  .. 
MA 
ME 
MO 
NC. 
NJ  . 
NJ  . 
NJ  . 
NM 
NY  . 
NY  . 
NY  . 
PA  . 
TX  . 


Del  Amo 

Railroad  Avenue  Groundwater  Contamination 

Hatheway  and  Patterson  Company  

Callatian  Mine 

Oak  Grove  Village  Well  

Reasor  Chemical  Company  

Atlantic  Resources  Corporation 

Diamond  Head  Oil  Refinery  Div 

Quanta  Resources 

McGaffey  and  Main  Groundwater  Plume 

Cayuga  County  Ground  Water  Contamination 

Crown  Cleaners  of  Watertown,  Inc 

Ellenville  Scrap  Iron  and  Metal  

Franklin  Slag  Pile  (MDC) 

Brine  Service  Company 


City/county 


Los  Angeles. 

Des  Moines. 

Mansfield. 

Brooksville. 

Oak  Grove  Village. 

Castle  Hayne. 

Sayreville. 

Kearny 

Edgewater. 

Roswell. 

Cayuga  County. 

Carthage. 

Ellenville. 

Philadelphia. 

Corpus  Christi. 


Site  name 


City/county 


Patrick  Bayou  i  Deer  Park. 

Eureka  Mills |  f"!*''^ 

Ashland/Northem  States  Power  Lakefront :  Ashland. 


Number  of  Sites  Added  to  the  General  Superfund  Section:  18. 

TABLE  2.— NATIONAL  PRIORITIES  LIST  FINAL  RULE,  FEDERAL  FACILITIES  SECTION 


State 


MD 


Site  name 


City/county 


Curtis  Bay  Coast  Guard  Yard i  Anng  Arundel  County 


Number  of  Sites  Added  to  the  Federal  Facilities  Section:  1 . 


B.  Status  of  NPL 

With  the  19  new  sites  added  to  the 
NPL  in  today's  final  rule;  the  NPL  now 
contains  1,239  final  sites;  1,080  in  the 
General  Superfund  Section  and  159  in 
the  Federal  Facilities  Section.  With  a 
separate  rule  (published  elsewhere  in 
today's  Federal  Register)  proposing  to 
add  7  new  sites  to  the  NPL,  there  are 
now  62  sites  proposed  and  awaiting 
final  agency  action,  56  in  the  General 
Superfiind  Section  and  6  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,301.  (These  numbers 
reflect  the  status  of  sites  as  of  August  20, 
2002.  Site  deletions  occurring  after  this 
date  may  affect  these  niunber  at  time  of 
publication  in  the  Federal  Register.) 

C.  What  Did  EPA  Do  With  the  Public 
Comments  It  Received? 

EPA  reviewed  all  comments  received 
on  the  sites  in  this  rule.  The  Diamond 
Head  Oil  Refinerv  Division  site  was 
proposed  on  July  27,  2000  (65  FR 
46131).  The  Del  Amo  and  Ashland/ 
Northern  States  Power  Lakefi-ont  sites 
were  proposed  on  December  1 ,  2000  (65 
FR  75215).  The  Quanta  Resources  site 
was  proposed  on  January  11,  2001  (66 
FR  2380).  The  Patrick  Bayou  and  Eureka 
Mills  sites  were  proposed  June  14,  2001 
(66  FR  32287).  The  remaining  sites  were 
proposed  on  September  13,  2001  (66  FR 
47612). 

EPA  responded  to  all  relevant 
comments  received  on  the  following 
sites:  Diamond  Head  Oil  Refinery 
Division,  Quanta  Resources,  Ashland/ 
Northern  States  Power  Lakefront, 
Patrick  Bayou,  Eureka  Mills,  and  Del 
Amo.  EPA's  responses  to  site-specific 
public  conunents  are  addressed  in  the 
"Support  Dociunent  for  the  Revised 
National  Priorities  List  Final  Rule — 
September  2002." 

For  the  remaining  sites.  EPA  received 
no  comments  or  only  comments 
supporting  the  listing  of  the  sites  to  the 
NPL  and  therefore,  EPA  is  placing  them 
on  the  final  NPL  at  this  time. 


IV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant"  smd  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
aimual  effect  on  the  economy  of  $100 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 
the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Final  Rule  Subject  to 
Executive  Order  12866  Review? 

No.  The  listing  of  sites  on  the  NPL 
does  not  impose  any  obligations  on  any 
entities.  The  listing  does  not  set 
standards  or  a  regulatory  regime  and 
imposes  no  liability  or  costs.  Any 
liability  under  CERCLA  exists 
irrespective  of  whether  a  site  is  listed. 
It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Tide  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 


Law  104-4.  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
goverrunents,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  jegulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Final 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 


56762        Federal  Register/ Vol.  67,  No.  172/Thursday,  September  5,  2002/Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  172/Thursday,  September  5,  2002/Rules  and  Regulations        56763 


56762        Federal  Register/ Vol.  67,  No.  172 /Thursday,  September  5,  2002/Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5.  2002/Rules  and  Regulations        56763 


may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Efifect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  to  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq..  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996,  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  [i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

B.  How  Has  EPA  Complied  With  the 
Regulatory  Flexibility  Act? 

This  rule  listing  sites  on  the  NPL  does 
not  impose  any  obligations  on  any 
group,  including  small  entities.  This 
rule  also  does  not  establish  standards  or 
requirements  that  any  small  entity  must 
meet,  and  imposes  no  direct  costs  on 
any  small  entity.  Whether  an  entity, 
small  or  otherwise,  is  liable  for  response 


costs  for  a  release  of  a  hazardous 
substances  depends  on  whether  that 
entity  is  liable  under  CERCLA  107(a). 
Any  such  liability  exists  regardless  of 
whether  the  site  is  listed  on  the  NPL 
through  this  rulemaking.  Thus,  this  rule 
does  not  impose  any  requirements  on 
any  small  entities.  For  the  foregoing 
reasons,  1  certify  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

VIL  Possible  Changes  to  the  Effective 
Date  of  the  Rule 

A.  Has  This  Rule  Been  Submitted  to 
Congress  and  the  General  Accounting 
Office? 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  has  submitted 
a  report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  "major  rule" 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

B.  Could  the  Effective  Date  of  This  Final 
Rule  Change? 

Provisions  of  the  Congressional 
Review  Act  (CRA)  or  section  305  of 
CERCLA  may  alter  the  effective  date  of 
this  regulation. 

Under  the  CRA.  5  U.S.C.  801(a). 
before  a  rule  can  take  effect  the  federal 
agency  promulgating  the  rule  must 
submit  a  report  to  each  House  of-the 
Congress  and  to  the  Comptroller 
General.  This  report  must  contain  a 
copy  of  the  rule,  a  concise  general 
statement  relating  to  the  rule  (including 
whether  it  is  a  major  rule),  a  copy  of  the 
cost-benefit  analysis  of  the  rule  (if  any), 
the  agency's  actions  relevant  to 
provisions  of  the  Regidatory  Flexibility 
Act  (affecting  small  businesses)  and  the 
Unfunded  Mandates  Reform  Act  of  1995 
(describing  unfunded  federal 
requirements  imposed  on  state  and  local 
governments  and  the  private  sector), 
and  any  other  relevant  information  or 
requirements  and  any  relevant 
Executive  Orders. 

EPA  has  submitted  a  report  under  the 
CRA  for  this  rule.  The  nde  urill  take 
effect,  as  provided  by  law,  within  30 
days  of  publication  of  this  document. 


since  it  is  not  a  major  rule.  Section 
804(2)  defines  a  major  rule  as  any  rale 
that  the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs 
(OIRA)  of  the  Office  of  Management  and 
Budget  (0MB)  finds  has  resulted  in  or 
is  likely  to  result  in:  an  annual  effect  on 
the  economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices  for 
consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises  in  domestic  and 
export  markets.  NPL  listing  is  not  a 
major  rule  because,  as  explained  above, 
the  listing,  itself,  imposes  no  monetary 
costs  on  any  person.  It  establishes  no 
enforceable  duties,  does  not  establish 
that  EPA  necessarily  will  undertake 
remedial  action,  nor  does  it  require  any 
action  by  any  party  or  determine  its 
liability  for  site  response  costs.  Costs 
that  arise  out  of  site  responses  result 
from  site-by-site  decisions  about  what 
actions  to  take,  not  directly  from  the  act 
of  listing  itself.  Section  801(a)(3) 
provides  for  a  delay  in  the  effective  date 
of  major  rales  after  this  report  is 
submitted. 

C.  What  Could  Cause  the  Effective  Date 
of  This  Rule  To  Change? 

Under  5  U.S.C.  801(b)(1)  a  rale  shall 
not  take  effect,  or  continue  in  effect,  if 
Congress  enacts  (and  the  President 
signs)  a  joint  resolution  of  disapproval, 
described  under  section  802. 

Another  statutory  provision  that  may 
affect  this  rale  is  CERCLA  section  305, 
which  provides  for  a  legislative  veto  of 
regulations  promulgated  under 
CERCLA.  Although  INS  v.  Chadha,  462 
U.S.  919,103  S.  Ct.  2764  (1983)  and  Bd. 
of  Regents  of  the  University  of 
Washington  v.  EPA,  86  F.3d  1214,1222 
(DC  Cir.  1996)  cast  the  validity  of  the 
legislative  veto  into  question,  EPA  has 
transmitted  a  copy  of  this  regulation  to 
the  Secretary  of  the  Senate  and  the  Clerk 
of  the  House  of  Representatives. 

If  action  by  Congress  under  either  the 
CRA  or  CERCLA  section  305  calls  the 
effective  date  of  this  regulation  into 
question,  EPA  will  publish  a  document 
of  clarification  in  the  Federal  Register. 

Vm.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Tmnsfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 


113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  So  woidd  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  0MB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Final  Rule? 

No.  This  ralemaking  does  not  involve 
technical  standards.  Therefore,  EPA  did 
not  consider  the  use  of  any  voluntary 
consensus  standards. 

IX.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Environmental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Enviroiunental  Justice 
Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  enviroimiental 
justice  concerns,  and  is  assvuning  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Final  Rule? 

No.  While  this  rale  revises  the  NPL, 
no  action  will  result  from  this  rale  that 
will  have  disproportionately  high  and 
adverse  human  health  and 
environmental  effects  on  any  segment  of 
the  population. 

X.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 


April  23, 1997)  applies  to  any  rale  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviroiunental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rale  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Final  Rule? 

This  rale  is  not  subject  to  Executive 
Order  13045  because  it  is  not  an 
economically  significant  rale  as  defined 
by  Executive  Order  12866,  and  because 
the  Agency  does  not  have  reason  to 
believe  the  environmental  health  or 
safety  risks  addressed  by  this  section 
present  a  disproportionate  risk  to 
children. 

XI.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rales,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPAICRNo.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Final  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rale  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XII.  Executive  Orders  on  Federalism 

What  Are  the  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Final  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 


implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132,  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessar\'  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  govermnents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law,  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  final  rale  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rale. 

Xm.  Executive  Order  13175 

A.  What  Is  Executive  Order  131 75? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

B.  Does  Executive  Order  13175  Apply  to 
This  Final  Rule? 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
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distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  bidian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  final  rule. 

XTV.  Executive  Order  13211 

A.  What  Is  Executive  Order  13211? 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22.  2001)),  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b}  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquin,'. 


I 


advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
rulemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action." 

B.  Is  This  Rule  Subject  to  Executive 
Order  13211? 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866  (See  discussion 
of  Executive  Order  12866  above.) 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances,  hazardous  waste. 

Table  1  .—General  Superfund  Section 


Intergovernmental  relations,  Natural 
resources,  Oil  pollution,  penalties. 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  August  27,  2002. 

Marianne  Lamont  Horinko, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 

40  CFR  part  300  is  amended  as 
follows: 

PART  300— {AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p.  351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p.  193. 

2.  Table  1  and  Table  2  of  Appendix 
B  to  part  300  is  amended  by  adding  the 
following  sites  in  alphabetical  order  to 
read  as  follows: 

Appendix  B  to  Part  300— National 
Priorities  List 


State 


Site  name 


City/County 


Notes'"' 


CA 


Del  Amo  Los  Angeles 
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Table  1  .—General  Superfund  Section— Continued 


state 


Site  name 


City/County 


Notes- 


PA Franklin  Slag  Pile  (MDC) Ptiiladelptiia 

»  .  •  »  * 

TX  Brine  Service  Company Corpus  Christi 

TX Patrick  Bayou  Deer  Park 


UT 


Wl 


Eureka  Mills  Eureka 

.  •  •  * 

Ashland^orttiem  States  Power  Lakefront Ashland 


|»)A  =  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  <28  50) 

C  =  Sites  on  Construction  Completion  list. 

S  =  State  top  priority  (included  among  the  100  top  priority  sites  regardless  of  score). 

P  =  Sites  with  partial  deletion(s). 

Table  2.— Federal  Facilities  Section 


State 


Site  name 


City/County 


Notes"" 


MD 


Curtis  Bay  Coast  Guard  Yard Anne  Arundel  County 


<")A  =  Based  on  issuance  of  health  advisory  by  Agency  for  Toxic  Substance  and  Disease  Registry  (if  scored,  HRS  score  need  not  be  <28.50) 

C  =  Sites  on  Construction  Completion  list. 

S  =  State  top  priority  (included  among  the  100  top  priority  sites  regardless  of  score). 

P  =  Sites  with  partial  deletion(s). 


lA  Railroad  Avenue  Groundwater  Contamination Des  Moines 


MA  Hatheway  and  Patterson  Company 


ME  Callahan  Mine 


Mansfield 


Brooksville 

•                              *                              •                         ,      •  *  * 

MO Oak  Grove  Village  Well  Oak  Grove  Village 


NC  Reasor  Chemical  Company 

I 

NJ  Atlantic  Resources  Corporation  , 

NJ  Diamond  Head  Oil  Refinery  Div 

NJ  Quanta  Resources 


Castle  Hayne 
Sayreville 
Keamy 
Edgewater 


NM  McGaffey  and  Main  Groundwater  Plume  Roswell 

*  *  •  *  • 

NY  Cayuga  County  Ground  Water  Contamination Cayuga  County 

•  •  •  •  . 

NY  Crown  Cleaners  of  Watertown,  Inc  Carthage 


NY  Ellenville  Scrap  Iron  and  Metal 


Ellenville 


[FR  Doc.  02-22538  Filed  9-^-02;  8:45  am) 
BILUNG  CODE  6S60-50-P 

DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  010319075-1217-02;  I.D. 
082902B] 

Fisheries  of  the  Northeastern  United 
States;  Tilefish  Fishery;  Quota 
Harvested  for  Part-time  Category 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

summary:  NMFS  annoimces  that  the 
percentage  of  the  tilefish  aimual  total 
allowable  landing  (TAL)  available  to  the 
Part-time  category  has  been  harvested. 
Commercial  vessels  fishing  under  the 
Part-time  tilefish  category  may  not 
harvest  tilefish  from  within  the  golden 
tilefish  management  unit  for  the 
remainder  of  the  2002  fishing  year 


(through  October  31,  2002).  Regulations 
governing  the  tilefish  fishery  require 
publication  of  this  notification  to  advise 
the  public  of  this  closure. 
DATES:  Effective  0001  hrs  local  time, 
September  5,  2002.  through  2400  hrs 
local  time,  October  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Susan  A.  Murphy,  Fishery  Policy 
Analyst,  at  (978)  281-9252. 
SUPPLEMENTARY  INFORMATION: 
Regulations  governing  the  tilefish 
fishery  are  found  at  50  CFR  part  648. 
The  regulations  require  annual 
specification  of  a  TAL  for  federally 
permitted  tilefish  vessels  harvesting 
tilefish  from  within  the  tilefish 
management  unit.  The  golden  tilefish 
management  unit  is  defined  as  an  area 
of  the  Atlantic  Ocean  from  the  latitude 
of  the  VA  and  NC  border  (36°33.36'  N. 
lat.),  extending  eastward  from  the  shore 
to  the  outer  boundary  of  the  exclusive 
economic  zone,  and  northward  to  the 
United  States-Canada  border.  After  5 
percent  of  the  TAL  is  deducted  to  reflect 
landings  by  vessels  issued  an  open- 
access  incidental  permit  category,  and 
after  up  to  3  percent  of  the  TAL  is  set 
aside  for  research  purposes,  the 
remaining  TAL  is  distributed  among 


three  limited  access  permit  categories, 
Full-time  tier  1  category  (66  percent), 
Full-time  tier  2  category  (15  percent), 
and  the  Part-time  category  (19  percent). 

The  TAL  for  tilefish  for  the  2002 
fishing  year  was  set  at  1.995  million  lb 
(905,172  kg)  and  then  adjusted 
downward  by  5  percent  to  1,895,250  lb 
(859.671  kg)  to  account  for  incidental 
catch.  There  was  no  research  set-aside 
for  the  2002  fishing  year.  Thus,  the  Part- 
time  category  quota  for  the  2002  fishing 
year,  which  is  equal  to  19  percent  of  the 
TAL,  is  360,098  lb  (163.337  kg). 

The  Regional  Administrator. 
Northeast  Region.  NMFS  (Regional 
Administrator)  monitors  the  commercial 
tilefish  quota  for  each  fishing  year  using 
dealer  reports,  vessel  catch  reports,  and 
other  available  information  to  determine 
when  the  quota  for  each  limited  access 
category  is  projected  to  be  h^rv^sted. 
NMFS  is  required  to  publish  a 
notification  in  the  Federal  Register 
notifying  commercial  vessels  and  dealer 
permit  holders  that,  effective  upon  a 
specific  date,  the  tilefish  TAL  for  the 
specific  limited  access  category  has 
been  harvested  and  no  commercial 
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quota  is  available  for  harvesting  tilefish 
by  that  category  for  the  remainder  of  the 
year,  from  within  the  golden  tilefish 
management  unit. 

The  Regional  Administrator  has 
determined,  based  upon  dealer  reports 
and  other  available  information,  that  the 
2002  tilefish  TAL  for  the  Part-time 
category  has  been,  harvested.  Therefore, 
effective  0001  hrs  local  time,  September 
5,  2002,  further  landings  of  tilefish 
harvested  from  within  the  golden 
tilefish  management  unit  by  tilefish 
vessels  holding  Part-time  category 
Federal  fisheries  permits  are  prohibited 
through  October  31,  2002.  The  2003 
fishing  year  for  commercial  tilefish 
harvest  will  open  on  November  1,  2002. 
Federally  permitted  dealers  are  also 
advised  that,  effective  September  5, 
2002,  they  may  not  purchase  tilefish 
from  Part-time  category  federally 
permitted  tilefish  vessels  who  land 
tilefish  harvested  from  within  the 
golden  tilefish  management  unit,  for  the 
remainder  of  the  2002  fishing  year 
(through  October  31,  2002). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  29,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
(FR  Doc.  02-22617  Filed  8-30-02:  4:26  pm| 
BILLING  CODE  3510-22-S 


DEPARTMErfT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
082602A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslca;  Atlca  Macl(erel  in  the 
Bering  Sea  and  Aleutian  Islands 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACDON:  Inseason  adjustment;  request  for 
comments;  (Josiu^s  and  openings. 

summary:  NMFS  is  opening  the  B 
season  for  Atka  mackerel  with  gears 
other  than  jig  in  the  Eastern  Aleutian 
District  (area  541)  and  the  Bering  Sea 
subarea  of  the  Bering  Sea  and  Aleutian 
Islands  management  area  (BSAI)  for  12 
hours  only.  This  action  is  necessary  to 


prevent  exceeding  the  2002  total 
allowable  catch  (TAG)  of  Atka  mackerel 
in  these  areas  and  to  allow  the  harvest 
limitation  area  (HLA)  fisheries  in  the 
Central  (area  542)  and  Western  (area 
543)  Aleutian  Districts  to  begin  after  the 
closure  of  the  Eastern  Aleutian  District 
and  Bering  Sea  subarea  fishery.  NMFS 
is  also  announcing  the  opening  and 
closure  dates  of  the  first  and  second 
directed  fisheries  within  the  HLA  in 
areas  542  and  543.  These  actions  are 
necessary  to  prevent  exceeding  the  B 
season  HLA  limits  established  for  area 
542  and  area  543. 

DATES:  The  opening  of  directed  fishing 
for  Atka  mackerel  with  gears  other  than 
jig  in  the  Eastern  Aleutian  District  and 
the  Bering  Sea  subarea  is  effective  2400 
hrs,  A.l.t.,  September  1,  2002,  until  1200 
hrs,  A.l.t.,  September  2,  2002. 

The  first  directed  fisbery  in  the  HLA 
in  area  542  opens  effective  1200  hrs, 
A.l.t.,  September  4,  2002,  and  closes 
1200  hrs,  A.l.t.,  September  8,  2002.  The 
first  directed  HLA  fishery  in  area  543 
opens  effective  1200  hrs,  A.l.t., 
September  4,  2002,  and  closes  1200  hrs, 
A.l.t.,  September  9,  2002. 

The  second  directed  fishery  in  the 
HLA  in  area  542  opens  effective  1200 
hrs,  A.l.t.,  September  11,  2002,  and 
closes  1200  lus,  A.l.t.,  September  15, 
2002.  The  second  directed  fishery  in  the 
HLA  in  area  543  opens  effective  1200 
hrs,  A.l.t.,  September  11,  2002,  and 
closes  1200  hrs,  A.l.t.,  September  16, 
2002. 

Comments  must  be  received  at  the 
following  address  no  later  than  4:30 
p.m.,  A.l.t.,  September  20,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Sue  Salveson,  Assistant  Regional 
Administrator,  Sustainable  Fisheries 
Division,  Alaska  Region.  NMFS,  P.O. 
Box  21668.  Juneau,  AK  99802-1668, 
Attn:  Lori  Gravel.  Hand  delivery  or 
courier  delivery  of  comments  may  be 
sent  to  the  Federal  Building,  709  West 
9th  Street,  Room  453,  Juneau,  AK 
99801. 

FOR  FURTHER  INFORMATION  CONTACT: 

Andrew  Smoker,  907-586-7228; 
andy.smoker@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
BSAI  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Bering  Sea  and  Aleutian  Islands  Area 
(FMP)  prepared  by  the  North  Pacific 
Fishery  Management  Council  imder 
authority  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  Regulations  governing  fishing  by 
U.S.  vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 


The  2002  TAG  of  Atka  mackerel  for 
gears  other  than  jig  in  the  Eastern 
Aleutian  District  and  the  Bering  Sea 
subarea  is  5,037  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measiues  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002).  See  §679.20(a)(8)(ii). 

As  of  August  10,  2002,  2,000  mt 
remain  in  the  2002  Eastern  Aleutian 
District  and  Bering  Sea  subarea  TAG  of 
Atka  mackerel  for  gears  other  than  jig. 
Ciurent  information  shows  that  the 
catching  capacity  of  vessels  expected  to 
be  catching  Atka  mackerel  in  area  541 
of  the  BSAI  is  about  2,500  mt  per  day. 
Section  679.23  paragraph  (b)  specifies 
that  the  time  of  all  openings  and 
closures  of  fishing  seasons  other  than 
the  beginning  and  end  of  the  calendar 
fishing  year  is  1200  hrs,  A.l.t.  The 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  B  season 
allowance  of  the  Atka  mackerel  TAG 
could  be  exceeded  if  a  24-hoiu  fishery 
were  allowed  to  occur.  NMFS  intends 
that  the  seasonal  allowance  not  be 
exceeded  and,  therefore,  will  not  allow 
a  24-hour  directed  fishery. 

NMFS,  in  accordance  with 
§§679.25(a)(l)(i)  and  679.25{2)(i).  is 
adjusting  the  B  season  for  Atka  mackerel 
in  the  Eastern  Aleutian  District  and 
Bering  Sea  subarea  by  opening  the 
fishery  for  12  hoiu-s.  Regulations  at 
§  679.20(a){8)(iii)(G)  require  the  HLA 
fisheries  in  areas  542  and  543  open  48 
hours  after  the  seasonal  closure  of  area 
541.  To  provide  for  a  12  hoiu  opening 
and  for  ope'nings  in  the  subsequent  HLA 
fisheries  at  1200  hrs,  A.l.t.,  the  fishery 
in  the  Eastern  Aleutian  District  (area 
541)  and  Bering  Sea  subarea  is  being 
opened  at  2400  hrs,  A.l.t.,  September  1, 
2002,  and  closed  at  1200  hrs,  A.l.t., 
September  2,  2002. 

In  accordance  with  §  679.25(a)(2){iii), 
NMFS  has  determined  that  prohibiting 
directed  fishing  at  1200  hrs,  A.l.t., 
September  2,  2002,  after  a  12  hour 
opening  is  the  least  restrictive 
management  adjustment  to  achieve  the 
2002  Atka  mackerel  TAG  in  Eastern 
Aleutian  District  and  Bering  Sea  subarea 
and  will  allow  other  fisheries  to 
continue  in  noncritical  areas  and  time 
periods.  Pursuant  to  §  679.25(b)(2), 
NMFS  has  considered  data  regarding 
catch  per  unit  of  effort  and  rate  of 
harvest  in  making  this  adjustment. 

In  accordance  with 
§  679.20(a){8)(iii)(G),  the  Regional 
Administrator  is  opening  the  first 
directed  fisheries  for  Atka  mackerel 
within  the  HLA  in  areas  542  and  543. 
The  opening  is  to  occur  48  hours  after 


the  closure  of  the  area  541  Atka 
mackerel  directed  fishery.  The  Regional 
Administrator  has  established  the 
opening  date  for  the  second  HLA 
directed  fisheries  as  48  hoiu'S  after  the 
closiue  of  the  first  HLA  fishery  in  543. 
NMFS  is  opening  directed  fishing  for 
Atka  mackerel  in  the  HLA  of  areas  542 
and  543  in  accordance  with  the  periods 
listed  imder  the  DATES  section  of  this 
notice. 

In  accordance  with  §  679.20(a)(8)(iii), 
vessels  using  trawl  gear  for  directed 
fishing  for  Atka  mackerel  have 
previously  registered  with  NMFS  to  fish 
in  the  HLA  fisheries  in  areas  542  and/ 
or  543.  NMFS  has  randomly  assigned 
each  vessel  to  the  platoon  or  platoons 
associated  with  the  directed  fishery  or 
fisheries  for  which  they  have  registered. 
NMFS  has  notified  each  vessel  as  to 
which  platoon  each  vessel  has  been 
assigned  by  NMFS.  The  notification  was 
filed  with  the  Office  of  the  Federal 
Register  on  August  28,  2002,  with  a 
publication  date  of  September  3,  2002. 

In  accordance  with 
§679.20(a){8)(ii}(G)(l),  the  B  season 
harvest  limit  of  the  seasonal  TAG  in 
areas  542  and  543  are  6,605  mt  and 
5,467  mt,  respectively.  Based  on  those 
seasonal  apportionments  and  the 
proportion  of  the  number  of  vessels  in 
each  platoon  compared  to  the  total 
niunber  of  vessels  participating  in  the 


HLA  directed  fishery  for  area  542  or  543 
during  the  B  season,  the  harvest  limit 
for  each  HLA  directed  fishery  for  areas 
542  and  543  are  as  follows:  For  the  first 
directed  fishery  in  area  542,  3,302  mt; 
for  the  first  directed  fishery  in  area  543, 
2,733  mt;  for  the  second  directed  fishery 
in  area  542,  3,302  mt;  for  the  second 
directed  fishery  in  area  543,  2,733  mt. 
In  accordance  with  §679.20(a)(8)(iii)(E), 
the  Regional  Administrator  has 
established  the  closure  dates  of  the  Atka 
mackerel  directed  fisheries  in  the  HLA 
for  areas  542  and  543  based  on  the 
amount  of  the  harvest  limit  and  on  the 
estimated  fishing  capacity  of  the  vessels 
assigned  to  the  platoons  participating  in 
the  respective  fisheries.  GonsequenUy, 
NMFS  is  prohibiting  directed  fishing  for 
Atka  mackerel  in  the  HLA  of  areas  542 
and  543  in  accordance  with  the  periods 
listed  imder  the  DATES  section  of  this 
notice. 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 


requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAG, 
and,  therefore,  reduce  the  public's 
ability  to  use  the  fishery  resource.  The 
Assistant  Administrator  for  Fisheries, 
NOAA,  also  finds  good  cause  to  waive 
the  30-day  delay  in  the  effective  date  of 
this  action  under  5  U.S.C.  553(d)(3). 
This  finding  is  based  upon  the  reasons 
provided  above  for  waiver  of  prior 
notice  and  opportunity  for  public 
comment. 

Without  this  inseason  adjustment. 
NMFS  could  not  allow  the  Atka 
mackerel  TAG  in  the  Eastern  Aleutian 
District  and  Bering  Sea  subarea  of  the 
BSAI  to  be  harvested  in  an  expedient 
manner  and  in  accordance  with  the 
regulatory  schedule.  Under 
§  679.25(c)(2),  interested  persons  are 
invited  to  submit  written  comments  on 
this  action  to  the  above  address  until 
September  20,  2002. 

This  action  is  required  by  §§  679.20. 
679.22  and  679.25  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  er  seq. 
Dated:  August  29,  2002. 
Virginia  M.  Fay. 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
(FR  Doc.  02-22618  Filed  8-.30-02:  4:26  pm] 
BILUNG  COOe  3510-22-S 
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Federal  Register 

Vol.  67,  No.  172 

Thursday,  September  5,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-NM-150-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  McDonnell 
Douglas  Model  DC-9-81  (MD-81),  DC- 
9-82  (MD-82),  DC-9-83  (MD-83),  DC- 
9-87  (MD-87),  and  MD-88  Airplanes 

AGENCY:  Federal  Aviation 

Adininistration.  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  McDonnell  Douglas  Model  DC- 
9-81  (MD-81),  DC-9-82  (MD-82),  DC- 
9-83  (MD-83),  DC-9-87  (MD-87),  and 
MD-88  airplanes.  This  proposal  would 
require  one-time  inspections  to  detect 
discrepancies  of  electrical  wiring 
installations  in  various  areas  of  the 
airplane,  and  corrective  action  if 
necessary.  This  action  is  necessary  to 
prevent  smoke  and  fire  in  various  areas 
of  the  airplane  due  to  heat  damage  and/ 
or  electrical  arcing  of  wiring  that  was 
improperly  installed  during 
manufacture  or  maintenance  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  unsafe  condition. 
DATES:  Comments  must  be  received  by 
October  21.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA).  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  200a-NM- 
150-AD,  1601  Lind  Avenue.  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 


via  fax  or  the  Internet  must  contain 
"Docket  No.  2000-NM-150-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Boeing  Commercial  Aircraft  Group, 
Long  Beach  Division,  3855  Lakewood 
Boulevard,  Long  Beach,  California 
90846.  Attention:  Data  and  Service 
Management.  Dept.  C1-L5A  (D800- 
0024).  This  information  may  be 
examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW..  Renton,  Washington;  or  at 
the  FAA,  Los  Angeles  Aircraft 
Certification  Office.  3960  Paramoimt 
Boulevard,  Lakewood,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  Information:  Elvin  K. 
Wheeler,  Aerospace  Engineer,  Systems 
and  Equipment  Branch,  ANM-130L, 
FAA,  Los  Angeles  Aircraft  Certification 
Office,  3960  Paramount  Boulevard, 
Lakewood,  California  90712-4137; 
telephone  (562)  627-5344;  fax  (562) 
627-5210. 

Other  Information:  Sandi  Carli, 
Airworthiness  Directive  Technical 
Editor/Writer;  telephone  (425)  687- 
4243,  fax  (425)  227-1232.  Questions  or 
comments  may  also  be  sent  via  the 
Internet  using  the  following  address: 
sandi.carli@faa.gov.  Questions  or 
comments  sent  via  the  Internet  as 
attached  electronic  files  must  be 
formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Commiuiications  shall 
identify  the  Rules  Docket  nimiber  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 


change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  {e.g.,  reasons  or 
data)  for  each  request. 

Conmients  are  specifically  invited  on 
the  overall  regtilatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conunents 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
sunmiarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2000-NM-150-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRNfs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2000-NM-150-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

As  part  of  its  practice  of  re-examining 
all  aspects  of  the  service  experience  of 
a  particular  aircraft  whenever  an 
accident  occurs,  the  FAA  has  become 
aware  of  several  incidents  of  damaged 
wiring  insulation  and  chafed  wiring  in 
various  areas  on  McDonnell  Douglas 
Model  DC-9-81  (MD-81),  DC-9-82 
(MI>-82),  DC-9-83  (MD-83),  DC-9-87 
(MD-87),  and  MD-88  airplanes. 
Investigation  revealed  that  the  damage 
and  chafing  might  be  attributed  to 
improper  wire  installations  and/or 
maintenance  practices.  This  condition, 
if  not  corrected,  could  lead  to  heat 
damage  and/or  electrical  arcing  of  the 
wiring,  which  could  result  in  fire  and 
smoke  in  various  areas  of  the  airplane. 

Related  RulemaJdng 

The  FAA,  in  conjimction  with  Boeing 
and  operators  of  Model  DC-9  series 
airplanes,  is  continuing  to  review  all 
aspects  of  the  service  history  of  those 


airplanes  to  identify  potential  unsafe 
conditions  and  to  take  appropriate 
corrective  actions.  This  proposed  AD  is 
one  of  a  series  of  actions  identified 
during  that  process.  The  process  is 
continuing,  and  the  FAA  may  consider 


additional  rulemaking  actions  as  further  one-time  nonintrusive  inspection  to 

results  of  the  review  become  available.  detect  discrepancies  of  exposed 

„     ,       ^        ,_  ,         »t,      .  electrical  wiring  installations  in  various 

E^Unataon  of  Relevant  Service  ^^^  ^^^^  ^    «^^  ^^  corrective 

Information  .r  t'i. 

actions  if  necessary.  The  service 

The  FAA  has  reviewed  and  approved  bulletins  are  described  in  the  following 

five  related  McDonnell  Douglas  service  j^^^jg. 

bulletins  that  describe  procedures  for  a 


Service  bulletin 


MD8Q-24-178,    Revision    01,    including    Appendix, 

dated  June  12,  2001. 
MD80-24-179,    Revision    01,    including    Appendix, 

dated  June  12,  2001. 
MD80-24-180,    Revision    01,    inqluding    Appendix, 

dated  June  12,  2001. 
MD80-24-i81,    Revision    01,    including    Appendix, 

dated  June  12,  2001. 
MD80-24-182,    Revision    01,    including    Appendix, 

dated  June  12,  2001. 


Inspection  area 


Fonward  passenger  compartment  from  stations  Y=21 8.000  to  Y=846.000. 
Aft  passenger  compartment  from  stations  Y=846  000  to  Y=1 338.000 
Forward  and  mid  cargo  compartments  from  stations  Y=21 8.000  to  Y=81 1.000. 
Aft  cargo  compartment  from  stations  Y=1033.000  to  Y=1338.000. 
Forward  accessory  compartment  from  stations  Y=41.000  to  Y=70.000. 


The  specific  discrepancies  include: 

•  Dust,  drill  shavings,  and  other 
foreign  object  debris. 

•  Cracks,  splits,  or  tears  in  the  wiring 
insidation. 

•  Wire  chafing. 

•  Improper  aanesion  of  nylon 
grommets  to  the  structure  or  stirface. 

•  Loose  sta-straps,  clamps  and  wire 
bundles. 

•  Contact  between  the  heads  of 
plastic  sta-straps  and  adjacent  wiring. 

•  Insufficient  slack  ol  the  wiring  and 
coaxial  cables. 

•  Improper  clamp  installation. 

•  Excessive  distortion  of  electrical 
grommets. 

•  Loose  wire  terminations  of  the  flag 
lug  bus  bar. 

•  Evidence  that  the  wire  terminals 
have  overheated. 

•  Contact  between  the  wiring  and  the 
access  doors  or  adjacent  structure  when 
the  doors  are  opened  and  closed. 

•  Insufficient  clearance  between 
wiring  and  brackets,  between  wiring 
and  pulleys,  and  between  wiring  and 
control  cables. 


•  An  improper  gap  where  the  wiring 
is  routed  over  structural  frames. 

•  Improper  routing  of  open  wire  runs. 

•  An  uncovered  end  opening  of  a 
conduit  when  the  conduit  end  is 
installed  at  any  upward  angle  from 
horizontal. 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  products  of  this  same 
type  design,  the  proposed  AD  would 
require  accomplishment  of  the  actions 
specified  in  the  service  bulletins 
described  previously,  except  as 
discussed  below. 

Difierences  Between  Proposed  AD  and 
Service  Bulletins 

The  service  bulletins  specify 
accomplishment  of  "visual" 


inspections.  The  FAA  has  determined 
that  the  inspections  described  in  the 
service  bulletins  constitute  "detailed 
inspections."  Therefore,  this  proposed 
AD  would  require  accomplishment  of 
detailed  inspections.  Note  3  of  this 
proposed  AD  defines  such  inspections. 

Also,  Appendix  A  of  each  service 
bulletin  contains  a  form  to  report 
inspection  findings.  This  proposed  AD 
would  not  require  that  operators  submit 
such  a  report. 

Cost  Impact 

There  are  approximately  1,191 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
732  airplanes  of  U.S.  registry  would  be 
affected  by  this  proposed  AD.  Estimates 
of  the  costs  to  accomplish  the  proposed 
actions,  based  on  the  service  bulletins 
described  previously,  are  provided  in 
the  following  table: 


Service  bulletin 


MD8(>-24-178 
MD8(>-24-179 
h/lD80-24-180 
MD80-24-181 
MD80-24-182 


Work  hours 
per  airplane 


Labor  rate 
per  hour 


Per-airplane 
cost 


Number  of 

U.S. 
airplanes 
affected 


U.S.  fleet  cost 


$60 
60 
60 
60 
60 


$480 
480 
480 
360 
180 


732 
732 

732 
732 
732 


$351 .360 
351.360 
351.360 
263.520 

131.760 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 


cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 


planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
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between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulator}' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

McOonnell  Douglas:  Docket  2000-NM-l,50- 
AD. 

Applicabilitv:  All  Model  IX:-9-81  (MD- 
81),  DC-9-82  (MD-82).  DC-9-83  (MD-83). 
DC-9-87  (MD-87).  and  MD-88  airplanes: 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 


been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

Note  2:  The  FAA  recommends  that  the 
actions  required  by  this  AD  be  accomplished 
after  replacing  the  metallized 
polyethyleneteraphthalate  (MPET)  insulation 
blankets,  as  required  by  AD  2000-11-02. 
amendment  39-11750. 

To  prevent  smoke  and  fire  in  various  areas 
of  the  airplane  due  to  heat  damage  and/or 
electrical  arcing  of  wiring  that  was 
improperly  installed  during  manufacture  or 
maintenance  of  the  airplane,  accomplish  the 
following: 

Inspection 

(a)  Within  5  years  after  the  effective  date 
of  this  AD:  Perform  a  detailed  inspection  to 
detect  discrepancies  of  exposed  electrical 
wiring  installations  as  specified  in 
paragraphs  (a)(1)  through  (a)(5)  of  this  AD. 
Specific  discrepancies  are  listed  in  paragraph 
3.B.3.  of  each  service  bulletin.  Prior  to  further 
flight  thereafter,  perform  corrective  actions  in 
accordance  with  the  service  bulletin,  as 
applicable. 

Note  3:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror. 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  Inspect  the  forward  passenger 
c:ompartment  from  stations  Y=218.000  to 
Y=846.000,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD80-24-17B. 
Revision  01.  dated  June  12,  2001. 
.\ccomplishment  of  the  inspection  before  the 
effective  date  of  this  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
24-178,  dated  July  14,  2000,  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)(1)  of  this  AD. 

(2)  Inspect  the  aft  passenger  compartment 
from  stations  ¥=846.000  to  Y=1338.000,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-24-179,  Revision  01.  dated 
June  12.  2001.  Accomplishment  of  the 
inspection  before  the  effective  date  of  this  AD 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MD80-24-179,  dated  July 
14.  2000,  is  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)(2)  of  this 
AD. 

(3)  Inspect  the  forward  and  mid  cargo 
compartments  from  stations  ¥=218.000  to 
¥=811.000,  in  accordance  with  McDonnell 
Douglas  Service  Bulletin  MD80-24-180. 
Revision  01,  dated  June  12,  2001. 
Accomplishment  of  the  inspection  before  the 
effective  date  of  this  AD  in  accordance  with 
McDonnell  Douglas  Service  Bulletin  MD80- 
24-180,  dated  July  14.  2000.  is  acceptable  for 
compliance  with  the  requirements  of 
paragraph  (a)(3)  of  this  AD. 

(4)  Inspect  the  aft  cargo  compartment  fi-om 
stations  ¥=1033.000  to  ¥=1338.000.  in 


accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-24-181,  Revision  01,  dated 
June  12.  2001.  Accomplishment  of  the 
inspection  before  the  effective  date  of  this  AD 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MD80-24-181,  dated  July 
14,  2000,  is  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)(4)  of  this 
AD. 

(5)  Inspect  the  forward  accessory 
compartment  from  stations  ¥=41.000  to 
¥=70.000,  to  detect  discrepancies,  in 
accordance  with  McDonnell  Douglas  Service 
Bulletin  MD80-24-182,  Revision  01.  dated 
June  12.  2001.  Accomplishment  of  the 
inspection  before  the  effective  date  of  this  AD 
in  accordance  with  McDonnell  Douglas 
Service  Bulletin  MD80-24-182,  dated  July 
14,  2000,  is  acceptable  for  compliance  with 
the  requirements  of  paragraph  (a)(5)  of  this 
AD. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  Los  Angeles  AGO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Los  Angeles  ACO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Issued  in  Renton,  Washington,  on  August 
27,  2002. 

Vi  L.  Lipski, 

Manager.  Transport  Airplane  Directorate, 
Aircraft  Certification  Service. 

[FR  Doc.  02-22435  Filed  9-4-02;  8:45  am] 
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Right  Operational  Quality  Assurance 
Program 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Order 
Designating  Information  as  Protected 
from  Disclosure. 

SUMMARY:  The  FAA  is  proposing  that 
information  provided  to  the  agency  from 
a  voluntary  Flight  Operational  Quality 
Assurance  (FOQA)  Program  be 


designated  by  an  FAA  order  as 
protected  from  public  disclosure  in 
accordance  with  the  provisions  of  14 
CFR  Part  193.  Under  49  U.S.C.  40123. 
the  FAA  is  required  to  protect  the 
information  from  disclosure  to  the 
public,  including  disclosure  under  the 
Freedom  of  Information  Act  (5  U.S.C. 
552)  or  other  laws,  following  issuance  of 
such  order.  The  designation  is  intended 
to  encourage  sharing  of  FOQA 
information  between  the  FAA  and 
operators  participating  in  the  program. 
DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation  Room 
Plaza  401,  400  Seventh  St.,  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  mmiber  FAA-2002- 
13237  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  conunents  to  this 
proposed  designation  in  person  in  the 
Dod(ets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Longridge,  Flight  Standards 
Service,  AFS-230,  Federal  Aviation 
Administration,  800  Independence  Ave, 
SW.,  Washington,  DC  20591,  telephone 
(703) 661-0275. 
SUPPLEMENTARY  INFORMATION 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  designation 
by  submitting  such  written  data,  views, 
or  arguments,  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposal  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates,  where  appropriate. 
Comments  should  identify  the  notice 
number  and  should  be  submitted  in 
duplicate  to  the  Rules  Docket  address 
specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  designation 


will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date. 

All  comments  received  on  or  before 
the  closing  date  for  comments  specified 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
designations.  Comments  filed  late  will 
be  considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowlege  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  the 
Docket  No.  FAA-2001-XXXX."  The 
postcard  will  be  date  stamped  and 
mailed  to  the  commenter. 

Availability  of  This  Proposed 
Designation 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 
suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  access  the  FAA's 
Web  page  containing  this  notice  at  http:/ 
/www.faa.gov/avr/afs/asap  or  may  go  to 
the  GPO's  Web  page  at  http:// 
www.access.gpo.gov/nara  for  access  to 
recently  published  notices. 

Any  person  may  obtain  a  copy  of  this 
document  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Air 
Transportation  Division,  AFS-200,  800 
Independence  Ave,  SW.,  Washington, 
DC  20591,  or  by  calling  (202)  267-8166. 
Communications  must  identify  the 
docket  number  and  title  of  this 
designation. 

Background 

Under  49  U.S.C.  40123,  certain 
voluntarily  provided  safety  and  security 
information  is  protected  from  disclosure 
in  order  to  encourage  persons  to  provide 
the  information  to  the  FAA.  The  FAA 
must  first  issue  an  order  specifying  why 
the  agency  finds  that  the  information 
shoidd  be  protected  in  accordance  with 
that  section.  The  FAA's  rules  for 
implementing  that  section  are  in  14  CFR 
part  193.  If  the  Administrator  issues  an 
order  designating  information  as 
protected  under  section  40123,  that 
information  will  not  be  disclosed  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  or  other  laws  except  as 
provided  in  section  40123,  part  193,  and 
the  order  designating  the  information  as 


protected.  This  proposed  order  is  issued 
under  14  CFR  193.11,  which  sets  out  the 
notice  procedure  for  designating 
information  as  protected. 

Description  of  the  Proposed 
Information  Sharing  Program 

FOQA  is  a  voluntary  program  for  the 
routine  collection  and  analysis  of  digital 
flight  data  for  the  purpose  of  identifying 
adverse  safety  conditions,  and,  where 
appropriate,  for  proactively  initiating 
corrective  action  before  such  conditions 
can  lead  to  accidents.  The  information 
provided  by  FOQA  can  be  used  by 
aircraft  operators  to  improve  the 
effectiveness  of  operational  procedures, 
maintenance  and  engineering 
procedures,  safety,  and  training.  FOQA 
information  can  be  used  by  aircraft 
manufacturers  to  improve  system 
design,  efficiency,  and  safety.  FOQA 
aggregate  information,  including  reports 
prepared  by  an  individual  operator,  or 
by  the  FAA,  based  on  analysis  of  the 
individual  operator's  FOQA  data  or 
aggregate  data  pursuant  to  an  FAA 
approved  FOQA  program^can  be  used 
by  the  FAA  to  monitor  national  trends 
in  flight  operations,  assess  the 
effectiveness  of  NAS  management 
procedures,  improve  aircraft 
certification  procedures,  and,  where 
appropriate,  provide  an  objective  source 
of  supplementary  information  for 
national  policy  and  rulemaking 
purposes.  FOQA  trend  information 
offers  tremendous  potential  for  the 
enhancement  of  safety  in  U.S.  airline 
operations. 

In  a  January  1995  Department  of 
Transportation  (DOT)  "Zero  Accidents' 
Aviation  Safety  Conference,  it  was 
recommended  that  the  FAA  sponsor 
FOQA  demonstration  studies,  in 
cooperation  with  industry,  to  develop 
guidelines  for  such  programs  and  to 
develop  information  regarding  the 
appropriate  use  and  protection  of 
recorded  flight  data.  In  July  1995,  the 
FAA  initiated  a  FOQA  Demonstration 
Project  that  has  been  highly  successful 
in  facilitating  the  growth  of  voluntary 
FOQA  programs  for  U.S.  operators. 

In  December  1998,  the  FAA 
Administrator  issued  a  FOQA  Policy 
Statement  that  the  FAA  will  not  use  de- 
identified  FOQA  information  obtained 
from  voluntary  FOQA  programs  to 
undertake  enforcement  actions  against 
airlines  or  their  employees,  except  in 
egregious  cases  (which  are  defined  as 
those  which  would  fail  to  qualify  for 
protection  under  the  NASA  Aviation 
Safety  Reporting  Program).  In  order  to 
qualify  for  the  protection  afforded  by 
this  FOQA  policy  statement,  airlines 
must  obtain  FAA  approval  of  their 
FOQA  Implementation  and  Operations 


56772 


Federal  Register /Vol.  67.  No.  172 /Thursday,  September  5,  2002  /  Proposed  Rules 


Federal  Regigter/Vol.  67,  No.  172/Thursday,  September  5,  2002 / Proposed  Rules  56773 


Trt  /~\  r»l  _ 


56772 


I 
Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5,  2002  /  Proposed  Rules 


Federal  Regigter/Vol.  67,  No.  172 /Thursday,  September  5,  2002 / Proposed  Rules  56773 


(I&O)  Plan.  The  I&O  Plan  must  describe 
how  the  airline  intends  to  operate  its 
FOQA  program,  and  its  organizational 
procedures  for  assuring  corrective 
action  is  taken  to  address  negative 
trends  revealed  by  analysis  of  the  data. 
It  must  also  describe  the  airline's 
provisions  for  allowing  the  FAA  to  have 
access  to  de-identified  FOQA  aggregate 
trend  data  on  the  airline's  premises. 
Further  information  on  FAA  procedures 
for  approving  and  monitoring  FOQA 
programs  is  provided  in  a  Joint  Flight 
Standards  Service  Handbook  Bulletin 
for  Air  Transportation  (HBAT)  and 
Airworthiness  (HBAW),  entitled  Flight 
Operations  Quality  Assurance  (FOQA) 
Program  Approval  Procedures  and 
Continued  Program  Monitoring,  Bulletin 
Number  HBAT-OO-ll/HBAW-00-10. 

A  Notice  of  Proposed  Rulemaking 
(NPRM)  which  addressed  the  extent  to 
Which  the  FAA  could  use  FOQA 
information  obtained  from  voluntary 
FOQA  programs  for  enforcement 
purposes,  and  which  also  addressed 
provisions  for  sharing  aggregate  FOQA 
information  frpm  FAA  approved  FOQA 
programs  with  the  FAA,  was  published 
in  the  Federal  Register  on  July  5,  2000. 
Based  on  analysis  of  the  conmients 
received  on  that  NPRM,  the  FAA 
published  a  final  FOQA  rule  on  October 
31,  2001  (66  FR  55042)  addressing  these 
matters  (14  CFR  13.401). 

Under  14  CFR  13.401,  no  operator  is 
required  to  obtain  FAA  approval  to 
initiate,  conduct,  or  terminate  a  FOQA 
program.  However,  an  operator  who 
seeks  the  protection  offered  by  the  FAA 
from  the  use  of  information  obtained 
from  a  FOQA  program  for  enforcement 
purposes  must  obtain  FAA  approval  of 
its  FOQA  I&O  Plan,  and  must  adhere  to 
that  plan  in  the  operation  of  its  FOQA 
program.  This  proposed  order  to  protect 
FOQA  information  from  disclosure 
would  only  apply  to  operators  who  have 
an  FAA  approved  FOQA  I&O  Plan. 

Summary  of  the  FOQA  Voluntary 
Information  Sharing  Program 

A.  Who  may  participate:  Aircraft 
operators  who  have  an  FAA  approved 
FOQA  Implementation  and  Operations 
Plan. 

B.  What  voluntarily  provided 
information  would  be  protected  from 
disclosure  under  this  proposed 
designation: 

1.  FOQA  data,  which  is  defined  as 
any  digital  flight  data  that  has  been 
collected  from  an  individual  aircraft 
pursuant  to  an  FAA  approved  FOQA 
program,  regardless  of  the  electronic 
format  of  that  data  (Note:  Operators  are 
not  expected  or  required  to  provide  the 
FAA  with  FOQA  data  as  a  condition  for 
approval  of  a  FOQA  I&O  Plan.  However, 


if  an  operator  elects  on  its  own  initiative 
to  voluntarily  provide  such  information 
to  the  FAA,  it  will  be  protected  irom 
disclosure  under  this  proposed  order  of 
designation.). 

2.  The  identities  of  pilots  associated 
with  any  FOQA  data  submitted  to  the 
FAA  (Note:  the  FAA  does  not  anticipate 
that  FOQA  data  containing  pilot 
identity  information,  or  information  that 
could  be  employed  to  enable  the 
determination  of  pilot  identity,  will  be 
submitted  to  the  agency.  However,  if 
such  information  is  submitted  to  the 
agency,  it  will  be  protected  from 
disclosure  under  this  proposed  order  of 
designation.). 

3.  Aggregate  FOQA  data  from  an 
individual  operator,  which  is  defined  as 
summary  statistical  indices  based  on 
analysis  of  FOQA  data  bom  multiple 
aircraft  operations,  when  such  data  is 
obtained  pursuant  to  an  FAA  approved 
FOQA  program. 

4.  Reports  prepared  by  an  individual 
operator,  or  by  the  FAA,  based  on 
analysis  of  the  individual  operator's 
FOQA  data  or  aggregate  data  pursuant  to 
an  FAA  approved  FOQA  program. 

5.  The  identity  of  an  individual 
operator  associated  with  specific  FOQA 
data,  specific  aggregate  FOQA  data,  or  a 
specific  report  derived  from  analysis  of 
the  individual  operator's  FOQA  data, 
pursuant  to  an  FAA  approved  FOQA 
program. 

6.  The  specific  results  of  any  FAA 
analysis  of  FOQA  aggregate  data  bom  an 
individual  operator,  or  from  multiple 
operators,  when  such  data  is  obtained 
pursuant  to  an  FAA  approved  FOQA 
program. 

7.  The  specific  corrective  actions 
initiated  by  the  operator  of  an  FAA 
approved  FOQA  program  to  correct  an 
adverse  safety  trend  revealed  by 
analysis  of  that  operator's  FOQA  data. 

8.  A  database  of  aggregate  FOQA  data 
over  time  from  an  individual  operator's 
approved  FOQA  program. 

9.  A  database  of  reports,  events,  and 
outcomes  over  time  from  an  individual 
operator's  approved  FOQA  program. 

C.  How  persons  would  participate:  An 
operator  participates  by  obtaining  FAA 
approval  of  its  FOQA  I&O  Plan,  by 
adhering  to  that  approved  plan,  and  by 
voluntarily  sharing  data  and 
information  from  their  FOQA  program 
with  the  FAA. 

D.  Duration  of  this  information 
sharing  program:  This  information 
sharing  program  woidd  continue  in 
effect  for  a  given  operator  until  its 
FOQA  I&O  Plan  is  terminated  by  the 
operator  or  until  approval  of  the 
operator's  FOQA  I&O  Plan  is  withdrawn 
by  the  FAA. 


Proposed  Findings 

The  FAA  proposes  to  designate 
information  received  from  an  approved 
FOQA  program  as  protected  under  49 
U.S.C.  40123  and  14  CFR  193.7  based  on 
the  following  findings: 

(1)  Summary  of  why  the  FAA  finds 
that  the  information  will  be  provided 
voluntarily. 

The  FAA  finds  that  the  information 
will  be  provided  volimtarily.  No 
operator  is  required  to  have  a  FOQA 
program.  No  operator  who  has  a  FOQA 
program  is  required  to  obtain  FAA 
approval  of  that  program.  Any  operator 
who  has  an  FAA  approved  FOQA 
program  may  terminate  that  program  at 
the  operator's  discretion.  The  FAA 
anticipates  that  information  from  an 
operator's  approved  FOQA  program  will 
be  shared  with  the  FAA,  because  the 
voluntary  establishment  of  an  approved 
FOQA  program  constitutes  a 
partnership  between  the  FAA  and  the 
operator  in  the  interest  of  achieving 
joint  goals  for  the  improvement  of  safety 
and  efficiency. 

(2)  Description  of  the  type  of 
information  that  may  be  voluntarily 
provided  under  the  program  and  a 
summary  of  why  the  FAA  finds  that  the 
information  is  safety  or  security  related. 

The  FAA  anticipates  that  the  types  of 
information  that  may  be  voluntarily 
provided  imder  the  program  would  be: 
(a)  Summary  statistical  indices  based  on 
analysis  of  an  iiidividual  operator's 
FOQA  data,  (b)  graphical  depictions  of 
trend  information  obtained  from 
analysis  of  an  individual  operator's 
FOQA  data,  (c)  written  findings  that 
describe  the  results  of  FOQA  data 
analysis,  and  that  identify  any  adverse 
safety  trends  revealed  by  that  data,  (d) 
corrective  actions  planned,  in  process, 
or  completed  to  correct  adverse  safety 
trends  revealed  by  FOQA  data,  and  (e) 
the  results  of  FOQA  analysis  conducted 
to  determine  the  effectiveness  over  time 
of  corrective  action  accomplished  by  the 
operator. 

The  FAA  finds  that  this  information 
is  safety  related  because  FOQA  data  and 
FOQA  aggregate  data  provide  objective 
information  on  the  extent  to  which 
aircraft  are  operated  in  accordance  with 
established  procedures  and  acceptable 
margins  of  safety. 

(3)  Summary  of  why  the  FAA  finds 
that  the  disclosure  of  the  information 
would  inhibit  persons  from  voluntarily 
providing  that  type  of  information. 

The  FAA  finds  that  disclosure  of  the 
information  would  inhibit  the  voluntary 
provision  of  that  type  of  information. 
Operators  are  reluctant  to  share 
information  from  FOQA  programs  with 
the  FAA,  if  such  information  might  be 


subject  to  public  disclosure.  A 
significant  impediment  to  the  sharing  of 
FOQA  information  with  the  FAA  is  the 
aviation  industry's  concern  over  public 
disclosure  of  the  information,  and,  if 
disclosed,  the  potential  for  it  to  be  used 
for  other  than  Uie  safety  enhancement 
purposes  which  constitute  the  primary 
reason  for  the  establishment  of  such 
programs.  As  a  result,  U.S.  airlines 
participating  in  FAA  approved  FOQA 
programs  to  date  have  not  permitted 
aggregate  FOQA  data,  and  any  written 
information  derived  from  analysis  of 
such  programs,  to  leave  the  airline's 
premises.  At  present,  no  FOQA 
aggregate  data  is  being  submitted  to  the 
FAA.  This  information  is  considered  to 
be  confidential  by  the  participating 
operators  and  their  pilots.  Withholding 
such  information  bom  disclosure  is 
consistent  with  the  FAA's  safety  and 
security  responsibilities  because,  unless 
the  FAA  can  provide  assurance  that  it 
will  not  be  disclosed,  the  FAA  will  not 
receive  the  information.  If  the  FAA  does 
not  receive  the  information,  the  FAA 
and  the  public  will  be  deprived  of  the 
opportunity  to  make  the  safety 
improvements  that  receipt  of  the 
information  otherwise  enables.  The 
FAA  finds  that  reports  prepared  by  an 
individual  operator,  or  by  the  FAA, 
based  on  analysis  of  the  individual 
operator's  FOQA  data  or  aggregate  data, 
should  be  protected  from  public 
disclosure  because,  when  such  reports 
are  based  on  an  individual  operator's 
FOQA  data,  the  identity  of  the  operator 
may  be  derived  from  that  information. 
Unless  the  FAA  can  assure  protection  of 
identity  information,  either  such  reports 
will  not  be  submitted  by  the  operator,  or 
specific  information  which  could 
enhance  the  safety  value  of  the  report 
will  not  be  included  in  the  submission. 

(4)  Summary  of  why  the  receipt  of 
that  type  of  information  aids  in  fulfilling 
the  FAA's  safety  and  security 
responsibilities. 

The  FAA  finds  that  receipt  of  FOQA 
information  aids  in  fulfilling  the  FAA's 
safety  and  security  responsibilities. 
Because  of  its  capacity  to  provide  early 
objective  information  on  emerging 
adverse  safety  trends,  thereby  enabling 
remedial  intervention,  FOQA  offers 
significant  potential  for  incident  and 
accident  avoidance.  FAA  experience  to 
date  has  clearly  established  that  a  FOQA 
program  can  produce  objective  safety- 
related  data  that  is  not  available  from 
any  other  source.  For  example,  FOQA 
data  concerning  the  frequency  of 
unstable  approaches  on  landing  as  a 
function  of  specific  airport  and  runway 
environment  could  identify  areas  where 
improvements  are  needed  in  airline 
approach  and  landing  checklists,  airline 


training,  air  traffic  control  procedures, 
and  in  published  airport  approach  and 
landing  procedxu'es.  Receipt  of  this 
hitherto  unavailable  objective 
information  would  provide  the  FAA 
with  an  improved  basis  for  modifying 
procedures,  policies,  and  regulations  in 
order  to  improve  safety  and  efficiency. 
To  the  extent  that  operators  would 
volimtarily  supporting  providing  the 
FAA  with  aggregate  FOQA  data,  the 
FAA  could  also  better  serve  as  a 
national  safety  information  resource  for 
aircraft  operators. 

(5)  Summary  of  why  withholding  such 
information  from  disclosure  would  be 
consistent  with  the  FAA's  safety  and 
security  responsibilities,  including  a 
statement  as  to  the  circumstances  under 
which,  and  a  summary  of  why, 
withholding  such  information  from 
disclosure  would  not  be  consistent  with 
the  FAA 's  safety  and  security 
responsibilities,  as  described  in  14  CFR 
193.9. 

The  FAA  finds  that  withholding 
FOQA  data  or  aggregate  FOQA  data 
provide  to  the  FAA  from  an  approved 
FOQA  program  is  consistent  with  the 
FAA's  safety  responsibilities.  An 
approved  FOQA  I&O  Plan  specifically 
provides  that  correction  action  for 
adverse  safety  trends  will  be  initiated  by 
the  operator,  and  that  the  operator  will 
inform  the  FAA  concerning  that  action. 
Correction  action  under  FOQA  can  be 
accomplished  without  disclosure  of 
protected  information.  For  example,  an 
operator  could  modify  its  pilot  training 
program  to  place  greater  emphasis  on 
approach  and  landing  procedures,  and 
inform  the  FAA  of  that  training  program 
modification. 

The  FAA  will  release  FOQA 
information  submitted  to  the  agency  as 
specified  in  part  193  and  this  proposed 
order.  In  order  to  explain  the  need  for 
changes  in  FAA  policies,  procedures, 
and  regulations,  the  FAA  may  disclouse 
de-identified  (no  operator  or  pilot 
identity),  summarized  information  that 
has  been  derived  from  FOQA  aggregate 
data  or  extracted  from  the  protected 
information  listed  above  under  What 
voluntarily  provided  information  would 
be  protected  from  disclosure  under  this 
proposed  designation.  The  FAA  may 
disclose  de-identified,  summarized 
FOQA  information  that  identifies  a 
systemic  problem  in  the  aviation 
system,  when  other  persons  need  to  be 
advised  of  the  problem  so  that  they  can 
take  corrective  action.  The  FAA  may 
release  the  names  of  operators  who  have 
approved  FOQA  I&O  Plans. 

(6)  Summary  of  how  the  FAA  will 
distinguish  information  protected  under 
Part  193  from  information  the  FAA 
receives  from  other  sources. 


An  operator's  approved  FOQA  I&O 
Plan  must  specifically  identify  what 
digital  flight  data  will  be  included  in  the 
program,  how  that  data  is  defined,  and 
provisions  for  FAA  access  to  aggregate 
FOQA  data.  Any  FOQA  data  or 
aggregate  FOQA  data  that  is  shared  with 
the  FAA  will  be  distinguished  from 
information  received  from  other 
sources,  by  virtue  of  that  information 
having  been  clearly  pre-defined  as 
FOQA  information  in  the  FAA  approved 
FOQA  I&O  Plan.  Moreover,  there  do  not 
exist  any  provisions  other  than  those 
provided  under  an  approved  FOQA  I&O 
Plan  for  sharing  aggregate  FOQA  data 
with  the  FAA.  Therefore,  vdth  regard  to 
aggregate  FOQA  data,  it  is  not 
anticipated  that  there  will  be  other 
sources  of  that  information. 

The  FAA  acknowledges  that  operators 
are  highly  reluctant  to  share  sensitive 
FOQA  information  with  the  FAA,  in 
part  because  of  concerns  that  even  if  the 
information  is  designated  as  protected 
imder  part  193.  it  may  still  be 
inappropriately  released  by  someone  in 
the  agency.  Therefore,  the  FAA 
anticipates  that  to  be  successful,  any 
program  for  FOQA  information  sharing 
will  have  to  proceed  on  an  incremental 
basis.  It  will  be  incumbent  on  the  FAA 
to  demonstrate  on  a  stepwise  basis  that 
the  measures  it  puts  in  place  to  protect 
FOQA  information  from  disclosure  are 
in  fact  fully  effective  for  that  purpose. 
Initial  submissions  under  part  193  will 
be  accomplished  in  the  form  of  paper 
reports  consisting  of  aggregate  FOQA 
information  from  one  or  more  airlines, 
with  airline  identity  redacted.  All  such 
reports  must  be  clearly  labeled  as 
follows  in  order  to  be  protected  under 
this  designaUon  "WARNING:  The 
Information  in  this  Document  Is 
Protected  from  Disclosing  under  49 
U.S.C.  40123  and  14  CFR  part  193.  This 
information  May  Be  Released  Only  With 
Written  Permission  of  the  Associate 
Administrator  for  Regulation  and 
Certification." 

However,  ultimately  the  FAA  hopes 
to  establish  a  secure  internet  based 
methodology  for  the  electronic 
acquisition  of  aggregate  FOQA  data. 
Progress  toward  that  goal  will  be 
contingent  on  successful  collaboration 
with  industry  to  test,  validate,  and 
participate  in  the  use  of  such  a  system. 
If  implemented,  the  system  would 
employ  digital  certificates  to  control 
access  by  all  industry  and  FAA 
participants.  Only  government 
personnel  who  acknowledge  in  writing 
their  understanding  and  acceptance  of 
the  restrictions  on  disclosure  would  be 
issued  digital  certificates.  The  FAA 
would  distinguish  FOQA  information 
from  other  information,  by  virtue  of  the 
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fact  that  the  planned  electronic  system 
would  be  dedicated  to  the  acquisition  of 
aggregate  FOQA  data.  It  would 
automatically  include  part  193 
disclosure  warning  notices  on  all 
opening  screen  pages,  and  on  each  page 
of  any  paper  printouts. 

Proposed  Designation 

Accordingly,  the  Federal  Aviation 
Administration  hereby  proposes  to 
designate  the  above-described 
information  submitted  under  an 
approved  FOQA  program  to  be 
protected  under  49  U.S.C.  40123  and  14 
CFR  part  193. 

Issued  in  Washington,  DC,  on  August  27. 
2002. 
Nicholas  A.  Sabatini, 

Associate  Administrator  for  Regulation  and 
Certification. 

[PR  Doc.  02-22269  Filed  9-4-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  193 

[Dockst  No.  FAA-20(C-13236] 

Aviation  Safety  Action  Programs 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  Proposed  Order 
Designating  Information  as  Protected 
from  Disclosure. 

SUMMARY:  The  FAA  is  proposing  that 
information  provided  to  the  agency  from 
a  voluntary  Aviation  Safety  Action 
Program  (ASAP)  be  designated  by  an 
FAA  order  as  protected  from  public 
disclosure  in  accordance  with  the 
provisions  of  14  CFR  part  193.  Under  49 
U.S.C.  40123,  the  FAA  is  required  to 
protect  the  information  from  disclosure 
to  the  public,  including  disclosure 
under  the  Freedom  of  Information  Act 
{5  U.S.C.  552)  or  other  laws,  following 
issuance  of  such  order.  The  designation 
is  intended  to  encourage  participation 
in  the  ASAP. 

DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation  Room 
Plaza  401,  400  Seventh  St..  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-2002- 
13236  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 


You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  comments  to  this 
proposed  designation  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Thomas  Longridge,  Flight  Standards 
Service,  AFS-230,  Federal  Aviation 
Administration,  800  Independence 
Ave.,  SW.,  Washington  DC  20591, 
telephone  (703)  661-0275. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  designation 
by  submitting  such  written  data,  views,' 
or  argiunents  as  they  may  desire. 
Comments  relating  to  the 
environmental,  energy,  federalism,  or 
economic  impact  that  might  result  from 
adopting  the  proposal  in  this  notice  are 
also  invited.  Substantive  comments 
should  be  accompanied  by  cost 
estimates,  where  appropriate. 
Comments  should  identify  the  notice 
number  and  should  be  submitted  in 
duplicate  to  the  Rules  Docket  address 
specified  above. 

All  comments  received,  as  well  as  a 
report  summarizing  each  substantive 
public  contact  with  FAA  personnel 
concerning  this  proposed  designation 
will  be  filed  in  the  docket.  The  docket 
is  available  for  public  inspection  before 
and  after  the  conmient  closing  date. 

All  comments  received  on  or  before 
the  closing  date  for  comments  specified 
will  be  considered  by  the  Administrator 
before  taking  action  on  this  proposed 
designations.  Comments  filed  late  will 
be  considered  as  far  as  possible  without 
incurring  expense  or  delay.  The 
proposal  contained  in  this  notice  may 
be  changed  in  light  of  comments 
received. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  notice 
must  include  a  preaddressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to  the 
Docket  No.  FAA-2002-{INSERT 
DOCKET  NUMBER)."  The  postcard  will 
be  date  stamped  and  mailed  to  the 
commenter. 

Availability  of  This  Proposed 
Designation 

An  electronic  copy  of  this  document 
may  be  downloaded  using  a  modem  and 


suitable  communications  software  from 
the  FAA  regulations  section  of  the 
Fedworld  electronic  bulletin  board 
service  (telephone:  703-321-3339)  or 
the  Government  Printing  Office  (GPO)'s 
electronic  bulletin  board  service 
(telephone:  202-512-1661). 

Internet  users  may  access  the  FAA's 
Web  page  containing  this  notice  at 
http://www.faa.gov/avr/afs/asap  or  may 
go  to  the  GPO's  Web  page  at  http:// 
www.access.gpo.gov.nara  for  access  to 
recently  published  notices. 

Any  person  may  obtain  a  copy  of  this 
dociiment  by  submitting  a  request  to  the 
Federal  Aviation  Administration,  Air 
Transportation  Division,  AFS-200,  800 
Independence  Ave,  SW.,  Washington, 
DC  20591,  or  by  calling  (202)  267-8166. 
Communications  must  identify  the 
docket  nujnber  and  title  of  this 
designation. 

Background 

Under  49  U.S.C.  40123,  certain 
voluntarily  provided  safety  and  security 
information  is  protected  from  disclosure 
in  order  to  encourage  persons  to  provide 
the  information  to  the  FAA.  The  FAA 
must  issue  an  order  making  certain 
findings  before  the  information  is 
protected  from  disclosure.  The  FAA's 
rules  implementing  that  section  are  in 
14  CFR  part  193.  If  the  Administrator 
issues  an  order  designating  information 
as  protected  under  section  40123,  that 
information  will  not  be  disclosed  imder 
the  Freedom  of  Information  Act  (5 
U.S.C.  552)  or  other  laws  except  as 
provided  in  section  40123,  part  193,  and 
the  order  designating  the  information  as 
protected.  This  proposed  order  is  issued 
under  14  CFR  193.11,  which  sets  out  the 
notice  procedure  for  designating 
information  as  protected. 

Description  of  the  Proposed 
Information  Sharing  Program 

An  Aviation  Safety  Action  Program 
(ASAP)  is  entered  into  voluntarily 
through  a  Memorandum  of 
Understanding  (MOU)  signed  by  the 
FAA,  an  air  carrier  or  a  repair  station 
(referred  to  in  this  notice  as  "certificate 
holder"),  and,  if  applicable,  an 
employees'  labor  imion.  The  intent  of 
the  program  is  to  encourage  defined 
groups  of  certificate  holder  employees 
to  report  possible  violations,  safety 
issues  and  events  to  an  ASAP  Event 
Review  Committee  (ERC)  comprised  of 
one  representative  from  each  such  party. 
Because  of  its  capacity  to  provide  early 
identification  of  needed  safety 
improvements,  an  ASAP  offers 
significant  potential  for  incident  and 
accident  avoidance.  FAA  experience  to 
date  has  clearly  established  that  an 
ASAP  can  produce  safety-related  data 
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that  is  not  available  from  any  other 
source.  FAA  limits  enforcement  actions 
it.takes  against  employees  covered  by  an 
ASAP  to  encourage  them  to  report 
possible  violations  and  safety  problems. 
In  order  for  a  possible  violation  to  be 
covered  tmder  an  ASAP,  the  employee's 
ASAP  report  ordinarily  must  be 
submitted  within  a  time  limit  specified 
in  the  MOU,  any  alleged  violation  must 
be  inadvertent  and  must  not  appear  to 
involve  an  intentional  disregard  for 
safety,  and  the  repbrted  event  must  not 
appear  to  involve  criminal  activity, 
substance  abuse,  controlled  substances, 
alcohol,  or  intentional  falsification.  FAA 
policy  and  further  details  concerning 
the  ASAP  are  addressed  in  Advisory 
Circular  120-66,  Aviation  Safety  Action 
Programs,  as  amended  (the  advisory 
circular  may  be  viewed  and/or 
downloaded  from  the  Internet  at  http:/ 
/www.faa.gov/avr/afs/asap). 

For  ASAP  reports  involving  alleged 
violations,  the  ERC  investigates  to 
determine  if  independence  information 
from  FAA  sources  is  available 
concerning  the  event  (e.g.  air  traffic 
control  tapes),  and  whether  the 
reporting  employee  may  have 
previously  reported  similar  violations 
under  the  ASAP.  Except  for  ASAP 
reports  involving  possible  criminal 
activity,  substance  abuse,  controlled 
substances,  alcohol,  or  intentional 
falsification,  this  proposed  designation 
would,  if  adopted,  protect  the  content  of 
all  ASAP  reports  in  the  possession  of 
the  FAA  frt)m  public  disclosure. 
Similarly,  any  other  information 
received  by  the  FAA  from  the 
certification  holder  concerning  the 
content  of  such  ASAP  reports,  including 
for  example  statistical  analyses,  periodic 
program  review  reports,  and  trend 
information  will  be  protected  from 
disclosure  imder  this  designation, 
unless  the  certificate  holder  authorizes 
the  FAA  to  disclose  that  information. 
Volxmtarily  provided  information  listed 
under  paragraph  B  immediately  below 
that  is  obtained  during  periodic  FAA 
audits  of  ASAP,  if  any,  will  be  protected 
from  disclosure  under  this  designation. 

Summary  of  the  ASAP  Voluntary 
Information  Sharing  Program 

A.  Who  may  participate:  Certificate 
holders  who  have  an  ASAP  and  their 
employees. 

B.  Except  for  ASAP  reports  involving 
possible  criminal  activity,  substance 
abuse,  controlled  substances,  alcohol,  or 
intentional  falsification,  what 
voluntarily  provided  information  would 
be. protected  from  disclosure  under  this 
proposed  designation: 

1.  The  content  of  an  employee's  ASAP 
report. 


2.  The  identity  of  the  certificate 
holder  associated  with  an  ASAP  report. 

3.  The  name  of  an  employee 
submitting  an  ASAP  report(s). 

4.  The  findings  from  other  than  FAA 
sources  of  an  ERC  investigation 
concerning  an  ASAP  report. 

5.  Evidence  and  other  information 
gathered  during  an  ERC  investigation  by 
other  than  FAA  sources. 

6.  Statistical  analysis  and  trend 
information  provided  by  the  certificate 
holder  based  on  events  reported  under 
a  particular  certificate  holder's  ASAP. 

7.  A  database  of  reports  and  events 
over  time  from  a  particular  certificate 
holder's  ASAP. 

C.  How  persons  would  participate: 
Certificate  holders  participate  by 
executing  an  ASAP  MOU  with  the  FAA, 
and  by  voluntarily  sharing  information 
from  the  ASAP  with  the  FAA. 
Employees  covered  under  the  ASAP 
MOU  participate  by  submitting  ASAP 
reports  in  accordance  with  that  MOU. 

D.  Duration  of  this  information 
sharing  program:  This  information 
sharing  program  would  continue  in 
effect  for  a  given  certificate  holder  until 
the  associated  ASAP  MOU  is  terminated 
by  any  of  the  parties  to  the  MOU,  or 
xmtil  the  order  of  designation  for  this 
program  is  withdrawn  by  the  FAA. 

Proposed  Findings 

The  FAA  proposes  to  designate 
information  received  under  an  ASAP  as 
protected  under  49  U.S.C.  40123  and  14 
CFR  193.7  based  on  the  following 
findings: 

(1)  Summary  of  why  the  FAA  finds 
.  that  the  information  will  be  provided 

voluntarily. 

The  ASAP  finds  that  the  information 
will  be  provided  voluntarily.  No 
certificate  holder  is  required  to 
participate  in  ASAP,  and  no  employee 
is  required  to  submit  reports  even  if  his 
or  her  employer  participates  in  ASAP. 
An  ASAP  MOU  may  be  terminated  at 
any  time  by  any  of  the  parties  to  the 
MOU.  The  FAA  anticipates  that 
information  from  a  certificate  holder's 
ASAP  will  be  shared  with  the  FAA, 
because  the  voluntary  establishment  of 
an  ASAP  constitutes  a  partnership 
between  the  FAA  and  the  certificate 
•holder  in  the  interest  of  achieving  joint 
safety  improvement  goals. 

(2)  Description  of  the  type  of 
information  that  may  be  voluntarily 
provided  under  the  program  and  a 
summary  of  why  the  FAA  finds  that  the 
information  is  safety  or  security  related. 

An  ASAP  is  specifically  created  to 
provide  a  means  for  employees  to  report 
safety-related  events.  All  individual 
ASAP  reports  are  clearly  labeled  as 
such,  and  must  be  signed  by  each 


employee  seeking  the  enforcement 
incentives  available  under  an  ASAP.    " 
Two  types  of  reports  are  ordinarily 
submitted  under  the  ASAP:  safety- 
related  reports  that  appear  to  involve 
one  or  more  violations  of  the  regulations 
(e.g.  deviating  from  an  Air  Traffic 
Control  (ATC)-assigned  altitude);  and 
reports  that  identify  a  general  safety 
concern,  but  do  not  appear  to  involve  a 
violation  of  the  regulations  (e.g.  flight 
crewmember  concerns  that  the  design  of 
a  flight  checklist  could  lead  to  an  error). 
Each  ASAP  report  must  contain 
sufficiently  detailed  information  about  a 
safety  event  so  that  it  can  be  evaluated 
by  a  third  party.  If  the  report  is 
submitted  by  a  flight  crewmember.  and 
the  safety  event  involves  a  deviation 
from  an  ATC  clearance,  the  ASAP  report 
would  include  the  date,  time,  place, 
altitude,  flight  number,  and  ATC 
frequency,  along  with  a  description  of 
the  safety-related  event.  The  only  types 
of  reports  that  are  expected  to  be 
submitted  under  an  ASAP  are  those  that 
are  safety  or  security  related. 

(3)  Summary  of  why  the  FAA  finds 
that  the  disclosure  of  the  information 
would  inhibit  persons  from  voluntarily 
providing  that  tvpe  of  information. 

The  FAA  finds  that  disclosure  of  the 
information  would  inhibit  the  voluntar\- 
provision  of  that  type  of  information 
Certificate  holders  and  their  employees 
are  reluctant  to  share  sensitive  safety 
information  with  the  FAA.  including 
employee  self-reports  of  alleged 
violations,  if  such  submissions  might  be 
subject  to  public  disclosure.  A 
significant  impediment  to  the  sharing  of 
ASAP  information  with  the  ¥^A  is  the 
aviation  industry's  concern  over  public 
disclosure  of  the  information,  and,  if 
disclosed,  the  potential  for  it  to  be  used 
for  other  than  the  safety  enhancement 
purposes  for  which  the  ASAP  was 
created.  As  a  result,  certificate  holders 
have  not  permitted  ASAP  reports  and 
related  information  to  leave  the 
certificate  holder's  premises,  and  except 
for  ASAP  information  made  available 
for  review  by  the  FAA  ERC 
representative  at  the  certificate  holder's 
place  of  business,  no  ASAP  information 
is  presently  submitted  to  the  FAA.  This 
information  is  considered  to  be 
confidential  by  the  participating 
certificate  holders  and  their  employees 
who  are  involved  in  the  program. 
Withholding  such  information  from 
disclosure  is  consistent  with  the  FAAs 
safety  and  security  responsibilities 
because,  unless  the  FAA  can  provide 
assurance  that  it  will  nbt  be  disclosed, 
the  FAA  will  not  receive  the 
information.  If  the  FAA  does  not  receive 
the  information,  the  FAA  and  the  public 
will  be  deprived  of  the  opportunity  to 
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make  the  safety  improvements  that 
receipt  of  the  information  otherwise 
enables.  While  the  FAA  does  not 
anticipate  receiving  ASAP  reports  for 
retention  in  FAA  files  or  in  an  FAA 
database,  the  FAA  believes  that  the 
extraction  and  submission  of  certain 
categories  of  information  from  such 
reports  for  trending  purposes  could 
benefit  safety.  For  example,  an  FAA 
database  of  perceived  contributing 
factors  for  runway  incursions  (extracted 
from  ASAP  reports)  could  be  beneficial 
to  the  FAA  and  to  airlines  in  the 
development  of  corrective  strategies  to 
reduce  the  probability  of  such  incidents. 

(4)  Summary  of  why  the  receipt  of 
that  type  of  information  aids  in  fulfilling 
the  FAA 's  safety  and  security 
responsibilities. 

The  FAA  finds  that  receipt  of  ASAP 
information  aids  in  fulfilling  the  FAA's 
safety  and  security  responsibilities. 
Because  of  its  capacity  to  provide  early 
identification  of  needed  safety 
improvements,  an  ASAP  offers 
significant  potential  for  incident  and 
accident  avoidance.  FAA  experience  to 
date  has  clearly  established  that  an 
ASAP  can  produce  safety-related  data 
that  is  not  available  from  any  other 
soiu-ce.  For  example,  ASAP  reports 
concerning  runway  incursions  could 
potentially  identify  common  causal 
factors  in  producing  such  incidents. 
Receipt  of  this  hitherto  unavailable 
information  would  provide  the  FAA 
with  an  improved  basis  for  modifying 
procedures,  policies,  and  regulations  in 
order  to  improve  safety  and  efficiency. 
It  would  also  better  permit  the  FAA  to 
serve  as  a  national  safety  information 
resource  for  certificate  holders. 

(5)  Summary  of  why  withholding  such 
information  from  disclosure  would  be 
consistent  with  the  FAA 's  safety  and 
security  responsibilities,  including  a 
statement  as  to  the  circumstances  under 
which,  and  a  summary  of  why. 
withholding  such  information  from 
disclosure  would  not  be  consistent  with 
the  FAA 's  safety  and  security 
responsibilities,  as  described  in  14  CFR 
193.9. 

The  FAA  finds  that  withholding 
ASAP  information  provided  to  the  FAA 
is  consistent  with  the  FAA's  safetv 
responsibilities.  ASAP  specifically 
provides  that  corrective  action  will  be 
taken  when  necessary.  Corrective  action 
imder  ASAP  can  be  accomplished 
without  disclosure  of  protected 
information.  For  example,  for 
acceptance  under  the  ASAP,  the 
reporting  employee  must  comply  with 
ERC  recommendations  for  corrective 
action,  such  as  additional  training  for  an 
employee.  If  the  employee  fails  to 
complete  corrective  action  in  a  manner 


satisfactory  to  all  members  of  the  ERC, 
the  ASAP  event  will  be  referred  to  an 
appropriate  office  within  the  FAA  for 
any  additional  investigation, 
reexamination,  and/or  enforcement 
action,  as  appropriate.  In  addition, 
reports  that  appear  to  involve  possible 
criminal  activity,  substance  abuse, 
controlled  substances,  alcohol,  or 
intentional  falsification  will  be  referred 
to  an  appropriate  FAA  office  for  further 
handling.  The  FAA  may  use  such 
reports  for  any  enforcement  purposes, 
and  will  refer  such  reports  to  law 
enforcement  agencies,  if  appropriate. 

The  FAA  will  release  information 
submitted  under  an  ASAP  as  specified 
in  part  193  and  this  proposed  order.  In 
order  to  explain  the  need  for  changes  in 
FAA  policies,  procedures,  and 
regulations,  the  FAA  may  disclose  de- 
identified  (i.e.  the  identity  of  the  source 
of  the  information  and  the  names  of  the 
certificate  holder,  the  employee,  and 
other  persons  redacted)  summary 
information  that  has  been  extracted 
from  reports  under  the  ASAP.  The  FAA 
may  disclose  de-identified,  summarized 
ASAP  information  that  identifies  a 
systemic  problem  in  the  aviation 
system,  when  other  persons  need  to  be 
advised  of  the  problem  so  that  they  can 
take  corrective  action.  The  FAA  may 
disclose  de-identified  aggregate 
statistical  information  concerning  ASAP 
activities.  The  FAA  may  disclose 
independently  obtained  information 
relating  to  any  event  disclosed  in  an 
ASAP  report.  The  FAA  will  not  release 
the  content  of  an  excluded  ASAP  report, 
unless  that  excluded  report  involves 
criminal  activity,  substance  abuse, 
controlled  substances,  alcohol,  or 
intentional  falsification,  in  which  case  it 
would  be  contrary  to  public  safety  not 
to  disclose  such  information,  because  of 
the  egregious  nature  of  such  events.  The 
FAA  may  release  the  content  of  ASAP 
MOU's,  including  identification  of  the 
signatories  on  such  MOUs. 

(6)  Summary  of  how  the  FAA  will 
distinguish  information  protected  under 
part  193  from  information  the  FAA 
receives  from  other  sources. 

All  employees  ASAP  reports  are 
clearly  labeled  as  such,  and  either  a 
single  report  must  be  signed  by  all 
employees  seeking  the  enforcement 
incentives  available  under  an  ASAP  for 
the  event,  or  each  such  employee  must 
submit  a  separate  signed  report.  Any 
other  information  received  by  the  FAA 
from  the  certificate  holder  concerning 
the  content  of  ASAP  reports  except  for 
ASAP  reports  involving  possible 
criminal  activity,  substance  abuse, 
controlled  substances,  alcohol,  or 
intentional  falsification,  such  as 
statistical  analyses,  program  review 


reports,  and  trend  information,  must  be 
clearly,  labeled  as  follows  in  order  to  be 
protected  under  this  designation: 
"WARNING:  The  Information  in  this 
Document  May  Be  Protected  from 
Disclosure  under  49  U.S.C.  40123  and 
14  CFR  part  193." 

Proposed  Designation 

Accordingly,  the  Federal  Aviation 
Administration  hereby  proposes  to 
designate  the  above-described 
information  submitted  under  an  ASAP 
to  be  protected  under  49  U.S.C.  40123 
and  14  CFR  part  193. 

Issued  in  Washington,  DC,  on  August  14, 
2002. 

Nicholas  A.  Sabatini, 

Associate  Administrator  for  Regulation  and 

Certification. 

[FR  Doc.  02-22270  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  JUSTICE 
Drug  Enforcement  Administration 

21  CFR  Part  1310 

[DEA-222C] 

RIN1117-AA64 

Chemical  Mixtures  Containing  Gamma- 
butyroiactone 

agency:  Drug  Enforcement 
Administration  (DEA),  Justice. 
ACTION:  Advance  notice  of  proposed 
rulemaking;  correction. 

summary:  On  July  19,  2002,  the  Drug 
Enforcement  Administration  (DEA) 
published  an  Advance  Notice  of 
Proposed  rulemaking  in  the  Federal 
Register  requesting  information 
regarding  chemical  mixtures  containing 
the  List  I  chemical  gamma- 
butyrolactone  (GBL)  (67  FR  47493).  This 
document  contained  an  inaccurate  U.S. 
Code  citation.  This  document  corrects 
this  error. 

FOR  FURTHER  INFORMATION  CONTACT: 
Frank  L.  Sapienza, ,  Chief,  Drug  and 
Chemical  Evaluation  Section,  Office  of 
Diversion  Control,  Drug  Enforcement 
Administration,  Washington,  DC  20537, 
Telephone  (202)  307-7183. 

SUPPLEMENTARY  INFORMATION:  On  July 
19,  2002,  the  Drug  Enforcement 
Administration  (DEA)  published  an 
Advance  Notice  of  proposed 
Rulemaking  (ANPRM)  in  the  Federal 
Register  regarding  chemical  mixtures 
containing  the  List  I  chemical  gamma- 
butyrolactone.  Within  this  ANPRM,  on 
page  47493,  in  the  second  column,  five 
lines  from  the  bottom,  in  the  sentence 
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that  reads:  "Until  regidations  which 
delineate  criteria  and  procedures  for 
exempting  specific  GBL-containing 
chemical  mixtiues  are  finalized, 
according  to  21  U.S.C.  802{39)(4)(v), 
DEA  has  treated  GBL-containing 
chemical  mixtures  as  being  exempt  from 
the  chemical  regulatory  requirements  of 
the  CSA.",  DEA  inadvertently  miscited 
the  U.S.  Code  citation.  The  sentence 
should  read:  "Until  regulations  which 
delineate  criteria  and  procedures  for 
exempting  specific  GBL-containing 
chemical  mixtures  are  finalized, 
according  to  21  U.S.C.  802(39)(A)(v), 
DEA  has  treated  GBL-containing 
chemical  mixtures  as  being  exempt  from 
the  chemical  regulatory  requirements  of 
the  CSA."  This  document  corrects  this 
citation. 

Dated:  August  21,  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator,  Office  of 
Diversion  Control. 
[FR  Doc.  02-22555  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  4410-09-P 


DEPARTMErfT  OF  DEFENSE 
Department  of  the  Air  Force 

32  CFR  Part  861 
RIN  0701-AA67 

Department  of  Defense  Commercial  Air 
Transportation  Quality  and  Safety 
Review  Program 

AGENCY:  Department  of  the  Ah  Force, 

DOD. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Department  of  the  Air 
Force  proposes  to  revise  the  Department 
of  Defense  Commercial  Transportation 
Quality  and  Safety  Review  Program.  The 
current  version  of  the  program  is  being 
updated  to  reflect  current  and 
anticipated  policies.  The  public  is 
invited  to  submit  comments  on  these 
changes  to  the  point  of  contact  listed 
below. 

DATES:  Submit  comments  on  or  before 
September  20,  2002. 
ADDRESSES:  Address  all  comments 
concerning  this  proposed  rule  to  Mr. 
Merlin  Ljmian,  Air  Mobility  Command, 
HQ  AMC/DOB,  402  Scott  Drive,  Unite 
3A1,  Scott  AFB,  IL  62225-5302. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Merlin  Lyman,  618-229-4801. 
SUPPLEMENTARY  INFORMATION:  This 
action  is  authorized  by  10  U.SiC.  8013 
and  10  U.S.C.  2640.  The  Department  of 
the  Air  Force  has  determined  that  this 
rule  is  not  a  major  rule  because  it  will 


not  have  an  annual  effect  on  the 
economy  of  $100  million  or  more.  The 
Secretary  of  the  Air  Force  has  certified 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act,  5  U.S.C.  601  to  612, 
because  this  rule  does  not  have  a 
significant  economic  impact  on  small 
entities  as  defined  by  the  Act,  and  does 
not  impose  any  obligatory  information 
requirements  beyond  internal  Air  Force 
use.  This  document  proposes  extensive 
revisions  and  should  be  reviewed  in  its 
entirety. 

List  of  Subjects  in  32  CFR  Part  861 

Administrative  practice  and 
preceding.  Air  carriers,  Aviation  safety, 
Military  air  transportation. 

For  the  reasons  set  forth  in  the 
preamble,  the  Air  Force  is  proposing  to 
revise  32  CFR  Part  861  to  read  as 
follows: 

PART  861— DEPARTMENT  OF 
DEFENSE  COMMERCIAL  AIR 
TRANSPORTATION  QUALITY  AND 
SAFETY  REVIEW  PROGRAM 

Sec. 

861.1  References. 

861.2  Purpose. 

861.3  Definitions. 

861.4  DOD  commercial  air  transportation 
quality  and  safety  review  program. 

861.5  DOD  Commercial  Airlift  Review 
Board  procedures. 

861.6  DOD  review  of  foreign  air  carriers. 

861.7  Disclosure  of  voluntarily  provided 
safety-related  information. 

Authority:  10  U.S.C.  2640,  8013. 

§861.1    References. 

The  following  references  apply  to  this 
part: 

(a)  10  U.S.C.  2640,  Charter  Air 
Transportation  of  Members  of  the 
Armed  Forces. 

Cb)  Department  of  Defense  Directive 
4500.53,  Department  of  Defense 
Commercial  Air  Transportation  Quality 
and  Safety  Review  Program. 

§861.2    Purpose. 

Department  of  Defense  Directive 
4500.53,  Department  of  Defense 
Commercial  Air  Transportation  Quality 
and  Safety  Review  Program,  charges  the 
Coinmander-in-Chief  (CINC),  United 
States  Transportation  Command 
(USTRANSCOM),  with  ensimng  the 
establishment  of  safety  requirements 
and  criteria  for  evaluating  civil  air 
carriers  and  operators  (hereinafter 
collectively  referred  to  as  "air  carriers") 
providing  air  transportation  and 
operational  support  services  to  the 
Department  of  Defense  (DOD).  It  also 
charges  the  CINC  with  ensiuing  the 
establishment  of  a  Commercial  Airlift 


Review  Board  (CARB)  and  providing 
policy  guidance  and  direction  for  its 
operation.  This  part  establishes  DOD 
quality  and  safety  criteria  for  air  carriers 
providing  or  seeking  to  provide  air 
transportation  and,  at  the  discretion  of 
the  CARB  or  higher  authority, 
operational  support  services  to  the  DOD. 
This  part  also  includes  the  operating 
procedures  of  the  CARB.  The  CARB  has 
the  authority  to  suspend  air  carriers 
from  DOD  use  or  take  other  actions 
when  issues  of  air  carrier  quality  and  air 
safety  arise. 

§861.3    Definitions. 

(a)  Air  carrier.  Individuals  or  entities 
that  operate  commercial  fixed  and 
rotary  wing  aircraft  in  accordance  with 
the  Federal  Aviation  Regulations  (14 
CFR  chapter  I)  or  equivalent  regulations 
issued  by  a  country's  Civil  Aviation 
Authority  (CAA)  and  which  provide  air 
transportation  or  operational  support 
services.  Commercial  air  carriers  under 
contract  with,  or  operating  on  behalf  of 
the  DOD  shall  have  a  FAA  or  CAA 
certificate. 

(b)  Air  transportation  services.  The 
transport  of  DOD  personnel  or  cargo  by 
fixed  or  rotary  wing  commercial  aircraft, 
where  such  services  are  acquired 
primarily  for  the  transportation  of  DOD 
persoimel  and  cargo,  through  donation 
or  any  form  of  contract,  tender,  blanket 
ordering  agreement.  Government  charge 
card,  Government  or  conamercial 
transportation  request  (TR),  bill  of 
lading,  or  similar  instruments.  Air 
transportation  services  also  include 
medical  evacuation  services, 
paratrooper  drops,  and  charter  airlift 
and  group  travel  arranged  by  the 
Military  Service  Academies,  foreign 
military  sales,  nonappropriated  fund 
instrumentalities  by  other  DOD  and 
non-DOD  activities  for  DOD  personnel. 
All  air  carriers  providing  air 
transportation  services  to  DOD  must 
have  a  FAA  or  CAA  certificate.  The 
policy  contained  in  this  Directive  shall 
not  apply  to  individually  procured, 
discretionary  air  travel,  such  as  that 
associated  with  military  leave  or  pass. 

(c)  Civil  Aviation  Authority  (CAA). 
The  CAA  refers  to  the  organization 
within  a  coimtry  that  has  the  authority 
and  responsibility  to  regulate  civil 
aviation.  The  term  CAA  is  used 
throughout  this  part  since  these 
requirements  are  applicable  to  both  U.S. 
and  foreign  carriers  doing  business  with 
DOD.  The  term  CAA  thus  includes  the 
U.S.  Federal  Aviation  Administration 
(FAA). 

(d)  Code  sharing.  Code  sharing  is  a 
marketing  arrangement  in  which  an  air 
carrier  places  its  designator  code  on  a 
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flight  operated  by  another  air  carrier  and 
sells  tickets  for  that  flight. 

(e)  DOD  approval.  DOD  approval  in 
the  context  of  this  part  refers  to  the 
process  by  which  air  carriers  seeking  to 
provide  passenger  or  cargo  airlift 
services  (hereinafter  referred  to  as  air 
transportation  services)  to  the  DOD 
must  be  screened  and  evaluated  by  the 
DOD  Air  Carrier  Survey  and  Analysis 
Office  or  other  entity  authorized  by  the 
CARB,  and  approved  for  DOD  use  by  the 
CARB.  Once  initial  approval  is 
obtained,  a  DOD  approved  air  carrier 
must  remain  in  an  approved  status  to  be 
eligible  for  DOD  business.  Although  not 
generally  required,  the  CARB  or  higher 
authority  may,  on  a  case-by-case  basis, 
require  DOD  approval  of  air  carriers 
providing  operational  support  services 
to  DOD. 

(f)  DOD  air  carrier  safety  and  quality 
review  process.  Includes  four  possible 
levels  of  review  with  increasing 
authority.  The  responsibilities  of  each 
are  described  in  more  detail  in  the 
reference  in  §  861.1(b).  These  levels 
consist  of  the: 

(1)  DOD  Air  Carrier  Survey  and 
Analysis  Office; 

(2)  DOD  Commercial  Airlift  Review 
Board(CARB); 

(3)  Commander-in-Chief,  U.S. 
Transportation  Command,  or 
USCINCTRANS:  and 

(4)  Secretary  of  Defense.  (Note:  A 
DOD-level  body,  the  Commercial  Airlift 
Review  Authority,  or  CARA,  provides 
advice  and  recommendations  to  the 
Secretary  of  Defense.) 

(g)  Federal  Aviation  Administration 
(FAA)  International  Safety  Assessment 
(lASA)  program  and  categories.  The 
FAA  LASA  program  assesses  the  ability 
of  a  foreign  country's  CAA  to  adhere  to 
international  standards  established  by 
the  United  Nations'  technical  agency  for 
aviation,  the  International  Civil 
Aviation  Organization  (ICAO).  The  FAA 
has  established  ratings  for  the  status  of 
countries  as  follows: 

(1)  Category  1 — Does  Comply  with 
ICAO  Standards.  A  country's  CAA  has 
been  found  to  license  and  oversee  air 
carriers  in  accordance  with  ICAO 
aviation  safety  standards. 

(2)  Category  2 — Does  Not  Comply  with 
ICAO  Standards.  A  country's  CAA  does 
not  meet  ICAO  standards  for  aviation 
oversight.  Operations  to  the  U.S.  by  a 
carrier  from  a  Category  2  country  are 
limited  to  those  in  effect  at  the  time  a 
country  is  classified  as  Category  2  and 
are  subjected  to  heightened  FAA 
surveillance.  Expansion  or  changes  in 
services  to  the  U.S.  are  not  permitted 
while  a  coimtry  is  in  Category  2  status 
unless  the  carrier  arranges  to  have  new 
services  conducted  by  an  air  carrier 


from  a  Category  1  country.  Category  2 
countries  that  do  not  have  operations  to 
the  U.S.  at  the  time  of  the  FAA 
assessment  are  not  permitted  to 
commence  such  operations  unless  it 
arranges  to  have  its  flights  conducted  by 
an  air  carrier  from  a  Category  1  country. 

(3)  Non-rated.  A  country's  CAA  is 
labeled  "non-rated"  if  it  has  not  been 
assessed  by  the  FAA. 

(h)  GSA  City  Pair  Program.  A  program 
managed  by  the  General  Services 
Administration  in  which  U.S.  air 
carriers  compete  for  annual  contracts 
awarding  U.S.  govenunent  business  for 
specific  domestic  and  international 
scheduled  service  city  pair  routes. 

(i)  Group  travel.  Twenty-one  or  more 
passengers  on  orders  from  the  same 
organization  traveling  on  the  same  date 
to  the  same  destination  to  attend  the 
same  function. 

(j)  Letter  of  Warning.  A  notice  to  a 
DOD  approved  air  carrier  of  a  failuure  to 
satisfy  safety  or  airworthiness 
requirements  which,  if  not  remedied, 
may  result  in  temporary  nonuse  or 
suspension  of  the  air  carrier  by  the 
DOD.  Issuance  of  a  Letter  of  Warning  is 
not  a  prerequisite  to  a  suspension  or 
other  action  by  the  CARB  or  higher  DOD 
authority. 

(k)  On-site  Capability  Survey.  The 
most  comprehensive  evaluation 
performed  by  DOD's  Air  Carrier  Survey 
and  Analysis  Office.  Successful 
completion  of  this  evaluation  is 
required  of  most  air  carriers  before  they 
may  be  approved  to  provide  air 
transportation  services  to  DOD.  Once 
approved,  air  carriers  are  subject  to 
periodic  On-site  Capability  Surveys,  as 
specified  at  Enclosure  3  of  the  reference 
in  §861. 1(b). 

(1)  Operational  support  services. 
Missions  performed  by  air  carriers  that 
use  fixed  or  rotary-winged  aircraft  to 
provide  services  other  than  air 
transportation  services  as  definedin 
paragraph  (b)  of  this  section.  Examples 
include,  but  are  not  limited  to,  range 
instrumentation  and  services,  target- 
towing,  sling  loads,  and  electronic 
countermeasures  target  flights.  Air 
carriers  providing  only  operational 
support  services  do  not  require  advance 
DOD  approval  and  are  not  subject  tojhe 
initial  or  periodic  on-site  survey 
requirements  under  this  part,  imless 
directed  by  the  CARB  or  higher 
authority.  All  air  carriers  providing 
operational  support  services  to  DOD 
must  have  a  FAA  or  CAA  certificate  and 
are  required  to  maintain  applicable  FAA 
or  CAA  standards  absent  deviation 
authority  obtained  piusuant  to  14  CFR 
119.55  or  similar  CAA  rules. 

(m)  Performance  assessments. 
Reviews  conducted  by  U.S.  air  carriers 


when  evaluating  foreign  air  carriers 
with  which  they  have  code  share 
arrangements,  using  performance-based 
factors.  Such  assessments  include 
reviewing  a  variety  of  air  carrier  data 
including  history,  safety,  scope/size, 
financial  condition,  equipment,  flight 
operations  and  airworthiness  issues. 

(n)  Performance  evaluations.  Reviews 
conducted  by  DOD  as  directed  in  the 
references  in  §  861.1(a)  and  (b).  These 
evaluations  include  a  review  of  air 
carrier  flight  operations,  maintenance 
departments,  safety  programs  and  other 
air  carrier  areas  as  necessary. 
Performance  evaluations  are  not 
conducted  on-site,  but  rely  on 
information  collected  primarily  from  the 
FAA  and  the  National  Transportation 
Safety  Board  (NTSB). 

(0)  Preflight  safety  inspection.  A 
visual  safety  inspection  of  the  interior 
and  exterior  of  an  air  carrier's  aircraft 
performed  by  DOD  personnel  in 
accordance  with  the  references  in 

§  861.1(a)  and  (b). 

(p)  Suspension.  The  exclusion  of  an 
air  carrier  from  providing  services  to  the 
DOD.  The  period  of  suspension  will 
normally: 

(1)  Remain  in  effect  until  the  air 
carrier  furnishes  satisfactory  evidence 
that  the  conditions  causing  the 
suspension  have  been  remedied  and  has 
been  reinstated  by  the  CARB;  or 

(2)  Be  for  a  fixed  period  of  time  as 
determined  at  the  discretion  of  the 
CARB.  - 

(q)  Temporary  nonuse.  The  immediate 
exclusion  of  a  DOD  approved  air  carrier 
from  providing  services  to  the  DOD 
pending  a  decision  on  suspension. 
Normally,  temporary  nonuse  will  be  for 
a  period  of  30  days  or  less.  However,  by 
mutual  agreement  of  the  CARB  and  the 
air  carrier  involved,  a  suspension 
hearing  or  decision  may  be  delayed  and 
the  air  carrier  continued  in  a  temporary 
nonuse  status  for  an  extended  period  of 
time. 

(r)  Voluntarily  provided  safety-related 
information.  Information  which  consists 
of  nonfactual  safety-related  data, 
reports,  statements,  and  other 
information  provided  to  DOD  by  an  air 
carrier  at  any  point  in  the  evaluation 
process  described  in  this  Part.  It  does 
not  include  factual  safety-related 
information,  such  as  statistics, 
maintenance  reports,  training  records, 
flight  planning  information,  and  the 
like. 

§  861 .4    DOD  commercial  air  transportation 
quality  and  safety  review  program. 

(a)  General.  The  EKDD,  as  a  customer 
of  air  transportation  and  operational 
support  services,  expects  air  carriers 
used  by  DOD  to  employ  programs  and 
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business  practices  that  not  only  ensure 
good  service  but  also  enhance  the  safety, 
operational,  and  maintenance  standards 
established  by  applicable  Civil  Aviation 
Authority  (CAA)  regulations. 
Accordingly,  and  as  required  by  the 
references  in  §  861.1(a)  and  (b),  the  DOD 
has  established  a  set  of  quality  and 
safety  criteria  and  requirements  that 
reflect  the  type  programs  and  practices 
DOD  seeks  from  air  carriers  providing 
services  to  DOD.  Air  carriers  must  meet 
and  maintain  these  requirements  in 
order  to  be  eligible  for  DOD  business. 
Air  carriers  providing  air  transportation 
services  to  DOD  either  directly  .by 
contract  or  agreement,  or  indirectly    . 
through  the  General  Services 
Administration  (GSA)  City  Pair  Program 
or  some  other  arruigement,  must  be 
approved  by  DOD  prior  to  providing 
such  services  and  remain  in  an 
approved  status  throughout  the  contract, 
agreement,  or  arrangement  performance 
period.  This  approval  entails  successful 
completion  of  initial  and  recurring  on- 
site  surveys  as  well  as  periodic 
performance  evaluations  in  accordance 
with  the  reference  in  §  861.1(b).  The 
quality  and  safety  criteria  and 
requirements  set  forth  in  this  part 
complement  rather  than  replace  the 
CAA  criteria  applicable  to  air  carriers. 
Air  carriers  normally  remain  fully 
subject  to  applicable  CAA  regulations 
(CAils)  while  performing  business  for 
the  DOD,  even  when  the  aircraft 
involved  is  used  exclusively  for  DOD 
missions.  The  inspection  and  oversight 
criteria  set  forth  in  this  part  do  not,  as 
a  general  rule,  apply  to  air  carriers 
providing  only  operational  support 
services  to  DOD.  However,  in  the  event 
concerns  relating  to  the  safety  of  such  a 
carrier  arise,  the  CARB  or  higher 
authority  may,  on  a  case-by-case  basis, 
direct  an  appropriate  level  of  oversight 
under  the  authority  of  this  part. 

(b)  Applicability.  (1)  The  evaluation, 
quality  and  safety  criteria  and 
requirements  set  forth  in  this  part  apply 
to  air  carriers  providing  or  seeking  to 
provide  air  transportation  services  to 
DOD. 

(2)  Foreign  air  carriers  performing 
portions  of  GSA  City  Pair  routes 
awarded  to  U.S.  air  carriers  under  a 
code-sharing  arrangement,  as  well  as 
foreign  air  carriers  providing 
individually-ticketed  passenger  service 
to  DOD  personnel  traveling  on  official 
business,  may  be  subject  to  limited 
oversight  and  review  pursuant  to 
§861.6. 

(3)  The  inspection  and  oversight 
requirements,  as  well  as  the  quality  and 
safety  criteria  of  this  part  may,  on  a 
case-by-case  basis  and  at  the  discretion 
of  the  CARB  or  higher  authority,  be 


applied  to  air  carriers  seeking  to  provide 
or  providing  operational  support 
services  as  defined  in  §  861.3(1). 

(4)  The  inspection  and  oversight 
requirements  of  this  part  do  not  apply 
to  aircraft  engaged  in  medical  transport 
services  if  procured  under  emergency 
conditions  to  save  life,  limb  or  eyesight. 
Likewise,  the  inspection  and  oversight 
requirements  of  this  part  are  not 
applicable  when  DOD  is  not  involved  in 
the  procxirement  of  the  medical 
transportation  services.  For  example, 
when  specific  medical  treatment  is 
obtained  on  an  individual  basis  by  or  for 
DOD  personnel  with  medical 
transportation  provided,  as  needed,  at 
the  direction  of  the  non-DOD  medical 
care  giver.  This  includes  situations 
where  DOD,  through  TRICARE  or 
otherwise,  pays  for  such  transportation 
as  part  of  the  costs  of  medical  services 
provided. 

(c)  Scope  and  nature  of  the  evaluation 
program.  (1)  Evaluation  requirement. 
The  provision  of  air  transportation 
services  under  a  contract  or  agreement 
with  or  on  behalf  of  DOD,  requires  the 
successful  completion  of  an  initial  on- 
site  survey  and  approval  by  the  CARB 
under  this  part  in  order  to  be  eligible  for 
DOD  business.  In  addition,  U.S.  air 
carriers  awarded  contracts  under  the 
GSA  City  Pair  Program,  including  those 
that  perform  part  of  the  contract  under 
a  code-sharing  arrangement  with  the 
U.S.  air  carrier  awarded  the  contract, 
must  successfully  complete  an  initial 
on-site  survey  and  be  approved  by  the 
CARB  for  DOD  use  under  this  part  prior 
to  begiiming  performance  of  the  GSA 
contract.  Once  approved  by  DOD,  air 
carriers  providing  air  transportation 
services  are  subject  to  reciuring  on-site 
surveys  and  performance  evaluations 
and  assessments  throughout  the 
duration  of  the  relevant  contract  or 
agreement.  The  frequency  and  scope  of 
these  surveys  and  performance  reviews 
will  be  in  accordance  with  Enclosure  3 
of  the  reference  in  §  861.1(b). 

(2)  Office  of  primary  responsibility. 
Evaluations  are  performed  by  the  DOD 
Air  Carrier  Survey  and  Analysis  Office 
located  at  Scott  Air  Force  Base,  Illinois. 
The  mailing  address  of  this  office  is  HQ 
AMC/DOB,  402  Scott  Drive  Unit  3A1, 
Scott  AFB  IL  62225-5302.  The  website 
address  is  https://public.scott.af  mil/ 
hqamc/dob/index.htm. 

(3)  Items  considered  in  the  evaluation 
process.  The  specifics  of  the  applicable 
DOD  contract  or  agreement  (if  any),  the 
applicable  CAA  regulations,  and  the 
experienced  judgment  of  DOD 
persoimel  will  be  used  to  evaluate  an  air 
carrier's  capability  to  perform  services 
for  DOD.  The  survey  may  also  include, 
with  the  air  carrier's  coordination, 


observation  of  cockpit  crew 
performance,  as  well  as  ramp 
inspections  of  selected  company 
aircraft.  In  the  case  of  air  carriers 
seeking  to  provide  air  transportation 
services,  after  satisfactory  completion  of 
the  initial  survey  and  approval  by  the 
CARB  as  a  DOD  air  carrier,  follow-up 
surveys  will  be  conducted  on  a 
recurring  basis  and  when  otherwise 
required  to  validate  adherence  to  DOD 
quality  and  safety  requirements.  DOD 
personnel  will  also  assess  these  quality 
and  safety  requirements  when 
conducting  periodic  air  carrier 
performance  evaluations.  The  size  of  an 
air  carrier,  along  with  the  type  and 
scope  of  operations  will  be  considered 
during  the  on-site  siu^ey.  For  example, 
while  an  air  taxi  operator  may  not  have 
a  formal  flight  control  function,  such  as 
a  24-hoiu  dispatch  organization,  that 
same  air  taxi  operator  is  expected  to 
demonstrate  some  type  of  effective  flight 
following  capability.  On  the  other  hand, 
a  major  air  carrier  is  expected  to  have 
a  formal  flight  control  or  dispatch 
function.  Both,  however,  will  be 
evaluated  based  on  the  effectiveness  and 
quality  of  whatever  flight  following 
function  they  do  maintain.  In  the  case 
of  air  carriers  seeking  to  provide 
operational  support  services,  the  type, 
scope  and  frequency  of  evaluation,  if 
any.  performed  by  DOD  or  other  entity 
will  be  as  directed  by  the  CARB  or 
higher  authority. 

(d)  Status  of  aircraft  performing 
services  for  DOD.  All  air  carriers 
providing  air  transportation  or 
operational  support  services  to  the  DOD 
shall  have  FAA  or  CAA  air  carrier  or 
commercial  operator  certificates  and 
shall  remain  under  FAA  and/or  CAA 
regulatory  and  safety  oversigHt  during 
performance  of  the  DOD  mission. 
Aircraft  performing  services  for  or  on 
behalf  of  DOD  shall  be  on  the  air 
carrier's  operating  certificate,  and 
remain  on  that  certificate  while 
performing  the  DOD  mission.  The 
installation  of  any  special  equipment 
needed  to  perform  services  for  DOD 
shall  be  FAA  or  CAA  approved  or  an 
appropriate  FAA  or  CAA  waiver 
obtained. 

(e)  Evaluation  requirements.  The  air 
carrier  requirements  stated  in  this  part 
provide  the  criteria  against  which 
would-be  DOD  and  GSA  City  Pair 
Program  air  carrier  contractors,  as  well 
as  air  carriers  providing  services  on 
behalf  of  DOD,  may  be  subjectively 
evaluated  by  DOD.  These  requirements 
are  neither  all-inclusive  nor  inflexible  in 
natvure.  They  are  not  replacements  for 
the  certification  criteria  and  other 
regulations  established  by  the  CAA. 
Rather,  these  requirements  complement 
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CAA  certification  criteria  and 
regulations  and  describe  the  enhanced 
level  of  service  required  by  DOD.  The 
relative  weight  accorded  these 
requirements  in  a  given  case,  as  well  as 
the  determination  of  whether  an  air 
carrier  meets  or  exceeds  them,  is  a 
matter  within  the  sole  discretion  of  the 
DOD  Air  Carrier  Survey  and  Analysis 
Office  and  the  CARB,  subject  to  the 
statutory  minimums  provided  in  the 
reference  in  §  861.1(a). 

(1)  Quality  and  safety  requirements — 
prior  experience.  U.S.  and  foreign  air 
carriers  applying  for  DOD  approval  in 
order  to  conduct  air  transportation 
services  for  or  on  behalf  of  DOD  under 
a  contract  or  agreement  with  DOD.  the 
GSA  City  Pair  Program,  or  by  some 
other  arrangement  are  required  to 
possess  12  months  of  continuous  service 
equivalent  to  the  service  sought  by 
DOD.  In  applying  this  requirement,  the 
following  guidance  will  be  used  by  DOD 
authorities: 

(i)  "12  months"  refers  to  the  12 
calendar  months  immediately  preceding 
the  request  for  DOD  approval. 

(ii)  "Continuous"  service  means  the 
carrier  must  have  performed  revenue- 
generating  services  of  the  nature  for 
which  DOD  approval  is  sought,  as  an 
FAA  Part  121,  125,  127,  or  135  (14  CFR 
part  121,  125,  127.  or  135)  air  carrier  (or 
foreign  CAA  equivalent  if  appropriate) 
on  a  recurring,  substantially 
uninterrupted  basis.  The  services  must 
have  occurred  with  such  frequency  and 
regularity  as  to  clearly  demonstrate  the 
carrier's  ability  to  perform  and  support 
sustained,  safe,  reliable,  and  regular 
services  of  the  type  DOD  is  seeking. 
Weekly  flight  activity  is  normally 
considered  continuous,  while  sporadic 
or  seasonal  operations  (if  such 
operations  are  the  only  operations 
conducted  by  the  carrier)  may  not 
suffice  to  establish  a  carrier's  ability  to 
perform  and  support  services  in  the 
sustained,  safe,  rehable,  and  regular 
manner  required  by  DOD.  The  ability  of 
a  carrier  to  perform  services  of  the  type 
sought  by  DOD  may  be  called  into 
question  if  there  have  been  lengthy 
periods  of  time  during  the  qualifying 
period  in  which  the  carrier  has  not 
operated  such  services.  Consequently, 
any  cessation,  or  nonperformance  of  the 
type  of  service  for  which  approval  is 
sought  may,  if  it  exceeds  30  days  in 
length  during  the  qualifying  period  and 
depending  on  the  underlying  factual 
circumstances,  necessitate  "restarting" 
the  12-month  continuous  service  period 
needed  to  obtain  DOD  approval. 

(iii)  "Equivalent  to  the  services  sought 
by  DOD"  means  service  offered  to 
qualify  for  EKDD  approval  must  be 
substantially  equivalent  to  the  type  of 


service  sought  by  DOD.  The  prior 
experience  must  be  equivalent  in 
difficulty  and  complexity  with  regard  to 
the  distances  flown,  weather  systems 
encountered,  international  and  national 
procedures,  the  same  or  similar  aircraft, 
schedule  demands,  aircrew  experience, 
number  of  passengers  handled, 
frequency  of  operations,  and 
management  required.  There  is  not  a  set 
formula  for  determining  whether  a 
particular  type  of  service  qualifies.  The 
performance  of  cargo  services  is  not 
considered  to  be  "substantially 
equivalent"  to  the  performance  of 
passenger  services,  and  may  not  be  used 
to  meet  the  12  continuous  months 
requirement  for  passenger  services. 
However,  when  a  carrier  already 
providing  cargo  services  to  DOD  applies 
to  carry  passengers,  the  CARB  may 
consider  the  carrier's  cargo  performance 
and  experience  in  assessing  whether  a 
carrier  is  qualified  to  carry  passengers 
on  a  specific  type  or  category  of  aircraft, 
over  certain  routes  or  stage  lengths,  or 
under  differing  air  traffic  control, 
weather,  or  other  conditions.  The 
following  examples  are  illustrative  and 
not  intended  to  reflect  or  predict  CARB 
action  in  any  given  case: 

Example  1 :  Coyote  Air  has  operated 
commercial  passenger  commuter  operations 
in  the  U.S.  for  a  numt)er  of  years  flying  a 
variety  of  twin-engine  turboprop  aircraft. 
They  have  also  been  a  DOD-approved  cargo 
carrier,  providing  international  cargo  services 
using  E)C-10  freighter  aircraft.  Coyote  Air 
purchases  a  passenger  version  DC-10.  and 
seeks  DOD  approval  to  provide  international 
passenger  service  for  DOD.  The  CARB  may 
decide  that  although  Coyote  Air  has  provided 
passenger  services  for  12  continuous  months, 
those  services  are  not  substantially 
equivalent  to  those  being  sought  by  DOD. 
While  the  carrier  may  have  considerable 
operational  experience  with  the  DC-10,  its 
commuter  passenger  operations  are  not 
substantially  equivalent  to  the  service  now 
proposed — international  passenger  services 
on  large  jet  aircraft. 

Example  2:  Acme  Air  has  been  a  DOD- 
approved  cargo  carrier  for  several  years, 
operating  domestic  and  international 
missions  with  MD-11  freighter  aircraft.  At 
the  same  time,  Acme  has  been  performing 
commercial  international  passenger  services 
with  B-757  aircraft.  Acme  Air  purchases  a 
MD-1 1  passenger  aircraft  and  applies  to 
perform  passenger  services  for  DOD  using  the 
MD-11.  Assuming  Acme  has  performed  B- 
757  passenger  service  for  12  continuous 
months  immediately  preceding  its 
application,  the  CARB  may  consider  these 
passenger  services  substantially  equivalent  to 
those  proposed  since  both  involve  the 
operation  of  large  multi-engine  aircraft  in  an 
international  environment.  The  CARB  may 
also  consider  Acme's  operational  history 
with  its  MD-1 1  freighter  aircraft  in 
determining  whether  the  carrier  is  competent 


to  provide  MD-11  passenger  service  in  the 
same  environment. 

(iv)  Once  approved  by  DOD,  an  air 
carrier's  failure  to  maintain  continuous 
operations  of  the  type  for  which 
approval  has  been  granted  may,  at  the 
discretion  of  the  CARB,  be  grounds  for 
nonuse  or  suspension  under  this  part, 
rendering  the  carrier  ineligible  for  DOD 
business  during  the  nonuse  or 
suspension  period.  Any  cessation  or 
nonperformance  of  the  type  of  service 
for  which  approval  has  been  obtained 
may,  if  it  exceeds  30  days  in  length  and 
depending  on  the  circumstances, 
provide  the  basis  for  the  CARB  to  take 
appropriate  action. 

(2)  Quality  and  safety  requirements — 
air  carrier  management.  Management 
has  clearly  defined  safety  as  the  number 
one  company  priority,  and  safety  is 
never  sacrificed  to  satisfy  passenger 
concern,  convenience,  or  cost.  Policies, 
procediu-es,  and  goals  that  enhance  the 
CAA's  minimum  operations  and 
maintenance  standards  have  been 
established  and  implemented.  A 
cooperative  response  to  CAA 
inspections,  critiques,  or  comments  is 
demonstrated.  Proper  support 
infrastructure,  including  facilities, 
equipment,  parts,  and  qualified 
persoimel,  is  provided  at  the  certificate 
holder's  primary  facility  and  en  route 
stations.  Personnel  with  aviation 
credentials  and  experience  fill  key 
management  positions.  An  internal 
quality  audit  program  or  other  method 
capable  of  identifying  in-house 
deficiencies  and  measuring  the 
company's  compliance  with  their  stated 
policies  and  standards  has  been 
implemented.  Audit  results  are 
analyzed  in  order  to  determine  the 
cause,  not  just  thesymptom,  of  any 
deficiency.  The  result  of  soimd  fiscal 
policy  is  evident  throughout  the 
company.  Foreign  code-sharing  air . 
carrier  partners  are  audited  at  least 
every  two  years  using  DOD-approved 
criteria  and  any  findings  resolved. 
Comprehensive  disaster  response  plans 
and,  where  applicable,  family  support 
plans,  must  be  in  place  and  exercised  on 
a  regular  basis. 

(3)  Quality  and  safety  requirements — 
operations. 

(i)  Flight  safety.  Established  policies 
that  promote  flight  safety.  These 
policies  are  infused  among  all  aircrew 
and  operational  personnel  who  translate 
the  policies  into  practice.  New  or 
revised  safety-related  data  are  promptly 
disseminated  to  affected  personnel  who 
imderstand  that  deviation  from  any 
established  safety  policy  is 
unacceptable.  An  audit  system  that 
detects  unsafe  practices  is  in  place  and 
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a  feedback  structure  informs 
management  of  safety  policy  results 
including  possible  safety  problems. 
Management  ensures  that  corrective 
actions  resolve  every  unsafe  condition. 

(ii)  Flight  operations.  Established 
flight  operations  policies  and 
procedures  are  up-to-date,  reflect  the 
current  scope  of  operations,  and  are 
clearly  defined  to  aviation  department 
employees.  These  adhered-to 
procedures  are  further  supported  by  a 
flow  of  cvurent,  management-generated 
safety  and  operational  communications. 
Managers  are  in  touch  with  mission 
requirements,  supervise  crew  selection, 
and  ensure  the  risk  associated  with  all 
flight  operations  is  reduced  to  the 
lowest  acceptable  level.  Flight  crews  are 
free  from  luidue  management  pressure 
and  are  comfortable  with  exercising 
their  professional  judgment  during 
flight  activities,  even  if  such  actions  do 
not  support  the  flight  schedule. 
Effective  lines  of  communication  permit 
feedback  bom  line  crews  to  operations 
managers.  Persoimel  records  are 
maintained  and  reflect  such  data  as 
experience,  qualifications,  and  medical 
status. 

(iii)  Flight  crew  hiring.  Established 
procedures  ensure  that  applicants  are 
carefully  screened,  including  a  review 
of  the  individual's  health  and  suitability 
to  perform  flight  crew  duties. 
Consideration  is  given  to  the  applicant's 
total  aviation  background,  appropriate 
experience,  and  the  individual's 
potential  to  perform  safely.  Freedom 
from  alcohol  abuse  and  illegal  drugs  is 
required.  If  new-hire  cockpit 
crewmembers  do  not  meet  industry 
standards  for  experience  and 
qualification,  then  increased  training 
and  management  attention  to  properly 
qualify  these  personnel  are  required. 

(iv)  Aircrew  training.  Training, 
including  recurrent  training,  which 
develops  and  refines  skills  designed  to 
eliminate  mishaps  and  improve  safety, 
is  essential  to  a  quality  operation.  Crew 
coordination  training  that  facilitates  full 
cockpit  crews  training  and  full  crew 
interaction  using  standardized 
procedures  and  including  the  principles 
of  Crew  Resource  Management  (CRM)  is 
required.  Programs  involving  the  use  of 
simulators  or  other  devices  that  can 
provide  realistic  training  scenarios  are 
desired.  Captain  and  First  Officer 
training  objectives  cultivate  similar 
levels  of  proficiency.  Appropriate 
emergency  procedures  training  [e.g., 
evacuation  procediu'es)  is  provided  to 
flight  deck  and  flight  attendant 
persoimel  as  a  total  crew  whenever 
possible;  such  training  focuses  on 
cockpit  and  cabin  crews  functioning  as 
a  coordinated  team  during  emergencies. 


Crew  training — be  it  pilot,  engineer,  or 
flight  attendant — is  appropriate  to  the 
level  of  risk  and  circumstances 
anticipated  for  the  trainee.  Training 
programs  have  the  flexibility  to 
incorporate  and  resolve  recurring 
problem  areas  associated  with  day-to- 
day flight  operations.  Aeromedical 
crews  must  also  be  trained  in  handling 
the  specific  needs  of  the  categories  of 
patients  normally  accepted  for 
transportation  on  the  equipment  to  be 
used.  Trainers  are  highly  skilled  in  both 
subject  matter  and  training  techniques. 
Training  received  is  documented,  and 
that  dociunentation  is  maintained  in  a 
current  status. 

(v)  Captain  upgrade  training.  A 
selection  and  training  process  that 
considers  proven  experience,  decision 
making,  crew  resource  management, 
and  response  to  unusual  situations, 
including  stress  and  pressure,  is 
required.  Also  important  is  emphasis  on 
captain  responsibility  and  authority, 
(vi)  Aircrew  scheduling.  A  closely 
monitored  system  that  evaluates 
operational  risks,  experience  levels  of 
crewmembers,  and  ensures  the  proper 
pairing  of  aircrews  on  all  flights  is 
required.  New  captains  are  scheduled 
with  highly  experienced  first  officers, 
and  new  or  low-time  first  officers  are 
scheduled  with  experienced  captains. 
Except  for  aircraft  new  to  the  company, 
captains  and  first  officers  assigned  to 
DOD  charter  passenger  missions  possess 
at  least  250  hours  combined  experience 
in  the  type  aircraft  being  operated.  The 
scheduling  system  involves  an 
established  flight  duty  time  program  for 
aircrews,  including  flight  attendants, 
carefully  managed  so  as  to  ensure 
proper  crew  rest  and  considers  quality- 
of-life  factors.  Attention  is  given  to  the 
stress  on  aircrews  during  strikes, 
mergers,  or  periods  of  labor- 
management  difficulties. 

[vii]  Inflight  performance.  Aircrews, 
including  flight  attendants  and  flight 
medical  personnel,  are  fit  for  flight 
duties  and  tiained  to  handle  normal, 
abnormal,  and  emergency  situations. 
They  demonstrate  crew  discipline  and  a 
knowledge  of  aviation  rules;  use 
company-developed  standardized 
procedures;  adhere  to  checklists;  and 
emphasize  safety,  including  security 
considerations,  throughout  all  preflight, 
in-flight,  and  postflight  operations. 
Qualified  company  personnel  evaluate 
aircrews  and  analyze  results;  known 
performance  deficiencies  are 
eliminated.  Evaluations  ensure  aircrews 
demonstrate  aircraft  proficiency  in 
accordance  with  company  established 
standards.  Flight  crews  are  able  to 
determine  an  aircraft's  maintenance 
condition  prior  to  flight  and  use 


standardized  methods  to  accurately 
report  aircraft  deficiencies  to  the 
maintenance  activity. 

(viii)  Operational  control/support. 
Effective  mission  control  includes 
communications  with  aircrews  and  the 
capability  to  respond  to  irregularities  or 
difficulties.  Clear  written  procedures  for 
mission  preparation  and  flight  following 
aircraft  and  aircrews  are  provided. 
There  is  access  to  weather,  flight 
planning,  and  aircraft  maintenance  data. 
There  are  persoimel  available  who  are 
knowledgeable  in  aircraft  performance 
and  mission  requirements  and  that  can 
correctly  respond  to  emergency 
situations.  There  is  close  interface 
between  operations  and  maintenance, 
ensuring  a  mutual  awareness  of  aircraft 
operational  and  maintenance  status. 
Procedures  to  notify  EKDD  in  case  of  an 
accident  or  serious  incident  have  been 
established.  Flight  crews  involved  in 
such  accidents  or  incidents  report  the 
situation  to  company  personnel  who.  in 
tiun,  have  procedures  to  evaluate  the 
flight  crew's  capability  to  continue  the 
mission.  Aircraft  involved  in  accidents 
or  incidents  are  inspected  in  accordance 
with  Civil  Aviation  Regulations  and  a 
determination  made  as  to  whether  or 
not  the  aircraft  is  safe  for  continued 
operations. 

(ix)  DOD  charter  procedures.  Detailed 
procedures  addressing  military  charter 
requirements  are  expected.  The  level  of 
risk  associated  with  DOD  charter 
missions  does  not  exceed  the  risks 
inherent  in  the  carrier's  non-DOD  daily 
flight  operations.  Complete  route 
planning  and  airport  analyses  are 
accomplished,  and  actual  passenger  and 
cargo  weights  are  used  in  computing 
aircraft  weight  and  balance. 

(4)  Quality  and  safety  requirements — 
maintenance.  Maintenance  super\-isors 
ensure  all  personnel  understand  that  in 
spite  of  scheduling  pressure,  peer 
pressure,  supervisory  pressure,  or  other 
factors,  the  airplane  must  be  airworthy 
prior  to  flight.  Passenger  and  employee 
safety  is  a  paramount  management 
concern.  Quality,  completeness,  and 
integrity  of  work  are  trademarks  of  the 
maintenance  manager  and  maintenance 
department.  Nonconformance  to 
established  maintenance  practices  is  not 
tolerated.  Management  ensures  that 
contracted  maintenance,  including 
repair  and  overhaul  facilities,  is 
performed  by  maintenance 
organizations  acceptable  to  the  CAA. 

(i)  Maintenance  personnel.  Air 
carriers  are  expected  to  hire  and  train 
the  number  of  employees  required  to 
safely  maintain  the  company  aircraft 
and  support  the  scope  of  the 
maintenance  operations  both  at  home 
station  (the  company's  primary  facility) 
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and  at  en  route  locations.  These 
personnel  ensure  that  all  maintenance 
tasks,  including  required  inspections 
and  airworthiness  directives,  are 
performed;  that  maintenance  actions  are 
properly  documented;  and  that  the 
discrepancies  identified  between 
inspections  are  corrected.  Mechanics  are 
fit  for  duty,  properly  certificated,  the 
company  verifies  certification,  and  these 
personnel  possess  the  knowledge  and 
the  necessary  aircraft-specific 
experience  to  accomplish  the 
maintenance  tasks.  Noncertified  and 
inexperienced  personnel  received 
proper  supervision.  Freedom  from 
alcohol  abuse  and  illegal  drugs  is 
required. 

Cii)  Quality  assurance.  A  system  that 
continuously  analyzes  the  performance 
and  effectiveness  of  maintenance 
activities  and  maintenance  inspection 
programs  is  required.  This  system 
evaluates  such  functions  as  reliability 
reports,  audits,  component  tear-down 
reports,  inspection  procedures  and 
results,  tool  calibration  program,  real- 
time aircraft  maintenance  actions, 
warranty  programs,  and  other 
maintenance  functions.  The  extent  of 
this  program  is  directly  related  to  the  air 
carrier's  size  and  scope  of  operation. 
The  causa  of  any  reciuring  discrepancy 
or  negative  trend  is  researched  and 
eliminated.  Action  is  taken  to  prevent 
recurrence  of  these  discrepancies  and 
preventive  actions  are  monitored  to 
ensure  effectiveness.  The  results  of 
preventive  actions  are  provided  to 
appropriate  maintenance  technicians. 

(iii)  Maintenance  inspection  activity. 
A  process  to  ensure  required  aircraft 
inspections  are  completed  and  the 
results  properly  docujnented  is 
required.  Also  required  is  a  system  to 
evaluate  contract  vendors,  suppliers, 
and  their  products.  Inspection 
personnel  are  identified,  trained  (initial 
and  recurrent),  and  provided  guidance 
regarding  inspector  responsibility  and 
authority.  The  inspection  activity  is 
normally  a  separate  entity  within  the 
maintenance  department. 

(iv)  Maintenance  training.  Training  is 
conducted  commensurate  with  the  size 
and  type  of  maintenance  function  being 
performed.  Continuing  education  and 
progressive  experience  are  provided  for 
all  maintenance  personnel.  Orientation, 
familiarization,  on-the-job,  and 
appropriate  recurrent  training  for  all  full 
and  part-time  personnel  are  expected. 
The  use  of  such  training  aids  as 
mockups,  simulators,  and  computer- 
based  training  enhances  maintenance 
training  efforts  and  is  desired.  Training 
documentation  is  required;  it  is  current, 
complete,  well  maintained,  and 
correctly  identifies  any  special 


authorization  such  as  inspection  and 
airworthiness  release.  Trainers  are  fully 
qualified  in  the  subject  manner. 

(v)  Maintenance  control.  A  method  to 
control  maintenance  activities  and  track 
aircraft  status  is  required.  Qualified 
persoxmel  monitor  maintenance 
preplanning,  ensure  completion  of 
maintenance  actions,  and  track  deferred 
discrepancies.  Deferred  maintenance 
actions  are  identified  to  supervisory 
personnel  and  corrected  in  accordance 
with  the  criteria  provided  by  the 
manufactiu-er  or  regulatory  agency. 
Constant  and  effective  commimications 
between  maintenance  and  flight 
operations  ensure  an  exchange  of 
critical  information. 

(vi)  Aircraft  maintenance  program. 
Aircraft  are  properly  certified  and 
maintained  in  a  manner  that  ensures 
they  are  airworthy  and  safe.  The 
program  includes  the  use  of 
manufacturer's  and  CAA  information,  as 
well  as  company  policies  and 
procedures.  Airworthiness  directives  are 
complied  with  in  the  prescribed  time 
frame,  and  service  bulletins  are 
evaluated  for  applicable  action. 
Approved  reliability  programs  are 
proactive,  providing  management  with 
visibly  on  the  effectiveness  of  the 
maintenance  program;  attention  is  given 
to  initial  component  and  older  aircraft 
inspection  intervals  and  to  deferred 
maintenance  actions.  Special  tools  and 
equipment  are  calibrated. 

(vii)  Maintenance  records. 
Maintenance  actions  are  well 
documented  and  provide  a  complete 
record  of  maintenance  accomplished 
and,  for  repetitive  actions,  maintenance 
required.  Such  records  as  aircraft  log 
books  and  maintenance  dociunentation 
are  legible,  dated,  clean,  readily 
identifiable,  and  maintained  in  an 
orderly  fashion.  Inspection  compliance, 
airworthiness  release,  and  maintenance 
release  records,  etc.,  are  completed  and 
signed  by  approved  personnel. 

(viii)  Aircraft  appearance.  Aircraft 
exteriors,  including  all  visible  surfaces 
and  components,  are  clean  and  well 
maintained.  Interiors  are  also  clean  and 
orderly.  Required  safety  equipment  and 
systems  are  available  and  operable. 

(ix)  Fueling  and  servicing.  Aircraft 
fuel  is  free  from  contamination,  and 
company  fuel  facilities  (farms)  are 
inspected  and  results  documented. 
Procedures  and  instructions  pertaining 
to  servicing,  handling,  juid  storing  fuel 
and  oil  meet  established  safety 
standards.  Procedures  for  monitoring 
and  verifying  vendor  servicing  practices 
are  included  in  this  program. 

(x)  Maintenance  manuals.  Company 
policy  manuals  and  manufacturer's 
maintenance  manuals  are  current, 


available,  clear,  complete,  and  adhered 
to  by  maintenance  personnel.  These 
manuals  provide  maintenance 
personnel  with  standardized  procedures 
for  maintaining  company  aircraft. 
Management  policies,  lines  of  authority, 
and  company  maintenance  procedures 
are  dociunented  in  company  meuiuals 
and  kept  in  a  current  status. 

(xi)  Maintenance  facilities.  Well 
maintained,  clean  maintenance 
facilities,  adequate  for  the  level  of 
aircraft  repair  authorized  in  the 
company's  CAA  certificate  are  expected. 
Safety  equipment  is  available  in 
hangars,  shops,  etc.,  and  is  serviceable. 
Shipping,  receiving,  and  stores  areas  are 
likewise  clean  and  orderly.  Parts  are 
correctly  packaged,  tagged,  segregated, 
and  shelf  life  properly  monitored. 

(5)  Quality  and  safety  requirements — 
security.  Company  personnel  receive 
training  in  seciuity  responsibilities  and 
practice  applicable  procedures  during 
ground  and  in-flight  operations. 
Compliance  with  provisions  of  the 
appropriate  standard  seciu-ity  program, 
established  by  the  Transportation 
Security  Administration  or  foreign 
equivalent,  is  required  for  all  DOD 
missions. 

(6)  Quality  and  safety  requirements — 
specific  equipment  requirements.  Air 
carriers  satisfy  DOD  equipment  and 
other  requirements  as  specified  in  DOD 
agreements. 

(7)  Quality  and  safety  requirements — 
oversight  of  commuter  or  foreign  air 
carriers  in  code-sharing  agreements.  Air 
carriers  awarded  a  route  under  the 
Passenger  Standing  Route  Order  (PSRO) 
program,  the  GSA  City  Pair  Program,  or 
other  DOD  program,  that  includes 
performance  of  a  portion  of  the  route  by 
a  commuter  or  foreign  air  carrier  with 
which  it  has  a  code-sharing 
arrangement,  must  have  a  formal 
procedure  in  place  to  periodically 
review  and  assess  the  code-sharing  air 
carrier's  safety,  operations,  and 
maintenance  programs.  The  extent  of 
such  reviews  and  assessments  must  be 
consistent  with,  and  related  to,  the 
code-sharing  afr  carrier's  safety  history. 
These  procedvues  must  also  provide  for 
actued  inspections  of  the- foreign  code- 
sharing  air  carrier  if  the  above  reviews 
and  assessments  indicate  questionable 
safety  practices. 

(8)  Quality  and  safety  requirements — 
aeromedical  transport  requirements,  (i) 
The  degree  of  oversight  is  as  determined 
by  the  CARB  or  higher  authority.  When 
an  inspection  is  conducted,  DOD 
medical  personnel  may  also  participate 
to  assess  the  ability  to  provide  the 
patient  care  and  any  specialty  care 
required  by  DOD.  The  CARB's  review 
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will  be  limited  solely  to  issues  related 
to  flight  safety. 

(ii)  Portable  Electronic  Devices  (PEDs) 
used  in  the  provision  of  medical 
services  or  treatment  on  board  aircraft 
are  tested  for  non-interference  with 
aircraft  systems  and  the  results 
documented  to  show  compliance  with 
14  CFR  91.21  or  other  applicable  CAA 
regulations.  If  there  are  no  CAA 
regulations,  actual  use/inflight  testing  of 
the  same  or  similar  model  PED  prior  to 
use  with  DOD  patients  is  the  minimum 
requirement. 

§  861 .5    DOD  Commercial  Airlift  Revi«w 
Board  procedures. 

(a)  This  section  establishes 
procediues  to  be  used  by  the  DOD 
when,  in  accordance  with  references  in 
§  861.1(a)  and  (b): 

(1)  An  air  carrier  is  subject  to  review 
or  other  action  by  the  DOD  Commercial 
Airlift  Review  Board,  or  CARB; 

(2)  A  warning,  suspension,  temporary 
nonuse,  or  reinstatement  action  is 
considered  or  taken  against  a  carrier  by 
the  CARB;  or 

(3)  An  issue  involving  an  air  carrier  is 
referred  by  the  CARB  to  higher  authority 
for  appropriate  action. 

(b)  These  procedures  apply  to  air 
carriers  seeking  to  provide  or  already 
providing  air  transportation  services  to 
DOD.  It  also  applies  to  U.S.  or  foreign 
air  carriers  providing  operational 
support  services  to  DOD  which,  on  a 
case-by-case  basis  and  at  the  discretion 
of  the  CARB  or  higher  authority,  require 
some  level  of  oversight  by  DOD. 

(c)  An  air  carrier's  sole  remedy  in  the 
case  of  a  suspension  decision  by  the 
CARB  is  the  appellate  process  under 
this  part. 

(d)  Quality  and  safety  issues  relating 
to  air  carriers  used,  or  proposing  to  be 
used,  by  DOD,  per  reference  (b)  must  be 
referred  to  the  CARB  for  appropriate 
disposition. 

(e)  CARB  responsibilities.  As  detailed 
in  the  reference  in  §  861.1(b),  the  CARB 
provides  a  multifunctional  review  of  the 
efforts  of  the  DOD  Air  Carrier  Siuvey 
and  Analysis  Office  and  is  the  first  level 
decision  authority  in  DOD  on  quality 
and  safety  issues  relating  to  air  carriers. 
Responsibilities  include,  but  are  not 
limited  to:  the  review  and  approval  or 
disapproval  of  air  carriers  seeking  initial 
approval  to  provide  air  transportation 
service  to  DOD;  the  review  and  approval 
or  disapproval  of  air  carriers  in  the 
program  that  do  not  meet  DOD  quality 
and  safety  requirements;  the  review  and 
approval  or  disapproval  of  air  carriers  in 
the  program  seeking  to  provide  a  class 
of  service  different  from  that  which  they 
are  currently  approved;  taking  action  to 
suspend,  reinstate,  or  place  into 


temporary  nonuse  or  extended 
temporary  nonuse,  DOD  approved 
carriers;  taking  action,  on  an  as  needed 
basis,  to  review,  suspend,  reinstate,  or 
place  into  temporary  nonuse  or 
extended  temporary  nonuse,  an  air 
carrier  providing  operational  support 
services  to  DOD;  and,  referring  with 
recommendations,  issues  requiring 
resolution  or  other  action  by  higher 
authority. 

(f)  CAilB  administrative  procedures. 
(1)  Membership.  The  CARB  will  consist 
of  four  voting  members  appointed  by 
USCINCTRANS  from  USTRANSCOM 
and  its  component  commands.  These 
members  and  their  alternates  will  be 
general  officers  or  their  civilian 
equivalent,  with  experience  in  the 
operations,  maintenance,  transportation, 
or  air  safety  fields.  A  Chairman  and 
alternate  will  be  designated.  Nonvoting 
CARB  members  will  be  appointed  as 
necessary  by  USCINCTRANS.  A  non- 
voting recorder  will  also  be  appointed. 

(2)  Decisions.  Decisions  of  the  CARB 
will  be  taken  by  a  majority  vote  of  the 
voting  members  present,  with  a 
minimiun  of  three  voting  members  (or 
their  alternates)  required  to  constitute  a 
quorum.  In  the  event  of  a  tie,  the  Chair 
of  the  CARB  will  decide  the  issue. 

(3)  Meetings  of  the  CARB.  The  CARB 
may  meet  either  in  person  or  by  some 
electronic  means.  It  will  be  convened  by 
either  USCINCTRANS  or  the  Chair  of 
the  CARB.  The  meeting  date,  time,  and 
site  of  the  CARB  vdll  be  determined  at 
the  time  of  the  decision  to  convene  the 
CARB.  Minutes  of  CARB  meetings  will 
be  taken  by  the  recorder,  summarized, 
and  preserved  with  all  other  records 
relating  to  the  CARB  meeting.  The 
recorder  will  ensure  the  air  carrier  and 
appropriate  DOD  and  federal  agencies 
are  notified  of  the  CARB's  decision(s) 
and  reasons  therefore.  In  the  event  of  a 
fatal  accident,  the  CARB  shall  convene 
as  soon  as  possible  but  not  later  than  72 
hours  after  notification  by  the  Chair. 

(g)  CARB  operating  procedures.  (1) 
Placing  an  air  carrier  into  temporary 
nonuse.  (i)  In  case  of  a  fatal  aircraft 
accident  or  for  other  good  cause,  two  or 
more  voting  members  of  the  CARB  may 
jointly  make  an  immediate 
determination  whether  to  place  the  air 
carrier  involved  into  a  temporary 
nonuse  status  pending  suspension 
proceedings.  Prior  notice  to  the  air 
carrier  is  not  required. 

(ii)  The  carrier  shall  be  promptly 
notified  of  the  temporary  nonuse 
determination  «md  the  basis  therefore. 

(iii)  Temporary  nonuse  status 
terminates  automatically  if  suspension 
proceedings  are  not  commenced,  as  set 
out  in  paragraph  (g)(2)  of  this  section, 
within  30  days  of  inception  unless  the 


CARB  and  air  carrier  mutually  agree  to 
extend  the  temporary  nonuse  status. 

(2)  Suspension  of  an  air  carrier,  (i)  On 
a  recommendation  of  the  DOD  Air 
Carrier  SiuA^ey  and  Analysis  Office  or 
any  individual  voting  member  of  the 
CARB,  the  CARB  shall  consider  whether 
or  not  to  suspend  a  DOD  approved  air 
carrier. 

(ii)  If  the  CARB  determines  that 
suspension  may  be  appropriate,  it  shall 
notify  the  air  carrier  that  suspension 
action  is  under  consideration  and  of  the 
basis  for  such  consideration.  The  air 
carrier  will  be  offered  a  hearing  within 
15  days  of  the  date  of  the  notice,  or 
other  such  period  as  granted  by  the 
CARB,  at  which  the  air  carrier  may  be 
present  and  may  offer  evidence.  The 
hearings  shall  be  as  informal  as 
practicable,  consistent  with 
administrative  due  process.  Formal 
rules  of  evidence  do  not  apply. 

(iii)  The  types  of  evidence  which  may 
be  considered  includes,  but  is  not 
limited  to: 

(A)  Information  and  analysis  provided 
by  the  DOD  Air  Carrier  Survey  and 
Analysis  Office. 

(B)  Information  submitted  by  the  air 
carrier. 

(C)  Information  relating  to  action  that 
may  have  been  taken  by  the  air  carrier 
to: 

(1)  Correct  the  specific  deficiencies 
that  led  thfe  CARB  to  consider 
suspension;  and 

(2)  Preclude  recurring  similar 
deficiencies. 

(D)  Other  matters  the  CARB  deems 
relevant. 

(iv)  The  CARB's  decisions  on  the 
reception  or  exclusion  of  evidence  shall 
be  final. 

(v)  Afr  carriers  shall  have  the  burden 
of  proving  their  suitability  to  safely 
perform  DOD  air  transportation  and/or 
operational  support  services  by  clear 
and  convincing  evidence. 

(vi)  After  the  conclusion  of  such 
hearing,  or  if  no  hearing  is  requested 
and  attended  by  the  air  carrier  within 
the  time  specified  by  the  CARB,  the 
CARB  shall  consider  the  matter  and 
make  a  final  decision  whether  or  not  to 
suspend  the  afr  carrier  or  to  impose 
such  lesser  sanctions  as  appropriate. 
The  air  carrier  will  be  notified  of  the 
CARB's  decision. 

(3)  Reinstatement,  (i)  The  CARB  may 
consider  reinstating  a  suspended  carrier 
on  either  CARB  motion  or  carrier 
motion,  unless  such  carrier  has  become 
ineligible  in  the  interim. 

(ii)  The  carrier  has  the  burden  of 
proving  by  clear  and  convincing 
evidence  that  reinstatement  is 
warranted.  The  air  carrier  must  satisf\- 
the  CARB  that  the  deficiencies,  which 
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led  to  suspension,  have  been  corrected 
and  that  action  has  been  implemented 
to  preclude  the  recurrence  of  similar 
deficiencies. 

(iii)  Air  carrier  evidence  in  support  of 
reinstatement  will  be  provided  in  a 
timely  manner  to  the  CARB  for  its 
review.  The  CARB  may  independently 
corroborate  the  carrier-provided 
evidence  and  may,  at  its  option, 
convene  a  hearing  and  request  the 
participation  of  the  air  carrier. 

(4)  Appeal  of  CARB  decisions,  (i)  An 
air  carrier  placed  in  suspension  by  the 
CARB  may  administratively  appeal  this 
action  to  USCINCTRANS.  An  appeal,  if 
any,  must  be  filed  in  writing,  with  the 
DOD  Air  Carrier  Survey  and  Analysis 
Office,  and  postmarked  within  15 
workdays  of  receipt  of  notice  of  the 
CARB's  suspension  decision.  In  the  sole 
discretion  of  USCINCTRANS,  and  for 
good  cause  shown,  the  suspension  may 
be  stayed  pending  action  on  the  appeal. 

(ii)  Air  carriers  shall  not  be  entitled  to 
a  de  novo  hearing  or  personal 
presentation  before  the  appellate 
authority. 

(iii)  The  decision  of  the  appellate 
authority  is  final  and  is  not  subject  to 
further  administrative  review  or  appeal. 

(5)  Referral  of  issues  to  higher 
authorities.  The  approval  or  disapproval 
of  an  air  carrier  for  use  by  DOD,  the 
placing  of  approved  carriers  into 
temporary  nonuse  status,  and  the 
suspension  and  reinstatement  of 
approved  carriers,  are  all  decisions 
which  must  be  made  by  the  CARB. 
Other  matters  may  be  referred  by  the 
CARB  to  USCINCTRANS  for 
appropriate  action,  with  or  without 
recommendations  by  the  CARB.  The 
CARB  will  forward  for  decision,  through 
USCINCTRANS  to  the  Under  Secretar>' 
of  Defense  {Acquisition,  Technology 
and  Logistics)  (USD(AT&L)),  all  air' 
carrier  use/nonuse  recommendations 
involving  foreign  air  carriers  other  than 
those  providing  charter  transportation 
or  operational  support  service  to  the 
Department  of  Defense. 

§  861 .6    DOD  review  of  foreign  air  carriers. 

Foreign  air  carriers  providing  or 
seeking  to  provide  services  to  DOD  shall 
be  subject  to  review  and,  if  appropriate, 
approval  by  DOD.  Application  of  the 
criteria  and  requirements  of  this  part 
and  the  degree  of  oversight  to  be 
exercised  by  DOD,  if  any,  over  a  foreign 
air  carrier  depends  upon  the  type  of 
services  performed  and,  in  some 
instances,  by  the  quality  of  oversight 
exercised  by  the  foreign  air  carriers 
CAA.  The  scope  and  frequency  of  the 
review  of  any  given  foreign  air  carrier 
under  this  part  will  be  at  the  discretion 
of  the  CARB  or  higher  authority. 


(a)  Foreign  air  carriers  seeking  to 
provide  or  providing  air  transportation 
services  under  a  contract  or  Military  Air 
Transportation  Agreement  with  DOD,  or 
pursuant  to  another  arrangement 
entered  into  by,  or  on  behalf  of,  DOD. 
Foreign  air  carriers  seeking  to  provide  or 
providing  air  transportation  services 
under  a  contract  or  Military  Air 
Transportation  Agreement  with  DOD, 
must  meet  all  requirements  of  §861.4, 
and  be  approved  by  the  CARB  in 
accordance  with  §861.5.  This  includes 
foreign  air  carriers  seeking  to  provide,  or 
providing,  airlift  services  to  DOD 
personnel  pursuemt  to  an  arrangement 
entered  into  by  another  federal  agency, 
state  agency,  foreign  government, 
international  organization,  or  other 
entity  or  person  on  behalf  of,  or  for  the 
benefit  of,  DOD,  regardless  of  whether 
DOD  pays  for  the  airlift  services 
provided.  For  purposes  of  establishing 
the  degree  of  oversight  and  review  to  be 
conducted  under  the  DOD  Commercial 
Air  Transportation  Quality  and  Safety 
Review  Program,  such  foreign  air 
carriers  are  considered  the  same  as  U.S. 
carriers.  In  addition,  they  must  have  em 
operating  certificate  issued  by  the 
appropriate  CAA  using  regulations 
which  are  the  substantial  equivalent  of 
those  found  in  the  U.S.  FARs,  and  must 
maintain  such  certification  throughout 
the  term  of  the  contract  or  agreement. 
The  CAA  responsible  for  exercising 
oversight  of  the  foreign  air  carrier  must 
meet  ICAO  standards  as  determined  by 
ICAO,  or  the  FAA  under  the  FAA's 
International  Aviation  Safety 
Assessment  Progrcun. 

(b)  Foreign  air  carriers  providing 
passenger  services  under  the  GSA  City 
Pair  Program.  Foreign  air  carriers 
performing  any  portion  of  a  route 
awarded  to  a  U.S.  air  carrier  under  the 
GSA  City  Pair  Program  pursuant  to  a 
code-sharing  agreement  with  that  U.S. 
air  carrier,  are  generally  not  subject  to 
DOD  survey  and  approval  under 

§§  861.4  and  861.5.  However,  DOD  will 
periodically  review  the  performance  of 
such  foreign  carriers.  This  review  may 
consist  of  recurring  performance 
evaluations,  periodic  examination  of  the 
U.S.  code-sharing  carrier's  operational 
reviews  and  assessments  of  the  foreign 
carrier  and,  where  appropriate  and 
agreed  to  by  the  air  carriers  concerned 
and  DOD,  on-site  surveys  of  the  foreign 
air  carrier.  Such  carriers  must  also  meet 
the  12  months  prior  experience 
requirement  of  §  861.4(e)(1).  The  CARB 
or  higher  authority  may  prescribe 
additional  review  requirements.  Should 
circumstances  warrant,  use  of  these  air 
carriers  by  DOD  passengers  on  official 
business  may  be  restricted  or  prohibited 


as  necessary  to  assiu-e  the  highest  levels 
of  passenger  safety. 

(c)  Other  foreign  air  carriers  carrying 
individually  ticketed  DOD  passengers 
on  official  business.  Foreign  air  carriers 
carrying  individually  ticketed  DOD 
passengers  on  official  business  are  not 
subject  to  DOD  survey  and  approval 
under  §§  861.4  and  861.5.  However,  the 
DOD  Air  Carrier  Survey  and  Analysis 
Division  may  periodically  review  the 
performance  of  such  carriers.  Reviews 
may  include  voluntary  on-site  surveys 
as  directed  by  the  CARB  or  higher 
authority.  In  the  event  questions  relating 
to  the  safety  and  continued  use  of  the 
carrier  arise,  the  matter  may  be  referred 
to  the  CARB  for  appropriate  action. 

(d)  Foreign  air  carriers  from  countries 
in  which  the  CAA  is  not  in  compliance 
with  ICAO  standards.  Unless  odierwise 
authorized,  use  by  DOD  personnel  on 
official  business  of  foreign  air  carriers 
from  countries  in  which  the  CAA  is  not 
in  compliance  with  ICAO  standards  is 
prohibited  except  for  the  last  leg  into 
and  the  first  leg  out  of  the  U.S.  on  such 
carriers.  This  includes  foreign  air 
Couriers  performing  any  portion  of  a 
route  awarded  to  a  U.S.  air  carrier  under 
the  GSA  City  Pair  Program  piu-suant  to 

a  code-sharing  agreement  with  that  U.S. 
air  carrier. 

(e)  On-site  surveys.  The  scope  of  the 
on-site  survey  of  a  foreign  air  carrier 
will  be  at  the  discretion  of  the  CARB.  In 
the  event  a  foreign  air  carrier  denies  a 
request  made  under  this  part  to  conduct 
an  on-site  survey,  the  CARB  will 
consider  all  available  information  and 
make  a  use/nonuse  recommendation  to 
DOD.  If  placed  in  nonuse  status  by 
DOD,  such  air  carriers  will  not  be  used 
unless,  in  accordance  with  the  reference 
in  §  861.1(b),  in  the  judgment  of  the 
appropriate  Combatant  Commander,  no 
acceptable  alternative  to  using  the 
carrier  exists  and  the  travel  is  mission 
essential. 

(f)  Foreign  carriers  providing 
operational  support  services  to  DOD. 
Such  carriers  are  subject  to  DOD 
oversight,  on  a  case-by-case  basis,  to  the 
extent  directed  by  the  CARB  or  higher 
authority. 

§  861 .7    Disclosure  of  voluntarily  provided 
safety-related  information. 

(a)  General.  In  accordance  with 
paragraph  (h)  of  the  reference  in 
§  861.1(a),  DOD  may  withhold  from 
public  disclosure  safety-related 
information  voluntarily  provided  to 
DOD  by  an  air  carrier  for  the  purposes 
of  this  part  if  DOD  determines  that — 

(1)  Tne  disclosure  of  the  information 
would,  in  the  future,  inhibit  an  air 
carrier  from  voluntarily  providing  such 
information  to  DOD  or  another  Federal 
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agency  for  the  purposes  of  this  part  or 
for  other  air  safety  purposes;  and 

(2)  The  receipt  of  such  information 
generally  enhances  the  fulfillment  of 
responsibilities  under  this  part  or  other 
air  safety  responsibilities  involving  DOD 
or  another  Federal  agency. 

(b)  Processing  requests  for  disclosure 
of  voluntarily  provided  safety-related 
information.  Requests  for  public 
disclosure  will  be  administratively 
processed  in  accordance  with  32  CFR 
Part  806,  Air  Force  Freedom  of 
Information  Act  Program. 

(c)  Disclosure  of  voluntarily  provided 
safety-related  information  to  other 
agencies.  The  Department  of  Defense 
may,  at  its  discretion,  disclose 
voluntarily  provided  safety-related 
information  submitted  imder  this  part 
by  an  air  carrier,  to  other  agencies  with 
safety  responsibilities.  The  DOD  will 
provide  such  information  to  another 
agency  only  upon  receipt  of  adequate 
assurances  that  it  will  protect  the 
information  from  public  disclosure,  and 
that  it  will  not  release  such  information 
unless  specifically  authorized. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Liaison  Officer. 
[FR  Doc.  02-22307  Filed  9-^-02;  8:45  am] 
BILUNG  CODE  5001-4»-f> 


DEPARTMENT  OF  THE  INTERIOR 
National  Park  Service 

36  CFR  Part  7 
RIN  1024-AC91 

Special  Regulations;  Areas  of  the 
National  Park  System 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Proposed  rule. 

summary:  The  National  Park  Service  has 
proposed  this  rule  to  designate  areas 
where  personal  watercraft  (PWC)  may 
be  used  in  Lake  Mead  National 
Recreation  Area,  Nevada  and  Arizona. 
This  rule  implements  the  provisions  of 
the  National  Park  Service  (NPS)  general 
regulation  authorizing  parks  to  allow 
the  use  of  PWC  by  promulgating  a 
special  regulation.  The  NPS 
Management  Policies  2001  require 
individual  parks  to  determine  whether 
PWC  use  is  appropriate  for  a  specific 
park  area  based  on  an  evaluation  of  that 
area's  enabling  legislation,  resources 
and  values,  other  visitor  uses,  overall 
management  objectives,  and  consistent 
with  the  criteria  of  the  NPS  for 
managing  visitor  use. 
DATES:  Comments  must  be  received  by 
November  4,  2002. 


ADDRESSES:  Comments  should  be  sent  to 
Jim  Holland,  Management  Assistant, 
Lake  Mead  National  Recreation  Area, 
601  Nevada  Way,  Boulder  City,  Nevada 
89005.  E-mail: 

LAME_PWCRULE@nps.gov.  FAX:  (702) 
293-8967. 

FOR  FURTHER  INFORMATION  CONTACT:  Kym 
Hall,  Regulations  Program  Manager, 
National  Park  Service,  1849  C  Street, 
NW.  Room  7248,  Washington,  DC 
20240.  Phone:  (202)  208-4206.  E-mail: 
Kym_Hall@nps.gov. 

SUPPLEMENTARY  INFORMATION: 
Additional  Alternatives 

The  information  contained  in  this 
proposed  rule  supports  implementation 
of  portions  of  the  preferred  alternative 
in  the  Draft  Lake  Management  Plan/ 
Environmental  Impact  Statement 
published  April  24,  2002.  The  public 
should  be  aware  that  three  other 
alternatives  were  presented  in  the 
DLMP/EIS,  including  a  no-PWC 
alternative,  and  those  alternatives 
should  also  be  reviewed  and  considered 
when  making  comments  on  this 
proposed  rule. 

Purposes  of  the  Park  Area 

Lake  Mead,  and  later  Lake  Mohave, 
and  the  area  surrounding  the  artificial 
lakes  were  managed  by  the  NPS  under 
a  cooperative  agreement  from  1936  to 
1964  when  Congress  formally 
established  Lake  Mead  National 
Recreation  Area  (Lake  Mead  NRA)  (Pub. 
L.  88-639).  The  Secretary  of  Interior  was 
charged  to  manage  this  area  "for  the 
general  purposes  of  public  recreation, 
use  and  benefit .  .  .  and,  in  a  manner 
that  will  preserve  the  scenic,  historic, 
scientific,  and  other  important  features 
of  the  area.  .  ."  Boating  is  a  specific 
example  of  recreational  activities 
authorized  in  the  enabling  legislation.  It 
states  that  the  Secretary  may  provide  for 
the  following  activities,  i.e.,  boating, 
subject  to  such  limitations,  conditions, 
or  regulations  as  he  may  prescribe. 
Since  1936,  the  NPS  has  managed  Lakes 
Mead  and  Mohave  for  a  wide  spectrum 
of  recreational  boating  activities  with 
few  prohibitions  on  boat  type  other  than 
boat  length.  The  General  Management 
Plan  that  evolved  from  this  mandate 
reflects  a  strategy  to  accommodate 
visitor  use  while  protecting  the  area's 
most  outstanding  natural  and  cultural 
resources. 

The  NPS  has  recently  completed  a 
"Draft  Lake  Management  Plan/ 
Environmental  Impact  Statement"  that 
addresses  recreational  use  of  the  lakes. 
The  planning  process  began  in  1993 
with  an  extensive  recreational  inventor\' 
and  visitor  use  survey  that  is  reported 


in  1997.  During  the  inventon,'  and 
planning  process,  there  have  been 
numerous  public  meetings  and 
presentations  concerning  the  plan. 
Public  scoping  identified  personal 
watercraft  operating  too  close  as  an 
important  issue  to  be  addressed  in  the 
preparation  of  the  plan.  One  of  the 
planning  objectives  is  to  provide  for  a 
wide  variety  of  recreational  settings  and 
to  provide  for  a  variety  of  recreational 
activities. 

Description  of  the  Park  Area 

Lake  Mead  NRA  was  established  as  a 
unit  of  the  National  Park  Svstem  on 
October  8,  1964.  Lake  Mead  NRA 
contains  two  artificially-created 
reservoirs:  Lake  Mead,  created  after  the 
completion  of  Hoover  Dam  in  1936;  and 
Lake  Mohave,  created  after  the 
completion  of  Davis  Dam  in  1953.  Lake 
Mead  NRA  is  the  premier,  inland  water 
recreation  area  in  the  west  with  1.5 
million  acres,  of  which  approximately 
13  percent  is  the  lake  environment.  The 
major  rivers  supplying  water  to  the 
reservoirs  are  the  Colorado,  Virgin,  and 
Muddy  Rivers.  At  full  pool,  Lake  Mead 
has  a  surface  area  of  157.900  acres  with 
over  700  miles  of  shoreline,  and  Lake 
Mohave  has  a  surface  area  of  28,260 
acres  and  150  miles  of  shoreline. 

Two  Federal  agencies  are 
cooperatively  involved  with  managing 
the  water  resources  of  the  recreation 
area.  The  NPS  administers  the  entire 
recreation  area  for  recreation  and 
resource  protection  purposes  while  the 
Bureau  of  Reclamation  (BOR)  is 
responsible  for  managing  concurrently 
lake  water  levels  and  a  300-foot  zone 
around  the  shoreline  of  both  lakes.  On 
Lake  Mohave,  there  is  an  annual  15-foot 
water  fluctuation  zone  between  lake 
elevations  of  630  and  645  feet  msl.  On 
Lake  Mead,  the  water  fluctuation  can  be 
much  more  significant.  In  the  past  ten 
years  water  levels  have  fluctuated 
between  1175  and  1216  feet  msl.  and  are 
predicted  to  drop  to  1160  feet  msl 
within  the  next  year. 

Lake  Mead  NRA  provides  a  wide 
variety  of  unique  outdoor  recreation 
opportunities  ranging  from  warm-water 
recreation  to  exploration  of  rugged  and 
isolated  backcountr\'  areas.  The 
recreation  area  is  estimated  to  generate 
over  500  million  dollars  directly  for  the 
local  economv  ("Business  Plan,  Lake 
Mead  NRA,  2000").  Lake  Mead  NRA 
serves  as  a  major  focus  in  the  western 
United  States  for  public  outdoor  water 
recreation,  which  is  at  a  premium  in 
this  desert  environment.  The  area  is 
within  a  day's  drive  of  20  million 
people  in  the  Los  Angeles  Basin  and  2.7 
milUon  people  in  the  Phoenix 
Metropolitan  Area.  Lake  Mead  is  also 
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within  a  20-ininute  drive  of  the  1.4 
million  people  in  the  Las  Vegas  Valley, 
which  is  one  of  the  fastest-growing 
communities  and  tourism  destinations 
in  the  country.  Rangers  have  noted  that 
visitation  from  Utah  and  the  Salt  Lake 
City  area  is  increasing  in  the  northern 
parts  of  the  recreation  area. 

The  resources  of  Lake  Mead  NRA 
represent  superlative  examples  of  the 
plants,  animals,  and  physical  geography 
of  the  Mojave  Desert,  and  the  Colorado 
Plateau  and  Basin  and  Range  geologic 
provinces.  The  park  includes  many 
regionally  and  nationally  significant 
natural  resom^e  components  including 
populations  of  federally  listed 
threatened  and  endangered  species  of 
animals,  birds,  fish,  and  rare  and 
sensitive  plant  species. 

Specific  to  the  lake  environments,  the 
inflow  areas  of  Lake  Mead,  including 
the  Virgin  and  Muddy  River  inflows  on 
the  north  end  of  the  Overton  Arm,  and 
the  Colorado  River  inflow  at  Pearce 
Ferry  are  of  particular  importance  for 
park  resources.  These  areas  resemble 
stream  riparian  and  stream 
communities,  with  vegetation  such  as 
willows,  Cottonwood,  sedges,  and 
rushes.  These  areas  provide  excellent 
habitat  to  a  variety  of  bird  species, 
including  the  endangered  Southwester 
willow  flycatcher  (Empidonax  traillii 
extimus),  several  species  of  shorebirds. 
herons,  and  egrets.  Potential  habitat  for 
the  endangered  Yuma  clapper  rail 
(Rallus  longirostris  yumanensis)  exists 
in  the  recreation  area  at  the  inflow  areas 
of  the  Muddy  and  Virgin  River,  at  Las 
Vegas  Wash  upstream  from  the 
recreation  area,  and  in  the  southern 
portion  of  the  park  near  Davis  Dam.  No 
confirmed  sightings  have  occurred 
within  the  recreation  area. 

In  addition  to  these  inflow  areas. 
portions  of  the  shoreline  can  provide 
habitat  to  other  rare  or  sensitive  species. 
The  threatened  bald  eagle  (Haliaeetus 
leucocephalus)  is  a  winter  visitor  to  the 
recreation  area,  and  can  be  found  in 
large  trees  and  cliffs  along  the  shoreline 
of  both  lakes.  The  Southwestern  willow 
flycatcher  has  also  been  recorded  along 
certain  shoreline  areas  of  Lake  Mohave. 
Though  no  nesting  has  been  confirmed, 
surveys  have  shown  that  flycatchers  are 
in  the  area  during  nesting  periods  and 
could  potentially  be  utilizing  shoreline 
and  riparian  areas  where  there  is 
suitable  habitat,  for  nesting.  However, 
the  majority  of  the  shoreline  in  the 
recreation  area  is  primarily  comprised 
of  non-native  salt  cedar  [Tamahx  spp.). 
with  relatively  few  areas  supporting 
native  vegetation.  Fluctuating  water 
levels  along  the  shoreline,  particularly 
on  Lake  Mead,  make  restoration  of 
vegetation  communities  difficult  in 


most  situations.  In  selected  areas,  salt 
cedar  has  been  removed  and  native 
trees,  such  as  willow  and  cottonwood, 
have  been  transplanted  in  an  attempt  to 
re-establish  the  native  riparian  habitat. 
Where  transplants  have  been  successful, 
and  in  other  areas  along  Lake  Mohave 
where  larger  stands  of  native  vegetation 
exists,  there  is  important  habitat  for  bird 
species  and  other  wildlife.  The  Arizona 
river  otter  has  been  reported  in  these 
areas,  along  with  beavers,  raccoons,  and 
other  wildlife  species. 

Two  endemic  fish  species  remain  in 
the  lakes,  despite  the  alteration  of  the 
riverine  environment  as  a  result  of  the 
construction  of  the  dams.  The  razorback 
sucker  (Xyrauchen  texanus)  occurs  in 
both  lakes,  with  the  largest  remaining 
population  in  the  Colorado  River  system 
inhabiting  Lake  Mohave.  The  bonytail 
chub  (Gila  elegans)  exists  in  Lake 
Mohave.  Both  of  these  fish  are  listed  as 
Federally  Endangered  Species.  Lakes 
Mead  and  Mohave  have  been  designated 
as  critical  habitat  for  the  razorback 
sucker,  and  Lake  Mohave  has  been 
designated  as  critical  habitat  for  the 
bonytail  chub.  The  humpback  chub 
(Gila  cypha)  and  the  Colorado 
squawfish  (Ptychocheilus  lucius)  are 
Federally  Endangered  Species  that 
potentially  could  occur  within  the 
recreation  area,  although  these  species 
are  now  not  found  within  the  recreation 
area. 

The  Virgin  River  and  its  100-year 
floodplain  is  proposed  critical  habitat 
for  the  Virgin  River  chub  (Gila 
seminudaj  and  the  woundfin 
(Plagoptenis  argentissimus),  both  listed 
as  Endangered  Species.  The  Virgin  River 
chub  is  presently  found  in  the  Virgin 
and  Moapa  (Muddy)  rivers  and  the 
woundfin  is  found  in  the  Virgin  River, 
and  could  potentially  be  found  within 
the  recreation  area. 

The  recreation  area  provides 
important  habitat  for  the  threatened 
desert  tortoise  (Gopberus  agassizii). 
This  habitat  is  generally  in  the  desert 
scrub  away  from  the  shoreline  areas. 
The  relict  leopard  frog  (Rana  onca)  is  a 
species  of  concern  in  the  recreation 
area.  This  species  was  once  thought  of 
as  extinct,  but  has  been  recently  found 
in  certain  springs  within  the  recreation 
area.  Some  of  these  springs  are  located 
within  walking  distance  of  the  lakes. 
However,  since  most  of  the  critical  areas 
for  the  frogs  are  located  in  areas  with 
thick  vegetation,  visitors  generally  avoid 
these  areas  and  impacts  to  frogs  from 
recreational  use  have  not  occurred. 

There  are  no  listed  threatened  or 
endangered  plant  species  in  the 
recreation  area,  though  there  are  a 
number  of  sensitive  species  that  could 
be  found  along  the  shoreline  and  below 


high  water  levels.  The  Las  Vegas 
bearpoppy  (Arctomecon  califomica),  the 
sticky  ringstem  (Anulocaulis 
leiosolenus),  the  threecomer  milkvetch 
(Astragalus  geyeri  var.  triquetrus),  and 
the  sticky  buckwheat  (Eriogonum 
viscidulum)  are  sensitive  plant  species 
that  have  been  foimd  around  Lake 
Mead,  below  the  high  water  level. 

The  area  also  represents  a  continuum 
of  cultural  resources  from  prehistoric  to 
historic  sites  including  several 
culturally  sensitive  areas  with  sacred 
and  traditional  significance  to 
contemporary  Native  Americans.  Only  a 
small  portion  of  the  recreation  area  has 
been  archeologically  surveyed.  These 
surveys  have  revealed  that  significant 
prehistoric  and  historic  resoiux:es  are 
known  to  occur  along  the  shorelines, 
and  under  the  waters,  of  Lake  Mead  and 
Mohave.  More  than  1,500  known 
archaeological  sites  exist  in  the 
recreation  area.  Four  archaeological 
complexes,  the  Grand  Wash 
archaeological  district,  the  Overton 
Beach  archaeological  district,  the  Lost 
City  archaeological  sites,  and  the 
Grapevine  Canyon  petroglyphs  are 
listed  on  the  National  Register  of 
Historic  Places. 

Historic  resources  related  to 
settlement,  ranching,  mining, 
exploration,  and  the  construction  of 
Hoover  Dam  exist  in  the  recreation  area. 
These  include  more  than  55  structures 
on  the  List  of  Classified  Structures 
related  to  seven  sites  on  the  National 
Register  of  Historic  Places.  The 
recreation  area  also  contains  a  variety  of 
traditional  cultural  areas  and  sacred 
sites. 

Motorized  Watercraft 

Lake  Mead  began  backing  up  behind 
Hoover  Dam  in  1936.  By  1937,  the 
estimated  visitor  use  of  Lake  Mead  was 
552,128.  In  the  1950s,  Davis  Dam  was 
completed  and  Lake  Mohave  began  to 
fill.  Area  visitation  reached  one  million 
for  the  first  time  in  1946,  two  million  in 
1953,  and  three  million  in  1963.  Water- 
based  recreation  during  these  early 
periods  was  primarily  divided  between 
shoreline  use  and  boating.  Boating 
activities  included  exploration  of  the 
newly  formed  reservoirs,  and  fishing. 
The  early  boats  were  primarily 
constructed  of  wood  and  small  in  size. 
They  were  vulnerable  to  winds  in  the 
open  basins  of  lakes  and  boat  swamping 
was  the  predominate  boating  accident 
recorded.  By  the  1970s,  visitation  had 
jumped  to  6  million  and  there  was  a 
corresponding  increase  in  boating 
activity.  Lake  Mead  was  being 
discovered  as  one  of  the  premier,  inland 
water  recreation  areas.  During  this 
period,  boat  construction  was  greatly 
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improved  with  the  majority  of  boats 
hulls  manufactured  with  fiberglass.  This 
greatly  improved  safety  and  reduced  the 
boat  swamping  incidents.  With  the 
improved  safety  of  boats  on  the  water, 
the  diversity  of  recreational  activities 
increased.  Exploration  and  fishing 
continued  to  be  popular,  but  water 
skiing  and  speed  boating  were 
increasing  as  recreational  activities  on 
both  lakes. 

Personal  watercraft,  primarily  stand- 
up  models,  were  first  observed  on  Lakes 
Mead  and  Mohave  in  the  mid-1970s.  In 
the  1980s,  the  first  sit-down  one-  or  two- 
person  models  were  available.  From  the 
mid-1980s  through  the  mid-1990s,  sales 
grew  rapidly,  then  leveled  off  starting  in 
the  mid-1990s.  According  to  visitor  use 
surveys  in  1993,  use  of  personal 
watercraft  at  Lake  Mead  NRA  during 
this  time  comprised  15  percent  of  the 
boats  on  the  water  at  any  one  time.  A 
rapid  increase  in  personal  watercraft 
was  observed  at  Lake  Mead  NRA 
starting  in  1994,  when  use  doubled  to 
30  percent  of  the  boats  on  the  water  at 
any  one  time.  Today  there  are  11,000 
personal  watercraft  registered  in  Clark 
County,  Nevada  and  thousands  more  in 
the  region  surrounding  Lake  Mead  NRA. 

Many  of  the  9  to  10  million  yearly 
visitors  to  the  recreation  area  participate 
in  water-based  recreational  activities, 
mostly  between  May  and  September, 
which  are  supported  at  the  marina  and 
laimch  ramp  areas.  There  are  six 
marinas  and  nine  paved  launch  ramps 
on  Lake  Mead,  and  three  marinas  and 
four  paved  launch  ramps  on  Lake 
Mohave.  These  marinas  include  Lake 
Mead,  Las  Vegas  Bay,  Callville  Bay, 
Echo  Bay,  Overton  Beach,  and  Temple 
Bar  on  Lake  Mead,  and  Willow  Beach, 
Cottonwood  Cove,  and  Katherine 
Landing  on  Lake  Mohave.  The  boat 
ramps  are  located  at  Hemenway, 
Government  Wash,  and  South  Cove  on 
Lake  Mead,  and  Princess  Cove  on  Lake 
Mohave.  A  variety  of  services  are 
provided  at  the  marina  areas,  including 
boat  rentals,  personal  watercraft  rentals, 
marina  slips,  dry  boat  storage, 
restaurants,  campgrounds,  and  lodging 
facilities. 

Water-based  recreation  consists  of 
motorboating,  houseboating, 
sailboarding,  sailing,  canoeing, 
kayaking,  rafting,  water-skiing, 
wakeboarding,  fishing,  swimming, 
SCUBA,  use  of  personal  watercraft, 
picnicking,  boat  touring,  nature  study, 
and  camping  along  the  lakeshore. 
Recreationists  also  participate  in  land- 
based  activities,  such  as  driving  tours, 
hiking,  and  camping  in  NPS  or 
concessioner-operated  campgrounds. 

An  analysis  of  recreationaluse  of 
Lake  Mead  NRA  was  conducted 


between  Memorial  Day  1993  and  Labor 
Day  1994  (Graefe  1997).  A  component  of 
this  study  involved  aerial  and  visitor 
use  surveys  to  determine  what 
recreational  activities  were  occurring  at 
specific  locations  within  the  recreation 
area,  and  the  use  levels  at  these 
locations.  This  study  showed  that  the 
Boulder  Basin  of  Lake  Mead,  and  the 
Katherine  area  of  Lake  Mohave,  are 
consistently  the  two  busiest  developed 
areas  in  the  recreation  area. 

In  addition  to  the  developed  areas, 
there  are  a  number  of  coves  that  provide 
highly  desirable  recreational  settings. 
Coves  such  as  North  and  South 
Telephone,  and  Nevada  Telephone  Cove 
on  Lake  Mohave,  and  Government 
Wash,  Boulder  Beach,  Sandy  Cove  and 
Sandy  Point,  Hamblin  Bay  and  Rufus 
Bay  on  Lake  Mead  had  the  highest 
reported  usage  during  the  summer 
months  according  to  the  aerial  surveys. 
According  to  the  study,  runabouts 
(defined  as  less  than  24  feet  in  length) 
were  the  most  common  type  of  boat 
recorded,  accounting  for  one-half  of  all 
boats  on  the  lakes.  Personal  watercraft 
were  the  next  most  common  type  of 
vessel,  accounting  for  30  percent  of  the 
boats  reported  by  respondents  and  in 
the  aerial  surveys.  More  personal 
watercraft  were  recorded  on  Lake 
Mohave  (35  percent  of  all  boats)  than  on 
Lake  Mead  (25  percent  of  all  boats). 
Boating  inventories  showed  that  at  peak 
use  in  the  summer,  there  are  over  5,000 
boats  on  Lakes  Mead  and  Mohave.  It  is 
estimated  at  peak  use  that  there  can  be 
in  excess  of  1 ,000  personal  watercraft 
operating  on  Lake  Mead  at  any  one  time 
and  over  700  on  Lake  Mohave.  During 
the  non-summer  months,  personal 
watercraft  use  declines  as  air  and  water 
temperatures  decrease.  Between 
November  and  Msu-ch,  there  are  few 
personal  watercraft  users  on  the  lakes. 

Today,  personal  watercraft  are  used 
throughout  Lakes  Mead  and  Mohave  in 
numbers  roughly  equal  to  or  slightly 
above  1993/1994  numbers,  according  to 
annual  boat  counts  performed  by  the 
park  over  Labor  Day  weekend.  The 
highest  densities  are  observed  in  the 
urban  interface  areas  of  the  lakes — the 
Boulder  Basin  of  Lake  Mead  and  in  the 
lower  portion  of  Lake  Mohave.  Today's 
models  are  capable  of  operating  at 
speeds  in  excess  of  60  miles  per  hour 
with  engines  producing  225 
horsepower.  Personal  watercraft  are 
quick  and  maneuverable.  They  can  be 
operated  at  high  speeds  and  are  usually 
operated  withm  V2  mile  of  the  shoreline. 
They  are  used  for  the  exploration  of  the 
lakes,  to  travel  to  popular  beaches  and 
coves,  and  for  the  speed  and  thrill  of  the 
ride.  They  can  carry  up  to  three 


passengers,  or  can  pull  a  skier  and  carry 
an  observer. 

Personal  watercraft  users  often 
congregate  in  shoreline  accessible  areas. 
A  typical  party  will  include  two 
personal  watercraft  and  6  to  8 
individuals.  A  base  camp  is  established 
along  the  shoreline  and  use  is  rotated 
among  the  group.  On  Lake  Mead,  use  is 
concentrated  at  Horsepower  Cove, 
Saddle  Cove,  and  Government  Wash. 
Each  of  these  sites  is  accessible  by 
vehicle  and  within  30  minutes  of  the 
Las  Vegas  Valley.  Similarly,  on  Lake 
Mohave,  use  is  concentrated  at  Arizona 
and  Nevada  Telephone  Coves  and 
Cabinsite  Point.  Due  to  the  narrow 
configuration  of  the  lower  portion  of 
Lake  Mohave,  personal  watercraft  are 
required  to  mix  with  other  boats  and 
boating  activities. 

Personal  watercraft  are  often  used  as 
tag-alongs  with  other  boats.  It  is  not 
unconunon  to  see  personal  watercraft 
being  towed  behind  a  houseboat  as  part 
of  a  houseboat  vacation.  Seldom  are 
personal  watercraft  seen  entering  the 
more  remote  portions  of  the  lake 
without  the  support  of  another  vessel. 
Towable  trailers  are  available  for 
personal  watercraft  users  ihat  allow 
personal  watercraft  to  bring  camping 
gear  and  fuel  to  support  their  visit. 
These  trailers  are  rarely  observed  on 
either  Lakes  Mead  or  Mohave. 

The  majority  of  personal  watercraft 
are  powered  by  conventional  carburated 
two-cycle  engines  and  have  a  typical 
operating  life  of  5-7  years 
(Correspondence  frx)m  the  Personal 
Watercraft  Industry  Association  dated 
May  28.  2002).  The  newer  personal 
watercraft  with  fuel  injected  two-cycle 
and  four-cycle  engines  are  available 
locally  and  comprise  a  significant 
percentage  (60-75%)  of  new  personal 
watercraft  sales  (Telephone 
Conversation  of  June  3.  2002,  with  Dan 
Boyle,  Owner  of  Marine  Products  Pro 
Shop,  a  prominent  personal  watercraft 
dealer  in  Southern  Nevada).  The  newer 
engines  are  advertised  by  manufacturers 
as  being  30  percent  more  efficient  than 
the  earlier  models.  This  means  the 
vessels  can  travel  30  percent  farther  and 
produce  30  percent  less  emissions  than 
the  earlier  models. 

Incidents 

Every  year  at  Lake  Mead  NRA  there 
are  a  number  of  boat  accidents,  and 
some  involve  personal  watercraft.  In 
2000,  there  were  183  reported  boat 
accidents  at  Lake  Mead  NRA.  181  in 
1999,  and  164  in  1998.  Based  upon  data 
compiled  in  1999  by  the  Nevada  State 
Boating  Law  Administrator,  who 
compiles  and  reports  accident  figures 
for  all  boating  enforcement  agencies. 
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personal  watercraft  were  involved  in  33 
percent  of  reported  Lake  Mead  NRA 
boat  accidents.  Thus,  there  were 
approximately  60  personal  watercraft- 
involved  boat  accidents  in  1999.  In 
1999,  there  was  one  motorboat  accident 
fatality  at  Lake  Mead  NRA,  and  no 
personal  watercraft-related  fatalities. 
There  were  a  total  of  39  injury  boat 
accidents  at  Lake  Mead  NRA  in  1999; 
however,  the  number  of  personal 
watercraft  boat  accidents  resulting  in 
non-fatal  injuries  at  Lake  Mead  NRA  is 
not  available. 

Boater  inexperience  and  lack  of  boater 
education  are  common  factors  in  all 
recreational  boat  accidents,  including 
accidents  by  personal  watercraft 
operators.  The  speed,  maneuverability, 
and  the  typt-  of  use  can  create  dangerous 
conditions  related  to  personal  watercraft 
use.  Often  groups  of  people  share 
several  personal  watercraft.  Many  lack 
the  experience  and  education  necessary 
to  safely  operate  these  vessels.  Personal 
watercraft  accidents  commonly  result 
ft'om  operation  in  close  proximity  to 
other  personal  watercraft,  which  is 
reflected  in  the  number  of  fatalities  and 
injuries  related  to  blunt  trauma. 
Operators  of  personal  watercraft  often 
show  social  behaviors  distinct  from 
operators  of  motorboats.  Personal 
watercraft  operators  frequently 
maneuver  close  to  other  family  members 
or  friends  who  are  swimming  or  wading, 
or  on  separate  personal  watercraft. 
Close-proximity  operation  among 
personal  watercraft  operators  often 
involves  chasing,  following,  "spraying", 
and  dodging  type  activities. 

This  behavior  is  reported  frequently  at 
Lake  Mead  NRA  by  patrol  rangers  on  the 
lakes,  and  it  can  lead  to  accidents  and 
fatalities.  In  1998,  at  Hemenway  Harbor, 
Lake  Mead,  a  male  victim  was  struck  by 
his  son.  Both  were  riding  separately  on 
borrowed  personal  watercraft.  traveling 
in  the  same  direction,  the  father  in  front. 
When  the  first  personal  watercraft  ran 
out  of  fuel,  it  stalled,  and  the  son  struck 
the  father.  Neither  had  experience  or 
formal  training.  The  father  died  from 
massive  internal  injuries  to  the  chest 
and  abdomen.  Similar  accidents 
occurred  in  2001,  where  two  men  were 
killed,  and  one  man  was  severely 
injured,  in  separate  accidents  when 
their  personal  watercraft  were  struck  by 
another  personal  watercraft  operated  by 
their  respective  female  companions.  In 
the  one  accident  the  operators  were 
attempting  to  splash  each  other  with 
their  personal  watercraft.  Lack  of 
experience,  knowledge,  and  training  is 
also  a  factor  in  some  accidents.  In  1998, 
at  Lake  Mohave,  a  male  operating  a  jet 
ski  at  night  apparently  hit  some  rocks 
near  the  shoreline  while  traveling  at  a 


high  rate  of  speed  and  suffered  severe 
head  trauma. 

There  are  statistics  for  incident 
reports  and  water-related  offenses  for  all 
types  of  watercraft  in  the  recreation 
area,  but  separate  data  for  violation 
notices  issue  to  personal  watercraft 
operators  are  not  maintained.  However, 
the  NPS  anticipates  modifying  existing 
statistical  software  to  accommodate 
separate  statistics  on  incidents  and 
notices  involving  PWC.  The  National 
Transportation  Safety  Board  (NTSB) 
reports  that  the  number  of  recreational 
boat  accident  fatalities  have  been 
declining  nationwide  in  recent  years; 
however,  the  number  of  personal 
watercraft-related  fatalities  have  been 
increasing.  A  1998  National 
Transportation  Safety  Board  report 
states  that  personal  watercraft  boat 
accidents  are  the  only  type  of 
recreational  boat  accident  for  which  the 
leading  cause  of  death  is  not  drowning. 
The  report  indicates  that  more  persons 
involved  in  personal  watercraft  fatalities 
die  from  blunt  trauma  than  from 
drowning.  A  1996  study  by  the  National 
Association  of  State  Boating  Law 
Administrators  indicates  that  personal 
watercraft  were  involved  in 
approximately  36  percent  of  all  boat 
accidents  nationwide.  Similarly, 
information  from  the  National  Marine 
Manufacturers  Association  (NMMA) 
and  the  U.S.  Coast  Guard  for  1996  and 
1997  suggest  that  personal  watercraft 
were  involved  in  36  percent  of  all  boat 
accidents  nationwide. 

State  and  Local  Boating  Regulations 

State  and  local  boating  regulations  are 
addressed  here  because  both  federal  and 
state  agencies  regulate  boating  on  Lakes 
Mead  and  Mohave.  The  NPS  enforces 
both  federal  regulations  for  inland 
waterways,  and  adopted  non-conflicting 
state  regulations  of  the  States  of  Nevada 
and  Arizona.  There  are  significant 
differences  between  the  agencies' 
boating  regulations.  Examples  of  these 
differences  are:  minimum  age  of 
operators,  requirements  for  personal 
floatation  devices,  speed  in  proximity  to 
other  vessels  and  near  shore  areas, 
definition  of  personal  watercraft. 
reckless  operation,  operation  around 
dive  flags,  and  boating  education 
requirements. 

According  to  the  analysis  of 
recreational  use,  50  percent  of  the 
boaters  on  Lakes  Mead  and  Mohave 
originate  from  California.  In  addition  to 
the  federal  boating  laws,  California 
boaters  must  also  operate  under  Nevada 
and  Arizona  boating  laws.  The  age  to 
operate  a  personal  watercraft  differs  in 
each  state;  12  in  Arizona,  14  in  Nevada 
(effective  January  2003),  and  16  in 


California.  Nevada  will  require  proof  of 
boating  education  in  2003;  neither 
Arizona  or  California  have  such  a 
requirement.  In  addition  to  knowing  the 
various  state  and  federal  laws,  boaters 
must  know  where  they  are  at  any  given 
time  on  the  lakes  to  know  which  set  of 
boating  laws  apply.  There  is  a  need  for 
the  various  agencies  to  unify  the  boating 
laws  to  reduce  the  burden  on  boaters. 

Resource  Protection  and  Public  Use 
Issues 

The  following  summarizes  the 
predominant  resource  protection  and 
public  use  issues  associated  with  PWC 
use  at  Lake  Mead  National  Recreation 
Area.  Each  of  these  issues  is  discussed 
in  greater  detail  in  the  "Draft  Lake 
Management  Plan/Environmental 
Impact  Statement"  released  for  public 
review  on  April  24,  2002. 

Wildlife  and  Wildlife  Habitat:  Park 
staff  have  noted  through  field 
observations  that  bird  species  can  be 
distiu-bed  from  the  operation  of  personal 
watercraft  and  boats.  This  is  evident 
particularly  in  shallow  areas  and  inflow 
regions  where  nesting  sites  could 
possibly  be  disturbed.  Access  to 
shoreline  wildlife  habitat  by  motorized 
vessels,  including  personal  watercraft, 
could  disturb  wildlife  through  the 
interruption  of  normal  activities,  alarm 
or  flight,  avoidance  and  displacement  of 
habitat,  and  nest  abandonment.  The 
combination  of  personal  watercraft 
speed,  noise,  and  ability  to  access 
shallow  shoreline  areas  can  disrupt 
riparian  habitat  areas  critical  to  wildlife. 
At  Lake  Mead  NRA  of  particular 
importance  is  bird  habitat  at  the  inflow 
areas  of  the  Colorado,  Muddy,  and 
Virgin  rivers,  and  along  portions  of  Lake 
Mohave.  The  Muddy  River  inflow  has 
restricted  use  during  three  months  of 
the  year  under  the  management  of  the 
Nevada  Division  of  Wildlife  at  the 
Overton  Wildlife.Management  Area. 

Aquatic  habitat  and  species  would  be 
protected  in  the  inflow  area  of  the 
Virgin  River,  by  the  prohibition  of  all 
motorized  vessels,  including  personal 
watercraft.  Prohibiting  the  use  of  all 
motorized  vessels  in  these  areas  would 
prevent  the  disturbance  of  important 
aquatic  and  nesting  habitat  from  this 
use.  This  would  be  a  beneficial  impact 
to  nesting  and  migratory  bird  species. 

The  added  level  of  protection  to  the 
sensitive  inflow  area  of  the  Virgin  River 
from  the  prohibition  of  motorized 
vessels,  including  personal  watercraft, 
would  assure  that  wildlife  species  that 
rely  on  this  for  habitat,  such  as  bird 
species,  would  be  protected,  allowing 
for  the  perpetuation  of  species  diversity 
within  these  areas  of  the  recreation  area. 
This  would  benefit  bird  species  that  use 
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these  areas  on  a  broad  scale  as  these 
areas  are  considered  extremely 
important  for  migratory  birds. 
Implementing  a  100-foot  flat- wake  zone 
would  slow  vessels  down  to  flat-wake 
speed  within  100  feet  of  all  the 
shoreline  areas  of  Lakes  Mead  and 
Mohave.  This  would  provide  some 
protection  to  shoreline  wildlife  by 
reducing  the  impacts  associated  with 
speed,  wake,  and  disturbance. 

Threatened  and  Endangered  Species: 
The  use  of  motorized  vessels,  including 
personal  watercraft,  could  disturb 
threatened  and  endangered  species  that 
occupy  habitat  close  to  or  within  Lake 
Mead  and  Lake  Mohave.  The  species  of 
concern  that  occupy  shoreline  or  lake 
habitat  include  the  Southwestern 
willow  flycatcher  (Empidonax  traillii 
extimus),  Yimia  clapper  rail  (Rallus 
longirostris  yumanensis),  bald  eagle 
(Haliaeetus  leucocephalus),  razorback 
sucker  (Xyrauchen  texanus),  and  the 
bonytail  chub  (Gila  elegans).  Designated 
critical  habitat  for  the  bonytail  and 
razorback  sucker  would  also  be  affected. 
Formal  section  7  consultation  under  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.),  as  amended.was 
initiated  April  24,  2002,  to  determine 
the  possible  effects  of  the  "Draft  Lake 
Management  Plan/Envirorunental 
Impact  Statement,"  including 
components  related  to  the  proposed 
rule. 

Motorized  use  close  to  Southwestern 
willow  flycatcher  habitat  could  disturb 
this  species  and  cause  them  to  abandon 
the  area,  as  described  in  the  previous 
section  under  wildlife.  Zoning  to  restrict 
motorized  uses  in  the  inflow  area  of  the 
Virgin  River  would  protect  the  most 
significant  willow  flycatcher  habitat  at 
Lake  Mead  NRA  by  eliminating  the 
impacts  from  noise,  wake,  and  the 
discharge  of  gasoline  and  gasoline- 
related  compounds  from  motorized 
vessels.  The  100-foot  flat-wake  zones 
established  along  the  shoreline  of  Lake 
Mohave  would  also  provide  additional 
protection  by  reducing  wake  and  the 
disturbance  associated  with  high  speed 
operation  of  personal  watercraft.  No 
further  zoning  would  occvu  at  this  time 
along  Lake  Mohave  at  potential  willow 
flycatcher  habitat.  Although  these  no 
confirmed  nests  have  been  found  at  the 
sites  along  Lake  Mohave,  willow 
flycatchers  have  been  recorded  during 
nesting  season  and  it  is  likely  that 
nesting  is  occiuring.  Monitoring 
conducted  by  BOR  and  NPS  biologists 
would  continue  along  the  shoreline  of 
Lake  Mohave  for  willow  flycatchers.  If 
nesting  sites  are  foimd,  temporal 
shoreline  zoning  to  restrict  motorized 
use  during  nesting  season  would  be 
imposed.  While  overall  effect  of  this 


alternative  is  beneficial  to  the  species, 
nesting  pairs  or  individuals  could  likely 
be  adversely  affected  by  continued 
recreational  use  near  potential  nesting 
sites  along  Lake  Mohave.  Personal 
watercraft  use  can  not  be  singled  out  as 
a  direct  impact  to  this  species  since  the 
most  significant  existing  habitat  and 
potential  habitat  occur  in  inflow  areas 
that  are  frequented  by  all  motorized 
users.  Additionally,  the  habitat  is  very 
transitory  and  low  lake  levels  have 
made  motorized  access  to  habitat  and 
potential  habitat  nearly  impossible  by 
any  recreational  boat  users. 

No  Yuma  clapper  rails  have  been 
recorded  within  Lake  Mead  NRA. 
However,  potential  Yuma  clapper  rail 
habitat  would  be  protected  in  the  Virgin 
inflow  area  where  motorized  use  would 
be  eliminated.  Potential  habitat  is  also 
located  in  Las  Vegas  Wash.  Habitat 
restoration  is  ongoing  within  the  forum 
of  the  Las  Vegas  Wash  Coordination 
Committee  and  in  ongoing  Jarojects 
within  Lake  Mead  NRA  that  further 
protects  and  restores  potential  habitat  in 
Las  Vegas  Wash.  Due  to  these  protective 
measures,  the  preferred  alternative 
would  not  likely  adversely  affect  the 
Yuma  clapper  rail. 

The  bala  eagle  is  a  non-breeding 
winter  visitor  to  Lakes  Mead  and 
Mohave.  The  bald  eagle  occupies  high 
cliffs  and  trees  adjacent  to  the  lakes.  The 
aimual  winter  bald  eagle  count  has 
shown  increasing  numbers  for  the  past 
several  years,  with  a  record  79  bald 
eagles  counted  in  2002.  Since 
recreational  use  of  the  lakes  in  the 
winter  is  low  when  the  bald  eagle  is 
present,  and  visitation  and  motorized 
use,  particularly  personal  watercraft 
use,  during  this  period  is  expected  to 
remain  low  in  the  future,  we  have 
determined  that  the  proposed  rule 
would  not  likely  adversely  affect  the 
bald  eagle. 

The  impacts  of  recreational  use, 
including  personal  watercraft  use,  on 
endangered  razorback  suckers  and 
bonytail  chub,  have  not  been  thoroughly 
studied  within  the  recreation  area. 
Biologists  studying  the  razorback  sucker 
for  the  past  ten  years  have  noted  that  the 
use  of  motorized  vessels  in  and  around 
the  razorback  sucker  spawning 
aggregations  along  the  shorelines  of 
Lake  Mohave  causes  a  great  deal  of 
turmoil.  Passing  watertraft  interrupts 
spawning,  displaces  staging  and 
spawning  fish,  disturbs  substrates,  and 
generally  bothers  the  fish,  their 
behavior,  and  their  habitat.  This  is 
especially  a  concern  where  fish  are 
using  the  shallower  shoreline  areas 
where  boat  motors  and  their  noise  and 
turbulence  are  in  close  proximity  to  the 
fish.  Razorback  suckers  spawn  in 


January  through  early  April,  and  occupy 
specific  shoreline  areas  at  this  time.  It 
is  likely  that  they  are  more  sensitive  to 
disturbance  during  this  period, 
however,  this  is  also  a  period  of  low 
visitor  use  on  the  lakes. 

The  use  of  motorized  vessels, 
including  personal  watercraft,  during 
the  summer  would  not  likely  adversely 
affect  razorback  suckers  since  they  do 
not  spawn  during  that  time.  Increased 
visitor  use  during  the  shoulder  seasons 
at  spawning  areas  could  likely  adversely 
affect  razorback  suckers  by  interrupting 
their  spawning  activities.  The  NPS 
would  continue  to  work  with  area 
biologists  under  the  coordinated  effort 
of  the  Native  Fish  Work  Group  to 
determine  if  temporal  zoning  nf 
spawning  areas  should  be  imposed 
between  January  and  April.  The  100- 
foot  flat-wake  zone  would  provide 
additional  protection  for  the  razorback 
sucker  since  spawning  areas  are  close  to 
the  shoreline  and  this  would  reduce  the 
impacts  associated  with  disturbance. 

Bonytail  chub  are  known  to  spawn 
during  May,  when  increasing  numbers 
of  visitors  are  using  the  lakes.  It  is  likely 
that  disturbances  associated  with  the 
use  of  motorized  vessels  occur  to  this 
species,  particularly  during  spawning. 
In  addition,  since  the  bonytail  is  known 
to  spawn  in  the  southern  portion  of 
Lake  Mohave,  where  there  is 
concentrated  use  by  motorized  vessels 
along  the  shoreline,  there  could  be 
impacts  to  water  quality  from  the  use  of 
motorized  vessels.  The  bonytail  chub 
would  continue  to  be  monitored  by  area 
biologists.  The  100- foot  flat-wake  zone 
could  reduce  recreational  use  of 
spawning  areas,  thus  reducing  the 
impacts  from  motorized  use.  Future 
efforts  could  include  temporal  zoning  of 
known  spawning  areas.  Under  Section 
7,  the  NPS  has  determined  that 
continued  use  by  motorized  vessels  in 
spawning  areas  would  likely  adversely 
affect  the  razorback  sucker  and  the 
bonytail  chub.  Personal  watercraft  use 
can  not  be  singled  out  as  a  direct  impact 
io  these  species.  The  NPS  has  been 
working  with  the  Native  Fish  Work 
Group  for  the  past  ten  years  to  monitor 
razorback  sucker  spawning  areas.  This 
extensive  monitoring  program,  which 
includes  capture  and  tagging  of  adult 
fish,  and  a  larvae  capture  and  rearing 
program,  will  continue  into  the  future. 
Recreational  use  has  been  monitored  by 
observation  by  the  biologists  who 
comprise  the  Native  Fish  Work  Group. 
If  recreational  use  increases  in  spawning 
areas,  them  temporal  zoning  would  be 
imposed  to  close  the  spawning  sites  to 
all  motorized  use. 

Shoreline  Vegetation:  Shoreline 
vegetation  along  Lake  Mead  consists 
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primarily  of  non-native  salt  cedar 
(tamarisk).  The  shoreline  vegetation 
along  Lake  Mohave  is  also  dominated  by 
tcimarisk,  but  there  are  periodic  stands 
of  native  willows  and  cottonwood  trees. 
The  NFS  has  instituted  a  program  to 
remove  salt  cedar  at  selected  areas 
around  the  lakes.  Native  riparian 
species  are  planted  at  these  areas,  and 
native  habitat  could  be  restored  if 
transplant  efforts  are  successful.  While 
recreational  use  along  the  shoreline 
areas  could  impact  these  species  by 
direct  cutting  and  trampling,  personal 
watercraft  use  can  not  be  singled  out  as 
a  direct  impact  to  these  species. 

Access  to  shoreline  areas  by 
recreationists  could  lead  to  the 
disturbance  of  sensitive  plant  species. 
Sensitive  plants  species  that  grow  in 
sandy  areas  could  be  trampled  by 
recreational  use  of  these  areas.  Again, 
personal  watercraft  use  can  not  be 
singled  out  as  the  sole  source  of  this 
impact.  This  impact  is  minor  compared 
with  the  fluctuating  lake  levels  and 
overall  use  of  the  shoreline  areas  by  all 
types  of  recreationists. 

Water  Quality:  Two-cycle,  non-fuel 
injected  engines,  which  includes  not 
only  the  majority  of  personal  watercraft 
in  use  today  but  also  other  boats,  can 
discharge  up  to  30  percent  of  their  gas 
and  oil  emissions  directly  into  the  water 
("Water  Quality  Concerns  Related  to 
Personal  Watercraft,  Final  Report"  NFS 
1999).  Hydrocarbons,  benzene,  toluene, 
and  xylene  are  also  released,  as  well  as 
MTBE's.  These  discharges  have  the 
potential  to  adversely  affect  water 
quality  where  concentrated  use  occurs. 
While  gasoline  compounds  do  enter  the 
lake  from  current  boating  use  (including 
conventional  two-cycle  engines)  and 
from  other  sources  (such  as  fuel  spills 
and  parking  lot  runoff),  due  in  part  to 
the  volume  of  the  reservoirs  and  the 
high  volatility  of  many  of  these 
compounds,  concentrations  have 
remained  well  below  levels  that  are 
known  to  result  in  detrimental  impacts 
on  the  aquatic  system  of  Lakes  Mead 
and  Mohave,  or  on  human  health. 

The  Environmental  Protection  Agency 
(EPA)  has  adopted  regulations  (40  CFR 
part  91)  that  require  marine  engine 
manufacturers,  including  manufacturers 
of  personal  watercraft,  to  improve  the 
efficiency  of  engines  by  the  year  2006. 
The  EPA  regulations  prohibit  the  sale 
after  2006  of  any  PWCs  that  do  not  meet 
the  EPA  reduced  emissions  standards 
for  marine  vessel  engines.  The  EPA 
expects  a  50%  reduction  in  hydrocarbon 
emissions  from  marine  engines  from 
present  levels  by  2020,  and  a  75% 
reduction  by  2025  (EPA  1996).  This 
rule,  consistent  with  the  conservation 
mandate  in  the  NFS  Organic  Act, 


proposes  to  prohibit  after  2012  the  use 
of  personal  watercraft  not  meeting  the 
EPA  requirements,  thus  reducing  the 
amount  of  gasoline  and  gasoline 
additives  that  are  deposited  into  the 
lakes  and  enhancing  the  water  quality  of 
Lakes  Mead  and  Mohave  sooner  than 
these  benefits  would  be  achieved 
relying  soley  on  the  EPA  requirement. 
Until  2012,  any  carburated  two-cycle 
engines,  including  personal  watercraft, 
would  continue  to  be  allowed  to  operate 
on  the  lakes,  with  the  exception  of  the 
ban  on  personal  watercraft  and  other 
motorized  uses  in  the  sensitive  inflow 
areas  and  in  the  Gypsum  Reefs  area  and 
Grand  Wash  Bay.  This  would  allow  for 
those  who  purchased  a  new  personal 
watercraft  this  year  to  enjoy  the 
anticipated  life  of  that  engine  and 
would  minimize  the  economic  impact  of 
the  restriction  for  individual  owners. 
After  final  adoption  of  the  "Draft  Lake 
Management  Plan/Environmental 
Impact  Statement"  the  park  will 
propose  a  similar  rule  for  all  watercraft 
engines.  It  is  the  goal  to  reduce 
emissions  by  motorized  vessels  before 
the  full  force  of  the  EPA  requirements 
are  in  place.  In  order  to  enforce  such  a 
regulation,  the  NFS  would  annually 
obtain  a  list  of  current  engines  produced 
by  PWC  and  other  boat  engine 
manufacturers  that  meet  the  EPA 
requirements.  Any  craft  not  meeting  the 
EPA  engine  requirements  would  be 
removed  from  the  lake  and  could  be 
ticketed  and  fined. 

It  is  estimated  that  up  to  one-third  of 
the  fuel  passes  through  the  current  two- 
cycle  engines  unbumed.  This  can  create 
a  visible  sheen  on  the  water  in  high  use 
areas  of  the  lakes.  Based  on  fuel 
consumption  estimates,  between  1 V2 
and  3  gallons  of  fuel  is  discharged  into 
the  water  during  a  two-hour  ride  on  a 
personal  watercraft.  During  the  summer 
weekends  in  high  use  areas,  there  can  be 
up  to  1,700  personal  watercraft  on  the 
lakes.  This  could  resuh  in  1,275  to  3,400 
gallons  of  unburned  fuel  discharged  per 
hour  into  Lakes  Mead  and  Mohave 
combined.  A  typical  recreation  day  on 
Lake  Mead  is  5.2  hours,  which  means 
that  on  any  given  summer  weekend  day, 
up  to  27,000  gallons  of  unbiuned  fuel 
could  be  discharged  into  the  lakes' 
waters  of  Lakes  Mead  and  Mohave  just 
from  the  use  of  personal  watercraft.  The 
EPA  has  cited  studies  concluding  that 
approximately  65%  of  the  discharged 
unburned  fuel  mixture  evaporated  from 
the  water  surface  at  air  temperatures 
normally  encountered  diuing  the 
boating  season. 

The  elimination  of  carburated  two- 
cycle  engines  in  2012  would  eventually 
result  in  less  fuel  being  discharged  into 
the  lakes  from  these  engines.  It  would 


reduce  the  visible  sheen  on  the  water  in 
high  use  coves.  Prohibiting  the  use  of 
motorized  vessels  in  the  Virgin  River 
infiow  area  and  the  Gypsiun  Reefs  area 
would  likely  improve  water  quality  in 
these  cireas.  However,  recent  studies 
have  shown  that  changing  from  two- 
cycle  carbureted  engines  to  two-cycle 
fuel  injected  engines  might  increase 
PAH  emissions.  The  full  impact  of  this 
is  not  known,  but  scientific  analysis 
would  continue  and  hopefully  resolve 
this  issue.  The  large  size  of  Lake'Mead 
and  Mohave,  and  the  volatile  nature  of 
BTEX  compounds  eliminates  the 
potential  for  the  building  of 
concentrations  of  chemicals  that  could 
result  in  the  impairment  of  the  aquatic 
system. 

At  all  shoreline  accessible  sites 
personal  watercraft  fueling  is  an  issue. 
Because  the  shoreline  site  used  as  a  base 
for  their  visit  is  distant  to  a  marina, 
most  personal  watercraft  users  bring 
fuel  in  containers  to  the  lake.  Fueling  at 
the  shoreline  is  dangerous  as  some 
spillage  is  likely  to  occiu  into  the  water. 
Polluting  or  contaminating  park  areas 
waters  or  water  courses  is  prohibited  (36 
CFR  2.14(6)).  Higher  levels  of 
enforcement  of  the  this  regulation  and 
increased  education  would  help  reduce 
the  impacts  from  this  activity. 

Air  Quality:  Lake  Mead  NRA  is 
designated  as  a  class  II  air  quality  area 
under  the  Clean  Air  Act.  The  air  quality 
of  the  Lake  Mead  region  is  in  attainment 
of  the  national  ambient  air  quality 
standards;  however,  some  degradation 
of  the  air  quality  is  evident  throughout 
the  lower  elevations  of  the  recreation 
area.  The  sources  of  air  pollutants  come 
primarily  from  outside  the  park  and  can 
concentrate,  especially  during  periods 
of  atmospheric  inversion,  in  the  park, 
causing  visible  smog.  There  are  sources 
of  air  pollutants  that  are  generated 
within  the  park,  including  pollutants 
contained  in  the  exhaust  of  motorized 
vessels.  The  combustion  process  of 
motorized  vessels  results  in  emissions 
of  air  pollutants  such  as  volatile  organic 
compounds  (VOC),  nitrogen  oxides 
(NOx),  particulate  matter  (FM),  and 
carbon  monoxide  (CO)  (EPA).  The  EPA 
noted  that  gasoline  outboards  and 
personal  watercraft  account  for 
approximately  5%  of  the  national 
mobile  sources  of  volatile  organic 
compoimds,  which  may  cause  areas 
with  large  boat  populations  to  exceed 
10%  of  the  regional  hydrocarbons 
inventory  (EPA  2000).  Some  literature 
suggests  that  carburated  two-cycle 
outboard  engines  and  personal 
watercraft  use  create  nearly  as  much 
atmospheric  pollution  as  all  cars  in  the 
United  States.  In  a  report  on  personal 
watercraft,  the  Izaak  Walton  League 


(IWL)  stated  that  operating  a  100- 
horsepower  personal  watercraft  for 
seven  hours  generated  air  emissions 
equivalent  to  a  1998  passenger  car 
operated  for  100,000  miles  (IWL  99). 
However,  the  personal  watercraft  groups 
state  that  the  IWL  data  originated  from 
tests  comparing  old  technology  personal 
watercraft  with  automobiles  specifically 
developed  to  meet  California's  most 
stringent  emissions  standards.  In 
addition,  the  personal  watercraft  groups 
assert  that  all  marine  engines  combined 
account  for  only  3%  of  the  total 
hydrocarbon  emissions  in  the  United 
States  (Seadoo  2000;  American 
Watercraft  Association  [AWA]  2001). 
With  the  new  technology,  these 
emissions  will  eventually  be  reduced  to 
less  that  1%. 

Although  there  is  existing  data 
showing  that  two-cycle  engines  emit 
pollutants  into  the  air,  there  is  little  data 
that  shows  specifically  what  impacts 
personal  watercraft  emissions  have  on 
air  quality.  On  Lakes  Mead  and  Mohave, 
the  current  impacts  from  carburated 
two-cycle  engines,  including  personal 
watercraft,  occur  intermittently  in  high- 
use  areas,  primarily  between  May  and 
September.  These  impacts  include 
visible  smoke  and  the  smell  of  exhaust 
and  gasoline  fumes.  These  impacts  are 
considered  moderate  and  have  not  been 
shown  to  exceed  the  national  ambient 
air  quality  standards  under  the  Clean 
Air  Act  or  the  EPA  air  quality  index. 
The  personal  watercraft  industry  asserts 
that  the  highest  volume  selling  models 
today  are  the  cleaner-burning  personal 
watercraft  (PWIA  2001),  therefore,  there 
is  expected  to  be  some  beneficial 
impacts  up  through  2012  as  older 
models  are  replaced  by  the  newer 
models.  Once  the  proposed  2012 
requirement  prohibiting  carburated  two- 
cycle  engines  from  the  recreation  area  is 
in  place,  air  quality  is  expected  to 
improve  in  the  high  use  coves  where 
carburated  two-cycle  engines  are 
cmrently  heavily  used.  The  EPA  expects 
a  50%  reduction  in  hydrocarbon 
emissions  from  marine  engines  from 
present  Jevels  by  2020,  and  a  75% 
reduction  by  2025  (EPA  1996).  The  NFS 
proposed  to  prohibit  after  2012  the  use 
of  personal  watercraft  not  meeting  the 
EPA  requirements,  therefore,  the 
expected  reductions  in  hydrocarbon 
emissions  would  be  achieved  in  2012, 
instead  of  the  later  dates  as  a  result  of 
the  EPA  requirements.  After  the  final 
adoption  of  the  "Lake  Management 
Plan/Environmental  Impact  Statement," 
the  park  will  propose  a  similar  rule  for 
all  watercraft  engines. 

Soundscapes:  Most  visitors  to  Lakes 
Mead  and  Mohave  have  expectations  of 
noise  from  motorized  vessels.  According 


to  visitor  use  surveys,  more  than  60%  of 
all  visitors  to  the  recreation  area  utilized 
motorized  vessels  as  part  of  their 
experience  (Graefe  and  Holland  1997). 
On  a  typical  summer  weekend  there  are 
approximately  4,000  boats  operating  at 
any  one  time  on  the  waters  of  Lakes 
Mead  and  Mohave.  At  peak  use  this 
number  exceeds  5,000  boats,  of  which 
approximately  1,700  are  personal 
watercraft.  During  these  times  the  sound 
of  boats  can  be  continuous  in  the  urban 
park  and  urban  natural  zones.  Boat 
noise  is  noticeable  in  the  rural  natural 
zones  during  periods  of  high  boating 
activity  but  there  are  extended  periods 
when  boating  noise  is  not  noticeable. 

Noise  from  watercraft  operating  in 
excess  of  the  noise  decibel  requirements 
could  negatively  impact  visitors.  Noise 
abatement  is  regulated  by  the  NFS 
within  Lake  Mead  NRA  and  other  units 
of  the  National  Park  System  (36  CFR 
3.7).  "Operating  a  vessel  in  or  upon 
inland  waters  so  as  to  exceed  a  noise 
level  of  82  decibels  measured  at  a 
distance  of  82  feet  (25  meters)  from  the 
vessel  is  prohibited."  These  standards 
are  difficult  to  enforce  as  they  require 
estimation  of  distances  in  addition  to 
monitoring  sound.  The  NFS  is 
proposing  to  amend  36  CFR  3.7  to  a 
different  SAE  testing  standard  in  order 
to  make  enforcement  of  our  existing 
decibel  level  easier. 

Boating  noise  is  also  regulated  by  the 
States  of  Nevada  and  Arizona.  The 
respective  states  have  developed 
standards  relative  to  boat  noise  and 
these  standards  are  enforced  by  state 
law  enforcement  officers  on  Lakes  Mead 
and  Mohave.  Nevada  has  promulgated  a 
new  rule  that  includes  a  noise  standard 
at  any  location  in  addition  to  the 
specific  standards  at  specific  distances. 
This  standard  is  75  dbl  at  any  speed  or 
distance.  Unaltered  pre-1998  personal 
watercraft  technology  and  current 
personal  watercraft  technology  will 
meet  this  standard.  The  NFS  will  also  be 
working  with  the  states  to  try  to  develop 
a  consistent  noise  standard  that  would 
be  utilized  by  all  enforcement  officers. 

The  nature  of  the  noise  generated 
from  personal  watercraft  may  be  more 
distiubing  than  other  watercraft 
operating  at  similar  decibels  due  to 
rapid  changes  in  acceleration  and 
direction  typical  of  the  operation  of 
personal  watercraft.  These  craft 
typically  have  a  higher  pitched  engine 
sound  and  because  the  exhaust  is 
emitted  beneath  the  vessels,  there  are 
times  when  the  pitch  varies  as  the 
bottom  of  the  craft  is  exposed.  This 
occurs  during  turns  or  as  the  craft 
bounces  on  the  water.  The  changes  in 
pitch  can  be  annoying  to  some  visitors, 
but  are  within  the  federal  and  state 


noise  standards  described  above.  Some 
literature  suggests  that  noise  from 
personal  watercraft  could  have  a  greater 
impact  on  wildlife  in  the  inflow  areas 
because  of  their  speed  and  ability  to 
access  shallow-water  areas  more  readily 
than  other  types  of  watercraft.  This 
could  force  waterfowl  and  other 
shorebirds  from  their  nests  and  habitat, 
causing  pest  abandonment,  stress,  and 
associated  behavior  changes. 

The  prohibition  of  all  motorized 
vessels  in  the  Virgin  River  inflow  area 
and  the  Gypsum  Reefs  area  would 
provide  an  area  of  the  lake  where 
human-generated  noise  is  minimal.  This 
could  improve  visitor  experience  for 
those  seeking  natural  quiet,  and  would 
protect  wildlife  in  these  areas  from  the 
impacts  associated  with  noise.  The  100- 
foot  flat-wake  zone  could  also  reduce 
noise  impacts  particularly  from  personal 
watercraft  use  close  to  the  shorelinn  as 
personal  watercraft  would  be  forced  to 
slow  to  flat-wake  in  those  areas,  thus 
slightly  reducing  the  noise  generated 
from  their  use. 

In  addition,  manufacturers  of  personal 
watercraft  are  aware  of  the  concerns  of 
the  public  related  to  the  noise  of  their 
operation.  Although  there  is  currently 
no  legal  requirement,  manufacturers  are 
currently  taking  steps  to  reduce  the 
noise  by  using  more  rubber  in 
construction  and  eliminating  vibrations. 
It  is  anticipated  the  personal  watercraft 
manufacturers  will  continue  to  reduce 
the  noise  associated  with  personal 
watercraft.  As  the  existing  fleet  is 
converted  to  the  newer  engine 
technology  by  the  year  2012,  noise  will 
also  be  significantly  reduced  since  a 
secondary  benefit  of  the  EFA  compliant 
engines  is  reduced  noise  emissions. 

X'isitor  Use,  Conflicts,  and  Safety:  The 
objectives  of  the  "Draft  Lake 
Management  Flan/Environmental 
Impact  Statement"  as  they  relate  to 
visitor  use,  conflicts,  and  safety,  are  to 
provide  a  range  of  water-oriented 
recreational  opportunities,  provide  a 
quality  recreational  setting,  while 
reducing  water  and  shoreline  conflicts 
and  protecting  the  natural  and  cultural 
resources  of  the  recreation  area.  Visitor 
use  surveys  at  Lake  Mead  NRA  showed 
that  some  visitors  believe  that  personal 
watercraft  use  creates  conflicts  among 
recreational  user  groups,  mainly  due  to 
their  noise,  speed,  and  type  of  use 
(Graefe  and  Holland  1997).  Other 
visitors  believe  that  personal  watercraft 
are  no  different  from  other  motorized 
vessels.  Nevertheless,  conflict  can  occur 
between  personal  watercraft  users  and 
other  recreationists,  and  this  can  lead  to 
visitor  dissatisfaction. 

Personal  watercraft  would  continue  to 
be  authorized  in  the  majority  of  Lakes 
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Mead  and  Mohave,  except  in  the  Virgin 
River  inflow  area  and  the  Gypsum  Beds 
areas  (where  all  motorized  use  would  be 
eliminated).  Black  Canyon  above 
Willow  Beach,  Grand  Wash,  and  where 
prohibited  elsewhere  with  buoys  or 
signs.  These  restrictions  would  provide 
for  a  range  of  recreational  opportunities, 
and  would  eliminate  conflict  in  these 
areas  between  personal  watercraft  users 
and  other  recreationists.  This  will  be 
particularly  evident  in  the  Black  Canyon 
area,  where  the  highest  level  of  non- 
motorized  use  occurs  in  the  recreation 
area. 

The  use  of  motorized  vessels, 
including  personal  watercraft,  can  lead 
to  unsafe  conditions  in  certain 
circumstances,  including  reckless 
operation,  operation  at  high  speeds, 
operation  in  storms  or  inclement 
weather  conditions,  unsafe  operation  in 
high  density  boating  areas,  and 
operation  by  uneducated  and/or 
inexperienced  users.  The  operation  of 
personal  watercraft  can  be  dangerous 
due  to  the  nature  of  the  watercraft. 
Personal  watercraft  have  limited  turning 
capabilities  when  not  imder  propulsion. 
This  has  been  one  of\he  chief  factors  in 
personal  watercraft-related  accidents. 
Manufacturers  are  working  to  resolve 
this  issue.  In  addition,  personal 
watercraft  can  operate  at  high  speeds 
close  to  the  shoreline.  This  can  create 
unsafe  conditions  and  a  safety  hazard  to 
other  users,  including  swimmers, 
canoeists,  kayakers,  etc.  The  100-foot 
shoreline  flat-wake  zone  would  improve 
the  visitor  experience  by  reducing  the 
potential  for  accidents  in  shoreline  areas 
and  improve  the  safety  of  boaters, 
swinuners,  and  recreationists  at  the 
water's  edge.  It  would  eliminate  the 
high-speed  operation  of  personal 
watercraft  within  100- feet  of  the 
shoreline  of  both  lakes. 

Authorizing  PWC  Use 

Under  the  Preferred  Alternative 
(Alternative  C)  of  the  "Draft  Lake 
Management  Plan/Environmental 
Impact  Statement"  and  proposed  rule, 
personal  watercraft,  along  with  other 
types  of  motorized  vessels,  would  be 
allowed  to  operate  at  Lakes  Mead  and 
Mohave  except  areas  closed  for 
appropriate  management  reasons. 
Unrestricted  motorized  use  would  be 
allowed  in  the  Rural  Natural,  Urban 
Natural  and  Urban  Park  zones.  All 
motorized  use,  including  personal 
watercraft  use,  would  be  prohibited  in 
the  Primitive  Zones.  Motorized  use  of 
the  Semi-Primitive  Zones  would  be 
limited  to  65  horsepower  or  less.  These 
actions  would  prohibit  use  of  personal 
watercraft  in  approximately  2  percent  of 
the  lake  waters. 


Specific  areas  affected  by  this  zoning 
would  be  Grand  Wash  Bay,  Gjrpsum  Bay 
and  Reefs,  and  Black  Canyon  from 
below  the  dam  to  the  Willow  Beach 
area.  Black  Canyon  would  be  temporally 
zoned  for  the  nine  month  period  from 
Labor  Day  to  Memorial  Day  to  allow 
engines  with  less  than  65  horsepower  to 
operate  in  the  zone  five  days  per  week 
and  prohibiting  all  engines  two  days 
each  week.  Personal  watercraft  would 
be  prohibited  from  this  area  because 
their  engines  are  greater  than  65 
horsepower.  There  would  also  be 
boating  prohibitions  at  the  confluence  of 
the  Virgin  River  with  Lake  Mead.  This 
area  is  relatively  small  and  only  include 
the  mixing  zones  between  the  rivers  and 
the  lake.  Use  in  this  area  would  be 
restricted  due  to  the  sensitive  nature  of 
the  habitat  in  these  locations.  Personal 
watercraft  would  also  be  prohibited  in 
areas  zoned  for  specific  uses  such  as 
designated  fishing  areas  and  SCUBA 
areas.  These  specific  zones  are  located 
in  the  urban  interface  areas  associated 
with  the  Boulder  Basin  on  Lake  Mead 
and  in  the  Katherine  Landing  area  of 
Lake  Mohave.  A  100- foot  flat- wake  zone 
would  be  established  around  the 
shoreline  of  both  Lakes  Mead  and 
Mohave,  primarily  for  safety  purposes, 
but  could  provide  some  minimum 
protection  for  shoreline  wildlife. 

As  mentioned  above  the 
Environmental  Protection  Agency,  as 
directed  by  the  Clean  Air  Act,  has 
adopted  regulations  for  all  marine 
engines,  including  personal  watercraft. 
By  the  year  2006,  all  newly 
manufactured  personal  watercraft 
engines  must  meet  specific  emission 
requirements.  It  is  estimated  by  the 
Personal  Watercraft  Industry 
Association  the  life  of  a  personal 
watercraft  is  five  to  seven  years(PWIA 
2002).  The  "Draft  Lake  Management 
Plan/Environmental  Impact  Statement" 
should  be  finalized  in  2002.  Therefore, 
allowing  a  ten-year  transition  period,  by 
the  year  2012,  all  two-cycle  engines 
used  at  Lake  Mead  NRA  would  be 
required  to  meet  the  2006  emission 
standards.  This  would  allow  for  those 
who  purchased  a  new  personal 
watercraft  this  year  to  enjoy  the 
anticipated  life  of  that  engine  and 
would  minimize  the  economic  impact  of 
the  restriction  for  individual  owners. 

History  of  Public  Involvement 

Public  meetings  were  initiated  in 
January  1993  to  help  identify  and 
summarize  significant  issues  related  to 
the  management  of  recreation  on  Lakes 
Mead  and  Mohave.  A  notice  of  intent  to 
prepare  the  "Lake  Management  Plan" 
and  Environmental  Impact  Statement 
was  published  in  the  Federal  Register 


(58  FR  26344)  on  May  3. 1993.  Between 
January  1993  and  September  2000,  more 
than  100  public  scoping  meetings, 
public  information  meetings,  and 
presentations  on  the  development  of  a 
"Lake  Management  Plan"  for  Lake  Mead 
NRA,  were  held  throughout  the  area. 
Presentations  were  made  to  various 
groups,  including  local,  county,  state, 
and  federal  agencies,  tribal 
xepresentatives,  concessioners,  and 
various  clubs.  A  mailing  list  of 
interested  parties  was  compiled  from 
attendees  at  the  meetings  and  from  any 
written  comments  received  at  the 
recreation  area.  In  addition,  a  detailed 
visitor  use  inventory  and  survey  of  lake 
users  was  completed  in  1994.  In 
December  1996,  a  scoping  issues 
newsletter  was  mailed  to  interested 
parties  to  provide  an  update  on  the 
issues  related  to  the  development  of  the 
plan.  Public  information  meetings  were 
held  from  May  through  July  1998,  to 
provide  more  information  on  the 
development  of  the  plan. 

During  this  first  comment  period, 
Lake  Mead  NRA  received  more  than 
1,000  comment  letters,  the  majority  of 
them  directly  related  to  personal 
watercraft  use.  Comments  ranged  from 
the  support  of  the  continued  use  of 
personal  watercraft  throughout  the 
recreation  area,  to  a  total  ban  on 
personal  watercraft  use,  to  restrictions 
in  selected  areas  of  the  recreation  area. 
Issues  generated  during  the  comment 
period  included  visitor  safety  concerns 
related  to  illegal  and  reckless  operation 
of  personal  watercraft,  conflicts  among 
different  user  groups,  educational 
requirements  for  all  boaters,  potential 
impacts  to  sensitive  resources,  and 
questions  concerning  the  impacts  of 
personal  watercraft  use  related  to  other 
motorized  vessels. 

The  Lake  Mead  NRA  "Draft  Lake 
Management  Plan  and  Environmental 
Impact  Statement"  was  made  available 
for  public  review  on  April  24,  2002.  The 
draft  plan  was  available  in  hard  copy, 
on  computer  disk,  and  on  the  park's 
website  at  www.nps.gov/lame/lmpdraft/ 
home.htm.  Public  meetings  were  held 
with  the  release  of  the  draft  plan  and 
proposed  rule  for  personal  watercraft 
use.  These  meetings  were  held  at 
various  locations  to  discuss  the 
components  of  the  "Draft  Lake 
Management  Plan/Environmental 
Impact  Statement,"  and  solicit  public 
response  related  to  all  aspects  of  the 
plan,  including  the  proposed  rule  for 
personal  watercraft  use.  Public 
comments  on  the  plan  were  excepted 
through  June  26,  2002.  This  proposed 
rule  is  based  on  the  preferred  alternative 
in  the  "Draft  Lake  Management  Plan/ 
Environmental  Impact  Statement"  and 
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the  comments  submitted  on  the  DLMP/ 
EIS  have  not  been  incorporated  into  this 
proposed  rule.  Comments  on  both 
documents  will  be  incorporated  into  the 
Final  Lake  Management  Plan/ 
Environmental  Impact  Statement  and 
final  rule. 

Compliance  With  Other  Laws 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

This  document  is  a  significant  rule 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866. 

(1)  This  rule  will  not  have  an  effect  of 
$100  million  or  more  on  the  economy. 
It  will  not  adversely  affect  in  a  material 
way  the  economy,  productivity, 
competition,  jobs,  the  environment, 
public  health  or  safety,  or  State,  local, 
or  tribal  governments  or  communities. 
This  determinate  is  based  upon  the 
findings  in  a  report  prepared  by  the 
National  Park  Service  entitled 
"Economic  Analysis  of  Personal 
Watercraft  Regulations  in  Lake  Mead 
National  Recreation  Area"  (Law 
Engineering  and  Environmental 
Services,  Inc..  March  2002).  The  focus  of 
this  study  was  to  document  the  impact 
of  this  rule  on  a  variety  of  small  entities 
including  PWC  dealerships  and  repair 
shops,  PWC  rental  business,  and  other 
local  businesses  that  provide  services  to 
PWC  users. 

(2)  This  rule  will  not  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency.  Actions  taken  under 
this  rule  will  not  interfere  with  other 
agencies  or  local  government  plans, 
policies,  or  controls.  This  is  an  agency 
specific  rule. 

(3)  This  rule  does  not  alter  the 
budgetary  effects  of  entitlements,  grants, 
user  fees,  or  loan  programs  or  the  rights 
or  obligations  of  their  recipients.  This 
rule  will  have  no  effects  on 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  or  obligations  of 
their  recipients.  No  grants  or  other 
forms  of  monetary  supplements  are 
involved. 

(4)  This  rule  raises  novel  legal  or 
policy  issues.  This  rule  is  among  the 
first  of  its  kind  for  managing  PWC  use 
in  National  Park  Units  and  the  first  for 
managing  use  in  a  National  Recreation 
Area.  The  National  Park  Service 
published  general  regulations  (36  CFR 
3.24)  in  March  2000,  requiring 
individual  park  areas  to  adopt  special 
regulations  to  authorize  PWC  use.  The 
implementation  of  the  requirements  of 
the  general  regulation  continues  to 
generate  interest  and  discussion  from 
the  public  concerning  the  overall  effect 


of  authorizing  PWC  use  and  National 
Park  Service  policy  and  park 
management. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  See  economic  insert 
above. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
The  National  Park  Service  has 
completed  an  economic  analysis  to 
make  this  determination.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions. 

c.  Does  not  have  a  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 

Unfunded  Mandates  Reform  Act 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
unique  effect  on  State,  local  or  tribal 
governments  or  the  private  sector.This 
rule  is  an  agency  specific  rule  and 
imposes  no  other  requirements  on  other 
agencies,  governments,  or  the  private 
sector. 

Takings  (Executive  Order  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  A  taking 
implication  assessment  is  not  required. 
No  taking  of  personal  property  will 
occur  as  a  result  of  this  rule. 

Federalism  (Executive  Order  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
This  proposed  rule  only  affects  use  of 
NPS  administered  lands  and  waters.  It 
has  no  outside  effects  on  other  areas  by 
allowing  PWC  use  in  specific  areas  of 
the  park. 

Civil  Justice  Reform  (Executive  Order 
12988) 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 


determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

Paperwork  Reduction  Act 

This  regulation  does  not  require  an 
information  collection  from  10  or  more 
parties  and  a  submission  under  the 
Paperwork  Reduction  Act  is  not 
required.  An  0MB  form  83-1  is  not 
required. 

National  Environmental  Policy  Act 

The  National  Park  Service  has 
analyzed  this  rule  in  accordance  with 
the  criteria  of  the  National 
Environmental  Policy  Act  and  has 
prepared  a  draft  Environmental  Impact 
Statement  (EIS).  The  draft  EIS  wa.s  made 
available  for  public  review  and 
comment  on  April  24,  2002.  A  copy  nf 
the  Draft  EIS  is  available  by  contacting 
the  Superintendent.  Lake  Mead  National 
Recreation  Area. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandum  of  April  29.  1994. 
"Government  to  Government  Relations 
vith  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512  - 
DM  2:  We  have  evaluated  potential 
effects  on  federally  recognized  Indian 
tribes  and  have  determined  that  there 
are  no  potential  effects. 

Clarity  of  Rule 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following:  (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  and  order 
of  sections,  use  of  headings, 
paragraphing,  etc.)  aid  or  reduce  its 
clarity?  (4)  Would  the  rule  be  easier  to 
read  if  it  were  divided  into  more  (but 
shorter)  sections?  (A  "section  "  appears 
in  bold  type  and  is  preceded  by  the 
symbol  "§  "  and  a  numbered  heading; 
for  example  §  7.48  Lake  Mead  National 
Recreation  Area).  (5)  Is  the  description 
of  the  rule  in  the  "Supplementary 
Information"  section  of  the  preamble 
helpful  in  understanding  the  proposed 
rule?  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

Send  a  copy  of  any  comments  that 
concern  how  we  could  make  this  rule 
easier  to  understand  to:  Office  of 
Regulatorv  Affairs,  Department  of  the 
Interior,  Room  7229.  1849  C  Street.  NW. 
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Washington,  DC  20240.  You  may  also 
email  the  comments  to  this  address: 
Exsec@ios.doi.gov. 

Drafting  Information:  The  priman- 
authors  of  this  regulation  were  Jim 
Holland,  Park  Planner;  Nancy 
Hendricks,  Resource  Management 
Specialist;  and  Kevin  Hendricks, 
Assistant  Chief  Ranger,  Lake  Mead 
National  Recreation  Area. 

Public  Participation:  If  you  wish  to 
comment,  you  may  submit  your 
conunents  by  any  one  of  several 
methods.  You  may  mail  written 
comments  to:  Jim  Holland,  Management 
Assistant,  Lake  Mead  National 
Recreation  Area,  601  Nevada  Way, 
Boulder  City,  Nevada  89005.  You  may 
also  comment  via  the  Internet  to 
lame_pwcrule@nps.gov.  Please  also 
include  "PWC  rule"  in  the  subject  line 
and  your  name  and  return  address  in 
the  body  of  your  Internet  message. 
Finally,  you  may  hand  deliver 
comments  to  Jim  Holland  at  the  above 
address.  Our  practice  is  to  make 
comments,  including  names  and 
addresses  of  respondents,  available  for 
public  review  during  regular  business 
hours.  Individual  respondents  may 
request  that  we  withhold  their  home 
address  from  the  rulemaking  record, 
which  we  will  honor  to  the  extent 
allowable  by  law.  If  you  wish  us  to 
withhold  your  name  and/or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  or 
organizations  or  businesses,  available 
.for  public  inspection  in  their  entirety. 

List  of  Subjects  in  36  CFR  Fart  7 

District  of  Columbia,  National  parks, 
Reporting  and  recordkeeping 
requirements. 

In  consideration  of  the  foregoing,  the 
National  Park  Service  proposes  to 
amend  36  CFR  part  7  as  follows: 

PART  7— SPECIAL  REGULATIONS, 
AREAS  OF  THE  NATIONAL  PARK 
SYSTEM 

1.  The  authority  citation  for  part  7 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1,  .3,  9a,  460(q), 
462(k):  Sec.  7.96  also  issued  under  D.C.  Code 
8-137(1981)  and  D.C.  Code  40-721  (1981). 

2.  Section  7.48  is  amended  by  adding 
paragraph  (g)  to  read  as  follows: 

§7.48    Lake  Mead  National  Recreation 
Area. 


(g)  Personal  watercraft  (1)  Personal 
watercraft  may  operate,  transit  and 
launch  in  park  waters  or  beach  on  park 
land  except  in  the  following  Primitive 
and  Semi-primitive  areas  as  described 
below  and  illustrated  on  the  park 
management  zones  map: 

(i)  Arizona  T33N;R16W  Portions  of 
sections  16,  17,  21,  22,  27,  28,  29,  33 
and  34,  and  T32  V2  N;R16W  Portions  of 
Sections  32  and  33  known  as  Grand 
Wash  Bay; 

(ii)  Arizona  T31N;R20W  Portions  of 
sections  2,  3, 10  and  11  known  as  The 
Gypsum  Beds; 

(iii)  Nevada  T36N;R68E  Portions  of 
Sections  25,  26,  34,  35,  36  known  as  the 
Virgin  River  Bowl; 

(iv)  Nevada  T22S;R65E  Portions  of 
Sections  32;  T23S;R65E  Portions  of 
Sections  5,  8, 17,  20,  21,  28,  29,  34; 
T23  V2S;R65E  Portions  of  Sections  34; 
T23S;R65E  Portions  of  Sections  1,  2, 
and  12.  Arizona  T30N;R23W  Portions  of 
Sections  3,  10. 15,  22,  27,  34; 
T29N;R23W  Portions  of  Sections  2, 12, 
13;  T29N;R22W  Portions  of  Sections  18, 
19,  20,  29;  known  as  Black  Canyon. 

(2)  Personal  watercraft  may  not  be 
operated  at  a  speed  in  excess  of  flat- 
wake  within  100  feet  of  any  shoreline. 

(3)  Personal  watercraft  that  do  not 
meet  the  2006  emission  standards  set  by 
EPA  for  the  manufacturing  of  two-cycle 
engines  will  be  prohibited  from 
operating  within  Lake  Mead  NRA  after 
December  31,  2012.  All  personal 
watercraft  that  meet  the  EPA  2006 
emission  standards  through  the  use  of 
direct-injection  two-cycle  or  foiu'-cycle 
engines  shall  not  be  affected  by  this 
prohibition  and  will  be  allowed  to 
operate  as  described  in  paragraphs  (gKl) 
and  (2)  of  this  section. 

(4)  The  Superintendent  may 
temporarily  limit,  restrict  or  terminate 
access  to  the  areas  designated  for  PWC 
use  after  taking  into  consideration 
public  health  and  safety,  natiu^l  and 
cultural  resource  protection,  and  other 
management  activities  and  objectives. 

Dated:  August  29.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Paries. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7272-2] 

National  Priorities  List  for  Uncontrolled 
Hazardous  Waste  Sites,  Proposed  Rule 
No.  38 

agency:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMIMARY:  The  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act 
("CERCLA"  or  "the  Act"),  requires  that 
the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
("NCP")  include  a  list  of  national 
priorities  among  the  known  releases  or 
threatened  releases  of  hazardous 
substances,  pollutants,  or  contaminants 
throughout  ihe  United  States.  The 
National  Priorities  List  ("NPL") 
constitutes  this  list.  The  NPL  is 
intended  primarily  to  guide  the 
Environmental  Protection  Agency 
("EPA"  or  "the  Agency")  in  determining 
which  sites  warrant  further 
investigation.  These  further 
investigations  will  allow  EPA  to  assess 
the  nature  and  extent  of  public  health 
and  environmental  risks  associated  with 
the  site  and  to  determine  what  CERCLA- 
financed  remedial  action(s),  if  any,  may 
be  appropriate.  This  proposed  rule 
proposes  to  add  new  sites  to  the  NPL; 
all  to  the  General  Superfund  Section  of 
the  NPL. 

DATES:  Comments  regarding  any  of  these 
proposed  listings  must  be  submitted 
(postmarked)  on  or  before  November  4, 
2002. 

ADDRESSES:  By  Postal  Mail:  Mall 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters,  U.S. 
Environmental  Protection  Agency, 
CERCLA  Docket  Office,  (Mail  Code 
5305T).  1200  Peimsylvania  Avenue 
NW.,  Washington,  DC  20460. 

By  Express  Mail  or  Courier:  Send 
original  and  three  copies  of  comments 
(no  facsimiles  or  tapes)  to  Docket 
Coordinator,  Headquarters,  U.S. 
Environmental  Protection  Agency, 
CERCLA  Docket  Office,  1301 
Constitution  Avenue,  EPA  West,  Room 
B102,  Washington,  DC  20004. 

By  E-Mail:  Comments  in  ASCII  format 
only  may  be  mailed  directly  to 
superfund.docket@epa.gov.  E-mailed 
comments  must  be  followed  up  by  an 
original  and  three  copies  sent  by  mail  or 
express  mail. 

For  additional  Docket  addresses  and 
further  details  on  their  contents,  sec 


section  n,  "Public  Review/Public 
Conunent,"  of  the  Supplementary 
Information  portion  of  this  preamble. 
FOR  FURTHER  INFORMATION  CONTACT: 
Yolanda  Singer,  phone  (703)  603-8835, 
State,  Tribal  and  Site  Identification 
Center,  Office  of  Emergency  and 
Remedial  Response  (Mail  Code  5204G), 
U.S.  Enviroiunental  Protection  Agency, 
1200  Pennsylvania  Avenue  NW., 
Washington,  DC  20480,  or  the 
Superfund  Hotline,  Phone  (800)  424- 
9346  or  (703)  412-9810  in  the 
Washington,  DC  metropolitan  area. 
SUPPLEMENTARY  INFORMATION: 
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A.  What  are  CERCLA  and  SARA? 
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D.  How  are  Sites  Listed  on  the  NPL? 

E.  What  Happens  to  Sites  on  the  NPL? 

F.  How  Are  Site  Boundaries  Defined? 

G.  How  Are  Sites  Removed  From  the  NPL? 
H.  Can  Portions  of  Sites  Be  Deleted  from 

the  NPL  as  They  Are  Cleaned  Up? 
I.  What  is  the  Construction  Completion  List 
(CCLj? 

II.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents  Relevant 
to  This  Proposed  Rule? 

B.  How  Do  I  Access  the  Documents? 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

E.  How  Do  I  Submit  My  Comments? 

F.  What  Happens  to  My  Comments? 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

I.  Can  I  View  Public  Comments  Submitted 
by  Others? 

J.  Can  I  Submit  Comments  Regarding  Sites 
Not  Currently  Proposed  to  the  NPL? 

III.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

B.  Status  of  NPL 

IV.  Executive  Order  12866 

A.  What  is  Executive  Order  12866? 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

V.  Unfunded  Mandates 

A.  What  is  the  Unfunded  Mandates  Reform 
Act  (UMRAj? 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

VI.  Effect  on  Small  Businesses 

A.  What  is  the  Regulatory  Flexibility  Act? 

B.  How  Has  EPA  Complied  with  the 
Regulatory  Flexibility  Act  (RFA)? 

VII.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  is  the  National  Technology 
Transfer  and  Advancement  Act? 

B.  Does  the  National  Technology  Transfer 
and  Advancement  Act  Apply  to  This 
Proposed  Rule? 

VIII.  Executive  Order  12898 

A.  What  is  Executive  Order  12898? 


B.  Does  Executive  Order  12898  Apply  to 
this  Proposed  Rule? 

IX.  Executive  Order  13045 

A.  What  is  Executive  Order  13045? 

B.  Does  Executive  Order  13045  Apply  to 
this  Proposed  Rule? 

X.  Paperwork  Reduction  Act 

A.  What  is  the  Paperwork  Reduction  Act? 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  this  Proposed  Rule? 

XI.  Executive  Orders  on  Federalism 
What  Are  The  Executive  Orders  on 

Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

XII.  Executive  Order  13175 

A.  What  is  Executive  Order  13175? 

B.  Does  Executive  Order  13175  Apply  to 
This  Proposed  Rule? 

XIII.  Executive  Order  13211 

A.  What  is  Executive  Order  13211? 

B.  Is  this  Rule  Subject  to  Executive  Order 
13211? 

I.  Background 

A.  What  Are  CERCLA  and  SARA? 

In  1980,  Congress  enacted  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act,  42  U.S.C.  9601-9675  ("CERCLA"  or 
"the  Act"),  in  response  to  the  dangers  of 
uncontrolled  releases  of  hazardous 
substances.  CERCLA  was  amended  on 
October  17, 1986,  by  the  Superfund 
Amendments  and  Reauthorization  Act 
("SARA").  Public  Law  99-499, 100  Stat. 
1613  etseq. 

B.  What  Is  the  NCP? 

To  implement  CERCLA,  EPA 
promulgated  the  revised  National  Oil 
and  Hazardous  Substances  Pollution 
Contingency  Plan  ("NCP"),  40  CFR  part 
300,  on  July  16,  1982  (47  FR  31180), 
pursuant  to  CERCLA  section  105  and 
Executive  Order  12316  (46  FR  42237. 
August  20,  1981).  The  NCP  sets 
guidelines  and  procedures  for 
responding  to  releases  and  threatened 
releases  of  hazardous  substances, 
pollutants,  or  contaminants  under 
CERCLA.  EPA  has  revised  the  NCP  on 
several  occasions.  The  most  recent 
comprehensive  revision  was  on  March 
8, 1990  (55  FR  8666). 

As  required  under  section 
105(a)(8)(A)  of  CERCLA,  the  NCP  also 
includes  "criteria  for  determining 
priorities  among  releases  or  threatened 
releases  throughout  the  United  States 
for  the  purpose  of  taking  remedial 
action  and,  to  the  extent  practicable, 
taking  into  account  the  potential 
urgency  of  such  action  for  the  purpose 
of  taking  removal  action."  "Removal" 
actions  are  defined  broadly  and  include 
a  wide  range  of  actions  taken  to  study, 
clean  up,  prevent  or  otherwise  address 
releases  and  threatened  releases  (42 
U.S.C.  9601(23)). 


C.  What  Is  the  National  Priorities  List 
(NPL)? 

The  NPL  is  a  list  of  national  priorities 
among  the  known  or  threatened  releases 
of  hazardous  substances,  pollutants,  or 
contaminants  throughout  the  United 
States.  The  list,  which  is  appendix  B  of 
the  NCP  (40  CFR  part  300),  was  required 
under  section  105(a)(8)(B)  of  CERCLA. 
as  amended  by  SARA,  section 
105(a)(8)(B)  defines  the  NPL  as  a  list  of 
"releases"  and  the  highest  priority 
"facilities"  and  requires  that  the  NPL  be 
revised  at  least  aimually.  The  NPL  is 
intended  primarily  to  guide  EPA  in 
determining  which  sites  warrant  further 
investigation  to  assess  the  nature  and 
extent  of  public  health  and 
environmental  risks  associated  with  a 
release  of  hazardous  substances.  The 
NPL  is  only  of  limited  significance, 
however,  as  it  does  not  assign  liability 
to  any  party  or  to  the  owner  of  any 
specific  property.  Neither  does  placing 
a  site  on  the  NPL  mean  that  any 
remedial  or  removal  action  necessarily 
need  be  taken.  See  Report  of  the  Senate 
Committee  on  Environment  and  Public 
Works,  Senate  Rep.  No.  96-848,  96th 
Cong.,  2d  Sess.  60  (1980),  48  FR  40659 
(September  8,  1983). 

For  purposes  of  listing,  the  NPL 
includes  two  sections,  one  of  sites  that 
are  generally  evaluated  and  cleaned  up 
by  EPA  (the  "General  Superfund 
Section"),  and  one  of  sites  that  are 
owned  or  operated  by  other  Federal 
agencies  (the  "Federal  Facilities 
Section").  With  respect  to  sites  in  the 
Federal  Facilities  section,  these  sites  are 
generally  being  addressed  by  other 
Federal  agencies.  Under  Executive 
Order  12580  (52  FR  2923,  Januar>'  29. 
1987)  and  CERCLA  section  120,  each 
Federal  agency  is  responsible  for 
carrying  out  most  response  actions  at 
facilities  under  its  own  jurisdiction, 
custody,  or  control,  although  EPA  is 
responsible  for  preparing  an  HRS  score 
and  determining  whether  the  facility  is 
placed  on  the  NPL.  EPA  generally  is  not 
the  lead  agency  at  Federal  Facilities 
Section  sites,  and  its  role  at  such  sites 
is  accordingly  less  extensive  than  at 
other  sites. 

D.  How  Are  Sites  Listed  on  the  NPL? 

There  are  three  mechanisms  for 
placing  sites  on  the  NPL  for  possible 
remedial  action  (see  40  CFR  300.425(c) 
of  the  NCP):  (1)  A  site  may  be  included 
on  the  NPL  if  it  scores  sufficiently  high 
on  the  Hazard  Ranking  System  ("HRS'), 
which  EPA  promulgated  as  a  appendix 
A  of  the  NCP  (40  CFR  part  300).  The 
HRS  serves  as  a  screening  device  to 
evaluate  the  relative  potential  of 
uncontrolled  hazardous  substances  to 
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pose  a  threat  to  human  health  or  the 
environment.  On  December  14,  1990  (55 
FR  51532),  EPA  promulgated  revisions 
to  the  HRS  partly  in  response  to 
CERCLA  section  105(c),  added  by 
SARA.  The  revised  HRS  evaluates  four 
pathways:  Ground  water,  surface  water, 
soil  exposure,  and  air.  As  a  matter  of 
Agency  policy,  those  sites  that  score 
28.50  or  greater  on  the  HRS  are  eligible 
for  the  NPL;  (2)  Each  State  may 
designate  a  single  site  as  its  top  priority 
to  be  listed  on  the  NPL,  regardless  of  the 
HRS  score.  This  mechanism,  provided 
by  the  NCP  at  40  CFR  300.425(c)(2) 
requires  that,  to  the  extent  practicable, 
the  NPL  include  within  the  100  highest 
priorities,  one  facility  designated  by 
each  State  representing  the  greatest 
danger  to  public  health,  welfare,  or  the 
environment  among  known  facilities  in 
the  State  [see  42  U.S.C.  9605(a)(8)(B)): 
(3)  The  third  mechanism  for  listing, 
included  in  the  NCP  at  40  CFR 
300.425(c)(3),  allows  certain  sites  to  be 
listed  regardless  of  their  HRS  score,  if 
all  of  the  following  conditions  are  met: 

•  The  Agency  for  Toxic  Substances 
and  Disease  Registry  (ATSDR)  of  the 
U.S.  Public  Health  Service  has  issued  a 
health  advisory  that  recommends 
dissociation  of  individuals  from  the 
release. 

•  EPA  determines  that  the  release 
poses  a  significant  threat  to  public 
health. 

•  EPA  anticipates  that  it  will  be  more 
cost-effective  to  use  its  remedial 
authority  than  to  use  its  removal 
authority  to  respond  to  the  release. 

EPA  promulgated  an  original  NPL  of 
406  sites  on  September  8,  1983  (48  FR 
40658).  The  NPL  has  been  expanded 
since  then,  most  recently  on  September 
13,2001  (66  FR  47583).' 

E.  What  Happens  to  Sites  on  the  NPL? 

A  site  may  undergo  remedial  action 
financed  by  the  Trust  Fund  established 
under  CERCLA  (commonly  referred  to 
as  the  "Superfund")  only  after  it  is 
placed  on  the  NPL,  as  provided  in  the 
NCP  at  40  CFR  300.425(b)(1). 
("Remedial  actions"  are  those 
"consistent  with  permanent  remedy, 
taken  instead  of  or  in  addition  to 
removal  actions.  *  *  *"  42  U.S.C. 
9601(24).)  However,  under  40  CFR ' 
300.425(b)(2)  placing  a  site  on  the  NPL 
"does  not  imply  that  monies  will  be 
expended."  EPA  may  pursue  other 
appropriate  authorities  to  remedy  the 
releases,  including  enforcement  action 
under  CERCLA  and  other  laws. 

F.  How  Are  Site  Boundaries  Defined? 

The  NPL  does  not  describe  releases  in 
precise  geographical  terms;  it  would  be 


neither  feasible  nor  consistent  with  the 
limited  purpose  of  the  NPL  (to  identify 
releases  that  are  priorities  for  further 
evaluation),  for  it  to  do  so. 

Although  a  CERCLA  "facility"  is 
broadly  defined  to  include  any  area 
where  a  hazardous  substance  release  has 
"come  to  be  located"  (CERCLA  section 
101(9)),  the  listing  process  itself  is  not 
intended  to  define  or  reflect  the 
boundaries  of  such  facilities  or  releases. 
Of  course,  HRS  data  (if  the  HRS  is  used 
to  list  a  site)  upon  which  the  NPL 
placement  was  based  will,  to  some 
extent,  describe  the  release{s)  at  issue. 
That  is,  the  NPL  site  would  include  all 
releases  evaluated  as  part  of  that  HRS 
analysis. 

When  a  site  is  listed,  the  approach 
generally  used  to  describe  the  relevant 
release(s)  is  to  delineate  a  geographical 
area  (usually  the  area  within  an 
installation  or  plant  boundaries)  and 
identify  the  site  by  reference  to  that 
area.  As  a  legal  matter,  the  site  is  not 
coextensive  with  that  area,  and  the 
boundaries  of  the  installation  or  plant 
are  not  the  "boundaries"  of  the  site. 
Rather,  the  site  consists  of  all 
contaminated  areas  within  the  area  used 
to  identify  the  site,  as  well  as  any  other 
location  to  which  contamination  from 
that  area  has  come  to  be  located,  or  h'om 
which  that  contamination  came. 

In  other  words,  while  geographic 
terms  are  often  used  to  designate  the  site 
(e.g..  the  "Jones  Co.  plant  site")  in  terms 
of  the  property  owned  by  a  particular 
party,  the  site  properly  understood  is 
not  limited  to  that  property  (e.g.,  it  may 
extend  beyond  the  property  due  to 
contaminant  migration),  and  conversely 
may  not  occupy  the  full  extent  of  the 
property  [e.g.,  where  there  are 
uncontaminated  parts  of  the  identified 
property,  they  may  not  be,  strictly 
speaking,  part  of  the  "site").  The  "site" 
is  thus  neither  equal  to  nor  confined  by 
the  boundaries  of  any  specific  property 
that  may  give  the  site  its  name,  and  thef 
name  itself  should  not  be  read  to  imply 
that  this  site  is  coextensive  with  the 
entire  area  within  the  property 
boundary  of  the  installation  or  plant. 
The  precise  nature  and  extent  of  the  site 
are  typically  not  known  at  the  time  of 
listing.  Also,  the  site  name  is  merely 
used  to  help  identify  the  geographic 
location  of  the  contamination.  For 
example,  the  "Jones  Co.  plant  site," 
does  not  imply  that  the  Jones  company 
is  responsible  for  the  contamination 
located  on  the  plant  site. 

EPA  regulations  provide  that  the 
'nature  and  extent  of  the  problem 
presented  by  the  release"  will  be 
determined  by  a  Remedial  hivestigation/ 
Feasibility  Study  ("RI/FS")  as  more 
information  is  developed  on  site 


contamination  (40  CFR  300.5).  During 
the  RI/FS  process,  the  release  may  be 
found  to  be  larger  or  smaller  than  was 
originally  thought,  as  more  is  learned 
about  the  source(s)  and  the  migration  of 
the  contamination.  However,  this 
inquiry  focuses  on  an  evaluation  of  the 
threat  posed;  the  boimdaries  of  the 
release  need  not  be  exactly  defined. 
Moreover,  it  generally  is  impossible  to 
discover  the  full  extent  of  where  the 
contamination  "has  come  to  be  located" 
before  all  necessary  studies  and 
remedial  work  are  completed  at  a  site. 
Indeed,  the  boundaries  of  the 
contamination  can  be  expected  to 
change  over  time.  Thus,  in  most  cases, 
it  may  be  impossible  to  describe  the 
boimdaries  of  a  release  with  absolute 
certainty. 

Further,  as  noted  above,  NPL  listing 
does  not  assign  liability  to  any  party  or 
to  the  owner  of  any  specific  property. 
Thus,  if  a  party  does  not  believe  it  is 
liable  for  releases  on  discrete  parcels  of 
property,  supporting  information  can  be 
submitted  to  Uie  Agency  at  any  time 
after  a  party  receives  notice  it  is  a 
potentially  responsible  party. 

For  these  reasons,  the  NPL  need  not 
be  amended  as  further  research  reveals 
more  information  about  the  location  of 
the  contamination  or  release. 

G.  How  Are  Sites  Removed  From  the 
NPL? 

EPA  may  delete  sites  fi-om  the  NPL 
where  no  further  response  is 
appropriate  under  Superfund,  as 
explained  in  the  NCP  at  40  CFR 
300.425(e).  This  section  also  provides 
that  EPA  shall  consult  with  states  on 
proposed  deletions  and  shall  consider 
whether  any  of  the  following  criteria 
have  been  met:  (i)  Responsible  parties  or 
other  persons  have  implemented  all 
appropriate  response  actions  required; 
(ii)  All  appropriate  Superfund-financed 
response  has  been  implemented  and  no 
further  response  action  is  required;  or 
(iii)  The  remedial  investigation  has 
shown  the  release  poses  no  significant 
threat  to  public  health  or  the 
environment,  and  taking  of  remedial 
measures  is  not  appropriate.  As  of 
August  20,  2002,  the  Agency  has  deleted 
259  sites  from  the  NPL. 

H.  Can  Portions  of  Sites  Be  Deleted 
From  the  NPL  as  They  Are  Cleaned  Up? 

In  November  1995,  EPA  initiated  a 
new  policy  to  delete  portions  of  NPL 
sites  where  cleanup  is  complete  (60  FR 
55465,  November  1, 1995).  Total  site 
cleanup  may  take  many  years,  while 
portions  of  the  site  may  have  been 
cleaned  up  and  available  for  productive 
use.  As  of  August  20,  2002.  EPA  has 
deleted  31  portions  of  28  sites. 
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/.  What  Is  the  Construction  Completion 
Ust  (CCD? 

EPA  also  has  developed  an  NPL 
CQnstruction  completion  list  ("CCL")  to 
simplify  its  system  of  categorizing  sites 
and  to  better  communicate  the 
successful  completion  of  cleanup 
activities  (58  FR  12142.  March  2, 1993). 
Inclusion  of  a  site  on  the  OCL  has  no 
legal  significaiMX. 

Sites  qualify  for  the  CCL  when:  (1) 
Any  necessary  physical  construction  is 
complete,  whether  or  not  final  cleanup 
levels  or  other  requirements  have  been 
achieved;  (2)  EPA  has  determined  that 
the  response  action  should  be  limited  to 
measures  that  do  not  involve 
construction  [e.g.,  institutional 
controls);  or  (3)  The  site  qualifies  for 
deletion  fitjm  the  NPL. 

As  of  August  20,  2002,  there  are  a 
total  of  818  sites  on  the  CCL.  For  the 
most  up-to-date  information  on  the  CCL, 
see  EPA's  Internet  site  at  http:// 
www.epa.gov/superfund. 

n.  Public  Review/Public  Comment 

A.  Can  I  Review  the  Documents 
Relevant  to  This  Proposed  Rule? 

Yes,  documents  that  form  the  basis  for 
EPA's  evaluation  and  scoring  of  the  sites 
in  this  rule  are  contained  in  dockets 
located  both  at  EPA  Headquarters  in 
Washington,  DC  and  in  the  Regional 
offices. 

B.  How  Do  I  Access  the  Documents? 

You  may  view  the  dociunents,  by 
appointment  only,  in  the  Headquarters 
or  the  Regional  dockets  after  the 
appearance  of  this  proposed  rule.  The 
hours  of  operation  for  the  Headquarters 
docket  are  from  9  a.m.  to  4  p.m., 
Monday  through  Friday  excluding 
Federal  holidays.  Please  contact  the 
Regional  dockets  for  hours. 

Following  is  the  contact  information 
for  the  EPA  Headquarters  docket: 
Docket  Coordinator,  Headquarters;  U.S. 
Environmental  Protection  Agency; 
CERCLA  Docket  Office;  1301 
Constitution  Avenue;  EPA  West,  Room 
B102,  Washington,  DC  20004,  202/566- 
0276.  (Please  note  this  is  a  visiting 
address  only.  Mail  conunents  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble.) 

The  contact  information  for  the 
Regional  dockets  is  as  follows: 

Ellen  Culhane,  Region  1  (CT,  ME,  MA, 
NH.  RI,  VT),  U.S.  EPA,  Superftind 
Records  Center,  Mailcode  HSC,  One 
Congress  Street,  Suite  1100,  Boston, 
MA  02114-2023;  617/918-1225 

Dennis  Munhall,  Region  2  (NJ,  NY,  PR, 
VI),  U.S.  EPA,  290  Broadway,  New 
York,  NY  10007-1866;  212/637-4343 


Dawn  Shellenberger  (ASRC),  Region  3 
(DE,  DC,  MD,  PA,  VA.  WV),  U.S.  EPA. 
Library,  1650  Arch  Street,  Mailcode 
3PM52,  Philadelphia.  PA  19103;  215/ 
814-5364 
Lauren  Brantley,  Region  4  (AL,  FL,  GA, 
KY,  MS,  NC,  SC,  TN).  U.S.  EPA,  61 
Forsyth  Street,  SW,  9th  floor,  Atlanta. 
GA  30303; 404/562-8127 
Janet  Pfundheller,  Region  5  (IL,  IN,  MI, 
MN,  OH.  WI),  U.S.  EPA.  Records 
Center.  Superfund  Division  SMR-7J. 
Metcalfe  Federal  Building,  77  West 
Jackson  Boulevard,  Chicago.  IL  60604; 
312/353-5821 
Brenda  Cook,  Region  6  (AR,  LA,  NM, 
OK,  TX).  U.S.  EPA,  1445  Ross 
Avenue,  Mailcode  6SF-RA,  Dallas, 
TX  75202-2733; 214/665-7436 
Michelle  Quick,  Region  7  (lA,  KS.  MO. 
NE).  U.S.  EPA,  901  North  5th  Street, 
Kansas  City,  KS  66101;  913/551-7335 
David  Williams,  Region  8  (CO,  MT,  ND, 
SD,  UT,  WY),  U.S.  EPA,  999  18th 
Street,  Suite  500,  Mailcode  8EPR-SA, 
Denver,  CO  80202-2466;  303/312- 
6757 
Carolyn  Douglas,  Region  9  (AZ,  CA,  HI, 
NV,  AS,  GU),  U.S.  EPA,  75  Hawthorne 
Street,  San  Francisco.  CA  94105;  415/ 
972-3092 
Robert  Phillips.  Region  10  (AK,  ID,  OR. 
WA),  U.S.  EPA,  11th  Floor,  1200  6th 
Avenue,  Mail  Stop  ECL-110,  Seattle. 
WA  98101;  206/553-6699 
You  may  also  request  copies  fr^om 
EPA  Headquarters  or  the  Regional 
dockets.  Ah  informal  request,  rather 
than  a  formal  written  request  under  the 
Freedom  of  Information  Act,  should  be 
the  ordiruuy  procediu^  for  obtaining 
copies  of  any  of  these  documents. 

C.  What  Documents  Are  Available  for 
Public  Review  at  the  Headquarters 
Docket? 

The  Headquarters  docket  for  this  rule 
contains:  HRS  score  sheets  for  the 
proposed  sites;  a  Documentation  Record 
for  the  sites  describing  the  information 
used  to  compute  the  score;  information 
for  any  sites  affected  by  particular 
statutory  requirements  or  EPA  listing 
policies;  and  a  list  of  documents 
referenced  in  the  Documentation 
Record. 

D.  What  Documents  Are  Available  for 
Public  Review  at  the  Regional  Dockets? 

The  Regional  dockets  for  this  rule 
contain  all  of  the  information  in  the 
Headquarters  docket,  plus,  the  actual 
reference  documents  containing  the  data 
principally  relied  upon  and  cited  by 
EPA  in  calculating  or  evaluating  the 
HRS  score  for  the  sites.  These  reference 
documents  are  available  only  in  the 
Regional  dockets. 


E.  How  Do  I  Submit  My  Comments? 

Comments  must  be  submitted  to  EPA 
Headquarters  as  detailed  at  the 
beginning  of  this  preamble  in  the 
ADDRESSES  section.  Please  note  that  the 
addresses  differ  according  to  method  of 
delivery.  There  are  two  different 
addresses  that  depend  on  whether 
comments  are  sent  by  express  mail  or  by 
postal  mail. 

F.  What  Happens  to  My  Comments? 

EPA  considers  all  comments  received 
during  the  comment  period.  Significant 
comments  will  be  addressed  in  a 
support  document  that  EPA  will  publish 
concurrently  with  the  Federal  Register 
document  if.  and  when,  the  site  is  listed 
on  the  NPL. 

G.  What  Should  I  Consider  When 
Preparing  My  Comments? 

Comments  that  include  complex  or 
voluminous  reports,  or  materials 
prepared  for  purposes  other  than  HRS 
scoring,  should  point  out  the  specific 
information  that  EPA  should  consider 
and  how  it  affects  individual  HRS  factor 
values  or  other  listing  criteria 
[Northside  Sanitary  Landfill  v.  Thomas, 
849  F.2d  1516  (D.C.  Cir.  1988)).  EPA 
will  not  address  voluminous  comments 
that  are  not  specifically  cited  by  page 
number  and  referenced  to  the  HRS  or 
other  listing  criteria.  EPA  will  not 
address  comments  unless  they  indicate 
which  component  of  the  HRS 
documentation  record  or  what 
particular  point  in  EPA's  stated 
eligibility  criteria  is  at  issue. 

H.  Can  I  Submit  Comments  After  the 
Public  Comment  Period  Is  Over? 

Generally,  EPA  will  not  respond  to 
late  comments.  EPA  can  only  guarantee 
that  it  will  consider  those  comments 
postmarked  by  the  close  of  the  formal 
comment  period.  EPA  has  a  policy  of 
not  delaying  a  final  listing  decision 
solely  to  accommodate  consideration  of 
late  comments. 

/.  Can  I  View  Public  Comments 
Submitted  by  Others? 

During  the  comment  period, 
comments  are  placed  in  the 
Headquarters  docket  and  are  available  to 
the  public  on  an  "as  received"  basis.  A 
complete  set  of  comments  will  be 
available  for  viewing  in  the  Regional 
docket  approximately  one  week  after  the 
formal  comment  period  closes. 

/.  Can  I  Submit  Comments  Regarding 
Sites  Not  Currently  Proposed  to  the 
NPL? 

In  certain  instances,  interested  parties 
have  written  to  EPA  concerning  sites 
which  were  not  at  that  time  proposed  to 
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the  NFL.  If  those  sites  are  later  proposed 
to  the  NFL,  parties  should  review  their 
earlier  concerns  and,  if  still  appropriate, 
resul)mit  those  concerns  for 
consideration  during  the  formal 
comment  period.  Site-specific 
correspondence  received  prior  to  the 
period  of  formal  proposal  and  comment 
will  not  generally  be  included  in  the 
docket. 

m.  Contents  of  This  Proposed  Rule 

A.  Proposed  Additions  to  the  NPL 

With  today's  proposed  rule,  EPA  is 
proposing  to  add  7  new  sites  to  the  NPL; 
all  to  the  General  Superfund  of  the  NPL. 
All  of  the  sites  in  this  proposing 
rulemaking  are  being  proposed  based  on 
HRS  scores  of  28.50  or  above.  The  sites 
are  presented  in  Table  1  which  follows 
this  preamble. . 

B.  Status  of  NPL 

A  final  rule  published  elsewhere  in 
today's  Federal  Register  finalizes  19 
sites  to  the  NPL;  resulting  in  an  NPL  of 
1.239  final  sites;  1,080  in  the  General 
Superfund  Section  and  159  in  the 
Federal  Facilities  Section.  With  this 
proposal  of  7  new  sites,  there  are  now 
62  sites  proposed  and  awaiting  final* 
agency  action,  56  in  the  General 
Superifund  Section  and  6  in  the  Federal 
Facilities  Section.  Final  and  proposed 
sites  now  total  1,301.  (These  numbers 
reflect  the  status  of  sites  as  of  August  20, 
2002.  Site  deletions  occurring  after  this 
date  may  affect  these  numbers  at  time  of 
publication  in  the  Federal  Register.) 

rV.  Executive  Order  12866 

A.  What  Is  Executive  Order  12866? 

Under  Executive  Order  12866,  (58  FR 
51735  (October  4,  1993))  the  Agency 
must  determine  whether  a  regulatory 
action  is  "significant "  and  therefore 
subject  to  OMB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may:  (1)  Have  an 
annual  effect  on  the  economy  of  SI 00 
million  or  more  or  adversely  affect  in  a 
material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition, 
jobs,  the  environment,  public  health  or 
safety,  or  State,  local,  or  tribal 
governments  or  communities;  (2)  create 
a  serious  inconsistency  or  otherwise 
interfere  with  an  action  taken  or 
planned  by  another  agency;  (3) 
materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or  (4)  raise  novel 
legal  or  policy  issues  arising  out  of  legal 
mandates,  the  President's  priorities,  or 


the  principles  set  forth  in  the  Executive 
Order. 

B.  Is  This  Proposed  Rule  Subject  to 
Executive  Order  12866  Review? 

No.  The  listing  of  sites  on  the  NPL 
does  not  impose  any  obligations  on  any 
entities.  The  listing  does  not  set 
standards  or  a  regulatory  regime  and 
imposes  no  liability  or  costs.  Any 
liability  under  CERCLA  exists 
irrespective  of  whether  a  site  is  listed. 
It  has  been  determined  that  this  action 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

V.  Unfunded  Mandates 

A.  What  Is  the  Unfunded  Mandates 
Reform  Act  (UMRA)? 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  Agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before  EPA 
promulgates  a  rule  for  which  a  written 
statement  is  needed,  section  205  of  the 
UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasonable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective,  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective,  or  least 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govermnents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 


small  governments  on  compliance  with 
the  regulatory  requirements. 

B.  Does  UMRA  Apply  to  This  Proposed 
Rule? 

No,  EPA  has  determined  that  this  rule 
does  not  contain  a  Federal  mandate  that 
may  result  in  expenditiu^s  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments  in  the  aggregate,  or 
by  the  private  sector  in  any  one  year. 
This  rule  will  not  impose  any  federal  , 
intergovernmental  mandate  because  it 
imposes  no  enforceable  duty  upon  State, 
tribal  or  local  governments.  Listing  a 
site  on  the  NPL  does  not  itself  impose 
any  costs.  Listing  does  not  mean  that 
EPA  necessarily  will  undertake 
remedial  action.  Nor  does  listing  require 
any  action  by  a  private  party  or 
determine  liability  for  response  costs. 
Costs  that  arise  out  of  site  responses 
result  from  site-specific  decisions 
regarding  what  actions  to  take,  not 
directly  from  the  act  of  listing  a  site  on 
the  NPL. 

For  the  same  reasons,  EPA  also  has 
determined  that  this  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
goveriunents.  In  addition,  as  discussed 
above,  the  private  sector  is  not  expected 
to  incur  costs  exceeding  $100  million. 
EPA  has  fulfilled  the  requirement  for 
analysis  under  the  Unfunded  Mandates 
Reform  Act. 

VI.  Effect  on  Small  Businesses 

A.  What  Is  the  Regulatory  Flexibility 
Act? 

Pursuant  tp  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.,  as  amended  by 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996)  whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  eifect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  governmental 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  SBREFA  amended  the 
Regulator>'  Flexibility  Act  to  require 
Federal  agencies  to  provide  a  statement 
of  the  factual  basis  for  certifying  that  a 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities. 


B.  How  Has  EPA  Complied  With  the 
Regulatory  Flexibility.  Act  (RFA)? 

This  proposed  rule  listing  sites  on  the 
NPL,  if  promulgated,  would  not  impose 
any  obligations  on  any  group,  including 
small  entities.  This  proposed  rule,  if 
promulgated,  also  would  establish  no 
standards  or  requirements  that  any 
small  entity  must  meet,  and  would 
impose  no  direct  costs  on  any  small 
entity.  Whether  an  entity,  small  or 
otherwise,  is  liable  for  response  costs  for 
a  release  of  hazardous  substances 
depends  on  whether  that  entity  is  liable 
under  CERCLA  107(a).  Any  such 
liability  exists  regardless  of  whether  the 
site  is  listed  on  the  NPL  through  this 
rulemaking.  Thus,  this  proposed  rule,  if 
promulgated,  would  not  impose  any 
requirements  on  any  small  entities.  For 
the  foregoing  reasons,  I  certify  that  this 
proposed  rule,  if  promulgated,  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

Vn.  National  Technology  Transfer  and 
Advancement  Act 

A.  What  Is  the  National  Technology 
Transfer  and  Advancement  Act? 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTAA),  PubHc  Law  104- 
113,  section  12(d)  (15  U.S.C.  272  note), 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards. 

B.  Does  the  National  Technology 
Transfer  and  Advancement  Act  Apply 
to  This  Proposed  Rule? 

No.  This  proposed  rulemaking  does 
not  involve  technical  standards. 
Therefore,  EPA  did  not  consider  the  use 
of  any  volimtary  consensus  standards. 

Vm.  Executive  Order  12898 

A.  What  Is  Executive  Order  12898? 

Under  Executive  Order  12898, 
"Federal  Actions  to  Address 
Environmental  Justice  in  Minority 
Populations  and  Low-Income 
Populations,"  as  well  as  through  EPA's 
April  1995,  "Environmental  Justice 
Strategy,  OSWER  Enviroiunental  Justice 
Task  Force  Action  Agenda  Report,"  and 
National  Environmental  Justice 


Advisory  Council,  EPA  has  undertaken 
to  incorporate  environmental  justice 
into  its  policies  and  programs.  EPA  is 
committed  to  addressing  environmental 
justice  concerns,  and  is  assuming  a 
leadership  role  in  environmental  justice 
initiatives  to  enhance  environmental 
quality  for  all  residents  of  the  United 
States.  The  Agency's  goals  are  to  ensure 
that  no  segment  of  the  population, 
regardless  of  race,  color,  national  origin, 
or  income,  bears  disproportionately 
high  and  adverse  human  health  and 
environmental  effects  as  a  result  of 
EPA's  policies,  programs,  and  activities, 
and  all  people  live  in  clean  and 
sustainable  communities. 

B.  Does  Executive  Order  12898  Apply  to 
This  Proposed  Rule? 

No.  While  this  rule  proposes  to  revise 
the  NPL,  no  action  will  result  from  this 
proposal  that  will  have 
disproportionately  high  and  adverse 
human  health  and  environmental  effects 
on  any  segment  of  the  population. 

IX.  Executive  Order  13045 

A.  What  Is  Executive  Order  13045? 

Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

B.  Does  Executive  Order  13045  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
an  economically  significant  rule  as 
defined  by  Executive  Order  12866,  and 
because  the  Agency  does  not  have 
reason  to  believe  the  environmental 
health  or  safety  risks  addressed  by  this 
proposed  rule  present  a 
disproportionate  risk  to  children. 

X.  Paperwork  Reduction  Act 

A.  What  Is  the  Paperwork  Reduction 
Act? 

According  to  the  Paperwork 
Reduction  Act  (PRA),  44  U.S.C.  3501  et 
seq.,  an  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 


that  requires  OMB  approval  under  the 
PRA,  unless  it  has  been  approved  by 
OMB  and  displays  a  currently  valid 
OMB  control  number.  The  OMB  control 
numbers  for  EPA's  regulations,  after 
initial  display  in  the  preamble  of  the 
final  rules,  are  listed  in  40  CFR  part  9. 
The  information  collection  requirements 
related  to  this  action  have  already  been 
approved  by  OMB  pursuant  to  the  PRA 
under  OMB  control  number  2070-0012 
(EPA  ICR  No.  574). 

B.  Does  the  Paperwork  Reduction  Act 
Apply  to  This  Proposed  Rule? 

No.  EPA  has  determined  that  the  PRA 
does  not  apply  because  this  rule  does 
not  contain  any  information  collection 
requirements  that  require  approval  of 
the  OMB. 

XI.  Executive  Orders  on  Federalism 

What  Are  The  Executive  Orders  on 
Federalism  and  Are  They  Applicable  to 
This  Proposed  Rule? 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255.  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

Under  section  6  of  Executive  Order 
13132.  EPA  may  not  issue  a  regulation 
that  has  federalism  implications,  that 
imposes  substantial  direct  compliance 
costs,  and  that  is  not  required  by  statute, 
unless  the  Federal  government  provides 
the  funds  necessary  to  pay  the  direct 
compliance  costs  incurred  by  State  and 
local  goveriunents,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law.  imless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Thus,  the 
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requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

Xn.  Executive  Order  13175 

A.  What  Is  Executive  Order  131 75? 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

B.  Does  Executive  Order  131 75  Apply  to 
This  Proposed  Rule? 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  proposed  rule. 

Xm.  Executive  Order  13211 

A.  What  Is  Executive  Order  13211? 

Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001),  requires  EPA  to  prepare  and 
submit  a  Statement  of  Energy  Effects  to 
the  Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs. 
Office  of  Management  and  Budget,  for 
certain  actions  identified  as  "significant 
energy  actions."  Section  4(b)  of 
Executive  Order  13211  defines 
"significant  energy  actions"  as  "any 
action  by  an  agency  (normally 
published  in  the  Federal  Register)  that 
promulgates  or  is  expected  to  lead  to  the 
promulgation  of  a  final  rule  or 
regulation,  including  notices  of  inquiry, 
advance  notices  of  proposed 
rulemaking,  and  notices  of  proposed 
ndemaking:  (l)(i)  That  is  a  significant 
regulatory  action  under  Executive  Order 
12866  or  any  successor  order,  and  (ii)  is 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy;  or  (2)  that  is  designated  by  the 
Administrator  of  the  Office  of 


Information  5nd  Regidatory  Affairs  as  a 
significant  energy  action." 

B.  Is  This  Rule  Subject  to  Executive 
Order  13211? 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866  [See  discussion  of  Executive 
Order  12866  above.) 

Table  1  .—National  Priorities  List 
Proposed  Rule  No.  38,  General 
SuPERFUND  Section 


State 

Site  name 

City/county 

FL.... 

United  Metals,  Inc 

Marianna. 

nc... 

Ward  Trans- 
former. 

Raleigh. 

oh  .. 

Lammers  Barrel  .. 

Beavercreek. 

OR 

Harbor  Oil  

Portland. 

PR  ... 

Pesticide  Ware- 
house III. 

Manati. 

TX  ... 

Falcon  Refinery  .. 

Ingleside. 

TX  ... 

Gulfco  Marine 
Maintenance. 

Freeport. 

Number  of  Sites  Proposed  to  General 
Superfund  Section:  7. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control.  Chemicals,  Hazardous 
substances.  Hazardous  waste. 
Intergovernmental  relations,  Natiual 
resources,  Oil  pollution.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control.  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp..  p.  351;  E.O.  12580.  52  FR  2923, 
3  CFR,  1987  Comp..  p.  193. 

Dated:  August  27.  2002. 
Marianne  Lamont  Horinko, 

Assistant  Administrator,  Office  of  Solid  Waste 
and  Emergency  Response. 
|FR  Doc.  02-22539  Filed  9-4-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  697 

[Docket  No.  010413093-2190-02;  I.D. 
032301 C] 

RIN  0648-AP18 

American  Lobster;  Intent  to  Prepare  an 
Environmental  Impact  Statement 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Advance  Notice  of  Proposed 
Rulemaking  (ANPR),  Notice  of  Intent 
(NOI)  to  combine  rulemaking  and 
prepare  an  Environmental  Impact 
Statement  (EIS);  request  for  comments. 

summary:  NMFS  announces  its  intent  to 
consider  revisions  to  the  Federal  lobster 
regulations  in  response  to  the 
recommendations  of  the  Atlantic  States 
Marine  Fisheries  Commission 
(Commission)  in  Addendiun  III  to 
Amendment  3  of  the  Interstate  Fishery 
Management  Plan  for  American  Lobster 
(ISFMP),  and  prepare  one  EIS  to  assess 
the  impact  on  the  human  environment 
of  potential  management  measures  for 
the  American  lobster  fishery  in  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  as 
recommended  by  the  Commission  in 
Addenda  II  and  III  to  Amendment  3  of 
the  ISFMP  (Addendum  II  and 
Addendum  HI;  Addenda  II  and  III). 
Written  comments  are  requested  from 
the  public  regarding  issues  that  NMFS 
should  address  in  the  EIS  relative  to 
Addenda  II  and  III.  NMFS  is  also 
soliciting  comments  with  this 
notification  of  potential  modifications  to 
parts  of  the  current  Federal  lobster 
regulations  to  clarify  these  rules,  assist 
with  their  enforcement,  and  better 
describe  the  inter-relationship  between 
the  Federal  lobster  regulations,  the 
Atlantic  Coastal  Fisheries  Cooperative 
Management  Act  (ACFCMA),  and  other 
applicable  laws. 

DATES:  Written  comments  on  the  intent 
to  prepare  the  EIS  relative  to  Addenda 
n  and  in  and  on  the  potential 
modifications  to  parts  of  the  current 
lobster  regulations  must  be  received  no 
later  than  5  p.m.  Eastern  Standard  Time 
on  or  before  October  7,  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to  Harold  C.  Mears,  Director, 
State,  Federal,  and  Constituent 
Programs  Office,  Northeast  Region, 
NMFS,  One  Blackburn  Drive. 
Gloucester,  MA  01930.  Comments  may 
also  be  sent  via  fax  to  (978)  281-9117. 


Comments  submitted  via  e-mail  or 
Internet  will  not  be  accepted. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Bums,  (978)  281-9144,  fax  (978) 
281-9117,  e-mail  peter.bums@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  NMFS 
proposes  to  combine  measures  related  to 
Addenda  II  and  III  to  Amendment  3  into 
one  rulemaking.  Addenda  II  and  HI  are 
both  designed  to  address  overfishing  of 
lobster  by  increasing  egg  production, 
and  as  such,  lend  themselves  to  a  single 
rulemaking. 

In  response  to  the  Commission's 
recommendation  that  NMFS  implement 
regulations  in  the  EEZ  that  are 
compatible  with  Addendiun  II  to 
Amendment  3  of  the  ISFMP  for 
American  Lobster,  NMFS  published  an 
ANPR  (66  FR  28726)  on  May  24,  2001, 
and  an  NOI  (66  FR  48853)  on  September 
24,  2001.  These  documents  solicited 
written  comments  and  informed  the 
public  of  NMFS*  intent  to  develop  an 
EIS  relative  to  Addendum  II. 
Subsequently,  the  Commission  adopted 
Addendum  III  to  Amendment  3  which 
modified  Addendum  II  and  included 
new  measures  for  the  majority  of  the 
lobster  conservation  management  areas 
(LCMA).  The  Commission  has 
recommended  that  NMFS  implement 
regulations  compatible  with  Addendum 
in  as  well. 

Addenda  n  and  III  are  part  of  an 
overall  management  regime  set  forth  in 
Amendment  3  to  the  ISFMP.  The  intent 
of  Amendment  3,  approved  by  the 
Commission  in  December  of  1997,  is  to 
achieve  a  healthy  American  lobster 
resource  and  to  develop  a  management 
regime  that  provides  for  sustained 
harvest,  maintains  opportunities  for 
participation,  and  provides  for  the 
cooperative  development  of 
conservation  measiues  by  all 
stakeholders.  Amendment  3  employed  a 
participatory  management  approach  by 
creating  the  seven  LCMAs,  each  with  its 
own  lobster  conservation  management 
team  (LCMT)  comprised  of  industry 
members. 

Amendment  3  tasked  the  LCMTs  with 
providing  recommendations  for  area- 
specific  management  measures  to  the 
Commission's  American  Lobster 
Management  Board  (Board)  to  meet  the 
lobster  egg  production  and  effort 
reduction  goals  of  the  ISFMP.  The  effort 
reduction  measures  of  the  area  plans 
were  approved  by  the  Board  in  August 
of  1999  as  part  of  Addendimi  I  to 
Amendment  3  (Addendum  I).  The  Board 
then  released  the  egg  production 
measures  as  Addenda  n  and  III  in 
February  2001  and  February  2002, 
respectively,  and  recommended  that 
NMFS  implement  complementary 


Federal  regulations.  NMFS  has  the 
authority  imder  the  ACFCMA  to 
implement  regulations  in  Federal  waters 
that  are  compatible  with  the  effective 
implementation  of  the  ISFMP  and 
consistent  with  the  National  Standards 
of  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
These  Federal  regulations  are 
promulgated  pursuant  to  ACFCMA  and 
are  codified  at  50  CFR  part  697. 

The  requirements  of  the  two  addenda 
are  siunmarized  in  the  following 
sections. 

Addendum  II  Summary 

Specific  measures  under  Addendum 
II  to  help  achieve  the  egg  production 
goals  of  the  ISFMP  included  a  series  of 
minimum  gauge  size  increases 
(increases  to  the  minimum  legal  length 
of  the  carapace,  defined  as  the 
unsegmented  body  shell  of  the 
American  lobster)  and  an  increase  in  the 
minimum  escape  vent  size  of  lobster 
trap  gear  fished  in  state  and  Federal 
waters  of  LCMA  2  (inshore  Southern 
New  England),  LCMA  3  (offshore  area, 
comprised  entirely  of  Federal  waters), 
LCMA  4  (nearshore  Northern  Mid- 
Atlantic),  LCMA  5  (nearshore  Southern 
Mid- Atlantic),  and  the  Outer  Cape 
Management  Area  (nearshore  waters 
east  of  Cape  Cod).  However,  Addendum 
n  did  not  require  the  implementation  of 
these  specific  measiu'es  to  either  LCMA 
1  (Gulf  of  Maine)  or  LCMA  6  (Long 
Island  Sound). 

Addendum  II  required  the  states  to 
promulgate  regulations  to  increase  the 
minimum  allowable  harvest  size  of 
American  lobster  in  LCMAs  2,3,4,5 
and  the  Outer  Cape  LCMA  from  3  1/4 
inches  (in)  (8.26  cm)  to  3  9/32  in  (8.33 
cm)  by  December  31,  2001,  and  to 
increase  1/32  in  (0.08  cm)  by  the  end  of 
each  calendar  year  from  2002  through 
2004  to  an  ultimate  minimum  size  of  3 
3/8  in  (8.57  cm).  If  the  LCMA  3  egg 
production  targets  of  the  ISFMP  are  not 
reached  by  2004,  Addendum  II  requires 
additional  aimual  minimum  gauge  size 
increases  in  LCMA  3  of  1/32  in  (0.08 
cm),  until  2008,  to  an  ultimate 
minimiun  size  of  3  and  one-half  (8.89 
cm).  The  Commission  recommended 
that  the  Secretary  of  Commerce  take 
action  to  implement  gauge  increases  in 
the  Federal  waters  of  the  associated 
LCMAs  consistent  with  this  same 
schedule.  The  current  minimum 
allowable  harvest  size  for  American 
lobster  in  all  Federal  waters  is  3  1/4  in 
(8.26  cm).  This  gauge  increase  schedule 
was  revised  under  Addendum  ID. 

Addendum  II  required  all  lobster 
traps  fished  either  commercially  or 
recreationally  in  LCMAs  2,3,4,5  and 
the  Outer  Cape  LCMA  to  have  in  place 


by  2003.  at  least  one  rectangular  escape 
vent  measuring  2  in  (5.08  cm)  by  5  3/ 
4  in  (14.61  cm)  per  trap,  or  at  least  two 
circular  escape  vents  per  trap, 
measuring  2  and  one-half  in  (6.35  cm) 
in  diameter.  The  Commission 
recommended  that  NMFS  implement 
these  new  lobster  trap  escape  vent  size 
requirements  in  Federal  waters.  At  the 
current  time,  Federal  regulations  require 
that  all  lobster  trap  gear  have  a 
rectangular  portal  with  an  unobstructed 
opening  not  less  than  1  15/16  in  (4.92 
cm)  by  5  3/4  in  (14.61  cm):  or  two 
circular  portals  with  unobstructed 
openings  not  less  than  2  7/16  in  (6.19 
cm)  in  diameter.  The  escape  vent  size 
requirement  was  not  modified  further  in 
Addendum  III. 

Addendum  II  also  recommended  that 
the  lobster  trap  reduction  schedule 
previously  adopted  for  LCMA  3  in 
Addendum  I  be  updated  to  account  for 
the  elapsed  time  between  the  two 
addenda.  Implementation  of  the 
updated  lobster  trap  reduction  schedule 
for  LCMA  3  is  contingent  upon  Federal 
rulemaking  procedures  currently 
underway  to  address  historical 
participation  in  the  lobster  trap  fisher>' 
as  recommended  by  the  Commission  in 
Addendum  I. 

Addendum  II,  furthermore, 
recommended  that  NMFS  require  LCMA 
3  lobstermen  to  maintain  vessel 
logbooks  to  record  lobster  harvest. 
Current  Federal  lobster  regulations  do 
not  require  vessel  logbooks.  No 
additional  modifications  were  adopted 
in  Addendum  III  regarding  the  LCMA  3 
trap  reduction  schedule  or  vessel 
logbook  requirement. 

Addendum  in  Summary 

Addendum  III  updates  the 
implementation  dates  for  the  minimum 
gauge  size  increases  initially  approved 
in  Addendum  II,  includes  additional 
management  measures  for  LCMAs  2,3, 
4,  5  and  the  Outer  Cape  Area,  and 
adopts  management  programs  for 
LCMAs  1  and  6,  neither  of  which 
submitted  LCMT  plans  for  Board 
approval  imder  Addendum  II.. 

Addendum  III  carries  forward  the 
Addendum  II  gauge  increase  schedule 
with  some  modification.  Consistent 
with  Addendum  II,  the  initial  1/32  in 
(0.08  cm)  gauge  increase  must  be 
implemented  by  the  associated  states  for 
LCMAs  2,3,  and  the  Outer  Cape 
Management  Area  by  December  31, 
2001.  However,  Addendum  III  modifies 
the  implementation  date  to  July  1 
(formerly  December  31  as  presented  in 
Addendum  II)  for  gauge  increases  in 
each  of  the  subsequent  years  through 
2004  until  the  3  3/8  in  (8.57  cm) 
minimum  size  is  reached  (or  through 
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2008  if  increases  up  to  3  and  one-half 
in  (8.89  cm)  are  necessary  in  LCMA  3 
and  the  Outer  Cape  LCMA). 

Additionally,  Addendum  III  allows 
LCMAs  4  and  5  the  option  to  either 
follow  this  same  gauge  increase 
schedule,  or  take  no  action  in  2001  and 
implement  a  1/16  in  (0.16  cm)  gauge 
size  increase  to  3  5/16  in  (8.42  cm)  by 
July  1,  2002,  and  implement  the 
subsequent  annual  1/32  in  (0.08  cm) 
increases  consistent  with  the  approved 
Addendum  III  gauge  increase  schedule 
in  the  following  years  (July  1.  2003,  and 
July  1,  2004). 

Addendum  III  also  includes 
additional  (new)  minimum  gauge  size 
increases  for  the  Outer  Cape  LCMA.  if 
necessary  to  meet  the  egg  production 
targets  of  the  ISFMP.  After  annual 
implementation  of  the  first  four  gauge 
increases  up  to  3  3/8  in  (8.57  cm)  from 
2001  through  2004.  a  1/32  in  (0.08  cm) 
increase  would  be  implemented  by  July 
1  annually  during  the  subsequent  4- 
year  period  (2005  through  2008),  to  a 
final  minimum  gauge  size  in  the  Outer 
Cape  LCMA  of  3  and  one-half  in  (8.89 
cm). 

In  addition  to  the  modifications  of 
existing  measures  adopted  under 
Addendum  II,  Addendum  III  includes 
several  new  management  measures. 
Those  new  measures  are  detailed  in  this 
section  for  each  LCMA.  As  written  in 
Addendum  III,  some  of  the  new 
measures  need  only  be  implemented  if 
it  is  determined  in  subsequent  years  that 
a  particular  LCMA  is  not  on  target  to 
achieve  the  egg  production  goals  of  the 
ISFMP.  These  contingent  measures  were 
provided  as  a  safety  net  by  some  of  the 
LCMTs  to  ensure  that  the  necessary 
level  of  egg  production  is  met.  However, 
review  of  the  LCMT  plans  by  the 


Commission's  Lobster  Technical 
Committee  (Technical  Committee) 
concluded  that  all  the  contingent 
measures  identified  are,  in  fact, 
necessary  to  achieve  the  egg  production 
goals  based  on  the  most  recent  2000 
lobster  stock  assessment.  Subsequent  to 
the  next  lobster  stock  assessment 
scheduled  for  late  2003,  it  is  anticipated 
that  the  Technical  Committee  will 
reassess  the  need  for  the  contingent 
provisions  for  each  LCMA. 

LCMA  1 

Several  new  measures  were  adopted 
into  the  LCMA  1  management  program 
in  Addendum  III: 

Escape  Vent  Size  Increase.  If 
necessary,  all  lobster  traps  fished  either 
commercially  or  recreationally  in  LCMA 
1  must,  by  July  1,  2007,  have  at  least  one 
escape  vent  per  trap  measuring  2  in 
(5.08  cm)  by  5  3/4  in  (14.61  cm)  or  two 
circular  vents  with  a  diameter 
measuring  2  and  one-half  in  (6.35  cm). 

Zero-Tolerance  V-Notching. 
Addendum  III  establishes  a  zero- 
tolerance  approach  to  the  determination 
of  a  v-notched  female  and  defines  a  v- 
notched  female  lobster  in  LCMA  1  as 
any  female  lobster  bearing  a  v-shaped 
notch  of  any  size  in  the  flipper 
immediately  to  the  right  of  the  center 
flipper  as  viewed  when  the  underside  of 
the  lobster  is  down  and  its  tail  is  toward 
the  person  making  the  determination.  In 
the  context  of  Addendum  III,  V-notched 
female  lobster  also  means  any  female 
that  is  mutilated  in  a  manner  which 
could  hide,  obscure  or  obliterate  such  a 
mark. 

Mandatory  V-notching  Requirement. 
All  LCMA  1  lobster  fishers  are  required 
by  Addendum  III  to  v-notch  all  egg- 
bearing  female  lobsters  caught  in  the 
process  of  lobsteririg.  This  facet  of  the 


LCMA  1  plan  was  approved  by  the 
Board  with  the  understanding  that  the 
Commonwealth  of  Massachusetts 
Division  of  Marine  Fisheries  (MA  DMF) 
will  monitor  the  percentage  of  v- 
notched  egg-bearing  female  lobster  in 
commercial-catches  during  2002.  If  the 
observed  percentage  of  v-notched 
females  does  not  reach  50  percent  by  the 
end  of  2002,  MA  DMF  will  consider 
additional  measures  in  2003  to  help 
achieve  the  goals  of  the  ISFMP.  In  this 
situation,  at  a  minimum,  all  regulations 
promulgated  to  implement  Addendum 
III  in  LCMAs  2,  3  and  the  Outer  Cape 
LCMA  would  be  expanded  to  include 
the  Massachusetts  portion  of  LCMA  1. 
Other  entities  of  LCMA  1  may  also 
consider  additional  management 
measures  in  2003  to  achieve  the  goals  of 
Adde  ndum  III, 

LCMA  2 

No  new  measures  were  adopted  for 
LCMA  2  under  Addendum  III.  However, 
as  previously  described,  the 
implementation  date  for  annual 
increases  of  1/32  in  (0.08  cm)  to  the 
minimum  gauge  size  as  required  under 
Addendum  11  was  changed  ft'om 
December  31  to  July  1  for  calendar  years 
2002  through  2004. 

LCMA  3 

Mandatory  V-Notch  Requirement.  All 
vessels  fishing  in  LCMA  3  north  of  42° 
30'  N.  lat.  are  required  to  v-notch  all 
egg-bearing  female  lobsters  caught  while 
lobster  fishing. 

Overlap  Boundary  Between  LCMA  3 
and  LCMA  5.  Addendum  III  adopted  a 
5-mile  (8.05  km)  overlap  along  the 
entire  length  of  the  boundary  between 
LCMAs  3  and  5.  This  overlap  area  is 
defined  by  the  following  coordinates: 


LMCA  3/LCMA  5  OVERLAP  BOUNDARY  AREA 


POINT 

CURRENT  COORDINATES  (LAT/LONG) 

OVERLAP  COORDINATES  (LAT/LONG) 

V 

39^50' N/73'01' W 

39°48'  N/72°55'  W 

X 

38°39'  N/73'-40'  W 

38°38.2'  N/73°33.8'  W 

Y 

38=12' N/73"55'W 

38°  10.4'  N/73°49'  W 

Z 

37°  12'  N/74°44'  W 

37°  10.6'  N/74°38'  W 

ZA 

35=34'  N/74°41 .'  W 

35°31.9'N/74°45.5'W 

ZB 

35=14.5' N/75=31'W 

1 

35°10.3'N/75°27.7'W 

From  point  V,  current  coordinates  extending  out  to  new  overlap  coordinates,  back  to  point  ZB 


Choose  and  Use  Provision.  This 
measure  would  require  those  vessels 
qualifying  for  access  under  a  historical 
participation  effort  reduction  program, 
if  implemented  under  Federal 
regulations  in  LCMA  3,  to  designate 
LCMA  3  each  year  on  the  vessel's 
Federal  permit,  or  else  forego 


subsequent  participation  in  the  LCMA  3 
lobster  trap  fishery. 

LCMA  4 

Maximum  Gauge  Size.  The  maximum 
gauge  size  for  American  lobster  in 
LCMA  4  shall  be  no  greater  than  5  1/4 
in  (13.34  cm)  beginning  July  1,  2002.  A 
5  in  (12.7  cm)  maximum  gauge  size  may 
also  be  considered  if,  following  an 


updated  stock  assessment,  it  is  deemed 
necessary  to  meet  the  lobster 
management  plan  goals  and  objectives. 
If  maximum  gauge  sizes  are  not  in  place 
in  adjacent  management  areas,  then 
LCMA  4  fishermen  may  v-notch  female 
lobsters  above  the  maximum  size. 
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LCMAS 

Maximum  Gauge  Size.  The  maximum 
gauge  size  for  American  lobster  in 
LCMA  5  shall  be  no  greater  than  5  and 
one-half  in  (13.97  cm)  beginning  July  1, 
2004.  The  5  and  one-half  in  (13.97  cm) 
maximum  size  will  be  implemented  in 
LCMA  5  if,  following  an  updated  stock 
assessment,  this  measure  is  considered 
necessary  to  meet  the  lobster 
management  plan  goals  and  objectives. 
If  maximum  gauge  sizes  are  not  in  place 
in  adjacent  management  areas,  then 
LCMA  5  fishermen  may  v-notch  female 
lobsters  above  the  maximum  size. 

Vessel  Upgrade  Limit.  This  measvure 
restricts  the  limit  on  increases  in  vessel 
length  to  no  more  than  10  percent  and 
limits  increases  in  vessel  horsepower, 
through  upgrading  or  replacement  by  no 
more  than  20  percent. 

LCMA  6 

A  combination  of  minimum  gauge 
size  increases  and  escape  vent  size 
increases  has  been  approved  for  LCMA 
6  in  Addendum  III.  Although  LCMA  6 
is  comprised  entirely  of  New  York  and 
Cormecticut  state  waters  within  Long 
Island  Soimd,  Federal  lobster  permit 
holders  authorized  by  these  states  to 
fish  for  lobster  in  this  LCMA  will  be 
affected  by  these  measures. 

Minimum  Gauge  Size.  The  minimum 
gauge  size  for  American  lobster  in 
LCMA  6  shall  be  no  lower  than  the 
minimum  carapace  length  identified  in 
the  following  table.  The  implementation 
date  for  associated  regulations 
mandating  each  gauge  increase  is  also 
indicated. 


LMCA  6 

July  1,  2004*-3  9/32  in  (8.33  cm) 
July  1,  2005*-3  5/16  in  (8.42  cm) 

*  NOTE-LCMA  6  will  implement  minimum 
size  increases  beyond  3  1/4  in  (8.26  cm)  at 
the  rate  of  1/32  in  (0.08  cm)  per  year,  begin- 
ning in  2004,  until  a  final  minimum  size  of  3  5/ 
16  in  (8.42  cm)  is  reactied,  if,  following  an  up- 
dated stock  assessment,  it  is  necessary  to 
meet  lobster  management  plan  goals  and 
objectives. 

LCMT  6  will  choose  among  two 
possible  paths  for  lobster  management 
beyond  2005.  Regulations  for  these 
measures  must  be  in  place  according  to 
the  following  implementation  schedule. 

PATH  1 


YEAR 

ACTION 

July1. 

Elevate  gauge  increase  and  effort 

2006 

reduction    from    trap    tag    buy 

back  program 

Julyl, 

Implement    1    32    in    (0.08    cm) 

2007* 

gauge  size  increase,  and  or  2 

in  (5.08  cm)  escape  vent  size 

Increase,  and  or  V-notch  some 

percentage  of  female  lobsters, 

and  or  establish  a  maximum 

gauge  size* 

Julyl, 

Implement    1/32    in    (0.08    cm) 

2008* 

gauge  size  increase,  and/or  2 

in  (5.08  cm)  escape  vent  size 

increase,  and/or  V-notch  some 

percentage  of  female  lobsters. 

and/or   establish    a    maximum 

gauge  size 

OR 


PATH  2 


YEAR 


ACTION 


NOTE:  LCMA  6  will  implement  the  above 
management  measures,  if,  following  an  up- 
dated stock  assessment,  it  is  necessary  to 
meet  lobster  management  plan  goals  and 
objectives. 


July  1 . 

Implement  a  2  in  (5  08  cm)  es- 

2006 

cape  vent  size  if  a  gauge  in- 

crease   was    implemented    in 

2005 

July  1 , 

Evaluate   with   new   information, 

2007 

confimi    that    the    overfishing 

threshold  has  been  met  or  ex- 

ceeded 

July  1 , 

Evaluate  with   new   information. 

2008 

confirm    that    the    overfishing 

threshold  has  been  met  or  ex- 

ceeded 

If  Path  2  is  selected  for 
implementation,  then  all  lobster  traps  in 
LCMA  6,  whether  fished  commercially 
or  recreationally,  must  contain  at  least 
one  rectangular  escape  vent  per  trap  or 
at  least  two  circular  escape  vents 
according  to  the  following  schedule. 
Regulations  must  be  implemented  in 
accordance  with  the  dates  indicated. 


July  1,2006* 


One  rectangular  Vent 


Two  Circular  vents 


2  in  (5.08  cm)  by  5  3/4  in  (14.61  cm) 


2  and  one-half  in  (6.35  cm) 


*NOTE:  LCMA  6  wilt  implement  a  2  in  (5.08  cm)  escape  vent  size  if  a  gauge  size  increase  is  implemented  in  2005,  as  outlined  in  Section 
2.1.5.1  of  Addendum  III. 


Outer  Cape  LCMA 

Minimum  Gauge  Size'increases. 
Addendum  II  adopted  increases  to  the 
minimum  gauge  size  for  lobster 
harvested  in  the  Outer  Cape  LCMA  that 
would  result  in  achievement  of  a  3  3/ 
8  in  (8.57  cm)  minimum  size  in  2004. 
Addendum  III  mandates 
implementation  of  additional  1/32  in 
(0.08  cm)  increases  aimually  beginning 
July  1  of  each  year  fi-om  2005  through 
2008  to  a  final  minimum  size  of  3  i  in 
(8.89  cm)  if  such  measures  are  deemed 
necessary  to  meet  the  egg  production 
goals  of  the  ISFMP. 

Trap  Reduction  Schedule.  To  control 
expansion  of  fishing  effort,  the  overall 
total  number  of  traps  allowed  to  be 
fished  in  the  Outer  Cape  LCMA  will  be 


established  from  the  sum  of  the 
individual  maximum  traps  reported  by 
each  Outer  Cape  lobster  fisherman  on 
their  1998  MA  DMF  catch  report. 
Addendum  III  mandates  that  beginning 
in  2002  and  extending  through  2008,  a 
20  percent  reduction  of  the  total  number 
of  traps  allowed  to  be  fished  will  occur 
in  the  Outer  Cape  LCMA.  An  additional 
5-percent  reduction  of  the  number  of 
the  total  number  of  traps  allowed  to  be 
fished  per  year  may  be  employed  in 
2006  and  2007,  if  necessary,  to  meet 
lobster  egg  production  goals  and 
objectives.  The  initial  trap  allocations 
for  each  lobsterman  will  be  based  on 
catch  report  statistics  from  MA  DMF 
and  will  be  reduced  annually  during  the 
reduction  period.  Those  who  fished  in 
the  Outer  Cape  LCMA  in  2001  but  have 


no  prior  fishing  history  there  (in  other 
words,  have  not  submitted  MA  DMF 
catch  reports)  will  be  issued  a  t:ap 
allocation  based  on  proof  of 
documentation  of  the  number  of  traps 
they  fished  during  2001 .  In  such 
situations,  allocations  will  be 
apportioned  from  a  percentage  of  the 
overall  trap  cap  number,  not  to  exceed 
2  percent  of  that  total.  Those  who 
received  a  transferred  license  with  an 
Outer  Cape  LCMA  fishing  histor\'  (based 
on  submission  of  MA  DMF  catch 
reports)  will  receive  an  initial  trap 
allocation  based  on  that  historv. 

Annual  Trap  Transfer  Period  and 
Passive  Reductions.  Trap  transfers  are 
allowed  annually  from  January  1 
through  March  31.  Trap  tags  may  be 
transferred  among  Outer  Cape  lobster 
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fishers  to  allow  individual  operations  to 
build  up  or  down  within  the  maximum 
allowable  800  trap  limit.  For  each  trap 
tag  transfer  event,  a  10  percent  passive 
reduction  in  traps  will  occur  for  that 
allocation.  For  example,  a  100-trap  tag 
transaction  will  result  in  a  net  amount 
of  90  tags  transferred.  The  overall  Outer 
Cape  trap  cap  will  be  reduced 
accordingly  through  active  and  or 
passive  trap  reduction  measures  until 
the  fishing  mortality  rate  in  the  Outer 
Cape  LCMA  is  reduced  to  a  level 
consistent  with  the  egg  production  goals 
of  the  ISFMP.  Each  time  a  lobster 
license  is  transferred  within  this  LCMA. 
the  trap  tag  allocation  associated  with 
that  license  will  be  reduced  by  10 
percent.  No  new  participants  will  be 
allowed  to  participate  in  the  Outer  Cape 
lobster  fishery  unless  they  receive  trap 
tags  through  a  transfer  from  fishermen 
operating  under  the  established  total 
trap  cap.  A  trap  haul-out  period  is  also 
established  under  Addendum  III  for  the 
Outer  Cape  LCMA  from  January  1 
through  March  31  annually  to  assist  in 
the  enforcement  of  the  trap  cap.  No  trap 
gear  will  be  allowed  in  the  Outer  Cape 
LCMA  during  this  period. 

Additional  Issues  for  Consideration 

NMFS  seeks  comments  on  the 
following  potential  changes  to  the 
Federal  lobster  regulations,  in  addition 
to  those  as  described  in  Addenda  II  and 
III  to  Amendment  3  of  the  ISFMP,  to 
more  effectively  express  their  initial 
intent  and  facilitate  enforcement: 


(1)  Modification  of  50  CFR 

697  A(.a){7)(iv),  Vessel  permits  and  trap 
tags,  to  allow  a  change  to  a  vessel's 
lobster  trap  area  designations  on  the 
Federal  limited  access  lobster  permit 
when  the  vessel  and  permit  are  sold  to 
a  second  party.  Currently,  the 
regulations  prohibit  such  changes 
during  the  course  of  the  Federal  permit 
year  once  the  permit  has  been  issued 
unless  the  permitted  vessel  becomes  a 
replacement  vessel  for  another  qualified 
vessel. 

(2)  Inclusion  of  a  specific  reference  to 
already  existing  enforcement  measures 
in  the  conditions  section  of  50  CFR 
697.4(b),  Vessel  permits  and  trap  tags. 

(3)  Modification  of  50  CFR 
697.7(c)(l)viii,  Prohibitions,  to  more 
directly  specify  that  Federal  lobster 
permit  holders  are  prohibited  from 
hauling  or  possessing  lobster  trap  gear 
belonging  to  another  vessel. 

(4)  Modification  of  50  CFR  697.22, 
Exempted  fishing,  to  specify,  consistent 
with  the  wording  in  50  CFR  part 
600.745,  that  either  the  Regional 
Administrator  for  the  Northeast  Region, 
or  the  Director  of  the  Office  of 
Sustainable  Fisheries,  as  appropriate, 
may  exempt  any  person  or  vessel  from 
the  regulations  in  50  CFR  part  697  for 
the  conduct  of  exempted  fishing 
pursuant  to  the  provisions  of  50  CFR 
part  600.745.  This  modification  would 
also  provide  additional  language  to 
allow  the  Regional  Administrator  for  the 
Northeast  Region,  or  the  Director  of  the 
Office  of  Sustainable  Fisheries,  as 
appropriate,  to  authorize  a  substitute 


vessel  to  haul  ashore  the  lobster  trap 
gear  of  an  inoperable  or  mechanically 
impaired  federally  permitted  lobster 
vessel  without  having  to  engage  in  the 
exempted  fishing  process  outlined  at  50 
CFR  600.745,  Exempted  fishing.  This 
revision  would  allow  NMFS  to  more 
expeditiously  address  exigent  needs 
than  is  currently  provided  in  the 
regulations. 

If  revised  regulations  relative  to  the 
management  measures  as  described  in 
this  notice  are  promulgated  they  may 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities, 
including  Federal  lobster  permit 
holders.  Accordingly,  NMFS  requests 
public  input  on  the  entire  suite  of 
Addenda  II  and  III  measures  and 
additional  issues  relative  to  the  Federal 
lobster  regulations  as  identified  to  assist 
in  conducting  a  comprehensive 
assessment  of  the  impacts  of  these  and 
other  associated  measures  to  the  human 
and  natural  environment  in  the  EIS.. 

Classification 

This  ANPR  has  been  determined  to  be 
not  significant  for  the  purposes  of 
Executive  Order  12866. 

Authority:  16  U.S.C.  5101  et  seq. 

Dated:  August  29,  2002. 

Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  programs,  National  Marine  Marine 
Fislieries  Service. 

[PR  Doc.  02-22620  Filed  9-4-02;  8:45  am] 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Bureau  for  Democracy,  Conflict  and 
Humanitarian  Assistance,  Office  of 
Food  for  Peace 

Announcement  of  Draft  Public  Law  480 
Title  II  FY  2004  Development  Program 
Policies  USAiD/DCHA/FFP;  Notice 

Pursuant  to  the  Agricultural  Trade 
Development  and  Assistance  Act  of 
1954  (Pub.  L.  480,  as  amended),  notice 
is  hereby  given  that  the  Pub.  L.  480  Title 
II  FY  2004  Development  Program 
Policies  are  being  made  available  to 
interested  parties  for  the  required  thirty 
(30)  day  comment  period. 

Individuals  who  wish  to  receive  a 
copy  of  these  draft  guidelines  should 
contact:  Office  of  Food  for  Peace, 
Agency  for  International  Development, 
RRB  7.06-153, 1300  Pennsylvania 
Avenue,  Washington,  DC  20523-7600. 
Individuals  who  have  questions  or 
comments  on  the  draft  guidelines 
should  contact  Angelique  M.  Crumbly  at 
the  above  address  or  at  (202)  712-4279. 

The  thirty-day  comment  period  will 
begin  on  the  date  that  this 
announcement  is  published  in  the 
Federal  Register. 

Dated:  August  29,  2002. 
Lauren  Landis, 

Director,  Office  of  Food  for  Peace,  Bureau 

for  Democracy.  Conflict  and  Humanitarian 

Assistance. 

(PR  Doc.  02-22561  Filed  9-^-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Sisiclyou  County  Resource  Advisory 
Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 


SUMIMARY:  The  Siskiyou  County 
Resource  Advisory  Committee  will  meet 
in  Yreka,  California,  September  16, 
2002.  The  purpose  of  the  meeting  is  to 
refine  the  proposal  receipt  and  review 
process  and  discuss  activities  related  to 
implemented  projects  and  status  of 
Forest  Service  processing  of 
recommended  projects  and 
administrative  costs. 
DATES:  The  meeting  will  be  held 
September  16,  2002  ft-om  4  PM  until  7 
PM. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Yreka  High  School  Library,  Preece 
Way,  Yreka,  California. 
FOR  FURTHER  INFORMATION  CONTACT:  Don 
Hall,  RAC  Coordinator,  Klamath 
National  Forest  (530)  841-4468  or 
electronically  at  donaldhaIl@fs.fed. us. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
comment  opportunity  will  be  provided 
and  individuals  will  have  the 
opportimity  to  address  the  Committee  at 
that  time. 

Dated:  August  28.  2002. 
Margaret  ].  Boland, 

Designed  Federal  Official. 

[FR  Doc.  02-22575  Filed  9-^-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  083002B] 

North  Pacific  Fishery  Management 
Council;  Public  Meeting 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  committee  meeting. 

summary:  The  North  Pacific  Fishery 

Management  Council's  (Council)  Bering 

Sea  Crab  Plan  Team  will  hold  a  public 

meeting. 

DATES:  The  meeting  will  be  held  on 

September  19-20,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 

the  Hilton  Anchorage  Hotel,  500  W  3rd 

Avenue,  in  the  Fireweed  Room, 

Anchorage,  AK  99501. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 


4th  Ave.,  Suite  306.  Anchorage.  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT: 
Council  Staff:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  On 
Thursday,  the  19th  of  September,  the 
Plan  Team  will  meet  starting  at  1  p.m. 
through  Friday  the  20th.    ■ 

Agenda  items  include:  assembling  the 
2002  Bering  Sea  and  Aleutian  Islands 
(BSAI)  King  and  Tanner  Crab  Stock 
Assessment  Fishery  Evaluation  (SAFE). 
reviewing  BSAI  King  and  Tanner  survey 
information  and  guideline  harvest  limits 
(GHLs)  for  the  2002-03  fishery  season, 
reviewing  a  report  on  reference  points 
and  overfishing  definitions,  and 
developing  recommendations  for  BSAI 
King  and  Tanner  crab  fisheries. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to  Gail 
Bendbten,  907-271-2809,  at  least  5 
working  davs  prior  to  the  meeting  date. 

Dated:  August  30,  2002. 
Theophilus  R.  Brainerd, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Sen  ice. 
(FR  Doc.  02-22619  Filed  9-4-02:  8:45  ami 
BILUNG  CODE  3510-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Determination  under  the  African 
Growth  and  Opportunity  Act 

August  29,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Determination. 
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SUMMARY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA)  has  determined  that  handloomed 
fabric  and  handmade  articles  made  from 
such  handloomed  fabric  that  are 
produced  in  Kenya  qualify  for  duty-free 
treatment  under  the  African  Growth  and 
Opportunity  Act. 

EFFECTIVE  DATE:  September  5,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 

SUPPLEMENTARY  INFORMATION:  The 
African  Growth  and  Opportunity  Act 
(Title  I  of  the  Trade  and  Development 
Act  of  2000,  Pub.  L.  No.  106-2000) 
(AGOA)  provides  duty-free  treatment  for 
imports  of  certain  textile  and  apparel 
products  of  beneficiary  sub-Saharan 
African  countries,  including 
handloomed,  handmade,  or  folklore 
articles  that  are  certified  as  such  by  the 
competent  authorities  of  the  beneficiary 
country.  Section  2  of  Executive  Order 
13191  of  January  17,  2001  authorized 
CITA  to  consult  with  beneficiary 
countries  and  to  determine  which 
particular  textile  and  apparel  goods 
shall  be  treated  as  being  handloomed, 
handmade,  or  folklore  articles. 

On  January  18,  2001,  the  United 
States  Trade  Representative  directed  the 
U.S.  Customs  Service  to  require  that 
importers  provide  an  appropriate  export 
visa  from  a  beneficiary  sub-Saharan 
African  country  to  obtain  preferential 
treatment  for  textiles  and  apparel  under 
the  AGOA  (66  FR  7837).  The  first  digit 
of  the  visa  number  corresponds  to  one 
of  nine  groupings  of  textile  and  apparel 
products  that  are  eligible  for  preferential 
tariff  treatment.  Grouping  9  is  for 
handmade,  handloomed,  or  folklore 
articles. 

CITA  held  consultations  with  the 
Government  of  Kenya  on  May  21,  2002. 
CITA  has  determined  that  handloomed 
fabrics  and  handmade  articles  made 
from  such  handloomed  fabrics  produced 
in  and  exported  from  Kenya  are  eligible 
for  preferential  tariff  treatment  under 
section  112(a)  of  the  AGOA  if 
accompanied  by  an  AGOA  export  visa 
for  Grouping  9  issued  by  the 
Government  of  Kenya.  In  the  letter 
published  below,  CITA  directs  the 
Commissioner  of  Customs  to  allow  entry 
of  such  products  of  Kenya  under 
Harmonized  Tariff  Schedule  provision 
9819.11.27,  when  accompanied  by  an 
appropriate  export  visa.  CITA  may 
extend  this  treatment  to  additional 


products  following  future  consultation 
with  the  Goverrunent  of  Kenya. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
lmplf;mentation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

August  29.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  The  Committee  for  the 
Implementation  of  Textiles  Agreements 
(CITA),  pursuant  to  Sections  112(a)  of  the 
African  Growth  and  Opportunity  Act  (Title  I 
of  Pub.  L.  No.  106-200)  (AGOA)  and 
Executive  Order  13101  of  January  17,  2001, 
has  determined  that,  effective  on  September 
zt.  2002,  handloomed  fabric  produced  in 
Kenya  and  handmade  articles  produced  in 
Kenya  from  such  handloomed  fabric  shall  be 
treated  as  being  handloomed,  handmade,  or 
folklore  articles  under  the  AGOA,  and  that  an 
export  visa  issued  by  the  Government  of 
Kenya  for  Grouping, 9  is  a  certification  by  the 
Government  of  Kenya  that  the  article  is 
handloomed.  handmade,  or  folklore.  CITA 
directs  you  to  permit  duty-free  entry  of  such 
articles  accompanied  by  the  appropriate  visa 
and  entered  under  heading  9819.11.27  of  the 
Harmonized  Tariff  Schedule  of  the  United 
States. 

Sincerely. 
D.  Michael  Hutchinson, 
Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

[FR  Doc.  02-22582  Filed  9-4-02;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Amendment  of  Import  Limits  for 
Certain  Cotton,  Wool,  Man-Made  Fiber, 
Silk  Blend  and  Other  Vegetable  Fiber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China;  Correction 

August  29,  2002. 

In  the  letter  to  the  Commissioner  of 
Customs  published  in  the  Federal 
Register  on  May  29.  2002  (67  FR  37398), 
in  the  table  listing  import  restraint 
limits,  please  change  the  limit  for  Group 
I  from  1,201,100,744  square  meters 
equivalent  to  1,206,507,535  square 
meters  equivalent  and  Group  II  from 
44,086,866  square  meters  equivalent  to 
38,680,076  square  meters  equivalent. 

The  limit  cnanges  are  a  result  of  an 
administrative  correction  to  our 
integration  methodology  for  China. 

D.  Michael  Hutchinson, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.  02-22581  Filed  »-4-02;  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Designations  under  the  Textile  and 
Apparel  Short  Supply  Provisions  of  the 
African  Growth  and  Opportunity  Act 
(AGOA) 

August  29,  2002. 

AGENCY:  The  Committee  for  the 
Implementation  of  Textile  Agreements 
(The  Committee). 
ACTION:  Determination 

SUMMARY:  The  Committee  has 
determined  that  certain  fabrics, 
enumerated  below,  for  use  in  trousers, 
shorts,  skirts,  dresses,  handkerchiefs, 
dressing  gowns,  boxer  shorts,  and  other 
apparel,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  manner  under  the 
AGOA.  The  Committee  hereby 
designates  such  apparel  articles  that  are 
both  cut  and  sewn  or  otherwise 
assembled  in  an  eligible  country  from 
these  fabrics  as  eligible  for  quota-free 
and  duty-free  treatment  under  the 
textile  and  apparel  short  supply 
provisions  of  the  AGOA,  and  eligible 
under  the  Harmonized  Tariff  Schedule 
of  the  United  States  (HTSUS) 
subheading  9819.11.24  to  enter  free  of 
quotas  and  duties,  provided  all  other 
fabrics  are  U.S.  formed  from  yams 
wholly  formed  in  the  U.S. 
FOR  FURTHER  INFORMATION  CONTACT: 
Philip  J.  Martello,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Authority:  Section  112(b)(5)(B) 
of  the  AGOA  and  Presidential  Proclamation 
7350  of  October  2,  2000;  Executive  Order  No. 
13191  of  January  17,  2001. 

Background 

The  short  supply  provision  of  the 
AGOA  provides  for  duty-free  and  quota- 
free  treatment  for  apparel  articles  that 
are  both  cut  (or  knit-to-shape)  and  sewn 
or  otherwise  assembled  in  one  or  more 
beneficiary  sub-Saharan  African 
countries  from  fabric  or  yam  that  is  not 
formed  in  the  United  States  or  a 
beneficiary  sub-Saharan  African  country 
if  it  has  been  determined  that  such 
yams  or  fabrics  cannot  be  supplied  by 
the  domestic  industry  in  commercial 
quantities  in  a  timelymanner  and 
certain  procedural  requirements  have 
been  met.  In  Presidential  Proclamation 
7350,  the  President  proclaimed  that  this 
treatment  would  apply  to  such  apparel 
articles  from  fabrips  or  yams  designated 
by  the  appropriate  U.S.  government 
authority  in  the  Federal  Register.  In 
Executive  Order  13191,  the  President 
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authorized  the  Committee  to  determine 
whether  particular  yams  or  fabrics 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  ina 
timely  maimer  under  the  AGOA. 

On  Febmary  28,  2002,  the  Committee 
received  a  request  alleging  that  certain 
fabrics,  listed  below,  for  use  in  trousers, 
shorts,  skirts,  dresses,  handkerchiefs, 
dressing  gowns,  boxer  shorts,  and  other 
apparel,  cannot  be  supplied  by  the 
domestic  industry  in  commercial 
quantities  in  a  timely  maimer  under  the 
AGOA.  It  requested  that  apparel  articles 
from  such  fabrics  be  eligible  for 
preferential  treatment  under  the  AGOA. 
On  March  8,  2002,  the  Committee 
requested  public  comment  on  the 
petition  (67  FR  10682).  On  March  26, 
2002,  the  Committee  and  the  U.S.  Trade 
Representative  (USTR)  sought  the 
advice  of  the  Industry  Sector  Advisory 
Committee  for  Wholesaling  and 
Retailing  and  the  Industry  Sector 
Advisory  Committee  for  Textiles  and 
Apparel.  On  March  26,  2002,  the 
Committee  and  USTR  offered  to  hold 
consultations  with  the  Committee  on 
Ways  and  Means  of  the  House  of 
Representatives  and  the  Committee  on 
Finance  of  the  Senate  (collectively,  the 
Congressional  Committees).  On  April 
11,  2002,  the  U.S.  Intemational  Trade 
Commission  provided  advice  on  the 
petition.  Based  on  the  information  and 
advice  received  and  its  understanding  of 
the  industry,  the  Committee  determined 
that  the  fabrics  set  forth  in  the  request 
cannot  be  supplied  by  the  domestic 
industry  in  commercial  quantities  in  a 
timely  maimer.  On  June  14,  2002,  the 
Committee  and  USTR  submitted  a 
report  to  the  Congressional  Committees 
that  set  forth  the  action  proposed,  the 
reasons  for  such  action,  and  advice 
obtained.  A  period  of  60  calendar  days 
since  this  report  was  submitted  has 
expired,  as  required  by  the  AGOA. 

The  Committee  hereby  designates  as 
eligible  for  preferential  treatment  under 
subheading  9819.11.24  of  the  HTSUS, 
the  following  apparel  articles,  that  are 
both  cut  and  sewn  or  otherwise 
assembled  in  one  or  more  eligible 
beneficiary  sub-Saharan  African 
coimtries,  from  the  fabrics  set  forth 
below  not  formed  in  the  United  States, 
provided  that  all  other  fabrics  are 
wholly  formed  in  the  United  States  from 
yams  wholly  formed  in  the  United 
States,  that  are  imported  directly  into 
the  customs  territory  of  the  United 
States  from  an  eligible  beneficiary  sub- 
Saharan  African  country. 

An  "eligible  beneficiary  sub-Saharan 
African  country"  means  a  country 
which  the  President  has  designated  as  a 
beneficiary  sub-Saharan  African  country 
under  section  506A  of  the  Trade  Act  of 


1974  (19  U.S.C.  2466a)  and  which  has 
been  the  subject  of  a  finding,  published 
in  the  Federal  Register,  that  the  country 
has  satisfied  the  requirements  of  section 
113  of  the  AGOA  (19  U.S.C.  3722)  and 
resulting  in  the  enumeration  of  such 
country  in  U.S.  note  1  to  subchapter  XIX 
ofchapter  98  of  the  HTSUS. 

Fabrics  named  in  the  request: 

(a)  Fabrics  of  subheadings  5208.21,  5208.22, 
5208.29,  5208.31,  5208.32,  5208.39, 
5208.41,  5208.42,  5208.49,  5208.51, 
5208.52  or  5208.59,  of  average  yam  num- 
ber exceeding  135  metric; 

(b)  Fabrics  of  subheadings  5513.11  or 
5513.21,  not  of  square  construction,  con- 
taining more  than  70  warp  ends  and  filling 
picks  per  square  centimeter,  of  average 
yam  number  exceeding  135  metric; 

(c)  Fabrics    of    subheadings    5210.21    or 

5210.31,  not  of  square  construction,  con- 
taining more  than  70  warp  ends  and  filling 
picks  per  square  centimeter,  of  average 
yam  number  exceeding  1 35  metric; 

(d)  Fabrics    of    subheadings    5208.22    or 

5208.32,  not  of  square  constaiction,  con- 
taining more  than  75  warp  ends  and  fillings 
picks  per  square  centimeter,  of  average 
yam  number  exceeding  1 35  metric; 

(e)  Fabrics  of  subheadings  5407.81 ,  5407  82 
or  5407.83,  weighing  less  than  170  grams 
per  square  meter,  having  a  dobby  weave 
created  by  a  dot>by  attachment,  of  average 
yam  number  exceeding  1 35  metric; 

(f)  Fabrics  of  subheadings  5208.42  or 
5208.49,  not  of  square  construction,  con- 
taining more  than  85  watp  ends  and  filling 
picks  per  square  centimeter,  of  average 
yam  numl)er  exceeding  85  metric,  or  ex- 
ceeding 135  metric  if  the  fabric  is  of  oxford 
constmctlon  (a  modified  t>asket  weave  with 
a  large  filling  yam  having  no  twist  woven 
under  and  over  two  single,  twisted  warp 
yams); 

(g)  Fabrics  of  subheading  5208.51,  of  square 
construction,  containing  more  than  75  warp 
ends  and  filling  picks  per  square  centi- 
meter, made  witti  single  yams,  of  average 
yam  number  95  or  greater  metric; 

(h)  Fabrics  of  subheading  5208.41,  of  square 
constructkxi,  with  a  gingham  pattem,  con- 
taining more  ttian  85  warp  ends  and  filling 
picks  per  square  centimeter,  made  with 
single  yams,  of  average  yam  number  135 
or  greater  metric,  and  ctiaracterized  by  a 
check  effect  produced  by  the  variation  In 
color  of  the  yams  in  the  warp  and  filling; 

(i)  Fabrics  of  subheading  5208.41,  with  the 
warp  colored  with  vegetable  dyes,  and  the 
filling  yams  white  or  colored  with  vegetable 
dyes,  of  average  yam  number  greater  than 
65  metric. 


Apparel  articles  named 
in  the  request 


Trousers 


Apparel  articles  named 
in  the  request: 


(subheadings  6203.19, 
6203.22,  6204.12, 
6204.22.  6204.52, 
6204.62,6211.32, 
6211.42,6217.90), 


Shorts 

Skirts  

Dresses  

Handkerchiefs  .. 
Dressing  Gowns 
Boxer  Shorts  .... 

Other  Apparel  .. 


(subheadings  6203 -^9. 

620322,  6204  12. 

6204.22.  6204.52. 

6204.62.  6211  32. 

6211.42.6217  90). 
(subheadings  6204  12. 

6204.22.  6204  52). 
(subheading  6204  42). 
(subheading  6213  20). 
(subheading  6208  91). 
(subheadings  6207  1 1 , 

6207.91.6208  19. 

6208.91).  and 
(subheadings  6201  92. 

6203.22.  6203.42, 

6204  12.  6204  22, 

6204.62.6211.32, 

and  621 1.42). 


D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.02-22583  Filed  9-1-02:  8:45  am] 
BILUNG  COOE  3510-On-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

[CPSC  Docket  No.  02-C0007] 

Aerus  LLC,  a  Limited  Liability 
Company,  f/k/a  Electrolux  LLC, 
Acceptance  of  a  Settlement  Agreement 
and  Order 

agency:  Consumer  Product  Safety 

Commission. 

action:  Notice. 


SUMMARY:  It  is  the  policy  of  the 
Commission  to  publish  settlements 
which  it  provisionally  accepts  under  the 
Consumer  Product  Safety  Act  in  the 
Federal  Register  in  accordance  with  the 
terms  of  16  CFR  1118.20(e).  Published 
below  is  a  provisionally-accepted 
Settlement  Agreement  with  Aerus  LLC. 
a  limited  liability  company,  containing 
a  civil  penalty  of  $250,000. 
DATES:  Any  interested  person  may  ask 
the  Commission  not  to  accept  this 
agreement  or  otherwise  comment  on  its 
contents  by  filing  a  written  request  with 
the  Office  of  the  Secretary  by  September 
20,  2002. 

ADDRESSES:  Persons  wishing  to 
comment  on  this  Settlement  Agreement 
should  send  written  comments  to  the 
Comment  02-C0007  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission.  Washington,  DC  20207. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ronald  G.  Yelenik.  Trial  Attorney,  Legal 
Division.  Office  of  Compliance. 
Consumer  Product  Safetv  Commission, 
Washington.  DC  20207;  telephone  (301) 
504-0626,  ext.  1351. 
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SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Agreement  and  Order  appears 
below. 

Dated;  August  29.  2000. 
Todd  A.  Stevenson. 

Secretary: 

Consumer  Product  Safety  Commission 

Settlement  Agreement  and  Order 

1.  This  Settlement  Agreement,  made 
by  and  between  the  staff  ("the  staff)  of 
the  U.S.  Consumer  Product  Safety 
Commissfon  (the  "Commission")  and 
Aerus  LLC,  a  limited  liability  company, 
fonnerly  known  as  Electrolux  LLC,  in 
accordance  with  16  CFR  1118.20  of  the 
Commission's  Procedures  for 
Investigations,  Inspections,  and 
Inquiries  under  the  Consumer  Product 
Safety  Act  ("CPSA"),  is  a  settlement  of 
the  staff  allegations  set  forth  below. 

The  Parties 

2.  The  Commission  is  an  independent 
federal  regulatory  agency  responsible  for 
the  enforcement  of  the  Consumer 
Product  Safety  Act,  15  U.S.C.  2051- 
2084. 

3.  Aerus  LLC  is  a  limited  liability 
company  organized  and  existing  under 
the  laws  of  the  State  of  Delaware,  and 
its  principal  office  is  located  at  5956 
Sherry  Lane,  Dallas,  Texas.  Aerus  LLC 
owns  certain  assets  that  previously  were 
owned  by  Electrolux  Corporation. 
(Aerus  LLC  and  Electrolux  Corporation 
are  referred  to  herein  collectively  as 
"Aerus"). 

Staff  Allegations 

4.  Section  15(b)  of  the  CPSA,  15 
U.S.C.  2064(b),  requires  a  manufacturer 
of  a  consumer  product  distributed  in 
commerce  who  obtains  information 
which  reasonably  supports  the 
conclusion  that  such  product  contains  a 
defect  which  could  create  a  substantial 
product  hazard,  or  creates  an 
uiueasonable  risk  of  serious  injury  or 
death,  to  immediately  inform  the 
Commission  of  the  defect  or  risk. 

5.  Between  May  1991  and  September 
1993,  Aerus  manufactured  and  sold 
throughout  the  United  States 
approximately  226,000  "pony-top 
corded  Genesis,  Genesis  LX,  Genesis 
LXE,  Prolux,  Prolux  Plus.  Prolux  S/R. 
Prolux  Warehouse,  Regency,  and 
Special  Edition  vacuum  cleaner 
models"  (hereinafter  "vacuums"). 

6.  A  vacuum  is  a  "consumer  product" 
and  Aerus  is  a  "manufacturer"  of  a 
"consumer  product",  which  is 
"distributed  in  commerce"  as  those 
terms  are  defined  in  section  3(a)(1),  (4), 
(11)  and  (12)  of  the  CPSA,  15  U.S.C. 
2Q52(a){l),  (4),  (ll)and(12). 


7.  The  vacuums  are  defective  because 
the  power  cords  on  the  vacuums  can 
break  inside  the  handle  or  the  casing 
around  the  cord  can  break,  leaving  wires 
exposed.  When  consumers  use  the 
pony-top  cord,  which  extends  out  of  the 
very  top  of  the  handle  assembly,  as  a 
handle  extension,  consumers  may 
accidentally  touch  the  exposed  wires 
and  receive  shocks  and/or  burns. 

8.  Between  November  1991  and 
October  1998,  Aerus  received  reports  of 
approximately  75  incidents  attributable 
to  this  defect.  In  56  cases,  consumers 
received  shocks  or  burns,  and  in  11 
cases,  consumers  suffered  serious 
injuries  resulting  in  second  or  third 
degree  burns,  shocks,  and/or 
combinations  thereof. 

9.  From  early  1992  through  1998. 
Aerus  engaged  in  a  number  of 
modifications  to  its  warning  labels  and 
changes  to  its  services  polices, 
implemented  design  changes  to  the 
handles  on  its  vacuums,  and  engaged  in 
a  corrective  action  and  notice  program 
in  attempts  to  eliminate  the  subject 
defect  and  hazard. 

10.  Not  until  October  13,  1998,  after 
receiving  a  letter  from  the  staff 
requesting  information  about  vacuum 
incidents,  did  Aerus  provide  to  the 
Commission  any  inforipation  about  the 
shock  and/or  burn  hazard  associated 
with  the  vacuums. 

1 1 .  Although  Aerus  had  obtained 
sufficient  information  to  reasonably 
support  the  conclusion  that  the 
vacuums  contained  a  defect  which 
could  create  a  substantial  product 
hazard,  or  created  an  unreasonable  risk 
of  serious  injury  or  death,  long  before 
October  1998,  it  failed  to  report  such 
information  to  the  Commission,  as 
required  by  section  15(b)  of  the  CPSA, 
in  violation  of  section  19(a)(4)  of  the 
CPSA.  15  U.S.C.  2068(a)(4). 

12.  Aerus'  failure  to  report  to  the 
Commission,  as  required  by  section 
15(b)  of  the  CPSA,  was  committed 
"knowingly,"  as  that  term  is  defined  in 
section  20(d)  of  the  CPSA.  15  U.S.C. 
2069(d),  and  Aerus  is  subject  to  civil 
penalties  under  section  20  of  the  CPSA. 

Response  of  Aerus 

13.  Aerus  LLC  denies  the  staff 
allegations  in  paragraphs  4  through  12. 
above.  Aerus  LLC  denies  that  it  violated 
the  CPSA,  or  that  Aerus  LLC  is  liable  for 
a  reporting  violation,  if  any.  that 
allegedly  was  committed  by  a 
predecessor  of  Aerus  LLC. 

14.  Aerus  LLC  undertook  a  voluntary 
recall  in  this  matter,  pursuant  to  the 
Commission's  "Fast  Track"  recall 
program,  promptly  upon  learning  of  the 
alleged  defect  in  the  vacuums  in  1998. 


15.  Aerus  LLC  enters  this  Settlement 
Agreement  and  Order  for  settlement 
purposes  only,  to  avoid  incurring 
additional  legal  costs  and  expenses. 

Agreement  of  the  Parties 

16.  The  Commission  has  jurisdiction 
over  this  matter  and  over  Aerus  under 
the  CPSA,  15  U.S.C.  2051-2084. 

17.  Aerus  LLC  agrees  to  pay  to  the 
U.S.  Treasury  a  civil  penalty  in  the 
amount  of  two  hundred  fifty-thousand 
and  no/dollars  ($250,000.00),  in 
settlement  of  this  matter,  payable  within 
twenty  (20)  calendar  days  of  receiving 
service  of  the  final  Settlement 
Agreement  and  Order. 

18.  Aerus  LLC  knowingly,  voluntarily 
and  completely  waives  any  rights  it  may 
have  in  the  above  captioned  case  (1)  to 
the  issuance  of  a  Complaint  in  this 
matter;  (2)  to  an  administrative  or 
judicial  hearing  with  respect  to  the  staff 
allegations  cited  herein;  (3)  to  judicial 
review  or  other  challenge  or  contest  of 
the  validity  of  the  Settlement  Agreement 
or  the  Commission's  Order;  (4)  to  a 
determination  by  the  Commission  as  to 
whether  a  violation  of  Section  15(b)  of 
the  CPSA,  15  U.S.C.  2064(b).  has 
occurred;  (5)  to  a  statement  of  findings 
of  fact  and  conclusions  of  law  with 
regard  to  the  staff  allegations;  and  (6)  to 
any  claims  under  the  Equal  Access  to 
Justice  Act. 

19.  Upon  provisional  acceptance  of 
this  Settlement  Agreement  and  Order  by 
the  Commission,  this  Settlement 
Agreement  and  Order  shall  be  placed  on 
the  public  record  and  shall  be  published 
in  the  Federal  Register  in  accordance 
with  16  CFR  1118.20.  If  the  Commission 
does  not  receive  any  written  requests 
not  to  accept  the  Settlement  Agreement 
and  Order  within  15  days,  the 
Settlement  Agreement  and  Order  shall 
be  deemed  finally  accepted  on  the  16th 
day  after  the  date  it  is  published  in  the 
Federal  Register,  in  accordance  with  16 
CFR  1118.20(f). 

20.  The  Settlement  Agreement  and 
Order  becomes  effective  upon  its  final 
acceptance  by  the  Commission  and 
service  of  the  final  order  upon  Aerus 
LLC. 

21.  This  Settlement  Agreement  and 
Order  is  not  deemed  or  construed  as  an 
admission  by  Aerus  (a)  of  any  liability 
or  wrongdoing  by  Aerus;  (b)  that  Aerus 
violated  any  law  or  regulation;  (c)  that 
the  vacuums  are  defective,  create  a 
substantial  product  hazard  or  are 
unreasonably  dangerous;  (d)  that  the 
vacuums  have  caused  any  injuries;  (e) 
that  Aerus  LLC  assumed  any  liability 
with  respect  to  the  vacuums  either  as  a 
successor  of  Electrolux  Corporation  or 
under  any  other  theory  of  law;  (f)  of  the 
truth  of  any  claims  or  other  matters 
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stated  in  this  Settlement  Agreement  and 
Order  (except  as  set  forth  in  paragraph 
16),  or  alleged  or  otherwise  stated  by  the 
Commission  or  any  other  person  either 
against  Aerus  or  with  respect  to  the 
vacuums.  Nothing  contained  in  this 
Settlement  Agreement  and  Order 
precludes  Aerus  from  raising  any 
defenses  in  any  future  litigation  not 
arising  out  of  the  terms  of  this 
Settlement  Agreement  and  Order. 

22.  Upon  final  acceptance  of  this 
Settlement  Agreement  by  the 
Commission,  the  issuance  of  the  Order, 
and  the  full  and  timely  payment  by 
Aerus  LLC  to  the  United  States  Treasury 
of  a  civil  penalty  in  the  amount  of  two 
hundred  fifty  thous^d  dollars 
($250,000.00),  all  Commission  claims 
for  civil  penalties  relating  to  any  of  the 
events  that  gave  rise  to  the  CPSC  staffs 
allegations  in  paragraphs  4  through  12, 
above,  against  (a)  Aerus;  (b)  any  of 
Aerus'  current  or  former  subsidiaries, 
affiliates,  divisions  or  related  entities; 
(c)  any  shareholder,  member,  director, 
officer,  employee,  agent  or  attorney  of 
any  entity  referenced  in  (a)  or  (b)  above; 
and  (d)  any  predecessor,  successor,  heir, 
or  assign  of  any  entity  referenced  in  (a), 
(b)  above,  including  but  not  limited  to 
Haw  River  Realty,  Inc.,  will  be 
considered  to  be  released. 

23.  Upon  provisional  acceptance  by 
the  Commission,  the  Commission  may 
publicize  the  terms  of  the  Settlement 
Agreement  and  Order. 

24.  Aerus  LLC  agrees  to  the  entry  of 
the  attached  Order,  which  is 
incorporated  herein  by  reference,  and 
agrees  to  be  bound  by  its  terms. 

25.  This  Settlement  Agreement  and 
Order  is  binding  upon  and  inure  to  the 
benefit  of  Aerus  LLC,  its  parent  and 
each  of  its  assigns  or  successors. 

26.  Agreements,  understandings, 
representations,  or  interpretations  made 
outside  this  Settlement  Agreement  and 
Order  may  not  be  used  to  vary  or  to 
contradict  its  terms. 

27.  If,  after  the  effective  date  hereof, 
any  provision  of  this  Settlement 
Agreement  and  Order  is  held  to  be 
illegal,  invalid,  or  unenforceable  imder 
present  or  future  laws  effective  during 
the  terms  of  the  Settlement  Agreement 
and  Order,  such  provision  shall  be  fully 
severable.  The  rest  of  the  Settlement 
Agreement  and  Order  shall  remain  in 
full  effect,  imless  the  Commission  and 
Aerus  LLC  determine  that  severing  the 
provision  materially  impacts  the 
purpose  of  the  Settlement  Agreement 
and  Order. 

28.  This  Settlement  Agreement  and 
Order  shall  not  be  waived,  changed, 
amended,  modified,  or  otherwise 
altered,  except  in  writing  executed  by 
the  party  against  whom  such 


amendment,  modification,  alteration,  or 
waiver  is  sought  to  be  enforced  and 
approved  by  the  Commission. 

29.  This  Settlement  Agreement  may 
be  used  in  interpreting  the  Order. 
Agreements,  understandings, 
representations,  or  interpretations  made 
outside  of  this  Settlement  Agreement 
and  Order  may  not  be  used  to  vary  or 
contradict  its  terms. 

Dated:  March  4.  2002. 

Aerus  LLC. 

Warren  Bonham, 

Chief  Financial  Officer. 

The  U.S.  Consumer  Product  Safety 

Commission. 

Alan  H.  Schoem, 

Assistant  Executive  Director.  Office  of 

Compliance. 
Eric  L.  Stone. 
Director,  Legal  Division,  Office  of 

Compliance. 
Dated:  March  4,  2002. 
Ronald  G.  Yelenik. 
Trial  Attorney, 
Patricia  E.  Kennedy, 
Trial  Attorney.  Legal  Division.  Office  of 

Compliance. 

Order 

Upon  consideration  of  the  Settlement 
Agreement  between  Aerus  LLC,  a 
limited  liability  company,  formerly 
known  as  Electrolux  LLC,  and  the  staff 
of  the  Consumer  Product  Safety 
Commission,  and  the  Commission 
having  jurisdiction  over  the  subject 
matter  and  over  Aerus  LLC,  and  it 
appearing  the  Settlement  Agreement  is 
in  the  public  interest,  it  is 

Ordered,  that  the  Settlement 
Agreement  be,  and  hereby  is,  accepted 
and  it  is 

Further  ordered,  that  Aerus  LLC,  shall 
pay  the  U.S.  Treasury  a  civil  penalty  in 
the  amount  of  two  hundred  fifty 
thousand  and  00/100  dollars, 
($250,000.00)  payable  within  twenty 
(20)  days  of  the  service  of  the  Final 
Order  upon  Aerus  LLC. 

Provisionally  accepted  and 
Provisional  Order  issued  on  the  29th 
day  of  August,  2002. 

By  Order  of  the  Cammi.s.sion. 
Todd  A.  Stevenson, 
Secretary,  Consumer  Product  Safety 

Commission. 

|FR  Doc.  02-225.58  Filed  9-4-02;  8:45  am] 
BILUNC  CODE  B3S6-01-M 


CORPORATION  FOR  NATIONAL  AND 
COMMUNmr  SERVICE 

Funding  Opportunity  for  a  National 
Provider  of  Training  and  Tectinical 
Assistance  to  Corporation  for  National 
and  Community  Service  Programs 
Using  Service  and  Volunteers  to 
Support  Homeland  Security 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  opportunity. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Corporation  for 
National  and  Community  Service 
(hereinafter  the  "Corporation")  intends 
to  award  approximately  $600,000  to 
support  one  or  more  organizations  in 
partnership  selected  under  this  Notice 
to  provide  training  and  technical 
assistance  to  national  and  community 
service  programs  engaged  in  homeland 
security  activities  focusing  on  public 
safety,  public  health,  and  disaster 
preparedness  and  relief.  The 
organization(s)  selected  will,  for  each 
homeland  security  focus  area:  identifv' 
and  maintain  a  network  of 
geographically  dispersed  expert 
resource  people  and  organizations 
around  the  country  and  create  a 
mechanism  for  sharing  these  resources 
with  local  programs  in  need  of 
assistance;  provide  training  and 
technical  assistance  materials;  and 
gather  and  provide  critical  information 
to  Corporation  programs  and  projects 
engaged  in  homeland  security  activities. 
The  Corporation  intends  to  enter  into 
a  cooperative  agreement  of  up  to  three 
years,  beginning  on  or  about  December 
1,  2002.  The  funding  opportunity 
announced  under  this  Notice  will 
support  the  initial  phase  of  the 
agreement  (generally  the  first  year's 
budget),  with  additional  funding 
contingent  upon  need,  quality  of 
service,  the  nature  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  this 
purpose. 

Note:  This  is  a  notice  for  selection  of  an 
organization  or  organizations  to  provide 
training  and  technical  assistance  to  nationHJ 
and  community  service  grantees.  This  is  not 
a  notice  for  program  grant  proposals. 

DATES:  Proposals  must  be  received  by  5 
p.m.  Eastern  Standard  time,  on 
November  4,  2002. 

The  Corporation  anticipates  making 
an  award  under  this  announcement  in 
December,  2002.  The  Corporation  will 
not  accept  applications  that  are 
submitted  by  facsimile.  Due  to  delays  in 
delivery  of  regular  U.S.P.S.  mail  to 
government  offices,  your  application 
may  not  arrive  in  time  to  be  considered. 
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We  suggest  that  you  use  U.S.P.S. 
priority  mail  or  a  commercial  overnight 
delivery  service. 

ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Community  Service,  Attention:  Ms. 
Cathy  Harrison.  Room  9704A,  1201  New 
York  Avenue,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT:  Gina 
Fulbright-Powell  or  Wade  Catling  at  the 
Corporation  for  National  and 
Community  Service,  (202)  6p6-5000, 
ext.  414;  e-mail  gfulbrig^cns.gov  or 
wgatling@cns.gov.  The  TTY  number  is 
(202)  565-2799.  This  Notice  is  available 
on  the  Corporation's  Web  site: 
http://www.nationalservice.org/ 
whatshot/ notices.  Upon  request,  this 
information  will  be  made  available  in 
alternate  formats  for  people  with 
disabilities. 

SUPPLEMENTARY  INFORMATION 
I.  Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  national  and  community 
service  to  meet  the  nation's  educational, 
public  safety,  environmental,  and  other 
hiunan  needs  and  to  achieve  direct  and 
demonstrable  results,  hi  doing  so,  the 
Corporation  fosters  civic  responsibility, 
strengthens  the  ties  that  bind  us  together 
as  a  people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service.  For 
more  information  about  the  Corporation 
and  the  activities  it  supports  go  to  http:/ 
/www.nationalservice.  org. 

On  November  8,  2001,  President  Bush 
annoimced  that  the  Corporation  will 
support  homeland  security  in  the 
coming  year  in  three  major  areas:  public 
safety,  public  health,  and  disaster 
preparedness  and  relief.  Through  the 
award  of  $10.3  million  in  grants  to  43 
private  groups  and  public  agencies  in  26 
states  and  the  District  of  Columbia,  the 
Corporation  is  mobilizing  more  than 
37,000  homeland  security  volunteers 
across  the  nation  to  support  these 
efforts.  The  President  said: 

*  *    *  Many  ask,  "'What  can  1  do  to  help 
in  our  fight?"  The  answer  is  simple.  All  of 
us  can  become  a  September  the  1 1th 
volunteer  by  making  a  commitment  to  service 
in  our  own  communities.  So  you  can  serve 
your  country  by  tutoring  or  mentoring  a 
child,  comforting  the  afflicted,  housing  those 
in  need  of  shelter  and  a  home. 

*  *   *  You  can  participate  in  your 
neighborhood  watch  or  Crimestoppers.  You 
can  become  a  volunteer  in  a  hospital, 
emergency  medical,  fire  or  rescue  unit.  You 
can  support  our  troops  in  the  field  and.  just 
as  importantly,  support  their  families  here  at 
home  by  becoming  active  in  the  USO  or 


groups  in  communities  near  our  military 
installations. 

*    *    *  We  also  will  encourage  service  to 
f:ountry  by  creating  new  opportunities  within 
the  .'\meriCorps  and  Senior  Corps  programs 
for  public  safety  and  public  health  efforts. 

The  Corporation's  support  for 
homeland  security  includes: 

Public  Safety.  Public  safety  is  one  of 
the  four  primary  service  activities  for 
AmeriCorps,  Senior  Corps,  and  Learn 
and  Serve  America.  Thousands  of 
volunteers  serve  with  police 
departments  and  land  management 
agencies.  The  volunteers  are  not  armed 
and  cannot  make  arrests,  but  they  do 
carry  out  vital  tasks  including 
organizing  neighborhood  watch  groups 
and  helping  with  community  policing, 
victim  assistance,  Bngerprinting,  and 
other  tasks  that  free  officers  and  other 
professionals  to  do  front-line  work.  In 
five  years,  AmeriCorps  has  organized 
46,000  safety  patrols,  and  last  year  alone 
senior  volunteers  carried  out  131,000 
patrols  that  freed  up  540,000  hours  of 
police  time. 

Public  Health.  AmeriCorps  members 
and  Senior  Corps  volunteers  provide  a 
variety  of  public  health  roles  including 
assisting  in  inununizing  children  and 
adults,  serving  as  case  managers, 
distributing  health  information,  and 
providing  health  screenings.  Last  year, 
AmeriCorps  members  distributed  health 
information  materials  to  500,000  people 
and  provided  health  screenings  to 
181,000  individuals,  while  Senior  Corps 
volunteers  assisted  in  assuring  that 
270,000  children  and  adults  were 
immunized. 

Disaster  Preparedness  and  Relief. 
AmeriCorps  members,  including 
National  Civilian  Commimity  Corps  and 
Senior  Corps  volunteers,  have  a  long 
record  of  working  with  the  Federal 
Emergency  Management  Agency  and 
other  relief  agencies  in  helping 
conununities  respond  to  disasters.  Learn 
and  Serve  America  students  respond  to 
local  disasters  as  well.  National  and 
community  service  participants  help 
run  emergency  shelters,  assist  law 
enforcement,  provide  food  and  shelter, 
manage  donations,  assess  and  repair 
damage,  and  help  families  and 
communities  rebuild.  Since  September 
11th  ,  many  Corporation-supported 
volunteers  have  been  actively  engaged 
in  relief  efforts. 

The  Corporation  is  permitting 
organizations  that  it  funds  to  redirect 
their  activities  to  support  homeland 
security.  The  Corporation  also  made 
homeland  security  a  priority  for  new 
grants  awarded  in  fiscal  year  2002.  The 
training  and  technical  assistance  (T/TA) 
Provider  will  work  to  assist  new 
grantees  and  projects  with  program 


start-up,  and  to  help  existing  grantees 
improve  services  associated  with 
homeland  seciuity. 

n.  Conditions 

A.  Legal  Authority 

Section  198  of  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12653,  authorizes 
the  Corporation  to  provide,  directly  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  13ws.  Section  125  of 
that  Act  and  titles  I  and  II  of  the 
Domestic  Volunteer  Service  Act  provide 
additional  authority, 

B.  Cooperative  Agreement 

An  award  made  under  this  Notice  will 
be  in  the  form  of  a  cooperative 
agreement.  Cooperative  agreements  are 
subject  to  Corporation  regulations  or 
general  administrative  requirements:  45 
CFR  part  2541  (for  agreements  with 
State  and  local  government  agencies) 
and  45  CFR  part  2543  (for  agreements 
with  institutions  of  higher  education, 
non-profit  organizations,  and 
commercial  entities).  The  Provider  must 
comply  with  reporting  requirements, 
including  submitting  semi-annual 
financial  reports  and  progress  reports 
linking  progress  on  deliverables  to 
expenditures. 

Cooperative  agreements  require 
substantial  involvement  on  the  part  of 
the  Corporation.  Substantial 
involvement  includes  frequent  and 
regular  communication  with  and 
monitoring  by  the  Corporation's 
cognizant  training  officer  (COTR).  The 
COTR  will  confer  with  the  Provider  on 
a  regular  basis  to  review  project  status 
and  service  delivery,  including  work 
plans,  budgets,  periodic  reports, 
materials  developed,  preparation  for 
and  implementation  of  training  events, 
targeting  of  the  Provider's  services,  and 
assessment  of  the  Provider's 
effectiveness. 

C.  Time  Frame 

The  Corporation  expects  that 
activities  assisted  under  the  agreement 
awarded  through  this  Notice  will 
commence  on  or  about  December  1 , 
2002,  following  the  conclusion  of  the 
selection  and  award  process. 

The  Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  Applications  must  include  a 
detailed  work  plan  of  proposed 
activities  and  a  line-item  budget  for  year 
one  of  the  agreement,  and  note  projected 
changes  to  proposed  activities  for  years 
two  and  three  of  the  award  period.  If  the 
Corporation  approves  an  application 
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and  enters  into  a  midtiyear  award 
agreement,  funding  will  be  provided  for 
the  first  year  only.  Fimding  for  the 
second  and  third  years  of  an  award 
period  is  contingent  upon  need,  quality 
of  service,  the  nature  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  the 
purpose  of  the  award.  The  Corporation 
has  no  obligation  to  provide  additional 
funding  in  subsequent  years. 

D.  Use  of  Materials 

To  ensure  that  materials  generated 
with  Corporation  funding  for  training 
and  technical  assistance  purposes  are 
available  to  the  public  and  readily 
accessible  to  grantees  and  sub-grantees, 
the  Corporation  reserves  a  royalty-free, 
non-exclusive,  and  irrevocable  right  to 
obtain,  use,  reproduce,  publish,  or 
disseminate  publications  and  materials 
produced  under  the  agreement, 
including  data,  and  to  authorize  others 
to  do  so.  The  Provider  must  agree  to 
make  such  publications  and  materials 
available  to  the  national  service  field,  as 
identified  by  the  Corporation,  at  no  cost 
or  at  the  cost  of  reproduction.  All 
materials  developed  for  the  Corporation 
must  be  consistent  with  Corporation 
editorial  and  publication  guidelines  and 
must  be  accessible  to  individuals  with 
disabilities  to  the  extent  required  by 
law. 

m.  Eligibility 

State  and  local  government  entities, 
non-profit  organizations,  institutions  of 
higher  education,  Indian  tribes,  and 
commercial  entities  are  eligible  to 
apply.  Pursuant  to  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  26  U.S 
C.  501(c)(4),  which  engages  in  lobbying 
is  not  eligible  to  apply.  Organizations 
that  operate  or  intend  to  operate 
Corporation-supported  programs  are 
eligible. 

"The  Corporation  anticipates  making  a 
single  award  to  support  all  homeland 
secxu'ity  T/TA  activities,  and  will 
therefore  consider  proposals  from  single 
applicants.  However,  when  prospective 
applicants  have  expertise  in  only  one  or 
two  of  the  three  homeland  seciu-ity 
areas,  the  Corporation  will  consider 
proposals  from  principal  applicants 
who,  acting  in  partnership  with  other 
applicants,  can  provide  the  required 
services. 

Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  organizations  seeking 
other  Corporation  funds.  Based  on 
previous  training  and  technical 
assistance  competitions  and  our 
estimate  of  potential  applicants,  we 


expect  fewer  than  ten  applications  to  be 
submitted. 

rv.  Scope  of  Training  and  Technical 
Assistance  Requirements 

The  provider  Selected  under  this 
Notice  will  provide  training  and 
technical  assistance  services,  and 
develop  and  disseminate  training 
curricula  and  materials  to  support 
Corporation  prograpis  and  projects 
engaged  in  homeland  security. 

A.  Training  and  Technical  Assistance 
Tasks 

The  Corporation  expects  the  Provider 
to  accomplish  the  tasks  below: 

a.  Identify  and  maintain  a  network  of 
geographically  dispersed  expert 
resource  people  and  organizations 
around  the  country  and  create  a 
mechanism  for  sharing  these  resources 
with  local  programs  in  need  of 
assistance  in  achieving  their  homeland 
security  objectives.  The  provider  will 
identify  expert  resources — organizations 
and  individuals — that  can  work  in 
partnership  with  local  programs  and 
projects  to  build  the  capacity  of  staff  to 
achieve  their  homeland  security 
objectives.  Among  the  potential  sources 
of  such  expertise  are  Citizen  Corps 
Coimcils,  which  are  the  components  of 
the  President's  USA  Freedom  Corps  that 
create  opportunities  for  volunteers  to 
help  their  communities  prepare  for  and 
respond  to  emergencies.  Others  are  the 
National  Voluntary  Organizations 
Active  in  Disaster,  imiversity-based 
experts,  and  first-responder  volunteer 
fire  departments.  Applicants  are 
encouraged  to  demonstrate  their 
familiarity  with  and  connection  to  such 
entities  across  the  country.  The  Provider 
will  not  train  members  or  volunteers, 
but  may  develop  training  materials  for 
members  and  volimteers  and  local 
provider  organizations.  They  may  train 
local  staff  on  the  use  of  these  materials. 
The  Corporation's  Web  site  and  the 
services  of  the  National  Service 
Resource  Center  and  Natioital  Service 
Learning  Clearinghouse  will  form  part 
of  the  strategy  for  sharing  knowledge 
about  these  resources  with  local 
programs  in  need  of  assistance.  The 
Provider  will  train  resource  people  as 
needed  to  ensure  that  they  understand 
the  Corporation  and  its  programs.  The 
Provider  will  also  gather  information 
from  national  service  grantees  regarding 
known  resource  personnel  in  areas  of 
homeland  security. 

b.  Identify  characteristics  of 
successful  homeland  security  service 
and  volunteer  programs,  based  on 
research  and  input  from  grantees  and 
programs  in  the  field,  and  develop  a 
menu  of  training  and  technical 


assistance  resources  and  materials 
linked  to  those  characteristics  and 
designed  to  support  programs  in 
achieving  them.  To  respond  to  this 
notice,  applicants  need  to  demonstrate 
the  capacity  to  design  training  curricula 
and  materials  and  make  them  available 
to  local  programs  and  projects  through 
a  variety  of  methods  including  e- 
leaming,  train-the-trainer  models,  peer 
assistance  through  listservs,  and  in- 
person  tr2uning  sessions  using  locally 
identified  resource  persons.  Training 
and  technical  assistance  materials  are 
usually  disseminated  through  the 
National  Service  Resource  Center  and 
individual  providers.  The  Corporation 
emphasizes  developing  Web-based 
materials  as  opposed  to  printing 
quantities  of  hardcopy  documents. 

c.  Gather  and  provide  critical 
information  to  Corporation  programs 
and  projects  engaged  in  homeland 
security  activities.  The  Provider  will 
identify  important  literatiu^  and  other 
information  resources  on  public  safety, 
public  health,  and  disaster  preparedness 
and  relief.  This  might  include  effective 
.  practices  in  community  volunteering 
and  service  as  strategies  for  addressing 
homeland  security  issues,  and 
information  on  project  planning  and 
member/ volunteer  development.  The 
information  will  be  catalogued  and 
made  available  to  grantees  through  a 
variety  of  methods  including  listservs, 
online  publications,  print  materials,  the 
Corporation's  database  of  effective 
program  practices,  the  National  Service 
Resource  Center,  and  the  National 
Service- Learning  Clearinghouse. 

B.  Training  and  Technical  Assistance 
Requirements 

1 .  Performance  Measurement  and 
Accountability 

The  Corporation  is  committed  to 
accountability  and  the  measuring  of 
performance  for  all  its  grantees, 
including  training  and  technical 
assistance  providers.  The  Provider  mu.st 
develop  effective  systems  to  identify  the 
critical  outcomes  of  its  work,  indicators 
of  its  success  in  this  work,  and  how 
these  can  be  judged  or  measured.  The 
Corporation  needs  tangible  information 
documenting  the  effectiveness  and 
outcomes  of  the  Provider's  work. 

In  its  proposal,  the  applicant  must 
demonstrate  its  understanding  of 
accountability  in  grant-funded  programs 
and  its  experience  in  and  plans  for 
identifying  and  reporting  on  the 
significant  outcomes  of  its  work  with 
programs.  Specific  performance 
measures  and  reporting  guidelines  will 
be  finalized  between  the  Corporation 
and  the  awardee  at  the  time  of  the 
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award  negotiation,  based  on  the 
Corporation's  FY  2003  Administrative 
Guidance. 

The  Provider  will  develop  a  plan  to 
assess  the  impact  of  its  services  for 
clients.  The  assessment  must  be  ongoing 
and  must  be  used  to  inform  program 
planning.  It  must  also  encompass 
immediate  as  well  as  long  term  training 
impact.  The  Provider  must  submit 
evaluation  siunmaries,  and  records  of 
evaluations  must  be  available  for 
review. 

The  Corporation  may  also  require  an 
independent  assessment  of  the 
Provider's  performance. 

2.  Reporting  Requirements 

The  Provider  is  responsible  for 
submitting  timely  progress  and  financial 
reports  to  the  Corporation  during  and 
after  the  award  period  as  follows: 

(a)  Semi-annual  Progress  Reports. 
Progress  reports  must  be  submitted 
semi-annually  for  each  budget  period 
during  the  cooperative  agreement.  The 
Provider  must  submit  this  information 
electronically.  At  a  minimum,  progress 
reports  must  provide  the  information 
below: 

(1)  A  comparison  of  accomplishments 
with  the  goals  and  objectives  for  the 
reporting  period; 

(2)  An  annotated  version  of  the 
approved  budget  that  compares  actual 
costs  with  budgeted  costs  by  line  item, 
and  explains  differences.  The 
explanation  should  include,  as 
appropriate,  an  analysis  of  cost  overruns 
and  high-cost  units  and  a  description  of 
service  requests  not  anticipated  in  the 
Provider's  original  budget; 

(3)  A  description  of  the  services 
provided  to  include: 

(i)  Number  of  requests  received  by 
topic  area  and  program  type 
(AmeriCorps,  Learn  &  Serve,  Senior 
Corps); 

(ii)  Activity  conducted  to  address 
each  request  (e.g.,  training,  on-site 
technical  assistance,  phone  consultation 
and  other  electronic  communication, 
and  materials  development  and 
shipment)  and  mode  of  delivery  (e.g.. 
staff  member,  consultant,  peer  and/or 
other  Provider); 

(iii)  Number  of  participants  at  each 
training  and  technical  assistance  event; 

(iv)  Client  feedback  on  the  services 
rendered  (including  the  aggregate 
evaluation  of  each  training  event);  and 

(v}  Problems  encountered  in 
delivering  services  with 
recommendations  for  correcting  them. 

(vi)  List  of  upcoming  activities  and 
events  with  dates  and  locations; 

(vii)  Recommended  training  and 
technical  assistance  focus  areas  as 


suggested  by  analyses  of  service 
activities  and  trends; 

(viii)  Discussion  of  developments  that 
hindered,  or  may  hinder,  compliance 
with  the  cooperative  agreement; 

(ix)  List  of  materials  submitted  to  the 
National  Service  Resource  Center  and 
National  Service-Learning 
Clearinghouse; 

(x)  List  of  practices  and  supporting 
documentation  or  materials  submitted 
to  Epicenter. 

(b)  Financial  Reports 

Financial  reports  must  be  submitted 
semi-annually  and  must  include  a 
summary  of  expenditures  for  the  period. 
The  reports  are  cumulative  and  must  be 
submitted  on  the  Financial  Status 
Report  (FSR)  form  SF  269A. 

(c)  Final  Reports.  (1)  Providers 
completing  the  final  year  of  their 
agreement  must  submit,  in  lieu  of  the 
last  semi-annual  progress  report,  a  final 
progress  report  that  is  cumulative  over 
the  entire  award  period.  The  final 
progress  report  is  due  90  days  after  the 
end  of  the  agreement. 

(2)  Providers  completing  the  final  year 
of  their  award  must  submit,  in  lieu  of 
the  last  semi-annual  FSR,  a  final  FSR 
that  is  cumulative  over  the  entire  award 
period.  The  final  FSR  is  due  90  days 
after  the  end  of  the  agreement  and  must 
be  submitted  to  the  Office  of  Grants 
Management. 

(d)  Other  Reports.  The  Provider  must 
meet  as  necessary  with  the  cognizant 
training  officer  or  other  staff  or 
consultants  designated  by  the  cognizant 
training  officer  to  exchange  views, 
ideas,  and  information  concerning 
training  and  technical  assistance.  The 
Provider  must  submit  such  special 
reports  as  may  be  reasonably  requested 
by  the  Corporation. 

3.  Accessibility  to  Persons  With 
Disabilities 

Ensure  that  all  training  and  technical 
assistance  resources  including  Web  sites 
are  accessible  to  persons  with 
disabilities,  as  required  by  law,  by  doing 
the  following: 

(a)  Notifying  potential  participants 
that  reasonable  acconmiodations  will  be 
provided  upon  request; 

(b)  Providing  reasonable 
accommodations  when  requested  to  do 
so,  to  include  sign  language  interpreters, 
special  assistance,  and  documents  in 
alternate  formats; 

(c)  Using  accessible  locations  for 
training  events; 

(d)  Using  accessible  technology, 
captioning  videos,  avoiding  non-voice- 
over  formats,  and  when  indicating  a 
telephone  number,  including  a  non- 
voice  telephone  alternative  such  as  TTY 
or  e-mail; 


4.  Other  Requirements 

The  Provider  must: 

(a)  Ensure  that  Provider  staff  and 
consultants  are  fully  versed  in  the 
background,  objectives,  and  approaches 
of  the  Corporation  and  each  of  its 
programs. 

(b)  Participate  in  the  planning  and 
implementation  of  national  Provider 
meetings  and  training  events  as 
requested  by  the  Corporation. 

(c)  Collaborate  in  materials 
development  and  training  events 
organized  by  other  providers  or  the 
Corporation,  as  requested. 

(d)  Share  effective  practices  with 
other  providers  through  the  training  and 
technical  assistance  listserv,  the 
Epicenter,  and  other  mechanisms  such 
as  the  National  Service-Learning 
Clearinghouse  and  the  National  Service 
Resource  Center. 

(e)  Use  technology  creatively  and 
effectively  as  a  cost-effective  strategy  for 
reaching  large  numbers  of  grantees, 
subgrantees,  and  others  related  to 
national  service  programs. 

V.  Application  Guidelines 

A.  Proposal  Content  and  Submission 

Applicants  must  submit  one 
imbound,  original  proposal  and  two 
boimd  copies.  Proposals  may  not  be 
submitted  by  facsimile.  Proposals  must 
include  the  following  components  and 
should  not  exceed  50  pages: 

1.  Cover  Page 

The  cover  page  must  include  the 
name,  address,  phone  number,  iax 
number,  e-mail  address  of  the  contact 
person,  and  World  Wide  Web  site  URL 
(if  available)  of  the  applicant 
organization;  a  250-500  word  summary 
of  proposed  training  and  technical 
assistance  activities;  and  the  total 
funding  amount  requested  for  the  first 
year. 

2.  List  of  Activities  and  Materials 

A  one-to-two  page  list  of  all  proposed 
training  and  technical  assistance 
activities  and  materials. 

3.  Training  and  Technical  Assistance 
Delivery  Plan 

A  bulleted  narrative  of  no  more  than 
20  double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
that  includes: 

(a)  The  applicant's  proposed  first-year 
strategy  and  rationale  for  providing 
training  and  technical  assistance  to 
national  and  community  service 
programs,  with  proposed  changes  (if 
any)  for  years  two  and  three.  The 
applicant  should  use  the  specific 
deliverables  and  requirements  outlined 
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in  Section  IV  of  this  Notice  as  a  starting 
point  for  a  plan,  and  should  present 
these  deliverables  in  a  way  that 
creatively  reflects  the  applicant's  areas 
of  expertise  and  knowledge  of  national 
service  audiences.  It  is  not  appropriate 
to  simply  re-list  the  tasks  stated  in  this 
Notice. 

(b)  Information  on  proposed  needs 
assessment  process. 

(c)  A  description  of  each  proposed 
training  and  technical  assistance 
activity,  product,  or  event:  type, 
number,  frequency,  audience,  estimated 
audience  size,  skill  level,  and  desired 
learning  outcomes. 

(d)  A  detailed  one-year  work  plan  and 
timeline  for  completing  all  training  and 
technical  assistance  activities.  The  work 
plan  will  include  all  deliverables  and 
the  tasks  leading  to  them. 

(e)  A  plan  for  regularly  evaluating 
performance  and  using  findings  for 
continuous  improvement. 

4.  Training  Course  Oudine  and 
Description 

A  250-500  word  description  for  one 
face-to-face  training  course  in  a  content 
area  relevant  to  the  homeland  security. 
The  face-to-face  course  should  be 
considered  part  of  a  two-day  event  for 
50-75  national  service  program  or 
project  directors.  Applicant  should 
submit  a  session  description  that 
includes  desired  learning  outcomes  and 
an  outline  of  session  content  and  the 
activities  that  will  accomplish  the 
desired  outcomes. 

5.  Technology  Strategy 

A  one-page  description  of  how  the 
applicant  proposes  to  use  technology  to 
extend  the  reach  of  the  training  and 
technical  assistance  delivered. 
Description  should  include  the  target 
audience,  proposed  use  of  technology, 
rationale  for  approach,  and  concepts 
and  skills  to  be  delivered. 

6.  Organizational  Capacity 

(a)  A  narrative  of  no  more  than  three 
double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
which  describes: 

(1)  The  organization's  capacity  to 
provide  training  and  technical 
assistance  services  nationwide  and 
recent  work  similar  to  that  being 
proposed: 

(2)  The  organization's  knowledge  of 
and/or  experience  with  national  service 
programs; 

(3)  Names  and  contact  information  of 
three  to  five  references  that  can 
comment  on  the  work  described  above. 

(4)  A  list  of  proposed  staff  with  their 
areas  of  expertise  (Note:  key  staff  will  be 
sub)ect  to  Corporation  approval)  and 


resumes  of  the  individuals  who  will  be 
primarily  responsible  for  the  proposed 
deliverables  with  their  relevant 
experience  highlighted  (up  to  10  pages 
of  one-sided  resumes  will  be  accepted). 
(5)  An  organizational  chart  that  shows 
the  relationship  of  the  training  and 
technical  assistance  service  Provider 
(including  partners,  if  any)  to  the  overall 
structure  of  the  legal  applicant  to  this 
Notice. 

7.  Budget 

A  detailed,  line-item  budget  with 
costs  organized  by  personnel,  task  and 
sub-task  that  lead  to  the  deliverables  as 
outlined  in  the  proposal  narrative  and 
work  plan.  Costs  in  proposed  budgets 
must  consist  solely  of  costs  allowable 
under  applicable  cost  principles  found 
in  OMB  Circulars  (OMB  Circular  A-87 
for  state  and  local  goveniments,  A-121 
for  non-profit  organizations,  A-21  for 
institutions  of  higher  education)  and  in 
F.A.R.  part  31  for  commercial  entities. 

Applicants  should  "be  mindful  that  a 
demonstrated  commitment  to  providing 
services  in  the  most  cost-effective 
maimer  possible  will  be  a  major 
consideration  in  the  evaluation  of 
proposals.  Provider  match  is  not 
required.  The  budget  should  include: 

(a)  Proposed  staff  and  expert- 
consultant  hours  and  pay  rates  by  task 
and  sub-task  (include  daily  maximums 
for  consultants); 

(b)  Types  and  quantities  of  other 
direct  costs  being  proposed  by  task  and 
subtask  (for  example,  amoimts  of  travel 
and  volume  of  other  task-related 
resources,  such  as  communications, 
postage,  etc.). 

8.  Budget  Narrative 

Provide  a  budget  narrative  that 
corresponds  with  all  items  in  the  line- 
item  budget  and  that  includes  an 
explanation  of  all  cost  estimates  that 
appear  in  the  line-item  budget.  The 
narrative  should  clearly  show  how  each 
cost  was  derived,  using  equations  to 
reflect  all  factors  considered. 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualification,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  related  to  page  limits,  line 
spacing,  and  font  size.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below. 

1.  Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on  the  soundness  of  the  strategy  to  carry 
them  out;  on  the  relevance,  effectiveness 


and  creativity  of  the  approach  and 
workplan;  and  on  the  applicant's 
demonstrated  knowledge  of  adult 
learning  and  experience  in  training 
adults. 

2.  Organizational  Capacity  and 
Personnel  (35%) 

The  Corporation  will  consider  the 
capacity  of  the  applicant  to  deliver  the 
proposed  services  based  on: 

(a)  Evidence  of  the  organization's 
experience  and  that  of  its  proposed  staff 
and  consultants  in  delivering  high- 
quality  adult  training  and  technical 
assistance  in  the  category  under 
consideration  and  their  experience  in 
using  technology  as  a  teaching  tool. 

(b)  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  fiscal 
management  principles  to  grants  as 
evidenced  by  an  annotated  list  of  the 
applicant's  previous  grants  experience 
(include  agency,  time  frame,  grant  size, 
and  subject  area). 

(c)  Demonstrated  ability  to  provide 
training  and  technical  assistance 
services  nationwide  as  evidenced  by  the 
proposed  technology  plan  and  staffing 
and  by  previous  experience. 

(d)  Demonstrated  ability  of  staff  and 
consultants  to  conduct  the  proposed 
activities  as  evidenced  by  their 
education  and  similar  past  experiences. 

(e)  Demonstrated  knowledge  of  staff 
and  consultants  in  content  areas  related 
to  this  agreement  (public  safety,  public 
health,  and  disaster  preparedness  and 
relief)  as  well  as  in  training  design  and 
methodologies. 

3.  Performance  Measurement  and 
Accountability  (15%) 

The  Corporation  will  consider  how 
the  applicant: 

(a)  Proposes  to  measure  the  need  for 
and  outcomes  of  their  products  and 
services. 

(b)  Plans  to  collect  data  and  use 
assessments  to  modify  and  improve 
their  products  and  services. 

4.  Budget  (15%) 

The  Corporation  will  consider  the 
budget  based  on: 

(a)  Cost-effectiveness  of  the  proposed 
training  and  technical  assistance 
activities  in  relation  to  the  scope  of  the 
services  proposed  (i.e.,  the  number  of 
participants  and  proposed  activities): 
and 

(b)  The  clarity  and  thoroughness  of 
the  budget  and  budget  narrative  (see 
specifications  under  "Budget 
Narrative"). 
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VI.  Glossary  of  Terms 

Grantees 

Entities  funded  directly  by  the 
Corporation.  These  may  include:  state 
commissions  on  national  and 
community  service,  national  non-profit 
organizations,  Indian  tribes,  and  entities 
in  states  or  U.S.  Territories  that  do  not 
have  a  state  commission. 

Sub-^untees 

Organizations  receiving  funds  from 
Grantees  of  the  Corporation. 

National  Service  Resource  Center 
(NSRC) 

The  National  Service  Resource  Center 
(NSRC)  serves  as  a  repository  of 
information  on  all  aspects  of  national 
service.  The  NSRC  manages  most  of  the 
Corporation's  listservs  and  maintains 
and  operates  a  library  of  print  and 
media  materials  related  to  service  and  a 
toll-free  information  and  referral 
service.  Training  and  technical 
assistance  publications  are  posted  or 
distributed  by  the  NSRC  and  its  Web 
site  at  www.etr.org;/nsrc,  includes  a 
calendar  of  training  events  and  links  to 
all  ciurent  providers. 

National  Service-Learning 
Clearinghouse 

National  Service-Learning 
Clearinghouse  serves  as  the  primary 
resource  on  service-learning  for  Learn 
and  Serve  America  grantees  in  higher 
education,  K-12,  community-based 
organizations  and  tribes,  as  well  as  the 
entire  service-learning  community.  Its 
resources  include  a  Web  site  (http:// 
www.serviceleaming.org),  a  library 
collection,  reference  and  referral,  Learn 
and  Serve  America  project  directory, 
listservs,  and  expert  technical  support. 
CFDA  No.  94.009  Training  and 
Technical  Assistance 

Dated:  August  29.  2002. 

Gretchen  Van  der  Veer, 

Director.  Office  of  Leadership  Development 
and  Training. 

[FR  Doc.  02-22562  Filed  9-4-02;  8:45  ami 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Availability  of  Funds  for  a  National 
Sarvice-Leaming  Training  and 
Tachnlcal  Assistance  Provider 

AGENCY:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  availability  of  funds. 

summary:  The  Corporation  for  National 
and  Commimity  Service  (hereinafter  the 


"Corporation")  will  use  approximately 
$235,000  as  an  initial  installment  on  an 
annual  projected  funding  level  of 
$550,000  to  support  an  organization 
selected  under  this  Notice  for  a  Learn 
and  Serve  America  training  and 
technical  assistance  program.  The 
funding  opportunity  announced  under 
this  Notice  will  support  the  initial  phase 
of  the  agreement  (approximately  the 
first  five  to  six  months  of  the  year  one 
budget),  with  additional  funding 
contingent  upon  need,  quality  of 
service,  the  nature  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  this 
purpose. 

The  organization  selected  (the 
Provider)  will,  on  a  national  level:  (1) 
Provide  training  support  primarily  for 
Leam  and  Serve  America  grantees,  sub- 
grantees,  and  others;  and  (2)  provide 
technical  assistance  and  promote 
service  and  service-learning.  The 
Corporation  intends  to  enter  into  a 
cooperative  agreement  of  up  to  three 
vears,  beginning  on  or  about  December 
i.2002. 

Note:  This  is  a  notice  for  selection  of  an 
organization  to  provide  training  and 
technical  assistance  to  Corporation  grantees. 
This  is  not  a  notice  for  program  grant 
proposals. 

DATES:  Proposals  must  be  received  by 
the  Corporation  by  5  p.m.  Eastern  time 
on  October  21,  2002. 

The  Corporation  will  not  accept 
applications  that  are  submitted  by 
facsimile.  Due  to  delays  in  delivery  of 
regular  U.S.P.S.  mail  to  government 
offices,  your  application  may  not  arrive 
in  time  to  be  considered.  We  suggest 
that  you  use  U.S.P.S.  priority  mail  or  a 
commercial  overnight  service. 

ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Community  Service,  Attention:  Amiko 
Matsumoto,  Room  961 1-A,  1201  New 
York  Avenue.  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

Amiko  Matsumoto  at  the  Corporation 
for  National  and  Community  Service, 
telephone  (202)  606-5000,  ext.  556, 
(amatsumoto@cns.gov),  facsimile  (202) 
565-2787,  T.D.D.  (202)  565-2799.  This 
Notice  is  available  on  the  Corporation's 
Web  site,  at:  http:// 
www.nationalservice.org/whatshot/ 
notices.  Upon  request,  this  information 
will  be  made  available  in  alternate 
formats  for  people  with  disabilities. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Corporation  is  a  Federal 
Government  corporation  that 


encoiuBges  Americans  of  all  ages  and 
backgroimds  to  engage  in  national  and 
conmiunity  service  to  meet  the  nation's 
educational,  public  safety, 
environmental  and  other  human  needs 
and  to  achieve  direct  and  demonstrable 
results.  In  doing  so,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportvmity  for  those  who  make  a 
substcuitial  commitment  to  service.  For 
more  information  about  the  Corporation 
and  the  activities  it  supports,  go  to 
http://www.nationalservice.org. 

n.  Leam  and  Serve  America 

Leam  and  Serve  America  supports 
service  and  service-learning  programs  in 
schools,  higher  education  institutions, 
and  community  organizations  that 
support  more  than  1.5  million 
participants  from  kindergarten  through 
college  in  meeting  community  needs 
while  improving  their  academic  skills 
and  learning  the  habits  of  good 
citizenship.  Leam  and  Serve  America 
grants  are  used  to  support  local 
collaborative  partnerships  between 
educational  institutions  and  community 
organizations.  Funds  may  be  used  to 
create  new  programs  or  replicate 
existing  programs,  as  well  as  to  provide 
training  and  professional  development 
to  staff,  faculty,  and  volimteers.  Most 
Leam  and  Serve  America  grantees  make 
sub-grants  to  entities  such  as  local 
education  agencies,  higher  education 
institutions,  and  non-profit 
organizations. 

In  addition  to  training  and  technical 
assistance,  Leam  and  Serve  America 
also  supports  the  National  Service- 
Learning  Clearinghouse  and  three 
recognition  programs:  Presidential 
Freedom  Scholarships,  President's 
Student  Service  Awards,  and  National 
Service-Learning  Leader  Schools. 

in.  Conditions 

A.  Legal  Authority 

Section  198  of  the  National  and 
Commimity  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12653,  authorizes 
the  Corporation  to  provide,  directly  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  laws.  Section  125  of 
that  Act  and  titles  I  and  n  of  the 
Domestic  Volimteef  Service  Act  (42 
U.S.C.  4250)  provide  additional 
authority. 

B.  Cooperative  Agreement 

An  award  made  luider  this  Notice  will 
be  in  the  form  of  a  cooperative 
agreement.  Cooperative  agreements  are 
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subject  to  control  by  Corporation 
regulations  on  general  administrative 
requirements,  45  CFR  Part  2541  (for 
agreements  with  State  and  local 
government  agencies)  and  45  CFR  Part 
2543  (for  agreements  with  institutions  of 
higher  education,  non-profit 
organizations  and  commercial  entities). 
The  Provider  must  comply  with 
reporting  requirements,  including 
submitting  semi-annual  financial 
reports  and  progress  reports  linking 
progress  on  deliverables  to 
expenditures. 

Cooperative  agreements  require 
substantial  involvement  on  the  part  of 
the  Corporation.  Substantial 
involvement  includes  frequent  and 
regular  communication  with,  and 
monitoring  by,  the  Corporation's 
program  officer.  The  program  officer 
will  confer  with  the  Provider  on  a 
regular  basis  to  review  project  status 
and  service  delivery,  including  work 
plans,  budgets,  periodic  reports, 
materials  developed,  preparation  for 
and  implementation  of  training  events, 
targeting  of  the  Provider's  services,  and 
assessment  of  the  Provider's 
effectiveness. 

C  Time  Frame 

The  Corporation  expects  that 
activities  assisted  under  the  agreement 
awarded  through  this  Notice  will 
conunence  on  or  about  December  1, 
2002,  following  the  conclusion  of  the 
selection  and  award  process. 

The  Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  Applications  must  include  a 
detailed  work  plan  of  proposed 
activities  and  a  line-item  budget  for  year 
one  of  the  agreement  and  note  projected 
changes  to  proposed  activities  for  years 
two  and  three  of  the  award  period.  If  the 
Corporation  approves  an  application 
and  enters  into  a  multi-year  award 
agreement,  initial  funding  will  be 
provided  for  approximately  the  first  five 
months  only.  Funding  for  the  balance  of 
the  first  year,  and  then  for  the  second 
and  third  years  of  an  award  period,  is 
contingent  upon  need,  quality  of 
service,  the  natiire  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  the 
purpose  of  the  award.  The  Corporation 
has  no  obligation  to  provide  additional 
funding  for  the  remainder  of  the  first 
year  or  in  subsequent  years. 

D.  Use  of  Materials 

To  ensure  that  materials  generated 
with  Corporation  funding  for  training 
and  technical  assistance  purposes  are 
available  to  the  public  and  readily 
accessible  to  grantees  and  sub-grantees, 
the  Corporation  reserves  a  royalty-free. 


non-exclusive,  and  irrevocable  right  to 
obtain,  use,  reproduce,  publish,  or 
disseminate  publications  and  materials 
produced  under  the  agreement, 
including  data,  and  to  authorize  others 
to  do  so.  The  Provider  must  agree  to 
make  such  publications  and  materials 
available  to  the  national  service  field,  as 
identified  by  the  Corporation,  at  no  cost 
or  at  the  cost  of  reproduction.  All 
materials  developed  for  the  Corporation 
must  be  consistent  with  Corporation 
editorial  and  publication  guidelines  and 
must  be  accessible  to  individuals  with 
disabilities  to  the  extent  required  by 
law. 

IV.  EligibUity 

State  and  local  goveriunent  entities, 
non-profit  organizations,  institutions  of 
higher  education,  Indian  tribes,  and 
conunercial  entities  are  eligible  to 
apply.  Pursuant  to  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  26 
U.S.C.  501(c)(4),  which  engages  in 
lobbying,  is  not  eligible  to  apply. 
Organizations  that  operate  or  intend  to 
operate  Corporation-supported 
programs  are  eligible. 

The  Corporation  anticipates  making  a 
single  award  for  this  purpose.  We  will 
consider  proposals  from  single 
applicants,  applicants  with  sub- 
agreements,  and  applicants  proposing 
other  approaches  that  we  consider 
responsive  to  this  Notice. 

Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  organizations  seeking 
other  Corporation  funds.  Based  on 
previous  training  and  technical 
assistance  competitions  and  our 
estimate  of  potential  applicants,  we 
expect  fewer  than  ten  applications  to  be 
submitted. 

V.  Scope  of  Training  and  Technical 
Assistance  Activities  To  Be  Supported: 
Essential  Functions  and  Deliverables 

The  piupose  of  these  funds  is  to  build 
the  capacity  of  Learn  and  Serve  America 
grantees  to  assist  sub-grantees  in 
developing  and  implementing  high- 
quality  service  and  service-learning 
programs  at  the  local  level.  While  sub- 
grantees  are  expected  to  benefit  from  the 
activities,  the  main  focus  will  be  on  the 
primary  or  direct  grantees.  The  majority 
of  workshops  should  be  delivered  in  a 
"train  the  trainer"  format,  or  one  that 
will  enable  grantees  to  train  their  sub- 
grantees.  Any  materials  created  and 
disseminated  under  the  cooperative 
agreement  should  reflect  the  diverse 
settings  of  Leam  and  Serve  America 
programs — schools,  higher  education 
institutions,  tribes,  and  community- 


based  organizations,  and  partnerships 
among  these,  located  in  urban,  rural, 
and  suburban  areas.  The  experience 
level  of  service-learning  practitioners 
ranges  from  novice  to  seasoned.  It  is 
also  likely  that  other  Corporation- 
funded  programs,  AmeriCorps  and 
Senior  Corps  programs  specifically,  as 
well  as  the  service-learning  field  in 
general,  will  take  advantage  of  the 
services  offered  by  this  training  and 
technical  assistance  program.  All 
activities  should  be  designed  to  improve 
the  quality  of  service-learning  programs. 

The  Corporation  is  committed  to 
accountability  and  measuring  the 
performance  of  all  of  its  grantees.  As 
this  Notice  pertains  to  the  training  of 
grantees  as  well  as  others  in  the  field, 
the  proposal  should  demonstrate  the 
Provider's  understanding  of  the 
significance  of  accountability  in  grant- 
funded  programs  and  any  prior 
experience  with  reporting  on  outcomes. 

The  Provider  selected  under  this 
Notice  will  provide  training  ser\'ices 
and  ongoing  technical  assistance  as  well 
as  develop  and  disseminate  training 
curricula  and  materials.  The 
Corporation  will  be  identified  as  the 
primary  sponsor  of  any  developed 
materials  and  activities  in  ah  print, 
electronic,  and  other  communications. 

A.  Training  and  Technical  Assistance 
Tasks 

The  Corporation  expects  the  Provider 
selected  under  this  Notice  to  engage  in 
the  following  activities: 

1 .  Training  Support 

The  Provider  will  design  and  deliver 
training  programs,  curricula,  and 
materials  in  support  of  service  and 
service-learning.  Topics  will  range  from 
those  generally  applicable  to  all 
grantees,  such  as:  evaluation:  history 
and  civics  education;  working  with 
faith-based  institutions;  sustaining  your 
program;  building  effective 
partnerships:  and  consortia  management 
issues,  to  those  designed  to  address 
issues  specific  to  each  program,  such  as: 
K-12  schools  (content  standards, 
working  with  local  school  boards, 
transportation  and  liability); 
community-based  organizations 
(building  capacity  to  work  with  service 
participants,  working  with  schools  and 
higher  education  institutions);  and 
higher  education  institutions 
(promotion  and  tenure,  attracting  senior 
faculty,  etc). 

A  variety  of  delivery  mechanisms 
beyond  or  in  combination  with 
traditional  face-to-face  training  should 
be  considered,  such  as  telebriefings. 
teleconferences,  webcasts,  and 
videoconferencing.  In  order  to  maximize 
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training  delivery,  training  costs  may  be 
met  by  using  a  combination  of  provider- 
held  Corporation  funds  and  grantee- 
expended  funds  [e.g.,  cost-sharing 
between  the  Provider  and  grantee).  The 
number  and  distribution  of  training 
activities  should  establish  the  Provider 
as  an  ongoing,  respected  presence  in  the 
field.  Training  support  will  include  but 
not  be  limited  to  the  following  materials 
and  activities: 

a.  Implementing  "train  the  trainer" 
and  other  workshops; 

b.  Participating  as  trainers  in  Learn 
and  Serve  America  meetings,  as  well  as 
other  national,  state-wide,  and  regional 
conferences,  as  appropriate; 

c.  Developing  and  disseminating 
materials  to  support  the  foregoing 
training  activities. 

2.  Technical  Assistance  and  Promotion 
of  Service-Learning 

The  Provider  will  develop  and 
maintain  materials  and  systems  that 
identify  and  respond  to  the  needs  of 
Corporation  grantees  and  the  broader 
service  field.  Activities  include  but  are 
not  limited  to: 

a.  Develop  a  Learn  and  Serve  America 
program  director's  handbook; 

b.  Establish,  promote,  and  support 
Affinity  Groups  for  grantees  in  areas 
such  as  health  care,  history  and  civics 
education,  curriculum  standards,  and/or 
Historically  Black  Colleges  and 
Universities,  to  develop  and  share 
information  and  products  for 
dissemination  that  further  and  improve 
service  and  service-learning; 

c.  Develop  and  distribute  materials 
that  correspond  with  trainings; 

d.  Build  a  website  that  promotes 
training  services  and  disseminates 
training  and  technical  assistance  tools, 
to  be  housed  on  the  National  Service- 
Learning  Clearinghouse  website  and  the 
Corporation's  training  website; 

e.  Identify  characteristics  of 
successful  service  and  service-learning 
programs  for  K-12  youth  and  higher 
education  based  on  research  and  field 
experience,  and  incorporate  them  into  a 
menu  of  training  and  technical 
assistance  resources  designed  to  support 
programs  in  achieving  those 
characteristics; 

f.  Operate  a  toll-free  number  for 
inquiries  and  referrals; 

g.  Support  existing  statewide  or 
regional  technical  assistance  efforts; 

n.  Organize  and  manage  the  content  of 
the  Learn  and  Serve  America  Fall  2003 
Grantee  Meeting  to  be  held  in  the 
Washington,  DC  metropolitan  area. 

3.  Performance  Measurement  and 
Accountability 

The  Corporation  is  committed  to 
accountability  and  the  measuring  of 


performance  for  all  its  grantees, 
including  training  and  technical 
assistance  providers.  The  Providers 
must  develop  effective  systems  to 
identify  the  critical  outcomes  of  its 
work,  indicators  of  its  success  in  this 
work,  and  how  these  can  be  judged  or 
measured.  The  Corporation  needs 
tangible  information  documenting  the 
effectiveness  and  outcomes  of  the 
Provider's  work. 

In  its  proposal,  the  applicant  must 
demonstrate  its  understanding  of 
accountability  in  grant-funded  programs 
and  its  experience  in  and  plans  for 
identifying  and  reporting  on  the 
significant  outcomes  of  its  work  with 
programs.  Specific  performance 
measures  and  reporting  guidelines  will 
be  finalized  between  the  Corporation 
and  the  awardee  at  the  time  of  the 
award  negotiation  based  on  the 
Corporation's  FY  2003  Administrative 
Guidance. 

The  Provider  will  develop  a  plan  to 
assess  the  impact  of  its  services  for 
clients.  The  assessment  must  be  on- 
going and  must  be  used  to  inform 
program  planning.  It  must  also 
encompass  immediate  as  well  as  long- 
term  training  impact.  The  Provider  must 
submit  evaluation  summaries  and 
records  of  evaluations  must  be  available 
for  review.  The  Corportion  may  also 
require  an  independent  assessment  of 
the  Provider's  performance. 

B.  Provider  Requirements 

Upon  being  awarded  funding  under 
this  Notice,  the  Provider  must  do  the 
following: 

1 .  Ensure  Accessibility  to  Persons  With 
Disabilities 

The  Provider  is  responsible  for 
ensuring  that  all  training  and  technical 
assistance  and  resources,  including  web 
sites,  are  accessible  to  persons  with 
disabilities,  as  required  by  law,  to 
include  the  following: 

a.  Notify  potential  participants  that 
reasonable  accommodations  will  be 
provided  upon  request; 

b.  Provide  reasonable 
accommodations  when  requested  to  do 
so,  including  provision  of  sign  language 
interpreters,  special  assistance,  and 
documents  in  alternate  formats; 

c.  Use  accessible  locations  for  training 
events; 

d.  Provide  training  and  technical 
assistance  materials  that  are  accessible 
to  persons  with  disabilities  by  using 
accessible  technology,  providing 
materials  in  alternate  formats  upon 
request,  captioning  videos,  avoiding 
non-voice-over  formats,  and  when 
indicating  a  telephone  number. 


including  a  non-voice  telephone 
alternative  such  as  T.D.D.  or  e-mail. 

2.  Reporting  Requirements 

The  Provider  is  responsible  for 
submitting  timely  progress  and  financial 
reports  to  the  Corporation  during  and  at 
the  conclusion  of  the  award  period  as 
follows: 

a.  Semi-Annual  Progress  Reports. 
Progress  reports  must  be  submitted 
semi-annually  and  are  due  on  July  31 
for  the  period  ending  June  30  and 
January  31  for  the  period  ending 
December  31  for  each  budget  period 
during  the  cooperative  agreement.  The 
Provider  must  submit  this  information 
electronically.  The  Corporation  will 
provide  guidance  as  to  the  contents  of 
these  reports,  to  include  the  agreed 
upon  performance  measures. 

b.  Financial  Reports.  Financial  reports 
must  be  submitted  semi-annually  and 
must  include  a  summary  of 
expenditures  for  the  period.  The  reports 
are  cumulative  and  must  be  submitted 
on  the  Financial  Status  Report  (FSR) 
form  SF  269A. 

c.  Final  Reports.  Final  reports  must  be 
submitted  when  the  program  is 
completed.  Guidance  for  these  reports 
will  be  provided  prior  to  the  end  of  the 
agreement. 

3.  General  Requirement  of  Cooperation 
and  Acceptance  of  Corporation's 
Substantial  Involvement 

We  stress  to  potential  applicants  that 
the  funding  provided  under  this  Notice 
will  be  in  the  form  of  a  cooperative 
agreement.  (See  III.B,  above)  Regular 
and  candid  communication  with  the 
Corporation's  assigned  program  officer 
as  to  the  planning  of  and  follow-up 
assessment  of  the  activities  undertaken 
under  the  agreement  is  essential.  In  this 
spirit  of  positive  cooperation,  the 
Provider  must: 

a.  Communicate  regularly  with  the 
program  officer  and  as  necessary  with 
other  staff  or  consultants  designated  by 
the  Corporation  training  official  to 
exchange  views,  ideas,  and  information 
concerning  training  and  technical 
assistance. 

b.  Ensure  that  Provider  staff  and 
consultants  are  fully  versed  in  the 
background,  approach,  vocabulary, 
assets,  needs  and  objectives  of  the 
Corporation  as  well  as  each  of  its 
programs,  with  particular  emphasis  on 
Learn  and  Serve  America. 

c.  Participate  in  the  plaiming  and 
4mplementation  of  national  meetings 
and  training  events,  including  meetings 
of  all  Corporation  training  and  technical 
assistance  providers,  as  requested  by  the 
Corporation. 
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d.  Collaborate  in  materials 
development  and  training  events 
organized  by  other  Providers  or  the 
Corporation,  as  requested. 

e.  Submit  such  special  reports  as  may 
be  reasonably  requested  by  the 
Corporation. 

f.  Share  effective  practices  with  the 
field  and  other  Providers  through 
Corporation  listservs,  and  other 
mechanisms,  such  as  the  National 
Service-Learning  Clearinghouse  and  the 
National  Service  Resource  Center. 

g.  Use  technology  creatively  and 
effectively  as  a  cost-effective  strategy  for 
reaching  large  numbers  of  grantees,  sub- 
grantees,  and  others  in  the  service- 
learning  field. 

VI.  Application  Guidelines 

A.  Proposal  Content  and  Submission 

Applicants  must  submit  one 
unbound,  original  proposal  and  two 
bound  copies.  Proposals  may  not  be 
submitted  by  facsimile.  You  must 
complete  the  Standard  Form  424  (SF 
424)— Application  for  Federal 
Assistance,  Standard  Form  424A  (SF 
424A) — Budget  Forms,  and  Standard 
Form  424B  (SF  424B)— Assurances. 
These  forms  are  available  on  the  web  at: 
http://www.nationaIservice.org/ 
whatshot/ notices.  In  addition  to 
completing  the  SF  424,  proposals  must 
include  the  following: 

1.  Executive  Summary 

Provide  a  250-500  word  summary  of 
the  proposed  training  and  technical 
assistance  strategy,  including  and  the 
total  amount  requested  for  the  year. 

2.  Training  and  Technical  Assistance 
Delivery  Plan 

An  organized  narrative  of  no  more 
than  15  double-spaced,  single-sided, 
typed  pages  in  no  smaller  than  12-point 
font  that  includes: 

a.  Your  plan  to  deliver  training  and 
technical  assistance  to  the  audiences 
described  in  this  Notice  for  year  one, 
with  proposed  changes  (if  any)  for  years 
two  and  three.  Explain  the  rationale  for 
your  strategy,  including  why  some 
topics  might  be  delivered  via 
telebriefing  or  web,  while  others  should 
be  delivered  face-to-face.  Include  a 
general  schedule  for  training  delivery 
and  any  existing  conferences  you  would 
recommend  attending  in  order  to  deliver 
grantee  training.  You  should  use  the 
specific  deliverables  and  requirements 
outlined  in  this  Notice  as  a  starting 
point  for  a  plan  and  should  present 
these  deliverables  in  a  way  that 
creatively  reflects  your  areas  of 
expertise  and  knowledge  of  service  and 
service-learning  audiences.  It  is  not 


appropriate  to  simply  re-list  the  tasks 
stated  in  this  Notice.  The  proposed 
topics  to  be  covered  should  reflect 
understanding  of  the  field  and  its 
resources.  Once  awarded,  the  successful 
applicant  will  receive  input  from  Learn 
and  Serve  America  and  its  constituents 
to  ensure  appropriate  topics  will  be 
addressed. 

b.  A  plan  for  regularly  evaluating 
performance  and  using  those  findings  to 
continuously  improve  service  to  the 
field. 

3.  Sample  Training  Course  Outline  and 
Description 

Submit  a  sample  description  for  a 
training  workshop  on  "Sustaining 
Service-Learning  Programs."  This 
should  be  a  train-the-trainer  workshop 
that  will  give  primary  grantees  the  tools 
to  support  their  local  programs' 
sustainability  efforts.  A  follow-up  plan 
should  be  included  as  well  as  an 
evaluation  plan  for  this  training. 

4.  Technology  Strategy 

Provide  a  one  to  two  page  description 
that  proposes  ways  to  use  technology 
effectively  in  order  to  broaden  the  reach 
of  training  and  technical  assistance 
delivery.  The  description  should 
include  the  target  audience,  proposed 
use  of  technology,  rationale  for 
approach  and  its  role  in  the  overall 
plan,  and  how  the  strategy's 
effectiveness  will  be  evaluated. 

5.  Organizational  Capacity 

Include  a  narrative  of  no  more  than 
three  double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
that  describes: 

a.  The  organization's  capacity  to 
provide  service  and  service-learning 
training  and  technical  assistance 
services  nationwide,  including 
descriptions  of  recent  work  similar  to 
that  being  proposed; 

b.  The  organization's  knowledge  of 
and/or  experience  with  service  and/or 
service-learning  programs; 

c.  A  list  of  proposed  staff,  and  sub- 
agreement  holders  if  appropriate,  with 
areas  of  expertise. 

6.  Appendices 

In  the  appendix,  include: 

a.  an  organizational  chart  that  clearly 
shows  the  relationship  of  the  training 
and  technical  assistance  Provider(s)  to 
the  overall  structure  of  the  legal 
applicant  to  this  Notice; 

b.  names  and  contact  information  of 
references  that  can  be  contacted  with 
regard  to  the  above  work; 

c.  a  detailed  one-year  work  plan  and 
timeline  for  completing  all  training  and 
technical  assistance  activities  (the  work 


plan  should  include  all  deliverables  and 
the  tasks  leading  to  them):  and 

d.  resumes  of  the  individuals 
primarily  responsible  for  the 
deliverables  proposed  in  the 
application. 

e.  You  mav  submit  one  additional 
appendix,  but  no  videos  or  CDROMs. 

7.  Budget 

Your  budget  must  be  submitted  on  a 
Standard  Form  424A  (SF  424A)— 
Budget  Form.  Costs  in  proposed  budgets 
must  consist  solely  of  costs  allowable 
under  applicable  cost  principles  found 
in  OMB  Circulars  (OMB  Circular  A-S7 
for  state  and  local  governments.  A-121 
for  non-profit  organizations  and  A-21 
for  institutions  of  higher  learning,  and 
in  F.A.R.  Part  31  for  commercial 
entities).  Applicants  should  be  mindful 
that  a  demonstrated  commitment  to 
providing  services  in  the  most  cost- 
effective  manner  possible  will  be  a 
major  consideration  in  the  evaluation  of 
proposals.  Provider  match  is  not 
required. 

8.  Budget  Narrative 

Note:  While  this  notice  is  for  the 
availability  of  funds  to  cover  approximately 
the  first  five  to  six  months  of  the  year  one 
budget,  the  budget  you  submit  should  be 
based  on  the  first  year  of  activities.  Provide 
a  budget  narrative  that  corresponds  with  hII 
items  in  the  line-item  budget  and  that 
includes  an  explanation  and  cost  basis  for  all 
cost  estimates  that  appear  in  the  line-item 
budget.  The  narrative  should  clearly  show 
the  following: 

a.  How  each  cost  was  derived,  using 
equations  to  reflect  all  factors  considered. 

b.  The  anticipated  unit  cost  (with 
derivation)  of  the  various  deliverables  (such 
as  training  events,  publications  and  lei:hnical 
assistance  interventions). 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualification,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  relating  to  page  limits,  line 
spacing,  and  font  size.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below. 

1.  Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 

on: 

a.  Evidence  of  the  applicant's 
knowledge  and  understanding  of  the 
role  of  national  and  community  service 
and  service-learning,  and  the  role  of 
training  and  technical  assistance  in 
supporting  this  program. 

D.  The  appropriateness  for  the 
audience:  quality  of  delivery  strategy 
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(for  example,  breadth  of  audience  and 
potential  for  the  activity  to  build  grantee 
capacity);  potential  for  effectiveness; 
creativity  of  the  applicant's  approach 
and  work  plan;  and  evidence  of  the 
applicant's  knowledge  of  adult  learning 
and  experience  in  training  adults. 

2.  Organizational  and  Personnel 
Capacity  (35%) 

The  Corporation  will  consider  the 
organizational  capacity  of  the  applicant 
to  deliver  the  proposed  services  based 
on: 

a.  Evidence  of  the  organization's 
experience  in  delivering  high-quality 
training  and  technical  assistance  in  a 
flexible,  responsive,  collaborative  and 
creative  manner,  and  experience  using 
technology  as  a  teaching  tool. 

b.  Eviclence  of  experience  providing 
training  and  technical  assistance  on  the 
part  of  the  proposed  staff  and 
consultants  as  demonstrated  by 
annotated  staff  lists  or  resumes. 

c.  Demonstrated  ability  to  provide 
training  and  technical  assistance 
services  nationwide  as  evidenced  by 
proposed  technology  plan,  proposed 
staffing  and  previous  levels  of  activity 
and  experience. 

d.  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  fiscal 
management  principles  to  grants  and 
cost  accoimting  as  evidenced  by  an 
annotated  list  of  applicant's  previous 
grants  experience. 

3.  Performance  Measurement  (15%) 

The  Corporation  will  consider  how 
the  applicant: 

a.  Proposes  to  assess  the  effectiveness 
and  need  for  its  services  and  products 
delivered  ilnder  the  award. 

b.  Plans  to  use  assessments  of  its 
services  and  products  to  modify  and 
improve  subsequent  services  and 
products. 

c.  Proposes  to  measure  both  short 
term  outputs  of  its  performance  and  the 
long-term  outcomes. 

4.  Budget  (15%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Scope  and  cost-effectiveness  of  the 
proposed  training  and  technical 
assistance  activities  in  relation  to  the 
scope  and  depth  of  the  services 
proposed  (i.e.,  the  number  of  Learn  and 
Serve  America  grantees  that  the 
proposed  activities  are  expected  to 
reach  and  the  degree  to  which  the 
Provider  provides  a  reasonable  estimate 
of  the  amount  of  services  the 
organization  will  be  able  to  provide); 

D.  The  clarity  and  thoroughness  of  the 
budget  and  budget  narrative  (see 
specifications  under  "Budget 
Narrative"). 


VII.  For  Additional  Information 

For  additional  information,  please 
visit  the  following  Web  sites: 

•  Corporation  tor  National  and 
Community  Service:  http:// 
www.nationalservice.org 

•  National  Service-Learning 
Clearinghouse:  http:// 

www.  servicelearn  ing.  org 

•  Presidential  Freedom  Scholarships: 
http://www.nationalservice.org/ 
scholarships/index.html 

•  President's  Student  Service 
Awards:  http://www.student-service- 
awards.org/ 

•  National  Service-Learning  Leader 
Schools;  http://www.leaderschools.org/ 
CFDA  No.  94.009  Training  and 
Technical  Assistance 

Dated:  August  28,  2002. 
Amy  Cohen, 

Director.  Learn  and  Serve  America. 

|FR  Doc.  02-22564  Filed  9-4-02;  8;45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Funding  Opportunity  for  National 
Provider  of  Training  and  Technical 
Assistance  to  National  and  Community 
Service  and  Service  Learning 
Programs  Operated  by  Indian  Tribes  or 
involving  Native  Americans 

agency:  Corporation  for  National  and 

Community  Service. 

ACTION:  Notice  of  funding  opportunity. 

SUMMARY:  Subject  to  the  availability  of 
appropriations,  the  Corporation  for 
National  and  Community  Service 
(hereinafter  the  "Corporation")  intends 
to  award  approximately  $300,000  to 
support  an  organization  selected  under 
this  Notice  to  provide  training  and 
technical  assistance  (T/TA)  to  national 
and  community  service  and  service 
learning  programs  that  are  operated  by 
Indian  Tribes  or  involve  Native 
Americans.  [Note:  The  scope  of  this 
assistance  may  also  be  expanded  to 
include  "programs  operating  in  U.  S. 
Territories.") 

The  Corporation  intends  to  enter  into 
a  cooperative  agreement  of  up  to  three 
years  with  the  selected  organization, 
beginning  on  or  about  December  1 , 
2002.  The  funding  opportunity 
announced  under  this  Notice  will 
support  the  initial  phase  of  the 
agreement  (generally  the  first  year's 
budget),  with  additional  funding 
contingent  upon  need,  quality  of 
service,  the  nature  and  scope  of 
activities  to  be  supported,  and 
availability  of  appropriations  for  this 
purpose. 


Note:  This  is  a  notice  for  selection  of  an 
organization  to  provide  training  and 
technical  assistance  to  national  and 
community  service  grantees.  This  is  not  a 
notice  of  funding  opportunity  for  the 
operation  of  program  grants. 

DATES:  Proposals  must  be  received  by 
the  Corporation  by  5  p.m.  Eastern  time 
on  October  21,  2002. 

The  Corporation  will  not  accept 
applications  that  are  submitted  by 
facsimile.  Due  to  delays  in  delivery  of 
regular  U.S.P.S.  mail  to  government 
offices,  your  application  may  not  arrive 
in  time  to  be  considered.  We  suggest 
that  you  use  U.S.P.S.  priority  mail  or  a 
commercial  overnight  service. 

ADDRESSES:  Submit  proposals  to  the 
Corporation  for  National  and 
Community  Service,  Attention:  Cathy 
Harrison,  Room  9704-A,  1201  New 
York  Avenue,  NW.,  Washington,  DC 
20525. 

FOR  FURTHER  INFORMATION  CONTACT: 

David  Bellama  at  the  Corporation  for 
National  and  Community  Service,  (202) 
606-5000,  ext.  483;  e-mail 
dbellama@cns.gov.  The  TTY  number  is 
(202)  565-2799.  This  Notice  is  available 
on  the  Corporation's  Web  site:  http:// 
www.nationalservice.org/whatshot/ 
notices.  Upon  request,  this  information 
will  be  made  available  in  alternate 
formats  for  people  with  disabilities. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  Corporation  is  a  federal 
government  corporation  that  encourages 
Americans  of  all  ages  and  backgrounds 
to  engage  in  national  and  community- 
based  service  to  meet  the  nation's 
educational,  public  safety, 
environmental  and  other  human  needs 
and  to  achieve  direct  and  demonstrable 
results.  In  doing  so,  the  Corporation 
fosters  civic  responsibility,  strengthens 
the  ties  that  bind  us  together  as  a 
people,  and  provides  educational 
opportunity  for  those  who  make  a 
substantial  commitment  to  service.  For 
more  information  about  the  Corporation 
and  the  activities  it  supports,  go  to 
http://www.nationalservice.org. 

U.  Conditions 

A.  Legal  Authority 

Section  198  of  the  National  and 
Community  Service  Act  of  1990,  as 
amended,  42  U.S.C.  12653,  authorizes 
the  Corporation  to  provide,  directly  or 
through  contracts  or  cooperative 
agreements,  training  and  technical 
assistance  in  support  of  activities  under 
the  national  service  laws.  Section  125  of 
that  Act  and  titles  I  and  II  of  the 
Domestic  Volimteer  Service  Act  (42 
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U.S.C.  4250]  provide  additional 
authority. 

B.  Cooperative  Agreement 

An  award  made  under  this  Notice  will 
be  in  the  form  of  a  cooperative 
agreement.  Cooperative  agreements  are 
subject  to  Corporation  regulations  on 
general  administrative  requirements:  45 
CFR  part  2541  {for  agreements  with 
State  and  local  government  agencies  and 
Indian  tribal  governments)  and  45  CFR 
part  2543  (for  agreements  with 
institutions  of  higher  education,  non- 
profit organizations  and  commercial 
entities).  The  Provider  must  comply 
with  reporting  requirements,  including 
submitting  semi-annual  financial 
reports  and  progress  reports  linking 
progress  on  deliverables  to 
expenditures. 

Cooperative  agreements  require 
substantial  involvement  on  the  part  of 
the  Corporation.  Substantial 
involvement  includes  frequent  and 
regular  communication  with  and 
monitoring  by  the  Corporation's 
cognizant  training  officer  (COTR).  The 
COTR  will  confer  with  the  Provider  on 
a  regular  basis  to  review  project  status 
and  service  delivery,  including  work 
plans,  budgets,  periodic  reports, 
materials  developed,  preparation  for 
and  implementation  of  training  events, 
targeting  of  the  Provider's  services,  and 
assessment  of  the  Provider's 
effectiveness. 

C.  Time  Frame 

The  Corporation  expects  that 
activities  assisted  imder  the  agreement 
awarded  through  this  Notice  will 
commence  on  or  about  December  1, 
2002,  following  the  conclusion  of  the 
selection  and  award  process. 

The  Corporation  will  make  an  award 
covering  a  period  not  to  exceed  three 
years.  If  the  Corporation  approves  an 
application  and  enters  into  a  multi-year 
award  agreement,  funding  will  be 
provided  for  the  first  year  only.  Fimding 
for  the  second  and  third  years  of  an 
award  period  is  contingent  upon  need, 
quality  of  service,  the  nature  and  scope 
of  activities  to  be  supported,  and 
availability  of  appropriations  for  the 
piupose  of  the  award.  The  Corporation 
has  no  obligation  to  provide  additional 
funding  in  subsequent  years. 

D.  Use  of  Materials 

To  ensure  that  materials  generated 
with  Corporation  funding  for  training 
and  technical  assistance  purposes  are 
available  to  the  public  and  readily 
accessible  to  grantees  and  sub-grantees, 
the  Corporation  reserves  a  royalty-fr«e, 
non-exclusive,  and  irrevocable  right  to 
obtain,  use,  reproduce,  publish,  or 


disseminate  publications  and  materials 
produced  under  the  agreement, 
including  data,  and  to  authorize  others 
to  do  so.  The  Provider  must  agree  to 
make  such  publications  and  materials 
available  to  the  national  service  field,  as 
identified  by  the  Corporation,  at  no  cost 
or  at  the  cost  of  reproduction.  All 
materials  developed  for  the  Corporation 
must  be  consistent  with  Corporation 
editorial  and  publication  guidelines  and 
must  be  accessible  to  individuals  with 
disabilities  to  the  extent  required  by 
law. 

m.  EUgibility 

State  and  local  government  entities, 
non-profit  organizations,  institutions  of 
higher  education,  Indian  tribes,  and 
commercial  entities  are  eligible  to 
apply.  Pursuant  to  the  Lobbying 
Disclosure  Act  of  1995,  an  organization 
described  in  section  501(c)(4)  of  the 
Internal  Revenue  Code  of  1986,  26 
U.S.C.  501(c)(4).  which  engages  in 
lobbying,  is  not  eligible  to  apply. 
Organizations  that  operate  or  intend  to 
operate  Corporation-supported 
programs  are  eligible. 

The  Corporation  anticipates  making  a 
single  award  for  this  purpose.  We  will 
consider  proposals  from  single 
applicants,  applicants  in  partnership 
and  applicants  proposing  other 
approaches  we  consider  responsive  to 
this  Notice. 

Organizations  may  apply  to  provide 
training  and  technical  assistance  in 
partnership  with  organizations  seeking 
other  Corporation  funds.  Based  on 
previous  training  and  technical 
assistance  competitions  and  our 
estimate  of  potential  applicants,  we 
expect  fewer  than  ten  applications  to  be 
.  submitted. 

IV.  Corporation  Programs  Operated  by 
Indian  Tribes  or  Involving  Native 
Americans — Background 

The  Corporation  for  National  and 
Community  Service  supports  a  wide 
range  of  programs  under  the  National 
and  Community  Service  Act  and  the 
Domestic  Volunteer  Service  Act,  under 
which  projects  use  service  and  service 
learning  as  the  means  to  respond  to 
serious  educational,  environmental, 
public  safety,  and  other  human  needs 
on  Native  Ainerican  lands  or  affecting 
Native  American  populations. 
Corporation  programs  operated  by 
Indian  Tribes  or  involving  Native 
Americans  include  AmeriCorps*  Tribal 
programs  and  Tribal  Civilian 
Community  Corps  residential  programs, 
AmeriCorps* VISTA  projects,  National 
Senior  Service  Corps  projects  (including 
Foster  Grandparent,  Senior  Companion, 
and  RSVP  projects),  Learn  and  Serve 


America  programs,  AmeriCorps  Promise 
Fellow  programs,  and  AmeriCorps* State 
and  National  programs  involving  Native 
Americans.  More  information  may  be 
found  under  the  above-named  programs 
on  the  national  service  Web  site 
(www.nationalservice.orgl;  under 
National  Service  in  Your  State 
(www.nafionalservice.org/stateprofiles/ 
index.html):  and  under  National  Ser\'ice 
in  Indian  Country 

(vi-ww. nationalservice.org/stateprofiies/ 
it_intro.html). 

V.  Scope  of  Training  and  Technical 
Assistance  To  Be  Supported:  Objectives 
and  Delivery  Requirements 

A.  Training  and  Technical  Assistance 
Objectives 

The  Provider  should  develop  a 
training  and  technical  assistance 
strategy  that  will  serve  programs 
operated  directly  by  Indian  tribes  as 
well  as  those  serving  Native  Americans, 
but  managed  by  other  entities.  These 
might  include  such  wide  variations  as  a 
tribally  operated  AmeriCorps  program 
on  a  reservation,  a  tribally  operated 
Learn  &  Serve  America  program  at  a 
tribal  or  non-tribal  school  or  college,  or 
even  a  non-tribally  operated  Senior 
Corps  or  VISTA  project  that  has 
activities  both  on  and  off  a  reservation 
or  serves  Native  Americans  in  an  urban 
area.  The  Provider  will  broker  the 
services  of  consultants  and  other 
national  and  local  providers,  as 
appropriate,  and  offer  direct  services 
when  they  fall  within  the  range  of 
expertise  of  the  Provider.  Whatever  the 
context,  the  Provider  should  deliver  a  T/ 
TA  program  that  reflects  the  diverse  and 
unique  needs  of  Native  Americans 
involved  in  service  and  service- learning 
projects. 

In  presenting  its  T/TA  plan,  the 
applicant  should  describe  the  strategies 
and  methodologies  it  will  use  to  assure 
that  the  following  objectives  are 
achieved: 

1.  The  identification  of  characteristics 
of  successful  Native  American 
programs,  based  on  research  and  input 
from  programs  operating  in  the  field, 
and  the  development  of  a  menu  of 
training  and  technical  assistance 
resources  linked  to  those  characteristics 
and  designed  to  support  programs  in 
achieving  them; 

2.  The  utilization  of  training  and 
technical  assistance  activities  and 
products  that  are  interactive,  culturally 
appropriate,  experiential,  based  on  the 
principles  of  adult  learning,  and 
adaptable  to  participants  at  various 
levels  of  existing  experience,  knowledge 
and  skills. 
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3.  A  collaborative,  partnership 
relation  with  programs  in  the  creation 
and  conduct  of  needs  assessments, 
exploration  and  clarification  of  needs, 
and  determination  of  the  most  suitable 
strategies  for  responses  to  needs. 

4.  The  use  of  an  appropriate  variety  of 
methodologies  in  responding  to  T/TA 
needs,  including,  among  others: 

a.  The  promotion  and  use  of 
electronic,  telephone  and  other  means 
of  communication  and  technology  to 
link  programs  with  relevant  resovu-ces 
and  with  each  other; 

b.  Targeted  training,  periodic 
workshops  and  on-site  consultancies  for 
program  staff  on  specific  issues  (such  as 
program  management  techniques,  action 
planning,  partnership  development 
strategies,  service-learning  techniques, 
etc.); 

c.  The  development  and 
dissemination,  on  a  regular  basis,  of 
articles,  resource  materials  and 
information,  calendars  of  training  events 
and  conferences,  service-learning 
information,  orientation  curricula  and 
materials  for  program  staff,  members, 
participants,  volunteers,  and  other 
resources  of  relevance  to  Native 
American  programs; 

d.  The  development  and  promotion  of 
a  variety  of  strategies  for  using  expert 
peers; 

e.  Referral  to  other  consultants/ 
providers,  as  appropriate; 

f.  An  annual  national  conference  on 
service  in  Indian  country. 

5.  Capacity-building  and 
demonstrable  skill  development  on  the 
part  of  programs  in  the  following  areas: 

a.  The  creation  and  use  of  effective 
systems  for  documenting,  tracking  and 
highlighting  program,  member, 
volunteer,  participant,  and  community 
achievements; 

b.  Improvement  in  the  quality  of 
program  objectives,  desired  outcomes, 
assessment  of  performance,  and 
accountability; 

c.  The  development  of  programs' 
internal  training  and  technical 
assistance  capacity,  such  as  improving 
skills  in  problem  identification,  problem 
solving,  training,  and  assessing  and 
using  local  T/TA  resources; 

6.  A  system  of  pro-active,  targeted 
outreach  to  programs  needing  T/TA 
services  in  particular  areas  or  fields, 
such  as  financial  management, 
voliinteer  generation,  tutoring,  etc. 

7.  The  linking  of  all  T/TA  activities  to 
the  greatest  extent  possible  to  the  goals 
of: 

a.  program  sustainability,  including 
community  and  citizen  involvement, 
resoxirce  mobilization  and  development, 
volunteer  generation  and  management. 


partnership  development,  conmiunity 
outreach,  and  program  identity;  and 

b.  program  accountability,  including 
the  development  of  meaningful 
objectives,  as  well  as  effective  program 
plans  to  achieve  them  and  document 
their  outcomes. 

8.  The  facilitation  of  partnerships 
with  other  providers  and  organizations 
that  may  be  of  assistance  to  Native 
American  programs  and  activities, 
including: 

a.  The  promotion  of  awareness  and 
provision  of  training  and  orientation  to 
Native  Americans  on  Corporation  and 
other  potential  resources  and  activities 
for  programs,  and  on  opportunities  for 
collaboration  cmd  partnership; 

b.  The  promotion  of  awareness  and 
provision  of  training  and  orientation  to 
other  organizations,  training  providers, 
and  potential  partners,  as  needed,  on 
Native  American  programs,  issues  and 
collaboration  opportunities; 

c.  The  conduct  of  joint  training 
sessions  when  appropriate; 

d.  The  review  and  evaluation  of 
resource  materials  developed  by  other 
organizations  and  providers  to  assure 
that  they  are  appropriate  and  useful  for 
Indian  tribes  operating  national  and 
community  service  and  service  learning 
programs. 

9.  Collaboration  with  the  National 
Service  Resource  Center  (NSRC)  and 
National  Service  Learning 
Clearinghouse  (NSLC)  to  establish  and 
promote  a  resource  library  of  materials 
specifically  related  to  the  needs  of 
Indian  tribes  operating  national  and 
community  service  and  service-learning 
programs. 

10.  The  recruitment  of  a  qualified 
pool  of  consultants,  with  an  appropriate 
range  of  skills  and  expertise  and  Native 
American  representation. 

Note:  The  scope  of  this  training  and 
technical  assistance  may  also  be  expanded  to 
include  programs  operating  in  U.S. 
Territories. 

B.  Training  and  Technical  Assistance 
Requirements 

1 .  Performance  Measurement  and 
Accountability 

The  Corporation  is  committed  to 
accountability  and  the  measuring  of 
performance  for  all  its  grantees, 
including  training  and  technical 
assistance  providers.  The  Provider  must 
develop  effective  systems  to  identify  the 
critical  outcomes  of  its  work,  indicators 
of  its  success  in  this  work,  and  how 
these  can  be  judged  or  measiu'ed.  The 
Corporation  needs  tangible  information 
documenting  the  effectiveness  and 
outcomes  of  the  Provider's  work. 


In  its  proposal,  the  applicant  must 
demonstrate  its  understanding  of 
accoimtability  in  grant-funded  programs 
and  its  experience  in  and  plans  for 
identifying  and  reporting  on  the 
significant  outcomes  of  its  work  with 
programs.  Specific  performance 
measures  and  reporting  guidelines  will 
be  finalized  between  the  Corporation 
and  the  awardee  at  the  time  of  the 
award  negotiation,  based  on  the 
Corporation's  FY  2003  Administrative 
Guidance. 

The  Provider  will  develop  a  plan  to 
assess  the  impact  of  its  services  for 
clients.  The  assessment  must  be  ongoing 
and  must  be  used  to  inform  program 
planning.  It  must  also  encompass 
immediate  as  well  as  long  term  training 
impact.  The  Provider  must  submit 
evaluation  siunmaries,  and  records  of 
evaluations  must  be  available  for 
review. 

The  Corporation  may  also  require  an 
independent  assessment  of  the 
Provider's  performance. 

2.  Reporting  Requirements 

The  Provider  is  responsible  for 
submitting  timely  progress  and  financial 
reports  to  the  Corporation  during  and 
after  the  award  period,  as  follows: 

a.  Semi-annual  Progress  Reports. 
Progress  reports  must  be  submitted 
semi-aimually  and  are  due  within  thirty 
days  of  the  end  of  each  budget  period 
during  the  cooperative  agreement.  The 
Provider  must  submit  this  information 
electronically.  As  noted  above,  the 
Corporation  will  provide  guidance  as  to 
the  contents  of  these  reports. 

b.  Financial  Reports.  Financial  reports 
must  be  submitted  semi-annually, 
within  30  days  of  the  end  of  the  budget 
period,  and  must  include  a  simimary  of 
expenditures  for  the  period.  The  reports 
are  ciunulative  and  must  be  submitted 
on  the  Financial  Status  Report  (FSR) 
form  SF  269A. 

c.  Final  Reports. 

i.  Providers  completing  the  final  year 
of  their  agreement  must  submit,  in  lieu 
of  the  last  semi-annual  progress  report, 
a  final  progress  report  that  is  cumulative 
over  the  entire  award  period.  The  final 
progress  report  is  due  90  days  after  the 
end  of  the  agreement. 

ii.  Providers  completing  the  final  year 
of  their  award  must  submit,  in  lieu  of 
the  last  semi-aimual  FSR,  a  final  FSR 
that  is  cumulative  over  the  entire  award 
period.  The  final  FSR  is  due  90  days 
after  the  end  of  the  agreement  and  must 
be  submitted  to  the  Office  of  Grants 
Management.  Further  guidance  for  final 
reports  will  be  provided  prior  to  the  end 
of  the  agreement. 

d.  Other  Reports.  The  Provider  must 
submit  such  special  reports  as  may  be 
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reasonably  requested  by  the 
Corporation. 

3.  Accessibility  to  Persons  With 
Disabilities 

Ensure  that  all  training  and  technical 
assistance  resources,  including  Web 
sites,  are  accessible  to  persons  with 
disabilities,  as  required  by  law,  by  doing 
the  following: 

a.  Notifying  potential  participants  that 
reasonable  accommodations  will  be 
provided  upon  request; 

b.  Providing  reasonable 
accommodations  when  requested  to  do 
so,  to  include  sign  language  interpreters, 
special  assistance,  and  documents  in 
alternate  formats; 

c.  Using  accessible  locations  for 
training  events; 

d.  Using  accessible  technology, 
captioning  videos,  avoiding  non- voice- 
over  formats,  and  when  indicating  a 
telephone  number,  including  a  non- 
voice  telephone  alternative  such  as  TTY 
or  e-mail; 

4.  Other  Requirements 

Grant  provisions  will  be  provided  as 
a  part  of  the  signed  cooperative 
agreement.  Regular  and  candid 
communication  with  the  cognizant 
training  officer  is  essential.  A  set  of 
general  expectations  of  the  Provider  is 
as  follows. 

The  Provider  must: 

a.  Meet  as  necessary  with  the 
cognizant  training  officer  or  other  staff 
or  consultants  designated  by  the 
cognizant  training  officer  to  exchange 
views,  ideas,  and  information 
concerning  training  and  technical 
assistance. 

b.  Ensure  that  Provider  staff  and 
consultants  are  fully  versed  in  the 
background,  approach,  vocabulary, 
assets,  needs,  and  objectives  of  the 
Corporation  and  each  of  its  programs. 

c.  Participate  in  the  plaiming  and 
implementation  of  national  meetings 
and  training  events,  including  meetings 
of  all  Corporation  training  and  technical 
assistance  providers,  as  requested  by  the 
Corporation. 

d.  Collaborate  in  materials 
development  and  training  events 
organized  by  other  providers  or  the 
Corporation,  as  requested. 

e.  Share  effective  practices  with  the 
field  and  other  providers  through 
Corporation  listservs,  the  Corporation's 
effective  practices  database,  and  other 
mechanisms  such  as  the  National 
Service-Learning  Clearinghouse  and  the 
National  Service  Resource  Center. 

f.  Use  technology  creatively  and 
effectively  as  a  cost-effective  strategy  for 
reaching  large  numbers  of  grantees, 
subgrantees,  and  others  related  to 


national  and  community  service  and 
service-learning  programs. 

VI.  Application  Guidelines 

A.  Proposal  Content  and  Submission 

Applicants  must  submit  one 
imbound,  original  proposal  and  two 
bound  copies.  Proposals  must  include 
the  following  components  and  should 
not  exceed  a  total  of  50  pages  in  length: 

1.  Cover  Page  and  Executive  Summary 

The  cover  page  must  include  (a)  the 
name,  address,  phone  number,  fax 
number,  and  e-mail  address  of  the 
contact  person,  and  the  World  Wide 
Web  site  URL  (if  available)  of  the 
applicant  organization;  (b)  a  250-500 
word  executive  summary  of  the 
proposed  training  and  technical 
assistance  strategy;  and,  (c)  the  total 
funding  amount  requested  for  the  first 
year. 

2.  List  of  Activities  and  Materials 

A  one-to-two  page  list  of  all  proposed 
training  and  technical  assistance 
activities  and  materials. 

3.  Training  and  Technical  Assistance 
Strategy  and  Delivery  Plan 

A  bulleted  narrative  of  no  more  than 
15  double-spaced,  single-sided,  typed 
pages  in  no  smaller  than  12-point  font 
that  includes: 

The  applicant's  proposed  first-year 
strategy  for  providing  training  and 
technical  assistance  to  service  and 
service-learning  programs  operated  by 
Indian  tribes  or  involving  Native 
Americans,  v«th  proposed  changes  (if 
any)  for  years  two  and  three.  Using  the 
objectives,  components  and 
requirements  outlined  in  Section  V  of 
this  Notice  as  a  point  of  departiu^,  the 
applicant  organization  should  describe 
its  specific  strategies,  methodologies, 
techniques  and  plans  for  achieving 
successful  T/TA  results  with  programs 
in  the  most  effective  way.  In  this 
section,  the  Corporation  wishes  to 
know,  among  other  things,  how  the 
applicant  organization  will  help 
programs  identify  needs;  how  it  will 
approach,  reach  and  work  with  the 
programs  to  respond  to  those  needs;  the 
tools  and  resources  it  will  use  and  how 
it  will  use  them;  the  outcomes  it  will  be 
looking  for  and  how  it  will  define  and 
demonstrate  them;  and  the  strategies  it 
will  use  to  learn  from  its  experiences 
and  then  apply  those  lessons  learned  to 
improve  results.  The  section  should 
include  a  detailed  timeline  and  work 
plan  showing  training  and  technical 
assistance  deliverables — activities, 
products  and  events — planned  for  the 
first  year. 


4.  Training  Course  Outline  and 
Description 

A  narrative  of  no  more  than  four 
pages  (in  the  same  double-spaced 
format)  describing  one  face-to-face 
training  course  in  a  content  area 
relevant  to  tribal  programs.  The  face-to- 
face  course  should  be  considered  part  of 
a  two-day  event  for  national  service 
program  or  project  staff.  Applicant 
should  submit  a  session  description  that 
includes  desired  learning  outcomes  and 
an  outline  of  session  content  and  the 
activities  that  will  accomplish  the 
desired  outcomes. 

5.  Technology  Strategy 

A  description  of  no  more  than  three 
pages  (in  the  same  format)  of  how  the 
applicant  proposes  to  use  technology  to 
extend  the  reach  of  the  training  and 
technical  assistance  delivery.  The 
description  should  include  the  target 
audience,  proposed  uses  of  technology, 
rationale  for  approach,  concepts  and 
skills  to  be  delivered,  and  how  the 
strategy's  effectiveness  will  be 
evaluated. 

6.  Organizational  Capacity 

a.  A  narrative  of  no  more  than  four 
pages  (in  the  same  format)  that 
describes: 

i.  The  organization's  knowledge  of 
and/or  experience  with  service 
programs  operated  by  Indian  tribes  and/ 
or  involving  Native  Americans; 

ii.  The  organization's  capacity  to 
provide  relevant  training  and  technical 
assistance  services  on  a  nationwide 
scope,  and  recent  work  similar  to  that 
being  proposed; 

b.  Names  and  contact  information  of 
three  to  five  references  that  can 
conunent  on  the  work  described  above. 

c.  A  list  of  proposed  staff  with  their 
areas  of  expertise  (Note:  Key  staff  will 
be  subject  to  Corporation  approval)  and 
resumes  of  the  individuals  who  will  be 
primarily  responsible  for  the  proposed 
deliverables  with  their  relevant 
experience  highlighted. 

d.  An  organizational  chart  that  shows 
the  relationship  of  the  training  and 
technical  assistance  service  Provider 
(including  partners,  if  any)  to  the  overall 
structure  of  the  legal  applicant  to  this 
Notice. 

7.  Budget 

A  detailed,  line-item  budget  with 
costs  organized  by  personnel,  task  and 
sub-task  that  lead  to  the  deliverables  as 
outlined  in  the  proposal  narrative  and 
work  plan.  Costs  in  proposed  budgets 
must  consist  solely  of  costs  allowable 
under  applicable  cost  principles  found 
in  0MB  Circulars  (0MB  Circular  A-87 
for  state  and  local  governments.  A-121 
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for  non-profit  organizations,  A-21  for 
institutions  of  higher  education]  and  in 
F.A.R.  part  31  for  commercial  entities. 

Applicants  should  be  mindful  that  a 
demonstrated  commitment  to  providing 
services  in  the  most  cost-effective 
manner  possible  will  be  a  major 
consideration  in  the  evaluation  of 
proposals.  Provider  match  is  not 
required.  The  budget  should  include: 

a.  Proposed  staff  and  expert- 
consultant  hours  and  pay  rates  by  task 
and  sub-task  (include  daily  maximums 
for  consultants); 

b.  Types  and  quantities  of  other  direct 
costs  being  proposed  by  task  and  sub- 
task  (for  example,  amounts  of  travel  and 
volimie  of  other  task-related  resources, 
such  as  communications,  postage,  etc.). 

8.  Budget  Narrative 

Provide  a  budget  narrative  that 
corresponds  with  all  items  in  the  line- 
item  budget  and  that  includes  an 
explanation  of  all  cost  estimates  that 
appear  in  the  line-item  budget.  The 
narrative  should  clearly  show  how  each 
cost  was  derived,  using  equations  to 
reflect  all  factors  considered. 

B.  Selection  Criteria 

To  ensure  fairness  to  all  applicants, 
the  Corporation  reserves  the  right  to 
take  remedial  action,  up  to  and 
including  disqualihcation,  in  the  event 
a  proposal  fails  to  comply  with  the 
requirements  related  to  page  limits,  line 
spacing,  and  font  size.  The  Corporation 
will  assess  applications  based  on  the 
criteria  listed  below. 

1.  Quality  (35%) 

The  Corporation  will  consider  the 
quality  of  the  proposed  activities  based 
on: 

a.  Evidence  of  the  applicant's 
knowledge  and  understanding  of  the 
role  national  and  community  service 
and  service-learning  programs  can  play 
in  meeting  Indian  tribal  and  Native 
American  goals  and  needs,  and  the  role 
of  training  and  technical  assistance  in 
supporting  this  effort. 

b.  The  soundness  of  the  strategies  and 
activities  the  applicant  will  use  to 
accomplish  the  training  and  technical 
assistance  objectives  presented  in  this 
Notice  (see  particularly  Sections  V.A.l- 
10,  T/TA  Objectives,  and  V.B.I, 
Performance  Measurement  and 
Accoimtability,  above)  to  support 
national  and  community  service  and 
service-learning  programs  involving 
Native  Americans. 


2.  Organizational  Capacity  and 
Personnel  (35%) 

The  Corporation  will  consider  the 
capacity  of  the  applicant  to  deliver  the 
proposed  services  based  on: 

a.  Demonstrated  ability  to  design  and 
deliver  high-quality,  adult,  experiential 
training  and  technical  assistance 
relevant  to  Native  Americans; 

b.  Demonstrated  ability  to  design  and 
deliver  training  and  technical  assistance 
in  a  responsive,  flexible  and  creative 
manner,  using  a  variety  of  techniques 
and  at  a  variety  of  levels;  demonstrated 
knowledge  of  staff  and  consultants  in 
training  and  capacity-building  design 
and  delivery  methodologies; 

c.  Evidence  of  the  organization's 
experience  in  problem  identification 
and  needs  assessment,  clarification  of 
needs,  and  development  of  suitable  T/ 
TA  strategies  to  meet  those  needs; 

d.  Evidence  of  the  organization's 
experience  in  collaborative  partnering 
with  other  organizations  in  T/TA 
activities; 

e.  Evidence  of  the  organization's 
experience  in  developing  and  using 
practical,  appropriate  materials  in 
support  of  its  T/TA  activities; 

t.  Evidence  of  the  organization's 
experience  using  technology  as  a 
strategy  in  training  and  technical 
assistance; 

g.  Demonstrated  knowledge  of  staff 
and  consultants  in  content  areas 
relevant  to  the  types  of  T/TA  which 
might  be  required  under  this  agreement, 
including  sustainability  and  program 
evaluation  and  accountability  topics; 

h.  Evidence  of  the  organization's 
experience  in  identifying  and 
documenting  appropriate  relevant  and 
significant  outcomes  of  training  and 
technical  assistance; 

i.  Demonstrated  ability  to  manage  a 
federal  grant  or  apply  sound  fiscal 
management  principles  to  grants  as 
evidenced  by  the  applicant's  previous 
grants  experience. 

3.  Evaluation  (15%) 

The  Corporation  will  consider  how 
the  applicant: 

a.  proposes  to  measure  the  need  for 
and  outcomes  of  their  products  and 
services; 

b.  plans  to  collect  data  and  use 
assessments  to  modify  and  improve 
their  products  and  services. 

4.  Budget  (15%) 

The  Corporation  will  consider  the 
budget  based  on: 

a.  Cost-effectiveness  of  the  proposed 
training  and  technical  assistance 
activities; 

b.  The  clarity  and  thoroughness  of  the 
budget  and  budget  narrative  (see 


specifications  under  "Budget 
Narrative"). 

Vn.  Glossary  of  Terms 

Grantees 

Entities  funded  directly  by  the 
Corporation.  These  may  include:  state 
commissions  on  national  and 
community  service,  national  non-profit 
organizations,  Indian  tribes,  and  entities 
in  states  or  U.S.  Territories  that  do  not 
have  a  state  commission. 

Sub-Gmntees 

Organizations  receiving  funds  from 
Grantees  of  the  Corporation. 

National  Service  Resource  Center 

(NSRC) 

The  National  Service  Resource  Center 
(NSRC)  serves  as  a  repository  of 
information  on  all  aspects  of  national 
service.  The  NSRC  manages  most  of  the 
Corporation's  listservs  and  maintains 
and  operates  a  library  of  print  and 
media  materials  related  to  service  and  a 
toU-fr^e  information  and  referral 
service.  Training  and  technical 
assistance  pubUcations  are  posted  or 
distributed  by  the  NSRC  and  its  Web 
site  [www.etr.org/nsrc)  includes  a 
calendar  of  training  events  and  links  to 
all  current  providers. 

National  Service-Learning 
Clearinghouse 

National  Service-Learning 
Clearinghouse  serves  as  the  primary 
resoiu-ce  on  service-learning  for  Learn 
and  Serve  America  grantees. in  higher 
education,  K-12,  community-based 
organizations  and  tribes,  as  well  as  the 
entire  service-learning  community.  Its 
resources  include  a  Web  site  (http:// 
www.serviceleaming.org),  a  library 
collection,  reference  and  referral.  Learn 
and  Serve  America  project  directory, 
listservs,  and  expert  technical  support. 
CFDA  No.  94.009    Training  and 
Technical  Assistance 

Dated:  August  29,  2002. 

Gretchen  Van  der  Veer, 

Director.  Office  of  Leadership  Development 
and  Training. 

[FR  Doc.  02-22563  Filed  9-4-02;  8:45  am) 

BILLING  CODE  60Sfr-»-P 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Proposed  Collection;  Comment 
Request 

agency:  Office  of  the  Assistant 
Secretary  of  Defense  for  Health  Affairs, 
DoD. 


action:  Notice. 


In  accordance  with  section 
3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Office  of  the 
Assistant  Secretary  of  Defense  for 
Health  Affairs  aimounces  the  proposed 
extension  of  a  currently  approved 
collection  and  seeks  public  comment  on 
the  provisions  thereof.  Comments  are 
invited  on:  (a)  Whether  the  proposed 
extension  of  collection  of  iiiformation  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
information  collection;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  and 
(d)  ways  to  minimize  the  bvuden  of  the 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Consideration  will  be  given  to  all 
comments  received  by  November  4, 
2002. 

ADDRESSES:  Written  conunents  and 
recommendations  on  the  information 
collection  should  be  sent  to  TRICARE 
Management  Activity — Aurora,  Office  of 
Program  Requirements,  16401  E. 
Centretech  Parkway,  ATTN:  Graham 
Kolb,  Aurora,  CO  80011-9066. 
FOR  FURTHER  INFORMATION  CONTACT:  To 
request  more  information  on  this 
proposed  information  collection,  please 
write  to  the  above  address  or  call 
TRICARE  Management  Activity, 
Program  Requirements  Branch  at  (303) 
676-3580. 

Title,  Associated  Form,  and  OMB 
Number:  CHAMPUS  Claim  Patient's 
Request  for  Medical  Payment,  DD  Form 
2642,  OMB  Number  0720-0006. 

Needs  and  Uses:  This  form  is  used 
solely  by  beneficiaries  claiming 
reimbvu-sement  for  medical  expenses 
under  the  TRICARE  Program  [formerly 
the  Civiliata  Health  and  Medical 
Program  of  the  Uniformed  Services 
(TRICARE/CHAMPUS)].  The 
information  collected  will  be  used  by 
TRICARE/CHAMPUS  to  determine 
beneficiary  eligibility,  other  health 
insurance  liability,  certification  that  the 
beneficiary  received  the  care,  and 
reimbursement  for  the  medical  services 
received. 

Affected  Public:  Individual  or 
households. 

Annual  Burden  Hours:  258,750. 

Number  of  Respondents:  1,035,000. 

Responses  per  Respondent:  1. 

Average  Burden  Per  Response:  15 
minutes. 

Frequency:  On  occasion. 


SUPPLEMENTARY  INFORMATION: 
Summary  of  Information  Collection 

This  collection  instrument  is  for  use 
by  beneficiaries  under  the  TRICARE 
Program  [formerly  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (TRICARE/CHAMPUS)]. 
TRICARE/CHAMPUS  is  a  health 
benefits  entitlement  program  for  the 
dependents  of  active  duty  Uniform 
Services  members  and  deceased 
sponsors,  retirees  and  their  dependents, 
dependents  of  Department  of 
Transportation  (Coast  Guard)  sponsors, 
and  certain  North  Atlantic  Treaty 
Organizations,  National  Oceanic  and 
Atmospheric  Administration,  and 
Public  Health  Service  eligible 
beneficiaries.  DD  Form  2642  is  used 
solely  by  TRICARE/CHAMPUS 
beneficiaries  to  file  for  reimbursement 
of  costs  paid  to  provider  and  suppliers 
for  authorized  health  care  services  or 
supplies. 

Dated:  August  27.  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense 
[FR  Doc.  02-22567  Filed  9-4-02;  8:45  am) 
BILUNG  CODE  5001-0»-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  4,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 


requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new.  revision, 
extension,  existing  or  reinstatement:  (2) 
Title;  (3)  Summar\'  of  the  collection:  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information:  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate: 

(4)  how  might  the  Department  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  August  29.  2002. 

)ohn  D.  Tressler, 

Leader.  Regulatory  Information  Management 
Group  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Tvpe  of  Review.  New. 

Title:  FIPSE  Coinprehensi\e  Program  Final 
Report  Guidelines. 

Frequency:  Once,  at  project  period  end. 

Affected  Public:  Not-for-profit  institutions: 
State,  Local,  or  Tribal  Govt.  SE.^s  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  75. 

Burden  Hours:  1 .500. 

Abstract:The  Comprehensive  Program  is  a 
discretionary  grant  award  program  of  the 
Fund  for  the  Improvement  of  Post  secondary- 
Education  (FIPSE).  The  program  supports 
innovative  reform  projects  that  hold  promise 
as  models  for  the  resolution  of  important 
issues  and  problems  in  postsecondary 
education.  Grants  made  under  this  program 
are  expected  to  contribute  new  information 
in  educational  practice  that  can  be  shared 
with  others.  The  Comprehensive  Program  has 
established  a  record  of  meaningful  and 
lasting  improvement  to  access  and  quality  in 
postsecondary  education.  A  final  report  at 
the  end  of  the  grant  period  is  required  of  all 
funded  projects  by  Education  Department 
regulations. 

Requests  for  copies  of  the  propo.sed 
information  collection  request  may  be 
accessed  from  htlp://edicsi\eb.ed.gov.  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2140. 
When  you  access  the  information  (  olle<;tion. 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  lie 
addressed  to  Vivian  Reese.  Department  of 
Education.  400  Maryland  .Avenue.  SW.  Room 
4050.  Regional  Office  Building  3. 
Washington.  DC  20202-16.51  or  to  the  e-mail 
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address  Vivian. Reese!®ed. gov.  Requests  may 
also  be  electronicallv  mailed  to  the  internet 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at  his  internet 
address  Joe.Schubart@ed.gov.  Individuals 
who  use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877-8339. 

(FR  Doc.  02-22585  Filed  9-4-02:  8;45  am] 
BriUNG  CODE  400(M)1-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader.  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
7.  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  internet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act-of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportvmity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
woidd  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 


Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  August  29,  2002. 

John  D.  Tressler. 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Early  Reading  First  Applicant 
Eligibility. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit  institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  52. 
Burden  Hours:  104. 

Abstract:  The  Early  Reading  First  Program 
will  provide  grants  to  eligible  local 
educational  agenices  (LEAs)  and  public  and 
private  organizations  located  in  those  LEAs 
to  transform  early  education  programs  into 
centers  of  excellence  to  help  young  at-risk 
children  achieve  the  language,  cognitive,  and 
early  reading  skills  they  need  to  suceed  when 
they  enter  kindergarten.  This  notice  sets 
eligibility  standards  and  thresholds  for  LEAs 
on  poverty,  achievement,  and  school 
improvement  status  for  the  FY  2002  grant 
competition,  and  requests  that  States  provide 
LEA  data  on  achievement  and  schools  in 
school  improvement  for  the  Department  to 
use  in  identifying  eligible  LEAs. 

Requests  for  copies  of  the  submission  for 
OMB  review:  comment  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  1939. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3. 
Washington.  DC  20202-4651  or  to  the  e-mail 
address  vivan.reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  e-mail 
address  OCIO  RlMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Kathy  Axt  at  her  e-mail  address 
Kathy.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-22568  Filed  9-4-02;  8:45  am) 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

SutHTiission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 


SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
7,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Ihtemet  address 
Karen_F._Lee@omb.eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these - 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Siunmary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  buirden.  OMB  invites 
public  comment. 

Dated:  August  30,  2002. 
fohn  D.  Tressler. 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Elementary  and  Secondary 
Education 

Type  of  Review:  Extension. 

Title:  Application  Package  for  the  REAP 
Small,  Rural  School  Achievement  Program. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  4,552. 


Burden  Hours:  4.830. 
Abstract:  LEAs  will  apply  for  funding 
under  the  REAP  Small.  Rural  School 
Achievement  Program.  This  collection 
consists  of  an  additional  form  to  the 
Spreadsheet  and  Instructions  which  will 
address  the  second  tier  of  the  Department's 
strategy  for  completing  the  funding  process. 
The  additional  form  will  serve  as  the 
application  package  for  LEAs  under  the 
REAP  Small,  Rural  Schools  Achievement 
Program. 

Requests  for  copies  of  the  submission  for 
OMB  review:  comment  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  1949. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments  "  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW,  Room 
4050,  Regional  Office  Building  3, 
Washington,  EX:  20202-4651  or  to  the  e-mail 
address  viv'an.reese@ed.gov.  Requests  may 
also  be  electronicallv  mailed  to  the  e-mail 
address  OCIO  RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Kathy  Axt  at  her  e-mail  address 
Kathv.Axt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 
[FR  Doc.  02-22586  Filed  9-^1-02:  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Site- 
Specific  Advisory  Board,  Northern  NM 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 

summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Northern  New 
Mexico.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meetings  be  announced  in  the  Federal 
Register. 

DATES:  Wednesday,  September  25,  2002 
1  p.m.-8:30  p.m. 
ADDRESSES:  Cities  of  Gold  Hotel. 
Pojoaque,  NM. 

FOR  FURTHER  INFORMATION  CONTACT: 
Menice  Manzanares,  Northern  New 
Mexico  Citizens'  Advisory  Board,  1660 
Old  Pecos  Trail,  Suite  B,  Santa  Fe,  NM 
87505.  Phone  (505)  995-0393;  fax  (505) 
989-1752  or  e-mail: 
mmanzanares@doeaLgov. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Board:  The  purpose  of  the  Board  is 
to  make  recommendations  to  DOE  and 


its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 
1  p.m.    Call  to  Order  by  Ted  Taylor, 
DDFO;  Establishment  of  a  Quorum; 
Welcome  and  Introductions  by  Jim 
Braimon,  Board  Chair;  Approval  of 
Agenda;  Approval  of  July  31,  2002 
Meeting  Minutes 
1:15  p.m.    Public  Comment 
1:30  p.m.     Board  Business 

A.  Election  of  Officers  for  FY  03 

B.  Recruitment/Membership  Update 

C.  Report  from  Chairman  Brannon 

D.  Report  from  DOE,  Ted  Taylor,  DDFO 

E.  Report  from  Executive  Director, 

Menice  S.  Manzanares 

F.  New  Business 
2:30  p.m.     Break 

2:45-4  p.m.    Reports  from  Committees 

A.  Community  Outreach  Committee, 

Debra  Walsh 

•  Redevelopment  of  the  NNMCAB 

website 

B.  Monitoring  and  Surveillance 

Committee,  Dr.  June  Frabryka- 
Martin 

C.  Environmental  Restoration 

Committee.  Dr.  Fran  Berting 

D.  Waste  Management  Committee, 

Richard  Gale 

E.  Budget  Committee  Report.  Don 

Jordan 

•  Adoption  of  FY  03  Budget 

4  p.m.    Resolution  on  Performance 
Management  Plan 

5  p.m.    Dinner  Break 

6  p.m.     Briefing  on  DOE  Comments  on 
the  New  Mexico  Environmental 
Department  (NMED)  Order 

7:30  p.m.     Break 
7:45  p.m.    Public  Comment 
8:15  p.m.     Recap  of  Meeting 
8:30  p.m.     Adjourn 

This  agenda  is  subject  to  change  at 
least  one  day  in  advance  of  the  meeting. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Committee  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Menice  Manzanares  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments  at  the 
beginning  of  the  meeting. 

Minutes:  Minutes  of  this  meeting  will 
be  available  for  public  review  and 


copying  at  the  Freedom  of  Information 
Public  Reading  Room.  lE-190,  Forrestal 
Building.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m..  Monday-Friday.  e,xcept 
Federal  holidays.  Minutes  will  also  be 
available  at  the  Public  Reading  Room 
located  at  the  Board  s  office  at  1660  Old 
Pecos  Trail,  Suite  B,  Santa  Fe,  NM. 
Hours  of  operation  for  the  Public 
Reading  Room  are  9  a.m. -4  p.m.  on 
Monday  through  Friday.  Minutes  will 
also  be  made  available  by  writing  or 
calling  Menice  Manzanares  at  the 
Board's  office  address  or  telephone 
number  listed  above.  Minutes  and  other 
Board  documents  are  on  the  Internet  at: 
http:wvirw.nnmcab.org. 

Issued  at  Washington.  EXI  on  August  29, 
2002. 

Rachel  M.  Samuel. 

Deputy  Advison'  Committee  Management 
Officer. 

[FR  Doc.  02-22599  Filed  9-4-02:  8:45  am] 
BILUNG  CODE  6405-01 -P 


DEPARTMENT  OF  ENERGY 

Energy  Information  Administration 

Agency  Information  Collection 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

AGENCY:  Energy  Information 
Administration  (EIA).  Department  of 
Energy  (DOE). 

ACTION:  Agency  Information  Collection 
Activities:  Submission  for  OMB  Review; 
Comment  Request. 


SUMMARY:  The  EIA  has  submitted  thn 
energy  information  collection  listed  at 
the  end  of  this  notice  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  and  a  three-year  extension  under 
section  3507(h)(1)  of  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13) 
(44  U.S.C.  3501  et  seq). 
DATES:  Comments  must  be  filed  by 
October  7.  2002.  If  you  anticipate  that 
you  will  be  submitting  comments  but 
find  it  difficult  to  do  so  within  that 
period,  you  should  contact  the  OMB 
Desk  Officer  for  DOE  listed  below  as 
soon  as  possible. 

ADDRESSES:  Send  comments  to  Br>  on 
Allen,  OMB  Desk  Officer  for  DOE. 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget.  To  ensure  receipt  of  the 
comments  bv  the  due  date,  submission 
by  FAX  (202-395-7285)  or  e-mail 
(BAllen@omb.eop.govl  is  recommended. 
The  mailing  address  is  726  Jackson 
Place  NW.,  Washington,  DC  20503.  The 
OMB  DOE  Desk  Officer  may  be 
telephoned  at  (202)  395-3087.  (A  copy 
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of  your  comments  should  also  be 
provided  to  EIA's  Statistics  and 
Methods  Group  at  the  address  below.) 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Herbert  Miller.  To 
ensiu«  receipt  of  the  comments  by  the 
due  date,  submission  by  FAX  (202-287- 
1705)  ore-mail 

(herbert.miller@eia.doe.gov)  is 
recommended.  The  mailing  address  is 
Statistics  and  Methods  Group  {EI-70), 
Forrestal  Building,  U.S.  Department  of 
Energy.  Washington,  DC  20585-0670. 
Mr.  Miller  may  be  contacted  by 
telephone  at  (202)  287-1711. 
SUPPLEMENTARY  INFORMATION:  This 
section  contains  the  following 
information  about  the  energy 
information  collection  submitted  to 
OMB  for  review:  (1)  The  collection 
numbers  and  title;  (2)  the  sponsor  (i.e., 
the  Department  of  Energy  component); 
(3)  the  ciurent  OMB  docket  number  (if 
applicable);  (4)  the  type  of  request  (i.e, 
new,  revision,  extension,  or 
reinstatement);  (5)  response  obligation 
(i.e.,  mandatory,  voluntary,  or  required 
to  obtain  or  retain  benefits);  (6)  a 
description  of  the  need  for  and 
proposed  use  of  the  information;  (7)  a 
categorical  description  of  the  likely 
respondents;  and  (8)  an  estimate  of  the 
total  axmual  reporting  burden  (i.e.,  the 
estimated  number  of  likely  respondents 
times  the  proposed  frequency  of 
response  per  year  times  the  average 
hours  per  response). 

1.  EIA-176,  191,  857.  895,  910  and 
912,  "Natural  Gas  Data  Collection    ' 
Program  Package" 

2.  Energy  Information  Administration 

3.  OMB  Number  1905-0175 

4.  Three-year  approval  requested — In 
addition  to  the  changes  to  the  surveys 
outlined  in  the  Federal  Register  notice 
published  February  25.  2002.  on  pages 
8530—8532,  EIA  is  also  requesting  that 
companies  file  electronically,  either  by 
fax  or  e-mail,  unless  they  lack  the 
technology. 

5.  Mandatory  (Form  EIA-895  is 
voluntary) 

6.  The  Natural  Gas  Data  Collection 
Program  Package  forms  collect  basic  and 
detailed  natural  gas  production, 
processing,  transmission,  storage, 
deliveries,  and  price  data.  The  data  are 
published  by  the  EIA  and  are  used  by 
both  public  and  private  analysts. 
Respondents  include  natiual  gas 
pipeline  companies,  distributors, 
storage  operators,  marketers,  processing 
plant  operators,  and  State  agencies. 

7.  Business  or  other  for-profit;  State, 
Local  or  Tribal  Government 

8.  45.464  hours  (  2.047  respondents  x 
6.14  responses  per  year  x  3.6  hours  per 
response). 


Statutory  Authority:  Section  3507(h)(1)  of 
the  Paperwork  Reduction  Act  of  1995  (Pub. 
L.  104-13)(44  U.S.C.  3501  et  seq). 

Issued  in  Washington,  DC.  August  28. 
2002. 

Jay  H.  Casselberry, 

Agt^ncy  Clearance  Officer,  Statistics  and 
Methods  Group,  Energy  Information 
Administration. 

[FR  Doc.  02-22600  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  Of  Non-Project  Use  of  Project 
Lands  and  Waters  and  Soiictting 
Comments,  Motions  to  Intervene,  and 
Protests 

August  29,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 
Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Non-Project  Use 
of  Project  Lands  and  Waters. 

b.  Project  No:  2503-068. 

c.  Date  Filed:  May  28,  2002. 

d.  Applicant:  Duke  Energy 
Corporation. 

e.  Name  of  Project:  Keowee-Toxaway 
Hydroelectric  Project. 

f.  Location:  On  Lake  Keowee  at  The 
Cliffs  at  Keowee  Vineyards  Subdivision 
in  Pickens  County.  South  CaroHna.  The 
project  does  not  utilize  federal  or  tribal 
lands. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Mr.  E.M. 
Oakley,  Duke  Energy  Corporation,  PO 
Box  1006  (EC12Y).  Charlotte.  NC 
28201-1006.  Phone:  (704)  382-5778 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Brian 
Romanek  at  (202)  502-6175.  or  e-mail 
address:  brian.romanelc@ferc.gov. 

j.  Deadline  for  filing  comments  and 
motions:  September  30,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street.  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

k.  Description  of  Proposal:  Duke 
Energy  Corporation  proposes  to  |}ermit 


The  Cliffs  at  Keowee  Vineyards 
Subdivision  to  excavate  about  3.300 
cubic  yards  of  sediment  material  from 
the  bottom  of  Lake  Keowee  in  an  area 
about  785  feet  in  length,  49  feet  in 
width,  and  2.3  feet  in  depth.  The  total 
distiu-bed  area  would  be  1.21  acres  of 
lake  bottom.  The  purpose  of  this 
excavation  is  to  provide  safe  access  to 
the  previously  approved  cluster  dock 
facilities  serving  the  subdivision. 
Presently,  boat  access  during  periods  of 
low  water  level  is  difficult. 

1.  Location  of  Application:  This  filing 
is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS", 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST",  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 


q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22663  Filed  9-4-02;  8:45  am) 

BaUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Sunslilne  Act  Meeting,  Notice 

August  29,  2002. 

The  following  Notice  of  Meeting  is 
Published  Pursuant  to  Section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C.  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  September  5,  2002,  10 
a.m. 

PLACE:  Room  2C,  888  First  Street,  NE., 
Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
*  Note — Items  listed  on  the  agenda  may 
be  deleted  v\rithout  fiirther  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400.  This  is  a  list  of  matters 
to  be  Considered  by  the  Commission.  It 
does  not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
However,  all  public  documents  may  be 
examined  in  the  Reference  and 
Information  center. 

803rd — Meeting  September  5.  2002. 
Regular  Meeting.  10  a.m. 

Miscellaneous  Agenda 

M-1. 
Docket#  RM02-4,000.  Treatment  of  Critical 

Infrastructure  Information 
Other#s  PL02-1,000,  Treatment  of 

Previously  Public  Documents 

Markets,  Tariffe  and  Rates— Electric 

E-1. 

Omitted 
E-2. 

Omitted 
E-3. 

Omitted 
E^. 

Omitted 
E-5. 

Docket*  ER02-2294,  000.  New  England 
Power  Pool 

Other#s  ER02-1618.  001,  New  England 
Power  Pool.  ER02-1618,  002  New 
England  Power  Pool 
E-6. 


Omitted 

E-7.  . 

Omitted 
E-8. 

Omitted 
E-9. 

Omitted 
E-10. 

Omitted 
E-11. 

Omitted 
E-1 2. 

Omitted 
E-13. 
Docket*  ER02-2008.  000,  Duke  Energy 

Corporation 
Other#s  ER02-2008.  001.  Duke  Energy 
Corporation 
E-14. 
Docket*  ER02-2123.  001  Entergy  Services, 
Inc 
E-1 5. 

Omitted 
E-16. 

Omitted 
E-1 7. 

Omitted 
E-18. 
Docket*  ER02-488.  002,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
Other#s  ER02-488,  001.  Midwest 
Independent  Transmission  System 
Operator.  Inc. 
E-19. 

Omitted 
E-20. 

Omitted 
E-21. 

Omitted 
E-22. 

Omitted 
E-23. 

Omitted 
E-24. 
Docket*  EROl-2736.  000.  Niagara  Mohawk 

Power  Corporation 
Other*s  EROl-2803,  000.  Niagara  Mohawk 
Power  Corporation 
E-25. 

Omitted 
E-26. 

Omitted 
E-2  7. 

Docket*  EROl-3001,  003.  New  York 
Independent  System  Operator,  Inc. 
E-28. 

Omitted 
E-29. 
Docket*  ECOl-130,  000,  American  Electric 

Power  Service  Corp. 
Other*s  EROl-2668.  000,  American 
Electric  Power  Company,  Inc. 
E-30. 

Omitted 
E-31. 

Omitted 
E-32. 

Omitted 
E-33. 

Omitted 
E-34. 
Docket*  ELOO-95,  065.  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  into  Markets 
Operated  by  the  California  Independent 


System  Operator  Corporation  and  the 
California  Power  Exchange 
Other*s  ELOO-98,  054,  Investigation  of 
Practices  of  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange 
E-35. 

Docket*  ER02-430,  001,  Southern 

Companies  Services,  Inc. 
Other*s  ER02-430,  002,  Southern 
Companies  Services,  Inc. 
E-36. 

Omitted 
E-3  7 

Omitted 
E-38. 

Omitted 
E-39, 

Omitted 
E-40. 
Docket*  EL92-33,  008,  Barton  Village,  Inc., 
Village  of  Enosburg  Falls  Water  &  Light 
Department,  Village  of  Orleans,  and 
Swanton  Village,  Vermont  v.  Citizens 
Utilities  Company 
E^l. 

Omitted 
E-42. 
Docket*  EL02-73,  000.  Access  Energy 
Corporation 
E-43. 

Omitted 
E-44. 

Omitted 
E-45. 

Omitted 
E-46. 

Omitted 
E-47 

Docket*  ELOO-66,  000.  Louisiana  Public 
Service  Commission  and  the  Council  o) 
the  City  of  New  Orleans  v.  Entergy 
Corporation 
Other*s  EROO-2854.  000,  Entergy  Services, 
Inc..  EL95-33.  002,  Louisiana  Pubii( 
Service  Commission  v.  Entergy  Services, 
Inc. 
E^8. 
Docket*  EL99--14,  000.  Arizona  Public 
Service  Company  v,  Idaho  Power 
Company 
Other*s  EL99-44,  003,  Arizona  Public 
Service  Company  v.  Idaho  Power 
Company,  EL99-U4,  005,  Arizona  Public 
Service  Company  v.  Idaho  Power 
Company 
E-49. 

Docket*  EROl-1305,  000.  Westar 

Generating,  Inc. 
Other*s  EROl-1305,  001,  Westar 
Generating.  Inc.,  EROl-1305,  002,  Westar 
Generating,  Inc. 
E-50. 

Omitted 
E-51. 

Omitted 
E-5  2. 

Omitted 
E-53. 

Omitted 
E-54, 

Omitted 
E-55. 

Omitted 
E-56, 
Omitted 
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E-57. 

Omitted 
E-58. 

Omitted 
E-59. 
Docket#  ELOO-62,  047,  ISO  New  England 

Inc. 
Other#s  ELOO-62,  048,  ISO  New  England 
Inc.,  ELOO-62,  049,  ISO  New  England 
Inc..  ER98-3853.  014,  New  England 
Power  Pool,  ER98-3853,  015,  New 
England  Power  Pool,  ER98-3853,  016, 
New  England  Power  Pool 
E-60. 

Omitted 
E-61. 

Omitted 
E-62. 

Omitted 
E-63. 
Docket#  ER02-1705.  000.  Southwest  Power 

Pool,  Inc. 
Other#s  ER02-1705,  001,  Southwest  Power 
Pool,  Inc. 
E-64. 
Docket#  ER02-2313,  000,  Southwestern 
Electric  Power  Company 
E-65. 

Omitted 
E-66. 
Omitted 

Markets,  Tariff  and  Rates — Gas 

G-1. 

Omitted 
G-2. 

Omitted 
G-3. 

Omitted 

Omitted 
G-5. 

Omitted 
G-6. 

Omitted 
G-7. 

Omitted 
G-8. 

Docket*  RP02-309,  000,  Sunoco,  Inc. 
(R&M)  , 

G-9.  I 

Docket*  RP02-99,  000,  Shell  Offshore  Inc. 

Other#s  RPOl-245.  000,  Transcontinental 
Gas  Pipe  Line  Corporation,  RP02-144. 
000,  Superior  Natural  Gas  Corporation 
G-10. 

Docket*  RP99-^85,  000,  Enbridge 
Pipelines  (KPC) 
G-11. 

Omitted 
G-12. 

Omitted 
G-13. 

Omitted 
G-14. 

Omitted 
G-15. 

Omitted 
G-1 6. 

Omitted 
G-1 7. 

Omitted 
G-18. 

Omitted 
G-1 9. 

Omitted 


G-20. 

Omitted 
G-21. 

Omitted 
G-22. 

Omitted 
G-23. 

Omitted 
G-24. 

Omitted 
G-25. 

Omitted 
G-26. 

Omitted 
G-27. 

Omitted 
G-28. 

Docket*  RPOO-632,  010,  Dominion 
Transmission,  Inc. 

Energy  Projects — Hydro 

H-1. 

Omitted 
H-2. 

Omitted 
H-3. 

Omitted 
H-4. 

Omitted 
H-5. 

Omitted 

Energy  Projects — Certificates 

C-1. 

Omitted 
C-2. 

Omitted 
C-3. 

Docket*  CP02-27,  001,  Florida  Gas 
Transmission  Company 
C-4. 

Omitted 
C-5. 

Omitted 
C-6. 

Docket*  CP01^39,  001,  Columbia  Gas 
Transmission  Corporation 
C-7. 

Omitted 
C-8. 

Docket*  CP02-161,  000,  Ohio  Valley  Hub 
L.L.C. 

Other*S  PR02-15,  000,  Ohio  Valley  Hub 
L.L.C. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22665  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0001;  FRL-6830-2] 

Establishment  of  the  National  Pollution 
Prevention  and  Toxics  Advisory 
Committee 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Notice;  establishment  of 
advisory  committee. 


SUMMARY:  As  required  by  section  9(a)(2) 
of  the  Federal  Advisory  Committee  Act, 
we  are  giving  notice  that  EPA  is 
establishing  the  National  Pollution 
Prevention  and  Toxics  Advisory 
Committee  (NPPTAC).  The  purpose  of 
this  Committee  is  to  provide  a  forum  for 
a  diverse  group  of  individuals  to 
provide  advice,  information,  and 
recommendations  to  EPA's  Office  of 
Pollution  Prevention  and  Toxics  (OPPT) 
regarding  the  overall  policy  aiid 
operations  of  programs  undertaken  by 
the  office.  EPA  has  determined  that  this 
advisory  committee  is  in  the  public 
interest  and  will  assist  the  Agency  in 
performing  its  duties  as  prescribed  in 
the  Toxic  Substances  Control  Act,  the 
Pollution  Prevention  Act,  and  other 
applicable  statutes.  Copies  of  the 
Committee  Charter  will  be  filed  with  the 
appropriate  congressional  committees 
and  the  Library  of  Congress. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
general  information  contact:  Barbara 
Cunningham,  Acting  Director, 
Environmental  Assistance  Division 
(7408M),  Office  of  Pollution  Prevention 
and  Toxics,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (202)  554-1404;  e-mail  address: 
TSCA-Hotline@epa.gov. 

For  technical  information  contact: 
Mary  Hanley  (7401M),  Office  of 
Pollution  Prevention  and  Toxics, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  niunber:  (202) 
564-0316;  e-mail  address: 
hanley.mary@epa.gov. 

List  of  Subjects 

Environmental  protection. 

Dated:  August  27,  2002. 

Stephen  L.  Johnson, 

Assistant  Administrator  for  Prevention, 
Pesticides  and  Toxic  Substances. 

[FR  Doc.  02-22613  Filed  9-4-02;  8:45  am] 
BILLING  CODE  6560-W-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-7272-7] 

Meeting  of  the  Clean  Diesel 
Independent  Review  Panel 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Act, 
Public  Law  92-463.  notice  is  hereby 
given  that  the  Clean  Diesel  Independent 


Review  Panel  of  the  Clean  Air  Act 
Advisory  Committee  will  hold  its  fourth 
and  final  meeting  on  September  24  and 
25,  2002.  All  panel  meetings  are  open  to 
the  public.  The  preliminary  agenda  for 
this  meeting  will  be  available  on  the 
panel's  website  in  mid-September: 
http://www.epa.gov/air/caaac/ 
clean_diesel.html. 

DATES:  Tuesday,  September  24,  2002, 
from  10  a.m.  to  5:30  p.m.  Registration 
begins  at  9:30  a.m.  Wednesday, 
September  25,  2002.  from  8:30  a.m.  to 
4  p.m. 

ADDRESSES:  The  Latham  Hotel,  3000  M 
Street,  NW.,  Washington,  DC  20007, 
(202)  726-5000,  (202)  337-4250  (fax), 
http://www.thelatham.com/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Technical  Information:  Ms.  Mary 
Maimers,  Designated  Federal  Official, 
U.S.  EPA,  National  Vehicle  and  Fuels 
Emission  Laboratory,  Assessment  and 
Standards  Division,  2000  Traverwood, 
Ann  Arbor  MI  48105;  telephone:  (734) 
214-4873,  fax:  (734)  214-^051,  e-mail: 
iiianners.niaiy@epa.gov. 

Logistical  and  Administrative 
Information:  Ms.  Julia  MacAllister. 
FACA  Management  Officer,  National 
Vehicle  and  Fuels  Emission  Laboratory, 
Assessment  and  Standards  Division, 
2000  Traverwood,  Ann  Arbor  MI  48105; 
telephone:  (734)  214-4131,  fax:  (734) 
214-^816,  e-mail: 
macallister.julia@epa.gov. 

Current  Information:  http:// 
www.  epa  .gov/air/caaac/ 
clean_diesel.html.  Individuals  or 
organizations  wishing  to  provide 
comments  to  the  panel  should  submit 
them  to  Ms.  Manners  at  the  address 
above  by  September  30,  2002.  The  Clean 
Diesel  Independent  Review  Panel 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  vn-itten 
statements. 

Donald  E.  Zinger, 

Acting  Director.  Office  of  Transportation  and 
Air  Quality. 

[FR  Doc.  02-22607  Filed  9-4-02;  8:45  am] 
BILLING  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7273-3] 

National  Advisory  Council  on 
Environmental  Policy  and  Technology 
(NACEPT)  Superfund  Subcommittee 
Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Notice;  notification  of  public 
advisory  NACEPT  subcommittee  on 
Superfund;  open  meeting. 


SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  Public  Law 
92-463,  notice  is  hereby  given  that  the 
Superfund  Subcommittee,  a 
subcommittee  of  the  National  Advisory 
Council  on  Environmental  Policy  and 
Technology  (NACEPT),  will  meet  on  the 
date  and  time  described  below.  The 
meeting  is  open  to  the  public.  Seating 
will  be  on  a  first-come  basis  and  limited 
time  will  be  provided  for  public 
comment  on  each  day. 

DATES:  The  meeting  will  be  held  from 
8:30  a.m.  to  5:30  p.m.  on  September  23, 
2002;  from  8:00  a.m.  to  12:15  p.m.  on 
September  24,  2002. 

ADDRESSES:  The  meeting  will  take  place 
at  the  Marriott  Crystal  Gateway,  1700 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

SUPPLEMENTARY  INFORMATION: 

Agenda 

This  second  meeting  of  the  Superfund 
Subcommittee  will  involve  reports  from 
the  Subcommittee's  working  groups 
about  their  activities  since  the  last 
Subcommittee  meeting  in  June  2002. 
The  agenda  for  the  meeting  will  be 
available  online  at  http:/ /wwv^'.epa.gov/ 
oswer/ SFsub.htm  one  week  prior  to  the 
meeting's  occurrence. 

Public  Attendance 

The  public  is  welcome  to  attend  all 
portions  of  the  meeting.  Members  of  the 
public  who  plan  to  file  written 
statements  and/or  make  brief  (suggested 
5-minute  limit)  oral  statements  at  the 
public  sessions  are  encouraged  to 
contact  the  Designed  Federal  Officer. 
Each  day  will  have  one  public  comment 
period. 

FOR  FURTHER  INFORMATION  CONTACT:  Lois 
H.  Gartner,  Designated  Federal  Officer 
for  the  NACEPT  Superfund 
Subcommittee,  Office  of  Emergency  and 
Remedial  Response,  Office  of  Solid 
Waste  and  Emergency  Response,  MC 
5204G,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460,  (703)  603-9046. 

Dated:  August  30,  2002. 
Lois  H.  Gartner, 

Designated  Federal  Officer.  XACEPT 
Superfund  Subcommittee. 
[FR  Doc.  02-22611  Filed  9-4-02;  8:45  am] 
BILUNG  COOE  6S60-50-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7273-1] 

EPA  Science  Advisory  Board; 
Notification  of  Public  Advisory 
Committee  Meetings 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463. 
notice  is  hereby  given  of  a  meeting  of 
the  Radiation  Advisory  Committee 
(RAC)  of  the  U.S.  EPA  Science  Advisory 
Board  (SAB)  and  its  Multi-Agency 
Radiological  Laboratory  Analytical 
Protocols  (MARLAP)  Review  Panel.  The 
RAC  and  the  MARLAP  Review  Panel 
will  meet  on  the  dates  and  times  noted 
below.  All  times  noted  are  Eastern 
Time.  All  meetings  are  open  to  the 
public,  however,  seating  is  limited  and 
available  on  a  first  come  basis. 
Important  Notice:  Documents  that  are 
the  subject  of  SAB  reviews  are  normally 
available  from  the  originating  EPA  office 
and  are  not  available  from  the  SAB 
Office — information  concerning 
availability  of  documents  generated  by 
the  SAB  and  the  relevant  Program  Office 
is  included  below. 

1.  Multi- Agency  Radiological 
Laliaratory  Analytical  Protocols 
(MARLAP)  Review  Panel — September 
24-26,  2002  Meeting 

The  Multi-Agency  Radiological 
Laboratory  Analytical  Protocols 
(MARLAP)  Review  Panel  of  the 
Radiation  Advisory  Committee  (RAC)  of 
the  U.S.  EPA  Science  Advisory  Board 
(SAB)  (also  referred  to  as  the  "Review 
Panel,"  or  "Panel")  will  meet  on 
Tuesdav,  September  24,  2002  through 
Thursday,  September  26.  2002  to 
conduct  closure  edits  to  its  draft  report 
in  review  of  the  Multi-Agency 
Radiological  Laboratory  Analytical 
Protocols  (MARLAP)  Manual.'  The 
MARLAP  Review  Panel  previously  met 
on  April  8  (teleconference),  and  April 
23-25.  2002  (see  March  13,  2002.  67  FR 
11328-11330),  and  June  27,  2002 
(teleconference — see  June  12,  2002,  67 
FR  40288-40289).  Please  refer  to  the 
March  13,  2002  FR  for  the  charge  to  the 
MARLAP  Review  Panel. 

The  meeting  will  begin  on  Tuesday 
September  24  at  9  am  and  adjourn  no 
later  than  5:30  pm  that  day.  On 
Wednesday  September  25,  the  meeting 
may  begin  at  8:30  am  and  adjourn  no 
later  than  5:30  pm.  The  MARLAP 
Review  Panel  may  meet  on  the  third  and 
final  day  at  8:30  am  and  adjourn  no  later 
than  3:30  pm  in  the  rooms  assigned  for 
"break-out"  sessions.  The  meeting  will 
begin  in  EPA  Conference  Room  in7A 
in  the  EPA  East  Headquarters  Building, 
1201  Constitution  Avenue,  NW.. 


56830 


Federal  Register/ Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Notices 


Federal  Register / Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Notices 


56831 


56830 


Federal  Register /Vol.  67,  No.  172 /Thursday.  September  5,  2002 /Notices 


Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Notices 


56831 


\roi 


67 


Iss 
1 

7 
2 


SE 


2002 


Washington,  DC  20004.  "BreaJc-out" 
sessions  will  be  held  in  this  conference 
room  and  adjoining  room  1117B  and 
room  1150  as  appropriate  and  if  needed. 
For  further  information  concerning  the 
meeting,  please  contact  the  individuals 
listed  at  the  end  of  this  FR  notice. 

Purpose  of  the  Meeting 

The  purpose  of  this  public  meeting  is 
to  confer  on  edits  to  the  public  draft 
report  of  the  MARLAP  Review  Panel 
and  to  achieve  closure  on  the  report. 
The  need  for  subsequent  meetings  of  the 
MARLAP  Review  Panel  will  be 
discussed  at  this  meeting  and  schedules 
of  any  future  meetings  to  complete 
review  of  this  topic  will  be  discussed  if 
closure  is  not  achieved  at  this  meeting. 
Information  concerning  any  future 
public  meetings  will  appear  in  Federal 
Register  notices  as  appropriate.  The 
public  draft  MARLAP  Review  Panel 
report  is  not  yet  available,  but  will  be 
posted  on  the  SAB  Web  site  [http:// 
www.epa.gov/sab)  along  with  a 
proposed  meeting  agenda  approximately 
10  working  days  prior  to  the  MARLAP 
and  RAC  closure  meetings.  Hard  copies 
of  the  draft  report  will  be  available  at 
the  meeting. 

See  below  for  further  information  on 
availability  of  review  materials  and 
contact  information. 

2.  Radiation  Advisory  Committee  (RAC) 
Meeting — September  26,  2002 

The  Radiation  Advisory  Committee 
(RAC)  of  the  U.S.  EPA  Science  Advisory 
Board  (SAB),  the  parent  committee  of 
the  MARLAP  Review  Panel,  will 
conduct  a  public  meeting  on  Thursday- 
September  26,  2002.  The  meeting  will 
begin  on  Thursday  September  26  at  8:30 
am  and  adjourn  no  later  than  3:30  pm 
that  day.  There  will  be  some  overlap 
with  the  MARLAP  Review  Panel 
meeting  and  discussions  on  edits  to  the 
draft  MARLAP  report  which  started  on 
September  24,  2002.  The  meeting  will 
take  place  in  the  EPA  East  Conference 
Room  1117  in  the  EPA  East 
Headquarters  Building,  1201 
Constitution  Avenue,  NW..  Washington, 
DC  20004.  "Break-out"  sessions,  if 
needed  will  be  held  in  this  conference 
room  and  adjoining  room  1117B  and 
room  1150  as  appropriate  by  the 
MARLAP  Review  Panel.  For  further 
information  concerning  the  meeting, 
please  contact  the  individuals  listed  at 
the  end  of  this  FR  notice. 

Purpose  of  the  Meeting 

The  purpose  of  this  meeting  is  to:  (1) 
Complete  closure  by  the  Radiation 
Advisory  Committee  (RAC)  on  the  draft 
report  generated  by  the  MARLAP 
Review  Panel,  and  (2)  to  discuss,  plan 


and  schedule  proposed  projects  for  the 
RAC  or  Panels  to  be  formed  for  that 
purpose  scheduled  for  Fiscal  Year  2003. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  (SAB)  to  accept  written 
public  comments  of  any  length,  and  to 
accommodate  oral  pubhc  comments 
whenever  possible.  The  EPA  SAB 
expects  that  public  statements  presented 
at  its  meetings  will  not  be  repetitive  of 
previously  submitted  oral  or  written 
statements.  Oral  Comments:  In  general, 
each  individual  or  group  requesting  an 
oral  presentation  at  a  face-to-face 
meeting  will  be  limited  to  a  total  time 
of  ten  minutes  (unless  otherwise 
indicated).  For  teleconference  meetings, 
opportimities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Interested  parties 
should  contact  the  Designated  Federal 
Official  (DFO)  at  least  one  week  prior  to 
the  meeting  in  order  to  be  placed  on  the 
public  speaker  list  for  the  meeting. 
Speakers  may  attend  the  meeting  and 
provide  comment  up  to  the  meeting 
time.  Speakers  should  bring  at  least  35 
copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Comments:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows  95/ 
98  format)).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 
Should  comment  be  provided  at  the 
meeting  and  not  in  advance  of  the 
meeting,  they  should  be  in-hand  to  the 
DFO  up  to  and  immediately  following 
the  meeting.  The  SAB  allows  a  grace 
period  of  48  hours  after  adjournment  of 
the  public  meeting  to  provide  written 
comments  supporting  any  verbal 
comments  stated  at  the  public  meeting 
to  be  made  a  part  of  the  public  record. 
FOR  FURTHER  INFORMATION  CONTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  these  meetings 
or  who  wish  to  submit  brief  oral 


conmients  must  contact  Dr.  K.  Jack 
Kooyoomjian,  Designated  Federal 
Official,  MARLAP,  USEPA  Science 
Advisory  Board  (1400A).  Suite  6450, 
1200  Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4557;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
kooyoomjian.jack®epa.gov.  Requests  for 
oral  comments  must  be  in  writing  (e- 
mail,  fax  or  mail)  and  received  by  Dr. 
Kooyoomjian  no  later  than  noon  Eastern 
Time  five  business  days  prior  to  the 
meeting  date  (September  17,  2002  for 
the  two  meetings). 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  locations  or  the  call-in  number 
for  the  teleconference,  must  contact  Ms. 
Mary  Winston,  Management  Assistant, 
MARLAP,  EPA  Science  Advisory  Board 
(1400A),  Suite  6450,  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4538;  fax  at  (202)  501- 
0582;  or  via  e-mail  at 
winston.mary@epa.gov. 

A  copy  of  the  draft  agenda  for  each 
meeting  will  be  posted  on  the  SAB  Web 
site  [http://www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
10  days  before  that  meeting. 

Availability  of  Review  Materials 

There  are  seven  sponsoring  federal 
agencies,  commissions  and  departments 
(U.S.  Environmental  Protection  Agency, 
U.S.  EPA;  U.S.  Department  of  Energy, 
DOE;  U.S.  Nuclear  Regulatory 
Commission,  NRC;  U.S.  Department  of 
Defense,  DOD;  U.S.  National  Institutes 
of  Standards  and  Technology,  NIST; 
U.S.  Geologic  Survey,  USGS;  and  the 
U.S.  Food  and  Drug  Administration, 
FDA),  and  two  state  representatives 
(California  and  Kentucky)  for  the 
documents  that  are  the  subject  of  the 
review.  The  review  document  is 
available  electronically  at  the  following 
site  http://www.eml.doe/marlap/ .  For 
questions  and  information  pertaining  to 
the  review  document,  please  contact  Dr. 
Mary  E.  Clark,  Assistant  Director,  Office 
of  Radiation  and  Indoor  Air  (6601),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave,  NW.,  Washington. 
DC  20460;  tel.  (202)  564-9348,  FAX 
(202)  565-2043,  e-mail: 
clark.marye@epa.gov.  Dr.  Clark  will 
refer  you  to  the  appropriate  agency, 
commission  or  department  contact  for 
the  particular  issue  of  interest.  The 
review  document  which  is  the  subject  of 
this  review  is  cited  as  follows: 

Multi-Agency  Radiological  Laboratory 
Analytical  Protocols  (MARLAP)  Manual. 
Volume  I:  Chapters  1-9,  and  Volume  II: 
Chapters  10-20  and  Appendices,  NUREG- 


1576:  EPA  402-B-O1-003;  NTIS  PB2001- 
106745,  August  2001. 

-  The  above  document  and  any 
comments  received  to  date  on  a 
previous  Federal  Register  solicitation 
(see  66  FR  45972-45974.  August  31. 
2001;  see  also  http://www.epa.gov/ 
rpdwebOO/marlap/index.html)  can  be 
viewed  at  the  U.S.  Environmental 
Protection  Agency,  Office  of  Air  and 
Radiation  Docket  Pocket  Number  A- 
2001-16),  Room  M1500, 401  M  Street. 
SW.,  Washington,  DC  20460,  Tel.  (202) 
260-7548. 

General  Information 

Additional  information  concerning 
the  EPA  Science  Advisory  Board,  its 
structure,  function,  and  composition, 
may  be  found  on  the  SAB  Web  site 
{http://www.epa.gov/sab)  and  in  The 
FY2001  Aimual  Report  of  the  Staff 
director  which  is  available  from  the 
SAB  Pubhcations  Staff  at  (202)  564- 
4533  or  via  fax  at  (202)  501-0256. 
Committee  rosters,  draft  Agendas  and 
meeting  calendars  are  also  located  on 
our  website. 

Meeting  Access 

Individuals  requiring  special 
accommodation  at  testing,  including 
wheelchair  access  to  the  conference 
room,  should  contact  Dr.  Kooyoomjian 
at  least  five  business  days  prior  to  the 
meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  August  29,  2002. 
Vanessa  T.  Vu, 

Director.  EPA  Science  Advisory  Board  Staff 

Office. 

(FR  Doc.  02-22608  Filed  9-4-^2;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7273-2] 

EPA  Science  Advisory  Board  Staff 
Office  Invitation  to  a  Session  on  Public 
invotvement  In  EPA  Science  Advisory 
Board  Activities 

SUMMARY:  The  EPA  Office  of  the  Science 
Advisory  Board  (SAB)  is  inviting 
members  of  the  public  to  register  and 
attend  a  public  session  on  public 
involvement  in  SAB  Activities  or  to 
contribute  information  on  that  topic  by 
email  for  persons  unable  to  attend. 

The  session  will  be  held  at  the  Hotel 
Washington  at  515  15th  Street,  NW., 
Washington,  DC  20004  on  September 
26,  2002  from  9:30  a.m.  to  3  p.m..  The 
session  is  open  to  members  of  the  public 
who  register  in  advance.  However,  due 
to  limited  space,  participation  will  be 


on  a  first-come  basis.  For  further 
information  concerning  the  meeting, 
registration  procedures,  or  how  to 
contribute  information  to  the  EPA 
Science  Advisory  Board  Staff  Office  on 
the  subject  of  the  meeting,  please  see 
below. 

Purpose  and  Background:  This 
session  is  the  first  in  a  series  of  semi- 
annual sessions  that  the  Office  of  the 
EPA  SAB  Staff  plans  to  hold  with  the 
public  as  part  of  its  effort  to 
continuously  improve  policies  and 
procedures  at  the  Board.  The  purpose  of 
the  sessions  is  to  hear  public  concerns 
and  suggestions  for  additional 
improvements  in  SAB  policies  and 
procedures.  The  EPA  SAB  Staff  Office 
will  consider  these  concerns  and 
suggestions  as  it  develops  guidance  and 
plans  for  the  Staff  Office  and  as  it 
supports  the  Board.  The  SAB  Staff 
Office  will  report  on  public  concerns 
and  suggestions  to  the  EPA  SAB's 
Policies  and  Procedures  Subconunittee, 
as  appropriate. 

The  SAB  was  established  by  Congress 
in  1978  by  the  Environmental  Research, 
Development,  and  Demonstration 
Authorization  Act  (ERDDAA)  (42  U.S.C. 
4365).  Since  that  time,  the  EPA  Staff 
Office,  has  reported  directly  to  the 
Administrator  and  has  supported  the 
work  of  the  SAB.  Composed  of  non- 
Federal  government  experts,  the  SAB 
provides  the  Administrator  with 
outside,  independent  advice  on 
scientific,  engineering,  economics,  and 
social  sciences  issues  that  impact  the 
technical  basis  for  EPA  positions, 
including  regulations,  guidance,  and 
research  plans.  Generally,  the  SAB  does 
not  address  policy  aspects  of  problems 
confronting  the  Agency,  since  such 
matters  are  the  jurisdiction  and 
responsibility  of  the  EPA  Administrator. 

The  SAB  conducts  its  business  in 
public  view  and  benefits  from  public 
input  during  its  deliberations.  Through 
these  public  proceedings.  Agency 
positions  are  subjected  to  critical 
examination  by  leading  experts  in 
various  fields  who  serve  on  SAB 
Committees  and  Panels.  By  statute,  the 
Board  is  subject  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  that 
require  public  access  and  public  input 
into  the  advisory  processes. 

hi  addition,  the  EPA  SAB  Staff  Office 
is  holding  this  meeting  to  improve 
processes  for  public  access  and  public 
input,  as  part  of  the  Agency's  overall 
efforts  to  implement  its  Draft  Public 
hivolvement  Policy  (65  FR  82335- 
82345,  December  28,  2000).  Consistent 
with  that  policy,  the  SAB  Staff  Office 
recognizes  that  it  serves  the  general 
public,  because  every  person  living  in 
the  United  States  is  an  ultimate 


beneficiary  of  EPA  actions  to  protect 
public  health  and  the  environment 
when  those  actions  draw  upon  SAB 
advice.  Thus  the  Staff  Office  invites 
written  comments  (details  provided 
below  on  how  to  submit  those 
comments)  from  individuals  unable  to 
attend  the  September  26,  2002  session. 

Specific  Format  and  Topics  for  the 
September  26.  2002  Session.  A  draft 
agenda  for  the  session  will  be  posted  on 
the  SAB  website  on  or  about  September     ■ 
6,  2002.  The  session  will  include  a 
plenary  session  that  will  report  on 
recent  efforts  tc  strengthen  the  SAB's 
panel  formation  process  and  will  also 
orient  participants  to  the  two  major 
topics  for  discussion:  "Public 
Involvement  in  SAB  Meetings  and 
Report  Development"  and  the  "SAB's 
Public  Access  Web  site"  [http:// 
www.epa.gov/sab).  Break-out  sessions 
will  then  follow  and  allow  participants 
to  ask  questions  and  provide  input  on 
these  two  major  topics. 

At  the  break-out  session  on  Public 
Involvement  in  SAB  Meetings  and 
Report  Development,  topics  to  be 
covered  will  include:  participants' 
views  of  the  most  valuable  aspects  of 
the  current  process  and  participants' 
suggestions  for  additions  or  changes  to 
the  process. 

At  the  break-out  session  on  the  SAB's 
Public  Access  Web  site  [http:// 
www.epa.gov/sab),  topics  will  include: 
Participants'  views  of  the  most  valuable 
features  and  participants'  suggestions 
for  features  or  functions  to  add  or 
change. 

Participants  in  the  September  26, 
2002  session  will  have  the  opportunity 
to  participate  in  both  break-out  sessions. 

The  last  part  of  the  agenda  will  allow 
participants  to  identify-  topics  for  future 
sessions  being  planned  by  the  EPA  SAB 
Staff  Office. 

Registration  for  the  September  26, 
2002  Session.  Persons  wishing  to 
register  must  send  the  following 
information  by  September  19.  2002  to 
Ms.  Diana  Pozun,  Program  Specialist, 
EPA  Science  Advisory  Board  at 
pozun.diana@epa.gov.  Name,  Title, 
Organization,  telephone  number,  fax 
number,  email. 

Provision  of  Written  Comments  by 
Individuals  Unable  to  Attend  the 
September  26,  2002  Session.  Persons 
unable  to  attend  the  public  meeting  who 
wish  to  provide  written  comments  on 
the  specific  topics  identified  above  may 
send  those  comments  to  Dr.  Angela 
Nugent  of  the  Science  Advisory  Board 
Staff  by  email  at 
nugent.angela@epa.gov.  Written 
comments  received  prior  to  noon 
Eastern  time  on  September  25,  2002  will 
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be  included  in  the  discussion  at  the 
public  session. 

FOR  FURTHER  INFORMATION:  Members  of 
the  public  desiring  additional 
information  about  the  session  on 
September  26,  2002,  must  contact  Dr. 
Angela  Nugent,  Special  Assistant  to  the 
Director,  EPA  Science  Advisory  Board 
(1400A),  Suite  6450.  U.S.  EPA.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone  (202) 
564-4562;  FAX  (202)  501-0323;  or  via 
e-mail  at  nugent.angela@epa.gov. 
Information  on  meeting  logistics  can  be 
obtained  from  Ms.  Diana  Pozun, 
Program  Specialist,  EPA  Science 
Advisory  Board  (1400A),  Suite  6450, 
U.S.  EPA,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone/ 
voice  mail  at  (202)  564^533;  fax  at 
(202)  501-0323;  or  via  e-mail  at 
pozun.diana@epa.gov. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Ms. 
Pozun  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  August  29,  2002. 

Vanessa  T.  Vu, 

Director,  EPA  Science  Advisory  Board  Staff 
Office. 

[FR  Doc.  02-22609  Filed  9-^t-02:  8:45  am] 

NLUNG  CODE  6560-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY  . 

[FRL-7272-^] 

Motorola  52nd  Street  Superfund  Site, 
Ptioenix,  Arizona;  Notice  of  Proposed 
Administrative  Settlement 

AGENCY:  Environmental  Protection 
Agency. 

ACTION:  Notice;  Request  for  Public 
Comment. 

SUMMARY:  In  accordance  vkrith  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  of  1980  (CERCLA).  as  amended,  42 
U.S.C  9600  et  seq.,  notice  is  hereby 
given  that  a  proposed  Agreement  and 
Covenant  Not  to  Sue  (Prospective 
I*urchaser  Agreement)  associated  with 
the  Motorola  52nd  Street  Superfund  Site 
(the  Site)  was  executed  by  the  United 
States  Environmental  Protection  Agency 
(EPA)  on  August  28.  2002.  The 
Prospective  Piutihaser  Agreement  would 
resolve  certain  potential  claims  of  the 
United  States  under  sections  106  and 
107(a)  of  CERCLA,  42  U.S.C  9606  and 
9607(a),  and  section  7003  of  the 
Resource  Conservation  and  Recovery 


Act  (RCRA),  42  U.S.C.  6973,  against  the 
City  of  Phoenix,  a  municipal 
corporation  of  the  State  of  Arizona 
(Phoenix). 

Phoenix  plans  to  acquire  a  parcel  of 
land  comprising  0.5  acres  within 
Operable  Unit  2  of  the  Site  as  part  of  an 
expansion  of  Sky  Harbor  International 
Airport.  Phoenix  plans  to  use  this  parcel 
for  aviation-related  purposes,  including 
airfields,  terminals,  parking,  airport 
administrative  fimctions,  and  air  cargo 
and  aircraft  maintenance  operations. 
This  acquisition  is  the  latest  step  in  the 
airport  expansion  begun  in  2001,  when 
EPA  issued  the  first  Prospective 
Purchaser  Agreement  (Docket  No.  2000- 
06)  to  Phoenix,  covering  6  parcels,  22 
acres  in  extent.  According  to  the  terms 
of  this  proposed  Agreement,  Phoenix 
will  pay  EPA  $10,000,  will  provide 
access  to  the  parcel  to  EPA  as  necessary 
to  accomplish  cleanup  of  the  Site  and 
will  implement  institutional  controls  on 
this  property  if  requested  by  EPA. 

For  thirty  (30)  calendar  days 
following  the  date  of  publication  of  this 
notice,  EPA  will  receive  written 
comments  relating  to  the  proposed 
settlement.  If  requested  prior  to  the 
expiration  of  this  public  conunent 
period,  EPA  will  provide  an  opportunity 
for  a  public  meeting  in  the  affected  area. 
EPA's  response  to  any  comments 
received  will  be  available  for  public 
inspection  at  the  U.S.  Enviroiunental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  California  94105. 

DATES:  Comments  must  be  submitted  on 
or  before  October  7,  2002. 

ADDRESSES:  The  proposed  Prospective 
Purchaser  Agreement  and  additional 
background  documents  relating  to  the 
settlement  are  available  for  public 
inspection  at  the  U.S.  Environmental 
Protection  Agency,  75  Hawthorne 
Street,  San  Francisco,  CA  94105.  A  copy 
of  the  proposed  settlement  may  be 
obtained  from  WilUam  Keener, 
Assistant  Regional  Counsel  (ORC-1), 
Office  of  Regional  Counsel,  U.S.  EPA 
Region  LX,  75  Hawthorne  Street,  San 
Francisco,  CA  94105.  Comments  should 
reference  "City  of  Phoenix  PPA  #2, 
Motorola  52nd  Street  Site"  and  "Docket 
No.  2002-07,"  and  should  be  addressed 
to  William  Keener  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT: 

Willieun  Keener,  Assistant  Regional 
Counsel  (ORC-1),  Office  of  Regional 
Counsel,  U.S.  EPA  Region  IX,  75 
Hawthorne  Street,  San  Francisco,  CA 
94105;  phone:  (415)  972-3940;  fax:  (415) 
947-3570;  e-mail:  keener.biU@epa.gov 


Dated:  August  28,  2002. 

fane  Diamond, 

Acting  Director,  Superfund  Division,  U.S. 
EPA.  Region  IX. 

[FR  Doc.  02-22610  Filed  9-4-02;  8:45  am] 

BILUNG  COOE  6560-SO-P 


EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Sunshine  Act;  Meeting 

AGENCY  HOLDING  THE  MEETING:  Equal 
Employment  Opportimity  Commission 
(EEOC). 

DATE  AND  TIME:  Tuesday,  September  3, 
2002  at  10:30  a.m.  (Eastern  Time). 
PLACE:  Conference  Room  on  the  Ninth 
Floor  of  the  EEOC  Office  Building,  1801 
"L"  Street,  NW.,  Washington,  DC  20507. 
STATUS:  The  meeting  will  be  closed  to 
the  public. 

MATTERS  TO  BE  CONSIDERED: 

Closed  Session 

Litigation  Recommendation:  Amicus 
'  Curiae  Recommendation. 

Note:  Any  matter  not  discussed  or 
concluded  may  be  carried  over  to  a  later 
meeting.  (In  addition  to  publishing  notices 
on  EEOC  Commission  meeting  in  the  Federal 
Register,  the  Commission  also  provides  a 
recorded  announcement  a  full  week  in 
advance  on  future  Commission  sessions.) 

Please  telephone  (202)  663-7100 
(voice)  and  (202)  663-4074  (TTD)  at  any 
time  for  information  on  these  meetings. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Frances  M.  Hart,  Executive  Officer  on 
(202)  663-4070. 

Dated:  August  30,  2002. 
Frances  M.  Hart, 

Executive  Officer,  Executive  Secretariat. 
[FR  Doc.  02-22685  Filed  9-3-02;  10:02  am] 
BILUNG  CODE  67SO-06-M 


FEDERAL  COMMUNICATIONS 
COMMISION 

Notice  of  Public  information 
Collectlon(s)  Being  Reviewed  by  the 
Federal  Communications  Commission 

August  28,  2002. 

SUMMARY:  The  Federal  Commimications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 


displays  a  current  valid  control  number. 
No  person  shall  be  subject  to  any 
penalty  for  failing  to  comply  with  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nvunber. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  November  4, 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Conunission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554,  or 
via  the  Internet  to  lesmith@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s)  contact  Les 
Smith  at  202-418-0217  or  via  the 
Internet  at  lesmith@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0110. 

Title:  Application  for  Renewal  of 
License  for  AM,  FM,  TV  Translator,  or 
LPTV  Station. 

Form  Number:  FCC  Form  303-S. 

Type  of  Review:  Extension  of 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities;  Not-for-profit 
institutions. 

Number  of  Respondents:  5,492. 

Estimated  Time  per  Response:  1.0 
hours  (avg.). 

Frequency  of  Response:  Reporting 
once  every  8  years. 

Total  Annual  Burden:  5,288  hours. 

Total  Annual  Costs:  $1,560,851. 

Needs  and  Uses:  FCC  Form  303-S  is 
used  to  apply  for  renewal  of  a 
commercial  or  noncommercial  AM,  FM, 
or  TV  broadcast  station  and  FM 
translator,  TV  translator,  or  Low  Power 
TV  (LPTV)  broadcast  station  ficense. 
Form  303-S  is  used  to  seek  the  joint 
renewal  of  licenses  for  an  FM  or  TV 
translator  station  and  its  co-owned 
primary  FM,  TV,  or  LPTV  station.  The 
FCC  staff  use  data  from  Form  303-S  to 


assiu«  that  requisite  reports  for  an 
application  renewal  have  been  filed  and 
that  the  licensee  continues  to  meet  basic 
statutory  requirements  for  broadcast 
station  license.  An  applicant  must  post 
a  public  notice  to  inform  the  public  that 
the  station  has  filed  for  license  renewal. 

OMB  Control  Number:  3060-XXXX. 

Title:  Digital  Audio  Broadcasting 
Systems  And  Their  Impact  On  the 
Terrestrial  Radio  Broadcast  Service. 

Fonn  Number:  N/A. 

Type  of  Review:  New  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  12,000. 

Estimated  Time  per  Response:  2 
hours. 

Frequency  of  Response: 
Recordkeeping;  One-time  reporting 
requirement. 

Total  annual  burden:  24,000  hours. 

Total  Annual  Costs:  $30,000. 

Needs  and  Uses:  The  FCC  will  require 
station  licensees  to  provide  information 
relative  to  implementation  of  interim 
hybrid  digital  operations.  This 
information  will  provide  be  used  to 
provide  guidance  on  the  rate  of  the 
transition  from  analog  to  digital  radio 
broadcasting  in  the  various  radio 
markets;  to  confirm  continuing 
compliance  with  ciurent  radio 
frequency  radiation  (RFR)  exposure 
restrictions;  to  provide  updated 
transmitter  output  power  (TPO)  levels 
for  FM  stations;  and  to  assist  in  the 
resolution  of  interference  complaints,  if 
any,  which  may  arise  due  to  the 
commencement  of  digital  broadcasting. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22592  Filed  9-^-02;  8:45  ami 

BILUNG  CODE  6712-10-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[DA  02-2049] 

interim  Filing  and  Certification 
Requirements  Regarding  Submission 
of  Contracts  witti  AssignmentTTransfer 
of  Control  Applications 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Notice. 

summary:  In  this  Public  Notice,  the 
Media  Bureau  implements  a  Federal 
Communications  Commission  directive 
to  relax  the  requirement  that  assigiunent 
of  license/transfer  of  control  applicants 
submit  a  complete  and  unredactedxopy 
of  the  sale  contract  with  each 
assignment/transfer  application.  Such 


applicants  may  exclude  contract 
attachments  not  material  to  the 
Commission's  analysis  of  the 
transaction,  provided  that  they  also 
submit  an  exhibit  describing  each  of  the 
omitted  documents,  stating  both  the 
specific  reason(s)  for  the  omission  and 
the  basis  for  the  determination  that  the 
omitted  documentation  is  not  material 
to  the  Commission's  consideration  of 
the  subject  application. 
DATES:  Effective  August  22,  2002. 
ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nina  Shafran,  Deputy  Chief,  Audio 
Division,  Media  Bureau,  Federal 
Communications  Commission,  (202) 
418-2781. 

SUPPLEMENTARY  INFORMATION:  The  text  of 
the  Public  Notice  is  as  follows: 

The  Instructions  to  FCC  Forms  314 
(Application  for  Consent  to  Assignment 
of  Broadcast  Station  Construction 
Permit  or  License),  315  (Application  for 
Consent  to  Transfer  Control  of  Entity 
Holding  Broadcast  Station  Construction 
Permit  or  License),  and  316  (Short-Form 
Application  for  Consent  To  Assign 
Broadcast  Construction  Permit  or 
License  or  Transfer  of  Control  of  Entity 
Holding  Broadcast  Station  Construction 
Permit  or  License)  currently  require  the 
filing  of  "a  complete  and  final  copy  of 
the  unredacted  contract  for  the  sale  of 
the  authorizations  *   *   *,  including  all 
exhibits  and  attachments."  Applicants 
also  must  certify  whether  they  have 
complied  with  this  requirement. 

In  a  Memorandum  Opinion  and  Order 
released  today,  the  Commission 
concludes  that  the  contract  submission 
requirements  should  be  relaxed  to 
permit  applicants  to  exclude  contract 
attachments  that  are  not  material  to  the 
Commission's  analysis  of  the 
transaction  and  directs  the  staff  to  revise 
the  Forms'  Instructions  and 
certifications  accordingly.  See  LUh  Inc., 
Assignor,  FCC  No.  02-235  (released 
August  22,  2002)  (the  "LUf  Decision"]  1 
7.  Until  the  revised  Forms  are  issued, 
the  Media  Bureau  hereby  announces 
interim  filing  and  certification 
procedures,  effective  immediately,  as  set 
forth  in  the  LUJ  Decision.  Applicants 
that  submit  a  complete  and  final  copy 
of  the  sales  contract,  including  all 
exhibits  and  attachments,  may  respond 
"Yes"  to  the  applicable  Item  of  the 
relevant  Form.  Applicants — Assignors/ 
Licensees/Transferors  and  Assignees/ 
Transferees  alike — that  choose  to  omit 
certain  of  the  transaction  documents 
which  contain  information  that  is  not 
material  for  Commission  processing 
purposes  must  respond  "No"  to  the 
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applicable  Item  of  the  Form.  In  the  latter 
ciroimstance,  applicants  must  also 
submit  an  exhibit  describing  each  of  the 
omitted  dociunents,  stating  both  the 
specific  reason(s)  for  the  omission  and 
the  basis  for  the  determination  that  the 
omitted  dociunentation  is  not  material 
to  the  Commission's  consideration  of 
the  subject  application.  Examples  of 
documents  that  normally  would  not  be 
material  to  the  Commission's  processing 
of  the  apphcation  are  employee  benefit 
plans  and  lists  of  vendor  supply 
contracts  being  assumed  by  the  buyer. 

We  remind  applicants  that  the  failure 
to  submit  dociunentation  containing  all 
material  terms  of  an  agreement  for  the 
assignment  or  transfer  of  control  of  a 
broadcast  authorization,  including  the 
sales  price,  will  delay  processing  of  the 
application  and  may  result  in  the 
Bureau  providing  the  public  with  an 
additional  thirty-day  public  comment 
period  following  the  submission  of  all 
such  dociunentation. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22593  Filed  9-4-02;  8:45  am] 

BILUNG  0006  6712-01-P 


FEDEAAL  DEPOSIT  INSURANCE 
CORPORATION 

Notice  of  Agency  Meeting;  Sunshine 
Act 

Pxu-suant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  that 
at  11:02  a.ni.  on  Thvusday,  August  29, 
2002,  the  Board  of  Directors  of  the 
Federal  Deposit  Insurance  Corporation 
met  in  closed  session  to  consider 
matters  relating  to  the  Corporation's 
resolution  activities. 

In  calling  the  meeting,  the  Board 
determined,  on  motion  of  Director  John 
M.  Reich  (Appointive),  seconded  by 
Julie  L.  Williams,  acting  in  the  place 
and  stead  of  Director  John  D.  Hawke,  Jr. 
(Comptroller  of  the  Currency), 
conciured  in  by  Mr.  Richard  Riccobono, 
acting  in  the  place  and  stead  of  Director 
James  E.  Gilleran  (Director,  Office  of 
Thrift  Supervision),  and  Chairman 
Donald  E.  Powell,  that  Corporation 
business  required  its  consideration  of 
the  matters  on  less  than  seven  days' 
notice  to  the  public;  that  no  earlier 
notice  of  the  meeting  was  practicable; 
that  the  public  interest  did  not  require 
consideration  of  the  matters  in  a 
meeting  open  to  pubUc  observation;  and 
that  the  matters  could  be  considered  in 
a  closed  meeting  by  authority  of 
subsections  (c)(4),  (c)(6),  (c)(8). 


{c)(9)(A)(ii),  and  (c)(9)(B)  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b{c)(4),  (c)(6),  (c)(8), 
(c)(9)(A)(ii),  and  (c)(9)(B)). 

The  meeting  was  held  in  the  Board 
Room  of  the  FDIC  Building  located  at 
550— 17th  Street,  NW.,  Washington,  DC. 

Dated:  September  3.  2002. 
Federal  Deposit  Insurance  Corporation. 

Valerie ).  Best, 

Assistant  Executive  Secretary. 

[FR  Doc.  02-22699  Filed  9-3-02;  11:04  am] 

BILUNG  CODE  e714-01-M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Notices 

AGENCY:  Federal  Election  Conunission. 

DATE  AND  TIME:  Tuesday,  September  10. 

2002  at  10  a.m. 

place:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

rTEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pursuant  to  2 
U.S.C.  437g,  438(b),  and  Title  26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procedures  or  matters  affecting  a 
particular  employee. 
DATE  AND  TIME:  Thursday,  September  12, 
2002  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington, 
DC  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 
public. 
ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Notice  of  Proposed  Rulemaking  on 
Coordinated  and  Independent 
Expenditures. 

Alternative  Dispute  Resolution 
Program  Evaluation. 

Routine  Administrative  Matters. 
FOR  MORE  INFORMATION  CONTACT:  Mr. 
Ron  Harris,  Press  Officer,  Telephone: 
(202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

|FR  Doc.  02-22756  Filed  9-3-02;  2:57  pm] 

BILUNG  CODE  671S-01-M 


FEDERAL  RESERVE  SYSTEM 

Change  in  BanIc  Control  Notices; 
Acquisition  of  Shares  of  Bank  or  Bank 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 


Control  Act  (12  U.S.C.  1817(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  18,  2002. 

A.  Federal  Reserve  Bank  of  Kansas 
Oty  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1 .  Jason  Howard  Reed,  Dallas,  Texas; 
to  acquire  control  of  Grant  County  Bank, 
Medford,  Oklahoma. 

B.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  First  La  Grange  Bancshares,  Inc., 
Employee  Stock  Ownership  Plan,  La 
Grange,  Texas,  Falcon  National  Bank, 
San  Antonio,  Texas,  and  National  Bank 
&  Trust,  La  Grange,  Texas;  to  acquire 
voting  shares  of  First  La  Grange 
Bancshares,  Inc.,  La  Grange,  Texas,  and 
thereby  indirectly  acquire  voting  shares 
of  National  Bank  &  Trust,  La  Grange, 
Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System.  August  29.  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-22571  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t>y,  and 
Mergers  of  Bank  Hokling  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
piusuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act),  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
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inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  September  27, 
2002. 

A.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  Central  Financial  Corporation, 
Hutchinson,  Kansas;  to  acquire  25 
percent  of  the  voting  shares  of  Summit 
Bancshares,  Inc.,  Prescott,  Arizona,  and 
thereby  indirectly  acquire  Sununit 
Bank,  Prescott,  Arizona  (in  organization) 

2.  Summit  Bancshares,  Inc.,  Prescott, 
Arizona;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Summit  Bank, 
Prescott,  Arizona  (in  organization). 

Board  of  Governors  of  the  Federal  Reserve 
System,  August  29,  2002. 
Jennifer ).  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-22570  Filed  9-4-02;  8:45  am] 

BILLING  CODE  6210-01-S 


FEDERAL  RESERVE  SYSTEM 
Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 

Governors  of  the  Federal  Reserve 

System. 

TIME  AND  DATE:  11  a.m.,  Monday, 

September  9,  2002. 

PLACE:  Marriner  S.  Eccles  Federal 

Reserve  Board  Building,  20th  and  C 

Streets,  NW.,  Washington,  DC  20551. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED: 

1.  Personnel  actions  (appointments, 
promotions,  assignments, 
reassignments,  and  salary  actions) 
involving  individual  Federal  Reserve 
System  employees. 


2.  Any  items  carried  forward  from  a 
previously  aimoimced  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board; 202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
announcement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
aimouncement  that  not  only  lists 
applications,  but  also  indicates 
procediu-al  and  other  information  about 
the  meeting. 

Dated:  August  30,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-22684  Filed  9-3-02;  9:22  am] 

BILUNG  CODE  6210-01-^ 


FEDERAL  RESERVE  SYSTEM 

[Docket  No.  R-1 128] 

DEPARTMENT  OF  THE  TREASURY 

Office  of  the  Comptroiier  of  ttie 
Currency 

[Docket  No.  02-13] 

SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46432;  File  No.  87-32-02] 

Draft  Interagency  Wliite  Paper  on 
Sound  Practices  to  Strengttien  tiie 
Resilience  of  ttie  U.S.  Financial  System 

AGENCIES:  Board  of  Governors  of  the 
Federal  Reserve  System  (Board);  Office 
of  the  Comptroller  of  the  Currency, 
Treasury  (OCC);  and  Securities  and 
Exchange  Commission  (SEC). 
ACTION:  Request  for  comment. 

SUMMARY:  The  Federal  Reserve,  the 
Office  of  the  Comptroller  of  the 
Currency  and  the  Securities  and 
Exchange  Commission  are  publishing 
this  draft  white  paper  on  Sound 
Practices  to  Strengthen  the  Resilience  of 
the  U.S.  Financial  System  for  comment. 
The  New  York  State  Banking 
Department  and  the  Federal  Reserve 
Bank  of  New  York  also  participated  in 
drafting  the  paper.  The  New  York  State 
Banking  Department  is  issuing  the  paper 
separately  for  comment  by  interested 
persons.  The  federal  agencies  and  the 
New  York  State  Banking  Department  are 
referred  to  as  the  "agencies"  in  the 
paper.  The  paper  discusses  the  views  of 
the  agencies  on  sound  practices  based 


on  discussions  with  industry' 
representatives  on  how  the  events 
surrounding  September  1 1 ,  2001 .  have 
altered  business  recover^'  and 
resumption  expectations  for  purposes  of 
ensuring  the  resilience  of  the  U.S. 
financial  system  and  seeks  comments  on 
those  views. 

DATES:  Comments  must  be  received  on 
or  before  October  21,  2002. 

ADDRESSES:  Comments  should  be 
directed  to: 

Board:  Comments  should  refer  to 
Docket  No.  R-1 128  and  should  be 
submitted  to  Ms.  Jennifer ).  )ohnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW,  Washington. 
DC  20551.  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
may  also  be  delivered  to  the  Board's 
mail  facility  in  the  West  Courtyard 
between  8:45  a.m.  and  5:15  p.m., 
located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  NW. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  of  the 
Martin  Building  between  9  a.m.  and  5 
p.m.  on  weekdays  pursuant  to  §  261.12. 
except  as  provided  in  §  261.14,  of  the 
Board's  Rules  Regarding  Availability  of 
Information.  12  CFR  261.12  and  261.14. 

OCC:  Please  direct  all  comments 
concerning  this  paper  to:  Office  of  the 
Comptroller  of  the  Currency,  250  E 
Street,  SW.,  Public  Information  Room, 
Mail  Stop  1-5,  Washington,  DC  20219, 
Attention:  Docket  No.  02-13;  fax 
number  (202)  874^448;  or  Internet 
address:  regs.comments@occ.treas.gov. 
Due  to  recent  temporary'  disruptions  in 
the  OCC's  mail  service,  we  encourage 
the  submission  of  comments  by  fax  or 
e-mail  whenever  possible.  Comments 
may  be  inspected  and  photocopied  at 
the  OCC's  Public  Reference  Room.  250 
E  Street.  SW.  Washington,  DC.  You  can 
make  an  appointment  to  inspect 
comments  by  calling  (202)  874-5043. 

SEC:  All  comments  concerning  the 
paper  should  be  submitted  in  triplicate 
to  Jonathan  G.  Katz,  Secretary. 
Securities  and  Exchange  Commission. 
450  5th  Street,  NW..  Washington.  DC 
20549-0609.  Comments  can  be 
submitted  electronically  at  the  following 
E-mail  address:  rule-comments@sec.gov. 
All  comment  letters  should  refer  to  File 
No.  S7-32-02;  this  file  number  should 
be  included  on  the  subject  line  if  E-mail 
is  used.  All  comments  received  will  be 
available  for  public  inspection  and 
copying  in  the  Commission's  Public 
Reference  Room.  450  5th  Street.  NW.. 
Washington,  DC  20549.  Electronically 
submitted  comment  letters  will  be 
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posted  on  the  Commission's  Internet 
Web  site  (http://www.sec.gov). 
FOR  FURTHER  INFORMATION  CONTACT: 
Board:  Jeffrey  Marquardt,  Associate 
Director,  Division  of  Reserve  Bank 
Operations  and  Payment  Systems  (202) 
452-2360;  or  Angela  Desmond, 
Assistant  Director,  Division  of  Banking 
Supervision  and  Regulation  (202)  452- 
3497. 

OCC:  Ralph  Sharpe,  Deputy 
Comptroller  for  Baiik  Technology  (202) 
874—4572;  or  Aida  Plaza  Carter, 
Director,  Bank  Information  Technology 
Operations  (202)  874-4740. 

SEC:  David  Shillman.  Counsel  to  the 
Director,  Division  of  Market  Regulation 
(202)  942-0072;  or  Peter  Chepucavage. 
Attorney  Fellow  (202)  942-0163. 
SUPPLEMENTARY  INFORMATION:  Based  on 
in-depth  discussions  with  industry 
representatives,  the  agencies  have 
reached  certain  conclusions  regarding 
the  necessity  to  assure  the  resilience  of 
critical  U.S.  financial  markets  in  the 
face  of  wide-scale,  regional  disruptions 
and  identified  a  number  of  sound 
practices  to  strengthen  the  resiliency  of 
the  overall  U.S.  financial  system  and  the 
respective  U.S.  flnancial  centers. 
Ensuring  the  resilience  of  critical 
financial  markets  requires  that  core 
clearing  and  settlement  organizations 
and  other  firms  that  play  significant 
roles  in  critical  financial  markets,  many 
of  which  enjoy  the  benefits  of  operating 
out  of  major  financial  centers,  will  be 
able  to  perform  their  critical  activities 
even  in  the  event  of  a  wide-scale, 
regional  disruption. 

The  agencies  are  seeking  comment  on 
the  sound  practices  disqussed  below. 
Upon  issuance  of  a  final  paper,  the 
agencies  intend  to  incorporate  these 
sound  practices  into  supervisory 
expectations  or  other  forms  of  guidance. 
This  paper  is  meant  to  supplement  the 
agencies'  respective  existing  policies 
and  other  guidance  on  business 
continuity  planning  by  financial 
institutions.  Because  of  the  criticality  of 
protecting  the  financial  system  after 
September  11.  the  sound  practices  focus 
on  minimizing  immediate  systemic 
effects  of  wide-scale  regional  disruption 
of  critical  wholesale  financial  markets 
and  therefore  do  not  address  issues 
relating  to  retail  financial  services. 

Section  I  of  this  paper  discusses 
business  continuity  objectives  that  have 
special  importance  after  September  1 1 
and  their  scope  of  application.  Section 
II  provides  the  agencies'  preliminary 
conclusions  with  respect  to  key  factors 
affecting  the  resilience  of  critical 
markets  and  activities  in  the  U.S. 
financial  system;  sound  practices  to 
strengthen  financial  system  resilience: 


and  an  appropriate  timetable  for 
implementing  these  sound  practices. 
Section  III  contains  a  summary  and 
analysis  of  the  industry  discussions  that 
provided  a  basis  for  the  agencies' 
preliminary  conclusions,  with  a  focus 
on  private-sector  perspectives;  recovery 
of  critical  activities;  confidence  in 
recovery  and  resumption  plans  through 
use  or  testing;  and  implementation 
considerations.  Section  IV  outlines  next 
steps  following  issuance  of  the  agencies' 
final  views.  Section  V  concludes  this 
paper  with  a  request  for  comment  on  the 
sound  practices. 

Draft  Interagency  White  Paper  on 
Sound  Practices  to  Strengthen  the 
Resilience  of  the  U.S.  Financial  System 

I.  Business  Continuity  Objectives  and 
Scope  of  Application 

The  Federal  Reserve,  the  Office  of  the 
Comptroller  of  the  Currency,  the 
Securities  and  Exchange  Commission 
and  the  New  York  State  Banking 
Department  (the  agencies)  have  been 
meeting  with  industry  participants  to 
analyze  the  lessons  learned  ft'om  the 
events  of  September  11,  with  a  view 
towards  strengthening  the  overall 
resilience  of  the  U.S.  financial  system  in 
the  event  of  a  wide-scale,  regional 
disruption.  This  effort  began  with  a  set 
of  interviews  with  a  number  of  large 
banking  and  securities  firms,  clearing 
and  settlement  organizations,  and 
payment  system  operators  to  identify 
"what  worked"  and  what  could  be 
improved  going  forward.  On  February 
13,  2002,  the  agencies  issued  a 
discussion  note  on  lessons  learned  and 
their  implications  for  business 
continuity.'  On  February  26,  the 
agencies  met  with  a  group  of  large 
financial  firms  and  financial  utilities  to 
discuss  these  findings,  identify  areas  of 
consensus,  and  exchange  views  on  how 
industry  members  can  act  as  catalysts  in 
achieving  greater  internal  and  industry 
resilience.-  Out  of  these  and  a  series  of 
in-depth,  follow-up  discussions,  the 
agencies  identified  broad  consensus  on 
three  business  continuity  objectives  that 
have  special  importemce  after  September 
11: 

•  Rapid  recovery  and  timely 
resumption  of  critical  operations 
following  a  wide-scale,  regional 
disruption: 

•  Rapid  recovery  and  timely 
resumption  of  critical  operations 
following  the  loss  or  inaccessibility  of 


'  The  note  is  posted  on  each  of  the  agencies  web 

sites.  See.  e  o..  httpJ/www.sec.gov/divisions/ 
warketrpg/lfssonslearned.htm. 

'The  siimmarv  is  posted  on  each  of  the  agencies 
web  sites.  See.  e.g..  http://H-ww.federalreserve.gov/ 
boarddocs/staff reports/. 


staff  in  at  least  one  major  operating 
location;  and 

•  A  high  level  of  confidence,  through 
ongoing  use  or  robust  testing,  that 
critical  internal  and  external  continuity 
arrangements  are  effective  and 
compatible. 

Based  on  this  extensive  dialogue,  the 
agencies  have  reached  certain 
preliminary  conclusions  with  respect  to 
the  factors  affecting  the  resilience  of 
critical  markets  and  activities  in  the 
U.S.  financial  system;  sound  practices  to 
strengthen  financial  system  resilience; 
and  an  appropriate  timetable  for 
implementing  these  sound  practices. 
Following  a  public  comment  period,  the 
agencies  will  issue  in  final  form  their 
views  on  sound  practices  for 
strengthening  the  resilience  of  the 
financial  system  in  the  event  of  a  wide- 
scale,  regional  disruption.  The  agencies 
are  issuing  their  views  to  guide  financial 
organizations  as  they  complete  their 
reviews  of  business  continuity  plans 
and  make  strategic  investments  to 
strengthen  their  capabilities. 

The  agencies  view  these  sound 
practices  as  being  most  applicable  to 
organizations  that  present  a  type  of 
systemic  risk  should  they  be  unable  to 
recover  or  resume  critical  activities  that 
support  critical  markets.  In  this  context, 
"systemic  risk"  includes  the  risk  that 
the  failure  of  one  participant  in  a 
transfer  system  or  financial  market  to 
meet  its  required  obligations  will  cause 
other  participants  to  be  unable  to  meet 
their  obligations  when  due,  causing 
significant  liquidity  or  credit  problems 
and  threatening  the  stability  of  financial 
markets.  *  The  organizations  that  could 
present  such  systemic  risk  should  they 
be  imable  to  recover  (i.e.,  complete)  and 
resume  [i.e.,  carry  on)  critical  activities 
consist  of  core  clearing  and  settlement 
organizations.  Other  firms  that  play  a 
significant  role  in  critical  financial 
markets  also  could  contribute  to 
systemic  risk  should  they  be  unable  to 
recover  critical  activities.  These 
organizations  and  key  terms  are 
described  more  fully  below. 

Critical  markets  provide  the  means  for 
banks,  securities  firms,  and  other 
financial  institutions  to  adjust  their  key 
cash  and  securities  positions  and  those 
of  their  customers  in  order  to  manage 
significant  liquidity,  market,  and  other 
risks  to  their  organizations.  Critical 
markets  also  provide  support  for  the 
provision  of  a  wide  range  of  financial 
services  to  businesses  and  consumers  in 


'The  use  of  the  term  "systemic  risk"  in  this  paper 
is  based  on  the  international  definition  of  systemic 
risk  in  payments  and  settlement  systems  contained 
in  "A  glossary  of  terms  in  payment  and  settlement 
systems,"  Committee  on  Payment  and  Settlement 
Systems,  Bank  for  International  Settlements  (2001). 


the  United  States.  Certain  markets  such 
as  the  Federal  funds  and  government 
securities  markets  also  support  the 
implementation  of  monetary  policy.  For 
purposes  of  this  paper,  "critical 
markets"  are  defined  as  the  markets  for 

•  Federal  funds,  foreign  exchange  and 
commercial  paper 

•  Government,  corporate,  and 
mortgage-backed  securities 

•  "Core  clearing  and  settlement 
organizations"  consist  of  market  utiUties 
that  provide  critical  clearing  and 
settlement  services  for  financial  markets 
and  large  value  payment  system 
operators.  Core  clearing  and  settlement 
organizations  also  consist  of  firms  that 
provide  similar  critical  clearing  and 
settlement  services  for  critical  financial 
markets  in  sufficient  volume  or  value  to 
present  systemic  risk  in  their  sudden 
absence,  and  for  whom  there  are  no 
viable  immediate  substitutes. 

•  "Firms  that  play  significant  roles  in 
critical  financial  markets"  are  those  that 
participate  in  sufficient  voltmie  or  value 
such  that  their  failure  to  perform  critical 
activities  by  the  end  of  the  business  day 
could  present  systemic  risk.  There  are 
different  ways  to  gauge  the  significance 
of  such  firms  in  critical  markets.  The 
agencies  believe  that  many  if  not  most 
of  the  15-20  major  banks  and  the  5-10 
major  securities  firms,  and  possibly 
others,  play  at  least  one  significant  role 
in  at  least  one  critical  market.  In  the 
context  of  these  sound  practices,  the 
agencies  are  considering  the  benefit  of 
providing  additional  guidance  (e.g.,  in 
terms  of  market-share  or  dollar-value 
thresholds)  to  help  firms  identify  the 
category  into  which  they  fall  for  the 
specific  activities  they  perform. 

For  purposes  of  these  sound  practices, 
a  "wide  scale,  regional  disruption"  is 
one  that  causes  a  severe  disruption  of 
transportation,  telecommimications, 
power,  or  other  critical  infrastructure 
components  across  a  metropolitan  or 
other  geographic  area  and  its  adjacent 
commwTiities  that  are  economically 
integrated  with  it;  or  that  results  in  a 
wide-scale  evacuation  or  inaccessibility 
of  the  population  within  normal 
conunuting  range  of  the  disruption's 
origin. 

n.  Resilience  of  Critical  Markets  and 
Activities  in  the  U.S.  Financial  System 
and  Sound  Practices 

A.  Resilience  of  Critical  Markets  and 
Activities  in  U.S.  Financial  System 

Critical  Markets.  The  resilience  of  the 
U.S.  financial  system  in  the  event  of  a 
wide-scale,  regional  disruption  rests  on 
the  rapid  recovery  and  resumption  of 
critical  financial  markets  defined  above 
and  the  activities  that  support  them. 


Recovery  of  Critical  Activities.  The 
rapid  restoration  of  critical  financial 
markets,  and  the  avoidance  of  potential 
systemic  risk,  requires  firms  that  play 
significant  roles  in  those  markets  to 
recover  business  processes  and 
functions  sufficient  to  complete  critical 
activities  by  the  end  of  each  business 
day.  These  critical  activities  are: 

(a)  Completing  pending  large-value 
payment  instructions; 

(b)  Clearing  and  settUng  material 
pending  transactions; 

(c)  Meeting  material  end-of-day 
funding  and  collateral  obligations 
necessary  to  assiue  the  performance  of 
items  (a)  and  (b)  above; 

(d)  Managing  material  open  firm  and 
customer  risk  positions,  as  appropriate 
and  necessary  to  asstue  the  performance 
of  items  (a)  through  (c)  above; 

(e)  Commimicating  firm  and  customer 
positions  necessary  to  assure  the 
performance  of  items  (a)  through  (d) 
above,  reconciling  the  day's  records, 
and  safeguarding  firm  and  customer 
assets;  and 

(f)  Performing  all  support  and  related 
functions  that  are  integral  to  the  above 
critical  activities. 

Recovery  and  Resumption  of  Critical 
Activities.  The  rapid  resumption  of 
critical  financial  markets  requires  that 
core  clearing  and  settlement 
organizations  be  able  to  recover  and 
resiune  within  the  business  day  the 
critical  activities  they  perform  that 
support  the  recovery  of  critical  markets. 
These  include  the  recovery  of  critical 
activities  discussed  above  as  well  as  the 
resiunption  of: 

(a)  Processing  new  large-value 
payment  instructions; 

(b)  Clearing  and  settling  material  new 
transactions; 

(c)  Managing  material  ongoing 
funding  and  collateral  requirements 
necessary  to  assure  the  performance  of 
items  (a)  and  (b)  above; 

(d)  Managing  material  ongoing  firm 
and  customer  risk  positions,  as 
appropriate  and  necessary  to  assure  the 
performance  of  items  (a)  through  (c) 
above; 

(e)  Communicating  changes  in  firm 
and  customer  positions  necessary  to 
assure  the  performance  of  items  (a) 
through  (d)  above,  reconciling  the  day's 
records,  and  safeguarding  firm  and 
customer  assets;  and 

(f)  Performing  all  support  and  related 
functions  that  are  integral  to  the  above 
critical  activities. 

B.  Sound  Practices  to  Strengthen  U.S. 
Financial  System  Resilience 

The  agencies  have  identified  the 
following  sound  practices  for  core 
clearing  and  settlement  organizations 


and  other  firms  that  play  significant 
roles  in  critical  financial  markets.  The 
sound  practices  address  the  risks  of  a 
wide-scale,  regional  disruption  and 
strengthen  the  resilience  of  the  financial 
system.  They  also  reduce  the  potential 
for  a  regional  disruption  to  have  an 
undue  impact  on  one  or  more  critical 
markets  because  primary  and  back-up 
processing  facilities  and  staffs  are 
concentrated  in  a  particular  geographic 
region. 

1.  Identify  critical  activities.  Core 
clearing  and  settlement  organizations 
and  other  firms  that  play  significant 
roles  in  critical  financial  markets  should 
identify  all  the  critical  activities  they 
perform  in  support  of  critical  markets. 

2.  Determine  the  appropriate  recovery 
and  resumption  objectives.  Firms  that 
play  significant  roles  in  critical  financial 
markets  should,  at  a  minimum,  plan  to 
recover  on  the  same  business  day  the 
critical  activities  they  perform  that 
support  the  recovery  of  critical  markets. 
In  fact,  an  emerging  industry  objective 
appears  to  be  for  firms  that  play 
significant  roles  in  critical  financial 
markets  generally  to  set  a  recovery-time 
target  of  no  later  than  four  hours  after 
the  event.  Core  clearing  and  settlement 
organizations  should  plan  both  to 
recover  and  to  resume  fully  within  the 
day  their  critical  activities  that  support 
critical  financial  markets.  An  emerging 
industry  objective  appears  to  be  for  such 
organizations  generally  to  set  a 
resumption-time  target  no  later  than  two 
hours  after  the  event. 

3.  Maintain  sufficient  out-of-region 
resources  to  meet  recovery  and 
resumption  objectives.  Firms  that  play 
significant  roles  in  critical  markets,  at  a 
minimum,  should  have  back-up 
arrangements  with  sufficient  out-of- 
region  staff,  equipment,  and  data  to 
recover  their  critical  activities  within 
their  recovery-time  objectives.*  These 
arrangements  can  range  from  a  firm 
establishing  its  own  out-of-region  back- 
up facility  for  data  and  operations,  to 
arranging  for  the  use  of  remote 
outsourced  facilities.  The  objective  is  to 
minimize  the  risk  that  a  primary  and  a 
back-up  site,  and  their  respective  labor 
pools,  could  both  be  impaired  by  a 
single  wide-scale,  regional  disruption, 
including  one  centered  somewhere  in 
between  them.  Core  clearing  and 
settlement  organizations  should  have 
sufficient  out-of-region  resources  both  to 


<The  agencies  ar.;  not  recommending  as  a  sound 
practice  that  firms  move  their  primar>  sites  out  of 
center-city  locations.  There  are  many  important 
business  and  internal  control  reasons  for  havmg 
processing  sites  near  financial  markets  and  firms' 
headquarters.  It  is  the  separation  between  primary 
and  alternative  processing  sites  that  is  important  in 
promoting  resilience. 
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recover  and  to  resume  fully  their  critical 
activities  within  their  recovery  and 
resumption-time  objectives.  Although 
there  may  be  a  variety  of  approaches 
that  could  be  effective,  out-of-region 
back-up  locations  should  not  be 
dependent  on  the  same  labor  pool  or 
infrastructure  components  used  by  the 
primary  site,  and  their  respective  labor 
pools  should  not  both  be  vulnerable  to 
simultaneous  evacuation  or 
inaccessibility.  Infrastructiire 
components  include  transportation, 
telecommunications,  water  supply  and 
electric  power. 

4.  Routinely  use  or  test  recovery  and 
resumption  arrangements.  Firms  that 
play  significant  roles  in  critical  financial 
markets  and  core  clearing  and 
settlement  organizations  should 
routinely  use  or  test  their  individual 
internal  recovery  and  resumption 
arrangements  for  required  connectivity, 
functionality,  and  volume  capacity. 
Such  institutions  should  also  work 
cooperatively  to  design  and  to  schedule 
appropriate  cross-organization  tests  to 
assure  the  compatibility  of  individual 
recovery  and  resumption  strategies 
within  and  across  critical  markets. 

C.  Timetable  for  Developing  Plans  and 
Implementing  Sound  Practices 

Firms  should  be  enhancing  their 
business  continuity  plans  to  address 
wide-scale,  regional  disruptions, 
including  adoption  of  implementation 
plans  to  achieve  these  sound  practices. 
To  the  extent  that  these  sound  practices 
require  revisions  of  the  plans,  they 
should  be  completed  as  soon  as  possible 
and  no  later  than  180  days  after  the 
agencies  issue  their  final  views.  The 
agencies  recognize  that  firms  that  play 
significant  roles  in  critical  financial 
markets  are  in  different  stages  of  their 
planning  and  investment  cycles 
regarding  new  facilities,  technology, 
staffing,  and  business  processes. 
Fvulhermore,  some  have  built,  or  are  in 
the  process  of  establishing,  back-up  sites 
or  other  arrangements  that,  while 
improving  resilience,  may  not  be  fully 
consistent  with  these  sound  practices. 
Given  their  different  circumstances,  it 
may  take  some  firms  longer  than  others 
to  implement  all  of  these  sound 
practices  in  a  cost-effective  manner. 
Accordingly,  while  the  agencies 
recognize  the  need  for  some  flexibility 
in  implementation  timetables,  firms 
nevertheless  should  strive  to  achieve 
these  sound  practices  as  soon  as 
practicable.  All  core  clearing  and 
settlement  organizations,  however, 
should  begin  to  implement  plans  to 
establish  out-of-region  back-up 
resources  within  the  next  year. 


m.  Summary  and  Analysis  of  Industry 
Discussions 

A.  Private-Sector  Perspectives 

The  events  of  September  11 
underscored  the  fact  that  the  financial 
system  operates  as  a  network  of 
interrelated  markets  and  participants. 
The  behavior  of  an  individual 
participant  can  have  a  wide-ranging 
effect  beyond  its  inunediate 
coimterparties.  Firms  agreed  that  all 
participants  in  the  financial  system 
should  strive  to  incorporate  the  three 
business  continuity  objectives  into  their 
plans;  however,  they  also  made  clear 
that  "one  size  does  not  fit  all."  There 
was  agreement  that  some  critical 
activities,  including  safeguarding  and 
transferring  funds  and  financial  assets, 
are  so  vital  to  the  operation  of  the 
financial  system  that  they  should 
continue  with  minimal  disruption,  even 
in  the  event  of  a  wide-scale,  regional 
disruption. 

All  firms  recognize  the  importance  of 
critical  financial  markets  to  their  own 
operations  and  to  the  financial  system 
overall  in  the  event  of  a  wide-scale, 
regional  disruption.  Core  clearing  and 
settlement  organizations  play  a 
particularly  crucial  role  in  permitting 
firms  and  markets  that  are  affected  by 
the  event  to  recover  and  resume 
operations  as  well  as  in  permitting  firms 
and  markets  that  are  unaffected  to 
continue  to  operate.  For  example,  in 
order  for  firms  affected  by  a  disruption 
to  recover  critical  activities  by  the  end 
of  the  day,  including  clearing  and 
settling  pending  transactions,  clearing 
and  settlement  organizations  must 
themselves  be  able  to  recover  and 
resume  operations  within  the  day.  In 
addition,  if  some  firms  are  unaffected  by 
the  disruption  and  are  able  to  support 
the  continued  operation  of  critical 
markets  to  some  degree,  clearing  and 
settlement  organizations  must  be  able  to 
conduct  operations.  If  clearing  and 
settlement  organizations  are  not  able  to 
operate  in  such  circumstances,  they 
likely  will  contribute  to  the 
amplification  of  potential  systemic 
risks.  For  core  clearing  and  settlement 
organizations,  the  dimensions  of  this 
systemic  risk  would  likely  be  national 
and  even  international.  As  a  result  of 
these  considerations,  core  clearing  and 
settlement  organizations  recognize  that 
in  the  event  of  a  wide-scale,  regional 
disruption  they  must  be  able  to  both 
recover  and  fully  resume  critical 
activities  within  the  day,  and  typically 
within  a  very  limited  period  of  time. 
Firms  that  play  significant  roles  in 
critical  financial  markets  also  should 
meet  high  recovery  standards. 


The  agencies  have  found  that  industry 
participants  generally  recognize  their 
respective  roles  in  improving  the  overall 
resilience  of  the  financial  system  and 
have  made  it  a  priority  to  complete 
internal  preparations,  share  information 
and  coordinate  efforts.  Firms  indicated 
that  economic  trades-offs  and 
competitive  considerations  exist  in 
making  strategic  decisions  about 
business  continuity  that  require  the 
continuing  leadership  of  senior 
management  and  should  not  be  left  to 
the  discretion  of  individual  business 
units. 

B.  Recovery  of  Critical  Activities 

Business  continuity  plans  address  a 
variety  of  issues,  including  emergency 
response  procedures  assuring  the  safety 
of  personnel,  effective  internal  and 
external  communications,  and 
implementation  of  business  recovery 
and  business  resumption  strategies.  The 
business  continuity  planning  process 
involves  a  careful  enterprise-wide 
analysis,  including  an  assessment  of  the 
impact  of  an  unexpected  disruption  of 
business  processes  and  associated  risks. 
Among  other  things,  plans  are  designed 
to  manage  those  risks  by  arranging  for 
the  recovery  of  critical  activities  to 
permit  an  orderly  resolution  of 
outstanding  obligations.  Firms  also  are 
expected  to  monitor  their  business 
continuity  risks  by  testing  and  updating 
plans  periodically.^ 

Business  recovery  preparations  enable 
a  firm  to  recover  the  operation  of  a 
disrupted  business  process  or  function 
in  order  to  manage  firm  and  customer 
risks.^  At  a  minimum  this  includes 
recovery  of  those  "critical  activities" 
necessary  to  permit  the  clearance  and 
settlement  of  pending  transactions; 
management  and  reconcilement  of  firm 
and  customer  positions;  completion  of 
the  day's  large  value  payments;  and 
arranging  for  collateral  or  end-of-day 
funding.  This  also  includes  recovery  of 
activities  or  systems  that  support  or  are 
integrally  related  to  the  performance  of 
these  critical  business  processes  or 
functions.  Business  recovery 
preparations  related  to  these  critical 
activities  are  crucial  to  the  smooth 
operation  of  the  financial  system.  Given 
the  complex  interdependencies  of 
markets  and  among  participants, 
thorough  preparations  reduce  the 


*  There  are  numerous  sources  of  information  on 
sound  practices  for  business  continuity  planning. 
See.  e.g.  www.thelici.org;  http:/ /www. business- 
continuity. com:  www.bsi-global.com. 

*  The  goal  of  business  recovery  plans  is  the 
recovery  of  a  particular  activity  or  function,  and  not 
the  recovery  of  a  disabled  facility  or  system.  The 
goal  of  business  resumption  is  the  effecting  and 
processing  of  new  transactions  after  old 
transactions  have  been  completed. 
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potential  that  a  sudden  disruption 
experienced  by  a  few  firms  will  cascade 
into  market-wide  inefficiencies  and 
liquidity  dislocations.^  All  firms 
recognize  that  business  recovery  is  a 
core  element  of  more  comprehensive 
business  continuity  plans. 

In  discussions  with  industry 
members,  firms  often  stated  that  the 
financial  system  is  only  as  strong  as  its 
"weakest  link."  Each  firm  has  to  ensure 
that  its  business  continuity  plans 
provide  robust  business  recovery 
arrangements  for  the  activities  it 
performs  that  are  critical  to  the  smooth 
functioning  of  the  financial  system: 
wholesale  payments  processing,  and 
clearance  and  settlement  of  money 
market  instruments,  govenmient 
securities,  foreign  exchange,  commercial 
paper  and  other  corporate  securities. 
Industry  participants  also  recognize  that 
core  clearing  and  settlement 
organizations  represent  potential  single 
points  of  failure  in  the  financial  system 
and  therefore  have  the  greatest 
responsibility  for  ensuring  that  they  can 
recover  and  fully  resume  those  activities 
in  a  timely  manner.  They  also  believe 
that  firms  that  are  significant 
participants  in  one  or  more  critical 
markets  or  that  effect  a  substantial 
volume  or  value  of  wholesale  payments 
should  develop  robust  recovery  plans 
for  critical  activities  in  the  event  of  a 
wide  scale  disruption  when  their 
primary  sites  and  staffs  may  be 
inaccessible  for  some  duration. 

Once  a  firm  identifies  its  critical 
business  fimctions  and  processes,  it 
must  establish  recovery-time  targets 
sufficient  to  ensure  that  it  can  carry  out 
those  functions  and  processes  in  a 
manner  that  will  result  in  minimal 
disruption  to  the  financial  system.  This 
facilitates  the  compatibility  of  recovery 
plans  across  firms  and  helps  assure 
firms  are  able  to  participate  in  the 
financial  system  in  times  of  wide-scale, 
regional  disruptions.  A  number  of  firms 
stated  that  current  technology  permits 
recovery-time  targets  of  between  one  to 
four  hoiu-s  for  many  critical  activities, 
even  when  factoring  in  the  possibility  of 
needing  to  reconstruct  lost  data. 

In  establishing  recovery  targets  for 
critical  activities,  firms  are  coordinating 
their  plans  with  the  expectations  of 
their  respective  core  clearing  and 
settlement  organizations  and  peers. 
Some  payment  systems  already  have 
established  robust  recovery  targets.  Core 
clearing  and  settlement  organizations 
are  holding  themselves  to  an  intra-day 


recovery  target — generally  a  few  hours — 
and  it  is  expected  that  technology  will 
continue  to  improve  upon  those 
recovery  times.  Some  also  have,  or  are 
establishing,  recovery  times  for  their 
participants  and,  in  such  cases  suggest 
that  firms  establish  no  later  than  end-of- 
day  recovery  targets.  For  example, 
wholesale  payment  systems  have 
typically  required  participants  to 
recover  from  a  disruption  in  less  than 
four  hours,  and  many  firms,  including 
the  payment  systems  themselves,  are 
now  able  to  achieve  recovery  times  of 
substantially  less  than  two  hoiu^. 

Industry  members  generally  agree  that 
recovery  of  critical  activities  and 
processes  during  a  wide-scale,  regional 
disruption  requires  establishment  of 
some  level  of  out-of-region 
arrangements  for  critical  operations  and 
the  personnel  and  data  that  support 
them.  The  objective  of  establishing  out- 
of-region  arrangements  is  to  minimize 
the  risk  that  a  primary  site  and  a  back- 
up site,  and  their  respective  labor  pools 
could  be  impaired  by  a  single,  wide- 
scale,  regional  disruption.  Although 
there  may  be  other  approaches  that 
could  be  effective,  firms  generally  agree 
that  out-of-region  locations  should  not 
be  dependent  on  the  same  labor  pool  or 
infrastructure  components  used  by  the 
primary  site  and  should  not  be  affected 
by  a  wide-scale  evacuation  or  the 
inaccessibility  of  the  region's 
population.  Examples  of  such 
arrangements  include  a  fully  operational 
out-of-region  back-up  facility  for  data 
and  operations,"  and  utilizing 
outsourced  facilities  in  which 
equipment,  software  and  data  are  stored 
for  staff  to  activate.  With  this  in  mind, 
certain  core  clearing  and  settlement 
organizations,  which  are  widely 
expected  to  recover  and  resume 
operations  at  full  capacity  indefinitely, 
and  other  firms  that  play  significant 
roles  in  critical  financial  markets  are 
establishing  remote  back-up  facilities,  in 
some  cases  hundreds  or  even  thousands 
of  miles  away  from  the  primary  site. 
Some  firms  that  already  have  a  national 
or  multi-region  presence  are  planning  to 
utilize  out-of-region  offices  to  establish 
back-up  sites.  Many  are  finding  that 
there  is  the  potential  to  achieve  out-of- 
region  staffing  and  system  efficiencies 
by  cross  training  staff  or  utilizing 
underused  systems  to  share  or  shift 
loads.  Other  firms  that  play  significant 
roles  in  markets  or  in  effecting 


payments  also  are  developing  remote 
arrangements  to  ensure  that  they  can 
recover  critical  data  and  operations 
during  a  wide-scale  outage  within 
expected  recovery  time  targets.  A 
number  of  firms  in  the  process  of 
identifying  appropriate  recover\' 
arrangements  stated  that  the  events  of 
September  1 1  have  underscored  the 
importance  of  building  recovery 
strategies  and  capacities  into  their  basic 
business  processes.** 

Recovery  plans  must  anticipate  the 
need  to  have  sufficient  trained  staff 
located  at  or  near  the  back-up  site  to 
meet  recovery  objectives  and  plans  for 
resuming  a  critical  function  at  normal 
volumes  for  an  extended  duration. 
Firms  are  staffing  remote  back-up  sites 
in  a  variety  of  practical  and  cost- 
effective  ways.  For  example,  firms 
operating  active  back-up  sites  often  have 
full-time  staffs  who  regularly  perform 
the  critical  activities.  Other  firms  plan 
to  cross-train  staff  already  located  at 
remote  sites  so  that  they  are  able  to 
assume  responsibility  for  performing 
more  critical  back-up  operations  during 
an  outage  at  the  primar}'  site.  Firms  that 
outsource  their  business  resumption 
facilities  to  an  out-of-region  facility  may 
have  some  staff  located  there.  In  general, 
firms  that  establish  out-of-region 
facilities  recognize  that  relocating 
employees  is  useful  during  the  start-up/ 
training  period  of  developing  a  facility; 
however,  it  may  be  necessary  to  develop 
and  maintain  "local  talent"  to  operate 
these  facilities  in  the  event  of  an 
extended  outage  and  loss  or 
inaccessibility  of  staff  at  the  primar\' 
site.  Some  firms  do  not  have  sufficient 
volimies  to  warrant  establishing 
geographically  remote  back-up  facilities 
capable  of  providing  full  resumption 
over  the  near  term.  Nevertheless,  many 
are  taking  steps  to  provide  for  the  out- 
of-region  recovery  of  transactional  data 
and  other  resources  to  complete  critical 
activities  within  target  recovery  times. 

Ensuring  that  back-up  facilities  have 
access  to  current  data  is  a  critical 
component  of  business  recovery.  Firms 
recognize  that  out-of-region  facilities  fall 
beyond  the  current  distance  capacity  of 
some  high-volume,  synchronous 


^  Under  adverse  market  conditions  or  in  the  event 
of  credit  concerns  about  institutions,  liquidity 
dislocations  of  the  type  experienced  immediately 
after  September  11  could  be  seriously  compounded. 


"Generally  referred  to  as  "hot"  silos,  these 
facilities  are  fully  equippe.d  with  hardware  and 
software  necessarv  to  perform  critical  business 
functions  and  provide  access  to  replicated  data. 
This  approach  allows  a  firm  to  recover  a  function 
in  minutes  to  a  few  hours  depending  on  the 
integrity  of  the  data. 


"  A  numlier  of  firms  have  expressed  ( oncerns 
about  Ihe  reliability  of  ti'l('i:ommuni(  alionv  and 
other  infrastructure  providers,  and  Ihe  c  urri'iil 
limitations  on  an  individual  firm's  aliililv  to  ohtaui 
verifiable  redundancy  of  s<"r\  i(  e  fn)m  siii  h  c  arncrs. 
Firms  thai  have  oul-of-reKion  fa(  ilitics  obtain 
additional  diversity  in  their  tele< ommunicalioiis 
and  other  infraslrurlure  ser\iies  ihal  providi- 
additional  ri^silience  in  i-iisurin);  re(  ovit\  oI  i  rilii  ,il 
operations   Individual  finaiRjai  firms  an'  aim 
launf.hing  industry-wide  i-fforts  to  explore  common 
infrastructure  issues  and  approaches. 
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mirrored  disk  back-up  technology,'" 
and  those  establishing  such  facilities  are 
taking  a  number  of  steps  to  minimize 
the  potential  for  losing  data  in  transit. 
For  example,  a  number  of  firms  are 
transmitting  data  continuously  to  local 
and  remote  back-up  data  centers 
resulting  in  multiple  back-up  databases. 
Others  are  sending  more  frequent 
batches  to  their  remote  back-up  sites  or 
to  data  storage  locations  electronically. 
Some  firms  maintain  multiple  replicas 
of  their  databases  at  various  locations 
that  can  be  accessed  for  production  and 
other  uses.  In  addition,  a  number  of 
firms  are  establishing  active  back-up 
arrangements  that  permit  the  primary 
site  automatically  to  shift  production 
with  little  or  no  staff  involvement, 
providing  a  very  rapid  recovery 
capability.  These  steps  can  significantly 
reduce  the  amount  of  time  it  takes  to 
recover  lost  transactions  and  improve 
the  ability  of  a  firm  to  recover  the 
function  or  process.  Technology  is 
evolving  rapidly  in  this  area:  for 
example,  software  and  hardware 
innovations  are  expected  to  provide  the 
ability  to  maintain  synchronous 
databases  at  even  longer  distances. 
Some  firms  are  establishing  systems  and 
business  strategies  that  permit  the  use  of 
continued  improvements  in  technology 
to  achieve  the  greatest  geographical 
diversity  practicable. 

Sound  planning  includes  developing 
flexible  plans  that  incorporate 
alternative  recoven,"  and  resumption 
arrangements.  These  plans  often  can  be 
activated  to  respond  to  more  commonly 
experienced  contingencies  that  affect 
fairly  small  geographic  areas  and  were 
the  subject  of  most  plans  before 
September  11.  For  example,  some  firms 
that  require  real-time  data  back-up  have 
or  are  establishing  in-region  back-up 
sites  that  employ  synchronous 
technology  and  are  easily  accessible  in 
situations  that  do  not  involve  a  wide 
area  disruption.  Other  examples  include 
developing  numerous  small  recoven,' 
sites  that  are  locally  accessible  by 
employees  and  can  be  used  to  perform 
essential  business  functions:  requiring  a 
percentage  of  employees  in  a  function  to 
telecommute  each  day;  dividing 
employees  into  shifts  over  a  24  hour 
period:  and  modifying  information 
systems  security  access  protocols  to 
permit  access  to  desk  tops  and  data  from 
home  (virtual  offices).  These  measures 
provide  additional  resilience  in 
responding  to  a  disruption  in  an 
appropriate  and  practical  manner. 


'"Estimates  of  the  distance  limitations  of  suth 
technology  typically  range  from  60-100  kni. 


C.  Confidence  in  Recovery  and 
Resumption  Plans  through  Use  or 
Testing 

In  responding  to  the  events  of 
September  11,  many  firms  used  pjans 
developed  during  Year  2000 
preparations.  Although  these  plans 
worked  well,  some  found  that  back-up 
data  bases,  facilities,  contact 
information  and  other  aspects  of  their 
plans  were  not  sufficiently  up-to-date. 
As  a  result,  firms  expressed  a  renewed 
commitment  to  ensure  that  critical 
internal  and  external  business  recovery 
and  resumption  arrangements  are 
effective,  communicated  and  rehearsed 
by  all  staff  on  a  regular  basis.  Some 
firms  report  that  they  are  achieving  a 
high  level  of  confidence  through  the 
continuous  use  of  two  sites  (i.e., 
active'active  model),  or  by  switching 
over  to  alternate  facilities  on  a  regular 
basis.  Periodic  testing  is  an  important 
and  long-standing  component  of  the 
business  continuity  planning  process. 
Firms  typically  stage  tests  of  particular 
systems,  processes  (e.g.. 
communications  facilities)  or  business 
lines  to  limit  risks  inherent  in  tests 
utilizing  production  workloads.  Sound 
practice  includes  designing  tests  to 
simulate  high  impact  scenarios,  e.g., 
through  switch  or  fail  over  to  back-up 
facilities  with  no  advance  warning. 

One  of  the  lessons  learned  during 
September  11  is  that  testing  of  internal 
svstems  alone  is  no  longer  sufficient.  It 
also  is  critical  to  test  back-up  facilities 
with  the  primary  and  back-up  facilities 
of  markets,  core  clearing  and  settlement 
organizations  and  service  providers  to 
ensure  connectivity,  capacity  and  the 
integrity  of  data  transmission.  Moreover, 
firms  are  planning  to  share  back-up 
contact  information  and  test 
arrangements  with  counterparties  and 
important  customers.  A  number  of  firms 
and  trade  associations  also  have 
expressed  a  willingness  to  participate  in 
or  sponsor  industry-wide  testing.  As 
firms  successfully  complete  the  more 
limited  testing  discussed  above, 
appropriately  scaled  industry-wide 
testing  could  prove  beneficial. 
Discussions  within  the  industry  on 
possible  approaches  are  ongoing,  and 
the  prospect  provides  an  incentive  for 
firms  to  complete  internal  preparations 
so  that  there  can  be  maximum 
participation.  One  possibility  may  be  to 
take  a  staged  approach  by  organizing 
respective  tests  vfrith  the  core  clearing 
and  settlement  organizations.  As 
confidence  grows,  end-to-end  tests 
could  be  organized. 


D.  Implementation  Considerations 

After  September  11,  financial  firms 
naturally  initiated  a  lessons  learned 
process  with  a  view  towards 
strengthening  their  business  continuity 
plans.  Industry  meetings  with  the 
agencies  in  February  2002  and 
throughout  the  Spring  confirmed  that 
this  process  is  nearing  completion  at 
many  firms.  The  process  has  two 
components.  First,  firms  are  taking 
immediate  steps  to  ensure  that  they 
address  obvious  gaps  and  refine  plans  to 
address  near-term  risks.  Many  are 
participating  in  industry  initiatives 
aimed  at  improving  private  sector 
coordination  and  identifying  sound 
practices  with  the  intent  of  assuring  that 
their  plans  are  compatible  with  their 
peers.  Some  of  these  steps  include 
sharing  contact  information;  procuring 
alternative  telecommunications 
facilities;  and  meeting  with  disaster 
recovery  authorities  to  determine  the 
availability  of  resources  to  facilitate 
business  recovery  activities.  Second, 
firms  are  well  along  in  reviewing  and 
strengthening  long-term  strategic  plans 
for  business  recovery  and  continuity  of 
operations.  A  number  of  firms  already 
are  discussing  alternative  solutions  at 
the  most  senior  level  to  ensure  that  final 
plans  are  consistent  with  overall 
business  objectives,  risk  management 
strategies  and  financial  resources. 

Most  firms  indicate  that  they  will 
complete  their  strategic  plans  and 
implementation  timetables  by  year-end 
or  shortly  thereafter.  Some  core  clearing 
and  settlement  organizations  already  are 
in  the  process  of  establishing  out-of- 
region,  fully  staffed  and  operational 
back-up  facilities  and  expect  to  be 
operational  within  the  next  year.  Sound 
practice  for  all  firms  includes 
implementing  long-range  plans  as  soon 
as  practicable  in  order  to  protect  and 
enhance  their  franchise '  ^  and  promote 
confidence  in  the  strength  of  the 
financial  system.  It  also  is  important  for 
firms  that  play  Significant  roles  in  the 
financial  markets  and  payments  systems 
to  ensure  that  their  implementation 
plans  are  consistent  with  the 
expectations  of  those  markets,  systems 
and  peers.  Firms  also  are  finding  it 
appropriate  to  share  information  about 
the  status  of  implementation  with  their 
core  clearing  and  settlement 
organizations,  counterparties  and 
important  customers. '^ 


"Customers  increasingly  are  seeking  assurances 
that  their  financial  firms  have  the  necessary 
resilience  to  continue  operations  should  a  disaster 
occur,  and  firms  are  evaluati'ng  the  resilience  of 
counterparties  for  purpose  of  initiating  or 
continuing  business  relationships. 

'^One  way  for  firms  to  share  such  information  is 
to  provide  periodic  progress  reports  on  the 
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IV.  Next  Steps 

Financial  industry  participants,  and 
in  particular  those  firms  that  were 
affected  directly  or  indirectly  by  the 
September  11  attacks,  are  committed  to 
ensuring  the  continued  viability  of  the 
U.S.  financial  system  by  strengthening 
their  own  business  continuity  plans  and 
improving  the  resilience  of  domestic 
markets  and  payments  systems  in  the 
event  of  a  wide-scale,  regional 
disruption.  Many  firms  are  taking  steps 
to  integrate  the  broader  objectives 
discussed  above  into  their  business 
continuity  plans  while  balancing  the 
costs  associated  with  achieving  same- 
day  recovery  capabilities  for  critical 
activities.  Core  clearing  organizations 
are  exploring  their  intra-day  business 
resumption  capabilities.  It  is  important 
to  ensure  that  plans  are  flexible  enough 
to  incorporate  evolving  technologies 
that  provide  greater  resilience  of  critical 
business  functions  and  processes. 

The  agencies  believe  that  the  lessons 
of  September  11  are  relevant  to  all 
financial  system  participants. 
Accordingly,  it  is  incumbent  upon  all 
firms  to  determine  the  extent  to  which 
it  would  be  practicable  to  achieve  the 
broader  business  recovery  objectives  for 
critical  activities  in  the  near  future.  To 
the  extent  that  these  sound  practices 
require  revisions  of  the  plans,  firms 
should  largely  complete  the  plaiming 
process,  including  adoption  of 
implementation  plans,  no  later  than  180 
days  after  issuance  of  the  agencies'  final 
views  and  implement  them  as  soon  as 
practicable.  The  agencies  recognize  that 
firms  that  play  significant  roles  in 
critical  financial  markets  are  in  different 
stages  of  their  planning  and  investment 
cycles  regarding  new  facilities, 
technology,  staffing,  and  business 
processes.  Fmthermore,  some  have 
built,  or  are  in  the  process  of 
establishing,  back-up  sites  or  other 
arrangements  that,  while  improving 
resilience,  may  not  be  fully  consistent 
with  these  sound  practices.  Given  their 
different  circiunstances,  it  may  take 
some  firms  longer  than  others  to 
implement  all  of  these  soimd  practices 
in  a  cost-effective  manner.  Accordingly, 
while  the  agencies  recognize  the  need 
for  some  flexibility  in  implementation 
timetables,  firms  that  play  significant 
roles  in  critical  markets  nevertheless 
should  strive  to  achieve  these  sound 
practices  as  soon  as  practicable.  All  core 
clearing  and  settlement  organizations. 


implementation  of  business  recovery  and 
resumption  arrangements  to  their  utilities  and 
others  who  are  dependent  upon  the  strength  of  their 
business  continuity  arrangements  for  critical 
activities,  including  customers,  counteri>arties  and 
vendors. 


however,  should  begin  to  implement 
plans  to  establish  out-of-region  back-up 
resources  within  the  next  year.  Meeting 
these  planning  and  implementation 
goals  will  require  the  continued 
oversight  and  commitment  of  senior 
management. 

The  agencies  will  expect  core  clearing 
and  settlement  organizations  and  other 
financial  firms  that  play  a  significant 
role  in  critical  financial  markets  to 
adopt  the  soimd  practices  outlined  in 
this  paper.  Furthermore,  the  agencies 
intend  to  incorporate  these  sound 
practices  into  supervisory  expectations 
or  other  forms  of  guidance  for  purposes 
of  reviewing  the  overall  adequacy  of 
those  portions  of  business  continuity 
plans  that  address  the  recovery  of 
critical  activities  necessary  to  ensure  the 
resilience  of  the  financial  system.  Firms 
can  expect  the  agencies  to  review  plans 
for  their  reasonableness  and  to  take  a 
keen  interest  in  the  appropriateness  of 
plans  to  address  risk  relative  to  the 
firm's  position  in  a  critical  market  or  in 
effecting  large  value  payments.  This  will 
include  consideration  of  the  probable 
effects  a  disruption  of  a  firm's  activities 
would  have  on  the  financial  system.  As 
part  of  their  ongoing  review  process,  the 
agencies  will  consider  how  firms 
identify  their  critical  activities,  the 
appropriateness  of  the  recovery  and 
resiunption  objectives  they  set,  and  the 
adequacy  of  their  plans  for  achieving 
those  objectives.  The  agencies  will 
include  consideration  of  whether 
recovery-time  and  resumption-time 
targets  and  implementation  schedules 
are  consistent  with  market  and  peer 
expectations.  Finally,  the  agencies  will 
review  the  firm's  assessment  of  test 
plans  and  results  to  confirm  that  the 
firm  is  appropriately  able  to  manage  its 
business  risks  should  a  wide-scale, 
regional  disruption  occur. 

V.  Request  for  Comments 

The  agencies  invite  comments  on  the 
appropriate  scope  and  application  of  the 
sound  practices  and  implementation 
timetable  discussed  above,  as  well  as 
other  issues  relevant  to  strengthening 
the  resilience  of  the  financial  system  in 
the  face  of  wide-scale  regional  disasters. 
In  particular  the  agencies  invite 
comment  in  the  following  areas: 

Scope  of  application.  Have  the 
agencies  excluded  any  critical  markets? 
Have  the  agencies  sufficiently  defined 
the  term  "core  clearing  and  settlement 
organizations"  for  such  organizations  to 
identify  themselves?  Have  the  agencies 
provided  sufficient  guidance  for  firms  to 
determine  whether  they  play 
"significant  roles  in  critical  financial 
mcukets?"  Are  there  other  measures  or 
additional  facts  or  circumstances  that 


should  be  used  to  determine  whether  a 
firm  plays  a  significant  role  or  acts  as  a 
core  clearing  organization?  Should  the 
agencies  establish  an  average  daily 
dollar  volume  [e.g.,  $20  billion,  $50 
billion,  $150  billion  or  some  larger 
amount)  or  a  market  share  test  (e.g.,  3. 
5.  7, 10  percent  market  share  or  some 
larger  amount)  as  a  benchmark  for  either 
or  both  of  these  categories?  Should  such 
benchmarks  differ  by  market  or  activity? 
In  some  market  segments,  there  are 
geographic  concentrations  of  primar\' 
and  back-up  facilities  of  firms  with 
relatively  small  market  shares.  Should 
sound  practices  take  into  consideration 
the  geographic  concentration  of  the 
back-up  sites  of  firms  that  as  a  group 
could  play  a  significant  role  in  critical 
markets? 

One  of  the  reasons  core  clearing 
organizations  are  expected  to  recover 
and  resume  is  that  there  are  no  effective 
substitutes  that  can  assume  their  critical 
activities:  is  this  also  true  for  some  or  all 
firms  that  play  significant  roles  in 
critical  markets?  Should  any  firms  that 
play  significant  roles  in  critical  markets 
be  required  to  meet  an  intra-day 
standard  for  recover^'  and  resumption 
because  of  the  size  of  their  market  share 
or  volume,  or  the  significance  of  the 
services  they  perform  for  other  firms 
(e.g.  as  a  correspondent  bank  or  clearing 
broker)  in  clearing  and  settling  material 
amounts  of  transactions  and  large-value 
payments? 

Does  the  paper's  definition  of  a 
"wide-scale,  regional  disruption" 
provide  sufficient  guidance  for  planning 
for  wide-scale,  regional  disruptions?  Is 
there  a  need  to  provide  some  sense  of 
duration  of  a  wide-scale,  regional 
disruption?  If  so,  what  should  it  be? 

Recovery  and  Resumption  of  Critical 
Activities.  Have  the  agencies  identified 
the  critical  activities  needed  to  recover 
and  resume  operation  in  critical 
markets?  Is  there  a  need  to  define  the 
term  "material"  in  this  context?  If  so, 
what  should  be  used? 

Sound  practice  seems  to  require  firms 
that  play  significant  roles  in  critical 
markets  to  establish  recovery  targets  of 
four  hours  after  an  event  for  their 
critical  activities.  Is  this  a  realistic  and 
achievable  recovery-time  objective  for 
firms  that  play  significant  roles  in 
critical  markets?  If  not,  what  would  be? 
Similarly,  sound  practice  seems  to 
require  core  clearing  and  settlement 
organizations  to  establish  recovery  and 
resumption  targets  of  two  hours  for 
critical  activities.  Is  this  a  realistic  and 
achievable  resumption-time  objective 
for  core  clearing  and  settlement 
organizations?  Should  recovery-  and 
resumption-time  objectives  differ 
according  to  critical  markets? 
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Sound  practices.  Have  the  agencies 
sufficiently  described  expectations 
regarding  out-of-region  back-up 
resources?  Should  some  minimum 
distance  from  primary  sites  be  specified 
for  back-up  facilities  for  core  clearing 
and  settlement  organizations  and  firms 
that  play  significant  roles  in  critical 
markets  (e.g.,  200-300  miles  between 
primary  and  back-up  sites)?  What 
factors  should  be  used  to  identify  such 
a  minimiun  distance?  Should  the 
agencies  specify  other  requirements 
(e.g.,  back-up  sites  not  be  dependent  on 
the  same  labor  pools  or  infrastructure 
components,  including  power  grid, 
water  supply  and  transportation 
systems)?  Are  there  alternative 
arrangements  (i.e.,  within  a  region)  that 
would  provide  sufficient  resilience  in  a 
wide-scale,  regional  disruption?  What 
are  they?  Are  there  other  arrangements 
that  core  clearing  and  settlement 
organizations  should  consider,  such  as 
common  communication  protocols,  that 
would  provide  greater  assurance  that 
critical  activities  will  be  recovered  and 
resumed? 

Timetable  for  Implementation.  To 
ensure  that  enhanced  business 
continuity  plans  are  sufficiently 
coordinated  among  participants  in 
critical  markets,  should  specific 
implementation  timeframes  be 
considered?  Is  it  reasonable  to  expect 
firms  that  play  significant  roles  in 
critical  fincmcial  markets  to  achieve 
sound  practices  within  the  next  few 
years?  Should  the  agencies  specify  an 
outside  date  (e.g.  2007)  for  achieving 
sound  practices  to  accommodate  those 
firms  that  may  require  more  time  to 
adopt  sound  practices  in  a  cost-effective 
manner?  Would  such  distant  dates 
communicate  a  sufficient  sense  of 
urgency  for  addressing  the  risk  of  a 
wide-scale,  regional  disruption? 

By  order  of  the  Board  of  Governors  of 
the  Federal  Reserve  System. 

Dated:  August  29,  2002. 
Jennifer  ].  Johnson, 

Secretary  of  the  Board. 

Dated:  August  30,  2002. 
John  D.  Hawke.  Jr., 

Comptroller  of  the  Currency. 

By  the  Securities  and  Exchange 
Cotnmi.ssion. 

Dated:  August  29,  2002. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-22633  Filed  9-4-02;  8:4.5  nnil 
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GENERAL  SERVICES 
ADMINISTRATION 

Govemmentwide  Per  Diem  Advisory 
Board 

AGENCY:  Office  of  Govemmentwide 

P6licy,  GSA. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  that 
the  Goverimientwide  Per  Diem  Advisory 
Board  will  hold  an  open  meeting  from 
8:30  a.m.  to  4  p.m.  on  Thursday, 
September  19,  2002.  The  meeting  will 
be  held  at  The  Crystal  Gateway  Marriott, 
1 700  Jefferson  Davis  Highway, 
Arlington,  VA  22202.  This  meeting  is 
open  to  the  public.  Members  of  the 
public  who  wish  to  file  a  statement  with 
the  Board  may  do  so  in  writing  c/o  Rob 
Miller,  Designated  Federal  Officer 
(MTT),  General  Services 
Administration,  1800  F  St.,  NW.,  Room 
G-219,  Washington,  DC  20405,  or  via  e- 
mail  at  robl.miUei@gsa.gov. 

Purpose:  To  review  the  current 
process  and  methodology  that  is  used  by 
GSA's  Office  of  Govemmentwide  Policy 
to  determine  the  per  diem  rates  for 
destinations  within  the  continental 
United  States  (CONUS),  and  to  provide 
advice  on  best  practices  for  a  Federal 
lodging  program.  The  Board  will  receive 
a  preliminary  analysis  report  for' 
improving  the  per  diem  process,  and 
identifying  best  practices  for  a 
Govemmentwide  lodging  program. 

For  security  and  building  access:  (1) 
Attendees  should  be  prepared  to  present 
a  government  issued  photo 
identification;  (2)  ADA  accessible 
facility;  (3)  public  seating  may  be 
limited. 

FOR  FURTHER  INFORMATION  CONTACT:  Rob 

Miller  (202)  501-4621,  Designated 
Federal  Officer,  or  Joddy  Garner  (202) 
501-4857,  Per  Diem  Program  Manager, 
General  Services  Administration.  Also, 
inquiries  may  be  sent  to 
robI.miller@gsa.gov. 

Dated:  August  30,  2002. 
Peggy  DeProspero, 

Ac'ing  Director  of  Travel  Management  Policy. 
Office  of  Transportation  and  Personal 
Property. 

|[-R  Doc.  02-22614  Filed  9-4-02:  8:45  am] 
BILUNG  CODE  6820-1 4-P 


DEPARTIMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  tlie  Secretary 

Findings  of  Scientific  Misconduct 

AGENCY:  Office  of  the  Secretary,  HHS. 
ACTION:  Notice. 


SUMMARY:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 
case: 

M.  Renuka  Prasad,  Ph.D.,  University 
of  Kentucky  School  of  Medicine:  Based 
on  the  report  of  an  investigation 
conducted  by  the  University  of 
Kentucky  (UK)  and  additional  analysis 
conducted  by  ORI  in  its  oversight 
review,  the  U.S.  Public  Health  Service 
(PHS)  found  that  Dr.  Prasad,  a  former 
Research  Professor  of  Surgery,  UK 
School  of  Medicine,  engaged  in 
scientific  misconduct  by  fabricating  and 
falsifying  data.  The  research  was 
supported  by  the  National  Institute  of 
Neurological  Disorders  and  Stroke 
(NINDS),  National  Institutes  of  Health 
(NIH),  grant  ROl  NS34264, 
"Phospholipases  in  traumatic  brain 
injxuy."  This  research  is  important  to 
understanding  the  mechanism  of 
breakdown  of  the  blood-brain  barrier 
and  swelling  from  edema  that  occurs 
after  traumatic  injury  of  the  brain. 

Specifically,  PHS  found  that  Dr. 
Prasad: 

(1)  Fabricated  data  to  calculate  a 
standard  error  of  the  mean  for  Bcl-2 
mRNA  intensity  values  for  the  sham 
group:  16  values  (four  percentages  for 
each  of  the  four  brain  regions  assayed), 
when  only  a  single  sham  value  of  100% 
was  actually  available,  for  the  error  bars 
shown  in  Figures  2  and  3  of  a 
manuscript,  "Regional  expression  of 
Bcl-2  MRNA  and  mitochondrial 
cytochrome  c  release  after  experimental 
brain  injury  in  the  rat,"  submitted  to 
Brain  Research,  and  included  in  Figures 
11  and  12  of  NINDS  grant  application 
ROl  NS41918-01,  "Neurochemical 
mechanisms  in  traumatic  brain  injury;" 
and 

(2)  Knowingly  reported  falsified  data 
in  Figures  1  and  3  and  in  the  text  of 
Dhillon,  H.S.  &  Prasad,  M.R. 
"Kynvu-enate  attenuates  the 
accumulation  of  diacylglycerol  and  free 
fatty  acids  after  experimental  brain 
injury  in  the  rat."  Brain  Research  832:7- 
12,  1999. 

Dr.  Prasad  has  entered  into  a 
Voluntary  Exclusion  Agreement  in 
which  he  has  voluntarily  agreed: 

(1)  That  for  a  period  of  three  (3)  years, 
beginning  on  August  19,  2002: 

(a)  Any  institution  that  submits  an 
application  for  PHS  support  for  a 
research  project  on  which  Dr.  Prasad's 
participation  is  proposed  or  that  uses 
Dr.  Prasad  in  any  capacity  on  PHS 
supported  research,  or  that  submits  a 
report  of  PHS  funded  research  in  which 
Dr.  Prasad  is  involved,  must 
concurrently  certify  in  every  PHS 
research  application  or  report  that  Dr. 
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Prasad  is  prohibited  from  supervising 
other  research  staff;  and 

(b)  Any  institution  employing  Dr. 
Prasad  is  required  to  submit,  in 
conjimction  with  each  application  for 
PHS  funds  or  report,  manuscript,  or 
abstract  of  PHS  funded  research  in 
which  Dr.  Prasad  is  involved,  a 
certification  that  the  data  provided  by 
Dr.  Prasad  are  based  on  actual 
experiments  or  are  otherwise 
legitimately  derived,  and  that  the  data, 
procedures,  and  methodology  are 
accurately  reported,  in  the  application,  or 
report;    . 

(2)  To  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  conunittee,  or  as  a  consultant  for 
a  period  of  three  (3)  years,  beginning  on 
August  19,  2002;  and 

(3)  That  within  30  days  of  the 
effective  date  of  the  Agreement,  Dr. 
Prasad  must  submit  a  letter  to  the 
journal  Brain  Research  requesting 
retraction  of  the  paper:  DMllon,  H.S.  & 
Prasad,  M.R.  "Kynurenate  attenuates  the 
accuimulation  of  diacylglycerol  and  free 
fatty'  acids  after  experimental  brain 
injury  in  the  rat."  Brain  Research  832:7- 
12, 1999,  stating  that  some  of  the  data 
for  the  reported  effects  of  kynurenate  are 
falsified.  This  requirement  will  remain 
on  the  ALERT  System  imtil  Dr.  Prasad 
sends  a  copy  of  the  retraction  letter  to 
ORI. 

FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Security  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integpty. 

[FR  Doc.  02-22565  Filed  9-04-02;  8:45  am] 

BiUING  COOE  4150-31-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cwitors  for  Disease  Control  and 
Prevention 

[60  Day-02-76] 

Proposed  Data  Collections  SutNnltted 
for  PuMIc  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
siunmaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Anne 
O'Connor,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Survey  to 
Determine  the  Capacity  for  Colorectal 
Cancer  Screening  and  Follow-up 
•  Examinations  at  the  State  Level — New — 
National  Center  for  Chronic  Disease 
Prevention  and  Health  Promotion, 
Centers  for  Disease  Control  and 
Prevention  (CDC).  CDC  proposes  to 
conduct  a  study  to  provide  a  state-level 
assessment  of  the  current  capacity  to 


conduct  colorectal  cancer  (CRC) 
screening  and  follow-up  examinations 
for  average  risk  persons  aged  50  and 
older.  CDC  is  in  the  process  of 
administering  the  "National  Siu^ey  of 
Endoscopic  Capacity  (SECAP)".  The 
tasks  involved  in  this  national  capacity 
assessment  included  creating  a  list  of  all 
health  care  providers  who  own  and  use 
endoscopes  for  CRC  screening  and 
diagnostic  follow-up;  developing  and 
administering  a  survey  instrument  to 
health  care  providers  across  the  country 
who  own  lower  GI  endoscopes:  and 
developing  a  tool  to  assess  the  number 
of  people  currently  unscreened.  The 
data  from  the  SECAP  study  will  be 
analyzed  at  the  national  and  regional 
level.  In  response  to  state  requests.  CDC 
would  like  to  assist  states  in  assessing 
ihe  state-level  capacity  to  provide 
colorectal  cancer  (CRC)  screening  and 
follow-up  examinations  to  appropriate 
persons. 

The  proposed  study  will  be 
conducted  through  the  implementation 
of  a  survey  which  will  be  mailed  to  a 
random  sample  of  800  providers  known 
to  possess  flexible  sigmoidoscopes  and 
colonoscopes  in  three  states.  The 
sampling  frame  includes  all  types  of 
physician  specialists  and  health  care 
providers  who  own  lower  endoscopic 
equipment  and  may  be  screening  for 
CRC.  The  survey  will  provide 
information  on  the  types  of  health  care 
providers  who  are  performing  CRC 
screening  and  follow-up  examinations, 
the  equipment  currently  being  used  for 
screening  and  follow-up  examinations, 
and  ciurent  reimbursement  rates  for 
these  tests.  The  results  of  the  analysis 
will  be  used  to  (1)  identify  state-level 
deficits  in  the  medical  infrastructure,  (2) 
guide  the  development  of  state-level 
training  initiatives  and  educational 
programs  for  health  care  providers,  and 
(3)  provide  critical  baseline  information 
for  state  policy  makers  for  the  planning 
of  state-level  initiatives  to  increase 
colorectal  cancer  screening.  CDC  is 
ciurently  in  the  process  of  selecting 
participating  states  through  a 
competitive  process. 


Respondents 


Health  Care  Providers 
Office  Managers  

Total 


No.  of 
respondents 


800 
800 


No.  of 
responses/ 
respondent 


Avg.  burden/ 

response  (in 

hours) 


Total  tHjrden 
(in  hours) 


20/60 
20/60 


267 
267 


534 
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Dated:  August  28,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-22553  Filed  9-^-02:  8:45  am| 
BiLUNG  CODE  4163-18-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60  Day-02-75] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instruments,  call  the  CDC  Reports 
Clearance  Officer  on  (404)498-1210. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 


practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Send  comments  to  Seleda 
Ferryman,  CDC  Assistant  Reports 
Clearance  Officer,  1600  Clifton  Road, 
MS-D24,  Atlanta,  GA  30333.  Written 
comments  should  be  received  within  60 
days  of  this  notice. 

Proposed  Project:  Children's 
Longitudinal  Development  Study,  OMB 
No.  0920-0450 — Revision — National 
Center  for  Birth  Defects  and 
Developmental  Disabilities  (NCBDDD), 
Centers  for  Disease  Control  and 
Prevention  (CDC).  CDC  developed  the 
Children's  Longitudinal  Development 
Study  to  investigate  etiologic  factors  for 
select  developmental  disabilities.  Since 
1991,  surveillance  of  children  aged 
three  to  ten  years  who  have  one  or  more 
select  developmental  disabilities 
(cerebral  palsy,  mental  retardation, 
hearing  loss,  and  vision  impairment) 
has  been  conducted  in  the  five-county 
Atlanta  metropolitan  area  through  CDC 
Metropolitan  Atlanta  Developmental 
Disabilities  Surveillance  Program 
(MADDSP). 

MADDSP  has  identified  children  with 
developmental  disabilities  primarily 


through  the  special  education  programs 
of  the  public  schools  in  those  five 
counties  and  select  pediatric  medical 
facilities.  Recently,  MADDSP  expanded 
to  identify  children  with  cerebrad  palsy 
at  younger  ages  through  a  broader  array 
of  medical  facilities  where  diagnostic 
evaluations  are  performed,  and  autism 
has  been  included  as  one  of  the 
developmental  disabilities. 

CDC  National  Center  for  Birth  Defects 
and  Developmental  Disabilities 
Children's  Longitudinal  Development 
Study  is  an  ongoing  case-control  study 
that  will  serve  as  an  instrument  to 
annually  (1)  contact  parents  of  all 
children  (750  children)  with  any  of  the 
five  developmental  disabilities  who  are 
newly  identified  in  the  surveillance 
database  and  who  were  bom  in  the 
metro  Atlanta  area  and  parents  of  250 
control  children  to  request  access  to 
maternal  prenatal,  labor  and  delivery, 
and  newborn  medical  records;  and  (2) 
conduct  telephone  interviews  with 
mothers  of  children  with  cerebral  palsy 
or  autism  (250  children)  and  mothers  of 
control  children. 

The  interviews  will  supply  additional 
risk  factor  information  relating  to  the 
mothers'  medical  and  reproductive 
histories,  prenatal  behaviors  and 
exposures,  and  family  histories  of 
developmental  problems.  Additionally 
photographs  and  head  circumference 
measurements  of  children  will  be 
included  in  the  interview  sample.  There 
is  no  cost  to  respondents. 


Survey  instruments 


Mothers  contact  calls  Scheduling  calls 

Scheduling  calls 

Telephone  interview 

Photography/anthropomertry  

Total  


No.  of 
respondents 


1000 
500 
500 
500 


No.  of 
responses/ 
respondents 


Avg.  burden/ 

response  (In 

hours) 


20/60 
20/60 
90/60 
45/60 


Total  burden 
(in  hours) 


333 
167 
750 

375 


1625 


Dated:  August  28,  2002. 
Nancy  E.  Cheal. 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-22554  Filed  9-4-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  announces  the  following: 

Name:  Interagency  Committee  on 
Smoking  and  Health. 


Date  and  Time:  9  a.m.-4  p.m., 
September  30,  2002. 

Place:  Room  615F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  6th  Floor,  Washington, 
DC  20201. 

Status:  Open  to  the  public,  limited 
only  by  the  space  available.  Those  who 
wish  to  attend  are  encouraged  to  register 
with  the  contact  person  listed  below.  If 
you  will  require  a  sign  language 
interpreter,  or  have  other  special  needs, 
please  notify  the  contact  person  by  4:30 
E.S.T.  on  September  23,  2002. 

Purpose:  The  Interagency  Committee 
on  Smoking  and  Health  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Assistant 


Secretary  for  Health  in  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
federal,  state,  local  and  private  agencies, 
and  (b)  establishment  and  maintenance 
of  liaison  with  appropriate  private 
entities,  federal  agencies,  and  state  and 
local  public  health  agencies  with 
respect  to  smoking  and  health  activities. 

Matters  To  Be  Discussed:  The  agenda 
will  focus  on  new  and  changing  tobacco 
and  nicotine  delivery  products. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 
roster  of  committee  members  may  be 
obtained  from  the  Internet  bttp:// 
www.cdc.gov/tobacco  in  November 
2002,  or  from  Ms.  Monica  L.  Swann, 
Committee  Management  Specialist, 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW.,  Room  317B,  Washington, 
DC  20201,  telephone  (202)  205-8500. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  28,  2002. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Services  Office  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-22577  Filed  9-4-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  National  Center  for 
Chronic  Disease  Prevention  and  Health 
Promotion  (NCCDPHP)  of  the  Centers 
for  Disease  Control  and  Prevention 
(CDC)  aimounces  the  following: 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  10  a.m.-4  p.m., 
October  1,  2002. 

pyace;  Room  615F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW.,  6th  Floor,  Washington, 
DC  20201. 


Status:  Open  to  the  public,  limited 
only  by  the  space  available.  Those  who 
wish  to  attend  are  encoiiraged  to  register 
with  the  contact  person  listed  below.  If 
you  will  require  a  sign  language 
interpreter,  or  have  other  special  needs, 
please  notify  the  contact  person  by  4:30 
E.S.T.  on  September  23,  2001. 

Purpose:  The  Interagency  Committee 
on  Smoking  and  Health  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary  for  Health  in  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
federal,  state,  local  and  private  agencies, 
and  (b)  establishment  and  maintenance 
of  liaison  with  appropriate  private 
entities,  federal  agencies,  and  state  and 
local  public  health  agencies  with 
respect  to  smoking  and  health  activities. 

Matters  To  Be  Discussed:  The  agenda 
will  focus  on  new  and  changing  tobacco 
and  nicotine  delivery  products. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 
roster  of  committee  members  may  be 
obtained  from  the  Internet  http:// 
www.cdc.gov/tobacco  in  November 
2002,  or  from  Ms.  Monica  L.  Swann, 
Committee  Management  Specialist, 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW.,  Room  31 7B,  Washington, 
DC  20201,  telephone  (202)  205-8500. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  August  28,  2002. 
John  Burckhardt, 

Acting  Director.  Management  Analysis  and 
Senices  Office  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-22578  Filed  9-4-02:  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Centers  for  Disease  Control  and 
PreventkNi,  Tribal  Consuitatkm: 
Meeting  Cancelled 

The  Albuquerque  Area  CDC  Tribal 
Consultation  scheduled  for  August  29- 


30,  2002,  and  September  4,  2002  has 
been  cancelled. 

Contact  Person  for  More  Information: 
Captain  Pelagie  "Mike"  Snesrud.  RN, 
Senior  CDC  Tribal  Liaison  for  Policy 
and  Evaluation,  Officer  of  Director, 
Centers  for  Disease  Control  and 
Prevention,  1600  Clifton  Road,  M/S 
D39,  Atlanta,  Georgia  30333,  telephone 
404/693-0432,  Fax:  404/63»-2195. 

The  Director.  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry'. 

Dated:  August  29,  2002. 
John  Burckhart, 

Acting  Din'ctor.  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-22579  Filed  9-4-02;  8:45  am) 
BILLING  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  Mentlfter:  CMS-100671 

Emergency  Clearance:  Public 
Information  Collection  Requirements 
Submitted  to  the  Office  of  Management 
and  Budget  (OMB) 

AGENCY:  Center  for  Medicare  and 
Medicaid  Services.  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995.  the 
Centers  for  Medicare  and  Medicaid 
services  (CMS),  Department  of  Health 
and  Human  Services,  is  publishing  the 
following  summan'  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions: 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

We  are,  however,  requesting  an 
emergency  review  of  the  information 
collection  referenced  below.  In 
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compliance  with  the  requirement  of 
section  3506(c)(2)(A}  of  the  Paperwork 
Reduction  Act  of  1995,  we  have 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  the  following 
requirements  for  emergency  review.  We 
are  requesting  an  emergency  review 
because  the  collection  of  this 
information  is  needed  before  the 
expiration  of  the  normal  time  limits 
under  OMB's  regulations  at  5  CFR  part 
1320.  This  is  necessary  to  ensure 
compliance  with  an  initiative  of  the 
Administration.  We  carmot  reasonably 
comply  with  the  normal  clearance 
procedures  because  of  an  unanticipated 
event  and  possible  public  harm. 

It  is  widely  acknowledged  that  the 
elderly  are  going  without  critical 
pharmaceutical  therapy  and  that  there 
are  morbidity  and  mortality 
consequences.  The  Administration  has 
developed  a  proposal  for  paying  for 
prescriptions  for  low-income  elderly 
Medicaid  recipients.  This  proposal  will 
allow  States  to  run  1115  demonstration 
projects  specifically  for  a  drug  benefit 
for  the  elderly. 

CMS  has  recently  completed  work  on 
an  innovative,  electronic  approach  for 
easing  the  burden  of  States  in  applying 
for  participation  in  the  Pharmacy  Plus 
demonstration  initiative.  We  are  seeking 
approval  of  the  forms  that  would  be 
used  to  collect  data  from  applicants 
under  this  initiative. 

The  initiative  will  greatly  reduce  the 
time  period  required  for  States  to 
develop  and  apply  for  demonstration 
authority;  in  addition  the  initiative  is 
intended  to  expedite  the  review  and 
approval  time  required  by  CMS.  The 
initiative  specifies  the  requirements  of 
States  to  participate  in  the  initiative — if 
the  criteria  are  met  by  the  State  then 
deliberation  by  CMS  on  the  application 
should  be  minimal.  The  result  will  be 
an  expeditious  approval, 
implementation  and  operation  of 
demonstration  programs  that  will 
provide  prescription  coverage  to  lessen 
the  morbidity  and  mortality  that  is 
occurring.  Without  approval  of  these 
forms  on  an  emergency  basis,  millions 
of  Seniors  will  continue  to  under-utilize 
pharmaceutical  therapy  for  chronic  and 
acute  morbidity.  The  use  of  the  forms 
will  expedite  prescription  coverage  and 
utilization  of  important  medicines. 

CMS  is  requesting  OMB  review  and 
approval  of  this  collection  by  September 
17,  2002  with  a  180-day  approval 
period.  Written  comments  and 
recommendation  will  be  accepted  from 
the  public  if  received  by  the  individuals 
designated  below  by  September  16, 
2002. 

Type  of  Information  Collection 
Request:  New  collection;  Title  of 


Information  Collection:  Pharmacy  Plus 
Template  for  Low  Income  Seniors  under 
Medicaid:  Form  No.:  CMS-10067 
{OMB#  0938-XXXX);  Use:  The  template 
for  the  Pharmacy  Plus  program  for  low 
income  seniors  under  Medicaid  will 
enable  states  to  apply,  via  a  standard 
format,  to  provide  a  drug  benefit  to 
elderly  recipients;  use  of  this  format 
will  expedite  the  process  of  obtaining 
CMS  review  and  approval  of  an 
application;  Frequency:  Other:  3  years 
after  initial  submission  for  the  1915  (c) 
waiver;  5  years  after  initial  submission 
for  the  1115  demonstration;  Affected 
Public:  State  Government;  Number  of 
Respondents:  51;  Total  Annual 
Responses:  25;  Total  Annual  Hours: 
115. 

We  have  submitted  a  copy  of  this 
notice  to  OMB  for  its  review  of  these 
information  collections.  A  notice  will  be 
published  in  the  Federal  Register  when 
approval  is  obtained. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS'  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  e-mail  your  request, 
including  your  address,  phone  number, 
OMB  number,  and  CMS  document 
identifier,  to  Papenvork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410) 786-1326. 

Interested  persons  are  invited  to  send 
comments  regarding  the  burden  or  any 
other  aspect  of  these  collections  of 
information  requirements.  However,  as 
noted  above,  comments  on  these 
information  collection  and 
recordkeeping  requirements  must  be 
mailed  and/or  faxed  to  the  designees 
referenced  below  by  September  16, 
2002. 

Centers  for  Medicare  and  Medicaid 
Services.  Office  of  Strategic 
Operations  and  Regulatory  Affairs, 
Division  of  Regulations  Development 
and  Issuances,  Room  N2-14-26,  7500 
Security  Boulevard,  Baltimore,  MD 
21244-1850,  Fax  Number:  (410)  786- 
0262.  Attn:  Julie  Brown.  CMS-10067 
and. 

Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  Room  10235,  New  Executive 
Office  Building,  Washington,  DC 
20503,  Attn.:  Brenda  Aguilar,  CMS 
Desk  Officer. 

Dated:  .August  28.  2002. 
John  P.  Burke,  III. 

Papprworklieduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory-  Affairs.  Division 
ol  Regulations  Development  and  Issuances. 
|FR  Doc.  02-22672  Filed  9-3-02;  10:47  am) 

BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Doclcet  No.  02N-0383] 

Agency  Information  Collection 
Activities;  Proposed  Collection; 
Comment  Request;  Veterinary  Adverse 
Drug  Reaction,  Lacic  of  Effectiveness, 
Product  Defect  Report 

agency:  Food  and  Drug  Administration, 

HHS. 

action:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  of  1995  (the 
PRA),  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  renewal  of  an 
existing  collection  of  information,  and 
to  allow  60  days  for  public  comment  in 
response  to  the  notice.  This  notice 
solicits  comments  on  reporting  and 
recordkeeping  requirements  obligating 
holders  of  approved  new  animal  drug 
applications  (NADAs)  and  abbreviated 
new  animal  drug  applications 
(ANADAs)  to  submit  information  on 
adverse  drug  reactions,  lack  of 
effectiveness  and  product  defects. 
DATES:  Submit  written  or  electronic 
comments  on  the  collection  of 
information  by  November  4,'  2002. 
ADDRESSES:  Submit  electronic 
comments  on  the  collection  of 
information  to  http:// 
www.  accessda  ta  .fda  .gov/scripts/oc/ 
dockets/edockethome.cfm.  Submit 
written  comments  on  the  collection  of 
information  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  rm.  1061,  5630  Fishers 
Lane,  Rockville,  MD  20852.  All 
comments  should  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denver  Presley,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1472. 

SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  (44  U.S.C.  3501-3520),  Federal 
agencies  must  obtain  approval  from  the 
Office  of  Management  and  Budget 
(OMB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
Collection  of  information  is  defined  in 
44  U.S.C.  3502(3)  and  5  CFR  1320.3(c) 
and  includes  agency  requests  or 
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requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506{c)(2)(A}  of  the  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information, 
including  each  renewal  of  an  existing 
collection,  before  submitting  the 
collection  to  OMB  for  approval.  To 
comply  with  this  requirement,  FDA  is 
publishing  notice  of  the  proposed 
collection  of  information  set  forth  in 
this  document. 

With  respect  to  the  following 
collection  of  information,  FDA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility; 

(2)  the  acciu-acy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
burden  of  the  collection  of  information 


on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Veterinary  Adverse  Drug  Reaction, 
Lack  of  EfiEectivenss,  Product  Defect 
Report— 21  CFR  Part  510— (OMB 
Control  Number  0910-0012) — Extension 

Section  512(1)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (the  act)  (21 
U.S.C.  360b(l)),  and  21  CFR  510.300, 
510.301,  and  510.302  require  that 
applicants  of  approved  NADAs  submit 
within  15  working  days  of  receipt, 
complete  records  of  reports  of  certain 
adverse  drug  reactions  and  unusual 
failure  of  new  animal  drugs.  Other 
reporting  requirements  of  adverse 
reactions  to  these  drugs  must  be 
reported  annually  or  semiannually  in  a 
specific  format.  This  continuous 
monitoring  of  approved  new  animal 
drugs,  affords  the  primary  means  by 
which  FDA  obtains  information 
regarding  potential  problems  in  safety 
and  effectiveness  of  marketed  animal 
drugs  and  potential  manufacturing 
problems.  Data  already  on  file  with  FDA 
is  not  adequate  because  animal  drug 
effects  can  change  over  time  and  less 


apparent  effects  may  take  years  to 
manifest  themselves.  Reports  are 
reviewed  along  with  those  previously 
submitted  for  a  particular  drug  to 
determine  if  any  change  is  needed  in  the 
product  or  labeling,  such  as  package 
insert  changes,  dosage  changes, 
additional  warnings  or 
contraindications,  or  product 
reformulation. 

Adverse  reaction  reports  are  required 
to  be  submitted  by  the  drug 
manufacturer  on  FDA  Forms  1932  or 
1932a  (voluntary  reporting  form), 
following  complaints  from  animal 
owners  or  veterinarians.  Likewise, 
product  defects  and  lack  of  effectiveness 
complaints  are  submitted  to  FDA  by  the 
drug  manufacturer  following  their  own 
detection  of  a  problem  or  complaints 
from  product  users  or  their  veterinarians 
using  forms  FDA  Forms  1932  and 
1932a.  Form  FDA  2301  is  available  for 
the  required  transmittal  of  periodic 
reports  and  promotional  material  for 
new  animal  drugs.  Respondents  to  this 
collection  of  information  are  applicants 
of  approved  NADAs. 

FDA  estimates  the  burden  for  this 
collection  of  information  as  follows: 


Table  1.— Estimated  Annual  Reporting  Burden^ 


Fomfi  No 

21  CFR  Section 

No.  of  Re- 
spondents 

Annual  Fre- 
quency per 
Response 

Total  Annual    !  Hours  per  Re-       -r  ,  ,  Hours 
Responses            sponse 

_ i 

Form  FDA  2301 

510.302(b) 

190 

10.94 

2.079 

0.5 

1,040 

Form  FDA  1932 

510.302(b) 

190 

96.76 

18,385                           10                    100 

Form  FDA  1932a 

510.302(b) 

100        !                1.0 

1 

100                           1.0                    100 

Total  Burden  Hours 

1 
1 
1 
1 

19.525 

1 . — ■ 

'  There  are  no  capitol  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  InfomiatiDn. 

TABLE  2.— ESTIMATED  ANNUAL  RECORDKEEPING  BURDEN ^ 


21  CFR  Section 

No.  of  Record- 
keepers 

Annual  Frequency  of 
Recordkeeping 

Total  Annual 
Responses 

R^Sil^r        «''"— 

510.300(a)  and  510.301(a) 

190 

13.16                              2,079                                10.35             21,518 

510.300(b)  and  510.301(b) 

190 

94.74                        '  18,385                                  0.50               9.193 

Total  Burden  Hours 

30,711 

'  There  are.no  capitol  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


Federal  Register/Vol.  67,  No.  172/Thursday,  September  5,  2002/Notices 


56849 


56848 


Federal  Register /Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Notices 


The  estimate  of  the  times  required  for 
record  preparation  and  maintenance  is 
based  on  agency  communication  with 
industry.  Other  information  needed  to 
calculate  the  total  burden  hours  (i.e.. 
adverse  drug  reaction,  lack  of 
effectiveness,  and  product  defect 
reports)  are  derived  from  agency  records 
and  experience.   ■> 

Dated:  August  29,  2002. 
Margaret  Vf.  Dotzel, 

Associate  Commissioner  for  Policy. 

(FR  Doc.  02-22637  Filed  9-4-02;  8:45  am) 

BILLING  COOe  416(M)1-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 N-0587] 

Agency  Information  Collection 
Activities;  Announcement  of  0MB 
Approval;  General  Licensing 
Provisions:  Biologies  License 
Application,  Changes  to  an  Approved 
Application,  Labeling  Forms  FDA  356h 
and  2567;  and  Revocation  and 
Suspension 

AGENCY:  Food  and  Drug  Administration. 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"General  Licensing  Provisions: 
Biologies  License  Application.  Changes 
to  an  Approved  Application,  Labeling 
Forms  FDA  356h  and  2567;  and 
Revocation  and  Suspension"  has  been 
approved  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act  of  1995. 
FOR  FURTHER  INFORMATION  CONTACT: 
JonnaLynn  P.  Capezzuto,  Office  of 
Information  Resources  Management 
(HFA-250).  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857.  301-827-4659. 
SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  June  7.  2002  (67  FR 
39406),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0338.  The 
approval  expires  on  August  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 


the  Internet  at  http://www.fda.gov/ 
ohrms./ dockets. 

Dated:  August  30,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-22635  Filed  9-^-02;  8:45  am) 

BILUNG  CODE  41 60-01 -S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-1 539] 

Draft  Guidance  for  Industry,  Electronic 
Records;  Electronic  Signatures, 
Maintenance  of  Electronic  Records; 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance  for 
industr\'  entitled  "Guidance  for 
Industry,  21  CFR  Part  11;  Electronic 
Records:  Electronic  Signatures, 
Maintenance  of  Electronic  Records." 
The  draft  guidance  describes  the 
agency's  current  thinking  on  issues 
pertaining  to  maintaining  electronic 
records  to  ensure  that  electronic  records 
and  electronic  signatures  are 
trustworthy,  reliable,  and  compatible 
with  FDA's  public  health 
responsibilities. 

DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  by 
December  4,  2002.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Division  of  Compliance  Information  and 
Quality  Assurance  (HFC-240),  Office  of 
Enforcement,  5600  Fishers  Leme, 
Rockville,  MD  20857.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 
Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets" 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1060,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
wv\'w.fda  .gov/dockets/ecommen  f s.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  draft 
guidance  document. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
f.  Motise,  Office  of  Enforcement  (HFC- 
240),  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0383,  e-mail: 
pmotise@ora  .fda  .gov. 


SUPPLEMENTARY  INFORMATION: 

L  Background 

FDA  is  announcing  the  availability  of 
a  draft  guidance  entitled  "Guidance  for 
Industry,  21  CFR  Part  11:  Electronic 
Records;  Electronic  Signatures, 
Maintenance  of  Electronic  Records."  In 
the  Federal  Register  of  March  20, 1997 
(62  FR  13430),  FDA  published  a 
regulation  providing  criteria  imder 
which  the  agency  considers  electronic 
records  and  electronic  signatures  to  be 
trustworthy,  reliable,  and  generally 
equivalent  to  paper  records  and 
handwritten  signatiires  executed  on 
paper  (part  11  (21  CFR  part  11)).  The 
preamble  to  part  11  stated  that  the 
agency  anticipated  issuing 
supplemental  guidance  documents  and 
would  afford  all  interested  parties  the 
opportunity  to  comment  on  draft 
guidance'  documents . 

The  draft  guidance  addresses  issues 
pertaining  to  the  maintenance  of 
electronic  records.  Part  11  establishes 
requirements  for  such  maintenance,  and 
the  draft  guidance  is  intended  to  assist 
people  who  must  meet  these 
requirements;  it  may  also  assist  FDA 
staff  who  apply  part  1 1  to  persons 
subject  to  the  regulation. 

The  draft  guidance  provides  specific 
information  on  key  principles  and 
practices,  and  it  addresses  some 
frequently  asked  questions.  It  also 
describes  two  examples  of  approaches 
to  maintaining  electronic  records. 
However,  this  draft  guidance  is  not 
intended  to  cover  everything  about 
maintaining  electronic  records,  and  it 
does  not  apply  to  electronic  records  that 
are  submitted  to  FDA,  but  that 
submitters  are  not  required  to  maintain. 

By  direct  reference,  this  draft 
guidance  incorporates  definitions  of 
terms  contained  in  a  companion  draft 
guidance  entitled  "Guidance  for 
Industry,  21  CFR  Part  11;  Electronic 
Records;  Electronic  Signatures,  Glossary 
of  Terms"  that  published  in  the  Federal 
Register  of  September  24,  2001  (66  FR 
48886). 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good' 
guidance  practices  regulations  (21  CFR 
10.115).  This  draft  guidance,  when 
finalized,  will  represent  the  agency's 
current  thinking  on  maintaining 
electronic  records  in  electronic  form.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  euid  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the 
requirements  of  the  applicable  statutes 
and  regulations. 
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n.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (address 
above)  written  or  electronic  comments 
on  the  draft  guidance.  Two  copies  of 
any  nonelectronic  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  draft  guidance 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

ni.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  http:// 
www.fda.gov/ora/compliance_ref/ 
parti  1/default.htm. 

Dated:  August  27.  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-22634  Filed  9-4-02;  8:45  am] 
BUJJNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 D-01 46] 

Final  Guidance  for  Industry  and 
Reviewers  on  How  ttie  Center  for 
Veterinary  Medicine  Intends  to  Handle 
Deficient  Submissions  RIed  During  the 
Investigation  of  a  New  Animal  Drug; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  final  guidance  for 
industry  and  reviewers  (#119)  entitled 
"How  the  Center  for  Veterinary 
Medicine  Intends  to  Handle  Deficient 
Submissions  Filed  Diuing  the 
Investigation  of  a  New  Animal  Drug." 
This  final  guidance  announces  the 
Center  for  Veterinary  Medicine's 
(CVM's)  policy  regarding  the 
circumstances  under  which  CVM 
intends  to  not  accept  for  review 
submissions  filed  during  the 
investigation  of  a  new  animal  drug  and 
notify  the  sponsor  that  CVM  intends  not 
to  review  the  submission. 
DATES:  Submit  v\rritten  or  electronic 
comments  at  any  time. 
ADDRESSES:  Submit  vn'itten  comments 
on  this  final  guidance  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 


Lane.  nn.  1061,  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  All 
comments  should  be  identified  with  the 
full  title  of  the  guidance  and  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document. 

Submit  written  requests  for  single 
copies  of  the  final  guidance  to  the 
Communications  Staff  {HFV-12),  Center 
for  Veterinary  Medicine,  Food  and  Drug 
Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  final 
guidance  dociunent. 
FOR  FURTHER  INFORMATION  CONTACT:  Gail 
Schmerfeld,  Center  for  Veterinary 
Medicine  (HFV-100),  Food  and  Drug 
Administration,  7519  Standish  PI., 
Rockville.  MD  20855,  301-827-1796,  e- 
mail:  gschmerl@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  April  4, 
2001  (66  FR  17914),  FDA  published  a 
notice  of  availability  for  a  draft  guidance 
entitled  "How  the  Center  for  Veterinary 
Medicine  Intends  to  Handle  Deficient 
Submissions  Filed  During  the 
Investigation  of  a  New  Animal  Drug," 
giving  interested  persons  until  July  3, 
2001,  to  submit  comments. 

CVM  determined  that  there  was  a 
need  for  such  a  guidance  for  two 
reasons:  (1)  Having  reviewers  attempt  to 
review  submissions  that  have  significant 
deficiencies  is  an  inefficient  use  of 
CVM's  limited  resources,  and  (2)  its 
practice  of  keeping  submissions 
requiring  significant  additional 
information  or  rehabilitation  "active." 
(i.e.,  in  the  review  queue),  has 
contributed  to  a  backlog  in  the  review 
of  pending  submissions.  This  final 
guidance  for  industry  and  reviewers 
announces  CVM's  policy  regarding  the 
circumstances  under  which  CVM 
intends  to  not  accept  for  review 
submissions  filed  during  the 
investigation  of  a  new  animal  drug, 
notify  the  sponsor  that  the  submission 
will  not  be  reviewed,  and  remove  the 
submission  from  the  review  queue. 

CVM's  primary  goal  is  to  approve  safe 
and  effective  new  animal  drugs  in  a 
timely  manner.  To  further  this  goal, 
CVM's  responsibility  is  to  ensure  the 
quality  of  the  review  process.  On  the 
other  hand,  it  is  the  sponsor's 
responsibility  to  ensure  the  quality  of  its 
submissions. 

The  quality  of  a  submission  can 
prevent  or  severely  hinder  its  review. 
Poor  quality  submissions  can  be 


impossible  or  difficult  to  review.  FDA 
received  comments  to  the  draft  guidance 
suggesting  that  the  problem  CVM 
attributes  to  poor  quality  submissions  is 
in  part  the  variation  in  format  and 
content  of  submissions  as  required  by 
individual  reviewers.  However,  an 
informal  siuvey  of  reviewers  in  the 
Office  of  New  Animal  Drug  Evaluation 
(ONADE)  revealed  that  submissions 
were  deficient  because,  among  other 
things:  They  contained  data 
discrepancies,  incorrect  statistical 
analyses,  final  reports  that  did  not 
reflect  actual  data,  electronic  copies  of 
data  that  did  not  match  paper  copies  of 
raw  data,  or  no  documentation  of  drug 
source.  ONADE  has  also  received 
supplemental  applications  in  which 
sponsors  submitted  the  same  data  or 
information  for  the  supplement  that 
they  submitted  for  the  original 
application,  i.e.,  without  changing  the 
relevant  indications  or  conditions  of  use 
for  which  the  supplement  was 
submitted. 

CVM  has  determined  that  it  can  no 
longer  expend  time  and  resources 
attempting  to  review  submissions  that 
have  significant  deficiencies.  Poor 
quality  submissions  decrease  the 
efficiency  of  the  new  animal  drug 
application  review  and  approval  process 
by  diverting  limited  resources  from  the 
review  of  submissions  that  are 
complete.  Furthermore,  as  one  comment 
to  the  draft  guidance  noted,  a  sponsor 
who  submits  a  quality  submission 
should  not  have  its  submission  wait  in 
the  queue  while  a  reviewer  spends  an 
inordinate  amount  of  time  reviewing  a 
poor  quality  submission. 

The  finaf  guidance  clarifies  that 
ONADE  should  use  criteria  and 
procedures  similar  to  those  found  in  21 
CFR  514.110  to  determine  whether  it 
will  not  accept  a  submission  for  review, 
i.e.,  refuse  to  review  the  submission 
further.  ONADE  should,  among  other 
reasons,  not  review  a  submission  if  on 
its  face  the  information  is  so  inadequate 
that  the  submission  is  clearly  not 
reviewable.  ONADE  should  consider  a 
submission  to  be  inadequate  if  the 
numbers  or  types  of  errors  in  the 
submission  or  flaws  in  the  development 
plan,  call  into  question  the  quality  of 
the  entire  submission  to  the  extent  it  is 
deemed  by  ONADE  that  the  submission 
cannot  reasonablv  be  reviewed. 

ONADE  should  notify  the  sponsor  by 
letter  within  60  days  of  the  receipt  of 
the  submission  of  its  decision  not  to 
accept  the  submission  for  review.  The 
letter  notifying  the  sponsor  that  ONADE 
will  not  accept  the  submission  for 
review  should  summarize  in  detail 
commensurate  with  the  quality  of  the 
submission  the  reasons  it  cannot  be 
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reviewed.  A  sponsor  who  submits  a 
deficient  submission  should  not 
resubmit  the  submission  until  the 
submission  has  been  reviewed 
rigorously  for  accuracy  and 
completeness. 

Rehising  to  review  deficient 
submissions  is  only  part  of  CVM's 
strategy  to  facilitate  the  timely  approval 
of  safe  and  effective  new  animal  drugs. 
CVM  intends  to  continue  issuing 
guidance  that  will  clarify  approval 
requirements  and  the  procedures  and 
formats  for  various  types  of 
submissions.  CVM  intends  to  balance 
the  need  for  guidance  with  the  need  to 
complete  pending  review  work.  CVM 
encourages  sponsors  to  request 
presubmission  conferences  to  reach 
agreement  on  investigational  and 
approval  requirements  for  specific  new 
animal  drugs.  In  addition,  CVM 
continues  to  encourage  sponsors  to 
submit  protocols  for  studies  that  are  key 
to  approval  to  CVM  for  review  well  in 
advance  of  beginning  the  studies. 
Finally,  CVM  is  committed  to 
continuing  to  work  to  improve  its 
processes  and  approve  safe  and  effective 
new  animal  drugs  in  a  timely  manner. 

This  level  1  final  guidance  document 
is  being  issued  consistent  with  FDA's 
good  guidance  practices  regulation  (21 
CFR  10.115).  This  guidance  represents 
the  agency's  current  thinking  on  its 
handling  of  deficient  submissions  filed 
diuing  the  investigation  of  a  new  animal 
drug.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  tQ  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  as 
long  as  it  satisfies  the  requirements  of 
applicable  statutes  and  regulations. 

n.  Comments 

As  with  all  of  FDA's  guidance,  the 
public  is  encouraged  to  submit  written 
or  electronic  comments  with  new  data 
or  other  new  information  pertinent  to 
this  guidance.  FDA  will  periodically 
review  the  comments  in  the  docket  and, 
where  appropriate,  will  amend  the 
guidance.  The  public  will  be  notified  of 
any  such  amendments  through  a  notice 
in  the  Federal  Register. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  a  copy  of  the  final  guidance 
document  entitled  "Guidance  for 
Industry  and  Reviewers:  "How  the 
Center  for  Veterinary  Medicine  Intends 
to  Handle  Deficient  Submissions  Filed 
Ehiring  Investigation  of  a  New  Animal 
Drug"  from  the  CVM  home  page  at 
http://www.fda.gov/cvm. 


Dated:  August  27.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-22566  Filed  9-4-02;  8;45  am] 

BILUNG  CODE  4160-01-S 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Dnig  Administration 

[Docket  No.  90D-0427] 

Class  III  Medical  Devices  Wlttiout 
Premarket  Clearance;  Revocation  of 
Compliance  Policy  Guide  7124.30 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
revocation  of  a  Compliance  Policy 
Guide  (CPG)  entitled  "Sec.  300.700 
Direct  Reference  Authority  for  Class  III 
Medical  Devices  Without  a  Premarket 
Notification  (510(k))  or  an  Approved 
Premarket  Approval  Application  (PMA) 
(CPG  7124.30)."  This  CPG  no  longer 
reflects  current  agency  policy. 
DATES:  The  revocation  is  effective 
October  7,  2002. 

ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  CPG  7124.30  to  the 
Division  of  Compliance  Policy  (HFC- 
230),  Office  of  Enforcement,  Office  of 
Regulatory  Affairs,  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  FAX  301-827- 
0482.  A  copy  of  the  CPG  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305).  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061.  Rockville,  MD.  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  CPG. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jeffrey  B.  Governale,  Division  of 
Compliance  Policy  (HFC-230),  Office  of 
Enforcement,  Office  of  Regulatory 
Affairs.  Food  and  Drug  Administration, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  301-827-0411. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Section  513(a)(1)(C)  of  the  Federal 
Food.  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  360c(a)(l)(C))  describes  a 
class  III  device,  in  part,  as  represented 
for  use  in  supporting  or  sustaining 
human  life,  in  preventing  impairment  of 
human  health  or  presenting  an 
unreasonable  risk  of  illness  or  injury. 
An  individual  or  firm  that  commercially 
distributes  a  class  III  device,  in 


interstate  commerce,  without  an 
approved  premarket  approval 
application  (PMA)  or  a  substantially 
equivalent  premarket  notification 
(510(k))  is  in  violation  of  the  act.  In  legal 
terms,  the  device  is  adulterated  in 
accordance  with  section  501(f)(1)  of  the 
act  (21  U.S.C.  351(f)(1))  and  misbranded 
within  the  meaning  of  section  502  (o)  of 
the  act  (21  U.S.C.  352{o)). 

On  February  26, 1991,  FDA  issued  the 
CPG  entitled  "Sec.  300.700  Direct 
Reference  Authority  for  Class  HI 
Medical  Devices  Without  a  Premarket 
Notification  (510(k))  or  an  Approved 
Premarket  Approval  Application  (PMA) 
(CPG  7124.30)."  This  CPG  authorizes 
FDA's  field  districts  to  issue  a  Warning 
Letter  or  recommend  a  seizure  action,  if 
warranted,  without  prior  concurrence 
and  review  by  FDA's  Center  for  Devices 
and  Radiological  Health  (CDRH)  for  the 
referenced  violations.  This  procedure  no 
longer  reflects  current  agency  policy. 
Field  districts  should  forward  all 
Warning  Letter  and  seizure 
recommendations  concerning  device 
premarket  clearance  violations  to  CDRH 
for  concmrence.  The  Regulatory 
Procedures  Manual  includes  the  latter 
procedure. 

FDA  is  revoking  CPG  7124.30,  in  its 
entirety,  to  eliminate  obsolete 
compliance  policy. 

n.  Electronic  Access 

Prior  to  the  revocation  effective  date 
(see  DATES),  a  copy  of  the  CPG  may  also 
be  downloaded  to  a  personal  computer 
with  access  to  the  Internet.  The  Office 
of  Regulatory  Affairs  home  page 
includes  the  CPG  that  may  be  accessed 
at  http://www.fda.gov/ora/ 
compliance_ref/cpg/cpgdev/cpg300- 
700.html. 

Dated:  August  28,  2002. 
John  Marzilli, 

Acting  Associate  Commissioner  for 
Regulatory  Affairs. 

(FR  Doc.  02-22638  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  416O-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Single  Source  Cooperative  Agreement 
Supplemental  Award  to  the  District  of 
Columbia  State  incentive  Grant  to 
Fund  Best  Friends  Foundation  Youth 
Development  Program  and  "Marriage 
is  Manly"  Media  Campaign 

AGENCY:  Center  for  Substance  Abuse 
Prevention  (CSAP),  Substance  Abuse 
and  Mental  Health  Services 
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Administration  (SAMHSA),  Department 
of  Health  and  Human  Services. 

SUMMARY:  The  Center  for  Substance 
Abuse  Prevention  (CSAP),  Substance 
Abuse  and  Mental  Health  Services 
Administration  (SAMHSA),  is 
publishing  this  notice  to  provide 
information  to  the  public  concerning  a 
planned  single  source  cooperative 
agreement  supplemental  award  in  the 
amount  of  $300,000  in  FY  2002,  for  a 
project  period  of  one  year,  to  the  District 
of  Columbia  State  Incentive  Grant 
Program,  to  fund  Best  Friends  Youth 
Development  Program  and  "Marriage  is 
Manly"  Media  Campaign.  This  is  not  a 
formal  request  for  applications. 
Assistance  will  be  provided  only  to  the 
District  of  Columbia  State  Incentive 
Grant  for  the  sole  purpose  of  funding 
the  Best  Friends  Foundation  based  on 
the  receipt  of  a  satisfactory  application 
that  is  approved  by  an  independent 
review  group. 

Authority/Justification:  The  grant  Will 
be  made  under  the  authority  of  Section 
509  of  the  Pubhc  Health  Service  Act 
93.243,  as  amended.  This  award  is  being 
made  on  a  single  source  basis  because 
the  Best  Friends  Foundation  has  a 
record  of  success  and  is  a  long-term 
youth-development  program  that 
encompasses  a  myriad  of  activities  for 
youth  development  including 
advocating  sexual  abstinence  and 
prevention  of  alcohol  and  drug  abuse. 
Its  work  can  be  categorized  as 
education,  youth  development,  health, 
family  development,  neighborhood 
revitdization  and  welfare  reform.  The 
expansion  of  these  activities  to  focus  on 
men  is  appropriate  as  Best  Friends 
Foundation's  work  with  girls  has  been 
so  successful.  Making  the  award  to 
another  entity  would  require  additional 
start-up  time  and  costs,  significant  loss 
of  critical  information,  as  well  as 
duplication  of  previously  completed 
work. 

The  Catalog  of  Federal  Domestic 
Assistance  (CFDA)  nimiber  for  this 
program  is  93.243. 

FOR  FURTHER  INFORMATION  CONTACT:  Wil 
L.  Hardy,  Ph.D.,  M.S.W,,  Government 
Project  Officer.  DSCSD/SAB,  Center  for 
Substance  Abuse  Prevention  (CSAP), 
SAMHSA,  Room  930,  Rockwall  II 
Building,  5600  Fishers  Lane,  Rockville, 
MD  20857,  (301)  443-6057, 
whardy@samhsa.gov. 

Dated:  August  29,  2002. 
Richard  Kopanda, 
Executive  Officer.  SAMHSA. 
[FR  Doc.  02-22639  Filed  9-4-02;  8.45  am] 
BILUNO  CODE  416t-aO-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Martagement 

[AK-962-1410-HY-P;  F-149(»-A;  BSA-11 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

SUMMARY:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  lands  for 
conveyance  pursuant  to  the  Alaska 
Native  Claims  Settlement  Act  will  be 
issued  to  Sitnasuak  Native  Corporation, 
for  lands  within  Sec.  36,  T.  11  S.,  R.  34 
W.,  Kateel  River  Meridian,  located  in 
the  vicinity  of  Nome,  Alaska,  containing 
approximately  0.56  acres.  Notice  of  this 
decision  will  also  be  published  four 
times  in  the  Nome  Nugget. 
DATES:  The  time  limits  for  filing  an 
appeal  are: 

1.  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision,  shall  have  imtil  October  7. 
2002,  to  file  an  appeal. 

2.  Parties  receiving  service  by 
certified  mail  shall  have  until  30  days 
from  the  receipt  to  file  an  appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  Copies  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 
Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT:  Ron 
Royer,  Land  Law  Examiner,  (907)  271- 
5677. 

Ronald  E.  Royer, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  02-22590  Filed  9-4-02;  8:45  am) 

BaUNG  CODE  4310-SS-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-030-5700-BX;  Closure  Notice  No.  NV- 
030-02-001] 

Temporary  Closure  of  Public  Lands; 
Washoe  County,  NV 

AGENCY:  Bureau  of  Land  Management, 
Nevada,  Interior. 

SUMMARY:  The  Carson  City  Field  Office 
Manager  annoimces  the  temporary 
closure  of  selected  public  lands  under 
his  administration.  This  action  is  being 
taken  to  provide  for  public  safety  during 


the  2002  Pylon  Racing  Seminar  and 

2002  Reno  National  Championship  Air 

Races. 

EFFECTIVE  DATES:  September  8  through 

September  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  P.  Pope,  Assistant  Manager, 

Nonrenewable  Resources,  Carson  City 

Field  Office,  5665  Morgan  Mill  Road, 

Carson  City,  Nevada  89701.  Telephone 

(775) 885-6000. 

SUPPLEMENTARY  INFORMATION:  This 

closure  applies  to  all  the  public,  on  foot 

or  in  vehicles.  The  public  lands  affected 

by  this  closure  are  described  as  follows: 

Mt.  Diablo  Meridian 

T.  21  N.,R.  19  E., 

Sec.  8,  NV2NEV4.  SEV4NEV4  and  EViSEV,; 
Sec.  16,  NVzandSVVVv 

Aggregating  approximately  680  acres 

The  above  restrictions  do  ntot  apply  to 
emergency  or  law  enforcement 
personnel  or  event  officials.  The 
authority  for  this  closure  is  43  CFR 
8364.1.  Persons  who  violate  this  closure 
order  are  subject  to  arrest  and,  upon 
conviction,  may  be  fined  not  more  than 
$1,000  and/or  imprisoned  for  not  more 
than  12  months. 

A  map  of  the  closed  area  is  posted  in 
the  Carson  City  Field  Office  of  the 
Bureau  of  Land  Management. 

Dated:  June  4.  2002. 
Charles  P.  Pope, 

Assistant  Manager,  Nonrenewable  Resources, 
Carson  City  Field  Office. 
[FR  Doc.  02-22587  Filed  9-04-02;  8:45  am] 
BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  l^nd  Management 

[NMNM  103474] 

Public  Land  Order  No.  7535; 
Withdrawal  of  National  Forest  System 
Land  for  ttte  Sandia  Administrative  Site 
and  the  Tijeras  Pueblo  Interpretive 
Site;  New  Mexico 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  withdraws  14.42 
acres  of  National  Forest  System  land 
horn  location  and  entry  under  the 
United  States  mining  laws  for  20  years 
to  protect  the  Sandia  Administrative 
Site  and  the  Tijeras  Pueblo  Interpretive 
Site. 

EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
McHenry,  Cibola  National  Forest,  2113 
Osima  Rd,  NE.  Suite  A,  Albuquerque, 
New  Mexico  87113,  505-346-2650. 
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Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976.  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  Subject  to  valid  existing  rights,  the 
following  described  National  Forest 
System  land  is  hereby  withdrawn  from 
location  and  entry  under  the  United 
States  mining  laws.  30  U.S.C.  Ch.  2 
(1994).  to  protect  the  Sandia 
Administrative  Site  and  the  Tijeras 
Pueblo  Interpretive  Site: 

Cibola  National  Forest 

New  Mexico  Principal  Meridian 

T.  10N.,R.  5E., 
Sec.  23,  SWV4NWV4SWV4  and 

NV2NWV4SWV4SWV4. 

The  area  described  contains  14.42  acres  in 
Bernalillo  County. 

2.  This  withdrawal  will  expire  20 
years  from  the  effective  date  of  this 
order  unless,  as  a  result  of  a  review 
conducted  before  the  expiration  date 
piu-suant  to  Section  204(f)  of  the  Federal 
Land  Policy  and  Management  Act  of 
1976,  43  U.S.C.  1714(f)  (1994),  the 
Secretary  determines  that  the 
withdrawal  shall  be  extended. 

Dated:  August  9,  2002. 

Rebecca  W.  Watson, 

Assistant  Secretary^Land  and  Minerals 
Management. 

[FR  Doc.  02-22589  Filed  9-^-02;  8:45  am] 

BIUJNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

IOR-958-1430-ET;  GPO-02-0201;  WAOR- 
19631  etal.] 

Public  Land  Order  No.  7536; 
Revocation  of  Executive  Order  Dated 
February  1, 1921,  and  Secretarial 
Orders  Dated  June  7, 1922,  and  May 
22, 1924;  Washington 

agency:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Public  land  order. 

SUMMARY:  This  order  revokes  in  their 
entirety,  an  Executive  Order  and  two 
Secretarial  Orders  as  they  affect 
1,136.16  acres  of  National  Forest  System 
lands  withdrawn  for  Power  Site  Reserve 
No.  755  and  Power  Site  Classification 
Nos.  40  and  70.  The  lands  are  no  longer 
needed  for  the  purpose  for  which  they 
were  withdrawn.  The  lands  described  in 
paragraph  l(a]  have  been  and  will 
remain  open  to  mining  and  mineral 
leasing,  subject  to  other  segregations  of 
record.  This  action  will  open  these 


lands  to  such  forms  of  disposition  as 
may  by  law  be  made  of  National  Forest 
System  lands.  The  remaining  lands  have 
been  conveyed  out  of  Federal 
ownership. 

EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Allison  O'Brien,  BLM  Oregon/ 
Washington  State  Office,  P.O.  Box  2965, 
Portland,  Oregon  97208-2965,  503-808- 
6171. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  Executive  Order  dated 
February  1,  1921,  and  the  two 
Secretarial  Orders  dated  June  7, 1922, 
and  May  22,  1924,  which  withdrew 
National  Forest  System  lands  for  power 
site  purposes,  are  hereby  revoked  as 
they  affect  the  following  described 
lands: 

Willamette  Meridian 

(a)T.  26N..R.  19  E., 

Sec.  1,  lots  7,  8,  9,  10.  16,  and  17; 

Sec.  2,  lots  2  and  5  and  SE'ANE'A; 

Sec.  12.  lots  1.  2,  and  3. 
T.  27N.,  R.  19E., 

Sec.  3,  lots  7  to  12.  inclusive; 

Sec.  10,  lots  1  to  4,  inclusive: 

Sec.  11.  lots  6  and  7; 

Sec.  15.  loll; 

Sec.  22,  lots  4,  5.  and  6; 

Sec.  26.  lots  4,  9. 12, 16,  17.  and  18; 

Sec.  35.  lots  1  and  2. 
T.  28N..R.  19E.. 

Sec.  33,  lots  3  and  4; 

Sec.  34,  lots  1  and  3,  and  NEV4SWV4. 
T.  25  N.,  R.  20  E.. 

Sec.  4,  lot  6. 
T.  26N.,R.  20E., 

Sec.  6.  lot  10. 

The  areas  described  aggregate  854.23  acres 
in  Chelan  County. 

(b)T.  27N..R.  19E.. 

Homestead  Entry  Survey  No.  270. 
T.  28N.,  R.  19E.,  " 

Sec,  33.  NEV4SEV4; 

Sec.  34,  lots  4  and  5.  and  NWV4SWV4. 
T.  25  N..R.  20E., 

Sec.  4,  lot  5: 

Sec.  10,  NEV4NEV4. 

The  areas  described  aggregate  281.93  acres 
in  Chelan  County. 

2.  At  8:30  a.m.  on  September  5.  2002, 
subject  to  valid  and  existing  rights, 
other  segregations  of  record,  and  the 
requirements  of  applicable  law,  the 
lands  described  in  paragraph  1(a)  will 
be  opened  to  such  forms  of  disposal  that 
may  by  law  be  made  of  National  Forest 
System  lands. 

SUPPLEMENTARY  INFORMATION:  The  lands 
described  in  paragraph  1(b)  have  been 
conveyed  out  of  Federal  ownership. 


Dated:  August  9,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  02-22588  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  4310-33-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Fish  Passage  Improvement  Project  at 
the  Red  Bluff  Diversion  Dam,  Tehama 
County,  California 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  Availability  (NOA)  of 

the  Draft  Environmental  Impact 

Statement/Environmental  Impact  Report 

(DEIS/EIR)  and  notice  of  public  hearing. 

SUMMARY:  The  Bureau  of  Reclamation 
and  the  Tehama-Colusa  Canal  Authority 
(TCCA)  have  made  available  for  public 
review  and  comment  the  DEIS/EIR  for 
the  Fish  Passage  Improvement  Project  at 
the  Red  Bluff  Diversion  Dam. 

The  DEIS/EIR  outlines  the  proposed 
project  alternatives  that  seek  to  address 
issues  related  to  the  Red  Bluff  Diversion 
Dam,  including  fish  passage  and  water 
supply.  Current  dam  operations  do  not 
adequately  allow  passage  of  threatened 
and  endangered  fish  species. 
Additionally,  current  dam  operations 
create  a  situation  where  agricultural 
demand  outstrips  the  dam's  capacity  to 
deliver  water.  To  address  these  critical 
issues,  TCCA  and  Reclamation  are 
working  together  to  determine  an 
appropriate  solution. 

The  project  goals  are  to: 

•  Substantially  improve  the  long-term 
reliable  level  of  anadromous  fish 
passage,  both  upstream  and 
downstream,  past  the  Red  Bluff 
Diversion  Dam. 

•  Substantially  improve  the  long-term 
ability  to  reliably  and  cost-effectively 
move  sufficient  water  into  the  Tehama- 
Colusa  Canal  and  the  Coming  Canal 
systems  to  meet  the  needs  of  the  water 
districts  served  by  the  TCCA. 

The  TCCA  and  Reclamation  are 
working  together  as  "co-lead"  agencies, 
sponsoring  this  project  to  achieve  the 
same  project  purpose  and  need. 
However,  they  are  independent  agencies 
with  various  interests  and  methods  for 
approaching  a  project  such  as  this  one. 
Work  conducted  to  date  has  built  upon 
a  wide  array  of  previous  studies  - 
conducted  at  the  dam. 
DATES:  A  public  hearing  will  be  held  on 
September  25,  2002.  to  provide  the 
public  with  an  opportimity  to  study  and 
comment  on  environmental  issues 


56854 


Federal  Register / Vol.  67,  No.  172 /Thursday,  September  5,  2002 /Notices 


Federal  Register /Vol.  67,  No.  172/Thiirsday,  September  5,  2002 /Notices 


56853 


addressed  in  the  DEIS/EIR.  The  open 
house  portion  of  the  hearing  will  be 
from  4  p.m.  to  7  p.m.  and  will  consist 
of  informational  displays  staffed  by 
project  team  members  who  will  be 
answering  questions.  The  formal  portion 
of  the  hearing  will  be  from  7  p.m.  to  8 
p.m.,  where  oral  comments  will  be 
taken  by  a  certified  court  reporter. 
Comments  will  also  be  taken  throughout 
the  meeting  via  comment  sheets. 

Comments  on  the  DEIS/DEIR  will  also 
be  accepted  on  or  before  October  29, 
2002,  in  the  following  formats: 

Written — Written  comments  should 
be  addressed  to  Mr.  Art  Bullock.  TCCA, 
at  the  address  below. 

Comment  Sheets — Comment  sheets 
will  be  available  to  all  that  attend  the 
public  hearing,  and  can  be  returned  at 
the  public  hearing,  faxed  to  Mr.  Art 
Bullock,  TCCA,  at  530-934-2355,  or 
mailed  to  Mr.  Bullock  at  the  below 
address. 

Electronic — Comments  may  be 
submitted  electronically  by  e-mailing 
the  project  team:  tcwatennan@aoI.com. 
ADDRESSES:  The  public  hearing  will  be 
held  at  the  Red  Bluff  Community  Center 
Gymnasium,  1500  South  Jackson,  Red 
Bluff.  CA  96080. 

Comments  on  the  DEIS/EIR  should  be 
sent  to  Mr.  Art  Bullock.  General 
Manager.  Tehama-Colusa  Canal 
Authority.  PO  Box  1025.  Willows.  CA 
95988.  A  copy  of  the  Executive 
Summary.  DEIS/EIR,  and/or  technical 
appendices  may  be  obtained  by  calling 
Mr.  Bullock  at  the  telephone  number 
below. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Art  Bullock,  Tehama-Colusa  Canal 
Authority,  telephone:  530-934-2125,  e- 
mail:  tcwatennan@aoI.com;  or  Mr.  Max 
Stodolski,  Bureau  of  Reclamation, 
telephone:  530-529-3890,  fax:  530- 
529-3895,  e-mail: 
mstodolski@mp.usbr.gov. 

SUPPLEMENTARY  INFORMATION:  Since 
construction  of  the  Red  Bluff  Diversion 
Dam,  concern  has  been  expressed 
regarding  the  dam's  effect  on  both 
upstream  and  downstream  fish 
migration.  The  dam  was  built  with  11 
movable  gates.  Raising  the  gates 
eliminates  the  dam's  effect  and  allows 
the  river  to  flow  unimpeded.  Lowering 
the  dam  gates  allows  for  gravity 
diversion  into  canals  and  results  in  the 
creation  of  Lake  Red  Bluff. 

Over  the  years,  the  dam  gates  have 
been  raised  more  frequently  in  an 
attempt  to  enhance  fish  passage. 
Therefore,  the  ability  to  divert  irrigation 
water  has  been  gradually  decreased 
from  year-round  to  the  current  4-month 
(gates-in)  operations  from  May  15  to 
September  14.  Diuing  the  remainder  of 


the  year,  the  dam  gates  are  open, 
allowing  a  free  flowing,  unimpeded 
river.  Detailed  studies  show  the  current 
design  of  the  fish  ladders  and  the 
operations  of  the  dam  gates  do  not 
adequately  allow  passage  of  threatened 
and  endangered  fish  species. 

The  DEIS/EIR  addresses  impacts 
related  to  the  proposed  alternatives. 
Through  detailed  feasibility  studies,  six 
alternatives,  including  the  "No  action" 
alternative,  have  been  created  to  address 
the  identified  water  delivery  and  fish 
passage  issues. 

The  alternatives  identified  in  the 
DEIS/EIR  are: 

1.  No  action — The  current  operating 
conditions  remain  the  same  with  a  4- 
month  dam  "gates-in,"  that  creates  Lake 
Red  Bluff  from  May  15  to  September  14. 
The  impacts  of  this  option  must  be 
studied  to  a  similar  level  of  detail  as  the 
others.  It  is  used  as  a  baseline  of 
comparison  for  the  other  alternatives. 

2.  Bypass — ^This  option  creates  a  fish- 
friendly  channel  around  the  dam  with 
sufficient  water  flow  to  attract  and 
transport  fish  moving  upstream  and 
deliver  juvenile  fish  moving 
downstream  when  the  dam  gates  are 
lowered  in  late  summer  and  early  fall. 
Gates  would  continue  to  be  lowered  in 
the  May  15  to  September  14  period.  A 
new  pumping  station  would  be  required 
to  provide  reliable  agricultural  water 
supply  from  the  river  into  the  water 
delivery  canals. 

3.  Improved  fish  ladders — Two 
alternatives  are  being  considered  and 
are  aimed  at  improving  the  efficiency  of 
the  "fish,  ladders"  designed  to  create  a 
passage  for  fish  to  swim  around  the 
dam.  The  design  improvements  will 
increase  the  flow  of  water  through  the 
fish  ladders.  By  increasing  the  flow, 
more  fish  will  be  attracted  to  the  ladders 
and  successfully  pass  the  dam.  The  two 
alternatives  differ  in  the  operations  of 
the  dam  gates.  One  option  proposes 
lowering  the  dam  gates  for  the  current 
4-month  operation  and  the  other  for  a  2- 
month  operation  (July  1  through  August 
31).  A  new  pumping  station  would  be 
required  to  provide  reliable  agricultural 
water  supply  from  the  river  into  the 
water  delivery  canals. 

4.  Existing  fish  ladders — This 
alternative  retains  the  current  fish 
ladders  and  decreases  lowering  of  the 
dam  gates  to  2  months  (July  1  through 
August  31).  The  only  source  of 
improved  fish  passage  would  be  the 
reduction  in  gate  operations.  A  new 
pumping  station  would  be  required  to 
provide  reliable  agricultural  water 
supply  from  the  river  into  the  water 
delivery  canals. 

5.  Gates  out — This  option  keeps  the 
dam  gates  open  year  roimd,  creating  a 


free  flowing  river,  unimpeded  by  the 
dam.  Fish  ladders  or  other  bypass 
options  would  no  longer  be  necessarj' 
and  Lake  Red  Bluff  would  no  longer  be 
created.  A  new  pumping  station  would 
be  required  to  provide  reliable 
agricultural  water  supply  from  the  river 
into  the  water  delivery  canals. 

Additional  Information 

Additional  information  is  also 
available  at  the  project  Web  site:  bttp:/ 
/www.  tccafishpassage .  org/. 

Comments,  including  names  and 
home  addresses  of  respondents,  will  be 
available  for  public  review.  Individual 
respondents  may  request  that  their 
home  address  be  withheld  from  public 
disclosure,  which  will  be  honored  to  the 
extent  allowable  by  law. 

If  you  wish  your  name  and/or  address 
withheld,  you  must  state  this 
prominently  at  the  beginning  of  your 
comment.  Submissions  from 
organizations  or  businesses,  and 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  will  be 
available  for  public  disclosure  in  their 
entirety. 

Dated:  August  14.  2002. 
Susan  L.  Ramos, 
Assistant  Regional  Director. 
[FR  Doc.  02-22636  Filed  9-^-02:  8:43  am| 
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DEPARTIMENT  OF  THE  INTERIOR 

Bureau  of  Reclamation 

Fort  Peck  Assiniboine  and  Sioux  Water 
Supply  and  Dry  Prairie  Rural  Water 
Supply  Project,  Water  Conservation 
Plan 

AGENCY:  Bureau  of  Reclamation, 

Interior. 

ACTION:  Notice  of  finding. 

SUMMARY:  The  Fort  Peck  Reservation 
Rural  Water  System  Act  of  2000  (Act), 
Public  Law  106-382,  authorized 
construction  of  the  Fort  Peck 
Reservation  Rural  Water  System  in 
northeastern  Montana.  To  meet  the 
requirements  of  the  Act.  the  Fort  Peck 
Tribes  and  Dry  Prairie  Rural  Water 
Association  Incorporated  developed  and 
submitted  a  water  conservation  plan  to 
Reclamation. 

FOR  FURTHER  INFORMATION  CONTACT: 
Leonard  Duberstein,  Bureau  of 
Reclamation,  Montana  Area  Office,  PO 
Box  30107,  Billings,  Montana  59107- 
0137.  or  at  (406)  247-7331  or  be  e-mail 
at  lduberstein@gp.usbr.gov. 

SUPPLEMENTARY  INFORMATION: 
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Finding 

The  Fort  Peck  Tribes  and  the  Dry 
Prairie  Rural  Water  Association 
Incorporated  submitted  the  "Water 
Conservation  Plan  for  the  Fort  Peck 
Reservation  Rural  Water  System:  Fort 
Peck  Assiniboine  and  Sioux  Rural  Water 
System  and  Dry  Prairie  Rural  Water 
System",  dated  April  10,  2002,  that 
includes  prudent  and  reasonable  water 
conservation  measures  for  the  operation 
of  the  Assiniboine  Sioux  Rural  Water 
System  that  have  been  shown  to  be 
economically  and  financially  feasible. 

In  addition  to  authorizing 
construction  of  the  Fort  Peck 
Reservation  Rural  Water  System,  the  Act 
authorizes  appropriations  of 
$175,000,000  to  Reclamation  over  a 
period  of  10  fiscal  years.  The  Act  states 
under  section  4(g)(3)  that  "The 
Secretary  shall  not  obligate  funds  for 
construction  of  the  Assiniboine  and 
Sioux  Rural  Water  System  until  the 
Secretary  publishes  a  written  finding 
that  the  water  conservation  plan 
developed  under  section  7  includes 
prudent  and  reasonable  water 
conservation  measures  for  the  operation 
of  the  Assiniboine  Sioux  Rural  Water 
System  that  have  been  shown  to  be 
economically  and  financially  feasible." 
Identical  provisions  limiting  obligations 
of  funds  for  construction  of  the  Dr\' 
Prairie  Rural  Water  System  are  stated 
under  section  5(e)(3)  of  the  Act. 

The  requirements  for  the  conservation 
plan  are  described  under  section  7  of 
the  Act  that  states: 

"(a)  In  General.— The  Fort  Peck  Tribes 
and  Dry  Prairie  Rural  Water  Association 
Incorporated  shall  develop  a  water 
conservation  plan  containing — 

(1)  a  description  of  water  conservation 
objectives: 

(2)  a  description  of  appropriate  water 
conservation  measures;  and 

(3)  a  time  schedule  for  implementing 
the  measures  and  this  Act  to  meet  the 
water  conservation  objectives. 

(b)  Purpose. — The  water  conservation 
plan  under  subsection  (a)  shall  be 
designed  to  ensure  that  users  of  water 
from  the  Assiniboine  and  Sioux  Rural 
Water  System  and  the  Dry  Prairie  Rural 
Water  System  will  use  the  best 
practicable  technology  and  management 
techniques  to  conserve  water." 

To  fulfill  the  requirements  of  section 
7.  the  Fort  Peck  Tribes  and  Dry  Prairie 
Rural  Water  Association  Incorporated 
transmitted  a  water  conservation  plan 
(Plan)  to  Reclamation,  dated  April  10. 
2002.  The  Plan  fulfills  all  the 
requirements  of  the  Act  as  discussed 
below. 

In  fulfillment  of  section  7(a)(1).  the 
Plan  contains  six  reasonable  and 


prudent  water  conservation  objectives 
appropriate  for  the  pre-constroction 
phase  of  this  multi-phase  project: 

1 .  Achieve  average  in-house  water  use 
of  69  gpcd  (gallons  per  capita  day) 
starting  in  2005  and  fully  implemented 
by  2011. 

•  Lower  average  in-house  water  use 
to  57  gpcd  beginning  in  2011  and  fully 
implemented  by  2030. 

•  Lower  average  in-house  water  use 
to  45  gpcd  beginning  in  2030. 

2.  Achieve  average  outside  residential 
water  use  of  66  gpcd  beginning  in  2005 
and  fully  implemented  by  2011. 

3.  Maintain  variable  operating  costs  at 
Final  Engineering  Report  levels  plus 
inflation  beginning  in  2005. 

4.  Provide  emergency  preparedness  to 
limit  interruptions  to  24  hours 
beginning  in  2005. 

5.  Public  information  dissemination 
beginning  in  2005. 

6.  Limit  Missouri  River  diversions  to 
6,200  acre-feet  annually  beginning  in 
2005. 

To  accomplish  these  objectives,  and 
in  fulfillment  of  section  7(a)(2)  of  the 
Act.  the  Plan  identifies  17  water 
conservation  measures  to  be 
implemented  starting  in  2005  with  full 
implementation  scheduled  for  2011. 

Metering,  Audits,  and  Leakage  Control 

•  Installation  of  meters  on  all 
accounts 

•  Installation  of  meters  on 
community  non-account  water 

•  Record  keeping  and  water  audits 

•  Control  connection  pressures  at  65 
pounds  per  square  inch  (psi) 

•  Implement  system  and  household 
leakage  repair;  limit  to  7  gpcd 

•  Publish  lawn  and  garden  water  use 
data 

Cost  Accounting  and  Rates 

•  Cost-of-service  accounting 

•  Water  audits  and  associated  costs  to 
public 

•  Dr\'  Prairie  annual  water  review  to 
promote  conservation 

•  Assiniboine  and  Sioux  leak  repair 
program 

Public  Involvement  and  Information 

•  Disseminate  clear  billing  and 
educational  materials 

•  Disseminate  water  use  statistics  and 
retrofit  guidance 

•  Promote  landscape  efficiency  on  a 
voluntary  basis 

•  Promote  lawn  and  garden  water  use 
efficiencies 

•  Disseminate  cost  information  via 
radio,  television,  etc. 

Additional  Measures 

•  Analysis  of  peak  water  use 


•  Annual  review  of  water 
conservation  measures  and  new 
proposals 

Reclamation  Manual  Directives  and 
Standards  (WTR  01-01),  published  in 
December  1996,  identify  "Fundamental 
Water  Conservation  Measures"  that  are 
considered  economically  and 
financially  feasible  and  applicable  to  all 
water  conservation  programs.  The 
fundamental  measures  include  a  water 
measurement  and  accoimting  system, 
water  pricing  structure,  and  an 
information  and  education  program.  All 
but  one  of  the  water  conservation 
measures  included  in  the  Plan  are 
considered  by  Reclamation  as 
fundamental.  The  conservation  measure 
"Control  connection  pressxires  at  65 
psi",  while  not  considered  fundamental, 
is  an  appropriate  water  conservation 
measure  and  will  not  result  in  increased 
project  cost.  It  is  an  acceptable  design 
standard  because  it  will  reduce  the 
potential  for  leakage  ft-om  excess  water 
pressure  which  can  also  damage 
residential  plumbing  systems  causing 
major  leakage  and  significant  property 
damage. 

In  fulfillment  of  section  7(a)(3),  the 
plcm  contains  a  time  schedule  for 
implementing  the  measures  to  meet  the 
water  conservation  objectives.  This  time 
schedule  is  included  with  the  above 
description  of  the  objectives  and 
measures. 

In  fulfillment  of  section  7(b), 
Reclamation  has  reviewed  the  planining 
and  engineering  designs  included  in  the 
Final  Engineering  Report  for  this  project 
and  has  conducted  a  "Value 
Engineering"  (VE)  study  to  assure  that 
the  best  available  engineering  design 
and  techniques  are  utilized  for 
construction  and  operation  of  the 
project.  Additional  VE  studies  will  be 
performed  during  the  final  design  phase 
of  major  system  components. 

Dated:  August  2,  2002. 
Gerald  W.  Kelso, 

Assistant  Regional  Director. 

[FR  Doc.  02-22580  Filed  9-^-02;  8:45  am] 
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ACTION:  Resumption  and  scheduling  of 

the  final  phase  of  an  antidumping 
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SUMMARY:  The  Commission  hereby  gives 
notice  of  the  resumption  and  scheduling 
of  the  final  phase  of  antidiimping 
investigation  No.  731-TA-747  (Final) 
under  section  735(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1673d(b))  (the  Act)  to 
determine  whether  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industiy  in  the 
United  States  is  materially  retarded,  by 
reason  of  less-than-fair-value  (LTFV) 
imports  from  Mexico  of  fresh  tomatoes, 
provided  for  in  subheadings  0702.00 
and  9906.07.01  through  9906.07.09  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States.' 

For  further  information  concerning 
the  conduct  of  this  phase  of  the 
investigation,  hearing  procedures,  and 
rules  of  general  application,  consult  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207, 
subparts  A,  C,  and  D  (19  CFR  part  207). 
EFFECTIVE  DATE:  July  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Haines  (202-205-3200),  Office 
of  Investigations,  U.S.  International 
Trade  Commission,  500  E  Street  SW, 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 


'  For  purposes  of  this  investigation,  the 
Department  of  Commerce  has  defined  the  subject 
merchandise  as  all  fresh  or  chilled  tomatoes  (fresh 
tomatoes]  except  for  cocktail  tomatoes  and  those 
tomatoes  which  are  for  processing.  For  purposes  of 
this  investigation,  cocktail  tomatoes  are  greenhouse- 
grown  tomatoes,  generally  larger  than  cherry 
tomatoes  and  smaller  than  Roma  or  common  round 
tomatoes,  and  are  harvested  and  packaged  on-the- 
vine  for  retail  sale.  For  purposes  of  this 
investigation,  processing  is  defined  to  include 
preserving  by  any  commercial  process,  such  as 
canning,  dehydrating,  drying,  or  the  addition  of 
chemical  substances,  or  converting  the  tomato 
product  into  juices,  sauces,  or  purees.  Further, 
imports  of  fresh  tomatoes  for  processing  are 
accompanied  by  an  "Importer's  Exempt  Commodity 
Form"  (FV-6)  (within  the  meaning  of  7  CFR 
980.501(a](2J  and  980.212(1)].  Fresh  market 
tomatoes  that  are  imported  for  cutting  up,  not 
further  processed  [e.g.,  tomatoes  used  in  the 
preparation  of  fresh  salsa  or  salad  bars),  and  not 
accompanied  by  an  FV-6  form  are  covered  by  the 
scope  of  this  investigation.  All  commercially-grown 
tomatoes  sold  in  the  United  States,  both.for  the 
fresh  market  and  for  processing,  are  classifred  as 
Lycopersicon  esculentum.  Important  commercial 
varieties  of  fresh  tomatoes  include  common  round, 
cherry,  plum,  and  pear  tomatoes,  all  of  which,  with 
the  exception  of  cocktail  tomatoes,- are  covered  by 
this  investigation.  Imported  tomatoes  are  classified 
under  the  following  subheadings  of  the  Harmonized 
Tariff  Schedule  of  the  United  States  (HTS), 
according  to  the  season  of  importation:  0702.00 
(covering  imports  from  all  sources)  and  9906.07.01 
through  9906.07.09  (covering  imports  from  Mexico 
only). 


of  the  Secretary  at  202-205-2000, 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov).  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
O-LINE)  at  http://dockets.usitc.gov/eol/ 
public. 

SUPPLEMENTARY  INFORMATION: 

Background 

On  April  1,  1996,  the  Commission 
instituted  a  preliminary  antidumping 
investigation  in  response  to  a  petition 
filed  on  April  1,  1996.  by  the  Florida 
Tomato  Growers  Exchange,  Orlando.  FL;  • 
Florida  Fruit  and  Vegetable  Association, 
Orlando,  FL;  Florida  Farm  Bureau 
Federation,  Gainesville,  FL;  South 
Carolina  Tomato  Association,  Inc., 
Charleston,  SC;  Gadsden  County 
Tomato  Growers  Association,  Inc., 
Quincy,  FL;  Accomack  County  Farm 
Bureau,  Accomack,  VA;  Florida  Tomato 
Exchange,  Orlando,  FL;  Bob  Crawford, 
Commissioner  of  Agriculture,  Florida 
Department  of  Agriculture  and 
Consumer  Services,  Tallahassee,  FL; 
and  the  Ad  Hoc  Group  of  Florida, 
California,  Georgia,  Pennsylvania,  South 
Carolina,  Tennessee,  and  Virginia 
Tomato  Growers  (61  FR  15968,  April  10. 
1996).  On  May  16,  1996.  the 
Commission  notified  the  Department  of 
Commerce  (Department)  of  its 
affirmative  preliminary  injury 
determination  (61  FR  18891,  June  6, 
1996).  On  October  10,  1996,  the 
Department  and  Mexican  tomato 
growers/exporters  initialed  a  proposed 
agreement  suspending  the  antidumping 
investigation,  and  on  October  28,  1996, 
the  Department  preliminarily 
determined  that  imports,  of  fresh 
tomatoes  from  Mexico  are  being  sold  at 
LTFV  in  the  United  States  (61  FR  56607, 
November  1,  1996).  Also  on  October  28. 
1996,  the  Department  and  certain 
growers/exporters  of  fresh  tomatoes 
from  MexicQ  signed  the  final  suspension 
agreement  (61  FR  56617,  November  1, 
1996).  Accordingly,  effective  November 
1, 1996,  the  Commission  suspended  its 
antidumping  investigation  involving 
imports  from  Mexico  of  fresh  tomatoes 
(61  FR  58217,  November  13,  1996).  On 
October  1,  2001,  the  Commission 
instituted  a  five-year  review  of  the 
suspension  agreement  concerning  fresh 
tomatoes  from  Mexico  to  determine 
whether  its  termination  would  be  likely 
to  lead  to  continuation  or  recurrence  of 
material  injury  (66  FR  49975,  October  1, 
2001).  On  January  4,  2002,  the 
Commission  determined  that  responses 
to  its  notice  of  institution  were  such  that 
a  full  review  should  proceed  (67  FR 


3229,  January  23,  2002),  and 
subsequentiy  the  Commission 
established  a  schedule  for  its  full  five 
year  review  (67  FR  30962,  May  8,  2002). 
On  May  31,  2002,  Mexican  tomato 
growers/exporters  accounting  for  a 
significant  percentage  of  all  fresh 
tomatoes  imported  into  the  United 
States  from  Mexico  submitted  to  the 
Department  a  notice  of  their  withdrawal 
from  the  agreement  suspending  the 
antidumping  investigation  on  fresh 
tomatoes  from  Mexico.  On  July  30. 
2002,  because  the  suspension  agreement 
no  longer  covered  substantially  all 
imports  of  fresh  tomatoes  from  Mexico, 
the  Department  terminated  the 
suspension  agreement,  terminated  its 
review  of  the  suspension  agreement, 
and  resumed  the  antidumping 
investigation  (67  FR  50858,  August  6, 
2002).  Accordingly,  the  Commission 
terminated  its  review  involving  imports 
from  Mexico  of  fresh  tomatoes  effective 
July  30.  2002  (67  FR  53361.  August  15, 
2002)  and  the  final  phase  of  this 
investigation  is  being  resumed  and 
scheduled. 

Participation  in  the  investigation  and 
public  service  list.  Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  the  final  phase  of  this 
investigation  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary* 
to  the  Commission,  as  provided  in 
§201.11  of  the  Commission's  rules,  no 
later  than  21  days  prior  to  the  hearing 
date  specified  in  this  notice.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  their  representatives, 
who  are  parties  to  the  investigation. 

Former  Commission  employees  who 
are  seeking  to  appear  in  this  final  phase 
investigation  are  reminded  that  they  are 
required,  pursuant  to  19  CFR  201.15  to 
seek  Commission  approval  if  the  matter 
in  which  they  are  seeking  to  appear  was 
pending  in  any  manner  or  form  during 
their  Commission  employment.  Former 
employees  may  seek  informal  advice 
from  Commission  ethics  officials  with 
respect  to  this  and  the  related  issue  of 
whether  the  employee's  participation 
was  "personal  and  substantial." 
However,  any  informal  consultation  will 
not  relieve  former  employees  of  the 
obligation  to  seek  approval  to  appear 
from  the  Commission  under  its  rule 
201.15.  For  ethics  advice,  contact  Carol 
McCue  Verratti,  Deputy  Agency  Ethics 
Official,  at  202-205-3088. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list.  Pursuant  to 
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§  207.7(a)  of  the  Commission's  rules,  tiie 
Secretary  will  make  BPI  gathered  in  the 
final  phase  of  this  investigation 
available  to  authorized  applicants  under 
the  APO  issued  in  the  investigation, 
provided  that  the  application  is  made 
no  later  than  21  days  prior  to  the 
hearing  date  specified  in  this  notice. 
Authorized  applicants  must  represent 
interested  parties,  as  defined  by  19 
U.S.C.  1677(9).  who  are  parties  to  the 
investigation.  A  separate  service  list  will 
be  maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report.  The  prehearing  staff 
report  in  the  final  phase  of  this 
investigation  will  be  placed  in  the 
nonpublic  record  on  December  3,  2002. 
and  a  public  version  will  be  issued 
thereafter,  pursuant  to  §  207.22  of  the 
Commission's  rules. 

Hearing.  The  Commission  will  hold  a 
hearing  in  connection  with  the  final 
phase  of  this  investigation  beginning  at 
9:30  a.m.  on  December  16.  2002.  at  the 
U.S.  International  Trade  Commission 
Building.  Requests  to  appear  at  the 
hearing  should  be  filed  in  writing  with 
the  Secretary  to  the  Commission  on  or 
before  December  9.  2002.  A  nonparty 
who  has  testimony  that  may  aid  the 
Commission's  deliberations  may  request 
permission  to  present  a  short  statement 
at  the  hearing.  All  parties  and 
nonparties  desiring  to  appear  at  the 
hearing  and  make  oral  presentations 
should  attend  a  prehearing  conference 
to  be  held  at  9:30  a.m.  on  December  12, 
2002,  at  the  U.S.  International  Trade 
Commission  Building.  Oral  testimony 
and  written  materials  to  be  submitted  at 
the  public  hearing  are  governed  bv 
§§  201.6(b)(2).  201.13(f).  and  207.24  of 
the  Commission's  rules.  Parties  must 
submit  any  request  to  present  a  portion 
of  their  hearing  testimony  in  camera  no 
later  than  7  days  prior  to  the  date  of  the 
hearing. 

Written  submissions.  Each  party  who 
is  an  interested  party  shall  submit  a 
prehearing  brief  to  the  Commission. 
Prehearing  briefs  must  conform  with  the 
provisions  of  §  207.23  of  the 
Commission's  rules;  the  deadline  for 
filing  is  December  10,  2002.  Parties  may 
also  file  written  testimony  in  connection 
with  their  presentation  at  the  hearing,  as 
provided  in  §  207.24  of  the 
Commission's  rules,  and  posthearing 
briefs,  which  must  conform  with  the 
provisions  of  §  207.25  of  the 
Commission's  rules.  The  deadline  for 
filing  posthearing  briefs  is  December  23, 
2002;  witness  testimony  must  be  filed 
no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  investigation  may  submit  a 


written  statement  of  information 
pertinent  to  the  subject  of  the 
investigation  on  or  before  December  23, 
2002.  On  January  8,  2003,  the 
Commission  will  make  available  to 
parties  all  information  on  which  they 
have  not  had  an  opportunity  to 
comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  January  10,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  §  207.30  of  the  Commission's  rules. 
All  written  submissions  must  conform 
with  the  provisions  of  §  201.8  of  the 
Commission's  rules;  any  submissions 
that  contain  BPI  must  also  conform  with 
the  requirements  of  §§  201.6.  207.3,  and 
207.7  of  the  Commission's  rules.  The 
Commission's  rules  do  not  authorize 
filing  of  submissions  with  the  Secretary 
by  facsimile  or  electronic  means. 

In  accordance  with  §§  201.16(c)  and 
207.3  of  the  Commission's  rules,  each 
document  filed  by  a  party  to  the 
investigation  must  be  served  on  all  other 
parties  to  the  investigation  (as  identified 
by  either  the  public  or  BPI  service  list), 
and  a  certificate  of  service  must  be 
timely  filed.  The  Secretary  will  not 
accept  a  document  for  filing  without  a 
certificate  of  service. 

Authority:  This  investigation  is  being 
lonclucted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930:  this  notice  is  published 
pursuant  to  ij  207.21  of  the  Commission's 

rules. 

By  order  of  the  Commission. 

Issued:  August  2«,  2002. 
Marilyn  R.  Abbott, 
Sfrn'tary-  to  the  Commission. 
|FR  Doc:.  02-22604  Filed  9-4-02:  8:45  am] 
BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-454] 

Certain  Set-Top  Boxes  and 
Components  Thereof;  Notice  of 
Decisions  to  Review  in  Part,  Take  No 
Position  in  Part,  and  Not  Review  in 
Part  the  Administrative  Law  Judges 
Final  Initial  Determination;  Notice  of 
Decisions  to  Affirm  Three  Rulings  of 
the  Administrative  l^w  Judge;  Notice 
of  Determination  of  No  Violation  of 
Section  337  of  the  Tariff  Act  of  1930 

agency:  U.S.  International  Trade 

Commission. 

action:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
in  part,  to  take  no  position  in  part,  and 


to  not  review  in  part  the  final  initial 
determination  ("final  ID")  issued  by  the 
presiding  administrative  law  judge 
("ALJ")  on  June  21,  2002,  finding  no 
violation  of  section  337  of  the  Tariff  Act 
of  1930,  19  U.S.C.  1337,  in  the  above- 
captioned  investigation.  Specifically, 
the  Commission  determined  to  review 
the  issue  of  the  technical  prong  of  the 
domestic  industry  as  it  relates  to  claim 
42  of  U.S.  Letters  Patent  4,706,121  for 
the  purpose  of  making  a  finding  as  to 
claim  42  of  that  patent  that  was  omitted 
by  the  ALJ.  The  Commission  also 
determined  to  take  no  position  on  the 
issue  of  patent  misuse  and  to  not  review 
the  remeunder  of  the  final  ID.  Finally, 
the  Commission  determined  to  affirm 
three  ALJ  rulings  (involving  ALJ  Order 
No.  62,  an  ALJ  ruling  excluding 
evidence  concerning  the  doctrine  of 
equivalents,  and  an  ALJ  ruling  limiting 
the  testimony  time  of  one  witness)  that 
were  appealed  to  the  Commission  by  the 
complainants.  In  light  of  these 
determinations,  the  Commission 
determined  that  there  is  no  violation  of 
section  337  in  this  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Liberman,  Esq.,  or  David 
Wilson,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephones  (202) 
205-3115  or  (202)  708-2310, 
respectively.  Copies  of  the  public 
versions  of  the  final  ID  and  all  other 
nonconfidential  documents  filed  in 
connection  with  this  investigation  are  or 
will  be  available  for  inspection  during 
official  business  hours  (8:45  a.m.  to  5:15 
p.m.)  in  the  Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW..  Washington,  DC  20436, 
telephone  (202)  205-2000.  Hearing- 
impaired  persons  are  advised  that 
information  on  this  matter  can  be 
obtciined  by  contacting  the 
Commission's  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{.http://www.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS  -ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 
SUPPLEMENTARY  INFORMATION:  The 
Commission  instituted  this  patent-based 
investigation,  which  concerns 
allegations  of  unfair  acts  in  violation  of 
section  337  of  the  Tariff  Act  of  1930  in 
the  importation  and  sale  of  certain  set- 
top  boxes,  on  March  14.  2001.  66  FR 
15887  (2001).  Complainants  Gemstar-TV 
Guide  International,  Inc.  of  Pasadena, 
California,  and  StarSight  Telecast,  Inc. 
of  Fremont,  California,  named  Pioneer 
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Corporation,  Pioneer  North  America, 
Inc.,  Pioneer  Digital  Technologies,  Inc., 
Pioneer  New  Media  Technologies,  Inc., 
Scientific-Atlanta,  Inc.,  EchoStar 
Commimications  Corporation,  and  SCI 
Systems,  Inc.  as  respondents. 

The  ALJ  held  an  evidentiary  hearing 
from  December  3,  2001,  through 
December  19,  2001,  and  issued  his  final 
ID  on  June  21,  2002,  in  which  he 
concluded  that  there  was  no  violation  of 
section  337,  based  on  the  following 
findings:  (a)  Complainants  have  failed  to 
establish  that  the  asserted  claims  18-24, 
26-28,  31-33,  36,  42^3,  48-50,  54,  57, 
59-61,  and  66  of  U.S.  Letters  Patent 
4,706,121  (the  '121'  patent);  claims  1,  3, 
8,  and  10  of  United  States  Patent 
5,479,268  (the  '268'  patent);  and  claims 
1,  3,  8,  and  10  of  U.S.  Letters  Patent 
5,809,204  (the  '204'  patent)  are  infringed 
by  respondents;  (b)  respondents  have 
failed  to  establish  that  the  asserted 
claims  are  not  valid;  (c)  respondents 
have  established  that  the  '121'  patent  is 
unenforceable  for  failure  to  name  a  co- 
inventor;  (d)  complainants  have  engaged 
in  patent  misuse  with  respect  the  '121' 
patent;  (e)  no  industry  exists  in  the 
United  States,  as  required  by  subsection 
(a)(2)  of  section  337,  that  exploits  each 
of  the  '121',  '268'.  and  '204'  patents  in 
issue;  and  (f)  there  has  been  an 
importation  of  the  set-top  boxes  which 
are  the  subject  of  this  investigation. 

On  July  5,  2002,  all  parties  to  this 
investigation,  including  the  Commission 
investigative  attorney,  filed  petitions  for 
review  of  various  portions  of  the  final 
ID.  On  July  12,  2002,  all  the  parties  filed 
responses  to  the  petitions  for  review. 

Having  examined  the  record  in  this 
investigation,  including  the  final  ID,  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  determined 
that  there  is  no  violation  of  section  337 
in  this  investigation.  • 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930  (19  U.S.C.  1337)  and  Subpart  G 
of  Part  210  of  the  Commission's  rules  of 
practice  and  procedure  (19  CFR  Subpart 
G,  Part  210). 

By  order  of  the  Commission. 

Issued:  August  29,  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-22603  Filed  9-4-02:  8:45  am] 
BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Drug  Enforcement  Administration 

Manufacturer  of  Controlled 
Substances;  Notice  of  Application 

Pursuant  to  section  1302.33(a)  of  Title 
21  of  the  Code  of  Federal  Regulations 
(CFR),  this  is  notice  that  on  May  2. 
2002,  ISP  Freetown  Fine  Chemicals, 
Inc.,  238  South  Main  Street,  Freetown. 
Massachusetts  02702,  made  application 
by  letter  to  the  Drug  Enforcement 
Administration  (DEA)  for  registration  as 
a  bulk  manufacturer  of  the  basic  classes 
of  controlled  substances  listed  below: 


Drug 


Schedule 


Methylphenidate  (1724)  II 

Dextropropoxyphene,  bulk  (non-    i  II 
dosage  forms)  (9273).  ! 

The  firm  plans  to  bulk  manufacture 
the  methylphenidate  to  produce  a 
commercial  product  and  manufacture 
the  dextropropoxyphene  to  supply  the 
generic  market. 

Any  other  such  applicant  and  any 
person  who  is  presently  registered  with 
DEA  to  manufacture  such  substance 
may  file  comments  or  objections  to  the 
issuance  of  the  proposed  registration. 

Any  such  comments  or  objections 
may  be  addressed,  in  quintuplicate,  to 
the  Deputy  Assistant  Administrator. 
Office  of  Diversion  Control,  Drug 
Enforcement  Administration,  United 
States  Department  of  Justice, 
Washington,  DC  20537,  Attention:  DEA 
Federal  Register  Representative  (CCR), 
and  must  be  fled  no  later  than 
November  4,  2002. 

Dated:  August  23.  2002. 
Laura  M.  Nagel, 

Deputy  Assistant  Administrator.  Office  of 

Diversion  Control.  Drug  Enforcement 

Administration. 

[FR  Doc.  02-22.556  Filed  ?>-4-02:  8:45  am] 

BILUNG  CODE  4410-09-M 


DEPARTMENT  OF  UVBOR 

Occupational  Safety  and  Health 
Administration 

[Docket  No.  ICR-1 21 8-0244(2002)] 

OSHA  Strategic  Partnership  Program 
for  Worlter  Safety  and  Health 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Request  for  comment. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  requests 
comments  concerning  the  proposed 


extension  of  information-collection 
requirements  specified  in  the  OSHA 
Strategic  Partnership  Program  for 
Worker  Safety  and  Health  (OSPP). 

DATES:  Comments  must  be  submitted  by 
the  following  dates: 

Hard  copv:  Your  comments  must  be 
submitted  (postmarked  or  sent)  by 
November  4.  2002. 

Facsimile  and  electronic 
transmission:  Your  comments  must  be 
sent  by  November  4,  2002. 

(Please  see  the  Supplementary 
Information  below  for  additional 
information  on  submitting  comments.) 

ADDRESSES: 

I.  Submission  of  Comments 

Regular  mail,  express  delivery,  hand- 
deliven.'.  and  messenger  service:  Submit 
your  comments  and  attachments  to  the 
OSHA  Docket  Office.  Docket  No.  ICR- 
1218-0244(2002).  Room  N-2625.  U.S. 
Department  of  Labor.  200  Constitution 
Avenue.  NW..  Washington,  DC  20210. 
OSHA  Docket  Office  and  Department  of 
Labor  hours  of  operation  are  8:15  a.m. 
to  4:45p.m..  EST. 

Facsimile:  If  your  comments, 
including  any  attachments,  are  10  pages 
or  fewer,  vou  mav  fax  them  to  the  OSHA 
Docket  Office  at  (202)  693-1648.  You 
must  include  the  docket  number  of  this 
document.  Docket  No.  lCR-1218- 
0244(2002).  in  your  comments. 

Electronic:  You  may  submit 
comments,  but  not  attachments,  through 
the  Internet  at  http:// 
ecomments.osha.gov/ . 

(Please  see  the  Supplementary 
Information  below  for  additional 
information  on  submitting  comments.) 

II.  Obtaining  Copies  of  Supporting 
Statement  for  the  Information 
Collection 

The  Supporting  Statement  for  the 
Information  Collection  is  available  for 
downloading  from  OSHA's  Web  site  at 
http:/ /ww^v. osha.gov.  The  supporting 
statement  is  available  for  inspection  and 
copying  in  the  OSHA  Docket  Office,  at 
the  address  listed  above.  A  printed  copy 
of  the  supporting  statement  can  be 
obtained  by  contacting  Cathy  Oliver  at 
(202)  693-2213  or  Todd  Owen  at  (202) 
693-2444. 

FOR  FURTHER  INFORMATION  CONTACT: 

Cathy  Oliver,  Directorate  of  Cooperative 
and  State  Programs,  Occupational  Safety 
and  Health  Administration,  U.S. 
Department  of  Labor.  Room  N3700,  200 
Constitution  Avenue,  NW..  Washington. 
DC  20210.  (202)  693-2208. 

SUPPLEMENTARY  INFORMATION: 
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I.  Submission  of  Comments  on  This 
Notice  and  Internet  Access  to 
Comments  and  Submissions 

You  may  submit  comments  in 
response  to  this  document  by  (1)  hard 
copy,  (2)  FAX  transmission  (facsimile), 
or  (3)  electronically  through  the  OSHA 
webpage.  Please  note  that  you  cannot 
attach  materials  such  as  studies  or 
journal  articles  to  electronic  comments. 
If  you  have  additional  materials,  you 
must  submit  three  copies  of  them  to  the 
OSHA  Docket  Office  at  the  address 
above.  The  additional  materials  must 
clearly  identify  your  electronic 
comments  by  name,  date,  subject  and 
docket  number  so  we  can  attach  them  to 
your  comments.  Because  of  security- 
related  problems  there  may  be  a 
significant  delay  in  the  receipt  of 
comments  by  regular  mail.  Please 
contact  the  OSHA  Docket  Office  at  (202) 
693-2350  for  information  about  security 
procedures  concerning  the  deliverj'  of 
materials  by  express  delivery,  hand 
delivery  and  messenger  service. 

II.  Background 

The  Department  of  Labor,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burdens,  conducts  a 
pre-clearance  consultation  program  to 
provide  the  public  with  an  opportunity 
to  comment  on  proposed  and 
continuing  information  collection 
requirements  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA-95)  (44  U.S.C.  3506(c)(2)(A)). 
OSHA  will  be  requesting  approval  from 
the  Office  of  Management  and  Budget 
(OMB)  for  certain  information  collection 
requirements  contained  in  the  Strategic 
Partnerships  for  Worker  Safety  and 
Health.  This  notice  initiates  the  process 
for  OSHA  to  request  OMB  approval.  The 
need  to  collect  information  in  order  to 
gauge  program  success  is  an  integral 
part  of  OSHA's  strategic  planning 
processes,  and  partnerships,  like  other 
agency  activities,  are  required  to 
regularly  provide  information  to  the 
agency.  The  agency  uses  this 
information  to  assess  the  effectiveness 
of  its  programs,  identify  needed 
improvements,  and  ensure  that  its 
resources  are  being  used  to  good  and 
effective  purpose. 

ni.  Special  Issues  for  Comment 

OSHA  has  a  particular  interest  in 
comments  on  the  following  issues: 

•  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Agency's  functions, 
including  whether  the  information  will 
have  practical  utility; 

•  The  accuracy  of  the  Agency's 
estimate  of  the  burden  of  the  proposed 


collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions  used;  and 

•  The  quality,  utility,  and  clarity  of 
the  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technologj',  e.g.,  permitting 
electronic  submissions  of  responses. 

IV.  Proposed  Actions 

OSHA  proposed  to  extend  OMB's 
approval  of  the  collection  of  information 
requirements  specified  in  5  CFR 
1320.8(d).  OSHA  will  summarize  the 
comments  submitted  in  response  to  this 
notice,  and  will  include  this  summary 
in  its  request  to  OMB  to  extend  the 
approval  of  the  information-collection 
requirements  for  the  OSPP.  The  burden 
hour  increase  is  a  result  of  the 
increasing  number  of  partnerships. 

Type  of  Review:  Extension  of  a 
currently  approved  information- 
collection  requirement. 

Title:  OSHA  Strategic  Partnership 
Program  for  Worker  Safetv  and  Health 
(OSPP). 

OMB  Number:  1218-0244. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Federal 
government.  State,  local  or  tribal 
governments. 

Number  of  Respondents:  4410. 

Frequency:  Annually. 

Average  time  per  Response:  11  hours. 

Estimating  Total  Burden  Hours: 
49.194. 

Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  L.  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3506(c)(2)(A)). 

Signed  at  Washington,  DC,  this  30th  day  of 
.^ugiLst.  2002. 

John  L.  Henshaw. 

Assistant  Secretary  of  Labor. 

[FR  Doc.  02-22615  Filed  9-1-02;  8:45  am] 

BILUNG  CODE  4S10-26-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice:  (02-103)] 

Notice  of  Information  Collection  Under 
OMB  Review 

agency:  National  Aeronautics  and 
Space  Administration  (NASA). 


ACTION:  Notice  of  information  collection 
under  OMB  review 

SUMMARY:  The  National  Aeronautics  and 
Space  Administration,  as  part  of  its 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  proposed  and/or 
continuing  information  collections,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995  (Public  Law  104-13,  44 
U.S.C.  3506(c)(2)(A)).  The  information 
obtained  in  this  collection  will  assist 
NASA  in  assessing  the  effectiveness  of 
aviation  safety  programs. 
DATES:  All  comments  should  be 
submitted  within  60  calendar  days  from 
the  date  of  this  publication. 
ADDRESSES:  All  comments  should  be 
addressed  to  Ms.  Mary  Connors,  Mail 
Stop  262-4,  NASA  Ames  Research 
Center,  Moffett  Field,  California  94035- 
1000. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Kaplan,  NASA  Reports  Officer, 
(202)  358-1372. 

Title:  National  Aviation  Operations 
Monitoring  Service:  General  Aviation 
Pilots. 

OMB  Number:  2  700-01 02 . 

Type  of  review:  Extension. 

JVeed  and  Uses:  The  information 
collected  will  be  analyzed  and  used  by 
NASA  Aviation  Safety  Program 
managers  to  evaluate  their  progress  in 
improving  aviation  over  the  next 
decade. 

Affected  Public:  Individuals  or 
households. 

Number  of  Respondents:  10,000. 

Responses  Per  Respondent:  1. 

Annual  Responses:  10,000. 

Hours  Per  Request:  Approx.  V2  hour. 

Annual  Burden  Hours:  6,280. 

Frequency  of  Report:  Quarterly; 
Annually. 

Patricia  L.  Dunnington. 

Deputy  Chief  Informatidn  Officer,  Office  of 
the  Administrator. 

[FR  Doc.  02-22640  Filed  9-4-02;  8:45  am] 

BILUNG  CODE  7S^0-<n-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-102)] 

NASA  Advisory  Council,  Aerospace 
Technology  Advisory  Committee, 
Revolutionize  Aviation  Subcommittee; 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration  (NASA). 
ACTION:  Notice  of  meeting  change. 
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SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Pub. 
L.  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  change  of  date  and  location 
for  the  meeting  of  the  NASA  Advisory 
Council,  Aerospace  Technology 
Advisory  Committee  (AT AC), 
Revolutionize  Aviation  Subcommittee 
(RAS);  Notice  Number  02-100. 
PREVIOUSLY  ANNOUNCED  DATES  AND 
LOCATION:  Wednesday,  September  18, 
2002,  8  a.m.  to  5  p.m.;  National 
Aeronautics  and  Space  Administration, 
300  E  Street,  SW.,  Room  3H46, 
Washington,  DC  20546. 
CHANGES  IN  THE  MEETING:  Date  changed 
to  September  20,  2002,  8  a.m.  to  5  p.m. 
Address  changed  to  National 
Aeronautics  and  Space  Administration, 
300  E  Street  SW.,  Room  7H46, 
Washington,  DC  20546. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Bernice  E.  Lynch,  Code  RP,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  (202  )  358^594. 

Dated:  August  29.  2002. 
June  W.  Edwards, 

Advisor}'  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-22641  Filed  9-^-02;  8:45  am) 

BILUNG  COOE  7S10-01-P 


THE  NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

Meetings  of  Humanities  Panel 

AGENCY:  The  National  Endowment  for 

the  Humanities. 

ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  provisions  of 
the  Federal  Advisor^'  Committee  Act 
(Public  Law  92-463,  as  amended), 
notice  is  hereby  given  that  the  following 
meetings  of  the  Humanities  Panel  will 
be  held  at  the  Old  Post  Office,  1100 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20506. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  Schneider,  Acting  Advisory 
Committee  Management  Officer, 
National  Endowment  for  the 
Humanities,  Washington,  DC  20506; 
telephone  (202)  606-8322.  Hearing- 
impaired  individuals  are  advised  that 
information  on  this  matter  may  be 
obtained  by  contacting  the 
Endowment's  TDD  terminal  on  (202) 
606-8282. 

SUPPLEMENTARY  INFORMATION:  The 
proposed  meetings  are  for  the  purpose 
of  panel  review,  discussion,  evaluation 
and  recommendation  on  applications 
for  financial  assistance  under  the 


National  Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965,  as  amended, 
including  discussion  of  information 
given  in  confidence  to  the  agency  by  the 
grant  applicants.  Because  the  proposed 
meetings  will  consider  information  that 
is  likely  to  disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential  and/or  information  of  a 
personal  nature  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy,  pursuant 
to  authority  granted  me  by  the 
Chairman's  Delegation  of  Authority  to 
Close  Advisor)'  Committee  meetings, 
dated  July  19, 1993, 1  have  determined 
that  these  meetings  will  be  closed  to  the 
public  pursuant  to  subsections  (c)  (4). 
and  (6)  of  section  552b  of  Title  5,  United 
States  Code. 

1.  Date:  September  10,  2002. 

Time:  8:30  a.m.  to  5:30  p.m. 

floom;  415. 

Program  .This  meeting  will  review 
applications  for  Local  History  Initiative 
Finalists,  submitted  to  the  Office  of 
Challenge  Grants  at  the  May  1 ,  2002 
deadline. 

Daniel  Sclineider. 

Acting  Advisory  Committee  Management 

Officer. 

[FR  Doc.  02-22560  Filed  9-4-02:  S:45  am] 

BILUNG  CODE  7S36-01-P 


NATIONAL  SCIENCE  FOUNDATION 

Agency  Information  Collection 
Activities:  Comment  Request 

AGENCY:  National  Science  Foundation. 
ACTION:  Submission  for  OMB  review: 
comment  request. 

SUMMARY:  Under  the  Paperwork 
Reduction  Act  of  1995,  Pub.  L.  104-13 
(44  U.S.C.  3501  et  seq.).  and  as  part  of 
its  continuing  effort  to  reduce 
paperwork  and  respondent  burden,  the 
National  Science  Foundation  (NSF)  is 
inviting  the  general  public  and  other 
Federal  agencies  to  comment  on  this 
proposed  continuing  information 
collection.  This  is  the  second  notice  for 
public  comment;  the  first  was  published 
in  the  Federal  Register  at  67  FR  39444 
and  no  comments  were  received.  NSF  is 
forwarding  the  proposed  submission  to 
the  Office  of  Management  and  Budget 
(OMB)  for  clearance  simultaneously 
with  the  publication  of  this  second 
notice. 

DATES:  Comments  regarding  these 
information  collections  are  best  assured 
of  having  their  full  effect  if  received  by 
OMB  within  30  days  of  publication  in 
the  Federal  Register. 


ADDRESSES:  Written  comments 
regarding  (a)  whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  NSF. 
including  whether  the  information  will 
have  practical  utility:  (b)  the  accuracy  of 
NSF's  estimate  of  burden  including  the 
validity  of  the  methodology  and 
assumptions  used:  (c)  ways  to  enhance 
the  quality,  utility  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology  should  be 
addressed  to:  Office  of  Information  and 
Regulator}'  Affairs  of  (3MB.  Attention: 
Desk  Officer  for  National  Science 
Foundation.  725  17th  Street.  NW.,  Room 
10235.  Washington.  DC  20503.  and  to 
Suzanne  H.  Plimpton,  Reports  Clearance 
Officer.  National  Science  Foundation. 
4201  Wilson  Boulevard.  Suite  295. 
Arlington,  Virginia  22230  or  send  e-mail 
to  splimpto<e,nsf.gov.  Copies  of  the 
submission  may  be  obtained  by  calling 
(703) 292-7556. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suzanne  H.  Plimpton.  NSF  Reports 
Clearance  Officer  at  (703)  292-7556  or 
sent  e-mail  to  splimpto&nsf.gov. 

An  agency  may  not  conduct  or 
sponsor  a  collection  of  information 
unless  the  collection  of  information 
displavs  a  currently  valid  OMB  control 
number  and  the  agency  informs 
potential  persons  who  are  to  respond  to 
the  collection  of  information  that  such 
persons  are  not  required  to  respond  to 
the  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number. 
SUPPLEMENTARY  INFORMATION: 

Title  of  Collection:  Request  f(jr  Review 
and  Correction  of  Information  under 
Section  515. 

OMB  Control  No.:  3145-NE\V 

Proposed  Project:  In  accordance  with 
section  515  of  Public  Law  lOb-554, 
codified  at  44  U.S.C.  3516.  note,  the 
National  Science  Foundation  (JCSF)  has 
developed  mechanisms  to  allow  affected 
persons  to  seek  and  oljtain  correction  of 
information  maintained  and 
disseminated  by  this  agency.  To  seek  a 
correction  under  section  515  of 
information  maintained  or  dis.seniinated 
bv  the  National  Science  Foundation, 
individuals  should  follow  the  procedure 
described  at  http://m\-w.nsfgov/home/ 
pubinfo/infoqual.h  tm . 

As  part  of  this  effort.  NSF  has 
developed  a  form  to  assist  the  public  in 
reviewing  NSF's  information  products. 
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The  form  also  may  be  found  at  the 
website  above. 

Estimate  of  Burden:  15  minutes. 

Respondents:  Individuals. 

Estimated  Number  of  Responses:  50. 

Estimated  Total  Annual  Burden  on 
Respondents:  12.5  hours,  based  on  15 
minutes  per  respondent. 

Frequency  of  Responses:  On  occasion. 

Dated:  August  29.  2002. 
Suzanne  H.  Plimpton, 

Reports  Clearance  Officer.  National  Science 

Foundation. 

[FR  Doc.  02-22591  Filed  9-^-02:  8:45  am| 

BILLING  CODE  7555-01-M 


NEIGHBORHOOD  REINVESTMENT 
CORPORATION 

Regular  Board  of  Directors  Meeting 

Time  &■  Date:  2  p.m.  Tuesday, 
September  10,  2002. 

Place:  Neighborhood  Reinvestment 
Corporation,  1325  G  Street,  NW.,  Suite 
800.  Washington,  DC  20005. 

Status:  Open. 

Contact  Person  for  More  Information: 
Jeffrey  T.  Bryson,  General  Counsel/ 
Secretary,  202-220-2372. 

Agenda: 

I.  Call  to  Order 

II.  Approval  of  Minutes:  May  20,  2002, 

Annual  Meeting 

IX.  Personnel  Committee  Report  7/11/02 

X.  Audit  Committee  Report  7/11/02 

XI.  Budget  Committee  Report  7/20/02 

XII.  Treasurer's  Report 

XIII.  Executive  Director's  Report 
VII-A.  Campaign  for  Homeownership 

Update 

XIV.  Adjournment 

feflrey  T.  Bryson. 

General  Counsel/Secretarw 

[FR  Doc.  02-22662  Filed  8-30-02;  4:11  pm] 

BILUNG  CODE  7570-01-«a 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  Nos.  50-269,  50-270,  and  50-287] 

Duke  Energy  Corp.;  Oconee  Nuclear 
Station,  Units  1,2,  and  3; 
Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  amendments  to  Renewed 
Facility  Operating  License  Nos.  DPR-38, 
DPR-47,  and  DPR-55,  issued  to  Duke 
Energy  Corporation  (the  licensee),  for 
operation  of  Oconee  Nuclear  Station. 
Units  1,2,  and  3,  located  in  Seneca, 
South  Carolina.  Therefore,  as  required 


by  10  CFR  51.21.  the  NRC  is  issuing  this 
environmental  assessment  and  finding 
of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  administrative 
in  nature  and  would  incorporate  several 
editorial  changes  in  the  Technical 
Specifications. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  11,2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  corrects  several 
errors  in  the  Technical  Specifications. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  environmental  impacts. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the 
Oconee  Nuclear  Station,  Units  1,  2,  and 
3  dated  March  1972  and  the  Final 
Supplemental  Environmental  Impact 


Statement  (NUREG-1437,  Supplement 
2),  dated  December  9, 1999. 

Agencies  and  Persons  Consulted 

On  August  7,  2002,  the  staff  consulted 
with  the  South  Carolina  State  official, 
Mr.  Henry  Porter  of  the  Division  of 
Waste  Management,  regarding  the 
environmental  impact  of  the  proposed 
action.  The  State  official  had  no 
comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  11,  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  29th  day 
of  August  2002. 

For  the  Nuclear  Regulatory  Commission. 
Leonard  N.  Olshan, 
Project  Manager.  Section  1,  Project 
Directorate  II-l.  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 

[FR  Doc.  02-22597  Filed  9-4-02;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-254] 

Exelon  Generation  Company,  LLC; 
Quad  Cities  Nuclear  Power  Station, 
Unit  1;  Environmental  Assessment  and 
Finding  of  No  Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  from  certain 
requirements  of  10  CFR  50.55a(g)(4){ii) 
for  Facility  Operating  License  No.  DPR- 
29,  issued  to  Exelon  Generation 


Company,  LLC  (the  licensee),  for 
operation  of  the  Quad  Cities  Nuclear 
Power  Station,  Unit  1,  located  in  Rock 
Island  County,  Illinois.  Therefore,  as 
required  by  10  CFR  51.21,  the  NRC  is 
issuing  this  environmental  assessment 
and  finding  of  no  significant  impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  grant  a 
schedular  extension  for  Quad  Cities 
Nuclear  Power  Station  (Quad  Cities), 
Unit  1,  firom  implementation  of 
inservice  examinations  of  the  reactor 
pressure  vessel  (RPV)  nozzle-to-vessel 
welds  and  nozzle  inside  radius  sections, 
per  American  Society  of  Mechanical 
Engineers  (ASME)  Boiler  and  Pressure 
Vessel  Code  (Code),  Section  XI.  Table 
IWB-2500,  Examination  Category  B-D, 
Item  Nos.  B3.90  and  B3.100,  by  the  end 
of  the  current  120-month  inspection 
interval,  as  required  by  10  CFR  50.55a, 
"Codes  and  standards,"  paragraph 
(g)(4)(ii).  The  ciurent  interval  ends  on 
February  17,  2003  for  Quad  Cities  Unit 
1.  This  schedular  exemption  requests  an 
extension  for  the  performance  of  the 
third  interval  inspections  until  the 
completion  of  the  Unit  1  refueling 
outage  in  January  2005. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
July  10,  2002. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
prevent  unnecessary  radiation  worker 
exposure.  Quad  Cities  Unit  1  was  not 
specifically  designed  or  constructed  to 
permit  easy  access  to  the  RPV  nozzle-to- 
vessel  welds  and  nozzle  inside  radius 
sections  for  inservice  inspection,  from 
the  inside  or  outside  surface.  The  task 
to  access  a  nozzle  for  inservice 
examination  employs  several  work 
groups  and  a  significant  number  of  man- 
hours  with  the  attendant  large  radiation 
exposure  accumulation.  The  estimated 
radiation  dose  avoided  by  exempting 
the  nine  nozzles  until  the  fourth 
inspection  interval  is  a  minimum  of  60 
man-rem. 

The  licensee  wishes  to  extend  the 
inspection  schedule  in  order  to  reduce 
unnecessary  radiation  exposure.  Such 
an  extension  requires  an  exemption 
because  10  CFR  50.55a(g)(4)(ii)  requires 
inservice  examinations  of  the  RPV 
nozzle-to-vessel  welds  and  nozzle 
inside  radius  sections,  per  the  ASME 
Code,  Section  XI,  Table  IWB-2500, 
Examination  Category  B-D,  Item  Nos. 
B3.90  and  B3.100.  by  the  end  of  the 
current  120-month  inspection  interval. 


Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  there  are  no  significant  adverse 
environmental  impacts  associated  with 
the  proposed  action. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Environmental  Statement  for  the  Quad 
Cities  Nuclear  Power  Station,  Units  1 
and  2,  dated  September  1972. 

Agencies  and  Persons  Consulted 

On  July  25,  2002,  the  staff  consulted 
with  the  Illinois  State  official,  Mr.  F. 
Niziolek  of  the  Department  of  Nuclear 
Safety,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
enviromnental  impact  statement  for  the 
proposed  action. 


For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  July  10,  2002.  Documents  may  be 
examined,  and/or  copied  for  a  fee,  at  tho 
NRC's  Public  Document  Room  (PDR). 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415^737.  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rotikville.  Maryland,  this  27lh  day 
of  August  2002. 

For  the  Nuclear  Regulatory  Commission. 
Anthony  |.  Mendiola, 
Chief.  Section  2,  Project  Directorate  III. 
Division  of  Licensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
|FR  Doc.  02-22598  Filed  9-4-02:  8:45  am) 
BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE    ' 
COMMISSION 

Proposed  Collection;  Comment 
Request 

Upon  Written  Request,  Copies 
Available  From:  Securities  and 
Exchange  Commission.  Office  of  FiHngs 
and  Information  Services,  Washington, 
DC  20549. 

Extension:  Rule  20a-l  SEC  File  No. 
270-132  0MB  Control  No.  3235-0158. 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  the  Securities 
and  Exchange  Commission 
("Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  for  extension 
and  approval. 

The  title  of  the  collection  of 
information  is  "Rule  20a-l  under  the 
Investment  Company  Act  of  1940. 
Solicitation  of  Proxies,  Consents  and 
Authorizations."  Rule  20a-l(a)  requires 
that  the  solicitation  of  a  proxy,  consent 
or  authorization  with  respect  to  a 
seciu-ity  issued  by  a  registered  fund  be 
in  compliance  with  Regulation  14A  (17 
CFR  240.14a-l  to  14a-104).  Schedule 
14A  (17  CFR  240.14a-101),  and  all  other 
rules  and  regulations  adopted  under 
section  14(a)  of  the  Securities  Exchange 
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Act  of  1934  (15  U.S.C.  78n(a)).  Rule 
20a-l(b)  requires  a  fund's  investment 
adviser,  or  a  prospective  adviser,  to 
transmit  to  the  person  making  a  proxy 
solicitation  the  infonnation  necessary  to 
enable  that  person  to  comply  with  the 
rules  and  regulations  applicable  to  the 
solicitation. 

Regulation  14A  and  Schedule  14A 
establish  the  disclosure  requirements 
applicable  to  the  solicitation  of  proxies, 
consents  and  authorizations.  In 
particular,  Item  22  of  Schedule  14A 
contains  extensive  disclosure 
requirements  for  registered  investment 
company  proxy  statements.  Among 
other  things,  it  requires  the  disclosure  of 
information  about  fund  fee  or  expense 
increases,  the  election  of  directors,  the 
approval  of  an  investment  advisory 
contract  and  the  approval  of  a 
distribution  plan. 

The  Commission  requires  the 
dissemination  of  this  information  to 
assist  investors  in  understanding  their 
fund  investments  and  the  choices  they 
may  be  asked  to  make  regarding  fund 
operations.  The  Commission  does  not 
use  the  information  in  proxies  directly, 
but  reviews  proxy  statement  filings  for 
compliance  with  applicable  rules. 

It  is  estimated  that  approximately 
1,000  registered  investment  companies 
are  required  to  file  one  proxy  statement 
annually.  The  total  annual  reporting  and 
recordkeeping  burden  of  the  collection 
of  information  is  estimated  to  be 
approximately  106,200  hours  (1,000 
responses  x  106.2  hours  per  response). 

Written  comments  are  invited  on:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  Consideration  will  be  given 
to  comments  and  suggestions  submitted 
in  writing  within  60  days  of  this 
publication. 

Please  direct  your  written  comments 
to  Michael  E.  Bartell,  Associate 
Executive  Director.  Office  of 
Information  Technology,  Secxuities  and 
Exchange  Commissioii,  450  5th  Street, 
NW..  Washington,  DC  20549. 


Dated:  August  28.  2002. 
Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-22573  Filed  9-^1-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  46429;  File  No.  SR-NASD-99- 

53] 

Order  With  Respect  to  the 
implementation  of  NASDAQ'S 
SuperMontage  Facility 

On  January  19,  2001,  the  Commission 
conditionally  approved  a  proposed  rule 
change  submitted  by  the  National 
Association  of  Securities  Dealers.  Inc. 
(the  "NASD"),  on  behalf  of  The  Nasdaq 
Stock  Market  ("Nasdaq"),  that  would 
establish  a  new  order  display  and 
collection  facility  for  Nasdaq-listed 
securities  ("SuperMontage"). i  To 
address  the  concerns  expressed  by 
several  market  participants  that  certain 
Commission  rules  would  effectively 
make  their  participation  in  the 
SuperMontage  mandatory.^  the 
Commission  conditioned  its  approval  of 
the  SuperMontage  on  the 
implementation  of  an  alternative 
display  facility  ("ADF")  by  the  NASD. 

Specifically,  the  Commission 
conditioned  its  approval  of  the 
SuperMontage  on  the  following,  which 
must  be  implemented  prior  to  or  at  the 
same  time  as  the  SuperMontage: 

(1)  That  the  NASD  will  offer  a  quote 
and  trade  reporting  alternative  that 
satisfies  the  Order  Handling  Rules, 
Regulation  ATS,  and  other  regulatory 
requirements  for  ATSs,  ECNs,  and 
market  meikers; 

(2)  That  NASD  quotes  disseminated 
through  the  exclusive  securities 
information  processor  ("SIP")  for 
Nasdaq-listed  securities  will  identify  the 


'  Exchange  Act  Release  No.  43863  (January  19, 
2001).  66  FR  8020  (January  26.  2001)  (File  No.  SR- 
NAS[>-99-53)  (the  "SuperMontage  Approval 
Order"). 

-Rules  llAcl-l(c)(5)  and  llAcl-4  under  the 
Securities  Exchange  Act  of  1934  (the  "Exchange 
Act ')  permit  a  market  maker  or  specialist  to  place 
a  better-priced  proprietary  or  customer  limit  order 
with  an  electronic  communications  network 
( "ECN")  anonymously  without  updating  its  public 
quote  to  reflect  the  better-priced  order,  as  long  as 
the  ECN  displays  the  order  in  the  public  market 
through  a  self-regulatory  organization  ("SRO")  and 
provides  equivalent  access  to  such  order.  17  CFR 
240.11  Acl-l(c)  and  240.11Acl-4  (the  "Order 
Handling  Rules").  Regulation  ATS  requires 
alternative  trading  systems  ("ATSs").  including 
ECNs.  that  trade  5%  or  more  of  the  average  daily 
trading  volume  in  an  exchange-or  Nasdaq-listed 
security  to  display  and  provide  execution  access  to 
their  quotes  through  an  SRO.  17  CFR  242.301(b). 


ATS,  ECN,  or  market  maker  source  of 
the  quote;3  and 

(3)  That  participation  in 
SuperMontage  will  be  entirely 
voluntary,  because  NASD  quotes  will  be 
included  in  the  Nasdaq  quotation 
management  system  while  Nasdaq  is  the 
exclusive  SIP,  but  only  for  display 
piu-poses.  and  the  NASD  will  provide 
access  to  its  quotes  on  a  market-neutral 
basis.'* 

On  July  24,  2002,  the  Division  of 
Market  Regulation  approved,  pursuant 
to  delegated  authority,  operation  of  the 
ADF  as  a  pilot  program  for  nine 
months.5  The  ADF  pilot  program 
permits  registered  market  makers  and 
registered  ECNs  to  display  their  best- 
priced  quotes  or  customer  limit  orders 
in  Nasdaq-listed  securities  through  the 
NASD.  ADF  market  participants  are 
required  to  provide  other  ADF  market 
participants  with  direct  electronic 
access  to  their  quote,  and  to  provide  all 
other  members  of  the  NASD  or  a 
national  securities  exchange  with  the 
option  to  obtain  direct  electronic  access 
or  indirect  electronic  access  through 
private  linkages.  The  ADF  also  serves  as 
a  trade  reporting  and  trade  comparison 
facility.  The  ADF  will  therefore  allow 
market  participants  to  satisfy  their  order 
display  and  execution  access  obligations 
under  the  Order  Handling  Rules  and 
Regulation  ATS.  The  NASD  staff  has 
indicated  that  several  ECNs  have 
expressed  an  interest  in  fulfilling  their 
quote  display  obligations  throu^  the 
ADF  and  are  in  varying  stages  of 
adapting  their  systems  to  participate  in 
the  ADF.  6 


^  The  Commission  stated  in  the  SuperMontage 
Approval  Order  that  it  would  require  Nasdaq  and 
the  exchanges  trading  Nasdaq  securities  on  an 
unlisted  trading  privileges  ("UTP")  basis  to 
renegotiate  existing  intermarket  plans  to  provide  for 
a  new  exclusive  SEP  or  multiple  non-exclusive  SIPs 
for  Nasdaq  securities.  The  Commission  further 
stated  that  if  the  revised  plan  provided  for  a  new 
exclusive  SIP.  the  operator  of  the  new  processor 
should  not  be  a  Plan  participant  except  under 
certain  conditions.  SuperMontage  Approval  Order. 

66  FR  at  8052-55. 

*/c/..  66  FR  at  8053-54. 

5  Exchange  Act  Release  No.  46249  (July  24.  2002). 

67  FR  49822  (July  31,  2002).  The  NASD  filed  a 
proposal  to  establish  an  ADF  on  December  7,  2001. 
Exchange  Act  Release  No.  45156  (December  14, 
2001),  67  FR  388  (January  3,  2002).  The  NASD 
subsequently  filed  an  amendment  to  the  proposal 
on  May  24.  2002,  to  respond  to  issues  raised  by 
commenters.  Exchange  Act  Release  No.  45991  (May 
28,  2002),  67  FR  39476  (June  7,  2002). 

^  Market  Participants  are  not  required  to  use 
either  the  ADF  or  SuperMontage  to  quote  or  report 
trades.  For  instance,  beginning  the  week  of  August 
5,  2002,  the  Qncinnati  Stock  Exchange  has 
provided  Island  ECN  ("Island")  with  the  ability  to 
represent  orders  in  certain  Nasdaq  securities  in  the 
national  best  bid  or  offer.  As  a  result.  Island  has 
indicated  that  it  may  choose  not  to  represent 
customer  limit  orders  in  SuperMontage.  See  Notice 
to  Island  Subscribers  dated  August  5,  2002, 


In  addition,  on  July  1,  2002,  Nasdaq 
laimched  a  new  technology  platform 
(the  "Internal  SIP")  on  which  Nasdaq 
will  perform  its  duties  as  the  exclusive 
SIP  for  the  Nasdaq  UTP  Plan  imtil  a  new 
securities  information  processor  is 
chosen.^  Quotation  infonnation 
provided  by  ADF  market  participants 
will  be  available  through  two  Internal 
SIP  feeds.  The  Internal  SIP  will 
disseminate  the  consolidated  best  bid 
and  offer  of  the  ADF,  along  with  the  best 
bid  and  offer  of  each  UTP  Exchange  and 
Nasdaq  market  participant,  through  the 
UTP  Quotation  Data  Feed.  In  addition, 
the  Internal  SIP  will  disseminate  the 
individual  quotations  of  each  broker  or 
dealer  quoting  in  the  NASD  ADF  via  the 
OTC  Montage  Data  Feed  (OMDF). 

Based  on  these  developments,  the 
Commission  believes  that  participation 
in  SuperMontage  will  be  voluntary, 
because  market  makers,  exchange 
specialists,  ECNs  and  ATSs  will  have 
alternative  venues  in  which  to  display 
their  quotes,  including  the  ADF. 

Certain  market  participants  have 
indicated  that  they  are  ^naly  committed 
to  using  the  ADF  as  their  order 
collection  and  display  facility  but 
require  further  time  to  adapt  and  test 
their  systems  to  participate  through  the 
ADF.  To  prevent  any  imfaimess.  the 
Commission  believes  that 
SuperMontage  should  begin  operation 
on  October  11,  2002,  assuming  that 
within  five  business  days  from  the  entry 
of  this  Order,  one  or  more  market 
participants  certifies,  under  oath,  that 
such  entity  at  the  time  of  the  oath 
intends  to  use  ADF  as  its  primary  order 
collection  and  display  facility  for  a 
significant  portion  of  its  business  in 
Nasdaq  securities,  and  provides  a  list  of 
the  Nasdaq  securities  for  which  it 
currently  intends  to  post  quotes  on  the 
ADF.  In  the  absence  of  any  such 
certification,  SuperMontage  shall 
become  effective  immediately  after  the 
fifth  business  day  of  the  entry  of  this 
order.  Accordingly,  subject  to  the 
certification  process,  the  Commission 
finds  that  the  implementation  of  the 
ADF  satisfies  the  conditions  stated  in 
the  SuperMontage  Approval  Order.  As 
referenced  in  Amendment  No.  5  to  the 
SuperMontage  proposal,  and  consistent 
with  subsequent  conversations  with  the 
Commission  staff,  we  understand  that 
the  NASD  will  roll  out  SuperMontage 
over  a  six-week  period. 

The  Commission  continues  to  review 
Nasdaq's  pending  application  to  register 


as  a  national  securities  exchange.  The 
entry  of  this  Order  does  not  address  or 
resolve  the  issues  presented  in  that 
application,  does  not  make  any  findings 
with  respect  thereto,  and  does  not 
suggest  what,  if  any,  future  actions  the 
Commission  may  take  with  regard  to 
that  application. 

By  the  Commission. 

Dated:  August  29,  2002. 
Margaret  H.  McFarland. 
Deputy  Secretary. 

(FR  Doc.  02-22574  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46425;  File  No.  SR-NYSE- 
2002-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  New  Yorit 
Stock  Exchange,  inc.  To  Adopt 
Amendments  to  Exchange  Rule  342 
("Offices— Approval,  Supervision  and 
Control")  August  28, 2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciuities  Exchange  Act  of  1934 
("Act").i  and  Rule  19b-4  thereunder, ^ 
notice  is  hereby  given  that  on  July  12, 
2002.  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  NYSE  filed  an  amendment  to  the 
proposed  rule  change  on  August  16, 
2002.  *  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  proposal  consists  of  the  adoption 
of  proposed  amendments  to  NYSE  Rule 
342  ("Offices— Approval,  Supervision 
and  Control").  The  proposed 
amendments  would  recognize  the 
National  Association  of  Securities 
Dealers'  General  Securities  Principal 
Examination  ("Series  24  Examination") 
as  an  acceptable  qualification 
alternative  to  the  General  Securities 
Sales  Supervisor  Qualification 
Examination  ("Series  9/10 


available  at  http://island.com/prodserv/de\plopers/ 
n'sourcps/emailarchive/20020805.asp. 

'See  Letter  from  Edward  S.  Knight.  Executive 
Vice  President  and  General  Counsel.  Nasdaq,  to 
Robert  L.D.  Colby,  Deputy  Director,  Division  of 
Market  Regulation,  Commission  (June  28,  2002). 


•  15  U.S.C.  78slb)(l). 

-■17CFR24n.iqb-». 

^See  letter  from  Mary  ^'cager.  ,\ssistant  .Spcrotary. 
NYSE,  to  Nancv  Sanow,  Assistant  Dire<;tor.  Division 
of  Market  Regulation.  SEC.  dated  August  15.  2002. 
and  attachments  ("Amendment  No.  1"). 


Examination")  for  supervisory  persons 
whose  duties  do  not  include  the 
supervision  of  options  or  municipal 
seciuities  sales  activity.  In  addition,  the 
amendments  update  and  clarif\'  certain 
provisions  of  the  Rule. 

The  text  of  the  proposed  rule  change 
is  below.  Proposed  new  language  is  in 
italics;  proposed  deletions  are  in 
brackets. 


Rule  342.     Offices — Approval, 
Supervision  and  Control 

(a)  through  (d)— NO  CHANGE— 
Inclusion  of  (d)  below  is  for  reference 
purposes  only. 

(d)  Qualified  persons  acceptable  to 
the  Exchange  shall  be  in  charge  of: 

(1)  Any  office  of  a  member  or  member 
organization, 

(2)  Any  regional  or  other  group  of 
offices, 

(3)  Any  sales  department  or  activity. 

(e)  through  Supplementary  Material 
.12— NO  CHANGE. 

.13     Acceptability  of  supervisors,  (a) 
Generally. — Any  member,  allied 
member  or  employee  who  is  a  candidate 
for  acceptability  under  [d](l).  ,21.  or  131 
above  must  [should]  have  a  creditable 
three  year  record  as  a  registered 
representative  or  equivalent  experience, 
and  [is  expected  to]  must  pass  [either 
the  Allied  Member  Examination  or  the 
Branch  Office  Manager  Examination  to 
qualify  under  (d)(1)  or  (2),  or]  thp 
General  Securities  Sales  Supenisor 
Qualification  Examination  (Series  9/lOJ 
or  another  [an]  examination  acceptable 
to  the  Exchange  which  demonstrates 
competency  relevant  to  assigned 
responsibilities  [to  supervise  a  specific 
sales  department  or  activity  to  qualif>' 
under  (d)(3)].  The  General' Securities 
Principal  Examination  (Series  24  j.  if 
taken  and  passed  after  July  1 .  2001,  is 
an  acceptable  alternative  for  persons 
whose  duties  do  not  include  the 
supervision  of  options  or  municipal 
securities  sales  activity.  The 
examination  requirement  may  be 
waived  at  the  discretion  of  the 
Exchange.  [Special  examinations  may  be 
arranged  for  persons  whose  principal 
work  is  in  unusual  fields.] 


II.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
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statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose  ' 

Recognition  of  the  Series  24 
Examination 

The  Exchange  proposes  to  amend 
NYSE  Rule  342  ("Offices— Approval, 
Supervision  and  Control")  to  recognize 
the  National  Association  of  Securities 
Dealers'  ("NASD")  General  Securities 
Principal  Examination  ("Series  24 
Examination")  as  an  acceptable 
qualification  alternative  to  the  General 
Securities  Sales  Supervisor 
Qualification  Examination  ("Series  9/10 
Examination")  for  supervisory  persons 
whose  duties  do  not  include  the 
supervision  of  options  or  municipal 
securities  sales  activity.  The  proposed 
amendment  is  an  Exchange  initiative  to 
eliminate,  when  possible,  duplicative 
examination  qualification  requirements. 
As  of  July  2,  2001,  NASD  has  enhanced 
the  Series  24  Examination  by  including 
test  questions  sufficient  to  provide 
appropriate  coverage  of  NYSE  rules. 

Background  and  Detail 

NYSE  Rule  342  prescribes  the 
Exchange's  general  supervisory 
requirements  for  members  and  member 
organizations.  Among  these 
requirements  are  qualification  standards 
for  personnel  delegated  supervisory 
responsibility.  NYSE  Rule  342.13 
("Acceptability  of  Supervisors") 
requires  that  a  person  delegated  certain 
supervisory  responsibilities ''  should 
"have  a  creditable  record  as  a  registered 
representative  or  equivalent  experience, 
and  is  expected  to  pass  either  the  Allied 
Member  Examination  or  the  Branch 
Office  Manager  Examination  *    *   *." 
The  "Branch  Manager  Examination"  is 
now  known  as  the  General  Securities 
Sales  Supervisor  Qualification 
Examination  or  the  Series  9/10 
Examination.  Currently,  one  must  pass 
the  Series  9/10  Examination,  or  its 
historical  equivalent  (e.g.,  the  Series  8 
Examination)  in  order  to  qualify  as  a 
branch  office  manager.  On-site  qualified 
branch  office  managers  are  required  in 


••  Reference  is  made  to  342(d)(1).  persons  in 
charge  of  "any  office  of  a  member  or  member 
organization"  and  342(d)(2),  persons  in  charge  of 
"any  regional  or  other  group  of  offices." 


branch  offices  with  four  or  more 
registered  persons. 

The  proposed  amendments  would 
eliminate  the  reference  to  the  "Branch 
Office  Manager  Examination"  and 
specify  the  Series  9/10  Examination  as 
the  referenced  qualification 
requirement.  In  addition,  the  Series  24 
Examination  would  be  referenced  and, 
if  taken  and  passed  after  July  1,  2001, 
would  be  recognized  as  an  alternative  to 
the  Series  9/10  Examination  for  persons 
whose  duties  do  not  include  the 
supervision  of  options  orinunicipal 
securities  sales  activity.    . 

Though  not  included  in  the  proposed 
rule  amendments,  a  person  with  a  Series 
24  registration  who  is  delegated 
responsibility  to  supervise  options  sales 
activity  could  qualify  to  do  so  by 
passing  the  Options  Principal 
Examination  ("Series  4  Examination") 
or,  alternately,  the  Series  9  Examination. 
If  delegated  responsibilities  include 
supervision  of  municipal  securities 
sales  activity,  such  person  could  qualify 
by  passing  the  Municipal  Securities 
Principal  Examination  ("Series  53 
Examination")  or  the  Series  10 
Examination.  The  Exchange  is  currently 
working  with  the  NASD  to  develop  a 
comprehensive  examination  that  will 
incorporate  the  elements  of  both  the 
Series  24  and  the  Series  9/10 
Examinations  and  would  qualify 
persons  as  an  NYSE  Securities  Sales 
Supervisor  or  an  NASD  Securities 
Principal. 

Additional  Amendments  to  Rule  342.13 

The  proposed  rule  amendments  to 
NYSE  Rule  342.13  would  also 
accomplish  the  following: 

•  Clarify  that,  absent  a  waiver  by  the 
Exchange,  the  qualification  requirement 
to  supervise  "any  sales  department  or 
activity"^  is  the  Series  9/10 
Examination,  the  Series  24  Examination, 
or  another  examination  acceptable  to 
the  Exchange  which  demonstrates 
competency  relevant  to  assigned 
responsibilities. 

•  Codify  that  supervisor  candidates 
must  have  a  creditable  "three  year" 
record  as  a  registered  representative  or 
equivalent  experience.  "The  addition  of 
the  "three  year"  requirement  codifies 
the  current  written  Interpretation  of  the 
Rule. 

•  Eliminate  reference  to  the  "Allied 
Member  Examination."  This 
examination  is  no  longer  given  to  Allied 
Member  candidates,  since  qualification 
examination  requirements  are  now 
determined  on  a  case-by-case  basis 
according  to  the  functions  and 


responsibilities  of  the  prospective 
Allied  Member. 

•  Eliminate  reference  to  ."special 
examinations"  that  "may  be  arranged 
for  persons  whose  principal  work  is  in 
unusual  fields."  The  Rule's  prior 
reference  to  an  "examination  acceptable 
to  the  Exchange  which  demonstrates 
competency  relevant  to  assigned 
responsibilities"  renders  the  "special 
examinations"  reference  redundant, 

•  Clarify  the  prerequisites  outlined  in 
the  first  sentence  of  NYSE  Rule  342.13 
by  replacing  the  word  "should"  and  the 
phrase  "is  expected  to"  with  the  less 
ambiguous  word,  "must." 

2.  Statutory  Basis 

The  NYSE  believes  the  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
a  national  securities  exchange,  and  in 
particular,  with  the  requirements  of 
section  6(c)(3)(B)  of  the  Act.^  Under  that 
Section,  it  is  the  Exchange's 
responsibility  to  prescribe  standards  of 
training,  experience,  and  competence 
for  persons  associated  with  Exchange 
members  and  member  organizations. 

In  addition,  the  Exchange,  under 
section  6(c)(3)(B), ^  may  bar  a  natural 
person  from  becoming  a  member  or 
person  associated  with  a  member  if  such 
natural  person  does  not  meet  such 
prescribed  standards  of  training, 
experience,  and  competence  as  are 
prescribed  by  the  rules  of  the  Exchange. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  believes  that  the 
proposal  does  not  impose  any  burden 
on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  o£.the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Conunission  will: 


(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  wrritten  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written  , 

communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NYSE.  All 
submissions  should  refer  to  file  number 
SR-NYSE-2002-24  and  should  be 
submitted  by  21  days  from  September 
26,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland. 
Deputy  Secretary: 
IFR  Doc.  02-22605  Filed  9-^-02:  8:45  am] 
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OFRCE  OF  THE  UNITED  STATES 
TRADE  REPRESENTATIVE 

• 

Determinations  Under  the  African 
Growth  and  Opportunity  Act 

AGENCY:  Office  of  the  United  States 
Trade  Representative. 
ACnON:  Notice. 


SUMMARY:  The  United  States  Trade 
Representative  (USTR)  has  determined 
that  Cape  Verde  has  adopted  an 
effective  visa  system  and  related 
procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents  in  connection  with 
shipments  of  textile  and  apparel  articles 
and  has  implemented  and  follows,  or  is 
making  substantial  progress  toward 
implementing  and  following,  the 


"'  Incorporated  into  342.13  by  reference  to 
342(d)(3). 


>»15  U.S.C.  78flc)(3)(B). 


'il7CFR200.30-3(a)(12). 


customs  procedures  required  by  the 
African  Grovrth  and  Opportunity  Act 
(AGOA).  Therefore,  imports  of  eligible 
products  from  Cape  Verde  qualify  for 
the  textile  and  apparel  benefits  provided 
under  the  AGOA. 
DATES:  Effective  August  28,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chris  Moore,  Director  for  African 
Affairs,  Office  of  the  United  States 
Trade  Representative,  (202)  395-9514. 
SUPPLEMENTARY  INFORMATION:  The 
AGOA  (Title  I  of  the  Trade  and 
Development  Act  of  2000,  Pub.  L.  No. 
106-200)  provides  preferential  tariff 
treatment  for  imports  of  certain  textile 
and  apparel  products  of  beneficiary  sub- 
Saharan  African  countries.  The  textile 
and  apparel  trade  benefits  under  the 
AGOA  are  available  to  imports  of 
eligible  products  from  countries  that  the 
President  designates  as  "beneficiary' 
sub-Saharan  African  countries," 
provided  that  these  countries  (1)  have 
adopted  an  effective  visa  system  and 
related  procedures  to  prevent  unlawful 
transshipment  and  the  use  of  counterfeit 
documents,  and  (2)  have  implemented 
and  follow,  or  are  making  substantial 
progress  toward  implementing  and 
following,  certain  customs  procedures 
that  assist  the  Customs  Service  in 
verifying  the  origin  of  the  products. 

In  Proclamation  7350  (Oct.  2.  2002), 
the  President  designated  Cape  Verde  as 
a  "beneficiary  sub-Saharan  African 
country."  Proclamation  7350  delegated 
to  the  United  States  Trade 
Representative  the  authority  to 
determine  whether  designated  countries 
have  met  the  two  requirements 
described  above.  The  President  directed 
the  USTR  to  announce  any  such 
determinations  in  the  Federal  Register 
and  to  implement  them  through 
modifications  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS). 
Based  on  actions  that  Cape  Verde  has 
taken,  I  have  determined  that  Cape 
Verde  has  satisfied  these  two 
requirements. 

Accordingly,  pursuant  to  the 
authority  vested  in  the  USTR  by 
Proclamation  7350,  U.S.  note  7'(a)  to 
subchapter  II  of  chapter  98  of  the  HTS 
and  U.S.  note  1  to  subchapter  XIX  of 
chapter  98  of  the  HTS  are  each  modified 
by  inserting  "Cape  Verde"  in 
alphabetical  sequence  in  the  list  of 
countries.  The  foregoing  modifications 
to  the  HTS  are  effective  with  respect  to 
articles  entered,  or  withdrawn  from 
warehouse  for  consumption,  on  or  after 
the  effective  date  of  this  notice. 
Importers  claiming  preferential  tariff 
treatment  under  the  AGOA  for  entries  of 
textile  and  apparel  articles  should 
ensiue  that  those  entries  meet  the 


applicable  visa  requirements.  See  Visa 
Requirements  Under  the  African  Growt/i 
and  Opportunity  Act.  66  FR  7837 
(2001). 

}on  M.  Huntsman.  )r.. 

Acting  I  'niti'd  States  Trade  Rfpresi-ntativr. 
IFR  Doc.  02-22fiir)  Filed  9^-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Summary  Notice  No.  PE-2002-53] 

Petitions  for  Exemption;  Dispositions 
of  Petitions  Issued 

AGENCY:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Notice  of  dispositions  of  prior 
petitions  for  exemption. 


SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summan,'  of 
dispositions  of  certain  petitions 
previously  received.  The  purpose  of  this 
notice  is  to  improve  the  public's 
awareness  of,  and  participation  in.  this 
aspect  of  FAA's  regulator*'  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summan,'  is  intended  to  affect  the 
legal  status  of  any  petition. 
FOR  FURTHER  INFORMATION  CONTACT: 
Forest  Rawls  (202)  267-8033,  Sandy 
Buchanan-Sumter  (202)  267-7271. 
Vanessa  Wilkins  (202)  267-8029.or 
Denise  Emrick  (202)  267-5174.  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.85  and  11.91. 

Issued  in  Wasliington.  DC.  on  August  .10. 
2002. 

Donald  P.  Byrne, 
Assistant  Chief  Counnd  for  Regulations. 

Dispositions  of  Petitions 

Docket  No.:  FAA-2002-n574. 

Petitioner:  AirNet  Systems,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AirNet  Systems 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  13,  2002.  Exemption  No. 
6772B 

Docket  No.:  FAA-2002-11567. 
Petitioner:  King  Airelines,  Inc. 
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Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  King  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant/Mav  13,  2002,  Exemption 
NO.6093C 

Docket  No.:  FAA-2001-9492. 

Petitioner:  Arctic  Circle  Air  Service, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  So  ugh  tl 
Disposition:  To  permit  Arctic  Circle  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-CllZ  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  13.  2002,  Exemption  No. 
7523A. 

Docket  No:  29119. 

Petitioner:  ERA  Aviation.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.643(a)(2)  and  (3). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ERA  to  operate 
its  t)HC-6  aircraft  under  the  fuel  supply 
requirements  of  14  CFR  part  135  in  lieu 
of  the  fuel  supply  requirements  of  part 
121  supplemental  operations. 

Denial/Mav  7.  2002.  Exemption  No. 
7765. 

Docket  No.:  FAA-2002-6459D. 

Petitioner:  Atlantic  Aero,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Atlantic  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  2.  2002,  Exemption  No. 
6459D 

Docket  No.:  FAA-2002-11291. 

Petitioner:  Northwest  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Northwest 
Airlines  to  substitute  a  qualified  and 
authorized  check  airman  in  place  of  an 
FAA  inspector  to  observe  a  qualifying 
pilot  in  command  who  is  completing 
the  initial  or  upgrade  training  specified 
in  Section  121.424  during  at  least  one 
flight  leg  that  includes  a  takeoff  and  a 
landing,  subject  to  certain  conditions 
and  limitations. 

Grant/May  1,  2002,  Exemption  No. 
6782B 

Docket  No. :  FAA-2002-1 1 748. 
Petitioner:  B2W  Corporation. 
Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 


Description  of  Relief  Sought/ 
Disposition:  To  permit  B2W  to  operate 
certain  aircraft  under  part  135  without 
a  TSO-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant/ April  30.  2002.  Exemption 
NO.6083C 

Docket  No.:  FAA-2002-1 1941. 

Petitioner:  Grand  Canyon  Airlines, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Grand  Canyon 
Airlines  to  operate  certain  aircraft  under 
part  135  without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/ April  30,  2002,  Exemption  No. 
6101C 

Docket  No.:  FAA-2002-1 1598. 

Petitioner:  Gulf  and  Ohio  Airways. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Gulf  and  Ohio 
Airways  to  operate  Certain  aircraft  under 
part  135  without  a  TSC)-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/April  30.  2002,  Exemption  No. 
7208A 

Docket  No.:  FAA-2001-11710. 

Petitioner:  Rotorcraft  Leasing 
Company,  L.L.C. 

Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Rotorcraft 
Leasing  Company  to  operate  a  mixed 
fleet  of  Bell  212  and  412  helicopters 
without  those  helicopters  being 
equipped  with  an  approved  digital  flight 
data  recorder. 

Grant/ April  16,  2002  Exemption  No. 
7320A 

Docket  No.:  FAA-2001-8939. 

Petitioner:  Experimental  Aircraft 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sou^t/ 
Disposition:  To  permit  individuals 
authorized  by  the  EAA  to  give 
instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed. 

Grant/April  4,  2002,  Exemption  No. 
3784K 

Docket  No.:  FAA-200(>-8425. 


Petitioner:  Aero  Sports  Connection, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
131.1(a)  and  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  the  ASC  to  give 
instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
emd  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed. 

Grant/April  4,  2002,  Exemption  No. 
6080E 

Docket  No.:  FAA-2001-9976. 

Petitioner:  United  States  Ultralight 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
103.1(a)  and  (e). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  individuals 
authorized  by  the  USUA  to  give 
instruction  in  powered  ultralight 
vehicles  that  have  a  maximum  empty 
weight  of  not  more  than  496  pounds, 
have  a  maximum  fuel  capacity  of  not 
more  than  10  U.S.  gallons,  are  not 
capable  of  more  than  75  knots  calibrated 
airspeed  at  full  power  in  level  flight, 
and  have  a  power-off  stall  speed  that 
does  not  exceed  35  knots  calibrated 
airspeed. 

Grant/April  4,  2002,  Exemption  No. 
4274J 

Docket  No.:  FAA-2002-11946. 

Petitioner:  Frontier  Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.391(a)(4). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Frontier  to  use 
two  flight  attendants  aboard  airplanes 
configured  with  more  than  100  seats 
when  (1)  a  thirti  flight  attendant 
becomes  unable  to  perform  his  or  her 
duties  and  a  replacement  flight 
attendant  cannot  be  made  available 
without  lengthy  delay  and  (2)  all  seats 
in  excess  of  100  are  blocked  from  use. 

Denial/April  3,  2002,  Exemption  No. 
7749 

Docket  No.:  FAA-2002-10716. 

Petitioner:  United  States  Ultralight 
Association,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
91.319(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  States 
Ultralight  Association  members  who 
own  aircraft  with  an  experimental 
certificate  to  be  compensated  for  the  use 
of  the  aircraft  in  transition  training 


conducted  by  authorized  flight 
instructors. 

Grant/March  29,  2002,  Exemption  No. 
7750 

Docket  No.:  30059. 

Petitioner:  The  Aviation  Department 
of  The  Saudi  Arabian  Oil  Company. 

Section  of  14  CFR  Affected:  14  CFR 
61.51(f). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Saudi  Aramco's 
commercial  helicopter  pilots  flying  as 
second  pilots,  pursuant  to  company- 
mandated  flight  safety  policies  aboard 
Bell  212,  214ST,  or  412  helicopters 
operated  by  Saudi  Aramco,  to  count 
such  time  as  second-in-command  time 
toward  fulfillment  of  the  flight  time 
requirements  of  14  CFR 
61.157(h){3)(ii)(B)  or  §  61.61(a),  in  order 
to  qualify  to  take  the  airline  transport 
pilot  practical  tests. 

Grant/March  26,  2002,  Exemption  No. 

7747 

Docket  No.:  FAA-2002-1 15 73. 

Petitioner:  Avcenter,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  AvCenter  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/ April  29,  2002,  Exemption  No. 
7204A 

Docket  No.:  FAA-2002-118A0. 

Petitioner:  Davis  Aerospace  Technical 
High  School. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Davis  Aerospace 
Technical  High  School  and  Black  Pilots 
of  America  to  conduct  local  sightseeing 
flights  at  the  Detroit  City  Airport,  for  its 
annual  open  house  on  May  19,  2002,  for 
compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant/May  16,  2002,  Exemption  No. 
7768 

Docket  No.:  FAA-2002-1 1555. 

Petitioner:  United  Parcel  Service. 

Section  of  14  CFR  Affected:  14  CFR 
121.433(c)(l)(iii),  121.440(a), 
121.441(a)(1)  and  (b)(1),  and  appendix  F 
to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  United  Parcel 
Service  to  combine  recurrent  flight  and 
ground  training  and  proficiency  checks 
for  UPS's  pilots  in  command,  seconds  in 
command,  and  flight  engineers  in  a 


single  annual  training  and  proficiency 
evaluation  progrcun. 

Grant/May  15,  2002,  Exemption  No. 
6434C 

Docket  No.:  FAA-2002-1 1758. 

Petitioner:  U.S.  Helicopters.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  U.S.  Helicopters 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20,  2002,  Exemption 
N0.6452C 

Docket  No.:  FAA-2002-1 171 8. 

Petitioner:  Captain  David  Carpenter. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Captain  David 
Carpenter  to  act  as  a  pilot  in  operations 
conducted  under  part  121  after  reaching 
your  60th  birthday. 

Denial/Mav  16,  2002,  Exemption  No. 
7774 

Docket  No. :  FAA-2002-1 1 768. 

Petitioner:  Twin  Otter  International. 
Ltd. 

Section  of  14  CFR  Affected:  14  CFR 
121.345(c)(2)  and  135.143  (c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Twin  Otter 
International  Ltd  to  operate  certain 
aircraft  under  part  121  and  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20,  2002.  Exemption  No. 
6111D 

Docket  No.:  FAA-2002-1 1959. 

Petitioner:  American  Air  Network. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  American  Air 
Network  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 

Grant/May  20.  2002,  Exemption  No. 
7299A 

Docket  No.:  FAA-2002-11932. 

Petitioner:  Helicopter  Ser\'ice,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Helicopter 
Services  Inc  to  operated  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 


Grant/May  20.  2002.  Exemption  No. 
6109C 

Docket  No.:  27502. 

Petitioner:  Bemidji. 

Section  of  14  CFR  Affected:  14  CFR 
135.265(d). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Bemidji  to 
provide  its  pilots  with  24  consecutive 
hours  of  rest  within  any  consecutive  168 
hours  instead  of  within  any  7 
consecutive  days. 

Denial/Mav  15.  2002.  Exemption  No. 
7767 

Docket  No.:  FAA-2002-1 19.36. 

Petitioner:  Airwav  Flight  Services. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Descrip  tion  of  Relief  Sought  I 
Disposition: To  permit  Airway  Flight 
Ser\'ices  to  operate  certain  aircraft  under 
part  135  without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  20.  2002.  Exemption  No. 

7  287  A 

Docket  No. :  FAA-2002-1 211 7. 

Petitioner:  Alaska  Air  Taxi. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Alaska  Air  Taxi 
to  operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  20,  2002.  Exemption  No. 
724  7 A 

Docket  No.:  FAA-2002-1 2039. 

Petitioner:  Eastway  Aviation  Charter 
Management. 

Section  of  14  CFR  Affected:  14  CFR 
135.167. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Eastway  Aviation 
Charter  Management  to  operate  between 
50  and  162  nautical  miles  from  shore 
without  life  rafts  or  pyrotechnic 
signaling  devices  provided  the 
minimum  enroute  cruising  altitude  is 
FL250  or  higher 

Denial/Mav  20.  2002.  Exemption  Nn 

7773 

Docket  No.:  FAA-2002-1 1995. 

Petitioner:  Thunder  Air  Charter.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Thunder  Air  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-Cl  12  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20,  2002,  Exemption  No. 

7315A 

Docket  No.:  FAA-2002-1 2163. 
Petitioner:  John  A.  Porter. 
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Section  of  14  CFR  Affected:  14  CFR 
91.109(a)  and  (b)(3). 
'    Description  of  Relief  Sought/ 
Disposition:  To  permit  John  A  Porter  to 
conduct  certain  flight  instruction  and 
simulated  instrument  flights  to  meet 
recent  instnmient  experience 
requirements,  in  certain  Beechcraft 
airplanes  equipped  with  a  functioning 
throwover  control  wheel  in  place  of 
functioning  dual  controls. 

Grant/May  16.  2002,  Exemption  No. 
6521C 

Docket  No. :  FAA-2002-1 1759. 

Petitioner:  Aero  Charter,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Aero  Charter  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  20.  2002,  Exemption  No. 
7250A 

Docket  No.:  FAA-2002-1 2 152. 

Petitioner- Ameriflight.  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ameri flight  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20.  2002,  Exemption  No. 
6830R 

Docket  No. :  FAA-2002-1 1 84 1 . 

Petitioner:  Warbelows  Air  Ventures. 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Warbelows  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  20.  2002,  Exemption  No. 
7344A 

Docket  No. :  FAA-2002-1 1715. 

Petitioner:  Chevron  U.S.A.  Production 
Company. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Chevron  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  20.  2002,  Exemption  No. 
5948D 

Docket  No. :  FAA-2002-1 1703. 

Petitioner:  Ketchum  Air  Service,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Ketchum  to 


operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20,  2002,  Exemption  No. 
7300A 

Docket  No.:  FAA-2002-1 1930. 

Petitioner:  High  Adventure  Air 
Charter. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  High  Adventure 
to  operate  certain  aircraft  imder  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  20,  2002,  Exemption  No. 
7288A 

Docket  No.:  FAA-2000-8063. 

Petitioner:  Eagle  Canyon  Airlines, 
Inc.,  dba  Scenic  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.345(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Scenic  to  operate 
certain  aircraft  under  part  121  without 
a  TSC)-C112  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant/Mav  23.  2002,  Exemption  No. 
6839B 

Docket  No.:  FAA-2002-1 2 3 54. 

Petitioner:  Keystone  Helicopter 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Keystone  to 
operate  certain  aircraft  under  part  135 
without  a  TSC)-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/Mav  29.  2002,  Exemption  No. 
7783 

Docket  No.:  FAA-2002-1 2189. 

Petitioner:  Department  of  Air  Force. 

Section  of  14  CFR  Affected:  14  CFR 
91.215(b)  and  (c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  the  U.S.  Air 
Force  to  conduct  certain  military 
training  flight  operations  in  designated 
airspace  above  10,000  feet  mean  sea 
level  without  being  required  to  operate 
the  aircraft  transponders,  subject  to 
certain  conditions  and  limitations. 

Grant/Mav  22.  2002,  Exemption  No. 
46331 

Docket  No.:  FAA-2002-12104. 

Petitioner:  Lake  and  Peninsula 
Airlines,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Lake  and 
Peninsula  Airlines  Inc.  to  operate 
certain  aircraft  under  part  135  without 


a  TSCM:i12  (Mode  S)  transponder 
installed  on  those  aircraft. 

Grant/May  23,  2002,  Exemption  No. 
7357A 

Docket  No.:  FAA-2002-1 1928. 

Petitioner:  Mid-Atlantic  Freight,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Mid- Atlantic 
Freight  Inc.  to  operate  certain  aircraft 
imder  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 

Grant/May  23,  2002,  Exemption  No. 
7291A 

Docket  No.:  FAA-2001-10229. 

Petitioner:  Air  Wisconsin  Airlines 
Corporation. 

Section  of  14  CFR  Affected:  14  CFR 
121.434(c)(l)(ii). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Wisconsin  to 
substitute  a  qualified  and  authorized 
check  airman  in  place  of  an  FAA 
inspector  to  observe  a  qualifying  pilot  in 
conmiand  (PIC)  while  that  PIC,  is 
performing  prescribed  duties  during  at 
least  one  flight  leg  that  includes  a 
takeoff  and  a  landing  when  completing 
initial  or  upgrade  training  as  specified 
in  §121. 424. 

Grant/May  22,  2002,  Exemption  No. 
7778 

Docket  No.:  FAA-2002-12133. 

Petitioner:  SkyWest  Airlines. 

Section  of  14  CFR  Affected:  14  CFR 
121.463(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SkyWest  to  allow 
its  dispatchers  to  accomplish  the 
required  5  hours  of  dispatcher  operating 
familiarization  time  in  the  Canadair 
Regional  Jet  CL-65  aircraft. 

Grant/May  28,  2002,  Exemption  No. 
7780 

Docket  No.:  FAA-2002-12108. 

Petitioner:  M  and  R  Helicopters, 
L.L.C. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  M  and  R 
Helicopters  to  operate  certain  aircraft 
under  part  135  without  a  TSO-C112 
(Mode  S)  transponder  installed  on  those 
aircraft. 

Grant/May  23,  2002,  Exemption  No. 
7777 

Docket  No. :  FAA-2000-8527. 

Petitioner:  SIMCOM  Training  Center. 

Section  of  14  CFR  Affected:  14  CFR 
91.9(a)  and  91.531(a)(1)  and  (2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  SIMCOM  and 
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operators  of  Cessna  Citation  model  550, 
S550,  552,  and  560  airplanes  to  operate 
those  airplanes  without  a  pilot  who  is 
designated  as  second  in  command. 

Grant/May  28,  2002,  Exemption  No. 
7487C 

Docket  No.:  FAA-2002-1 1888. 

Petitioner:  ComAir,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
121.463(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  ComAir  to  allow 
its  dispatchers  to  accomplish  the 
required  5  hours  of  dispatcher  operating 
familiarization  time  in  the  Canadair 
Regional  Jet  CL-65  aircraft. 

Grant/May  28,  2002,  Exemption  No. 
7781 

Docket  No.:  FAA-2002-11757. 

Petitioner:  Dale  Aviation,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.143(c). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Dale  Aviation  to 
operate  certain  aircraft  under  part  135 
without  a  TSO-C112  (Mode  S) 
transponder  installed  on  those  aircraft. 

Grant/May  23,  2002,  Exemption  No. 
7776 

Docket  No.:  FAA-2001-9687. 

Petitioner:  Pacific  Helicopter  Tours, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.152(a). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Pacific 
Helicopter  Tours  to  operate  its  two  Bell 
212  helicopters  (Serial  Nos.  3095,  and 
30957)  and  four  Sikorsky  S-61N 
helicopters  (Serial  Nos.  61364,  61488, 
61771,  and  61821)  without  those 
helicopters  being  equipped  with  an 
approved  digital  flight  data  recorder. 

Grant/May  31,  2002,  Exemption  No. 
7257C 

Docket  No.:  FAA-2002-12412. 

Petitioner:  Air  Transport  Training 
International,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
141.27(b)(2). 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Air  Transport  to 
reapply  for  a  provisional  pilot  school 
certificate  less  than  180  days  after  the 
May  31,  2002,  expiration  date  of  its 
certificate,  and  without  having  trained 
and  recommended  10  students  for  pilot 
certification  and  ratings. 

Grant/May  31,  2002,  Exemption  No. 
7785 

Docket  No.:  FAA-2002-1 2 168. 

Petitioner:  West  Bend  Air,  Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251,  135.255, 135.353,  and 
appendices  I  and  J  to  part  121. 


Description  of  Relief  Sought/ 
Disposition:  To  permit  West  Bend  to 
conduct  local  sightseeing  flights  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Denial/May  31,  2002,  Exemption  No. 
7786 

Docket  No.:  Fi\A-2002-12404. 

Petitioner:  Vintage  Aircraft  Group, 
Inc. 

Section  of  14  CFR  Affected:  14  CFR 
135.251, 135.255,  and  135.353,  and 
appendices  I  and  J  to  part  121. 

Description  of  Relief  Sought/ 
Disposition:  To  permit  Vintage  to 
conduct  local  sightseeing  flights  at  Pine 
Hill  Airport,  for  it's  fly-in  breakfast  on 
June  2,  2002,  Aviation  Day  Open  House 
on  August  10  and  11,  2002,  and  a 
second  fly-in  breakfast  on  September  2, 
2002,  for  compensation  or  hire,  without 
complying  with  certain  anti-drug  and 
alcohol  misuse  prevention  requirements 
of  part  135. 

Grant/May  30,  2002,  Exemption  No. 
7784 
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DEPARTMErrr  OF  TBANSPORTATION 

Federal  Aviation  Administration 

RICA  Speciai  Committee  1 81/ 
EUROCAE  Worldng  Group  13: 
Standards  of  Navigation  Performance 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice  of  RTCA  Special 
Committee  181/EUROCAE  Working 
Group  13  meeting. 

summary:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  181/ 
EUROCAE  Working  Group  13: 
Standards  of  Navigation  Performance. 
DATES:  The  meeting  will  be  held 
September  17-20,  2002  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
the  RTCA  Inc.,  Suite  805, 1828  L  Street. 
NW.,  Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
181/EUROCAE  Working  Group  13 
meeting.  Note:  Working  Groups  16-4 


will  meet  separately  September  17-19. 
The  Plenary  agenda  will  include: 

•  September  20: 

•  Opening  Plenary  Session  (Chairman 
Remarks,  Review/Approval  of  Previous 
Meeting  Minutes) 

•  MOPS  Status 

•  Working  Group  Reports 

•  Report  on  Charter  and  TOR 
discussions 

•  Industry  Activities 

•  Closing  Plenary  Session  (New 
Business.  Review  of  Action  Items. 
Future  Meeting  Schedule,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATK)N 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC,  on  August  29. 
2002. 

Janice  L.  Peters. 

FAA  Special  Assistant  RTCA  Advisory 
Committee. 

|FR  Doc.  02-22623  Filed  9-^-02;  8:45  ami 
BILUNC  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Speciai  Committee  201 : 
Aeronautical  Operational  Control 
(AOC) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  RTCA  Special 
Committee  201  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  201: 
Aeronautical  Operational  Control. 
DATES:  The  meeting  will  be  held  on 
September  19.  2002  from  9  a.m.  to  5 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
NBAA.  1200  Eighteenth  Street.  NW.. 
Suite  400.  Washington,  DC  20036-2598. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street.  NW.. 
Suite  805.  Washington.  DC  20036-5133; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
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201  meeting.  SC-201,  Aeronautical 
Operational  Control  (AOC),  Message 
Hazard  Mitigation  (AMHM),  was 
established  by  the  RTCA  Program 
Management  Committee  on  August  27, 
2002.  SC-201  will  produce  two 
documents  that  describe  a  number  of 
acceptable  procedural  mitigations  for 
those  Aircraft  Communications 
Addressing  and  Reporting  System 
(ACARS)  messages  deemed  to  pose  a 
hazard  if  corrupted.  The  documents  are 
scheduled  for  completion  on  or  before 
April  2004.  The  agenda  will  include: 

•  September  19: 

•  Opening  Session  (Welcome, 
Introductory  and  Administrative 
Remarks,  Review  Federal  Advisory 
Committee  Act  and  RTCA  Procedures, 
Review  Agenda,  Background,  Review 
Terms  of  Reference) 

•  Existing  AOC  messages  under 
consideration 

•  Action  timeline 

■  Organize  Working  Groups  as 
appropriate 

•  Develop  detailed  schedule(s) 

•  Develop  document  outline(s) 

•  Assign  drafting  tasks,  identify 
existing  text 

•  Closing  Session  (Other  Business, 
Date  and  Place  of  Next  Meeting,  Closing 
Remarks,  Adjourn) 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington.  DC.  on  August  29, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 

Committee. 

[FR  Doc.  02-22624  Filed  &-4-02;  8:45  am) 

BILLING  CODE  4910-1 3-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  186/ 
EUROCAE  Working  Group  51: 
Automatic  Dependent  Surveillance— 
Broadcast  (ADS-B) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  186/EUROCAE  Working 
Group  51  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 


RTCA  Special  Committee  186/ 
EUROCAE  Working  Group  51: 
Automatic  Dependent  Surveillance — 
Broadcast  (ADS-B). 
DATES:  The  meeting  will  be  held 
September  23-27,  2002  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
EUROCONTROL,  Rue  le  la  Fusee  96, 
Brussels,  B-1130,  Belgium. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat.  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org; 
(2)  Mr.  Robert  Darby,  (e-mail) 
bob.darby®eurocontrol.be,  (Phone) 
(Oil) 32-2-729-3332. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
186/EUROCAE  Working  Group  51 
meeting.  The  Plenary  agenda  will 
include: 

•  September  23-24: 

•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda,  Review/ 
Approval  of  Meeting  Minutes) 

•  SC-1 86  Activity  Reports: 

•  WG-1 ,  Operations  and 
Implementation 

•  WG-2,  Traffic  Information 
Service— Broadcast  (TIS-B) 

•  WG-3,  1090  MHz  Minimum 
Operational  Performance  Standard 
(MOPS) 

•  WG-4,  Application  Technical 
Requirements 

•  WG— 5,  Universal  Access 
Transceiver  (UAT)  MOPS 

•  WG-6,  ADS-B  Minimum  Aviation 
System  Performance  Standard  (MASPS) 

•  EUROCAE  WG-51  Activity  Reports 

•  Discuss  Joint  RTCA/EUROCAE 
Work 

•  ASA  MASPS  Rev  A  and  GSA 
MASPS  Applications  and  work 
structure 

•  Package  1/RTCA  correlation  matrix 

•  ADS-B  MASPS 

•  1090  MOPS 

•  Closing  Plenary  Session  (Review 
Action  Items/Work  Program,  Date,  Place 
and  Time  of  Next  Meeting,  Adjourn) 

Note:  Specific  working  group  sessions  will 
meet  as  follows:  (1)  September  25:  SC-186/ 
WG-1,  2,  3  &  4  and  WG-51/SG-3:  (2) 
September  26:  SC-186/WG-1,  SG-186/WG- 
1,  3  &  4:  (3)  September  27:  SC-186/WG-1  & 
4,  WG-51/SG-3. 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 


information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
conunittee  at  any  time. 

Issued  in  Washington,  DC,  on  August  29, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 

[FR  Doc.  02-22625  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  im|3ose  and  To  impose  and  Use  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Hartsfield  Atlanta 
International  Airport,  Atlanta,  GA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  to  impose 
and  use  the  revenue  from  a  PFC  at 
Hartsfield  Atlanta  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  EX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508))  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Atlanta  Airports  District  Office, 
1701  Columbia  Ave.,  Suite  2-260, 
College  Park,  Georgia,  30337-2747. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Arthur  L. 
Bacon,  Director  of  Finance  of  the  City  of 
Atlanta,  Department  of  Aviation  at  the 
following  address:  City  of  Atlanta, 
Department  of  Aviation,  P.O.  Box 
20509,  Atlanta,  Georgia  30320-2509. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  City  of 
Atlanta,  Department  of  Aviation  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT: 
Terry  R.  Washington,  P.E,  Program 
Manager,  Atlanta  Airports  District 
Office,  1701  Columbia  Ave.,  Suite  2- 
260,  College  Park,  Georgia,  30337-2747, 
Telephone  Number  404-305-7143.  The 
application  maybe  reviewed  in  person 
at  this  same  location. 
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SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  to  impose  and  use  the  revenue  from 
a  PFC  at  Hartsfield  Atlanta  bitemational 
Airport  under  the  provisions  of  the 
Aviation  Safety  and  Capacity  Expansion 
Act  of  1990  (Title  IX  of  the  Omnibus 
Budget  Reconciliation  Act  of  1990) 
(Pub.  L.  101-508)  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  158). 

On  August  28,  2002.  the  FAA 
determined  that  the  application  to 
impose  and  to  impose  and  use  the 
revenue  from  a  PFC  submitted  by  The 
City  of  Atlanta  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  Part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  12,  2002.  The  following 
is  a  brief  overview  of  the  application. 
PFC  Application  No.:  02-03-C-OO- 
ATL. 
Level  of  proposed  PFC:  $4.50. 
Proposed  charge  effective  date:  May  1, 
2005. 

Proposed  charge  expiration  date: 
January  2022. 

Total  estimated  net  PFC  revenue: 
$1,280,997,615. 

Brief  Description  of  proposed 
project(s): 

Construction  of  5th  Rimway  (Impose 
and  use); 

Taxiway  "L"  Extension  (Impose  and 
use); 

Taxiway  Construction  and 
Intersection  Upgrades  (Impose  and  use); 

Airfield  Pavement  Replacement 
(Impose  and  use); 

Airfield  Lighting  Systems  (Impose 
and  use); 

New  End  Around  Taxiway  (Impose 
only); 

Approach  Clearance  and  Landscape 
Safety  (Impose  and  use); 

Surface  Movement  Guidance  System 
(Impose  and  use); 

Consolidated  Rental  Car  Facility 
(CONRAC)  Automated  People  Mover 
System  (Impose  only); 

Airport  Access  Roadway  (Impose 
only). 

Class  or  classes  or  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PCFs:  Air  Taxi/ 
Commercial  Operators  (ATCO)  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulemce  services,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
concluded  within  a  25  mile  radius  of 
the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 


listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  City  of 
Atlanta's  Department  of  Aviation. 

Issued  in  College  Park,  Georgia,  on  August 
28.  2002. 

Embree  C.  Hunnicutt,  )r.. 
Acting  Manager,  Atlanta  Airports  District 
Office,  Sou (/i em  Region. 
(FR  Doc.  02-22626  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
To  impoee  and  Uae  the  Revenue  From 
a  Passenger  Facility  Charge  (PFC)  at 
Southeast  Texas  Regional  Airport, 
Beaumont,  TX 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

summary:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  the 
revenue  from  a  PFC  at  Southeast  Texas 
Regional  Airport  under  the  provisions  of 
the  Aviation  Safety  and  Capacity 
Expansion  Act  of  1990  (Title  IX  of  the 
Omnibus  Budget  Reconciliation  Act  of 
1990)  (Pub.  L.  101-508)  and  Part  158  of 
the  Federal  Aviation  Regulations  (14 
CFR  Part  158). 

DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  copies  to  the  FAA  at  the 
following  address:  Mr.  G.  Thomas 
Wade,  Federal  Aviation  Administration, 
Southwest  Region.  Airports  Division, 
Planning  and  Programming  Branch, 
ASW-611,  Fort  Worth,  Texas  76193- 
0610. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Byron  L. 
Broussard,  Manager  of  Southeast  Texas 
Regional  Airport  at  the  following 
address:  Airport  Manager,  Southeast 
Texas  Regional  Airport,  4875  Parker 
Drive,  Beaumont.  Texas  77705. 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  the  written 
comments  previously  provided  to  the 
Airport  under  Section  158.23  of  part 
158. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
G.  Thomas  Wade,  Federal  Aviation 


Administration,  Southwest  Region, 
Airports  Division,  Planning  and 
Programming  Branch,  ASW-611,  Fort 
Worth,  Texas  76193-0610,  (817)  222- 
5613. 

The  application  may  be  reviewed  in 
person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  impose 
and  use  the  revenue  from  a  PFC  at 
Southeast  Texas  Regional  Airport  under 
the  provisions  of  the  Aviation  Safety 
and  Capacity  Expansion  Act  of  1990 
(Title  IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  Part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  27,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  the  Airport  was 
substantially  complete  within  the 
requirements  of  Section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  December  20, 
2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  March 
1,2005. 

Proposed  charge  expiration  date: 
September  1,  2005. 

Total  estimated  PFC  revenue: 
$166,800. 

PFC  application  number:  02-04-*C- 
00-BPT. 

Brief  description  of  proposed 
projects(s): 

Projects  To  Impose  and  Use  PFC's 

1.  Update  Masterplan 

2.  Airport  Safety  Improvements 

3.  Acquire  Forward  Looking  Infrared 
System 

4.  Acquire  and  Install  Replacement 
Passenger  Loading  Bridge 

5.  Conduct  Runway  "V:t4  Extension 
Benefit  Cost  Analysis 

6.  PFC  Application  and  Administrative 
Fees 

Proposed  class  or  classes  of  air 
carriers  to  he  exempted  from  collecting 
PFC's:  None. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
regional  Airports  office  located  at: 
Federal  Aviation  Administration. 
Southwest  Region.  Airports  Division. 
Planning  and  Programming  Branch. 
ASW-610.  2601  Meacham  Blvd.,  Fort 
Worth.  Texas  76137^298. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
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and  other  documents  germane  to  the 
application  in  person  at  Southeast  Texas 
Regional  Airport. 

Issued  in  Forth  Worth.  Texas  on  August  27. 
2002. 

Naomi  L.  Saunders 

Manager.  Airports  Division. 

[FR  Doc.  02-22627  Filed  9-3-02;  8:45  ami 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Mendocino  County,  CA 

agency:  Federal  Highway 
Administration  (FHWA).  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
project  on  State  Route  101  (SR  101)  in 
Mendocino  County,  near  the  town  of 
Hopland,  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harry  Khani,  Transportation  Engineer. 
Federal  Highway  Administration.  980 
Ninth  Street,  Suite  400,  Sacramento, 
California  95814.  telephone:  (916)  498- 
5056.  e-mail: 

Harry.Khani@fhwa.dot.gov.  Alan 
Escarda.  California  Department  of 
Transportation  (Caltrans)  Project 
Manager,  1656  Union  Street.  Eureka.  CA 
95501,  telephone:  (707)  441-2097,  e- 
mail:  Alan_Escarda@dot.ca.gov. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA  in  cooperation  with  Caltrans 
proposes  to  construct  a  four-lane 
freeway  or  expressway  on  SR  101  in 
Southern  Mendocino  County.  The 
project  limits  extend  from  kp  14.2  to 
28.3  (pm  8.8/17.6).  The  project  will 
bypass  the  community  of  Hopland  and 
upgrade  the  last  section  of  two-lane 
conventional  highway  on  SR  101 
between  Ukia  and  the  San  Francisco 
Bay  Area  to  a  four-lane  freeway  or 
expressway.  The  project  is  needed  to 
reduce  operational  conflicts, 
accommodate  existing  and  future  traffic 
demand,  reduce  travel  time,  increase 
safety,  improve  air  quality,  reduce  noise 
in  Hopland  and  provide  the  facility 
concept  identified  in  the  "Inter-regional 
Transportation  Strategic  Plan". 

Five  alignments  are  being  proposed  at 
this  time  as  well  as  a  "No  Build" 
alternative.  All  of  the  alignments 
potentially  affect  oak  woodlands, 
riparian  forest  and  pre-historic  cultural 
resources.  Letters  describing  the 
proposed  action  and  soliciting 
comments  have  been  sent  to  appropriate 


Federal,  State,  and  local  agencies,  and  to 
private  organizations  and  citizens  who 
have  previously  expressed  or  are  known 
to  have  interest  in  this  proposal.  A 
Public  Open  House  has  been  held  to 
solicit  opinions  from  the  conmiunity 
and  a  Project  Development  Teeun  has 
been  formed  to  determined  the  scope  of 
the  project.  In  addition,  a  public  hearing 
will  be  held  when  the  Draft  EIS  is 
complete.  Public  notice  will  be  given  of 
the  time  and  location  of  the  meetings 
and  hearing.  The  Draft  EIS  will  be 
available  for  public  and  agency  review 
and  comment  prior  the  public  hearing. 
No  formal  scoping  meeting  is  planned  at 
this  time. 

To  ensure  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  EIS  should  be 
directed  to  the  FHWA  at  the  address 
provided. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning,  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  programs  and  activities  apply  to  this 
program.) 

Issued  on;  August  13.  2002. 
Maiser  Khaled. 

Chief.  District  Operations  North.  California 
Division.  Federal  Highway  Administration. 
[FR  Doc.  02-21931  Filed  9-4-02:  8:45  am] 

BILLING  CODE  4910-2a-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-13014;  Notice  1] 

Dorei  Juvenile  Group;  Receipt  of 
Application  for  Determination  of 
Inconsequential  Non-Compliance 

Dorel  Juvenile  Group  [CoscoJ  (DJG),  of 
Columbus.  Indiana,  failed  to  comply 
with  S5.1.1(a)  of  Federal  Motor  Vehicle 
Safety  Standard  (FMVSS)  No.  213, 
"Child  Restraint  Systems,"  and  has  filed 
an  appropriate  report  pursuant  to  49 
CFR  Part  573.  "Defect  and 
Noncompliance  Reports."  DJG  has  also 
applied  to  be  exempted  from  the 
notification  and  remedy  requirements  of 
49  U.S.C.  Chapter  301— "Motor  Vehicle 
Safety"  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

This  notice  of  receipt  of  the 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 


exercise  of  judgement  concerning  the 
merits  of  the  application.  ^ 

The  following  summarizes  the  DJG 
petition  based  upon  information 
provided  with  the  petition  in 
accordance  with  the  requirements  of  49 
CFR  Part  556,  "Exemption  for 
Inconsequential  Defect  or 
Noncompliance. ' ' 

Summary  of  the  Petitioii 

On  September  7,  2001,  as  a  result  of 
its  fiscal  year  2001  testing,  NHTSA 
notified  DJG  of  a  potential 
noncompliance  regarding  DJG's  child 
restraint  system  (CRS).  The 
noncompliance  is  the  separation  of  the 
tether  strap  and  steel  belt  slot 
adjustment  channel  from  the  Cosco 
Alpha  Omega  CRS  seat  shell  produced 
from  November  1,  2000  through  January 
10,  2001  (6  Models  and  86,476  units). 
S5.1.1(a)  of  FMVSS  No.  213  states  that 
each  child  restraint  system  shall 
"Exhibit  no  complete  separation  of  any 
load  bearing  structiiral  element  *  *   *." 

DJG  does  not  think  that  tether 
separation  during  the  sled  test  is  the 
same  as  a  complete  separation  of  a  load 
bearing  structural  element.  DJG  believes 
that  the  regulatory  history  of  S5.1.1 
shows  that  the  purpose  of  the 
requirement  is  to  reduce  the  likelihood 
of  injmy  during  collapse  or 
disintegration  of  the  system;  therefore, 
the  cutting  of  the  tether  strap  does  not 
present  a  risk  of  collapse  or 
disintegration.  DJG  states  that  the 
agency's  compliance  test  data  show 
tether  separation  of  the  Alpha  Omega 
CRS  under  dynamic  loading  provides 
significantly  improved  results  compared 
to  other  Alpha  Omega  CRS  without 
tether  separation  imder  dynamic 
loading.  Therefore,  DJG  filed  this 
petition  on  the  basis  that  the 
noncompliance  is  inconsequential  to 
motor  vehicle  safety. 

Availability  of  the  Petition  and  Other 
Documents 

The  petition  and  other  relevant 
information  are  available  for  public 
inspection  in  NHTSA  Docket  No. 
NHTSA-2002-13014.  You  may  call  the 
Docket  at  (202)  366-9324  or  you  may 
visit  the  Docket  Management  in  Room 
PL-401,  400  Seventh  Street,  SW., 
Washington,  DC  20590  (10  a.m.  to  5 
p.m.,  Monday  through  Friday).  You  may 
also  view  the  petition  and  other  relevant 
information  on  the  Internet.  To  do  this, 
do  the  following: 

(1)  Go  to  Docket  Management  System 
(DMS)  Web  page  for  the  Department  of 
Transportation  (http://dms.dot.gov/ 
search). 

(2)  On  the  next  page  [http:// 
dms.  dot.gov/search/ 
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SearcbFonnSimple.cfm),  type  the 
docket  number  "13014."  After  typing 
the  docket  number,  click  on  "search." 
(3)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments  and  other  materials. 

Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  on  the  petition  of  DJG 
described  above.  Comments  should  refer 
to  the  Docket  Number  and  be  submitted 
to:  U.S  Department  of  Transportation 
Docket  Management,  Room  PL  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date  will  also  be  filed  and  will 
be  considered  to  the  extent  practicable. 
When  the  application  is  granted  or 
denied,  the  Notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below. 

Comment  closing  date:  October  7, 
2002. 

(49  U.S.C.  30118.  30120;  delegations  of 
authority  at  49  CFR  1.50  and  49  CFR  501.8) 

Issued  on:  August  29.  2002. 
Stephen  R.  Kratzke. 

Associate  Administrator  for  Rulemaking. 
[FR  Doc.  02-22552  Filed  9-4-02;  8:45  am] 
BILLING  CODE  4810-99-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doclwt  No.  NHTSA  2002-13242;  Notice  1] 

Goodyear  Tire  &  Rubber  Company, 
Receipt  of  AppHcatkm  for  Decision  of 
Inconsequentiai  Noncompliance 

Goodyear  Tire  &  Rubber  Company 
(Goodyear)  has  determined  that 
approximately  2,400  of  the  66,697  P275/ 
55R20  Eagle  LS  and  P245/70R16 
Wrangler  SRA  tires  manufactured  and 
shipped  during  the  period  May  25,  2002 
to  June  16,  2002,  do  not  meet  the 
labeling  requirements  mandated  by 
Federal  Motor  Vehicle  Safety  Standard 
(FMVSS)  No.  109,  "New  pneimiatic 
tires." 

Pursuant  to  49  U.S.C.  30118(d)  and 
30120(h),  Goodyear  has  petitioned  for  a 
determination  that  this  noncompliance 
is  inconsequential  to  motor  vehicle 
safety  and  has  filed  an  appropriate 


report  pursuant  to  49  CFR  part  573, 
"Defect  and  Noncompliance  Reports." 

This  notice  of  receipt  of  an 
application  is  published  under  49 
U.S.C.  30118  and  30120  and  does  not 
represent  any  agency  decision  or  other 
exercise  of  judgment  concerning  the 
merits  of  the  application. 

FMVSS  No.  109  (S4.3(d))  requires  that 
each  tire  shall  have  permanently 
molded  into  or  onto  both  sidewalls  the 
generic  name  of  each  cord  material  used 
in  the  plies  (both  sidewall  and  tread 
area)  of  the  tire.  The  tires  were  marked 
with  the  material  identified  as  polyester 
when  it  was  actually  nylon.  The  error 
occurred  as  a  result  of  a  roll  of  nylon 
being  incorrectly  identified  as  polyester. 

Goodyear  believes  that  the 
noncompliance  is  inconsequential  to 
motor  vehicles  safety  because  the  nylon 
fabric  involved  is  much  stronger  than 
polyester  fabric  normally  used  in  these 
tires,  the  end  result  being  tires  with 
increased  endurance.  These  tires  have 
been  tested  and  the  results  indicate  that 
all  the  performance  requirements  of 
FMVSS  No.  109  were  met  or  exceeded. 
The  error  is  considered  as  an  isolated 
instance.  Goodyear  states  that  additional 
steps  have  now  been  put  in  place  to 
insure  the  usage  of  only  the  correct 
fabric  in  the  future. 

Interested  persons  are  invited  to 
■  submit  written  data,  views,  and 
arguments  on  the  application  described 
above.  Comments  should  refer  to  the 
docket  niunber  and  be  submitted  to: 
U.S.  Department  of  Transportation, 
Docket  Management,  Room  PL-401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590.  It  is  requested  that  two  copies  be 
submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  below  will  be  considered.  The 
application  and  supporting  materials, 
and  all  comments  received  after  the 
closing  date,  will  also  be  filed  and  will 
be  considered  to  the  extent  possible. 
When  the  application  is  granted  or 
denied,  the  notice  will  be  published  in 
the  Federal  Register  pursuant  to  the 
authority  indicated  below.  Comment 
closing  date:  October  7,  2002. 

(49  U.S.C.  301118.  301120;  delegations  of 
authority  at  49  CFR  150  and  501.8) 

Issued  on:  August  30.  2002. 
Stephen  R.  Kratzke, 

Associate  Administrator  for  Rulemaicing. 
(FR  Doc.  02-22632  Filed  9-^M)2;  8:45  am) 
BtLLMC  CODE  4910-5»-P 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

[STB  Finance  Docket  No.  34239] 

St  Lawrence  &  Atlantic  Railroad 
Company— Lease  arxl  Operation 
Exemption— Rail  Lines  of  Fraser  N.H. 
LLC 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Notice  of  exemption. 

summary:  The  Board  grants  an 
exemption  under  49  U.S.C.  10502.  from 
the  prior  approval  requirements  of  49 
U.S.C.  11323-25.  for  St.  Lawrence  & 
Atlantic  Railroad  Company,  a  Class  III 
rail  carrier,  to  lease  and  operate  over 
lines  of  Fraser  N.H.  LLC  (Fraser),  a  Class 
III  rail  carrier,  consisting  of:  (1)  5.5 
miles  of  rail  line  between  milepost 
154.6  at  Berlin,  NH,  and  milepost  149.1 
at  Gorham,  NH;  and  (2)  0.5  miles  of  rail 
line  in  the  vicinity  of  Berhn,  a  total 
distance  of  6.0  miles  in  Coos  County, 
NH. 

DATES:  This  exemption  will  be  effective 
September  5,  2002.  Petitions  to  reopen 
must  be  filed  by  September  25,  2002. 

ADDRESSES:  Send  an  original  and  10 
copies  of  pleadings  referring  to  STB 
Finance  Docket  No.  34239  to:  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  In 
addition,  send  one  copy  of  pleadings  to 
petitioner's  representative:  Kevin  M. 
Sheys,  Kirkpatrick  &  Lockhart  LLP.  1800 
Massachusetts  Ave.,  NW.,  Suite  200. 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
Beryl  Gordon,  (202)  565-1600.  (TDD  for 
the  hearing  impaired:  1-800-877-8339.] 

SUPPLEMENTARY  INFORMATION: 

Additional  information  is  contained  in 
the  Board's  decision.  To  piu-chase  a 
copy  of  the  full  decision,  write  to.  call, 
or  pick  up  in  person  from:  Da  2  Da  Legal 
Copy  Service.  Room  405, 1925  K  Street, 
NW.,  Washington.  DC  20006. 
Telephone:  (202)  293-7776.  [Assistance 
for  the  hearing  impaired  is  available 
through  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339.) 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov. " 

Decided:  August  28.  2002. 

By  the  Board.  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary: 

|FR  Doc.  02-22543  Filed  9-04-02:  8:45  ami 
BILUNC  C006  MIS-OO-P 
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DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

August  28.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995,  Pub. 
L.  104-13.  Copies  of  the  submission(s) 
may  be  obtained  by  calling  the  Treasury 
Bureau  Clearance  Officer  listed. 
Comments  regarding  this  information 
collection  should  be  addressed  to  the 
OMB  reviewer  listed  and  to  the 
Treasury  Department  Clearance  Officer, 
Department  of  the  Treasury,  Room  2110, 
1425  New  York  Avenue,  NW., 
Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  7,  2002  to 
be  assured  of  consideration. 

Internal  Revenue  Service  (IRS) 

OMB  Number:  1545-0066. 

Form  Number:  IRS  Form  2688. 

Type  of  Review:  Extension. 

Title:  Application  for  Additional 
Extension  of  Time  To  File  U.S. 
Individual  Income  Tax  Returns. 

Description:  Internal  Revenue  Code 
section  6081  permits  the  Secretary  to 
grant  a  reasonable  extension  of  time  for 
filing  any  return,  declaration,  statement, 
or  other  docimient.  This  form  is  used  by 
individuals  to  ask  for  an  additional 
extension  of  time  to  file  U.S.  income  tax 
returns  after  filing  for  the  automation 
extension,  but  still  needing  more  time. 

Respondents:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
1,453.000. 

Estimated  Burden  Hours  Per 
Respondent: 
Learning  about  the  law  or  the  form — 13 

min. 
Preparing  the  form — 16  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 17  min. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
1,089,750  hoius. 

OMB  Number:  1545-0967. 
Form  Number:  IRS  Form  8453-F. 
Type  of  Review:  Extension. 


Title:  U.S.  Estate  or  Trust  Income  Tax 
Declaration  and  Signature  for  Electronic 
and  Magnetic  Media  Filing. 

Description:  This  form  is  used  to 
secure  taxpayer  signatures  and 
declarations  in  conjimction  with 
electronic  and  magnetic  media  filing  of 
trust  and  fiduciary  income  tax  retiuns. 
This  form,  together  with  the  electronic 
and  magnetic  media  transmission,  will 
comprise  the  taxpayer's  income  tax 
return  (Form  1041). 

Respondents:  Business  or  other  for- 
profit.  Individuals  or  households. 
Farms. 

Estimated'Number  of  Respondents/ 
Recordkeepers:  1 ,000. 

Estimated  Burden  Hours  Per 
Respondent/Recordkeeper: 
Recordkeeping — 6  min. 
Learning  about  the  law  or  the  form — 4 

min. 
Preparing  the  form — 21  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 20  min. 

Frequency  of  Response:  Aimually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  880  hours. 

OMB  Number:  1545-0970. 

Form  Number:  IRS  Form  8453-P. 

Type  of  Review:  Extension. 

Title:  U.S.  Partnership  Declaration 
and  Signature  for  Electronic  Filing. 

Description:  This  form  is  used  to 
secure  general  partner's  signatiu^  and 
declaration  in  conjunction  with  the 
electronic  filing  of  a  partnership  return 
(Form  1065).  Form  8453-P,  together 
with  the  electronic  transmission,  will 
comprise  the  partnership's  return. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents/ 
Recordkeepers:  500. 

Estimated  Burden  Hours  Per 
Respon  den  t/Recordkeeper: 
Recordkeeping — 6  min. 
Learning  about  the  law  or  the  form — 5 

min. 
Preparing  the  form — 18  min. 
Copying,  assembling,  and  sending  the 

form  to  the  IRS — 16  min. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting/ 
Recordkeeping  Burden:  390  hours. 

OMB  Number:  1545-1237. 

Regulation  Project  Number:  KEG- 
209831-96  Final. 


Type  of  Review:  Extension. 

Title:  Consolidated  Returns — 
Limitations  on  the  Use  of  Certain  Losses 
and  Deductions. 

Description:  Section  1502  provides  for 
the  promulgation  of  regulations  with 
respect  to  corporations  that  file 
consolidated  income  tax  returns.  These 
regulations  amend  the  current 
regulations  regarding  the  use  of  certain 
losses  and  deductions  by  such 
corporations. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
8,000. 

Estimated  Burden  Hours  Per 
Respondent:  15  minutes. 

Frequency  of  Response:  On  occasion. 

Estimated  Total  Reporting  Burden: 
2,000  hours. 

OMB  A^umber  1545-1257. 

Form  Number:  IRS  Form  8827. 

Type  of  Review:  Extension. 

Title:  Credit  for  Prior  Year  Minimum 
Tax — Corporations. 

Description:  Section  53(d),  as  revised, 
allows  corporations  a  minimum  tax 
credit  based  on  the  full  amount  of 
alternative  minimum  tax  incxured  in  tax 
years  begiiming  after  1989,  or  a 
carryforward  for  use  in  a  future  year. 

Respondents:  Business  or  other  for- 
profit.  Farms. 

Estimated  Number  of  Respondents: 
25,000. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Annually. 

Estimated  Total  Reporting  Burden: 
25,000  hours. 

Clearance  Officer:  Glenn  Kirkland 
(202)  622-3428,  Internal  Revenue 
Service,  Room  6411-03, 1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
[FR  Doc.  02-22557  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  4S30-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Part  72 
RIN:  3150-AG93 

Geological  and  Seismological 
Characteristics  for  Siting  and  Design 
of  Dry  Casic  Independent  Spent  Fuel 
Storage  Installations  and  Monitored 
Retrievable  Storage  Installations; 
Extension  of  Comment  Period 

agency:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule:  Extension  of 

comment  period. 

SUMMARY:  On  July  22,  2002  (67  FR 
47745),  the  Nuclear  Regulatory 
Commission  (NRC)  published  for  public 
comment  a  proposed  rule  that  would 
amend  its  regulations  in  10  CFR  Part  72, 
"Licensing  Requirements  for  the 
Independent  Storage  of  Spent  Nuclear 
Fuel,  High-Level  Radioactive  Waste,  and 
Reactor-Related  Greater  Than  Class  C 
Waste,"  for  the  geological  and 
seismological  criteria  of  a  dry  cask 
storage  facility.  The  State  of  Utah  has 
requested  a  15-day  extension  of  the 
comment  period.  In  view  of  the 
importance  of  the  proposed  rule  and  the 
amount  of  time  that  the  State  of  Utah 
says  is  required  in  order  to  provide 
meaningful  comments,  the  NRC  has 
decided  to  extend  the  comment  period 


of  the  proposed  rule  for  an  additional  15 
days.  In  a  separate  document,  the  NRC 
is  also  extending  the  comment  period 
for  the  Draft  Regulatory  Guide  DG-3021, 
"Site  Evaluations  and  Determination  of 
Design  Earthquake  Ground  Motion  for 
Seismic  Design  of  Independent  Spent 
Fuel  Storage  Installations  and 
Monitored  Retrievable  Storage 
Installations,"  for  an  additional  15  days. 
DATES:  The  comment  period  has  been 
extended  and  now  expires  on  October 
22,  2002.  Comments  received  after  this 
date  will  be  considered  if  it  is  practical 
to  do  so,  but  the  Commission  is  able  to 
ensure  consideration  only  for  comments 
received  on  or  before  this  date. 
ADDRESSES:  Submit  comments  to: 
Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attn:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to  11555  Rockville 
Pike,  Rockville,  MD,  between  7:30  a.m. 
and  4:15  p.m.  on  Federal  workdays. 

You  may  also  provide  conunents  via 
the  NRC's  interactive  rulemaking 
website  (http://ruleforum.llnl.gov).  This 
site  provides  the  capability  to  upload 
comments  as  files  (any  format)  if  your 
Web  browser  supports  that  function.  For 
information  about  the  interactive 
rulemaking  Web  site,  contact  Ms.  Carol 
Gallagher  (301)  415-5905;  e-mail 
Cv4G@nrc.eov. 

Certain  documents  related  to  this 
rulemaking,  including  comments 


received,  may  be  examined  at  the  NRC 
Public  Document  Room,  Room  C)-1F23, 
11555  Rockville  Pike,  Rockville, 
Maryland.  These  same  documents  may 
also  be  viewed  and  downloaded 
electronically  via  the  rulemaking  Web 
site. 

The  NRC  maintains  an  Agencywide 
Document  Access  and  Management 
System  (ADAMS),  which  provides  text 
and  image  files  of  NRC's  public 
documents.  These  documents  may  be 
accessed  through  the  NRC's  Public 
Electronic  Reading  Room  on  the  Internet 
at  http://www.nrc.gov/reading-rm/ 
adams.html.  If  you  do  not  have  access 
to  ADAMS  or  if  there  are  problems  in 
accessing  the  documents  located  in 
ADAMS,  contact  the  NRC  Public 
Document  Room  (PDR)  Reference  staff 
at  1-800-397^209,  301-415-4737,  or 
by  e-mail  to  pdi@nrc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  K.  McDaniel,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-5252,  e-mail,  KKM@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
[FR  Doc.  02-22596  Filed  9-^i-02;  8:45  amj 
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NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Extension  of 
Comment  Period 

In  July  2002,  the  Nuclear  Regulatory 
Commission  issued  for  public  comment 
a  draft  of  a  new  guide  in  its  Regulatory 
Guide  Series.  Draft  Regulatory  Guide 
DG-3021,  "Site  Evaluations  and 
Determination  of  Design  Earthquake 
Ground  Motion  for  Seismic  Design  of 
Independent  Spent  Fuel  Storage 
Installations  and  Monitored  Retrievable 
Storage  Installations,"  was  issued  to 
propose  guidance  on  a  proposed 
revision  to  10  CFR  Part  72,  "Licensing 
Requirements  for  the  Independent 
Storage  of  Spent  Nuclear  Fuel,  High- 
Level  Radioactive  Waste,  and  Reactor- 
Related  Greater  than  Class  C  Waste"  (67 
FR  47745). 

The  State  of  Utah  has  requested  a  15- 
day  extension  of  the  comment  period  for 
both  the  proposed  rule  and  the  draft 
regulatory  guide.  In  view  of  the 
importance  of  the  proposed  rule  and  the 
amount  of  time  that  the  State  of  Utah 
says  is  required  to  provide  meaningful 
comments,  the  NRC  has  decided  to 
extend  the  comment  period,  for  both  the 
proposed  rule  (published  elsewhere  in 
this  issue  of  the  Federal  Register)  and 
the  draft  regulatory  guide,  until  October 
22,  2002. 


Comments  received  after  this  date 
will  be  considered  if  it  is  practical  to  do 
so,  but  the  NRC  is  able  to  ensure 
consideration  only  for  comments 
received  by  October  22,  2002. 
Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  comments  may  be  submitted  to 
the  Rules  and  Directives  Branch,  Office 
of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555.  Copies  of  comments  received 
may  be  examined  at  the  NRC  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville.  MD. 

You  may  also  provide  comments  on 
both  the  proposed  rule  and  the  draft 
regulatory  guide  via  the  NRC's 
interactive  rulemaking  Web  site  through 
the  NRC  home  page  [http:// 
www.iwc.gov).  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
format)  if  your  web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  Web  site,  contact 
Ms.  Carol  Gallagher,  (301)  415-5905;  e- 
mail  CAG@NRC.GOV.  For  information 
about  the  draft  guide  and  the  related 
documents,  contact  Mr.  M.  Shah  at  (301) 
415-8537;  e-mail  MJS3@NRC.GOV. 

Although  a  time  limit  is  given  for 
comments  on  this  draft  guide, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 


improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington.  DC 
20555;  telephone  (301) 415-4737  or 
(800)  397^205;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  wrriting  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Distribution  Services  Section;  or  bv  e- 
mail  to  DISTRIBUTION@NRC.GOV;  or 
by  fax  to  (301)  415-2289.  Telephone 
requests  caimot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  Commission  approval  is  not 
required  to  reproduce  them.  (5  U.S.C. 
552(a)) 

Dated  at  Rockville,  Maryland,  this  22nd 
day  of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Mabel  F.  Lee, 

Director,  Program  Management.  Policy 
Development  and  Analysis  Staff.  Office  of 
Nuclear  Regulatory  Research. 
[FR  Doc.  02-22332  Filed  9-4-02:  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MB  Docket  No.  02-144;  FCC  02-177] 
RIN:  4102 

Revisions  to  Cable  Television  Rate 
Regulations 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  This  document  clarifies  how 
the  Commission  will  review  appeals  of 
local  rate  orders  regarding  adjustments 
to  cable  television  rates  for  the  basic 
service  tier  pending  resolution  of  the 
issues  in  the  Notice  of  Proposed 
Rulemaking  published  elsewhere  in  this 
issue. 

EFFECTIVE  DATE:  September  5.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Norton,  Media  Bureau,  202-418-7037  or 
via  e-mail  at  jnorton@fcc.gov;  Wanda 
Hardy,  Media  Bureau,  202-418-2129  or 
via  e-mail  at  whardy@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  This  is  a 
summary  of  the  Media  Bureau's  Order 
for  Interim  Rate  Adjustments  for  BST 
Channel  Charges  ["Order")  MB  02-144, 
FCC  02-177.  adopted  June  13,  2002  and 
released  June  19,  2002,  as  corrected  by 
Order  MB-02-144,  FCC  02-228  adopted 
August  6,  2002  and  released  August  14, 
2002.  The  complete  texts  of  these  orders 
are  available  for  inspection  and  copying 
during  normal  business  hours  in  the 
FCC  Reference  Center,  Room  CY-A257, 
445  12th  Street,  SW.,  Washington,  DC 
and  may  also  be  purchased  from  the 
Commission's  copy  contractor,  Qualex 
International,  Portals  11,  445  12th  Street 
SW.,  Room  CY-B^02,  Washington,  DC 
20554,  telephone (202) 863-2893, 
facsimile  (202)  863-2898,  or  via  e-mail 
qualexint@aol.com. 

Synopsis  of  Order 

Interim  Rate  Adjustments  for  BST 
Channel  Changes 

1.  In  light  of  the  confusion  created  by 
section  76.922(g)(8)  of  Uie  Commission's 
rules  and  the  intent  expressed  in  the 
Going  Forward  Order  that  there  be  some 
mechanism  for  dealing  with  channel 
changes  if  the  incentives  in  paragraph 
(g)  were  not  renewed,  we  clarify  how 
channel  changes  should  be  handled 
pending  action  on  the  Notice  of 
Proposed  Rule  Making.  See  47  CFR 
76.922(g);  Implementation  of  Sections  of 
the  Cable  Television  Consumer 
Protection  and  Competition  Act  of  1992: 
Rate  Regulation  ("Going  Forward 
Order''].  59  FR  62614,  December  6, 


1994.  We  base  this  clarification  on  the 
provisions  in  paragraphs  (g)  and  (h)  and 
Forms  1210  and  1240  for  the  basic 
service  tier  ("BST"),  which  are 
understood  by  cable  operators  and 
franchising  authorities.  We  also  take 
into  consideration  the  sunset  of  cable 
programming  service  tier  ("CPST")  rate 
regulation.  For  rate  adjustments  filed 
with  franchising  authorities  after  this 
clarification,  franchising  authorities 
reviewing  rates  should  accept  rate 
adjustments  for  channels  added  to  the 
BST  using  the  per  channel  adjustment 
factor  in  §  76.922(g)(2),  based  on  the 
number  of  channels  that  would  have 
been  subject  to  regulation  if  CPST  rate 
regulation  had  not  ended.  Franchising 
authorities  should  also  accept  and  may 
require  rate  adjustments  for  channel 
deletions  and  substitutions  consistent 
with  §  76.922(g)(4)  and  (g)(6), 
respectively.  The  calculations  should  be 
done  using  FCC  Forms  1210  and  1240. 
We  will  review  appeals  of  local  rate 
orders  consistent  with  this  approach. 
We  recognize  that  some  operators 
removing  channels  from  the  BST  before 
this  clarification  may  have  read 
paragraph  98  of  the  Going  Forward 
Order  to  allow  BST  rate  adjustments 
based  on  the  per  channel  adjustment 
factors  from  the  table  in  §  76.922(g)(2), 
and  previously  in  47  CFR 
76.922(e)(1994). 

2.  In  reviewing  any  appeals  of  local 
rate  orders  regarding  this  methodology, 
we  will  consider  an  operator's  use  of 
this  methodology  before  this 
clarification  to  be  reasonable;  provided 
that,  for  systems  moving  a  substantial 
number  of  channels  from  the  BST  to  a 
CPST,  the  resulting  overall  rate 
structure  is  reasonable;  and  further 
provided  that  this  methodology  is 
generally  consistent  with  the  system's 
methodology  for  its  rate  adjustments  for 
the  majority  of  any  channels  moved 
from  the  CPST  to  the  BST  on  or  after  the 
January  1,  1998  sunset  of  paragraph  (g). 
In  reviewing  appeals  of  local  rate  orders 
concerning  rate  adjustments  for  the 
movement  of  channels  from  the  CPST  to 
the  BST.  we  will  find  reasonable 
adjustments  that  are  consistent  with 

§  76.922(g)(5)  and  the  Commission's  rate 
forms  for  CPST  channels  moved  on  or 
before  March  31,  1999,  the  sunset  of 
CPST  rate  regulation;  provided  that  the 
rate  adjustments  are  computed  from 
CPST  rates  that  were  subject  to  rate 
regulation;  and  further  provided  that 
adjustments  for  channelsjnoved  from 
the  BST  during  this  same  period  were 
computed  consistently  with 
§  76.922(g)(5)  and  the  Commission's  rate 
forms. 

3.  The  provisions  in  §  76.922(fl,  (g)  of 
the  Commission's  rules  concerning 


external  costs,  including  the  permitted 
7.5%  mark-up  on  programming  cost 
increases,  continue  to  apply.  This 
clarification  is  consistent  with 
Commission  rate  forms,  which  have 
remained  in  effect  since  their  adoption, 
and  with  the  Commission's  handling  of 
rate  complaints  and  stays  of  local  rate 
appeals.  Without  this  clarification, 
subscribers  may  experience  a  decrease 
or  change  in  BST  service  without  a 
corresponding  adjustment  to  their  rates. 
The  clarification  with  respect  to  the 
movement  of  channels  between  tiers 
maintains  the  balance  between 
regulated  revenue  sources,  which  has 
been  a  consistent  part  of  our  rate 
regulations,  for  the  period  that  the  CPST 
was  subject  to  rate  regulation.  Because 
of  our  concern  about  determining  the 
CPST  residual  from  unregulated  rates, 
we  will  not  find  franchising  authority 
orders  unreasonable  for  disallowing  the 
movement  of  an  unregulated  residual 
amount  for  channels  moved  from  the 
CPST  to  the  BST  after  the  sunset  of 
CPST  rate  regulation.  However, 
franchising  authorities  that  have 
accepted  such  a  residual  movement 
from  the  CPST  to  the  BST  either  in 
orders  or  by  inaction  within  the  period 
for  reviewing  a  Form  1240  should  not 
change  that  determination  in  the  true-up 
process.  Our  intent  with  these  interim 
gtiidelines  is  to  create  some  stability  in 
the  rate-making  process  pending 
resolution  of  this  proceeding,  not  to 
overturn  rate  adjustments  previously 
accepted  based  on  a  good  faith 
interpretation  of  our  rules  and  rate 
forms. 

4.  At  the  conclusion  of  the  rulemaking 
proceeding,  we  will  consider  whether 
BST  rates  should  be  adjusted  to  conform 
to  the  structure  adopted  by  the 
Commission.  In  addition,  in  the  Order 
we  clarify  how  operators  using  FCC 
Form  1240  and  Worksheet  4  of  that  form 
may  compute  the  channel  residual 
during  the  interim  period.  The 
instructions  for  Worksheet  4  direct 
operators  projecting  their  next 
maximum  permitted  rate  to  compute  the 
residual  using  their  previous  average 
permitted  charge,  which  is  the  charge 
projected  in  the  previous  rate  form  and 
entered  on  Line  Al  of  the  current  rate 
form.  The  instructions  then  direct  the 
operator  to  subtract  average  external 
costs  and  average  total  per  channel 
adjustments  for  "Caps  Method" 
channels  using  figures  from  Line  710  of 
Worksheet  7  and  Line  214  of  Worksheet 
2  for  "the  appropriate  period."  The 
instructions  also  direct  the  operator  to 
use  the  average  number  of  channels  on 
the  system  for  "the  appropriate  period." 
We  clarify  that,  when  computing  the 


channel  residual  for  the  new  projected 
period,  operators  may  use  the  projected 
period  from  the  previous  Form  1240  as 
the  appropriate  period.  In  this  way,  the 
projected  external  costs.  Caps  Method 
per  channel  adjustment,  and  channel 
coimt  used  to  calciilate  the  permitted 
charge  shown  on  Line  401  for  the 
projected  period  would  be  used  to 
adjust  it  for  computing  the  residual. 


Ordering  Claiise 

5.  This  Order  is  adopted  pursuant  to 
authority  contained  in  sections  1,  2(a), 
3.  4(i),  4(j).  303(r).  601(3),  602,  and  623 
of  the  Communications  Act  of  1934,  as 
amended.  47  U.S.C.  151, 152(a),  153, 
154(i),  154(j),  303(r),  521,  522,  and  543; 
and  adopted  piusuant  to  authority 
contained  in  sections  4{i)  and  623  of  the 
Communications  Act  as  amended,  47 


U.S.C.  154(i),  and  543,  and  §  1.108  of 
the  Commission's  Rules,  47  CFR  1.108. 

List  of  Subjects  in  47  CFR  Fart  76 

Cable  television. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  02-22426  Filed  9-4-02;  8:45  am! 
BILUNC  CODE  6712-01-P 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  76 

[MB  Docket  No.  02-144;  FCC  02-177] 

RIN:  4102  I 

Revisions  to  Cable  Television  Rate 
Regulations 

AGENCY:  Federal  Communications 
Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  In  this  document  the 
Commission  proposes  to  update  its 
cable  television  rate  regulations  to 
reflect  the  end  of  its  jurisdiction  over 
rates  for  cable  programming  services 
pursuant  to  the  Telecommunications 
Act  of  1996.  The  Commission  proposes 
to  review  and  update  its  rules  governing 
rate  regulation  of  basic  services  and 
associated  equipment  by  local 
franchising  authorities. 
DATES:  Comments  are  due  on  or  before 
November  4.  2002;  reply  comments  are 
due  on  or  before  December  4,  2002. 
Written  comments  by  the  public  on  the 
proposed  information  collection(s)  are 
due  November  4,  2002.  Written 
comments  must  be  submitted  by  the 
Office  of  Management  and  Budget 
(OMB)  on  the  proposed  information 
collection(s)  on  or  before  November  4, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Norton,  Media  Bureau,  202-418-7037  or 
via  e-mail  at  inorton@fcc.gov:  Wanda 
Hardy.  Media  Bureau,  202-418-2129  or 
via  e-mail  at  whardy@fcc.gov.  For 
additional  information  concerning  the 
information  collection(s)  contained  in 
this  document,  contact  Judith  B. 
Herman  at  202-418-0214,  or  via  the 
hitemet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

1.  This  is  a  summary  of  the  Media 
Bureau's  Notice  of  Proposed 
Rulemaking  ("NPRAf')  MB  02-144;  FCC 
02-177,  adopted  June  13,  2002  and 
released  June  19,  2002  and  revised  by 
Order  MB  02-144,  FCC  02-228,  adopted 
August  6,  2002  and  released  August  14, 
2002.  The  complete  texts  of  this  NPRM 
and  Order  are  available  for  inspection 
and  copying  during  normal  business 
hours  in  the  FCC  Reference  Center, 
Room  CY-A257,  445  12th  Street,  SW., 
Washington,  DC  and  may  also  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  Portals 
n.  445  12th  Street  SW.,  Room  CY-B- 
402,  Washington.  DC  20554.  telephone 
(202)  863-2893.  facsimile  (202)  863- 
2898.  or  via  e-mail  qualexint@aoI.com. 
Pursuant  to  sections  1.415  and  1.419  of 


the  Commission's  rules.  47  CFR  1.415 
and  1.419  comments  may  be  filed  using 
the  Commission's  Electronic  Comment 
Filing  System  (ECFS)  or  by  filing  paper 
copies.  See  Electronic  Filing  of 
Documents  in  Rulemaking  Proceedings, 
63  FR  24121  (May  1,  1998).  This  NPRM 
contains  proposed  information 
collection(s)  subject  to  the  Paperwork 
Reduction  Act  of  1995  (PRA).  It  has 
been  submitted  to  OMB  for  review 
under  the  PRA.  OMB,  the  general 
public,  and  other  Federal  agencies  are 
invited  to  comment  on  the  proposed 
information  collection(s)  contained  in 
this  proceeding. 

2.  Comments  filed  through  the  ECFS 
cam  be  sent  as  an  electronic  file  via  the 
Internet  to  http://www.fcc.gov/e-file/ 
ecfs.html.  Generally,  only  one  copy  of 
an  electronic  submission  must  be  filed. 
Although  multiple  docket  numbers 
appear  in  the  caption  of  this  proceeding, 
commenters  should  transmit  one 
electronic  copy  of  the  comments  only  to 
MB  Docket  No.  02-144.  Revisions  to 
Cable  Television  Rate  Regulations.  In 
completing  the  transmittal  screen, 
commenters  should  include  their  full 
name,  U.S.  Postal  Service  mailing 
address,  and  the  applicable  docket  or 
rulemaking  number.  Parties  may  also 
submit  an  electronic  conunent  by 
Internet  e-mail.  To  get  filing  instructions 
for  e-mail  comments,  commenters 
should  send  an  e-mail  to  ecfs@fcc.gov, 
and  should  include  the  following  words 
in  the  body  of  the  message,  "get  form 
<your  e-mail  address>."  A  sample  form 
and  directions  will  be  sent  in  reply. 
Parties  who  choose  to  file  by  paper  must 
file  an  original  and  four  copies  of  each 
filing.  Although  more  than  one  docket 
number  appears  in  the  caption  of  this 
proceeding,  conmienters  should  submit 
copies  only  to  MB  Docket  No.  02-144, 
Revisions  to  Cable  Television  Rate 
Regulations.  Filings  can  be  sent  by  hand 
or  messenger  delivery,  by  commercial 
overnight  courier,  or  by  first-class  or 
overnight  U.S.  Postal  Service  mail 
(although  we  continue  to  experience 
delays  in  receiving  U.S.  Postal  Service 
mail).  The  Commission's  contractor. 
Vistronix.  Inc.,  will  receive  hand- 
delivered  or  messenger-delivered  paper 
filings  for  the  Commission's  Secretary  at 
236  Massachusetts  Avenue,  NE..  Suite 
110.  Washington,  DC  20002.  The  filing 
hours  at  this  location  are  8:00  a.m.  to 
7:00  p.m.  All  hand  deliveries  must  be 
held  together  with  rubber  bands  or 
fasteners.  Any  envelopes  must  be 
disposed  of  before  entering  the  building. 
Commercial  overnight  mail  (other  than 
U.S.  Postal  Service  Express  Mail  and 
Priority  Mail)  must  be  sent  to  9300  East 
Hampton  Ehive,  Capitol  Heights.  MD 


20743.  U.S.  Postal  Service  first-class 
mail,  Express  Mail,  and  Priority  Mail 
should  be  addressed  to  445  12di  Street. 
SW,  Washington,  DC  20554.  All  filings 
must  be  addressed  to  the  Commission's 
Secretary,  Marlene  H.  Dortch.  Office  of 
the  Secretary.  Federal  Commtmications 
Commission.  One  copy  of  each  filing 
also  must  be  filed  with  Qualex 
hitemational.  Portals  II.  445  12th  Street. 
SW,  Room  CY-B402,  Washington,  DC 
20554.  In  addition,  parties  must  also 
send  foiu-  (4)  copies  of  each  paper  filing 
to  Wanda  Hardy.  Media  Bureau,  445 
12th  Street,  SW,  Room  3-A862, 
Washington,  DC  20554.  Parties  filing 
electronically  must  send  one  electronic 
copy  via  e-mail  to  whardy@fcc.gov. 

S)mopsis  of  the  Notice  of  Proposed 
Rulemaking 

3.  This  NPRM  was  initiated  to  reflect 
the  March  31, 1999  sunset  of 
Commission  jiuisdiction  to  regulate 
rates  for  cable  programming  services 
("CPS")  enacted  by  Uie 
Telecommunications  Act  of  1996  ("1996 
^ct").  47  U.S.C.  543(c)(4).  The  NPRM 
also  proposes  to  update  the  rules 
governing  franchising  authority  rate 
regulation  of  the  basic  service  tier 
("BST")  and  associated  equipment 
piursuant  to  authority  in  47  IJ.S.C. 
543(a)(2)(A),  (b)  for  cable  systems  not 
subject  to  effective  competition. 

Background 

4.  The  Commission  carried  out  its 
ratemaking  responsibility  pursuant  to  47 
U.S.C.  543  by  developing  a  common  set 
of  "tier  neutral"  benchmarks  and 
regulations  so  that  the  same 
methodology  was  used  to  set  rates  for 
both  the  BST  and  the  CPS  tier  ("CPST") 
and  the  Commission's  rate  rules  would 
not  create  an  incentive  to  place  services 
in  any  particular  rate-regulated  tier. 
Although  the  sunset  of  CPST  rate 
regulation  has  changed  one  of  the 
predicates  of  the  rate  rules,  the 
Commission  proposes  to  concentrate  on 
improving  the  existing  process  rather 
than  create  a  new  one  for  the  BST. 
However,  comments  suggesting  broader 
changes  are  solicited. 

Deletion  or  Modification  of  the  Rules 
That  Address  CPS  Tier  Rates 

5.  The  NPRM  proposes  to  eliminate 
all  rules  that  perteun  solely  to  the 
regulation  of  CPS  rates.  It  seeks 
comment  on  what  rules  should  be 
changed  or  eliminated  and  asks  whether 
there  are  linkages  between  the  BST  and 
CPST  rules  or  forms  that  might  not 
readily  be  recognized  and  that  would 
need  to  be  accounted  for. 

6.  The  NPRM  seeks  comment  on 
removing  the  following  rule  sections  or 


paragraphs:  47  CFR  76.901(d); 
76.922(c)(4);  76.924(e)(l)(ii); 
76.924(e)(2)(ii);  76.934(c)(2);  76.934(d); 
76.934(h)(3)(iii);  76.934(h)(6); 
76.934{h)(10);  76.950;  76.951;  76.953; 
76.954;  76.955;  76.956;  76.957;  76.960; 
76.961;  76.962;  76.963(b);  76.980(b).  (d) 
through  (f);  76.985  (FCC  Form  329  and 
Instructions);  76.986;  76.987;  76.1402; 
76.1605;  and  76.1606.  The  NPRM  seeks 
comment  on  other  rules  that  continue  to 
be  applicable  to  BST  ratemaking  but 
should  be  updated  or  amended  to 
eliminate  references  to  CPST  or  to 
reflect  the  end  of  CPST  rate  regulation. 
These  are:  47  CFR  76.922(a); 
76.922(b)(5);  76.922(b)(7); 
76.922(e)(2)(iii)(C);  76.922(f)(4); 
76.922(f)(8);  76.922(g);  76.922(i)(l).  (2); 
76.922(k);  76.924(a);  76.924(e)(l)(iii); 
76.933(e);  76.933(g)(5);  76.934(c)(3); 
76.934(e);  76.934(f);  76.934(g)(1); 
76.934(g)(2)  (retaining  the  last  sentence); 
76.934(h)(2)(ii)(A);  76.934(h)(4)(i).  (v); 
76.934(h)(8)(ii);  76.963(a);  76.990(a); 
76.990(b)(3);  76.1800.  The  NPRM  also 
seeks  comment  on  whether  the  siuiset  of 
CPST  rate  regulation  should  be  reflected 
by  changes  to  other  rules.  The  NPRM 
seeks  comment  on  eliminating  the 
following  rules  as  obsolete:  47  CFR 
76.922(b)(6)(ii);76.922(e)(3)(ii); 
76.922(e)(4);  and  76.934(h)(8)(ii)(last 
sentence).  The  NPRM  asks  whether 
additional  rules  have  become  obsolete 
and  should  be  removed.  The 
Commission's  ndes  also  refer  to  FCC 
Form  1211.  This  form  is  not  in  use  and 
references  will  be  deleted  from  the 
Commission's  rules.  See  47  CFR  6,922 
and  76.934. 

7.  The  NPRM  aiso  proposes  to  modify 
or  eliminate  the  rate  forms  and  rate  form 
instructions  consistent  with  changes 
made  to  the  rules  in  this  proceeding  and 
asks  about  changes  needed  to  reflect  the 
end  of  CPST  rate  regulation.  The  forms 
used  for  rate  regulation  are  FCC  Forms 
1200.  1205. 1210.  1220. 1230, 1235, and 
1240.  FCC  Forms  1215.  A  La  Carte 
Channel  Offerings  (May  1994).  and 
1225.  Cost  of  Service  Filing  for 
Regulated  Cable  Services  for  Small 
Systems  (Apr.  1994).  were  dropped  from 
the  Commission's  information 
collection -budget  effective  April  30, 
1997.  The  NPRM  proposes  to  eliminate 
references  to  these  forms  firom  the  rules, 
including  47  CFR  76.922(b)(6)  and 
76.934(g). 

Rate  Adjustments  When  Channels  Are 
Added  to  or  Deleted  From  the  BST 

1.  Calculating  Rate  Adjustments 

8.  47  CFR  76.922(g)  governed  how 
rates  were  to  be  adjusted  when  channels 
were  added  to  or  deleted  firom  a  tier  or 
moved  between  tiers.  The  intent  of 


language  in  §  76.922(g)(8)  providing  for 
the  sunset  of  this  section  has  been 
debated.  This  provision  and  the  sunset 
of  CPST  rate  regulation,  have  left 
questions  about  how  BST  rates  should 
be  adjusted  for  these  chaimel  changes. 
9.  The  NPRM  seeks  comment  on  the 
following  possibiUties.  One  possibility 
would  be  to  adjust  BST  rates  only  for 
changes  in  the  number  of  BST  channels 
by  adding  or  subtracting  the  specific 
"external"  costs  associated  with  the 
added  or  deleted  channel  and  the 
associated  7.5%  mark-up  adjustment 
provided  in  47  CFR  76.922(fl.  Another 
possible  approach  would  be  to  adjust 
rates  further  for  changes  in  the  nimiber 
of  channels  by  adding  or  subtracting  the 
"per-channel  adjustment  factor"  from 
the  table  in  47  CFR  76.922(g)(2),  but 
identifying  the  specific  amount  of 
adjustment  not  by  reference  to  the 
number  of  "regxdated  channels"  but  by 
reference  to  the  current  niunber  of 
channels  that  would  be  subject  to 
regulation  if  CPST  rate  regulation  had 
not  ended. 

10.  Alternatively,  the  NPRM  seeks 
comment  on  whether  rate  adjustments 
for  changes  in  the  number  of  channels 
on  the  BST  should  include  some  other 
adjustment  to  the  tier  residual  and 
whether  the  type  of  adjustment  should 
depend  on  whether  channels  are  added 
to  or  deleted  from  the  BST.  The  tier 
residual  is  the  tier  charge  after  external 
costs  and  other  per  channel  adjustments 
have  been  subtracted.  Paragraph  (g) 
provided  that  cable  systems  could  add 
channels  to  the  BST  by  adjusting  for 
external  cost  changes,  including  the 
7.5%  markup,  and  using  the  chart  in 
paragraph  (g)(2)  to  reflect  the 
incremental  change  to  the  total  tier 
residual  from  the  added  channel  or 
channels,  but  were  to  adjust  rates  for 
dropped  chaiinels  based  on  the  pro  rata 
share  of  the  tier  residual  for  the  dropped 
channel  or  chaimels  in  addition  to 
external  cost  and  markup  adjustments. 
Cable  systems  dropping  channels  that 
had  been  added  using  the  alternative 
"caps"  chaimel  adjustment  incentive  in 
47  CFR  76.922(g)(3)  would  adjust  rates 
based  on  the  actual  per  channel 
adjustment  taken  when  the  channel  was 
added  to  the  tier.  Should  this  approach 
be  reinstated  or  should  something 
similar  be  adopted?  Alternatively,  if 
some  adjustment  to  the  residual  is 
appropriate  when  channels  are  added  to 
the  BST,  should  an  adjustment  be  made 
other  than  a  per-channel  adjustment  like 
that  in  the  chart  in  47  CFR  76.922(g)(2)? 
If  some  other  residual  adjustment  is 
appropriate,  how  should  that 
adjusbnent  be  determined? 

11.  The  NPRM  also  seeks  comment  as 
to  whether  the  movement  of  chaimels  to 


the  BST  from  previously  regulated 
programming  tiers  is  relevant  in 
determining  the  BST  rate  adjustments 
associated  with  those  channels.  Section 
76.922(g)  provided  that  systems  moving 
channels  between  regulated  tiers  would 
move  the  external  costs  and  residual 
value  with  the  channel  on  a  revenue 
neutral  basis.  Systems  moving 
previously  unregulated  channels,  such 
as  premium  channels,  would  not  move 
any  residual  value  to  the  BST,  Channels 
added  to  the  CPST  pursuant  to  the  caps 
incentives  could  not  be  moved  to  the 
BST 

12.  The  NPRM  asks  whether  new  BST 
per-channel  values  should,  instead,  be 
established  through  new  benchmarks 
based  on  an  updated  comparison  of  BST 
rates  charged  by  competitive  and  non- 
competitive systems?  If  so,  should  the 
Commission  look  only  at  cable  system 
rates,  or  should  it  also  consider  the  rates 
of  alternative  providers,  such  as  DBS? 
Could  a  simple  formula  be  developed? 
Should  the  operator's  base  rate  be 
recalibrated  using  new  benchmarks  or 
should  new  per-channel  values  be 
applied  only  to  channels  added  to  and 
deleted  from  the  BST  after  this 
rulemaking?  Or  should  the  Commission 
consider  adjusting  tier  rates  for  changes 
in  the  number  of  channels  based  on 
rates  at  competitive  systems  with 
comparable  market  and  channel 
characteristics?  How  would 
comparability  be  evaluated?  Should  the 
Commission  allow  channels  added  to 
the  CPST  pursuant  to  the  caps 
methodology  to  be  moved  to  the  BST? 

2. "Single  Tier"  Systems 

13.  The  Commission's  rules  currently 
provide  that  cable  operators  using  the 
annual  rate  adjustment  methodology 
may  make  an  additional  rate  adjustment 
to  reflect  channel  additions  if  tbe 
operator  offers  only  a  BST  and  does  not 
offer  a  CPS  tier.  Should  this  option  be 
retained  for  "single  tier"  systems?  In 
determining  whether  a  cable  operator 
offers  a  single  tier  or  multiple  tiers  of 
service,  should  digital  service  tiers  be 
considered? 

Headend  Upgrades 

14.  The  NPRM  states  that  the 
Commission  plans  to  modify  47  CFR 
76.922(g)(7)  to  reflect  the  sunset  of 
special  incentives  for  single  tier  small 
systems  to  add  channels  by  recovering 
for  headend  upgrade  adjustments. 

Digital  Broadcast  Television  Rate 
Adjustment  Issues 

15.  47  CFR  76.922{f)(l)(vii)  allows 
operators  to  recover  headend  equipment 
costs  necessary  for  the  carriage  of  digital 
broadcast  television  ("DTV")  signals  as 
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an  external  cost.  47  CFR  76.922(j)(l) 
also  allows  cable  operators  to  recover 
costs  of  improvements  necessary  for 
carriage  of  digital  signals  through  the 
network  upgrade  surcharge.  So  that 
operators  cannot  recover  more  than 
once  for  the  same  cost,  the  NPRM  seeks 
comment  on  a  proposal  to  clarify  that 
operators  may  use  either  method  for 
adjusting  rates,  but  not  both. 

16.  In  Carriage  of  Digital  Television 
Broadcast  Signals,  CS  Docket  No.  98- 
120,  66  FR  16533  (March  26.  2001),  the 
Commission  proposed  to  allow  cable 
operators  adding  digital  broadcast 
signals  to  their  channel  line-ups  to 
increase  rates  for  each  6  MHz  of 
capacity  devoted  to  such  carriage  and 
solicited  comment  on  the  proper 
adjustment  methodology.  The  NPRM 
asks  commenters  to  update  the  record 
with  comments  in  this  proceeding 
regarding  rate  adjustments  for  carrying 
digital  broadcast  services  on  a  rate 
regulated  BST. 

Initial  Regulated  Rates 

17.  The  Notice  also  seeks  conmient  on 
how  initial  rate  levels  should  be 
determined  for  systems  first  becoming 
subject  to  regulation.  Under  the  current 
rules,  the  initial  regulated  rate,  if  the 
system  was  in  operation  in  1992,  would 
be  calculated  iising  rate  and 
subscribershlp  data  firom  1992  and  1994 
and  external  cost  data  from  1994  and 
adjusted  to  a  current  permissible  rate 
level  using  the  price  caps  methodology. 
Should  the  Commission  consider 
alternatives  to  this  process?  One  option 
would  be  to  eliminate  franchising 
authority  review  of  the  operator's  entire 
rate  structure  and,  instead,  limit  review 
to  the  operator's  most  recent  rate 
increase  or  its  next  rate  increase  after 
the  franchising  authority  becomes 
certified  to  regulate  rates.  Should  the 
Commission  be  concerned  that  the 
pohcy  of  reviewing  an  operator's  entire 
rate  structure  at  this  point  could  create 
an  uncertain  business  environment  for 
affected  cable  operators  and  could 
discourage  the  investment  necessary  for 
upgrading  networks  and  adding  new 
services?  Would  limiting  review  be 
consistent  with  the  statutory  directive  in 
section  623(b)(1)  that  regulations  be 
designed  to  protect  subscribers  from 
BST  rates  that  exceed  rates  that  would 
be  charged  if  the  system  were  subject  to 
effective  competition?  Another  option 
would  be  to  impute  a  rate  from  another 
regulated  system  with  as  nearly 
comparable  characteristics  as  possible. 
The  Notice  asks  how  comparability 
should  be  evaluated  and  how  disputes 
should  be  resolved  under  this  option. 
For  systems  subject  to  effective 
competition  in  the  past,  another  option 


would  be  to  use  the  last  "competitive" 
rate  as  the  starting  point  for  regulation 
with  the  price  caps  methodology 
followed  thereafter.  Are  there  other 
ways  to  determine  initial  regulated  rates 
when  unregulated  systems  are  brought 
under  rate  regulation?  If  the  approach  in 
the  current  rules  is  no  longer  required, 
is  there  any  reason  to  retain  the  methods 
for  determining  the  permitted  rate  for  a 
tier  on  May  15,  1994,  as  set  forth  in  47 
CFR  76.922(b)  of  the  Commission's  rules 
and  referred  to  in  the  last  five  sentences 
of  §  76.922(d)(2)?  Can  other  rules  or 
paragraphs  also  be  eliminated  if  the 
current  approach  is  no  longer  required? 

18.  If  the  Commission  were  to  retain 
the  current  approach  to  establishing 
initial  regulated  rates,  can  the 
Commission  continue  to  use  the  current 
Form  1200?  Form  1200  applies  the 
competitive  differential  to  the  operator's 
total  revenues  from  sources  that  were 
subject  to  regulation  when  the  form  was 
developed,  including  the  CPST.  The 
NPRM  seeks  comment  as  to  whether  the 
end  of  CPST  rate  regulation  requires  any 
revision  to  Form  1200  when  that  form 

is  used  as  the  first  step  in  determining 
the  current  maximum  permitted  BST 
rate. 

Rate  Structures  and  Uniform  Regional 
Rates 

19.  The  Commission  has  previously 
explored  techniques  of  permitting 
greater  rate  structure  flexibility.  In 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992 — Rate 
Regulation,  Uniform  Rate  Setting 
Methodology,  CS  Docket  No.  95-174,  62 
FR  15121  (March  31, 1997),  the 
Commission  adopted  rule  changes  to 
facilitate  operators  having  rates  that 
could  be  uniform  on  a  regional  basis. 
See  47  CFR  76.922(n).  In 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992,  Rate 
Regulation.  Cable  Pricing  Flexibility,  CS 
Docket  No.  96-157,  61  FR  45387 
(August  29, 1996)  (docket  remains 
open),  comment  was  sought  on 
techniques  allowing  operators,  on  a 
revenue  neutral  basis,  to  adjust  BST  and 
CPST  prices  on  a  more  flexible  basis 
when  both  tiers  were  subject  to  rate 
regulation.  Has  Docket  96-157  been  by- 
passed by  the  sunset  of  CPST  tier  rate 
regulation?  The  NPRM  asks  whether 
there  are  other  changes  in  the  rules  that 
might  be  useful  in  order  to  create  greater 
flexibility  in  rate  structures  or  more 
uniform  regional  rates  while  continuing 
to  maintain  rules  designed  to  keep  BST 
rates  reasonable. 


Rates  for  Commercial  Subscribers 

20.  Issues  relating  to  the 
establishment  of  commercial  rates  in  the 
Commission's  5th  NPRM  in  MM  Docket 
No.  92-266,  59  FR  51869  (October  13, 
1994),  are  unresolved.  See 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1992:  Rate 
Regulation.  60  FR  54815  (October  26, 
1995).  That  proceeding  generally 
explored  three  basic  questions.  First,  to 
what  extent  was  47  U.S.C.  543  intended 
to  apply  to  commercial  rates?  Second, 
how  should  commercial  rates  be  defined 
in  the  cable  context?  And  third,  because 
commercial  subscribers  may  have 
greater  access  to  competitive  sources  of 
supply,  are  market  forces  sufficient  to 
ensure  that  rates  are  reasonable  in  the 
absence  of  direct  regulation?  Interested 
parties  are  invited  to  update  the  record 
on  these  or  related  issues  regarding 
commercial  rates. 

Small  System  Issues 

21.  Recognizing  the  continuing 
difficulties  faced  by  operators  of  smaller 
systems,  the  NPRM  seeks  comment  on 
any  changes  in  the  rate  rules  that  might 
address  the  problems  associated  with 
the  simultaneous  growth  in  competition 
and  the  need  for  additional  investment 
to  upgrade  facilities.  Will  changes 
proposed  in  this  NPRM,  such  as 
elimination  of  consideration  of  the 
CPST  from  our  rules  and  rate  forms, 
have  an  untoward  effect  on  small 
systems?  Should  the  presumptively 
reasonable  per  channel  rate  in  47  CFR 
76.934(h)(5)  be  reexamined  if  CPST 
channels,  expenses,  and  rate  base  are  no 
longer  included  on  FCC  Form  1230? 

22.  The  Conunission  has  asked  for 
conunent  about  the  process  for  setting 
initial  regulated  rates.  47  CFR 
76.922(b)(5)  allows  small  systems 
owned  by  small  cable  companies  to  use 
streamlined  rate  reductions  for  setting 
initial  regulated  rates.  Do  small  systems 
have  need  for  streamlined  rate 
reductions  in  light  of  the  availability  of 
small  system  rate  relief  in  47  CFR 
76.934,  including  the  small  system  cost- 
of-service  methodology  in  §  76.934(h) 
and  FCC  Form  1230? 

Cost-of-Service  Rate  Process 

23.  Another  rate  issue  concerns  the 
information  and  labor  intensive  "cost- 
of-service"  rate  setting  process  available 
for  high  cost  systems  that  could  not 
receive  a  constitutionally  adequate  rate 
of  return  under  the  benchmark  system. 
The  Commission  adopted  interim  cost 
rules  to  permit  operators  to  recover 
operating  expenses  and  a  fair  return  on 
investment  for  regulated  services,  while 


protecting  subscribers  irom. 
unreasonable  rates.  It  finalized  the  rules 
with  adjustments  in  Implementation  of 
Sections  of  the  Cable  Television 
Consumer  Protection  and  Competition 
Act  of  1992:  Rate  Regulation,  and 
Adoption  of  a  Uniform  Accounting 
System  for  Provision  of  Regulated  Cable 
Service  ("Final  Cost  Order"),  61  FR 
9411  (March  8, 1996).  The  Commission 
addressed  issues  concerning  the  rate 
base,  including  used  and  useful  plant, 
intangible  assets,  start-up  losses,  and 
tangible  assets.  It  also  addressed  issues 
concerning  a  presiunptive  rate  of  return, 
depreciation,  taxes,  cost  allocation, 
accoimting  requirements,  affiliate 
transactions,  and  hardship  relief.  At  the 
same  time,  it  issued  a  Further  Notice  of 
Proposed  Rulemaking  ("FNPRM"),  59 
FR  51869  (October  13, 1994).  to  explore 
an  optional  alternative  to  the 
presumptive  unitary  rate  of  return  for 
cost-of-service  filings.  This  FNPRM  as 
well  as  petitions  for  reconsideration  of 
the  Final  Cost  Order  remain  pending. 
[See  Jones  Intercable,  Inc.  and 
Benchmark  Commimications,  Inc., 
Petition  for  Reconsideration  (filed  April 
8, 1996)  (addressing  the  straight  channel 
allocator  for  allocating  the  cost  of 
commonly  used  plant,  the  treatment  of 
imactivated  channels,  and  distributions 
by  non-subchapter  C  corporations; 
seeking  clarification  that  adjustments 
for  depreciation  expense  also  be  made 
to  accumulated  depreciation;  and 
advocating  application  of  a  First   . 
Amendment  intermediate  scrutiny  test 
to  the  rate-setting  process);  Petition  by 
the  Southern  New  England  Telephone 
Company  for  Partial  Reconsideration  of 
the  Second  Report  and  Order  (filed 
.  February  26, 1996)  (addressing  affiliate 
transactions).  An  appeal  of  the  adopted 
rules  in  Comcast  Cable 
Communications.  Inc.  v.  FCC  (D.C.  Cir. 
Case  No.  96-1148),  has  been  held  in 
abeyance.) 

24.  With  the  demise  of  CPST 
regulation,  is  the  cost-of-service  process 
no  longer  needed  as  an  alternative  for 
BST  regulation?  What  further  actions 
should  be  taken  in  the  pending  "COS" 
docket  in  lig^t  of  the  end  of  CPST  rate 
regulation?  We  also  seek  conunent  on 
any  impact  these  questions  will  have  on 
determinations  of  eqwpment  and 
installation  rates  pursuant  to  47  CFR 
76.923  and  FCC  Form  1205. 
Determining  Regulated  Equipment  and 
Installation  Costs  (June  1996),  and  on 
detehninations  of  rate  increases  for 
network  upgrade  surcharges  pursuant  to 
47  CFR  76.922(j)  and  FCC  Form  1235, 
Abbreviated  Cost  of  Service  Filing  For 
Cable  Network  Upgrades  (February. 
1996).  Both  incorporate  cost-of-service 


components  and  cost  allocation 
categories  tora.  47  CFR  76.924. 

Abbreviated  Cost-of-Service  Showing  on 
FCC  Form  1235 

25.  The  NPRM  seeks  comment  as  to 
whether  the  abbreviated  cost-of-service 
option,  which  is  permitted  for 
significant  network  upgrades,  continues 
to  meet  a  need  in  light  of  the  breadth  of 
imregulated  services  that  can  now  be 
deUvered  over  cable  systems,  including 
CPST.  Should  the  Commission  continue 
to  allow  operators  to  file  abbreviated 
cost-of-service  showings?  Even  if  the 
option  is  eliminated  for  most  cable 
systems,  should  the  option  continue  to 
be  available  for  systems  that  meet  the 
definition  of  "small  system"  under  the 
Commission's  rules? 

26.  If  the  Commission  retains  the 
abbreviated  cost-of-service  option  for 
the  BST,  the  NPRM  proposes  to  modify 
FCC  Form  1235  to  remove  the 
requirement  that  cost  assigimients  to  the 
CPST  and  a  CPST  revenue  requirement 
be  shown.  The  NPRM  also  proposes  to 
modify  FCC  Form  1235  so  that  rate  base 
recoveries  will  be  limited  to  an 
operator's  average  upgrade  investment 
over  the  life  of  the  upgrade  rather  than 
its  total  investment  over  the  life  of  the 
upgrade.  The  NPRM  also  asks  whether 
other  adjustments  to  the  abbreviated 
cost-of-service  showing  are  needed. 

Rates  of  Interest 

27.  Operators  using  the  annual  rate 
adjustment  methodology  calculated  on 
FCC  Form  1240  must  correct  for  over- 
and  imderestimations  of  projected  costs, 
with  interest  at  11.25%.  The  NPRM 
seeks  comment  as  to  whether  the 
Commission  should  revise  the  rate  of 
interest  in  47  CFR  76.922(e)(3)(i)  and 
the  Instructions  for  Form  1240,  Module 
H,  Lines  H4  and  H8,  and  what  an 
appropriate  rate  of  interest  should  be. 
Should  it  be  fixed  in  the  rules  and  rate 
form  calculation  or  tied  to  some  kind  of 
indicator?  If  the  latter,  what  should  the 
indicator  be?  If  the  rate  of  interest  in 
§  76.922(e)(3)(i)  is  revised,  should  that 
revised  rate  of  interest  be  used  for  the 
interest  on  franchise  fee  refunds  owed 
by  the  franchising  authority  to  the  cable 
operator  pursuant  to  47  CFR  76.942(f)? 
The  interest  rate  currently  specified  in 
§  76.942(f)  is  11.25%. 

28.  47  CFR  76.942(e)  currently 
provides  that  refunds  for  subscriber  rate 
overcharges  shall  be  "computed  at 
appUcable  rates  published  by  the 
Internal  Revenue  Service  for  tax  refunds 
and  additiond  tax  payments."  Should 
the  rule  specify  which  rate  should  be 
used  or  whether  the  higher  (or  lower]  of 
the  two  rates  is  to  be  used? 


Unbundling 

29.  Operators  setting  initial  regulated 
rates  were  required  to  unbundle 
equipment  costs  from  programming 
rates.  The  Commission  has  expressed 
concern  about  evasions  of  rate 
regulation,  such  as  charging  for  services 
previously  provided  without  extra 
charge,  unless  the  value  of  that  service, 
as  reflected  in  new  charges,  "was 
removed  frt)m  the  base  rate  number 
when  calculating  the  reduction  in  rates 
necessary  to  establish  reasonable 
[programming  service)  rates." 
Implementation  of  Sections  of  the  Cable 
Television  Consumer  Protection  and 
Competition  Act  of  1 992:  Rate 
Regulation,  Third  Order  on 
Reconsideration,  MM  Docket  No.  92- 
266,  59  FR  17961  (April  15.  1994). 
Questions  have  been  raised  about  the 
continued  applicability  or  the 
appropriate  response  to  this 
Commission  concern.  The  NPRM 
requests  conunent  on  this  matter. 

Refunds 

30.  47  CFR  76.942  addresses  refunds 
of  previously  paid  rates  in  excess  of 
maximum  permitted  rates.  The  NPRM 
asks  whether  and,  if  so,  how  this  rule 
should  be  updated. 

Re-evaluation  of  the  BST  Rate 
Regulation  Process 

31.  The  foregoing  discussion  has 
addressed  adjustments  to  the 
Commission's  rate  rules  based  on  the 
assumption  that  the  current  benchmark/ 
price  cap  process  should  continue.  The 
NPRM  seeks  comment  as  to  whether  a 
more  fundamental  change  to  the  rate 
regulations  should  be  enacted,  for 
example,  by  recalibrating  the 
"competitive  differential"  between 
monopoly  systems  (those  subject  to 
regulation)  and  competitive  systems 
(those  not  subject  to  regulation  because 
of  the  presence  of  effective  competition) 
focusing  specifically  on  basic  tier 
service.  The  initial  process  of 
attempting  to  calculate  the  competitive 
differential  was  based  on  1992  data  for 
a  relatively  small  sample  of  competitive 
systems  and  did  not  focus  on  basic  tier 
service  separate  from  CPST  service. 
Would  there  now  be  significant  value  in 
attempting  to  recalibrate  the  whole 
process  through  a  new  rate  comparison? 
Would  it  be  possible  to  find  appropriate 
samples,  and  how  should  the  resulting 
differential  be  used  in  the  resulting  rate 
setting  process?  Should  the  Commission 
consider  data  from  all  four  types  of 
systems  reflected  in  the  statutory 
effective  competition  test  in  47  U.S.C. 
543(1)  or  focus  on  particular  types  of 
systems?  Should  the  Commission  take 
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upgrades  into  account  as  a  separate 
factor?  This  task  could  conceivably  be 
accomplished  (although  with  some 
considerable  effort)  by  expanding  the 
annual  price  survey  process  pursuant  to 
47  U.S.C.  543(g).  (k).  and  47  CFR 
76.1800  Note  2. 

32.  Is  there  another  method  for 
regulating  BST  rates  that  will  ensure 
reasonable  rates  for  basic  service 
through  a  simplified  regulatory  process? 
For  any  alternatives  proposed, 
conunenters  should  discuss  how  the 
alternative  would  be  implemented. 
Conunenters  should  also  address  the 
regulatory  costs  to  cable  operators  and 
franchising  authorities  from 
implementing  a  proposed  alternative, 
and  how  the  Commission  would  review 
the  reasonableness  of  a  franchising 
authority's  rate  action.  If  an  alternative 
is  adopted,  should  it  replace  the 
traditional  approach  to  rate  regulation 
or  be  available  as  an  alternative  to 
traditional  rate  regulation? 

Equipment  and  Inside  Wiring  Rate 
Regulation 

33.  Associated  with  basic  service  tier 
rate  regulation  is  the  regulation  of 
certain  charges  for  equipment  that  is 
used  with  the  provision  of  basic  service. 
The  Commission  has  regarded  virtually 
all  equipment  used  for  the  receipt  of 
video  service  as  associated  with  the 
basic  tier  of  service.  See  47  CFR 
76.923(a).  Two  changes  warrant  a  new 

a  look  at  this  issue.  One  is  the 
introduction  of  tiers  of  digital  video 
service  that  involve  the  use  of  a  digital 
set-top  box,  the  functions  and  cost  of 
which  are  largely  associated  with  non- 
basic  service  offerings.  The  other  is  the 
adoption  of  47  U.S.C.  549.  entitled 
"Competitive  Availability  of  Navigation 
Devices,"  which  is  intended  to  create  a 
competitive  market  for  equipment  used 
to  access  cable  and  other  MVPD 
services.  In  light  of  these  changes, 
should  the  categorization  of  equipment 
be  reconsidered?  In  particular,  would  it 
be  appropriate  to  associate  digital 
equipment  or  other  equipment  that 
involves  investments  very  largely  used 
to  receive  CPST  or  other  unregulated 
services  with  the  non-regulated  tiers  for 
rate  regulation  purposes?  If  it  is 
appropriate,  should  this  association  be 
discretionary  or  mandatory  for  the  cable 
operator? 

34.  Alternatively,  the  NPRM  seeks 
comment  on  whether  a  process  should 
be  established  so  that  when  a 
competitive  market  for  equipment  or 
wiring  can  be  demonstrated  to  exist, 
governmental  rate  setting  should  cease 
and  the  presence  of  competitive 
alternatives  allowed  to  ensure  that  the 
rates  in  question  meet  the  statutory 


"actual  cost"  standard.  Would  this  be 
consistent  with  existing  precedent,  such 
as  the  treatment  of  "new  product"  CPS 
tiers  and  an  inside  wire  maintenance 
service  plan  covering  both  cable 
television  and  telephone  wiring?  Are 
there  other  changes  in  the  equipment 
rate  regulation  rules  that  might  be  used 
to  assist  in  the  creation  of  a  more 
competitive  market  for  equipment  in  a 
manner  consistent  with  47  U.S.C.  549? 
Operators  might,  it  has  been  suggested, 
avoid  regulation  of  a  type  of  equipment 
by  certifying  that  a  particular  type  of 
equipment  is  available  for  sale  or  lease 
from  third  party  sources  and  that 
subscribers  have  been  advised  of  that 
fact.  Would  or  should  substitution  of 
marketplace  regulation  for  direct 
regulation  of  equipment  rates  affect  the 
regulation  of  rates  for  installing  or 
maintaining  the  affected  equipment  and 
charges  for  customer-initiated  changes 
in  equipment  pursuant  to  47  CFR 
76.923,  76.980(c)? 

35.  The  NPRM  also  seeks  comment  on 
whether  FCC  Form  1205  can  be 
simplified  in  any  way  to  ease  the 
burden  of  regulation  on  both  cable 
operators  and  franchising  authorities. 
Once  an  operator  has  established 
equipment  rates  based  on  its  costs,  is 
there  a  less  burdensome  way  to  adjust 
equipment  or  installation  rates  that 
would  be  consistent  with  the  statutory 
actual  cost  standard  in  47  U.S.C. 
543(b)(3)?  Can  any  information  used  in 
setting  rates  be  standardized  based  on 
industry-wide  information?  If  so,  how 
would  that  process  work? 

Recovery  of  Lost  Revenues  for 
Equipment  and  Installation  Due  to 
Subsequently  Reversed  Rate  Orders 

36.  If  a  franchising  authority 
disallows  any  or  all  of  a  proposed 
increase  for  equipment  and  installation 
rates  and  the  local  rate  order  is  reversed 
on  appeal  to  the  Commission,  the  cable 
operator  may  be  unable  to  recoup 
revenues  lost  or  refunds  paid  pursuant 
to  the  erroneous  rate  order.  Should  the 
Commission  allow  cable  operators  to 
recover  the  amount  of  revenues  lost  or 
excess  refunds  paid  due  to  local  rate 
orders  subsequently  reversed  by  the 
Commission  through  an  entry  on  Form 
1205,  perhaps  as  an  "other"  expense  on 
Form  1205,  Schedule  B?  The  Notice 
does  not  propose  to  allow  operators 
voluntarily  setting  rates  below  the 
permitted  rate  to  recover  the  shortfall. 

Charges  for  Changes  in  Service  Tiers 

37.  Charges  for  changes  in  service 
tiers  initiated  by  the  subscriber  have 
been  limited  to  actual  costs  by  47  CFR 
76.980.  What  is  the  effect  of  the  end  of 


CPST  rate  regulation  on  regulation  of 
rates  for  service  tier  changes? 

Effective  Competition  Showings 

38.  47  U.S.C.  543(a)  provides  that  rate 
regulation  in  a  community  ends  when 
effective  competition  is  present.  47  CFR 
76.906  states  that  cable  systems  are 
presumed  not  to  be  subject  to  effective 
competition,  and  47  CFR  76,907(b)  gives 
the  cable  operator  the  burden  of 
rebutting  this  presumption.  The  NPRM 
seeks  comment  on  whether  there  are 
techniques  consistent  with  the 
Communications  Act  to  improve  and 
expedite  effective  competition  showings 
and  review  as  competition,  particularly 
from  satellite  service,  becomes  more 
prevalent. 

Procedures  for  Commission  Revieur  of 
Local  Rate  Decisions 

39.  The  NPRM  seeks  comment  on 
whether  there  are  procedural  aspects  of 
the  Commission's  review  of  local  rate 
decisions  that  might  be  improved.  In 
particular,  should  the  deference  already 
given  to  these  local  rate  decisions  be 
increased  so  that  the  Commission  would 
intervene  only  when  there  were 
significant  deviations  from  the 
established  rules? 

Interim  Rate  Adjustments  for  BST 
Channel  Changes 

40.  At  the  conclusion  of  the 
rulemaking  proceeding,  the  Commission 
will  consider  whether  BST  rates  should 
be  adjusted  to  conform  to  the  structure 
adopted  by  the  Commission. 

Initial  Regulatory  Flexibility  Analysis 

41.  As  required  by  the  Regulatory 
Flexibility  Act  of  1980,  5  U.S.C.  601  et 
seq.,  as  amended  ("RFA"),  the 
Commission  has  prepared  an  Initial 
Regulatory  Flexibility  Analysis 
("IRFA")  of  the  possible  significant 
economic  impact  on  a  substantial 
number  of  small  entities  by  the  policies 
and  rules  proposed  in  the  NPRM. 
Written  public  comments  are  requested 
on  this  IRFA.  Comments  must  be 
identified  as  responses  to  the  IRFA  and 
must  be  filed  by  November  4.  2002.  The 
Commission  will  send  a  copy  of  the 
NPRM,  including  this  IRFA.  to  the  Chief 
Counsel  for  Advocacy  of  the  Small 
Business  Administration  ("SBA"). 

42.  Need  for,  and  Objectives  of  the 
Proposed  Rules.  The  Commission 
developed  rules  and  forms  for  the 
regulation  of  cable  television  rates  when 
both  the  basic  service  tier  ("BST")  and 
the  cable  programming  service  tiers 
("CPST")  were  subject  to  rate 
regulation.  The  Commission  proposes  to 
update  these  regulations  and  rate  forms. 
Updating  is  needed  so  that  the  rules  and 
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rate  forms  will  reflect  the  end  of  CPST 
rate  regulation  pursuant  to  47  U.S.C. 
543(c)(4).  Updating  is  also  needed 
because  47  CFR  76.922(g),  the 
Commission's  rule  for  {idjusting  rates  for 
changes  in  the  number  of  channels  on 
the  BST  has  sunset,  and  cable  operators 
and  franchising  authorities  need 
guidance  about  how  to  adjust  rates 
when  the  number  of  BST  channels 
changes.  Updating  would  be  needed  for 
rules  and  rate  forms  available 
specifically  to  small  cable  systems 
owned  by  small  cable  operators  as  well 
as  for  rules  and  rate  forms  used  by  large 
systems. 

43.  The  Commission  also  proposes 
changes  in  the  regulation  of  both  BST 
and  equipment  rates  with  the  objective 
of  improving  the  existing  regulatory 
structure  for  all  cable  systems.  For  small 
cable  systems  owned  by  small  cable 
operators,  the  Commission  proposes  to 
consider  rule  changes  with  the 
additional  objectives  of:  (1)  Ensuring 
that  the  regulatory  process  does  not 
impede  the  ability  of  small  systems  to 
raise  capital  and  respond  to  competitive 
challenges,  and  (2)  avoiding  an 
untoward  effect  on  small  systems  from 
other  changes  being  considered  for  the 
rate  rules  generally.  The  Commission 
also  proposes  to  discontinue  the 
streamlined  rate  reduction  ratemaking 
method  that  may  no  longer  be  useful  for 
small  systems  in  order  to  eliminate 
unneeded  reouirements. 

44.  For  cable  systems  in  general, 
including  small  cable  systems,  the 
Commission  proposes  changes  to  its 
rules  and  rate  forms  with  the  objectives 
of:  resolving  whether  the  rates  charged 
to  commercial  subscribers  are  regulated 
rates;  eliminating  some  of  the  regulatory 
burdens  associated  with  equipment  and 
inside  wiring  rates;  and  reducing  the 
regulatory  burden  associated  with 
showings  that  a  cable  system  is  no 
longer  subject  to  rate  r^ulation.  The 
Commission  also  proposes  changes  that 
would  streamline  the  setting  of  initial 
regulated  rates  for  previously 
unregulated  systems,  which  would  be 
available  to  small  systems  not  choosing 
to  use  one  of  the  special  small  system 
ratemaking  options. 

45.  In  aofdition,  the  Commission 
proposes  broader  changes  to  the 
regulatory  process  with  the  objective  of 
ensuring  reasonable  BST  rates  through  a 
simplified  regulatory  process.  Change 
could  be  accomplished  by  recalibrating 
the  competitive  differential  that  forms 
the  basis  for  determining  regulated  rates 
or  by  another  alternative  proposed  by 
conunenters. 

46.  Legal  Basis.  The  authority  for  the 
action  proposed  in  this  rulemaking  is 
contained  in  §§  1,  2(a),  3,  4(i),  4(j), 


303(r),  601(3),  602,  and  623  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151, 152(a),  153, 
154(i),  154(j),  303(r),  521,  522,  and  543. 

47.  Description  and  Estimate  of  the 
Number  of  Small  Entities  to  Which  the 
Proposed  Rules  Will  Apply.  The  RFA 
directs  agencies  to  provide  a  description 
of,  and  where  feasible,  an  estimate  of 
the  number  of  small  entities  that  may  be 
affected  by  the  proposed  rules,  if 
adopted.  5  U.S.C.  603(b)(3).  Section 
601(6)  generally  defines  the  term  "small 
entity"  as  having  the  same  meaning  as 
the  terms  "small  business,"  "small 
organization,"  and  "small  governmental 
jurisdiction."  Section  601(3)  provides 
that  the  term  "small  business"  has  the 
same  meaning  as  the  term  "small 
business  concern"  under  the  Small 
Business  Act.,  15  U.S.C.  632,  unless  the 
agency  has  a  more  appropriate 
definition  of  the  term.  A  "small 
business  concern"  under  15  U.S.C.  632 
is  one  which:  (1)  Is  independently 
owned  and  operated;  (2)  is  not 
dominant  in  its  field  of  operation;  and 
(3)  satisfies  any  additional  criteria 
established  by  the  SBA. 

48.  The  SBA  has  developed  a  small 
business  size  standard  for  cable  and 
other  program  distribution,  which 
includes  all  such  companies  generating 
$11  million  or  less  in  revenue  annually. 
13  CFR  121.201.  The  IRFA  invites  cable 
operators  to  provide  a  more  precise 
estimate  of  the  affected  small  cable 

entities. 

49.  The  Commission  has  developed 
its  own  small  business  size  standard  for 
a  small  cable  operator  for  the  purposes 
of  rate  regulation.  Under  47  CFR 
76.901(e),  a  "small  cable  company"  is 
one  serving  fewer  than  400,000 
subscribers  nationwide.  Based  on  the 
Commission's  most  recent  information, 
it  estimates  that  there  were  1,439  cable 
operators  that  qualified  as  small  cable 
companies  at  the  end  of  1995  and  that 
the  niunber  has  decreased  since  then.  A 
"small  system"  imder  the  Commission's 
rules  is  one  serving  "15,000  or  fewer 
subscribers.  The  service  area  of  a  small 
system  shall  be  determined  by  the 
niunber  of  subscribers  that  are  served  by 
the  system's  principal  headend, 
including  any  other  headends  or 
microwave  receive  sites  that  are 
technically  integrated  to  the  principal 
headend."  47  CFR  76.901(c). 

50.  47  U.S.C.  543(m)(2)  also  contains 
a  size  standard  for  a  "small  cable 
operator,"  which  is  "a  cable  operator 
that,  directly  or  through  an  affiliate, 
serves  in  the  aggregate  fewer  than  one 
percent  of  all  subscribers  in  the  United 
States  and  is  not  affiliated  with  any 
entity  or  entities  whose  gross  annual 
revenues  in  the  aggregate  exceed 


$250,000,000  "  The  Commission  has 
determined  that  the  number  of  systems 
meeting  the  subscribership  limit  totals 
approximately  1,450.  The  Commission 
does  not  have  information  gross  annual 
revenues,  and  therefore  is  unable  to 
estimate  accurately  the  number  of  cable 
system  operators  that  would  qualify  as 
small  cable  operators  under  the 
definition  in  the  Communications  Act. 

51.  Description  of  Projected 
Reporting,  Recordkeeping  and  Other 
Compliance  Requirements  for  Small 
Entities.  Cable  operators  whose  basic 
service  tier  rates  are  regulated  must 
justify  their  basic  service  tier  and 
associated  equipment  and  installation 
rates  using  FCC  Forms  1200,  1205,  1210, 
1220, 1230, 1235, and/or  1240.  (The 
Conunission's  rules  also  reference  FCC 
Forms  1211,  1215,  and  1225.  Form  1211 
is  not  in  use  and  references  will  be 
deleted  from  the  Commission's  rules. 
The  Commission  advised  the  Office  of 
Management  and  Budget  that  it  would 
no  longer  support  use  of  FCC  Forms 
1215  and  1225.  and  dropped  these 
forms  from  its  information  collection 
budget  effective  April  30.  1997.  The 
Commission  proposes  to  drop  references 
to  these  forms  from  its  rules.)  When 
changes  to  the  rate  rules  are  determined, 
rate  forms  will  be  modified  accordingly. 
Elimination  of  information  regarding  the 
CPST  is  anticipated,  because  CPST  is  no 
longer  subject  to  rate  regulation.  One  of 
the  affected  forms  would  be  FCC  Form 
1230  used  for  small  system  cost-of- 
service  showings  pursuant  to  47  CFR 
76.934(h).  Entities  using  FCC  Form  1230 
have  previously  aggregated  data  for 
CPST  and  BST.  If  CPST  data  is  no 
longer  included,  they  would  bear  the 
burden  of  excluding  CPST  data  from  the 
data  included  on  the  rate  form.  In 
addition,  the  presumptively  reasonable 
rate  in  47  CFR  76.934(h)  of  the 
Commission's  rules  may  change  to 
reflect  the  elimination  of  CPST  data 
from  the  relevant  data  on  FCC  Form 
1230. 

52.  The  Commission's  rules  currently 
offer  regulatory  options  to  small  systems 
owned  by  small  cable  operators  that  are 
less  burdensome  than  the  regulations 
applicable  to  larger  cable  systems  and 
operators.  One  option,  the  streamlined 
rate  reduction  for  systems  first 
becoming  subject  to  rate  regulation  in  47 
CFR  76.922(b)(5),  could  be  eliminated  as 
unnecessary  pursuant  to  proposals  in 
the  NPRM.  Form  1230  will  continue  to 
be  available. 

53.  Steps  Taken  to  Minimize 
Significant  Impact  on  Small  Entities 
and  Significant  Alternatives  Considered. 
The  RFA  requires  an  agency  to  describe 
any  significant,  specifically  small 
business,  ahematives  that  it  has 
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considered  in  reaching  its  proposed 
approach,  which  may  include  the 
following  four  alternatives  (among 
others):  "(1)  The  establishment  of 
differing  compliance  or  reporting 
requirements  or  timetables  that  take  into 
account  the  resources  available  to  small 
entities;  (2)  the  clarification, 
consolidation,  or  simplification  of 
compliance  and  reporting  requirements 
under  the  rule  for  such  small  entities; 
(3)  the  usp  of  performance  rather  than 
design  standards:  and  (4)  an  exemption 
from  coverage  of  the  rule,  or  any  part 
thereof,  for  such  small  entities."  5 
U.S.C.  603(c)(lHc)(4). 

54.  The  Commission  will  consider 
potential  revisions  to  cable  television 
rate  regulations  in  order  to  conform  the 
rules  to  the  sunset  of  CPST  rate 
regulation  and  to  improve  the  existing 
regulatory  structure.  Alternatively,  the 
Commission  will  consider  broader 
changes. 

55.  The  Commission  will  consider 
amending  47  CFR  76.934,  the  rule 
addressing  small  system  cost  of  service 
showings,  to  reflect  the  end  of  CPST  rate 
regulation,  and  making  conforming 
changes  to  its  FCC  Form  1230,  which  is 
used  for  establishing  permitted  rates  on 
small  systems.  Except  for  possibly 
requiring  elimination  of  CPST  data  from 
the  data  used  to  complete  the  form, 
these  chfmges  should  not  increase  the 
regulatory  bxu-den  small  systems  face  as 
a  result  of  rate  regulation,  but 
eliminating  CPST-associated  costs  and 
expenses  fi'om  the  rate  base  could  have 
an  impact  on  the  resulting  BST  per 
channel  rate.  An  alternative  is  to 
consider  changes  in  the  rate  rules  that 
might  address  continuing  difficulties 
faced  by  operators  of  small  systems, 
such  as  the  problems  associated  with 
the  simultaneous  growth  in  competition 
and  the  need  for  additional  investment 
to  upgrade  facilities. 

56.  Small  systems  owned  by  small 
cable  companies  can  choose  to  adjust 
their  regulated  rates  using  the  price  cap 
methodology  included  in  47  CFR 
76.922(d),  (e),  76.934(h)(8).  47  CFR 
76.922(g),  the  rule  governing  changes  in 
the  number  of  channels  has  sunset  and 
is  under  review  in  the  NPRM.  The 
approach  ultimately  adopted  in  this 
proceeding  could  require  revisions  to 
FCC  Forms  1210  and  1240.  While  an 
increase  in  the  burden  of  computing  rate 
adjustments  on  rate  forms  is  not 
anticipated,  the  approach  adopted  in  the 
rulemaking  proceeding  could  affect  the 
maximum  permitted  rate  computed  on 
the  rate  forms,  particularly  for  systems 
moving  a  large  number  of  channels  from 
or  to  the  BST.  A  corollary  issue  is  the 
appropriate  adjustment  to  rates  for 


adding  or  removing  digital  television . 
broadcast  signals  from  the  BST. 

57.  The  Commission  also  has  under 
consideration  a  less  burdensome  way  to 
set  initial  regulated  rates  than  the  way 
ciurently  provided  in  the  rules  when  a 
previously  unregulated  system  first 
becomes  subject  to  rate  regulation. 
Options  include  limiting  the  period 
addressed  in  the  rate  review  and  looking 
to  the  rates  of  comparable  systems. 
These  changes  would  apply  to  large 
systems,  but  any  changes  made  by  the 
Commission  would  be  available  to  small 
systems.  The  Commission  will  consider 
whether  there  is  a  continued  need  for 
the  streamlined  rate  reduction  method 
in  47  CFR  76.922(b)(5)  that  is  available 
only  to  small  systems  setting  initial 
regulated  rates. 

58.  With  respect  to  equipment  rates, 
the  Commission  has  three  matters  under 
consideration:  the  definition  of 
equipment  that  is  subject  to  regulation; 
whether  reliance  can  be  placed  on 
competitive  forces  to  ensure  reasonable 
rates;  and  the  rate  form  used  primarily 
by  large  cable  companies.  Because  small 
cable  systems  owned  by  small  cable 
companies  have  the  option  of  using  the 
small  cable  cost  of  service  ratemaking 
methodology  on  FCC  Form  1230,  the 
regulatory  burden  of  equipment  rate 
regulation  is  currently  less  than  that 
experienced  by  large  cable  systems.  The 
regulatory  approaches  addressed  in  the 
NPRM  with  respect  to  equipment  look 
toward  easing  the  regulatory  burden  on 
cable  operators  generally  and,  if 
adopted,  should  not  result  in  increased 
burdens  on  small  cable  systems. 

59.  Finally,  the  Commission  is 
considering  the  showing  needed  to 
establish  effective  competition.  Only 
cable  systems  that  are  not  subject  to 
effective  competition  are  subject  to  rate 
regulation  by  franchising  authorities. 
Small  systems  would  benefit  from  any 
efficiencies  in  demonstrating  effective 
competition. 

60.  Federal  Rules  Which  Duplicate, 
Overlap,  or  Conflict  with  the 
Commission's  Proposed  Rules.  None. 

Procedural  Provisions 


Ex  Parte  Rules 

61.  This  proceeding  will  be  treated  as 
a  "permit-but-disclose"  proceeding, 
subject  to  the  "permit-but-disclose" 
requirements  under  47  CFR  1.1206(b)  of 
the  Commission's  rules.  Ex  parte 
presentations  are  permissible  if 
disclosed  in  accordance  with 
Commission  rules,  except  during  the 
Sunshine  Agenda  period  when 
presentations,  ex  parte  or  otherwise,  are 
generally  prohibited.  Persons  making 
oral  ex  parte  presentations  are  reminded 


that  a  memorandum  siimmarizing  a 
presentation  must  contain  a  summary  of 
the  substance  and  not  merely  a  listing 
of  the  subjects  discussed.  Pursuant  to  47 
CFR  1.1206(b)(2),  more  than  a  one  or 
two  sentence  description  of  the  views 
and  arguments  presented  is  generally 
required.  Additional  nlles  pertaining  to 
oral  and  written  presentations  are  set 
forth  in  §  1.1206(b)  of  the  Commission's 
rules.  Finally,  one  copy  of  each 
disclosure  filing  also  must  be  filed  with 
other  offices,  as  follows:  (1)  Qualex 
International,  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402,  Washington,  DC, 
20554;  (2)  John  Norton,  Media  Bureau. 
445  12th  Street,  SW,  Room  4-C764, 
Washington,  DC,  20554:  (3)  Wanda 
Hardy,  Media  Bureau,  445  12th  Street, 
SW.,  Room  3-A862,  Washington,  DC, 
20554. 

62.  This  document  is  available  in 
alternative  formats  (computer  diskette, 
large  print,  audio  cassette,  and  Braille). 
Persons  who  need  documents  in  such 
formats  may  contact  Brian  Millin  at 
(202)  418-7426,  TTY  (202)  418-7365,  or 
send  an  email  to  access@fcc.gov. 

Paperwork  Reduction  Act 

Initial  Paperwork  Reduction  Act  of  1995 
Analysis 

63.  This  NPRM  contains  proposed 
information  collection(s).  The 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burdens, 
invites  the  general  public  and  the  Office 
of  Management  and  Budget  (0MB)  to 
comment  on  the  information 
collection(s)  contained  in  this  NPRM,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13 
("PRA").  Public  and  agency  comments 
are  due  at  the  same  time  as  other 
comments  on  this  NPRM;  OMB 
notification  of  action  is  due  60  days 
from  date  of  publication  of  this  NPRM 
in  the  Federal  Register. 

64.  Comments  should  address:  (a) 
Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  accuracy  of  the  Commission's 
burden  estimates:  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

FCC  Forms:  Individual  Information 

65.  OMB  Control  Number:  3060-0601. 
Title:  Setting  Maximum  Initial 

Permitted  Rates  for  Regulated  Cable 
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Services  Pursuant  to  Rules  Adopted 
February  22, 1994,  "First  Time  Filers 
Form". 

Form  Number:  FCC  Form  1200. 

Type  of  Review:  Revision  of  currently 
approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  20. 

Estimated  Time  per  Response:  6-10 
hotirs. 

Frequency  of  Response:  One-time 
reporting  requirement;  third  party 
disclosure. 

Total  Annual  Burden:  200  hours. 

Total  Annual  Costs:  $30,000. 

Needs  and  Uses:  The  FCC  Form  1200 
is  used  by  cable  operators  when  they 
first  become  subject  to  rate  regulation  in 
order  to  establish  the  cable  system's 
maximum  initial  permitted  rate  based 
on  the  Commission's  benchmark 
methodology.  This  rate  is  adjusted  for 
subsequent  changes  in  external  costs, 
inflation,  and  channel  changes.  On 
average,  only  about  15-20  franchising 
authorities  file  for  certification  to 
regulate  rates  each  year,  so  we  expect 
that  FCC  Form  1200  will  be  required  for 
about  the  same  number  of  systems  each 
year.  The  form  is  filed  with  and 
reviewed  by  local  franchising 
authorities  that  have  exercised 
jurisdiction  over  BST  rates. 

66.  OMB  Control  Number:  3060-0703. 

Title:  Determining  Regulated 
Equipment  and  Installation  Costs. 
"Equipment  Form". 

Form  Number:  FCC  Form  1205. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  4,000.  47 
U.S.C.  543(a)(7)  allows  cable  operators 
to  aggregate  equipment  costs  into  broad 
categories  on  a  company,  regional, 
system,  or  franchise  level,  so  the 
number  of  forms  prepared  by  an 
operator  with  multiple  systems  may  be 
substantially  less  than  the  number  of 
copies  of  the  completed  form  that  the 
operator  files  with  franchising 
authorities.  Thus,  the  estimate  of  the 
number  of  respondents  and  the  total 
aimual  burden  and  costs  may  be  high. 
Estimated  Time  per  Response:  4-12 
hours. 

Frequency  of  Response:  Annual 
reporting  requirements;  third  party 
disclosure. 

•    Total  Annual  Burden:  48,000  hours. 
Total  Annual  Costs:  $7,200,000. 
Needs  and  Uses:  Cable  operators  use 
FCC  Form  1205  to  justify  their 
equipment  and  installation  rates.  The 
form  is  filed  with  and  reviewed  by  local 
franchising  authorities  that  have 
exercised  regulatory  jurisdiction  over 


those  rates.  The  form  is  to  be  completed 
using  financial  data  from  the  company's 
general  ledger  and  subsidiary  records 
maintained  in  accordance  with 
generally  acceptable  accounting 
principles. 

67.  OMB  Control  Number:  3060-0595. 
Title:  Updating  Maximum  Permitted 

Rates  for  Regulated  Cable  Services. 

Form  Number:  FCC  Form  1210. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  1 500. 

Estimatea  Time  per  Response:  8-10 
hours. 

Frequency  of  Response:  Quarterly  and 
annual  reporting  requirements;  third 
party  disclosure. 

Total  Annual  Burden:  15,000  hours. 

Total  Annual  Costs:  $2,250,000. 

Needs  and  Uses:  Cable  operators  use 
FCC  Form  1210  for  justifying  BST  rate 
adjustments  due  to  changes  in  external 
costs,  inflation,  and  the  number  of 
channels  on  the  BST.  The  form  is  filed 
with  and  reviewed  by  franchising 
authorities  that  have  exercised 
jurisdiction  over  BST  rates.  Operators 
may  elect  to  use  FCC  Form  1240  instead 
of  FCC  Form  1210. 

68.  OMB  Control  Number:  3060-0594. 
Title:  Cost  of  Service  Filing  for 

Regulated  Cable  Services. 

Form  Number:  FCC  Form  1220. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  30. 

Estimated  Time  per  Response:  40 
hours. 

Frequency  of  Response:  Once  and  on 
occasion  reporting  requirements  after  2 
years;  third  party  disclosure. 

Total  Annual  Burden:  1200  hours. 

Total  Annual  Costs:  $180,000. 

Needs  and  Uses:  Operators  may  elect 
to  use  the  cost-of-service  methodology 
computed  on  FCC  Form  1220  in  lieu  of 
FCC  Forms  1200, 1210,  or  1240  when 
setting  the  maximum  initial  permitted 
BST  rate  or  adjusting  the  BST  rate  in 
order  to  justify  arate  above  the  levels 
determined  by  the  Commission's 
benchmark  and  price  cap 
methodologies.  The  form  is  filed  with 
and  reviewed  by  franchising  authorities 
that  have  exercised  jurisdiction  over 
BST  rates. 

69.  OMB  Control  Number:  3060-0644. 
Title:  Establishing  Maximum 

Permitted  Rates  for  Regulated  Cable 
Services  on  Small  Cable  Systems. 

Form  Number:  FCC  Form  1230. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 


Number  of  Respondents:  5. 

Estimated  Time  per  Response:  2.25 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements;  third  party 
disclosure. 

Total  Annual  Burden:  11.25  hours. 

Total  Annual  Costs:  $16,875. 

Needs  and  Uses:  The  Commission's 
rules  allow  a  small  cable  system  (15. 
000  or  fewer  subscribers)  owned  by  a 
small  cable  company  (no  more  than 
400,000  subscribers)  to  use  a  ven.' 
simplified  cost-of-service  method  to  set 
its  maximum  permitted  rate.  The  form 
for  this,  FCC  Form  1230,  is  filed  with 
and  reviewed  by  franchising  authorities 
that  have  exercised  jurisdiction  over 
BST  rates. 

70.  OMB  Control  Number:  3060-0688. 
Title:  Abbreviated  Cost  of  Ser\'ice 

Filing  for  Cable  Network  Upgrades. 

Form  Number:  FCC  Form  1235. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entitles. 

Number  of  Respondents:  200. 

Estimated  Time  per  Response:  10-20 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirements:  third  party 
disclosure. 

Total  Annual  Burden:  4000  hours. 

Total  Annual  Costs:  $600,000. 

Needs  and  Uses:  Operators  that  have 
undertaken  significant  network 
upgrades  may  use  FCC  Form  1235  to 
justify  a  surcharge  to  the  BST  rate  to 
recover  the  costs  of  the  upgrade.  The 
form  is  filed  with  and  reviewed  by 
franchising  authorities  that  have 
exercised  jurisdiction  over  BST  rates. 

71 .  OMB  Control  Number:  3060-0685. 
Title:  Updating  Maximum  Permitted 

Rates  for  Regulated  Cable  Services. 

Form  Number:  FCC  Form  1240. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit  entities. 

Number  of  Respondents:  5500. 

Estimated  Time  per  Response:  8-10 
hours. 

Frequency  of  Response:  Annual 
reporting  requirements;  third  party 
disclosure. 

Total  Annual  Burden:  55,000  hours. 

Total  Annual  Costs:  $8,250,000. 

Needs  and  Uses:  FCC  Form  1240  is 
used  by  cable  operators  as  an  alternative 
to  FCC  Form  1210  to  compute  annual 
BST  rate  adjustments  for  changes  in 
external  costs,  inflation,  and  the  number 
of  channels.  Because  it  enables  cable 
operators  to  project  cost  changes  and 
include  past  unrecovered  costs  in  a  true- 
up,  it  is  substantially  more  popular  with 
cable  operators  than  FCC  Form  1210. 
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The  form  is  filed  with  and  reviewed  by 
franchising  authorities  that  have 
exercised  jurisdiction  over  BST  rates. 

Contact  For  Further  Information 

72.  For  additional  information 
concerning  the  information  collections 
contained  in  this  document,  contact 
Judith  B.  Herman  at  (202)  418-0214,  or 
via  the  Internet  at  jboIey@fcc.gov. 


Ordering  Clause 

73.  This  NPRM  is  issued  pursuant  to 
the  authority  contained  in  sections  1 , 
2(a),  3,  4(i),  4{j),  303(r),  601(3).  602,  and 
623  of  the  Communications  Act  of  1934, 
as  amended,  47  U.S.C.  151, 152(a),  153, 
154(i),  154(j),  303(r),  521,  522,  and  543. 


List  of  Subjects  in  47  CFR  Part  76 

Cable  television. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 
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Proclamation  7588  of  August  31,  2002 

National  Days  of  Prayer  and  Remembrance,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

As  we  remember  the  tragic  events  of  September  11,  2001,  and  the  thousands 
of  innocent  lives  lost  on  that  day,  we  recall  as  well  the  outpouring  of 
compassion  and  faith  that  swept  our  Nation  in  the  face  of  the  evil  done 
that  day.  In  designating  September  6-8  as  National  Days  of  Prayer  and 
Remembrance,  I  ask  all  Americans  to  join  together  in  cities,  communities, 
neighborhoods,  and  places  of  worship  to  honor  those  who  were  lost,  to 
pray  for  those  who  grieve,  and  to  give  thanks  for  God's  enduring  blessings 
on  our  leuid.  And  let  us,  through  prayer,  seek  the  wisdom,  patience,  and 
strength  to  bring  those  responsible  for  the  attacks  to  justice  and  to  press 
for  a  world  at  peace. 

For  the  families  and  friends  of  those  who  died,  each  new  day  has  required 
new  courage.  Their  perseverance  has  touched  us  deeply,  and  their  noble 
character  has  brought  us  hope.  We  stand  with  them  in  faith,  and  we  cherish 
with  them  the  memory  of  those  who  perished. 

In  the  aftermath  of  the  attacks,  the  words  of  the  Psalms  brought  comfort 
to  many.  We  trust  God  always  to  be  our  refuge  and  our  strength,  an  ever- 
present  help  in  time  of  trouble.  Believing  that  One  greater  than  ourselves 
watches  over  our  lives  and  over  this  Nation,  we  continue  to  place  our 
trust  in  Him. 

The  events  of  September  11  altered  our  lives,  the  life  of  this  Nation,  and 
the  world.  Americans  responded  to  terror  with  resolve  and  determination, 
first  recovering,  now  rebuilding,  and,  at  all  times,  committing  ourselves 
to  protecting  our  people  and  preserving  our  freedom.  And  we  have  found 
hope  and  healing  in  our  faith,  families,  and  friendships.  As  we  confront 
the  challenges  before  us,  I  ask  you  to  join  me  during  these  Days  of  Prayer 
and  Remembrance  in  praying  for  God's  continued  protection  and  for  the 
strength  to  overcome  great  evil  with  even  greater  good. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  Friday,  September  6, 
through  Sunday,  September  8,  2002,  as  National  Days  of  Prayer  and  Remem- 
brance. I  ask  that  the  people  of  the  United  States  and  places  of  worship 
mark  these  National  Days  of  Prayer  and  Remembrance  with  memorial  serv- 
ices, the  ringing  of  bells,  and  evening  candlelight  remembrance  vigils.  I 
invite  the  people  of  the  world  to  share  in  these  Days  of  Prayer  and  Remem- 
brance. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  thirty-first  day 
of  August,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independence 
of  the  United  States  of  America  the  two  himdred  and  twenty-seventh. 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  5, 
2002 

COMMERCE  DEPARTMENT 
National  Oc«anic  and 
Atmospheric  Administration 

Fisfiery  conservation  and 
management: 

Northeastem  United  States 
fisheries — 

Tilefish;  published  9-5-02 
DELAWARE  RIVER  BASIN 
COMMISSION 
Administrative  Manual: 
Freedom  of  Information  Act; 
implementation;  f«>e 
schedule  update; 
published  9-5-02 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  programs: 
Michigan;  transportation 
conformity;  initial  SIP 
submissions  18-month 
requirement  and  newly 
designated  nonattalnment 
areas  grace  period: 
published  8-6-02 
Air  quality  planning  purposes: 
designation  of  areas: 
California;  published  8-6-02 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Television  broadcasting: 
Cable  television  rate 
regulations;  revisions; 
published  9-5-02 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT  | 

Public  and  Indian  housing: 
Public  housing  agency 
plans — 

Poverty  deconcentration; 
Established  Income 
Range  definition; 
amendments:  published 
8-6-02 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Standard  mail  flats;  optional 
increase  in  minimum 
number  of  pieces  required 
for  5-digit  packages 
preparation;  published  8-  . 
20-02 

TRANSPORTATION      I 
DEPARTMENT 
Rasearcti  and  Special 
Programs  Administration 

Pipeline  safety: 


Hazardous  liquid 

transportation — 

Gas  transmission 
pipelines;  integrity 
management  in  high 
consequence  areas; 
published  8-6-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Prunes  (dried)  produced  in — 
California;  comments  due  by 
9-13-02;  published  7-15- 
02  [FR  02-17615] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Clementines  from  Spain; 

comments  due  by  9-9-02; 

published  7-11-02  [FR  02- 

17431] 
Wood  packaging  material; 

importation;  environmental 

impact  statement; 

comments  due  by  9-13- 

02;  published  8-14-02  [FR 

02-20523] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
West  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-13- 
02;  published  8-14-02 
[FR  02-20663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous: 
national  emission  standards: 

Fabrics  and  other  textiles; 
printing,  coating,  and 
dyeing  operations: 
comments  due  by  9-9-02; 
published  7-11-02  [FR  02- 
16030] 
Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

State  implementation  plan 
procedural  regulations; 
amendment;  comments 
due  by  9-9-02; 
published  8-8-02  [FR 
02-20097] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 


States;  air  quality  planning 
purposes;  designation  of 
areas: 

Idaho;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20449] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20222] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20223] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona:  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20224] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

California;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20349] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Califomia;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20350] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20345] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20346] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 


promulgation;  various 

States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19435] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19436] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20225] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

North  Carolina;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20226] 

Tennessee;  comments  due 
by  9-13-02;  published  8- 
14-02  [FR  02-20580] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19979] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 

authorizations: 

Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19980] 
Solid  wastes: 

Hazardous  oil-bearing 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  9-10-02;  published 
6-11-02  [FR  02-14631] 
Superfund  program: 

National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-9-02;  published  8- 
8-02  [FR  02-20099] 

National  priorities  list 
update;  comments  due 
by  9-13-02;  published 
8-14-02  [FR  02-20351] 


FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
9-9-02;  published  8-6-02 
[FR  02-19744] 
Texas;  comments  due  by  9- 
9-02;  published  8-6-02 
[FR  02-19731] 
Vermont;  comments  due  by 
9-9-02;  published  8-6-02 
[FR  02-19732] 
FEDERAL  ELECTION 
COMMISSION 

Contribution  and  expenditure 
limitations  and  prohibitions: 
Contribution  limits  increase, 
prohibition  on 
contributions  and 
donations  by  minors,  and 
expenditures  by  foreign 
nationals;  comments  due 
by  9-13-02;  published  8- 
22-02  [FR  02-21277] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Small  public  housing 
agencies;  deregulation; 
comments  due  by  9-13- 
02;  published  8-14-02  [FR 
02-20547] 

INTERIOR  DEPARTMENT 

Indian  Affairs  Bureau 

Education: 
Indian  School  Equalization 
Program;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20497] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Various  plants  from 
Molokai,  HI;  comments 
due  by  9-11-02; 
published  8-12-02  [FR 
02-20340] 
Various  plants  from 
Molokai,  HI;  correction; 
comments  due  by  9-11- 
02;  published  8-15-02 
[FR  C2-20340] 
Recovery  plans — 
Northem  Idaho  ground 
squirrel;  comments  due 
by  9-13-02;  published 
7-15-02  [FR  02-17685] 
Slickspot  peppergrass; 
comments  due  by  9-13- 
02;  published  7-15-02  [FR 
02-17715] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Pemianent  program  and 
abandoned  mine  land 


reclamation  plan 

submissions: 

Iowa;  comments  due  by  9- 

12-02;  pubTished  8-13-02 

[FR  02-20465] 
Oklahoma;  comments  due 

by  9-11-02;  pubFished  8- 

27-02  [FR  02-21743] 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Vietnam,  Camtx)dia,  and 
Laos;  waiver  of  criminal 
grounds  of 
inadmissibility; 
comments  due  t)y  9-9- 
02;  published  7-9-02 
[FR  02-17117] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

Infectious  disease 
management;  voluntary 
and  involuntary  testing; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17564] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Researcher  Identification 
cards;  comments  due  by 
9-9-02;  published  7-10-02 
[FR  02-17291] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Hand  and  edge  tools; 
comments  due  by  9-9- 
02;  published  8-28-02 
[FR  02-21894] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
North  American  Industry 
Classification  System; 
adoption;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20357] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
North  American  Industry 
Classification  System: 
adoption:  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20358] 
North  American  Industry 
Classification  System: 
adoption;  con-ection; 
comments  due  by  9-12- 
02;  published  9-6-02  [FR 
02-22201] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 


North  American  Industry 
Classifk:ation  system; 
adoption 

Correction;  comments  due 
by  9-12-02;  published 
9-6-02  [FR  02-22200] 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 

Diversity  Visa  Program: 
implementation;  comments 
due  by  9-9-02:  published 
8-9-02  [FR  02-20211] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Agusta  S.p.A;  comments 

due  by  9-13-02;  published 

7-15-02  [FR  02-17424] 
Airbus;  comments  due  by  9- 

9-02;  published  8-9-02 

[FR  02-20134] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Boeing:  comments  due  by 
9-10-02;  published  7-12- 
02  [FR  02-17244] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Bombardier;  comments  due 
by  9-10-02;  published  8- 
16-02  [FR  02-20711] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Bombardier;  comments  due 
by  9-11-02:  published  8- 
12-02  [FR  02-19877] 
Empresa  Brasileira  de 
Aeronautica  S.A 
(EMBRAER):  comments 
due  by  9-11-02:  published 
8-12-02  [FR  02-20017] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Eurocopter  Deutschland: 
comments  due  by  9-9-02: 
published  7-11-02  [FR  02- 
17300] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Eurocopter  France: 
comments  due  by  9-13- 


02:  published  7-15-02  [FR 
02-17301) 
General  Electric  Co.: 
comments  due  by  9-9-02 
published  7-10-02  [FR  02- 
17297] 

Pratt  &  Whitney:  comments 
due  by  9-9-02:  published 
7-10-02  [FR  02-17296] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 

standards: 

Low-speed  vehicles: 
comments  due  by  9-10- 
02:  published  7-12-02  [FR 
02-17422] 

Registration  of  importers 
and  importation  of  motor 
vehicles  not  certified  as 
conforming  to  Federal 
motor  vehicle  safely 
standards:  fees  schedule: 
comments  due  by  9-13- 
02;  published  8-16-02  [FR 
02-20913] 

TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 

Alcohol:  vltlcultural  area 
designations: 
Oak  Knoll  Distnct.  CA. 

comments  due  by  9-9-02; 

published  7-9-02  [FR  02- 

16972] 

TREASURY  DEPARTMENT 
Customs  Service 

Merchandise,  special  classes 
Steel  products:  entry: 
comments  due  by  9-9-02: 
published  8-9-02  [FR  02- 
20165] 
Vessels  in  foreign  and 
domestic  trades 
Manifest  information, 
advance  and  accurate 
presentation  pnor  to 
lading  at  foreign  port, 
comments  due  by  9-9-02: 
published  8-8-02  [FR  02- 
20147] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Low-income  taxpayer  clinics: 
income  tSx  return 
preparer;  definition, 
comments  due  by  9-9-02: 
published  6-11-02  [FR  02- 
14670] 


LIST  OF  PUBLIC  LAWS 


This  IS  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  tjecome  Federal  laws   It 
may  be  used  in  conjunction 
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with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individuai 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 


H.R.  309/P.L.  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L.  107-216 
James  Peak  Wilderness  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 
H.R.  206a/P.L.  107-217 
To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  public 
buildings,  property,  and  works, 
as  title  40.  United  States 
Code,  "Public  Buildings, 
Property,  and  Works ".  (Aug. 
21,  2002;  116  Stat.  1062) 


H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Pari(  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  244Q/P.L.  107-219 
To  rename  Wolf  Trap  Farm 
Pari<  as  "Wolf  Trap  National 
Park  for  the  Perfomning  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L.  107-220 

To  amend  the  Publk:  Health 
Servk:e  Act  to  redesignate  a 
facility  as  ttie  National 
Hansen's  Disease  Programs 
Center,  and  for  otfier 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  tfie 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  338(VP.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 


way  permits  for  natural  gas 
pipelines  within  tfie  txMjndary 
of  Great  SrTK>ky  Mountains 
National  Paric.  (Aug.  21,  2002; 
116  Stat.  1338) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Markating  Sarvica 

7  CFR  Part  1219 
[FV-01-705-FR] 
RIN  0581-AB92 

Haaa  Avocado  Promotion,  Raaaarch, 
and  Information  Ordar 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  This  final  rule  establishes  the 
Hass  Avocado  Promotion,  Research,  and 
Information  Order  (Order).  This 
industry-funded  program  is  authorized 
under  the  Hass  Avocado  Promotion, 
Research,  and  Information  Act  of  2000 
(Act).  Under  the  Order,  producers  and 
importers  will  pay  an  initial  assessment 
of  2.5  cents  per  pound  on  fresh  Hass 
avocados  produced  in  or  imported  into 
the  United  States  for  consxmiption  in 
the  United  States.  Exports  of  U.S.  Hass 
avocados  are  exempt  from  assessment. 
Initially  only  fresh  domestic  and 
imported  Hass  avocados  will  be 
assessed.  The  Hass  Avocado  Board 
(Board)  will  be  appointed  by  the  U.S. 
Department  of  Agriculture  (USDA  or  the 
Department)  to  conduct  research, 
promotion,  industry  information,  and 
consumer  information  needed  for  the 
maintenance,  expansion,  and 
development  of  domestic  markets  for 
Hass  avocados. 

DATES:  Effective  September  9,  2002. 
Collection  and  remittance  of 
assessments  and  applicable  reporting 
will  begin  on  January  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Julie 
Morin,  Research  and  Promotion  Branch, 
FV,  AMS,  USDA,  Stop  0244, 1400 
Independence  Avenue,  SW.,  Room 
2535-S.  Washington.  DC  20250-0244, 
telephone  (202)  720-6930,  fax  (202) 
205-2800,  e-mail  julie.morin@usda.gov. 


SUPPLEMENTARY  INFORMATION:  This 
Order  is  issued  vmder  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Act  of  2000  (Act)  (7  U.S.C.  7801-7813), 
enacted  on  October  23,  2000. 

Prior  documents:  Proposed  rules  on 
both  the  Order  (66  FR  36870)  and  the 
referendum  procedures  (66  FR  36886) 
were  published  in  the  Federal  Register 
on  July  13,  2001,  each  with  a  45-day 
comment  period.  Subsequently,  the 
USDA  published  a  notice  in  the  Federal 
Register  on  August  28,  2001  (66  FR 
4158),  extending  both  comment  periods 
by  15  days,  to  September  12,  2001.  A 
second  proposed  rule  on  the  Order  (67 
FR  7290)  and  a  final  rule  on  the 
referendum  procedures  (67  FR  7261) 
were  published  in  the  February  19, 
2002,  issue  of  the  Federal  Register. 
Corrections  to  both  of  these  rulemakings 
were  published  in  the  March  25,  2002, 
issue  of  the  Federal  Register  (67  FR 
13563;  67  FR  13577).  A  referendum 
order  was  published  in  the  April  9, 
2002,  issue  of  the  Federal  Register  (67 
FR  17018). 

Question  and  Answer  Overview 

Why  Is  the  Final  Rule  Being  Published? 

In  a  recent  referendum,  eligible 
producers  and  importers  of  Hass 
avocados  voted  in  favor  of 
implementing  the  Order.  This  action 
completes  this  rulemaking  process. 

What  Is  the  Purpose  of  the  Hass 
Avocado  Program? 

The  purpose  of  the  program  is  to 
increase  consumption  of  Hass  avocados 
in  the  United  States. 

Who  Will  Be  Covered  by  the  Program? 

Producers  and  importers  of  Hass 
avocados  will  pay  assessments  under 
the  program,  and  first  handlers  will  be 
involved  in  the  assessment  collection 
process. 

Who  Will  Sit  on  the  Board? 

The  Act  provides  that  there  will  be  a 
12-member  Board  consisting  of  seven 
domestic  Hass  avocado  producers,  two 
importers,  and  three  additional 
members  who  can  either  be  importers  or 
domestic  producers.  The  three  "swing" 
seats  will  be  allocated  to  producers  and 
importers  so  as  to  assure  as  nearly  as 
possible  that  the  composition  of  the 
Board  reflects  the  proportion  of 
*  domestic  production  and  imports 
supplying  the  United  States  market.  The 


proportion  will  be  based  on  the  average 
volume  of  domestic  production  and 
imports  in  the  United  Spates  over  the 
previous  three  years.  Each  member  will 
have  an  alternate. 

How  Will  Members  of  the  Board  Be 
Selected? 

The  Order  provides  for  a  nomination 
and  election  process  to  identify  industry 
members  who  are  interested  and  willing 
to  serve  on  the  Board.  In  the  initial 
nomination  process,  the  California 
Avocado  Commission  (Commission) 
will  conduct  an  election  to  determine 
who  will  be  nominated  for  each 
domestic  producer  seat.  USDA  will 
conduct  an  election  among  importers  to 
determine  who  will  be  nominated  to  fill 
the  importer  seats.  Two  names  must  be 
submitted  for  each  member  and  each 
alternate  position.  From  the  names 
submitted,  USDA  will  appoint  the 
members  and  alternates  of  the  Board. 

Executive  Orders  12866  and  12988 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  Uierefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget. 

This  rule  has  been  reviewed  under 
E.O.  12988,  Civil  Justice  Reform.  It  is 
not  intended  to  have  retroactive  effect. 
Section  1212  of  the  Act  states  that  the 
Act  may  not  be  construed  to  preempt  or 
supersede  any  other  program  relating  to 
Hass  avocado  promotion,  research, 
industry  information,  and  consumer 
information  organized  and  operated 
under  the  laws  of  the  United  States  or 
of  a  state. 

Under  Section  1207  of  the  Act.  a 
person  subject  to  the  Oder  may  file  a 
petition  with  USDA  stating  that  the 
Order,  any  provision  for  the  Order,  or 
any  obligation  imposed  in  cormection 
with  the  Order,  is  not  established  in 
accordance  with  law,  and  requesting  a 
modification  of  the  Order  or  an 
exemption  from  the  Order.  Any  petition 
filed  challenging  the  Order,  any 
provision  of  the  Order,  or  any  obligation 
imposed  in  connection  with  the  Order, 
shall  be  filed  within  two  years  after  the 
effective  date  of  the  Order,  provision,  or 
obligation  subject  to  challenge  in  the 
petition.  The  petitioner  will  have  the 
opportunity  for  a  hearing  on  the 
petition.  Thereafter,  USDA  will  issue  a 
ruling  on  the  petition.  The  Act  provides 
that  the  district  court  of  the  United 
States  in  any  district  in  which  the 
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petitioner  resides  or  conducts  business 
shall  have  the  jurisdiction  to  review  a 
final  ruling  on  the  petition,  if  the 
petitioner  files  a  complaint  for  that 
purpose  not  later  that  20  days  after  the 
date  of  the  entry  of  USDA's  final  ruling. 

Regulatory  Flexibility  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.),  the  Agency  has  examined  the 
impact  of  this  rule  on  small  entities  and 
prepared  a  final  regulatory  flexibility 
analysis  that  was  included  in  the 
proposed  rule  published  in  the  Federal 
Re^ster  on  February  19.  2002.  This 
analysis  indicates  that  the  Agency 
minimized  the  economic  impacts  of  the 
Order  provisions  on  small  entities  to  the 
fullest  extent  reasonably  possible  while 
adhering  to  the  program's  objectives. 

In  addition,  the  Order  provisions  were 
carefully  reviewed,  and  every  effort  was 
made  to  minimize  any  unnecessary 
information  collection  and 
recordkeeping  costs  or  requirements.  In 
accordance  with  0MB  regulation  (5  CFR 
(part  1320)  which  implements  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  chapter  35),  the  collection  and 
recordkeeping  requirements  that  are 
imposed  by  this  Order  were  submitted 
to  0MB  and  approved  under  0MB 
control  numbers  0581-0197  and  0505- 
0001.  The  information  collection 
numbers  differ  from  what  was 
published  in  the  February  19.  2002, 
proposed  rule  because  the  rule 
inadvertently  omitted  OMB  number 
0505-0001  for  the  background 
nomination  form.  Section  1219.77  is 
corrected  to  add  this  OMB  control 
number. 

Copies  of  the  final  regulatory 
flexibility  analysis  and  the  discussion  of 
the  information  collection  and 
recordkeeping  requirements  contained 
in  this  rulemaking  can  be  obtained  from 
Juli^  Morin  at  the  address  listed  above 
or  by  e-mail  at  julie.morin@usda.gov. 

Background 

The  Act  authorizes  the  Department  to 
establish  a  Hass  avocado  research, 
promotion,  and  information  program. 
The  program  will  be  funded  by  an 
assessment  levied  on  producers  and 
importers  of  Hass  avocados  of  2.5  cents 
per  pound  of  Hass  avocados.  The  rate 
may  be  raised  up  to  a  maximum  rate  of 
5  cents  per  pound.  Exports  of  U.S.  Hass 
avocados  are  exempt  from  assessment. 
The  Act  authorizes  assessments  on 
domestic  Hass  avocados  and  on  imports 
of  fresh,  frozen,  and  processed  Hass 
avocados.  Initially,  only  fresh  domestic 
and  imported  Hass  avocados  will  be 
assessed. 


The  Board  will  use  the  funds  to  pay 
for  research,  promotion,  industry 
information,  and  consumer  information; 
administration,  maintenance,  and 
functioning  of  the  Board;  and  expenses 
incurred  by  USDA  in  implementing  and 
administering  the  Order,  including 
referendum  costs. 

The  Board  will  be  composed  of  12 
voting  members;  7  producers,  2 
importers,  and  3  producer  jmd 
importers  (swing  seats).  The  three 
"swing"  seats  will  be  allocated  to 
producers  and  importers  so  as  to  assure 
as  nearly  possible  that  the  composition 
of  the  Board  reflects  the  proportion  of 
domestic  production  and  imports 
supplying  the  United  States  market, 
based  on  the  three-year  average  of 
domestic  production  and  imports. 

The  producer  assessment  will  be 
collected  by  first  handlers,  and  the 
importer  assessment  will  be  collected  by 
the  U.S.  Customs  Service. 

A  state  association  of  avocado 
producers  (currently,  the  Commission) 
will  receive  85  percent  of  the 
assessments  paid  by  domestic 
producers,  and  importer  associations 
will  receive  85  percent  of  the 
assessments  paid  by  their  members.  The 
state  association  could  use  the 
assessment  funds  to  promote  California 
Hass  avocados  in  the  United  States,  and 
the  importer  associations  could  use  the 
assessments  to  promote  Hass  avocados 
on  a  country-of-origin  basis  in  the 
United  States.  The  funds  remaining 
with  the  Board  would  be  used  to 
promote  Hass  avocados  generically  in 
the  United  States.  The  Board  would  also 
enter  into  contracts  with  the  state 
association  as  provided  for  in  the  Act. 

USDA  issued  a  news  release  on 
January  8,  2001.  requesting  proposals 
for  an  initial  Order  or  portions  of  an 
initial  Order  by  February  7.  2001.  A 
second  news  release,  extending  the 
deadline  for  submission  of  proposals  to 
March  9.  2001,  was  issued  on  February 
2.2001. 

An  entire  proposed  Order  was 
submitted  by  the  Commission.  In 
addition,  proposals  containing  portions 
of  an  Order  were  submitted  by  the 
Asociacion  de  Productores  y 
Empacadores  Exportadores  de  Aguacate 
de  Michoacan  (APEAM);  the  Chilean 
Exporters  Association  (ASOEX),  Chilean 
Fruit  Growers  Federation  (FEDERUTA), 
and  Comite  de  Paltas  de  Chile;  and  the 
New  Zealand  Avocado  Growers 
Association  (NZAGA)  and  the  New 
Zealand  Avocado  Industry  Council 
(NZAIC).  USDA  published  a  proposed 
rule  on  July  13.  2001.  for  comment.  A 
second  proposed  rule  was  published  on 
February  19,  2002.  A  referendimi  order 
that  set  the  registration  period  from  May 


13-31,  2002,  and  voting  period  from 
June  24-July  12,  2002,  was  published  on 
April  9,  2002.  In  the  referendum, 
producers  and  importers  of  Hass 
avocados  voted  to  implement  the 
program. 

The  Order  is  siunmarized  as  follows: 
Sections  1219.1  through  1219.26  of  the 
Order  define  certain  terms,  such  as  Hass 
avocado,  handler,  producer,  and 
importer,  which  are  used  in  the  Order. 

Sections  1219.30  through  1219.42 
include  provisions  relating  to  the 
establishment,  adjustment,  and 
membership;  nominations; 
appointment;  term  of  office;  vacancies; 
reimbursement;  and  the  powers  and 
duties  of  the  Board. 

The  Board  will  be  the  body  organized 
to  administer  the  Order  through  the 
implementation  of  programs,  plans, 
projects,  budgets,  and  contracts  to 
promote  and  disseminate  information 
about  Hass  avocados,  under  the 
supervision  of  USDA.  Further,  the 
Board  will  be  authorized  to  incur 
expenses  necessary  for  the  performance 
of  its  duties  and  to  establish  a  reserve 
fund. 

Sections  1219.50  through  1219.58 
authorize  the  collection  of  assessments, 
specify  who  pays  them  and  how,  and 
specify  persons  who  will  be  exempt 
from  paying  the  assessment.  The 
assessment  rate  may  not  exceed  5  cents 
per  poimd  of  Hass  avocados.  The 
assessment  sections  also  outline  the 
procedures  to  be  followed  by  first 
handlers  and  importers  for  remitting 
assessments  and  establish  interest 
charges  for  unpaid  or  late  assessments. 

Sections  1219.60  through  1219.65 
concern  reporting  and  recordkeeping 
requirements  for  persons  subject  to  the 
Order;  the  confidentiality  of  information 
obtained  from  such  books,  records,  or 
reports;  and  the  maintenance  of  lists  of 
importers  and  producers. 

Sections  1219.70  through  1219.77 
describe  the  rights  of  the  Secretary  of 
Agriculture;  the  authority  for  the 
Department  to  suspend  or  terminate  the 
Order;  proceedings  after  termination; 
the  effect  of  termination  or  amendment; 
personal  liability  of  Board  members  and 
staff;  separability;  amendments;  and 
OMB  control  numbers. 

General  Findings 

The  Department  conducted  a 
referendum  among  producers  and 
importers  of  Hass  avocados  from  June 
24  through  July  12,  2002,  to  determine 
whether  the  Order  would  become 
effective.  The  representative  period  for 
establishing  voter  eligibility  was  from 
January  1,  2000,  through  December  31. 
2001.  It  is  determined  that  a  majority  of 
the  eligible  producers  and  importers 
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voting  in  the  referendiun  favored 
implementation  of  the  Order.  After 
consideration  of  all  relevant  materials 
presented,  including  the  proposals, 
comments  received,  and  the  referendum 
results,  it  is  foimd  that  the  Order  is 
consistent  with  and  effectuates  the 
policy  and  purpose  of  the  Act. 

Pursuant  to  tne  provision  in  5  U.S.C. 
553,  it  is  found  and  determined  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  action  xmtil  30  days 
after  publication  in  the  Federal  RegisteT 
because:  (1)  The  Act  requires 
implementation  of  the  Order  if  the 
Order  is  approved  by  the  Hass  avocado 
industry;  (2)  the  industry  approved  the 
Order  in  a  recent  referendum;  (3)  the 
Order  cannot  be  fully  implemented 
imtil  this  rule  becomes  effective  and  the 
Board  is  appointed;  and  (4)  no  useful 
purpose  would  be  served  by  delaying 
the  effective  date  of  this  action.  Fiulher, 
collection  and  remittance  of 
assessments  and  applicable  reporting 
will  begin  on  January  2,  2003.  If  the 
Board  is  not  in  place  on  the  effective 
date  of  the  Order,  the  Order  provides  for 
the  Department  to  receive  assessments 
on  the  Board's  behalf. 

List  of  Subjects  in  7  CFR  Part  1219 

Administrative  practice  and 
procediire.  Advertising,  Consumer 
Information,  Marketing  agreements, 
Hass  avocados.  Promotion,  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  set  forth  in  the 
preamble.  Title  7  of  chapter  XI  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  1219-HASS  AVOCADO 
PROMOTION,  RESEARCH,  AND 
INFORMATION 

1.  The  authority  citation  for  part  1219 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  7801-7813. 

2.  Subpart  A  is  added  to  part  1219  to 
read  as  follows: 

Subpart  A— Hass  Avocado  Promotion, 
Research,  and  Information  Order 

Definitions 

Sec. 

1219.1  Act. 

1219.2  Association. 

1219.3  Conflict  of  interest. 

1219.4  Consumer  information. 

1219.5  Crop  year. 

1219.6  Customs. 

1219.7  Department. 

1219.8  Exempt  handler. 

1219.9  First  handler. 

1219.10  Fiscal  period  or  marketing  year. 

1219.11  Handle. 

1219.12  Hass  avocado. 

1219.13  Hass  Avocado  Board. 


1219.14  Importer. 

1219.15  Industry  information. 

1219.16  Marketing. 

1219.17  Order. 

1219.18  Part  and  subpart. 

1219.19  Person. 

1219.20  Producer. 

1219.21  Programs,  plans,  and  projects. 

1219.22  Promotion. 

1219.23  Research. 

1219.24  Secretary. 

1219.25  State. 

1219.26  United  SUtes. 


The  Hass  Avocado  Board 

1219.30  Establishment  and  membership. 

1219.31  Initial  nomination  and 
appointment  of  producer  members  and 
alternates. 

1219.32  Initial  nomination  and 
appointment  of  importer  members  and 
alternates. 

1219.33  Subsequent  nomination  and 
appointment  of  Board  members  and 
alternates. 

1219.34  Failure  to  nominate. 

1219.35  Term  of  office. 

1219.36  Vacancies. 

1219.37  Ahemate  members. 

1219.38  Powers  and  duties. 

1219.39  Board  procedure. 

1219.40  Committee  procedure. 

1219.41  Compensation  and  expenses. 

1219.42  Prohibited  activities. 

Budgets,  Expenses,  and  Assessments 

1219.50  Budgets,  programs,  plans,  and 
projects. 

1219.51  Contracts  and  agreements. 

1219.52  Control  of  administrative  costs. 

1219.53  Budget  and  expenses. 

1219.54  Assessments. 

1219.55  Exemption  from  assessment. 

1219.56  Adjustment  of  accounts. 

1219.57  Patents,  copyrights,  trademarks, 
publications,  and  product  formulations. 

1219.58  Importer  associations. 

Books,  Records,  and  Reports 

1219.60  Reports. 

1219.61  Books  and  records. 

1219.62  Books  and  records  of  the  Board. 

1219.63  Confidential  treatment. 

1219.64  List  of  importers. 

1219.65  List  of  producers. 

Miscellaneous 

1219.70  Right  of  the  Secretary. 

1219.71  Suspension  or  termination. 

1210.72  Proceedings  after  termination. 

1219.73  Effect  of  termination  or 
amendment. 

1219.74  Personal  liability. 

1219.75  Separability. 

1219.76  Amendments. 

1219.77  OMB  control  numbers. 

Sut>part  A— Hass  Avocado  Promotion, 
Research,  and  Information  Order 

Definitions 

§1219.1    Act. 

Act  means  the  Hass  Avocado 
Promotion,  Research,  and  Information 
Act  of  2000,  Public  Uw  106-387,  7 


U.S.C.  7801-7813,  and  any  amendments 
thereto. 

§1219.2    Association. 

Association  means  an  avocado 
organization  established  by  State  statute 
in  a  State  with  the  majority  of  Hass 
avocado  production  in  the  United 
States. 

§  1 21 9.3    Conflict  of  intarMt. 

Conflict  of  interest  means  a  situation 
in  which  a  Board  member  or  employee 
has  a  direct  or  indirect  financial  interest 
in  a  person  who  performs  a  service  for, 
or  enters  into  a  contract  with,  the  Board 
for  anything  of  economic  value. 

§  1 219.4    Consumer  Information. 

Consumer  information  means  any 
action  or  program  that  disseminates  or 
otherwise  provides  information  to 
consumers  and  other  persons,  on  the 
use,  nutritional  attributes,  and  other 
information  that  will  assist  consumers 
and  other  persons  in  the  United  States 
in  making  evaluations  and  decisions 
regarding  the  purchase,  preparation,  and 
use  of  Hass  avocados. 

§1219.5    CropyMf. 

Crop  year  means  the  period  from 
November  1  of  one  year  through  October 
31  of  the  following  year,  or  such  other 
one-year  period  recommended  by  the 
Board  and  approved  by  the  Secretary. 

§1219.6    Customs. 

Customs  means  the  United  States 
Customs  Service. 

§1219.7    Department. 

Department  means  the  United  States 
Department  of  Agriculture. 

§  1 21 9.8    Exempt  handler. 

Exempt  handler  means  a  person  who 
would  otherwise  be  considered  a  first 
handler,  except  that  all  Hass  avocados 
purchased  by  the  person  have  already 
been  subject  to  assessments  under  the 
Order.  A  person  who  handles  both  Hass 
avocados  that  have  already  been  subject 
to  assessments  imder  the  Order  and 
Hass  avocados  that  have  not  been 
subject  to  assessments  under  the  Order 
is  a  first  handler. 

§1219.9    First  handler. 

First  handler  means  a  person 
operating  in  the  Hass  avocado  marketing 
system  that  sells  domestic  or  imported 
Hass  avocados  for  consumption  in  the 
United  States  and  who  is  responsible  for 
remitting  assessments  to  the  Board.  For 
the  purposes  of  the  Order,  the  term 
means  the  first  person  who  handles 
Hass  avocados  for  sale  (except  a 
common  or  contract  carrier  of  Hass 
avocados  owned  by  another  person). 
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including  a  producer  who  handles  Hass 
avocados  for  sale  of  the  producer's  own 
production. 

§  1219.10    Fiscal  period  or  marketing  year. 

Fiscal  period  or  marketing  year  means 
the  period  beginning  on  November  1  of 
any  year  and  extending  through  the  last 
day  of  October  of  the  following  year,  or 
such  other  consecutive  12-month  period 
as  shall  be  recommended  by  the  Board 
and  approved  by  the  Secretary. 

§1219.11    Handle. 

Handle  means  to  pack,  process, 
transport,  pinchase,  or  in  any  other  way 
to  place  or  cause  Hass  avocados  to 
which  one  has  tide  or  possession  to  be 
placed  in  the  cmrent  of  commerce.  Such 
term  shall  not  include  the  transportation 
or  delivery  of  Hass  avocados  by  the 
producer  thereof  to  a  handler. 

§1219.12    Hass  avocado. 

Hass  avocado  means  the  fruit  grown 
in  or  imported  into  the  United  States  of 
the  species  Persea  americana  Mill.,  or 
other  type  of  avocados  that,  in  the 
determination  of  the  Board,  with 
approval  of  the  Secretary,  is  so  similar 
to  the  Hass  variety  avocado  as  to  be 
indistinguishable  to  consumers  in  fresh 
form.  The  term  shall  include  all  fruit  in 
fresh,  frozen,  or  any  other  processed 
form. 

§  1219.13    Hass  Avocado  Board. 

Hass  Avocado  Board  or  the  Board 
means  the  administrative  body 
established  pinsuant  to  §  1219.40. 

§1219.14    Importer. 

Importer  means  any  person  who 
imports  Hass  avocados  into  the  United 
States.  The  term  includes  a  person  who 
holds  title  to  Hass  avocados  produced 
outside  of  the  United  States 
immediately  upon  release  by  Customs, 
as  well  as  any  person  who  acts  on  behalf 
of  others,  as  an  agent,  broker,  or 
consignee,  to  seeing  the  release  of  Hass 
avocados  from  Customs  and  the 
introduction  of  the  released  Hass 
avocados  into  the  current  of  commerce 
and  who  is  listed  in  the  import  records 
of  Customs  as  the  importer  of  record  for 
such  Hass  avocados. 

§  1 21 9.1 5    Industry  information. 

Industry  information  means 
information,  programs,  and  activities 
that  are  designed  to  increase  efficiency 
in  processing,  enhance  the  development 
of  new  markets  and  marketing 
strategies,  increase  marketing  efficiency, 
and  enhance  the  image  of  Hass  avocados 
and  the  Hass  avocado  industry  in  the 
United  States. 


§1219.16    IMarketing. 

Marketing  means  any  activity  related 
to  the  sale  or  other  disposition  of  Hass 
avocados  in  any  channel  of  commerce. 

§1219.17    Order. 

Order  means  this  subpart. 

§  1 21 9.1 8    Part  and  subpart 

Part  means  the  Order  and  all  rules, 
regulations,  and  supplemental  orders 
issued  pursuant  to  the  Act  and  the 
Order.  The  Order  itself  shall  be  a 
subpart  of  such  part. 

§1219.19    Person. 

Person  means  any  individual,  group 
of  individuals,  firm,  partnership, 
corporation,  joint  stock  company, 
association,  cooperative,  or  any  other 
legal  entity. 

§1219.20    Producer. 

Producer  means  any  person  who  is 
engaged  in  the  business  of  producing 
Hass  avocados  in  the  United  States  for 
commercial  use,  who  owns,  or  shares 
the  ownership  and  risk  of  loss,  of  such 
Hass  avocados. 

§  1 21 9.21    Programs,  plans,  and  projects. 

Programs,  plans,  and  projects  means 
those  research,  promotion,  and 
information  programs,  plans,  studies,  or 
projects  established  pursuant  to 
§1219.50. 

§1219.22    Promotion. 

Promotion  means  any  action  to 
advance  the  image,  desirability,  or 
marketability  of  Hass  avocados  in  the 
United  States,  including  paid 
advertising,  sales  promotion,  and 
publicity.  Promotion  activities  are 
designed  to  improve  the  competitive 
position  and  stimulate  sales  of  Hass 
avocados  in  the  domestic  marketplace. 

§1219.23    Research. 

Research  means  any  type  of  test, 
study,  or  analysis  relating  to  market 
research,  market  development,  and 
market  efforts,  or  relating  to  the  use. 
quality,  or  nutritional  value  of  Hass 
avocados,  other  related  food  science 
research,  or  research  designed  to 
advance  the  knowledge,  image, 
desirability,  usage,  or  marketability  of 
Hass  avocados  in  the  United  States. 

§1219.24    Secretary. 

Secretary  means  the  Secretary  of 
Agriculture  of  the  United  States  or  any 
other  officer  or  employee  of  the 
Department  to  whom  authority  has 
heretofore  been  delegated,  or  to  whom 
authority  may  hereafter  be  delegated,  to 
act  in  the  Secretary's  stead. 


§1219.25    State. 

State  means  any  of  the  several  50 
States  of  the  United  States,  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Commonwealth  of  the 
Northern  Mariana  Islands,  the  United 
States  Virgin  Islands,  Guam,  American 
Samoa,  the  Republic  of  the  Marshall 
Islands,  and  the  Federated  States  of 
Micronesia. 

§1219.26    United  States. 

United  States  means  collectively  the 
several  50  States  of  the  United  States, 
the  District  of  Columbia,  the 
Commonwealth  of  Puerto  Rico,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  the  United  States  Virgin 
Islands,  Guam,  American  Samoa,  the 
Republic  of  the  Marshall  Islands,  and 
the  Federated  States  of  Micronesia. 

The  Hass  Avocado  Board 

§  1 21 9.30    Establishment  and  membership. 

(a)  A  Hass  Avocado  Board,  called  the 
Board  elsewhere  in  this  part,  is  hereby 
established  to  administer  the  terms  and 
provisions  of  this  subpart.  The  Board 
shall  consist  of  12  members  nominated 
by  the  Hass  avocado  industry  and 
appointed  by  the  Secretary  as  provided 
in  this  subpart,  each  of  whom  shall  have 
an  alternate  nominated  and  appointed 
in  the  same  manner  as  members  of  the 
Board  are  nominated  and  appointed. 
Board  members  and  alternates  shall  be 
domiciled  in  the  United  States. 

(b)  The  membership  of  the  Board  shall 
be  divided  as  follows: 

(1)  Seven  members  and  their 
alternates  shall  be  producers  of  Hass 
avocados  that  are  subject  to  assessments 
under  this  subpart; 

(2)  Two  members  and  their  alternates 
shall  be  importers  of  Hass  avocados  that 
are  subject  to  assessments  under  this 
subpart;  and 

(3)  Three  members  shall  be  producers 
of  Hass  avocados  that  are  subject  to 
assessments  under  this  subpart  or 
importers  of  Hass  avocados  that  are 
subject  to  assessments  imder  this 
subpart.  Producers  and  importers  shall 
be  allocated  to  these  positions  so  as  to 
assiure  as  nearly  as  possible  that  the 
composition  of  the  12-member  Board 
reflects  the  proportion  of  domestic 
production  and  imports  supplying  the 
United  States  market.  Such  proportion 
shall  be  based  on  the  Secretary's 
determination  of  the  average  volume  of 
domestic  production  and  the  average 
voliune  of  imports  into  the  United 
States  market  over  the  previous  three 
years,  based  on  all  information  available 
to  the  Secretary. 

(c)  Three  years  after  the  assessment  of 
funds  commences  pursuant  to  this 
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subpart,  and  at  the  end  of  each  three- 
year  period  thereafter,  the  Board  shall 
review  the  production  of  domestic  Hass 
avocados  in  the  United  States  and  the 
voliune  of  imported  Hass  avocados  on 
the  basis  of  the  amount  of  assessments 
collected  from  producers  and  importers 
over  the  immediately  preceding  three- 
year  period  and,  if  warranted, 
recommend  to  the  Secretary  the 
reapportiomnent  of  the  positions 
authorized  in  paragraph  (b)(3)  of  this 
section  to  reflect  changes  in  the 
proportion  of  domestic  Hass  avocado 
production  to  the  volume  of  imported 
Hass  avocados,  to  the  extent  possible  in 
the  Act.  Any  adjustment  imder  this 
paragraph  shall  be  subject  to  the  review 
and  approval  of  the  Secretary. 

(d)  For  purposes  of  this  section, 
importer  means  a  person  who  is 
involved  in,  as  a  substantial  activity,  the 
importation  of  Hass  avocados  for  sale  or 
marketing  in  the  United  States  (either 
directly  or  as  an  agent,  broker,  or 
consignee  of  any  person  that  produces 
Hass  avocados  outside  of  the  United 
States  for  sale  in  the  United  States),  who 
is  subject  to  assessments  imder  the 
Order,  and  who  is  listed  by  Customs  as 
the  importer  of  record  for  such  Hass 
avocados.  A  substantial  activity  means 
that  the  volume  of  a  person's  Hass 
avocado  imports  must  exceed  the 
volume  of  the  person's  production  or 
handling  of  domestic  Hass  avocados. 

§  1219.31    Initial  nomination  and 
appointment  of  producer  members  and 
alternates. 

(a)  The  Association  will  nominate 
producer  members  and  alternates  to 
serve  on  the  Board  in  accordance  vtrith 
the  following  procedures. 

(1)  The  Association  shall  establish  a 
list  of  producers  in  the  United  States 
who  are  eligible  to  serve  on  the  Board 
and  notify  sdl  producers  that  they  may 
nominate  persons  to  serve  as  members 
and  alternates  on  the  Board. 

(2)  After  names  are  received  from  the 
producers,  the  Association  shall  prepare 
a  ballot  with  the  names  of  all  persons 
nominated  and  mail  it  to  all  producers 
to  allow  them  the  opportimity  to  vote 
for  the  persons  who  will  represent  their 
interests  on  the  Board. 

(3)  After  tabulating  the  vote,  the 
Association  shall  announce  the  results 
and  submit  two  names  for  each 
producer  member  and  two  names  for 
each  alternate  producer  member  to  the 
Secretary  from  the  persons  receiving  the 
hi^est  number  of  votes. 

(b)  Tbe  Secretary  shall  select  the 
producer  members  and  alternates  of  the 
Board  from  the  names  submitted  by  the 
Association.  Following  the  selection  of 
the  producer  members,  the  Secretary 


shall  select  the  alternate  producer 
members.  In  selecting  the  alternate 
members,  the  Secretary  shall  consider 
the  names  submitted  by  the  Association 
for  each  alternate  member  position 
along  with  the  individuals  whose  names 
were  submitted  by  the  Association  for 
each  Board  member  position  but  were 
not  selected  for  that  position. 

11219^    Initial  nomination  and 
appointment  of  Importer  ntembers  and 
aNeniates. 

(a)  The  Department  will  conduct  the 
nomination  process  for  the  initial 
importer  members  and  alternates  on  the 
Board  in  accordance  with  the  following 
procediires. 

(1)  The  Department  shall  notify  all 
known  importers  and  importer 
organizations  that  they  may  nominate 
persons  to  serve  as  importer  members 
and  alternates  on  the  Board. 

(2)  After  names  are  received  from  the 
importers  and  importer  organizations, 
the  Department  shall  prepare  a  ballot 
with  the  names  of  all  persons 
nominated  and  mail  it  to  all  known 
importers  to  allow  them  the  opportunity 
to  vote  for  the  persons  who  will 
represent  their  interests  on  the  Board. 

(3)  After  tabulating  the  vote,  the 
Department  shall  annoimce  the  results 
and  submit  two  names  for  each  importer 
member  and  two  names  for  each 
alternate  importer  member  to  the 
Secretary  from  the  persons  receiving  the 
hicbest  nmnber  of  votes. 

(b)  The  Secretary  shall  select  the 
importer  members  and  alternates  of  the 
Board  from  the  nominees  elected  by 
importers.  Following  the  selection  of  the 
importer  members,  die  Secretary  shall 
select  the  alternate  importer  members. 
In  selecting  the  alternate  members,  the 
Secretary  shall  consider  the  names  for 
each  alternate  member  position  along 
with  the  individuals  who  were  elected 
by  importers  for  each  Board  member 
position  but  were  not  selected  for  that 
position. 

§1219^    Subsequent  nomination  and 
appoMment  of  Board  members  and 


The  Botuxi's  staff  shall  announce  at 
least  150  days  in  advance  of  the 
expiration  of  members'  and  alternates' 
terms  that  such  terms  are  expiring  and 
shall  solicit  nominations  in  accordance 
with  procedines  recommended  by  the 
Board  and  approved  by  the  Secretary. 
Nominations  for  such  positions  should 
be  submitted  to  the  Secretary  no  less 
than  90  days  prior  to  the  expiration  of 
the  terms. 

§1219^    Failure  to  nominate. 

In  any  case  in  which  producers  or 
importers  fail  to  nominate  individuals 


for  appointment  to  the  Board,  the 
Secretary  may  appoint  individuals  to  fill 
vacancies  from  tbe  appropriate 
segments  of  the  industry. 

§1219.35    Term  of  office. 

The  members  and  alternate  members 
of  the  Board  shall  serve  for  terms  of 
three  years,  except  the  members  of  the 
initial  Board  shall  serve  terms  as 
follows:  Fom  members  and  four 
alternates  shall  serve  for  two-year  terms; 
four  members  and  four  alternates  shall 
serve  for  three-year  terms;  and  four 
members  and  four  alternates  shall  serve 
for  four-year  terms.  No  member  shall 
serve  more  than  two  consecutive  three- 
year  terms.  Members  and  alternates 
serving  initial  two-year  or  four-year 
terms  may  serve  for  one  additional 
three-year  term.  A  Board  member  may 
serve  as  an  alternate  during  the  years 
the  member  is  ineligible  for  a  member 
position.  Each  term  of  office  will  end  on 
October  31.  with  new  terms  of  office 
beginning  on  November  1. 

§1219.36    Vacancies. 

(a)  In  the  event  any  member  or 
alternate  of  the  Board  ceases  to  be  a 
memt)er  of  the  category  of  members 
from  which  the  member  was  appointed 
to  the  Board,  such  member  or  alternate 
shall  be  disqualified  frtjm  serving  on  the 
Board  and  the  position  shall 
automatically  become  vacant. 

(b)  If  a  member  of  the  Board 
consistentiy  refuses  to  perform  the 
duties  of  a  member  of  the  Board,  or  if 
a  member  of  the  Board  engages  in  acts 
of  dishonesty  or  willful  misconduct,  the 
Board  may  recommend  to  the  Secretary 
that  the  member  be  removed  from  office. 
If  the  Secretary  finds  that  the 
recommendation  of  the  Board  shows 
adequate  cause,  the  member  shall  be 
removed  from  office. 

(c)  Should  any  Board  member 
position  become  vacant  in  the  event  of 
the  death,  removal,  resignation,  or 
disqualification,  the  alternate  of  that 
member  shall  automatically  assiune  the 
position  of  said  member.  The  alternate 
shall  serve  imtil  the  end  of  the 
member's  normal  term.  If  there  is  no 
alternate  member  to  assiune  the  position 
of  member,  the  successor  member  and 
alternate  shall  be  nominated  and 
selected  in  the  manner  specified  in 

§§  1219.31. 1219.32,  or  1219.33. 

(d)  Should  any  alternate  member 
become  vacant  in  the  event  of  death, 
removal,  resignation,  or  disqualification, 
the  Board  may  nominate  persons  to 
serve  for  the  unexpired  term  of  such 
alternate  member.  The  nomination  shall 
be  conducted  at  a  regularly  scheduled 
Board  meeting  as  soon  as  practicable 
after  the  vacancy  occurs.  The  Board  may 
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solicit  the  names  of  nominees  from 
producers  and  importers  prior  to  the 
meeting  and  from  the  floor  of  the 
meeting.  All  nominees  must  meet  the 
qualifications  for  nomination.  The 
Board  shall  submit  two  nominees  for 
each  vacancy  to  the  Secretary.  A 
vacancy  will  not  be  required  to  be  filled 
if  the  unexpired  term  is  less  than  six 
months. 

§  1 21 9.37    Alternate  menntMrs. 

An  alternate  member  of  the  Board, 
during  the  absence  of  the  member  for 
whom  the  person  is  the  alternate,  shall 
act  in  the  place  and  stead  of  such 
member  and  perform  such  duties  as 
assigned.  In  the  event  of  the  death, 
removal,  resignation,  or  disqualification 
of  any  member,  the  alternate  for  that 
member  shall  automatically  assume  the 
position  of  said  member.  In  the  event 
that  both  a  member  of  the  Board  and  the 
alternate  are  unable  to  attend  a  meeting. 
the  Board  may  not  designate  any  other 
alternate  to  serve  in  such  member's  or 
alternate's  place  and  stead  for  the 
meeting. 

f  1 21 9.38    Powers  and  duties. 

The  Board  shall  have  the  following 
powers  and  duties  in  addition  to  the 
responsibilities  and  authorities 
specified  in  other  sections  of  this 
subpart: 

(a)  To  administer  the  Order  in 
accordance  with  its  terms  and 
conditions  and  to  collect  assessments; 

(b)  To  develop  smd  recommend  to  the 
Secretary  for  approval  such  bylaws  as 
may  be  necessary  for  the  functioning  of 
the  Board  and  such  rules  as  may  be 
necessary  to  administer  the  Order, 
including  activities  authorized  to  be 
carried  out  under  the  Order; 

(c)  To  meet,  organize,  and  select  from 
among  the  members  of  the  Board  a 
chairperson,  other  officers,  committees, 
and  subcommittees,  at  the  start  of  each 
fiscal  period,  and  at  such  other  times  as 
the  Board  determines  to  be  appropriate; 

(d)  To  recommend  to  the  Secretary 
rules  and  regulations  to  effectuate  the 
terms  and  conditions  of  this  subpart; 

(e)  To  employ  such  persons,  other 
than  the  members,  as  the  Board 
considers  necessary  to  assist  the  Board 
in  carrying  out  its  duties  and  to 
determine  the  compensation  and  specify 
the  duties  of  such  persons; 

(f)  To  appoint  from  its  members  an 
executive  committee  and  to  delegate  to 
the  committee  authority  to  administer 
the  terms  and  provisions  of  this  subpart 
under  the  direction  of  the  Board  and 
within  the  policies  determined  by  the 
Board  and  approved  by  the  Secretary; 

(g)  To  develop  budgets  for  the 
implementation  of  this  subpart  and 


submit  the  budgets  to  the  Secretary  for 
approval  and  to  propose  and  develop  (or 
receive  and  evaluate),  approve,  and 
submit  to  the  Secretary  for  approval 
programs,  plans,  and  projects  for  Hass 
avocado  promotion,  industry 
information,  consiuner  information,  or 
related  research; 

(h)  To  develop  and  implement  after 
the  approval  by  the  Secretary  programs, 
plans,  and  projects  for  Hass  avocado 
promotion,  industry  information, 
consumer  information,  or  related 
research,  to  contract  or  enter  into 
agreements  with  appropriate  persons  to 
implement  the  programs,  plans,  and 
projects,  and  to  pay  the  costs  of  the 
implementation  of  contracts  and 
agreements  with  funds  collected  imder 
this  subpart. 

(i)  To  maintain  such  records  and 
books  and  prepare  and  submit  such 
reports  and  records  from  time  to  time  to 
the  Secretary  as  the  Secretary  may 
prescribe;  to  make  appropriate 
accounting  with  respect  to  the  receipt 
and  disbursement  of  all  funds  entrusted 
to  it;  and  to  keep  records  that  accurately 
reflect  the  actions  and  transactions  of 
the  Board; 

(j)  To  work  to  achieve  an  effective, 
continuous,  and  coordinated  program  of 
promotion,  research,  consumer 
information,  and  industry  information 
designed  to  strengthen  the  Hass  avocado 
industry's  position  in  the  domestic 
marketplace;  to  maintain  and  expand 
existing  domestic  markets  and  uses  for 
Hass  avocados;  to  create  new  domestic 
markets;  and  to  carry  out  programs, 
plans,  and  projects  designed  to  provide 
maximum  benefits  to  the  Hass  avocado 
industry; 

(k)  To  evaluate  on-going  and 
completed  programs,  plans,  and  projects 
for  Hass  avocado  promotion,  industry 
information,  consumer  information,  or 
related  research  and  to  comply  with  the 
independent  evaluation  provisions  of 
the  Federal  Agricultiu^al  Improvement 
and  Reform  Act  of  1996  (7  U.S.C.  7401 
et  seq.]; 

(1)  To  receive,  investigate,  and  report 
to  the  Secretary  complaints  of  violations 
of  the  Order; 

(m)  To  recommend  to  the  Secretary 
amendments  to  this  Order; 

(n)  To  invest,  pending  disbursement 
under  a  program,  plan,  or  project,  funds 
collected  through  assessments 
authorized  under  this  Act  only  in: 

(1)  Obligations  of  the  United  States  or 
any  agency  of  the  United  States; 

(2)  General  obligations  of  any  State  or 
any  political  subdivision  of  a  State; 

(3)  Any  interest-bearing  account  or 
certificate  of  deposit  of  a  bank  that  is  a 
member  of  the  Federal  Reserve  System; 


or 


(4)  Obligations  fully  guaranteed  as  to 
principal  and  interest  by  the  United 
States,  except  that  income  from  any 
such  invested  funds  may  be  used  only 
.  for  a  purpose  for  which  the  invested 
funds  may  be  used; 

(o)  To  borrow  funds  necessary  for  the 
startup  expenses  of  the  Order; 

(p)  To  cause  the  books  of  the  Board 
to  be  audited  by  a  qualified  independent 
auditor  at  the  end  of  each  fiscal  period 
and  to  submit  a  report  of  the  audit 
directly  to  the  Secretary; 

(q)  To  give  the  Secretary  the  same 
notice  of  meetings  and  teleconferences 
of  the  Board  and  its  committees  as  is 
given  to  members  in  order  that  the 
Secretary's  representative(s)  may  attend 
or  participate  in  the  meetings; 

(r)  To  act  as  intermediary  between  the 
Secretary  and  any  producer,  first 
handler,  or  importer; 

(s)  To  periodically  prepare  and  make 
public  reports  of  its  activities  carried 
out,  and  at  least  once  each  fiscal  period, 
to  make  public  an  accounting  of  funds 
received  and  expended;  and 

(t)  To  notify  Hass  avocado  producers, 
first  handlers,  and  importers  of  all 
Board  meetings  through  news  releases 
or  other  means. 

§  1 21 9.39    Board  procedure. 

(a)  At  a  properly  convened  meeting  of 
the  Board,  seven  (7)  members,  including 
alternates  acting  in  place  of  members  of 
the  Board,  shall  constitute  a  quorum: 
Provided,  that  such  alternates  shall 
serve  only  when  the  member  is  absent 
from  a  meeting.  Any  action  of  the  Board 
shall  require  the  concurring  votes  of  a 
majority  of  those  present  and  voting.  At 
assembled  meetings,  all  votes  shall  be 
cast  in  person. 

(b)  In  lieu  of  voting  at  a  properly 
convened  meeting  and,  when  in  the 
opinion  of  the  chairperson  of  the  Board 
such  action  is  considered  necessary,  the 
Board  may  take  action  if  supported  by 
one  vote  more  than  50  percent  of  the 
members  by  mail,  telephone,  electronic 
mail,  facsimile,  or  other  means  of 
communication.  Such  alternative  means 
for  the  Board  taking  action  may  be 
undertaken  for  various  reasons.  These 
reasons  include  the  need  to  address 
matters  of  an  emergency  natine  when 
there  is  not  enough  time  to  call  an 
assembled  meeting  of  the  Board.  All 
telephone  votes  shall  be  confirmed 
promptiy  in  waiting.  In  that  event,  all 
members  must  be  notified  and  provided 
an  opportunity  to  vote.  Any  action  so 
taken  shall  have  the  same  force  and 
effect  as  though  such  action  had  been 
taken  at  a  properly  convened  meeting  of 
the  Board.  All  votes  shall  be  recorded  in 
the  Board  minutes. 


(c)  All  Board  members  and  alternates 
and  the  Secretary  will  be  notified  at 
least  10  days  in  advance  of  all  Board 
meetings,  except  the  chairperson  of  the 
Board  can  waive  the  10-day  requirement 
in  matters  of  an  emergency  nature. 

(d)  Each  member  of  the  Board  will  be 
entiUed  to  one  vote  on  any  matter  put 
to  the  Board,  and  the  motion  will  carry 
if  supported  by  one  vote  more  than  50 
percent  of  the  total  votes  represented  by 
the  Board  members  present. 

(e)  There  shall  be  no  voting  by  proxy. 

(f)  The  chairperson  shall  be  a  voting 
member  of  the  Board. 

§1219.40    Commlttae  procedure. 

(a)  The  Board  may  establish 
committees  as  deemed  necessary  to 
carry  out  the  purposes  and  objectives  of 
the  Order. 

(b)  The  chairperson  of  the  Board  shall 
appoint  all  committee  chairpersons  and 
shall  appoint  all  members  of  each 
committee  after  consultation  with  the 
committee  chairperson  affected. 
Appointments  are  subject  to  approval  by 
the  Board  and  may  be  changed  from 
time  to  time  as  determined  by  the 
chairperson  of  the  Board  with  the 
concurrence  of  the  Board. 

(c)  The  chairperson  of  the  Board  may 
appoint  committee  members  from 
among  the  Board  members  and 
alternates  and  bom  the  industry  in 
general. 

(d)  The  rules  and  procedures  under 
which  committees  conduct  their 
activities  shall  be  prescribed  in  the 
Board's  bylaws. 

(e)  Committee  members  and  the 
Secretary  will  be  notified  at  least  10 
days  in  advance  of  all  committee 
meetings. 

(f)  It  will  be  considered  a  quorum  at 
a  committee  meeting  when  at  least  one 
more  than  half  of  those  assigned  to  the 
committee  are  present. 

(g)  There  shall  be  no  voting  by  proxy 
on  committees. 

(h)  The  chairperson  of  the  Board  shall 
be  an  ex-officio  member  of  all 
committees. 

§  1219.41    Compensation  and  expenses. 

(a)  The  members  and  alternates  of  the 
Board  and  committee  members  shall 
serve  without  compensation  but  shall  be 
reimbursed  for  reasonable  out-of-pocket 
expenses,  as  approved  by  the  Board, 
incurred  by  them  in  the  performance  of 
their  duties. 

(b)  The  Board  shall  have  in  place 
sufficient  internal  controls  to  prevent 
reimbursements  or  expenditures  for 
unreasonable  or  otherwise  controversial 
travel  and  meeting  expenses. 


S  1219.42    Prohibited  activities. 

The  Board  may  not  engage  in  and 
shall  prohibit  its  employees  and  agents 
from  engaging  in: 

(a)  Any  action  that  would  be  a  conflict 
of  interest.  For  the  purposes  of  this 
subpart.  Board  members  and  employees 
thereof  must  disclose  any  relationship 
with  any  organization  or  company  that 
has  a  contract  with  the  Board  or 
operates  a  State  promotion  program.  No 
member  may  vote  on  any  matter  in 
which  the  member  or  member's 
business  entity  has  a  financial  interest. 

(b)  Using  funds  collected  imder  this 
subpart  for  the  piupose  of  influencing 
legislation  or  governmental  action  or 
policy,  by  local,  national,  and  foreign 
governments,  except  to  develop  and 
make  recommendations  to  the  Secretary 
as  provided  for  in  this  subpart. 

(c)  In  a  program,  plan,  or  project 
conducted  under  this  subpart: 

(1)  Making  any  reference  to  private 
brand  names  or  making  false, 
misleading,  disparaging,  or  unwarranted 
claims  on  behalf  of  Hass  avocados  or 

(2)  Making  any  false,  misleading,  or 
disparaging  statements  with  respect  to 
the  attributes  or  use  of  any  agricultural 
product.  This  section  shall  not  preclude 
the  Board  from  offering  its  programs, 
plans,  and  projects  for  use  by 
commercial  parties  under  such  terms 
and  conditions  as  the  Board  may 
prescribe  as  approved  by  the  Secretary. 

(d)  For  the  purposes  of  this  section,  a 
reference  to  State  of  origin  or  coimtry  of 
origin  does  not  constitute  a  reference  to 
a  private  brand  name  with  regard  to  any 
funds  credited  to  or  disbursed  by  the 
Board  to  the  Association  or  to  any 
importer  association  established  in 
accordance  with  §  1219.54. 

Budgets,  Expenses,  and  Assessments 

S 1219  JO    Budgets,  programs,  plans,  and 
projects. 

(a)  The  Board  shall  submit  to  the 
Secretary,  on  a  fiscal  period  basis, 
annual  budgets  of  its  anticipated 
expenses  and  disbursements  of  the 
Board  in  the  administration  of  this 
subpart,  including  the  projected  costs  of 
Hass  avocado  promotion,  industry 
information,  consumer  information,  and 
related  research  programs,  plans,  and 
projects.  The  first  budget  shall  cover 
such  period  as  may  remain  before  the 
begiiming  of  the  next  fiscal  period.  If 
such  fiscal  period  is  90  days  or  less,  the 
first  budget  shall  cover  such  period,  as 
well  as  the  next  fiscal  period. 
Thereafter,  the  Board  shall  submit 
budgets  for  each  succeeding  fiscal 
period  not  less  than  60  days  before  the 
beeinning  of  such  fiscal  period. 

(b)  The  Board  shall  receive  and 
evaluate,  or  on  its  own  initiative 


develop  programs,  plans  and  projects 
for  Hass  avocado  promotion,  industry 
information,  consumer  information  as 
well  as  related  research.  The  Board  shall 
submit  to  the  Secretary  for  approval  any 
program,  plan,  or  project  authorized  in 
this  subpart.  Such  programs,  plans  or 
projects  shall  provide  for: 

(1)  The  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
appropriate  programs,  plans,  or  projects 
for  advertising,  sales  promotion,  other 
promotion,  and  consumer  information 
with  respect  to  Hass  avocados  directed 
toward  increasing  the  general  demand 
for  Hass  avocados  in  the  United  States. 
Funds  shall  be  available  as  necessary  to 
carry  out  this  section; 

(2 J  The  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
appropriate  programs,  plans,  and 
projects  designed  to  strengthen  the 
position  of  the  Hass  avocado  industry  in 
the  domestic  marketplace;  to  maintain, 
develop,  and  expand  markets  for  Hass 
avocados  in  the  United  States;  to  lead  to 
the  development  of  new  marketing 
strategies;  to  advance  the  image  and 
desirability  of,  increase  the  efficiency  of. 
and  encourage  further  development  of 
the  Hass  avocado  industry;  and  to 
provide  for  the  disbursement  of 
necessary  funds  for  the  purposes 
described  in  this  section; 

(3)  The  establishment, 
implementation,  issuance,  effectuation, 
administration,  and  evaluation  of 
programs,  plans,  and  projects  for 
marketing  development  research: 
research  on  the  sale,  distribution, 
marketing,  use,  quality,  and  nutritional 
value  of  Hass  avocados;  and  other 
research  with  respect  to  Hass  avocado 
marketing,  promotion,  industry 
information,  or  consumer  information, 
including  the  creation  of  new  products 
thereof.  Information  acquired  from  such 
plans  and  projects  shall  be  disseminated 
as  appropriate.  Funds  shall  be  available 
as  necessary  to  carry  out  this  section; 
and 

(4)  The  Board  to  enter  into  contracts 
or  make  agreements  for  the  development 
and  carrying  out  of  research,  promotion, 
and  information,  and  pay  for  the  costs 
of  such  contracts  or  agreements  with 
funds  collected  piusuant  to  §  1219.54. 

(c)  A  budget,  program,  plan,  or  project 
for  Hass  avocados  promotion,  industry 
information,  consumer  information,  or 
related  research  may  not  be 
implemented  prior  to  approval  of  the 
budget,  program,  plan,  or  project  by  the 
Secretary,  ff  the  Secretary  fails  to 
provide  notice  to  the  Board  or  approval 
or  disapproval  of  a  budget,  program, 
plan,  or  project  within  45  days  after 
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receipt,  such  budget,  program,  plan,  or 
project  shall  be  deemed  approved  by  the 
Secretary  and  may  be  implemented  by 
the  Board. 

(d)  The  Board,  from  time  to  time,  may 
seek  advice  and  consult  with  experts 
from  the  production,  import,  wholesale, 
and  retail  segments  of  the  Hass  avocado 
industry  to  assist  in  the  development  of 
promotion,  industry  information, 
consumer  information,  and  related 
research  programs,  plans,  and  projects. 
For  these  purposes,  the  Board  may 
appoint  special  committees  composed 
of  persons  other  than  Board  members.  A 
committee  so  appointed  shall  consult 
directly  with  the  Board. 

(e)  Programs  must  be  conducted 
throughout  the  year  to  reflect  the 
periods  when  imported  and  domestic 
Hass  avocados  are  in  the  U.S. 
marketplace. 

(0  The  Board  shall  consult  with  both 
the  Association  and  importer 
associations  on  programs,  plans,  and 
projects  for  generic  promotions. 

§  1 21 9.51    Contracts  and  agreements. 

(a)  The  Board  shall  enter  into  a 
contract  or  an  agreement  with  the 
Association  for  the  implementation  of 
programs,  plans,  or  projects  for 
promotion,  industry  information, 
consumer  information,  or  related 
research  with  respect  to  Hass  avocados 
and  for  the  payment  of  the  cost  of  the 
contract  or  agreement  with  funds 
received  by  the  Board  under  this 
subpart.  The  Board  may  disburse  such 
funds  as  necessary  for  these  purposes 
after  such  programs,  plans,  or  projects 
have  been  submitted  to  and  approved  by 
the  Secretary. 

(b)  Any  contract  or  agreement  entered 
into  shall  provide  that  the  contracting  or 
agreeing  party  shall  develop  and  submit 
to  the  Board  a  program,  plan  or  project, 
together  with  a  budget  that  includes  the 
estimated  costs  to  be  inciured  for  the 
program,  plan  or  project,  and  such 
program,  plan  or  project  shall  become 
effective  on  the  approval  of  the 
Secretary.  For  such  contract  or 
agreement,  the  contracting  or  agreeing 
party  shall: 

(1)  Keep  acciu-ate  records  of  all 
transactions  of  the  party; 

(2)  Account  for  funds  received  and 
expended: 

(3)  Make  periodic  reports  to  the  Board 
of  activities  conducted:  and 

(4)  Make  such  other  reports  as  the 
Board  or  the  Secretary  shall  require. 

(c)  The  Secretary  may  audit  the 
records  of  the  contracting  or  agreeing 
party  periodically. 

(d)  Contractors  and  subcontractors  are 
subject  to  the  provisions  of  §  1219.42. 


(e)  The  Board  may  enter  into  contracts 
or  agreements  for  administrative 
services,  including  contracts  for 
employment,  as  may  be  required  to 
conduct  its  business.  To  the  extent 
appropriate  to  the  contract  involved, 
contracts  or  agreements  entered  into  by 
the  Board  under  the  authority  of  this 
section  shall  conform  to  the  provisions 
described  in  paragraph  (b)  of  this 
section. 

§  1 21 9.52    Control  of  administrative  costs. 

(a)  As  soon  as  practicable  after 
September  9,  2002,  and  after 
consultation  with  the  Secretary  and 
other  appropriate  persons,  the  Board 
shall  implement  a  system  of  cost 
controls  based  on  normally  accepted 
business  practices  to: 

(1)  Ensure  that  the  costs  incurred  by 
the  Board  in  administering  this  part  in 
any  fiscal  period  shall  not  exceed  10 
percent  of  the  projected  level  of 
assessments  and  other  income  received 
by  the  Board  for  generic  promotion  and 
research  programs  for  that  fiscal  period; 
and 

(2)  Cover  the  minimum  administrative 
activities  and  personnel  needed  to 
properly  administer  and  enforce  this 
subpart,  and  conduct,  supervise,  and 
evaluate  programs,  plans,  and  projects 
under  this  subpart. 

(b)  Reimbursements  to  the  Secretary 
required  under  §  1219.53(b)  are 
excluded  from  the  limitation  on 
spending. 

(c)  To  the  extent  possible,  the  Board 
shall  use  the  resources,  staffs,  and 
facilities  of  existing  avocado 
organizations  as  provided  in 

§  1219.54(a). 

§  1 21 9.53    Budget  and  expenses. 

(a)  The  Board  is  authorized  to  incur 
such  expenses,  including  provision  for 
a  reasonable  reserve  for  operating 
contingencies,  as  the  Secretary  finds  are 
reasonable  and  likely  to  be  incurred  by 
the  Board  for  its  maintenance  and 
functioning  and  to  enable  it  to  exercise 
its  powers  and  perform  its  duties  in 
accordance  with  the  provisions  of  this 
subpart.  Such  expenses  shall  be  paid 
from  funds  received  by  the  Board, 
including  assessments,  contributions 
from  any  person  not  subject  to 
assessments  under  this  subpart,  and 
other  funds  available  to  the  Board. 

(b)  The  Board  shall  reimburse  the 
Department: 

(1)  For  expenses  not  to  exceed 
$25,000  incurred  by  the  Secretary  in 
connection  with  any  referendiun 
conducted  under  the  Act; 

(2)  For  administrative  costs  incurred 
by  the  Secretary  for  supervisory  work  of 
up  to  two  employee  years  aruiually  after 


the  Order  or  amendment  to  the  Order 
has  been  issued  and  made  effective;  and 
(3)  For  costs  incmred  by  the  Secretary 
in  implementation  of  the  Order,  for 
enforcement  of  the  Act  and  the  order, 
for  subsequent  referenda  conducted 
under  the  Act,  and  in  defending  the 
Board  in  litigation  arising  out  of  action 
taken  by  the  Board  or  otherwise  in 
defense  of  the  Order. 

(c)  The  Board  shall  establish  and 
maintain  the  minimum  level  of  annual 
administrative  expenses  necessary  to 
efficiently  and  effectively  carry  out  the 
programs  authorized  by  the  Act.  The 
Board  shall  include  its  annual 
administrative  expenses  as  a  separate 
item  in  its  annual  report.  The  Board 
shall  adhere  to  its  fiduciary 
responsibilities  and  ensiu-e  that  all 
monies  are  spent  in  accordance  with  the 
Act  and  the  Order. 

(d)  With  the  approval  of  the  Secretary, 
the  Board  may  borrow  money  for  the 
payment  of  administrative  expenses, 
subject  to  the  same  fiscal,  budget,  and 
audit  controls  as  other  funds  of  the 
Board.  Any  funds  borrowed  by  the 
Board  shall  be  expended  only  for 
startup  costs  and  capital  outlays  and  are 
limited  to  the  first  period  of  operation 
of  the  Board. 

(e)  The  Board  may  accept  voluntary 
contributions,  but  these  shall  only  be 
used  to  pay  expenses  incurred  in  the 
conduct  of  programs,  plans,  and 
projects.  The  contributions  shall  be  free 
from  any  encumbrance  by  the  donor, 
and  the  Board  shall  retain  complete 
control  of  their  use. 

§  1 21 9.54    Assessments. 

(a)  Except  as  provided  in  §  1219.55, 
the  initial  rate  of  assessment  shall  be  2.5 
cents  per  pound  on  fresh  Hass  avocados 
produced  and  handled  in  the  United 
States  and  on  fresh  Hass  avocados 
imported  into  the  United  States.  An 
equivalent  rate  shall  be  assessed  on 
processed  and  frozen  Hass  avocados  on 
which  an  assessment  has  not  been  paid. 
Such  equivalent  rate  will  be  assessed  on 
processed  or  frozen  Hass  avocados  upon 
the  recommendation  of  the  Board  with 
the  approval  of  the  Secretary.  The  rate 
of  assessment  may  be  increased  or 
decreased  as  recommended  by  the 
Board  and  approved  by  the  Secretary. 
Such  an  increase  or  decrease  may  occur 
not  more  than  once  annually.  Any 
change  in  the  assessment  rate  shall  be 
announced  by  the  Board  at  least  30  days 
prior  to  going  into  effect  and  shall  not 
be  subject  to  a  vote  in  a  referendum.  The 
maximum  assessment  rate  authorized  is 
5  cents  per  pound.  No  more  than  one 
assessment  shall  be  made  on  any  Hass 
avocados. 


^ 
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(b)  Domestic  assessments.  The 
collection  of  assessments  on  domestic 
Hass  avocados  will  be  the  responsibility 
of  the  first  handler. 

(1)  In  the  case  of  a  producer  acting  as 
the  producer's  own  first  handler,  the 
producer  will  be  required  to  collect  and 
remit  the  assessments  due  to  the  Board. 

(2)  Each  first  handler  shall  collect 
from  the  producer  and  pay  to  the  Board 
an  assessment  of  2.5  cents  per  poimd  in 
accordance  with  this  subpart. 
Assessments  shall  be  remitted  by  each 
first  handler  to  the  Board  or  its  agent 
within  30  days  after  the  end  of  the 
month  in  which  the  sale  or  non-sale 
transfer  subject  to  assessment  under  this 
subpart  took  place. 

(3)  The  first  handler  shall  maintain  a 
separate  record  of  the  domestic  Hass 
avocados  of  each  producer  whose 
domestic  Hass  avocados  are  handled, 
including  the  domestic  Hass  avocados 
owned  by  the  handler  and  domestic 
Hass  avocados  that  are  exported. 

(4)  Assessment  of  other  tjrpes  of  fresh 
avocados  may  be  added  at  the 
recommendation  of  the  Board  with  the 
approval  of  the  Secretary. 

[c)  Import  assessments.  Each  importer 
of  fresh  Hass  avocados  shall  pay  an 
assessment  to  the  Board  through 
Customs  on  fresh  Hass  avocados 
imported  for  marketing  in  the  United 
States. 

(1)  The  assessment  rate  for  imported 
fresh  Hass  avocados  shall  be  the  same 
or  equivalent  to  the  rate  for  fresh  Hass 
avocados  produced  and  handled  in  the 
United  States. 

(2)  The  import  assessment  shall  be 
uniformly  applied  to  imported  fresh 
Hass  avocados  that  are  identified  by  the 
number  0804.40.00.10  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  or  any  other  numbers  to 
identify  fresh  Hass  avocados. 
Assessments  on  other  types  of  imported 
fresh  avocados  or  on  processed  Hass 
avocados,  such  as  prepared,  preserved, 
or  frozen  Hass  avocados  or  Hass 
avocado  paste,  puree,  and  oil  wrill  be 
added  at  the  recommendation  of  the 
Board  with  the  approval  of  the 
Secretary. 

(3)  The  assessments  due  on  imported 
Hass  avocados  shall  be  paid  when  they 
are  released  from  custody  by  Customs 
and  introduced  into  the  stream  of 
commerce  in  the  United  States. 

(d)  All  assessment  payments  and 
reports  will  be  submitted  to  the  Board's 
office.  All  final  payments  for  a  crop  year 
are  to  be  received  no  later  than 
November  30  of  that  year,  unless  the 
Board  determines  that  assessments  due 
from  the  first  handler  shall  be  paid  to 
the  Board  at  a  different  time  and 
manner,  v\dth  approval  of  the  Secretary. 


(e)  A  late  payment  charge  prescribed 
by  the  Secretary  shall  be  imposed  on 
any  first  handler  who  fails  to  remit  to 
the  Board  the  total  amoimt  for  which 
any  such  handler  is  liable  on  or  before 
the  due  date.  In  addition  to  the  late 
payment  charge,  an  interest  charge  shall 
be  imposed  on  the  outstanding  amount 
for  which  the  handler  is  liable.  The  rate 
of  interest  shall  be  prescribed  by  the 
Secretary.  The  timeliness  of  a  payment 
to  the  Board  shall  be  based  on  the  date 
the  payment  is  actually  received  by  the 
Board. 

(f)  Regulations  issued  by  the  Secretary 
may  provide  for  different  first  handler 
pajrment  schedules  of  assessments  on 
domestic  Hass  avocados,  so  as  to 
recognize  differences  in  marketing  or 
purchasing  practices  and  procedures. 

(g)  Persons  failing  to  remit  total 
assessments  due  in  a  timely  manner 
may  also  be  subject  to  actions  imder 
federal  debt  collection  procedures. 

(h)  The  Board  may  authorize  other 
organizations  to  collect  assessments  on 
its  behalf  with  approval  of  the  Secretary. 

(i)  The  collection  of  assessments  shall 
commence  on  or  after  a  date  established 
by  the  Secretary  and  shall  continue 
imtil  terminated  by  the  Secretary.  If  the 
Board  is  not  constituted  on  the  date  the 
first  assessments  are  to  be  remitted,  the 
Secretary  shall  have  the  authority  to 
receive  assessments  on  behalf  of  the 
Board  and  may  hold  such  assessments 
in  an  interest-bearing  account  until  the 
Board  is  constituted  and  the  funds  are 
transferred  to  the  Board. 

(j)  To  facilitate  the  payment  of 
assessments  under  this  section,  the 
Board  shall  publish  lists  of  first 
handlers  required  to  remit  assessments 
under  this  subpart  and  exempt  handlers. 

(k)  The  Association  shall  receive  an 
amoimt  of  assessment  funds  equal  to  85 
percent  of  the  assessments  paid  on  Hass 
avocados  produced  in  such  State.  Such 
funds  shall  be  remitted  to  such  State 
organization  no  later  than  30  days  after 
such  funds  are  received  by  the  Board.  In 
addition,  such  funds  and  any  proceeds 
from  the  investment  of  such  funds  shall 
be  used  by  the  Association  to  finance 
promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  and  projects  in  the 
United  States.  However,  no  such  funds 
shall  be  used  for  any  administrative 
expenses  incurred  by  the  Association. 

(1)  An  association  of  Hass  avocado 
importers  established  pursuant  to 
§  1219.58  shall  receive  an  amount  of 
assessment  funds  equal  to  85  percent  of 
the  assessments  paid  on  Hass  avocados 
imported  by  its  members.  Such  funds 
shall  be  remitted  to  such  importer 
association  no  later  than  30  days  after 
such  funds  are  received  by  the  Board.  In 


addition,  such  funds  and  any  proceeds 
from  the  investment  of  such  funds  shall 
be  used  by  the  importer  association  to 
finance  promotion,  research,  consumer 
information,  and  industry  information 
programs,  plans,  and  projects  in  the 
United  States.  However,  no  such  funds 
shall  be  used  for  any  administrative 
expenses  incurred  by  the  importer 
association. 

(m)  In  general,  assessment  funds 
received  by  the  Board  shall  be  used: 

(1)  For  payment  of  costs  incurred  in 
implementing  and  administering  this 
subpart; 

(2)  To  provide  for  a  reasonable  reserve 
to  be  maintained  from  assessments  to  be 
available  for  contingencies;  and 

(3)  To  cover  the  administrative  costs 
incurred  by  the  Secretary  in 
implementing  and  administering  this 
Act,  as  set  forth  in  §  1219.53(b). 

(n)  The  Board  may  establish  an 
operating  monetary  reserve  which  may 
carry  over  to  subsequent  fiscal  periods: 
Provided  that,  the  funds  in  the  reserve 
do  not  exceed  one  fiscal  period's 
budget.  Subject  to  approval  by  the 
Secretary,  reserve  funds  may  be  used  to 
defray  any  expenses  authorized  under 
this  part. 

§  1 21 9.55    Exemption  from  assessment. 

(a)  Any  sale  of  Hass  avocados  for 
export  from  the  United  States  is  exempt 
from  assessment. 

(b)  The  Board  may  require  persons 
receiving  an  exemption  from 
assessments  to  provide  to  the  Board 
reports  on  the  disposition  of  exempt 
Hass  avocados. 

§  1 21 9.56    Adjustment  of  accounts. 

Whenever  the  Board  or  the  Secretary' 
determines  through  an  audit  of  a 
person's  reports,  records,  books,  or 
accoimts  or  by  some  other  means  that 
additional  money  is  due  to  the  Board, 
the  person  shall  be  notified  of  the 
amount  due.  The  person  shall  then 
remit  any  amount  due  the  Board  by  the 
next  date  for  remitting  assessments. 
Overpayments  shall  be  credited  to  the 
account  of  the  person  remitting  the 
overpayment  and  shall  be  applied 
against  any  amounts  due  in  succeeding 
months  unless  the  person  requests  a 
refund  of  the  overpayment. 

§1219.57    Patents,  copyrigtits,  trademarks, 
publications,  and  product  formulations. 

(a)  Any  patents,  copyrights, 
trademarks,  inventions,  information, 
publications,  and  product  formulations 
developed  through  the  use  of  funds 
received  by  the  Board  under  this 
subpart  shall  be  the  property  of  the  U.S. 
Government  as  represented  by  the 
Board,  and  shall,  along  with  any  rents. 
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royalties,  residual  pa)anents,  or  other 
income  from  the  rental,  sale,  leasing, 
franchising,  or  other  uses  of  such 
patents,  copyrights,  trademarks, 
inventions,  information,  publications,  or 
product  formulations,  inure  to  the 
benefit  of  the  Board;  shall  be  considered 
income  subject  to  the  same  fiscal, 
budget,  and  audit  controls  as  other 
funds  of  the  Board;  and  may  be  licensed 
subject  to  approval  of  the  Secretary. 
Section  1219.72  describes  the 
procedures  for  termination. 

(b)  Should  patents,  copyrights, 
trademarks,  inventions,  publications,  or 
product  formidations  be  developed 
through  the  use  of  funds  collected  by 
the  Board  under  this  subpart  and  funds 
contributed  by  another  organization  or 
person,  ownership  and  related  rights  to 
such  patents,  copyrights,  t|-ademarks, 
inventions,  publications,  or  product 
formulations  shall  be  determined  by 
agreement  between  the  Board  and  the 
party  contributing  funds  towards  the 
development  of  such  patent,  copyright, 
trademark,  invention,  publication,  or 
product  formulation  in  a  manner 
consistent  with  paragraph  (a)  of  this 
section. 

§1219.58    Importer  associations. 

(a)  An  association  of  avocado 
importers  is  eligible  to  receive 
assessment  funds  and  any  proceeds 
from  the  investment  of  such  funds  only 
if  such  importer  association  is: 

(1)  Established  pursuant  to  State  law 
that  requires  detailed  State  regulation 
comparable  to  that  applicable  to  the 
State  organization  of  domestic  avocado 
producers,  as  determined  by  the 
Secretary;  or 

(2)  Certified  by  the  Secretary  as 
meeting  the  requirements  applicable  to 
the  Board  as  to  its  operations  and 
obligations.  Including  budgets, 
programs,  plans,  projects,  audits, 
conflicts  of. interest,  and 
reimbursements  for  administrative  costs 
incurred  by  the  Secretary. 

(b)  An  importer  association  may 
represent  any  importers  of  Hass 
avocados  including  importers  of  Hass 
avocados  from  a  particular  foreign 
country.  An  importer  association  may 
be  composed  of  importers  as  well  as 
representatives  of  foreign  avocado 
exporting  industries.  An  importer 
association  should  establish  it  own 
bylaws  and  may  use  existing 
organizations  for  the  establishment  of 
the  association  and  coordination  of  the 
association's  promotion  and  research 
efforts. 

(c)  For  the  piuposes  of  the  Order,  the 
information  required  for  certification  of 
the  importer  associations  by  the 


Secretary  may  include,  but  is  not 
limited  to,  the  following: 

(1)  Evidence  of  incorporation  imder 
any  state  law  with  all  appropriate  legal 
requirements; 

(2)  Evidence  that  the  association  is 
composed  of  importers  that  are  located 
in  any  state  and  subject  to  assessments 
imder  the  Order,  no  matter  where  the 
association  has  been  incorporated  or  in 
which  state  the  importers  reside; 

(3)  Certification  of  the  association's 
ability  and  willingness  to  further  the 
aims  and  objectives  of  the  Order; 

(4)  Evidence  of  stability  and 
permanency;  and 

(5)  A  description  of  the  functions  of 
the  association. 

Books,  Records,  and  Reports 

§1219.60    Reports. 

(a)  Each  first  handler  of  domestic  Hass 
avocados,  producer,  and  importer 
subject  to  this  subpart  shall  report  to  the 
administrative  staff  of  the  Board,  at  such 
times  and  in  such  manner  as  the  Board 
may  prescribe,  such  information  as  may 
be  necessary  for  the  Board  to  perform  its 
duties. 

(b)  First  handler  reports  shall  include, 
but  shall  not  be  limited  to,  the 
following: 

(1)  Number  of  pounds  of  domestic 
Hass  avocados  received  dming  the 
reporting  period: 

(2)  Number  of  pounds  on  which 
assessments  were  collected; 

(3)  Assessments  collected  during  the 
reporting  period; 

(4)  Name  and  address  of  person(s) 
from  whom  the  first  handler  collected 
the  assessments  on  each  pound 
handled; 

(5)  Date  collection  was  made  on  each 
pound  handled; 

(6)  Record  of  assessments  paid, 
including  a  statement  from  the  handler 
that  assessments  have  been  paid  on  all 
domestic  Hass  avocados  handled  dining 
the  reporting  period;  and 

(7)  Number  of  poimds  exported. 

(c)  Each  importer  subject  to  this 
subpart  may  be  required  to  report  the 
following: 

(1)  Number  of  pounds  of  Hass 
avocados  imported  during  the  reporting 
period; 

(2)  Number  of  poimds  on  which  an 
assessment  was  paid; 

(3)  Name  and  address  of  the  importer; 

(4)  Date  collection  was  made  on  each 
pound  imported  and  to  whom  payment 
was  made;  and 

(5)  Record  of  each  importation  of  Hass 
avocados  during  such  period,  giving 
quantity,  variety,  date,  and  port  of  entry. 

§  1 21 9.61     Books  and  records. 

Each  producer,  first  handler,  and 
importer  subject  to  this  subpart  shall 


maintain  and  make  available  for 
inspection  by  the  employees  and  agents 
of  the  Board  and  the  Secretary,  such 
books  and  records  as  are  necessary  to 
carry  out  the  provisions  of  this  subpart, 
and  the  regulations  issued  thereunder, 
including  such  records  as  are  necessary 
to  verify  any  reports  required.  Books 
and  records  shall  be  retained  for  at  least 
two  years  beyond  the  fiscal  period  of 
then  applicability. 

§  1219.62    Books  and  records  of  the  Board. 

(a)  The  Board  shall  maintain  such 
books  and  records  as  the  Secretary  may 
require.  Such  books  and  records  shall  be 
made  available  upon  request  by  the 
Secretary  for  inspection  and  audit. 

(b)  The  Board  shall  prepare  and 
submit  to  the  Secretary,  from  time  to 
time,  such  reports  as  the  Secretary  may 
requfre. 

(c)  The  Board  shall  account  for  the 
receipt  and  disbursement  of  all  the 
funds  entrusted  to  the  Board. 

(d)  The  Board  shall  cause  the  books 
and  records  of  the  Board  to  be  audited 
by  an  independent  auditor  at  the  end  of 
each  fiscal  period.  A  report  of  each 
audit  shall  be  submitted  to  the 
Secretary. 

§  1 21 9.63    Confidential  treatment 

(a)  All  information  obtained  from  the 
books,  records,  or  reports  under  the  Act, 
this  subpart,  and  the  regulations  issued 
thereunder  shall  be  kept  confidential 
and  shall  not  be  disclosed  to  the  public 
by  any  person,  including  all  current  and 
former  officers,  employees,  staff  and 
agents  of  the  Department,  the  Board, 
and  contracting  and  subcontracting 
agencies  or  agreeing  parties  having 
access  to  such  information.  Only  those 
persons  having  a  specific  need  for  such 
information  to  effectively  administer  the 
provisions  of  this  subpart  shall  have 
access  to  such  information.  Only  such 
information  so  obtained  as  the  Secretary 
deems  relevant  shall  be  disclosed,  and 
then  only  in  a  judicial  proceeding  or 
administrative  hearing  brought  at  the 
direction,  or  upon  the  request,  of  the 
Secretary,  or  to  which  the  Secretary  or 
any  officer  of  the  United  States  is  a 
party,  and  involving  this  subpart. 
Nothing  in  this  subpart  shall  be  deemed 
to  prohibit: 

(1)  The  issuance  of  general  statements 
based  upon  the  reports  of  the  number  of 
persons  subject  to  this  subpart  or 
statistical  data  collected  from  such 
reports,  if  such  statements  do  not 
identify  the  information  furnished  by 
any  person;  or 

(2)  The  publication,  by  direction  of 
the  Secretary,  of  the  name  of  any  person 
who  has  been  adjudged  to  have  violated 
this  subpart,  together  with  a  statement 


of  the  particular  provisions  of  this 
subpart  violated  by  such  person. 

(b)  Any  disclosure  of  any  confidential 
information  by  any  employee  or  agent  of 
the  Board  shall  be  considered  willful 
misconduct. 

(c)  No  information  on  how  a  person 
voted  in  a  referendum  conducted  under 
the  Act  shall  be  made  public. 

§1219.64    List  of  importers. 

The  administrative  staff  of  the  Board 
shall  periodically  review  the  list  of 
importers  of  Hass  avocados  to  determine 
whether  persons  on  the  list  are  subject 
to  this  subpart. 

§1219.65    List  of  producers. 

The  administrative  staff  of  the  Board 
shall  periodically  review  the  list  of 
producers  of  Hass  avocados  to 
determine  Whether  the  persons  on  the 
list  of  subject  to  this  subpart.  On  the 
request  of  the  Secretary  or  the  Board, 
the  Association  shall  provide  to  the 
Secretary  or  the  administrative  staff  of 
the  Board  the  list  of  producers  of  Hass 
avocados. 

Miscellaneous 

§1219.70    Rigfit  of  ttw  Secretary. 

All  fiscal  matters,  programs,  plans, 
and  projects,  contracts,  rules  or 
regulations,  reports,  or  other  substantive 
actions  proposed  and  prepared  by  the 
Board  shall  be  submitted  to  the 
Secretary  for  approval. 

§  1 21 9.71    Suspension  or  termination. 

(a)  The  Secretary  shall  suspend  or 
terminate  this  part  or  subpart  or  a 
provision  thereof  if  the  Secretary  finds 
that  the  part  or  subpart  or  a  provision 
thereof  obstructs  or  does  not  tend  to 
effectuate  the  purposes  of  the  Act,  or  if 
the  Secretary  determines  that  this  part 
or  subpart  or  a  provision  thereof  is  not 
favored  by  persons  voting  in  a 
referendum  conducted  pursuant  to  the 
Order  or  the  Act. 

(b)  The  Secretary  shall  suspend  or 
terminate  this  subpart  at  the  end  of  the 
marketing  year  whenever  the  Secretary 
determines  that  its  suspension  or 
termination  is  approved  or  favored  by  a 
majority  of  the  producers  and  importers 
voting  who,  during  a  representative 
period  determined  by  the  Secretary, 
have  been  engaged  in  the  production  or 
importation  of  Hass  avocados. 

(c)  If,  as  a  residt  of  a  referendum,  the 
Secretary  determines  that  this  subpart  is 
not  approved,  the  Secretary  shall: 

(1)  Suspend  or  terminate,  as 
appropriate,  the  collection  of 
assessments  not  later  than  180  days  after 
making  such  determination;  and 

(2)  Suspend  or  terminate,  as 
appropriate,  all  activities  under  this 


subpart  in  an  orderly  manner  as  soon  as 
practicable. 

§  1219.72    Proceedings  after  termination. 

(a)  Upon  the  termination  of  this 
subpart,  the  Board  shall  recommend  to 
the  Secretary  not  more  than  five  of  its 
members  to  serve  as  trustees  for  the 
purpose  of  liquidating  the  affairs  of  the 
Board.  Such  persons,  upon  designation 
by  the  Secretary,  shall  become  trustees 
of  all  of  the  funds  and  property  owned, 
in  possession  of  or  under  control  of  the 
Board,  including  claims  for  any  funds 
unpaid  or  property  not  delivered  or  any 
other  claim  existing  at  the  time  of  such 
termination. 

(b)  The  said  trustees  shall: 

(1)  Continue  in  such  capacity  until 
discharged  by  the  Secretary; 

(2)  Carry  out  the  obligations  of  the 
Board  under  any  contracts  or 
agreements  entered  into  by  it  pursuant 
to  the  Order; 

(3)  From  time  to  time  account  for  all 
receipts  and  disbursements  and  deliver 
all  property  on  hand,  together  with  all 
books  and  records  of  the  Board  and  of 
the  trustees,  to  such  person  or  persons 
as  the  Secretary  may  direct;  and 

(4)  Upon  the  request  of  the  Secretary, 
execute  such  assignments  or  other 
instruments  necessary  and  appropriate 
to  vest  in  such  persons  tiUe  and  right  to 
all  of  the  funds,  property,  and  claims 
vested  in  the  Board  or  the  trustees 
pursuant  to  the  Order. 

(c)  Any  person  to  whom  funds, 
property,  or  claims  have  been 
transferred  or  delivered  pursuant  to  the 
Order  shall  be  subject  to  the  same 
obligations  imposed  upon  the  Board  and 
the  trustees. 

(d)  Any  residual  funds  not  required  to 
defray  the  necessary  expenses  of 
liquidation  shall  be  returned  to  the 
persons  who  contributed  such  funds,  or 
paid  assessments,  or,  if  not  practicable, 
shall  be  turned  over  to  the  Secretary  to 
be  distributed  to  authorized  Hass 
avocado  producer  and  importer 
organizations  in  the  interest  of 
continuing  Hass  avocado  promotion, 
research,  and  information  programs. 

§  1 21 9.73    Effect  of  termination  or 
amendment 

Unless  otherwise  expressly  provided 
by  the  Secretary,  the  termination  of  this 
subpart  or  any  regulation  issued 
thereunder,  or  the  issuance  of  any 
amendment  to  either  thereof,  shall  not: 

(a)  Affect  or  waive  any  right,  duty, 
obligation,  or  liability  which  shall  have 
arisen  or  which  may  thereafter  arise  in 
connection  with  any  provision  of  this 
subpart  or  any  such  ride  or  regulation 
issued  thereunder:  or 


(b)  Release  or  extinguish  any  violation 
of  this  subpart  or  of  any  rule  or 
regulation  issued  thereimder;  or 

(c)  Affect  or  impair  any  rights  or 
remedies  of  the  United  States,  or  of  the 
Secretary  or  of  any  person,  with  respect 
to  any  such  violation. 

§1219.74    Personal  liability. 

No  member,  alternate  member, 
employee,  or  agent  of  the  Board  shall  be 
held  personally  responsible,  either 
individually  or  jointly  with  others,  in 
any  way  whatsoever,  to  any  person  for 
errors  in  judgment,  mistakes,  or  other 
acts,  either  of  Association  or  omission, 
as  such  member,  alternate,  employee,  or 
agent,  except  for  acts  of  dishonesty  or 
willful  misLonduct. 

§1219.75    Separability. 

If  any  provision  of  this  subpart  is 
declared  invalid  or  the  applicability 
thereof  to  any  person  or  circumstance  is 
held  invalid,  the  validity  of  the 
remainder  of  this  subpart,  or  the 
applicability  thereof  to  other  persons  or 
circumstances  shall  not  be  affected 
thereby. 

§  1 21 9.76    Amendments. 

Amendments  to  this  subpart  may  be 
proposed,  from  time  to  time,  by  the 
Board  or  by  any  interested  persons 
affected  by  the  provisions  of  the  Act, 
including  the  Secretary.  Except  for 
changes  in  the  assessment  rate,  the 
provisions  of  the  Act  applicable  to  the 
Order  are  applicable  to  any  amendment 
of  the  Order. 

§  1 21 9.77    OMB  control  numbers. 

The  control  numbers  assigned  to  the 
information  collection  requirements  in 
this  part  by  the  Office  of  Management 
and  Budget  pursuant  to  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C. 
Chapter  35,  are  OMB  control  numbers 
0581-0197  and  0505-0001. 

Dated:  August  30,  2002. 
A.).  Yates, 

Administrator.  Agricultural  Marketing 
Senice. 
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ACTION:  Direct  final  rule;  correction. 

SUMMARY:  The  U.S.  Small  Business 
Administration  (SBA)  is  correcting  the 
direct  final  rule  it  published  in  the 
Federal  Register  on  August  13.  2002, 
that  would  amend  its  Small  Business 
Size  Regulations  by  incorporating  the 
Office  of  Management  and  Budget's 
(0MB)  2002  modifications  of  the  North 
American  hidustry  Classification 
System  (NAICS)  into  its  table  of  small 
business  size  standards.  The  direct  final 
rule  published  on  August  13,  2002, 
contained  a  number  of  formatting  errors 
that  could  make  it  difficult  for  some 
readers  to  distinguish  between  size 
standards  defined  in  millions  of  dollars 
and  those  defined  in  number  of 
employees.  This  correction  contains  a 
new  table  of  size  standards  to  clearly 
identify  size  standards  by  millions  of 
dollars  and  by  number  of  employees. 
DATES:  The  direct  final  rule  is  effective 
October  1,  2002,  without  further  action, 


unless  adverse  comment  is  received  by 
September  12,  2002.  If  adverse  comment 
is  received,  SBA  will  publish  a  timely 
withdrawal  of  the  rule  in  the  Federal 
Register. 

ADDRESSES:  Address  all  conunents 
concerning  the  direct  final  rule  to  Gary 
M.  Jackson,  Assistant  Administrator  for 
Size  Standards,  Office  of  Size 
Standards,  409  Third  Street,  SW.. 
Washington,  DC  20416;  via  email  to 
sizestandards@sba.gov;  or  via  facsimile, 
(202)  205-6390.  SBA  will  make  all 
public  comments  available  to  any 
person  or  concern  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618  or  sizestandards@sba.gov. 
SUPPLEMENTARY  INFORMATION:  SBA 
published  a  direct  final  rule  in  the 
Federal  Register  on  August  13,  2002, 
(67  FR  52597)  to  amend  its  Small 
Business  Size  Regulations  by 
incorporating  the  Office  of  Management 


and  Budget's  (OMB)  2002  modifications 
of  the  North  American  Industry 
Classification  System  (NAICS)  into  its 
table  of  small  business  size  standards. 
The  direct  final  rule  published  in  the 
Federal  Register  on  August  13,  2002, 
did  not  include  dollar  signs  for  many  of 
the  monetary-based  size  standards.  "This 
correction  revises  the  size  standards 
table  by  listing  size  standards  by 
millions  of  dollars  and  nimiber  of 
employees  in  separate  columns. 

In  rule  FR  Doc.  02-20357  published 
on  August  13,  2002  (67  FR  52597)  make 
the  following  correction. 

On  page  52602,  in  the  third  column, 
correct  amendatory  instruction  nimiber 
3  as  follows: 

§121.201    [Amended] 

3.  Amend  §  121.201  by  revising  the 
table  of  size  standards  to  read  as 
follows: 


Small  Business  Size  Standards  by  NAICS  Industry 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Sector  11— Agriculture,  Forestry,  Fishing  and  Hunting 


Subsector  111 — Crop  Production 


111110 

111120 

111130 

111140 

111150. 

111160. 

111191  . 

111199. 

111211  . 

111219. 

111310. 

111320. 

111331  . 

111332  . 
111333. 
111334  . 
111335. 
111336. 
111339. 
111411  . 
111419  . 
111421  . 
111422. 
111910. 
111920. 
111930. 
111940. 
111991  . 
111992. 


Soyt)ean  Farming  

Oilseed  (except  Soyt>ean)  Famiing 

Dry  Pea  and  Bean  Farming 

Wheat  Farming  

Com  Farming  

Rice  Farming  

Oilseed  and  Grain  Combination  Farming 

All  Ottier  Grain  Farming  

Potato  Farming  

Other  Vegetable  (except  Potato)  and  Melon  Farming 

Orange  Groves  

Citrus  (except  Orange)  Groves  

Apple  Orchards 

Grape  Vineyards 

Strawberry  Farming  

Berry  (except  Strawberry)  Farming  

Tree  Nut  Fanning  

Fruit  and  Tree  Nut  Combination  Farming  

Other  Noncitrus  Fruit  Farming  

Mushroom  Production 

Other  Food  Crops  Grown  Under  Cover  ,. 

Nursery  and  Tree  Production  

Floriculture  Production 

Tobacco  Farming 

Cotton  Farming  

Sugarcane  Farming  

Hay  Farming  

Sugar  Beet  Farming  

Peanut  Farming 


111998 All  Other  Miscellaneous  Crop  Fanning 


Subsector  112— Animal  Production 


112111 
112112 
112120 
112210 
112310 


Beef  Cattle  Ranching  and  Farming 

Cattle  Feedlots 

Dairy  Cattle  and  Milk  Production  .... 

Hog  and  Pig  Farming  

Chicken  Egg  Production  


$0.75 
$1.50 
$0.75 
$0.75 
$10.50 
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SMALL  BUSINESS  SIZE  STANDARDS  BY  NAICS  INDUSTRY— Continued 


NAICS  codes 


112320. 

112330  . 

112340. 

112390. 

112410. 

112420  . 

112511  . 

112512 

112519 

112910 

112920 

112930 

112990 

113110 
113210 
113310 

114111 
114112 
114119 
114210 

115111 
115112 
115113 
115114 
115115 
115116 
115210 
115310 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Broilers  and  Other  Meat  Type  Chicken  Production  

Turkey  Production 

Poultry  Hatcheries  

Other  Poultry  Production  

Sheep  Farming 

Goat  Farming 

Finfish  Farming  and  Fish  Hatcheries  

Shellfish  Farming  

Other  Animal  Aquaculture  

Apiculture  

Horse  and  Other  Equine  Production  

Fur-Bearing  Animal  and  Rabbit  Production 

All  Other  Animal  Production 

Subsector  113— forestry  and  Logging 

Timt)er  Tract  Operations 

Forest  Nurseries  and  Gathering  of  Forest  Products  

Logging ■' 

Subsector  114— Fishing,  Hunting  and  Trapping 

Finfish  Fishing 

Shellfish  Fishing 

Other  Marine  Fishing  

Hunting  and  Trapping 

Subsector  115— Support  Activities  for  Agriculture  and  Forestry 

Cotton  Ginning 

Soil  Preparation,  Planting,  and  Cultivating  

Crop  Harvesting,  Primarily  by  Machine 

Postharvest  Crop  Activities  (except  Cotton  Ginning)  

Farm  Latrar  Contractors  and  Crew  Leaders  

Farm  Management  Services  

Support  Activities  for  Animal  ProductiOQ  

Support  Activities  for  Forestry ■ 

Sector  21— Mining 

Subsector  211— Oil  and  Gas  Extraction 


211111 
211112 

212111 

212112 

212113 

212210 

212221 

212222 

212231 

212234 

212291 

212299 

212311 

212312 

212313 

212319 

212321 

212322 

212324 

212325 

212391 

212392 

212393 

212399 


Crude  Petroleum  and  Natural  Gas  Extraction 

Natural  Gas  Liquid  Extraction 

Subsector  212— Mining  (except  Oil  and  Gas) 

Bituminous  Coal  and  Lignite  Surface  Mining  

Bituminous  Coal  Underground  Mining f- 

Anthracite  Mining  

Iron  Ore  Mining 

Gold  Ore  Mining  

Silver  Ore  Mining  

Lead  Ore  and  Zinc  Ore  Mining 

Copper  Ore  and  Nickel  Ore  Mining 

Uranium-Radium-Vanadium  Ore  Mining  

All  Other  Metal  Ore  Mining  ...: 

Dimension  Stone  Mining  and  Quarrying  

Crushed  and  Broken  Limestone  Mining  and  Quarrying 

Crushed  and  Broken  Granite  Mining  and  Quanying 

Other  Cmshed  and  Broken  Stone  Mining  and  Quarrying  

Construction  Sand  and  Gravel  Mining  

Industrial  Sand  Mining 

Kaolin  and  Ball  Clay  Mining  

Clay  and  Ceramic  and  Refractory  Minerals  Mining  

Potash,  Soda,  and  Borate  Mineral  Mining  

Phosphate  Rock  Mining 

Other  Chemical  and  Fertilizer  Mineral  Mining  

All  Other  Nonmetallic  Mineral  Mining  


$0.75 

$0.75  

$0.75  

$0.75  ■ : 

$0.75  

$0.75  

$0.75  .,. 

$0.75  

$0.75  

$0.75  

$0.75  

$0.75  .  

$0.75  

$60  

$6.0  

500 


$3.5 
$3.5 
$3.5 
$35 


$60 
$6.0 
$60 
$60 
$6.0 
$6.0 
$6.0 
$6.0 


500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
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Small  Business  Size  Standards  by  NAICS  Industry— Ck)ntinued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt>er  of 

employees 


Subsector  213 — Support  Activities  for  Mining 


213111  Drilling  Oil  and  Gas  Wells  

213112 Support  Activities  for  Oil  and  Gas  Operations  

213113 Support  Activities  for  Coal  Mining  

213114 Support  Activities  for  Metal  Mining  

213115 Support  Activities  for  Nonmetallic  Minerals  (except  Fuels) 


Sector  22— Utiltties 


221111 
221112 
221113 
221119 
221121 
221122 
221210 
221310 
221320 
221330 


Subsector  236— Construction  of  Buildings 


236115 
236116 
236117 
236118 
236210 
236220 


New  Single- Family  Housing  Construction  (except  Operative  Builders) 

New  Multifamily  Housing  Construction  (except  Operative  Builders) 

New  Housing  Operative  Builders  

Residential  Remodelers ". 

Industrial  Building  Construction  

Commercial  and  Institutional  Building  Construction  


Subsector  237— Heavy  and  Civil  Engineering  Construction 


237110  

237120  

237130  

237210  

237310  

237990  

EXCEPT. 


Water  and  Sewer  Line  and  Related  Structures  Construction  

Oil  and  Gas  Pipeline  and  Related  Structures  Construction  .*.. 

Power  and  Communication  Line  and  Related  Structures  Construction 

Land  Subdivision  

Higfiway,  Street,  and  Bridge  Construction  

Otfier  Heavy  and  Civil  Engineering  Construction 

Dredging  and  Surface  Cleanup  Activities^  


Subsector  238— Specialty  Trade  Contractors 


238110  

238120  

238130  

238140  

238150  

238160  

238170  

238190  

238210  

238220  

238290  

238310 .♦.. 

238320  

238330  

238340  

238350  

238390  

238910  

238990  

EXCEPT. 


Poured  Concrete  Foundation  and  Structure  Contractors 

Structural  Steel  and  Precast  Concrete  Contractors  

Framing  Contractors  

Masonry  Contractors  

Glass  and  Glazing  Contractors  

Roofing  Contractors 

Siding  Contractors  

Other  Foundation,  Structure,  and  Building  Exterior  Contractors 

Electrical  Contractors 

Plumbing,  Heating,  and  Air-Conditioning  Contractors 

Ottier  Building  Equipment  Contractors  

Drywall  and  Insulation  Contractors 

Painting  and  Wall  Covering  Contractors  

Flooring  Contractors  

Tile  and  Ten-azzo  Contractors 

Finish  Carpentry  Contractors 

Other  Building  Finishing  Contractors 

Site  Preparation  Contractors  

All  Other  Specialty  Trade  Contractors 

Base  Housing  Maintenance '^  


Sectors  31-33— Manufacturing 


Subsector  311— Food  Manufacturing 


311111  Dog  and  Cat  Food  Manufacturing 


See  footnote  1 
See  footnote  1 
See  footnote  1 
See  footnote  1 

See  footnote  1 

$6!b 

$6.0 

$10.5 


500 


Subsector  221— Utiiities 

Hydroelectric  Power  Generation 

Fossil  Fuel  Electric  Power  Generation  

Nuclear  Electric  Power  Generation  

Other  Electric  Power  Generation 

Electric  Bulk  Power  Transmission  See  and  Control  footnote  1  

Electric  Power  Distribution 

Natural  Gas  Distribution  

Water  Supply  and  Irrigation  Systems 

Sewage  Treatment  Facilities  

Steam  and  Air-Conditioning  Supply 

Sector  23— Construction 


500 


500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


311119 


311211 FlourMilling 


311212  .. 
311213.. 
311221  .. 
311222.. 
311223.. 
311225  .. 
311230.. 
311311  .. 
311312.. 
311313.. 
311320.. 
311330.. 
311340.. 

311411  .. 

311412  .. 
311421  . 
311422. 
311423. 
311511  . 
311512. 
311513. 
311514. 
311520. 

311611  . 

311612  . 
311613. 
311615  . 
311711  . 
311712. 

311811  . 

311812  . 
311813. 

311821  . 

311822  . 
311823. 
311830. 
311911  . 
311919. 
311920. 
311930 
311941 
311942 
311991 
311999 


312111  . 

312112  . 
312113. 
312120 
312130 
312140 
312210 
312221 
312229 


313111  . 

313112  . 

313113  . 
313210  . 
313221  . 
313222 
313230 
313241 
313249 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numtier  of 

employees 


-t- 


Other  Animal  Food  Manufacturing 


Rice  Milling  

Malt  Manufacturing  

Wet  Com  Milling  

Soyt)ean  Processing 

Other  Oilseed  Processing 

Fats  and  Oils  Refining  and  Blending 

Breakfast  Cereal  Manufacturing  

Sugarcane  Mills 

Cane  Sugar  Refining  

Beet  Sugar  Manufacturing 

Chocolate  and  Confectionery  Manufacturing  from  Cacao  Beans  .... 

Confectionery  Manufacturing  from  Purchased  Chocolate 

Non-Chocolate  Confectkjnery  Manufacturing 

Frozen  Fruit,  Juk»  and  Vegetable  Manufacturing  

Frozen  Specialty  Food  Manufacturing 

Fruit  and  Vegetable  Canning^  

Specialty  Canning 

Dried  and  Dehydrated  Food  Manufacturing  

Fluid  Milk  Manufacturing 

Creamery  Butter  Manufacturing  

Cheese  Manufacturing 

Dry,  Condensed,  and  Evaporated  Dairy  Product  Manufacturing  ... 

Ice  Cream  and  Frozen  Dessert  Manufacturing  

Animal  (except  Poultry)  Slaughtering  

Meat  Processed  from  Carcasses  

Rendering  and  Meat  By-product  Processing  

Poultry  Processing 

Seafood  Canning  

Fresh  and  Frozen  Seafood  Processing 

Retail  Bakeries 

Commercial  Bakeries 

Frozen  Cakes,  Pies,  and  Other  Pastries  Manufacturing 

Cookie  and  Cracker  Manufacturing 

Flour  Mixes  and  Dough  Manufacturing  from  Purchased  Ftour  

Dry  Pasta  Manufacturing  

Tortilla  Manufacturing  

Roasted  Nuts  and  Peanut  Butter  Manufacturing  

Other  Snaok  Food  Manufacturing  

Coffee  and  Tea  Manufacturing 

Flavoring  Syrup  and  Concentrate  Manufacturing 

Mayonnaise,  Dressing  and  Other  Prepared  Sauce  Manufacturing 

Spice  and  Extract  Manufacturing  

Perishable  Prepared  Food  Manufacturing 

All  Other  Miscellaneous  Food  Manufacturing  


Subsector  312 — Beverage  and  TotMcco  Product  Manufacturing 


Soft  Drink  Manufacturing  

Bottled  Water  Manufacturing  

Ice  Manufacturing  

Breweries  

Wineries  

Distilleries 

Tobacco  Stemming  and  Redrying  

Cigarette  Manufacturing  

Other  Tobacco  Product  Manufacturing 


Subsector  313— Textile  Mills 


Yam  Spinning  Mills 

Yam  Texturizing,  Throwing  and  Twisting  Mills 

Thread  Mills  

Broadwoven  Fabric  Mills  

Nan-ow  Fabric  Mills 

Schiffli  Machine  Embroidery  

Nonwoven  Fabric  Mills  

Weft  Knit  Fabric  Mills 

Other  Knit  Fabric  and  Lace  Mills 


500 
500 
500 
500 

750 
500 
1.000 
1,000 
1.000 
500 
750 
750 
500 
500 
500 
500 
500 
3500 
1,000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
750 
500 
1.000 
500 


500 
500 
500 
1.000 
500 
500 
500 
500 
500 


56910 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


313311 
313312 
313320 

314110 
314121 
314129 
314911 
314912 
314991 
314992 
314999 

315111 

315119 

315191 

315192 

315211 

315212 

315221 

315222 

315223 

315224 

315225 

315228 

315231 

315232 

315233 

315234 

315239 

315291 

315292 

315299 

315991 

315992 

315993 

315999. 

316110. 

316211  . 

316212  . 
316213. 
316214  . 
316219. 

316991  . 

316992  . 

316993  . 
316999. 

321113. 
321114. 

321211  . 

321212  . 

321213  . 

321214  . 
321219. 

321911  . 

321912  . 
321918. 
321920. 
321991  . 
321992. 


NAICS  U.S.  industry  title 


Broadwoven  Fabric  Finishing  Mills 

Textile  and  Fabric  Finisliing  (except  Broadwoven  Fabric)  Mills  

Fabric  Coating  Mills  

Subsector  314— Textile  Product  Mills 

Carpet  and  Rug  Mills 

Curtain  and  Drapery  Mills 

Other  Household  Textile  Product  Mills  

Textile  Bag  Mills  

Canvas  and  Related  Product  Mills  

Rope,  Cordage  and  Twine  Mills  

Tire  Cord  and  Tire  Fabric  Mills 

All  Other  Miscellaneous  Textile  Product  Mills  

Subsector  315— Apparel  Manufacturing 

Sheer  Hosiery  Mills 

Other  Hosiery  and  Sock  Mills 

Outenwear  Knitting  Mills 

Undenvear  and  Nightwear  Knitting  Mills  

Men's  and  Boys'  Cut  and  Sew  Apparel  Contractors 

Women's,  Girls',  and  Infants'  Cut  and  Sew  Apparel  Contractors  

Men's  and  Boys'  Cut  and  Sew  Underwear  and  Nightwear  Manufacturing 

Men's  and  Boys'  Cut  and  Sew  Suit,  Coat  and  Overcoat  Manufacturing 

Men's  and  Boys'  Cut  and  Sew  Shirt  (except  Woric  Shirt)  Manufactbring  

Men's  and  Boys'  Cut  and  Sew  Trouser,  Slack  and  Jean  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Woric  Clothing  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Other  Outerwear  Manufacturing  

Women's  and  Giris'  Cut  and  Sew  Lingerie,  Loungewear  and  Nightwear  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Blouse  and  Shirt  Manufacturing  

Women's  and  Girts'  Cut  and  Sew  Dress  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Suit,  Coat,  Tailored  Jacket  and  Skirt  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Other  Outenwear  Manufacturing  

Infants'  Cut  and  Sew  Apparel  Manufacturing 

Fur  and  Leather  Apparel  Manufacturing  

All  Other  Cut  and  Sew  Apparel  Manufacturing  

Hat,  Cap  and  Millinery  Manufacturing  

Gtove  and  Mitten  Manufacturing  

Men's  and  Boys'  Neckwear  Manufacturing  

Ottier  Apparel  Accessories  and  Other  Apparel  Manufacturing 

Subsector  316— Leattier  and  Allied  Product  Manufacturing 

Leather  and  Hide  Tanning  and  Finishing  

Rubber  and  Plastics  Footwear  Manufacturing  

House  Slipper  Manufacturing  

Men's  Footwear  (except  Athletk;)  Manufacturing 

Women's  Footwear  (except  Athletk:)  Manufacturing 

Other  Footwear  Manufacturing 

Luggage  Manufacturing  

Women's  Handbag  and  Purse  Manufacturing  

Personal  Leather  Good  (except  Women's  Handbag  and  Purse)  Manufacturing  

All  Other  Leather  Good  Manufacturing  

Subsector  321— Wood  Product  Manufacturing 

Sawmills 

Wood  Presentation  

Hardwood  Veneer  and  Plywood  Manufacturing 

Softwood  Veneer  and  Plywood  Manufacturing  

Engineered  Wood  Member  (except  Truss)  Manufacturing  

Truss  Manufacturing  

Reconstituted  Wood  Product  Manufacturing 

Wood  Window  and  Door  Manufacturing  

Cut  Stock,  Resawing  Lumber,  and  Planing  

Other  Millwori(  (including  Fkwring) 

Wood  Container  and  Pallet  Manufacturing  

Manufactured  Home  (Mobile  Home)  Manufacturing  

Prefabricated  Wood  Building  Manufacturing  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


NAICS  codes 


1,000 

500 

1,000 


321999 


500 
SCO 
500 
500 

500 

500 

1,000 

500 


500 
500 
500 
500 

500 
500 

500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
1,000 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


322110. 

322121  . 

322122  . 
322130. 
322211  . 
322212. 
322213  . 
322214. 
322215. 
322221  . 
322222. 
322223. 
322224. 
322225 
322226 
322231 
322232 
322233 
322291 
322299 


323110. 

323111  . 

323112  . 
323113. 
323114. 
323115 
323116 
323117 
323118 
323119 
323121 
323122 


324110 
324121 
324122 
324191 
324199 


325110. 
325120  . 

325131  . 

325132  . 

325181  . 

325182  . 
325188  . 

325191  . 

325192  . 

325193  . 
325199  . 

325211  . 

325212  . 
325221  . 
325222 
325311  , 
325312 
325314 
325320 
325411 
325412 


NAICS  U.S.  industry  title 


Size  standards     Size  standards 
in  millions  of    1    in  number  of 
dollars  employees 


All  Other  Miscellaneous  Wood  Product  Manufacturing 


Subsector  322— Paper  Manufacturing 


Pulp  Mills  

Paper  (except  Newsprint)  Mills 

Newsprint  Mills 

Papert>oard  Mills 

Comjgated  and  Solid  Fiber  Box  Manufacturing 

Folding  Paperboard  Box  Manufacturing 

Setup  P2ipertx>ard  Box  Manufacturing  

Fiber  Can,  Tube,  Drum,  and  Similar  Products  Manufacturing 

Non-Folding  Sanitary  Food  Container  Manufacturing 

Coated  and  Laminated  Packaging  Paper  and  Plastics  Film  Manufacturing 

Coated  and  Laminated  Paper  Manufacturing  

PlastKS,  Foil,  and  Coated  Paper  Bag  Manufacturing  

Uncoated  Paper  and  Multiwall  Bag  Manufacturing  

Laminated  Aluminum  Foil  Manufacturing  for  Flexible  Packaging  Uses 

Surface-Coated  Papertxwrd  Manufacturing 

Die-Cut  Paper  and  Paperboard  Office  Supplies  Manufacturing  

Envelope  Manufacturing  

Stationery,  Tablet,  and  Related  Product  Manufacturing  

Sanitary  Paper  Product  Manufacturing  

All  Other  Converted  Paper  Product  Manufacturing 


Subsector  323— Printing  and  Related  Support  Activities 


Commercial  Lithographic  Printing 

Commercial  Gravure  Printing  

Commercial  Flexographic  Printing 

Commercial  Screen  Printing  

Quick  Printing  

Digital  Printing 

Manifold  Business  Forms  Printing 

Books  Printing 

Blankbook,  Loose-leaf  Binder  and  Device  Manufacturing 

Other  Commercial  Printing  

Tradet>inding  and  Related  Wort< 

Prepress  Services 


Sutisector  324— Petroleum  and  Coal  Products  Manufacturing 


Petroleum  Refineries* 

Asphalt  Paving  Mixture  and  Block  Manufacturing 

Asphalt  Shingle  and  Coating  Materials  Manufacturing 
Petroleum  Lubricating  Oil  and  Grease  Manufacturing  .. 
All  Ottier  Petroleum  and  Coal  Products  Manufacturing 


Subsector  325— Chemical  Manufacturing 


Petrochemical  Manufacturing  

Industrial  Gas  Manufacturing  ., 

Inorganic  Dye  and  Pigment  Manufacturing  

Synthetic  Organic  Dye  and  Pigment  Manufacturing  

Alkalies  and  Chlorine  Manufacturing 

Cartx>n  Black  Manufacturing  

All  Other  Bask:  Inorganic  Chemical  Manufacturing 

Gum  and  Wood  Chemical  Manufacturing  

Cyclic  Crude  and  Intemiediate  Manufacturing  

Ethyl  Ateohol  Manufacturing  

All  Other  Bask:  Organic  Chemical  Manufacturing 

Plastk»  Material  and  Resin  Manufacturing  

Synthetk:  Rubber  Manufacturing  

Cellulosic  Organic  Fiber  Manufacturing  

Noncellulosk:  Organic  Fiber  Manufacturing 

Nitrogenous  Fertilizer  Manufacturing 

Phosphatk:  Fertilizer  Manufacturing  

Fertilizer  (Mixing  Only)  Manufacturing 

Pesticide  and  Other  Agricultural  Chemical  Manufacturing 

Medicinal  and  Botank:al  Manufacturing 

Pharmaceutk:al  Preparation  Manufacturing  


500 


750 
7S0 
750. 
750 
600 
750 
1S)0 
500 
750 
500 
500 
500 
SOO 
SOO 
SOO 
500 
SOO 
900 
SOO 
SOO 


500 
500 
SOO 

SOO 
500 
500 

500 
500 
500 
500 
500 
500 


.500 
500 
750 
500 
500 


,000 
.000 
.000 
750 
.000 
500 
.000 
500 
750 
.000 
.000 
750 
.000 
.000 
.000 
.000 
500 
500 
500 
750 
750 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


325413 
325414 
325510 
325520 
325611 
325612 
325613 
325620 
325910 
325920 
325991 
325992 
325998 

3261 1 1 
326112 
326113 
326121 
326122 
326130 
326140 
326150 
326160 
326191 
326192 
326199 
32621 1 
326212 
326220 
326291 
326299 

3271 1 1 

327112 
327113 
327121 
327122 
327123 
327124 
327125 
32721 1 
327212 
327213 
327215 
327310 
327320 
327331 
327332 
327390 
327410 
327420 
327910 
327991 
327992 
327993 
327999 

331111 
331112 
331210 
331221 
331222 
331311 
331312 


NAICS  U.S.  Industry  title 


In-Vitro  Diagnostic  Substance  Manufacturing  

Biological  Product  (except  Diagnostic)  Manufacturing 

Paint  and  Coating  Manufacturing  

Adhesive  Manufacturing  

Soap  and  Other  Detergent  Manufacturing  

Polish  and  Other  Sanitation  Good  Manufacturing 

Surface  Active  Agent  Manufacturing  

Toilet  Preparation  Manufacturing  

Printing  Ink  Manufacturing 

Explosives  Manufacturing  

Custom  Compounding  of  Purchased  Resins  

Photographic  Film,  Paper,  Plate  and  Chemical  Manufacturing  

All  Other  Miscellaneous  Chemical  Product  and  Preparation  Manufacturing  

Subsector  326 — Plastics  and  Rubber  Products  Manufacturing 

Unsupported  Plastics  Bag  Manufacturing  

Unsupported  Plastics  Packaging  Film  and  Sheet  Manufacturing  

Unsupported  Plastics  Film  and  Sheet  (except  Packaging)  Manufacturing 

Unsupported  Plastics  Profile  Shapes  Manufacturing  

Plastk:s  Pipe  and  Pipe  Fitting  Manufacturing 

Laminated  Plastics  Plate,  Sheet  and  Shape  Manufacturing 

Polystyrene  Foam  Product  Manufacturing  

Urethane  and  Other  Foam  Product  (except  Polystyrene)  Manufacturing 

Plastrcs  Bottle  Manufacturing  

Plastrcs  Plumbing  Fixture  Manufacturing  

Resilient  Floor  Covering  Manufacturing  

All  Other  Plastics  Product  Manufacturing 

Tire  Manufacturing  (except  Retreading)^  

Tire  Retreading  

Rubber  and  Plastics  Hoses  and  Belting  Manufacturing 

Rut)t)er  Product  Manufacturing  for  Mechanical  Use  

All  Other  Rubber  Product  Manufacturing  

Subsector  327 — Nonmetallic  IMineral  Product  Manufacturing 

Vitreous  China  Plumbing  Fixture  and  China  and  Earthenware  Bathroom  Accessories  Manu- 
facturing. 

Vitreous  China,  Fine  Earthenware  and  Other  Pottery  Product  Manufacturing  

Porcelain  Electrical  Supply  Manufacturing  

Brick  and  Structural  Clay  Tile  Manufacturing 

Ceramic  Wall  and  Floor  Tile  Manufacturing  , 

Other  Structural  Clay  Product  Manufacturing  

Clay  Refractory  Manufacturing  

Nonclay  Refractory  Manufacturing  

Flat  Glass  Manufacturing 

Other  Pressed  and  Blown  Glass  and  Glassware  Manufacturing 

Glass  Container  Manufacturing  

Glass  Product  Manufacturing  Made  of  Purchased  Glass  

Cement  Manufacturing  

Ready-Mix  Concrete  Manufacturing  

Concrete  Bkx:k  and  Brick  Manufacturing  

Concrete  Pipe  Manufacturing 

Other  Concrete  Product  Manufacturing 

Lime  Manufacturing  

Gypsum  Product  Manufacturing  

Abrasive  Product  Manufacturing  

Cut  Stone  and  Stone  Product  Manufacturing  

Ground  or  Treated  Mineral  and  Earth  Manufacturing  

Mineral  Wool  Manufacturing  

All  Other  Miscellaneous  Nonmetallic  Mineral  Product  Manufacturing  

Sut>sector  331— Primary  Metal  Manufacturing 

Iron  and  Steel  Mills 

Electrometallurgrcal  Ferroalloy  Product  Manufacturing 

Iron  and  Steel  Pipe  and  Tube  Manufacturing  from  Purchased  Steel  

Cold-Rolled  Steel  Shape  Manufacturing  

Steel  Wire  Drawing 

Alumina  Refining 

Primary  Aluminum  Production  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

emptoyees 


500 
500 
500 
500 
750 
500 
500 
SCO 
SCO 
750 
500 
500 
500 


500 
500 

500 

'  500 

500 

500 
SOO 
500 
SOO 
SOO 
750 
500 
51,000 
500 
500 
500 
500 


750 

500 
500 
500 
SOO 

500 
500 

750 
1,000 
750 
750 
500 
750 
500 
SOO 
500 
500 
500 
1,000 
500 
500 
500 
750 
500 


1.000 
750 
1,000 
1,000 
1,000 
1,000 
1,000 


NAICS  codes 


331314  . 

331315  . 

331316  . 
331319  . 
331411  . 
331419  . 

331421  . 

331422  . 

331423  . 

331491  . 

331492  . 

331511  . 

331512  . 
331513. 
331521  . 
331522 
331524 
331525 
331528 


332111  .. 
332112.. 
332114.. 
332115.. 
332116.. 
332117.. 

332211  . 

332212  . 
332213. 
332214. 
332311  . 
332312. 
332313. 
332321  . 
332322. 
332323. 
332410. 
332420  . 
332431  . 
332439  . 
332510  . 

332611  . 

332612  . 
332618. 
332710. 

332721  . 

332722  . 

332811  . 

332812  . 

332813. 

332911  . 

332912. 

332913. 

332919  . 

332991  . 

332992. 

332993 

332994 

332995 

332996 

332997 

332998 

332999 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Secondary  Smelting  and  Altoying  of  Aluminum  

Aluminum  Sheet,  Plate  and  Foil  Manufacturing 

Aluminum  Extruded  Product  Manufacturing 

Other  Aluminum  Rolling  and  Drawing  

Primary  Smelting  and  Refining  of  Copper 

Primary  Smelting  and  Refining  of  Nonferrous  Metal  (except  Copper  and  Aluminum)  

Copper  Rolling,  Drawing  and  Extruding  

Copper  Wire  (except  Mechanical)  Drawing 

Secondary  Smelting,  Refining,  and  Alloying  of  Copper  

Nonferrous  Metal  (except  Copper  and  Aluminum)  Rolling,  Drawing  and  Extmding 
Secondary  Smelting,  Refining,  and  Alloying  of  Nonferrous  Metal  (except  Copper  and  Alu- 
minum). 

Iron  Foundries 

Steel  Investment  Foundries 

Steel  Foundries  (except  Investment) 

Aluminum  Die-Casting  Foundries 

Nonferrous  (except  Aluminum)  Die-Casting  Foundries 

Aluminum  Foundries  (except  Die-Casting) 

Copper  Foundries  (except  Die-Casting) 

Other  Nonferrous  Foundries  (except  Die-Casting) 


Subsector  332— Fabricated  Metal  Product  Manufacturing 


Iron  and  Steel  Forging 

Nonferrous  Forging 

Custom  Roll  Forming 

Crown  and  Closure  Manufacturing 

Metal  Stamping 

Powder  Metallurgy  Part  Manufacturing  

Cutlery  and  Flatware  (except  Precious)  Manufacturing  

Hand  and  Edge  Tool  Manufacturing  

Saw  Blade  and  Handsaw  Manufacturing  

Kitchen  Utensil,  Pot  and  Pan  Manufacturing  - 

Prefabricated  Metal  Building  and  Component  Manufacturing 

Fabricated  Structural  Metal  Manufacturing  

Plate  Work  Manufacturing  

Metal  Window  and  Door  Manufacturing  

Sheet  Metal  Woric  Manufacturing  

Omamental  and  Architectural  Metal  Work  Manufacturing  

Power  Boiler  and  Heat  Exchanger  Manufacturing  

Metal  Tank  (Heavy  Gauge)  Manufacturing  

Metal  Can  Manufacturing  

Other  Metal  Container  Manufacturing  

Hardware  Manufacturing  

Spring  (Heavy  Gauge)  Manufacturing 

Spring  (Light  Gauge)  Manufacturing  

Other  Fabricated  Wire  Product  Manufacturing 

Machine  Shops 

Preciston  Tumed  Product  Manufacturing  

Bolt,  Nut,  Screw,  Rivet  and  Washer  Manufacturing 

Metal  Heat  Treating  - ■ 

Metal  Coating,  Engraving  (except  Jewelry  and  Silvenware),  and  Allied  Servk^s  to  Manufac- 
turers. 

Electroplating,  Plating,  Polishing,  Anodizing  and  Coloring  

Industrial  Valve  Manufacturing  

Fluid  Power  Valve  and  Hose  Fitting  Manufacturing 

Plumbing  Fixture  Fitting  and  Trim  Manufacturing  

Other  Metal  Valve  and  Pipe  Fitting  Manufacturing  

Ball  and  Roller  Bearing  Manufacturing 

Small  Arms  Ammunition  Manufacturing  

Ammunition  (except  Small  Amns)  Manufacturing  

Small  Anns  Manufacturing  

Other  Ordnance  and  Accessories  Manufacturing  

Fabricated  Pipe  and  Pipe  Fitting  Manufacturing  

Industrial  Pattern  Manufacturing 

Enameled  Iron  and  Metal  Sanitary  Ware  Manufacturing  

All  Other  Miscellaneous  Fabricated  Metal  Product  Manufacturing  


500 
500 
SDO 

500 
SOO 
SOO 

500 
500 
SOO 
SOO 

SOO 
SOO 
500 
SOO 
SOO 
SOO 
SOO 
500 
1,000 
SOO 
500 
500 
500 
500 
500 
500 
500 
750 
500 

500 

500 

500 

500 

500 

750 

1,000 

1,500 

1.000 

500 

500 

500 

750 

500 


Subsector  333— Machinery  Manufacturing" 


333111  I  Farm  Machinery  and  Equipment  Manufacturing 


500 


I 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


333112 
333120 
333131 
333132 
333210 
333220 
333291 
333292 
333293 
333294 
333295 
333298 
333311 
333312 
333313 
333314 
333315 
333319 
333411 
333412 
333414 
333415 

333511 
333512 
333513 
333514 
333515 
333516 
333518 
333611 
333612 
333613 
333618 
333911 
333912 
333913 
333921 
333922 
333923 
333924 
333991 
333992 
333993 
333994 
333995 
333996 
333997 
333999 

334111 
334112 
334113 
334119 
334210 
334220 

334290 
334310 
334411 
334412 
334413 
334414 
334415 
334416 
334417 
334418 
334419 


Lawn  and  Garden  Tractor  and  Home  Lawn  and  Garden  Equipment  Manufacturing 

Construction  Machinery  Manufacturing  

Mining  Machinery  and  Equipment  Manufacturing  

OH  and  Gas  Field  Machinery  and  Equipment  Manufacturing  

Sawmill  and  Woodworking  Machinery  Manufacturing 

Plastics  and  Rubt)er  Industry  Machinery  Manufacturing 

Paper  Industry  Machinery  Manufacturing 

Textile  Machinery  Manufacturing 

Printing  Machinery  and  Equipment  Manufacturing  

Food  Product  Machinery  Manufacturing  

Semiconductor  Machinery  Manufacturing  

All  Other  Industrial  Machinery  Manufacturing  

Automatic  Vending  Machine  Manufacturing 

Commercial  Laundry,  Drycleaning  and  Pressing  Machine  Manufacturing  

Office  Machinery  Manufacturing 

Optical  Instrument  and  Lens  Manufacturing  

Photographic  and  Photocopying  Equipment  Manufacturing  

Other  Commercial  and  Service  Industry  Machinery  Manufacturing  

Air  Purification  Equipment  Manufacturing  

Industrial  and  Commercial  Fan  and  Blower  Manufacturing  

Heating  Equipment  (except  Warm  Air  Furnaces)  Manufacturing  

Air-Conditioning  and  Warm  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrig- 
eration Equipment  Manufacturing. 

Industrial  Mold  Manufacturing  

Machine  Tool  (Metal  Cutting  Types)  Manufacturing  

Machine  Tool  (Metal  Forming  Types)  Manufacturing  

Special  Die  and  Tool,  Die  Set,  Jig  and  Fixture  Manufacturing  

Cutting  Tool  and  Machine  Tool  Accessory  Manufacturing  

Rolling  Mill  Machinery  and  Equipment  Manufacturing  

Other  Metalwori<ing  Machinery  Manufacturing 

Turbine  and  Turbine  Generator  Set  Unit  Manufacturing 

Speed  Changer,  Industrial  High-  Speed  Drive  and  Gear  Manufacturing  

Mechanical  Power  Transmission  Equipment  Manufacturing  

Other  Engine  Equipment  Manufacturing  

Pump  and  Pumping  Equipment  Manufacturing 

Air  and  Gas  Compressor  Manufacturing 

Measuring  and  Dispensing  Pump  Manufacturing  

Elevator  and  Moving  Stainway  Manufacturing 

Conveyor  and  Conveying  Equipment  Manufacturing 

Overtiead  Traveling  Crane,  Hoist  and  Monorail  System  Manufacturing  

Industrial  Truck,  Tractor.  Trailer  and  Stacker  Machinery  Manufacturing 

Power-Driven  Hand  Tool  Manufacturing  

Welding  and  SoWering  Equipment  Manufacturing  

Packaging  Machinery  Manufacturing  

Industrial  Process  Fumace  and  Oven  Manufacturing 

Fluid  Power  Cylinder  and  Actuator  Manufacturing 

Fluid  Power  Pump  and  Motor  Manufacturing 

Scale  and  Balance  (except  Laboratory)  Manufacturing  

All  Other  Miscellaneous  General  Purpose  Machinery  Manufacturing  

Subsector  334 — Computer  and  Electronic  Product  Manufacturing" 

Electronk:  Computer  Manufacturing 

Computer  Storage  Device  Manufacturing  

Computer  Terminal  Manufacturing  

Other  Computer  Peripheral  Equipment  Manufacturing  

Telephone  Apparatus  Manufacturing  

Radio  and  Television  Broadcasting  and  Wireless  Communications  Equipment  Manufac- 
turing. 

Other  Communk:ations  Equipment  Manufacturing 

Audk}  and  Video  Equipment  Manufacturing 

Electron  Tube  Manufacturing  

Bare  Printed  Circuit  Board  Manufacturing 

Semkx>nductor  and  Related  Device  Manufacturing  

Electronk:  Capacitor  Manufacturing 

Electrons  Resistor  Manufacturing 

Electronk:  Coil,  Transformer,  and  Other  Inductor  Manufacturing  

Electronk:  Connector  Manufacturing  

Printed  Circuit  AssemWy  (Electronk:  Assembly)  Manufacturing  

Other  Electronk:  Component  Manufacturing  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

emptoyees 


500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
1,000 
500 
500 
500 
SCO 
50Q 
500 
750 

500 
500 
500 
SOD 
500 
500 
500 

1,000 
500 
500 

1,000 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 


1.000 
1.000 
1.000 
1.000 
1,000 
750 

750 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 


NAICS  codes 


334510  . 

334511  . 

334512. 

334513  . 

334514. 

334515. 

334516  . 

334517. 

334518. 

334519. 

334611 

334612 

334613 


335110. 
335121  . 
335122. 
335129  . 

335211  . 

335212  . 
335221  . 
335222. 
335224  . 
335228. 
335311  . 
335312. 
335313. 
335314. 
335911  . 
335912. 
335921 
335929 
335931 
335932 
335991 
335999 


336111  . 

336112  . 
336120. 
336211  . 
336212. 
336213. 
336214. 
336311  . 
336312. 
336321  . 
336322. 
336330. 
336340. 
336350. 
336360. 
336370. 
336391  . 
336399 
336411 
336412 
336413 
336414 
336415 
336419 
336510 
336611 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Electromedkat  and  Electrotherapeutk:  Apparatus  Manufacturing  

Search,  Detection,  Navigation.  Guidance,  Aeronautical,  and  Nautical  System  and  Instm- 

ment  Manufacturing. 
Automatic  Environmental  Control  Manufacturing  for  Residential,  Commercial  and  Appliance 

Use. 
Instmments  and  Related  Products  Manufacturing  for  Measuring,  Displaying,  and  Controlling 

Industrial  Process  Variables. 

Totalizing  Flukl  Meter  and  Counting  Device  Manufacturing  

Instalment  Manufacturing  for  Measuring  and  Testing  Electricity  and  Electrical  Signals  

Analytical  Laboratory  Instrument  Manufacturing  

I  n-adiation  Apparatus  Manufacturing  

Watch,  Clock,  and  Part  Manufacturing 

Other  Measuring  and  Controlling  Device  Manufacturing  

Software  Reproducing  

Prerecorded  Compact  Disc  (except  Software),  Tape,  and  Record  Reproducing 

Magnetic  and  Optical  Recording  Media  Manufacturing  


Subsector  335— Electrical  Equipment,  Appliance  and  Component  Manufacturing* 


Electric  Lamp  Bulb  and  Part  Manufacturing 

Residential  Electric  Lighting  Fixture  Manufacturing 

Commercial,  Industrial  and  Institutional  Electric  Lighting  Fixture  Manufacturing 

Other  Lighting  Equipment  Manufacturing  

Electric  Housewares  and  Household  Fan  Manufacturing  

Household  Vacuum  Cleaner  Manufacturing 

Household  Cooking  Appliance  Manufacturing  

HousehoW  Refrigerator  and  Home  Freezer  Manufacturing  

Household  Laundry  Equipment  Manufacturing  

Other  Major  Household  Appliance  Manufacturing  

Power,  Distribution  and  Specialty  Transformer  Manufacturing  

Motor  and  Generator  Manufacturing  

Switchgear  and  Switchboard  Apparatus  Manufacturing  

Relay  and  Industrial  Control  Manufacturing  

Storage  Battery  Manufacturing 

Primary  Battery  Manufacturing  

Fiber  Optk:  Cable  Manufacturing 

Other  Communk»tion  and  Energy  Wire  Manufacturing  

Current-Carrying  Wiring  Devk:e  Manufacturing 

Noncurrent-Carrying  Wiring  Device  Manufacturing 

Cartx>n  and  Graphite  Product  Manufacturing  

All  Other  Miscellaneous  Electrical  Equipment  and  Component  Manufacturing 


Subsector  336— Transportation  Equipment  Manufacturing* 


Automobile  Manufacturing  

Light  Truck  and  Utility  Vehwie  Manufacturing 

Heavy  Duty  Truck  Manufacturing  

Motor  Vehk:le  Body  Manufacturing  

Tnjck  Trailer  Manufacturing 

Motor  Home  Manufacturing  

Travel  Trailer  and  Camper  Manufacturing  

Carburetor,  Piston,  Piston  Ring  and  Valve  Manufacturing  

Gasoline  Engine  and  Engine  Parts  Manufacturing  

Vehk:ular  Lighting  Equipment  Manufacturing 

Other  Motor  Vehk:le  Electrical  and  Electronic  Equipment  Manufacturing  

Motor  VehKle  Steering  and  Suspension  Components  (except  Spring)  Manufacturing 

Motor  Vehk:le  Brake  System  Manufacturing  

Motor  Vehicle  Transmission  and  Power  Train  Parts  Manufacturing 

Motor  Vehk:le  Seating  and  Interior  Trim  Manufacturing  

Motor  Vehicle  Metal  Stamping  

Motor  Vehcle  Air-Conditioning  Manufacturing  

All  Other  Motor  Vehicle  Parts  Manufacturing 

Aircraft  Manufacturing 

Aircraft  Engine  and  Engine  Paris  Manufacturing  

Other  Aircraft  Part  and  Auxiliary  Equipment  Manufacturing'^  

Guided  Missile  and  Space  VehKle  Manufacturing 

Guided  Missile  and  Space  Vehicle  Propulsion  Unit  and  Propulsion  Unit  Parts  Manufacturing 
Other  Guided  Missile  and  Space  Vehk:le  Parts  and  Auxiliary  Equipment  Manufactunng 

Railroad  Rolling  Stock  Manufacturing  

Ship  Building  and  Repairing  


500 
750 

500 

500 

500 
500 
500 
500 

500 
500 
500 

750 

1.000 


000 
500 
500 
500 

750 

750 
750 
.000 
,000 
500 
750 
,000 
750 
750 
500 
,000 
,000 
,000 
500 
500 
750 
500 


.000 
.000 
,000 
,000 
500 
.000 
500 
500 
750 
500 
750 
750 
750 
750 
500 
500 
750 
750 
.500 
.000 
.000 
.000 
.000 
.000 
.000 
.000 


56916  Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002 /Rules  and  Regulations 


Federal  Register / Vol.  67,  No.  173 /Friday,  September  6,  2002 /Rules  and  Regulations  56917 


56916  Federal  Register/ Vol.  67,  No.  173 /Friday,  September  6,  2002 /Rules  and  Regulations 

Small  Business  Size  Standards  by  NAICS  Industry— Continued 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6.  2002 /Rules  and  Regulations  56917 


NAICS  codes 


336612 
336991 
336992 
336999 


NAICS  U.S.  industry  title 


Boat  Building 

Motorcycle,  Bicycle  and  Parts  Manufacturing  

Military  Armored  Vehicle,  Tank  and  Tank  Component  Manufacturing 
All  Other  Transportation  Equipment  Manufacturing  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


500 

500 

1,000 

500 


Subsector  337 — Furniture  and  Related  Product  Manufacturing 


337110 
337121 
337122 
337124 
337125 . 
337127  . 
337129  . 

337211  . 

337212  . 

337214  . 

337215  . 
337910  . 
337920  . 


Wood  Kitchen  Cabinet  and  Counter  Top  Manufacturing  

Upholstered  Household  Fumiture  Manufacturing 

Nonupholstered  Wood  Household  Fumiture  Manufacturing  

Metal  Household  Fumiture  Manufacturing  

Household  Fumiture  (except  Wood  and  Metal)  Manufacturing  

Institutional  Fumiture  Manufacturing  

Wood  Television,  Radio,  and  Sewing  Machine  Cabinet  Manufacturing 

Wood  Office  Furniture  Manufacturing  

Custom  Architectural  Woodwork  and  Millwork  Manufacturing  

Office  Furniture  (Except  Wood)  Manufacturing  

Showcase,  Partition,  Shelving,  and  Locker  Manufacturing 

Mattress  Manufacturing  

Blind  and  Shade  Manufacturing  


500 
500 
SOD 

SCO 
500 
500 
500 
500 
SCO 
SCO 
500 
SOO 
500 


Subsector  339 — Miscellaneous  Manufacturing 


339111 

339112 

339113 

339114 

339115 

339116 

339911 

339912 

339913 

339914 

339920. 

339931  . 

339932. 

339941  . 

339942  . 
339943. 
339944. 
339950. 

339991  . 

339992  . 
339993. 
339994. 
339995. 
339999. 


Laboratory  Apparatus  and  Furniture  Manufacturing  .. 

Surgk:al  and  Medical  Instrument  Manufacturing  

Surgical  Appliance  and  Supplies  Manufacturing 

Dental  Equipment  and  Supplies  Manufacturing  

Ophthalmic  Goods  Manufacturing  

Dental  Laboratories 

Jewelry  (except  Costume)  Manufacturing  

Silvenware  and  Hollowware  Manufacturing  

Jewelers'  Material  and  Lapidary  Work  Manufacturing 

Costume  Jewelry  and  Novelty  Manufacturing 

Sporting  and  Athletic  Goods  Manufacturing 

Doll  and  Stuffed  Toy  Manufacturing 

Game,  Toy,  and  Children's  Vehicle  Manufacturing 

Pen  and  Mechanical  Pencil  Manufacturing  

Lead  Pencil  and  Art  Good  Manufacturing  

Marking  Device  Manufacturing  

Carbon  Paper  and  Inked  Ribbon  Manufacturing 

Sign  Manufacturing 

Gasket,  Packing,  and  Sealing  Device  Manufacturing  . 

Musical  Instrument  Manufacturing 

Fastener,  Button,  Needle  and  Pin  Manufacturing  

Broom,  Brush  and  Mop  Manufacturing  

Burial  Casket  Manufacturing  

All  Other  Miscellaneous  Manufacturing 


500 
500 
500 
500 
SOO 
500 
500 
SOO 
SOO 
SOO 
SOO 
500 
500 
500 
SOO 
500 
500 
SOO 
SOO 
SOO 
SOO 
SOO 
SOO 
500 


Sector  42— Wholesale  Trade 

(Not  applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies.) 


Subsector  423 — Merchant  Wholesalers,  Durable  Goods 


423110 
423120 
423130 
423140 
423210 
423220 
423310 
423320 
423330 
423390 
423410 
423420 
423430 
423440 
423450 
423460 
423490 


Automobile  and  Other  Motor  Vehicle  Merchant  Wholesalers  

Motor  Vehicle  Supplies  and  New  Parts  Merchant  Wholesalers  

Tire  and  Tube  Merchant  Wholesalers 

Motor  Vehicle  Parts  (Used)  Merchant  Wholesalers  

Fumiture  Merchant  Wholesalers  

Home  Furnishing  Merchant  Wholesalers  

Lumber,  Plywood,  Millwork,  and  Wood  Panel  Merchant  Wholesalers  

Brick,  Stone,  and  Related  Construction  Material  Merchant  Wholesalers  

Roofing,  Siding,  and  Insulation  Material  Merchant  Wholesalers  

Other  Construction  Material  Merchant  Wholesalers  

Photographic  Equipment  and  Supplies  Merchant  Wholesalers  

Office  Equipment  Merchant  Wholesalers  

Computer  and  Computer  Peripheral  Equipment  and  Software  Merchant  Wholesalers 

Other  Commercial  Equipment  Merchant  Wholesalers  

Medrcal,  Dental,  and  Hospital  Equipment  and  Supplies  Merchant  Wholesalers 

Ophthalmic  Goods  Merchant  Wholesalers  

Other  Professional  Equipment  and  Supplies  Merchant  Wholesalers  


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


NAICS  codes 


423510  . 
423520  . 
423610  . 

423620  . 

423690. 

423710  . 

423720  . 

423730  . 

423740  . 

423810  . 

423820  . 

423830. 

423840. 

423850 

423860 

423910 

423920 

423930 

423940 

423990 


424110. 
424120  . 
424130  . 
424210  . 
424310  . 
424320  . 
424330  . 
424340  . 
424410  . 
424420  . 
424430. 
424440. 
424450. 
424460. 
424470  . 
424480  . 
424490. 
424510  . 
424520  . 
424590  . 
424610  . 
424690. 
424710  . 
424720  . 

424810  . 

424820  . 

424910 

424920 

424930 

424940 

424950 

424990 


425110 
425120 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt)er  of 

employees 


Metal  Service  Centers  and  Other  Metal  Merchant  Wholesalers 

Coal  and  Other  Mineral  and  Ore  Merchant  Wholesalers 

Electrical  Apparatus  and  Equipment,  Wiring  Supplies,  and  Related  Equipment  Merchant 
Wholesalers. 

Electrical  and  Electronic  Appliance,  Television,  and  Radio  Set  Merchant  Wholesalers  

Other  Electronic  Parts  and  Equipment  Merchant  Wholesalers 

Hardware  Merchant  Wholesalers  

Plumbing  and  Heating  Equipment  and  Supplies  (Hydronics)  Merchant  Wholesalers  

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies  Merchant  Wholesalers  

Refrigeration  Equipment  and  Supplies  Merchant  Wholesalers 

Construction  and  Mining  (except  Oil  Well)  Machinery  and  Equipment  Merchant  Wholesalers 

Farm  and  Garden  Machinery  and  Equipnient  Merchant  Wholesalers 

Industrial  Machinery  and  Equipment  Merchant  Wholesalers 

Industrial  Supplies  Merchant  Wholesalers  

Service  Establishment  Equipment  and  Supplies  Merchant  Wholesalers  

Transportation  Equipment  and  Supplies  (except  Motor  Vehicle)  Merchant  Wholesalers  

Sporting  and  Recreational  Goods  and  Supplies  Merchant  Wholesalers 

Toy  and  Hobby  Goods  and  Supplies  Merchant  Wholesalers  

Recyclable  Material  Merchant  Wholesalers  

Jewelry,  Watch,  Precious  Stone,  and  Precious  Metal  Merchant  Wholesalers  

Other  Miscellaneous  Durable  Goods  Merchant  Wholesalers 


Subsector  424— Merchant  Wholesalers,  Nondurable  Goods 


Printing  and  Writing  Paper  Merchant  Wholesalers  

Stationary  and  Office  Supplies  Merchant  Wholesalers 

Industrial  and  Personal  Service  Paper  Merchant  Wholesalers 

Drugs  and  Druggists'  Sundries  Merchant  Wholesalers  

Piece  Goods,  Notions,  and  Other  Dry  Goods  Merchant  Wholesalers 

Men's  and  Boys'  Clothing  and  Furnishings  Merchant  Wholesalers 

Women's,  Children's,  and  Infants'  Clothing  and  Accessones  Merchant  Wholesalers  

Footwear  Merchant  Wholesalers 

General  Line  Grocery  Merchant  Wholesalers  

Packaged  Frozen  Food  Merchant  Wholesalers 

Dairy  Product  (except  Dried  or  Canned)  Merchant  Wholesalers 

Poultry  and  Poultry  Product  Merchant  Wholesalers  

Confectionery  Merchant  Wholesalers 

Fish  and  Seafood  Merchant  Wholesalers  

Meat  and  Meat  Product  Merchant  Wholesalers 

Fresh  Fmit  and  Vegetable  Merchant  Wholesalers 

Other  Grocery  and  Related  Products  Merchant  Wholesalers 

Grain  and  Field  Bean  Merchant  Wholesalers  

Livestock  Merchant  Wholesalers 

Other  Famn  Product  Raw  Material  Merchant  Wholesalers  

Plastics  Materials  and  Basic  Forms  and  Shapes  Merchant  Wholesalers  

Other  Chemical  and  Allied  Products  Merchant  Wholesalers 

Petroleum  Bulk  Stations  and  Terminals  

Petroleum  and  Petroleum  Products  Merchant  Wholesalers  (except  Bulk  Stations  and  Ter- 
minals). 

Beer  and  Ale  Merchant  Wholesalers 

Wine  and  Distilled  Alcoholic  Beverage  Merchant  Wholesalers  , 

Fann  Supplies  Merchant  Wholesalers  

Book,  Periodical,  and  Newspaper  Merchant  Wholesalers  

Flower,  Nursery  Stock,  and  Florists'  Supplies  Merchant  Wholesalers  

Tobacco  and  Tobacco  Product  Merchant  Wholesalers  

Paint,  Varnish,  and  Supplies  Merchant  Wholesalers  

Other  Miscellaneous  Nondurable  Goods  Merchant  Wholesalers  


Subsector  425— Wholesale  Electronic  Markets  and  Agents  and  Brokers 


Business  to  Business  Electronic  Mari<ets 
Wholesale  Trade  Agents  and  Brokers  .... 


100 
100 
100 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


100 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 

100 
100 
100 
100 
100 
100 
100 
100 


100 
100 


Sectors  44-45— Retail  Trade 

(Not  applicable  to  Govemment  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies.) 


Subsector  441— Motor  Vehicle  and  Parts  Dealers 


441110 
441120 


New  Car  Dealers  . 
Used  Car  Dealers 


S24.5 
$19.5 
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NAICS  codes 


441210  

441221 

441222  

441229  

EXCEPT 

441310  

441320  


NAICS  U.S.  Industry  title 


Recreational  Vehicle  Dealers  

Motorcycle  Dealers  

Boat  Dealers  

All  Ottier  Motor  Vehicle  Dealers 

Aircraft  Dealers,  Retail 

Automotive  Parts  and  Accessories  Stores 
Tire  Dealers  


Size  standards 

in  millions  of 

dollars 


Subsector  442 — Furniture  and  Home  Furnishings  Stores 


442110 
442210 
442291 
442299 


443111 
443112 
443120 
443130 


444110 
444120 
444130 
444190 
444210 
444220 


445110 
445120 
445210 
445220 
445230 
445291 
445292 
445299 
445310 


446110 
446120 
446130 
446191 
446199 


447110 
447190 


448110 
448120 
448130 
448140 
448150 
448190 
448210 
448310 
448320 


Fumiture  Stores  

Floor  Covering  Stores 

Window  Treatment  Stores  

All  Other  Home  Fumishings  Stores 


Subsector  443 — Electronics  and  Appliance  Stores 


Household  Appliance  Stores  

Radio,  Television  and  Other  Electronics  Stores 

Computer  and  Software  Stores  

Camera  and  Photographic  Supplies  Stores  


Subsector  444 — Building  Material  and  Garden  Equipment  and  Supplies  Dealers 


Home  Centers 

Paint  and  Wallpaper  Stores 

Hardware  Stores 

Other  Building  Material  Dealers  ... 
Outdoor  Power  Equipment  Stores 
Nursery  and  Garden  Centers  


Subsector  445 — Food  and  Beverage  Stores 


Supermarkets  and  Other  Grocery  (except  Convenience)  Stores 

Convenience  Stores  

Meat  Markets  

Fish  and  Seafood  Markets  

Fruit  and  Vegetable  Markets  

Baked  Goods  Stores  

Confectionery  and  Nut  Stores  

All  Other  Specialty  Food  Stores  

Beer,  Wine  and  Liquor  Stores  


Subsector  446 — Health  and  Personal  Care  Stores 


Pharmacies  and  Drug  Stores  

Cosmetics,  Beauty  Supplies  and  Perfume  Stores 

Optkal  Goods  Stores  

Food  (Health)  Supplement  Stores  

All  Other  Health  and  Personal  Care  Stores  


Subsector  447 — Gasoline  Stations 


Gasoline  Stations  with  Convenience  Stores 
Other  Gasoline  Stations  


Subsector  448 — Clothing  and  Clothing  Accessories  Stores 


Men's  Cktthing  Stores  

Women's  Cksthing  Stores  

Chlklren's  and  Infants'  Clothing  Stores 

Family  Ctothing  Stores  

Clothing  Accessories  Stores 

Other  Ctothing  Stores  

Shoe  Stores  

Jewelry  Stores  

Luggage  and  Leather  Goods  Stores  .... 


Subsector  451— Sporting  Good,  Hobby,  Book  and  Music  Stores 


$6.0 
$6.0 
$6.0 
$6.0 
$8.5 
$6.0 
$6.0 


Size  standards 

in  number  of 

empkjyees 


$23.0 
$7.5 
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Small  Business  Size  Standards  by  NA<CS  Industry— Continued 


NAICS  codes 


451120  . 
451130  . 
451140  . 

451211  . 

451212  . 
451220 

452111 
452112 
452910 
452990 

453110 
453210 
453220 
453310 
453910 
453920 
453930 
453991 
453998 
454111 
454112 
454113 
454210 
454311 
454312 
454319 
454390 


481111  

481112  

481211  

EXCEPT, 

481212  

EXCEPT, 

481219  


482111 
482112 


483111 
483112 
483113 
483114 
48321 1 
483212 


451110 I  Sporting  Goods  Stores 


$6.0 


484110. 

484121  . 

484122 

484210 

484220 

484230 


NAICS  U.S.  industry  title 


Size  standards 

in  niilKons  ot 

dollars 


Size  standards 

in  numt)er  of 

employees 


Hobby,  Toy  and  Game  Stores 

Sewing,  Needlework  and  Piece  Goods  Stores  

Musical  Instrument  and  Supplies  Stores 

Book  Stores  

News  Dealers  and  Newsstands  

Prerecorded  Tape,  Compact  Disc  and  Record  Stores  

Subsector  452— General  Merchandise  Stores 

Department  Stores  (except  Discount  Department  Stores) 

Discount  Department  Stores  

Warehouse  Clubs  and  Superstores  

All  Other  General  Merchandise  Stores 

Subsector  453— Miscellaneous  Store  Retailers 

Florists 

Otfk:e  Supplies  and  Stationery  Stores  

Gift,  Novelty  and  Souvenir  Stores  

Used  Merchandise  Stores  

Pet  and  Pet  Supplies  Stores  

Art  Dealers 

Manufactured  (Mobile)  Home  Dealers  

Tobacco  Stores 

All  Other  Miscellaneous  Store  Retailers  (except  Tobacco  Stores) 

Electronic  Shopping 

Electronic  Auctions  

Mail-Order  Houses 

Vending  Machine  Operators 

Heating  Oil  Dealers  

Uquefied  Petroleum  Gas  (Bottled  Gas)  Dealers 

Other  Fuel  Dealers  

Other  Direct  Selling  Establishments 

Sectors  48-49— Transportation 
Subsector  481— Air  Transportation 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


$230 

$23.0 

$23.0 

$9.5 


$6. 

$6. 

$6. 

$6. 

$6 

$6 

$11 

$6 

$6 

$21 

$21 

$21 

$6 

$10 

$6 

$6 

$6 


Scheduled  Passenger  Air  Transportation 

Scheduled  Freight  Air  Transportation 

Nonscheduled  Chartered  Passenger  Air  Transportation  

Offshore  Marine  Air  Transportation  Services  

Nonscheduled  Chartered  Freight  Air  Transportation  

Offshore  Marine  Air  Transportation  Services  

Other  Nonscheduled  Air  Transportatwn 

Subsector  482— Rail  Transportation 

Line-Haul  Railroads  

Short  Line  Railroads 

Subsector  483— Water  Transportation  ^^ 

Deep  Sea  Freight  Transportation  

Deep  Sea  Passenger  Transportation  

Coastal  and  Great  Lakes  Freight  Transportation 

Coastal  and  Great  Lakes  Passenger  Transportation  

Inland  Water  Freight  Transportatwn 

Inland  Water  Passenger  Transportation 

Subsector  484— Truck  Transportation 

General  Freight  Trucking,  Local  

General  Freight  Tmcking,  Long-Distance,  Truckload  

General  Freight  Tmcking,  Long-Distance,  Less  Than  Truckload  

Used  Household  and  Office  Goods  Moving 

Specialized  Freight  (except  Used  Goods)  Trucking,  Local 

Specialized  Freight  (except  Used  Goods)  Trucking,  Long-Distance 


$23.5 


$23.5 
$60 


1,500 
1,500 
1.500 


1.500 


,500 
500 


500 

SCO 
SCO 
500 
500 

500 


$21.5 
$21  5 
$21  5 
$21  5 
$21.5 
$21.5 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


485111 
485112 
485113 
485119 
485210 
485310 
485320 
485410 
485510 
485991 
485999 


486110 
486210 
486910 
486990 


487110 
487210 
487990 


488111  

488119 

488190  

488210 

488310 

488320 

488330 

488390 

488410  

488490  

488510 

EXCEPT, 

488991  

488999  


491110 


492110 
492210 


493110 
493120 
493130 
493190 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Subsector  485— Transit  and  Ground  Passenger  Transportation 


Mixed  Mode  Transit  Systems  

Commuter  Rail  Systems 

Bus  and  Motor  Vehicle  Transit  Systems  

Other  Urban  Transit  Systems 

Interurban  and  Rural  Bus  Transportation 

Taxi  Service  

Limousine  Service  

School  and  Employee  Bus  Transportation 

Ctiarler  Bus  Industry 

Special  Needs  Transportation  

Ail  Other  Transit  and  Ground  Passenger  Transportation 


Subsector  486— Pipeline  Transportation 


Rpeline  Transportation  of  Crude  Oil  

Pipeline  Transportation  of  Natural  Gas  

Pipeline  Transportation  of  Refined  Petroleum  Products 
Ail  Other  Pipeline  Transportation  


Sut>sector  487— Scenic  and  Sightseeing  Transportation 


Scenic  and  Sightseeing  Transportation,  Land  . 
Scenic  and  Sightseeing  Transportation,  Water 
Scenic  and  Sightseeing  Transportation,  Other 


Subsector  488— Support  Activities  for  Transportation 


Air  Traffic  Control 

Other  Airport  Operations  

Other  Support  Activities  for  Air  Transportation  

Support  Activities  for  Rail  Transportation 

Port  and  Harbor  Operations  

Manne  Cargo  Handling 

Navigational  Services  to  Shipping  

Other  Support  Activities  for  Water  Transportation  

Motor  Vehicle  Towing  

Ottier  Support  Activities  for  Road  Transportation  

Freight  Transporlation  Arrangement'" 

Non-Vessel  Owning  Common  Carriers  and  Household  Goods  Forwarders 

Packing  and  Crating  

All  Other  Support  Activities  for  Transportation  


Subsector  491— Postal  Service 


Postal  Service 


Subsector  492— Couriers  and  lyiessengers 


Couriers  

Local  Messengers  and  Local  Delivery 


Subsector  493— Warehousing  and  Storage 


General  Warehousing  and  Storage 

Refrigerated  Warehousing  and  Storage  .. 
Farm  Product  Warehousing  and  Storage 
Ottier  Warehousing  and  Storage 


Sector  51 — Information 


Subsector  511— Publishing  industries  (except  internet) 


511110 Newspaper  Publishers 

511120 Periodical  Publishers    . 

511130  

511140  

511191  

511199  

511210  


Book  Publishers 

Directory  and  Mailing  List  Publishers 

Greeting  Card  Publishers  

All  Other  Publishers 

Software  Publishers 


$6.0 
$29.0 


$6.0 


$21.5 


$21.0 


1,500 
1,500 


1,500 


500 
500 
500 
500 
500 
500 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numtjer  o1 

employees 


Subsector  512— Motion  Picture  and  Sound  Recording  Industries 


512110. 
512120  . 

512131  . 

512132  . 
512191 
512199 
512210 
512220 
512230 
512240 
512290 


Motion  Picture  and  Video  Production  

Motion  Picture  and  Video  Distrittution  

Motion  Picture  Theaters  (except  Drive-Ins) 

Drive-ln  Motion  Picture  Theaters 

Teleproduction  and  Other  Postproduction  Sen/ices 

Other  Motion  Picture  and  Video  Industries  

Record  Production  

Integrated  Record  Production/Distribution 

Music  Publishers 

Sound  Recording  Studios 

Other  Sound  Recording  Industries  


$250 
$250 
$60 
$60 
$250 
$60 
$60 


$60 
$6.0 


Subsector  515 — Broadcasting  (except  Internet) 


515111 
515112 
515120 
515210 


Radio  Networi<s  

Radio  Stations  

Television  Broadcasting 

Cable  and  Other  Subscription  Programming 


$60 

$60 

$120 

$12.5 


Subsector  516— Internet  Publishing  and  Broadcasting 


516110 


Intemet  Publishing  and  Broadcasting 


Subsector  517— Telecommunications 


517110 
517211 
517212 
517310 
517410 
517510 
517910 


Wired  Telecommunications  Carriers  

Paging 

Cellular  and  Other  Wireless  Tetecommunkations 

Telecommunteatk)ns  Resellers 

Satellite  Teiecommunkatrons  

Cable  and  Other  Program  Distribution  

Other  Teiecommunkatkjns 


$12.5 
$12.5 
$12.5 


Subsector  518— Intemet  Service  Providers,  Web  Search  Portals,  and  Data  Processing  Services 


Intemet  Servk»  Providers 
Web  Search  Portals 


518111  

518112  

518210 I  Data  Processing,  Hosting,  and  Related  Sendees 


$21.0 

$6.0 

$21  0 


Subsector  519— Other  Information  Services 


519110 
519120 
519190 


News  Syndk^ates  

Libraries  and  Archives 

Ail  Other  Information  Services 


$6.0 
$6.0 
$6.0 


Sector  52 — Finance  and  Insurance 


Sut)sector  522— Credit  Intermediation  and  Related  Activities 


522110. 

522120  . 

522130  . 

522190  . 

522210  . 

522220  . 
522291  . 
522292 
522293 

522294 
522298 
522310 
522320 


Commercial  Banking^  

Savings  institutions  ^ 

Credit  Unions^ 

Other  Depository  Credit  Intermediation  ^ 
Credit  Card  issuing^ 


Sales  Financing  

Consumer  Lending  

Real  Estate  Credit  

Intematkxial  Trade  Financing  « 


Secondary  Maritet  Financing 

Aii  Other  Non-Depository  Credit  Intermediation 

Mortgage  and  Nonmortgage  Loan  Brokers 

Financial  Transactkms  Processing,  Reserve,  and  Clearing  House  Activities 


$150 
$150 
$150 
$150 
$150 

$150 


million  in 

assets  8 

million  in 

assets  8 

million  in 

assets  8 

million  in 

assets  8 

million  in 

assets  s 

$60 

$6.0 

$6.0 

million  in 

assets  8 

$6.0 

$6.0 

$60 

$6.0 


750 
500 


500 


1,500 
1.500 
1.500 
1.500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  Industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt)er  of 

employees 


522390 

523110 
523120 
523130 
523140 
523210 
523910 
523920 
523930 
523991 
523999 

524113 
524114 
524126 
524127 
524128 
524130 
524210 
524291 
524292 
524298 

525110 
525120 
525190 
525910 
525920 
525930 
525990 


Other  Activities  Related  to  Credit  Intermediation  

Subsector  523 — Financial  Investments  and  Related  Activities 

Investment  Banking  and  Securities  Dealing 

Securities  Brokerage  

Commodity  Contracts  Dealing  

Commodity  Contracts  Brokerage  

Securities  and  Commodity  Exctianges 

Miscellaneous  Intermediation  

Portfolio  Management 

Investment  Advice  

Trust,  Fiduciary  and  Custody  Activities  

Miscellaneous  Financial  Investment  Activities  

Subsector  524 — Insurance  Carriers  and  Related  Activities 

Direct  Life  Insurance  Camers 

Direct  Health  and  Medical  Insurance  Camers  

Direct  Property  and  Casualty  Insurance  Carriers  

Direct  Title  Insurance  Carriers 

Other  Direct  Insurance  (except  Life,  Health  and  Medical)  Carriers 

Reinsurance  Carriers 

Insurance  Agencies  and  Brokerages  

Claims  Adjusting  

Third  Party  Administration  of  Insurance  and  Pension  Funds  

All  Other  Insurance  Related  Activities 

Subsector  525 — Funds,  Trusts  and  Other  Financial  Vehicles 

Pension  Funds 

Health  and  Welfare  Funds 

Other  Insurance  Funds 

Open-End  Investment  Funds 

Tnjsts,  Estates,  and  Agency  Accounts  

Real  Estate  Investment  Trusts  

Other  Financial  Vehicles 


$6.0 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


$6.0 
$6.0 

$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


1,500 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


Sector  53 — Real  Estate  and  Rental  and  Leasing 


Subsector  531 — Real  Estate 


531110  

531120  

531130  

531190  

EXCEPT. 
531210 

531311  

531312  

531320  

531390 

532111  

532112  

532120  

532210  

532220  

532230  

532291  

532292  

532299  

532310 

532411  

532412  

532420  

532490  


Lessors  of  Residential  Buildings  and  Dwellings 

Lessors  of  Nonresidential  Buildings  (except  MIniwarehouses)  

Lessors  of  Miniwarehouses  and  Self  Storage  Units  *.... 

Lessors  of  Other  Real  Estate  Property  

Leasing  of  Building  Space  to  Federal  Government  by  Owners 

Offices  of  Real  Estate  Agents  and  Brokers^  

Residential  Property  Managers  ^° 

Nonresidential  Property  Managers  

Offices  of  Real  Estate  Appraisers  

Other  Activities  Related  to  Real  Estate 

1  Subsector  532— Rental  and  Leasing  Services 

Passenger  Car  Rental  

Passenger  Car  Leasing  

Truck,  Utility  Trailer,  and  RV  (Recreational  Vehicle)  Rental  and  Leasing 

Consumer  Electronics  and  Appliances  Rental  

Formal  Wear  and  Costume  Rental 

Video  Tape  and  Disc  Rental  

Home  Health  Equipment  Rental  

Recreational  Goods  Rental  

All  Other  Consumer  Goods  Rental 

General  Rental  Centers 

Commercial  Air,  Rail,  and  Water  Transportation  Equipment  Rental  and  Leasing  .. 
Construction,  Mining  and  Forestry  Machinery  and  Equipment  Rental  and  Leasing 

Office  Machinery  and  Equipment  Rental  and  Leasing 

Other  Commercial  and  Industrial  Machinery  and  Equipment  Rental  and  Leasing  .. 


$6.0 

$6.0 

$21.5 

$6.0 

9$17.5 


10$1 

$1 
$1 
$1 
$1 


$21.5 

$21.5 

$21.5 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$21.0 

$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt)er  of 

employees 


533110 


Subsector  533— Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Works) 


Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Wori<s) 


Sector  54— Professional,  Scientific  and  Technical  Services 


Subsector  541— Professional,  Scientific  and  Technical  Services 


541110  

541191  

541199  

541211  

541213  

541214  

541219  

541310  

541320  

541330  

EXCEPT, 
EXCEPT, 

EXCEPT, 
541340  

EXCEPT, 

541350  

541360  

541370  

541380  

541410  

541420  

541430 

541490  

541511  

541512  

541513  

541519  

541611  

541612  

541613  

541614  

541618  

541620  

541690  

541710  

EXCEPT, 
EXCEPT, 
EXCEPT, 

541720  

541810  

541820  

541830  

541840  

541850  

541860  

541870  

541890  

541910  

541921  

541922  

541930  

541940  

541990  


Offteesof  Lawyers 

Title  Abstract  and  Settlement  Offices 

Another  Legal  Services 

Offices  of  Certified  Public  Accountants  

Tax  Preparation  Services  

Payroll  Services  

Other  Accounting  Services  

Architectural  Services  

Landscape  Architectural  Services  

Engineering  Services 

Military  and  Aerospace  Equipment  and  Military  Weapons 

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy 

Policy  Act  of  1992. 

Marine  Engineering  and  Naval  Architecture 

Drafting  Services  

Map  Drafting  

Building  Inspection  Services 

Geophysical  Surveying  and  Mapping  Services 

Surveying  and  Mapping  (except  Geophysical)  Services 

Testing  Laboratories  ~ 

Interior  Design  Services  

Industrial  Design  Services  

Graphic  Design  Services  

Other  Specialized  Design  Sen/ices 

Custom  Computer  Programming  Services 

Computer  Systems  Design  Services 

Computer  Facilities  Management  Services 

Other  Computer  Related  Services  

Administrative  Management  and  General  Management  Consulting  Services 

Human  Resources  and  Executive  Search  Consulting  Servk^s  

Mari(eting  Consulting  Services 

Process,  Physical  Distribution  and  Logistics  Consulting  Services 

Other  Management  Consulting  Services 

Environmental  Consulting  Services 

Other  Scientific  and  Technical  Consulting  Services  

Research  and  Development  in  the  Physical,  Engineering,  and  Life  Sciences^^  

Aircraft 

Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engine  Parts 

Space  Vehicles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulsion  Units  Parts. 

and  their  Auxiliary  Equipment  and  Parts. 

Research  and  Development  in  the  Social  Sciences  and  Humanities 

Advertising  Agencies^"  

Publk;  Relations  Agencies < 

Media  Buying  Agencies  

Media  Representatives  

Display  Advertising  

Direct  Mail  Advertising 

Advertising  Material  Distribution  Services  

Other  Services  Related  to  Advertising  

Mari<eting  Research  and  Public  Opinion  Polling 

Photography  Studios,  Portrait 

Commercial  Photography  

Translation  and  Interpretation  Services 

Veterinary  Services 

All  Other  Professional,  Scientific  and  Technical  Services  


Sector  55— Management  of  Companies  and  Enterprises 


Subsector  551— Management  of  Companies  and  Enterprises 


551111 
551112 


Offk:es  of  Bank  Holding  Companies 
Offices  of  Ottier  Holding  Companies 


S6.0 


S6.0 
S6.0 

sec 

S70 
S6.0 
$7.0 
$7.0 

S4.0 

S6.0 

S4.0 

$23.0 

$23.0 

S15.5 
S6.0 
S4.0 
S6.0 
$4.0 
$4.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$21.0 
$21.0 
$21.0 
$21.0 
$6.0 
S6.0 
$60 
S6.0 
S6.0 
$6.0 
S6.0 


$6.0 

'o$6.0 
S6.0 
S6.0 
S6.0 
S6.0 
S6,0 
S60 
S60 

sec 
see 

S6.0 

see 

S6.0 
S6.0 


$6.0 
$6.0 


"500 
1,500 
1.000 
1,000 
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NAICS  codes 


NAICS  U.S.  industry  title 


Size  standaitJs 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Sector  56— Administrative  and  Support,  Waste  Management  and  Remediation  Services 


Subsectof  561 — Administrative  and  Support  Services 


561110  

561210  

EXCEPT. 

561310  

561320  

561330  

561410  

561421  

561422  

561431  

561439  

561440  

561450  

561491  

561492  

561499  

561510  

561520  

561591  

561599  

561611  

561612  

561613  

561621  

561622  

561710  

561720  

561730  

561740  

561790  

561910  

561920  

561990  


Office  Administrative  Services 

Facilities  Support  Services^^  

Base  Maintenance^^  

Employment  Placement  Agencies  

Temporary  Help  Services  

Employee  Leasing  Services  

Document  Preparation  Services  

Telephone  Answering  Services  

Telemarketing  Bureaus 

Private  Mail  Centers  

Other  Business  Service  Centers  (including  Copy  Shops) 

Collection  Agencies  

Credit  Bureaus 

Repossession  Services  

Court  Reporting  and  Stenotype  Services 

All  Other  Business  Support  Services  

Travel  Agencies'° 

Tour  Operators  

Convention  and  Visitors  Bureaus  

All  Other  Travel  Arrangement  and  Reservation  Sen/ices 

Investigation  Services  

Security  Guards  and  Patrol  Services  

Armored  Car  Services  

Security  Systems  Services  (except  Locksmiths) 

Locksmiths  

Exterminating  and  Pest  Control  Services 

Janitorial  Services 

Landscaping  Services 

Carpet  and  Upholstery  Cleaning  Services  

Other  Services  to  Buildings  and  Dwellings  

Packaging  and  Labeling  Services  

Convention  and  Trade  Show  Organizers^° 

All  Other  Support  Services  


Subsector  562 — Waste  Management  and  Remediation  Services 


562111  

562112  

562119  

562211  

562212  

562213  

562219  

562910  

EXCEPT. 

562920  

562991  

562998  


Solid  Waste  Collection 

Hazardous  Waste  Collection  

Other  Waste  Collection 

Hazardous  Waste  Treatment  and  Disposal  

Solid  Waste  Landfill  

Solid  Waste  Combustors  and  Incinerators 

Other  Nonhazardous  Waste  Treatment  and  Disposal  .. 

Remediation  Services  

Environmental  Remediation  Services"* 

Materials  Recovery  Facilities  

Septic  Tank  and  Related  Services  

All  Other  Miscellaneous  Waste  Management  Services 


Sector  61 — Educational  Services 


611110 


Subsector  611 — Educational  Services 

Elementary  and  Secondary  Schools  

Junior  Colleges  

Colleges,  Universities  and  Professional  Schools  

Business  and  Secretarial  Schools 

Computer  Training  

Professional  and  Management  Development  Training  

Cosmetology  and  Barber  Schools  

Flight  Training  

Apprenticeship  Training  

Other  Technical  and  Trade  Schools 

Fine  Arts  Schools  

Sports  and  Recreation  Instruction  

Language  Schools  

Exam  Preparation  and  Tutonng  


$6.0 


611210 
611310 
611410 
611420 
611430 
611511 
611512 
611513 
611519 
611610 
611620 
611630 
611691 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$21.5 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


611692 
611699 
611710 


Size  standards    Size  standards 


NAICS  U.S.  Industry  title 


in  millions  of 
dollars 


in  number  of 
employees 


Automobile  Driving  Schools 

All  Other  Miscellaneous  Schools  and  Instruction 
Educational  Support  Services  


Sector  62— Health  Care  and  Social  Assistance 


Subsector  621— Ambulatory  Health  Care  Services 


621111  . 

621112  . 
621210  . 
621310  . 
621320  . 
621330  . 
621340  . 
621391  . 
621399  . 
621410  , 
621420 
621491 
621492 
621493 
621498 
621511 
621512 
621610 
621910 
621991 
621999 

622110 
622210 
622310 

623110 
623210 
623220 
623311 
623312 
623990 

624110 
624120 
624190 
624210 
624221 
624229 
624230 
624310 
624410 


Offtees  of  Physicians  (except  Mental  Health  Specialists)  

Offices  of  Physicians,  Mental  Health  Specialists  

Offices  of  Dentists  

Offices  of  Chiropractors 

Offices  of  Optometrists  

Offices  of  Mental  Health  Practitioners  (except  Physicians)  

Offices  of  Physical,  Occupational  and  Speech  Therapists  and  Audiologists 

Offices  of  Podiatrists 

Offices  of  All  Other  Miscellaneous  Health  Practitioners  

Family  Planning  Centers  

Outpatient  Mental  Health  and  Substance  Abuse  Centers  

HMO  Medical  Centers  

Kidney  Dialysis  Centers 

Freestanding  Ambulatory  Surgical  and  Emergency  Centers  

All  Other  Outpatient  Care  Centers  

Medical  Laboratories  

Diagnostic  Imaging  Centers  

Home  Health  Care  Services 

Ambulance  Services 

Blood  and  Organ  Banks  

All  Other  Miscellaneous  Ambulatory  Health  Care  Sen/ices 


Subsector  622— Hospitals 


General  Medical  and  Surgical  Hospitals  

Psychiatric  and  Substance  Abuse  Hospitals 

Specialty  (except  Psychiatric  and  Substance  Abuse)  Hospitals 


Subsector  623— Nursing  and  Residential  Care  Facilities 


Nursing  Care  Facilities  

Resklential  Mental  Retardation  Facilities  

Residential  Mental  Health  and  Substance  Abuse  Facilities 

Continuing  Care  Retirement  Communities 

Homes  for  the  Ekteriy 

Other  Residential  Care  Facilities 


Subsector  624— Social  Assistance 


Child  and  Youth  Services  

Sen/ices  for  the  Elderiy  and  Persons  with  Disabilities 

Other  Individual  and  Family  Services 

Community  Food  Services  

Temporary  Shelters  

Other  Community  Housing  Servk:es  

Emergency  and  Other  Relief  Services  

Vocational  Rehabilitation  Sen^ices  

Child  D^^y  Care  Services  


Sector  71— Arts,  Entertainment  and  Recreation 


Subsector  711— Performing  Arts,  Spectator  Sports  and  Related  Industries 


711110 
711120 
711130 
711190 
711211 
711212 
711219 
711310 
711320 
711410 


Theater  Companies  and  Dinner  Theaters  : 

Dance  Companies  

Musical  Groups  and  Artists  

Other  Performing  Arts  Companies  

Sports  Teams  and  Clubs 

Race  Tracks 

Other  Spectator  Sports 

Promoters  of  Perfonning  Arts,  Sports  and  Similar  Events  with  Facilities 

Promoters  of  Perfonning  Arts,  Sports  and  Similar  Events  without  Facilities 
Agents  and  Managers  for  Artists,  Athletes,  Entertainers  and  Other  Publk:  Figures 


$6.0 
$6.0 
$6.0 


$8.5 
$8.5 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$8.5 
$85 
$8.5 
$29.0 
$8.5 
$8.5 
$11.5 
$11.5 
$11.5 
$6.0 
$8.5 
$8.5 


■4- 


$29.0 
$29.0 
$29.0 


$11.5 
$8.5 
$6.0 

$11.5 
$6.0 
$6.0 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
S6  0 
$6.0 
$6.0 


$6.0 
$6.0 
$60 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


711510  

712110 j 

712120 I 

712130  

712190  

713110 I 

713120 I 

713210  

713290  

713910  

713920 I 

713930 ! 

713940  

713950 I 

713990  


Independent  Artists,  Writers,  and  Performers  

Subsector  712 — Museums,  Historical  Sites  and  Similar  Institutions 

Museums  

Historical  Sites  

Zoos  and  Botanical  Gardens 

Nature  Parks  and  Ottier  Similar  Institutions 

Subsector  713 — Amusement,  Gambling  and  Recreation  Industries 

Amusement  and  Theme  Parks  

Amusement  Arcades  

Casinos  (except  Casino  Hotels)  

Other  Gambling  Industries 

Golf  Courses  and  Country  Clubs  

Skiing  Facilities  

Marinas  

Fitness  and  Recreational  Sports  Centers  

Bowling  Centers 

All  Otfier  Amusement  and  Recreation  Industries 


$6.0 


Sector  72 — Accommodation  and  Food  Services 


Subsector  721 — Accommodation 


721110 
721120 
721191 
721199 
721211 
721214 
721310 

722110 
722211 
722212 
722213 
722310 
722320 
722330 
722410 


Hotels  (except  Casino  Hotels)  and  Motels 

Casino  Hotels  

Bed  and  Breakfast  Inns  

All  Otfier  Traveler  Accommodation  

RV  (Recreational  Vehicle)  Parks  and  Campgrounds  

Recreational  and  Vacation  Camps  (except  Campgrounds)  

Rooming  and  Boarding  Houses  

Subsector  722— Food  Services  and  Drinking  Places 

Full-Service  Restaurants  

Limited-Service  Restaurants 

Cafeterias 

Snack  and  Nonalcoholic  Beverage  Bars 

Food  Service  Contractors 

Caterers  

Mobile  Food  Services  

Drinking  Places  (Alcoholic  Beverages)  

Sector  81— Other  Services 


811111 
811112 
811113 
811118 
811121 
811122 
811191 
811192 
811198 
811211. 
811212 
811213 
811219 
811310 

811411 
811412 
811420 
811430 
811490 


Subsector  811— Repair  and  Maintenance 

General  Automotive  Repair  

Automotive  Exhaust  System  Repair 

Automotive  Transmission  Repair 

Other  Automotive  Mechanical  and  Electrical  Repair  and  Maintenance 

Automotive  Body,  Paint  and  Interior  Repair  and  Maintenance 

Automotive  Glass  Replacement  Shops 

Automotive  Oil  Change  and  Lubrication  Shops  

Car  Washes  

All  Other  Automotive  Repair  and  Maintenance 

Consumer  Electronics  Repair  and  Maintenance 

Computer  and  Office  Machine  Repair  and  Maintenance 

Communication  Equipment  Repair  and  Maintenance  

Other  Electronic  and  Precision  Equipment  Repair  and  Maintenance 

Commercial  and  Industrial  Machinery  and  Equipment  (except  Automotive  and  Electronic) 
Repair  and  Maintenance. 

Home  and  Garden  Equipment  Repair  and  Maintenance 

Appliance  Repair  and  Maintenance 

Reupholstery  and  Furniture  Repair  

Footwear  and  Leather  Goods  Repair 

Other  Personal  and  Household  Goods  Repair  and  Maintenance  


$6.0 
$6.0 
$6.0 
$6.0 
$17.5 
$6.0 
$6.0 
$6.0 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$21.0 
$6.0 
$6.0 
$6.0 

$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


Subsector  812— Personal  and  Laundry  Services 


812111 

812112 

812113 

812191 

812199 

812210 

812220 

812310 

812320 

812331 

812332 

812910 

812921 

812922 

812930 

812990 

813110 
813211 
813212 
813219 
813311 
813312 
813319 
813410 
813910 
813920 
813930 
813940 
813990 


Bartier  Shops 

Beauty  Salons 

Nail  Salons 

Diet  and  Weight  Reducing  Centers 

Other  Personal  Care  Services 

Funeral  Homes  and  Funeral  Services 

Cemeteries  and  Crematories 

Coin-Operated  Laundries  and  Drycleaners 

Drycleaning  and  Laundry  Servk:es  (except  Coin-Operated) 

Linen  Supply  

Industrial  Launderers  

Pet  Care  (except  Veterinary)  Servk»s 

Photo  Finishing  Laboratories  (except  One-Hour) 

One-Hour  Photo  Finishing 

Parking  Lots  and  Garages 

All  Other  Personal  Servk»s  


$6.0 
$6.0 
S6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$4.0 
$12.0 
$12.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


Subsector  813— Religious,  Grantmaking,  Civic,  Professional  and  Similar  Organizations 


Religtous  Organizations 

Grantmaking  Foundations  

Voluntary  Health  Organizations 

Otfier  Grantmaking  and  Giving  Services 

Human  Rights  Organizatkxis 

Environment,  Conservation  and  WiWItfe  Organizations  

Other  Social  Advocacy  Organizations 

Civic  and  Social  Organizattons 

Business  Associations  

Professional  Organizations 

Labor  Unions  and  Similar  Labor  Organizatktns  

Politk:al  Organizations  

Other  Similar  Organizattons  (except  Business,  Professional,  Labor,  and  Political  Organiza- 
ttons). 


$6.0 
$6.0 
S6.0 
$60 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
S6.0 
$6.0 
$6.0 
$6.0 


Footnotes 

1.  NAICS  codes  221111,  2211J2,  221113, 
221119,  221121,  and  221122— A  firm  is  small 
if,  including  its  affiliates,  it  is  primarily 
engaged  in  the  generation,  transmission,  and/ 
or  distribution  of  electric  energy  for  sale  and 
its  total  electric  output  for  the  preceding 
fiscal  year  did  not  exceed  4  million  megawatt 
hours. 

2.  NAICS  code  237990— Dredging:  To  be 
considered  small  for  purposes  of  Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  volume  dredged  with  its  own 
equipment  or  equipment  owned  by  another 
small  dredging  concern. 

3.  NAICS  code  311421— For  purposes  of 
Government  procurement  for  food  canning 
and  preserving,  the  standard  of  500 
employees  excludes  agricultural  labor  as 
defined  in  3306(k]  of  the  Internal  Revenue 
Code,  26  U.S.C.  3306(k). 

4.  NAICS  code  324110— Fot  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1,500  employees  nor  more 
than  75,000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 
or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 


90  percent  refined  by  the  successful  bidder 
from  either  crude  oil  or  bona  fide  feedstocks. 

5.  NAICS  code  32621  J— For  Government 
procurement,  a  firm  is  small  for  bidding  on 
a  contract  for  pneumatic  tires  within  Census 
Classification  codes  30111  and  30112. 
provided  that: 

(a)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture, 

(b)  The  value  of  pneumatic  tires  within 
Census  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  in  the  United  States  during 
that  period,  and 

(c)  The  value  of  the  principal  product 
which  it  manufactured  or  otherwise 
produced,  or  sold  worldwide  during  the 
preceding  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
manufactured  or  otherwise  produced  or  sold 
in  the  United  States  during  that  period. 

6.  NAICS  Subsectors  333.  334.  335  and 
336 — For  rebuilding  machinery  or  equipment 
on  a  factory  basis,  or  equivalent,  use  the 
NAICS  code  for  a  newly  manufactured 
product.  Concerns  performing  major 
rebuilding  or  overhaul  activities  do  not 


necessarily  have  to  meet  the  criteria  for  being 
a  "manufacturer"  although  the  activities  may 
be  classified  under  a  manufacturing  NAICS 
code.  Ordinary  repair  services  or 
preservation  are  not  considered  rebuilding 

7.  NAICS  rode  J36-JJJ— Contracts  for  the 
rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  (ontract  basis  are 
classified  under  NAICS  code  336413. 

8.  NAICS  Codes  5221  W.  522120.  522 IM). 
522190.  522210  and  522293— .\  finani  jal 
institution's  assets  are  determined  by 
averaging  the  assets  reported  on  its  four 
quarterly  financial  statements  for  the 
preceding  year.  "Assets"  for  the  purposes  of 
this  size  standard  means  the  assets  defined 
according  to  the  Federal  Financial 
Institutions  Examination  Council  1)34  <  all 
report  form. 

9.  NAICS  code  53 1 1 .90— Leasing  of       ^ 
building  space  to  the  Federal  Government  by 
Owners:  For  Government  procurement,  a  size 
standard  of  $17.5  million  in  gross  receipts 
applies  to  the  owners  of  builciing  space 
leased  to  the  Federal  Government.  The 
standard  does  not  apph  to  an  agent. 

10.  NAICS  codes  488510Jpar1l.  531210. 
541810.  561510  and  .561920— As  measured 
by  total  revenues,  but  excluding  funds 
received  in  trust  for  an  unaffiliated  third 
party,  such  as  bookings  or  sales  subiect  to 
commissions.  The  commissions  received  are 
included  as  revenue. 
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11.  NAICS  code  541710— For  research  and 
development  contracts  requiring  the  delivery 
of  a  manufactured  product,  the  appropriate 
size  standard  is  that  of  the  manufacturing 
industry. 

(a)  "Research  and  Development"  means 
laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engineering,  operations, 
systems,  or  other  nonphysical  research;  or 
computer  programming,  data  processing, 
commercial  and/or  medical  laboratory 
testing. 

(b)  For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  §  121.701  of  these  regulations. 

(c)  "Research  and  Development"  for 
guided  missiles  and  space  vehicles  includes 
evaluations  and  simulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missiles  and  spacecraft. 

12.  NAICS  code  561210— Facilities 
Management,  a  component  of  NAICS  561210, 
includes  establishments,  not  classified 
elsewhere,  which  provide  overall 
management  and  personnel  to  perform  a 
variety  of  related  support  services  in 
operating  a  complete  facility  in  or  around  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  famishing  three  or  more 
personnel  supply  services  which  may 
include,  but  are  not  limited  to  secretarial 
services,  typists,  word  processing, 
maintaining  files  and/or  libraries,  telephone 
answering,  switchboard  operation, 
reproduction  or  mimeograph  service,  mailing 
service,  writers,  bookkeeping,  financial  or 
business  management,  public  relations, 
conference  planning,  minor  office  equipment 
maintenance  and  repair,  use  of  information 
systems  (not  programming],  word  processing, 
travel  arrangements,  maintaining  files  and/or 
libraries. 

13.  NAICS  code  238990  (All  Other  Special 
Trade  Contractors)  and  NAICS  code  561210 
(Facilities  Support  Services) — Base 
Maintenance: 

(a)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  (bj 
(below  in  this  endnote)  can  be  identified 
with  a  separate  industry  and  that  activity  (or 
industry)  accounts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  particular 
industry,  and  not  the  base  maintenance  size 
standard. 

(b)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  are 
performed,  these  activities  must  each  be  in  a 
separate  NAICS  code  including,  but  not 
limited  to,  Janitorial  and  Custodial  Service. 
Fire  Prevention  Service,  Messenger  Service, 
Commissary  Service,  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
classified  as  Base  Housing  Maintenance. 
Since  Base  Housing  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 


for  a  contract  to  be  classified  as  "Base 
Maintenance." 

14.  iV/4/CS  5629 10— Environmental 
Remediation  Services: 

(a)  For  SBA  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  be 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to, 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feasibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
materials,  storage  of  contaminated  materials 
and  security  and  site  closeouts.  If  one  of  such 
activities  accounts  for  50  percent  or  more  of 
a  concern's  total  revenues,  employees,  or 
other  related  factors,  the  concern's  primary 
industry  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(b)  For  purposes  of  classifying  a 
Government  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  procurement  must  be  to  restore  a 
contaminated  environment  and  also  the 
procurement  must  be  composed  of  activities 
in  three  or  more  separate  industries  with 
separate  NAICS  codes  or,  in  some  instances 
(e.g.,  engineering),  smaller  sub-components 
of  NAICS  codes  with  separate,  distinct  size 
standards.  These  activities  may  include,  but 
are  not  limited  to,  separate  activities  in 
industries  such  as:  Heavy  Construction; 
Special  Trade  Construction;  Engineering 
Services;  Architectural  Services; 
Management  Services;  Refuse  Systems; 
Sanitary  Services,  Not  Elsewhere  Classified; 
Local  Trucking  Without  Storage;  Testing 
Laboratories;  and  Commercial,  Physical  and 
Biological  Research.  If  any  activity  in  the 
procurement  can  be  identified  with  a 
separate  NAICS  code,  or  component  of  a  code 
with  a  separate  distinct  size  standard,  and 
that  industry  accounts  for  50  percent  or  more 
of  the  value  of  the  entire  prociu-ement,  then 
the  proper  size  standard  is  the  one  for  that 
particular  industry,  and  not  the 
Environmental  Remediation  Service  size 
standard. 

15.  Subsector  483 — Water 
Transportation — Offshore  Marine  Services: 
The  applicable  size  standard  shall  be  $23.5 
million  for  firms  furnishing  specific 
transportation  services  to  concerns  engaged 
in  offshore  oil  and/or  natural  gas  exploration, 
drilling  production,  or  marine  research:  such 
services  encompass  passenger  and  fi°eight 
transportation,  anchor  handling,  and  related 
logistical  services  to  and  from  the  work  site 
or  at  sea. 

Dated:  August  26,  2002. 
Gary  M.  Jackson, 

Assistant  Administrator  for  Size  Standards. 
|FR  Doc.  02-22200  Filed  9-5-02;  8:45  am] 

BILLING  CODE  8O2S-01-4> 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 

Small  Business  Size  Standards; 
Waiver  of  the  Nonmanufacturer  Rule 

AGENCY:  Small  Business  Administration. 
ACTION:  Final  decision  to  waive  the 
nonmanufacturer  rule. 

SUMMARY:  This  document  advises  the 
public  that  the  U.S.  Small  Business 
Administration  (SBA)  is  establishing  a 
waiver  of  the  Nonmanufacturer  Rule  for 
Small  Arms  Ammunition 
Manufacttuing.  The  basis  for  waivers  is 
that  no  small  business  manufacturers 
are  available  to  participate  in  the 
Federal  market  for  these  products.  The 
effect  of  a  waiver  will  allow  otherwise 
qualified  nonmanufacturers  to  supply 
the  products  of  any  domestic 
manufacturer  on  a  Federal  contract  set 
aside  for  small  business  or  awarded 
through  the  SBA  8(a)  Program. 
EFFECTIVE  DATE:  September  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edith  Butler,  Program  Analyst,  U.S. 
Small  Business  Administration,  409  3rd 
Street,  SW.,  Washington  DC  20416  Tel: 
(202) 619-0422. 

SUPPLEMENTARY  INFORMATION:  Public 
Law  100-656,  enacted  on  November  15, 
1988,  incorporated  into  the  Small 
Business  Act  the  previously  existing 
regulation  that  recipients  of  Federal 
contracts  set  aside  for  small  business  or 
SBA  8(a)  Program  procurement  must 
provide  the  product  of  a  small  husiness 
manufactiner  or  processor,  if  the 
recipient  is  other  than  the  actual 
manufacturer  or  processor.  This 
requirement  is  commonly  referred  to  as 
the  Nonmanufacturer  Rule.  The  SBA 
regulations  imposing  this  requirement 
are  found  at  13  CFR  121.406(b)  and 
section  303(h)  of  the  law  provides  for 
waiver  of  this  requirement  by  SBA  for 
any  "class  of  products"  for  which  there 
are  no  small  business  manufactiners  or 
processors  in  the  Federal  market.  To  be 
considered  available  to  participate  in 
the  Federal  market  on  these  classes  of 
products,  a  small  business  manufacturer 
must  have  submitted  a  proposal  for  a 
contract  solicitation  or  received  a 
contract  from  the  Federal  Government 
within  the  last  24  months. 

The  SBA  defines  "class  of  products" 
based  on  six  digit  coding  systems.  The 
North  Americem  Industry  Classification 
System  (NAICS)  replaced  the  Standard 
Industrial  Classification  (SIC)  code.  The 
second  is  the  Product  and  Service  Code 
established  by  the  Federal  Procurement 
Data  System. 

This  document  waives  the 
Nonmanufacturer  Ride  for  Small  Arms 


Ammimition  Manufacturing,  North 
American  Industry  Classification 
System  (NAICS)  332992. 

Documents  proposing  to  waive  the 
nonmanufacttirer  rule  for  Small  Arms 
Ammunition  Manufacttuing  was 
published  in  the  Federal  Register  June 
7,  2002  (66  FR  39311)  and  on  August  2, 
2002  (66  FR  50383).  No  comments  were 
received. 

Linda  G.  Williams, 

Associate  Administrator  for  Government 

Contracting. 

[FR  Doc.  02-22649  Filed  9-5-02;  8:45  am] 

BILLING  CODE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  02-ASO-8] 

Establishment  of  Class  E  Airspace; 
Poplarville,  MS 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 

action:  Final  rule. 

summary:  This  action  establishes  Class 
E5  airspace  at  Poplarville,  MS.  A  VHF 
Omni  Range/Distance  Measuring 
Equipment  (VOR/DME)— A,  Standard 
Instrument  Approach  Procedure  (SIAP), 
has  been  developed  for  Oreck  Airport, 
Poplarville,  MS.  As  a  result,  controlled 
airspace  extending  upward  ft^m  700 
feet  Above  Ground  Level  (AGL)  is 
needed  to  contain  the  SIAP  and  for 
Instnunent  Flight  Rules  (IFR)  operations 
at  Oreck  Airport.  The  operating  status  of 
the  airport  will  change  from  Visual 
Flight  Rules  (VFR)  to  include  IFR 
operations  conciurent  with  the 
publication  of  the  SIAP. 
effective  date:  0901  UTC,  October  3, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Walter  R.  Cochran,  manager.  Airspace 
Branch,  Air  Traffic  Division,  Federal 
Aviation  Administration,  P.O.  Box 
20636,  Atlanta,  Georgia  30320; 
telephone  (404)  305-5627. 
SUPPLEMENTARY  INFORMATION: 

History 

On  July  23,  2002,  the  FAA  proposed 
to  amend  part  71  of  the  Federal  Aviation 
Regulations  (14  CFR  part  71)  by 
establishing  Class  E5  airspace  at 
Poplarville,  MS,  (67  FR  48066),  to 
provide  adequate  controlled  airspace  to 
contain  IFR  operations  at  the  Oreck 
Airport.  Class  E  airspace  designations 
for  airspace  areas  extending  upward 


from  700  feet  or  more  above  the  surface 
of  the  earth  are  published  in  Paragraph 
6005  of  FAA  Order  7400.9J,  dated 
August  31,  2001,  and  effective 
September  16,  2001 ,  which  is 
incorporated  by  reference  in  14  CFR 
71.1.  The  Class  E5  designation  listed  in 
this  document  will  be  published 
subsequently  in  the  Order. 

Interested  parties  were  invited  to 
participate  in  this  rulemaking 
proceeding  by  submitting  written 
comments  on  the  proposal  to  the  FAA. 
No  comments  objecting  to  the  proposal 
were  received. 

The  Rule 

This  amendment  to  Part  71  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  71)  establishes  Class  E5  airspace  at 
Poplarville,  MS. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority.  49  U.S.C.  106(g):  40103,  40113, 
40120;  EO  10854,  24  FR  9565,  3  CFR.  1959- 
1963  Comp.,  p.  389;  14  CFR  11.69. 

§71.1    [Amended] 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 


dated  August  31.  2001.  and  effective 
September  16,  2001.  is  amended  as 
follows: 

Paragraph  6005     Clas^  E.'>  nirspaif  arras 
pxlfnding  upward  from  70i)  tcft  or  more 
almvp  thi'  si/rfare  of  ihr  earth 

*  *  *  *  * 

ASO  MS  tS     Poplarville.  MS  |NEW| 
Oreck  Airport,  MS 

(Lat.  30  46'H8"  N.  long,  89'43'30"  W  ) 
That  airspa<:e  extending  upward  from  7IU) 
feel  above  the  surfa'.e  within  d  h.4  mile — 
radius  of  Oreck  ,^irp<l^t;  excluding  thai 
airspac:t;  within  the  Bogalusa.  LA.  Class  E 
airspace  area. 

*  *  *  «  * 

Issued  in  College  Park.  Georgia,  on  .\ugusi 
29.  2002. 
Walter  R.  Cochran. 

Acting  Manager.  Air  Traffic  Division. 
Sotilhern  Region. 

IFR  Doc:.  02-22751  Filed  9-5-02;  8:45  ami 
BH.UNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD01-02-102] 

Drawbridge  Operation  Regulations: 
Saugatuck  River,  CT 

agency:  Coast  Guard.  DOT. 

ACTION:  Notice  of  temporary  deviation 

from  regulations. 


SUMMARY:  The  Commander.  First  Coast 
Guard  District,  has  issued  a  temporary- 
deviation  from  the  drawbridge  operation 
regulations  for  the  Metro  North  Saga 
Bridge,  mile  1.1,  across  the  Saugatuck 
River  in  Connecticut.  This  temporary' 
deviation  will  allow  the  bridge  to 
remain  in  the  closed  position  from  1 
a.m.  on  September  7,  2002  through  8 
p.m.  on  September  8,  2002.  This 
temporary  deviation  is  necessar>'  to 
facilitate  structural  repairs  at  the  bridge. 
DATES:  This  deviation  is  effective  from 
September  7,  2002  through  September  8. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Schmied,  Project  Officer.  First 
Coast  Guard  District,  at  (212)  668-7195. 
SUPPLEMENTARY  INFORMATION:  The  Metro 
North  Saga  Bridge  has  a  vertical 
clearance  in  the  closed  position  of  1 3 
feet  at  mean  high  water  and  20  feet  at 
mean  low  water.  The  existing 
regulations  are  listed  at  33  CFR  117.221. 

The  bridge  owner,  Metro  North, 
requested  a  temporary  deviation  from 
the  drawbridge  operating  regulations  to 
facilitate  structural  maintenance. 
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replacement  of  timber  rail  stringers  and 
structural  steel,  at  the  bridge.  The  bridge 
must  remain  closed  during  these 
structural  repairs. 

The  bridge  opening  records  indicate 
this  bridge  has  not  received  any  requests 
to  open  during  the  requested  closure 
time  during  the  past  four  years; 
therefore,  no  navigational  impacts  to  the 
marine  transit  system  are  expected. 

This  deviation  from  the  drawbridge 
operation  regulations  will  allow  the 
bridge  to  remain  in  the  closed  position 
from  1  a.m.  on  September  7,  2002 
through  8  p.m.  on  September  8,  2002. 

This  deviation  frtjm  the  drawbridge 
operation  regulations  is  authorized 
under  33  CFR  117.35,  and  will  be 
performed  with  all  due  speed  in  order 
to  return  the  bridge  to  normal  operation 
as  soon  as  possible. 

Dated:  August  26,  2002. 
V.S.  Crea, 

Rear  Admiral,  U.S.  Coast  Guard.  Commander. 
First  Coast  Guard  District. 
[FR  Doc.  02*-22736  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

42  CFR  Part  51d 
RIN  0930-AA09 

Mental  Health  and  Substance  Abuse 
Emergency  Response  Criteria 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration 
(SAMHSA),  HHS. 
action:  Final  rule. 

summary:  Section  3102  of  the  Children's 
Health  Act  of  2000,  Pub.  L.  106-310, 
amends  section  501  of  the  Public  Health 
Service  (PHS)  Act  (42  U.S.C.  290aa)  to 
add  a  new  subsection  (m)  entitled 
"Emergency  Response."  This  newly 
enacted  subsection  501  (m)  authorizes 
the  Secretary  to  use  up  to,  but  no  more 
than,  2.5%  of  all  amounts  appropriated 
under  Title  V  of  the  PHS  Act,  other  than 
those  appropriated  under  Part  C,  in  each 
fiscal  year  to  make  "noncompetitive 
grants,  contracts  or  cooperative 
agreements  to  public  entities  to  enable 
such  entities  to  address  emergency 
substance  abuse  or  mental  health  needs 
in  local  communities." 

Because  Congress  believed  the 
Secretary  needed  the  ability  to  respond 
to  emergencies,  it  exempted  any  grants, 
contracts,  or  cooperative  agreements 
authorized  under  this  section  from  the 


peer  review  process.  See  section 
501(m){l)  of  the  PHS  Act.  Instead,  the 
Secretary  is  to  use  an  objective  review 
process  by  establishing  objective  criteria 
to  review  applications  for  funds  under 
this  authority. 

DATES:  This  Final  Rule  will  become 
effective  on  September  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  D.  Faha,  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  (301)  443-7017. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  the  Federal  Register  of  October  11, 
2001  (66  FR  51873),  the  Department  of 
Health  and  Himian  Services  (the 
Department)  published  an  Interim  Final 
Rule  to  implement  the  new  emergency 
grant  program  under  its  recent 
reauthorization  legislation,  which  was 
signed  into  law  on  October  17,  2000, 
Pub.  L.  106-310.  Section  3102  of  this 
law  adds  a  new  subsection,  entitled 
"Emergency  Response"  to  section  501  of 
the  Public  Health  Service  (PHS)  Act. 
This  newly  enacted  subsection  enables 
the  Secretary  to  use  a  small  portion  of 
funds  appropriated  each  fiscal  year  to 
make  "noncompetitive  grants,  contracts 
or  cooperative  agreements  to  public 
entities  to  enable  such  entities  to 
address  emergency  substance  abuse  or 
mental  health  needs  in  local 
communities."  The  Interim  Final  Rule 
established  procedures  by  which  the 
Department  may  provide  these  funds. 

Comments  and  Agency  Response 

In  response  to  the  October  11,  2001, 
Interim  Final  Rule,  SAMHSA  received 
two  comments.  Both  commenters 
believe  that  the  emergency  criteria  are 
too  narrow  in  requiring  that  the 
emergency  must  have  a  "sudden,  rapid 
onset  and  definite  conclusion."  They 
point  out,  for  example,  that  because  the 
health  needs  of  their  community 
resulting  from  asbestos-related  diseases 
"unfolded  as  an  ongoing  process  of 
discovering  long  term  latent  health 
effects  that  occurred  in  the  past,  the 
precipitating  event  would  not  fit  the 
criteria."  The  Secretary  has  purposely 
included  the  criteria  of  "sudden,  rapid 
onset  and  definite  conclusion"  to  be 
consistent  with  the  definition  of  an 
emergency  in  the  regulations  of  the 
Federal  Emergency  Management  Agency 
and  declines  to  modify  the  criteria. 

The  commenters  also  noted  the 
importance  of  standardizing  data 
collection  from  funded  programs,  in 
order  to  develop  response  models  that 
fit  each  type  of  disaster,  and  to  provide 
for  meaningful  evaluations  of  overall 
effectiveness  and  meta  analysis.  The 


Secretary  responds  that  the  primary 
purpose  of  the  Emergency  Response 
grants  is  to  provide  substance  abuse  and 
mental  health  services  in  the  event  of  an 
emergency,  and  that  focusing  on  data 
collection  efforts  to  develop  response 
models,  evaluation,  and  meta  analysis  is 
outside  the  purview  of  this  primary 
goal. 

Technical  Corrections 

We  are  making  a  few  minor  technical 
changes  to  the  rule.  We  find  that  these 
minor  technical  changes  do  not  rise  to 
the  level  of  substantive  change  and  thus 
comment  is  unnecessary.  See  5  U.S.C. 
553(b)(3)(B). 

First,  the  term  "Presidential  disaster 
declaration"  is  defined  in  §  5ld.2,  but  is 
not  used  in  the  regulation.  We  are 
deleting  this  definition  because  it  is 
lumecessary. 

Second,  the  Interim  Final  Rule,  at 
§  51d.8,  mistakenly  indicated  that  42 
CFR  part  50,  subpart  D— Public  Health 
Service  grant  appeals  procedure  applies 
to  the  Emergency  Grant  awards. 
However,  the  Department  amended  this 
regulation  to  remove  SAMHSA  from  the 
list  of  agencies  to  which  these  informal 
appeal  procedures  apply.  Aggrieved 
grantees  have  direct  access  to  the 
Departmental  Appeals  Board  and  that 
Board's  original  jurisdiction.  See  63  FR 
66062  (Dec.  1, 1998).  We  are  deleting 
reference  to  this  section  to  avoid  any 
confusion. 

Finally,  the  Interim  Final  Rule 
mistakenly  indicated  that  45  CFR  part 
75 — Informal  grant  appeals  procedures 
applies  to  the  Emergency  Grant  awards. 
This  provision  has  been  deleted  from 
the  Code  of  Federal  Regulations,  as 
obsolete  and  ineffective.  See  62  FR 
38217  (July  17, 1997).  We  are  deleting 
reference  to  this  section  to  avoid  any 
confusion. 

Executive  Order  12866:  Economic 
Impact 

Executive  Order  12866  directs 
agencies  to  assess  all  costs  and  benefits 
of  available  regulatory  alternatives  and, 
when  rulemaking  is  necessary,  to  select 
regulatory  approaches  that  provide  the 
greatest  net  benefits  (including  potential 
economic,  environmental,  public  health, 
safety  distributive  and  equity  effects). 
As  noted  in  the  October  11,  2001, 
Interim  Final  Rule,  we  have  determined 
that  the  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
the  Executive  Order.  This  rule  does  not 
have  an  annual  effect  on  the  economy 
of  $100  million  or  more,  create  a  serious 
inconsistency  or  otherwise  interfere 
with  an  action  taken  or  planned  by 
another  agency,  materially  alter  the 
budgetary  impact  of  entitlements, 
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grants,  user  fees,  or  loan  programs  or  the 
rights  and  obligations  of  recipients 
thereof,  or  raise  novel  legal  or  policy 
issues.  Therefore,  this  interim  final  rule 
does  not  require  an  assessment  of  the 
potential  costs  and  benefits  imder 
section  6(a)(3)  of  that  Order  and  thus 
has  been  exempted  from  review  by  the 
Office  of  Management  and  Budget  under 
that  Order. 

Regulatory  Flexibility 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  chapter  6)  requires  that 
regulatory  actions  be  analyzed  to 
determine  whether  they  will  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  As  noted  in 
the  October  11,  2001,  Interim  Final 
Rule,  we  have  determined  that  this  is 
not  a  "major"  rule  imder  the  Regulatory 
Flexibility  Act  of  1980,  and  that  it  will 
not  have  an  effect  on  the  States  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires  that  agencies  prepare  an 
assessment  of  anticipated  costs  and 
benefits  before  developing  any  rule  that 
may  result  in  an  expenditiu-e  by  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
As  noted  in  the  October  11,  2001, 
Interim  Final  Rule,  this  rule  contains  no 
Federal  mandates  for  State,  tribal,  or 
local  governments  or  for  the  private 
sector. 

Executive  Order  13132:  Federalism 
Implications 

Executive  Order  13132,  Federalism, 
requires  that  Federal  agencies  consult 
with  State  and  local  goverimient 
officials  in  the  development  of 
regulatory  policies  with  federalism 
implications.  As  noted  in  the  October 
11,  2001,  Interim  Final  Rule,  we 
reviewed  the  rule  as  required  under  the 
Order  and  determined  that  it  does  not 
have  any  federalism  implications.  This 
rule  will  not  have  an  effect  on  the  States 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  This  having  been 
stated.  States  support  the  flexibility  that 
this  regulation  offers  them  in  seeking 
Federal  assistance  for  substance  abuse 
and/or  mental  health  emergencies  that 
may  occur  in  their  borders. 

Paperwork  Reduction  Act  of  1995 

The  information  collection  provisions 
in  this  final  rule  have  been  approved 
under  OMB  control  number  0930-0229. 
This  approval  expires  April  30,  2005. 


Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175  (65  FR  67249. 
November  6,  2000)  requires  us  to 
develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

As  noted  in  the  October  11,  2001. 
Interim  Final  Rule,  this  proposed  rule 
does  not  have  tribal  implications.  It  will 
not  have  substantial  direct  effects  on 
tribal  governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 

List  of  Subjects  in  42  CFR  Part  5ld 

Administrative  practice  and 
procedure.  Disaster  assistance,  Drug 
abuse.  Emergency  medical  services. 
Grant  programs-health.  Health  facilities. 
Mental  health  programs.  Privacy, 
Reporting  and  recordkeeping 
requirements. 

Charles  G.  Curie, 

Administrator.  Substance  Abuse  and  Mental 
Health  Services  Administration. 

Dated:  August  23.  2002. 
Tommy  G.  Thompson, 

Secretary. 

For  the  reasons  stated  above,  the 
Department  of  Health  and  Human 
Services  amends  Part  5 Id  of  Subchapter 
D  of  Title  42  CFR  as  follows: 

PART  51  d— {AMENDED] 

1.  The  authority  citation  for  part  51  d 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  290aa(in). 

§51d.2    [Amended] 

2.  Amend  §  5ld.2  by  removing  the 
definition  of  "presidential  disaster 
declaration." 

§51d.8    [Amended] 

3.  Amend  §  5ld.8  by  removing  the 
entry  for  "42  CFR  part  50,  subpart  D— 
Public  Health  grant  appeal  procedure." 

[FR  Doc.  02-22601  Filed  9-5-02:  8:45  am] 
BILLING  CODE  4162-20-P 


DEPARTMEffT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  223 

[Docket  No.  010926236-2199-02;  I.D. 
081202B] 

RIN  0648-AP63 

Sea  Turtle  Conservation;  Restrictions 
to  Fishing  Activities 

agency:  National  Marine  Fisheries 
Service  (NOAA  Fisheries).  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Commerce. 

ACTION:  Final  rule. 

summary:  NOAA  Fisheries  is  closing  the 
waters  of  Pamlico  Sound,  NC.  to  fishing 
with  gillnets  with  a  mesh  size  larger 
than  4  1/4  inch  (10.8  cm)  stretched 
mesh  ("large-mesh  gillnet"),  on  a 
seasonal  basis,  from  September  1 
through  December  15  each  year,  to 
protect  migrating  sea  turtles.  The  closed 
area  includes  all  inshore  waters  of 
Pamlico  Sound  south  of  35°46.3'  N.  lat.. 
north  of  35'=00'  N.  lat.,  and  east  of  76=30" 
W.  long. 

DATES:  This  final  rule  is  effective  on 
September  3,  2002. 
ADDRESSES:  Copies  of  the 
Environmental  Assessment  (EA) 
prepared  for  this  final  rule  may  be 
obtained  by  writing  to  the  Chief. 
Endangered  Species  Division.  Office  of  • 
Protected  Resources,  NOAA  Fisheries. 
1315  East-West  Highway,  Silver  Spring, 
MD  20910.  Requests  may  also  be  sent 
via  fax  to  301-713-0376.  Attn:  Chief. 
Endangered  Species  Division,  Office  of 
Protected  Resources. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Bernhart  (phone.  727-570- 
5312:  fax  727-570-5517:  e-mail. 
David.BerTthart@noaa.gov].  or  Barbara 
A.  Schroeder  (phone.  301-713-1401:  fax 
301-713-0376:  e-mail. 
Barhara.Schroedete.noaa.gov). 

SUPPLEMENTARY  INFORMATION:  All  sea 
turtles  that  occur  in  U.S.  waters  are 
listed  as  either  endangered  or 
threatened  under  the  Endangered 
Species  Act  of  1973  (ESA).  The  Kemp's 
ridley  [Lepidochelys  kempii). 
leatherback  [Dermochelys  coriacea).  and 
hawksbill  [Eretmochelys  imbricata)  are 
listed  as  endangered.  Loggerhead 
(Caretta  caretta]  and  green  [Chelonia 
mvdas)  turtles  are  listed  as  threatened, 
except  for  populations  of  green  turtles 
in  Florida  and  on  the  Pacific  coast  of 
Mexico,  which  are  listed  as  endangered. 
Under  the  ESA  and  its  implementing 
regulations,  taking  sea  turtles-even 
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incidentally~is  prohibited,  witli 
exceptions  for  threatened  species 
identified  in  50  CFR  223.206.  The 
fncidental  take  of  endangered  species 
may  be  authorized  only  by  an  incidental 
take  statement  or  an  incidental  take 
permit  issued  piu'suant  to  section  7  or 
10  of  the  ESA. 

Background 

On  September  27,  2001,  NOAA 
Fisheries  implemented  an  interim  final 
rule  (66  FR  50350,  October  3.  2001) 
closing  the  waters  of  Pamlico  Sound, 
NC,  to  fishing  with  gillnets  with  a  mesh 
size  larger  than  4  1/4  inch  (10.8  cm) 
stretched  mesh.  The  closure  was  in 
effect  fi-om  September  28  to  December 
15,  2001.  The  interim  final  rule,  which 
expires  on  September  14,  2002,  was 
published  with  the  intent  of  issuing  a 
permanent  rule  to  go  into  effect 
September  15,  2002.  Two  comments 
were  received  on  the  interim  final  rule 
and  are  addressed  under  section 
Response  to  Comments. 

Concurrent  with  implementing  the 
interim  final  rule,  NOAA  Fisheries 
issued  an  Incidental  Take  Permit  (ITP) 
pursuant  to  section  10  of  the  ESA  to 
North  Carolina  Division  of  Marine 
Fisheries  (NCDMF).  The  ITP  authorized 
take  of  listed  sea  turtles  as  a  result  of  the 
small-  and  large-mesh  shallow  water 
gillnet  fisheries  operating  within 
designated  areas  of  Pamlico  Sound.  The 
ITP  required  fishermen  deploying 
gillnets  in  the  shallow  waters  of 
southeastern  Pamlico  Sound  to  obtain 
permits  ft-om  NCDMF.  The  ITP  required 
a  maximum  limit  of  2.000  yards  (1,828 
m)  of  net,  a  mandatory  weekly  report  on 
sea  turtle  interactions,  mandatory 
observer  coverage,  and  fishery  closures 
if  the  incidental  take  level  specified  in 
the  ITP  was  exceeded.  A  limited  amount 
of  deep-water,  large-mesh  gillnet  gear 
testing  was  also  allowed  under  the  ITP. 
Estimated  levels  of  sea  turtle 
interactions  remained  below  thresholds 
specified  in  the  ITP  and.  therefore, 
additional  closures  were  not  required 
during  the  2001  season  (Gearhart  2002). 

A  detailed  summary  relating  the 
events  leading  up  to  the  promulgation  of 
the  interim  final  rule  and  NCDMF  ITP 
can  be  found  in  the  background  section 
of  the  interim  final  rule  (66  FR  50350. 
October  3,  2001). 

Description  of  the  Fishery 

The  Pamlico  Sound  large-mesh  gillnet 
fishery  can  be  divided  into  two 
components  shallow-water  and  deep- 
water,  which  are  distinguished  by  their 
fishing  areas,  seasons,  tactics, 
participants,  and  vessel  characteristics. 

The  deep-water  fishery  operates  from 
September  through  December  with 


fishermen  setting  nets  along  a  slope 
adjacent  to  the  main  basin  of  Pamlico 
Sound.  Fishing  depths  in  this  area  range 
from  10  to  20  feet  (3.0  to  6.1  m).  Vessels 
are  typical  ocean  sink  gillnet  boats 
ranging  ft-om  25  to  45  feet  (7.6  to  13.7 
m)  in  length.  Each  vessel  is  operated  by 
a  two-man  crew.  Each  vessel  sets 
between  2,000  yards  (1,828  m)  and 
10,000  yards  (9,140  m)  of  large-mesh, 
most  often  5.5  to  6.5  inch  (14.0  to  16.5 
cm),  gillnet,  which  are  soaked  for  up  to 
3  days  and  retrieved  with  the  aid  of  net 
reels.  Net  depths  range  from  8  to  12  feet 
(2.4  m  to  3.7  m)  with  tie-downs  2  to  4 
feet  (.61  to  1.2  m)  long  attached  to  the 
float  and  lead  lines  at  50  foot  (15.2  m) 
intervals  along  the  net.  Tie-downs  are 
used  in  this  fishery  to  produce  a  bag  or 
pocket  of  webbing,  which  is  believed  to 
increase  the  catch  efficiency  for  bottom- 
dwelling  flounder.  There  were  25  active 
participants  in  this  fishery  during  the 
2000  fishing  season,  with  most  trips 
originating  ft-om  Engelhard  or  Swan 
Quarter,  N.C.,  and  a  small  portion 
leaving  from  Hatteras,  N.C.  The  deep- 
water,  large-mesh  gillnet  fishery  was 
closed  in  2001  as  a  result  of  the  NOAA 
Fisheries  interim  final  rule.  This  fishery 
has  grown  within  the  past  10  years  fi'om 
what  was  initially  only  a  few  fishermen 
setting  a  few  thousand  yards  of  gillnet. 
Effort  has  steadily  increased  with  more 
participants  fishing  more  gear  each  year. 
During  the  past  several  years,  gillnets 
have  surpassed  pound  nets  as  the 
dominant  geeu  for  flounder  in  North 
Carolina's  estuarine  waters.  Poimd  nets 
had  long  been  the  traditional  means  for 
harvesting  flounder  in  North  Carolina 
waters. 

Monitoring  of  the  deep-water  fishery 
during  the  2000  fishing  season  consisted 
of  13.1  percent  observer  coverage  with 
35  trips  observed.  Fourteen  sea  turtle 
interactions  were  observed  involving 
four  Kemp's  ridleys,  two  greens,  and 
eight  loggerheads.  Eight  of  these  turtles 
were  released  alive;  six  were  dead. 

The  shallow-water  fishery  operates 
from  April  through  December  in  areas 
next  to  the  barrier  islands  in  Pamlico 
Sound,  extending  both  north  and 
southwest  along  the  Outer  Banks.  Most 
fishing  in  these  areas  occurs  in  depths 
of  less  than  3  feet  (0.9  m).  Vessels  are 
usually  open  skiffs  ranging  from  15  to 
25  feet  (4.6  to  7.6  m)  in  length  with  one- 
or  two-man  crews.  Each  fisherman 
typically  sets  500  to  2000  yards  (457  to 
1,828  m)  of  large-mesh  (5.5  to  7.0  inch 
(14.0  to  17.8  cm))  gillnet.  The  nets  are 
soaked  overnight  and  retrieved  by  hand. 
Tie-downs  are  not  used  in  this  fishery, 
but  net  depths  range  from  6  to  11  feet 
(1.8  to  3.4  m),  with  sets  occurring  in 
depths  less  than  3  feet  (0.9  m).  This 
combination  of  water  depth  and  net 


depth  provides  the  same  bag  effect  as 
the  tie-down  in  the  deep-water  fishery. 
There  were  95  permitted,  active 
participants  during  the  2001  fishing 
season.  The  shallow-water  gillnet 
fishery  is  considered  to  be  more 
traditional  than  the  deep-water  gillnet 
fishery. 

Monitoring  during  the  2001  fishing 
season  consisted  of  9  percent  observer 
coverage  of  the  shallow-water,  large- 
mesh  fishery,  with  131  trips  observed. 
Dining  these  trips,  five  sea  turtle 
interactions  were  observed,  of  which 
four  were  green  turtles  and  one  was  a 
hawksbill.  Three  green  turtles  and  the 
hawksbill  were  released  alive;  one  green 
turtle  was  dead.  The  small  mesh  fishery 
was  observed  on  8.4  percent  of  the  trips 
prior  to  November  1  and  20  percent  of 
the  trips  after  that.  Coverage  was 
increased  in  November  because 
fishermen  no  longer  were  required  to 
tend  their  nets  and  the  possibility  of  a 
lethal  turtle  take  was  greater.  No  turtle 
interactions  were  documented  in  the 
small  mesh  fishery. 

NCDMF's  Section  10  ITP 

NOAA  Fisheries  issued  the  first  ITP  to 
NCDMF  for  the  2000  fall  fishing  season 
only.  The  exceeding  of  the  authorized 
incidental  take  identified  in  the  ITP 
resulted  in  a  closure  of  the  fishery  in 
October  2000.  Although  section  10  ITPs 
are  generally  issued  for  multi-year 
periods,  NOAA  Fisheries  and  NCDMF 
believed  that  the  newness  of  the  fishery, 
the  apparent  high  levels  of  turtle 
interaction,  and  the  paucity  of  observer 
data  for  management  decisions  justified 
a  single-year  permit  in  2000  to  allow 
NCDMF  to  gather  important  information 
about  bycatch  issues  in  the  fishery. 
NOAA  Fisheries,  in  issuing  the  FTP, 
considered  the  effects  of  the  fishery  on 
listed  species,  pursuant  to  sections 
7(a)(2)  and  7(b)  of  the  ESA.  The 
resulting  biological  opinion  concluded 
that,  as  a  1-year  event,  the  issuance  of 
the  ITP  and  the  fishery  were  not  likely 
to  jeopardize  the  continued  existence  of 
any  listed  species  of  sea  turtle.  The 
opinion  did  acknowledge,  however,  that 
additional  future  permits  might  be 
sought  by  NCDMF  for  large-mesh 
gillnetting  in  Pamlico  Sound,  perhaps 
modified  based  on  the  outcome  of  the 
2000  permit.  On  September  27,  2001, 
NOAA  Fisheries  issued  a  second  ITP  to 
the  NCDMF  with  similar  review 
requirements.  The  ITP  was  again  valid  '■ 
for  1  year.  On  July  18.  2002,  NCDMF 
submitted  an  application  for  a  3-year 
ITP  to  reopen  the  shallow  water  areas 
under  similar  requirements  as  well  as 
add  the  management  of  the  shallow 
water  fishery  operating  in  an  area  of  the 
mainland  Hyde  and  Pamlico  Counties 
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(67  FR  49009,  July  29,  2002).  The  3-year 
ITP  would  allow  for  the  gathering  of 
substantial  additional  information  on 
the  fishery  and  its  interactions  with  sea 
turtles.  The  ITP  would  allow  portions  of 
the  fishery  to  operate  while  requiring 
observer  coverage  to  document  sea 
turtle  interactions  and  the  conditions  in 
which  they  occur.  At  the  end  of  the  ITP 
3-year  term,  NCDMF  may  have 
substantial  information  to  propose  a 
means  of  reopening  the  fishery  with 
management  measures  that  would 
provide  sufficient  protection  to  sea 
tiutles.  In  such  an  event,  NOAA 
Fisheries  would  consider  rescinding 
this  closure  nde  and  issuing  an  FTP  with 
the  proposed  measures  in  its  place. 

Closure  of  Large-Mesh  Gillnet  Fishing 
in  Pamlico  Sound 

Through  this  final  rule,  NOAA 
Fisheries  is  closing  the  waters  of 
Pamlico  Sound  NC,  on  an  annual  basis, 
to  fishing  with  gillnets  with  a  mesh  size 
larger  than  4  1/4  inches  (10.8  cm) 
stretched  mesh,  from  September  1 
through  December  15.  This  closure  date 
is  earlier  than  that  of  the  previous 
interim  final  rule,  based  upon 
discussions  with  and  recommendations 
by  NCDMF  regarding  the  observed  times 
of  high  gillnet  effort  and  high  tiulle 
occurrence  in  Pamlico  Sound.  In  2000 
and  2001 ,  88  percent  of  the  sea  turtle 
interactions  in  shallow  water  occurred 
during  the  first  three  weeks  of  the 
season.  The  closed  cirea  includes  all 
inshore  waters  of  Pamlico  Sound  south 
of  35°46.3'  N.  lat.  (die  south  side  of 
Oregon  Inlet),  north  of  35°00'  N.  lat.  (the 
south  end  of  Portsmouth  Island),  and 
east  of  76°30'  W.  long,  (a  line  of 
longitude  which  crosses  the  mouths  of 
the  Neuse  River,  Bay  River,  and  Pamlico 
River).  The  Outer  Banks  and  the 
COUiEGS  line  form  the  seaward 
boundary  of  the  closed  area.  The  closed 
area  includes  all  contiguous  tidal  waters 
to  Pamlico  Sound,  within  the  stated 
boundaries.  The  large-mesh  gillnet 
fishery  in  Pamlico  Sound  has  been 
shown  to  take,  including  to  capture  and 
kill,  numerous  endangered  and 
threatened  sea  turtles  during  their  fall 
migration.  NOAA  Fisheries  is  taking 
this  action  to  prevent  further  takes  of 
listed  species  in  this  fishery. 

Response  to  Comments 

NOAA  Fisheries  requested  comments 
on  the  interim  final  rule  in  anticipation 
of  issuing  this  final  rule.  Two  comments 
were  received  during  the  comment 
period. 

Comment  1 :  The  Ocean  Conservancy 
commented  that  it  supports  a 
permanent,  seasonal,  September 
through  December  closure  of  all  Pamlico 


Sound  waters  to  large-mesh  gillnets.  It 
also  commented  that  geographic  and 
seasonal  closures  do  not  go  far  enough 
to  protect  listed  sea  turtles. 

Response:  We  believe  that  stranding 
and  observer  data  indicate  that  the  rule 
covers  a  place  and  time  in  which  the 
large-mesh  gillnet  fishery  has  a 
potentially  detrimental  impact  upon 
listed  sea  tiutles.  If  additional 
information  or  later  events  demonstrate 
a  potential  need  for  further  restrictions, 
NOAA  Fisheries  will  analyze  the 
circumstances  and  act  to  provide  the 
measures  necessary  to  protect  the  sea 
turtles  as  required  by  the  ESA. 

Comment  2:  A  North  Carolina 
resident  commented  that  there  are  too 
many  turtles,  particularly  loggerheads, 
in  Pamlico  Sound  and  that  the  measures 
to  protect  sea  turtles  are  unwarranted 
and  are  burdensome  to  the  fishing 
conununity. 

Response:  All  species  of  sea  turtles  in 
U.S.  waters  are  listed  under  the  ESA 
because  their  populations  have  declined 
and  protective  measiu-es  are  necessary 
in  order  for  these  species  to  recover.  We 
cautiously  anticipate  that  there  are  more 
loggerhead  turtles  in  Pamlico  Sound  as 
a  result  of  the  use  of  such  protective 
measures  as  the  use  of  turtle  excluder 
devices  in  shrimp  trawl  nets  and  others. 
However,  the  species  is  not  recovered 
and  additional  measures  are  necessary 
to  reduce  interactions  with  fishing  gear. 

Classification 

NOAA  Fisheries  prepared  an 
Enviroiunental  Assessment  (EA)  for  this 
final  rule  and  concluded  that  these 
regulations  and  issuance  of  the  permit 
would  neither  pose  a  significant  adverse 
environmental  impact  nor  have  a 
significant  effect  on  the  quality  of  the 
human  enviromnent. 

The  actions  implemented  by  this  final 
rule  are  expected  to  impact 
approximately  95  large-mesh,  gillnet 
vessel  owners  and  operators.  Assuming 
that  a  shallow-water  fishery  will  be 
managed  by  NCDMF  and  many  of  these 
vessels  will  participate  in  the  shallow- 
water  fishery,  NOAA  Fisheries 
anticipates,  under  a  worst-case  scenario, 
that  25  large-mesh,  deep-water  boats 
will  not  participate  in  the  fishery  in 
Pamlico  Sound.  The  anticipated  loss  of 
revenue  could  be  $10,000  to  $20,000  per 
vessel  per  year,  depending  on  fish 
prices,  for  a  total  loss  to  the  deep-water 
fishery  operations  of  $250,000  to 
$500,000.  These  vessels,  however,  are 
the  largest  in  the  fishery  and  have  the 
greatest  niunber  of  alternative  fisheries, 
as  they  are  essentially  ocean-gillnet 
vessels.  They  are  also  the  most  recent 
entrants  into  the  fishery  and  did  not 
operate  in  Pamlico  Sound  in  the  fall  of 


2001 .  Many  of  these  operations  may 
have  switched  gear  to  the  more 
traditional  pound  net  operations  or 
moved  offshore.  Thus,  the  revenue  loss 
anticipated  for  these  large  mesh  deep 
water  operations,  under  a  worst-case 
scenario,  is  likely  an  overestimate.  The 
shallow- water  vessels,  on  the  other 
hand,  are  considered  more  traditional  to 
the  fishery,  they  are  generally  smaller, 
and  many  of  them  cannot  safely  work 
outside  the  sheltered  waters  of  the 
Sound.  The  primary  effect  of  this  final 
rule  will  be  a  redistribution  of  catch 
from  deep-water  gillnet  fishermen  to 
shallow-water  and  small-mesh  gillnet 
fishermen  and  to  pound  net  fishermen. 
The  overall  fishing  effort  targeting 
southern  flounder  in  Pamlico  Sound  is 
very  high  and  capable  of  fully  exploiting 
the  resource.  In  2000,  gillnet  landings 
exceeded  the  previous  year's  levels, 
halfway  through  the  season,  despite 
NCDMF's  closure  of  the  primary  fishing 
grounds  to  gillnetting  with  gear  greater 
than  5-inch  (12.7-cm)  mesh.  In  2001, 
the  landings  of  flounder  by  gillnet 
dropped  significantly  from  those  in 
previous  years,  but  the  landings  by 
pound  net,  which  had  been  in  decline 
for  a  number  of  years,  rebounded 
dramatically  to  high  levels. 

This  final  rule  does  not  contain 
collection-of-information  requirements 
subject  to  the  Paperwork  Reduction  Act. 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 

The  Assistant  Administrator  for 
NOAA  Fisheries  has  determined  that 
there  is  good  cause  under  5  U.S.C, 
553(d)(3)  not  to  delay  the  effective  date 
of  this  rule  for  30  days.  Delaying  this 
action  would  be  contrary  to  the  public 
interest  because  large-mesh  gillnet 
fishing  is  presently  allowed  without 
restriction  throughout  Pamlico  Sound. 
Allowing  continued  large-mesh  gillnet 
fishing  in  the  deep  water  areas  of 
Pamlico  Sound  would  likely  result  in  a 
high  level  of  sea  turtle  take  and 
mortality.  The  NCDMF  observer 
program  has  documented  that  sea  turtle 
interactions  occur  at  a  high  rate  in 
September  and  around  the  inlets  of 
Pamlico  Sound.  Without  action,  large- 
mesh  gillnet  fishing  effort  is  expected  to 
increase  greatly  in  September,  as 
changing  water  temperatures  cause 
flounder  to  move  through  Pamlico 
Sound.  Sea  turtles  apparently  respond 
similarly  to  the  fall  weather  in  Pamlico 
Soimd,  increasing  their  vulnerability  to 
being  captured  and  killed  as  the  fishing 
effort  also  peaks.  In  2000,  strandings  in 
North  Carolina's  coastal  waters  reached 
a  new  record  level  of  838  turtles.  In 
2001,  concurrent  with  a  prohibition  on 
the  use  of  large  mesh  gillnets  in  the 
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deep  water  areas  and  around  the  inlets 
of  Pamlico  Sound,  strandings  decreased 
67  percent  from  the  2000  level.  The 
effectiveness  of  prohibiting  large-mesh 
gillnet  fishing  in  the  deep  water  in 
reducing  sea  turtle  mortality  has  been 
demonstrated.  The  sea  turtle  mortality 
resulting  from  the  failure  to  implement 
a  prohibition  on  fishing  with  large-mesh 
gillnets  in  deep  water  would  seriously 
threaten  sea  turtle  populations.  This 
final  rule  is  intended  to  address  a  major 
source  of  fishing-related  sea  turtle 
mortality. 

In  keeping  with  the  intent  of 
Executive  Order  13132  to  provide 
continuing  and  meaningful  dialogue  on 
issues  of  mutual  state  and  Federal 
interest,  NOAA  Fisheries  has  conferred 
with  the  State  of  North  Carolina 
regarding  the  need  for  NOAA  Fisheries 
to  implement  a  closure  to  protect  listed 
sea  tiirtles.  NOAA  Fisheries  is  working 
with  NCDMF  on  the  issuance  of  an  ESA 
section  10(a)(1)(B)  permit,  which  would 
create  a  partial  exemption  to  the  closure 
in  this  action.  NOAA  Fisheries  intends 
to  continue  to  consult  with  the  State  of 
North  Carolina  during  the 
implementation  of  this  final  rule  and 
regarding  NCDMF's  management  of 
state  water  fisheries  bycatch  of  sea 
turtles. 

List  of  Subiects  in  50  CFR  Part  223 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  30,  2002. 
WUliun  T.  Hogarth,  Ph.D. 

Assistant  Administrator,  National  Marine 
Fisheries  Service. 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  223  is  amended 
to  read  as  follows: 

PART  223— THREATENED  MARINE 
AND  ANADROMOUS  SPECIES 

1.  The  authority  citation  for  part  223 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1531  et  seq. 

2.  In  §  223.206,  revise  paragraph  (d)(7) 
to  read  as  follows: 

§223.206    Exceptions  to  prohibitions 
relating  to  sea  turtles. 

***** 

(d)  *  *  * 

(7)  Restrictions  applicable  to  gillnet 
fisheries  in  North  Carolina.  No  person 
may  fish  with  gillnet  fishing  gear  which 
has  a  stretched  mesh  size  larger  than  4 
1/4  inches  (10.8  cm),  annually  from 
September  1  through  December  15,  in 
the  inshore  waters  of  Pamlico  Sound, 
North  Carolina,  and  all  contiguous  tidal 


waters,  bounded  on  the  north  by 

35°46.3'  N.  lat.,  on  the  south  by  35°00' 

N.  lat.,  and  on  the  west  by  76°30'  W. 

long. 

(FR  Doc.  02-22691  Filed  9-3-02;  11:14  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  635 

[I.D.  083002D] 

Atlantic  Highly  Migratory  Species 
Fisheries;  Atlantic  Bluefln  Tuna 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Increase  of  Atlantic  bluefin  tima 

General  category  daily  retention  limit. 

SUMMARY:  NMFS  has  determined  that 
the  Atlantic  bluefin  tuna  (BFT)  General 
category  daily  catch  limit  should  be 
adjusted  to  two  large  meditun  or  giant 
BFT  per  vessel  in  order  to  allow  for 
maximum  utilization  of  the  General 
category  September  time-period 
subquota. 

DATES:  Effective  September  1,  2002. 
until  September  14,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Brad 
McHale,  978-281-9260. 
SUPPLEMENTARY  INFORMATION: 

Regulations  implemented  under  the 
authority  of  the  Atlantic  Tiuias 
Convention  Act  (16  U.S.C.  971  et  seq.) 
and  the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act 
(Magnuson-Stevens  Act;  16  U.S.C.  1801 
et  seq.)  governing  the  harvest  of  BFT  by 
persons  and  vessels  subject  to  U.S. 
jurisdiction  are  found  at  50  CFR  part 
635.  Section  635.27  subdivides  the  U.S. 
BFT  quota  recommended  by  the 
International  Commission  for  the 
Conservation  of  Atlantic  Tunas  among 
the  various  domestic  fishing  categories, 
and  General  category  effort  controls 
(including  time-period  subquotas  and 
restricted  fishing  days  (  RFDs))  are 
specified  annually  under  50  CFR 
635.23(a)  and  635.27(a).  The  2002 
General  category  effort  controls  were 
proposed  on  July  27,  2002  (67  FR 
43266). 

Adjustment  of  Daily  Retention  Limits 

Under  §  635.23  (a)(4),  NMFS  may 
increase  or  decrease  the  daily  retention 
limit  of  large  medium  and  giant  BFT 
over  a  range  from  zero  [oa  RFDs)  to  a 
maximum  of  three  per  vessel  to  allow 


for  maximum  utilization  of  the  quota  for 
BFT.  Based  on  a  review  of  dealer 
reports,  daily  landing  trends,  and  the 
availability  of  BFT  on  the  fishing 
groimds,  NMFS  has  determined  that  an 
increase  of  the  daily  retention  limit  for 
the  first  half  of  September  is  appropriate 
and  necessary  to  allow  full  use  of  the 
September  subquota.  Therefore,  NMFS 
adjusts  the  daily  retention  limit  for 
September  1  through  September  14  to 
two  large  medium  or  giant  BFT  per 
vessel. 

The  intent  of  this  adjustment  is  to 
allow  for  maximimi  utilization  of  the 
General  category  subquotas  for  the 
September  fishing  period  (specified 
under  50  CFR  635.27(a))  by  General 
category  participants  in  order  to  help 
achieve  optimum  yield  in  the  General 
category  fishery,  to  collect  a  broad  range 
of  data  for  stock  monitoring  purposes, 
and  to  be  consistent  with  the  objectives 
oftheHMSFMP. 

While  catch  rates  have  continued  to 
be  low  so  far  this  season,  NMFS 
recognizes  that  they  may  increase.  If 
catch  rates  remain  depressed,  NMFS 
may  increase  the  daily  retention  limits 
and/or  waive  some  or  all  of  the 
previously  scheduled  RFDs.  The  RFD 
schedule  will  be  announced  with  the 
publication  of  the  final  initial  2002  BFT 
quota  specifications  and  General 
category  effort  controls.  Until  these 
specifications  have  been  announced,  no 
RFDs  have  been  implemented. 

Classification 

This  action  is  taken  under  50  CFR 
635.23(a)(4)  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  971  et  seq.  and  16 
U.S.C.  1801  et  seq. 

Dated:  August  30,  2002. 
Theophilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22666  Filed  8-30-02;  4:42  pm] 
BILUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  011218304-1304-01;  I.D. 
083002A] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Aiasica;  Pollocic  in  Statistical 
Area  610  of  the  Gulf  of  Alaska 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
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action:  Closm-e. 


SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
610  of  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  C  season  allowance  of  the  pollock 
total  allowable  catch  (TAG)  for 
Statistical  Area  610  of  the  GOA. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  August  30,  2002,  until  1200 
hrs,  A.l.t.,  October  1,  2002. 
FOR  FURTHER  MFORMATHM  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  the  Groundfish  Fishery  of  the 
Gulf  of  Alaska  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Coimcil  under  authority  of  9ie 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

Within  any  fishing  year,  underage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  from  subsequent 
seasonal  allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  Alaska  Region,  NMFS, 
provided  that  the  simi  of  the  revised 
seasonal  allowances  does  not  exceed  30 
percent  of  the  annual  TAG 
apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20(a)(5)(ii)(C)).  For  2002,  30 
percent  of  the  annual  TAG  for  the 
Central  and  Western  Regulatory  Areas  is 


15,187  mt.  For  2002,  the  Regional 
Administrator  has  determined  that 
within  each  area  for  which  a  seasonal 
allowance  is  established,  any  overage  or 
underage  of  harvest  from  the  previous 
season(s)  shall  be  subtracted  from  or 
added  to  the  seasonal  allowance  of  the 
following  season  provided  that  the 
resulting  sum  of  seasonal  allowances  in 
the  Central  and  Western  Regulatory 
Areas  does  not  exceed  15,187  mt  in  any 
single  season.  The  C  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
610  of  the  GOA  is  5,949  metric  tons  (mt) 
as  established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002  and  67  FR  34860, 
May  16,  2002).  The  B  season  allowance 
in  Statistical  Area  610  was  exceeded  by 
271  mt,  therefore  the  Regional 
Administrator,  in  accordance  with 
§  679.20(a)(5)(ii)(C),  is  reducing  the  C 
season  pollock  TAG  in  Statistical  Area 
610  by  271  mt  to  5,678  mt. 

In  accordance  with  §679.20(d)(l)(i), 
the  Administrator,  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the.C  season  allowance 
of  the  pollock  TAG  in  Statistical  Area 
610  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  5,628  mt, 
and  is  setting  aside  the  remaining  50  mt 
as  bycatch  to  support  other  anticipated 
groimdfish  fisheries.  In  accordance  with 
§679.20(d)(l)(iii},  the  Regional 
Administrator  finds  that  this  directed 
fishing  allowance  will  soon  be  reached. 
Consequently,  NMFS  is  prohibiting 


directed  fishing  for  pollock  in  Statistical 
Area  610  of  the  GOA. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification  \ 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportimity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC, 
and  therefore  reduce  the  public's  ability 
to  use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  xmder  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 

This  action  is  required  by  §  679.20 
and  is  exempt  from  review  imder 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  30.  2002. 
Theopiiilus  R.  Brainerd, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice 
(FR  Doc.  02-22667  Filed  8-30-02;  4:42  pm| 
BIUJNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mles  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
njle  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  1124 

[Doelwt  No.  AO-368-A29;  DA-01-06] 

Millc  In  the  Pacific  Nortiiwest  Marketing 
Area;  Tentative  Decision  on  Proposed 
Amendments  and  Opportunity  To  File 
Written  Exceptions  to  Tentative 
Marketing  Agreement  and  to  Order 

AGENCY:  Agricultural  Marlteting  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  tentative  decision 
adopts,  on  an  interim  final  and 
emergency  basis,  provisions  that  amend 
certain  features  of  the  pooling  standards 
of  the  Pacific  Northwest  Federal  milk 
order.  Specifically,  this  tentative 
decision  establishes  a  cooperative 
manufacturing  plant  provision  and 
"system  pooling"  for  cooperative 
manufacturing  plants.  Additionally,  this 
decision  establishes  a  standard  for  the 
number  of  days  during  the  month  that 
the  milk  of  a  producer  would  need  to  be 
delivered  to  a  pool  plant  in  order  for  the 
rest  of  the  milk  of  that  producer  to  be 
eligible  to  be  diverted  to  nonpool  plants. 
A  year-round  diversion  limit  of  80 
percent  of  total  receipts  for  pool  plants 
also  is  established.  Public  comments  on 
the  amendments  adopted  in  this 
tentative  decision  are  requested. 
Additionally,  this  decision  requires 
determining  if  producers  approve  the 
issuance  of  the  amended  order  on  an 
interim  basis. 

DATES:  Comments  must  be  submitted  on 
or  before  November  5,  2002. 
ADDRESSES:  Comments  (6  copies)  should 
be  filed  with  the  Hearing  Clerk,  Room 
1083,  South  Building,  United  States 
Department  of  Agricultiu*,  Washington, 
DC  20250.  Reference  should  be  made  to 
the  title  of  action  and  docket  number. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gino  M.  Tosi,  Marketing  Specialist, 
Order  Formulation  and  Enforcement 
Branch,  USDA/AMS/Dairy  Programs, 


Stop  0231— Room  2971. 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0231,  (202)  690- 
1366,  e-mail  address: 
gino.  tosi@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
administrative  action  is  governed  by  the  - 
provisions  of  Sections  556  and  557  of 
Title  5  of  the  United  States  Code  and, 
therefore,  is  excluded  from  the 
requirements  of  Executive  Order  12866. 

The  amendments  to  the  rules 
proposed  herein  have  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  They  are  not  intended  to 
have  a  retroactive  effect.  If  adopted,  the 
proposed  amendments  would  not 
preempt  any  .state  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  provides  that 
administrative  proceedings  must  be 
exhausted  before  parties  may  file  suit  in 
court.  Under  section  608c(15)(A)  of  the 
Act,  any  handler  subject  to  an  order  may 
request  modification  or  exemption  from 
such  order  by  filing  with  the 
Department  of  Agriculture  (Department) 
a  petition  stating  that  the  order,  any 
provision  of  the  order,  or  any  obligation 
imposed  in  connection  with  the  order  is 
not  in  accordance  with  the  law.  A 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  a 
hearing,  the  Department  would  rule  on 
the  petition.  The  Act  provides  that  the 
district  coiut  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  its  principal  place  of 
business,  has  jurisdiction  in  equity  to 
review  the  Department's  ruling  on  the 
petition,  provided  a  bill  in  equity  is 
filed  not  later  than  20  days  after  the  date 
of  the  entry  of  the  ruling. 

Regulatory  Flexibility  Act  and 
Paperwork  Reduction  Act 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.),  the 
Agricultural  Marketing  Service  has 
considered  the  economic  impact  of  this 
action  on  sme ' '  entities  and  has  certified 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities.  For 
the  purpose  of  the  Regulatory  Flexibility 
Act,  a  dairy  farm  is  considered  a  "small 
business"  if  it  has  an  aimual  gross 
revenue  of  less  than  $750,000,  and  a 


dairy  products  manufacturer  is  a  "small 
business"  if  it  has  fewer  than  500 
employees.  For  the  purposes  of 
determining  which  dairy  farms  are 
"small  businesses,"  the  $750,000  per 
year  criterion  was  used  to  establish  a 
production  guideline  of  500,000  pounds 
per  month.  Although  this  guideline  does 
not  factor  in  additional  monies  that  may 
be  received  by  dairy  producers,  it 
should  be  an  inclusive  standard  for 
most  "small"  dairy  farmers.  For 
purposes  of  determining  a  handler's 
size,  if  the  plant  is  part  of  a  larger 
company  operating  multiple  plants  that 
collectively  exceed  the  500-employee 
limit,  the  plant  will  be  considered  a 
large  business  even  if  the  local  plant  has 
fewer  than  500  employees. 

During  May  2002,  there  were  972 
producers  pooled  on,  and  86  handlers 
regulated  by,  the  Pacific  Northwest 
order.  Based  on  these  criteria,  596 
producers  and  49  handlers  would  be 
considered  small  businesses.  The 
adoption  of  the  proposed  pooling 
standards  service  to  revise  established 
criteria  that  determine  those  producers, 
producer  milk,  and  plants  that  have  a 
reasonable  association  with,  and  are 
consistently  serving  the  fluid  needs  of, 
the  Pacific  Northwest  milk  marketing 
area.  Criteria  for  pooling  milk  are 
established  on  the  basis  of  performance 
standards  that  are  considered  adequate 
to  meet  the  Class  I  fluid  needs  of  the 
market  and  that  determine  those  that  are 
eligible  to  share  in  the  revenue  which 
arises  from  the  classified  pricing  of 
milk.  Criteria  for  pooling  are  established 
without  regard  to  the  size  of  any  dairy 
industry  organization  or  entity.  The 
criteria  established  are  applied  in  an 
equal  fashion  to  both  large  and  small 
businesses.  Therefore,  the  proposed 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

A  review  of  reporting  requirements 
was  completed  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  It  was  determined  that 
these  proposed  amendments  would 
have  no  impact  on  reporting,  record 
keeping,  or  other  compliance 
requirements  because  they  would 
remain  identical  to  the  current 
requirements.  No  new  forms  are 
proposed  and  no  additional  reporting 
requirements  would  be  necessary. 

"This  tentative  decision  does  not 
require  additional  information 
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collection  that  requires  clearance  by  the 
Office  of  Management  and  Budget 
(0MB)  beyond  currently  approved 
information  collection.  The  primary 
sources  of  data  used  to  complete  the 
forms  are  routinely  used  in  most 
business  transactions.  Forms  require 
only  a  minimal  amount  of  information, 
which  can  be  supplied  without  data 
processing  equipment  or  a  trained 
statistical  staff.  Thus,  the  information 
collection  and  reporting  burden  is 
relatively  small.  Requiring  the  same 
reports  from  all  handlers  does  not 
significantly  disadvantage  any  handler 
that  is  smaller  than  the  industry 
average. 

No  other  biu-dens  are  expected  to  fall 
on  the  dairy  industry  as  a  result  of 
overlapping  Federal  rules.  The 
rulemaking  proceeding  does  not 
duplicate,  overlap,  or  conflict  with  any 
existing  Federal  rules. 

Prior  document  in  this  proceeding: 
Notice  of  Hearing:  Issued  November  14, 
2001;  published  November  19.  2001  (66 
FR  57889). 

Preliminary  Statement 

Notice  is  hereby  given  of  the  filing 
with  the  Hearing  Clerk  of  this  tentative 
final  decision  with  respect  to  proposed 
amendments  to  the  tentative  marketing 
agreement  and  the  order  regulating  the 
handling  of  milk  in  the  Pacific 
Northwest  marketing  area.  This  notice  is 
issued  pursuant  to  the  provisions  of  the 
Agricultural  Marketing  Agreement  Act 
and  the  applicable  rules  of  practice  and 
procedure  governing  the  formulation  of 
marketing  agreements  and  marketing 
orders  (7  CFR  part  900). 

Interested  parties  may  file  written 
exceptions  to  this  decision  with  the 
Hearing  Clerk.  U.S.  Department  of 
Agriculture,  Washington,  DC  20250, 
November  5,  2002.  Six  (6)  copies  of  the 
exceptions  should  be  filed.  All  written 
submissions  made  pursuant  to  this 
notice  will  be  made  available  for  public 
inspection  at  the  office  of  the  Hearing 
Clerk  during  regular  business  hours  (7 
CFR  1.27(b)). 

The  proposed  amendments  set  forth 
below  are  based  on  the  record  of  a 
public  hearing  held  at  Seattle, 
Washington,  on  December  4^  2001. 
pursuant  to  a  notice  of  hearing  issued 
November  14,  2001  (66  FR  57889). 

The  material  issues  on  the  record  of 
hearing  relate  to: 

1.  Establishing  a  touch-base  provision 
and  year-roimd  diversion  limits  for 
producer  milk. 

2.  Establishing  a  cooperative  pool 
manufactiuing  plant  provision  and 
"system"  pooling  for  cooperative 
manufacturing  plants. 


3.  Determining  if  emergency 
marketing  conditions  exist  that  would 
warrant  the  omission  of  a  recommended 
decision  and  the  opportunity  to  file 
written  exceptions. 

Findings  and  Conclusions 

The  following  findings  and 
conclusions  on  the  material  issues  are 
based  on  evidence  presented  at  the 
hearing  and  the  record  thereof: 

1.  Standards  for  Producer  Milk — the 
Touch  Base  Standard 

A  proposal  seeking  to  change  certain 
standards  and  features  of  the  Producer 
milk  provision  of  the  order  should  be 
adopted  immediately.  The  changes 
include:  (1)  Establishing  a  year-round 
standard  for  the  number  of  days  in  each 
month  that  a  dairy  farmer's  milk 
production  needs  to  be  delivered  to  a 
pool  plant  in  order  for  the  rest  of  the 
milk  of  that  dairy  farmer  to  be  eligible 
for  diversion  to  nonpool  plants.  This 
standard  is  often  referred  to  as  a  "touch- 
base"  provision.  A  3-day  touch-base 
standard  is  adopted  in  this  decision.  (2) 
Setting  a  limit  on  the  amount  of  milk 
that  can  be  diverted  from  pool  plants  to 
nonpool  plants  in  each  month  of  the 
year.  Currently,  a  diversion  limit  of  99 
percent  is  applicable  in  each  of  the 
months  of  March  through  August,  while 
a  diversion  limit  of  80  percent  is 
applicable  for  each  of  the  months  of 
September  through  February.  The 
adopted  year-round  diversion  limit  is  80 
percent  of  all  milk  receipts,  including 
diversions,  and  continues  the  current 
diversion  limits  that  were  adjusted  by 
the  Market  Administrator.  (3)  Providing 
authority  to  the  Market  Administrator  to 
adjust  the  touch-base  standard. 

Proposal  2,  offered  by  Northwest  Milk 
Marketing  Federation  (NMMF), 
Northwest  Dairy  Association  (NDA), 
and  the  Tillamook  County  Creamery 
Association  (TCCA),  seeks  to  modify  the 
order's  pooling  standards  by 
establishing  a  6-day  touch-base  standard 
during  the  month  in  order  for  the  rest 
of  the  milk  of  a  dairy  farmer  to  be 
eligible  to  be  diverted  to  nonpool  plants 
and  by  establishing  an  80  percent  year- 
round  limit  on  the  amount  of  milk 
received  by  a  pool  plant  that  can  be 
diverted  to  nonpool  plants.  NMMF, 
NDA,  and  TCCA  are  organizations 
owned  by  dairy-farmer  members  that 
supply  a  significant  portion  of  the  milk 
needs  of  the  Pacific  Northwest 
marketing  area  and  whose  milk  is 
pooled  on  the  Pacific  Northwest  order. 

NDA,  a  proponent  of  Proposal  2, 
testified  that  pooling  standards  must  be 
changed  in  order  to  prevent  what  they 
described  as  "artificial"  pooling  or 
"pool  loading"  that  has  been  occurring 


in  the  Pacific  Northwest  order  since  the 
implementation  of  Federal  order  reform. 
The  NDA  witness  noted  that  when  milk 
is  pooled  on  the  order  but  never 
physically  received,  service  to  the  Class 
I  market  is  not  demonstrated.  To  allow 
the  pooling  of  milk  which  does  not 
provide  service  to  the  Class  I  needs  of 
the  market  only  lowers  returns  to  dairy 
farmers  whose  milk  is  actually 
supplying  the  local  Class  1  market.  The 
witness  asserted  that  this  occurs 
because  the  order's  pooling  standards 
are  inadequate. 

According  to  the  NDA  witness, 
pooling  provisions  that  were  once 
applicable  in  Federal  orders  more 
accurately  identified  the  milk  of 
producers  serving  the  Class  I  market. 
These  provisions  included  a  touch-base 
standard  that  specified  the  minimum 
number  of  days  during  the  month  that 
a  dairy  farmer's  milk  needed  to  be 
received  at  a  pool  plant  in  order  to  be 
eligible  to  divert  to  nonpool  plants  the 
rest  of  the  milk  of  that  dairy  farmer.  In 
addition,  the  witness  noted  that  the 
"dair>'  farmers  for  other  markets" 
provision,  that  was  applicable  prior  to 
order  reform,  provided  that  a  dair\' 
farmer  would  not  be  considered  a 
producer  on  the  order  unless  all  of  the 
farmer's  milk  was  pooled  on  the  order 
during  the  month.  Also,  the  witness 
noted,  milk  was  valued  and  priced  by 
its  relative  location  to  the  market  prior 
to  order  reform.  Milk  farther  from  plants 
in  the  marketing  area  would  have  a 
lower  value  than  milk  located  nearer  to 
plants  located  in  the  marketing  area, 
stressed  the  witness. 

The  NDA  witness  testified  that 
provisions  prior  to  Federal  order  reform 
deterred  milk  that  did  not  ser\'e  the 
Order's  Class  I  market  from  being 
pooled  on  the  Pacific  Northwest  order. 
The  witness  explained  that  milk  located 
outside  of  the  marketing  area  and 
pooled  on  the  order  received  the  Pacific 
Northwest  blend  price  minus  the 
applicable  location  adjustment  specified 
in  the  order.  This  measure,  the  witness 
said,  made  it  unprofitable  for  milk 
located  far  from  the  marketing  area  to  be 
pooled  on  the  Pacific  Northwest  order. 
However,  the  witness  emphasized  that 
Federal  order  reform  adopted  a  Class  I 
price  surface  that  does  not  provide  for 
location  adjustments  in  determining  a 
relative  value  for  milk  to  the  market. 
According  to  the  witness,  the  newly 
adopted  Class  I  price  surface  establishes 
fixed  values  for  milk  regardless  of  its 
use  for  fluid  or  manufactiu^d  products. 
The  witness  characterized  that  this 
change  effectively  created  a  "backward 
incentive"  to  move  milk  from  one 
order's  bottling  plant  to  a  manufacturing 
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plant  located  farther  away  in  another 
marketing  order. 

The  NDA  witness  referred  to  a  Cornell 
University  economic  model  that  was 
used  in  formulating  the  current  Class  I 
price  surface.  The  model,  according  to 
the  witness,  produced  a  price  surface 
map  that  valued  milk  in  the  east  higher 
than  milk  in  the  west,  inferring  that 
milk  should  move  from  west  to  east. 
The  witness  asserted  that  when 
establishing  the  new  Class  I  price 
siuface,  the  Department  did  not  take 
into  account  the  variable  price  surface 
used  by  the  model  for  manufactured 
products.  The  witness  noted  that  while 
the  Class  I  differential  at  Salt  Lake  City, 
Utah,  is  the  same  as  in  Seattle, 
Washington  ($1.90  per  hundredweight), 
the  Pacific  Northwest  order  blend  price 
is  often  higher  than  the  Western  order 
blend  price.  According  to  the  witness, 
the  combined  effect  of  fixed  Class  I 
differential  values  and  blend  price 
differences  causes  milk  from  Utah  to 
move  west  to  the  Pacific  Northwest, 
instead  of  moving  east  as  predicted  in 
the  Cornell  model. 

The  witness  concluded  that  this 
movement  of  milk  has  resulted  in 
disorderly  market  conditioris  in  the 
Pacific  Northwest  and  Western  orders 
because  the  price  surface  provides  an 
inappropriate  incentive  to  move  milk  to 
manufacturing  plants  in  the  Pacific 
Northwest  order  where  a  higher  Class  I 
value  prevails,  rather  than  to  bottling 
plants  in  the  Western  order  where  a 
lower  Class  I  value  prevails.  The 
witness  testified  that  the  pooling 
provisions  of  the  Pacific  Northwest 
order  need  revision  to  correct  disorderly 
market  conditions. 

NMMF's  witness,  testifying  in  support 
of  Proposal  2,  stated  that  the  proposal  is 
designed  to  correct  unintended 
consequences  generated  by  Federal 
order  reform  regarding  the  manner  in 
which  the  producer  location  value  of 
milk  is  determined.  The  witness 
testified  that  prior  to  order  reform, 
location  adjustments  also  acted  as  an 
effective  means  of  identifying  the 
producers  who  consistently  served  the 
Class  I  needs  of  the  market.  The  witness 
testified  that  Federal  order  reform  also 
established  a  new  Class  I  price  structure 
that  reflected  supply  and  demand 
conditions  for  fluid  milk  in  every 
county  of  the  United  States.  The  witness 
asserted  that  this  new  structure  uses  the 
same  Class  I  pricing  locations  to  adjust 
pool  draws  on  all  milk  regardless  of 
how  that  milk  is  utilized. 

According  to  the  NMMF  witness, 
under  the  new  pricing  system,  milk  that 
is  diverted  from  plants  in  the  marketing 
area  and  delivered  hundreds  of  miles 
away  can  be  valued  at  the  same  price  as 


milk  at  the  plant  ft-om  which  the  milk 
was  diverted.  Value  is  then  adjusted,  the 
witness  said,  by  differences  in  the  level 
of  the  Class  I  differentials  where  the 
milk  is  actually  delivered.  According  to 
the  witness,  this  demonstrates  a  lack  of 
economic  consistency. 

The  NMMF  witness  also  testified  that 
millions  of  dollars  have  been  transferred 
from  dairy  farmers  who  actually  silpply 
the  fluid  needs  of  the  Pacific  Northwest 
order  to  dairy  farmers  located  in 
Southern  Idaho  and  Utah  who  do  not 
supply  the  local  Class  I  market.  Also, 
data  was  presented  by  the  witness  to 
demonstrate  that  when  the  milk  of 
producers  distant  to  the  market  is 
pooled  on  the  Pacific  Northwest  order 
but  never  physically  received  at  a 
Pacific  Northwest  pool  plant,  the  milk 
of  those  distant  producers  receives  a 
share  of  the  Class  I  proceeds  without  the 
producers  ever  actually  supplying  milk 
to  meet  the  Class  I  needs  of  the  market. 

According  to  the  NMMF  witness,  the 
80  percent  diversion  limit 
recommended  in  Proposal  2  would 
permanently  continue  the  Market 
Administrator's  February  2001 
temporary  revision  to  the  marketing 
order.  According  to  the  witness,  the  80 
percent  diversion  limit  has  been 
operating  well  and  should  become  the 
order's  adopted  standard  for  producer 
milk. 

The  NMMF  witness  also  spoke  on  the 
merits  of  instituting  a  6-day  touch-base 
standard.  The  witness  was  of  the 
opinion  that  producer  milk  standards 
should  be  linked  to  the  order's  supply 
plant  performance  standard  of  20 
percent.  According  to  the  witness,  6 
days  of  a  dairy  farmer's  milk  production 
per  month  is  equal  to  20  percent  of 
monthly  production  and  is  consistent 
with  the  20  percent  performance 
standard  applicable  for  pool  supply 
plants. 

Dairy  Farmers  of  America  (DFA),  a 
supporter  of  Proposal  2,  testified  about 
changes  in  the  marketplace  resulting 
from  the  new  Class  I  price  surface 
implemented  under  Federal  order 
reform.  It  was  DFA's  opinion  that  the 
pooling  of  milk  not  serving  the  Class  I 
market  is  inconsistent  with  Federal 
order  policy.  Returns  to  producers  who 
regularly  supply  the  Class  I  market  are 
unnecessarily  reduced  when  milk  that 
does  not  service  the  Class  I  market  is 
pooled,  said  the  witness. 

The  DFA  witness  also  testified  that 
milk  not  actually  supplying  the  Class  I 
needs  of  the  market  but  sharing  in  the 
revenue  generated  from  fluid  milk  sales 
is  an  indicator  of  faulty  pooling 
provisions.  The  witness  asserted  that  if 
the  current  pooling  standards  are  not 
amended,  local  dairy  farmers  who  are 


actually  supplying  the  local  Class  I 
market  will  continue  to  receive  lower 
returns. 

The  DFA  witness  testified  that  the 
Pacific  Northwest  order's  current 
diversion  limit  standard  of  99  percent 
for  certain  months  is  inadequate 
because  of  the  potential  volume  of  milk 
that  could  be  pooled  on  the  order. 
According  to  the  witness,  it  is  this 
shortcoming  of  the  current  pooling 
provisions  fliat  has  allowed  milk  which 
performs  no  reasonable  service  in 
meeting  fluid  milk  demands  to  be 
pooled  on  the  Pacific  Northwest  order. 
In  this  regard,  DFA  thought  it  was 
appropriate  to  set  a  limit  on  the  amount 
of  producer  milk  that  pool  plants  can 
divert  to  nonpool  plants  consistent  with 
the  Market  Administrator's  temporary 
revision.  The  DFA  witness  indicated 
that  a  year-round  diversion  limit  of  80 
percent  would  bo  reasonable  in  light  of 
the  marketing  area's  Class  I  use  of  milk. 
The  witness  also  supported  the  6-day 
touch-base  provision  of  Proposal  2 
because  it  would  better  identify  the  milk 
of  those  producers  that  actually  serve 
the  Class  I  needs  of  the  market. 

Two  Washington  State  dairy  fanners 
also  testified  in  support  of  Proposal  2. 
One  dairy  farmer  asserted  that  Proposal 
2  would  correct  what  the  witness 
described  as  a  loophole  in  the  Pacific 
Northwest  pooling  provisions  that 
allows  milk  which  does  not  serve  the 
fluid  market  to  be  pooled  on  the  Pacific 
Northwest  order.  The  witness 
maintained  that  current  provisions  are 
contributing  to  the  loss  of  millions  of 
dollars  to  Washington  State  dairy 
farmers.  The  witness  also  stated  that 
adopting  Proposal  2  would  provide  for 
restoring  the  orderly  marketing  of  milk 
in  the  Pacific  Northwest  and  promote 
trust  in  the  Federal  milk  order  program. 
A  second  dairy  farmer  testified  that 
disorderly  marketing  conditions  are 
demonstrated  when  the  blend  price  is 
reduced  through  what  the  witness 
described  as  manipulation  of  the  order's 
pooling  standards. 

2.  Standards  for  Pool  Plants — 
Cooperative  Pool  Manufacturing  Plant 

Several  amendments  to  the  Pool  plant 
provision  of  the  Pacific  Northwest  order 
should  be  adopted  immediately.  Certain 
inadequacies  and  unneeded  featiu^s  of 
the  current  Poo7  plant  provision  are 
contributing  to  disorderly  marketing 
conditions  and  unwarranted  erosion  of 
the  blend  price  received  by  those 
producers  who  actually  supply  milk  to 
satisfy  the  fluid  demands  of  the  Pacific 
Northwest  marketing  area.  Specifically, 
the  following  changes  to  the  Pool  plant 
provision  should  be  adopted 
immediately:  (1)  Eliminate  a  supply 
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plant  feature  applicable  to  cooperative 
supply  plants;  (2)  establish  a 
"cooperative  manufacturing  plant" 
provision;  and  (3)  provide  for  two  or 
more  cooperative  manufacturing  plants 
to  operate  as  a  "system"  for  the  purpose 
of  meeting  applicable  performance 
standards. 

A  cooperative  manufacturing  plant  is 
a  type  of  pool  supply  plant  and  will  be 
defined  as  a  manufactxiring  plant, 
owned  and  operated  by  a  cooperative 
association  or  a  wholly  owned 
subsidiary,  that  delivers  at  least  20 
percent  of  producer-member  milk 
shipments  either  directiy  from  farms  or 
supply  plants  owned  by  the  same 
cooperative  association  and  is  located 
vtdthin  the  marketing  area.  A 
cooperative  manufacturing  plant  will 
have  the  same  performance  standards 
applicable  to  a  supply  plant  specifying 
that  20  percent  of  total  milk  receipts 
must  be  supplied  to  a  pool  distributing 
plant  in  order  to  pool  all  other  physical 
receipts  and  diversions  of  milk. 

The  Pacific  Northwest  marketing 
order  Pool  plant  provision  currently 
contains  a  feature  applicable  for  supply 
plants  operated  by  a  cooperative 
association  to  include  deliveries  to 
distributing  plants  directly  from  the 
farms  of  their  producer  members  as 
qualifying  shipments  for  pooling. 

Proposal  1,  offered  by  NMMF,  NDA, 
and  TCCA  seeks  to  establish  a 
"cooperative  manufacturing  plant" 
provision  as  a  type  of  pool  supply  plant, 
and  also  to  provide  that  two  or  more 
cooperative  manufacturing  plants  may 
operate  as  a  "system"  of  supply  plants 
for  the  purpose  of  meeting  pooling 
performance  standards.  According  to 
the  witnesses,  the  proposal  eliminates 
the  need  for  the  current  provision  for 
cooperative  associations  that  operate 
supply  plants. 

A  witness  for  NMMF  testified  that  the 
adoption  of  a  provision  providing  for  a 
cooperative  manufacturing  plant  as  a 
type  of  supply  plant  is  predicated  on  the 
adoption  of  a  touch-base  standard 
contained  in  Proposal  2.  According  to 
the  witness,  if  a  touch-base  standard  is 
adopted,  certain  accommodations  for 
cooperative  manufacturing  plants 
should  be  provided  to  prevent  the 
inefficient  movement  of  milk.  A 
provision  for  a  "system"  of  cooperative 
manufacturing  plants  shoiUd  be  made, 
noted  the  witness,  so  that  the  system  of 
plants  could  qualify  to  have  their 
combined  milk  receipts  pooled  when  a 
single  plant  of  the  system  meets  all  of 
the  performance  standards  for  the 
system  of  plants.  The  witness  noted  that 
providing  this  flexibility  in  the 
movement  of  milk  will  enable 
cooperative  manufacturing  plants  to 


minimize  transportation  costs  while  still 
meeting  the  established  touch-base 
standard.  The  witness  noted  that  a 
similar  provision  for  cooperative 
manufacturing  plants  is  ciurently  a 
feature  of  the  Arizona-Las  Vegas  and 
Western  milk  marketing  orders  and 
would  be  beneficial  for  the  Pacific 
Northwest  order. 

The  NMMF  witness  predicted  that  the 
adoption  of  a  cooperative  manufacturing 
plant  provision  would  encourage  all 
supply  plants  in  the  Pacific  Northwest 
to  change  their  pooling  status  to  this 
new  type  of  pool  supply  plant  because 
all  supply  plants  in  the  Pacific 
Northwest  are  owned  by  cooperative 
associations.  According  to  the  witness, 
the  proposed  changes  contained  in 
Proposals  1  and  2  would  serve  to  deter 
supply  plants  located  far  from  the 
Pacific  Northwest  marketing  area  from 
inappropriately  pooling  milk  on  the 
Pacific  Northwest  order  because  these 
changes  eliminate  the  ability  to  pool 
milk  that  is  not  physically  received  at 
the  plants  which  actually  provide  milk 
to  satisfy  the  marketing  area's  Class  I 
demands. 

A  witness  appearing  on  behalf  of 
NDA,  also  a  proponent  of  Proposal  1. 
agreeid  with  die  NMMF  witness' 
conclusion  that  pooling  provisions 
should  ensure  that  only  milk  which 
actually  performs  in  supplying  the 
market's  Class  I  needs  would  prevent 
the  "artificial"  pooling  of  milk.  The 
witness  stressed  that  NDA  does  not 
object  to  milk  located  outside  of  the 
order  that  regularly  serves  the  fluid 
needs  of  the  market  from  receiving  the 
order's  blend  price. 

The  adoption  of  the  proposed 
cooperative  manufacturing  plant 
provision,  according  to  the  NDA 
witness,  also  would  provide  producers 
who  regularly  serve  the  fluid  needs  of 
the  market  more  flexibility  in  meeting 
the  touch-base  standard  contained  in 
Proposal  2.  The  witness  was  in 
agreement  with  NMMF  that  the 
proposal  would  prevent  the 
inappropriate  pooling  of  milk  that  is 
located  at  plants  far  from  the  marketing 
area  that  does  not  actually  supply  the 
fluid  needs  of  the  market.  The  NDA 
witness  asserted  that  these  changes  to 
the  order  would  ensure  that  only  milk 
actually  available  to  meet  the  market's 
fluid  needs  would  be  pooled. 

A  witness  representing  the  TCCA  also 
testified  in  support  of  Proposal  1.  The 
witness  presented  an  analysis  on  the 
loss  of  income  to  dairy  farmers  in 
Tillamook  County,  Oregon,  due  to  the 
pooling  of  milk  on  the  order  that  does 
not  actually  serve  the  Class  I  needs  of 
the  market.  The  impact  of  inappropriate 
pooling  standards  to  Pacific  Northwest 


dairy  farmers,  according  to  the  witness' 
calculations,  showed  an  average 
monthly  decrease  in  revenue  of  $755 
per  farm.  The  witness  testified  that  the 
adoption  of  Proposal  1  would  correct 
the  disorderly  marketing  conditions  in 
the  Pacific  Northwest  order  by  only 
allowing  milk  that  actually  serves  the 
fluid  needs  of  the  market  to  receive  the 
order's  blend  price. 

The  witness  representing  DFA 
testified  in  support  of  Proposal  1. 
According  to  the  witness,  two  primary 
benefits  of  the  Federal  order  program 
are  allowing  producers  to  benefit  from 
the  orderly  marketing  of  milk  and  the 
marketwide  distribution  of  revenue  that 
results  mostly  from  Class  I  milk  sales. 
Orderly  marketing  influences  milk  to 
move  to  the  highest  value  use  when 
needed  and  to  clear  the  market  when 
not  used  in  Class  I,  noted  the  witness. 
The  witness  testified  that  marketwide 
pooling  allows  qualified  producers  to 
equitably  share  in  the  returns  from  the 
market  in  a  manner  that  provides 
incentives  for  supplying  the  market  in 
the  most  efficient  manner.  The  witness 
insisted  that  the  pooling  of  milk  which 
does  not  service  the  Class  I  market  is 
inconsistent  with  Federal  order  policy. 

The  DFA  witness  asserted  that 
Proposal  1  properly  addresses  the 
problem  associated  with  what  the 
witness  described  as  the  near  "open 
pooling"  of  milk  on  the  Pacific 
Northwest  order.  Specifically,  the 
witness  testified  that  the  proposal 
would  establish  appropriate  pooling 
performance  standards  for  producer 
milk  and  handlers  that  are  consistent 
with  the  objectives  of  the  Federal  milk 
order  program. 

Two  members  of  the  Washington 
State  Dairy  Federation  also  testified  in 
support  of  Proposal  1.  One  witness 
indicated  that  when  milk  not  serving 
the  fluid  needs  of  the  Pacific  Northwest 
market  is  pooled,  returns  that  should  be 
received  by  producers  serving  the  Class 
I  needs  of  the  market  are  "siphoned" 
away.  Another  witness  testified  that 
dairy  producers  in  Washington  have  lost 
millions  of  dollars  in  revenue  as  a  result 
of  the  "loopholes"  in  the  order's  pooling 
provisions.  The  adoption  of  Proposal  1 
would,  according  to  the  witness,  make 
needed  changes  to  the  pooling  standards 
and  re-establish  orderly  marketing 
conditions  for  the  Pacific  Northwest 
marketing  area. 

All  milk  marketing  orders,  including 
the  Pacific  Northwest,  provide 
standards  for  identifying  producers  and 
the  milk  of  producers  that  supply  the 
market's  Class  I  needs.  The  pooling 
standards  of  an  order  serve  to  assure 
that  an  adequate  supply  of  fluid  milk  is 
delivered  to  the  market.  Pooling 
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standards  also  act  to  identify  the  milk  of 
those  producers  that  actually  meets  this 
need.  Some  milk  orders  have  touch-base 
standards  to  determine  which  dairy 
fanners  and  the  milk  of  those  dairy 
farmers  who  perform  in  the  market  by 
delivering  a  certain  amount  of 
production  to  pool  plants.  When  such 
standards  are  met,  the  milk  not  needed 
to  meet  fluid  demands  becomes  eligible 
to  be  diverted  to  a  nonpool  plant  and  be 
pooled  and  priced  by  the  order. 

It  is  largely  the  revenue  from  Class  I 
sales  that  provides  additional  returns  to 
milk  being  pooled  which  is  reflected  in 
the  order's  blend  price.  Accordingly,  the 
Federal  order  system  consistently  has 
stressed  actual  performance  in  meeting 
pooling  standards  designed  to  ensure  an 
adequate  supply  of  Class  I  milk  for  the 
market  as  a  condition  for  receiving  the 
order's  blend  price. 

The  pooling  standards  of  an  order  are 
designed  to  identify  those  producers 
and  the  milk  of  those  producers  that 
demonstrate  service  to  the  Class  I 
market.  A  touch-base  standard  serves  to 
identify  the  producers  and  the  milk  of 
those  producers  who  actually  supply 
milk  to  the  market  in  a  specified 
minimum  amount.  Markets  that  exhibit 
a  higher  percentage  of  milk  in  fluid  use 
typically  have  touch-base  standards 
specifying  more  frequent  physical  milk 
deliveries  to  pool  plants  than  in  markets 
where  Class  I  use  is  lower.  When  a 
touch-base  standard  is  too  low,  the 
potential  for  disorderly  marketing 
conditions  arise  on  two  fronts.  First, 
pool  plants  are  less  assured  of  milk 
supplies.  Second,  and  most  germane  to 
the  Pacific  Northwest  marketing  area, 
the  lack  of  a  touch-base  standard 
provides  a  way  for  the  milk  of  producers 
not  serving  the  fluid  needs  of  the  market 
to  be  pooled  on  the  order  while  not 
actually  supplying  milk  to  the  market's 
pool  plants.  This  reduces  the  blend 
price  paid  to  producers  who  are  actually 
incurring  the  costs  of  supplying  the 
Class  I  needs  of  the  market. 

A  significant  portion  of  the  testimony 
received  at  the  hearing  placed  blame  on 
the  current  Class  I  price  structure  as  the 
root  cause  of  the  inappropriate  pooling 
of  milk  oil  the  Pacific  Northwest  order. 
The  current  price  structure  was  faulted 
specifically  as  not  providing  location 
adjustments  for  milk  as  had  been  the 
case  prior  to  the  implementation  of  milk 
order  reform. 

Testimony  indicated  that  the  lack  of 
location  adjustments  effectively 
undermines  the  pooling  standards  of  the 
order.  The  decision  to  pool  milk  was 
once  based  on  the  economics  of 
transporting  milk — comparing  the  costs 
of  transporting  milk  to  the  benefit  of 
receiving  the  order's  blend  price. 


Testimony  indicates  this  factor  is  as 
important  as  the  pooling  standards  of 
the  order.  Hearing  participants  were  of 
the  opinion  that  placing  a  relative  value 
on  milk  based  on  its  distance  from  the 
market  provided  appropriate  pooling 
discipline  and  fostered  orderly 
marketing  conditions.  Some  participants 
indicated  disappointment  by  asserting 
that  the  Department  did  not  offer  a 
recommended  decision  in  order  reform 
from  which  to  provide  comments  on  the 
Class  I  pricing  structure. 

The  reform  of  milk  orders,  contained 
in  the  recommended  decision  (63  FR 
4802)  and  final  decision  (64  FR  16026), 
made  purposeful  changes  to  the  Class  I 
pricing  structure.  In  this  regard,  a  fixed 
adjustment  for  Class  I  milk  prices  was 
provided  for  every  county  location  in 
the  48  contiguous  states  to  create  a 
national  Class  I  pricing  surface  for  the 
system  of  milk  marketing  orders. 
Changing  this  characteristic  of  the 
pricing  structure  ensured  handlers  that 
regardless  of  the  marketing  order  by 
which  regulated,  the  applicable  prices 
would  be  the  same. 

Such  change  made  a  more  clear 
distinction  between  the  value  milk  has 
at  a  location  from  the  pooling  standards 
of  any  individual  marketing  order. 
Location  adjustments  were  never  a  part 
of  the  pooling  standards  of  the  Pacific 
Northwest  order  or  any  other  milk 
marketing  order.  Instead,  location 
adjustments  were  an  integral  part  of  the 
pricing  provisions  of  the  order. 
However,  it  should  be  noted  that 
location  adjustments  tended  to 
strengthen  the  effectiveness  of  the 
order's  pooling  standards.  Location 
adjustments  determined  the  relative 
value  of  milk  to  the  market.  The  pooling 
standards  established  the  criteria  for 
pooling  milk  on  the  order.  With  the 
Class  I  price  surface  adopted  by  order 
reform,  more  direct  reliance  is  placed  on 
pooling  standards  to  identify  the  milk 
that  should  be  pooled  on  the  order. 

Pooling  provisions  of  all  orders, 
including  the  Pacific  Northwest,  are 
intended  to  define  appropriate 
standards  for  the  prevailing  marketing 
conditions  in  assuring  that  the 
marketing  area  would  be  supplied  with 
a  sufficient  supply  of  milk  for  fluid  use 
and  to  identify  those  producers — and 
the  milk  of  those  producers — that 
actually  service  the  Class  I  needs  of  the 
market.  Taken  as  a  whole,  the  pooling 
provisions  of  milk  orders,  including  the 
Pacific  Northwest  order,  are  contained 
in  the  Pool  plant,  Producer,  and 
Producer  milk  provisions.  The  intent  of 
these  pooling  provisions  prior  to  reform 
and  after  reform  has  not  changed. 

The  issue  before  the  Department  is  to 
consider  amendments  to  standards  of 


the  order  that  currently  allow  milk  to  be 
pooled  on  the  Pacific  Northeast  order 
without  such  milk  being  regularly  and 
consistently  supplied  to  pool  plants 
within  the  marketing  area  in  order  to 
supply  the  market's  Class  I  needs.  On 
the  basis  of  the  record,  the  pooling 
standards  of  the  order  need  to  be 
reconsidered. 

It  is  the  pooling  standards  of  the  order 
that  address  those  producers  who  are 
relied  upon  to  supply  the  Class  I  needs 
of  the  marketing  area.  The  record 
evidence  indicates  that  milk  is  being 
pooled  on  the  Pacific  Northwest  order 
which  does  not  demonstrate  any 
reasonable  association  with  the  market 
and  which  is  not  actually  received  at 
pool  plants  that  supply  the  Class  I 
demands  of  the  market.  Instead,  the 
milk  being  pooled  is  physically  retained 
at  plant  locations  located  in  another 
marketing  area  for  manufacturing  lower 
valued  Class  III  or  Class  IV  dairy 
products.  This  is  causing  producers  who 
actually  supply  the  market  to  receive  a 
lower  blend  price. 

On  the  basis  of  the  record  evidence, 
together  with  analysis  performed  by  the 
Department,  this  decision  finds  reason 
to  support  adopting  a  3-day  touch-base 
standard.  Analysis  was  performed  using 
officially  noticed  Market  Administrator 
data  from  June  2001  through  April  2002. 
This  time  period  was  selected  because 
of  the  change  in  Commodity  Credit 
Corporation  (CCC)  purchase  prices  for 
butter  and  nonfat  diy  milk  that  occurred 
on  May  31,  2001,  as  part  of  the  price 
support  program.  This  change  in  the 
CCC  support  price  purchases,  or  the 
"butter-powder  tilt,"  has  caused  the 
price  gap  between  Class  III  and  Class  IV 
milk  to  be  significantly  reduced.  This 
change  in  CCC  purchase  prices  has  had 
a  noticeable  effect  on  the  total  value  of 
the  marketwide  pool  for  both  the  Pacific 
Northwest  and  Western  orders. 

A  hypothetical  blend  price  was 
computed  for  the  Pacific  Northwest 
order  marketing  area,  absent  the  Class  III 
and  Class  IV  milk  physically  located  in 
areas  within  the  Western  Order  milk 
marketing  area.  Milk  from  this  area  had 
not  historically  been  pooled  on  the 
Pacific  Northwest.  Additionally,  a 
similar  blend  price  was  computed  for 
the  Western  Order  that  assumed  the 
Class  in  and  Class  IV  milk  pooled  on  the 
Pacific  Northwest  Order  would  instead 
be  pooled  on  the  Western  order.  The 
results  indicated  that  the  blend  price 
received  by  dairy  farmers  pooled  in  the 
Pacific  Northwest  would  increase,  while 
the  blend  price  received  by  dairy 
farmers  pooled  on  the  Western  order 
would  decrease. 

Analysis  of  the  newly  derived  blend 
price  differences  was  performed  to 
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determine  how  many  days  of  a  dairy 
farmers'  production  could  seek  to  be 
received  at  a  pool  plant  in  the  Pacific 
Northwest  so  that  the  costs  of  shipping 
milk  to  the  market  would  not  exceed  the 
benefits  of  being  pooled.  The  results  of 
this  analysis  ranged  from  a  low  of  1 
day's  milk  production  in  the  month  of 
February  2002  to  a  high  of  5  day's  milk 
production  in  June  2001. 

On  average  the  milk  of  a  dairy  fanner 
could  be  received  at  a  pool  plant  in  the 
Pacific  Northwest  order  3  days  per 
month  to  adequately  demonstrate  that 
the  milk  of  a  producer  is  actudly 
providing  a  reasonable  and  consistent 
service  in  meeting  the  fluid  needs  of  the 
marketing  area. 

Providing  a  higher  touch-base 
standard  requires  milk  located  outside 
the  marketing  area  to  demonstrate  its 
availability  to  service  the  Class  I  needs 
of  the  Pacific  Northwest  marketing  area. 
While  this  standard  should  continue  to 
assure  an  adequate  supply  of  Class  I 
milk,  it  also  will  serve  as  a  safeguard 
against  the  unwarranted  erosion  of 
blend  prices  caused  by  the  pooling  of 
milk  which  could  not  reasonably  be 
determined  as  bearing  the  cost 
associated  with  serving  the  fluid  needs 
of  the  market. 

The  establishment  of  a  touch-base 
standard  also  reinforces  the  integrity  of 
the  order's  other  performance  standards. 
Together  with  providing  for  a 
cooperative  manufacturing  plant  and 
their  system  pooling,  reasoiiable 
assurance  is  provided  that  milk  which 
does  not  regularly  service  the  fluid 
needs  of  the  market  will  not  receive  the 
Pacific  Northwest  order's  blend  price. 
Additionally,  this  decision  provides 
authority  for  the  Market  Administrator 
to  adjust  the  touch-base  standard  in  the 
same  way  the  order  currently  provides 
authority  for  the  Market  Administrator 
to  adjust  the  performance  standards  for 
supply  plants  and  diversion  limits  for 
all  pool  plants. 

Providing  for  the  diversion  of  milk  is 
a  desirable  and  needed  feature  of  an 
order  because  it  facilitates  the  orderly 
and  efficient  disposition  of  milk  not 
needed  for  fluid  use.  When  producer 
milk  is  not  needed  by  the  market  for 
Class  I  use,  some  provision  should  be 
made  for  milk  to  be  diverted  to  nonpool 
plants  for  use  in  manufactured  products 
and  to  be  pooled  and  priced  under  the 
order.  However,  it  is  just  as  necessary  to 
safeguard  against  excessive  milk 
supplies  becoming  associated  with  the 
market  through  the  diversion  process. 

Milk  diverted  to  nonpool  plants  is 
milk  not  physically  received  at  a  pool 
plant.  However,  it  is  included  as  a  part 
of  the  total  producer  milk  receipts  of  the 
diverting  plant.  While  diverted  milk  is 


not  physically  received  by  the  diverting 
plant,  it  is  nevertheless  an  integral  part 
of  the  milk  supply  of  that  plant.  If  such 
milk  is  not  part  of  the  integral  supply  of 
the  diverting  plant,  then  that  milk 
should  not  bie  associated  with  the 
diverting  plant  and  should  not  be 
pooled. 

A  diversion  limit  establishes  the 
amount  of  producer  milk  that  may  be 
associated  with  the  integral  milk  supply 
of  a  pool  plant.  With  regard  to  the 
pooling  issues  of  the  Pacific  Northwest 
order,  the  record  reveals  that  high 
diversion  limits  contributed  to  die 
pooling  of  large  voltmies  of  milk  on  the 
order  &at  may  not  have  serviced  to  the 
Class  I  market  needs.  Therefore, 
lowering  the  order's  diversion  limit 
standard  would  be  appropriate. 

Associating  more  milk  than  is  actually 
part  of  the  legitimate  reserve  supply  of 
the  diverting  plant  unnecessarily 
■  reduces  the  potential  blend  price  paid  to 
dairy  formers  who  service  the  market's 
Class  I  needs.  Without  reasonable 
diversion  limits,  the  order's  ability  to 
provide  for  effective  performance 
standards  and  orderly  marketing  is 
weakened. 

Diversion  limit  standards  that  are  too 
high  can  open  the  door  for  pooling  more 
milk  on  the  market,  as  seen  with  the  99 
percent  diversion  limit  that  had  been 
applicable  for  the  months  of  March 
through  August  prior  to  the  adjustments 
made  by  the  Market  Administrator  in 
February  2001.  With  respect  to  the 
marketing  conditions  of  the  Pacific 
Northwest  marketing  area  evidenced  by 
the  record,  this  decision  finds  good 
reason  to  continue  with  the  diversion 
limits  on  producer  milk  set  by  the 
Market  Administrator  at  80  percent  of 
total  receipts  as  the  order's  appropriate 
diversion  limit  for  every  month  of  the 
year. 

Therefore,  an  80  percent  diversion 
limit  standard  for  producer  milk  in  each 
month  of  the  year  should  be  adopted 
immediately.  To  the  extent  that  this 
diversion  limit  standard  may  warrant 
future  adjustments,  the  order  already 
provides  the  Market  Administrator 
authority  to  adjust  these  diversion 
standards  as  marketing  conditions  may 
warrant. 

This  decision  finds  that  several 
changes  to  the  pooling  standards 
contained  in  the  Producer  milk 
definition  of  the  order  are  needed  to 
reinforce  the  integrity  of  the  other 
changes  made  in  this  decision  that  affect 
supply  plants.  As  indicated  earlier,  the 
record  indicates  that  the  pooling 
provisions  of  the  Pacific  Northwest 
order  are  inadequate.  This  decision 
finds  that  the  absence  of  a  touch-base 
standard  results  in  the  inability  to 


adequately  and  properly  identify  the 
milk  of  those  producers  who  should  be 
pooled.  The  lack  of  a  touch-base 
standard  together  with  a  99  percent 
diversion  limit  applicable  in  the  months 
of  March  through  August  results  in  the 
pooling  of  more  milk  than  can 
reasonably  be  considered  as  actually 
serving  the  market's  Class  I  needs. 
These  inadequacies  of  the  Pacific 
Northwest  order  have  resulted  in 
pooling  milk  which  can  not  demonstrate 
actual  service  in  supplying  the  Class  I 
needs  of  the  market.  Such  inadequacies 
only  contribute  to  the  unnecessary 
erosion  of  the  order's  blend  price  to 
those  producers  who  do  demonstrate 
such  service. 

This  decision  also  finds  agreement 
with  the  proponents  of  Proposal  1  that 
a  cooperative  manufacturing  plant 
provision  will  provide  flexibility  in 
qualifying  milk  to  be  pooled.  Allowing 
cooperative  manufacturing  plants  the 
option  to  function  as  part  of  a  pooling 
system  will  also  assist  producers  and 
handlers  in  transporting  milk  in  the 
most  cost-efficient  manner.  This 
provision  v«ll  give  the  cooperatives 
operating  manufacturing  plants  the 
ability  to  supply  milk  to  distributing 
plants  from  a  plant  of  the  system  located 
nearer  a  distributing  plant  without 
causing  disruption  to  the  market. 
System  pooling  will  allow  cooperative 
manufacturing  plants  to  make  more 
cost-effective  decisions  in  transporting 
milk  while  still  satisfying  the  Class  I 
demands  of  the  order  without 
disruption. 

3.  Emergency  Marketing  Conditions 

Evidence  presented  at  the  hearing 
establishes  diat  the  pooling  standards  of 
the  Pacific  Northwest  order  are 
inadequate  and  are  resiilting  in  a 
significant  present  and  ongoing  erosion 
of  the  blend  price  received  by  producers 
who  actually  demonstrate  performance 
by  supplying  the  Class  I  needs  of  the 
market.  This  unwarranted  erosion  of 
blend  prices  stems  from  the  lack  of  a 
reasonable  and  effective  Standard  to 
ensure  that  the  milk  of  the  producer 
being  pooled  is  actually  being  delivered 
to  pool  plants  that  supply  milk  to  meet 
the  Class  I  needs  of  the  market.  The 
erosion  of  the  blend  price  received  by 
producers  is  also  compounded  by  an 
unnecessarily  high  diversion  limit 
standard  for  the  months  of  March 
through  August.  These  shortcomings 
have  allowed  milk  that  has  not  provided 
a  reasonable  expectation  of  or 
demonstration  of  service  in  meeting  the 
Class  I  needs  of  the  marketing  area  to  be 
pooled  on  the  order.  Consequently,  it  is 
determined  that  emergency  marketing 
conditions  exist  in  the  Pacific 
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Northwest  marketing  area,  and  the 
issuance  of  a  reconunended  decision  is 
therefore  being  omitted.  The  record 
establishes  a  basis  as  noted  above  for 
amending  the  order  on  an  interim  basis. 
The  opportunity  to  file  written 
exceptions  remains. 

In  view  of  this  situation,  an  interim 
final  rule  amending  the  order  will  be 
issued  as  soon  as  the  approval  of 
producers  is  determined. 

Rulings  on  Proposed  Findings  and 
Conclusions 

Briefs,  proposed  findings  and 
conclusions  were  filed  on  behalf  of 
certain  interested  parties.  These  briefs, 
proposed  findings  and  conclusions,  and 
the  evidence  in  the  record  were 
considered  in  making  the  findings  and 
conclusions  set  forth  above.  To  the 
extent  that  the  suggested  findings  and 
conclusions  filed  by  interested  parties 
are  inconsistent  with  the  findings  and 
conclusions  set  forth  herein,  the 
requests  to  make  such  findings  or  reach 
such  conclusions  are  denied  for  the 
reasons  previously  stated  in  this 
decision. 

General  Findings 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  Pacific 
Northwest  order  was  first  issued  and 
when  it  was  amended.  The  previous 
findings  and  determinations  are  hereby 
ratified  and  confirmed,  except  where 
they  may  conflict  with  those  set  forth 
herein. 

(a)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  and  all  of  the  terms  and 
conditions  thereof,  will  tend  to 
effectuate  the  declared  policy  of  the  Act; 

(b)  The  parity  prices  of  milk  as 
determined  pursuant  to  section  2  of  the 
Act  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  marketing  eu-ea,  and  the 
minimum  prices  specified  in  the 
tentative  marketing  agreement  and  the 
order,  as  hereby  proposed  to  be 
amended,  are  such  prices  as  will  reflect 
the  aforesaid  factors,  insure  a  sufficient 
quantity  of  pure  and  wholesome  milk, 
and  be  in  the  public  interest;  and 

(c)  The  tentative  marketing  agreement 
and  the  order,  as  hereby  proposed  to  be 
amended,  will  regulate  the  handling  of 
milk  in  the  same  manner  as,  and  will  be 
applicable  only  to  persons  in  the 
respective  classes  of  industrial  and 
commercial  activity  specified  in,  the 
marketing  agreement  upon  which  a 
hearing  has  been  held. 


Interim  Marketing  Agreement  and 
Interim  Order  Amending  the  Order 

Annexed  hereto  and  made  a  part 
hereof  are  two  dociunents;  an  Interim 
Marketing  Agreement  regulating  the 
handling  of  milk,  and  an  Interim  Order 
amending  the  order  regulating  the 
handling  of  milk  in  the  Pacific 
Northwest  Marketing  Area,  which  has 
been  decided  upon  as  the  detailed  and 
appropriate  means  of  effectuating  the 
foregoing  conclusions. 

It  is  hereby  ordered,  that  this  entire 
tentative  decision  and  the  interim  order 
and  the  interim  marketing  agreement 
annexed  hereto  be  published  in  the 
Federal  Register. 

Determination  of  Producer  Approval 
and  Representative  Period 

The  month  of  May,  2002,  is  hereby 
determined  to  be  the  representative 
period  for  the  purpose  of  ascertaining 
whether  the  issuance  of  the  order,  as 
amended  and  as  hereby  proposed  to  be 
amended,  regulating  the  handling  of 
milk  in  the  Pacific  Northwest  marketing 
area  is  approved  or  favored  by 
producers,  as  defined  under  the  terms  of 
the  order  as  hereby  proposed  to  be 
amended,  who  during  such 
representative  period  were  engaged  in 
the  production  of  milk  for  sale  within 
the  aforesaid  marketing  area. 

List  of  Subjects  in  7  CFR  Part  1124 

Milk  marketing  order. 

Dated:  August  30,  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 

Interim  Order  Amending  the  Order 
Regulating  the  Handling  of  Milk  in  the 
Pacific  Northwest  Marketing  Area 

This  interim  order  shall  not  become 
effective  unless  and  until  the 
requirements  of  §  900.14  of  the  rules  of 
practice  and  procedure  governing 
proceedings  to  formulate  marketing 
agreements  and  marketing  orders  have 
been  met. 

Findings  and  Determinations 

The  findings  and  determinations 
hereinafter  set  forth  supplement  those 
that  were  made  when  the  order  was  first 
issued  and  when  it  was  amended.  The 
previous  findings  and  determinations 
are  hereby  ratified  and  confirmed, 
except  where  they  may  conflict  with 
those  set  forth  herein. 

(a)  Findings.  A  public  hearing  was 
held  upon  certain  proposed 
amendments  to  the  tentative  marketing 
agreement  and  to  the  order  regulating 
the  handling  of  milk  in  the  Pacific 
Northwest  marketing  area.  The  hearing 


was  held  pursuant  to  the  provisions  of 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  and  the  applicable  rules  of 
practice  and  procedure  (7  CFR  part  900). 

Upon  the  basis  of  the  evidence 
introduced  at  such  hearing  and  the 
record  thereof,  it  is  found  that: 

(1)  The  said  order  as  hereby  amended, 
and  all  of  the  terms  and  conditions 
thereof,  will  tend  to  effectuate  the 
declared  policy  of  the  Act: 

(2)  The  parity  prices  of  milk,  as 
determined  pursuant  to  section  2  of  the 
Act,  are  not  reasonable  in  view  of  the 
price  of  feeds,  available  supplies  of 
feeds,  and  other  economic  conditions 
which  affect  market  supply  and  demand 
for  milk  in  the  aforesaid  marketing  area. 
The  minimum  prices  specified  in  the 
order  as  hereby  amended  are  such 
prices  as  will  reflect  the  aforesaid 
factors,  insure  a  sufficient  quantity  of 
pure  and  wholesome  milk,  and  by  in  the 
public  interest;  and 

(3)  The  said  order  as  hereby  amended 
regulates  the  handling  of  milk  in  the 
same  manner  as,  and  is  applicable  only 
to  persons  in  the  respective  classes  of 
industrial  or  commercial  activity 
specified  in,  a  marketing  agreement 
upon  which  a  hearing  has  been-held. 

Order  Relative  to  Handling 

It  is  therefore  ordered,  that  on  and 
after  the  effective  date  hereof,  the 
handling  of  milk  in  the  Pacific 
Northwest  marketing  area  shall  be  in 
conformity  to  and  in  compliance  with 
the  terms  and  conditions  of  the  order,  as 
amended,  and  as  hereby  amended,  as 
follows: 

The  authority  citation  for  7  CFR  part 
1124  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

PART  1124— MILK  IN  THE  PACIHC 
NORTHWEST  MARKETING  AREA 

1.  Section  1124.7  is  amended  by: 

a.  Removing  paragraph  (c)(2)  and 
(c)(3); 

b.  Redesignating  paragraph  (c)(4)  as 
(c)(2); 

c.  Adding  new  paragraphs  (d)  and  (f); 
and 

d.  Revising  paragraph  (g). 

The  revisions  and  additions  read  as 
follows: 

§1124.7    Pool  Plant 

*        *        *        *        » 

(d)  A  manufacturing  plant  located 
within  the  marketing  area  and  operated  ' 
by  a  cooperative  association,  or  its 
wholly  owned  subsidiary,  if,  during  the 
month,  or  the  immediately  preceding 
12-month  period  ending  with  the 
current  month,  20  percent  or  more  of 
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the  producer  milk  of  members  of  the 
association  (and  any  producer  milk  of 
nonmembers  and  members  of  another 
cooperative  association  which  may  be 
marketed  by  the  cooperative 
association)  is  physically  received  in  the 
form  of  bulk  fluid  milk  products 
(excluding  concentrated  milk 
transferred  to  a  distributing  plant  for  an 
agreed-upon  use  other  than  Class  I)  at 
plants  specified  in  paragraph  (a)  or  (b) 
of  this  section  either  direcdy  fitjm  farms 
or  by  transfer  from  supply  plants 
operated  by  the  cooperative  association, 
or  its  wholly  owned  subsidiary,  and 
from  plants  of  the  cooperative 
association,  or  its  wholly  owned 
subsidiary,  for  which  pool  plant  status 
has  been  requested  under  this  paragraph 
subject  to  the  following  conditions: 

(1)  The  plant  does  not  qualify  as  a 
pool  plant  under  paragraph  (a),  (b),  or 
(c)  of  this  section  or  under  comparable 
provisions  of  another  Federal  order;  and 

(2)  The  plant  is  approved  by  a  duly 
constituted  regulatory  agency  for  the 
handling  of  milk  approved  for  fluid 
consumption  in  the  marketing  area. 

(3)  A  request  is  filed  in  writing  with 
the  market  administrator  before  the  first 
day  of  the  month  for  which  it  is  to  be 
effective.  The  request  will  remain  in 
effect  until  a  cancellation  request  is 
filed  in  writing  with  the  market 
administrator  before  the  first  day  of  the 
month  for  which  the  cancellation  is  to 
be  effective. 
***** 

(f)  A  system  of  two  or  more  plants 
identified  in  §  1124.7(d)  operated  by  one 
or  more  cooperative  handlers  may 
qualify  for  pooling  by  meeting  the  above 
shipping  requirements  subject  to  the 
following  additional  requirements: 

(1)  The  cooperative  handlers) 
establishing  the  system  submits  a 
written  request  to  the  market 
administrator  on  or  before  the  first  day 
of  the  month  for  which  the  system  is  to 
be  effective  requesting  that  such  plants 
qualify  as  a  system.  Such  request  will 
contain  a  list  of  the  plants  participating 
in  the  system  in  the  order,  beginning 
with  the  last  plant,  in  which  the  plants 
will  be  dropped  firom  the  system  if  the 
system  fails  to  qualify.  Each  plant  that 
qualifies  as  a  pool  plant  witldn  a  system 
shall  continue  each  month  as  a  plant  in 
the  system  until  the  handler(s) 
establishing  the  system  submits  a 
written  request  before  the  first  day  of 
the  month  to  the  market  administrator 
that  the  plant  be  deleted  from  the 
system  or  that  the  system  be 
discontinued.  Any  plant  that  has  been 
so  deleted  from  a  system,  or  that  has 
failed  to  qualify  in  any  month,  will  not 
be  part  of  any  system.  In  the  event  of  an 


ownership  change  or  the  business 
failure  of  a  handler  that  is  a  participant 
in  the  system,  the  system  may  be 
reorganized  to  reflect  such  a  change  if 
a  written  request  to  file  a  new  marketing 
agreement  is  submitted  to  the  market 
administrator;  and 

(2)  If  a  system  fails  to  qualify  under 
the  requirement  of  this  paragraph,  the 
handler  responsible  for  qualifying  the 
system  shall  notify  the  market 
administrator  of  which  plant  or  plants 
will  be  deleted  from  the  system  so  that 
the  remaining  plants  may  be  pooled  as 
a  system.  If  the  handler  fails  to  do  so, 
the  market  administrator  shall  exclude 
one  or  more  plants,  beginning  at  the 
bottom  of  the  list  of  plants  in  the  system 
and  continue  up  the  list  as  necessary 
until  the  deliveries  are  sufficient  to 
qualify  the  remaining  plants  in  the 
system. 

(g)  The  applicable  shipping 
percentage  of  paragraphs  (c)  and  (d)  of 
this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
adjustment  is  necessary  to  encourage 
needed  shipments  or  to  prevent 
imeconomic  shipments.  Before  making 
such  a  finding,  the  market  administrator 
shall  investigate  the  need  for  adjustment 
either  on  the  market  administrator's 
own  initiative  or  at  the  request  of 
interested  parties  if  the  request  is  made 
in  writing  at  least  15  days  prior  to  the 
month  for  which  the  requested  revision 
is  desired  to  be  effective.  If  the 
investigation  shows  that  an  adjustment 
of  the  shipping  percentages  might  be 
appropriate,  the  market  administrator 
shall  issue  a  notice  stating  that  an 
adjustment  is  being  considered  and 
invite  data,  views  and  arguments.  Any 
decision  to  revise  an  applicable 
shipping  percentage  must  be  issued  in 
writing  at  least  one  day  before  the 
effective  date. 
***** 

2.  Section  1124.13  is  amended  by: 

a.  Redesignating  paragraphs  (e)(1) 
through  (5)  as  paragraphs  (e)(2)  through 

(6); 

b.  Adding  a  new  paragraph  {e)(l);  and 

c.  Revising  redesignated  paragraphs 
(e)(2),  (e)(5),  and  (e)(6). 

The  revisions  and  additions  read  as 
follows: 

§1124.13    Producer  Milk. 

***** 

(e)*  *  * 

(1)  Milk  of  a  dairy  farmer  shall  not  be 
eligible  for  diversion  unless  at  least  3 
days'  production  of  such  dairy  farmer's 
production  is  physically  received  at  a 
pool  plant  during  the  month. 

(2)  Of  the  quantity  of  producer  milk 
received  during  the  month  (including 


diversions,  but  excluding  the  quantity  of 
producer  milk  received  from  a  handler 
described  in  §  1000.9(c))  the  handler 
diverts  to  nonpool  plants  not  more  than 
80  percent. 
***** 

(5)  Any  milk  diverted  in  excess  of  the 
limits  prescribed  in  paragraph  (e)(2)  of 
this  section  shall  not  be  producer  milk. 
If  the  diverting  handler  or  cooperative 
association  fails  to  designate  the  dair\' 
farmers'  deliveries  that  are  not  to  be 
producer  milk,  no  milk  diverted  by  the 
handler  or  cooperative  association 
during  the  month  to  a  nonpool  plant 
shall  be  producer  milk.  In  the  event 
some  of  the  milk  of  any  producer  is 
determined  not  to  be  producer  milk 
pursuant  to  this  paragraph,  other  milk 
delivered  by  such  producer  as  producer 
milk  during  the  month  will  not  be 
subject  to  §  1124.12(b)(5). 

(6)  The  delivery  day  requirement  in 
paragraph  (e)(1)  of  this  section  and 
diversion  percentage  in  paragraph  (e)(2) 
of  this  section  may  be  increased  or 
decreased  by  the  market  administrator  if 
the  market  administrator  finds  that  such 
revision  is  necessary  to  assure  the 
orderly  marketing  and  efficient  handling 
of  milk  in  the  marketing  area.  Before 
making  such  finding,  the  market 
administrator  shall  investigate  the  need 
for  the  revision  either  on  the  market 
administrator's  own  initiative  or  at  the 
request  of  interested  persons  if  the 
request  is  made  in  writing  at  least  1 5 
days  prior  to  the  month  for  which  the 
requested  revision  is  desired  to  be 
effective.  If  the  investigation  shows  that 
a  revision  might  be  appropriate,  the 
market  administrator  shall  issue  a  notice 
stating  that  the  revision  is  being 
considered  and  inviting  written  data, 
views,  and  arguments.  Any  decision  to 
revise  the  delivery  day  requirement  or 
the  diversion  percentage  must  be  issued 
in  writing  at  least  one  day  before  the 
effective  date. 

Marketing  Agreement  Regulating  the 
Handling  of  Milk  in  Certain  Marketing 
Areas 

The  parties  hereto,  in  order  to 
effectuate  the  declared  policy  of  the  Act, 
and  in  accordance  with  the  rules  of 
practice  and  procedure  effective 
thereunder  (7  CFR  part  900),  desire  to 
enter  into  this  marketing  agreement  and 
do  hereby  agree  that  the  provisions 
referred  to  in  paragraph  I  hereof  as 
augmented  by  the  provisions  specified 
in  paragraph  II  hereof,  shall  be  and  are 
the  provisions  of  this  marketing 
agreement  as  if  set  out  in  full  herein. 

1.  The  findings  and  determinations, 
order  relative  to  handling,  and  the 
provisions  of  §§1124.1  to  1124.86  all 
inclusive,  of  the  order  regulating  the 
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handling  of  milk  in  the  Pacific 
Northwest  marketing  area  (7  CFR  part 
1124]  which  is  annexed  hereto;  and 

II.  The  following  provisions:  Record 
of  milk  handled  and  authorization  to 
correct  typographical  errors. 

(a)  Record  of  milk  handled.  The 
undersigned  certifies  that  he/she 
handled  during  the  month  of  May  2002, 

hundredweight  of  milk 

covered  by  this  marketing  agreement. 

(b)  Authorization  to  correct 
typographical  errors.  The  undersigned 
hereby  authorizes  the  Deputy 
Administrator,  or  Acting  Deputy 
Administrator,  Dairy  Programs, 
Agricultural  Marketing  Service,  to 
correct  any  typographical  errors  which 
may  have  been  made  in  this  marketing 
agreement.  | 

Effective  date.  This  marketing 
agreement  shall  become  effective  upon 
the  execution  of  a  counterpart  hereof  by 
the  Department  in  accordance  with 
Section  900.14(a)  of  the  aforesaid  rules 
of  practice  and  procedure. 

In  Witness  Whereof,  The  contracting 
handlers,  acting  under  the  provisions  of 
the  Act,  for  the  purposes  and  subject  to 
the  limitations  herein  contained  and  not 
otherwise,  have  hereunto  set  their 
respective  hands  and  seals. 

Signature  By  (Name) 

(Title) " 

(Address) 

(Seal)  I 

Attest 

[FR  Doc.  02-22686  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  3410-02-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN:  3245-AE99 

Small  Business  Size  Standarite;  Size 
Standards  by  2002  North  American 
Industry  Classification  System 

AGENCY:  Small  Business  Administration 

(SBA). 

ACTION:  Proposed  rule;  correction. 

summary:  The  U.S.  Small  Business 
Administration  (SBA)  is  correcting  the 
proposed  rule  it  published  in  the 
Federal  Register  on  August  13,  2002, 
that  would  amend  its  Small  Business 
Size  Regulations  by  incorporating  the 
Office  of  Management  and  Budget's 
(OMB)  2002  modifications  of  the  North 
American  Industry  Classification 
System  (NAICS)  into  its  table  of  small 
business  size  standards.  The  proposed 
rule  published  on  August  13,  2002, 
contained  a  number  of  formatting  errors 
that  could  make  it  difficult  for  some 
readers  to  distinguish  between  size 
standards  defined  in  millions  of  dollars 
and  those  defined  in  number  of 
employees.  This  correction  contains  a 
new  table  of  size  standards  to  clearly 
identify  size  standards  by  millions  of 
dollars  and  by  number  of  employees. 
DATES:  SBA  must  receive  comments  to 
the  proposed  rule  on  or  before 
September  12,  2002. 
ADDRESSES:  Address  all  comments 
concerning  the  proposed  rule  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  Office  of  Size 
Standards,  409  Third  Street,  SW, 


Washington,  DC  20416;  via  email  to 
sizestandards@sba.gov;  or  via  facsimile, 
(202)  205-6390.  SBA  will  make  all 
public  comments  available  to  any 
person  or  concern  upon  request. 

FOR  FURTHER  INFORMATION  CONTACT:  Carl 
Jordan,  Office  of  Size  Standards,  at  (202) 
205-6618  or  sizestandards@sba.gov. 

SUPPLEMENTARY  INFORMATION:  SBA 
published  a  proposed  rule  in  the 
Federal  Register  on  August  13,  2002, 
(67  FR  52597)  to  amend  its  Small 
Business  Size  Regulations  by 
incorporating  the  Office  of  Management 
and  Budget's  (OMB)  2002  modifications 
of  the  North  American  Industry 
Classification  System  (NAICS)  into  its 
table  of  small  business  size  standards. 
These  modifications  are  limited  to 
industries  in  six  (6)  NAICS  Sectors.  The 
modifications  result  in  a  small  number 
of  size  standard  changes  to  certain 
NAICS  activities.  The  proposed  rule 
published  in  the  Federal  Register  on 
August  13,  2002,  did  not  include  dollar 
signs  for  many  of  the  monetary-based 
size  standards.  This  correction  revises 
the  size  standards  table  by  listing  size 
standards  by  millions  of  dollars  and 
ntmiber  of  employees  in  separate 
columns. 

In  rule  FR  Doc.  02-20358  published 
on  August  13,  2002  (67  FR  52633)  make 
the  following  correction. 

On  page  52638,  in  the  third  column, 
correct  amendatory  instruction  number 
3  as  follows: 

3.  Amend  §  121.201  by  revising  the 
table  of  size  standards  to  read  as 
follows: 


Small  Business  Size  Standards  by  NAICS  Industry 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numlier  of 

employees 


111110  

111120 

111130  

111140  

111150  

111160 

111191  

111199  

111211  

111219  

111310  

111320 

111331  

111332 

111333 

111334 

111335 

111336 

111339 


Sector  11— Agriculture,  Forestry,  Fishing  and  Hunting 

Subsector  111 — Crop  Production 

Soytiean  Famiing  ^ 

Oilseed  (except  Soyt)ean)  Farming 

Dry  Pea  and  Bean  Farming 

Wheat  Farming  

Com  Farming 

Rice  Farming 

Oilseed  and  Grain  Combination  Farming 

All  Other  Grain  Farming  

Potato  Famiing  

Other  Vegetable  (except  Potato)  and  Melon  Farming  

Orange  Groves  

Citrus  (except  Orange)  Groves  

Apple  Orchards 

Grape  Vineyards 

Strawberry  Farming  

Berry  (except  Strawberry)  Farming  

Tree  Nut  Fanning  

Fruit  and  Tree  Nut  Combination  Farming  

Other  Noncitrus  Fmit  Farming 


$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 


56946 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002  /  Proposed  Rules 


Federal  Register / Vol.  67,  No.  173 /Friday,  September  6,  2002 / Proposed  Rules 


56945 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


111411  . 

111419. 

111421  . 

111422. 

111910. 

111920 

111930 

111940 

111991 

111992 

111998 


112111-. 

112112. 

112120. 

112210. 

112310. 

112320. 

112330. 

112340. 

112390. 

112410. 

112420. 

112511  . 

112512 

112519 

112910 

112920 

112930 

112990 


113110 
113210 
113310 


114111 
114112 
114119 
114210 


115111  . 

115112. 

115113, 

115114 

115115 

115116 

115210 

115310 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  nornber  of 

employees 


Mushroorti  Production 

Other  Food  Crops  Grown  Under  Cover 

Nursery  and  Tree  Production  

Floriculture  Production 

Tobacco  Farming 

Cotton  Farming  

Sugarcane  Farming  

Hay  Fanning  

Sugar  Beet  Fanning  

Peanut  Farming  

All  Other  Miscellaneous  Crop  Fanning 


Subsector  112— Animal  Production 


Beef  Cattle  Ranching  and  Famiing  _ 

Cattle  Feedtots 

Dairy  Cattle  and  Milk  Production 

Hog  and  Pig  Faming  

Chicken  Egg  Production 

Broilers  and  Other  Meat  Type  Chicken  Production 

Turkey  Productton 

Poultry  Hatcheries  

Other  Poultry  Production  

Sheep  Famiing  

Goat  Fanning 

Finfish  Farming  and  Fish  Hatcheries  

Shellfish  Farming 

Other  Animal  Aquaculture  

Apiculture  

Horse  and  Other  Equine  Production  

Fur-Bearing  Animal  and  Rabbit  Production 

All  Other  Animal  Production  


Subsector  113— Forestry  and  Logging 


Timber  Tract  Operations 

Forest  Nurseries  and  Gathering  of  Forest  Products 
Logging  


Subsector  114— Fishing,  Hunting  and  Trapping 


Finfish  Fishing 

Shellfish  Fishing 

Other  Marine  Fishing  . 
Hunting  and  Trapping 


Subsector  115— Support  Activities  for  Agriculture  and  Forestry 


Cotton  Ginning 

Soil  Preparation,  Planting,  and  Cultivating 

Crop  Harvesting,  Primarily  by  Machine 

Postharvest  Crop  Activities  (except  Cotton  Ginning) 

Farm  Labor  Contractors  and  Crew  Leaders  

Farm  Management  Services  

Support  Activities  for  Anirhal  Production  

Support  Activities  for  Forestry  


Sector  21— Mining 


Subsector  211— Oil  and  Gas  Extraction 


211111 
211112 

212111 
212112 
212113 
212210 
212221 


Cmde  Petroleum  and  Natural  Gas  Extraction 
Natural  Gas  Liquid  Extraction 


Subsector  212— Mining  (except  Oil  and  Gas) 


Bituminous  Coal  and  Lignite  Surface  Mining 

Bituminous  Coal  Underground  Mining 

Anthracite  Mining 

Iron  Ore  Mining 

Gold  Ore  Mining  


$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 


$0.75 
$1.50 
$0.75 
$0.75 
$10.50 
$0  75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 
$0.75 


$6.0 
$6.0 


$3.5 
$3.5 
$3.5 
$3.5 


S6.0 
S6.0 
$60 
$6.0 
$6.0 
$6.0 
S6.0 
$6.0 


500 


500 
500 


500 
500 
500 
500 
500 
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Small  Business  Size  Standards  by  NAICS  Industry — Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


212222 
212231 
212234 
212291 
212299 
212311 
212312 
212313 
212319  . 

212321  . 

212322  . 

212324  . 

212325  . 

212391  . 

212392  . 
212393. 
212399  . 


213111 
213112 
213113 
213114 
213115 


Silver  Ore  Mining  

Lead  Ore  and  Zinc  Ore  Mining 

Copper  Ore  and  Nickel  Ore  Mining 

Uranium-Radium-Vanadium  Ore  Mining  

All  Other  Metal  Ore  Mining  

Dimension  Stone  Mining  and  Quarrying  

Crushed  and  Broken  Limestone  Mining  and  Quarrying 

Crushed  and  Broken  Granite  Mining  and  Quarrying 

Other  Crushed  and  Broken  Stone  Mining  and  Quarrying 

Construction  Sand  and  Gravel  Mining  

Industrial  Sand  Mining  

Kaolin  and  Ball  Clay  Mining  

Clay  and  Ceramic  and  Refractory  Minerals  Mining  

Potash,  Soda,  and  Borate  Mineral  Mining  

Phosphate  Rock  Mining 

Other  Chemical  and  Fertilizer  Mineral  Mining  

All  Other  Nonmetallic  Mineral  Mining  

Subsector  213— Support  Activities  for  Mining 

Drilling  Oil  and  Gas  Wells  

Support  Activities  for  Oil  and  Gas  Operations  

Support  Activities  for  Coal  Mining  

Support  Activities  for  Metal  Mining  

Support  Activities  for  Nonmetallic  Minerals  (except  Fuels) 

Sector  22— Utilities 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


221 1 1 1 
221112 
221113 
221119 
221121 
221122 
221210 
221310 
221320 
221330 


Subsector  221— Utilities 

Hydroelectric  Power  Generation 

Fossil  Fuel  Electric  Power  Generation  

Nuclear  Electric  Power  Generation  

Other  Electric  Power  Generation 

Electric  Bulk  Power  Transmission  and  Control  

Electric  Power  Distribution 

Natural  Gas  Distribution  

Water  Supply  and  Irrigation  Systems 

Sewage  Treatment  Facilities  

Steam  and  Air-Conditioning  Supply  

Sector  23— Construction 


See  footnote  1 
See  footnote  1 
See  footnote  1 
See  footnote  1 
See  footnote  1 
See  footnote  1 

$6.0 

$6.0 

$10.5 


236115  

236116  

236117  

236118......... 

236210  

236220  

237110 

237120  

237130  

237210  

237310  

237990  

EXCEPT. 


238110  

238120  

238130 I 

238140 I 

238150 

238160 ! 

238170 I 


Subsector  236 — Construction  of  Buildings 

New  Single-Family  Housing  Construction  (except  Operative  Builders)  

New  Multifamily  Housing  Construction  (except  Operative  Builders) 

New  Housing  Operative  Builders  

Residential  Remodelers 

Industrial  Building  Construction  

Commercial  and  Institutional  Building  Construction  

Subsector  237 — Heavy  and  Civil  Engineering  Construction 

Water  and  Sewer  Line  and  Related  Structures  Construction 

Oil  and  Gas  Pipeline  and  Related  Structures  Construction 

Power  and  Com.munication  Line  and  Related  Structures  Construction 

Land  Subdivision 

Highway,  Street,  and  Bridge  Construction 

Other  Heavy  and  Civil  Engineering  Constnjction 

Dredging  and  Surface  Cleanup  Activities 

Subsector  238— Specialty  Trade  Contractors 

Poured  Concrete  Foundation  and  Structure  Contractors 

Structural  Steel  and  Precast  Concrete  Contractors  

Framing  Contractors  

Masonry  Contractors  

Glass  and  Glazing  Contractors  

Rooming  Contractors  

Siding  Contractors  


$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 


soo 

500 

500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 


SiwiALL  BUSINESS  SiZE  STANDARDS  BY  NAICS  INDUSTRY— Continued 


NAICS  codes 


238190 

238210  

238220  

238290  

238310  

238320  

238330 

238340  

238350 

238390  

238910  

238990  

EXCEPT. 


311111 

311119 

311211 

311212 

311213 

311221  .. 

311222.. 

311223.. 

311225.. 

311230.. 

311311  .. 

311312.. 

311313.. 

311320.. 

311330.. 

311340.. 

311411  .. 

311412  .. 

311421  . 

311422  . 
311423. 

311511  . 

311512  . 
311513. 
311514. 
311520. 
311611  . 
311612. 
311613. 
311615. 

311711  . 

311712  . 

311811  . 

311812  . 

311813  . 

311821  . 

311822  . 

311823  . 
311830. 
311911  . 
311919  . 
311920. 
311930 
311941 
311942 
311991 
311999 


312111 
312112 
312113 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Other  Foundation,  Structure,  and  Building  Exterior  Contractors  

Electrical  Contractors 

Plumbing,  Heating,  and  Air-Conditioning  Contractors 

Other  Building  Equipment  Contractors 

Drywall  and  Insulation  Contractors 

Painting  and  Wall  Covering  Contractors  

Flooring  Contractors  

Tile  and  Ten-azzo  Contractors 

Finish  Carpentry  Contractors 

Other  Building  Finishing  Contractors 

Site  Preparation  Contractors  

All  Other  Specialty  Trade  Contractors 

Base  Housing  Maintenance  " 

Sectors  31-33— Manufacturing 
Subsector  311— Food  Manufacturing 


$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
$12.0 
^$12.0 


Size  standards 

in  number  of 

employees 


Dog  and  Cat  Food  Manufacturing 

Other  Animal  Food  Manufacturing 

Flour  Milling 

Rice  Milling 

Malt  Manufacturing 

Wet  Com  Milling 

Soybean  Processing 

Other  Oilseed  Processing 

Fats  and  Oils  Refining  and  Blending 

Breakfast  Cereal  Manufacturing 

Sugarcane  Mills  

Cane  Sugar  Refining  

Beet  Sugar  Manufacturing 

Chocolate  and  Confectionery  Manufacturing  from  Cacao  Beans 

Confectionery  Manufacturing  from  Purchased  Chocolate 

Non-Chocolate  Confectionery  Manufacturing 

Frozen  Fruit,  Juice  and  Vegetable  Manufacturing  

Frozen  Specialty  Food  Manufacturing 

Fruit  and  Vegetable  Canning^  

Specialty  Canning 

Dried  and  Dehydrated  Food  Manufacturing  

Fluid  Milk  Manufacturing 

Creamery  Butter  Manufacturing  

Cheese  Manufacturing 

Dry,  Condensed,  and  Evaporated  Dairy  Product  Manufacturing  .... 

Ice  Cream  and  Frozen  Dessert  Manufacturing  

Animal  (except  Poultry)  Slaughtering  

Meat  Processed  from  Carcasses  

Rendering  and  Meat  By-product  Processing  

Poultry  Processing 

Seafood  Canning  

Fresh  and  Frozen  Seafood  Processing 

Retail  Bakeries 

Commercial  Bakeries % 

Frozen  Cakes,  Pies,  and  Other  Pastries  Manufacturing 

Cookie  and  Cracker  Manufacturing  — 

Flour  Mixes  and  Dough  Manufacturing  from  Purchased  Flour  

Dry  Pasta  Manufacturing  

Tortilla  Manufacturing  

Roasted  Nuts  and  Peanut  Butter  Manufacturing  

Other  Snack  Food  Manufacturing  

Coffee  and  Tea  Manufacturing 

Flavoring  Syrup  and  Concentrate  Manufacturing 

Mayonnaise,  Dressing  and  Other  Prepared  Sauce  Manufacturing 

Spice  and  Extract  Manufacturing  

Perishable  Prepared  Food  Manufacturing 

All  Other  Miscellaneous  Food  Manufacturing  


500 
500 
500 
500 
500 
750 
500 
1,000 
1,000 
1,000 
500 
750 
750 
500 
500 
500 
500 
500 
3500 
1,000 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


Subsector  312— Beverage  and  TotMcco  Product  Manufacturing 


Soft  Drink  Manufacturing  

Bottled  Water  Manufacturing 
Ice  Manufacturing  


500 
500 
500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


312120 
312130 
312140 
312210 
312221 
312229 


313111 
313112 
311313 
313210 
313221 
313222 
313230 
313241 
313249 
313311 
313312 
313320 


314110 
314121 
314129 
314911 
314912 
314991 
314992 
314999 


315111 

315119 

315191 

315192 

315211 

315212 

315221 

315222 

315223 

315224 

315225 

315228 

315231 

315232 

315233 

315234 

315239  . 

315291  . 

315292 

315299  . 

315991  . 

315992. 

315993  . 

315999. 


316110 
3T6211 
316212 
316213 
316214 
316219 
316991 
316992 
316993 


Breweries  

Wineries  

Distilleries 

Tobacco  Stemming  and  Redrying  

Cigarette  Manufacturing  

Other  Tobacco  Product  Manufacturing  

Subsector  313— Textile  Mills 

Yam  Spinning  Mills 

Yam  Texturizing,  Throwing  and  Twisting  Mills , 

Thread  Mills  , 

Broadwoven  Fabric  Mills  

Narrow  Fabric  Mills 

Schiffti  Machine  Embroidery  

Nonwoven  Fabric  Mills  

Weft  Knit  Fabric  Mills 

Other  Knit  Fabric  and  Lace  Mills 

Broadwoven  Fabric  Finishing  Mills  

Textile  and  Fabric  Finishing  (except  Broadwoven  Fabric)  Mills  

Fabric  Coating  Mills  

Subsector  314 — Textile  Product  Mills 

Carpet  and  Rug  Mills 

Curtain  and  Drapery  Mills  

Other  Household  Textile  Product  Mills 

Textile  Bag  Mills  

Canvas  and  Related  Product  Mills  

Rope,  Cordage  and  Twine  Mills  

Tire  Cord  and  Tire  Fabric  Mills 

All  Other  Miscellaneous  Textile  Product  Mills  

Subsector  31 5 — Apparel  Manufacturing 

Sheer  Hosiery  Mills 

Other  Hosiery  and  Sock  Mills 

Outenwear  Knitting  Mills 

Undenwear  and  Nightwear  Knitting  Mills  

Men's  and  Boys'  Cut  and  Sew  Apparel  Contractors 

Women's,  Girls',  and  Infants'  Cut  and  Sew  Apparel  Contractors  

Men's  and  Boys'  Cut  and  Sew  Underwear  and  Nightwear  Manufacturing 

Men's  and  Boys'  Cut  and  Sew  Suit,  Coat  and  Overcoat  Manufacturing 

Men's  and  Boys'  Cut  and  Sew  Shirt  (except  Wori<  Shirt)  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Trouser,  Slack  and  Jean  Manufacturing  

Men's  and  Boys'  Cut  and  Sew  Wort<  Clothing  Manufacturing 

Men's  and  Boys'  Cut  and  Sew  Other  Outerwear  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Lingerie,  Loungewear  and  Nightwear  Manufacturing 

Women's  and  Girls'  Cut  and  Sew  Blouse  and  Shirt  Manufacturing  

Women's  and  Giris'  Cut  and  Sew  Dress  Manufacturing 

Women's  and  Giris'  Cut  and  Sew  Suit,  Coat,  Tailored  Jacket  and  Skirt  Manufacturing 

Women's  and  Girts"  Cut  and  Sew  Other  Outenvear  Manufacturing  

Infants'  Cut  and  Sew  Apparel  Manufacturing 

Fur  and  Leather  Apparel  Manufacturing  

All  Other  Cut  and  siew  Apparel  Manufacturing  

Hat,  Cap  and  Millinery  Manufacturing  

Gk)ve  and  Mitten  Manufacturing  

Men's  and  Boys'  Neckwear  Manufacturing  

Other  Apparel  Accessories  and  Other  Apparel  Manufacturing 

Subsector  316— Leather  and  Allied  Product  Manufacturing 

Leatfier  and  Hide  Tanning  and  Finishing  

Rubber  and  Plastics  Footwear  Manufacturing  

House  Slipper  Manufacturing  

Men's  Footwear  (except  Athletic)  Manufacturing  

Women's  Footwear  (except  Athletk:)  Manufacturing 

Other  Footwear  Manufacturing 

Luggage  Manufacturing  

Women's  Handbag  and  Purse  Manufacturing  

Personal  Leather  Good  (except  Women's  Handbag  and  Purse)  Manufacturing  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


500 
500 
750 
500 
1,000 
500 


500 
500 
500 

1,000 
500 
500 
500 
500 
500 

1,000 
500 

1,000 


500 
500 
500 
500 
500 
500 
1,000 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
1,000 
500 
500 
500 
500 
500 
500 
500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


316999 


321113. 
321114. 

321211  . 

321212  . 

321213  . 

321214  . 
321219  . 

321911  . 

321912  . 
321918 
321920 
321991 
321992 
321999 


322110. 

322121  . 

322122. 

322130. 

322211  . 

322212. 

322213. 

322214. 

322215. 

322221  . 

322222. 

322223. 

322224. 

322225. 

322226 

322231 

322232 

322233 

322291 

322299 


323110. 

323111  . 

323112. 

323113. 

323114. 

323115  . 

323116. 

323117 

323118 

323119 

323121 

323122 


324110. 
324121  . 
324122 
324191 
324199 


325110 
325120 
325131 
325132 
325181 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


All  Other  Leather  Good  Manufacturing 


Subsector  321— Wood  Product  Itanufacturing 


Sawmills 

Wood  Preservation  

Hardwood  Veneer  and  Plywood  Manufacturing 

Softwood  Veneer  and  Plywood  Manufacturing 
Engineered  Wood  Member  (except  Truss)  Manufacturing 

Tniss  Manufacturing 

Reconstituted  Wood  Product  Manufacturing 

Wood  Window  and  Door  Manufacturing  

Cut  Stock,  Resawing  Lumber,  and  Planing 

Other  Millwoilc  (including  Flooring) 

Wood  Container  and  Pallet  Manufacturing  

Manufactured  Home  (Mobile  Home)  Manufacturing 

Prefabricated  Wood  BuiMing  Manufacturing  

All  Other  Miscellaneous  Wood  Product  Manufacturing 


Subsector  322— Paper  Manufacturing 


Pulp  Mills  

Paper  (except  Newsprint)  Mills 

Newsprint  Mills 

Paperboard  Mills 

Comigated  and  Solid  Fiber  Box  Manufacturing 

folding  Paperboard  Box  Manufacturing 

Setup  Papertxard  Box  Manufacturing  

Fiber  Can,  Tube.  Drum,  and  Similar  Products  Manufacturing 

Non-Folding  Sanitary  Food  Container  Manufacturing 

Coated  and  Laminated  Packaging  Paper  and  Rastks  Film  Manufacturing 

Coated  and  Laminated  Paper  Manufacturing 

Plastics,  Foil,  and  Coated  Paper  Bag  Manufacturing 

Uncoated  Paper  and  Muitiwall  Bag  Manufacturing 

Laminated  Aluminum  Foil  Manufacturing  for  Rexible  Packaging  Uses 

Surface-Coated  Paperboard  Manufacturing 

Die-Cut  Paper  and  Papert)oard  Office  Supjalies  Manufacturing  

Envetope  Manufacturing 

Statk)nery,  Tablet,  and  Related  Product  Manufacturing 

Sanitary  Paper  Product  Manufacturing  

All  Other  Converted  Paper  Product  Manufacturing 


Subsector  323— Printing  and  Related  Support  Activities 


Commercial  Litfrographic  Printing 

Commercial  Gravure  Printing  

Commercieil  Flexographic  Printing 

Commercial  Screen  Printing 

Quick  Printing  

Digital  Printing 

ManifoW  Business  Fonns  Printing 

Books  Printing 

Blankbook,  Loose-leaf  Binder  and  Device  Manufacturing 

Other  Commercial  Printing  

Tradet)inding  and  Related  Work 

Prepress  Servfees 


Subsector  324— Petroleum  and  Coal  ProducU  Manufacturing 


Petroleum  Refineries*  

Asphalt  Paving  Mixture  and  Block  Manufacturing 

Asphalt  Shingle  and  Coating  Materials  Manufacturing  . 
Petroleum  Lubricating  Oil  and  Grease  Manufacturing 
All  Other  Petroleum  and  Coal  Products  Manufacturing 


Subsector  325— Chemical  Manufacturing 


Petroctiemical  Manufacturing 

Industrial  Gas  Manufacturing 

Inorgank:  Dye  and  Pigment  Msinufacturing  

Synthetic  Organic  Dye  and  Pigment  Manufacturing 
Alkalies  and  Chlorine  Manufacturing 


500 


500 
SOD 
SOD 
500 
SOO 
500 
SOO 
500 
SOO 
SOO 
500 
500 
500 
500 


750 
750 
750 
750 
500 
750 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


.500 
500 
750 
500 
500 


1,000 
1,000 
1.000 
750 
1.000 
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NAICS  codes 


NAICS  U.S.  industry  title 


-4- 


325182 

325188 

325191 

325192 

325193 

325199 

32521 1 

325212 

325221 

325222 

325311 

325312 

325314 

325320 

325411 

325412 

325413 

325414 

325510 

325520 

325611 

325612 

325613 

325620 

325910 

325920 

325991 

325992 

325998 

3261 1 1 
326112 
326113 
326121 
326122 
326130 
326140 
326150 
326160 
326191 
326192 
326199 
326211 
326212 
326220 
326291 
326299 

3271 1 1 

327112 
327113 
327121 
327122 
327123 
327124 
327125 
327211 
327212 
327213 
327215 
327310 
327320 
327331 
327332 
327390 


Cartx>n  Black  Manufacturing  

All  Other  Basic  Inorganic  Chemical  Manufacturing 

Gum  and  Wood  Chemical  Manufacturing  

Cyclic  Cmde  and  Intermediate  Manufacturing  

Ettiyl  Alcohol  Manufacturing 

All  Other  Basic  Organic  Chemical  Manufacturing 

Plastics  Material  and  Resin  Manufacturing 

Synttietic  Rubber  Manufacturing  

Cellulosic  Organic  Fiber  Manufacturing 

Noncellulosic  Organic  Fiber  Manufacturing 

Nitrogenous  Fertilizer  Manufacturing 

Phosphatic  Fertilizer  Manufacturing  

Fertilizer  (Mixing  Only)  Manufacturing 

Pesticide  and  Other  Agricultural  Chemical  Manufacturing 

Medicinal  and  Botanical  Manufacturing 

Pharmaceutical  Preparation  Manufacturing  

In-Vitro  Diagnostic  Substance  Manufacturing  

Biological  Product  (except  Diagnostic)  Manufacturing 

Paint  and  Coating  Manufacturing  

Adhesive  Manufacturing 

Soap  and  Other  Detergent  Manufacturing  

Polish  and  Other  Sanitation  Good  Manufacturing 

Surface  Active  Agent  Manufacturing  

Toilet  Preparation  Manufacturing  

Printing  Ink  Manufacturing  

Explosives  Manufacturing  

Custom  Compounding  of  Purchased  Resins  

Photographic  Film,  Paper,  Plate  and  Chemical  Manufacturing  

All  Other  Miscellaneous  Chemical  Product  and  Preparation  Manufacturing  

Subsector  326 — Plastics  and  Rubtwr  Products  Manufacturing 

Unsupported  Plastics  Bag  Manufacturing  

Unsupported  Plastics  Packaging  Film  and  Sheet  Manufacturing  

Unsupported  Plastics  Film  and  Sheet  (except  Packaging)  Manufacturing 

Unsupported  Plastics  Profile  Shapes  Manufacturing 

Plastics  Pipe  and  Pipe  Fitting  Manufacturing 

Laminated  Plastics  Plate,  Sheet  and  Shape  Manufacturing 

Polystyrene  Foam  Product  Manufacturing  

Urethane  and  Other  Foam  Product  (except  Polystyrene)  Manufacturing 

Plastics  Bottle  Manufacturing  

Plastics  Plumbing  Fixture  Manufacturing  

Resilient  Floor  Covering  Manufacturing  

All  Other  Plastics  Product  Manufacturing 

Tire  Manufacturing  (except  Retreading)  ^ 

Tire  Retreading  

Rubber  and  Plastics  Hoses  and  Belting  Manufacturing 

Rutjber  Product  Manufacturing  for  Mechanical  Use  

All  Other  Rubber  Product  Manufacturing  

Subsector  327— Nonmetallic  Mineral  Product  Manufacturing 

Vitreous  China  Plumbing  Fixture  and  China  and  Earthenware  Bathroom  Accessories  Manu 
facturing. 

Vitreous  China,  Fine  Earthenware  and  Other  Pottery  Product  Manufacturing 

Porcelain  Electrical  Supply  Manufacturing  

Brick  and  Structural  Clay  Tile  Manufacturing 

Ceramic  Wall  and  Floor  Tile  Manufacturing 

Other  Structural  Clay  Product  Manufacturing  

Clay  Refractory  Manufacturing  

Nonclay  Refractory  Manufacturing  

Flat  Glass  Manufacturing 

Other  Pressed  and  Blown  Glass  and  Glassware  Manufacturing 

Glass  Container  Manufacturing 

Glass  Product  Manufacturing  Made  of  Purchased  Glass  

Cement  Manufacturing  

Ready-Mix  Concrete  Manufacturing  

Concrete  Block  and  Brick  Manufacturing  

Concrete  Pipe  Manufacturing 

Other  Concrete  Product  Manufacturing 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


500 

1,000 

500 

750 

1,000 

1,000 

750 

1,000 

1,000 

1,000 

1,000 

500 

500 

500 

750 

750 

500 

500 

500 

500 

750 

500 

500 

500 

500 

750 

500 

500 

500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 
500 
51,000 
500 
500 
500 
500 


750 

500 
500 
500 
500 
500 
500 
750 
1,000 
750 
750 
500 
750 
500 
500 
500 
500 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


327410  . 

327420  . 

327910  . 

327991 

327992 

327993 

327999 


331111  .. 
331112.. 
331210  .. 

331221  . 

331222  . 

331311  . 

331312  . 

331314  . 

331315  . 

331316  . 
331319  . 
331411  . 
331419  . 

331421  . 

331422  . 

331423  . 

331491  . 

331492  . 

331511  . 

331512  . 

331513  , 
331521 
331522 
331524 
331525 
331528 


332111  .. 

332112  .. 
332114. 
332115  . 
332116. 
332117. 

332211  . 

332212  . 

332213  . 

332214  . 
332311  . 
332312. 
332313  . 
332321  . 
332322. 
332323. 
332410. 
332420  . 
332431  . 
332439. 
332510. 
332611 
332612 
332618 
332710 
332721 
332722 
332811 
332812 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt)er  of 

empksyees 


Lime  Manufacturing  

Gypsum  Product  Manufacturing 

Abrasive  Product  Manufacturing  

Cut  Stone  and  Stone  Product  Manufacturing  

Ground  or  Treated  Mineral  and  Earth  Manufacturing  

Mineral  Wool  Manufacturing 

All  Other  Miscellaneous  htonmetallic  Mineral  Product  Manufacturing 


Subaactor  331— Primary  Metal  Manufacturing 


Iron  and  Steel  Mills 

Electrometallurgical  Ferroalloy  Product  Manufacturing 

Iron  and  Steel  Pipe  and  Tube  Manufacturing  from  Purchased  Steel  

Cold-Rolled  Steel  Shape  Manufacturing  

Steel  Wire  Drawing 

Alumina  Refining 

Primary  Aluminum  Production  

Secondary  Smelting  and  Alloying  of  Aluminum  

Aluminum  Sheet,  Plate  and  Foil  Manufacturing 

Aluminum  Extmded  Product  Manufacturing 

Other  Aluminum  Rolling  and  Drawing  

Primary  Smelting  and  Refining  of  Copper ■ 

Primary  Smelting  and  Refining  of  Nonferrous  Metal  (except  Copper  and  Aluminum)  

Copper  Rolling,  Drawing  and  Extmding 

Copper  Wire  (except  Mechanical)  Drawing 

Secondary  Smelting,  Refining,  and  Alloying  of  Copper 

Nonfem)us  Metal  (except  Copper  and  Aluminum)  Rolling,  Drawing  and  Extruding  

Secondary  Smelting,  Refining,  and  Alloying  of  Nonferrous  Metal  (except  Copper  and  Alu- 
minum). 

Iron  Foundries 

Steel  Investment  Foundries 

Steel  Foundries  (except  Investment) 

Aluminum  Die-Casting  Foundries 

Nonferrous  (except  Aluminum)  Die-  Casting  Foundries  

Aluminum  Foundries  (except  Die-  Casting)  

Copper  Foundries  (except  Die-  Casting) 

Other  Nonfem>us  Foundries  (except  Die-Casting) 


Subsector  332— Fabricated  Metal  Product  Manufacturing 


Iron  and  Steel  Forging 

Nonferrous  Forging 

Custom  Roll  Fomriing 

Crown  and  Closure  Manufacturing 

Metal  Stamping 

Powder  Metallurgy  Part  Manufacturing  

Cutlery  and  Flatware  (except  Precious)  Manufacturing 

Hand  and  Edge  Tool  Manufacturing 

Saw  Blade  and  Handsaw  Manufacturing  

Kitchen  Utensil,  Pot  and  Pan  Manufacturing  

Prefabricated  Metal  BuiWing  and  Component  Manufacturing 

Fabricated  Stnjctural  Metal  Manufacturing  

Plate  Wortt  Manufacturing  

Metal  Window  and  Door  Manufacturing 

Sheet  Metal  Worit  Manufacturing  

Ornamental  and  Architectural  Metal  Woric  Manufacturing  

Power  Boiler  and  Heat  Exchanger  Manufacturing  

Metal  Tank  (Heavy  Gauge)  Manufacturing  

Metal  Can  Manufacturing  

Other  Metat Container  Manufacturing 

Hardware  Manufacturing  

Spring  (Heavy  Gauge)  Manufacturing 

Spring  (Light  Gauge)  Manufacturing  

Other  Fabricated  Wire  Product  Manufacturing 

Machine  Shops  

Precision  Tumed  Product  Manufacturing  

Bolt,  Nut,  Screw,  Rivet  and  Washer  Manufacturing 

Metal  Heat  Treating  ■••- ■  •- , 

Metal  Coating,  Engraving  (except  Jewelry  and  Silvenware),  and  Allied  Services  to  Manufac- 
turers. 


500 
.000 
500 
500 
500 
750 
500 


1,000 

750 

1,000 

1,000 

1,000 

1,000 

1,000 

750 

750 

750 

750 

1,000 

750 

750 

1,000 

750 

750 

750 

500 
500 
500 
500 
500 
500 
500 
500 


500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

500 

,000 

500 

500 

500 

500 

500 

500 

500 

500 

750 

500 
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NAICS  codes 


332813 

332911 

332912 

332913 

332919 

332991  . 

332992 

332993. 

332994. 

332995. 

332996. 

332997. 

332998. 

332999. 


333111 

333112 

333120 

333131 

333132 

333210 

333220. 

333291  . 

333292. 

333293. 

333294. 

333295  . 

333298. 

333311  . 

333312  . 

333313  . 
333314. 
333315  . 
333319. 

333411  . 

333412  . 
333414. 
333415. 

333511  . 

333512  . 
333513. 
333514  . 
333515. 
333516. 
333518  . 
333611  . 
333612. 
333613. 
333618  . 

333911  .. 

333912  .. 

333913  .. 

333921  .. 

333922  .. 

333923  .. 

333924  .. 
333991  .. 


NAICS  U.S.  industry  title 


Electroplating,  Plating,  Polishing,  Anodizing  and  Coloring  

Industrial  Valve  Manufacturing  

Fluid  Power  Valve  and  Hose  Fitting  Manufacturing 

Plumbing  Fixture  Fitting  and  Trim  Manufacturing  

Other  Metal  Valve  and  Pipe  Fitting  Manufacturing  

BaN  and  Roller  Bearing  Manufacturing 

Small  Arms  Ammunition  Manufacturing  

Ammunition  (except  Small  Arms)  Manufacturing  

Small  Arms  Manufacturing  

Other  Ordnance  and  Accessories  Manufacturing  

Fabricated  Pipe  and  Pipe  Fitting  Manufacturing  

Industrial  Pattern  Manufacturing 

Enameled  Iron  and  Metal  Sanitary  Ware  Manufacturing  

All  Other  Miscellaneous  Fabricated  Metal  Product  Manufacturing 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


500 

500 
500 
500 

500 

750 

1,000 

1,500 

1,000 

500 

500 

500 

750 

500 


Subsector  333— Machinery  Manufacturing" 


Fami  Machinery  and  Equipment  Manufacturing  

Lawn  and  Garden  Tractor  and  Home  Lawn  and  Garden  Equipment  Manufacturing 

Construction  Machinery  Manufacturing 

Mining  Machinery  and  Equipment  Manufacturing 

Oil  and  Gas  Field  Machinery  and  Equipment  Manufacturing  

Sawmill  and  Woodwori^ing  Machinery  Manufacturing 

Plastics  and  Rubber  Industry  Machinery  Manufacturing 

Paper  Industry  Machinery  Manufacturing ;..."!!!!1.!!!"! 

Textile  Machinery  Manufacturing 

Printing  Machinery  and  Equipment  Manufacturing  

Food  Product  Machinery  Manufacturing  

Semiconductor  Machinery  Manufacturing 

All  Other  Industrial  Machinery  Manufacturing  

Automatic  Vending  Machine  Manufacturing 

Commercial  Laundry,  Drycleaning  and  Pressing  Machine  Manufacturing  

Office  Machinery  Manufacturing 

Optical  Instrument  and  Lens  Manufacturing  

Photographic  and  Photocopying  Equipment  Manufacturing  

Other  Commercial  and  Service  Industry  Machinery  Manufacturing  

Air  Purification  Equipment  Manufacturing  

Industrial  and  Commercial  Fan  and  Blower  Manufacturing 

Heating  Equipment  (except  Warm  Air  Fumaces)  Manufacturing  

Air-Conditioning  and  Wami  Air  Heating  Equipment  and  Commercial  and  Industrial  Refrig- 
eration Equipment  Manufacturing. 

Industrial  Mold  Manufacturing  

Machine  Tool  (Metal  Cutting  Types)  Manufacturing  

Machine  Tool  (Metal  Forming  Types)  Manufacturing 

Special  Die  and  Tool,  Die  Set,  Jig  and  Fixture  Manufacturing 

Cutting  Tool  and  Machine  Tool  Accessory  Manufacturing  

Rolling  Mill  Machinery  and  Equipment  Manufacturing  

Other  Metalwort<ing  Machinery  Manufacturing '.."!'l"'.!."''!'!"..l' 

Turbine  and  Turbine  Generator  Set  Unit  Manufacturing ^^l."".". 

Speed  Changer,  Industrial  High-Speed  Drive  and  Gear  Manufacturing 

Mechanical  Power  Transmission  Equipment  Manufacturing  

Other  Engine  Equipment  Manufacturing  

Pump  and  Pumping  Equipment  Manufacturing 

Air  and  Gas  Compressor  Manufacturing 

Measuring  and  Dispensing  Pump  Manufacturing 

Elevator  and  Moving  Stainway  Manufacturing  

Conveyor  and  Conveying  Equipment  Manufacturing  ^'"!!!^.^. 

Overhead  Traveling  Crane,  Hoist  and  Monorail  System  Manufacturing  .-..."'."""l"!!!"""' 

Industrial  Tmck,  Tractor,  Trailer  and  Stacker  Machinery  Manufacturing 

Power-Driven  Hand  Tool  Manufacturing 


333992 j  Welding  and  Soldering  Equipment  Manufacturing 


333993 
333994 
333995 
333996 
333997 
333999 


Packaging  Machinery  Manufacturing 

Industrial  Process  Furnace  and  Oven  Manufacturing  

Fluid  Power  Cylinder  and  Actuator  Manufacturing 

Fluid  Power  Pump  and  Motor  Manufacturing 

Scale  and  Balance  (except  Laboratory)  Manufacturing  

All  Other  Miscellaneous  General  Purpose  Machinery  Manufacturing 


500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
1,000 
500 
500 
500 
500 
500 
500 
750 

500 
500 
500 
500 
500 
500 
500 

1,000 
500 
500 

1.000 
500 
500 
500 
500 
500 
500 
750 
500 
500 
500 
500 
500 
500 
500 
500 
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NAICS  codes 


334112.. 
334113.. 
334119.. 
334210  .. 
334220.. 

334290. 
334310. 
334411  . 
334412. 
334413. 
334414. 
334415. 
334416. 
334417. 
334418. 
334419. 
334510. 
334511  . 

334512. 

334513. 

334514. 

334515. 

334516. 

334517, 

334518. 

334519 

334611 

334612 

334613 


335110. 

335121  . 

335122  . 
335129  . 

335211  . 

335212  . 
335221  . 
335222. 
335224. 
335228  . 
335311  . 
335312. 
335313. 
335314. 

335911  . 

335912  . 
335921  . 
335929 
335931 
335932 
335991 
335999 


334111  I  Electrons  Computer  Manufacturing 


Subsector  334— Computer  and  Electronic  Product  Manufacturing" 


1.000 


336111 
336112 
336120 
336211 
336212 
336213 
336214 
336311 
336312 


NAICS  U.S.  industry  title 


Size  standards    Size  standards 


in  millions  of 
dollars 


in  number  of 
employees 


Computer  Storage  Device  Manufacturing  

Computer  Terminal  Manufacturing 

Other  Computer  Peripheral  Equipment  Manufacturing  

Telephone  Apparatus  Manufacturing  

Radio  and  Television  Broadcasting  and  Wireless  Communications  Equipment  Manufac- 
turing. 

Other  Communnatkxis  Equipment  Manufacturing 

Audio  £ux]  Video  Equipment  Manufacturing 

Electron  Tube  Manufacturing  

Bare  Printed  Circuit  Board  Manufacturing 

Semiconductor  and  Related  Device  Manufacturing  

Electronic  Capacitor  Manufacturing 

Electronk:  Resistor  Manufacturing 

Electronk:  Coil,  Transfonner,  and  Other  Inductor  Manufacturing  

Electronic  Connector  Manufacturing  

Printed  Circuit  Assembly  (Electrons  Assembly)  Manufacturing  

Other  Electronk;  Component  Manufacturing  

Electromedk»l  and  Electrotherapeutk:  Apparatus  Manufacturing  

Search,  Detectkjn,  Navigation,  Guklance,  Aeronautkal,  and  Nautrcal  System  and  Instm- 
ment  Manufacturing. 

Automatk:  Environmental  Control  Manufacturing  for  ReskJential,  Commercial  and  Appliance 

Use. 
Instmments  and  Related  Products  Manufacturing  for  Measuring,  Displaying,  and  Controlling 

Industrial  Process  Variables. 

Totalizing  Flukl  Meter  and  Counting  Devree  Manufacturing  

Instrument  Manufacturing  for  Measuring  and  Testing  Electricity  and  Electrical  Signals 

Analytk:al  Laboratory  Instrument  Manufacturing  

Inadiation  Apparatus  Manufacturing  

Watch,  Clock,  and  Part  Manufacturing 

Other  Measuring  and  Controlling  Devk»  Manufacturing  

Softwdr6  RoDTodiicinQ  

Prerecorded  Compact  Disc  (except  Software),  Tape,  and  Record  Reproducing 

Magnetk:  and  Optwal  Recording  Media  Manufacturing 


Subsector  335— Electrical  Equipment,  Appliance  and  Component  Manufacturing* 


Electric  Lamp  Bulb  and  Part  Manufacturing 

ReskJential  Electric  Lighting  Fixture  Manufacturing  

Commercial,  Industrial  and  Institutional  Electric  Lighting  Fixture  Manufacturing 

Other  Lighting  Equipment  Manufacturing 

Electric  Housewares  and  HousehoW  Fan  Manufacturing  

Household  Vacuum  Cleaner  Manufacturing 

Household  Cooking  Appliance  Manufacturing  

Household  Refrigerator  and  Home  Freezer  Manufacturing  

Household  Laundry  Equipment  Manufacturing  

Other  Major  Househokl  Appliance  Manufacturing  

Power,  Distributton  and  Specialty  Transformer  Manufacturing 

Motor  and  Generator  Manufacturing  

Switchgear  and  Switchboard  Apparatus  Manufacturing  

Relay  and  Industrial  Control  Manufacturing  

Storage  Battery  Manufacturing 

Primary  Battery  Manufacturing  

Fiber  Optfc  Cable  Manufacturing 

Other  Communkatkxi  and  Energy  Wire  Manufacturing  

Cun-ent-Canying  Wiring  DevKe  Manufacturing 

Noncurrent-Carrying  Wiring  Devtee  Manufacturing 

Carbon  and  Graphite  Product  Manufacturing  

All  Other  Miscellaneous  Electrical  Equipment  and  Component  Manufacturing 


Subsector  336— Transportation  Equipment  Manufacturing* 


Automobile  Manufacturing  

Light  Tmck  and  Utility  Vehfcle  Manufacturing 

Heavy  Duty  Truck  Manufacturing  

Motor  Vehfcle  Body  Manufacturing  

Tmck  Trailer  Manufacturing 

Motor  Home  Manufacturing  

Travel  Trailer  and  Camper  Manufacturing  

Cartxiretor,  Piston,  Piston  Ring  and  Valve  Manufacturing 
Gasoline  Engine  and  Engine  Parts  Manufacturing  


1.000 
1,000 
1,000 
1,000 
750 

750 
750 
750 
500 
500 
500 
500 
500 
500 
500 
500 
500 
750 

500 

500 

500 
500 
500 
500 
500 
500 
500 
750 
1,000 


,000 
500 
500 
500 
750 
750 
750 
.000 
.000 
500 
750 
.000 
750 
750 
500 
.000 
.000 
.000 
500 
500 
750 
500 


1,000 

1,000 

1.000 

1.000 

500 

1.000 

500 

500 

750 
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NAICS  codes 


336321 

336322 

336330 

336340 

336350 

336360 

336370. 

336391  . 

336399 

336411  . 

336412  . 
336413. 

336414  . 

336415  . 
336419  . 
336510. 

336611  . 

336612  . 

336991  . 

336992  . 
336999  . 


NAICS  U.S.  industry  title 


337110 
337121 
337122 
337124 
337125 
337127 
337129 
337211 
337212  . 

337214  . 

337215  . 
337910  . 
337920  . 


339111 

339112 

339113 

339114 

339115 

339116 

339911 

339912 

339913 

339914 

339920 

339931 

339932 

339941 

339942 

339943. 

339944 

339950. 

339991  . 

339992. 

339993. 

339994 

339995. 

339999. 


Vehicular  Lighting  Equipment  Manufacturing  

Other  Motor  Vehicle  Electrical  and  Electronic  Equipment  Manufacturing  

Motor  Vehicle  Steering  and  Suspension  Components  (except  Spring)  Manufacturing 

Motor  Vehicle  Brake  System  Manufacturing 

Motor  Vehicle  Transmission  and  Power  Train  Parts  Manufacturing 

Motor  Vehicle  Seating  and  Interior  Trim  Manufacturing  

Motor  Vehicle  Metal  Stamping  

Motor  Vehicle  Air-Conditioning  Manufacturing  

All  Other  Motor  Vehicle  Paris  Manufacturing 

Aircraft  Manufacturing 

Aircraft  Engine  and  Engine  Parts  Manufacturing  

Other  Aircraft  Part  and  Auxiliary  Equipment  Manufacturing^  

Guided  Missile  and  Space  Vehicle  Manufacturing 

Guided  Missile  and  Space  Vehicle  Propulsion  Unit  and  Propulsion  Unit  Parts  Manufacturing 

Other  Guided  Missile  and  Space  Vehicle  Parts  and  Auxiliary  Equipment  Manufacturing  

Railroad  Rolling  Stock  Manufacturing 

Ship  Building  and  Repairing  

Boat  Building 

Motorcycle,  Bicycle  and  Parts  Manufacturing  

Military  Armored  Vehicle.  Tank  and  Tank  Component  Manufacturing  

All  Other  Transportation  Equipment  Manufacturing  

Subsector  337 — Furniture  and  Related  Product  Manufacturing 

Wood  Kitchen  Cabinet  and  Counter  Top  Manufacturing  

Upholstered  Household  Furniture  Manufacturing 

Nonupholstered  Wood  Household  Furniture  Manufacturing  

Metal  Household  Furniture  Manufacturing  

Household  Furniture  (except  Wood  and  Metal)  Manufacturing  

Institutional  Furniture  Manufacturing  

Wood  Television,  Radio,  and  Sewing  Machine  Cabinet  Manufacturing  

Wood  Office  Furniture  Manufacturing  

Custom  Architectural  Woodworit  and  Millwork  Manufacturing 

Office  Fumiture  (Except  Wood)  Manufacturing  

Showcase,  Partition,  Shelving,  and  Locker  Manufacturing 

Mattress  Manufacturing  

Blind  and  Shade  Manufacturing  

Subsector  339 — Miscellaneous  Manufacturing 

Laboratory  Apparatus  and  Furniture  Manufacturing  

Surgical  and  Medical  Instrument  Manufacturing  

Surgical  Appliance  and  Supplies  Manufacturing 

Dental  Equipment  and  Supplies  Manufacturing  

Ophthalmic  Goods  Manufacturing  

Dental  Laboratories  

Jewelry  (except  Costume)  Manufacturing  

Silverware  and  Hollowware  Manufacturing  

Jewelers'  Material  and  Lapidary  Wori<  Manufacturing  

Costume  Jewelry  and  Novelty  Manufacturing  

Sporting  and  Athletic  Goods  Manufacturing 

Doll  and  Stuffed  Toy  Manufacturing 

Game,  Toy,  and  Children's  Vehicle  Manufacturing 

Pen  and  Mechanical  Pencil  Manufacturing  

Lead  Pencil  and  Art  Good  Manufacturing  

Marking  Device  Manufacturing  

Cartxjn  Paper  and  Inked  Ribbon  Manufacturing 

Sign  Manufacturing 

Gasket,  Packing,  and  Sealing  Device  Manufacturing  

Musical  Instrument  Manufacturing 

Fastener,  Button,  Needle  and  Pin  Manufacturing  

Broom,  Brush  and  Mop  Manufacturing  

Burial  Casket  Manufacturing  

All  Other  Miscellaneous  Manufacturing  


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


500 

750 
750 

750 

750 

500 

500 

750 

750 

1,500 

1,000 

M.OOO 

1,000 

1,000 

1,000 

1,000 

1,000 

500 

500 

1,000 

500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 


500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
500 
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NAICS  codes 


T 


NAICS  U.S.  industry  title 


Size  standards 

in  millkxis  of 

dollars 


Size  standards 

in  numtjer  of 

emplovees 


Sector  42— Wholesaie  Trade 

(Not  applicable  to  Government  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Government  procurement  of  supplies.) 


423110.. 
423120  .. 
423130  .. 
423140  .. 
423210  .. 
423220.. 
423310  .. 
423320  .. 
423330.. 
423390.. 
423410  ., 
423420  . 
423430. 
423440. 
423450. 
423460. 
423490  . 
423510  . 
423520  . 
423610  , 

423620. 

423690. 

423710  . 

423720  . 

423730  . 

423740  . 

423810  , 

423820  . 

423830. 

423840 

423850 

423860 

423910 

423920 

423930 

423940 

423990 


424110. 
424120  . 
424130  . 
424210  . 
424310  . 
424320  . 
424330  . 
424340  . 
424410  . 
424420  . 
424430  . 
424440. 
424450. 
424460  , 
424470  , 
424480  . 
424490. 
424510 
424520 
424590 
424610 
424690 
424710 


Subsector  423— Merchant  WholMalwv,  Durable  Goods 


Automobile  and  Ottwr  Motor  Vehkde  Merchant  Wholesalers 

Motor  Vehicle  Supplies  and  New  Parts  Merchant  Wholesalers  

Tire  and  Tube  Merchant  Wholesalers  

Motor  Vehicle  Parts  (Used)  Merchant  Wholesalers  

Fumiture  Merchant  Wholesalers  

Home  Furnishing  Merchant  Wholesalers  

Lumber,  Plywood,  Millwofk,  and  Wood  Panel  Merchant  Wholesalers  

Brick,  Stone,  and  Related  Construction  Material  Merchant  Wholesalers  

Roofing,  Skiing,  and  InsulatkKi  Material  Merchant  Wholesalers  

Other  Constmction  Material  Merchant  Wholesalers  

Photographk:  Equipment  and  Supplies  Merchant  Wholesalers 

Office  Equipment  Merchant  Wholesalers  

Computer  and  Computer  Peripheral  Equipment  and  Software  Merchant  Wholesalers 

Ottier  Commercial  Equipment  Merchant  Wholesalers  

Medkal,  Dental,  and  Hospital  Equipment  and  Supplies  Merchant  Wholesalers  Wholesalers 

Ophthalmk:  Goods  Merchant  Wholesalers 

Other  Professtonal  Equipment  and  Supplies  Merchant  Wholesalers  

Metal  Service  Centers  and  Other  Metal  Merchant  Wholesalers 

Coal  and  Other  Mineral  and  Ore  Merchant  Wholesalers 

Electrical  Apparatus  and  Equipment.  Wiring  Supplies,  and  Related  Equipment  Merchant 
WholGSdiGrs. 

Electrical  and  Electronk:  Appliance,  Television,  and  Radio  Set  Merchant  Wholesalers  

Other  Electronk:  Parts  and  Equipment  Merchant  Wholesalers 

Hardware  Merchant  Wholesalers  

Plumbing  and  Heating  Equipment  and  Supplies  (Hydroncs)  Merchant  Wholesalers 

Warm  Air  Heating  and  Air-Conditioning  Equipment  and  Supplies  Merchant  Wholesalers  

Refrigeration  Equipment  and  Supplies  Merchant  Wholesalers 

Constructton  and  Mining  (except  Oil  Well)  Machinery  and  Equipment  Merchant  Wholesalers 

Farm  and  Garden  Machinery  and  Equipment  Merchant  Wholesalers 

Industrial  Machinery  and  Equipment  Merchant  Wholesalers 

Industrial  Supplies  Merchant  Wholesalers  

Service  Establishment  Equipment  and  Supplies  Merchant  Wholesalers  

Transportation  Equipment  and  Supplies  (except  Motor  Vehicle)  Merchant  Wholesalers 

Sporting  and  Recreatronal  Goods  and  Supplies  Merchant  Wholesalers 

Toy  and  Hobby  Goods  and  Supplies  Merchant  Wholesalers  

Recyclable  Material  Merchant  Wholesalers  

Jewelry,  Watch,  Preckjus  Stone,  and  Precious  Metal  Merchant  Wholesalers  

Other  Miscellaneous  Durable  Goods  Merchant  Wholesalers  


Subsector  424— Merchant  Wholesalers,  Nondurable  Goods 


Printing  and  Writing  Paper  Merchant  Wholesalers  

Stationary  and  Office  Supplies  Merchant  Wholesalers 

Industrial  and  Personal  Service  Paper  Merchant  Wholesalers 

Drugs  and  Druggists'  Sundries  Merchant  Wholesalers  

Piece  Goods,  Nottons,  and  Other  Dry  Goods  Merchant  Wholesalers 

Men's  and  Boys'  Ctothing  and  Furnishings  Merchant  Wholesalers 

Women's,  Children's,  and  Infants'  Clothing  and  Accessories  Merchant  Wholesalers 

Footwear  Merchant  Wholesalers 

General  Line  Grocery  Merchant  Wholesalers  

Packaged  Frozen  Food  Merchant  Wholesalers  

Dairy  Product  (except  Dried  or  Canned)  Merchant  Wholesalers 

Poultry  and  Poultry  Product  Merchant  Wholesalers  

Confectionery  Merchant  Wholesalers 

Fish  and  Seafood  Merchant  Wholesalers  

Meat  and  Meat  Product  Merchant  Wholesalers 

Fresh  Emit  and  Vegetable  Merchant  Wholesalers 

Other  Grocery  and  Related  Products  Merchant  Wholesalers 

Grain  and  Field  Bean  Merchant  Wholesalers  

Livestock  Merchant  Wholesalers 

Other  Farm  Product  Raw  Material  Merchant  Wholesalers  

Plastk»  Materials  and  Bask:  Forms  and  Shapes  Merchant  Wholesalers  

Other  Chemkal  and  Allied  Products  Merchant  Wholesalers  

Petroleum  Bulk  Stations  and  Tenninals  


100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 

100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 


100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
100 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 

-' ^ 

NAICS  U.S.  industry  title 

Size  standards 

in  millions  of 

dollars 

Size  standards 

In  number  of 

employees 

424720  

Petroleum  and  Petroleum  Products  Merchant  Wholesalers  (except  Bulk  Stations  and  Ter- 
minals). 
Beer  and  Ale  Merchant  Wholesalers 

100 

424810  

100 

424820  

Wine  and  Distilled  Alcoholic  Beverage  Merchant  Wholesalers  

100 

424910  

Farm  Supplies  Merchant  Wholesalers  , 

100 

424920  

Book,  Periodical,  and  Newspaper  Merchant  Wholesalers 

100 

424930  

Flower,  Nursery  Stock,  and  Florists'  Supplies  Merchant  Wholesalers  

100 

424940  

Tobacco  and  Tobacco  Product  Merchant  Wholesalers 

100 

424950  

Paint,  Vamish,  and  Supplies  Merchant  Wholesalers  

100 

424990  

Other  Miscellaneous  Nondurable  Goods  Merchant  Wholesalers  

100 

Subsector  425— Wholesale  Electronic  Markets  and  Agents  and  Brokers 


425110 
425120 


Business  to  Business  Electronic  Markets 
Wholesale  Trade  Agents  and  Brokers  


100 
100 


Sectors  44-45 — Retail  Trade 

(Not  applicable  to  Govemment  procurement  of  supplies.  The  nonmanufacturer  size  standard  of  500  employees  shall  be  used  for  purposes  of 

Govemment  procurement  of  supplies.) 


Subsector  441 — Motor  Vehicle  and  Parts  Dealers 


441110 
441120 


New  Car  Dealers 
Used  Car  Dealers 


441210 I  Recreational  Vehicle  Dealers 


441221  

441222  

441229  

EXCEPT, 

441310 

441320  


Motorcycle  Dealers 

Boat  Dealers 

All  Other  Motor  Vehicle  Dealers 

Aircraft  Dealers,  Retail 

Automotive  Parts  and  Accessories  Stores 

Tire  Dealers 


Subsector  442 — Furniture  and  Home  Furnishings  Stores 


442110 
442210 
442291 
442299 


Furniture  Stores  

Floor  Covering  Stores 

Window  Treatment  Stores  

All  Other  Home  Fumishings  Stores 


Subsector  443— Electronics  and  Appliance  Stores 


443111  j  Household  Appliance  Stores  

443112 j  Radio,  Television  and  Other  Electronics  Stores 

443120 1  Computer  and  Software  Stores  

443130 I  Camera  and  Photographic  Supplies  Stores  


Subsector  444— Building  Material  and  Garden  Equipment  and  Supplies  Dealers 


444110 Home  Centers 

444120 I  Paint  and  Wallpaper  Stores 

444130 I  Hardware  Stores 

444190 I  Other  Building  Material  Dealers  ... 

444210 !  Outdoor  Power  Equipment  Stores 

444220 Nursery  and  Garden  Centers  


Subsector  445 — Food  and  Beverage  Stores 


4451 10 Supermarkets  and  Other  Grocery  (except  Convenience)  Stores 


445120 
445210 
445220 
445230 
445291 
445292 
445299 
445310 


Convenience  Stores 

Meat  Maricets  

Fish  and  Seafood  Mari<ets  

Fnjit  and  Vegetable  Markets  

Baked  Goods  Stores  

Confectionery  and  Nut  Stores  ... 
All  Other  Specialty  Food  Stores 
Beer,  Wine  and  Liquor  Stores  ... 


Subsector  446— Health  and  Personal  Care  Stores 


446110 i  Pharmacies  and  Drug  Stores  

446120 i  Cosmetics,  Beauty  Supplies  and  Perfume  Stores 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


$6.0 
$6.0 
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NAICS  codes 


446130 
446191 
446199 


447110 
447190 


448110  . 

448120  . 

448130. 

448140 

448150 

448190 

448210 

448310 

448320 


451110. 

451120  . 

451130. 

451140. 

451211  , 

451212 

451220 


452111 
452112 
452910 
452990 


453110. 
453210  . 
453220  . 
453310  . 
453910  . 
453920  . 
453930  . 
453991  . 
453998  . 

454111  . 

454112  . 
454113. 
454210 
454311 
454312 
454319 
454390 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numt)er  of 

employees 


Optical  Goods  Stores  

Food  (Health)  Supplement  Stores 

All  Other  Health  and  Personal  Care  Stores 


Subsector  447— Gasoline  Stations 


Gasoline  Stations  with  Convenience  Stores 
Other  Gasoline  Stations  


Subsector  448— Clothing  and  Clothing  Accessories  Stores 


Men's  Clothing  Stores  

Women's  Clothing  Stores  

Children's  and  Infants'  Clothing  Stores 

Family  Clothing  Stores  

Clothing  Accessories  Stores 

Other  Clothing  Stores 

Shoe  Stores 

Jewelry  Stores  

Luggage  and  Leather  Goods  Stores  ... 


Subsector  451— Sporting  Good,  Hobby,  Book  and  Music  Stores 


Sporting  Goods  Stores  

Hobby,  Toy  and  Game  Stores 

Sewing,  Needlework  and  Piece  Goods  Stores  

Musk»l  Instmment  and  Supplies  Stores 

Book  Stores  

News  Dealers  and  Newsstands  

Prerecorded  Tape,  Compact  Disc  and  Record  Stores 


Subsector  452— General  Merchandise  Stores 


Department  Stores  (except  Discount  Department  Stores) 

Discount  Department  Stores  

Warehouse  Clubs  and  Superstores  

All  Other  General  Merchandise  Stores  


Subsector  453— Miscellaneous  Store  Retailer* 


Florists  

Offtee  Supplies  and  Stationery  Stores  

Gift,  Novelty  and  Souvenir  Stores 

Used  Merchandise  Stores  

Pet  and  Pet  Supplies  Stores  

Art  Dealers 

Manufactured  (Mobile)  Home  Dealers  

Tot>acco  Stores 

All  Other  Miscellaneous  Store  Retailers  (except  Tobacco  Stores) 

Electronte  Shopping 

Electronk:  Auctions  

Mail-Order  Houses 

Vending  Machine  Operators 

Heating  0«  Dealers  

Lkjuefied  Petroleum  Gas  (Bottled  Gas)  Dealers 

Other  Fuel  Dealers  

Other  Direct  Selling  Establishments 


Sectors  48-49— Transportation 


Subsector  481— Air  Transportation 


481111  

481112  

481211  

EXCEPT. 

481212  

EXCEPT, 

481219  


Scheduled  Passenger  Air  Transportation 

Scheduled  Freight  Air  Transportatkw 

Nonscheduled  Chartered  Passenger  Air  Transportatton 

Offshore  Marine  Air  Transportatton  Services  

Nonscheduled  Chartered  Freight  Air  Transportation  

Offshore  Marine  Air  Transportatton  Seroices 

Other  Nonscheduled  Air  Transportation 


$6.0 
$6.0 
$6.0 


$230 
$7.5 


$7.5 
$7.5 
$6.0 
$7.5 
$6.0 
$6.0 
$7.5 
$60 
$6.0 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


$23.0 

$23.0 

$23.0 

$9.5 


$6.0 

$6.0 

$60 

$6.0 

$6.0 

$60 

$11.0 

$6.0 

$6.0 

$21.0 

$21.0 

$21  0 

$6.0 

$10.5 

$6.0 

$6.0 

$6.0 


$23.5 


$23.5 
$6.0 


1,500 
1,500 
1,500 


1,500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  nuoiber  of 

employees 


Subsector  483— Water  Transportation  ^^ 


483111 
483112 
483113 
483114 
483211 
483212 


Deep  Sea  Freight  Transportation  

Deep  Sea  Passenger  Transportation  

Coastal  and  Great  Lakes  Freight  Transportation  

Coastal  and  Great  Lakes  Passenger  Transportation 

Inland  Water  Freight  Transportation 

Inland  Water  Passenger  Transportation 


Subsector  484 — Truck  Transportation 


484110 1  General  Freight  Trucking,  Local 

484121  i  General  Freight  Trucking.  Long-Dlstance,  Truckload  

484122 ;  General  Freight  Trucking.  Long-Disfance,  Less  Than  Truckload 

484210 Used  Household  and  Office  Goods  Moving  

484220 Specialized  Freight  (except  Used  Goods)  Tmcking,  Local 

484230 Specialized  Freight  (except  Used  Goods)  Taicking,  Long-Dlstance 


Subsector  485— Transit  and  Ground  Passenger  Transportation 


485111  Mixed  Mode  Transit  Systems  

485112 Commuter  Rail  Systems  

485113 Bus  and  Motor  Vehicle  Transit  Systems  ... 

485119 Other  Urban  Transit  Systems 

485210 Interurban  and  Rural  Bus  Transportation  .. 

485310 Taxi  Service  

485320 i  Limousine  Service  

485410 School  and  Employee  Bus  Transportation 


485510 
485991 
485999 


Charter  Bus  Industry 

Special  Needs  Transportation  

All  Other  Transit  and  Ground  Passenger  Transportation 


Subsector  486 — Pipeline  Transportation 


486110 j  Pipeline  Transportation  of  Crude  Oil  

486210 I  Pipeline  Transportation  of  Natural  Gas  

486910 I  Pipeline  Transportation  of  Refined  Petroleum  Products 

486990 1  All  Other  Pipeline  Transportation  


Subsector  487— Scenic  and  Sightseeing  Transportation 


487110 


Scenic  and  Sightseeing  Transportation,  Land  , 

487210 Scenic  and  Sightseeing  Transportation,  Water 

487990 Scenic  and  Sightseeing  Transportation,  Other 


Subsector  488— Support  Activities  for  Transportation 


488111  

488119  

488190  

488210  

488310  

488320  

488330 

488390  

488410  

488490  

488510  

EXCEPT, 

488991  

488999  


Air  Traffic  Control 

Other  Airport  Operations  

Other  Support  Activities  for  Air  Transportation  

Support  Activities  for  Rail  Transportation  

Port  and  Hartxjr  Operations  

Marine  Cargo  Handling 

Navigational  Services  to  Shipping 

Other  Support  Activities  for  Water  Transportation  

Motor  Vehicle  Towing  

Other  Support  Activities  for  Road  Transportation  

Freight  Transportation  Arrangement  ^° 

Non-Vessel  Owning  Common  Carriers  Household  Goods  Forwarders 

Packing  and  Crating  

All  Other  Support  Activities  for  Transportation  


Subsector  491— Postal  Service 


491110 Postal  Service 


$6.0 
$6.0 
$6.0 


$6.0 


Subsector  482— Rail  Transportation 

482111  

Line-Haul  Railroads  

482112  

Short  Line  Railroads  

500 

500 
500 
500 
500 
500 
500 


56960 


Federal  Register /Vol.  67,  No,  173 /Friday,  September  6,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002  /  Proposed  Rules 


56959 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


511110. 

511120 

511130 

511140 

511191 

511199 

511210 


512110  . 
512120  . 

512131  . 

512132  . 
512191  . 
512199  . 
512210  . 
512220 
512230 
512240 
512290 


515111 
515112 
515120 
515210 


516110 


517110. 

517211 

517212 

517310 

517410 

517510 

517910 


518111 
518112 
518210 


519110 
519120 
519190 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

In  number  of 

employees 


Subsactor  492— Couriers  and  Messengers 


492110 
492210 

493110 
493120 
493130 
493190 


Couriers  

Local  Messengers  and  Local  Delivery 

Subsector  493— Warehousing  and  Storage 

General  Warehousing  and  Storage 

Refrigerated  Warehousing  and  Storage 

Farm  Product  Warehousing  and  Storage 

Other  Warehousing  and  Storage 

Sector  51— Information 
Subsector  511— Publishing  Industries  (except  Internet) 


Newspaper  Publishers 

Periodical  Publishers  

Book  Publishers 

Directory  and  Mailing  List  Publishers 

Greeting  Card  Publishers  

All  Other  Publishers 

Software  Publishers 


Subsector  512— Motion  Picture  and  Sound  Recording  industries 


Motion  Picture  and  Video  Production 

Motion  Picture  and  Video  Distribution  

Motion  Picture  Theaters  (except  Drive-Ins) 

Drive-In  Motion  Pteture  Theaters 

Teleproduction  and  Other  Postproduction  Services 

Other  Motion  Picture  and  Video  Industries  

Record  Production  

Integrated  Record  Productksn/Distribution 

Music  Publishers 

Sound  Recording  Studios 

Other  Sound  Recording  Industries  


Subsector  515— Broadcasting  (except  Internet) 


Radk)  Networks  

Radio  Stations  

Television  Broadcasting 

Cable  and  Other  Subscription  Programming 


Subsector  516— Internet  Publishing  and  Broadcasting 


Internet  Publishing  and  Broadcasting 


Subsector  517— Telecommunications 


Wired  Telecommunications  Carriers  

Paging 

Cellular  and  Other  Wireless  Telecommunications 

Telecommunications  Resellers 

Satellite  Telecommunications  

Cable  and  Other  Program  Distribution  

Other  Telecommunications 


$21.5 


$21.5 
$21.5 
$21.5 
$21.5 


$21.0 


$25.0 
$25.0 
$6.0 
$6.0 
$25.0 
$60 
$6.0 


$60 
$6.0 


$60 

$6.0 

$12.0 

$12.5 


$12.5 
$12.5 
$12.5 


Subsector  518— Internet  Service  Providers,  Web  Search  Portals,  and  Data  Processing  Services 


Internet  Sen/ice  Providers  

Web  Search  Portals 

Data  Processing,  Hosting,  and  Related  Services 


$21.0 

$60 

$21  0 


Subsector  519— Other  Information  Services 


News  Syndicates  

Libraries  and  Archives 

All  Other  Information  Services 


$6.0 
$6.0 
$6.0 


500 

500 
500 
500 
500 
500 


750 
500 


500 


1.500 
1.500 
1.500 
1.500 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


522110 

522120 

522130 

522190 

522210 

522220 
522291 
522292 
522293 

522294 
522298 
522310 
522320 
522390 

523110 
523120 
523130 
523140 
523210 
523910 
523920 
523930 
523991 
523999 

524113 
524114 
524126 
524127 
524128 
524130 
524210 
524291 
524292 
524298 

525110 
525120 
525190 
525910 
525920 
525930 
525990 


531110  

531120  

531130  

531190  

EXCEPT. 
531210  


Sector  52— Finance  and  Insurance 
I  Subsector  522— Credit  Intermediation  and  Related  Activities 

Commercial  Banking  ^  

Savings  Institutions  ^ 

Credit  Unions  ^ 

Other  Depository  Credit  Infennediation  ^ ., 

Credit  Card  Issuing  8 

Sales  Financing  

Consumer  Lending  

Real  Estate  Credit  

Intemational  Trade  Financing  ^ 

Secondary  Market  Financing  

All  Other  Non-Depository  Credit  Intermediation  

Mortgage  and  Nonmortgage  Loan  Brokers 

Financial  Transactions  Processing,  Reserve,  and  Clearing  House  Activities  

Other  Activities  Related  to  Credit  Intermediation  

Subsector  523 — Financial  Investments  and  Related  Activities 

Investment  Banking  and  Securities  Dealing 

Securities  Brokerage  

Commodity  Contracts  Dealing  

Commodity  Contracts  Brokerage  ' 

Securities  and  Commodity  Exchanges 

Miscellaneous  Intermediation  

Portfolio  Management 

Investment  Advice  

Trust,  Fiduciary  and  Custody  Activities  

Miscellaneous  Financial  Investment  Activities  

Subsector  524— insurance  Carriers  and  Related  Activities 

Direct  Life  Insurance  Carriers 

Direct  Health  and  Medical  Insurance  Camers  

Direct  Property  and  Casualty  Insurance  Carriers  

Direct  Title  Insurance  Carriers 

Other  Direct  Insurance  (except  Life,  Health  and  Medical)  Camers  

Reinsurance  Carriers 

Insurance  Agencies  and  Brokerages  

Claims  Adjusting  

Third  Party  Administration  of  Insurance  and  Pension  Funds  

All  Other  Insurance  Related  Activities  

» "      

Subsector  525— Funds,  Trusts  and  Other  Financial  Vehicles 

Pension  Funds 

Health  and  Welfare  Funds 

Other  Insurance  Funds 

Open-End  Investment  Funds 

Tnjsts,  Estates,  and  Agency  Accounts  

Real  Estate  Investment  Trusts 

Other  Financial  Vehicles 

Sector  53— Real  Estate  and  Rental  and  Leasing 

Subsector  531 — Real  Estate 

Lessors  of  Residential  Buildings  and  Dwellings 

Lessors  of  Nonresidential  Buildings  (except  Miniwarehouses) 

Lessors  of  Miniwarehouses  and  Self  Storage  Units  

Lessors  of  Other  Real  Estate  Property  

Leasing  of  Building  Space  to  Federal  Government  by  Owners 

Offices  of  Real  Estate  Agents  and  Brokers^ 


$150 
$150 
$150 
$150 
$150 

$150 


million  in 

assets  B 

million  in 

assets  B 

million  in 

assets  B 

million  in 

assets  B 

million  in 

assets  B 

$6.0 

$6.0 

$6.0 

million  in 

assets  B 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 


$6.0 

$6.0 

$21.5 

$6.0 

9$17.5 

'o$1.5 


Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


531311 
531312 
531320 
531390 

532111 
532112 
532120 
532210 
532220 
532230 
532291 
532292 
532299 
532310 
532411 
532412 
532420 
532490 

533110 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

emptoyees 


Residential  Property  Managers  ^o 

Nonresidential  Property  Managers 

Offices  of  Real  Estate  Appraisers  

Other  Activities  Related  to  Real  Estate 


$1.5 
$1.5 
$1.5 
$1.5 


Subsactor  532— Rental  and  Leasing  Services 


Passenger  Car  Rental  

Passenger  Car  Leasing 

Truck,  Utility  Trailer,  and  RV  (Recreational  Vehtele)  Rental  and  Leasing 

Consumer  Electronics  and  Appliances  Rental  

Formal  Wear  and  Costume  Rental 

VWeo  Tape  and  Disc  Rental  

Home  Health  Equipment  Rental 

Ftecreational  Goods  Rental  

All  Other  Consumer  Gioods  Rental 

General  Rental  Centers 

Commercial  Air,  Rail,  and  Water  Transportation  Equipment  Rental  and  Leasing 
Constnjction,  Mining  and  Forestry  Machinery  and  Equipment  Rental  and  Leasing 
Office  Machinery  and  Equipment  Rental  and  Leasing 
Other  Commercial  and  Industrial  Machinery  and  Equipment  Rental  and  Leasing 


$21.5 

$21.5 

$21.5 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6.0 

$21.0 

$6.0 


Subsactor  533— Lessors  of  Nonflnanciai  Intangible  Asseta  (exc«pt  Copyrighted  Works) 


Lessors  of  Nonfinancial  Intangible  Assets  (except  Copyrighted  Works) 


$6.0 


Sector  54— Professional,  Scientific  and  Technical  Services 


Subsector  541— Professional,  Scientific  and  Technical  Services 


541110 

541191  

541199  

541211  

541213  

541214  

541219  

541310  

541320  

541330  

EXCEPT. 
EXCEPT. 

EXCEPT. 
541340 

EXCEPT. 

541350  

541360  

541370  

541380  

541410  

541420  

541430  

541490  

541511  

541512  

541513  

541519  

541611  

541612  

541613  

541614  

541618  

541620  

541690  

541710  

EXCEPT. 
EXCEPT, 
EXCEPT. 

541720  


T 


Offices  of  Lawyers  

Title  Abstract  and  Settlement  Offices 

All  Other  Legal  Services 

Offices  of  Certified  Publk:  Accountants 

Tax  Preparation  Services  

PayrOH  Services 

Other  Accounting  Services  

Architectural  Services 

Landscape  Architectural  Servrces  

Engineering  Servk»s 

Military  and  Aerospace  Equipment  and  Military  Weapons 

Contracts  and  Subcontracts  for  Engineering  Services  Awarded  Under  the  National  Energy 

PolteyActof  1992.. 

Marine  Engineering  and  Naval  Architecture 

Drafting  Servk»s  

Map  Drafting  

Building  Inspection  Services 

Geophysk:al  Surveying  and  Mapping  Services 

Surveying  and  Mapping  (except  Geophysical)  Services 

Testing  Laboratories 

Interior  Design  Services  

Industrial  Design  Services 

Graphk:  Design  Sennces  

Other  Specialized  Design  Servk»s 

Custom  Computer  Programming  Services 

Computer  Systems  Design  Servrces 

Computer  Facilities  Management  Services 

Other  Computer  Related  Servk»s  

Administrative  Management  and  General  Management  Consulting  Services 

Human  Resources  and  Executive  Search  Consulting  Sen/rces  

Mart(eting  Consulting  Servfces  

Process,  Physical  Distributkwi  and  Logistk^s  Consulting  Services 

Other  Management  Consulting  Servk^es 

Environmental  Consulting  Servk^s 

Other  Scientifk:  and  Technical  Consulting  Services  

Research  and  Devetopment  in  the  Physkal,  Engineering,  and  Life  Sciences"  

Aircraft 

Aircraft  Parts,  and  Auxiliary  Equipment,  and  Aircraft  Engine  Parts 

Space  Vehfcles  and  Guided  Missiles,  their  Propulsion  Units,  their  Propulskjn  Units  Parts, 

and  their  Auxiliary  Equipment  and  Parts. 
Research  and  Devekspment  in  the  Social  Sciences  and  Humanities 


$6.0     

$6.0  I  

$6.0     

$7.0     

$6.0  '  - 

$7.0     

$7.0  i  

$4.0  !  

$6.0     

$4.0     

$23.0  

$23.0 

$15.5     

$6.0  i  

$4,0     

$6.0     

$4.0  

$4.0     

$6.0     

$6.0     

$6.0  i  

$6.0     

$6.0     

$21.0     

$21.0     

$210     

$21.0     

$6.0  ,  

$6.0  I  

$6.0     

$6.0     

$6  0     

S6.0     

S6.0  

I  "500 

1,500  '  

1.000     

1,000     

$6  0     
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 
in  number  of 
employees 


541810 
541820 
541830 
541840 
541850 
541860 
541870 
541890 
541910  . 

541921  . 

541922  . 
541930  . 
541940. 
541990. 


Advertising  Agencies  ^°  

Public  Relations  Agencies  

Media  Buying  Agencies  

Media  Representatives  

Display  Advertising  

Direct  Mail  Advertising 

Advertising  Material  Distribution  Services  

Other  Services  Related  to  Advertising  

Marketing  Research  and  Public  Opinion  Polling 

Photography  Studios,  Portrait 

Commercial  Photography  

Translation  and  Interpretation  Services 

Veterinary  Services 

All  Other  Professional,  Scientific  and  Technical  Services 


io$6.o 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


Sector  55— Management  of  Companies  and  Enterprises 


Sector  56— Administrative  and  Support,  Waste  Management  and  Remediation  Services 
Subsector  561 — Administrative  and  Support  Services 


561110  

561210  

EXCEPT. 

561310  

561320  

561330  

561410  

561421  

561422  

561431  

561439  

561440  

561450  

561491  

561492  

561499  

561510  

561520  

561591  

561599  

561611  

561612  

561613  

561621  

561622  

561710  

561720  

561730 

561740  

561790  

561910  

561920 

561990  


Office  Administrative  Services  

Facilities  Support  Services '^ 

Base  Maintenance '3  

Employment  Placement  Agencies 

Temporary  Help  Services  

Employee  Leasing  Services  

Document  Preparation  Services 

Telephone  Answering  Services  

Telemarketing  Bureaus 

Private  Mail  Centers  

Other  Business  Service  Centers  (including  Copy  Shops) 

Collection  Agencies  

Credit  Bureaus  

Repossession  Services  

Court  Reporting  and  Stenotype  Services 

All  Other  Business  Support  Services  

Travel  Agencies '°  

Tour  Operators  

Convention  and  Visitors  Bureaus  

All  Other  Travel  Arrangement  and  Reservation  Services 

Investigation  Services  

Security  Guards  and  Patrol  Services  

Armored  Car  Services  

Security  Systems  Services  (except  Locksmiths) 

Locksmiths  

Exterminating  and  Pest  Control  Services 

Janitorial  Services 

Landscaping  Services 

Carpet  and  Upholstery  Cleaning  Services  

Other  Services  to  Buildings  and  Dwellings  

Packaging  and  Labeling  Services  

Convention  and  Trade  Show  Organizers '°  

All  Otfier  Support  Services  


Subsector  562— Waste  Management  and  Remediation  Services 


562111  

562112  

562119  

562211  

562212  

562213  

562219  

562910  

EXCEPT, 


SolkJ  Waste  Collection 

Hazardous  Waste  Collection  

Other  Waste  Collection 

Hazardous  Waste  Treatment  and  Disposal  

SolW  Waste  Landfill  

SolkJ  Waste  Combustors  and  Incinerators  

Other  Nonhazardous  Waste  Treatment  and  Disposal 

Remediation  Services 

Environmental  Remediation  Services'*  


Subsector  551— Management  of  Companies  and  Enterprises 

551111  

i  Offkies  of  Bank  Holding  Companies  

$6.0 
$6.0 

551112  

I  Offices  of  Other  Holdina  Comoanies 

14  500 


f 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


562920 
562991 
562998 


NAICS  U.S.  industry  title 


Materials  Recovery  Facilities 

Septk:  Tank  and  Related  Services 

All  Other  Miscellaneous  Waste  Management  Servk»s  

Sector  61— Educational  Services 

Sul»sector  611— Educational  Services 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  numljer  of 

emptoyees 


611110 
611210 
611310 
611410 
611420 
611430 
611511 
611512 
611513 
611519 
611610 
611620 
611630 
611691 
611692 
611699 
611710 


Elementary  and  Secondary  Schools  

Junky  Colleges 

Colleges,  Universities  and  Professional  Schools 

Business  and  Secretarial  Schools 

Computer  Training  

Professtonal  and  Management  Devetopment  Training 

Cosmetotogy  and  Barter  Schools 

Flight  Training 

Apprenttoeship  Training  

Other  Technteal  and  Trade  Schools 

Fine  Arts  Schools  

Sports  and  Recreatton  Instruction  

Language  Schools  

Exam  Preparatton  and  Tutoring  

Automot)ile  Driving  Schools 

All  Other  Miscellaneous  Schools  and  Instruction 

Educational  Support  Services  


Sector  62— Health  Care  and  Social  Assistance 


Subsector  621— Ambulatory  Health  Care  Services 


621111  . 

621112  . 
621210  . 
621310  . 
621320  . 
621330 
621340 
621391 
621399 
621410 
621420 
621491 
621492 
621493 
621498 
621511 
621512 
621610 
621910 
621991 
621999 

622110 
622210 
622310 

623110 
623210 
623220 
623311 
623312 
623990 

624110 
624120 
624190 


Offtees  of  Physkaans  (except  Mental  Health  Specialists)  

Offteesol  PhyskJians,  Mental  Health  Specialists  

Offtees  of  Dentists 

Offtees  of  Chiropractors 

Offtees  of  Optometrists - 

Offtees  of  Mental  Health  Practitioners  (except  Physicians)  

Offtees  of  Physteal,  Occupational  and  Speech  Therapists  and  Audlologlsts 

Offtees  of  Podiatrists 

Offtees  of  All  Other  Miscellaneous  Health  Practitioners  

Family  Planning  Centers  

Outpatient  Mental  Health  and  Substance  Abuse  Centers  ...*. 

HMO  Medteal  Centers  

KkJney  Dialysis  Centers 

Freestanding  Ambulatory  Surgical  and  Emergency  Centers  

All  Other  Outpatient  Care  Centers  

Medteal  Laboratories  

Diagnostte  Imaging  Centers  

Home  Health  Care  Services 

Ambulance  Servtees 

Btood  and  Organ  Banks  

All  Other  Miscellaneous  Ambulatory  Health  Care  Services 


Subsector  622— Hospitals 


General  Medical  and  Surgical  Hospitals  

Psychiatric  and  Substance  Abuse  Hospitals 

Specialty  (except  Psychiatric  and  Substance  Abuse)  Hospitals 


Subsector  623— Nursing  and  Residential  Care  Facilities 


Nursing  Care  Facilities  

Resklential  Mental  Retardation  Facilities  

ReskJential  Mental  Health  and  Substance  Abuse  Facilities 

Continuing  Care  Retirement  Communities 

Homes  for  the  Elderiy 

Other  ReskJential  Care  Facilities 


Subsector  624— Social  Assistance 


Child  and  Youth  Servtees  

Servtees  for  the  EkJerjy  and  Persons  with  Disabilities 
Other  IndivkJual  and  Family  Servtees 


$10.5 
$6.0 
$6.0 


$6.0 
$6.0 
$6.0 
$6.0 
$60 
$60 
$6.0 
$21.5 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


$8.5 
$8.5 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$8.5 
$8.5 
$8.5 
$29.0 
$8.5 
$8.5 
$11.5 
$11.5 
$11.5 
$6.0 
$8.5 
$8.5 


$29.0 
$29.0 
$29.0 


$11.5 
$8.5 
$6.0 

$11.5 
$6.0 
$6.0 


$6.0 
$6.0 
$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


624210 Community  Food  Services  

624221  Temporary  Shelters  

624229 Other  Community  Housing  Services  ... 

624230 j  Emergency  and  Other  Relief  Services 

624310 I  Vocational  Rehabilitation  Sen/ices  

624410 !  Child  Day  Care  Services  


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


Sector  71 — Arts,  Entertainment  and  Recreation 


Subsector  711— Performing  Arts,  Spectator  Sports  and  Related  Industries 


711110 
711120 
711130 
711190 
711211 
711212 
711219 
711310 
711320 
711410 
711510 


Theater  Companies  and  Dinner  Theaters 

Dance  Companies  

Musical  Groups  and  Artists  

Other  Performing  Arts  Companies  

Sports  Teams  and  Clubs 

Race  Tracks 

Other  Spectator  Sports 

Promoters  of  Performing  Arts,  Sports  and  Similar  Events  with  Facilities 

Promoters  of  Performing  Arts,  Sports  and  Similar  Events  without  Facilities 

Agents  and  Managers  for  Artists,  Athletes,  Entertainers  and  Other  Public  Figures 
Independent  Artists,  Writers,  and  Performers  


Subsector  712— Museums,  Historical  Sites  and  Similar  Institutions 


712110 
712120 
712130 
712190 


Museums  

Historical  Sites  

Zoos  and  Botanical  Gardens  

Nature  Parks  and  Other  Similar  Institutions 


$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 
$6.0 


Subsector  71^— Amusement,  Gambling  and  Recreation  Industries 


713110 
713120 
713210 
713290 
713910 
713920 
713930 
713940 
713950 
713990 


Amusement  and  Theme  Parks  ... 

Amusement  Arcades  

Casinos  (except  Casino  Hotels)  . 

Other  Gambling  Industries 

Golf  Courses  and  Country  Clubs 

Skiing  Facilities  

Marinas  


Fitness  and  Recreational  Sports  Centers  

Bowling  Centers r. 

All  Other  Amusement  and  Recreation  Industries 


Sector  72 — Accommodation  and  Food  Services 


Subsector  721 — Accommodation 


721110 Hotels  (except  Casino  Hotels)  and  Motels 

721120 Casino  Hotels 

721191  Bed  and  Breakfast  Inns 

721199 All  Other  Traveler  Accommodation 

721211  RV  (Recreational  Vehicle)  Parks  and  Campgrounds 

721214 Ftecreational  and  Vacation  Camps  (except  Campgrounds) 

721310 Rooming  and  Boarding  Houses 


Subsector  722— Food  Services  and  Drinking  Places 


722110 Full-Sen/ice  Restaurants  

722211  Limited-Service  Restaurants 

722212 Cafetenas 

722213 j  Snack  and  Nonalcoholic  Beverage  Bars 

722310 Food  Service  Contractors 

722320 ,  Caterers  

722330 '  Mobile  Food  Services  

722410 ,  Drinking  Places  (Alcoholic  Beverages)  .. 


Sector  81— Other  Services 


Subsector  811— Repair  and  Maintenance 


811111  i  General  Automotive  Repair  

811112 I  Automotive  Exhaust  System  Repair 


$6.0 
$6.0 
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Small  Business  Size  Standards  by  NAICS  Industry— Continued 


NAICS  codes 


NAICS  U.S.  industry  title 


Size  standards 

in  millions  of 

dollars 


Size  standards 

in  number  of 

employees 


811113  . 
811118  . 

811121  . 

811122  . 

811191  . 

811192  . 
811198  . 

811211  . 

811212  . 
811213 
811219 
811310 

811411 
811412 
811420 
811430 
811490 

812111 
812112 
812113 
812191 
812199 
812^10 
812220 
812310 
812320 
812331 
812332 
812910 
812921 
812922 
812930 
812990 

813110 
813211 
813212 
813219 
813311 
813312 
813319 
813410 
813910 
813920 
813930 
813940 
813990 


Automotive  Transmission  Repair 

Other  Automotive  Mechanical  and  Electrical  Repair  and  Maintenance 

Automotive  Body,  Paint  and  Interior  Repair  and  Maintenance 

Automotive  Glass  Replacement  Shops 

Automotive  Oil  Change  and  Lubrication  Shops 

Car  Washes 

All  Other  Automotive  Repair  and  Maintenance 

Consumer  Electronics  Repair  and  Maintenance 

Computer  and  Office  Machine  Repair  and  Maintenance  

Communication  Equipment  Repair  and  Maintenance  

Other  Electronic  and  Precision  Equipment  Repair  and  Maintenance 
Commercial  and  Industrial  Machinery  and  Equipment  (except  Automotive  and  Electronic) 
Repair  and  Maintenance. 

Home  and  Garden  Equipment  Repair  and  Maintenance 

Appliance  Repair  and  Maintenance  

Reupholstery  and  Fumiture  Repair  

Footwear  and  Leather  Goods  Repair 

Other  Personal  and  Household  Goods  Repair  and  Maintenance  


Subsector  812— Persona!  and  Laundry  Services 


Bartjer  Shops 

Beauty  Salons 

Nail  Salons 

Diet  and  Weight  Reducing  Centers 

Other  Personal  Care  Servk»s .* 

Funeral  Homes  and  Funeral  Services 

Cemeteries  and  Crematories 

Coin-Operated  Laundries  and  Drycleaners 

Drycleaning  and  Laundry  Servk:es  (except  Coin-  Operated) 

Linen  Supply  

Industrial  Launderers 

Pet  Care  (except  Veterinary)  Servk:es 

Photo  Finishing  Laboratories  (except  One-Hour) 

One-Hour  Photo  Finishing  

Parking  Lots  and  Garages 

All  Other  Personal  Servk»s  


Subsector  813— Religious,  Grantmaking,  Civic,  Professional  and  Similar  Organizations 


ReligkMJS  Organizations 

Grantmaking  Foundations  

Voluntary  Health  Organizations 

Other  Grantmaking  and  Giving  Services 

Human  Rights  Organizatkins 

Environment,  Conservation  and  Wildlife  Organizattons 

Other  Social  Advocacy  Organizations 

Civte  and  Social  Organizatkxis 

Business  Associations  

Professkxial  Organizattons 

Labor  Unk>ns  and  Similar  Labor  Organizations  

PolitKal  Organizatkxis  

Other  Similar  Organizatk)ns  (except  Business,  Professional,  Labor,  and  Politkal  Organiza- 
tk>ns). 


S6.0     ., 

see   . 

S60  . 

S6.0  . 

$60  . 

S60  . 

S60  . 

S6.0  . 

$210  . 

S6.0  . 
S6.0 

$60  . 

$6.0  . 

$60  . 

860  . 

$6.0  . 

$6  0  . 

$60     . 

$60     . 

S60     . 

$60     , 

$6.0     . 

$6.0 

$6.0 

$6.0 

$4.0 
$12.0 
$12.0 

$6.0 

$6.0 

$6.0 

$6.0 

$6  0 

$6.0 
$60 
$6.0 
$60 
$6  0  ' 
$6.0 
$6.0  i 
$6.0  ' 
$6.0  [ 
$6.0 
$6.0! 
$6.0  ! 
$6.0  < 


Footnotes 

1.  NAICS  codes  221111.  221112.  221113, 
221119.  221121.  and  221122— A  firm  is  small 
if,  including  its  affiliates,  it  is  primarily 
engaged  in  the  generation,  transmission,  and/ 
or  distribution  of  electric  energy  for  sale  and 
its  total  electric  output  for  the  preceding 
fiscal  year  did  not  exceed  4  million  megawratt 
hours. 

2.  NAICS  code  237990— Dredging:  To  be 
considered  small  for  purposes  of  Government 
procurement,  a  firm  must  perform  at  least  40 
percent  of  the  volume  dredged  with  its  own 


equipment  or  equipment  owned  by  another 
small  dredging  concern. 

3.  NAICS  code  311421— For  purposes  of 
Government  procurement  for  food  canning 
and  preserving,  the  standard  of  500 
employees  excludes  agricultural  labor  as 
defined  in  3306(k)  of  the  Internal  Revenue 
Code,  26  U.S.C.  3306(k). 

4.  NAICS  code  3241  JO— For  purposes  of 
Government  procurement,  the  firm  may  not 
have  more  than  1 ,500  employees  nor  more 
than  75.000  barrels  per  day  capacity  of 
petroleum-based  inputs,  including  crude  oil 


or  bona  fide  feedstocks.  Capacity  includes 
owned  or  leased  facilities  as  well  as  facilities 
under  a  processing  agreement  or  an 
arrangement  such  as  an  exchange  agreement 
or  a  throughput.  The  total  product  to  be 
delivered  under  the  contract  must  be  at  least 
90  percent  refined  by  the  successful  bidder 
from  either  crude  oil  or  bona  fide  feedstocks. 

5.  NAICS  code  32621 3— For  Government 
procurement,  a  firm  is  small  for  bidding  on 
a  contract  for  pneumatic  tires  within  Census 
Classification  codes  30111  and  30112, 
provided  that: 
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(a)  The  value  of  tires  within  Census 
Classification  codes  30111  and  30112  which 
it  manufactured  in  the  United  States  during 
the  previous  calendar  year  is  more  than  50 
percent  of  the  value  of  its  total  worldwide 
manufacture, 

(b)  The  value  of  pneumatic  tires  within 
Census  Classification  codes  30111  and  30112 
comprising  its  total  worldwide  manufacture 
during  the  preceding  calendar  year  was  less 
than  5  percent  of  the  value  of  all  such  tires 
manufactured  in  the  United  States  during 
that  period,  and 

(c)  The  value  of  the  principal  product 
which  it  manufactured  or  otherwise 
produced,  or  sold  worldwide  during  the 
preceding  calendar  year  is  less  than  10 
percent  of  the  total  value  of  such  products 
manufactured  or  otherwise  produced  or  sold 
in  the  United  States  during  that  period. 

6.  SAICS  Subsectors  333.  334.  JJ.5  and 
336 — For  rebuilding  machinery  or  equipment 
on  a  factory  basis,  or  equivalent,  use  the 
NAICS  code  for  a  newly  manufactured 
product.  Concerns  performing  major 
rebuilding  or  overhaul  activities  do  not 
necessarily  have  to  meet  the  criteria  for  being 
a  "manufacturer"  although  the  activities  mav 
be  classified  under  a  manufacturing  NAICS 
code.  Ordinary  repair  services  or 
preservation  are  not  considered  rebuilding. 

7.  NAICS  code  JJ6-i  J 3— Contracts  for  the 
rebuilding  or  overhaul  of  aircraft  ground 
support  equipment  on  a  contract  basis  are 
classified  under  NAICS  code  336413. 

8.  SAICS  Codes  5221 W.  522120.  52213U. 
522190.  522210  and  522293— A  financial 
institution's  assets  are  determined  by 
averaging  the  assets  reported  on  its  four 
quarterly  financial  statements  for  the 
preceding  year.  "Assets"  for  the  purposes  of 
this  size  standard  means  the  assets  defined 
according  to  the  Federal  Financial 
Institutions  Examination  Council  034  call 
report  form. 

9.  NAICS  code  531190— Leasing  of 
building  space  to  the  Federal  Government  bv 
Owners:  For  Government  procurement,  a  size 
standard  of  S17.5  million  in  gross  receipts 
applies  to  the  owners  of  building  space 
leased  to  the  Federal  Government.  The 
standard  does  not  apply  to  an  agent. 

10.  NAICS  codes  488510  (part).  531210. 
541810.  561510  and  561920— As  measured 
by  total  revenues,  but  excluding  funds 
received  in  trust  for  an  unaffiliated  third 
party,  such  as  bookings  or  sales  subject  to 
commissions.  The  commissions  received  are 
included  as  revenue. 

11.  NAICS  code  541710— For  research  and 
development  contracts  requiring  the  delivery 
of  a  manufactured  product,  the  appropriate 
size  standard  is  that  of  the  manufacturing 
industry. 

(a)  "Research  and  Development"  means 
laboratory  or  other  physical  research  and 
development.  It  does  not  include  economic, 
educational,  engineering,  operations, 
systems,  or  other  nonphysical  research:  or 
computer  programming,  data  processing, 
commercial  and/or  medical  laboratory 
testing. 

(b)  For  purposes  of  the  Small  Business 
Innovation  Research  (SBIR)  program  only,  a 
different  definition  has  been  established  by 
law.  See  §  121.701  of  these  regulations. 


(c)  "Research  and  Development"  for 
guided  missiles  and  space  vehicles  includes 
evaluations  and  simulation,  and  other 
services  requiring  thorough  knowledge  of 
complete  missiles  and  spacecraft. 

12.  NAICS  code  562220— Facilities 
Management,  a  component  of  NAICS  561210, 
includes  establishments,  not  classified 
elsewhere,  which  provide  overall 
management  and  personnel  to  perform  a 
variety  of  related  support  services  in 
operating  a  complete  facility  in  or  around  a 
specific  building,  or  within  another  business 
or  Government  establishment.  Facilities 
management  means  furnishing  three  or  more 
personnel  supply  services  which  may 
include,  but  are  not  limited  to  secretau^ial 
services,  typists,  word  processing, 
maintaining  files  and/or  libraries,  telephone 
answering,  switchboard  operation, 
reproduction  or  mimeograph  service,  mailing 
service,  writers,  bookkeeping,  financial  or 
business  management,  public  relations, 
conference  planning,  minor  office  equipment 
maintenance  and  repair,  use  of  information 
systems  (not  programming),  word  processing, 
travel  arrangements,  maintaining  files  and/or 
libraries. 

13.  NAICS  code  238990  (All  Other  Special 
Trade  Contractors)  and  NAICS  code  561210 

I  Facilities  Support  Services) — Base 
Maintenance: 

(a)  If  one  of  the  activities  of  base 
maintenance,  as  defined  in  paragraph  (b) 
(below  in  this  endnote)  can  be  identified 
with  a  separate  industry  and  that  activity  (or 
industry)  accounts  for  50  percent  or  more  of 
the  value  of  an  entire  contract,  then  the 
proper  size  standard  is  that  of  the  particular 
industry,  and  not  the  base  maintenance  size 
standard. 

(b)  "Base  Maintenance"  requires  the 
performance  of  three  or  more  separate 
activities  in  the  areas  of  service  or  special 
trade  construction  industries.  If  services  Eire 
performed,  these  activities  must  each  be  in  a 
separate  NAICS  code  including,  but  not 
limited  to,  Janitorial  and  Custodial  Service, 
Fire  Prevention  Service,  Messenger  Service, 
Commissary  Service,  Protective  Guard 
Service,  and  Grounds  Maintenance  and 
Landscaping  Service.  If  the  contract  requires 
the  use  of  special  trade  contractors 
(plumbing,  painting,  plastering,  carpentry, 
etc.),  all  such  special  trade  construction 
activities  are  considered  a  single  activity  and 
classified  as  Base  Housing  Maintenance. 
Since  Base  Housing  Maintenance  is  only  one 
activity,  two  additional  activities  are  required 
for  a  contract  to  be  classified  as  "'Base 
Maintenance." 

14.  NAICS  562920— Environmental 
Remediation  Services: 

(a)  For  SBA  assistance  as  a  small  business 
concern  in  the  industry  of  Environmental 
Remediation  Services,  other  than  for 
Government  procurement,  a  concern  must  be 
engaged  primarily  in  furnishing  a  range  of 
services  for  the  remediation  of  a 
contaminated  environment  to  an  acceptable 
condition  including,  but  not  limited  to, 
preliminary  assessment,  site  inspection, 
testing,  remedial  investigation,  feeisibility 
studies,  remedial  design,  containment, 
remedial  action,  removal  of  contaminated 
materials,  storage  of  contaminated  materials 


and  security  and  site  closeouts.  If  one  of  such 
activities  accounts  for  50  percent  or  more  of 
a  concern's  total  revenues,  employees,  or 
other  related  factors,  the  concern's  primary 
industry  is  that  of  the  particular  industry  and 
not  the  Environmental  Remediation  Services 
Industry. 

(b)  For  purposes  of  classifying  a 
Government  procurement  as  Environmental 
Remediation  Services,  the  general  purpose  of 
the  procurement  must  be  to  restore  a 
contaminated  environment  and  also  the 
procurement  must  be  composed  of  activities 
in  three  or  more  separate  industries  with 
separate  NAICS  codes  or,  in  some  instances 
(e.g.,  engineering),  smaller  sub-components 
of  NAICS  codes  with  separate,  distinct  size 
standards.  These  activities  may  include,  but 
are  not  limited  to,  separate  activities  in 
industries  such  as:  Heavy  Construction; 
Special  Trade  Construction;  Engineering 
Services;  Architectural  Services; 
Management  Services;  Refuse  Systems; 
Sanitary  Services,  Not  Elsewhere  Classified; 
Local  Trucking  Without  Storage;  Testing 
Laboratories;  and  Commercial,  Physical  and 
Biological  Research.  If  any  activity  in  the 
procurement  can  be  identified  with  a 
separate  NAICS  code,  or  component  of  a  code 
with  a  separate  distinct  size  standard,  and 
that  industry  accounts  for  50  percent  or  more 
of  the  value  of  the  entire  procurement,  then 
the  proper  size  standard  is  the  one  for  that 
particular  industry,  and  not  the 
Environmental  Remediation  Service  size 
standard. 

15.  Subsector  483— Water 
Transportation — Offshore  Marine  Services: 
The  applicable  size  standard  shall  be  $23.5 
million  for  firms  furnishing  specific 
transportation  services  to  concerns  engaged 
in  offshore  oil  and/or  natural  gas  exploration, 
drilling  production,  or  marine  research;  such 
services  encompass  passenger  and  freight 
transportation,  anchor  handling,  and  related 
logistical  services  to  and  from  the  work  site 
or  at  sea. 

Dated:  August  26,  2002. 
Gary  M.  Jackson, 

Assistant  Administrator  for  Size  Standards. 
[FR  Doc.  02-22201  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  121 
RIN  3245-AE78 

Small  Business  Size  Standards; 
Testing  Laboratories 

agency:  Small  Business  Administration 

(SBA). 

ACTION:  Notice  of  proposed  rule;  notice 

of  reopening  of  the  comment  period. 

SUMMARY:  The  proposed  rule  proposes 
to  increase  the  size  standard  for  Testing 
Laboratories  from  $6  million  to  $10 
million  under  the  North  American 
Industry  Classification  System  (NAICS) 
541380.  The  proposed  revision  is  being 
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madelo  better  define  the  size  of 
businesses  in  this  industry  that  SBA 
believes  should  be  eligible  for  Federal 
small  business  assistance  programs.  The 
proposed  rule  was  published  on  April  9, 
2002,  67  FR  17020.  The  comment  period 
closed  on  June  10,  2002.  We  are 
reopening  the  comment  period  imtil 
September  30,  2002,  because  the  SBA 
believes  that  affected  businesses  need 
more  time  to  adequately  respond. 
DATES:  The  comment  date  for  the 
proposed  rule  on  the  Testing 
Laboratories  industry  size  standard  is 
reopened  through  September  30,  2002. 
ADDRESSES:  Send  comments  to  Gary  M. 
Jackson,  Assistant  Administrator  for 
Size  Standards,  U.S.  Small  Business 
Administration,  409  Third  St.,  SW„ 
Mail  Code  6530,  Washington,  DC  20416; 
via  e-mail  to 

SIZESTANDARDS@sba.gov;  or  via 
facsimile  at  (202)  205-6390.  Upon 
request,  SBA  will  make  all  public 
comments  available. 

Dated:  August  27,  2002. 
Fred  C.  Armendariz, 

Associate  Deputy  Administrator  for 

Government  Contracting  and  Business 

Development. 

[FR  Doc.  02-22651  Filed  9-5-02;  8:45  am) 

BILUNG  CODE  802&-41-P 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  Surface  Mining  Reclamation 
and  Enforcement 

30  CFR  Part  924 


[SPATS  No.  MS-OI 7-FOR] 

Mississippi  Regulatory  Program 

AGENCY:  Office  of  Surface  Mining 
Reclamation  and  Enforcement,  Interior. 
ACTION:  Proposed  nde;  reopening  and 
extension  of  public  comment  period  on 
proposed  amendment. 

SUMMARY:  We,  the  Office  of  Stuface 
Mining  Reclamation  and  Enforcement 
(OSM),  are  announcing  receipt  of 
revisions  to  a  previously  proposed 
amendment  to  the  Mississippi 
regulatory  program  (Mississippi 
program)  under  the  Surface  Mining 
Control  and  Reclamation  Act  of  1977 
(SMCRA).  The  revisions  pertain  to  the 
definition  of  "immediate  mining  area" 
and  provisions  concerning  limited  use 
vehicular  pathways.  Mississippi  intends 
to  revise  its  program  to  be  consistent 
with  the  corresponding  Federal 
regidations  and  to  improve  operational 
efficiency. 


DATES:  We  will  accept  written 
comments  until  4  p.m.,  c.d.t.,  September 
23,  2002. 

ADDRESSES:  You  should  mail  or  hand 
deliver  written  comments  to  Arthur  W. 
Abbs,  Director,  Birmingham  Field  Office 
at  the  address  listed  below. 

You  may  review  copies  of  the 
Mississippi  program,  the  amendment, 
and  all  written  comments  received  in 
response  to  this  document  at  the 
addresses  listed  below  during  normal 
business  hours,  Monday  through  Friday, 
excluding  holidays.  You  may  receive 
one  free  copy  of  the  amendment  by 
contacting  OSM's  Birmingham  Field 
Office. 

Arthiu  W.  Abbs,  Director,  Birmingham 
Field  Office,  Office  of  Surface  Mining, 
135  Gemini  Circle,  Suite  215. 
Homewood,  Alabama  35209. 
Telephone:  (205)  290-7282. 
Department  of  Environmental  Quality, 
Office  of  Geology,  2380  Highway  80 
West,  P.O.  Box  20307,  Jackson, 
Mississippi  39289-1307,  Telephone: 
(601) 961-5500. 
FOR  FURTHER  INFORMATION  CONTACT: 
Arthur  W.  Abbs,  Director,  Birmingham 
Field  Office.  Telephone:  (205)  290- 
7282.  Internet:  aabbs@osmre.gov. 
SUPPLEMENTARY  INFORMATION: 

L  Background  on  the  Mississippi 
Program 

Section  503(a)  of  the  Act  permits  a 
state  to  assume  primacy  for  the 
regulation  of  surface  coal  mining  and 
reclamation  operations  on  non-Federal 
and  non-Indian  lands  within  its  borders 
by  demonstrating  that  its  program 
includes,  among  other  things,  "a  state 
law  which  provides  for  the  regulation  of 
surface  coal  mining  and  reclamation 
operations  in  accordance  with  the 
requirements  of  the  Act;  and  rules  and 
regulations  consistent  with  regulations 
issued  by  the  Secretary  pursuant  to  the 
Act."  See  30  U.S.C.  1253(a)(1)  and  (7). 
On  the  basis  of  these  criteria,  the 
Secretary  of  the  Interior  conditionally 
approved  the  Mississippi  program  on 
September  4,  1980.  You  can  find 
background  information  on  the 
Mississippi  program,  including  the 
Secretary's  findings  and  the  disposition 
of  comments,  in  the  September  4, 1980, 
Federal  Register  (45  FR  58520).  You  can 
find  later  actions  on  the  program  at  30 
CFR  924.10,  924.15.  924.16,  and  924.17. 

n.  Discussion  of  the  Proposed 
Amendment 

By  letter  dated  September  28,  2001 
(Administrative  Record  No.  MS-0388), 
Mississippi  sent  us  an  amendment  to  its 
program  under  SMCRA  and  the  Federal 
regulations  at  30  CFR  732.17(b). 


Mississippi  sent  the  amendment  in 
response  to  our  letters  dated  August  17. 
2000,  and  August  23,  2000 
(Administrative  Record  Nos.  MS-0382 
and  MS-0381,  respectively),  that  we 
sent  to  Mississippi  in  accordance  with 
30  CFR  732.17(c).  Mississippi  also  sent 
the  amendment  in  response  to  required 
program  amendments  at  30  CFR 
924.16(i)  and  (1).  Finally,  the 
amendment  included  changes  made  at 
Mississippi's  own  initiative. 

We  announced  receipt  of  the 
amendment  in  the  November  2,  2001 . 
Federal  Register  (66  FR  55611)  and 
invited  public  comment  on  its 
adequacy.  The  public  comment  period 
closed  December  3,  2001. 

During  our  review  of  the  amendment, 
we  identified  concerns  relating  to  the 
definition  of  "immediate  mining  area,'- 
and  provisions  concerning  limited  use 
vehicular  pathways.  We  notified 
Mississippi  of  these  concerns  by  letter 
dated  January  23,  2002  (Administrative 
Record  No.  MS-0390).  By  letter  dated 
July  22,  2002,  Mississippi  sent  us  a 
revised  amendment  (Administrative 
Record  No.  MS-0394).  Below  is  a 
description  of  the  revisions  Mississippi 
submitted. 

A.  Section  105.  Definitions 

Mississippi  proposes  to  add  language 
to  its  proposed  definition  of  "immediate 
mining  area"  to  provide  that  routes  of 
travel  within  the  immediate  mining  area 
will  be  either  consumed  by  mining, 
reclaimed,  or  have  design  plans 
submitted  for  approval  as  permanent 
postmine  features  prior  to  phase  II  bond 
release. 

B.  Section  5311  l(a].  Road  Classification 
System 

1.  Paragraph  (a)(4)(ii).  Mississippi 
proposes  to  revise  its  proposed 
provisions  at  paragraph  (a)(4)(ii)  to 
provide  that  limited  use  vehicular 
pathways  cannot  have  bridges  or  other 
cross-drainage  structttres.  Previously, 
this  proposed  provision  would  have 
allowed  culverts  if  the  Department 
approved  them  prior  to  construction. 

2.  Paragraph  (a)(4)(iii).  Mississippi 
proposes  to  revise  its  proposed 
provision  at  paragraph  (a)(4)(iii)  to 
provide  that  limited  use  vehicular 
pathways  cannot  be  located  in  and/or 
cross  or  ford  any  channel  of  an 
intermittent  or  perennial  stream. 
Previously,  this  proposed  provision 
would  have  allowed  limited  use 
vehicular  pathways  to  be  located  in 
and/or  cross  or  ford  any  channel  of  an 
intermittent  or  perennial  stream  if  the 
Department  approved  it. 

3.  Paragrapn  (a)(5).  Mississippi 
proposes  to  revise  its  proposed 
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provision  at  paragraph  (a)(5)  by 
removing  the  provision  at  (a)(5)(i).  As 
proposed,  this  provision  would  have 
allowed  limited  use  vehicular  pathways 
to  include  water  bars  across  the 
pathway  and  drainage  ways  incidental 
.to  the  area.  Mississippi  further  proposes 
to  redesignate  the  provisions  at 
paragraph  {a)(5)(ii)  through  (iv)  as  new 
paragraphs  (a)(5)(i)  through  (iii).  Finally, 
Mississippi  proposes  to  revise  the 
provision  at  newly  designated 
paragraph  {a)(5)(iii)  to  read  as  follows: 

(5)  A  limited  use  vehicular  pathway: 
(iii)  will  be  reclassified  as  a  road  if 
upgraded  by  construction  activities  such  as 
blading,  construction,  placement  of  a 
compacted  surface,  cut  and  fill  of  the  natural 
grade,  construction  of  drainage  ditches  or 
low  water  crossings,  or  installation  of 
drainage  structures.  The  submittal  and 
approval  of  plans  and  drawings  required  by 
these  regulations  must  be  completed  prior  to 
the  upgradirrg  of  a  limited  use  vehicular 
pathway. 

m.  Public  Comment  Procedures 

We  are  reopening  the  comment  period 
on  the  proposed  Mississippi  program 
amendment  to  provide  you  an 
opportunity  to  reconsider  the  adequacy 
of  the  amendment  in  light  of  the 
additional  materials  sent  to  us.  Under 
the  provisions  of  30  CFR  732.17(h),  we 
are  requesting  comments  on  whether  the 
amendment  satisfies  the  program 
approval  criteria  of  30  CFR  732.15.  If  we 
approve  the  amendment,  it  will  become 
part  of  the  Mississippi  program. 

Written  Comments:  If  you  submit 
written  or  electronic  comments  on  the 
proposed  rule  during  the  15-day 
comment  period,  they  should  be 
specific,  should  be  confined  to  issues 
pertinent  to  the  notice,  and  should 
explain  the  reason  for  your 
recommendation(s).  We  may  not  be  able 
to  consider  or  include  in  the 
Administrative  Record  conmients 
delivered  to  an  address  other  than  the 
one  listed  above  [see  ADDRESSES). 

Electronic  Comments:  Please  submit 
Internet  conmients  as  an  ASCII, 
WordPerfect,  or  Word  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Please  also  include  "Attn: 
SPATS  NO.  MS-017-FOR"  and  your 
name  and  return  address  in  your 
Internet  message.  If  you  do  not  receive 
a  confirmation  that  we  have  received 
your  Internet  message,  contact  the 
Birmingham  Field  Office  at  (205)  290- 
7282. 

Availability  of  Comments:  Our 
practice  is  to  make  comments,  including 
names  ^nd  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hoxu-s  at  OSM's 
Birmingham  Field  Office  (see 


ADDRESSES).  Individual  respondents 
may  request  that  we  withhold  their 
home  address  from  the  administrative 
record,  which  we  will  honor  to  the 
extent  allowable  by  law.  There  also  may 
be  circumstances  in  which  we  would 
withhold  from  the  administrative  record 
a  respondent's  identity,  as  allowable  by 
law.  If  you  wish  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  prominently  at  the  begirming  of 
your  comment.  However,  we  will  not 
consider  anonymous  comments.  We 
will  make  all  submissions  from 
organizations  or  businesses,  and  from 
individuals  identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

IV.  Procedural  Determinations 

Executive  Order  12630 — Takings 

This  rule  does  not  have  takings 
implications.  This  determination  is 
based  on  the  analysis  performed  for  the 
counterpart  Federal  regulation. 

Executive  Order  12866 — Regulatory 
Planning  and  Review 

This  rule  is  exempted  fi°om  review  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Executive  Order  12988 — Civil  Justice 
Reform 

The  Department  of  the  Interior  has 
conducted  the  reviews  required  by 
section  3  of  Executive  Order  12988  and 
has  determined  that  this  rule  meets  the 
applicable  standards  of  subsections  (a) 
and  (b)  of  that  section.  However,  these 
standards  cire  not  applicable  to  the 
actual  language  of  State  regulatory 
programs  £md  program  amendments 
because  each  program  is  drafted  and 
promulgated  by  a  specific  State,  not  by 
OSM.  Under  sections  503  and  505  of 
SMCRA  (30  U.S.C.  1253  and  1255)  and 
the  Federal  regulations  at  30  CFR 
730.11,  732.15,  and  732.17(h)(10). 
decisions  on  proposed  State  regulatory 
programs  and  program  amendments 
submitted  by  the  States  must  be  based 
solely  on  a  determination  of  whether  the 
submittal  is  consistent  with  SMCRA  and 
its  implementing  Federal  regulations 
and  whether  the  other  requirements  of 
30  CFR  parts  730,  731,  and  732  have 
been  met. 

Executive  Order  13132 — Federalism 

This  rule  does  not  have  Federalism 
implications.  SMCRA  delineates  the 
roles  of  the  Federal  and  State 
governments  with  regard  to  the 
regulation  of  surface  coal  mining  and 
reclamation  operations.  One  of  tiie 
piuposes  of  SMCRA  is  to  "establish  a 
nationwide  program  to  protect  society 


and  the  enviroimient  fi-om  the  adverse 
effects  of  surface  coal  mining 
operations."  Section  503(a)(1)  of 
SMCRA  requires  that  State  laws 
regulating  surface  coal  mining  and 
reclamation  operations  be  "in 
accordance  with"  the  requirements  of 
SMCRA.  Section  503(a)(7)  requires  that 
State  programs  contain  rules  and 
regulations  "consistent  with" 
regulations  issued  by  the  Secretary 
pursuant  to  SMCRA. 

Executive  Order  13211 — Regulations 
That  Significantly  Affect  The  Supply. 
Distribution,  or  Use  of  Energy 

On  May  18,  2001,  the  President  issued 
Executive  Order  13211  which  requires 
agencies  to  prepare  a  Statement  of 
Energy  Effects  for  a  rule  that  is  (1) 
considered  significant  under  Executive 
Order  12866,  and  (2)  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  Because 
this  rule  is  exempt  fi'om  review  under 
Executive  Order  12866  and  is  not 
expected"  to  have  a  significant  adverse 
effect  on  the  supply,  distribution,  or  use 
of  energy,  a  Statement  of  Energy  Effects 
is  not  required. 

National  Environmental  Policy  Act 

This  rule  does  not  require  an 
environmental  impact  statement 
because  section  702(d)  of  SMCRA  (30 
U.S.C.  1292(d))  provides  that  agency 
decisions  on  proposed  State  regulatory 
program  provisions  do  not  constitute 
major  Federal  actions  within  the 
meaning  of  section  102(2)(C)  of  the 
National  Environmental  Policy  Act  (42 
U.S.C.  4332(2)(C)). 

Paperwork  Reduction  Act 

This  rule  does  not  contain 
information  collection  requirements  that 
require  approval  by  OMB  imder  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3507  et  seq.]. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  The  State  submittal, 
which  is  the  subject  of  this  nde,  is  based 
upon  counterpart  Federal  regulations  for 
which  an  economic  analysis  was 
prepared  and  certification  made  that 
such  regulations  would  not  have  a 
significant  economic  effect  upon  a 
substantial  number  of  small  entities.  In 
making  the  determination  as  to  whether 
this  rule  would  have  a  significant 
economic  impact,  the  Department  relied 
upon  the  data  and  assumptions  for  the 
counterpart  Federal  regulations. 


I 
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Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  nile  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  Small  Business 
Regidatory  Enforcement  Fairness  Act. 
This  rule:  (a)  Does  not  have  an  annual 
effect  on  the  economy  of  $100  million; 
(b)  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries,  Federal,  State,  or 
local  governmental  agencies  or 
geographic  regions;  and  (c)  Does  not 
have  significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 
with  foreign-based  enterprises.  This 
determination  is  based  upon  the  fact 
that  the  State  submittal,  which  is  the 
subject  of  this  rule,  is  based  upon 
counterpart  Federal  regidations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regiUation  was  not  considered  a  major 
rule. 

Unfunded  Mandates 

This  rule  will  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  government?  or  the  private  sector 
of  $100  million  or  more  in  any  given 
year.  This  determination  is  based  upon 
the  fact  that  the  State  submittal,  which 
is  the  subject  of  this  rule,  is  based  upon 
counterpart  Federal  regulations  for 
which  an  analysis  was  prepared  and  a 
determination  made  that  the  Federal 
regulation  did  not  impose  an  unfunded 
mandate. 

List  of  Subjects  in  30  CFR  Part  924 

Intergovernmental  relations.  Surface 
mining.  Underground  mining. 

Dated:  August  7,  2002. 
Ervin  I.  Barchenger, 

Acting  Regional  Director,  Mid-Continent 

Regional  Coordinating  Center. 

[PR  Doc.  02-22690  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  431(M»-P 


DEPARTMENT  OF  THE  TREASURY 
Office  of  Foreign  Assets  Control 

31  CFR  Parts  538. 550,  and  560 

Comment  Request  Regarding  tlie 
Effectiveness  of  Licensing  Procedures 
for  Exportation  of  Agricuttural 
Commodities,  Medicine,  and  Medical 
Devices  to  Sudan,  Libya,  and  Iran 

AGENCY:  Office  of  Foreign  Assets 

Control,  Treasury. 

ACTION:  Request  for  comments. 

SUMMARY:  The  Office  of  Foreign  Assets 
Conti-ol  ("OFAC")  of  the  U.S. 


Department  of  the  Treasury  is  soliciting 
comments  concerning  the  effectiveness 
of  OF  AC'S  licensing  procedures 
implementing  the  Trade  Sanctions 
Reform  and  Export  Enhancement  Act  of 
2000  (Tide  DC  of  Pub.  L.  106-387.  22 
U.S.C.  7201  et  seq.)  (the  "Act"),  for  the 
exportation  of  agricultural  commodities, 
medicine,  and  medical  devices  to 
Sudan,  Libya,  and  Iran.  Pursuant  to 
section  906(c)  of  the  Act,  OFAC  is 
required  to  submit  a  biennial  report  to 
the  Congress  on  the  operation  of 
licensing  procedures  for  such  exports. 
DATES:  Written  comments  should  be 
received  on  or  before  October  7,  2002, 
to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  conunents 
to  the  Licensing  Division,  Office  of 
Foreign  Assets  Control.  Department  of 
the  Treasury,  1500  Pennsylvania 
Avenue,  NW.,  Armex — 2d  Floor, 
Washington,  DC  20220. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
about  these  licensing  procedures  should 
be  directed  to  the  Licensing  Division, 
Office  of  Foreign  Assets  Control, 
Department  of  the  Treasury,  1500 
Pennsylvania  Avenue,  NW.,  1500 
Peimsylvania  Avenue,  Aimex — 2d 
Floor.  Washington,  DC  20220, 
telephone:  (202)  622-2480.  Additional 
information  about  these  licensing 
procedures  is  also  available  imder  the 
heading  "Sanctions  Program  and 
Country  Summaries"  at  www.treas.gov/ 
ofac. 

SUPPLEMENTARY  INFORMATION:  The 
current  procedures  used  by  the  Office  of 
Foreign  Assets  Control  ("OFAC")  for 
authorizing  the  export  of  agricultural 
commodities,  medicine,  and  medical 
devices  to  Sudan,  Libya,  and  Iran  are  set 
forth  in  31  CFR  538.523-526,  31  CFR 
550.569-573,  and  31  CFR  560.53Q-533. 
Under  the  provisions  of  section  906(c) 
of  the  Trade  Sanctions  Reform  and 
Export  Enhancement  Act  of  2000  (Title 
IX  of  Pub.  L.  106-387,  22  U.S.C.  7201 
et  seq.)  (the  "Act"),  OFAC  must  submit 
a  report  to  the  Congress  on  the 
operation,  diuing  the  preceding  two- 
year  period,  of  the  licensing  procedures 
required  by  section  906  of  the  Act  for 
the  export  of  agricultural  commodities, 
medicine,  and  medical  devises  to 
Sudan,  Libya,  and  Iran.  This  report  is  to 
include: 

(1)  The  number  and  types  of  licenses 
applied  for; 

(2)  The  number  and  types  of  licenses 
approved; 

(3)  The  average  amount  of  time 
elapsed  fi'om  the  date  of  filing  of  a 
license  application  until  the  date  of  its 
approval; 


(4)  The  extent  to  which  the  licensing 
procedures  were  effectively 
implemented;  and 

(5)  A  description  of  comments 
received  fi'om  interested  parties  about 
the  extent  to  which  the  licensing 
procedures  were  effective,  after  holding 
a  public  30-day  comment  period. 

This  notice  serves  as  public  notice 
soliciting  comments  from  interested 
parties  regarding  the  effectiveness  of 
OFAC's  licensing  procedures  for  the 
export  of  agricultural  commodities, 
medicine,  and  medical  devices  to 
Sudan,  Libya,  and  Iran. 

Interested  parties  submitting 
comments  are  asked  to  be  as  specific  as 
possible.  All  comments  received  on  or 
before  October  7,  2002,  will  be 
considered  by  OFAC  in  developing  the 
report  to  the  Congress.  In  the  interest  of 
acciu^acy  and  completeness.  OFAC 
requires  written  comments. 

Comments  received  after  the  end  of 
the  comment  period  will  be  considered, 
if  possible,  but  their  consideration 
cannot  be  assured.  OFAC  will  not 
accept  comments  accompanied  by  a 
request  that  part  or  all  of  the  comments 
be  treated  confidentially  because  of 
their  business  proprietary  nature  or  for 
any  other  reason.  OFAC  will  return  such 
comments  when  submitted  by  regular 
mail  to  the  person  submitting  the 
comments  and  will  not  consider  them. 

All  comments  made  will  be  a  matter 
of  public  record.  Copies  of  the  public 
record  concerning  tbese  regulations  may 
be  obtained  from  OFAC's  Web  site 
(http://www.treas.gov/ofac).  If  that 
service  is  unavailable,  written  requests 
may  be  sent  to:  Office  of  Foreign  Assets 
Control.  U.S.  Department  of  the 
Treasury',  1500  Pennsylvania  Ave..  NW.. 
Washington.  DC  20220.  Attn:  Merete 
Evans. 

Approved:  August  30.  2002. 
R.  Richard  Newcomb, 

Director.  Office  of  Foreign  Assets  Control. 

Approved:  August  30,  2002. 
Kenneth  E.  Lawson. 

Assistant  Secretary- 1  Enforcement  I. 

Department  of  the  Treasury. 

IFR  Doc.  02-22689  Filed  9-.'>-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  152  and  158 
[OPP-2002-01 71 ;  FRL-681 8-^] 
RIN  207&-AC12  and  2070-AD47 

Pesticide  Registration  Data 
Requirements;  Notification  to  ttie 
Secrstary  of  Agriculture 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notification  to  the  Secretary  of 

Agriculture. 

SUMMARY:  This  dociunent  notifies  the 
public  that  the  Administrator  of  EPA 
has  forwarded  to  the  Secretary  of 
Agriculture  a  draft  proposed  rule  as 
required  by  section  25(a]  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  The  draft  proposed  rule 
would  update  data  requirements  for 
conventional  pesticide  products  to 
reflect  ciurent  scientific  knowledge  and 
understanding  and  to  support  the 
Agency's  mandate  to  better  protect 
sensitive  subpopulations  from  pesticide 
risks.  The  proposal  would  also  codify 
existing  data  requirements  that  are 
applied  on  a  case-by-case  basis.  Please 
note  that  the  draft  proposed  rule  is  not 
currently  publicly  available.  It  will  only 
become  publicly  available  when  the 
proposed  rule  is  signed,  at  which  time 
it  will  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  Chim,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington  DC  20460; 
telephone  number:  703-305-4027;  e^ 
mail  address:  ch\m.melissa@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  It  simply  announces  the 
submission  of  a  draft  proposed  rule  to 
USDA  and  does  not  otherwise  affect  any 
specific  entities.  This  action  may, 
however,  be  of  particular  interest  to 
persons  who  register  pesticides  under 
the  Federal  Insecticide.  Fungicide,  and 
Rodenticide  Act  (FIFRA)  or  who  seek  a 
tolerance  or  tolerance  exemption  for  a 
pesticide  under  the  Federal  Food,  Drug 
and  Cosmetic  Act  (FFDCA).  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be 
interested  in  this  action.  If  you  have  any 
questions  regarding  the  this  action. 


consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information? 

Electronically.  You  may  obtain 
electronic  copies  of  this  Federal 
Register  document  from  the  EPA 
Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  imder  the 
"Federal  Register — ^Environmental 
Docmnents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  Please  note  that 
the  draft  proposed  rule  is  not  currently 
publicly  available.  It  will  only  become 
publicly  available  when  the  proposed 
rule  is  signed,  at  which  time  it  will 
published  in  the  Federal  Register. 

n.  What  Action  Is  EPA  Taking? 

Section  25(a)(2)  of  FIFRA  requires  the 
Administrator  to  provide  the  Secretary 
of  Agriculture  with  a  copy  of  any 
proposed  regulation  at  least  60  days 
before  signing  it  for  publication  in  the 
Federal  Register.  The  draft  proposed 
rule  is  not  available  to  the  public  until 
after  it  has  been  signed  by  EPA.  If  the 
Secretary  comments  in  writing 
regarding  the  draft  proposed  rule  within 
30  days  after  receiving  it,  the 
Administrator  shall  include  the 
comments  of  the  Secretary  and  the 
Administrator's  response  to  those 
comments  in  the  proposed  rule  when 
published  in  the  Federal  Register.  If  the 
Secretary  does  not  comment  in  writing 
within  30  days  after  receiving  the  draft 
proposed  rule,  the  Administrator  may 
sign  the  proposed  regulation  for 
publication  in  the  Federal  Register 
anjrtime  after  the  30-day  period. 

m.  Do  Any  Regulatory  Assessment 
Requirements  Apply  to  This 
Notification? 

No.  this  document  is  not  a  proposed 
rule,  it  is  merely  a  notification  of 
submission  to  the  Secretary  of 
Agricultiue.  As  such,  none  of  the 
regulatory  assessment  requirements 
apply  to  this  document. 

List  of  Subjects  in  40  CFR  Parts  152  and 
158 

Environmental  protection. 
Administrative  practice  and  procedure, 
Agricultiual  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  August  28,  2002. 
Marcia  E.  Mulkey, 
Director,  Office  of  Pesticide  Pro-ams. 

(PR  Doc.  02-22730  Filed  9-5-02;  8:45  am] 
BILLING  CODE  6S60-50-S 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  195 

[Docket  No.  RSPA-97-2717;  Notice  1] 

RIN  2137-ADia 

Pipeline  Sataty:  Recommendations  To 
Change  Hazardous  Liquid  Pipeline 
Safety  Standards 

AGENCY:  Research  and  Special  Programs 

Administration  (RSPA),  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  We  are  proposing  to  change 
some  of  the  safety  standards  for 
hazardous  liquid  and  carbon  dioxide 
pipelines.  The  changes  are  based  on 
recommendations  by  the  National 
Association  of  Pipeline  Safety 
Representatives  (NAPSR).  We  believe 
the  changes  will  improve  the  clarity  and 
effectiveness  of  the  present  standards. 
DATES:  Persons  interested  in  submitting 
written  comments  on  the  rules  proposed 
in  this  notice  must  do  so  by  November 
5,  2002.  Late  filed  comments  will  be 
considered  so  far  as  practicable. 
ADDRESSES:  You  may  submit  written 
comments  by  mailing  or  delivering  an 
original  and  two  copies  to  the  Dockets 
Facility,  U.S.  Department  of 
Transportation,  Room  PL-401,  400 
Seventh  Sti-eet,  SW,  Washington,  DC 
20590-0001.  The  Dockets  Facility  is 
open  from  10:00  a.m.  to  5:00  p.m., 
Monday  through  Friday,  except  on 
Federal  holidays  when  the  facility  is 
closed.  Or  you  may  submit  written 
comments  to  the  docket  electronically  at 
the  following  Web  address:  http:// 
dms.dot.gov.  See  the  SUPPLEMENTARY 
INFORMATION  section  for  additional  filing 
information. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
M.  Furrow  by  phone  at  202-366-4559, 
by  fax  at  202-366-^566,  by  mail  at  U.S. 
Department  of  Transportation,  400 
Seventh  Sti«et,  SW,  Washington,  DC, 
20590,  or  by  e-mail  at 
buck.furrow@rspa.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

Filing  Information,  Electronic  Access, 
and  General  Program  Information 

All  written  comments  should  identify 
the  docket  and  notice  numbers  stated  in 


56972 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002  /  Proposed  Rvdes 


Federal  Register / Vol.  67,  No.  173 /Friday,  September  6,  2002 / Proposed  Rules 


S6071 


the  heading  of  this  notice.  Anyone  who 
wants  confirmation  of  mailed  coqmients 
must  include  a  self-addressed  stamped 
postcard.  To  file  written  comments 
electronically,  after  logging  on  to  http:/ 
/dms.dot.gov,  click  on  "ES  Submit." 
You  can  also  read  comments  and  other 
material  in  the  docket  at  http:// 
dms.dot.gov.  General  information  about 
our  pipeline  safety  program  is  available 
at  http://ops.dot.gov. 

Background 

NAPSR  is  a  non-profit  association  of 
officials  from  state  agencies  that 
participate  with  RSPA  in  the  federal 
pipeline  safety  regulatory  program.  Each 
year  NAPSR  holds  regional  meetings  to 
discuss  safety  and  administrative  issues, 
culminating  in  resolutions  for  program 
improvement. 

Following  NAPSR's  comprehensive 
review  of  the  gas  pipeline  safety 
standards  in  49  CFR  Part  192,^  we  asked 
NAPSR  to  begin  a  similar  review  of  the 
hazardous  liquid  pipeline  safety 
standards  in  49  CFR  Part  195.  As  with 
Part  192,  the  purpose  of  the  Part  195 
review  was  to  identify  standards  that 
NAPSR  considered  unclear  or  hard  to 
enforce.  NAPSR  compiled  the  results  of 
its  review  in  a  report  titled  "Part  195 
Project"  (April  1995),  a  copy  of  which 
is  in  the  docket.  The  report  includes  30 
different  recommendations  for  changes 
to  Part  195. 

We  have  reviewed  each  _ 
recommendation  to  decide  if 
rulemaking  is  needed.  The  results  of 
that  review,  which  led  to  the  rule 
changes  proposed  by  this  notice,  are 
discussed  imder  the  next  heading.  We 
found  that  18  of  the  recommendations 
had  already  been  adopted  or  proposed 
to  be  adopted  in  earlier  rulemaking 
actions  (No.  1,  4.  5,  6,  9, 10. 12, 15, 16, 
18,  20,  21,  23,  24,  25,  26,  27,  and  30). 
Of  the  remaining  12  recommendations, 
we  are  proposing  to  adopt  5  (No.  11, 13, 
17, 19,  and  28)  and  have  declined  to 
adopt  7  (No.  2,  3,  7,  8, 14,  22,  and  29). 

Disposition  of  NAPSR 
Reconmiendations 

l.§  195.1  (b)(7)    Applicability 

Recommendation.  Exempt  marine 
transfer  piping  systems  that  do  not  cross 
public  thoroughfares. 

Response.  Transfer  lines  between 
vessels  [e.g.,  ships)  and  port  facilities 


1  We  invited  the  public  to  comment  on  the  results 
of  NAPSR's  Part  192  review  during  a  proceeding  to 
eliminate  overly  burdensome  gas  pipeline  safety 
standards  (Docket  PS-124;  58  FR  59431;  November 
9, 1993).  Although  in  that  proceeding  we  adopted 
only  four  of  NAPSR's  34  reconunendations,  three 
more  were  proposed  in  a  proceeding  to  update 
regulations  (65  FR  15290;  Mar  22,  2000),  and  we  are 
actively  considering  the  rest  for  further  rulemaking. 


are  regulated  for  safety  by  the  U.S.  Coast 
Guard.  Section  195.1(b)(3){ii)  exempts 
fi-om  Part  195  all  low-stress  pipelines 
regulated  by  the  U.S.  Coast  Guard.  This 
exemption  covers  low-stress  marine 
transfer  lines.  In  addition,  transfer  lines 
at  a  marine  terminals  fall  under  the 
exemption  in  §  195.1{b)(8)(ii).  This  latter 
exemption  applies  to  fecilities  at  a 
materials  transportation  terminal  that 
are  used  exclusively  to  transfer 
hazardous  liquid  or  carbon  dioxide 
between  non-pipeline  modes  of 
transportation  or  between  a  non- 
pipeline  mode  and  a  pipeline.  NAPSR 
suggested  it  is  unclear  that  the  term 
"materials  transportation  terminal" 
includes  marine  terininals.  However, 
witiiin  the  context  of  §  195.1(b)(8),  the 
term  clearly  relates  to  non-pipeline 
modes  of  transportation,  and 
§  195.l(b)(8)(i)  identifies  vessels  as  one 
these  modes.  Thus,  we  do  not  think 
rulemaking  is  needed  to  clarify  the 
exemption  of  transfer  lines  at  marine 
terminals. 

2.  §195.2    Definitions 

Recommendation.  To  be  consistent 
with  the  Pipeline  Safety  Act,  define 
"gathering  line"  as  a  pipeline  6.625 
inches  or  less  in  nominal  diameter. 

Response.  We  have  not  adopted  this 
recommendation  because  doing  so 
would  not  be  consistent  with  the 
pipeline  safety  law.  Rural  gathering 
lines  2  are  exempt  from  Part  195 
(§  195.1(b)(4)).  The  effect  of  redefining 
"gathering  line"  as  NAPSR 
recommended  would  be  to  extend  Part 
195  to  cover  currenUy  uiuegulated  rural 
gathering  lines  that  are  larger  than  6.625 
inches  in  diameter. 

RSPA's  authority  to  regulate  rural 
gathering  lines  is  limited  to  certain  lines 
called  "regulated  gathering  lines," 
which  must  be  defined  based  on  various 
factors  in  addition  to  pipe  diameter  (49 
U.S.C.  60101).  The  statutory  provision 
we  believe  NAPSR  had  in  mind  merely 
requires  that  the  definition  of  "regulated 
gatiiering  line"  exclude  certain  lines  6 
inches  or  less  in  nominal  diameter.  This 
provision  does  not  require  DOT  to 
regulate  rural  gathering  lines  larger  than 
6  inches  in  nominal  diameter.  We  have 
not  yet  decided  to  regulate  any  rural 
gathering  lines  and  so  have  not  yet 
proposed  to  define  "regulated  gathering 
line." 

3.  §195.2    Definitions 

Recommendation.  In  the  definition  of 
"production  facility,"  specifically 


^Section  195.2  defines  "gathering  line"  as  "a 
pipeline  219.1  mm  (8V»  in)  or  less  nominal  outside 
diameter  that  transports  petroleum  from  a 
production  facility. 


exclude  storage  tanks  not  associated 
with  production. 

Response.  We  have  not  adopted  this 
recommendation  because  we  feel  the 
present  definition  of  "production 
facility"  clearly  includes  only  those 
storage  tanks  that  are  associJated  with 
production.  Not  only  does  the  definition 
specifically  refer  to  "equipment  used  in 
production  *  *   *  or  associated 
storage,"  but  it  specifically  excludes 
equipment  not  "used  in  the  process  of 
extracting  petroleum  or  carbon  dioxide 
from  the  ground."  a  process  generally 
thought  of  as  production. 

4.  §1 95.3    Matter  Incorporated  by 
Reference 

Recommendation.  Add  API  tank 
standards  650  and  653  to  the  list  of 
documents  incorporated  by  reference. 

Response.  Section  195.3  has  been 
amended  to  include  API  standards  650 
and  653  (64  FR  15935;  Apr.  2,  1999). 

5.  §1 95.3    Matter  Incorporated  by 
Reference 

Recommendation.  Clarify  which  parts 
of  referenced  documents  are 
incorporated  by  reference. 

Response.  Section  195.3  has  been 
amended  to  clarify  which  parts  of 
documents  are  incorporated  by 
reference  (59  FR  33396:  June  28,  1994). 

6.  §  195.50(e) 

Recommendation.  Make  the 
hospitalization  criterion  for  accident 
reporting  consistent  with  the 
comparable  gas  pipeline  reporting 
criterion. 

Response.  Section  195.50  has  been 
amended  to  make  the  hospitalization 
reporting  criterion  consistent  with 
comparable  reporting  criterion  for  gas 
pipelines  (67  FR  836;  Jan.  8.  2002). 

7.  Subpart  C  Design  Requirements, 
Design  Factor  §195.105 

Recommendation.  In  furtherance  of 
Recommendation  No.  8,  define  class 
locations  for  hazardous  liquid  pipelines 
similar  to  the  class  location  definitions 
for  gas  pipelines  under  49  CFR  192.5. 

Response.  We  have  not  adopted  this 
recommendation  because  the  need  to 
base  design  requirements  for  hazardous 
liquid  and  carbon  dioxide  pipelines  on 
class  location  has  not  been  satisfactorily 
demonstrated.  Also,  the  concept  is 
controversial  in  view  of  the  behavioral 
differences  between  hazardous  liquid 
and  gas  pipelines.  Furthermore, 
§  195.452,  oiu  recently  published 
integrity  management  rule,  requires 
additional  safety  in  areas  of  increased 
population,  which  is  what  NAPSR 
sought  to  do  through  class  location 
definitions. 
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8.  §195.106    In  temal  Design  Pressure 

Recommendation.  Establish  design 
safety  factors  based  on  class  location 
and  temperature  similar  to  the  factv.rs 
required  for  gas  pipelines. 

Response.  As  stated  in  the  response  to 
Recommendation  No.  7,  the  need  to 
base  design  requirements  for  hazardous 
liquid  and  carbon  dioxide  pipelines  on 
class  location  has  not  been  satisfactorily 
demonstrated.  Also,  there  is  no  need  to 
establish  temperatxu-e  derating  factors 
for  hazardous  liquid  and  carbon  dioxide 
pipelines  like  those  for  gas  pipelines  in 
49  CFR  192.115.  As  indicated  by  the 
table  of  factors  in  §  192.115,  the 
properties  of  pipeline  steel  are  not 
affected  by  temperatures  as  high  as 
250°F.  While  the  heat  of  compression 
may  cause  gas  pipelines  to  exceed  this 
temperature,  the  operation  of  hazardous 
liquid  and  carbon  dioxide  pipelines 
does  not  cause  the  pipeline  temperature 
to  exceed  250°F.  This  difference  is 
recognized  by  the  American  Society  of 
Mechanical  Engineers  (ASME).  The 
ASMS  B31.8  Code  for  gas  pipelines 
includes  a  temperatiu'e  derating  factor 
in  the  design  formula  for  steel  pipe,  but 
the  ASME  B31.4  Code  for  petroleum 
pipelines  does  not  include  a 
temperature  derating  factor  in  the 
design  formula  for  steel  pipe. 

9.  §  195.132    Aboveground  breakout 
tanks 

Recommendation.  Require  tank 
design  according  to  API  650. 

Response.  Section  195.132  has  been 
amended  to  require  tank  design 
according  to  API  650  (64  FR  15935;  Apr. 
2,  1999). 

10.  §1 95.214     Welding:  General 

Recommendation.  Reference  API  1104 
and  ASME  Boiler  &  Pressure  Vessel 
Code,  Section  DC,  as  welding  procedure 
qualification  standards. 

Response.  In  a  notice  of  proposed 
rulemaking  entitled  "Pipeline  Safety: 
Periodic  Updates  to  Pipeline  Safety 
Regulations"  (65  FR  15290;  Mar.  22, 
2000),  we  proposed  to  amend  §  195.214 
by  incorporating  by  reference  Section  5 
of  API  1104  and  Section  IX  of  ASME 
Boiler  &  Pressiu^  Vessel  Code  as 
standards  for  qualifying  welding 
procedures. 

11.  §1 95.222    Welders:  Qualification  of 
Welders 

Recommendation.  Require  continuing 
qualification  of  welders. 

Response.  Paragraph  434.8.3(c)  of 
ASME  B31.4  requires  requeilification  of 
welders  who  have  not  engaged  in  a 
partic\ilar  welding  process  for  a  period 
of  6  months  or  more.  Similarly,  our  gas 
pipeline  safety  regulations  (49  CFR  Part 


192)  do  not  allow  a  welder  to  weld  with 
a  particular  process  imless  the  welder 
has  welded  with  that  process  within  the 
previous  6  months  (§  192.229(b)). 
Further,  within  the  previous  6  months, 
each  welder  must  have  had  one  weld 
tested  and  found  acceptable  under  API 
1104(§192.229(c)(l)).3 

In  the  interest  of  making  our  gas  and 
hazeirdous  liquid  pipeline  regulations 
consistent  as  far  as  practical,  we  are 
proposing  to  amend  §  195.222  as 
NAPSR  recommended.  In  view  of  the 
B31.4  requirement  for  welder 
requalification,  which  generally 
represents  current  industry  safety 
practices,  the  proposed  amendment 
should  not  significantly  increase  the 
costs  of  compliance.  Moreover, 
companies  that  operate  both  regulated 
gas  and  hazardous  liquid  pipelines  may 
find  regulatory  consistency 
advantageous  because  it  may  ease  the 
transfer  of  welders  from  liquid  to  gas 
pipelines. 

12.  §1 95.228    Welds  and  Welding 
Inspection:  Standards  of  Acceptability 

Recommendation.  Require  tank  ---^ 
welding  according  to  API  650. 

Response.  Section  195.132  has  been 
amended  to  require  tank  construction, 
which  includes  welding,  according  to 
API  650  (64  FR  15935;  Apr.  2, 1999). 

13.  §1 95.252    Backfilling 

Recommendation.  Require  backfilling 
to  be  performed  according  to  the 
standards  for  gas  pipelines  to  guard 
against  structural  damage. 

Response.  NAPSR  reported  that 
inspections  of  pipelines  using 
instrumented  internal  inspection 
devices  have  identified  many 
deleterious  dents  and  gouges  due  to 
poor  quality  backfill  material  adversely 
affecting  the  pipeline.  Paragraph  434.11 
of  B31.4  requires  that  backfilling  must 
provide  firm  support  for  the  pipe  and 
prevent  damage  to  the  pipe  and  coating. 
A  similar  requirement  is  in  effect  for  gas 
pipelines  (§  192.319(b))  and  for 
hazardous  liquid  and  carbon  dioxide 
pipelines  (§  195.252).  However, 
§  192.319(b)  specifically  states  that  pipe 
and  coating  are  not  to  be  damaged  by 
either  the  backfilling  equipment  or 
material. 

We  agree  with  NAPSR  that  this  more 
specific  wording  has  the  potential  to 
increase  safety  for  hazardous  liquid  and 
carbon  dioxide  pipelines,  particularly  in 
light  of  the  requirement  in  §  195.204 
that  pipe  installation  must  be  inspected 
for  compliance  with  Part  195.  Therefore, 


J  Because  of  the  large  amount  of  low-stress 
distribution  lines,  welder  qualification  standards  in 
§§  192.227  and  192.229  allow  alternative  means  of 
qualifying  welders  on  low-stress  pipe. 


we  are  proposing  to  replace  §  195.252 
with  the  standards  in  §  192.319(b). 
Because  this  proposal  merely  clarifies 
an  existing  requirement,  there  should 
not  be  any  increased  cost  of  compliance. 

NAPSR  further  suggested  we  require 
that  backfill  material  be  free  of  objects 
which  may  cause  damage  to  the  pipe  or 
pipe  coating.  We  did  not  adopt  this 
suggestion  because  such  material  may 
not  always  be  readily  available  in  the 
quantity  needed  to  fill  the  ditch.  Under 
§  192.319(b)  and  the  proposed  rule, 
material  with  potentially  damaging 
rocks  may  be  used  in  backfilling,  but 
only  if  damage  to  the  pipe  or  coating  is 
prevented  by  means  such  as  a  sufficient 
initial  layer  of  material  that  is  free  of 
potentially  damaging  rocks. 

14.  §  195.260    Valves:  Location 

Recommendation.  Establish  a  10-mile 
maximum  distance  between  shutoff 
valves  to  minimize  the  adverse  effects  of 
spills. 

Response.  To  minimize  the  effects  of 
spills,  remote-control  or  automatic  shut- 
off  valves  and  a  leak  detection  system 
are  needed.  In  Docket  PS-93,  Notice  2, 
we  concluded  that  there  was 
insufficient  justification  to  require  the 
installation  of  remote-control  or 
automatic  shut-off  valves  at  imiform 
intervals  along  gas  and  hazardous  liquid 
pipelines  (55  FR  23514;  June  8, 1990). 
Subsequently,  we  completed  a  study 
required  by  the  Pipeline  Safety 
Reauthorization  Act  of  1988  on  the 
feasibility  and  effectiveness  of  installing 
remote-control  or  check  valves  in 
certain  circimistances.  This  study, 
"Emergency  Flow  Restricting  Devices 
Study"  (March,  1991),  and  oiu'  further 
assessment  of  remote  control  valves  and 
associated  means  to  minimize  product 
releases  (Docket  No.  PS-133)  (59  FR 
2802;  January  19, 1994;  and  60  FR 
44822;  August  29, 1995)  provided  the 
basis  for  a  new  integrity  management 
rule  in  §  195.452(i)(65  FR  75408;  Dec.  1, 
2000).  This  new  rule  requires  operators 
to  install  remote  control  or  check  valves 
in  particular  circumstances  to  protect 
hi^  consequence  areas.  In  view  of  our 
previous  decision  against  requiring 
operators  to  install  uniformly  spaced 
valves  and  the  lack  of  any  new 
information  to  the  contrary,  we  have  not 
adopted  NAPSR's  valve  spacing 
reconunendation.  However,  we  feel  the 
new  requirement  in  §  195.452(i) 
substantially  resolves  the  safety  concern 
that  caused  NAPSR  to  make  the 
recommendation. 

15.  §1 95.264    Construction-Breakout 
Tanks 

Recommendation.  Require  tank 
construction  according  to  API  650. 


56974 


Federal  Register/ Vol.  67,  No.  173/Friday,  September  6,  2002 /Proposed  Rules 


Federal  Register /Vol.  67,  No.  173/Friday,  September  6,  2002  /  Proposed  Rules 


56973 


Response.  Section  195.132  has  been 
amended  to  require  tank  construction 
according  to  API  650  (64  FR  15935;  Apr. 
2,  1999). 

16.  §1 95.302(c)    Hydrostatic  Testing 

Recommendation.  Require  tank 
testing  according  to  API  650. 

Response.  Section  195.307(c)  has  been 
established  to  require  hydrostatic  testing 
of  tanks  according  to  API  650  (64  FR 
15936;  Apr.  2,  1999). 

17.  §195.310    Hydrostatic  Test  Records 

Recommendation.  Require  hydrostatic 
test  records  to  include  temperature  of 
the  test  medium  or  pipe. 

Response.  We  agree  with  NAPSR  that 
temperatiue  data  are  an  important 
consideration  in  determining  the 
validity  of  a  hydrostatic  test.  A  pressure 
drop  due  to  a  decrease  in  temperatiu-e 
during  the  test  period  could  be 
incorrectly  seen  as  a  leak.  More 
important,  a  pressure  rise  due  to  an 
increase  in  temperatiu«  could  hide  the 
indication  of  a  small  leak. 

Therefore,  it  is  necessary  to 
mathematically  accoimt  for  any 
temperatiu«-related  pressure  change  to 
ensure  the  absence  of  leaks  during  the 
test.  Operators  customarily  collect 
temperatiue  data  and  make  such 
calculations  during  hydrostatic  tests. 

The  main  purpose  of  keeping  test 
records  is  to  show  compliance  with  the 
testing  requirements,  one  of  which  is  to 
maintain  the  test  pressure  without 
leakage  (§  195.302(a)).  NAPSR's 
recommendation  is  consistent  with  this 
objective.  Adopting  the 
recommendation  should  not  increase 
costs  significantly  because  operators 
commonly  collect  temperatiu^  data. 
Therefore,  we  are  proposing  to  amend 
§  195.310  to  require  operators  to  include 
relevant  temperatiue  data  among  their 
test  records. 

18.  §  195.401(b)    Continuing 
Surveillance  and  Risk  Management 
Programs 

Recommendation.  Require  a  risk- 
based  continuing  evaluation  program  to 
assure  pipeline  integrity. 

Response.  Section  195.452  requires 
operators  to  undertake  a  continual 
process  of  assessment  and  evaluation  of 
integrity  threats  as  part  of  a  risk-based 
integrity  management  program. 

19.  §195.403    Training 

Recommendation.  Clarify  the  training 
required  for  personnel  to  evaluate  and 
respond  to  fire  emergencies. 

Response.  We  agree  with  NAPSR  that 
§  195.403(a)(5),  which  requires 
operators  to  train  personnel  in  "the 
proper  use  of  firefighting  procedures 


and  equipment,  fire  suits,  and  breathing 
apparatus,"  is  unclear  regarding  the 
level  of  training  required  for  firefighting. 
We  also  agree  that  the  terms  "fire  suit" 
and  "breathing  apparatus"  are 
ambiguous,  and  using  such  gear  with 
inadequate  training  could  be  harmful  to 
personnel  and  unnecessarily  delay  or 
impede  response  by  fully  trained 
firefighters. 

Therefore,  as  NAPSR  recommended, 
we  are  proposing  to  amend 
§  195.403(a)(5)  to  require  that 
emergency  response  training  include 
basic  evaluation  of  fire  hazards  and  the 
appropriate  use  of  portable  fire 
extinguishers  and  other  on-site  fire 
control  equipment.  We  did  not  include 
in  the  proposed  rule^everal  other  items 
NAPSR  recommended  (response 
appropriate  to  the  situation,  contacting 
the  fire  department,  evacuating  people 
from  the  immediate  area,  closing  valves 
which  could  supply  fuel  to  the  fire,  and 
coordination  with  emergency 
responders  such  as  firefighters)  because 
they  are  covered  by  existing  regulations. 
Under  §§  195.402(e)  and  195.403(a)(1). 
operators  must  develop  procedures  for 
handling  these  items  and  then  train 
personnel  to  carry  out  the  procedures. 

20.  §195.406    MOP 

Recommendation.  For  pipelines 
existing  before  Part  195  took  effect  that 
transport  hazardous  liquids  that  are  not 
highly  volatile,  allow  the  maximum 
operating  pressure  to  be  set  ^t  80 
percent  of  past  pressure  in  lieu  of 
testing  under  Subpart  E. 

Response.  Section  195.406(a)(5) 
allows  all  older  hazardous  liquid 
pipelines  to  be  operated  at  80  percent  of 
a  qualified  past  pressure  in  lieu  of 
testing  under  Subpart  E. 

21.  Subpart  F,  Part  195,  Operation  and 
Maintenance 

Recommendation.  Establish  definite 
requirements  for  abandoning  pipelines; 
apply  these  requirements  to  any 
temporarily  idle,  inactive,  or  out-of- 
service  pipeline  not  maintained  under 
Part  195;  and  apply  the  requirements  for 
converted  pipelines  (§  195.5)  to 
ab^idoned  pipelines  that  are  returned 
to  service. 

Response.  Section  195.402(c)(10), 
which  requires  operators  to  establish 
and  follow  procedures  for  abandoning 
pipelines,  covers  the  essence  of 
NAPSR's  recommendation  with  respect 
to  abandoning  pipelines.  Those 
procedures  are  subject  to  review  and 
amendment  by  federal  and  state 
government  inspectors.  We  believe 
these  existing  requirements  are 
sufficient  and  substantially  satisfy 


NAPSR's  recommendation  to  establish 
definite  requirements  for  abandonment. 

Regarding  pipelines  temporarily 
removed  from  service,  if  the  pipeline 
continues  to  contain  a  potentially 
harmful  quantity  of  hazardous  liquid  or 
carbon  dioxide,  we  consider  it  to  be 
used  in  transportation  and  subject  to  the 
operation  and  maintenance 
requirements  of  Part  195,  including 
corrosion  control  and  routine  surveys.  If 
no  potentially  harmful  quantity  of 
hazardous  liquid  or  carbon  dioxide 
remains  in  the  pipeline,  we  do  not 
consider  it  to  be  in  use,  and  the  pipeline 
need  not  meet  the  operation  and 
maintenance  requirements  while  it  is 
not  used  in  transportation.  However, 
before  returning  the  pipeline  to  service, 
the  operator  must  ensure  that  it  fully 
complies  with  the  operation  and 
maintenance  requirements.  NAPSR 
recommends  that  if  an  operator  defers 
maintenance  on  a  temporarily  out-of- 
service  pipeline,  the  pipeline  should  be 
disconnected,  purged,  and  sealed  as  if  it 
were  abandoned.  Considering  the  low 
risk  involved  (given  the  absence  of  a 
potentially  harmful  quantity  of 
hazardous  liquid  or  carbon  dioxide), 
and  the  temporary  out-of-service  status 
of  the  pipeline,  we  do  not  think  such 
additional  requirements  are  needed  for 
safety  or  environmental  protection. 
Furthermore,  under  §  195.402, 
operators'  operation  and  maintenance 
manuals  should  contain  procedures  for 
the  safe  temporary  removal  of  a  pipeline 
from  service  and  for  responding  to  any 
inadvertent  operation  of  the  pipeline 
while  it  is  out  of  service.  Thus,  we  have 
not  adopted  NAPSR's  recommendation 
regarding  out-of-service  pipelines. 

Any  pipeline  that  is  abandoned  under 
Part  195  and  later  retiuned  to  Part  195 
service  would  have  to  fully  comply  with 
the  operation  and  maintenance 
requirements  upon  its  retiuu  to  service. 
NAPSR  recommends  that,  in  addition. 
we  require  such  pipelines  to  meet  the 
§  195.5  conversion  requirements,  which 
entail  review  of  operation  and 
maintenance  records,  visual 
inspections,  and  strength  testing.  But 
compliance  with  the  operation  and 
maintenance  standards  would  involve  a 
records  review  to  learn  which  recurring 
inspections  and  tests  must  be 
performed.  And  visual  inspections  of 
rights-of-way  and  abovegroimd  facilities 
would  also  be  required.  Although  the 
operation  and  maintenance  standards 
do  not  require  visual  inspection  of 
selected  portions  of  buried  pipelines  as 
§  195.5  does,  if  a  recommissioned 
abandoned  pipeline  affects  a  high 
consequence  area,  the  operator  would 
have  to  pressure  test  or  internally 
inspect  the  pipeline  in  accordance  with 
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the  schedule  required  by  §  195.452.  In 
addition,  upon  return  to  service,  every 
abandoned  pipeline  must  meet  the 
strength  testing  requirements  of 
§  195.302  or  §  192.303.  Given  that 
abandoned  pipelines  are  not  often 
returned  to  service  and  the  lack  of 
reported  accidents  attributable  to 
recommissioned  abandoned  pipelines, 
we  do  not  think  rulemaking  is  needed 
at  this  time.  Thus,  we  have  not  adopted 
NAPSR's  recommendation  to  apply 
§  195.5  to  abandoned  pipelines  that  are 
recommissioned. 

22.  §  195.412(b) 

Recommendation.  Add  a  6-month 
grace  period  to  the  maximum  5-year 
interval  between  inspections  of  water 
crossings  to  account  for  flood 
disturbances. 

Response.  We  believe  that  5  years 
allows  operators  enough  time  to 
schedule  inspections  to  avoid 
anticipated  periods  of  flooding.  If 
unanticipated  flooding  precludes  a 
scheduled  inspection,  in  enforcing 
§  195.412(bl  we  would  allow  the 
operator  a  reasonable  time  to  conduct 
the  inspection,  and  we  encourage 
participating  state  agencies  to  do 
likewise.  Adding  6  months  to  the 
maximum  interval  between  inspections 
would  not  necessarily  alleviate  the 
problem  of  unanticipated  flooding. 
Therefore,  we  have  not  adopted 
NAPSR's  recommendation. 

23.  §195.414    Cathodic  Protection 

Recommendation.  Establish  criteria 
for  the  adequacy  of  cathodic  protection. 

Response.  New  §195.571  incorporates 
by  reference  paragraphs  6.2  and  6.3  of 
NACE  Standard  RP0169-96  as  criteria 
for  cathodic  protection  (66  FR  67005; 
Dec.  27,  2001). 

24.  §  195.416    External  Corrosion 
Control 

Recommendation.  Require  prompt 
action  to  correct  corrosion  control 
deficiencies. 

Response.  New  §  195.573(e)  requires 
operators  to  correct  identified  corrosion 
control  deficiencies  within  the  times 
allowed  by  §  195.401(b)  or  §  195.452(h), 
as  applicable  (66  FR  67006;  Dec.  27, 
2001). 

25.  Subpart  F.  Part  195.  Operation  and 
Maintenance  Uprating 

Recommendation.  Establish  steps  to 
follow  in  uprating  a  pipeline,  or 
increasing  its  maximum  operating 
pressure  (MOP). 

Response.  The  Part  195  regulations 
that  apply  to  uprating  are  §§  195.402 
and  195.406.  Under  §  195.402,  operators 
must  have  and  follow  procedures  for 


normal  operations.  Since  uprating  is  a 
normal  operation,  if  an  operator  uprates 
a  pipeline,  the  operator's  procedures  for 
normal  operations  must  cover  uprating. 
In  addition  to  these  procedures, 
§  195.406  limits  any  uprated  MOP  to  the 
lowest  pressure  among  five  parameters. 

NAPSR's  report  suggests  mat  more 
specific  requirements  for  uprating  are 
needed,  like  those  for  gas  pipelines  in 
Part  192.  However,  the  report  does  not 
explain  why  the  present  regulations  are 
inadequate,  and  we  are  not  aware  of  any 
accidents  related  to  inappropriate 
uprating  procedures.  Although  the 
report  indicates  that  a  few  operators 
may  not  fully  understand  the  present 
requirements,  we  do  not  feel  lack  of 
knowledge  is  sufficient  reason  to  make 
the  regulations  more  detailed. 
Therefore,  we  have  not  adopted  the 
reconmiendation. 

26.  §  195.428    Overpressure  safety 
devices 

Recommendation.  Specifically  require 
testing  of  thermal  relief  valves  at 
maximum  3-year  intervals. 

Response.  Section  195.428  requires 
annual  inspection  and  testing  of  "relief 
vEilves."  We  believe  this  term  is 
generally  imderstood  to  mean  a  valve 
designed  to  open  or  close  a  vent  when 
a  preset  pressure  or  temperature  is 
reached.  Although  NAPSR  may  be 
correct  that  most  operators  do  not 
consider  thermal  relief  valves  to  be 
pressure  control  devices,  §  195.428 
distinguishes  pressiu"e  control  devices 
from  relief  valves.  Because  we  believe 
thermal  relief  valves,  or  relief  valves  set 
to  function  at  preset  temperatures,  are 
covered  by  the  existing  inspection  and 
testing  requirements  in  §  195.428,  we  do 
not  think  specific  treatment  of  thermal 
relief  valves  is  necessary.  Nor  do  we 
think  there  is  a  need  to  relax  those 
requirements  by  allowing  thermal  relief 
valves  to  be  inspected  and  tested  at  3- 
year  intervals  instead  of  annually. 
Therefore,  we  have  not  adopted  the 
recommendation. 

27.  §195.432    Breakout  Tanks 

Recommendation.  Require  tank 
inspection  according  to  API  653. 

Response.  Section  195.432  has  been 
amended  to  require  tank  inspection 
according  to  Section  4  of  API  653  (64  FR 
15936;  April  2,  1999). 

28.  §195.434    Signs 

Recommendation.  Clarify  that  the 
emergency  telephone  number  on  signs 
at  pump  station  and  breakout  tank  areas 
is  a  number  where  the  operator  is 
always  available. 

Response.  Section  195.434  requires 
that  publicly  visible  signs  around  each 


pump  station  and  breakout  tank  area 
display  "the  name  of  the  operator  and 
an  emergency  telephone  number  to 
contact."  Undoubtedly  the  purpose  of 
the  nimiber  is  to  enable  the  public  to 
notify  the  operator  of  an  emergency 
involving  the  area.  However,  NAPSR 
reported  that  in  many  instances  the 
number  could  not  always  be  used  for 
that  piirpose  because  it  did  not  reach 
the  operator  at  all  times.  We  agree  that 
clarification  would  be  helpful, 
particularly  since  a  similar  requirement 
governing  line  marking  signs 
specifically  states  that  the  telephone 
number  must  be  one  "where  the 
operator  can  be  reached  at  all  times" 
(§  195.410(a)(2)(ii)).  Therefore,  we  are 
proposing  to  change  §  195.434  to  make 
the  telephone  number  requirement 
consistent  with  a  similar  requirement 
under  §195.410(a)(2)(ii). 

29.  §  1 95.438    Smoking  or  Open  Flame 

Recommendation.  Require  operators 
to  post  "no  smoking"  signs  in  certain 
locations  in  pump  station  and  breakout 
tank  areas. 

Response.  Section  195.438  requires 
operators  to  prohibit  smoking  in  certain 
locations  in  pump  station  and  breakout 
tank  areas.  While  some  operators  may 
comply  by  posting  signs  in  those 
locations,  others  may  comply  by 
prohibiting  smoking  throughout  the 
entire  area  or  by  limiting  smoking  to  a 
designated  location.  NAPSR's 
recommendation  would  narrow  the 
range  of  possible  compliance  options  for 
no  reason  other  than  "no  smoking" 
signs  are  not  mandatory  under 
§  195.428.  We  are  not  aware  of  any  fires 
caused  by  smoking  in  pump  station  and 
breakout  tank  areas  that  might  warrant 
rulemaking  action.  Also  the  efficacy  of 
signs  in  preventing  smoking  in  pump 
station  and  breakout  tank  areas  was  not 
discussed  and  may  be  uncertain.  Thus, 
we  have  not  adopted  the 
recommendation. 

30.  §  195.440    Public  Education 

Recommendation.  Require  an  annual 
review  of  programs  designed  to  educate 
the  public  to  recognize  and  report 
hazards  and  emergencies. 

Response.  Section  195.402(c)(3) 
requires  each  operator  to  have  and 
follow  procedures  for  carrying  out  the 
operation  and  maintenance 
requirements  of  Part  195,  including  the 
requirements  for  public  education  under 
§  195.440.  Moreover,  §  195.402(a) 
requires  operators  to  review  their 
procedures  annually  and  modify  them  if 
necessary  for  effectiveness.  We  believe 
these  existing  requirements  satisfy 
NAPSR's  recommendation  regarding 
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annual  reviews  of  public  education 
programs. 

NAPSR's  recommendation  closely 
parallels  the  National  Transportation 
Safety  Board's  recommendation  (P-98- 
38)  that  operators  periodically  evaluate 
the  effectiveness  of  their  public 
education  programs  using  scientific 
techniques.  In  response  to  that 
recommendation,  we  are  working  with 
the  Common  Ground  Alliance  to 
develop  guidelines  operators  may  use  in 
evaluating  the  effectiveness  of  their 
public  education  programs.  In  addition, 
we  are  working  with  industry  trade 
associations  to  develop  consensus 
standards  that  operators  can  use  to 
improve  their  public  education 
programs.  To  this  end,  we  invited  the 
public  to  participate  in  this  volimtary 
standards-setting  effort  (67  FR  34754; 
May  15,  2002).  Upon  completion  of 
these  activities,  we  will  decide  if 
regulatory  changes  are  needed  regarding 
public  education  programs. 

Regulatory  Analjrses  and  Notices 

Executive  Order  12866  and  DOT 
Policies  and  Procedures.  RSPA  does  not 
consider  this  proposed  rulemaking  to  be 
a  significant  regulatory  action  imder 
Section  3(f)  of  Executive  Order  12866 
(58  FR  51735;  Oct.  4, 1993).  Therefore, 
the  Office  of  Man^ement  and  Budget 
(OMB)  has  not  received  a  copy  of  this 
rulemaking  to  review.  RSPA  also  does 
not  consider  this  proposed  rulemaking 
to  be  significant  under  DOT  regulatory 
policies  and  procedm^s  (44  FR  11034: 
February  26, 1979). 

We  prepared  a  Draft  Regulatory 
Evaluation  of  the  proposed  rules  and  a 
copy  is  in  the  docket.  The  evaluation 
concludes  there  should  be  only  minimal 
additional  cost,  if  any,  for  operators  to 
comply  with  the  proposed  rules.  If  you 
disagree  with  this  conclusion,  please 
provide  information  to  the  public 
docket  described  above. 

Regulatory  Flexibility  Act.  The 
proposed  rules  are  consistent  with 
customary  practices  in  the  hazardous 
liquid  and  carbon  dioxide  pipeline 
industry.  Therefore,  based  on  the  facts 
available  about  the  anticipated  impacts 
of  this  proposed  rulemaking,  I  certify, 
pursuant  to  Section  605  of  the 
Regidatory  Flexibility  Act  (5  U.S.C. 
605),  that  this  proposed  rulemaking 
would  not  have  a  significant  impact  on 
a  substantial  number  of  small  entities.  If 
you  have  any  information  that  this 
conclusion  about  the  impact  on  small 
entities  is  not  correct,  please  provide 
that  information  to  the  public  docket 
described  above. 

Executive  Order  13084.  The  proposed 
rules  have  been  analyzed  in  accordance 
with  the  principles  and  criteria 


contained  in  Executive  Order  13084, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments."  Because 
the  proposed  rules  would  not 
significantly  or  uniquely  affect  the 
communities  of  the  Indian  tribal 
governments  and  would  not  impose 
substantial  direct  compliance  costs,  the 
funding  and  consultation  requirements 
of  Executive  Order  13084  do  not  apply. 

Paperwork  Reduction  Act 

Title:  Transportation  of  Hazardous 
Liquids  by  Pipeline  Recordkeeping  and 
Accident  Reporting  Requirements.  OMB 
Number:  2137-0047 

Summary;  Section  195.310{b)(10) 
proposes  minor  additional  information 
collection  requirements  to  an  already 
existing  information  collection 
requirement.  Operators  would  be 
required  to  record  the  temperature 
during  testing  and  keep  the  records  for 
as  long  as  the  pipeline  concerned  is  in 
service.  However,  we  believe  most 
operators  already  maintain  records  of 
temperature.  Also,  we  believe  the 
burden  of  retaining  temperature  records 
would  be  minimal.  These  records  are 
largely  computerized.  Maintaining  these 
records  on  a  floppy  disk  or  computer 
file  represents  very  minimal  costs. 
Because  the  additional  paperwork 
burdens  of  this  proposed  rule  are  likely 
to  be  minimal,  we  believe  that 
submitting  an  analysis  of  the  burdens  to 
OMB  under  the  Paperwork  Reduction 
Act  is  unnecessary.  If  you  disagree  with 
this  conclusion,  please  submit  your 
comments  to  the  public  docket. 

Use:  Records  are  kept  to  help  RSPA 
determine  compliance  with  pipeline 
safety  requirements. 

Respondents  (including  the  number 
of):  There  are  200  hazardous  liquid 
pipeline  operators  that  could  potentially 
be  subject  to  this  proposed  rule. 

Annual  Burden  Estimate:  51,011 
hours  per  year. 

Frequency:  Variable. 

Unfunded  Mandates  Reform  Act  of 
1995.  This  proposed  rulemaking  would 
not  impose  imfunded  mandates  under 
the  Unfunded  Mandates  Reform  Act  of 
1995.  It  would  not  result  in  costs  of 
$100  million  or  more  to  either  State, 
local,  or  tribal  governments,  in  the 
aggregate,  or  to  the  private  sector,  and 
would  be  the  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

National  Environmental  Policy  Act. 
We  have  analyzed  the  proposed  rules 
for  purposes  of  the  National 
Environmental  Policy  Act  (42  U.S.C. 
4321  et  seq.).  Because  the  proposed 
rules  parallel  present  requirements  or 
practices,  we  have  preliminarily 
determined  that  the  proposed  rules 


would  not  significantly  affect  the 
quality  of  the  human  environment.  An 
environmental  assessment  document  is 
available  for  review  in  the  docket.  A 
final  determination  on  environmental 
impact  will  be  made  after  the  end  of  the 
comment  period.  If  you  disagree  with 
our  preliminary  conclusion,  please 
submit  your  comments  to  the  docket  as 
described  above. 

Impact  on  Business  Processes  and 
Computer  Systems.  We  do  not  want  to 
impose  new  requirements  that  would 
mandate  business  process  changes  when 
the  resources  necessary  to  implement 
those  requirements  would  otherwise  be 
applied  to  "Y2K"  or  related  computer 
problems.  The  proposed  rules  would 
not  mandate  business  process  changes 
or  require  modifications  to  computer 
systems.  Because  the  proposed  rules 
would  not  affect  the  ability  of 
organizations  to  respond  to  those 
problems,  we  are  not  proposing  to  delay 
the  effectiveness  of  the  requirements. 

Executive  Order  13132.  The  proposed 
rules  have  been  analyzed  in  accordance 
with  the  principles  and  criteria 
contained  in  Executive  Order  13132 
("Federalism").  The  proposed  rules  do 
not  propose  any  regulation  that  (1)  has 
substantial  direct  effects  on  the  States, 
the  relationship  between  the  national 
government  and  the  States,  or  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government;  (2)  imposes 
substantial  direct  compliance  costs  on 
State  and  local  governments;  or  (3) 
preempts  state  law.  Therefore,  the 
consultation  and  funding  requirements 
of  Executive  Order  13132  do  not  apply. 

List  of  Subjects  in  49  CFR  Part  195 

Ammonia,  Carbon  dioxide, 
Petroleum,  Pipeline  safety.  Reporting 
and  recordkeeping  requirements. 

For  the  reasons  discussed  in  the 
preamble,  RSPA  proposes  to  amend  49 
CFR  part  195  as  follows: 

PART  195— TRANSPORTATION  OF 
HAZARDOUS  LIQUIDS  BY  PIPEUNE 

1.  The  authority  citation  for  part  195 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  5103.  60102.  60104, 
60108,60109.  60118:  and  49  CFR  1.53. 

2.  Amend  §  195.222  as  follows: 

a.  Redesignate  the  existing  text  as 
paragraph  (a);  and 

b.  Add  paragraph  (b)  to  read  as 
follows: 


f  195.222 


Wekler*:  Qualification  of 


(b)  No  welder  may  weld  with  a 
particular  welding  process  unless. 
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within  the  preceding  6  calendar  months, 
the  welder  has — 

(1)  Engaged  in  welding  with  that 
process;  and 

(2)  Had  one  weld  tested  and  found 
acceptable  under  Section  6  of  API  1104. 

3.  Revise  §  195.252  to  read  as  follows: 
§195.252    Backfilling. 

When  a  ditch  for  a  pipeline  is 
backfilled,  it  must  be  backfilled  in  a 
manner  that: 

(a)  Provides  firm  support  under  the 
pipe;  and 

(b)  Prevents  damage  to  the  pipe  and 
pipe  coating  from  equipment  or  from 
the  backfill  material. 

4.  Amend  §  195.310  as  follows: 

a.  Remove  the  word  "and"  at  the  end 
of  paragraph  (b)(8); 

b.  Remove  the  period  at  the  end  of 
paragraph  (b)(9)  and  add  ";  and"  in  its 
place;  and 

c.  Add  paragraph  (b)(10)  to  read  as 
follows: 

§195.310    Records. 

***** 

(b)*  *  * 

(10)  Temperature  of  the  test  medium 
or  pipe  during  the  test  period. 

5.  Revise  §  195.403(a)(5)  to  read  as 
follows: 

§195.403    Training. 

(a)  *  *  * 

(5)  Learn  the  potential  causes,  types, 
sizes,  and  consequences  of  fire  and  the 
appropriate  use  of  portable  fire 
extinguishers  and  other  on-site  fire 
control  equipment,  involving,  where 
feasible,  a  simulated  pipeline 
emergency  condition. 
***** 

6.  Revise  §  195.434  to  read  as  follows: 

§195.434    Signs. 

Each  operator  must  maintain  signs 
visible  to  the  public  around  each 
pumping  station  and  breakout  tank  area. 
Each  sign  must  contain  the  name  of  the 
operator  and  a  telephone  number 
(including  area  code)  where  the  operator 
can  be  reached  at  all  times. 

Issued  in  Washington,  DC  on  August  29. 
2002. 

Stacey  L.  Gerard, 

Associate  Administrator  for  Pipeiine  Safety. 
[FR  Doc.  02-22735  Filed  9-5-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

49  CFR  Parts  571,  580,  581,  582,  583, 
584,  585,  586,  587,  and  588 

[Docket  No.  NHTSA-02-13206] 

Federal  Motor  Vehicle  Safety 
Standards  (FMVSS);  Small  Business 
Impacts  of  Motor  Vehicle  Safety 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  regulatory  review; 
request  for  comments. 

summary:  The  National  Highway  Traffic 
Safety  Administration  (NHTSA)  seeks 
comments  on  the  economic  impact  of  its 
regulations  on  small  entities.  As 
required  by  Section  610  of  the 
Regulatory  Flexibility  Act,  we  are 
attempting  to  identify  rules  that  may 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
We  also  request  comments  on  ways  to 
make  these  regulations  easier  to  read 
and  understand.  The  focus  of  this  notice 
is  rules  that  specifically  relate  to 
passenger  cars,  multipurpose  passenger 
vehicles,  trucks,  buses,  trailers, 
incomplete  vehicles,  motorcycles,  and 
motor  vehicle  equipment. 
DATES:  Comments  must  be  received  on 
or  before  September  20,  2002. 
ADDRESSES:  You  should  mention  the 
docket  number  of  this  dociunent  in  your 
comments  and  submit  your  comments 
in  waiting  to:  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  PL— 401,  400 
Seventh  Street.  SW.,  Washington,  DC, 
20590.  You  may  call  Docket 
Management  at:  (202)  366-9324.  You 
may  visit  the  Docket  fi'om  10  am  to  5  pm 
Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  Nita 
Kavalauskas,  Office  of  Regulatory 
Analysis,  Office  of  Planning,  Evaluation 
and  Budget,  National  Highway  Traffic 
Safety  Administration,  U.S.  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Facsimile  (fax);  (202)  366-2559. 
SUPPLEMENTARY  INFORMATION: 

I.  Section  610  of  the  Regulatory 
Flexibility  Act 

A.  Background  and  Purpose 

Section  610  of  the  Regulatory 
Flexibility  Act  of  1980  (Pub.  L.  96-354), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (Pub.  L.  104-121).  requires 
agencies  to  conduct  periodic  reviews  of 
final  rules  that  have  a  significant 
economic  impact  on  a  substantial 


number  of  small  business  entities.  The  - 
purpose  of  the  reviews  is  to  determine 
whether  such  rules  should  be  continued 
without  change,  or  should  be  amended 
or  rescinded,  consistent  with  the 
objectives  of  applicable  statutes,  to 
minimize  any  significant  economic 
impact  of  the  rules  on  a  substantial 
number  of  such  small  entities. 

B.  Review  Schedule 

The  Department  of  Transportation 
(DOT)  published  its  Semiannual 
Regulatory  Agenda  on  November  22, 
1999,  listing  in  Appendix  D  (64  FR 
64684)  those  regulations  that  each 
operating  administration  will  review 
under  section  610  during  the  next  12 
months.  Appendix  D  also  contains 
DOT'S  10-year  review  plan  for  all  of  its 
existing  regulations. 

The  National  Highway  Traffic  Safety 
Administration  (NHTSA,  "we")  has 
divided  its  rules  into  10  groups  by 
subject  area.  Each  group  will  be 
reviewed  once  every  10  years, 
undergoing  a  two-stage  process — an 
Analysis  Year  and  a  Review  Year.  For 
purposes  of  these  reviews,  a  year  will 
coincide  with  the  fall-to-fall  publication 
schedule  of  the  Semiannual  Regulatory 
Agenda.  Thus,  Year  1  (1998)  began  in 
the  fall  of  1998  and  ended  in  the  fall  of 
1999;  Year  2  (1999)  began  in  the  fall  of 
1999  and  ended  in  the  fall  of  2000;  and 
so  on. 

During  the  Analysis  Year,  we  will 
request  public  comment  on  and  analyze 
each  of  the  ndes  in  a  given  year's  group 
to  determine  whether  any  rule  has  a 
significant  impact  on  a  substantial 
number  of  small  entities  and,  thus, 
requires  review  in  accordance  with 
section  610  of  the  Regulatory  Flexibility 
Act.  In  each  fall's  Regulatory  Agenda, 
we  will  publish  the  results  of  \hs 
analyses  we  completed  during  the 
previous  year.  For  rules  that  have 
subparts,  or  other  discrete  sections  of 
rules  that  do  have  a  significant  impact 
on  a  substantial  number  of  small 
entities,  we  will  announce  that  we  will 
be  conducting  a  formal  section  610 
review  diuing  the  foUowring  12  months. 

The  section  610  review  will 
determine  whether  a  specific  rule 
should  be  revised  or  revoked  to  lessen 
its  impact  on  small  entities.  We  will 
consider:  (1)  The  continued  need  for  the 
rule;  (2)  the  natiu«  of  complaints  or 
conunents  received  from  the  public;  (3) 
the  complexity  of  the  rule;  (4)  the  extent 
to  Which  the  rule  overlaps,  duplicates, 
or  conflicts  with  other  federal  rules  or 
with  state  or  local  government  rules; 
and  (5)  the  length  of  time  since  the  rule 
has  been  evaluated  or  the  degree  to 
which  technology,  economic  conditions, 
or  other  factors  have  changed  in  the  area 
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affected  by  the  rule.  At  the  end  of  the 
Review  Year,  we  will  publish  the  results 
of  our  review. 

The  schedule  has  been  revised  from 
its  listing  in  the  Semiannual  Regulatory 


Agenda  on  November  22, 1999.  A  major 
revision  to  Parts  591  through  594  has 
been  proposed.  Thus,  we  deemed  it 
appropriate  to  delay  oiu'  small  business 
impact  review  of  these  parts  from  year 

NHTSA  Section  610  Review  Plan^ 


3  to  year  8,  and  move  the  other 
regulations  forward  one  year. 

The  following  table  shows  the  10- year 
analysis  and  review  schedule: 


Year 


1  * 

2  

3  

4  

5  

6  

7  

8  

9  

10  

^  Revised  schedule. 


Regulations  to  be  reviewed 


49  CFR  parts  501  through  526  and  571.213  

49  CFR  571.131,  571.217.  571.220,  571.221,  and  571.222  

49  CFR  571.101  through  571.110  and  571.135  

49  CFR  parts  529  through  579,  except  part  571  

49  CFR  571.111  through  571.129  and  parts  580  through  590 

49  CFR  571.201  through  571.212 

49  CFR  571.214  through  571.219,  except  571.217 

49  CFR  parts  591  through  594 

49  CFR  571 .223  through  571 .304,  part  500  and  new  parts  and  sut)parts  under  49  CFR 
23  CFR  parts  1200  and  1300  and  new  parts  and  subparts  under  23  CFR  


Analysis 
year 

Review  year 

199o 

1999 

1999 

2000 

2000 

2001 

2001 

2002 

2002 

2003 

2003 

2004 

2004 

2005 

2005 

2006 

2006 

2007 

2007 

2008 

C.  Regulations  Under  Analysis 

During  Year  5  (2002),  the  Analysis 
Year,  we  will  conduct  a  preliminary 
assessment  of  the  following  sections  of 
49  CFR  parts  571  and  580  through  588: 


Section 

Title 

571.111  

Rearview  mirrors. 

571.112  

[Resewed]. 

571.113  

Hood  latch  system. 

571.114  

Ttieft  protection. 

571.115 

[Reserved]. 

571.116  

Motor  vehicle  brake  fluids. 

571.117  

571.118  

Power-operated  window, 

partition,  and  roof  panel 

systems. 

571  119  

New  pneumatic  tires  for  ve- 

hicles other  than  pas- 

senger cars. 

571.120  

Tire  selection  and  rims  for 

motor  vehicles  other  than 

passenger  cars. 

571  121  

Air  brake  systems. 

571.122  

Motorcycle  brake  systems. 

571.123  

Motorcycle  controls  and  dis- 

plays. 

571.124  

Accelerator  control  systems. 

571.125  

Warning  devices. 

571.126  

[Resen/ed]. 

571.127  

[Resen/ed]. 

571.128  

[Reserved]. 

571.129  

New  non-pneumatic  tires  for 

passenger  cars. 

580  

Odometer  disclosure  require- 

ments. 

581  

Bumper  standard. 

582  

Insurance  cost  infomiation 

regulation. 

583  

Automobile  parts  content  la- 

beling. 

585  

Advanced  air  bag  phase-in 

reporting  requirements. 

586  

Side  impact  phase-in  report- 

ing requirements. 

587  

Defomrtable  barriers. 

588  

Child  restraint  systems  rec- 

ordkeeping requirements. 

We  are  seeking  comments  on  whether 
any  requirements  in  parts  571  and  580 
through  588  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  "Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenmiental  jurisdictions 
with  populations  imder  50,000. 
Business  entities  are  generally  defined 
as  small  businesses  by  Standard 
Industrial  Classification  (SIC)  code,  for 
the  purposes  of  receiving  Small 
Business  Administration  (SBA) 
assistance.  Size  standards  established  by 
SBA  in  13  CFR  121.201  are  expressed 
either  in  niunber  of  employees  or 
aimual  receipts  in  millions  of  dollars, 
imless  otherwise  specified.  The  number 
of  employees  or  annual  receipts 
indicates  the  maximum  allowed  for  a 
concern  and  its  affiliates  to  be 
considered  small.  If  your  business  or 
organization  is  a  small  entity  and  if  any 
of  the  requirements  in  parts  571  and  580 
through  588  have  a  significant  economic 
impact  on  your  business  or 
organization,  please  submit  a  comment 
to  explain  how  and  to  what  degree  these 
rules  affect  you,  the  extent  of  the 
economic  impact  on  your  business  or 
organization,  and  why  you  believe  the 
economic  impact  is  significant. 

If  the  agency  determines  that  there  is 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities,  it 
will  ask  for  comment  in  a  subsequent 
notice  during  the  Review  Year  on  how 
these  impacts  could  be  reduced  without 
reducing  safety. 


n.  Plain  Language 

A.  Background  and  Purpose 

Executive  Order  12866  and  the 
President's  memorandum  of  June  1 , 
1998,  require  each  agency  to  write  all 
rules  in  plain  language.  Application  of 
the  principles  of  plain  language 
includes  consideration  of  the  following 
questions: 

•  Have  we  organized  the  material  to 
suit  the  public's  needs? 

•  Are  the  requirements  in  the  rule 
clearly  stated? 

•  Does  the  rule  contain  technical 
language  or  jargon  that  is  not  clear? 

•  Would  a  different  format  (grouping 
and  order  of  sections,  use  of  headings, 
paragraphing)  make  the  rule  easier  to 
understand? 

•  Would  more  (but  shorter)  sections 
be  better? 

•  Could  we  improve  clarity  by  adding 
tables,  lists,  or  diagrams? 

•  What  else  could  we  do  to  make  the 
rule  easier  to  understand? 

If  you  have  any  responses  to  these 
questions,  please  include  them  in  your 
comments  on  this  document. 

B.  Review  Schedule 

In  conjunction  with  our  section  610 
reviews,  we  will  be  performing  plain 
language  reviews  over  a  ten-year  period 
on  a  schedule  consistent  with  the 
section  610  review  schedule.  We  will 
review  parts  571  and  580  through  588 
to  determine  if  these  regulations  can  be 
reorganized  and/or  rewritten  to  make 
them  easier  to  read,  understand,  and 
use.  We  encourage  interested  persons  to 
submit  draft  regulatory  language  that 
clearly  and  simply  communicates 
regulatory  requirements,  and  other 
recommendations,  such  as  for  putting 
information  in  tables  that  may  make  the 
regulations  easier  to  use. 
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Comments 

How  Do  I  Prepare  and  Submit 
Comments? 

Your  comments  must  be  written  and 
in  English.  To  ensiire  that  your 
comments  are  correctly  filed  in  the 
Docket,  please  include  the  docket 
niunber  of  this  document  in  your 
comments. 

Your  comments  must  not  be  more 
than  15  pages  long.  (49  CFR  553.21.)  We 
established  this  limit  to  encourage  you 
to  write  your  primary  comments  in  a 
concise  fashion.  However,  you  may 
attach  necessary  additional  dociunents 
to  your  comments.  There  is  no  limit  on 
the  length  of  the  attachments. 

Please  submit  two  copies  of  your 
comments,  including  the  attachments, 
to  Docket  Management  at  the  address 
given  above  imder  ADDRESSES. 

Comments  may  also  be  submitted  to 
the  docket  electronically  by  logging  onto 
the  Docket  Management  System  Web 
site  at  http://dms.dot.gov.  Click  on 
"Help  &  Information"  or  "Help/Info"  to 
obtain  instructions  for  filing  your 
comments  electronically. 

How  Can  I  Be  Sure  That  My  Comments 
Were  Received? 

If  you  wish  Docket  Management  to 
notify  you  upon  its  receipt  of  your 
comments,  enclose  a  self-addressed, 
stamped  postcard  in  the  envelope 
containing  your  comments.  Upon 
receiving  your  comments,  Docket 
Management  will  return  the  postcard  by 
mail. 


How  Do  I  Submit  Confidential  Business 
Information? 

If  you  wish  to  submit  any  information 
under  a  claim  of  confidentiality,  you 
should  submit  three  copies  of  your 
complete  submission,  including  the 
information  you  claim  to  be  confidential 
business  information,  to  the  Chief 
Counsel,  NHTSA,  U.S.  Department  of 
Transportation,  400  Seventh  Street,  SW, 
Washington,  DC  20590.  In  addition,  you 
should  submit  two  copies,  from  which 
you  have  deleted  the  claimed 
confidential  business  information,  to 
Docket  Management  at  the  address 
given  above  under  ADDRESSES.  When 
you  send  a  comment  containing 
information  claimed  to  be  confidential 
business  information,  you  should 
include  a  cover  letter  setting  forth  the 
information  specified  in  our 
confidential  business  information 
regulation.  (49  CFR  part  512.) 

Will  the  Agency  Consider  Late 
Comments? 

We  will  consider  all  comments  that 
Docket  Management  receives  before  the 
close  of  business  on  the  comment 
closing  date  indicated  above  imder 
DATES.  To  the  extent  possible,  we  will 
also  consider  comments  that  Docket 
Management  receives  after  that  date. 

How  Can  I  Read  the  Comments 
Submitted  by  Other  People? 

You  may  read  the  comments  received 
by  Docket  Management  at  the  address 
given  above  under  ADDRESSES.  The 
hours  of  the  Docket  are  indicated  above 
in  the  same  location. 


You  may  also  see  the  comments  on 
the  Internet.  To  read  the  comments,  on 
the  Internet,  take  the  following  steps: 

(1)  Go  to  the  Docket  Management 
System  (DMS)  Web  page  of  the 
Department  of  Transportation  (http:// 
dms.dot.gov/). 

(2)  On  that  page,  click  on  "search." 

(3)  On  the  next  page  [http:// 
dms.dot.gov/search/),  type  in  the  four- 
digit  docket  number  shown  at  the 
beginning  of  this  doaunent.  Example:  If 
the  docket  number  were  "NHTSA- 
1998-1234,"  you  would  type  "1234." 
After  typing  the  docket  number,  click  on 
"search." 

(4)  On  the  next  page,  which  contains 
docket  summary  information  for  the 
docket  you  selected,  click  on  the  desired 
comments.  You  may  download  the 
comments.  However,  since  the 
conmients  are  imaged  documents, 
instead  of  word  processing  documents, 
the  "pdf '  versions  of  the  dociiments  are 
word  searchable. 

Please  note  that  even  after  the 
conmient  closing  date,  we  will  continue 
to  file  relevant  information  in  the 
Docket  as  it  becomes  available.  Fiuther, 
some  people  may  submit  late  comments. 
Accordingly,  we  recommend  that  you 
periodically  check  the  Docket  for  new 
material. 

Rose  A.  McMurray, 

Associate  Administrator  for  Planning, 
Evaluation  and  Budget. 
(FR  Doc.  02-22703  Filed  9-5-02;  8:45  ami 
BILLING  CODE  4910-5»-P 
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petitions  and  applications  and  agency 
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examples  of  documents  appearing  in  this 
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AGENCY  FOR  INTERNATIONAL 
DEVELOPMENT 

Notice  of  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  notice  is  hereby  given  of 
a  meeting  of  the  Advisory  Committee  on 
Volimtary  Foreign  Aid  (ACVFA). 

Date:  October  9,  2002  (9  a.m.  to  5  p.m.). 

Location:  National  Press  Club,  529  14th  St., 
NW..  13th  Floor,  Washington,  DC. 

This  meeting  will  feature  discussion  of  the 
Administration's  development  assistance 
initiatives,  including  the  Millennium 
Challenge  Account,  the  Global  Development 
Alliance,  and  four  major  partnerships 
announced  at  the  World  Summit  on 
Sustainable  Development.  Participants-will 
have  an  opportunity  to  ask  questions  of  the 
speakers  and  to  discuss  the  issues  in  more 
depth  in  small  groups. 

The  meeting  is  free  and  open  to  the  public. 
Persons  wishing  to  attend  the  meeting  can 
fax  or  e-mail  their  name  to  Larritus  Jackson, 
202-34 7-92 1 2 ,  pvcsupport@datexinc.coin . 

Dated:  August  28,  2002. 
Noreen  O'Meara, 

Executive  Director,  Advisory  Committee  on 
Voluntary  Foreign  Aid  (ACVFA). 
[FR  Doc.  02-22673  Filed  9-5-02;  8:45  am) 
BILUNG  CODE  6116-01-P 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporation 

Farm  Service  Agency;  Notice  of 
Availability  of  the  Draft  Programmatic 
Environmental  impact  Statement  for 
the  Coneervation  Reeerve  Program 

agency:  Commodity  Credit  Corporation; 
Farm  Service  Agency,  USDA. 
ACTION:  Notice  of  availability  of  the 
Draft  Programmatic  Environmental 
Impact  Statement. 

SUMMARY:  The  Commodity  Credit 
Corporation  and  the  Farm  Service 
Agency  announce  the  availability  of  the 
draft  Programmatic  Environmental 


Impact  Statement  (PEIS)  for  the 
Conservation  Reserve  Program  (CRP). 
The  draft  PEIS  assesses  the  potential 
environmental  impacts  of  alternatives  to 
be  considered  in  the  administration  of 
the  CRP.  The  draft  PEIS  also  provides  a 
means  for  the  public  to  voice  any 
concern  they  may  have  about  the 
program  and  any  ideas  for  improving  it. 
This  Notice  of  Availability  informs  the 
public  that  the  draft  PEIS  is  available 
and  solicits  public  comment. 

DATES:  FSA  invites  comments  on  the 
draft  PEIS.  Comments  should  be 
submitted  by  close  of  business  on 
October  21,  2002,  to  ensure 
consideration.  Comments  submitted 
after  this  date  will  be  considered  to  the 
extent  possible. 

ADDRESSES:  Written  comments  on  and 
requests  for  copies  of  the  draft  PEIS 
should  be  directed  to  CRP  PEIS,  P.O. 
Box  6830,  Falls  Church,  VA  22204- 
6830,  CRP@mangi.com  or  telephone 
(toll  ft-ee)  1-877-271-3842.  The  draft 
PEIS  is  available  on  the  FSA  Worldwide 
Web  site,  in  Adobe  Acrobat  (.pdf) 
format,  at:  http://www.fsa.usda.gov/ 
dafp/cepd/epb. 

FOR  FURTHER  INFORMATION  CONTACT:  Don 

Steck,  USDA/FSA/CEPD/Stop  0513, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-0513,  (202)  690- 
0224,  or  e-mail  at: 
don_steck@wdc.usda.gov  or  CRP@ 
mangi.com.  Persons  with  disabilities 
who  require  alternative  means  for 
communication  (Braille,  large  print, 
audio  tape,  etc.)  should  contact  the 
USDA  Target  Center  at  (202)  720-2600 
(voice  and  TDD).  More  detailed 
information  on  these  programs  may  also 
be  obtained  fttjm  the  FSA  Worldwide 
Web  site  at:  http://www.fsa.usda.gov/ 
pas/default. asp  (general),  http:// 
wvnv.fsa.  usda.gov/dafp/cepd/ 
default.htm  (CRP  and  CREP). 

Signed  in  Washington  DC,  on  August  29. 
2002. 

James  R.  Little, 

Administrator,  FSA.  Executive  Vice  President, 
CCC. 

[FR  Doc.  02-22670  Filed  9-5-02;  8:45  am] 
BILLING  CODE  3410-05-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Salmon  Wild  and  Scenic  River 
Management  Plan 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
Draft  Supplemental  Environmental 
Impact  Statement. 

SUMMARY:  The  Salmon-Challis  National 
Forest,  will  prepare  a  Draft 
Supplemental  Environmental  Impact 
Statement  (DSEIS)  in  order  to  make  a 
new  decision  on  the  Salmon  Wild  and 
Scenic  River  Management  Plan.  On 
September  21,  2001,  a  Record  of 
Decision  (ROD)  was  signed  that  selected 
Alternative  4,  which  provided  for 
temporary  outfitter  and  guide  use  at  the 
Stub  Creek,  Arctic  Creek  and  Smith 
Gulch  camps.  It  also  required  removal  of 
all  permanent  structures  and  facilities  at 
those  three  camps  by  December  31 , 
2002.  During  the  appeal  of  that  decision, 
the  permittees  brought  forward 
additional  economic  information 
showing  economic  impacts  to  them 
associated  with  the  December  31.  2002 
removal  date.  This  DSEIS  will 
reevaluate  impacts  to  permittees  and 
consider  a  possible  change  of  camp 
removal  to  a  later  date. 
DATES:  Written  comments  must  be 
received  on  or  before  45  days  after  the 
Notice  of  Availability  is  published  in 
the  Federal  Register.  The  expected 
deadline  for  receipt  of  public  comments 
will  be  approximately  November  8, 
2002. 

ADDRESSES:  Submit  written  comments 
concerning  this  notice  to  Patricia 
Pearson,  Project  Coordinator,  Salmon- 
Challis  National  Forest.  50  Hwy  93 
South,  Salmon,  Idaho.  83467. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Pearson  at  (208)  756-5148. 
SUPPLEMENTARY  INFORMATION: 

Baclcground 

The  Central  Idaho  Wilderness  Act 
(CIWA)  designated  79  miles  of  the 
Salmon  River  stretching  from  Wheat 
Creek  to  Long  Tom  Bar  as  "Wild"  and 
directed  that  the  river  corridor  be 
managed  under  the  provision  of  the 
Wild  and  Scenic  Rivers  Act  (WSRA). 
Three  private  camps  are  located  within 
this  Wild  segment:  Arctic  Creek,  Stub 
Creek  and  Smith  Gulch.  The  owner  and 
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permittee  for  Arctic  Creek  is  Jack  Smith; 
for  Stub  Creek  it  is  Dale  Stansberry  and 
for  Smith  Gulch  it's  Whitewater  Water 
West  (owners  Mr.  and  Mrs.  Gail  Watt 
and  Mr.  And  Mrs.  Stanford  H.  Watt). 
The  camp  names  will  be  used  when 
referring  to  the  permittees. 

1995  Final  Environmental  Impact 
Statement  and  Record  of  Decision 

In  two  previous  court  orders  the 
Forest  Service  was  directed  to  prepare 
an  Environmental  Impact  Statement 
(EIS)  for  the  Salmon  Wild  &  Scenic 
River  Management  Plan  Revision 
specifically  focused  on  use  of  these 
three  camps.  The  Forest  completed  the 
EIS  and  the  first  Salmon  Wild  and 
Scenic  River  Record  of  Decision  (ROD) 
was  approved  on  Jime  5, 1995.  That 
ROD  authorized  use  and  occupancy  of 
the  three  private  camps  through  the  year 
2010.  The  decision  was  both  appealed 
and  litigated. 

2001  Supplemental  Information  Report 
and  Record  of  Decision 

On  September  19,  2000,  the  Court 
issued  a  decision  that  use  of  the  three 
private  camps  was  not  consistent  with 
the  WSRA.  The  Court  remanded  the 
decision  to  the  Forest  Service  to  fashion 
a  remedy  consistent  with  the  court 
opinion.  In  2001  the  Forest  updated  the 
1995  EIS  with  a  Supplemental 
hiformation  Report  (SIR).  The  SIR 
reviewed  the  existing  analysis  in  the 
1995  EIS  to  determine  if  there  was  any 
new  information  and  if  the  conclusions 
regarding  environmental  effects 
remained  the  same.  A  second  ROD  was 
approved  on  September  19,  2001 
selecting  Alternative  4  of  the  1995  FEIS. 
That  decision  authorized  the  use  of 
temporary  outfitter  camps  at  three 
campsites  and  set  the  date  of  December 
31,  2002  for  removal  of  all  permanent 
facilities  at  Arctic  Creek,  Stub  Creek  and 
Smith  Gulch. 

The  2001-ROD  was  appealed  by  the 
permittees.  The  Appeal  Reviewing 
Officer  affirmed  the  decision,  but 
directed  the  Forest  Service  to  reconsider 
the  timeline  for  removal  with  better 
consideration  of  the  individual 
appellants'  interests,  to  evaluate 
whatever  economic  and  operational 
information  the  appellants  provided 
regarding  their  interests,  and  to 
determine  if  it  necessitated  a  change  in 
the  Decision. 

Timelines 

The  DSEIS  is  expected  to  be  available 
for  public  review  early  in  September 
2002.  The  comment  period  on  the 
DSEIS  will  be  45  days  from  the  date  of 
the  Federal  Register  notice.  It  is  very 
important  that  those  interested  in  this 


proposal  participate  at  that  time.  To  be 
most  helpful,  comments  on  the  DSEIS 
should  be  as  specific  as  possible.  The 
Final  Supplemental  EIS  (FSEIS)  is 
anticipated  to  be  completed  in 
November  2002,  after  comments  are 
reviewed.  At  that  time,  we  will  release 
the  FSEIS  along  with  the  Record  of 
Decision  (ROD).  A  45-day  appeal  period 
will  follow  as  required  by  the  215 
regulations.  Implementation  will  be  5 
days  following  release  of  the  ROD  if  not 
appealed  or  after  a  favorable  appeal 
decision. 

Submitting  Comments 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
conunents  should  be  as  specific  as 
possible.  Reviewers  may  wish  to  refer  to 
the  Council  on  Environmental  Quality 
Regulations  for  implementing  the 
procedural  provisions  of  the  National 
Environmental  Policy  Act  at  40  CFR 
1503.3  in  addressing  these  points. 

Authority 

The  Salmon-Challis  National  Forest 
Supervisor  has  determined  that 
preparation  of  a  Supplemental  EIS 
(Draft  and  Final)  is  required  in  order  to 
make  a  new  decision,  under  CEQ 
regulations  implementing  the  National 
Environmental  Policy  Act  (40  CFR 
1501-1508). 

Responsible  Official 

I  am  the  responsible  official  for  this 
Draft  Supplemental  Environmental 
Impact  Statement.  My  address  is 
Salmon-Challis  National  Forest,  50  Hwy 
93  South,  Salmon,  Idaho  83467. 

Dated:  August  26,  2002. 

Geor^  Mateiko, 

Forest  Supervisor,  Salmon-Challis  National 
Forest. 

[FR  Doc.  02-22681  Filed  9-5-02;  8:45  am) 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  meeting 

AGENCY:  North  Central  Idaho  Resource 
Advisory  Committee,  Grangeville, 
Idaho,  USDA,  Forest  Service. 
ACTION:  Notice  of  Meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463)  and  under  the 
Secure  Rural  Schools  and  Community 
Self  Determination  Act  of  2000  (Public 
Law  106-393)  the  Nez  Perce  and 


Clearwater  National  Forests'  North 
Central  Idaho  Resource  Advisory 
Committee  will  meet  Tuesday,  October 
8,  2002  in  Moscow,  Idaho  for  a  business 
meeting.  The  meeting  is  open  to  the 
public. 

SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  October  8  begins  at 
10  a.m.,  in  Room  207,  Latah  Coimty 
Courthouse,  522  S.  Adams  Street, 
Moscow,  Idaho  83843.  Agenda  topics 
will  include  discussion  of  project 
screening  and  selection  process.  A 
public  forum  will  begin  at  2:30  p.m. 
(PST). 

FOR  FURTHER  INFORMATION  CONTACT: 
Thor  Mereszczak,  Staff  Officer  and 
Designated  Federal  Officer,  at  (208) 
983-1950. 

Dated:  August  29,  2002. 
Ihor  Mereszczak, 
Acting  Forest  Supervisor. 
(FR  Doc.  02-22676  Filed  9-5-02;  8:45  am) 
nUJNG  CODE  3410-11-4M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Sanders  County  Resource 
Advisory  Committee  Meeting 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463)  and  imder  the  Secure 
Rural  Schools  and  Commimity  Self- 
Detennination  Act  of  2000  (Pub.  L.  106- 
393)  the  Lolo  and  Kootenai  National 
Forests'  Sanders  Coimty  Resource 
Advisory  Committee  will  meet  on 
September  17  and  25  at  6:30  p.m.  in 
Thompson  Falls,  Montana  for  business 
meetings.  The  meetings  are  open  to  the 
public. 

DATES:  September  17  and  25,  2002. 
ADDRESSES:  The  meeting  will  be  held  at 
the  Thompson  Falls  Courthouse,  1111 
Main  Street,  Thompson  Falls,  MT 
59873. 

FOR  FURTHER  INFORMATION  CONTACT:  Lisa 
Krueger,  Designated  Forest  Official 
(DFO),  District  Ranger  Plains/Thompson 
Falls  District,  Lolo  National  Forest  at 
(406)  826-4321,  or  Brian  Avery,  District 
Ranger  Cabinet  Ranger  District, 
Kootenai  National  Forest  at  (406)  827- 
3533. 

SUPPLEMENTARY  INFORMATION:  Agenda  . 
topics  include  reviewing  project 
proposals  and  receiving  public 
comment.  If  the  meeting  location  is 
changed,  notice  will  be  posted  in  the 
local  newspapers,  including  the  Clark 
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Fork  Valley  Press,  Sanders  County 
Ledger,  Daily  Interlake,  Missoulian,  and 
River  Joum^. 

Dated:  August  28.  2002. 
Usa  Krueger, 

Designated  Federal  Official,  District  Ranger, 
Plains/Thompson  Falls  Ranger  District. 

[FR  Doc.  02-22682  Filed  9-5-02;  8:45  am] 

HLUNG  CODE  3410-1 1-M 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Proposed  Additions 
and  Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Proposed  additions  to  and 

deletions  from  Procurement  List. 

SUMMARY:  The  Committee  is  proposing 
to  add  to  the.  Procurement  List  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and  to 
delete  products  previously  furnished  by 
such  agencies. 

Comments  Must  be  Received  on  or 
Before:  October  6,  2002. 
ADDRESSES:  Cbmmittee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)(2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

Additions 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  this 
notice  for  each  service  will  be  required 
to  procure  the  services  listed  below 
fi'om  nonprofit  agencies  emplojdng 
persons  who  are  blind  or  have  other 
severe  disabilities.  I  certify  that  the 
following  action  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  The  major 
factors  considered  for  this  certification 
were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  services  to  the  Government. 


2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  services  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  services  proposed 
for  addition  to  the  Proc\irement  List. 
Comments  on  this  certification  are 
invited.  Commenters  should  identify  the 
statement(s)  underlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  services  are  proposed 
for  addition  to  Procurement  List  for 
production  by  the  nonprofit  agencies 
listed: 

Services 

Service  Type/Location:  )anitorial/Custodial. 

Center  for  Disease  Control — NIOSH, 

Spokane  Research  Laboratory,  Spokane. 

Washington 
NPA:  Pre-Vocational  Training  Center, 

Spokane,  Washington 
Contract  Activity:  Center  for  Disease 

Control— NIOSH,  Spokane.  Washington 
Service  Type/Location:  Janitorial/Custodial. 

U.S.  Attorney  Building,  Springfield, 

Illinois 
AfP/4;  Challenge  Unlimited,  Inc.,  Alton. 

Illinois 
Contract  Activity:  GSA  Public  Buildings 

Service,  Springfield,  Illinois 
Service  Type/Location:  Pest  Control,  Naval 

Base  Ventura  County,  Ventura,  California 
NPA:  PRIDE  Industries,  Roseville.  California 
Contract  Activity:  ROICC/Naval  Base  Ventura 

County,  Point  Mugu.  California 
Service  Type/Location:  Recycling,  End  of  Life 

Electronics,  U.S.  Mint,  Washington,  DC 
NPA:  ServiceSource.  Inc..  Alexandria, 

Virginia 
Contract  Activity:  U.S.  Mint.  Washington,  DC 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  products  to  the  Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  products  to  the  Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  proposed 
for  deletion  from  the  Procurement  List. 

The  following  products  have  been 
proposed  for  deletion  from  the 
Procurement  List: 


Products 

Product/NSN:  C\amp.  Loop/5340-00-410- 
2973 

Product/NSN:  Clamp,  Loop/5340-01-120- 
1320 

Product/NSN:  Clamp.  Loop/5340-01-413- 
2977 

Product/NSN:  Clamp.  Loop/5340-01-118- 
5763 

NPA:  None  currently  authorized. 

Contract  Activity:  Defense  Supply  Center 
Philadelphia,  Philadelphia, 
Pennsylvania 

G.  )ohn  Heyer, 

General  Counsel. 

(FR  Doc.  02-22722  Filed  9-5-02;  8:45  am] 

BIUJNC  CODE  69S»-01-P 


COMMITTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  Ust  Additions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities. 
EFFECTIVE  DATE:  October  6,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arhngton,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly.  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION:  On  July 
27,  2001,  and  July  12.  2002,  the 
Committee  for  Pvux:hase  From  People 
Who  Are  Blind  or  Severely  Disabled 
published  notice  (66  FR  39142,  and  67 
FR  46170)  of  proposed  additions  to  the 
Procurement  List. 

After  consideration  of  the  material 
presented  to  it  concerning  capability  of    . 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
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entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  himish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 


Products 


I 


Product/NSN:  Pen.  Free  Ink.  RoUerball. 
Needle  Point, 
7520-OO-NIB-1538  (Black  5mm). 
7520-OO-NIB-1539  (Black  7mm). 
752O-OO-NIB-1540  (Blue  5mm). 
7520-00-NIB-1541  (Blue  7mm), 
7520-00-NIB-1542  (Red  5mm), 
7520-0O-NIB-1543  (Red  7mm). 
NPA:  San  Antonio  Lighthouse.  San  Antonio, 

Texas. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York. 
New  York. 

Services 

Service  Type/ Location:  Food  Service 

Attendant,  Dakota  Inn  (Flight  Kitchen 

and  Alert  Facility),  Minot  AFB,  North 

Dakota. 
SPA:  MVW  Services.  Inc.,  Minot,  North 

Dakota. 
Contract  Activity:  Department  of  the  Air 

Force,  Minot  AFB,  North  Dakota. 
Serv7ce  Type/Location:  Grounds  Maintenance 
USCG  Chief  of  Staff  Quarters,  Bethesda, 

Maryland 
USCG  Commandant  Quarters,  Kenwood. 

Maryland 
USCG  Vice  Commandant  Quarters, 

Bethesda,  Maryland 
NPA:  The  Arc  of  Montgomery  County,  Inc.. 

Rockville,  Maryland. 
Contract  Activity:  USCG  Headquarters  HSC 

A-3.  Washington.  DC. 
Serv'j'ce  Type/Location:  Janitorial/Custodial, 

Air  Traffic  Control  Tower  (Midway 

Airport).  Chicago,  Illinois. 
MPA:  Jewish  Vocational  Service  & 

Employment  Center.  Chicago,  Illinois. 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines.  Illinois. 

Service  Type/Location:  Janitorial/Custodial, 
FAA  Chicago/Tracon,  Elgin,  Illinois. 

NPA:  Jewish  Vocational  Service  & 

Employment  Center,  Chicago,  Illinois. 

Contract  Activity:  Federal  Aviation 

Administration.  Des  Plaines,  Illinois. 

Service  Type/Location:  Janitorial/Custodial. 
VA  Greater  Los  Angeles  Regional 
Healthcare  System,  Consolidated  Mail 
Outpatient  Pharmacy,  Los  Angeles, 
California. 

.'VPi4;  Job  Options,  Inc..  San  Diego,  California. 

Contract  Activity:  Department  of  Veterans 


Affairs,  Long  Beach,  California. 
Service  Type/Location:  Laundry  Service, 
National  Training  Center, 
Fort  Irwin,  California. 
NPA:  Job  Options,  Inc.,  San  Diego,  California. 
Contract  Activity:  Department  of  the  Army, 
Fort  Irwin,  California. 

This  action  does  not  affect  current 
contracts  awarded  prior  to  the  effective 
date  of  this  addition  or  options  that  may 
be  exercised  under  those  contracts. 

G.  John  Heyer, 

General  Counsel. 

[FR  Doc.  02-22723  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6353-01-P 


CHEMICAL  SAFETY  AND  HAZARD 
INVESTIGATION  BOARD 

Sunshine  Act  Meeting;  Public  Meeting: 
Reactive  chemical  hazards,  CSB 
business 

AGENCY:  Chemical  Safety  and  Hazard 
Investigation  Board  (CSB). 
ACTION:  Notice  announcing  Sunshine 
Act  public  meeting. 

SUMMARY:  The  CSB  will  hold  a  public 
meeting  on  September  17,  2002  in 
Houston,  Texas  at  the  Hilton  Houston 
Hobby  Airport,  to  deliberate  and  vote  on 
a  series  of  findings  and 
recommendations  arising  from  a  two- 
year  investigation  into  reactive  chemical 
hazards.  The  Board  will  also  conduct 
other  business  as  more  fully  described 
below. 

DATES:  The  Public  Meeting  will  be  held 
on  Tuesday,  September  17,  2002, 
beginning  at  9  a.m.  at  Hilton  Houston 
Hobby  Airport,  8181  Airport  Boulevard, 
Houston,  TX  77061,  Telephone  number: 
(713) 645-3000. 

Pre-Registration:  The  event  is  open  to 
the  public  and  there  is  no  fee  for 
attendance.  However,  attendees  are 
strongly  encouraged  to  pre-register,  to 
ensure  adequate  seating  arrangements. 
To  pre-register,  please  e-mail  your  name 
and  afniiation  by  September  12th,  to 
reactives@csb.gov.  Please  notify  CSB  if  a 
translator  or  interpreter  is  needed  5 
business  days  prior  to  the  public 
meeting. 

The  public  meeting  will  be  broadcast 
live  and  without  charge  over  the 
Internet  from  the  CSB  Web  site, 
www.chemsafety.gov.  The  broadcast  can 
be  viewed  using  the  Windows  Media 
Player,  available  from 
www.microsoft.com.  Closed  captioning 
service  will  be  provided. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Wager  at  (202)-261-7636,  or 
e-mail  at:  reactives@csb.gov. 
SUPPLEMENTARY  INFORMATION: 


Background 

On  August  24.  2000  the  CSB  approved 
an  investigative  report  on  the  April  1998 
explosion  at  the  Morton  Specialty 
Chemical's  (now  Rohm  and  Haas) 
Paterson,  New  Jersey  facility.  The  report 
stated  that  the  incident  might  not  have 
occurred  had  the  company's  safety 
program  for  reactive  chemicals  followed 
recommended  industry  safety  practices. 
The  blast  injured  nine  workers  and 
released  chemicals  into  the  neighboring 
community.  The  Board  adonted  a 
number  of  recommendations,  including 
two  to  both  the  U.S.  Environmental 
Protection  Agency  (EPA)  and  the 
Occupational  Safety  and  Health 
Administration  (OSHA).  The  first 
recommendation  requested  that  EPA 
and  OSHA  issue  joint  guidelines  for  the 
management  of  reactive  chemical 
process  hazards.  The  Board  believed 
that  existing  federal  safety  standards  did 
not  provide  sufficient  guidance  for 
reactive  chemical  process  safety,  in  such 
areas  as  reporting  and  investigating 
deviations  from  normal  operations,  the 
use  of  chemical  screening  techniques 
and  the  proper  design  for  pressure 
relief,  emergency  cooling  and  safety 
interlock  systems. 

The  other  recommendation  involving 
OSHA  and  EPA  urged  the  two  agencies 
to  join  the  CSB,  and  other  chemical 
safety  organizations,  including  industry, 
in  a  CSB  "hazard  investigation"  of 
reactive  chemical  processes. 

Current  Investigation 

The  objectives  of  CSB's  investigation 
included:  evaluation  of  the  impacts  of 
reactive  chemical  incidents; 
examination  of  how  OSHA  and  EPA 
authorities  and  regulations  address 
reactive  hazards;  analysis  of  the 
appropriateness  and  consideration  of 
alternatives  to  reliance  on  the  National 
Fire  Protection  Association  (NFPA) 
instability  rating  system  to  define 
reactive  substances  covered  under 
OSHA's  process  safety  management 
(PSM)  regulation;  examination  of  how 
industry  and  other  private  sector 
organizations  address  reactive  hazards; 
and  development  of  recommendations 
for  reducing  the  number  and  severity  of 
reactive  chemical  incidents. 

During  its  study,  the  CSB  staff 
examined  167  chemical  incidents  and 
held  a  public  hearing  on  May  30th, 
2002,  in  Paterson,  New  Jersey,  City 
where  the  staff  presented  findings  and 
preliminary  conclusions  from  this 
investigation  to  the  Board.  The  hearing 
also  provided  a  forum  for  interested 
parties  to  provide  input  prior  to  CSB's 
formulation  of  final  recommendations 
and  issuance  of  a  report. 


Other  Board  Business 

After  the  conclusion  of  the 
presentation  of  the  reactives 
investigation  report,  Board  Members 
will  also  meet  in  open  session  on  the 
following  topics:  (a)  Revisions  to  CSB 
strategic  plan,  (b)  update  by  the  Chief 
Operating  Officer  on  current  CSB 
investigative  efforts,  and  (c)  status 
changes  to  selected  CSB 
recommendations. 

Christopher  W.  Warner, 

General  Counsel. 

[FR  Doc.  02-22853  Filed  9-4-02;  3:45  pro] 
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COMMISSION  ON  CIVIL  RIGHTS 
Sunshine  Act  Meeting  Notice 

DATE  AND  TIME:  Friday,  Spetember  13, 
2002, 10:30  a.m. 

PLACE:  Wyndham  Wilmington  Hotel, 
700  King  Street.  Wihnington,  DE  19801. 

STATUS: 

Agenda 

1.  Approval  of  Agenda 

n.  Approval  of  Minutes  of  July  19,  2002 

Meeting 
in.  Announcements 

IV.  Staff  Director's  Report 

V.  FY-2004  budget  Estimate  to  OMB 

VI.  State  Advisory  committee 

appointments  for  Georgia,  New 
York,  and  Texas 

VII.  State  Advisory  Committee  Report: 
Civil  Rights  Issues  in  West  Virginia 
(West  Virginia) 

Vin.  Presentations  from  Eastern 
Regional  SAC  members 
representing  Delaware, 
Pennsylvania,  New  Jersey,  and  West 
Virginia  on  recent  activities  and 
other  civil  rights  developments  in 
thefr  states,  and  by  individuals  and 
organizational  representatives  from 
the  region  on  education  issues. 

IX.  Future  Agenda  Items 

CONTACT  PERSON  FOR  FURTHER 
INFORMATION:  Les  Jin,  Press  and 
Communications  (202)  376-7700. 

Debra  A.  Carr, 

Deputy  General  Counsel. 

(FR  Doc.  02-22856  Filed  9-i-02;  4:00  pm] 

HLLMQ  CODE  6335-01 -M 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[OnterNo.1244] 

Grant  of  Authority  for  Subzone  Status; 
Valero  Energy  Corporation  (Oil 
Refinery),  Los  Angeles  County,  CA, 
Area 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18. 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  by  an  Act  of  Congress  approved 
June  18,  1934,  an  Act  "To  provide  for  the 
establishment  *   *   *  of  foreign-trade  zones  in 
ports  of  entry  of  the  United  States,  to 
expedite  and  encourage  foreign  commerce, 
and  for  other  purposes."  as  amended  (19 
U.S.C.  81a-81u)  (the  Act),  the  Foreign-Trade 
Zones  Board  (the  Board)  is  authorized  to 
grant  to  qualified  corporations  the  privilege 
of  establishing  foreign-trade  zones  in  or 
adjacent  to  U.S.  Customs  ports  of  entry; 

Whereas,  the  Board's  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the  public 
interest; 

Whereas,  an  application  from  the  Board  of 
Habor  Commissioners  of  the  City  of  Long 
Beach,  California,  grantee  of  Foreign-Trade 
Zone  50,  requesting  special-purpose  subzone 
status  for  the  oil  refinery  complex  of  Valero 
Energy  Corporation  (formerly  Ultramar,  Inc.), 
located  in  the  Los  Angeles  County. 
California,  area,  was  filed  by  the  Board  on 
November  27,  2001.  and  notice  inviting 
public  comment  was  given  in  the  Federal 
Register  (FTZ  Docket  47-2001,  (66  FR  63362. 
12/6/02));  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  Board's  regulations  would  be 
satisfied,  and  that  approval  of  the  application 
would  be  in  the  public  interest  if  approval  is 
subject  to  the  conditions  listed  below; 

Now,  therefore,  the  Board  hereby 
authorizes  the  establishment  of  a  subzone 
(Subzone  501)  at  the  oil  refinery  complex  of 
the  Valero  Energy  Corporation  in  the  Los 
Angeles  County,  California,  area,  at  the 
location  described  in  the  application,  subject 
to  the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28,  and  subject  to  the 
following  conditions: 

1.  Foreign  status  (19  CFR  146.41.  146.42) 
products  consumed  as  fuel  for  the  refinery 
shall  be  subject  to  the  applicable  duty  rate. 

2.  Privileged  foreign  status  (19  CFR  146. 4i; 
shall  be  elected  on  all  foreign  merchandise 
admitted  to  the  subzone,  except  that  non- 
privileged  foreign  (NPF)  status  (19  CFR 
146.42)  may  be  elected  on  refinery  inputs 
covered  under  HTSUS  Subheadings 
#2709.00.10,  #2709.00.20.  #2710.11.25. 
#2710.11.45,  #2710.19.05,  #2710.19.10, 
#2710.19.45,  #2710.91.00.  #2710.99.05. 
#2710.99.10.  #2710.99.16.  #2710.99.21,  and 


#2710.99.45  which  are  used  in  the 

production  of: 

— Petrochemical  feedstocks  and  refinery  by- 
products (examiners  report.  Appendix 
"C"): 

— Products  for  export: 

— And.  products  eligible  for  entry  under 
HTSUS  #  9808.00.30  and  «9808.00.40  (U.S. 
Government  purchases). 

Signed  at  Washington.  EX:.  this  23rd  day  of 
August  2002. 
Faryar  Shirzad. 

Assistant  Secretary' of  Commerce  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  02-22743  Filed  9-5-02:  8;45  ami 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1245] 

Expansion  of  Foreign-Trade  Zone  153, 
San  Diego,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  City  of  San  Diego,  California, 
grantee  of  Foreign-Trade  Zone  153,  submitted 
an  application  to  the  Board  for  authority  to 
expand  FTZ  153  to  include  a  new  site  (Site 
8)  at  the  Ocean  View  Hills  Corporate  Center/ 
Otay  Mesa  within  the  San  Diego  Customs 
port  of  entry  (FTZ  Docket  7-2002;  filed  1/30/ 
02); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (67  FR 
6678.  2/13/02)  and  the  application  has  been 
processed  pursuant  to  the  FTZ  Act  and  the 
Board's  regulations;  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiners 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  the  proposal  is  in  the 
public  interest; 

Now.  therefore,  the  Board  hereby  ordf  rs: 

The  application  to  expand  FTZ  153  is 
approved,  subject  to  the  .^ct  and  the  Board's 
regulations,  including  Section  400.28. 

Signed  at  Washington.  DC.  this  23rd  dav  of 
.\ugust  2002. 
Faryar  Shirzad. 

Assistant  Secretary  of  Commerce,  for  Import 
Administration.  Alternate  Chairman.  Foreif>n- 
Trade  Zones  Board. 

Attest: 

Dennis  Puccinelli. 

Executive  Secretary. 

IFR  Doc.  02-22745  Filed  9-.5-02;  8:45  ami 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 

[Order  No.  1246] 

Grant  of  Authority  for  Subzone  Status; 
DNP  Electronics  America,  LLC 
(Projection  Television  Screens),  Chula 
Vista,  CA 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act,  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Foreign-Trade  Zones  Act 
provides  for  "  *   *   *  the  establishment  *   *    * 
of  foreign-trade  zones  in  ports  of  entry  of  the 
United  States,  to  expedite  and  encourage 
foreign  commerce,  and  for  other  purposes." 
and  authorizes  the  Foreign-Trade  Zones 
Board  to  grant  to  qualified  corporations  the 
privilege  of  establishing  foreign-trade  zones 
in  or  adjacent  to  U.S.  Customs  ports  of  entrv; 

Whereas,  the  Board's  regulations  (15  CFR 
part  400)  provide  for  the  establishment  of 
special-purpose  subzones  when  existing  zone 
facilities  cannot  serve  the  specific  use 
involved,  and  when  the  activity  results  in  a 
significant  public  benefit  and  is  in  the  public 
interest: 

Whereas,  the  City  of  San  Diego,  California, 
grantee  of  Foreign-Trade  Zone  153.  has  made 
application  to  the  Board  for  authority  to 
establish  a  special-purpose  subzone  at  the 
projection  television  screen  manufacturing 
and  warehousing  facilities  of  DNP 
Electronics  America,  LLC,  located  in  Chula 
Vista.  California  (FTZ  Docket  14-2002.  filed 
2/8/02); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  67  FR 
7130,  2-15-02);  and. 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
is  in  the  public  interest; 

Now,  therefore,  the  Board  hereby  grants 
authority  for  subzone  .status  at  the  projection 
television  screen  manufacturing  and 
warehousing  facilities  of  DNP  Electronics 
America,  LLC,  located  in  Chula  Vista, 
California  (Subzone  153C),  at  the  location 
described  in  the  application,  and  subject  to 
the  FTZ  Act  and  the  Board's  regulations, 
including  §400.28. 

Signed  at  Washington.  DC,  this  23rd  day  of 
August  2002. 

Faryar  Shirzad, 

Assistant  Secretary  of  Commerce,  for  Import 
Administration.  Alternate  Chairman.  Foreign- 
Trade  Zones  Board. 

Attest:  I 

Dennis  Puccinelli, 

Executive  Secretary. 

[FR  Doc.  02-22746  Filed  9-5-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  33-2002] 

Foreign-Trade  Zone  226,  Merced, 
Madera,  Fresno  and  Tulare  Counties, 
CA;  Application  for  Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  (FTZ)  Board 
(the  Board)  by  the  County  of  Merced, 
California,  grantee  of  FTZ  226, 
requesting  authority  to  expand  and 
reorganize  its  zone  in  Tulare  and  Fresno 
Counties,  California,  within  and 
adjacent  to  the  Fresno  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u).  and  the  regulations 
of  the  Board  (15  CFR  Part  400).  h  was 
formally  filed  on  August  26,  2002. 

FTZ  226  was  approved  on  December 
22,  1997  (Board  Order  946,  63  F.R.  778. 
1/7/98).  A  minor  boundary  modification 
(A(27f)-26-2002)  was  approved  in  mid- 
2002  which  temporarily  added  and 
deleted  certain  sites.  The  zone  project 
currently  consists  of  the  following  sites 
within  and  adjacent  to  the  Fresno 
Customs  port  of  entry  area:  Site  1:  (820 
acres) — Castle  Airport  Morimoto 
Industrial  Park  (formerly  Castle  Air 
Force  Base),  3450  C  Street,  Atwater 
(Merced  County);  Site  2  (48  acres 
total) — 6  acres  at  7530  W.  Suimyview, 
12  acres  at  8505  W.  Doe  Avenue  and  30 
acres  at  the  corner  of  Ferguson  Avenue 
and  Plaza  Drive  within  the  MidState  99 
Distribution  Center,  Visalia  (Tulare 
County);  Site  3  (191  acres)— Mid  Cal 
Business  Park,  Highway  33,  Gustine 
(Merced  County);  Site  4  (204  acres) — 
within  the  Applegate  Business  Park, 
Highway  33,  Air  Park  Road,  Atwater 
(Merced  County);  Site  4a  (15  acres) — 
located  at  810  E.  Continental  Avenue, 
Tulare  (Tulare  County);  Site  5  (118 
acres) — South  Merced  Airport  Industrial 
Park,  Albatross  Avenue,  Merced 
(Merced  County);  Site  6  (101  acres) — 
City  of  Madera  Airport  Industrial  Park/ 
State  Center  Commerce  Park  (within 
State  Enterprise  Zone),  Falcon  Drive, 
Madera  (Madera  County);  Site  7  (10 
acres) — City  of  Madera  Industrial  Park 
(within  State  Enterprise  Zone),  2500 
West  Industrial  Avenfle,  Madera 
(Madera  County);  Site  8  (102  acres)— 
Airways  East  Business  Park,  East 
Shields  Avenue,  Fresno  (Fresno 
County);  Site  9  (225  acres) — Central 
Valley  Business  Park,  East  North 
Avenue,  Fresno  (Fresno  County);  Site  10 
(501  acres) — Fresno  Airport  Industrial 
Park/City  of  Clovis  Industrial  Park, 
Aircorp  Way,  Fresno  and  West  Dakota 
Avenue  &  West  Pontiac  Way,  Clovis 


(Fresno  County);  Site  2  2(35  acres) — 
Reedley  Industrial  Park  II,  1301  South 
Buttonwillow  Avenue,  Reedley  (Fresno 
County);  and.  Site  12  (147  acres)— City 
of  Selma  Industrial  Park,  East  Nebraska, 
Selma  (Fresno  County). 

The  applicant  is  now  requesting 
authority  to  expand  and  reorganize  the 
zone  as  described  below.  The  proposal 
requests  extension  of  zone  status  for 
parcels  with  temporary  authority, 
permanent  deletion  of  the  sites/parcels 
that  were  temporarily  deleted,  deletion 
of  certain  additional  sites,  and 
expansion  of  existing  Site  2  to  include 
two  new  parcels. 

Site  2  will  be  reorganized  and 
expanded  to  include  on  a  permanent 
basis  the  temporary  sites  at  the  MidState 
99  Distribution  Center  (48  acres)  and  to 
add  two  new  parcels  (203  acres)  within 
the  344-acre  industrial  park  located  in 
Visalia  (Tulare  County).  Zone  status  is 
also  being  requested  on  a  permanent 
basis  for  the  temporary  site  (25  acres)  at 
the  Fresno  Yosemite  International 
Airport  in  Fresno  (Site  10,  as  listed 
above).  The  application  is  also 
requesting  authority  to  permanently 
delete  a  parcel  (20  acres)  from  existing 
Site  1  and  to  delete  Site  5  in  its  entirety 
(118  acres),  as  well  as  formalize  the 
deletions  made  in  the  boundary 
modification.  The  total  size  of  Site  2 
will  be  increased  to  251  acres  while  the 
size  of  Site  1  will  be  decreased  to  800 
acres.  (The  following  sites  would 
remain  unchanged  as  listed  above:  3,4, 
6-9, 11,  12.)  No  specific  manufacturing 
requests  are  being  made  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
following  addresses: 

1,  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce, 
Franklin  Court  Building-Suite  4100W, 
1099-14th  Street.  NW.,  Washington,  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board. 
U.S.  Department  of  Commerce,  FCB- 
Suite  4100W,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
November  5,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 


56986 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002 /Notices 


submitted  during  the  subsequent  15-day 
period  (to  November  20,  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
during  this  time  for  public  inspection  at 
address  Number  1  listed  above,  and  at 
the  Merced  County  Action  Business 
Center,  2000  M  Street,  Merced,  CA 
95340. 

Dated:  August  26.  2002. 
Dennis  Puccinelli, 
Executive  Secretary. 
[FR  Doc.  02-22747  Filed  9-5-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
Foreign-Trade  Zones  Board 
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DEPARTMENT  OF  COMMERCE 

Evaluation  of  State  Coastal 
Management  Programs  and  National 
Estuarine  Research  Reserves 

AGENCY:  Office  of  Ocean  and  Coastal 
Resource  Management  National  Ocean 
Service,  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
DOC. 

ACTION:  Notice  of  availability  of  final 
evaluation  findings. 


[Order  No.  1242] 

Approval  for  Subzone  Expansion  and 
Expanded  Manufacturing  Authority 
(Automotive  Lighting  Products), 
Foreign-Trade  Subzone  146A,  North 
American  Lighting,  Inc.,  Flora  and 
Salem,  IL 

Pursuant  to  its  authority  under  the 
Foreign-Trade  Zones  Act  of  June  18, 
1934,  as  amended  (19  U.S.C.  81a-81u), 
the  Foreign-Trade  Zones  Board  (the 
Board)  adopts  the  following  Order: 

Whereas,  the  Bi-State  Authority,  grantee  of 
Foreign-Trade  Zone  146  (Lawrence  County. 
Illinois),  has  requested  authority  on  behalf  of 
North  American  Lighting,  Inc.  (NAL), 
operator  of  FTZ  146A,  at  the  NAL  automotive 
lighting  products  manufacturing  facilities  in 
Flora  and  Salem,  Illinois,  to  expand  the 
subzone  to  include  a  third  site  in  Paris, 
Illinois;  to  expand  the  boundary  of  Site  1; 
and,  to  expand  the  scope  of  manufacturing 
authority  to  include  new  manufacturing 
capacity  under  FTZ  procedures  (FTZ  Doc. 
43-2001,  filed  10/31/2001); 

Whereas,  notice  inviting  public  comment 
was  given  in  the  Federal  Register  (66  FR 
56271.  11/7/2001;  67  FR  44172,  7/1/2002— 
technical  correction); 

Whereas,  the  Board  adopts  the  findings 
and  recommendations  of  the  examiner's 
report,  and  finds  that  the  requirements  of  the 
FTZ  Act  and  the  Board's  regulations  are 
satisfied,  and  that  approval  of  the  application 
is  in  the  public  interest; 

Now  therefore,  the  Board  hereby  approves 
the  request,  subject  to  the  FTZ  Act  and  the 
Board's  regulations,  including  Section 
400.28. 

Signed  at  Washington,  DC,  this  23rd  day  of 
August  2002. 
Faryar  Shirzad, 

Assistant  Secretary  of  Commerce  for  Import 
Administration,  Alternate  Chairman,  Foreign- 
Trade  Zones  Board. 
[FR  Doc.  02-22744  Filed  9-5-02;  8:45  am] 
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summary:  Notice  is  hereby  given  of  the 
availability  of  the  final  evaluation 
findings  for  the  Washington,  South 
Carolina,  California,  Puerto  Rico,  and 
the  Northern  Mariana  Islands  Coastal 
Management  Programs,  and  the  Great 
Bay  (New  Hampshire)  and  Rookery  Bay 
(Florida)  National  Estuarine  Research 
Reserves  (NERRs).  Sections  312  of  the 
Coastal  Zone  Management  Act  of  1972 
(CZMA),  as  amended,  require  a 
continuing  review  of  the  performance  of 
coastal  states  with  respect  to  approval  of 
coastal  management  programs,  and  the 
operation  and  management  of  NERRs. 

The  states  of  Washington,  South 
Carolina,  California,  and  the  territories 
of  Puerto  Rico  and  the  Northern 
Mariana  Islands  were  found  to  be 
implementing  and  enforcing  their 
federally  approved  coastal  management 
programs,  addressing  the  national 
coastal  management  objectives 
identified  in  CZMA  Section  303(2)(A)- 
(K),  and  adhering  to  the  programmatic 
terms  of  their  financial  assistance 
awards.  Great  Bay  and  Rookery  Bay 
NERRs  were  found  to  be  adhering  to 
programmatic  requirements  of  the  NERR 
System. 

Copies  of  these  final  evaluation 
findings  may  be  obtained  upon  written 
request  from:  Ralph  Cantral,  Senior 
Policy  Analyst,  Office  of  Ocean  and 
Coastal  Resource  Management,  NOS/ 
NOAA,  1305  East-West  Highway,  10th 
Floor,  Silver  Spring,  Maryland  20910,  or 
Ralph.Cantral@noaa.gov,  (301)  713- 
3155  Extension  118. 

(Federal  Domestic  As.sistance  Catalog  11.419 
Coastal  Zone  Management  Program 
Administration) 
Dated:  August  21,2002. 

Jamison  S.  Hawkins, 

Deputv  Assistant  Administrator  for  Ocean 
Services  and  Coastal  Zone  Management. 
[FR  Doc.  02-22674  Filed  9-5-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

Patent  and  Trademark  Office 

Admittance  to  Practice  and  Roster  of 
Registered  Patent  Attorneys  and 
Agents  Admitted  to  Practice  Before  the 
United  States  Patent  and  Trademark 
Office  (USPTO) 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  United  States  Patent  and 
TrademM-k  Office  (USPTO),  as  part  of  its 
continuing  effort  to  reduce  paperuork 
and  respondent  burden,  invites  the 
general  public  and  other  Federal 
agencies  to  take  this  opportunity  to 
comment  on  the  continuing  and 
proposed  information  collection,  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13  (44 
U.S.C.  3506(c)(2)(A)). 
DATES:  Written  comments  must  be 
submitted  on  or  before  November  5, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Susan  K.  Brown.  Records  Officer, 
Office  of  Data  Management,  Data 
Administration  Division.  USPTO,  Suite 
310,  2231  Cr>'stal  Drive,  Washington. 
DC  20231;  by  telephone  at  703-308- 
7400;  by  e-mail  at 

susan.brown@uspto.gov;  or  by  facsimile 
at  703-308-7407. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  the  attention  of 
Christine  Nucker,  United  States  Patent 
and  Trademark  Office,  Box  OED, 
Washington,  DC  20231,  by  telephone  at 
703-306-4097;  by  e-mail  at 
oed@uspto.gov;  or  by  facsimile  at  703- 
306-4134. 
SUPPLEMENTARY  INFORMATION: 


I.  Abstract 

This  collection  of  information  is 
required  by  35  U.S.C.  2(b)(2)(D),  which 
permits  the  United  States  Patent  and 
Trademark  Office  (USPTO)  to  establish 
regulations  governing  the  recognition 
and  conduct  of  agents,  attorneys  or 
other  persons  representing  applicants  or 
other  parties  before  the  USPTO.  This 
statute  also  permits  the  USPTO  to 
require  information  from  applicants 
which  shows  that  they  are  of  good  moral 
character  and  reputation  and  have  the 
necessary  qualifications  to  assist 
applicants  with  the  patent  process  and 
to  represent  them  before  the  USPTO. 

The  USPTO  administers  the  statute 
through  37  CFR  10.5  to  10.19.  These 
rules  address  the  requirements  to  apply 
for  the  examination  for  registration  and 
to  demonstrate  eligibility  to  be  a 
registered  attorney  or  agent  before  the 


Federal  Register /Vol.  67,  No.  173 /Friday,  September  6,  2002 /Notices 


56987 


56986 


Federal  Register/ Vol.  67,  No.  173 /Friday,  September  6,  2002 /Notices 


Federal  Register / Vol.  67,  No.  173 /Friday,  September  6,  2002 /Notices 


56987 


V0\ 


67 


Iss 

1 

7 
3 


2D02 


USPTO.  The  Office  of  Enrollment  and 
Discipline  (OED)  collects  information  to 
determine  the  qualifications  of 
individuals  entitled  to  represent 
applicants  before  the  USPTO  in  the 
preparation  and  prosecution  of 
applications  for  a  patent.  The  OED  also 
collects  information  to  administer  and 
maintain  the  roster  of  attorneys  and 
agents  registered  to  practice  before  the 
USPTO.  Information  concerning 
registered  attorneys  and  agents  is 
published  by  the  OED  in  a  public  roster 
that  can  be  accessed  through  the  USPTO 
Web  site. 

There  are  four  forms  associated  with 
this  information  collection.  These  forms 
are  Form  PTO-158  (Application  for 
Registration  to  Practice  Before  the 
United  States  Patent  and  Trademark 
Office),  Form  PTO-158A  (Application 
for  Registration  to  Practice  before  the 
United  States  Patent  and  Trademark 
Office  Under  37  CFR  10.6(c)  By  a 
Foreign  Resident),  Form  PTO/275 
(Undertaking  Under  37  CFR  10.10(b)), 
and  Form  PTO-107A  (Data  Sheet- 
Register  of  Patent  Attorneys  and 
Agents).  The  applicant  uses  Form  PTO- 
158  to  apply  for  the  examination.  Forms 
PTO-158,  PTO-158A,  and  PTO/275  are 
used  as  applicable  for  applicants 
seeking  registration.  Form  PTO-107A  is 
used  by  the  applicant  to  supply 
information  for  the  register. 

Form  PtO-1209  Oath  or  Affirmation 
is  being  added  into  this  collection.  The 
USPTO  has  previously  been  aware  of 
this  form  but  has  reconsidered  its 
inclusion  into  this  collection  due  to  the 
fact  that  it  includes  a  notary  public 
requirement  which  involves  record 
keeping  costs. 

A  requirement  that  was  previously 
overlooked  is  being  added  to  this 
information  collection  in  the  way  of  a 
petition  that  may  be  filed  under  37  CFR 


10.170  requesting  in  writing  that  a 
requirement  of  the  regulations,  which  is 
not  a  requirement  of  the  statutes,  be 
suspended  or  waived  by  the 
Commissioner  in  an  extraordinary 
situation,  when  justice  requires.  There 
is  no  form  associated  with  this 
requirement. 

A  written  request  for  reconsideration 
for  individuals  who  receive  a 
disapproval  notice  and  desire  further 
review  or  consideration,  that  was 
previously  overlooked,  is  being  added 
into  this  collection.  The  final  decision 
by  the  Director  of  OED  may  be  appealed 
to  the  USPTO  Director.  There  is  no  form 
associated  with  this  requirement. 

Also  being  added  to  this  collection  is 
a  petition  for  reinstatement  of  an 
individual  who  has  resigned  or  who  has 
been  suspended  or  excluded,  so  long  as 
the  individual  meets  the  requirements 
of  37  CFR  10.7,  including  taking  and 
passing  an  examination  and  paying  all 
costs  and  expenses  as  may  be 
appropriate.  There  is  no  form  associated 
with  this  requirement. 

The  information  supplied  to  the 
USPTO  by  an  applicant  seeking  to  apply 
for  the  examination  for  registration  and/ 
or  to  request  that  they  be  included  on 
the  Register  of  Patent  Attorneys  and 
Agents  is  used  by  the  USPTO  to  review 
applicants  for  the  examination,  and  to 
determine  whether  an  applicant  may  be 
added  to,  or  an  existing  practitioner  may 
remain  on  the  Register  of  Patent 
Attorneys  and  Agents. 

11.  Method  of  collection 

By  mail  to  the  USPTO  when  the 
individual  desires  to  participate  in  the 
information  collection. 

m.  Data 

OMB  Number:  0651-0012. 
Form  Numberfs):  PTO-158,  Form 
PTO-158A,  PTO/275,  Form  PTO-107A 


and  Form  PTO-1209.  There  are  no 
forms  associated  with  the  Petition  for 
Waiver  of  Regulations,  the  Written 
Request  for  Reconsideration  of 
Disapproval  Notice  of  Application,  and 
the  Petition  for  Reinstatement  to 
Practice. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Individuals  or 
households;  business  or  other  for-profit; 
the  Federal  Government;  and  state,  local 
or  tribal  governments. 

Estimated  Number  of  Respondents: 
19,649  responses  per  year. 

Estimated  Time  Per  Response:  The 
USPTO  estimates  that  it  will  take  the 
public  approximately  30  minutes  to 
complete  either  an  application  for 
registration  to  practice  before  the 
USPTO  or  an  application  for  a  foreign 
resident  to  practice  before  the  USPTO 
and,  depending  upon  the  complexity  of 
the  situation,  to  gather,  prepare,  and 
submit  the  application.  It  is  estimated  to 
take  20  minutes  to  complete 
undertakings  under  37  CFR  10.10(b).  It 
is  estimated  to  take  10  minutes  to 
complete  data  sheets  for  the  register  of 
patent  attorneys  and  agents.  It  is 
estimated  to  take  5  minutes  to  complete 
the  oath  or  affirmation,  45  minutes  to 
complete  the  petition  for  waiver  of 
regulations,  90  minutes  to  complete  the 
.  written  request  for  reconsideration  of 
disapproval  notice  of  application,  and 
120  minutes  to  complete  the  petition  for 
reinstatement  to  practice. 

Estimated  Total  Annual  Respondent 
Burden  Hours:  5,436hours  per  year. 

Estimated  Total  Annual  Respondent 
Cost  Burden:  $1,369,872.00.  Using  the 
professional  hourly  rate  of  $252  for 
associate  attorneys  in  private  firms,  the 
USPTO  estimates  $1,369,872  per  year 
for  salary  costs  associated  with 
respondents. 


Item 


Application  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademartc  Office 
Application  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 

Under  37  CFR  10.6(c)  by  a  Foreign  Resident  

Undertalcing  under  37  CFR  10.10(b) 

Data  Sheet— Register  of  Patent  Attorneys  and  Agents  

Oath  or  Affirmation  

Petition  for  Waiver  of  Regulations  (37  CFR  10.170) 

Written  Request  for  Reconsideration  of  Disapproval  Notice  of  Application 

Petition  for  Reinstatement  to  Practice 

Total 


Estimated  time 
for  response 
(in  minutes) 


30 

30 
20 
10 
5 
45 
90 
120 


Estimated 

annual 
responses 


6,904 

100 

264 

8,797 

3,500 

75 

5 

4 


19,649 


Estimated 

annual 

burden  hours 


3.452 

50 

87 

1.495 

280 

56 

8 

8 


5,436 


Estimated  Total  Annual  Nonhour 
Respondent  Cost  Burden:  $2,569,838.00. 
There  are  no  capital  start-up  or 
maintenance  costs  associated  with  this 


information  collection.  There  are, 
however,  non-hour  costs  due  to  record 
keeping  requirements,  filing  fees,  and 
mailing  costs. 


There  are  record  keeping  costs  for  this 
collection  as  a  result  of  the  Oath  which 
includes  a  notary  public  requirement. 
The  average  fee  for  having  a  having  a 


document  notarized  is  $2.00.  The 
USPTO  estimates  that  it  will  receive 
3,500  responses  to  this  information 
collection  per  year  as  a  result  of  this 
notary  requirement,  for  a  total  cost  of 
$7,000  per  year. 

There  are  filing  fees  associated  with 
this  collection  which  are  also  part  of  the 
nonhour  cost  burden.  The  application 


fees  are  broken  out  to  include  the  fact 
that  the  one  application  form  can  cover 
any  one  of  five  different  categories:  As 
applicable  when  used  for  examination 
application,  examination  and 
registration  fees;  as  applicable  when 
used  for  examination  application  and 
examination  fees  only;  as  applicable 
when  used  for  registration  fees;  as 


applicable  when  used  for  reinstatement 
fees;  and  as  applicable  when  used  for 
examination  application  only. 
Following  is  a  chart  listing  the  filing 
fees  and  the  nonhour  cost  burden.  The 
total  annual  nonhour  cost  burden 
associated  with  filing  fees  is 
$2,553,210.00. 


Application  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 

(as  appltaable  when  used  for  examination  application,  examination,  and  registration  fees) 
Application  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 

(as  applicable  when  used  for  examination  applicatton,  and  examination  fees  only) 
Application  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 

(as  applicable  when  used  for  registratton  fees)  — 

Applkation  for  Registration  to  Practice  Before  the  United  States  Patent  and  Trademark  Office 

(as  applicable  when  used  for  reinstatement  fees) ■^^■^^ 

Application  for  Registration  to  Practce  Before  the  United  States  Patent  and  Trademark  Office 

(as  applicable  when  used  for  examinatbn  applkation  fees  only) 

Application  for  Registration  to  Practfce  Before  the  United  States  Patent  and  Trademark  Office 

Under  37  CFR  10.6(c)  by  a  Foreign  Resident  

Undertaking  under  37  CFR  10.10(b) 

Data  Sheet— Register  of  Patent  Attomeys  and  Agents 

Oath  or  Affirmation  

Petition  for  Waiver  of  Regulations  (37  CFR  10.170)  

Written  Request  for  Reconskleratton  of  Disapproval  Notice  of  Application 

Petition  for  Reinstatement  to  Practk»  (included  above  with  application  reinstatement  fees)  .... 

Total 


Filing  fee  (S) 


(b) 


Total  non-hour 

cost  burden 

(a)  X  (b) 

(c) 


3.200 

3,040 

200 

304 

160 

100 
264 

8,797 

3,500 

75 

5 

4 


$450.00      $1,440,000.00 


350.00 

100.00 

40.00 

40.00 

100.00 
0 
0 
0 

0 

130.00 
0 


1,064.000.00 

20.000  00 

12.160  00 

6,400  00 

10.000  00 
0 
0 
0 
0 
650  00 
0 


19,649 


2.553.210.00 


There  are  mailing  costs  that  also  need 
to  be  added  into  the  total  annual 
nonhour  cost  burden  for  this  collection. 
The  General  Requirements  Bulletin  for 
Admission  to  the  Examination  for 
Registration  to  Practice  in  Patent  Cases 
before  the  USPTO  states  that  all 
business  with  the  USPTO  should  be 
transacted  in  writing.  Personal 
attendance  is  unnecessary.  The  actions 
of  the  OED  will  be  based  exclusively  on 
the  written  record  in  the  USPTO  (37 
CFR  1.2).  All  documents  may  be 
submitted  to  the  USPTO  by  first-class 
mail  through  the  United  States  Postal 
Service.  All  correspondence  should 
include  a  certificate  of  mailing  for  each 
piece  of  correspondence  enclosed, 
stating  the  date  of  deposit  or 
transmission  to  the  USPTO.  The  USPTO 
estimates  that  the  average  first-class 
postage  cost  is  49  cents.  Therefore,  the 
USPTO  estimates  that  it  will  receive 
19,649  responses  to  this  information 
collection  per  year,  for  a  total  cost  of 
$9,628  per  year  (19.649  x  $0.49  = 
$9,628)  in  postage  fees. 

The  total  annual  nonhour  cost  burden 
is  $2,569,838. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 


is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  biurden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  siunmarized  or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated;  August  30.  2002. 
Susan  K.  Brown, 

Records  Officer.  USPTO.  Office  of  Data 
Management.  Data  Administration  Division. 
(PR  Doc.  02-22677  Filed  9-5-02:  8:45  am) 
BILUNG  CODE  3510-16-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Secretary  of  the  Navy's 
Advisory  Subcommittee  on  Naval 
History 

agency:  Department  of  the  Navy.  DOD. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  The  Secretary  of  the  Navy's 
Advisory'  Subcommittee  on  Naval 
History,  a  subcommittee  of  the 
Department  of  Defense  Historical 
Advisory  Committee  will  meet  to  review 
naval  historical  activities  since  the  last 
meeting  of  the  Advisory  Subcommittee 
on  Naval  History,  which  was  conducted 
on  September  20,  and  September  21, 
2001  and  to  make  conmients  and 
recommendations  on  these  activities  to 
the  Secretary  of  the  Navy.  The  meetings 
will  be  open  to  the  public. 
DATES:  The  meetings  will  be  held  on 
Thursday,  September  19,  2002,  from  8 
a.m.  to  4  p.m.  and  Friday.  September  20, 
2002,  from  8  a.m.  to  4  p.m. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Navy  Museum  of  The  Naval 
Historical  Center,  805  Kidder  Breese 
Street,  SE,  Building  76,  Washington 
Navy  Yard,  DC  20374-5060. 
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FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

William  S.  Dudley,  Director  of  Naval 
History,  805  Kidder  Breese  Street,  SE. 
Bldg.  57,  Washington  Navy  Yard.  DC 
20374-5060,  telephone  (202) 433-2210. 
SUPPLEMENTARY  INFORMATION:  This 
notice  of  open  meeting  is  provided  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (5  U.S.C.  App.  2).  The 
purpose  of  these  meetings  is  to  review 
naval  historical  activities  since  the  last 
meeting  of  the  Advisory  Subcommittee 
on  Naval  History  and  to  make  comments 
and  recommendations  on  these 
activities  to  the  Secretary  of  the  Navy. 

Dated:  August  27,  2002. 
R.E.  Vincent  II, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps,  U.S.  Navy:  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-22679  Filed  9-5-02:  8:45  am| 
BH.UNG  CODE  3810-FF-P 


DEPARTMENT  OF  DEFENSE 

DefMirtment  of  the  Navy 

Notice  Of  Performance  Review  Board 
IMembership 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  5  U.S.C. 
4314(c)(4),  the  Department  of  the  Navy 
(DON)  announces  the  appointment  of 
members  to  the  DON's  numerous  Senior 
Executive  Service  (SES)  Performance 
Review  Boards  (PRBs).  The  purpose  of 
the  PRBs  is  to  provide  fair  and  impartial 
review  of  the  annual  SES  performance 
appraisal  prepared  by  the  senior 
executive's  immediate  and  second  level 
supervisor;  to  make  recommendations  to 
appointing  officials  regarding 
acceptance  or  modification  of  the 
performance  rating;  and  to  make 
recommendations  for  monetary 
performance  awards.  Composition  of  the 
specific  PRBs  will  be  determined  on  an 
ad  hoc  basis  from  among  individuals 
listed  below: 
ACKLEY,V.  H.  MR. 
ALEXANDER,  J.  A.  DR. 
ALTWEGG,  D.  M.  MR. 
ANTANITUS,  D.  RADM 
ANTOINE,  C.  S.  MR. 
ARNY,  L.  W.  MR. 
AVILES,  D.  M.  HON. 
BAILEY,  W.  C.  MR. 
BARNUM,  H.  C.  MR. 
BAUMAN,  D.  M.  MR. 
BEDARD,  E.  R.  LTGEN 
BLAIR,  A.  K.  MS. 
BONWICH,  S.  M.  MR. 
BOYD,  W.  R.  MR. 
BRANT.  D.  L.  MR. 
BREEDLOVE,  W.  J.  DR. 


BROWN,  P.  F.  MR. 
BURNS.  J.  D.  RADM 
BUTLER,  J.  D.  RADML 
CALL  R.  T.  MR. 
CARPENTER,  A.  W.  MS. 
CATRAMBONE.  G.  P.  MR. 
CHENEVEY.  J.  V.  RADM 
CHURCH,  A.  T.  RADM 
CIPRIANO,  J.  R.  MR. 
CLARK,  C.  A.  MS. 
COCHRANE  JR.  E.  R.  MR. 
COHEN,  J.  M.  RADM 
COHN,  H.  MR. 
COLEMAN,  R.  S.  BGEN 
COMBS,  D.  S.  MR. 
COMMONS,  G.  L.  MS. 
COOK,  C.  E.  MR. 
CRENSHAW.  L.  RADM 
CROWLEY.  R.  E.  RADM 
CURTIS.  D.  I.  MR. 
DEAN.  P.  J.  MRS. 
DECKER,  M.  H.  MR. 
DEWITTE.  C.  K.  MS. 
DOHERTY.  L.  M.  DR. 
DURAND.  S.  R.  MS. 
DYER.  J.  W.  VADM 
EDMOND,  D.  J.  MS. 
EHRLER,  S.  M.  MR. 
ELLIS.  W.  G.  MR. 
ENNIS.  M.  BGEN 
ESSIG.  T.  W.  MR. 
EVANS.  G.  L.  MS. 
FEIGLEY.  J.  M.  BGEN 
FEIN.  J.  A.  MR. 
FELLIN.  T.  RADM 
FILIPPI.  D.  M.  MS. 
FLYNN.  B.  P.  MS. 
FORD,  F.  B.  MR. 
FRANKLIN.  R.  E.  MR. 
GLAS.  R.  A.  MR. 
GODWIN.  J.  B.  RADML 
GOTTFRIED.  J.  M.  MS. 
GREENERT.  J.  W.  RADM 
GRIFFIN.  R.  M.  MR. 
GUARD.  H.  E.  DR. 
HAAS.  R.  L.  MR. 
HAGEDORN,  G.  D.  MR. 
HANDEL.  T.  H.  MR. 
HANNAH.  B.  W.  DR. 
HARTWIG.  E.  O.  DR. 
HAUENSTEIN.  W.  H.  MR. 
HAYNES.  R.  S.  MR. 
HENRY.  M.  G.  MR. 
HERR.  F.  J.  DR. 
HIGGINS.  K.  DR. 
HILDEBRANDT.  A.  H.  MR. 
HOBART.  R.  L.  MR. 
HOGUE.  R.  D.  MR. 
HOLADAY.  D.  A.  MR. 
HOWARD.  J.  S.  MR. 
HOWELL,  D.  S.  MS. 
HOWIE,  H.  K.  MR. 
HUBBELL.  P.  C.  MR. 
JAGGARD.  M.  F.  MR. 
JOHNSON,  H.  T.  HON 
JOHNSTON.  C.  H.  RADM 
JUNKER,  B.  R.  DR. 
KLEMM,  W.  R.  RADM 
KOLB,  R.  C.  DR. 


KRANZ,  T.  F.  MR. 
KRASIK.  S.  A.  MS. 
KREITZER,  L.  P.  MR. 
LACEY,  M.  E.  MRS. 
LARAL\,  J.  R.  MR. 
LAUX,  T.  E.  MR. 
LEACH,  R.  A.  MR. 
LEBOEUF,  G.  G.  MR. 
LEGGIERI,  S.  R.  MS. 
LEKOUDIS,  S.  G.  DR. 
LEWIS,  R.  D.  MS. 
LISIEWSKI,  R.  S.  MR. 
LIVINGSTONE,  S.  M.  HON 
LOFTUS.  J.  V.  MS. 
LONG,  L.  A.  MS. 
LOOSE,  M.  K.  RADM 
LOTT,  B.  M.  MAJGEN 
LOWELL,  P.  M.  MR. 
LYNCH,  J.  G.  MR. 
MAGNUS,  R.  LTRGEN 
MALTBIE  JR,  W.  F.  MR. 
MANGELS,  K.  H.  MR. 
MARTIN,  R.  J.  MR. 
MASCL\RELLI,  J.  R.  MR. 
MCDONNELL,  T.  E.  MR. 
MCELENY,  J.  F.  MR. 
MCERLEAN,  D.  P.  DR. 
MCGEE,  T.  CAPT 
MCGINN.  D.  V.  VADM 
MCKISSOCK.  G.  S.  LTGEN 
MCLAUGHLIN,  P.  MR. 
MCNAIR.J.-W. 
MEADOWS,  L.  J.  MS. 
MERRITT,  D.  L.  MR. 
MESEROLEJR.,M.  MR. 
MILES.  B.  K.  MR. 
MILLER,  K.  E.  MR. 
MOLZAHN,  W.  R.  MR. 
MONTGOMERY,  J.  A.  DR. 
MORA,  A.  J.  HON 
MORRIS.  D.  A.  MR. 
MURPHY,  P.  M.  MR. 
MUTH,  C.  C.  MS. 
NAVAS  JR.,  W.  A.  HON. 
NEWSOME,  L.  D.  RADM 
NICKELL  JR,  J.  R.  MR. 
O'DRISCOLL,  M.  J.  MR. 
OLSEN,  M  .A.  MS. 
ORNER,  J.  G.  MR. 
PANEK,  R.  L.  MR. 
PARKS,  G.  L.  LTGEN 
PAYNE,  T.  MR. 
PERSONS,  B.  J.  MR. 
PHELPS,  F.  A.  MR. 
PLUNKETT,  B.  J.  MR. 
POLLACK,  W.  J.  MR. 
POLZIN,  J.  E.  MR. 
PORTER,  D.  E.  MR. 
PRINE,  R.  MR. 
RAMBERG,  S.  E.  DR. 
RANDALL,  S.  R.  MR. 
RAPS,  S.  P.  MS. 
RATH,  B.  B.  DR. 
ROARK  JR.,  J.  E.  MR. 
ROBERSON,  E.  S.  MS. 
ROBY,  C.  MS. 
RODERICK,  B.  A.  MR. 
ROSENTHAL,  R.  J.  MR. 
RYZEWIC,  W.  H.  MR. 


SANDEL,  E.  A.  MS. 

SAUL,  E.  L.  MR. 

SCHAEFER.  J.  C.  MR. 

SCHAEFER  JR.  W.  J.  MR. 

SCHNEIDER.  P.  A.  MR. 

SCHREGARDOUS,  D.  R.  MR. 

SCHUBERT,  D.  CAPT 

SHEA.  R.  M.  MAJGEN 

SHECK,  E.  E.  MR. 

SHEPHARD,  M.  R.  MS. 

SIMON,  E.  A.  MR. 

SOMOROFF,  A.  R.  DR. 

STELLOH-GARNER,  C.  MS. 

STOREY,  R.  C.  MR. 

STUSSIE.  W.  A.  MR. 

SULLIVAN.  P.  E.  RADML 

TAMBURRINO.  P.  M.  MR. 

TARRANT,  N.  J.  MS. 

TESCH,  T.  G.  MR. 

THOMAS,  J.  R.  BGEN 

THOMAS,  R.  O.  MR. 

THOMPSON,  R.  C.  MR. 

THROCKMORTON  JR.,  E.  L.  MR. 

TOWNSEND,  D.  K.  MS. 

TRAMMELL.  R.  K.  MR. 

TULLAR,  E.  W.  MR. 

TURNER,  R.  F.  MR. 

UHLER,  D.  G.  DR. 

WALDMAN,  M.  B.  MR. 

WELCH,  B.  S.  MS. 

WENNERGREN.  D.  M.  MR. 

WEYMAN,  A.  S.  MR. 

WHTTON,  H.  W.  RADM 

WHTTTEMORE,  A.  MS. 

WILLL\MS,  G.  P.  MR. 

WRIGHT,  J.  W.  DR. 

YOUNG,  C.  B.  RADM 

YOUNG,  J.  J.  HON. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Carmen  Arrowood,  Office  of  Civilian 

Human  Resources,  telephone  (202)  764- 

0635. 

R.E.  Vincent  U, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-22680  Filed  9-5-02;  8:45  am] 
BiLUNG  COOe  3810-FF-P 


DEPARTMENT  OF  ENERGY 

Revision  to  the  Record  of  Decision  for 
the  Department  of  Energy's  Waste 
lyianagenwnt  Program:  Treatment  and 
Storage  of  Transuranic  Waste 

agency:  Department  of  Energy. 
ACTION:  Revision  to  Record  of  Decision. 


SUMMARY:  Pursuant  to  10  CFR  1021.315. 
the  Department  of  Energy  (DOE)  is 
revising  the  Record  of  Decision  for  the 
Department  of  Energy's  Waste 
Management  Program:  Treatment  and 
Storage  of  Transuranic  Waste  issued  on 
January  20, 1998  (63  FR  3629),  as 
revised  previously  on  December  19, 


2000  (65  FR  82985)  and  July  13,  2001 
(66  FR  38646).  The  Department  has  now 
decided  to  transfer  approximately  27 
cubic  meters  of  transuranic  (TRU)  waste 
from  a  portion  of  the  Battelle  Coliunbus 
Laboratory,  the  Battelle  West  Jefferson 
North  Site  (West  Jefferson)  in  Columbus. 
Ohio,  and  approximately  9  cubic  meters 
of  TRU  waste  from  the  Energy 
Technology  Engineering  Center  (ETEC) 
in  Canoga  Park,  California,  to  the 
Hanford  Site  near  Richland, 
Washington,  for  storage.  DOE  expects 
that  this  TRU  waste  will  ultimately  be 
shipped  to  the  Waste  Isolation  Pilot 
Plant  (WIPP)  in  New  Mexico  for 
disposal.  The  TRU  waste  will  be 
shipped  to  Hanford  from  both  sites  in 
Type  B  truck-moimted  shipping  casks 
licensed  by  the  U.S.  Nuclear  Regulatory 
Conmiission  (NRG). 

In  its  previous  Record  of  Decision 
(ROD),  based  on  the  analysis  in  the 
Waste  Management  Programmatic 
Environmental  Impact  Statement  (WM 
PEIS),  DOE/EIS-0200F,  dated  May  1997, 
DOE  had  decided  (with  one  exception) 
that  each  DOE  site  would  prepare  its 
own  TRU  waste  for  disposal,  and  store 
the  waste  onsite  until  it  could  be 
shipped  to  WIPP  for  disposal. 
ADDRESSES:  Copies  of  the  Final  Waste 
Management  Programmatic 
Environmental  Impact  Statement,  the 
WIPP  Disposal  Phase  Final 
Supplemental  Environmental  Impact 
Statement,  the  first  WM  ROD,  the  first 
and  second  revised  WM  RODs,  the 
WIPP  disposal  ROD.  and  this  revised 
WM  ROD  are  available  from:  The  Center 
for  Environmental  Management 
Information.  P.O.  Box  23769. 
Washington.  DC  20026-3769. 
Telephone:  1-800-736-3282  (in 
Washington,  DC:  202-863-5084). 
For  copies  of  the  Environmental 
Assessment  for  the  Battelle  Columbus 
Laboratories  Decommissioning  Project, 
June  1990,  and  further  information 
about  the  management  of  TRU  waste  at 
the  Battelle  West  Jefferson  Site,  contact: 
Mr.  Thomas  A.  Baillieul,  Columbus 
Environmental  Management  Project, 
U.S.  Department  of  Energy,  P.O.  Box 
200,  West  Jefferson,  OH  43162, 
Telephone:  614-424-3559. 

For  copies  of  the  draft  Enviroimiental 
Assessment  for  Cleanup  and  Closure  of 
the  Energy  Technology  Engineering 
.    Center,  January  2002,  and  further 
information  about  the  management  of 
TRU  waste  at  ETEC,  contact:  Ms.  Mary 
Gross,  Oakland  Operations  Office,  U.S. 
Department  of  Energy,  1301  Clay  Street, 
Room  700N,  Oakland,  CA  94612, 
Telephone:  510-637-1629. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information  on  the  disposal  of 


TRU  waste  at  WIPP.  contact:  Ms.  Lynne 
Smith,  U.S.  Department  of  Energy,  WIPP 
Office  EM-23.  Office  of  Environmental 
Management.  19001  Germantown  Road. 
Germantown.  MD  20874,  Telephone: 
301-903^688. 

For  further  information  on  Hanford 
site  TRU  operations,  contact:  Mr.  Todd 
Shrader,  U.S.  Department  of  Energy, 
Richland  Operations  Office.  P.O.  Box 
550.  MSIN  A6-38.  Richland.  WA  99352. 
Telephone:  509-376-2725. 

For  information  on  DOE's  National 
Environmental  Policy  Act  (NEPA) 
process,  contact:  Ms.  Carol  Borgstrom. 
Director.  Office  of  NEPA  Pohcy  and 
Compliance  (EH-42).  U.S.  Department 
of  Energy.  1000  Independence  Avenue, 
SW.,  Washington.  DC  20585.  Telephone 
202-586-4600.  or  leave  a  message  at  1- 
800-472-2756. 
SUPPLEMENTARY  INFORMATION:^ 

L  Background 

The  WM  PEIS  evaluated  the  potential 
environmental  impacts  of  treating  and 
storing  TRU  waste  at  DOE  generator 
sites  and  at  DOE  sites,  such  as  Hanford, 
where  this  waste  could  be  consolidated 
on  a  regional  or  centralized  basis.  In  the 
WM  PEIS  ROD  for  TRU  waste.  DOE 
selected  the  Decentralized  Alternative, 
stating  that  "each  of  the  Department's 
sites  that  currently  has  or  will  generate 
TRU  waste  will  prepare  and  store  its 
waste  on  site"  prior  to  shipment  to 
WIPP.'  The  WM  PEIS  ROD  also  noted 
that  "in  the  future,  the  Department  may 
decide  to  ship  transuranic  wastes  from 
sites  where  it  may  be  impractical  to 
prepare  them  for  disposal  to  sites  where 
DOE  has  or  will  have  the  necessary 
capability."  The  WM  PEIS  ROD  stated 
that  the  sites  that  could  receive  TRU 
waste  shipments  from  other  sites  were 
the  Idaho  National  Engineering  and 
Environmental  Laboratory,  the  Oak 
Ridge  National  Laboratory,  the 
Savaimah  River  Site,  and  the  Hanford 
Site,  and  that  such  decisions  would  be 
subject  to  appropriate  review  under 
NEPA. 

TRU  waste  is  waste  that  contains 
alpha  particle-emitting  radionuclides 
with  atomic  numbers  greater  than  that 
of  uranium  (92)  and  half-lives  greater 
than  20  years  in  concentrations  greater 
than  100  nanocuries  per  gram.  TRU 
waste  is  classified  according  to  the 
radiation  dose  at  a  package  surface. 
Contact-handled  TRU  waste  has  a 
radiation  dose  rate  at  a  package  surface 
of  200  millirem  per  hour  or  less;  this 


'  The  only  exception  to  this  decision  was  the 
Sandia  National  Latwraton-  in  New  Mexico,  which 
will  ship  its  TRU  waste  to  the  Los  Alamos  National 
Laboratory  for  disposal  preparation  and  storage 
before  disposal  at  WIPP, 
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waste  can  safely  be  handled  directly  by 
personnel.  Remote-handled  TRU  waste 
has  a  radiation  dose  rate  at  a  package 
surface  greater  than  200  millirem  per 
hour,  and  must  be  handled  remotely 
(e.g.,  with  machinery  designed  to  shield 
workers  from  radiation).  Some  TRU 
wastes  are  mixed  with  polvchlorinated 
biphenyls  (PCBs).^ 

WIPP  is  not  currently  authorized  by 
the  State  of  New  Mexico  to  accept 
remote-handed  TRU  waste  for  disposal. 
However,  DOE  submitted  a  request  for 
an  amendment  of  its  operating  permit  to 
include  remote-handled  TRU  waste  on 
June  28,  2002.  The  approval  process  for 
the  permit  amendment  is  expected  to 
take  approximately  2  years.  DOE 
currently  expects  to  begin  shipping 
remote-handled  TRU  waste  to  WIPP  in 
late  2004  or  2005. 

Battelle  West  Jefferson  North  Site 

DOE  is  contractually  responsible  for 
the  disposal  of  approximately  27  cubic 
meters  of  contact-  and  remote-handled 
TRU  waste  generated  as  part  of  the 
cleanup  of  the  Battelle  West  Jefferson 
North  Site.  This  waste  consists  of 
sample  residues,  anahlical  equipment, 
and  hot  cell  fixtures  that  became  highly 
contaminated  during  several  decades  of 
metallurgical  and  nuclear  fuel  research. 
The  remote-handled  waste  is  currentlv 
being  characterized  and  packaged  into 
approximately  115  55-gallon  drums. 
These  packaged  drums  will  meet  or 
exceed  the  draft  Waste  Acceptance 
Criteria  for  disposal  of  remote-handled 
TRU  waste  at  WIPP  before  it  will  be 
shipped  to  the  Hanford  Site.  The 
contact-handled  TRU  waste  from  an 
earlier  decommissioning  of  a  former 
plutonium  laboratory'  at  the  site,  (up  to 
10  drums,  i.e..  approximately  2  cubic 
meters)  will  require  final  packaging  and 
disposal  certification  at  a  site  with  the 
necessary  handling  capabilities  for  this 
type  of  material. 

As  part  of  the  closeout  of  its  nuclear 
materials  research  contract,  the 
Department  of  Energy  is  assisting  in  the 
remediation  of  the  site.  Although  the 
West  Jefferson  facility  is  privately 
owned,  contract  terms  specify  that  all 
radioactive  waste  generated  during  the 
facility  cleanup  is  "DOE-owned"  for  the 
purposes  of  disposal.  The  site's  TRU 
waste  is  being  stored  in  shielded 
holding  areas  within  the  hot  cell 
building,  one  of  three  buildings  slated 
for  demolition.  In  order  to  meet  the 
site's  schedule  for  building  demolition, 
removal  of  the  stored  TRU  waste  must 


■*  DOE  has  applied  to  the  Environmental 
Protection  Agency  to  designate  WIPP  as  a  chemical 
waste  landfill,  so  that  WIPP  can  dispose  of  PC:B- 
contaminated  TRU  waste. 


begin  by  the  summer  of  2002  and  be 
completed  within  12  months,  well  in 
advance  of  DOE 's  anticipated  timeframe 
(late  2004  or  2005)  for  commencing 
shipments  of  remote-handled  TRU 
waste  to  WIPP. 

Continued  storage  of  the  TRU  waste 
elsewhere  on  the  West  Jefferson  site 
until  WIPP  is  ready  to  receive  the 
remote-handled  waste  would  require 
construction  of  a  new,  shielded  facility 
licensed  by  the  State  of  Ohio  and  the 
NRC.  Also,  building  a  new  facility 
would  divert  funding  away  from 
necessary  clean-up  activities  and  be 
inconsistent  with  DOE's  goal  of  early 
removal  of  radioactive  waste  from 
privately  owned  sites.  Therefore,  DOE 
needs  to  ship  the  remote-handled  TRU 
waste  to  another  DOE  site  that  has  the 
requisite  remote-handling  and  storage 
capabilities. 

Energy  Technology  Engineering  Center 

DOE  is  responsible  for  the  disposal  of 
1 1  cubic  meters  of  TRU  waste  at  ETEC, 
a  government-owned  complex  of 
buildings  located  on  the  Santa  Susana 
Field  Laboratory  in  southern  California. 
Up  to  9  cubic  meters  of  the  TRU  waste 
are  remote-handled  and  approximately 
2  cubic  meters  are  contact-handled. 
(The  remote-handled  TRU  waste  will  be 
repackaged  and  reduced  in  volume  prior 
to  shipment.  DOE  expects  that  the 
volume  of  remote-handled  TRU  waste  to 
be  shipped  will  be  between  3  and  7 
cubic  meters.  Thus,  the  maximum  TRU 
shipping  volume  is  expected  to  be  about 
9  cubic  meters.) 

The  contact-handled  TRU  waste 
consists  of  solidified  oils  from  the 
decontamination  and  decommissioning 
of  a  nuclear  materials  development 
facility  and  debris  waste  from  the 
decontamination  and  demolition  of 
glove  boxes  used  for  nuclear  fuel 
decladding  and  repackaging  operations. 
The  remote-handled  TRU  waste,  most  of 
which  has  a  low  (approximately  130 
parts  per  million)  concentration  of  PCB 
contaminant,  consists  of  drain  line 
residue  that  accumulated  in  the  Hot 
Laboratory  (Building  020)  drain  line 
system  over  30  years  of  facility 
operation,  and  one  drum  of  debris  waste 
from  the  cleanup  of  the  Hot  Laboratory 
and  a  nuclear  materials  development 
facility.  TRU  wastes  cire  currently  stored 
in  the  Radioactive  Waste  Handling 
Building  at  ETEC. 

The  waste  will  be  packaged  in  26  to 
45  55-gallon  drums  for  shipping 
(approximately  11  drums  of  contact- 
handled  and  15  to  34  drums  of  remote- 
handled  TRU  waste).  Up  to  50  percent 
of  this  contact-handled  TRU  waste 
could  be  determined  to  be  low-level 
radioactive  waste  (LLW)  after  further 


characterization.  ETEC  does  not  have 
the  capability  to  perform  the 
radiological  characterization  that  is 
required  to  identify  any  non-TRU  drums 
and  remove  them  from  the  waste  stream. 
In  addition,  ETEC  does  not  have  the 
capability  to  certify  that  the  contact- 
handled  TRU  waste  meets  the  present 
WIPP  Waste  Acceptance  Criteria.  For 
these  reasons,  ETEC  cannot  currently 
ship  its  contact-handled  TRU  waste 
directly  to  WIPP. 

ETEC  is  operated  by  Rocketdyne 
Propulsion  &  Power,  a  division  of  The 
Boeing  Company,  which  owns  the  Santa 
Susana  Field  Laboratory  land.  DOE  has 
determined  that  ETEC  is  surplus  to  its 
current  needs.  DOE  intends  to  remove 
all  radioactive  materials  and  waste 
resulting  from  DOE  activities  at  ETEC 
and  turn  the  site  over  to  Rocketdyne  in 
2006.  In  January  2002,  DOE  issued  a 
draft  Envirorunental  Assessment  for 
Cleanup  and  Closure  of  the  Energy 
Technology  Engineering  Center  (DOE/ 
EA-1345)  that  describes  the  cleanup, 
decommissioning,  and  demolition  of  the 
remaining  facilities  at  ETEC. 

Developing  the  ability  at  ETEC  to 
certify  the  contact-handled  TRU  waste 
as  meeting  the  WIPP  Waste  Acceptance 
Criteria  would  require  the  construction 
of  a  new  radiological  facility  or  use  of 
a  mobile  vendor  to  certify  the  waste.  It 
would  be  impractical  to  construct  and 
then  to  decontaminate  and  remove  a 
radioactive  waste  management  facility 
at  the  Santa  Susana  Field  Laboratory, 
and  mobile  vendors  are  not  capable  of 
certifying  all  of  the  ETEC  contact- 
handled  TRU  waste. '  Therefore,  DOE 
needs  to  ship  the  contact-handled  TRU 
waste  to  another  DOE  site  for 
characterization  and  packaging  in 
accordance  with  the  WIPP  Waste 
Acceptance  Criteria. 

Storage  of  remote-handled  TRU  waste 
elsewhere  at  ETEC  until  it  could  be  sent 
to  WIPP  would  require  construction  of 
a  new  storage  facility.  Further,  ETEC 
does  not  have  the  capability  to 
characterize  and  prepare  the  remote- 
handled  TRU  waste  for  shipment  to 
WIPP.  Building  a  facility  with  these 
capabilities  would  be  impractical, 
would  divert  fimding  away  from 
necessary  clean-up  activities,  emd  would 
be  inconsistent  with  DOE's  goal  of  early 
removal  of  radioactive  waste  from 
privately  owned  sites.  Therefore,  DOE 
needs  to  ship  the  remote-handled  TRU 
waste  to  another  DOE  site  that  has  the 
requisite  capabilities  for  storing  this 
waste  and  preparing  it  for  eventual 


'  Some  of  the  contact-handled  TRU  waste  is 
homogeneous  arid  will  require  coring  and  sampling 
in  order  to  be  certified  as  meeting  the  WIPP  Waste 
Acceptance  Criteria.  Mobile  vendors  do  not  have 
this  capability. 
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shipment  to  WIPP.  As  requested  by  the 
U.S.  Environmental  Protection  Agency 
(EPA),  DOE  has  initiated  discussions 
with  EPA  prior  to  the  packaging  of  this 
waste  for  shipment  to  Hanford.'* 

n.  Decision 

Battelle  West  Jefferson  North  Site 

DOE  has  decided  to  transfer 
approximately  27  cubic  meters 
(approximately  125  55-gaUon  drums)  of 
contact-  and  remote-handled  TRU  waste 
from  the  West  Jefferson  site  to  the  DOE 
Hanford  Site  for  storage  prior  to 
disposal  at  WIPP.  DOE  will  ship  this 
TRU  waste  in  NRC-licensed  Type  B 
truck-mounted  casks  that  are 
specifically  certified  for  the  West 
Jefferson  TRU  wastes.  Approximately  15 
truck  shipments  will  be  required  to 
transfer  the  inventory  of  packaged  TRU 
waste  to  Hanford.  The  shipments  are 
•  expected  to  commence  in  siunmer  of 
2002  and  to  be  completed  within  12 
months.  Onsite  activities  will  involve 
packaging  the  waste  for  shipment  and 
loading  trucks  for  transport. 

Energy  Technology  Engineering  Center 

DOE  has  decided  to  transfer  up  to  9 
cubic  meters  of  TRU  waste  (26  to  45  55- 
gallon  drums),  of  which  most  of  the 
remote-handled  TRU  waste  has  a  low 
(approximately  130  parts  per  million) 
concentration  of  PCB  contaminant,  from 
ETEC  to  the  DOE  Hanford  Site  for 
storage  prior  to  planned  disposal  at 
WIPP.  DOE  will  ship  this  waste  in  NRC- 
licensed  Type  B  truck-mounted  casks 
that  will  be  specifically  certified  for  the 
ETEC  TRU  wastes.  Up  to  five  casks  will 
be  required  to  transfer  the  inventory  of 
packaged  TRU  waste  to  the  receiving 
site  in  1  to  5  shipments,  depending  on 
the  volume  of  ETEC  waste  that  can  be 
placed  in  each  cask  and  the  number  of 
casks  that  can  be  transported  per 
shipment.  DOE  intends  to  complete  the 
shipments  over  a  12-month  period. 
Onsite  activities  will  involve  packaging 
the  waste  for  shipment  and  loading 
trucks  for  transport.  However,  DOE  will 
continue  its  consultation  with  EPA 
before  packaging  the  waste  for  transport. 

Hanford  Site 

The  Hanford  Site,  located  in 
Washington  State  near  Richland,  has  an 
established  radioactive  waste 
management  capability  in  the  central 
plateau  of  the  586-square  mile  (1,520- 

square  kilometer)  reservation.  At 

Hanford,  the  West  Jefferson  and  ETEC 
TRU  remote-handled  waste  will  be 
stored  in  shielded  containers  at  the 
solid  radioactive  and  mixed  waste 


■>  Letter  dated  February  28,  2002.  from  [ohn  H. 
Smith,  EPA,  to  Lynne  Smith,  DOE  WIPP  Director. 


management  complex  located  in  the  200 
West  Area  of  the  site  until  it  can  be 
accepted  at  WIPP.  ETEC  and  West 
Jefferson  contact-handled  TRU  waste 
will  be  assayed  at  Hanford,  and  any 
fraction  determined  to  be  LLW  will  be 
disposed  of  at  Hanford.  Both  ETEC  (also 
known  as  Rocketdyne  on  Hanford 's 
approved  generator's  list)  and  West 
Jefferson  are  currently  approved 
generator  sites  for  disposal  of  LLW  at 
Hanford.  The  remaining  fraction 
determined  to  be  contact-handled  TRU 
waste  will  be  packaged,  certified  to  meet 
the  WIPP  Waste  Acceptance  Criteria, 
and  shipped  to  WIPP  for  disposal. 

m.  Basis  for  the  Decision 

DOE  needs  to  begin  shipping  its  TRU 
waste  from  the  West  Jefferson  and  ETEC 
sites  in  the  near  future  in  order  to  meet 
the  Department's  timetables  for  cleanup 
of  contaminated  buildings  at  these  sites. 
However,  the  TRU  waste  at  both  sites  is 
predominantly  remote-handled  TRU 
waste,  which  caimot  presently  be 
accepted  at  WIPP  for  disposal. ; 
Constructing  new  facilities  to  continue 
onsite  storage  until  the  waste  could  be 
accepted  at  WIPP  (estimated  to  be 
approximately  late  2004  or  2005)  would 
be  costly,  and  would  divert  funds  from 
decontamination  and  decommissioning 
activities.  Constructing  new  storage 
capacity  would  also  be  contrary  to  the 
DOE's  goal  of  early  removal  of 
radioactive  waste  from  privately  owned 
sites. 

DOE's  Hanford  Site  offers  a  practical, 
safe,  and  secure  location  for  storing  the 
wastes  from  West  Jefferson  and  ETEC. 
Hanford  also  has  a  WIPP-approved 
program  for  certifying  contact-handled 
TRU  waste  for  disposal.  Comparatively 
large  volumes  of  remote-  and  contact- 
handled  TRU  waste  (including  PCB- 
commingled  TRU  waste)  have  been  and 
are  being  managed  at  Hanford,  which 
has  trained  waste  management 
personnel  and  storage  capacity  for  TRU 
waste  at  the  200  Area  waste 
management  complex.  No  new  storage 
facilities  would  be  needed  at  any  of  the 
three  sites;  thus,  the  potential  cost  and 
health  and  environmental  impacts 
associated  with  building  new  facilities 
at  the  two  small  sites,  including  a 
capability  at  ETEC  to  characterize  and 
prepare  its  remote-handled  TRU  waste, 
would  be  avoided. 

Hanford's  program  for  certifying  and 
shipping  contact-handled  TRU  waste 
according  to  WIPPs  Waste  Acceptance 
Criteria  and  applicable  state  and  federal 
regulations  is  operational.  The  site's 
plaiming  for  facilities  and  operations  to 
characterize,  certify  and  package 
remote-handled  TRU  waste  is  also  well 


underway."'  Using  Hanford's  capabilities 
to  certify  and  ship  the  West  Jefferson 
and  ETEC  TRU  waste  to  WIPP  will 
avoid  the  cost  of  establishing  such 
capabilities  at  the  two  small  sites. 

DOE's  previous  analyses  under  the 
National  Environmental  Policv  Act  (WM 
PEIS,  WIPP  SEIS-II.  and  the 
Environmental  Assessment  for  Battelle 
Columbus  Laboratories 
Decommissioning  Project  (DOE/EA- 
0433,  June  1990))  indicate  that  the 
potential  health  and  environmental 
impacts  of  shipping  a  total  of 
approximately  36  cubic  meters  of  TRU 
waste  from  West  Jefferson  and  ETEC  to 
Hanford  would  be  very  small.  Further, 
based  on  its  review  of  the  previous 
NEPA  documents,  DOE  found  that  it  is 
clear  that  its  decision  to  ship  TRU  waste 
from  the  Battelle  West  Jefferson  Site  and 
ETEC  to  Hanford,  for  storage  and 
subsequent  disposal  at  WIPP,  is  not  a 
substantial  change  to  the  proposed 
action  analyzed  in  the  previous  NEPA 
documentation  relevant  to 
environmental  concerns,  and  that  there 
are  no  significant  new  circumstances  or 
information  relevant  to  environmental 
concerns  and  bearing  on  the  proposed 
action  or  its  impacts.  Therefore,  DOE 
concluded  that  additional  NEPA  review 
is  not  required  under  40  CFR  1502.9(c) 
or  10  CFR  1021.314  to  implement  this 

Although  the  WM  PEIS  did  not 
analyze  the  onsite  impacts  of  preparing 
all  of  the  TRU  waste  that  DOE  now  has 
decided  to  ship  off  site  from  West 
Jefferson  (identified  as  Battelle 
Columbus  or  BCL  in  the  WM  PEIS)  and 
ETEC,  the  inventory  data  for  West 
Jefferson  (580  cubic  meters)  and  ETEC 
(9  cubic  meters)  were  included  and 
those  impacts  were  analyzed  in  the 
WIPP  SEIS-II.  The  onsite  health  and 
environmental  impacts  of  preparing  the 
West  Jefferson  (identified  as  Battelle 
Columbus  or  BCL  in  the  WIPP  SEIS-II) 
and  ETEC  wastes  for  offsite  shipment 
were  very  small  (see  WIPP  SEIS-II. 
Sections'5.1.9,  5.1.10.  and  5.1.11).  and 
the  impacts  of  the  voliunes  of  TRU 
waste  that  DOE  has  now  decided  to  ship 
will  be  within  the  impacts  identified  in 
the  WIPP  SEIS-II. 

Although  the  WM  PEIS  did  not 
identify  specific  transportation  corridor 
impacts  between  the  West  Jefferson  or 
ETEC  sites  and  the  Hanford  Site,  the 
WM  PEIS  analyzed  a  centralized 
alternative  under  which  approximately 
700  cubic  meters  of  remote-handled 


•The  Hanford  Site  is  currentlv  analvzing 
additional  facilities  to  characterize  and  prepart' 
remote-handled  TRL'  waste  in  the  Draft  Hanford 
Site  .Solid  (Radioactive  and  Hazardous)  Wa.ste 
Program  Environmental  Impact  Statement  (DOF/ 
E1S-0286D.  April  2002.  Richland  Operations) 
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TRU  waste  and  1,700  cubic  meters  of 
contact-handled  TRU  waste  would  be 
transported  from  offsite  DOE  generator 
sites  to  Hanford  over  20  years  (see  WM 
PEIS,  Table  8.1-1  and  Section  8.3.4). 
The  potential  risks  associated  with 
transportation  (including  routine  and 
accident  conditions)  of  the  total  of 
approximately  36  total  cubic  meters  that 
DOE  has  now  decided  to  ship  would  be 
small  and  much  less  than  the 
transportation  impacts  (including 
routine  and  accident  risks)  identified  in 
the  WM  PEIS  (see  WM  PEIS,  Sections 
8.4.2,  8.7.5,  and  8.10.1.1).  In  addition, 
the  WIPP  SEIS-II  specifically  analyzed 
transportation  corridor  impacts  between 
ETEC  and  Hanford,  which  were  small 
(see  WIPP  SEIS-II,  Section  5.1.8).  The 
volume  of  ETEC  waste  currently 
projected  to  be  shipped  to  Hanford  after 
volume  reduction  (11  cubic  meters  to  9 
cubic  meters)  is  identical  to  that 
analyzed  in  the  WIPP  SEIS  II  (see  WIPP 
SEIS-II,  Table  2-2). 

In  addition,  the  Environmental 
Assessment  for  Battelle  Columbus 
Laboratories  Decommissioning  Project 
identified  transportation  corridor 
impacts  between  West  Jefferson  and 
Hanford  for  shipping  1,800  cubic  meters 
of  TRU  waste  over  a  period  of  2  years 
and  also  found  that  the  potential 
impacts  would  be  very  small.  The  27 
cubic  meters  of  West  Jefferson  waste 
DOE  has  now  decided  to  ship,  and  thus 
the  potential  transportation  corridor 
impacts,  would  be  substantially  less 
than  those  identified  in  the 
enviroiunental  assessment. 

The  WM  PEIS  analyzed  the  onsite 
impacts  at  Hanford  of  storing, 
characterizing,  and  preparing  up  to 
17,000  cubic  meters  of  remote-handled 
TRU  waste  and  38,000  cubic  meters  of 
contact-handled  TRU  waste  for 
shipment  to  WIPP  (TRU  waste  generated 
at  Hanford  and  TRU  waste  shipped  to 
Hanford  from  offsite  generators 
[Lawrence  Berkeley  Laboratory, 
Lawrence  Livermore  National 
Laboratory,  Idaho  National  Engineering 
and  Enviroimiental  Laboratory,  and  Los 
Alamos  National  Laboratory])  (see  WM 
PEIS,  Table  8.1-1  and  Section  8.3.4). 
The  health  and  environmental  impacts 
of  managing  these  volumes  of  waste  at 
Hanford  were  small  (see  WM  PEIS, 
Volume  II,  Site  Data  Tables,  Section 
n.5.3).  Although  the  WM  PEIS  did  not 
analyze  the  specific  waste  inventory  at 
West  Jefferson  and  ETEC  that  DOE  has 
now  decided  to  ship  to  Hanford 
(approximately  36  cubic  meters  total), 
the  characteristics  of  the  West  Jefferson 
and  ETEC  wastes  are  similar  to  the  TRU 
wastes  analyzed  in  the  WM  PEIS  at 
Hanford.  Further,  the  waste  volumes  to 
be  shipped  to  Hanford  would  represent 


a  very  small  fraction  of  the  total  contact- 
and  remote-handled  TRU  waste  to  be 
prepared  at  Hanford  for  shipment  to 
WIPP  (0.07  percent)  as  analyzed  in  the 
WM  PEIS. 

For  the  reasons  stated  above,  DOE  is 
revising  its  earlier  decision  and  will 
transfer  approximately  27  cubic  meters 
of  TRU  waste  from  the  West  Jefferson 
site  and  approximately  9  cubic  meters  of 
TRU  waste  from  the  ETEC  site  to 
Hanford  for  storage  until  certification 
and  shipment  to  WIPP  for  disposal. 
Low-level  waste  (if  any)  identified 
during  the  certification  process  will  be 
disposed  of  at  Hanford  according  to 
existing  procedures. 

Issued  in  Washington,  DC,  this  27th  day  of 
August,  2002. 

Jessie  Hill  Roberson, 

Assistant  Secretary  for  Environmental 
Management. 

|FR  Doc.  02-22698  Filed  9-5-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2236-002] 

Ameren  Services  Company;  Notice  of 
Filing 

.•\ugust  27,  2002. 

Take  notice  that  on  August  22,  2002, 
Ameren  Services  Company  (ASC) 
tendered  for  filing  an  unexecuted 
Network  Integration  Transmission 
Service  Agreement  and  Network 
Operating  Agreement  between  ASC  and 
Southwestern  Electric  Cooperative,  Inc. 
ASC  asserts  that  the  purpose  of  the 
Agreement  is  to  replace  the  unexecuted 
Agreements  in  Docket  No.  ER02-2236- 
000  with  the  revised  unexecuted 
Agreements  with  Cinergy  Power 
Marketing,  as  agent  for  Southwestern 
Electric  Cooperative,  Inc. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 


designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e- Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  September  12,  2002. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-22660  Filed  9-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federai  Energy  Regulatory 
Commission 

[Docket^o.  ER02-1 688-002] 

Central  Illinois  Generation,  Inc.;  Notice 
of  Filing 

August  30,  2002. 

Take  notice  that  on  August  27,  2002, 
Central  Illinois  Generation  (CIGI) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  additional  information  to 
support  CIGI's  Application  for  Market- 
Based  Rate  Authority,  Waivers  and 
Acceptance  of  Power  Supply  and 
Interconnection  Agreements  filed  on 
May  1,  2002,  as  supplemented  on  June 
14,  2002,  in  Docket  No.  ER02-1 688-000. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
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Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nmnber 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  9,  2002. 
Magalie  R.  Salas, 
Secretary. 
IFR  Doc.  02-2271S  Filed  9-5-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-429-000] 

Enbridge  Pipelines  (AlaTenn)  inc.; 
Notice  of  Request  Under  Blanlcet 
Auttiorizatlon 

August  30,  2002. 

Take  notice  that  on  August  23,  2002, 
Enbridge  Pipelines  (AlaTenn)  Inc. 
(AlaTeim),  1100  Louisiana,  Suite  3300, 
Houston,  Texas  77002,  filed  in  Docket 
No.  CP02-429-000,  a  request  pursuant 
to  157.205  and  157.211(a)(2)  (18  CFR 
Sections  157.205  and  157.211(a)(2))  of 
the  Commission's  Regulations  imder  the 
Natural  Gas  Act  (NGA),  for 
authorization  to  construct  and  operate  a 
new  delivery  point  facilities  to  serve  an 
end-user  in  Madison  County,  Alabama 
under  AlaTerm's  blanket  certificate 
issued  in  Docket  No.  CP85-359-000,  all 
as  more  fully  set  forth  in  the  application 
which  is  on  file  with  the  Commission 
and  open  to  public  inspection.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Specifically,  AlaTenn  states  that  it  is 
seeking  authority  to  construct,  own  and 
operate  new  delivery  point  facilities  on 
its  existing  12-inch  Mainline  and  10- 
inch  Loop  Line  to  accommodate  natural 
gas  deliveries  to  Metal  Working 
Products,  a  division  of  TDY  Industries, 
Inc.  (MWP),  in  Madison  County, 
Alabama.  AlaTenn  states  that  MWP 
presently  receives  its  natural  gas  service 
fixim  Himtsville  Utilities,  the  local 


distribution  company.  According  to 
AlaTenn,  the  proposed  facilities  will  be 
used  to  transport  up  to  1,200  Dth  of 
natural  gas  per  day  on  a  firm  basis  to 
MWP,  which  will  be  within  AlaTenn  s 
certificated  level  of  services.  AlaTenn 
further  states  that  it  will  provide  such 
firm  transportation  service  on  behalf  of 
its  marketing  affiliate,  Enbridge 
Marketing  (US)  hic.  under  its  existing 
authorized  FT  Rate  Schedule,  and 
within  certificated  entitlements. 
According  to  AlaTenn,  the  proposed 
facilities  will  not  have  an  impact  on 
AlaTeim's  peak  day  deliveries,  and  that 
it  has  sufficient  capacity  to  render  the 
proposed  transportation  service  without 
detriment  or  disadvantage  to  its  existing 
customers.  AlaTenn  states  that  the  total 
estimated  cost  of  the  proposed  facilities 
is  $71,490,  will  be  totally  reimbursed  by 
MWP,  and  that  the  volumes  will  be 
transported  under  AlaTenn's  blanket 
certificate  issued  in  Docket  No.  CP89- 
2201-000. 

Any  questions  concerning  this  request 
may  be  directed  to  Claudia  SchruU, 
Director  of  Regulatory  Affairs,  Enbridge 
Pipelines  (AlaTenn)  Inc.,  1100 
Louisiana,  Suite  3300,  Houston,  Texas 
77002  at  (713)  821-2045. 

Any  person  or  the  Commission's  staff 
may,  within  45  days  after  issuance  of 
the  instant  notice  by  the  Commission, 
file  pursuant  to  Rule  214  of  the 
Commission's  Procediu-al  Rules  (18  CFR 
385.214)  a  motion  to  intervene  or  notice 
of  intervention  and,  pursuant  to  Section 
157.205  of  the  Regulations  under  the 
Natural  Gas  Act  (18  CFR  157.205),  a 
protest  to  the  request.  If  no  protest  is 
filed  within  the  time  allowed  therefor, 
the  proposed  activity  shall  be  deemed  to 
be  authorized  effective  the  day  after  the 
time  allowed  for  filing  a  protest.  If  a 
protest  is  filed  and  not  withdrawn 
within  30  days  after  the  allowed  time 
for  filing  a  protest,  the  instant  request 
shall  be  treated  as  an  application  for 
authorization  pursuant  to  Section  7  of 
the  Natural  Gas  Act. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385. 2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22707  Filed  9-5-02;  8:45  am] 
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FEDERAL  ENERGY  REGULATORY 
COMMISSION 

[Docket  No.  CP02-427-000] 

Honeoye  Storage  Corporation;  Notice 
of  Application 

August  30.  2002. 

Take  notice  that  on  August  20,  2002. 
Honeoye  Storage  Corporation 
(Honeoye),  c/o  HALLC,  55  Union  Street. 
4th  Floor,  Boston,  Massachusetts  02108, 
filed  an  application  in  the  above 
captioned  docket  seeking  a  certificate  of 
public  convenience  and  necessity  and 
related  authorizations  pursuant  to 
Section  7  of  the  Natural  Gas  Act  (NGA), 
as  amended,  and  the  Commission's 
Rules  and  Regulations  thereunder. 
Honeoye's  application  requests  that  the 
Commission  issue  an  order  authorizing 
Honeoye  to  make  a  well  modification 
and  increase  the  Maximum  Allowable 
Operating  Pressure  (MAOP)  of  its 
compressor  station  and  field  gathering 
system  as  described  in  the  application. 
This  filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Any  questions 
regarding  this  application  should  be 
directed  to  Richard  A.  Norman,  Vice- 
President,  Honeoye  Storage  Corporation, 
c/o  EHALLC,  55  Union  Street.  4th  Floor, 
Boston,  MA  02108  (617)  367-0032. 

Honeoye's  application  states  that  it 
does  not  seek  to  increase  the  existing 
certificated  storage  capacity  or 
injection/withdrawal  deliverability  of 
its  facility.  Honeoye  also  indicated  that 
the  proposed  activities  will  improve 
operational  efficiency  of  its  storage 
reservoir  located  in  Ontario  County, 
New  York  within  existing  certificated 
limits.  Honeoye  asserts  that  while  it  has 
met  all  of  its  service  obligations,  it  is 
unable  to  completely  fill  the  storage 
reservoir  during  the  injection  cycle  to  its 
certificated  capacity  because  of  limits 
on  the  existing  MAOP.  In  addition. 
Honeoye  states  that  it  has  experienced 
a  decline  in  deliverability  during  late 
stages  of  withdrawal  fi'om  the  Honeoye 
facility  because  of  the  installation  of 
smaller  casing/tubing  sizes  in  certain 
injection/withdrawal  wells. 

Consequently,  Honeoye  proposes  to 
increase  the  MAOP  of  its  compressor 
station  and  field  gathering  system  from 
its  presently  authorized  limit  of  1045 
psia  to  1322  psia  to  improve  injection 
rates  during  late  stages  of  injection. 
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Honeoye  further  proposes  to  laterally 
extend  the  existing  Roberts  #3  injection/ 
withdrawal  well  in  order  to  enhance 
deliverability  during  the  withdrawal 
season.  Honeoye  states  that  these 
modifications  will  enhance  the  injection 
and  withdrawal  capability  of  the 
Honeoye  facility  while  permitting 
Honeoye  to  remain  within  its 
certificated  limitation  of  Maximum 
Quantity  Stored  of  6,718.4  MDth  and 
Maximum  Daily  Withdrawal  Quantity  of 
55,880  MDth/d.  The  cost  of  the 
proposed  project  is  $548,500,  which 
will  be  financed  with  funds  on  hand, 
funds  generated  internally,  borrowing 
under  revolving  credit  agreements,  or 
short-term  financing  which  will  be 
rolled  into  permanent  financing. 

Honeoye  states  that  all  proposed  work 
will  be  completed  on  or  beneath  land 
and  existing  right  of  ways  and  leases 
which  it  now  owns,  and  therefore, 
Honeoye  indicates  that  this  application 
does  not  require  the  exercise  of  the  right 
of  eminent  domain. 

There  are  two  ways  to  become 
involved  in  the  Conmiission's  review  of 
this  project.  First  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  23, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  Washington, 
DC  20426,  a  motion  to  intervene  in 
accordance  with  the  requirements  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.214  or  385.211) 
and  the  Regulations  under  the  NGA  {18 
CFR  157.10).  A  person  obtaining  party 
status  will  be  placed  on  the  service  list 
maintained  by  the  Secretary  of  the 
Commission  and  will  receive  copies  of 
all  documents  filed  by  the  applicant  and 
by  all  other  parties.  A  party  must  submit 
14  copies  of  filings  made  with  the 
Commission  and  must  mail  a  copy  to 
the  applicant  and  to  every  other  party  in 
the  proceedings.  Only  parties  to  the 
proceedings  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 


Persons  who  wish  to  comment  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22705  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 25-000] 

KeySpan  Energy  Development 
Corporation,  KeySpan-Ravenswood, 
LLC,  New  York  Power  Authority, 
Electric  Power  Supply  Association  and 
Independent  Power  Producers  of  New 
York,  Inc.,  Complainants  v.  New  York 
Independent  System  Operator,  Inc., 
Respondent;  Notice  of  Complaint 

August  30,  2002. 

Take  notice  that  on  August  28,  2002, 
KeySpan  Energy  Development 
Corporation,  KeySpan-Ravenswood, 
LLC,  the  New  York  Power  Authority, 
Electric  Power  Supply  Association  and 
Independent  Power  Producers  of  New 
York,  Inc.  filed  a  Complaint  against  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  requesting  that 
the  Federal  Energy  Regulatory 
Commission  direct  the  NYISO  to  (1) 
prepare  a  revised  Cost  Allocation  Report 
for  the  Class  of  2001  that  complies  with 
the  NYISO  Open  Access  Transmission 
Tariff  with  revised  allocations  of  the 
cost  of  system  upgrade  facilities  and  (2) 
prepare  cost  allocation  reports  for 
succeeding  yeais  in  compliance  with 
the  Commission's  decision  in  this 
proceeding. 

Any  person  desiring  to  be  heard  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC. 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestemts  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  The 
answer  to  the  complaint  and  all 
conunents,  interventions  or  protests 
must  be  filed  on  or  before  September  17, 
2002.  This  filing  is  available  for  review 
at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY.  (202)  208-1659.  Jhe  answer  to  the 
complaint,  comments,  protests  and 
inteFventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
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Conunission  strongly  encourages 
electronic  filings. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22708  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisskm 

[Docket  No.  RP02-505-0001 

Kinder  Morgan  Interstate  Gas 
Transmission  LLC;  Notice  of  Tariff 
Filing 

August  30,  2002. 

Take  notice  that  on  August  28,  2002, 
Kinder  Morgan  Interstate  Gas 
Transmission  LLC  (KMIGT)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Fourth  Revised  Voltune  No.  1-B, 
Second  Revised  Sheet  No.  54A  and 
Original  Sheet  No.  54B  ,  to  be  effective 
October  1,2002. 

KMIGT  states  that  the  purpose  of  this 
filing  is  to  revise  the  provisions  of 
KMIGT's  Tariff  in  the  General  Terms 
and  Conditions  (GT&C)  relating  to 
capacity  releases  by  shippers  which  are 
not  creditworthy  or  which  become 
noncreditworthy. 

KMIGT  states  that  a  copy  of  this  filing 
has  been  served  upon  all  of  its 
customers  and  affected  state 
commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Conunission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http-.f/ 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 


encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22721  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  23.  2002. 

Magalie  R.  Salas, 

Secretar)'. 

|FR  Doc.  02-22720  Filed  9-5-02:  8:45  am] 

BILUNG  COOe  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  QF92-198-004  and  EL02-124- 
000] 

Lake  Cogen,  Ltd.;  Notice  of  Filing 

August  30,  2002. 

Take  notice  that  on  August  23,  2002, 
Lake  Cogen,  Ltd.  (Applicant)  filed  in  the 
above-referenced  docket  a  request  for  a 
temporary  waiver  of  the  operating  and 
efficiency  standards  for  its  qualifying 
cogeneration  facility  (Facility)  in 
Umatilla,  Florida,  pursuant  to  Section 
292.205(c)  of  the  Commission's 
regulations. 

The  waiver  being  requested  is  for 
calendar  year  2002  due  to  a  reduction  in 
the  amount  of  steam  used  by  the 
Facility's  steam  host.  The  Facility 
supplies  steam  to  a  fruit  processing 
plant  operated  by  Citrus  World. 
Applicant  also  sells  electric  power  to 
Florida  Power  Corporation. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conunission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-201&-000] 

Mkfwest  Independent  Transmis8k>n 
System  Operator,  Inc.;  Notk^e  of  Filing 

August  30,  2002. 

Take  notice  that  on  July  29,  2002. 
Midwest  Independent  Transmission 
System  Operator,  Inc.  (Midwest  ISO) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notice  of  Withdrawal  of 
Filing  of  the  Midwest  ISO  of  its  June  5, 
2002  filing  of  an  Intercormection  and 
Operating  Agreement. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(2D2)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commissions  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
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Comment  Date:  September  9,  2002. 

Magalie  R.  Saias,       | 

Secretary'. 

[FR  Doc.  02-22712  Filed  9-5-02;  8:45  am) 

BtLUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-203a-002] 

Midwest  Independent  Transmission 
System  Operator,  Inc.;  Notice  of  Filing 

August  30.  2002. 

Take  notice  that  on  August  26,  2002. 
the  Midwest  Independent  Transmission 
System  Operator.  Inc.  (Midwest  ISO) 
and  American  Transmission  Company 
LLC  (ATCLLC)  submitted  a  compliance 
filing  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
in  accordance  with  the  Commission's 
August  1.  2002  Order  in  this  proceeding 
to  change  the  liability  limitation 
provisions  in  the  Midwest  ISO  OATT  to 
remove  the  monetary  caps  on  the 
recovery  of  direct  damages  for  ordinars' 
negligence. 

The  Midwest  ISO  states  that  it  has 
served  copies  of  its  filing  upon  each 
person  designated  on  the  official  service 
list  compiled  by  the  Secretary  in  the 
above-captioned  proceeding. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procediu-e  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwn'.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper:  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 


site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 
Comment  Date:  September  16,  2002. 

Magalie  R.  Salas, 

Secretan: 

(FR  Doc.  02-22713  Filed  9-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-428-000] 

Ozaric  Gas  Transmission,  L.L.C.; 
Notice  of  Application 

■August  30.  2002. 

"Take  notice  that  on  August  23,  2002, 
Ozark  Gas  Transmission,  L.L.C.  (Ozark), 
515  Central  Park  Drive,  Suite  600, 
Oklahoma  City,  Oklahoma  73105.  filed 
in  Docket  No.  CP02-428-000,  an 
application  pursuant  to  Section  7(b)  of 
the  Natural  Gas  Act  (NGA),  as  amended, 
and  Part  157  of  the  regulations  of  the 
Federal  Energy  Regulatory  Commission 
(Commission),  for  authorization  to 
abandon  facilities  by  sale  or  transfer  and 
for  a  declaration  that  certain  facilities 
will  be  exempt  gathering  facilities 
following  their  transfer,  all  as  more  fully 
set  forth  in  the  application  which  is  on 
file  with  the  Commission  and  open  to 
public  inspection.  This  filing  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)208-1659. 

Ozark  states  that  it  is  asking  the 
Commission  to  issue  an  order  granting 
permission  and  approval  for  Ozark  to 
abandon  certain  jurisdictional  facilities 
by  sale  to  another  interstate  pipeline  to 
accommodate  service  to  a  new  electric 
generating  facility  currently  under 
construction,  and  to  transfer  certain 
related  lateral  facilities  to  others  which 
are  to  be  non-jurisdictional  gathering 
facilities. 

Specifically,  Ozark  is  seeking 
authorization  to:  (1)  Abandon  by  sale  to 
Reliant  Energy  Gas  Transmission 
Company  (REGT)  a  28.97  mile  segment 
of  Ozark's  interstate  pipeline  system  in 
Pittsburg  and  Latimer  Counties,' 
Oklahoma,  including  certain  associated 
lateral  pipelines  and  facilities  (REGT 
Transferred  Facilities);  and  (2)  to 
abandon  by  transfer  to  Ozark's  gathering 
pipeline  affiliate,  Ozark  Gas  Gathering, 


L.L.C.  (OGG).  the  Moss  Lateral  pipeline 
and  associated  facilities  (Moss  Lateral 
Facilities),  which  are  intercoimected 
with  the  facilities  to  be  sold  to  REGT 
near  milepost  252  of  the  current  Ozark 
mainline  pipeline.  Ozark  states  that  it  is 
also  requesting  a  Commission 
determination  that  the  Moss  Lateral 
Facilities  will  be  gathering  facilities 
exempt  from  NGA  regulation  once  they 
have  been  abandoned  by  Ozark. 

According  to  Ozark.  REGT  intends  to 
use  the  REGT  Transferred  Facilities  to 
deliver  gas  to  the  1,220  MW  Kiamichi 
Energy  Facility  (Kiamichi  Facility),  a 
new.  combined-cycle,  natural  gas-fired 
electric  generating  facility  which  is 
currently  imder  construction  in 
Pittsburg  County  near  Kiowa, 
Oklahoma.  The  Kiamichi  Facility, 
which  is  being  developed  by  Kiowa 
Power  Partners,  LLC.  is  expected  to 
commence  commercial  operation  in 
April  2003. 

As  stated  by  Ozark.  REGT  plans  to 
acquire  the  REGT  Transferred  Facilities, 
to  provide  service  on  the  REGT 
Transferred  Facilities  and  to  perform 
associated  construction  pursuant  to  its 
blanket  construction  certificate  and 
Section  157.208  of  the  Commission's 
Regulations.  REGT  has  informed  Ozark 
that  it  will  file  a  "prior  notice" 
concerning  its  proposed  acquisition  and 
related  construction  shortly  after  the 
Commission  gives  notice  of  Ozark's 
Application. 

Ozark  states  that  the  shippers  whose 
gas  currently  is  transported  through  the 
facilities  Ozark  proposes  to  abandon 
will  not  be  harmed  by  the  proposed 
transaction.  REGT  will  continue  to 
operate  the  REGT  Transferred  Facilities 
and  provide  transportation  access  to  all 
interconnected  producers  and  parties 
purchasing  their  gas.  The  other  facilities 
to  be  abandoned  in  this  proceeding  will 
not  be  retired  as  part  of  Ozark's 
abandoimient  in  this  proceeding;'  these 
facilities  will  continue  to  be  operated, 
albeit  by  OGG,  rather  than  by  Ozark. 
Similarly,  Ozark's  existing  gas 
transmission  operations  will  not  be 
detrimentally  affected.  Following  the 
proposed  abandonments  and  transfers, 
Ozark  states  that  it  will  continue  to 
provide  services  previously  authorized 
by  the  Commission  on  the  remainder  of 
its  pipeline  system,  east  of  the  REGT 
Transferred  Facilities.  There  will  be  no 
reduction  in  the  overall  capacity  of  the 
Ozark  system. 

Ozark  states  that  it  and  REGT  have 
entered  into  an  Agreement  for  Purchase 
and  Sale,  dated  August  2,  2002,  that  will 


■  OGG  does  plan  to  retire  one  interconnection 
which  is  not  currently  being  used  following  the 
transfer  of  the  Moss  Lateral  Facilities. 
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govern  the  sale  of  the  REGT  Transferred 
Facilities. 

Ozark  states  that  it  and  OGG  have 
entered  into  an  Asset  Transfer 
Agreement,  dated  August  22,  2002,  that 
will  govern  the  transfer  of  the  Moss 
Lateral  Facilities,  at  net  book  value, 
from  Ozark  to  OGG. 

It  is  noted  that  the  Kiamichi  Facility 
may  require  natural  gas  transportation 
service  on  Ozark  to  test  its  facilities 
before  the  proposed  abandonment,  sale, 
purchase  and  construction  will  be 
completed.  Accordingly,  to  provide  for 
services  to  the  Kiamichi  Facility  from 
October  1.  2002  until  the  earlier  of  July 
1,  2003  or  the  commercial  operation 
date  of  April  1.  2003,  it  is  explained  that 
Ozark  and  REGT  have  entered  into  an 
interruptible  transportation  service 
agreement  imder  Ozark's  Rate  Schedule 
ITS  for  transportation  of  up  to  240.000 
MMBtu  on  the  Ozark  system.  Similarly, 
to  meet  the  Kiamichi  Facility's  need  for 
firm  service  beginning  on  the  earlier  of 
July  1.  2003.  or  the  conmiercial 
operation  date  of  April  1.  2003.  Ozark 
and  REGT  have  entered  into  a  firm 
transportation  service  agreement  under 
Ozark's  Rate  Schedule  FTS  for 
transportation  of  up  to  240.000  MMBtu 
on  the  Ozark  system. 

Any  questions  concerning  this 
application  may  be  directed  to  James  F. 
Bowe.  Jr..  Hugh  E.  Milliard,  Dewey 
Ballantine  LLP,  1775  Pennsylvania 
Avenue  NW,  Washington.  DC  20006- 
4605.  at  (202)  862-1000  or  fax  (202) 
862-1093;  or  Maria  K.  Adams.  Manager, 
Governmental  Affairs.  Enogex  Inc..  515 
Central  Park  Drive.  Suite  600,  Oklahoma 
City.  OK  73105,  at  (405)  557-5274  or  fax 
(405) 557-7903. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  20. 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE,  Washington.  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
Rules  of  Practice  and  Procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  dociunents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 


However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Conmiission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  conmaent  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  conunent  only 
on  the  environmental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Enviroiunental  commenters  will  be 
placed  on  the  Commission's 
enviroimiental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Commission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

Comments,  protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001  (a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22706  Filed  9-5-02;  8:45  am) 

BIUJNG  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 330-001] 

Pacific  Gas  and  Electric  Company; 
Notice  of  Filing 

August  30,  2002. 

Take  notice  that  on  August  26.  2002. 
Pacific  Gas  and  Electric  Company 
(PG&E)  tendered  for  filing  a  response  to 
FERC's  deficiency  letter  dated  May  17. 
2002,  in  this  docket.  PG&E's  letter 
pertains  to  several  Agreements  filed  on 
March  18,  2002.  including  an  executed 
Generator  Interconnection  Agreement 
(GIA)  to  replace  an  unexecuted 
placeholder  GIA  that  is  part  of  the 
Generator  Special  Facilities  Agreement 
(GSFA),  between  PG&E  and  Los 
Medanos  Energy  Center  LLC  (LMEC) 
and  which  provides  for  Special 
Facilities  and  the  parallel  operation  of 
LMEC's  generating  facility  and  the 
PG&E-owned  electric  system  that  is  on 
file  with  the  Commission  as  Service 
Agreement  No.  8  to  PG&E  Electric  Tariff. 
Sixth  Revised  Volume  No.  5.  In  the 
August  26,  2002  filing  PG&E  included 
additional  information  requested  by 
FERC,  including  a  proposed  crediting 
mechanism  for  network  upgrades. 

Copies  of  this  filing  have  oeen  served 
upon  LMEC,  Calpine  Corporation,  the 
California  Independent  System  Operator 
Corporation,  and  the  California  Public 
Utilities  Commission,  and  the  parties  to 
this  docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington,  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
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via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Conmiission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  16,  2002. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22710  Filed  9-5-02:  8:4.t  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER99-3491-002] 

PPL  Montana,  LLC,  PPL  Colstrip  I, 
LLC,  PPL  Colstrip  II,  LLC;  Notice  of 
Filing 

August  ,30.  2002. 

Take  notice  that  on  August  26.  2002. 
PPL  Montana,  LLC.  PPL  Colstrip  I.  LLC 
and  PPL  Colstrip  II.  LLC  (collectively 
the  Companies)  filed  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  an  updated  market  power 
analysis  pursuant  to  the  Commission's 
order  in  Illinova  Power  Marketing.  Inc.. 
et  ai.  88  FERC  \  61,189  (1999). 

The  Companies  have  served  a  copv  of 
this  filing  on  the  parties  on  the 
Commission's  official  service  list  for 
this  docket. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  16,  2002. 

Magalie  R.  Salas, 

Secretary. 

|FR  Doc.  02-22709  Filed  9-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  GT02-39-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Tariff  Filing 

August  .30,  2002. 

Take  notice  that  on  August  26,  2002, 
Tennessee  Gas  Pipeline  Company 
(Tennessee),  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  Fifth  Revised 
Volume  No.  1,  Twenty-First  Revised 
Sheet  No.  26A,  Thirty-First  Revised 
Sheet  No.  26B,  and  Third  Revised  Sheet 
No.  220A,  with  an  effective  date  of 
September  26,  2002. 

"Tennessee  states  that  this  filing  is  to 
update  Rate  Schedule  NET-284  to 
reflect  the  conversion  of  four  shippers  to 
service  under  six  Rate  Schedule  FT-A 
Agreements. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426.  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
ni\T^'. fere. gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001{a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22714  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  PR02-20-000] 

Union  Light,  Heat  and  Power 
Company;  Notice  of  Petition  for  Rate 
Approval 

August  30,  2002. 

Take  notice  that  on  July  18,  2002, 
Union  Light,  Heat  and  Power  Company 
(Union)  filed  pursuant  to  section 
284.123(b)(2)  of  the  Commission's 
regulations,  a  petition  for  rate  approval 
requesting  that  the  Commission  approve 
the  proposed  rates  as  fair  and  equitable 
for  transportation  and  storage  services 
performed  under  section  311  of  the 
Natural  Gas  Policy  Act  of  1978  (NGPA). 

Union  proposes  to  establish  a 
monthly  100%  reservation  charge  rate  of 
$0.3046  per  Dekatherm  of  demand 
associated  with  a  no-notice  quality 
service  to  be  rendered  pursuant  to  its 
Order  No.  63  blanket  certificate  issued 
on  December  1, 1998,  in  Docket  No. 
CP98-7O-000. 

Pursuant  to  section  284.123(b)(2)(ii), 
if  the  Commission  does  not  act  within 
150  days  of  the  date  of  this  filing,  the 
rates  will  be  deemed  to  be  fair  and 
equitable  and  not  in  excess  of  an 
amount  which  interstate  pipelines 
would  be  permitted  to  charge  for  similar 
transportation  service.  The  Commission 
may,  prior  to  the  expiration  of  the  150 
day  period,  extend  the  time  for  action  or 
institute  a  proceeding  to  afford  parties 
an  opportunity  for  written  comments 
and  for  the  oral  presentation  of  views, 
data,  and  arguments. 

Any  person  desiring  to  participate  in 
this  rate  proceeding  must  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  16,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
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Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conmiission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-6222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22719  Filed  9-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EC02-1 08-000,  et  at.] 

Aquila  Merchant  Services,  Inc.,  et  al.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

August  28,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Aquila  Merchant  Services,  Inc. 

[Docket  No.  EC02-1 08-000] 

Take  notice  that  on  August  23,  2002, 
Aquila  Merchant  Services,  Inc.  (Aquila 
Merchant)  filed  an  application  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  pursuant  to  section  203  of 
the  Federal  Power  Act,  16  U.S.C.  824b, 
and  Part  33  of  the  Commission 
regulations,  18  CFR  part  33.  Aquila 
Merchant  seeks  authorization  and 
approval  to  assign  a  Master  Power 
Purchase  and  Sale  Agreement 
Confirmation  Letter  and  a  Base 
Agreement  for  Electric  Power  Purchase 
and  Sale  Transactions  to  the 
MidAmerican  Energy  Company. 

Comment  Date:  September  9,  2002. 

2.  USGen  New  England,  Inc., 
Constellation  Power  Source,  Inc. 

(Docket  No.  EC02-1 09-000) 

Take  notice  that  on  August  22,  2002, 
USGen  New  England,  Inc.  (USGenNE) 
and  Constellation  Power  Source,  Inc. 
(CPS),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission),  pursuant  to  section  203 
of  the  Federal  Power  Act,  16  U.S.C. 
824b  (1994),  and  Part  33  of  the 


Commission's  regulations,  18  CFR  part 
33,  an  application  requesting  that  the 
Commission  approve  the  transfer  of  a 
negotiated  percentage  of  the  right  and 
obligation  of  USGenNE  to  serve  the 
Massachusetts  Electric  Company  and 
the  Nantucket  Electric  Company  to  CPS. 
Comment  Date:  September  13,  2002. 

3.  USGen  New  England,  Inc., 
Constellation  Power  Source,  Inc. 

(Docket  No.  EC02-110-OOOJ 

Take  notice  that  on  August  22,  2002, 
USGen  New  England,  Inc.  (USGenNE) 
and  Constellation  Power  Source,  Inc. 
(CPS),  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission) ,  pursuant  to  section  203 
of  the  Federal  Power  Act,  16  U.S.C. 
824b  (1994),  and  Part  33  of  the 
Commission's  regulations,  18  CFR  part 
33,  an  application  requesting  that  the 
Commission  approve  the  transfer  of  a 
negotiated  percentage  of  the  right  and 
obligation  of  USGenNE  to  serve  The 
Narragansett  Electric  Company  to  CPS. 

Comment  Date:  September  13,  2002. 

4.  ISO  New  England  Inc.,  New  York 
Independent  System  Operator,  Inc. 

[Docket  No.  RT02-3-O001 

Take  notice  that  on  August  23,  2002 
ISO  New  England  Inc.  (ISO-NE)  and  the 
New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  a  Petition 
for  a  Declaratory  Order  seeking  an  order 
that  the  proposed  Northeastern  Regional 
Transmission  Organization  would 
qualify  as  a  Regional  Transmission 
Organization. 

ISO-NE  and  the  NYISO  are  serving  a 
copy  of  the  petition  on  the  Governors 
and  utility  regulatory  commissions  of 
Connecticut,  Maine,  Massachusetts, 
New  Hampshire,  New  York,  Rhode 
Island  and  Vermont.  A  copy  is  also 
being  posted  on  the  Web  sites  of  ISO- 
NE  and  the  NYISO. 

Comment  Date:  September  27,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 


designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
v^■w\^'. fere. gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructiorts  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r. 

Deputy  Secretary' 

[FR  Doc.  02-22668  Filed  ^-.5-02:  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-1 264-003,  et  al.] 

Mirant  Neenah,  Inc.,  et  al.;  Electric  Rate 
and  Corporate  Regulation  Filings 

August  29.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Mirant  Neenah,  LLC 

[Docket  No.  ER02-1 264-003) 

Take  notice  that  on  August  20.  2002. 
Mirant  Neenah,  LLC  (Mirant  Neenah), 
tendered  for  filing  a  notification  of 
change  in  status  with  respect  to  its 
authority  to  engage  in  wholesale  sales  of 
capacity,  energy,  and  ancillary'  services 
at  market-based  rates. 

Comment  Date:  September  10.  2002. 

2.  Atlantic  City  Electric  Company 

(Docket  No.  ER02-2484-OO01 

Take  notice  that  on  August  21.  2002. 
Atlantic  City  Electric  Company 
(Atlantic)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  Service  Agreement 
dated  August  1 .  2002  between  NUI 
Energy  Brokers.  Inc.  and  Atlantic  under 
Atlantic's  Wholesale  Market  Based  Rate 
Tariff;  and  an  executed  copy  of  Edison 
Electric  Institute's  Master  Power 
Purchase  and  Sale  Agreement  dated 
August  1.  2002  between  NUI  Energy 
Brokers,  Inc.  and  Atlantic. 

Comment  Date:  September  1 1 .  2002. 

3.  Central  Maine  Power  Company 

[Docket  No.  ER02-2497-0001 

Take  notice  that  on  August  27.  2002. 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  revisions  to  the 
Continuing  Site/Interconnection 
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Agreement  (CSIA)  by  and  between  CMP 
and  FPL  Energy  Maine,  Inc.,  designated 
as  FERC  Electric  Tariff,  Fifth  Revised, 
Volume  No.  3,  Original  Service 
Agreement  No.  158,  First  Revised.  The 
CSIA  revisions  are  necessitated  by  the 
execution  of  a  Second  Amendment  to 
the  CSIA,  dated  July  24,  2002. 

Comment  Date:  September  17,  2002. 

4.  South  Carolina  Electric  &  Gas 
Company 

[Docket  No.  ER02-2498-000| 

Take  notice  that  on  August  26,  2002, 
South  Carolina  Electric  &  Gas  Company 
(SCE&G)  submitted  a  firm  point-to-point 
transmission  service  agreement  and  a 
non-firm  transmission  service 
agreement  (the  Agreements)  establishing 
TXU  Energy  Trading  Company,  LP 
(TXU)  a  customer  under  the  terms  of 
SCE&G's  Open  Access  Transmission 
Tariff. 

SCE&G  requests  an  effective  date  of 
August  1,  2002  for  the  Agreements. 
Accordingly,  SCE&G  requests  waiver  of 
the  Commission's  notice  requirements. 
Copies  of  this  filing  were  served  on  TXU 
and  the  South  Carolina  Public  Service 
Commission. 

Comment  Date:  September  16.  2002. 

5.  PacifiCorp 

[Docket  No.  ER02-2499-0001 

Take  notice  that  on  August  26,  2002, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  accordance  with  Part 
35  of  the  Commission's  Rules  and 
Regulations  (18  CFR  Part  35),  a  Mutual 
Netting/Settlement  Agreement  with 
Eagle  Mountain  City. 

Copies  of  this  filing  were  supplied  to 
the  Washington  Utilities  and 
Transportation  Commission,  the  Utah 
Public  Service  Commission  and  the 
Public  Utility  Commission  of  Oregon. 

Comment  Date:  September  16,  2002. 

6.  Allegheny  Energy  Service 
Corporation;  On  behalf  of  Monongahela 
Power  Company,)  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company  (dba  Allegheny  Power') 

[Docket  No.  ER02-250Q-0001 

Take  notice  that  on  August  27,  2002, 
Allegheny  Energy  Service  Corporation, 
on  behalf  of  Monongahela  Power 
Company.  The  Potomac  Edison 
Company,  and  West  Penn  Power 
Company,  dba  Allegheny  Power,  filed  a 
revised  Schedule  D  to  the  Power  Supply 
Agreement  among  them  to  reflect 
membership  in  PJM  West.  An  effective 
date  of  April  1,  2002.  is  requested. 

Copies  of  the  filing  have  been 
provided  to  the  Public  Utilities 
Commission  of  Ohio,  the  Pennsylvania 


Public  Utility  Commission,  the 
Maryland  Public  Service  Commission, 
the  Virginia  State  Corporation 
Commission,  and  the  West  Virginia 
Public  Service  Commission. 

Comment  Date:  September  17,  2002. 

7.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-2501-O00] 

Take  notice  that  on  August  27.  2002, 
American  Electric  Power  Service 
Corporation  (AEPSC)  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  an  executed 
Interconnection  and  Operation 
Agreement  between  Ohio  Power 
Company  and  Lawrence  Energy  Center. 
LLC.  The  agreement  is  pursuant  to  the 
AEP  Companies'  Open  Access 
Transmission  Service  Tariff  (OATT)  that 
has  been  designated  as  the  Operating 
Companies  of  the  American  Electric 
Power  System  FERC  Electric  Tariff 
Second  Revised  Volume  No.  6.  effective 
June  15,  2000.  AEP  requests  an  effective 
date  of  October  25,  2002. 

A  copy  of  the  filing  was  served  upon 
Lawrence  Energy  Center,  LLC  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  September  17,  2002. 

8.  CNG  Power  Services  Corporation 

(Docket  No.  ER02-2502-O001 

Take  notice  that  on  August  27.  2002. 
CNG  Power  Services  Corporation 
tendered  for  filing  a  Notice  of 
Cancellation  of  its  Rate  Schedule. 
Designated  as  Rate  Schedule  FERC  No. 
1 .  CNG  Power  Services  Corporation 
requests  cancellation  effective  October 
28.  2002.  which  is  sixty  days  after  the 
date  of  this  filing. 

Comment  Date:  September  17,  2002. 

9.  Dominion  Retail,  Inc. 

(Docket  No.  ER02-2503-OO0J 

Take  notice  that  on  August  27.  2002. 
Dominion  Retail.  Inc.  tendered  for  filing 
a  Notice  of  Cancellation  of  its  Rate 
Schedule.  Designated  as  Rate  Schedule 
FERC  No.  1.  Dominion  Retail,  Inc. 
request  cancellation  effective  October 
28.  2002,  which  is  sixty  days  after  the 
date  of  this  filing. 

Comment  Date:  September  17,  2002. 

10.  Central  Maine  Power  Company 

(Docket  No.  ER02-2504-O00] 

Take  notice  that  on  August  27,  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  an  executed  Local 
Network  Operating  Agreements  (LNOA) 
and  executed  service  agreements  for 
Local  Network  Transmission  Service 
(LNSA)  entered  into  with  Topsham 
Hydro  Partners  Limited  Partnership 
(Topsham  Hydro).  These  agreements 


supersede  agreements  previously  filed 
on  March  4,  2002.  Service  will  be 
provided  pursuant  to  CMP's  Open 
Access  Transmission  Tariff,  designated 
rate  schedule  CMP— FERC  Electric 
Tariff,  Fifth  Revised  Volume  No.  3, 
under  the  following  Service  Agreement 
Numbers: 

Topsham  Hydro  LNSA — First  Revised 
Service  Agreement  No.  151 

Topsham  Hydro  LNOA — First  Revised 
Service  Agreement  No.  152 

Comment  Date:  September  17,  2002. 

11.  Central  Maine  Power  Company 

(Docket  No.  ER02-2505-O001 

Take  notice  that  on  August  27,  2002, 
Central  Maine  Power  Company  (CMP) 
tendered  for  filing  a  service  agreement 
for  Non-Firm  Local  Point-to-Point 
Transmission  Service  by  and  between 
CMP  and  FPL  Energy  Maine.  Inc.. 
designated  as  FERC  Electric  Tariff.  Fifth 
Revised,  Volume  No.  3.  Original  Service 
Agreement  No.  159. 

Comment  Date:  September  17.  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Conmiission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  vdll  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  a.Vhttp:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #*'  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  )r.. 

Deputy  Secretary. 

[FR  Doc.  02-22669  Filed  9-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  1417-080] 

Central  Nebraska  Public  Power  and 
Irrigation  District;  Notice  of  Availability 
of  Draft  Environmental  Assessment 

August  29,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission) 
regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  a  Land  and 
Shoreline  Management  Plan  for  the 
Kingsley  Dam  Hydroelectric  Project, 
located  on  the  North  Platte  and  Platte 
Rivers,  in  Garden,  Keith,  Lincoln, 
Dawson,  and  Gosper  Counties, 
Nebraska,  and  has  prepared  a  Draft 
Environmental  Assessment  (DEA).  The 
Kingsley  Dam  Project  does  not  occupy 
any  federal  or  tribal  lands. 

The  DEA  contains  the  staffs  analysis 
of  the  potential  environmental  impacts 
of  the  project  and  concludes  that 
approving  the  Land  and  Shoreline 
Management  Plan,  would  not  constitute 
a  major  federal  action  that  woidd 
significantly  affect  the  quality  of  the 
human  environment. 

A  copy  of  the  DEA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to:  Magalie  R. 
Salas,  Secretary.  Federal  Energy 
Regulatory  Commission.  888  First 
Street,  NE.  Washington.  DC  20426. 
Please  affix  Project  No.  1417-080  to  all 
comments.  Comments  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  (http://www.ferc.gov)  under  the  "e- 
Filing"  link. 

For  further  information,  contact  Steve 
Hocking  at  (202)  502-8753  or 
steve.hocking@ferc.gov. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-22661  Filed  9-5-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-374-000] 

HacidMrry  LNG  Terminal,  LLC; 
Notice  of  Resource  Agency  Meeting 
and  Site  Visit 

August  29,  2002. 

On  September  11,  2002,  staff  of  the 
Office  of  Energy  Projects  (OEP)  will 
attend  an  interagency  meeting  and  pre- 
certification  site  visit  of  Hackberry  LNG 
Terminal  L.L.C.'s  (Hackberry  LNG) 
proposed  liquefied  natural  gas  (LNG) 
import  terminal  and  storage  facility  in 
Cameron  Parish.  Louisiana. 
Representatives  of  Federal  and  state 
resource  agencies,  as  well  as 
representatives  of  Hackberry  LNG,  will 
be  present. 

All  interested  parties  may  attend  the 
site  visit.  Those  planning  to  attend  must 
provide  their  own  transportation. 
Anyone  interested  in  participating 
should  meet  at  the  proposed  LNG 
terminal  site,  located  approximately  15 
miles  south  of  Sulphur,  Louisiana  along 
Louisiana  State  Route  27,  at  8:30  a.m.  on 
September  11.  2002.  The  meeting  place 
is  a  gravel  drive  on  the  left  side  of 
Louisiana  State  Route  27,  two  miles 
south  of  the  Intracoastal  Waterway 
bridge. 

Linwood  A.  Watson.  |r.. 

Deputy  Secretary. 

[FR  Doc.  02-22639  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2738-049] 

New  Yoric  State  Electric  and  Gas 
Corporation;  Notice  of  Availability  of 
Environmental  Assessment 

August  30,  2002. 

An  environmental  assessment  (EA)  for 
Project  No.  2738-049  is  available  for 
public  review.  The  EA  examines  the 
New  York  State  Electric  and  Gas 
Corporation's  (NYSEG)  proposal  to 
change  land  rights,  and  sell  101  acres 
within  the  current  boundary  of  the 
Saranac  River  Hydroelectric  Project  to 
Clinton  County.  New  York  (County)  or 
New  England  Waste  Services  of  New 
York,  Inc.  (NEWSNY).  The  County  and 
NEWSNY  have  a  public-private 
partnership  currently  operating  a  solid 
waste  landfill  adjacent  to  NYSEG's 
Kents  Falls  development,  and  propose 


to  expand  the  landfill  upon  the  project 
lands  they  would  acquire.  The  Kents 
Falls  development  is  located  along  the 
ScU-anac  River  within  the  town  of 
Schuyler  Falls.  Clinton  County,  New 
York. 

The  EA  was  written  by  staff  in  the 
Office  of  Energy  Projects,  Federal 
Energy  Regulatory  Commission.  Copies 
of  the  EA  can  be  viewed  during  normal 
business  hours  (8:30  a.m.  to  5  p.m)  in 
the  Commission's  Public  Reference 
Room  at  888  First  Street,  NE.. 
Washington.  DC  20426.  or  by  calling 
(202)  502-8371.  This  document  may 
also  be  viewed  on  the  FERC  Internet 
Web  site  (http://wH^'.ferc.gov)  using  the 
FERRIS  link.  For  assistance  with 
FERRIS,  the  FERRIS  helpline  can  be 
reached  at  (202)  502-8222. 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  1-866-208-FERC.  or  contact  the 
environmental  project  manager.  Paul 
Friedman,  at  (202)  502-8059. 

Magalie  R.  Salas, 

Serrftar}'. 

[FR  Doc;.  02-22715  Filed  9-5-02;  8:43  ami 

BILUNG  CODE  671 7-01 -P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
intervene,  Protests,  and  Comments 

.^ugu.sl  29.  2002, 

"Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminar\' 
Permit. 

b.  Project  No.:  12196-000. 

c.  Date  filed:  June  10,  2002. 

d.  Applicant:  Clear  Lake  Hydro,  LLC. 

e.  Name  of  Project:  Clear  Lake  Dam 
Hydroelectric  Project. 

f.  Location:  At  an  existing  dam  owned 
by  the  U.S.  Bureau  of  Reclamation 
(USBR)  on  the  Lost  River  in  Modoc 
County.  California.  Part  of  the  project 
would  be  on  lands  administered  bv  the 
USBR. 

g.  Filed  pursuant  to:  Federal  Power 
Act.  16  U.S.C.  791(a)— 825(r). 

h.  Applicant  Contact:  Brent  L.  Smith. 
Northwest  Power  Services,  Inc..  P.O. 
Box  535,  Rigbv.  Idaho  83442  (208)  745- 
0834. 

i.  FERC  Contact:  Regina  Saizan.  (202) 
502-8765. 

j.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
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days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street.  NE..  Washington.  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a){l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12196-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  utilize  the 
existing  Clear  Lake  Dam  and  consist  of: 

(1)  A  proposed  84-inch-diameter  steel 
penstock  approximately  200  feet  long, 

(2)  a  proposed  powerhouse  containing 
one  turbine  generator  having  a  total 
installed  capacity  of  1.5  MW,  (3)  a 
proposed  2-mile-long,  15  kV 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  5.4  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (  202)  502-8222  or  for 
TTY.  (202)  20&-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Clear  Lake  Hydro.  LLC. 
975  South  State  HighAvay.  Logan,  UT 
84321,  (435)  752-2580. 

m.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 


particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Preliminary  Permit — ^Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant  (s)  named  in 
this  public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  appfication  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  385.211, 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS  ",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPLICATION", 


"PROTEST",  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
s.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22664  Filed  9-5-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  fleguiatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene^  and  Protests 

August  30,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12201-000. 

c.  Date  filed:  ]\me  10.  2002. 

d.  Applicant:  Merritt  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Merritt  Dam  Hydroelectric  Project 
would  be  located  on  the  Snake  River  in 
Cherry  County,  Nebraska.  The  project 
would  utilize  the  U.S.  Bureau  of 
Reclamation's  existing  Merritt  Dam  and 
Reservoir. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a>— 825(r). 

g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby,  ID  83442.  (208) 
745-0834. 
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h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper,  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12201-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Merritt  Dam 
and  Reservoir,  would  consist  of:  (1)  One 
60-inch-diameter,  200-foot-long  steel 
penstock,  (2)  a  powerhouse  containing 
one  generating  unit  with  an  installed 
capacity  of  two  megawatts,  (3)  a  5-mile- 
long,  25-kilovolt  transmission  line 
connecting  to  an  existing  power  line, 
and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  10  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Merritt  Hydro,  LLC,  975 
South  State  Highway,  Logan,  UT  84321. 
(435) 752-2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 


allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would"  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure.  18  CFR  385.210.  385.211. 
385.214.  In  determining  the  appropriate 
action  to  take,  the  Commission  will 
consider  all  protests  or  other  comments 
filed,  but  only  those  who  file  a  motion 
to  intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Dociunents — Any  filings  must  bear  in 


all  capital  letters  the  title 
•COMMENTS  ".  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPLICATION  •. 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory  . 
Commission,  888  First  Street,  NE. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance.  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application, 
r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary: 

[FR  Doc.  02-22716  Filed  9-5-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

August  30,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary' 
Permit. 

b.  Project  No.:  12210-000. 

c.  Date  filed:  June  6.  2002. 

d.  Applicant:  Twitchell  Hydro,  LLC. 

e.  Name  and  Location  of  Project:  The 
Twitchell  Dam  Hydroelectric  Project 
would  be  located  on  the  Cuyama  River 
in  San  Luis  Obispo  County,  California. 
The  project  would  utilize  the  U.S. 
Bureau  of  Reclamation's  existing 
Twitchell  Dam  and  Reservoir. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)— 825{r). 
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g.  Applicant  Contact:  Mr.  Brent  L. 
Smith,  Northwest  Power  Services,  Inc., 
P.O.  Box  535,  Rigby.  ID  83442,  (208) 
745-0834. 

h.  FERC  Contact:  James  Hunter.  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Conmients,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12210-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency,  j. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Twitchell 
Dam  and  Reservoir,  would  consist  of:  (1) 
one  60-inch-diameter,  200-foot-long 
steel  penstock,  (2)  a  powerhouse 
containing  one  generating  unit  with  an 
installed  capacity  of  2.5  megawatts,  (3) 
a  5-mile-long,  25-kilovolt  transmission 
line  connecting  to  an  existing  power 
line,  and  (4)  appurtenant  facilities.  The 
project  would  have  an  average  annual 
generation  of  10.9  gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Twitchell  Hydro,  LLC, 
975  South  State  Highway.  Logan,  UT 
84321,  (435)  752-2580. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 


Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30Cb)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments.  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  conunents  filed,  but 
only  those  who  file  a  mqtion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 


comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION". 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE, 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  prestmied  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-22717  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  6717-01-? 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Applications  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

August  30,  2002. 

Take  notice  that  the  following 
hydroelectric  applications  have  been 
filed  with  the  Commission  and  are 
available  for  public  inspection: 

a.  Type  of  Applications:  Preliminary 
Permit  (Competing). 

b.  Project  Nos.:  12314-000  and 
12304-000. 

c.  Dates  filed:  July  1,  2002,  and  July 
15, 2002. 

d.  Applicants:  Midwest  Hydro  Inc. 
and  Universal  Electric  Power 
Corporation. 
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e.  Name  and  Location  of  Projects: 
Both  Dresden  Island  L&D  Hydroelectric 
Projects  are  proposed  to  be  located  on 
the  Illinois  River  in  Grundy  County, 
Illinois,  and  to  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Dresden 
Island  Lock  and  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

g.  Applicant  Contacts: 

For  Midwest:  Mr.  William  Pickrell, 
695  Garland  Avenue,  Winnetka,  IL 
60093,  (847)  501-3030  and  Mr.  Donald 
Clarke,  Uw  Offices  of  GKRSE.  1500  K 
Street,  NW..  Washington,  DC  20005, 
(202)  408-5400  Ext.  36. 

For  Universal:  Mr.  Raymond  Helter, 
Universal  Electric  Power  Corporation, 
1145  Highbrook  Street,  Akron,  OH 
44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encoiuages  electronic  filings. 
Please  include  the  noted  project 
numbers  on  any  comments  or  motions 
filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  aftect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Projects:  Each  project 
proposes  to  use  the  existing  Dresden 
Island  Lock  and  Dam  and  would  consist 
of:  (1)  four  84-inch-diameter,  50-foot- 
long  steel  penstocks  leading  from  the 
outlet  works  to  the  turbine  assembly,  (2) 
a  powerhouse  containing  four 
generating  units  with  a  total  installed 
capacity  of  5.25  megawatts,  (3)  a  Vz- 
mile-long,  14.7-kilovolt  transmission 
line  connecting  to  an  existing  power 
line,  and  (4)  appurtenant  facilities.  Each 
project  would  have  an  average  annual 
generation  of  32  gigawatthours. 

k.  These  filings  are  available  for 
review  at  the  Commission  in  the  Public 


Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  addresses  in  item  g. 
above. 

1.  Preliminary  Permit — Anyone 
desiring  to  file  a  competing  application 
for  preliminary  permit  for  a  proposed 
project  must  submit  the  competing 
application  itself,  or  a  notice  of  intent  to 
file  such  an  application,  to  the 
Commission  on  or  before  the  specified 
comment  date  for  the  particular 
application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Preliminary  Permit — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 


of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  inter\'ene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Ser\ice  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS".  'NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION', 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE  ",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulator^' 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426.  An  additional 
copy  must  be  sent  to  Director.  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energ>'  Regulatory' 
Conmiission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas. 

Secn^iary. 

[FR  Doc.  02-22718  Filed  9-5-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6632-9] 

Environmental  Impact  Statements  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167. 

An  explanation  of  the  ratings  assigned 
to  draft  environmental  impact 
statements  (EISs)  was  published  in  FR 
dated  April  12,  2002  (67  FR  17992). 

Draft  EISs 

ERP  No.  D-BLM-K60033-NV  Rating 
EC2,  Toquop  Energy  Project,  Toquop 
Land  Disposal  Amendment  to  the 
Caliente  Management  Framework  Plan 
(MFP),  Construction  of  a  1,100- 
megawatt  (MW)  Natural  Gas-Fired 
Water-Cooled  Electric  Power  Generating 
Plant  and  Associated  Features  on  Public 
Lands,  Right-of-Way  Grant,  Lincoln, 
Clark  and  Washoe  Covmties,  NV. 

Summary:  EPA  expressed 
environmental  concerns  about  air  and 
water  quality  impacts  and  cumulative 
impacts.  EPA  also  requested  additional 
information  to  support  the  purpose  and 
need  statement  and  a  broader  range  of 
alternatives. 

ERP  No.  DS-AFS-J65312-WY  Rating 
EC2,  Squirrel  Meadows  Grand  Targhee 
Land  Exchange  Proposal,  New 
Information  and  Current  Environmental 
and  Socioeconomic  Conditions, 
Implementation,  Targhee  National 
Forest,  Teton  County,  WY. 

Summary:  While  the  proposed  land 
exchange  would  result  in  a  net  increase 
of  Forest  Service  wetland  acreage,  EPA 
expressed  environmental  concerns  that 
the  proposed  action  would  create  a 
private  inholding  within  the  National 
Forest  boundary,  expanding  the  ski  area 
base  development  6  miles  with  potential 
adverse  impacts  on  wildlife  habitat. 
Information  disclosing  the  full  impacts 
of  this  action  and  the  other  proposed 
alternatives,  including  levels  of 
management  and  environmental 
protection  and  further  explanation  of 
visitor  data  should  be  discussed  in  the 
final  EIS. 

ERP  No.  DS-FHW-K40224-CA  Rating 
EC2, 1-880/CA-92  Interchange 
Reconstruction,  1-880  from  Winton 
Avenue  to  Tennyson  Road  and  CA-92 
from  Hesperian  Boulevard  to  Santa 
Clara  Street,  Updated  Information, 


Funding,  City  of  Hayward,  Alameda 
Coimty,  CA. 

Summary:  EPA  expressed 
environmental  concerns  regarding  air 
quality  and  environmental  justice 
impacts  from  the  proposed  project.  EPA 
recommended  greater  analysis  of  the 
potential  for  adverse  health  effects  from 
air  toxics  related  to  the  proposed 
project.  EPA  also  recommended  that  the 
Federal  Highway  Administration  revisit 
the  environmental  justice  assessment 
and  analyze  impacts  to  minority 
populations  within  the  project  study 
area. 

ERP  No.  DS-NRC-E06012-SC  Rating 
ECl,  GENERIC  EIS— Catawba  Nuclear 
Station,  Unit  1  and  2  (Catawba), 
Renewal  of  the  Operating  Licenses  (OLs) 
for  an  Additional  20- Year  Period, 
Supplement  9  to  NUREG-1437,  York 
County,  SC. 

Summary:  EPA  expressed 
environmental  concern  about  the  need 
to  clarify  impacts  of  anticipated  power 
demands. 

Final  EISs 

ERP  No.  F-AFS-J65359-MT  Lolo 
National  Forest  Post  Bum  Management 
Activities,  Implementation,  Ninemile, 
Superior  and  Plains  Ranger  Districts, 
Mineral,  Missoula  and  Sanders 
Counties,  MT. 

Summary:  EPA  expressed 
environmental  concerns  about  the 
impacts  of  sediment  production/ 
delivery  from  the  proposed  timber 
harvest  and  road  management  on  water 
quality.  EPA  supports  road 
decommissioning,  road  BMP 
improvements  and  other  watershed 
restoration  activities  which  should 
reduce  sediment  production  and 
improve  water  quality,  fisheries  habitat, 
fish  passage  and  connectivity  over  the 
long  term. 

ERP  No.  F-AFS-K6523&-CA  Star  Fire 
Restoration  Removal  of  Fire-Killed 
Trees,  Road  Reconstruction  and 
Associated  Restoration,  Eldorado 
National  Forest  (ENF)  Georgetown 
Ranger  District,  Middle  Fork  American 
River,  Chipmunk  Ridge  and  the  North 
Fork  of  Long  Canyon,  Placer  County, 
CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-AFS-L65375-00  Lookout 
Pass  Ski  and  Recreation  Area  (LPSRA) 
Expansion  Project,  Implementation, 
Amendment  to  the  Existing  Special  Use 
Permit,  NPDES  Permit  and  U.S.  Army 
COE  Section  404  Permit,  Idaho 
Panhandles  National  Forests,  Coeur  d 
'Alene  River  Range  District,  ID  and  MT. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 


ERP  No.  F-BLM-K09807-NV  Table 
Mountain  Wind  Generating  Facility 
Project,  Construction  of  a  150  to  205 
Megawatt  (MW)  Wind  Powered  Electric 
Generation  Facility  and  Ancillary 
Facilities,  Right-of-Way  Grant,  Spring 
Mountain  Range  between  the 
Communities  of  Goodsprings,  Sandy 
Valley,  Jean  and  Primm,  Clark  County, 
NV. 

Summary:  No  formal  conunent  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  F-FHW-D40305-WVWV-65 
Transportation  Improvement  Project, 
Appalachian  Corridor  G  near  Belo  to 
U.S.  52  at  Naugatuck,  Fimding  and  U.S. 
Army  COE  Section  404  Permit  Issuance, 
Mingo  County,  WV. 

Summary:  EPA  expressed  no 
objections  to  the  Drait  EIS.  No 
comments  were  provided  for  the  final 
docviment. 

ERP  No.  F-FHW-H401 66-MO  MO-63 
Corridor  Project,  Transportation 
Improvement  extending  from  south  of 
the  Phelps/Maries  County  Line  and 
south  of  Route  W  near  Vida,  Funding 
and  U.S.  Army  COE  Section  404  Permit 
Issuance  City  of  RoUa,  Phelps  and 
Maries  Counties,  MO. 

Summary:  The  FEIS  adequately 
addressed  issues  previously  raised  by 
EPA. 

ERP  No.  F-NOA-K39068-CA  San 
Francisco  Bay  National  Estuarine 
Research  Reserve,  Proposal  to  Designate 
Three  Sites:  China  Camp  State  Park, 
Brown's  Island  Regional  Parks  District, 
and  Rush  Ranch  Open  Space  Preserve, 
Contra  Costa,  Marin  and  Solano 
Counties,  CA. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 

ERP  No.  FS-FHW-K40166-HI 
Honoapiilani  Highway/FAP  Route  30 
Improvement,  New  Information 
concerning  Construction  of 
Modifications  to  Honoapiilani  Highway 
from  Puamana  to  Honokowai,  U.S. 
Army  COE  Permits  and  PDES  Permit 
Issuance  and  Funding,  Lahaina  District, 
Maui  County,  HI. 

Summary:  EPA  expressed  continuing 
envirormiental  concerns  regarding 
deficiencies  in  the  analyses  of  traffic 
impacts,  cumulative  impacts,  water 
quality  impacts,  specific  mitigation 
measures,  and  non-point  source 
pollution  associated  with  the  proposed 
project.  EPA  recommended  that  FHWA 
and  the  Hawaii  Department  of 
Transportation  commit  to  specific 
mitigation  measiu^s  in  the  Record  of 
Decision  and  provide  an  impact  analysis 
of  the  five  future  connector  roads  in  a 
single  NEPA  document. 
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Dated:  September  3,  2002. 
Joseph  C.  Montgomery, 

Director,  NEPA  Compliance  Division,  Office 

of  Federal  Activities. 

[FR  Doc.  02-22732  Filed  9-5-02;  8:45  am] 

aiLUNQ  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6632-8] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  or  www.epa.gov/compIiance/ 

nepa. 

Weekly  receipt  of  Enviroiunental  Impact 
Statements 

Filed  August  26,  2002  Through  August 
30, 2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020366,  Final  EIS.  AFS,  ID, 
Maim  Creek  Vegetation  Management 
and  Watershed  Restoration  Project, 
Implementation,  Payette  National 
Forest,  Weiser  Ranger  District, 
Washington  County,  ID,  Wait  Period 
Ends:  October  7,  2002,  Contact:  John 
Baglien  (208)  549-4200. 

EIS  No.  020367,  Draft  EIS.  FHW,  NC. 
U.S.  64  Corridor  Project, 
Transportation  Improvements  in  the 
Vicinity  of  the  City  of  Asheboro  and 
Improved  Access  to  the  NC  Zoological 
Park,  Funding  and  COE  Section  404 
Permit,  Transportation  Improvement 
Program  (TIP)  Project  No.  R-2536, 
Randolph  County,  NC,  Comment 
Period  Ends:  October  21,  2002, 
Contact:  Nicholas  L.  Graf,  P.E.  (919) 
856-4346. 

EIS  No.  020368.  Draft  EIS,  AFS,  AZ. 
Flagstaff/Lake  Mary  Ecosystem 
Analyses  Area,  Amendment  to  the 
Coconino  Forest  Plan, 
Implementation,  Coconino  National 
Forest,  Peaks  and  Mormon  Lake 
Ranger  Districts,  Coconino  County, 
AZ,  Comment  Period  Ends:  October 
21,  2002,  Contact:  Debbie  Kill  (928) 
526-0866. 

EIS  No.  020369,  Draft  Supplement.  AFS, 
MT.  Meadow  Smith  Project,  New  and 
Additional  Information,  Proposing 
Management  Actions  Designed  to 
Maintain  the  Presence  of  and  Protect 
the  Unique  Characteristics  of  Open- 
Grow,  Large-Tree  Ponderosa  Pine  and 
Western  Larch  Forest  Communities, 
Flathead  National  Forest,  Swan  Lake 
Ranger  District,  Lake  and  Missoula 
Coimties,  MT,  Comment  Period  Ends: 
October  21,  2002,  Contact:  Keith 
Soderstrom  (406)  837-7510. 

EIS  No.  020370,  Draft  EIS.  IBR.  NM.  UT. 
CO,  Navajo  Reservoir  Operations, 


Proposed  Operational  Changes  to 
Navajo  Dam  and  Reservoir, 
Endangered  Species  Act  (ESA), 
Related  Flow  Recommendations, 
Navajo  Unit-San  Juan  River,  NM,  CO 
and  UT,  Comment  Period  Ends: 
November  4,  2002,  Contact:  Ken  Beck 
(970)  385-6558. 

EIS  No.  020371,  Final  Supplement, 
NOA.  NC.  FL,  SC,  GA,  South  Atlantic 
Region  Shrimp  Fishery  Management 
Plan,  Amendinent  5,  Additional 
Information  concerning  Rock  Shrimp 
in  the  Exclusive  Economic  Zone 
(EEZ),  NC.  SC,  FL  and  GA,  Wait 
Period  Ends:  October  7,  2002, 
Contact:  Dr.  Joseph  E.  Powers  (727) 
570-5305. 

EIS  No.  020372,  Final  Supplement. 
COE,  WI,  IL.  WI,  Upper  Des  Plaines 
River  Flood  Damage  Reduction 
Project,  Recommended  Plan  to 
Construction  a  Lateral  Storage  Area, 
National  Economic  Development 
(NED),  Lake  County,  IL  and  Kenosha 
and  Racine  Counties,  WI,  Wait  Period 
Ends:  October  7,  2002,  Contact:  Keith 
Ryder (312)  353-6400. 

EIS  No.  020373.  Draft  EIS,  FSA, 
Progranunatic  EIS — Conservation 
Reserve  Program  Implementation  and 
Expansion,  Farm  Security  and  Rural 
Investment  Act  of  2002  (2002  Farm 
Bill),  in  the  United  States,  Comment 
Period  Ends:  October  21,  2002, 
Contact:  Don  Steck  (202)  690-0224. 
This  document  is  available  on  the 
Internet  at:  http://www.fsa.usda.gov/ 
dafp/cepd/epb/nepa.htm. 

EIS  No.  020374,  Final  EIS,  FRC.  WA. 
Martin  Creek  Hydroelectric  Project 
(FERC  Project  No.  10942), 
Construction,  Operation  and 
Maintenance  of  a  10.2-Megawatt 
(MW)  Hydroelectric  Run-of-River 
Facility,  License  Approval,  Cascade 
Mountains,  Martin  and  Kelley  Creeks, 
Mt.  Baker-Snoqualmie  National 
Forest,  King  County,  WA,  Wait  Period 
Ends:  October  7,  2002,  Contact:  David 
Turner  (202)  502-6091. 

EIS  No.  020375.  Draft  EIS.  FHW.  IN.  IN- 
25  Transportation  Corridor, 
Improvements  from  Interstate  65 
Interchange  to  U.S.  24,  Funding, 
Right-Of-Way  and  COE  Section  404 
Permits,  Hoosier  Heartland  Highway, 
Tippecanoe,  Carroll  and  Cass 
Counties,  IN,  Comment  Period  Ends: 
November  1,  2002,  Contact:  Robert 
Dirks  (317)  226-7341.  This  document 
is  available  on  the  Internet  at: 
http://www.sr25study.com. 

EIS  No.  020376.  Draft  EIS.  IBR.  CA.  Fish 
Passage  Improvement  Project  at  the 
Red  Bluff  Diversion  Dam  (RBDD). 
Improvements  of  Anadromous  Fish 
Passage  both  Upstream  and 
Downstream,  Tehama-Colusa  Canal 


Authority  (TCCA),  Tehama.  Glenn, 
Colusa  and  Yolo  Counties.  CA.  Wait 
Period  Ends:  October  21 ,  2002, 
Contact:  Max  Stodolski  (530)  529- 
3895. 
EIS  No.  020377,  Draft  EIS.  FHW^  \D. 
U.S.  2  Highway  Transportation 
Improvements,  From  near  U.S. 
Highway  85  (milepost  31.93)  to  west 
of  U.S.  Highway  52  (milepost  131.24). 
Funding,  NPDES  and  COE  Section 
404  Permits,  Williams.  Mountrail,  and 
Ward  Counties.  ND.  Comment  Period 
Ends:  October  7,  2002,  Contact:  J. 
Michael  Bowen  (701)  250-4204. 

Amended  Notices 

EIS  No.  020326,  Final  EIS.  FHW.  RI. 
Sakonnet  River  Bridge  Rehabilitation 
or  Replacement  Project.  Portsmouth  & 
Tiverton,  Newport  County,  RI, 
Contact:  Daniel  J.  Bermaii  (401)  528- 
4541.  Revision  of  FR  Notice  Published 
on  8-9-2002:  Officially  Withdrawn  by 
the  Preparing  Agency  letter  Dated  6/ 
28/2002. 

EIS  No.  020354.  Draft  EIS.  NOA, 
Northeast  Skate  Complex  Fishery 
Management  Plan,  Implementation  of 
Management  Measures,  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act,  New  England 
Fishery  Management  Council, 
Comment  Period  Ends:  October  15, 
2002,  Contact:  Patricia  Kurkul  (978) 
281-9210.  Revision  of  FR  Notice 
Published  on  8/30/2002:  Contact 
Person's  Phone  Number  Corrected 
from  202^82-5181  to  978-281-9210. 

Dated:  September  .3.  2002. 
Joseph  C.  Montgomery, 
Director.  NEPA  Compliance  Division.  Office 
of  Federal  Activities. 

|FR  Dot:.  02-22733  Filed  9-5-02;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0135;  FRL-7197-1] 

Notice  of  Receipt  of  Request  To 
Voluntarily  Cancel  Certain  Pesticide 
Registrations  for  Disulfoton 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide  and  Rodenticide  Act  (FIFRA), 
as  amended,  EPA  is  issuing  a  notice  of 
receipt  of  a  request  by  a  registrant  to 
voluntarily  cancel  certain  pesticide 
registrations  for  disulfoton,  or  O.O- 
dieUiyl  S-(2- 
(ethylthio)ethyljphosphorodithioate. 
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The  registrant  has  elected  to  voluntarily 
cancel  certain  disulfoton  products 
rather  than  develop  the  data  necessary 
to  evaluate  the  human  health  risks 
associated  with  these  products. 
DATES:  Unless  EPA  receives  comments 
within  the  public  comment  period  that 
would  merit  the  Agency's  further  review 
of  this  request,  EPA  will  issue  an  order 
canceling  all  of  these  registrations 
effective  December  31,  2003.  EPA  is 
accepting  comments  on  this  Notice  until 
October  7,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  control  number 
OPP-2002-0135  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christina  Scheltema,  Special  Review 
and  Reregistration  Division  (7508C). 
Office  of  Pesticide  Progreuns, 
Environmental  Protection  Agency,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460;  telephone  number:  (703) 
30&-2201;  fax  number:  (703)  308-8005; 
e-mail  address: 
scheltema.christina@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  affected  by  this 
action  if  you  manufacture,  sell, 
distribute,  or  use  disulfoton  products. 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
dociunent,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entiy  for  this  document  under  the 
"Federal  Register-Environmental 
Dociunents."  You  can  also  go  directly  to 


the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  control  number 
OPP-2002-0135.  The  official  record 
consists  of  the  documents  specifically 
referenced  in  this  action,  any  public 
comments  received  during  an  applicable 
comment  period,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  oiany 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2.  1921  Jefferson  Davis  Hwry., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket 
control  number  bPP-2002-01 35  in  the 
subject  line  on  the  first  page  of  your 
response. 

1 .  By  mail.  Submit  yoiu-  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave..  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C).  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 


and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0135.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
conmients: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Background 

A.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  request  from 
Adams  Technology,  the  authorized 
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agent  for  the  registrant.  Easy  Gardener 
Inc.,  to  cancel  four  pesticide  products 
containing  the  active  ingredient  0,0- 
diethyl  S-l2- 

(ethylthiojethyljphosphorodithioate 
(disulfoton)  registered  under  section  3 
of  FIFRA  effective  as  of  December  31 , 
2003.  EPA  completed  an  Interim 
Reregistration  Eligibility  Decision 
(IRED)  for  disulfoton  on  March  30,  2002, 
and  issued  the  IRED  document  on  July 
17,  2002.  As  part  of  the  reregistration 
process,  Easy  Gardener  Inc.  has  elected 
to  voluntarily  cancel  certain  disulfoton 
products  rather  than  develop  the  data 
necessary  to  support  reregistration.  The 
registrations  with  pending  requests  for 
voluntary  cancellation  are  listed  in  the 
following  table. 

Table  1  .—Disulfoton  Registra- 
tions WITH  Pending  Requests 
FOR  Cancellation 


EPA  Reg- 
istration No. 

Product  Name 

46260-2 

Jobe's  Spikes  Systemic  In- 
secticide with  Fertilizef 
for  Roses 

46260-12 

Jobe's  Spikes  Systemic  In- 
secticide with  Fertilizer 
for  Beautiful  Trees 

46260-35 

Jobe's  Spikes  Systemic  In- 
secticide with  Fertilizer 
for  Houseplants 

46260-36 

Ross  Systemic  Root  Feed- 
er Cartridge 

FIFRA  section  6(f)(1)(B)  requires  that 
EPA  provide  a  30-day  comment  period 
in  which  the  public  may  comment 
before  the  Agency  may  act  on  the 
request  for  voluntary  cancellation.  EPA 
intends  to  grant  the  request  for 
voluntary  cancellation,  imless  during 
the  conunent  period  EPA  receives 
substantive  comments  that  would  merit 
the  Agency's  further  review  of  this 
request.  For  purposes  of  the  cancellation 
order  that  the  Agency  intends  to  issue 
at  the  close  of  the  comment  period  for 
this  notice,  EPA  intends  to  include 
certain  provisions  governing  the  sale, 
distribution  and  use  of  existing  stocks. 
The  term  "existing  stocks"  as  defined  in 
EPA's  existing  stocks  policy  in  the 
Federal  Register  of  June  26",  1991  (56  FR 
29362)  (FRL-3846-4),  means  those 
stocks  of  a  registered  pesticide  product 
which  are  currently  in  the  United  States 
and  which  have  been  packaged,  labeled, 
and  released  for  shipment  prior  to  the 
effective  date  of  the  cancellation.  EPA 
intends  to  permit  sale  and  distribution 
of  the  existing  stocks  by  the  registrant 
until  December  31,  2004,  and  by 


persons  other  than  the  registrant  until 
the  existing  stocks  are  exhausted.  EPA 
also  intends  to  permit  use  of  existing 
stocks  until  they  are  exhausted, 
provided  that  such  further  use  is  in 
accordance  with  the  EPA-approved 
label  and  labeling  of  the  affected 
product. 

B.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  voluntary 
cancellation  of  any  of  its  pesticide 
registrations.  The  Act  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
such  request  in  the  Federal  Register. 
Thereafter,  the  EPA  Administrator  may 
approve  such  a  request. 

List  of  Subjects 

Environmental  protection,  Disulfoton, 
Pesticides,  Reregistration,  Voluntary 
cancellation. 

Dated:  August  28.  2002. 
Susan  Lewis, 

Acting  Director,  Special  Review  and 
Reregistration  Division.  Office  of  Pesticide 
Programs. 

[FR  Doc.  02-22729  Filed  9-5-02;  8:45  am) 
BILUNG  CODE  65eO-«0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7273-4] 

Ecological  Risk  Assessment  for  tlie 
Middle  Snake  River,  idalio 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability  of  final 

document. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  announces  the 
availability  of  a  final  document. 
Ecological  Risk  Assessment  for  the 
Middle  Snake  River.  Idaho  (EPA/600/R- 
01/017,  February  2002),  prepared  as  a 
collaborative  effort  between  the 
National  Center  for  Environmental 
Assessment-Washington  (NCEA-W), 
within  EPA's  Office  of  Research  and 
Development;  the  Office  of 
Environmental  Assessment,  Region  10 
of  the  EPA;  the  University  of  Idaho;  and 
the  University  of  Illinois.  Mathematical 
models  and  field  observations  were 
used  to  estimate  ecological  risks  to 
rainbow  trout,  mountain  whitefish,  and 
white  sturgeon  from  stressors  such  as 
reduced  water  flows  and  sedimentation. 
The  report  serves  as  an  example  of  using 
ecological  risk  assessment  to  improve 


the  use  of  sound  science  in  watershed- 
scale  decision  making. 
ADDRESSES:  The  document  is  available 
electronically  from  the  NCEA  Web  site 
(http://www.epa.gov/ncea)  under 
Selected  Topics,  Watershed  Assessment. 
A  limited  number  of  copies  will  be 
available  from  EPA's  National  Service 
Center  for  Environmental  Publications 
(NSCEP)  in  Cincinnati,  Ohio  (telephone: 
1-800-490-9198,  or  513-489-8190; 
facsimile  513-489-8695).  Please 
provide  the  title  and  EPA  number  when 
ordering  from  NSCEP.  Documents  also 
may  be  ordered  via  the  Internet  at 
http://www.epa.go\'/NCEPlhome/ 
orderpub.html.  Paper  copies  may  be 
purchased  from  the  National  Technical 
Information  Service  (NTIS)  in 
Springfield,  VA  (l-800-553-NTlS|6847l 
or  703-605-6000;  facsimile  703-321- 
8547).  Please  provide  the  number. 
PB2002-104231.  for  this  document 
when  ordering  from  NTIS. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  please  contact 
Victor  Serveiss  (202-564-3251):  mailing 
address:  NCEA-W  (8623D).  U.S. 
Environmental  Protection  Agency, 
Washington.  DC  20460;  facsimile:  202- 
565-0076;  e-mail: 
serveiss.victor@epa.gov,  or  Patricia 
Cirone  (206-553-1597);  mailing 
address:  Region  X.  MS-OEA-095.  1200 
Sixth  Avenue,  Seattle.  Washington 
98101;  e-mail:  cirone.patricia@epa.gov. 

Dated:  August  27.  2002. 
George  W.  Alapas, 
Acting  Director.  Xational  Center  for 
Environmental  Assessment. 
|FR  Doc.  02-22731  Filed  9-.'>-02;  8:4.5  ami 
BiUJNG  CODE  6S60-50-f> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Informatton^ 
Coliectk>n(s)  Being  Reviewed  by  the 
Federal  Communicatkxis  Commission 

August  28.  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection(s).  as 
required  bv  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
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does  not  display  a  valid  control  number. 
Comments  are  requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  conunents  should  be 
submitted  on  or  before  October  7,  2002. 
If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difBcult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
ludith  Boley  Herman,  Federal 
Conmiunications  Commission.  Room  1- 
C804,  445  12th  Street,  SW..  DC  20554  or 
via  the  Internet  to  jboley@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboIey@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No.:  3060-0812. 

Title:  Exemption  From  Payment  of 
Regulatory  Fees  When  Claiming  Non- 
profit Status. 

Form  No.  :N/ A. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit. 
not-for-profit  institutions,  and  state, 
local,  and  tribal  government. 

Number  of  Respondents:  4.000. 

Estimated  Time  Per  Response:  .50 
hours. 

Frequency  of  Response:  On  occasion 
and  one-time  reporting  requirements. 
and  recordkeeping  requirement. 

Total  Annual  Burden:  2,000  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  This  information  is 
required  when  licensees  and  regulatees 
are  requesting  exemption  from  payment 
of  regulatory  fees  due  to  their  non-profit 
status.  Licensees  or  regulatees  are 
required  to  file  one-time  documentation 
sufficient  to  establish  their  proof  of  non- 
profit status.  This  documentation  can  be 
in  the  form  of  an  Internal  Revenue 
Service  (IRS)  determination  letter,  a 
state  charter  indicating  their  non-profit 
status,  proof  of  church  affiliation 
indicating  tax  exempt  status,  etc.  The 
Commission  requires  that  the  licensee 


or  regulate  maintain  this  information  for 
two  years.  This  will  allow  adequate  time 
to  conduct  audits,  if  necessary,  or  to 
determine  whether  fee  payments  were 
made  correctly. 

OMB  Control  No.:  3060-0687. 

Title:  Access  to  Telecommunications 
Equipment  and  Services  by  Persons 
with  Disabilities,  CC  Docket  No.  87-124. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit. 

Number  of  Respondents:  1,268. 

Estimated  Time  Per  Response:  9.86 
hours. 

Frequency  of  Response:  Third  party 
disclosure  and  labeling  requirements. 

Total  Annual  Burden:  25,000  hours. 

Total  Annual  Cost:  $272,000. 

Needs  and  Uses:  Section  68.300(b) 
requires  telephones  with  electro- 
magnetic coil  hearing  aid  compatibility 
to  be  stamped  with  the  letters  "HAC" 
(hearing  aid  compatible).  Section  68.224 
requires  a  notice  to  be  contained  on  the 
surface  of  the  packaging  of  a  non- 
hearing  aid  compatible  telephone  that 
the  telephone  is  not  hearing  aid 
compatible.  The  collections  are  third 
party  disclosure  and  labeling 
requirements.  The  information  is  used 
primarily  to  inform  consumers  who 
purchase  and/or  use  telephone 
equipment  to  determine  whether  the 
telephone  is  hearing  aid  compatible. 

OMB  Control  No.:  3060-0793. 

Title:  Federal-State  Joint  Board  on 
Universal  Service,  CC  Docket  No.  96—45, 
Procedures  for  Self  Certifying  as  a  Rural 
Carrier. 

Form  No.:  N/A. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  state,  local,  or  tribal 
government. 

Number  of  Respondents:  10. 

Estimated  Time  Per  Response:  1  hour. 

Frequency  of  Response:  On  occasion 
reporting  requirement,  and  third  party 
disclosure  requirement. 

Total  Annual  Burden:  10  hours. 

Total  Annual  Cost:  N/A. 

Needs  and  Uses:  The  Commission 
adopted  proposals  that  carriers  serving 
study  areas  with  fewer  than  100,000 
access  lines  that  already  have  certified 
their  rural  status  need  not  re-certify  for 
purposes  of  receiving  support  beginning 
January  1,  2000,  and  need  only  file 
thereafter  if  their  status  changes.  Further 
carriers  serving  more  than  100,000 
access  lines  need  to  file  rural 
certifications  for  their  year  2001  status 
and  thereafter  only  if  their  status  has 
changed.  All  the  requirements  are 


necessary  to  implement  the 
congressional  mandate  for  universal 
service.  The  reporting  requirements  are 
necessary  to  verify  that  particular 
carriers  and  other  respondents  are 
eligible  to  receive  universal  service 
support. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22647  Filed  9-5-02;  8:45  am) 

BILUNG  CODE  6712-01-^ 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2573] 

Petitions  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

August  29,  2002. 

Petitions  for  Reconsideration  have 
been  filed  in  the  Commission's 
rulemaking  proceeding  listed  in  this 
Public  Notice  and  published  pursuant  to 
47  CFR  1.429(e).  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street,  SW.,  Washington.  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International  (202) 
863-2893.  Oppositions  to  these 
petitions  must  be  filed  by  September  23, 
2002.  See  §  1.4(b)(1)  of  the 
Commission's  rules  (47  CFR  1.4(b)  (1)). 
Replies  to  an  opposition  must  be  filed 
within  10  days  after  the  time  for  filing 
oppositions  has  expired. 

Subject:  Amendment  of  the 
Commission's  Rules  Concerning 
Maritime  Communications  (PR  Docket 
No.  92-257,  RM-9664). 

Number  of  petitions  filed:  4. 

Marlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-22648  Filed  9-5-02;  8;45  am) 

BILUNG  CODE  6712-01-M 


FEDERAL  MARITIME  COMMISSION 

Notice  of  Agreement(s)  Filed 

The  Commission  hfereby  gives  notice 
of  the  filing  of  the  following 
agreement(s)  under  the  Shipping  Act  of 
1984.  Interested  parties  can  review  or 
obtain  copies  of  agreements  at  the 
Washington,  DC  offices  of  the 
Commission,  800  North  Capitol  Street, 
NW. ,  Room  940.  Interested  parties  may 
submit  comments  on  an  agreement  to 
the  Secretary,  Federal  Maritime 
Commission,  Washington,  DC  20573, 
within  10  days  of  the  date  this  notice 
appears  in  the  Federal  Register. 

Agreement  No.:  002550-006. 
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Title:  New  Orleans/Maersk  Lease. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans 

Synopsis:  This  amendment  allows 
Maersk  to  handle  non-Maersk  and  non- 
CSX  cargo  at  the  France  Road  Terminal 
Berth  No.  1. 

Agreement  No.:  201026-003. 

Title:  New  Orleans/P&O  Ports  Lease. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans  P&O  Ports 
Louisiana,  Inc. 

Synopsis:  This  amendment  revises  the 
annual  guarantee,  provides  for  adjusted 
rates  during  the  renewal  period,  and 
acknowledges  the  purchase  by  P&O 
Ports  Louisiana,  Inc.  of  the  original 
lessee,  Transocean  Terminal  Operators, 
Ind. 

Agreement  No.:  201030-003. 

Title:  New  Orleans/P&O  Ports/SSA 
Gulf  Terminals  Lease. 

Parties:  Board  of  Commissioners  of 
the  Port  of  New  Orleans.  P&O  Ports 
Gulfport,  Inc.  SSA  Gulf  Terminals,  Inc. 

Synopsis:  This  amendment  revises  the 
annual  guarantee,  increases  the  size  of 
the  leased  premises,  and  removes  P&O 
Ports  from  any  further  obligations  imder 
the  lease. 

By  Order  of  the  Federal  Maritime 
Commission. 

Dated;  August  30.  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

[FR  Doc.  02-22644  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  673(M>1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  intermediary 
License  Applicants 

Notice  is  hereby  given  that  the 
following  applicants  have  filed  with  the 
Federal  Maritime  Commission  an 
application  for  license  as  a  Non- Vessel 
Operating  Common  Carrier  and  Ocean 
Freight  Forwarder — Ocean 
Transportation  Intermediary  pursuant  to 
section  19  of  the  Shipping  Act  of  1984 
as  amended  (46  U.S.C.  app.  1718  and  46 
CFR  part  515). 

Persons  knowing  of  any  reason  why 
the  following  applicants  should  not 
receive  a  license  are  requested  to 
contact  the  Office  of  Transportation 
Intermediaries,  Federal  Maritime 
Commission,  Washington,  DC  20573. 

Non- Vessel  Operatiiig  Conunon  Carrier 
and  Ocean  Freight  Forwarder 
Transportation  Intermediary 
Applicants: 

Blue  Water  Shipping  US,  Inc.,  550 
Broad  Street,  Suite  1001,  Newark,  NJ 
07102,  Officers:  Viktor  E.  Sapp,  Exec. 


Vice  President,  (Qualifying 
Individual),  Kurt  Skov,  President. 

Gutierrez  Courier  &  Cargo,  Inc.,  2139 
N.W.  79th  Avenue,  Miami,  FL  33122, 
Officers:  Diana  Rovelo,  Vice 
President,  (Qualifying  Individual), 
Marco  Tulio  Gutierrez,  President. 

Cargo  Logistics  Network,  Inc.,  1825 
Cross  Beam  Road,  Suites  B  &  C, 
Charlotte,  NC  28217,  Officer:  Marion 
D.  Sitton,  Managing  Director, 
(Qualifying  Individual). 

IMPEX  Worldwide  Inc.,  5109  Longwood 
Drive,  Durham,  NC  27713,  Officers: 
Vladimir  A.  Mirovitski,  President, 
(Qualifying  Individual),  Natalia  S. 
Mirovitskaia,  Vice  President. 

Ocean  Freight  Forwarder — Ocean 
Transportation  Intermediary  Applicant; 

Shipping  Corporation  International, 
CoiUey  Terminal  Masssport  Admin. 
Bldg.,  Suites  210/215,  So.  Boston,  MA 
02127,  Officer:  Susan  E.  Lewis, 
President,  (Qualifying  Individual). 

Dated:  August  30,  2002. 
Bryant  L.  VanBrakle, 
Secretary. 

|FR  Doc.  02-22646  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  673IM)1-P 


FEDERAL  MARITIME  COMMISSION 

Ocean  Transportation  Intermediary 
License  Reissuance 

Notice  is  hereby  given  that  the 
following  Ocean  Transportation 
Intermediary  license  has  been  reissued 
by  the  Federal  Maritime  Commission 
pursuant  to  section  19  of  the  Shipping 
Act  of  1984,  as  amended  by  the  Ocean 
Shipping  Reform  Act  of  1998  (46  U.S.C. 
app.  1718)  and  the  regulations  of  the 
Commission  pertaining  to  the  licensing 
of  Ocean  Transportation  Intermediaries, 
46  CFR  part  515. 


License 
No. 

Name/Address       '   DJ/JJ" 

3961F  

Ford  Freight  For- 
warders, Inc., 
8081  NW  67th 
Street,  Miami,  FL 
33166. 

May  25. 
2002. 

Sandra  L.  Kusumoto, 

Director,  Bureau  of  Consumer  Complaints 
and  Licensing. 

[FR  Doc.  02-22645  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  «730-01-P 


FEDERAL  RETIREMENT  THRIFT 
INVESTMENT  BOARD 

Sunshine  Act  Notice 

TJME  AND  DATE:  9  a.m.  (EDT)  September 
17.  2002. 

PLACE:  4th  Floor,  Conference  Room, 
1250  H  Street,  NW..  Washington,  DC. 
STATUS:  Parts  will  be  open  to  the  public 
and  part  closed  to  the  public. 
MATTERS  TO  BE  CONSIDERED: 

Parts  Open  to  the  Public 

1.  Approval  of  the  minutes  of  the 
August  19.  2002,  Board  member 
meeting. 

2.  Thrift  Savings  Plan  activity  report 
by  the  Executive  Director. 

3.  Review  of  FY  2002  budget  and 
projected  expenditures,  approval  of  FY 

2003  proposed  budget,  and  review  of  FY 

2004  budget  estimate. 

4.  Litigation  review  (closed  to  the 
public). 

Part  Closed  to  the  Public 

Litigation  review. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 

Thomas  J.  Trabucco,  Director,  Office  of 
External  Affairs.  (202)  942-1640. 

Dated:  September  4.  2002. 
David  L.  Hutner, 

Secretary  to  the  Board.  Federal  Retirement 
Thrift  Investment  Board. 
[FR  Doc,  02-22804  Filed  9-4-02;  12:41  am) 
BILUNG  CODE  67CO-01-« 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  Civil  Rights 

Privacy  Act  of  1974;  New  Syttem  of 
Records 

AGENCY:  Office  for  Civil  Rights,  HHS. 
ACTION:  Notification  of  a  New  System  of 
Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act.  the 
Office  for  Civil  Rights  (OCR)  is 
publishing  notice  of  a  new  system  of 
records  (SOR)  called  the  "Program 
information  Management  System 
(PIMS).  HHS/OS/OCR  (09-90-0052)." 
We  are  giving  notice  of  the  routine  uses 
for  this  new  system. 

EFFECTIVE  DATES:  OCR  invites  interested 
parties  to  submit  comments  on  the 
proposed  internal  and  routine  uses  on 
or  before  October  7,  2002.  OCR  has  sent 
a  Report  of  a  New  System  of  Records  to 
the  Congress  and  to  the  Office  of 
Management  and  Budget  (OMB)  on 
August  6,  2002.  The  system  of  records 
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will  be  effective  40  days  from  the  date 
submitted  to  0MB  unless  OCR  receives 
comments  which  would  result  in  a 
contrary  determination. 
ADDRESSES:  The  public  should  address 
comments  to:  Larry  Velez,  Program, 
Policy  and  Training  Division.  Office  for 
Civil  Rights,  Department  of  Health  and 
Human  Services,  Room  553E,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue  SW..  Washington,  DC  20201. 
Comments  also  may  be  sent  via  e-mail 
to  OCRmail@hhs.gov.  Comments 
received  will  be  through  Friday  from  9 
a.m.  -  3  p.m.,  eastern  standard  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Claudia  Schlosberg,  Acting  Director. 
Program,  Policy  and  Training  Division, 
Office  for  Civil  Rights,  Department  of 
Health  and  Human  Services,  Room 
553E,  Hubert  H.  Humphrey  Building, 
200  Independence  Avenue  SW., 
Washington,  DC  20201.  Telephone 
number:  (202)  619-3197. 
SUPPLEMENTARY  INFORMATION:  The  Office 
for  Civil  Rights  (OCR)  is  responsible  for 
enforcing  Title  VI  of  the  Civil  Rights  Act 
of  1964,  section  504  of  the 
Rehabilitation  Act  of  1973,  the  Age 
Discrimination  Act  of  1975  and  other 
statutes  which  prohibit  discrimination 
by  programs  or  entities  that  receive 
Federal  financial  assistance. 
Additionally,  OCR  has  jurisdiction  over 
Federally  conducted  programs  in  cases 
involving  disability-based 
discrimination  under  section  504  of  the 
Rehabilitation  Act,  over  state  and  local 
public  entities  in  cases  involving 
disability-based  discrimination  under 
Title  II  of  the  Americans  with 
Disabilities  Act  and  certain  health 
plans,  health  clearinghouses  and  health 
care  providers  with  respect  to 
enforcemeat  of  medical  privacy 
obligations  under  the  Health  Insurance 
Portability  and  Accountability  Act 
(HIPAA). 

Currently,  OCR  maintains  two  system 
of  records:  the  "Case  Information 
Management  System  (CIMS),  HHS/OS/ 
OCR  (09-90-0050),"  and  the 
"Complaint  File  and  Log,  HHS/OS/OCR 
(09-90-0051)."  CIMS  also  includes  the 
Case  Activity  Tracking  System  (CATS) 
which  was  created  to  use  newer 
computer  technology  [i.e.,  moved  CIMS 
off  a  mainframe  computer  onto  a  local 
area  network  environment),  but 
continued  to  collect  and  store  the  same 
information  as  in  CIMS. 

CMS  is  used  to  track  complaints  and 
compliance  review  activity.  The 
Complaint  File  and  Log  consists 
primarily  of  paper  files,  complaint 
allegations,  information  gathered  during 
complaint  investigations  or  reviews, 
letters  of  findings  and  correspondence 


relating  to  investigations.  The 
Complaint  File  and  Log  was  exempted 
from  the  notification,  access,  correction 
and  amendment  provisions  of  the 
Privacy  Act  under  subsection  (k)(2) 
concerning  records  compiled  for  law 
enforcement  purposes.  49  FR  14107 
(April  10,  1984). 

OCR  proposes  to  establish  a  new 
system  of  records:  "Program  Information 
Management  System  (PIMS),  HHS/OS/ 
OCR  (09-90-0052)."  PIMS  will  be  used 
for  OCR  staff  and  will  consist  of  an 
electronic  repository  of  information  and 
documents,  and  supplementary  paper 
document  files.  PIMS  effectively 
combines  and  replaces  OCR's  two 
existing  systems  of  records,  (CIMS  and 
the  Complaint  File  and  Log),  into  a 
single  integrated  system  with  enhanced 
electronic  storage,  retrieval  and  tracking 
capacities.  While  the  types  of 
information  collected  and  stored  in 
PIMS  will  be  the  same  as  the 
information  collected  in  CIMS  and  the 
Complaint  File  and  Log,  PIMS  will 
allow  OCR  to  manage  more  effectively 
the  information  that  it  does  collect. 

The  PIMS  system  will  allow  OCR  to 
integrate  all  of  OCR's  various  business 
processes,  including  all  its  compliance 
activities,  to  allow  for  real  time  access 
and  results  reporting  and  other  varied 
information  management  needs.  PIMS 
will  provide:  (1)  A  single,  central, 
electronic,  repository  of  all  OCR 
documents  and  information  including 
investigative  files,  correspondence, 
administrative  records,  policy  and 
procedure  manuals  and  other 
documents  and  information  developed 
or  maintained  by  OCR;  (2)  easy,  robust 
capability  to  search  all  the  information 
in  OCR's  repository;  (3)  better  quality 
control  at  the  front  end  with  simplified 
data  entry  and  stronger  data  validation; 
(4)  tools  to  help  staff  work  on  and 
manage  their  casework,  and  (5) 
supplementary  document  files.  The 
system  will  have  the  capacity  to 
generate  reports  concerning  the  status  of 
all  current  and  closed  complaints, 
reviews  and  correspondence,  and  will 
allow  OCR  to  track  outreach,  training 
and  other  activities  and  to  locate  and 
retrieve  information  in  order  to  manage 
more  efficiently  its  work  and  report 
results.  In  addition,  PIMS,  consistent 
with  its  predecessor  management 
information  systems,  will  allow  for  the 
tracking  of  work  assignments  to 
employees  to  facilitate  workload 
balancing,  timely  response  to 
complaints  and  completion  of  reviews, 
and  outreach  and  public  education 
initiatives  focused  on  organizations  and 
individuals. 

OCR  investigative  files  maintained  in 
PIMS  either  as  paper  records  or 


electronic  documents  are  records 
compiled  for  law  enforcement  purposes. 
In  the  course  of  investigations,  OCR 
often  has  a  need  to  obtain  confidential 
information  involving  individuals  other 
than  the  complainant.  In  these  cases,  it 
is  necessary  for  OCR  to  preserve  the 
confidentiality  of  this  information  to 
avoid  unwarranted  invasions  of 
personal  privacy  and  to  assure 
recipients  of  Federal  financial  assistance 
that  such  information  provided  to  OCR 
will  be  kept  confidential.  This  assurance 
is  often  central  to  resolving  disputes 
concerning  access  by  OCR  to  the 
recipients's  records,  and  is  necessary  to 
facilitate  prompt  and  effective 
completion  of  the  investigations. 

Unrestricted  disclosure  of 
confidential  information  in  OCR  files 
can  impede  ongoing  investigations, 
invade  personal  privacy  of  individuals, 
reveal  the  identities  of  confidential 
sources,  of  otherwise  impair  the  ability 
of  OCR  to  conduct  investigations.  For 
these  reasons,  the  Department  is 
exempting  all  investigative  files  from 
the  notification,  access,  correction  and 
amendment  provisions  under 
subsection  (k)(2)  of  the  Privacy  Act. 

The  PIMS  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include,  but  are  not  limited  to:  The 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  0MB  Circular  A-130. 
Appendix,  III,  "Security  of  Federal 
Automated  Information  Resources." 
OCR  has  prepared  a  system  security 
plan  as  required  by  0MB  Circular  A- 
130,  Appendix  III.  This  plan  conforms 
fully  to  guidance  issued  by  the  National 
Institute  for  Standards  and  Technology 
(NIST)  in  NIST  Special  Publication  800- 
18,  "Guide  for  Developing  Security 
Plans  for  Information  Technology 
Systems."  The  plan  includes  conduct  of 
a  risk  assessment  that  addresses  the 
confidentiality  and  integrity  of  the  data. 

Only  authorized  users  whose  official 
duties  require  the  use  of  such 
information  will  have  regular  access  to 
the  records  in  this  system.  Records  may 
be  disclosed  to  student  volunteers, 
individuals  working  under  a  personal 
services  contract,  and  other  individuals 
performing  functions  for  the 
Department,  but  technically  not  having 
the  status  of  agency  employees,  if  they 
need  access  to  the  records  in  order  to 
perform  their  assigned  agency  functions. 

The  routine  uses  proposed  for  this 
system  are  compatabile  with  the  stated 
purpose  of  the  system.  The  first  routine 
use  proposed  for  this  system,  permitting 
disclosing  to  a  congressional  office. 
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allows  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only 
pursuant  to  the  request  of  the 
individual.  The  second  routine  use 
allows  disclosure  to  the  Department  of 
Justice  or  a  court  in  the  event  of 
litigation.  The  third  routine  use  allows 
referral  to  the  appropriate  agency,  in  the 
event  that  a  System  of  Records 
maintained  by  this  agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  The  fourth 
routine  use  allows  disclosure  of  records 
to  contractors  for  the  purpose  of 
processing  or  refining  records  in  the 
system. 

The  following  notice  is  written  in  the 
present,  rather  than  future  tense,  in 
order  to  avoid  the  unnecessary 
expenditure  of  public  funds  to  republish 
the  notice  after  the  system  has  become 
effective. 

Dated:  August  30,  2002. 
Richard  M.  Campanelli, 

Director,  Office  for  Civil  Rights. 

SYSTEM  NAME: 

Program  Information  Management 
System  (PIMS).  HHS/OS/OCR. 

SECURITY  classification: 
None. 

SYSTEM  LOCATKm: 

The  automated  portion  of  the  system 
is  maintained  at  OCR  Headquarters. 
Paper  files  are  maintained  in 
headquarters  and  regional  offices  as 
noted  in  Appendix  I. 

CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Covered  individuals  include  persons 
who  file  complaints  alleging 
discrimination  or  violation  of  their 
rights  under  the  statutes  identified 
below  (Authority  for  Maintenance)  and 
covered  entities  (e.g.,  service  providers) 
that  are  individuals  and  not 
organization  or  institutions,  investigated 
by  OCR  as  a  result  of  complaints  filed 
.  or  through  reviews  conducted  by  OCR. 
Covered  individuals  also  include 
persons  who  submit  correspondence  to 
OCR  related  to  other  compliance 
activities,  (e.g.,  outreach  and  public 
education)  and  other  correspondence 
unrelated  to  a  complaint  or  review  and 
requiring  response  by  OCR.  In  addition, 
OCR  employees  who  use  the  system  to 
record  the  status  of  their  work  are 
covered. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  encompasses  a  variety  of 
records  having  to  do  with  complaints. 


reviews,  and  correspondence.  The 
complaint  files  and  log  include 
complaint  allegations,  information 
gathered  during  the  complaint 
investigation,  findings  and  results  of  the 
investigation,  and  correspondence 
relating  to  the  investigation,  as  well  as 
status  information  for  all  complaints. 
This  component  of  PIMS  is  being 
exempted  from  the  notification,  access, 
correction  and  amendment  provisions  of 
the  Privacy  Act  (see  below:  Systems 
Exempted  From  Certain  Provisions  of 
the  Act).  Equivalent  types  of 
information  are  maintained  for  reviews 
and  correspondence  activities — namely 
information  gathered,  findings,  results, 
correspondence  and  status. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Title  VI  of  the  1964  Civil  Rights  Act; 
sections  533.  542,  794,  855,  1947  and 
1908  of  the  Public  Health  Service  Act; 
sections  504  and  508  of  the 
Rehabilitation  Act  of  1973:  Title  II  of  the 
Americans  with  Disabilities  Act  of  1990; 
the  Age  Discrimination  Act  of  1975;  the 
Equal  Employment  Opportunity 
Provisions  of  the  Public 
Telecommimications  Financing  Act  of 
1978;  Title  VI  and  Title  XVI  of  the 
Public  Health  Service  Act  (the 
"community  services  of  obligation"  of 
facilities  funded  under  the  Act);  Title  IX 
of  the  1972  Education  Amendments; 
section  407  of  the  Drug  Abuse  Office 
and  Treatment  Act;  section  321  of  the 
Comprehensive  Alcohol  Abuse  and 
Alcoholism  Prevention,  Treatment,  and 
Rehabilitation  Act  of  1970;  section  508 
of  the  Social  Security  Act,  the  Family 
Violence  Prevention  and  Services  Act; 
Low-Income  Home  Energy  Assistance 
Act  of  1981;  Section  1808  of  the  Small 
Business  Job  Protection  Act  of  1996;  and 
the  Health  Insurance  Portability  and 
Accountability  Act  of  1996  (HIPAA). 

PURPOSE(S): 

PIMS  will  be  used  by  OCR  staff  and 
will  consist  of  an  electronic  repository 
of  information  and  documents,  and 
supplementary  paper  document  files. 
PIMS  effectively  combines  and  replaces 
OCR's  two  existing  systems  of  records, 
the  "Case  Information  Management 
System  (CIMS),  HHS/OS/OCR.  09-90- 
0050,"  and  the  "Complaint  File  and 
Log,  HHS/OS/OCR  09-00-0051,"  into  a 
single  integrated  system  with  enhanced 
electronic  storage,  retrieval  and  tracking 
capacities.  While  the  types  of 
information  collected  and  stored  in 
PIMS  will  be  the  same  as  the 
information  collected  in  CIMS  and  the 
Complaint  File  and  Log,  PIMS  will 
allow  OCR  to  manage  more  effectively 
the  information  that  it  does  collect.  The 
system  is  designed  to  allow  OCR  to 


integrate  all  of  OCR's  various  business 
processes,  including  all  its  compliance 
activities,  to  allow  for  real  time  access 
and  results  reporting  and  other  varied 
information  management  needs.  PIMS 
will  provide:  (1)  A  single,  central, 
electronic,  repository  of  all  significant 
OCR  documents  and  information, 
including  investigative  files, 
correspondence,  administrative  records, 
policy  and  procedure  manuals  and  other 
documents  and  information  developed 
or  maintained  by  OCR;  (2)  easy,  robust 
capability  to  search  all  the  information 
in  OCR's  repository:  (3)  better  quality 
control  at  the  front  end  with  simplified 
data  entry  and  stronger  data  validation; 
(4)  tools  to  help  staff  work  on  and 
manage  their  casework,  and  (5) 
supplementary'  papaer  document  files. 
The  system  will  have  the  capacity  to 
generate  reports  concerning  the  status  of 
all  current  and  closed  complaints, 
reviews  and  correspondence,  and  will 
allow  OCR  to  track  outreach,  training 
and  other  activities  and  to  locate  and 
retrieve  information  in  order  to  manage 
more  efficiently  its  work  and  report 
results.  In  addition,  PIMS,  consistent 
with  its  predecessor  management 
information  systems,  will  allow  for  the 
tracking  of  work  assignments  to 
employees  to  facilitate  workload 
balancing,  timely  response  to         • 
complaints  and  completion  of  review, 
and  outreach  and  public  education 
initiatives  focused  on  organizations  and 
individuals. 

ROUTINE  USES  OF  RECORDS  MAINTAMEO  M  THE 
SYSTEM,  mCLUOING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  routine  uses  proposed  for  this 
system  are  compatible  with  the  stated 
purpose  of  the  system.  The  first  routine 
use  proposed  for  this  system,  permitting 
disclosure  to  a  congressional  office, 
allows  subject  individuals  to  obtain 
assistance  from  their  representatives  in 
Congress,  should  they  so  desire.  Such 
disclosure  would  be  made  only 
pursuant  to  the  request  of  the 
individual.  The  second  routine  use 
allows  disclosure  to  the  Department  of 
Justice  or  a  court  in  the  event  of 
litigation.  The  third  routine  use  allows 
referral  to  the  appropriate  agency,  in  the 
event  that  a  System  of  Records 
maintained  by  this  agency  to  cany  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law.  The  fourth 
routine  use  allows  disclosure  of  records 
to  contractors  for  the  purpose  of 
processing  or  refining  records  in  the 
system. 
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POLICIES  AND  PRACTICES  FOR  STRONG, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Automated  records  are  maintained  on 
magnetic  disc  and  tape  back-up.  Paper 
records  are  kept  in  file  folders. 

retrievabiuty: 

Records  are  indexed  by  transaction 
number,  but  may  be  retrieved  by  name, 
street  address,  and  other  complainant  or 
covered  entity  characteristic  (such  as 
type  of  entity,  city,  state  and  type  of 
service  provided)  by  OCR  staff  engaged 
in  compliance  activities. 

safeguards: 

The  PIMS  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1984,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  OMB  Circular  A-130, 
Appendix  HI,  "Security  of  Federal 
Automated  Information  Resources." 
OCR  has  prepared  a  system  secimty 
plan  as  required  by  OMB  Circular  A- 
130,  Appendix  ID.  This  plan  conforms 
fully  to  guidance  issued  by  the  National 
Institute  for  Standards  smd  Technology 
(NIST)  in  NIST  Special  Publication  800- 
18,  "Guide  for  Developing  Security 
Plans  for  hiformation  Technology 
Systems."  The  plan  includes  conduct  of 
a  risk  assessment  that  addresses  the 
confidentiality  and  integrity  of  the  data. 

Only  authorized  users  have  access  to 
the  information  in  the  system. 
Categories  of  users  include:  OCR 
investigators,  regional  and  headquarters 
managers,  team  leaders,  OCR  budget 
and  Government  Performance  and 
Results  Act  planning  staff,  program  and 
policy  staff,  and  data  analysts.  Specific 
access  to  structured  around  need  and  is 
determined  by  the  person's  role  in  the 
organization.  Access  is  managed 
through  the  use  of  electronic  access 
control  lists,  which  regulate  the  ability 
to  read,  change  and  delete  information 
in  the  system.  Each  OCR  user  has  read 
access  to  designated  information  in  the 
system,  with  the  ability  to  modify  only 
their  own  submissions  or  those  of  others 
within  their  region  or  group.  Data 
identified  as  confidential  is  so 
designated  and  only  specified 
individuals  are  granted  access.  The 
system  maintains  an  audit  trail  of  all 
actions  against  the  data  base. 

All  electronic  data  is  stored  on  servers 
maintained  in  locked  facilities  with 
computerized  access  control  allowing 
access  to  only  those  support  personnel 
with  a  demonstrated  need  for  access.  A 


data  base  is  kept  of  all  individuals 
granted  security  cart  access  to  the  room, 
and  all  visitors  are  escorted  while  in  the 
room.  The  server  facility  has 
appropriate  envirorunental  security 
controls,  including  measures  to  mitigate 
damage  to  automated  information 
system  resources  caused  by  fire, 
electricity,  water  and  inadequate 
climate  controls. 

Access  control  to  servers,  individual 
computers  and  databases  includes  a 
required  user  log-on  with  a  password, 
inactivity  lockout  to  systems  based  on  a 
specified  period  of  time,  legal  notices 
and  seciuity  warnings  at  log-on,  and 
remote  access  security  that  allows  user 
access  for  remote  users  (e.g.,  while  on 
government  travel)  under  the  same 
terms  and  conditions  as  for  users  within 
the  office.  System  administrators  have 
appropriate  security  clearance. 

Printed  materials  are  filed  in  secure 
cabinets  in  secure  Federal  buildings 
with  access  based  on  need  as  described 
above  for  the  automated  component  of 
the  PIMS  system. 

retention  and  disposal: 

Docimients  related  to  complaints  and 
reviews  are  retained  at  OCR  for  two 
years  from  the  date  the  complaint  is 
closed  and  then  are  archived  at  the 
National  Archives  and  Records 
Administration  for  15  years. 
Correspondence  is  retained  for  one  year 
following  the  end  of  the  fiscal  year  in 
which  processed. 

system  manager(s)  and  address: 

PIMS  Project  Manager,  Resoiux:e 
Management  Division,  Office  for  Civil 
Rights,  200  Independence  Ave.  SW., 
Room  509F,  Washington,  DC  20201. 

notification  procedure: 

Contact  System  Manager  (above). 
Include  name  and  address  of 
complainant,  and  name  of  the  recipient 
against  which  the  allegation  was  filed. 
The  Department  is  exempting  all 
investigative  records  from  this  provision 
(see  below:  Records  Exempted). 

record  access  procedure: 

Same  as  notification  procedures. 
Requesters  should  also  reasonably 
specify  the  record  contents  being 
sought.  Request  should  be  made  to  the 
system  manager  (above).  The 
Department  is  exempting  all 
investigative  records  from  this  provision 
(see  below:  Records  Exempted). 

contesting  record  procedure: 

Contact  the  official(s)  at  the  address 
specified  under  System  Manager,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested 
and  corrective  action  sought  with 


supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  Regulations  (45  CFR  5b.7) 
Federal  Register,  October  8, 1975,  page 
47411.)  The  Department  is  exempting 
all  investigative  records  from  this 
provision  (see  below:  Records 
Exempted). 

RECORD  source  CATEGORIES: 

Information  is  provided  by 
complainants  and  covered  entities. 

RECORDS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  act: 

OCR  investigative  records  maintained 
in  PIMS,  either  as  paper  records  or 
electronic  documents  are  records 
complied  for  law  enforcement  purposes 
and  will  be  exempt  under  subsection 
(k)(2)  fi'om  the  notification,  access, 
correction  and  amendment  provisions  of 
the  Privacy  Act. 

Appendix  Number  1 — System 
Locations: 

This  system  is  located  at  HHS  offices  in  the 
following  cities. 
Headquarters,  PIMS  Project  Manager, 

Resource  Management  Division,  Office  for 

Civil  Rights,  200  Independence  Ave.  SW., 

Room  509F,  Washington,  DC  20201. 
Region  I,  Regional  Manager,  OCR/HHS,  J.F. 

Kennedy  Federal  Building — Room  1875, 

Boston,  Massachusetts  02203. 
Region  n.  Regional  Manager,  OCR/HHS,  26 

Federal  Plaza— Suite  3312,  New  York,  NY 

10278. 
Region  III,  Regional  Manager,  OCR/HHS,  150 

S.  Independence  Mall  West,  Suite  372, 

Public  Ledger  Building,  Philadelphia,  PA 

19106. 
Region  IV,  Regional  Manager,  OCR/HHS, 

Atlanta  Federal  Center,  Suite  3B70,  67 

Forsyth  Street,  SW.,  Atlanta,  GA  30303. 
Region  V.  Regional  Manager,  OCR/HHS,  233 

N.  Michigan  Ave,  Suite  240,  Chicago,  IL 

60601. 
Region  VI,  Regional  Manager,  OCR/HHS, 

1301  Young  Street,  Suite  1169,  Dallas,  TX 

75202. 
Region  VII,  Regional  Manager,  OCR/HHS, 

601  E.  12th  Street— Room  248,  Kansas  City, 

MO  64106. 
Region  VIII.  Regional  Manager,  OCR/HHS, 

Federal  Office  Building,  1961  Stout 

Street— Room  1185,  Denver,  CO  80294. 
Region  IX,  Regional  Manager,  OCR/HHS,  50 

United  Nations  Plaza — Room  322,  San 

Francisco,  CA  94102. 
Region  X,  Regional  Manager,  OCR/HHS,  2201 

Sixth  Avenue— Suite  900,  Seattle,  WA 

98121. 

[FR  Doc.  02-22602  Filed  9-5-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  ft  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  Modified 
or  Aitered  System 

agency:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS) 
(formerly  known  as  the  Health  Care 
Financing  Administration). 
ACTION:  Notice  of  modified  or  altered 
System  of  Records  (SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
CMS  is  proposing  to  modify  or  alter  an 
SOR,  "National  Claims  History  (NCH)," 
System  No.  09-70-0005.  We  propose  to 
modify  the  purpose  of  this  system  by 
deleting  from  the  NCH,  a  sub-file  titled 
"Expanded  Modified  Medicare  Provider 
Analysis  and  Review  File."  This  sub-file 
is  used  for  statistical  analyses  bearing 
on  Medicare  payment  policies  for 
inpatient  hospital  services  and  skilled 
nursing  facilities.  To  accomplish  this 
activity,  we  propose  to  establish  in  a 
separate  notice,  a  new  SOR,  "Medicare 
Provider  Analysis  and  Review 
(MEDPAR)  System  No.  09-70-0009." 
We  propose  to  further  reduce  the  scope 
of  activities  covered  by  the  NCH  with 
the  deletion  of  two  additional  sub-files, 
derived  fi-om  the  Expanded  Modified 
MEDPAR  file,  known  as:  "Quality  of 
Care  MEDPAR  File  (QaMEDPAR),"  and 
the  "Medicare  Mortality  Information 
File  (MMIF)."  The  QC/MEDPAR  data 
were  initially  developed  for  the  purpose 
of  conducting  research  and  effectiveness 
of  care  provided  in  hospitals.  The  MMIF 
includes  mortality  predictors  that  have 
been  statistically  derived  by  CMS  fi-om 
data  provided  by  the  hospital,  national 
data,  and  the  number  of  previous 
hospitalizations  in  all  hospitals. 

CMS  proposes  to  delete  published 
routine  use  number  2  authorizing 
disclosures  to  the  Bureau  of  the  Census; 
number  5  authorizing  disclosiu'es  for 
statistical  analysis  of  inpatient  hospital 
services,  number  7  authorizing 
disclosures  to  conduct  research  on  QC/ 
MEDPAR  data,  number  8  authorizing 
disclosures  to  an  agency  of  a  state 
government,  number  9  authorizing 
disclosure  of  data  derived  from  the 
MMIF,  number  10  authorizing 
disclosures  to  the  Railroad  Retirement 
Board  (RRB),  number  12  authorizing 
disclosures  to  other  insurers,  nimiber  13 
authorizing  disclosures  to  another 
Federal  agency,  number  14  authorizing 
disclosiues  to  states  for  administration 
of  health  care  programs,  and  an 


unnumbered  routine  use  authorizing 
disclosure  to  the  Social  Seciirity 
Administration  (SSA). 

Published  routine  use  niunber  2  is 
being  deleted  because  it  imnecessarily 
duplicates  Exception  4  of  the  Privacy 
Act.  allowing  release  of  data  to  the 
Bureau  of  the  Census.  Routine  uses 
number  5,7,  and  9  are  no  longer  needed 
because  they  authorize  disclosures  from 
the  MEDPAR  subfiles  that  are  being 
removed  from  this  system.  Disclosures 
permitted  imder  routine  use  number  8, 
10, 13, 14,  and  to  SSA  will  be  made  a 
part  of  proposed  routine  use  number  2. 
Proposed  routine  use  number  2  will 
allow  for  release  of  information  to 
"another  Federal  and/or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent."  Disclosures  authorized  under 
published  routine  use  number  12  will 
be  combined  with  published  routine  use 
number  11,  which  authorizes 
disclosures  to  insurance  companies. 
These  disclosures  to  insurance 
companies  will  now  be  covered  under 
proposed  routine  use  number  4. 

The  security  classification  previously  . 
reported  as  "None"  will  be  modified  to 
reflect  that  the  data  in  this  system  is 
considered  to  be  "Level  Three  Privacy 
Act  Sensitive."  We  are  modifying  the 
language  in  the  remaining  routine  uses 
to  provide  clarity  to  CMS's  intention  to 
disclose  individual-specific  information 
contained  in  this  system.  The  routine 
uses  will  then  be  prioritized  and 
reordered  according  to  their  usage.  We 
will  also  take  the  opportunity  to  update 
any  sections  of  the  system  that  were 
affected  by  the  recent  reorganization 
and  to  update  language  in  the 
administrative  sections  to  correspond 
with  language  used  in  other  CMS  SORs. 

The  primary  purpose  of  the  SOR  is  to 
collect  and  maintain  billing  and 
utilization  data  on  Medicare 
beneficiaries  enrolled  in  hospital 
insurance  (Part  A)  or  medical  insurance 
(Part  B)  of  the  Medicare  program  for 
statistical  and  research  purposes  related 
to  evaluating  and  studying  the  operation 
and  effectiveness  of  the  Medicare 
program.  Information  in  this  system  will 
also  be  used  to:  (1)  Support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  (2)  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  (3)  quality 
Improvement  Organizations  (QIO),  (4) 
other  insurers  for  processing  individual 
insurance  claims,  (5)  facilitate  research 
on  the  quality  and  effectiveness  of  care 
provided,  as  well  as  payment-related 
projects,  (6)  support  constituent 
requests  made  to  a  congressional 


representative,  (7)  support  litigation 
involving  the  Agency,  and  (8)  combat 
fraud  and  abuse  in  certain  health 
benefits  programs.  We  have  provided 
backgroimd  information  about  the 
modified  system  in  the  "Supplementary 
Information"  section  below.  Although 
the  Privacy  Act  requires  only  that  CMS 
provide  an  opportimity  for  interested 
persons  to  comment  on  the  proposed 
routine  uses,  CMS  invites  conmients  on 
all  portions  of  this  notice.  See  EFFECTIVE 
DATES  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  modified 
or  altered  system  report  with  the  Chair 
of  the  House  Conunittee  on  Government 
Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  August  2.  2002.  To  ensure 
that  all  parties  have  adequate  time  in 
which  to  comment,  the  modified  or 
altered  SOR  will  become  effective  30 
days  fi-om  the  publication  of  the  notice, 
or  from  the  date  it  was  submitted  to 
OMB  and  the  congress,  whichever  is 
later,  unless  CMS  receives  conmients 
that  require  alterations  to  this  notice. 
ADDRESSES:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution,  CMS,  Room 
N2-04-27,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 
Comments  received  will  be  available  for 
review  at  this  location,  by  appointment, 
during  regular  business  hours,  Monday 
through  Friday  from  9  a.m.-3  p.m.. 
eastern  daylight  time. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Rappaport,  Director,  Division  of 
Enrollment  and  Utilization  Data 
Development,  Enterprise  Databases 
Group,  Office  of  Information  Services, 
CMS.  Room  N3-16-28,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  The  telephone  number  is  410- 
786-6759. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Modified  System 

A.  Background 

In  1989,  CMS  established  an  SOR 
titied  "National  Claims  History,  System 
No.  09-70-0005."  This  svstem  is 
published  at  54  FR  32482  (Aug.  8, 
1989).  The  latest  publication  of  this 
system  was  at  59  FR  19181  (April  22, 
1994),  an  unnumbered  routine  use  was 
added  for  the  Social  Security 
Administration  (SSA)  at  61  FR  6645 
(Feb.  21,  1996),  three  new  fiaud  and 
abuse  routine  uses  were  added  at  63  FR 
38414  (July  16.  1998),  and  at  65  FR 
50552  (August  18,  2000),  two  of  the 
fi-aud  and  abuse  routine  uses  were 
revised  and  a  third  deleted. 
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B.  Statutory  and  Regulatory  Basis  for 
System 

Authority  for  maintenance  of  this 
SOR  is  given  under  the  authority  of 
sections  1874(a)  and  1875  of  the  Social 
Security  Act  (the  Act)  and  Title  42 
United  States  Code  (U.S.C.)  1395(11). 

n.  Collection  and  Maintenance  of  Data 
in  the  System. 

A.  Scope  of  the  Data  Collected 

The  system  contains  billing  and 
utilization  information  on  Medicare 
beneficiaries  enrolled  in  hospital 
insurance  or  medical  insurance  parts  of 
the  Medicare  program,  as  well  as 
provider  specific  information.  This 
system  contains  name  of  the  beneficiary, 
residence  address,  state  and  county 
code,  mailing  zip  code,  health  insurance 
claim  (HIC)  number,  diagnosis  and 
procedural  codes,  race,  sex,  date  of 
birth,  as  well  as  the  basis  for  the 
beneficiary's  Medicare  entitlement.  The 
system  contains  provider  characteristics 
and  an  assigned  provider  number 
(facility,  referring/ servicing  physician), 
admission  date,  service  dates,  diagnosis 
and  procedure  codes,  total  charges. 
Medicare  payment  amoimt,  and 
beneficiary's  liability. 

B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosure  of 
data  is  known  as  a  "routine  use."  The 
govenunent  will  only  release  NCH 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Proposed  Routine  Use 
Disclosiues  of  Data  in  the  System.  "  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  NCH.  CMS  has  the  following 
policies  and  procedures  concerning 
disclosures  of  information  that  will  be 
maintained  in  the  system.  In  general, 
disclosure  of  information  from  the  SOR 
will  be  approved  only  for  the  minimum 
information  necessary  to  accomplish  the 
purpose  of  the  disclosure  and  only  after 
CMS: 

1.  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  is  being  collected,  e.g.,  to 
assist  in  a  variety  of  health  care 
initiatives  with  other  entities  related  to 
the  evaluation  and  study  of  the 
operation  and  effectiveness  of  the 
Medicare  program. 

2.  Determines  that: 


a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would  in 
fact  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually-identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  imder  which  the 
information  was  disclosed. 

4.  Determines  that  the  data  are  valid 
and  reliable. 

III.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specify 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  NCH  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  We  propose  to  establish  or 
modify  the  following  routine  use 
disclosures  of  information  maintained 
in  the  system: 

1 .  To  Agency  contractors  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  a  CMS  function  relating 
to  purposes  for  this  SOR. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 


efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  consultant 
whatever  information  is  necessary  for 
the  contractor  or  consultant  to  fulfill  its 
duties.  In  these  situations,  safeguards 
are  provided  in  the  contract  prohibiting 
the  contractor  or  consultant  from  using 
or  disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requires  the  contractor  or 
consultant  to  retxmi  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits; 
and/or 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regulation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds. 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

Other  Federal  or  state  agencies  in 
their  administration  of  a  Federal  health 
progrEun  may  require  NCH  information 
in  order  to  support  evaluations  and 
monitoring  of  Medicare  claims 
information  of  beneficiaries,  including 
proper  reimbursement  for  services 
provided. 

The  Internal  Revenue  Service  may 
require  NCH  data  for  the  application  of 
tax  penalties  against  employers  and 
employee  organizations  that  contribute 
to  Employer  Group  Health  Plan  or  Large 
Group  Health  Plans  that  are  not  in 
compliance  with  42  U.S.C.  1395v(b). 

In  addition,  state  agencies  in  their 
administration  of  a  Federal  health 
program  may  require  NCH  information 
for  the  purposes  of  determining, 
evaluating  and/or  assessing  cost, 
effectiveness,  and  /or  the  quality  of 
health  care  services  provided  in  the 
state. 

The  RRB  requires  NCH  information  to 
enable  them  to  assist  in  the 
implementation  and  maintenance  of  the 
Medicare  program. 

SSA  requires  NCH  data  to  enable 
them  to  assist  in  the  implementation 
and  maintenance  of  the  Medicare 
program. 

Disclosure  under  this  routine  use 
shall  be  used  by  state  Medicaid  agencies 
pursuant  to  agreements  with  the  HHS 
for  determining  Medicaid  and  Medicare 
eligibility,  for  quality  control  studies, 
for  determining  eligibility  of  recipients 
of  assistance  under  Titles  IV,  XVIII,  and 
XIX  of  the  Act,  and  for  the 


administration  of  the  Medicaid  program. 
Data  will  be  released  to  the  state  only  on 
those  individuals  who  are  patients 
under  the  services  of  a  Medicaid 
program  within  the  state  or  who  are 
residents  of  that  state. 

We  also  contemplate  disclosing 
information  under  this  routine  use  in 
situations  in  which  state  auditing 
agencies  require  NCH  information  for 
auditing  state  Medicaid  eligibility 
considerations.  CMS  may  enter  into  an 
agreement  with  state  auditing  agencies 
to  assist  in  accomplishing  functions 
relating  to  purposes  for  this  SOR. 

3.  To  Quality  Improvement 
Organization  (QIO)  in  connection  with 
review  of  claims,  or  in  connection  with 
studies  or  other  review  activities 
conducted  pursuant  to  Part  B  of  Title  XI 
of  the  Act  and  in  performing  affirmative 
outreach  activities  to  individuals  for  the 
purpose  of  establishing  and  maintaining 
their  entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

QIOs  will  work  to  implement  quality 
improvement  programs,  provide 
consultation  to  CMS,  its  contractors, 
and  to  state  agencies.  QIOs  will  assist 
the  state  agencies  in  related  monitoring 
and  enforcement  efforts,  assist  CMS  and 
intermediaries  in  program  integrity 
assessment,  and  prepare  summary 
information  for  release  to  CMS. 

4.  To  insiirance  companies, 
underwriters,  third  party  administrators 
(TPA),  employers,  self-insurers,  group 
health  plans,  health  maintenance 
organizations  (HMO),  health  and 
welfare  benefit  funds,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  other  groups 
providing  protection  against  medical 
expenses  of  their  enroUees  without  the 
beneficiary's  authorization,  and  any 
entity  having  knowledge  of  the 
occurrence  of  any  event  affecting:  (a)  An 
individual's  right  to  any  such  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  payment,  for  the  purpose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  Medicare  Secondary  Payer  (MSP) 
provision  at  42  U.S.C.  1395y  (b). 
Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
function.  In  order  to  receive  the 
information,  they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  TPA; 

b.  Utilize  the  information  solely  for 
the  purpose  of  processing  the 
individual=s  insurance  claims;  and 


c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

Other  insurers  may  require  NCH 
information  in  order  to  support 
evaluations  and  monitoring  of  Medicare 
claims  information  of  beneficiaries, 
including  proper  reimbursement  for 
services  provided. 

5.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  and  the  restoration 
or  maintenance  of  health,  or  payment 
related  projects. 

NCH  data  will  provide  for  research, 
evaluations  and  epidemiological 
projects,  a  broader,  longitudinal, 
national  perspective  of  the  status  of 
Medicare  beneficiaries.  CMS  anticipates 
that  many  researchers  will  have 
legitimate  requests  to  use  these  data  in 
projects  that  could  ultimately  improve 
the  care  provided  to  Medicare 
beneficiaries  and  the  policy  that  governs 
the  care. 

6.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Beneficiaries  often  request  the  help  of 
a  Member  of  Congress  in  resolving  an 
issue  relating  to  a  matter  before  CMS. 
The  Member  of  Congress  then  writes 
CMS,  and  CMS  must  be  able  to  give 
sufficient  information  to  be  responsive 
to  the  inquiry. 

7.  To  the  Department  of  Justice  (DOJ), 
court,  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  officiai  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government, 

is  a  party  to  litigation  or  has  an  interest 
in  such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ,  court,  or  adjudicatory  body 
involved. 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 


when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

We  contemplate  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contract  or  grant  with  a  third 
party  to  assist  in  accomplishing  CMS 
functions  relating  to  the  purpose  of 
combating  fraud  and  abuse. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  or  grantee  whatever 
information  is  necessary  for  the 
contractor  or  grantee  to  fulfill  its  duties. 
In  these  situations,  safeguards  are 
provided  in  the  contract  prohibiting  the 
contractor  or  grantee  from  using  or 
disclosing  the  information  for  any 
purpose  other  than  that  described  in  the 
contract  and  requiring  the  contractor  or 
grantee  to  return  or  destroy  all 
information. 

9.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 
a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

Other  agencies  may  require  NCH 
information  for  the  purpose  of 
combating  fraud  and  abuse  in  such 
Federally  funded  programs. 

B.  Additional  Circumstances  Affecting 
Routine  Use  Disclosures 

This  SOR  contains  Protected  Health 
Information  as  defined  by  HHS 
regulation  "Standards  for  Privacy  of 
Individually  Identifiable  Health 
Information"  (45  CFR  parts  160  and  164. 
65  FR  82462  (Dec.  28,  00),  as  amended 
by  66  FR  12434  (Feb.  26,  01)). 
Disclosures  of  Protected  Health 
Information  authorized  by  these  routine 
uses  may  only  be  made  if,  and  as, 
permitted  or  required  by  the  "Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information." 

In  addition,  our  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
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sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enrollees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).     . 

IV.  Safeguards 

A.  Administrative  Safeguards 

The  NCH  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  the  Office  and  Management 
and  Budget  (OMB)  Circular  A-130, 
Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
OMB  Circular  A-130.  This  plan 
conforms  fully  to  guidance  issued  by  the 
National  Institute  for  Standards  and 
Technology  (NIST)  in  NIST  Special 
Publication  800-18,  "Guide  for 
Developing  Security  Plans  for 
Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

Authorized  users:  Personnel  having 
access  to  the  system  have  been  trained 
in  Privacy  Act  and  systems  security 
requirements.  Employees  and 
contractors  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  In  addition,  CMS  is  monitoring 
the  authorized  users  to  ensure  against 
excessive  or  unauthorized  use.  Records 
are  used  in  a  designated  work  area  or 
workstation  and  the  system  location  is 
attended  at  all  times  during  working 
hours. 

To  assure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  as  determined  at 
the  Agency  level.  This  prevents 
imauthorized  users  from  accessing  and 
modifying  critical  data.  The  system 
database  configuration  includes  five 
classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects;  e.g.,  tables,  triggers, 
indexes,  stored  procedures,  packages, 
and  has  database  administration 
privileges  to  these  objects; 


•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Indicator  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  individual 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  have  implemented  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  NCH  system:  • 

Access  to  all  servers  is  controlled, 
with  access  limited  to  only  those 
support  personnel  with  a  demonstrated 
need  for  access.  Servers  are  to  be  kept 
in  a  locked  room  accessible  only  by 
specified  management  and  system 
support  personnel.  Each  server  requires 
a  specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  persoimel  who  were  issued 
a  security  card,  key  and/or  combination 
that  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  System 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-ons — Authentication  is 
performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  Agency  level. 

•  Hours  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are 
determined  and  implemented  at  the 
Agency  level. 

•  Inactivity  Log-out — Access  to  the 
NT  workstation  is  automatically  logged 
out  after  a  specified  period  of  inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  display  on  all  servers 
and  workstations. 

•  Remote  Access  Services  (RAS) — 
Windows  NT  RAS  security  handles 


resource  access  control.  Access  to  NT 
resources  is  controlled  for  remote  users 
in  the  same  manner  as  local  users,  by 
utilizing  Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  to61. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security  as  stated  previously  in  this 
section.  Each  automated  information- 
system  should  ensiu'e  a  level  of  security 
commensiuate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Effect  of  the  Modified  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with. the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  only  as  prescribed  therein. 

We  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
piupose  of  NCH.  Disclosure  of 
information  from  the  SOR  will  be 
approved  only  to  the  extent  necessary  to 
accomplish  the  purpose  of  the 
disclosure.  CMS  has  assigned  a  higher 
level  of  security  clearance  for  the 
information  maintained  in  this  system 
in  an  effort  to  provide  added  security 
and  protection  of  data  in  this  system. 

CMS  will  take  precautionary 
measures  to  minimize  the  risks  of 
unauthorized  access  to  the  records  and 
the  potential  harm  to  individual  privacy 
or  other  personal  or  property  rights. 
CMS  will  collect  only  that  information 
necessary  to  perform  the  system's 
functions.  In  addition,  CMS  will  make 
disclosure  fi-om  the  proposed  system 
only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  result  of  the  disclosure  of 
information  relating  to  individuals. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  &■ 
Medicaid  Services. 

09-7(MMX)5 

SYSTEM  NAME: 

National  Claims  History.  HHS/CMS/ 
OIS. 


SECURITY  CLASSmCATWN: 

Level  Three  Privacy  Act  Sensitive. 

SYSTEM  location: 

CMS  Data  Center,  7500  Security 
Boulevard,  North  Building.  First  Floor, 
Baltimore.  Maryland  21244-1850. 

categories  of  individuals  covered  by  the 
system: 

The  system  contains  billing  and 
utilization  information  on  Medicare 
beneficiaries  eiurolled  in  hospital 
insurance  (Part  A)  or  medical  insurance 
(Part  B)  of  the  Medicare  program. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

This  system  contains  Medicare  billing 
and  utilization  data,  name  of  the 
beneficiary,  health  insurance  claim 
(HIC)  number,  diagnosis  and  procedural 
codes,  race,  sex,  date  of  birth,  residence 
address,  state  and  county  code,  mailing 
zip  code,  as  well  as  the  basis  for  the 
beneficiary's  Medicare  entitlement.  The 
system  contains  provider 
characteristics,  assigned  provider 
number  (facility,  referring/servicing 
physician),  admission  date,  service 
dates,  diagnosis  and  procedure  codes, 
total  charges.  Medicare  payment 
amount,  and  beneficiary's  liability. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

Authority  for  maintenance  of  the 
system  is  given  imder  the  authority  of 
sections  1874(a)  and  1875  of  the  Act  and 
Title  42  United  States  Code  (U.S.C), 
section  1395  (11). 

PURPOSE(S) 

The  primary  purpose  of  the  SOR  is  to 
collect  and  maintain  billing  and 
utilization  data  on  Medicare 
beneficiaries  enrolled  in  hospital 
insurance  (Part  A)  or  medical  insurance 
(Part  B)  of  the  Medicare  program  for 
statistical  and  research  piuposes  related 
to  evaluating  and  studying  the  operation 
and  effectiveness  of  the  Medicare 
program.  Information  in  this  system  will 
also  be  used  to:  (1)  Support  regulatory, 
reimbursement,  and  policy  functions 
performed  within  the  Agency  or  by  a 
contractor  or  consultant,  (2)  another 
Federal  or  state  agency,  agency  of  a  state 
government,  an  agency  established  by 
state  law,  or  its  fiscal  agent,  (3)  Quality 
Improvement  Organizations  (QIO),  (4) 
other  insurers  for  processing  individual 
insurance  claims,  (5)  facilitate  research 
on  the  quality  and  effectiveness  of  care 
provided,  as  well  as  payment-related 
projects,  (6)  support  constituent 
requests  made  to  a  congressional 
representative,  (7)  support  litigation 
involving  the  Agency,  and  (8)  combat 
fraud  and  abuse  in  certain  health 
benefits  programs. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  MCLUOMQ  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

The  Privacy  Act  allows  us  to  disclose 
informadon  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  compatible  use 
of  data  is  known  as  a  "routine  use."  The 
proposed  routine  use  in  this  system 
meets  the  compatibility  requirement  of 
the  Privacy  Act.  In  addition,  this  SOR 
contains  Protected  Health  Information 
as  defined  by  HHS  regulation 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information"  (45 
CFR  parts  160  and  164.  65  FR  82462 
(Dec.  28,  00),  as  amended  by  66  FR 
12434  (Feb.  26,  01)).  Disclosures  of 
Protected  Health  Information  authorized 
by  these  routine'-uses  may  only  be  made 
if,  and  as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information."  It  is 
also  our  policy  to  prohibit  release  even 
of  non-identifiable  data,  except 
pursuant  to  one  of  the  routine  uses,  if 
there  is  a  possibility  that  an  individual 
can  be  identified  through  implicit 
deduction  based  on  small  cell  sizes 
(instances  where  the  patient  population 
is  so  small  that  individuals  who  are 
familiar  with  the  enrollees  could, 
because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary).  We  are  proposing  to 
establish  the  following  routine  use 
disclosures  of  information  that  will  be 
maintained  in  the  system: 

1.  To  Agency  contractors  or 
consultants  who  have  been  contracted 
by  the  Agency  to  assist  in 
accomplishment  of  a  CMS  function 
relating  to  the  purposes  for  this  SOR 
and  who  need  to  have  access  to  the 
records  in  order  to  assist  CMS. 

2.  To  another  Federal  or  state  agency, 
agency  of  a  state  government,  an  agency 
established  by  state  law,  or  its  fiscal 
agent  pursuant  to  agreements  with  CMS 
to: 

a.  Contribute  to  the  accuracy  of  CMS's 
proper  payment  of  Medicare  benefits, 
and/or 

b.  Enable  such  agency  to  administer  a 
Federal  health  benefits  program,  or  as 
necessary  to  enable  such  agency  to 
fulfill  a  requirement  of  a  Federal  statute 
or  regiUation  that  implements  a  health 
benefits  program  funded  in  whole  or  in 
part  with  Federal  funds. 

c.  Assist  Federal/state  Medicaid 
programs  within  the  state. 

3.  To  Quality  Improvement 
Organizations  (QIO)  in  connection  with 
review  of  claims,  or  in  connection  with 
studies  or  other  review  activities, 
conducted  pursuant  to  Part  B  of  Title  XI 


of  the  Social  Security  Act  and  in 
performing  affirmative  outreach 
activities  to  individuals  for  the  purpose 
of  establishing  and  maintaining  their 
entitlement  to  Medicare  benefits  or 
health  insurance  plans. 

4.  To  insurance  companies, 
underwriters,  third  party  administrators, 
employers,  self-insurers,  group  health 
plans,  health  maintenance 
organizations,  health  and  welfare 
benefit  funds,  managed  care 
organizations,  other  supplemental 
insurers,  non-coordinating  insurers, 
multiple  employer  trusts,  other  groups 
providing  protection  against  medical 
expenses  of  their  enrollees  without  the 
beneficiary's  authorization,  and  any 
entity  having  knowledge  of  the 
occurrence  of  any  event  affecting  (a)  an 
individual's  right  to  any  such  benefit  or 
payment,  or  (b)  the  initial  right  to  any 
such  benefit  or  payment,  for  the  piu-pose 
of  coordination  of  benefits  with  the 
Medicare  program  and  implementation 
of  the  Medicare  Secondary  Payer 
provision  at  42  U.S.C.  1395y  (b). 
Information  to  be  disclosed  shall  be 
limited  to  Medicare  utilization  data 
necessary  to  perform  that  specific 
function.  In  order  to  receive  the 
information,  they  must  agree  to: 

a.  Certify  that  the  individual  about 
whom  the  information  is  being  provided 
is  one  of  its  insured  or  employees,  or  is 
insured  and/or  employed  by  another 
entity  for  whom  they  serve  as  a  third 
party  administrator; 

b.  Utilize  the  information  solely  for 
the  pujrpose  of  processing  the 
individual's  insurance  claims;  and 

c.  Safeguard  the  confidentiality  of  the 
data  and  prevent  unauthorized  access. 

5.  To  an  individual  or  organization  for 
research,  evaluation,  or  epidemiological 
projects  related  to  the  prevention  of 
disease  or  disability,  and  the  restoration 
or  maintenance  of  health,  or  payment 
related  projects. 

6.  To  a  Member  of  Congress  or 
congressional  staff  member  in  response 
to  an  inquiry  of  the  congressional  office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

7.  To  the  Department  of  justice  (DOJ), 
court  or  adjudicatory  body  when: 

a.  The  Agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  Agency  in  his 
or  her  official  capacity,  or 

c.  Any  employee  of  the  Agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review, 
CMS  determines  that  the  records  are 
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both  relevant  and  necessary  to  the 
litigation. 

8.  To  a  CMS  contractor  (including,  but 
not  limited  to  fiscal  intermediaries  and 
carriers)  that  assists  in  the 
administration  of  a  CMS-administered 
health  benefits  program,  or  to  a  grantee 
of  a  CMS-administered  grant  program, 
when  disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to,  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  program. 

9.  To  another  Federal  agency  or  to  an 
instrumentality  of  any  governmental 
jurisdiction  within  or  under  the  control 
of  the  United  States  (including  any  state 
or  local  governmental  agency),  that 
administers,  or  that  has  the  authority  to 
investigate  potential  fraud  or  abuse  in, 

a  health  benefits  program  funded  in 
whole  or  in  part  by  Federal  funds,  when 
disclosure  is  deemed  reasonably 
necessary  by  CMS  to  prevent,  deter, 
discover,  detect,  investigate,  examine, 
prosecute,  sue  with  respect  to.  defend 
against,  correct,  remedy,  or  otherwise 
combat  fraud  or  abuse  in  such  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  Of  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Records  are  stored  on  both  tape 
cartridges  (magnetic  storage  media)  and 
in  a  DB2  relational  database 
management  environment  (DASD  data 
storage  media). 

retrievabiuty: 

Information  is  most  frequently 
retrieved  by  HIC,  provider  number 
(facility,  physician,  supplier  IDs), 
service  dates,  type  of  bill.  Medicare 
status  code,  diagnoses,  procedure  codes, 
and  beneficiary  state  code. 

SAFEGUARDS: 

CMSiias  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Persormel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  NCH 


system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  the  Department  of 
Health  and  Human  Services  (HHS) 
standards  and  National  Institute  of 
StandcU-ds  and  Technology  guidelines, 
e.g.,  security  codes  will  be  used, 
limiting  access  to  authorized  persormel. 
System  securities  are  established  in 
accordance  with  HHS,  Information 
Resource  Management  Circular  #10, 
Automated  Information  Systems 
Security  Program;  CMS  Automated 
Information  Systems  Guide,  Systems 
Securities  Policies,  and  OMB  Circular 
No.A-130,  Appendix  III. 

RETENTION  AND  DISPOSAL: 

Records  are  maintained  with 
identifiers  for  all  transactions  after  they 
are  entered  into  the  system  for  a  period 
of  20  years.  Records  are  housed  in  both 
active  and  archival  files. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Enrollment  and 
Utilization  Data  Development, 
Enterprise  Databases  Group,  Office  of 
Information  Services,  CMS,  Room  N3- 
16-28,  7500  Security  Boulevard, 
Baltimore,  Maryland  21244-1850. 

NOTIHCATION  PROCEDURE: 

For  purpose  of  notification,  the 
subject  individual  should  write  to  the 
system  manager  who  will  require  the 
system  name,  and  the  retrieval  selection 
criteria  (e.g.,  HIC,  facility  ID,  physician/ 
supplier  number,  service  dates,  type  of 
bill,  etc.). 

RECORD  ACCESS  PROCEDURE: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR 
5b.5(a)(2)). 

CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b. 7). 

RECORD  SOURCE  CATEGORIES: 

Fee-for-Service  (FFS)  billing  and 
utilization  information  contained  in  this 
records  system  is  obtained  from  the 
Common  Working  File,  System  No.  09- 
70-0526.  Medicare+Choice  (M+C) 
organization  utilization  information  to 
be  contained  in  this  records  system  will 


be  obtained  from  a  single  front-end 
processor  that  will  function  as  both  a 
Fiscal  Intermediary  (System  No.  09-70- 
0503)  and  Carrier  (System  No.  09-70- 
0501). 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 

[FR  Doc.  02-22741  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  &  Medicaid 
Services 

Privacy  Act  of  1974;  Report  of  New 
System 

AGENCY:  Department  of  Health  and 
Human  Services  (HHS),  Centers  for 
Medicare  &  Medicaid  Services  (CMS). 
ACTION:  Notice  of  new  system  of  records 
(SOR). 

SUMMARY:  In  accordance  with  the 
requirements  of  the  Privacy  Act  of  1974, 
we  are  proposing  to  establish  a  new 
system  of  records,  called  the 
"Correspondence  Tracking  Management 
System  (CTMS),"  HHS/CMS/OSORA 
No.  09-70-3005.  The  CMTS  replaces 
the  Correspondence  and  Assignment 
Tracking  and  Control  System  (CATCS), 
System  No.  09-70-9001  that  was 
deleted  from  CMS'  database  inventory 
through  a  published  notice  in  the 
Federal  Register.  The  primary  purpose 
of  the  system  of  records  is  to  aid  CMS 
in  tracking  incoming  correspondence 
about  CMS  programs  from  the  Office  of 
the  Secretary,  Medicare  beneficiaries 
and  Medicaid  recipients.  In  addition,  it 
will  track  all  correspondence  from  the 
public,  other  government  agencies, 
contractors,  and  members  of  the 
Congress.  Information  retrieved  from 
this  system  of  records  will  be  used  to 
support  regulatory,  reimbursement,  and 
policy  functions  performed  within  the 
agency  or  by  a  contractor  or  consultant; 
support  constituent  requests  made  to  a 
Congressional  representative;  and 
support  litigation  involving  the  agency. 

We  have  provided  background 
information  about  the  proposed  system 
in  the  "Supplementary  Information" 
section,  below.  Although  the.  Privacy 
Act  requires  only  that  the  "routine  use" 
portion  of  the  system  be  published  for 
comment,  CMS  invites  comments  on  all 
portions  of  this  notice.  See  "Effective 
Dates"  section  for  comment  period. 
EFFECTIVE  DATES:  CMS  filed  a  new 
system  report  with  the  Chair  of  the 
House  Committee  on  Government 
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Reform  and  Oversight,  the  Chair  of  the 
Senate  Committee  on  Governmental 
Affairs,  and  the  Administrator,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget 
(OMB)  on  August  20,  2002.  In  any 
event,  we  will  not  disclose  any 
information  under  a  routine  use  until 
forty  (40)  calendar  days  after 
publication.  We  may  defer 
implementation  of  this  system  of 
records  or  one  or  more  of  the  routine 
use  statements  listed  below  if  we 
receive  comments  that  persuade  us  to 
defer  implementation. 

addresses:  The  public  should  address 
comments  to:  Director,  Division  of  Data 
Liaison  and  Distribution  (DDLD),  CMS, 
Room  N2-04-27,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850.  Comments  received  will  be 
available  for  review  at  this  location,  by 
appointment,  during  regular  business 
hours,  Monday  through  Friday  from  9 
a.m.-3  p.m.,  eastern  time  zone. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chris  Worrall,  Division  of 
Correspondence  Control,  Office  of 
Communications  and  Operations 
Support,  CMS,  7500  Secvuity  Boulevard, 
Baltimore,  Maryland  21244-1850. 

SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  New  System  of 
Records 

A.  Statutory  and  Regulatory  Basis  for 
System  of  Records 

42  CFR  401.101-401.148  and  1106(a) 
of  the  Social  Security  Act,  42  U.S.C. 
1306(a). 

B.  Background 

The  CMTS  is  being  established  to 
replace  the  Correspondence  and 
Assignment  Tracking  and  Control 
System  (CATCS),  System  No.  09-70- 
9001  that  was  deleted  from  CMS' 
database  inventory  through  a  published 
notice  in  the  Federal  Register. 

n.  Collection  and  Maintenance  of  Data 
in  the  System 

A.  Scope  of  the  Data  Collected 

The  CMTS  includes  the  following 
information:  name  and  address  of 
correspondent(s);  subject  of  request; 
Centers/Office  to  which  case  is 
assigned,  correspondence  control 
number,  date  of  initial  entry  and  any 
subsequent  updating,  location  of  case, 
due  date,  type(s)  of  information 
requested,  any  cross  reference,  incoming 
correspondence,  response  and  if 
provided  in  the  correspondence, 
information  about  a  beneficiary  (e.g., 
name,  address.  Social  Security  Number. 


B.  Agency  Policies,  Procedures,  and 
Restrictions  on  the  Routine  Use 

The  Privacy  Act  permits  us  to  disclose 
information  without  an  individual's 
consent  if  the  information  is  to  be  used 
for  a  purpose  that  is  compatible  with  the 
purpose(s)  for  which  the  information 
was  collected.  Any  such  disclosiire  of 
data  is  known  as  a  "routine  use."  The 
government  will  only  release  CMTS 
information  that  can  be  associated  with 
an  individual  as  provided  for  under 
"Section  III.  Entities  Who  May  Receive 
Disclosures  Under  Routine  Use."  Both 
identifiable  and  non-identifiable  data 
may  be  disclosed  under  a  routine  use. 
Identifiable  data  includes  individual 
records  with  CMTS  information  and 
identifiers.  Non-identifiable  data 
includes  individual  records  with  CMTS 
information  and  masked  identifiers  or 
CMTS  information  with  identifiers 
stripped  out  of  the  file. 

CMS  will  only  disclose  the  minimum 
personal  data  necessary  to  achieve  the 
purpose  of  the  CMTS.  CMS  has  the 
following  policies  and  procediires 
concerning  disclosures  of  information 
that  will  be  maintained  in  the  system. 
In  general,  disclosure  of  information 
from  the  SOR  will  be  approved  only  for 
the  minimum  information  necessary  to 
accomplish  the  purpose  of  the 
disclosure  after  CMS: 

1 .  Determines  that  the  use  or 
disclosure  is  consistent  with  the  reason 
that  the  data  are  being  collected;  e.g., 
track,  control,  and  respond  to 
correspondence  from  the  public,  other 
government  agencies,  contractors,  and 
members  of  the  Congress. 

2.  Determines  that: 

a.  The  purpose  for  which  the 
disclosure  is  to  be  made  can  only  be 
accomplished  if  the  record  is  provided 
in  individually  identifiable  form; 

b.  The  purpose  for  which  the 
disclosure  is  to  be  made  is  of  sufficient 
importance  to  warrant  the  effect  and/or 
risk  on  the  privacy  of  the  individual  that 
additional  exposure  of  the  record  might 
bring;  and 

c.  There  is  a  strong  probability  that 
the  proposed  use  of  the  data  would,  in 
fact,  accomplish  the  stated  purpose(s). 

3.  Requires  the  information  recipient 
to: 

a.  Establish  administrative,  technical, 
and  physical  safeguards  to  prevent 
unauthorized  use  of  disclosure  of  the 
record; 

b.  Remove  or  destroy  at  the  earliest 
time  all  individually,  identifiable 
information;  and 

c.  Agree  to  not  use  or  disclose  the 
information  for  any  purpose  other  than 
the  stated  purpose  under  which  the 
information  was  disclosed. 


4.  Determines  that  the  data  are  valid 
and  reliable. 

in.  Proposed  Routine  Use  Disclosures 
of  Data  in  the  System 

A.  Entities  That  May  Receive 
Disclosures  Under  Routine  Use 

These  routine  uses  specifv' 
circumstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  CMTS  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that'the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  purpose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  CMS  proposes  to  establish  the 
following  routine  use  disclosures  of 
information  maintained  in  the  system: 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

CMS  contemplates  disclosing 
information  under  this  routine  use  only 
in  situations  in  which  CMS  may  enter 
into  a  contractual  or  similar  agreement 
with  a  third  party  to  assist  in 
accomplishing  agency  business 
functions  relating  to  purposes  for  tins 
system  of  records. 

CMS  occasionally  contracts  out 
certain  of  its  functions  when  doing  so 
would  contribute  to  effective  and 
efficient  operations.  CMS  must  be  able 
to  give  a  contractor  whatever 
information  is  necessary  for  the 
contractor  to  fulfill  its  duties.  In  these 
situations,  safeguards  are  provided  in 
the  contract  prohibiting  the  contractor 
from  using  or  disclosing  the  information 
for  any  purpose  other  than  that 
described  in  the  contract  and  requires 
the  contractor  to  return  or  destroy  all 
information  at  the  completion  of  the 
contract. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquir>'  of  the  Congressional  Office 
made  at  the  written  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  CMS.  The  Member  of  Congress 
then  writes  CMS,  and  CMS  must  be  able 
to  give  sufficient  information  to  be 
responsive  to  the  inquiry. 
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3.  To  the  Department  of  Justice  (DOJ). 
court  or  adjudicatory  body  when: 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review. 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

Whenever  CMS  is  involved  in 
litigation,  or  occasionally  when  another 
party  is  involved  in  litigation  and  CMS's 
policies  or  operations  could  be  affected 
by  the  outcome  of  the  litigation,  CMS 
would  be  able  to  disclose  information  to 
the  DOJ.  court  or  adjudicatory  body 
involved.  A  determination  would  be 
made  in  each  instance  that,  under  the 
circumstances  involved,  the  purposes 
served  by  the  use  of  the  information  in 
the  particular  litigation  is  compatible 
with  a  purpose  for  which  CMS  collects 
the  information. 

B.  Additional  Provisions  Affecting 
Routine  Use  Disclosures 

In  addition,  CMS  policy  will  be  to 
prohibit  release  even  of  non-identifiable 
data,  except  pursuant  to  one  of  the 
routine  uses,  if  there  is  a  possibility  that 
an  individual  can  be  identified  through 
implicit  deduction  based  on  small  cell 
sizes  (instances  where  the  patient 
population  is  so  small  that  individuals 
who  are  familiar  with  the  enroUees 
could,  because  of  the  small  size,  use  this 
information  to  deduce  the  identity  of 
the  beneficiary). 

This  System  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Human 
Services'  regulation  "Standards  for 
Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164,  65  FR  82462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if,  and 
as.  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

IV.  Safeguards 

The  CMTS  system  will  conform  to 
applicable  law  and  policy  governing  the 
privacy  and  security  of  Federal 
automated  information  systems.  These 
include  but  are  not  limited  to:  the 
Privacy  Act  of  1974,  Computer  Security 
Act  of  1987,  the  Paperwork  Reduction 
Act  of  1995,  the  Clinger-Cohen  Act  of 
1996,  and  0MB  Circular  A-130, 


Appendix  III,  "Security  of  Federal 
Automated  Information  Resources." 
CMS  has  prepared  a  comprehensive 
system  security  plan  as  required  by 
0MB  Circular  A-130.  Appendix  III. 
This  plan  conforms  fully  to  guidance 
issued  by  the  National  Institute  for 
Standards  and  Technology  (NIST)  in 
NIST  Special  Publication  800-18, 
"Guide  for  Developing  Security  Plans 
for  Information  Technology  Systems." 
Paragraphs  A-C  of  this  section  highlight 
some  of  the  specific  methods  that  CMS 
is  using  to  ensure  the  security  of  this 
system  and  the  information  within  it. 

A.  Authorized  Users 

Personnel  having  access  to  the  system 
have  been  trained  in  Privacy  Act  and 
systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data.  Records  are  used  in  a 
designated  work  area  and  system 
location  is  attended  at  all  times  during 
working  hours. 

To  ensure  security  of  the  data,  the 
proper  level  of  class  user  is  assigned  for 
each  individual  user  level.  This 
prevents  unauthorized  users  from 
accessing  and  modifying  critical  data. 
The  system  database  configuration 
includes  five  classes  of  database  users: 

•  Database  Administrator  class  owns 
the  database  objects  (e.g.,  tables, 
triggers,  indexes,  stored  procedures, 
packages)  and  has  database 
administration  privileges  to  these 
objects. 

•  Quality  Control  Administrator  class 
has  read  and  write  access  to  key  fields 
in  the  database; 

•  Quality  Index  Report  Generator 
class  has  read-only  access  to  all  fields 
and  tables; 

•  Policy  Research  class  has  query 
access  to  tables,  but  are  not  allowed  to 
access  confidential  patient 
identification  information;  and 

•  Submitter  class  has  read  and  write 
access  to  database  objects,  but  no 
database  administration  privileges. 

B.  Physical  Safeguards 

All  server  sites  will  implement  the 
following  minimum  requirements  to 
assist  in  reducing  the  exposure  of 
computer  equipment  and  thus  achieve 
an  optimum  level  of  protection  and 
security  for  the  CMS  system: 

Access  to  all  servers  is  to  be 
rontrolled,  with  access  limited  to  only 
those  support  personnel  with  a 


demonstrated  need  for  access.  Servers 
are  to  be  kept  in  a  locked  room 
accessible  only  by  specified 
management  and  system  support 
personnel.  Each  server  is  to  require  a 
specific  log-on  process.  All  entrance 
doors  are  identified  and  marked.  A  log 
is  kept  of  all  personnel  who  were  issued 
a  security  card,  key  and/or  combination, 
which  grants  access  to  the  room  housing 
the  server,  and  all  visitors  are  escorted 
while  in  this  room.  All  servers  are 
housed  in  an  area  where  appropriate 
environmental  security  controls  are 
implemented,  which  include  measures 
implemented  to  mitigate  damage  to 
Automated  Information  Systems  (AIS) 
resources  caused  by  fire,  electricity, 
water  and  inadequate  climate  controls. 

Protection  applied  to  the 
workstations,  servers  and  databases 
include: 

•  User  Log-on — Authentication  is  to 
be  performed  by  the  Primary  Domain 
Controller/Backup  Domain  Controller  of 
the  log-on  domain. 

•  Workstation  Names — Workstation 
naming  conventions  may  be  defined  and 
implemented  at  the  agency  level. 

•  Houjs  of  Operation — May  be 
restricted  by  Windows  NT.  When 
activated  all  applicable  processes  will 
automatically  shut  down  at  a  specific 
time  and  not  be  permitted  to  resume 
until  the  predetermined  time.  The 
appropriate  hours  of  operation  are  to  be 
determined  and  implemented  at  the 
agency  level. 

•  Inactivity  Lockout — Access  to  the 
NT  workstation  is  to  be  automatically 
locked  after  a  specified  period  of 
inactivity. 

•  Warnings — Legal  notices  and 
security  warnings  are  to  be  displayed  on 
all  servers  and  workstations. 

•  Remote  Access  Security — Windows 
NT  Remote  Access  Service  (RAS) 
seciu'ity  handles  resource  access 
control.  Access  to  NT  resources  is  to  be 
controlled  for  remote  users  in  the  same 
manner  as  local  users,  by  utilizing 
Windows  NT  file  and  sharing 
permissions.  Dial-in  access  can  be 
granted  or  restricted  on  a  user-by-user 
basis  through  the  Windows  NT  RAS 
administration  tool. 

C.  Procedural  Safeguards 

All  automated  systems  must  comply 
with  Federal  laws,  guidance,  and 
policies  for  information  systems 
security.  These  include,  but  are  not 
limited  to:  the  Privacy  Act  of  1974;  the 
Computer  Security  Act  of  1987;  OMB 
Circular  A-130,  revised;  Information 
Resource  Management  Circular  #10; 
HHS  AIS  Security  Program;  the  CMS 
Information  Systems  Seciu-ity  Policy, 
Standards,  and  Guidelines  Handbook; 
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and  other  CMS  systems  seciuity 
policies.  Each  automated  information 
system  should  ensure  a  level  of  security 
commensurate  with  the  level  of 
sensitivity  of  the  data,  risk,  and 
magnitude  of  the  harm  that  may  result 
from  the  loss,  misuse,  disclosure,  or 
modification  of  the  information 
contained  in  the  system. 

V.  Efifiects  of  the  New  System  on 
Individual  Rights 

CMS  proposes  to  establish  this  system 
in  accordance  with  the  principles  and 
requirements  of  the  Privacy  Act  and  will 
collect,  use,  and  disseminate 
information  oidy  as  prescribed  therein. 
Data  in  this  system  will  be  subject  to  the 
authorized  releases  in  accordance  with 
the  routine  uses  identified  in  this 
system  of  records. 

CMS  will  monitor  the  collection  and 
reporting  of  CMTS  data.  CMTS 
information  is  submitted  to  CMS 
through  standard  systems.  CMS  will  use 
a  variety  of  onsite  and  offsite  edits  and 
audits  to  increase  the  accuracy  of  CMTS 
data. 

CMS  will  take  precautionary 
measures  (see  item  IV.,  above)  to 
minimize  the  risks  of  imauthorized 
access  to  the  records  and  the  potential 
harm  to  individual  privacy  or  other 
personal  or  property  rights  of  patients 
whose  data  are  maintained  in  the 
system.  CMS  will  collect  only  that 
information  necessary  to  perform  the 
system's  functions.  In  addition,  CMS 
will  make  disclosure  from  the  proposed 
system  only  with  consent  of  the  subject 
individual,  or  his/her  legal 
representative,  or  in  accordance  with  an 
applicable  exception  provision  of  the 
Privacy  Act. 

CMS,  therefore,  does  not  anticipate  an 
unfavorable  effect  on  individual  privacy 
as  a  resiUt  of  maintaining  this  system  of 
records. 

Thomas  A.  Scully, 

Administrator,  Centers  for  Medicare  Sr 
Medicaid  Services. 

09-70-3005 
SYSTEM  NAME: 

Correspondence  Tracking 
Management  System,  (CMTS). 

SECURITY  classification: 

Level  3,  Privacy  Act  Sensitive. 

system  location: 

HCFA  Data  Center,  7500  Security 
Boulevard,  North  Building,  First  Floor, 
Baltimore,  Maryland  21244-1850.  CMS 
contractors  and  agents  at  various 
locations. 


CATEGORIES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

The  system  of  records  will  contain 
data  on  any  correspondent  whose  letter 
is  sent  to  CMS  and  on  individuals 
referenced  in  such  correspondence  (e.g.. 
beneficiaries,  the  public,  other 
government  agencies,  contractors,  and 
members  of  the  Congress. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

The  system  contains  incoming 
correspondence,  responses  to 
correspondence  and  information  CMS 
uses  to  track  correspondence,  and  e.g. 
CMTS  control  number. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 

42  CFR  401.101-401.148  and  sec 
1106(a)  of  the  Social  Security  Act,  42 
U.S.C.  1306(a). 

PURPOSE(S): 

The  primary  purpose  of  the  system  of 
records  is  to  aid  CMS  in  tracking 
incoming  correspondence  about  CMS 
programs  from  the  Office  of  the 
Secretary,  Medicare  beneficiaries  and 
Medicaid  recipients.  In  addition,  it  will 
track  all  correspondence  from  the 
public,  other  government  agencies, 
contractors,  and  members  of  the 
Congress.  Information  retrieved  from 
this  system  of  records  will  be  used  to 
support  regidatory,  reimbursement,  and 
policy  functions  performed  within  the 
agency  or  by  a  contractor  or  consultant; 
support  constituent  requests  made  to  a 
Congressional  representative;  and 
support  litigation  involving  the  agency. 

ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OR  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

These  routine  uses  specify 
circiunstances,  in  addition  to  those 
provided  by  statute  in  the  Privacy  Act 
of  1974,  under  which  CMS  may  release 
information  from  the  CMTS  without  the 
consent  of  the  individual  to  whom  such 
information  pertains.  Each  proposed 
disclosure  of  information  under  these 
routine  uses  will  be  evaluated  to  ensure 
that  the  disclosure  is  legally 
permissible,  including  but  not  limited  to 
ensuring  that  the  piupose  of  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  information  was 
collected.  In  addition,  CMS  policy  will 
be  to  prohibit  release  even  of  non- 
identifiable  data,  except  pursuant  to  one 
of  the  routine  uses,  if  there  is  a 
possibility  that  an  individual  can  be 
identified  through  implicit  deduction 
based  on  small  cell  sizes  (instances 
where  the  patient  population  is  so  small 
that  individuals  who  are  familiar  with 
the  enroUees  could,  because  of  the  small 
size,  use  this  information  to  deduce  the 
identity  of  the  beneficiary).  Be  advised. 


this  System  of  Records  contains 
Protected  Health  Information  as  defined 
by  the  Department  of  Health  and  Human 
Services'  (HHS)  regulation  'Standards 
for  Privacy  of  Individually  Identifiable 
Health  Information"  (45  CFR  parts  160 
and  164.  65  FR  8462  as  amended  by  66 
FR  12434).  Disclosures  of  Protected 
Health  Information  authorized  by  these 
routine  uses  may  only  be  made  if.  and 
as,  permitted  or  required  by  the 
"Standards  for  Privacy  of  Individually 
Identifiable  Health  Information." 

1.  To  agency  contractors,  or 
consultants  that  have  been  contracted 
by  the  agency  to  assist  in  the 
performance  of  a  service  related  to  this 
system  of  records  and  that  need  to  have 
access  to  the  records  in  order  to  perform 
the  activity. 

2.  To  a  Member  of  Congress  or  to  a 
Congressional  staff  member  in  response 
to  an  inquiry  of  the  Congressional  Office 
made  at  the  WTitten  request  of  the 
constituent  about  whom  the  record  is 
maintained. 

3.  To  the  Department  of  Justice  (DO)), 
court  or  adjudicatory  body  when; 

a.  The  agency  or  any  component 
thereof,  or 

b.  Any  employee  of  the  agency  in  his 
or  her  official  capacity;  or 

c.  Any  employee  of  the  agency  in  his 
or  her  individual  capacity  where  the 
DOJ  has  agreed  to  represent  the 
employee,  or 

d.  The  United  States  Government;  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  by  careful  review. 
CMS  determines  that  the  records  are 
both  relevant  and  necessary  to  the 
litigation. 

POUaES  AND  PRACTICES  FOR  STOfMNG, 
RETRIEVIN6,  ACCESSING,  RETANMNO,  AND 
DtSPOSmO  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

All  records  are  stored  on  magnetic 
media. 

RETRIEVABILmr: 

Name  of  correspondent,  name  of 
individual  referenced  in  the 
correspondence,  or  correspondence 
control  number  retrieves  the  records. 

SAFEGUARDS: 

CMS  has  safeguards  for  authorized 
users  and  monitors  such  users  to  ensure 
against  excessive  or  unauthorized  use. 
Personnel  having  access  to  the  system 
have  been  trained  in  the  Privacy  Act 
and  systems  security  requirements. 
Employees  who  maintain  records  in  the 
system  are  instructed  not  to  release  any 
data  until  the  intended  recipient  agrees 
to  implement  appropriate 
administrative,  technical,  procedural, 
and  physical  safeguards  sufficient  to 
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protect  the  confidentiality  of  the  data 
and  to  prevent  unauthorized  access  to 
the  data. 

In  addition,  CMS  has  physical 
safeguards  in  place  to  reduce  the    • 
exposure  of  computer  equipment  and 
thus  achieve  an  optimum  level  of 
protection  and  security  for  the  CMS 
system.  For  computerized  records, 
safeguards  have  been  established  in 
accordance  with  HHS  standards  and 
National  Institute  of  Standards  and 
Technology  guidelines;  e.g.,  security 
codes  will  be  used,  limiting  access  to 
authorized  personnel.  System  seciu-ities 
are  established  in  accordance  with  HHS, 
Information  Resource  Management 
Circular  #10,  Automated  Information 
Systems  Security  Program;  CMS 
Information  Systems  Security, 
Standards  Guidelines  Handbook  and 
0MB  Circular  No.  A-130  (revised) 
Appendix  III. 

RETENTION  AND  DISPOSAL: 

The  records  are  maintained  on-line  in 
the  system  for  2  years.  After  a  2-year 
period,  records  are  transferred  to  an 
archive  file  and  destroyed  three  years 
later. 

Due  to  a  freeze  imposed  by  the 
Department  of  Justice  in  1992, 
correspondence  documenting/ 
supporting  a  specific  claim, 
reconsideration,  appeal  or  similar  case 
will  be  maintained  until  further  notice. 
Once  the  freeze  is  lifted,  destroy  6  years 
and  3  months  after  final  payment/ 
resolution. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Director,  Division  of  Correspondence 
Control,  Office  of  Communications  and 
Operations  Support,  Health  Care 
Financing  Administration.  7500 
Security  Boulevard,  Baltimore, 
Maryland  21244-1850. 

NOTIFICATION  PROCEDURE: 

For  purpose  of  access,  the  subject 
individual  should  write  to  the  system 
manager,  who  will  require  the  system 
name,  the  subject  individual's  name 
(woman's  maiden  name,  if  applicable), 
social  security  number  (SSN) 
(furnishing  the  SSN  is  voluntary,  but  it 
may  make  searching  for  a  record  easier 
and  prevent  delay),  address,  date  of 
correspondence. 

RECORD  ACCESS  PROCEDURES: 

For  purpose  of  access,  use  the  same 
procedures  outlined  in  Notification 
Procedures  above.  Requestors  should 
also  reasonably  specify  the  record 
contents  being  sought.  (These 
procedures  are  in  accordante  with 
Department  regulation  45  CFR 
5b.5(a)(2).) 


CONTESTING  RECORD  PROCEDURES: 

The  subject  individual  should  contact 
the  system  manager  named  above,  and 
reasonably  identify  the  record  and 
specify  the  information  to  be  contested. 
State  the  corrective  action  sought  and 
the  reasons  for  the  correction  with 
supporting  justification.  (These 
procedures  are  in  accordance  with 
Department  regulation  45  CFR  5b.7.) 

RECORD  SOURCE  CATEGORIES: 

Incoming  correspondence  and 
responses  to  such  correspondence. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

None. 
(FR  Doc.  02-22742  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  01 P-03431 

Orthopedic  Devices;  Denial  of  Request 
for  Change  in  Classification  of  Hip 
Joint  Metal/Metal  Semi-Constrained, 
With  a  Cemented  AcetatMjiar 
Component,  Prosthesis  and  Hip  Joint 
Metal/Metal  Semi-Constrained,  With  an 
Uncemented  Acetabular  Component, 
Prosthesis 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  denial  of  petition. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  denying  the 
petition  submitted  by  the  Orthopedic 
Surgical  Manufacturers  Association 
(OSMA)  to  reclassify  the  hip  joint 
metal/metal  semi-constrained  prosthesis 
with  a  cemented  acetabular  component 
and  the  hip  joint  metal/metal  semi- 
constrained prosthesis  with  an 
uncemented  acetabular  component  from 
class  III  (premarket  approval)  into  class 
II  (special  controls).  The  agency  is 
denying  the  petition  because  OSMA 
failed  to  provide  any  new  information  to 
establish  that  special  controls  would 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  the  devices. 
The  agency  is  also  publishing  the 
recommendation  of  FDA's  Orthopedic 
and  Rehabilitation  Devices  Panel  (the 
Panel)  concerning  the  petition.  This 
action  is  being  taken  under  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act), 
as  amended  by  the  Medical  Device 
Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (SMDA),  and  the  Food  and 
Drug  Administration  Modernization  Act 
of  1997(FDAMA). 


FOR  FURTHER  INFORMATION  CONTACT: 

Glenn  A.  Stiegman,  Center  for  Devices 
and  Radiological  Health  (HFZ-410). 
Food  and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-2036. 
SUPPLEMENTARY  INFORMATION: 

I.  Classification  and  Reclassification  of 
Devices  Under  the  Amendments 

The  act  (21  U.S.C.  301  et  seq.),  as 
amended  by  the  1976  amendments 
(Public  Law  94-295),  SMDA  (Public 
Law  101-629)  and  FDAMA  (Public  Law 
105-115),  established  a  comprehensive 
system  for  the  regulation  of  medical 
devices  intended  for  human  use. 
Section  513  of  the  act  (21  U.S.C.  360c) 
established  three  categories  (classes)  of 
devices,  depending  on  the  regulatory 
controls  needed  to  provide  reasonable 
assurance  of  their  safety  and 
effectiveness.  The  three  categories  of 
devices  are  class  I  (general  controls), 
class  II  (special  controls),  and  class  HI 
(premarket  approval).  Except  as 
provided  in  section  520(c)  of  the  act  (21 
U.S.C.  360j(c)),  FDA  may  not  use 
confidential  information  concerning  a 
device's  safety  and  effectiveness  as  a 
basis  for  reclassification  of  the  device 
from  class  III  into  class  II  or  class  I. 

Under  section  513  of  the  act,  devices 
that  were  in  commercial  distribution 
before  May  28.  1976  (the  date  of 
enactment  of  the  amendments), 
generally  referred  to  as  preamendments 
devices,  are  classified  after  FDA  has:  (1) 
Received  a  recommendation  from  a 
device  classification  panel  (an  FDA 
advisory  committee);  (2)  published  the 
panel's  recommendation  for  comment, 
along  with  a  proposed  regulation 
classifying  the  device;  and  (3)  published 
a  final  regulation  classifying  the  device. 
FDA  has  classified  most  preamendment 
devices  under  these  procedures. 

Devices  that  were  not  in  commercial 
distribution  prior  to  May  28, 1976, 
generally  referred  to  as  postamendments 
devices,  are  classified  automatically  by 
statute  (section  513(f)  of  the  act)  into 
class  III  without  any  FDA  rulemaking 
process.  Those  devices  remain  in  class 
III  and  require  premarket  approval, 
unless  and  until:  (1)  The  device  is 
reclassified  into  class  I  or  11;  (2)  FDA 
issues  an  order  classifying  the  device 
into  class  I  or  11  in  accordance  with  new 
section  513(f)(2)  of  the  act,  as  amended 
by  FDAMA;  or  (3)  FDA  issues  an  order 
finding  the  device  to  be  substantially 
equivalent,  under  section  513(i)  of  the 
act,  to  a  predicate  device  that  does  not 
require  premarket  approval.  The  agency 
determines  whether  new  devices  are 
substantially  equivalent  to  previously 
marketed  devices  by  means  of 
premarket  notification  procedures  in 


section  510(k)  of  the  act  (21  U.S.C. 
360(k))  and  21  CFR  part  807  of  the 
regulations. 

Reclassification  of  classified 
preamendments  devices  is  governed  by 
section  513(e)  of  the  act.  This  section  of 
the  act  provides  that  FDA  may,  by 
rulemaking,  reclassify  a  device  (in  a 
proceeding  that  parallels  the  initial 
classification  proceeding)  based  on 
"new  information."  The  reclassification 
can  be  initiated  by  FDA  or  by  the 
petition  of  an  interested  person.  The 
term  "new  information,"  as  used  in 
section  513(e)  and  515(b)(2)(A)(iv)  of  the 
act  (21  U.S.C.  360e{b)(2)(A)(iv)), 
includes  information  developed  as  a 
result  of  a  reevaluation  of  the  data 
before  the  agency  when  the  device  was 
originally  classified,  as  well  as 
information  not  presented,  not 
available,  or  not  developed  at  that  time. 
(See,  e.g.,  Holland  Rantos  v.  United 
States  Department  of  Health,  Education, 
and  Welfare.  587  F.2d  1173, 1174  n.l 
(D.C.  Cir.  1978);  Upjohn  v.  Finch,  422 
F.2d  944  (6th  Qr.  1970);  Bell  v. 
Goddard,  366  F.2d  l77  (7th  Cir.  1966).) 

Reevaluation  of  the  data  previously 
before  the  agency  is  an  appropriate  basis 
for  subsequent  regulatory  action  where 
the  reevaluation  is  made  in  light  of 
newly  available  regulatory  authority 
(see  Bell  v.  Goddard,  supra,  366  F.2d  at 
181;  Ethicon.  Inc.  v.  FDA,  762  F.Supp. 
382,  389-91  (D.D.C.  1991)),  or  in  light 
of  changes  in  "medical  science."  (See 
Upjohnv.  Finch,  supra,  422  F.2d  at  951.) 
Regardless  of  whether  data  before  the 
agency  are  p'ast  or  new  data,  the  "new 
information"  upon  which 
reclassification  under  section  513(e)  of 
the  act  is  based  must  consist  of  "valid 
scientific  evidence,"  as  defined  in 
section  513(a)(3)  of  the  act  and 
§  860.7(c)(2)  (21  CFR  860.7(c)(2)).  (See, 
e.g..  General  Medical  Co.  v.  FDA,  770 
F.2d  214  (D.C.  Cir.  1985);  Contact  Lens 
Assoc,  v.  FDA,  766  F.2d  592  (D.C.  Cir.), 
cert,  denied,  474  U.S.  1062  (1985)).  FDA 
relies  upon  "valid  scientific  evidence" 
in  the  classification  process  to 
determine  the  level  of  regulation  for 
devices.  For  the  piupose  of 
reclassification,  the  valid  scientific 
evidence  upon  which  the  agency  relies 
must  be  publicly  available.  Publicly 
available  information  excludes  trade 
secret  and/or  confidential  commercial 
information,  e.g.,  the  contents  of  a 
pending  premarket  approval  application 
(PMA).  (See  section  520(c)  of  the  act.) 

n.  Background 

In  the  Federal  Register  of  September 
4,  1987  (52  FR  33686  at  33706),  FDA 
issued  a  final  rule  classifying  the  hip 
joint  metal/metal  semi-constrained 
prosthesis  with  a  cemented  acetabular 


component  and  the  hip  joint  metal/ 
metal  semi-constrained  prosthesis  with 
an  uncemented  acetabular  component, 
(the  hip  joint  metal/metal  semi- 
constrained prostheses)  into  class  ID  (21 
CFR  888.3330  and  888.3320, 
respectively).  In  the  preamble  to  the 
proposal  to  classify  these  devices  (47  FR 
29052,  July  2, 1982),  the  Panel 
identified  the  following  risks  to  health 
associated  with  use  of  the  devices:  Loss 
or  reduction  of  joint  function,  adverse 
tissue  reactions,  and  infection. 

In  the  Federal  Register  of  January  6, 
1989  (54  FR  550),  FDA  published  a 
notice  of  intent  to  initiate  proceedings 
to  require  premarket  approval  for  the 
hip  joint  metal/metal  semi-constrained 
prostheses.  FDA  updated  its  priorities  in 
the  preamendments  class  III  strategy 
notice  of  availability  published  in  the 
Federal  Register  of  May  6, 1994  (59  FR 
23731).  The  agency  categorized  the  hip 
joint  metal/metal  semi-constrained 
prostheses  as  high  priority  group  3 
devices,  devices  the  agency  considered 
to  have  a  low  probability  of  being 
reclassified  into  class  I  or  class  II.  FDA 
has  determined  that  the  devices 
identified  have  a  high  priority  for 
initiating  a  proceeding  to  require 
premarket  approval. 

On  September  25,  2000,  FDA  received 
a  petition  (Ref  1)  fi-om  OSMA 
requesting  that  the  classification  of  hip 
joint  metal/metal  semi-constrained 
prostheses  be  changed  from  class  III  into 
class  n. 

m.  Device  Descriptions 

FDA  has  identified  the  hip  joint, 
metal/metal  semi-constrained  prosthesis 
with  a  cemented  acetabular  component 
and  the  hip  joint,  metal/metal  semi- 
constrained prosthesis  with  a  cemented 
acetabular  component  as  follows:  A  hip 
joint  metal/metal  semi-constrained 
prosthesis  with  a  cemented  acetabular 
component,  prosthesis  is  a  two  part 
device  intended  to  be  implanted  to 
replace  a  hip  joint.  The  device  limits 
translation  and  rotation  in  one  or  more 
planes  via  the  geometry  of  its 
articulation  surfaces.  It  has  no  linkage 
across-the-joint.  This  generic  type  of 
device  includes  prostheses  that  consist 
of  a  femoral  and  an  acetabular 
component,  both  made  of  alloys,  such  as 
cobalt-chromium-molybdenum.  This 
generic  type  of  device  is  limited  to  those 
prostheses  intended  for  use  with  bone 
cement. 

A  hip  joint  metal/metal  semi- 
constrained prosthesis  with  an 
uncemented  acetabular  component  is  a 
two  part  device  intended  to  be 
implanted  to  replace  a  hip  joint.  The 
device  limits  translation  and  rotation  in 
one  or  more  planes  via  the  geometry  of 


its  articulation  surfaces.  It  has  no 
linkage  across-the-joint.  This  generic 
type  of  device  includes  prostheses  that 
consist  of  a  femoral  and  an  acetabular 
component,  both  made  of  alloys,  such  as 
cobajt-chromium-molybdenum.  This 
generic  type  of  device  is  limited  to  those 
prostheses  intended  for  use  without 
bone  cement. 

IV.  Recommendation  of  the  Panel 

In  a  public  meeting  on  August  8, 
2001,  the  Panel  recommended  five  to 
two  that  the  hip  joint  metal/metal  semi- 
constrained prostheses  not  be 
reclassified  from  class  III  into  class  II 
(Ref  2).  The  Panel  concluded  that  the 
information  in  the  petition  did  not 
demonstrate  that  special  controls  would 
provide  reasonable  assurance  of  safety 
and  effectiveness  of  the  device  and  that 
there  was  not  sufficient  information  to 
establish  special  controls  for  the  device. 
Specifically,  the  Panel  determined  that 
there  was  insufficient  clinical  and 
preclinical  testing  information  to 
establish  special  controls.  The  Panel 
concluded  that  the  length  and  rate  of  the 
long-term  patient  followup  data  were 
inadequate  to  demonstrate  that  special 
controls  would  provide  reasonable 
assurance  that  the  devices  are  safe  and 
effective  for  their  intended  use.  In 
addition,  the  Panel  discussed  that 
preclinical  information,  including 
validation  of  wear  simulation,  nonideal 
preclinical  wear  testing,  and  biological 
evaluation  of  metallic  wear  debris 
generated  by  the  devices  were  not 
established.  The  particle  size  of  the 
metallic  wear  debris  generated  by  these 
devices  is  substantially  smaller  than  the 
particle  size  of  the  metallic  wear  debris 
generated  by  other  hip  joint  prostheses, 
and  the  short-  and  long-term  biological 
effects  bora  human  retrievals  or 
preclinical  evaluation  of  these  smaller- 
size  metallic  wear  particles,  are 
unknown.  The  Panel  believed  that 
premarket  approval  is  necessary  for  the 
devices  because  there  is  insufficient 
information  to  establish  that  special 
controls  would  provide  reasonable 
assurance  of  their  safety  and 
effectiveness. 

V.  FDA's  Conclusion 

Based  on  its  review  of  the  information 
contained  in  the  petition  and  presented 
at  the  Panel  meeting,  as  well  as  the 
Panel's  discussion,  the  agency 
concurred  with  the  Panel's 
reconunendations.  FDA  agrees  that  there 
is  insufficient  valid  scientific  evidence 
to  determine  that  special  controls,  in 
addition  to  the  general  controls 
applicable  to  all  devices,  would  provide 
reasonable  assurance  of  the  devices' 
safetv  and  effectiveness  for  their 
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intended  use.  The  agency,  therefore,  is 
denying  the  petition. 

VI.  Reasons  for  the  Denial 

FDA  has  determined  that  the  clinical 
and  preclinical  information  in  the 
petition  is  insufficient  to  support  the 
requested  change  in  classification  of 
these  devices.  FDA  believes  that 
additional  clinical  data,  including  a 
longer  patient  foUowup  time  and  a 
higher  rate  of  patient  followup,  are 
necessary  to  develop  special  controls  to 
ensure  the  safety  and  effectiveness  of 
these  devices.  The  agency  believes  that 
additional  preclinical  data,  including 
the  validation  of  hip  simulation  and 
nonideal  wear  testing  of  the  devices  at 
extreme  loading  angles,  higher  than 
normal  loads,  and  start-stop  cyclic 
loading,  are  necessary.  FDA  also 
believes  that  preclinical  evaluation  of 
the  response  to  smaller  sized  metallic 
wear  debris  is  necessary  to  establish 
special  controls  to  provide  the 
reasonable  assurance  of  safety  emd 
effectiveness  of  the  devices.  FDA  notes 
that  the  evaluation  of  the  response  to 
wear  particles  may  include  the 
evaluation  of  retrieved  himian  devices. 

In  a  future  issue  of  the  Federal 
Register,  FDA  may  initiate  rulemaking 
under  section  515(b)  of  the  act  to  require 
premarket  approval  for  these  devices. 
FDA  notes  that  if  new  information 
becomes  available,  interested  persons 
may  submit  a  new  reclassification 
petition  for  the  devices  to  the  agency  for 
evaluation.  FDA  advises  manufacturers 
of  these  device  types  to  collect  the  data 
and  information  necessary  to 
demonstrate  reasonable  assurance  of  the 
safety  and  effectiveness  of  their  devices. 
This  data  and  information  should  be  in 
the  form  of  valid  scientific  evidence,  as 
defined  by  §  860.7,  to  support  the  least 
burdensome  regulatory  path  to  either 
remaining  on  the  market,  or  entering  the 
market  for  the  first  time.  FDA  believes 
that  early  data  collection  will  more 
likely  lead  to  success  in  obtaining 
premarket  approval  or  having  these 
device  types  reclassified. 

Vn.  References 

The  following  references  have  been 
placed  on  display  in  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852. 
These  references  may  be  seen  by 
interested  persons  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday. 

1 .  Petition  for  Reclassification  for 
Metal/Metal  Semi-Constrained  Hip  Joint 
Prosthesis  submitted  by  the  Orthopedic 
Surgical  Manufacturers  Association, 
Warsaw,  IN,  dated  September  25,  2000, 


and  amended  on  November  28,  2000, 
and  June  4.  2001. 

2.  Transcript  of  the  Orthopedic  and 
Rehabilitation  Devices  Panel  Meeting, 
August  8,  2001,  pp.  1  to  244. 

Dated:  August  28.  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 

[FR  Doc.  02-22688  Filed  9-5-02;  8:45  am) 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0325] 

Medical  Devices;  Draft  Guidance; 
Medical  Devices  Made  With 
Polyvinylchloride  Using  the  Plasticizer 
di-(2-Ethylhexyl)phthalate;  Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  draft  guidance 
entitled  "Medical  Devices  Made  With 
Polyvinylchloride  (PVC)  Using  the 
Plasticizer  di-(2-Ethylhexyl)phthalate 
(DEHP);  Draft  Guidance  for  Industry  and 
FDA."  Through  this  draft  guidance, 
FDA  is  proposing  to  offer  suggestions  to 
manufacturers  who  fabricate  their  PVC 
devices  using  the  plasticizer  DEHP.  The 
guidance  recommends  ways  that 
manufacturers  may  reduce  or  eliminate 
potential  risks  that  may  be  associated 
with  DEHP.  This  draft  guidance  is 
neither  final  nor  is  it  in  effect  at  this 
time. 

DATES:  Submit  written  or  electronic 
comments  on  this  guidance  by 
December  5,  2002. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Medical 
Devices  Made  With  Polyvinylchloride 
(PVC)  Using  the  Plasticizer  di-(2- 
EthylhexyDphthalate  (DEHP);  Draft 
Guidance  for  Industry  and  FDA"  to  the 
Division  of  Small  Manufacturers, 
International,  emd  Consumer  Assistance 
(HFZ-220),  Center  for  Devices  and 
Radiological  Health  (CDRH),  Food  and 
Drug  Administration,  1350  Piccard  Dr., 
Rockville,  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
information  on  electronic  access  to  the 
guidance.  Submit  written  conunents 
concerning  this  guidance  to  the  Dockets 


Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061.  Rockville,  MD  20852. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Catling.  Center  for  Devices  and 
Radiological  Health  (HFZ^04),  Food 
and  Drug  Administration.  9200 
Corporate  Blvd.,  Rockville,  MD  20850, 
301-594-1190. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

DEHP  is  recognized  as  an  important 
chemical  ingredient  that  affords  PVC 
many  of  the  physical  properties  that 
make  the  material  optimally  suited  for 
use  in  many  of  today's  medical  devices. 
DEHP  is  a  chemical  whose  long-term 
effects  on  the  human  body  are 
unknown.  In  this  draft  guidance.  FDA  is 
suggesting  that  manufacturers  label 
certain  devices  with  their  DEHP  content 
and  consider  eliminating  the  use  of 
DEHP  in  certain  devices  that  can  result 
in  high  aggregate  exposures  in  sensitive 
patient  populations. 

FDA  recognizes  that  many  devices 
with  PVC  containing  DEHP  are  not  used 
in  ways  that  result  in  significant  human 
exposure  to  the  chemical.  Therefore, 
this  draft  guidance  focuses  on  the  small 
subset  of  medical  devices  where  PVC 
containing  DEHP  may  come  in  contact 
with  the  tissue  of  a  sensitive  patient 
population  in  a  manner  and  for  a  period 
of  time  that  may  raise  concerns  about 
the  aggregate  exposure  to  DEHP. 

n.  Significance  of  Guidance 

This  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  represents  the 
agency's  current  thinking  on  medical 
devices  made  with  PVC  using  the 
plasticizer  DEHP.  It  does  not  create  or 
confer  any  rights  for  or  on  any  person 
and  does  not  o'perate  to  bind  FDA  or  the 
public.  An  alternative  approach  may  be 
used  if  such  approach  satisfies  the 
requirements  of  the  applicable  statute 
and  regulations. 

m.  Electronic  Access 

In  order  to  receive  the  "Medical 
Devices  Made  With  Polyvinylchloride 
(PVC)  Using  the  Plasticizer  di-(2- 
EthylhexyDphthalate  (DEHP);  Draft 
Guidance  for  Industry  and  FDA"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1407)  followed  by  the  pound 
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sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  draft  guidance  may  also  do  so 
using  the  Internet.  CDRH  maintains  an 
entry  on  the  Internet  for  easy  access  to 
information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  Internet  access. 
Updated  on  a  regular  basis,  the  CDRH 
home  page  includes  device  safety  alerts, 
Federal  Register  reprints,  information 
on  premarket  submissions  (including 
lists  of  approved  applications  and 
manufacturers'  addresses),  small 
manufacturer's  assistance,  information 
on  video  conferencing  and  electronic 
submissions,  Mammography  Matters, 
and  other  device-oriented  information. 
The  CDRH  Web  site  may  be  accessed  at 
http://www.fda.gov/cdrh.  A  search 
capability  for  all  CDRH  guidance 
docimients  is  available  at  http:// 
www.fda.gov/cdrh/guidance.html. 
Guidance  documents  are  also  available 
on  the  Dockets  Management  Branch 
Internet  site  at  http://www.fda.gov/ 
ohrms/ dockets. 

IV.  Conunents 

You  may  submit  to  the  Dockets 
Management  Branch  (see  ADDRESSES) 
written  or  electronic  comments 
regarding  this  draft  guidance  by 
December  5,  2002.  You  must  submit  two 
copies  of  any  comments.  Individuals 
may  submit  one  copy.  You  must 
identify  comments  with  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document.  The  draft 
guidance  docimient  and  any  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m..  Monday  through  Friday. 

Dated:  August  28.  2002. 
Linda  S.  Kahan, 

Deputy  Director,  Center  for  Devices  and 

Radiological  Health. 

(FR  Doc.  02-22687  Filed  9-5-02:  8:45  am] 

BILUNG  CODE  416<M)1-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR  4736-N-13) 

Notice  of  Proposed  Information 
Collection  for  Public  Comment  for 
Report  on  Occupancy  for  Public  and 
Indian  Housing 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (0MB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
5,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman,  Reports  Liaison 
Officer.  Public  and  Indian  Housing, 
Department  of  Housing  and  Urban 
Development.  451  7th  Street,  SW., 
Room  4249.  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mildred  M.  Hamman.  (202)  708-0614. 
extension  4128.  for  copies  of  the 
proposed  forms  and  ofiier  available 
docimients.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
ft-om  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
collection  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 


collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technology,  e.g..  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Report  on 
Occupancy  for  Public  and  Indian 
Housing. 

OMB  Control  Number:  2577-0028. 
Desription  of  the  need  for  the 
information  and  proposed  use;  Housing 
Agencies  (HAs)  are  required  to  submit 
occupancy  information  to  HUD 
electronically  for  monitoring  dwelling, 
nondwelling,  demolished,  boarded-up. 
under  repair/modernization 
rehabilitation  or  vacant  units.  THe 
information  should  be  verified  on  the 
Form  HUD-51234  before  it  is  submitted 
electrtonically.  The  information  enables 
HUD  to  monitor  the  rate  and  extent  at 
which  the  Low-income  Public  Housing 
Program  is  being  used  by  HAs  to  assist 
low-income  families. 
Agency  form  number;  HUD-51234. 
Members  of  affected  public:  State, 
Tribal  or  Local  Government. 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  3400  respondents. 
Report  period  end  date  which  shall  be 
the  date  which  is  the  last  day  of  the 
month  ending  six  months  before  the 
start  of  the  PHA's  Requested  Budget. 
Year  (BBY),  one  hour  average  per 
response;  total  annual  reporting  burden 
3400  hours. 

Status  of  the  proposed  information 
collection:  Reinstatement,  without 
change. 

Authoritv:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Dated:  September  3.  2002. 
Michael  Liu. 

Assistant  Secretary  for  Public  and  Indian 
Housing. 

BtLUNG  CODE  4210-33-M 
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[FR  Doc.  02-22750  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  421fr-33-C 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734.-N-42] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  0MB;  Loan 
Servicing  of  All  Three  Coinsurance 
Programs:  Section  221(d),  Section 
223(f),  and  Section  232 

agency:  Office  of  the  Chief  hiformation 
Officer,  HUD. 
action:  Notice. 


SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DKTSS:' Comments  Due  Date:  October  7, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  number  (2502-0314)  and 


should  be  sent  to:  Laiuen  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail  Lauren 
Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  niunber.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  niunber,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 


(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hoius  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Ix)an  Servicing  of  all 
Three  Coinsurance  Programs:  Section 
221(d),  Section  223(f).  and  Section  232. 
OMB  Approval  Number:  2502-0314. 
Form  Numbers:  HUD-981 7. 
Description  of  the  Need  for  the 
Information  and  its  Proposed  Use: 
Evaluation  of  the  financial,  physical, 
and  managerial  adequacy  of  multifamily 
housing,  retirement  service  centers,  and 
nursing  homes  with  coinsured  loans 
under  Sees.  223(f),  221(d),  232. 

Respondents:  Business  or  other  for- 
profit. 

Frequency  of  Submission:  On 
occasion. 


Number  of 
respondents 


Annual 
responses 


Hours  per 
response 


Burden  hours 


Reporting  Burden 


16 


1 


67.5 


1.080 


Total  Estimated  Burden  Hours:  1,080. 

Status:  Reinstatement,  with  change  of 
previously  approved  collection  which 
has  expired. 

Authority:  Section  3607  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  August  30,  2002. 
Wayne  Eddins,    . 

Departmental  Reports  Management  Officer. 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-22749  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  4210-72-41 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4730-N-361 

Federal  Property  Suitable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development,  HUD. 

ACTION:  Notice. 


SUMMARY:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
EFFECTIVE  DATE  September  6,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  Department  of  Housing 
and  Urban  Development,  Room  7262, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  hearing-  and  speech- 
impaired  (202)  708-2565,  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  the  December  12, 1988 
court  order  in  National  Coalition  for  the 
Homeless  v.  Veterans  Administration. 
No.  88-2503-OG  (D.D.C),  HUD 
publishes  a  Notice,  on  a  weekly  basis, 
identifying  unutilized,  underutilized, 
excess  and  surplus  Federal  buildings 
and  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  Today's  Notice  is  for  the 
purpose  of  announcing  that  no 


additional  properties  have  been 
determined  suitable  or  unsuitable  this 
week. 

Dated:  August  29.  2002. 
John  D.  Garrity. 

Director.  Officer  of  Special  Seeds  Assistance 
Programs. 
[FR  Doc.  02-22.=i29  Filed  9-5-02:  8:45  ami 

BILUNG  CODE  4210-29-M 


DEPARTMENT  OF  THE  INTERIOR 

Office  of  the  Secretary 

Delaware  &  l^high  National  Heritage 
Corridor  Commission  Meeting 

agency:  Office  of  the  Secretary. 
Department  of  the  Interior. 
ACTION:  Notice  of  meeting. 


SUMMARY:  This  notice  announces  an 
upcoming  meeting  of  the  Delaware  & 
Lehigh  National  Heritage  Corridor 
Commission.  Notice  of  this  meeting  is 
required  under  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463). 
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Meeting  Date  and  Time:  Friday, 
September  13,  2002,  Time  1:30  p.m.  to 
4  p.m. 

Address:  Washington  Crossing 
Historic  Park,  1112  River  Road. 
Washington  Crossing,  PA  18977. 

The  agenda  for  the  meeting  will  focus 
on  implementation  of  the  Management 
Action  Plan  for  the  Delaware  and 
Lehigh  National  Heritage  Corridor  and 
State  Heritage  Park.  The  Commission 
was  established  to  assist  the 
Commonwealth  of  Pennsylvania  and  its 
political  subdivisions  in  planning  and 
implementing  an  integrated  strategy  for 
protecting  and  promoting  cultural, 
historic  and  natural  resources.  The 
Commission  reports  to  the  Secretary  of 
the  Interior  and  to  Congress. 
SUPPLEMENTARY  INFORMATION:  The 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission  was  established 
by  Public  Law  100-692,  November  18, 
1988  and  extended  through  Public  Law 
105-355,  November  13,  1998. 
FOR  FURTHER  INFORMATION  CONTACT:  C. 
Allen  Sachse,  Executive  Director, 
Delaware  &  Lehigh  National  Heritage 
Corridor  Commission,  10  E.  Church 
Street,  Room  A-208,  Bethlehem,  PA 
18018,  (610)  861-9345. 

Dated:  August  29,  2002. 
C.  Allen  Sachse, 

Executive  Director.  Delaware  &  Lehigh 
National  Heritage  Corridor  Commission. 
[FR  Doc.  02-22683  Filed  9-5-02:  8:45  ami 
nUJNG  CODE  6820-PE-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 
DEPARTMENT  OF  AGRICULTURE 


Forest  Service 
CA-«68-1040  (P)] 


I 


Reopening  of  Call  for  Nomination  for 
ttie  Santa  Rosa  and  San  Jacinto 
Mountains  Natiooai  Monument 
Advisory  Committee 

AGENCIES:  Bureau  of  Land  Management, 
Interior;  Forest  Service,  Agriculture. 
ACTION:  Notice  of  re-open  of  a  call  for 
nominations  for  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Advisory  Committee. 

SUMMARY:  Under  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
Act  of  2000,  Public  Law  106-351  (16 
U.S.C.  431  note),  the  Department  of  the 
Interior's  Bureau  of  Land  Management 
and  the  Department  of  Agriculture's 
U.S.  Forest  Service  are  re-opening 
nominations  for  five  members  of  the 
public  to  serve  on  the  Santa  Rosa  and 


San  Jacinto  Mountains  National 
Monument  Advisory  Committee. 
Nominations  will  be  accepted  for  thirty 
days  following  the  publication  date  of 
this  notice. 

The  call  for  nominations  is  for 
representatives  for  the  County  of 
Riverside,  the  cities  of  Indian  Wells  and 
Cathedral  City,  the  Coachella  Valley 
Mountains  Conservancy,  and  the  Winter 
Park  Authority. 

Committee  members  will  be 
appointed  to  serve  3-year  terms  and  may 
be  nominated  for  reappointment  for  an 
additional  three-year  term.  The  three- 
year  term  would  begin  November  2002. 
All  members  will  serve  without  pay  but 
will  be  reimbursed  for  travel  and  per 
diem  expense  at  the  current  rates  for 
government  employees  under  5  U.S.C. 
5703.  The  Secretary  of  the  Interior  will 
make  appointments  to  the  Committee 
with  the  concurrence  of  the  Secretary  of 
Agriculture. 

The  Santa  Rosa  and  San  Jacinto 
Mountains  National  Monimient  Act  of 
2000  (Act)  required  that  the  Secretaries 
of  the  Interior  and  Agriculture  establish 
a  National  Monument  Advisory 
Committee  (Committee)  to  advise  them 
on  resource  management  issues 
associated  with  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument, 
specifically  providing  guidance  on  the 
National  Monument  Plan.  This  notice 
requests  the  public  to  submit 
nominations  for  five  memberships  on 
the  Committee.  The  Committee  is    ' 
managed  under  the  provisions  of  the 
Federal  Advisory  Committee  Act. 
SUPPLEMENTARY  INFORMATION:  As 
directed  by  the  Act,  the  Secretary  of  the 
Interior  and  the  Secretary  of  Agriculture 
jointly  established  an  advisory 
committee  for  the  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument 
(Monument).  The  Committee's  purpose 
is  to  advise  the  Secretaries  with  respect 
to  the  preparation  and  implementation 
of  a  management  plan  for  the 
Monument.  The  Committee  meets  every 
other  month  on  a  Saturday.  The  purpose 
of  the  Committee  is  to  gather  and 
analyze  information,  conduct  studies 
and  field  examinations,  hear  public 
testimony,  ascertain  facts,  and,  in  an 
advisory  capacity  only,  develop 
recommendations  concerning  planning 
for  the  management  and  uses  of  the 
National  Monument.  The  designated 
Federal  officer,  or  his  or  her  designee, 
in  connection  with  special  needs  for 
advice,  may  call  additional  meetings.  A 
Committee  Chairperson  and  Vice 
Chairperson  will  be  elected  by  the 
Committee  from  among  its'  members 
annually. 

Any  individual  or  organization  may 
nominate  one  or  more  persons  to  serve 


on  the  Committee.  Individuals  may 
nominate  themselves  for  Committee 
membership.  You  may  obtain 
nomination  forms  ft'om  the  BLM  or 
Forest  Service  by  contacting  the 
individuals  listed  in  ADDRESSES  above. 
To  make  a  nomination,  you  must  submit 
a  completed  nomination  form,  letters  of 
reference  from  the  represented  interests 
or  organization,  and  any  other 
information  that  speaks  to  the 
nominee's  qualification,  to  the  offices 
listed  above.  You  may  make 
nominations  for  the  following  categories 
of  interest,  as  specified  in  the  Act:  (1)  A 
representative  of  the  Country  of 
Riverside,  California;  (2)  a 
representative  fi-om  each  of  the 
following  cities:  Cathedral  City  and 
Indian  Wells;  (3)  a  representative  of  the 
Coachella  Valley  Mountains 
Conservancy;  (4)  a  representative  of  the 
Winter  Park  Authority.  Nominations  to 
the  Committee  should  describe  and 
document  the  proposed  member's 
qualifications  for  membership  on  the 
Advisory  Committee. 
DATES:  Submit  noininations  to  the 
address  listed  below  no  later  than  30 
days  after  the  publication  of  this  notice 
to  re-open  the  call  for  nomininations  in 
the  Federal  Register. 
ADDRESSES:  Send  nominations  to: 
Advisory  Committee  Nominations,  Ms. 
Danella  George,  Bureau  of  Land 
Management,  P.O.  Box  581260,  North 
Palm  Springs,  California,  92258-1260. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Danella  George,  Santa  Rosa  and  San 
Jacinto  Mountains  National  Monument, 
(760) 251-4800. 

Dated:  August  29,  2002. 
Elena  Misquez, 

Associate  Field  Manager,  Palm  Springs/South 
Coast  Field  Office.  Bureau  of  Land 
Management. 
Laurie  Rosenthal, 

District  Ranger,  San  Jacinto  Ranger  District, 

San  Bernardino  National  Forest. 

[FR  Doc.  02-22653  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4310-33-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-446] 

Agriculture:  Probable  Economic 
Effects  on  ttte  U.S.  Economy  of 
Eliminating  or  Reducing  U.S.  Tariffs  on 
Certain  Products  From  FTAA 
Countries  and  WTO  Members 

AGENCY:  United  States  International 
Trade  Commission. 

ACTION:  Institution  of  investigation  and 
invitation  for  written  submissions. 
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EFFECTIVE  DATE:  August  30.  2002. 
SUMMARY:  Following  receipt  of  a  request 
on  August  16,  2002,  from  the  United 
States  Trade  Representative  (USTR),  the 
Commission  instituted  investigation  No. 
332-446,  Agricultiire:  Probable 
Economic  Effects  on  the  U.S.  Economy 
of  Eliminating  or  Reducing  U.S.  Tariffs 
on  Certain  Products  from  FTAA 
Countries  and  WTO  Members,  under 
section  332(g)  of  the  Tariff  Act  of  .1930  . 
{19  U.S.C.  1332(g)). 

Background 

As  requested  by  USTR,  the 
Commission  will  prepare  assessments  of 
the  probable  economic  effects  on  the 
economy  as  a  whole  of  (1)  eliminating 
U.S.  tariffs  on  certain  agricultural 
products  from  33  coimtries  within  the 
Free  Trade  Area  of  the  Americas 
(FTAA),  and  (2)  eliminating  and 
reducing  by  50  percent  U.S.  tariffs  on 
certain  agricultural  products  from 
World  Trade  Ch^anization  (WTO) 
member.  1  The  list  of  the  products 
attached  to  the  USTR's  letter  and 
covered  in  this  investigation  is  available 
electronically  from  EDIS-ON-LINE,  or 
from  the  Office  of  the  Secretary  at  202- 
205-2000.  The  Conunission  plans  to 
submit  its  report  by  November  15,  2002. 
USTR  indicated  that  portions  of  the 
report  will  be  classified  as 
"Confidential." 

FOR  FURTHER  INFORMATION  CONTACT: 
Industry-specific  information  may  be 
obtained  from  Ronald  Babula,  Project 
Leader (202-205-3331  or 
babula@usitc.gov)  or  Stephen  Burket, 
Chief,  Agricultiural  Crops  and  Specialty 
Products  Branch  (202-205-3318  or 
burket@usitc.gov),  Office  of  Industries, 
U.S.  International  Trade  Commission, 
Washington,  DC  20436.  For  information 
on  the  legal  aspects  of  this  investigation, 
contact  William  Gearhart  of  the  Office  of 
the  General  Counsel  (202-205-3091  or 
wgearhart®usitc.gov).  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  TDD  terminal  on  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 


•  For  the  purposes  of  this  study,  the  33  FTAA 
countries  include  Antigua  and  Barbuda,  Argentina, 
Bahamas.  Barbados.  Belize,  Bolivia.  Brazil,  Canada. 
Chile.  Colombia,  Costa  Rica,  Dominica,  Dominican 
Republic,  Ecuador,  El  Salvador.  Grenada, 
Guatemala.  Guyana,  Haiti.  Honduras,  Jamaica. 
Mexico.  Nicaragua.  Panama,  Paraguay.  Peru.  St. 
Kitts  and  Nevis.  St.  Lucia,  St.  Vincent  and  the 
Grenadines,  Suriname,  Trinidad  and  Tobago. 
Uruguay,  and  Venezuela.  The  143  WTO  members 
countries  (excluding  the  United  States)  will  be 
aggregated  into  a  single  area.  Although  the 
Bahamas,  China,  and  Taiwan  were  not  WTO 
members  during  this  study's  1997-2001  analysis 
period,  they  are  included  in  the  analysis  of  the 
WTO  member  countries. 


obtained  by  accessing  its  Internet  server 
[http://vvww.usitc.gov).  The  public 
record  for  this  investigation  may  be 
viewed  on  the  Commission's  electronic 
docket  (EDIS-ON-LINE)  at  http:// 
dockets,  usitc.gov/eol/public/. 

Written  Submissions 

The  Commission  does  not  plan  to 
hold  a  public  hearing  in  connection 
with  this  investigation.  However, 
interested  parties  are  invited  to  submit 
written  statements  (original  and  14 
copies)  concerning  the  matters  to  be 
addressed  by  the  Commission  in  its 
report  on  this  investigation.  Conunercial 
or  financial  information  that  a  submitter 
desires  the  Commission  to  treat  as 
confidential  must  be  submitted  on 
separate  sheets  of  paper,  each  clearly 
marked  "Confidential  Business 
Information"  at  the  top.  All  submissions 
requesting  confidential  treatment  must 
conform  with  the  requirements  of 
section  201.6  of  the  Commission's  Rules 
of  Practice  and  Procedure  (19  CFR 
201.6).  All  written  submissions,  except 
for  confidential  business  information, 
will  be  made  available  in  the  Office  of 
the  Secretary  to  the  Commission  for 
inspection  by  interested  parties.  The 
Commission  may  include  such 
confidential  business  information  in  the 
report  it  sends  to  USTR.  To  be  assured 
of  consideration  by  the  Commission, 
written  statements  relating  to  the 
Commission's  report  should  be 
submitted  to  the  Commission  at  the 
earliest  practical  date  and  should  be 
received  no  later  than  the  close  of 
business  on  September  19,  2002.  All 
submissions  should  be  addressed  to  the 
Secretary,  United  States  hiternational 
Trade  Commission.  500  E  Street  SW., 
Washington,  DC  20436.  The 
Commission's  rules  do  not  authorize 
filing  submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

Persons  with  mobility  impairments 
who  will  need  special  assistance  in 
gaining  access  to  the  Commission 
should  contact  of  the  Office  of  the 
Secretary  at  202-205-2000. 

List  of  Subjects 

FTAA,  WTO,  tariffs,  and  trade. 

By  order  of  the  Commission. 

Issued:  August  30.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
LFR  Doc.  02-22704  Filed  9-5-02;  8:45  am] 
BIUJNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[USrrC  SE-02-027] 
Sunshine  Act  Meeting 

AGENCY:  International  Trade 

Commission. 

TIME  AND  DATE:  September  12.  2002  at 

2:00  p.m. 

place:  Room  101.  500  E  Street  SW., 

Washington,  DC  20436,  Telephone: 

(202) 205-2000. 

STATUS:  Open  to  the  public. 

MATTERS  TO  BE  CONSIDERED: 

1.  Agenda  for  future  meeting:  None. 

2.  Minutes 

3.  Ratification  List. 

4.  Inv.  Nos.  701-TA-376-377  and  379 
and  731-TA-788-793 
{Final)(Remand)(Certain  Stainless  Steel 
Plate  from  Belgium,  Canada.  Italy. 
Korea,  South  Africa,  and  Taiwan)— 
briefing  and  vote.  (The  Commission  is 
currently  scheduled  to  transmit  its 
determination  and  Commissioners'  - 
views  on  remand  to  the  Court  of 
International  Trade  on  or  before 
September  27,  2002.) 

5.  Inv.  Nos.  701-TA-309-A-B  and 
731-TA-528  (Review)(Remand)(Pure 
Magnesium  from  Canada)— briefing  and 
vote.  (The  Commission  is  currently 
scheduled  to  transmit  its  determination 
and  Commissioners'  views  on  remand  to 
the  NAFTA  Binational  Panel  on  or 
before  October  15,  2002.) 

6.  Outstanding  action  jackets:  None. 
In  accordance  with  Commission 

policy,  subject  matter  listed  above,  not 
disposed  of  at  the  scheduled  meeting, 
may  be  carried  over  to  the  agenda  of  the 
following  meeting. 

By  order  of  the  Commission: 

Issued:  September  3,  2002. 
Marilyn  R.  Abbott. 
Secretary-  to  the  Commission. 
[FR  Doc.  02-22780  Filed  »-4-02:  11:05  ami 
HLUNG  COOe  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  Proposed  Consent 
Decree 

In  accordance  with  Departmental 
Policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  consent  decree  in 
United  States  v.  Lamplight  Equestrian 
Center,  Inc.,  Civil  Action  No.  00  C  6486 
N.D.  111.  2000).  was  lodged  with  the 
United  States  District  Court  for  the 
Northern  District  of  Illinois  on  August 
23.  2002.  This  proposed  Consent  Decree 
concerns  a  complaint  filed  by  the 
United  States  of  America  against 
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Lamplight  Equestrian  Center,  Inc., 
pursuant  to  section  301  of  the  Clean 
Water  Act,  33  U.S.C.  1311(a),  to  obtain 
injunctive  relief  from  and  impose  civil 
penalties  against  the  Defendant  for 
causing  fill  and/or  dredged  material  to 
be  discharged  into  waters  of  the  United 
States  located  at  a  wetland  in  Wayne, 
Illinois. 

The  proposed  Consent  Decree 
prohibits  Lamplight  from  discharging 
any  pollutant  into  waters  of  the  United 
States,  unless  such  discharge  complies 
with  the  provisions  of  the  Clean  Water 
Act  and  its  implementing  regulations, 
and  requires  the  payment  of  a  civil 
penalty. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  this 
proposed  Consent  Decree  for  thirty  (30) 
days  from  the  date  of  publication  of  this 
notice.  Please  address  comments  to  Lisa 
NoUer,  Assistant  U.S.  Attorney,  219  S. 
Dearborn,  5th  Floor,  Chicago,  Illinois, 
60604  and  refer  to  this  case  name  and 
civil  action  number. 

The  proposed  Consent  Decree  may  be 
examined  at  the  Clerk's  Office,  United 
States  District  Court  for  the  Northern 
District  of  Illinois.  In  addition,  the 
proposed  Consent  Decree  may  be 
viewed  on  the  World  Wide  Web  at 
http://www.  usdoj.gov/enrd/enrd- 
home.html. 

Lisa  M.  Noller, 

Assistant  United  States  Attorney.  United 
States  Attorney's  Office.  Chicago.  Illinois. 
[FR  Doc.  02-22643  Filed  9-5-02;  8:45  am] 
BHJJNG  CODE  4410-15-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  ttie  Comprefiensive 
Environmental  Response, 
Compensation  and  Liability  Act 

In  accordance  with  the  Departmental 
Policy,  28  CFR  50.7.  notice  is  hereby 
given  that  a  Consent  Decree  in  United 
States  v.  Liberty  Property  Trust,  Liberty 
Property  Development  Corp.,  Liberty 
Property  Limited  Partnership,  Rouse  &■ 
Associates — 1180  Church  Road,  Rouse 
&■  Associates — 1180  Church  Road 
Limited  Partnership,  and  900  Church 
Road  Land  Limited  Partnership 
("Settling  Defendants"),  Civil  Action 
No.  02-6896,  was  lodged  with  the 
United  States  District  Court  for  the 
Eastern  District  of  Peimsylvania  on 
August  23,  2002.  This  Consent  Decree 
resolves  claims  of  the  United  States 
against  the  Settling  Defendants  under 
section  107(a)  of  the  Comprehensive 
Environmental  Response,  Compensation 
and  Liability  Act  ("CERCLA"),  42  U.S.C. 
9607(a).  The  Consent  Decree  requires 


the  Settling  Defendants  to  pay  $83,750 
in  reimbursement  of  past  response  costs 
for  the  North  Penn  Area  Seven 
Superfund  Site  located  in  Lansdale 
Borough  and  Upper  Gv^rnyedd 
Township,  Montgomery  County, 
Pennsylvania. 

The  Department  of  Justice  will  accept 
written  comments  on  the  proposed 
Consent  Decree  for  thirty  (30)  days  from 
the  date  of  publication  of  this  notice. 
Please  address  comments  to  the 
Assistant  Attorney  General, 
Environment  and  Natiu-al  Resources 
Division,  Department  of  Justice,  PO  Box 
7611,  Ben  Franklin  Station,  Washington, 
DC  20044-7611,  and  refer  to  United 
States  V.  Liberty  Property  Trust,  Liberty 
Property  Development  Corp.,  Liberty 
Property  Limited  Partnership,  Rouse  &- 
Associates — 1180  Church  Road,  Rouse 
&■  Associates — 1180  Church  Road 
Limited  Partnership,  and  900  Church 
Road  Land  Limited  Partnership,  DOJ 
#90-11-2-06024/7. 

Copies  of  the  proposed  Consent 
Decree  may  be  examined  at  the  Office  of 
the  United  States  Attorney,  Eastern 
District  of  Peimsylvania,  615  Chestnut 
Street,  Philadelphia,  PA  19106  and  at 
EPA  Region  III,  1650  Arch  Street, 
Philadelphia,  PA  19103.  A  copy  of  the 
proposed  Consent  Decree  may  be 
obtciined  by  mail  from  the  U.S. 
Department  of  Justice,  Consent  Decree 
Library,  PO  Box  7611,  Washington,  DC 
20044-7611.  When  requesting  a  copy  of 
the  proposed  Consent  Decree,  please 
enclose  a  check  to  cover  the  twenty-five 
cents  per  page  reproduction  costs 
payable  to  the  "U.S.  Treasury"  in  the 
amount  of  $6.00  (for  Decree  without 
appendices)  or  $78.25  (for  Decree  with 
appendices)  and  please  reference  United 
States  V.  Liberty  Property  Trust,  Liberty 
Property  Development  Corp.,  Liberty 
Property  Limited  Partnership,  Rouse  &■ 
Associates — 1180  Church  Road,  Rouse 
&■  Associates — 1180  Church  Road 
Limited  Partnership,  and  900  Church 
Road  Land  Limited  Partnership,  DOJ 
#90-11-2-06024/7. 

Robert  Brook, 

Assistant  Section  Chief.  Environmental 
Enforcement  Section,  Environment  and 
Natural  Resources  Division,  Department  of 

justice 

[FR  Doc.  02-22642  Filed  9-5-02;  8:45  am] 

BILLING  CODE  4410-1S-M 


DEPARTIMENT  OF  JUSTICE 

immigration  and  Naturalization  Service 
[INS  No.  2232-02;  AG  Order  No.  2612-2002] 

Registration  and  Monitoring  of  Certain 
Nonimmigrants  From  Designated 
Countries 

AGENCY:  Immigration  and  Naturalization 
Service,  Justice. 
action:  Notice. 

SUMMARY:  The  Attorney  General  is 
authorized  by  regulation  to  require,  by 
notice  in  the  Federal  Register,  and  after 
consultation  with  the  Secretary  of  State, 
that  certain  nonimmigrant  aliens  from 
specified  countries  be  subject  to  special 
registration  requirements  (including 
fingerprinting  and  photographing  by  the 
Immigration  and  Natm-alization  Service) 
at  the  time  they  apply  for  admission  to 
the  United  States.  Under  the  most  recent 
public  Notice  published  in  1998,  a 
special  registration  requirement  applies 
to  certain  nonimmigrant  aliens  from 
Iran,  fraq,  Libya,  and  Sudan.  The 
requirements  of  special  registration  have 
recently  been  expanded  and  those  new 
requirements  will  become  effective  on 
September  11,  2002.  This  Notice  applies 
the  expanded  requirements  to 
nonimmigrant  aliens  from  the  existing 
list  of  designated  countries  and  expands 
the  list  of  designated  countries  whose 
nationals  or  citizens  will  be  required  to 
comply  with  these  special  procedures  to 
include  nonimmigrant  aliens  from 
Syria. 

DATES:  This  Notice  is  effective 
September  11,2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown,  Office  of  the  General  Coimsel, 
Inmiigration  and  Naturalization  Service, 
425  I  Street,  NW.,  Room  6100, 
Washington.  DC  20536,  telephone  (202) 
514-2895. 

SUPPLEMENTARY  INFORMATION:  Section 
262(a)  of  the  Immigration  and 
Nationality  Act  ("INA")  (8  U.S.C. 
1302(a))  provides  that  all  aliens  who  are 
age  14  or  older  and  who  have  not 
previously  been  registered  and 
fingerprinted  at  a  consular  office  abroad, 
pursuant  to  section  221(b)  of  the  INA  (8 
U.S.C.  1201(b))  or  sections  30  or  31  of 
the  Alien  Registration  Act,  1940,  have  a 
duty  to  apply  for  registration  and  to  be 
fingerprinted  if  they  remain  in  the 
United  States  for  30  days  or  longer.  As 
authorized  by  section  262(c)  of  the  INA 
(8  U.S.C.  1302(c)).  however,  the 
regulations  at  8  CFR  264.1(e)  contain 
general  provisions  waiving  the 
requirement  of  fingerprinting  for  many 
nonimmigrant  aliens.  Accordingly,  most 
noninmiigrant  aliens  are  admitted  to  the 


United  States  without  being  either 
fingerprinted  or  photographed. 

In  addition  to  those  general 
registration  requirements,  section  263(a) 
of  the  INA  (8  U.S.C.  1303(a))  authorizes 
the  Attorney  General  to  prescribe 
special  registration  for,  among  other 
classes.  "aJiens  of  any  other  class  not 
lawfully  admitted  to  the  United  States 
for  permanent  residence."  Pursuant  to 
this  section,  as  well  as  the  Attorney 
General's  authority  under  sections  214 
and  262  of  the  INA  (8  U.S.C.  1184, 
1302),  the  Attorney  General  has 
promulgated  regulations,  to  be  effective 
September  11.  2002,  and  to  be  codified 
at  8  CFR  264.1(f}(2)(i)  and  (ii).  that 
authorize  the  Attorney  General,  by 
notice  published  in  the  Federal 
Register,  to  direct  that  certain 
nonimmigrant  aliens  from  designated 
foreign  countries  be  subject  to  special 
registration  requirements.  See  67  FR 
52584,  52592  (Aug.  12,  2002).  This 
Notice  will  be  effective  under  those  new 
regulations,  which  require  not  only 
fingerprinting  and  photographing  upon 
arrival,  but  also  in-person  registration 
after  30  days,  annual  reregistration,  and 
final  registration  when  leaving  the 
country. 

The  most  recent  Notice  published  by 
the  Attorney  General  piu-suant  to  the 
authority  of  existing  8  CFR  264.1(f) 
provides  for  the  Immigration  and 
Naturalization  Service,  at  the  port-of- 
entry,  to  register,  fingerprint,  and 
photograph  arriving  aliens  from  Iran, 
fraq.  Libya,  and  Sudan  who  are  applying 
for  admission  to  the  United  States  in 
nonimmigrant  status.  See  63  FR  39109 
(July  21, 1998). 

Tnis  Notice  supplants  the  July  21, 
1998,  Notice  and  designates  fran.  fraq, 
Libya.  Sudan,  and  Syria  as  the  countries 
whose  nationals  or  citizens  will  be 
subject  to  the  expanded  special 
registration  requirements  in  8  CFR 
264.1(f).  as  amended.  The  Attorney 
General  has  consulted  the  Secretary  of 
State  in  designating  these  countries.  In 
addition,  all  the  countries  covered  by 
this  Notice  have  been  designated  by  the 
Department  of  State  as  state  sponsors  of 
terrorism.  Certain  nonimmigrant  alien 
who  are  nationals  or  citizens  of  one  of 
the  countries  designated  in  this  Notice 
will  be  subject  to  the  special  registration 
requirements  of  8  CFR  264.1(f).  as 
amended.  As  set  forth  in  8  CFR 
264.1(f)(1),  as  amended,  the  special 
registration  requirements  of  8  CFR 
264.1(f),  as  amended,  do  not  apply  to 
nonimmigrant  aliens  applying  for 
admission  to  the  United  States  under 
sections  101(a)(15)(A)  or  101(a){15){G) 
of  the  INA  (8  U.S.C.  1101(a){15){A)  or 
(G)).  In  accordance  with  8  CFR 
264.1(f)(2)(ii),  the  special  registration 


requirements  also  will  apply  to  any 
nonimmigrant  aliens  who  a  consular 
officer  or  an  inspecting  officer  has 
reason  to  believe  are  nationals  or 
citizens  of  one  of  the  five  designated 
countries.  This  authority  is  necessary 
because  a  review  of  travel 
docimientation  occasionally  raises 
questions  regarding  the  actual 
nationality  or  citizenship  of  a  particular 
nonimmigrant  alien.  For  example,  an 
alien  may  be  a  dual  national  or  citizen 
of  one  of  the  designated  coimtries  as 
well  as  another  country  for  which  he  or 
she  presents  docimients. 

The  July  21, 1998,  Notice  also 
provided  that  the  Attorney  General, 
after  consultation  with  the  Secretary  of 
State,  could  exempt  certain 
nonimmigrant  aliens  from  the 
registering,  fingerprinting,  and 
photographing  requirements  when  such 
action  was  deemed  to  be  in  the  interest 
of  foreign  policy  or  national  security. 
The  process  for  granting  relief  from  the 
requirements  of  8  CFR  264.1(f)  to 
nonimmigrant  aliens  subject  to  special 
registration  requirements  is  addressed 
in  8  CFR  264.1(f)(7),  as  amended,  and  is 
therefore  not  included  in  this  Notice. 

Notice  of  Designated  Countries  Whose 
Nationals  and  Gtizens  Will  Generally 
Be  Subject  to  Special  Registration 
Requirements  Upon  Arrival  as 
Nonimmigrant  Aliens 

Pursuant  to  8  CFR  264.1(f),  and  8  CFR 
264.1(f)(2)(i)  and  (ii)  as  amended  at  67 
FR  52584,  52592,  and  after  consultation 
with  the  Secretary  of  State.  I  hereby 
order: 

All  noninmiigrant  aliens  who  are 
nationals  or  citizens  of  fran.  fraq,  Libya, 
Sudan,  or  Syria,  or  who  a  consular 
officer  or  an  inspecting  officer  has 
reason  to  believe  are  nationals  or 
citizens  of  such  countries,  and  who  are 
applying  for  admission  to  the  United 
States  in  a  nonimmigrant  category  other 
than  imder  section  101(a)(15)(A)  or 
101(a)(15)(G)  of  the  Immigration  and 
Nationality  Act  (8  U.S.C.  110l(a)(15)(A) 
or  (G)),  shall  be  subject  to  the 
registration  requirements  in  8  CFR 
264.1(f)(3).  (5),  (6),  (8),  and  (9),  as 
amended.  All  such  nonimmigrant  aliens 
subject  to  special  registration  shall  be 
advised  of  the  provisions  of  8  CFR 
264.1(f),  and  their  obligations  to  comply 
with  those  provisions,  when  admission 
is  granted. 

Dated:  September  3,  2002. 
John  Ashcroft, 

Attorney  General. 

[FR  Doc.  02-22791  Filed  9-4-02:  12:53  pm) 

BILLING  CODE  4410-10-P 


DEPARTMENT  OF  LABOR 

Office  of  tfte  Secretary 

Submission  for  0MB  Review; 
Comment  Request 

August  22.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  0MB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  ((202) 
395-7316)  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Rmister. 

The  OMB  is  particularly  interested  in 
comments  which; 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA), 

Title:  Application  of  the  Employee 
Polygraph  Protection  Act. 

OMB  Number:  1215-0170. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Frequency:  On  occasion. 

Number  of  Respondents:  328.000. 

Number  of  Annual  Responses: 
328,000. 

Estimated  Time  Per  Response:  Varies 
from  1  minute  to  prepare  written 
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polygraph  notices  to  30  minutes  for  on- 
going investigations. 

Total  Burden  Hours:  82,406. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Employee  Polygraph 
Protection  Act  of  1998  (EPPA)  was 
signed  into  law  June  27, 1988,  and 
became  effective  December  27, 1988. 
EPPA  prohibits  most  private  employers 
(Federal,  State  and  local  government 
employers  are  exempted  from  the  Act) 
from  using  any  lie  detector  tests  either 
for  pre-employment  screening  or  during 
the  course  of  employment.  The  law 
contains  several  limited  exemptions 
which  authorize  polygraph  tests  under 
certain  conditions,  including:  (1)  The 
testing  of  employees  who  are  reasonably 
suspected  of  involvement  in  a 
workplace  incident  that  results  in 
economic  lost  or  injiuy  to  the 
employer's  business;  (2)  the  testing  by 
the  Federal  Govenmient  of  experts, 
consultants,  or  employees  of  Federal 
contractors  engaged  in  national  security 
intelligence  or  counterintelligence 
functions;  (3)  the  testing  of  some 
prospective  employees  of  private 
armored  car,  security  alarm,  and 
security  guard  firms;  and  (4)  the  testing 
of  some  current  and  prospective 
employees  in  firms  authorized  to 
manufacture,  distribute,  or  dispense 
controlled  substances.  Employers  who 
violate  any  of  the  Act's  provisions  may 
be  assessed  civil  money  penalties  up  to 
$10,000.  The  information  collections 
contained  in  these  regulations  are 
necessary  to  insure  that  individuals 
subjected  to  polygraph  testing  are 
afforded  the  rights  and  protections 
contained  in  the  EPPA.  Failiu-e  to 
collect  the  information  would  make  it 
extremely  difficult  for  the  Wage  and 
Hour  Division  of  the  Department  of 
Labor  to  enforce  the  provisions  of  the 
Act. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-22692  Filed  »-5-02;  8:45  am) 

BNJJNG  COOE  4S10-Z7-II 


DEPARTMENT  OF  LABOR 

Office  of  the  Secretary 

Submiaeion  for  0MB  Review; 
Comment  Request 

August  26.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  requests  (ICRs)  to 
the  Office  of  Management  and  Budget 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
ICR,  with  applicable  supporting 
docimientation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  (202)  693-4129  to  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attii:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
{(202)  395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Blasting  Operations. 

Type  of  Review:  Extension. 

OMB  Number:  1218-0217. 

Frequency:  On  occasion. 

Affected  Public:  Business  or  other  for- 
profit;  Federal  Government,  and  State, 
Local  or  Tribal  Government. 

Number  of  Respondents:  160. 

Number  of  Annual  Responses:  160. 

Estimated  Time  Per  Response:  8 
hours. 

Total  Burden  Hours:  1,280  hours. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $1,704,000. 

Description:  29  CFR  1926.900(k)(3)(i) 
requires  a  prominent  display  of 
adequate  warning  signs  against  the  use 
of  mobile  transmitters.  If  the  signs  are 
infeasible,  an  alternative  method  needs 
to  be  developed  to  prevent  the 


premature  detonation  of  electric  blasting 
caps  by  mobile  radio  transmitters. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Vehicle-Moxmted  Elevating  and 
Rotating  Work  Platforms  (Aerial  Lifts). 

Type  of  Review:  Extension. 

OAfB  Number:  1218-0230. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  900. 

Number  of  Annual  Responses:  900. 

Estimated  Time  Per  Response:  3 
minutes. 

Total  Burden  Hours:  45. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  armual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  29  CFR  1910.167(b)(2) 
requires  that  when  aerial  lifts  are  "field 
modified"  for  uses  other  than  those 
intended  by  the  manufacturer,  the 
manufacturer  or  other  equivalent  entity, 
such  as  a  nationally  recognized  testing 
laboratory,  must  certify  in  writing  that 
the  modification  is  in  conformity  with 
all  applicable  provisions  of  ANSI 
A92.2-1969  and  the  OSHA  standard 
and  that  the  modified  aerial  lift  is  at 
least  as  safe  as  the  equipment  was 
before  modifications.  Employers  are  to 
maintain  the  certification  record  and 
make  it  available  to  OSHA  compliance 
officers.  This  record  provides  assurance 
to  employers,  employees,  and 
compliance  officers  diat  the  modified 
aerial  lift  was  inspected  and/or  tested 
after  the  modification  and  that  the  aerial 
lift  is  safe  for  use,  thereby,  preventing 
failure  while  employees  are  being 
elevated. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Material  Hoist,  Personnel  Hoist, 
and  Elevators;  Posting  Requirements, 
Test  and  Inspections. 

Type  of  Review:  Extension. 

OMB  Number:  1218-0231. 

Frequency:  On  occasion  and 
Quarterly. 

Type  of  Response:  Record  keeping 
and  Third-party  disclosure. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions; 
Federal  Government;  and  State,  Local, 
or  Tribal  Government. 

Number  of  Respondents:  26,547. 

Number  ofAimual  Responses: 
130,095. 

Estimated  Time  Per  Response:  30 
minute  for  a  manufacturer  to  obtain  and 
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post  required  information  on  factory- 
built  hoist  and  elevators;  5  minutes  for 
an  employer  to  post  required 
information  on  site-built  hoist;  and  15 
minutes  to  conduct  inspections 

Total  Burden  Hours:  30,271. 

Total  Annualized  capital/startup 
costs:  SO. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Material  Hoists, 
Persoimel  Hoists,  and  Elevators 
Standard  [29  CFR  1926.552(a)(2), 
(b)(l)(i),  (c)(10),  and  (c)(15)]  specifies 
that  the  following  paperwork 
requirements,  as  well  as  how  they  use 

it. 

Posting  requirements:  Paragraphs 
(a)(2)  and  (c)(10)  specifies  that  the  rated 
load  capacities,  operating  speed  and 
special  hazard  warning  be  posted 
seciirely  on  cars,  platforms,  personnel 
hoists.  Paragraphs  (b)(l)(i)  specifies  that 
operating  rules  that  have  been 
established  be  posted  as  the  operator's 
station  of  the  hoist,  such  rules  shall 
include  signal  system,  allowable  line 
speed  for  various  loads. 

Personnel  Hoists  Record  for  Test  and 
Inspection:  Paragraph  (c)(15)  specifies 
that  the  employer  perform  tests  and 
inspection  on  personnel  hoist  at  no 
more  than  3-month  intervals  and 
following  any  alterations  on  the 
equipment.  In  addition  the  employer 
must  certify  and  maintain  these  records 
to  show  the  compliance  officer  upon 
inspection. 

Agency:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Title:  Crawler,  Truck  and  Locomotive 
Cranes. 

Type  of  Review:  Extension. 

OMB  Review:  1218-0232. 

Frequency:  Monthly. 

Type  of  Response:  Recordkeeping. 

Affected  Public:  Business  or  other  for- 
profit  and  State,  Local,  or  Tribal 
Government. 


Number  of  Respondents:  21.238. 

Number  of  Annual  Responses: 
254,856. 

Estimated  Time  Per  Response:  30 
minutes. 

Total  Burden  Hours:  127.428. 

Total  Annualized  capital/startup 
costs:  $0. 

Total  annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  29  CFR  1926.550(b)(2) 
requires  employers  to  prepare  and 
maintain  an  certification  record  which 
includes  the  date,  listing  of  critical 
items  inspected,  signature  of  person 
performing  the  inspections,  and  a  serial 
number  or  identifier  of  the  crane 
inspected  as  specified  in  ANSI  B30.5- 
1968,  Safety  Code  for  Crawler, 
Locomotive  and  Truck  Cranes. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-22693  Filed  9-5-02:  8:45  am) 

BILLING  COOE  4S10-26-M 


DEPARTMErfT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

August  29,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accord«uice  with  the  Paperwork 
Reduction  of  1995  (Pub.  L.  104-13,  44 
U.S.C.  Chapter  35).  A  copy  of  this  ICR, 
with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 
King  on  202-693-4129  or  e-mail:  King- 
Darrin@dol.gov. 


Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget. 
Room  10235.  Washington.  DC  20503 
(202-395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technolog\', 
e.g..  permitting  electronic  submission  of 
responses. 

Agencv:  Occupational  Safety  and 
Health  Administration  (OSHA). 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Permit-Required  Confined 
Spaces. 

OMB  Number:  1218-0203. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions:  State, 
Local,  or  Tribal  Government:  and 
Federal  Government. 

Frequency:  On  occasion. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosure. 

Number  of  Respondents:  A.6^4.8'^9. 


Requirement 


Annual 
responses 


Average 

responses 

time 

(hours) 


Total  annual 
burden 
hours 


Preparation  of  "Danger-Permit  Required  Confined  Space"  Sign  

Preparation  of  "a  written  pennit  space  entry"  program 

Documentation  of  detemiination  and  supporting  data  required  for  entnes  using  alternative  proce- 


dures 


Written  certification  for  altemative  procedures ■  • 

Written  certification  that  all  hazards  have  been  eliminated  (reclassification  of  a  permit  space) 

Written  entry  permits  

Certification  of  training— existing  employees  

Certification  of  training— new/retrained  employees 


9.690 

11.943 

2,700.000 
2,700,000 

200,000 
1,900,000 
1.600.000 

160,000 


0  08 
16.00 

0.25 
0.08 
0.08 
0.25 
0.05 
0.08 


775 
191.088 

675.000 

216,000 

16.000 

475.000 

80.000 

12.800 


Totals 


9,281,633 


1.666.663 
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Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  The  Standard  on  Permit- 
Required  Confined  Spaces  (29  CFR 
1910.146)  specifies  a  number  of 
collection  of  information  requirements. 
The  collections  of  information  are  used 
by  employers  and  employees  whenever 
entry  is  made  into  permit-required 
confined  spaces.  The  following  sections 
describe  who  uses  the  information 
collected  under  each  requirement,  as 
well  as  how  they  use  it.  The  purpose  of 
the  information  is  to  insure  that 
employers  systematically  evaluate  the 
dangers  in  permit  spaces  before  entr>'  is 
attempted  and  to  insure  that  adequate 
measures  are  taken  to  make  the  spaces 
safe  for  entry.  In  addition,  the 
information  is  needed  to  determine, 
during  an  OSHA  inspection  by  a 
compliance  safety  and  health  officer,  if 
employers  are  in  compliance  with  the 
standard. 

Section  1910.146(c)(2)  requires  the 
employer  to  post  danger  signs  to  inform 
exposed  employees  of  the  existence  and 
location  of  and  the  danger  posed  by 
permit  spaces. 

Section  1910.146(c)(4)  requires  the 
employer  to  develop  and  implement  a 
written  permit  space  program  if  the 
employer  decides  that  its  employees 
will  enter  permit  spaces.  The  written 
program  is  to  be  made  available  for 
inspection  by  employees  and  their 
authorized  representatives.  Section 
1910.146(d)  provides  the  employer  with 
the  requirements  of  a  permit-required 
confined  space  program  (permit  space 
program)  required  under  this  paragraph. 

Section  1910.146(c)(5)(i)(E)  requires 
that  the  determinations  and  supporting 
data  required  by  paragraphs  (c)(5)(i)(A), 
(c)(5)(i)(B),  and  (c)(5)(i){C)  of  this 
section  are  docimiented  by  the  employer 
and  are  made  available  to  each 
employee  who  enters  a  permit  space  or 
to  that  employee's  authorized 
representative. 

Under  paragraph  (c)(5)(ii)(H)  of 
1910.146,  the  employer  is  required  to 
verify  that  the  space  is  safe  for  entry  and 
that  the  pre-entry  measures  required  by 
paragraph  (c){5)(ii)  of  this  section  have 
been  taken,  through  a  written 


certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signature 
of  the  person  providing  the  Certification. 
The  certification  is  to  be  made  before 
entry  and  is  required  to  be  made 
available  to  each  employee  entering  the 
space  or  to  that  employee's  authorized 
representative. 

Section  1910.146(c){7)(iii)  requires  the 
employer  to  document  the  basis  for 
determining  that  all  hazards  in  a  permit 
space  have  been  eliminated!  through  a 
certification  that  contains  the  date,  the 
location  of  the  space,  and  the  signature 
of  the  person  making  the  determination. 
The  certification  is  to  be  made  available 
to  each  employee  entering  the  space  or 
to  that  employee's  authorized 
representative. 

Section  1910.146(e)  requires  the 
employer  to  document  the  completion 
of  measures  required  by  paragraph  (d)(3) 
by  preparing  an  entry  permit  before 
employee  entry  is  authorized.  Paragraph 
(e)(3)  requires  that  the  employer  make 
the  completed  permit  available  at  the 
time  of  entry  to  all  authorized  entrants 
by  posting  the  permit  at  the  entry-portal 
or  by  any  other  equally  effective  means, 
so  that  the  entrants  can  confirm  that  the 
pre-entry  preparations  have  been 
completed.  Paragraph  (e)(6)  requires  the 
employer  to  retain  each  canceled  entry 
permit  for  at  least  one  year. 

Section  1910.146(g)(4)  requires  that 
the  employer  certify  that  the  training 
required  by  paragraphs  (g)(1)  through 
{g){3)  has  been  accomplished  by 
preparing  a  written  certification  record. 

Ira  L.  Mills, 

Department  Clearance  Officer. 

(FR  Doc.  02-22694  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4510-26-41 


DEPARTMErfT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OIMB  Review; 
Comment  Request 

August  29,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 


Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  dociunentation  contact  Darrin 
King  on  202-693-4129  or  e-mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  OSHA, 
Office  of  Management  and  Budget, 
Room  10235,  Washington,  DC  20503 
(202-395-7316),  within  30  days  from 
the  date  of  this  publication  in  the 
Federal  Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  teclinology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Occupational  Safety  and 
Heath  Administration  (OSHA). 

Title:  Standard  on  the  Control  of 
Hazardous  Energy  Sources  (Lockout/ 
Tagout)— 29  CFR  1910.147. 

OMB  Number:  1218-0150. 

Affected  Public:  Business  or  other  for- 
profit;  Not-for-profit  institutions;  State, 
Local,  or  Tribal  Government;  and 
Federal  Government. 

Frequency:  On  occasion;  Initially;  and 
Aimually. 

Type  of  Response:  Recordkeeping  and 
Third-party  disclosiure. 

Number  of  Respondents:  2,351,014. 


Requirement 


Energy-Control  Procedure— 29  CFR  1910.147(c)(4)(i): 

New  procedures  for  high-impact  establishments  

New  procedures  for  low-impact  establishments  

Updating  procedures  for  high-impact  establishments 
Updating  procedures  for  low-impact  establishments 


Annual  re- 
sponse 


27,602 

42,438 

273,548 

424,383 


Average  re- 
sponse time 
(hours) 


2  to  80 
2.00 

.5  to  20 
0.50 


Annual  bur- 
den hours 


163,649 

84,877 

481,008 

212,192 
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Requirement 


Annual  re- 
sponse 


Average  re- 
sponse time 
(hours) 


-+- 


Energy-Control  Procedure  Sub-total  

Periodic  Inspection— 29— CFR  1910.147(c)(6)(ii). 
Training  and  Communication— 29  CFR  1910.147(c)(7): 

New/retrained  employees 

Remaining  employees  ,      yyonnnn 

Training  and  Communication  Sub-Total: ;      ''%^'^ 

Notification  of  Employee-29  CFR  1910.147(c)(9)  77,504,778 

Outside  Personnel  (Contractors,  etc.)— 29  CFR  1910.147(f)(2)  


767,971 


Grand  total 


818,532 
1,775,600 
5.944,400 


7,750,478 


94,561,759 


0.33 
0.08 
0.03 


0.004 
008 


Annual  bur- 
den hours 


941.726 

270  116 
142,048 
178,332 
320,380 
310,019 
620.038 


2.462,279 


Total  Annualized  Capital/Startup 

Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  collections  of 
information  contained  in  29  CFR 
1910.147  are  needed  to  reduce  injuries 
and  deaths  in  the  workplace  that  occur 
when  employees  are  engaged  in 
maintenance,  repair,  and  other  service- 
related  activities  requiring  the  control  of 
potentially  hazardous  energy. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-22695  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4510-26-M 


DEPARTIMENT  OF  UKBOR 

Office  of  the  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

August  30,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 


Requirement 


(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contract  Darrin 
King  on  202-693-4129  or  e-Mail:  King- 
Darrin@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Atten:  OMB  Desk  Officer  for  ETA,  Office 
of  Management  and  Budget,-  Room 
10235,  Washington,  DC  20503  (202- 
395-7316),  within  30  days  from  the  date 
of  the  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


Fomi  9057 

Form  9058 

Form  9059 

Employer/Job  Seeker  Complete  Form  9061 

States  Process  Form  9061  

Form  9062 

Fomi  9063 

Form  9065 

Record  Keeping 

Planning  Guidance 

Planning  Guidance — Modification 

Total:  


total  respond- 
ents 


Frequency 


52 
52 
52 

52 


On  occasion 
Annually 
On  time 

On  occasion 


*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  medicinal,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection, 

title:  Work  Opportunitv  Tax  Credit 
(WOTC)  and  Welfare-to-work  (WtW) 
Tax  Credit. 

OMB;  1205-0371. 

Affected  Public:  State,  Local,  or  Tribal 
Government;  Individuals  or  households; 
Business  or  other  for  -profit;  and  Federal 
government. 

Tvpe  of  Response:  Reporting  and 
Recordkeeping. 

Frequency:  Cn  occasion;  Quarterly; 
and  Annually. 

Number  of  Respondents:  700.052. 


Annual  re- 
sponses 


Average  re- 

sp>onse  time 

(Hours) 


Annual  burden 
hours 


52 

— . * 

Quarterly 

52 

Quarterly 

52 

Quarterly 

700.000 

On  occasion 

52 

On  occasion  t 

52 

On  occasion 

52 

On  occasion  1 

208 

400 

832 

208 

4.00 

832 

208 

4.00 

832 

700,000 

0.33 

231  000 

700,000 

4.00 

2.800.000 

40 

4.00 

160 

400,000 

0.33 

132,000 

208 

4.00 

832 

52 

931.00 

48.412 

52 

8.00 

416 

52 

1.00 

52 

1  801  028 

3.215.368 

Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 


Description:  the  data  collected  on 
ETA  Forms  9057-59,  Addendum  to  ETA 
Form  9058,  and  ETA  Forms  9061-63 
and  9065  is  authorized  by  the  Revenue 
Act  of  1978,  TAx  Equity  and  Fiscal 


Responsibility  Act  of  1982,  Omnibus 
budget  Reconciliation  Act  of  1992. 
sections  51  and  51A  of  the  Internal 
Revenue  Code  of  1986.  as  amended. 
Small  Business  Act  of  1996,  Tax  Payer 
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relief  Act  of  1997,  the  Ticket  to  Work 
Incentive  Improvement  Act  of  1999,  and 
the  Job  Creation  and  Worker  Assistance 
Act  or  2002  (Pub.  L.  107-147). 

Data  collected  on  the  WOTC  and  the 
WtW  Tax  Credits  is  collected  by  the 
State  Workforce  Agencies  (SWAs)  and 
provided  to  the  U.S.  Employment 
Service.  The  data  will  be  used, 
primarily,  to  supplement  IRS  Form 
8850.  This  data  will  help  expedite  the 
processing  of  employer  requests  for 
Certifications  generated  through  IRS 
Form  8850  or  issuance  of  Conditional 
Certifications  (CCs)  and  employer 
requests  for  Certifications  as  a  result  of 
hiring  individuals  who  have  received 
SWAs'  or  participating  agencies' 
generated  CCS.  The  data  will  also  help 
streamline  SWAs'  mandated  verification 
activities,  aid  and  expedite  the 
preparation  of  the  quarterly  reports,  and 
provide  a  significant  source  of 
information  for  the  Secretary's  Annual 
Report  to  Congress  on  the  WOTC 
program.  The  data  recorded  through  the 
use  of  these  forms  will  also  help  in  the 
preparation  of  an  annual  report 
Congress.  Also,  the  plans  submitted  by 
the  states  will  tell  the  regional  and 
national  Offices  how  the  states  plan  to 
administer  the  WOTC  and  the  WtW  tax 
credits  and  use  the  funds  allocated  to 
them.  Finally,  the  data  obtained  through 
the  use  of  the  Technical  Assistance  and 
Review  guide  will  help  the  Regional 
Coordinators  determine  if  the  states  are 
administering  the  tax  credit  program  in 
compliance  with  the  reauthorizing 
legislation,  the  IRS  Code  of  1986,  as 
amended,  and  the  ETA  Handbook  No. 
408. 

Ira  L.  Mills, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-22696  Filed  9-05-02:  8:4.5  am| 

BILLING  CODE  451(V-3330-M 


DEPARTMErfT  OF  LABOR 

Office  of  the  Secretary 

Submission  for  OR/IB  Review; 
Comment  Request 

August  30.  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13. 
44  U.S.C.  Chapter  35).  A  copy  of  this 
ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Department  of  Labor.  To 
obtain  documentation  contact  Darrin 


King  on  202-693-4129  or  e-mail:  King- 
Darhn@doI.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs. 
Attn:  OMB  Desk  Officer  for  ETA.  Office 
of  Management  and  Budget.  Room 
10235,  Washington.  DC  20503  (202- 
395-7316).  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

*  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

*Evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assiunptions  used; 

*  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

*  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Agency:  Employment  and  Training 
Administration  (ETA). 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Title:  Labor  Certification  for  the 
Temporary  Employment  of 
Nonimmigrant  Aliens  in  Agricultiu^  in 
the  United  States;  Administrative 
Measures  to  Improve  Program 
Performance. 

OMB  Number:  1205-0404. 

Affected  Public:  Business  or  other  for- 
profit  and  farms. 

Type  of  Response:  Reporting. 

Frequency:  On  occasion. 

Number  of  Respondents:  318. 

Annual  Response:  318. 

Average  Response  Time:  15  minutes. 

Total  Annual  Burden:  80  hours. 

Total  Annualized  Capital/Startup 
Costs:  $0. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  SO. 

Description:  20  CFR  655.106(e) 
requires  employers  of  nonimmigrant 
aliens  in  agriculture  in  the  United  States 
to  notify  their  State  Employment 
Agency  if  such  an  employee  departs 


prior  to  or  remains  after  a  scheduled 
departure  date. 

Ira  L.  MUIs, 

Departmental  Clearance  Officer. 

[FR  Doc.  02-22697  Filed  &-05-02:  8:45  am] 

BILLING  CODE  4510-SO-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration,  Wage  and  Hour 
Division 

Minimum  Wage  for  Federai  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1.  by  authority  of  the  Secretary 
of  Labor  piirsuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3, 1931, 
as  amended  (46  Stat.  1494,  as  amended. 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  foimd  for  not 
utilizing  notice  and  public  conmient 
procedure  thereon  prior  to  the  issuance 
of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volume  causes  procedm^s  to  be 
impractical  and  contrary  to  the  public 
interest. 


General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dates  and  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  Issued 
Under  the  Davis-Bacon  and  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
govenunental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 
Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue.  NW..  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
docfmient  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volimie  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 

Volume  I 

Connecticut 

CT020001  (Mar.  01,  2002) 

CT020003  (Mar.  01,  2002) 

CT020004  (Mar.  01.  2002) 
Massacliusetts 

MA020001  (Mar.  01,  2002) 

MA020002  (Mar.  01,  2002) 

MA020003  (Mar.  01,  2002) 

MAO2OO67  (Mar.  01,  2002) 

MA020008  (Mar.  01,  2002) 

MA020009  (Mar.  01.  2002) 

MA020010  (Mar.  01,  2002) 

MA020012  (Mar.  01,  2002) 

MA020013  (Mar.  01.  2002) 

MA020015  (Mar.  01.  2002) 

MA020017  {Mar.  01.  2002) 


MA020018  (Mar.  01.  2002) 
MA020019  (Mar.  01,  2002) 
MA020020  (Mar.  01,  2002) 
MA02O021  (Mar.  01,  2002) 
New  )ersey 
NI020002  (Mar.  01,  2002) 
N)020003  (Mar.  01,  2002) 
N)020005  (Mar.  01,  2002) 
NI020007  (Mar.  01.  2002) 

Volume  II 

Maryland 
MD020021  (Mar.  01.  2002) 
MD020034  (Mar.  01.  2002) 
MD020048  (Mar.  01,  2002) 
MD020050  (Mar.  01.  2002) 
MD020056  (Mar.  01.  2002) 
MD020057  (Mar.  01,  2002) 

Virginia 

VA020099  (Mar.  01.  2002) 

Volume  III 

None 

Volume  IV 

Illinois 
IL020001  (Mar.  1,  2002) 
IL020002  (Mar.  1.  2002) 
IL020006  (Mar.  1,2002) 
IL020007  (Mar.  1,  2002) 
IL020008  (Mar.  1.2002] 
IL020009  (Mar.  1.  2002) 
IL020011  (Mar.  1,  2002) 
IL020012  (Mar.  1,  2002) 
IL020013  (Mar.  1,2002) 
IL020015  (Mar.  1.2002) 
IL020020  (Mar.  1,2002) 
IL020035  (Mar.  1,  2002) 
IL020053  (Mar.  1,  2002) 
IL020054  (Mar.  1,  2002) 
IL020057  (Mar.  1.2002) 
IL020061  (Mar.  1,  2002) 

Indiana 
IN020001  (Mar.  1,  2002) 
IN020002  (Mar.  1,2002) 
IN020003  (Mar.  1,  2002) 
IN020004  (Mar.  1,2002) 
IN020005  (Mar.  1,  2002) 
IN020006  (Mar.  1,  2002) 
IN020008  (Mar.  1,2002) 
IN020010  (Mar.  1,2002) 
IN020011  (Mar.  1,  2002) 
IN020012  (Mar.  1,  2002) 
IN020014  (Mar.  1,  2002) 
IN020015  (Mar.  1,  2002) 
IN020019  (Mar.  1.  2002) 
IN020020  (Mar.  1.2002) 
IN020021  (Mar.  1,2002) 

Michigan 
MI020076  (Mar.  1,  2002) 
MI020077  (Mar.  1,  2002) 
MI020078  (Mar.  1,  2002] 
MI020079  (Mar.  1,  2002) 
MI020080  (Mar.  1.  2002) 
MI020081  (Mar.  1,  2002) 
MI020082  (Mar.  1,  2002) 
MI020O83  (Mar.  1,  2002) 
MI0200B4  (Mar.  1,  2002] 
MI020085  (Mar.  1,2002] 
MI020086  (Mar.  1.  2002) 
MI020087  (Mar.  1,  2002) 
MI020088  (Mar.  1,  2002) 
MI020089  (Mar.  1,2002) 
MI020090  (Mar.  1.  2002] 
MI020091  (Mar.  1,2002) 
MI020092  (Mar.  1,2002) 
MI020093  (Mar.  1,  2002) 


MI020094  (Mar.  1 , 
MI020095  (Mar.  1. 
MI020096  (Mar.  1. 
M1020097  (Mar.  1. 
MI020098  (Mar.  1 , 
MI020099  (Mar.  1. 
MI020100  (Mar.  1. 
MI020101  (Mar.  1, 
MI020103  (Mar.  1. 
MI020104  (Mar.  1. 
MI020105  (Mar.  1. 
MI020106  (Mar.  1. 
Wisconsin 

WI020001  (Mar.  1. 
WI020004  (Mar.  1, 
WI020005  (Mar.  1. 
WI020007  (Mar.  1. 
WI020008  (Mar.  1. 
WI020009  (Mar.  1. 
WI020010  (Mar.  1. 
WI020011  (Mar.  1. 


2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 

2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002] 
,  2002) 


WI020013(Mar.  1 
W1020019  (Mar.  1 
WI020020  (Mar.  1 
WI020030  (Mar.  1 
WI020046  (Mar.  1 
WI020047  (Mar.  1 
W1020048  (Mar.  1 
WI02OO50  (Mar.  1 

Volume  V 

Iowa 

IA020002  (Mar.  1.2002) 
IA02OO03  (Mar.  1.2002] 
1A020004  (Mar.  1.2002) 
1A020005  (Mar.  1.2002) 
IA020OO8  (Mar.  1,2002] 
IA020010  (Mar.  1.  2002) 
IA020014  (Mar.  1.2002) 
IA020016  (Mar.  1.2002) 
lA02002O.(Mar.  1,2002) 
IA020028  (Mar.  1.  2002) 
IA02OO31  (Mar.  1.2002) 
IA020032  (Mar.  1,2002) 
IA020047  (Mar.  1,2002) 
IA02OO54  (Mar.  1.  2002) 
IA020056  (Mar.  1.  2002) 
IA020060  (Mar.  1,  2002) 

Missouri 

MC)020001  (Mar.  1,  2002] 
MO020002  (Mar.  1,  2002] 
MO020003  (Mar.  1.2002] 
MO020006  (Mar.  1,  2002] 
MO020010  (Mar.  1,2002] 
MO020011  (Mar.  1.  2002] 
MO020041  (Mar.  1.  2002) 
MO020044  (Mar.  1 .  2002) 
MO020048  (Mar.  1,2002) 
MO020049  (Mar.  1,  2002) 
MO020050  (Mar.  1 ,  2002) 
MO020051  (Mar.  1,  2002) 
MO020055  (Mar.  1.2002) 
MO020056  (Mar.  1.  2002] 
MO020057  (Mar.  1,  2002] 
MO020059  (Mar.  1,  2002) 

Texas 

TX020018  (Mar.  1.2002) 

Volume  VI 

Alaska 

AK020001  (Mar.  1.  2002] 
AK020002  (Mar.  1.2002] 
AK020006  (Mar.  1,  2002] 
AK020008  (Mar.  1,  2002] 

Idaho 

ID020003  (Mar.  1,  2002) 


UMI 
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North  Dakota 

ND020018  (Mar.  1.2002) 

ND020019{Mar.  1.  2002) 
Oregon 

OR020001  (Mar.  1,2002) 
Washington 

WA020001  (Mar.  1.  2002) 

WA020002  (Mar.  1,2002) 

WA020003  (Mar.  1,  2002) 

WA020004  (Mar.  1,  2002) 

WA020006  (Mar.  1.  2002) 

WA020007  (Mar.  1,  2002) 

VVA020010(Mar.  1,2002) 

WA020011  (Mar.  1,  2002) 

VVA020013  (Mar.  1.  2002) 

VVA020023  (Mar.  1.  2002) 

Volume  VII 

California 

CA020001  (Mar.  1,  2002) 

CA020002  (Mar.  1,2002) 

CA020004  (Mar.  1,  2002) 

CA020009  (Mar.  1.  2002) 

CA020019  (Mar.  1.  2002) 

CA020023  (Mar.  1,  2002) 

CA020025  (Mar.  1,  2002) 

CA020027  (Mar.  1,2002) 

CA020028  (Mar.  1,2002) 

CA020029  (Mar.  1,2002) 

CA020030  (Mar.  1,2002) 

CA020032  (Mar.  1.2002) 

CA020033  (Mar.  1,  2002) 

CA020035  (Mar.  1,2002) 

CA020036  (Mar.  1,  2002) 

CA020037  (Mar.  1.2002) 
Hawaii 

HI020001  (Mar.  1.2002) 

General  Wage  Detenninatioii 
Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1 .400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
under  the  Qavi&>Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http://www.access.gpo.gov/davisbacon. 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service  [http:// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068.  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  HelpDesk  Support,  etc. 

Hard-copy  subscriptions  may  be 
purchased  from:  Superintendent  of 
Dooiments,  U.S.  Government  Printing 


Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
subscription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volume.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washington,  DC.  this  29th  day  of 
Augu.st  2002. 
Carl ).  Poleskey, 

Chief.  Branch  of  Construction  Wage 
Determinations. 
|FR  Doc.  02-22621  Filed  9-5-02:  8:45  am] 

BILUNG  CODE  4510-27-M 


MARINE  MAMMAL  COMMISSION 

Sunshine  Act  Meeting 

TIME  AND  DATE:  The  Marine  Mammal 
Commission  and  its  Committee  of 
Scientific  Advisors  on  Marine  Mammals 
will  meet  in  executive  session  on 
Tuesday,  8  October  2002,  from  8:00  a.m. 
to  9:15  a.m.  The  public  sessions  of  the 
Commission  and  the  Committee  meeting 
will  be  held  on  Tuesday,  8  October 
2002,  from  9;30  a.m.  to  5:30  p.m.,  on 
Wednesday,  9  October  2002,  from  8:15 
a.m.  to  5:15  p.m.,  and  on  Thursday,  10 
October  2002,  from  8;15  a.m.  to  12:30 
p.m. 

PLACE:  Town  and  Country  Resort  & 
Convention  Center,  500  Hotel  Circle, 
San  Diego  CA  92108;  phone,  619-291- 
7131;  fax:  619-291-3584. 
STATUS:  The  executive  session  will  be 
closed  to  the  public.  At  it,  matters 
relating  to  international  negotiations  in 
process,  personnel,  and  the  budget  of 
the  Commission  will  be  discussed.  All 
other  portions  of  the  meeting  will  be 
open  to  public  observation.  Public 
participation  will  be  allowed  as  time 
permits  and  as  determined  to  be 
desirable  by  the  Chafrman. 
MATTERS  TO  BE  CONSIDERED:  The 
Commission  and  Committee  will  meet 
in  public  session  to  discuss  a  broad 
range  of  marine  mammal  matters.  While 
subject  to  change,  major  issues  that  the 
Commission  plans  to  consider  at  the 
meeting  include  activities  involving  the 
International  Whaling  Commission; 
issues  related  to  the  incidental  take  of 
dolphins  in  the  eastern  tropical  Pacific 
tuna  fishery;  the  status  of  the  vaquita  in 
the  Gulf  of  California;  the  gray  whale 
stocks  in  the  eastern  and  western  Pacific 
Ocean:  sea  otters  in  California,  the 


Pacific  Northwest  and  Alaska  waters; 
killer  whale  stocks;  issues  related  to  the 
Hawaiian  Islands;  and  fisheries  and 
other  human  interactions  with 
pinnipeds. 

FOR  FURTHER  INFORMATION  CONTACT: 
Robert  H.  Mattlin,  Executive  Director, 
Marine  Mammal  Conmiission,  4340 
East- West  Highway,  Room  905, 
Bethesda,  MD  20814,  301-504-0087. 

Dated:  August  30.  2002. 
Robert  H.  Mattlin, 
Executive  Director. 

[PR  Doc.  02-22848  Filed  9-4-02;  8:45  am] 
BILUNG  CODE  6820-31-M 


NATIONAL  SCIENCE  FOUNDATION 

Notice  of  Permit  Applications  Received 
Under  the  Antarctic  Conservation  Act 
of  1978  (P.L.  95-541) 

AGENCY:  National  Science  Foundation. 
ACTION:  Notice  of  Permit  Applications 
Received  under  the  Antarctic 
Conservation  Act  of  1978,  Pub.  L.  95- 
541. 

SUMMARY:  The  National  Science 
Foundation  (NSF)  is  required  to  publish 
notice  of  permit  applications  received  to 
conduct  activities  regulated  under  the 
Antarctic  Conservation  Act  of  1978. 
NSF  has  published  regulations  under 
the  Antarctic  Conservation  Act  at  Title 
45  part  670  of  the  Code  of  Federal 
Regulations.  This  is  the  required  notice 
of  permit  applications  received. 
DATES:  Interested  parties  are  invited  to 
submit  written  data,  conunents,  or 
views  with  respect  to  this  permit 
application  by  September  27,  2002. 
Permit  applications  may  be  inspected  by 
interested  parties  at  the  Permit  Office, 
address  below. 

ADDRESSES:  Comments  should  be 
addressed  to  Permit  Office,  Room  755, 
Office  of  Polar  Programs,  National 
Science  Foundation,  4201  Wilson 
Boulevard,  Arlington,  Virginia  22230. 
FOR  FURTHER  INFORMATION  CONTACT: 
Nadene  G.  Keimedy  at  the  above 
address  or (703)  292-7405. 
SUPPLEMENTARY  INFORMATION:  The 
National  Science  Foundation,  as 
directed  by  the  Antarctic  Conservation 
Act  of  1978  (Pub.  L.  95-541),  has 
developed  regulations  that  implement 
the  "Agreed  Measures  for  the 
Conservation  of  Antarctic  Fauna  and 
Flora"  for  all  United  States  citizens.  The 
Agreed  Measures,  developed  by  the 
Antarctic  Treaty  Consultative  Parties, 
recommended  establishment  of  a  permit 
system  for  various  activities  in 
Antarctica  and  designation  of  certain 
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animals  and  certain  geographic  areas  as 
requiring  special  protection.  The 
regulations  establish  such  a  permit 
system  to  designate  Specially  Protected 
Areas  and  Sites  of  Special  Scientific 
Interest. 

The  applications  received  are  as 
follows: 

1.  Applicant:  Scott  Kelly.  PO  Box 
2654,  Montauk,  NY  11954. 
Permit  Application  No.:  2003-008. 
Activity  for  Which  Permit  is 
Requested:  Take  and  Import  into  the 
U.S.A.  The  applicant  is  part  of  the  U.S. 
Antarctic  Program's  Artists  and  Writers 
Program  and  will  deploy  to  Palmer  ■ 
Station.  He  proposes  to  collect  feathers, 
small  bones  and  broken  and  empty 
eggshells  and  return  them  to  the  U.S. 
where  the  applicant  will  closely  study 
them  in  order  to  paint  carefully 
composed  and  highly  detailed  paintings 
of  the  found  objects.  Once  the  items  are 
no  longer  needed  they  will  be 
transferred  to  another  Artist  and  Writer 
who  is  an  educator  and  lecturer  who 
works  with  children  in  schools  around 
the  country. 

Location:  Palmer  Station,  An  vers 
Island  and  surrounding  unrestricted 
islands. 

Dates:  December  1,  2002  to  April  1, 
2003. 

Applicant:  Donal  Manahan, 
Department  of  Biological  Sciences, 
Scripps  Institution  of  Oceanography, 
University  of  California,  San  Diego, 
LaJoUa,  CA  92093-0204. 
Permit  Application  No.:  2003-009. 
Activity  for  Which  Permit  is 
Requested:  Introduce  Non-indigenous 
Species  into  Antarctica;  and  Import  into 
the  United  States.  The  applicant 
proposes  to  bring:  (a)  E.  coli  bacterial 
cultures  [transported  with  other  kit 
reagents  frozen  on  dry  ice  { -  80°C)1;  and 
150ml  each  of  3  algal  species 
(Dunaliella  tentiolecta,  Rhodomonas 
sp.,  and  Isochrysis  galbana)  to 
Antarctica  for  use  in  experiments  in  a 
controlled  laboratory  setting  at 
McMurdo  Station.  The  E.  coli  will  be 
used  to  replicate  DNA  during  gene 
cloning.  After  the  experiments  using  E. 
coli  cultures,  all  media  and  materials  are 
sterilized  by  autoclaving.  Standard  P-2 
containment  guidelines  are  strictly 
followed  for  the  subsequent  disposal  of 
all  materials  and  supplies.  The 
unicellular  algae  will  be  used  to  start  a 
culture  collection  of  algae  needed  as 
food  for  Antarctic  larval  forms  used  in 
experiments  conducted  by  the  biology 
class.  After  the  experiments  are 
concluded  all  algae  and  seawater 
containing  algae  will  be  autoclaved. 

Location:  Crary  Science  and 
Engineering  Laboratory,  McMurdo 
Station,  Antarctica. 


Dates:  October  1,  2002  to  February  15, 
2004. 

3.  Applicant:  Brenda  Hall.  311  Bryand 
GSC,  University  of  Maine.  Orono,  ME 
04469. 
Pennit  Application  No.:  2003-010. 
Activity  for  Which  Permit  is 
Requested:  Enter  Antarctica  Specially 
Protected  Areas.  The  applicant  proposes 
to  enter  several  ASPA's  to  examine  the 
glacial,  geology  and  raised  beaches  of 
the  South  Shetland  Islands  in  order  to 
gain  a  better  understanding  of  the 
climate  and  glacial  history  of  the  area. 
The  project  involves  examining  the 
stratigraphy  of  glacial  and  beach 
deposits,  looking  for  striations,  and 
collecting  ancient  organic  material  for 
radiocarbon  dating.  Soil  samples  will  be 
taken  by  digging  small(<lm2)  pits  in  the 
sediment  to  look  at  the  internal 
structure  and  to  collect  samples  for  later 
gain-size  analysis  and  radiocarbon 
dating.  Excavations  will  be  refilled  and 
the  surface  will  be  returned  to  near 
natural  conditions  as  possible.  The 
applicant  will  also  map  the  different 
landforms,  and  survey  elevations  of 
beaches.  The  applicant  will  abide  by  the 
Management  Plans  for  each  of  the 
Antarctic  Specially  Protected  areas 
visited. 

Location: 
ASPA  #125— Fildes  Peninsula.  King 

George  Island,  South  Shetland 

Islands 
ASPA  #126— Byers  Peninsula. 

Livingston  Island,  South  Shetland 

Islands 
ASPA  #132— Potter  Peninsula,  King 

George  Island,  South  Shetland 

Islands 
ASPA  #144— Chile  Bay  (Discovery  Bay), 

Greenwich  Island,  South  Shetland 

Islands 
ASPA  #149— Cape  Shirreff,  Livingston 

Island,  South  Shetland  Islands 
ASPA  #150— Ardley  Island,  Maxwell 

Bay,  King  George  Island,  South 

Shetland  Islands 
ASPA  #151— Lions  Rump,  King  George 

Island,  South  Shetland  Islands 
ASPA  #152— Western  Bransfield  Strait. 

off  Low  Island,  South  Shetland 

Islands 
Dates.  November  1 ,  2002  to  January 
31,  2003. 

4.  Applicant:  Michael  Castellini, 
Director,  Institute  of  Marine  Science, 
University  of  Alaska,  Fairbanks, 
Fairbanks,  AK  99775. 
Permit  Application  No.:  2003-011. 
Activity  for  Which  Permit  is 
Requested:  Take.  The  applicant 
proposes  to  capture  up  to  8  Weddell 
seal  females  and  6  pups  to  be  outfitted 
with  diving  recorders  and  blood 
isampling  lines  in  order  to  collect  blood 
samples.  Recorded  data  and  blood 


samples  will  be  used  to  quantify'  the 
dynamics  of  lipid  uptake  and  utilization 
in  naturally  foraging  mammalian 
carnivores.  The  applicant  will  attempt 
to:  (a)  Quantify  the  kinetics  of  lipid 
component  appearance  under  natural 
foraging  conditions;  (b)  determine 
clearance  rates  of  lipid  components  after 
foraging  has  ceased:  (c)  obtain  lipid 
turnover  rates  in  both  diving  and  non- 
diving  scenarios;  and.  (d)  obtain  lipid 
appearance  and  disappearance  data  in 
nursing  seal  pups. 

Location:  McMurdo  Station  and 
McMurdo  Sound  vicinity. 

Dates:  October  5,  2002  to  December 
15. 2002. 

Nadene  G.  Kennedy, 

Permit  Officer.  Office  of  Polar  Programs. 
|FR  Dot .  02-22652  Filed  <)-5-02;  8;4.S  am) 

BILUNG  CODE  755&-01-M 


NATIONAL  WOMEN'S  BUSINESS 
COUNCIL 

Sunshine  Act  Notice 

ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  15  U.S.C. 
7106(b),  the  National  Women's  Business 
Council  (NWBC)  announces  a 
forthcoming  meeting.  The  meeting  will 
cover  action  items  worked  on  by  the 
NWBC,  will  be  used  to  gather 
information  on  future  NWBC  endeavors 
(including  research  projects),  to  analyze 
relevant  issues  and  facts,  and  discuss 
administrative  matters  of  the  committee. 
Although  the  regulations  implementing 
the  Federal  Advisory  Committee  Act  do 
not  require  notification  of  meetings 
adjourned  to  discuss  pre-deliberative  or 
administrative  work,  the  NWBC  would    . 
like  to  open  the  meeting  to  the  public 
and  therefore  notify  the  public  of  the 
time  and  place. 

DATES:  September  17.  2002. 

ADDRESSES:  U.S.  Small  Business 
AdministraUon.  409  Third  Street,  SW.. 
Eisenhower  Conference  Room  A  2nd 
Floor.  Washington,  DC  10  a.m.  to  1  p.m. 

STATUS:  Open  to  the  public. 

CONTACT:  National  Women's  Business 
Council.  409  Third  Street.  Suite  210. 
Washington,  DC  20024.  (202)  205- 
6695— Gilda  Presley. 
Note:  Please  RSVP  by  September  16.  2002. 

Gilda  Presley, 

Admtnistrative  Officer.  National  Women  s 
Business  Council. 

|FR  Doc.  02-22790  Filed  9-4-02:  11:17  am] 
BILUNO  CODE  6aaO-AB-M 
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NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-302] 

Florida  Power  Corporation;  Notice  of 
Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclecir  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  an  amendment 
to  Facility  Operating  License  No.  DPR- 
72  issued  to  Florida  Power  Corporation 
(the  licensee)  for  operation  of  the 
Crystal  River.  Unit  3  Nuclear  Generating 
Plant  located  in  Citrus  County,  Florida. 

The  proposed  amendment  would 
revise  the  note  to  the  Improved 
Technical  Specification  (ITS)  3.7.18 
Completion  Time  to  allow  a  24-hour 
extension  of  completion  time  for  entr\' 
into  ITS  3.0.3.  This  change  is  requested 
as  a  contingency  for  two  inoperable 
Control  Complex  chillers  while  Control 
Complex  Cooling  System  chiller 
refurbishment  is  performed. 

Before  issuance  of  the  proposed 
license  amendment,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954,  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Conunission's  regulations  in  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section  50.92,  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Does  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  [analyzed]. 

The  Control  Complex  Cooling  System  is 
not  an  initiator  of  any  design  basis  accident. 
The  basis  for  tiiis  request  is  that  the  risk  of 
a  design  basis  event  [occurring]  within  the 
24-hour  period  during  which  alternative 
cooling  will  be  used  is  acceptably  small,  and 
is  less  than  the  risk  posed  by  a  forced 
shutdown  of  the  unit.  The  Control  Complex 
Cooling  System  safety  function  is  to  provide 
sufficient  cooling  to  ensure  operability  of 


safety-related  equipment  located  in  the 
control  room  and  other  portions  of  the 
Control  Complex,  ("ontrol  Complex  cooling. 
within  the  24-hour  period,  is  being 
ai  i.omplished  b\  the  c:ompensatory  measures 
in  [jlace  which  include  providing  alternate 
cooling  by  aligning  the  Appendix  R  Chilled 
Water  System  to  supply  cooling  to  the  vital 
equipment  areas  in  the  Control  Complex  and 
operation  of  pre-staged  portable  air 
(  onditioning  that  provides  cooling  to  the 
Control  Room.  Control  Complex  Habitability 
Enxelope  Integrity  will  be  maintained 
throughout  the  duration  of  this  operating 
(  ondition.  which  will  ensure  that  potential 
po.st-ac:cident  dose  to  operators,  is 
maintained  within  analyzed  limits. 
Therefore,  granting  this  License  Amendment 
Request  for  a  24-hour  delav  for  entry  into  ITS 
,3.0.3.  due  to  inoperabilitv  of  a  second  chiller, 
does  not  in\olve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  not  create  the  possibility  of  a  new 
or  different  type  of  accident  from  anv 
accident  previously  [analyzed]. 

The  proposed  License  Amendment  Request 
for  a  24-hour  delay  for  entry  into  ITS  3.0.3, 
due  to  inoperability  of  a  second  chiller,  will 
not  result  in  changes  to  the  design,  physical 
configuration  of  the  plant.  Therefore,  the 
proposed  change  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
aci  ident  from  any  previously  evaluated, 

3.  Does  not  involve  a  significant  reduction 
in  the  margin  of  safety. 

During  the  24-hour  delay  for  entry  into  ITS 
3.0.3,  due  to  inoperability  of  a  second  chiller, 
measures  will  be  implemented  to  ensure  the 
availability  of  temporary  and  permanently 
installed  non-safety  backup  systems  capable 
oi  providing  cooling  to  the  control  room  and 
other  vital  equipment  areas  in  the  Control 
Complex.  From  the  risk  significance 
perspectiv  e,  using  installed  non-safetv 
backup  systems  to  provide  cooling  to  the 
control  room  and  other  vital  equipment  areas 
in  the  Control  Complex  is  acceptable.  Areas 
with  essential  equipment  in  the  Control 
Complex  will  be  monitored  to  ensure 
temperatures  do  not  exceed  acceptable  limits. 
Therefore,  granting  a  License  Amendment 
Request  for  a  24-hour  delay  for  entry  into  ITS 
3,0,3.  due  to  inoperability  of  a  second  chiller, 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 


However,  should  circumstances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occur  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Documents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 
Flint  North.  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  7,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the  . 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2,714,^ 


'  The  most  recent  version  of  Title  10  of  the  Code 
of  .Federal  Regulations,  published  lanuary  1.  2002. 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  all  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 
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which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
rm/doc-collections/cfr/.  If  there  are 
problems  in  accessing  the  docimient, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdT@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714,  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  imder  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 


(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding, 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding, 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  prtx:eeding  on  the  petitioner's 
interest. 

(2)The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section;  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief," 


proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room  (PDR),  located 
at  One  White  Flint  North,  11555 


Rockville  Pike  (first  floor),  Rockville. 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Coimsel.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMailCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  R.  Alexander  Glenn.  Associate 
General  Counsel  (MAC-BT15A),  Florida 
Power  Corporation,  P.O.  Box  14042,  St. 
Petersburg.  Florida  33733-4042, 
attorney  for  the  licensee, 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2,714(a)(l)(i)-{v)  and  2.714(d), 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  August  14,  2002, 
which  is  available  for  public  inspection 
at  the  Commission's  PDR,  located  at 
One  White  Flint  North,  11555  Rockville 
Pike  (first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Dociunents  Access  and  Management 
System's  ( ADAMS>  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/ adams.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
docimients  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August,  2002. 
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For  the  Nuclear  Regulatory  Commission. 
Brenda  L.  Mozafari, 

Senior  Project  Manager,  Section  2.  Project 
Directorate  II,  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 

(FR  Doc.  02-22701  Filed  9-5-02:  8:45  ami 
nUJNG  CODE  7S90-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

Draft  Regulatory  Guide;  Issuance, 
Availability 

The  Nuclear  Regulatory  Commission 
has  issued  for  public  comment  a 
proposed  revision  of  a  guide  in  its 
Regulatory  Guide  Series.  Regulatory 
Guides  are  developed  to  describe  and 
make  available  to  the  public  such 
information  as  methods  acceptable  to 
the  NRC  staff  for  implementing  specific 
parts  of  the  NRC's  regulations, 
techniques  used  by  the  staff  in 
evaluating  specific  problems  or 
postulated  accidents,  and  data  needed 
by  the  staff  in  its  review  of  applications 
forpermits  and  licenses. 

The  draft  guide  is  temporarily 
identified  by  its  task  number,  DG-1119, 
which  should  be  mentioned  in  all 
correspondence  concerning  this  draft 
guide.  Draft  Regulatory  Guide  DG-1119, 
the  Proposed  Revision  1  of  Regulatory 
Guide  1.180,  "Guidelines  for  Evaluating 
Electromagnetic  and  Radio-Frequency 
Interference  in  Seifety-Related 
Instrumentation  and  Control  Systems," 
is  being  developed  to  provide  up-to-date 
guidance  to  licensees  and  applicants  on 
methods  acceptable  to  the  NRC  staff  for 
complying  with  the  NRC's  regulations 
on  design,  installation,  and  testing 
practices  for  addressing  the  effects  of 
electromagnetic  and  radio-frequency 
interference  and  power  surges  on  safety- 
related  instrimientation  and  control 
systems. 

This  draft  guide  has  not  received 
complete  staff  approval  and  does  not 
represent  an  official  NRC  staff  position. 

Comments  may  be  accompanied  by 
relevant  information  or  supporting  data. 
Written  conunents  may  be  submitted  by 
mail  to  the  Rules  and  t)irectives  Branch, 
Office  of  Administration,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555;  or  they  may  be  hand- 
delivered  to  the  Rules  and  Directives 
Branch,  ADM,  at  11555  Rockville  Pike, 
Rockville,  MD.  Copies  of  comments 
received  may  be  examined  at  the  NRC 
Public  Docmnent  Room,  11555 
Rockville  Pike,  Rockville,  MD. 
Comments  will  be  most  helpful  if 
received  by  November  8,  2002. 

You  may  also  provide  comments  via 
the  NRC's  interactive  rulemaking  Web 


site  through  the  NRC  home  page  [http:/ 
/www.nrc.gov).  This  site  provides  the 
ability  to  upload  comments  as  files  (any 
format)  if  your  Web  browser  supports 
that  function.  For  information  about  the 
interactive  rulemaking  Web  site,  contact 
Ms.  Carol. Gallagher,  (301)  415-5905;  e- 
mail  CAG@NRC.GOV.  For  information 
about  Draft  Regulatory  Guide  DG-1119, 
contact  Ms.  C.E.  Antonescu  at  (301)415- 
6792,  e-mail  <CEAl@NIiC.GOV>. 

Although  a  time  limit  is  given  for 
comments  on  these  draft  guides, 
comments  and  suggestions  in 
connection  with  items  for  inclusion  in 
guides  currently  being  developed  or 
improvements  in  all  published  guides 
are  encouraged  at  any  time. 

Regulatory  guides  are  available  for 
inspection  at  the  NRC's  Public 
Document  Room,  11555  Rockville  Pike, 
Rockville,  MD;  the  PDR's  mailing 
address  is  USNRC  PDR,  Washington,  DC 
20555;  telephone  (301)  415-4737  or 
(800)  397-^205;  fax  (301)  415-3548;  e- 
mail  PDR@NRC.GOV.  Requests  for 
single  copies  of  draft  or  final  guides 
(which  may  be  reproduced)  or  for 
placement  on  an  automatic  distribution 
list  for  single  copies  of  future  draft 
guides  in  specific  divisions  should  be 
made  in  writing  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555,  Attention:  Reproduction  and 
Distribution  Services  Section;  or  by  e- 
mail  to  <DISTRIBUTION@NRC.GOV>; 
or  by  fax  to  (301)  415-2289.  Telephone 
requests  cannot  be  accommodated. 
Regulatory  guides  are  not  copyrighted, 
and  NRC  approval  is  not  required  to 
reproduce  them.  (5  U.S.C.  552(a)) 

Dated  at  Rockville.  Maryland,  this  22nd 
day  of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 

Michael  E.  Mayfield, 

Director.  Division  of  Engineering  Technology, 
Office  of  Nuclear  Regulatory  Research. 
[FR  Doc.  02-22702  Filed  9-5-02;  8:45  am) 

BILUNG  CODE  7950-01-^ 


OVERSEAS  PRIVATE  INVESTMENT 
CORPORATION 

September  5, 2002  Public  Hearing 

OPIC's  Sunshine  Act  notice  of  its 
public  hearing  was  published  in  the 
Federal  Register  (Volume  67,  Number 
163,  Page  54504)  on  August  22,  2002. 
No  requests  were  received  to  provide 
testimony  or  submit  written  statements 
for  the  record;  therefore,  OPIC's  public 
hearing  in  conjunction  with  OPIC's 
September  12,  2002  Board  of  Directors 
meeting  scheduled  for  2  p.m.  on 
September  5,  2002  has  been  cancelled. 


CONTACT  PERSON  FOR  INFORMATION: 

Information  on  the  hearing  cancellation 
may  be  obtained  from  Connie  M.  Downs 
at  (202)  33&-8438,  via  facsimile  at  (202) 
218-0136,  or  via  email  at 
cdown@opic.gov. 

Dated:  May  16,  2002, 
Connie  M.  Downs, 

OPIC  Corporate  Secretary. 

[FR  Doc.  02-22803  Filed  9-4-02;  12:42  pm) 

BILLING  CODE  3210-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46434;  File  No.  SR-Amex- 
2002-65] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  Thereto  by  the 
American  Stocit  Exchange  LLC  To 
Amend  ttie  Account  Type  Codes  Under 
Exchange  Rule 

August  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b- 4^  thereunder, 
notice  is  hereby  given  that  on  July  30, 
2002,  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Secimties  and  Exchange  Commission 
(the  "Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  Exchange.  The 
Exchange  filed  Amendment  No.  1  with 
the  Commission  on  August  21,  2002. ^ 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 

L  Self-Regulatory  OrganizatioB's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend  the 
account  type  codes  under  Exchange 
Rule  .  The  text  of  the  proposed  rule 
change  appears  below.  New  text  is  in 
italics.  Deleted  text  is  in  brackets. 

Comparison  of  Exchange  Transactions 

Rule  719. 

(a)  through  (d)  No  change. 


'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^On  August  21.  2002.  the  Exchange  filed  a  Form 
19b-4,  which  replaced  the  original  filing  in  its 
entirety  ("Amendment  No.  1"),  In  Amendment  No. 
1.  the  Exchange  added  a  description  of  the 
proposed  amendment  to  account  type  code  "G"  to 
the  purpose  sectiocalculating  the  60-day  abrogation 
date,  the  Commission  considers  the  60-day  period 
to  have  commenced  on  August  21,  2002,  the  date 
the  Exchange  filed  Amendment  No.  1. 
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*  *  *Commentary 

.01    No  change. 

.02    Regardless  of  whether  or  not  a 
registered  clearing  agency  is  being  used 
for  comparison  and/ or  settlement,  each 
clearing  member  organization  shall 
submit  the  following  trade  data  and 
audit  trail  information  with  respect  to 
contracts  for  securities  entered  into  on 
the  Exchange  to  a  registered  clearing 
agency  in  such  form  and  within  such 
time  periods  as  may  be  described  by  the 
registered  clearing  agency  or  the 
Exchange: 

(1)  Name  or  identifying  sjrmbol  of  the 
security, 

(2)  The  clearing  firm's  number  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  in  regard  to  its  side  of  the 
contract, 

(3)  The  executing  broker's  badge 
number  or  alpha  symbol  as  may  be  used 
from  time  to  time,  in  regard  to  its  side 
of  the  contract, 

(4)  Trade  date, 

(5)  The  time  the  trade  was  executed, 

(6)  Niunber  of  shares  or  quantity  of 
security, 

(7)  Transaction  price, 

(8)  The  clearing  firm's  number  or 
alpha  symbol  as  may  be  used  from  time 
to  time,  in  regard  to  the  contra  side  of 
the  contract, 

(9)  The  executing  broker  badge 
number  or  alpha  symbol  as  may  be  used 
from  time  to  time,  in  regard  to  the 
contra  side  of  the  contract, 

(10)  The  terms  of  settlement, 

(11)  Specialist,  registered  trader,  and 
market  maker  acronyms  in  regards  to 
options  transactions, 

(12)  Account  t5rpe  code  "equities 
only.  The  ciurent  accoimt  type  codes  for 
equity  transactions  are  as  follows. 
Miembers  should  use  the  most  restrictive 
account  type  code  available.  Thus,  for 
example,  members  only  should  use  the 
"A"  account  type  code  for  an  agency 
transaction  when  no  other  account  type 
code  accurately  describes  the  trade. 
These  codes  may  be  changed  from  time 
to  time  as  the  Exchange  may  determine: 
S — Specialist  principal  transaction  in  a 

specialty  security  (regardless  of  the 
accoiuit  or  clearing  member) 
G — Registered  Equity  Trader,  Registered 
Equity  Market  Maker  and  Registered 
Option  Trader  market  maker 
transactions  in  the  equities  and  ETFs 
in  which  they  are  registered  as  a 
market  maker  regardless  of  the 
clearing  member,  and  Registered 
Option  Trader  and  option  specialist 
transactions  in  an  underlying  Paired 
Security  if  the  underlying  Paired 
Security  is  an  equity  other  than  an 
ETF  (e.g..  SPY.  DIA.  QQQ.  HOLDRS. 
Sector  SPDRs). 


[V]P— Amex  Option  Specialist  or 
Market  Maker  transaction  in  the 
underlying  of  an  Amex  "paired 
seciuity"  if  the  underlying  of  the 
Paired  Security  is  an  ETF  (e.g.,  SPY, 
DIA.  QQQ.  HOLDRS.  Sector  SPDRs) 
(regardless  of  the  clearing  member) 
O— ftoprietary  transactions  cleared  for 
a  competing  market  maker  that  is 
affiliated  with  the  clearing  member 
T — ^Transactions  cleared  for  the  account 

of  an  unaffiliated  member's 

competing  market  maker 
R — Transactions  cleared  for  the  account 

of  a  non-member  competing  market 

maker 
I — Transactions  cleared  for  the  account 

of  an  individual  investor 
E — Short  exempt  transactions  cleared 

for  the  proprietary  account  of  a 

clearing  member  organization  or 

affiliated  member/member 

organization 
F — Short  exempt  transactions  cleared 

for  the  proprietary  account  of  an 

imaffiliated  member/member 

oiganization 
H — Short  exempt  transactions  cleared 

for  an  individual  customer  account 
B — Short  exempt  transactions  cleared 

for  all  agency  customer  accounts 
L — Short  exempt  transaction  cleared  for 

a  competing  market  maker  that  is 

affiliated  with  the  clearing  member 
X — Short  exempt  transaction  cleared  for 

the  accoimt'of  an  unaffiliated  member 

competing  market  maker 
Z — Short  exempt  transaction  cleared  for 

the  account  of  a  non-member 

competing  market  maker 
W — ^Proprietary  transactions  not 

specified  above  and  cleared  for  the 

accoimt  of  an  unaffiliated  member/ 

member  organization 
A — Transactions  cleared  for  all  agency 

customer  accounts 
P — Transactions  not  specified  above  and 

cleared  for  the  proprietary  account  of 

a  clearing  member  organization  or 

affiliated  member/member 

organization 
V — Proprietary  transactions  cleared  for 

the  account  of  a  non-member  broker 

dealer  that  is  not  a  competing  market 

maker 

New  York  Stock  Exchange  program 
trade  audit  trail  account  type  codes  as 
used  from  time  to  time  also  are 
acceptable. 

(13)  Account  type  code — options 
only.  The  current  account  type  codes  for 
option  transactions  are  as  follows. 
Members  should  use  the  most  restrictive 
accoimt  type  code  available.  These 
codes  may  be  changed  from  time  to  time 
as  the  Exchange  may  determine: 
S — Specialist  principal  transaction  in  a 

specialty  security  (regardless  of  the 

account  or  clearing  member) 


C — Transactions  cleared  for  the  account 

of  an  individual  investor 
F — Transactions  cleared  for  the  account 

of  a  broker-dealer  that  is  not  a 

registered  market  maker  in  the 

security 
P — Registered  trader  market  maker 

transaction  regardless  of  the  clearing 

member 
N — Transactions  cleared  for  the  account 

of  a  non-member  market  maker 

(14)  Such  other  information  as  the 
Exchange  may  from  time  to  time 
require.  Clearing  members  may  not 
"summarize"  multiple  trades  in  the 
same  security,  executed  at  the  same 
price  with  the  same  contra  clearing  firm 
as  this  results  in  degradation  of  the 
audit  trail. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(1)  Purpose 

The  Exchange's  rules  require  clearing 
members  to  submit  to  comparison 
different  types  of  information  for  each 
transaction  that  they  clear.  These 
requirements  are  set  forth  in  Exchange 
Rule  719.  Among  the  different  data  that 
clearing  firms  must  submit  for  each 
trade  is  an  account  type  code.  These 
codes  identify  the  type  of  account  for 
which  the  trade  was  effected  (e.g.,  a 
customer,  market  maker  or  specialist). 
The  Exchange  uses  these  codes  for 
purposes  of  market  oversight  and 
transaction  fee  billing. 

The  Exchange  is  proposing  to  amend 
the  account  type  codes  under  Exchange 
Rule  719.  Specifically,  the  Exchange 
proposes  that  the  letter  "P"  would  be 
used  to  identify  an  Amex  option 
specialist  or  option  market  maker 
trading  a  "paired  security"  *  other  than 


*  A  "paired  security"  is  an  Amex  traded  equity 
security  that  is  also  subject  to  option.s  trading  on  the 
Amex.  See  Amex  Rule  900(b)(38). 
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an  Exchange  Traded  Funds  ("ETFs").  In 
addition,  the  letter  "V"  would  be  used 
to  identiiy  proprietary  transactions  for 
non-member  broker  dealers  that  are  not 
acting  as  a  competing  market  maker. 
Finally,  the  letter  "G"  would  be  used  to 
identify  Registered  Equity  Trader, 
Registered  Equity  Market  Maker  and 
Registered  Option  Trader  market  maker 
transactions  in  the  equities  and  ETFs  in 
whicli  they  are  registered  as  a  market 
maker  regardless  oi  the  clearing 
member,  and  Registered  Option  Trader 
and  option  specialist  transactions  in  an 
underlying  Paired  Security  if  the 
underlying  Paired  Security  is  an  equity 
other  than  an  ETF.  The  Exchange 
proposes  these  changes  to  facilitate  the 
billing  of  transaction  fees.  No  other 
change  would  be  made  to  Rule  719. 

(2)  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act  ^  in  general  and 
furthers  the  objectives  of  section 
6(b)(5), '^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  to  and 
perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and,  in  general,  to  protect 
investors  and  the  public  interest:  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  and  dealers. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  proposed  rule  change  will  impose 
no  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

in.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act^  and  paragraph  (f)(1)  and  (3) 
of  Rule  19b-4  "  thereunder  because  it 
constitutes  a  states  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  and  is 
concerned  solely  with  the 


administration  of  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'' 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-65  and  should  be 
submitted  by  September  27,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFariand, 
Deputy  Secretary: 
[FR  Doc.  02-22656  Filed  9-5-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46435;  File  No.  SR-CBOE- 
2002-47] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Chicago  Board  Options  Exchange,  Inc. 
to  Facilitate  Trading  of  Fixed-Income 
index  Portfolio  Shares  and  Options 
Overlying  Those  Shares 

August  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  i9b_4  thereunder.z 
notice  is  hereby  given  that  on  August 
23,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Seciu-ities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  CBOE.  The 
Exchange  filed  the  proposed  rule  change 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  '■*  and  rule  19b-^(f)(6)  thereunder,'* 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Pro^sed  Rule  Change 

The  CBOE  proposes  to  amend  its  rules 
to  facilitate  trading  of  fixed-income 
Index  Portfolio  Shares  and  options 
overlying  those  shares.  The  text  of  the 
proposed  rule  change  is  below.  New 
language  is  in  italics;  deleted  language 
is  in  brackets. 


Rule  1.1     Definitions 

(a)-(j^)  No  change. 

.  .  .  Interpretations  and  Policies: 

.01-.02    No  change. 

.03    The  term  "Index  Portfolio 
Shares"  or  IPSs  means  securities  that  (a) 
are  issued  by  an  open-end  management 
investment  company  based  on  a 
portfolio  of  stocks  or  fixed  income 
securities  designed  to  provide 
investment  results  that  correspond 
generally  to  the  price  and  yield 
performance  of  a  specified  foreign  or 
domestic  stock  index  or  fixed  income 
securities  index;  (b)  are  issued  by  such 
an  open-end  management  investment 
company  in  a  specified  aggregate 
minimum  number  in  return  for  a 


M5  U.S.C.  78flb). 

6  15  U.S.C.  78f(b)(5). 

M5  U.S.C.  78s(b)(3)(A). 

»  17  CFR  240.19b-4(n(l)  and  (3). 


■'For  purposes  of  calculating  the  60-day  . 
abrogation  date,  the  Commission  considers  the  60- 
day  period  to  have  commenced  on  August  21.  2002. 
the  date  the  Exchange  filed  Amendment  No.  1. 

i"17CFR200.30-3(a)(12). 


>  15  U.S.C.  78s(b)(l). 
^17CFR240.19b--J. 
M5  U.S.C.  78s(b)(3)(A). 
*  17  CJFR  240.19b-4(f)(6). 
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deposit  of  specified  number  of  shares  of 
stock  and/or  a  cash  amoimt,  or  a 
specified  portfolio  affixed  income 
securities  and/or  a  cash  amount,  with  a 
value  equal  to  the  next  determined  net 
asset  value;  and  (c)  when  aggregated  in 
the  same  specified  minimum  number, 
may  be  redeemed  at  a  holder's  request 
by  such  open-end  management 
investment  company  which  will  pay  to 
the  redeeming  holder  stock  and/or  cash, 
or  a  specified  portfolio  of  fixed  income 
securities  and/or  cash  with  a  value 
equal  to  the  next  determined  net  asset 
value. 

.04    No  change. 


Rule  5.3    Criteria  for  Underl5dng 
Seciuities 

(a)-(b)  No  change. 

.  .  .  Interpretations  and  Policies: 

.01-05    No  change. 

.06    Securities  deemed  appropriate 
for  options  trading  shall  include  shares 
or  other  securities  ("Units")  that 
represent  interests  in  registered 
investment  companies  (or  series  thereof) 
organized  as  open-end  management 
investment  companies,  unit  investment 
trusts  or  similar  entities  that  are 
principally  traded  on  a  national 
securities  exchange  or  through  the 
facilities  of  a  national  securities 
association  and  reported  as  "national 
market"  securities,  and  that  hold 
portfolios  of  securities  comprising  or 
otherwise  based  on  or  representing 
investments  in  indexes  or  portfolios  of 
securities  (or  that  hold  securities  in  one 
or  more  other  registered  investment 
companies  that  themselves  hold  such 
portfolios  of  securities);  provided  that 
all  of  the  following  conditions  are  met: 

(A)  any  non-U.S.  component  [stocks] 
securities  of  the  index  or  portfolio  on 
which  the  Units  are  based  that  are  not 
subject  to  comprehensive  surveillance 
agreements  do  not  in  the  aggregate 
represent  more  than  50%  of  the  weight 
of  the  index  or  portfolio; 

(B)  [stocks]  securities  for  which  the 
primary  market  is  in  any  one  country 
that  is  not  subject  to  a  comprehensive 
surveillance  agreement  do  not  represent 
20%  or  more  of  the  weight  of  the  index: 

(C)  [stocks]  securities  for  which  the 
primary  market  is  in  any  two  countries 
that  are  not  subject  to  comprehensive 
surveillance  agreements  do  not 
represent  33%  or  more  of  the  weight  of 
the  index;  and 

(D)  either  (x)  the  Units  meet  the 
criteria  and  guidelines  set  forth  in  Rule 
5.3  and  Interpretation  and  Policy  .01 
thereimder,  or  (y)  the  Units  are  available 
for  creation  or  redemption  each 
business  day  from  or  through  the 
investment  company  in  cash  or  in  kind 


at  a  price  related  to  net  asset  value,  and 
the  investment  company  is  obligated  to 
issue  Units  in  a  specified  aggregate 
number  even  if  some  or  all  of  the 
securities  required  to  be  deposited  have 
not  been  received  by  the  investment 
company,  subject  to  the  condition  that 
the  person  obligated  to  deposit  the 
securities  has  undertaken  to  deliver  the 
securities  as  soon  as  possible  and  such 
imdertaking  is  secured  by  the  delivery 
and  maintenance  of  collateral  consisting 
of  case  or  cash  equivalents  satisfactory 
to  the  investment  company,  all  as 
described  in  the  investment  company 
prospectus. 
.07-.09    No  change. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose,  of  and  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self -Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose    . 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  definition  of 
Index  Portfolio  Shares  ("IPSs")  in 
CBOE's  rules  to  reflect  that  IPSs  may  be 
based  on  fixed-income  securities 
indexes.  This  proposed  rule  change 
corresponds  to  an  American  Stock 
Exchange  ("Amex")  rule  change  filing 
recently  approved  by  the  Commission.'' 
Thus,  CBOE  is  proposing  to  modify  Rule 
1.1,  Interpretation  and  Policy  .03  to 
mirror  the  Amex  changes  to  Amex  Rule 
1000  A. 

CBOE  also  seeks  to  clarify  that  certain 
listing  requirements  for  options 
overlying  IPSs,  or  exchange-traded 
funds  ("ETFs")  generally,  should  apply 
to  options  overlying  ETFs  that  are  based 
on  fixed  income  secxurities  indexes. 
Currently,  CBOE  Rule  5.3,  Interpretation 
and  Policy  .06,  governing  the  listing  of 
■ETF  options,  provides  that,  among  other 
things,  the  following  conditions  must  be 
met  to  list  options  on  an  ETF: 

(A)  any  non-U.S.  component  stocks  of 
the  index  or  portfolio  on  which  the 


Units  are  based  that  are  not  subject  to 
comprehensive  surveillance  agreements 
do  not  in  the  aggregate  represent  more 
than  50%  of  the  weight  of  the  index  or 
portfolio; 

(B)  stocks  for  which  the  priman.- 
market  is  in  any  one  country  that  is  not 
subject  to  a  comprehensive  sur\'eillance 
agreement  do  not  represent  20%  or 
more  of  the  weight  of  the  index:  and 

(C)  stocks  for  which  the  primary 
market  is  in  any  two  countries  that  are 
not  subject  to  comprehensive 
surveillance  agreements  do  not 
represent  33%  or  more  of  the  weight  of 
the  index. 

While  a  fixed-income  ETF  technically 
meets  (A)-{C)  above,  CBOE  believes 
those  provisions  were  meant  to  apply  to 
any  foreign  securities,  not  just  foreign 
stocks.  Thus,  CBOE  proposes  to  make 
those  criteria  applicable  to  ETFs  based 
on  any  securities — which  would  include 
fixed  income  ETFs. 

2.  Statutory  Basis 

The  Exchange  believes  that  clarifying 
its  rules  governing  IPSs  and  options  on 
IPS  and  ETFs  will  benefit  investors. 
Accordingly,  the  proposed  rule  change 
is  consistent  with  section  6(b)  of  the 
Act,'*  in  general,  and  furthers  the 
objectives  of  section  6(b)(5)  of  the  Act." 
in  particular,  in  that  it  would  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market  in 
a  manner  consistent  with  the  protection 
of  investors  and  the  public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
\f embers.  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

ni.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  CBOE  has  designated  that  the 
foregoing  proposed  rule  change  does 
not:  (i)  Significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (ii)  impose  any  significant 
burden  on  competition;  and  (iii)  become 
operative  for  30  days  from  the  date  on 
which  it  was  filed,  or  such  shorter  time 


5  See  Securities  Exchange  Act  Release  No.  46252 
(July  24.  2002).  67  FR  49715  duly  31,  2002)  (File 
No.  SR-Amex-2001-35). 


•15  U.S.C.  78f|b), 
•  15  U.S.C.  78f(b)(5). 
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as  the  Commission  may  designate  if 
consistent  with  the  protection  of 
investors  and  the  pubhc  interest.  The 
Exchange  has  provided  the  Commission 
with  written  notice  of  its  intent  to  file 
the  proposed  rule  change,  at  least  five 
business  days  prior  to  the  filing  date. 
Therefore,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act"  and  rule  19b- 
4(fi(6)  thereunder." 

A  proposed  rule  change  filed  under 
rule  19l>-4(f)(6)"'  does  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  such 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest.  The 
CBOE  has  requested  that  the 
Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  30  days  specified  in  rule  lOb- 
4(f)(6)(iii).' '  The  Commission  believes 
that  waiving  the  30  day  operative  delay 
is  consistent  with  the  protection  of 
investors  and  the  public  interest  and. 
therefore,  has  determined  to  allow  the 
proposed  rule  change  to  become 
effective  and  operative  as  of  the  date  of 
fding  with  the  Commission. '- 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 


"ISU.S.C.  78s(b)(3)(A). 
■'17CFR240.19b-^(f)(6). 

"17  CFR  240.19b-4(f)(6)(iii). 

' '  For  purposes  of  accelerating  the 
implementation  of  the  proposed  rule  changp  only. 
the  Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition. 
and  capital  formation.  15  U.S.C.  78c(f). 


those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  CBOE.  All 
submissions  should  refer  to  File.No. 
SR-CBOE-2002-47  and  should  be 
submitted  by  September  27,  2002. 

lor  the  Cloriimission.  by  the  Division  of 
Mttrkel  Regulation,  pursuant  to  delegated 
authority.'  ' 

Margaret  H.  .McFarland, 
Ih'pulv  Svi  n-tary. 
IKK  D()(  .  02-220.5.1  Filed  9-3-02:  8:4.5  am| 
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2002-20] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
The  Chicago  Stocit  Exchange, 
Incorporated  Relating  to  Automatic 
Execution  of  Orders  and  Execution 
Prices 

.\usust  29,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act").'  and  Rule  19b— 4  thereunder,^ 
notice  hereby  is  given  that  on  July  11, 
2002.  the  Chicago  Stock  Exchange, 
Incorporated  ("CHX"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  (the  "Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  self- 
regulatory  organization.  On  August  12, 
2002,  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change. '  On 
August  27,  2002,  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.^  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change,  as  amended,  from 
interested  persons. 


"  17CFR200.:iO(a)(12). 

'15l'.S.C.  7Bs(b)(l). 

M7(;FR240.19f)-4. 

'  Sef  letter  from  Kathleen  M.  Boege.  Associate 
General  Counsel.  CHX.  to  Nancy  I.  Sanoiv.  Assistant 
Director.  Division  of  Market  Regulation 
("Division").  Commission,  dated  August  9,  2002 
(".Amendment  .Mo.  1"). 

*  Sep  letter  from  Kathleen  M.  Boege.  Assistant 
General  Counsel.  CHX.  to  Nancy  ].  Sanow,  Assistant 
Director.  Division.  Commission,  dated  August  23. 
2002  ("Amendment  No.  2"). 


I.  SelfoRegulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Article  XX,  Rule  37  of  the  CHX  Rules, 
which  governs,  among  other  things, 
automatic  execution  of  market  and 
marketable  limit  orders.  Below  is  the 
text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
deletions  are  bracketed. 

Article  XX 

Guaranteed  Execution  System  and 
Midwest  Automated  Execution  System 

RULE  37(a).  Guaranteed  Executions. 

***** 

1.  Eligible  Orders.  Specialists  must 
accept  and  guarantee  execution  of  all 
agency  market  and  marketable  limit 
orders  [in  Dual  Trading  System  issues] 
from  100  through  [up  to  and  including] 
5099  shares  in  accordance  with  this 
rule.  [Specialists  must  accept  and 
guarantee  execution  of  all  agency 
market  orders  or  marketable  limit  orders 
in  NASDAQ/NM  Securities  from  100  up 
to  and  including  5099  shares  in 
accordance  with  this  rule.  Specialists 
must  accept  all  agency  limit  orders  in 
NASDAQ/NM  Securities  from  100  up  to 
and  including  10,000  shares  for 
placement  in  the  limit  order  book.] 

2.  Market  and  Marketable  Limit 
Orders.  Any  market  or  marketable  limit 
order  executed  automatically  shall  be 
executed  at  the  BBO  price  or  better. 
With  respect  to  any  market  or 
marketable  limit  order  not  executed 
automatically,  a  specialist  shall  be 
obligated  to  either  (a)  manually  execute 
such  order  at  a  price  and  size  equal  to 
or  better  than  the  NBBO  price  and  size 
at  the  time  the  order  was  received;  or  (b) 
act  as  agent  for  such  order  in  seeking  to 
obtain  the  best  available  price  for  such 
order  on  a  marketplace  other  than  the 
Exchange,  using  order  routing  systems 
where  appropriate.  [Subject  to  the 
requirements  of  the  short  sale  rule  and 
the  limitations  of  Rule  43(d)  of  this 
Article,  all  agency  market  orders  must 
be  filled  on  the  basis  of  the  size  and 
price  associated  with  the  best  bid  among 
the  American,  Boston,  Cincinnati, 
Chicago,  New  York,  Pacific, 
Philadelphia  or  the  Intermarket  Trading 
System/Computer  Assisted  Execution 
System  ("ITS/CAES")  quote  ("ITS  Best 
Bid")  on  a  sell  order  or  the  size  and 
price  associated  with  the  best  offer 
among  the  American,  Boston, 
Cincinnati,  Chicago,  New  York,  Pacific, 
Philadelphia  or  the  ITS/CAES  quote 
("ITS  Best  Offer")  on  a  buy  order  (the 
"ITS  Best  Bid"  and  "ITS  Best  Offer"  are 
collectively  referred  to  as  the  "ITS 
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BBO");  provided,  however,  for 
NASDAQ/NM  Securities,  all  agency 
market  orders  must  be  filled  on  the  basis 
of  the  price  and  size  associated  with  the 
best  bid  disseminated  pursuant  to  SEC 
Rule  llAcl-1  on  a  sell  order  or  price 
and  size  associated  with  the  best  offer 
disseminated  pursuant  to  SEC  Rule 
llAcl-1  on  a  buy  order  (collectively, 
the  "NBBO");  or,  if  the  specialist  is 
quoting  at  the  NBBO,  based  on  the  size 
associated  with  the  specialist's  bid  or 
offier  and  the  auto^xecution  threshold 
designated  by  the  specialist.) 

3-7.  No  change  to  text. 

(b)  Automated  Executions.  The 
Exchange's  Midwest  Automated 
Execution  System  (the  MAX  System) 
may  be  used  to  provide  an  automated 
delivery  and  execution  facility  for 
orders  that  are  eligible  for  automatic 
execution  on  the  Exchange,  [under  the 
Exchange's  BEST  Rule  (Article  XX,  Rule 
37(a))  and  certain  other  orders.  In  the 
event  that  an  order  that  is  subject  to  the 
BEST  Rule  is  sent  through  MAX,  it  shall 
be  executed  in  accordance  with, the 
parameters  of  the  BEST  Ride  and  the 
following.  In  the  event  that  an  order  that 
is  not  subject  to  the  BEST  Rale  is  sent 
through  MAX,  it  shall  be  executed  in 
accordance  with  the  parameters  of  the 
following:] 

(1)  Size.  The  MAX  System  has  two 
size  parameters  which  must  be 
designated  by  the  specialist  on  a  stock- 
by-stock  basis.  These  parameters  are  the 
auto-execution  threshold  and  the  auto- 
acceptance  threshold.  For  both  Dual 
Trading  System  issues  and  NASDAQ/ 
NM  Secxirities,  the  auto-execution 
threshold  must  be  set  at  300  shares  or 
greater  and  the  auto-acceptance 
threshold  must  be  set  at  1000  shares  or 
greater.  In  no  event  may  the  auto- 
acceptance  threshold  be  less  than  the 
auto-execution  threshold.  If  the  order 
sending  firm  sends  an  agency  market 
order  in  a  Dual  Trading  System  issue 
through  MAX,  such  order  will  be 
executed  in  accordance  with  paragraph 
(b)(6)  of  this  Rule.  If  the  order  sending 
firm  sends  an  agency  market  order  in  a 
Nasdaq/NM  Security  through  MAX. 
such  order  shall  be  executed  in 
accordance  with  paragraph  (b)(7)  of  this 
Rule.  Notwithstanding  the  subsequent 
provisions  of  Rule  37(b)  regarding 
automatic  execution  of  orders,  a 
specialist  may  elect,  on  an  issue-by- 
issue  basis,  to  limit  the  specialist's 
automatic  execution  exposure  during  a 
designated  time  period  to  a  number  of 
shares  aggregated  from  multiple  orders 
(the  "Aggregate  Share  Threshold").  If  a 
specialist  makes  this  election,  the  MAX 
system  will  automatically  execute  orders 
in  such  issue  until  the  Aggregate  Share 
Threshold  is  reached  and  subsequent 


orders  will  be  directed  to  the  specialist's 
book  for  manual  execution  during  the 
remainder  of  the  designated  time 
period. 


Interpretations  and  Policies: 

.01 — .09  No  change  in  text. 

.10  For  purposes  of  this  Rule  37, 
"BBO  price"  shall  mean  the  best  bid  or 
offer  disseminated  by  a  national  market 
participant  and  reasonably  accessible 
by  the  Exchange.  "NBBO  price"  shall 
mean  (a)  for  Dual  Trading  System 
issues,  the  best  bid  among  the 
American,  Boston,  Cincinnati,  Chicago, 
New  York,  Pacific,  Philadelphia  or  the 
Intermarket  Trading  System/Computer 
Assisted  Execution  System  ("ITS/ 
CAES")  quote  ("ITS  Best  Bid")  on  a  sell 
order  or  the  best  offer  among  the 
American,  Boston,  Cincinnati,  Chicago, 
New  York,  Pacific,  Philadelphia  or  the 
ITS/CAES  quote  ("ITS  Best  Offer")  on  a 
buy  order  (the  "ITS  Best  Bid"  and  "ITS 
Best  Offer"  are  collectively  referred  to  as 
the  "ITS  BBO"):  and  (b)  for  NASDAQ/ 
NM  Securities,  the  price  associated  with 
the  best  bid  disseminated  pursuant  to 
SEC  Rule  1  lAcl-1  on  a  sell  order  or 
price  associated  with  the  best  offer 
disseminated  pursuant  to  SEC  Rule 
1  lAcl-1  on  a  buy  order. 


RULE  43. 


[(d)  Manual  Executions. 

With  respect  to  MAX  System  agency 
market  or  marketable  limit  orders  in 
NASDAQ?NM  Securities  which  have  a 
size  equal  to  or  less  than  the  auto- 
execution  threshold  but  which  are  not 
auto-executed  under  the  provisions  of 
Rule  37(b)(7)  of  this  article,  a  specialist 
shall  be  obligated  to  either  (i)  manually 
executed  such  orders  at  the  NBBO  in 
existence  when  the  order  is  received  or 
better,  or  (ii)  act  as  agent  for  such  orders 
in  seeking  to  obtain  the  best  available 
price  for  such  orders  on  a  marketplace 
other  than  the  Exchange.  A  specialist 
acting  as  agent  pursuant  to 
subparagraph  (ii)  above  shall  use  order 
routing  systems  where  appropriate.] 


ARTICLE  XXX 

Specialists 

***** 

Precedence  to  Orders  in  the  Book 
RULE  2. 


Interpretations  and  Policies: 

.05  Interaction  between  professional 
limit  orders  and  agency  limit  orders  that 
are  not  professional  orders  ("Agency 
Orders"). 

In  the  event  that  a  professional  order 
"has  the  post,"  i.e.,  is  the  highest 
priority  order  in  the  specialist's  book  at 
a  given  price,  the  professional  order  is 
not  required  to  yield  precedence  to  an 
Agency  Order  at  the  same  price  that  has 
not  established  time  priority  over  the 
professional  order.  [Notwithstanding 
anything  in  the  previous  sentence  to  the 
contrary,  in  the  event  that  such  Agency 
Order  is  due  a  fill  under  the  Exchange's 
Best  Rule,  that  Agency  Order  shall  be 
filled  even  though  the  professional 
order  which  had  a  higher  priority  on  the 
book  is  not  filled.] 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  regarding  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  amend 
Article  XX.  Rule  37  and  Rule  43  of  the 
CHX  Rules,  which  governs,  among  other 
things,  automatic  execution  of  market 
and  marketable  limit  orders  and 
execution  prices  due  orders.  The 
proposed  amendments  to  Rules  37  and 
43  are  intended  to  modify  a  CHX 
specialist's  crrder  execution  obligations 
to  address  post-decimalization  market 
conditions,  specifically  the  significant 
reduction  in  liquidity  at  each  price 
point,  including  the  national  best  bid 
and  offer  ("NBBO").  The  CHX  requests 
the  Commission's  approval  of  the 
proposed  rule  change  on  a  pilot  basis, 
for  six  months  from  the  date  of  the 
Commission's  approval  order. 

Background 

New  York  Stock  Exchange,  American 
Stock  Exchange  and  Nasdaq  issues  are 
traded  on  the  CHX;  each  issue  traded  is 
assigned  to  a  single  specialist.  The  vast 
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majority  of  orders  received  by  a  CHX 
specialist  are  routed  from  order-sending 
firms  via  the  Exchange's  MAX®  system, 
which  provides  for  the  electronic 
routing  and  automatic  execution  of 
orders. 

To  provide  order-sending  firms  with 
an  incentive  to  route  orders  to  our 
market,  the  CHX,  like  most  regional 
exchanges,  has  what  is  referred  to  at  the 
CHX  as  the  "BEST  Rule."  The  BEST 
Rule  provides  that  if  a  specialist  accepts 
an  order  (or  in  actuality  the  MAX 
system  accepts  the  order  for  the 
specialist),  the  specialist  generally  must 
execute  the  order  at  the  NBBO  price  up 
to  the  NBBO  displayed  quantity,  i.e.,  the 
best  price  and  liquidity  available  in  the 
national  market  system. 

In  addition  to  the  BEST  Rule  that 
governs  execution  prices,  the  CHX  rules 
also  provide  for  automatic  execution  of 
orders,  i.e.,  without  manual  intervention 
by  the  CHX  specialist,  if  certain 
conditions  are  met.^  In  order  to  manage 
his  position  and  prudently  limit  his 
auto-execution  exposure,  each  CHX 
specialist  designates  an  "auto-execution 
threshold"  for  each  issue. ^  The  auto- 
execution  threshold  is  a  number  of 
shares,  greater  than  99  shares  that  the 
specialist  is  willing  to  execute 
automaticcdly. 

Although  a  specialist  can  set  his  auto 
execution  threshold  in  a  variety  of  ways, 
a  fairly  typical  setting  would  be  to 
automatically  execute  all  orders,  in  a 
particular  issue,  of  599  shares  or  less 
regardless  of  the  quantity  offered  at  the 
BBO  and  automatically  execute  orders 
up  to  1099  shares  provided  that  order 
size  does  not  exceed  the  BBO  displayed 
quantity.  If  an  order  exceeds  the 
specialist's  auto-execution  threshold, 
the  order  is  automatically  directed  into 
the  specialist's  book  for  manual 
execution,  unless  the  order-sending  firm 
has  elected  to  receive  partial  automatic 
executions,  in  which  case  a  portion  of 
the  order  will  automatically  execute,  up 
to  the  size  of  the  auto-execution 
threshold,  and  the  balance  of  the  order 
will  be  placed  in  the  specialist's  book 
for  manual  execution."  Significantly, 
under  the  current  version  of  the  CHX 
rules,  manual  execution  generally  does 
not  excuse  a  specialist  from  his  or  her 
BEST  Rule  obligations:  an  order 
executed  manually  must  be  executed  at 
the  NBBO  price  up  to  the  NBBO 
displayed  quantity  unless  the  specialist 


can  demonstrate  the  existence  of 
unusual  trading  conditions.^ 

Issue 

Under  the  current  version  of  the  CHX 
rules,  a  CHX  specialist  has  unlimited 
(and  the  CHX  believes  unwarranted) 
auto-execution  exposure,  because  a 
rapid  succession  of  orders  entered  into 
the  MAX  system  at  or  below  the 
specialist's  auto-execution  threshold  are 
due  an  automatic  fill  at  the  prevailing 
NBBO  price.  For  example,  if  a  specialist 
set  the  auto-execution  threshold  as 
described  in  the  preceding  paragraph, 
and  the  NBBO  was  600  shares  offered  at 
$30.00,  the  specialist  would  be 
obligated  to  automatically  execute  10 
500-share  market  orders  to  buy  at  $30.00 
if  those  orders  were  rapidly  sent  by  one 
or  more  customers  while  the  NBBO 
remained  unchanged.  The  specialist, 
who  intended  to  offer  price  and 
liquidity  equivalent  to  the  best  market, 
instead  provided  4400  additional  shares 
of  liquidity. 

The  problem  of  providing  more  than 
the  intended  amount  of  liquidity 
through  automatic  executions  has  grown 
more  acute  since  the  conversion  to 
decimal  trading.  The  availability  of 
liquidity  at  a  price  point  has  become  a 
more  significant  factor  in  order  routing 
decisions.  While  the  quantity  offered  at 
the  NBBO  has  generally  declined  since 
the  conversion  to  decimals,  this 
consequence  can  be  easily  avoided  by 
rapidly  submitting  a  succession  of  small 
orders  eligible  for  automatic  execution 
at  the  NBBO  price  to  a  CHX  specialist. 
The  specialist,  if  he  chooses  to  offset  the 
position  in  another  market,  however, 
will  encounter  the  limited  liquidity  that 
drove  the  order  sender  to  take  advantage 
of  the  specialist's  auto  execution  of 
orders  and  the  liquidity  it  provides. 

Proposal 

After  careful  consideration  of  the 
issue  by  the  leaders  of  the  CHX  Listed 
Specialist  Product  Subcommittee,  OTC 
Specialist  Product  Subcommittee,  Rules 
Subcommittee  and  Committee  on  Floor 
Procedure,  the  CHX  proposes 
amendment  of  Article  XX,  Rule  37  to 
address  the  foregoing  issue.  Specifically, 
the  CHX  believes  that  in  today's  decimal 
trading  envirormient,  where  it  is  very 
difficult  to  find  liquidity  at  the  NBBO 


price  point  and  the  NBBO  price  is 
constantly  "flickering,"  it  is  appropriate 
for  a  specialist  to  limit  his  or  her 
aggregate  auto-execution  and  BEST  Rule 
liability  to  the  then-current  and 
accessible  NBBO  price  and  size.  In  other 
words,  the  specialist's  auto-execution 
threshold  would  no  longer  constitute  a 
guarantee  of  automatic  execution  of  an 
unlimited  number  of  orders  at  the 
NBBO  price.  CHX  proposes  below  two 
principal  changes  to  CHX  Article  XX, 
Rule  37,  which  CHX  seeks  to 
incorporate  into  its  rules  and  which  a 
specialist  could  elect  to  enable. 

1 .  Changes  to  BEST  Rule  and 
Calculation  of  BBO 

Under  the  proposed  revision  to  CHX 
Article  XX,  Rule  37(a),  a  CHX  specialist 
would  no  longer  be  obligated  to  provide 
the  NBBO  price  for  every  order  accepted 
by  the  specialist.  Instead,  the  proposed 
rule  change  incorporates  revised 
standards  for  handling  orders;  these 
standards  are  taken  directly  from  the 
Commission's  order-handling  rules. ^ 
Under  these  revised  standards, 
automatically  executed  orders  must  be 
executed  at  the  "BBO  price"  or  better.'" 
"BBO  price"  is  defined  in  proposed 
Interpretation  and  Policy  .10  to  CHX 
Rule  37  as  the  best  bid  or  offer 
disseminated  by  a  national  market 
participant  reasonably  accessible  by  the 
CHX.  Specialists  will  continue  to  be 
obligated  to  manually  execute  all  orders 
not  eligible  for  automatic  execution  at  a 
price  equal  to  or  better  than  the  NBBO 
price  at  the  time  the  order  was  received, 
or  act  as  agent  for  the  order  in  seeking 
the  best-available  price  in  the 
marketplace.!' 

Significantly,  the  revised  order- 
handling  standards  will  continue  to  be 
subject  to  surveillance  by  the  CHX 
Department  of  Market  Regulation  and 


^  See  CHX  Article  XX.  Rule  37(b){6)(automatic 
execution  of  orders  in  listed  securities);  CHX 
Article  XX,  Rule  37(b)(7)(autoniatic  execution  of 
orders  in  OTC  securities). 

"See CHX  Article  XX,  Rule  37(b)(1). 

''  See  CHX  Article  XX,  Rule  37(b)(6)  and  (7). 


"The  other  exception  to  this  rule  occurs  in  the 
trading  of  Nasdaq/NM  securities.  CHX  Article  XX. 
Rule  43(d)  provides  that,  when  an  order  that  is  of 
a  size  less  than  or  equal  to  the  specialist's  auto- 
execution  threshold  is  not  automatically  executed, 
the  specialist  must  either  "(1)  manually  execute 
such  orders  at  the  NBBO  in  existence  when  the 
order  is  received  or  better,  or  (2)  act  as  agent  for 
such  orders  in  seeking  to  obtain  the  best  available 
price  for  such  orders  on  a  marketplace  other  than 
the  Exchange." 


^  See  Order  Execution  Obligations  Release, 
Securities  Exchange  Act  Release  No.  37619A 
(September  6,  1996).  61  FR  48290  (September  12, 
1996),  which  notes,  among  other  things,  that 
"  *   *   *  the  duty  of  best  execution  requires  a  broker- 
dealer  to  seek  the  most  favorable  terms  reasonably 
available  under  the  circumstances  for  a  customer's 
transaction."  Order  Execution  Obligations  Release 
at  48322. 

'"The  Exchange  represents  that  this  proposal, 
like  the  proposed  change  to  the  BEST  Rule 
guarantee,  is  taken  from  the  Commission's  Order 
Handling  Release.  See  Order  Execution  Obligations 
Release  at  48323  (noting  that  quotations  must  be 
taken  into  account  by  broker-dealers  if  reasonably 
available). 

' '  See  Amendment  No.  2.  supra  note  4. 
Importantly,  the  Commission  has  already  approved 
this  execution  standard  for  the  Exchange's  rules 
that  apply  to  the  execution  of  orders  in  Nasdaq/NM 
securities.  See  CHX  Article  XX,  Rule  43(d); 
Securities  Exchange  Act  Release  No.  37369  (June 
25,  1996),  61  FR  34462  (July  2, 1996).  This 
proposal,  then,  simply  would  extend  this  standard 
to  the  handling  of  orders  in  listed  securities. 
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members  will  remain  subject  to 
discipline  for  violations  of  CHX  Article 
XX,  Rule  37(a).  But  the  Exchange 
believes  that  the  rule  revision, 
particularly  with  a  more  realistic 
definition  of  BBO  price,  will  permit 
specialists  to  meet  their  order  handling 
obligations  without  being  subject  to 
BEST  Rule  guarantees  that,  according  to 
the  Exchange,  are  sometimes  impossible 
to  satisfy  in  today's  post-decimalization 
environment. 

2.  Incorporation  of  Aggregate  Share 
Threshold  Into  Automatic  Execution 
Rules 

This  second  proposal  would  amend 
CHX  Article  XX.  Rule  37(b)  to  limit  a 
specialist's  imintended  automatic 
execution  liability  by  incorporating  an 
Aggregate  Share  'Threshold  into  the 
specialist's  designated  auto-execution 
parameters.  The  Aggregate  Share 
Threshold  could  be  enabled  by  a 
specialist  on  an  issue-by-issue  basis. 
This  functionality  would  be  entirely 
optional,  however,  and  a  specialist 
could  still  elect  to  provide  additional 
liquidity  guarantees.  Under  this 
volimtary  systems  enhancement,  the 
specialist  would  agree  to  auto-execution 
(at  the  BBO  price)  of  an  aggregate 
number  of  shares  (the  "Aggregate  Share 
Threshold").  Once  an  aggregate  number 
of  shares  equal  to  the  Aggregate  Share 
Threshold  was  automatically  executed, 
whether  as  a  result  of  one  order  or 
numerous  orders,  subsequent  orders 
would  be  directed  into  the  specialist's 
book  for  manual  execution.  Under  the 
proposed  rule  change,  these  subsequent 
orders  would  not  necessarily  be  due  a 
fill  at  the  BBO  price,  but  would  be 
subject  to  the  specialist's  best  execution 
obligation  under  revised  Rule  37(a).  The 
specialist  could  act  as  agent  to  obtain 
the  best  available  price  on  a  marketplace 
other  than  the  Exchange  or  could 
voluntarily  elect  to  fill  the  order  at  the 
BBO  price.  The  Aggregate  Share 
Threshold  would  reset  after  a  prescribed 
amount  of  time  designated  by  a 
specialist  '^  and  could  never  be  set  at  a 
level  less  than  the  shares  included  in 
the  specialist's  own  bid  or  offer. 

The  following  examples  illustrate 
how  the  automatic  executions  would 
work.  They  assume  that  the  specialist 
has  set  his  or  her  Aggregate  Share 
Threshold  at  a  level  equal  to  the  size  at 
the  prevailing  NBBO. 
Example  1 :  NBBO  is  2000  shares  offered 
at  30. 


<2  A  specialist  choosing  to  enable  the  Aggregate 
Share  Threshold  functionality  would  be  required  to 
provide  CHX  staff  with  the  designated  time 
increment  for  each  issue.  The  time  increment 
would  commence  (and  restart!  upon  any  change  in 
the  NBBO. 


Specialist  has  designated  Aggregate 

Share  Threshold  of  2000  shares. 
MAX  accepts  5  500-share  buy  market 
orders. 
Outcome:  4  orders  executed 

automatically  upon  receipt  at  30. 

1  order  is  directed  into  the  specialist's 
book  for  manual  execution. 

Example  2:  NBBO  is  2000  shares  offered 

at  30  at  12:00:00. 
Specialist  has  designated  Aggregate 

Share  Threshold  of  2000  shares. 
The  Aggregate  Share  Threshold  is 

calibrated  to  reset  after  15  seconds 
MAX  accepts  5  500  share  buy  market 

orders  between  12:00  and  12:00:15 
NBBO  remains  at  2000  shares  offered 

at  30  at  12:00:15. 
MAX  accepts  1  500-share  buy  market 

order  at  12:00:17 
NBBO  remains  at  2000  shares  offered 

at  30  at  12:00:17. 
Outcome:  4  orders  received  between 

12:00:00  and  12:00:15  execute 

automatically  upon  receipt. 
5th  order  received  between  12:00:00 

and  12:00:15  is  directed  into  the 

specialist's  book  for  manual 

execution. 
The  500-share  buy  market  order 

received  at  12:00:17  executes 

automatically  upon  receipt. 
Example  3:  NBBO  is  2000  shares  offered 

at  30  at  12:00:00 
Specialist  has  designated  Aggregate 

Share  Threshold  of  2000  shares. 
The  Aggregate  Share  Threshold  is 

calibrated  to  reset  upon  a  change  in 

the  NBBO. 
MAX  accepts  5  500-share  buy  market 

orders  between  12:00:00  and 

12:00:10. 
NBBO  remains  at  2000  shares  offered 

at  30  at  12:00:10 
NBBO  changes  to  1000  shares  offered 

at  30  at  12:00:11 
MAX  accepts  2  500-share  market  buy 

orders  at  12:00:12 
NBBO  remains  1000  shares  offered  at 

30  at  12:00:12. 
Outcome:  4  orders  received  between 

12:00:00  and  12:00:10  execute 

automatically  upon  receipt 
5th  order  received  between  12:00:00 

and  12:00:10  is  directed  into  the 

specialist's  book  for  manual 

execution 

2  500-share  market  buy  orders 
received  at  12:00:12  execute 
automatically  upon  receipt 

The  CHX  believes  that  these  two 
proposed  rule  changes  would  be 
sufficient  to  address  the  unintended 
adverse  consequences  of  current  CHX 
rules  relating  to  auto-execution  liquidity 
and  price  guarantees.  It  is  important  to 
note  that  neither  of  the  proposed 
changes  would  operate  to  discriminate 


against  order-sending  firms  in  any  way: 
operation  of  these  changes  to  the  MAX 
system  would  be  enabled  on  an  issue- 
by-issue  basis  and  would  apply  equally 
to  all  order-sending  firms.  Similarly,  the 
Exchange  believes  that  the  intended 
outcome  of  the  MAX  changes  would  not 
have  a  disparate  impact  on  any  order- 
sending  firm  or  class  of  firm. 

The  CHX  would  further  note  that  in 
today's  market  environment,  where 
specialists  are  required  to  make  public 
their  quality-of-execution  statistics  and 
broker  dealers  are  bound  as  fiduciaries 
to  make  order-routing  decisions  in 
accordance  with  best  execution 
practices,  there  exist  sufficient  market- 
based  incentives  for  specialists  to 
continue  to  provide  execution  prices 
and  liquidity  akin  to  the  best  available 
in  the  national  market.  These  incentives 
render  a  rule-based  requirement  largely 
obsolete,  and  amply  support  the  rule 
changes  proposed  herein. 

2.  Statutory  Basis 

The  proposed  rule  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder  that 
are  applicable  to  a  national  securities 
exchange,  and,  in  particular,  with  the 
requirements  of  section  6(b)  of  the 
Act."  In  particular,  the  proposed  rule  is 
consistent  with  section  6(b){5)'^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization 's 
Statement  of  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  inappropriate  burden  on 
competition. 

C.  Self-Regulatory  Organization  s 
Statement  on  Comments  Regarding  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  either 
solicited  or  received. 

in.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  other  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 


"ISf.S.C.  78flb). 
"IS  r.S.C.  78f|b)(5). 
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(ii)  as  to  which  he  self-regulatory 
organization  consents,  the  Commission 
will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
aigimients  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW, 
Washington  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
conunimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CHX-2002-20  and  should  be 
submitted  by  September  27,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority. '5 

Margaret  H.  McFariand, 

Dep  u  ty  Secretary. 

[FR  Doc.  02-22654  Filed  9-5-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMse  No.  34-46430;  File  No.  SR-PCX- 
2002-52] 

Setf-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  Thereto  by 
the  Pacific  Exchange,  inc.  Relating  to 
Changes  in  its  Marketing  Fee  Program 

August  29.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act") '  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  August  5, 


2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  the  proposed 
rule  change  as  described  in  Items  I,  II 
and  III  below,  which  Items  have  been 
prepared  by  the  PCX.  PCX  filed 
Amendment  No.  1  to  the  proposed  rule 
change  on  August  23,  2002.3  pcx  filed 
Amendment  No.  2  to  the  proposed  rule 
change  on  August  28,  2002.4  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  fi'om  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

PCX  proposes  to  limit  the  number  of 
equity  option  issues  to  which  marketing 
fees  may  apply  to  only  those  that  are 
ranked  in  the  250  most  actively  traded 
equity  options.  The  Exchange  is  also 
proposing  to  require  that  PCX  Lead 
Market  Makers  who  make  payments  to 
order  flow  providers  as  part  of  the 
Exchange's  marketing  fee  program 
make,  keep  current,  and  preserve 
records  relating  to  marketing  fee 
arrangements  and  make  those  records 
available  to  the  PCX  upon  request  for 
inspection  and  review.  The  text  of  the 
proposed  rule  change  is  below;  new 
language  is  italicized. 
***** 

Schedule  of  Fees  and  Charges  for 
Exchange  Services 

PCX  Options:  Trade-Related  Charges 


Marketing  Charge 
Eligible  Issues 

Rates  Variable— See 

separate  schedule 

Top  250  most  active 

nationally  traded 

issues 

Cap  on  Marketing  

$200  per  trade 
Charge 

'M7CFR200.30-3(a)(12). 
>  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-4. 


'  Amendment  No.  1  replaces  the  original  filing  in 
it.s  entirety.  In  Amendment  No.  1.  the  Exchange 
revised  the  description  of  the  proposed  rule  change 
to  conform  to  the  proposed  rule  text  and  to  provide 
greater  detail,  referenced  the  Exchange's  pre-filing 
with  the  Commission,  requested  that  the 
Commission  waive  the  30  day  operative  period  so 
that  the  proposal  may  become  operative  on  August 
29.  2002.  clarified  how  the  top  250  most  actively 
traded  equity  options  will  be  selected,  and  added 
proposed  rule  text  as  exhibits. 

■*  In  Amendment  No.  2,  the  Exchange  revised  the 
proposed  rule  text  to  delete  the  requirement  that  the 
required  records  include  records  pertaining  to  the 
"origin,  use.  transfer,  distribution  and  amounts  of 
all  payments  to  order  flow  providers"  and  added 
the  requirement  that  the  required  records  be 
maintained  in  such  a  fashion  to  permit  the 
Exchange  to  track  payments  to  order  flow  providers 
"on  the  basis  of  payment  (whether  on  a  per  contract 
or  flat  fee  basis).  '  Because  the  Form  19b-4 
submitted  on  August  5.  2002  was  not  complete,  the 
proposed  rule  change  was  not  considered  filed.  The 
proposed  rule  change  became  effective  on  August 
28.  2002,  the  date  on  which  Amendment  No.  2  was 
filed  with  the  Commission. 


Pacific  Exchange,  Inc 

Rules  of  the  Board  of  Governors 

Market  Maker  Marketing  Reports  and 
Record  Keeping 

Rule  6Al(a)  No  Change. 

(b)  Marketing  Charges  Record 
Keeping — Lead  Market  Makers  who 
make  payments  to  order  flow  providers 
as  part  of  the  Exchange's  marketing 
charges  program,  must  make,  keep 
current  and  preserve  all  books  and 
records  relating  to  marketing  charges 
arrangements,  including  but  not  limited 
to  all  records  pertaining  to  the  identity 
of  the  order  flow  providers.  Such 
records  must  be  maintained  in  such  a 
fashion  as  to  permit  the  Exchange  to 
track  payments  to  order  flow  providers 
on  the  basis  of  payment  (whether  on  a 
per  contract  or  flat  fee  basis).  Such 
books  and  records  must  be  made 
available  to  the  Exchange  upon  request. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of,  and  basis  for,  the  proposed 
rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  PCX  has  prepared 
summaries,  set  forth  in  Sections  A.  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self 'Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 .  Purpose 

On  August  31,  2000,  the  PCX  began 
collecting  a  marketing  fee  of  $0.40  per 
contract  on  all  equity  options  traded  at 
the  PCX.5  On  August  31,  2001,  the 
Exchange  modified  its  marketing  fee 
program  in  order  to  collect  marketing 
fees  ranging  firom  $0  to  $1.00  per 
contract  on  a  per-issue  basis.**  The 


^  See  Securities  Exchange  Act  Release  No.  43290 
(September  13,  2000),  65  FR  57213  (September  21, 
2000). 

B  See  Securities  Exchange  Act  Release  No.  44830 
(September  21,  2001),  66  FR  49728  (September  28, 
2001). 
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Exchange  currently  charges  marketing 
fees  as  set  forth  in  its  Schedule  of  Rates. 

The  Exchange  is  now  proposing  to 
make  certain  amendments  to  its 
marketing  fee  program.  Specifically  the 
Exchange  proposes  to  establish  a  limit 
on  the  nimiber  of  equity  options  as  to 
which  a  marketing  fee  may  be  charged 
to  include  only  those  issues  that  are 
within  the  top  250  most  active, 
nationally-traded  issues  based  on 
volume  statistics  reported  by  the 
Options  Clearing  Corporation. 

The  Exchange  is  also  proposing  to 
adopt  new  Rule  6.41(b)  to  require  PCX 
Lead  Market  Makers  who  make 
payments  to  order  flow  providers  as  part 
of  the  Exchange's  marketing  fee  program 
to  make,  keep  current,  and  preserve 
records  relating  to  payment  for  order 
flow  arrangements,  including  but  not 
limited  to  all  recbrds  pertaining  to  the 
identity  of  the  order  flow  providers. 
Such  records  must  be  maintained  in  a 
fashion  to  permit  the  Exchange  to  track 
payments  made  to  order  flow  providers 
on  the  basis  of  payment.  Such  books 
and  records  must  be  made  available  to 
the  PCX  upon  request  for  inspection  and 
review. 

The  Exchange's  determination  of 
whether  an  equity  option  ranks  in  the 
top  250  most  active,  nationally  traded 
issues  will  be  based  on  volume  statistics 
reported  by  the  Options  Clearing 
Corporation.  The  Exchange  will 
consider  changes  to  the  marketing  fees 
that  are  charged  on  a  specific  issue  at 
the  beginning  of  the  March,  June, 
September  and  December  trade  months. 
Any  issue  that  is  designated  as  a  top  250 
issue  at  the  beginning  of  the  March, 
June,  September  or  December  trade 
month  will  remain  a  top  250  issue  for 
the  purposes  of  charging  a  marketing  fee 
until  at  least  the  next  quarter  that  the 
Exchange  amends  its  marketing  fees. 
The  Exchange  will  not  ordinarily 
change  marketing  fees  other  than  on  a 
quarterly  basis.  The  list  of  designated 
issues  will  be  based  on  volume  statistics 
for  trading  activity  that  occurred  two 
months  before  the  beginning  of  each 
quarter.  For  example,  the  list  of  top  250 
issues  for  the  March/April/May  quarter 
will  be  based  on  January's  volume;  and 
the  list  of  top  250  issues  for  the  June/ 
July /August  quarter  will  be  based  on 
April's  volume.^ 

The  Exchange  intends  to  notify  its 
Members  of  the  issues  that  are 
designated  to  be  in  the  top  250  via  a 


^The  Exchange  notes  that  if  intends  to  use  the 
same  procedure  for  designating  the  top  250  actively 
traded  issues  that  it  currently  uses  in  designating 
the  top  120  actively  traded  issues  for  purposes  of 
its  "shortfall  fee."  See  Securities  Exchange  Act 
Release  No.  45351  (January  29.  2002),  67  FR  5631 
(February  6,  2002). 


regulatory  bulletin  that  will  be 
published  at  the  beginning  of  each 
quarter. 

The  Exchange  believes  the  proposed 
record  keeping  requirements  should 
help  the  PCX  review  and  verif\'  that 
funds  collected  for  order  flow  purposes 
are  not  used  for  improper  purposes. 

The  Exchange  proposes  that  the 
changes  become  effective  for  the 
September  2002  trade  month. 

2,  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  section  6(b) 
of  the  Act,"  in  general,  and  furthers  the 
objectives  of  section  6(b)(5) "  of  the  Act, 
in  particular,  because  it  is  designed  to 
promote  just  and  equitable  principles  of 
trade,  to  remove  impediments  and  to 
perfect  the  mechanisms  of  a  free  and 
open  market  and  a  national  market 
system,  and  in  general,  to  protect 
investors  and  the  public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  PCX  has  designated  that  the 
foregoing  proposed  rule  change:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  fi-om  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest.  The  Exchange  has  provided  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change, 
at  least  five  business  days  prior  to  the 
filing  date.  Therefore,  the  proposed  rule 
change  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act  i"  and 
Rule  19b-4(f)(6)  thereunder." 


A  proposed  rule  change  filed  under 
Rule  19b—4(f)(6)'-  dues  not  become 
operative  prior  to  30  days  after  the  date 
of  filing  or  such  shorter  time  as  the 
Commission  may  designate  if  sur.h 
action  is  consistent  with  the  protection 
of  investors  and  the  public  interest  The 
PCX  has  requested,  in  order  to  permit 
PCX  to  implement  the  proposals  for  the 
month  of  September,  that  the 
Commission  accelerate  the 
implementation  of  the  proposed  rule 
change  so  that  it  may  take  effect  prior 
to  the  30  days  specified  in  Rule  19b- 
4(f)(6)(iii).^ '  The  Commission  believes 
that  the  proposed  rule  change  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  and. 
therefore,  has  determined  to  allow  the 
proposed  rule  change  to  become 
operative  as  of  August  29,  2002.'-' 

At  any  time  within  60  days  of  the 
filing  of  such  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. ' '' 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  ahso  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 


«15  U.S.C.  78f[b). 
"15  U.S.C.  78f(b)(5). 
"'15  U.S.C.  78s(b)(3)(A). 
"17CFR240.19b-4(f)(6). 


'■Id. 

"  17CFR240.1HM(f)l(>)liii) 

'■'  For  purposes  of  h(  c  I'loniling  the 
implciniMilation  of  the  proposed  rule  <  haniji'  nnh 
the  (kininiission  notes  that  it  has  (  onsidcri'd  Ihc 
proposed  rule's  imi)a(:t  on  effii.ipncv,  coiiipi'liiinii. 
and  lapilal  formation,  l,")  I  .S.C".  "HtlO 

'■■The  proposed  rule  ch.inge  U'came  etdilive  on 
.August  28.  2002.  the  date  on  whii  h  .Amendment 
No.  1  was  filed  with  the  Commission  and.  iherefnre. 
the  60  day  abrogation  period  began  on  Angus!  28, 
2002. 
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submissions  should  refer  to  File  No. 
SR-FCX-2002-52  and  should  be 
submitted  by  September  27.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."' 

Margaret  H.  McFarland, 
Deputy  Secretary: 

[FR  Doc,  02-22657  Filed  9-5-02:  8:45  am) 
BILUNG  CODE  8010-01-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4116]     ' 

Culturally  Significant  Objects  imported 
for  Exhibition  Determinations: 
"Drawing  Now:  Eight  Propositions" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  [79  Stat.  985;  22  U.S.C. 
2459],  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  [112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1.  1999  [64  FR  560141.  and 
Delegation  of  Authority  No.  236  of 
October  19,  1999  [64  FR  57920],  as 
amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition, 
"Drawing  Now:  Eight  Propositions," 
imported  from  abroad  for  temporary 
exhibition  within  the  United  States,  are 
of  cultural  significance.  These  objects 
are  imported  pursuant  to  loan 
agreements  with  foreign  lenders.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  the  Museum  of 
Modem  Art  QNS,  Queens,  New  York, 
from  on  or  about  October  17.  2002.  to 
on  or  about  January  6,  2003,  and  at 
possible  additional  venues  yet  to  be 
determined,  is  in  the  national  interest. 
Public  Notice  of  these  determinations  is 
ordered  to  be  published  in  the  Federal 
Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
exhibit  objects,  contact  Paul  W. 
Manning,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  202/619-5997.  and 
the  address  is  United  States  Department 
of  State,  SA^4.  Room  700,  301  4th 
Street,  SW.,  Washington,  DC  20547- 
0001.  I 


'<*17CFR200.30(a)(12). 


Dated:  August  29.  2002. 
Miller  Crouch, 

Acting  Assistant  Secretary  for  Educational 
and  Cultural  Affairs.  Department  of  State. 
[FR  Doc.  02-22739  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4710-08-P 

DEPARTMENT  OF  STATE 

[Public  Notice  41 17] 

Culturally  Significant  Object  imported 
for  Exhibition  Determinations: 
"Galleries  for  Nirteteenth  Century 
European  Paintings" 

AGENCY:  Department  of  State. 
ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459).  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.:  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1.  1999,  and  Delegation  of 
Authority  No.  236  of  October  19, 1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition 
"Galleries  for  Nineteenth  Century 
European  Paintings,"  imported  from 
abroad  for  temporary  exhibition  within 
the  United  States,  are  of  cultiiral 
significance.  The  objects  are  imported 
pursuant  to  a  loan  agreement  with  the 
foreign  owners.  I  also  determine  that  the 
exhibition  or  display  of  the  exhibit 
objects  at  The  Metropolitan  Museum  of 
Art,  New  York,  NY  from  on  or  about 
September  21,  2002  to  on  or  about  May 
2003,  and  then  at  the  Art  Institute  of 
Chicago  from  on  or  about  June  16,  2004 
until  on  or  about  September  19,  2004, 
and  at  possible  additional  venues  yet  to 
be  determined,  is  in  the  national 
interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  contact  Orde  F. 
Kittrie,  Attorney- Adviser,  Office  of  the 
Legal  Adviser.  Department  of  State, 
(telephone:  202/401-4779).  The  address 
is  Department  of  State,  SA-44.  301  4th 
Street.  SW.,  Room  700,  Washington,  DC 
20547-0001. 

Dated:  August  26,  2002. 
Miller  Crouch, 

Assistant  Secretary  for  Educational  and 
Cultural  Affairs  (Acting),  Department  of  State. 
|FR  Doc.  02-22740  Filed  9-5-02:  8:45  am] 
BILUNG  CODE  4710-OS-^ 


DEPARTMENT  OF  STATE 

[Public  Notice  4118] 

Determination  Pursuant  to  Section  1(b) 
of  Executive  Order  1 3224  Relating  to 
the  Eastern  Turkistan  Islamic 
Movement  (ETIM) 

Acting  under  the  authority  of  section 
1(b)  of  Executive  Order  13224  of 
September  23,  2001,  and  in  consultation 
with  the  Secretary  of  the  Treasury  and 
the  Attorney  General,  I  hereby 
determine  that  the  Eastern  Turkistan 
Islamic  Movement  (ETIM)  has 
committed,  or  poses  a  signiHcant  risk  of 
committing,  acts  of  terrorism  that 
threaten  the  security  of  U.S.  nationals  or 
the  national  seciudty,  foreign  policy,  or- 
economy  of  the  United  States. 

Consistent  with  the  determination  in 
section  10  of  Executive  Order  13224  that 
"prior  notice  to  persons  determined  to 
be  subject  to  the  Order  who  might  have 
a  constitutional  presence  in  the  United 
States  would  render  ineffectual  the 
blocking  and  other  measures  authorized 
in  the  Order  because  of  the  ability  to 
transfer  funds  instantaneously,"  I 
determine  that  no  prior  notice  need  be 
provided  to  any  person  subject  to  this 
determination  who  might  have  a 
constitutional  presence  in  the  United 
States  because  to  do  so  would  render 
ineffectual  the  measures  authorized  in 
the  Order. 

This  notice  shall  be  published  in  the 
Federal  Register. 

Dated:  August  19.  2002. 
Richard  L.  Armitage, 

Secretary  of  State,  Department  of  State. 
[FR  Doc.  02-22737  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4710-1&-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4082] 

Advisory  Committee  on  Historical 
Diplomatic  Documentation;  Notice  of 
Meeting 

The  Advisory  Committee  on 
Historical  Diplomatic  Documentation 
will  meet  in  the  Department  of  State, 
2201  "C"  Street  NW.,  Washington,  DC, 
September  23-24,  2002,  in  Conference 
Room  1105.  Prior  notification  and  a 
valid  photo  are  mandatory  for  entrance 
into  the  building.  One  week  before  the 
meeting,  members  of  the  public 
planning  to  attend  must  notify  Gloria 
Walker,  Office  of  the  Historian  (202- 
663-1124)  to  provide  relevant  dates  of 
birth,  Social  Security  numbers,  and 
telephone  numbers. 

The  Committee  will  meet  in  open 
session  from  1:30  p.m.  through  3  p.m. 


.*i7n'iB 
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on  Monday,  September  23,  2002,  to 
discuss  declassification  and  transfer  of 
Department  of  State  electronic  records 
to  the  National  Archives  and  Records 
Administration  and  the  status  of  the 
Foreign  Relations  series.  The  remainder 
of  the  Committee's  sessions  from  3:15 
p.m.  until  4:30  p.m.  on  Monday, 
September  23,  2002,  and  9  a.m.  until  1 
p.m.  on  Tuesday,  September  24,  2002, 
will  be  closed  in  accordance  with 
section  10(d)  of  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463).  The 
agenda  calls  for  discussions  of  agency 
declassification  decisions  concerning 
the  Foreign  Relations  series.  These  are 
matters  not  subject  to  public  disclosure 
under  5  U.S.C.  552b(c){l)  and  the  public 
interest  requires  that  such  activities  be 
withheld  from  disclosure. 

Questions  concerning  the  meeting 
should  be  directed  to  Marc  }.  Susser, 
Executive  Secretary,  Advisory 
Committee  on  Historical  Diplomatic 
Docimientation,  Department  of  State, 
Office  of  the  Historian,  Washington,  DC, 
20520,  telephone  (202)  663-1123,  (e- 
mail  histoiy@state.gov). 

Dated:  August  26.  2002. 
Marc  J.  Susser, 

Executive  Secretary,  Advisory  Committee  on 
Historical  Diplomatic  Documentation, 
Department  of  State. 
[FR  Doc.  02-22738  Filed  9-5-02;  8:45-aml 

BILUNG  CODE  4710-11-P 


TENNESSEE  VALLEY  AUTHORITY 

Lower  Cumberland  and  Tennessee 
Rivers,  Kentucky  Lock  Addition 
Project,  Rnal  Supplement  1 
Environmental  Impact  Statement, 
Department  of  the  Army,  United  States 
Army  Corps  of  Engineers 

AGENCY:  Teimessee  Valley  Authority. 
ACTION:  Adoption  of  Final  Supplement  1 
Environmental  Impact  Statement  and 
issuance  of  record  of  decision. 

SUMMARY:  In  accordance  with  the 
Council  on  Environmentcd  Quality's 
regulations  (40  CFR  parts  1500  to  1508) 
and  the  Tennessee  Valley  Authority's 
(TVA)  procedures  for  implementing  the 
National  Envirormiental  Policy  Act 
(NEPA),  TVA  has  decided  to  adopt  the 
Final  Supplement  1  Environmental 
Impact  Statement  (FSEIS)  issued  by  the 
United  States  Army  Corps  of  Engineers 
(USAGE)  in  May  2001.  The  FSEIS, 
entitled  "Lower  Cumberland  and 
Tennessee  Rivers,  Kentucky  Lock 
Addition  Project,"  was  filed  with  the 
Environmental  Protection  Agency  on 
May  31,  2001.  It  addresses 
modifications  and  design  changes  to  the 
approved  Lock  Addition  Project  not 


addressed  in  earlier  NEPA  reviews.  TVA 
was  a  cooperating  agency  in  the 
preparation  of  the  FSEIS  because  it  has 
responsibility  for  Kentucky  Dam, 
including  preserving  the  integrity  of  the 
dam  and  its  appurtenant  lock  structures. 
TVA  also  has  review  and  approval 
responsibilities  under  Section  26a  of  the 
TVA  Act  and  property  imder  TVA 
control  that  would  be  affected.  TVA  has 
independently  reviewed  the  FSElS  and 
finds  that  the  statement  adequately 
addresses  the  comments  and 
suggestions  made  by  TVA  in  its  role  as 
a  cooperating  agency.  Further,  TVA  has 
decided  to  adopt  the  USAGE'S  Proposed 
Action  Plan  identified  in  the  FSEIS.  The 
Proposed  Action  Plan  is  the  currently 
recommended  project  design  based  on 
recent  engineering  studies,  hydraulic 
modeling  information,  and  newly  added 
features.  Overall,  the  design  changes 
and  project  modifications  reduce  the 
environmental  impacts  of  the  original 
project  on  high  quality  mussel  resources 
while  improving  long-term  recreation 
facilities  for  fishermen  and  tourists. 
None  of  the  proposed  changes  resulted 
in  public  controversy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  B.  Shipp,  Senior  NEPA  Specialist, 
Environmental  Policy  and  Planning, 
Tennessee  Valley  Authority,  400  West 
Summit  Hill  Drive,  Mail  Stop  WT  8C. 
Knoxville,  Tennessee  37902-1499, 
telephone  (865)  632-3440  or  e-mail 
lboxendine@tva.gov.  Copies  of  the 
FSEIS  may  be  obtained  by  writing  to 
Tim  Higgs,  U.S.  Army  Corps  of 
Engineers,  Nashville  District,  PO  Box 
1070  (PM-P),  Nashville.  Tennessee 
73202-1070,  telephone  (615)  736-7863 
or  e-mail 
Timothy.A.Higgs@usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  The 
Kentucky  Lock  and  Dam  (L&D)  project 
is  located  in  Marshall  and  Livingston 
Counties  in  western  Kentucky  at 
Tennessee  River  Mile  22.4.  The  project 
is  part  of  the  Kentucky-Barkley 
Reservoirs'  navigation  system.  The 
originally  approved  design  for  the  Lock 
Addition  Project  was  evaluated  in  a 
Final  Feasibility  Study  and  Final 
Environmental  Impact  Statement  (FS/ 
FEIS)  completed  by  USAGE  on  March 
13,  1992.  In  its  adoption  of  the  FS/FEIS 
and  issuance  of  a  Record  of  Decision 
(ROD)  on  September  30, 1999,  TVA 
adopted  the  USAGE'S  preferred 
alternative.  Alternative  Plan  A. 
Alternative  Plan  A  recommended  the 
construction  of  a  second  and  main  110- 
foot-wide  by  1200- foot-long  navigation 
lock  chamber  and  related  features  at  the 
existing  Kentucky  L&D  to  improve  the 
capacity  and  efficiency  of  the  navigation 
system.  The  project  was  authorized  by 


section  10l(a)(13)  of  the  Water 
Resources  Development  Act  of  1996. 
and  funding  to  initiate  construction  was 
included  in  the  Fiscal  Year  1998  Energy 
and  Water  Development  Appropriations 
Act. 

In  recommending  the  construction  of 
a  new  navigation  lock  chamber  at 
Kentucky  Dam,  the  USAGE  recognized 
that  additional  engineering  evaluations 
and  hydraulic  modeling  studies  would 
be  required  before  some  features,  such 
as  a  possible  navigation  training  dike, 
could  be  designed.  Further.  USAGE 
recognized  that  those  modified  project 
components  would  be  addressed  in 
subsequent  NEPA  documents,  tiered 
from  the  1992  FEIS.  The  FSEIS  was 
prepared  to  address  the  project  changes 
not  covered  by  previous  NEPA 
documents. 

Alternatives  Considered 

Two  broad  plans  were  considered  in 
the  FSEIS:  A  No  Action  Plan  and  a 
Proposed  Action  Plan.  Under  the  No 
Action  Plan,  the  project  would  be 
implemented  as  described  in  the 
original  1992  FEIS,  as  modified  in  a 
subsequent  October  1999  Environmental 
Decision  Record  on  the  relocation  of 
transmission  structures  and  a  March 
2000  Environmental  Assessment  on  the 
relocation  of  the  U.S.  Highway  62/641 
bridge  off  Kentucky  L&D.  Under  the 
Proposed  Action  Plan,  the  previously 
approved  project  would  be 
implemented  with  the  following  design 
changes  and  modifications: 

•  Relocation  of  the  new  lock 
upstream  about  200  feet  and  toward  the 
river  about  20  feet. 

•  Modification  of  construction 
methods  to  reduce  the  size  of  areas 
within  cofferdams  and  to  construct 
more  features  in  the  "wet." 

•  Construction  of  a  non-public, 
temporary  access  road  from  the  main 
lock  area  to  the  Vulcan  Disposal  Area. 

•  Mitigation  for  the  loss  of  the  TVA 
Taylor  Park  Campground  (TPG), 
temporarily  closed  by  TVA  in  1997. 
through  construction  of  facilities  for  use 
bv  fishermen.  These  new  or  modified 
facilities  include:  A  new  lock  visitors' 
center,  Powerhouse  Island  fishing  pier, 
additional  Powerhouse  Island  parking 
and  restroom  facilities,  west  bank 
fishing  pier,  and  improvements  to 
existing  coffer  cell. 

•  Placement  of  fill  up  to  elevation  of 
contour  385  feet  in  the  TPC  area  during 
construction  and  possibly  permanently. 

•  Mitigation  for  closure  of  the  east 
bank  boat  ramp  by  constructing  a  new 
public  boat  ramp  and  courtesy  dock  in 
6U1  expanded  west  bank  boat  basin  for 
use  after  construction. 
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•  Use  of  the  expanded  boat  basin  for 
contractor  activities  during 
construction. 

•  Refinements  in  some  upstream  lock 
features  and  the  approach  channel. 

•  Refinements  in  some  downstream 
lock  featiu-es  and  the  approach  channel. 

•  Modification  of  the  size  and 
location  of  the  navigation  training  dike 
off  Powerhouse  Island  to  improve 
commercial  navigation  conditions. 

•  Mitigation  for  construction-related 
closures  of  the  west  bank  by 
construction  of  two  fishing  jetties  along 
the  downstream  part  of  the  west  bank 
shoreline. 

•  Elimination  of  placement  of 
excavated  or  dredged  material  on  the 
east  bank  between  Russell  Creek  and  the 
Interstate  24  bridge. 

•  Elimination  of  the  aquatic  disposal 
site  at  Tennessee  River  Mile  19.9. 

All  of  the  items  listed  above  were 
determined  to  be  independent  features, 
each  of  which  could  be  dropped  from 
the  project  without  jeopardizing  the 
construction  of  the  new  lock  chamber  or 
any  of  the  other  independent  features. 
In  addition,  utility  lines  (including 
water,  sewer,  power,  and  telephoite) 
associated  with  those  features  will  be 
constructed  and/or  relocated  within  the 
project  boimdaries. 

The  USAGE  used  a  1:100  scale 
physical  model  of  Kentucky  L&D  at  its 
Engineering  Research  and  Development 
Center  to  evaluate  alternative  lock 
orientations  and  the  design  of  the 
navigation  and  spillway  training  dikes. 
The  model  also  was  used  to  develop 
designs  of  project  facilities  that  would 
have  minimal  enviroimiental  impacts. 
The  proposed  upstream  lock  location 
was  selected  because  it  reduced 
construction  costs  and  environmental 
impacts  by  reducing  previously  planned 
downstream  channel  and  bank 
modifications.  Modeling  determined 
that  bank  excavations  and  in-water 
excavations  to  widen  the  downstream 
navigation  channel  were  not  required. 
With  the  reduced  volume  of  wet 
material  requiring  disposal,  the  need  for 
an  aquatic  disposal  site  at  Tennessee 
River  Mile  19.9  was  eliminated.  In 
addition,  the  need  for  placing  rock  along 
the  east  bank  between  Russell  Creek  and 
the  Interstate  24  bridge  also  was 
eliminated. 

Alternative  locations  for  replacement 
of  the  fisherman  access  intended  to  be 
provided  by  the  east  bank  boat  ramp 
included  other  east  bank  locations, 
expansion  of  the  existing  west  bank 
ramp  (as  proposed  in  the  1992  FEIS), 
and  construction  of  a  new  ramp  in  an 
expanded  west  bank  boat  basin.  Other 
east  bank  locations  were  dropped  due  to 
environmental  conflicts  (extensive 


mussel  beds)  and  safety  concerns 
(proximity  to  lock  approach  channel). 
The  location  of  the  new  ramp  in  the 
expanded  boat  basin  was  selected 
because  it  provided  both  improved 
recreational  facilities  and  easy 
construction  access  to  the  river. 
Alternative  contractor  ramp  locations 
upstream  of  the  basin  in  areas  with 
known  higher  density  of  mussels  were 
dropped  during  preliminary  scoping 
discussions  with  the  resources  agencies. 

Basis  for  Decision 

Like  the  USACE.  TVA  has  decided  to 
adopt  the  Proposed  Action  Plan  because 
it  reduces  many  environmental  impacts 
of  the  earlier  design,  including 
mitigating  unavoidable  recreational 
impacts,  reducing  impacts  to  listed  and 
non-listed  mussel  species,  and 
improving  recreational  fishing.  None  of 
the  changes  resulted  in  public 
controversy.  The  Proposed  Action  Plan 
is  the  environmentally  preferable 
alternative. 

Environmental  Consequences  and 
Mitigation 

As  with  the  preparation  of  the  1992 
FEIS,  the  issues  of  major  concern  for  the 
Supplemental  Environmental  Impact 
Statement  (SEIS)  were  impacts  to  the 
high  quality  mussel  beds  downstream  of 
the  L&D  and  impacts  of  construction 
activities  on  recreation  fishing  in  the 
tailwater  area.  Refinements  to  the  lock 
design  have  lessened  the  degree  of  in- 
stream  work,  such  as  bank  excavation 
and  channel  dredging,  as  well  as 
eliminating  the  need  for  placement  of 
material  along  about  3000  linear  feet  of 
the  right  bank  from  Russell  Creek  to  the 
Interstate  24  bridge.  Construction 
techniques  were  modified  to  reduce  the 
area  to  be  dewatered  behind  cofferdams. 
Proposed  techniques  for  building  the 
lower  approach  wall  call  for  some 
features  (slurry  wall  and  drilled  shafts) 
to  be  constructed  in  the  "wet."  Much  of 
the  lower  guidewall  would  be 
constructed  on  a  working  platform 
typically  5  feet  above  normal  water 
levels.  These  changes  are  expected  to 
reduce  potential  musselimpacts. 

Recreational  facilities  closed  or 
displaced  by  construction  activities  are 
being  mitigated  according  to  plans  that 
have  been  coordinated  with  the  public 
and  resource  agencies.  Additional 
recreational  and  tailwater  fishing 
facilities  are  being  constructed  with 
funds  previously  allocated  to  mitigate 
the  closure  of  the  TVA  TPC,  including 
the  lock  visitors'  center,  two  fishing 
piers,  and  additional  parking  and 
restroom  facilities.  As  mitigation  for  the 
loss  of  public  access  to  the  west  bank  of 
the  tailwater  for  5—8  years  during 


construction,  west  bank  jetties  are  being 
constructed  that  will  provide  additional 
shoreline  fishing  areas  downstream 
from  the  construction  site.  As  mitigation 
for  the  loss  of  the  east  bank  boat  ramp, 
a  new  ramp  and  courtesy  dock  will  be 
constructed  in  the  expanded  west  bank 
boat  basin  for  post-construction  public 
use. 

Relocation  and  construction  of  utility 
lines  (including  water,  sewer,  power, 
and  telephone),  associated  with  changes 
in  project  design,  although  not  directly 
addressed  in  the  SEIS,  are  within  the 
project  construction  area  evaluated  in 
the  FSEIS.  Most  of  the  proposed  utility 
lines  are  along  an  existing  right-of-way. 
As  with  overall  project  construction, 
best  management  practices  will  be  used 
to  minimize  erosion  impacts.  Therefore, 
impacts  of  utility  line  construction  and/ 
or  relocation  will  be  minor  and 
localized. 

All  structures  displacing  aquatic 
habitat  have  been  designed  to  the 
minimimi  size  necessary  to  achieve  the 
targeted  effects  [i.e.,  addressing  river 
eddy  formations).  The  navigation 
training  dike,  spillway  training  dikes, 
and  the  west  bank  fishing  jetties  will 
displace  existing  river  bottom  habitat; 
however,  mussel  relocation  will  be 
conducted  for  the  navigation  training 
dike  and  west  bank  jetties  to  reduce  the 
direct  impacts  to  these  resources.  The 
west  bank  jetties  will  result  in  some 
permanent  loss  of  quality  mussel 
habitat;  however,  both  of  those 
structures  should  provide  long-term 
improvements  for  fisheries  habitat  and 
benthic  macroinvertebrate  populations. 
The  structures  are  to  be  composed  of 
rock  containing  minimal  amoimts  of 
fine  material  so  that  objectionable 
turbidity  would  not  be  generated  during 
the  construction  period.  Visual  turbidity 
monitoring  will  be  provided  to  ensure 
that  in-stream  activities  do  not  generate 
objectionable  turbidity. 

Overall,  the  Proposed  Action  Plan 
reduces  construction  impacts  of  the 
original  project  design  while  impiioving 
long-term  recreation  facilities  for 
fishermen  and  tourists.  The 
environmental  commitments  presented 
in  the  FSEIS  for  the  Proposed  Action 
Plan  include: 

•  Construction  sequencing  will  be 
implemented  to  minimize  some  project 
impacts.  The  west  bank  fishing  jetties 
would  be  constructed  early  to  offset 
impacts  from  closing  areas  of  the  west 
bank  upstream  of  the  boat  basin  to 
public  access. 

•  Seasonal  restrictions  on  in-stream, 
bottom-disturbing  activities,  such  as 
blasting,  dredging,  and  fill  placement,  to 
protect  fish  spawning.  For  the  tailwater, 
this  seasonal  restriction  is  during 
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February  and  March;  in  the  headwater, 
the  restricted  period  is  mid-April  to 
mid-June. 

•  Active  construction  areas'are  to  be 
cordoned  off  to  protect  the  general 
public.  This  would  include  the  west 
bank  above  the  existing  boat  basin  and 
localized  areas  on  the  river  and 
reservoir  during  active  construction  of 
in-water  features. 

•  Escort  tugs  will  be  required  during 
active  construction  of  the  lock 
guidewalls  and  approach  dredging  to 
protect  both  construction  crews  and 
traffic  entering/exiting  the  lock. 

•  Conducting  in-stream  activities 
during  low-flow  periods,  where 
applicable. 

•  Visual  turbidity  monitoring  during 
in-stream  activities. 

•  Use  of  a  weighted  silt  curtain 
during  construction  of  the  expanded 
west  bank  boat  basin. 

•  Use  of  rock  with  minimal  fines  for 
construction  of  in-stream  structiu^s, 
such  as  dikes  and  jetties. 

•  Relocation  of  abimdant  mussel 
resources  where  they  occur  at  in-water 
construction  sites. 

•  Notification  of  Kentucky 
Department  of  Fish  and  Wildlife 
Resources  during  blasting  activities  for 
monitoring  potential  fish  kills. 

•  Proper  control  of  fugitive  dust  and 
tracking  of  sediment  onto  public  roads. 

•  Compliance  with  solid  waste 
regulations  for  disposal  of  demolition 
and  construction-related  wastes. 

•  If  cultural  resources  are 
encountered,  work  is  to  stop  until  the 
site  is  investigated  by  a  qualified 
archaeologist.  The  existing  "protective" 
layer  of  fill  at  archaeological  site  15Lvl2 
will  not  be  modified.  The  berm 
separating  site  15Lvl2  from  the  Vulcan 
Disposal  Area  Haul  Road  also  is  to 
remain  undisturbed. 

•  Stabilization  of  all  disturbed  areas 
after  construction  including  use  of 
native  plants  where  areas  are  not  to  be 
mowed  or  manicured. 

•  Wetland  mitigation  for  the  entire 
Lock  Addition  Project,  including  the 
0.11  acres  associated  with  the  Vulcan 
Disposal  Area  Haul  Road,  will  be 
completed  at  a  site  in  Benton,  Kentucky. 
The  wetland  mitigation  site  will  be 
monitored  to  ensure  successful 
restoration  of  the  hydrology  and  the 
establishment  of  wetland  vegetation. 

•  Restoration  of  the  Livingston 
County  Trail  System  after  construction 
use  of  the  Vulcan  Disposal  Area  Haul 
Road. 

Further,  as  stated  in  the  USACE's 
ROD:  "Compliance  with  applicable 
environmental  review  and  consultation 
requirements  has  been  accomplished 
through  the  development  of  the  FSEIS. 


The  FSEIS  documents  consideration 
and  compliance  with  the  Clean  Water 
Act;  the  Endangered  Species  Act;  the 
National  Environmental  Policy  Act;  the 
National  Historic  Preservation  Act; 
Executive  Order  11988  (Floodplain 
Management);  Executive  Order  12898 
(Environmental  Justice);  Executive 
Order  11990  (Protection  of  Wetlands); 
Section  504  of  the  Rehabilitation  Act  of 
1973  and  the  Architectural  Barriers  Act 
of  1968,  and  other  applicable 
environmental  protection  statutes, 
regulations,  and  orders.  *   *  *" 

Dated:  August  28,  2002. 
Kathiyn  J.  Jackson, 

Executive  Vice  President. 

[FR  Doc.  02-22675  Filed  9-5-02:  8:45  am) 
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TENNESSEE  VALLEY  AUTHORITY 

Sunshine  Act  Meeting 

AGENCY  HOLDING  THE  MEETING:  Tennessee 
Valley  Authority  (Meeting  No.  1541). 
TIME  AND  DATE:  9  a.m.  (EDT).  September 
10,  2002. 

PLACE:  TVA  West  Tower  Auditorium. 
400  West  Sununit  Hill  Drive,  Knoxville. 
Tennessee. 
STATUS:  Open. 

Agenda 

Approval  of  minutes  of  meeting  held 
on  July  23,  2002. 

New  Business 

Discussion  Item 

Budget  and  Financing 

Al.  Approval  of  short-term  borrowing 
from  the  United  States  Treasury. 

A2.  Approval  of  Fiscal  Year  2003 
TVA  budget  and  change  in  accounting 
policy. 

C — Energy 

Cl.  Supplements  to  contracts  with 
MESA  Associates,  Inc.,  and  Sargent  & 
Limdy  LLC  for  engineering  and  design 
services. 

C2.  Contract  with  Pinkerton 
Government  Services.  Inc..  for  security 
services. 

C3.  Extension  through  2010  of  the 
march  3, 1999.  delegation  of  authority  to 
the  Senior  Vice  President,  Procurement, 
or  a  designee,  to  enter  into  individual 
contracts  of  up  to  $15  million  each  for 
uranium. 

C4.  Contract  with  Westinghouse 
Process  Controls,  Inc.,  for  a  distributed 
control  system  at  various  fossil  plants. 

Real  Property  Transactions 

El.  Approval  of  the  Pickwick 
Reservoir  Land  Management  Plan  for 


the  use  and  management  of  19,238  acres 
of  land  on  Pickwick  Reservoir  in  Colbert 
and  Lauderdale  Counties,  Alabama: 
Tishomingo  County,  Mississippi;  and 
Hardin  County.  Tennessee. 

E2.  Public  auction  sale  of 
approximately  6  acres  of  land  on 
Pickwick  Reservoir  in  Tishomingo 
County,  Mississippi,  to  facilitate 
industrial  development.  Tract  No. 
XYECR-13. 

E3.  Sale  of  a  permanent  easement  to 
the  Pickwick  Cemeter\'  Association  for  a 
cemetery  expansion,  affecting 
approximately  .3  acre  of  land  on 
Pickwick  Reservoir  in  Hardin  County, 
Tennessee,  Tract  No.  XPR-465CE. 

E4.  Sale  of  noncommercial, 
nonexclusive  permanent  easements  to 
Hiwassee  Properties,  Inc.,  Tract  No. 
XTELR-230RE:  Robert  D.  and  Carolyn 
A.  Franke,  Tract  No.  XTELR-231RE';  and 
Bobby  E.  Booker,  Tract  No.  XTELR- 
232RE,  affecting  approximately  .21  acre 
of  land  on  Tellico  Reservoir  in  Loudon 
and  Monroe  Counties,  Tennessee,  for 
construction  and  maintenance  of 
recreational  water-use  facilities  on 
Tellico  Reservoir  in  Loudon  and 
Monroe  Counties,  Tennessee. 

E5.  Grant  of  a  permanent  easement  to 
the  City  of  Lexington,  Tennessee,  for 
highway  improvement  purposes 
affecting  approximately  12  acre  of  land 
on  the  Beech  Dam  Reservation  in 
Henderson  County,  Tennessee.  Tract 
No.  XTBRBR-4H.' 

E6.  Grant  of  a  30-year  term  public 
recreation  easement  to  the  Alabama 
Department  of  Conservation  and  Natural 
Resources,  affecting  approximately 
6,486  acres  of  land  on  Pickwick 
Reservoir  in  Lauderdale  County, 
Alabama.  Tract  No.  XTPR-60WL. 

E7.  Transfer  of  811  acres  of  land  on 
Tims  Ford  Reservoir  in  Franklin  and 
Moore  Counties.  Tennessee.  Tract  Nos. 
XTTMFR-23  through  -41.  to  the  State  of 
Tennessee;  grant  of  a  permanent 
easement  for  state  office  building 
purposes  affecting  .4  acre  of  land  in 
Franklin  County.  Tennessee,  and  grant 
of  a  permanent  easement  for  a  water 
intake  and  pumping  station  affecting  .2 
acre  in  Moore  County.  Tennessee.  Tract 
Nos.  XTTMFR^3B  and  XTTMFR-^4PS; 
and  acquisition  of  2,000  acres  of  land  in 
Franklin  and  Moore  Counties, 
Tennessee,  from  the  State  of  Tennessee. 
Tract  Nos.  TMFR-3409  through  -3518. 

E8.  Grant  of  a  permanent  easement  for 
an  office/operations  building  to  Tellico 
Area  Services  System,  affecting 
approximately  4.7  acres  of  land  on 
Tellico  Reservoir  in  Moiu-oe  County, 
Tennessee.  Tract  No.  XTTELR-41E. 

E9.  Grant  of  a  19-year  term  public 
recreation  easement  to  the  Alabama 
Department  of  Conservation  and  Natural 
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Resources,  affecting  approximately  .2 
acre  of  land  on  Guntersville  Reservoir  in 
Jackson  Coimty,  Alabama,  Tract  No. 
XTGR-170RE. 

ElO.  Public  auction  sale  of 
approximately  2.56  acres  in  Whitfield 
County,  Georgia.  Tract  Nos.  XRSCP-1, 
XRSCP-2,  XRSCP-3.  XRSCP-4.  and 
XRSCP-5. 

Information  Items 

1 .  Approval  of  wholesale  power 
contract  flexibility  options. 

2.  Approval  to  supplement  contract 
with  Page  Clearing  Contractors  for  right- 
of-way  clearing  to  support  new 
transmission  line  construction. 

3.  Approval  of  contract  with 
Universal  Construction  Company,  Inc., 
for  the  construction  of  a  new 
administration  building  at  Browns  Ferry 
Nuclear  Plant. 

4.  Approval  of  membership  and  chair 
appointments  to  the  second-term 
Regional  Resource  Stewardship  Council. 

For  more  information:  Please  call 
TVA  Media  Relations  at  (865)  632-6000, 
Knoxville,  Tennessee.  Information  is 
also  available  at  TVA's  Washington 
Office  (202)  898-2999.  People  who  plan 
to  attend  the  meeting  and  have  special 
needs  should  call  (865)  632-6000. 
Anyone  who  wishes  to  conmient  on  any 
of  the  agenda  in  writing  may  send  their 
comments  to:  TVA  Board  of  Directors, 
Board  Agenda  Comments,  400  West 
Summit  Hill  Drive,  Knoxville, 
Tennessee  37902. 

Dated:  September  3,  2002. 
Maureen  H.  Dunn, 
General  Counsel  and  Secretary. 
[FR  Doc.  02-22849  Filed  9-4-02;  3:52  pm] 
BHJJNG  CODE  8120-OS-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Agency  Information  Collection  Activity 
Under  OMB  Review 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
annoimces  that  the  Information 
Collection  Request  (ICR)  abstracted 
below  has  been  forwarded  to  the  Office 
of  Management  and  Budget  (OMB)  for 
extension  of  the  currently  approved 
collection.  The  ICR  describes  the  natiu'e 
of  the  information  collection  and  the 
expected  burden.  The  Federal  Register 
Notice  with  a  60-day  comment  period 
soliciting  comments  on  the  following 


collection  of  information  was  published 
on  Jime  12,  2002,  page  40373. 
DATES:  Comments  must  be  submitted  on 
or  before  October  7,  2002.  A  comment 
to  OMB  is  most  effective  if  OMB 
receives  it  within  30  days  of 
publication. 

FOR  FURTHER  INFORMATION  CONTACT:  Judy 
Street  on  (202)  267-9895. 
SUPPLEMENTARY  INFORMATION: 

Federal  Aviation  Administration  (FAA) 

Title:  Financial  Responsibility 
Requirements  for  Licensed  Laimch 
Activities. 

Type  of  Request:  Extension  of  a 
currently  approved  collection. 

OMB  Control  Number:  2120-0649. 

Form(s):  NA. 

Affected  Public:  A  total  of  5 
businesses  conducting  reentry 
operations. 

Abstract:  Information  to  be  collected 
supports  the  FAA  in  determining  the 
amount  of  required  liability  insiurance 
for  a  reentry  operator  after  examining 
the  risk  associated  with  a  reentry 
vehicle,  its  operational  capabilities,  and 
its  designed  reentry  site.  The 
information  allows  AST  to  preempt  and 
conflicting  or  inconsistent  requirements 
in  any  agreement  the  licensee  may  have 
previously  entered  into  with  other 
agencies  of  the  United  States  concerning 
access  to  or  use  of  United  States  launch 
property  or  launch  services. 

Estimated  Annual  Burden  Hours:  An 
estimated  1305  hours  annually. 
ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW., 
Washington,  DC  20503,  Attention  FAA 
Desk  Officer. 

Comments  are  invited  on:  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Department, 
including  whether  the  information  will 
have  practical  utility;  the  accuracy  of 
the  Department's  estimates  of  the 
bidden  of  the  proposed  information 
collection;  ways  to  enhance  the  quality, 
utility  and  clarity  of  the  information  to 
be  collected;  and  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

Issued  in  Washington,  DC,  on  August  28, 
2002. 

ludith  D.  Street, 

FAA  Information  Collection  Clearance 

Officer,  Standards  and  Information  Division, 

APF-100. 

(FR  Doc.  02-22754  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
(02-03-U-OO-PUW)  To  Use  Only  the 
Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Pullman-Moscow 
Regional  Airport,  Submitted  by  the  City 
of  Pullman,  Pullman-Moscow  Regional, 
Pullman,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use  PFC  revenue  at 
Pulhnan-Moscow  Regional  Airport 
under  the  provisions  of  49  U-S.C.  40117 
and  Part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Ronton,  Washington  98055-4056 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  Mr.  Robb  Parish, 
Airport  Manager,  at  the  following 
adckess:  Pullman-Moscow  Regional 
Airport,  3200  Airport  Complex  North, 
P.O.  Box  249,  Pullman,  Washington 
99163-0249. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Pullman- 
Moscow  Regional  Airport,  under  section 
158.23  of  part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Ronton,  Washington  98055-^056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-03-U- 
OO-PUW  to  use  PFC  revenue  at 
Pullman-Moscow  Regional  Airport, 
under  the  provisions  of  49  U.S.C.  40117 
and  part  158  of  the  Federal  Aviation 
Regulations  (14  CFR  part  158). 

On  August  12,  2002,  the  FAA 
determined  that  the  application  to  use 
the  revenue  from  a  PFC  submitted  by 
The  City  of  Pullman-Moscow  Regional 
Airport  Pullman,  Washington,  was 
substantially  complete  within  the 


requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  12, 
2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
November  1,  2002. 

Proposed  charge  expiration  date:  May 
1,2004. 

Total  requested  for  use  approval: 
$290,000.00. 

Brief  description  of  proposed  project: 
Purchase  Land  Leased  from  Washington 
State  University;  Purchase  New 
Snowplow;  Rehabilitate  Terminal 
Apron;  Rehabilitate  Runway  5/23; 
Taxiway  Edge  Lighting. 

Class  or  classes  of  air  carriers  that  the 
public  ageiwy  has  requested  not  be 
required  to  collect  PFC's:  Air  taxi/ 
commercial  operators  who  conduct 
operations  in  air  commerce  carrying 
persons  for  compensation  or  hire. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600,  1601  Lind  Avenue, 
SW.,  Suite  315,  Ronton,  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pullman- 
Moscow  Regional  Airport. 

Issued  in  Renton,  Washington,  on  August 
12,  2002. 
David  A.  Field, 

Manager,  Planning.  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 
[FR  Doc.  02-22752  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
(02-04-C-OO-PUW)  To  impose  and 
Use,  the  Revenue  From  a  Passenger 
Facility  Charge  (PFC)  at  Pullman- 
Moscow  Regional  Airport,  Submitted 
by  the  Pullman-Moscow  Regional 
Airport,  Pullman,  WA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 


application  to:  impose  and  use  PFC 
revenue  at  Pullman-Moscow  Regional 
Airport  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  158). 
DATES:  Comments  must  be  received  on 
or  before  October  7,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Brj'ant,  Manager; 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  suite  250, 
Renton,  Washington  98055-4056. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  Mr.  Robb 
Parish,  Airport  Manager,  at  the 
following  address:  3200  Airport 
Complex  North,  PO  Box  249.  Pullman. 
WA  99163-0249. 

Air  Carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  Pullman- 
Moscow  Regional  Airport,  under  section 
158.23  of  Part  158. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
.  Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250. 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-04-C- 
00-PUW  to  impose  and  use  PFC 
revenue  at  Pullman-Moscow  Regional 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  12,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Moscow-Pullman  Regional 
Airport  Name,  Pullman,  Washington 
was  substantially  complete  within  the 
requirements  of  section  158.25  of  part 
158.  The  FAA  will  approve  or 
disapprove  the  application,  in  whole  or 
in  part,  no  later  than  November  12, 
2002. 

The  following  is  a  brief  overview  of 
the  application. 

Level  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date:  May  1, 
2004. 

Proposed  charge  expiration  date: 
January  1,  2005. 

Total  requested  for  use  approval: 
$89,900.00. 

Brief  description  of  proposed  project: 
'  Purchase  Kopf  LLC  property  (for  RPZ); 
Snow  Removal  Equipment  Building 
Expansion;  Security  Upgrades;  Airfield 
Friction  Meter  Device. 


Class  or  classes  of  air  carriers  that  the 
public  agency  has  requested  not  be 
required  to  collect  PFC's:  Air  Taxi/ 
Commercial  Operators  who  conduct 
operations  in  air  commerce  carr>ing 
persons  for  compensation  for  hire. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration. 
Northwest  Mountain  Region.  Airports 
Division,  ANM-600.  1601  Lind  Avenue 
SW..  Suite  315.  Renton.  WA  98055- 
4056. 

In  addition,  any  person  may,  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Pullman- 
Moscow  Regional  Airport. 

Issued  in  Reiilon.  Washington,  on  .'Xugust 
12.2002. 
David  A.  Field. 

Manager.  Planning.  Pmgrnmming  and 
Capacity  Branch.  Xorthwvst  .Mountain 
Region. 
|FR  Dot;.  02-2275.?  Filed  9-.1-02:  8:4.t  <im| 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  Impact  Statement: 
Lincoln  County,  Oregon 

AGENCY:  Federal  Highway 
Administration  (FHWA);  Department  of 
Transportation 
ACTION:  Notice  of  Intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
Environmental  Impact  Statement  (EIS) 
will  be  prepared  for  a  proposed  highway 
improvement  in  Lincoln  County. 
Oregon.  The  proposed  project  is  near 
the  rural  unincorporated  community  of 
Beverlv  Beach.  The  Oregon  Department 
of  Transportation  (ODOT)  and  FHWA 
will  be  analyzing  alternatives  to 
constructing  a  modified  or  replacement 
crossing  of  US  101  over  Spencer  Creek. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anthony  Boesen,  Region  2  Liaison 
Engineer,  Federal  Highway 
Administration,  Equitable  Center.  Suite 
100,  530  Center  Street  NE,  Salem, 
Oregon  97301,  Telephone  (503)  399- 
5749. 

SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  ODOT  and 
the  U.S.  Army  Corps  of  Engineers 
(COE),  will  conduct  technical  studies, 
prepare  a  Draft  EIS  (DEIS),  and  conduct 
a  public  open  house  to  receive 
comments  regarding  the  proposed 
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action  in  accordance  with  the  National 
Environmental  Policy  Act  (NEPA). 

The  proposed  project  is  necessary  to 
maintain  US  101  as  a  functional  state 
lifeline  highway  route.  The  proposed 
project  will  involve  a  replacement 
bridge  crossing  of  Spencer  Creek  on  US 
101  and  construction  of  stable 
approaches  to  the  bridge.  The  original 
Spencer  Creek  bridge,  built  in  1947  and 
located  about  six  miles  north  of 
Newport,  Oregon  has  deteriorated  to  the 
point  that  it  has  been  determined  unsafe 
and  closed  to  traffic.  A  temporary  bridge 
was  constructed  in  1999  immediately 
shoreward  of  the  old  bridge  and  has  a 
design  service  life  of  five  to  eight  years. 
Consequently,  the  existing  Spencer 
Creek  Bridge  across  the  stream  must  be 
replaced.  The  sea  cliffs  and 
embankments  that  support  the  US  101 
approaches  to  the  old  and  temporary 
bridges  are  adjacent  to  the  beach  and  are 
unstable.  They  have  been  substantially 
damaged  from  erosion  caused  by  waves 
attacking  the  sea  cliff.  Landslides  have 
also  damaged  the  existing  highway,  and 
may  pose  hazards  further  inland. 
Consequently,  any  long  term  solution  to 
the  bridge  problem  will  also  need  to 
involve  stabilization  of  roadway 
approaches  to  any  bridge  crossing 
Spencer  Creek  in  order  to  maintain  the 
state  lifeline  highvray  route. 

Possible  Build  Alternatives  that  will 
be  considered  as  the  proposed  project 
develops  will  involve  two  basic 
concepts.  The  first  concept  would 
generally  follow  the  existing  alignment 
of  US  101.  The  second  concept  would 
realign  the  highway  inland  and  away 
from  the  beach.  Depending  on  the 
location  of  the  highway  under  either 
concept,  shoreline  stabilization  may  be 
required.  As  required  by  NEPA.  a  No- 
Build  Alternative  will  be  considered  to 
provide  an  understanding  about  what 
will  happen  if  nothing  is  done  to  solve 
the  problem.  The  DEIS  will  address  the 
No-Build  Alternative  and  one  or  more 
Build  Alternatives. 

While  the  FHWA  will  be  the  lead 
agency  for  preparing  the  EIS,  the  COE 
will  be  a  cooperating  agency.  Under 
section  103  of  the  1962  River  and 
Harbor  Act,  the  COE  has  approved 
funding  for  planning,  engineering  and 
environmental  investigations  for 
shoreline  stabilization  options  that    . 
would  protect  US  101  highway  facilities 
along  the  b'each.  The  COE  is  expected  to 
consider  as  part  of  the  proposed  action 
some  or  all  of  the  following  design 
options — off  shore  breakwater,  terracing 
the  sea  cliff,  sea  cliff  toe  armoring,  and 
beach  nourishment.  Pursuant  to  the 
NEPA,  the  COE's  analysis  of  the 
proposed  action  will  be  incorporated 
into  the  EIS. 


Public  workshops,  meetings,  and  a 
public  open  house  will  be  held  as 
needed  to  identify  an  adequate  range  of 
reasonable  alternatives,  review 
alternatives,  and  aid  in  selection  of  an 
alternative.  Appropriate  notice  to 
interested  parties  will  be  provided  for 
all  public  gatherings  regarding  the 
proposed. 

The  EIS  process  will  combine  COE, 
and  FHWA/ODOT  work  into  one  series 
of  environmental  documents  [e.g., 
technical  reports,  DEIS,  and  Final  EIS). 
In  conjunction  with  the  FHWA's  Record 
of  Decision  for  the  Final  EIS,  the  COE 
will  make  a  determination  regarding  the 
proposed  action  impacts  as  required  by 
NEPA  for  inclusion  into  their  Record  of 
Decision. 

To  ensure  that  the  full  range  of  issues 
related  to  the  proposed  action  are 
addressed  and  potentially  significant 
and  insignificant  issues  identified, 
comments,  and  suggestions  are  invited 
from  all  interested  parties.  Comments  or 
questions  concerning  this  proposed 
action  and  the  EIS  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205,  Highway  Research, 
Planning  and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  intergovernmental  consultation  on 
Federal  Programs  and  activities  apply  to  this 
program.) 

Issued  on:  August  28,  2002. 
Elton  Chang, 

Environmental  Engineer,  Oregon  Division. 
[FR  Doc.  02-22678  Filed  9-5-02;  8:45  am] 
BILLING  COOe  4910-22-M 


DEPARTMErfT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Pipeline  Safety:  Required  Notification 
of  National  Response  Center 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Notice;  issuance  of  advisory 
bulletin. 

summary:  The  Office  of  Pipeline  Safety 
(OPS)  is  issuing  this  advisory  to  owners 
and  operators  of  gas  distribution,  gas 
transmission,  and  hazardous  liquid 
pipeline  systems,  and  liquefied  natural 
gas  (LNG]  facilities.  Owners  and 
operators  should  ensure  that  telephonic 
reports  of  incidents  to  the  National 
Response  Center  (NRC)  are  both  prompt 
and  accurate  and  fully  communicate  the 
estimated  extent  of  the  damages. 
Additional  reports  should  be  made  if 
there  is  a  significant  change  in  an 
estimate  of  the  size  of  the  gas  or  liquid 


release,  the  extent  of  the  damage,  or  the 
niunber  of  deaths  or  injuries. 

OPS  is  issuing  this  advisory  bulletin 
to  ensure  that  the  National 
Transportation  Safety  Board  (NTSB)  and 
the  OPS  are  notified  (via  the  NRC)  when 
the  information  provided  in  the  initial 
telephonic  report  significantly  changes 
due  to  new  information  available  soon 
after  the  initial  report. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Little,  (202)  366-^569;  or  by  e- 
mail,  roger.little@rspa.dot.gov.  This 
document  can  be  viewed  at  the  OPS 
home  page  at  http://ops.dot.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

The  pipeline  safety  regulations 
require  gas  pipeline,  hazardous  liquid 
pipeline,  and  LNG  facility  operators  to 
make  a  telephonic  report  of  a  pipeline 
incident  to  the  NRC  in  Washington,  DC 
at  the  earliest  practicable  opportunity. 
For  the  purposes  of  this  docimient,  the 
term  incident  will  refer  to  either  an 
incident,  an  accident,  a  leak  or  a  spill 
(the  term  differs  in  the  regulations 
depending  on  whether  the  release 
involves  gas,  hazardous  liquid  or  LNG). 
The  information  required  to  be  reported 
includes  the  name.of  the  operator,  the 
name  and  telephone  number  of  the 
person  making  the  report,  the  location 
of  the  incident,  the  number  of  fatalities 
and  injuries,  and  all  other  relevant 
significant  facts.  (49  CFR  191.5, 
193.2011,  and  195.52.) 

Because  an  operator  is  required  to 
make  a  telephonic  report  at  the  earliest 
practicable  moment  following 
discovery,  an  operator  normally 
provides  the  first  telephonic  notification 
one  to  two  hours  after  it  discovers  an 
incident  on  its  pipeline.  Additional 
information  on  the  nature,  cause,  and 
extent  of  the  damage  usually  becomes  " 
available  as  emergency  response 
proceeds.  If  this  additional  information 
leads  to  a  significant  change  (greater  or 
lesser)  in  the  estimated  amoimt  of 
product  released,  the  estimated  number 
of  fatalities  and  injuries,  the  extent  of 
environmental  damage,  or  the  extent  of 
property  damage,  the  operator  should 
make  an  additional  telephonic  report  to 
the  NRC.  OPS  considers  a  significant 
change  to  include  any  of  the  following: 

1.  An  increase  or  decrease  in  the 
number  of  previously  reported  injuries 
or  fatalities; 

2.  A  revised  estimate  of  the  product 
release  amount  that  is  at  least  10  times 
greater  than  the  amount  reported;  for 
example,  the  initial  reported  amoimt  of 
product  released  was  300  barrels  and 
the  revised  estimated  amount  is  3,000 
barrels; 


3.  A  revised  estimate  of  the  property 
damage  that  is  at  least  10  times  greater 
than  the  reported  property  damage 
estimate;  for  example,  the  initial 
reported  amount  of  damage  was  100,000 
dollars  and  the  revised  estimate  is 
1,000,000  dollars. 

Often  when  the  telephonic  report  is 
made,  early  information  on  an  incident 
is  incomplete.  Sometimes,  new 
information  changes  the  understanding 
of  the  severity  or  nature  of  the  incident. 
Although  the  telephonic  reporting 
regulations  do  not  state  that  multiple 
reports  are  required,  the  nature  and 
timing  of  emergency  response  are 
dependent  on  the  information  reported 
to  the  NRC.  It  is  critical  that  an  operator 
provide  accurate  information  on  the 
extent  of  the  incident.  Therefore,  OPS 
expects  an  operator  to  provide 
significant  update  information  during 
the  emergency  response  phase.  For 
natiiral  gas  or  LNG  events,  the  initial 
emergency  response  phase  usually  ends 
between  24  and  48  hours  following  an 
incident.  For  hazardous  liquid  events, 
the  initial  emergency  response  phase 
may  last  several  days  as  spill  clean-up 
continues.  Once  the  emergency 
response  phase  is  complete,  OPS  does 
not  expect  an  operator  to  continue  to 
update  the  NRC  throughout  long-term 
recovery  or  remedial  action  activities. 

Some  hazeu'dous  liquid  operators  do 
not  provide  an  estimated  product 
release  amount  when  reporting  an 
incident  to  the  NRC.  OPS  recognizes  the 
difficulty  in  estimating  spill  amounts, 
especially  if  the  release  is  underground 
or  into  water.  However,  OPS's  and 
NTSB's  response  to  the  incident  may 
depend  on  the  reported  spill  size.  OPS 
and  NTSB  may  not  investigate  a  ten 
barrel  spill  and  may  perform  an  onsite 
investigation  of  a  20,000  barrel  spill.  To 
get  this  critical  information,  OPS  is 
asking  the  NRC  to  request  operators  to 
provide  an  estimate  of  the  spill  amount. 
If  an  estimated  amount  is  not  provided, 
NRC  assumes,  for  emergency 
notification  and  response  purposes,  that 
a  major  spill  has  occurred.  Therefore,  if 
the  operator  does  not  provide  a  spill 
estimate,  NRC  will  enter  a  default  spill 
estimate  of  1,000  barrels.  OPS  will  be 
notified  of  all  spills  over  500  barrels  and 
any  spill  over  100  barrels  that  impacts 
water. 

In  providing  information  on 
significant  changes  from  the  original 
telephonic  report,  operators  need  to  be 
aware  that  the  NRC  does  not  update  a 
prior  report,  but,  instead,  accepts 
additional  reports.  An  operator  should 
tell  the  NRC  representative  if  a  previous 
report  was  filed  for  the  incident  and 
provide  the  NRC  Report  Number  of  the 
original  telephonic. 


n.  Advisory  Bulletin  (ADB-02-04) 

To:  Owners  and  Operators  of  Gas 

Distribution,  Gas  Transmission,  and 
Hazardous  Liquid  Pipelines,  and 
LNG  Facilities 

Subject:  Telephonic  Notification  to  NRC 

Purpose:  To  advise  owners  and 
operators  of  gas  distribution,  gas 
transmission,  and  haaardous  liquid 
pipeline  systems  and  LNG  facilities  of 
the  need  to  promptly  contact  the  NRC 
after  a  pipeline  incident  is  discovered 
and  to  file  additional  telephonic  reports 
if  there  are  significant  changes  in  the 
number  of  fatalities  or  injuries,  product 
release  estimates  or  the  extent  of 
damages. 

Advisory:  Owners  and  operators  of  gas 
and  hazardous  liquid  pipelines  and 
LNG  facilities  are  reminded  that  the 
pipeline  safety  regulations  require 
operators  to  make  a  telephonic  report  of 
an  incident  to  the  NRC  in  Washington, 
DC  at  the  earliest  practicable 
opportunity,  usually  one  to  two  hours 
after  discovering  the  incident.  The 
information  required  to  be  reported 
includes  the  name  of  the  operator,  the 
name  and  telephone  number  of  the 
person  making  the  report,  the  location 
of  the  incident,  the  number  of  fatalities 
and  injuries,  and  all  other  significant 
facts  that  are  relevant  to  the  cause  of  the 
incident  or  extent  of  the  damages.  (49 
CFR  191.5,  193.2011,  and  195.52.) 

If,  during  the  emergency  response 
period,  additional  information  about  the 
incident  becomes  available  that  shows  a 
significant  change  in  the  number  of 
fatalities  and  injuries;  product  release 
estimate,  or  the  extent  of  property 
damage,  an  additional  report  to  the  NRC 
will  be  necessary.  Although  the 
regulation  does  not  state  that  additional 
revised  reports  are  required,  it  is 
important  for  emergency  response 
purposes  that  the  NRC  be  given  accurate 
information  on  the  extent  of  the 
incident. 

The  NRC  will  accept  additional 
reports,  but  will  not  update  a  previous 
report.  Therefore,  operators  should  file 
an  additional  report(s)  when 
circumstances  and  estimates  change 
significantly.  An  operator  should 
provide  an  estimate  of  the  damage  in  the 
initial  report  and  in  any  subsequent 
report.  The  operator  should  include  the 
NRC  Report  Number  of  the  initial  report 
when  making  a  subsequent  report.  If  an 
operator  reports  that  a  damage  estimate 
is  unknown  or  unavailable,  the  NRC 
will  assume  that  a  major  spill  has  taken 
place  for  emergency  notification  and 
response  purposes. 


Issued  in  Washington,  DC.  on  August  30. 
2002. 

lames  K.  O'Steen, 

Deputy  Associate  Administrator  for  Pipeline 
Safety. 

[FR  Doc.  02-22734  Filed  9-5-02:  8:45  am) 
BILUNG  COOE  4nO-«0-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

President's  Task  Force  To  Improve 
Health  Care  Delivery  for  Our  Natkxi's 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  President's  Task 
Force  to  Improve  Health  Care  deliven,- 
for  Our  Nation's  Veterans  is  scheduled 
for  Wednesday,  September  11.  2002. 
beginning  at  9  a.m.  and  adjourning  at 
4:45  p.m.  and  Thursday.  September  12, 
2002,  beginning  at  9  a.m.  and 
adjourning  at  1  p.m.  The  September  11 
session  will  be  held  in  the  Horizon 
Ballroom  of  the  Ronald  Reagan  Building 
International  Trade  Center,  1300 
Pennsylvania  Avenue.  NW.,  Washington 
DC.  The  September  12  session  will  be 
held  in  the  Washington  Ballroom  of  the 
Radisson  Hotel  Old  Town,  901  North 
Fairfax  Street,  Alexandria,  VA.  Both 
sessions  are  open  to  the  public. 

The  purpose  of  the  President's  Task 
Force  to  Improve  Health  Care  Delivery 
for  Our  Nation's  Veterans  is  to: 

(a)  Identify  ways  to  improve  benefits 
and  services  for  Department  of  Veterans 
Affairs  (VA)  beneficiaries  and 
Department  of  Defense  (DoD)  militar>' 
retirees  who  are  also  eligible  for  benefits 
from  VA,  through  better  coordination  of 
the  activities  of  the  two  departments; 

(b)  Identify  opportunities  to  remove 
barriers  that  impede  VA  and  DoD 
coordination,  including  budgeting 
processes,  timely  billing,  cost 
accounting,  information  technology,  and 
reimbursement;  and 

(c)  Identify  opportunities  through 
partnership  between  VA  and  DoD,  to 
maximize  the  use  of  resources  and 
infrastructure,  including  buildings, 
information  technolog>'  and  data  sharing 
systems,  procurement  of  supplies, 
equipment  and  services. 

On  the  morning  of  September  1 1 .  the 
President's  Task  Force  will  receive 
presentations  by  and  have  discussions 
with  Dr.  Robert  H.  Roswell,  Under 
Secretary  for  Health,  Department  of 
Veterans  Affairs.  For  the  remainder  of 
the  day,  staff  consultants  will  lead  a 
discussion  of  major  themes  and  issues 
to  be  addressed  in  the  Final  Report  of 
the  President's  Task  Force. 
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On  September  12,  the  President's 
Task  Force  will  receive  a  presentation 
by  and  have  discussions  with  Mr. 
Thomas  A.  Scully,  Administrator. 
Centers  for  Medicare  and  Medicaid 
Services,  and  Mr.  John  G.  Clarkson,  MD, 
Dean,  University  of  Miami  Medical 
School,  representing  the  Association  of 
American  Medical  Colleges. 

Interested  parties  can  provide  written 
comments  to  Mr.  Dan  Amon, 
Communications  Director,  President's 
Task  Force  to  Improve  Health  Care 
Delivery  for  Our  Nation's  Veterans,  1401 
Wilson  Boulevard,  4th  Floor,  Arlington, 
Virginia,  22209. 

Dated:  August  27,  2002. 

By  Direction  of  the  Secretary: 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-22726  Filed  9-5-02;  8:45  am) 
BILUNG  CODE  8320-01-M 
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DEPARTMENT  OF  VETERANS 
AFFAIRS 

Special  Medical  Advisory  Group, 
Notice  of  Meeting 

As  required  by  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Veterans  Affairs  (VA)  gives  notice  that 
the  Special  Medical  Advisory  Group  has 
scheduled  a  meeting  on  Wednesday, 
September  25,  2002.  The  meeting  will 
convene  at  9  a.m.  and  end  at  2  p.m.  The 
meeting  will  be  held  at  VA  Central 
Office,  810  Vermont  Avenue,  NW., 
Room  830,  Washington,  DC.  The 
purpose  of  the  meeting  is  to  advise  the 
Secretary  and  Under  Secretary  for 
Health  relative  to  the  care  and  treatment 
of  disabled  veterans  and  other  matters 
pertinent  to  the  Department's  Veterans 
Health  Administration. 


The  agenda  for  the  meeting  will 
include:  an  update  on  Enrollment; 
Budget;  Long  Term  Care;  Tertiary  and 
Specialized  Care;  Waiting  Times; 
Workforce  needs;  and  Capital  Asset 
Realignment  for  Enhance  services 
program. 

All  sessions  will  be  open  to  the 
public.  Those  wishing  to  attend  should 
contact  Ms.  Celestine  Brockington, 
Office  of  the  Under  Secretary  for  Health 
(lOA),  Department  of  Veterans  Affsiirs. 
Her  phone  number  is  (202)  273-5860. 

Dated:  August  26,  2002. 

By  Direction  of  the  Secretary: 
Nora  E.  Egan, 

Committee  Management  Officer. 
(FR  Doc.  02-22725  Filed  9-5-02;  8:45  am] 
BILUNG  CODE  8320-01-M 
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OFHCE  OF  GOVERNMENT  ETHICS 

issuance  and  Revocation  of  Temporary 
Post-Employment  Waiver 

Correction 

In  notice  document  02-22204 
beginning  on  page  55844  in  the  issue  of 
Friday,  August  30,  2002,  make  the 
following  correction: 

On  page  55844,  in  the  EFFECTIVE  DATE: 
section,  "October  29,  2002"  should  read 
"November  29,  2002". 

[FR  Doc.  C2-22204  Filed  9-5-02;  8:45  am] 
BILLING  CODE  1505-01-O 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Publication  of  OIG  Special  Advisory 
Bulletin  on  Offering  Gifts  and  Other 
Inducements  to  Beneficiaries 

Correction 

In  notice  document  02-22124 
beginning  on  page  55855  in  the  issue  of 


Friday,  August  30,  2002,  make  the 
following  correction: 

On  page  55858,  in  the  first  column,  in 
the  fourth  full  paragraph,  in  the  second 
line  from  the  bottom,  the  web  address 
"http://oig.hhs.gov/aclvopn/index.htm." 
should  read  "http://oig.hhs.gov/fraud/ 
advisoryopinions.html". 

[FR  Doc.  C2-22124  Filed  9-5-02;  8:45  am] 
BILUNG  COOE  1505-01-0 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[RelMse  No.  34-46376;  File  No.  SR-NASD- 
99-04 

Seif-Reguiatory  Organizations;  Order 
Approving  Proposed  Rule  Cliange  and 
Notice  of  Filing  and  Order  Granting 
Accelerated  Approval  to  Amendment 
No.  2  to  tlie  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  inc.  Relating  to  MIcrocap 
InHlatlve-RecommeiKiation  Rule 

Correction 

In  notice  document  02-21651 
beginning  on  page  54832  in  the  issue  of 
Monday,  August  26,  2002,  make  the 
following  correction: 

On  page  54835,  in  the  second  column, 
in  section  V.  Solicitation  of  Comments, 
in  the  last  two  lines,  "[insert  date  21 
days  from  date  of  publication]"  should 
read  "September  16,  2002". 

[FR  Doc.  C2-21651  Filed  9-5-02;  8:45  am] 

BILUNG  CODE  1505-01-0 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Dockat  No.  02-ACE-71 

Proposed  Modification  of  Class  D 
Airspace;  Krtob  Noster,  Whiteman 
AFB,  MO;  and  Modification  of  Class  E 
Airspace;  Knob  Noster,  Whtteman 
AFB.  MO 

Correcfion 

In  proposed  rule  document  02-21136 
beginning  on  page  55180  in  the  issue  of 
Wednesday,  August  28,  2002  make  the 
following  correction: 

§71.1    [Corractad] 

On  page  55181,  in  the  second  column, 
in  §  71.1,  under  the  heading  ACE  MO 
E2  Knob  Noster,  MO  (Revised],  in  the 

sixth  line,  "long.  93°  34'  231"  W.)" 
should  read  "long.  93°  34'  21"  W.)". 

[FR  Doc.  02-21136  Filed  9-5-02;  8:45  am] 
BILUNG  COOE  1506-01-O 
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DEPARTMErfT  OF  LABOR 

Employment  and  Training 
Administration 

Worlcforce  Security  Programs: 
Unemployment  insurance  Program 
Letter  Interpreting  Federal  Law 

The  Employment  and  Training 
Administration  interprets  federal  law 
requirements  pertaining  to 
unemployment  compensation  (UC). 
These  interpretations  are  issued  in 
Unemployment  Insurance  Program 
Letters  (UIPLs)  to  State  Workforce 
Agencies.  The  UIPL  described  below  is 
published  in  the  Federal  Register  in 
order  to  inform  the  public. 

UIPL  No.  30-02 

UIPL  No.  30-02  and  its  attachment 
provides  the  states  with  the 
requirements  of  the  Temporary 
Extended  Unemployment  Compensation 
(TEUC)  Act  of  2002  as  operating 
instructions  and  responses  to  questions 
raised  pertaining  to  the  TEUC  program. 
With  minor  clarifying  modifications  to 
the  instructions,  this  document 
consolidates  the  previous  instructions  to 
states  for  the  treatment  of  claims  filed 
under  the  TEUC  program. 

Dated:  August  26.  2002. 
Emily  Stover  DeRocco, 

Assistant  Secretary. 

Employment  and  Training 
Administration,  Advisory  System,  U.  S. 
Department  of  Labor,  Washington,  DC 
20210 

Classification:  OWS. 

Correspondence  Symbol:  OIS/DUO. 

Date:  July  5.  2002 

Advisory:  Unemployment  Insurance 
Program  Letter  No.  30-02. 

To:  All  State  Workforce  Agencies. 

From:  Grace  A.  Kilbane, 
Administrator,  Office  of  Workforce 
Secxirity. 

Subject:  Temporary  Extended 
Unemplojmient  Compensation  (TEUC) 
Act  of  2002. 

1.  Purpose.  To  provide  State 
Workforce  Agencies  (SWAs)  with  a 
consolidated  docimient  of  the 
instructions  for  implementing  and 
operating  the  TEUC  program,  including 
fiscal  and  reporting  instructions  and  to 
clarify  certain  matters. 

2.  References.  Title  II  of  the  Job 
Creation  and  Worker  Assistance  Act  of 
2002  (The  Temporary  Extended 
Unemployment  Compensation  Act  of 
2002),  Public  Law  107-147,  signed  by 
the  President  on  March  9,  2002;  section 
205  of  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970,  as  amended;  section  233  of  the 


Trade  Act  of  1974;  20  CFR  part  615;  ET 
Handbook  No.  401;  ET  Handbook  No. 
410. 

3.  Summary.  The  TEUC  program 
provides  up  to  13  weeks  of  100  percent 
federally  financed  benefits  in  all  states 
and  up  to  an  additional  13  weeks  in 
states  that  are  in  an  Extended  Benefit 
(EB)  period  or  would  be  in  an  EB  period 
using  a  4%  insured  unemployment  rate 
trigger. 

TEUC  is  payable  to  individuals  who 
(1)  filed  an  initial  (new  or  additional) 
claim  that  was  effective  during  or  after 
the  week  of  March  15,  2001;  and  (2) 
have  exhausted  regular  benefits  or  have 
no  benefit  rights  due  to  expiration  of  a 
benefit  year  ending  during  or  after  the 
week  of  March  15,  2001;  and  (3)  have 
no  rights  to  regular  or  extended  benefits 
under  any  state  or  federal  law;  and  (4) 
are  not  receiving  benefits  under 
Canadian  law. 

Rescissions:  UIPL  17-02;  UIPL  17-02, 
Change  1;  UIPL  18-02;  UEPL  18-02, 
Change  1. 

Expiration  Date:  Continuing. 

However,  the  Governor  of  a  state  may 
elect  to  pay  TEUC  in  lieu  of  Extended 
Benefits. 

In  general,  in  order  to  qualify  for 
TEUC,  individuals  must  have  had 
employment  of  20  weeks  of  work,  or  the 
equivalent  in  wages,  in  their  base 
periods.  Continuing  eligibility  is 
determined  under  the  requirements  of 
the  state  law. 

TEUC  is  administered  through 
voluntary  agreements  between  states 
and  the  Department  of  Labor.  TEUC  is 
payable  in  a  state  the  week  following 
the  week  in  which  an  agreement  is 
signed.  The  first  week  for  which 
benefits  may  be  paid  is  the  week 
beginning  March  10,  2002.  The  last 
week  for  which  benefits  are  payable  is 
the  week  ending  December  28,  2002 
(December  29,  2002  for  New  York). 

SWAs  are  required  to  submit  a 
separate  financial  status  report 
(Standard  Form  269)  for  administrative 
grants  and  costs  associated  with  the 
Temporary  Extended  Unemplojmient 
Compensation  (TEUC)  program. 

4.  Policy.  This  docimient  furnishes 
information  about  the  TEUC  program 
and  provides  the  Department's 
interpretation  of  the  TEUC  Act.  It  also 
sets  forth  operating  instructions  of  the 
Department  of  Labor  to  guide  states  in 
implementing  and  administering  the 
TEUC  program. 

The  instructions  in  this  document  are 
issued  to  the  states  and  cooperating 
state  agencies  as  guidance  provided  by 
the  Department  of  Labor  in  its  role  as 
the  principal  in  the  TEUC  program.  As 
agents  of  the  United  States,  the  states 
and  cooperating  state  agencies  may  not 


vary  from  the  operating  instructions  in 
the  document  without  the  prior 
approval  of  the  Department.  The 
interpretations,  policies,  and  procedures 
issued  in  this  document  supercede 
those  previously  issued  as  UIPL  17-02, 
UIPL  17-02,  Change  1,  UIPL  18-02  and 
UIPL  18-02,  Change  1. 

5.  Summary  of  Changes.  This 
document  contains  the  following 
changes  to  previously  issued 
procedures: 

— In  section  I,  the  last  sentence  of 
Section  206(c)(1)  is  corrected  to 
include  the  50  percent  limitation  on 
offsets. 

— Section  II,  the  definition  of 
"applicable  benefit  year"  has  been 
clarified. 

— Section  IV.2(d)  is  changed  to  delete 
the  requirement  for  the  issuance  of  a 
Report  of  Determination  of  a 
Combined-  Wage  Claim  (CWC),  TC- 
IB5  and  quarterly  CWC  benefit 
charging  to  the  transferring  state. 
States  were  previously  notified  of  this 
change  in  the  Question  and  Answers. 

— Section  IV.6.  is  changed  to  clarify  the 
distinction  between  the  application  of 
state  law  provision?  for  waiver  of  an 
overpayment  and  the  application  of 
the  provisions  of  the  optional  TEUC 
waiver,  and  to  clarify  the  optional 
TEUC  waiver  requirements. 

— Section  VI.4  is  changed  to  reflect  the 
Office  of  Management  and  Budget's 
(OMB)  approval  of  the  TEUC 
reporting  instructions. 

— Several  Questions  and  Answers  are 
modified  to  reflect  the  correct 
procedural  reference  only  and  one 
question  and  answer  added  pertaining 
to  Additional  Trade  Readjustment 
Assistance  benefits. 

6.  Action  Required.  Administrators 
are  requested  to  provide  this 
information  and  instructions  to  the 
appropriate  staff. 

7.  Inquiries.  Direct  questions  to  the 
appropriate  Regional  Office. 

8.  Attachment.  Implementing  and 
Operating  Instructions  for  the  TEUC 
Program 
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Section  I— Title  11  of  Public  Law  107-147 
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2.  Additional  Compensation 
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4.  Applicable  Benefit  Year 
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6.  Applicable  State  Law 
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TEUC 
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TEUC  Claimants 
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Eligibility  for  TEUC 

(1)  Trade  Readjustment  Allowances  (TRA) 

(2)  Disaster  Unemployment  Assistance  (DUA) 

6.  Establishment  of  TEUC  Account 

a.  TEUC  Maximum  Benefit  Amount 

b.  TEUC  Second  Tier  (TEUC-X) 

(2)  Changes  in  an  Individual's  TEUC  Account 

7.  TEUC  Weekly  Benefit  Amount 

a.  Total  Unemployment 

b.  Partial  and  Part-Total  Unemployment 

8.  Record  Maintenance  and  Disposal  of 
Records 

a.  Record  Maintenance 

b.  Disposal  of  Records 

9.  Disclosure  of  Information 

10.  Inviolate  Rights  to  TEUC 

Section  IV— Processing  Claims  for  TEUC 

1.  Applicability  of  State  Law  Provisions 

2.  Claims  for  TEUC 

a.  Intrastate  Initial  Claims 

b.  Interstate  Initial  Claims 

c.  Intrastate  and  Interstate  Weeks  Claimed 

d.  Combined  Wage  Claims 

(1)  Report  of  Determination  of  Combined- 
Wage  Claim,  TC-IB5 

(2)  Charging  of  TEUC  to  Transferring  State 

3.  Secretary's  Standard 

4.  Determination  of  Entitlement:  Notices  to 
Individual 

a.  Determination  of  Initial  Claim 

b.  Determination  of  Weekly  Claims 

c.  Redeterminations 

d.  Notices  to  Individual 

e.  Promptness 

f.  Secretary's  Determination  Standard 

5.  Appeal  and  Hearing 

a.  Applicable  State  Law 

b.  Rights  of  Appeal  and  Fair  Hearing 

c.  Promptness  of  Appeals  Decisions 

6.  Fraud  and  Overpayment 

a.  Fraudulent  Claiming  of  TEUC 

b.  Overpayments 


(1)  Application  of  State  Waiver  Provision 

(2)  Optional  TEUC  Waiver 

(3)  Recovery  of  Overpayments 

Section  V — Fiscal  Instructions 

1.  Payments  to  States 

a.  Requesting  TEUC  Benefit  Funds 

b.  TEUC  Administrative  Funds 

2.  TEUC  Reporting  Instructions 

a.  Obligational  Authority 

b.  Administrative  Fund  Accounting 

c.  Time  Distribution 

d.  Accounting  for  TEUC  Payments  (Benefits) 

3.  Drawdown  Instructions  for  TEUC 
a.  Processing  Refunds 
Section  VI— Reporting  Instructions 

1.  General 

2.  Data  Items  to  be  Reported 

a.  ETA  207 

b.  ETA  218 

c.  ETA  227 

d.  ETA  5130 

e.  ETA  5159 

f.  ETA  2112 

g.  ETA  539 
h.  UI-3  Worksheet 

3.  Notification  of  a  Regular  EB  Trigger  Under 
EUCA 

4.  OMB  Approval 
Section  VII — Questions  and  Answers 

1.  Administrative 

2.  Claimants  Potentially  Eligible  for  TEUC 

3.  Applicable  Benefit  Year  for  TEUC 
Purposes 

4.  Monetary  Eligibility 

5.  Base  Period  Employment  Requirement 

6.  Seasonal  Pitivisions/Between  Terms 
Denial 

7.  TEUC-X  Period  Trigger 

8.  Work  Search/Job  Service  Registration 
Requirements 

9.  Adjudication  of  Issues  Arising  Subsequent 
to  Exhaustion 

10.  TEUC  Benefit  Intercept 

11.  Overpayments 

12.  Short-Time  Compensation  Program 

13.  Extensions  for  Approved  Training 

14.  Self-Employment  Assistance 

15.  TEUC  Effect  on  Trade  Readjustment 
Assistance  (TRA) 

16.  Reporting  Requirements 

17.  Interstate  Benefits/Combined  Wage/ICON 
Applications 

IB.  Claims  Filed  by  Aliens 

19.  Application  of  Worker  Profiling  and 
Reemployment  Services  (WPRS)  to  TEUC 
Individuals 

20.  TEUC  Eligibility  for  Individual  Filing 
From  Canada 

21.  TEUC  and  Benefit  Accuracy 
Measurement  (BAM)  Sampling 

Introduction 

Title  II  of  Public  Law  107-147  is 
short-titled  the  "Temporary  Extended 
Unemployment  Compensation  Act  of 
2002"  and  is  referenced  throughout  this 
publication  as  the  "Act." 

The  Act  creates  a  federally  funded 
benefit  extension,  called  Temporary 
Extended  Unemployment  Compensation 
(TEUC),  which  provides  up  to  26  weeks 
of  benefits  to  exhaustees,  as  defined, 


who  otherwise  meet  the  requirements  of 
the  Act. 

Throughout  these  instructions  various 
references  are  made  to  state  laws 
pertaining  to  the  payment  of  regular 
benefits  by  using  such  phrases  as  "in 
accordance  with"  or  "as  required  by"  or 
similar  phrasing.  In  all  cases  such 
phrasing  means  law  provisions  as  they 
apply  to  the  determination  and  payment 
of  regular  benefits. 

These  instructions  reference  sections 
of  the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970  by  using  such  phrases  as  "in 
accordance  with"  or  "as  required  by"  or 
similar  phrasing.  In  all  cases  such 
phrasing  mean  state  law  provisions  that 
are  "in  accordance  with"  or  "as 
required  by"  the  specific  provisions  of 
the  Federal-State  Extended 
Unemployment  Compensation  Act  of 
1970,  as  implemented  by  20  CFR  part 
615. 

Section  I— Title  II  of  Public  Law  107- 
147 

Title  II  of  Pub.  L.  107-147  may  be 
found  at  http://www.access.gpo.gov. 

Section  II — ^Definition  of  Terms  Used 
Throughout  This  Document 

This  section  contains  the  definitions 
of  terms  used  throughout  this 
docimient.  To  the  extent  possible,  these 
definitions  follow  the  EB  regulations 
found  at  20  CFR  615.2  as  required  by 
section  207  of  the  Act  regarding  these 
terms  listed  there.  References  to  5  U.S.C. 
Chapter  85  are  to  the  UCFE/UCX  law. 

1.  "Act"  means  the  Temporary 
Unemployment  Compensation  Act  of 
2001,  Title  VII,  Public  Law  107-147. 

2.  "Additional  Compensation"  means 
compensation  totally  financed  by  a  state 
under  its  law  by  reason  of  conditions  of 
high  imemployment  or  by  reason  of 
other  special  factors,  and  when  so 
payable  includes  compensation  payable 
pursuant  to  5  U.S.C.  Chapter  85. 

3.  "Agreement"  means  the  agreement 
entered  into  pursuant  to  the  Act 
between  a  state  and  the  Department  of 
Labor,  under  which  the  state  agency 
makes  payments  of  TEUC  in  accordance 
with  the  Act  as  interpreted  by  the 
Secretary  or  the  Department, of  Labor  as 
set  forth  in  these  instructions  or  other 
instructions  issued  by  the  Department. 

4.  "Applicable  Benefit  Year"  means, 
the  current  benefit  year,  with  respect  to 
an  individual  with  an  unexpired  benefit 
year  only  in  the  state  in  which  an  initial 
claim  for  TEUC  is  filed.  In  any  other 
case,  when  the  individual  has 
unexpired  or  expired  benefit  year(s)  in 
more  than  one  state,  the  applicable 
benefit  year  is  the  individual's  most 
recent  benefit  year  ending  during  or 
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after  the  week  of  March  15,  2001.  The 
most  recent  benefit  year,  for  an 
individual  who  has  benefit  years  ending 
during  or  after  the  week  of  March  15, 
2001,  in  more  than  one  state,  is  the 
benefit  year  with  the  latest  ending  date 
or,  if  such  benefit  years  have  the  same 
ending  date,  the  benefit  year  in  which 
the  latest  continued  claim  for  regular 
compensation  was  filed. 

5.  "Applicable  State"  means,  with 
respect  to  an  individual,  the  state  with 
respect  to  which  the  individual  is  an 
exhaustee  for  TEUC  purposes,  and,  in 
the  case  of  a  combined  wage  claim  for 
regular  compensation,  the  term  means 
the  "paying  State"  for  such  claim  as 
defined  in  20  CFR  616.6(e). 

6.  "Applicable  State  Law"  means  the 
state  law  of  the  state  which  is  the 
applicable  state  for  an  individual. 

7.  "Base  Period"  means,  with  respect 
to  an  individual,  the  base  period  as 
determined  under  the  applicable  state 
law  for  the  individual's  applicable 
benefit  year. 

8.  "Benefit  Year"  means,  with  respect 
to  an  individual,  the  benefit  year  as 
defined  in  the  applicable  state  law. 

9.  "Compensation"  means  cash 
benefits  (including  dependents' 
allowances)  payable  to  individuals  with 
respect  to  their  unemployment,  and 
includes  regular  compensation, 
additional  compensation,  extended 
compensation  and  TEUC  as  defined  in 
this  section. 

10.  "Extended  Compensation"  means 
the  extended  imemployment 
compensation  payable  to  an  individual 
for  weeks  of  unemployment  which 
begin  in  an  extended  benefit  period, 
under  those  provisions  of  a  state  law 
which  satisfy  the  requirements  of  the 
Federal-State  Extended  Unemployment 
Compensation  Act  of  1970,  and,  when 
so  payable,  includes  compensation 
payable  pursuant  to  5  U.S.C.  Chapter  85, 
but  does  not  include  regular 
compensation  or  additional 
compensation.  Extended  compensation 
is  referred  to  as  Extended  Benefits  or 
EB. 

11.  "Regular  Compensation"  means 
compensation  payable  to  an  individual 
under  any  state  law,  and,  when  so 
payable,  includes  compensation  payable 
pursuant  to  5  U.S.C.  Chapter  85,  but 
does  not  include  extended 
compensation  or  additional 
compensation. 

12.  "Secretary"  means  the  Secretary 
of  Labor  of  the  United  States. 

13.  "State"  means  the  States  of  the 
United  States,  the  District  of  Columbia, 
the  Commonwealth  of  Puerto  Rico,  and 
the  Virgin  Islands. 

14.  "State  Agency"  means  the 
Employment  Security  Agency  (currently 


referred  to  as  the  State  Workforce 
Agency)  of  a  state  which  administers  the 
state  law. 

15.  "State  Law"  means  the 
unemployment  compensation  law  of  a 
state  approved  by  the  Secretary  under 
section  3304(a)  of  the  Internal  Revenue 
Code  of  1954  (26  U.S.C.  3304(a)). 

16.  "Temporary  Extended 
Unemployment  Compensation"  means 
the  extended  compensation  payable 
under  the  Act,  and  which  is  referred  to 
as  TEUC.  TEUC  first  tier,  TEUC  second 
tier  (TEUC-X). 

17.  "TEUC  First  Tier"  means  the 
amount  of  TEUC  benefit  payable  to  an 
individual  based  on  a  determination  of 
entitlement  under  the  requirements  of 
section  203(b)(1)  of  the  Act. 

18.  "TEUC  Second  Tier"  means  the 
amount  of  TEUC  benefit  payable  to  an 
individual  based  on  a  determination  of 
entitlement  under  the  requirements  of 
section  203(c)  of  the  Act  and  is 
synonymous  with  TEUC-X. 

19.  "Week"  means,  for  purposes  of 
eligibility  for  and  benefit  payments 
under  this  Act,  a  week  as  defined  in  the 
applicable  state  law. 

20.  "Week  of  Unemployment"  means 
a  week  of  total,  part-total,  or  partial 
unemployment  as  defined  in  the 
applicable  state  law,  which  shall  be 
applied  in  the  same  manner  to  the  same 
extent  to  claims  filed  under  the 
requirements  of  this  Act. 

Section  ED — Implementing  the 
Requirements  of  the  Act 

1.  Beginning  and  Ending  of  the  TEUC 
Program  in  a  State.  TEUC  is  payable  in 
a  state  beginning  with  the  first  week 
which  begins  after  the  date  an 
Agreement  is  signed  between  the  state 
and  the  Department  of  Labor.  The  last 
week  of  TEUC  payable  is  the  last  week 
ending  prior  to  January  1,  2003. 

States  may  terminate  the  TEUC 
agreement  upon  30  days  written  notice. 
The  TEUC  period  will  end  in  a  state  30 
days  from  the  date  the  state  notifies  the 
Secretary  of  its  election  to  terminate  the 
TEUC  program.  No  TEUC  will  be 
payable  for  weeks  which  begin  after  the 
date  the  termination  of  the  agreement  is 
effective.  However,  TEUC  is  payable  for 
weeks  of  unemployment  up  to  such 
termination  date.  "The  agreement  may 
also  be  terminated  by  the  Secretary,  as 
provided  in  the  agreement. 

2.  Notifications. 

a.  Identification  and  Notification  of 
Potentially  Eligible  Claimants.  The  state 
will  identify  individuals  who  are 
potentially  eligible  for  TEUC,  and 
provide  each  such  individual  with 
appropriate  written  notification  of  his/ 
her  potential  entitlement  to  TEUC. 


A  potentially  eligible  claimant  is  any 
claimant  who  has  a  benefit  year  that 
ends  diu-ing  or  after  the  week  of  March 
15,  2001,  and  has  received  all  regular 
compensation  payable  based  on 
employment  and/or  wages  during  the 
applicable  base  period,  or  whose  rights 
to  regular  compensation  have  been 
terminated  by  reason  of  the  expiration 
of  the  benefit  year  with  respect  to  which 
such  rights  existed. 

(1)  Interstate  Claims.  TEUC  is  payable 
to  individuals  filing  under  the  Interstate 
Benefit  Payment  Plan  (IBPP)  in  the  same 
manner  and  to  the  same  extent  that 
benefits  are  payable  to  intrastate 
claimants  without  regard  to  whether  or 
not  the  claim  is  filed  through  an  agent 
state  or  directly  with  the  liable  state. 

The  liable  state  is  responsible  for 
identifying  and  notifying  all  potentially 
eligible  interstate  claimants  of  their 
potential  eligibility,  including  filing 
instructions. 

b.  Notification  of  Media.  To  assure 
public  knowledge  of  the  status  of  the 
TEUC  program,  the  state  shall  notify  all 
appropriate  news  media  having 
coverage  throughout  the  state  of  the 
beginning  of  the  TEUC  program. 

3.  Relation  ofEB  to  TEUC.  Section 
202(e)  of  the  Act  allows,  if  state  law 
permits,  the  payment  of  TEUC  "in  lieu 
of  EB  to  a  TEUC-eligible  individual.  If 
a  state  elects  to  pay  TEUC  in  lieu  of  EB, 
the  amount  of  individual's  EB 
entitlement  is  not  otherwise  affected:  EB 
is  deferred,  not  reduced.  As  a  result,  if 
the  state  is  in  an  EB  period  when  the 
individual  exhausts  all  TEUC  first  and 
second-tier  eligibility  (see  section  6.b  of 
this  section  of  the  operating 
instructions),  any  individual  meeting 
the  EB  eligibility  requirements  may 
receive  any  remaining  EB  entitlement. 

Under  the  Act,  the  receipt  of  EB  does 
not  reduce  the  amount  of  TEUC  payable. 
A  state  is  not  required  to  trigger  "off' 
EB  if  it  elects  to  pay  TEUC  in  lieu  of  EB. 

4.  Effect  of  Additional  Benefit  (AB) 
Eligibility  in  a  State.  Although  section 
202(b)  of  the  Act  requires  that  an 
individual  have  no  rights  to  regular 
compensation  or  EB  in  order  to  meet  the 
eligibility  requirements  for  TEUC,  it 
requires  the  payment  of  TEUC 
regardless  of  Afi  eligibility.  A  state  with 
an  AB  program  in  e]^ect  may  pay  AB 
following  the  payment  of  TEUC.  AB 
does  not  affect  the  TEUC  maximum 
benefit  amount  (MBA).  Please  note  that 
section  209(b)  of  the  Act  amends  section 
903  of  the  Social  Security  Act  by  adding 
subsection  (d)(3)(B)(i)(II)  to  allow  the 
special  $8  billion  Reed  Act  distribution 
to  be  used  for  the  pajnment  of  AB  to 
exhausteesofTEUC. 

5.  Eligibility  for  Temporary  Extended 
Unemployment  Compensation. 
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a.  Basic  Eligibility  Requirements.  To 
be  eligible  for  a  week  of  TEUC  an 
individual,  in  addition  to  meeting  other 
applicable  State  law  provisions,  must: 

(1)  have  exhausted  all  rights  to  regular 
compensation  under  the  applicable  state 
law  with  respect  to  the  applicable 
benefit  year. 

(2)  have  no  rights  to  regular  or 
extended  compensation  with  respect  to 
the  week  under  such  law  or  any  other 
state  or  Federal  unemployment 
compensation  law. 

(3j  not  be  receiving  compensation 
with  respect  to  such  week  under  the 
unemployment  compensation  law  of 
Canada, 

(4)  have  filed  an  initial  claim,  new  or 
additional,  effective  during  or  after  the 
week  of  March  15,  2001.  Although  the 
Act  says  "on  or  after"  March  15,  UI 
eligibility  is  determined  on  a  weekly 
basis;  therefore  the  Act  is  read  to  apply 
to  the  entire  week.  Please  tiote  that  the 
period  of  time  during  which  the  filing 
of  an  initial  claim  that  satisfies  this 
requirement  extends  through  the  life  of 
the  TEUC  program  if  the  claimant  had 
a  benefit  year  on  file  as  of  the  week  of 
March  15,  2001. 

b.  Determining  Exhaustees. 

(1)  In  General.  For  an  individual  to  be 
deemed  to  have  exhausted  benefit  rights 
to  regular  compensation  with  respect  to 
an  applicable  benefit  year  for  purposes 
of  meeting  the  first  TEUC  eligibility 
criterion,  the  individual  must  have 
either: 

— the  individual  must  have  received 
all  regular  compensation  payable  based 
on  employment  and/or  wages  during  the 
applicable  base  period;  or 

— the  individual's  rights  to  regular 
compensation  have  been  terminated  by 
reason  of  the  expiration  of  the  benefit 
year  with  respect  to  which  such  rights 
existed; 

(2)  Special  Rules  for  Determining  an 
Exhaustee  for  TEUC  Purposes.  An 
individual  shall  be  deemed  to  have 
received  all  regular  benefits  available 
during  the  applicable  benefit  year  or 
payable  according  to  the  monetary 
determination,  even  though: 

(A)  as  a  result  of  an  appeal  concerning 
wages  or  employment  or  both  which 
were  not  included  in  the  original 
monetary  determination,  the  individual 
may  subsequently  be  determined  to 
have  entidement  to  more  or  less 
compensation; 

(B)  the  individual  may  be  denied 
benefits  under  a  state  law  seasonality 
provision,  but  who  has  entitlement  to 
future  weeks  in  the  off  season; 

(C)  after  having  established  a  benefit 
year  during  such  year  his/her  wage 
credits  were  canceled  or  the  right  to 
regular  or  extended  compensation  was 


totally  reduced  as  the  result  of  a 
disqualification; 

(D)  the  individual  has  not  exhausted 
AB; 

(E)  the  individual  is  precluded  ft'om 
establishing  a  subsequent  benefit  year  or 
qualifying  for  benefits  in  a  subsequent 
benefit  year  by  reason  of  state  law 
requalifying  provisions  that  require 
earnings  after  the  beginning  of  the  first 
benefit  year; 

Note  that  an  individual  who  has  no 
rights  to  benefits  in  cases  involving  the 
failure  to  meet  requalifying 
requirements  ceases  to  be  an  exhaustee 
when  the  requalifying  earnings 
requirement  is  met  and  regular 
compensation  is  payable  in  a  new 
benefit  year.  When  regular 
compensation  becomes  payable,  the 
individual  is  no  longer  entitled  to 
TEUC. 

c.  Applicability  of  State  Law 
Provisions.  Under  section  202(d)(2)  of 
the  Act,  state  law  provisions  of  the 
applicable  state  that  apply  to  the 
payment  and  continuing  eligibility  for 
regular  compensation  apply  to  the 
payment  of  TEUC  except  for  the  EB  "20 
weeks  of  work"  requirement  discussed 
in  paragraph  d.  below. 

An  individual  is  not  entitled  to 
receive  TEUC  for  a  week  to  which  a 
disqualification  would  apply  but  for  the 
fact  that  the  individual  has  exhausted 
all  rights  to  regular  compensation. 

For  example,  an  individual  is 
disqualified  for  voluntary  leaving  imtil 
the  individual  earns  six  times  the  WBA. 
The  individual's  benefit  year  has  ended 
and  the  individual  has  insufficient 
earnings  to  establish  a  new  benefit  year 
and,  therefore,  files  a  TEUC  claim.  Until 
this  individual  satisfies  the 
requalification  requirement  imposed 
during  the  benefit  year  of  the  regular 
claim,  the  individual  is  not  eligible  to 
receive  TEUC. 

d.  Applicability  ofEB  Provisions. 
Section  202(d)(2)(A)  of  the  Act  requires 
an  individual  to  have  20  weeks  of  full- 
time  insured  employment  or  the 
equivalent  insiu^d  wages,  as 
determined  under  "the  provisions  of  the 
state  law  implementing  section 
202(a)(5)"  of  the  Federal-State  Extended 
Unemployment  Compensation  Act 
(EUCA)  of  1970.  The  equivalent  in 
insured  wages  imder  EUCA  equals:  40 
times  the  individual's  most  recent 
weekly  benefit  amount,  or  1  and  V2 
times  the  individual's  high  quarter 
insiired  wages. 

To  determine  which  of  these  earnings 
requirements  the  state  may  use  to 
determine  if  the  claimant  has  a 
qualifying  applicable  benefit  year  for 
TEUC,  the  state  must  consult  "the 
provisions  of  state  law  implementing 


section  202(a)(5)."  Thus,  for  example,  if 
the  state  law  authorizes  the  use  of  just 
one  of  the  three  requirements,  the  state 
may  only  use  that  single  requirement  for 
TEUC  purposes.  If  the  state  law 
authorizes  the  use  of  two  alternatives, 
then  the  state  may  use  the  two 
alternatives  and  if  the  state  law 
authorizes  the  use  of  all  three 
alternatives,  then  all  three  alternatives 
may  be  used. 

"rhe  suitable  work  and  work  search 
requirements  of  section  202(a)(3)  of  the 
EUCA  of  1970  do  not  apply  to  the  TEUC 
program.  Neither  do  the  subsequent 
employment  provisions  of  section 
202(a)(4)  of  the  EUCA  of  1970. 

e.  Effect  of  Other  UI-Related 
Programs  on  Eligibility  for  TEUC. 

(1)  Trade  Readjustment  Allowances 
(TRA).  The  maximum  amount  of  TEUC 
payable  to  an  individual  who  is  also 
entiUed  to  TRA  shall  not  be  reduced  by 
reason  of  TRA  entitlement.  However, 
under  section  233(a)(1)  of  the  Trade  Act 
of  1974,  the  individual's  entitlement  to 
TEUC  will  reduce  the  individual's 
maximum  amount  of  "basic"  TRA 
payable  if  the  TEUC  is  payable  during 
the  UI  benefit  period  established  by  or 
in  effect  at  the  time  of  the  individual's 
first  TRA  qualifying  separation  under 
the  applicable  trade  adjustment 
assistance  certification  issued  by  this 
Department.  (For  the  definition  of 
"benefit  period,"  see  20  CFR  617.3(h).) 
If  the  TEUC  entitlement  occurs  during  a 
UI  benefit  period  subsequent  to  the  one 
in  which  the  individual's  first  TRA 
qualifying  separation  occurred,  the 
maximimi  amount  of  "basic"  TRA 
payable  will  not  be  reduced  by  the 
amount  of  TEUC  entitlement.  In  either 
case,  however,  the  individual  is  not 
eligible  for  TRA  until  TEUC  entitlement 
is  exhausted. 

The  provisions  of  section  233(d)  of 
the  Trade  Act  of  1974  (relating  to 
reduction  of  EB  entitlement  because  of 
the  receipt  of  TRA  in  the  most  recent 
benefit  year)  are  not  applicable  to 
determinations  of  entitlement  to  TEUC. 

(2)  Disaster  Unemployment 
Assistance  (DUA).  An  individual  is  not 
eligible  for  DUA  with  respect  to  a  week 
of  unemployment  under  section  4l0  of 
the  Robert  T.  Stafford  Disaster  Relief 
and  Emergency  Assistance  Act  (42 
U.S.C.  5177)  if  the  individual  is  eligible 
to  receive  TEUC  for  that  week. 

6.  Establishment  of  TEUC  Account. 
Section  203  of  the  Act  requires  the  state 
to  establish  a  TEUC  account  for  each 
eligible  individual.  There  is  no 
restriction  on  the  total  amount  of  TEUC 
and  regidar  compensation  that  is 
payable.  Each  program  stands  alone. 

a.  TEUC  Maximum  Benefit  Amount 
(MBA).  The  MBA  in  the  individual's 
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account  will  be  equal  to  the  lesser  of  50 
percent  of  the  total  amount  of  regular 
benefits  (including  dependents' 
allowances]  or  1 3  times  the  average 
regular  compensation  WBA  (including 
dependents'  allowances)  payable  to  the 
individual  with  respect  to  the 
"applicable  benefit  year"  for  TEUC 
purposes.  In  states  with  a  regular 
duration  in  excess  of  26  weeks,  the 
individual  will  be  entitled  to  an  MBA 
equal  to  13  times  the  average  WBA, 
including  dependents'  allowance. 

If  a  reoetermination  or  an  appeal 
decision  results  in  a  determination  that 
an  individual  is  entitled  to  more  or  less 
regular  compensation,  the  individual's 
status  as  an  exhaustee  must  be 
redetermined,  as  appropriate,  and  an 
appropriate  change  shall  be  made  in  the 
individual's  TEUC  account. 

b.  TEUC  Second-Tier  (TEUC-Xj. 
Individuals  in  some  states  may  be 
eligible  for  a  second  tier  of  TEUC 
depending  on  when  they  exhaust  their 
initial  TEUC  entitlement.  Specifically, 
individuals  who  exhaust  their  initial 
TEUC  entitlement  in  an  EB  period  will 
qualify  for  TEUC-X  in  an  amount  equal 
to  the  original  TEUC  entitlement.  The 
same  terms  and  conditions  applicable  to 
the  payment  of  the  initial  TEUC 
entitlement  also  apply  to  TEUC-X. 

TEUC-X  may  also  be  payable  in  some 
states  where  EB  has  not  triggered  on. 
Section  203(d)(2)(B)  of  the  Act  provides 
that  a  state  will  be  treated  as  being  in 
an  EB  period  if  section  203(d)  of  the 
EUCA  of  1970,  which  sets  the  5  percent 
insured  unemployment  rate  trigger, 
contained  a  4  percent  trigger.  All 
requirements  for  an  EB  period  using  a 
5  percent  lUR  must  also  be  met  under 
the  4  percent  trigger,  including  the  120 
percent  "lookback"  provision,  the  13- 
week  minimum  "on"  period,  and  the 
13-week  minimum  "off  period  if  the 
state  dips  below  the  required  trigger. 
The  beginning  date  of  a  state's  4  percent 
TEUC  EB  period  will  be  based  on  when 
the  state  would  have  triggered  "on" 
using  such  a  trigger.  For  example,  if  a 
state  would  have  triggered  on  EB  for  the 
week  beginning  March  3  using  the  4 
percent  trigger,  the  state  will  remain  on 
for  a  TEUC  EB  period  for  at  least  13 
weeks  from  that  date. 

The  Department  will  provide  regular 
notices  to  states  of  which  states  qualify 
for  TEUC  second  tier,. and  the  beginning 
and  ending  dates  of  the  4  percent  TEUC 
EB  period  during  which  TEUC-X  is 
payable.  See  the  reporting  instructions 
for  the  ETA  539  in  Section  VI  of  this 
document. 

7.  TEUC  Weekly  Benefit  Amount. 

a.  Total  Unemployment.  The  WBA 
payable  to  an  individual  for  a  week  of 
total  unemployment  is  equal  to  the 


individual's  most  recent  regular  WBA 
including  dependents'  allowance  for  the 
"applicable  benefit  year." 
D.  Partial  and  Part-Total 
Unemployment.  To  determine  the 
amount  payable  for  a  week  of  partial  or 
part-total  unemployment,  the  state  will 
calculate  the  payment  amount  in 
accordance  with  the  state  law  applicable 
to  such  a  week  of  unemplojmaent. 

8.  Record  Maintenance  and  Disposal 
of  Records.  The  state  will  maintain 
"TEUC  claims  and  payment  data 
(including  data  on  eligibility, 
disqualification  and  appeals)  as 
required  by  the  Employment  and 
Training  Administration  (ETA). 

a.  Record  Maintenance.  Each  state 
will  maintain  records  pertaining  to  the 
administration  of  the  TEUC  program, 
and  will  make  all  such  records  available 
for  inspection,  examination,  and  audit 
by  such  federal  officials  or  employees  as 
the  Secretary  of  Labor  or  ETA  may 
designate  or  as  may  be  required  by  the 
law. 

b.  Disposal  of  Records.  The 
electronic/paper  records  created  in  the 
administration  of  the  TEUC  program 
shall  be  maintained  by  the  state  for  3 
years  after  final  action  (including 
appeals  or  court  action]  on  the  claim,  or 
for  less  than  the  3-year  period  if  copied 
by  micro  photocopy  or  by  an  electronic 
imaging  method.  At  the  end  of  the  3 
year  period,  the  TEUC  records  are 
transferred  to  state  accountability  under 
the  conditions  for  the  disposal  of 
records  that  apply  to  UCFE  and  UCX 
records  as  explained  in  Chapter  XXII  of 
ET  Handbook  No.  391  (1992  Edition) 
and  Chapter  I,  Page  1-15,  of  ET 
Handbook  No.  384  (1984  Edition). 

9.  Disclosure  of  Information. 
Information  in  records  made  and 
maintained  by  the  state  agency  in 
administering  the  Act  shall  be  kept 
confidential,  and  information  in  such 
records  may  be  disclosed  only  in  the 
same  manner  and  to  the  same  extent  as 
information  with  respect  to  regular 
compensation,  and  the  entitlement  of 
individuals  thereto,  may  be  disclosed 
under  the  applicable  state  law.  This 
provision  on  the  confidentiality  of 
information  obtained  in  the 
administration  of  the  Act  shall  not 
apply,  however,  to  the  requests  for 
information  or  reports  from  U.S. 
Department  of  Labor,  or  to  information, 
reports  and  studies  with  no  individual 
identifiers,  or  where  the  result  would  be 
inconsistent  with  the  Freedom  of 
Information  Act  (5  U.S.C.  552],  the 
Privacy  Act  of  1974  (5  U.S.C.  552a]  or 
regulations  of  the  U.S.  Department  of 
Labor  promulgated  thereunder. 

10.  Inviolate  Rights  to  TEUC.  Except 
as  specifically  provided  in  these 


instructions,  the  rights  of  individuals  to 
TEUC  shall  be  protected  in  the  same 
manner  and  to  the  same  extent  as  the 
rights  of  persons  to  regular 
compensation  are  protected  under  the 
applicable  state  law.  Such  measures 
must  include  protection  of  claimants  for 
TEUC  from  waiver,  release,  assignment, 
pledge,  encumbrance,  levy,  execution, 
attachment,  and  garnishment,  of  their 
rights  to  TEUC.  In  the  same  manner  and 
to  the  same  extent,  individuals  shall  be 
protected  from  discrimination  and 
obstruction  in  regard  to  seeking, 
applying  for  and  receiving  TEUC. 

Section  IV — Processing  Claims  for 
TEUC 

1 .  Applicability  of  State  Law 
Provisions.  Under  section  202(d)(2]  of 
the  Act,  except  where  inconsistent  with 
the  Act,  the  terms  and  conditions  of  the 
state  unemployment  compensation  law 
which  are  applicable  to  claims  for  and 
payment  of  regular  compensation,  apply 
to  claims  for,  and  payment  of,  TEUC. 
The  provisions  of  the  applicable  state 
law  apply  to  claims  for  "TEUC  include 
but  are  not  limited  to: 

a.  Claim  Filing  and  Reporting; 

b.  Information  to  individuals,  as 
appropriate; 

c.  Notices  to  individuals  and 
employers,  as  appropriate,  including 
notice  to  each  individual  of  each 
determination  and  redetermination  of 
eligibility  for  or  entitlement  to  TEUC; 

d.  Determinations,  redeterminations, 
appeals,  and  hearings; 

e.  Disqualification,  including 
disqualifying  income  provisions; 

f.  Ability  to  work  and  availability  for 
work; 

g.  The  Interstate  Benefit  Payment 
Flan;  and 

h.  The  Interstate  Arrangement  for 
Combining  Employment  and  Wages. 

2.  Claims  for  TEUC. 

a.  Intrastate  Initial  Claims.  An  initial 
claim  for  TEUC  shall  be  filed  by  an 
individual  according  to  the  applicable 
state's  manual,  remote  or  electronic 
filing  procedures. 

b.  Interstate  Initial  Claims.  Interstate 
TEUC  claims  are  filed  on  the  same 
forms  and  in  the  same  manner  as  all 
other  interstate  initial  claims  against  the 
liable  state.  Before  accepting  an  initial 
TEUC  claim,  the  agent  or  liable  state, 
whichever  is  taking  the  claim,  must 
review  the  individual's  work  history, 
examine  potential  entitlement  and 
advise  the  individual  of  all  filing 
options.  If  the  individual  has  sufficient 
employment  and  wages  to  establish  a 
new  benefit  year  under  any  state  or 
federal  program,  including  the 
combined  wage  arrangement,  no  right  to 
file  imder  the  TEUC  progreun  exists. 


Federal  Register/Vol.  67,  No.  173 /Friday,  September  6,  2002 /Notices 


57071 


When  an  initial  TEUC  claim  is  filed 
through  the  agent  state,  the  state  will: 

(1)  Complete  an  Initial  Interstate 
Claim,  Form  IB-1,  check  claim  type 
"other"  and  identify  as  TEUC; 

(2)  Review  the  individual's  work 
history  and  advise  the  individual  of  all 
filing  options; 

(3)  Transmit  a  TC-IBl  to  the  liable 
state. 

c.  Intrastate  and  Interstate  Weeks 
Claimed.  Claims  for  payments  of  TEUC 
for  weeks  of  unemployment  shall  be 
filed  at  the  same  times  and  in  the  same 
manner  as  claims  for  regular 
compensation  are  filed  under  the 
applicable  state  law,  and  on  forms  or 
following  electronic  filing  procedures  as 
furnished  to  the  individual  by  the  state 
agency. 

d.  Combined  Wage  Claims.  TEUC 
shall  be  payable  to  individuals  filing 
imder  the  Interstate  Arrangement  for 
Combining  Emplojmient  and  Wages 
(CWC)  in  the  same  manner  and  to  the 
same  extent  that  benefits  are  payable  to 
other  intrastate  or  interstate  claimants. 

Administrative,  entitlement  and 
eligibility  requirements  provided  in  this 
document  also  apply  to  claims  filed 
imder  the  CWC  program,  except  where 
clearly  inconsistent  with  combined 
wage  (and  interstate,  when  applicable) 
procedures,  policies  and  rules. 

When  a  TEUC  determination  or 
redetermination  is  issued  on  a  CWC 
claim,  no  Report  of  Determination  of 
Combined- Wage  Claim,  TC-IB5,  will  be 
issued  to  the  transferring  state.  The 
paying  state  will  not  bill  transferring 
states  for  TEUC.  The  paying  state  will 
charge  all  TEUC  benefits  paid  on  CWC 
claims  directly  to  the  EUCA  accoimt  in 
accordance  with  the  fiscal  instructions 
provided  in  Section  V. 

3.  Secretary's  Standard.  The 
procedures  for  reporting  and  filing 
claims  for  TEUC  shall  be  consistent 
with  these  instructions  and  the 
Secretary's  "Standard  for  Claim  Filing, 
Claimant  Reporting,  Job  Finding  and 
Employment  Services"  {Employment 
Security  Manual,  Part  V,  sections  5000 
et  seq.). 

4.  Determination  of  Entitlement: 
Notices  to  Individual. 

a.  Determination  of  Initial  Claim.  The 
state  agency  shall  promptly,  upon  the 
filing  of  an  initial  claim  for  TEUC, 
determine  whether  the  individual  is 
eligible  and,  if  the  individual  is  found 
to  be'eligible,  the  weekly  and  maximiun 
amoimts  of  TEUC  payable  to  the 
individual.  The  individual  must  be 
issued  an  appealable  determination. 

b.  Determination  of  Weekly  Claims. 
The  state  agency  shall  promptly,  upon 
the  filing  of  a  claim  for  a  payment  of 
TEUC  for  a  week  of  unemployment, 


determine  whether  the  individual  is 
entitled  to  a  payment  of  TEUC  for  such 
week,  and,  if  entitled,  the  amoimt  of 
TEUC  to  which  the  individual  is 
entitled  to  and  issue  a  prompt  payment. 

c.  Redetermination.  The  provisions  of 
the  applicable  state  law  concerning  the 
right  to  request,  or  authority  to 
undertake,  reconsideration  of  a 
determination  pertaining  to  regular 
compensation  uinder  the  applicable  state 
law  shall  apply  to  determinations 
pertaining  to  TEUC. 

d.  Notices  to  Individual.  The  state 
agency  shall  give  notice  in  writing  to  the 
individual  of  any  determination  or 
redetermination  of  an  initial  claim  and 
all  weekly  claims.  Each  notice  shall 
include  such  information  regarding  the 
right  to  reconsideration  or  appeal,  or 
both,  as  is  furnished  with  written 
notices  of  determinations  and 
redeterminations  vnth  respect  to  claims 
for  regular  compensation.  The  state 
agency  must  also  provide  the  following 
notice  to  all  claimants  filing  an  initial 
claim  for  TEUC: 

Notice:  Under  18  U.S.C.  1001,  knowingly 
and  willfully  concealing  a  material  fact  by 
any  trick,  scheme,  or  device  or  knowingly 
making  a  false  statement  in  connection  with 
this  claim  is  a  Federal  Offense,  punishable  by 
a  fine  of  not  more  than  $10,000  or 
imprisonment  for  not  more  than  five  years, 
or  both. 

e.  Promptness.  Full  payment  of  TEUC 
when  due  shall  be  made  with  the 
greatest  promptness  that  is 
administratively  feasible. 

f.  Secretary's  Determination  Standard. 
The  procedures  for  making 
determinations  and  redeterminations 
and  furnishing  written  notices  of 
determinations,  redeterminations,  and 
rights  of  appeal  to  individuals  claiming 
TEUC  shall  be  consistent  with  the 
Secretary's  "Standard  for  Claim 
Determinations — Separation 
Information"  [Employment  Security 
Manual,  Part  V,  sections  6010  et  seq.) 

5.  Appeal  and  Hearing 

a.  Applicable  State  Law.  The 
provisions  of  the  applicable  state  law 
concerning  the  right  of  appeal  and  fair 
hearing  &t>m  a  determination  or 
redetermination  of  entitlement  to 
regular  compensation  shall  apply  to 
determinations  and  redeterminations  of 
eligibility  for  or  entitlement  to  TEUC. 

b.  Rights  of  Appeal  and  Fair  Hearing. 
The  provisions  on  right  of  appeal  and 
opportimity  for  a  fair  hearing  with 
respect  to  claims  for  TEUC  shall  be 
consistent  with  these  instructions  and 
vtrith  sections  303(a)(1)  and  303(a)(3)  of 
the  Social  Security  Act  (SSA)  (42  U.S.C. 
503(a)(1)  and  503(a)(3)). 

c.  Promptness  of  Appeals  Decisions. 


(1)  Decisions  on  appeals  under  the 
TEUC  Program  shall  accord  with  the 
Secretary's  "Standard  for  Appeals 
Promptness-Unemployment 
Compensation"  in  20  CFR  part  650. 

(2)  Any  provision  of  an  applicable 
state  law  for  advancement  or  priority  of 
unemployment  compensation  cases  on 
judicial  calendars,  or  otherwise 
intended  to  provide  for  the  prompt 
payment  of  unemployment 
compensation  when  due,  shall  apply  to 
proceedings  involving  entitlement  to 
TEUC. 

6.  Fraud  and  Overpayment.  The  Act 
contains  specific  provisions  with 
respect  to  fraud  and  overpayments  of 
TEUC.  Provisions  of  the  state  law 
applied  to  detection  and  prevention  of 
fraudulent  overpayments  of  TEUC  will 
be,  as  a  minimum,  commensurate  with 
those  applied  by  the  state  with  respect 
to  regular  compensation  and  which  are 
consistent  with  the  Secretary's 
"Standard  for  Fraud  and  Overpayment 
Detection"  [Employment  Security 
Manual,  Part  V,  Sections  7510  et  seq.). 

a.  Fraudulent  Claiming  of  TEUC. 
Section  206  of  the  Act  provides  that,  if 
an  individual  knowingly  has  made,  or 
caused  to  be  made  by  another,  a  false 
statement  or  representation  of  a  material 
fact,  or  knowingly  has  failed,  or  caused 
another  to  fail,  to  disclose  a  material 
fact,  and  as  a  result  of  such  false 
statement  or  representation  or  of  such 
nondisclosure  the  individual  has 
received  an  amount  of  TEUC  to  which 
the  individual  was  not  entitled,  the 
individual: 

(1)  shall  be  ineligible  for  further  TEUC 
in  accordance  with  the  provisions  of  the 
applicable  state  unemployment 
compensation  law  relating  to  fraud  in 
connection  with  a  claim  for 
unemployment  compensation,  and 

(2)  shall  be  subject  to  prosecution 
under  section  1001  of  Title  18,  U.S.C. 

Provisions  of  state  law  relating  to 
disqualification  for  fraudulently 
claiming  or  receiving  a  payment  of 
compensation  shall  apply  to  claims  for 
and  payment  of  TEUC. 

When  a  state  has  sufficient  facts  to 
make  a  prima  facie  case  imder  18  U.S.C. 
1001,  it  will  consider  referral  for 
criminal  prosecution  in  accordance  with 
the  provisions  of  the  Memorandum  of 
Understanding  (MOU)  between  the 
Department  of  Labor's  Office  of 
Inspector  General  (USDOL-OIG)  and  the 
Employment  and  Training 
Administration,  which  was  transmitted 
as  an  attachment  to  UIPL  No.  10-67 
(also  see  UIPL  No.  16-65  and  UIPL  No. 
21-90). 

States  should  pursue  TEUC  fraud 
cases  in  the  same  way  all  other  state  and 
federal  claims  are  handled.  At  this  time. 
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states  should  refer  only  multi-state  or 
multi-claimant  cases  to  the  USDOL-OIG 
for  prosecution.  If  the  state  believes  that 
federal  prosecution  is  warranted,  the 
state  will  refer  the  case  to  the 
appropriate  Regional  Office  of  the 
USDOL-<DIG. 

For  those  cases  not  referred  to  the  OIG 
for  investigation  and  prosecution  or  if 
the  OIG  does  not  accept  the  case  for 
investigation,  or  if  it  is  accepted,  but  is 
later  returned  because  the  U.S.  Attorney 
declines  prosecution,  the  state  should 
refer  the  case  for  prosecution  under 
state  law  provisions. 

b.  Overpayments.  Under  section 
206(b)  of  the  Act  each  state  shall  require 
repayment  from  individuals  who  have 
received  any  payment  of  TEUC  to  which 
they  are  not  entitled  (whether 
fraudiilent  or  non-fraudulent),  unless 
the  state,  under  the  optional  language  of 
section  206(b),  elects  to  waive  recovery. 
The  option  to  waive  recovery  only 
applies  to  non-fraudulent 
overpayments. 

(1)  Application  of  State  Waiver 
Provision.  If  the  state  has  a  state  law 
waiver  provision  for  regular 
compensation,  the  state  provision  may 
be  applied  to  non-fraudulent  TEUC 
overpayments  if  the  provision  requires 
the  state  to  determine  that — 

— The  payment  of  such  TEUC  was 

without  fault  on  the  part  of  the 

individual,  and 
— Such  repayment  would  be  contrary  to 

equity  and  good  conscience. 

In  making  these  determinations,  the 
state  shall  apply  the  same  standards  as 
are  applied  in  making  such 
determinations  with  respect  to  the 
waiver  of  overpayments  of  regular 
compensation. 

(2)  Optional  TEUC  Waiver.  Any  state 
that  does  not  have  a  state  waiver 
provision  or  does  not  have  a  state 
waiver  provision  that  meets  both  the 
"fault"  and  "equity  and  good 
conscience"  requirements  stated  in  (1) 
above  may  adopt  this  optional  TEUC 
waiver.  If  the  state  elects  to  implement 
the  optional  TEUC  waiver,  it  may  not  do 
so  until  it  has  issued  agency  operating  • 
instructions  for  staff  to  follow. 

(A)  The  state  may  waive  recovery  of 
a  non-fraudulent  TEUC  overpayment  if 
it  determines  that — 

— ^The  payment  of  such  TEUC  was 
without  fault  on  the  part  of  the 
individual,  and 

— Such  repayment  would  be  contrary  to 
equity  and  good  conscience. 

(B)  In  determining  whether  fault 
exists,  the  following  factors  must  be 
considered: 

— Whether  a  material  statement  or 
representation  was  made  by  the 


individual  in  connection  with  the 
application  for  TEUC  that  resulted  in 
the  overpayment,  and  whether  the 
individual  knew  or  should  have 
known  that  the  statement  or 
representation  was  inaccurate. 

— Whether  the  individual  failed  or 
caused  another  to  fail  to  disclose  a 
material  fact,  in  connection  with  an 
application  for  TEUC  that  resulted  in 
the  overpayment,  and  whether  the 
individual  knew  or  should  have 
known  that  the  fact  was  material. 

— Whether  the  individual  knew  or  could 
have  been  expected  to  know  that  the 
individual  was  not  entitled  to  the 
TEUC  payment. 

— Whether,  for  any  other  reason,  the 
overpayment  resulted  directly  or 
indirectly,  and  partially  or  totally, 
from  any  act  or  omission  of  the 
individual  or  of  which  the  individual 
had  knowledge,  and  which  was 
erroneous  or  inaccurate  or  otherwise 
wrong. 

(C)  In  determining  whether  equity  and 
good  conscience  exists,  the  following 
factors  may  be  considered: 

— Whether  the  overpayment  was  the 
result  of  a  decision  on  appeal; 

— Whether  the  state  agency  had  given 
notice  to  the  individual  that  the 
individual  may  be  required  to  repay 
the  benefit  payment  in  the  event  of  a 
reversal  of  the  eligibility 
determination  on  appeal;  or 

— Whether  recovery  of  the  overpayment 
will  cause  financial  hardship  to  the 
individual. 

(3)  Recovery  of  Overpayments. 
Section  206(c)(2)  of  the  Act  specifically 
requires  that  no  repayment  of  a  TEUC 
overpayment  may  be  required,  and  no 
deduction  may  be  made,  iintil  a 
determination  has  been  issued  and  an 
opportunity  for  a  fair  hearing  thereon 
has  been  given  to  the  individual 
concerned,  and  the  determination  has 
become  final.  When  the  determination 
requiring  repayment  is  issued,  the  state 
shall  restore  the  full  amount  of  the 
recoverable  overpayment  to  the 
individual's  TEUC  available  account 
balance. 

(A)  Unless  a  TEUC  overpayment  is 
otherwise  recovered,  or  is  waived,  the 
state  shall,  during  the  three-year  period 
after  the  date  the  individual  received 
the  payment  of  TEUC  to  which  the 
individual  was  not  entitled,  recover  the 
overpayment  by  deductions  from  any 
sums  payable  to  the  individual  under 
any  federal  unemployment 
compensation  law  administered  by  the 
state  or  any  other  federal  law 
administered  by  the  state  which 
provides  for  the  payment  of  any 


assistance  or  an  allowance  with  respect 
to  unemployment. 

(B)  To  the  extent  permitted  under 
state  law,  a  TEUC  overpayment  may  be 
recovered  by  offset,  except  that:  (1)  no 
single  offset  may  exceed  50  percent  of 
the  amount  otherwise  payable  to  the 
individual  for  the  week;  and  (2)  offset  of 
benefits  payable  is  limited  to  the  three- 
year  period  following  the  date  that  the 
claimant  received  the  improper 
payment(s). 

(C)  At  the  end  of  the  three-year 
period,  the  state  may  remove  the 
overpayment  fi'om  its  accounting  record. 
Although  no  further  active  collection 
efforts  by  the  state  are  required,  the  state 
shall  maintain  an  administrative  record 
during  the  subsequent  three-year  period 
to  provide  for  possible  collection.  After 
the  subsequent  three-year  period  (a  total 
of  six  years  fi-om  the  date  the  claimant 
received  the  improper  payment(s)),  the 
state  may  dispose  of  the  overpayment 
record. 

(D)  TEUC  overpayment  recovery  shall 
be  enforced  by  any  action  or  proceeding 
which  may  be  brought  under  state  or 
federal  law,  unless  recovery  of  the 
overpayment  is  waived  or  prohibited  in 
accordance  with  the  Act  and  the 
instructions  in  this  section. 

(E)  Overpayments  of  TEUC  recovered 
in  any  manner  shall  be  deposited  into 
the  fund  from  which  payment  was 
made. 

(F)  If  a  state  has  an  agreement  in  effect 
with  the  Secretary  to  implement  the 
cross-program  offset  provisions  of 
section  303(g)(2)  of  the  SSA,  TEUC 
payments  shall  be  used  to  offset  state 
compensation  overpayments,  and  state 
compensation  payments  shall  be  used  to 
offset  TEUC  overpayments.  If  the  state 
does  not  have  an  agreement  with  the 
Secretary  under  section  303(g)(2),  SSA, 
the  state  must  not  use  TEUC  to  offset  a 
state  compensation  overpayment,  but 
may  under  section  303(g)(1),  SSA,  offset 
state  compensation  payments  to  recover 
TEUC  overpayments. 

(G)  If  a  state  has  the  cross-program 
offset  agreement  and  an  Interstate 
Reciprocal  Overpayment  Recovery 
Arrangement  in  effect  with  the  National 
Association  of  State  Workforce 
Agencies,  TEUC  payments  may  be  used 
to  offset  state  compensation 
overpayments  for  other  states  that  also 
have  both  agreements  in  effect.  If  the 
other  state  does  not  have  an  agreement 
with  the  Secretary  under  section 
303(g)(2),  SSA,  TEUC  benefits  may  only 
be  used  to  offset  overpayments  of 
federal  benefits  for  such  state. 

Section  V — Fiscal  Instructions 

1.  Payment  to  States.  Under  section 
204  of  die  Act  each  state  that  has 
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entered  into  an  agreement  to  pay  TEUC 
will  be  paid  an  amount  equal  to  100 
percent  of  the  amount  of  TEUC  paid  to 
individuals  by  the  state  under  the 
agreement  and  in  full  accordance  with 
the  Act  and  these  instructions. 

a.  Requesting  TEUC  Benefit  Funds. 
States  will  request  funds  fi'om  the 
Extended  Unemployment  Compensation 
Accovmt  (EUCA)  to  pay  all  TEUC 
benefits  attributable  to  all  claim  types 
(UI,  UCFE,  and  UCX).  Drawdown 
procedures  are  not  changed  all  requests 
go  through  the  Automated  Standard 
Application  for  Payments  (ASAP) 
system.  Drawdown  requests  must 
adhere  to  the  funding  mechanism 
stipulated  in  the  Treasury-State 
Agreement  executed  under  the  Cash 
Management  Improvement  Act  of  1990. 
Requests  will  be  funded  in  the  same 
manner  as  all  ASAP  transactions  elected 
by  the  states  (FEDWIRE  or  ACH  to  the 
state  benefit  payment  account).  See 
paragraph  3.  in  this  section  for  specific 
instructions. 

Benefits  paid  to  former  employees  of 
state  and  local  governments,  "501(c)(3)" 
nonprofit  organizations  and  federally 
recognized  bidian  tribes  are  funded 
from  U.S.  Treasury  general  revenues 
through  the  EUCA.  This  does  not  affect 
the  process  for  requesting  funds,  but 
does  affect  the  reporting  of  those 
benefits  on  the  ETA  2112.  States  are  to 
report  all  TEUC  payments,  including 
reimbursable,  UCFE/X  on  line  39, 
column  F.  (Note  that  it  does  not  matter 
whether  these  employers  have  elected 
reimbursement  status.)  See  the  reporting 
instructions  in  Section  VI  for  details. 

b.  TEUC  Administrative  Funds. 
Section  205(c)  of  the  Act  appropriated 
funds  from  the  Employment  Security 
Administration  Account  (ESAA)  in  the 
Unemployment  Trust  Fund,  to  pay  costs 
related  to'the  administration  of  the 
TEUC  agreement.  Section  205(c)  also 
authorizes  the  Secretary  to  determine 
each  state's  share  of  the  amount 
appropriated  according  to  the  factors 
described  in  section  302(a)  of  the  Social 
Security  Act  (42  U.S.C.  501(a)).  States 
will  receive  TEUC  administrative  funds 

/  through  the  contingency  entiUement 
process.  (See  Section  VI,  Paragraph  2.h.) 
2.  TEUC  Reporting  Instructions. 

a.  Obligational  Authority.  The  Grant 
Officer  will  assign  a  separate  line  on  the 
UI  program  notices  of  obligational 
authority  for  TEUC  grant  funds,  and  a 
separate  sub-account  for  TEUC  will  be 
set  up  in  the  Pajrment  Management 
System  for  SWAs  to  draw  down  TEUC 
administrative  funds. 

b.  Administrative  Fund  Accounting. 
Because  of  the  separate  appropriation 
for  TEUC  administrative  funds  and  the 
availability  of  these  funds  until 


expended,  SWAs  must  track  and  report 
TEUC  administrative  expenditures  and 
obligations  separately  from  the  regular 
UI  program.  Therefore,  SWAs  should 
establish  a  separate  fund  ledger  and 
must  submit  a  separate  SF  269  for  the 
TEUC  program.  SWAs  should  include 
any  TEUC  administrative  expenditures 
and  obligations  incurred  in  March  2002 
in  Uieir  Jvme  30,  2002,  TEUC  SI;  269 
report. 

c.  Time  Distribution.  To  ensure  that 
regular  UI  and  TEUC  costs  are  tracked 
separately,  SWAs  should  charge  time 
used  for  all  TEUC  activities  to  the 
appropriate  UI  functional  activity  codes 
as  outlined  in  Appendix  E  to  ET 
Handbook  No.  410)  under  the  separate 
TEUC  fund  ledger;  however,  SWAs 
shoiUd  combine  regular  and  TEUC  staff 
year  usage  data  in  Section  A  of  the  UI- 
3  worksheet. 

d.  Accounting  for  TEUC  Payments 
(Benefits). 

(1)  TEUC  advances  to  the  states'  UTF 
accoimts,  and  disbursements  for  TEUC 
benefit  payments  will  be  reported  on  the 
monthly  ETA  2112.  Do  not  use  a 
separate  form  for  this  report.  (See 
Section  VI,  Reporting  Instructions.) 
Accurate  reporting  of  advances, 
reimbursements  and  pajnnents  is 
important  due  to  the  monthly 
reconciliation  of  balances  with  OWS 
records;  balances  are  subject  to  constant 
congressional  and  public  inquiries. 

(2)  Since  TEUC  paid  to  UCFE  and 
UCX  will  be  funded  out  of  General 
Revenues,  the  Federal  Employees 
Compensation  (FEC)  Account  will  not 
be  used  to  pay  TEUC  benefits. 
Therefore,  federal  agencies  will  not  be 
required  to  reimbiu"se  the 
Unemployment  Trust  Fund  for  TEUC 
paid  to  federal  employees.  The  ETA  191 
report  and  UCFE/UCX  detailed  claimant 
data  provided  by  states  to  Federal 
agencies  must  exclude  TEUC. 

3.  Drawdown  Instructions  for  TEUC. 
Beginning  on  March  15,  2002,  there  will 
be  one  or  more  new  lines  in  the 
Automated  Standard  Application  for 
Payments  System  (ASAP)  for  making 
drawdowns  to  pay  TEUC  benefits.  The 
line(s)  are  clearly  labeled  TEUC  and 
may  be  broken  down  by  type  of 
payment  for  former  employees  of 
contributory  employers,  UCFE/X,  or 
reimbursable  and  special  contributory 
employers.  The  Bureau  of  Public  Debt, 
managers  of  the  UTF,  will  immediately 
inform  state  users  of  the  ASAP  of  any 
modifications  to  screens  or  drawdown 
instructions. 

a.  Processing  Refunds.  There  are  two 
scenarios  for  returning  funds  to  these 
program  lines.  The  most  likely  scenario 
will  be  when  the  state  has  funds  in  their 
state  UI  account  and  they  need  to  retirni 


those  funds.  This  should  be  completed 
as  a  negative  amount  posted  to  the 
appropriate  line  in  ASAP.  To 
accomplish  this,  the  total  draw  for  the 
day  in  ASAP  must  be  greater  than  the 
negative  balance  posted  to  the 
appropriate  line. 

"The  second  scenario  is  when  a  state 
actually  has  the  funds  in  its  federal  UI 
account  that  are  required  to  be  returned 
to  the  appropriate  program  line.  This 
should  be  accomplished  by  the  state 
processing  a  book  transfer  transaction 
that  accomplishes  a  transfer  from  its  UI 
account  to  the  appropriate  program 
under  the  EUCA  account. 

Section  VI — Reporting  Instructions 

1.  General.  The  TEUC  program 
reports,  ETA  207,  ETA  218,  ETA  227. 
ETA  5130  and  ETA  5159  should  be 
submitted  electronically  by  utilizing 
separate  TEUC  entry  screens  that  are 
available  through  the  UI  Required 
Reports  electronic  reporting  system. 
These  reports  will  mirror  the  reports 
required  for  the  regular  Federal-State 
Extended  Benefits  program.  TEUC 
activity  should  also  be  reported  on  the 
ETA  2112,  ETA  539  and  Ul-3  as 
specified  below  in  section  2.  Unless 
otherwise  noted,  definitions  of  items 
will  follow  definitions  in  the  regular 
program  as  specified  in  ETA  Handbook 
401,  3rd  Edition.  Due  dates  will  be  the 
same  as  the  regular  versions  of  reports. 

Reporting  will  begin  with  the  first 
reporting  period  in  which  the  effective 
date  of  the  TEUC  program  falls. 
Reporting  for  all  Reports  except  the  ETA 
2112  will  continue  for  twelve  full 
months  or  four  full  quarters  after  the  last 
payable  week  of  the  TEUC  program.  For 
those  reporting  periods  in  this  post- 
TEUC  time  fi-ame,  only  reports,  which 
have  non-zero  data,  need  be  submitted. 
Reporting  on  the  ETA  2112  should 
continue  for  as  long  as  there  is  activity. 

2.  Data  Items  to  be  Reported. 

a.  ETA  207.  Report  column  1 ,  Total 
Determinations  and  Redeterminations, 
for  lines  101  through  106.  Report  also 
lines  201  and  202,  columns  7  through 
10;  and  lines  301  and  302,  columns  11, 
12, 14,  and  17. 

b.  ETA  218.  Report  line  100,  columns 
1  through  3. 

c.  ETA  227.  Report  Section  A. 
Overpayments  Established,  lines  101 
and  103,  for  colunms  2  through  5.  Also 
report  all  of  Section  C,  Recovery/ 
Reconciliation,  excluding  lines  303- 
307,  columns  11-14. 

d.  ETA  5130.  Report  all  data  elements. 

e.  ETA  5159.  For  Section  A  Claims 
Activities,  report  initial  claims 
information  for  columns  2  through  5 
and  column  7  for  lines  101  through  103. 
Report  eligibility  reviews  and  continued 
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weeks  claimed  activity  for  columns  8 
through  12  for  lines  201  through  203. 
The  claims  information  needed  for 
column  11  for  lines  201  through  203 
will  be  identified  as  entitlement  type 
"code  2"  (Federal  Benefit  Extension)  in 
field  number  28  on  the  Interstate  Liable- 
Agent  Data  Transactions  (LADT).  For 
Section  B,  Payment  Activities,  report 
columns  14,  15,  17, 18,  and  19  for  lines 
301  through  302  and  columns  21  and 
columns  24  through  28  for  line  303. 

(1)  First  Payments.  Report  the  first 
payment  under  TEUC  program.  Do  not 
report  the  first  payment  after  TEUC-X 
augmentation  as  a  first  payment. 

(2)  Final  Payments.  A  final  payment 
is  to  be  reported  when  a  payment  is 
issued  that  exhausts  the  benefit 
entitlement  in  the  individual's  TEUC 
account.  When  the  state  is  in  an  EB 
period  or  a  TEUC  EB  period,  only 
payments  that  exhaust  a  TEUC  account 
that  has  been  augmented  with  TEUC-X 
is  reported  as  a  final  payment. 

f.  ETA  2112.  Regular  activity  should 
be  reported  in  the  aggregate  on  the 
electronic  regular  ETA  2112  report  as 
usual.  Information  reflecting  TEUC 
activity  should  be  reported  as  follows: 

Line  15.  Reed  Act  Distributions. 
Include  all  Reed  Act  distributions  to  the 
state  accoimt  in  the  UTF. 

Line  16.  Intra-Account  Transfer. 
Include  in  line  16F  the  amount  of  TEUC 
funds  transferred  fi-om  the  UTF  to  the 
state  benefit  payment  account. 

Line  23.  Federal  Emergency 
Compensation.  Enter  in  columns  C  and 
E  the  amount  of  Federal  funds  received 
as  advances  or  reimbursement  for 
TEUC. 

Lines  33,  34,  35.  Enter  total  benefits 
paid,  attributable  to  state  and  local 
governments.  "501(c)(3)"  nonprofits, 
and  Indian  tribes,  as  appropriate,  on  the 
appropriate  line  for  the  type  of 
employer,  excluding  TEUC  benefits. 

Line  36.  FECA  Net  Federal  Benefits— 
UCX.  Enter  in  columns  C  and  F  the  net 
Federal  portion  of  unemployment 
compensation  paid  to  former  members 
of  the  armed  services,  excluding  TEUC. 
The  total  payments  should  be  adjusted 
for  refunds  deposited  during  the  month, 
credits  and  recharges,  and  cancellations 
and  reissuances. 

Line  39.  Federal  Emergency 
Compensation.  Enter  in  columns  C  and 
F  the  net  amount  for  which  the  federal 
government  is  liable  for  TEUC, 
including  Unemployment 
Compensation  for  Former  Federal 
Civilian  Employees  (UCFE)  and 
Unemployment  Compensation  for  Ex- 
Servicemembers  (UCX)  and  federal 
emergency  programs.  Include  residual 
activity  (e.g.,  overpayment  recoveries) 
from  expired  emergency  programs  (e.g.. 


Emergency  Unemployment 
Compensation  (EUC),  Federal 
Supplemental  Compensation  (FSC), 
Federal  Supplemental  Benefits  (FSB). 
Break  out  all  disbursements  by  program 
in  the  "Comments"  section  as  follows: 

(1)  Regular — TEUC  benefits  paid  to 
former  employees  of  contributory 
employers. 

(2)  Reimbursable,  Federal,  and 
Special  Contributory — TEUC  benefits 
paid  to  former  employees  of  the  federal 
govenmient  (UCFE  and  UCX),  state  and 
local  government  (contributory  or  non 
contributory)  section  501(c)(3) 
employers  (contributory  or  non 
contributory  employers  to  which  section 
3309(a)(1)  of  the  Internal  Revenue  Code 
applies),  and  Indian  Tribes 
(contributory  or  non  contributory. 

(3)  Expired  Program  Transactions — 
any  residual  activity  for  expired  federal 
benefit  extension  programs,  e.g., 
recoveries  of  EUC  overpayments. 

Line  41.  Reed  Act  Withdrawals.  Enter 
all  Reed  Act  funds  withdrawn  from  the 
state  account  in  the  UTF. 

Line  43.  FECA  Net  Benefit 
Payments — UCFE.  Enter  in  columns  C 
and  F  the  net  Federal  portion  of 
unemployment  compensation  paid  to 
former  federal  civilian  (including 
postal)  employees,  excluding  TEUC. 
The  total  payments  should  be  adjusted 
for  refunds  deposited  during  the  month, 
credits  and  recharges,  and  cancellations 
and  reissuances. 

Line  50.  Withholding.  States  are  to 
report  gross  benefits  in  column  F 
regardless  whether  amounts  of 
withholding  transferred  to  the  IRS  goes 
through  the  state  benefit  payment 
account.  See  ETA  Handbook  401,  3rd 
Edition,  for  specific  instructions.  Line 
16  F  must  equal  Line  44E. 

g.  ETA  539.  Total  weeks  claimed  for 
State,  UCFE,  and  UCX  under  the  TEUC 
program  for  the  report  period  will  be 
reported  in  the  comments  section  and 
labeled  as  "TEUC"  followed  by  the 
number.  For  example:  "TEUC=239". 
(The  agent  weeks  claimed  information 
needed  for  this  report  will  be  obtained 
from  the  LADT  identified  in  field  28  as 
"code  2",  Federal  Benefit  Extension.) 

h.  UI-3  Worksheet.  Report  TEUC 
claims  activity/workload  activity 
electronically  on  the  lines  for  third  tier 
programs  on  the  regular  UI-3  report. 

3.  Notification  of  a  TEUC  EB  Trigger. 
States  with  a  TEUC  agreement  with  the 
Secretary  may  already  have  triggered  or 
may  trigger  a  TEUC  EB  period  under  the 
requirements  of  section  203(c)  of  the 
Act.  A  letter  from  the  governor  or 
appropriate  state  official  declaring  that 
the  state  has  triggered  either  on  or  off 
the  TEUC  EB  period  based  on  the  4 
percent  lUR  is  required  in  the  same 


manner  as  for  an  EB  period  under 
EUCA. 

States  with  a  4  percent  lUR  as  of 
enactment  of  the  TEUC  Act  should 
immediately  declare  a  TEUC  EB  period 
indicating  a  beginning  date  in 
accordance  with  the  requirements  of  20 
CFR  615.12.  Send  letter  to:  Ms.  Grace 
Kilbane,  Office  of  Workforce  Security, 
200  Constitution  Avenue,  NW.,  Room 
S-4231,  Washington,  DC  20210. 

Any  paper  reports  should  be  faxed  to 
202-693-3229  instead  of  mailing.  The 
cover  sheet  should  indicate  delivery  to 
UI  Required  Reports. 

4.  O^^B  Approval.  The  information 
collection  effort  described  in  these 
reporting  instructions  has  been 
approved  by  the  Offic-e  of  Management 
and  Budget  (0MB)  under  OMB 
Approval  No.  1205-0433,  expiration 
date— 11/30/2002.  However,  as 
indicated  in  Section  VI.l,  OMB 
approval  is  being  sought  for  extension 
through  12/31/2003.  ETA  will  notify 
states  upon  OMB  approval  of  action. 

Section  VII — Questions  and  Answers 
for  aarification  of  Title  II  of  Public 
Law  107-147 

1 .  Administrative 

a.  Question:  When  is  the  agreement 
between  the  state  and  the  Department  of 
Labor  effective?  Is  it  effective  with  the 
date  the  state  authorizing  official  signs 
the  docimient  or  are  both  signatures 
required? 

Answer:  The  agreement  takes  effect 
after  enactment  and  both  parties  have 
signed.  TEUC  is  payable  beginning  the 
following  week. 

b.  Question:  What  is  the  first  week 
payable  for  TEUC? 

Answer:  The  first  week  payable  is  the 
first  week  which  begins  after  the  state 
enters  into  a  TEUC  agreement. 

c.  Question:  What  is  the  official  name 
of  the  federal  extension? 

Answer:  Temporary  Extended 
Unemployment  Compensation  (TEUC). 

d.  Question:  How  will  states  know 
which  states  are  in  a  TEUC  EB  period 
under  the  4  percent  trigger? 

Answer:  Tne  Office  of  Workforce 
Security  will  issue  a  separate  TEUC 
trigger  notice  identifying  the  states 
where  second-tier  (TTUC-X)  is  payable. 

e.  Question:  Does  a  state  have  to  do 
anjrthing  special  to  declare  that  TEUC- 
X  is  payable  under  the  state  law  based 
on  the  four  (4)  percent  trigger? 

Answer:  Yes.  As  is  the  case  with  the 
EB  program,  the  state  must  send  a  letter 
advising  the  department  that  it  is 
triggering  "on"  or  "off'  a  second-tier 
period.  The  information  currently 
provided  by  the  states  on  the  ETA  539 
report  will  be  used  to  issue  the  TEUC 
trigger  notices. 


f.  Question:  When  a  TEUC  EB  period 
"OFF"  indicator  occurs,  does  the  state 
discontinue  payment  of  TEUC  to 
individuals  who  have  been  determined 
eligible  for  TEUC-X  benefits? 

Answer:  The  ending  of  a  TEUC  EB 
period  does  not  affect  the  payment  of 
TEUC-X  to  individuals  who  established 
eligibility  during  the  TEUC  EB  period. 
Section  203(c)  provides  that  an 
individual's  TEUC  accoimt  shall  be 
augiunented  by  an  amount  equal  to  the 
original  TEUC  account  if  a  TEUC  EB 
period  is  in  effect  at  the  time  of  the 
original  TEUC  accoimt  exhaustion.  It 
doesn't  provide  for  termination  of 
payments  if  the  period  triggers  off.  The 
ending  of  the  TEUC  EB  period  only 
affects  determinations  of  entitlement  to 
TEUC-X  for  new  exhaustees. 
Individuals  who  exhaust  benefits  with  a 
week  of  imemployment  that  ended  after 
the  TEUC  EB  period  ended  are  not 
eligible  for  TEUC-X. 

g.  Question:  For  those  states  that 
currently  have  an  insured 
unemployment  rate  of  4  percent  or 
above,  what  is  the  beginning  date  of  the 
TEUC  EB  period? 

Answer:  The  beginning  and  ending  of 
the  TEUC  EB  Period  is  determined  in 
the  same  manner  as  a  regular  EB  period 
using  a  4  percent  insured 
imemployment  rate  (lUR)  in  place  of  5 
percent.  Therefore,  the  TEUC  EB  Period 
begins  with  the  third  week  that  begins 
after  the  "ON"  indicator  and  ends  with 
the  ending  of  the  third  week  ending 
after  the  "OFF"  indicator. 

h.  Question:  U  the  state's  lUR  would 
cause  the  TEUC  EB  Period  beginning 
date  to  precede  the  effective  date  of  the 
TEUC  agreement  in  a  state,  does  the 
mandatory  13-week  "ON"  period  begin 
with  the  earlier  date  or  with  the  first 
week  that  begins  after  the  agreement  is 
in  effect? 

Answer;  The  mandatory  13- week 
"ON"  period  begins  with  the  earlier 
date,  because  section  203(c)  of  the  Act 
does  not  affect  the  normal  calcidation  of 
when  the  period  begins  and  ends. 

i.  Question:  If  state  law  requires  a 
request  for  redetermination  before 
appeal  of  a  monetary  determination,  is 
state  law  followed  for  TEUC  monetary 
appeals? 

Answer:  Yes.  Section  IV,  5.c.  provide 
that  the  provisions  of  state  law  apply  to 
determinations  pertaining  to  TEUC. 

j.  Question:  May  an  incUvidual  in 
continued  claim  status  at  the  time  of 
exhaustion  be  automatically  switched  to 
a  TEUC  claim  without  filing  a  TEUC 
initial  claim? 

Answer:  No.  A  TEUC  initial  claim 
must  be  filed  that  meets  the  state's 
requirements  for  claims  filing. 


k.  Question:  May  individuals  be  paid 
TEUC  for  weeks  of  unemployment  prior 
to  the  effective  date  of  the  legislation? 

Answer:  No.  TEUC  is  payable  only  for 
weeks  of  imemployment  beginning  after 
enactment  of  the  TEUCA  and  the  state's 
execution  of  a  TEUC  agreement  with  the 
Secretary  of  Labor. 

1.  Question:  My  state  is  in  an  EB 
period  and  has  a  TEUC  agreement  with 
the  Secretary  of  Labor.  If  my  state 
chooses  to  pay  EB  before  TEUC,  are  we 
required  to  pay  TEUC  effective  March 
10,  2001,  to  individuals  who  have  an 
applicable  benefit  year  for  TEUC,  but 
not  for  EB? 

Answer;  Yes.  The  agreement  requires 
the  state  to  implement  the  TEUC 
program  effective  with  the  first  week 
beginning  after  the  agreement  was 
executed  for  individuals  who  meet  the 
requirements  of  section  202(b)  of  the 
TEUCA. 

m.  Question:  My  state  is  in  an  EB 
period  and  has  a  "TEUC  agreement  with 
the  Secretary  of  Labor.  If  my  state 
chooses  not  to  pay  TEUC  in  lieu  of  EB, 
is  my  state  prohibited  from  paying 
TEUC  to  an  individual  prior  to  the 
exhaustion  of  EB? 

Answer;  Yes.  U  the  state  does  not 
exercise  its  option  under  section  202(e) 
of  the  TEUCA  to  pay  TEUC  in  lieu  of 
EB,  the  individual  does  not  meet  the 
requirements  of  section  202(b)(2)  of  the 
TEUCA  until  EB  is  exhausted. 

2.  Claimants  Potentially  Eligible  for 
TEUC 

a.  Question:  What  is  the  universe  of 
claimants  who  are  potentially  eligible 
for  TEUC? 

Answer:  In  addition  to  meeting  state 
law  eligibility  requirements  that  are  not 
inconsistent  with  the  Act  or  operating 
instructions,  any  individual  with  a 
benefit  year  ending  during  the  week  of 
March  15,  2001  and  thereafter  who — 

(1)  has  exhausted  all  rights  to  regular 
compensation; 

(2)  has  no  rights  to  regular  or 
extended  compensation  under  any  state 
or  Federal  law; 

(3)  is  not  receiving  compensation 
under  the  Canadian  law;  and  who 

(4)  filed  an  initial  claim  (new  or 
additional,  including  transitionals)  for 
compensation  during  the  week  of  or 
after  March  15,  2001.  (This  condition 
may  be  met  with  the  filing  of  an  initial 
claim  at  any  time  up  until  the  TEUC 
program  ends.) 

Example:  The  individual  exhausted 
benefits  with  the  week  ending  January  6, 
2001,  and  his/her  benefit  year  ended 
Saturday,  June  2,  2001.  The  individual  did 
not  file  an  additional  claim  on  that  claim 
during  or  after  the  week  that  included  March 
15.  2001.  If  the  individual  files  a  new  claim 


for  regular  compensation  between  the  week 
of  March  15.  2001  and  the  end  of  the  TEUC 
program  and  is  determined  monetarily 
ineligible,  he/she  is  potentiailv  eligible  for 
TEUC. 

b.  Question:  Are  individuals  who 
filed  a  new  claim  and  established  a 
benefit  year  or  filed  an  additional  claim 
on  an  existing  benefit  year,  during  or 
after  the  week  of  March  15,  2001 ,  but 
received  no  payments  before  the  benefit 
year  ended  potentially  eligible  for 
TEUC? 

Answer:  Yes,  because  the  ending  of 
the  benefit  year  prevents  the  individual 
from  receiving  the  regular  benefit 
balance  that  was  available.  Therefore, 
the  claimant  is  an  exhaustee  for  TEUC 
purposes. 

c.  Question:  For  purposes  of  section 
202(b)(4).  TEUCA.  are  transitional 
claims  considered  initial  claims? 

Answer:  Yes.  See  Section  VI1.2.a.{4) 
above. 

d.  Question:  My  state  law  provides 
that  during  an  EB  period,  regular 
benefits  in  excess  of  26  times  the  WBA 
(sbarable  regular)  will  be  denied  if  the 
individual  failed  to  purge  a 
disqualifying  separation  through 
subsequent  employment.  Is  this 
individual  an  exhaustee  for  TEUC 
purposes? 

Answer:  No.  This  individual  is  not  an 
exhaustee  because  the  individual  has 
not  "received  all  regular  compensation 
payable"  with  respect  to  the  benefit  year 
and  does  not  fall  within  the  special 
rules  for  determining  exhaustees.  The 
fact  that  regular  benefits  in  excess  of  26 
times  the  WBA  are  subject  to  EB 
eligibility  requirements  does  not  change 
the  fact  that  they  are  regular  benefits. 
However,  when  the  benefit  year  ends,  if 
the  individual  is  not  entitled  to  regular 
benefits  on  a  new  benefit  year,  the 
individual  is  an  exhaustee. 
Additionally,  since  state  law  does  not 
require  that  the  separation 
disquahfication  be  purged  through 
subsequent  work  in  order  for  the 
individual  to  qualify  for  regular  benefits 
in  a  subsequent  benefit  year,  it  does  not 
carry  over  to  the  TEUC  claim. 

e.  Question:  My  state  law  provides 
that  during  an  EB  period,  an  individual 
must  meet  the  EB  work  search 
requirements  to  qualify  for  regular 
benefits  in  excess  of  26  times  the  WBA 
(sbarable  regular)  and  imposes  the  EB 
disqualification  requiring  subsequent 
employment  to  purge  a  disqualification. 
Is  an  individual  who  is  held  ineligible 
under  the  EB  work  search  provision  an 
exhaustee  for  TEUC  purposes? 

Answer:  No.  This  individual  is  not  an 
exhaustee  for  the  same  reasons 
described  in  question  and  answer  2.b. 
above.  However,  this  individual  is  an 
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exhaustee  after  the  end  of  the  benefit 
year,  if  there  is  no  entitlement  to  regular 
benefits  on  a  new  benefit  year.  The 
disqualification  does  not  carry  over  to 
TEUC,  if  the  state  is  paying  TEUC  in 
lieu  of  EB,  because  the  EB  work  search 
requirement  only  applies  to  regular 
benefits  in  excess  of  26  times  the  WBA 
and  EB  in  accordance  with  20  CFR 
615.9(a). 

f.  Question:  To  be  considered  an 
"exhaustee,"  must  a  person  have 
received  all  regular  benefits,  i.e.,  must 
benefits  actually  have  been  paid  on  the 
parent  claim? 

Answer  No.  See  Section  111.5(b). 

g.  Question:  When  an  individual  has 
only  a  monetarily  ineligible  claim  on 
file  showing  a  benefit  year  ending  date 
during  or  after  the  week  of  March  15. 
2001,  and  there  is  no  record  of  an 
appeal,  is  this  individual  potentially 
eligible  for  TEUC? 

Answer-  No.  Because  the  individual 
did  not  have  sufficient  employment 
and/or  wages  to  establish  monetary 
entitlement,  there  is  no  applicable 
benefit  year  with  respect  to  which  the 
individual  exhausted  all  rights  to 
regular  compensation,  as  required  by 
section  ZOZWW.  TEUCA. 

3.  Applicable  Benefit  Year  for  TEUC 
Purposes 

a.  Question:  Does  an  individual  with 
a  qualifying  benefit  year  who  is  eligible 
for  regular  benefits  on  a  subsequent 
benefit  year  have  the  option  to  receive 
TEUC  based  on  the  first  benefit  year? 

Answer:  No.  An  individual  with 
existing  entitlement  to  regular 
compensation  is  not  an  exhaustee  for 
TEUC  qualifying  purposes. 

b.  Question:  If  an  individual  has  two 
qualifying  benefit  years  on  file  and  has 
exhausted  the  subsequent  benefit  year, 
does  the  individual  have  the  option  to 
receive  TEUC  based  on  the  first  benefit 
year? 

Answer:  No.  The  most  recently 
exhausted  benefit  year  is  the  applicable 
benefit  year  for  TEUC  purposes  under 
the  definitions  published  in  Section  II. 

c.  Question:  Does  TEUC  entitlement 
exist  for  an  individual  who  received 
some  TEUC  before  the  end  of  his/her 
benefit  year  and  who  fails  to  qualify  on 
a  new  benefit  year  because  he/she  has 
not  earned  requalifying  wages? 

Answer:  Yes.  Individuals  who  are 
unable  to  qualify  for  benefits  on  a 
subsequent  benefit  year  because  of  a 
failure  to  meet  the  requalifying  wage 
requirements  and  who  otherwise  meet 
the  TEUC  requirements  will  be  eligible 
for  TEUC.  If  the  requalifying 
requirements  are  met,  the  individual 
will  no  longer  meet  the  requirements  for 


TEUC  eligibility  because  he/she  would 
no  longer  be  an  exhaustee. 

d.  Question:  When  an  individual  who 
otherwise  meets  the  eligibility 
requirements  for  TEUC  has  established 
a  second  benefit  year  and  has  had  his/ 
her  wage  credits  canceled  or  the  right  to 
regular  compensation  totally  reduced  as 
the  result  of  a  disqualification,  is  the 
individual  entitled  to  TEUC  based  on 
the  prior  benefit  year? 

Answer:  No.  The  "applicable  benefit 
year"  for  TEUC  is  the  current  benefit 
year  where  the  disqualification  has  been 
imposed.  The  TEUC  monetary  is 
determined  based  on  the  regular  benefit 
monetary  determination  prior  to  wage 
cancellation.  However,  any  requalifying 
requirement  imposed  by  the  disquali- 
fication applies  to  TEUC  eligibility. 

e.  Question:  In  some  cases,  due  to  the 
receipt  of  severance  pay,  an  individual's 
eligibility  for  regular  compensation  may 
be  postponed  or  reduced.  This  may 
result  in  no  regular  compensation  being 
paid  during  the  benefit  year.  Even 
though  no  benefits  were  ever  actually 
paid,  are  these  individuals  considered 
to  be  "exhaustees?" 

Answer:  Yes.  Section  in.5(b). 

4.  Monetary  Eligibility 

a.  Question:  Is  there  a  uniform  13- 
week  duration  for  TEUC  regardless  of 
the  regular  claim  maximum  benefit 
amount  (MBA)? 

Answer:  No.  The  TEUC  MBA  is 
computed  as  the  lesser  of  50  percent  of 
the  regular  MBA,  including  dependents' 
allowance,  or  13  times  the  average 
weekly  benefit  amount  (WBA).  Fifty 
percent  of  the  regular  MBA  may  result 
in  less  than  13  weeks  of  benefits. 

b.  Question:  If  there  has  been  a  recent 
increase  in  the  state's  WBA  that  applies 
to  all  benefit  years  on  file  with  a 
balance,  what  impact  does  it  have  on 
the  TEUC  WBA  and  MBA? 

Answer:  The  individual's  TEUC  WBA 
will  be  the  most  recent  regular  WBA 
payable  applicable  to  the  individual. 
The  individual's  MBA  will  represent  the 
lesser  of  50  percent  of  the  total  regular 
benefit  MBA  or  13  times  the  average  of 
both  WBAs  paid  during  the  benefit  year. 

c.  Question:  If  an  individual  receives 
a  monetary  penalty  on  his/her  regular 
claim,  is  the  TEUC  claim  figured  on  the 
regular  amount  before  or  after  the 
penalty  (e.g.,  wage  cancellation  or 
reduction  of  the  MBA)? 

Answer:  Before  the  penalty.  Although 
section  203(b)(1)  of  the  Act  requires  that 
the  amount  in  the  TEUC  account  equal 
the  lesser  of  50  percent  of  the  regular 
benefits  payable  or  1 3  times  the  average 
WBA,  the  Department  has  consistently 
held  that  the  determination  of  the 
monetary  award  for  federally-financed 


extensions  should  be  based  on  the 
award  prior  to  the  application  of  the 
penalty  because  to  base  entitlement  on 
the  lesser  redetermined  amount  would 
be  tantamount  to  imposing  a  second 
penalty  for  the  same  disqualifying  act. 
(Refer  to  20  CFR  615.5(a)(l)(i)  and 
(b)(3)). 

d.  Question:  When  a  state  is  in  a 
TEUC  EB  period,  what  individuals 
qualify  for  the  TEUC-X  monetary 
determination? 

Answer:  Under  section  203(c)(1)  of  the 
Act,  only  those  individuals  who  exhaust 
the  first-tier  TEUC  during  the  TEUC  EB 
period. 

e.  Question:  Does  an  individual  who 
exhausts  tier-one  TEUC  prior  to  the 
TEUC  EB  period  "on"  indicator  qualify 
for  the  second  tier  of  TEUC? 

Answer:  No.  A  claimant  who  exhausts 
TEUC  during  an  "off"  indicator  is  not 
eligible  for  TEUC-X. 

I.  Question:  May  individuals  who 
have  their  base  period  wage  credits 
canceled  or  who  have  had  their  regular 
maximum  benefit  amount  reduced  to 
one  week  establish  a  TEUC  claim?  Jf 
"yes,"  what  is  the  TEUC  monetary 
based  on? 

Answer:  Yes.  The  individual's  TEUC 
account  is  based  on  the  original 
monetary  determination  before  wage 
cancellation  or  benefit  reduction.  See 
Section  in.5(b)(2)(C).  The  rationale  for 
this  position  is  that  the  individual's  loss 
of  regular  compensation  is  the  penalty. 
To  base  TEUC  entitlement  on  a  lesser 
redetermined  amount  (such  as  one 
week)  would  be  tantamoimt  to  imposing 
a  second  penalty  for  the  same 
disqualifying  act.  Whether  or  not  the 
individual  is  immediately  eligible  for 
TEUC  depends  on  the  requalifying 
requirements  imposed  by  state  law. 

g.  Question:  If  the  calculation  of  the 
individual's  TEUC  monetary 
entitlement  at  50  percent  of  regular 
monetary  entitlement  results  in  an 
amount  (dollars  and  cents)  requiring 
rounding,  are  state  law  rounding 
provisions  followed? 

Answer:  Yes.  States  are  to  round  up  or 
down  in  accordance  with  their  laws. 

h.  Question:  My  state's  formula  for 
determining  the  maximum  benefit 
amount  (MBA)  for  regular  compensation 
is  the  lesser  of  26  times  the  weekly 
benefit  amoimt  (WBA)  or  one-third  of 
the  base  period  wages  credits.  When  an 
individual  is  imemployed  due  to  a  plant 
closing,  my  state  pays  up  to  13 
additional  weeks  of  benefits  by 
calculating  the  MBA  payable  for  regular 
compensation  plus  the  additional 
compensation  as  the  lesser  of  39  times 
the  WBA  or  one-half  of  the  base  period 
wage  credits.  State  law  does  not 
specifically  define  these  benefits  as 
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additional  compensation.  Are  the  plant 
closing  benefits  considered  additional 
compensation  for  TEUC  purposes? 

Answer:  Yes.  These  benefits  meet  the 
definition  of  "additional  compensation" 
(commonly  called  additional  benefits) 
as  defined  at  20  CFR  615.2(f)  as  benefits 
paid  "*  *  *  by  reason  of  other  special 
factors.  *  *  *"  As  such,  these  benefits 
are  excluded  from  use  in  the  calculation 
of  TEUC  monetary  entitlement  and 
TEUC  may  be  paid  prior  to  these 
benefits.  Section  202(b)(2),  TEUCA, 
does  not  require,  as  a  condition  of  TEUC 
eligibility,  exhaustion  of  additional 
benefits. 

5.  Base  Period  Employment 
Requirement 

a.  Question:  Section  202(d)(2)(A)  of 
the  Act  requires  that  the  claimant  have 
20  weeks  of  full-time  insured  work  or 
the  equivalent  in  insured  wages  in  order 
to  qualify  for  TEUC  (and  TEUC-X,  since 
it  is  based  on  TEUC).  Is  this  the  same 

as  is  required  for  EB? 

Answer:  Yes.  State  law  which  satisfies 
the  requirements  of  202(a)(5)  of  the 
Federd-State  Extended  Unemployment 
Compensation  Act  (EUCA)  of  1970 
satisfies  this  requirement. 

b.  Question:  'The  individual's  base 
period  employment  and  wages  meet  the 
requirement  of  20  weeks  of  full-time 
work  or  its  equivalent.  The  state's 
formula  for  calculating  the  weekly 
benefit  amount  allows  weeks  with  low 
earnings  to  be  excluded  in  the 
determination  of  the  individual's 
weekly  benefit  amount.  Does  this 
individual's  base  period  employment 
and  earnings  meet  the  requirements  of 
section  202(d)(2)(A),  TEUCA? 

Answer:  Yes.  Section  202(d)(2)(A), 
TEUCA  requires  the  application  of 
section  202(a)(5),  EUCA,  to  the 
determination  of  TEUC  entitlement. 
Section  202(a)(5),  EUCA,  requires  an 
individual  to  have  base  period 
employment  of  20  weeks  of  full-time 
work  or  its  equivalent,  as  defined  by 
state  law,  to  qualify.  It  does  not  require 
all  of  the  employment  and  wages  to 
have  been  used  in  the  determination  of 
monetary  entitlement  of  the  applicable 
benefit  year. 

c.  Question:  The  individual  has 
covered  employment  and  wages  in  more 
than  one  state.  The  individual  has 
established  a  benefit  year  based  on 
wages  from  state  A  only  because  the 
base  period  wages  from  state  B  do  not 
increase  the  weekly  or  maximimi  benefit 
amount.  Therefore,  no  combined  wage 
claim  was  established  and  state  A 
returned  the  wages  to  state  B.  May  state 
A  use  the  information  from  the  TC-IB4 
wage  transfer,  that  it  received  from  state 
B,  as  evidence  of  sufficient  employment 


and  wages  in  the  base  period  of  its  claim 
to  satisfy  the  20-weeks-of-full-time-work 
requirement  or  its  equivalent  for  TEUC 
entitlement? 

Answer:  Yes.  Section  202(a)(5)  of 
EUCA  requires  an  individual  to  have  a 
specified  amount  of  base  period 
employment  and  wages  to  qualify.  It 
does  not  require  all  of  the  employment 
and  wages  to  have  been  used  in  die 
determination  of  monetary  entitlement 
of  the  applicable  benefit  year. 

d.  Question:  The  individual  has 
existing  benefit  years  ending  during  or 
after  the  week  of  March  15.  2001,  in 
more  than  one  state.  The  applicable 
benefit  year  for  TEUC  is  in  state  B.  The 
employment  and  wages  used  in  the 
monetary  determination  of  the  claim  in 
state  A  meet  the  20-weeks-of-work  or 
equivalent  requirement.  The 
employment  and  wages  used  in  the 
monetary  determination  of  the  TEUC 
"applicable  benefit  year"  in  state  B  do 
not  meet  the  base  period  work 
requirement.  May  state  B  use 
information  from  state  A,  obtained  via 
the  Interstate  Inquiry  (IBIQ)  or  the 
combined  wage  program  TC-IB4,  to 
verify  that  the  individual  had  sufficient 
out-of-state  covered  employment  and 
wages  in  the  base  period  of  the  claim  in 
state  B  to  satisfy  the  20-weeks-of-work 
or  equivalent  requirement? 

Answer:  Yes.  Section  202(a)(5)  of 
EUCA  requires  an  individual  to  have  a 
specified  amount  of  base  period 
employment  and  wages  to  qualify.  It 
does  not  require  all  of  the  employment 
and  wages  to  have  been  used  in  the 
determination  of  monetary  entitlement 
of  the  applicable  benefit  year. 

6.  Seasonal  Provisions/Between  Terms 
Denial 

a.  Question:  Are  employees  of 
educational  institutions  who  are  denied 
regtdar  benefits  because  of  the  between- 
and-within  terms  denial  provisions 
eligible  for  TEUC? 

Answer:  No.  Section  3304(a)(6)(A)  of 
the  Federal  Unemployment  Tax  Act 
requires,  as  a  condition  of  participation 
in  the  Federal-State  Unemployment 
Compensation  program,  that  state  law 
prohibit,  under  specified  circumstances, 
the  payment  of  benefits  based  on 
professional  services  performed  for 
educational  institutions  during  such 
periods.  Under  section  202(d)(2)  of  the 
Act,  the  terms  and  conditions  of  the 
State  law,  except  where  inconsistent 
with  the  Act  or  operating  instructions, 
apply  to  claims  for  TEUC.  Therefore,  the 
same  between  and  within  terms  denial 
provisions  of  state  law  apply  to  TEUC 
claims. 

b.  Question:  Under  my  state's 
seasonality  provisions,  all  wage  credits 


in  the  base  period  are  used  to  determine 
monetary  eligibility.  However,  for  a 
seasonal  worker,  benefits  based  on 
seasonal  wages  may  be  paid  only  during 
the  normal  seasonal  period.  Is  a 
seasonal  worker,  with  a  combination  of 
seasonal  and  non-seasonal  base  period 
employment,  who  has  exhausted  all 
non-seasonal  benefits  and  is  currently 
ineligible  for  benefits  based  on  seasonal 
employment  considered  an  "exhaustee" 
for  TEUC  pvuposes? 

Answer:  Yes.  See  Section 
111.5(b)(2)(B). 

c.  Question:  Under  my  state's 
seasonality  provisions,  benefits  based 
on  seasonal  wages  may  be  paid  only 
during  the  normal  seasonal  period  for 
which  the  seasonal  wage  credits  were 
earned.  Is  a  seasonal  worker,  whose 
monetary  determination  is  based  solely 
on  seasonal  wages  and  who  is  ineligible 
because  of  the  seasonality  provisions, 
considered  an  "exhaustee"  for  TEUC 
purposes? 

Answer:  Yes.  Section  III.5.(b){2)(B) 

7.  TEUC  EB  Period  Trigger 

a.  Question:  Section  203(c)(2)(B)  of 
the  TEUC  Act  provides  for  using  a 
modified  section  203(d)  of  the  EUCA  to 
determine  a  state's  TEUC  EB  period. 
Does  section  203(f)  of  EUCA  pertaining 
to  the  alternative  total  unemployment 
rate  also  apply  and  provide  a  higher 
TEUC  MBA  {i.e.,  20  times  WBA)  during 
periods  of  a  "High  Unemployment 
Period"? 

Answer:  No.  If  a  state  is  in  a  TEUC  EB 
period  when  a  claimant  exhausts  his/ 
her  first  TEUC  award,  the  claimant  will 
receive  another  TEUC  award  equal  to 
the  first  amount.  Under  TEUC.  a 
claimant  can  potentially  receive  26 
weeks  of  benefits  which  is  greater  than 
the  20  week  MBA  payable  during  a 
"High  Unemployment  Period." 
Additionally.  TEUC  does  not  reduce  EB 
entitlement.  Therefore,  if,  a  claimant  has 
exhausted  all  TEUC  or  TEUC-X,  and  a 
state  is  in  an  EB  period  triggered  under 
the  provisions  of  section  202(d)  of  the 
Act,  unmodified,  or  section  202(f)  of 
EUCA.  the  claimant  mav  qualif\'  for  EB. 

b.  Question:  How  are  the  TEUC-X  EB 
period  "on"  and  "off  dates 
determined? 

Answer:  The  TEUC  EB  period  triggers 
"on"  and  "off'  in  the  same  manner  as 
an  EB  period  under  EUCA.  The  TEUC 
EB  period  begins  with  the  third  week 
beginning  after  the  week  for  which  there 
is  an  "on"  indicator  and  it  ends  with  the 
ending  of  the  second  week  that  begins 
after  the  week  of  the  "off"  indicator. 

The  TEUC  Trigger  notice  shows  all 
states  that  are  in  a  TEUC  EB  period, 
which  includes  those  in  a  regular  EB 
period  and  those  using  the  4  percent 
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trigger.  The  13-week  minimum  duration 
of  the  TEUC  EB  period  began  for  some 
states  based  on  the  4  percent  trigger 
prior  to  the  enactment  of  the  TEUC  Act 
because  of  the  way  the  trigger  functions. 
If  a  state's  insured  unemployment  rate 
falls  below  4  percent,  the  TEUC  EB 
period  will  end  consistent  with  the 
begiiming  date  shown. 

c.  Question:  Does  the  ending  of  the 
TEUC  EB  period  result  in  the  ending  of 
TEUC-X  payments  in  a  state? 

Answer:  No.  Once  an  individual  has 
been  determined  entitled  to  TEUC-X, 
the  benefits  are  available  through  the' 
end  of  the  TEUC  program.  Whether  a 
state  is  in  a  TEUC-EB  period  only 
affects  whether  the  individual  is 
entitled  to  an  account  augmentation  of 
TEUC-X. 

d.  Question:  When  an  individual 
exhausts  initial  TEUC  entitlement,  what 
determines  whether  the  balance  in  the 
individual's  account  is  augmented  by  an 
amount  equal  to  the  amount  of  the 
initial  TEUC  maximum  benefit  amount? 

Answer:  If  a  TEUC-X  EB  period  is  in 
effect  during  the  week  of  unemployment 
for  which  the  final  payment  of  initial 
TEUC  entitlement  is  made,  the 
individual's  TEUC  account  is 
augmented  by  an  amount  equal  to  the 
amount  of  the  initial  TEUC  MBA.  When 
a  state  is  not  in  a  TEUC-X  EB  period 
during  such  week,  the  individual  is  not 
entitled  to  TEUC-X. 

e.  Question:  When  the  balance  in  the 
individual's  original  TEUC  account  is 
less  than  the  WBA  and  the  individual 
qualifies  for  TEUC-X,  is  TEUC-X 
payable  for  that  same  week? 

Answer:  Yes.  Section  203(c)(1), 
TEUCA,  provides  that,  "if,  at  the  time 
the  individual's  account  is  exhausted, 
such  individual's  state  is  in  an  extended 
benefit  period  *  *  *,  then,  such 
account  shall  be  augmented  by  an 
amount  equal  to  the  original  amount." 
[Emphasis  added.]  This  provision 
provides  for  automatic  replenishment  of 
the  TEUC  account  upon  exhaustion.  As 
a  result,  TEUC-X  is  payable  for  the 
week  of  exhaustion.  If  the  state  can 
accomplish  augmentation  of  the  account 
after  payment  authorization,  that 
reduces  the  TEUC  balance  to  zero  and 
before  check  writing,  the  TEUC  payment 
and  the  TEUC-X  adjustment  may  be 
issued  in  a  single  check. 

8.  Work  Search/Job  Service  Registration 
Requirements 

a.  Question:  Do  the  EB  work  search 
requirements  apply  to  TEUC? 

Answer:  No.  uie  work  search 
reqiiirements  of  the  state  law  apply. 

5.  Question:  Do  state  law  provisions 
regarding  able,  available  and  actively 
seeking  work  apply  to  TEUC? 

Answer:  Yes.  Under  section  203(a)(2), 
TEUCA,  "the  terms  and  conditions  of 


the  state  law  which  apply  to  claims  for 
regular  compensation  and  the  payment 
thereof  apply  to  TEUC. 

c.  Question:  For  TEUC  claims,  my 
state  plans  to  electronically  reactivate 
prior  work  registrations  and  require  the 
same  number  of  job  contacts  as  on  the 
parent  claim.  Are  these  procedures 
inconsistent  with  any  federal 
requirements? 

Answer;  No.  State  law  work  search 
and  employment  service  registration 
requirements  apply  to  TEUC  eligibility. 

9.  Adjudication  of  Issues  Arising 
Subsequent  to  Exhaustion 

a.  Question:  If  an  exhaustee  with  an 
existing  benefit  year  was  separated  from 
employment  after  exhaustion  and  before 
the  effective  date  of  the  TEUC  program, 
is  the  state  required  to  adjudicate  the 
separation  issue? 

Answer:  Yes. 

b.  Question:  My  state  adjudicates  all 
separations  from  the  beginning  of  the 
base  period  to  the  time  a  claim  is  filed. 
Does  this  provision  of  state  law  apply  to 
TEUC  claims? 

Answer:  Yes.  The  state  is  expected  to 
adjudicate  all  potentially  disqualifying 
separations  preceding  and  during  the 
TEUC  claim  in  accordance  with  state 
law  applicable  to  claims  for  regular 
compensation. 

10.  TEUC  Benefit  Intercept 

a.  Question:  Are  TEUC  payments 
subject  to  child  support  intercept  and 
similar  levies  and  attachments? 

Answer:  Yes.  TEUC  is  an 
unemployment  compensation  program. 
As  stated  in  6.a.  above,  the  terms  and 
conditions  of  state  law  apply  to  TEUC, 
including  intercepts  and  offsets,  except 
where  inconsistent  with  the  Act  or 
operating  instructions. 

b.  Question:  What  is  the  order  of 
priority  for  deductions  of  pension, 
overpayment  offset,  child  support  and 
income  taxes? 

Answer:  The  state  will  follow  the 
same  procedures  that  apply  to  regular 
compensation.  The  state  will  first 
determine  the  amount  of  UC  that  the 
individual  is  entitled  to  for  a  week.  This 
means  that  receipt  of  deductible 
income,  including  retirement  pay,  will 
taken  into  account  in  determining  the 
amount  payable  for  the  week.  Next,  the 
state  must  determine  how  much  of  the 
amount  payable  is  to  be  deducted  and 
withheld  to  satisfy  overpayments, 
intercept  child  support,  withholding  of 
income  taxes  or  other  permissible 
purpose.  The  Department's  position  on 
the  priority  of  withholding  is  stated  in 
UIPL  17-95,  Change  1: 

*  *  *  amounts  required  to  be 
withheld  under  state  law  must  be 
withheld  prior  to  any  voluntary 


withholding  requested  by  the  claimants. 
The  Department  continues  to  leave  to 
the  state  the  matter  of  priorities  among 
amounts  that  are  required  to  be 
withheld. 

As  a  result,  any  overpayments  or 
child  support  required  to  be  withheld 
must  be  withheld  prior  to  any 
withholding  of  income  taxes. 

c.  Question:  May  the  state  intercept 
and  apply  TEUC  benefits  to  an 
established  UI  tax  delinquency? 

Answer:  No.  Refer  to  UIPL  Nos.  25-89 
and  45-89. 

11.  Overpayments 

a.  Question:  Is  the  waiver  of 
overpayment  for  equity  and  good 
conscience  voluntary  on  the  state's  part 
or  must  the  state  have  a  program  to 
consider  equity  and  good  conscience? 

Answer:  The  waiver  provision  is 
volimtary  on  the  part  of  the  state. 

b.  Question:  Does  section  206(c)(2}  of 
the  Act  prohibit  the  recovery  of  TEUC 
overpayments  until  the  determination  is 
final  under  state  law? 

Answer:  Yes. 

c.  Question:  May  TEUC  benefits  be 
offset  to  recover  state  UI  overpayments? 

Answer:  Yes,  if  the  state  has  a  Cross- 
program  Overpajnment  Offset  Agreement 
with  the  Secretary,  TEUC  may  be  offset 
to  recover  state  UI  overpa)Tnents. 

d.  Question:  Must  all  offsets  be  50 
percent  even  if  state  law  requires  a 
100%  offset  of  benefits? 

Answer:  No.  The  Act  provides  that  the 
50%  limit  applies  only  to  offsets  to 
recover  TEUC.  It  does  not  apply  to 
offsets  of  TEUC  to  recover  State  UI 
overpayments.  Section  303(g)  of  the 
Social  Security  Act  (cross-program 
offsets)  has  no  50%  limit. 

e.  Question:  When  state  law  does  not 
contain  an  overpayment  waiver 
provision,  states  may  elect  to  waive 
non-fraudulent  TEUC  overpayments. 
Section  IV.6.b.(2)  lists  the  following 
three  factors  that  must  be  considered  in 
determining  whether  equity  and  good 
conscience  exists.  Whetiier:  (1)  The 
overpayment  was  the  result  of  a 
decision  on  appeal;  (2)  the  state  gave 
notice  that  the  individual  may  be 
required  to  repay  the  overpayment  in 
the  event  of  a  reversal  of  the  eligibility 
decision  on  appeal;  and  (3)  whether 
recovery  of  the  overpayment  will  cause 
financial  hardship  to  the  individual. 
Does  this  mean  that  a  waiver  may  only 
be  granted  if  all  three  conditions  are 
met? 

Answer:  No,  but  each  factor  should  be 
considered. 

f.  Question:  During  the  Emergency 
Unemployment  compensation  program 
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during  the  early  1990s,  states  were 
advised  to  refer  fraud  cases  to  the 
USDOL  Office  of  Inspector  General 
(OIG)  for  prosecution  imder  section 
1001  of  Title  18  USC.  Those  cases 
referred  were  not  prosecuted  under  the 
federal  statute  and  resulted  in  cases  that 
could  have  been  prosecuted  under  state 
law  not  being  prosecuted  because  the 
statute  of  limitations  expired  before  the 
state  was  notified  that  federal 
prosecutions  would  not  be  pursued. 
How  is  USDOL  going  to  handle 
prosecution  of  TEUC  fraud 
overpa5rment? 

Answer:  States  should  pursue  TEUC 
fraud  cases  consistent  with  the  way  all 
other  state  and  federal  claims  are 
handled.  At  this  time,  states  should  not 
refer  individual  cases  to  the  USDOL- 
OIG.  However,  should  the  state  suspect 
any  multi-state  or  multi-claimant  cases, 
these  should  be  referred  to  the  OIG. 

g.  Question:  U  an  individual  has  been 
overpaid  TEUC  and  the  amoimt  of  the 
overpayment  exceeds  the  amount 
remaining  in  the  TEUC  account,  may 
the  offset  percentage  exceed  50  percent? 

Answer:  No.  The  TEUCA  provides 
that  "no  single  deduction"  to  recover  a 
TEUC  overpayment  "may  exceed  50 
percent  of  ihe  weekly  benefit  amount 
from  which  the  deduction  is  made." 

h.  Question:  Section  206(b),  TEUCA, 
allows  a  state  to  waive  certain  TEUC 
overpayments  if  it  determines  that  the 
payment  of  TEUC  was  without  fault  on 
the  part  of  the  individual  and 
repayment  would  be  contrary  to  equity 
and  good  conscience.  Section  IV.  6.b.(l) 
states  that,  if  the  state  law  contains 
waiver  provisions  for  regular 
compensation,  the  state  provisions  may 
be  applied  to  TEUC.  The  instructions  do 
not  require  that  the  waiver  criteria  of  the 
state  provisions  must  conform  to  the 
waiver  criteria  set  forth  in  section 
6.b.(2).  Additionally,  Questions  and 
Answers,  11. a.  references  the  "equity 
and  good  conscience"  criteria  in  stating 
that  applying  a  waiver  is  voluntary  on 
the  part  of  the  state.  Does  this  mean  that 
the  state  is  precluded  from  applying  its 
state  law  waiver  provision  unless  it 
conforms  to  the  "equity  and  good 
conscience"  requirements  of  section 
206(b),  TEUCA,  and  may  only  elect  to 
apply  the  TEUC  waiver  criteria  as 
provided  Section  IV.6.b(2)? 

Answer:  No.  A  state  is  not  precluded 
from  applying  its  state  law  waiver 
provisions  if  they  are,  at  a  minimimi, 
consistent  with  the  requirements  of 
section  206(b),  TEUCA. 

i.  Question:  Are  states  required  to  use 
only  benefit  offsets  to  recover  TEUC 
overpayments? 

Answer:  No.  A  state  is  to  use  the  full 
range  of  recovery  tools  applicable  to 


regular  compensation.  See  Section 
IV.6.b.(3). 

j.  Question:  When  an  individual  has 
been  overpaid  TEUC,  is  the  amount  of 
the  overpayment  restored  to  the 
individual's  TEUC  account  at  the  time 
the  overpayment  determination  is 
issued  or  is  it  restored  as  it  is  recovered? 

Answer:  The  full  amount  of  the 
recoverable  overpayment  is  restored  to 
the  individual's  account  at  the  time  the 
determination  is  issued.  As  a  result,  an 
individual  may  have  an  outstanding 
TEUC  overpayment  and  still  be  eligible 
for  a  weekly  payment,  subject  to  the 
offset  to  recover  the  overpayment,  as 
appropriate. 

k.  Question:  My  state  is  considering 
adopting  an  administrative  rule  for 
waivers  of  TEUC  overpayments.  Section 
IV.6.b.(2)(C)  sets  out  three  factors  which 
"shall  be  considered"  by  states  in 
determining  whether  equity  and  good 
conscience  exists.  The  first  of  these  is 
"whether  the  overpayment  was  the 
result  of  a  decision  on  appeal."  Does 
this  mean  that  if  an  overpayment  is  the 
result  of  a  decision  on  appeal,  that  fact 
alone  may  be  grounds  for  granting  a 
waiver? 

Answer:  Yes.  Even  though  the  state 
should  consider  all  of  the  factors,  if  the 
individual's  situation  meets  only  one,  it 
may  constitute  grounds  for  waiver. 

12.  Short-Time  Compensation  Program 

a.  Question:  May  TEUC  be  paid  to 
individuals  participating  in  a  short-time 
compensation  (STC  or  worksharing) 
program? 

Answer:  Yes.  Nothing  in  the  Act 
prohibits  such  payments.  If  an 
individual  participating  in  an  STC 
program  is  an  exhaustee  for  TEUC 
purposes  and  is  otherwise  eligible, 
TEUC  can  be  paid  to  the  individual.  It 
should  be  noted  that  the  payment  of 
TEUC  to  STC  participants  is  unlikely  to 
occur  since  (1)  STC  exhaustions  do  not 
occur  with  a  high  frequency  and  (2)  an 
individual  participating  in  an  STC 
program  whose  benefit  year  has  ended 
will  have  wages  that  must  be  used  to 
establish,  if  possible,  a  new  benefit  year 
before  any  "TEUC  is  payable. 

b.  Question:  Since  my  state  limits  an 
individual's  participation  in  a  STC 
program  to  26  weeks,  the  individual 
could  (1)  continue  to  work  the  reduced 
work  week  under  the  STC  plan,  (2)  be 
ineligible  for  STC,  and  (3)  have  a 
balance  remaining  on  the  regvdar  claim. 
Is  this  person  an  exhaustee  for  TEUC 
purposes?  If  so,  do  we  determine  the 
amount  payable  each  week  using  STC 
criteria  or  regular  criteria?  How  is  the 
individual's  TEUC  MBA  calculated? 

Answer:  This  individual  is  an 
exhaustee  for  TEUC  purposes  because. 


even  though  a  balance  may  remain  on 
the  claim,  the  individual  has  no  rights 
to  regular  compensation.  If  the 
individual  continues  to  work  a  reduced 
work  week  as  provided  under  the  STC 
plan,  then  TEUC  is  to  be  paid  under  the 
state  law's  terms  and  conditions 
pertaining  to  STC.  However,  if  the 
individual  no  longer  works  the  reduced 
work  week  under  the  STC  plan,  then  the 
state's  STC  requirements  will  no  longer 
be  applicable  and  eligibility 
requirements  for  regular  compensation 
apply.  As  a  result,  if  a  balance  remains 
on  the  regular  claim,  the  individual  is 
no  longer  an  exhaustee  for  TEUC 
purposes.  The  TEUC  MBA  is  based  on 
the  MBA  of  regular  compensation 
payable  to  the  individual  during  the 
benefit  year,  even  if  the  STC  plan  limits 
the  amoimt  payable  during  the  STC 
plan,  since  the  claimant  could  be  laid 
off  and  be  entitled  to  the  total  balance. 

c.  Question:  When  regular  benefits  are 
paid  to  individuals  participating  in  a 
"work-sharing  program,"  the  criteria  for 
earnings  deductions  is  based  on  a 
percentage  of  the  earnings  instead  of 
deducting  earnings  on  a  doUar-for-dollar 
basis  as  we  do  with  regular  claims.  Does 
the  STC  deduction  criteria  apply  to 
TEUC?  If  "yes, "  does  the  state  law 
provision  that  limits  the  number  of 
weeks  payable  also  apply  to  TEUC 
work-sharing  benefits? 

Answer:  Yes,  to  both  questions.  As 
stated  in  b.  above,  TEUC  is  to  be  paid 
under  the  state  law's  terms  and 
conditions  pertaining  to  STC. 

13.  Extensions  for  Approved  Training 

a.  Question:  If  a  state  has  a  special 
extension  for  individuals  who  exhaust 
regular  compensation  and  are 
participating  in  approved  training,  may 
TEUC  be  paid  to  these  individuals? 

Answer:  Yes.  For  purposes  of  TEUC. 
these  extended  programs  are  considered 
additional  benefits.  Under  the  Act, 
TEUC  is  payable  prior  to  any  such 
additional  benefits,  because,  under 
section  202(b)(2)  of  the  Act,  exhaustion 
of  additional  benefits  is  not  required  to 
qualify  for  TEUC. 

14.  Self-Employment  Assistance 

a.  Question:  May  TEUC  be  paid  to 
individuals  participating  in  a  self- 
employment  assistance  (SEA)  program? 

Answer:  No.  SEA  is  payable  to 
individuals  "in  lieu  of  regular  UC 
section  3306(t)(l)  of  the  Federal 
Unemployment  Tax  Act),  which  means 
they  have  not,  in  effect,  exhausted 
regular  compensation.  As  explained  in 
UIPL  14-94,  individuals  who  have 
exhausted  regular  UC  are  ineligible  for 
SEA  allowances.  Individuals  may  not 
receive  SEA  allowances  in  lieu  of 
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Federal-State  extended  benefits  (EB), 
additional  benefits  (AB)  entirely 
financed  by  the  state^any  wholly 
funded  Federal  extension  of  UC,  or 
other  types  of  compensation  not 
meeting  the  definition  of  regular  UC. 

However,  if  the  individual  has  been 
terminated  from  or  volimtarily  left  the 
SEA  program,  and  if  otherwise  eligible, 
the  individual  may  be  paid  TEUC  since 
the  individual  is  an  exhaustee  for  TEUC 
qualifying  purposes. 

b.  Question:The  response  to  question 
14.a.  States  that  an  individual  may  not 
receive  SEA  allowance  in  lieu  of  any 
unemployment  compensation  except 
regular  compensation.  It  also  states  that 
if  an  individual  is  terminated  or 
volimtarily  left  the  SEA  program  the 
individual  may  qualify  for  TEUC  as  an 
exhaustee.  Does  this  mean  that  an 
individual  may  quahfy  for  TEUC  if  the 
state  officially  terminates  an 
individual's  participation  in  the  SEA 
program  or  an  individual  withdraws 
solely  for  purposes  of  removing  a  barrier 
to  qualifying  for  TEUC? 

Answer:  Section  3306(t)(6).  FUTA, 
provides  that  a  state  SEA  program  must 
meet  such  "requirements  as  the 
Secretary  of  Labor  determines  to  be 
appropriate."  Further,  the  purpose  of 
the  SEA  program  is  to  "help  speed  the 
transition"  of  workers  "back  into  the 
work  force."  (H.  R.  Rep.  No.  361,  Part 
1, 103rd  Cong.  1st  Sess.  94  (1993). 
quoted  in  UIPL  No.  14-94.)  Therefore, 
consistent  with  the  FUTA  requirements, 
the  state  may,  on  its  own  motion, 
terminate  an  individual  from  its  SEA 
program  if  the  individual's  efforts  to 
establish  himself/herself  in  self- 
employment  have  failed.  However,  it 
may  not  terminate  an  individual  simply 
to  qualify  that  individual  for  TEUC. 

With  respect  to  an  individual 
withdrawing  from  a  SEA  program  solely 
to  qualify  for  TEUC:  The  same  terms 
and  conditions  that  apply  to  regular 
compensation  apply  to  the  payment  of 
"FEUC.  Therefore,  if  an  individual  leaves 
the  SEA  program  by  abandoning  self- 
employment,  the  state,  to  determine 
TEUC  eligibility,  will  need  to  determine 
whether  the  individual  meets  state  law 
eligibility  requirements  for  regular 
compensation.  Under  state  l^w  it  may 
be,  for  example,  that  the  leaving  of  the 
self-employment  (especially  if  the  only 
reason  given  is  to  collect  TEUC)  itself  is 
cause  for  ineligibility. 

c.  Question:  Do  individuals  who 
apply  for  admittance  into  the  SEA 
program  for  the  first  time  need  to  be 
notified  that  their  participation  will 
cause  them  to  be  ineligible  for  TEUC? 

Answer:  No.  The  goal  of  the  SEA 
program  is  that  an  individual  will 
successfully  develop  the  ability  to  work 


in  self-employment.  It  is  not  necessary 
to  advise  new  entrants  that  TEUC  (or  EB 
or  any  other  benefit  extensions)  would 
not  be  available  if  this  goal  is 
successfully  attained.  If  the  goal  of  self- 
employment  is  not  realized  and  the 
individual  would  otherwise  be  eligible 
under  state  law,  the  individual  may  be 
eligible  for  TEUC. 

15.  TEUC  Effect  on  Trade  Readjustment 
Assistance  (TRA) 

a.  Question:  How  does  entitlement  to 
TEUC  affect  the  payment  of  basic  TRA? 

Answer:  Diiring  me  first  benefit 
period  (See  20  CFR  20  617.3(h)) 
following  the  qualifying  separation,  a 
claimant  is  potentially  entitled  to  52 
weeks  of  basic  TRA  minus  regiUar, 
additional  and  extended  compensation 
(including  federally  financed 
extensions).  Therefore,  entitlement  to 
TEUC  will  reduce  the  basic  TRA 
entitlement.  In  most  cases,  the 
application  of  this  requirement  will 
result  in  a  worker  receiving  26  weeks  of 
regular  benefits,  followed  by  13  weeks 
of  TEUC,  followed  by  13  weeks  of  basic 
TRA  for  a  total  of  52  weeks  of  benefits. 
However,  if  the  state  is  in  an  EB  period, 
including  one  based  on  the  substitution 
of  "4"  for  "5"  provided  for  in  section 
203(d)(1)(B)  of  EUCA,  the  claimant's 
basic  TRA  may  be  further  reduced  by 
the  second  tier  of  TEUC. 

b.  Question:  This  state  has  a  large 
number  of  claimants  covered  by  TRA 
petitions.  Some  of  the  claimants  have 
exhausted  their  regular  benefits  and  are 
currently  receiving  TRA  payments.  Does 
the  state  have  to  set  up  TRA 
overpayments  and  go  back  and  start 
these  persons  in  TEUC  and  exhaust  that 
prior  to  going  to  TRA? 

Answer:  No.  However,  starting  with 
the  first  week  which  begins  after  the 
state  has  a  TEUC  agreement,  the  state 
must  suspend  the  payment  of  TRA  until 
TEUC  is  exhausted  and  TEUC  is 
deductible  from  TRA  entitlement,  as 
explained  in  15. a.  Further,  the  receipt  of 
TRA  will  not  reduce  the  TEUC  MBA, 
because  section  233(d)  of  the  Trade  Act 
(relating  to  the  reduction  of  EB 
entitlement  because  of  the  receipt  of 
TRA)  does  not  apply  to  TEUC. 

c.  Question:  Aii  individual  exhausted 
regular  benefits  and  has  received  5 
weeks  of  TRA.  The  individual  meets  the 
eligibility  requirements  for  TEUC  and 
the  current  week  claimed  began  after  the 
state's  TEUC  agreement  became 
effective.  Should  this  claimant  continue 
to  be  paid  TRA  until  exhaustion  before 
being  paid  TEUC? 

Answer:  No.  Entitlement  to  TEUC 
requires  that  TRA  be  suspended.  Upon 
exhaustion  of  TEUC  the  claimant  may 
be  entitled  to  resume  TRA.  For  example. 


in  this  case,  the  claimant  has  received 
26  weeks  of  regular  benefits  and  5 
weeks  of  basic  TRA.  If  the  claimant  is 
only  eligible  for  13  weeks  of  TEUC, 
upon  e^diaustion  he/she  may  resimie 
receiving  the  remaining  basic  TRA 
payable,  in  this  case  8  weeks.  The  total 
basic  TRA  payable  is  52  weeks  minus 
regular  and  extended  benefits,  including 
federally  financed  extensions. 

d.  Question:  The  claimant  has 
exhausted  26  weeks  of  regular  benefits 
plus  26  weeks  of  basic  TRA  for  a  total 
of  52  weeks  of  basic  TRA  minus  26 
weeks  of  regular  benefits.  The  claimant 
otherwise  meets  the  eligibility 
requirements  for  TEUC.  Is  this 
individual  eligible  for  TEUC? 

Answer;  Yes,  if  the  individual  meets   " 
all  the  TEUC  eligibility  requirements. 
See  operating  instructions.  TRA  reduces 
EB  entitlement  but  not  TEUC 
entitlement. 

e.  Question:  The  claimant  exhausted 
26  weeks  of  regular  benefits  on  a  first 
claim  and  received  10  weeks  of  TRA. 
The  claimant  qualified  for  a  second 
benefit  year,  therefore,  the  payment  of 
TRA  was  suspended.  The  claimant  has 
now  exhausted  all  benefits  available  on 
the  second  claim  and  meets  the 
requirements  for  TEUC.  After 
exhaustion  of  TEUC,  are  TRA  benefits 
payable? 

I.  Answer;  Yes,  if  the  claimant  meets 
all  the  TRA  eligibility  requirements.  The 
claimant  will  have  a  TRA  balance  of  16 
weeks.  The  TRA  entitlement  is  not 
reduced  by  the  amount  of  TEUC  because 
the  TEUC  is  not  attributable  to  the  first 
benefit  period. 

g.  Question;  If  TEUC  is  payable  before 
TRA,  will  the  length  of  the  basic  TRA 
eligibility  period  or  the  additional  TRA 
eligibility  period  be  lengthened? 

Answer  No.  TEUC  entitlement  has  no 
affect  on  the  determination  of  the  period 
of  eligibility  for  TRA  established  under 
section  233(aK2)  of  the  Trade  Act. 

h.  Question:  If  a  state  mistakenly  pays 
TRA  instead  of  TEUC.  may  the  state 
make  a  bookkeeping  adjustment  to 
correct  the  funding  source  instead  of 
establishing  a  TRA  overpayment,  paying 
the  individual  TEUC  for  the  same 
week(s).  and  recovering  the  TRA 
overpayment  at  50  percent  of  the  TEUC 
weekly  benefit? 

Answer:  Yes;  the  benefits  paid  were 
mischaracterized. 

i.  Question;  If  an  individual  with  an 
applicable  benefit  year  for  TEUC 
purposes  is  in  training  and  is  receiving 
up  to  26  weeks  of  "additional"  TRA. 
must  TEUC  be  paid  before  additional 
TRA? 

Answer:  Yes.  Entitlement  to  TEUC 
requires  suspension  of  additional  TRA 
the  same  as  regular  TRA.  After 


exhaustion  of  TEUC,  the  individual  may 
resume  eligibility  for  additional  weeks 
of  TRA,  provided  the  fixed  26- 
consecutive  weeks  period  for  additional 
TRA  has  not  elapsed.  Additional  TRA 
may  not  be  paid  beyond  the  fixed  26- 
consecutive  weeks  period. 

j.  Question:  An  individual  has 
received  26  weeks  of  regular  benefits 
and  22  weeks  of  basic  "TRA  prior  to 
March  10,  2002.  TRA  payments  are 
suspended  and  the  individual  receives 
13  weeks  of  TEUC.  Does  a  TRA 
overpayment  exist  because  the 
combination  of  regular,  TRA  and  TEUC 
exceed  52  weeks  of  benefits? 

Answer;  No.  Receipt  of  TEUC  does  not 
reduce  the  individud's  TRA  entitlement 
that  was  payable  prior  to  the  weeks  of 
imemployment  for  which  TEUC  was 
payable.  In  this  case,  the  individual  was 
entitled  to  52  weeks  of  TRA  less  any 
unemployment  compensation  received. 
At  the  time  of  the  TEUC  application,  the 
individual  had  received  a  total  of  48 
weeks  (26  UI  and  22  out  of  26  TRA). 
TRA  was  suspended  and  the  individual 
received  13  weeks  of  TEUC.  The 
remaining  balance  of  foiir  weeks  of  basic 
TRA  is  reduced  to  zero  by  the  TEUC 
payment  made  for  the  weeks  of 
imemployment  for  which  TRA  would 
have  been  payable  in  the  absence  of 
TEUC. 

Additionally,  TRA  does  not  reduce 
TEUC  entitlement  as  section  233(d)  of 
the  Trade  Act  only  relates  to  a  reduction 
of  Federal-State  Extended  Benefits  (EB) 
entitlement,  not  TEUC. 

k.  Question:  Section  in.5.{e){l)  states 
that  TEUC  will  reduce  the  "maximum 
amount  of  basic  TRA  payable  *  *  *"; 
does  this  mean  that  states  will  have  to 
issue  a  monetary  redetermination  of  the 
basic  TRA  entitlement,  or  is  there  a 
special  required  notice  to  current  TRA 
individuals  when  TRA  is  reduced  by 
receipt  of  TEUC? 

Answer:  TRA  claimants  must  be 
provided  with  an  appeal-able 
determination  that  reduces  or  eliminates 
the  balance  of  basic  TRA  payable  by  an 
amount  equal  to  TEUC  paid  or  payable 
for  weeks  of  unemplo)rment  prior  to  the 
exhaustion  of  basic  TRA  entitlement. 

1.  Question:  If  an  individual  has 
received  26  weeks  of  UI  and  26  weeks 
of  basic  TRA,  is  the  individual  entitled 
to  TEUC.  if  otherwise  eligible? 

Answer:  Yes.  TRA  is  not  deductible 
fi-om  TEUC.  There-fore,  TEUC  is  payable 
to  the  individual  if  all  other  eligibility 
requirements  are  met.  TEUC  does  not 
retroactively  cause  the  overpajnment  of 
basic  TRA  paid  for  weeks  prior  to  weeks 
for  which  TEUC  is  payable. 

m.  Question:  If  an  individual  that  has 
been  in  training  for  the  past  year  has 
received  26  weeks  of  regular  benefits,  26 


weeks  of  basic  TRA  and  13  weeks  of 
TEUC,  is  the  individual  entitled  to  26 
weeks  of  Additional  TRA? 

Answer:  No.  Although  TEUC  is  not 
deductible  from  Additional  TRA,  the 
fixed  26  consecutive  week  period  for 
which  Additional  TRA  is  payable  begins 
upon  the  exhaustion  of  basic  TRA. 
Therefore,  the  individual  is  only 
entitled  to  Additional  TRA  for  the 
weeks  remaining  in  the  fixed  26 
consecutive  week  eligibility  period. 

n.  Question:  When  an  individual 
starts  training  after  receiving  26  weeks 
of  regular  benefits,  26  weeks  of  basic 
TRA  and  13  weeks  of  TEUC,  is  the 
individual  entitled  to  26  weeks  of 
Additional  TRA? 

Answer:  Yes.  TEUC  is  not  deductible 
from  Additional  TRA  and  the  fixed  26 
consecutive  week  period  for  which 
Additional  TRA  is  payable  begins  with 
the  week  that  the  training  begins. 

1 6.  Reporting  Requirements 

a.  Question:  How  will  TEUC  claims 
and  benefit  activity  be  reported? 

Answer:  See  the  reporting  instructions 
in  Section  VI. 

b.  Question:  Does  the  reference  to 
entitlement  type  "code  2"  for  reporting 
on  the  ETA  5159  relate  to  the 
identification  and  reporting  of 
nonmonetary  determinations. 

Answer:  No.  This  code  identifies 
TEUC  data,  in  field  28  as  federal  benefit 
extension,  on  the  Liable-Agent  Data 
Transactions  (LADT)  which  is  the 
record  for  the  weekly  interstate  data 
exchange. 

c.  Question:  Do  TEUC  and  TEUC-X 
benefit  activity  have  to  be  reported 
separately? 

Answer:  No.  There  is  a  single  TEUC 
program. 

d.  Question:  When  an  individual 
exhausts  TEUC  first  tier  and  qualifies 
for  TEUC  second  tier,  is  the  exhaustion 
of  the  first  tier  reported  on  the  TEUC 
ETA  5159? 

Answer:  No.  Exhaustion  of  the  initial 
TEUC  monetary  award  is  not  a 
reportable  exhaustion  if  the  individual 
meets  the  requirements  to  receive 
TEUC-X.  Therefore,  when  the  state  is  in 
a  TEUC-X  period,  only  final  payments 
that  exhaust  TEUC-X  are  reportable. 

e.  Question:  Is  a  separate  SF-269 
required  for  reporting  TEUC 
administrative  costs?  If  yes,  when  is  the 
first  report  due? 

Answer:  Yes.  However,  no  SF-269 
report  will  be  required  for  the  quarter 
ending  March  31,  2002.  The  first  report 
for  TEUC  is  due  after  the  end  of  the  June 
30,  2002,  quarter.  That  report  will  cover 
the  period  March  9,  2002,  through  June 
30,  2002. 


f.  Question:  How  will  states  be 
reimbursed  for  administrative  costs  for 
the  quarter  ending  March  31.  2002? 

Answer:  Administrative  costs  for  the 
quarter  ending  March  31,  2002,  will  be 
reimbursed  after  receipt  of  a  modified 
UI-3  (Quarterly  UI  Contingency  Report). 
Because  of  the  large  increase  in 
workload,  advances  for  TEUC 
administration  for  the  June  2002  quarter 
are  available.  Instructions  will  be  issued 
soon. 

g.  Question:  Are  the  ETA-21 12 
reporting  requirements  in  UIPL  No.  17- 
02,  Implementation  and  Operating 
Instructions,  Section  VI  being  changed? 
If  yes,  what  are  the  revised 
requirements? 

Answer:  Yes,  the  reporting 
requirements  are  being  ch&nged.  All 
TEUC  benefits  will  be  reported  on  Line 
39  of  the  ETA  2112.  TEUC  payments  to 
former  employees  of  reimbursable 
employers  will  not  be  reported  on  Lines 
33,  34  and  35.  TEUC  UCFE  and  UCX 
payments  will  not  be  reported  on  Lines 
36  and  43.  In  the  "comments"  section, 
the  amount  reported  on  Line  39  should 
be  broken  out  on  three  lines  as  follows: 

(1)  Regular — TEUC  benefits  paid  to 
former  employees  of  contributory 
employers. 

(2)  Reimbursable,  Federal,  and 
Special  Contributory — TEUC  benefits 
paid  to  former  employees  of  the  federal 
government  (UCFE  and  UCX),  state  and 
local  government  (contributory  or  non 
contributory)  Section 
501(c)(3)employers  (contributory  or  non 
contributory  employers  to  which 
Section  3309(a)(1)  of  the  Internal 
Revenue  Code  applies],  £md  Indian 
Tribes  (contributory  or  non 
contributory). 

(3)  Expired  Program  Transations — any 
residual  activity  for  expired  federal 
benefit  extension  programs,  e.g.. 
recoveries  of  EUC  overpayments. 

1 7.  Interstate  Benefits/Combined  Wage/ 
ICON  Applications 

a.  Question:  For  combined  wage 
claims,  are  paying  states  required  to 
prepare  and  transmit  a  Report  on 
Determination  of  Combined- Wage 
Claim.  TC-IB5  and  a  Statement  of 
Benefits  Paid  to  Combined-Wage 
Individuals,  TC-IB6,  to  transferring 
states  on  TEUC  claims? 

Answer:  No.  Paying  states  are  to 
charge  all  TEUC  payments  to  the  EUCA 
account.  No  TC-IB5s  or  TC-IBBs  are  to 
be  sent  to  the  transferring  states. 

b.  Question:  Under  interstate  and 
combined  wage  procedures,  when  an 
individual  is  indefinitely  disqualified 
under  state  A's  law  and  has  sufficient 
employment  and  wages  to  qualify  under 
state  B's  law,  the  individual  is  allowed 
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to  file  against  state  B.  When  an 
individual  has  existing  benefit  years 
ending  during  or  after  the  weeks  of 
March  15,  2001,  in  state  A  and  state  B 
and  is  indefinitely  disqualified  in  state 
B,  does  the  individual  have  the  option 
of  filing  TEUC  using  the  claim  in  state 
A? 

Answer:  No.  Only  the  claim  in  state  B 
meets  the  definition  of  an  "applicable 
benefit  year"  for  TEUC  purposes.  (See 
Section  11,  Item  4.) 

c.  Question:  Under  EB  rules,  when  the 
liable  state  is  in  an  EB  period,  an 
individual  residing  in  an  agent  state  that 
is  not  in  an  EB  period  is  eligible  for  only 
two  weeks  of  EB  payments.  When  the 
liable  state  elects  to  pay  EB  before 
TEUC,  are  the  individuals  filing  ft-om 
agent  states  that  are  not  in  an  EB  period 
or  Canada  considered  exhaustees  for 
TEUC  purposes  after  the  two  weeks  of 
EB  have  been  paid? 

Answer:  The  two-week  limitation 
foimd  in  Section  202(c),  EUCA,  does  not 
apply  to  claims  filed  from  Canada.  If  the 
state  has  elected  to  pay  EB  before  TEUC, 
EB  is  payable  to  individuals  filing  from 
Canada  if  they  are  otherwise  eligible. 
When  an  individual  filing  from  Canada 


becomes  an  exhaustee,  the  individual 
will  qualify  for  TEUC  if  all  other 
qualifying  requirements  are  satisfied. 
With  respect  to  an  individual  filing 
from  an  agent  state  that  is  not  in  a 
regular  EB  period,  that  individual  is  an 
exhaustee  for  TEUC  purposes  after  the 
two  weeks  of  EB  are  paid.  If  the 
individual  relocates  to  a  state  (agent  or 
liable]  that  is  in  a  regular  EB  period  and 
EB  is  again  payable,  the  individual 
ceases  to  be  an  exhaustee  for  TEUC 
purposes. 

1 8.  Claims  Filed  by  Aliens 

a.  Question:  If  an  alien  was  eligible  for 
UI  on  a  regular  claim,  is  the  alien 
automatically  eligible  for  TEUC? 

Answer:  No.  To  qualify  for  TEUC,  the 
individual  must  be  a  citizen,  a  non- 
citizen  national,  or  a  "qualified  alien." 
"Qualified  alien"  status  must  be  verified 
through  procedures  of  the  state  agency 
as  applied  to  other  federal 
unemployment  compensation  programs. 

1 9.  Application  of  Worker  Profiling  and 
Reemployment  Services  (WPRS)  to 
TEUC  Individuals 

a.  Question:  Are  individuals  filing  for 
TEUC  subject  to  selection  and/or 


services  under  the  Worker  Profiling  and 
Reemployment  Services  (WPRS) 
program? 

Answer:  No.  TEUC  individuals  do  not 
have  to  be  profiled;  only  individuals 
filing  new  claims  for  regular 
compensation  must  be  profiled. 

20.  TEUC  Eligibility  for  Individual  Filing 
From  Canada 

a.  Question:  May  individuals  filing 
fi-om  Canada  qualify  for  TEUC? 

Answer:  Yes.  (See  Q  &  A  17.c.  above.) 

21 .  TEUC  and  Benefit  Accuracy 
Measurement  (BAM)  Sampling 

a.  Question:  Are  TEUC  claims 
included  in  the  BAM  siuvey 
population? 

Answer:  No.  TEUC  weeks  claimed  or 
paid  are  not  included  in  the  BAM  paid 
claims  or  denied  claims  samples.  Refer 
to  BAM  State  Operations  Handbook,  ET 
Handbook  No.  395,  Chapter  III,  pp.  12- 
15. 

[FR  Doc.  02-22385  Filed  9-5-02;  8:45  am) 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 
RIN  31S0-AF61  I 

Electronic  Maintenance  and 
Submieeion  of  information 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Direct  final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its  rules 
to  clarify  when  and  how  licensees  and 
other  members  of  the  public  may  use 
electronic  means  such  as  CD-ROM  and 
e-mail  to  communicate  with  the  agency. 
These  amendments  are  necessary  to 
implement  the  Government  Paperwork 
Elimination  Act  (GPEA).  At  the  same 
time  that  the  NRC  is  amending  its  rules, 
it  is  also  making  available  for  comment, 
guidance  on  how  to  submit  documents 
to  the  agency  electronically.  When  this 
direct  final  rule  becomes  effective,  this 
new  guidance  dociunent,  which  is 
appended  to  this  rule,  will  supersede 
earlier  guidance  on  electronic 
submissions. 

DATES:  The  final  rule  will  become 
effective  on  December  5,  2002,  xmless 
significant  adverse  comments  on  the 
amendments  are  received  by  October  21, 
2002.  If  the  rule  is  withdrawn  as  a  result 
of  such  comments,  timely  notice  will  be 
published  in  the  Federal  Register. 
Comments  received  after  October  21, 
2002  will  be  considered  if  it  is  practical 
to  do  so,  but  the  NRC  is  able  to  ensure 
only  that  comments  received  on  or 
before  this  date  will  be  considered.  The 
NRC  staff  will  hold  a  public  meeting  to 
answer  questions  on  issues  arising  from 
this  action  on  October  3,  2002. 
ADDRESSES:  Mail  vmtten  comments  to 
the  Secretary,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  on  Federal  workdays. 

Conunents  may  also  be  submitted  via 
the  NRC's  interactive  rulemaking  Web 
site  at  http://ruleforum.llnl.gov.  This 
site  permits  a  commenter  to  upload 
comments  as  files  (most  formats)  if  the 
commenter's  Web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  site,  contact  Ms. 
Carol  Gallagher,  (301)  415-5905. 
CAG@nrc.gov. 

Copies  of  comments  received  may  be 
examined  at  the  NRC  Public  Document 
Room  (PDR),  One  White  Flint  North, 
First  Floor,  11555  Rockville  Pike, 


Rockville,  Maryland,  or  by  contacting 
the  PDR  by  phone  at  (301)  415-4737  or 
1-800-397-4209.  Comments  received 
may  also  be  viewed  and  downloaded 
electronically  via  the  interactive 
rulemaking  Web  site.  Comments  will 
also  be  available  electronically  for 
public  inspection  in  the  Publicly 
Available  Records  System  (PARS) 
Library  component  of  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC's  Web  site  at 
http://www.nrc.gov  by  selecting 
"Documents  in  ADAMS"  from  the 
index.  If  you  do  not  have  access  to 
ADAMS,  or  if  you  have  difficulty 
accessing  the  dociunents  in  ADAMS, 
contact  the  NRC  PDR  reference  staff  by 
phone  at  1-800-397-4209  or  (301)  415- 
4737,  or  by  e-mail  to  pdi@nrc.gov.  The 
guidance  the  agency  is  issuing  as  an 
appendix  to  this  direct  final  rule  is 
available  at  the  NRC's  Web  site,  at  http:/ 
/www.nrc.gov/site-help/eie.html, by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
at  the  main  NRC  address,  given  imder 
the  ADDRESSES  heading  above. 

The  public  meeting  will  be  held  in  the 
auditoriiun  at  NRC  Headquarters,  Two 
White  Flint  North,  11545  Rockville,  MD, 
beginning  at  8:30  a.m.  and  ending  about 
12:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Skoczlas,  (301)  415-7186, 
EIE@nrc.gov,  or  Brenda  J.  Shelton,  (301) 
415-7233,  bjsl@nrc.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  The  Direct  Final  Rule  Process 

II.  Background 

III.  Action 

IV.  Section-by-Section  Analysis 

V.  Plain  Language 

VI.  Voluntary  Consensus  Standards 

VII.  Environmental  Impact:  Categorical 
Exclusion 

VIII.  Paperwork  Reduction  Act  Statement 

IX.  Regulatory  Analysis 

X.  Regulatory  Flexibility  Analysis 

XI.  Backfit  Analysis 

XII.  Congressional  Review 

I.  The  Direct  Final  Rule  Process 

This  rulemaking  has  the  simple  aim  of 
conforming  the  NRC's  regulations  to  the 
GPEA  by  removing  from  the  regulations 
language  that  states  or  suggests  an 
unnecessary  prohibition  of  electronic 
submission  of  dociunents  to  the  agency. 
Because  the  NRC  believes  that  this 
action  should  not  cause  controversy,  the 
NRC  is  using  the  dfrect  final  rule 
process  for  this  rule.  The  amendments 
in  this  rule  will  become  effective  on 
December  5,  2002.  However,  if  the  NRC 
receives  significant  adverse  comments 


on  this  direct  final  rule  by  October  21, 
2002,  the  NRC  will  publish  a  document 
that  withdraws  this  action.  In  that  event, 
the  comments  received  in  response  to 
these  amendments  would  then  be 
considered  as  comments  on  the 
companion  proposed  rule  published 
elsewhere  in  this  Federal  Register,  and 
the  comments  will  be  addressed  in  a 
later  final  rule  based  on  that  proposed 
rule.  Unless  the  modifications  to  the 
proposed  rule  are  significant  enough  to 
require  that  it  be  republished  as  a 
proposed  rule,  the  NRC  will  not  initiate 
a  second  comment  period  on  this  action. 

n.  Background 

Title  XVn  of  Pub.  L.  105-277,  the 
Omnibus  Consolidated  and  Emergency 
Supplemental  Appropriations  Act  of 
1999,  enacted  October  21, 1998, 
contains  provisions  knovra  as  the 
Government  Paperwork  Elimination  Act 
(GPEA),  sections  1701  etseq.,  codified 
at  44  U.S.C.  3504,  note.  The  GPEA 
requires,  among  other  things,  that  by 
October  21,  2003,  all  Federal  agencies 
provide  persons  with  business  before 
that  agency  the  option  of  electronically 
maintaining,  submitting,  or  disclosing 
information,  where  "practicable."  By 
that  same  October  2003  date,  the 
agencies  must  also  accept  electronic 
signatures.  The  Act's  provisions  seek 
mainly  to  take  advantage  of  advances  in 
modem  technology  in  order  to  lessen 
the  paperwork  burden  on  thqse  who 
deal  with  the  Federal  government. 

Well  before  the  passage  of  the  GPEA, 
the  NRC  had  taken  major  steps  to 
increase  the  use  of  electronic 
communication.  For  example,  many  of 
the  agency's  regulations  on 
recordkeeping  have  long  permitted 
storage  in  electronic  format.  After  the 
GPEA  became  law,  the  NRC  moved 
quickly  to  meet  the  Act's  requirements. 
In  June  1999,  the  agency  began  testing 
a  system  that  permitted  holders  of 
operating  licenses  for  nuclear  power 
reactors  and  the  vendors  that  supplied 
them  to  make  electronic  submissions  to 
the  agency  in  a  seciue  manner.  On 
several  occasions,  the  NRC  held  public 
meetings  with  licensees,  vendors,  and 
others  to  describe  and  demonstrate  its 
Electronic  Information  Exchange  (EIE) 
capability. 

As  a  result  of  this  pilot  program,  on 
January  26,  2001,  the  NRC  issued 
Regulatory  Issue  Summary  (RIS)  2001- 
05,  "Guidance  on  Submitting 
Documents  to  the  NRC  by  Electronic 
Information  Exchange  or  on  CD-ROM," 
which  informs  all  part  50  applicants 
and  licensees  that  they  have  the  option 
of  submitting  dociunents  to  the  NRC 
over  the  Internet  by  the  EIE  process  or 
on  CD-ROM  under  procedures  spelled 
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out  in  the  RIS.  The  RIS  does  not  cover 
electronic  submissions  under 
regulations  other  than  those  in  Part  50. 
However,  on  August  10,  2001,  the 
agency  issued  a  letter  to  certain  fuel 
cycle  facilities  that  extends  to  them  the 
option  of  electronic  submissions  in 
many  circumstances. ^  Nonetheless, 
these  two  documents  do  not  cover  other 
materials  licensees  or  members  of  the 
general  public. 

m.  Action 

This  rulemaking  expands 
participation  in  electronic  submissions 
by  affording  all  licensees,  vendors, 
applicants,  and  members  of  the  public 
the  option,  where  practicable,  of 
submitting  documents  to  the  NRC  in  an 
electronic  format,  for  example  on  CD- 
ROM,  by  e-mail,  or  through  a  special 
Web-based  interface  such  as  the  NRC's 
Electronic  Information  Exchange. 
Electronic  submission  of  documents  to 
the  NRC  remains  strictly  voluntary; 
paper  documents  remain  an  acceptable 
form  of  submission. 

Under  the  amendments  in  this  rule, 
when  an  electronic  submission  is  made 
in  a  medium  other  than  CD-ROM,  only 
one  copy  need  be  submitted  to  meet  the 
requirements  of  the  regulations,  and  no 
paper  copy  need  accompany  the 
electronic  submission.  However,  the 
amendments  in  this  rule  will  continue 
to  require  multiple  copies  of  paper 
submissions.  Moreover,  if  a  person 
chooses  to  submit  electronically  a 
document  on  CD-ROM,  the  person  must 
submit  the  same  number  of  CD-ROMs  as 
the  number  of  paper  copies  required  by 
the  regulations,  and  the  CD-ROMs 
should  be  accompanied  by  one  signed 
paper  copy. 

"The  guidance  that  is  appended  to  this 
rule  indicates  that  a  signed  paper  copy 
must  be  included  with  documents 
submitted  on  CD-ROM  to  avoid  sharp 
increases  in  NRC's  reproduction  costs. 
Large  documents  submitted  on  CD-ROM 
typically  contain  engineering  drawings, 
other  graphics,  and  color,  often 
intermixed  with  text.  Some  of  the 
material  is  oversized  and  cannot  be 
viewed  easily  on  standard-sized 
monitors.  Moreover,  NRC's  experience 
in  using  existing  technology  to  produce 
paper  copies  of  CD-ROMs  has  proven  to 
be  labor  intensive  and  cost  prohibitive. 
Individual  files  on  the  CD  must  be 
identified  as  to  tj^e,  printed  out  on  the 
printers  appropriate  to  each  type — for 
example,  oversize  engineering  drawings 
must  be  printed  on  specialized 


*  Last  fall,  the  NRC  also  issued  guidance  on 
managing  quality  assurance  records  in  electronic 
media.  See  RIS  2000-18.  October  23.  2002, 
available  at  the  NRC's  Web  site. 


equipment — and  then  reassembled  into 
one  correctly  ordered  document.  Until 
there  is  technology  that  allows  the  NRC 
staff  to  produce  paper  copies  of  CDs  on 
a  single  machine,  or  view  drawings  on 
a  large  enough  screen,  it  is  not 
practicable  for  the  staff  to  eliminate  the 
need  for  a  paper  copy  of  submissions  on 
CD-ROM.  The  paper  copy  allows  the 
NRC  to  rapidly  produce  the  number  of 
copies  sufficient  to  conduct  its  business 
and  to  make  the  document  available  to 
the  public.  The  NRC  believes  that 
having  the  submitter  supply  a  paper 
copy  is  cost  effective  because  a  paper 
copy  can  be  generated  at  minimal 
expense  when  the  document  is  created, 
hilt  the  paper  copy  can  be  generated 
only  at  considerable  expense  when  it  is 
produced  from  another  medium  through 
a  conversion  process.  This  slight 
increase  in  costs  for  the  submitter  is  at 
least  partially  offset  by  avoiding  the 
increase  in  the  NRC's  overhead  costs, 
and  thus  in  the  fees  charged  to  licensees 
and  applicants,  that  would  result  if  the 
NRC  produced  paper  copies  from  CD- 
ROM. 

Documents  submitted  via  EIE, 
without  special  attributes  such  as  3D 
images,  do  not  pose  the  same  printing 
concerns.  Thus,  paper  copies  are  not 
required  for  these  documents. 

Documents  with  special  attributes, 
may  be  submitted  on  paper  or  CD-ROM 
(with  a  paper  copy)  but  may  not  be 
submitted  via  EIE.  See  the  guidance 
document,  presented  as  an  appendix  to 
this  direct  final  rule  for  details. 

In  considering  the  question  of 
whether  a  CD-ROM  must  be 
accompanied  by  a  paper  copy,  we  have 
encountered  the  first  of  several 
questions  about  what  is  "practicable"  to 
do  electronically.  The  GPEA  requires 
that  agencies  accept  electronic 
submissions  only  when  it  is 
"practicable"  to  do  so,  but  the  statute 
does  not  define  the  term  "practicable." 
However,  the  term  tends  to  acquire 
meaning  in  concrete  circumstances,  in, 
for  example,  considering  whether  the 
state  of  technology  enables  us  to 
dispense  entirely  with  paper  copies  of 
applications.  The  NRC  has  also  had  to 
consider,  among  other  questions,  to 
what  extent  sensitive  information  could 
be  protected  in  electronic  submissions, 
whether  such  submissions  could  serve 
the  needs  of  immediate  notification,  and 
whether  the  agency  was  prepared  to 
make  all  of  its  outgoing  communications 
electronic.  In  each  of  these  cases,  as  will 
be  discussed  further  below,  the  agency 
has  concluded  that  electronic 
submissions  are  not  yet  always 
"practicable,"  because  use  of  electronic 
submission  in  these  other  situations  can 
entail  disproportionate  costs  in  time. 


labor,  and  other  resources,  and 
sometimes  can  even  delay  doing 
something  that  needs  to  be  done 
quickly.  If  one  aim  of  the  GPEA  is  to 
reduce  the  cost  of  government,  then, 
when  the  use  of  electronic  forms  of 
submission  adds  to  that  cost,  the  use  of 
those  processes  are,  at  least  for  the  time 
being,  not  "practicable." 

What  is  practicable  in  a  given 
situation  can  change  quickly  because 
the  underlying  technology  changes 
quickly.  Under  these  continually 
changing  circumstances,  the  NRC  does 
not  want  to  write  certain  technologies 
into  its  regulations.  Therefore,  the 
technologically  driven  details  of  how  to 
make  electronic  submissions  to  the  NRC 
are  laid  out  in  the  guidance  document 
that  is  appended  to  this  rule  for  public 
comment.  The  guidance  document  will 
be  updated  as  necessary  to  reflect  new 
technology  and  agency  experience.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  is  prepared  to 
accept,  the  use  of  electronic  signatures, 
and  the  treatment  of  nonpublic 
information.  Most  of  the  amendments 
made  by  this  rule  take  the  limited 
approach  of  letting  readers  of  the 
regulations  know  that  the  option  of 
electronic  submission  is  available  in 
many  cases,  and  that  readers  should 
consult  the  agency's  guidance  on 
electronic  submissions. 

When  this  direct  final  rule  takes 
effect,  the  new  guidance  document  will 
supersede  both  of  the  existing  guidance 
documents  on  electronic  submissions — 
the  Regulatory  Issue  Summan,'  2001-05, 
which  was  directed  toward  Part  50 
applicants  and  licensees,  and  the 
August  10.  2001,  letter,  which  was 
directed  toward  certain  fuel  cycle 
facilities. 

Few  of  the  NRC's  regulations  on 
communications  explicitly  rule  out 
electronic  communications.  Thus  it  has 
not  proven  difficult  to  remove 
regulatory  text  that  impedes  electronic 
communications  in  circumstances 
where  electronic  communications 
would  be  practicable.  In  searching  our 
regulations,  we  found  only  one 
regulation — §  50.4(c) — that  explicitly 
requires  submission  of  paper.  Many  of 
our  regulations  require  written,  or 
written  and  signed,  communications. 
These  requirements  need  not  be 
changed  because  electronic 
communications  certainly  are  "written" 
and  we  have  in  place  technology  for 
electronic  signatures. 

Ws  have  not  had  to  propose 
amendments  to  our  regulations  on 
maintenance  of  records.  A  great  many  of 
these  already  expliciUy  permit  the  use 
of  electronic  means  to  maintain  records, 
and  those  that  do  not  explicitly  permit 
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electronic  maintenance  of  records  do 
not  in  any  way  imply  that  electronic 
strategies  for  preservation  are 
disallowed. 

Thus,  our  amendments  are  confined 
largely  to  regulations  that  imply  that 
electronic  means  of  commimication  are 
prohibited.  The  typical  regulation  of 
this  sort  says  that  commimications 
under  a  certain  part  of  our  regulations 
must  be  by  mail  or  delivery  in  person. 
By  appealing  to  be  exhaustive,  the 
regidation  may  be  read  to  imply  that 
electronic  communication  is  prohibited. 
We  have  amended  almost  all  of  these  or 
similar  provisions,  leaving  in  place  only 
those  regulations  that  dictate  telephonic 
or  similar  communications  when 
circimistances  demand,  as,  for  example, 
when  a  licensee  must  notify  the  agency 
immediately  of  a  radiological 
overexposiare  or  an  accidental  release  of 
radioactive  material. 

These  amendments  and  the  guidance 
document  appended  to  this  direct  final 
rule  do  not  address  the  submission  of 
documents  in  hearings  under  the  NRC 
regulations  in  10  CFR  part  2  and  other 
parts  that  govern  hearings.  The  use  of 
electronic  submissions  in  Federal 
litigation  is  being  widely  discussed,  and 
this  rulemaking  is  not  intended  to 
resolve  issues  of  when  and  how  to  use 
electronic  submissions  diuing  hearings. 
Separate  rules  or  guidance  addressing 
procedures  for  electronic 
commimications  in  hearings  will  be 
issued  in  the  futiu^  for  pubUc  comment, 
but  it  should  be  noted  that  the 
document  format  standards  outlined  in 
the  attached  guidance  document 
subsequently  may  be  determined  to 
apply  to  documents  submitted  to  agency 
adjudicatory  dockets.  It  is  conceivable 
that,  as  a  result  of  a  future  rulemaking 
proceeding,  the  ciurent  format 
requirements  in  10  CFR  part  2,  subpart 
J,  for  example,  could  be  superseded  by 
the  document  format  standards 
presented  in  this  guidance  document. 
Accordingly,  interested  parties  should 
consider  die  impact  the  approach 
outlined  in  this  guidance  could  have  on 
their  preparation  of  materials  for  future 
submission.  For  at  least  the  near  future, 
parties  in  hearings  must  follow  the 
requirements  presiding  officers  establish 
for  submissions. 

This  direct  final  rule  applies  only  to 
communications  £rom  licensees, 
applicants,  vendors  who  are  required  to 
submit  dociiments  to  the  NRC,  external 
entities  (Federal,  state  and  local 
governments)  and  other  members  of  the 
public  to  the  NRC,  but  the  GPEA  is 
usually  read  to  apply  also  to 
communications  from  Federal  agencies 
to  the  public.  Though  the  NRC  is 
working  to  comply  with  this  aspect  of 


the  GPEA  also,  it  is  not  yet  practicable 
for  the  agency  to  send  all  of  its 
communications  to  licensees  and  other 
members  of  the  public  by  means  of 
electronic  submissions.  Moreover,  the 
agency  must  take  into  accoimt  that  not 
all  persons  who  are  interested  in  its 
work  have  access  to  electronic 
communication.  Nonetheless,  the  NRC 
posts  a  large  amoimt  of  information  on 
its  external  Web  site,  including 
significant  agency  communications,  and 
makes  the  information  publicly 
available  via  ADAMS. 

IV.  Section-by-Section  Analysis 

Well  over  100  of  our  regulations  are 
being  amended  by  this  direct  final  rule. 
However,  we  are  making  only  a  very  few 
kinds  of  chemges,  and  so  an  analysis  of 
each  and  every  amended  section  would 
be  highly  repetitious  and,  more 
important,  would  obscure  the  aims  and 
forms  of  the  amendments.  Therefore, 
rather  than  describe  each  amended 
section,  we  will  describe  only  the  few 
kinds  of  changes  we  are  making  and 
why  we  are  making  them. 

Many  of  the  kinds  of  changes  are 
adequately  represented  by  the  proposed 
changes  to  sections  of  part  30. 

(1)  The  changes  to  §  30.6, 
"Communications,"  are  examples  of  the 
most  important  kind  of  amendment  in 
this  rule.  Section  30.6  and  its  analogues 
in  other  parts  of  the  NRC's  regulations 
have  typically  said  that  communications 
are  to  be  mailed  or  delivered  by  hand 
to  the  agency  or  one  of  its  regional 
offices.  The  amended  section  makes 
clear  that  the  current  list  of  options  is 
not  exhaustive,  and  that  electronic 
communications  are  permitted  where 
"practicable."  The  amendment  refers 
readers  to  guidance  for  answers  to 
questions  about  what  is  practicable  and 
how  electronic  submissions  are  to  be 
made.  The  NRC  has  developed  a 
guidance  dociunent  that  provides 
specific  information  concerning 
electronic  submissions.  This  guidance 
document  appears  as  an  appendix  to 
this  direct  final  rule.  Please  note  that  the 
guidance  document  will  not  be  codified 
in  the  Code  of  Federal  RegiUations. 

A  variation  on  §  30.6  requires  that 
paper  submissions  be  on  a  "page- 
replacement"  basis  or  that  an  envelope 
be  marked  a  certain  way.  See,  for 
example,  §  72.70(c)  and  §  9.67.  We  have 
also  amended  these  regulations  to  make 
clear  that  an  electronic  option  is 
available  on  a  full  replacement  basis. 

The  amendment  of  §  30.6  illustrates  a 
general  principle  we  have  followed 
throughout  the  amendments,  namely, 
that  the  amended  regulations  shoidd 
contain  no  less  information  than  the 
previous  regulations.  We  had 


considered  saving  time  and  reducing 
printed  regulatory  text  by  leaving 
existing  communications  regulations 
imchanged  and  simply  adding  to 
Chapter  1  of  Title  10  of  the  Code  of 
Federal  Regulations  a  single  new 
regulation  on  communications, 
applicable  to  communications  under 
every  part  of  the  NRC's  regulations.  This 
regulation  would  have  said  that,  with 
certain  exceptions,  the  electronic  option 
was  available,  notwithstanding  what 
any  other  NRC  commimications 
regulation  said.  However,  regulations  on 
commimications  then  would  have 
contradicted  each  other,  and  readers  of 
one  of  the  other  parts  could  have  been 
misled  by  the  part  they  were  reading 
into  thinking  that  communications  had 
to  be  by  mail  or  delivery  in  person. 
Thus,  to  avoid  inconsistencies  and  to 
ensure  that  the  new  regulations  contain 
as  much  information  as  the  old  ones,  we 
have  revised  any  section  that,  because  it 
mentioned  only  one  or  two  options  for 
communications,  impUed  that  the 
electronic  option  was  ruled  out.  Thus, 
we  have  been  led  to  amend  §  30.6  in 
several  places. 

(2)  The  amendments  to  §  30.50(c), 
"Reporting  requirements,"  and  §  30.55 
(c),  "Tritium  reports,"  are  instances  of  a 
second  major  class  of  amendment  in 
this  direct  final  rule.  The  sections 
amended  by  this  class  typically  required 
two  or  three  kinds  of  notification  to  the 
NRC — a  more  or  less  immediate 
notification  by  phone  or  sometimes 
telefax  or  telegram  of  an  incident,  a 
pending  shipment,  or  other  time- 
sensitive  matter;  then  a  followup  report 
several  hours  later,  again  by  phone, 
telefax,  or  telegram;  and  finally,  several 
days  later,  a  written  report  to  the 
appropriate  office  director.  Section 
30.50  requires  all  three  kinds  of  reports. 
Generally  speaking,  we  have  not  added 
an  electronic  option  for  the  first  two 
kinds  of  reports,  because  the  aims  of 
these  required  reports  are  best  served  by 
consistently  stable,  rapid,  and  fully 
interactive  means  of  communications. 
Electronic  Information  Exchange 
communications  may  not  yet 
consistently  meet  these  needs.  E-mail 
delivery  times,  for  example,  can  still  be 
measured  in  days  sometimes,  and  even 
"instant  messaging"  does  not  always 
permit  the  same  facility  of  information 
exchange  and  discussion  that  the 
telephone  permits.  Thus,  we  have 
concluded  that,  at  the  present  time, 
electronic  communication  of  short-term 
reports  is  not  yet  "practicable."  We  will 
revisit  these  requirements  as  the 
technology  advances.  Nonetheless,  the 
amendments  in  this  direct  final  rule  add 
the  electronic  option  for  communicating 
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written  followup  reports  required  by 
§§  30.50  and  30.55,  and  their  analogues. 

(3)  The  amendment  to  §  30.7(e)(3)  is 
an  example  of  a  third  class  of 
amendment  that  is  less  important  than 
the  two  that  have  already  been 
discussed.  Several  regulations  require 
that  a  licensee  or  applicant  acquire  a 
copy  of  an  NRC  form,  either  for  posting 
at  the  licensee's  facility  (as  in  the  case 
of  §  30.7),  for  filling  out  and  sending  to 
the  NRC  to  apply  for  a  license,  or  to 
meet  a  reporting  requirement.  These 
regulations  typically  say  that  the  form 
may  be  acquired  by  writing  to  a  certain 
address  or  by  calling  a  certain  number. 
The  amendments  to  these  sections  add 
that  the  forms  may  be  acquired  by 
visiting  the  NRC's  Web  site. 

In  addition,  we  have  also  reduced 
copy  requirements  throughout  the 
regulations.  For  example,  §  51.66 
previously  required  submittal  of  25 
copies  of  the  Environmental  Report  and 
retention  of  an  additional  125  copies  for 
later  distribution.  The  submittal 
requirement  is  now  being  reduced  to  5 
copies,  and  instead  of  being  required  to 
retain  copies,  an  applicant  will  be 
required  to  maintain  the  capability  to 
generate  additional  copies  as  directed. 

The  rule  text  also  makes  a  number  of 
other  minor,  administrative  changes, 
such  as  changes  in  phone  numbers  and 
street  and  e-mail  addresses. 

V.  Plain  Language 

The  Presidential  Memorandum  dated 
June  1, 1998,  entitied,  "Plain  Language 
in  Government  Writing,"  directed  that 
the  Government's  writing  be  in  plain 
language.  The  NRC  requests  comments 
on  this  direct  final  rule  specifically  with 
respect  to  the  clarity  and  effectiveness 
of  the  language  used.  Comments  should 
be  sent  to  the  address  listed  under  the 
heading  ADDRESSES  above. 

VI.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995 
(NTTAA),  Pub.  L.  104-113,  requires  that 
Federal  agencies  use  technical  standards 
that  are  developed  or  adopted  by 
voluntary  consensus  standards  bodies 
unless  using  such  a  standard  is 
inconsistent  with  applicable  law  or 
otherwise  impractical.  In  this  direct 
final  rule,  the  NRC  is  not  adopting  any 
technical  standard.  It  is  simply  helping 
to  ensure,  through  a  rulemaking,  that 
the  agency  will  be  in  timely  compliance 
with  the  requirement  in  the  Government 
Paperwork  Elimination  Act,  Pub.  L. 
105-277,  that  Federal  agencies  allow 
electronic  submissions  of  information 
where  practicable.  Thus,  no  showing  of 
compliance  with  the  NTTAA  is 
necessary  here. 


Vn.  EnTironmental  Impact:  Categorical 
Exclusion 

The  NRC  has  determined  that  this 
direct  final  rule  is  the  type  of  action 
described  in  categorical  exclusion  10 
CFR  51.22(c)(2),  because  this  action 
seeks  non-policy,  procedural  changes  to 
the  NRC's  regulations.  Moreover, 
because  of  the  broad  nature  of  this 
action  and  the  number  of  the  NRC's 
regulations  affected,  several  other 
categorical  exclusions  apply  to  this  rule, 
including  10  CFR  51.22(c)(1),  and  (3)(i)- 
(iii).  Also,  10  CFR  51.22(c)(16)  applies 
to  the  guidance  being  issued  in 
connection  with  this  rule,  and  to  the 
rule  itself.  Therefore,  neither  an 
environmental  impact  statement  nor  an 
environmental  assessment  has  been 
prepared  for  these  changes  to  the 
regulations.  Because  of  its  procedural 
nature,  this  action  does  not  raise 
environmental  justice  concerns. 

VIII.  Paperwork  Reduction  Act 
Statement 

The  Office  of  Management  and  Budget 
(OMB)  has  determined  that,  because  this 
direct  final  rule  provides  the  option  of 
collecting  information  by  use  of 
electronic  means,  but  does  not  amend 
the  existing  information  collections  to 
which  the  rule  pertains,  OMB's  review 
and  approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
and  following)  are  not  required. 

IX.  Regulatory  Analysis 

A  regulatory  analysis  has  not  been 
prepared  for  tiiis  rulemaking.  The 
amendments  below  will  neither  impose 
nor  relax  new  safety  requirements  and, 
thus,  do  not  call  for  the  sort  of  safety/ 
cost  analysis  described  in  the  agency's 
regulatory  analysis  guidelines  in 
NUREG/BR-0058.  Moreover,  tiie  NRC  is 
required  by  the  Government  Paperwork 
Elimination  Act.  Pub.  L.  105-277  (44 
U.S.C.  3505,  note),  to  allow  electronic 
submissions  where  practicable,  and  the 
direct  final  rule  does  simply  that.  Thus, 
an  analysis  of  costs  and  benefits  could 
not  alter  a  decision  to  implement  the 
policy  embodied  in  this  rule.  However, 
the  NRC  believes  that  the  rule  will 
afford  all  persons  who  deal  with  the 
agency  greater  flexibility  in  choosing  the 
format  of  many  of  their  communications 
and,  thus,  will  allow  them  to  choose 
less  costiy  alternatives,  often  reducing 
the  current  costs  of  their 
communications  with  the  NRC. 

X.  Regulatory  Flexibility  Analysis 

In  accordance  with  Section  605(b)  of 
the  Regulatory  Flexibility  Act  (Titie  5, 
Chapter  6  of  die  U.S.  Code),  die 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 


on  a  substantial  number  of  small 
entities.  Therefore,  in  accordance  with 
Section  605(b),  the  NRC  is  not  preparing 
a  regulatory  flexibility  analysis.  The  rule 
will  in  fact  apply  to  the  many  small 
entities  that  are  among  the  NRC's 
licensees,  but  it  will  impose  no  new 
burdens  on  those  small  entities.  To  the 
contrary,  as  noted  in  the  regulatory 
analysis  section  of  this  notice,  the 
agency's  expectation  is  that  the  rule 
should  reduce  burdens. 

The  NRC  invites  comment  on  this 
certification.  The  agency  is  also 
providing  the  certification  to  the  Chief 
Counsel  for  Advocacy  of  the  SBA,  in 
accordance  with  Section  605  of  the 
Regulatory  Flexibility  Act. 

XI.  Backfit  Analysis 

The  NRC  has  determined  that  a 
backfit  analysis  is  not  required  for  this 
direct  final  rule  because  these 
amendments  do  not  include  any 
provisions  that  would  require  backfits 
as  defined  in  10  CFR  Chapter  I. 
Furthermore,  this  rule  is  necessary  so 
that  the  NRC  can  respond  adequately  to 
the  mandate  in  the  Government 
Paperwork  Elimination  Act  of  1998  that 
Federal  agencies  "provide  for  the  option 
of  the  electronic  maintenance, 
submission,  or  disclosure  of 
information,  when  practicable  as  a 
substitute  for  paper  *  *  *  "  (Pub.  L. 
105-277,  Sec.  1704).  Therefore,  a  backfit 
analysis  has  not  been  prepared  for  this 
direct  final  rule. 

Xn.  Congressional  Review 

The  provisions  of  5  U.S.C.  Sec.  801  et 
seq.,  which  govern  Congressional 
review  of  rulemakings,  do  not  apply  to 
this  rulemaking  because  it  concerns 
agency  procedure  and  practice  and  will 
not  substantially  affect  the  rights  and 
obligations  of  non-agencv  parties.  See  5 
U.S.C.  804(3)(C). 

List  of  Subjects 

10  CFR  Part  2 

Administrative  practice  and 
procedure.  Antitrust,  Byproduct 
material.  Classified  information. 
Environmental  protection,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors,  Penalties,  Sex  discrimination, 
Source  material.  Special  nuclear 
material.  Waste  treatment  and  disposal. 

10  CFR  Part  4 

Administrative  practice  and 
procedure.  Blind,  Buildings,  Civil 
rights.  Employment,  Equal  employment 
opportunity.  Federal  aid  programs. 
Grant  programs.  Handicapped,  Loan 
programs.  Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 
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10CFRPart9 

Criminal  penalties,  Freedom  of 
information,  Privacy,  Reporting  and 
recordkeeping  requirements.  Sunshine 
Act. 

lOCFRPartll 

Hazardous  materials — transportation. 
Investigations,  Nuclear  materials. 
Reporting  and  recordkeeping 
requirements,  Security  measures. 
Special  nuclear  material. 

lOCFRPartlS 

Administrative  practice  and 
procedure.  Debt  collection. 

10  CFR  Part  19 

Criminal  penalties.  Environmental 
protection.  Nuclear  materials.  Nuclear 
power  plants  and  reactors,  Occupational 
safety  and  health.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements.  Sex  discrimination. 

10  CFR  Part  20 

Byproduct  material.  Criminal 
penalties.  Licensed  material,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Occupational  safety  and 
health.  Packaging  and  containers. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements.  Source 
material.  Special  nuclear  material. 
Waste  treatment  and  disposal. 

10  CFR  Part  21        I 

Nuclear  power  plants  and  reactors, 
Penalties,  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  25 

Classified  information,  Criminal 
penalties.  Investigations,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  30 

Byproduct  material.  Criminal 
penalties,  Government  contracts, 
Intergovernmental  relations.  Isotopes, 
Nuclear  materials.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements, 

10  CFR  Part  31 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Packaging  and  containers.  Radiation 
protection.  Reporting  and  recordkeeping 
requirements.  Scientific  equipment. 

10  CFR  Part  32 

Byproduct  material.  Criminal 
penalties.  Labeling,  Nuclear  materials. 
Radiation  protection,  Reporting  and 
recordkeeping  requirements. 


10  CFR  Part  34 

Criminal  penalties.  Packaging  and 
containers.  Radiation  protection, 
Radiography,  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures. 

10  CFR  Part  35 

Byproduct  material.  Criminal 
penalties.  Drugs,  Health  facilities, 
Health  professions.  Medical  devices, 
Nuclear  materials,  Occupational  safety 
and  health.  Radiation  protection, 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  39 

Byproduct  material.  Criminal 
penalties.  Nuclear  material,  Oil  and  gas 
exploration — well  logging.  Reporting 
and  recordkeeping  requirements. 
Scientific  equipment.  Security 
measures,  Soiu'ce  material.  Special 
nuclear  material. 

10  CFR  Part  40 

Criminal  penalties.  Government 
contracts,  Hazardous  materials 
transportation,  Nuclear  materials, 
Reporting  and  recordkeeping 
requirements.  Source  material. 
Uranium. 

10  CFR  Part  50 

Antitrust,  Classified  information. 
Criminal  penalties.  Fire  protection, 
Intergovernmental  relations.  Nuclear 
power  plants  and  reactors.  Radiation 
protection.  Reactor  siting  criteria. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  51 

Administrative  practice  and 
procedure,  Environmental  impact 
statement.  Nuclear  materials,  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements. 

10  CFR  Part  52 

Administrative  practice  and 
procedure.  Antitrust,  Backfitting, 
Combined  license.  Early  site  permit, 
Emergency  planning.  Fees,  Inspection, 
Limited  work  authorization.  Nuclear 
power  plants  and  reactors.  Probabilistic 
risk  assessment.  Prototype,  Reactor 
siting  criteria.  Redress  of  site.  Reporting 
and  recordkeeping  requirements. 
Standard  design.  Standard  design 
certification. 

10  CFR  Part  55 

Criminal  penalties.  Manpower 
training  programs.  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements. 


10  CFR  Part  60 

Criminal  penalties,  High-level  waste, 
Nuclear  materials,  Nuclear  power  plants 
and  reactors.  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 

10  CFR  Part  61 

Criminal  penalties,  Low-level  waste, 
Nuclear  materials,  Reporting  and 
recordkeeping  requirements,  Waste 
treatment  and  disposal. 

10  CFR  Part  62 

Administrative  practice  and 
procedure.  Denial  of  access.  Emergency 
access  to  low-level  waste  disposal,  Low- 
level  radioactive  waste,  Low-level 
radioactive  waste  treatment  and 
disposal.  Low-level  waste  policy 
amendments  act  of  1985,  Nuclear 
materials.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  63 

Criminal  penalties.  High-level  waste, 
Nuclear  power  plants  and  reactors. 
Reporting  and  recordkeeping 
requirements.  Waste  treatment  and 
disposal. 

10  CFR  Part  70 

Criminal  penalties.  Hazardous 
materials  transportation.  Material 
control  and  accoimting.  Nuclear 
materials.  Packaging  and  containers, 
Radiation  protection.  Reporting  and 
recordkeeping  requirements.  Scientific 
equipment.  Security  measures,  Special 
nuclear  material. 

10  CFR  Part  71 

Criminal  penalties.  Hazardous 
materials  transportation,  Nuclear 
materials,  Packaging  and  containers. 
Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  72 

Administrative  practice  and 
procedure.  Criminal  penalties. 
Manpower  training  programs,  Nuclear 
materials.  Occupational  safety  and 
health.  Penalties,  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Security  measures,  Spent 
fuel,  Whistleblowing. 

10  CFR  Part  73 

Criminal  penalties.  Export,  Hazardous 
materials  transportation,  Import, 
Nuclear  materials.  Nuclear  power  plants 
and  reactors,  Reporting  and 
recordkeeping  requirements.  Security 
measures. 

10  CFR  Part  74 

Accoimting,  Criminal  penalties, 
Hazardous  materials  transportation, 
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Material  control  and  accoimting. 
Nuclear  materials,  Packaging  and 
containers.  Radiation  protection. 
Reporting  and  recordkeeping 
requirements,  Scientific  equipment,  - 
Special  nuclear  material. 

10  CFR  Part  75 

Criminal  penalties,  Intergovernmental 
relations,  Nuclear  materials.  Nuclear 
power  plants  and  reactors.  Reporting 
and  recordkeeping  requirements, 
Seciuity  measures. 

10  CFR  Part  76 

Certification,  Criminal  penalties, 
Radiation  protection.  Reporting  and 
record  keeping  requirements,  Security 
measiues.  Special  nuclear  material, 
Uranium  enrichment  by  gaseous 
diffusion. 

10  CFR  Part  81 

Administrative  practice  and 
procediue.  Inventions  and  patents. 

10  CFR  Part  95 

Classified  information.  Criminal 
penalties,  Reporting  and  recordkeeping 
requirements,  Security  measures. 

10  CFR  Part  100 

Nuclear  power  plants  and  reactors, 
Reactor  siting  criteria. 

10  CFR  Part  110 

Administrative  practice  and 
procedure.  Classified  information, 
Criminal  penalties.  Export,  Import. 
Intergovernmental  relations,  Nuclear 
materisds.  Nuclear  power  plants  and 
reactors,  Reporting  and  recordkeeping 
requirements,  Scientific  equipment. 

10  CFR  Part  140 

Criminal  penalties.  Extraordinary 
nuclear  occiurence,  Insurance, 
Intergovernmental  relations,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Reporting  and  recordkeeping 
requirements. 

10  CFR  Part  150 

Criminal  penalties,  Hazardous 
materials  transportation, 
Intergovernmental  relations.  Nuclear 
materials,  Reporting  and  recordkeeping 
requirements,  Seciuity  measures, 
Source  material,  Special  nuclear 
material. 

10  CFR  Part  170 

Bjrproduct  material,  Import  and 
export  licenses,  Intergovernmental 
relations,  Non-payment  penalties. 
Nuclear  materials,  Nuclear  power  plants 
and  reactors,  Source  material,  Special 
nuclear  material. 


10  CFR  Part  171 

Annual  charges.  Byproduct  material. 
Holders  of  certificates,  registrations,' 
approvals,  Intergovenunental  relations. 
Nonpayment  penalties,  Nuclear 
materials.  Nuclear  power  plants  and 
reactors.  Source  material.  Special 
nuclear  material. 

For  the  reasons  set  out  in  the 
preamble  and  luider  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  Chapter  I: 

PART  2— RULES  OF  PRACTICE  FOR 
DOMESTIC  UCENSING  PROCEEDINGS 
AND  ISSUANCE  OF  ORDERS 

1.  The  authority  citation  for  Part  2  is 
revised  to  read  as  follows: 

Authority:  Sees.  161. 181.  68  Stat.  948. 

953,  as  amended  (42  U.S.C.  2201.  2231);  sec. 
191.  as  amended,  Pub.  L.  87-615,  76  Stat.  409 
(42  U.S.C.  2241);  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841);  5  U.S.C.  552;  sec. 
1704, 112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  2.101  also  issued  under  sees.  53, 
62.  63,  81, 103,  104.  105,  68  Stat.  930,  932, 
933,  935.  936.  937.  938,  as  amended  (42 
U.S.C.  2073.  2092,  2093,  2111,  2133.  2134, 
2135);  sec.  114(f);  Pub.  L.  97-425.  96  Stat. 
2213,  as  amended  (42  U.S.C.  10143(f));  sec. 
102.  Pub.  L.  91-190,  83  Stat.  853,  as  amended 
(42  U.S.C.  4332);  sec.  301.  88  Stat.  1248  (42 
U.S.C.  5871).  Section  2.102,  2.103,  2.104, 
2.105,  2.721  also  issued  under  sees.  102,  103, 
104,  105.  183i.  189,  68  Stat.  936.  937,  938, 

954,  955,  as  amended  (42  U.S.C.  2132,  2133. 
2134,  2135,  2233,  2239).  Section  2.105  also 
issued  under  Pub.  L.  97-415,  96  Stat.  2073 
(42  U.S.C.  2239).  Sections  2.200-2.206  also 
issued  under  sees.  161  b,  i,  o,  182. 186.  234, 
68  Stat.  948-951,  955,  83  Stat.  444,  as 
amended  (42  U.S.C.  2201  (b).  (i).  (o).  2236. 
2282);  sec.  206,  88  Stat  1246  (42  U.S.C.  5846). 
Section  2.205(j)  also  issued  under  Pub.  L. 
101-410, 104  Stat.  90,  as  amended  by  section 
3100(s),  Pub.  L.  104-134.  110  Stat.  1321-373 
(28  U.S.C.  2461  note).  Section  2.600-2.606 
also  issued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853,  as  amended  (42  U.S.C.  4332). 
Section  2.700a,  2.719  also  issued  under  5 
U.S.C.  554.  Sections  2.754,  2.760,  2.770, 
2.780  also  issued  under  5  U.S.C.  557.  Section 
2.764  also  issued  under  sees.  135. 141,  Pub. 
L.  97-425,  96  Stat.  2232,  2241  (42  U.S.C. 
10155, 10161).  Section  2.790  also  issued 
under  sec.  103,  68  Stat.  936.  as  amended  (42 
U.S.C.  2133)  and  5  U.S.C.  552.  Sections  2.800 
and  2.808  also  issued  under  5  U.S.C.  553, 
Section  2.809  also  issued  under  5  U.S.C.  553, 
and  sec.  29,  Pub.  L.  85-256,  71  Stat.  579,  as 
amended  (42  U.S.C.  2039).  Subpart  K  also 
issued  under  sec.  189,  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Subpart  L  also  issued 
under  sec.  189,  68  Stat.  955  (42  U.S.C.  2239). 
Subpart  M  also  issued  under  sec.  184  (42 
U.S.C.  2234)  and  sec.  189,  68  Stat.  955  (42 
U.S.C.  2239).  Appendix  A  also  issued  under 
sec.  6,  Pub.  L.  91-560,  84  Stat.  1473  (42 
U.S.C.  2135). 


2.  In  §  2.206,  the  second  sentence  uf 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  2.206    Request*  for  action  under  this 
subpart. 

(a)  *  *   *  Requests  must  be  addressed 
to  the  Secretary  of  the  Commission  and 
must  be  filed  either  by  hand  delivery  to 
the  NRC's  Offices  at  11555  Rockville 
Pike,  Rockville,  Maryland;  by  mail  or 
telegram  addressed  to  the  Secretary, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  or  by 
electronic  submission,  for  example,  via 
facsimile.  Electronic  Information 
Exchange,  e-mail,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030.  by  e-mail  to 
EIE@nrc.gov:  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  •   *   * 
***** 

3.  In  §  2.802,  paragraph  (a)  and  the 
second  sentence  of  the  introductor\'  text 
of  paragraph  (b)  are  revised  to  read  as 
follows: 

§  2.802    Petition  for  rulemalting. 

(a)  Any  interested  person  may 
petition  the  Commission  to  issue, 
amend  or  rescind  any  regulation.  The 
petition  should  be  addressed  to  the 
Secretary.  Attention:  Rulemakings  and 
Adjudications  Staff,  and  sent  either  by 
mail  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  facsimile;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  e-mail,  or  CD- 
ROM.  Detailed  guidance  on  making 
electronic  submissions  can  be  obtained 
by  visiting  the  NRC's  Web  site  at  http:/ 
/www.nrc.gov/site-help/eie.html.  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(b)  *   *   *  A  prospective  petitioner 
also  may  telephone  the  Rules  and 
Directives  Branch  on  (301)  415-7163,  or 
toll  free  on  (800)  368-5642,  or  e-mail  to 
NRCREP@nrc.gov. 
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PART  4— NONDISCRIMINATION  IN 
FEDERALLY  ASSISTED  COMMISSION 
PROGRAMS  I 

4.  The  authority  citation  for  part  4  is 
revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  274.  73  Stat. 
688,  as  amended  (42  U.S.C.  2021);  sec.  201, 
88  Stat.  1242.  as  amended  (42  U.S.C.  5841); 
sec.  1704.  112  Stat.  2750  (44  U.S.C.  3504 
note). 

Subpart  A  also  issued  under  sees.  602-605, 
Pub.  L.  88-352,  78  Stat.  252,  253  (42  U.S.C. 
2000d-l-2000d^);  sec.  401,  88  Stat.  1254 
(42  U.S.C.  5891). 

Subpart  B  also  issued  under  sec.  504,  Pub. 
L.  93-112,  87  Stat.  394  (29  U.S.C.  706);  sec. 
119,  Pub.  L.  95-602,  92  Stat.  2984  (29  U.S.C. 
794);  sec.  122.  Pub.  L.  95-602,  92  Stat.  2984 
(29  U.S.C.  706(6)). 

Subpart  C  also  issued  under  Title  III  of 
Pub.  L.  94-135,  89  Stat.  728.  as  amended  (42 
U.S.C.  6101). 

Subpart  E  also  issued  under  29  U.S.C.  794. 

5.  Section  4.5  is  revised  to  read  as 
follows: 

§4.5    Communications  and  reports. 

Except  as  otherwise  indicated, 
communications  and  reports  relating  to 
this  part  may  be  sent  to  the  NRC  by  mail 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatiu'es.  and  the 
treatment  of  nonpublic  information. 

6.  In  §4.570,  paragraph  (c)  is  revised 
to  read  as  follows: 

§4.570    Complianca  procedures. 


(c)  The  Civil  Rights  Program  Manager. 
Office  of  Small  Business  and  Civil 
Rights,  shall  be  responsible  for 
coordinating  implementation  of  this 
section.  Complaints  should  be  sent  to 
the  NRC  using  an  appropriate  method 
listed  in  §4.5. 


PART  9— PUBLIC  RECORDS 

7.  The  authority  citation  for  Part  9  is 
revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended  (42  U.S.C.  2201);  sec.  201,  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  sec.  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Subpart  A  also  issued  imder  5  U.S.C. 
552;  31  U.S.C.  9701;  Pub.  L.  99-570. 

Subpart  B  is  also  issued  under  5 
U.S.C.  552a. 

Subpart  C  also  issued  under  5  U.S.C. 
552b. 

8.  Section  9.6  is  added  to  read  as 
follows: 

§9.6    Communications. 

Except  as  otherwise  indicated, 
communications  relating  to  this  part 
may  be  sent  to  the  NRC  by  mail 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission 
via  e-mail  to  the  FOIA  e-mail  address. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

9.  In  §  9.23,  the  first  and  second 
sentences  of  paragraph  (b)  are  revised  to 
read  as  follows: 

§  9.23    Request  for  records. 

***** 

Cb)  A  person  may  request  agency 
records  by  submitting  a  request 
authorized  by  5  U.S.C.  552(a)(3)  to  the 
Freedom  of  Information  Act  and  Privacy 
Act  Officer,  Office  of  the  Chief 
Information  Officer,  by  an  appropriate 
method  listed  in  §  9.6.  The  request 
should  be  clearly  marked  "Freedom  of 
Information  Act  Request."  *  *  * 
***** 

10.  In  §  9.29,  the  second  and  fifth 
sentences  of  paragraph  (a)  are  revised  to 
read  as  follows: 

§  9.29    Appeal  from  initial  detemtination. 

(a)  *   *   *  For  agency  records  denied 
by  an  Office  Director  reporting  to  the 
Executive  Director  for  Operations,  the 
appeal  shoidd  be  addressed  to  the 
Ebcecutive  Director  for  Operations  and 


sent  using  an  appropriate  method  listed 
in  §  9.6.  *  *  *  The  appeal  should  be 
clearly  marked  "Appeal  from  Initial 
FOIA  Decision."  *  *  * 

*        •        *        •        * 

11.  In  §9.41,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 

§  9.41    Requests  for  waiver  or  reduction  of 


(a)  *  *  * 

(2)  Each  request  for  a  waiver  or 
reduction  of  fees  should  be  addressed  to 
the  Freedom  of  Information  Act  and 
Privacy  Act  Officer,  Office  of  the  Chief 
Information  Officer,  and  sent  using  an 
appropriate  method  listed  in  §  9.6. 
***** 

12.  In  §  9.53,  paragraph  (a)  and  the 
first  sentence  of  paragraph  (b)  are 
revised  to  read  as  follows: 

§9.53    Requests;  how  and  wtiere 
presented. 

(a)  Requests  may  be  made  in  person 
or  in  writing.  Assistance  regarding 
requests  or  other  matters  relating  to  the 
Privacy  Act  of  1974  may  be  obtained  by 
writing  to  the  Freedom  of  Information 
Act  and  Privacy  Act  Officer,  by  an 
appropriate  method  listed  in  §  9.6. 
Requests  relating  to  records  in  multiple 
systems  of  records  should  be  made  to 
the  same  Officer.  That  Officer  shall 
assist  the  requestor  in  identifying  his 
request  more  precisely  and  shall  be 
responsible  for  forwarding  the  request  to 
the  appropriate  system  manager. 

(b)  All  written  requests  must  be  made 
to  the  Freedom  of  Information  Act  and 
Privacy  Act  Officer,  by  an  appropriate 
method  listed  in  §  9.6,  and  should  be 
clearly  marked  "Privacy  Act  Request," 
"Privacy  Act  Disclosure  Accoimting 
Request,"  or  "Privacy  Act  Correction 
Request,"  as  appropriate.  *  *  • 
***** 

13.  In  §  9.65,  the  third  and  fifth 
sentences  of  paragraph  (b)  are  revised  to 
read  as  follows: 

§  9.65    Access  determinations;  appeals. 

***** 

(b)  *  *  *  For  agency  records  denied 
by  the  Assistant  Inspector  General  for 
Investigations,  the  appeal  must  be  in 
writing,  addressed  to  the  Inspector 
Genersd,  and  sent  by  an  appropriate 
itiethod  listed  in  §9.6.  *  *  *  The  appeal 
should  be  clearly  marked  "Privacy  Act 
Appeal — Denial  of  Access."  *  *  * 
***** 

14.  In  §  9.66,  the  third  and  fourth 
sentences  of  paragraph  (b)  are  revised  to 
read  as  follows: 

§  9.66    Determinations  auttMrizing  or 
denying  correction  of  records;  appeals. 
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(b)  *  *  *  The  appeal  must  be  in 
writing,  addressed  to  the  Freedom  of 
Information  Act  and  Privacy  Act  Officer, 
and  sent  by  an  appropriate  method 
listed  in  §  9.6,  for  submission  to  the 
appropriate  appellate  authority  for  a 
final  determination.  The  appeal  should 
be  clearly  marked  "Privacy  Act 
Correction  Appeal."  *  *  * 
***** 

15.  In  §  9.67,  the  second  sentence  of . 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  9.67    Statements  of  disagreement. 

(a)  *  *  *  "Statements  of 
Disagreement"  must  be  addressed,  as 
appropriate,  to  the  Inspector  General  or 
the  Executive  Director  for  Operations, 
and  sent  by  an  appropriate  method 
listed  in  §  9.6.  They  should  also  be 
clearly  marked  "Privacy  Act  Statement 
of  Disagreement." 


PART  11— CRITERIA  AND 
PROCEDURES  FOR  DETERMINING 
ELIGIBILITY  FOR  ACCESS  TO  OR 
CONTROL  OVER  SPECIAL  NUCLEAR 
MATERIAL 

16.  The  authority  citation  for  Part  11 
is  revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended  (42  U.S.C.  2201);  sec.  201.  88  Stat. 
1242.  as  amended  (42  U.S.C.  5841);  sec.  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  11.15(e)  also  issued  under  sec.  501, 
85  Stat.  290  (31  U.S.C.  483a). 

17.  In  §  11.15,  the  first  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§  1 1 .1 5    Application  for  special  nuclear 
material  access  auttwrization. 

(a)(1)  Application  for  special- nuclear 
material  access  authorization,  renewal, 
or  change  in  level  must  be  filed  by  the 
licensee  on  behalf  of  the  applicant  with 
the  Director,  Division  of  Facilities  and 
Security,  Mail  Stop  T7-D57,  either  by 
mail  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html, hy 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 


guidance  discusses,  among  other  topics, 
die  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


PART  15— DEBT  COLLECTION 
PROCEDURES 

18.  The  authority  citation  for  Part  15 
is  revised  to  read  as  follows: 

Authority:  Sees.  161, 186.  68  Stat.  948. 
955,  as  amended  (42  U.S.C.  2201,  2236);  sec. 
201.  88  Stat.  1242.  as  amended  (42  U.S.C. 
5841);  sec.  1,  Pub.  L.  97-258.  96  Stat.  972  (31 
U.S.C.  3713):  sec.  5,  Pub.  L.  89-508,  80  Stat. 
308,  as  amended  (31  U.S.C.  3716);  Pub.  L. 
97-365,  96  Stat.  1749  (31  U.S.C.  3719); 
Federal  Claims  Collection  Standards,  31  CFR 
Chapter  IX,  parts  900-904;  31  U.S.C.  3701, 
3716;  31  CFR  part  285;  26  U.S.C.  6402(d);  31 
U.S.C.  3720A;  26  U.S.C.  6402(c);  42  U.S.C. 
664;  Pub.  L.  104-134.  as  amended  (31  U.S.C. 
3713);  5  U.S.C.  5514:  Executive  Order  12146 
(3  CFR  1980  Comp.  pp.  409-412);  Executive 
Order  12988  (3  CFR.  1996  Comp..  pp.  157- 
163). 

19.  Section  15.3  is  revised  to  read  as 
follows: 

§  1 5.3    Communications. 

Unless  otherwise  specified, 
communications  concerning  the 
regulations  in  this  part  may  be 
addressed  to  the  Secretary  of  the 
Nuclear  Regulatory  Commission  and 
sent  either  by  mail  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  ATTN:  Rulemakings 
and  Adjudications  Staff;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  One  White  Flint  North, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submissioii, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  19-NOTICES,  INSTRUCTIONS 
AND  REPORTS  TO  WORKERS: 
INSPECTION  AND  INVESTIGATIONS 

20.  The  authority  citation  for  Part  19 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  63.  81.  103.  104.  161. 
186.  68  Stat.  930.  933,  935,936,  937.  948. 


955.  as  amended,  sec.  234.  83  Stat.  444,  as 
amended,  sec.  1701.  106  Stat.  2951,  2952. 
2953  (42  U.S.C.  2073.  2093,  2111,  2133.  2134. 
2201.  2236,  2282.  2297f):  sec.  201,  88  Slat. 
1242.  as  amended  (42  U.SC.  5841):  Pub.  L. 
95-601,  sec,  10.  92  Stat.  2951  (42  U.SC. 
5851):  sec.  1704.  112  Stat.  2750  (44  U.S.C. 
3504  note). 

21.  hi  §  19.11,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 

§  1 9.1 1    Posting  of  notices  to  worlwrs. 


(c)*   *   * 

(2)  Additional  copies  of  NRC  Form  3 
may  be  obtained  by  writing  to  the 
Regional  Administrator  of  the 
appropriate  U,S,  Nuclear  Regulator}' 
Commission  Regional  Office  listed  in 
Appendix  D  to  Part  20  of  this  chapter, 
by  calling  the  Publishing  Services 
Branch  at  (301)  415-5877.  via  e-mail  to 
forms@nrc.gov,  or  by  visiting  the  NRC's 
Web  site  at  http://wH'w.nrc.gov  and 
selecting  forms  from  the  index  found  on 
the  home  page. 


22.  In  §  19.17,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  1 9.1 7    Inspections  not  warranted; 
informal  review. 

(a)  *   *   *  The  complainant  may 
obtain  review  of  this  determination  by 
submitting  a  written  statement  of 
position  to  the  Executive  Director  for 
Operations,  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic  . 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer. 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555^001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  The 
Executive  Director  for  Operations  will 
provide  the  licensee  with  a  copy  of  such 
statement  by  certified  mail,  excluding, 
at  the  request  of  the  complainant,  the 
name  of  the  complainant.  *   *   • 
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PART  20— STANDARDS  FOR 
PROTECTION  AGAINST  RADIATION 

23.  The  authority  citation  for  Part  20 
is  revised  to  read  as  follows: 

Authority:  Sees.  53,  63.  65.  81,  103,  104, 
161,  182,  186,  68  Stat.  930,  933,  935,  936, 
937,  948,  953,  955,  as  amended,  sec.  1701, 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2093.  2095,  2111,  2133,  2134,  2201,  2232, 
2236,  2297f),  sees.  201.  as  amended,  202, 
206,  88  Stat.  1242.  as  amended,  1244,  1246 
(42  U.S.C.  5841,  5842.  5846);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note). 

24.  Section  20.1007  is  revised  to  read 
as  follows: 

§20.1007    CommunicatkMis. 

Unless  otherwise  specified, 
communications  or  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Executive  Director  for 
Operations  (EDO),  and  sent  either  by 
mail  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 


submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.h  tml,  by 
calling  (301)  415-6030.  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division. 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

25.  In  §  20.2203,  paragraph  (d)  is 
revised  to  read  as  follows: 

§  20.2203    Reports  of  exposures,  radiation 
levels,  and  concentrations  of  radioactive 
material  exceeding  ttie  constraints  or  limits. 

***** 

(d)  All  licensees,  other  than  those 
holding  an  operating  license  for  a 
nuclear  power  plant,  who  make  reports 
under  paragraph  (a)  of  this  section  shall 
submit  the  report  in  writing  either  by 
mail  addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  ATTN: 
Document  Control  Desk,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 


practicable,  by  electronic  submission, 
for  example.  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.btml,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Ii^ormation  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  A  copy 
should  be  sent  to  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  D  to 
this  part. 

26.  In  §  20.2206,  paragraph  (c)  is 
revised  to  read  as  follows: 

§20.2206    Reports  Of  individual 
monitoring. 

***** 

(c)  The  licensee  shall  file  the  report 
required  by  §  20.2206(b),  covering  the 
preceding  year,  on  or  before  April  30  of 
each  year.  The  licensee  shall  submit  the 
report  to  the  REIRS  Project  Manager  by 
an  appropriate  method  listed  in 
§20.1007. 

27.  Appendix  D  to  Part  20  is  revised 
to  read  as  follows: 


Appendix  D  to  Part  20— United  States  Nuclear  Reguu\tory  Commission  Regional  Offices 


Region 


Address 


Telephone 
(24  hour) 


E-Mail 


Region  I:  Connecticut,  Delaware,  District  of  Columbia, 
Maine,  Maryland,  Massachusetts,  New  Hampshire,  New 
Jersey,  New  York,  Pennsylvania,  Rhode  Island,  and 
Vemiont. 

Region  II:  Alabama,  Florida.  Georgia,  Kentucky,  Mississippi, 
North  Carolina,  Puerto  Rico,  South  Carolina,  Tennessee, 
Virginia,  Virgin  Islands,  and  West  Virginia. 

Region  III.  Illinois,  Indiana,  Iowa,  Michigan,  Minnesota,  Mis- 
souri, Ohio  and  Wisconsin. 

Region  IV:  Alaska,  Arizona,  Arkansas,  Calitomia,  Colorado, 
Hawaii,  Idaho,  Kansas,  Louisiana,  Montana,  Nebraska, 
Nevada,  New  Mexico,  North  Dakota,  Oklahoma,  Oregon, 
South  Dakota,  Texas,  Utah,  Washington,  Wyoming,  and 
the  U.S.  territories  and  possessions  in  the  Pacific. 


USNRC,  Region  I,  475  Allendale 
Road,  King  of  Prussia,  PA 
19406. 

USNRC,  Region  II,  Atlanta  Fed- 
eral Center,  61  Forsyth  Street, 
SW,  Suite  23T85,  Atlanta,  GA 
30303. 

USNRC,  Region  III,  801 
Wan-enville  Road,  Lisle,  IL 
60532. 

USNRC,  Region  IV,  611  Ryan 
Plaza  Drive,  Suite  400,  Arling- 
ton, TX  76011. 


(610)  337-5000 
(FTS)  346-5000 


(404)  562-4400 
(FTS)  346-5000 


(708)  829-9500 
(FTS)  829-9500 

(817)  860-6100 
(FTS)  728-8100 


RidsRegionI 
MailCenter@ 
nrc.gov. 

RidsRegion2 
MailCenter® 
nrc.gov. 

RidsRegionSMailCenter 
@nrc.gov. 

RidsRegion4MailCenter 
@nrc.gov. 


28.  In  Appendix  G  to  Part  20,  the 
third  paragraph  under  1.  MANIFEST  is 
revised  to  read  as  follows: 

Appendix  G  to  Part  20 — Requirements 
for  Transfers  of  Low-Level  Radioactive^ 
Waste  Intended  for  Disposal  at  Licensed 
Land  Disposal  Facilities  and  Manifests 

I.  Manifest 


NRC  Forms  540,  540A,  541,  541A,  542 
and  542A,  and  the  accompanying 
instructions,  in  hard  copy,  may  be 
obtained  by  writing  or  calling  the 


Publishing  Services  Branch.  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-5877,  or  by  visiting  the  NRC's 
Web  site  at  http://www.nrc.gov  and 
selecting  forms  from  the  index  found  on 
the  home  page. 


PART  21— REPORTING  OF  DEFECTS 
AND  NONCOIMPUANCE 

29.  The  authority  citation  for  Part  21 
is  revised  to  read  as  follows: 


Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  234,  83  Stat.  444,  as  amended, 
sec.  1701, 106  Stat.  2951,  2953  (42  U.S.C. 
2201,  2282,  2297f);  sees.  201,  as  amended, 
206,  88  Stat.  1242,  as  amended,  1246  (42 
U.S.C.  5841,  5846);  sec.  1704, 112  Stat.  2750 
(44  U.S.C.  3504  note). 

Section  21.2  also  issued  under  sees. 
135,  141,  Pub.  L.  97-425,  96  Stat.  2232, 
2241  (42  U.S.C.  10155, 10161). 

30.  Section  21.5  is  revised  to  read  as 
follows: 
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§21.5    Communications. 

Except  where  otherwise  specified  in 
this  part,  written  communications  and 
reports  concerning  the  regulations  in 
this  part  must  be  addressed  to  the  NRC's 
Document  Control  Desk,  and  sent  either 
by  mail  to  the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example.  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  die 
treatment  of  nonpublic  information.  In 
the  case  of  a  licensee,  a  copy  of  the 
commimication  must  also  be  sent  to  the 
appropriate  Regional  Administrator  at 
the  address  specified  in  Appendix  D  to 
Part  20  of  this  chapter. 

PART  25— ACCESS  AUTHORIZATION 
FOR  LICENSEE  PERSONNEL 

31.  The  authority  citation  for  Part  25 
is  revised  to  read  as  follows: 

Authority:  Sees.  145, 161,  68  Stat.  942, 
948,  as  amended  (42  U.S.C.  2165,  2201);  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note);  E.O.  10865,  as  amended,  3  CFR 
1959—1963  Comp.,  p.  398  (50  U.S.C.  401, 
note);  E.O.  12829,  3  CFR,  1993  Comp.,  p.  570; 
E.O.  12958,  3  CFR,  1995  Comp..  p.  333;  E.O. 
12968,  3  CFR,  1995  Comp.,  p.  396. 

Appendix  A  also  issued  imder  96 
Stat.  1051  (31  U.S.C.  9701). 

32.  Section  25.9  is  revised  to  read  as 
follows: 

§25.9    Communications. 

Except  where  otherwise  specified, 
communications  and  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Director,  Division  of 
Facilities  and  Security,  Mail  Stop  T7- 
D57,  and  sent  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example.  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 


the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  30— RULES  OF  GENERAL 
APPUCABILrrY  TO  DOMESTIC 
LICENSING  OF  BYPRODUCT 
MATERIAL 

33.  The  authority  citation  for  Part  30 
is  revised  to  read  as  follows: 

Authority:  Sees.  81,  82, 161, 182, 183, 186. 
68  Stat.  935,  948,  953,  954,  955,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2111,  2112,  2201,  2232,  2233,  2236,  2282); 
sees.  201  as  amended,  202,  206,  88  Stat. 
1242,  as  amended,  1244,  1246  (42  U.S.C. 
5841,  5842,  5846);  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note). 

Section  30.7  also  issued  under  Pub.  L.  95- 
601,  see.  10,  92  Stat.  2951  as  amended  by 
Pub.  L.  102-486,  sec.  2902,  106  Stat.  3123  (42 
U.S.C.  5851).  Section  30.34(b)  also  issued 
under  sec.  184,  68  Stat.  954,  as  amended  (42 
U.S.C.  2234).  Section  30.61  also  issued  under 
sec.  187,  68  Stat.  955  (42  U.S.C.  2237). 

34.  hi  §  30.6.  paragraph  {a)(3)  is 
added,  and  paragraphs  (a)(1)  and  (a)(2), 
the  introductory  text  of  paragraph  (b), 
and  the  last  sentences  of  paragraphs 
(b)(2)(i),  (b)(2)(ii),  (b)(2)(iii),  and 
(b)(2){iv)  are  revised,  to  read  as  follows: 

§30.6    Communications. 

r„\  *    *    * 

(1)  By  mail  addressed;  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


(b)  The  Commission  has  delegated  to 
the  four  Regional  Administrators 
licensing  authority  for  selected  parts  of 
its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(1)  of  this  section.  Any 
communication,  report,  or  application 
covered  under  this  licensing  program 
must  be  submitted  to  the  appropriate 
Regional  Administrator.  The 
Administrators'  jurisdictions  and 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 
***** 

(2)*   •   • 

(i)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  I,  Nuclear  Material 
Section  B,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406;  Where  e- 
mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn  1  MailCen  ter@nrc.gov. 

(ii)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address;  U.S.  Nuclear  Regulatory 
Commission,  Region  II,  Material 
Licensing/Inspection  Branch,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW. 
Suite  23T85,  Atlanta,  GA  30303:  Where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn2MailCenter@nrc.gov. 

(iii)  *  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulator)' 
Commission,  Region  III,  Material 
Licensing  Section,  801  Warrenville 
Road,  Lisle,  Illinois  60532-4351;  Where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn3MailCenter@nrc.gov. 

(iv)  *   *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulators- 
Commission,  Region  IV,  Material 
Radiation  Protection  Section,  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  Texas 
76011;  Where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn4MailCen  ter@nrc.gov. 
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35.  In  §  30.7,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§30.7    Employee  protection. 

***** 

(e)  *  *  • 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 

Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to  fonns@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  foimd  on  the  home  page. 
***** 

36.  In  §  30.50,  the  third  sentence  of 
paragraph  (c)(2)  is  revised  to  read  as 
follows: 

§30.50    Reporting  requirements. 

***** 

(c)*  *  * 

(2)  *   *   *  These  written  reports  must 
be  sent  to  the  NRC  using  an  appropriate 
method  listed  in  §  30.6(a);  emd  a  copy 
must  be  sent  to  the  appropriate  NRC 
Regional  office  listed  in  Appendix  D  to 
Part  20  of  this  chapter.  *   *   * 
***** 

37.  In  §  30.55,  the  third  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§30.55    Tritium  reports. 

***** 

(c)  *  *  *  Copies  of  such  written 
report  shall  be  sent  to  the  Director  of  the 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards,  using  an  appropriate 
method  listed  in  §  30.6(a).  *   *   * 


PART  31— GENERAL  DOMESTIC 
UCENSES  FOR  BYPRODUCT 
MATERIAL 

38.  The  authority  citation  for  Part  31 
is  revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  183,  68  Stat.  935, 
948,  954,  as  amended  (42  U.S.C.  2111,  2201,    , 
2233);  sees.  201,  as  amended,  202.  88  Stat. 
1242,  as  amended,1244  (42  U.S.C.  5841, 
5842);  see.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

39.  In  §  31.5,  the  introductory  text  of 
paragraph  (c)(8)(ii),  the  third  sentence  of 
the  introductory  text  of  paragraph 
(c)(9)(i),  and  the  second  sentence  of 
paragraph  (c)(ll)  are  revised  to  read  as 
follows: 

§31.5    Certain  detecting,  measuring, 
gauging,  or  controlling  devices  and  certain 
devices  for  producing  light  or  an  ionized 
atmosphere. 


(c)*   *   * 

(8)  *   *   * 

(ii)  Shall,  within  30  days  after  the 
transfer  of  a  device  to  a  specific  licensee 
or  export,  furnish  a  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  GLTS,  using  an 
appropriate  method  listed  in  §  30.6(a)  of 
this  chapter.  The  report  must  contain — 
***** 

(9)*    *    * 

(i)  *  *  *  Within  30  days  of  the 
transfer,  the  transferor  shall  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  GLTS.  using  an 
appropriate  method  listed  in  §  30.6(a)  of 
this  chapter — 
***** 

(11)*   *  *  Jf  the  general  licensee 
caimot  provide  the  requested 
information  within  the  allotted  time,  it 
shall,  within  that  same  time  period, 
request  a  longer  period  to  supply  the 
information  by  providing  the  Director  of 
the  Office  of  Nuclear  Material  Safety 
and  Safeguards,  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  a  written  justification  for  the 
request. 
***** 

40.  In  §  31.11,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  31 .1 1    General  license  for  use  of 
byproduct  material  for  certain  in  vitro 
clinical  or  laboratory  testing. 

***** 

(b)  *  *  * 

(1)  Has  filed  NRC  Form  483, 
"Registration  Certificate — In  Vitro 
Testing  with  Byproduct  Material  Under 
General  License,"  with  the  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
by  an  appropriate  method  listed  in 
§  30.6(a),  and  has  received  from  the 
Commission  a  validated  copy  of  NRC 
Form  483  with  a  registration  niunber 
assigned;  or 


PART  32— SPECIHC  DOMESTIC 
LICENSES  TO  MANUFACTURE  OR 
TRANSFER  CERTAIN  ITEMS 
CONTAINING  BYPRODUCT  MATERIAL 

41.  The  authority  citation  for  Part  31 
is  revised  to  read  as  follows: 

Authority:  Sees.  81. 161. 182, 183,  68  Stat. 
935.  948,  953,  954,  as  amended  (42  U.S.C. 
2111.  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  sec.  1704. 
112  Stat.  2750  (44  U.S.C.  3504  note). 

42.  In  §32.12,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  32. 1 2    Same:  Records  and  material 
transfer  reports. 

(a)  Each  person  licensed  under  §  32.11 
shall  maintain  records  of  transfer  of 


material  and  file  a  report  with  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards  by  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter.  A  copy 
of  the  report  must  be  sent  to  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  to  Part  20  of  this  chapter. 
***** 

43.  In  §  32.16,  paragraph  (a)  is  revised 
to  read  as  follows: 

§32.16    Certain  items  containing 
byproduct  material:  Records  and  reports  of 
transfer. 

(a)  Each  person  licensed  imder  §  32.14 
or  §  32.17  shall  maintain  records  of 
transfer  of  material  and  file  a  report 
with  the  Director  of  Nuclear  Material 
Safety  and  Safeguards  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  with  a  copy  to  the  appropriate 
NRC  Regional  Office  listed  in  Appendix 
D  to  Part  20  of  this  chapter. 
***** 

44.  In  §  32.20,  paragraph  (b)  is  revised 
to  read  as  follows: 

§32.20    Same:  Records  and  material 
transfer  reports. 

***** 

(b)  The  licensee  shall  file  a  summary 
report  stating  the  total  quantity  of  each 
isotope  transferred  imder  the  specific 
license  with  the  Director  of  Nuclear 
Material  Safety  and  Safeguards  by  an 
appropriate  method  listed  in  §  30.6(a)  of 
this  chapter,  with  a  copy  to  the 
appropriate  NRC  Regional  Office  listed 
in  Appendix  D  to  Part  20  of  this  chapter. 
***** 

45.  In  §  32.25,  the  introductory  text  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  32.25    Conditions  of  licenses  issued 
under  §32.22:  Quality  control,  labeling,  and 
reports  of  transfer. 

***** 

(c)  Maintain  records  and  file  reports 
with  the  Director  of  Nuclear  Material 
Safety  and  Safeguards,  by  an 
appropriate  method  listed  in  §  30.6(a), 
with  copies  to  the  appropriate  NRC 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter. 
***** 

46.  In  §  32.52,  the  first  sentence  of  the 
introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

§  32.52    Same:  Material  transfer  reports 
and  records. 

***** 

(a)  The  person  shall  report  to  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  ATTN:  GLTS,  by  an 
appropriate  method  listed  in  §  30.6(a), 
all  transfers  of  such  devices  to  persons 
for  use  tmder  the  general  license  in 
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§  31.5  of  this  chapter  and  all  receipts  of 
devices  from  persons  licensed  under 
§  31.5  of  this  chapter.  *  *  * 
***** 

47.  The  first  sentence  of  §  32.56  is 
revised  to  read  as  follows: 

§32.56    Same:  Material  transfer  reports. 

Each  person  licensed  tmder  §  32.53 
shall  file  an  annual  report  with  tiie 
Director  of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter,  which 
report  must  state  the  total  quantity  of 
tritiiun  or  promethium-147  transferred 
to  persons  generally  licensed  imder 
§31.7  of  this  chapter.  *  *  * 

48.  In  §  32.210,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  32.21 0    Registration  of  product 
information. 

***** 

(b)  The  request  for  review  must  be 
sent  to  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards, 
Materials  Safety  and  Inspection  Branch, 
by  an  appropriate  method  listed  in 
§  30.6(a)  of  this  chapter 


PART  34— UCENSES  FOR 
INDUSTRIAL  RADIOGRAPHY  AND 
RADIATION  SAFETY  REQUIREMENTS 
FOR  INDUSTRIAL  RADIOGRAPHIC 
OPERATIONS 

49.  The  authority  citation  for  Part  34 
is  revised  to  read  as  follows: 

Authority:  Sees.  81, 161, 182, 183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amentied  (42  U.S.C.  5841).  Section 
34.45  also  issued  under  sec.  206,  88  Stat. 
1246  (42  U.S.C.  5646);  sec.  1704, 112  Stat. 
2750  (44  U.S.C.  3504  note). 

50.  In  §  34.27,  the  third  sentence  of 
paragraph  (d)  is  revised  to  read  as 
follows: 

§  34.27    Lealc  testing  and  replacement  of 
sealed  sources. 

***** 

(d)  *  *  *  A  report  must  be  filed  with 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards,  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  the  report  to  be  filed  within  5 
days  of  any  test  with  results  that  exceed 
the  threshold  in  this  subsection,  and  to 
describe  the  equipment  involved,  the 
test  results,  and  the  corrective  action 
taken.  *  *  * 


51.  In  §  34.43,  the  second  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 


§34.43    Training. 

(a)  *  *  * 

(1)  *  *  *  (An  independent 
organization  that  would  like  to  be 
recognized  as  a  certifying  entity  shall 
submit  its  request  to  the  Director,  Office 
of  Nuclear  Material  Seifety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter.)  or 
***** 

52.  In  §  34.101,  the  introductory  text 
of  paragraph  (a)  is  revised  to  read  as 
follows: 

§34.101     Notifications. 

(a)  In  addition  to  the  reporting 
requirements  specified  in  §  30.50  and 
imder  other  sections  of  this  chapter, 
such  as  §  21.21,  each  licensee  shall  send 
a  written  report  to  the  NRC's.Office  of 
Nuclear  Material  Safety  and  Safeguards, 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  by  an  appropriate 
method  listed  in  §  30.6(a)  of  this 
chapter,  with  a  copy  to  the  Director  of 
the  NRC's  Office  of  Nuclear  Regulatory 
Research,  within  30  days  of  the 
occurrence  of  any  of  the  following 
incidents  involving  radiographic 
equipment: 


PART  35— MEDICAL  USE  OF 
BYPRODUCT  MATERIAL 

53.  The  authority  citation  for  Part  35 
is  revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  182, 183,  68  Stat. 
935,  948,  953,  954,  as  amended  (42  U.S.C. 
2111,  2201,  2232,  2233);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  see.  1704, 
112  Stat.  2750  (44  U.S.C.  3504  note). 

54.  In  §35.14,  paragraph  (b), 
introductory  text,  and  paragraph  (c),  are 
revised  to  read  as  follows: 

§35.14    Notifications. 

***** 

(b)  A  licensee  shall  notify  the 
Commission  no  later  than  30  days  after: 

***** 

(c)  The  licensee  shall  send  the 
docimients  required  in  this  section  to 
the  appropriate  address  identified  in 
§  30.6  of  this  chapter. 

55.  In  §  35.59,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§  35.59    Requirements  for  possession  of 
sealed  sources  and  brachytherapy  sources. 

***** 

(e)*   *   * 

(2)  File  a  report  within  five  days  of 
the  leakage  test  with  the  appropriate 
NRC  Office  listed  in  §  30.6  of  this 
chapter,  with  a  copy  to  the  Director  of 
the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards,  by  an 


appropriate  method  listed  in  §  30.6  of 
this  chapter,  describing  the  equipment 
involved,  the  test  results,  and  the  action 
taken. 


PART  39— UCENSES  AND  RADIATION 
SAFETY  REQUIREMENTS  FOR  WELL 
LOGGING 

56.  The  authority  citation  for  Part  39 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  57.  62,  63,  65,  69,  81. 
82.  161,  182.  183.  186,  68  Stat.  929,  930.  932, 
933,  934,  935,  948.  953.  954.  955,  as 
amended,  see.  234,  83  Stat.  444,  as  amended 
(42  U.S.C.  2073,  2077,  2092,  2093.  2095. 
2099,  2111,  2112,  2201.  2232.  2233.  2236. 
2282):  sees.  201.  as  amended,  202.  206.  88 
Stat.  1242.  as  amended.  1244.  1246  (42  U.S.C. 
5841,  5842,  5846);  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note). 

57.  In  §  39.77,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  39.77    Notification  of  incidents  and  lost 
sources;  abandonment  procedures  for 
Irretrievable  sources. 

(a)  The  licensee  shall  immediately 
notify  the  appropriate  NRC  Regional 
Office  by  telephone  and  subsequently, 
within  30  days,  by  confirmation  in 
writing,  using  an  appropriate  method 
listed  in  §  30.6(a)  of  this  chapter,  if  the 
licensee  knows  or  has  reason  to  believe 
that  a  sealed  source  has  been  ruptured. 
The  written  confirmation  must 
designate  the  well  or  other  location, 
describe  the  magnitude  and  extent  of 
the  escape  of  licensed  materials,  assess 
the  consequences  of  the  rupture,  and 
explain  efforts  planned  or  being  taken  to 
mitigate  these  consequences. 


PART  40— DOMESTIC  LICENSING  OF 
SOURCE  MATERIAL 

58.  The  authority  citation  for  Part  40 
is  revised  to  read  as  follows: 

Authority:  Sees.  62,  63,  64,  65.  81,  161, 
182,  183,  186,  68  Stat.  932.  933.  935.  948, 
953,  954,  955.  as  amended,  .sees.  1  le(2).  83, 
84,  Pub.  L.  95-604,  92  Stat.  3033,  as 
amended,  3039.  sec.  234.  83  Stat.  444.  as 
amended  (42  U.S.C.  2014(e)(2).  2092.  2093. 
2094.  2095.  2111.  2113.  2114,  2201.  2232, 
2233,  2236,  2282):  sec.  274.  Pub.  L.  86-373. 
73  Stat.  688  (42  U.S.C.  2021):  sees.  201.  as 
amended,  202,  206.  88  Stat,  1242.  as 
amended.  1244.  1246  (42  U.S.C.  5841.  5842. 
5846);  sec.  275.  92  Stat.  3021.  as  amended  by 
Pub.  L.  97-415.  96  Stat.  2067  (42  U.S.C. 
2022);  sec.  193,  104  Stat.  2835.  as  amended 
bv  Pub.  L.  104-134,  110  Stat.  1321,  1321-349 
(42  U.S.C.  2243);  sec.  1704.  112  Stat.  2750  (44 
U.S.C.  3504  note). 

Section  40.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10.  92  Stat.  2951  (42  U.S.C.  5851). 
Section  40.31(g)  also  issued  under  sec.  122. 
68  Stat.  939  (42  U.S.C.  2152).  Section  40  46 
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also  issued  under  sec.  184,  68  Stat.  954.  as 
amended  (42  U.S.C.  2234).  Section  40.71  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C. 
2237). 

59.  In  §40.5,  paragraph  (a](3]  is 
added,  and  paragraphs  (a)(1)  and  (a)(2), 
the  introductory  text  of  paragraph  (b), 
and  the  last  sentences  of  paragraphs 
(b)(2)(i),  (b)(2)(ii),  (b){2)(iii),  and 
(b)(2)(iv)  are  revised,  to  read  as  follows: 

140.5    Communications. 

(a)*  *  * 

(1)  By  mail  addressed:  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
die  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division. 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(b)  The  Commission  has  delegated  to 
the  four  Regional  Administrators 
licensing  authority  for  selected  parts  of 
its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(1)  of  this  section.  Any 
communication,  report,  or  application 
covered  under  this  licensing  program 
must  be  submitted  to  the  appropriate 
Regional  Administrator.  The 
administrators'  jurisdictions  and 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 
***** 

(2)*   *   * 

(D*  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  I,  475  Allendale 
Road,  King  of  Prussia,  Pennsylvania 
19406;  Where  e-mail  is  appropriate  it 
shoiUd  be  addressed  to 
lUdsRgnlMailCenteT@nrc.gov. 

(ii)  *  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications. 


and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  II  Material 
Licensing/Inspection  Branch,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW, 
Suite  23T85,  Atlanta,  Georgia  30303; 
Where  e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn2MailCenter@nrc.gov. 

(iii)  *  *   *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  {b)(l)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  III,  Material 
Licensing  Section,  801  Warrenville 
Road.  Lisle,  Illinois  60532-4351;  Where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn  3MailCen  ter@nrc.gov. 

(iv)  *   *   *  All  mailed  or  nand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  IV,  Material 
Radiation  Protection  Section,  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  Texas 
76011;  Where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn4MailCentei@nrc.gov. 

60.  In  §40.7,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§40.7    Employee  protection. 


(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  io  forms@nTC.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://www.nTc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

61.  In  §40.23,  the  first  sentence  of 
paragraph  (b)(1)  is  revised  to  read  as 
follows: 

§  40.23  General  license  ior  carriers  of 
transient  siiipments  of  natural  uranium 
other  tttan  in  ttie  form  of  ore  or  ore  residue. 

***** 

(b)(1)  Persons  generally  licensed 
under  paragraph  (a)  of  this  section,  who 
plan  to  carry  a  transient  shipment  with 
scheduled  stops  at  a  United  States  port, 
shall  notify  the  Spent  Fuel  Project 


Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  using  an  appropriate 
meUiod  listed  in  §40.5.  *   *   * 

***** 

62.  In  §  40.25,  the  first  sentence  of  the 
introductory  text  of  paragraph  (c)(1)  is 
revised  to  read  as  follows: 

940.25    General  license  for  use  of  certain 
Industrial  products  or  devices. 

***** 

(c)*  *  * 

(1)  Persons  who  receive,  acquire, 
possess,  or  use  depleted  uranium 
pursuant  to  the  general  license 
established  by  paragraph  (a)  of  this 
section  shall  file  NRC  Form  244, 
"Registration  Certificate — Use  of 
Depleted  Uranium  Under  General 
License,"  with  the  Director  of  the  NRC's 
Division  of  Industrial  and  Medical 
Nuclear  Safety,  by  an  appropriate 
method  listed  in  §  40.5,  with  a  copy  to 
the  appropriate  NRC  Regional 
Administrator.  *  *  * 
***** 

63.  In  §  40.35,  the  first  sentence  of 
paragraph  (e)(1)  and  the  third  sentence 
of  paragraph  (f)  are  revised  to  read  as 
follows: 


§40.35    Conditions  of  specific 
issued  pursuant  to  §  40.34. 


(e)(1)  Report  to  the  Director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §40.5,  all  transfers  of  industrial 
products  or  devices  to  persons  for  use 
under  the  general  license  in  §  40.25. 


(f)  *  *  *  The  licensee  shall  furnish 
the  change  to  the  Director  of  the  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  by  an  appropriate  method 
listed  in  §  40.5,  and  to  affected  offsite 
response  organizations,  within  six 
months  after  the  change  is  made.  *  *  * 

64.  In  §40.60,  the  third  sentence  of 
the  introductory  text  of  paragraph  (c)(2) 
is  revised  to  read  as  follows: 

§40.60    Reporting  requirements. 

***** 

(c)  *  *  * 

(2)  *  *  *  These  written  reports  must 
be  sent  to  the  NRC's  Dociunent  Control 
Desk  by  an  appropriate  method  listed  in 
§  40.5,  with  a  copy  to  the  appropriate 
NRC  regional  office  listed  in  Appendix 
D  to  Part  20  of  this  chapter.  *  *  * 
***** 

65.  In  §  40.64,  the  second  sentence  of 
paragraph  (a),  the  last  sentence  of 
paragraph  (b)  and  the  second  and  third 
sentences  of  paragraph  (c)  are  revised  to 
read  as  follows: 


§40.64    Reports. 

(a)  *  *  *  Copies  of  the  instructions 
may  be  obtained  either  by  wQting  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washiagton,  DC  20555- 
0001,  by  e-mail  RjdsNmssFcss@nrc.gov, 
or  by  calling  (301)415-7213.*  *  * 

(b)  *  *  *  Copies  of  the  reporting 
instructions  may  be  obtained  either  by 
writing  to  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Washington,  E)C 
20555-0001,  by  e-mail 
RidsNmssFcssi@nTC.gov,  or  by  calling 
(301)  415-7213. 

(c)  *  *  *  The  initial  report  must  be 
followed  within  a  period  of  fifteen  (15) 
days  by  a  written  report  submitted  to 
the  appropriate  NRC  Regional  Office, 
using  an  appropriate  method  listed  in 
§  40.5,  whidi  report  must  set  forth  the 
details  of  the  incident  and  its 
consequences.  A  copy  of  such  written 
report  must  be  sent  to  the  Director  of  the 
Office  of  Nuclear  Material  Safety  and 
Safeguards.  *  *  * 
***** 

66.  In  §  40.65,  the  first  sentence  of 
paragraph  (a)(1)  is  revised  to  read  as 
follows: 

§  40.65    Effluent  monitoring  reporting 
rwiuii  einants. 

(a)  *  *  * 

(1)  Within  60  days  after  January  1, 
1976  and  July  1, 1976,  and  within  60 
days  after  January  1  and  Jtdy  1  of  each 
year  thereafter,  submit  a  report  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using  an 
appropriate  method  listed  in  §  40.5, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  shown  in  Appendix  D  to 
Part  20  of  this  chapter;  which  report 
must  specify  the  quantity  of  each  of  the 
principal  radionuclides  released  to 
unrestricted  areas  in  liquid  and  in 
gaseous  effluents  during  the  previous 
six  months  of  operation,  and  such  other 
information  as  die  Commission  may 
require  to  estimate  maximum  potential 
annual  radiation  doses  to  the  public 
resulting  from  effluent  releases.  *  *  * 
***** 

67.  In  §  40.66,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  40.66    Requirements  for  advance  notice 
of  export  sitipments  of  natural  uranium. 

(a)  Each  licensee  authorized  to  export 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  in  amounts 
exceeding  500  kilograms,  shall  notify 
the  Spent  Fuel  Project  Office,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 


by  an  appropriate  method  listed  in 
§40.5.*  *  * 

***** 

68.  In  §  40.67,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  40.67    Requirement  for  advance  notice 
for  importation  of  natural  uranium  from 
countries  that  are  not  party  to  tfia 
Convention  on  the  Physical  Protection  of 
Nudoar  Malarlai. 

(a)  Each  licensee  authorized  to  import 
natural  uranium,  other  than  in  the  form 
of  ore  or  ore  residue,  in  amounts 
exceeding  500  kilograms,  from  countries 
not  party  to  the  Convention  on  the 
Physical  Protection  of  Nuclear  Material 
(see  Appendix  F  to  Part  73  of  this 
chapter)  shall  notify  the  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using  an 
appropriate  method  listed  in  §40.5. 


PART  50-OOMESTIC  UCENSING  OF 
PRODUCTION  AND  UTILIZATION 
FAaUTIES 

69.  The  authority  citation  for  Part  50 
is  revised  to  read  as  follows: 

Authority:  Sacs.  102, 103, 104, 105, 161. 
182, 183, 186, 189,  68  Stat.  936,  937,  938, 
948,  953,  954,  955,  956,  as  amended,  sec. 
234,  83  Stat.  444,  as  amended  ('«2  U.S.C. 
2132,  2133,  2134,  2135.  2201,  2232,  2233. 
2236,  2239,  2282);  sees.  201,  as  amended, 
202,  206,  88  Stat.  1242,  as  amended,  1244, 
1246  (42  U.S.C.  5841,  5842,  5846);  sec.  1704, 
112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  50.7  also  issued  under  Pub.  L.  95- 
601,  sec.  10,  92  Stat.  2951  (42  U.S.C.  5851). 
Section  50.10  also  issued  under  sees.  101, 
185,  68  Stat.  955  as  amended  (42  U.S.C.  2131, 
2235),  sec.  102,  Pub.  L.  91-190,  83  Stat.  853 
(42  U.S.C.  4332).  Sections  50.13,  50.54(dd), 
and  50.103  also  issued  under  sec.  108,  68 
Stat.  939,  as  amended  (42  U.S.C.  2138). 
Sections  50.23,  50.35,  50.55,  and  50.56  also 
issued  under  sec.  185,  68  Stat.  955  (42  U.S.C. 
2235).  Sections  50.33a,  50.55a  and  appendix 
Q  also  issued  under  sec.  102,  Pub.  L.  91-190, 
83  Stat.  853  (42  U.S.C.  4332).  Sections  50.34 
and  50.54  also  issued  imder  sec.  204,  88  Stat. 
1245  (42  U.S.C.  5844).  Sections  50.58,  50.91, 
and  50.92  also  issued  under  Pub.  L.  97-415, 
96  Stat.  2073  (42  U.S.C.  2239).  Section  50.78 
also  issued  under  sec.  122.  68  Stat.  939  (42 
U.S.C.  2152).  Sections  50.80-50.81  also 
issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Appendix  F  also 
issued  under  sec.  187.  68  Stat.  955  (42  U.S.C 
2237). 

70.  Section  50.4  is  revised  to  read  as 
follows: 

§50.4    Written  communications. 
(a)  General  requirements.  All 
correspondence,  reports,  applications, 
and  odier  written  communications  from 
the  applicant  or  licensee  to  the  Nuclear 


Regulatory  Commission  concerning  the 
regulations  in  this  part  or  individual 
license  conditions  must  be  sent  either 
by  mail  addressed:  ATTN:  Document 
Control  Desk;  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland,  between  the  hours 
of  8:15  a.m.  and  4:00  p.m.  eastern  time: 
or,  where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  e-mail,  or  CD- 
ROM.  Detailed  guidance  on  making 
electronic  submissions  can  be  obtained 
by  visiting  the  NRC's  Web  site  at 
http://www.nrc.gov/site-help/eie.html, 
by  calling  (301)  415-6030,  by  e-mail  at 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Iiiormation  Officer, 
U.S.  Nuclear  Regidatory  Commission. 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  communication  is  on  paper,  the 
signed  original  must  be  sent.  If  a 
submission  due  date  falls  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the  next 
Federal  working  day  becomes  the 
official  due  date. 

(b)  Distribution  requirements.  Copies 
of  all  correspondence,  reports,  and  other 
written  communications  concerning  the 
regulations  in  this  part  or  individual 
license  conditions  must  be  submitted  to 
the  persons  and,  if  on  paper  or  CD- 
ROM,  in  the  quantities  set  forth  below 
(addresses  for  the  NRC  Regional  Offices 
are  listed  in  Appendix  D  to  Part  20  of 
this  chapter). 

(1)  Applications  for  amendment  of 
permits  and  licenses;  reports;  and  other 
communications.  All  written 
communications  (including  responses 
to:  generic  letters,  bulletins,  information 
notices,  regulatory  information 
simimaries,  inspection  reports,  and 
miscellaneous  requests  for  additional 
information)  that  are  required  of  holders 
of  ofierating  licenses  or  construction 
permits  issued  pursuant  to  this  part, 
must  be  submitted  as  follows,  except  as 
otherwise  specified  in  paragraphs  (b)(2) 
through  (b)(7)  of  this  section:  To  the 
NRC's  Document  Control  Desk  (if  on 
paper,  the  signed  original),  with  a  copy 
to  the  appropriate  Regional  Office,  and 

a  copy  to  the  appropriate  NRC  Resident 
Inspector,  if  one  has  been  assigned  to 
the  site  of  the  facility. 

(2)  Applications  for  permits  and 
licenses,  and  amendments  to 
applications.  Applications  for 
construction  permits,  applications  for 
operating  licenses  and  amendments  to 
either  type  of  application  must  be 
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submitted  as  follows,  except  as 
otherwise  specified  in  paragraphs  (b)(3) 
through  (b)(7)  in  this  section. 

(i)  Applications  for  licenses  for 
facilities  described  in  §  50.21  (a)  and  (c) 
and  amendments  to  these  applications 
must  be  sent  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office.  If  the 
application  or  amendment  is  on  paper, 
the  submission  to  the  Document  Control 
Desk  must  be  the  signed  original. 

(ii)  Applications  for  permits  and 
licenses  for  facilities  described  in 
§  50.21(b)  or  §  50.22.  and  amendments 
to  these  applications  must  be  sent  to  the 
NRC's  Document  Control  Desk,  with  a 
copy  to  the  appropriate  Regional  Office, 
and  a  copy  to  the  appropriate  NRC 
Resident  Inspector,  if  one  has  been 
assigned  to  the  site  of  the  facility.  If  the 
application  or  amendment  is  on  paper 
or  CD-ROM.  the  submission  to  the 
Document  Control  Desk  must  be  38 
copies,  one  of  which  must  be  the  signed 
original  if  the  submission  is  on  paper. 

(3)  Acceptance  review  application. 
Written  communications  required  for  an 
application  for  determination  of 
suitability  for  docketing  under 

§  50.30(a)(6)  must  be  submitted  to  the 
NRC's  Document  Control  Desk,  with  a 
copy  to  the  appropriate  Regional  Office. 
If  the  communication  is  on  paper  or 
CD-ROM,  the  submission  to  the 
Dociunent  Control  Desk  must  be  14 
copies,  one  of  which  must  be  the  signed 
original  if  the  submission  is  on  paper. 

(4)  Security  plan  and  related 
submissions.  Written  communications, 
as  defined  in  paragraphs  (b)(4)(i) 
through  (iv)  of  this  section,  must  be 
submitted  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office.  If  the 
communication  is  on  paper  or  CD- 
ROM,  the  submission  to  the  Document 
Control  Desk  must  be  four  copies,  one 
of  which  must  be  the  signed  original  if 
the  submission  is  on  paper. 

(i)  Physical  security  plan  under 
§50.34; 

(ii)  Safeguards  contingency  plan 
under  §50.34; 

(iii)  Change  to  security  plan,  guard 
training  and  qualification  plan,  or 
safeguards  contingency  plan  made 
without  prior  Commission  approval 
under  §  50.54(p); 

(iv)  Application  for  amendment  of 
physical  security  plan,  guard  training 
and  qualification  plan,  or  safeguards 
contingency  plan  under  §  50.90. 

(5)  Emergency  plan  and  related 
submissions.  Written  communications 
as  defined  in  paragraphs  (b)(5)(i) 
through  (iii)  of  this  section  must  be 
submitted  to  the  NRC's  Doomient 
Control  Desk,  with  a  copy  to  the 


appropriate  Regional  Office,  and  a  copy 
to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  the 
site  of  the  facility.  If  the  conununication 
is  on  paper,  the  submission  to  the 
Document  Control  Desk  must  be  the 
signed  original. 

(i)  Emergency  plan  imder  §  50.34; 

(ii)  Change  to  an  emergency  plan 
under  §  50.54(q); 

(iii)  Emergency  implementing 
procedures  under  Appendix  E.V  of  this 
part. 

(6)  Updated  FSAR.  An  updated  Final 
Safety  Analysis  Report  (FSAR)  or 
replacement  pages,  under  §  50.71(e) 
must  be  submitted  to  the  NRC's 
Document  Control  Desk,  with  a  copy  to 
the  appropriate  Regional  Office,  and  a 
copy  to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  the 
site  of  the  facility.  Paper  copy 
submissions  may  be  made  using 
replacement  pages;  however,  if  a 
licensee  chooses  to  use  electronic 
submission,  all  subsequent  updates  or 
submissions  must  be  performed 
electronically  on  a  total  replacement 
basis.  If  the  communication  is  on  paper, 
the  submission  to  the  Document  Control 
Desk  must  be  11  copies,  one  of  which 

is  signed.  If  the  communications  are 
submitted  electronically,  see  Guidance 
for  Electronic  Submissions  to  the 
Commission. 

(7)  Quality  assumnce  related 
submissions,  (i)  A  change  to  the  Safety 
Analysis  Report  quality  assurance 
program  description  under  §  50.54(a)(3) 
or  §  50.55(f)(3),  or  a  change  to  a 
licensee's  NRC-accepted  quality 
assurance  topical  report  under 

§  50.54(a)(3)  or  §  50.55(f)(3),  must  be 
submitted  to  the  NRC's  Document 
Control  Desk,  with  a  copy  to  the 
appropriate  Regional  Office,  and  a  copy 
to  the  appropriate  NRC  Resident 
Inspector  if  one  has  been  assigned  to  th^ 
site  of  the  facility.  If  the  communication 
is  on  paper,  the  submission  to  the 
Document  Control  Desk  must  be  the 
signed  original.  j 

(ii)  A  change  to  an  NRC-accepted 
quality  assurance  topical  report  from 
nonlicensees  (i.e.,  architect/engineers, 
NSSS  suppliers,  fuel  suppliers, 
constructors,  etc.)  must  be  submitted  to 
the  NRC's  Document  Control  Desk.  If 
the  commimication  is  on  paper,  the 
signed  original  must  be  sent. 

(8)  Certification  of  permanent 
cessation  of  operations.  The  licensee's 
certification  of  permanent  cessation  of 
operations,  under  §  50.82(a)(1),  must 
state  the  date  on  which  operations  have 
ceased  or  will  cease,  and  must  be 
submitted  to  the  NRC's  Document 
Control  Desk.  This  submission  must  be 
under  oath  or  affirmation. 


(9)  Certification  of  permanent  fuel 
removal.  "The  licensee's  certification  of 
permanent  fuel  removal,  imder 
§  50.82(a)(1),  must  state  the  date  on 
which  the  fuel  was  removed  fi-om  the 
reactor  vessel  and  the  disposition  of  the 
fuel,  and  must  be  submitted  to  the 
NRC's  Document  Control  Desk.  This 
submission  must  be  under  oath  or 
affirmation. 

(c)  Form  of  communications.  All 
paper  copies  submitted  to  meet  the 
requirements  set  forth  in  paragraph  (b) 
of  this  section  must  be  typewritten, 
printed  or  otherwise  reproduced  in 
permanent  form  on  unglazed  paper. 
Exceptions  to  these  requirements 
imposed  on  paper  submissions  may  be 
granted  for  the  submission  of 
micrographic,  photographic,  or  similar 
forms. 

(d)  Regulation  governing  submission. 
Licensees  and  applicants  submitting 
correspondence,  reports,  and  other 
written  communications  under  the 
regulations  of  this  part  are  requested  but 
not  required  to  cite  whenever  practical, 
in  the  upper  right  comer  of  the  first 
page  of  the  submission,  the  specific 
regulation  or  other  basis  requiring 
submission. 

(e)  Conflicting  requirements.  The 
communications  requirements 
contained  in  this  section  and  §§  50.12, 
50.30,  50.36,  50.36a.  50.44,  50.49,  50.54, 
50.55,  50.55a,  50.59,  50.62,  50.71.  50.73, 
50.82,  50.90,  and  50.91  supersede  and 
replace  all  existing  requirements  in  any 
license  conditions  or  technical 
specifications  in  effect  on  January  5, 
1987.  Exceptions  to  these  requirements 
must  be  approved  by  the  Records 
Management  Branch,  Office  of  the  Chief 
Information  Officer,  Nuclear  Regiilatory 
Commission,  Washington,  DC  20555- 
0001,  telephone  (301)  415-7233,  e-mail 
INFOCOLLECTS@niv.gov. 

71.  In  §  50.7,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§50.7    Employee  protection. 

*****  > 

(e)  *  *  * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  df  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to  fonns@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  foimd  on  the  home  page. 
***** 

72.  In  §  50.30,  paragraph  (a)(2)  is 
revised  to  read  as  follows: 
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§50.30    Hiing  of  application  for  llcenaet; 
oath  or  affirmation. 

(a)*  *  * 

(2)  The  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  general  information  and  the  safety 
analysis  report,  or  part  thereof  or 
amendment  thereto,  for  subsequent 
distribution  in  accordance  with  the 
written  instructions  of  the  Director, 
Office  of  Nuclear  Reactor  Regulation,  or 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate. 
***** 

73.  In  §  50.54,  the  second  sentence  of 
paragraph  (s)(l)  is  revised  to  read  as 
follows: 

§50.54    Conditiona  of  licanaos. 

***** 

(s)(l)  *  *  *  These  plans  (10  copies  if 
on  paper  or  CD-ROM)  must  be 
forwarded  to  the  Director  of  Nuclear 
Reactor  Regulation  with  a  copy  (3 
copies  if  on  paper  or  CD-ROM)  to  the 
Administrator  of  the  appropriate  NRC 
regional  office.  *  *  * 


74.  In  §  50.55,  paragraph  (e)(6)(ii)  is 
revised  to  read  as  follows: 

§  50.55    Conditiona  of  conatniction 
pai  intta. 


(e)*  *  * 

(6)*   *   * 

(ii)  Written  notification  submitted  to 
the  Document  Control  Desk,  U.S. 
Nuclear  Regulatory  Commission,  by  an 
appropriate  method  listed  in  §  50.4, 
with  a  copy  to  the  appropriate  Regional 
Administrator  at  the  address  specified 
in  Appendix  D  to  Part  20  of  this  chapter 
and  a  copy  to  the  appropriate  NRC 
resident  inspector  within  30  days 
following  receipt  of  information  by  the 
director  or  responsible  corporate  officer 
under  paragraph  (e)(l)(iii)  of  this 
section,  on  the  identification  of  a  defect 
or  failing  to  comply. 


75.  In  §  50.74,  the  introductory  text  is 
revised  to  read  as  follows: 

§  50.74    Notification  of  cliange  in  operator 
or  aenior  operator  atatua. 

Each  licensee  shall  notify  the 
appropriate  Regional  Administrator  as 
listed  in  Appendix  D  to  Part  20  of  this 
chapter  vdthin  30  days  of  the  following 
in  regard  to  a  licensed  operator  or  senior 
operator: 


PART  51— ENVIRONMENTAL 
PROTECTION  REGULATIONS  FOR 
DOMESnnC  LICENSING  AND  RELATED 
REGULATORY  FUNCTIONS 

76.  The  authority  citation  for  Part  51 
is  revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sec.  1701, 106  Stat.  2951,  2952, 
2953.  (42  U.S.C.  2201,  2297f);  sees.  201.  as 
amended,  202,  88  Stat.  1242.  as  amended, 
1244  (42  U.S.C.  5841,  5842);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note).  Subpart  A 
also  issued  under  National  Environmental 
Policy  Act  of  1969,  sees.  102, 104, 105,  83 
Stat.  853-854.  as  amended  (42  U.S.C.  4332, 
4334,  4335);  and  Pub.  L.  95-604,  Title  II.  92 
Stat.  3033-3041;  and  sec.  193.  Pub.  L.  101- 
575, 104  Stat.  2835  (42  U.S.C.  2243).  Sections 
51.20,  51.30,  51.60,  51.80.  and  51.97  also 
issued  under  sees.  135. 141.  Pub.  L.  97-425. 
96  Stat.  2232,  2241.  and  sec.  148.  Pub.  L. 
100-203.  101  Stat.  1330-223  (42  U.S.C. 
10155. 10161. 10168).  Section  51.22  also 
issued  under  sec.  274,  73  Stat.  688,  as 
amended  by  92  Stat.  3036-3038  (42  U.S.C. 
2021)  and  under  Nuclear  Waste  Policy  Act  of 
1982.  sec  121.  96  Stat.  2228  (42  U.S.C. 
10141).  Sections  51.43.  51.67,  and  51.109 
also  under  Nuclear  Waste  Policy  Act  of  1982. 
sec  114(f).  96  Stat.  2216.  as  amended  (42 
U.S.C.  10134(f)). 

77.  In  §  51.40,  paragraph  (c)  is  revised 
to  read  as  follows: 

§51.40    Conaultation  witti  NRC  Staff. 

***** 

(c)  Questions  concerning 
environmental  matters  should  be 
addressed  to  the  following  NRC  staff 
offices  as  appropriate: 

(1)  Utilization  facilities,  including 
rulemaking:  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1270,  e-mail  RidsNrrOd@nrc.gov. 

(2)  Production  facilities,  including 
rulemaking:  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7800,  e-mail 
RidsNmssOd@nrc.gov. 

(3)  Materials  licenses,  including 
rulemaking:  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards.  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7800,  e-mail 
RidsNmssOd@nrc.gov. 

(4)  Research:  Director,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6641,  e-mail 
RidsResOd@nrc.gov. 

78.  Section  51.55  is  revised  to  read  as 
follows: 


§  51 .55    Environmantai  raport— number  of 
copiaa;  diatributlon. 

(a)  Each  applicant  for  a  license  to 
construct  and  operate  a  production  or 
utilization  facility  covered  by 
paragraphs  (b)(1),  (b)(2),  (b)(3),  or  (b)(4) 
of  §  51.20.  each  applicant  for  renewal  of 
an  operating  license  for  a  nuclear  power 
plant,  each  applicant  for  a  license 
amendment  authorizing  the 
decommissioning  of  a  production  or 
utilization  facility  covered  by  §  51.20, 
and  each  applicant  for  a  license  or 
license  amendment  to  store  spent  fuel  at 
a  nuclear  power  plant  after  expiration  of 
the  operating  license  for  the  nuclear 
power  plant  shall  submit  41  copies  to 
the  Director  of  the  Office  of  Nuclear 
Reactor  Regulation,  or  5  copies  to  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate,  of  an  environmental  report 
or  any  supplement  to  an  environmental 
report.  These  reports  must  be  sent  either 
by  mail  addressed:  ATTN:  Document 
Control  Desk;  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike. 
Rockville,  Maryland,  between  the  hours 
of  8:15  a.m.  and  4  p.m.  eastern  time;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html.  by 
calling  (301)  415-6030.  by  e-mail  at 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer. 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  205^-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  communication  is  on  paper,  the 
signed  original  must  be  sent.  If  a 
submission  due  date  falls  on  a  Saturday, 
Sunday,  or  Federal  holiday,  the  next 
Federai  working  day  becomes  the 
official  due  date.  The  applicant  shall 
maintain  the  capability  to  generate 
additional  copies  of  the  enviroimiental 
report  or  any  supplement  to  the 
environmental  report  for  subsequent 
distribution  to  parties  and  Boards  in  the 
NRC  proceedings;  Federal.  State,  and 
local  officials;  and  any  affected  Indian 
tribes,  in  accordance  with  written 
instructions  issued  by  the  Director  of 
the  Office  of  Nuclear  Reactor  Regulation 
or  the  Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate. 

(b)  Each  applicant  for  a  license  to 
manufacture  a  nuclear  power  reactor,  or 
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for  an  amendment  to  a  license  to 
manufacture,  seeking  approval  of  the 
final  design  of  the  nuclear  power 
reactor,  pinsuant  to  Appendix  M  to  part 
52  of  this  chapter  shall  submit  to  the 
Commission  an  environmental  report  or 
any  supplement  to  an  environmental 
report  in  the  maimer  specified  in  §  50.4. 
The  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  environmental  report  or  any 
supplement  to  the  environmental  report 
for  subsequent  distribution  to  parties 
and  Boards  in  the  NRC  proceeding; 
Federal.  State,  and  local  officials;  and 
any  affected  Indian  tribes,  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Reactor  Regulation. 
79.  Section  51.66  is  revised  to  read  as 
follows: 

§  51 .66    Environmental  report— number  of 
copies;  distribution. 

(a)  Each  applicant  for  a  license  or 
other  form  of  permission,  or  an 
amendment  to  or  renewal  of  a  license  or 
other  form  of  permission  issued 
pursuant  to  Parts  30,  32,  33,  34,  35.  36, 
39,  40,  61,  70  and/or  72  of  this  chapter, 
and  covered  by  paragraphs  (b)(1) 
through  (6)  of  §  51.60;  or  by  §  51.61  or 

§  51.62  shall  submit  to  the  Director  of 
Nuclear  Material  Safety  and  Safeguards 
an  environmental  report  or  any 
supplement  to  an  environmental  report 
in  the  number  of  copies  specified  in  the 
manner  specified  in  §  51.55(a).  The 
applicant  shall  maintain  the  capability 
to  generate  additional  copies  of  the 
environmental  report  or  any  supplement 
to  the  environmental  report  for 
subsequent  distribution  to  Federal, 
State,  and  local  officials  and  any 
affected  Indian  tribes  in  accordance 
with  written  instructions  issued  by  the 
Director  of  Nuclear  Material  Safety  and 
Safeguards. 

(b)  I 

Environmental  Report 


Type  of  licensing  action 


Numt)er  of 

copies  to  be 

submitted  with 

application 


Licensing  actions  requiring 
environmental  impact 
statements  pursuant  to 
51.20(b) 

Licensing  actions  requiring 
environmental  assess- 
ments pursuant  to  51 .21 


80.  Section  51.121  is  revised  to  read 
as  follows: 

§  51 .1 21    Status  of  NEPA  actions. 

Individuals  or  organizations  desiring 
information  on  the  NRC's  NEPA  process 


or  on  the  status  of  specific  NEPA  actions 
should  address  inquiries  to: 

(a)  Utilization  facilities,  including 
rulemaking:  Director,  Office  of  Nuclear 
Reactor  Regulation,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  telephone  (301)  415- 
1270.  e-mail  RidsNrrOd@nrc.gov. 

(b)  Production  facilities,  including 
rulemaking:  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-7800,  e-mail 
nidsNmssOd@nrc.gov. 

(c)  Materials  licenses,  including 
rulemaking:  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  telephone 
(301)  415-7800,  e-mail 
RidsNmssOd@nrc.gov. 

(d)  Research:  Director,  Office  of 
Nuclear  Regulatory  Research,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  telephone 
(301)  415-6641,  e-mail 
RidsResOd@nrc.gov. 

81.  In  §  51.123,  the  first  sentence  of 
paragraph  (a)  and  the  first  sentence  of 
paragraph  (b)  are  revised  to  read  as 
follows; 

§  51 .1 23    Charges  for  environmental 
documents;  distribution  to  public; 
distribution  to  governmental  agencies. 

(a)  Distribution  to  public.  Upon 
written  request  to  the  Publishing 
Services  Branch,  Office  of  the  Chief 
Information  Officer,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001,  e-mail 
DISTRIBUTION@nrc.gov,  and  to  the 
extent  available,  single  copies  of  draft 
environmental  impact  statements  and 
draft  findings  of  no  significant  impact 
will  be  made  available  to  interested 
persons  without  charge.  *   *   * 

(b)  Distribution  to  governmental 
agencies.  Upon  written  request  to  the 
Publishing  Services  Branch,  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  e-mail 
DISTRIBUTION@nrc.gov,  and  to  the 
extent  available,  copies  of  draft  and 
final  environmental  impact  statements 
and  draft  final  findings  of  no  significant 
impact  will  be  made  available  in  the 
number  requested  to  Federal,  State  and 
local  agencies,  Indian  Tribes,  and  State, 
regional,  and  metropolitan 
clearinghouses.  *  *  * 


PART  52— EARLY  SITE  PERMITS; 
STANDARD  DESIGN 
CERTIRCATIONS;  AND  COMBINED 
UCENSES  FOR  NUCLEAR  POWER 
PLANTS 

82.  The  authority  citation  for  Part  52 
is  revised  to  read  as  follows: 

Authority:  Sees.  103, 104, 161,  182, 183, 
186,  189,  68  Stat.  936,  948,  953,  954,  955, 
956,  as  amended,  sec.  234,  83  Stat.  444,  as 
amended  (42  U.S.C.  2133,  2201,  2232,  2233, 
2236,  2239,  2282);  sees.  201.  202.  206,  88 
Stat.  1242,  1244, 1246,  as  amended  (42  U.S.C. 
5841,  5842,  5846);  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note). 

83.  In  Appendix  A  to  part  52,  Section 
III.A  is  revised  to  read  as  follows; 

Appendix  A  to  Part  52 — Design 
Certification  Rule  for  the  U.S. 
Advanced  Boiling  Water  Reactor 


///.  Scope  and  Contents 

A.  Tier  1,  Tier  2,  and  the  generic 
technical  specifications  in  the  U.S. 
ABWR  Design  Control  Document,  GE 
Nuclear  Energy,  Revision  4  dated  March 
1997,  are  approved  for  incorporation  by 
reference  by  the  Director  of  the  Office  of 
the  Federal  Register  in  accordance  with 
5  U.S.C.  552(a)  and  1  CFR  Part  51. 
Copies  of  the  generic  DCD  may  be 
obtained  from  the  National  Technical 
Information  Service.  5285  Port  Royal 
Road,  Springfield,  VA  22161,  Web  site 
at  http://www.ntis.gov.  A  copy  is 
available  for  examination  and  copying 
at  the  NRC  Public  Document  Room, 
11555  Rockville  Pike,  Rockville, 
Maryland,  telephone  (301)  415-4737,  e- 
mail  pdr@nrc.gov.  Copies  are  also 
available  for  examination  at  the  NRC 
Library,  11545  Rockville  Pike, 
Rockville,  Maryland,  telephone  (301) 
415-5610,  e-mail  LIBRARY@nrc.gov, 
and  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC,  e-mail 
fedreg.info@nara.gov. 
*        *        *        *        * 

84.  In  Appendix  B  to  Part  52,  section 
III.A  is  revised  to  read  as  follows: 

Appendix  B  to  Part  52 — ^Design 
Certification  Rule  for  the  System  80-t- 
Design 


///.  Scope  and  Contents 

A.  Tier  1,  Tier  2,  and  the  generic 
technical  specifications  in  the  System 
80+  Design  Control  Document,  ABB-CE, 
with  revisions  dated  January  1997,  are 
approved  for  incorporation  by  reference 
by  the  Director  of  the  Office  of  the 
Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  Part  51.  Copies 
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of  the  generic  DCD  may  be  obtained 
from  the  National  Technical  Information 
Service,  5285  Port  Royal  Road, 
Springfield,  VA  22161,  Web  site.at 
http://www.ntis.gov.  A  copy  is  available 
for  examination  and  copying  at  the  NRC 
Public  Document  Room,  11555 
Rockville  Pike,  Rockville,  Maryland, 
telephone  (301)  415-4737,  e-mail 
pdi^nrc.gov.  Copies  are  cdso  available 
for  examination  at  the  NRC  Library, 
11545  Rockville  Pike,  Rockville, 
Maryland,  telephone  (301)  415-5610,  e- 
mail  LIBRARY@nrc.gov,  and  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700. 
Washington,  DC,  e-mail 
fedreg.info@nara.gov. 

85.  In  Appendix  C  to  Part  52,  the  third 
and  fourth  sentences  of  section  lU.A  are 
revised  to  read  as  follows: 

Appendix  C  to  Part  52 — ^Design 
Certification  Rule  for  the  AP600  Design 


///.  Scope  and  Contents 

A.  *  *  *  A  copy  of  the  generic  DCD 
is  available  for  examination  and  copying 
at  the  NRC  Public  Document  Room, 
11555  Rockville  Pike,  Rockville, 
Maryland,  telephone  (301)  415^737,  e- 
mail  pdr@nrc.gov.  Copies  are  also 
available  for  examination  at  the  NRC 
Library,  11545  Rockville  Pike, 
Rockville,  Maryland,  telephone  (301) 
415-5610,  e-mail  LIBRARY@nrc.gov: 
and  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW.,  Suite 
700,  Washington,  DC,  e-mail 
fedreg.info@nara.gov. 


PART  55— OPERATORS'  UCENSES 

86.  The  authority  citation  for  Part  55 
is  revised  to  read  as  follows: 

Authority:  Sees.  107, 161, 182,  68  Stat. 
939,  948,  953,  as  amended,  see.  234.  83  Stat. 
444,  as  amended  (42  U.S.C.  2137.  2201,  2232, 
2282);  sees.  201,  as  amended,  202,  88  Stat. 
1242,  as  amended,  1244  (42  U.S.C.  5841, 
5842);  see.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

Sections  55.41,  55.43,  55.45,  and  55.59  also 
issued  under  sec.  306,  Pub.  L.  97-425,  96 
Stat.  2262  (42  U.S.C.  10226).  Section  55.61 
also  issued  under  sees.  186, 187,  68  Stat.  955 
(42  U.S.C.  2236,  2237). 

87.  hi  §  55.5,  paragraphs  (a)(2),  (b)(2), 
and  (b)(3)  are  revised,  and  paragraph 
(a)(3)  is  added,  to  read  as  follows: 

§55.5    Communications. 

(a)  *  *  * 

(D*   *  * 

(2)  By  delivery  in  person  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland,  or 


(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov  or  by  writing  to  the 
Applications  Development  Division. 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  The 
guidance  discusses,  eunong  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(b)*  *   * 

(2)  Any  application  for  a  license  or 
license  renewal  filed  under  the 
regulations  in  this  part  involving  a 
nuclear  power  reactor  licensed  under  10 
CFR  Part  50  and  any  related  inquiry, 
communication,  information,  or  report 
must  be  submitted  to  the  Regional 
Administrator  by  an  appropriate  method 
listed  in  paragraph  (a)  of  this  section. 
The  Regional  Administrator  or  the 
Administrator's  designee  will  transmit 
to  the  Director  of  Nuclear  Reactor 
Regulation  any  matter  that  is  not  within 
the  scope  of  the  Regional 
Administrator's  delegated  authority. 

(i)  If  the  nuclear  power  reactor  is 
located  in  Region  I,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  I.  Submissions  by  m^il  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  475  Allendale 
Road,  King  of  Prussia,  Peimsylvania 
19406;  Where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgnlMailCenter@nrc.gov. 

(ii)  If  the  nuclear  power  reactor  is 
located  in  Region  II,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  II.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  Atlanta  Federal 
Center,  Suite  23T85,  61  Forsyth  Street, 
SW,  Atlanta,  GA  30303;  Where  e-mail  is 
appropriate  it  should  be  addressed  to 
RidsRgn2MailCenter@nrc.gov. 

(iii)  If  the  nuclear  power  reactor  is 
located  in  Region  HI,  submissions  must 
be  made  to  the  Regional  Administrator 
of  Region  III.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  801 
Warrenville  Road,  Lisle,  IL  60532-4351; 
Where  e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn3MailCenter@nrc.gov. 

(iv)  If  the  nuclear  power  reactor  is 
located  in  Region  FV,  submissions  must 
be  made  to  the  Regional  Administrator 


of  Region  IV.  Submissions  by  mail  or 
hand  delivery  must  be  addressed  to  the 
Administrator  at  U.S.  Nuclear 
Regulatory  Commission,  611  Ryan  Plaza 
Drive,  Suite  1000,  Arlington,  Texas 
76011;  Where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn4MailCenter@nrc.gov. 

(3)(i)  Any  application  for  a  license  or 
license  renewal  filed  under  the 
regulations  in  this  part  involving  a  test 
and  research  reactor  facility  licensed 
under  10  CFR  Part  50  and  any  related 
inquiry,  communication,  information,  or 
report  must  be  submitted  to  the  Office 
of  Nuclear  Reactor  Regulation,  Division 
of  Regulatory  Improvement  Programs  at 
the  NRC's  headquarters,  by  an 
appropriate  method  listed  in  paragraph 
(a)  of  this  section. 

(ii)  For  all  test  and  research  reactor 
facilities  located  in  the  NRC's 

Regions,  submissions  must  be  made  to 
the  Office  of  Nuclear  Reactor 
Regulation.  Director  of  the  Division  of 
Regulatory  Improvement  Programs  at 
the  NRC's  headquarters,  by  an 
appropriate  method  listed  in  paragraph 
(a)  of  this  section. 

88.  In  §  55.23,  the  introductory  text  is 
revised  to  read  as  follows: 

§55.23    Certification. 

To  certify  the  medical  fitness  of  the 
applicant,  an  authorized  representative 
of  the  facility  licensee  shall  complete 
and  sign  NRC  Form  396.  "Certification 
of  Medical  Examination  by  Facility 
Licensee,"  which  can  be  obtained  by 
writing  the  Publishing  Services  Branch, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  by  calling 
the  Branch  at  (301)  415-5877,  or  by 
visiting  the  NRC's  Web  site  at  http:// 
www.nrc.gov  and  selecting  forms  from 
the  index  found  on  the  home  page. 


89-90.  In  §55.31,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§55.31    How  to  apply. 

(a)*   *  * 

(1)  Complete  NRC  Form  398, 
"Personal  Qualification  Statement — 
Licensee,"  which  can  be  obtained  by 
writing  the  Publishing  Services  Branch, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001 ,  by  calling 
the  Branch  at  (301)  415-5877.  or  by 
visiting  the  NRC's  Web  site  at  http:// 
www.nrc.gov  and  selecting  forms  from 
the  index  found  on  the  home  page. 
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PART  60— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  GEOLOGIC 
REPOSITORIES 

91.  The  authority  citation  for  Part  60 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53,  62,  63,  65.  81.  161, 
182.  183.  68  Stat.  929.  930.  932.  933.  935, 
948,  953.  954,  as  amended  (42  U.S.C.  2071, 
2073.  2092.  2093,  2095.  2111.  2201,  2232, 
2233);  sees.  202,  206.  88  Stat.  1244,  1246  (42 
U.S.C.  5842.  5846):  sees.  10  and  14,  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  sec.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114,  121,  Pub.  L.  97- 
425,  96  Stat.  2213g.  2228.  as  amended  (42 
U.S.C.  10134.  10141),  and  Pub.  L.  102-486. 
see.  2902,  106  Stat.  3123  (42  U.S.C.  5851); 
see.  1704.  112  Stat.  2750  (44  U.S.C.  3504 
note). 

92.  In  §  60.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§60.4    Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  by  mail  addressed: 
ATTN:  Document  Control  Desk: 
Director,  Office  of  Nuclear  Material 
Safety  and  SafegUcirds;  U.S.  Nuclear 
Regulatory  Commission;  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
ElE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can^accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
***** 

93.  In  §  60.9,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§60.9    Entployee  protection. 

***** 

(e)*  •  * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to  forms@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 


http://www.nrc.gov  and  selecting  forms 
from  the  index  foimd  on  the  home  page. 

***** 

94.  In  §  60.22,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  60.22    Filing  and-distritMition  of 
application. 

(a)  An  application  for  a  license  to 
receive  and  possess  source,  special 
nuclear,  or  byproduct  material  at  a 
geologic  repository  operations  area  at  a 
site  which  has  been  characterized,  and 
any  amendments  thereto,  and  an 
accompanying  environmental  impact 
statement  and  any  supplements,  must 
be  signed  by  the  Secretary  of  Energy  or 
the  Secretary's  authorized 
representative  and  must  be  filed  with 
the  Director,  in  triplicate  if  the 
document  is  submitted  in  paper  form  or 
on  CD-ROM. 

(b)  If  submitted  in  paper  form  or  on 
CD-ROM,  each  portion  of  such 
application  and  any  amendments,  and 
each  environmental  impact  statement 
and  any  supplements,  shall  be 
accompanied  by  30  additional  copies. 
DOE  shall  maintain  the  capability  to 
generate  additional  copies  for 
distribution  in  accordance  with  written 
instructions  from  the  Director  or  the 
Director's  designee. 
***** 

95.  In  §  60.44,  the  fifth  sentence  of 
paragraph  (b)  is  revised  to  read  as 
follows: 

§  60.44    Changes,  tests,  and  experiments. 

***** 

(b)  *   *  *  The  DOE  shall  furnish  the 
report  to  the  appropriate  NRC  Regional 
Office  shown  in  Appendix  D  to  Part  20 
of  this  chapter,  by  an  appropriate 
method  listed  in  §  60.4(a),  with  a  copy 
to  the  Director  of  the  NRC's  Office  of 
Nuclear  Material  Safety  and  Safeguards. 


PART  61 —LICENSING 
REQUIREMENTS  FOR  LAND 
DISPOSAL  OF  RADIOACTIVE  WASTE 

96.  The  authority  citation  for  Part  61 
is  revised  to  read  as  follows: 

Authority:  Sees.  53,  57,  62,  63,  65,  81, 161, 
182,  183,  68  Stat.  930,  932,  933.  935,  948, 
953,  954,  as  amended  (42  U.S.C.  2073,  2077, 
2092,  2093,  2095,  2111,  2201,  2232,  2233); 
sees.  202.  206.  88  Stat.  1244,  1246,  (42  U.S.C. 
5842.  5846);  sees.  10  and  14,  Pub.  L.  95-601, 
92  Stat.  2951  (42  U.S.C.  2021a  and  5851)  apd 
Pub.  L.  102-486.  sec.  2902.  106  Stat.  3123, 
(42  U.S.C.  5851);  sec.  1704.  112  Stat.  2750  (44 
U.S.C.  3504  note). 

97.  Section  61.4  is  revised  to  read  as 
follows: 


§61.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed:  ATTN: 
Document  Control  Desk;  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  defivery  to  the  NRC's 
Offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where    . 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

98.  In  §  61.9,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§61.9    Employee  protection. 

***** 

(e)*  *  * 

(2)  Copies  of  NRC  Form  3  can  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to  fonns@nrc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

99.  In  §  61.20,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  61 .20    Filing  and  distribution  of 
application. 

(a)  An  application  for  a  license  under 
this  part,  and  any  amendments  thereto, 
must  be  filed  with  the  Director,  must  be 
signed  by  the  applicant  or  the 
applicant's  authorized  representative 
under  oath  or  affirmation,  and,  if  the 
document  is  in  paper  form  or  on  CD- 
ROM,  must  consist  of  three  copies,  one 
of  which  is  the  signed  original  if  the 
document  is  on  paper. 

(b)  If  the  document  is  on  paper  or  CD- 
ROM,  the  applicant  shall  maintain  the 
capability  to  generate  additional  copies 
of  the  application  for  distribution  in 
accordance  with  written  instructions 
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from  the  Director  or  the  Director's 
designee. 

***** 

100.  In  §  61.80.  the  first  sentence  of 
paragraph  (i)(l)  is  revised  to  read  as 
follows: 

§  61 .80    Maintenance  of  records,  reports, 
and  transfers. 

***** 

(i)(l)  Each  licensee  authorized  to 
dispose  of  waste  materials  received  from 
other  persons  imder  this  part  shall 
submit  annual  reports  to  the  Director  of 
the  Division  of  Waste  Management  in 
the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards,  by  an 
appropriate  method  listed  in  §  60.4, 
with  a  copy  to  the  appropriate  NRC 
Regional  Office  shown  in  Appendix  D  to 
Part  20  of  this  chapter.  *   *  * 


PART  62— CRITERIA  AND 
PROCEDURES  FOR  EMERGENCY 
ACCESS  TO  NON-FEDERAL  AND 
REGIONAL  LOW-LEVEL  WASTE 
DISPOSAL  FACILITIES 

101.  The  authority  citation  for  Part  62 
is  revised  to  read  as  follows: 

Authority:  Sees.  81,  161,  as  amended,  68 
Stat.  935,  948,  949,  950,  951,  as  amended  (42 
U.S.C.  2111,  2201);  sees.  201,  209,  as 
amended,  88  Stat.  1242, 1248,  as  amended 
(42  U.S.C.  5841,  5849);  sees.  3.  4,  5,  6,  99 
Stat.  1843,  1844,  1845,  1846,  1847,  1848, 
1849,  1850,  1851,  1852.  1853,  1854,  1855. 
1856, 1857  (42  U.S.C.  2021c,  2021d,  2021e, 
202lf);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

102.  Section  62.3  is  revised  to  read  as 
follows: 

§62.3    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed:  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  63— DISPOSAL  OF  HIGH-LEVEL 
RADIOACTIVE  WASTES  IN  A 
GEOLOGIC  REPOSITORY  AT  YUCCA 
MOUNTAIN,  NEVADA 

103.  The  authority  citation  for  Part  63 
is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53.  62,  63.  65.  81, 161. 
182.  183,  68  Stat.  929.  930,  932.  933.  935, 
948.  953,  954,  as  amended  (42  U.S.C.  2071. 
2073,  2092,  2093,  2095,  2111.  2201.  2232, 
2233);  sees.  202,  206,  88  Stat. 1244,  1246  (42 
U.S.C.  5842,  5846);  sees.  10  and  14.  Pub.  L. 
95-601,  92  Stat.  2951  (42  U.S.C.  2021a  and 
5851);  see.  102,  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  114,  121,  Pub.  L.  97- 
425,  96  Stat.  2213g,  2238,  as  amended  (42 
U.S.C.  10134,  10141),  and  Pub.  L.  102^86. 
sec.  2902,  106  Stat.  3123  (42  U.S.C.  5851); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note). 

104.  In  §  63.2,  the  definition  of 
Publicly  Available  Record  System 
(PARS)  Library  is  added  to  read  as 
follows: 

§63.2    Definitions 

***** 

The  Publicly  Available  Records 
System  (PARS)  Library  is  the  electronic 
library  generated  by  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS)  to 
provide  access  to  public  documents. 
PARS  has  full  text  documents  which 
can  be  searched  using  specific  fields 
and  parameters.  The  public  can  search, 
download,  print,  create  reports,  and 
order  documents  online.  "The  PARS 
Library  contains  publicly  available 
documents  created  or  received  by  NRC 
since  November  1, 1999,  as  well  as  some 
older  documents  that  the  NRC  has 
retrofit  into  the  collection.  PARS  is 
accessible  from  the  NRC  Web  site  at 
http://www.nrc.gov/reading-rm.html. 
***** 

105.  In  §63.4,  paragraph  (a)  is  revised 
to  read  as  follows: 

§63.4    Communications  and  records. 

(a)  Except  as  otherwise  specified,  in 
this  part  or  in  Subpart  J  of  Part  2  of  this 
chapter,  all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  to  the  NRC  by  mail 
addressed  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission. 


for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html ,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Iiiformation  Officer. 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


106.  In  §63.9,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§63.9    Employee  protection. 

(e)  *   *   * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  from  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to /onns@nir.gov, 
or  by  accessing  the  NRC  Website  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

107.  In  §63.16,  paragraph  (f)  is 
revised  to  read  as  follows: 

§  63.1 6    Review  of  site  characterization 
activities. 


(f)  The  NRC  shall  place  all 
correspondence  between  DOE  and  NRC 
resulting  from  the  requirements  of  this 
section,  including  the  reports  described 
in  paragraph  (b)  of  this  section,  in  the 
Publicly  Available  Records  System 
(PARS)  Librar>'. 
***** 

108.  In  §63.22,  paragraph  (b)  is 
revised  to  read  as  follows: 

§63.22    Filing  and  distribution  of 
application. 

***** 

(b)  DOE  shall  submit  30  additional 
copies  of  each  portion  of  the  application 
and  any  amendments,  and  each 
environmental  impact  statement  and 
any  supplements.  DOE  shall  maintain 
the  capability  to  generate  additional 
copies  for  distribution  in  accordance 
with  written  instructions  from  the 
Director  or  the  Director's  designee. 
***** 

109.  In  §63.44,  paragraph  (c)(2)  is 
revised  to  read  as  follows: 
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§63.44  ■  Changes,  tests,  and  experiments. 

***** 

(c)*  *  * 

(2)  No  less  frequently  than  every  24 
months,  DOE  shall  prepare  a  report 
containing  a  brief  description  of  such 
changes,  tests,  and  experiments, 
including  a  summary  of  the  evaluation 
of  each.  These  written  reports  must  be 
sent  to  the  NRC  using  an  appropriate 
method  listed  in  §  63.4;  and  DOE  shall 
furnish  the  report  to  the  appropriate 
NRC  Regional  Office  shown  in 
Appendix  D  to  Part  20  of  this  chapter, 
with  a  copy  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555.  Any  report 
submitted  under  this  paragraph  must  be 
made  a  part  of  the  public  record  of  the 
licensing  proceedings. 
***** 

110.  In  §63.61,  paragraph  (c)  is 
revised  to  read  as  follows: 

§  63  J1    Provision  of  information. 

***** 

(c)  The  NRC  shall  place 
communications  by  the  Director  under 
this  section  in  the  Publicly  Available 
Records  System  (PARS)  Library  and 
furnish  copies  to  DOE. 

111.  In  §63.63,  paragraph  (f)  is 
revised  to  read  as  follows: 

§63.63    Participation  in  license  reviews. 

***** 

(f)  The  NRC  shall  place  all  proposals 
submitted  under  this  section,  and 
responses  to  them,  in  the  Publicly 
Available  Records  System  (PARS) 
Library. 

112.  In  §63.73,  paragraph  (d)  is 
revised  to  read  as  follows: 

§63.73    Reports  of  deficiencies. 

***** 

(d)  The  requisite  notification  must  be 
as  specified  in  the  applicable  regulation. 
A  copy  of  the  written  report  must  be 
sent  to  the  NRC  Operations  Center, 
Document  Control  Desk,  U.S.  NRC,  to 
the  Director  of  Nuclear  Material  Safety 
and  Safeguards,  U.S.  Nuclear  Regulatory 
Conmiission,  and  to  the  NRC  onsite 
representative  using  an  appropriate 
method  listed  in  §  63.4  of  this  chapter. 

113.  In  §63.144,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§63.144    Quality  assurance  program 
cliange. 

***** 

(b)  *  *  * 

(1)  The  signed  document  must  be 
submitted  to  the  Nuclear  Regulatory 
Commission,  Docimient  Control  Desk, 
Washington,  DC  20555,  one  copy  to  the 


Director,  Office  of  Nuclear  Material  and 
Safeguards,  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
and  one  copy  to  the  appropriate  NRC 
Resident  Inspector,  if  one  has  been 
assigned  to  the  site  or  facility,  using  an 
appropriate  method  listed  in  §  63.4  of 
this  chapter. 
***** 

PART  70— DOMESTIC  LICENSING  OF 
SPECIAL  NUCLEAR  MATERIAL 

114.  The  authority  citation  for  Part  70 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53, 161.  182.  183,  68 
Stat.  929,  930,  948,  953.  954.  as  amended, 
sec.  234,  83  Stat.  444,  as  amended  (42  U.S.C. 
2071.  2073.  2201,  2232,  2233,  2282,  2297f); 
sees.  201,  as  amended,  202,  204,  206,  88  Stat. 
1242, as  amended,  1244,  1245,  1246  (42 
U.S.C.  5841,  5842,  5845,  5846).  Sec.  193,  104 
Stat.  2835,  as  amended  by  Pub.  L.  104-134, 
110  Stat.  1321,  1321-349  (42  U.S.C.  2243); 
sec.  1704.  112  Stat.  2750  (44  U.S.C.  3504 
note). 

Sections  70.1(c)  and  7O.20a(b)  also  issued 
under  sees.  135,  141,  Pub.  L.  97-425,  96  Stat. 
2232,  2241  (42  U.S.C.  10155,  10161).  Section 
70.7  also  issued  under  Pub.  L.  95-601,  sec. 
10,  92  Stat.  2951  (42  U.S.C.  5851).  Section 
70.21(g)  also  issued  under  sec.  122,  68  Stat. 
939  (42  U.S.C.  2152).  Section  70.31  also 
issued  under  sec.  57d.  Pub.  L.  93-377,  88 
Stat,  475  (42  U.S.C.  2t)77).  Sections  70.36  and 
70.44  also  issued  under  sec.  184,  68  Stat.  954, 
as  amended  (42  U.S.C.  2234).  Section  70.81 
also  issued  under  sees.  186,  187,  68  Stat.  955 
(42  U.S.C.  2236.  2237).  Section  70.82  also 
issued  under  sec.  108,  68  Stat.  939,  as 
amended  (42  U.S.C.  2138). 

115.  In  §  70.5,  paragraphs  {a)(l)  and 
(a)(2),  the  introductory  text  of  paragraph 
(b),  and  the  last  sentences  of  paragraphs 
(b)(2){i),  {b)(2)(ii).  (b)(2)(iii),  and 
(b)(2)(iv)  are  revised  and  paragraph 
(a)(3)  is  added,  to  read  as  follows: 

§70.5    Communications. 

(a)  *   *   * 

(1)  By  mail  addressed  to:  ATTN: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001. 

(2)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(3)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  and  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
wH'w.nrc.gov/site-help/eie.html, hy 
calling  (301)  415-6030,  by  e-mail  to 
ElE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 


Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

(b)  The  Commission  has  delegated  to 
the  four  Regional  Administrators 
licensing  authority  for  selected  parts  of 
its  decentralized  licensing  program  for 
nuclear  materials  as  described  in 
paragraph  (b)(1)  of  this  section.  Any 
communication,  report,  or  application 
covered  under  this  licensing  program 
must  be  submitted  to  the  appropriate 
Regional  Administrator.  The 
Administrators'  jurisdictions  and 
mailing  addresses  are  listed  in 
paragraph  (b)(2)  of  this  section. 
***** 

(2)*   *   * 

(i)  *  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  I,  Nuclear  Material 
Section  B,  475  Allendale  Road,  King  of 
Prussia,  Pennsylvania  19406;  Where  e- 
mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn  1  MailCen  ter@nrc.gov. 

(ii)  *  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  II,  Material 
Licensing/Inspection  Branch,  Atlanta 
Federal  Center,  61  Forsyth  Street,  SW., 
Suite  23T85,  Atlanta,  GA  30303;  Where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn2MaiICen  tei®  nrc.gov. 

(iii)  *   *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  III,  Material 
Licensing  Section,  801  Warrenville 
Road,  Lisle.  Illinois  60532-4351;  Where 
e-mail  is  appropriate  it  should  be 
addressed  to 
RidsRgn3MaiICenter@nrc.gov. 

(iv)  *  *  *  All  mailed  or  hand- 
delivered  inquiries,  communications, 
and  applications  for  a  new  license  or  an 
amendment  or  renewal  of  an  existing 
license  specified  in  paragraph  (b)(1)  of 
this  section  must  use  the  following 
address:  U.S.  Nuclear  Regulatory 
Commission,  Region  IV,  Material 
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Radiation  Protection  Section,  611  Ryan 
Plaza  Drive,  Suite  400,  Arlington,  Texas 
76011;  Where  e-mail  is  appropriate  it 
should  be  addressed  to 
RidsRgn4MailCentei@lirc.gov. 

116.  In  §  70.7.  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§70.7    Employee  protection. 

***** 

(e)*  *  * 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 
Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  from  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to  fonns®nrc.gov, 
or  by  accessing  the  NRC  Website  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  found  on  the  home  page. 
***** 

117.  In  §  70.20b,  paragraphs  {f)(l), 
(f)(2)(ii),  (f)(2)(iii),  and  fe)(l)  are  revised 
to  read  as  follows: 

§  70.20b    General  license  for  carriers  of 
transient  stiipmants  of  formula  quantities  of 
strategic  special  nuclear  material,  special 
nuclear  material  of  moderate  strategic 
significance,  special  nuclear  material  of  low 
strategic  significance,  and  Irradiated 
reactor  fuei. 
***** 

(f)(1)  Persons  generally  licensed  under 
this  section,  who  plan  to  carry  transient 
shipments  with  scheduled  stops  at 
United  States  ports,  shall  notify  in 
writing  the  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  using  an  appropriate 
method  listed  in  §  70.5(a). 

(2)*  *  * 

(ii)  The  Spent  Fuel  Project  Office, 
Office  of  Nuclear  Materid  Safety  and 
Safeguards,  has  been  notified  by 
telephone  at  (301)  415-8524,  at  least  10 
days  before  transport  of  the  shipment 
commences  at  the  shipping  facility,  that 
a  written  advance  shipping  notice  has 
been  sent  to  the  Office;  and 

(iii)  The  Spent  Fuel  Project  Office  will 
be  notified  by  telephone  at  (301)  415- 
8524  of  any  changes  to  the  shipment 
itinerary. 
***** 

(g)  *  *  * 

(1)  Provide  to  the  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  the  information 
required  iinder  paragraph  (f)  of  this 
section. 
***** 

118.  In  §  70.21,  paragraphs  (a)(1)  and 
(a)(2)  are  revised  to  read  as  follows: 


§70.21    Rllng. 

(a)(1)  A  person  may  apply  for  a 
license  to  possess  and  use  special 
nuclear  material  in  a  plutonitun 
processing  or  fuel  fabrication  plant,  or 
for  a  uranium  enrichment  facility 
license  by  filing  the  application  with  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  in 
accordance  with  the  instructions  in 
§  70.5(a).  If  the  application  is  on  paper 
or  CD-ROM,  one  copy  must  be 
provided.  If  the  application  is  submitted 
electronically,  see  guidance  for 
electronic  submissions  to  the 
Conunission. 

(2)  A  person  may  apply  for  any  other 
license  issued  under  this  part,  by  filing 
the  application  in  accordance  with  the 
instructions  in  §  70.5(a).  If  the 
application  is  on  paper,  one  copy  must 
be  provided.  If  the  application  is 
submitted  electronically,  see  guidance 
for  electronic  submissions  to  the 
Commission. 
***** 

119.  In  §  70.32,  the  second  sentence  of 
the  introductory  text  of  paragraph  (c)(2), 
the  last  sentences  of  paragraphs  (d),  (e), 
and  (g),  and  the  third  sentence  of 
paragraph  (i),  are  revised  to  read  as 
follows: 

§  70.32    Conditions  of  licenses. 

***** 

(c)*  *  • 

(2)  *  *  *  Licensees  located  in  all  four 
Regions  as  indicated  in  Appendix  A  to 
Part  73  of  this  chapter  shsdl  furnish  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using  an 
appropriate  method  listed  in  §  70.5(a),  a 
report  containing  a  description  of  each 
change  v«rithin: 
***** 

(d)  *  *  *  Within  two  months  after 
each  change,  a  report  containing  a 
description  of  the  change  must  be 

"  furnished  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  using  an  appropriate 
method  listed  in  §  70.5(a);  and  a  copy 
must  be  sent  to  the  appropriate  NRC 
Regional  Office  shown  in  Appendix  A 
to  Part  73  of  this  chapter. 

(e)  *  *  *  The  licensee  shall  maintain 
records  of  changes  to  the  plan  made 
without  prior  Commission  approval,  for 
three  years  from  the  effective  date  of  the 
change,  and  shall,  within  two  months 
after  the  change  is  made,  furnish  a 
report  containing  a  description  of  each 
change  to  the  Director  of  die  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards;  the  report  may  be  sent  using 
an  appropriate  method  listed  in 

§  70.5(a),  and  a  copy  of  the  report  must 
be  sent  to  the  appropriate  NRC  Regional 


Office  shown  in  Appendix  A  to  Part  73 
of  this  chapter.  . 

***** 

(g)  *  *  *  The  licensee  shall  maintain 
each  change  to  the  plan  made  without 
prior  approval  as  a  record  during  the 
period  for  which  possession  of  a 
formula  quantity  of  special  nuclear 
material  is  authorized  under  a  license 
and  retain  the  superseded  portion  for  3 
years  after  the  effective  date  of  the 
change,  and  shall,  within  60  days  after 
the  change  is  made,  furnish  a  report 
containing  a  description  of  each  change 
to  the  Director  of  Nuclear  Material 
Safety  and  Safeguards;  the  report  may 
be  sent  using  an  appropriate  method 
listed  in  §  70.5(a),  and  a  copy  of  the 
report  must  be  sent  to  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  as  specified  in 
Appendix  A  to  Part  73  of  this  chapter. 
***** 

(i)  *  *  *  Within  six  months  after  each 
change  is  made,  the  licensee  shall,  using 
an  appropriate  method  listed  in 
§  70.5(a),  furnish  the  Director  of  the 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards  a  copy  of  each  change, 
with  copies  to  the  appropriate  NRC 
Regional  Office  specified  in  Appendix  D 
to  Part  20  of  this  chapter  and  to  affected 
offsite  response  organizations.  *  *   * 
***** 

120.  In  §  70.50,  the  third  sentence  of 
the  introductory  text  of  paragraph  (c)(2) 
is  revised  to  read  as  follows: 

§70.50    Reporting  Requiremente. 

***** 

(c)*  '  * 

(2)  *   *  *  These  written  reports  must 
be  sent  to  the  NRC's  Document  Control 
Desk,  using  an  appropriate  method 
hsted  in  §  70.5(a),  with  a  copy  to  the 
appropriate  NRC  regional  office  listed  in 
Appendix  D  to  Part  20  of  this  chapter. 


121.  Section  70.59  is  revised  to  read 
as  follows: 

§70.59    Effluent  monitoring  reporting 
requiremente. 

Within  60  days  after  January  1  and 
July  1  of  each  year,  and  using  an 
appropriate  method  listed  in  §  70.5(a), 
each  licensee  authorized  to  possess  and 
use  special  nuclear  material  for 
processing  and  fuel  fabrication,  scrap 
recovery,  conversion  of  uranium 
hexafluoride,  or  in  a  uraniimi 
enrichment  facility  shall  submit  a  report 
addressed:  Attn:  Document  Control 
Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  with  a 
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copy  to  the  appropriate  NRC  Regional 
Office  shown  in  Appendix  D  to  Part  20 
of  this  chapter.  The  report  must  specify 
the  quantity  of  each  of  the  principal 
radionuclides  released  to  unrestricted 
areas  in  liquid  and  gaseous  effluents 
during  the  previous  six  months  of 
operation,  and  such  other  information 
as  the  Commission  may  require  to 
estimate  maximum  potential  annual 
radiation  doses  to  the  public  resulting 
from  effluent  releases.  If  quantities  of 
radioactive  materials  released  during 
the  reporting  periods  are  significantly 
above  the  licensee's  design  objectives 
previously  reviewed  as  part  of  the 
licensing  action,  the  report  must  cover 
this  specifically.  On  the  basis  of  these 
reports  and  any  additional  information 
the  Commission  may  obtain  from  the 
licensee  or  others,  the  Commission  may 
from  time  to  time  require  the  licensee  to 
take  such  action  as  the  Commission 
deems  appropriate. 

PART  71— PACKAGING  AND 
TRANSPORTATION  OF  RADIOACTIVE 
MATERIAL 

122.  The  authority  citation  for  Part  71 
is  revised  to  read  as  follows: 

Authority:  Sees.  53,  57.  62.  63,  81.  161, 
182.  183,  68  Stat.  930,  932.  933,  935,  948, 
953,  954,  as  amended,  sec.  1701,  106  Stat. 
2951,  2952,  2953  (42  U.S.C.  2073,  2077,  2092. 
2093,  2111,  2201.  2232.  2233.  2297f):  sees. 
201.  as  amended,  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841.  5842. 
5846);  see.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

Section  71.97  also  issued  under  see.  301. 
Pub.  L.  96-295,  94  Stat.  789-790. 

123.  In  §  71.1,  paragraph  (a)  is  revised 
to  read  as  follows: 

§  71 .1    Communications  and  records. 

(a)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  by  mail  addressed:  Attn: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S,  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001,  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission. 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 


U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
***** 

124.  In  §  71.12,  paragraph  (c)(3)  is 
revised  to  read  as  follows: 

§71.12    Generallicense:  NRC-approved 
pacltage. 

***** 

(c)  *   *  * 

(3)  Before  the  licensee's  first  use  of 
the  package,  submits  in  writing  to  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using  an 
appropriate  method  listed  in  §  71.1(a), 
the  licensee's  name  and  license  number 
and  the  package  identification  number 
specified  in  the  package  approval. 
***** 

125.  In  §  71.95,  the  introductory  text 
is  revised  to  read  as  follows: 

§71.95    Reports. 

Using  an  appropriate  method  listed  in 
§  71.1(a).  the  licensee  shall  report  to  the 
Director  of  the  NRC's  Office  of  Nuclear 
Material  Safety  and  Safeguards  within 
30  Hays— 
K         *         *         *        * 

126.  In  §  71.97.  the  introductory  text 
of  paragraph  (c)(3)  is  revised  to  read  as 
follows: 

§  71 .97    Advance  notification  of  shipment 
of  irradiated  reactor  fuel  and  nuclear  waste. 

***** 

(c)  *   *   * 

(3)  A  notification  delivered  by  any 
other  means  than  mail  must  reach  the 
office  of  the  governor  or  of  the 
governor's  designee  at  least  4  days 
before  the  beginning  of  the  7-day  period 
during  which  departure  of  the  shipment 
is  estimated  to  occur. 


127.  In  §  71.101.  the  last  sentence  of 
paragraph  (c)  is  revised  to  read  as 
follows: 

§  71 .1 01    Quality  assurance  requirements. 


(c)  *  *   *  Using  an  appropriate 
method  listed  in  §  71.1(a).  each  licensee 
shall  file  a  description  of  its  quality 
assurance  program,  including  a 
discussion  of  which  requirements  of 
this  subpart  are  applicable  and  how 
they  will  be  satisfied,  with  the  Director 
of  the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards. 


PART72— UCENSING 
REQUIREMENTS  FOR  THE 
INDEPENDENT  STORAGE  OF  SPENT 
NUCLEAR  FUEL  AND  HIGH-LEVEL 
RADIOACTIVE  WASTE 

128.  The  authority  citation  for  Part  72 
is  revised  to  read  as  follows: 

Authority:  Sees.  51,  53,  57,  62,  63,  65.  69, 
81,  161,  182,  183,  184,  186, 187,  189,  66  Stat. 
929,030.  932.  933,  934,  935,  948,  953,  954. 
955,  as  amended;  see.  234.  83  Stat.  444,  as 
amended  (42  U.S.C.  2071.  2073.  2077.  2092, 
2093.  2095,  2099,  2111,  2201,  2232,  2233, 
2234,  2236,  2237,  2238,  2282);  sec.  274,  Pub. 
L.  86-373.  73  Stat.  688,  as  amended  (42 
U.S.C.  2021);  sec.  201.  as  amended;  202,  206, 
88  Stat.  1242.  as  amended;  1244.  1246  (42 
U.S.C.  5841.  5842.  5846);  Pub.  L.  95-601,  sec. 
10.  92  Stat.  2951  as  amended  by  Pub.  L.  102- 
486,  see.  7902,  106  Stat.  3123  (42  U.S.C. 
5851);  see.  102.  Pub.  L.  91-190.  83  Stat.  853 
(42  U.S.C.  4332);  sees.  131.  132.  133,  135, 
137,  141,  Pub.  L.  97-425,  96  Stat.  2229.  2230. 
2232.  2241;  see.  148.  Pub.  L.  100-203,  101 
Stat.  1330-235  (42  U.S.C.  10151,  10152, 
10153,  10155,  10157,  10161,  101,68);  sec. 
1704,  112  Stat.  2750  (44  U.S.C.  3504  note). 

Section  72.44(g)  also  issued  under  sees. 
142(b)  and  148(e).  (d).  Pub.  L.  100-203,  101 
Stat.  1330-232,  1330-236  (42  U.S.C. 
10162(b),  10168(c),  (d)).  Section  72.46  also 
issued  under  see.  189.  68  Stat.  955  (42  U.S.C. 
2239);  sec.  134,  Pub.  L.  97-425,  96  Stat.  2230 
(42  U.S.C.  10154).  Section  72.96(d)  also 
issued  under  sec.  145(g),  Pub.  L.  100-203, 
101  Stat.  1330-235  (42  U.S.C.  10165(g)). 
Subpart  J  also  issued  under  sees.  2(2),  2(15), 
2(19),  117(a).  141(h).  Pub.  L.  97-425.  96  Stat. 
2202.  2203,  2204.  2222,  2224  (42  U.S.C. 
10101, 10137(a),  10161(h)).  Subparts  K  and  L 
are  also  issued  under  see.  133,  98  Stat.  2230 
(42  U.S.C.  10153)  and  sec.  218(a),  96  Stat. 
2252  (42  U.S.C.  10198). 

129.  Section  72.4  is  revised  to  read  as 
follows. 

§  72.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed:  Attn:  Document 
Control  Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  One 
White  Flint  North,  11555  Rockville 
Pike,  Rockville,  Maryland  between  7:30 
a.m.  and  4:15  p.m.  eastern  time;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.htmlihy 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
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U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information.  If 
the  submission  deadline  date  fialls  on  a 
Saturday,  or  Sunday,  or  a  Federal 
holiday,  the  next  Federal  working  day 
becomes  the  official  due  date. 

130.  In  §  72.10,  paragraph  (e)(2)  is 
revised  to  read  as  follows: 

§72.10    Employee  protection. 

***** 

(e)*  *  * 

(2)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  Regional 

Administrator  of  the  appropriate  U.S. 
Nuclear  Regulatory  Commission 
Regional  Office  listed  in  Appendix  D  to 
Part  20  of  this  chapter,  by  calling  the 
Publishing  Services  Branch  at  (301) 
415-5877,  via  e-mail  to /onns@/irc.gov, 
or  by  visiting  the  NRC's  Web  site  at 
http://www.nrc.gov  and  selecting  forms 
from  the  index  foimd  on  the  home  page. 
***** 

131.  In  §  72.16,  paragraphs  (a)  and  (c) 
are  revised  to  read  as  follows: 

§  72.1 6    Filing  of  applicaiion  for  specific 
license. 

(a)  Place  of  filing.  Each  application  for 
a  license,  or  amendment  thereof,  imder 
this  part  should  be  filed  in  accordance 
with  §  72.4. 

***** 

(c)  Number  of  copies  of  application 
on  paper  or  CD-ROM.  Each  filing  of  an 
application  on  paper  or  CD-ROM  for  a 
license  or  license  amendment  under  this 
part  (including  amendments  to  such 
applications)  must  include  16  copies  of 
each  portion  of  the  application,  safety 
analysis  report,  environmental  report, 
and  any  amendments.  If  the  application 
is  on  paper,  one  of  the  copies  must  be 
the  signed  original.  The  applicant  shall 
maintain  the  capability  to  generate 
additional  copies  for  distribution  in 
accordance  with  instruction  ft-om  the 
Director  or  the  Director's  designee. 
***** 

132.  In  §  72.44,  the  third  sentence  of 
paragraph  (f)  is  revised  to  read  as 
follows: 

§72.44    License  conditions. 

***** 

(f)  *  *  *  Within  six  months  after  any 
change  is  made,  the  licensee  shall 
submit,  in  accordance  with  §  72.4,  a 
report  containing  a  description  of  any 
changes  made  in  the  plan  addressed  to: 
Attn:  Dociunent  Control  Desk,  Director, 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 


Commission;  Washington,  DC  20555- 
0001;  with  a  copy  to  the  appropriate 
NRC  Regional  Office  shown  in 
Appendix  D  to  Part  20  of  this  chapter. 


133.  In  §  72.70,  paragraphs  (c)(1), 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§  72.70    Safety  analysis  report  updating. 

***** 

(c)(1)  The  update  of  the  FSAR  must  be 
filed  in  accordance  with  §  72.4.  If  the 
update  is  filed  on  paper,  it  should  be 
filed  on  a  replacement-page  basis;  if 
filed  electronically,  it  should  be  filed  on 
a  full  replacement  basis.  See  Guidance 
for  Electronic  Submissions  to  the 
Commission  at  http://www.nrc.gov/site- 
help/eie.html. 

(2)  A  paper  update  filed  on  a 
replacement-page  basis  must  include  a 
list  that  identifies  the  current  pages  of 
the  FSAR  following  page  replacement; 

(3)  Each  changed  page  must  include 
both  a  change  indicator  for  the  area 
changed,  for  example  a  bold  line 
vertically  drawn  in  the  margin  adjacent 
to  the  portion  actually  changed,  and  a 
page  change  identification  (date  of 
change  or  change  number  or  both); 
***** 

134.  In  §  72.76,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§72.76    Material  status  reports. 

(a)  *  *  *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 
0001,  or  by  e-mail 

RidsNmssFcss@nrc.gov,  or  by  calling  at 
(301) 415-7213  *   *   * 
***** 

135.  In  §  72.78,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§  72.78    Nuclear  material  transfer  reports. 

(a)  *  *  *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission. 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 
0001,  or  by  e-mail 

RidsNmssFcss@nrc.gov,  or  by  calling  at 
(301)415-7213.  *   *   * 
***** 

136.  In  §  72.186,  the  second  sentence 
of  paragraph  (b)  is  revised  to  read  as 
follows: 


§  72.1 86    Change  to  physical 
safeguards  contingency  plans 


iurity  and 


(b)  *   *   *  The  licensee  shall  maintain 
records  of  changes  to  any  such  plan 
made  without  prior  approval  for  a 
period  of  three  years  from  the  date  of 
the  change,  and  shall,  within  two 
months  aJPter  the  change  is  made,  submit 
a  report  addressed  to:  Attn:  Document 
Control  Desk;  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  U.S. 
Nuclear  Regulatory  Commission, 
Washington  DC  20555-0001.  in 
accordance  with  §  72.4.  containing  a 
description  of  each  change.  A  copy  of 
the  report  must  be  sent  to  the  Regional 
Administrator  of  the  appropriate  NRC 
Regional  Office  specified  in  Appendix  A 
to  Part  73  of  this  chapter. 

137.  In  §  72.248.  paragraphs  (c)(1). 
(c)(2),  and  (c)(3)  are  revised  to  read  as 
follows: 

§  72.248    Safety  analysis  report  updating. 

***** 

(c)(1)  The  update  of  the  FSAR  must  be 
filed  in  accordance  with  §  72.4.  If  the 
update  is  filed  on  paper,  then  it  should 
be  filed  on  a  replacement-page  basis;  if 
filed  electronically,  it  should  be  filed  on 
a  full  replacement  basis.  See  Guidance 
for  Electronic  Submissions  to  the 
Commission  at  http://wwvi'. nrc.gov/site- 
help/eie.html. 

(2)  A  paper  update  filed  on  a 
replacement-page  basis  must  include  a 
list  that  identifies  the  current  pages  of 
the  FSAR  following  page  replacement; 

(3)  Each  changed  page  must  include 
both  a  change  indicator  for  the  area 
changed,  for  example  a  bold  line 
vertically  drawn  in  the  margin  adjacent 
to  the  portion  actually  changed,  and  a 
page  change  identification  (date  of 
change  or  change  number  or  both); 


PART  73— PHYStCAL  PROTECTION  OF 
PLANTS  AND  MATERIALS 

138.  The  authority  citation  for  Part  73 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  161.  68  Stat.  9.30.  948. 
as  amended,  sec.  147.  94  Stat.  780  (42  I  'S.C. 
2073,  2167,  2201);  see.  201,  as  amended,  204, 
88  Stat.  1242,  as  amended,  1245,  see.  1701. 
106  Stat.  2951.  2952.  2953  (42  U.S.C.  5841. 
5844.  2297f);  sec.  1704.  112  Stat.  2750  (44 
U.S.C.  3504  note). 

Section  73.1  also  issued  under  ,set:s.  135. 
141.  Pub.  L.  97^25,  96  Stat.  2232.  2241  (42 
U.S.C.  10155.  10161).  Section  73.37(f)  also 
issued  under  sec.  301.  Pub.  L.  9&-295.  94 
Stat.  789  (42  U.S.C.  5841  note).  Section  73.57 
is  issued  under  sec.  606.  Pub.  L.  99-399.  100 
Stat.  876  (42  U.S.C.  2169). 

139.  Section  73.4  is  revised  to  read  as 
follows: 

§73.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
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the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
^sent  by  mail  addressed  to:  Attn: 
Docimient  Control  Desk,  Director,  Office 
of  Nuclear  Reactor  Regulation  (or 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate), 
U.S  Nuclear  Regulatory  Commission,  , 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example.  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidemce  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  cmd  the 
treatment  of  nonpublic  information. 

140.  In  §  73.57.  paragraph  (a)(2).  the 
first  and  second  sentences  of  paragraph 
(d)(1),  the  second  and  fourth  sentences 
of  paragraph  (d)(2),  the  second  and  third 
sentences  of  paragraph  (d)(3),  and 
paragraphs  (d)(4)  and  (f)(5)  are  revised 
to  read  as  follows: 

§  73.57    Requirements  for  criminal  history 
checks  of  individuals  granted  unescorted 
access  to  a  nuclear  power  facility  or  access 
to  Safeguards  Information  by  power  reactor 
licensees. 

(a)  *  *  * 

(2)  Each  applicant  for  a  license  to 
operate  a  nuclear  power  reactor  under 
Part  50  of  this  chapter  shall  submit 
fingerprints  for  those  individuals  who 
have  or  will  have  access  to  Safeguards 
Information. 
***** 

(d)  *  *  * 

(1)  For  the  purpose  of  complying  with 
this  section,  licensees  shall,  using  an 
appropriate  method  listed  in  §  73.4, 
submit  to  the  NRC's  Division  of 
Facilities  and  Security.  Mail  Stop  T- 
6E46,  two  completed,  legible  standard 
fingerprint  cards  (Form  FD-258, 
ORIMDNRCOOOZ)  or,  where 
practicable,  other  fingerprint  record  for 
each  individual  requiring  unescorted 
access  to  the  nuclear  power  facility  or 
access  to  Safeguards  Information,  to  the 
Director  of  the  NRC's  Division  of 
Facilities  and  Security,  marked  for  the 
attention  of  the  Division's  Criminal 
History  Check  Section.  Copies  of  these 
forms  may  be  obtained  by  writing  to  the 


Publishing  Services  Branch,  Office  of 
the  Chief  Information  Officer,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington  DC  20555-0001,  by  calling 
the  branch  at  (301)  415-5877,  or  by  e- 
mail  to  fonns@nrc.gov.  Guidance  on 
what  alternative  formats  might  be 

practicable  is  referenced  in  §  73.4. 

*   *   * 

(2)  *  *  *  Any  Form  FD-258  or  other 
fingerprint  record  containing  omissions 
or  evident  errors  will  be  returned  to  the 
licensee  for  corrections.  *  *  *  The  one 
free  resubmission  must  have  the  initial 
(rejected)  fingerprint  cards  or  other 
records  attached.  *   *   * 

(3)  *   *   *  Licensees  shall  submit 
payment  with  the  application  for  the 
processing  of  fingerprints  through 
corporate  check,  certified  check, 
cashier's  check,  money  order,  or 
electronic  payment,  made  payable  to 
"U.S.  NRC"  (for  guidance  on  making 
electronic  payments,  contact  the 
Personnel  Security  Branch.  Division  of 
Facilities  and  Security,  at  (301)  415- 
7404).  The  amount  of  the  fee  is  the  user 
fee  for  processing  fingerprints  submitted 
by  the  Nuclear  Regulatory  Commission 
on  behalf  of  nuclear  power  plants 
charged  by  the  FBI  for  each  fingerprint 
card  or  other  fingerprint  record.  *  *  * 

(4)  The  Commission  will  forward  to 
the  submitting  licensee  all  data  received 
from  the  FBI  as  a  result  of  the  licensee's 
application(s)  for  criminal  history 
checks,  to  include  the  FBI  fingerprint 
record. 
***** 

(f)  *   *   * 

(5)  The  licensee  shall  retain  all 
fingerprint  and  criminal  history  records 
received  from  the  FBI,  or  a  copy  if  the 
individual's  file  has  been  transferred,  on 
an  individual  (including  data  indicating 
no  record)  for  1  year  after  termination  or 
denial  of  unescorted  access  to  the 
nuclear  power  facility  or  access  to 
Safeguards  Information. 

141.  In  §  73.71,  the  first  sentence  of 
paragraph  (a)(4)  is  revised  to  read  as 
follows: 

§  73.71    Reporting  of  safeguards  events. 

(a)  *   *   * 

(4)  The  initial  telephonic  notification 
must  be  followed  within  a  period  of  30 
days  by  a  written  report  submitted  to 
the  NRC  by  an  appropriate  method 
listed  in  §73.4.  *   *   * 
***** 

142.  In  §  73.72,  paragraphs  {a)(l), 
(a)(4),  and  (a)(5)  are  revised  to  read  as 
follows: 


§  73.72    Requirement  for  advance  notice  of 
shipment  of  formula  quantities  of  strategic 
special  nuclear  material,  special  nuclear 
material  of  moderate  strategic  significance, 
or  irradiated  reactor  fuel. 

(a)  *  *  * 

(1)  Notify  in  writing  the  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Seifety  and  Safeguards,  using 
any  appropriate  method  listed  in  §  73.4; 
***** 

(4)  Notify  the  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  by  telephone  at  (301) 
415-8524  at  least  10  days  before  the 
shipment  commences  at  the  shipping 
facility  that  an  advance  notice  has  been 
sent;  and 

(5)  Notify  the  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  by  telephone  at  (301) 
415-8524  of  any  changes  to  the 
shipment  itinerary. 
***** 

143.  In  §  73.73,  paragraphs  (a)(1)  and 
(b)  are  revised  to  read  as  follows: 

§  73.73    Requirement  for  advance  notice 
and  protection  of  export  shipments  of 
special  nuclear  material  of  low  strategic 
significance. 

(a)*  *  * 

(1)  Notify  in  writing  the  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using 
any  appropriate  method  listed  in  §  73.4; 
***** 

(b)  A  licensee  who  needs  to  amend  a 
written  advance  notification  required  by 
paragraph  (a)  of  this  sectionmay  do  so 
by  telephoning  the  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  at  (301)  415-8524. 

144.  In  §  73.74,  paragraphs  (a)(1)  and 
(b)  are  revised  to  read  as  follows: 

§  74.74    Requirement  for  advance  notice 
and  protection  of  import  shipments  of 
nuclear  material  from  countries  that  are  not 
party  to  the  Convention  on  the  Physical 
Protection  of  Nuclear  Material. 

(a)  *  *   * 

(1)  Notify  in  writing  the  Spent  Fuel 
Project  Office,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  using 
any  appropri^^te  method  listed  in  §  73.4; 
***** 

(b)  A  licensee  who  needs  to  amend  a 
written  advance  notification  required  by 
paragraph  (a)  of  this  section  may  do  so 
by  telephoning  tbe  Spent  Fuel  Project 
Office,  Office  of  Nuclear  Material  Safety 
and  Safeguards,  at  (301)  415-8524. 
***** 

145.  Appendix  A  to  Part  73  is  revised 
to  read  as  follows: 


I 
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Appendix  A  to  Part  73 — U.S.  Nuclear  Regulatory  Commission  Regional  Offices 


Address 


Telephone 
(24  hour) 


E-mad 


Region  I:  Connecticut,  Delaware,  District  of  Colum- 
bia, Maine,  Maryland,  Massachusetts,  New 
Hampshire,  New  Jersey,  New  York,  Pennsyl- 
vania, Rhode  Island,  and  Vermont. 

Region  II:  Alabama,  Florida,  Georgia,  Kentucky, 
Mississippi,  North  Carolina,  Puerto  Rico,  South 
Carolina,  Tennessee,  Virginia,  Virgin  Islands,  and 
West  Virginia. 

Region  III:  Illinois,  Indiana,  Iowa,  Michigan,  Min- 
nesota, Missouri,  Ohio  and  Wisconsin. 

Region  IV:  Alaska,  Arizona,  Arkansas,  Califomia, 
Colorado,  Hawaii,  Idaho,  Kansas,  Louisiana, 
Montana,  Nebraska,  Nevada,  New  Mexico,  North 
Dakota,  Oklahoma,  Oregon,  South  Dakota, 
Texas,  Utah,  Washington,  Wyoming,  and  the  U.S. 
territories  and  possessions  in  the  Pacific. 


USNRC,  Region  I,  475 
Allendale  Road,  King 
of  Prussia.  PA  19406. 

USNRC,  Region  II.  At- 
lanta Federal  Center, 
61  Forsyth  Street,  SW., 
Suite  23T85.  Atlanta. 
GA  30303. 

USNRC.  Region  III,  801 
Warrenville  Road, 
Lisle,  IL  60532. 

USNRC,  Region  IV.  611 
Ryan  Plaza  Drive, 
Suite  400,  Ariington. 
TX  76011. 


(610)  337-5000 
(FTS)  346-5000 


(404)  562-MOO 
(FTS)  346-5000 


(708)  829-9500 
(FTS)  829-9500 

(817)860-8100 
(FTS)  728-8100 


RidsRegion  IMailCenter&nrc  gov 


RidsRegion2MailCenter@  nrc  gov 


RidsRegion3MailCenter@nrc  gov 


RldsRegion4MailCenter@nrc  gov 


PART  74— MATERIAL  CONTROL  AND 
ACCOUNTING  OF  SPECIAL  NUCLEAR 
MATERIAL 

146.  The  authority  citation  for  Part  74 
is  revised  to  read  as  follows: 

Authority:  Sees.  53,  57,  161,  182,  183,  68 
Stat.  930,  932,  948,  953,  954,  as  amended, 
sec.  234,  83  Stat.  444,  as  amended,  .sec.  1701. 
106  Stat.  2951,  2952,  2953  (42  U.S.C.  2073, 
2077,  2201,  2232,  2233,  2282,  2297f):  sees. 
201,  as  amended.  202,  206,  88  Stat.  1242,  as 
amended,  1244,  1246  (42  U.S.C.  5841,  5842, 
5846):  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

147.  In  §  74.6,  paragraphs  (a)  and  (b) 
are  revised  and  paragraph  (c)  is  added 
to  read  as  follows: 

§74.6    Communications. 

***** 

(a)  By  mail  addressed  to:  Attn: 
Document  Control  Desk,  Director  of 
Nuclear  Material  Safety  and  Safeguards, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001. 

(b)  By  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland. 

(c)  Where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


148.  In  §  74.15,  the  third  sentence  in 
paragraph  (a)  is  revised  to  read  as 
follows: 

§74.15    Nuclear  material  transfer  reports. 

(a)  *  *   *  Copies  of  these  instructions 
(NUREG/BR-0006  and  NMMSS  Report 
D-24  "Personal  Computer  Data  Input  for 
NRC  Licensees")  may  be  obtained  either 
by  writing  the  U.S.  Nuclear  Regulatory 
Commission,  Division  of  Fuel  Cycle 
Safety  and  Safeguards,  Washington,  DC 
20555-0001,  by  e-mail 
RidsNmssFcss@nrc.gov,  or  by  calling 
(301)415-7213.  *   *   * 
***** 

149.  In  §  74.17,  the  last  sentences  of 
paragraphs  (a)  and  (b)  are  revised  to 
read  as  follows: 

§74.17    Special  nuclear  material  physical 
Inventory  summary  report. 

(a)  *  *  *  Using  an  appropriate 
method  listed  in  §  74.6,  the  licensee 
shall  report  the  inventory  results  by 
plant  and  total  facility  to  the  Director  of 
the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards. 

(b)  *  *   *  Using  an  appropriate 
method  listed  in  §  74.6,  the  licensee 
shall  report  the  inventory  results  by 
plant  and  total  facility  to  the  Director  of 
the  NRC's  Office  of  Nuclear  Material 
Safety  and  Safeguards. 
***** 

150.  In  §  74.57,  the  first  sentence  of 
the  introductory  text  of  paragraph  (c) 
and  paragraph  {f)(2)  are  revised  to  read 
as  follows: 

§74.57    Alarm  resolution. 

***** 

(c)  Each  licensee  shall  notify  the  NRC 
Operations  Center  by  telephone  on  (301) 
816-5100  of  any  MC&A  alarm  that 


remains  unresolved  beyond  tho  timf 
period  specified  for  its  resolution  in  the 
licensee's  fundamental  nuclear  material 
control  plan.  *   *   * 

***** 

(f)  *    *   * 

(2)  Within  24  hours,  the  licen.see  shall 
notify  the  NRC  Operations  Center  by 
telephone  on  (301)  816-5100  that  an 
MC&A  alarm  resolution  procedure  has 
been  initiated. 

151.  In  §74.59.  paragraph  (f)(l)(iii)  is 
revised  to  read  as  follows: 

§74.59    Quality  assurance  and  accounting 
requirements. 

***** 

(0*  *  * 

(D*  *  * 

(iii)  Investigate  and  report,  by  an 
appropriate  method  listed  in  §  74.6.  to 
the  Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  any  difference 
that  exceeds  three  times  the  standard 
deviation  determined  from  the 
sequential  analysis; 


PART  75— SAFEGUARDS  ON 
NUCLEAR  MATERIAL- 
IMPLEMENTATION  OF  US/IAEA 
AGREEMENT 

152.  The  authority  citation  for  Part  75 
is  revised  to  read  as  follows: 

Authority:  Sees.  53.  63,  103.  104,  122.  161. 
68  Stat.  930.  932,  936.  937.  939.  948.  as 
amended  (42  U.S.C.  2073,  2093,  2133.  2134. 
2152,  2201):  sec.  201,  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841):  sec:.  1704.  112 
Stat.  2750  (44  U.S.C.  3504  note). 

Section  75.4  also  issued  under  sees.  135. 
141.  Pub.  L.  97-425.  96  Stat.  2232.  2241  (42 
U.S.C.  10155.10161). 

153.  In  §  75.6.  paragraph  (c)  is  revised 
to  read  as  follows: 
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§  75.6    Maintenance  of  records  and  delivery 
of  information,  reports,  and  other 
communications. 

***** 

(c)  Except  where  otherwise  specified, 
all  communications  and  reports 
concerning  the  regulations  in  this  part 
and  applications  filed  under  them 
should  be  sent  by  mail  addressed:  Attn: 
Document  Control  Desk;  Director,  Office 
of  Nuclear  Reactor  Regulation  (or 
Director,  Nuclear  Materials  Safety  and 
Safeguards,  as  appropriate),  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclfear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 


PART  7&-CERTIRCATI0N  OF 
GASEOUS  DIFFUSION  PLAINS 

154.  The  authority  citation  for  Part  76 
is  revised  to  read  as  follows: 

Authority:  Sec.  161,  68  Stat.  948,  as 
amended,  sees.  1312, 1701,  as  amended,  106 
Stat.  2932,  2951,  2952,  2953.  110  Stat.  1321- 
349  (42  U.S.C.  2201,  2297b-ll,  2297f);  sees. 
201,  as  amended,  204,  206,  88  Stat.  1244, 
1245,  1246  (42  U.S.C.  5841,  5842.  5845. 
5846).  Sec.  234(a),  83  Stat.  444.  as  amended 
by  Pub.  L.  104-134.  110  Stat.  1321.  1321-349 
(42  U.S.C.  2243(a)):  sec.  1704,  112  Stat.  2750 
(44  U.S.C.  3504  note). 

Section  76.7  also  issued  under  Pub.  L.  95- 
601.  sec.  10,  92  Stat  2951  (42  U.S.C.  5851). 
Section  76.22  is  also  issued  under  sec. 193(f). 
as  amended,  104  Stat.  2835,  as  amended  by 
Pub.  L.  104-134,  110  Stat.  1321,  1321-349^ 
(42  U.S.C.  2243(f)).  Section  76.35(j)  also 
issued  under  sec.  122,  68  Stat.  939  (42  U.S.C. 
2152).  I 

155.  Section  76.5  is  revised  to  read  as 
follows: 

§-76.5    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed  to:  Attn: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 


Safegucirds,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand-delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike. 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
Copies  of  the  communications  should 
be  sent  to  the  NRC  Region  III  Office 
(shown  in  Appendix  D  to  Part  20  of  this 
chapter)  and  to  the  appropriate  Resident 
Inspector. 

156.  In  §  76.7,  paragraph  (e)(3)  is 
revised  to  read  as  follows: 

§76.7    Employee  protection. 

***** 

(e)  *   *   * 

(3)  Copies  of  NRC  Form  3  may  be 
obtained  by  writing  to  the  NRC  Region 
III  Office  listed  in  Appendix  D  to  Part 
20  of  this  chapter,  from  the  Publishing 
Services  Branch  at  (301)  415-5877,  via 
e-mail  to  forms@nrc.gov,  or  by  accessing 
the  NRC  Website  at  http://www.nrc.gov 
and  selecting  forms  from  the  index 
found  on  the  home  page. 
*        *        *        *        *    . 

157.  In  §  76.33,  paragraph  (a)(1)  is 
revised  to  read  as  follows: 

§76.33    Application  procedures. 

(a)  *  *  * 

(1)  An  application  for  a  certificate  of 
compliance  must  be  tendered  by  filing 
the  application  with  the  Dfrector  of  the 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards,  with  copies  sent  to  the 
NRC  Region  HI  Office  and  appropriate 
resident  inspector,  in  accordance  with 
§  76.5.  If  the  application  is  on  paper  or 
CD-ROM,  20  copies  must  be  filed  with 
the  Director.  If  submitted  electronically, 
see  Guidance  for  Electronic  Submission 
to  the  Commission  at  http:// 
www.nrc.gov/site-help/eie.html. 
***** 

158.  In  §  76.120,  the  third  sentence  of 
the  introductory  text  of  paragraph  (d)(2) 
is  revised  to  re^fl^as  follows: 

§76.120    Reporting  requirements. 


(d)  *  *  * 

(2)  *  *  *  These  written  reports  must 
be  sent  to  the  NRC  by  an  appropriate 
method  listed  in  §  76.5.  *  *  * 


PART  81— STANDARD 
SPECIHCATIONS  FOR  THE  GRANTING 
OF  PATENT  LICENSES 

159.  The  authority  citation  for  Part  81 
is  revised  to  read  as  follows: 

Authority:  Sec.  156,  161,  68  Stat.  947,  948, 
as  amended  (42  U.S.C.  2186,  2201);  sec.  201, 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note). 

160.  Section  81.3  is  revised  to  read  as 
follows: 

§81.3    Communications. 

All  communications  concerning  the 
regulations  in  this  part,  including 
applications  for  licenses,  should  be  sent 
to  the  NRC  either  by  mail  addressed  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidemce  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Ixdormation  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

PART  95— FACILITY  SECURITY 
CLEARANCE  AND  SAFEGUARDING 
OF  NATIONAL  SECURITY 
INFORMATION  AND  RESTRICTED 
DATA 

161.  The  authority  citation  for  Part  95 
is  revised  to  read  as  follows: 

Authority:  Sees.  145, 161, 193,  68  Stat. 
942,  948,  as  amended  (42  U.S.C.  2165,  2201); 
sec.  201,  88  Stat.  1242,  as  amended  (42 
U.S.C.  5841);  sec.  1704, 112  Stat.  2750  (44 
U.S.C.  3504  note):  E.0. 10865.  as  amended, 
3  CFR  1959-1963  Comp.,  p.  398  (50  U.S.C. 
401,  note);  E.O.  12829,  3  CFR,  1993  Comp., 
p.  570;  E.O.  12958,  as  amended,  3  CFR.  1995 
Comp.,  p.  333;  E.O.  12968,  3  CFR.  1995 
Comp.,  p.  391. 

162.  Section  95.9  is  revised  to  read  as 
follows: 
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§95.9    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  should  be 
addressed  to  the  Director  of  the  NRC's 
Division  of  Facilities  and  Security,  Mail 
Stop  T-7D57,  and  sent  either  by  mail  to 
the  U.S.  Nuclear  Regulatory 
Conunission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

163.  In  §  95.19,  the  second  sentence  of 
the  introductory  text  of  paragraph  (a)  is 
revised  to  read  as  follows: 

§  95.1 9    Changes  to  security  practices  and 
procedures. 

(a)  *  *  *  A  written  description  of  the 
proposed  change  must  be  furnished  to 
the  CSA  and  the  NRC  Regional 
Administrator  of  the  cognizant  Regional 
Office  listed  in  Appendix  A  to  Part  73 
of  this  chapter,  and,  if  the  NRC  is  not 
the  CSA,  also  to  the  Director  of  the 
Division  of  Facilities  and  Security  in  the 
NRC's  Office  of  Administration;  the 
commimications  to  NRC  persoimel 
should  be  by  an  appropriate  method 
listed  m§  95.9.  *  *  * 
***** 

164.  In  §  95.45,  the  second  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§95.45    Changes  In  classification. 

(a)  *  *  *  Requests  for  downgrading  or 
declassifying  any  NRC  classified 
information  should  be  forwarded  to  the 
NRC's  Division  of  Facilities  and 
Security,  in  the  Office  of 
Administration,  using  an  appropriate 
method  listed  in  §  95.9.  *  *  * 


PART  100— REACTOR  SITE  CRITERIA 

165.  The  authority  citation  for  Part 
100  is  revised  to  read  as  follows: 

Authority:  Sees.  103. 104, 161, 182,  68 
Stat.  936,  937,  948,  953,  as  amended  (42 


U.S.C.  2133,  2134,  2201,  2232);  sec.  201,  as 
amended,  202,  88  Stat.  1242,  as  amended, 
1244  (42  U.S.C.  5841,  5842);  sec.  1704,  112 
Stat.  2750  (44  U.S.C.  3504  note). 

166.  Section  100.4  is  revised  to  read 
as  follows: 

§  1 00.4    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  filed  under  them  should  be 
sent  by  mail  addressed  to:  Attn: 
Document  Control  Desk,  Director,  Office 
of  Nuclear  Material  Safety  and 
Safeguards,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555^001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 
Copies  should  be  sent  to  the  appropriate 
Regional  Office  and  Resident  Inspector. 

PART  110— EXPORT  AND  IMPORT  OF 
NUCLEAR  EQUIPMENT  AND 
MATERIAL 

167.  The  authority  citation  for  Part 
110  is  revised  to  read  as  follows: 

Authority:  Sees.  51.  53.  54,  57,  63,  64.  65, 
81,  82,  103,  104,  109,  111,  126.  127,  128,  129, 
161,  181,  182,  183,  187,  189,  68  Stat.  929, 
930,  931,  932,  933,  936,  937,  948,  953,  954, 
955,  956,  as  amended  (42  U.S.C.  2071,  2073, 
2074,  2077,  2092-2095,  2111,  2112,  2133, 
2134,  2139,  2139a,  2141,  2154-2158,  2201, 
2231-2233,  2237,  2239);  sec.  201,  88  Stat. 
1242,  as  amended  (42  U.S.C.  5841);  sec.  5, 
Pub.  L.  101-575,  104  Stat.  2835  (42  U.S.C. 
2243);  sec.  1704,  112  Stat.  2750  (44  U.S.C. 
3504  note). 

Sections  110.1(b)(2)  and  110.1(b)(3)  also 
issued  under  Pub.  L.  96-92,  93  Stat.  710  (22 
U.S.C.  2403).  Section  110.11  also  issued 
under  sec.  122,  68  Stat.  939  (42  U.S.C.  2152) 
and  sees.  54c  and  57d,  88  Stat.  473,  475  (42 
U.S.C.  2074).  Section  110.27  also  issued 
under  sec.  309(a),  Pub.  L.  99-440.  Section 
110.50(b)(3)  also  issued  under  sec.  123,  92 
Stat.  142  (42  U.S.C.  2153).  Section  110.51 
also  issued  under  sec.  184,  68  Stat.  954,  as 
amended  (42  U.S.C.  2234).  Section  110.52 
also  issued  under  sec.  186,  68  Stat.  955  (42 
U.S.C.  2236).  Sections  110.80-110.113  also 


issued  under  5  U.S.C.  552.  554.  Sections 
110.130-110.135  also  issued  under  5  U.S.C. 
553.  Sections  110.2  and  110.42(a)(9)  also 
issued  under  sec.  903.  Pub.  L.  102-496  (42 
U.S.C.  2151  et  seq.]. 

168.  Section  110.4  is  revised  to  read 
as  follows: 

§  1 1 0.4    Communications. 

Except  where  otherwise  specified  in 
this  part,  all  communications  and 
reports  concerning  the  regulations  in 
this  part  should  be  addressed  to  the 
Deputy  Director  of  the  NRC's  Office  of 
International  Programs,  either  by 
telephone  to  (301)  415-2344;  by  mail  to 
the  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001;  by  hand  delivery  to  the  NRC's 
offices  at  11555  Rockville  Pike. 
Rockville.  Maryland;  or.  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Iriformation  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

169.  In  §  110.31.  paragraph  (a)  is 
revised  to  read  as  follows: 

§  1 1 0.31    Appllcatton  for  a  specific  license. 

(a)  A  person  shall  file  an  application 
for  a  specific  license  to  export  or  import 
with  the  Deputy  Director  of  the  NRC's 
Office  of  International  Programs,  using 
an  appropriate  method  listed  in  §  110.4. 
•        *        *        *        * 

170.  In  §110.131.  paragraph  (a)  is 
revised  to  read  as  follows: 

§110.131    Petition  for  rulemaldng. 

(a)  A  petition  for  rulemaking  should 
be  addressed  to  the  Secretary  of  the 
Commission,  for  the  attention  of  the 
Secretary's  Rulemakings  and 
Adjudications  Staff.  The  petition  should 
be  sent  using  an  appropriate  method 
listed  in  §110.4. 


PART  140— RNANaAL  PROTECTION 
REQUIREMENTS  AND  INDEMNITY 
AGREEMENTS 

171.  The  authority  citation  for  Part 
140  is  revised  to  read  as  follows: 

Authority:  Sees.  161. 170,  68  Stat.  948,  71 
Stat.  576,  as  amended  (42  U.S.C.  2201.  2210): 
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.sees.  201.  as  amended,  202.  88  Stat.  1242.  as 
amended.  1244  (42  U.S.C.  5841.  5842);  .sec. 
1704.  112  Stat.  27,50  (44  U.S.C.  :<504  notn). 

172.  Section  140.5  is  revised  to  read 
as  follows: 

§140.5    Communications. 

Except  where  otherwise  specified,  all 
communications  and  reports  concerning 
the  regulations  in  this  part  and 
applications  fded  under  them  should  be 
sent  by  mail  addressed  to:  Attn: 
Document  Control  Desk;  Director.  Office 
of  Nuclear  Reactor  Regulation  (or 
Director,  Office  of  Nuclear  Material 
Safety  and  Safeguards,  as  appropriate), 
U.S.  Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001:  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockviile  Pike,  Rockville,  Maryland:  or. 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030.  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission. 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

173.  In  §  140.6,  the  first  sentence  of 
paragraph  (a)  is  revised  to  read  as 
follows: 

§140.6    Reports. 

(a)  In  the  event  of  bodily  injury  or 
property  damage  arising  out  of  or  in 
connection  with  the  possession  or  use  of 
the  radioactive  material  at  the  location 
or  in  the  course  of  transportation,  or  in 
the  event  any  claim  is  made  therefor, 
written  notice  containing  particulars 
sufficient  to  identify  the  licensee  and 
reasonably  obtainable  information  with 
respect  to  the  time,  place,  and 
circumstances  thereof,  or  to  the  nature 
of  the  claim,  shall  be  furnished  by  or  for 
the  licensee  to  the  Director  of  the  Office 
of  Nuclear  Reactor  Regulation,  or  the 
Director  of  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  as 
appropriate,  using  an  appropriate 
method  listed  in  §  140.5,  but  in  any  case 
as  promptly  as  practicable.  *  *  * 


PART  150— EXEMPTIONS  AND 
CONTINUED  REGULATORY 
AUTHORITY  IN  AGREEMENT  STATES 
AND  IN  OFFSHORE  WATERS  UNDER 
SECTION  274 

174.  The  authority  citation  for  Part 
150  is  revised  to  read  as  follows: 

Authority:  Sec.  161.  68  Stat.  948.  as 
amended,  .sec.  274.  72  Stat.  688  (42  U.S.C. 
2201.  2021):  sec .  201.  88  Stat.  1242,  as 
amended  (42  U.S.C.  5841):  sec.  1704,  112 
Stat.  2750  (44  II.S.C.  3.504  note). 

Sections  150.,3.  150.15.  150.15a,  150.31. 
150.:j2  also  issued  under  sees.  lle(2).  81,  68 
Stat.  923.  935.  as  amended,  sees.  83,  84,  92 
Stat.  3033.  3039  (42  U.S.C.  2014e(2),  2111, 
2113.  2114).  Section  150.14  also  issued  under 
sec.  53.  68  Stat.  930.  as  amended  (42  U.S.C. 
2073).  Section  150.15  also  issued  under  sees. 
135.  141.  Pub.  L.  97-425.  96  Stat.  2232,  2241 
(42  U.S.C.  10155.  10161).  Section  150.17a 
also  issued  under  see.  122,  68  Stat.  939  (42 
U.S.C.  2152).  Section  150.30  also  issued 
under  sec.  234.  83  Stat.  444  (42  U.S.C.  2282). 

175.  Section  150.4  is  revised  to  read 
as  follows: 

§  1 50.4    Communications. 

Except  where  otherwise  specified  in 
this  part,  all  communications  and 
reports  concerning  the  regulations  in 
this  part  should  be  sent  by  mail 
addressed:  Attn:  Document  Control 
Desk,  Director,  Office  of  Nuclear 
Material  Safety  and  Safeguards,  and  sent 
either  by  mail  to  the  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001;  by  hand  delivery  to  the 
NRC's  offices  at  11555  Rockville  Pike, 
Rockville,  Maryland;  or,  where 
practicable,  by  electronic  submission, 
for  example,  via  Electronic  Information 
Exchange,  or  CD-ROM.  Detailed 
guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
H-ww. nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatures,  and  the 
treatment  of  nonpublic  information. 

176.  In  §  150.16,  the  fourth  sentence 
of  paragraph  (a)  and  paragraph  (b)(2)  are 
revised  to  read  as  follows: 

§  1 50.1 6    Submission  to  Commission  of 
nuclear  material  transfer  reports. 

(a)  *   *   *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Commission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 


0001,  by  e-mail  RJdsNmssFcss@nrc.gov, 
or  by  calling  (301)  415-7213.  *   *   * 

(b)  *   *   * 

(2)  Within  15  days,  the  licensee  shall 
follow  the  initial  report  with  a  written 
report  that  sets  forth  the  details  of  the 
incident.  The  report  must  be  sent  by  an 
appropriate  method  listed  in  §  150.4  of 
this  p£u1  to  the  Director  of  the  NRC's 
Office  of  Nuclear  Material  Safety  and 
Safeguards,  with  a  copy  to  the 
appropriate  NRC  Regional  Office,  shown 
in  Appendix  A  to  Part  73  of  this 
chapter. 
***** 

177.  In  §  150.17,  the  second  sentence 
of  paragraph  (a),  the  last  sentence  of 
paragraph  (b),  and  the  second  and  third 
sentences  of  paragraph  (c)  are  revised  to 
read  as  follows: 

§  150.17    Submission  to  Commission  of 
source  material  transfer  reports. 

(a)  *  *   *  Copies  of  these  instructions 
may  be  obtained  either  by  writing  the 
U.S.  Nuclear  Regulatory  Conmiission, 
Division  of  Fuel  Cycle  Safety  and 
Safeguards,  Washington,  DC  20555- 
0001,  by  e-mail  RidsNmssFcss@nrc.gov, 
or  by  calling  (301)  415-7213.  *  *  * 

(b)  *  *  *  Copies  of  the  reporting 
instructions  may  be  obtained  from  the 
NRC's  Division  of  Fuel  Cycle  Safety  and 
Safeguards,  in  the  Office  of  Nuclear 
Material  Safety  and  Safeguards,  by 
writing  the  Division  at  the  U.S.  Nuclear 
Regulatory  Commission,  Washington. 
DC  20555-0001,  by  e-mail 
RidsNmssFcss@nrc.gov,  or  by  calling 
(301)415-7213. 

■  (c)  *  *   *  The  initial  report  must  be 
followed  within  a  period  of  fifteen  days 
by  a  written  report  that  sets  forth  the 
details  of  the  incident  and  its 
consequences.  The  report  must  be 
submitted  using  an  appropriate  method 
listed  in  §  150.4  to  the  Director  of  the 
NRC's  Office  of  Nuclear  Material  Safety 
and  Safeguards,  with  a  copy  to  the 
appropriate  NRC  Regional  Office,  as 
shown  in  Appendix  A  to  Part  73  of  this 
chapter.  *  *  * 
***** 

178.  In  §  150.19,  the  second  and  third 
sentences  of  paragraph  (c)  are  revised  to 
read  as  follows: 

§  1 50.1 9    Submission  to  Commission  of 
tritium  reports. 

***** 

(c)  *  *  *  The  initial  report  must  be 
followed  within  a  period  of  fifteen  days 
by  a  written  report  that  sets  forth  the 
details  of  the  incident  and  its 
consequences.  The  report  must  be 
submitted  to  the  Director,  Office  of 
Nuclear  Material  Safety  and  Safeguards, 
using  an  appropriate  method  listed  in 
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§  150.4,  with  a  copy  to  the  appropriate 
NRC  Regional  Office  as  shown  in 
Appendix  A  to  Part  73  of  this  chapter. 


PART  170— FEES  FOR  FACILITIES, 
MATERIALS,  IMPORT  AND  EXPORT 
LICENSES  AND  OTHER  REGULATORY 
SERVICES  UNDER  THE  ATOMIC 
ENERGY  ACT  OF  1954,  AS  AMENDED 

179.  The  authority  citation  for  Part 

170  is  revised  to  read  as  follows: 

Authority:  Sec.  9701,  Pub.  L.  97-258.  96 
Stat.  1051  (31  U.S.C.  9701);  sec.  301.  Pub.  L. 
92-314,  86  Stat.  227  (42  U.S.C.  2201w);  sec. 
201,  Pub.  L.  93-438,  88  Stat.  1242.  as 
amended  (42  U.S.C.  5841);  sec.  205a,  Pub.  L. 
101-576,  104  Stat.  2842,  as  amended  (31 
U.S.C:  901,  902);  sec.  1704, 112  Stat.  2750  (44 
U.S.C.  3504  note). 

180.  Section  170.5  is  revised  to  read 
as  follows: 

§  1 70.5    Communications. 

All  communications  concerning  the 
regidations  in  this  part  should  be 
addressed  to  the  NRC's  Chief  Financial 
Officer,  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville,  Maryland;  or, 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
die  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatiues,  and  the 
treatment  of  nonpublic  information. 

PART  171— ANNUAL  FEES  FOR 
REACTOR  LICENSES  AND  FUEL 
CYCLE  UCENSES  AND  MATERIALS 
UCENSES,  INCLUDING  HOLDERS  OF 
CERTIRCATES  OF  COMPUANCE, 
REGISTRATIONS,  AND  QUALITY 
ASSURANCE  PROGRAM  APPROVALS 
AND  GOVERNMENT  AGENCIES 
UCENSED  BY  THE  NRC 

181.  The  authority  citation  for  Part 

171  is  revised  to  read  as  follows: 

Authority:  Sec.  7601,  Pub.  L.  99-272, 100 
Stat.  146,  as  amended  by  sec.  5601,  Pub.  L. 
100-203, 101  Stat.  1330,  as  amended  by  sec. 
3201,  Pub.  L.  101-239, 103  Stat.  2132.  as 
amended  by  sec.  6101,  Pub.  L.  101-508,  104 


Stat.  1388,  as  amended  by  sec.  2903a.  Pub. 
L.  102-486.  106  Stat.  3125  (42  U.S.C.  2213, 
2214);  sec.  301,  Pub.  L.  92-314,  86  Stat.  227 
(42  U.S.C.  2201  w);  sec.  201,  Pub.  L.  93-438. 
88  Stat.  1242,  as  amended  (42  U.S.C.  5841); 
sec.  1704,  112  Stat.  2750  (44  U.S.C.  3504 
note). 

182.  Section  171.9  is  revised  to  read 
as  follows: 

§  1 71 .9    Communications. 

All  communications  concerning  the 
regulations  in  this  part  should  be 
addressed  to  the  NRC's  Chief  Financial 
Officer,  either  by  mail  to  the  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001;  by  hand 
delivery  to  the  NRC's  offices  at  11555 
Rockville  Pike,  Rockville.  Maryland;  or. 
where  practicable,  by  electronic 
submission,  for  example,  via  Electronic 
Information  Exchange,  or  CD-ROM. 
Detailed  guidance  on  making  electronic 
submissions  can  be  obtained  by  visiting 
the  NRC's  Web  site  at  http:// 
www.nrc.gov/site-help/eie.html,  by 
calling  (301)  415-6030,  by  e-mail  to 
EIE@nrc.gov,  or  by  writing  to  the 
Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
U.S.  Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001.  The 
guidance  discusses,  among  other  topics, 
the  formats  the  NRC  can  accept,  the  use 
of  electronic  signatiu'es,  and  the 
treatment  of  nonpublic  information. 

Dated  at  Rockville.  Maryland,  this  21st  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 

Note:  This  appendix  will  not  be  printed  in 
the  Code  of  Federal  Regulations 
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1.0  Introduction 

1.1  Background 

'  On  September  6.  2002.  the  Nuclear 
Regulatory  Commission  (NRC)  promulgated  a 
direct  final  rule  on  electronic  submission  of 
information  to  the  agency.  This  rule  modified 
many  NRC  regulations  to  explicitly  authorize 
electronic  communications  with  the  agency. 
The  final  rule  stated  that  the  NRC  would 
issue  specific  guidance  on  acceptable 
procedures  for  electronic  submissions.  That 
guidance  is  contained  in  this  document.  This 
guidance  document  is  the  controlling  source 
of  information  on  electronic  submissions  to 
the  NRC  and  supersedes  NRC  Regulator}- 
Issue  Summar\'  2001-05,  Guidance  on 
Submitting  Documents  to  the  NRC  by 
Electronic  Information  Exchange  or  on  CD- 
ROM,  and  the  August  10,  2001.  letter  issued 
to  certain  fuel  cycle  facilities  extending  to 
them  the  option  of  electronic  submissions  in 
many  instances.  The  NRC  plans  to  update 
this  guidance  periodically  to  reflect  changes 
in  technology  and  agency  experience.  While 
the  Commission  encourages  the  submission 
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of  electronic  documents,  submission  of  paper 
documents  remains  acceptable. 

1.2  Scope 

This  guidance  document  governs  the 
electronic  submission  of  documents  to  the 
NRC.  It  includes  the  required  procedures  for 
corresponding  electronically  with  the  NRC 
via  the  Internet  using  Electronic  Information 
Exchange  (EIE),  by  CIJ-ROM,  or  by  e-mail.  It 
also  includes  procedures  for  corresponding 
by  facsimile  (fax).  It  does  not  address 
submission  of  other  forms  of  electronic 
information  (e.g.,  data  files,  computer 
models,  and  videos),  and  does  not  address 
outgoing  NRC  communications. 

EIE  software  provides  for  the  electronic 
submission  of  information  to  the  NRC  in  a 
secure  manner.  It  requires  the  use  of  digital 
signatures  and  certain  software  plug-ins. 
Procedures  for  acquiring  a  digital  signature 
for  communicating  with  the  NRC  via  EIE  can 
be  found  at  Section  3.4,  and  procedures  for 
acquiring  the  required  software  can  be  found 
at  Section  3.5. 

1.3  Applicable  Transactions 

Documents  or  other  information  submitted 
under  oath  or  affirmation,  or  other 
documents  where  secure  transfer  is  either 
required  or  appropriate,  should  be  submitted 
over  the  Internet  using  EIE  or  submitted  on 
CD-ROM.  While  e-mail  is  not  appropriate  for 
most  submissions  required  by  NRC 
regulations,  e-mail  may  be  used  for  certain 
other  correspondence  and  communications 
with  the  NRC,  such  as  rulemaking  petitions 
and  comments  on  rulemaking  proceedings, 
collaborative  communications  with  States 
and  other  Federal  agencies,  requests  for 
enforcement  actions  under  10  CFR  2.206,  and 
Freedom  of  Information  Act  (FOIA)  requests 
and  appeals,  but  not  for  information  covered 
under  the  Privacy  Act. 

E-mail  may  be  addressed  to  either  specific 
individuals  named  as  contacts  in  Federal 
Register  Notices  or  other  agency 
communications,  or  to  the  office  specified  in 
the  regulation  or  communication  specific  to 
the  document(s)  l)eing  submitted;  to 
addresses  the  NRC  Web  site  provides  for 
individual  program  offices  or  specific  agency 
■  functions  or  services;  or  to  the  Office  of 
Public  Affairs.  Individual  program  offices 
may  be  contacted  through  the  NRC  Web  site 
at  http://wi\'w.nrc.gov  hy  selecting  specific 
contact  pages  from  "Contact  Us"  on  the  home 
page.  The  Office  of  Public  Affairs  may  be 
contacted  through  the  Contact  Us  on  the 
home  page  or  at  OPA@nrc.gov  (use  upper 
case  where  indicated).  Except  for 
communications  using  EIE,  the  sender  will 
not  be  e-mailed  a  confirmation  of  receipt  of 
the  submission. 

1.3.1     Exceptions  to  Electronic  Submission 

All  communications  with  the  NRC  may  be 
submitted  electronically  via  the  Internet 
except  for  the  following: 

1.  Classified  information  [i.e..  National 
Security  Information  and  Restricted  Data), 
Safeguards  Information,  Sensitive  Homeland 
Security  Information,  Privacy  Information 
which  is  protected  by  the  Privacy  Act  (5 
U.S.C.  552(a)),  Proprietary  Information,  or 
Official  Use  Only  Ltiformation.  This 


information  may  only  be  submitted 
electronically  on  CD-ROM. 

2.  "Immediate"  or  "prompt"  notifications 
to  the  NRC  that  NRC  regulations  require  be 
made  by  telephone,  telefax  or  telegram  up  to 
one  week  before  or  after  an  event  (e.g.,  10 
CFR  30.50  or  30.55(c)). 

3.  Notice  of  filing  of  bankruptcy  petition, 
whether  voluntary  or  involuntary  (e.g.,  10 
CFR  30.34(h)(1)). 

4.  Hearing  requests,  and  documents 
pertaining  to  hecu°ings  or  associated  appeals, 
including,  but  not  limited  to,  those 
associated  with  hearings  conducted  under  10 
CFR  Parts  2,  4,  10,  12,  13,  14,  16,  19,  25,  76, 
81, 110, 140,  and  150.  Separate  rules  or 
guidance  addressing  procedures  for 
electronic  communications  in  hearings  will 
be  issued  in  the  future  for  public  comment, 
but  it  should  be  noted  that  the  document 
format  standards  outlined  in  this  guidance 
document  subsequently  may  be  determined 
to  apply  to  documents  submitted  to  agency 
adjudicatory  dockets.  It  is  conceivable  that. 
as  a  result  of  a  future  rulemaking  proceeding, 
the  current  format  requirements  in  10  CFR 
Part  2,  Subpart  J,  for  example,  could  be 
superseded  by  the  document  format 
standards  presented  in  this  guidance 
document.  Accordingly,  interested  parties 
should  consider  the  impact  the  approach 
outlined  in  this  guidance  could  have  on  their 
preparation  of  materials  for  future 
submission.  (Nothing  in  this  guidance 
document  precludes  presiding  officers  from 
their  current  practice  of  authorizing 
electronic  communications  on  a  case-by-case 
basis.) 

5.  Documents  served  on  the  NRC  as  a 
participant  in  Federal  Court  proceedings  or 
in  non-NRC  administrative  proceedings  (such 
as  administrative  proceedings  before  the 
Merit  Systems  Protection  Board,  unless 
electronic  submission  is  authorized  by  rule 
or  order  issued  by  a  Federal  Court  or 
Agency). 

6.  NRC  contractor  proposals  or  invoices 
submitted  in  response  to  specific  contractual 
requirements.  (Because  Federal  Acquisition 
Regulation  guidance  as  contained  in  Section 
30  of  the  Office  of  Federal  Procurement 
Policy  Act  |41  U.S.C.  426)  allows  the  Federal 
Government  to  use  electronic  commerce 
whenever  practical,  guidance  for  electronic 
submittal  of  proposals  and  invoices  will  be 
addressed  in  individual  procurements. 
Further  guidance  for  submission  of  these 
documents  will  be  issued  at  a  later  date.) 

7.  Financial  assurance  instruments  to  meet 
decommissioning  cost  requirements  and 
prescribed  by  regulation  at  10  CFR  30.35(e), 
40.36(e),  and  70.25(f)  (including  surety 
bonds,  letters  of  credit,  lines  of  credit,  and 
insurance). 

8.  Documents  with  special  attributes.  (See 
section  2.7) 

9.  Fingerprint  cards  (Form  FD-258, 
ORIMDNRCOOOZ)  required  for  criminal 
history  checks  under  10  CFR  73.57. 

1.3.2    Electronic  Forms  and  Payments 

Each  form  referred  to  in  the  NRC 
regulations  can  be  found  on  the  NRC  Web 
site  at  http://wwn:nrc.gov  in  PDF  format  for 
viewing  and  printing  by  selecting  "Forms" 
from  the  Index  found  on  the  home  page  and 
Selecting  the  specific  form  required. 


Financial  payments  required  by  regulations 
can  be  submitted  electronically.  Copies  of 
NRC  Form  628  to  establish  financial 
authorization  electronically  can  be  found  at 
the  NRC  Web  site  at  http://www.nrc.gov  by 
selecting  "Forms"  form  the  index  found  on 
the  home  page.  Payments  by  credit  card  of 
Part  171  annual  fees.  Part  170  licensing  and 
inspection  fees,  civil  penalties  and  other  fees, 
may  be  done  by  completing  the  authorization 
form  included  with  the  invoice  or  civil 
penalty.  A  copy  of  the  form  may  be  printed 
from  the  NRC  Web  site  at  http://www.nrc.gov 
by  selecting  "Forms"  from  the  index  found 
on  the  home  page  and  selecting  "NRC  Form 
629,  Authorization  for  Payment  by  Credit 
Card." 

1.3.3  Submissions  Requiring  Oath  or 
Affirmation 

Submissions  requiring  oath  or  affirmation 
may  be  submitted  electronically  using  EIE  or 
on  CD-ROM.  (See  Sections  3.6  and  4.3,2  of 
this  guidance  document).  These  include  the 
following: 

1.  Documents  that  by  statute  must  be 
submitted  under  oath  or  affirmation  (e.g., 
Section  182  of  the  Atomic  Energy  Act  of 
1954,  as  amended,  42  USC  2232).  Generally, 
oath  or  affirmation  requirements  exist  for 
applications  for  a  license,  amendments  to  a 
license,  some  licensee  responses  to  Notices  of 
Violation  (NOV),  and  certain  letters  of 
transmittal.  The  NRC's  regulations  in  10  CFR 
Parts  2  and  50  implement  these  statutory 
requirements,  and  certain  regulations  require 
an  oath  or  affirmation  for  submission  of 
documents  (see,  e.g.,  10  CFR  50.54(f)  and  10 
CFR  50.30(b)). 

2.  Documents  that  must  be  sent  by  certified 
mail  (e.g.,  10  CFR  Part  30,  Appendix  A  II.  C. 
2). 

1.3.4  10  CFR  Part  2  Submissions 

Rulemaking  petitions,  comments  filed  in 
rulemaking  proceedings  (10  CFR  Part  2, 
Subpart  H),  and  requests  for  enforcement 
action  under  10  CFR  2.206  may  be  submitted 
via  EIE.  CI>-ROM,  or  e-mail.  Other 
documents  submitted  pursuant  to  10  CFR 
Part  2,  Subpart  B,  "Procedure  for  Imposing 
Requirements  By  Order,  or  for  Modification, 
Suspension,  or  Revocation  of  a  License,  or  for 
Imposing  Civil  Penalties,"  may  be  submitted 
via  EIE  or  CD-ROM.  Submission  of  all  other 
documents  covered  under  Part  2  are 
excluded  from  the  scope  of  this  guidance 
document.  Separate  rules  or  guidance 
addressing  procedures  for  electronic 
communications  in  hearings  will  be  issued  in 
the  future  for  public  comment,  but  it  should 
be  noted  that  the  document  format  standards 
outlined  in  this  guidance  document 
subsequently  may  be  determined  to  apply  to 
documents  submitted  to  agency  adjudicatory 
dockets.  It  is  conceivable  that,  as  a  result  of 
a  future  rulemaking  proceeding,  the  current 
format  requirements  in  10  CFR  Part  2, 
Subpart  J,  for  example,  could  be  superseded 
by  the  document  format  stemdards  presented 
in  this  guidance  document.  Accordingly, 
interested  parties  should  consider  the  impact 
the  approach  outlined  in  this  guidance  could 
have  on  their  preparation  of  materials  for 
future  submission. 
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1.3.5    Freedom  of  Information  Act  and 
Privacy  Act  Requests 

All  Freedom  of  Information  Act  (FOIA) 
requests  and  appeals  may  be  submitted 
electronically  by  EIE,  CD-ROM,  or  e-mail. 
Privacy  Act  requests  cannot  be  submitted 
electronically  because  additional 
identification  is  required  before  the  agency 
will  process  the  request.  See  10  CFR  9.54. 

2.0    Parameters  for  Electronic  Files 
Submitted  to  the  NRC 

Unless  otherwise  noted  in  the  sections 
detailing  the  mode  of  submission  which 


follow,  all  electronic  documents  submitted  to 
the  NRC  should  meet  the  file  format 
specifications  delineated  in  this  section. 
These  specifications  also  apply  to  all 
enclosures  or  attachments  that  are  documents 
as  well.  Note:  any  electronic  file  that  can  be 
converted  to  PDF  format  (spread  sheets,  slide 
presentations,  etc.)  are  considered  documents 
by  the  NRC  and  are  subject  to  these 
specifications. 

Submittals  may  also  contain  other  forms  of 
electronic  information  including  data  files, 
computer  models,  and  video  or  audio  clips 
that  are  not  considered  documents.  These 


files  are  not  required  to  conform  to  the  file 
format  specifications  established  for 
documents. 

2.  J     File  Formats 

The  acceptable  file  formats  for  submitting 
documents  via  EIE,  CD-ROM,  and  e-mail 
with  the  associated  versions,  default  file 
extensions,  and  preferred  use  are  shown  in 
the  tables  below. 


File  format 

Version 

Filename  ex- 
tension 

Preferred  use 

Adobe  ®  Portable  Document  Format  (PDF)  For- 
matted Text  and  Graphics  (Fomiely  known  as 
PDF  Normal)*". 

Adobe  ®  PDF  Searchable  Image  (Exact)  (for- 
merly known  as  PDF  Original  Image  with  Hid- 
den Text. 

PDF  Imaoe  Only 

4.05  or  earlier  

4.05  or  earlier  

4.05  or  earlier  

CCITT  T.6  Group  4  or 
CCITT  T.5  Group  4. 

Pdf 

Pdf 

pdf 

Text-oriented  documents  converted  from  native 
applications. 

Text-oriented      documents      converted      from 
scanned  documents. 

Preferred  format  for  graphic/image-onented  doc- 

Multi-page TIFF  

tif 

uments. 
Alternate  format  for  graphic/image-onented  docur 
ments. 

*  Preferred  formats  generated  using  Adobe®  products. 
**  Not  acceptable  for  conversion  of  scanned  documents. 

Not»:  Adobe  has  recently  established  a  fourth  PDF  format  (PDF  Searchable  Image  (Compact)  that  uses  compression  techniques  to  reduce  file 
sizes  of  images.  This  is  not  an  acceptable  format  for  submission  to  the  NRC. 


In  most  cases  the  NRC  recommends  that 
spreadsheet  applications  also  be  converted  to 
one  of  the  acceptable  PDF  file  formats. 


However,  spreadsheets  that  are  submitted  to 
the  NRC  so  that  the  NRC  staff  can  use  the 
data  to  perform  additional  calculations/ 


analyses  using  the  native  software 
applications  may  be  submitted  using  the 
following  acceptable  formats. 


File  format 

Version 

Filename  ex- 
tension 

Preferred  use 

Microsoft  ®  Excel®          

97  or  earlier  

xls  

wb3  

wk3/wk4  

Spread  Sheet  calculations. 

Corel®  QuattroPro  

Lotus®  1-2-3 

8  or  earlier  

9  or  eadier   

Spread  Sheet  calculations. 
Spread  Sheet  calculations. 

When  submitting  the  electronic  file  using 
one  of  the  acceptable  formats  listed  in  the 
tables  above,  do  not  change  the  default, 
three-character  extension  for  the  file  (e.g.,  a 
document  prepared  as  "license 
amendment.pdf'  should  be  submitted  with 
the  ".pdf  file  extension). 

2.2    Naming  Conventions 

Documents  submitted  to  the  NRC  using 
CD-ROM  or  e-mail  must: 

(1)  Have  filenames  that  are  limited  to  116 
characters  in  length  (including  the  "."  and 
the  three-character  filename  extension). 

(2)  Retain  the  default  three-character  file 
extension  associated  with  the  format  in 
which  the  document  was  created  (Example: 
for  files  created  to  conform  to  Adobe's 
Portable  Document  Format,  '.pdf;  for  files 
created  to  conform  to  the  Tagged  Image 
Format,  ".tif). 

(3)  Include  a  three-digit  numeric  prefix 
(e.g..  001,  002.  003)  in  the  filename  that 
designates  the  correct  order  of  the  files 
contained  in  the  submission,  followed  by  the 
name  of  the  file  (Example:  "OOldocument 
name  of  first  document,pdf ). 
Documents  submitted  to  the  NRC  via  EIE  (see 
Section  3.0)  do  not  need  special  file  naming 


conventions.  Documents  submitted  via  EIE 
should  have  file  names  that  conform  to  items 
(1)  and  (2)  above.  In  addition,  documents 
submitted  using  EIE  are  programmatically 
provided  a  naming  convention  which 
designates  the  order  of  the  files  contained  in 
the  submission  and  a  date  of  receipt  for  each 
file. 

2.3    File  Size  Limitations 

Large  size  files  create  challenges  for  both 
the  NRC  staff  and  the  public  when  viewing 
or  downloading  the  documents.  Therefore, 
the  NRC  requests  that  submitters  make  every 
effort  to  limit  the  file  size  of  electronic 
submittals.  For  example,  when  generating 
documents  for  submission,  files  should  be 
created  using  logical  breaks  in  the  document 
(e.g.,  file  broken  up  into  individual  chapters). 
Although  the  CI>-ROM  may  contain  the 
maximum  number  of  MBs  possible,  it  is 
necessary  to  try  to  limit  each  individual  file 
on  the  CD  to  20  MB  or  less.  The  maximum 
file  size  that  can  be  submitted  to  the  NRC 
also  depends  on  the  method  of  transmission. 
The  use  of  compression  techniques  (zipped 
files,  downsized  files,  etc.)  is  not  allowed  for 
electronic  files  submitted  to  the  NRC.  The 


table  below  summarizes  the  size  limitations 
based  on  the  method  of  file  transmission: 


Method  of  trans- 
mission 


File  size  limitations 


Electronic  Information     Less  than  or  equal  to 

Exchange  (EIE).  25MB' 

CD-ROM j  20MB  or  less  per  in- 
dividual file  on 
I     CDf 

E-mail  |  Less  than  or  equal  to 

I      lOMBt 

^Total,  combined  size  of  n^essage  and  at- 
tachments. 

"The  total  CD  capacity  may  be  used  but 
submitters  are  urged  to  limit  individual  files  to 
20MB  or  less. 

2.4     Security'/ Access  Settings 

Submissions  should  not  contain  any 
security  settings,  password  protections,  or 
any  other  attributes  that  will  exclude  full 
NRC  access  to  and  use  of  the  files.  NRC's 
internal  security  and  archival  processes  will 
maintain  the  integrity  of  the  materials  that 
are  submitted. 
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2.5 


Resolution 

Tagged  Image  File  Format  (TIFF)  or  PDF 
documents  must  be  created  using  the 
following  resolution  guidelines: 


TIFF  formatted  docu- 
ments 

PDF  fonroitted  docu- 
ments"," 

•  Bi-tonal  (black  and 
white)  TIFF  resolu- 
tion, 300  dpi. 

•  Color  TIFF  resolu- 
tion, 200  dpi. 

•  Grayscale  TIFF 
resolution,  200  dpi. 

•  Bi-tonal  (black  and 
white)  PDF  resolu- 
tion, 300  dpi. 

•  Color  PDF  resolu- 
tkm,  200  dpi. 

•  Grayscale  PDF  res- 
olution, 200  dpi. 

•PDF  files  containing  scanned  Images  of 
text,  in  PDF  Original  Image  with  HkJden  Text 
format,  or  PDF  l^ormal  files  containing  images 
of  text  are  unrecognized  by  the  Optical  Char- 
acter Re(X)gnition  (OCR)  conversion  process 
because  they  represent  non-textual  informa- 
tkx).  Documents  containing  integrated  images 
of  text  inserted  in  textual  documents  will  not 
be  accepted. 

'■Adobe®  Acrobat®  "downsampling"  may 
result  in  images  with  resolutions  less  than  ac- 
ceptable for  submisston  to  the  NRC.  There- 
fore, its  use  is  not  permitted. 

2.6  Use  of  Color 

The  NRC  discourages  the  use  of  color 
because  it  significantly  increases  file  size.  If 
the  use  of  color  adds  no  value  to  the 
understanding  of  the  information  presented, 
its  use  should  be  avoided.  If  color  is  required 
to  make  the  document  understandable,  its 
limited  use  is  acceptable.  Examples  of  color 
documents  that  meet  this  criteria  are  graphs, 
bar-charts,  and  engineering  drawings  that 
depend  exclusively  on  the  differences  in 
color  to  understand  the  information  and  data 
being  presented. 

2.7  Files  With  Special  Attributes 

Documents  that  contain  electronic  files 
with  special  attributes  present  many 
challenges  when  trying  to  manage  them  in  an 
electronic  environment.  The  NRC  currently 
does  not  have  the  technical  capability  to 
quickly  and  cost-effectively  reproduce 
documents  with  special  printing 
requirements  (such  as  requiring  the  use  of  a 
plotter  or  other  special  equipment  to  print) 
or  other  enhancements  such  as  3D  images, 
etc.  Therefore,  if  a  person  chooses  to  submit 
documents  with  special  attributes 
electronically,  he  or  she  must  submit  the 
number  of  CD-ROMs  required  by  the 
regulations,  plus  one  paper  copy.^ 

2.8  File  Linkages 

Files  containing  objects  (e.g.,  pictures, 
tables,  spreadsheets,  and  images  of  text) 
using  link  protocols  such  as  Object  Linking 
and  Embedding  (OLE),  Dynamic  Data 
Exchange  (DDE),  or  any  other  object  linking 
are  not  practicable  for  the  NRC  to  accept. 

2.9  Viruses 

Files  received  by  the  NRC  will  be  checked 
for  viruses  prior  to  acceptance.  Any 
submission  that  contains  a  virus  will  be 
returned  to  the  submitter. 


'  No  documents  with  special  attributes  will  be 
accepted  via  EIE. 


2.10  Macros 

Macros  in  files  such  as  Microsoft*  Excel 
are  sometimes  detected  as  viruses.  Therefore, 
the  use  of  macros  should  be  limited  because 
a  file  identified  as  having  a  virus  will  be 
returned  to  the  submitter. 

2.11  Copyrigh  ted  Information 

Except  as  provided  below,  submitting 
information  electronically  to  the  NRC 
through  the  EIE  process  shall  be  deemed  to 
constitute  authority  for  the  NRC  to  place  a 
copy  of  the  information  on  its  public 
document  database  and  to  reproduce  and 
distribute  sufficient  copies  to  carry  out  its 
official  responsibilities.  Any  person 
submitting  information  shall  be  deemed  to 
represent  to  the  NRC  that  he  or  .she  has  legal 
authority  to  submit  the  document  and  to 
permit  NRC  to  reproduce  and  distribute  the 
document,  and  shall  hold  the  NRC  harmless 
from  damages  that  result  from  the  NRC's 
reproducing  or  distributing  the  documents. 

If  a  document  contains  a  copyright  notice, 
or  is  accompanied  by  any  other  statement 
restricting  reproduction,  NRC  will  not  accept 
the  information  electronically  unless  the 
submitter  provides  an  explicit  statement 
authorizing  the  NRC  to  make  copies  of  the 
material  in  accordance  with  this  guidance.  If 
the  submitter  lacks  authority  to  permit  NRC 
to  reproduce  the  document,  NRC  will  not 
accept  the  information  electronically  until 
the  submitter  provides  written  authorization 
from  the  copyright  owner  for  the  NRC  to 
make  copies  of  the  material  in  accordance 
with  this  guidance. 

NRC  use  of  the  information  specified 
herein  does  not  constitute  authority  for 
others  to  use  the  information  outside 
applicable  requirements  of  copyright  law. 

2.12  Copies 

Licensees  and  vendors  submitting 
documents  via  EIE  do  not  need  to  send 
confirming  hard  copies  of  the  electronic 
documents.  Licensees,  applicants,  and 
members  of  the  public  submitting  documents 
on  CD-ROM  are  required  to  submit  as  many 
copies  as  required  by  the  applicable  agency 
regulation  or  order  and  accompanied  by  one 
paper  copy  as  well.  This  is  because  the 
agency  does  not  have  the  capability  to 
reproduce  paper  copies  of  these  submissions 
cost  effectively  or  rapidly  enough  to  meet  the 
needs  of  the  NRC  and  the  public.  However, 
as  the  technology  evolves  and  the  NRC  staff 
gains  more  experience  processing  and 
reproducing  documents  in  the  electronic 
environment,  and  becomes  more  comfortable 
working  in  an  electronic  environment,  NRC 
will  reassess  this  approach  and  modify  the 
guidance  document,  as  appropriate. 

3.0  Guidance  for  EIE  Submissions 

3. 1  Who  Can  Participate 

The  participant  population  includes 
applicants,  licensees,  external  entities 
(including  Federal,  State,  and  Local 
governments),  and  vendors  who  are  required 
to  submit  documents  to  the  NRC.  The  EIE  is 
designed  to  ensure  that  electronic  documents 
can  be  transmitted  via  the  Internet  in  a  secure 
and  unalterable  manner.  Submittals  such  as 
those  that  are  required  to  be  submitted  under 
oath  or  affirmation  may  be  safely  transmitted 


via  the  Internet.  Applicants,  licensees, 
vendors  etc.  will  designate  individual  users 
who  have  the  responsibility  for  originating, 
signing,  or  sending  docimients  to  the  NRC  in 
compliance  with  regulatory  requirements. 

3.2  How  To  Register 

The  NRC  provides  for  overall 
administration  of  the  EIE  process  through  the 
designated  Local  Registration  Authority 
(LRA).  The  LRA  creates  and  maintains  an 
Authorized  Certificate  List  (ACL)  consisting 
of  authorized  internal  and  external  EIE 
participants.  Each  participant  must  send  an 
ACL  containing  the  name  and  e-mail 
addresses  of  individuals  who  will  be 
submitting  digitally  signed  documents  to  the 
NRC.  The  ACL  must  be  sent  to  the  NRC  in 
a  signed  paper  form  to  the  following  address: 
Local  Registration  Authority  (T6  C30), 
Electronic  Information  Exchange,  U.S. 
Nuclear  Regulatory  Conmiission, 
Washington,  DC  20555-0001. 

Upon  receipt  of  the  ACL,  the  NRC  will  e- 
mail  to  each  individual  named  a  unique 
personal  identification  number  (PIN)  to  be 
used  in  applying  for  a  digital  certificate. 
Once  received,  the  digital  certificate  will 
then  enable  individual  users  to  digitally  sign 
documents  and  submit  them  in  a  secure 
manner.  The  PIN  number  will  be  sent 
approximately  3  to  5  business  days  after 
receipt  of  the  ACL.  Participants  may  add  or 
delete  names  from  the  ACL  by  written 
notification  to  the  NRC  using  the  above 
address.  The  LRA  will  use  the  ACL  to 
validate  authorized  individuals  requesting 
digital  signature  certificates.  The  LRA  may  be 
contacted  via  e-mail  at  EIE@nrc.gov. 

3.3  What  Is  Needed  To  Participate 

Participating  individuals  in  the  EIE 
initiative  may  use  their  existing  workstations 
with  standard  desktop  configuration.  The 
reconunended  workstation  configuration 
requires  a  Pentium  133  MHZ  (or  higher)  with 
a  minimum  of  32  MB  of  RAM,  20  MB  of 
available  disk  space,  and  access  to  the  World 
Wide  Web  (Web)  through  an  Internet  Service 
Provider  (ISP).  The  operating  system  should 
be  either  Windows  NT  or  Windows  95  (or 
higher).  In  addition,  each  workstation  must 
be  equipped  with  browser  software, 
consisting  of  either  Netscape  Navigator  or 
Communicator  (version  4.6  or  higher)  or 
Microsoft  Internet  Explorer  (version  5.0  or 
higher)^  Other  browser  types,  such  as  AOL  or 
Mosaic,  are  not  currently  supported  for  use 
in  the  EIE  system. 

In  order  to  utilize  EIE.  each  individual 
must  obtain  a  digital  signature  certificate 
(Digital  ID).  (See  Section  3.4  of  this  guidance 
document.)  Additionally,  there  are  software 
plug-ins  that  must  be  downloaded  and 
installed.  In  the  subsequent  sections,  each 
process  and  step  required  to  setup  a 
computer  or  workstation  to  use  EIE  is 
described.  The  processes  and  steps  described 
are  specific  to  both  Netscape  Navigator/ 
Communicator  4.6  or  higher  and  Microsoft 
Internet  Explorer  5.0  or  higher. 

3.4  How  To  Obtain  a  Digital  Signature 
Certificate 

All  users  must  have  a  Digital  ID  in  order 
to  use  EIE.  A  Digital  ID  is  used  to  submit  and 
digitally  sign  the  form  used  to  submit 
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documents  and  will  be  required  in  order  to 
access  the  EIE  external  server  to  retrieve 
documents,  if  appropriate.  The  EIE  system 
requires  the  use  of  an  NRC-issued  Digital 
Certificate. 

To  obtain  a  Digital  ID,  authorized 
participants  must  first  complete  and  submit 
an  enrollment  form.  VeriSign.  Inc.  acts  as  the 
NRC's  Certificate  Authority  (CA)  and 
provides  the  NRC  with  a  Digital  Certificate 
(ID)  enrollment  page  on  their  Web  site.  The 
NRC  provides  VeriSign  Onsite  Digital 
Certificates  (ID's)  at  no  cost.  The  steps  for 
obtaining  a  Digital  Certificate  are  provided  on 
the  EIE  home  page  at  http://www.nrc.gov7 
site-help/eie.html.  After  accessing  the  EIE 
home  page,  click  on  the  "Request  /  Retrieve 
Certificate"  hyperlink  and  follow  the  step-by- 
step  prompts. 

3.5  How  To  Obtain  Software  Plug-Ins 

In  order  to  utilize  the  EIE  system,  users 
will  need  to  download  and  install  two 
software  plug-ins.  The  software  plug-ins 
required  are  browser-dependent  and  can  be 
obtained  from  the  EIE  home  page  on  the  NRC 
Web  site  at  [http://www.nrc.gov/site-help/ 
eie.html).  The  specific  plug-ins  required  are 
the  Internet  Form  Viewer,  which  is  a 
required  plug-in  regardless  of  the  browser 
used,  a  signaturing  plug-in  for  Netscape 
users,  and  a  separate  viewer  plug-in  for 
Microsoft  Explorer  users.  To  successfully 
download  and  install  the  plug-ins.  simply  go 
to  the  EIE  home  page  and  click  on  the  "EIE 
Start  Up"  hyperlink  and  follow  the  step-by- 
step  procedures  provided. 

3.6  How  To  Submit  Documents 

Documents  eligible  for  submission  to  the 
NRC  are  restricted  to  specific  formats.  No 
documents  with  special  attributes  (e.g., 
documents  with  special  printing 
requirements,  such  as  requiring  the  use  of  a 
plotter  or  other  special  equipment  to  print) 
or  other  enhancements  such  as  3D  images, 
etc.  will  be  accepted  via  EIE.  The  acceptable 
formats  for  electronic  submission  via  EIE  are 
listed  in  Section  2.1  above.  The  submission 
of  documents  to  the  NRC  using  EIE  will 
require  the  use  of  the  NRC's  EIE  form.  The 
EIE  form  is  a  document  based  on  Extensible 
Mark-up  Language  (XML).  It  allows 
participants  to  sign,  enclose,  submit,  and 
verify  documents  via  the  Internet.  The 
document  to  be  submitted  or  transmitted 
must  be  presented  as  an  enclosure  to  the 
form.  The  form  can  be  accessed  by  going  to 
the  NRC  Web  site  at  {http://www.nrc.gov/site- 
help/eie.html).  Once  there,  select  the 
"Submit/Retrieve"  hyperlink  and  click  on 
"Go  to  Form." 

Once  the  form  is  displayed,  users  will  need 
to  fill  in  the  fields  on  the  form  and  attach  the 
document(s)  for  submission  to  the  NRC.  Once 
the  fields  have  been  filled  in  and  the 
intended  documents  are  attached,  the  form 
must  be  digitally  signed. 

Documents  submitted  electronically  using 
EIE  do  not  need  to  be  digitally  signed  by  the 
author(s).  They  may  be  digitally  signed  by 
the  person  who  transmits  them,  but  the 
author(s)  are  accountable  for  the  content  of 
the  document(s)  submitted.  Generally,  the 
persons  who  will  digitally  sign  documents 
and  transmit  them  electronically  to  the  NRC 


are  the  same  persons  who  currently  dispatch 
licensing  documents  through  the  mail  to  the 
NRC.  Licensees  and  vendors  submitting 
documents  via  EIE  do  not  need  to  send 
confirming  hard  copies  of  the  electronic 
documents. 

NRC  regulations  require  that  some 
documents  be  filed  under  oath  or  affirmation. 
If  such  a  document  is  transmitted 
electronically  using  EIE,  it  must  conclude 
with  a  statement  to  this  effect: 

"I  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  Executed  on 
(date)". 

The  electronic  document  must  be  digitally- 
signed  by  the  person  affirming  this  statement. 
This  person  may  then  transmit  the  document 
directly  to  the  NRC  using  EIE  or  may  forward 
the  document  to  someone  else  for 
transmission  to  the  NRC.  In  the  latter  case, 
the  transmitter  must  also  digitally  sign  the 
document. 

Documents  transmitted  to  the  NRC 
electronically  using  EIE  will  be  time-  and 
date-stamf>ed  when  the  last  bit  of  the 
transmittal  is  received  by  the  EIE  server.  The 
time  and  date  of  the  transmission  will 
become  part  of  the  record  in  the  NRC's 
Agencywide  Documents  Access  and 
Management  System  (ADAMS).  The 
transmitter  will  be  e-mailed  a  notice  of 
receipt  of  the  document.  The  notice  will 
include  the  time  and  date  the  transmission 
was  received  at  the  NRC. 

Submission  of  documents  via  EIE  satisfies 
agency  submittal  requirements.  The 
submitter  need  not  send  additional  copies  to 
NRC  regions  or  other  agency  offices. 

For  more  detailed  information  and  step-by- 
step  procedures  on  how  to  submit  documents 
to  the  NRC  using  EIE.  see  the  "EIE  Submittal 
Procedures"  on  NRC's  Web  site  at  http:// 
www.  n  rc.gov/site-h  elp/eie.html. 

3.7  Where  To  Submit  Documents 

Documents  submitted  using  ELE  are 
automatically  sent  to  the  NRC  Document 
Processing  Center  for  processing  into 
ADAMS.  No  additional  information  is 
necessary,  except  for  submittals  intended  for 
a  Region.  Submissions  intended  for  the 
Regions  should  have  the  Region(s)  listed  in 
the  comment  box  contained  on  the 
submission  form. 

3.8  Additional  User  Assistance  (References 
and  Contact  Information) 

Additional  information,  as  well  as  detailed 
user  guides  can  be  obtained  from  NRC's  Web 
site  at  [http://www.nrc.gov/site-help/ 
eie.html]. 

Should  you  have  any  questions,  please 
contact  the  Local  Registration  Authority 
(LRA)  at  (301)  415-6030  or  by  e-mail  at 
EIE@nrc.gov. 

4.0  Guidance  for  CD-ROM  Submissions 

4.1  Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal,  State,  and  Local  governments), 
vendors,  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

'  4.2    What  Can  Be  Submitted 

Documents  may  be  submitted  via  CD- 
ROM,  except  as  noted  in  Section  1.3.1  above. 


As  mentioned  in  Section  1,  there  are  also 
documents  that  should  only  be  submitted 
using  CD-ROM.  such  as  large  documents 
exceeding  15  megabytes.  However, 
documents  that  are  submitted  on  CD-ROM 
must  also  be  submitted  with  one  paper  copy. 
Also,  documents  containing  Classified 
information  (i.e..  National  Security 
Information  and  Restricted  Data).  Safeguards 
Information,  Privacy  Information  whic;h  is 
protected  by  the  Privacy  Act  (5  U.S.C. 
552(a)),  Proprietary  Information,  or  Official 
Use  Only  Information  may  only  be  submitted 
electronically  on  CD-ROM  and  not  via  EIE  or 
e-mail. 

4.3    How  To  Submit  CD-ROMs  to  the  SRC 

Each  CD-ROM  submission  must  be 
transmitted  by  a  signed  letter  in  paper 
format.  Documents  submitted  pursuant  to 
NRC  regulations  must  cite  the  relevant 
regulations  in  either  the  subject  line  or  the 
first  paragraph  of  the  transmittal  letter.  The 
transmittal  letter  must  include  the  name, 
phone  number,  mailing,  and  e-mail  address 
of  a  contact  person  who  can  respond  to 
questions  about  the  submission.  In  addition, 
if  there  are  any  special  instructions  regarding 
the  use  of  the  CD-ROM  (e.g..  how  to  open  the 
files,  access  the  publication,  etc.).  they 
should  be  included  as  part  of  the  transmittal 
letter.  When  a  CD-ROM  contains  multiple 
documents,  the  transmittal  letter  must 
identify  each  document  contained  on  the 
CD-ROM.  The  transmittal  letters  for  CD- 
ROMs  containing  Classified  Information  {i.e.. 
National  Security  Information  and  Restricted 
Data)  must  be  marked  in  accordance  with  10 
CFR  95.37  and  mailed  to  the  NRC  Classified 
mailing  address.  If  the  CD-ROM  contains 
sensitive  or  non-public  documents,  the 
additional  requirements  in  Section  4.3.1. 
apply. 

CD-ROM  submissions  of  documents  must 
be  accompanied  by  one  paper  copy  as  well. 
This  is  because  the  agency  does  not  have  the 
capability  to  reproduce  paper  copies  of  these 
submissions  cost  effectively  or  rapidly 
enough  to  meet  the  needs  of  the  NRC  and  the 
public.  However,  as  the  technology  evolves, 
and  staff  becomes  more  comfortable  working 
in  an  electronic  environment.  NRC  will 
reassess  this  approach  and  modifi,'  the 
guidance  document,  as  appropriate. 

4.3.1     Sensitive  or  Non-Public  Documents 

The  sensitivity  level  of  the  transmitted 
documents  must  be  included  on  the  first  page 
of  the  accompanying  transmittal  letter. 
Documents  containing  Classified  Information 
(i.e..  National  Security  Information  and 
Restricted  Data),  Safeguards  Information. 
Sensitive  Homeland  Security  Information. 
Privacy  Act  Information,  Proprietar\- 
Information,  or  Official  Use  Only  Information 
should  be  submitted  in  a  CE^-ROM  version 
intended  for  internal  NRC  review  only.  (This 
information  may  only  be  submitted 
electronically  on  CD-ROM,  but  not  via  EIE  or 
e-mail.  Detailed  guidance  on  withholding 
Sensitive  Homeland  Securitv  Information  is 
contained  in  COMSECY-02^015.  which  can 
be  obtained  by  visiting  the  NRC's  Web  site 
at  http://www.nrc.gov/reading-rm  and 
selecting  "COMSECY-02-0015".)  NRC 
regulations  will  prescribe  how  many  copies 
are  to  be  submitted.  If  the  CD-ROM  contains 
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non-public  information,  the  submitter  shall 
provide  the  NRC  with  the  prescribed  number 
of  copies  of  the  complete  material,  plus  one 
CD-ROM  containing  only  the  publicly 
available  information.  This  CD-ROM  must  be 
clearly  labeled  "Publicly  Available 
Information."  Thus,  if  an  applicant  is 
required  to  submit  15  copies,  it  would  send 
15  CD  ROM  copies  of  the  complete  material 
containing  both  the  public  and  the  non- 
public document  and  one  additional  CD- 
ROM  containing  only  the  publicly  available 
information  for  placement  in  the  agency's 
PDR,  and  one  paper  copy  of  the  complete 
material  and  one  paper  copy  containing  only 
the  publicly  available  information. 

4.3.2  Oath  or  Affirmation 

NRC  regulations  require  that  some 
documents  be  filed  under  oath  or  affirmation. 
If  such  a  document  is  submitted  on  CD- 
ROM,  the  transmittal  letter  must  contain  the 
oath  and  the  signature  of  the  person  swearing 
to  the  accuracy  of  the  information  submitted. 
Specifically,  the  letter  must  include  the 
following  statement  with  the  signature  of  the 
person  affirming  it; 

"1  declare  under  penalty  of  perjury  that  the 
foregoing  is  true  and  correct.  Executed  on 
[date)". 

4.3.3  Living  Documents 

Many  large  documents  historically 
submitted  to  the  NRC  have  been  maintained 
as  living  documents  and  have  used  a  page- 
replacement  strategy  for  update.  In  the 
electronic  environment  this  approach  is  not 
practicable.  Consequently,  if  a  submitter 
chooses  to  use  electronic  submission  of  these 
documents,  all  subsequent  updates  must  be 
performed  on  a  total-replacement  basis.  The 
updated  version  must  include  a  list  of 
changed  pages  and  each  changed  page  must 
include  both  a  change  indicator  for  the  area 
changed,  for  example  a  bold  line  vertically 
drawn  in  the  margin  adjacent  to  the  portion 
actually  changed,  and  a  page  change 
identification  (date  of  change  or  change 
number  or  both). 

4.3.4  CD-ROM  File  Format 

The  acceptable  file  formats  are  stated  in 
Section  2.1.  However,  for  text-oriented 
documents,  the  preferred  file  formats  are 
Portable  Data  Format  (PDF)  Normal  and  PDF 
Original  Image  with  Hidden  Text.  PDF  Image 
Only  is  preferred  for  submission  of 
graphic\image  documents.  PDF  files  and 
TIFF  files  should  be  scanned  at  the 
resolutions  stated  in  Section  2.5  of  this 
document. 

Large  documents  made  up  of  multiple  files. 
folders,  etc.,  often  require  the  inclusion  of  a 
search  engine  on  the  CD-ROM  to  facilitate 
navigation,  search,  and  retrieval  of  the 
document.  The  inclusion  of  the  search  engine 
enables  the  user  to  access  the  material 
contained  on  the  CD-ROM  without  having  to 
rely  on  other  software  in  the  users'  resident 
environment.  The  NRC  encourages  the 
inclusion  of  these  search  engines  to  facilitate 
the  use  of  the  materials  in  stand-alone  mode. 
However,  only  those  products  that  do  not 
require  the  end-user  to  purchase  a  license  to 
use  are  acceptable. 


4.3.5  Packaging/Labeling 

When  submitting  documents  that  contain 
both  publicly  and  non-publicly  available 
files,  all  of  the  files  should  be  included  on 
a  CE>-ROM.  In  addition,  a  separate  CD-ROM 
must  be  provided  that  contains  only  the 
publicly  available  files.  Each  CD-ROM  must 
be  clearly  labeled  indicating  its  availability. 
CD-ROMs  labeled  as  "Publicly  Available" 
will  be  released  to  the  public  (sent  to  the 
Public  Document  Room,  where  they  are 
available  for  inspection  and  copying).  The 
mailing  package  containing  CD-ROMs  with 
documents  comprised  of  Safeguards, 
Proprietary,  or  Privacy  Act  Information  must 
be  marked  in  accordance  with  the 
requirements  set  forth  in  10  CFR  2.790(b)  and 
73.21(e).  The  mailing  package  forwarding 
CD-ROMs  containing  Classified  Information 
must  be  submitted  to  NRC  in  accordance 
with  the  requirements  contained  in  10  CFR 
95.39. 

4.3.6  Rejection  of  Submissions 

It  is  not  practicable  for  the  NRC  to  accept: 

•  Any  submission  that  contains  a  virus, 

•  Files  submitted  that  are  compressed. 

•  File  formats  other  than  those  listed  in 
Section  2.1. 

•  CD-ROMs  that  contain  both  publicly  and 
non-publicly  available  files  on  a  single  CD, 
unless  a  second  CD  with  only  publicly 
available  information  is  also  provided. 

•  CD-ROMs  containing  OLE  (Object 
Linking  and  Embedding),  DDE  (Dynamic 
Data  Exchange),  or  any  other  object  linking. 

4.4  Where  To  Submit  the  CD-ROMs 

Send  CD-ROMs  with  transmittal  letter  to 
the  mailing  address  specified  in  the 
regulation,  order,  or  other  document 
governing  the  submission  of  that  particular 
application,  report  or  correspondence. 

4.5  Additional  User  Assistance  (references 
and  contact  information) 

Information  can  be  found  in  the  "CD-ROM 
Submittal  Procedures",  found  in  Related 
Information,  by  visiting  the  NRC's  Web  site 
at  http://www.nrc.gov/site-help/eie.html. 

For  assistance  or  to  discuss  problems  with 
making  CD-ROM  submissions  of  electronic 
filings,  contact  the  Document  Processing 
Services  Section  at  301-415-2488  during  the 
NRC's  normal  business  hours  (7:30  a.m.  to 
4:15  p.m.  eastern  time)  or  e-mail 
EIE@nrc.gov. 

3.0    E-mail  Submissions 

.5. ;     Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal,  State,  and  Local  governments), 
vendors  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

5.2     What  Can  Be  Submitted 

Documents  (except  for  collaborative 
communications  with  States  and  other 
Federal  agencies)  submitted  by  e-mail. 
including  the  text  of  the  e-mail,  should 
contain  only  information  that  could  be  made 
available  to  the  public  and  may  be  used  for: 

•  Rulemaking  petitions  and  comments  in 
rulemaking  proceedings. 


•  Requests  for  enforcement  action  under 
10  CFR  2.206,  which  may  be  sent  to 
2206PETITIONS@NRC.  GOV. 

•  FOIA  requests  and  appeals  (unless 
Privacy  Act  information  is  sought;  review 
Section  1.3.5  for  additional  details). 

•  Responses  to  Federal  Register  Notices  or 
other  agency  communications  where  NRC 
has  provided  a  specific  e-mail  address. 

Multiple  document  attachments  are 
acceptable,  but  the  e-mail  cannot  exceed  the 
lOMB  size  limitation,  and  the  e-mail  must 
include  the  required  information  as  listed  in 
Section  5.4. 

In  addition,  the  NRC  provides  a  listing  of 
contacts  on  the  NRC  Web  site  at  http:// 
wvnv.nrc.gov  that  can  be  used  for  a  variety  of 
e-mail  communications  to  the  agency  by 
selecting  "Contact  Us"  from  the  home  page. 
Dbcuments  can  be  submitted  by  e-mail  for 
the  purposes  identified  on  the  Web  site,  and 
should  be  sent  to  the  specific  e-mail  address 
provided  for  each  form  of  communication. 

5.3  Rejection  of  Submissions 

File  submissions  that  do  not  meet  the 
parameters  outlined  in  this  document, 
especially  as  outlined  in  Section  2.0,  will  be 
rejected  and  will  require  re-submission.  If  the 
e-mail  (with  attachments)  exceeds  the  10  MB 
size  requirement  or  contains  a  virus,  the 
sender  will  receive  an  automated 
"Undelivered  Mail"  notice  stating  the  reason 
for  the  delivery  rejection. 

If  the  documents  do  not  comply  with  other 
file  parameters  outlined  in  Section  2.0  (e.g., 
unknown  file  format,  compressed  files, 
incorrect  naming  convention,  corrupt/ 
unreadable  file  or  if  it  contains  macros 
identified  as  potential  viruses),  the  intended 
recipient  may  notify  the  addressee  to  re- 
submit the  document(s).  Finally,  the  body  of 
the  e-mail  message/text  must  include  the 
required  information  as  listed  in  Section  5.4. 

5.4  How  To  Send  E-mai] 

Files  sent  via  e-mail  must  be  sent  as  an 
attachment  to  the  e-mail  message  in  order  to 
retain  the  original  formatting  of  the 
document(s).  The  e-mail  message  must 
include  the  name  of  a  contact  person  who 
can  respond  to  questions  about  the 
submission,  along  with  the  contact  person's 
daytime  phone  number,  mailing,  and  e-mail 
address.  The  e-mail  must  also  identify/ 
describe  each  document  attached  to  the  e- 
mail  message.  The  format  used  to  generate 
each  of  the  identified  file(s)  must  also  be 
listed. 

5.5  Where  To  Submit  E-mail 

E-mail  may  be  addressed  to  either  specific 
individuals  named  as  contacts  or  to  the  office 
specified  in  the  regulation  or  communication 
specific  to  the  document(s)  being  submitted, 
to  addresses  the  NRC  Web  site  provides  for 
individual  program  offices  or  specific  agency 
functions  or  services,  or  to  the  Office  of 
Public  Affairs.  Individual  program  offices 
may  be  contacted  by  u^ng  the  addresses 
found  at  the  NRC  Web  site  at  http:// 
www.nrc.gov,  and  selecting  "Contact  Us" 
from  the  home  page.  The  Office  of  Public 
Affairs  may  also  be  contacted  through  the 
"Contact  Us"  page  or  at  OP/4@nrc.gov.  The 
Office  of  the  Secretary  of  the  Commission 
may  be  contacted  at 
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2206PETrnONS@NRC.GOV  for  2.206 
petitions  (use  upper  case  where  indicated). 
The  sender  will  not  be  e-mailed  a 
confirmation  of  receipt  of  the  submission. 

6.0  Facsimile  (Fax)  Submissions 

6.1  Who  Can  Participate 

This  guidance  is  intended  for  licensees, 
applicants,  external  entities  (including 
Federal,  State,  and  Local  governments), 
vendors  and  members  of  the  public  who 
submit  documents  to  the  NRC. 

6.2  What  Can  Be  Submitted 

Documents  (except  for  collaborative 
communications  with  States  and  other 
Federal  agencies)  submitted  by  fax  should 
contain  only  information  that  could  be  made 
available  to  the  public  and  may  be  used  for: 


•  Rulemaking  petitions  and  comments  in 
rulemaking  proceedings. 

•  Requests  for  enforcement  action  under 
10  CFR  2.206. 

•  FOIA  requests  and  appeals  made  directly 
to  the  FOIA  and  Privacy  Act  Officer  (unless 
Privacy  Act  information  is  sought;  review 
Section  1.3.5  for  additional  details). 

•  Responses  to  Federal  Register  Notices  or 
other  agency  communications  where  NRC 
has  provided  for  response  by  fax. 

•  Responses  to  NRC  licensing-related 
questions. 

•  Information  from  export/import  license 
applicants,  and  licensees. 

6.3    How  To  Send  Facsimiles  (Faxes) 

Faxes  must  include  the  name  of  a  contact 
person  who  can  respond  to  questions  about 


the  submission,  along  with  the  rxjntact 
person's  daytime  phone  number  and  mailing 
or  e-mail  address. 

6.4     Where  To  Submit  Facsimiles  (FaxesI 

The  NRC  has  established  centralized 
receipt  points  (see  listing  of  fax  locations 
provided  in  Section  6.5)  for  official 
submissions  transmitted  by  fax  at  each  of  the 
Regional  Offices,  the  Office  of  International 
Programs,  and  NRC  Headquarters.  All  official 
transmissions  should  be  sent  to  one  of  these 
official  receipt  points  to  ensure  that  they  are 
captured  as  official  records  of  the  agency,  • 

6., 5     Facsimile  Locations  and  User 
Assistance 


Location 


Fax  Number 


User  assistance 
and  verifaction 


Headquartedrs  (24-Hour  Operation) 

Office  of  International  Programs 

Office  of  the  Secretary 

Freedom  of  Information  Act  and  Privacy  Act  Officer 

Region  1  

Region  2  

Region  3  

Region  4  


or 


301-415-7010 
301-415-7020 
301-415-2395 
301-415-1101 
301-415-5130 
610-337-5324 
404-562^900 
630-829-9886 
817-860-8210 


301-415-7000 

301-415-1787 
301-415-1966 
301-415-7169 
610-337-5270 
404-562-4827 
630-810-4376 
817-860-8100 


7.0    Additional 

Resources  7. 1     User  Assistance 

To  obtain  general  information  about 
accessing  documents  filed  electronically 
(viewing,  printing,  and  downloading), 
contact  the  NRC  Public  Document  Room 
(PDR)  during  business  hours. 

Vou  may  contact  the  PDR  librarians  by  any 
of  the  following  means: 

Telephone:  1-800-397-4209  or  301-415- 
4737. 

TTY  (hearing  impaired):  1-800-635-4512. 


Facsimile:  301-415-3548. 

E-mail:  pdr®nrc.gov. 

U.  S.  Mail:  Public  Document  Room, 
(01F13),  U.  S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555-0001. 

Onsite  at  the  PDR:  One  White  Flint  North, 
11555  Rockville  Pike  (first  floor),  Rockville 
MD. 

Hours  of  PDR  operation: 

Reading  Room:  7:45  a.m.^-4:15  p.m. 
eastern  time,  Federal  Workdays. 

Telephone  Service:  8:30  a.m. — 4:15  p.m., 
eastern  time.  Federal  Workdays. 


7.2     References 

NRC.  EIE  Web  site:  http:/■''wvi■\^.nr(.gnv/ 
site-help/eie.html 

The  Code  of  Federal  Regulations.  Title 
10 — Energy  http://wwvi-.nrc.gov.  Select  "Code 
of  Federal  Regulations"  from  the  Index  found 
on  the  home  page. 

Freedom  of  Information  Act,  5  U.S.C.  552 

Privacy  Act,  5  U.S.C.  552a 

(FR  Doc.  02-21889  Filed  9-5-02:  8:45  am] 
BILUNG  COOE  7SgO-01-P 
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NUCLEAR  REGULATORY 
COMMISSION 

10  CFR  Chapter  I 

RIN  3150-AF61 

Electronic  Maintenance  and 
Submission  of  Information 

AGENCY:  Nuclear  Regulatory 

Commission. 

ACTION:  Proposed  rule. 


SUMMARY:  The  Nuclear  Regulatory 
Commission  (NRC)  proposes  to  amend 
its  rules  to  clarify  when  and  how- 
licensees  and  other  members  of  the 
public  may  use  electronic  means  such 
as  CD-ROM  and  e-mail  to  communicate 
with  the  agency.  These  amendments  are 
necessary  to  implement  the  Government 
Paperwork  Elimination  Act  (GPEA).  In 
the  Rules  and  Regulations  section  of  this 
Federal  Register,  the  NRC  is  publishing 
a  direct  final  rule  on  this  subject, 
because  the  Agency  views  this  action  as 
noncontroversial  and  anticipates  that  it 
will  not  receive  significant  adverse 
comments.  A  detailed  rationale  for  the 
rulemaking  is  set  forth  in  the  direct  final 
rule  notice.  If  the  NRC  does  not  receive 
anv  significant  adverse  comments  on 
this  rule,  then  the  rule  will  become  final 
without  further  proceedings.  If  the  NRCi 
receives  significant  material  and  adverse 
comments,  the  direct  final  rule  will  be 
withdrawn  and  the  NRC  will  address  all 
public  comments  received  in  a  later 
final  rule  based  on  this  proposed  rule. 
The  NRC  will  not  begin  a  second 
comment  period.  At  the  same  time  that 
the  NRC  is  proposing  to  amend  its  rules, 
it  is  also  making  available  guidance  on 
how  to  submit  documents  to  the  agency 
electronically.  The  guidance  is 


appended  to  the  Federal  Register 

publication  of  the  direct  final  rule. 
When  the  final  rule  becomes  effective, 
this  new  guidance  document  will 
supersede  earlier  guidance  on  electronic 
submissions. 

DATES:  The  comment  period  for  this 
proposed  rule  ends  on  October  21,  2002. 
Comments  received  after  that  date  will 
be  considered  if  it  is  practical  to  do  so, 
but  the  NRC  is  able  to  ensure  only  that 
comments  received  on  or  before  this 
date  will  be  considered.  The  NRC  staff 
will  hold  a  public  meeting  to  answer 
questions  on  issues  arising  from  this 
action  on  October  3,  2002. 

ADDRESSES:  Mail  written  comments  to 
the  Secretary.  U.S.  Nuclear  Regulatory 
Commission.  Washington,  DC  20555- 
0001.  Attention:  Rulemakings  and 
Adjudications  Staff. 

Deliver  comments  to:  11555  Rockville 
Pike,  Rockville,  Maryland,  between  7:30 
a.m.  and  4:15  p.m.  Federal  workdays. 

Comments  may  also  be  submitted  via 
the  NRC's  interactive  rulemaking  Web 
site  at  http://ruleforum.llnI.gov.  This 
site  permits  a  commenter  to  upload 
comments  as  files  (most  formats),  if  the 
commenter's  Web  browser  supports  that 
function.  For  information  about  the 
interactive  rulemaking  site,  contact  Ms. 
Carol  Gallagher,  301-415-5905, 
CAG@nrc.gov. 

Comments  received  may  be  viewed 
and  downloaded  electronically  via  the 
interactive  rulemaking  Web  site. 
C^omments  will  also  be  available 
electronically  for  public  inspection  in 
the  Publicly  Available  Records  System 
(PARS)  Library  component  of  the  NRC's 
Agencvwide  Documents  Access  and 
Management  System  (ADAMS).  ADAMS 
is  accessible  from  the  NRC's  Web  site  at 


http://vvvnv.nrc.gov  hy  selecting 
"Documents  in  ADAMS"  from  the 
index,  and  at  the  NRC  Public  Document 
Room  (PDR).  The  PDR  is  located  at  One 
White  Flint  North,  11555  Rockville 
Pike,  (First  Floor),  Rockville,  MD.  If  you 
do  not  have  access  to  ADAMS,  or  if  you 
have  difficulty  accessing  the  documents 
in  ADAMS,  contact  the  NRC  Public 
Document  Room  Reference  Staff  by 
phone  at  1-800-397-4209  or  301-415- 
4737,  or  by  e-mail  to  pdr@nrc.gov.  The 
guidance  the  agency  is  issuing  as  an 
appendix  to  the  direct  final  rule  is  also 
available  via  ADAMS  at  the  NRC's  Web 
site  at  http://www.nrc.gov/site-help/ 
eie.html.  by  calling  (301)  415-6030,  by 
e-mail  at  EIE@nrc.gov,  or  by  writing  to 
the  Applications  Development  Division, 
Office  of  the  Chief  Information  Officer, 
at  the  main  NRC  address,  given  under 
the  ADDRESSES  heading  above. 

The  public  meeting  will  be  held  in  the 
auditorium  at  NRC  Headquarters,  Two 
White  Flint  North,  11545  Rockville,  MD, 
beginning  at  8:30  a.m.  and  ending  about 
12:30  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
A.  Skoczlas,  301-415-7186, 
EIE@nrc.gov:  or  Brenda  J.  Shelton,  301- 
415-7233,  bjsl@nrc.gov. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  direct  final 
rule  of  the  same  title,  which  is  found  in 
the  Rules  and  Regulations  section  of  this 
Federal  Register, 

Dated  at  Rockville  Maryland,  this  22nd  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Annette  Vietti-Cook, 
Secretary  of  the  Commission. 
(FR  Doc.  02-21888  Filed  9-5-02;  8:45  am) 
BILUNG  CODE  7590-01 -P 
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DEPARTMENT  OF  THE  irfTERIOR 

Office  of  the  Secretary 

Interior  Board  of  Indian  Appeals,  Office 
of  Hearings  and  Appeals;  Review  of 
Historical  Trust  Accounting 

agency:  Office  of  the  Secretary;  Interior 
Board  of  Indian  Appeals;  Office  of 
Hearings  and  Appeals,  Interior. 

ACTION:  Notice  of  appeal  procedures  and 
practice. 


DATES:  This  notice  is  effective 
immediately. 


Iss 

1 

7 
3 


SE 


ADDRESSES:  Office  of  the  Secretary, 
Department  of  the  Interior,  1849  C 
Street,  NW,  Washington,  DC  20240. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  More,  Office  of  Hearings  and 
Appeals,  801  N.  Quincy  Street,  Suite 
300,  Arlington,  VA  22203. 
SUMMARY:  Notice  is  hereby  given  that 
the  Secretary  of  the  Interior  has  directed 
the  Interior  Board  of  Indian  Appeals, 
Office  of  Hearings  and  Appeals, 
pursuant  to  43  CFR  4.1(b)(2)(ii)  and 
4.330(a)(2),  and  Secretarial  Order  No. 
3242,  to  exercise  administrative  review 
authority  for  appeals  from  all  historical 
accountings  by  the  Office  of  Historical 
Trust  Accounting.  The  Procedures  and 
Practice  specified  in  43  CFR  part  4  shall 


apply  to  appeals  from  the  Office  of 
Historical  Trust  Accounting  to  the 
Interior  Board  of  Indian  Appeals. 
References  to  the  Bureau  of  Indian 
Affairs  in  such  Procedures  and  Practices 
(including  those  in  43  CFR  4.331(c), 
4.312,  4.314(a),  4.318,  4.331,  4.332, 
4.333,  4.335,  4.338,  and  4.340)  shall  be 
deemed  also  to  apply  to  the  Office  of 
Historical  Trust  Accounting  for  the 
purpose  of  administrative  review  by  the 
Interior  Board  of  Indian  Appeals. 

Dated:  September  5,  2002. 
J.  Steven  Griles, 
Deputy  Secretary. 

[FR  Doc.  02-22917  Filed  9-5-02;  1:05  pm] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  6, 
2002 

COMMERCE  DEPARTMENT 
National  OcMnic  and 
Atmospheric  AdministratkHi 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
published  8-7-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
Califomia;  published  7-8-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Common  carrier  services: 
Satellite  communications — 
Direct  broadcast  satellite 
service;  policy  and 
service  rules;  published 
8-7-02 
Licensing  procedures; 
space  to  earth 
transmissions  in  upper 
and  lower  L-band; 
published  8-7-02 
Radio  stations;  table  of 
assignments: 

Pennsylvania;  published  8-7- 
02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Grants: 
Substance  Abuse  and 
Mental  Health  Service 
Administration;  mental 
health  and  substance 
abuse  emergency 
response  criteria; 
published  9-6-02 

JUSTICE  DEPARTMENT 

Radiation  Exposure 
Compensation  Act 
Amendments  of  2000; 
claims: 

Technical  amendments; 
published  8-7-02 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 


Small  arms  ammunition 
manufacturing; 
published  9-6-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Waterfront  facilities  and  port 
and  harbor  areas;  maritime 
identification  credentials; 
clarification;  published  8-7- 
02 

TRANSPORTATION 

DEPARTMENT 

Fsdwal  Aviation 

Administration 

Airworthiness  directives: 
de  Havilland;  published  7- 

22-02 
Eurocopter  France; 
published  8-2-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marlcating 
Service 

Prunes  (dried)  produced  in — 
Califomia;  comments  due  by 
9-13-02;  published  7-15- 
02  [FR  02-17615] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Plant-related  quarantine, 
foreign: 

Clementines  from  Spain; 
comments  due  by  9-9-02; 
published  7-11-02  (FR  02- 
17431] 
Wood  packaging  material; 
importation;  environmental 
impact  statement; 
comments  due  by  9-13- 
02;  published  8-14-02  {FR 
02-20523] 
COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 
Fishery  conservation  and 
management: 
West  Coast  States  and 
Westem  Pacific 
fisheries^ 

Pacific  Coast  groundfish; 
comments  due  by  9-13- 
02;  published  8-14-02 
[FR  02-20663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Fabrics  and  other  textiles; 

printing,  coating,  and 

dyeing  operations; 

comments  due  by  9-9-02; 

published  7-11-02  [FR  02- 

16030] 


Air  quality  implementation 
plans: 

Preparation,  adoption,  and 
submittal — 

State  implementation  plan 
procedural  regulations: 
amendment;  comments 
due  by  9-9-02; 
published  8-8-02  [FR 
02-20097] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes:  designation  of 
areas: 

Idaho;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20449] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-11-02;  published  8-12- 
02  [FR  02-20222] 
Califomia;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20349] 
Indiana;  comments  due  by 
9-12-02;  published  8-13- 
02  [FR  02-20345] 
North  Carolina;  comments 
due  by  9-9-02;  published 
8-8-02  [FR  02-19435] 
Tennessee;  comments  due 
by  9-13-02;  published  8- 
14-02  [FR  02-20580] 
Hazardous  waste  program 
authorizations: 
Rhode  Island;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-19979] 
Solid  wastes: 
Hazardous  oil-beahng 
secondary  materials  from 
petroleum  refining  industry 
and  other  materials 
processed  in  gasification 
system  to  produce 
synthesis  gas;  comments 
due  by  9-10-02;  published 
6-11-02  [FR  02-14631] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-9-02;  published  8- 
8-02  [FR  02-20099] 
National  priorities  list 
update;  comments  due 
by  9-13-02;  published 
8-14-02  [FR  02-20351] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 
Califomia;  comments  due  by 

9-9-02;  published  8-6-02 

[FR  02-19744] 


Texas,  comments  due  by  9- 
9-02:  published  8-6-02 
[FR  02-19731] 

Vermont;  comments  due  by 
9-9-02:  published  8-6-02 
[FR  02-19732] 
FEDERAL  ELECTION 
COMMISSION 
Contribution  and  expenditure 

limitations  and  prohibitions 

Contribution  limits  increase, 
prohibition  on 
contributions  and 
donations  by  minors,  and 
expenditures  by  foreign 
nationals;  comments  due 
by  9-13-02;  published  8- 
22-02  [FR  02-21277] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Public  and  Indian  housing: 
Small  public  housing 
agencies:  deregulatton; 
comments  due  by  9-13- 
02;  published  8-14-02  [FR 
02-20547] 

INTERIOR  DEPARTMENT 
Indian  Affairs  Bureau 

Education: 
Indian  School  Equalization 
Program;  comments  due    . 
by  9-12-02;  published  8- 
13-02  [FR  02-20497] 

INTERIOR  DEPARTMENT 
Fish  and  Wildiife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Vanous  plants  from 
Molokai,  HI;  comments 
due  by  9-11-02; 
published  8-12-02  [FR 
02-20340] 
Various  plants  from 
Molokai,  HI;  correction; 
comments  due  by  9-11- 
02;  published  8-15-02 
[FR  C2-20340] 
Recovery  plans— 
Northem  Idaho  ground 
squirrel;  comments  due 
by  9-13-02;  published 
7-15-02  [FR  02-17685] 
Slickspot  peppergrass. 
comments  due  by  9-13- 
02;  published  7-15-02  [FR 
02-17715] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions; 

Iowa;  comments  due  by  9- 
12-02;  published  8-13-02 
[FR  02-20465] 
Oklahoma;  comments  due 
by  9-11-02;  published  8- 
27-02  [FR  02-21743] 
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JUSTICE  DEPARTMENT 

Immigration  and 
Naturalization  Service 

Immigration: 
Aliens — 
Vietnam,  Cambodia,  and 
Laos;  waiver  of  criminal 
grounds  of 
inadmissibility; 
comments  due  by  9-9- 
02;  published  7-9-02 
[FR  02-17117] 

JUSTICE  DEPARTMENT 
Prisons  Bureau 

Inmate  control,  custody,  care, 

etc.: 

Infectious  disease 
management;  voluntary 
and  involuntary  testing; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17564] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Public  availability  and  use: 
Researcher  identification 
cards;  comments  due  by 
9-9-02;  published  7-10-02 
[FR  02-17291] 

SMALL  BUSINESS 
ADMINISTRATION 

Small  business  size  standards: 
Nonmanufacturer  rule; 
waivers — 

Hand  and  edge  tools; 
comments  due  by  9-9- 
02;  published  8-28-02 
[FR  02-21894] 
North  American  Industry 
Classification  System; 
adoption;  comments  due 
by  9-12-02;  published  8- 
13-02  [FR  02-20357] 
North  American  Industry 
Classification  system; 
adoption 

Correction;  comments  due 
by  9-12-02;  published 
9-6-02  [FR  02-22200] 
North  American  Industry 
Classification  System; 
adoption 

Correction;  comments  due 
by  9-12-02;  published 
9-6-02  [FR  02-22201] 

STATE  DEPARTMENT 

Visas;  immigrant 

documentation: 

Diversity  Visa  Program; 
implementation;  comments 
due  by  9-9-02;  published 
8-9-02  [FR  02-20211] 

TRANSPORTATION 

DEPARTMENT  | 

Federal  Aviation        | 

Administration  I 

Airworthiness  directives: 
Agusta  S.p.A;  comments 
due  by  9-13-02;  published 
7-15-02  [FR  02-17424] 


Airbus;  comments  due  by  9- 
9-02;  published  8-9-02 
[FR  02-20134] 

Boeing;  comments  due  by 

9-10-02;  published  7-12- 

02  [FR  02-17244] 
Bombardier;  comments  due 

by  9-10-02;  published  8- 

16-02  [FR  02-20711] 
Empresa  Brasileira  de 

Aeronautica  S.A. 

(EMBRAER);  comments 

due  by  9-11-02;  published 

8-12-02  [FR  02-20017] 
Eurocopter  Deutschland; 

comments  due  by  9-9-02; 

published  7-11-02  [FR  02- 

17300] 
Eurocopter  France; 

comments  due  by  9-13- 

02;  published  7-15-02  [FR 

02-17301] 
General  Electric  Co.; 

comments  due  by  9-9-02; 

published  7-10-02  [FR  02- 

17297] 
Pratt  &  Whitney;  comments 

due  by  9-9-02;  published 

7-10-02  [FR  02-17296] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Low-speed  vehicles; 
comments  due  by  9-10- 
02;  published  7-12-02  [FR 
02-17422] 
Registration  of  importers 
and  importation  of  motor 
vehicles  not  certified  as 
conforming  to  Federal 
motor  vehicle  safety 
standards;  fees  schedule; 
comments  due  by  9-13- 
02;  published  8-16-02  [FR 
02-20913] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 
Oak  Knoll  District,  CA; 
comments  due  by  9-9-02; 
published  7-9-02  [FR  02- 
16972] 
TREASURY  DEPARTMENT 
Customs  Service 
Merchandise,  special  classes: 
Steel  products;  entry; 
comments  due  by  9-9-02; 
published  8-9-02  [FR  02- 
20165] 
Vessels  in  foreign  and 
domestic  trades: 
Manifest  information; 
advance  and  accurate 
presentation  prior  to 
lading  at  foreign  port; 
comments  due  by  9-9-02; 


published  8-8-02  [FR  02- 

20147] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Low-income  taxpayer  clinics; 
income  tax  return 
preparer;  definition; 
comments  due  by  9-9-02; 
published  6-11-02  [FR  02- 
14670] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
wvnv.  access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21 ,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21 ,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L.  107-216 
James  Peak  Wildemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 


H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  publk: 
buildings,  property,  and  worths, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Worths".  (Aug. 
21,  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Parte  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 
To  rename  Wolf  Trap  Famn 
Park  as  "Wolf  Trap  National 
Pari<  for  the  Perfonning  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 
H.R.  2441/P.L.  107-220 
To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 
To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  3380/P.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 
way  pemnits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
National  Pari<.  (Aug.  21,  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 

Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronk:  mail 
notification  service  of  newly 
enacted  public  laws.  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 
Your  Name. 

Note:  This  service  is  strictly 
for  E-mail  notifKation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service. 
PENS  cannot  respond  to 
specifk:  inquiries  sent  to  this 
address. 
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The  FEDERAL  REGISTER  is  published  daily.  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
Washington,  DC  20408.  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents,  U.S.  Government  Printing  Office.  Washington.  DC 
20402  is  the  exclusive  distributor  of  tne  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notices  issued  by 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legal  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agency  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://www.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  U.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authority  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  omcial  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  from  Volume  59.  Number  1  (January  2,  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 

On  the  World  Wide  Web,  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  local  WAIS  client,  by  Telnet  to 
swais.access.gpo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais, 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  Access,  contact  the  GPO  Access 
User  Support  Team  by  E-mail  at  gpoaccess@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-1530  or  1-888-293-6498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time.  Monday-Friday, 
except  Federal  holidays. 

The  emnual  subscription  price  for  the  Federal  Register  paper 
edition  is  $699,  or  $764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  $264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
$10.00  for  each  group  ofpages  as  actually  bound;  or  $2.00  for 
each  issue  in  microfiche  form.  All  prices  include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  vour  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954.  Pittsburgh.  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 
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THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  24,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538:  or 

info@fedreg.nara.gov 
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Agricuttural  Marketing  Service 

RULES 

Peanuts,  domestic  and  imported,  marketed  in  United  States; 
minimum  quality  and  handling  standards,  57129- 
57145 

Agriculture  Department 

See  Agricultural  Marketing  Service 

See  Animal  and  Plant  Health  Inspection  Service 

See  Forest  Service 

Animal  and  Plant  Health  Inspection  Service 

NOTICES 

Meetings: 
Foreign  Animal  and  Poultry  Diseases,  Secretary's 
Advisory  Committee,  57208 

Arts  and  Humanities,  National  Foundation 

See  National  Foundation  on  the  Arts  and  the  Humanities 

Centers  for  Medicare  &  Medicaid  Services 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57241 

Coast  Guard 

RULES 

Drawbridge  operations: 
Louisiana,  57147-57148 

Commerce  Department 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Customs  Service 

NOTICES 

General  program  test: 
Quota  preprocessing;  test  expansion  and  extension, 
57271-57273 

Education  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57222 
Submission  for  0MB  review;  comment  request,  57222- 
57223 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance: 

Mallinckrodt  Respiratory  Co.  et  al.,  57245-57246 
NAFTA  tr£uisitional  adjustment  assistance: 

Reliant  Manufacturing  et  al.,  57246-57247 

a 

Energy  Department 

See  Federal  Energy  Regidatory  Commission 
NOTICES 
Meetings: 
Enviroimiental  Management  Site-Specific  Advisory 
Board — 
Idaho  National  Engineering  and  Environmental 
Laboratory,  ID,  57223-57224 


Engraving  and  Printing  Bureau 

NOTICES 

Agency  information  collection  activities; 

Proposed  collection;  comment  request,  57273 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Radionuclides  other  than  radon  from  DOE  facilities  and 
from  Federal  facilities  other  than  NRC  licensees  and 
not  covered  by  Subpart  H.  57159-57169 
Air  programs: 

Acid  Rain  and  Nitrogen  Oxides  Budget  Trading  Programs: 
definitions  and  continuous  emission  monitoring 
provisions:  revisions 
Correction,  57274 
Air  quality  implementation  plans:  approval  and 
promulgation;  various  States: 
Maine,  57148-57155 
Pennsvlvania.  57155-57159 
PROPOSED  RULES 
Air  programs: 

Spark-ignition  marine  vessels  and  highway  motorcycles; 
emissions  control 
Correction,  57188-57189 
Air  quality  implementation  plans:  approval  and 
promulgation:  various  States: 
Maine,  57187-57188 
Pennsylvania,  57188 
Hazardous  waste  program  authorizations: 

Minnesota,  57191-57193 
Radiation  protection  programs: 
Transuranic  radioactive  waste  for  disposal  at  Waste 

Isolation  Pilot  Plant:  waste  characterization  program 
documents  availability — 
Nevada  Test  Site.  NV,  57190-57191 
Waste  Isolation  Pilot  Plant  compliance  criteria: 
alternative  provisions:  hearings,  57189-57190 
NOTICES 

Committees:  establishment,  renewal,  termination,  etc.: 
Environmental  Policy  and  Technology  National  Advisor\' 
Council.  57224-57225 
Grant  and  cooperative  agreement  awards: 

Chesapeake  Bay  Program,  57225 
Meetings: 

Information  from  external  sources;  quality  evaluation: 
assessment  factors,  57225-57226 
Pesticide  registration,  cancellation,  etc.: 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57230 

Executive  Office  of  the  President 

See  Presidential  Documents 
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Fefleral  Aviation  Administration 
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Federal  Reserve  System 
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Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57248 
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National  Institutes  of  Health 

NOTICES 

Meetings: 
National  Center  for  Research  Resources,  57242 
National  Institute  of  Allergy  and  Infectious  Diseases, 

57242-57243 
National  Institute  of  Diabetes  and  Digestive  and  Kidney 
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TiUe  3— 

The  President 


Proclamation  7589  of  September  4,  2002 

National  Alcohol  and  Drug  Addiction  Recovery  Month,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

Drug  and  alcohol  abuse  destroys  the  hopes  of  men,  women,  and  young 
people  and  takes  a  terrible  toll  on  society.  Addiction  destroys  the  lives 
of  countless  Americans,  shatters  families,  and  threatens  the  safety  of  our 
neighborhoods. 

National  Alcohol  and  Drug  Addiction  Recovery  Month  provides  an  important 
opportunity  to  promote  ^e  values  that  have  given  people  the  strength  to 
beat  drug  and  alcohol  abuse  and  remain  drug-free.  The  theme  of  this  year's 
commemoration,  Join  the  Voices  of  Recovery:  A  Call  to  Action,  emphasizes 
the  critical  role  of  communities  in  encouraging  individuals  with  substance 
abuse  problems  to  seek  help.  While  those  who  suffer  from  addiction  must 
help  themselves,  it  is  also  crucial  for  family,  friends,  and  people  with 
shared  experiences  to  support  those  fighting  to  overcome  substance  abuse. 
Those  in  recovery  play  a  key  role  in  helping  others  achieve  healthy  lives. 
They  can  convey  important  information  about  the  toll  of  alcohol  and  drug 
addiction  and  the  benefits  of  recovery,  inspire  others  to  succeed,  and  allow 
young  people  to  learn  valuable  lessons  about  their  experiences. 

As  a  Nation,  we  must  aggressively  promote  compassionate  treatment  for 
those  suffering  from  addiction.  When  individuals  begin  the  process  of  recov- 
ery, they  take  an  important  first  step  toward  regaining  dignity  and  hope. 
Across  our  Nation,  we  know  that  many  Americans  who  are  dependent 
on  drugs  are  not  receiving  the  treatment  they  need.  My  National  Drug 
Control  Strategy  expands  drug  treatment  to  Americans  who  need  it.  For 
2003,  my  Administration  proposes  $3.8  billion  for  drug  treatment,  an  increase 
of  more  than  6  percent  over  2002.  This  includes  a  $100  million  increase 
in  treatment  spending  for  2003  as  part  of  a  plan  to  add  $1.6  billion  over 
5  years.  Staying  clean  and  sober  is  a  lifelong  responsibility,  and  those 
who  succeed  improve  their  health,  can  better  enjoy  their  family  and  friends. 
and  are  more  likely  to  find  success  in  the  workplace.  The  vast  majority 
of  people  in  recovery  are  capable  individuals  who  contribute  to  America's 
strength.  We  celebrate  the  success  of  those  in  recovery,  but  we  must  help 
those  still  suffering  from  dependence  and  battling  addiction. 

My  Administration  is  implementing  an  effective  national  strategy  that  is 
community-based.  We  have  established  the  goal  of  a  10  percent  reduction 
of  drug  use  over  the  next  2  years,  and  a  25  percent  reduction  over  the 
next  5  years.  We  must  stop  drug  use  before  it  starts,  heal  America's  drug 
users,  and  disrupt  the  supply  of  and  demand  for  drugs  in  our  country. 
And  we  must  continue  the  fight  against  alcohol  abuse  and  the  toll  it  takes 
on  our  society.  Together,  we  can  achieve  these  goals,  help  save  lives,  and 
restore  hope  to  individuals  and  families. 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  by  virtue  of  the  authority  vested  in  me  by  the  Constitution 
and  laws  of  the  United  States,  do  hereby  proclaim  September  2002  as 
National  Alcohol  and  Drug  Addiction  Recovery  Month.  I  call  upon  all  the 
people  of  the  United  States  to  observe  this  month  with  appropriate  programs. 
ceremonies,  and  activities. 
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IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 


t^ 


[FR  Doc.  02-23006 
Filed  9-6-02;  8:45  am] 
Billing  code  3195-01-P 
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Proclamation  7590  of  September  4,  2002 
Patriot  Day,  2002 

By  the  President  of  the  United  States  of  America 

A  Proclamation 

On  this  first  observance  of  Patriot  Day,  we  remember  and  honor  those 
who  perished  in  the  terrorist  attacks  of  September  11,  2001.  We  will  not 
forget  the  events  of  that  terrible  morning  nor  will  we  forget  how  Americans 
responded  in  New  York  City,  at  the  Pentagon,  and  in  the  skies  over  Pennsyl- 
vania— with  heroism  and  selflessness;  with  compassion  and  courage;  and 
with  prayer  and  hope.  We  will  always  remember  our  collective  obligation 
to  ensure  that  justice  is  done,  that  freedom  prevails,  and  that  the  principles 
upon  which  our  Nation  was  founded  endure. 

Inspired  by  the  heroic  sacrifices  of  our  firefighters,  rescue  and  law  enforce- 
ment persormel,  military  service  members,  and  other  citizens,  our  Nation 
found  unity,  focus,  and  strength.  We  found  healing  in  the  national  outpouring 
of  compassion  for  those  lost,  as  tens  of  millions  of  Americans  participated 
in  moments  of  silence,  candlelight  vigils,  and  religious  services.  From  the 
tragedy  of  September  11  emerged  a  stronger  Nation,  renewed  by  a  spirit 
of  national  pride  and  a  true  love  of  country. 

We  are  a  people  dedicated  to  the  triumph  of  freedom  and  democracy  over 
evil  and  tjnraimy.  The  heroic  stories  of  the  first  responders  who  gave  their 
all  to  save  others  strengthened  our  resolve.  And  our  Armed  Forces  have 
pursued  the  war  against  terrorism  in  Afghanistan  and  elsewhere  with  valor 
and  skill.  Together  with  our  coalition  partners,  they  have  achieved  success. 

Americans  also  have  fought  back  against  terror  by  choosing  to  overcome 
evil  with  good.  By  loving  their  neighbors  as  they  would  like  to  be  loved. 
countless  citizens  have  answered  the  call  to  help  others.  They  have  contrib- 
uted to  relief  efforts,  improved  homeland  security  in  their  communities, 
and  volunteered  their  time  to  aid  those  in  need.  This  spirit  of  service 
continues  to  grow  as  thousands  have  joined  the  newly  established  USA 
Freedom  Corps,  committing  themselves  to  changing  America  one  heart  at 
a  time  through  the  momentum  of  millions  of  acts  of  decency  and  kindness. 

Those  whom  we  lost  last  September  11  will  forever  hold  a  cherished  place 
in  our  hearts  and  in  the  history  of  our  Nation.  As  we  mark  the  first  anniver- 
sary of  that  tragic  day,  we  remember  their  sacrifice;  and  we  commit  ourselves 
to  honoring  their  memory  by  pursuing  peace  and  justice  in  the  world  and 
security  at  home.  By  a  joint  resolution  approved  December  18,  2001  (Public 
Law  107-89),  the  Congress  has  authorized  and  requested  the  President  to 
designate  September  11  of  each  year  as  "Patriot  Day." 

NOW,  THEREFORE,  I,  GEORGE  W.  BUSH,  President  of  the  United  States 
of  America,  do  hereby  proclaim  September  11,  2002,  as  Patriot  Day.  I  call 
upon  the  people  of  the  United  States  to  observe  this  day  with  appropriate 
ceremonies  and  activities,  including  remembrance  services  and  candlelight 
vigils.  I  also  call  upon  the  Governors  of  the  United  States  and  the  Common- 
wealth of  Puerto  Rico,  as  well  as  appropriate  officials  of  all  units  of  govern- 
ment, to  direct  that  the  flag  be  flown  at  half-staff  on  Patriot  Day.  Further, 
I  encourage  all  Americans  to  display  the  flag  at  half-staff  from  their  homes 
on  that  day  and  to  observe  a  moment  of  silence  beginning  at  8:46  a.m. 
eastern  daylight  time,  or  another  appropriate  commemorative  time,  to  honor 
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the  innocent  victims  who  lost  their  lives  as  a  result  of  the  terrorist  attacks 
ofSeptemberll,  2001. 

IN  WITNESS  WHEREOF,  I  have  hereunto  set  my  hand  this  fourth  day 
of  September,  in  the  year  of  our  Lord  two  thousand  two,  and  of  the  Independ- 
ence of  the  United  States  of  America  the  two  hundred  and  twenty-seventh. 
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The  President 


Presidential  Determination  No.  02-29  of  August  30,  2002 

Presidential  Determination  Pursuant  to  Section  2(c)(1)  of  the 
Migration  and  Refugee  Assistance  Act  of  1962,  as  Amended 


(FR  Doc.  02-22921 
Filed  9-6-02;  8:45  am] 
Billing  code  4710-10-M 


Memorandum  for  the  Secretary  of  State 

Pursuant  to  section  2(c)(1)  of  the  Migration  and  Refugee  Assistance  Act 
of  1962,  as  amended,  22  U.S.C.  2601(c)(1),  I  hereby  determine  that  it  is 
important  to  the  national  interest  that  up  to  $6.6  million  be  made  available 
from  the  U.S.  Emergency  Refugee  and  Migration  Assistance  Fund  for  con- 
tributions to  the  Office  of  the  United  Nations  High  Commissioner  for  Refugees 
and  to  the  International  Committee  of  the  Red  Cross  to  address  unexpected 
urgent  refugee  and  migration  needs  arising  from  the  crisis  in  Liberia  and 
from  the  return  of  refugees  to  Sierra  Leone. 

You  are  authorized  and  directed  to  inform  the  appropriate  committees  of 
the  Congress  of  this  determination  and  the  obligation  of  funds  under  this 
authority,  and  to  publish  this  determination  in  the  Federal  Register. 


U^ 


THE  WHITE  HOUSE, 
Washington,  August  30,  2002. 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  k6yed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Parts  996, 997, 998,  and  999 
[Docket  No.  FV02-996-1  IFR] 

Establishment  of  Minimum  Quality  and 
Handling  Standards  for  Domestic  and 
Imported  Peanuts  Marketed  in  the 
United  States  and  Termination  of  the 
Peanut  Marketing  Agreement  and 
Associated  Rules  and  Regulattons 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUMMARY:  This  rule  establishes  a  new 
Part  996  requiring  all  domestic  and 
imported  peanuts  marketed  in  the 
United  States  to  be  officially  inspected. 
This  action  is  memdated  by  the  Farm 
Security  and  Rural  Investment  Act  of 
2002,  enacted  May  13,  2002.  This  rule 
establishes  handling  standards  that 
handlers  and  importers  must  follow  and 
edible  quality  standards  that  all  such 
peanuts  intended  for  edible  use  must 
meet  prior  to  entering  human 
consumption  chaimels.  Safeguards  to 
protect  against  peanut  quality  concerns 
also  are  specified.  This  rule  also 
terminates  Peanut  Marketing  Agreement 
No.  146  (Agreement)  and  the  rules  and 
regulations  issued  under  the  Agreement. 
It  also  terminates  the  companion 
regulations  that  apply  to  imported 
peanuts  and  peanuts  handled  by 
persons  not  subject  to  the  Agreement. 
DATES:  Effective  September  10,  2002, 
except  that.  Part  998  is  removed 
effective  January  1,  2003;  comments 
received  by  October  9,  2002,  will  be 
considered  prior  to  issuance  of  a  final 
rule.  Indemnification  payments  for  the 
2001  crop  peanuts  will  continue 
through  December  31,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 


concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  e-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
niunber  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Wendland  or  Kermeth  G.  Johnson,  DC 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  4700 
River  Road,  suite  2A04,  Unit  155, 
Riverdale,  Maryland  20737;  telephone 
(301)  734-5243,  Fax:  (301)  734-5275  or 
Ronald  L.  Cioffi.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA.  1400 
Independence  Avenue  SW..  Stop  0237. 
Washington,  DC  20250-0237;  telephone 
(202)  720-2491,  Fax:  (202)  720-8938;  or 
e-mail:  james.wendland@usda.gov, 
kenneth.johnson@usda.gov  or 
ronald.cioffi@usda.gov. 

Small  businesses  may  request 
information  on  complying  with  this  rule 
by  contacting  Jay  Guerber,  at  the  same 
address  as  above,  or  e-maii: 
iayguerber@usda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Section  1308  of  the 
Farm  Security  and  Rural  Investment  Act 
of  2002  (Public  Law  107-171),  7  U.S.C. 
7958,  hereinafter  referred  to  as  the 
"Act." 

This  interim  final  rule  has  been 
determined  to  be  non-significant  for  the 
purposes  of  Executive  Order  12866  by 
the  Office  of  Management  and  Budget 
(0MB)  and  therefore  has  not  been 
reviewed  by  OMB. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procedures,  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  this  rule. 


Termination  of  the  Peanut  Marketing 
Agreement  and  the  Peanut  Non-Signer 
and  Import  Regulations 

This  rule  terminates  Peanut  Marketing 
Agreement  No.  146  (7  CFR  998.1  — 
998.61)  and  the  rules  and  regulations  (7 
CFR  998.100—998.409)  in  effect  under 
the  Agreement  on  December  31.  2002, 
so  that  indemnification  payments  can  be 
made  on  2001  crop  peanuts.  This  rule 
also  terminates  the  companion 
regulations  that  apply  to  peanuts 
handled  bv  persons  not  subject  to  the 
Agreement  (7  CFR  part  997)  and  to 
imported  peanuts  (7  CFR  999.600) 
effective  September  10.  2002. 

The  Peanut  Marketing  Agreement  No. 
146  (7  CFR  part  998)  has  been  in  effect 
since  1965  under  the  authority  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937.  as  amended  (7  U.S.C.  601-(i74) 
(AMAA).  The  Agreement  was 
administered  by  the  Peanut 
Administrative  Committee  (PAC).  which 
was  comprised  of  peanut  handlers  and 
producers  appointed  by  USDA. 
Minimum  quality  regulations  were 
applied  to  handlers  who  signed  the 
Agreement.  The  Agreement  covered 
peanuts  produced  in  the  three  regional 
production  areas  in  the  United  States. 
The  Agreement  also  included  authority 
for  indemnification  payments  to 
signatory  handlers  on  peanuts  involved 
in  product  and  appeals  claims  due  to 
aflatoxin  content.  Reporting  and 
recordkeeping  requirements  also  were 
prescribed.  Handlers  paid  assessments 
to  the  PAC  to  cover  program 
administrative  and  indemnification 
costs. 

Consistent  with  the  requirements  of 
the  AMAA,  comparable  quality 
requirements  were  in  effect  for  peanuts 
handled  bv  persons  not  signatory  to  the 
Agreement  ("non-signers'").  The  non- 
signer  program  (7  CFR  part  997)  was 
mandated  in  1989  by  Public  Law  101- 
220,  which  amended  the  AMAA.  The 
peanut  import  regulation  has  been 
authorized  bv  section  108B(f)(2)  of  the 
Agricultural  Act  of  1949  (7  U.S.C. 
1445c3).  as  amended  in  1990  and  1993. 

The  non-signer  regulations  covered 
peanuts  handled  by  persons  not  subject 
to  the  Agreement.  The  inspection  and 
quality  requirements  were  the  same  as 
those  under  the  Agreement.  Non-signer 
handlers  had  to  pay  the  same 
administrative  assessment  rate  as 
applied  to  signatory  handlers  under  the 
Agreement. 


I  * 
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The  peanut  import  regulation 
required  imported  peanuts  to  meet  the 
same  quality  and  handling  requirements 
as  required  under  the  Agreement. 
Imported  peanuts  were  maintained 
under  lot  identification  procedures  and 
kept  separate  and  apart  from  domestic 
peanuts  until  certified  for  human 
consumption  use. 

Under  all  three  programs,  failing 
peanuts  could  be  reconditioned  to  meet 
edible  requirements  or  disposed  of  in 
non-edible  outlets.  Safeguard  provisions 
were  included  in  the  three  programs  to 
ensure  that  the  Federal  or  Federal  State 
Inspection  Service  (Inspection  Service) 
sampled,  inspected,  and  certified  the 
quality  of  all  peanut  lots  intended  for 
edible  consumption,  and  that  chemical 
analyses  were  performed  by  USDA 
laboratories  or  laboratories  approved  by 
USDA. 

The  Act  terminated  the  PAC  effective 
July  1,  2002.  This,  in  turn,  requires 
terminating  the  Agreement  and  its 
implementing  regulations.  The 
companion  regulations  covering  peanuts 
handled  by  persons  not  signatory  to  the 
Agreement  and  imported  peanuts  also 
are  terminated.  Assessments  collected 
by  the  PAC  under  the  Agreement  and  by 
USDA  under  the  non-signer  regulations 
ceased  with  2001  crop  peanuts. 

New  Peanut  Program  Authority 

Section  1308  of  the  Act  requires  that 
USDA  take  several  actions  with  regard 
to  peanuts  marketed  in  the  United 
States,  effective  with  2002  crop  peanuts. 

Mandatory  Inspection:  Paragraph  (a) 
requires  that  all  peanuts  marketed  in  the 
United  States  (including  imported 
peanuts)  be  officially  inspected  and 
graded  by  Federal  or  Federal-State 
inspectors. 

Termination  of  the  Peanut 
Administrative  Committee:  Paragraph 
(b)  terminated  the  PAC  effective  July  1 , 
2002.  As  noted  above,  because  the  PAC 
was  charged  with  daily  oversight  of  the 
Agreement's  regulatory  program, 
termination  of  the  PAC  necessitates 
termination  of  the  Agreement  and  its 
implementing  regulations.  The 
companion  non-signer  and  peanut 
import  regulations  were  based  on 
regulations  under  the  Agreement.  Those 
regulations  also  are  terminated. 

Establishment  of  a  Peanut  Standards 
Board:  Paragraph  (c)  provides  for  the 
establishment  of  a  Peanut  Standards 
Board  (Board),  and  requires  USDA  to 
consult  with  the  Board  prior  to 
establishing  or  changing  quality  and 
handling  standards  for  domestically 
produced  and  imported  peanuts.  The 
Board  is  not  subject  to  the  Federal 
Advisory  Committee  Act.  A  transition 
period  is  designated  to  allow  time  for 


USDA  to  implement  nomination 
procedures  and  select  a  Board,  as 
prescribed  under  the  Act. 

USDA  received  nominations  and 
applications  from  interested  persons  to 
serve  on  the  Board.  A  Notice  was 
published  in  the  Federal  Register  on 
August  2,  2002  (67  FR  50409)  and  an 
application  form  was  posted  on  the 
AMS  Web  site  at:  http:// 
H'ww.ams.usda.gov/fv/peanut- 
farmbill.htlm.  Written  nominations 
were  received  through  September  3, 
2002. 

The  Act  also  provides,  in  paragraph 
(g)(1)  of  section  1308,  that  during  the 
transition  period  fi-om  the  Agreement  to 
the  new  program,  USDA  may  designate 
persons  serving  as  members  of  the  PAC 
to  serve  as  members  of  the  Board,  on  an 
interim  basis,  for  the  purpose  of 
carrying  out  the  duties  of  the  Board. 
USDA  has  established  the  interim  Board 
and  has  consulted  with  the  Board  and 
Board  officers  on  three  occasions  to 
establish  the  quality  and  handling 
standards  specified  in  this  program. 

Maintaining  wholesome  quality 
peanuts:  Paragraph  (d)  directs  USDA  to 
make  identifying  and  combating  the 
presence  of  all  quality  concerns  related 
to  peanuts  a  priority  in  the  development 
of  quality  and  handling  standards  for 
peanuts  and  in  the  inspection  of 
domestically  produced  and  imported 
peanuts.  The  Act  directs  USDA  to 
consult  with  appropriate  Federal  and 
State  agencies  to  provide  adequate 
safeguards  against  all  quality  concerns 
related  to  peanuts.  USDA  notified  State 
government  Inspection  Service 
supervisors  of  the  proposed  text  on  the 
internet  and  met  with  supervisors  on 
July  29  and  August  15,  2002.  USDA  also 
has  contacted  officials  in  the  United 
States  Customs  Service  (Customs 
Service)  and  the  Food  and  Drug 
Administration  (FDA)  with  regard  to 
this  new  program. 

Imported  peanuts:  Paragraph  (e) 
provides  that  imported  peanuts  shall  be 
subject  to  the  same  quality  and  handling 
standards  as  apply  to  domestically 
produced  peanuts. 

Program  Continuity 

To  maintain  program  continuity  until 
the  new  peanut  program  could  take 
effect,  USDA  continued  the 
implementing  regulations  of  the 
Agreement,  and  the  non-signer  and 
import  regulations  firom  July  1,  2002, 
until  the  effective  date  of  this  action. 
This  action  terminates  the  Agreement 
and  the  rules  and  regulations  in  effect 
under  the  Agreement  on  December  31, 
2002,  to  allow  payment  of 
indemnification  claims  on  2001  crop 
peanuts.  The  peanut  non-signer  and 


import  regulations  are  terminated  on  the 
effective  date  of  this  action. 
Assessments  will  not  be  collected  and 
indemnification  will  not  be  paid  on 
2002  crop  peanuts. 

The  provisions  of  this  new  program 
will  apply  to  2002  and  subsequent  crop 
year  peanuts,  to  2001  crop  year  peanuts 
not  yet  inspected,  and  to  2001  crop  year 
failing  peanuts  that  have  not  met 
disposition  standards,  and  will  continue 
in  force  and  effect  until  modified, 
suspended,  or  terminated. 

Pursuant  to  the  Act,  USDA  has 
consulted  with  interim  Board  members 
in  the  development  of  the  quality  and 
handling  standards  established  in  this 
rulemaking.  USDA  coordinated  a 
conference  call  with  interim  Board 
members  on  July  2,  2002.  An  initial 
draft  text  with  reduced  USDA  oversight 
was  prepared  by  USDA  and  distributed 
to  the  interim  Board  members  prior  to 
the  conference  call.  The  draft  was 
reviewed  and  initial  changes  and 
comments  were  proposed.  At  the 
interim  Board's  direction,  four  interim 
Board  officers  met  with  USDA  on  July 
17,  2002.  Three  of  the  four  officers 
proposed  several  additional  changes.  A 
second  draft  text  was  prepared 
reflecting  those  proposed  changes.  That 
draft  was  again  distributed  to  interim 
Board  members  and  State  supervisors  of 
the  Inspection  Service  and  was 
discussed  at  a  meeting  in  Atlanta, 
Georgia,  on  July  30,  2002.  In  addition  to 
the  18-member  interim  Board, 
approximately  50  industry  members  and 
Inspection  Service  State  supervisors 
attended  the  meeting.  The  revised  draft 
text  was  thoroughly  reviewed  and 
several  modifications  were 
recommended.  Quality  standards  which 
would  allow  purchase  of  Segregation  2 
and  3  quality  peanuts  for  processing  for 
humem  consumption  use  and  a  change 
minimiun  kernel  size  were  discussed  by 
the  interim  Board.  An  implementation 
schedule  also  was  discussed. 

In  addition  to  those  meetings,  USDA 
revised  the  draft  text  after  the  Atlanta 
meeting  and  posted  it  on  the  AMS 
website.  Written  comments  were 
received  fi-om  interim  Board  members 
after  the  meeting  and  a  few  comments 
were  received  in  response  to  the  posting 
of  the  draft  standards  text  on  the 
internet.  Conunents  were  accepted 
through  August  12,  2002. 

New  Peanut  Quality  and  Handling 
Standards 

This  rulemaking  action  establishes, 
under  Part  996,  peanut  quality  and 
handling  standards  similar  to  the 
quality  and  handling  requirements  that 
were  in  effect  under  USDA's  three 
previous  peanut  programs,  with  certain 
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changes.  The  changes,  described  in  the 
following  discussion,  are  based  on 
interim  Board  and  industry  suggestions. 

No  restrictions  on  use  of  farmers  stock 
peanuts:  Previously,  oidy  farmers  stock 
peanuts  determined  to  be  Segregation  1 
quality  peanuts  could  be  acquired  by 
handlers  for  preparation  and  disposition 
to  human  consumption  outlets. 
Segregation  2  and  3  farmers  stock 
peanuts  were  restricted  to  non-human 
consiunption  use  such  as  seed,  oilstock, 
animal  feed,  and  birdseed. 

This  rule  differs  from  the  previous 
peanut  programs  in  that  handlers  may 
purchase  any  segregation  quality 
peanuts  for  shelling  and  eventual 
disposition  to  hiunan  consumption 
outlets,  provided  that  such  peanuts, 
after  handling,  meet  the  outgoing 
standards  of  this  program.  This  change 
was  recommended  by  several  of  the 
large  peanut  handling  operations. 

Some  handlers  on  the  interim  Board 
stated  that  the  prohibition  on 
Segregation  2  and  3  peanuts  for  edible 
use  is  more  than  35  years  old  and  that 
modem  technologies  enable  handlers  to 
shell  and  mill  failing  quality  peanuts  of 
any  segregation  category.  They  stated 
that  this  will  increase  use  of  domestic 
peanut  production  for  edible 
consumption  without  a  loss  in  edible 
peanut  quality.  They  also  stated  that 
raw,  farmers  stock  peanuts  produced  in 
other  countries  are  not  subject  to 
incoming  quality  requirements  or 
restricted  as  to  segregation  levels  in 
those  countries.  Thus,  they  believe,  this 
change  in  the  peanut  program  would 
place  domestic  handlers  on  an  even 
playing  field  with  shellers  in  other 
countries  who  might  export  to  the 
United  States  peanuts  shelled  and 
handled  from  any  quality  raw  peanuts. 

At  least  one  grower  spoke  in  favor  of 
removal  of  the  restriction  on  use  of 
Segregation  2  and  3  farmers  stock  only 
in  non-edible  outlets.  Many  growers 
have  long  contended  that  a  single  moldy 
peanut  in  a  wagonload  of  farmers  stock 
greatly  reduces  the  value  of  the  entire 
wagon  and,  thus,  significantly  reduces 
the  grower's  income.  These  growers  see 
this  as  imfair  and  believe  that  they 
should  be  able  to  market  their  peanuts 
vyithout  a  restriction  on  segregation  use. 
Under  the  new  program.  Segregation 
3  peanuts  with  visible  aflatoxin  mold 
may  now  be  piuchased  by  handlers  and 
imported  by  importers.  Safeguard 
procedures  remain  in  place  to  assure 
peanut  quality  and  wholesomeness.  The 
requirement  that  any  farmers  stock 
peanuts  shelled  and  milled  for  human 
consiunption  use  must  be  inspected  and 
certified  as  meeting  outgoing  quality 
standards  for  grade  and  aflatoxin 


content  prior  to  disposition  for  human 
consumption  use  is  retained  in  this  rule. 
Storage  of  Segregation  2  and  3  farmers 
stock  peanuts  purchased  by  the  handler 
is  at  the  handler's  discretion.  Separate 
storage  and  shelling  of  Segregation  2 
and  3  peanuts  under  the  handler's 
ownership  are  no  longer  necessary 
because  any  peanuts  intended  for 
human  consumption  use  must  meet 
outgoing  quality  requirements  before 
such  use.  Shelling  of  a  handler's  farmers 
stock  peanuts  and  use  of  the  handler's 
shelled  peanuts  also  are  at  the  handler's 
discretion,  provided  that  any  shelled 
peanuts  which  the  handler  disposes  for 
human  consumption  use  are  inspected 
and  certified  for  outgoing  grade  quality, 
as  indicated  in  the  table  in  §  996.31(a). 
and  certified  as  negative  to  aflatoxin 
piusuant  to  a  chemical  analysis  carried 
out  by  a  USDA  or  USDA-approved 
laboratory.  Positive  lot  identification 
(PLI)  practices  covered  under 
§  996.40(a)  must  also  be  followed. 

A  handler  may  dispose  of  the 
handler's  non-edible  quality  peanuts 
(sheller  oilstock  residuals)  to  such  non- 
edible  peanut  uses  as  crushing  into  oil. 
or  animal  feed,  or  seed,  pursuant  to 
§996.50.  Disposition  is  at  the  handler's 
discretion  provided  that  non-edible 
peanuts  are  moved  under  positive  lot 
identification  procedures  and  records 
documenting  all  such  dispositions  are 
maintained  by  the  handler  pursuant  to 
§  996.71(b). 

To  the  extent  that  farmers  stock 
peanuts  are  imported,  the  importer  has 
the  same  discretionary  control  over  the 
storage,  handling,  and  disposition  of 
such  peanuts. 

Any  storage  or  subsequent  inspection 
that  a  handler  may  carry  out  for  farmers 
stock  peanuts  held  under  USDA's  Farm 
Service  Agency's  (FSA)  loan  program 
are  subject  to  the  provisions  of  the  loan 
program. 

Likewise,  a  handler  may  receive  or 
acquire  farmers  stock  peanuts  or  shelled 
peanuts  from  another  handler  and 
proceed  to  mill  and  prepare  those 
peanuts  for  edible  or  non-edible  use. 
Any  contractual  arrangements  covering 
storage,  shelling,  milling,  or  disposition 
of  such  peanut  lots  are  up  io  the  two  • 
handlers.  However,  any  peanuts 
intended  for  human  consumption  must 
be  certified  for  such  use  pursuant  to 
§  996.31(a). 

This  rule  establishes  the  same 
outgoing  quality  standards  for  damage, 
defects,  foreign  material  and  moisture, 
and  maximum  allowable  aflatoxin 
content  as  required  under  the  previous 
peanut  programs.  The  15  parts-per- 
billion  (ppb)  maximum  aflatoxin 
content  is  specified  in  the  definition  of 


the  term  "negative  aflatoxin  content"  in 
§996.11. 

Direct  blanching  without  prior 
inspection:  Under  the  previous 
programs,  all  peanuts  were  required  to 
be  sampled  and  inspected  for  grade 
quality  and  aflatoxin  content  as  the 
peanuts  completed  the  shelling 
operation.  The  peanuts  were  also 
positive  lot  identified  at  that  time  and 
kept  separate  and  apart  from  other 
milled  lots.  After  the  peanuts  were 
moved  to  a  blanching  operation  and 
blanched,  a  second  sampling  and  grade 
inspection  was  conducted. 

Under  this  program,  handlers 
intending  to  blanch  peanuts  pursuant  to 
a  buyer's  demand,  may  move  peanuts 
from  the  handlers  shelling  facility  to 
the  handler's  dedicated  blanching 
facility  without  obtaining  outgoing 
inspection  and  PLI  prior  to  njovement. 
Under  this  provision,  the  handlers 
blanching  operation  may  not  blanch 
peanuts  belonging  to  other  handlers. 
Movement  of  such  peanuts  under  these 
conditions  may  be  without  grade 
inspection  and  PLI. 

This  change  was  recommended  by 
interim  Board  handler  members  who 
have  their  own  blanching  facilities  as  a 
method  of  reducing  handling  and 
inspection  costs  and  improving  the 
efficiency  of  handling  operations  for 
peanuts  that  the  handler  intends  to 
blanch.  This  change  does  not  apply  to 
peanuts  sent  to  a  custom  blancher  for 
blanching  because  those  peanuts  may  be 
commingled  with  peanuts  from  another 
handler.  To  help  safeguard  against 
inadvertent  commingling  with  another 
handler's  peanuts,  peanut  lots  sent  to  a 
custom  blancher  must  be  maintained 
under  positive  lot  identity  and  be 
accompanied  by  a  valid  grade 
inspection  certificate. 

Because  the  peanuts  are  sampled  and 
inspected  for  grade  and  aflatoxin 
content  after  completion  of  the 
blanching  operation,  and  PLI  is  applied 
at  that  time,  the  outgoing  quality  and 
identity  of  the  peanuts  is  not 
jeopardized. 

Reporting  farmers  stock  acquisitions: 
Because  handlers  and  importers  may 
now  shell  and  mill  Segregation  2  and  3 
peanuts  into  edible  quality  peanuts,  it  is 
necessary  that  USDA  account  for  all 
farmers  stock  peanuts  acquired  by 
handlers  and  importers.  Reporting  of 
farmers  stock  acquisitions  is  changed  in 
this  rule  to  require  that  all  farmers  stock 
acquisitions,  regardless  of  segregation 
category,  must  be  reported  by  the 
handler  and  importer  to  USDA.  The 
Monthly  Report  of  Acquisitions  form  is 
similar  to  the  form  previously  used 
under  the  non-signer  peanut  program 
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and  to  the  PAC-1  filed  by  signatory 
handlers  under  the  Agreement. 

Reporting  failing  lots:  Under  the 
previous  programs,  non-signer  handlers 
and  importers  were  required  to  file  with 
USDA  copies  of  the  outgoing  grade  and 
aflatoxin  certificates  on  every  peanut  lot 
failing  quality  or  afiatoxin  standards. 
USDA  used  these  certificates  to  monitor 
reconditioning  and  proper  disposition 
of  the  failing  lots.  Under  the  Agreement, 
the  Inspection  Service  and  the  aflatoxin 
laboratories  filed  with  PAC,  all  grade 
and  aflatoxin  certificates  on  behalf  of 
the  signatory  handlers. 

Reporting  procedures  similar  to  those 
used  under  the  Agreement  are  used  for 
all  handlers  and  importers  in  this  new 
program.  Thus,  handlers  and  importers 
will  not  be  required  to  file  failing  grade 
quality  and  aflatoxin  certificates  with 
USDA.  These  certificates  will  be  filed  by 
the  Inspectibn  Service  and  USDA  and 
USDA-approved  aflatoxin  laboratories. 

Comments  From  Interim  Board 
Members  and  Others 

As  previously  discussed,  USDA 
conducted  a  telephone  conference  call 
with  interim  Board  members  on  July  2, 
2002,  and  met  with  interim  Board 
officers  on  July  17,  2002,  and  the  full 
interim  Board  on  July  30,  2002.  Written 
comments  from  interim  Board  members 
and  a  few  handlers  not  members  of  the 
interim  Board  were  received  throughout 
this  period.  Unless  otherwise  indicated, 
the  comments  addressed  below  were 
provided  during  the  July  30  interim 
Board  meeting. 

Most  interim  Board  members 
indicated  that  they  did  not  seek  radical 
or  wholesale  changes  to  the  Agreement's 
regulations.  This  was  apparent  ft-om  the 
comments  offered  during  the  initial 
telephone  conference  call  and  at  the 
July  30  interim  Board  meeting. 

Some  grower  member  representatives 
raised  three  general  objections  to 
establishment  of  new  standards  for  the 
2002  peanut  crop.  They  believed  that 
the  new  program  should  not  be 
implemented  if  the  2002  crop  harvest 
had  begim.  Because  of  geographical 
location,  peanuts  in  south  Texas  and 
north  Florida,  representing  a  small 
portion  of  the  total  crop,  were  harvested 
before  USDA  could  complete  this 
rulemaking  process.  Because  the  new 
quality  standards  offer  potential  benefits 
to  growers  and  handlers,  some  grower 
members  believe  that  implementation 
after  the  2002  crop  harvest  has  begun  is 
unfair  to  producers  and  handlers  in 
those  early-harvest  areas. 

Some  interim  Board  members 
suggested  that  the  greatest  benefit  to  the 
program — purchase  of  Segregation  2  and 
3  peanuts  for  possible  edible  use — 


would  affect  only  a  very  small 
percentage  of  the  early  harvest  peanuts, 
and  that  it  may  be  possible  to 
warehouse  some  of  those  fanners  stock 
peanuts  until  the  new  standards  become 
effective.  Other  interim  Board  members 
did  not  contest  this  assessment. 

Section  1308  of  the  Act  provides  that 
its  provisions  take  effect  with  the  2002 
peanut  crop.  An  alternative  could  be  to 
continue  the  more  restrictive  2001 
regulations  for  the  entire  2002  crop. 
However,  USDA  believes  that 
implementation  of  the  program  as  soon 
as  possible  after  harvest  begins  is  better 
than  that  alternative.  The  benefits  of  the 
new  program  to  the  entire  industry  are 
compelling.  Most  interim  Board 
members  believe  that  there  should  not 
be  further  delay  in  implementing  this 
action.  Only  a  small  number  of  early 
harvest  producers  should  be  affected  by 
the  implementation  date  of  this  action. 
Further,  storage  accommodations  can 
help  alleviate  any  timing  concerns. 

The  same  interim  Board  members 
concerned  about  producer  fairness  also 
cautioned  about  making  significant 
changes  to  incoming  quality  provisions 
without  knowledge  of  chemges  being 
considered  to  the  Marketing  Assistance 
Program  by  USDA's  Farm  Service 
Agency.  Pursuant  to  the  Act,  the  FSA 
loan  program  also  is  being  restructured, 
and  the  extent  and  nature  of  the  loan 
provisions  will  not  be  known  until  after 
the  quality  and  handling  standards  in 
this  program  become  effective. 

These  members  stated  that  the 
provision  to  allow  purchase  of 
Segregation  2  and  3  quality  peanuts  for 
edible  consumption  could  a^ect  the 
FSA  loan  program.  They  questioned 
details  relating  to  the  loan  payments, 
inspection  costs  and  storage  of  fanners 
stock  peanuts  placed  imder  FSA's  loan 
program.  These  questions  are  applicable 
to  growers  and  will  be  addressed  by 
FSA  in  that  program.  This  action 
concerns  the  outgoing  quality  standards 
and  handling  procedures  applicable  to 
peanut  handlers. 

None  of  the  definitions  and  other 
provisions  addressed  in  this  rule  will  be 
applicable  to  other  peanut  programs 
operated  by  USDA  such  as  the  loan  and 
direct  payment,  counter-cyclical 
payments,  and  quota  buyout  payment 
programs  provided  for  in  the  2002  Act. 
Thus,  for  example,  the  definitions  of 
"handle"  and  "handler"  set  out  in  this 
rule  will  have  no  application  to  those 
other  programs,  and  will  not  govern 
eligibility  for  payments,  or  the  kinds  of 
payments  that  can  be  made,  under  those 
other  programs.  Rather,  the  definitions 
and  other  provisions  implemented  here 
were  strictly  developed  for  the  limited 
purposes  reflected  in  the  rule  and  no 


other.  The  policy  choices  and  any 
statutory  interpretations  involved  reflect 
that  limited  purpose.  FSA  was 
consulted  in  that  respect  and  assured 
that  the  imderstanding  and  intent  was 
clearly  that  these  rules  would  not  in  any 
way  restrict  policy  determination  made 
with  respect  to  other  programs.  Rules 
for  other  peanut  programs  will  be  issued 
in  due  course.  Further,  references  in  this 
preamble  to  previous  peanut  programs 
is  meant  to  refer  to  those  peanut 
operations  which  were  under  the 
control  of  the  Agricultural  Marketing 
Service  (AMS)  and  not  those  under  the 
control  of  FSA  or  FSA's  predecessor 
agency. 

Written  comments  were  received  from 
a  few  independent  handlers  stating  that 
not  all  handlers  are  able  to  remove  all 
defective  kernels,  particularly  in  lots 
with  concealed  freeze  damage  or  kemela 
with  yellow  pitting.  Also,  some 
operations  do  not  have  the  latest 
technologies  or  their  own  dedicated 
blanching  facilities  to  remove  all  kernels 
which  contain  aflatoxin. 

Handlers  will  have  to  make  decisions 
regarding  the  reconditioning  of  each 
failing  lot.  Those  decisions  are  made  on 
a  lot-by-lot  basis,  based  upon  the  grade 
factors  identified  in  the  lot's  latest  grade 
inspection  or  aflatoxin  certificate. 
Handlers  with  the  latest  milling 
technologies  or  their  own  blanching 
operations  may  be  better  able  to 
recondition  failing  lots  than  handlers 
without  such  equipment.  Handlers  are 
not  prevented  from  remilling  lots  more 
than  one  time  to  remove  defective  or 
contaminated  kernels.  Custom 
blanching  operations  with  current 
technologies  are  available  to  all 
handlers.  If  reconditioning  operations 
are  not  successful,  other  handlers  with 
such  equipment  could  acquire  the 
failing  lots  or  recondition  them  on  a 
contract  basis.  Because  handlers  are  not 
prevented  from  reconditioning  other 
handlers'  failing  lots,  high  quality 
standards  can  be  established  and 
maintained. 

In  the  1980's,  Agreement  regulations 
prohibited  small  kernels  from  use  in 
edible  consumption  lots  because 
research  showed  a  higher  incidence  of 
aflatoxin  in  small  peanuts.  Research 
conducted  at  that  time  indicated  that 
aflatoxin  occurs  more  frequently  in 
peanuts  which  are  imder  stress  during 
the  growing  season  and  that  many 
peanut  kernels  are  small  because  the 
plants  were  under  such  stress. 

Some  large  handlers  now  contend  that 
modem  sorting  technologies  are  able  to 
remove  the  smaller,  contaminated 
kernels  and  that  end-product 
manufacturers  now  have  markets  for 
smaller  whole  kernels  in  snack  foods 
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and  other  edible  products.  The  handlers 
recommend  that  the  change  would 
allow  more  domestically  produced 
peanuts  to  be  used  in  himian 
consumption  outlets  and,  thus,  result  in 
a  more  efficient  use  of  total  domestic 
peanut  production.  They  also  claim  that 
foreign  manufacturers  of  peanut 
products,  such  as  peanut  paste  and 
peanut  butter,  are  not  under  such 
minimum  size  restrictions  for  the 
manufactured  product  they  export  to  the 
United  States.  They  contend  that 
relaxation  in  the  size  and  shape  of  the 
holes  in  the  screens  used  to  sort  out 
small  kernels  will  allow  domestic 
handlers  and  manufacturers  to  better 
compete  with  foreign  product. 

However,  interim  Board  members 
representing  regional  grower 
associations  oppose  smaller  kernel  sizes 
for  food  quality  and  wholesomeness 
reasons.  They  believe  that  the  risk  of 
increased  aflatoxin  contamination  in  the 
smaller  kernels  outweighs  the  benefit  of 
any  incremental  increase  in  the  use  of 
small  peanut  kernels,  or  cost  savings 
accrued.  Those  opposed  to  use  of  small 
kernels  contend  that,  in  addition  to 
having  a  higher  incidence  of  aflatoxin, 
smaller  kernels  also  may  have  a  bitter 
taste.  At  the  interim  Board  meeting,  a 
representative  from  a  peanut 
manufacturers'  association  said  that 
manufacturers  would  oppose  use  of 
smaller  size  kernels. 

The  draft  text  which  USDA  posted  on 
the  Internet  included  the  table 
displaying  the  amended  screen  sizes  ■ 
that  would  allow  smaller  kernels  in 
edible  lots.  Written  conmients  were 
received,  most  from  interim  Board 
members,  opposing  use  of  round  hole 
screens  and  &e  sinaller  kernel  size. 
Those  comments  cited  concerns  for 
wholesomeness  and  a  loss  of  quality  if 
smaller  kernels  were  allowed  in  edible 
lots.  Some  suggested  that  the  screen 
sizes  should'not  be  changed  without 
further  research  on  the  increased  risk  of 
aflatoxin  in  small  peanut  kernels. 

After  review  of  the  positions 
presented  at  the  meeting  and  the  written 
comments  received,  USDA  believes  that 
the  kernel  sizes  specified  vmder  the 
previous  peanut  programs  should 
continue  in  effect  for  the  2002  crop  year. 
Therefore,  the  recommendation  to 
change  the  minimiun  size  standard  is 
not  accepted  for  2002  crop  peanuts. 

An  oilmiU  operator  (crusher)  filed  a 
written  comment  that  the  mission  of  the 
new  standards  should  be  to  ensure  food 
safety  and  not  to  establish  restrictions 
that  increase  costs  and  hinder  trade 
between  willing  sellers  and  buyers.  The 
oilmill  operator  suggested  that:  (1) 
Incoming  inspection  should  not  be 
required  for  farmer  stock  peanuts  that 


the  producer  and  handler/crusher  know 
will  be  sent  inmiediately  to  crushing;  (2) 
shelled  peanuts  intended  for  non-edible 
use  do  not  need  to  be  positive  lot 
identified;  and  (3)  peanuts  imported  as 
non-edible  specifically  for  crushing  also 
should  not  have  to  be  inspected  before 
such  disposition. 

Incoming  inspection  is  necessary  to 
determine  the  value  of  any  farmers  stock 
peanuts.  It  is  not  likely  that  a  producer 
wUl  sell  peanuts  at  low,  oilstock  prices 
without  first  obtaining  inspection  to 
ascertain  whether  the  peanuts  could  be 
higher  than  oilstock  quality.  In  addition, 
production  data  collected  at  incoming 
inspection  continues  to  be  used  for  loan 
data  purposes  and  to  develop  daily  crop 
reports  which  are  helpful  to  peanut 
growers,  handlers  and  manufacturers. 
This  data  would  not  be  as  helpful  to  all 
segments  of  the  industry  if  it  covered 
only  high  quality  peanuts. 

With  regard  to  tne  commenter's 
second  point,  sheller  oilstock  residuals 
are  positive  lot  identified  with  red  tags 
to  help  prevent  commingling  in 
handling  or  storage  and  to  assure  buyers 
that  certified  edible  lots  are  not  mixed 
with  lesser  quality  peanuts  prior  to 
shipment.  Also,  most  crushing 
operations  require  certification  of 
foreign  material  and  moisture  on  milled 
peanuts. 

With  regard  to  the  commenter's  third 
point,  to  date,  no  peanuts  have  been 
imported  specifically  for  crushing. 
Crushing  is  the  least  economical  use  of 
peanuts.  It  is  not  likely  that  importers 
would  pay  the  international  shipping 
costs  and  use  limited  duty-free  import 
quota  on  peanuts  suitable  only  for 
crushing. 

This  action  removes  a  long  standing 
Agreement  provision  (§  998.200(c)(3)) 
which  automatically  imposed  a  small 
aflatoxin  sampling  and  testing  charge  on 
buyers.  The  charge  had  been  carried  for 
several  years  under  the  Agreement  and 
was  supported  by  handler  members  on 
the  interim  Board.  However,  such 
service  charges  are  matters  that  should 
be  negotiated  between  sellers  and 
buyers  and,  therefore,  are  not 
appropriate  in  these  regulations. 

Several  additional  changes  have  been 
made  to  the  draft  text  posted  on  the 
Internet.  These  changes  are  based  on 
further  USDA  review  of  the  draft  text 
and  discussions  with  Inspection  Service 
supervisors.  These  changes  include  re- 
instituting  Agreement  requirements  that 
help  USDA  monitor  disposition  of 
sheller  oilstock  residuals,  the  movement 
of  failing  lots  through  the 
reconditioning  processes,  adjustments 
to  positive  lot  identification  procedures, 
and  compliance  oversight.  A  more 
thorough  recordkeeping  paragraph  also 


was  added  to  reflect  current  industry 
practice  and  the  requirements  of  this 
program. 

The  outgoing  quality  and  handling 
standards  established  under  this  rule  are 
the  same  as.  or  similar  to,  the 
requirements  under  the  previous  peanut 
programs  and  are  intended  to  maintain 
the  peanut  industry's  high  standards  for 
peanut  quality  and  wholesomeness. 

Quality  Standards 

The  following  categories  of  peanuts 
are  subject  to  inspection  requirements 
and  quality  and  handling  standards 
established  imder  new  Part  996. 

Incoming  quality^armers  stock 
peanuts:  Under  this  program,  all  farmers 
stock  peanuts  received  by  handlers  or 
importers  must  be  sampled  and 
inspected  by  Federal  or  Federal-State 
Inspection  Service  (Inspection  Service) 
inspectors  to  determine  the  moisture 
content  of  the  peanuts,  the  amount  of 
foreign  material  in  the  peanuts,  and  the 
amount  of  damage  and  concealed 
damage  in  the  peanuts.  Moisture  and 
foreign  materisJ  content  not  exceeding 
10.49  percent  meet  incoming  quality 
standards — ^the  same  as  under  the 
previous  peanut  programs.  The  peanuts 
also  are  inspected  for  visible  Aspergillis 
flavus  mold. 

Domestically  produced  farmers  stock 
peanuts  are  required  to  undergo 
incoming  inspection  at  a  buying  point 
prior  to  shelling  or  storage.  Incoming 
quality  standards  are  found  in 
paragraph  (a)  of  §  966.30.  Incoming 
inspection  is  conducted  by  the 
Inspection  Service  to  determine  the 
general  grade  level  of  raw,  farmers  stock 
peanuts  presented  by  the  producer  at 
buying  points  in  the  various  domestic 
production  areas.  Peanuts  are  graded  for 
foreign  material,  loose-shelled  kernels, 
and  moisture  content.  Segregation  1 
fanners  stock  peanuts  may  contain  2 
percent  or  less  damaged  kernels  and  1 
percent  or  less  concealed  damage 
caused  by  rancidity,  mold,  or  decay. 
Segregation  2  peanuts  are  lesser  quality 
peanuts  containing  more  than  2  percent 
damaged  kernels,  or  more  than  1 
percent  concealed  damage.  Segregation 
3  peanuts  are  those  which  contain 
visible  Aspergillus  flaws.  Segregation  2 
and  3  peanuts  may  be  shelled  and 
entered  into  human  consimiption 
outlets  provided  the  peanuts  meet 
outgoing  quality  and  wholesomeness 
requirements.  Imported  farmers  stock 
peanuts  must  be  transported  directly  to 
a  buying  point  and  subjected  to 
incoming  inspection  to  determine 
Segregation  quality. 

U  is  the  handler's  option  to  keep 
farmers  stock  peanuts  segregated  by 
category  or  to  commingle  Segregation  1 . 
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2  and  3  peanuts  in  the  handler's 
warehouse.  Domestically  produced  and 
imported  farmers  stock  peanuts, 
however,  must  be  kept  separate  and 
apart  because  imported  peanuts  are 
subject  to  Customs  Service  redelivery 
demands  until  the  imported  peanuts  are 
certified  as  meeting  outgoing  quality 
requirements  specified  in  §996.31. 

Incoming  inspection  determines  the 
quality  of  the  farmers  stock  peanuts 
based  on  moisture  content,  foreign 
material,  damage,  loose-shelled  kernels, 
and  visible  Aspergillus  flavus  mold. 
Handlers  and  importers  must  report  to 
USD  A  acquisitions  of  all  Segregation  1, 
2,  and  3  farmers  stock  peanuts.  The 
Inspection  Service  issues  USDA  Form 
FV-95,  "Federal-State  Inspection 
Service  Notesheet"  designating  the  lot 
as  either  Segregation  1,  2,  or  3  quality. 
Reporting  requirements  are  discussed  in 
more  detail  below. 

Because  USDA  cannot  determine 
whether  peanuts  produced  and  milled 
in  a  foreign  country  originated  from 
Segregation  1  quality  peanuts,  importers 
do  not  have  to  provide  evidence  of 
Segregation  1  quality  for  foreign  peanuts 
imported  in  shelled  or  cleaned-inshell 
condition. 

Outgoing  quality — shelled  peanuts: 
Both  domestic  and  imported  shelled 
peanuts  must  be  sampled,  inspected, 
and  certified  as  meeting  the  outgoing 
grade  standards  specified  in  the  table  in 
§  996.31(a)  entitled  "Minimum  Quality 
Standards  B  Peanuts  for  Human 
Consumption."  The  table  lists,  for 
different  peanut  varieties,  maximum 
percentage  tolerances  for  damaged 
kernels;  unshelled  kernels  and  kernels 
with  minor  defects;  split  and  broken 
kernels  and  sound  whole  kernels  (size 
factors);  foreign  material,  and  moisture 
content.  All  categories  and  tolerances  in 
the  table  are  the  same  as  those  in  effect 
under  the  Agreement  at  the  time  the 
PAC  was  terminated. 

Each  shelled  peanut  lot  also  must 
undergo  chemical  testing  by  a  USDA 
laboratory  or  a  private  laboratorj' 
approved  by  USDA.  AMS'  Science  and 
Technology  Programs  assures  that  all  of 
the  laboratories  conducting  chemical 
analyses  follow  the  same  testing 
procedures.  The  maximum  allowable 
presence  of  aflatoxin  is  15  parts  per 
billion  (ppb) — the  same  standard  as 
required  under  the  three  previous 
peanut  programs.  This  tolerance  has 
been  in  effect  for  more  than  15  years 
and  was  in  effect  at  the  time  the  PAC 
was  terminated. 

Once  certified  as  meeting  outgoing 
quality  standards  under  §  996.31(a)  for 
shelled  peanuts,  a  lot  may  not  be 
commingled  with«ny  lot  that  has  failed 
outgoing  quality  standards  or  any 


residual  peanuts  from  reconditioning 
operations. 

Outgoing  quality — Cleaned-inshell 
peanuts:  Based  on  the  changes  in  the 
edible  use  of  Segregation  2  and  3 
peanuts,  cleaned-inshell  peanuts  are  no 
longer  restricted  to  Segregation  1 
peanuts.  Cleaned-inshell  peanuts  are 
farmers  stock  peanuts  that  are  cleaned, 
sorted,  and  prepared  for  hiunan 
consumption  markets  in  the  U.S.  and 
must  be  inspected  against  minimum 
quality  standards  not  exceeding  2 
percent  damage,  10  percent  moisture, 
and  0.5  percent  foreign  material. 
Cleaned-inshell  peanuts  also  may  not 
exceed  more  than  1  percent  mold  unless 
the  lot  is  also  chemically  tested  and 
found  "negative"  as  to  aflatoxin.  These 
standards  are  found  in  paragraph  (b)  of 
§996.31. 

Handling  Standards 

Positive  lot  identification  procedures 
are  established  under  §  966.40.  These 
are  necessary  to  maintain  identification 
of  peanut  lots  and  ensure  that  lots 
certified  for  edible  consumption  are  not 
commingled  with  peanuts  of  lower 
quality.  This  section  also  establishes 
consistent  procedures  for  collecting 
samples  ft-om  peanut  lots  that  are  being 
inspected.  Lot  identification  and 
sampling  procediures  must  be  applied 
consistently  on  all  peanut  lots 
undergoing  inspection  to  ensure  that  all 
peanut  lots  are  handled  uniformly  and 
lots  once  certified  as  meeting  outgoing 
standards  are  maintained  and  shipped 
without  loss  of  quality.  PLI  standards 
under  this  rule  are  the  same  as  the 
positive  lot  identification  requirements 
used  by  the  Inspection  Service  in  under 
the  agreement,  non-signer,  and  import 
peanut  programs. 

The  Inspection  Service  works  with 
domestic  peanut  handlers,  importers, 
and  storage  warehouses  to  determine 
the  most  appropriate  PLI  or  lot  identity 
method  to  be  used  on  individual  peanut 
lots.  Several  factors  dictate  which  PLI 
method  should  be  used:  (1)  Size  of  the 
lot:  (2)  storage  space  on  the  dock  or  in 
the  warehouse;  (3)  whether  any  further 
movement  of  the  lot  is  required  prior  to 
certification;  and  (4)  other  needs  of  the 
handler,  importer,  dock  or  warehouse 
operators,  or  the  Customs  Service. 

For  domestic  lots  and  repackaged 
import  lots,  PLI  includes  PLI  stickers, 
tags  or  seals  applied  to  each  individual 
package  or  container  in  such  a  manner 
that  is  acceptable  to  the  Inspection 
Service  and  maintains  the  identity  of 
the  lot.  For  imported  lots,  PLI  tape  may 
be  used  to  wrap  bags  or  boxes  on 
pallets,  PLI  stickers  may  be  used  to 
cover  the  shrink-wrap  overlap,  doors 
may  be  sealed  to  isolate  the  lot,  bags  or 


boxes  may  be  stenciled  with  a  lot 
number,  or  any  other  means  that  is 
acceptable  to  the  Inspection  Service. 
The  crop  year  or  quota  year  shown  on 
the  positive  lot  identification  tags  shall 
be  the  year  in  which  the  peanuts  in  the 
lot  were  produced  domestically  or 
imported  into  the  U.S.,  as  appropriate. 

PLI  practices  for  both  domestic  and 
imported  peanuts  also  include  affixing  a 
PLI  seal  to  the  door  of  a  shipping 
container  so  that  it  caimot  be  opened 
without  breaking  the  seal,  and  affixing 
a  red  tag  on  sewn  bags  of  failing  quality 
peanuts.  Other  methods  acceptable  to 
the  Inspection  Service  that  clearly 
identify  the  lot  and  prevent  peanuts 
from  being  removed  or  added  to  the  lot 
may  be  used.  Any  peanuts  moved  in 
bulk  or  bulk  bins  shall  have  their  lot 
identity  maintained  by  sealing  the 
conveyance  and,  if  in  other  containers, 
by  other  means  acceptable  to  the 
Inspection  Service.  All  lots  of  shelled  or 
cleaned-inshell  peanuts  shall  be 
handled,  stored,  and  shipped  under 
positive  lot  identification  procedures. 

The  standard  peanut  lot  size  is  40,000 
poimds,  but  may  vary  at  the  handler  or 
buyer's  preference.  Lot  size  is  limited  to 
200,000  pounds,  which  is  the  largest 
amount  of  peanuts  that  can  be 
adequately  sampled  by  the  Inspection 
Service.  The  limitation  was  used  under 
the  agreement,  non-signer,  and  import 
peanut  programs. 

Sampling  procedures:  This  rule  also 
establishes  uniform  sampling 
procedures  and  sample  sizes  that  the 
Inspection  Service  follows  when 
conducting  grade  inspections,  and  in 
collecting  peanuts  for  chemical  analysis. 
The  portion  of  the  peanuts  collected  for 
chemical  analysis  are  sent  to  a  USDA  or 
USDA-approved  laboratory.  A  portion  of 
the  peanuts  sampled  are  held  by  the 
Inspection  Service  as  check  samples  if 
the  lot  is  determined  to  fail  either  grade 
or  aflatoxin  analysis.  These  procedures 
and  sample  sizes  are  the  same  as  those 
used  under  the  agreement,  non-signer, 
and  import  peanut  programs. 

All  required  sampling  and  positive  lot 
identification  procediu'es  are  performed 
by  inspectors  of  the  Federal  or  Federal- 
State  Inspection  Service.  Imported 
peanuts  are  subject  to  Customs  Service 
redelivery  demands  if  determined  in 
violation  of  these  quality  or  handling 
standards  or  Customs  Service  entry 
requirements  referenced  below. 
Handlers  and  importers  must  reimburse 
the  Inspection  Service  and  chemical 
laboratories  for  sampling  and  grade 
inspection  and  chemical  analyses  for 
aflatoxin.  Incoming  inspections  range 
fi-om  $4.00  to  $6.25  per  ton  of  farmers 
stock  peanuts.  Sampling  and  outgoing 
grade  inspections  vary  with  each 
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Federal-State  Inspection  Service  and 
range  from  $1.50  to  $3.00  a  ton. 
Chemical  analysis  for  aflatoxin  averages 
$40.00  per  analysis.  The  fee  schedule 
for  USDA  laboratories  appear  at  7  CFR 
91.37. 

Import  Entry  Procedures 

This  program  establishes  procedures 
for  importing  peanuts  into  the  United 
States  that  are  similar  to  the  procedures 
applied  under  the  previous  peanut 
import  program  (7  CFR  999.600). 

U.S.  Customs  Service  requirements: 
Importers  of  foreign  produced  peanuts 
must  follow  established  Customs 
Service  entry  procedures  and  AMS 
stamp-and-fax  notification  and 
inspection  procedures  specified  below. 
Customs  Service  importation 
procedures  and  requirements  are  set  out 
in  title  19  of  the  Code  of  Federal 
Regulations.  The  Customs  Service 
regulations  applicable  to  peanut 
handling  and  processing  include,  but 
are  not  be  limited  to:  bond  requirements 
(19  CFR  part  113);  transfer  from  port  of 
entry  to  another  Customs  Service  office 
location  (19  CFR  part  112);  entry  of 
merchandise  for  consumption  (19  CFR 
part  141);  warehouse  entry,  and 
withdrawal  from  warehouse  for 
consiunption  (19  CFR  part  144); 
establishment  of  bonded  warehouses  (19 
CFR  19.13  and  19.2);  manipulation  in 
bonded  warehouses  (19  CFR  19.11); 
transfer  of  ownership  (19  CFR  141.113 
and  141.20);  failure  to  recondition  (19 
CFR  113.62(e);  and  redelivery  of 
merchandise  (19  CFR  113.62(d)).  For 
Customs  Service  purposes,  the  term 
"consumption"  means  "use  in  the 
United  States."  Customs  Service  entry 
procedures  are  not  superseded  by  the 
import  procedures  in  this  program. 

It  is  the  importer's  responsibility  to 
file  import  entry  dociunentation  and 
notify  the  Inspection  Service  with 
documentation  sufficient  to  insure 
inspection  of  all  imported  peanut  lots. 
It  also  is  the  importer's  responsibility  to 
account  for  disposition  of  all  failing 
quality  peanut  lots  imported  by  the 
importer.  A  bond  secured  by  surety  or 
U.S.  Treasury  obligations  must  be 
posted  by  the  importer  with  the 
Customs  Service  to  guarantee  the 
importer's  performance.  For  more 
information  on  these  procedures 
importers  should  contact  their  importer 
broker,  the  Customs  Service  office  at  the 
port  where  peanuts  are  expected  to  be 
entered,  or  http://www.ustreas.gov/ 
education/duties/bureaus/ 
uscustoms.html. 

Safeguard  procedures:  The  safeguard 
procedures  in  this  part  are  similar  to 
those  in  the  current  import  regulation 
and  provide  for  monitoring  of  imported 


peanut  lots  from  entry  into  the  U.S.  to 
final  disposition.  The  safeguard 
procediures  are  similar  to  safeguard 
procediures  already  in  place  for  peanuts 
and  other  imported  fresh  agricultural 
commodities  and  are  consistent  with  the 
inspection,  identification,  and 
certification  requirements  applied  to 
domestically  produced  peanuts. 

To  obtain  information  on  importing 
peanuts  or  making  arrangements  for 
necessary  inspection  and  certification, 
importers  may  contact  the  Fresh 
Products  Branch  headquarters  office  in 
Washington,  DC,  which  will  direct  them 
to  the  closest  regional  inspection  office. 
The  telephone  number  of  headquarters 
office  is  (202)  720-5870,  and  the  fax 
number  is  (202)  720-0393. 

Stamp-and-fax  procedure:  Under 
USDA  safeguard  procedures  established 
in  this  program,  the  importer  must 
provide  advanced  notice  of  inspection 
needs  to  the  Inspection  Service  office 
that  will  collect  samples  of  the  peanuts 
for  inspection.  The  importer  must  file 
completed  entry  documentation 
(Customs  Service  Form  3461  or  other 
equivalent  form)  with  the  Inspection 
Service  office  by  mail  or  facsimile 
transmission.  To  expedite  entry 
procedures,  the  filing  should  occur  prior 
to,  or  upon,  arrival  of  the  shipment  at 
the  port  of  entry.  The  Inspection  Service 
office  will  stamp,  sign,  and  date  the 
entry  document  and  return  it  to  the 
importer  or  import  broker  by  fax  or 
mail.  The  importer/broker  then  submits 
the  stamped  copy  to  the  Customs 
Service.  This  "stamp-and-fax" 
procedure  is  the  same  as  the  procedure 
currently  in  place  under  the  import 
regulation  and  similar  to  procedures  in 
place  for  other  imported  agricultural 
commodities  under  USDA  jurisdiction. 
Failure  to  file  with  the  Customs  Service 
a  copy  of  the  entry  documentation 
stamped  by  the  Inspection  Service  may 
result  in  a  delay  or  denial  of  entry  by 
the  Customs  Service. 

The  importer  must  file  a  copy  of  each 
stamp-and-fax  entry  document  with 
USDA  and  forward  a  copy,  with  any 
conditionally  released  lot,  to  the  inland 
destination  where  the  lot  is  to  be 
inspected  or  warehoused.  The  importer 
must  provide  sufficient  information  to 
identify  the  peanut  lot  being  entered 
and  to  ensure  that  arrangements  are 
made  for  sampling  and  inspection.  This 
information  must  include  the  Customs 
Service  entry  number,  container 
identification,  weight  of  the  peanut  lot, 
the  city,  street  address,  and  building 
number  (if  known)  receiving  the  peanut 
lot,  the  requested  date  and  time  of 
inspection,  and  a  contact  name  and 
telephone  number  at  the  destination.  If 
the  destination  is  changed  from  that    . 


listed  on  the  stamp-and-fax  document, 
the  importer  must  immediately  advise 
Inspection  Service  offices  at  both  the 
original  destination  and  the  new- 
destination  of  such  change.  Shipments 
that  are  not  made  available  pursuant  to 
entry  documentation,  or  are  not 
properly  displayed  for  sampling 
purposes,  will  be  reported  to  the 
Customs  Service  as  failing  to  follow 
required  entry  procedures. 

Boatload  sbipments  exceeding 
200,000  pounds  must  be  entered  under 
two  or  more  Customs  Service  entr>' 
documents.  Lot  size  and  identification 
arrangements  must  be  made 
cooperatively  between  the  importer. 
Inspection  Service,  and  the  Customs 
Service  office  at  the  port-of-entry.  This 
facilitates  subsequent  lot  identification, 
inspection,  and  reporting  of  large 
imported  shipments. 

Release  for  importation:  Depending 
on  condition  (shelled  or  inshell)  and 
containerization,  foreign-produced 
peanuts  may  be  either:  (1)  Held  at  the 
port-of-entry  until  certified  by  the 
Inspection  Service  as  meeting  the  edible 
quality  requirements  of  this  rule;  or,  (2) 
conditionally  released  under  Customs 
Service  entry  procedures  and 
transported  inland  for  inspection  and 
certification. 

Under  option  (1),  foreign-produced 
shelled  or  cleaned-inshell  peanuts 
which  are  held  at  the  port-of-entry  must 
be  presented  in  containers  or  bags  that 
allow  appropriate  sampling  of  the  lot 
pursuant  to  Inspection  Service 
requirements.  After  sampling,  such  lots 
are  held  at  the  port-of-entry  under 
Customs  Service  custody,  under 
positive  lot  identification  requirements 
of  the  Inspection  Service,  pending 
results  of  the  inspection  and  chemical 
analysis.  If  determined  to  meet  the 
applicable  edible  quality  requirements 
of  this  Part,  the  shelled  or  cleaned- 
inshell  peanuts  may  be  entered  for 
consumption  without  further 
inspection.  Reports  of  such  entries  do 
not  have  to  be  filed  with  USDA. 

If  a  lot  is  held  at  the  port  of  entry 
under  Customs  Service  custody  and 
subsequently  determined  to  fail  edible 
quality  standards,  the  lot,  at  the 
importer's  discretion,  may  be:  exported; 
entered  for  reconditioning  and  if 
satisfactorily  remilled  or  blanched,  used 
for  edible  consumption;  or  entered  for 
non-edible  consumption.  Such  failing 
peanuts  that  are  remain  under  Customs 
Service  custody  until  exported  do  not 
have  to  be  reported  to  USDA  because 
the  peanuts  were  not  officially  entered 
into  the  U.S.  Failing  lots  that  are 
conditionally  released  for 
reconditioning  at  a  remilling  or 
blanching  facility  inland  must  be 
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reported  to  USDA.  The  importer  is 
responsible  for  ensuring  that  such  lots 
remain  under  PLI  until  reconditioned 
and  determined  to  meet  edible  quality 
requirements.  Disposition  of  residual 
peanuts  to  non-edible  outlets  also  must 
be  reported  to  USDA.  Such  reports  must 
be  submitted  within  the  time  frames 
discussed  under  Reporting  and 
Recordkeeping  Requirements,  below. 

Under  option  (2),  foreign  produced 
peanuts  are  conditionally  released  at  the 
port  of  entry  and  transported  inland  for 
sampling,  inspection,  and  certification. 
All  imported  farmers  stock  peanuts 
must  be  shipped  inland  for  sampling 
and  inspection  because  specialized 
sampling  facilities  at  buying  points  are 
not  available  at  ports  of  entry.  All 
conditionally  released  lots  must  be 
maintained  under  PLI.  Shelled  and 
cleaned-inshell  lots  which  are 
subsequently  sampled  and  determined 
to  meet  both  grade  and  aflatoxin  quality 
standards  may  be  entered  directly  into 
human  consumption  channels  of 
commerce  and  not  reported  to  USDA. 
Conditionally-released  peanut  lots 
failing  to  meet  outgoing  quality 
standards  and  their  eventual  disposition 
as  edible  or  non-edible  peanuts  also  are 
reported  to  USDA  by  the  Inspection 
Service  and/or  the  aflatoxin  laboratory. 

Peanuts  transported  from  one  port-of- 
entry  to  another  port-of-entry  must  be 
transported  by  a  carrier  designated  by 
the  Customs  Service  under  19  U.S.C. 
1551.  Peanuts  entered  for  warehousing 
must  be  stored  in  a  Customs  Service 
bonded  warehouse.  Such  peanuts  must 
remain  in  Customs  Service  custodv 
until  they  are  withdrawn  from 
warehouse,  entered  for  consumption,  or 
released  from  Customs  Service  custodv. 

Peanuts  entered  for  consumption,  and 
peanuts  withdrawn  from  warehouse  for 
consumption,  are  released  from 
Customs  Service  custody  for  edible  or 
non-edible  use.  Release  of  peanuts,  in 
both  cases,  is  a  conditional  release, 
pending  final  certification  that  the 
peanuts  conform  to  Customs  Service 
entr\'  requirements  and  meet  the 
handling  and  quality  standards  of  this 
program. 

Peanut  samples  may  be  taken  at  the 
port-of-entry  and  shipped  to  an 
Inspection  Service  office  with 
equipment  and  personnel  qualified  to  a 
perform  grade  inspection.  Imported 
shipments  of  farmers  stock  peanuts 
must  be  transported  inland  to  a  buying 
point  where  sampling  equipment  is 
available  to  conduct  the  sampling 
operation.  In  addition  to  grading  the 
shelled  peanuts  against  quality 
standards,  the  inspection  office  also 
sends  samples  from  each  lot  to  a  USDA 
or  USDA-approved  laboratory  for 


aflatoxin  analysis.  The  laboratories  must 
send  copies  of  aflatoxin  certificates  to 
the  USDA.  Importers  are  required  to 
maintain  all  records  showing 
compliance  with  these  standards  and  all 
Customs  Service  requirements. 

Importers  must  not  release  failing  lots 
for  edible  consumption  until 
reconditioned  and  certified  as  meeting 
the  standards  of  this  program. 

Reporting  and  Recordkeeping 

This  rule  establishes  reporting  and 
recordkeeping  standards  under  §  996.71 
that  are  necessary  for  USDA  to  monitor 
compliance  with  program  quality  and 
handling  standards. 

Farmers  stock  acquisitions:  Handlers 
and  importers  are  required  to  report  to 
USDA  the  volume  of  Segregation  1,2, 
and  3  farmers  stock  peanuts  acquired 
from  growers  or  others,  or  imported. 
Under  the  previous  programs,  the 
information  was  used,  in  part,  to 
determine  the  assessment  owed  by 
signatory  handlers  to  the  PAC  and  non- 
signatory  handlers  to  USDA. 

Because  all  farmers  stock  peanuts  can 
now  be  shelled  for  human  consumption 
use,  this  rule  establishes  that  all  three 
categories  of  farmers  stock  must  be 
reported.  This  information  is  used  for 
compliance  purposes  and  in  the 
compilation  of  reports  by  USDA.  The 
monthly  report  must  include  the 
volume,  by  variety,  of  Segregation  1,  2, 
and  3  farmers  stock  peanuts  acquired  in 
the  preceding  month.  The  storage 
location  of  the  peanuts  also  must  be 
reported.  A  form  similar  to  USDA's  FV- 
1 1 7  and  the  PAC-1  will  be  used  by 
handlers  and  importers  to  report  their 
monthly  farmers  stock  acquisitions. 

To  collect  farmers  stock  information, 
the  interim  Board  recommended  that 
USDA  use  the  form  submitted  by 
handlers  to  the  National  Peanut  Board, 
under  the  Peanut  Promotion  Research 
and  Information  Order  (7  CFR  part 
1216),  to  determine  handler  assessments 
under  the  national  Peanut  Promotion 
and  Research  Program.  However,  the 
form  previously  used  by  the  Board  has 
been  discontinued  and  the  new  "First 
Handler's  Report"  does  not  require 
disclosure  of  volume  handled,  peanut 
variety,  or  Segregation  of  the  peanuts 
acquired.  The  form  cannot  be  used  for 
the  purposes  needed  in  this  rulemaking. 

Tne  new  form  must  be  sent  to  USDA. 
Facsimile  or  express  mail  deliveries 
may  be  used  to  ensure  timely  receipt  of 
certificates  and  other  required 
documentation.  Mail  deliveries  must  be 
addressed  to  the  DC  Marketing  Field 
Office,  MOAB,  FVP,  AMS,  USDA.  4700 
River  Road,  Unit  155,  Riverdale,  MD 
20737,  Attn:  Report  of  Peanuts.  The  Fax 
number  is  (301)  734-5275. 


Falsification  of  any  report  submitted 
to  USDA  is  a  violation  of  Federal  law 
and  is  pimishable  by  fine  or 
imprisonment,  or  both. 

Documentation  of  edible  and  non- 
edible  peanuts:  This  program  continues 
the  procedures  used  imder  the 
Agreement  to  monitor  disposition  of 
edible  and  failing  quality  peanuts.  The 
Inspection  Service  sends  copies  of  all 
grade  inspections  and  the  chemical 
laboratories  send  copies  of  all  aflatoxin 
assays  to  USDA.  USDA  uses  this 
information  to  monitor  proper 
disposition  of  all  lots  failing  either  grade 
or  aflatoxin  certification. 

This  represents  a  relaxation  of 
reporting  requirements  for  importers. 
Under  the  previous  peanut  import 
program,  non-signatory  handlers  and 
importers  were  required  to  file  copies  of 
all  failing  grade  and  aflatoxin 
certificates  with  AMS.  They  are  no 
longer  required  to  do  so,  unless 
specifically  requested  by  USDA  or 
unless  the  Customs  Service  demands 
such  documentation  of  importers.  These 
certificates  will  be  provided  by  the 
Inspection  Service,  USDA  laboratories, 
or  certified  USDA  laboratories,  as  the 
case  may  be. 

Recordkeeping:  Handlers  and 
importers  are  required  to  maintain  all 
relevant  documentation  on  the 
disposition  of  inedible  peanuts.  If 
remilled,  blanched,  or  roasted,  the 
handler  or  importer  must  maintain 
grade  certificate(s)  and/or  aflatoxin 
certificate(s)  showing  that  the  lot  has 
been  reconditioned  and  subsequently 
meets  outgoing,  ^ible  quality 
standards.  Grade  and  aflatoxin 
inspections  conducted  on  reconditioned 
lots  reference  the  peanuts  lot  number 
and  previous  grade  and  aflatoxin 
certificate  numbers  so  that  a  record  of 
the  lot's  reconditioning  is  maintained. 
Documents  showing  the  disposition  of 
non-edible  residuals  (pick-outs  etc.) 
must  be  maintained  by  each  handler 
and  importer.  For  example,  if  the  lot  is 
crushed  for  oil  the  oil  mill's  report  of 
crushing  must  be  maintained.  That 
crushing  report  must  tie  the  crushed 
residual  peanuts  to  their  original  failing 
lots.  If  the  failing  lot  is  sold  for  seed  or 
for  animal  feed,  the  sales  receipt  of  the 
transaction  must  tie  the  pvu-chased  lot  to 
the  failing  lot  through  the  inspection 
certificate  number.  If  the  failing  lot  is 
exported,  an  export  certificate  must  be 
filed  showing  the  inspection  certificate  . 
number  of  the  failing  peanut  lot.  Failing 
peanut  lots  sent  to  a  landfill  or  buried 
also  must  be  reported  with  proof  of  such 
disposition  through  the  inspection 
certificate  number. 

In  total,  the  documentation 
maintained  and  distributed  to  USDA 
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must  be  sufficient  to  document  and 
substantiate  the  proper  disposition  of  all 
peanut  lots  failing  grade  or  aflatoxin 
quality  standards,  as  well  as  the 
residuals  resulting  from  those  failing 

lots. 

Documentation  on  lot  dispositions 
must  be  maintained  for  at  least  two 
years  after  the  crop  year  of  applicability. 

Confidentiality 

This  rule  includes  a  confidentiality 
provision  in  §  996.72  to  protect  handler 
and  importer  reports  and  records 
required  to  be  submitted  to  USDA  \mder 
this  action.  Confidential  information 
includes  data  or  information 
constituting  a  trade  secret  or  disclosing 
a  trade  position,  financial  condition,  or 
business  operations  of  handlers  or  their 
customers.  Confidentiality  provisions 
do  not  extend  to  disclosiue  of  peanuts 
lots  determined  to  be  within  the 
provisions  in  §  996.74(b). 

Verification  of  Reports 

Provisions  are  included  in  §996.73  of 
this  Part  that  allows  USDA  access  to  any 
premises  where  peanuts  may  be  held  or 
processed,  and  access  to  any  business 
files  containing  information  regarding 
the  handling,  importing,  and  disposition 
of  peanuts.  USDA,  at  any  time  during 
regular  business  hours,  is  permitted  to 
inspect  any  peanuts  held  and  any  and 
all  records  with  respect  to  the 
acquisition,  holding,  or  disposition  of 
any  peanuts  which  may  be  held  or 
which  may  have  been  disposed  of  by 
that  handler  or  importer. 

Compliance  Oversight 

USDA  will  take  action  against  any 
handler  or  importer  in  violation  of  the 
Act  or  this  Part.  Such  action  includes 
instances  when  a  handler  or  importer: 
(1)  Acquires  farmers  stock  peanuts 
without  official  incoming  inspection;  (2) 
fails  to  obtain  outgoing  inspection  on 
shelled  or  cleaned-inshell  peanuts  and 
ships  such  peanuts  for  hiunan 
consumption  use;  (3)  ships  failing 
quality  peanuts  for  human  consumption 
use;  (4)  commingles  failing  quality 
peanuts  with  certified  edible  quality 
peanuts  and  ships  the  conuningled  lot 
for  human  consumption  use;  (5)  fails  to 
maintain  PLI  on  peanut  lots  certified  for 
human  consumption  use;  (6)  fails  to 
maintain  and  provide  access  to  records 
on  the  reconditioning  or  disposition  of 
failing  quality  peanuts;  or  (7)  otherwise 
violates  any  provisions  of  the  Act  or  this 
program. 

USDA  will  use  injunctions  to  restrain 
violations  and  withdraw  inspection 
services  from  alleged  violators. 

AMS  will  notify  the  FDA  of  the  names 
of  any  handlers  or  importers  known  to 


have  shipped  un-inspected  peanuts  into 
human  consumption  channels  and  the 
lot  numbers  of  such  peanuts.  AMS  also 
will  publish  on  the  AMS  Web  site  the 
names  of  any  handler  and  importer  and 
the  failing  lots  not  reported  as 
reconditioned  or  disposed  to  non-edible 
outlets. 

Initial  Regulatory  Flexibility  Analysis 

Piu-suant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Analysis  Act 
(RFA)  the  Agricultural  Marketing 
Service  (AMS)  has  considered  the 
economic  impact  of  this  action  on  small 
entities.  Accordingly,  AMS  had 
prepared  this  initial  regulatory 
flexibility  analysis. 

The  piupose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 

There  were  approximately  45  peanut 
handlers  and  38  importers  that  were 
subject  to  regulation  under  the 
Agreement  and  non-signer  progremi,  and 
the  peanut  import  regulation.  An 
estimated  two-thirds  of  the  handlers  and 
nearly  all  of  the  importers  may  be 
classified  as  small  entities,  based  on  the 
documents  and  reports  received  by 
USDA.  Small  agricultural  service  firms, 
which  include  handlers  and  importers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201),  as 
those  having  annual  receipts  of  less  than 
$5,000,000. 

An  approximation  of  the  number  of 
peanut  farms  that  could  be  considered 
small  agricultural  businesses  under  the 
SBA  definition  (less  than  $750,000  in 
annual  receipts  from  agricultural  sales) 
can  be  obtained  from  the  1997 
Agricultural  Census,  which  is  the  most 
recent  information  on  the  number  of 
farms  categorized  by  size.  There  were 
10,505  peanut  farms  with  sales  valued 
at  less  than  $500,000  in  1997, 
representing  86  percent  of  the  total 
number  of  peanut  farms  in  the  U.S. 
(12,221).  Since  the  Agricultural  Census 
does  not  use  $750,000  in  sales  as  a 
category,  $500,000  in  sales  is  the  closest 
approximation.  Assuming  that  most  of 
the  sales  from  those  farms  are 
attributable  to  peanuts,  the  percentage 
of  small  peanut  farms  in  1997  (less  than 
$750,000  in  sales)  was  likely  a  few 
percentage  points  higher  than  86 
percent,  and  may  have  shifted  a  few 
percentage  points  since  then.  Thus,  the 
proportion  of  small  peanut  farms  is 
likely  to  be  between  80  and  90  percent. 
Two-year  average  peanut  production 
for  the  2000  and  2001  crop  years  was 
3.711  billion  pounds,  harvested  from 
1.363  million  acres,  yielding  2,723 
pounds  per  acre.  The  average  value  of 


production  for  the  two-year  period  was 
$948,777  million,  as  reported  on  the 
National  Agricultural  Statistics  Service 
(NASS)  Web  site  as  of  August  2002 
(http://www.nass.  usda.gov:8 1  /idepd/ 
report.htm).  Average  grower  price  over 
the  two-year  period  was  $0.26  per 
pound,  and  the  average  value  per 
harvested  acre  was  $707.  Dividing  the 
two-year  average  value  of  production 
($948,177  million)  by  the  estimated 
12,221  farms  yields  an  estimated 
revenue  per  farm  of  approximately 
$77,600. 

The  Agricultural  Census  presents 
farm  sizes  in  ranges  of  acres,  and 
median  farm  size  in  1997  was  between 
50  and  99  acres.  The  median  is  the 
midpoint  from  the  ranging  from  the 
largest  to  the  smallest.  Median  farm  size 
in  terms  of  annual  sales  revenue  was 
between  $100,000  and  $250,000 

Several  producers  may  own  a  single 
farm  jointly,  or,  conversely,  a  producer 
may  own  several  farms.  In  the  peanut 
industry,  there  is,  on  average,  more  than 
one  producer  per  farm.  Dividing  the 
two-year  average  value  of  production  of 
$948,777  million  by  an  estimated  23,000 
conunercial  producers  (2002 
Agricultural  Statistics,  USDA,  Table  11- 
10)  results  in  an  estimate  of  average 
revenue  per  producer  of  approximately 
$41,251. 

Oilmill  operators,  blanchers,  and 
private  chemical  laboratories  are  subject 
to  this  rule  to  the  extent  that  they  must 
comply  with  reconditioning  provisions 
under  §  996.50  and  reporting  and 
recordkeeping  requirements  under 
§  996.71.  There  are  several  such  entities 
in  the  peanut  industry  and  these 
requirements  are  applied  uniformly  to 
these  entities,  whether  large  or  small.  In 
addition,  there  are  currently  10  State 
inspection  programs  (FSIS)  that  will 
perform  inspection  under  this  new 
program. 

Importers  of  peanuts  covert  broad 
range  of  business  entities,  including 
fresh  and  processed  food  handlers  and 
commodity  brokers  who  buy 
agricultural  products  on  behalf  of 
others.  Under  the  2001  import  quota, 
approximately  38  business  entities 
imported  approximately  126  million 
pounds  of  low  duty  peanuts  (sometimes 
called  "duty  free"  quota  peanuts).  The 
import  quota  period  began  January-  2. 
2001,  for  Mexico,  and  April  2,  2001.  for 
Argentina.  Israel,  and  other  countries. 
Some  large,  corporate  handlers  are  also 
importers  of  peanuts.  AMS  is  not  aware 
of  any  peanut  producers  who  imported 
peanuts  during  any  of  the  recent  quota 
years.  The  majority  of  peanut  importers 
have  annual  receipts  under  $5,000,000. 
Customs  Service  brokers  provide  import 
services  to  importers  and  are  regulated 
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under  this  rule  to  the  extent  that  they 
must  comply  with  entry  requirements 
under  §  996.60  and  reporting  and 
recordkeeping  requirements  under 
§  996.71.  These  requirements  are  not 
applied  disproportionately  to  small 
customs  service  brokers. 

In  view  of  the  foregoing,  it  can  be 
concluded  that  the  majority  of  peanut 
producers,  handlers,  and  importers  may 
be  classifled  as  small  entities.  In 
addition,  it  may  be  assumed  that  many 
oilmill  operators  and  blanchers  also  are 
small  entities. 

The  quality  and  handling 
requirements  of  the  prior  peanut  quality 
programs  have  been  in  effect  for  more 
than  36  years  and  for  imported  peanuts 
for  more  than  six  years.  Handlers  and 
importers  have  been  the  segment  of  the 
industry  directly  regulated  under  the 
three  peanut  programs,  and  they  are  in 
general  agreement  that  the  industry  has 
changed  greatly  since  the  establishment 
of  the  Agreement  in  1965. 

With  only  a  few  exceptions,  the 
quality  and  handling  standards  in  this 
peanut  program  are  the  same  as,  or 
similar  to,  the  requirements  previously 
in  effect  for  domestically  produced  and 
imported  peanuts.  The  few  exceptions 
are  relaxations  in  requirements  that  will 
benefit  handlers  and  importers.  These 
requirements  were  subject  to  regulatory 
flexibility  analysis  and  were  found  to 
not  disproportionately  affect  small 
entities. 

The  Act  requires  that  all  peanuts 
marketed  in  the  United  States  be 
officially  inspected  and  graded  by 
Federal  or  Federal-State  inspectors.  The 
Act  further  requires  that  USDA  make 
identifying  and  combating  the  presence 
of  all  quality  concerns  a  priority  in  the 
development  of  quality  and  handling 
standards  and  in  the  inspection  of  all 
peanuts  in  the  domestic  market.  Finally, 
USDA  is  to  "*   *   *  provide  adequate 
safeguards  against  all  quality  concerns 
related  to  peanuts."  A  new  peanut 
program  is  to  be  established  in 
consultation  with  the  Peanut  Standards 
Board.  Currently,  members  of  the  PAC 
are  acting  in  an  interim  capacity  for  the 
Board. 

This  program  establishes  under  new 
Part  996  the  minimum  quality  and 
handling  standards  that  were  in  effect 
on  May  13,  2002,  the  date  the  Act 
became  effective,  with  a  few  relaxations 
recommended  by  interim  Board 
members  and  a  few  peanut  growers  and 
handlers.  Peanuts  may  not  be  entered 
into  human  consumption  channels 
unless  the  peanuts  are  inspected  and 
meet  minimum  quality  standards  for 
size,  damage,  defects,  foreign  material 
and  moisture,  and  not  exceed  maximum 
aflatoxin  content  specified  in  this  rule. 


Handling  standards  include  the  same 
positive  lot  identification,  sampling  and 
inspection  procedures,  and  prohibitions 
on  commingling  certified  and  non- 
edible  peanuts  as  were  in  effect  under 
the  three  previous  programs.  Peanuts 
failing  to  meet  the  quality  standards  of 
this  Part,  or  which  are  not  handled 
consistent  with  the  handling  standards 
of  this  Part,  may  not  be  used  for  human 
consumption  in  the  United  States. 

All  USDA  required  sampling,  quality 
certification,  and  lot  identification  is 
conducted  by  the  Inspection  Service. 
Chemical  analysis  is  conducted  by 
USDA  or  USDA-approved  laboratories. 
Private  laboratories  must,  among  other 
things,  agree  to  send  copies  of  all 
aflatoxin  analyses  conducted  by  the 
laboratory  to  USDA.  Foreign  produced 
peanuts  stored  in  bonded  warehouses 
are  subject  to  Customs  Service  audits. 
Handlers  and  importers  must  reimburse 
the  Inspection  Service  and  USDA 
laboratories  and  approved  private 
laboratories,  for  services  provided  and 
costs  incurred  in  the  sampling,  grade 
inspection  and  chemical  analysis  of 
peanuts.  Incoming  inspections  range 
from  S4.00  to  S6.25  per  ton  of  farmers 
stock  peanuts.  Sampling  and  outgoing 
grade  inspections  vary  with  the  Federal 
and  each  Federal-State  Inspection 
Service  and  range  from  $1.50  to  $3.00  a 
ton.  Chemical  analysis  for  aflatoxin 
averages  $40.00  per  analysis.  These 
costs  to  handlers  and  importers  also 
were  incurred  under  the  previous  three 
programs.  Thus,  there  is  no  net  increase 
in  financial  biu'den  attributable  to  these 
aspects  of  the  new  program. 

This  action  will  impose  on  handlers 
and  importers  a  minor  reporting 
requirement  in  addition  to  that  imposed 
under  the  previous  peanut  programs 
(reporting  acquisitions  of  Segregation  2 
and  3  farmers  stock  peanuts).  However, 
importers  and  non-signatory  handlers 
under  the  previous  programs  have  a 
minor  decrease  in  reporting 
requirements,  because  they  are  no 
longer  required  to  submit  evidence  of 
disposition  of  failing  lots.  That  task  is 
completed  by  the  USDA.  Recordkeeping 
requirements  remain  the  same  as 
required  under  the  three  previous 
peanut  programs.  The  information 
collection  burden  under  the  previous 
programs  totaled  411  reporting  hours 
and  269  recordkeeping  hours.  These 
were  approved  under  OMB  Nos.  0581- 
0067  (Agreement),  0581-0163  (non- 
signers),  and  0581-0176  (imports). 

Changes  affecting  regulated  entities: 
Under  this  program,  handlers  are  no 
longer  subject  to  payment  of 
assessments  based  on  the  volume  of 
farmers  stock  peanuts  acquired.  Under 
the  Agreement  and  non-signer  program. 


handlers  were  assessed  $.33  per  net 
farmers  stock  ton  of  peanuts  acquired. 
This  totaled  over  $515,000  for  the  2000 
crop.  Assessments  collected  from 
signatory  handlers  provided  for  the 
administration  of  the  PAC  Assessments 
collected  from  non-signatory  handlers 
helped  reimburse  USDA  for 
administration  of  the  non-signer 
program.  There  are  no  such  assessments 
under  the  new  peanut  program. 

The  previous  peanut  programs 
prohibited  the  use  of  Segregation  2  and 
3  farmers  stock  peanuts  in  human 
consumption  channels,  but  this  rule 
removes  that  prohibition.  This  will 
allow  such  peanuts  to  be  handled  and 
marketed  in  higher  return  outlets. 
Handlers  sought  this  change.  As  noted 
above,  handlers  believe  that  modern 
milling  technologies  enable  handlers  to 
remove  poor  quality  and  contaminated 
peanut  kernels  in  the  shelling  and 
milling  operation.  This  change  from  the 
previous  programs'  requirements  will 
enable  more  peanuts  to  be  marketed  at 
higher  market  values  for  human 
consumption.  Segregation  2  and  3 
peanuts,  in  a  normal  crop  year,  average 
around  1  percent  of  total  production. 
Thus,  for  the  2000  and  2001  crop  years, 
this  would  have  allowed  an  additional 
37  million  pounds  of  farmers  stock 
peanuts  to  be  available  for  human 
consumption  channels. 

Handlers  stated  that  peanuts  used  in 
the  manufacturing  of  imported  peanut 
butter  and  peanut  paste  are  not 
restricted  to  Segregation  1  quality 
peanuts  in  those  exporting  countries. 
They  contend  that  use  of  Segregation  2 
and  3  quality  peanuts  for  human 
consumption,  after  careful  and  efficient 
sorting  and  milling  processes,  levels  the 
playing  field  for  the  U.S.  peanut 
industry.  Outgoing  inspection  will 
ensure  that  poor  quality  peanuts  do  not 
enter  domestic  edible  consumption 
market  channels. 

Grower  and  handler  revenues  are 
likely  to  increase  slightly  due  to  the 
ability  to  sell  Segregation  2  and  3 
quality  peanuts  for  human  consumption 
use.  This  change  is  not  expected  to 
affect  small  and  large  entities 
differently. 

If  Segregation  2  and  3  peanuts  are 
handled  for  human  consumption,  it  is 
reasonable  to  assume  that  fewer  poor 
quality  peanuts  will  be  available  for 
crushing  into  oil  and  other  non-edible 
use  such  as  animal  feed.  It  can  be 
expected  that  the  price  of  oilstock 
quality  peanuts  will  rise  slightly.  A 
higher  percentage  of  sheller  oilstock 
residuals  are  likely  to  be  sorted  out  of 
Segregation  2  and  3  peanuts  during  the 
initial  shelling  process.  Therefore,  not 
all  of  the  peanuts  in  Segregation  2  and 
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3  lots  will  be  edible,  and  the  supply  of 
oilstock  peanuts  will  not  be  cut  off 
completely.  The  market  value  of 
peanuts  used  for  crushing  into  oil  and 
added  to  animal  feed  could  increase. 

Further,  blanching  operations  coidd 
realize  an  increase  in  business  because 
blanching,  as  a  last  resort  in 
reconditioning  a  failing  lot,  will  likely 
be  used  in  the  fined  preparation  of 
shelled  peanuts  originating  from 
Segregation  2  and  3  peanuts  for  human 
consumption. 

Finally,  handlers  with  blanching 
facilities  dedicated  exclusively  to  the 
handler's  own  peanuts  may  move  a  lot 
of  shelled  peanuts  direcUy  from  the 
shelling  operation  to  their  dedicated 
blanching  operations  without  first 
obtaining  grade  inspection  and  PLI  on 
the  lot.  Handlers  recommended 
removing  the  required  inspection  and 
PLI  prior  to  blanching  at  their  own, 
dedicated  facilities  because  the  nature 
of  the  peanuts  change  in  the  blanching 
process  and  the  peanuts  must  be 
inspected  immediately  after  blanching, 
rendering  the  first  inspection 
redundant.  This  would  apply  only  to 
lots  blanched  in  the  handler's  own 
blanching  facility  that  does  not  blanch 
peanuts  belonging  to  others,  thus 
eliminating  the  need  to  establish  PLI 
prior  to  blanching.  This  streamlined 
handling  process  will  increase 
efficiency  of  the  handling  of  peanuts 
that  the  handler  intends  to  blanch. 
Handler  costs  for  such  lots  are  reduced 
by  inspecting  the  lot  once,  rather  than 
twice.  While  this  change  may  tend  to  be 
most  beneficial  to  those  handlers  who 
are  mosUy  larger  operations  with  their 
own,  dedicated,  blanching  facilities,  it 
should  not  have  an  adverse  impact  on 
small  handlers. 

Reporting  and  recordkeeping 
requirements  under  the  new  peanut 
program  are  not  expected  to  adversely 
impact  small  businesses,  and  there  is  no 
indication  that  large  and  small 
businesses  would  be  impacted 
differentiy.  Under  this  program, 
handlers  and  importers  must  report 
monthly  acquisitions  of  Segregation  2 
and  3  peanuts — a  minor  increase  from 
the  previous  programs  when  only 
Segregation  1  peanuts  were  reported. 
However,  the  benefits  of  being  able  to 
handle  those  peanuts  for  possible  edible 
consumption  outweigh  the  increased 
reporting  requirement.  Further,  this 
minor  increase  in  reporting  is  offset  by 
a  decrease  in  reporting  disposition  of 
failing  peanut  lots  for  non-signatory 
handlers  and  importers.  In  the  case  of 
imports,  few,  if  any,  peanuts  are 
imported  in  farmers  stock  form  because 
of  the  extra  weight  and  bulk  of  the 
peanut  shell.  Thus,  importers  will  likely 


not  be  filing  a  monthly  report  of 
acquisitions. 

The  other  provisions  in  this  peanut 
program  are  the  same  as,  or  similar  to, 
the  requirements  in  effect  for 
domestically  produced  and  imported 
peanuts  for  the  last  several  years.  Those 
requirements  were  subject  to  prior 
regulatory  flexibility  analysis. 

USDA  nas  considered  sdtematives  to 
this  program.  The  Act  provides  that  a 
new  program  be  established  for  the  2002 
peanut  crop.  An  alternative  would  be  to 
continue  the  2001  regulations  for  the 
entire  2002  crop.  However,  based  on 
industry  comment,  implementation  of  a 
new  program  as  soon  as  possible  after 
harvest  begins  is  preferable  to 
continuing  the  previous  programs. 
USDA  has  met  with  the  interim  Board 
which  is  representative  of  the  industry 
and  has  included  nearly  all  of  its 
recommendations  in  this  r\ile.  The 
initial  draft  prepared  by  USDA 
proposed  a  streamlined  program  with 
less  USDA  oversight  of  handling 
standards.  However,  the  interim  Board 
suggested  that  oversight  provisions  in 
the  previous  programs  be  included  in 
this  program  to  assure  the  continued 
high  quality  and  wholesomeness  of 
peanuts  entered  into  himian 
consimiption  channels  in  the  U.S.  Draft 
provisions  were  posted  on  the  USDA 
Web  site  and  comments  were  received. 
Most  comments  confirmed  the  Board's 
consensus  that  significant  changes  in 
the  previous  programs  were  not  desired. 
For  instance,  one  proposal  included 
changing  screen  sizes  to  allow  smaller 
kernels  to  be  included  in  lots  intended 
for  himian  consiunption  use.  Comments 
advised  against  this  relaxation  and  it  is 
not  included  in  this  rule.  Thus,  this 
program  is  substantially  the  same  as 
USDA's  three  previous  peanut 
programs. 

Except  as  previously  discussed, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule.  A  small  business 
guide  on  complying  with  AMS'  fresh 
fruit,  vegetable,  and  specialty  crop 
programs  similar  to  this  peanut  program 
may  be  viewed  at  the  following  Web 
site:  http://www.ams.usda.gov/fv/ 
moab.html.  Any  questions  about  the 
compliance  guide  or  compliance  with 
this  program  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

Information  Collection 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 
requirements  under  the  Agreement, 
non-signers  and  import  programs  were 


approved  by  the  Office  of  Management 
and  Budget  (OMB)  and  assigned  OMB 
Nos.  0581-0067,  0581-0163  and  0581- 
0176,  respectively.  However,  with  the 
termination  of  those  peanut  programs, 
reporting  and  recordkeeping  burdens  on 
peanut  handlers  and  importers  were 
terminated.  The  burden  under  the  three 
previous  programs  was  680  hours.  The 
burden  imder  the  new  program  is 
estimated  to  be  463  hours.  An  estimated 
367  hoiu-s  (nearly  80  percent)  of  the  new 
program  burden  is  for  recordkeeping, 
which  handlers  and  importers  would 
normally  do  under  good  business 
practice. 

The  Act  specifies  in  §  1604(c)(2)(A) 
that  any  new  quality  and  handling 
standards,  established  pursuant  to  the 
Act,  may  be  implemented  without 
regard  to  the  Paperwork  Reduction  Act. 
Nonetheless,  USDA  has  considered  the 
reporting  and  recordkeeping  burden  on 
handlers  and  importers  under  the  new 
program. 

Handlers  and  importers  are  required 
to  complete  and  file  only  one  form — a 
monthly  acquisition  of  farmers  stock 
peanuts.  Acquisitions  of  Segregation  2 
and  3  peanuts  must  now  be  reported 
because  those  peanuts  can  be  prepared 
for  edible  markets.  Because  Segregation 
2  and  3  peanuts  normally  account  for 
around  1  percent  of  each  peanut  crop, 
this  change  is  expected  to  represent 
only  a  minor  increase  in  the  reporting 
burden  under  the  new  program.  Non- 
signatory  handlers  and  importers  are  no 
longer  required  to  submit  evidence  of 
disposition  of  foiling  lots,  which 
reduces  their  reporting  burden. 
Recordkeeping  requirements  remain  the 
same  as  required  under  the  three 
previous  peanut  programs. 

AMS  invites  comments  on  this 
interim  final  rule.  Any  comments 
received  by  October  9,  2002,  will  be 
considered  prior  to  finalization.  A  30- 
day  comment  period  is  deemed 
appropriate  because  §  1308  of  the  Act 
provides  that  the  Act's  requirements 
take  effect  with  the  2002  crop  of 
peanuts. 

USDA  has  held  several  meetings  with 
the  interim  Board,  Inspection  Service 
supervisors,  posted  a  draft  rule  on  the 
internet  for  comments,  and  considered 
all  comments.  The  program  is 
substantially  the  same  as  the  three 
previous  peanut  programs.  USDA  also 
has  reviewed  this  rule  with  FSA  and 
provided  drafts  to  the  Customs  Service 
and  FDA.  The  2002  crop  harvest  has 
already  begun.  Section  1601  also 
specifies  that  promulgation  of  the 
standards  and  administration  of  the  new 
peanut  quality  program  shall  be  made 
without  regard  to:  (A)  The  Paperwork 
Reduction  Act;  (B)  the  Statement  of 
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Policy  of  the  Secretary  of  Agriculture 
effective  July  24,  1971  {36  FR  13804), 
relating  to  notices  of  proposed 
rulemaking  and  public  participation  in 
rulemaking;  and  (C)  the  notice  and 
comment  provisions  of  section  553  of 
title  5,  United  States  Code. 

Nonetheless,  based  upon  the  above, 
USDA  may  find,  upon  good  cause,  that 
it  would  be  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register. 
Further,  with  regard  to  the  termination 
and  removal  of  Parts  997,  998,  and 
section  999.600,  it  is  found  that  those 
programs  no  longer  tend  to  effectuate 
the  declared  policy  of  the  Agricultural 
Marketing  Agreement  Act  of  1937,  or 
the  purposes  of  that  Act. 

List  of  Subjects 

7  CFR  Part  996 

Food  grades  and  standards,  Imports, 
Peanuts,  Reporting  and  recordkeeping 
requirements 

7  CFR  Part  997 

Food  grades  and  standards.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  998        \ 

Marketing  agreements.  Peanuts, 
Reporting  and  recordkeeping 
requirements. 

7  CFR  Part  999 

Food  grades  and  standards.  Imports. 
Peanuts,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  and  under  authoritv  of  7 
U.S.C.  601-674  and  Public  Law  107- 
171,  7  CFR  Chapter  IX  is  amended  as  set 
forth  below: 

1.  A  new  Part  996  is  added  to  read  as 
follows: 

PART  996— MINIMUM  QUALITY  AND 
HANDLING  STANDARDS  FOR 
DOMESTIC  AND  IMPORTED  PEANUTS 
MARKETED  IN  THE  UNITED  STATES 

Definitions 

Sec. 

996.1  Act  and  scope. 

996.2  Conditionally  released. 

996.3  Crop  year. 

996.4  Handle. 

996.5  Handler. 

996.6  importation. 

996.7  Importer. 

996.8  Incoming  inspection. 

996.9  Inshell  peanuts. 

996.10  Inspection  Service. 


996.1 1  Negative  aflatoxin  content. 

996.12  Outgoing  inspection. 
996.1.3  Peanuts. 

996.14  Person. 

996.15  Positive  lot  identification. 

996.16  Producer. 

996.17  Quota  vear. 

996.18  Serretarv. 

996.19  Shelled  peanuts. 

996.20  USDA. 

996.21  USDA  laboratory. 

996.22  USDA-approved"  laboratory. 

Quality  and  Handling  Standards 

996.30  Incoming  quality  standards. 

996.31  Outgoing  quality  standards. 
996.40     Handling  standards. 

996.50     Reconditioning  failing  quality 

peanuts. 
996.60     Safeguard  procedures  for  imported 

peanuts. 

Reports  and  Records 

996.71  Reports  and  recordkeeping. 

996.72  Confidential  information. 

996.73  Verification  of  reports. 

996.74  Compliance. 

996.75  Effective  time. 

Authority:  Sec.  1308.  Pub.L.  107-171,  116 

Stat.  178  (7  ll.S.C.  7958). 

Definitions 

§996.1     Act  and  scope. 

Act  means  Public  Law  107-171,  or  the 
Farm  Security  and  Rural  Investment  Act 
of  2002.  enacted  May  13,  2002.  None  of. 
the  definitions  or  provisions  of  this  part 
shall  apply  to  any  other  part  or  program 
(including,  but  not  limited  to,  any 
program  providing  for  payments  or 
loans  to  peanut  producers  or  other 
persons  interested  in  peanuts  or  peanut 
quotas)  unless  explicitly  adopted  in 
such  other  part  or  program. 

§  996.2    Conditionally  released. 

Conditionally  released  means  released 
from  U.S.  Customs  Service  custody  for 
further  handling,  sampling,  inspection, 
chemical  analysis,  and  storage. 

§996.3    Crop  year. 

Crop  year  means  the  12-month  period 
beginning  with  July  1  of  any  year  and 
ending  with  June  30  of  the  following 
vear,  or  other  period  established  by 
USDA. 

§996.4    Handle. 

Handle  means  to  engage  in  the 
receiving  or  acquiring,  cleaning  and 
shelling,  cleaning  inshell,  or  crushing  of 
domestic  or  imported  peanuts  and  in 
the  shipment  (except  as  a  common  or 
contract  carrier  of  peanuts  owned  by 
another)  or  sale  of  cleaned-inshell  or 
shelled  peanuts  or  other  activity  causing 
peanuts  to  enter  into  human 
consumption  channels  of  commerce: 
Provided,  That  this  term  does  not 
include  sales  or  deliveries  of  peanuts  by 
a  producer  to  a  handler  or  to  an 


intermediary  person  engaged  in 
delivering  peanuts  to  handler(s):  And 
provided  further,  That  this  term  does 
not  include  sales  or  deliveries  of 
peanuts  by  such  intermediary  person(s) 
to  a  handler. 

§996.5    Handler. 

Handler  means  any  person  who 
handles  peanuts,  in  a  capacity  other 
than  that  of  a  custom  cleaner  or  dryer, 
an  assembler,  a  warehouseman  or  other 
intermediary  between  the  producer  and 
the  person  handling  peanuts. 

§996.6    Importation. 

Importation  means  the  arrival  of 
foreign  produced  peanuts  at  a  port-of- 
entry  with  the  intent  to  enter  the 
peanuts  into  channels  of  commerce  of 
the  United  States. 

§996.7    Importer. 

Importer  means  a  person  who  engages 
in  the  importation  of  foreign  produced 
peanuts  into  the  United  States  for  the 
purposes  of  entering  such  peanuts  into 
human  consumption  channels. 

§996.8    Incoming  inspection. 

Incoming  inspection  means  the 
sampling,  inspection,  and  certification 
of  farmers  stock  peanuts  to  determine 
segregation  and  grade  quality. 

§996.9    Inshell  peanuts. 

Inshell  peanuts  means  peanuts,  the 
kernels  or  edible  portions  of  which  are 
contained  in  the  shell. 

§996.10    Inspection  Service. 

Inspection  Service  means  the  Federal 
Inspection  Service,  Fruit  and  Vegetable 
Programs,  Agricultm-al  Marketing 
Service,  USDA  or  the  Federal-State 
Inspection  Service. 

§  996.1 1    Negative  aflatoxin  content. 

Negative  aflatoxin  content  means  15 
parts  per  billion  (ppb)  or  less  for 
peanuts  that  have  been  certified  as 
meeting  edible  quality  grade  standards. 

§996.12    Outgoing  inspection. 

Outgoing  inspection  means  the 
sampling,  inspection,  and  certification 
of  either:  shelled  peanuts  which  have 
been  cleaned,  sorted,  sized  and 
otherwise  prepared  for  human 
consumption  markets;  or  inshell 
peanuts  which  have  been  cleaned, 
sorted,  and  otherwise  prepared  for 
inshell  human  consumption  markets. 

§996.13    Peanuts. 

Peanuts  means  the  seeds  of  the 
legume  Arachis  hypogaea  and  includes 
both  inshell  and  shelled  peanuts 
produced  in  the  United  States  or 
imported  from  foreign  countries,  other 
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than  those  in  green  form  for 
consmnption  as  boiled  peanuts. 

(a)  Farmers  Stock.  "Farmers  stock 
peanuts"  means  picked  and  threshed 
peanuts  which  have  not  been  shelled, 
crushed,  cleaned  or  otherwise  changed 
(except  for  removal  of  foreign  material, 
loose  shelled  kernels,  and  excess 
moistiu*)  from  the  form  in  which 
customarily  marketed  by  producers. 

(b)  Segregation  1.  "Segregation  1 
peanuts"  means  farmers  stock  peanuts 
with  not  more  than  2.49  percent 
damaged  kernels  nor  more  than  1.00 
percent  concealed  damage  caused  by 
rancidity,  mold,  or  decay  and  which  are 
free  from  visible  Aspergillus  flavus. 

(c)  Segregation  2.  "Segregation  2 
peanuts"  means  farmers  stock  peanuts 
with  more  than  2.49  percent  damaged 
kernels  or  more  than  1.00  percent 
concealed  damage  caused  by  rancidity, 
mold,  or  decay  and  which  are  free  from 
visible  Aspergillus  flavus. 

(d)  Segregation  3.  "Segregation  3 
peanuts"  means  farmers  stock  peanuts 
with  visible  Aspergillus  flavus. 

§996.14    Person. 

Person  means  an  individual, 
partnership,  corporation,  association, 
any  other  business  imit  or  legal  entity. 

§  996.1 5    Positive  lot  identification. 

Positive  lot  identification  is  a  means, 
approved  by  the  Inspection  Service,  of 
relating  the  inspection  certificate  to  the 
lot  covered  so  that  there  is  no  doubt  that 
the  peanuts  in  the  lot  are  the  same 
peanuts  described  on  the  inspection 
certificate. 

§996.16    Producer. 

Producer  means  any  person  in  the 
United  States  engaged  in  a  proprietary 
capacity  in  the  production  of  peanuts 
for  market. 

§996.17    Quota  year. 

Quota  year  means  the  12-month 
period  beginning  January  1  and  ending 


December  31  of  the  same  year  for 
peanuts  produced  in  Mexico  and  the  12- 
month  period  begiiming  April  1  and 
ending  March  31  of  the  following  year 
for  Argentina  and  other  countries,  or 
other  such  periods  as  may  be  prescribed 
by  the  U.S.  Customs  Service. 

§996.18    Secretary. 

Secretary  means  the  Secretary  of 
Agricultm-e  of  the  United  States  or  any 
officer,  employee,  or  agent  of  the  United 
States  Department  of  Agriculture  who 
is,  or  who  may  hereafter  be  authorized 
to  act  in  the  Secretary's  stead. 

§996.19    Shelled  peanuts. 

Shelled  peanuts  means  the  kernels  or 
portions  of  kernels  of  peanuts  after  the 
shells  are  removed. 

§996.20    USDA. 

USDA  means  the  United  States 
Department  of  Agriculture,  including 
any  officer,  employee,  service,  program, 
or  branch  of  the  Depeirtment  of 
Agriculture,  or  any  other  person  acting 
as  the  Secretary's  agent  or  representative 
in  connection  with  any  provisions  of 
this  part. 

§996.21     USDA  laboratory. 

USDA  laboratory  means  laboratories 
of  the  Science  and  Technology 
Programs,  Agricultural  Marketing 
Service,  USDA,  which  chemically 
analyze  peanuts  for  aflatoxin  content. 

§996.22    USDA-approved  laboratory. 

USDA-approved  laboratory  means 
laboratories  approved  by  the  Science 
and  Technology  Programs,  Agricultural 
Marketing  Service,  USDA,  that 
chemically  analyze  peanuts  for  aflatoxin 
content. 

Quality  and  Handling  Standards 

§996.30    Incoming  quality  standards. 

(a)  All  farmers  stock  peanuts  received 
or  acquired  by  a  handler  shall  be 


officially  inspected  by  the  Inspection 
Service,  and  certified  as  to  segregation, 
moisture  content,  and  foreign  material. 

(b)  Moisture.  No  handler  or  importer 
shall  receive  or  acquire  farmers  stock 
peanuts  for  subsequent  disposition  to 
human  consumption  outlets  containing 
more  than  10.49  percent  moisture: 
Provided,  That  peanuts  of  a  higher 
moisture  content  may  be  received  and 
dried  to  not  more  than  10.49  percent 
moisture  prior  to  storing  or  milling. 

(c)  Foreign  material.  No  handler  or 
importer  shall  receive  or  acquire  farmers 
stock  peanuts  for  subsequent 
disposition  to  human  consumption 
outlets  containing  more  than  10.49 
percent  foreign  material,  except  that 
peanuts  having  a  higher  foreign  material 
content  may  be  received  or  acquired  if 
they  are  held  separately  until  milled,  or 
moved  over  a  sand-screen  before 
storage,  or  shipped  directly  to  a  plant 
for  prompt  shelling.  The  term  sand- 
screen  means  any  type  of  farmers  stock 
cleaner  which  removes  sand  and  dirt. 

(d)  A  handler  may  receive  or  acquire 
any  peanuts  from  other  persons  for 
edible  and  non-edible  use:  Provided. 
That  such  peanuts  intended  for  human 
consumption  are  inspected  and  certified 
pursuant  to  §  996.31  prior  to  such 
disposition.  Non-edible  uses  may 
include,  but  are  not  limited  to,  seed, 
oilstDck,  animal  feed,  bird  seed,  or  for 
export. 

§996.31    Outgoing  quality  standards. 

(a)  Shelled  peanuts:  No  handler  or 
importer  shall  ship  or  otherwise  dispose 
of  shelled  peanuts  for  human 
consumption  unless  such  peanuts  are 
positive  lot  identified,  chemically 
analyzed  by  a  USDA  laboratory  or 
USDA-approved  laboratory  and  certified 
"negative"  as  to  aflatoxin,  and  certified 
by  the  Inspection  Service  as  meeting  the 
following  quality  standards: 


Minimum  Quality  Standards:  Peanuts  for  Human  Consumption— Whole  Kernels  and  Splits:  Maximum 

Limitations 


Type  and  grade 
category 


Unstielled 

peanuts  and 

damaged 

kernels 

(percent) 


Unstielled 

peanuts, 

damaged 

kemels  and 

minor 

defects 

(percent) 


Fall  through 


Sound  split  and 
broken  kemels 


Sound  whole 
kemels 


Total 


Foreign 
materials 
(percent) 


Moisture 
(percent) 


Excluding  lots  of  "splits" 


Runner 


Virginia  (except  No. 
2). 

Spanish  and  Valen- 
cia. 


1.50 
1.50 
1.50 


2.50 
2.50 
2.50 


3.00%;  ^Vs-  inch 
round  screens. 

3.00%;  'V64  inch 
round  screen. 

3.00%;  '%4.  inch 
round  screen. 


3.00%;  ■'%4  X  3/4 
inch  slot  screen. 

3.00%;  ^V64  X  1 
inch  slot  screen. 

3.00%;  'V64  X  3/4 
inch  slot  screen. 


4.00%  Both  screen 

4.00%  Both 

screens 
4.00%  Both 

screens. 


.20 
.20 

-20 


900 

900 
900 
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Minimum  Quality  Standards:  Peanuts  for  Human  Consumption— Whole  Kernels  and  Splits:  Maximum 

Limitations— Continued 


Unshelled 

T     ■    - 

Fall  through 

Unshelled 

peanuts, 

Type  and  grade 
category 

peanuts  and 

damaged 

kernels 

(percent) 

damaged 

kemels  and 

minor 

defects 

(percent) 

Sound  split  and 
broken  kernels 

Sound  whole 
kemels 

Total 

Foreign 
materials 
(percent) 

Moisture 
(percent) 

No.  2  Virginia 

1.50 

3.00 

6.00%;  'V64  inch 
round  screen. 

6.00%;  15/64  X  1 
inch  slot  screen. 

6.00%  Both 
screens. 

.20 

9.00 

Runner  with  splits 

1.50 

2.50 

3.00%;  "/64  inch 

3.00%;  '%4  X  3/4 

4.00%  Both 

.20 

9.00 

(not  more  than 

roundscreen. 

inch  slot  screen. 

screens. 

15%  sound  splits). 

Virginia  with  splits 

2.50 

1.50 

3.00%;  ^'764  inch 

3.00%;  '5/64  X  1 

4.00%  Both 

S>0 

9.00 

(not  more  than 

round  screen. 

inch  slot  screen. 

screens. 

15%  sound  splits). 

Spanish  and  Valen- 

1.50 

2.50 

3.00%;  ^%4  inch 

2.00%;    '5/64  X  3/4 

4.00%  Both 

.20 

9.00 

cia  with  splKs 

round  screen. 

inch  slot  screen. 

screens. 

(not  more  than 

15%  sound  splits). 

Lots  of 

"splits" 

Runner  (not  more 

2.00 

2.50    3.00%;  ''/64  inch 

3.00%;  '''/64  X  3/4 

4.00%  Both 

.20 

9.00 

than  4%  sound 

round  screen. 

slot  screen. 

screens. 

whole  kemels). 

Virginia  (not  less 

2.00 

2.50    3.00%;  'Vsa  inch 

3.00%;  '<'/64  X  1 

4.00%  Both 

.20 

9.00 

than  90%  splits). 

round  screen. 

inch  slot  screen. 

screens. 

Spanish  and  Valen- 

2.00 

2.50  ,  3.00%;  '6/54  inch 

3.00%;  '3/64  X  3/4 

4.00%  Both 

.20 

9.00 

cia  (not  more 

round  screen. 

inch  slot  screen. 

Screens. 

than  4%  sound 

whole  kemels). 

(b)  Chaned-inshell  peanuts:  No 
handler  or  importer  shall  ship  or 
otherwise  dispose  of  cleaned-inshell 
peanuts  for  human  consumption  unless 
such  peanuts  are  Positive  lot  identified 
and  are  determined  by  the  Inspection 
Service  to  contain: 

(1)  Not  more  than  1.00  percent  kernels 
with  mold  unless  a  sample  of  such 
peanuts,  drawn  by  an  inspector  of  the 
Inspection  Service,  is  analyzed 
chemically  by  a  USDA  laboratory  or  a 
USDA-approved  laboratory  and  certified 
"negative"  as  to  aflatoxin: 

(2)  Not  more  than  2.00  percent 
pecmuts  with  damaged  kernels; 

(3)  Not  more  than  10.00  percent 
moisture;  or 

(4)  Not  more  than  0.50  percent  foreign 
material. 

§996.40    Handling  standards. 

(a)  Identification:  Each  lot  of  shelled 
or  cleaned  inshell  peanuts  intended  for 
humeui  consumption  shall  be  identified 
by  positive  lot  identification  prior  to 
being  shipped  or  otherwise  disposed  of. 
Positive  lot  identification  (PLI)  methods 
are  tailored  to  the  size  and 
containerization  of  the  lot,  by 
warehouse  storage  or  space 
requirements,  or,  by  necessary  further 
movement  of  the  lot  prior  to 
certification.  Positive  lot  identification 
is  established  by  the  Inspection  Service 


and  includes  the  following  methods  of 
identification.  For  domestic  lots  and 
repackaged  import  lots,  PLI  includes  PLI 
stickers,  tags  or  seals  applied  to  each 
individual  package  or  container  in  such 
a  manner  that  is  acceptable  to  the 
Inspection  Service  and  maintains  the 
identity  of  the  lot.  For  imported  lots,  PLI 
tape  may  be  used  to  wrap  bags  or  boxes 
on  pallets,  PLI  stickers  may  be  used  to 
cover  the  shrink-wrap  overlap,  doors 
may  be  sealed  to  isolate  the  lot,  bags  or 
boxes  may  be  stenciled  with  a  lot 
number,  or  any  other  means  that  is 
acceptable  to  the  Inspection  Service. 
The  crop  year  or  quota  year  shown  on 
the  positive  lot  identification  tags  shall 
be  the  year  in  which  the  peanuts  in  the 
lot  were  produced  domestically  or 
imported  into  the  U.S.,  as  appropriate. 
All  lots  of  shelled  and  cleaned-inshell 
peanuts  shall  be  handled,  stored,  and 
shipped  under  positive  lot  identification 
procedures,  except  those  lots  which  are 
reconstituted  and/or  commingled  at  the 
request  of  the  buyer:  Provided,  That  the 
reconstituted  or  commingled  lots  were 
previously  positive  lot  identified  and 
certified  as  meeting  the  outgoing 
standards  of  §996.31. 

(b)  Sampling  and  testing  shelled 
peanuts  for  outgoing  Inspection:  Prior  to 
shipment,  the  following  sampling  and 
inspection  procedures  shall  be 
conducted  on  each  lot  of  shelled 


peanuts  intended  for  human 
consumption.  The  lot  size  of  shelled  or 
cleaned-inshell  peanuts  presented  for 
outgoing  inspection  in  bags  or  bulk  shall 
not  exceed  200,000  pounds. 

(1)  Each  handler  or  importer  shall 
cause  appropriate  samples,  based  on  a 
sampling  plan  approved  by  the 
Inspection  Service,  of  each  lot  of  shelled 
peanuts  intended  for  human 
consumption  to  be  drawn  by  the 
Inspection  Service.  The  gross  amount  of 
peanuts  drawn  shall  be  large  enough  to 
provide  for  a  grade  analysis,  for  a 
grading  check-sample,  and  for  three  48- 
pound  samples  for  aflatoxin  chemical 
analysis.  The  three  48-pound  samples 
shall  be  designated  by  the  Inspection 
Service  as  "Sample  1,"  "Sample  2,"  and 
"Sample  3"  and  each  sample  shall  be 
placed  in  a  suitable  container  and 
positive  lot  identified  by  means 
acceptable  to  the  Inspection  Service. 
Sample  1  may  be  prepared  for 
immediate  testing  or  Sample  1 ,  Sample 
2,  and  Sample  3  may  be  returned  to  the 
handler  or  importer  for  testing  at  a  later 
date.  Imported  peanuts  shall  be  labeled 
"Sample  IIMP,"  "Sample  2IMP,"  and 
"Sample  3I\ff"  and  handled 
accordingly. 

(2)  Before  shipment  of  a  lot  of  shelled 
peanuts  to  a  buyer,  the  handler  or 
importer  shall  cause  Sample  1  to  be 
ground  by  the  Inspection  Service,  a 
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USDA  laboratory  or  a  USDA-approved 
laboratory,  in  a  "subsampling  mill."  The 
resultant  ground  subsample  from 
Sample  1  shall  be  of  a  size  specified  by 
the  Inspection  Service  and  shall  be 
designated  as  "Subsample  1-AB"  and  at 
the  handler's,  importer's  or  buyer's 
option,  a  second  subsample  may  also  be 
extracted  from  Sample  1.  It  shall  be 
designated  as  "Subsample  1-CD." 
Subsample  1-CD  may  be  sent  as 
requested  by  the  handler  or  buyer,  for 
aflatoxin  assay,  to  a  USDA  laboratory  or 
USDA-approved  laboratory  that  can 
provide  analyses  results  on  such 
samples  in  36  hours.  The  cost  of 
sampling  emd  testing  Subsample  1-CD 
shall  be  for  the  account  of  the  applicant. 
Subsample  1-AB  shall  be  analyzed  only 
in  a  USDA  laboratory  or  USDA- 
approved  laboratory.  Both  Subsamples 
1-AB  and  1-CD  shall  be  accompanied 
by  a  notice  of  sampling  or  grade 
certificate,  signed  by  the  inspector, 
containing,  at  least,  identifying 
information  as  to  the  handler  or 
importer,  the  buyer,  if  known,  and  the 
positive  lot  identification  of  the  shelled 
peanuts. 

(3)  The  samples  designated  as  Sample 
2  and  Sample  3  shall  be  held  as 
aflatoxin  check-samples  by  the 
Inspection  Service  or  the  handler  or 
importer  and  shall  not  be  included  in 
the  shipment  to  the  buyer  until  the 
analyses  results  from  Sample  1  are 
known. 

(4)  Upon  call  from  the  laboratory,  the 
handler  or  importer  shall  cause  Sample 
2  to  be  ground  by  the  Inspection 
Service,  USDA  or  USDA-approved 
laboratory  in  a  "subsampling  mill."  The 
resultant  ground  subsample  from 
Sample  2  shall  be  of  a  size  specified  by 
the  Inspection  Service  and  it  shall  be 
designated  as  "Subsample  2-AB."  Upon 
call  fi-om  the  laboratory,  the  handler 
shall  cause  Sample  3  to  be  ground  by 
the  Inspection  Service  in  a 
"subsampling  mill."  The  resultant 
ground  subsample  from  Sample  3  shall 
be  of  a  size  specified  by  Inspection 
Service  and  shall  be  designated  as 
"Subsample  3-AB."  "Subsamples  2-AB 
and  3-AB"  shall  be  analyzed  only  in  a 
USDA  laboratory  or  a  USDA-approved 
laboratory  and  each  shall  be 
accompanied  by  a  notice  of  sampling. 
The  results  of  each  assay  shall  be 
reported  by  the  laboratory  to  the  handler 
and  to  USDA. 

(5)  Handlers  and  importers  may  make 
arrangements  for  required  inspection 
and  certification  by  contacting  the 
Inspection  Service  office  closest  to 
where  the  peanuts  will  be  made 
available  for  sampling.  For  questions 
regarding  inspection  services,  a  list  of 
Federal  or  Federal-State  Inspection 


Service  offices,  or  for  further  assistance, 
handlers  and  importers  may  contact: 
Fresh  Products  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  Room 
2049-S,  (STOP  0240),  Washington.  DC, 
20250-0240;  Telephone:  (202)  720- 
5870;  Fax:  (202)  720-0393. 

(6)  Handlers  and  importers  may  make 
arrangements  for  required  chemical 
analysis  for  aflatoxin  content  at  the 
nearest  ifSDA  or  USDA-approved 
laboratory.  For  further  information 
concerning  chemical  analysis  and  a  list 
of  laboratories  authorized  to  conduct 
such  analysis  contact:  Dr.  Robert 
Epstein,  Deputy  Administrator,  Science 
and  Technology  Programs,  AMS,  USDA, 
1400  Independence  Avenue,  SW  STOP 
0270,  Washington,  DC  20250-0270; 
Telephone  (202)  720-5231;  Fax  (202) 
720-6496. 

§  996.50    Reconditioning  failing  quality 
peanuts. 

(a)  Lots  of  peanuts  which  have  not 
been  certified  as  meeting  the 
requirements  for  disposition  to  human 
consvunption  outlets  may  be  disposed 
for  non-human  consumption  uses: 
Provided,  That  each  such  lots  are 
positive  lot  identified  using  red  tags,  or 
other  methods  acceptable  to  the 
Inspection  Service,  and  certified  as  to 
aflatoxin  content  (actual  numerical 
count).  However,  on  the  shipping 
papers  covering  the  disposition  of  each 
such  lot,  the  handler  or  importer  shall 
cause  the  following  statement  to  be 
shown:  "The  peanuts  covered  by  this 
bill  of  lading  (or  invoice,  etc.)  are  not  to 
be  used  for  human  consumption." 

(b)  Sheller  oil  stock  residuals  shall  be 
positive  lot  identified  using  red  tags,  or 
other  methods  acceptable  to  the 
Inspection  Service,  and  may  be 
disposed  of  domestically  or  to  the 
export  market  in  bulk  or  bags  or  other 
suitable  containers.  Disposition  to 
crushing  may  be  to  approved  crushers. 

(1)  If  such  peanuts  are  not  tested  and 
certified  as  to  aflatoxin  content, 
pursuant  to  paragraph  (a)  of  this  section, 
the  handler  or  importer  shall  cause  the 
following  statement  to  be  shown  on  the 
shipping  papers:  "The  peanuts  covered 
by  this  bill  of  lading  (or  invoice,  etc.)  are 
limited  to  crushing  only  and  may 
contain  aflatoxin." 

(2)  If  the  peanuts  are  certified  as  301 
ppb  or  more  aflatoxin  content, 
disposition  shall  be  limited  to  crushing 
or  export, 

(c)  Remilling.  Handlers  and  importers 
may  remill,  or  cause  to  have  remilled, 
lots  of  shelled  or  cleaned-inshell 
peanuts  failing  to  meet  the  applicable 
outgoing  quality  standards  in  the  table 
in  §  996.31(a).  If,  after  remilling,  such 


peanut  lot  meets  the  applicable  quality 
standards  in  §  996.31,  the  lot  may  be 
moved  for  human  consumption  under 
positive  lot  identification  procedures 
and  accompanied  by  applicable  grade 
and  aflatoxin  certificates. 

(d)  Blanching.  Handlers  and  importers 
may  blanch,  or  cause  to  have  blanched, 
shelled  peanuts  failing  to  meet  the 
outgoing  quality  standards  specified  in 
the  table  in  §  996.31(a).  If,  after 
blanching,  such  peanut  lot  meets  the 
quality  standards  in  §  996.31(a),  except 
fall  through  standards  as  specified 
below,  the  lot  may  be  moved  for  human 
consumption  under  positive  lot 
identification  procedures  and 
accompanied  by  applicable  grade  and 
aflatoxin  certificates.  Peanut  lots 
certified  as  meeting  fall  through 
standards  as  specified  in  §  996.31(a) 
prior  to  blanching  shall  be  exempt  from 
fall  through  standards  after  blanching. 

(e)  Roasting.  Handlers  or  importers 
may  roast  or  cause  to  be  roasted  shelled 
peanuts  which  meet  the  grade  standards 
the  table  in  §  996.31(a)  but  are  positive 
to  aflatoxin.  Lots  of  peanuts  moved 
under  this  provision  must  be 
accompanied  by  a  valid  grade  certificate 
showing  that  the  lot  met  grade 
requirements  of  §  996.31(a)  prior  to 
roasting  and  a  valid  aflatoxin  certificate. 
If,  after  roasting,  such  peanut  lot  is 
certified  negative  as  to  aflatoxin  and  the 
positive  lot  identity  has  been 
maintained  during  the  roasting  process, 
the  lot  may  be  moved  for  human 
consumption. 

(f)  Lots  of  shelled  peanuts  moved  for 
remilling,  blanching  or  roasting  shaU  be 
positive  lot  identified  and  accompanied 
by  valid  grade  inspection  certificate. 
Except  That,  a  handler's  shelled  peanuts 
may  be  moved  without  PLI  and  grade 
inspection  to  the  handler's  blanching 
facility  that  blanches  only  the  handlers 
peanuts.  The  title  of  such  peanuts  shall 
be  retained  by  the  hemdler  or  importer 
until  the  peanuts  have  been  certified  by 
the  Inspection  Service  as  meeting  the 
outgoing  quality  standards  specified  in 
the  table  in  §  996.31(a).  Remilling. 
blanching,  and  roasting  under  the 
provisions  of  this  paragraph  shall  be 
performed  only  by  those  remillers  and 
blanchers  approved  by  USDA.  Such 
approved  entities  must  agree  to  comply 
with  the  handling  standards  in  this  part 
and  to  report  dispositions  of  all  failing 
peanuts  and  residual  peanuts  to  USDA. 

(g)  Residual  peanuts  resulting  from 
remilling,  blanching,  or  roasting  of 
peanuts  shall  be  red  tagged,  or 
identified  by  other  means  acceptable  to 
the  Inspection  Service,  and  returned 
directly  to  the  handler  for  further 
disposition  or,  in  the  alternative,  such 
residual  peanuts  shall  be  positive  lot 
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identified  by  the  Inspection  Service  and 
shall  be  disposed  of  to  handlers  who  are 
crushers,  or  to  approved  crushers. 
Handlers  who  are  crushers  and  crushers 
approved  by  USDA  must  agree  to 
comply  with  the  terms  and  conditions 
of  this  part. 

(h)  Re-inspection.  Whenever  USDA 
has  reason  to  believe  that  domestic  or 
imported  peanuts  may  have  been 
damaged  or  deteriorated  while  in 
storage,  USDA  may  reject  the  then 
effective  inspection  certificate  and  may 
require  the  owner  of  the  peanuts  to  have 
a  re-inspection  to  establish  whether  or 
not  such  peanuts  may  be  disposed  of  for 
human  consumption. 

(i)  The  cost  or  transportation, 
sampling,  inspection,  certification, 
chemical  analysis,  and  identification,  as 
well  as  remilling  and  blanching,  and 
further  inspection  of  remilled  and 
blanched  lots,  and  disposition  of  failing 
peanuts,  shall  be  borne  by  the  applicant. 
Whenever  peanuts  are  presented  for 
inspection,  the  handler  or  importer  shall 
furnish  any  labor  and  pay  any  costs 
incurred  in  moving,  opening  containers, 
and  shipping  samples  as  may  be 
necessary  for  proper  sampling  and 
inspection.  The  Inspection  Service  shall 
bill  the  applicant  or  other  responsible 
entity  separately  for  applicable  fees 
covering  sampling  and  inspection, 
delivering  aflatoxin  samples  to 
laboratories,  positive  lot  identification 
measures,  and  other  certifications  as 
may  be  necessary  to  certify  edible 
quality  or  non-edible  disposition.  The 
USDA  and  USDA-approved  laboratories 
shall  bill  the  applicant  or  other 
responsible  entity  separately  for 
applicable  fees  for  aflato.xin  assays. 

§996.60    Safeguard  procedures  for 
imported  peanuts. 

(a)  Prior  to,  or  upon,  arrival  of  a 
foreign-produced  peanut  lot  at  a  port-of- 
entry,  the  importer,  or  customs  broker 
acting  on  behalf  of  the  importer,  shall 
mail  or  send  by  facsimile  transmission 
(fax)  a  copy  of  the  Customs  Service 
entry  documentation  for  the  peanut  lot 
or  lots  to  the  Inspection  Service  office 
that  will  perform  sampling  of  the  peanut 
shipment.  More  than  one  lot  may  be 
entered  on  one  entry  document.  The 
documentation  shall  include:  the 
Customs  Service  entry  number:  the 
container  number(s)  or  other 
identification  of  the  lot(s):  the  volume  of 
the  peanuts  in  each  lot  being  entered, 
the  inland  shipment  destination  where 
the  lot  will  be  made  available  for 
inspection;  and  a  contact  name  or 
telephone  number  at  the  destination. 
The  inspection  office  shall  sign,  stamp. 
and  retimi  the  entry  document  to  the 
importer.  The  importer  shall  cause  a 


copy  of  the  relevant  entry 
documentation  to  accompany  each 
peanut  lot  and  be  presented  to  the 
Inspection  Service  at  the  time  of 
inspection. 

(b)  Importers  shall  report  to  AMS  the 
entry  number,  container  number,  and 
inspection  certificate  of  those  peanuts 
which  are  sampled  and  inspected  but 
which  are  subsequently  exported  as 
excess  of  the  peanut  import  quota. 
Peanuts  for  which  an  import  application 
is  filed  with  the  Customs  Service,  and 
which  are  not  sampled  and  inspected, 
but  which  are  subsequently  exported  as 
excess  of  quota,  shall  not  be  reported  to 
USDA. 

(c)  Early  arrival  and  storage.  Peanut 
lots  sampled  and  inspected  upon  arrival 
in  the  United  States,  but  placed  in 
storage  for  more  than  one  month  prior 
to  beginning  of  the  quota  year  for  which 
the  peanuts  will  be  entered,  must  be 
reported  to  USDA  at  the  time  of 
inspection.  The  importer  shall  file 
copies  of  the  Customs  Service 
documentation  showing  the  volume  of 
peanuts  placed  in  storage  and  location, 
including  any  identifying  number  of  the 
storage  warehouse.  Such  peanuts  should 
be  stored  in  clean,  dry  warehouses  and 
under  cold  storage  conditions  consistent 
with  industry  standards.  The  Inspection 
Service  may  require  re-inspection  of  the 
lot  at  the  time  the  lot  is  declared  for 
entry  with  the  Customs  Service. 

(d)  Additional  standards.  (1)  Nothing 
contained  in  this  section  shall  preclude 
any  importer  from  milling  or 
reconditioning,  prior  to  importation, 
any  shipment  of  peanuts  for  the  purpose 
of  making  such  lot  eligible  for 
importation  into  the  United  States. 
However,  all  peanuts  entered  for  human 
consumption  use  must  be  certified  as 
meeting  the  quality  standards  specified 
in  §  996.31(a)  prior  to  such  disposition. 
Failure  to  fully  comply  with  quality  and 
handling  standards  as  required  under 
this  section,  will  result  enforcement 
action  by  USDA. 

(2)  Imported  peanut  lots  sampled  and 
inspected  at  the  port-of-entry,  or  at  other 
locations,  shall  meet  the  quality 
standards  of  this  part  in  effect  on  the 
date  of  inspection. 

(3)  A  foreign-produced  peanut  lot 
entered  for  consumption  or  for 
warehouse  may  be  transferred  or  sold  to 
another  person:  Provided,  That  the 
original  importer  shall  be  the  importer 
of  record  unless  the  new  owner  applies 
for  bond  and  files  Customs  Service 
documents  pursuant  to  19  CFR  141.113 
and  141.20:  And  provided  further.  That 
such  peanuts  must  be  certified  and 
reported  to  USDA  pursuant  to  §  996.71 
of  this  part. 


(4)  The  provisions  of  this  section  do 
not  supersede  any  restrictions  or 
prohibitions  on  peanuts  under  the 
Federal  Plant  Quarantine  Act  of  1912, 
the  Federal  Food,  Drug  and  Cosmetic 
Act,  any  other  applicable  laws,  or 
regulations  of  other  Federal  agencies, 
including  import  regulations  and 
procedures  of  the  Customs  Service. 

Reports  and  Records 

§  996.71    Reports  and  recordkeeping. 

(a)  Each  handler  and  importer  shall 
report  acquisitions  of  all  fanners  stock 
peanuts,  by  Segregation,  on  a  form 
"Monthly  Report  of  Acquisitions"  and 
such  other  reports  or  information  as 
may  be  necessary  to  enable  USDA  to 
carry  out  the  provisions  of  this  part. 

(b)  Each  handler  and  importer  shall 
maintain  records  of  all  receipts  and 
acquisitions  of  fanners  stock  peanuts, 
and  all  grade  and  aflatoxin  certificates 
showing  the  results  of  milling, 
remilling,  blanching  and  roasting  of 
peanuts  for  human  consumption  and 
the  records  of  the  disposition  of  peanuts 
not  certified  as  meeting  Outgoing 
quality  standards,  specified  in 

§  996.31(a)  of  this  part.  Such  records 
shall  be  maintained  for  at  least  2  years 
after  the  crop  year  of  their  applicability. 
Such  recordkeeping  shall  be  sufficient 
to  document  and  substantiate  the 
handler  or  importer's  compliance  with 
this  part. 

(c)  USDA  shall  maintain  copies  of 
grade  and  aflatoxin  certificates  on  all 
peanut  lots  inspected  and  chemically 
tested.  USDA  and  USDA-approved 
laboratories  shall  file  copies  of  all 
aflatoxin  certificates  completed  by  such 
laboratories  with  the  DC  Marketing 
Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  4700 
River  Road,  Suite  2A04,  Unit  155, 
Riverdale,  Maryland  20737;  Telephone 
(301)  734-5243,  Fax:  (301)  734-5275,  or 
other  address  as  determined  by  USDA. 

§996.72    Confidential  information. 

All  reports  and  records  furnished  or 
submitted  by  handlers  and  importers  to 
USDA  which  include  data  or 
information  constituting  a  trade  secret 
or  disclosing  a  trade  position,  financial 
condition,  or  business  operations  of  the 
particular  handlers  or  their  customers 
shall  be  received  by,  and  at  all  times 
kept  in  the  custody  and  control  of  one 
or  more  employees  of  USDA,  and, 
except  as  provided  in  §  996.74  or 
otherwise  provided  by  law,  such 
information  shall  not  be  disclosed  to 
any  person  outside  USDA. 


§996.73    Verification  of  reports. 

For  the  purpose  of  checking  and 
verifying  reports  filed  by  handlers  and 
importers  and  the  operation  of  handlers 
and  importers  under  the  provisions  of 
this  Part,  the  officers,  employees  or  duly 
authorized  agents  of  USDA  shall  have 
access  to  any  premises  where  peanuts 
may  be  held  and  at  any  time  during 
reasonable  business  hours  and  shall  be 
permitted  to  inspect  any  peanuts  so 
held  by  such  handler  or  importer  and 
any  and  all  records  of  such  handler  with 
respect  to  the  acquisition,  holding,  or 
disposition  of  all  peanuts  which  may  be 
held  or  which  may  ha^e  been  disposed 
by  the  handler. 

§996.74    Compliance. 

(a)  A  handler  or  importer  shall  be 
subject  to  withdrawal  of  inspection 
services,  for  a  period  of  time  to  be 
determined  by  USDA,  if  the  handler  or 
importer: 

(1)  Acquires  farmers  stock  peanuts 
without  official  incoming  inspection, 
piu^uant  to  §  996.30; 

(2)  Fails  to  obtain  outgoing  inspection 
on  shelled  or  cleaned-inshell  peanuts, 
pursuant  to  §  996.31,  and  ships  such 
peanuts  for  hiunan  consumption  use; 

(3)  Ships  failing  quality  peanuts, 
pursuant  to  §  996.31,  for  human 
consumption  use; 

(4)  Commingles  failing  quality 
peanuts  with  certified  edible  quality 
peanuts  and  ships  the  commingled  lot 
for  hiunan  consumption  use; 

(5)  Fails  to  maintain  positive  lot 
identification,  pursuant  to  §  996.40(a), 
on  peanut  lots  certified  for  hiunan 
consumption  use; 

(6)  Fails  to  maintain  and  provide 
access  to  records,  pursuant  to  §  996.71, 
on  the  reconditioning  or  disposition  of 
peanuts  acquired  by  such  handler  or 
importer;  or 

(7)  Otherwise  violates  any  provision 
of  section  1308  of  the  Act  or  any 
provision  of  this  part. 

(b)  Any  peanut  lot  which  fails  to  meet 
the  Outgoing  quality  standards  specified 
in  §996.31,  and  is  not  reconditioned  to 
meet  such  standards,  or  is  not  disposed 
to  non-human  consumption  outlets  as 
specified  in  §  996.50,  shall  be  reported 
by  USDA  to  the  Food  and  Drug 
Administration  and  listed  on  an 
Agricultural  Marketing  Service  Web 
site. 

§996.75    Effective  time. 

The  provisions  of  this  part,  as  well  as 
any  amendments,  shall  apply  to  the 
remainder  of  the  2002  crop  year  peanuts 
and  subsequent  crop  year  peanuts,  to 
2001  crop  year  peanuts  not  yet 
inspected,  and  to  2001  crop  year  failing 
peanuts  that  have  not  met  disposition 


standards,  and  shall  continue  in  force 
and  effect  until  modified,  suspended,  or 
terminated.  Indemnification  payments 
for  the  2001  crop  peanuts  will  continue 
through  December  31,  2002,  under  the 
terms  and  conditions  of  7  CFR  part  998. 

PART  997— [REMOVED] 

2.  Part  997  is  removed. 
PART  998— [REMOVED] 

3.  Part  998  is  removed,  effective 
January  1,  2003. 

PART  999— SPECIALTY  CROPS; 
IMPORT  REGULATIONS 

4.  The  authority  citation  for  part  999 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674;  7  U.S.C. 
1445C-3,  and  7  U.S.C.  7271. 

§999.600    [Removed] 

5.  Section  999.600  is  removed. 
Dated:  September  3.  2002. 

A.J.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-22700  Filed  9-6-02;  8:45  am] 

BHXING  CODE  3410-02-P 


FOR  FURTHER  INFORIMATK>N  CONTACT: 

Christopher  Spirmey,  Aerospace 
Engineer,  Engine  Certification  Office, 
FAA,  Engine  and  Propeller  Directorate; 
12  New  England  Executive  Park; 
Burlington,  MA  01803-5299;  telephone 
(781)  238-7175;  fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule  airworthiness  directive  FR  Doc.  02- 
21832  applicable  to  Pratt  &  Whitney 
JT8D  series  turbofan  engines,  was 
published  in  the  Federal  Register  on 
August  28.  2002  (67  FR  55108).  The 
following  correction  is  needed: 

§39.13    [Corrected] 

On  page  55110.  in  the  second  column, 
the  first  sentence  of  the  amendatory 
language  is  conected  to  read: 

"2.  Section  39.13  is  amended  by 
removing  Amendment  39-11940  (65  FR 
65731,  November  2,  2000)  and  by 
adding  a  new  airworthiness  directive. 
Amendment  39-12867,  to  read  as 
follows:" 

Issued  in  Burlington.  MA.  on  August  30. 
2002. 

Francis  Fa  vara, 

Acting  Manager,  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  02-22759  Filed  9-6-02;  8:45  am) 
BILUNG  CODE  4910-1»-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dociwt  No.  98-ANE-4S-AD;  Amendment 
39-12867;  AD  2002-17-02] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Wriitney  JT8D  Series  Turbofan 
Engines;  Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-17-02  applicable  to  Pratt  & 
Whitney  JT8D  series  turbofan  engines 
that  was  published  in  the  Federal 
Register  on  August  28,  2002  (67  FR 
55108).  The  first  sentence  in  the 
amendatory  language  that  states  "2. 
Section  39.13  is  amended  by  removing 
Amendment  39-11940  (65  FR  65731. 
November  2,  2000)  and  by  adding  a  new 
airworthiness  directive  to  read  as 
follows:"  is  incorrect.  This  document 
corrects  that  sentence.  In  all  other 
respects,  the  original  document  remains 
the  same. 
EFFECTIVE  DATE:  August  28,  2002. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docicet  No.  2002-NE-06-AD;  Amendment 
39-12865;  AD  2002-16-26] 

RIN  2120-AA64 

Airworthiness  Directives;  Bomt>ardier- 
Rotax  GmbH  Type  912  F  and  914  F 
Series  Reciprocating  Engines; 
Correction 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments,  correction. 


SUMMARY:  This  document  makes  a 
correction  to  Airworthiness  Directive 
(AD)  2002-16-26,  applicable  to 
Bombardier-Rotax  GmbH  type  912  F  and 
914  F  series  reciprocating  engines.  AD 
2002-16-26  was  published  in  the 
Federal  Register  on  August  15.  2002  (67 
FR  53296).  The  effective  date  in  the 
DATES:  section  is  incorrect.  This 
document  corrects  that  date.  In  all  other 
respects,  the  original  document  remains 
the  same. 

EFFECTIVE  DATE:  August  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  Lawrence,  Aerospace  Engineer, 
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Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781) 238-7176; 
fax  (781)  238-7199. 
SUPPLEMENTARY  INFORMATION:  A  final 
rule:  request  for  comments 
airworthiiiess  directive  FR  DOC.  02- 
20679,  applicable  to  Bombardier-Rotax 
GmbH  type  912  F  and  914  F  series 
reciprocating  engines,  was  published  in 
the  Federal  Register  on  August  15,  2002 
(67  FR  53296).  The  following  correction 
is  needed: 

On  page  53296,  in  the  second  column, 
in  the  DATES:  section.  "Effective 
September  16,  2002"  is  corrected  to  read 
'Effective  August  30.  2002". 

Is.siied  in  Burlington,  MA.  on  August  .lO. 
2002. 

Francis  A.  Fa  vara. 

Acting  A/onager.  Engine  and  Propeller 
Directorate.  Aircraft  Certification  Senice. 
[FR  Doc.  02-22760  Filed  9-6-02:  8:45  am] 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  39 

[Docket  No.  95-ANE-64-AD;  Amendment 
39-12876;  AO  97-09-02R1] 

RIN  2120-AA64 

Airworthiness  Directives;  CFM 
International  CFM56  Series  Turt>ofan 
Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  amendment  revises  an 
existing  airworthiness  directive  (AD) 
that  is  applicable  to  CFM  International 
(CFMI)  CFM56^5C  series  turbofan 
engines.  This  action  establishes  new  life 
limits  for  certain  low  pressure  turbine 
rotor  (LPTR)  stage  3  disks  and  all  high 
pressure  turbine  rotor  (HPTR)  disks 
listed  in  the  existing  AD.  This 
amendment  is  prompted  by  the  results 
of  an  extensive  life  management 
program  performed  by  the 
manufacturer.  The  actions  specified  in 
this  AD  are  intended  to  prevent  low- 
cycle-fatigue  (LCF)  failure  of  certain 
HPTR  front  shafts.  HPTR  front  air  seals. 
HPTR  disks,  booster  spools,  and  LPTR 
stage  3  disks,  which  could  result  in  an 
uncontained  engine  failure  and  damage 
to  the  airplane. 

DATES:  Effective  September  24,  2002. 


Comments  for  inclusion  in  the  Rules 
Docket  must  be  received  on  or  before 
November  8,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region.  Office  of  the  Regional  Counsel, 
Attention:  Rules  Docket  No.  95-ANE- 
64- AD,  12  New  England  Executive  Park, 
Burlington,  MA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov" .  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 
FOR  FURTHER  INFORMATION  CONTACT: 
Glorianne  Niebuhr,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299:  telephone  (781)  238-7132; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  On  April 
22,  1997,  the  FAA  issued  AD  97-09-02, 
Amendment  39-9998  (62  FR  23642), 
applicable  to  CFMI  CFM56-5C  series 
turbofan  engines,  to  reduce  the  LCF 
retirement  lives  of  certain  HPTR  front 
shafts,  HPTR  front  air  seals,  booster 
spools,  HPTR  disks,  and  LPTR  stage  3 
disks.  That  action  was  prompted  by 
results  of  a  refined  life  analysis 
performed  by  the  manufacturer  which 
revealed  minimum  calculated  LCF  lives 
lower  than  published  LCF  retirement 
lives.  This  condition  could  result  in  LCF 
failure  of  certain  HPTR  front  shafts, 
HPTR  front  air  seals,  HPTR  disks, 
booster  spools,  and  LPTR  stage  3  disks, 
which  could  result  in  an  uncontained 
engine  failure  and  damage  to  the 
airplane.  Since  AD  97-09-02  was 
issued,  the  manufacturer  conducted  an 
extensive  life  management  program  for 
the  LPTR  stage  3  disks  installed  in 
CFM56-5C2/G  and  -5C3/G  engines  and 
HPTR  disks  installed  in  all  CFM56-5C 
series  engines.  This  consisted  of  a 
mission  cycle  based  on  field  data,  an 
updated  2D  heat  transfer  and  stress 
analysis,  and  a  3D  finite  element 
analysis.  The  results  indicated  higher 
LCF  retirement  lives  for  certain  LPTR 
stage  3  disks  and  all  HPTR  disks  than 
the  lives  published  in  AD  97-09-02. 
Therefore,  this  revision  establishes  new 
life  limits  for  LPTR  stage  3  disks  part 
numbers  (P/N's)  337-001-602-0  and 
337-001-605-0  installed  in  CFM56- 
5C2/G  and  -5C3/G  engines  and  HPTR 
disk  P/N  1498M43P04  installed  in  all 
CFM56-5C  series  engines.  Except  for 
CFM56-5C4  engines,  the  LCF  retirement 
lives  for  LPTR  stage  3  disks  part 


numbers  (P/N's)  337-001-602-0  and 
337-001-605-0  are  now  extended  to 
20,000  cycles-since-new  (CSN)  in 
Chapter  05  of  the  CFM56-5C  Engine 
Shop  Manual,  CFMI-TP.SM.8.  The  LCF 
retirement  lives  for  HPTR  disk  part 
number  1498M43P04  are  now  extended 
to  7,800  cycles-since-new  (CSN)  in 
Chapter  05  of  the  CFM56-5C  Engine 
Shop  Manual,  CFMI-TP.SM.8.  The 
cyclic  lives  of  these  LPTR  stage  3  disks 
installed  in  CFM56-5C4  engines,  and 
the  cyclic  lives  of  HPTR  front  shafts  P/ 
N's  1498M40P03,  1498M40P05,  and 
1498M40P06;  HPTR  front  air  seals,  P/ 
N's  1523M34P02  and  1523M34P03;  and 
booster  spools,  P/N  337-005-21CM3, 
remain  unchanged. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Required  Actions 

Although  these  affected  engine 
models  are  not  used  on  any  airplanes 
that  are  registered  in  the  United  States, 
the  possibility  exists  these  engine 
models  could  be  used  on  airplanes  that 
are  registered  in  the  United  States  in  the 
future.  This  AD  establishes  new  life 
limits  for  certain  LPTR  stage  3  disks  and 
all  HPTR  disks  listed  in  the  existing  AD. 

Immediate  Adoption  of  This  AD 

Since  there  are  currently  no  domestic 
operators  of  CFM56-5C  series  turbofan 
engines,  notice  and  opportunity  for 
prior  public  comment  are  unnecessary. 
Therefore,  a  situation  exists  that  allows 
the  immediate  adoption  of  this 
regulation. 

Comments  Invited 

Although  this  action  is  in  the  form  of 
a  final  rule  that  involves  requirements 
affecting  flight  safety  and,  thus,  was  not 
preceded  by  notice  and  an  opportunity 
for  public  comment,  comments  are 
invited  on  this  rule.  Interested  persons 
are  invited  to  comment  on  this  rule  by 
submitting  such  written  data,  views,  or 
argiunents  as  they  may  desire. 
Communications  should  identify  the 
Rules  Docket  number  and  be  submitted 
in  triplicate  to  the  address  specified 
under  the  caption  ADDRESSES.  All 
conununications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered,  and  this  rule  may  be 
amended  in  light  of  the  comments 
received.  Factual  information  that 
supports  the  conunenter's  ideas  and 
suggestions  is  extremely  helpful  in 
evaluating  the  effectiveness  of  the  AD 
action  and  determining  whether 
additional  rulemaking  action  would  be 
needed. 

Conunents  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  rule  that  might  suggest  a  need  to 


57148         Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  ^Regulations 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9.  2002 /Rules  and  Regulations 


57147 


modify  the  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report  that 
summarizes  each  FAA-public  contact 
concerned  with  the  substance  of  this  AD 
will  be  filed  in  the  Rules  Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  95-ANE-64-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
R^ulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  Qegative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  RegtUatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
imder  the  caption  ADDRESSES. 

List  of  Subfects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

Adoption  of  the  Amendment 

Accordingly,  piu-suant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federed  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 


§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-9998  (62  FR 
23642,  May  1, 1997),  and  by  adding  a 
new  airworthiness  directive. 
Amendment  39-12876,  to  read  as 
follows: 

97-09-02R1     CFM  International: 

Amendment  39-12876.  Docket  No.  95- 
ANE-64-AD.  Revises  AD  97-09-02, 
Amendment  39-9998. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  CFM  International  (CFMI) 
CFM56-5C2/G,  -5C3/G,  and  -5C4  series 
turbofan  engines.  These  engines  are  installed 
on,  but  not  limited  to  Airbus  Industrie  A340 
series  airplanes. 

Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (i)  of  this  AD.  The 
request  should  include  an  assessment  of  the 
effect  of  the  modification,  alteration,  or  repair 
on  the  unsafe  condition  addressed  by  this 
AD;  and,  if  the  unsafe  condition  has  not  been 
eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Complianoe 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  a  low-cycle-fatigue  (LCF) 
failure  of  the  high  pressure  turbine  rotor 
(HPTR)  front  shaft,  HPTR  front  air  seal.  HPTR 
disk,  booster  spool,  and  low  pressure  turbine 
rotor  (LPTR)  stage  3  disk,  which  could  result 
in  an  uncontained  engine  failure  and  damage 
to  the  airplane,  do  the  following: 

(a)  Remove  from  service  HPTR  front  shafts, 
part  numbers  (P/N's)  1498M40P03, 
1498M40P05,  and  1498M40P06.  before 
accumulating  8,400  cycles-since-new  (CSN). 
and  replace  with  a  serviceable  part. 

(b)  Remove  from  service  HPTR  front  air 
seals,  P/N's  1523M34P02  and  1523M34F03, 
before  accumulating  4,000  CSN,  and  replace 
with  a  serviceable  part. 

(c)  Remove  from  service  HPTR  disks,  P/N 
1498M43P04,  before  accumulating  7,800 
CSN,  and  replace  with  a  serviceable  part. 

(d)  Remove  from  service  booster  spools,  P/ 
N  337-005-210-0,  before  accumulating 
13,000  CSN,  and  replace  with  a  serviceable 
part. 

(e)  For  CFM56-5C4  engines  only,  remove 
from  service  LPTR  stage  3  disks,  P/N's  337- 
001-602-0  and  337-001-605-0,  before 
accumulating  7,000  CSN,  and  replace  with  a 
serviceable  part. 

(f)  For  CFM56-5C2/G  and  -5C3/G  engines 
only,  remove  from  service  LPTR  stage  3  disks 
P/N's  337-001-602-0  and  337-001-605-0, 
before  accumulating  20,000  CSN,  and  replace 
with  a  serviceable  part. 

(g)  This  action  establishes  the  new  LCF 
retirement  lives  stated  in  paragraphs  (a) 


through  (f)  of  this  AD,  which  are  published 
in  Chapter  05  of  the  CFM56-5C  Engine  Shop 
Manual,  CFMI-TP.SM.8. 

(h)  For  the  purpose  of  this  AD.  a 
serviceable  part  is  one  that  has  not  exceeded 
its  respective  new  life  limit  as  set  out  in  this 
AD. 

Alternative  Methods  of  Compliance 

(i)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  The  request  must 
be  forwarded  through  an  appropriate  FAA 
Principal  Maintenance  Inspector,  who  may 
add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

())  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Effective  Date 

(k)  This  amendment  tjecomes  effective  on 
September  24,  2002. 

Issued  in  Burlington,  Massachusetts,  on 
August  29.  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
(FR  Doc.  02-22761  Filed  9-6-02;  8:45  am) 

BIUJNO  COOE  4S10-1S-P 


DEPARTy ENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 
[CGD08-02-021] 

Drawbridga  Operating  Regulations; 
Ouachita  RIvar,  LA 

agency:  Coast  Guard,  DOT. 

ACnON:  Notice  of  temporary  deviation 

from  regulations. 

summary:  The  Commander,  Eighth 
Coast  Guard  District  has  issued  a 
temporary  deviation  from  the  regulation 
governing  the  operation  of  the  Union 
Pacific  Railroad  vertical  lift  drawbridge 
across  the  Ouachita  River,  mile  114.3, 
near  Riverton,  Caldwell  Parish, 
Louisiana.  This  deviation  allows  the 
draw  to  remain  closed  to  navigation 
from  8  a.m.  on  Monday.  September  23, 
2002  until  5  p.m.  on  Thursday, 
September  26,  2002.  The  deviation  is 
necessary  to  allow  for  the  installation  of 
new  diesel-powered  generators  and 
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some  modifications  of  the  gears  in  the 
driveline. 

DATES:  This  deviation  is  effective  from 
8  a.m.  on  September  23,  2002  until  5 
p.m.  on  September  26,  2002. 

ADDRESSES:  Materials  referred  to  in  this 
deviation  are  available  for  inspection  or 
copying  at  the  office  of  the  Eighth  Coast 
Guard  District,  Bridge  Administration 
Branch,  Commander  (obc),  501 
Magazine  Street,  New  Orleans, 
Louisiana,  70130-3396.  Appointment 
hours  are  between  7  a.m.  and  3  p.m. 
Monday  through  Friday  except  federal 
holidays.  The  Bridge  Administration 
Branch  maintains  the  public  docket  for 
this  temporary  deviation. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Philip  Johnson,  Bridge  Administration 
Branch,  at  the  address  given  above  or 
telephone  (504)  589-2965. 

SUPPLEMENTARY  INFORMATION:  The  Union 
Pacific  Railroad  vertical  lift  drawbridge 
across  the  Ouachita  River,  mile  114.3, 
near  Riverton,  Caldwell  Parish, 
Louisiana,  has  a  vertical  clearance  of  7 
feet  above  mean  high  water,  elevation 
71.0  feet  NGVD,  in  the  closed-to- 
navigation  position  and  57  feet  above 
mean  high  water  in  the  open-to- 
navigation  position.  Navigation  on  the 
waterway  consists  of  tugs  with  tows  and 
occasional  recreational  craft.  Presently, 
the  draw  opens  on  signal  for  the  passage 
of  vessels. 

The  Union  Pacific  Railroad  requested 
a  temporary  deviation  for  the  operation 
of  the  drawbridge  to  accommodate  the 
replacement  of  diesel-powered 
generators  and  to  modify  the  gears  in 
the  driveline.  This  work  is  essential  for 
continued  operation  of  the  draw  span  of 
the  bridge. 

Li  accordance  with  33  CFR  117.35(c), 
this  work  will  be  performed  with  all  due 
speed  in  order  to  return  the  bridge  to 
normal  operation  as  soon  as  possible. 
This  deviation  from  the  operating 
regulations  is  authorized  under  33  CFR 
117.35. 

Dated:  August  29,  2002. 
Roy  I.  Casto, 

Rear  Admiral.  U.S.  Coast  Guard.  Commander. 
Eighth  Coast  Guard  District. 
(PR  Doc.  02-22828  Filed  9-6-02:  8:45  am] 
BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ME056-1 -7005a;  FRL-726»-6] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Reasonably  Available  Control 
Technology  for  Nitrogen  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  The  EPA  is  approving  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  State  of  Maine.  This 
SIP  revision  establishes  and  requires 
Reasonably  Available  Control 
Technology  (RACT)  at  stationary 
sources  of  nitrogen  oxides  (NOx)  in 
York,  Cumberland,  Sagadahoc, 
Androscoggin,  Kennebec,  Lincoln,  and 
Knox  counties.  The  intended  effect  of 
this  action  is  to  approve  regulatory 
provisions  and  source  specific  air 
emissions  licenses  which  require  major 
stationary  sources  of  NOx  to  reduce 
their  emissions  in  accordance  with 
requirements  of  the  Clean  Air  Act. 

DATES:  This  direct  final  rule  is  effective 
on  November  8.  2002  without  further 
notice,  unless  EPA  receives  adverse 
comment  by  October  9,  2002.  If  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  You  should  address  your 
comments  to  Mr.  David  Conroy,  Unit 
Manager,  Air  Quality  Planning  Unit, 
Office  of  Ecosystem  Protection  (mail 
code  CAQ),  U.S.  Environmental 
Protection  Agency,  Region  I,  One 
Congress  Street,  Suite  1100,  Boston,  MA 
02114-2023.  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours,  by  appointment  at  the 
Office  of  Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor.  Boston,  MA,  and  the  Bureau  of  Air 
Quality  Control.  Department  of 
Environmental  Protection,  First  Floor  of 
the  Tyson  Building,  Augusta  Mental 
Health  Institute  Complex,  Augusta,  ME 
04333-0017. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Brown,  Environmental  Engineer,  Air 
Quality  Planning  Unit  (CAQ),  U.S.  EPA. 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023;  (617) 
918-1532;  brown.dan@epa.gov. 


SUPPLEMENTARY  INFORMATION:  This 
document  is  organized  according  to  the 
following  Table  of  Contents. 

I.  What  Action  Is  EPA  Taking  Today? 

II.  Why  Is  the  EPA  Taking  This  Action? 

III.  What  Did  Maine  Submit  as  Part  of  Its  SIP? 

A.  Chapter  138 

B.  Miscellaneous  NOx  RACT  and  the 
Alternative  NOx  RACT  for  Pioneer 
Plastics  Corporation  in  Auburn.  Maine 

C.  Miscellaneous  NOx  RACT  for  Dragon 
Products  Company,  Inc.,  in  Thomaston, 
Maine 

D.  Alternative  NOx  RACT  for  Tree  Free 
Fiber  Company,  LLC,  (formerly  Statler 
Tissue)  in  Augusta,  Maine 

E.  Alternative  NOx  RACT  for  Mid-Maine 
Waste  Action  Corporation's  Facility  in 
Auburn,  Maine 

F.  Alternative  NOx  RACT  for  Maine  Energy 
Recovery  Company  in  Biddeford,  Maine 

G.  Miscellaneous  and  Alternative  NOx 
RACT  for  Portsmouth  Naval  Shipyard  in 
Kittery,  Maine 

H.  Capacity  Limitations  and  the  Testing, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements  for  S.D.  Warren 
Company  in  Westbrook,  Maine 

I.  Testing,  Monitoring,  Recordkeeping  and 
Reporting  Requirements  for  FMC 
Corporation — Food  Ingredients  Division 
in  Rockland,  Maine 

J.  Alternative  NOx  RACT  and  Testing, 
Monitoring,  Recordkeeping  and 
Reporting  Requirements  for  the  Chinet 
Company  in  Waterville,  Maine 

K.  Testing,  Monitoring,  Recordkeeping  and 
Reporting  Requirements  for  Scott  Paper 
Company  in  Winslow,  Maine 

L.  Testing,  Monitoring,  Recordkeeping  and 
Reporting  Requirements  for  FPL  Energy's 
(formerly  Central  Maine  Power)  W.F. 
Wyman  Station  in  Yarmouth,  Maine 

IV.  What  Is  the  Relationship  Between  the 
Chapter  138  NOx  RACT  Rule  and  the 
Chapter  117  Source  Surveillance  Rule? 

V.  What  Are  the  Administrative 
Requirements? 

I.  What  Action  Is  EPA  Taking  Today? 

The  EPA  is  approving  Chapter  138  as 
well  as  the  air  emissions  licenses  for 
Pioneer  Plastics  Corporation  in  Auburn; 
Dragon  Products,  Incorporated,  in 
Thomaston;  Tree  Free  Fiber  Company, 
LLC,  (formerly  Statler  Tissue)  in 
Augusta;  Mid-Maine  Waste  Action 
Corporation  in  Auburn;  Maine  Energy 
Recovery  Company  in  Biddeford; 
Portsmouth  Naval  Shipyard  in  Kittery; 
S.D.  Warren  Company  in  Westbrook; 
FMC  Corporation — Food  Ingredients 
Division  in  Rockland;  the  Chinet 
Company  in  Waterville;  Scott  Paper 
Company  in  Winslow;  and  FPL  Energy's 
(formerly  Central  Maine  Power)  W.F. 
Wymaa  Station  in  Yarmouth,  as 
collectively  meeting  the  CAA 
requirements  for  NOx  RACT  in  the 
moderate  nonattaiimient  areas  of  Maine. 
This  approval  action  will  incorporate 
these  documents  into  the  Maine  SIP. 
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The  EPA  is  publishing  this  action 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
amendment  and  anticipates  no  adverse 
comments.  However,  in  the  proposed 
rules  section  of  this  Federal  Register 
publication,  EPA  is  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision 
should  relevant  adverse  comments  be 
filed.  This  rule  will  be  effective 
November  8,  2002  without  further 
notice  unless  the  Agency  receives 
relevant  adverse  comments  by  October 
9,  2002. 

If  the  EPA  receives  such  comments, 
then  EPA  will  publish  a  notice 
withdrawing  the  final  rule  and 
informing  the  public  that  the  rule  will 
not  take  effect.  All  public  comments 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  The  EPA  will  not 
institute  a  second  conunent  period  on 
the  proposed  rule.  Only  parties 
interested  in  commenting  on  the 
proposed  rule  should  do  so  at  this  time. 
If  no  such  comments  are  received,  the 
public  is  advised  that  this  rule  will  be 
effective  on  November  8,  2002  and  no 
further  action  will  be  taken  on  the 
proposed  rule. 

II.  Why  Is  the  EPA  Taking  This  Action? 

The  EPA  is  approving  Maine's  SIP 
submittals  because  they  comply  with 
EPA's  NOx  RACT  related  policies, 
including  the  "Nitrogen  Oxides 
Supplement  to  the  General  Preamble" 
(57  FR  55620)  and  additional  EPA 
guidance  memoranda,  such  as  those 
included  in  the  "NOx  Policy  Document 
for  the  Clean  Air  Act  of  1990."  (EPA- 
452/R-9&-005.  March  1996).  Review  of 
the  NOx  RACT  SIP  submittals, 
including  Chapter  138.  the 
miscellaneous  NOx  RACT 
determinations,  the  alternative  NOx 
RACT  determinations,  as  well  as  the 
licenses  containing  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements,  indicate  that  Maine  has 
sufficiently  defined  the  NOx  RACT 
requirements  for  major  stationary 
sources  of  NOx  located  in  York, 
Cumberland,  Sagadahoc,  Androscoggin. 
Kermebec,  Lincoln,  and  Knox  counties 
in  Maine.  These  seven  counties  make  up 
the  tbjee  areas  of  Maine  classified  as 
moderate  nonattainment  for  the  one- 
hour  national  ambient  air  quality 
standards  for  ozone. 

The  Clean  Air  Act  (CAA)  requires  that 
States  develop  Reasonably  Available 
Control  Technology  (RACT)  regulations 
for  all  major  stationary  sources  of  NOx 
in  areas  classified  as  "moderate," 
"serious,"  "severe,"  and  "extreme" 
ozone  nonattainment  areas,  and  in  all 


areas  of  the  Ozone  Transport  Region 
(OTR).  This  requirement  is  established 
by  sections  182(b)(2),  182(f),  and  184(b) 
of  the  CAA  as  described  below. 

Section  182(b)(2)  of  the  CAA  requires 
States  to  require  implementation  of 
RACT  with  respect  to  all  major  sources 
of  volatile  organic  compounds  (VOCs) 
in  moderate  ozone  nonattainment  areas 
or  in  areas  with  higher  than  moderate 
nonattainment  classifications  as 
expeditiously  as  practicable  but  no  later 
than  May  31, 1995.  Furthermore,  section 
182(0  states  that,  "the  plan  provisions 
required  under  this  subpart  for  major 
stationary  sources  of  volatile  organic 
compounds  shall  also  apply  to  major 
stationary  sources  (as  defined  in  section 
302  and  subsections  (c),  (d),  and  (e)  of 
the  section)  of  oxides  of  nitrogen." 
Additionally,  section  184(b)(2)  requires 
major  stationary  sources  in  the  OTR, 
which  includes  all  of  Maine,  to  meet  the 
requirements  applicable  to  major 
sources  as  if  the  area  is  classified  as  a 
moderate  nonattainment  area  (unless 
already  classified  at  a  higher 
nonattainment  level)  as  well.  These 
sections  of  the  CAA,  taken  together, 
establish  the  requirements  for  Maine  to 
submit  a  NOx  RACT  regulation  which 
covers  major  sources  statewide. 

Section  302  of  the  CAA  generally 
defines  "major  stationary  source"  as  a 
facility  or  source  of  air  pollution  which 
has  the  potential  to  emit  100  tons  per 
year  or  more  of  air  pollution.  This 
definition  applies  unless  another 
provision  of  the  CAA  explicitly  defines 
major  source  differently.  For  NOx,  in 
marginal  and  moderate  areas,  and 
attainment  areas  in  the  OTR,  a  major 
source  is  one  with  the  potential  to  emit 
100  tons  per  year  or  more.  Therefore,  for 
purposes  of  applicability  to  NOx  RACT 
in  Maine,  a  major  stationary  source  of 
NOx  is  a  facility  with  the  potential  to 
emit  100  tons  or  more  per  year  of  NOx. 

At  the  time  of  adoption  of  Chapter 
138,  Maine  had  four  areas  which  were 
designated  as  ozone  nonattainment:  the 
Hancock  and  Waldo  area,  which  was 
classified  as  marginal  nonattainment; 
the  Knox  and  Lincoln  county  area, 
which  was  classified  as  moderate 
nonattainment;  the  Lewiston-Auburn 
area,  which  was  classified  as  moderate 
nonattainment;  and.  the  Portland  area, 
which  was  classified  as  moderate 
nonattainment  (see  40  CFR  Part  81  for 
the  list  of  affected  towns).  On  Februar\' 
28,  1997,  the  EPA  approved  a  request  by 
the  State  of  Maine  to  redesignate  the 
Hancock  and  Waldo  area  from  marginal 
nonattainment  to  attainment  (62  FR 
9081). 

On  December  26, 1995,  EPA  approved 
Maine's  Chapter  138  NOx  RACT  rule  as 
it  applied  to  the  Hancock  and  Waldo 


area  as  well  as  the  other  non-moderate 
counties  in  Maine  [i.e..  Oxford, 
Franklin,  Somerset,  Piscataquis. 
Penobscot.  Washington,  and  Aroostook) 
that  collectively  maJte  up  the  Northern 
Maine  Area  (see  60  FR  66748).  The 
December  26,  1995,  approval  also 
included  a  NOx  waiver  under  section 
182(f)  of  the  Clean  Air  Act.  The  waiver 
was  limited  in  that  it  did  not  require 
anything  above  the  Chapter  138  NOx 
RACT  rule  for  the  nine  counties  making 
up  the  northern  Maine  area  at  that  time. 
Section  182(f)  allows  the  Administrator 
to  issue  such  a  waiver  upon  making  a 
determination  that  air  quality  benefits 
would  be  greater  in  the  absence  of  NO\ 
reductions  from  sources  in  a  RACT 
subject  area. 

In  today's  action  we  are  approving 
Chapter  138  as  it  applies  in  the  three 
current  moderate  nonattainment  areas: 
Knox  and  Lincoln  area,  Lewiston- 
Auburn  area  (Androscoggin  and 
Kenebeck  Counties)  and  Portland  area 
(York,  Cumberland  and  Sagadahoc 
Counties).  With  this  action  Chapter  138 
will  be  approved  statewide  and, 
therefore,  will  meet  requirements  that 
Maine  submit  a  NOx  RACT  regulation 
which  covers  major  sources  statewide. 

m.  What  Did  Maine  Submit  as  Part  of 
Its  SIP? 

On  August  5,  1994.  the  State  of  Maine 
formally  submitted  Chapter  138  as  a  SIP 
revision.  On  July  1, 1997,  Maine 
submitted  case-specific  NOx  RACT 
determinations  as  single  source  SIP 
revisions  for  the  following  facilities; 
Pioneer  Plastics  Corporation  in  Auburn 
(Pioneer);  Mid-Maine  Waste  Action 
Corporation  in  Auburn  (MMWAC):  Tree 
Free  Fiber  Company,  LLC,  (formerly 
Statler  Tissue)  in  Augusta  (TF/ST); 
Dragon  Products,  Incorporated  in 
Thomaston  (Dragon);  and  Maine  Energy 
Recovery  Company  in  Biddeford 
(MERC).' On  August  14.  1998,  Maine 
submitted  case-specific  NO\  RACT 
determinations  as  single  source  SIP 
revisions  for  the  following  facilities: 
FPL  Energy's  (formerly  Central  Maine 
Power)  W.F.  Wyman  Station  in 
Yarmouth  (FPL);  FMC  Corporation- 
Food  Ingredients  Division's  Rockland 
facility  (FMC):  Portsmouth  Naval 
Shipyard  (PSNY)  in  Kitter>';  the  Chinet 
Comjjany's  Water\'ille  facility  (Chinet): 
Scott  Paper  Company's  Winslow  facility 
(Scott);  and  S.D.  Warren  Company's 
Westbrook  facility  (S.D.  Warren).  On 
October  9,  1997.  Maine  submitted  an 
amendment  to  the  case  specific  NO\ 
RACT  determination  for  PSNY  in 
Kitter>'. 

The  following  is  a  description  of  the 
Maine  SIP  revisions  being  approved  in 
this  action,  including  regulations  and 
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case-specific  NOx  RACT 
determinations.  For  a  more  detailed 
discussion  of  Maine's  submittals  and 
EPA's  proposed  action,  the  reader 
should  refer  to,  "Technical  Support 
Document — Maine  NOx  RACT  in  the 
Moderate  Nonattainment  Areas"  (TSD), 
dated  December  14,  1998.  Copies  of  the 
TSD  are  found  in  the  rulemaking  docket 
(see  ADDRESSES). 

A.  Chapter  138 

Chapter  138  of  Maine's  regulations 
contains  five  general  sections.  Section  1 
deals  with  applicability  and  exemptions 
of  facilities  and  equipment.  In  general. 
Chapter  138  applies  to  any  existing 
stationary  source  that  has  potential  to 
emit  quantities  of  NOx  emissions  greater 
than  or  equal  to  100  tons  per  year 
statewide.  Subsections  1(A)(1)  and  (2)  of 
the  regulation  further  define  the 
applicability  of  various  control 
technology  requirements  for  sources 
subject  to  Chapter  138  depending  on  the 
ozone  nonattainment  classification  of 
their  location. 

Subsection  1(A)(1)  states  that,  "(B|y 
May  31,  1995,  any  source  located  in  any 
area  designated  by  the  Federal 
Government  under  40  Code  of  Federal 
regulations.  Part  81  as  a  moderate 
nonattainment  area  for  ozone  shall 
comply  with  the  standards  specified  in 
Section  3."  Prior  to  May  31,  1995,  EPA 
designated  the  following  counties  in 
Maine  as  moderate  nonattainment: 
York.  Cumberland,  Sagadahoc. 
Androscoggin,  Kennebec,  Lincoln,  and 
Knox  counties. 

Section  1(A)(2)  states  that,  "[B]y  May 
31,  1995,  any  source  located  in  an  area 
in  the  state  that  is  not  designated  by  the 
Federal  Government  under  40  Code  of 
Federal  Regulations,  Part  81  as  a 
moderate  nonattainment  area  for  ozone 
shall  comply  with  the  standards 
specified  in  Sections  3(A),  3(C)-3(0). 
and  Section  4."  By  May  31,  1995,  the 
areas  that  were  not  designated  as 
moderate  areas  in  Maine  included: 
Aroostook,  Penobscot,  Piscataquis, 
Washington,  Somerset,  Franklin,  and 
Oxford  counties,  classified  as 
attainment  areas,  as  well  as  Hancock 
and  Waldo  counties,  classified  as 
marginal  non-attainment  areas.  The 
reader  should  note  that  on  December  26, 
1995,  EPA  published  a  document  in  the 
Federal  Register  (60  FR  66748) 
approving  Chapter  138,  as  it  applies  to 
the  non-moderate  areas  of  the  State,  into 
the  Maine  SIP. 

Section  1(B)  of  the  regulation  contains 
provisions  to  exempt  equipment  and 
facilities  where  the  NOx  emitting 
equipment  has  the  potential  to  emit  less 
than  10  tons  per  year  of  NOx  or  where 
emergency  standby  engines  operate  for 


less  than  500  hours  during  any 
consecutive  12  month  period  and  the 
ignition  timing  is  set  and  maintained  at 
four  degrees  retarded  to  standard 
timing. 

Section  2  of  Chapter  138  contains  a 
number  of  definitions.  Several  are 
particular  to  Maine's  regulation  and  are 
not  related  to  a  federal  requirement. 
These  include:  large  boiler,  small  boiler, 
mid-size  boiler,  lime  kiln,  MgO  recovery 
boiler,  auxiliary/standby  boiler,  and 
kraft  recovery  boiler.  Chapter  138  also 
contains  definitions  of  several  terms 
that  have  been  defined  in  EPA 
regulations  or  guidance.  These  terms 
include:  potential  to  emit,  and, 
repowering  project  unit. 

Section  3  defines  NOx  emission 
limitations,  technology  standards,  or 
work  practice  standards  for  RACT 
subject  sources.  Section  3  sets  NOx 
emission  limitations  for  large  boilers, 
i.e.,  boilers  with  an  energy  input 
capacity  of  1500  million  Btu  per  hour 
(mmBtu/hr).  These  limits  are  set  on  a  24 
hour  basis  and  compliance  must  be 
demonstrated  through  the  use  of  a 
continuous  emissions  monitoring 
system  (CEMS). 

Section  3  defines  NOx  emission  limits 
or  technology  standards  for  mid-size 
boilers  {i.e..  boilers  with  energy  input 
capacities  greater  than  or  equal  to  50 
mmBtu/hr  but  less  than  1500  nrniBtu/ 
hr).  Section  3  requires  mid-size  boilers 
with  heat  input  capacities  greater  than 
200  mmBtu/hour  or  greater  to 
demonstrate  compliance  on  a  24  hour 
block  average  basis  through  the  use  of 
continuous  emission  monitoring 
systems. 

For  small  boilers  (i.e.,  units  with  heat 
input  capacities  greater  than  20  mmBtu/ 
hour  but  less  than  50  mmBtu/hour), 
section  3  of  Chapter  138  requires  that 
annual  tune-ups  be  performed  on  the 
boilers.  The  regulations  specify  the 
types  of  records  to  be  kept  during  the 
tune-up  procedure  as  well  as  a 
requirement  for  the  periodic  verification 
of  the  parameter  settings.  Similarly,  for 
auxiliary  or  standby  boilers  [i.e.,  boilers 
limited  to  less  than  100  tons  per  year, 
12  month  rolling  average,  and  20  tons 
per  month),  section  3  defines  RACT  as 
the  same  annual  tune-up  and 
recordkeeping  procedures  for  small 
boilers. 

For  kraft  recovery  boilers,  magnesiiun 
oxide  (MgO)  recovery  boilers,  and  lime 
kilns,  section  3  of  Chapter  138  sets  NOx 
emission  limitations.  For  the  recovery 
boilers,  the  regulation  requires 
compliance  to  be  demonstrated  on  a  24 
hour  basis  by  a  CEMS.  For  lime  kilns, 
compliance  is  determined  by  stack 
testing.  Section  3  of  Chapter  138  sets 
NOx  emission  limits  for  refuse  derived 


fuel  (RDF)  municipal  solid  waste  (MSW) 
incinerators  and  mass  burn  MSW 
incinerators  as  well  with  compliance 
demonstrations  on  a  24  hour  basis  using 
a  CEMS. 

For  NOx  emitting  units  located  at 
major  stationary  sources  not  covered  by 
the  specific  standards  of  sections  3(A) 
through  3(G),  i.e.,  miscellaneous  RACT 
sources,  section  3  of  Chapter  138 
requires  that  the  source  conduct  a  RACT 
alternatives  analysis.  Section  3  also 
requires  sources  seeking  alternative 
RACT  determinations  to  submit  an 
application  to  revise  the  facility's  air 
emission  license,  including  a 
description  of  the  NOx  emitting 
equipment  at  the  facility,  an 
examination  of  thg  technical  cind 
economic  feasibility  of  various  NOx 
control  options,  the  option  chosen, 
including  emission  limits,  test  methods, 
and  means  of  assessing  compliance,  the 
amount  of  NOx  to  be  reduced,  and  a 
schedule  for  implementation.  In  order 
for  these  determinations  to  satisfy  the 
SIP  requirements  of  the  CAA.  the  RACT 
orders  must  be  submitted  and  approved 
as  case-specific  SIP  revisions. 

Section  3  of  Chapter  138  also  allows 
sources  to  comply  with  alternative 
emission  limitations  through  the 
seasonal  combustion  of  different  fuels 
(i.e.,  "fuel-switching")  or  through  the 
use  of  emissions  averaging. 
Additionally,  section  3  allows  a  facility 
to  delay  the  installation  of  NOx  controls 
on  existing  NOx  emitting  equipment  in 
order  to  complete  the  dismantling  and 
repowering  of  any  of  its  equipment.  In 
order  to  eligible  for  such  "repowering" 
provisions,"  the  facility  have  an 
enforceable  agreement  with  the  DEP  by 
January  1,  1995,  committing  them  to 
shut  down  and  repower  the  equipment 
by  May  15, 1999.  Furthermore,  the 
replacement  unit  must  have  a  BACT  or 
LAER  limit  in  place.  The  regulations 
contain  a  presumptive  NOx  RACT 
control  requirement  that  units  to  be 
repowered  perform  annual  tune-ups 
between  March  15  and  June  15  of  each 
year,  starting  in  1995,  until  the  new  unit 
is  in  place. 

Section  4  of  Chapter  138  only  applies 
to  NOx  sources  in  the  non-moderate 
areas  of  the  State.  As  noted  above,  EPA 
published  a  Federal  Register  notice  on 
December  26,  1995,  approving  that 
section  into  the  Maine  SIP.  Therefore, 
no  further  action  is  necessary  for  that 
section  of  Chapter  138. 

Section  5  of  the  regulations  include 
provisions  for  the  submittal  and 
approval  of  NOx  RACT  applications  for 
facilities  subject  to  section  3  of  Chapter 
138.  These  provisions  also  lay  out  the 
process  by  which  DEP  issues  RACT 
orders,  including  the  public  comment 


57152         Federal  Register/ Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  174 /Monday.  September  9.  2002 /Rules  and  Regulations         57151 


process.  Section  5  requires  units  to 
specify  testing,  monitoring, 
recordkeeping,  and  reporting 
procedures,  which  are  subject  to  State 
and  EPA  approval  as  part  of  the  RACT 
order  application  and  issuance  process. 
However,  in  order  for  the  testing, 
monitoring,  record  keeping,  and 
reporting  requirements  to  be 
enforceable,  as  they  apply  to  units  for 
which  Chapter  138  does  not  define  such 
requirements,  those  requirements  must 
be  made  part  of  final  RACT  orders  in  air 
emission  licenses  and  subsequently 
submitted  to  EPA  as  SIP  revisions. 

B.  Miscellaneous  NOx  RACT  and  the 
Alternative  NOx  RACT  for  Pioneer 
Plastics  Cgrporation  in  Aubum,  Maine 

Pioneer  Plastics  is  a  plastics 
manufacturing  company  with  a  facility 
which  is  subject  to  Chapter  138.  The 
Pioneer  Plastics'  Aubum  facility 
includes  a  thermal  oxidizer  unit 
(incinerator)  used  to  destroy  volatile 
organic  compounds  (VOCs)  and 
hazardous  air  pollutants  (HAPs). 
Chapter  138,  section  3(H)  requires 
owners  of  miscellaneous  stationary 
soiuces  to  submit  an  analysis  of  NOx 
RACT  options  and  for  Maine  to 
determine  RACT  for  those  sources  on  a 
case  by  case  basis. 

In  its  RACT  analysis.  Pioneer 
demonstrated  that  because  the  use  of 
add-on  NOx  controls  would  reduce  the 
destruction  efficiency  incinerator,  those 
methods  are  considered  technically 
infeasible  as  RACT  options.  Therefore, 
Maine  issued  air  emissions  licenses  A- 
448-72-K-A/R  and  A-448-71-0-M, 
amendment  #2,  on  August  23, 1995,  and 
March  10, 1997,  respectively,  requiring 
annual  inspection  and  repair  of  the  duct 
work,  including  the  seals  of  the  doors  of 
the  unit,  as  well  as  of  the  burner 
components,  as  NOx  RACT  for  this  unit. 

Pioneer  also  has  a  boiler,  Boiler  #6. 
which  meets  the  Chapter  138  definition 
of  a  mid-size  boiler.  However,  Pioneer 
applied  for  an  alternative  NOx  RACT 
determination  which  examined  a 
number  of  NOx  control  technologies  for 
the  boiler.  As  a  result,  Maine  issued 
licenses  A-448-72-K-A/R  and  A-448- 
71-O-M,  amendment  #2,  which  define 
alternative  RACT  as  optimizing  the 
boiler  and  using  natural  gas  whenever 
available  at  the  intemiptible  piuchase 
rate  (approximately  8  months  of  the 
year).  The  licenses  were  submitted  to 
EPA  as  a  SIP  revision  on  July  1, 1997. 

C.  Miscellaneous  NOx  RACT  for  Dragon 
Products  Company,  Inc.,  in  Thomaston, 
Maine 

Dragon  Products  Company  in 
Thomaston,  Maine,  (Dragon)  has  a 
cement  making  facility  subject  to 


Chapter  138.  Chapter  138  does  not 
define  NOx  RACT  explicitly  for  cement 
kilns  but  rather  section  3(H)  requires 
owners  of  such  miscellaneous  stationary 
sources  to  submit  an  analysis  of  NOx 
RACT  options  from  which  Maine  can 
define  RACT  on  a  case  by  case  basis. 

Dragon  submitted  an  analysis  of  NOx 
controls  to  Maine  which  demonstrated 
that  post  combustion  controls  were  not 
economically  feasible.  On  June  5,  1996 
and  March  5, 1997,  Maine  issued  air 
emission  licenses  A-326-72-N-A, 
amendment  #5,  and  A-326-71-P-M, 
amendment  #7,  which  require  the 
implementation  of  a  variety  of 
combustion  and  process  changes, 
including  the  installation  of  a  low-NOx 
burner  system.  The  license  was 
submitted  to  EPA  as  a  SIP  revision  on 
July  1, 1997. 

D.  Alternative  NOx  RACT  for  Tree  Free 
Fiber  Company.  LLC.  (Formerly  Statler 
Tissue)  in  Augusta,  Maine 

Tree  Free  Fiber  Company's  facility  in 
Augusta  (formerly  Statler  Tissue)  is 
subject  to  Chapter  138.  Statler  Tissue 
applied  for  alternative  NOx  RACT 
determinations  for  two  of  the  mid-size 
boilers  at  the  facility.  Boilers  #3,  and  #5. 
In  their  application,  Statler  analyzed  a 
number  of  RACT  options  for  boilers  #3 
and  #5  but  no  option  was  shown  to  be 
economically  feasible.  Therefore,  Maine 
DEP  determined  that  for  boilers  #3  and 
#5,  annual  boiler  tune-ups  was  RACT. 

In  February  1995,  operations  at  the 
Statler  Tissue  (ST)  facility  were 
suspended.  The  property  and  licenses 
were  transferred  to  'free  Free  Fiber 
Company  (TF).  Subsequently,  TF/ST 
requested  several  minor  revisions  to  the 
air  emission  license  for  the  facility.  On 
June  12,  1996,  the  Maine  DEP  issued  air 
emission  license  A-195-71-G-M  which 
superseded  a  number  of  conditions 
found  in  the  earlier  license.  For 
example,  license  A-195-71-G-M 
requires  TF/ST  to  reevaluate  the  RACT 
alternatives  within  6  months  of  the 
facility  exceeding  a  capacity  utilization 
threshold  of  3,000,000  gallons  on  a  12 
month  rolling  average  basis  of  fuel  oil 
birnied.  The  license  was  submitted  to 
EPA  as  a  SIP  revision  on  July  1, 1997. 

E.  Alternative  NO\  RACT  for  Mid-Maine 
Waste  Action  Corporation 's  Facility  in 
Aubum,  Maine 

Mid-Maine  Waste  Action  Corporation 
(MMWAC)  has  a  facility  in  Aubum, 
Maine  which  includes  two  refractory 
lined,  mass-bum  municipal  waste 
combustors  (MWCs)  which  are  subject 
to  Chapter  138,  section  3(G).  Mid-Maine 
Waste  Action  Corporation  submitted  a 
RACT  application  pursuant  to  Chapter 
138,  section  (I)  which  examined  a 


number  of  NOx  control  techniques.  The 
NOx  controls  were  found  to  be 
technically  and  economically  infeasible. 
On  October  16,  1996,  Maine  issued 
license  A-378-72-E-A.  Amendment  #2 
to  MMWAC  which  was  submitted  to 
EPA  as  a  SIP  revision  on  July  1,  1997. 

F.  Alternative  NOx  RACT  for  Maine 
Energy  Recovery  Company  in  Biddeford, 
Maine 

Maine  Energy  Recovery  Company 
(MERC)  has  a  facility  in  Biddeford. 
Maine  which  includes  two  refuse- 
derived  fuel  (RDF)  boilers  which  are 
subject  to  the  NOx  RACT  emissions 
limit  in  Chapter  138,  section  3(F)  for 
RDF  units.  In  this  case,  the  proposed 
alternative  NOx  RACT  determination 
expresses  the  emission  standard  in 
another  form  and  does  not  result  in  an 
increase  in  actual  NOx  emissions  from 
the  NOx  RACT  limit  defined  in  Chapter 
138.  Therefore,  it  was  not  necessan.'  that 
MERC  analyze  alternative  NOx  control 
systems.  Air  emissions  license  A— 46- 
71-L-A  was  submitted  to  EPA  as  a  SEP 
revision  on  July  1.  1997. 

G.  Miscellaneous  and  Alternative  NO\ 
RACT  for  Portsmouth  Naval  Shipyard  m 
Kittery,  Maine 

Portsmouth  Naval  Shipyard  (PNSY)  is 
subject  to  Chapter  138.  The  NOx 
emitting  equipment  at  the  Kittery 
facility  include  four  boilers  and  eleven 
diesef  fired  internal  combustion  (IC) 
engines.  PNSY  has  eleven  IC  engines 
which  operate  more  than  500  hours  per 
year.  However,  Chapter  138  does  not 
define  NOx  RACT  for  engines  that 
operate  more  than  500  hours.  Therefore, 
these  engines  are  considered 
miscellaneous  stationary  sources  under 
Chapter  138,  section  3(H).  In  Februar>' 
1995,  PNSY  submitted  to  Maine  a  RACT 
analysis  for  the  eleven  engines  which 
examined  a  variety  of  NOx  reducing 
techniques.  Of  all  the  techniques 
studied,  only  the  ignition  timing  retard 
was  shown  to  be  economically  and 
technically  feasible  for  the  three  air 
compressor  engines.  For  the  eight  crane 
engines,  however,  a  number  of  safety 
concerns  make  even  the  use  of  ignition 
timing  retard  technically  infeasible  as 
RACT. 

The  PNSY  facility  also  has  four 
boilers  which  are  subject  to  Chapter 
138,  section  3(B).  Chapter  138  section 
3(1),  however,  allows  owners  of 
stationary  sources  at  RACT  subject 
facilities  to  apply  for  an  alternative 
RACT  determination.  As  part  of  its 
alternative  NOx  RACT  application, 
PNSY  examined  a  number  of  NOx 
control  techniques  prior  to  the  time 
when  each  boiler  will  be  converted  to 
natural  gas-firing. 
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On  October  21.  1996,  Maine  DEP 
issued  license  A— 452-71-D-A, 
amendment  #2,  to  PNSY  which 
contained  a  schedule  to  convert  the  four 
boilers  to  natural  gas.  requirements  for 
the  boilers  to  meet  the  interim 
equipment  standards  and  emission 
limits,  as  well  as  requirements  for  the  IC 
engines.  On  August  14.  1998,  Maine 
submitted  the  license  A-452-71-D-A, 
amendment  #2.  to  EPA  as  a  SIP  revision. 
On  July  25.  1997,  Maine  DEP  issued 
license  A— 452-71-F-M,  amendment  #4, 
to  PNSY  in  which  a  minor  revision  was 
made  to  include  the  boiler  optimization 
procedures  in  the  Order  section  of  the 
license  (they  were  previously  listed  in 
the  "Findings  of  Fact"  section).  On 
October  9,  1997,  Maine  submitted  the 
license  A-452-71-F-M.  amendment  #4, 
to  EPA  as  a  SIP  revision. 

H.  Capacity  Limitations  and  the  Testing, 
Monitoring,  Recordkeeping,  and 
Reporting  Requirements  for  S.D.  Warren 
Company  in  Westbrook.  Maine 

S.D!  Warren  Company  (S.D.  Warren) 
has  a  facility  in  Westbrook.  Maine 
which  is  subject  to  Chapter  138.  At  the 
Westbrook  facility,  there  are  three 
boilers  for  which  S.D.  Warren  has 
requested  capacity  limitations  on  Power 
Boilei  #17  (PB  17).  Power  Boiler  #18  (PB 
18),  and  Power  Boiler  #20  (PB  20)  in 
order  to  avoid  triggering  the 
requirement  for  the  installation  and 
operation  of  N0\  continuous  emission 
monitoring  systems  under  Chapter  1 38. 
section  3(B).  On  June  12.  1996.  Maine 
DEP  issued  S.D.  Warren  air  emission 
license  A-29-71-Y-A,  amendment  #13. 
which  limits  the  firing  capacities  of 
each  of  these  boilers. 

Additionally,  Chapter  138  does  not 
define  the  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  for  all  emission  units  at 
facilities  subject  to  the  regulation. 
Therefore,  on  August  14,  1998.  Maine- 
submitted  to  EPA  air  emission  license 
A-29-71-Y-A.  amendment  #13.  which 
contains  the  additional  monitoring, 
recordkeeping,  and  reporting 
requirements  necessarj'  to  fullv  define 
RACT  for  the  boilers  at  S.D.  Warren. 
The  license  was  submitted  to  EPA  as  a 
SIP  revision  on  August  14,  1998. 

/.  Testing,  Monitoring,  Recordkeeping 
and  Reporting  Requirements  for  FMC 
Corporation — Food  Ingredients  Division 
in  Rockland,  Maine 

The  FMC  Corporation — Food 
Ingredients  Division's  (FMC)  Rockland 
facility  is  subject  to  Chapter  138. 
However.  Chapter  138  does  not  define 
the  testing,  monitoring,  recordkeeping, 
and  reporting  requirements  for  all  the 
emission  units  at  facilities  subject  to  the 


regulation.  Therefore,  on  February  7, 
1996,  Maine  issued  air  emission  license 
A-366-72-H-A,  amendment  #5,  to  FMC 
which  defines  additional  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  for  the  three 
boilers.  The  license  was  submitted  to 
EPA  as  a  SIP  revision  on  August  14, 
1998. 

/.  Alternative  NOx  RACT  and  Testing, 
Monitoring,  Recordkeeping  and 
Reporting  Requirements  for  the  Chinet 
Company  in  Waterville,  Maine 

Chinet  Company's  Waterville  facility 
(Chinet)  is  subject  to  Chapter  138  of 
Maine's  regulations.  A  number  of 
boilers  at  the  facility  are  subject  to  the 
NO\  RACT  requirements  of  section  3(L) 
for  small  boilers,  including  Boiler  #1 
and  Boiler  #4.  However,  Boilers  #1  and 
#4  are  rarely  used.  Therefore,  Chinet  has 
proposed  that  only  if  either  of  these 
boilers  operates  at  a  capacity  factor  of 
greater  than  2%.  must  they  comply  with 
the  requirements  of  section  3(L).  If  and 
when  the  threshold  is  exceeded,  Chinet 
proposed  to  comply  with  the 
requirements  of  section  3(L)  at  both 
boilers  within  90  days.  On  January  15, 
1996.  Maine  issued  air  emission  license 
A-416-72-B-A  to  Chinet  formalizing 
the  capacity  trigger  for  Boilers  #1  and 
#4.  including  the  recordkeeping 
requirements. 

Also.  Chapter  138  does  not  define  the 
testing,  monitoring,  recordkeeping,  and 
reporting  requirements  for  Boiler  #5  at 
Chinet's  Waterville  facility.  Therefore, 
on  Januar\'  18,  1996,  Maine  issued  air 
emission  license  A— 416-72-B-A  to 
Chinet  which  defines  the  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  for  Boiler  #5. 
The  final  license  for  Chinet  was 
submitted  to  EPA  as  a  SIP  revision  on 
August  14,  1998. 

K.  Testing,  Monitoring,  Recordkeeping 
and  Reporting  Requirements  for  Scott 
Paper  Company  in  Winslov^,  Maine 

Scott  Paper  Company's  Winslow 
Facility  (Scott)  is  subject  to  Chapter  138. 
However.  Chapter  138  does  not  define 
the  testing,  monitoring,  recordkeeping, 
and  reporting  requirements  for  Boiler 
#1.  Boiler  #2,  and  Boiler  #4  at  Scott. 
Therefore,  on  November  15,  1995, 
Maine  issued  air  emission  license  A- 
188-72-E-A.  amendment  #2,  to  Scott 
which  defines  additional  testing, 
monitoring,  recordkeeping,  and 
reporting  requirements  for  Boilers  #1, 
#2.  and  #4.  The  license  was  submitted 
to  EPA  as  a  SIP  revision  on  August  14, 
1998. 


L.  Testing,  Monitoring,  Recordkeeping 
and  Reporting  Requirements  for  FPL 
Energy's  (formerly  Central  Maine  Power) 
W.F.  Wyman  Station  in  Yarmouth, 
Maine 

FPL  Energy's  W.F.  Wyman  Station  in 
Yarmouth  (FPL)  is  subject  to  Chapter 
138.  However,  Chapter  138  does  not 
define  the  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  for  Boiler  #5.  Therefore, 
on  May  18, 1995,  and  February  16. 
1996,  Maine  issued  air  emission  license 
A-388-71-C-A,  amendment  #1,  and  A- 
388-71-D-M,  amendment  #1, 
respectively,  to  FPL  which  define 
additional  testing,  monitoring, 
recordkeeping,  and  reporting 
requirements  for  Boiler  #5.  The  licenses 
were  submitted  to  EPA  as  SIP  revisions 
on  August  14,  1998. 

IV.  What  Is  the  Relationship  Between 
the  Chapter  138  NOx  RACT  Rule  and 
the  Chapter  117  Source  Surveillance 
Rule? 

For  large  boilers,  mid-size  boilers 
with  input  capacities  greater  than  200 
mmBtu/hour,  kraft  recovery  boilers, 
MgO  recovery  boilers,  mass  bum  and 
RDF  incinerators,  and  units  using 
emissions  averaging  for  compliance. 
Chapter  138  requires  the  source  to 
demonstrate  compliance  through  the 
use  of  a  NOx  CEMS  that  satisfies  the 
requirements  of  Chapter  117.  Chapter 
117  was  first  adopted  by  Maine  on 
August  9,  1988  and  approved  it  into  the 
SIP  on  March  21. 1989.  Chapter  117 
contains  the  performance  specifications, 
record  keeping,  reporting,  and 
compliance  schedule  requirements  for 
NOx  sources. 

On  May  9, 1994.  Maine  revised 
Chapter  117  and  submitted  the  adopted 
revisions  to  EPA  on  June  20, 1994.  The 
revised  Chapter  117  contains  additional 
performance  specifications, 
recordkeeping,  reporting,  compliance 
schedule,  quality  assurance/quality 
control,  data  availability,  and 
compliance/enforcement  requirements 
which  apply  to  sources  using  a  CEMS. 
The  current,  revised  state  version  of 
Chapter  117  would  apply  to  sources 
covered  by  Chapter  138.  Through  a 
separate  rulemaking  in  the  futiu«  the 
EPA  will  take  action  on  the  revised 
version  Chapter  117. 

V.  What  Are  the  Administrative 
Requirements? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
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subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Disti-ibution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
govenunents,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9.  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 


National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
2002.  Interested  parties  should 
comment  in  response  to  the  proposed 
rule  rather  than  petition  for  judicial 
review,  unless  the  objection  arises  after 
the  comment  period  allowed  for  in  the 
proposal.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  16,  2002. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 

Part  52  of  chapter  I,  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  U— Maine 

2.  Section  52.1020  is  amended  by 
adding  paragraphs  (c)(46)  and  (c)(47)  to 
read  as  follows: 

§  52.1 020    Identification  of  plan. 

***** 

(c)  *   *   * 

(46)  Revision  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  August  5,  1994. 

(i)  Incorporation  by  reference. 

(A)  Chapter  138  of  the  Maine 
Department  of  Environmental  Protection 
Regulations,  "Reasonably  Available 
Control  Technology  For  Facilities  That 
Emit  Nitrogen  Oxides."  Affects  sources 
in  York,  Cumberland,  Sagadahoc, 
Androscoggin.  Kennebec,  Lincoln,  and 
Knox  counties.  This  rule  was  adopted 
and  effective  in  the  State  of  Maine  on 
August  3,  1994. 

(ii)  Additional  materials. 

(A)  Letter  from  the  Maine  Department 
of  Environmental  Protection  dated 
August  5,  1994  submitting  a  revision  to 
the  Maine  State  Implementation  Plan. 

(47)  Revisions  to  the  State 
Implementation  Plan  submitted  by  the 
Maine  Department  of  Environmental 
Protection  on  July  1,  1997,  October  9, 
1997.  and  August  14,  1998. 

(i)  Incorporation  by  reference. 

(A)  Air  emission  license  A-388-71- 
C-A,  Amendment  #1.  condition  (q);  and 
A-388-71-D-M,  amendment  #1, 
conditions  19  and  23  for  FPL  Energy's 
(formerly  Central  Maine  Power)  W.F. 
Wyman  Station  issued  by  Maine 
Department  of  Environmental  Protection 
on  May  18.  1995,  and  February  16, 

1996.  respectively. 

(B)  Air  emission  licenses  A-195-71- 
G-M,  Amendment  #1,  and  A-1 95-71- 
D-A/R,  section  (II)(D).  paragraphs 
(II)(F)(1)  and  (3).  and  conditions  12(A). 
12(C).  (13),  (14)  and  (15)  for  Tree  Free 
Fiber  Company,  LLC.  (formerly  Statler 
Industries  Inc.)  issued  by  Maine 
Department  of  Environmental  Protection 
on  June  12.  1996,  and.  June  16.  1995. 
respectively. 

(C)  Air  emission  licenses  A-448-72- 
K-A/R,  paragraphs  (1I)(D)(2).  (II)(D)(3) 
and  conditions  (13)(f)  and  14(k);  and  A- 
448-71-O-M,  Amendment  #2, 
condition  (14)(k).  for  Pioneer  Plastics 
Corporation  issued  by  Maine 
Department  of  Environmental  Protection 
on  August  23.  1995.  and  March  10. 

1997,  respectively. 

(D)  Air  emission  license  A-1 88-72- 
E-A,  Amendment  #2,  conditions  8. 
paragraph  1,  and  9,  paragraphs  1,  2  and 
4,  for  Scott  Paper  Company  issued  by 
Maine  Department  of  Environmental 
Protection  on  November  15,  1995. 
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(E)  Air  emission  license  A— 416-72-B- 
A,  conditions  (1)  1,  2,  3a,  3b.  3c.  3e.  and 
(m)  for  The  Chinet  Company  issued  by 
Maine  Department  of  Environmental 
Protection  on  January  18,  1996. 

(F)  Air  emission  license  A-366-72- 
H-A,  Amendment  #5,  conditions  3,  4,  5. 
7,  9,  11,  12,  15,  16,  and  18  for  FMC 
Corporation — Food  Ingredients  Division 
issued  by  Maine  Department  of 
Environmental  Protection  on  February 
7,  1996. 

(G)  Air  emission  licenses  A-326-72- 
N-A,  Amendment  #5,  and  A-326-71- 
P-M,  Amendment  #7,  for  Dragon 
Products  Company,  Inc.,  issued  by 
Maine  Department  of  Environmental 
Protection  on  June  5. 1996,  and  March 
5,  1997,  respectively. 


(H)  Air  emission  license  A-29-71-Y- 
A,  Amendment  #13,  conditions  (k)2, 
(k)3,  (q)8  and  (p)  for  S.D.  Warren 
Company  issued  by  Maine  Department 
of  Environmental  Protection  on  June  12, 
1996. 

(I)  Air  emission  license  A-378-72-E- 
A,  Amendment  #2,  for  Mid-Maine 
Waste  Action  Corporation  issued  by 
Maine  Department  of  Environmental 
Protection  on  October  16,  1996. 

(J)  Air  emission  licenses  A— 452-71- 
D-A,  Amendment  #2,  conditions  3, 4,  5, 
7,  9,  11,  16,  17,  18,  19,  and  20;  and  A- 
452-71-F-M,  Amendment  #4,  condition 
4  for  Portsmouth  Naval  Shipyard  issued 
by  Maine  Department  of  Environmental 
Protection  on  October  21, 1996,  and  July 
25,  1997,  respectively. 


(K)  Air  emission  license  A-46-71-L- 
A,  Amendment  #4,  for  Maine  Energy 
Recovery  Company  issued  by  Maine 
Department  of  Environmental  Protection 
on  November  12, 1996. 

(ii)  Additional  materials. 

(A)  Letters  from  the  Maine 
Department  of  Environmental  Protection 
dated  July  1,  1997,  October  9, 1997,  and 
August  14, 1998,  submitting  case- 
specific  NOx  RACT  determinations. 

3.  In  §52.1031  Table  52.1031  is 
amended  by  adding  new  entries  under 
the  existing  state  citation  Chapter  138  to 
read  as  follows: 

§52.1031— EPA— approved    Maine 
Regulations 


Table  52.1031— EPA-Approved  Rules  and  Regulations 


State  citation      Title/Subject 


Date  adopted  by 
State 


Date  approved     Federal  Register  cita- 
by  EPA  tion 


52.1020 


138  NOx  RACT 


138  NOx  RACT 


I 


138  NOx  RACT 


138  NOx  RACT 


I 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


138  NOx  RACT 


8/3/94 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

5/18/95  & 

9/9/02 

[Insert  FR  citation 

2/16/96 

from  published 
date]. 

6/16/95  & 

9/9/02 

[Insert  FR  citation 

6/12/96 

from  published 
date]. 

8/23/95  & 

9/9/02 

[Insert  FR  citation 

3/10/97 

from  published 
date]. 

11/15/95 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

1/18/96 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

2/7/96 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

6/5/96  & 

9/9/02 

[Insert  FR  citation 

3/5/97 

from  published 
date]. 

6/12/96 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

10/16/96 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

10/21/96  & 

9/9/92 

[Insert  FR  citation 

7/25/97 

from  published 
date]. 

11/12/96 

9/9/02 

[Insert  FR  citation 
from  published 
date]. 

(c)(46) Affects  sources  in  York,  Cum- 
berland, Sagadahoc, 
Androscoggin,  Kennebec,  Lin- 
coln, and  Knox  counties. 

(c){47) Case-specific  NOx  RACT  for  FPL 

Energy's  (formerly  Central 
Maine  Power)  W.F.  Wyman  Sta- 
tion. 

(c)(47) Case-specific  NOx  RACT  for  Tree 

Free  Fiber  Company,  LLC.  (for- 
merly Statler  Tissue). 

(c)(47) Case-specific  NOx  RACT  for  Pio- 
neer Plastics  Corporation. 

(c)(47) Case-specific  NOx  RACT  for  Scott 

Paper  Company. 

(c)(47) Case-specific     NOx     RACT     for 

Chinet  Company,  date] 

(c)(47) Case-specific  NOx  RACT  for  FMC 

Corporation — Food  from  Ingredi- 
ents Division. 

(c)(47)  Case-specific  NOx  FR  RACT  for 

Dragon  Products  Company,  Inc. 

(c)(47) Case-specific  NOx  RACT  for  S.D. 

Warren  Company. 

(c)(47) Case-specific  NOx  RACT  for  Mid- 
Maine  Waste  Action  Corpora- 
tion. 

(c)(47) Case-specific     NOx     RACT     for 

Portsmouth  Naval  Shipyard. 

(c)(47) Case-specific     NOx     RACT     for 

Maine  Energy  Recovery  Com- 
pany. 


[FR  Doc.  02-22359  Filed  9-6-02;  8:45  am] 

BILUNG  CODE  6S60-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-1 72-41 94a;  FRL-7271-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revision  to  tlie  State 
implementation  Plan  (SIP)  Addressing 
Sulfur  Dioxide  in  Philadeipliia  County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the 
Commonwealth  of  Pennsylvania  State 
Implementation  Plan  (SIP)  submitted  by 
the  Pennsylvania  Department  of 
Environmental  Protection  (PADEP).  The 
revisions  consists  of  Operating  Permits 
modifying  the  sulfur  dioxide  (SO2) 
allowable  emissions  at  four  facilities  in 
Philadelphia  County,  Pennsylvania.  The 
Operating  Permits  were  issued  to 
Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station,  Grays 
Ferry  Cogeneration  Partnership,  PECO 
Energy  Company,  Schuylkill  Generating 
Station,  and  Sunoco,  hic.  (R&M) 
Philadelphia  Refinery.  EPA  is  approving 
these  revisions  to  incorporate  the  four 
Operating  Permits  into  the  Federally- 
approved  SIP.  The  intention  of  this 
action  is  to  regulate  SO2  emissions  in 
accordance  with  the  requirements  of  the 
Clean  Air  Act  (CAA). 
DATES:  This  rule  is  effective  on 
November  8,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
written  comment  by  October  9,  2002.  If 
EPA  receives  such  comments,  it  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  that  the  rule  will 
not  take  effect. 

ADDRESSES:  Written  comments  should 
be  mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  Information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Air  and  Radiation  Docket  and 
Information  Center,  U.S.  Environmental 
Protection  Agency,  1301  Constitution 


Avenue.  NW,  Room  B108,  Mail  Code 
6102T,  Washington,  DC  20460;  the 
Pennsylvania  Department  of 
Environmental  Protection,  Bureau  of  Air 
Quality,  P.O.  Box  8468,  400  Market 
Street,  Harrisburg,  Pennsylvania  17105; 
and  the  Department  of  Public  Health, 
Air  Management  Services  (AMS),  321 
University  Avenue,  Philadelphia, 
Pennsylvania  19104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Lohman,  (215)  814-2192.  or  Ellen 
Wentworth,  (215)  814-2034,  or  by  e- 
mail  at  lohman. denny®epa. gov  or 
wentworth.eUen@epa.gov.  Please  note 
that  while  questions  may  be  posed  via 
e-mail,  formal  comments  must  be 
submitted,  in  writing,  as  indicated  in 
the  ADDRESSES  section  of  this  document. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  March  23,  2001,  the 
Commonwealth  of  Pennsylvania 
submitted  formal  revisions  to  its  State 
Implementation  Plan  (SIP).  These 
revisions  apply  to  sources  in 
Philadelphia  County,  Pennsylvania, 
subject  to  Air  Management  Regulation 
(AMR)  Xm  under  the  authority  of  25  PA 
Code  Chapter  127,  "Construction, 
Modification,  Reactivation  and 
Operation  of  Sources,"  to  prevent  and 
control  air  pollution  from  the  emissions 
of  SO2.  The  SIP  revisions  consist  of  four 
Operating  Permits  issued  by  the 
Philadelphia  Department  of  Public 
Health,  AMS,  with  authority  under  25 
PA  Code  Chapter  127,  for  four  facilities 
in  the  County. 

A.  What  Action  Is  EPA  Taking  in  This 
Rulemaking? 

The  EPA  is  approving  as  SIP  revisions 
and  incorporating  by  reference  into  the 
Pennsylvania  SIP,  four  Operating 
Permits  containing  new  SO2  emission 
limits  for  four  facilities  located  in 
Philadelphia  Coimty.  The  facilities  are 
Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station,  Grays 
Ferry  Cogeneration  Partnership,  PECO 
Energy  Company,  Schuylkill  Generating 
Station,  and  Sunoco,  Inc.  (R&M) 
Philadelphia  Refinery.  This  action 
approves  these  Operating  Permits  into 
the  SIP  and  makes  them  Federally- 
enforceable. 

B.  Why  Were  Changes  in  Emission  Rates 
Necessary? 

A  modeling  analysis  for  a  Prevention 
of  Significant  Deterioration  (PSD) 
permit  for  replacement  boilers  at  the 
Philadelphia  Naval  Shipyard  revealed 
potential  exceedances  of  the  24-hour 
SO2  National  Ambient  Air  Quality 
Standards  (NAAQS).  Preliminary 
modeling  indicated  that  these  four 


sources  at  their  existing  allowable 
emission  rates,  were  substantial 
contributors  to  violations  of  the  NAAQS 
for  SO:.  The  Philadelphia  Department  of 
Public  Health,  AMS,  required  each  of 
the  sources  with  significant 
contributions  to  the  exceedances  to  re- 
evaluate their  emissions  and,  if 
necessary,  to  define  new  emission 
limitations  to  ensure  attainment  and 
maintenance  of  the  SO2  standards.  The 
PSD  permit  was  issued  to  the 
Philadelphia  Naval  Shipyard  in  1996 
when  it  was  determined  that  the  facility 
did  not  have  a  significant  contribution 
to  the  modeled  exceedances. 

With  the  authority  under  the 
Pennsylvania  Code  Title  25, 
Philadelphia  Code  Title  III.  and  AMR 
XIII,  AMS  issued  these  permits  to 
address  the  potential  deficiencies  of  the 
Philadelphia  portion  of  the 
Pennsylvania  SIP.  Three  of  the  sources. 
Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station,  Grays 
Ferry  Cogeneration  Partnership,  and 
PECO  Energy  Company,  Schuylkill 
Generating  Station  are  at  a  common 
location  in  what  is  termed,  the 
Philadelphia  Energy  Complex  (PEC). 
The  fourth  source  is  the  Sunoco  Inc. 
(R&M)  Philadelphia  Refinery  which 
includes  a  combined  cycle  project  PSD 
analysis. 

C.  What  Is  a  SIP? 

Section  110  of  the  CAA  requires  states 
to  develop  air  pollution  regulations  and 
control  strategies  to  ensure  that  state  air 
quality  meets  the  NAAQS  established 
by  the  EPA.  These  ambient  air  quality 
standards  are  established  under  the 
Clean  Air  Act  and  they  address  six 
criteria  air  pollutants:  carbon  monoxide, 
nitrogen  dioxide,  ozone,  lead, 
particulate  matter,  and  sulfur  dioxide. 

Each  state  must  submit  regulations 
and  control  strategies  to  EPA  for 
approval  and  incorporation  into  the 
Federally-enforceable  SIP.  Each  state 
has  a  SIP  designed  to  protect  its  air 
quality.  These  SIPs  are  extensive, 
containing  regulations,  enforceable 
emission  limits,  emission  inventories, 
monitoring  networks,  and  modeling 
demonstrations.  The  Pennsylvania  SIP 
contains  veu'ious  permits  to  meet  the  SIP 
requirements  and  other  state  statuton,' 
requirements.  The  permits  are 
developed  to  contain  specific  conditions 
for  a  particular  source  and  can  provide 
specific  conditions  such  as,  emission 
limits,  hours  of  operation, 
recordkeeping  requirements,  production 
rates,  compliance  demonstration 
requirements,  etc.  Once  properly  issued, 
state-enforceable  Operating  Permits  are 
approved  by  EPA  as  SIP  revisions  and 
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are  incorporated  by  reference  into  the 
SIP  and  become  Federally-enforceable. 

D.  What  Are  the  Procedural 
Requirements  Pennsylvania  Must 
Follow  for  Approval? 

The  CAA  requires  states  to  observe 
certain  procedural  requirements  while 
developing  SIP  revisions  for  submission 
to  and  approval  by  EPA.  Section  110(1) 
of  the  CAA  requires  that  a  revision  to  a 
SIP  must  be  adopted  by  such  state  after 
reasonable  notice  and  public  hearing. 
The  EPA  must  also  determine  whether 
a  submittal  is  complete  and  warrants 
further  action  (see  section  nO(k)(l)  and 
57  FR  13565).  The  EPA's  completeness 
criteria  for  SIP  revision  submittals  are 
found  at  40  Code  of  Federal  Regulations 
(CFR)  part  51,  appendix  V. 

Pennsylvania's  March  23.  2001 
submittal  for  Philadelphia  County  was 
determined  to  be  administratively 
complete  by  EPA  through  a  letter  to  the 
Director  of  PADEP,  Bureau  of  Air 
Quality,  dated  July  17,  2001.  The 
Commonwealth  of  Pennsylvania  held  a 
public  hearing  on  this  SIP  revision  on 
April  18,  2000.  The  SIP  revision  was 
then  submitted  by  PADEP  to  EPA  by 
cover  letter  dated  March  23,  2001.  the 
SIP  revision  demonstrates  attainment  of 
the  SO:  NAAQS  in  Philadelphia 
County.  Pennsylvania. 

All  state  regulations  and  supporting 
information  approved  by  EPA  under 
section  110  of  the  CAA  are  incorporated 
into  the  Federally-approved  SIP. 
Records  of  such  SIP  actions  are 
maintained  in  the  40  CFR  part  52.  The 
actual  state  regulations  and  permits 
which  are  approved  as  SIP  revisions  are 
not  reproduced  in  their  entirety  in  the 
CFR  but  are  "incorporated  by 
reference,"  with  a  specific  effective 
date. 

E.  What  Are  the  Health  Effects 
Associated  With  This  Criteria  Pollutant? 

Sulfur  dioxide  belongs  to  the  family 
of  sulfur  oxide  gases.  These  gases  are 
formed  when  fuel  containing  sulfur, 
such  as  coal  and  oil,  is  burned,  and 
during  metal  smelting,  and  other 
industrial  processes.  Sulfur  dioxide  is  a 
rapidly-diffusing  reactive  gas  that  is 
very  soluble  in  water.  Sulfur  dioxide 
and  oxides  of  nitrogen  are  the  major 
precursors  to  acidic  deposition  (acid 
rain),  and  are  associated  with  the 
acidification  of  lakes  and  streams, 
corrosion  of  buildings  and  monuments. 
They  are  also  associated  with  reduced 
visibility.  Sulfur  dioxide  in  the 
Philadelphia  area  is  emitted  principally 
from  combustion  or  processing  of 
sulfur-containing  fossil  fuels  and  ores. 
At  elevated  concentrations,  sulfur 
dioxide  can  adversely  affect  human 


health.  The  major  health  concerns 
associated  with  exposure  to  high 
concentrations  of  SO2  include  effects  on 
breathing,  respiratory  illness,  alterations 
in  the  lungs'  defenses,  and  aggravation 
of  existing  cardiovascular  disease. 
Sulfur  dioxide  can  also  produce  damage 
to  the  foliage  of  trees  and  agricultural 
crops. 

F.  What  Are  the  NAAQS  for  SO2? 

The  primary  NAAQS  for  sulfur 
oxides,  measured  as  SO2,  are  0.14  parts 
per  million  (ppm),  or  365  micrograms 
per  cubic  meter  (|ig/m  3),  averaged  over 
a  period  of  24  hours  and  not  to  be 
exceeded  more  than  once  per  year,  and 
an  annual  standard  of  0.030  ppm,  or  80 
Hg/m  *  never  to  be  exceeded.  The 
secondary  standard  for  SO2  is  0.50  ppm, 
or  1 300  ^g/m  '  averaged  over  a  three- 
hour  period.  The  secondary  standard 
may  not  be  exceeded  more  than  once 
per  year. 

11.  Summary  of  the  SIP  Revisions 

1 .  The  purpose  of  these  revisions  is  to 
ensure  the  Federal-enforceability  of 
Operating  Permits  entered  between  the 
City  of  Philadelphia,  Department  of 
Public  Health,  AMS,  and  four  sources  in 
Philadelphia  County,  Permsylvania.  The 
essential  special  compliance  provisions 
of  the  four  Operating  Permits  are 
presented  below.  Each  Operating  Permit 
also  contains  generic  provisions 
requiring  compliance  with  AMR  III,  the 
Control  of  Emission  Oxides  of  Sulfur 
Compounds,  as  well  as  good  air 
pollution  control  practices. 

(Ij  Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station  SO2 
Operating  Permit  #  SO2-95-002 

The  Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station, 
operates  a  steam  generating  facility  in 
Philadelphia,  Pennsylvania.  The  SO2 
emission  limits  defined  in  the  Operating 
Permit  mandate  that  Boilers  23,  24,  and 
26.  may  not  burn  fuel  oil  that  contains 
sulfur  in  excess  of  0.5  percent  by 
weight.  Work  practice  standards  require 
that  no  more  than  four  of  the  following 
units  can  be  operated  at  the  same  time: 
Boilers  23,  24.  25  and  26,  and  the 
Combustion  Turbine/Heat  Recovery 
Steam  Generator  (CT/HRSG).  Boilers  23 
or  24  can  be  operated  at  any  load  when 
only  one  unit  is  operating  at  a  time. 
Boilers  23  and  24  are  limited  to  73.7 
percent  of  full  load  when  both  units  are 
operating  simultaneously.  Boilers  23, 
24,  25,  26  and  the  CT/HRSG  are  to  be 
operated  in  accordance  with  the  stack 
and  diameter  parameters  established  in 
the  dispersion  model  submitted  to  AMS 
on  December  1,  1997. 


Monitoring  requirements  stated  in  the 
permit  require  the  facility  to  monitor  the 
percent  sulfur  in  each  fuel  oil  upon 
delivery.  In  addition,  an  oil  sample 
must  be  tested  for  each  barge  delivery 
and  a  daily  composite  tested  for  each 
truck  delivery.  Reporting  requirements 
require  any  violation  of  an  emission 
limitation  to  be  reported  (by  phone  call 
or  facsimile  transmission)  to  AMS 
within  24  hours  of  detection  and 
followed  by  written  notification  within 
thirty-one  (31)  days.  The  facility  must 
also  submit  to  aMS  semiannual  reports  . 
of  the  performance  of  the  facility  using 
the  City  of  Philadelphia  Monitoring 
Report  Form.  These  reports  shall  consist 
of  a  description  of  any  deviations  from 
permit  requirements  that  occurred 
diuing  the  six-month  reporting  period, 
the  probable  cause  of  such  deviations, 
and  corrective  actions  or  preventive 
measures  taken. 

(2)  Grays  Ferry  Cogeneration 
Partnership  SO2  Operating  Permit  # 
SO2-95-002A 

The  Grays  Ferry  Cogeneration 
Partnership  owns  and  operates  an 
electrical  and  steam  generating  facility 
in  Philadelphia,  Pennsylvania.  The  SO2 
emission  limits  defined  in  the  Operating 
Permit  mandate  that  the  CT/HRSG  and 
Boiler  25  may  not  burn  fuel  oil  that 
contains  sulfur  in  excess  of  0.2  percent 
by  weight.  Work  practice  standards 
require  that  no  more  than  four  of  the 
following  units  can  be  operated 
simultaneously:  Boilers  23,  24,  25,  26 
and  the  CT/HRSG.  Boiler  23  or  24  can 
be  operated  at  any  load  when  only  one 
unit  is  operating  at  a  time.  Boilers  23 
and  24  are  limited  to  73.7  percent  of  full 
load  when  both  units  are  operating 
simultaneously.  Boilers  23,  24,  25,  26 
and  the  CT/HRSG  are  to  be  operated  in 
accordance  with  the  stack  and  diameter 
parameters  established  in  the  dispersion 
model  submitted  to  AMS  on  December 
1,  1997. 

Monitoring  requirements  defined  in 
the  permit  require  the  facility  to  monitor 
the  percent  sulfur  in  each  fuel  oil  upon 
delivery.  In  addition,  an  oil  sample 
must  be  tested  for  each  barge  delivery 
and  a  daily  composite  tested  for  each 
truck  delivery.  The  permit  also 
mandates  that  the  CT  and  HRS  cannot 
be  connected  to  FML02  (the  fuel  oil 
storage  tank  for  the  boilers).  Reporting 
requirements  require  any  violation  of  an 
emission  limitation  to  be  reported  (by 
phone  call  or  facsimile  transmission)  to 
AMS  within  24  hours  of  detection  and 
followed  by  written  notification  within 
thirty-one  (31)  days.  The  facility  must 
also  submit  to  AMS  semiannual  reports 
of  the  performance  of  the  facility  using 
the  City  of  Philadelphia  Monitoring 


Report  Form.  These  reports  shall  consist 
of  a  description  of  any  deviations  from 
permit  requirements  that  occurred 
during  the  six-month  reporting  period, 
the  probably  cause  of  such  deviations, 
and  the  corrective  actions  or  preventive 
measiues  taken. 

(3)  PECO  Energy  Company  Schuylkill 
Generating  Station  SO2  Operating 
Permit  #  SO2-95-006 

PECO  Energy  Company  owns  and 
operates  an  electrical  generation  facility 
in  Philadelphia,  Pennsylvania.  The  SO2 
emission  limits  defined  in  the  Operating 
Permit  mandate  that  Boiler  1  may  not 
biUTi  fuel  oil  that  contains  sulfur  in 
excess  of  0.5  percent  by  weight.  In 
addition,  the  CT  #10  and  #11  may  not 
bum  fuel  oil  that  contains  sulfur  in 
excess  of  0.09  percent  by  weight,  and 
the  emergency  Diesel  Generator  may  not 
bum  fuel  oil  that  contains  sulfur  in 
excess  of  0.2  percent  by  weight.  Work 
practice  standards  require  that  the 
facility  operate  its  sources  in  accordance 
with  the  stack  and  diameter  parameters 
established  in  the  dispersion  model 
submitted  to  AMS  on  December  1, 1997. 

Monitoring  requirements  defined  in 
the  permit  require  the  facility  to  monitor 
the  percent  sulfur  in  each  fuel  oil  upon 
delivery.  In  addition,  an  oil  sample 
must  be  tested  for  each  #6  fuel  oil 
delivery  and  a  daily  composite  tested 
for  each  #2  fuel  oil  delivery.  The  CT 
cannot  be  coimected  to  the  fuel  oil 
storage  tank  for  the  boilers  or  the 
Emergency  Diesel  Generator.  The 
Operating  Permit  also  states  that  the 
Emergency  Diesel  Generator  can  not  be 
connected  to  the  fuel  oil  storage  tank  for 
the  boilers.  Reporting  requirements 
require  any  violation  of  an  emission 
limitation  to  be.reported  (by  phone  call 
or  facsimile  transmission)  to  AMS 
within  24  hours  of  detection  followed 
by  written  notification  within  thirty-one 
(31)  days.  The  facility  is  required  to 
submit  to  AMS  semiannual  reports  of 
the  performance  of  the  facility  using  the 
City  of  Philadelphia  Monitoring  Report 
Form.  These  reports  shall  consist  of  a 
description  of  any  deviations  from 
permit  requirements  that  occiured 
during  the  six-month  reporting  period, 
the  probable  cause  of  such  deviations, 
emd  corrective  actions  or  preventive 
measures  taken. 


(4)  Sunoco  Inc.  (R&-M)  Philadelphia 
Refinery  SO2  Operating  Permit  #  S02- 
95-039 

Sunoco,  Inc.  (R&M)  owns  and 
operates  a  refinery  in  Philadelphia, 
Pennsylvania.  The  SO2  emission  limits 
defined  in  the  Operating  Permit 
mandate  that  the  CO  Boiler  at  Girard 
Point— CD-004  (the  CO  boiler  at  the 
1232  FCCU)  not  exceed  500  parts  per 
million  dry  volume  (ppmvd)  SO2  at  any 
time.  In  addition,  the  permit  establishes 
an  emission  limit  for  the  heaters  and 
boilers  at  Girard  Point  of  0.53  lb.  SO2 
/MMBTU  and  a  rolling  365  day  average 
emission  limit  of  0.33  lb.S02/MMBTU. 

"The  SP2  emission  limits  for  the 
sources  at  Point  Breeze  as  defined  in  the 
Operating  Permit,  require  that  the  C-129 
(heater  8H101)  not  exceed  0.1  gr.H2S/ 
dscf.  In  addition,  the  combined  SO2 
emission  rate  from  P-659  &  P-660  (the 
Sulfur  Recovery  units)  cannot  exceed 
31.72  Ib./hour,  and  the  SO2  emission 
rate  from  P-661  (FCCU)  cannot  exceed 
358  Ib./hour.  The  permit  also 
establishes  emission  limits  for  the 
boilers  and  heaters  at  Point  Breeze  of 
0.034-0.53-lb.SO2/MMBTU  and  a 
rolling  365  day  average  emission  limit 
of  0.33-0.034  lb.S02  /MMBTU.  Work 
practice  standards  require  that  the 
facility  operate  its  sources  consistent 
with  all  parameters  established  in  the 
dispersion  model  submitted  to  AMS  on 
August  6, 1999.  These  parameters  are 
explicitly  defined  in  the  Operating 
Permit.  Monitoring  requirements 
defined  in  the  permit  require  that  the 
facility  monitor  the  process  rates  for 
sources  P-661  (FCCU  868),  P-659,  and 
P-660  (SRU  867)  on  a  daily  basis.  The 
facility  must  demonstrate  compliance 
with  the  SO2  emission  limitations 
through  use  of  Continuous  Emission 
Monitors  (GEM)  in  accordance  with  25 
PA  Code  Chapter  139  procedure.  For  all 
other  combustion  units  excluding  flares, 
the  facility  must  monitor  the  fuel  type 
and  fuels  usage  for  each  combustion 
unit,  boiler,  process  heater,  etc.,  on  a 
daily  basis.  The  facility  shall 
demonstrate  compliance  with  the  SO2 
emission  limitations  by  monitoring  the 
sulfur  content  of  the  fuel  burned.  For 
sources  P-117  (the  Flare  for  Unit  1231), 
P-118  (the  Flare  for  Unit  1232),  P-642 
(North  Flare),  and  P-643  (South  Flare), 
the  facility  must  monitor  the  fuel  type 
and  fuels  usage  and  sulfur  content  of  the 
fuel  burned  for  each  flare  pilot  on  a 
daily  basis.  The  facility  must  also 
monitor  that  the  feed  to  the  flares  does 
not  exceed  the  worst  case  scenario  used 


in  the  modeling  demonstration.  The 
facility  shall  determine  SO;  emissions 
using  the  same  analysis  and  calculations 
used  in  the  modeling  demonstration. 
Reporting  requirements  require  the 
facility  to  submit  to  AMS.  the  CEM 
report  for  SO2  in  accordance  with  25  PA 
Code  Chapter  139  procedure,  quarterly. 
The  report  must  contain,  at  a  minimum, 
the  date,  time,  duration,  and  magnitude 
of  excess  emissions;  the  reason  for  any 
excessive  emissions;  corrective  action 
taken;  for  each  day,  the  number  of  valid 
monitoring  hoius,  the  causes  for  any 
invalid  monitoring  hours  contained  in 
daily  average  and  corrective  actions 
taken;  and  the  results  of  all  quality 
control  and  quality  assurance  actions 
taken.  The  permit  also  requires  the 
facility  to  submit  to  AMS.  quarterly 
reports  of  the  performance  of  the  facility 
using  the  City  of  Philadelphia 
Monitoring  Report  Form.  These  reports 
shall  consist  of  a  description  of  any 
deviations  from  permit  requirements 
that  occurred  during  the  three-month 
reporting  period;  the  probable  cause  of 
such  deviations,  and  corrective  actions 
or  preventive  measures  taken;  a 
description  of  any  malfunction  of 
processes,  air  pollution  control 
equipment,  or  monitoring  equipment 
that  occurred  during  the  three  month 
reporting  period;  the  date  and  duration 
of  the  incidents;  the  probable  cause  of 
the  incidents,  and  actions  taken  to 
remediate  such  incidents;  a  description 
of  any  sources  which  have  not  operated 
in  more  than  one  year;  and  annual 
compliance  certification. 

2.  Two  dispersion  modeling  analyses 
are  included  with  the  SIP  submittal, 
each  of  which  uses  the  Industrial  Source 
Complex— Short  Term  (ISCST)  model 
specified  as  preferred  in  appendix  W  to 
40  CFR  part  51  (Guideline  on  Air 
Quality  Models).  One  analysis  is  for  the 
PEC.  The  second  analysis  is  for  the 
combined  cycle  energy  project  at  the 
Sunoco  Refinery. 

The  final  dispersion  modeling,  based 
upon  current  SIP  allowable  SO; 
emission  limits  and  the  SO;  emission 
limits  of  sources  amended  through 
Operating  Permits,  demonstrate  that  the 
maximum  SO:  impacts  '  do  not  violate 
the  SO:  NAAQS.  The  modeled  impacts, 
including  background  concentrations 
are  as  follows: 


I  The  SO.-  :i-h(iur  and  24-li(Uir  \A.^QS  are 
rli^Ii^niinerl  b\  the  hinhesl  MTond-hinliPst 
(OIK  entratinii  in  a  yvm.  Oiii-  i-m  (rniaiK  <•  p«T  vrar 
iloe>  not  constitute  a  viiilalJMn. 
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Predicted  High  Second-High  Sulfur  Dioxide  Impacts 

(micrograms  per  cubic  meter] 

Period 

ISCST3 

Background 

Total 

NAAQS 

%of 
NAAQS 

3-hour 

734.84 

332.58 

51  91 

20.11 
31.58 
27  86 

754.95 

364.36 

79.77 

1300 

365 

80 

58.07 

24-hour 

99.82 

Annual 

99  71 

m.  Evaluation 

Section  110  of  the  CAA  identifies 
what  each  SIP  should  contain.  Each  SIP 
must  have  the  following  elements:  (1)  A 
description  of  the  air  quality,  (2)  a 
comprehensive  emissions  inventon*.  (3) 
emission  limitations  and  compliance 
schedules  necessary  for  NAAQS 
attainment,  (4)  a  permit  program  for 
new  sources.  (5)  monitoring  and 
reporting  requirements,  and  (6) 
enforcement  procedures.  These  required 
SIP  elements  are  discussed  here  and  in 
greater  detail  in  the  Technical  Support 
Document  (TSD)  prepared  for  this 
rulemaking. 

The  modeling  demonstration  shows 
that  the  maximum  annual  average  and 
the  highest  second-high  24-hour 
concentrations  approach  but  do  not 
exceed  the  NAAQS.  All  of  these 
concentrations  include  an  estimate  of 
background  SO:.  The  modeling 
demonstration  with  the  SIP  contained 
two  detailed  emissions  inventories.  One 
inventory  listed  the  nearby  sources 
modeled  for  the  PEC  attainment 
demonstration.  The  second  inventory 
listed  the  nearby  sources  modeled  for 
the  Sun  attainment  demonstration. 

The  Operating  Permits  for  the  four 
sources  all  contain  emission  limitations. 
The  emission  limitations  became 
effective  as  of  the  date  of  the  signing  of 
the  Operating  Permit. 

The  Sun  Oil  analysis  includes  a 
dispersion  modeling  protocol  and 
analysis  for  a  combined  cycle  energy 
project  at  the  Sunoco  refiner\'.  The 
existing  AMS  Regulation  XIII  under  the 
authority  of  25  PA  Code  Chapter  127. 
adequately  provides  for  review  and 
permitting  of  new  sources.  AMS 
Regulation  XIII  continues  to  apply 
throughout  the  city  and  County  of 
Philadelphia. 

IV.  Final  Action       I 

EPA  is  approving  these  SIP  revisions 
because  they  satisfy  all  the  requirements 
of  Section  110  of  the  CAA  and  contain 
an  acceptable  demonstration  that  the 
NAAQS  for  sulfur  dioxide  are  attained 
and  will  continue  to  be  maintained  in 
Philadelphia,  Pennsylvania.  EPA  is 
publishing  this  rule  without  prior 
proposal  because  the  Agency  views  this 
as  a  noricontroversial  eimendment  and 


anticipates  no  adverse  comment  given 
the  fact  that  the  affected  sources  have  all 
agreed  to  the  SIP  revision's  provisions. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register,  EPA 
is  publishing  a  separate  document  that 
will  serve  as  the  proposal  to  approve  the 
SIP  revisions  if  adverse  comments  are 
filed.  This  rule  will  be  effective  on 
November  8,  2002,  without  further 
notice  unless  EPA  receives  adverse 
comment  by  October  9,  2002.  If  EPA 
receives  adverse  comment,  EPA  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  EPA 
will  address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  EPA  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  Please  note  that 
if  EPA  receives  adverse  comment  on  an 
amendment,  paragraph,  or  section  of 
this  rule  and  if  that  provision  may  be 
severed  from  the  remainder  of  the  rule, 
EPA  may  adopt  as  final  those  provisions 
of  the  rule  that  are  not  the  subject  of  an 
adverse  comment. 

V.  Administrative  Requirements 

A.  General  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22.  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 


significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  rule  also  does 
not  have  tribal  implications  because  it 
will  not  have  a  substantial  direct  effect 
on  one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goveriunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885.  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS>,  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 
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B.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  Section  804 
exempts  from  section  801  the  following 
types  of  rules:  (1)  Rules  of  particular 
applicability;  (2)  rules  relating  to  agency 
management  or  personnel;  and  (3)  rules 
of  agency  organization,  procedure,  or 
practice  that  do  not  substantially  affect 
the  rights  or  obligations  of  non-agency 
parties.  5  U.S.C.  804(3).  EPA  is  not 
required  to  submit  a  rule  report 
regarding  today's  action  under  section 
801  because  this  is  a  nde  of  particular 
applicability  establishing  source- 
specific  requirements  for  four  named 
sources. 

C.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  8, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  approving 
revisions  to  the  Conunonwealth  of 
Peimsylvania  SIP  for  SO2  for 
Philadelphia  County,  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Reporting  and  recordkeeping 
requirements.  Sulfur  oxides. 

Dated:  August  16.  2002. 
Donald  S.  Welsh, 

Regional  Administrator,  Region  III. 

40  CFR  part  52  is  amended  as  follows: 
PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subfwrt  NN — Pennsylvania 

2.  Section  52.2020  is  amended  by 
adding  paragraphs  (c)(193)  to  read  as 
follows: 

§  52.2020    Identification  of  plan. 

***** 

(c)*  *  * 

(193)  Revisions  to  the  Pennsylvania 
regulations  to  attain  and  maintain  the 
sidfur  dioxide  National  Ambient  Air 
Quality  Standards  (NAAQS)  in 
Philadelphia  County,  submitted  on 
March  23,  2001,  by  the  Peimsylvania 
Department  of  Envirorunental 
Protection. 

(i)  Incorporation  by  reference. 

(A)  Letter  of  March  23,  2001  from  the 
Pennsylvania  Department  of 
Environmental  Protection  transmitting  a 
revision  to  the  State  Implementation 
Plan  (SIP)  for  Attairunent  and 
Maintenance  of  Sulftu  Dioxide  National 
Ambient  Air  Quality  Standards  for 
Philadelphia  County. 

(B)  The  following  companies' 
Operating  Permits: 

(1)  Trigen-Philadelphia  Energy 
Corporation.  Schuylkill  Station.  OP- 
SO2-95-002,  effective  July  27,  2000. 

(2)  Grays  Ferry  Cogeneration 
Partnership,  OP-SO2-95-002A, 
effective  July  27,  2000. 

(3)  PECO  Energy  Company.  Schuylkill 
Generating  Station.  OP  SO2-95-006, 
effective  July  27.  2000. 

(4)  Simoco,  Inc.  (R&M)  Philadelphia 
Refinery,  OP-SO2-95-039,  effective 
July  27,  2000. 

(ii)  Additional  Material. — Remainder 
of  the  State  submittal  pertaining  to  the 
revision  listed  in  paragraph  (c)(193){i)  of 
this  section. 

[FR  Doc.  02-22727  Filed  9-6-02;  8:45  am) 
BtLUNG  CODE  6560-50-P 


ENVIRONMEffTAL  PROTECTION 
AGENCY 

40  CFR  Part  61 

[FRL-7271-3] 
RIN  2060-A190 

National  Emission  Standards  for 
Hazardous  Air  Pollutants;  National 
Emission  Standards  for  Emissions  of 
Radionuclides  Other  Than  Radon  From 
Department  of  Energy  Facilities; 
National  Emission  Standards  for 
Radionuclide  Emissions  from  Federal 
Facilities  Other  Than  Nuclear 
Regulatory  Commission  Licensees  and 
Not  Covered  by  Subpart  H;  Final 
Amendment 

AGEttCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


summary:  This  action  amends  the 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAPs). 
which  regulate  the  air  emissions  of 
radionuclides  other  than  radon-222  and 
radon-220  from  facilities  owned  or 
operated  by  the  Department  of  Energy 
(DOE)  (Subpart  H)  and  from  Federal 
Facilities  other  than  Nuclear  Regulator>' 
Commission  (NRC)  licensees  and  not 
covered  by  Subpart  H  (Subpart  I).  These 
regulations  require  that  emissions  of 
radionuclides  to  the  ambient  air  shall 
not  exceed  those  amounts  that  would 
cause  any  member  of  the  public  to 
receive  in  any  year  an  effective  dose 
equivalent  of  10  millirem  per  year 
(nuem/yr).  Also,  for  non-DOE  federal 
facilities,  emissions  of  iodine  shall  not 
exceed  those  amounts  that  would  cause 
any  member  of  the  public  to  receive  in 
any  year  an  effective  dose  equivalent  of 
3  mrem/yr.  Regulated  facilities 
demonstrate  compliance  with  the 
standard  by  sampling  and  monitoring 
radionuclide  emissions  from  all 
applicable  point  sources.  Currently, 
radionuclide  emissions  from  point 
sources  are  measiu-ed  in  accordance 
with  the  American  National  Standards 
Institutes's  (ANSI)  "Guide  to  Sampling 
Airborne  Radioactive  Materials  in 
Nuclear  Facilities,"  ANSI  N13.1-1969. 
In  1999.  the  American  National 
Standards  Institute  substantively 
revised  ANSI  Nl 3. 1-1 969  and  renamed 
it  "Sampling  and  Monitoring  Releases  of 
Airborne  Radioactive  Substances  from 
the  Stacks  and  Ducts  of  Nuclear 
Facilities."  ANSI/HPS  Nl3. 1-1999. 
Today's  action  amends  40  CFR  Part  61. 
subparts  H  and  I  to  require  the  use  of 
ANSI/HPS  N13. 1-1999  for  all 
applicable  newly  constructed  or 
modified  facilities.  Today's  action  also 
imposes  additional  inspection 
requirements  on  existing  facilities 
subject  to  subparts  H  and  I  of  40  CFR 
Part  61. 

DATES:  This  rule  will  be  effective 
October  9,  2002.  The  incorporation  by 
reference  of  certain  publications  listed 
in  this  rule  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  9. 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Robin  Anderson.  Center  for  Waste 
Management.  Radiation  Protection 
Division.  Office  of  Radiation  and  Indoor 
Air.  U.S.  Environmental  Protection 
Agency.  Mailstop  6608J.  1200 
Pennsylvania  Avenue.  NW.. 
Washington.  DC  20460.  by  e-mail: 
anderson.robin@epa.gov  or  by  phone 
(202) 564-9385. 
SUPPLEMENTARY  INFORMATION: 
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Docket 

All  documents  relevant  to  this 
rulemaking  have  been  placed  in  Docket 
A-94-60  in  EPA's  Air  Docket.  The  Air 
Docket  is  located  at  1200  Pennsylvania 
Avenue,  NW..  20460,  in  room  B-102. 
Mail  Code  6102T  and  is  open  between 
the  hours  of  8:30  am  and  4:30  pm, 
Monday  through  Friday.  A  reasonable 
fee  may  be  charged  for  copying.  EPA  is 
also  publishing  a  response  to  comments 
document  (entitled  "Response  to 
Comments:  Amendment  to 
Radionuclide  NESHAPs-40  CFR  Part 
61,  Subpart  H  and  Subpart  I"  {Docket 
No.  A-94-60,  Item  V-A-2)),  which 
responds  in  detail  to  all  the  public 
comments  that  were  received  on  the 
proposed  rule.  Copies  of  the  response  to 
comments  document  may  be  obtained 
from  Eleanor  Thornton-Jones  at  the  U.S. 
Environmental  Protection  Agency. 
Center  for  Waste  Mcinagement, 
Radiation  Protection  Division,  Office  of 
Radiation  and  Indoor  Air,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460-0001:  Mail  code: 
6608J  or  by  e-mail: 

thomton.eleanord@epa.gov  or  by  phone 
(202) 564-9773. 

Incorporation  by  Reference 

All  subject  facilities  must  demonstrate 
compliance  with  subparts  H  and  I  in 
accordance  with  the  procedures  set 
forth  in  ANSI/HPS  Nl3. 1-1999. 
"Sampling  and  Monitoring  Releases  of 
Airborne  Radioactive  Substances  from 
the  Stacks  and  Ducts  of  Nuclear 
Facilities'  (Docket  No.  A-94-60.  Item  II- 
D-3).  The  Health  Physics  Society  (HPS) 
approved  ANSI/HPS  N13.1-199'9  on 
January  12,  1999,  and  published  it  as  a 
supplement  to  the  May  1999  Health 
Physics  Society  Journal.  The  Director  of 
the  Federal  Register  approves  this 
incorporation  by  reference  in 
accordance  with  5  U.S.C.  552(a)  aad  1 
CFR  Part  51.  You  mav  obtain  a  copy  of 
the  ANSI/HPS  N 13. 1-1 999  standard 
from  the  American  National  Standards 
Institute.  25  West  43rd  Street.  4th  Floor. 
New  York,  New  York  10036.  You  may 
inspect  a  copy  at  EPA's  Air  Docket 
(address  above),  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
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Planning  and  Review 

E.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

F.  Executive  Order  1.T132 — Federalism 

G.  Executive  Order  13175 — Consultation 
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H.  The  National  Technology  Transfer  and 

Advancement  Act  of  1995  (NTTAA) 
I.  Exet:utive  Order  13211 — Energy  Effects 
|.  Congressional  Review  Act  (CRA) 

I.  Today's  Action 

A.  Affected  Facilities 

This  rule  applies  to  operations  at  any 
facility  owned  or  operated  by  DOE  that 
emits  any  radionuclide  other  than 
radon-222  and  radon-220  into  the  air 
(radionuclide  NESHAPs— 40  CFR  part 
61 ,  subpart  H)  and  to  non-DOE  federal 
facilities  (radionuclide  NESHAPs — 40 
CFR  part  61,  subpart  I). 

B.  Current  Requirements 

The  NESHAPs  regulations  at  40  CFR 
part  61,  subparts  H  and  I  require 
emissions  sampling,  monitoring  and 
calculations  to  identify  compliance  with 
the  standard.  The  standard  for  both 
subparts  H  and  I  requires  that  emissions 
of  radionuclides  to  the  ambient  air  shall 
not  exceed  those  amounts  that  would 
cause  any  member  of  the  public  to 
receive  in  any  year  an  effective  dose 
equivalent  of  10  mrem/yr.  Also,  for  non- 
DOE  federal  facilities,  emissions  of 
iodine  shall  not  exceed  those  amounts 
that  would  cause  any  member  of  the 
public  to  receive  in  any  year  an  effective 
dose  equivalent  of  3  mrem/yr.  Under 
radionuclide  NESHAPs,  major  sources 
are  those  that  have  the  potential  to 
discharge  radionuclides  into  the  air  in 
quantities  that  could  cause  an  effective 
dose  equivalent  in  excess  of  0.1  mrem/ 
yr. 

Currently,  for  major  sources,  subparts 
H  and  I  require  measurement  of 
radionuclide  emissions  to  air  in 
accordance  with  the  guidance  presented 
in  the  ANSI  "Guide  to  Sampling 
Airborne  Radioactive  Materials  in 
Nuclear  Facilities,"  ANSI  N13. 1-1969 
(Docket  No.  A-94-60,  Item  II-D-1).  The 
American  National  Stcmdards  Institute 
substantively  revised  ANSI  Nl 3. 1-1969 
in  1999,  and  renamed  it  "Sampling  and 
Monitoring  Releases  of  Airborne 
Radioactive  Substances  from  the  Stacks 


and  Ducts  of  Nuclear  Facilities,"  ANSI/ 
HPS  Nl 3. 1-1 999  (Docket  No.  A-94-60, 
Item  Il-D-3). 

C.  Description  of  Today's  Action 

With  today's  action,  EPA  amends  40 
CFR  part  61,  subparts  H  and  I  to  require 
the  use  of  ANSI/HPS  Nl  3.1-1999  in 
place  of  the  older  ANSI  Nl 3. 1-1 969  for 
all  applicable  newly  constructed  or 
modified  facilities.  The  principal  feature 
of  ANSI/HPS  N13.1-1999  is  that  it  is  a 
performance-based  standard,  rather  than 
a  prescriptive  standard,  as  was  ANSI 
Nl 3. 1-1 969.  As  a  performance-based 
standard.  ANSI/HPS  N13. 1-1999 
provides  guidance  for  the  design  and 
use  of  systems  for  sampling  the  releases 
of  airborne  radioactive  substances  from 
the  ducts  and  stacks  of  nuclear  facilities. 
The  ANSI/HPS  Nl3. 1-1999  standard 
includes  the  following  features: 

•  Criteria  for  determining  suitability 
of  a  sampling  location  based  on  the 
uniformity  of  the  velocity  and 
contaminant  concentration  profiles, 

•  A  criterion  for  an  acceptable  level 
of  flow  swirl, 

•  A  maximum  relative  level  of 
contaminant  at  any  location  across  the 
cross  section  of  the  stack  or  duct, 

•  Performance  criteria  for  an 
acceptable  probe, 

•  A  numerical  criterion  on  the 
minimum  fraction  of  aerosol  particles 
that  penetrate  the  sampling  system  from 
the  stack  gas  to  the  collector  or  analyzer, 

•  A  statement  that  the  number  of 
bends  in  the  sample  transport  line  must 
be  minimized. 

•  Periodic  checks  and  maintenance 
criteria,  and 

•  A  quality  assurance  program  that 
covers  personnel,  equipment,  and  data 
handling. 

In  developing  the  final  rule,  EPA 
considered  all  information  that  was 
before  the  Agency.  EPA  gave  substantial 
consideration  to  all  the  public 
comments  (both  written  and  oral) 
submitted  at  a  public  hearing  and 
during  the  comment  period  on  the 
proposed  rule.  EPA  also  sought  and 
considered  additional  information 
related  to  several  issues  raised  by 
commenters.  EPA  has  based  its 
regulatory  decisions  on  the  information 
obtained  and  comments  received  during 
the  rulemaking  process.  Thus,  today's 
final  action  does  three  things: 

(1)  The  final  amendment  to  subpart  H 
and  subpart  I  requires  the  use  of  the 
ANSI/HPS  N13.1-1999  standard  for 
new  sources  as  defined  in  40  CFR  part 
61,  subpart  A.  Facilities  will  be  required 
to  use  ANSI/HPS  N13. 1-1999  for  the 
reporting  period  beginning  January  1, 
2003. 
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(2)  The  final  rule  also  provides  the 
option  of  using  ANSI/HPS  Nl3, 1-1999 
for  existing  sources.  EPA  believes  that 
some  existing  sources  not  undergoing 
modification  could  benefit  from 
upgrades  that  would  be  necessary  to 
meet  the  ANSI/HPS  Nl 3. 1-1 999 
standard.  In  those  instances,  EPA 
encourages  all  applicable  Federal 
facilities  to  make  such  necessary 
upgrades  to  meet  ANSI/HPS  N13.1- 
1999. 

(3)  The  final  rule  also  includes  more 
stringent  inspection  requirements  for 
facilities  that  will  remain  subject  to 
ANSI  Nl3.1-i969.  EPA  is  amending  40 
CFR  part  61,  Appendix  B,  Method  114 — 
Test  Methods  for  Measuring 
Radionuclide  Emissions  from  Stationary 
Sources  to  impose  these  more  stringent 
inspection  requirements.  (Both  subparts 
H  and  I  require  applicable  sources  to 
implement  the  Quality  Assurance 
Methods  in  Appendix  B,  Method  114 
when  conducting  a  quality  assurance 
assessment.)  These  requirements  will 
ensure  that  existing  sampling  systems 
are  regularly  inspected  and  continue  to 
function  as  designed.  The  new 
inspection  requirements  are  based  on 
similar  guidelines  found  in  ANSI/HPS 
Nl3. 1-1999.  Incorporating  updated 
requirements  into  Appendix  B,  Method 
114  ensures  that  key  components  of  the 
sampling  systems  are  inspected  at  least 
on  an  annual  basis  to  prevent 
degradation  of  sampling  systems. 

Significant  comments  on  the 
proposed  rule  are  discussed  in  the 
preamble  section  entitled  "Discussion  of 
Comments." 

D.  Expected  Cost  Impacts  Associated 
With  Today's  Action 

The  Agency  estimated  the  cost 
impacts  resulting  from  the  amendments 
to'40  CFR  part  61  subparts  H  and  I  being 
promulgated  today.  These  costs  derive 
from  (1)  Any  incremental  costs  to  new 
facilities  from  the  adoption  of  the  newer 
ANSI/HPS  N13.1-1999  standard  instead 
of  the  older  ANSI  N13.1-1969  standard; 
(2)  costs  incurred  by  existing  facihties 
undergoing  modification  from  the 
upgrading  of  their  sampling  systems; 
and  (3)  the  costs  incurred  by  facilities  to 
meet  additional  inspection 
requirements. 

In  general,  the  cost  for  new  facilities 
installing  a  sampling  system  compliant 
with  the  newer  ANSI/HPS  N13.1-1999 
standard  is  the  same  as  the  cost  of 
installing  a  system  compliant  with  the 
older  ANSI  N13.1-1969.  Therefore, 
although  DOE  estimates  that,  over  the 
next  5  years,  approximately  50  new 
sources  will  be  constructed,  these 
facilities  will  face  no  additional  costs 
associated  with  the  adoption  of  ANSI/ 


HPS  N13. 1-1999  as  required  in  today's 
amendments  (Docket  No.  A-94-60,  Item 
IV-G-^). 

For  those  facilities  undergoing 
modification,  there  will  be  a  cost 
associated  with  upgrading  their 
sampling  systems.  As  discussed  further 
in  Section  II.B.  of  this  preamble,  this 
cost  is  estimated  at  $100,000  per  source. 
The  Department  of  Defense  (DoD)  stated 
that  nearly  all  of  their  existing  sources 
and  probably  future  sources  will  result 
in  an  effective  dose  equivalent  below 
1%  of  the  standards  and  therefore  are 
not  subject  to  either  ANSI  standard 
(Docket  No.  A-94-60,  Item  IV-D-2). 
DOE  estimates  that  approximately  10 
existing  sources  over  the  next  five  years 
will  be  upgraded  to  meet  the  ANS/HPS 
N13.1-1999  standard  (Docket  No.  A- 
94-60,  Item  IV-D-40).  Assimiing  that 
these  10  sources  are  modified  evenly 
across  the  5  years,  then  the  armual  cost 
to  install  a  sampling  system  compliant 
with  the  newer  ANSI/HPS  N13.1-1999 
standard  will  be  2  x  $100,000  totaling 
$200,000  per  year. 

Appendix  B,  Method  114 — Test 
Methods  for  Measuring  Radionuclide 
Emissions  from  Stationary  Sources  has 
additional  inspection  requirements 
taken  directly  from  ANSI/HPS  N13.1- 
1999.  The  DOE  and  DoD  have  estimated 
that  a  total  of  approximately  510  sources 
will  be  affected  by  these  new  inspection 
requirements  at  some  point  during  the 
next  5  years  (500  existing  sources  plus 
the  10  sources  assumed  to  be  built) 
(Docket  No.  A-94-60.  Items  IV-D-39 
and  IV-D-40).  The  State  of  Washington 
estimated  that  there  would  be  a  one 
time  cost  of  approximately  $5,000  per 
source  to  implement  the  new  inspection 
requirement  and  an  annual  operational 
cost  of  $7,000  (Docket  No.  A-94-60, 
Item  IV-I>-41).  Therefore,  inspection 
costs  are  estimated  to  be  $2.55  million 
as  an  initial  investment  with  an 
additional  armual  operating  and 
maintenance  cost  of  $3.57  million. 

n.  Background 

A.  Regulatory  History 

On  October  31, 1989.  EPA 
promulgated  NESHAPs  under  Section 
112  of  the  Clean  Air  Act  to  control 
radionuclide  emissions  to  the  ambient 
airfrom  a  number  of  different  source 
categories  (54  FR  51654,  December  15, 
1989  (Docket  A-94-60,  Item  lI-A-1)). 
Subpart  H  of  40  CFR  part  61  defines 
facilities  owned  and  operated  by  the 
DOE  as  one  of  the  source  categories 
subject  to  a  NESHAP.  DOE  administers 
many  facilities,  including  govemment- 
owned/contractor-operated  facilities, 
across  the  country.  Some  facilities 
conduct  nuclear  energy  and  weapons 


research  and  development,  some  enrich 
uranium  and  produce  plutonium  for 
nuclear  weapons  and  reactors,  and  some 
process,  store  and  dispose  of  radioactive 
wastes.  As  DOE  facilities  mature  and 
complete  their  mission,  some  facilities 
are  now  faced  with  decontamination 
and  decommissioning. 

In  general,  certain  DOE  facilities 
handle  significant  amounts  of 
radioactive  material  and  can  emit 
radionuclides  into  the  air.  Some  of  the 
DOE  facilities  emitting  radionuclides 
are  on  large  sites  covering  hundreds  of 
square  miles  in  remote  locations.  Some 
of  the  smaller  facilities  resemble  typical 
industrial  facilities  and  are  located  in 
suburban  areas.  DOE  faciUties  emit  a 
wide  variety  of  radionuclides  in  various 
physical  and  chemical  states.  The 
purpose  of  subpart  H  is  to  limit 
radionuclide  emissions  (not  including 
radon)  from  the  stacks  and  vents  at  DOE 
facilities  so  that  no  member  of  the 
public  receives  an  effective  dose 
equivalent  of  more  than  10  mrem/vT. 

Subpart  I  sets  forth  the  NESHAP  for 
non-DOE  federal  facilities  (excluding 
NRC  licensees).  The  facilities  in  this 
category  can  emit  a  variety  of 
radionuclides.  These  radionuclides 
affect  individuals  by  inhalation, 
ingestion,  ground  deposition  and 
immersion  pathways.  The  purpose  of 
subpart  I  is  to  limit  radionuclide 
emissions,  including  iodine,  from  the 
stacks  and  vents  at  non-DOE  federal 
facilities  including  DoD  and  other 
federal  research  and  industrial  facilities 
so  that  no  member  of  the  pujjlic  receives 
an  effective  dose  equivalent  of  more 
than  10  mrem/yr.  and  so  that  no 
member  of  the  public  receives  an 
effective  dose  equivalent  of  more  than  3 
mrem/yr.  from  exposure  to  emissions  of 
iodine. 

Both  subparts  H  and  I  require 
emissions  sampling,  monitoring  and 
calculations  to  identify  compliance  with 
the  standard.  Section  61.93  of  subpart  H 
and  §61.107  of  subpart  I  require 
continuous  sampling  and  monitoring  of 
radionuclide  emissions  at  all  release 
points  that  have  a  potential  to  discharge 
radionuclides  into  the  ambient  air  in 
amounts  that  could  cause  an  effective 
dose  equivalent  in  excess  of  1%  of  the 
standard.  In  evaluating  the  potential  of 
a  release  point  to  discharge 
radionuclides  into  the  air.  the  estimated 
radionuclide  release  rates  shall  be  based 
on  the  discharge  of  the  effluent  stream 
that  would  result  if  all  pollution  control 
equipment  did  not  exist,  but  the 
facility's  operations  were  otherwise 
normal.  Subparts  H  and  I  currently 
incorporate  by  reference  ANSI  N13.1- 
1969.  "Guide  to  Sampling  Airborne 
Radioactive  Materials  in  Nuclear 
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Facilities'*  (Docket  A-94-60,  Item  II-D- 
1).  However,  in  1999,  the  American 
National  Standards  Institute  revised 
ANSI  N13.1-1969.  The  new  ANSI/HPS 
Nl  3.1-1999,  "Sampling  and  Monitoring 
Releases  of  Airborne  Radioactive 
Substances  from  the  Stacks  and  Ducts  of 
Nuclear  Facilities,"  was  published  as  a 
supplement  to  the  Health  Physics 
Journal  in  May  1999  (Docket  A-94-60. 
Item  Il-D-3). 

B.  Proposed  Rule 

A  proposed  amendment  to 
incorporate  ANSI/HPS  Nl 3. 1-1999  into 
subparts  H  and  I  was  published  in  the 
May  9.  2000,  Federal  Register  (65  FR 
29934)  (Docket  No.  A-94-60,  Item  III- 
A-3).  In  developing  the  proposal,  EPA 
reviewed  the  ANSI/HPS  N13. 1-1999 
standard,  conducted  a  comparative 
analysis  of  ANSI/HPS  Nl3. 1-1999  with 
ANSI  Nl 3. 1-1 969,  assessed  the 
compatibility  of  ANSI/HPS  N13. 1-1999 
with  subparts  H  and  I,  held  discussions 
with  DOE  and  members  of  the  ANSI 
work  group,  and  reviewed  and  analyzed 
ANSI/HPS  N13. 1-1999  supporting  ' 
materials.  Based  on  this  analysis,  EPA 
proposed  amendments  to  require  that 
ANSI/HPS  N13. 1-1999  be  used  for 
sampling  any  newly  constructed  source 
and  any  source  undergoing  a 
modification  that  would  result  in  an 
effective  dose  equivalent  to  any  member 
of  the  public  greater  than  1  %  of  the 
standard. 

The  comment  period  for  the  proposed 
amendment  initially  lasted  30  days 
(from  May  9,  2000  to  June  9,  2000).  EPA 
also  received  a  request  for  a  public 
hearing,  which  was  held  on  July  12, 
2000.  After  the  public  hearing,  the 
comment  period  was  extended  to 
August  14,  2000.  Upon  receiving 
another  request  for  an  extension  of  the 
comment  period,  EPA  extended  it  to 
October  6,  2000  (65  FR  21198)  (Docket 
No.  A-94-60,  Item  III-A-3).  All 
comments  were  received  before  October 
6,  2000,  and  were  reviewed,  analyzed 
and  fully  considered  in  developing  the 
final  amendment.  Detailed  responses  to 
comments  can  be  found  in  "Response  to 
Comments  Amendment  to  Radionuclide 
NESHAPs  (40  CFR  part  61),  Subpart  H 
and  Subpart  I"  (Docket  No.  A-94-60, 
Item  V-A-2). 

m.  Discussion  of  Comments 

Comments  concerning  the  proposed 
amendment  were  received  from  DOE, 
DoD,  members  of  the  ANSI  working 
group,  environmental  groups,  various 
state  departments  of  health  and 
enviroiunental  protection,  and  private 
citizens.  The  most  significant  issue 
raised  in  the  coimnents  was  EPA's 
proposal  to  "grandfather"  existing 


sources  (that  is,  not  require  upgrades  to 
existing  sampling  systems).  Aspects  of 
this  issue  addressed  in  the  comments 
include:  whether  upgrades  would  lead 
to  more  accurate  samples,  how  costs 
were  evaluated,  and  how  the  use  of 
ANSI/HPS  Nl  3.1-1999  might  affect 
unplanned  releases.  These  issues  are 
discussed  below. 

Several  commenters  raised  issues 
such  as  the  dose  limits  established  in 
Subparts  H  and  I,  and  aspects  of 
computer  modeling  used  to  estimate 
doses.  EPA  determined  that  these  issues 
do  not  relate  to  sampling  procedures  or 
systems  and,  thus,  are  outside  the  scope 
of  this  rulemaking. 

A.  Evaluation  of  Whether  Upgrades 
Would  Lead  to  More  Accurate  Samples 

To  address  the  issue  of  whether  to 
"grandfather"  existing  sources,  EPA 
conducted  an  analysis  of  the  ANSI/HPS 
N13. 1-1999  standard.  EPA  compared 
the  ANSI  Nl 3. 1-1 969  standard  with  the 
ANSI/HPS  N13. 1-1999  standard.  The 
significant  differences  between  the  two 
standards  are  that  the  ANSI/HPS  N13.1- 
1999  standard: 

1.  Does  not  include  the  requirements 
for  multiple  sampling  nozzles  and 
isokinetic  sampling; 

2.  Provides  performance  criteria  for 
selecting  between  sampling  locations,  as 
well  as  specifying  methods  for 
measuring  velocity  profdes; 

3.  Provides  information  on  where  to 
obtain  assistance  in  designing  sampling 
lines;  and 

4.  Describes  a  graded  approach  in  the 
sampling  efforts. 

EPA  concluded  that,  "In  practice, 
both  standards  will  result  in  sampling 
locations  at  the  same  spot.  For  either 
standard,  if  velocity  profiles  are  made 
and  a  imiform  concentration  of  particles 
measured,  there  would  be  no  difference 
in  the  required  sampling  location.  The 
only  difference  would  be  in  the  number 
of  sample  nozzles  specified.  The 
implications  to  past  and  future 
compliance  data  generated  at  DOE 
facilities  is  minor,  in  that  the  changes  in 
sampling  location  criteria  between  the 
two  standards  will  not  significantly 
change  the  representativeness  of  the 
sample  extracted."  (Docket  No.  A-94- 
60,  Item  II-A-3)  Therefore,  EPA 
concluded,  unless  any  field  data 
indicated  otherwise,  that  upgrading 
existing  sources  would  not  change  the 
representativeness  of  the  sample 
extracted.  However,  EPA  also  believed 
that  ANSI/HPS  N13.1-1999 
incorporates  significant  advances  in 
sampling  and  monitoring  methodology 
that  have  occurred  over  the  last  30  years 
and  that  its  performance-based 
approach  allows  greater  flexibility  while 


still  ensuring  representative  sampling. 
For  new  sources,  the  cost  of  installing 
systems  compliant  with  ANSI/HPS 
Nl 3. 1-1 999  are  likely  to  be  comparable 
to  the  cost  of  installing  systems 
compliant  with  ANSI  N13.1-1969  (refer 
to  section  B,  Cost  Information  to 
Upgrade  Existing  Sources  for  additional 
information).  For  these  reasons,  the 
Agency  determined  that  it  was  justified 
and  prudent  to  require  use  of  ANSI/HPS 
Nl 3. 1-1 999  for  new  and  modified 
sources. 

Comments  on  the  proposal,  including 
claims  that  regulatory  violations  or 
health  threats  might  result  firom  not 
upgrading  existing  stacks,  emphasized 
the  importance  of  accurately  assessing 
the  real  world  implications  of  changes 
to  sampling  systems.  Initially,  EPA  did 
not  have  actual  field  data  indicating 
whether  the  compliance  status  of  any 
existing  source  is  likely  to  be  changed 
by  the  adoption  of  the  requirement  of 
ANSI/HPS  N13.1-1999.  Therefore,  EPA 
solicited  field  data  pertaining  to  the 
comparative  performance  of  ANSI/HPS 
N13.1-1999.  EPA  requested  such  data 
and  information  from  the  chairperson  of 
the  ANSI  committee  that  developed  the 
new  sampling  standard  (Docket  No.  A- 
94-60,  Item  II-C-3),  members  of  the 
ANSI  committee,  DOE,  and  attendees  of 
the  July  12,  2000,  public  hearing 
(Docket  No.  A-94-60,  Item  IV-D-18). 

In  response  to  these  requests,  DOE 
provided  data  that  permitted  a  direct 
comparison  of  the  effect  of  using  ANSI 
N13. 1-1969  versus  ANSI/HPS  N13.1- 
1999  to  determine  compliance  at 
existing  sources.  The  DOE  sent  data 
from  Los  Alamos  National  Laboratory, 
the  Savannah  River  Site,  and  Rocky 
Flats  that  indicated  that  for  stacks 
retrofitted  with  a  shrouded  probe  as 
expected  by  ANSI/HPS  N13.1-1999, 
sampling  results  were  similar  to  those 
obtained  with  the  use  of  the  multiple 
nozzle  rake  (required  by  ANSI  N31.1- 
1969).  For  example,  DOE  described  the 
results  of  installing  single  point 
sampling  systems  on  over  40 
radionuclide  air  emission  sources  at  the 
Savannah  River  Site  as  follows: 

A  shrouded  probe  was  installed  on  these 
sources  as  part  of  upgrades  done  for 
operational  purposes.  Both  the  ANSI/HPS 
N13. 1-1999  suggested  inventory  method  and 
the  Appendix  D  to  40  CFR  61  method  have 
been  used  to  evaluate  the  potential  to  emit 
radionuclide  (PEDE).  Therefore,  they  allow 
for  direct  comparison  of  results  using  the 
ANSI  N13.1-1969  and  ANSI/HPS  N13.1- 
1999  methodologies.  The  actual  measured 
emissions  both  before  and  after  the  upgrade 
to  single  point  sampling  are  on  the  order  of 
0.00001  mrem/yr.  These  sources  are 
considered  major  sources  which  represent  a 
wide  range  and  number  of  DOE  sources 
across  its  facilities.  Based  on  these  41 
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sources,  during  normal  operations,  there  is 
no  noticeable  difference  in  the  before  and 
after  alpha  and  beta/gamma  data.  Therefore, 
the  installation  of  the  single  point  sampling 
systems  did  not  significantly  affect  the 
sample  results  and  would  not  significantly 
affect  compliance  with  Subpart  H."  (Docket 
No.  A-94-60.  Item  IV-D-22) 

Another  factor  EPA  considered  in 
determining  whether  to  grandfather 
existing  DOE  sources  was  an  evaluation 
of  recently  reported  radionuclide 
emission  data  from  DOE  facilities.  In 
accordance  with  40  CFR  61.94.  DOE 
demonstrates  compliance  with  the 
subpart  H  NESHAP  by  determining  the 
highest  effective  dose  equivalent  (EDE) 
to  any  member  of  the  public  at  any 
offsite  location  where  there  is  a 
residence,  school,  business,  or  office. 
All  DOE  facilities  subject  to  subpart  H 
must  annually  report  such  monitoring 
results.  Twenty-seven  DOE  facilities 
submitted  subpart  H  reports  to  EPA 
headquarters  for  the  year  2000  (these 
reports  are  located  in  Docket  No.  A-94- 
60.  check  the  Index  beginning  with 
section  V-B) .  None  of  the  reporting 
facilities  were  out  of  compliance.  Four 
of  these  facilities  (15%)  reported  an  EDE 
to  the  nearest  maximally  exposed 
individual  (MEI)  to  be  greater  than  1% 
of  the  10  mrem/yr  standard  while  23 
facilities  (85%)  reported  a  total  EDE  to 
the  nearest  MEI  to  be  less  than  10%  of 
the  10  mrem/yr  standard.  Note  that  the 
highest  EDE  came  fi'om  DOE's  Fernald 
facility.  Releases  from  this  facility  were 
measured  at  1  mrem/yr.  primarily  due 
to  removal  or  processing  of  a  large 
volume  of  thorium-bearing  waste  pit 
material  for  shipment  and  off-site 
disposal.^ 

To  further  understand  the  compliance 
and  public  health  implications  of 
upgrading  (or  not  upgrading)  existing 
sampling  systems,  EPA  examined  the 
Hanford  facility  2000  report  (Docket  No. 
A-94-60.  Item  V-B-2).  EPA  picked 
Hanford  for  this  particular  analysis 
because  it  is  one  of  DOE's  largest 
facilities.  The  report  noted  that  there 
were  26  major  sources  at  the  Hanford 
site  (a  source  is  designated  as  major 
when  its  potential  maximum  emissions 
after  all  treatment  controls  have  been 
hypothetically  removed  can  cause  the 
highest  potential  exposure  to  be  greater 
than  0.1  mrem/yr  EDE).  The  reported 
EDE  for  the  MEI  ranged  from  7.4  x  10  "  '^ 
to  4.5  X  10-2  mrem/yr.  Ciurently, 
estimated  doses  from  emissions 
sampled  under  ANSI  N13.1-1969  at 


Hanford  are  ten  to  thousands  of  times 
lower  than  EPA's  dose  limits.  Therefore, 
upgrading  the  existing  sampling  systems 
to  comply  with  ANSI/HPS  N13.1-1999 
would  result  in  detection  of  releases 
exceeding  EPA's  standards  only  if  actual 
emissions  were  orders  of  magnitude 
higher  than  those  found  by  current 
systems.  Available  data  provide  no  basis 
to  conclude  that,  in  general,  there  would 
be  any  measurable  difference  in 
detected  emissions  using  ANSI/HPS 
N13.1-1999  as  opposed  to  ANSI  N13.1- 
1969.  These  reported  doses  confirm 
EPA's  conclusion  reached  during  the 
proposal  development  that  there  are 
likely  no  detrimental  impacts  on 
regulatory  complianqe  of  EKDE  facilities 
or  public  health  from  allowing  existing 
sampling  systems  to  remain  in 
operation. 

B.  Cost  Information  To  Upgrade  Existing 
Sources 

Another  significant  factor  that  EPA 
considered  in  determining  whether  to 
require  all  facilities  to  meet  the 
requirements  of  ANSI/HPS  N13.1-1999 
was  the  cost  associated  with  such  an 
effort.  EPA  received  cost  estimates  from 
both  DOE  and  the  ANSI  work  group 
(Docket  No.  A-94-60,  Items  IV-D-7  and 
IV-D-3).  The  estimated  cost  to  upgrade 
an  existing  system  ranged  from  $65,000 
to  $2.5  million  per  sampling  system. 
Because  of  the  widely  divergent  cost 
estimates,  EPA  commissioned  a  third 
party  expert  to  conduct  an  independent 
analysis  of  the  expected  cost  of 
upgrades  that  would  be  necessary  to 
meet  ANSI/HPS  Nl 3. 1-1 999.  EPA 
contacted  Andersen  Instruments,  Inc.,  a 
well-established  company  responsible 
for  the  design,  construction  and 
placement  of  the  shrouded  probe  at 
several  DOE  facilities,  to  determine  the 
cost  of  upgrading  existing  sampling 
systems  to  meet  the  ANSI/HPS  N13.1- 
1999  standard.2  jhe  following  statement 
was  presented  to  EPA  by  Andersen 
Instruments,  Inc.: 

"Any  existing  sampling  system  even 
though  it  meets  the  multi-point  criteria  of 
U.S.  EPA  Method  1  and  Appendix  A  of 
ANSI/HPS  N13. 1-1999  must,  at  a  minimum, 
conduct  the  single-point  sampling 
qualification  testing  [finding  a  suitable 
location  for  placement  of  the  shrouded 
probe).  Andersen  Instruments  feels  this  task 
can  be  accomplished  at  a  cost  of  S5,000  per 
stack.  Since  May  1996,  over  45  sources  have 
been  upgraded  from  the  ANSI  type  isokinetic 
sample  probe  to  a  single  point  sampling 
probe  utilizing  the  shrouded  probe 
technology.  The  actual  cost  for  installing  a 


shrouded  probe  and  a  simple  sample  box 
with  manual  flow  control  was  SIOO.OOO  per 
source.  Andersen  Instruments  feels  this  cost 
is  accurate  if  this  cost  includes  labor, 
engineering  and  hardware."  (Docket  No.  A- 
94-60.  Item  IV-C-2) 

If  the  Agency  were  to  require  the 
approximately  500  existing  DOE  and 
DoD  sources  (see  Section  I.D.  of  this 
preamble)  to  upgrade  to  the  newer 
ANSI/HPS  Nl 3.1-1999  standard,  these 
costs  would  be  approximately  $50 
million.  Given  that  EPA's  analysis 
demonstrates  that,  in  general,  there 
would  not  be  any  measurable  difference 
in  detected  emissions  using  ANSI/HPS 
N13. 1-1999  rather  than  ANSI  N13.1- 
1969,  EPA  concludes  that  the  expected 
benefit  of  requiring  use  of  ANSI/HPS 
Nl  3. 1-1999  at  all  existing  sources  does 
not  justify  the  resource  expenditures 
that  would  be  required  to  effect  this 
change. 

C.  Accidental  Releases 

The  emissions  limitations  in  subparts 
H  and  I  apply  to  all  releases,  whether 
incident  to  normal  operations  or 
accidental.  Therefore,  EPA  examined 
whether  certain  facets  of  ANSI/HPS 
N13. 1-1999  could  help  prevent  or 
reduce  accidental  releases  of 
radioactivity  from  regulated  facilities.  A 
number  of  commenters  suggested  that 
application  of  ANSI/HPS  Nl3. 1-1999 
could  result  in  fewer  accidental  or 
unplaimed  releases  of  radionuclides. 
Oftentimes,  accidental  releases  bypass 
control  equipment,  as  a  result, 
emissions  may  have  particles  sizes 
associated  with  the  aerosol  upstream  of 
the  control  equipment,  rather  than  that 
typically  encountered  downstream  of 
control  equipment.  These  larger 
particles  can  often  be  sampled  more 
effectively  using  the  shrouded  probes 
encouraged  by  ANSI/HPS  N13. 1-1999. 
For  these  reasons,  EPA  evaluated  the 
potential  effects  of  accidental  releases 
when  using  ANSI/HPS  N13. 1-1999. 

To  begin.  EPA  sought  to  characterize 
unplanned  releases.  There  were  37 
implanned  releases  reported  in  the 
subpart  H  reports  from  1994-1997  and 
1999.  The  average  dose  resulting  from 
these  accidental  releases  was  0.034 
mrem/yr.3  Nineteen  (51%)  unplaimed 
releases  were  attributed  to  human  error. 
Nine  (24%)  unplanned  releases  were 
considered  a  result  of  poor  inspections. 
Two  (5%)  implanned  releases  occurred 
outside  of  the  stack  and  seven  (19%) 


'  The  waste  pit  area  contains  approximately  1 
million  tons  of  radioactive  waste  from  Femald's 
uranium  production  operations.  Most  production- 
era  processing  involved  extracting  uranium  from 
ores,  resulting  in  waste  with  elevated  levels  of 
thorium,  radium,  and  residual  uranium. 


2  Following  the  guidance  in  ANSI/HPS  N13.1- 
1999,  the  expected  method  for  obtaining  a 
representative  sample  is  the  use  of  a  properly 
placed  shrouded  probe  in  place  of  a  multi-point 
sampling  system. 


'Only  1  unplanned  release  resulted  in  the  dose 
being  greater  than  10%  of  the  standard  bul  not 
exceeding  the  standard.  This  was  a  tritium  rslease 
that  occurred  at  the  Savannah  River  Site  in  1995 
Current  regulation  cites  methods  for  sampling 
tritium  in  the  non-particulate  form  that  are  the  samp 
as  discussed  in  ANSIVHPS  N13. 1-1999 
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unplanned  releases  were  not  sufficiently 
described  for  classification  (due  to  the 
withholding  of  sensitive  infonnation). 

EPA  concluded  that  utilizing  ANSI/ 
HPS  N13. 1-1999  rather  than  ANSI 
Nl 3. 1-1 969  would  not  have  reduced  the 
occurrence  of  accidental  releases  due  to 
human  error,  nor  would  it  have  affected 
releases  occurring  outside  the  stack. 
Furthermore,  doses  fi-om  unplanned 
releases  were  so  low  (on  average,  almost 
1000  times  lower  than  the  applicable 
standard)  that  even  significant  increases 
in  sampled  emissions,  if  found,  would 
have  had  minimal  public  health  impact 
and  would  have  been  unlikely  to  affect 
radionuclide  NESHAPs  compliance. 

EPA  determined,  however,  that  24% 
of  unplanned  releases  may  not  have 
occxured  if  more  stringent  inspection 
requirements,  such  as  those  in  ANSI/ 
HPS  N 13. 1-1 999,  were  required  by 
subparts  H  and  I.  Properly  functioning 
sampling  systems — as  ensured  by 
regular,  rigorous  inspections — can 
provide  an  early  indication  of  an 
otherwise  unapparent  failure  of 
emissions  control  equipment  or  other 
conditions  contributing  to  unplanned 
releases.  EPA  therefore  imposed  only 
those  provisions  of  ANSI/HPS  N13.1- 
1999  affecting  inspections,  but 
determined  that  other  aspects  of  ANSI/ 
HPS  Nl 3. 1-1 999  would  not  affect  these 
kinds  of  unplanned  releases.  To 
implement  these  inspection 
requirements  as  part  of  subparts  H  and 
I,  EPA  has  amended  the  Quality 
Assurance  Methods  in  Appendix  B, 
Method  114— Test  Methods  for 
Measuring  Radionuclides  Emissions 
from  Stationary  Sources  to  include  a 
table  that  specifies  when  each 
component  of  the  sampling  system  must 
be  inspected.  This  table  is  based  on  a 
similar  table  found  in  ANSI/HPS  N13.1- 
1999. 

IV.  Conclusion 

EPA  determines  that  any  potential 
improvement  in  sampling  from  existing 
sources  subject  to  40  CFR  part  61 , 
subparts  H  and  I,  when  viewed  against 
the  substantial  cost  of  upgrading  all 
existing  sources  to  meet  ANSI/HPS 
Nl3. 1-1999,  does  not  justify  imposing 
such  an  expenditure  across  the  entire 
Federal  complex.  EPA  acknowledges, 
however,  that  application  of  ANSI/HPS 
N13.1-1999  to  certain  existing  DOE 
sources  may  result  in  a  cost-effective  net 
environmental  benefit.  In  those 
instances,  EPA  encourages  DOE  to  make 
the  necessary  changes  to  further  ensiue 
protection  of  human  health  and  the 
environment.  To  promote  such  changes, 
EPA  plans  to  pursue  a  Memorandum  of 
Understanding  with  DOE  that  would  aid 
in  identifying  sources  that  should  be 


upgraded  to  meet  the  ANSI/HPS  N13.1- 
1999  standard.  Moreover,  EPA  has 
concluded  that  application  of  more 
stringent  inspection  requirements,  as  set 
forth  in  ANSI/HPS  Nl3. 1-1999,  could 
potentially  result  in  a  significant 
decrease  in  unplanned  releases  of 
radionuclides  to  the  air.  Therefore,  EPA 
is  amending  Appendix  B  of  subparts  H 
and  I  to  incorporate  such  improved 
inspection  requirements. 

To  conclude,  the  final  amendment  to 
subpart  H  and  subpart  I  requires  the  use 
of  the  ANSI/HPS  N13.1-1999  standard 
for  new  sources  as  defined  in  subpart  A, 
including  any  modified  sources  that 
require  continuous  monitoring.  For 
existing  sources,  ANSI/HPS  N13.1-1999 
can  be  used  as  a  pre-approved 
alternative  methodology  as  defined  in 
Section  61.93  of  subpart  H  and  Section 
61.107  of  subpart  I.  The  final  rule  also 
includes  more  stringent  inspection 
requirements  for  ANSI  Nl 3. 1-1 969 
systems  in  40  CFR  part  61  Appendix  B, 
Method  114— Test  Methods  for 
Measuring  Radionuclide  Emissions  from 
Stationary  Sources  (both  subparts  H  and 
I  require  implementing  the  Quality 
Assurance  Methods  in  Appendix  B, 
Method  114  when  conducting  a  quality 
assurance  assessment).  These 
requirements  will  ensure  that  existing 
sampling  systems,  where  continuous 
monitoring  is  required,  are  regularly 
inspected  and  continue  to  function  as 
designed. 

V.  Regulatory  Analyses 

A.  Regulatory  Flexibility  Analysis 

EPA  has  determined  that  it  is  not 
necessary  to  prepare  a  regulatory 
flexibility  analysis  in  connection  with 
this  final  rule.  EPA  has  also  determined 
that  this  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  For  piuposes 
of  assessing  the  impact  of  today's  rule 
on  small  entities,  small  entities  are 
defined  as;  (1)  A  small  business  that 
meets  the  Small  Business 
Administration  size  standards;  (2)  a 
small  governmental  jurisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  or  (3)  a 
small  organization  that  is  any  not-for- 
profit  enterprise  that  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

EPA  has  concluded  that  this  action 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  This  final  rule  only  imposes 
requirements  on  DOE  facilities  emitting 
specific  radionuclides  and  non  DOE 
federal  facilities.  This  rule  will  not 


impose  any  requirements  on  small 
entities. 

B.  Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local 
and  tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
result  in  expenditiues  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  $100  million 
or  more  in  any  one  year.  Before 
promulgating  an  EPA  rule  for  which  a 
written  statement  is  needed,  section  205 
of  the  UMRA  generally  requires  EPA  to 
identify  and  consider  a  reasorrable 
number  of  regulatory  alternatives  and 
adopt  the  least  costly,  most  cost- 
effective  or  least  burdensome  cdtemative 
that  achieves  the  objectives  of  the  rule. 
The  provisions  of  section  205  do  not 
apply  when  they  are  inconsistent  with 
applicable  law.  Moreover,  section  205 
allows  EPA  to  adopt  an  alternative  other 
than  the  least  costly,  most  cost-effective 
or  least  burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
govenunents,  including  tribal 
governments,  it  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  govenunents,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  EPA  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
regulatory  requirements.  Today's  action 
contains  no  Federal  mandates  (under 
the  regulatory  provisions  of  Title  II  of 
UMRA)  for  State,  local  or  tribal 
governments  or  the  private  sector.  The 
rule  imposes  no  enforceable  duty  on  any 
State,  local  or  tribal  governments  or  the 
private  sector;  this  amendment  applies 
only  to  facilities  owned  or  operated  by 
DOE  and  non-DOE  federal  facilities. 

C.  Paperwork  Reduction  Act 

This  action  does  not  impose  any  new 
information  collection  burden.  The 
purpose  of  this  amendment  is  to  place 
in  an  existing  regulation,  new  sampling 
and  monitoring  procedures.  Thus  ihis 
action  will  not  impose  any  new 
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information  collection  biuden.  The 
Office  of  Management  and  Budget 
(OMB)  has  previously  approved  the 
information  collection  requirements 
contained  in  the  existing  regulations  (40 
CFR  part  61,  Subparts  B,  H,  I,  K,  R,  T, 
W)  imder  the  provisions  of  the 
Paperwork  Reduction  Act,  44  U.S.C. 
3501  et  seq.,  and  has  assigned  OMB 
control  niunber  2060-0191  (EPA  ICR 
No.  1101.11). 

Copies  of  the  ICR  document  may  be 
obtained  from  Susan  Auby,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460,  by  e- 
mail  at  auby.susan@epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.epa.gov/icr.  Please  include  the 
ICR  and/or  OMB  number  in  any 
correspondence. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  infonnation. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  nmnber.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15. 

D.  Executive  Order  12866— Regulatory 
Planning  and  Review 

Under  Executive  Order  12866,  58  FR 
51736  (October  4, 1993),  EPA  must 
determine  whether  a  regulation  is 
"significant"  and  therefore  subject  to 
review  by  the  Office  of  Management  and 
Budget.  The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the  economy 
of  $100  million  or  more  or  adversely  affect 
in  a  material  way  the  economy,  a  sector  of 
the  economy,  productivity,  competition,  jobs, 
the  environment,  public  health  or  safety,  or 


State,  local,  or  tribal  governments  or 
communities; 

(2)  create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken  or 
planned  by  another  agency; 

(3)  materially  alter  the  budgetary  impact  of 
entitlements,  grants,  user  fees,  or  loan 
programs  or  the  rights  and  obligations  of 
recipients  thereof;  or 

(4)  raise  novel  legal  or  policy  issues  arising 
out  of  legal  mandates,  the  President's 
priorities,  or  the  principles  set  forth  in  the 
Executive  Order. 

It  has  been  determined  that  this  rule 
is  not  a  "significant  regulatory  action" 
under  the  terms  of  Executive  Order 
12866  and  is  therefore  not  subject  to 
OMB  review. 

E.  Executive  Order  13045 — Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045  applies  to  any 
rule  that:  (1)  Is  determined  to  be 
"economically  significant"  as  defined 
under  Executive  Order  12866,  and  (2) 
concerns  an  environmental  health  or 
safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  plaimed  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

EPA  determines  that  this  rule  is  not 
subject  to  Executive  Order  13045.  As 
described  above,  this  action  does  not 
constitute  an  economically  significant 
rule  as  defined  by  Executive  Order 
12866.  Further,  EPA  determines  that  the 
matter  addressed  in  this  rule,  i.e., 
whether  to  apply  ANSI/HPS  N13.1- 
1999  as  the  sampling  and  monitoring 
standard  for  Federal  radionuclide 
existing  sources,  does  not  involve  a 
decision  on  environmental  health  or 
safety  risks  that  may  disproportionately 
affect  children. 

F.  Executive  Order  13132— Federalism 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255;  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  are  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. " 


This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverrunent,  as  specified  in 
Executive  Order  13132.  This 
amendment  applies  only  to  facilities 
owned  or  operated  by  DOE  and  non- 
DOE  federal  facilities.  Thus,  Executive 
Order  13132  does  not  apply  to  this  rule. 

G.  Executive  Order  13175 — Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  65  FR 
67249  (November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications." 

This  final  rule  does  not  have  tribal 
implications,  as  specified  in  Executive 
Order  13175.  No  tribal  governments  are 
directly  regulated  by  this  regulator^' 
action  and  the  nature  of  these 
amendments  will  impose  no  substantial 
direct  effects  on  one  or  more  Indian 
tribes.  This  rule  does  not  affect  the 
emission  limits  of  any  facility,  nor  will 
it  have  any  impact  on  facility  emissions, 
and  therefore  will  have  no  impact  on 
populations  near  any  regulated  facility. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

H.  The  National  Technology  Transfer 
and  Advancement  Act  of  1995  (NTTAA) 

As  noted  in  the  proposed  rule. 
Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113,  Section  12  (d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodies.  The  NTTAA  directs  EPA  to 
provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
rulemaking  is  intended  to  increase  the 
use  of  the  ANSI/HPS  N13.1-1999,  a 
consensus  standard  developed  by  the 
American  National  Standards  Institute 
(ANSI)  Working  Group.  Thus,  it  is 
consistent  with  the  goals  of  the  NTTAA. 
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The  American  National  Standards 
Institute  (ANSI)  has  served  as 
administrator  and  coordinator  of  the 
United  States  private  sector  voluntary 
standardization  system  for  80  years,  by 
promoting  and  facilitating  voluntary 
consensus  standards  and  conformity 
assessment  systems  and  by  promoting 
their  integrity. 

I.  Executive  Order  1321 1 — Energy 
Effects 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  that  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

/.  Congressional  Review  Act  (CRAj 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2).  This  rule 
will  be  effective  30  days  after  date  of 
publication  in  the  Federal  Register. 

List  of  Subjects  in  40  CFR  Part  61 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference.  Radon,  Radionuclides, 
Reporting  and  recordkeeping 
requirements. 

Dated:  August  22.  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  the  Environmental  Protection 
Agency  amends  40  CFR  Part  61  as 
follows:  I 

PART  61— [AMENDED] 

1.  The  authority  citation  for  40  CFR 
part  61  continues  to  read  as  follows: 

Authorit^C  42  U.S.C.  7401.  7412.  7414, 
7416,  7601,  and  7602. 

Subpart  A— {Amended] 

2.  Section  61.18  is  amended  by 
revising  the  introductory  text, 


paragraphs  (a)  introductory  text,  (c),  and 
(d)  introductory  text  to  read  as  follows: 

§  61 .1 8    Incorporations  by  reference. 

The  materials  listed  below  are 
incorporated  by  reference  in  the 
corresponding  sections  noted.  These 
incorporations  by  reference  were 
approved  by  the  Director  of  the  Federal 
Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  These 
materials  are  incorporated  as  they  exist 
on  the  date  of  the  approval,  and  a  notice 
of  any  change  in  these  materials  will  be 
published  in  the  Federal  Register.  The 
materials  are  available  for  inspection  at 
the  corresponding  address  noted  below, 
and  at  the  Office  of  the  Federal  Register, 
800  North  Capitol  Street,  NW,  Suite  700, 
Washington,  DC  and  the  Library  (MD- 
35),  or  at  U.S.  EPA's  Air  Docket  at  1200 
Pennsylvania  Avenue,  NW,  Washington, 
DC  20460. 

(a)  The  following  materials  are 
available  for  purchase  from  at  least  one 
of  the  following  addresses:  American 
Society  for  Testing  and  Materials 
(ASTM)  International,  100  Barr  Harbor 
Drive,  P.O.  Box  C700,  West 
Conshohocken,  PA,  19428-2959;  or 
University  Microfilms  International,  300 
North  Zeeb  Road,  Ann  Arbor,  MI  48106. 
***** 

(c)  The  following  material  is  available 
for  purchase  from  the  American 
National  Standards  Institute,  25  West 
43rd  Street,  4th  Floor,  New  York,  New 
York  10036. 

(1)  ANSI  N13. 1-1969,  "Guide  to 
Sampling  Airborne  Radioactive 
Materials  in  Nuclear  Facilities."  IBR 
approved  for  61.93{b)(2)(ii}  and 
61.107{b)(2)(ii). 

(2)  ANSI/HPS  N13.1-1999  "Sampling 
and  Monitoring  Releases  of  Airborne 
Radioactive  Substances  from  the  Stacks 
and  Ducts  of  Nuclear  Facilities,"  IBR 
approved  [insert  date  30  days  after  date 
of  publication  in  Federal  Register]  for 
§§  61.93(c);  61.107(d)  and  Method  114, 
paragraph  2.1  of  Appendix  B  to  40  CFR 
part  61. 

(d)  The  following  material  is  available 
from  the  Superintendent  of  Documents, 
U.S.  Government  Printing  Office, 
Washington,  DC  20402-9325,  telephone 
(202)  512-1800  or  outside  of 
Washington,  DC  area:  1-866-512-1800. 


Subpart  H — [Amended] 

3.  Section  61.93  is  amended  by 
revising  paragraph  fb)  introductory  text, 
(b)(l)(i),(b)(l)(ii),(b)(2)(i).andby 
adding  paragraphs  (c),  (d),  (e),  (f)  and  (g) 
to  read  as  follows: 


§  61 .93    Emission  monitoring  and  test 
procedures. 

***** 

(b)  Radionuclides  emission  rates  from 
existing  point  sources  (stacks  or  vents) 
shall  be  measured  in  accordance  with 
the  following  requirements  or  with  the 
requirements  of  paragraph  (c)  of  this 
section,  or  other  procedures  for  which 
EPA  has  granted  prior  approval: 

(1)  *  *  * 

(i)  Reference  Method  2  of  appendix  A 
to  part  60  of  this  chapter  shall  be  used 
to  determine  velocity  and  volumetric 
flow  rates  for  stacks  and  large  vents. 

(ii)  Reference  Method  2A  of  appendix 
A  to  part  60  of  this  chapter  shall  be  used 
to  measiu^e  flow  rates  through  pipes  and 
small  vents. 
***** 

(2)  *    *    * 

(i)  Reference  Method  1  of  appendix  A 
to  part  60  of  this  chapter  shall  be  used 
to  select  monitoring  or  sampling  sites. 

***** 

(c)  Radionuclide  emission  rates  from 
new  point  sources  (stacks  or  vents)  as 
defined  in  subpart  A  shall  be  measured 
in  accordance  with  the  following 
requirements,  or  other  procedures  for 
which  EPA  has  granted  prior  approval: 

(1)  Effluent  flow  rate  measurements 
shall  be  made  using  the  following 
methods: 

(i)  ANSI/HPS  N13. 1-1999  "Sampling 
and  Monitoring  Releases  of  Airborne 
Radioactive  Substances  from  the  Stacks 
and  Ducts  of  Nuclear  Facilities' 
(incorporated  by  reference — see  §  61.18) 
shall  be  used  to  determine  velocity  and 
volumetric  flow  rates  for  stacks  and 
large  vents. 

(ii)  ANSI/HPS  Nl 3. 1-1 999  shall  be 
used  to  measure  flow  rates  through 
pipes  and  small  vents. 

(iii)  The  frequency  of  the  flow  rate 
measurements  shall  depend  upon 
variability  of  the  effluent  flow  rate.  For 
variable  flow  rates,  continuous  or 
frequent  flow  rate  measurements  shall 
be  made.  For  relatively  constant  flow 
rates  only  periodic  measurements  are 
necessary. 

(2)  Radionuclide  shall  be  directly 
monitored  or  extracted,  collected  and 
measured  using  the  following  methods: 

(i)  ANSI/HPS  N13.1-1999  shall  be 
used  to  select  monitoring  or  sampling 
sites. 

(ii)  The  effluent  stream  shall  be 
directly  monitored  continuously  with 
an  in-line  detector  or  representative 
samples  of  the  effluent  stream  shall  be 
withdrawn  continuously  from  the 
sampling  site  following  the  guidance 
presented  in  ANSI/HPS  N13.1-1999. 
The  requirements  for  continuous 
sampling  are  applicable  to  batch 
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processes  when  the  unit  is  in  operation. 
Periodic  sampling  (grab  samples)  may 
be  used  only  with  EPA's  prior  approval. 
Such  approval  may  be  granted  in  cases 
where  continuous  sampling  is  not 
practical  and  radionuclide  emission 
rates  are  relatively  constant.  In  such 
cases,  grab  samples  shall  be  collected 
with  sufficient  frequency  so  as  to 
provide  a  representative  sample  of  the 
emissions. 

(iii)  Radionuclides  shall  be  collected 
and  measiued  using  procedures  based 
on  the  principles  of  measurement 
described  in  appendix  B,  Method  114  of 
this  part.  Use  of  methods  based  on 
principles  of  measuremeiit  different 
from  those  described  in  appendix  B, 
Method  114  of  this  part  must  have  prior 
approval  from  the  Administrator.  EPA 
reserves  the  right  to  approve 
measurement  procedures. 

(iv)  A  quality  assurance  program  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
ANSI/HPS  N13.1-1999. 

(d)  When  it  is  impractical  to  measure 
the  effluent  flow  rate  at  a  source  in 
accordance  with  the  requirements  of 
paragraph  (b)(1)  or  (c)  of  this  section  or 
to  monitor  or  sample  an  effluent  stream 
at  a  source  in  accordance  with  the  site 
selection  and  sample  extraction 
requirements  of  paragraph  (b)(2)  or  (c)  of 
this  section,  the  facility  owner  or 
operator  may  use  alternative  effluent 
flow  rate  measuiement  procedures  or 
site  selection  and  sample  extraction 
procedures  provided  that: 

(1)  It  can  be  shown  that  the 
requirements  of  paragraph  (b)(1)  or  (2) 
or  (c)  of  this  section  are  impractical  for 
the  effluent  stream. 

(2)  The  alternative  procedure  will  not 
significantly  underestimate  the 
emissions. 

(3)  The  alternative  procedure  is  fully 
docvunented. 

(4)  The  owner  or  operator  has 
received  prior  approval  from  EPA. 

(e)  Radionuclide  emission 
measurements  in  conformance  with  the 
requirements  of  paragraph  (b)  or  (c)  of 
this  section  shall  be  made  at  all  release 
points  that  have  a  potential  to  discharge 
radionuclides  into  the  air  in  quantities 
that  could  cause  an  effective  dose 
equivalent  in  excess  of  1%  of  the 
standard.  All  radionuclides  that  could 
contribute  greater  than  10%  of  the 
potential  effective  dose  equivalent  for  a 
release  point  shall  be  measured.  With 
prior  EPA  approval,  DOE  may 
determine  these  emissions  through 
alternative  procedures.  For  other  release 
points  that  have  a  potential  to  release 
radionuclides  into  the  air,  periodic 
confirmatory  measurements  shall  be 
made  to  verify  the  low  emissions. 


(f)  To  determine  whether  a  release 
point  is  subject  to  the  emission 
measurement  requirements  of  paragraph 
(b)  or  (c)  of  this  section,  it  is  necessary 
to  evaluate  the  potential  for 
radionuclide  emissions  for  that  release 
point.  In  evaluating  the  potential  of  a 
release  point  to  discharge  radionuclides 
into  the  air  for  the  piu-poses  of  this 
section,  the  estimated  radionuclide 
release  rates  shall  be  based  on  the 
discharge  of  the  effluent  stream  that 
would  result  if  all  pollution  control 
equipment  did  not  exist,  but  the 
facilities  operations  were  otherwise 
normal. 

(g)  Environmental  measurements  of 
radionuclide  air  concentrations  at 
critical  receptor  locations  may  be  used 
as  an  alternative  to  air  dispersion 
calculations  in  demonstrating 
compliance  with  the  standard  if  the 
owner  or  operator  meets  the  following 
criteria: 

(1)  The  air  at  the  point  of 
measurement  shall  be  continuously 
sampled  for  collection  of  radionuclides. 

(2)  Those  radionuclides  released  from 
the  facility  that  are  the  major 
contributors  to  the  effective  dose 
equivalent  must  be  collected  and 
measured  as  part  of  the  environmental 
measurement  program. 

(3)  Radionuclide  concentrations  that 
would  cause  an  effective  dose 
equivalent  of  10%  of  the  standard  shall 
be  readily  detectable  and 
distinguishable  from  background. 

(4)  Net  measured  radionuclide 
concentrations  shall  be  compared  to  the 
concentration  levels  in  Table  2 
appendix  E  of  this  part  to  determine 
compliance  with  the  standard.  In  the 
case  of  multiple  radionuclides  being 
released  from  a  facility,  compliance 
shall  be  demonstrated  if  the  value  for  all 
radionuclides  is  less  than  the 
concentration  level  in  Table  2  of 
appendix  E  of  this  part,  and  the  sum  of 
the  fractions  that  result  when  each 
measured  concentration  value  is 
divided  by  the  value  in  Table  2  of 
appendix  E  of  this  part  for  each 
radionuclide  is  less  than  1. 

(5)  A  quality  assurance  program  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
appendix  B,  Method  114  of  this  part. 

(6)  Use  of  environmental 
measiurements  to  demonstrate 
compliance  with  the  standard  is  subject 
to  prior  approval  of  EPA.  Applications 
for  approval  shall  include  a  detailed 
description  of  the  sampling  and 
analytical  methodology  and  show  how 
the  above  criteria  will  be  met. 


Sutipart  I — [Amended] 

4.  Section  61.107  is  amended  by 
revising  paragraphs  (b)  introductor\' 
text.  (b)(l)(i),  (b)(l)(ii),  (b)(2)(i).  and  by 
adding  paragraphs  (d),  (e),  (f).  (g).  and 
(h)  to  read  as  follows: 

§61.107    Emission  determination. 

***** 

(b)  Radionuclide  emission  rates  from 
existing  point  soiuxes  (stacks  or  vents) 
shall  be  measured  in  accordance  with 
the  following  requirements  or  within 
the  requirements  of  paragraph  (d)  of  this 
section,  or  other  procedures  for  which 
EPA  has  granted  prior  approval: 

(D*   *   * 

(i)  Reference  Method  2  of  appendix  A 
to  part  60  of  this  chapter  shall  be  used 
to  determine  velocity  and  volumetric 
flow  rates  for  stacks  and  large  vents. 

(ii)  Reference  Method  2A  of  appendix 
A  to  part  60  of  this  chapter  shall  be  used 
to  measiue  flow  rates  through  pipes  and 
small  vents. 
***** 

(2)*    •    * 

(i)  Reference  Method  1  of  appendix  A 
part  60  of  this  chapter  shall  be  used  to 
select  monitoring  or  sampling  sites. 

***** 

(d)  Radionuclide  emission  rates  from 
new  point  sources  (stacks  or  vents)  as 
defined  in  subpart  A  shall  be  measured 
in  accordance  with  the  following 
requirements,  or  other  procedures  for 
which  EPA  has  granted  prior  approval: 

(1)  Effluent  flow  rate  measurements 
shall  be  made  using  the  following 
methods: 

(i)  ANSI/HPS  N13. 1-1999  "Sampling 
and  Monitoring  Releases  of  Airborne 
Radioactive  Substances  from  the  Stacks 
and  Ducts  of  Nuclear  Facilities" 
(incorporated  by  reference — see  §61.18) 
shall  be  used  to  determine  velocity  and 
volumetric  flow  rates  for  stacks  and 
large  vents. 

(ii)  ANSI/HPS  N13. 1-1999  shall  be 
used  to  measure  flow  rates  through 
pipes  and  small  vents. 

(iii)  The  frequency  of  the  flow  rate 
measurements  shall  depend  upon 
variability  of  the  effluent  flow  rate.  For 
variable  flow  rates,  continuous  or 
frequent  flow  rate  measurements  shall 
be  made.  For  relatively  constant  flow 
rates  only  periodic  measurements  are 

necessary. 

(2)  Radionuclide  shall  be  directly 
monitored  or  extracted,  collected  and 
measured  using  the  following  methods: 

(i)  ANSI/HPS  N13.1-1999  shall  be 
used  to  select  monitoring  or  sampling 
sites. 

(ii)  The  effluent  stream  shall  be 
directly  monitored  continuously  with 
an  in-line  detector  or  representative 
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samples  of  the  effluent  stream  shall  be 
withdrawn  continuously  from  the 
sampling  site  following  the  guidance 
presented  in  ANSI/HPS  N13. 1-1999. 
The  requirements  for  continuous 
sampling  are  applicable  to  batch 
processes  when  the  unit  is  in  operation. 
Periodic  sampling  (grab  samples)  may 
be  used  only  with  EPA's  prior  approval. 
Such  approval  may  be  granted  in  cases 
where  continuous  sampling  is  not 
practical  and  radionuclide  emission 
rates  are  relatively  constant.  In  such 
cases,  grab  samples  shall  be  collected 
with  sufficient  frequency  so  as  to 
provide  a  representative  sample  of  the 
emissions. 

(iii)  Radionuclides  shall  be  collected 
and  measured  using  procedures  based 
on  the  principles  of  measurement 
described  in  appendix  B,  Method  114  of 
this  part.  Use  of  methods  based  on 
principles  of  measurement  different 
from  those  described  in  appendix  B, 
Method  114  of  this  part  must  have  prior 
approval  from  the  Administrator.  EPA 
reserves  the  right  to  approve 
measurement  procedures. 

(iv)  A  quality  assurance  program  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
ANSI/HPS  N13. 1-1999. 

(e)  When  it  is  impractical  to  measure 
the  effluent  flow  rate  at  a  soiu'ce  in 
accordance  with  the  requirements  of 
paragraph  (b)(1)  or  (d)  of  this  section  or 
to  monitor  or  sample  an  effluent  stream 
at  a  source  in  accordance  with  the  site 
selection  and  sample  extraction 
requirements  of  paragraph  (b)(2)  or  (d) 
of  this  section,  the  facility  owner  or 
operator  may  use  alternative  effluent 
flow  rate  measurement  procedures  or 
site  selection  and  sample  extraction 
procedures  provided  that: 

(1)  It  can  be  shown  that  the 
requirements  of  paragraph  (b)(1)  or  (2) 
or  (d)  of  this  section  are  impractical  for 
the  effluent  stream. 

(2)  The  alternative  procedvire  will  not 
significantly  underestimate  the 
emissions. 

(3)  The  alternative  procedure  is  fully 
documented. 

(4)  The  owner  or  operator  has 
received  prior  approval  from  EPA. 

(f)  Radionuclide  emission 
measurements  in  conformance  with  the 
requirements  of  paragraph  fb)  or  (d)  of 
this  section  shall  be  made  at  all  release 
points  that  have  a  potential  to  discharge 
radionuclides  into  the  air  in  quantities 


that  could  cause  an  effective  dose 
equivalent  in  excess  of  1%  of  the 
standard.  All  radionuclides  that  could 
contribute  greater  than  10%  of  the 
potential  effective  dose  equivalent  for  a 
release  point  shall  be  measured.  With 
prior  EPA  approval,  DOE  may 
determine  these  emissions  through 
alternative  procedures.  For  other  release 
points  that  have  a  potential  to  release 
radionuclides  into  the  air,  periodic 
confirmatory  measurements  shall  be 
made  to  verify  the  low  emissions. 

(g)  To  determine  whether  a  release 
point  is  subject  to  the  emission 
measurement  requirements  of  paragraph 
(b)  or  (d)  of  this  section,  it  is  necessary 
to  evaluate  the  potential  for 
radionuclide  emissions  for  that  release 
point.  In  evaluating  the  potential  of  a 
release  point  to  discharge  radionuclides 
into  the  air  for  the  purposes  of  this 
section,  the  estimated  radionuclide 
release  rates  shall  be  based  on  the 
discharge  of  the  effluent  stream  that 
would  result  if  all  pollution  control 
equipment  did  not  exist,  but  the 
facilities  operations  were  otherwise 
normal. 

(h)  Environmental  measurements  of 
radionuclide  air  concentrations  at 
critical  receptor  locations  may  be  used 
as  an  alternative  to  air  dispersion 
calculations  in  demonstrating 
compliance  with  the  standard  if  the 
owner  or  operator  meets  the  following 
criteria: 

(1)  The  air  at  the  point  of 
measurement  shall  be  continuously 
sampled  for  collection  of  radionuclides. 

(2)  Those  radionuclides  released  from 
the  facility  that  are  the  major 
contributors  to  the  effective  dose 
equivalent  must  be  collected  and 
measured  as  part  of  the  environmental 
measurement  program. 

(3)  Radionuclide  concentrations  that 
would  cause  an  effective  dose 
equivalent  of  10%  of  the  standard  shall 
be  readily  detectable  and 
distinguishable  from  backgroimd. 

(4)  Net  measured  radionuclide 
concentrations  shall  be  compared  to  the 
concentration  levels  in  Table  2  of 
appendix  E  of  this  part  to  determine 
compliance  with  the  standard.  In  the 
case  of  multiple  radionuclides  being 
released  from  a  facility,  compliance 
shall  be  demonstrated  if  the  value  for  all 
radionuclides  is  less  than  the 
concentration  level  in  Table  2  of 
appendix  E  of  this  part,  and  the  sum  of 


the  fractions  that  result  when  each 
measured  concentration  value  is 
divided  by  the  value  in  Table  2  of 
appendix  E  of  this  part  for  each 
radionuclide  is  less  than  1. 

(5)  A  quality  assiu^nce  program  shall 
be  conducted  that  meets  the 
performance  requirements  described  in 
appendix  B,  Method  114  of  this  part. 

(6)  Use  of  environmental 
measurements  to  demonstrate 
compliance  with  the  standard  is  subject 
to  prior  approval  of  EPA.  Applications 
for  approval  shall  include  a  detailed 
description  of  the  sampling  and 
analytical  methodology  and  show  how 
the  above  criteria  will  be  met. 

Appendix  B  to  Part  61 — [Amended] 

5.  Method  114-Test  Methods  for 
Measiuing  Radionuclide  Emissions  from 
Stationary  Sources  is  amended  by: 

a.  revising  Section  2.1; 

b.  redesignating  paragraphs  4.7 
through  4.10  as  4.8  through  4.11  and 
adding  new  paragraph  4.7; 

c.  revising  newly  designated 
pciragraphs  4.8  through  4.11. 

The  addition  and  revisions  read  as 
follows: 

Appendix  B  to  Part  61— Test  Methods 

Method  114— Test  Methods  for 
Measuring  Radionuclide  Emissions 
from  Stationary  Sources 


2.  Stack  Monitoring  and  Sample 
Collection  Methods 

***** 

2.1     Radionuclides  as  Particulates. 
The  extracted  effluent  stream  is  passed 
through  a  filter  media  to  remove  the 
particulates.  The  filter  must  have  a  high 
efficiency  for  removal  of  sub-micron 
particles.  The  guidance  in  ANSI/HPS 
N13.1-1999  (section  6.6.2  Filter  media) 
shall  be  followed  in  using  filter  media 
to  collect  particulates  (incorporated  by 
reference — ^^see  §61.18  of  this  part). 


4.    Quality  Assurance  Methods 

***** 

4.7    Regular  maintenance,  calibration 
and  field  checks  shall  be  performed  for 
each  sampling  system  in  use  by 
satisfying  the  requirements  foimd  in 
Table  2:  Maintenance,  Calibration  and 
Field  Check  Requirements. 


Table  2.— Maintenance,  Calibration  and  Field  Check  Requirements 


Sampling  system  components 

Frequency  of  activity 

Cleaning  of  thenmal  anemometer  elements          

As  required  by  application. 

Inspect  pilot  tubes  for  contaminant  deposits  

At  least  annually. 
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Table  2.— Maintenance,  Calibration  and  Field  Check  Requiren/ients— Continued 


Sampling  system  components 


Frequency  of  activity 


Inspect  pitot  tube  systems  for  leaks At  least  annually. 

Inspect  sfiarp^edged  nozzles  for  damage At  least  annually  or  after  maintenance  that  could  cause  damage 

Ctieck  nozzles  for  alignment,  presence  of  deposits,  or  otfier  potentially    Annually. 

degrading  factors. 
Check  transport  lines  of  HEPA-filtered  applications  to  determine  if    Annually. 

cleaning  is  required. 

Clean  transport  lines  I  Visible  deposits  for  HEPA-filtered  applications  Surface  density  of  1  g/ 

cm  3. 


Inspect  or  test  the  sample  transport  system  for  leaks 

Check  mass  flow  meters  of  sampling  systems  with  a  secondary  or 

transfer  standard. 
Inspect  rotameters  of  sampling  systems  for  presence  of  foreign  matter 

Check  response  of  stack  flow  rate  systems  

Calibration  erf  flow  meters  of  sampling  systems  

Calibration  of  effluent  flow  measurement  devices  

Calibration  of  timing  devk»s  


At  least  annually. 
At  least  quarterly. 

At  the  start  of  each  sampling  period. 
At  least  quarterly. 
At  least  annually. 
At  least  annually. 
At  least  annually. 


4.8  Periodic  internal  and  external 
audits  shall  be  performed  to  monitor 
compliance  widi  the  quality  assiu-ance 
program.  These  audits  shall  be 
performed  in  accordance  with  written 
procedures  and  conducted  by  personnel 
who  do  not  have  responsibility  for 
performing  any  of  the  operations  being 
audited. 

4.9  A  corrective  action  program 
shall  be  established  including  criteria 
for  when  corrective  action  is  needed, 
what  corrective  actions  will  be  taken 
and  who  is  responsible  for  taking  the 
corrective  action. 

4.10  Periodic  reports  to  responsible 
management  shall  be  prepared  on  the 
performance  of  the  emissions 
measurements  program.  These  reports 
should  include  assessment  of  the 
quality  of  the  data,  results  of  audits  and 
description  of  corrective  actions. 

4.11  The  quality  assurance  program 
should  be  documented  in  a  quality 
assurance  project  plan  that  should 
address  each  of  the  above  requirements. 
***** 

[PR  Doc.  02-22361  Filed  9-&-02;  8:45  am] 

BILUNG  CODE  B560-SO-U 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Chapter  301 

[FTR  Amendment  107] 
RIN  3090-AH65 

Federal  Travel  Regulation;  Maximum 
Per  Diem  Rates  for  the  States  of 
Florida  and  Georgia 

agency:  Office  of  Govemmentwide 
Policy,  Transportation  and  Personal 
Property  (MTT),  GSA. 
ACTION:  Final  rule. 


SUMMARY:  To  improve  the  ability  of  the 
per  diem  rates  to  meet  the  lodging 
demands  of  Federal  travelers  to  high 
cost  travel  locations,  the  General 
Services  Administration  (GSA)  has 
integrated  the  contracting  mechanism  of 
the  new  Federal  Premier  Lodging 
Program  (FPLP)  into  the  per  diem  rate- 
setting  process.  An  analysis  of  FPLP 
contracting  actions  and  the  lodging  rate 
survey  data  reveal  that  the  maximum 
per  diem  rate  for  the  State  of  Florida, 
city  of  Miami  including  Dade  and  Palm 
Beach  Counties,  cities  of  Tampa/St. 
Petersbiurg  including  Pinellas  and 
Hillsborough  Counties,  and  the  State  of 
Georgia,  city  of  Atlanta  including 
Fulton,  Clayton,  Cobb,  DeKalb  and 
Gwinnett  Counties  should  be  changed. 
A  new  entry  for  Gwinnett  County  is 
added.  This  final  rule  changes  the 
maximum  lodging  amounts  in  the 
prescribed  areas. 

EFFECTIVE  DATE:  September  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joddy  P.  Gamer,  Office  of 
Govemmentwide  Policy,  Travel 
Management  Policy,  at  202-501-4857. 

SUPPLEMENTARY  INFORMATION: 

A.  Background 

In  the  past,  properties  in  high  cost 
travel  areas  have  been  under  no 
obligation  to  provide  lodging  to  Federal 
travelers  at  the  prescribed  per  diem  rate. 
Thus,  GSA  established  the  FPLP  to 
contract  directly  with  properties  in  high 
cost  travel  markets  to  make  available  a 
set  number  of  rooms  to  Federal  travelers 
at  contract  rates.  FPLP  contract  results 
along  with  the  lodging  survey  data  are 
integrated  together  to  determine 
reasonable  per  diem  rates  that  more 
accurately  reflect  lodging  costs  in  these 
areas.  In  addition,  the  FPLP  will 
enhance  the  Government's  ability  to 
better  meet  its  overall  room  night 


demand,  and  allow  travelers  to  find 
lodging  close  to  where  they  need  to 
conduct  business.  After  an  analysis  of 
this  additional  data,  the  maximum 
lodging  amounts  are  being  changed  in 
Miami,  and  Tampa/St.  Petersburg. 
Florida;  and  Atlanta,  Georgia. 

B.  Executive  Order  12866 

GSA  has  determined  that  this  final 
rule  is  not  a  significant  regulaton.'  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  Final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 
notice  and  comment;  therefore,  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601 
et  seq.,  does  not  apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  proposed 
revisions  do  not  impose  recordkeeping 
or  information  collection  requirements, 
or  the  collection  of  infoiroation  from 
offerors,  contractors,  or  members  of  the 
public  which  require  the  approval  of  the 
Office  of  Management  and  Budget  under 
44  U.S.C.  501  et  seq. 

E.  Small  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  prescribed  under  5 
U.S.C.  801  since  it  relates  solely  to 
agency  management  and  personnel. 

List  of  Subiects  41  CFR  Chapter  301 

Government  employees.  Travel  and 
transportation  expenses. 

For  the  reasons  set  forth  in  the 
preamble,  under  5  U.S.C.  5701-5709.  41 
CFR  chapter  301  is  amended  as  follows: 
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CHAPTER  301— TEMPORARY  DUTY  (TDY) 
TRAVEL  ALLOWANCES 

1.  Amend  the  table  in  Appendix  A  to 
chapter  301  currently  in  effect  as 
follows: 

a.  Remove  the  entries  for  Miami. 
Florida,  including  Dade  County,  and 
Palm  Beach.  Florida. 


ss 
1 

7 
4 


SE 


2D02 


b.  Add  a  new  entry  for  Miami/Palm 
Beach,  Florida,  including  Dade  and 
Palm  Beach  Counties. 

c.  Revise  the  entry  for  Tampa/St. 
Petersburg,  Florida,  including  Pinellas 
and  Hillsborough  Counties. 

d.  Revise  the  entry  for  Atlanta, 
Georgia. 

e.  Add  a  new  entry  for  Gwiimett 
County,  Georgia. 


The  revised  pages  containing  the 
amendments  to  the  table  set  forth  above 
read  as  follows: 

Appendix  A  to  Chapter  301 — 
Prescribed  Maximum  Per  Diem  Rates 
for  CONUS 


BILLING  CODE  6820-14-M 


Per  diem  locality: 

Key  city'                                                County  and/or  other  defined  kx:ation  ', ' 

Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 

+ 

M&E 

rate 

(b) 

= 

Maximum 

per  diem 

rate* 

(c) 

(May  1 -September  30) 

115 

38 

153 

(October  1 -April  30) 

59 

38 

97 

Jackson  ville/Maypott 

Duval;  Mayport  Naval  Station 

81 

34 

115 

Key  West 

Monroe 

(January  1 -April  30) 

180 

46 

226 

(May  1-Deceinber31) 

109 

46 

155 

Kissiiiunee 

Osceola 

(February  1 -April  30) 

77 

34 

111 

(May  1 -January  31) 

64 

34 

98 

Lakeland 

Polk 

71 

34 

105 

Leesburg 

Lake 

(November  1 -April  15) 

68 

30 

98 

(April  16-Octobcr  31) 

55 

30 

85 

Miami/Palm  Beach  (also  includes 
the  cities  of  Boca  Raton,  Delray 
Beach,  Jupiter  Beach,  Palm  Beach 
Gardens.  Palm  Beach  Shores. 
Singer  Island  and  West  Palm 
Beach) 

Dade  and  Palm  Beach 

98 

46 

144 

Naples 

CdUer 

(December  16- April  15) 

109 

38 

147 

(April  16-December  15) 

69 

38 

107 

Ocala 

Marion 

59 

30 

89 

Orlando 

Orange 

95 

42 

137 

(January  1 -April  30) 

129 

46 

175 

(May  1-Deceniber31) 

70 

46 

116 

Panama  City 

Bay 

74 

38 

112 

Pensacola 

Escambia 

60 

30 

90 

PuntaGorda 

Chariotte 

(December  IS-April  IS) 

75 

38 

113 

(April  16-December  14) 

55 

38 

93 

Sarasota 

Sarasota 

(January  1 -April  30) 

80 

38 

118 

(May  l-December  31) 

. 

70 

38 

108 

Sebring 

Highlands 

64 

30 

94 

St.  Augustine 

St  Johns 

65 

38 

103 

Stuart 

Martin 

57 

38 

95 

Tallahassee 

l^eon 

65 

34 

99 

Tampa/St.  Petersburg 

Pinellas  and  Hillsborough 

93 

38 

131 

Vero  Beach 

Indian  River 

(December  15-April  15) 

99 

38 

137 

(April  16-December  14)) 

59 

38 

97 

GEORGIA 

Albany 

Dougherty 

57 

34 

91 

Athens 

Clarke 

69 

34 

103 
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Per  diem  locality: 


Key  city 


County  and/or  other  defined  location  ' 


Maximum 

lodging 

amount 

(room 

rate 

only — no 

taxes) 

(a) 


M&IE 
rate 
(b) 


Maximum 

per  diem 

rate* 

(c) 


Atlanta 

Fulton.  Cobb  and  DeKalb 

112 

38 

150 

Clayton  County 

Clayton 

89 

30 

119 

Columbus 

Muscogee 

63 

34 

97 

Conyers 

Rockdale 

69 

34 

103 

Gwinnett  County 

Gwinnett 

69 

38 

107 

Savannah 

Chatham 

89 

38 

127 

IDAHO 

Boise 

Ada 

61 

38 

99 

Coeur  d'Alene 

Kootenai 

56 

34 

90 

Ketchum 

Blaine  (except  Sun  Valley) 

(May  1 -November  30) 

84 

42 

126 

(December  1- April  30) 

74 

42 

116 

McCall 

Valley 

62 

38 

100 

Sun  Valley 

City  limits  of  Sun  Valley  (see  Blaine  County) 

149 

42 

191 

ILLINOIS 

Aurora 

Kane  (except  Elgin) 

66 

30 

96 

Chicago 

Cook  and  Lake 

155 

46 

201 

Du  Page  County 

Du  Page 

89 

38 

127 

Elgin 

City  limits  of  Elgin  (see  Kane  County) 

60 

30 

90 

Rockford 

Winnebago 

60 

30 

90 

indiXtma 

Carmel 

Hamilton 

65 

38 

103 

Ft  Wayne 

Allen 

58 

30 

88 

Indianapolis 

Marion  County.  Fort  Benjamin  Harrison 

70 

42 

112 

Lafayette 

Tippecanoe 

59 

30 

89 

Michigan  City 

La  Porte 

65 

34 

99 

Nashville 

Brown 

(April  1-November  15) 

75 

38 

113 

(.November  16-March  31) 

59 

38 

97 

South  Bend 

St  Joseph 

61 

34 

95 

Valparaiso/Burhngton  Beach 

Porter 

89 

34 

123 

IOWA 

Cedar  Rapids 

Linn 

60 

34 

94 

Des  Moines 

Polk 

67 

34 

101 

KANSAS 

Kansas  City/Overland  Park 

Wyandotte  and  Johnson 

85 

38 

123 

Wichita 

Sedgwick 

59 

■    38 

97 

KENTICKY 

Covington 

Kenton 

80 

38 

118 

Lexington 

Fayette 

65 

30 

95 

Louisville 

Jefferson 

69 

38 

107 

LOLISIANA 

Baton  Rouge 

East  Baton  Rouge  Parish 

78 

38 

116 

FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPart65 

Changes  In  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
action:  Final  rule. 

summary:  Modified  base  (1%  annual 
chance)  flood  elevations  are  finalized 
for  the  communities  listed  below.  These 
modified  elevations  will  be  used  to 
calculate  flood  insurance  premiiun  rates 
for  new  buildings  and  their  contents. 
EFFECTIVE  DATES:  The  effective  dates  for 
these  modified  base  flood  elevations  are 
indicated  on  the  following  table  and 
revise  the  Flood  Insurance  Rate  Map(s) 
(FIRMs)  in  effect  for  each  listed 
community  prior  to  this  date. 
ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
makes  the  final  determinations  listed 
below  of  modified  base  flood  elevations 
for  each  community  listed.  These 
modified  elevations  have  been 
published  in  newspapers  of  local 
circulation  and  ninety  (90)  days  have 
elapsed  since  that  publication.  The 
Administrator  has  resolved  any  appeals 
resulting  fi-om  this  notification. 

The  modified  base  flood  elevations 
are  not  listed  for  each  community  in 
this  notice.  However,  this  rule  includes 
the  address  of  the  Chief  Executive 


Officer  of  the  community  where  the 
modified  base  flood  elevation 
determinations  are  available  for 
inspection. 

The  modifications  are  made  pursuant 
to  Section  206  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  part  65. 

For  rating  piuposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

These  modified  elevations  are  used  to 
meet  the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Administrator.  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulator^' 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105.  and  are  required  to 
maintain  community  eligibility  in  the 
NFIP.  No  regulatory  flexibility  analysis 
has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3{f)  of  Executive  Order  12866  of 
September  30,  1993,  Regulatory 
Planning  and  Review.  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subiects  in  44  CFR  Part  65 

Flood  insurance.  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  65— [AMENDED] 

1.  The  authority  citation  for  part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  .3  of  1978.  .3  CFR. 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367. 
3  CFR.  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


*         * 


Dated:  August  26.  2002. 
Stephen  A.  Perry, 

Administrator  of  General  Services. 

|FR  Doc.  02-22415  Filed  9-6-02;  8:45  am] 
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Dates  and  name  of 

State  and  county 

Location 

newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Connecticut:  Fair- 

Town of  Greenwich 

February  1 1 ,  2002, 

Mr.  Richard  Bergstresser  First  Select- 

Febmary 4,  2002  ... 

090008  C 

field  (FEMA  Docl<- 

February  18, 

man  for  the  Town  of  Greenwich,  101 

etNo.  D-7521). 

2002,  Greenwich 
Times. 

Field  Point  Road,  Greenwich,  Con- 
necticut 06830. 

• 

Illinois:  Kane  (FEMA 

City  of  Geneva  

March  6,  2002, 

The  Honorable  Kevin  Burns,  Mayor  of 

June  12,  2002  

170325  B 

Docket  No.  D- 

March  13,  2002, 

the  City  of  Geneva,  22  South  First 

7523). 

Kane  County 
Chronicle. 

Street,  Geneva,  Illinois  60134. 

Kentucky:  Jefferson 

Unincorporated 

January  3,  2002, 

The  Honorable  Rebecca  Jackson,  Jef- 

April 11,2001  

210120  D 

(FEMA  Docket 

Areas. 

January  10, 

ferson  County  Judge  Executive,  Jef- 

No. D-7521). 

1 

2002,  Courier- 
Journal. 

ferson  County  Courthouse,  527  West 
Jefferson   Street,   Suite  400,   Louis- 
ville, Kentucky  40202. 

Maryland:  Howard 

Unincorporated 

December  13, 

Mr.  James  N.  Robey,  Howard  County 

November  28,  2001 

240044  B 

(FEMA  Docket 

Areas. 

2001,  December 

Executive,   3430  Courthouse   Drive, 

No.  D-7523). 

20,  2001 ,  The 
Howard  County 
Times. 

Ellicott  City,  Maryland  21043. 

Maryland:  Mont- 

City of  Rockville    ... 

March  6,  2002, 

The  Honorable  Larry  Giammo,  Mayor 

February  22,  2002 

240051  B 

gomery  (FEMA 

March  13,  2002, 

of  the  City  of  Rockville,  Rockville  City 

Docket  No.  D- 

Rockville  Gazette. 

Hall,   111    Maryland  Avenue,   Rock- 

7523). 

ville,  Maryland  20850. 

Pennsylvania:  Le- 

Township of  Salis- 

March 1 1 .  2002, 

Mr.   Gabriel   Khalife,   Manager  of  the 

June  17,  2002  

420591  D 

high  (FEMA  Dock- 

bury. 

March  18,  2002, 

Township  of  Salisbury,  2900  South 

et  No.  D-7523). 

Morning  Call. 

Pike    Avenue,    Allentown,    Pennsyl- 
vania 18103. 

Puerto  Rico:  (FEMA 

Commonwealth  

November  16, 

The   Honorable   Sila   Maria   Calderon, 

November  7,  2001 

720000  E 

Docket  No.  D- 

2001,  November 

Governor  of  the  Commonwealth  of 

7523). 

1 

23.  2001 ,  The 
San  Juan  Star 

Puerto  Rico,  Office  of  the  Govemor, 
P.O.  Box  9020082,  San  Juan,  Puerto 
Rico  00901. 

Virginia:  Fauquier 

Town  of  Warrenton 

March  21,  2002, 

Mr.   John   Anzivino,   Warrenton   Town 

March  5,  2002  

510057  B 

(FEMA  Docket 

March  28,  2002, 

Manager,     Municipal    Building,     18 

No.  D-7523). 

Fauquier  Citizen. 

Court    Street,    Warrenton,    Virginia 
20186. 

- 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  30.  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 

Mitigation  Administration. 

[FR  Doc.  02-22824  Filed  9-6-02:  8:45  amj 

BILUNG  CODE  671B-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  65 

[Docket  No.  FEMA-D-75271 

Changes  in  Flood  Elevation 
Determinations 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Interim  rule. 


SUMMARY:  This  interim  rule  lists 
communities  where  modification  of  the 
base  (1%  annual  chance)  flood 
elevations  is  appropriate  because  of  new 
scientific  or  technical  data.  New  flood 
insurance  premium  rates  will  be 
calculated  from  the  modified  base  flood 


elevations  for  new  buildings  and  their 
contents. 

DATES:  These  modified  base  flood 
elevations  are  currently  in  effect  on  the 
dates  listed  in  the  table  and  revise  the 
Flood  Insurance  Rate  Map(s)  (FIRMs)  in 
effect  prior  to  this  determination  for 
each  listed  community. 

From  the  date  of  the  second 
publication  of  these  changes  in  a 
newspaper  of  local  circulation,  any 
person  has  ninety  (90)  days  in  which  to 
request  through  the  community  that  the 
Administrator  reconsider  the  changes. 
The  modified  elevations  may  be 
changed  during  the  90-day  period. 

ADDRESSES:  The  modified  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  MiUer,  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 


(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 
modified  base  flood  elevations  are  not 
listed  for  each  conunimity  in  this 
interim  rule.  However,  the  address  of 
the  Chief  Executive  Officer  of  the 
community  where  the  modified  base 
flood  elevation  determinations  are 
available  for  inspection  is  provided. 

Any  request  for  reconsideration  must 
be  based  upon  knowledge  of  changed 
conditions,  or  upon  new  scientific  or 
technical  data. 

The  modifications  are  made  pursuant 
to  Section  201  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4105, 
and  are  in  accordance  with  the  National 
Flood  Insurance  Act  of  1968,  42  U.S.C. 
4001  et  seq.,  and  with  44  CFR  Part  65. 

For  rating  purposes,  the  currently 
effective  community  number  is  shown 
and  must  be  used  for  all  new  policies 
and  renewals. 

The  modified  base  flood  elevations 
are  the  basis  for  the  floodplain 
management  measures  that  the 
community  is  required  to  either  adopt 
or  to  show  evidence  of  being  already  in 
effect  in  order  to  qualify  or  to  remain 
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qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

These  modified  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities. 

The  changes  in  base  flood  elevations 
are  in  accordance  with  44  CFR  65.4. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
from  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 


Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  rule  is  ''xempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  modified  base 
flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4105,  and  are  required  to 
maintain  community  eligibility  in  the 
National  Flood  Insurance  Program.  No 
regulatory  flexibility  analysis  has  been 
prepared. 

Regulatory  Classification 

This  interim  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 


Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  Part  65 

Flood  insurance,  Floodplains, 
Reporting  and  recordkeeping 
requirements. 

Accordingly.  44  CFR  part  65  is 
amended  to  read  as  follows: 

PART  6&-{AMENDED] 

1.  The  authority  citation  for  Part  65 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.: 
Reorganization  Plan  No.  A  of  1978.  ;i  CFR. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  l<1.3h7. 
3  CFR,  1979  Comp..  p.  376. 

§65.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  65.4  are  amended  as 
follows: 


Dates  and  name  of 

State  and  county 

Location 

newspaper  wtiere 
notice  was  pub- 
lished 

Chief  executive  officer  of  community          ^Siftcatbn  °' 

Community 
No 

Alabama:  Lee  

City  of  Aubum  

August  1,2002, 
August  8,  2002, 
Opelika-Aubum 
News. 

The  Honorable  Bill  Ham,  Jr .  Mayor  of     May  20.  2002  

the  City  of  Aubum,  144  Tichenor  Av- 
enue, Aubum,  Alabama  36830. 

010144  E 

Connecticut:  Fair- 

City of  Danbury  

June  6,  2002,  June 

The    Honorable    Marit    D.    Boughton,    Septemt)er  12. 

090004  B 

field. 

13,  2002  The 
News-Times. 

Mayor  of  the  City  of  Danbury,   155        2002. 
Deer   Hill    Avenue,    Danbury,    Con-  i 
necticut  06810. 

Florida:  Broward  

City  of  Paricland 

July  8,  2002,  July 
15,  2002,  Sun- 
Sentinel. 

The  Honorable  Sal  Pagliara,  Mayor  of  ,  July  1,  2002 

the  City  of  Parttland,  6600  University 
Drive,  Pari^land,  Florida  33067. 

120051  F 

Florida:  Broward  

Unincorporated 

July  8,  2002,  July 

Mr.  Roger  J.  Desjartais,  Broward  Coun-    July  1,  2002 

125093  F 

Areas. 

15,  2002,  Sun- 
Sentinel. 

ty  Administrator,  1 1 5  South  Andrews 
Avenue,  Room  409,  Fort  Lauderdale, 

Florida  33301 .                                       ' 

Florida:  Clay  

Unincorporated 

July  24,  2002,  July 

Mr.    Robert   M.   Wilson,   Clay   County    July  17,  2002 

120064  D 

Areas. 

31 ,  2002,  The 

Manager.    P.O.    Box    1366,    Green 

Florida  Times- 

Cove  Springs,  Florida  32043. 

Union. 

Rorida:  Lee 

Unincorporated 

June  28,  2002,  July 

Mr.  Robert  Janes,  Chairman  of  the  Lee  '  June  21,  2002  

125124  D&E 

Areas. 

5,  2002,  News- 
Press. 

County.    Board    of    Commissioners, 
P.O.   Box  398,   Fort  Myers,   Florida 
33902-0398. 

Florida:  Polk  '. 

■ 

City  of  Lakeland  .... 

April  3,  2002,  April 
10,  2002,  The 
Ledger 

Mr.  Roger  D.  Haar,  City  Manager  for    March  27.  2002 
the  City  of  Lakeland,  Lakeland  City 
Hall,  228  South  Massachusetts  Ave- 
nue, Lakeland,  Florida  33801-5086. 

120267  F 

Florida:  Polk 

Unincorporated 

August  1 ,  2002, 

Mr.  Jim  W.  Keene,  Polk  County  Man-    May  14,  2002  

120261  F 

Areas. 

August  8,  2002, 
The  Ledger 

ager,  330  West  Church  Street,  P.O 
Box   9005,    Drawer   CA01.    Bartow. 
Florida  33831-9005. 

Illinois:  LaSalle 

City  of  Ottawa  

July  3,  2002,  July 
10,  2002,  7776 

The     Honorable     Robert     Eschbach,    July  25.  2002 

Mayor  of  the  City  of  Ottawa,   City 

170405  E 

Daily  Times. 

Hall,  301  West  Madison  Street.  Ot- 
tawa, Illinois  61350. 

Kentucky:  Daviess  .. 

City  of  Owensboro 

August  5,  2002, 

The  Honorable  Waymond  0.   Morris,     November  1 1 .  2002 

210063  C 

August  12,  2002, 

Mayor   of   the   City   of   Owensboro, 

Messenger-In- 

P.O.   Box    1003,   Owensboro,    Ken- 

quirer. 

tucky  42303-9003. 
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- 

Dates  and  name  of 

State  and  county 

Location 

newspaper  where 
notice  was  pub- 
lished 

Chief  executive  officer  of  community 

Effective  date  of 
modification 

Community 
No. 

Maine:  Penobscot  ... 

- 
City  of  Brewer  

June  4,  2002.  June 

The  Honorable  Michael  Celli,  Mayor  of 

September  10, 

230104  B 

1 1 ,  2002,  Bangor 

the   City   of   Brewer,   City   Hall,   80 

2002. 

Daily  News. 

North   Main   Street,   Brewer,   Maine 
04412. 

Maryland:  Frederick 

Unincorporated 
Areas. 

July  22,  2002,  July 
29,  2002,  Fred- 

Mr. Ron  Hart,  Frederick  County  Man- 
ager, 12  East  Church  Street,  Fred- 

240027 A 

erick  News  Post. 

erick,  Maryland  21701. 

Michigan:  Oakland  .. 

City  of  Novi 

July  4,  2002,  July 
1 1 ,  2002,  Wow 

The  Honorable  Richard  Clark,  Mayor  of 
the  City  of  Novi,  Civic  Center,  45175 

June  25,  200  

260175  C 

1 

News. 

West  Ten  Mile  Road,  Novi,  Michigan 
48375-3024. 

Michigan:  Macomb  .. 

City  of  Sterling 

June  9,  2002,  June 

The  Honorable  Richard  J.  Notte,  Mayor 

July  3,  2002 

260128  E 

Heights. 

16,  2002,  The 
Source. 

of  the  City  of  Sterling  Heights,  P.O. 
.   Box  8009,  40555  Utica  Road,  Ster- 
ling Heights,  Michigan  48311-8009. 

Mississippi:  Lafay- 

City of  Oxford  

May  22,  2002,  May 

The     Honorable     Richard     Howorth, 

August  21,  2002  .... 

280094  B 

ette. 

1 

29,  2002,  Oxford 
Eagle. 

Mayor  of  the  Ciry  of  Oxford,   City 
Hall,   107  Courthouse   Square,   Ox- 
ford, Mississippi  38655. 

New  York:  Steuben 

Town  of  Campbell 

June  28,  2002,  July 
5,  2002,  The 
Leader 

Mr.  Thomas  0.  Bosket,  Supervisor  of 
the  Town  of  Campbell,  8529  Main 
Street,  Campbell,  New  York  14821. 

December  20,  2002 

360768  C 

Ohio:  Franklin  

Unincorporated 

June  5,  2002,  June 

Ms.     Artine     Shoemaker,     President, 

September  1 1 , 

390167  G 

Areas. 

1 

12,  2002,  Daily 
Reporter 

Franklin  County  Board  of  Commis- 
sioners, 373  South  High  Street,  26th 
Floor,  Columbus,  Ohio  43215. 

2002. 

Ohio:  Franklin  

Village  of 

June  5.  2002,  June 

The  Honorable  Marlin  R.  West,  Mayor 

September  1 1 , 

390893  G 

Urbancrest. 

12.  2002,  Grove 
City  Record. 

of  the  Village  of  Urbancrest,  3357 
Central    Avenue,    Urbancrest,    Ohio 
43123. 

2002. 

Pennsylvania:  Alle- 

City of  Pittsburgh  . 

July  9,  2002,  July 

The  Honorable  Thomas  Murphy,  Mayor 

October  15,  2002  .. 

4200063 

gheny. 

16,  2002,  Pitts- 
burgh Post  Ga- 
zette. 

of  the  City  of  Pittsburgh,  5th  Floor, 
City-County     BuiWing,     414     Grant 
Street,      Pittsburgh,      Pennsylvania 
15219. 

Pennsylvania:  Bucks 

Borough  of  Rich- 

August 14,  2002, 

Mr.  Steven  Tamburri,  Chairman  of  the 

November  20,  2002 

421095  F 

land. 

August  21 ,  2002, 
The  Intelligencer 

Township  of  Richland,  Board  of  Su- 
pervisors,  Suite  A,   1328  Calif omia 
Road,     Quakertown,     Pennsylvania 
18951. 

Rhode  Island: 

Town  of  Westerly  . . 

June  19,  2002, 

Mr.  Samuel  Azzinaro,  Westerly  Town 

June  12,  2002  

445410  E 

Washington. 

( 

June  26,  2002, 
The  Westerly 
Sun. 

Council    President,    Westerly    Town 
Hall,    45    Broad    Street,    Westerly, 
Rhode  Island  02891. 

Tennessee:  Fayette 

Unincorporated 

May  22,  2002,  May 

The   Honorable  Jim   Voss,   Mayor  of 

August  28,  2002  .... 

470352  B 

Areas. 

29,  2002,  The 
Fayette  Falcon. 

Fayette  County,  P.O.  Box  218,  Som- 
erville,  Tennessee  38068. 

Tennessee:  Sumner 

City  of 

August  5,  2002, 

The  Honorable  Bobby  T.  Jones,  Mayor 

November  22,  2002 

470287  F 

and  Davison. 

Goodlettsville. 

August  12,  2002, 
The  Tennessean. 

of   the   City   of   Goodlettsville,    105 
South    Main    Street,    Goodlettsville. 
Tennessee  37072. 

Virginia:  Loudoun  .... 

Unincorporated 

June  12.  2002, 

Mr.  Kirby  Bowers,  Loudoun  County  Ad- 

June 3,  2002  

510090  D 

Areas. 

June  19,  2002, 
LoLdoun  Times 
Mirror 

ministrator,  1   Harrison  Street,  S.E., 
5th  Floor,  P.O.  Box  7000,  Leesburg, 
Virginia  20177-7000. 

Virginia:  Henrico  

Unincorporated 

July  19,  2002,  July 

Mr.  James  B.  Donati,  Jr.,  Chairman  of 

October  25,  2002  .. 

510077  B 

Areas. 

26,  2002.  The 
Richmond  Times. 

the  Henrico  County,  Board  of  Super- 
visors, P.O.  Box  27032,  Richmond, 
Virginia  23273. 

Virginia:  Prince  Wil- 

Town of  Dumfries  .. 

August  9,  2002, 

The  Honorable  Melvin  Bray,  Mayor  of 

July  31,2002 

510120  D 

liam. 

August  16,  2002, 
Potomac  News. 

the  Town  of  Dumfries,  P.O.  Box  56, 
Dumfries,  Virginia  22026. 

Virginia:  Fauquier  ... 

Town  of  Warrenton 

August  15,  2002, 

Mr.  Kenneth  L.  McLawhon,  Warrenton 

July  16,  2002 

510057  B 

August  22,  2002, 

Town    Manager,    18    Court    Street, 

Fauquier  Citizen. 

Wan-enton,  Virginia  20186. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  30,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
|FR  Doc.  02-22823  Filed  9-6-02;  8:45  am) 
BILUNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44CFRPai167 

Final  Rood  Elevation  Determinations 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Final  rule. 

summary:  Base  (1%  annual  chance) 
flood  elevations  and  modified  base 
flood  elevations  are  made  final  for  the 
communities  listed  below.  The  base 
flood  elevations  and  modified  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measiu^s  that 
each  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insm-ance  Program 
(NFIP). 

EFFECTIVE  DATES:  The  date  of  issuance  of 
the  Flood  Insurance  Rate  Map  (FIRM) 
showing  base  flood  elevations  and 
modified  base  flood  elevations  for  each 
commimity.  This  date  may  be  obtained 
by  contacting  the  office  where  the  maps 
are  available  for  inspection  as  indicated 
on  the  table  below. 
ADDRESSES:  The  final  base  flood 
elevations  for  each  commimity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  table  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miller@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  makes  final 
determinations  listed  below  of  base 
flood  elevations  and  modified  base 
flood  elevations  for  each  community 
listed.  The  proposed  base  flood 
elevations  and  proposed  modified  base 
flood  elevations  were  published  in 
newspapers  of  local  circulation  and  an 
opportunity  for  the  commimity  or 
individuals  to  appeal  the  proposed 


determinations  to  or  through  the 
community  was  provided  for  a  period  of 
ninety  (90)  days.  The  proposed  base 
flood  elevations  and  proposed  modified 
base  flood  elevations  were  also 
published  in  the  Federal  Register. 

This  final  rule  is  issued  in  accordance 
with  Section  110  of  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  44  CFR  part  67. 

The  Agency  has  developed  criteria  for 
floodplain  management  in  floodprone 
areas  in  accordance  with  44  CFR  part 
60. 

Interested  lessees  and  owners  of  real 
property  are  encouraged  to  review  the 
proof  Flood  Insurance  Study  and  Flood 
Insurance  Rate  Map  available  at  the 
address  cited  below  for  each 
community. 

The  base  flood  elevations  and 
modified  base  flood  elevations  are  made 
final  in  the  communities  listed  below. 
Elevations  at  selected  locations  in  each 
community  are  shown. 

National  Environmental  Policy  Act 

This  rule  is  categorically  excluded 
ft-om  the  requirements  of  44  CFR  part 
10,  Environmental  Consideration.  No 
environmental  impact  assessment  has 
been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  rule  is  exempt  from  the 
requirements  of  the  Regulatory 
Flexibility  Act  because  final  or  modified 
base  flood  elevations  are  required  by  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104,  and  are  required  to 
establish  and  maintain  community 
eligibility  in  the  NFIP.  No  regulatory 
flexibility  analysis  has  been  prepared. 

Regulatory  Classification 

This  final  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
Section  3(f)  of  Executive  Order  12866  of 
September  30,  1993.  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  rule  involves  no  policies  that 
have  federalism  implications  under 
Executive  Order  12612,  Federalism, 
dated  October  26,  1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  rule  meets  the  applicable 
standards  of  Section  2(b)(2)  of  Executive 
Order  12778. 

List  of  Subjects  in  44  CFR  part  67 

Administrative  practice  and 
procedure.  Flood  insurance,  Reporting 
and  recordkeeping  requirements. 


Accordingly,  44  CFR  part  67  is 
amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  H  si'q.: 
Reorganization  Plan  No.  :i  of  1978,  A  C.I-R. 
1978  Comp..  p.  329:  E.O.  12127.  44  FR  19.?(i: 
3  CFR.  1979  Comp..  p.  37fi. 

§67.11     [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.11  are  amended  as 
follows: 


*Depth  in 

feet  above 

ground 

"Elevation 

Source  of  flooding  and  location 

in  feel 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

CONNECTICUT 

New    Haven    (Town).    New 

Haven      County      (FEMA 

Docket  No.  0-7524) 

' 

Maloney  Brook: 

Approximately  1 0  feet  up- 

stream of  the  confluence 

with  Farm  River  

♦36 

Approximately  50  feet  up- 

stream of  Foxon  Hill  Road 

•105 

Maps  available  for  inspection 

at  the  East  Haven  Public 

Works  Building,  461  North 

High  Street,  East  Haven, 

Connecticut. 

ILLINOIS 

Champaign    County    (Unin- 

corporated Areas)  (FEMA 

Docket  No.  D-7528) 

Sangamon  River: 

Approximately  1 .000  feet 

downstream  from  the 

Township  Road  2000 

North  (Shively)  bridge  

•676 

At  Lake  of  the  Woods  cov- 

ered bridge  

*689 

Maps  available  for  inspection 

at  the  Champaign  County 

Department  of  Planning  and 

Zoning.  Brookens  Adminis- 

trative Center.  1 776  East 

Washington  Street,  Urbana. 

Illinois. 

Elburn  (Village),  Kane  County 
(FEMA  Docket  No.  D-7516) 

Blacktyerry  Creek: 

At  the  confluence  of  Black- 

berry Creek  Tributary  D 

•741 

Approximately  1 ,050  feet  up- 

stream of  Hughes  Road     . 

•747 

Blackt>erry  Creek  Tributary  D: 

Approximately  600  feet  up- 

stream of  confluence  with 

Blackt)errv  Creek       

•742 

Approximately  2,550  feet 

downstream  of  Keslinger 

Road 

•799  t 
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Source  of  flooding  and  location 


Maps  available  for  inspection 

at  the  Elbum  Village  Hall, 
301  East  North  Street, 
Elbum,  Illinois. 


Elgin  (City),  Kane  County 
(FEMA  Docket  No.  D-7516) 

Sandy  Creek: 

At  Randall  Road  

Approximately  325  feet  up- 
stream of  Randall  Road  ... 
Tyler  Creek: 

Approximately  500  feet  up- 
stream of  confluence  with 
Fox  River 

Approximately  1 20  feet 
downstream  of  Soo  Line 
Railroad  


Maps  available  for  inspection 

at  the  City  of  Elgin  Public 
Works  Department,  Engi- 
neering Division,  150  Dexter 
Court,  Elgin,  Illinois. 


Gilberts  (Village),  Kane 
County  (FEMA  Docket  No. 
D-7516) 

Tyler  Creek: 
Just  upstream  of  Big  Timber 

Road ...... 

Approximately  200  feet 
downstream  of  McComack 

Road 

Maps  available  for  inspection 
at  the  Gilberts  Village  Hall, 
87  Galligan  Road,  Gilberts, 
Illinois. 


Kane  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7S16) 

Blackberry  Creek  Tributary  F: 
Approximately  0.6  mile  up- 
stream of  confluence  with 
Blackberry  Creek  Tributary 

B  

Approximately  250  feet 
downstream  of  Bliss  Road 
Mair)  Street  Ditch: 
At  confluence  with  Black- 
berry Creek  Tributary  F 

Approximately  1 30  feet  up- 
stream of  Main  Street  

Tyler  Creek: 
Approximately  375  feet 
downstream  of  Eagle  Road 

East  

Approximately  200  feet  up- 
.  stream  of  Illinois  Route  72 
Pingree  Creek: 
At  confluence  with  Tyler 

Creek  

Approximately  325  feet  up- 
stream of  U.S.  Route  20  ... 
Mastadon  Lake: 
Approximately  300  feet 
southeast  of  the  intersec- 
tion of  Parker  Avenue  and 

Hinman  Street  

Sandy  Creek: 
Approximately  1 30  feet 
downstream  of  Randall 
Road 


#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 


•826 
•826 

•715 
•839 


•867 
•866 


•703 
•727 

•707 
•709 

•793 
•898 

•893 
•906 

•662 
•821 


Source  of  flooding  and  location 


Just  downstream  of  U.S. 

Route  20 

Indian  Creek: 

Approximately  0.41  mile  up- 
stream of  Wood  Street 

At  downstream  side  of  East- 
West  Tollway  

Indian  Creek  Tributary  B: 

Approximately  0.61  mile  up- 
stream of  confluence  with 
Indian  Creek 

Approximately  0.86  mile  up- 
stream of  confluence  with 

Indian  Creek 

South  Tributary: 

At  confluence  with  Indian 
Creek 

Approximately  680  feet  up- 
stream of  confluence  with 

Indian  Creek 

Welch  Creek: 

Approximately  1,110  feet 
downstream  of  Fay's  Lane 

Just  upstream  of  Burlington 

Northem  Railroad 

Welch  Creek  Tributary  1: 

Just  upstream  of  Aurora  Mu- 
nicipal Airport  

Approximately  2,600  feet  up- 
stream of  Aurora  Municipal 

Airport  

Blackberry  Creek  Tributary  H: 

Approximately  750  feet 
southwest  of  Lake  View 
Court  and  Lake  View  Drive 

intersection  

Selmarten  Creek: 

At  confluence  with  Indian 
Creek 

At  county  tx)undary 

Maps  available  for  inspection 

at  the  Kane  County  Water 
Resources  Department, 
Kane  County  Government 
Center  Building  "A, "  719  Ba- 
tavia  Avenue,  Geneva,  Illi- 
nois. 


Lily  Lake  (Village),  Kane 
County  (FEMA  Docket  No. 
D-7516) 

Person  Creek: 
Approximately  100  feet 
downstream  of  Great 

Western  Trail  Railroad  

Just  downstream  of  Route  64 
Maps  available  for  inspection 
at  the  Lily  Lake  Village  Hall, 
43W680  Empire  Road,  St. 
Charles,  Illinois. 


Mahomet  (Village),  Cham- 
paign County  (FEMA 
Docket  No.  D-7528) 

Sangamon  River: 

Approximately  800  feet 
downstream  of  down- 
stream corporate  limits 

Approximately  1 ,800  feet 
downstream  of  upstream 
corporate  limits  


#Depth  in 

feet  above 

ground. 

'Elevation 

in  feet 

(NGVD) 

•  Elevatkxi 

In  feet 

(NAVD) 


•889 

*676 

•717 

•716 

•716 

•684 

•688 

•680 
•692 

•693 

•694 

•670 


•716 
•720 


•862 
•872 


•677 
•689 


Source  of  flooding  and  location 


Maps  available  for  inspection 

at  the  Mahomet  Village  Hall, 
503  East  Main  Street,  Ma- 
homet, Illinois. 


Montgomery  (Village),  Kane 
County  (FEMA  Docket  No. 
D-7516) 

Blackberry  Creek  Tributary  G: 

Approximately  2,050  feet 

downstream  of  Aucutt 

Road 

Approximately  550  feet 
downstream  of  Jerk:ho 

Road 

Blackberry  Creek: 
Approximately  0.4  mile 
downstream  of  Jericho 

Road 

At  Jericho  Road  

Maps  available  for  inspection 
at  the  Montgomery  Village 
Cleri<'s  office,  1300  South 
Broadway,  Montgomery 
County,  Illinois. 


Pingree  Grove  (Village), 
Kane  County  (FEMA 
Docket  No.  D-7516) 

Pingree  Creek: 

Approximately  1 ,000  feet  up- 
stream of  Highland  Avenue 

Approximately  800  feet  up- 
stream of  Soo  Line  Rail- 
road   

Maps  available  for  inspection 

at  the  Pingree  Grove  Village 
Hall,  14N042  Reinking  Road, 
Hampshire,  Illinois. 


Sugar  Grove  (Village),  Kane 
County  (FEMA  Docket  No. 
D-7516) 

Blackberry  Creek: 
Approximately  1 ,050  feet  up- 
stream of  Densmore  Road 
Approximately  1 ,800  feet  up- 
stream of  Bliss  Road 

Blackberry  Creek  Tributary  E: 
At  confluence  with  Black- 
berry Creek  

At  Mankes  Road  

.Maps  available  for  inspection 

at  the  Sugar  Grove  Village 
Office,  10  Municipal  Drive, 
Sugar  Grove,  Illinois. 


MAINE 


Wells  (Town),  York  County 
(FEMA  Docket  No.  D-7504) 

Atlantic  Ocean: 

Approximately  300  feet  east 
of  the  intersection  of 
Boume  Avenue  and  Ocean 
Avenue  

Approximately  100  feet  west 
of  the  intersection  of  Mile 
Road  and  Webhannet 
Drive  


#Oepth  in 

feet  above 

ground. 

*Elevatk>n 

In  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 


•661 
•666 


•664 
•666 


*901 
•902 


•678 
*690 


•680 
•680 


•20 


•10 


Source  of  flooding  and  locatkxi 


Approximately  50  feet  north- 
west of  the  intersection  of 
Seaview  Drive  and 
Webhannet  Drive  

Approximately  100  feet 
southeast  of  the  intersec- 
tion of  Drakes  Island  Road 
and  Drakes  Island  Beach 
Road 

At  intersection  of  Furbush 
Road  and  Ocean  Avenue 

Approximately  200  feet 
southeast  of  the  intersec- 
tion of  Webhannet  Drive 

and  Folsom  Street 

Depot  Brook: 

Approximately  0.38  mile 
downstream  of  U.S.  Route 
1   

Approximately  0.25  mile 
downstream  of  U.S.  Route 

1   

Little  River: 

Approximately  0.62  mile  up- 
stream of  mouth  

At  confluence  of  Merriland 

River 

Merriland  River: 

At  confluence  with  the  Little 
River  

Approximately  1 25  feet 
downstream  of  Lords  Road 
Ogunquit  River: 

At  confluence  of  Stevens 
Brook 

Approximately  260  feet 
downstream  of  U.S.  Route 

1   

Stevens  Brook: 

Approximately  2.00  miles 
above  confluence  with 
Ogunquit  River  

Approximately  0.31  mile 
downstream  of  U.S.  Route 

1   

Webhannet  River: 

Approximately  0.72  mile 
downstream  of  U.S.  Route 
1   

Approximately  215  feet 
downstream  of  U.S.  Route 
1   

Maps  available  for  inspection 

at  the  Wells  Town  Hall,  Plan- 
ning &  Code  Enforcement 
Office,  208  Sanford  Road, 
Wells,  Maine. 


MASSACHUSETTS 


Worcester  (City),  Worcester 
County  (FEMA  Docket  No. 
D-7524) 

Broad  Meadow  Brook: 

Approximately  240  feet 
downstream  of  U.S.  High- 
way 20  

Approximately  1 .6  miles  up- 
stream of  U.S.  Highway  20 
Beaver  Brook: 

Approximately  1 75  feet 
downstream  of  Mill  Street 
bridge  

At  Maywood  Street  


#0eptti  In 

feet  above 
ground. 

•Elevation 
In  feet 
(NGVD) 

•  Elevation 
in  feet 
(NAVD) 


#1 

#2 
#1 

#2 

•10 

•10 

•10 
•10 

•10 
•10 

•10 

•10 

•10 
•10 

•10 
•10 


•450 
•484 


•480 
•481 


#Depth  in 

feet  above 

ground. 
'Elevation 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

Maps  available  for  inspection 

at  the  Worcester  Environ- 

mental/Land Use  Planner's 

Office,  25  Meade  Street, 

Worcester,  Massachusetts. 

NEW  JERSEY 

Florham     Park     (Borough), 

Morris      County      (FEMA 

Docket  No.  D-7524) 

Spring  Garden  Brook: 

Approximately  200  feet 

downstream  of  Brooklake 

Road 

•175 

At  the  upstream  corporate 

limits  

•182 

Maps  available  for  inspection 

at  the  Florham  Park  Munic- 

ipal Building,  Public  Worths 
Office,  1 1 1  Ridgedale  Ave- 

. 

nue,  Florham  Park,  New  Jer- 

sey. 

Rahway  (City),  Union  County 

(FEMA  Docket  No.  D-7524) 

Rahway  River: 

At  the  downstream  corporate 

limits  

•9 

Approximately  30  feet  up- 

stream of  Monroe  Street  ... 

•11 

South  Branch: 

M  the  confluence  with  the 

Rahway  River 

•11 

Approximately  528  feet 

downstream  of  East  Inman 

Avenue  

•11 

Maps  available  for  inspection 

at  the  Rahway  City  Hall, 

Department  of  Engineering, 

City  Hall  Plaza,  Rahway, 

New  Jersey. 

Weymouth   (Township),    At- 

lantic      County       (FEMA 

Docket  No.  D-7528) 

Tuckahoe  River: 

At  the  downstream  corporate 

limits  

•56 

At  the  upstream  corporate 

limits  

•77 

Great  Egg  Harbor  River: 

At  the  confluence  of  the 

South  River  

•9 

At  the  upstream  corporate 

limits  

•9 

South  River: 

At  Walkers  Forge  Avenue  .... 

•16 

Approximately  500  feet  up- 

stream of  upstream  cor- 

porate limits 

•38 

Maps  available  for  inspection 

at  the  Weymouth  Township 

Hall,  45  South  Jersey  Ave- 

nue, Dorothy,  New  Jersey. 

NEW  YORK 

Mina    (Town),    Chautauqua 

County  (FEMA  Docket  No. 

D-7524) 

Findley  Lake: 

#Oepth  in 

feet  above 

■ 

ground 
'Elevation 

1 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 

Entire  shoreline  of  Findley 

Lake ..,, 

•1.423 

Maps  available  for  inspection 

at  Mina  Town  Community 

Center.  2883  North  Road, 

Findley  Lake,  New  York 

Sardinia  (Town),  Erie  County 

(FEMA  Docket  No.  D-7528) 

Hosmer  Brook: 

Approximately  0.83  mile 

downstream  of  State 

Route  39     

•1.320 

Approximately  80  feet  up- 
stream of  Genesee  Road 

'1,408 

Maps  available  for  inspection 

at  the  Sardinia  Community 

Center,  12320  Savage  Road. 

Sardinia.  New  York. 

TENNESSEE 

Fairview   (City),   Williamson 

County  (FEMA  Docket  No. 

D-7524) 

Hunting  Camp  Creek: 

At  upstream  side  of  Femvale 

Road  

•703 

A  point  approximately  0.75 

mile  upstream  of  Chester 

Road  

•822 

Hunting  Camp  Creek  Tributary 

No  2: 

At  Femvale  Road 

•701 

Approximately  30  feet  up- 
stream of  Chester  Road 

•794 

Hunting  Camp  Creek  Tributary 

No.  3: 

At  Femvale  Road 

•701 

Approximately  275  feet  up- 
stream of  State  Route  100 

•804 

Hunting  Camp  Creek  Tnbutary 

No.  4: 

At  the  confluence  with  Hunt- 

ing Camp  Creek  Tributary 

No.  3 

•721 

Approximately  200  feet  up- 
stream of  Chester  Road  . 

•798 

Hunting  Camp  Creek  Tributary 

No  5: 

At  the  confluence  with  Hunt- 

ing Camp  Creek  Tributary 

No,  2 

•790 

Approximately  20  feet  up- 
stream of  Chester  Road 

'794 

Maps  available  for  inspection 

at  the  Fairview  City  Hall. 

1874  Fairview  Boulevard, 

Fairview,  Tennessee. 

Franklin    (City),    Williamson 
County  (FEMA  Docket  No. 

D-7283) 

Watson  Branch: 

Approximately  1 ,625  feet  up- 

stream of  confluence  with 

Harpeth  River  

'644 

Approximately  75  feet  down- 

stream of  Murfreesboro 

Pike  

•699 

South  Prong  Creek: 
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Source  of  flooding  and  location 


Approximately  75  feet  up- 
stream of  confluence  witfi 
Spencer  Creek  

Approximately  1,100  feet  up- 
stream of  Liberty  Pike  

Unnamed  Tributary  to  Soutti 

Prong  Creek: 

At  confluence  witfi  South 
Prong  Creek  

Approximately  715  feet  up- 
stream of  confluence  wrtfi 
South  Prong  Creek  

Maps  available  for  inspection 

at  the  Franklin  City  Hall. 
Code  Department,  109  Third 
Avenue  South,  Franklin.  Ten- 
nessee. 


Murfreesboro  (City),  Ruther- 
ford County  (FEMA  Dock- 
et No.  D-7524) 

Lytic  Creek: 
At  the  confluence  with  West 

Fork  Stones  River  

At  a  point  approximately  200 
feet  upstream  of  Country 

Club  Drive  

Sinking  Creek: 
At  the  confluence  with  West 

Fork  Stones  River  

Approximately  0.6  mile  up- 
stream of  Thompson  Lane 
Unnamed  Tributary  of  West 
Fork  Stones  River: 
At  the  confluence  with  West 

Fork  Stones  River  

Approximately  0.54  mile  up- 
stream of  confluence  with 
West  Fork  Stones  River  .... 
West  Fork  Stones  River: 
Approximately  0.7  mile  up- 
stream of  1-840  

At  the  confluence  of  Middle 

Fork  Stones  River  

Todds  Lake: 
Entire  shoreline  within  the 

community  

Sink  Hole  #1: 
Entire  perimeter  of  the  sink 

hole 

Middle  Fork  Stones  River: 
At  the  confluence  with  West 

Fork  Stones  River  

Approximately  0.5  2  mile  up- 
stream of  confluence  with 
West  Fork  Stones  River  .... 
Sink  Hole  ^: 
Entire  perimeter  of  the  sink 

hole 

Sink  Hole  #3; 
Entire  perimeter  of  the  sink 
hole 

Maps  available  for  inspection 

at  the  City  of  Murfreesboro 
Planning  Department,  City 
Hall,  1 1 1  West  Vine  Street. 
Murfreesboro,  Tennessee. 

Ruttierford  County  (Unincor- 
porated Areas)  (FEMA 
Docket  No.  D-7S24) 

Lytle  Creek: 


#Depth  in 

feet  above 

ground 

"Elevation 

in  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 


•663 
•729 

•682 
•689 


•573 

•602 

•547 
•547 

•586 

•586 

•543 
•595 

•613 

•607 

•595 

•596 

•595 

•585 


Source  of  flooding  and  kxatwn 


At  a  point  approximately  455 
feet  upstream  of  Sanbym 
Drive  

At  a  point  approximately  1 .26 
miles  upstream  of  Dilton- 

Mankin  Road  

West  Fork  Stones  River: 

At  a  point  approximately  0.35 
mile  upstream  of  Sulphur 
Springs  Road  

At  a  point  approximately  1 .28 
miles  upstream  of  Stones 

River  Road  

Sinking  Creek: 

At  the  confluence  with  West 
Fork  Stones  River  

Approximately  250  feet 
downstream  of  Thompson 

Lane  

Lees  Spring  Brancti: 

At  the  confluence  with  Lytle 
Creek 

Approximately  500  feet  up- 
stream of  confluence  with 

Lytle  Creek  

Unnamed  Tributary  of  West 

Fork  Stones  River: 

Approximately  0.54  mile  up- 
stream of  confluence  with 
West  Fori<  Stones  River  .... 

Approximately  1 06  feet  up- 
stream of  State  Highway 

99  

Todds  Lake: 

Entire  shoreline  within  the 

community  

/Middle  Fork  Stones  River: 

At  the  confluence  with  West 
Fori<  Stones  River  

Approximately  0.52  mile  up- 
stream of  confluence  with 
West  Fori<  Stones  River  .... 

Maps  available  for  inspection 
at  the  Rutherford  County 
Planning  Department,  #1 
Southside  Square, 
Murfreesboro,  Tennessee. 


Williamson  County  (Unincor- 
porated Areas)  (FEMA 
Docket  Nos.  D-7283  and 
D-7524) 

Brush  Creek: 

At  county  boundary 

Approximately  1 .57  miles  up- 
stream of  Old  Brush  Creek 

Road  

Harrison  Brancti  Creek: 

Confluence  with  Brush  Creek 

Approximately  125  feet 
downstream  of  unnamed 

road  

Hunting  Camp  Creek: 

Approximately  55  feet  down- 
stream of  the  confluence 
with  Hunting  Camp  Creek 
Tributary  No.  3  

At  upstream  side  of  Femvale 

Road  

Hunting  Camp  Creek  Tributary 

No.  2: 

At  the  confluence  with  Hunt- 
ing Camp  Creek  

At  Fernvale  Road 


ifDepth  in 

feet  atxsve 

ground. 

'Elevation 

In  feet 

(NGVD) 

•  Elevation 

in  feet 

(NAVD) 


*599 
♦656 

*525 
•675 
•547 
•547 
•620 
*620 

•586 
•588 
•613 
•595 
•596 


•548 

•676 
•556 

•668 

•680 
•703 


•684 
•701 


#Depth  in 

feet  at)ove 

ground. 
'Elevation 

Source  of  flooding  and  location 

in  feet 

(NGVD) 

•  Elevatk>n 

in  feet 

(NAVD) 

Hunting  Camp  Creek  Tributary 

No.  3: 

At  the  confluence  with  Hunt- 

ino  Camo  Creek  

•681 

At  upstream  side  of  Femvale 

Road 

•702 

Leipers  Fork: 

Just  upstream  of  Bailey  Road 

•670 

At  downstream  side  of  Bear 

Creek  Road  

•727 

East  Fork  Creek: 

At  county  lx)undarv  

•587 

Approximately  900  feet  up- 

stream of  most  upstream 

crossing  of  Big  East  Fori< 

Road 

•692 

Beech  Creek: 

Confluence  with  Little 

Haroeth  River        

*600 

Approximately  700  feet 

downstream  of  Murry  Lane 

•649 

Trace  Creek: 

Approximately  50  feet  down- 

stream of  county  boundary 

•569 

Approximately  100  feet 

downstream  of  Natchez 

Bend  Road  

•642 

Mill  Creek: 

Approximately  520  feet  up- 
stream of  Concord  Road  ... 

•557 

Approximately  264  feet  up- 

stream of  Rocky  Fori< 

Road  

•612 

Owl  Creek: 

Approximately  0.46  mile  up- 

stream of  Ragsdale  Road 

•650 

At  downstream  side  of  Split 

Log  Road  

•677 

Unnamed  Tributary  of  Mill 

Creek: 

Approximately  100  feet  up- 

stream of  confluence  with 

Mill  Creek     

•600 

Approximately  1,150  feet  up- 

stream of  confluence  with 

Mill  Creek  

•603 

Watson  Branch: 

Approximately  275  feet 

downstream  of 

Murfreesboro  Road  

•698 

Approximately  75  feet  down- 

stream of  Murfreesboro 

Road 

•699 

Maps  available  for  inspection 

at  the  Williamson  County 

Complex,  Planning  Depart- 
ment, 1320  West  Main 

Street,  Suite  125,  Franklin, 

Tennessee. 

VIRGINIA 

Grottoes    (Town),    Augusta 

and  Rockingham  Counties 

(FEMA     Docket    No.     D- 

7524) 

Miller  Run: 

Approximately  160  feet 

downstream  of  21st  Street 

•1,090 

Approximately  60  feet  upr 
stream  of  Gary  Street 

•1,152 

Source  of  flooding  and  kxaSon 

#Depth  in 
feet  above 

ground. 
•ElevatkMi 

in  feet 

(NGVD) 

•  Elevatkxi 

in  feet 

(NAVD) 

Maps  available  for  Inspection 

at  the  Grottoes  Town  Office, 
601  Dogwood  Avenue,  Grot- 
toes, Virginia. 

(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance") 

Dated:  August  30,  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 

Mitigation  Administration. 

[FR  Doc.  02-22825  Filed  9-6-02;  8:45  am) 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart68 

[CC  Docket  No.  99-216,  FCC  02-103] 

2000  Biennial  Regulatory  Review  of 
Adopting  Technical  CrHerla  and 
Approving  Terminal  Equipment 

AGENCY:  Federal  Communicatidns 

Commission. 

ACTION:  Final  rule;  reconsideration. 

SUMMARY:  In  this  docimient,  the 
Commission  addresses  requests  to 
reconsider  portions  of  the  Commission's 
Report  and  Order  published 
Wednesday,  January  24,  2001  (66  FR 
7579]  that  modified  its  rules  governing 
the  connection  of  terminal  equipment  to 
the  public  switched  telephone  network 
to  streamline  the  standards 
development  and  approval  processes  for 
terminal  equipment. 
DATES:  Effective  October  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  John 
Hays,  Industry  Analysis  and  Technology 
Division,  Wireline  Competition  Bureau, 
voice  202-418-0875,  fax  202-418-0520. 
SUPPLEMENTARY  INFORMATION:  In  the 
Order  on  Reconsideration,  the 
Commission  addressed  several  issues 
raised  in  ex  parte  comments  or  in 
petitions  for  reconsideration  and 
subsequent  pleadings. 

The  Commission  clarified,  pursuant 
to  a  request  by  the  Administrative 
Coxmcil  for  Terminal  Attachments 
(Administrative  Coimcil)  seeking 
clarification  of  §  68.602(c),  that  a  formal 
contract  is  not  required  between  the 
Administrative  Council  and  its 
sponsors.  In  establishing  §  68.602(c),  the 
Commission  intended  to  ensure  that  the 
nature  of  the  arrangement  between  the 


Administrative  Coimcil  and  its 
sponsor(s)  is  subject  to  public 
disclosure.  The  Administrative  Council 
states  that  it  will  develop  a  statement  of 
work  or  similar  document  pertaining  to 
its  relationship  with  its  sponsors,  and 
make  the  document  available  online  and 
from  the  secretariat  upon  request.  The 
Commission  found  that  this  would  be 
sufficient  for  purposes  of  compliance 
with  §  68.602(c). 

The  Commission  denied  petitions  to 
reconsider  the  supplier's  declaration  of 
conformity  (SDoC)  procediu^ 
established  in  the  Report  and  Order. 
stating  that  the  Commission  has  long 
permitted  testing  of  part  68  equipment 
by  non-accredited  laboratories,  with  few 
documented  problems,  and  has  required 
laboratory  accreditation  only  in 
instances  where  the  test  procedures  are 
sufficiently  complex  so  as  to  raise 
concerns  about  the  tests  being 
performed  properly.  The  Commission 
found  no  such  concerns  with  the  tests 
required  for  part  68  terminal  equipment. 
Moreover,  the  Commission  stated  that 
commenters'  concerns  that  use  of  the 
SDoC  process  will  lead  to  non- 
compliant  equipment  are  unfounded. 

Th(B  Commission  granted  Industry 
Canada's  request  to  delete  the 
requirement  in  §  68.321  of  the  rules  that 
responsible  parties  be  located  within  the 
United  States.  The  Commission 
amended  §68.321  to  specify  that 
responsible  parties  must  designate  an 
agent  for  service  of  process  that 
maintains  an  office  within  the  United 
States. 

The  Commission  denied  the  petition 
by  the  American  National  Standards 
Institute  to  accept  standards 
development  by  the  Canvass  method  of 
consensus  for  technical  criteria,  but 
granted  the  American  National 
Standards  Institute  petition  as  to 
appeals  procedures.  The  Commission 
found  that  the  (Drganization  and 
Standards  Committee  methods  of 
development  provide  additional 
assurance  of  public  participation, 
similar  to  that  provided  in  a  rulemaking 
proceeding,  by  allowing  open 
participation.  Thus,  the  Commission 
intends  to  ensure  that  interested  parties 
have  a  voice  in  drafting  the  standards  at 
an  early  stage  in  the  standards 
development  process.  Notwithstanding 
the  American  National  Standards 
Institute's  finding  that  the  (Canvassing 
method  ultimately  provides  a  similar 
level  of  due  process  afforded  by  the 
other  two  methods,  the  Commission 
found  that  for  the  purpose  of  developing 
technical  criteria,  it  is  essential  for  all 
interested  parties  to  have  an 
opportunity  to  enjoy  full  participation 


in  the  standards  development  process 
from  the  outset  of  that  process. 

In  addition,  the  Conunission  clarified 
on  its  own  motion  that  after  technical 
criteria  are  published,  and  the  30-day 
public  notice  period  passes,  technical 
criteria  will  be  deemed  to  be 
presumptively  valid  and  remain  so 
during  appeal,  unless  they  are 
subsequently  invalidated  by  the 
standards  development  organization, 
the  Administrative  Council,  the 
American  National  Standards  Institute, 
or  the  Commission. 

The  Commission  granted  the  requests 
of  several  petitioners  to  eliminate  the 
provisions  in  §§68.354(d}  and  68.612 
requiring  the  manufacturer(s)  of 
terminal  equipment  to  be  identified  on 
the  label  and  in  the  database  of 
approved  terminal  equipment.  The 
Commission  found  that  current  business 
practices  often  are  that  the  licensing 
entity,  whose  name  is  on  the  product, 
contracts  with  several  manufacturers  to 
produce  the  equipment.  In  such  case  the 
relevant  entity  is  the  licensing  party,  not 
the  manufacturer.  These  contract 
manufacturers  are  numerous  and  may 
change  frequently  and,  perhaps  most 
importantly,  their  identities  are 
proprietary  information  for  the  licensing 
entity. 

The  Commission  also  denied  petitions 
to  retain  the  technical  rules  for  type  B 
surge  requirements.  The  Commission 
stated  that  the  privatized  system  is  the 
most  efficient  and  responsive  method 
for  addressing  future  updates  to  the 
technical  criteria  for  terminal 
equipment.  It  foimd  that  BellSouth's 
concerns,  that  the  Type  B  siu^e 
requirements  would  be  eliminated 
under  the  privatized  system,  are 
unfounded.  The  Commission  pointed 
out  that  the  Administrative  Ck>uncil  has 
no  discretion  unilaterally  to  remove  the 
Type  B  surge  requirements.  Standards 
development  organizations  that  meet 
the  requirements  of  the  Report  and 
Order  are  the  only  entities  that  may 
formulate  changes  to,  or  ultimately 
eliminate,  technical  criteria.  Such 
standards  development  organizations 
must  permit  open  participation  in  the 
development  or  amendment  of  technical 
requirements,  and  they  must  follow 
consensus  procedures.  The 
Administrative  Council  merely 
publishes  these  criteria  after  ensuring 
the  Commission's  requirements  were 
met.  Moreover,  the  Commission  retains 
de  novo  review,  appeals  and 
enforcement  jiuisdiction  in  the  event  of 
an  appeal  of  technical  criteria. 

On  its  own  motion,  the  Commission 
amended  §  68.162(e)(5)(i}  to  clarify  that 
the  Administrative  Council  is 
responsible  for  publishing  technical 
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criteria,  and  §  68.162(g)  to  provide  that 
certificates  issued  by 
Telecommunications  Certification 
Bodies  be  given  to  the  Administrative 
Council  rather  than  to  the  Commission. 

The  Commission  declined  to  take 
hirther  action  on  a  1998  Biennial 
Review  proceeding  regarding  signal 
power  limitations,  but  allowed  the 
industry  to  develop  standards  if  it 
determines  such  standards  are 
appropriate  and  reasonable.  In  addition, 
the  Commission  clarified  that  the 
Administrative  Council  shall  publish 
the  technical  criteria  that  have  been  the 
subject  of  its  streamlined  waiver 
proceedings. 

Procedural  Matters 

Paperwork  Reduction  Act 

The  action  contained  herein  has  been 
analyzed  with  respect  to  the  Paperwork 
Reduction  Act  of  1995  and  found  not  to 
impose  new  or  modified  reporting  and 
recordkeeping  requirements  or  burdens 
on  the  public. 

Final  Regulatory  Flexibility  Certification 

In  the  Report  and  Order,  the 
Commission  concluded  that  privatizing 
the  terminal  equipment  registration 
process  would  reduce  unnecessary  costs 
and  delays  currently  imposed  upon 
suppliers  and  the  Commission  without 
measiu-ably  increasing  the  possibility  of 
harm  to  the  network.  The  Commission 
foimd  that  registration  of  terminal 
equipment  shall  continue,  but  that 
suppliers  may  show  compliance  with 
the  technical  criteria  through  one  of  two 
means.  First,  suppliers  may  seek 
approval  of  terminal  equipment's 
compliance  with  the  relevant  techniccil 
criteria  from  private 
Telecommunications  Certification 
Bodies.  In  the  alternative,  suppliers  may 
show  compliance  through  the  SDoC 
method  of  equipment  approval.  Upon 
weighing  the  substantial  benefits  of 
accelerating  the  terminal  equipment 
approval  process  against  the  unlikely 
possibility  of  any  cost  increases 
associated  with  harm  to  the  PSTN  that 
may  result  from  a  decreased  presence  of 
the  Commission  in  the  approval 
process,  the  Commission  concluded  that 
is  no  longer  in  the  public  interest  for  it 
to  continue  its  Part  68  registration 
functions. 

This  Order  on  Reconsideration  affirms 
the  Commission's  findings  with  regard 
to  these  provisions,  and  hence  the 
economic  effect  on  small  businesses 
will  not  change  from  that  discussed  in 
the  Report  and  Order.  Therefore,  we 
certify  that  the  requirements  of  this 
Order  on  Reconsideration  will  not  have 
a  significant  economic  impact  on  a 


substantial  number  of  small  entities. 
The  Commission  will  send  a  copy  of 
this  Order  on  Reconsideration  including 
a  copy  of  this  Certification,  in  a  report 
to  Congress  pinsuant  to  the 
Congressional  Review  Act,  see  5  U.S.C. 
801(a)(1)(A).  In  addition,  this  Order  on 
Reconsideration  and  this  certification 
will  be  sent  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration,  and  will  be  published 
in  the  Federal  Register.  See  5  U.S.C. 
605fb). 

Ordering  Clauses 

Accordingly,  it  is  ordered  that, 
pursuant  to  the  authority  contained  in 
Sections  1-4,  201-205  and  303(r)  of  the 
Communications  Act  of  1934,  as 
amended,  47  U.S.C.  151-154,  201-205 
and  303(r),  this  order  on  reconsideration 
in  CC  Docket  No.  99-21 6  and  order 
terminating  proceeding  in  CC  Docket 
No.  98-163  is  hereby  adopted  and  Part 
68  of  the  Commission's  rules  are 
amended  as  set  forth.  It  is  further 
ordered  that  the  amendments  of  the 
Commission's  rules  as  set  forth  are 
adopted,  effective  October  9,  2002! 

It  is  further  ordered  that  the 
Commission's  Consumer  and 
Governmental  Affairs  Bureau,  Reference 
Information  Center,  shall  send  a  copy  of 
this  Order  on  Reconsideration, 
including  the  Supplemental  Final 
Regulatory  Flexibility  Certification,  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration. 

List  of  Subjects  in  47  CFR  Part  68 

Communications  common  carriers. 
Terminal  equipment.  Technical  criteria. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  part  68  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  68— CONNECTION  OF 
TERMINAL  EQUIPMENT  TO  THE 
TELEPHONE  NETWORK 

1.  The  authority  citation  for  part  68 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303. 

2.  Section  68.162(f)(5)(i)  and  (g)(1)  are 
revised  to  read  as  follows: 

§  68.1 62    Requirements  for 
Telecommunication  Certification  Bodies. 


(f)' 
(5) 


(i)  Grant  a  waiver  of  Commission 
rules  or  technical  criteria  published  by 
the  Administrative  Council,  or  certify 
equipment  for  which  Commission  rules 
or  requirements,  or  technical  criteria  do 
not  exist,  or  for  which  the  application 
of  the  rules  or  requirements,  or 
technical  criteria  is  unclear. 
***** 

(g)*  *  * 

(1)  A  Telecommunications 
Certification  Body  shall  supply  a  copy 
of  each  approved  application  form  and 
grant  of  certification  to  the 
Administrative  Coujicil  for  Terminal 
Attachments. 
***** 

3.  Section  68.321  is  revised  to  read  as 
follows: 

§  68.321    Location  of  responsible  party. 

The  responsible  party  for  a  Supplier's 
Declaration  of  Conformity  must 
designate  an  agent  for  service  of  process 
that  is  physically  located  within  the 
United  States. 

4.  Section  68.354(d)  is  revised  to  read 
as  follows: 

§68.354    Numbering  and  labeling 
requirements  for  terminal  equipment. 

***** 

(d)  Labeling  developed  for  terminal 
equipment  by  the  Administrative 
Council  on  Terminal  Attachments  shall 
contain  sufficient  information  for 
providers  of  wireline 
telecommimications,  the  Federal 
Conununications  Commission,  and  the 
U.S.  Customs  Service  to  carry  out  their 
functions,  and  for  consumers  to  easily 
identify  the  responsible  party  of  their 
terminal  equipment.  The  niunbering 
and  labeling  scheme  shall  be 
nondiscriminatory,  creating  no 
competitive  advantage  for  any  entity  or 
segment  of  the  industry.  ■ 

***** 

5.  Section  68.602(c)  is  revised  to  read 
as  follows: 

§  68.602    Sponsor  of  the  Administrative 
Council  for  Terminal  Attachments. 

***** 

(c)  After  the  Administrative  Council 
for  Terminal  Attachments  is  populated, 
the  sponsors  are  responsible  for 
fulfilling  secretariat  positions  as 
determined  by  the  Administrative 
Council  for  Terminal  Attachments.  The 
Administrative  Council  shall  post  on  a 
publicly  available  web  site  and  make 
available  to  the  public  in  hard  copy 
form  the  written  agreement  into  which 
it  enters  with  the  sponsor  or  sponsors. 

6.  Section  68.612  is  revised  to  read  as 
follows: 


168.612    Labels ontannilMl aquipmanL 
Terminal  equipment  certified  by  a 
Telecommunications  Certification  Body 
or  approved  by  the  Supplier's 
Declaration  of  Conformity  under  this 
part  shall  be  labeled.  The 
Administrative  Coimcil  for  Terminal 
Attachments  shall  establish  appropriate 
labeling  of  terminal  equipment. 
Labeling  shall  meet  the  requirements  of 
the  Federal  Communications 
Commission  and  the  U.S.  Customs 
Service  for  their  respective  enforcement 
pvuposes,  and  of  consumers  for 
purposes  of  identifying  the  responsible 
party  and  model  niunber. 

[FR  Doc.  02-22784  Filed  9-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  AtnMMpherIc 
Admlnletratlon 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  i.D. 
082802G] 

Fisherlea  of  ttie  Exclualve  Economic 
Zone  Off  Alaeka;  Reallocation  of 
Pollock  In  the  Bering  Sea  aubarea 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atnujspheric  Administration  (NOAA), 

Commerce. 

ACnON:  Reallocation. 

summary:  NMFS  is  reallocating 
projected  unused  amoimts  of  Bering  Sea 


subarea  (BS)  pollock  from  the  incidental 
catch  account  to  the  directed  fisheries. 
This  action  is  necessary  to  allow  the 
2002  total  allowable  catch  (TAG)  of 
pollock  to  be  harvested. 
DATES:  Effective  September  4,  2002  until 
2400  hrs,  A.l.t.,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  grotmdfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679. 

In  accordance  with 
§679.20(a)(5){i)(C)(l)  and  the  American 
Fisheries  Act  (AFA)  (Public  Law  105- 
277,  Division  C,  Title  U),  NMFS 
specified  a  pollock  incidental  catch 
allowance  equal  to  4  percent  of  the 
pollock  total  allowable  catch  after 
subtraction  of  the  ten  percent 
Commimity  Development  Quota  reserve 
in  the  emergency  nile  implementing 
2002  harvest  specifications  and 
associated  management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002,  and  67  FR  34860, 
May  16,  2002). 

As  of  August  17,  2002,  the 
Administrator,  Alaska  Region,  NMFS 
(Regional  Administrator),  has 


determined  that  approximately  22,104 
metric  tons  (mt)  of  pollock  remain  in  the 
incidental  catch  account.  Based  on 
projected  harvest  rates  of  other 
groimdfish  species  and  the  expected 
bycatch  of  pollock  in  those  fisheries,  the  ' 
Regional  Administrator  has  determined 
that  9,000  mt  of  pollock  specified  in  the 
incidental  catch  account  will  not  be 
necessary  as  incidental  catch.  Therefore, 
NMFS  is  apportioning  the  projected 
unused  amount,  9,000  mt,  of  pollock 
from  the  incidental  catch  account  to  the 
directed  fishing  allowances  established 
at  §679.20{a)(5)(i)(C)(2).  This  transfer 
will  increase  the  allocation  to  catcher 
vessels  harvesting  pollock  for 
processing  by  the  inshore  component  by 
4,500  mt,  to  catcher/processors  and 
catcher  vessels  harvesting  pollock  for 
processing  by  catcher  processors  in  the 
offshore  component  by  3,600  mt  and  to 
catcher  vessels  harvesting  pollock  for 
processing  by  motherships  in  the 
offshore  component  by  900  mt.  Pursuant 
to  §  679.2O(a)(5)(i)(C)(2)(i0.  no  less  than 
8.5  percent  of  the  3,600  mt  allocated  to 
catcher  processors  in  the  offshore 
component,  306  mt,  will  be  available  for 
harvest  only  by  eligible  catcher  vessels 
delivering  to  listed  catcher  processors. 

Pursuant  to  §  679.20(a)(5)(i)(C)(3). 
Table  1,  which  is  a  revision  of  Table  11 
in  the  Final  2002  Harvest  Specifications 
(67  FR  956,  January  8,  2002),  revises  the 
final  2002  BS  subarea  allocations  to 
include  the  seven  inshore  catcher  vessel 
pollock  cooperatives  that  have  been 
approved  and  permitted  by  NMFS  for 
the  2002  fishing  year  consistent  with 
this  reallocation. 


TABLE  1.  BERING  SEA  SUBAREA  INSHORE  COOPERATIVE  ALLOCATIONS 


Cooperative  name  and  member  vessels 


Akutan  Catcher  Vessel  Assoaa^on 
ALDEBARAN,  ARCTIC  EXPLORER, 
ARCTURUS,  BLUE  FOX,  CAPE 
KIWANDA,  COLUMBIA,  DOMINATOR. 
EXODUS,  FLYING  CLOUD, 
GOLDEN  DAWN,  GOLDEN  PISCES, 
HAZEL  LORRAINE,  INTREPID 
EXPLORER,  LESLIE  LEE,  LISA  MELINDA. 
MAJESTY,  MARCY  J,  MARGARET  LYN. 
NORDIC  EXPLORER,  NORTHERN 
PATRIOT,  NORTHWEST  EXPLORER, 
PACIFIC  RAM,  PACIFIC  VIKING, 
PEGASUS,  PEGGY  JO, 
PERSEVERANCE,  PREDATOR,  RAVEN, 
ROYAL  AMERICAN.  SEEKER, 
SOVEREIGNTY,  TRAVELER, 
VIKING  EXPLORER 
Arc^  Enterprise  AssodaUon 
BRISTOL  EXPLORER, 
OCEAN  EXPLORER,  PACIFIC  EXPLORER 


Sum  of  memt)er 
vessel's  offictai 
catcti  histories^ 


245,527 


36,807 


Percentage  of 
inshore  sector  al- 
location 


Annual  co-op  allo- 
cation 


28.085% 


4.210% 


181,433 


27,198 
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vol 


67 


Iss 

1 

7 
4 


2002 


Cooperative  name  and  member  vessels 

Sum  of  member 
vessel's  official 

Percentage  of 
inshore  sector  al- 

Annual co-op  allo- 
cation 

catch  histories^ 

location 

Northern  Victor  Fleet  Cooperative 

ANITA  J,  COLLIER  BROTHERS, 

COMMODORE,  EXCALIBUR  il, 

GOLDRUSH,  HALF  MOON  BAY,  MISS 

BERDIE,  NORDIC  FURY,  PACIFIC  FURY. 

POSEIDON,  ROYAL  ATLANTIC, 

SUNSET  BAY,  STORM  PETREL 

73,656 

8.425% 

54,429 

Peter  Pan  Fleet  Cooperative 

AMBER  DAWN,  AMERICAN  BEAUTY, 

ELIZABETH  F,  MORNING  STAR,  OCEAN 

. 

LEADER,  OCEANIC,  PROVIDIAN.  TOPAZ, 

WALTER  N 

18,693 

2.138% 

13.813 

Unalaska  Cooperative 

ALASKA  ROSE,  BERING  ROSE. 

DESTINATION,  GREAT  PACIFIC, 

MESSIAH,  MORNING  STAR,  MS  AMY. 

PROGRESS,  SEA  WOLF,  VANGUARD, 

WESTERN  DAWN 

106.737 

12.209% 

78,874 

UniSea  Fleet  Cooperative 

ALSEA,  AMERICAN  EAGLE,  ARGOSY, 

AURIGA,  AURORA,  DEFENDER, 

GUN-MAR,  NORDIC  STAR.  PACIFIC 

MONARCH.  SEADAWN,  STARFISH, 

STARLITE 

201,566 

23.056% 

148,948 

Westward  Fleet  Cooperative 

A.J.,  ALASKAN  COMMAND,  ALYESKA. 

ARCTIC  WIND,  CAITLIN  ANN, 

CHELSEA  K,  DONA  MARTITA, 

FIERCE  ALLEGIANCE,  HICKORY  WIND, 

, 

OCEAN  HOPE  3,  PACIFIC  KNIGHT, 

PACIFIC  PRINCE,  STARWARD,  VIKING, 

WESTWARD  1 

189.544 

21.681% 

140,064 

Open  access  AFA  vessels 

1,707 

0.195% 

1.261 

Total  inshore  allocation 

874,238 

100% 

646.020 

1  Under  §  679.62(e)(1)  the  individual  catch  history  for  each  vessel  is  equal  to  the  vessel's  best  2  of  3  years  inshore  pollock  landings  from  1995 
through  1997  and  includes  landings  to  catcher/processors  for  vessels  that  made  500  or  more  mt  of  landings  to  catcher/processors  from  1995 
through  1997. 


Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the 
implementation  of  these  measures  in  a 
timely  fashion  in  order  to  allow  full 
utilization  of  the  pollock  TAG  and, 
therefore,  reduce  the  public's  ability  to 
use  and  enjoy  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  comment. 


This  action  is  taken  under  50  CFR 
679.20.  and  is  exempt  from  review 
under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  August  30,  2002. 
Virginia  M.  Fay, 

Act i rig  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22807  Filed  &-4-02;  1:52  pm] 

BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  011218304-1304-01;  I.D. 
090302A] 

Fisheries  of  the  Exciusive  Economic 
Zone  off  Alasica;  "Other  Rockfish"  in 
the  Bering  Sea  Subarea  of  ttie  Bering 
Sea  and  Aleutian  Islands  Management 
Area 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Closure. 

summary:  NMFS  is  prohibiting  retention 
of  all  rockfish  defined  in  the  category 
"other  rockfish"  in  Table  3  of  2002 
harvest  specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (January 
8,  2002)  in  the  Bering  Sea  subarea  of  the 


Bering  Sea  and  Aleutian  Islands 
management  area  (BSAI).  NMFS  is 
requiring  that  catch  of  "other  rockfish" 
in  this  area  be  treated  in  the  same 
manner  as  prohibited  species  and 
discarded  at  sea  with  a  minimum  of 
injury.  This  action  is  necessary  because 
the  amoimt  of  the  2002  total  allowable 
catch  (TAC)  of  "other  rockfish"  in  this 
area  has  been  achieved. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  4,  2002,  until 
2400  hrs,  A.l.t.,  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Furuness,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groimdfish  fishery  in  the 
BSAI  according  to  the  Fishery 
Management  Plan  for  the  Groundfish 
Fishery  of  the  Bering  Sea  and  Aleutian 
Islands  Area  (FMP)  prepared  by  the 
North  Pacific  Fishery  Management 
Council  under  authority  of  the 
Magnuson-Stevens  Fishery 
Conservation  and  Management  Act. 
Regulations  governing  fishing  by  U.S. 
vessels  in  accordance  with  the  FMP 
appear  at  subpart  H  of  50  CFR  part  600 
and  50  CFR  part  679:The  amount  of  the 
2002  TAC  of  "other  rockfish"  in  the 
Bering  Sea  subarea  of  the  BSAI  was 
established  as  307  metric  tons  by  an 
emergency  rule  implementing  2002 
harvest  specifications  and  associated 
management  measiires  for  the 
groimdfish  fisheries  off  Alaska  (67  FR 
956,  January  8,  2002). 

In  accordance  with  §  679.20(d)(2),  the 
Administrator,  Alaska  Region,  NMFS, 
has  determined  that  the  amount  of  the 
2002  TAC  for  "other  rockfish"  in  the 
Bering  Sea  subarea  of  the  BSAI  has  been 
achieved.  Therefore,  NMFS  is  requiring 
that  further  catches  of  "other  rockfish" 
in  the  Bering  Sea  subarea  of  the  BSAI 
be  treated  as  prohibited  species  in 
accordance  with  §  679.21(b). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
fit)m  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA, 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportxmity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  overharvesting  the 
allocation  of  the  TAC,  and  therefore 
reduce  the  public's  ability  to  use  the 
fishery  resoiirce. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 


effective  date  of  this  action  imder  5 
U.S.C.  553(d)(3).  This  finding  is  based 
upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity  . 
forjpublic  comment. 

Tnis  action  is  required  by  §  679.20 
and  is  exempt  from  review  under 
Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:September  4,  2002 
Vii^ginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 
(FR  Doc.  02-22806  Filed  »-4-02;  1:52  pm) 
BNXMQ  COOC  3810-2S-6 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  679 

[Doclwt  No.  011218304-1304-01;  I.D. 
090302D] 

Fisheries  of  the  Exclusive  Economic 
Zone  Off  Ateska;  Pollock  In  Statlsttoai 
Area  630  of  the  Gulf  of  Alaska 

agency:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
ACTION:  Closure. 

SUMMARY:  NMFS  is  prohibiting  directed 
fishing  for  pollock  in  Statistical  Area 
630  in  the  Gulf  of  Alaska  (GOA).  This 
action  is  necessary  to  prevent  exceeding 
the  C  season  allowance  of  the  pollock 
total  allowable  catch  (TAC)  for 
Statistical  Area  630. 
DATES:  Effective  1200  hrs,  Alaska  local 
time  (A.l.t.),  September  4,  2002,  until 
1200  hrs,  A.l.t.,  October  1,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Funmess,  907-586-7228. 
SUPPLEMENTARY  INFORMATION:  NMFS 
manages  the  groundfish  fishery  in  the 
GOA  exclusive  economic  zone 
according  to  the  Fishery  Management 
Plan  for  Groundfish  of  the  Gulf  of 
Alaska  (FMP)  prepared  by  the  North 
Pacific  Fishery  Management  Coimcil 
under  authority  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act.  Regulations  governing 
fishing  by  U.S.  vessels  in  accordance 
with  the  FMP  appear  at  subpart  H  of  50 
CFR  part  600  and  50  CFR  part  679. 

Within  any  fishing  year,  underage  or 
overage  of  a  seasonal  allowance  may  be 
added  to  or  subtracted  from  subsequent 
seasonal  allowances  in  a  manner  to  be 
determined  by  the  Regional 
Administrator,  Alaska  Region,  NMFS. 
provided  that  the  sum  of  the  revised 


seasonal  allowances  does  not  exceed  30 
percent  of  the  annual  TAC 
apportionment  for  the  Central  and 
Western  Regulatory  Areas  in  the  GOA 
(§679.20(a)(5)(ii)(C)).  For  2002.  30 
percent  of  the  aimual  TAC  for  the 
Central  and  Western  Regulatory  Areas  is 
15.187  mt.  For  2002,  the  Regional 
Administrator  has  determined  that 
within  each  area  for  which  a  seasonal 
allowance  is  established,  any  overage  or 
imderage  of  harvest  from  the  previous 
season(s)  shall  be  subtracted  from  or 
added  to  the  seasonal  allowance  of  the 
following  season  provided  that  the 
resulting  sum  of  seasonal  allowances  in 
the  Central  and  Western  Regulatory 
Areas  does  not  exceed  15,187  mt  in  any 
single  season.  The  C  season  allowance 
of  Ae  pollock  TAC  in  Statistical  Area 
630  is  3,803  metric  tons  (mt)  as 
established  by  an  emergency  rule 
implementing  2002  harvest 
specifications  and  associated 
management  measures  for  the 
groundfish  fisheries  off  Alaska  (67  FR 
956,  January  8.  2002.  and  67  FR  34860. 
May  16,  2002).  The  B  season  allowance 
in  Statistical  Area  630  was  exceeded  by 
248  mt,  therefore  the  Regional 
Administrator,  in  accordance  with 
§  679.20(aK5)(ii){C),  is  reducing  the  C 
season  pollock  TAC  in  Statistical  Area 
630  by  248  mt  to  3,555  mt. 

In  accordance  with  §  679.20{d)(l)(i), 
the  Administrator.  Alaska  Region, 
NMFS  (Regional  Administrator),  has 
determined  that  the  C  season  allowance 
of  the  pollock  TAC  in  Statistical  Area 
630  will  soon  be  reached.  Therefore,  the 
Regional  Administrator  is  establishing  a 
directed  fishing  allowance  of  3,455  mt, 
and  is  setting  aside  the  remaining  100 
mt  as  bycatch  to  support  other 
anticipated  groundfish  fisheries.  In 
accordance  with  §679.20(d)(l)(iii),  the 
Regional  Administrator  finds  that  this 
directed  fishing  allowance  will  soon  be 
reached.  Consequently,  NMFS  is 
prohibiting  directed  fishing  for  pollock 
in  Statistical  Area  630. 

Maximum  retainable  bycatch  amounts 
may  be  found  in  the  regulations  at 
§  679.20(e)  and  (f). 

Classification 

This  action  responds  to  the  best 
available  information  recently  obtained 
from  the  fishery.  The  Assistant 
Administrator  for  Fisheries,  NOAA. 
finds  good  cause  to  waive  the 
requirement  to  provide  prior  notice  and 
opportunity  for  public  comment 
pursuant  to  the  authority  set  forth  at  5 
U.S.C.  553(b)(B)  as  such  requirement  is 
contrary  to  the  public  interest.  This 
requirement  is  contrary  to  the  public 
interest  as  it  would  delay  the  closure  of 
the  fishery,  lead  to  exceeding  the  TAC, 
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and  therefore  reduce  the  public's  ability 
to  use  the  fishery  resource. 

The  Assistant  Administrator  for 
Fisheries,  NOAA,  also  finds  good  cause 
to  waive  the  30-day  delay  in  the 
effective  date  of  this  action  under  5 
U.S.C.  553{d)0).  This  finding  is  based 


upon  the  reasons  provided  above  for 
waiver  of  prior  notice  and  opportunity 
for  public  conunent.This  action  is 
required  by  §  679.20  and  is  exempt  fi-om 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 


Dated:  September  4,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22837  Filed  9-4-02;  2:26  pm] 
BHXING  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18CFRPart35 

[Docket  No.  RM01-1 2-000] 

Notice  of  Staff  Conference  on  Market 
Monitoring 

August  28.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission,  DOE. 

ACTION:  Notice  of  staff  conference. 

SUMMARY:  On  July  31,  2002,  the  Federal 
Energy  Regulatory  Commission  issued  a 
Notice  of  Proposed  Rulemaking  (67  FR 
55452,  August  29,  2002)  proposing  to 
amend  its  regulations  tmder  the  Federal 
Power  Act  to  remedy  undue 
discrimination  through  open  access 
transmission  service  and  standard 
electricity  market  design.  As  announced 
in  the  NOPR,  the  Commission  is 
convening  a  staff  conference  to  get 
additional  public  input  on  developing  a 
standard  market  monitoring  plan.  The 
public  is  invited  to  attend  and  a  further 
notice  giving  more  details  will  be  issued 
later. 

DATES:  The  conference  will  be  convened 
on  October  2,  2002. 

ADDRESSES:  The  conference  will  be  held 
at  FERC,  888  First  St.,  NE.,  in 
Washington,  DC,  in  the  Conunission 
Meeting  Room. 

FOR  FURTHER  INFORMATION  CONTACT: 
Saida  Shaalan,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8278, 
saida.shaalan@ferc.gov. 
SUPPLEMENTARY  INFORMATION: 

Remedying  Undue  Discrimination 
Through  Open- Access  Transmission 
Service  and  Standard  Electricity 
Market  Design 

The  Federal  Energy  Regulatory 
Commission  (Commission)  staff  will 
convene  a  conference  on  October  2, 
2002,  to  discuss  and  further  develop  the 


essential  elements  that  should  be 
required  in  a  standard  market 
monitoring  plan.  The  conference  will  be 
held  at  FERC,  888  First  St.,  NE.,  in 
Washington  DC,  in  the  Commission 
Meeting  Room. 

As  announced  in  the  July  31,  2002, 
Notice  of  Proposed  Rulemaking  in  this 
docket,  staff  is  convening  this 
conference  to  get  additional  public 
input  on  developing  a  standard  market 
monitoring  plan.  The  staff  may  then 
propose  additional  detail  for  such  a 
plan,  on  which  the  public  will  then  be 
given  opportunity  to  comment. 

The  goal  of  this  conference  is  to 
discuss  the  development  of  a 
standardized  market  monitoring  plan  to 
assist  in  evaluating  the  performance  of 
wholesale  electric  markets  and  the 
conduct  of  individual  market 
participants.  The  conference  will 
include  a  discussion  of  standard 
indices,  data  and  reporting  needed  to 
implement  the  market  monitoring  plan 
effectively. 

A  further  notice  with  more  detail  will 
be  issued  later. 

The  public  is  invited  to  attend.  There 
is  no  registration  or  fee. 

The  conference  will  be  transcribed. 
Those  interested  in  acquiring  the 
transcript  should  contact  Ace  Reporters 
at  202-347-3700,  or  800-336-6646. 
Transcripts  will  be  placed  in  the  public 
record  ten  days  after  the  Commission 
receives  the  transcripts.  Additionally, 
Capitol  Connection  offers  the 
opportunity  for  remote  listening  and 
viewing  of  the  conference.  It  is  available 
for  a  fee,  live  over  the  Internet,  via  C- 
Band  Satellite.  Persons  interested  in 
receiving  the  broadcast,  or  who  need 
information  on  making  arrangements 
should  contact  David  Reininger  or  Julia 
Morelli  at  the  Capitol  Connection  (703- 
993-3100)  as  soon  as  possible  or  visit 
the  Capitol  Connection  Web  site  at 
h  ttp  ://www.  capitolconn  ection  .gm  u.edu 
and  chck  on  "FERC." 

For  additional  information,  please 
contact  Saida  Shaalan  at  202-502-8278, 
or  saida.shaalan@ferc.gov. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22484  Filed  9-6-02;  8:45  am]   * 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[ME056-1 -7005b;  FRL-7269-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Maine; 
Reasonably  Available  Control 
Technology  for  Nitrogen  Oxides 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  State  Implementation  Plan 
(SIP)  revision  that  was  submitted  by  the 
State  of  Maine.  The  SIP  revision 
establishes  and  requires  Reasonably 
Available  ConU-ol  Technology  (RACT)  at 
stationary  sources  of  nitrogen  oxides 
(NOx).  The  intended  effect  of  this  action 
is  to  approve  regulatory  provisions  and 
source  specific  air  emissions  licenses 
which  require  major  stationary  sources 
of  NOx  to  reduce  their  emissions  in 
accordance  with  requirements  of  the 
Clean  Air  Act. 

DATES:  Comments  must  be  received  on 
or  before  October  9,  2002. 
ADDRESSES:  You  should  address  your 
comments  to  Mr.  David  Conroy,  Unit 
Manager,  Air  Quality  Plarming  Unit, 
Office  of  Ecosystem  Protection  (mail 
code  CAQ),  U.S.  Environmental 
Protection  Agency,  Region  1,  One 
Congress  Street,  Suite  1100,  Boston.  MA 
02114-2023.  Copies  of  the  State 
submittal  and  EPA's  technical  support 
docmnent  are  available  for  public 
inspection  during  normal  business 
hours,  by  appointment  at  the  Office  of 
Ecosystem  Protection,  U.S. 
Environmental  Protection  Agency, 
Region  I,  One  Congress  Street,  11th 
floor,  Boston,  MA,  and  the  Bureau  of  Air 
Quality  Control,  Department  of 
Environmental  Protection,  First  Floor  of 
the  Tyson  Building,  Augusta  Mental 
Health  Institute  Complex,  Augusta,  ME 
04333-0017. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Brown,  Environmental  Engineer,  Air 
Quality  Planning  Unit  (CAQ),  U.S.  EPA, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114-2023;  (617) 
918-1532;  brown.dan@epa.gov. 
SUPPLEMENTARY  INFORMATION:  In  the 
Final  Rides  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
SIP  submittal  as  a  direct  final  rule 
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without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  this  action  rule, 
no  further  activity  is  contemplated.  If 
EPA  receives  adverse  comments,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
Please  note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  from  the 
remainder  of  the  rule,  EPA  may  adopt 
as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

For  additional  information,  see  the 
direct  final  rule  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 
Dated:  August  16.  2002. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA  New  England. 
[FR  Doc.  82-22360  Filed  9-6-02:  8:45  am] 
BHJJNG  CODE  6560-50-F 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[PA-1 72-41 94b;  FRL-7271-5] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans; 
Pennsylvania;  Revision  to  the  State 
Implementation  Plan  (SIP)  Addressing 
Sulfur  Dioxide  in  Philadelphia  County 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve  the 
State  Implementation  Plan  (Sff) 
revision  submitted  by  the 
Conunonwealth  of  Pennsylvania.  The 
revision  consists  of  Operating  Permits 
which  modify  the  sulfur  dioxide  (SO2) 
allowable  emissions  at  four  facilities  in 
Philadelphia  County.  The  four  facilities 
are  Trigen-Philadelphia  Energy 
Corporation,  Schuylkill  Station,  Grays 
Ferry  Cogeneration  Partnership,  PECO 
Energy  Company,  Schuylkill  Generating 
Station,  and  Sunoco,  Inc.  (R&M) 
Philadelphia  Refinery.  In  the  Final 
Rules  section  of  this  Federal  Register, 
EPA  is  approving  the  State's  SIP 
submittal  as  a  direct  final  rule  without 


prior  proposal  because  the  Agency 
views  this  as  a  noncontroversial 
submittal  and  anticipates  no  adverse 
comments.  A  more  detailed  description 
of  the  state  submittal  and  EPA's 
evaluation  are  included  in  a  Technical 
Support  Document  (TSD)  prepared  in 
support  of  this  rulemaking  action.  A 
copy  of  the  TSD  is  available,  upon 
request,  from  the  EPA  Regional  Ofiice 
listed  in  the  ADDRESSES  section  of  this 
document.  If  no  adverse  comments  are 
received  in  response  to  this  action,  no 
further  activity  is  contemplated.  If  EPA 
receives  adverse  comments,  the  direct 
final  rule  will  be  withdrawn  and  all 
public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  nUe.  EPA  will 
not  institute  a  second  comment  period. 
Any  parties  interested  in  commenting 
on  this  action  should  do  so  at  this  time. 
DATES:  Comments  must  be  received  in 
writing  by  October  9,  2002. 
ADDRESSES:  Written  conmients  should 
be  addressed  to  David  L.  Arnold,  Chief, 
Air  Quality  Planning  and  Information 
Services  Branch.  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  the 
Pennsylvania  Department  of 
Environmental  Resources  Bureau  of  Air 
Quality  Control.  P.O.  Box  8468,  400 
Market  Street.  Harrisburg,  Pennsylvania 
17105;  and  the  Department  of  Public 
Health.  Air  Management  Services.  321 
University  Avenue,  Philadelphia, 
Pennsylvania  19104. 
FOR  FURTHER  INFORMATION  CONTACT: 
Denis  Lohman,  (215)  814-2192,  or  Ellen 
Wentworth,  (215)  814-2034,  or  by  e- 
mail  at  lohman.denny@epa.gov  or 
wentworth.eUen@epa.gov.  Please  note 
that  while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  For 
further  information,  please  see  the 
information  provided  in  the  direct  final 
action,  pertaining  to  SO2  in 
Philadelphia  County,  that  is  located  in 
the  "Rules  and  Regulations"  section  of 
this  Federal  Register  publication.  Please 
note  that  if  EPA  receives  adverse 
comment  on  an  amendment,  paragraph, 
or  section  of  this  rule  and  if  that 
provision  may  be  severed  fi-om  the 
remainder  of  the  rule,  EPA  may  adopt 


as  final  those  provisions  of  the  rule  that 
are  not  the  subject  of  an  adverse 
comment. 

Dated:  August  16,  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  HI. 
[FR  Doc.  02-22728  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  86,  90, 1045, 1051, 1065, 
and  1068 

[AMS-FRL-7373-2] 

RIN  2060-AJ90 

Control  of  Emissions  from  Spark- 
Ignition  Marine  Vessels  and  Highway 
Motorcycles;  Correction 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Proposed  rule;  change  of 
hearing  date. 

SUMMARY:  The  Environmental  Protection 
Agency  published  in  the  Federal 
Register  of  August  14,  2002  a  document 
concerning  new  emission  standards  for 
spark-ignition  marine  vessels  and 
highway  motorcycles.  This  notice 
changes  the  hearing  date  for  issues 
relating  to  marine  vessels  and  corrects 
the  preamble  to  reflect  the  correct 
hearing  dates. 

DATES:  We  will  hold  a  public  hearing  on 
September  17,  2002  starting  at  9:30  a,m. 
EDT.  This  hearing  will  focus  on  issues 
related  to  highway  motorcycles.  In 
addition,  we  will  hold  a  public  hearing 
on  October  7,  2002  starting  at  11:00  a.m. 
EDT.  This  hearing  will  focus  on  issues 
related  to  marine  vessels.  If  you  want  to 
testify,  notify  the  contact  person  listed 
below  at  least  ten  days  before  the 
hearing. 

ADDRESSES:  We  will  hold  a  public 
hearing  for  issues  related  to  highway 
motorcycles  on  September  17,  2002  at 
the  Ypsilanti  Marriott  at  Eagle  Crest, 
Ypsilanti,  Michigan  (734-487-2000). 
We  will  hold  a  public  hearing  for  issues 
related  to  marine  vessels  on  October  7, 
2002  at  the  National  Vehicle  and  Fuel 
Emissions  Laboratory,  2000  Traverwood 
Dr.,  Aim  Arbor,  Michigan  (734-214- 
4334). 

FOR  FURTHER  INFORMATION  CONTACT: 

Margaret  Borushko,  U.S.  EPA,  National 
Vehicle  and  Fuel  Emissions  Laboratory, 
2000  Traverwood,  Ann  Arbor,  MI 
48105;  Telephone  (734)  214-4334;  e- 
mail:  bonishko.margaret@epa.gov. 
SUPPLEMENTARY  INFORMATION:  EPA 
published  a  doctunent  in  the  Federal 


Register  of  August  14.  2002  (67  FR 
53050).  That  document  proposed  new 
emission  standards  for  spark-ignition 
marine  vessels  and  highway 
motorcycles.  In  Section  VII  (page  53092, 
second  coliunn)  the  information  about 
the  public  hearing  on  Jtdy  16,  2002  in 
Dulles,  VA  for  issues  related  to  highway 
motorcycles  should  state  iSeptember  17, 
2002  in  Ypsilanti,  MI.  This  is  consistent 
with  the  information  published  in  the 
original  docimient  iinder  DATES.  In  the 
following  sentence,  the  information 
about  the  public  hearing  on  July  18, 
2002  in  Ann  Arbor,  MI  for  issues  related 
to  marine  vessels  should  state  October 
7,  2002  in  Ann  Arbor,  MI.  This  is 
consistent  with  the  revised  hearing  date 
above  under  DATES. 

Dated:  August  30,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  02-22811  Filed  9-6-02;  8:45  am) 

BtLUNG  COOe  6980-SO-^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL  7373-11 
BIN  2060-AJ07 

Opportunity  to  Present  Oral  Testimony 
on  the  Agency's  Proposed  Allemative 
Provisions  to  ttie  Compliance  Critsria 
for  the  Waste  IsotaUon  Pilot  Plant 
(WIPP);  Notice  of  Public  Hearings 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  Public  Hearings. 

SUMMARY:  The  Environmental  Protection 
Agency  ("EPA,"  or  "the  Agency"  or 
"we")  is  proposing  to  revise  the 
"Criteria  for  the  Certification  and 
Recertification  of  the  Waste  Isolation 
Pilot  Plant's  Compliance  with  the 
Disposal  Regulations,"  which  are  used 
to  determine  whether  the  Department  of 
Energy's  Waste  Isolation  Pilot  Plant 
("WIPP")  will  comply  with  EPA's 
"Environmental  Radiation  Protection 
Standards  for  Management  and  Disposal 
of  Spent  Nuclear  Fuel,  High-Level  and 
Transuranic  Radioactive  Wastes."  The 
proposed  revisions  are  as  follows: 
addition  of  a  mechanism  to  address 
minor  changes  to  the  provisions  of  the 
Compliance  Criteria;  changes  to  the 
approval  process  for  waste 
characterization  programs  at 
Department  of  Energy  transuranic  sites; 
changes  to  allow  for  the  submission  of 
copies  of  compliance  applications  and 
reference  materials  in  alternative  format; 


and  replacement  of  the  term  "process 
knowledge"  with  "acceptable 
knowledge."  The  proposed  changes  do 
not  lessen  the  requirements  for 
complying  with  the  Compliance 
Criteria.  Moreover,  these  changes  will 
have  no  effect  on  the  technical  approach 
that  EPA  employs  when  conducting 
independent  inspections  of  the  waste 
characterization  capabilities  at  DOE 
waste  generator  sites.  EPA  is  conducting 
this  proposed  action  in  accordance  with 
the  procediues  for  substituting 
alternative  provisions  of  the  Compliance 
Criteria. 

The  official  proposed  rule,  entitled 
"40  CFR  Part  194— Criteria  for  the 
Certification  and  Recertification  of  the 
Waste  Isolation  Pilot  Plant's  Compliance 
with  the  Disposal  Regulations; 
Alternative  Provisions,"  was  published 
in  the  Federal  Register  (67  FR  51930- 
51946)  on  August  9,  2002.  The  120-day 
comment  period  for  this  action  will 
conclude  on  December  9,  2002. 
DATES:  EPA  will  conduct  public 
hearings  to  receive  comments  on  the 
proposed  revisions  to  the  WIPP 
Compliance  Criteria  in  Albuquerque, 
NM  on  September  24,  from  1  p.m.  to  5 
p.m.  and  from  7  p.m.  to  9  p.m.;  and  in 
Santa  Fe,  NM  from  11  a.m.  to  5  p.m.  and 
from  7  p.m.  to  9  p.m.  For  further 
information  on  registration  and  hearing 
procedures,  please  refer  to 
SUPPLEMENTARY  INFORMATION. 
ADDRESSES:  EPA's  public  hearings  to 
accept  comments  on  proposed  revisions 
to  the  WIPP  Compliance  Criteria  will  be 
held  on  September  24,  at  the 
Albuquerque  Convention  Center,  Picuris 
Room,  401  Second  Street,  NW., 
Albuquerque,  NM;  and  on  September 
25,  at  the  Hilton  Hotel,  Mesa  A  Room, 
100  Sandoval  Street,  Santa  Fe,  NM. 
Information  on  EPA's  radioactive 
waste  compliance  criteria  (40  CFR  part 
194),  and  other  WIPP-related  activities 
(including  the  proposed  revisions  and 
recertification)  is  listed  under  Dockets 
No.  A-92-56,  and  A-98-49, 
respectively,  and  is  available  for  review 
at  the  following  three  EPA  WIPP  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Mon- 
Thu,  10-9,  Fri-Sat,  10-6,  and  Sun  1-5; 
in  Albuquerque  at  the  Government 
Publications  Department.  Zimmerman 
Library.  University  of  New  Mexico. 
Hours:  Mon-Thu.  8-9.  Fri,  8-5.  Sat- 
Sun.  1-5;  in  Santa  Fe  at  the  New  Mexico 
State  Library  (A-98-49  only).  Hours: 
Mon-Fri,  9-5;  and  in  Santa  Fe  at  the 
Fogelson  Library,  College  of  Santa  Fe 
(A-93-02  only).  Hours:  Mon-Thu,  8- 
Midnight,  Fri,  8-5.  Sat.  9-5.  and  Sun.  1- 
9.  For  piuposes  of  judicial  review. 
EPA's  official  docket  for  all  rulemaking 


activities  under  the  Waste  Isolation  Pilot 
Plant  Land  Withdrawal  Act,  as 
amended,  is  located  in  Washington.  E)C 
in  the  Air  Docket.  EPA  Docket  Center 
(EPA/DC),  EPA  West,  Mail  Code  6102T. 
1200  Permsylvania  Avenue,  NW.. 
Washington,  DC  20460. 

In  addition,  the  proposed  rule  and 
related  documents  may  also  be  obtained 
online  through  EPA's  new  electronic 
docketing  system.  EDOCKET.  which  is 
available  on  the  world  wide  web  (http:/ 
/www. epa.gov/edocket).  The  EDOCKET 
No.  for  this  action  is  OAR-2002-0005. 
Interested  parties  can  also  view  and 
obtain  these  documents  through  EPA's 
WIPP  Web  site  (http://www.epa.gov/ 
radiation/wipp)  or  call  EPA's  24-hour 
toll-free  WIPP  Information  Line.  1-800- 
331-WIPP  for  general  information  about 
the  proposed  revisions. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rafaela  Ferguson.  Office  of  Radiation 
and  Indoor  Air.  (202)  564-9362  or  call 
EPA's  EPA's  contractor-operated,  toll- 
free  number  1-800-275-2209.  Monday 
thru  Friday  between  9  a.m.  and  5:30 
p.m.  Central  Standard  Time  (CST). 
SUPPLEMENTARY  INFORMATION:  The  Waste 
Isolation  Pilot  Plant  ("WIPP")  is  a 
disposal  system  for  transuranic 
radioactive  waste.  Developed  by  the 
Department  of  Energy  ("EKDE"  or  "the 
Department"),  the  VVIPP  is  located  near 
Carlsbad  in  southeastern  New  Mexico. 
Transuranic  (TRU)  wastes  are  emplaced 
2,150  feet  undergroimd  in  an  ancient 
layer  of  salt  which  will  eventually 
"creep"  and  encapsulate  waste 
containers.  The  WIPP  has  a  total 
capacity  of  6.2  million  cubic  feet  of  TRU 
waste.  Congress  authorized  the 
development  and  construction  of  the 
WIPP  in  1980. 

The  WIPP  is  the  nation's  first  deep 
geological  repository  for  the  disposal  of 
TRU  waste  generated  by  defense 
activities  associated  with  nuclear 
weapons;  no  high  level  waste  or  spent 
nuclear  fuel  from  the  commercial  power 
plants  may  be  disposed  at  the  WIPP. 
TRU  waste  is  defined  as  material 
containing  alpha-emitting  radioisotopes, 
with  half  lives  greater  than  twenty  years 
and  atomic  numbers  above  92,  in 
concentrations  greater  than  100  nano- 
cxu"ies  per  gram  of  wastes. 

Most  TRU  waste  proposed  for 
disposal  at  WIPP  consists  of  items  that 
have  become  contaminated  as  a  result  of 
activities  associated  with  the  production 
of  nuclear  weapons  (or  with  the  clean- 
up of  weapons  production  facilities), 
e.g.,  rags,  equipment,  tools,  protective 
gear,  and  organic  and  inorganic  sludges. 
The  waste  proposed  for  disposal  at 
WIPP  is  ciurently  stored  at  Federal 
facilities  across  the  United  States, 
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including  locations  in  Colorado,  Idaho, 
New  Mexico,  Nevada,  Ohio,  South 
Carolina,  Tennessee,  and  Washington. 

On  February  9,  1996,  EPA  announced 
its  final  compliance  criteria  (40  CFR 
part  194)  for  determining  whether  the 
WIPP  will  comply  with  EPA's 
environmental  radiation  protection 
standards  for  the  disposal  of  radioactive 
waste  in  40  CFR  part  191 .  The 
compliance  criteria  implemented  the 
radiation  protection  standards  by 
applying  them  to  the  proposed  disposal 
of  transuranic  waste  in  the  WIPP.  The 
EPA  was  required  by  the  WIPP  Land 
Withdrawal  Act  of  1992  (Public  Law 
102-579)  to  evaluate  whether  the  WIPP 
will  comply  with  Subparts  B  and  C  of 
the  40  CFR  part  191  (known  as  the 
"disposal  regulations")  and  issue  or 
deny  a  certification  of  compliance. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
(published  in  the  Federal  Register  on 
May  18,  1998,  at  63  FR  27354).  This 
decision  states  that  the  WIPP  complies 
with  the  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
subparts  B  and  C. 

As  mandated  by  Congress  in  the  WIPP 
Land  Withdrawal  Act,  EPA  has 
regulatory  authority  over  many  of  DOE's 
WIPP-related  activities  for  the 
operational  lifetime  of  the  facility, 
approximately  35  years.  EPA  must  also 
recertify  WIPP's  compliance  every  five 
years;  the  first  recertification  decision 
will  occur  in  2004.  DOE  must  report 
changes  in  activities  or  conditions  at  the 
WIPP  that  differ  significantly  from  the 
information  contained  in  the  most 
recent  compliance  application.  The 
Agency  reviews  such  information  as  it 
is  received  to  determine  whether  the 
"certification"  must  be  modified, 
suspended,  or  revoked.  In  addition  to 
review  changes,  EPA  monitors  the 
continued  compliance  of  the  WIPP 
facility  and  related  waste 
characterization  activities  at  the  waste 
generator  sites  by  conducting  audits  and 
inspections. 

EPA  is  proposing  to  revise  certain 
provisions  of  the  Compliance  Criteria  at 
40  CFR  part  194.  As  outlined  in  the 
official  Federal  Register  notice  (67  FR 
51930-51946),  EPA  is  proposing  to  (1) 
Revise  the  process  for  establishing 
"alternative  provisions"  in  §  194.6;  (2) 
revise  the  approval  process  in  §  194.8 
for  waste  characterization  processes  at 
TRU  waste  generator  sites  for  disposal  at 
WIPP;  (3)  revise  the  requirements  in 
§§  194.12  and  194.13  for  submission  of 
compliance  applications  and  reference 
materials;  and  (4)  change  the  term 
"process  knowledge"  to  "acceptable 
knowledge"  in  §  194.24(c)(3).  The 
proposed  revisions  are  intended  to 


ensure  that  40  CFR  part  194  remains 
comprehensive,  appropriate,  and  based 
upon  current  knowledge  and 
information.  The  Agency  is  soliciting 
comments  on  this  proposal. 

Hearing  Procedures 

Testifiers  are  requested  to  pre-register 
by  calling  EPA's  contractor-operated, 
toll-free  number  1-800-275-2209, 
Monday  thru  Friday  between  9  a.m.  and 
5:30  p.m.  Central  Standard  Time  (CST). 
Please  provide  the  following 
information  when  registering:  Name, 
organization  (if  any),  address,  hearing 
date  and  location,  time(s)  available  to 
testify,  and  daj^ime  telephone  number. 
Registrations  must  be  received  by  12 
p.m.  CST,  September  20,  2002,  in  order 
to  guaremtee  an  opportunity  to  testify. 
Speakers  not  registered  in  advance  may 
register  at  the  door  and  will  be 
scheduled  to  testify,  if  openings  are  still 
available  and  time  permits. 

Individuals  testifying  on  their  own 
behalf  will  be  allowed  5  minutes.  One 
individual  may  testify  as  the  official 
representative  or  spokesperson  on 
behalf  of  groups  and  organization  and 
will  be  allocated  10  minutes  for  an  oral 
presentation.  Time  allowed  is  exclusive 
of  any  time  consumed  by  questions  from, 
the  government  panel  and  answers  to 
these  questions.  Written  comments  will 
be  considered  to  the  same  extent  as  oral 
testimony  and  will  be  included  as  part 
of  the  official  hearings  transcripts.  The 
hearing  transcript  will  constitute  the 
official  record  of  the  hearing.  All  written 
comments  which  are  submitted  outside 
of  the  public  hearings  must  be  received 
by  the  HQ  EPA  Air  Docket  (through 
EDOCKET,  e-mail,  regular  mail,  or  fax) 
by  December  9,  2002.  These  comments 
will  also  be  given  EPA's  full 
consideration.  Thus,  all  comments 
received  by  EPA,  whether  written  or 
oral,  will  be  given  equal  consideration 
in  development  of  the  final  rule.  [Note: 
The  dockets  in  New  Mexico  only 
contain  major  items  from  the  official 
docket  (WDC)  plus  all  those  dociunents 
added  to  the  official  docket  since 
October  1992  when  the  WIPP  Land 
Withdrawal  Act  was  enacted.)  As 
provided  in  40  CFR  part  2,  a  reasonable 
fee  may  be  charged  for  photocopying 
docket  materials. 

Dated:  August  30,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  02-22802  Filed  9-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  194 
[FRL-7372-9] 

Central  Characterization  Project  Waste 
Characterization  Program  Documents 
Applicable  to  Transuranic  Radioactive 
Waste  From  the  Nevada  Test  SHe 
Profwsed  for  Disposal  at  the  Waste 
Isolation  Pilot  Plant 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  availability;  Opening 

of  Public  Comment  Period. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA,  or  "we")  is  announcing 
an  inspection  for  the  week  of  September 
23,  2002,  at  the  Nevada  Test  Site  (NTS). 
With  this  notice,  we  also  announce 
availability  of  Department  of  Energy 
(DOE)  documents  in  the  EPA  Docket, 
and  solicit  public  comments  on  the 
docimients  available  in  the  dodket  for  a 
period  of  30  days.  The  following  DOE 
documents,  entitled  "CCP-PO-001— 
Revision  4,  May  31,  2002— CCP 
Transuranic  Waste  Characterization 
Quality  Assurance  Project  Plan"  and 
"CCP-PO-002— Revision  4,  May  31, 
2002— CCP  Transuranic  Waste 
Certification  Plan,"  are  available  for 
review  in  the  public  dockets  listed  in 
ADDRESSES.  We  will  consider  public 
conmxents  received  on  or  before  the  due 
date  mentioned  in  DATES.  In  accordance 
with  EPA's  WIPP  Compliance  Criteria, 
we  will  conduct  an  inspection  (of  both 
waste  characterization  and  quality 
assurance)  at  NTS  to  verify  that,  using 
the  systems  and  processes  developed  as 
part  of  the  DOE  Carlsbad  Office's  central 
characterization  project  (CCP),  DOE  can 
characterize  TRU  waste  at  NTS 
properly,  consistent  with  the 
Compliance  Criteria. 
DATES:  EPA  is  requesting  public 
comment  on  the  documents.  Comments 
must  be  received  by  EPA's  official  Air 
Docket  on  or  before  October  9,  2002. 
ADDRESSES:  Comments  should  be 
submitted  to:  EPA  Docket  Center  (EPA/ 
DC),  Air  and  Radiation  Docket,  Docket 
No.  A-98-49,  EPA  West,  Mail  Code 
6102T,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  The  DOE 
documents  are  available  for  review  in 
the  official  EPA  Air  Docket  in 
Washington,  DC,  Docket  No.  A-98-49, 
Category  n-A2,  and  at  the  following 
three  EPA  WIPP  informational  docket 
locations  in  New  Mexico:  in  Carlsbad  at 
the  Municipal  Library,  Hours:  Monday- 
Thursday,  10  a.m.-9  p.m.,  Friday- 
Saturday,  10  a.m.-6  p.m.,  and  Sunday  1 


p.m.-5  p.m.;  in  Albuqueique  at  the 
Government  Publications  Department, 
Zinmierman  Library,  University  of  New 
Mexico,  How«:  vary  by  semester;  and  in 
Santa  Fe  at  the  New  Mexico  State 
Library,  Hours:  Monday-Friday,  9  a.m.- 
5  p.m. 

As  provided  in  EPA's  regulations  at 
40  CFR  Part  2,  and  in  accordance  with 
normal  EPA  docket  procedures,  if 
copies  of  any  docket  materials  are 
requested,  a  reasonable  fee  may  be 
chained  for  photocopying..  Air  Docket 
A-98-49  in  Washington,  DC,  accepts 
comments  sent  electronically  or  by  fax 
(fax:  202-566-1741;  e-mail:  a-and-r- 
clocket@epa.gov). 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Rajfflii  D.  Joglekar,  Office  of  Radiation 
and  Indoor  Air,  (202)  564-7734.  You 
can  also  caU  EPA's  toll-free  WIPP 
Information  Line,  1-800-331-yVIPP  or 
visit  our  Web  site  at  http://www.epa/ 
gov/mdiation/wipp. 
SUPPLEMENTARY  MFORMATION 

Background 

DOE  is  operating  the  WIPP  near 
Carlsbad  in  southeastern  New  Mexico  as 
a  deep  geologic  repository  for  disposal 
of  TRU  radioactive  waste.  As  defined  by 
the  WIPP  Land  Withdrawal  Act  (LWA) 
of  1992  (Public  Law  No.  102-579).  as 
amended  (Public  Law  No.  104-201), 
transuranic  (TRU)  waste  consists  of 
materials  containing  elements  having 
atomic  numbers  greater  than  92  (with 
half-lives  greater  than  twenty  years),  in 
concentrations  greater  than  100 
nanocuries  of  alpha-emitting  TRU 
isotopes  per  gram  of  waste.  Much  of  the 
existing  TRU  waste  consists  of  items 
contaminated  during  the  production  of 
nuclear  weapons,  such  as  rags, 
equipment,  tools,  and  sludges. 

On  May  13, 1998,  EPA  announced  its 
final  compliance  certification  decision 
to  the  Secretary  of  Energy  (published 
May  18, 1998,  63  FR  27354).  This 
decision  stated  that  the  WIPP  will 
comply  with  EPA's  radioactive  waste 
disposal  regulations  at  40  CFR  part  191, 
Subparts  B  and  C. 

The  final  WIPP  certification  decision 
includes  conditions  that  (1)  prohibit 
shipment  of  TRU  waste  for  disposal  at 
WIPP  from  any  site  other  than  the  Los 
Alamos  National  Laboratory  (LANL) 
until  the  EPA  determines  that  the  site 
has  established  and  executed  a  quality 
assurance  program,  in  accordance  with 
§§  194.22(a)(2)(i),  194.24(c)(3),  and 
194.24(c)(5)  for  waste  characterization 
activities  and  assumptions  (Condition  2 
of  Appendix  A  to  40  CFR  Part  194);  and 
(2)  prohibit  shipment  of  TRU  waste  for 
disposal  at  WIPP  irom  any  site  other 
than  LANL  until  the  EPA  has  approved 


the  procedures  developed  to  comply 
with  the  waste  characterization 
requirements  of  §  194.22(c)(4) 
(Condition  3  of  Appendix  A  to  40  CFR 
Part  194).  The  EPA's  approval  process 
for  waste  generator  sites  is  described  in 
§  194.8.  As  part  of  EPA's  decision- 
making process,  the  DOE  is  required  to 
submit  to  EPA  appropriate 
documentation  of  quality  assurance  and 
waste  characterization  programs  at  each 
DOE  waste  generator  site  seeking 
approval  for  shipment  of  TRU 
radioactive  waste  to  WIPP.  In 
accordance  with  §  194.8,  EPA  will  place 
such  documentation  in  the  official  Air 
Docket  in  Washington,  DC,  and 
informational  dockets  in  the  State  of 
New  Mexico  for  public  review  and 
comment. 

EPA  will  perform  an  inspection  of  the 
TRU  waste  characterization  and  quality 
,  assurance  activities  performed  by  the 
DOE's  Central  Characterization  Project 
(CCP)  staff  at  the  Nevada  Test  Site  (NTS) 
in  accordance  with  Condition  3  of  the 
WIPP  certification.  We  will  evaluate  the 
adequacy,  implementation,  and 
effectiveness  of  the  CCP  technical 
activities  contracted  by  the  NTS  for 
characterization  of  the  disposal  of 
retrievably-stored  debris  waste  at  the 
WIPP.  The  overall  program  adequacy 
and  effectiveness  of  CCP/NTS 
documents  will  be  based  on  the 
following  DOE-provided  docimients:  (1) 
CCP-PO-001— Revision  4,  May  31, 
2002— CCP  Transuranic  Waste 
Characterization  Quality  Assurance 
Project  Plan  and  (2)  CCP-PO-002— 
Revision  4,  May  17,  2002— CCP 
Transuranic  Waste  Certification  Plan. 
EPA  has  placed  these  DOE-provided 
documents  pertinent  to  the  NTS 
inspection  in  the  public  docket 
described  in  ADDRESSES.  The  documents 
are  included  in  item  II-A2^2  in  Docket 
A-98-49.  In  accordance  with  40  CFR 
194.8,  EPA  is  providing  the  public  30 
days  to  comment  on  these  documents. 
The  inspection  is  scheduled  to  take 
place  the  week  of  September  23,  2002. 

EPA  will  inspect  tne  following 
technical  elements  for  characterizing 
retrievably-stored  TRU  debris  waste: 
data  validation  and  verification, 
acceptable  knowledge,  nondestructive 
assay  (NDA-WIT  and  APNEA),  Digital 
Radiography/Computed  Tomography, 
visual  examination,  and  data  tracking 
and  reporting  via  the  WIPP  Waste 
Information  System. 

If  EPA  determines  as  a  result  of  the 
inspection  that  the  proposed  CCP  waste 
characterization  and  quality  assiu-ance 
processes  and  programs  used  at  NTS 
adequately  control  the  characterization 
of  transuranic  waste,  we  will  notify  DOE 
by  letter  and  place  the  letter  in  the 


official  Air  Docket  in  Washington,  DC, 
as  well  as  in  the  informational  docket 
locations  in  New  Mexico.  A  letter  of  ' 
approval  will  allow  EKDE  to  ship 
transuranic  waste  from  NTS  to  the 
WIPP.  The  EPA  will  not  make  a 
determination  of  compliance  prior  to 
the  inspection  or  before  the  30-day 
comment  period  has  closed. 

Information  on  the  cert^cation 
decision  is  filed  in  the  official  EPA  Air 
Docket,  Docket  No.  A-93-02  and  is 
available  for  review  in  Washington,  DC, 
and  at  three  EPA  WIPP  informational 
docket  locations  in  New  Mexico.  Tte 
dockets  in  New  Mexico  contain  only 
major  items  from  the  official  Air  Docket 
in  Washington,  DC,  plus  those 
documents  added  to  the  official  Air 
Docket  since  the  October  1992 
enactment  of  the  WIPP  LWA. 

Dated:  August  30,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Air  and 

Radiation. 

[FR  Doc.  02-22801  Filed  9-&-02:  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7272-3] 

Minnesota:  Rnal  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  Minnesota  has  applied  to  EPA 
for  Final  authorization  of  the  changes  to 
its  hazardous  waste  program  imder  the 
Resource  Conservation  and  Recovery 
Act  (RCRA).  Minnesota  has  submitted 
these  changes  so  that  it  may  implement 
the  EPA  approved  U.S.  Filter  Recovery 
Systems  (USERS)  XL  project.  EPA  has 
determined  that  these  changes  satisfy  all 
requirements  needed  to  qualify  for  Final 
authorization,  and  is  proposing  to 
authorize  the  State's  changes  through 
this  proposed  final  action. 
DATES:  Written  comments  must  be 
received  on  or  before  October  9.  2002. 
ADDRESSES:  Send  written  comments  to 
Gary  Westefer,  Minnesota  Regulatory 
Specialist,  DM-7J,  77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604. 
Please  refer  to  Docket  Number  MN-XLl. 
You  can  view  and  copy  Minnesota's 
application  from  9  am  to  4  pm  at  the 
following  addresses:  Minnesota 
Pollution  Control  Agency,  520  Lafayette 
Road,  North,  St.  Paul,  Minnesota  55155, 
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contact  Nathan  Cooley  (651)  297-7544, 
and  EPA  Region  and  EPA  Region  5, 
contact  Gary  Westefer,  Minnesota 
Regulatory  Specialist,  U.S.  EPA  Region 
5.  DM-7J.  n  West  Jackson  Boulevard, 
C2iicago,  Illinois  60604,  (312)  886-7450. 
FOR  FURTHER  INFORMATION  CONTACT:  Gary 
Westefer,  Minnesota  Regulatory  •■• 
Specialist,  U.S.  EPA  Region  5,  DM-7J, 
n  West  Jackson  Boulevard,  Chicago, 
Illinois  60604,  (312)  886-7450. 
SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to,  consistent  with, 
and  no  less  stringent  than  the  Federal 
program.  As  the  Federal  program 
changes,  States  must  change  their 
programs  and  ask  EPA  to  authorize  the 
changes.  Changes  to  State  programs  may 
be  necessary  when  Federal  or  State 
statutory  or  regulatory  authority  is 
modified  or  when  certain  other  changes 
occur.  Most  conunonly,  States  must 
change  their  programs  because  of 
changes  to  EPA's  regulations  in  40  Code 
of  Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Minnesota's 
application  to  revise  its  authorized 
program  meets  all  of  the  statutory  and 
regulatory  requirements  established  by 
RCRA.  Therefore,  we  propose  to  grant 
Minnesota  Final  authorization  to 
operate  its  hazardous  waste  program 
with  the  changes  described  in  the 
authorization  application.  Minnesota 
has  responsibility  for  permitting 
Treatment,  Storage,  and  Disposal 
Facilities  (TSDFs)  within  its  borders 
(except  in  Indian  Country)  and  for 
canying  out  the  aspects  of  the  RCRA 
program  described  in  its  revised 
program  application,  subject  to  the 


limitations  of  the  Hazardous  and  Solid 
Waste  Amendments  of  1984  (HSWA). 
New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  under 
the  authority  of  HSWA  take  effect  in 
authorized  States  before  they  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  those  requirements 
and  prohibitions  in  Minnesota, 
including  issuing  permits,  imtil  the 
State  is  granted  authorization  to  do  so. 

C.  What  Is  the  Effect  of  Today's 
Authorization  Decision? 

The  effect  of  this  decision  is  to  allow 
Minnesota  to  carry  out  the  requirements 
outlined  in  the  U.S.  Filter  Recovery 
Services  XL  Project  promulgated  in  the 
May  22,  2001  Federal  Register  (66  FR 
28066).  On  May  23, 1995  (60  FR  27282), 
U.S.  EPA  issued  guidance  for  XL 
projects,  with  the  goal  of  reducing 
regulatory  burden  and  promoting 
economic  growth,  while  achieving 
better  environmental  and  public  health 
protection.  XL  Projects  are  required  to 
provide  alternative  pollution  reduction 
strategies  piu-suant  to  eight  criteria. 
These  criteria  were  met  and  approved  in 
the  May  22,  2001  Federal  Re^er.  This 
action  merely  allows  Minnesota  to  carry 
out  the  requirements  approved  in  the 
May  22,  2001  Federal  Register. 

Minnesota  has  enforcement 
responsibilities  under  its  State 
hazctrdous  waste  program  for  violations 
of  such  program,  but  EPA  retains  its 
authority  under  RCRA  sections  3007, 
3008,  3013,  and  7003,  which  include, 
among  others,  authority  to: 

•  Do  inspections,  and  require 
monitoring,  tests,  analyses  or  reports. 

•  Enforce  RCRA  requirements  and 
suspend  or  revoke  permits. 

This  action  does  not  impose 
additional  requirements  on  the 
regulated  community.  U.S.  EPA  believes 
that  this  project  will  result  in  cost 
savings  and  a  reduction  in  the 
paperwork  burden  for  generators.  For 


more  details  please  see  the  May  22, 
2001  Federal  Register  (66  FR  28066). 

D.  What  Happens  if  EPA  Receives 
Conunents  diat  Oppose  This  Action? 

If  EPA  receives  comments  that  oppose 
this  authorization,  we  will  address  such 
comments  in  a  later  Federal  Register. 
You  may  not  have  another  opportunity 
to  comment.  If  you  want  to  comment  on 
this  authorization,  you  must  do  it  at  this 
time. 

E.  What  Has  Minnesota  Previously  Been 
Authorized  fior? 

Minnesota  initially  received  Final 
authorization  on  January  28, 1985, 
effective  February  11, 1985  (50  FR  3756) 
to  implement  the  RCRA  hazardous 
waste  management  program.  We  granted 
authorization  for  changes  to  their 
program  on  July  20, 1987,  effective 
September  18, 1987  (52  FR  27199);  on 
April  24, 1989,  effective  June  23, 1989 
(54  FR  16361)  amended  June  28, 1989 
(54  FR  27170);  on  June  15, 1990, 
effective  August  14, 1990  (55  FR  24232); 
on  June  24, 1991,  effective  August  23, 
1991  (56  FR  28709);  on  March  19, 1992, 
effective  May  18, 1992  (57  FR  9501);  on 
March  17, 1993,  effective  May  17, 1993 
(58  FR  14321);  on  January  20, 1994, 
effective  March  21, 1994  (59  FR  2998); 
and  on  May  25,  2000,  effective  August 
23,  2000  (65  FR  33774). 

F.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

On  April  17,  2002,  Minnesota 
submitted  a  final  complete  program 
revision  application,  seeking 
authorization  of  their  changes  in 
accordance  with  40  CFR  271.21.  We 
now  make  a  final  decision,  subject  to 
receipt  of  written  comments  that  oppose 
this  action,  that  Minnesota's  hazardous 
waste  program  revision  satisfies  all  of 
the  requirements  necessary  to  qualify 
for  Final  authorization.  Therefore,  we 
propose  to  grant  Minnesota  Final 
authorization  for  the  following  program 
changes: 


Description  of  federal  requirement 
(include  checklist  #,  if  relevant) 

Federal  Register  <iate  and 

(and/or  RCRA  statutory  au- 
tfiority) 

Analogous  state  authority) 

Project  XL  Site-Specific  Rulemaking  for  US  Filter  Recov- 
ery Servk%s  Roseville,  Minnesota  and  Generators  and 
Transporters  of  USFRS  XL  Waste. 

May  22,  2001,  66  FR 
28066. 

Minnesota  Statutes  sectk)ns  114C.10  through  114C.14 
Effective  1996;  and  USFRS  permit,  and  MPCA  gen- 
erator and  transporter  standards  based  on  ttiese 
Statues. 

G.  Where  Are  the  Revised  State  Rules 
Different  From  the  Federal  Rules? 

In  the  changes  currently  being  made 
to  Minnesota's  program,  Uiere  are  no 
regulations  more  stringent  than  the 


Federal  requirements.  There  are  no 
broader-in-scope  provisions  in  these 
changes,  either. 


H.  Who  Handles  Permits  After  the 
Authorization  Takes  Effect? 

Minnesota  will  issue  permits  for  all 
the  provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
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issues.  EPA  will  continue  to  implement 
and  issue  permits  for  HSWA 
requirements  for  which  Minnesota  is 
not  yet  authorized.  As  the  XL  project 
involves  new  permits,  Minnesota  will 
issue  any  new  permits  or  new  portions 
of  permits  for  the  provisions  listed  in 
the  Table  above.  EPA  or  Minnesota  may 
enforce  compliance  with  those  permits. 

L  How  Does  Today's  Action  Affect 
Indian  Country  (18  U.S.C  1151)  in 
Minnesota? 

Minnesota  is  not  authorized  to  carry 
out  its  hazardous  waste  program  in 
Indian  country,  as  defined  in  18  U.S.C. 
1151.  This  includes: 

1.  All  lands  within  the  exterior 
boimdaries  of  Indian  Reservations 
within  or  abutting  the  State  of 
Minnesota,  including: 

a.  Bois  Forte  Indian  Reservation 

b.  Fond  Du  Lac  Indian  Reservation 

c.  Grand  Portage  Indian  Reservation 

d.  Leech  Lake  Indian  Reservatioh 

e.  Lower  Sioux  Indian  Reservation 

f.  Mille  Lacs  Indian  Reservation 

g.  Prairie  Island  Indian  Reservation 
h.  Red  Lake  Indian  Reservation 

i.  Shakopee  Mdewankanton  Indian 
Reservation 
j.  Upper  Sioux  Indian  Reservation 
k.  White  Earth  Indian  Reservation 

2.  Any  land  held  in  trust  by  the  U.S. 
for  an  Indian  tribe,  and 

3.  Any  other  landr  whether  on  or  off 
a  reservation  that  qualifies  as  Indian 
country. 

Therefore,  this  action  has  no  effect  on 
Indian  country.  EPA  will  continue  to 
implement  and  administer  the  RCRA 
program  in  these  lands. 

J.  What  Is  Codification  and  Is  EPA 
Codifying  Minnesota's  Hazardous 
Waste  Program  as  Authorized  in  This 
Rule? 

Codification  is  the  process  of  placing 
the  State's  statutes  and  regulations  that 
comprise  the  State's  authorized 
hazardous  waste  program  into  the  Code 
of  Federal  Regulations.  We  do  this  by 
referencing  the  authorized  State  rules  in 
40  CFR  part  272.  We  reserve  the 
amendment  of  40  CFR  part  272,  subpart 
Y  for  this  authorization  of  Minnesota's 
program  changes  imtil  a  later  date. 

K.  Administrative  Requirem«its 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735,  October  4. 1993).  and 
therefore  this  action  is  not  subject  to 
review  by  OMB.  This  action  authorizes 
State  requirements  for  the  purpose  of 
RCRA  section  3006  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  State  law.  Accordingly,  I 


certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities 
imder  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  action 
authorizes  pre-existing  requirements 
under  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  action  also 
does  not  have  Tribal  implications 
within  the  meaning  of  Executive  Order 
13175  (65  FR  67249,  November  9,  2000). 
This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23, 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  rule  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001))  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  This  action  does  not  include 
environmental  justice  issues  that  require 
consideration  under  Executive  Order 
12898  (59  FR  7629.  February  16, 1994). 

Under  RCRA  section  3006(b),  EPA 
grants  a  State's  application  for 
authorization  as  long  as  the  State  meets 
the  criteria  required  by  RCRA.  It  would 
thus  be  inconsistent  with  applicable  law 
for  EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  voluntary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15 
U.S.C.272)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7, 1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 


affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
talungs  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  Executive  Order.  This  final  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  dociunent  and 
other  required  information  to  the  U.S. 
Senate,  Uie  U.S.  House  of 
Representatives,  and  the  Comptroller 
General  of  the  United  States  prior  to 
publication  in  the  Federal  Register.  A 
major  rule  cannot  take  effect  until  60 
days  after  it  is  published  in  the  Federal 
Register.  This  action  is  not  a  "major 
rule"  as  defined  by  SrU.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection, 
Administrative  practice  and  procedure, 
Confidential  business  information. 
Hazardous  materials  transportation, 
Hazardous  waste.  Indians-lands, 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  20021a).  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926.  6974(b). 

Dated:  August  22,  2002. 
Bharal  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  02-22810  Filed  9-6-02:  8:45  am] 
BlUmC  COOE  M60-40-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Docket  No.  FEMA-D-7538] 

Proposed  Flood  Elevation 
Oetennlnatlons 

agency:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
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proposed  base  (1%  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
communities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  community  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Inswance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
community. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  conununity  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 

FOR  FURTHER  INFORMATION  CONTACT: 

Matthew  B.  Miller,  P.E.,  Chief.  Hazards 
Study  Branch,  Federal  Insurance  and 
Mitigation  Administration,  Federal 
EmCTgency  Management  Agency,  500  C 
Street  SW.,  Washington,  DC  20472, 
(202)  646-3461.  or  (e-mail) 
matt.iniller@fema.g»v. 

SUPPLEMENTARY  INFORMATION:  The 
Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 


These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insurance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10,  Environmental 
Consideration.  No  environmental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insiuance 
and  Mitigation  Administration,  certifies 
that  this  proposed  rule  is  exempt  from 
the  requirements  of  the  Regulatory 
Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104. 
and  are  required  to  establish  and 
maintain  community  eligibility  in  the 


NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  iinder  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  imder  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  section  2(b)(2)  of 
Executive  Order  12778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure,  flood  insurance,  reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  ef  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp.,  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


State 


City/town/county 


Source  of  flooding 


-4- 


Location 


Miepth  in  feet  above 

ground.  'Elevation  in  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Kentucky 


Harian  (City  of), 
Harlan  County. 


Clover  Fork 


•1.179 


•1,180 


Approximately  260  feet  downstream  of 

the  confluence  of  Martins  Fork. 
Approximately  375  feet  upstream  of  Main 

Street/State  Route  72. 

At  the  confluence  with  Clover  Fork  

Approximate  1 ,200  feet  upstream  of  State 

Route  72. 
At  the  intersectk>n  of  Walnut  Street  and 

Cumt)erland  Avenue. 
Approximately  150  feet  southeast  of  the 

intersectkjn    of    Clover    and    Walnut 

Streets  along  Walnut  Street. 
Maps  available  for  inspectkxi  at  the  Harlan  City  Hall,  218  South  Main  Street,  Harlan,  Kentucky. 

Send  comments  to  The  Honorat)<e  Daniel  E.  Howard,  Mayor  of  the  City  of  Harian,  218  South  Main  Street,  P.O.  Box  783,  Harian,  Kentucky 
40831-0783. 


Martins  Fork 


Interior  Drainage  Area  No. 

1. 
Interior  Drainage  Area  No. 

2. 


None 

•1,179 
•1,185 

•1,180 

•1.184 


•1,181 

•1,180 
•1,186 

•1.176 

•1,174 


Maine 

Turner  fTown^ 

Nezinscot  River    . 

At  confluence  with  Androscoggin  River .... 

At  upstream  corporate  limits 

At  downstream  corporate  limits 

I^ne 

None 
None 

•274 

Androscoggin 
County. 

Androscoggin  River  

•315 
•264 
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State 


City/town/county 


Source  of  flooding 


Location 


#Depth  in  feet  atxive 

ground.  'Elevation  In  feet 

(NGVD)  •  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


!  At  upstream  corporate  limits 

Maps  available  for  inspection  at  the  Tumer  Town  Offk»,  1 1  Turner  Center  Road,  Turner,  Maine. 

Send  comments  to  Mr.  James  Caitlin,  Tumer  Town  Manager,  Town  Office,  P.O.  Box  157,  Tumer,  Maine  04282-0157. 


None 


•281 


New  Jersey 


Estell  Manor  (City), 
Atlantic  County. 


Tuckahoe  River 


Great  Egg  Hartx>r 


Approximately  0.7  mile  upstream  of  Cum- 

twriand  Avenue. 

At  State  Route  49  

At  the  confluence  of  Great  Egg  Hartwr 

River  and  South  River. 


None 

None 
None 


•56 

•22 
•9 


Maps  available  for  inspection  at  the  Estell  Manor  City  Municipal  Building,  148  Cumberiand  Avenue,  Estell  Manor,  New  Jersey. 
Send  comments  to  The  Honorable  Gary  Buck,  Mayor  of  the  City  of  Estell  Manor,  P.O.  Box  102,  148  Cumberiand  Avenue,  Estell  Manor,  New 
Jersey  08319.  


New  Yori< 


Plattsburgh  (City), 
Clinton  County. 


Saranac  River Approximately  200  feet  upstream  of  Dela-  *  1 02  t 

ware  and  Hudson  Railroad. 
At  the  upstream  of  corporate  limits  *190 

Maps  available  for  inspection  at  the  Plattsburgh  City  Building  Inspector's  Office,  41  City  Hall  Place,  Plattsburgh,  New  Yort^. 

Send  comments  to  The  Honorable  Daniel  Stewart,  Mayor  of  the  City  of  Plattsburgh,  41  City  Hall  Place,  Plattsburgh,  New  Yortt  12901 


•103 
•189 


New  Yortc 


Plattsburgh  (Town), 
Clinton  County. 


Saranac  River 


Approximately  0.75  mile  downstream  of 

Indian  Rapids  Dam. 
Approximately  1.9  mile  upstream  of  Har- 
ney Bridge  Road. 

Maps  available  for  inspection  at  Plattsburgh  Town  Hall,  151  Banker  Road,  Plattsburgh,  New  Yortc. 
Send  comments  to  Mr.  Andrew  Abdallah,  Plattsburgh  Town  Supervisor,  151  Banker  Road,  Plattsburgh,  New  Yori<  12901. 


None 
•735 


•188 
•736 


New  Yori< 


Saranac  (Town), 
Clinton  County. 


Saranac  River 


Approximately  1,050  feet  downstream  of 
Duquette  Road. 

Approximately  400  feet  upstream  of  con- 
fluence of  North  Branch  Saranac  River. 


•735 
None 


•736 

•1.111 


Maps  available  for  inspection  at  the  Saranac  Town  Hall,  3662  Routed 

,  Saranac,  New  Yorit. 

Send  comments  to  Mr.  Samuel  Tedford,  Saranac  Town  Supen/isor,  P.O.  Box  147,  Saranac.  New  Yortt  12981. 

Tennessee  

Rockwood  (City), 
Roane  County. 

East  Fori<  Black  Creek  

At  the  upstream  side  of  West  Wheeler 
Street. 

•879 

•880 

Approximately  380  feet  upstream  of  North 

•915 

•912 

Front  Avenue. 

Black  Creek  Side  Channel 

At  the  confluence  with  Black  Creek  

•868 

•866 

At  the  divergence  from  North  Fori<  Black 

•875 

•872 

Creek. 

Black  Creek  

Approximately  1,580  feet  upstream  of 
U.S.  Route  70. 

•858 

•866 

Approximately  220  feet  upstream  of  West 

877 

•872 

Rockwood  Street. 

Middle  Foric  Black  Creek  .. 

Approximately  140  feet  downstream  of 
North  Chamberiain  Avenue. 

•879 

•878 

Approximately   2,420   feet    upstream    of 

None 

•924 

Strang  Street. 

Maps  available  for  inspection  at  the  City  Hall  Building,  110  North  Chamberiain  Avenue,  Rockwood,  Tennessee  37854. 
Send  comments  to  The  Honorable  Mike  Miller,  Mayor  of  the  City  of  Rockwood,  110  North  Chamberiain  Avenue,  Rockwood,  Tennessee 
37854. 


Wisconsin 


Maritesan  (City), 
Green  Lake 
County. 


Grand  River 


Approximately  0.6  mile  upstream  of  the 
confluence  of  East  Tributary. 

East  Tributary  At  confluence  with  Grand  River None 

Approximately  0.6  mile  upstream  of  John  None 

Street. 

West  Tributary  A;  confluence  with  Grand  River None 

Approximately  0.5  mile  upstream  of  Mar-  None 

garet  Street. 

Maps  available  for  inspection  at  the  Maritesan  City  Hall,  150  South  Bridge  Street,  Maritesan,  Wisconsin. 
Send  comments  to  The  Honorable  Rich  Slate,  Mayor  of  the  City  of  Mari<esan,  150  South  Bridge  Street,  Mari<esan,  Wisconsin  53946 


At  downstream  corporate  limits 


None 


None 


•841 


•855 

•851 
•854 

•845 
•871 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  30,  2002. 
Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 
Mitigation  Administration. 
[FR  Doc.  02-22822  Filed  9-6-02;  8:45  am] 
BttJJNG  CODE  6718-04-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

44  CFR  Part  67 

[Dockat  No.  FEMA-D-7536] 

Proposed  Flood  Elevation 
Determinations 

AGENCY:  Federal  Emergency 
Management  Agency,  FEMA. 
ACTION:  Proposed  rule. 

SUMMARY:  Technical  information  or 
comments  are  requested  on  the 
proposed  base  (1  %  annual  chance)  flood 
elevations  and  proposed  base  flood 
elevation  modifications  for  the 
commimities  listed  below.  The  base 
flood  elevations  are  the  basis  for  the 
floodplain  management  measures  that 
the  conmiimity  is  required  either  to 
adopt  or  to  show  evidence  of  being 
already  in  effect  in  order  to  qualify  or 
remain  qualified  for  participation  in  the 
National  Flood  Insurance  Program 
(NFIP). 

DATES:  The  comment  period  is  ninety 
(90)  days  following  the  second 
publication  of  this  proposed  rule  in  a 
newspaper  of  local  circulation  in  each 
commimity. 

ADDRESSES:  The  proposed  base  flood 
elevations  for  each  community  are 
available  for  inspection  at  the  office  of 
the  Chief  Executive  Officer  of  each 
community.  The  respective  addresses 
are  listed  in  the  following  table. 
FOR  FURTHER  INFORMATION  CONTACT: 
Matthew  B.  Miller.  P.E.,  Chief,  Hazards 


Study  Branch.  Federal  Insurance  and 
Mitigation  Administration,  Federal 
Emergency  Management  Agency,  500  C 
Street  SW..  Washington.  DC  20472, 
(202)  646-3461,  or  (e-mail) 
matt.miUer@fema.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Federal  Emergency  Management  Agency 
(FEMA  or  Agency)  proposes  to  make 
determinations  of  base  flood  elevations 
and  modified  base  flood  elevations  for 
each  community  listed  below,  in 
accordance  with  section  110  of  the 
Flood  Disaster  Protection  Act  of  1973, 
42  U.S.C.  4104.  and  44  CFR  67.4(a). 

These  proposed  base  flood  and 
modified  base  flood  elevations,  together 
with  the  floodplain  management  criteria 
required  by  44  CFR  60.3,  are  the 
minimum  that  are  required.  They 
should  not  be  construed  to  mean  that 
the  community  must  change  any 
existing  ordinances  that  are  more 
stringent  in  their  floodplain 
management  requirements.  The 
community  may  at  any  time  enact 
stricter  requirements  of  its  own,  or 
pursuant  to  policies  established  by  other 
Federal,  state  or  regional  entities.  These 
proposed  elevations  are  used  to  meet 
the  floodplain  management 
requirements  of  the  NFIP  and  are  also 
used  to  calculate  the  appropriate  flood 
insm-ance  premium  rates  for  new 
buildings  built  after  these  elevations  are 
made  final,  and  for  the  contents  in  these 
buildings. 

National  Environmental  Policy  Act 

This  proposed  rule  is  categorically 
excluded  from  the  requirements  of  44 
CFR  part  10.  Enviroimiental 
Consideration.  No  enviroimiental 
impact  assessment  has  been  prepared. 

Regulatory  Flexibility  Act 

The  Administrator,  Federal  Insurance 
and  Mitigation  Administration,  certifies 
that  this  proposed  rule  is  exempt  firom 
the  requirements  of  the  Regulatory 


Flexibility  Act  because  proposed  or 
modified  base  flood  elevations  are 
required  by  the  Flood  Disaster 
Protection  Act  of  1973,  42  U.S.C.  4104, 
and  are  required  to  establish  and 
mciintain  community  eligibility  in  the 
NFIP.  As  a  result,  a  regulatory  flexibility 
analysis  has  not  been  prepared. 

Regulatory  Classification 

This  proposed  rule  is  not  a  significant 
regulatory  action  under  the  criteria  of 
section  3(f)  of  Executive  Order  12866  of 
September  30, 1993,  Regulatory 
Planning  and  Review,  58  FR  51735. 

Executive  Order  12612,  Federalism 

This  proposed  rule  involves  no 
policies  that  have  federalism 
implications  under  Executive  Order 
12612,  Federalism,  dated  October  26, 
1987. 

Executive  Order  12778,  Civil  Justice 
Reform 

This  proposed  rule  meets  the 
applicable  standards  of  Section  2(b)(2) 
of  Executive  Order  1 2 778. 

List  of  Subjects  in  44  CFR  Part  67 

Administrative  practice  and 
procedure.  Flood  insurance.  Reporting 
and  recordkeeping  requirements. 

Accordingly,  44  CFR  Part  67  is 
proposed  to  be  amended  as  follows: 

PART  67— [AMENDED] 

1.  The  authority  citation  for  Part  67 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  4001  et  seq.; 
Reorganization  Plan  No.  3  of  1978,  3  CFR, 
1978  Comp.,  p.  329;  E.O.  12127,  44  FR  19367, 
3  CFR,  1979  Comp..  p.  376. 

§67.4    [Amended] 

2.  The  tables  published  under  the 
authority  of  §  67.4  are  proposed  to  be 
amended  as  follows: 


Source  of  flooding 


Location 


#Oepth  in  feet  above 

ground.  •Elevation  in  feet 

(NGVD)  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Communities  affected 


DELAWARE 
Kent  County  (Unincorporated  Areas),  City  of  Dover,  Town  of  Smyrna,  Town  of  Leipsic,  City  of  Milford,  Town  of  Frederica,  Town  of 

Boweres,  Town  of  Little  Creek,  Town  of  Clayton, 


Andrews  Lake  

1 
Beaverdam  Ditcti  

Approximately  1,525  feet  downstream  of  Andrews 

Lake  Road. 
Approximately  1 .25  miles  upstream  of  Andrews  Lake 

Road. 
At  confluence  with  Tidy  Island  Creek  

None 

None 

None 

None 
None 

*9 

•22 

*46 

*57 
•42 

Kent  County  (Unincor- 
porated Areas) 

Kent  County  (Unincor- 
porated Areas) 

Kent  County  (Unincor- 
porated Areas) 

Browns  Branch  North 

Approximately  90  feet  upstream  of  Taraila  Road 

At  the  downstream  side  of  the  northtxiund  lane  of 
U.S.  Route  13. 

57198 
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Browns  Branch  South 
Cahoon  Branch 

Choptank  River 

Coursey  Pond 

Cow  Marsh  Creek  .... 
Culbreth  Marsh  Ditch 
Delaware  Bay  


Duck  Creek 


Fork  Branch 


Green  Branch 


Green's  Branch 


IHorsepen  Arm 


Little  River 


Maidstone  Branch 


Marshyhope  Creek 


At  the  downstream  side  of  the  southtx>und  lane  of 

U.S.  Route  13. 
At  Route  431  

Approximately  1.04  miles  upstream  of  Route  431  

At  confluence  with  Maidstone  Branch 


Appnaximately  50  feet  downstream  of  Navit  Road  .... 
Approximately  1 .33  miles  downstream  of  Still  Road 

Approximately  0.5  mile  upstream  of  confluence  of 

Culbreth  Marsh  Ditch. 
Approximately  1 ,030  feet  downstream  of  Canterbury 

Road. 
Approximately   1.3  miles  upstream  of  Cantertwry 

Road. 
At  confluence  with  Choptank  River 

At  confluence  of  Willow  Grove  Prong  

At  confluence  with  Choptank  River 

Approximately  300  feet  upstream  of  Lucks  Drive 

At  intersection  of  Big  Stone  Beach  Road  and  Scotts 
Comer  Road. 


#Oepth  in  feet  above 

ground.  •Elevatk>n  In  feet 

(NGVD)  Elevation  in  feet 

(NAVD) 


Communities  affected 


Existing 


Modified 


Approximately  375  feet  north  of  intersection  of  North 
Street  and  Pearson  Avenue  Bowers,  Woodland 
Beach. 

Approximately  1,660  feet  downstream  of  Smyma 
Landing  Road. 


Approximately  300  feet  upstream  of  State  Route  15 
At  confluence  with  St.  Jones  River 


Approximately  100  feet  upstream  of  Shaws  Comer 

Road. 
At  confluence  with  Marshyhope  Creek  

Approximately  1,200  feet  upstream  of  Layton  Cor- 
ners Road. 
Approximately  500  feet  downstream  of  Main  Street  .. 


AtCONRAIL  

At  confluence  with  Marshyhope  Creek  

Approximately  650  feet  upstream  of  Park  Brown 

Road. 
Just  downstream  of  State  Route  8  

Approximately  0.7  mile   upstream  of  West  Wind 

Drive. 
At  the  confluence  with  St.  Jones  River 

Approximately  750  feet  upstream  of  Sharon  Hill 

Road. 
At  the  downstream  county  boundary  

At  ttie  confluence  of  Horsepen  Arm 


None 

None 

None 
•30 


None 
None 

None 

None 

None 

None 


•43 

•41 

•48 
•32 


•58 
•22 

•37 


•13 


•26 


Kent  County  (Unincor- 
porated Areas) 

Kent  County  (Unincor- 
porated Areas),  City  of 
Dover 

Kent  County  (Unincor- 
porated Areas) 


Kent  County  (Unincor- 
porated Areas) 


Kent  County  (Unincor- 
porated Areas) 


None 

•51  ; 

None 

•37 

Kent  County  (Unincor- 
porated Areas) 

None 

•49 

•8 

•9 

Kent  County  (Unincor- 
porated Areas),  Town 
of  Smyma,  Town  of 
Leipsic.  City  of  Milford. 
City  of  Dover.  Town  of 
Frederica,  Town  of 
Boweres,  Town  of  Litfle 
Creek 

•11 

813 

•8 

•9 

Kent  County  (Unincor- 
porated Areas).  Town 
of  Smyma,  Town  of 
Clayton 

None 

•29 

•24 

•27 

Kent  County  (Unincor- 
porated Areas).  City  of 
Dover 

None 

•64 

None 

•41 

Kent  County  (Unincor- 
porated Areas) 

None 

•56 

None 

•9 

Kent  County  (Unincor- 
porated Areas),  Town 
of  Smyma 

None 

•27 

None 

•54 

Kent  County  (Unincor- 
porated Areas) 

None 

•58 

None 

•9 

Kent  County  (Unincor- 
porated Areas).  City  ot 
Dover 

None 

•25 

j 
i 

•24 

•27 

Kent  County  (Unincor- 
porated Areas).  City  of 
Dover 

None 

•49 

None 

•35 

Kent  County  (Unincor- 
1      porafed  Areas) 

None 

•54 

1 
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#Oepthin 

feet  above 

ground.  •Elevation  in  feet 

Source  of  flooding 

Location 

7nGVD)  Elevation  in  feet 
(NAVD) 

Communities  affected 

Existing 

Modified 

' 

Marshyhope  Ditch                    '  At  ttie  confluence  with  Marshyhope  Creek  

None 

•54 

Kent  County  (Unincor- 

porated Areas) 

1               Approximately  500  feet  upstream  of  Park  Brown 

None 

•56 

Road. 

McColley  Pond Approximately  1,325  feet  downstream  of  Canterbury 

None 

*9 

Kent  County  (Unincor- 

1 

Road. 

porated  Areas) 

Approximately   1.4   miles   upstream   of  Canterbury 

None 

•12 

Road. 

McGinnis  Pond  Approximately  1,125  feet  downstream  of  McGinnis 

None 

*9 

Kent  County  (Unincor- 

Pond Road. 

porated  Areas) 

Approximately  1 .0  mile  upstream  of  McGinnis  Pond 

None 

•20 

Mill  Creek     

At  US  Route  1.T                          

*8 

•9 

Kent  County  (UnirKor- 

porated  Areas),  Town 

• 

of  Smyrna 

i 

At  State  Route  137 

•18 
•9 

•17 
•10 

Morgan  Branch  

Approximately  0,4  mile  upstream  of  the  confluence 

Kent  County  (Unincor- 

with Little  River. 

porated  Areas),  City  of 

Dover 

Approximately  1.5  miles  upstream  of  Little  Creek 

None 

•17 

Road. 

Penrose  Branch  \  Approximately  750  feet   upstream   of  Sharon   Hill 

None 

•49 

Kent  County  (Unincor- 

Road. 

porated  Areas) 

Approximately  19  miles  upstream  of  Pearsons  Cor- 

None 

•66 

ner  Road. 

Providence  Creek  

Approximately  300  feet  upstream  of  U.S.  Route  15  .. 

None 

•29 

Kent  County  (Unincor- 

porated Areas),  Town 

of  Clayton 

Approximately  300  feet  upstream  of  Alley  Mill  Road 

None 

•43 

Puncheon  Branch  

Approximately  0.5  mile  downstream  of  U.S.  Route 

*8 

•9 

Kent  County  (Unincor- 

113A. 

porated  Areas),  City  of 
Dover 

Approximately  900  feet  downstream  of  U.S  Route 

•8 

•9 

113A. 

St.  Jones  River  

Approximately    1,170    feet    downstream    of    Court 
Street. 

•9 

•10 

Kent  County  (Unincor- 
porated Areas),.  City  of 
Dover 

1    • 

Approximately  111  miles  upstream  of  West  College 

•25 

•27 

Square. 

Tappahanna  Ditch  

At  the  confluence  with  Tidy  Island  Creek              .    .. 

None 

•46 

Kent  County  (Unincor- 
porated Areas) 

Approximately  200  feet  upstream  of  U.S.  Route  8  .... 

None 

•64 

Tantrough  Branch  At  City  of  Mitford  corporate  limits 

•19 

•15 

Kent  County  (Unincor- 

porated Areas),  City  of 

Milford 

1 

Approximately  0.62  mile  upstream  of  Blairs  Pond 

None 

•34 

Dam. 

TkJy  Island  Creek 

1 

Approximately   3,300   feet   downstream   of   Mahan 
Corner  Road. 

None 

•44 

Kent  County  (Unincor- 
porated Areas) 

At    the    confluence    of     Beaverdam     Ditch    and 

None 

•46 

Tappahanna  Ditch. 

Wiltow  Grove  Prong 

At  confluence  with  Cow  Marsh  Creek 

None 

•51 

Kent  County  (Unincor- 
porated Areas) 

Approximately  850  feet  upstream  of  Honeysuckle 

None 

•57 

Road. 
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Source  of  flooding 


Location 


#Depth  in  feet  atx)ve 

ground.  'Elevation  in  feet 

(NGVD)  Elevation  in  feet 

(NAVD) 


Communities  affected 


Existing 


Modified 


Kent  County  (Unincorporated  Areas) 

Maps-available  for  inspection  at  the  Kent  County  Planning,  414  Federal  Street,  Dover,  Delaware. 

Send  comments  to  Mr.  Robert  McLeod,  Kent  County  Administrator,  414  Federal  Street,  Room  201,  Dover,  Delaware  19901. 

Town  of  Bowers 
Maps  available  for  inspection  at  the  North  Bowers  Fire  Hall,  Rural  Drive  #1  Bowers,  Frederica,  Delaware. 
Send  comments  to  The  Honorabale  William  PouHn,  Mayor  of  the  Town  of  Bowers,  1 1 1  Church  Street,  Frederica,  Delaware  19946 

Town  of  Clayton 
Maps  available  for  inspectkjn  at  the  Clayton  Town  Hall,  105  Main  Street,  Clayton,  Delaware. 
Send  comments  to  The  Honoiabte  Robert  Bertiom,  Mayor  of  the  Town  of  Clayton,  P.O.  Box  1 130,  Clayton,  Delaware  19938 

City  of  Dover 
Maps  available  for  inspection  at  the  Dover  City  Hall,  15  East  Lockemian  Street,  Dover,  Delaware 
Send  comments  to  The  Honorable  James  Hutehison,  Mayor  of  the  City  of  Dover,  P.O.  Box  475,  Dover,  Delaware  19903 

Town  of  Frederica 

Maps  available  for  inspection  at  ttie  Frederica  Town  Hall,  DavkJ  Street,  Frederica,  Delaware. 

Send  comments  to  The  Honorable  Robert  Voikomer,  Mayor  of  the  Town  of  Frederica,  P.O.  Box  294,  Frederica,  Delaware  19946 

Town  of  Leipsic 
Maps  available  for  inspectkxt  at  Leipsic  Town  Hall,  192  Front  Street,  Leipsk:,  Delaware. 
Send  comments  to  The  Honorable  Nomia  Mohler,  Mayor  of  the  Town  of  Leipsk:,  728  Leipsic  Road,  Dover,  Delaware  19901 

Town  of  Little  Creek 
Maps  available  for  inspectton  at  the  Little  Creek  Town  Hall,  204  Main  Street,  Little  Creek,  Delaware. 
Send  comments  to  The  Honorable  Harry  Man/el,  Sr.,  Kteyor  of  the  Town  of  Little  Creek,  P.O.  Box  298,  Little  Creek,  Delaware  19961. 

City  of  Milford 
Maps  available  for  inspection  at  the  Milford  City  Hall.  201  South  Walnut  Street,  Milford,  Delaware. 
Send  comments  to  Mr.  Richard  Cannean,  Milford  City  Manager,  201  South  Walnut  Street,  Milford,  Delaware  19963. 

Town  of  Smyrna 
Maps  available  for  inspectkxi  at  the  Smyrna  Towm  Hall,  27  Martlet  Street,  Plaza,  Smyrna,  Delaware. 

Send  comments  to  The  Honorable  Mark  Schaeffer,  Mayor  of  the  Town  of  Smyrna,  27  South  Mart<et  Street  Plaza,  P.O.  Box  307.  Smyma, 
Delaware  19977. 


Bells  Branch 


Briery  Swamp  

Briery  Swamp  Tributary 
Cheeks  Mill  Creek  


Chicod  Creek 


Conetoe.  Creek 
Cow  Swamp  .... 


Crisp  Creek 


Cross  Swamp 


PITT  COUNTY,  NORTH  CAROLINA 


At  the  confluence  with  Hardee  Creek 


Approximately  2,000  feet  upstream  of  confluence 
At  the  confluence  with  Tranaters  Creek  


Approximately  0.4  mile  upstream  of  Staton  Mill  Road 
At  the  confluence  with  Briery  Swamp 

Approximately  0.8  mile  upstream  of  NC  903 

Approximately  0.5  mile  upstream  of  ttie  confluence 

with  ttie  Tar  River. 
A  backwater  area  from  a  point  approximately  1.8 

miles  upstream  of  ttie  confluence  with  the  Tar 

River. 
At  the  confluence  with  the  Tar  River  

Approximately    1,250    feet    upstream    of    South 

Grimesland  Bridge  Road. 
At  ttie  confluence  with  ttie  Tar  River  


At  the  confluence  of  Crisp  Creek 

At  the  confluence  with  Chkxxj  Creek 


Approximately  2.6  miles  upstream  of  Black  Jack- 
Simpson  Road. 
At  the  confluence  with  Conetoe  Creek  


Approximately  0.5  mile  downstream  of  Interstate  64 
At  the  confluence  with  Cow  Swamp  


Approximately  0.6  mile  upstream  of  Black  Jack- 
Grimesiand  Road. 


•19 


•19 
None 

None 
None 


None 
None 

None 


•13 

None 

•27 

None 
None 

None 

None 


None 
None 

None 


•20  :  City  of  Greenville,  Pitt 

County  (Unincorporated 
Areas) 


•20 
•22 

•61 
•36 


Pitt  County  (Unincor- 
porated Areas) 


Pitt  County  (Unincor- 
porated Areas) 
•44  I 
•27     Pitt  County  (Unlncor- 

I      porated  Areas) 
•39  I 


•  14  !  Pitt  County  (Unincor- 

:      porated  Areas) 
•39  I 

•31 

•48 

•  19 

•46 
•48 


Pitt  County  (Unincor- 
porated Areas) 

Pitt  County  (Unincor- 
porated Areas) 


•51 
•33 

•37 


Pitt  County  (Unincor- 
porated Areas),  Town 
of  Bethel 

Pitt  County  (Unincor- 
porated Areas) 
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, 

#Depthin 

feet  above 

ground.  •Elevatk>n  In  feet 

Source  of  flooding 

Location 

(NGVD)  Elevation  in  feet 
(NAVD) 

Communities  affected 

Existing 

Modified 

Flat  Swamo             

At  the  confluence  with  Tranters  Creek  

None 

•39 

Pitt  County  (Unincor- 

porated Areas)  -• 

Approximately  0.4  mile  upstream  of  James  Road 

None 

•42 

Femes  Run              

At  the  confluence  with  Green  Mill  Run  

•24 

•21 

City  of  Greenville 

Approximately    1,850   feet   upstream   of   the   con- 

•26 

•27 

fluence  with  Green  Mill  Run. 

Green  Mill  Run 

At  the  confluence  with  the  Tar  River  

•20 

•21 

City  of  Greenville,  Pitt 

County  (Unincorporated 

Areas) 

Approximately  270  feet  upstream  of  Allen  Road  

None 

•70 

Grindle  Creek      

Approximately  2.0  miles  upstream  of  the  conflueru^ 

None 

•14 

Pitt  County  (Unincor- 

with the  Tar  River. 

porated  Areas) 

Approximately  500  feet  upstream  of  U.S.  13/NC  11 

None 

•39 

Grindle  Creek  Tributary  

At  the  confluence  with  Grindle  Creek  

None 

•20 

Pitt  County  (Unincor- 

porated Areas) 

Aooroximatelv  0  6  mile  upstream  of  railroad  

None 

•30 

Hardee  Creek     

At  the  confluence  with  the  Tar  River  

•19 

•20 

City  of  Greenville,  Pitt 
County  (Unincorporated 

J 

Areas) 

Approximately  1.1  miles  upstream  of  Herman  Garris 

None 

•57 

1 

Road. 

Hardee  Creek  Tributary 

Approximately  810  feet  upstream  of  the  confluence 
with  Hardee  Creek. 

•36 

•37 

City  of  Greenville 

Approximately  425  feet  upstream  of  Joseph  Street  .. 

•37 

•43 

Harris  Mill  Run    

At  the  confluence  with  the  Tar  River     

•23 

•25 

City  of  Greenville,  Pitt 
County  (Unincorporated 

Areas) 

Approximately  0.4  mile  upstream  of  Interstate  264  ... 

None 

•60 

Hunting  Run 

At  the  confluence  with  Grindle  Creek  

None 

•21 

Pitt  County  (Unincor- 
porated Areas) 

1 

Approximately  1.5  miles  upstream  of  the  confluence 

None 

•29 

with  Grindle  Creek. 

Island  Swamp  

At  the  confluence  with  Chicod  Creek 

None 

•35 

Pitt  County  (Unincor- 
porated Areas) 

Approximately     0.9     mile     upstream     of     South 

None 

•44 

Grimesland  Bridge  Road. 

Johnsons  Mill  Run    

At  the  confluence  with  the  Tar  River 

•24 

•25 

Pitt  County  (Unincor- 
porated Areas),  City  of 

j 

Greenville 

Approximately  80  feet  downstream  of  Staton  House 

None 

•32 

Road. 

Johnsons  f^ill  Run  Tributary 

At  the  confluence  with  Johnsons  Mill  Run 

None 

•26 

Pitt  County  (Unincor- 
porated Areas),  City  of 

1 

Greenville 

1 

Approximately  900  feet  downstream  of  Barrus  Con- 

None 

•31 

struction  Road. 

Juniper  Branch 

At  the  confluence  with  Chicod  Creek  

None 

•15 

Pitt  County  (Unincor- 
porated Areas) 

Approximately  0.4  mile  upstream  of  Ivy  Road 

None 

•47 

Kitten  Creek  

At  the  confluerKe  with  Otters  Creek 

None 

•36 

Pitt  County  (Unincor- 
porated Areas),  Town 

1 

1 

of  Fountain 

1 

Approximately  1.6  miles  upstream  of  Dilda  Church 

None 

•77 

Road. 

Lateral  No.  1  

Approximately  150  feet  upstream  of  the  confluence 
with  Part<ers  Creek. 

•22 

•23 

City  of  Greenville 

At  Interstate  13 

•23 
None 

•24 
•33 

Lawrence  Run 

At  the  confluence  with  Tyson  Creek   

Pitt  County  (Unincor- 
porated Areas) 

1 

Approximately  1.8  miles  upstream  of  NC  121  

None 

•58 

Meadow  Branch 

At  the  confluence  with  Briery  Swamp   

None 

•22 

Pitt  County  (Unincor- 
porated Areas) 

1 

Approximately  0.7  mile  upstream  of  Sheppard  Mill 

None 

•47 

Road. 

Mill  Branch  

At  the  confluence  with  Whk:hard  Branch 

None 

•41 

Pitt  County  (Unincor- 
porated Areas) 

Approximately  0.4  mile  upstream  of  Staton  Mill  Road 

None 

•59 
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Source  of  flooding 

Location 

i 

! 

#Depth  in  feet  above 

ground.  •Elevation  In  feet 

(NGVD)  Elevation  in  feet 

(NAVD) 

Communities  affected 

Existing      i 

Modified 

~t" 

North  Fori<  Green  Mill  Run  ... 
Otter  Creek  

Approximately  175  feet  upstream  of  the  confluence 
with  Green  Mill  Run. 

Approximately  1,100  feet  upstream  of  Spring  Forest 

Road. 
At  the  confluence  with  the  Tar  River  

Approximately  0.8  mile  downstream  of  Edgewood 

Church  Road. 
At  the  confluence  with  Otter  Creek 

•55 

•68 
•29 

None 

None 

None 

•21 
None 
None 

None 

None 

None 

•10 

•33 
None 

None 
None 

None 

•27 

None 
None 
None 

•56 

•69 
•33 

•51 

•48 

•48 

•22 
•26 
•15 

•26 

•  15 

•25 

•9 

•37 
•46 

•49 

•9 

•49 
•30 

•65 

•32 

! 

•53 

City  of  Greenville.  Pitt 
County  (Unincorporated 
Areas) 

Pitt  County  (Unincor- 

porated Areas),  Town 
of  Falkland 

Pitt  County  (Unincor- 

Porlrorc f^rAPk 

Approximately  200  feet  upstream  of  the  confluence 

with  Otter  Creek. 
At  the  confluence  with  the  Tar  River  

porated  Areas) 
City  of  Greenville 

Approximately  800  feet  upstream  of  Staton  Road 
At  the  confluence  with  Tranters  Creek  

Pitt  County  (Unincor- 

Approximately 400  feet  upstream  of  Satterthwaite 

Road. 
At  the  confluence  with  Tranters  Creek  

porated  Areas) 
Pitt  County  (Unincor- 

Tar River 

Approximately  2,000  feet  upstream  of  Sheppard  Mill 

Road. 
Approximately  1 .8  miles  upstream  of  the  confluence 

with  Bear  Creek. 

At  thp  miintv  hoiindarV                            

porated  Areas) 

Pitt  County  (Unincor- 
porated Areas).  Town 
of  Falkland,  City  of 
Greenville 

At  the  confluence  with  Conetoe  Creek  

Pitt  County  (Unincor- 

Tranters' Creek 

Approximately  900  feet  upstream  of  Bowers  Road 
Approximately  2.5  miles  upstream  of  the  confluence 

with  the  Tar  River. 
Approximately  1 .3  miles  upstream  of  the  confluence 

with  Flat  Swamp. 
At  the  confluence  with  the  Tar  River  

Approximately  1.3  miles  upstream  of  Seven  Pines 

Road. 
At  the  confluence  with  Grindle  Creek  

porated  Areas).  Town 
of  Bethel 

:  Pitt  County  (Unincor- 

Tyson  Creek  

!      porated  Areas) 

1 
Pitt  County  (Unincor- 
porated Areas),  Town 
of  Falkland 

Pitt  County  (Unincor- 

Approximately 0.8  mile  upstream  of  David  Nobles 
Road. 

porated  Areas) 
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Source  of  flooding 


Location 


#Depth  in  feet  above 

ground.  aElevation  in  feet 

(NGVD)  Elevation  in  feet 

(NAVD) 


Existing 


Modified 


Communities  affected 


TOWN  OF  BETHEL 

Maps  available  for  inspection  at  Pitt  County  Planning  Department,  Development  Services  Building,  1717  West  5th  Street,  Greenville,  North 

Carolina. 
Send  comments  to  Mr.  Greg  Zephir,  Bethel  Town  Administrator,  P.O.  Box  337,  Bethel,  North  Carolina  27812. 

Town  of  Falkland 
Maps  available  for  inspection  at  the  Town  of  Falkland  Community  Building,  Main  Street,  Falkland,  North  Carolina. 

Send  comments  to  the  Honorable  J. P.  Stanzil,  Mayor  of  the  Town  of  Falkland,  P.O.  Box  AO,  Falkland,  North  Carolina  27827. 

Town  of  Fountain 

Maps  available  for  inspection  at  the  Fountain  Town  Hall,  6777  West  Wilson,  Fountain,  North  Carolina. 

Send  comments  to  the  Honorable  Shirley  Mitchell,  Mayor  of  the  Town  of  Fountain,  P.O.  Box  134,  Fountain,  North  Carolina  27829. 

City  of  Greenville 

Maps  available  for  inspection  at  the  Greenville  Community  Planning  Development  Building,  306  South  Green  Street,  Greenville,  North  Caro- 
lina. 

Send  comments  to  Mr.  Marvin  Davis,  Greenville  City  Manager,  P.O.  Box  7207,  Greenville,  North  Carolina  27835. 

Pitt  County  Unincorporated  Areas 

Maps  available  for  inspection  at  the  Pitt  County  Planning  Department,  Development  Services  Building,  1717  West  5th  Street,  Greenville, 
North  Carolina. 

Send  comments  to  Mr.  Scott  Elliot,  Pitt  County  Manager,  1717  West  5th  Street,  Greenville,  North  Carolina  27834. 

Village  of  Simpson 

Maps  available  for  inspection  at  the  Pitt  County  Planning  Department,  Development  Services  Building,  1717  West  5th  Street,  Greenville, 
North  Carolina. 

Send  comments  to  the  Honorable  Tracey  Mayo,  Mayor  of  the  Village  of  Simpson,  P.O.  Box  10,  Simpson,  North  Carolina  27879. 


PENNSYLVANIA 
Allegheny  County  (All  Jurisdictions) 

Chartiers  Creek 

At  the  upstream  side  of  Ingram  Avenue  

Approximately  300  feet  downstream  of  Chartiers  Av- 
enue. 

None 
None 

•748 
•754 

Township  of  Robinson, 

Borough  of  Crafton, 
Borough  of  Rosslyn 
Farms,  Borough  of 
Thomburg 

BOROUGH  OF  CRAFTON 

Maps  available  for  inspection  at  the  Crafton  Borough  Hall,  100  Stotz  Avenue,  Pittsburgh,  Pennsylvania. 

Send  comments  to  Mr.  Stephen  Vincenti,  Crafton  Borough  Manager,  100  Stotz  Avenue,  Pittsburgh,  Pennsylvania  15205. 

Tow,nship  of  Robinson 
Maps  availat}le  for  inspection  at  Robinson  Township  Municipal  Building,  1000  Church  Hill  Road,  Pittsburgh,  Pennsylvania. 

Send  comments  to  Mr.  William  L.  Blumling,  Chairman  of  the  Robinson  Township  Board  of  Commissioners,  1000  Church  Hill  Road,  Pittsburgh, 
Pennsylvania  15205. 

Borough  of  Rosslyn  Farms 
Maps  available  tor  inspection  at  Rosslyn  Farms  Borough  Municipal  Office,  421  Kings  Highway,  Camegie,  Pennsylvania. 

Send  comments  to  Mr.  Thomas  B.  Trebilcock,  Rosslyn  Farms  Borough  Council  Presktent,  421  Kings  Highway,  Camegie,  Pennsylvania 
15106. 

Borough  of  Thomburg 
Maps  available  for  inspection  at  the  Thomburg  Borough  Office.  235  Tech  Rbad,  Pittsburgh,  Pennsylvania. 
Send  comments  to  The  Honorable  Thomas  P.  Gordon,  Mayor  of  the  Borough  of  Thomburg,  235  Tech  Road,  Pittsburgh,  Pennsylvania  15205. 
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(Catalog  of  Federal  Domestic  Assistance  No. 
83.100,  "Flood  Insurance.") 

Dated:  August  30.  2002. 
Anthony  S.  Lowe, 

Administrator,  Federal  Insurance  and 
Mitigation  Administration. 
(FR  Doc.  02-22821  Filed  9-6-02;  8:45  am] 
BILLING  CODE  6718-04-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47CFRPart73 

[DA  02-2063;  MM  Docket  No.  01-104;  RM- 
10103,  RM-10323,  RM-10324] 

Radio  Broadcasting  Services;  Auburn, 
Northport,  Tuscaloosa,  Camp  Hill, 
Gardendale,  Homewood,  Birmingham, 
Dadevilie,  Orrvliie,  GkXKfwater,  Pine 
i^vel,  Jemison,  and  Thomaston,  AL 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule;  dismissal. 

SUMMARY:  At  the  request  of  Auburn 
Network,  Inc.,  the  Commission 
dismisses  the  petition  for  rule  making 
proposing  the  allotment  of  Channel 
263A  at  Auburn,  Alabama,  as  the 
community's  second  local  FM 
transmission  service  (RM-10103).  See 
16  FCC  Red  8937  (2001).  We  dismiss  the 
counterproposal  filed  by  Radio  South, 
Inc.,  proposing  the  reallotment  of 
Channel  263C1  from  Northport  to 
Helena,  Alabama,  and  the  modification 
of  Station  WLXY(FM)'s  license 
accordingly  (RM-10323).  To 
accommodate  the  reallotment  to  Helena, 
proponent  also  requested  the 
reallotment  of  Channel  225C1  from 
Tuscaloosa  to  Northport,  Alabama,  and 
the  modification  of  the  license  for 
Station  WTUG(FM)  accordingly  as  a 
replacement  service.  We  also  dismiss 
the  counterproposal  filed  by  Cox  Radio, 
Inc.,  and  its  wholly -owned  subsidiary 
CXR  Holdings,  Inc.,  proposing  the 
substitution  of  Charmel  247C2  for 
Channel  24  7 A  at  Homewood,  Alabama, 
the  reallotment  of  Channel  247C2  from 
Homewood  to  Gardendale,  Alabama, 
required  channel  substitutions  and  site 
changes,  and  the  modification  of  Station 
WRLR-FM's  license  accordingly  (RM- 
10324).  We  find  that  both 
counterproposals  are  technically 
defective  because  they  violate  section 
73.208(a)(l)(i)  of  the  Commission's 
Rules  and  our  policy  against  acting 
upon  contingent  proposals. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sharon  P.  McDonald,  Media  Bureau, 
(202) 418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Report 


and  Order,  MM  Docket  No.  01-104, 
adopted  August  21,  2002,  and  released 
August  30,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  normal 
business  hoiu-s  in  the  FCC  Reference 
Information  Center  (Room  CY-A257), 
445  12th  Street.  SW.,  Washington,  DC. 
The  complete  text  of  this  decision  may 
also  be  purchased  from  the 
Commission's  copy  contractors,  Qualex 
International,  Portals  II,  445  12th  Street, 
SW.,  Room  CY-B402.  Washington,  DC 
20054. 

Federal  Communications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 

[FR  Doc.  02-22755  Filed  9-6-02;  8:45  am] 
NLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2062;  MB  Doclcet  No.  02-250,  RM- 
10549;  MB  Docket  No.  02-251,  RM-10315; 
MB  Docket  No.  02-252,  RM-10316;  MB 
Docket  No.  02-253,  RM-10317;  MB  Docket 
No.  02-254,  RM-10550] 

Radio  Broadcasting  Services;  Big 
Lalie,  TX,  Las  Animas,  CO,  Muieshoe, 
TX,  Ranitin,  TX,  Roclcsprings,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  five 
new  allotments  in  Big  Lake,  TX,  Las 
Animas,  CO,  Muieshoe,  TX,  Rankin,  TX. 
Rocksprings.  TX.  The  Audio  Division 
requests  comment  on  a  petition  filed  by 
Linda  Crawford  proposing  the  allotment 
of  Channel  296C2  at  Big  Lake,  Texas,  as 
the  community's  fourth  local  aural 
transmission  service.  Channel  296C2 
can  be  allotted  to  Big  Lake  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
26.9  kilometers  (16.7  miles)  south  of  the 
commimity.  The  coordinates  for 
Channel  296C2  at  Big  Lake  are  30-57- 
18  North  Latitude  and  101-23-48  West 
Longitude.  See  Supplementary 
Information,  infra. 

DATES:  Comments  must  be  filed  on  or 
before  October  21,  2002,  and  reply 
comments  on  or  before  November  5, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  Twelfth  Street.  SW.. 
Washington.  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 


petitioner,  his  counsel,  or  consultant,  as 
follows:  Linda  Crawford,  3500  Maple 
Avenue,  #1320,  Dallas,  Texas  75219. 
Katherine  Pyeatt,  6655  Aintree  Circle, 
Dallas,  Texas  75214,  Sierra  Grande 
Broadcasting,  P.O.  Box  51,  Des  Moines. 
New  Mexico  88418-0051. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  A.  Dupont,  Media  Bureau, 
(202)  418-7072. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
02-250.  02-251.  02-252,  02-253,  and 
02-254,  adopted  August  14,  2002.  and 
released  August  30,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  Inspection  and  copying  during 
regular  business  hours  at  the  FCC's 
Reference  Information  Center.  Portals  II, 
445  Twelfth  Street,  SW,  Room  CY- 
A257,  Washington,  DC  20554.  The 
complete  text  of  this  decision  may  also 
be  purchased  from  the  Commission's 
duplicating  contractor.  Qualex 
International.  Portals  II,  445  12th  Street, 
SW,  Room  CY-B402.  Washington,  DC, 
20554.  telephone  202-863-2893. 
facsimile  202-863-2898.  or  via  e-mail 
qualexin  t@aoI.  com . 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Sierra 
Grande  Broadcasting  proposing  the 
allotment  of  Channel  234C1  at  Las 
Animas,  Colorado,  as  the  community's 
second  local  aural  transmission  service. 
Channel  234C1  can  be  allotted  to  Las 
Animas  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  4.5  kilometers  (2.8  miles) 
southeast  of  the  community.  The 
coordinates  for  Channel  234C1  at  Las 
Animas  are  38-02-18  North  Latitude 
and  103-11-09  West  Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  227C1  at  Muieshoe,  Texas  as 
the  community's  second  local  aural 
transmission  service.  Chemnel  227C1 
can  be  allotted  to  Muieshoe  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requfrements  with  a  site  restriction  of 
35.8  kilometers  (22.3  miles)  southwest 
of  the  community.  The  coordinates  for 
Channel  227C1  at  Muieshoe  are  34-02- 
03  North  Latitude  and  103-02-08  West 
Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  273C1  at  Rankin. 
Texas,  as  the  community's  first  local 
aural  transmission  service.  Channel 
273C1  can  be  allotted  to  Rankin  in 
compliance  with  the  Commission's 
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minimum  distance  separation 
requirements  at  center  city  reference 
coordinates.  The  coordinates  for 
Channel  273C1  at  Rankin  are  31-13-21 
North  Latitude  and  101-56-15  West 
Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by 
Katherine  Pyeatt  proposing  the 
allotment  of  Channel  263A  at 
Rocksprings,  Texas,  as  the  community's 
fourth  local  aural  transmission  service. 
Channel  263A  can  be  allotted  to 
Rocksprings  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  12.6  kilometers  (7.8  miles) 
west  of  the  community.  The  coordinates 
for  Channel  263A  at  Rocksprings  are 
30-01-30  North  Latitude  and  100-20- 
06  West  Longitude. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Colorado,  is  amended 
by  adding  Channel  234C1  at  Las 
Animas. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Texas,  is  amended  by 
adding  Channel  296C2  at  Big  Lake,  by 
adding  Channel  227C1  at  Muleshoe.  by 
adding  Rankin,  Channel  273C1,  by 
adding  Channel  263A  at  Rocksprings. 

Federal  Communications  Commission. 

lohn  A.  Karausos, 

Assistant  Chief,  Audio  Division.  Media 
Bureau. 

[FR  Doc.  02-22757  Filed  9-6-02;  8:45  am) 

nUMO  CODE  8712-01-«> 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  223  and  224 

[I.D.  082902C] 

Endangered  and  Threatened  Wildlife 
and  Plants;  12-Month  Finding  on  a 
Petition  To  List  the  Atlantic  White 
Marlin  as  Threatened  or  Endangered 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  petition  finding  and 

availability  of  a  status  review  document. 

SUMMARY:  NMFS  announces  a  12-month 
finding  on  a  petition  to  add  the  Atlantic 
white  marlin  (Tetrapturus  albidus), 
throughout  its  known  range,  to  the  list 
of  threatened  and  endangered  wildlife 
and  to  designate  critical  habitat  under 
the  Endangered  Species  Act  (ESA). 
Based  on  a  review  of  the  best  available 
scientific  and  commercial  information 
on  the  status  of  the  species,  NMFS  finds 
that  listing  Atlantic  white  marlin  is  not 
warranted  at  this  time.  NMFS  intends  to 
add  this  species  to  its  candidate  species 
list  and  to  reevaluate  its  status  in  2007. 
DATES:  The  finding  announced  in  this 
notice  was  made  on  September  3,  2002. 
ADDRESSES:  Copies  of  the  Atlantic  white 
marlin  status  review  document  are 
available  upon  request  from  the 
Protected  Resources  Division,  NMFS, 
9721  Executive  Center  Drive  North,  St. 
Petersburg,  FL  33702.  The  status  review 
is  also  available  on  the  NMFS  website 
at  http://www.nmfs.noaa.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  Bemhart,  NMFS  Southeast 
Region,  727-570-5312,  Jennifer  Lee, 
NMFS  Southeast  Region,  301-713-2239, 
or  David  O'Brien,  NMFS  Office  of 
Protected  Resources,  301-713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

Piu-suant  to  section  4(b)(3)(B)  of  the 
ESA  (16  U.S.C.  1531  et  seq.)  for  any 
petition  to  revise  the  List  of  Endangered 
or  Threatened  Wildlife  and  Plants 
which  presents  substantial  scientific 
and  conmiercial  information,  NMFS  is 
required  to  make  a  finding  within  12 
months  of  the  date  of  receipt  of  the 
petition  on  whether  the  petitioned 
action  is  (a)  not  warranted,  (b) 
warranted,  or  (c)  warranted  but 
precluded  from  inmiediate  proposal  by 
other  pending  proposals  of  higher 
priority.  Such  12-month  findings  are  to 
be  published  promptly  in  the  Federal 
Register. 


On  September  4,  2001,  NMFS 
received  a  petition  from  the  Biodiversity 
Legal  Foundation  and  James  R. 
Chambers  requesting  that  NMFS  list  the 
Atlantic  white  marlin  (Tetrapturus 
albidus)  under  the  ESA  as  a  threatened 
or  endangered  species  throughout  its 
range.  The  petition  also  requested  that 
NMFS  designate  critical  habitat  for 
white  marlin.  The  petition  contained  a 
detailed  description  of  the  species, 
including  the  present  legal  status; 
taxonomy  and  physical  appearance; 
ecological  and  fisheries  importance; 
distribution;  physical  and  biological 
characteristics  of  its  habitat  and 
ecosystem  relationships;  population 
status  and  trends;  and  factors 
contributing  to  the  population's  decline. 
Potential  threats  identified  in  the 
petition  included:  (1)  overutilization  for 
commercial  purposes;  (2)  inadequacy  of 
existing  regulatory  mechanisms;  (3) 
predation;  and  (4)  other  natural  or  man- 
made  factors  affecting  the  species' 
continued  existence. 

On  December  20,  2001  (66  FR  65676), 
NMFS  announced  a  finding  that  the 
petition  presented  substantial  scientific 
or  commercial  information  indicating 
that  the  petitioned  action  may  be 
warranted  and  initiated  a  formal  white 
marlin  status  review,  as  required  by 
section  4(b)(3)(A)  of  the  ESA. 
Concurrently,  NMFS  solicited,  through 
February  19,  2002,  additional 
information  and  conmient  from  the 
public  on  the  historic  and  current 
abundance  and  distribution  of  white 
marlin,  threats  to  white  marlin,  and 
ongoing  conservation  efforts  for  white 
marlin.  NMFS  received  responses  from 
the  petitioner,  the  National  Audobon 
Society,  the  Wildlife  Conservation 
Society,  the  National  Coalition  for 
Marine  Conservation,  the  Blue  Water 
Fishermen's  Association,  the  Billfish 
Foundation,  the  South  Carolina 
Department  of  Natural  Resources,  and 

10  private  citizens.  Most  of  the 
conmients  were  in  response  to  NMFS' 
request  for  information  on  the  status  of 
white  marlin.  The  status  review 
document  (SRT  2002)  considers  all  new 
information  contained  in  the  comments. 
Some  of  the  comments  included 
expressions  of  support  and 
disagreement  with  the  appropriateness 
of  reviewing  white  marlin  for  possible 
ESA  listing,  expressions  of  alarm  at  the 
potential  effects  of  listing  white  marlin 
on  commercial  and  recreational  fishing 
interests,  and  recommended  areas  for 
fisheries  closures.  Additional  comments 
and  information  were  received  during 

11  public  scoping  meetings  (67  FR 
39328,  June  7,  2002)  held  in  June  2002 
by  staff  bom  the  NMFS  Southeast 
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Regional  Office  and  the  Office  of 
Protected  Resources.  The  status  review 
document  contains  a  sununary  of  the 
comments  received  at  those  meetings. 

In  order  to  conduct  a  comprehensive 
review  of  Atlantic  white  marlin,  a  status 
review  team  (SRT)  was  convened 
consisting  of  experts  in  pelagic  fish 
biology,  fisheries  management,  and 
fisheries  stock  assessment.  The  SRT  was 
asked  to  assess  the  species  status  and 
the  degree  of  threat  to  the  species  with 
regard  to  listing  criteria  provided  by  the 
ESA.  The  SRT  prepared  a  document 
(SRT  2002)  that  is  the  basis  for  the 
following  discussions.  Copies  of  the 
status  review  are  available  upon  request 
from  the  Protected  Resoiuces  Division, 
NMFS  (see  ADDRESSES). 

Life  History 

Atlantic  white  marlin  are  found 
throughout  tropical  and  temperate 
waters  of  the  Atlantic  Ocean  and 
adjacent  seas.  Unlike  blue  marlin 
[Makaira  nigricans)  and  sailfish 
[Istiophorus  platypterus),  white  marlin 
occur  only  in  the  Atlantic  Ocean.  The 
Atlantic  population  is  considered  to  be 
a  single  stock.  White  marlin  spawn  in 
tropical  and  subtropical  waters  in  mid- 
to  late  spring,  and  enter  colder 
temperate  waters  during  the  summer. 
They  are  considered  to  be  very  fast 
growing,  and  have  a  lifespan  of  at  least 
17  to  18  years.  Female  white  marlin 
grow  faster  and  reach  a  larger  maximum 
size  than  males.  Sexual  maturity  of 
females  is  reached  at  about  20  kg. 
Mature  females  probably  spawn  more 
than  once  a  year,  likely  from  March 
through  June  in  the  Northern 
Hemisphere.  White  marlin  are  generally 
considered  piscivorous,  but  also  have 
been  known  to  consume  squid.  Likely 
predators  of  adults  of  the  species  are 
sharks  and  killer  whales. 

Fishery  Landings  and  Management 

Atlantic  billfish,  including  white 
marlin,  have  historically  been  landed  as 
the  incidental  catch  of  foreign  and 
domestic  commercial  pelagic  longline 
and  purse  seine  vessels,  and  in  directed 
recreational  and  artisanal  fisheries.  The 
majority  of  billfish  fishing  mortality  in 
the  Atlantic  Ocean  results  from  pelagic 
longline  fisheries.  Total  reported 
landings  in  the  Atlantic  for  white  marlin 
peaked  in  1965  at  4,911  metric  tons 
(mt).  Since  the  1970s,  catches  have 
averaged  1,500  mt  without  trend  while 
fishing  effort  has  increased 
substantially.  Combined  U.S. 
commercial  and  recreational  reported 
catches  (landings  plus  dead  discards) 
were  63  mt  and  42  mt  during  1999  and 
2000,  representing  5  and  4  percent. 


respectively,  of  the  total  reported 
Atlantic  catch. 

White  marlin  are  managed 
internationally  by  the  member  nations 
of  the  International  Commission  for  the 
Conservation  of  Atlantic  Tunas  (ICCAT). 
By  consensus,  this  group  adopts  binding 
recommendations  to  manage  for 
maximum  sustainable  catch  of  the  fish 
stocks  under  its  purview.  The  U.S. 
participates  in  ICCAT-supported  stock 
assessments  for  white  marlin  that  utilize 
data  from  multiple  fishing  nations. 
These  assessments  are  conducted  by  the 
Standing  Committee  for  Research  and 
Statistics  (SCRS),  a  group  of  scientists 
from  ICCAT  member  nations.  The  2000 
SCRS  assessment  found  that  white 
marlin  were  overfished  and  imdergoing 
overfishing.  Subsequently,  a  binding 
recommendation  to  conserve  white 
marlin  was  adopted  by  ICCAT  in  2000 
and  went  into  effect  mid-way  through 
2001,  requiring  nations  to  reduce  white 
marlin  landings  by  67  percent. 

White  marlin  are  managed 
domestically  under  Amendment  One  to 
the  Billfish  Fishery  Management  Plan 
(Billfish  FMP)  prepared  under  the  dual 
authorities  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  and  the  Atlantic  Tunas  Convention 
Act.  The  Billfish  FMP  prohibits 
commercial  possession  of  billfish  and 
uses  minimum  size  limits  to  reduce 
recreational  landings  of  blue  marlin  and 
white  marlin.  Its  objective  is  to  end 
overfishing  and  rebuild  the  stocks.  In 
addition,  the  FMP  seeks  to  coordinate 
domestic  regulations  with  international 
management  measures  to  control  stock- 
wide  fishing  mortality. 

Status  of  Species 

The  status  of  the  Atlantic  white 
marlin  resource  has  been  the  subject  of 
a  number  of  quantitative  assessments  by 
the  SCRS.  The  most  recent  assessments 
were  conducted  in  2000  and  again  in 
May  2002.  Basic  information  available 
for  conducting  stock  assessments 
includes  time  series  of  fishery  landings 
and  discards  (for  some  fleet  sectors,  over 
varying  periods  of  years)  and  trends  in 
commercial  and  recreational  catch  per 
unit  of  effort  as  relative  indices  of  stock 
abundance.  Little  is  known  about  the 
age,  growth  and  reproductive  biology  of 
white  marlin  and,  with  few  exceptions, 
no  quantitative  estimates  of  population 
parameters  for  this  species  exist  that  can 
be  used  in  stock  assessments. 
Production  models  are  the  primary 
method  used  in  the  stock  assessments  to 
estimate  population  size,  fishing 
mortality,  and  biological  reference 
points. 

The  SRT  estimated  that  current  white 
marlin  population  levels  are  at  5-15 


percent  of  their  historic  levels:  biomass 
is  in  long-term  decline;  and  fishing 
mortality  rates  substantially  exceed  the 
level  associated  with  maximimi 
sustainable  yield.  The  existing  analyses 
are  consistent  with  recent  population 
sizes  of  about  200.000  individuals  in  the 
size  range  vulnerable  to  the  fishery. 

To  assess  the  available  data  on  stock 
status  for  evidence  of  extinction  risk, 
the  SRT  reviewed  literature  on 
extinction  risk  analysis  and  developed  a 
list  of  population  dynamics  factors  for 
consideration,  specific  to  white  marlin, 
including:  (1)  DecUne  in  population.  (2) 
Absolute  population  size,  (3)  Trends 
and  variability  in  recruitment,  (4) 
Spatial  focusing,  (5)  Depensation 
considerations,  and  (6)  Formal  modeling 
of  probability  of  extinction.  The  SRT 
used  these  extinction  risk  criteria, 
developed  specifically  for  white  marlin, 
in  their  evaluation  of  the  five  ESA 
listing  factors  (discussed  below). 

The  SRT  characterized  the  white 
marlin's  status  based  on  decline  in 
population  (Factor  1)  as  on  the 
borderline  between  "vulnerable"  and 
"not  at  risk."  The  SRT  found  that  the 
current  estimates  of  absolute  population 
size  (Factor  2)  are  an  order  of  magnitude 
greater  than  the  level  at  which  the  SRT 
would  be  concerned  about  imminent 
extinction  risk. 

Available  evidence  on  recruitment 
(Factor  3)  is  limited  and  implies  a 
declining  trend,  but  it  is  not 
inconsistent  with  what  would  be 
expected  based  on  the  decline  in 
biomass,  nor  does  it  suggest  depensation 
(Factor  5){i.e.,  when  a  stock  becomes 
less,  rather  than  more,  able  to  replenish 
itself  as  stock  size  declines).  White 
marlin  have  a  broad  geographic  range 
and  have  shown  no  sign  of  range 
contraction  despite  a  histor>'  of 
significant  fishing,  and  there  is  no 
evidence  to  suggest  special  vulnerability 
of  white  marlin  to  spatial  focusing 
(Factor  4)  of  fishing  effort  (i.e..  when  a 
fishery  is  able  to  focus  ever  more 
effective  fishing  effort  on  a  stock  as 
stock  size  declines). 

To  look  at  future  stock  condition 
(Factor  6)  and  to  gauge  the  effectiveness 
of  various  ICCAT  management  policies 
for  conserving  white  marlin,  the  SRT 
considered  population  projections  that 
estimated  the  probability  of  the  stock 
declining  to  one  percent  of  carn,'ing 
capacity  (K)  or  lower  in  the  next  10 
years.  For  white  marlin,  one  percent  of 
k  was  determined  by  the  SRT  to 
"indicate  a  population  with  an  ESA- 
level  problem,  without  concluding  at 
this  time  whether  the  O.OlK  level  would 
be  most  consistent  with  a  vulnerable, 
threatened,  or  endangered  level  of  risk." 
Because  of  the  inherent  limitations  of 
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the  production  models  that  were  the 
basis  of  the  population  projections, 
when  applied  over  long  periods  of  time, 
the  SRT  focused  on  a  lt>-year  time 
horizon  for  their  evaluations.  The 
population  projections  indicate  a  low 
probability  of  the  population  declining 
to  one  percent  of  K  over  the  next  10 
years,  except  when  constant  catch 
scenarios  or  unreduced,  or  increasing, 
fishing  mortality  scenarios  are  used. 
Even  under  unreduced  fishing  mortality 
rates  (i.e.,  assuming  no  reduction  in 
fishing  mortality  as  a  result  of  the  recent 
ICCAT  recommendation  to  reduce 
landings  by  67  percent),  there  is  less 
than  a  10-percent  chance  in  5  years, 
and  about  a  20-percent  chance  in  10 
years,  that  the  stock  will  reach  one 
percent  of  K.  The  SRT  found  that 
current  measures  by  ICCAT  are  not 
sufficient  to  prevent  continued 
overfishing.  Even  with  assumptions  of 
full  compliance  with  management 
measures,  no  post-release  mortality,  and 
no  unreported  fishing,  the  SRT 
concluded  that  the  stock  likely  will 
continue  to  decline,  but  not  necessarily 
to  high-risk  levels. 

Threatening  Factors  Affecting  Atlantic 
White  M arlin 

Section  4(a)(1)  of  the  ESA  states  that 
a  species  is  endangered  if  any  one  or 
more  of  the  following  factors  causes  it 
to  be  in  danger  of  extinction  throughout 
all  or  a  significant  portion  of  its  range: 
(A)  The  present  or  threatened 
destruction,  modification,  or 
curtailment  of  its  habitat  or  range;  (B) 
Overutilization  for  commercial, 
recreational,  scientific,  or  educational 
purposes;  (C)  Disease  or  predation;  (D) 
Inadequacy  of  existing  regulatory 
mechanisms;  or  (E)  Other  natural  or 
human-made  factors  affecting  its 
continued  existence.  A  threatened 
species  is  one  that  is  likely  to  become 
endangered  in  the  foreseeable  future. 

The  conclusions  of  the  SRT  relative  to 
these  five  listing  factors  are  as  follows: 
(1)  There  is  no  evidence  of  range 
curtailment  or  habitat  degradation  to 
suggest  that  white  marlin  are  at  risk  of 
extinction;  (2)  While  overutilization  is 
occurring  and  the  Atlantic  white  marlin 
population  is  declining,  the  stock  is  not 
in  danger  of  imminent  extinction;  (3) 
There  is  no  evidence  that  competition, 
predation,  or  disease  are  affecting  the 
Atlantic  white  marlin  population  in 
ways  that  would  contribute  to  risk  of 
extinction;  (4)  Since  the  U.S.  currently 
accounts  for  approximately  5  percent  of 
total  reported  catch  of  white  marlin, 
domestic  management  measures 
including  the  Magnuson-Stevens  Act, 
Atlantic  Tunas  Convention  Act.  and 
possibly  the  ESA  are  not  adequate  to 


protect  this  species  from  continued 
decline.  Under  current  management 
measures  adopted  by  ICCAT,  presently 
the  only  forum  in  which  effective 
cooperative  management  actions  could 
be  taken  to  reverse  the  white  marlines 
population  decline,  the  stock  will  likely 
continue  to  decline,  but  not  to  high  risk 
levels;  and  (5)  No  other  natural  or 
manmade  factors  affecting  white 
marlin's  continued  existence  were 
identified. 

NMFS  has  reviewed  the  status  review 
document  and  affirms  that  it  represents 
the  best  available  scientific  and 
commercial  data  on  the  status  of 
Atlantic  white  marlin.  NMFS  generally 
accepts  the  analyses  and  conclusions  of 
the  SRT.  The  SRT,  however,  was 
pessimistic  about  the  implementation  of 
conservation  measures  for  white  marlin. 
As  discussed  below,  conservation 
measures  have  already  been 
implemented  that  NMFS  believes  will 
reduce  white  marlin  mortality 
significantly.  Regulatory  mechanisms 
that  are  not  currently  in  place  were  not 
considered  in  this  listing  determination. 

Conservation  Factors  Affecting  Atlantic 
White  Marlin 

The  most  significant  conservation 
factor  affecting  white  marlin  is  ICCAT's 
binding  recommendation,  which  was 
adopted  in  2000  and  became  effective 
mid- way  through  2001,  that  Contracting 
and  Non-Contracting  Parties,  Entities 
and  Fishing  Entities  reduce  white 
marlin  longline  and  purse  seine 
landings  by  67  percent.  ICCAT 
recommendations  are  binding  upon  the 
parties  to  the  international  convention. 
Therefore,  NMFS  considers  the 
recommendation  to  be  a  formalized 
conservation  effort  that  has  been 
implemented  and  will  be  effective, 
consistent  with  our  draft  policy  for  the 
evaluation  of  conservation  efforts  when 
making  listing  decisions  (65  FR  37102, 
June  13,  2000).  Because  of  the  recent 
implementation  of  the  recommendation 
and  the  usual  time  lags  in  compiling 
data  from  all  parties'  fishing  fleets,  no 
ICCAT  data  are  yet  available  to  quantify 
the  effectiveness  of  this 
recommendation.  The  SRT  expressed 
concern  that  the  ICCAT 
recommendation  would  not  be  fully 
effective;  that  is,  the  67  percent 
reduction  in  landings  would  not  achieve 
a  67  percent  reduction  in  white  marlin 
mortality  because  of  post-release 
mortality,  non-compliance  with  ICCAT 
recommendations,  and  a  significant 
level  of  illegal,  unreported,  and 
unregulated  fishing.  NMFS  agrees  that 
these  factors  will  offset  the  conservation 
benefit  of  the  ICCAT  recommendation  to 
an  unknown  degree,  but  NMFS  believes 


that  the  effect  of  the  binding 
recommendation  will  be  to  reduce  white 
marlin  mortality  significantly.  Several 
additional  years  of  ICCAT  data  reporting 
will  be  needed  to  assess  the  actual 
reduction  of  mortality  achieved  by  the 
latest  reconunendation,  and  ICCAT  has 
mechanisms  in  place  to  make  this 
evaluation.  NMFS  expects  the  SCRS 
will  conduct  another  stock  assessment 
for  white  marlin  no  later  than  2006,  and 
NMFS  will  work  within  ICCAT  to 
ensure  this  residt. 

Another  conservation  effort  affecting 
white  marlin  is  NMFS'  final  rule 
implementing  pelagic  longline  fishery 
time/area  closures  in  the  Atlantic  and 
Gulf  of  Mexico  and  live  bait  restrictions 
in  the  Gulf  of  Mexico  (65  FR  47213, 
August  1,  2000).  Preliminary  data  to 
evaluate  the  effect  of  these  measures 
which  were  not  available  to  the  SRT 
show  that  dead  discards  of  white  marlin 
by  U.S.  pelagic  longliners  in  the 
northwest  Atlantic,  Caribbean,  and  Gulf 
of  Mexico  were  reduced  by  61  percent 
in  2001  compared  to  the  average  level 
of  the  three  previous  years.  U.S. 
longliners  are  already  prohibited  from 
landing  marlin,  so  the  ICCAT 
recommendation  to  reduce  landings 
does  not  affect  the  U.S.  longline  fleet. 
Although  the  U.S.  catch  of  white  marlin 
is  small  relative  to  the  international 
fishing  fleets,  these  domestic  reductions 
in  discards  represent  a  conservation 
benefit  in  addition  to  those  associated 
with  the  ICCAT  landings  reductions. 
NMFS  will  need  to  continue  to  monitor 
these  discard  rates  for  several  years  in 
order  to  judge  the  long-term 
effectiveness  of  the  regulatory  measures, 
but  the  initial  signs  are  very 
encouraging. 

The  SRT  also  commented  negatively 
on  ICCAT's  resolve  to  adopt  further 
management  measures  for  white  marlin 
a  bycatch  species  in  the  immediate 
hiture.  NMFS  agrees  with  the  SRT's 
basis  of  concern,  but  notes  that  over  the 
past  years  the  United  States  has  moved 
forward  on  white  marlin  conservation  at 
ICCAT  and  on  actions  to  limit 
unregulated  effort  and  has  achieved 
increasing  success.  In  any  case,  NMFS 
is  not  relying  on  the  expectation  of 
adoption  of  additional,  future 
conservation  measiu^s  for  white  marlin 
in  making  this  listing  determination  but 
on  the  information  on  the  stock's 
current  status  and  the  currently 
implemented  conservation  measures. 
NMFS  will,  however,  continue  to 
pursue  additional  conservation 
measures  for  white  marlin 
internationally,  through  ICCAT,  and 
will  consider  additional  measures  that 
could  be  implemented  domestically, 
under  existing  legal  authorities. 


Determination 

The  ESA  defines  an  endangered 
species  as  any  species  in  danger  of 
extinction  throughout  all  or  a  significant 
portion  of  its  range,  and  a  threatened 
species  as  any  species  likely  to  become 
an.endangered  species  within  the 
foreseeable  future  throughout  all  or  a 
significant  portion  of  its  range  (16 
U.S.C.  1532(6)  and  (20)).  Section  4(b)(1) 
of  the  ESA  requires  that  the  listing 
determination  be  based  solely  on  the 
best  scientific  and  commercial  data 
available,  after  conducting  a  review  of 
the  status  of  the  species  and  after  taking 
into  account  those  efforts,  if  any,  being 
made  by  any  state  or  foreign  nation  to 
protect  and  conserve  the  species. 

After  reviewing  the  best  scientific  and 
commercial  information  available  and 
the  effects  of  current  conservation 
efforts,  NMFS  has  determined  that 
listing  of  Atlantic  white  marlin  under    ■ 
the  ESA  is  not  warranted  at  this  time. 
NMFS  intends  to  add  AUantic  white 
marlin  to  its  list  of  ESA  candidate 
species  and  reevaluate  its  status  in  2007. 
If  the  2007  status  review  indicates  that 
ICCAT  and  U.S.  management  measiues 
have  been  ineffective  in  reducing  the 
fishing  mortality  rate,  NMFS  would 
likely  propose  to  list  this  species  under 
the  ESA. 
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Authority 

The  authority  for  this  section  is  the 
ESA  of  1973,  as  amended  (16  U.S.C. 
1531  etseq.). 

Dated:  September  3,  2002. 
William  T.  Hogarth. 

Assistant  Administrator  for  Fisheries, 

National  Marine  Fisheries  Service. 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 
[I.D.  083002C] 

Mid-Atlantic  Rshery  Management 
Council;  Public  Hearings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACmON:  Public  hearing  meetings;  request 

for  conunents. 

summary:  The  Mid-Atiantic  Fishery 
Management  Council  (Coiuicil)  is 
currentiy  developing  Amendment  13  to 
the  Surfclam  and  Ocean  Quahog  Fishery 
Management  Plan  (FMP),  piusuant  to 
the  Magnuson-Stevens  Fishery 
Conservation  and  Management  Act  of 
1976,  as  amended.  The  Coimcil  will 
hold  a  series  of  public  hearings  to  solicit 
comments  on  proposals  to  be  included 
in  Amendment  13.  The  intended  effect 
of  this  action  is  to  alert  interested  public 
of  the  commencement  of  this  hearing 
process  and  to  provide  for  public 
participation. 

DATES:  Written  comments  will  be 
accepted  through  5  p.m.  October  15, 
2002.  See  SUPPLEMENTARY  INFORMATION 
for  specific  location  and  dates  of  the 
public  hearings. 

ADDRESSES:  Send  conunents  to  Daniel  T. 
Furlong,  Executive  Director  of  the  Mid- 
AUantic  Fishery  Management  Council, 
Room  2115,  Federal  Building,  300  Soutii 
New  Street,  Dover,  DE  19904.  When 
submitting  conunents,  identify 
correspondence  as  "Comments  on  Draft 
Amendment  13."  Copies  of  the  public 
hearing  document  and  the  Draft 
Environmental  Impact  Statement  (DEIS) 
for  Amendment  1 3  may  be  obtained 
from  the  Coimcil.  Hearings  will  be  held 
in  Maine,  New  Jersey,  and  Delaware. 
See  SUPPLEMENTARY  INFORMATKM  for 
specific  locations.  Requests  for  special 
accommodations  should  be  addressed  to 
the  Mid-Atiantic  Fishery  Management 
Council,  Federal  Building,  300  South 
New  Street,  Dover,  DE  19904. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Fiulong,  Executive  Director  of 
the  Mid-Atiantic  Fishery  Management 
Coimcil,  302-674-2331,  ext.  19.<: 
SUPPLEMENTARY  INFORMATION:  The 
Council  proposes  to  take  action  to 
implement  Amendment  13  to  the  FMP. 


Amendment  13  addresses  five  major 
issues:  (1)  a  new  surfclam  overfishing 
definition;  (2)  fishing  gear  impacts  to 
essential  fish  habitat  (EFH);  (3)  muUi- 
year  quotas;  (4)  suspension  of  the 
surfclam  minimum  size  limit;  and  (5)  a 
vessel  monitoring-type  system. 

In  conjunction  with  the  development 
of  Amendment  13,  the  Council  prepared 
a  DEIS  under  the  National 
Environmental  Policy  Act  to  assess  the 
potential  effects  of  the  proposed  action, 
and  the  alternatives  to  those  actions,  on 
the  human  environment.  A  Notice  of 
Availability  for  the  DEIS  for 
Amendment  13  was  published  in  the 
Federal  Register  on  August  30,  2002  (67 
FR  55838).  The  45-day  comment  period 
for  the  DEIS  ends  on  October  15,  2002. 
Copies  of  the  DEIS  can  be  obtained  from 
the  Council  (see  ADDRESSES). 

Once  it  has  considered  public 
comments,  the  Council  will  approve 
final  management  measures  and  prepare 
a  submission  package  for  NMFS.  There 
will  be  an  addition^  opportunity  for 
public  comment  when  the  Notice  of 
Availability  and  the  proposed  rule  for 
Amendment  13  are  published  in  the 
Federal  Register. 

Public  Hearings 

The  dates,  times,  and  locations  of  the 
hearings  are  scheduled  as  follows: 
» 1.  Tuesday,  September  24,  2002, 
beginning  at  7  p.m. — University  of 
Maine,  Science  Building,  Room  102. 
Machias,  ME;  telephone:  207-255-1289. 

2.  Monday,  September  30,  2002, 
beginning  at  7  p.m. — Clarion  Hotel  and 
Convention  Center,  6821  Black  Horse 
Pike,  Atlantic  City,  NJ;  telephone:  60^ 
272-0200. 

3.  Wednesday,  October  2,  2002, 
begiiming  at  7  p.m. — Holiday  Inn  Select. 
630  Naamans  Road,  Claymort,  DE; 
telephone:  302-791-4603.  This  hearing 
will  be  in  conjunction  with  the  Mid- 
Atiantic  Fishery  Management  Council's 
October  meeting  at  the  same  location. 

Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 
Joanna  Davis  at  the  Mid-Atlantic 
Council's  office  at  least  5  days  prior  to 
the  hearing  date. 

Dated:  August  30,  2002. 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-22836  Filed  »-6-02:  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

[Docket  No.  02-095-1] 

Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases; 
■Meeting 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (5U.S.C.  App. 
II),  we  are  giving  notice  of  a  meeting  of 
the  Secretary's  Advisory  Committee  on. 
Foreign  Animal  and  Poultry  Diseases. 
DATES:  Sessions  will  be  held  from  8  a.m. 
to  5  p.m.  on  September  24-25,  2002. 
and  from  8  a.m.  to  noon  on  September 
26,  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  USDA  Center  at  Riverside  in 
Conference  Center  D,  4700  River  Road, 
Riverdale,  MD. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Joseph  Annelli.  Chief  Staff  Veterinarian. 
Emergency  Programs  Staff,  VS,  APHIS, 
4700  River  Road  Unit  41,  Riverdale,  MD 
20737-1231;  (301)  734-8073. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary's  Advisory  Committee  on 
Foreign  Animal  and  Poultry  Diseases 
(the  Committee)  advises  the  Secretary  of 
Agriculture  on  actions  necessary  to 
prevent  the  introduction  of  foreign 
diseases  of  livestock  and  poultry  into 
the  United  States.  In  addition,  the 
Committee  advises  the  Secretary  on 
contingency  planning  and  on 
maintaining  a  state  of  preparedness  to 
deal  with  these  diseases,  if  introduced. 

The  meeting  will  focus  on  the  U.S. 
animal  health  emergency  management 
system  and  the  foreign  animal  disease 
situation  worldwide  and  its  relevance  to 
the  United  States.  The  meeting  will  be 
open  to  the  public.  However,  due  to  the 
time  constraints,  the  public  will  not  be 


allowed  to  participate  in  the 
Committee's  discussions. 

You  may  obtain  an  agenda  for  the 
meeting  by  contacting  Dr.  Joseph 
Annelli  at  the  address  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

You  may  file  written  statements  on 
meeting  topics  with  the  Committee 
before  or  after  the  meeting  by  sending 
them  to  Dr.  Joseph  Annelli  at  the 
address  listed  under  FOR  FURTHER 
INFORMATION  CONTACT.  You  may  also  file 
written  comments  at  the  time  of  the 
meeting.  Please  refer  to  Docket  No.  02- 
095-1  when  submitting  your  comments. 

Parking  and  Security  Procedures  at  the 
USDA  Center 

Please  note  that  a  fee  of  $2.25  is 
required  to  enter  the  parking  lot  at  the 
USDA  Center.  The  machine  accepts  $1 
bills  and  quarters. 

Upon  entering  the  building,  visitors 
should  inform  security  personnel  that 
they  are  attending  the  Advisory 
Committee  Meeting  on  Foreign  Animal 
and  Poultry  Diseases.  Identification  is 
required.  Visitor  badges  must  be  worn  at 
all  times  while  inside  the  building. 

Done  in  Washington,  DC,  this  5th  day  of 
September.  2002  . 
Peter  Fernandez, 

Acting  Administrator,  Animal  and  Plant 
Hualth  Inspection  Service. 
[FR  Doc.  02-22919  Filed  9-6-02;  8:45  am] 
BILLING  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Northeast  Oregon  Forests  Resource 
Advisory  Committee  (RAC) 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committees  Act 
(Pub.  L.  92-463),  the  Northeast  Oregon 
Forests  Resource  Advisory  Committee 
(RAC)  will  meet  on  September  26-27, 
2002  in  Enterprise,  Oregon.  The  purpose 
of  the  meeting  is  to  meet  as  a  Committee 
to  complete  business  items  identified  at 
the  June  14  meeting  and  tour  Title  II 
project  sites  on  the  Wallowa- Whitman 
National  Forest. 

DATES:  The  meeting  will  be  held  as 
follows:  September  2,  2002,  8  a.m.  to  5 
p.m..  Enterprise,  Oregon;  September  27, 


2002,  8  a.m.  to  3  p.m..  Enterprise, 
Oregon. 

ADDRESSES:  The  September  26,  2002 
meeting  will  be  held  at  the  Wallowa 
Mountains  Visitor  Center,  located  at 
88401  Highway  82,  Enterprise,  Oregon. 
The  September  27,  2002  Title  11  project 
tour  will  start  at  Wallowa  Mountains 
Visitor  Center,  located  at  88401 
Highway  82,  Enterprise,  Oregon  and 
proceed  through  the  Wallowa-Whitman 
National  Forest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Harris,  Designated  Federal 
Official,  USDA,  Malheur  National 
Forest,  PO  Box  909,  John  Day,  Oregon 
97845.  Phone:  (541)  575-3008. 
SUPPLEMENTARY  INFORMATION:  At  the 
September  26  meeting  the  RAC  will 
receive  an  update  of  how  the  fiscal  year 
2002  projects  are  progressing,  discuss 
replacement  of  alternate  RAC  members, 
initiate  annual  monitoring  report 
procedures,  and  review  project  issues.  A 
public  input  opportunity  will  be 
provided  at  1:15  p.m.  on  September  26, 
and  individuals  will  have  the 
opportunity  to  address  the  committee  at 
that  time.  After  public  comment  the 
RAC  will  depart  Enterprise  to  tour  a 
Title  II  project  site,  from  1:45  p.m.  to  5 
p.m.  On  September  27  the  committee 
will  tour  the  Wallowa- Whitman 
National  Forest  and  review  fiscal  year 
2002  projects. 

Dated:  August  28,  2002. 
Jennifer  L.  Harris, 
Designated  Federal  Official. 
[FR  Doc.  02-22781  Filed  9-&-02;  8:45  am) 
BILUNG  CODE  3410-DK-M 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-588-824] 

Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan:  Notice 
of  Rnal  Results  of  Changed 
Circumstances  Review,  and 
Revocation  in  Part  of  Antidumping 
Duty  Order 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Final  Results  of 
Changed  Circumstances  Review,  and 
Revocation  in  Part  of  Antidumping  Duty 
Order. 
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SUMMARY: 

On  July  22,  2002,  the  Department  of 
Commerce  ("the  Department") 
published  a  notice  of  initiation  and 
preliminary  results  of  a  changed 
circumstances  review  with  the  intent  to 
revoke,  in  part,  the  antidimiping  duty 
order  on  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan. 
See  Certain  Corrosion-Resistant  Carbon 
Steel  Flat  Products  From  Japan:  Notice 
of  Initiation  and  Preliminary  Results  of 
Changed  Circumstances  Review  of  the 
Antidumping  Order  and  Intent  to 
Revoke  Order  in  Part,  67  FR  47766  (July 
22,  2002)  {"Initiation  and  Preliminary 
Results  ).  In  oui  Initiation  and 
Preliminary  Results,  we  gave  interested 
parties  an  opportunity  to  comment; 
however,  we  did  not  receive  any 
comments.  We  are  now  revoking  this 
order,  in  part,  with  respect  to  the 
particular  carbon  steel  flat  products 
described  below,  based  on  the  fact  that 
domestic  parties  have  expressed  no 
interest  in  the  continuation  of  the  order 
with  respect  to  these  particular  carbon 
steel  flat  products.The  Department  will 
instruct  the  U.S.  Customs  Service 
("Customs")  to  proceed  with 
liquidation,  without  regard  to 
antidimiping  duties,  of  all  imliquidated 
entries  of  certain  corrosion-resistant 
carbon  steel  flat  products  meeting  the 
specifications  indicated  below,  entered 
or  withdrawn  frOm  warehouse,  for 
consumption  on  or  after  August  1, 1998, 
the  day  after  the  most  recent  time  period 
that  was  subject  to  final  results  of  an 
administrative  review  (08/01/97  -  07/31/ 
98). 

EFFECTIVE  DATE:  September  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Catherine  Bertrand,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  N.W.,  Washington,  D.C.  20230; 
telephone:  (202)  482-3207. 
SUPPLEMENTARY  INFORMATION: 

THE  APPLICABLE  STATUTE  AND 
REGULATIONS 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otiherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  as  codified  at  19  C.F.R.  Part 
351  (2002). 

Background 

On  May  29,  2002,  Uchiyama  America, 
Inc.  ("Uchiyama")  requested  that  the 


Department  revoke  in  part  the 
antidumping  duty  order  on  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  Specifically, 
Uchiyama  requested  that  the 
Department  revoke  the  order  with 
respect  to  imports  meeting  the  folloiving 
specifications:  (1)  Widths  ranging  ftt>m 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenimi,  followed  by  a 
layer  consistiiig  of  phosphate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consistiiig  of  phosphate,  and 
finally  a  layer  consisting  of  silicate. 

On  July  3,  2002,  domestic  producers 
of  the  like  product,  Bethlehem  Steel 
Corporation;  National  Steel  Corporation; 
and  United  States  Steel  Corporation, 
informed  the  Department  that  they  have 
no  interest  in  the  importation  or  sale  of 
steel  from  Japan  with  these  specialized 
characteristics.  Subsequently,  as  noted 
above,  we  gave  interested  parties  an 
opportunity  to  comment  on  the 
Initiation  and  Preliminary  Results.  We 
received  no  comments  from  interested 
parties. 

New  Scope  based  on  Changed 
Circumstances  Review 

The  merchandise  covered  by  this 
changed  circumstances  review  is  certain 
corrosion-resistant  carbon  steel  flat 
products  from  Japan.  This  changed 
circumstances  administrative  review 
covers  all  manufacturers/exporters  of 
carbon  steel  flat  products  meeting  the 
specifications  as  noted  above  in  the 
background  section.  The  new  scope  of 
this  order  is  as  follows:  the  products 
covered  by  the  antidumping  duty  order 
include  flat-rolled  carbon  steel 
products,  of  rectangular  shape,  either 
clad,  plated,  or  coated  with  corrosion- 
resistant  metals  such  as  zinc,  alimiinum, 
or  zinc-,  aluminum-,  nickel-  or  iron- 
based  alloys,  whether  or  not  corrugated 
or  painted,  varnished  or  coated  with 
plastics  or  other  nonmetallic  substances 
in  addition  to  the  metallic  coating,  in 
coils  (whether  or  not  in  successively 
superimposed  layers)  and  of  a  width  of 
0.5  inch  or  greater,  or  in  straight  lengths 
which,  if  of  a  thickness  less  than  4.75 
millimeters,  are  of  a  width  of  0.5  inch 
or  greater  and  which  measures  at  least 
10  times  the  thickness  or  if  of  a 


thickness  of  4.75  millimeters  or  more 
are  of  a  width  which  exceeds  150 
millimeters  and  measures  at  least  twice 
the  thickness,  as  currently  classifiable  in 
the  HTSUS  under  item  numbers 
7210.30.0030,  7210.30.0060. 
7210.41.0000,  7210.49.0030, 
7210.49.0090,  7210.61.0000, 
7210.69.0000,  7210.70.6030, 
7210.70.6060,  7210.70.6090, 
7210.90.1000,  7210.90.6000, 
7210.90.9000,  7212.20.0000, 
7212.30.1030.  7212.30.1090, 
7212.30.3000,  7212.30.5000, 
7212.40.1000,  7212.40.5000, 
7212.50.0000,  7212.60.0000, 
7215.90.1000.  7215.90.3000. 
7215.90.5000,  7217.20.1500, 
7217.30.1530,  7217.30.1560. 
7217.90.1000.  7217.90.5030, 
7217.90.5060.  7217.90.5090.  Included  in 
this  order  are  corrosion-resistant  flat- 
rolled  products  of  non-rectangular 
cross-section  where  such  cross-section 
is  achieved  subsequent  to  the  rolling 
process  (i.e..  products  which  have  been 
"worked  after  rolling")  for  example, 
products  which  have  been  beveled  or 
rounded  at  the  edges. 

Excluded  from  this  order  are  flat- 
rolled  steel  products  either  plated  or 
coated  with  tin,  lead,  chromium, 
chromium  oxides,  both  tin  and  lead 
("teme  plate"),  or  both  chromivun  and 
chromium  oxides  ("tin-free  steel"), 
whether  or  not  painted,  varnished  or 
coated  with  plastics  or  other 
nonmetallic  substances  in  addition  to 
the  metallic  coating. 

Also  excluded  from  this  order  are  clad 
products  in  straight  lengths  of  0.1875 
inch  or  more  in  composite  thickness 
and  of  a  width  which  exceeds  1 50 
millimeters  and  measures  at  least  twice 
the  thickness. 

Also  excluded  from  this  order  are 
certain  clad  stainless  flat-rolled 
products,  which  are  three-layered 
corrosion-resistant  carbon  steel  flat- 
rolled  products  less  than  4.75 
millimeters  in  composite  thickness  that 
consist  of  a  carbon  steel  flat-rolled 
product  clad  on  both  sides  with 
stainless  steel  in  a  20%-60%-20%  ratio. 

Also  excluded  from  this  order  are 
certain  corrosion-resistant  carbon  steel 
flat  products  meeting  the  following 
specifications:  (1)  widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  miUimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  millimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt. 
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and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  chromate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  chromate,  and  finally 
a  layer  consisting  of  silicate. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measiiring 
1.84  millimeters  in  thickness  and  43.6 
millimeters  or  16.1  millimeters  in  width 
consisting  of  carbon  steel  coil  (SAE 
1008)  clad  with  an  aluminum  alloy  that 
is  balance  aluminum,  20%  tin,  1% 
copper,  0.3%  silicon,  0.15%  nickel,  less 
than  1  %  other  materials  and  meeting 
the  requirements  of  SAE  standard  783 
for  Bearing  and  Bushing  Alloys. 

Also  excluded  from  this  order  are 
carbon  steel  flat  products  measuring 
0.97  millimeters  in  thickness  and  20 
millimeters  in  width  consisting  of 
carbon  steel  coil  (SAE  1008)  with  a  two- 
layer  lining,  the  first  layer  consisting  of 
a  copper-lead  alloy  powder  that  is 
balance  copper,  9%  to  11%  tin,  9%  to 
11%  lead,  less  than  1%  zinc,  less  than 
1  %  other  materials  and  meeting  the 
requirements  of  SAE  standard  792  for 
Bearing  and  Bushing  Alloys,  the  second 
laver  consisting  of  45%  to  55%  lead, 
38%  to  50%  PTFE.  3%  to  5% 
molybdenum  disulfide  and  less  than  2% 
other  materials. 

•     Also  excluded  from  this  order  are 
doctor  blades  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
plated  with  nickel  phosphorous,  having 
a  thickness  of  0.1524  millimeters  (0.006 
inches),  a  width  between  31.75 
millimeters  (1.25  inches)  and  50.80 
millimeters  (2.00  inches),  a  core 
hardness  between  580  to  630  HV,  a 
siu-face  hardness  between  900  -  990  HV: 
the  carbon  steel  coil  or  strip  consists  of 
the  following  elements  identified  in 
percentage  bv  weight:  0.90%  to  1.05% 
carbon:  0.15%  to  0.35%  silicon:  0.30% 
to  0.50%  manganese;  less  than  or  equal 
to  0.03%  of  phosphorous;  less  than  or 
equal  to  0.006%  of  sulfur:  other 
elements  representing  0.24%;  and  the 
remainder  of  iron. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  flat  products 
measuring  1.64  millimeters  in  thickness 
and  19.5  millimeters  in  width  consisting 
of  carbon  steel  coil  (SAE  1008)  with  a 
lining  clad  with  an  aluminum  alloy  that 
is  balance  aluminum;  10  to  15%  tin;  1 
to  3%  lead;  0.7  to  1.3%  copper;  1.8  to 
3.5%  silicon;  0.1  to  0.7%  chromium, 
less  than  1%  other  materials  and 
meeting  the  requirements  of  SAE 
standard  783  for  Bearing  and  Bushing 
Alloys. 

Also,  excluded  from  this  order  are 
products  meeting  the  following 


specifications:  carbon  steel  coil  or  strip, 
measuring  1.93  millimeters  or  2.75 
millimeters  (0.076  inches  or  0.108 
inches)  in  thickness,  87.3  millimeters  or 
99  millimeters  (3.437  inches  or  3.900 
inches)  in  width,  with  a  low  carbon 
steel  back  comprised  of:  carbon  under 
8%,  manganese  under  0.4%, 
phosphorous  under  0.04%,  and  sulfur 
under  0.05%;  clad  with  aluminum  alloy 
comprised  of:  0.7%  copper,  12%  tin, 
1.7%  lead,  0.3%  antimony,  2.5% 
silicon,  1%  maximum  total  other 
(including  iron),  and  remainder 
aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
clad  with  aluminum,  measuring  1.75 
millimeters  (0.069  inches)  in  thickness, 
89  millimeters  or  94  millimeters  (3.500 
inches  or  3.700  inches)  in  width,  with 
a  low  carbon  steel  back  comprised  of: 
carbon  under  8%,  manganese  under 
0.4%,  phosphorous  under  0.04%,  and 
sulfur  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  0.7% 
copper.  12%  tin,  1.7%  lead,  2.5% 
silicon.  0.3%  antimony,  1%  maximum 
total  other  (including  iron),  and 
remainder  aluminum. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  carbon  steel  coil  or  strip, 
measuring  a  minimum  of  and  including 
1.10mm  to  a  maximum  of  and  including 
4.90mm  in  overall  thickness,  a 
minimum  of  and  including  76.00mm  to 
a  maximum  of  and  including  250.00mm 
in  overall  width,  with  a  low  carbon  steel 
back  comprised  of:  carbon  under  0.10%, 
manganese  under  0.40%,  phosphorous 
under  0.04%,  sulfur  under  0.05%,  and 
silicon  under  0.05%;  clad  with 
aluminum  alloy  comprised  of:  under 
2.51%  copper,  under  15.10%  tin,  and 
remainder  aluminum  as  listed  on  the 
mill  specification  sheet. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  diffusion  annealed, 
non-alloy  nickel-plated  carbon 
products,  with  a  substrate  of  cold-rolled 
battery  grade  sheet  ("CRBG")  with  both 
sides  of  the  CRBG  initially 
electrolytically  plated  with  pure, 
unalloyed  nickel  and  subsequently 
annealed  to  create  a  diffusion  between 
the  nickel  and  iron  substrate,  with  the 
nickel  plated  coating  having  a  thickness 
of  0-5  microns  per  side  with  one  side 
equaling  at  least  2  microns;  and  with  the 
nickel  carbon  sheet  having  a  thickness 
of  from  0.004"  (0.10mm)  to  0.030" 
(0.762mm)  and  conforming  to  the 
following  chemical  specifications  (%):  C 
<  0.08;  Mn  <  0.45;  P  <  0.02;  S  <  0.02; 
Al  <  0.15;  and  Si  <  0.10;  and  the 
following  physical  specifications: 


Tensile  =  65  KSI  maximum;  Yield  =  32 
-  55  KSI;  Elongation  =  18%  minimum 
(aim  34%);  Hardness  =  85  - 150  Vickers; 
Grain  Type  =  Equiaxed  or  Pancake; 
Grain  Size  (ASTM)  -  7-12;  Delta  r  value 
=  aim  less  than  +/-  0.2;  Lankford  value 
=  >  1.2.;  and  (2)  next  generation 
diffusion-annealed  nickel  plate  meeting 
the  following  specifications:  (a)  nickel- 
graphite  plated,  diffusion  annealed,  tin- 
nickel  plated  carbon  products,  with  a 
natural  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  tin- 
nickel  plated  carbon  steel  strip  with  a 
cold  rolled  or  tin  mill  black  plate  base 
metal  conforming  to  chemical 
requirements  based  on  AISI 1006; 
having  both  sides  of  the  cold  rolled 
substrate  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  mixture  of  natural  nickel  and  graphite 
then  electrolytically  plated  on  the  top 
side  of  the  strip  of  the  nickel-tin  alloy; 
having  a  coating  thickness:  top  side: 
iiickel-graphite,  tin-nickel  layer  >  1.0 
micrometers;  tin  layer  only  >  0.05 
micrometers,  nickel-graphite  layer  only 
>  0.2  micrometers,  and  bottom  side: 
nickel  layer  >  1.0  micrometers;  (b) 
nickel-graphite,  diffusioh  annealed, 
nickel  plated  carbon  products,  having  a 
natural  composition  mixture  of  nickel 
and  graphite  electrolytically  plated  to 
the  top  side  of  diffusion  annealed  nickel 
plated  steel  strip  with  a  cold  rolled  or 
tin  mill  black  plate  base  metal 
conforming  to  chemical  requirements 
based  on  AISI  1006;  with  both  sides  of 
the  cold  rolled  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  between  the  nickel 
and  the  iron  substrate;  with  an 
additional  layer  of  natural  nickel- 
graphite  then  electrolytically  plated  on 
the  top  side  of  the  strip  of  the  nickel 
plated  steel  strip;  with  the  nickel- 
graphite,  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  a  coating 
thickness:  top  side:  nickel-graphite,  tin- 
nickel  layer  >  1.0  micrometers;  nickel- 
graphite  layer  >  0.5  micrometers;  bottom 
side:  nickel  layer  >  1.0  micrometers;  (c) 
diffusion  annealed  nickel-graphite 
plated  products,  which  are  cold-rolled 
or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006; 
having  the  bottom  side  of  the  base  metal 
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first  electrolytically  plated  with  natural 
nickel,  and  ihe  top  side  of  the  strip  then 
plated  with  a  nickel-graphite 
composition;  with  the  strip  then 
annealed  to  create  a  diffusion  of  the 
nickel-graphite  and  the  iron  substrate  on 
the  bottom  side;  with  the  nickel- 
graphite  and  nickel  plated  material 
sufficiently  ductile  and  adherent  to  the 
substrate  to  permit  forming  without 
cracking,  flaking,  peeling,  or  any  other 
evidence  of  separation;  having  coating 
thickness:  top  side:  nickel-graphite  layer 
>  1.0  micrometers;  bottom  side:  nickel 
layer  >  1.0  micrometers;  (d)  nickel- 
phosphorous  plated  diffusion  annealed 
nickel  plated  carbon  product,  having  a 
natural  composition  mixture  of  nickel 
and  phosphorus  electrolytically  plated 
to  the  top  side  of  a  diffusion  annealed 
nickel  plated  steel  strip  with  a  cold 
rolled  or  tin  mill  black  plate  base  metal 
conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  base  metal  initially 
electrolytically  plated  with  natural 
nickel,  and  the  material  then  annealed 
to  create  a  diffusion  of  the  nickel  and 
iron  substrate;  another  layer  of  the 
natural  nickel-phosphorous  then 
electrolytically  plated  on  the  top  side  of 
the  nickel  plated  steel  strip;  with  the 
nickel-phosphorous,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side:  nickel-phosphorous,  nickel 
layer  >  1.0  micrometers;  nickel- 
phosphorous  layer  >  0.1  micrometers; 
bottom  side  :  nickel  layer  >  1.0 
micrometers;  (e)  diffusion  annealed,  tin- 
nickel  plated  products,  electrolytically 
plated  with  natural  nickel  to  the  top 
side  of  a  diffusion  annealed  tin-nickel 
plated  cold  rolled  or  tin  mill  black  plate 
base  metal  conforming  to  the  chemical 
requirements  based  on  AISI  1006;  with 
both  sides  of  the  cold  rolled  strip 
initially  electrolytically  plated  with 
natural  nickel,  with  the  top  side  of  the 
nickel  plated  strip  electrolytically 
plated  with  tin  and  then  annealed  to 
create  a  diffusion  between  the  nickel 
and  tin  layers  in  which  a  nickel-tin 
alloy  is  created,  and  an  additional  layer 
of  natural  nickel  then  electrolytically 
plated  on  the  top  side  of  the  strip  of  the 
nickel-tin  alloy;  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  coating  thickness: 
top  side:  nickel-tin-nickel  combination 
layer  >  1.0  micrometers;  tin  layer  only 
>  0.05  micrometers;  bottom  side;  nickel 
layer  >  1.0  micrometers;  and  (f)  tin  mill 


products  for  battery  containers,  tin  and 
nickel  plated  on  a  cold  rolled  or  tin  mill 
black  plate  base  metal  conforming  to 
chemical  requirements  based  on  AISI 
1006;  having  both  sides  of  the  cold 
rolled  substrate  electrolytically  plated 
with  natural  nickel;  then  annealed  to 
create  a  diffusion  of  the  nickel  and  iron 
substrate;  then  an  additional  layer  of 
natural  tin  electrolytically  plated  on  the 
top  side;  and  again  aimealed  to  create  a 
diffusion  of  the  tin  and  nickel  alloys; 
with  the  tin-nickel,  nickel  plated 
material  sufficiently  ductile  and 
adherent  to  the  substrate  to  permit 
forming  without  cracking,  flaking, 
peeling  or  any  other  evidence  of 
separation;  having  a  coating  thickness: 
top  side;  nickel-tin  layer  >  1 
micrometer;  tin  layer  alone  >  0.05 
micrometers;  bottom  side:  nickel  layer  > 
1.0  micrometer. 

Also  excluded  from  this  order  are 
products  meeting  the  following 
specifications:  (1)  widths  ranging  from 
10  millimeters  (0.394  inches)  through 
100  millimeters  (3.94  inches);  (2) 
thicknesses,  including  coatings,  ranging 
from  0.11  millimeters  (0.004  inches) 
through  0.60  miUimeters  (0.024  inches); 
and  (3)  a  coating  that  is  from  0.003 
millimeters  (0.00012  inches)  through 
0.005  millimeters  (0.000196  inches)  in 
thickness  and  that  is  comprised  of  either 
two  evenly  applied  layers,  the  first  layer 
consisting  of  99%.  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum,  followed  by  a 
layer  consisting  of  phosphate,  or  three 
evenly  applied  layers,  the  first  layer 
consisting  of  99%  zinc,  0.5%  cobalt, 
and  0.5%  molybdenum  followed  by  a 
layer  consisting  of  phosphate,  and 
finally  a  layer  consisting  of  silicate. 

Final  Results  of  Review;  Partial 
Revocation  of  Antidumping  Duty  Order 

The  affirmative  statement  of  no 
interest  by  petitioners  concerning 
carbon  steel  flat  products,  as  described 
herein,  constitutes  changed 
circumstances  sufficient  to  warrant 
partial  revocation  of  this  order.  Also,  no 
party  commented  on  the  Initiation  and 
Preliminary  Results.  Therefore,  the 
Department  is  partially  revoking  the 
order  on  certain  corrosion-resistant 
carbon  steel  flat  products  from  Japan 
with  regard  to  products  which  meet  the 
specifications  detailed  above,  in 
accordance  with  sections  751(b)  and  (d) 
and  782(h)  of  the  Act  and  19  CFR 
351.216(d). 

The  Department  will  instruct  the 
Customs  to  proceed  with  liquidation, 
without  regard  to  antidumping  duties, 
of  all  unliquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  entered  or  withdrawn 


from  warehouse,  for  consumption  on  or 
after  August  1,  1998,  the  day  after  the 
most  recent  time  period  that  was  subject 
to  final  results  of  an  administrative 
review  (08/01/97  -  07/31/98).  The 
Department  will  further  instruct 
Customs  to  refund  with  interest  any 
estimated  duties  collected  with  respect 
to  uidiquidated  entries  of  certain 
corrosion-resistant  carbon  steel  flat 
products  meeting  the  specifications 
indicated  above,  entered  or  withdrawn 
from  warehouse,  for  consumption  on  or 
after  August  1, 1998,  in  accordance  with 
section  778  of  the  Act. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.306.  Timely  written 
notification  of  the  return/destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failm-e  to  comply  with  the  regulations 
and  terms  of  an  APO  is  a  sanctionable 
violation. 

This  changed  circumstances 
administrative  review,  partial 
revocation  of  the  antidumping  duty 
order  and  notice  are  in  accordance  with 
sections  751(b)  and  (d)  and  782(h)  of  the 
Act  and  sections  351.216(e)  and 
351.222(g)  of  the  Department's 
regulations. 

Dated:  August  29.  2002. 
Faryar  Shirzad, 

Assistant  Secretan'  for  Import 

Administration. 

|FR  Doc.  02-22840  Filed  9-6-02;  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-502] 

Iron  Construction  Castings  from  the 
People's  Republic  of  China;  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews  in  Accordance 
with  Court  Decision 

agency:  Import  Administration. 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  in  accordance 
with  Court  Decision. 


SUMMARY:  On  February  10,  2000.  the 
Court  of  International  Trade  affirmed 
the  remand  determinations  of  the 
Department  of  Commerce  (the 
Department)  arising  from  the  1987-88, 
1988-89  and  1989-90  administrative 
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reviews  of  the  antidumping  duty  order 
on  iron  construction  castings  from  tlie 
People's  Republic  of  China  (PRC).  See 
Sigma  Corp.  v.  United  States,  86  F. 
Supp.  2d  1344,  1353  (CIT  2000). 
Because  this  is  the  final  and  conclusive 
court  decision  with  respect  to  entries 
during  these  periods  of  review,  we  will 
instruct  the  U.S.  Customs  Service  to 
liquidate  entries  subject  to  these 
amended  final  results. 
EFFECTIVE  DATE:  September  9,  2002. 
FOR  FURTHER  INF0RMATK3N  CONTACT: 
Christian  Hughes,  Doug  Campau  or 
Maureen  Flannery,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230;  telephone  (202)  482-0648. 
(202) 482-1395,  and  (202) 482-3020. 
respectively. 

SUPPLEMEMTARY  INFORMATION: 
Scope  of  Antidumping  Duty  Order 

This  order  covers  certain  iron 
construction  castings,  limited  to 
manhole  covers,  rings  and  frames,  catch 
basins,  grates  and  frames,  cleanout 
covers  and  frames  used  for  drainage  or 
access  purposes  for  public  utility,  water 
and  sanitary  systems,  and  to  valve, 
service  and  meter  boxes  which  are 
placed  below  ground  to  encase  water, 
gas  or  other  valves,  or  water  or  gas 
meters.  The  articles  must  be  of  cast  iron, 
not  alloyed,  and  not  malleable.  Until 
January  1,  1989,  iron  constructions 
castings  were  classified  under  item 
657.0950  and  657.0990  of  the  TSUSA. 
This  merchandise  is  currently  classified 
under  Harmonized  Tariff  System  (HTS) 
items  7325.10.00.00  and  7325.10.00.50. 
The  HTS  and  TSUSA  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  of  the  scope  of  the 
order. 

Background 

On  May  9.  1986.  the  Department 
issued  an  antidumping  duty  order  on 
iron  construction  castings  from  the  PRC. 
See  Antidumping  Duty  Order:  Iron 
Construction  Castings  from  the  People's 
Republic  of  China,  51  FR  17222  (May  9, 
1986)  [Antidumping  Duty  Order).  On 
January  24,  1991,  the  Department 
published  final  results  of  the 
administrative  reviews  of  iron 
construction  castings  for  the  1987-88 
and  1988—89  review  periods.  See  Iron 
Construction  Castings  from  the  People's 
Republic  of  China:  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  56  FR  2742  (January  24,  1991) 
(1987-88  and  1988-89).  On  March  27, 


1992,  the  Department  published  the 
final  results  of  the  administrative  review 
for  the  1989-1990  period.  See  Iron 
Construction  Castings  from  the  People's 
Republic  of  China;  Final  Results  of 
Antidumping  Duty  Administrative 
Reviews,  57  FR  10644  (March  27.  1992) 

(1989-90). 

In  the  1987-88  and  1988-89 
determinations,  the  Department 
concluded  that  no  exporter  had 
demonstrated  that  it  was  entitled  to  a 
separate  rate.  Therefore,  it  calculated  a 
single  country-wide,  weighted-average 
margin  for  each  of  those  reviews,  based 
on  data  submitted  by  respondents.  56 
FR  at  2744.  In  the  1989-90 
determination,  the  Department  assigned 
a  calculated  separate  rates  margin  of 
92.74  percent  to  Guemgdong  Metals  & 
Minerals  Import  &  Export  Corporation 
(Guangdong),  and  assigned  the  same 
margin,  as  best  information  available 
(BIA),  as  a  country-wide  rate  to  all  other 
exporters.  All  of  these  determinations 
were  appealed  with  respect  to  two  types 
of  issues  relevant  to  these  amended  final 
results:  (1)  whether  China  National 
Machinery  Import  and  Export 
Corporation  (MACHIMPEX  Liaoning) 
should  be  deemed  included  in  the 
reviews,  and  (2)  issues  related  to  the 
calculation  of  the  margins  assigned  for 
these  periods. 

Exclusion  of  MACHIMPEX  Liaoning 
from  Reviews 

With  respect  to  MACHIMPEX 
Liaoning,  the  Court  of  International 
Trade  held  that,  under  the 
circumstances  of  the  relevant  cases,  that 
company  had  not  received  adequate 
notice  that  it  was  subject  to  these 
reviews,  and  ordered  the  Department  to 
assess  duties  against  its  entries  for  these 
periods  at  the  11.66  percent  deposit  rate 
that  plaintiff  Overseas  Trade 
Corporation  (Overseas)  paid  upon 
importation.  Sigma  Corp.  v.  United 
States.  841  F.  Supp.  1255,  1273  (CIT 
1993)(1987-88/1988-89);  Sigma  Corp.  v. 
United  States,  841  F.  Supp.  1275,  1285 
(CIT  1993)(1989-90).  This  issue  was  not 
further  appealed.  The  Department, 
therefore,  amends  its  final  results  in 
these  reviews  to  provide  that 
MACHIMPEX  Liaoning  entries  for  the 
periods  1987-88,  1988-89  and  1989-90 
will  be  liquidated  at  the  11.66  percent 
deposit  rate. 

1987-88/1988-89  Calculation  Issues 

With  respect  to  calculation  issues  in 
the  1987-88  and  1988-89  reviews,  on 
remand  the  Department  made  the 
changes  to  its  final  results  described 
below.  Soma  of  these  changes  were 
addressed  over  the  course  of  more  than 
one  remand. 


(1)  The  Department  recalculated 
depreciation  expense  based  on 
information  on  the  record,  specifically 
the  public  version  of  a  depreciation 
schedule  submitted  in  a  companion  case 
on  iron  construction  castings  from 
India.  The  Court  of  International  Trade 
upheld  this  determination  in  Sigma 
Corp.  V.  United  States,  890  F.  Supp. 
1077, 1084  (CIT  1995),  and  the  issue 
was  not  further  appealed. 

(2)  The  Department  recalculated 
Guangdong's  labor  costs  in  order  to 
include  the  skilled  labor  cost  of  lathe 
operators.  This  approach  was  upheld  by 
the  Court  of  International  Trade.  Id.  at 
1085  (remanding  for  correction  of  a 
clerical  error  in  the  remand  skilled  labor 
calculation,  but  dismissing  "upon 
correction"  of  the  error).  The  issue  was 
not  further  appealed. 

(3)  The  Department  corrected  clerical 
errors  in  its  final  results  involving  the 
amounts  of  aluminum  and  fireclay 
consumed  in  production.  See  Sigma 
Corp.  V.  United  States,  841  F.  Supp. 
1255,  1274  (CIT  1993).  This  correction 
was  upheld  without  comment  in  Sigma 
Corp.  V.  United  States,  890  F.  Supp. 
1077, 1084  (CIT  1993),  and  was  not 
further  contested. 

(4)  In  accordance  with  the  mandate  of 
the  Court  of  Appeals  for  the  Federal 
Circuit  (Sigma  Corp.  v.  United  States, 
117  F.3d  1401,  1406-08  (Fed.  Cir. 
1997)),  Commerce  devised  a  new 
methodology  for  valuing  the  inland 
freight  component  of  constructed  value 
for  use  when  GIF  import  prices  in  a 
surrogate  country  are  used  to  value 
inputs  sourced  domestically  in  non- 
market  economy  cases.  Specifically,  the 
Department  used,  for  such  inputs,  a 
value  for  domestic  inland  freight  based 
on  the  shorter  of  the  reported  distances 
from  either  the  closest  PRC  seaport  to 
the  production  site,  or  from  the  PRC 
domestic  materials  supplier  to  the 
production  site.  Sigma  Corp.  v.  United 
States,  86  F.  Supp.  2d  1344,  1348  (CIT 
2000).  Because  for  most  inputs  the 
actual  supplier  was  closer  to  the 
castings  foundry  than  the  nearest 
seaport  was  to  the  castings  foundry,  this 
change  in  methodology  affected  only  a 
limited  number  of  inputs.  Id. 

198d-90  Calculation  Issues 

With  respect  to  the  calculation  issues 
in  the  1989-90  review,  on  remand  the 
Department  made  the  changes  to  its 
final  results  described  below.  Some  of 
these  issues  were  addressed  over  the 
course  of  more  than  one  remand. 

(1)  The  Department  recalculated 
surrogate  values  for  pig  iron  and  scrap 
iron,  relying  upon  publicly  available 
published  import  statistics  on  pig  iron 
and  scrap  iron  imported  into  India.  For 
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pig  iron,  the  Department,  in  a  second 
remand,  revised  the  tariff  categories 
used  in  its  first  remand,  to  rely  only 
upon  the  Indian  tariff  category  for  non- 
alloy  pig  iron  containing  less  than  0.5 
percent  phosphorus.  Sigma  Corp.  v. 
United  States,  888  F.  Supp.  159, 161 
(CIT  1995).  This  issue  was  not  further 
appealed. 

(2)  The  Department  recalculated  its 
valuation  of  inland  freight  on  inputs 
sourced  domestically  in  China  for 
which  it  had  used  GIF  import  prices  in 
a  surrogate  country  to  value  the  inputs 
themselves.  The  Department  used  the 
methodology  described  at  point  (4), 
above,  with  respect  to  the  1987-88  and 
1988-89  reviews.  Sigma  Corp.  v.  United 
States,  86  F.  Supp.  2d  1344, 1348  (CIT 
2000). 

(3)  The  Department  recalculated  the 
surrogate  valuation  of  overhead  for 
Guangdong's  foundries  in  this  review. 
Based  on  the  sizes  of  the  foimdries  in 
question,  it  calculated  an  overhead  rate 
for  Guangdong's  medium-size  foimdries 
and  a  rate  for  its  small  foundry.  These 


rates  were  upheld  in  Id.,  86  F.  Supp.  2d 
at  1349. 

PRC-ivide  Rate  for  1989-90 

Because  the  PRC-wide  rate  for  the 
1989-90  review  period  was  based  on 
Guangdong's  calculated  rate  for  that 
period,  plaintiff  importers  also 
challenged  the  PRC-wide  rate  after 
Guangdong's  original  rate  of  92.74 
percent  for  1989-90  was  reduced  in  the 
course  of  the  litigation.  In  Sigma  Corp. 
V.  United  States,  117  F.3d  1401, 1411 
(Fed.  Cir.  1997),  the  Court  of  Appeals 
for  the  Federal  Circuit  held  that,  by 
challenging  Guangdong's  rate,  the 
importers  did  so  not  only  as  to 
Guangdong's  exports,  but  also  as  to  the 
exports  made  by  the  PRC-wide  entity,  to 
which  that  margin  had  been  assigned. 
Thus,  the  Court  of  Appeals  reversed  the 
Department's  reliance  on  the  92.74 
percent  BIA  rate  for  the  PRC-entity,  and 
remanded  for  selection  of  a  rate  that  had 
not  been  judicially  invalidated.  Id.  In  its 
amended  remand  of  January  30, 1998, 
the  Department  selected,  as  BLA  for  the 


PRC-wide  entity  (which  in  this  review 
encompasses  all  exporters  other  than 
Guangdong  and  MACHIMPEX 
Liaoning),  a  rate  of  28.77  percent,  the 
rate  calculated  for  the  PRC-wide  entity 
in  that  remand  for  the  1988-1989 
period,  and  the  highest  margin  not 
judicially  invalidated  at  the  time  of  that 
remand.  This  choice  of  a  1989-90  BLA 
rate  for  the  PRC-wide  entity  was  upheld 
in  Sigma  Corp.  v.  United  States.  86  F.2d 
1344. 1353  (CIT  2000).  and  was  not 
further  appealed. 

On  February  10,  2000,  the  CIT  upheld 
the  Department's  final  redetermination 
on  remand  with  respect  to  these 
reviews.  Sigma  Corp.  v.  United  States, 
86  F.  Supp.  2d  1344  (CIT  2000).  This 
decision  was  not  appealed.  There  is 
now  a  final  and  conclusive  court 
decision  in  this  action.  Thus,  we  are 
amending  our  final  results  of  these 
reviews.  The  rates  for  these  amended 
final  results,  which  are  the  rates  upheld 
by  the  CIT  on  remand,  are: 


Period  of  Review 


5/1/1987-4/30/1988 
5/1/198&-4/3a/1989 
5/1/1989-4/30/1990 

5/1/1989-4/30/1990 


Manufacturer/exporter 


PRC-ysfide  Rate* 

PRC-wide  Rate* 

Guangdong  Metals  &  Minerals 

Import  &  Export  Corporation 

PRC-wide  rate* 


Margin  (percent) 


12.50 
28.77 
22.50 

28  77 


*  As  explained  at>ove.  Vne  Court  of  International  Trade  detemiined  that  China  National  Machinery  Impon  and  Expon  Corporation 
(MACHIMPEX  Uaoning)  Is  not  within  the  scope  of  review  for  1987-1988,  1988-1989,  and  1989-1990.  Duties  for  Overseas  Trade  Corporation 
(Overseas)  Imports  from  MACHIMPEX  Liaoning  are  to  be  assessed  at  the  1 1 .66  percent  deposit  rate  that  Overseas  paid  upon  importatwn,  rather 

ihan  at  MiA  DnP.ufMo  rate 


than  at  the  PRC-wide  rate. 


Accordingly,  the  Department  will 
determine,  and  the  United  States 
Customs  Service  will  assess, 
antidumping  duties  on  all  entries  of 
subject  merchandise  in  accordance  with 
these  amended  final  results.  Individual 
diffisrences  between  United  States  price 
and  foreign  market  value  may  vary  from 
the  percentages  stated  above.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs.  The 
above  rates  will  not  affect  the  cash 
deposit  rates  currently  in  effect,  which 
continue  to  be  based  on  the  margins 
found  to  exist  in  the  most  recently 
completed  reviews  for  the  relevant 
companies. 

This  notice  is  published  in 
accordance  with  §751(a)(l)  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1675(a)(1))  and  19  CFR  351.221. 

Dated:  August  29,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[PR  Doc.  02-22841  Filed  9-6-02;  8:45  am] 
BHJJNO  CODE  3S10-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-670-502] 

Certain  Iron  Construction  Castings 
from  ttie  People's  Republic  of  China; 
Amended  Rnal  Results  of 
Antidumping  Duty  Administrative 
Review  in  Accordance  with  Court 
Decision 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce.    . 
ACTION:  Notice  of  Amended  Final 
Results  of  Antidumping  Duty 
Administrative  Review  in  accordance 
with  Court  Decision. 

summary:  On  September  10, 1999,  the 
Court  of  International  Trade  affirmed 
the  remand  determination  of  the 
Department  of  Commerce  (the 
Department)  arising  firom  the  1990-1991 
administrative  review  of  the 
antidumping  duty  order  on  certain  iron 
construction  castings  from  the  People's 
Republic  of  China  (PRC).  SeeD&L 


Supply  Co.  V.  United  States,  6  F.  Supp. 
2d  914  (CIT  1998).  affd  Guangdong 
Metals  &■  Minerals  Import  &■  Export 
Corporation  v.  United  States,  217  F. 
Supp.  3d  851  (Fed.  Cir.  1999) 
(impublished  opinion).  As  there  is  now 
a  final  and  conclusive  couirt  decision  in 
this  segment,  we  will  instruct  the  U.S. 
Customs  Service  to  liquidate  entries 
subject  to  these  amended  final  results. 
EFFECTIVE  DATE:  September  9,  2002 
FOR  FURTHER  INFORMATION  CONTACT: 
Christian  Hughes.  Doug  Campau  or 
Maureen  Flannery,  Antidumping/ 
Countervailing  Duty  Enforcement. 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  N.W..  Washington 
D.C.  20230;  telephone  (202)  482-0648, 
(202) 482-1395.  and  (202) 482-3020. 
respectively. 

SUPPLEMENTARY  INFORMATION: 

Scope  of  Antidumping  Duty  Order 

This  order  covers  certain  iron 
construction  castings,  limited  to 
manhole  covers,  rings  and  frames,  catch 
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basins,  grates  and  frames,  cleanout 
covers  and  frames  used  for  drainage  or 
access  purposes  for  public  utility,  water 
and  sanitary  systems,  and  to  valve, 
service  and  meter  boxes  which  are 
placed  below  ground  to  encase  water, 
gas  or  other  valves,  or  water  or  gas 
meters.  The  articles  must  be  of  cast  iron, 
not  alloyed,  and  not  malleable.  Until 
January  1, 1989,  iron  construction 
castings  were  classified  under  items 
657.0950  and  657.0990  of  the  Tariff 
Schedules  of  the  United  States 
Annotated  (TSUSA).  This  merchandise 
is  currently  classified  under 
Harmonized  Tariff  System  (HTS)  items 
7325.10.00.00  and  7325.10.00.50.  The 
HTS  and  TSUSA  item  numbers  are 
provided  for  convenience  and  Customs 
purposes.  The  written  description 
remains  dispositive  of  the  scope  of  the 
order. 

Background 

On  May  9, 1986,  the  Department 
issued  an  antidumping  duty  order  on 
iron  construction  castings  from  the  PRC. 
See  Antidumping  Duty  Order  Iron 
Construction  Castings  from  the  People 's 
Republic  of  China,  51  FR  17222  (May  9. 
1986)  (Antidumping  Duty  Order).  On 
June  8,  1992,  the  Department  published 
its  final  results  of  the  fourth 
administrative  review  of  iron 
construction  castings,  covering  the 
1990-1991  review  period.  See  Certain 
Iron  Construction  Castings  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Duty 
Administrative  Review,  57  FR  24245 
(June  8, 1992)  [Final  Results). 

No  PRC  producer  or  exporter 
responded  to  the  Department's 
questionnaires  in  this  review.  The 
Department  based  its  determination 
entirely  on  the  best  information 
available  (BIA),  pursuant  to  19  U.S.C. 
1677e(c)  (1988).  This  BIA  rate  was 
assigned  both  as  a  separate  rate  for 
Guangdong  Metals  and  Minerals  Import 
and  Export  Corporation  (Guangdong), 
which  had  previously  been  granted  a 
separate  rate,  and  as  the  PRC- wide  rate 
applied  to  all  other  producers  and 
exporters  of  the  subject  merchandise  for 
the  1990-1991  review  period.  See  Final 
Results. 

In  accordance  with  its  practice,  for 
BIA  the  Department  selected  92.74 
percent,  the  rate  calculated  diiring  the 
third  administrative  review  (1989-90) 
for  Guangdong,  and  the  highest 


calculated  rate  available  for  any 
company  from  the  investigation  of  sales 
at  less  than  fair  value  or  any  previous 
review.  See  Iron  Constructidn  Castings 
from  the  People's  Republic  of  China; 
Final  Results  of  Antidumping  Duty 
Administrative  Reviews,  57  FR  10644 
(March  27,  1992).  The  Department's 
Final  Results  were  appealed  on  two 
grounds  that  are  relevant  to  these 
amended  final  results. 

First,  importer  Overseas  Trade 
Corporation  (Overseas)  argued  that  its 
supplier,  China  National  Machinery 
Import  and  Export  Corporation 
(MACHIMPEX  Liaoning),  had  no  notice 
that  it  was  subject  to  the  review,  and 
that  its  MACHIMPEX  Liaoning  entries 
should  be  assessed  at  the  11.66  percent 
deposit  rate  that  it  had  paid  upon 
importation.  The  Coiul  of  International 
Trade  agreed  that  under  the 
circumstances  of  this  case,  MACHIPEX 
Liaoning  could  not  be  deemed  within 
the  scope  of  the  review,  and  remanded 
for  the  Department  to  assess  duties 
against  MACHIMPEX  Liaoning  at  the 
11.66  percent  deposit  rate  Overseas  had 
paid  upon  importation.  D  &■  L  Supply 
Co.  v.  United  States,  841  F.  Supp.  1312, 
1316  (CIT  1993).  This  issue  was  not 
further  appealed.  The  Department  is 
amending  its  Final  Results  to  provide 
that  Overseas'  MACHIMPEX  Liaoning 
entries  for  the  1990-91  review  period 
will  be  liquidated  at  the  11.66  percent 
deposit  rate. 

Second,  exporter  Guangdong  and  a 
group  of  importers  including  D  &  L 
Supply  Company  argued  that  the 
Department  erred  in  using  the  1989-90 
rate  for  Guangdong  as  a  BIA  rate  for  the 
1990-91  entries,  because  at  the  time  of 
the  Final  Results,  this  rate  was  subject 
to  judicial  review.  By  the  time  the  Court 
of  International  Trade  issued  its  first 
decision  on  the  1990-91  Final  Results, 
the  92.74  percent  rate  for  Guangdong  in 
the  1989-90  review  had  been 
overturned  in  Sigma  Corp.  v.  United 
States,  841  F.  Supp.  1275  (CIT  1993)). 
See  D&  L  Supply  Co.  v.  United  States, 
841  F.  Supp.  1312,  1314  (CIT  1993). 
Because  litigation  in  the  1990-91  review 
was  not  yet  final,  the  Court  also  ordered 
the  Department  to  reeveduate  whether 
its  choice  of  BLA  for  Guangdong  and  the 
PRC-wide  entity  in  the  1990-91  review 
continued  to  be  appropriate.  Id.  at  1317. 
On  remand,  the  Department  determined 
that,  because  the  92.74  rate  was  a  valid 
one  when  it  was  originally  selected  as 


BL\  for  the  1990-91  review,  it  was 
appropriate  to  continue  to  rely  upon 
that  rate.  The  Coiut  of  International 
Trade  upheld  that  determination.  DS-L 
Supply  Co.  v.  United  States,  888  F. 
Supp.  1191  (CIT  1995). 

On  May  8, 1997,  however,  the  Court 
of  Appeals  for  the  Federal  Circuit 
(CAFC)  reversed  this  decision,  holding 
that  the  Department  must  revise  its  BLA 
selection  for  the  1990-1991  review  in 
favor  of  a  rate  which  had  not  been 
invalidated  at  the  time  the  BIA 
redetermination  was  issued.  D&L 
Supply  Co.  V.  United  States,  113  F.  3d 
1220  (Fed.  Cir.  1997)  [D  &  L  Supply).  On 
July  8, 1997,  in  accordance  with  the 
decision  of  the  Court  of  Appeals  in  D&L 
Supply,  the  Court  of  International  Trade 
issued  an  order  remanding  the  final 
results  of  the  1990-1991  review  to  the 
Department  for  selection  of  new  BIA 
rates  for  Guangdong  and  the  PRC-wide 
entity. 

On  October  8, 1997,  the  Department 
released  its  Final  Results  of 
Redetermination  Pursuant  to  Court 
Remand,  D&-L  Supply  Co.  v.  United 
States.  Consol.  Ct.  No.  92-06-00424 
(Remand  Results)  (October  8, 1997). 
Therein,  the  Department  assigned  to 
Guangdong  and  the  PRC-wide  entity  the 
25.52  percent  petition  rate,  which 
reflected  the  overall  average  of  the 
margins  alleged  in  th&  petition,  as  BIA 
for  the  1990-91  review  period.  See  D  &■ 
L  Supply  Co.  V.  United  States,  6  F. 
Supp.  2d  914  (CIT  1998)  (affirming  the 
Department's  Remand  Results  and 
rejecting  the  theory  that  publication  of 
a  different  investigation  rate 
"invalidates"  petition  rates).  D  &  L 
Supply  Co.,  U.V.  International,  Sigma 
Corporation,  Southern  Star,  Inc.,  City 
Pipe  &  Foundry,  Inc.,  and  Long  Beach 
Iron  Works,  Inc.  (collectively,  D  &  L) 
appealed  that  judgment.  On  September 
10, 1999,  the  CAFC  affirmed  the  lower 
Court's  decision.  Guangdong  Metals  Si- 
Minerals  Import  and  Export  Corp.  v. 
United  States,  217  F.3d  851  (Fed.  Cir. 
1999). 

There  is  now  a  final  and  conclusive 
court  decision  in  this  action.  We  are 
amending  our  Final  Results  for  the 
period  May  1, 1990  through  April  30, 
1991.  The  rates  for  these  amended  final 
results,  which  are  the  rates  upheld  by 
the  Court  of  International  Trade  and  the 
CAFC  upon  remand,  are: 


Period  of  Review 

Manufacturer/exporter 

Margin(percent) 

5/1/1990-4/30/1991  

Guangdong  Metals  &  Minerals 
Import  &  Export  Corporation 

25.52 
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Period  of  Review 

Manufacturer/exporter 

Margin(percent) 

5/1/1990-4/30/1991  

PRC-wide  rate* 

25  52 

•  As  exDtoirted  above,  the  Court  of  International  Trade  determined  that  China  National  Machinery  Import  and  Export  CorporatKxi 
(MACHIMpST  Liaoning)  is  not  within  the  scope  of  review  for  the  1990-91  period  of  review.  Duties  for  Overseas  Trade  Corporation  (Overse^ 
iiTOorts  from  MACHIMPEX  Liaoning  are  to  be  assessed  at  the  1 1 .66  percent  deposit  rate  that  Overseas  paid  upon  importation,  rather  than  at  the 
PRC-wide  rate. 


Accordingly,  the  Department  will 
determine,  and  the  Customs  Service  will 
assess,  antidumping  duties  on  all  entries 
of  subject  merchandise  in  accordance 
with  these  amended  final  results.  The 
Department  will  issue  appraisement 
instructions  directly  to  Customs. 
Because  the  1990-91  review  is  the  most 
recent  proceeding  in  which  exports  by 
Guangdong  have  been  reviewed,  upon 
publication  of  these  amended  final 
results  of  review,  a  cash  deposit  rate  of 
25.52  percent  for  exports  by  Guangdong 
will  be  effective  for  all  shipments  of 
subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  by  §751(a)  of  the  Tariff 
Act  of  1930,  as  amended  (the  Tariff  Act). 
These  results  do  not  affect  the  PRC-wide 
cash  deposit  rate  currently  in  effect 
(which  also  applies  to  MACHIMFEX 
Liaoning),  which  continues  to  be  based 
on  the  margins  found  to  exist  in  the 
most  recently  completed  review.  [See 
Iron  Construction  Castings  from  the 
People's  Republic  of  China;  Final 
Results  of  Antidumping  Administrative 
Review,  60  FR  51454  (October  2, 1995).) 

This  notice  is  published  in 
accordance  with  §751(a)(l)  of  the  Tariff 
Act  (19  U.S.C.  1675(a)(1))  and  19  CFR 
351.221. 

Dated:  August  29,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-22842  Filed  9-6-02;  8:45  amj 
BHJJNG  CODE  3510-06-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-357-^10] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  AdmlnistrBtlve 
Review;  Oil  Country  Tubular  Goods 
From  Argentina 

agency:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

action:  Notice  of  preliminary  results  of 

antidumping  duty  administrative 

review. 

SUMMARY:  In  response  to  a  request  firom 
petitioners  North  Star  Steel  Ohio,  a 


division  of  North  Star  Steel  Company, 
and  United  States  Steel  LLC  (currently 
known  as  United  States  Steel 
Ccvporation),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  oil 
cou&try  tubular  goods  from  Argentina. 
This  administrative  review  covers 
imports  of  subject  merchandise  from 
Siderca  S.A.I.C.  (Siderca)  and  Acindar 
Industrie  Argentina  de  Aceros  S.A. 
(Acindar).  The  period  of  review  is 
August  1,  2000,  through  July  31,  2001. 

EFFECTIVE  DATE:  September  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Baker,  Mike  Heaney,  or  Robert  James, 
AD/CVD  Enforcement,  Group  HI,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230, 
telephone:  (202)  482-2924,  (202)  482- 
4475,  or  (202)  482-0649,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act)  are  references 
to  the  provisions  effective  January  1, 
1995,  die  effective  date  of  the 
amendments  made  to  the  Tariff  Act  by 
the  Uruguay  Round  Agreements  Act 
(URAA).  In  addition,  unless  otherwise 
indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (April  1.  2001). 

Background 

On  August  11, 1995,  the  Department 
published  the  antidumping  duty  order 
on  oil  country  tubular  goods  from 
Argentina.  See  Antidumping  Duty 
Order:  Oil  Country  Tubular  Goods  from 
Argentina.  60  FR  41055  (August  11. 
1995).  On  August  31,  2001,  North  Star 
Steel  Ohio,  a  division  of  North  Star 
Steel  Company,  requested  that  the 
Department  conduct  an  administrative 
review  of  sales  of  the  subject 
merchandise  made  by  Siderca.  Also  on 
August  31,  2001,  United  States  Steel 
LLC,  requested  that  the  Department 
conduct  an  administrative  review  of 
sales  of  the  subject  merchandise  made 
by  Acindar.  (United  States  Steel  LLC 
changed  its  name  to  United  States  Steel 
Corporation  effective  January  1,  2002. 


See  petitioner's  submission  of  January  4, 
2002.) 

On  October  1,  2001,  the  Department 
initiated  the  administrative  review.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001). 

On  October  25,  2001,  the  Department 
issued  its  antidiunping  duty 
questionnaire  to  Acindar  and  Siderca. 
Because  Acindar's  home  market  was  not 
viable,  and  because  Acindar  had  no 
sales  to  any  third-country  markets,  the 
Department  did  not  require  that  Acindar 
respond  to  section  B  of  the 
questioimaire,  but  did  require  that  it 
respond  to  D  of  the  questionnaire.  See 
memoranda  to  the  file  dated  November 
20,  2001  and  December  10,  2001.  On 
November  16,  2001,  the  Department 
received  Acindar's  Section  A  response 
to  the  questionnaire.  On  December  13, 

2001,  the  Department  received 
Acindar's  Sections  C  and  D  responses. 
On  January  28,  2002,  the  Department 
issued  a  supplemental  questionnaire  for 
sections  A,  C,  and  D  of  the 
questioimaire.  Acindar  submitted  its 
supplemental  responses  on  February  28. 

2002.  The  Department  verified 
Acindar's  sales  and  cost  responses  from 
July  9  through  July  13.  2002.  The  resuhs 
of  the  verification  are  found  in  the 
verification  report  dated  August  27, 
2002,  on  file  in  the  Central  Records  Unit 
of  the  Department  of  Commerce. 

In  response  to  the  Department's 
October  25,  2001,  questionnaire,  Siderca 
stated  in  a  November  6,  2001, 
submission  that  it  had  no  consumption 
entries  of  subject  merchandise  during 
the  period  of  review  (FOR).  Siderca 
submitted  information  on  its  temporary 
import  bond  entries  on  December  19, 
2001.  In  addition,  on  February  20.  2002. 
Siderca  submitted  a  written  response  to 
the  Department's  questions  regarding 
specific  entries  that  appeared  on  a 
Customs  entries  list.  We  will  continue 
to  seek  confirmation  of  Siderca 's  claim 
that  it  had  no  entries  of  subject 
merchandise  diuing  the  FOR,  and  will 
put  the  residts  of  ova  research  in  a 
memoranduin  which  we  will  place  on 
the  record  of  this  review  in  the  Central 
Records  Unit  of  the  Department  of 
Commerce. 

The  margin  for  Siderca  indicated 
below  imder  "Preliminary  Results  of 
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Review"  represents  the  margin  for 
Siderca  from  the  less-than-fair-value 
investigation,  which  was  the  most 
recently  completed  segment  of  this 
proceeding  in  which  Siderca's  U.S.  sales 
were  analyzed.  See  Final  Determination 
of  Sales  at  Less  Than  Fair  Value:  Oil 
Country  Tubular  Goods  from  Argentina, 
60  FR  33539  (Jime  28,  1995).  The 
margin  for  Acindar  indicated  below 
imder  "Preliininary  Results  of  Review" 
is  based  on  our  analysis  of  its  data 
submitted  for  this  review. 

Verification 

As  provided  in  section  782(i)  of  the 
Tariff  Act,  we  verified  the  sales  and  cost 
infonnation  provided  by  Acindar  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  Our  verification 
results  are  outlined  in  the  public  and 
proprietary  versions  of  the  verification 
report,  which  are  on  file  in  the  Central 
Records  Unit  of  the  Department. 

Period  of  Review 

The  POR  is  August  1,  2000,  through 
July  31,2001. 

Scope  of  the  Review 

Oil  country  tubular  goods  (OCTG)  are 
hollow  steel  products  of  circular  cross- 
section,  including  oil  well  casing  and 
tubing  of  iron  (other  than  cast  iron)  or 
steel  (both  carbon  and  alloy),  whether 
seamless  or  welded,  whether  or  not 
conforming  to  American  Petroleum 
histitute  (API)  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products). 

This  scope  does  not  cover  casing  or 
tubing  pipe  containing  10.5  percent  or 
more  of  chromium.  Drill  pipe  was 
excluded  from  this  order  beginning 
August  11,  2001.  See  Continuation  of 
Countervailing  and  Antidumping  Duty 
Orders  on  Oil  Country  Tubular  Goods 
From  Argentina,  Italy,  Japan,  Korea  and 
Mexico,  and  Partial  Revocation  of  Those 
Orders  From  Argentina  and  Mexico 
With  Respect  to  Drill  Pipe,  66  FR  38630 
(July  25,  2001). 

The  OCTG  subject  to  this  order  are 
currently  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  under  item  numbers: 
7304.29.10.10,  7304.29.10.20, 
7304.29.10.30.  7304.29.10.40, 
7304.29.10.50,  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30. 
7304.29.20.40,  7304.29.20.50. 
7304.29.20.60,  7304.29.20.80, 
7304.29.30.10,  7304.29.30.20, 
7304.29.30.30,  7304.29.30.40, 


7304.29.30.50,  7304.29.30.60, 
7304.29.30.80.  7304.29.40.10, 
7304.29.40.20.  7304.29.40.30, 
7304.29.40.40,  7304.29.40.50. 
7304.29.40.60,  7304.29.40.80, 
7304.29.50.15,  7304.29.50.30, 
7304.29.50.45.  7304.29.50.60, 
7304.29.50.75.  7304.29.60.15, 
7304.29.60.30,  7304.29.60.45, 
7304.29.60.60,  7304.29.60.75, 
7305.20.20.00,  7305.20.40.00, 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00. 
7306.20.40.00.  7306.20.60.10. 
7306.20.60.50.  7306.20.80.10,  and 
7306.20.80.50. 

The  HTSUS  subheadings  are  provided 
for  convenience  and  customs  purposes. 
Our  written  description  of  the  scope  of 
this  order  is  dispositive. 

Product  Comparisons 

In  accordance  with  771(16)  of  the 
Tariff  Act,  we  considered  all  products 
produced  by  the  respondents,  covered 
by  the  descriptions  in  the  "Scope  of  the 
Review"  section  of  this  notice,  supra,  to 
be  foreign  like  products  for  the  purpose 
of  determining  appropriate  product 
comparisons  to  U.S.  sales  of  oil  country 
tubular  goods.  However,  Acindar's 
home  market  was  not  viable,  and  it  had 
no  sales  of  subject  merchandise  in  any 
third-country  markets.  See  Acindar's 
February  28,  2002.  submission,  exhibit 
SA-1.  Therefore,  we  relied  upon 
constructed  value  (CV)  for  purposes  of 
determining  normal  value  (NV). 

We  relied  on  seven  characteristics  to 
match  U.S.  sales  of  subject  merchandise 
to  CV:  seamless/welded,  finished  grade 
v.  unfinished,  end  finish,  outside 
diameter,  length,  normalized/non-full 
body  normalized,  and  wall  thickness. 

Export  Price 

In  accordance  with  section  772(a)  of 
the  Tariff  Act,  export  price  (EP)  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  before 
the  date  of  importation  by  the  producer 
or  exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  for  exportation  to 
the  United  States.  In  accordance  with 
section  772(b)  of  the  Tariff  Act, 
constructed  export  price  (CEP)  is  the 
price  at  which  the  subject  merchandise 
is  first  sold  (or  agreed  to  be  sold)  in  the 
United  States  before  or  after  the  date  of 
importation  by  or  for  the  account  of  the 
producer  or  exporter  of  such 
merchandise  or  by  a  seller  affiliated 
with  the  producer  or  exporter,  to  an 
unaffiliated  purchaser,  as  adjusted 
under  sections  772(c)  and  (d)  of  the 
Tariff  Act.  For  purposes  of  this  review 
Acindar  has  classified  its  sale(s)  as  EP 


sales.  See  December  13,  2001,  section  C 
response,  at  C-9. 

Acindar  has  stated  that  it  sells  to  only 
unaffiliated  trading  companies  in  the 
United  States  during  the  POR.  See 
November  16,  2001,  section  A  response 
at  A-14.  Based  on  Acindar's  description 
of  its  U.S.  sales  process,  that  it  sells  the 
merchandise  directly  to  imaffiliated 
trading  companies  in  the  U.S.  market, 
and  did  not  sell  in  the  United  States 
through  an  affiliated  U.S.  importer,  we 
preliminarily  determine  that  Acinar's 
U.S.  sales  are  EP  sales.  We  calculated  EP 
in  accordance  with  section  772(a)  of  the 
Tariff  Act.  We  based  EP  on  packed 
prices  for  export  to  distributors  in  the 
U.S.  market.  We  made  deductions  for 
foreign  inland  freight,  international 
freight,  domestic  brokerage,  and  U.S. 
unloading  expenses. 

Normal  Value 

In  accordance  with  section 
773(a)(1)(C)  of  the  Tariff  Act,  to 
determine  whether  there  was  sufficient 
volume  of  sales  in  the  home  market  to 
serve  as  a  viable  basis  for  calculating 
NV,  we  compared  Acindar's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise.  Because 
Acindar's  aggregate  volume  of  home 
market  sales  of  the  foreign  like  product 
was  less  than  five  percent  of  its 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  not  viable. 
Fiulhermore,  Acindar  did  not  sell  to 
third-country  markets  during  the  POR. 
See  Acindar's  November  16,  2001, 
submission,  at  A-3.  Therefore,  we 
utilized  CV  as  the  NV. 

We  calculated  CV  as  the  sum  of 
Acindar's  cost  of  materials,  fabrication, 
SG&A  (including  interest),  profit,  and" 
U.S.  packing  costs.  Our  calculation  of 
cost  of  materials,  fabrication,  SG&A,  and 
U.S.  packing  were  in  accordance  with 
section  773(e)  of  the  Tariff  Act. 
However,  because  Acindar's  home 
market  was  not  viable,  we  calculated 
profit  from  Siderca's  financial  statement 
in  accordance  with  section 
773(e)(2)(B)(ii).  We  utilized  its  financial 
statement  for  the  period  ending  March 
31,  2001.  We  also  made  circimistance- 
of-sale  adjustments  to  CV  by  deducting 
the  selling  expenses  reported  on 
Acindar's  financial  statement,  and 
adding  the  direct  selling  expenses 
reported  for  Acindar's  U.S.  sales,  in 
accordance  with  section  773(a)(8)  of  the 
Tariff  Act.  We  also  made  a  deduction 
from  CV  for  internal  taxes  rebated  upon 
exportation  of  the  subject  merchandise 
in  accordance  with  773(e)  of  the  Tariff 
Act. 


57218 


Federal  Register/Vol.  67,  No.  174/Monday,  September  9,  2002/Notices 


Federal  RegistOT/VoI.  67,  No.  174/Monday,  September  9,  2002/Notices 


57217 


Level  of  Trade 


Since  Acindar  has  no  viable 
comparison  market,  and  since  we  based 
CV  selling  expenses  on  Acindar's 
financial  statement  (which  records 
selling  expenses  for  more  than  just 
subject  merchandise,  and  which  does 
not  break  out  selling  expenses  by  level 
of  trade  or  by  merchandise),  we  have  no 
way  of  conducting  a  level  of  trade 
analysis.  For  this  reason  we  made  no 
LOT  adjustment  to  Acindar's  NV. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A(a)  of 
the  Tariff  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margin  for  the  period 
August  1,  2000,  through  July  31,  2001, 
to  be  as  follows: 


Manufacturer/Exporter 


Acindar 
Siderca 


Margin 
(percent) 


65.74 
1.36 


The  Department  will  disclose 
calculations  performed  in  coimection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19CFR  351.224(b).  Interested 
parties  may  submit  case  briefs  and/or 
written  comments  no  later  than  30  days 
after  the  date  of  publication  of  these 
preliminary  results  of  review.  Rebuttal 
briefs  and  rebuttals  to  written 
comments,  limited  to  issues  raised  in 
the  case  briefs  and  comments,  may  be 
filed  no  later  than  35  days  after  the  date 
of  publication  of  this  notice.  Parties  who 
submit  argument  in  these  proceedings 
are  requested  to  submit  with  the 
argimient:  (1)  A  statement  of  the  issue, 
(2)  a  brief  summary  of  the  argument, 
and  (3)  a  table  of  authorities.  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication.  See  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  business  day 
thereafter,  imless  the  Department  alters 
the  date  per  19  CFR  351.310(d).  The 
Department  will  issue  the  final  results 
of  these  preliminary  results,  including 
the  results  of  ova  analysis  of  the  issues 
raised  in  any  such  written  comments  or 
at  a  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 


Asaessment  Rates 

Upon  completion  of  this 
adn:dnistrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  exporter/importer-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  review.  Because 
Acindar  did  not  report  entered  values, 
we  plan  to  issue  appraisement 
insbuctions  based  on  reported  sales 
quantities.  If  these  preliminary  results 
are  adopted  in  the  final  results  of 
review,  we  will  direct  the  Customs 
Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  quantities  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  the  subject  merchandise  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1)' 
The  cash  deposit  rates  for  the  reviewed 
company  will  be  the  rates  established  in 
the  final  results  of  the  administrative 
review  (except  that  no  deposit  will  be 
required  if  the  rate  is  zero  or  de 
minimis,  i.e.,  less  than  0.5  percent);  (2) 
for  merchandise  exported  by 
manufacturers  or  expdtters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review,  any  previous 
reviews,  or  the  LTFV  investigation,  the 
cash  deposit  rate  will  be  1.36  percent, 
the  "all  others"  rate  established  in  the 
LTFV  investigation.  See  Antidumping 
Duty  Order:  Oil  Country  Tubular  Goods 
from  Argentina,  60  FR  41055  (August 
11. 1995). 


This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidimiping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 

Dated:  September  3.  2002. 
Joseph  A.  Spetrini. 

Acting  Assistant  Secret  an,'  for  Import 

Administration. 

[FR  Doc.  02-22944  Filed  «M>-02:  8:45  am] 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-122-814] 

Pure  Magnesium  From  Canada; 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  Partial 
Rescission  of  Review,  and  Notice  of 
Intent  Not  To  Revoke  Order  In  Part 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary'  results  of 
2000-2001  administrative  review  and 
intent  not  to  revoke. 

SUMMARY:  The  Department  of  Commerce 
is  conducting  an  administrative  review 
of  the  antidumping  duty  order  on  pure 
magnesium  from  Canada.  The  period  of 
review  is  August  1,  2000.  through  [uly 
31,  2001.  This  review  covers  imports  of 
pure  magnesium  from  one  producer/ 
exporter. 

We  have  preliminarily  found  that 
sales  of  subject  merchandise  have  not 
been  made  lielow  normal  value.  We 
have  also  preliminarily  determined  not 
to  revoke  the  order  with  respect  to  pure 
magnesium  from  Canada  produced  by 
Norsk  Hydro  Canada,  Inc.  If  these 
preliminary  results  are  adopted  in  our 
final  results,  we  will  instruct  the 
Customs  Service  not  to  assess 
antidumping  duties. 

Interested  parties  are  invited  to 
comment  on  these  preliminar\'  results. 
We  will  issue  the  final  results  not  later 
than  120  days  from  the  date  of 
publication  of  this  notice. 
EFFECTIVE  DATE:  September  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jarrod  Goldfeder  or  Scott  Holland. 
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Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington 
DC  20230;  telephone  (202)  482-0189  or 
(202)  482-1279,  respectively. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  imless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regiilations  refer  to  19 
CFR  part  351  (2001). 

Background 

On  August  31, 1992,  the  Department 
published  in  the  Federal  Register  (57 
FR  39390)  an  antidumping  duty  order 
on  pure  magnesium  from  Canada.  On 
August  1,  2001,  the  Department 
published  a  notice  in  the  Federal 
Register  (66  FR  39729)  of  "Opportunity 
to  Request  an  Administrative  Review" 
of  this  order.  On  August  31,  2001, 
Magnesium  Corporation  of  America  (the 
"petitioner")  requested  an 
administrative  review  of  imports  of  the 
subject  merchandise  produced  by  Norsk 
Hydro  Canada,  Inc.  ("NHCI"),  and 
Magnola  Metallurgy  Inc.  ("Magnola"). 
On  August  31,  2001,  NCHI  made  a 
similar  request  for  review  and  also 
requested  that  the  Department  revoke 
the  antidumping  duty  order.  On  October 
1,  2001,  the  Department  published  a 
notice  in  the  Federal  Register  (66  FR 
49924)  initiating  the  review  for  the 
period  August  1,  2000,  through  July  31, 
2001. 

On  October  10,  2001,  we  issued 
antidimiping  questionnaires  to  NHCI 
and  Magnola.  On  October  29,  2001. 
NHCI  requested  to  limit  reporting  of 
home  market  sales  to  the  six-month 
period  July  1  through  December  31, 
2000.  On  October  31,  2001,  in 
accordance  with  19  CFR 
351.414(e)(2)(ii)  and  19  CFR 
351.414(e)(2)(iii),  we  granted  NHCI's 
request  to  limit  the  reporting  of  home 
market  sales. 

On  November  16.  2001,  Magnola 
reported  that  it  had  no  shipments  of 
subject  merchandise  to  the  United 
States  during  the  August  1,  2000, 
through  July  31,  2001,  period  of  review 
("FOR").  See  "Partial  Rescission" 
section,  below. 

On  November  26,  2001,  we  received 
NHCI's  questionnaire  response.  On 
February  27,  2002,  we  issued  a 
supplemental  questionnaire  to  NHCI 


and  received  the  response  on  March  13, 
2002. 

On  December  12,  2001,  in  accordance 
with  19  CFR  351.301(d)(2)(ii),  the 
petitioner  filed  an  allegation  that  NHCI 
had  made  sales  below  the  cost  of 
production  ("COP")  during  the  FOR. 
NHCI  submitted  an  objection  to  the 
allegation  on  December  21,  2002.  On 
January  9,  2002,  the  petitioner  filed  a 
reply  to  NHCI's  objections.  We  found 
that  the  petitioner  did  not  provide  a 
reasonable  basis  to  believe  or  suspect 
that  NHCI  is  selling  pure  magnesium  in 
the  United  States  at  prices  below  the 
COP.  See  Memorandiun  from  Team  to 
Susan  Kuhbach,  "Allegation  of  Sales 
Below  Cost  of  Production,"  dated 
February  25,  2002.  Accordingly,  we  did 
not  initiate  a  sales-below-COP 
investigation. 

On  April  15,  2002,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  the 
Department  published  a  notice  in  the 
Federal  Register  (67  FR  18173) 
extending  tibe  time  limit  for  the 
completion  of  the  preliminary  results  in 
this  case  by  120  days  (i.e.,  until  no  later 
than  September  3,  2002). 

On  July  16,  2002,  we  received 
notification  that  U.S.  Magnesium,  LLC 
("U.S.  Magnesium"),  had  become  the 
successor-in-interest  to  the  petitioner. 
Magnesium  Corporation  of  America,  for 
the  purpose  of  this  antidiunping 
proceeding. 

Scope  of  the  Order 

The  product  covered  by  this  order  is 
pure  magnesium.  Pure  imwrought 
magnesium  contains  at  least  99.8 
percent  magnesium  by  weight  and  is 
sold  in  various  slab  and  ingot  forms  and 
sizes.  Granular  and  secondary 
magnesium  are  excluded  itom  the  scope 
currently  classifiable  imder  subheading 
8104.11.0000  of  the  Harmonized  Tariff 
Schedule  ("HTS").  The  HTS  item 
number  is  provided  for  convenience  and 
for  customs  purposes.  The  written 
description  remains  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  in  July  2002,  we  verified 
information  provided  by  NHCI  using 
standard  verification  procedures, 
including  on-site  inspection  of  the 
manufacturer's  facilities,  examination  of 
relevant  sales  and  financial  records,  and 
selection  of  original  documentation 
containing  relevant  information.  The 
Department  reported  its  findings  at  the 
sales  verification  on  September  3,  2002. 

Partial  Rescission 

In  accordance  with  19  CFR 
351.213(d)(3),  we  are  rescinding  this 
review  with  respect  to  Magnola,  which 


reported  that  it  made  no  shipments  of 
subject  merchandise  during  this  POR. 
We  examined  shipment  data  furnished 
by  the  Customs  Service  and  are  satisfied 
that  the  record  does  not  indicate  that 
there  were  U.S.  shipments  of  subject 
merchandise  from  Magnola  during  the 
POR. 

Export  Price 

For  sales  to  the  United  States,  we 
used  export  price  ("EP"),  as  defined  in 
section  772(a)  of  the  Act,  because  the 
merchandise  was  sold  directly  to  the 
first  imaffiliated  purchaser  in  the  United 
States  prior  to  importation.  The  use  of 
constructed  export  prices  was  not 
warranted  based  on  the  facts  of  the 
record.  EP  was  based  on  the  packed 
price  to  unaffiliated  piut:hasers  in  the 
United  States.  We  made  deductions, 
consistent  with  section  772(c)(2)(A). of 
the  Act,  for  the  following  movement 
expenses:  inland  freight  from  the  plant 
to  the  distribution  warehouse,  pre-sale 
warehousing  expense,  inland  freight 
from  the  distribution  warehouse  to  the 
unaffiliated  customer,  and  foreign 
brokerage  and  handling. 

Normal  Value 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of  pure 
magnesium  in  the  home  market  to  serve 
as  a  viable  basis  for  calculating  NV,  we 
compared  NHCI's  volume  of  home 
market  sales  of  the  foreign  like  product 
to  the  voliune  of  U.S.  sales  of  the  subject 
merchandise,  in  accordance  with 
section  773(a)  of  the  Act.  Because  the 
aggregate  volume  of  home  market  sales 
of  the  foreign  like  product  was  greater 
than  five  percent  of  the  respective 
aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  provided  a  viable 
basis  for  calculating  NV.  Therefore,  in 
accordance  with  section  773(a)(l)(B)(i) 
of  the  Act,  we  based  NV  on  the  prices 
at  which  the  foreign  like  product  was 
first  sold  for  consumption  in  the 
exporting  coimtry,  in  the  usual 
commercial  quantities  and  in  the 
ordinary  course  of  trade. 

We  calculated  NV  based  on  the  price 
to  unaffiliated  customers.  We  adjusted 
the  price  for  billing  adjustments.  We 
made  adjustments  for  differences  in 
packing  in  accordance  with  sections 
773(a)(6)(A)  and  773(a)(6){B)(i)  of  the 
Act.  We  also  made  adjustments, 
consistent  with  section  773(a)(6)(B)(ii) 
of  the  Act,  for  the  following  movement 
expenses:  inland  freight  from  the  plant 
to  the  distribution  warehouse, 
warehousing  expense,  and  inland 
freight  from  the  plant/warehouse  to  the 
customer.  In  addition,  we  made 
adjustments  for  differences  in 
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circumstances  of  sale  ("COS")  in 
accordance  with  section  773{a)(6)(C)(iii) 
of  the  Act  and  19  CFR  351.410.  We 
made  COS  adjustments  by  deducting 
direct  selling  expenses  incurred  on 
home  market  sales  (credit  expenses)  and 
adding  U.S.  direct  selling  expenses 
(credit  expenses). 

Revocation 

The  Department  may  revoke,  in  whole 
or  in  part,  an  antidumping  duty  order 
upon  completion  of  a  review  imder 
section  751  of  the  Act.  While  Congress 
has  not  specified  the  procedures  that  the 
Department  must  follow  in  revoking  an 
order,  the  Department  has  developed  a 
procedure  for  revocation  that  is 
described  in  19  CFR  351.222.  This 
regulation  requires,  inter  alia,  that  a 
company  requesting  revocation  must 
submit  the  following:  (1)  A  certification 
that  the  company  has  sold  the  subject 
merchandise  at  not  less  than  NV  in  the 
cmrent  review  period  and  that  the 
company  will  not  sell  at  less  than  NV 
in  the  future;  (2)  a  certification  that  the 
company  sold  the  subject  merchandise 
in  each  of  the  three  years  forming  the 
basis  of  the  request  in  commercial 
quantities;  and  (3)  an  agreement  to 
reinstatement  of  the  order  if  the 
Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV.  See  19  CFR  351.222(e)(1). 

According  to  19  CFR  351.222(b)(2), 
upon  receipt  of  such  a  request,  the 
Department  may  revoke  an  order,  in 
part,  if  it  concludes  that  (1)  the 
company  in  question  has  sold  subject 
merchandise  at  not  less  than  NV  for  a 
period  of  at  least  three  consecutive 
years;  (2)  the  continued  application  of 
the  antidimiping  duty  order  is  not 
otherwise  necessary  to  offset  dumping; 
and  (3)  the  company  has  agreed  to  the 
immediate  reinstatement  of  the  order  if 
the  Department  concludes  that  the 
company,  subsequent  to  the  revocation, 
sold  subject  merchandise  at  less  than 
NV. 

Pursuant  to  19  CFR  351.222(e)(1), 
NHCI  requested  revocation  of  the 
antidumping  duty  order.  The  request 
was  accompanied  by  certifications  that 
.  NHCI  had  not  sold  die  subject 
merchandise  at  less  than  NV  during  the 
current  period  of  review  and  would  not 
do  so  in  the  future.  NHCI  certified  that 
it  sold  the  subject  merchandise  to  the 
United  States  in  commercial  quantities 
for  a  period  of  at  least  three  consecutive 
years.  NHCI  also  agreed  to  immediate 
reinstatement  of  the  antidumping  duty 
order,  as  long  as  any  exporter  or 
producer  is  subject  to  the  order,  if  the 
Department  concludes  that  NHCI  sold 
the  subject  merchandise  at  less  than 


normal  value  subsequent  to  the 
revocation. 

We  must  determine,  as  a  threshold 
matter,  in  accordance  with  19  CFR 
351.222  whether  the  company 
requesting  revocation  sold  the  subject 
merchandise  in  commercial  quantities 
in  each  of  the  three  years  forming  the 
basis  of  the  request.  After  consideration 
of  the  information  and  arguments  on  the 
record  of  this  review,  we  preliminarily 
determine  that  NHCI  did  not  sell  the 
subject  merchandise  in  the  United 
States  in  commercial  quantities  during 
the  current  review  period.  See  the 
Memorandum  from  Team  to  Richard  W. 
Moreland,  "Commercial  Quantities," 
dated  September  3,  2002,  for  a 
discussion  of  NHCI's  selling  activity. 
Because  NHCI  did  not  make  sales  in 
commercial  quantities  during  at  least 
one  of  the  three  years  cited  by  NHCI  to 
support  its  request  for  revocation,  we  do 
not  need  to  examine  whether  NHCI 
made  sales  in  commercial  quantities  in 
either  of  the  other  two  years  underlying 
its  request  for  revocation.  Accordingly, 
we  preliminarily  find  that  NHCI  does 
not  qualify  for  revocation  of  the  order 
on  pure  magnesium  pursuant  to  19  CFR 
351.222(e)(l)(ii). 

Preliminary  Results  of  the  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  NHCI's 
margin  for  the  period  August  1,  2000, 
through  July  31,  2001,  is  zero. 

Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice.  Any  hearing,  if  requested, 
will  be  held  42  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in  the 
hearing  will  be  limited  to  those  raised 
in  the  case  and  rebuttal  briefs.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  proceeding  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  with  an 
electronic  version  included. 

The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  such  written  briefs 
or  hearing,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment  Rates  and  Cash  Deposit 
Requirements 

Upon  completion  of  this 
adn^nistrative  review,  the  Department 
will  determine,  and  the  Customs  Service 


shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  the  final  results  of 
review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  the  Customs  Service  to 
assess  the  resulting  assessment  rates 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  the 
importer's/customer's  entries  during  the 
review  period. 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  pure 
magnesium  from  Canada  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  the  reviewed  company 
will  be  the  rate  established  in  the  final 
results  of  this  administrative  review 
(except  no  cash  deposit  will  be  required 
for  the  company  if  its  weighted-average 
margin  is  de  minimis,  i.e.,  less  than  0.5 
percent);  (2)  for  merchandise  exported 
by  manufacturers  or  exporters  not 
covered  in  this  review  but  covered  in 
the  original  less-than-fair-value 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  results  for  which 
the  manufactvu-er  or  exporter  received 
an  individual  rate;  (3)  if  the  exporter  is 
not  a  firm  covered  in  this  review,  the 
previous  review,  or  the  original 
investigation,  but  the  manufacturer  is. 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  or  any  previous  reviews, 
the  cash  deposit  rate  will  be  21  percent, 
the  "all  others"  rate  established  in  Pure 
Magnesium  from  Canada;  Amendment 
of  Final  Determination  of  Sales  At  Less 
Than  Fair  Value  and  Order  in 
Accordance  With  Decision  on  Remand 
(58  FR  62643,  November  29.  1993). 

Notification  to  Importers  n 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
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period.  Failure  to  comply  with  this 
reqiiirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidiunping  duties. 

We  are  issuing  and  publishing  these 
resiUts  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  September  3,  2002. 
Faryar  Shiizad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-22843  Filed  9-6-02;  8:45  am] 

BNJJNQCOOE  3510-OS-r 


DEPARTMENT  OF  COMMERCE 

International  Trade  Adminiatration 
[A-570-815] 

Sulfanilic  Acid  from  the  People's 
Republic  of  China:  Extension  of  Time 
Limit  for  nnal  Reauita  of  Antidumping 
Duty  Adminiatrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  9,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Holly  Hawkins  or  Sean  Carey.  AD/CVD 
Enforcement,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Conmierce,  14th 
Street  and  Constitution  Avenue,  NW, 
Washington  DC  20230;  telephone:  (202) 
482-0414  or  (202)  482-3964, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  Tariff  Act  of  1930,  as  amended.  In 
addition,  imless  otherwise  indicated,  all 
citations  to  the  Departments's 
regulations  are  to  the  current 
regulations,  codified  at  19  CFR  part  351 
(2001). 

Background 

On  August  27,  2001,  the  Department 
of  Commerce  (the  Department)  received 
a  request  from  respondent  Zhenxing 
Chemical  Company  to  conduct  an 
administrative  review.  The  Department 
also  received  a  request  on  August  30, 
2001  from  petitioner.  Nation  Ford 
Chemical  Company  (NFC),  to  conduct 
an  administrative  review  of  Zhenxing 
Chemical  Company.  On  October  1, 
2001,  the  Department  published  a  notice 
of  initiation  of  an  administrative  review 
of  the  antidumping  duty  order  on 
sulfanilic  acid  from  the  People's 
Republic  of  China,  covering  the  period 


August  1,  2000  through  July  31,  2001 
(67  FR  31770).  On  May  10,  2002,  the 
Department  published  its  preliminary 
results  of  this  administrative  review  (67 
FR  31770). 

Extension  of  Time  Limits  for  Final 
Results 

Because  of  the  complexities  involved 
in  this  review,  including  the  need  to 
analyze  new  public  information  on 
factor  valuation  timely  submitted  by  the 
parties  since  the  preliminary  resxdts  of 
review,  it  is  not  practical  to  complete 
this  review  within  the  time  linuts 
mandated  by  section  751(a)(3)(A)  of  the 
Act.  Therefore,  in  accordance  with 
section  751(a)(3)(A)  of  the  Act,  the 
Department  is  extending  the  time  limit 
for  the  final  results  of  review  from 
September  7,  2002  to  November  15, 
2002. 

This  notice  is  published  in 
accordance  with  sections  751(a)(2)(B) 
and  777  (i)(l)  of  the  Act. 

Dated:  August  29,  2002. 
Joe  Spetrini, 

Deputy  Assistant  Secretary  AD/CVD 
Enforcement  Group  III. 
[FR  Doc.  02-22839  Filed  9-6-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  arul  Atmoapheric 
Adminiatration 

Federal  Conaiatency  Appeal  by 
Millennium  Pipeline  Company  From  an 
Objection  by  the  New  York  Department 
of  State 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce  (Commerce). 

ACTION:  Notice  of  appeal,  request  for 
comments,  notice  of  availability  of 
appeal  documents,  and  notice  of  public 
hearing. 

SUMMARY:  The  Millenniimi  Pipeline 
Company  has  filed  an  administrative 
appeal'with  the  Department  of 
Commerce  asking  that  the  Secretary  of 
Commerce  override  the  State  of  New 
York's  objection  to  Millennitmi's 
proposed  natural  gas  pipeline.  The 
pipeline  woidd  extend  frt)m  the 
Canadian  border  in  Lake  Erie  and  cross 
the  Hudson  River,  affecting  the  natimd 
resources  or  land  and  water  uses  of  New 
York's  coastal  zone.  This  document:  (a) 
Provides  public  notice  of  the  appeal;  (b) 
announces  an  opportxmity  for  public 
comment  on  the  appeal;  (c)  identifies 
locations  where  documents  comprising 
the  appeal  record  will  be  available  for 


review;  and  (d)  provides  notice  of  a 
public  hearing  for  the  appeal. 
DATES:  Public  comments  on  the  appeal 
must  be  received  by  December  2,  2002. 
A  public  hearing  for  the  appeal  is 
scheduled  for  November  13,  2002. 
ADDRESSES:  All  email  comments  on 
issues  relevant  to  the  Secretary's 
decision  of  this  appeal  may  be 
submitted  to 

MiIlermivun.comments@noaa.gov. 
Comments  may  also  be  sent  by  mail  to 
the  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration,  U.S.  Department  of 
Commerce,  1305  East- West  Highway, 
Silver  Spring,  MD  20910.  Materials  from 
the  appeal  record  will  be  available  at  the 
Internet  site  http://www.ogc.doc.gov/ 
czma.htm  and  at  the  Office  of  the 
Assistant  General  Counsel  for  Ocean 
Services.  Also,  public  filings  made  by 
the  parties  to  the  appeal  may  be 
available  at  the  offices  of  the  New  York 
Department  of  State,  Office  of  General 
Counsel,  41  State  Street.  8th  Floor, 
Albany,  NY.  The  public  hearing  will  be 
held  at  the  Hilton  Tarrytown  Hotel,  455 
South  Broadway,  Tarrytown,  New  York. 
FOR  ADDmONAL  INFORMATION  CONTACT: 
Karl  Cleaves,  Assistant  General  Counsel 
for  Ocean  Services,  via  email  at 
gcos.inquiries@noaa.gov,  or  at  301-713- 
2967,  extension  186. 
SUPPLEMENTARY  INFORMATION: 

I.  Notice  of  Appeal 

Millennium  Pipeline  Company,  L.P. 
(Millennium  or  Appellant)  filed  a  notice 
of  appeal  with  the  Secretary  of 
Commerce  (Secretary)  pursuant  to 
section  307(c)(3)(A)  of  the  Coastal  Zone 
Management  Act  of  1972  (CZMA),  as 
amended,  16  U.S.C.  1451  et  seq.,  and 
the  Department  of  Commerce's 
implementing  regulations,  15  CFR  Part 
930,  Subpart  H,  (revised,  effective 
January  8,  2001).  The  appeal  is  taken 
from  an  objection  by  the  New  York 
Department  of  State  (State)  to 
Millennium's  consistency  certification 
for  U.S.  Army  Corps  of  Engineers  and 
Federal  Energy  Regulatory  Commission 
permits  to  construct  and  operate  a 
nattual  gas  pipeline.  The  certification 
indicates  that  the  project  is  consistent 
with  the  State's  coastal  management 
program.  The  project  would  traverse 
Lake  Erie  and  cross  the  Hudson  River, 
affecting  the  natural  resoiuces  or  land 
and  water  uses  of  New  York's  coastal 
zone. 

The  Appellant  requests  that  the 
Secretary  override  the  State's 
consistency  objections  for  a  procedural 
reason,  concerning  the  timing  of  the 
State's  objection  to  the  Millennium 
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project.  The  Appellant  also  requests  an 
override  of  the  State's  objection  on  the 
two  substantive  groimds  provided  in  the 
CZMA.  The  first  groimd  requires  the 
Secretary  to  determine  that  the 
proposed  activity  is  "consistent  with  the 
objectives"  of  the  CZMA.  To  make  this 
determination,  the  Secretary  must  find 
that:  (1)  The  proposed  activity  furthers 
the  national  interest  as  articulated  in 
section  302  or  303  of  the  CZMA,  in  a 
significant  or  substantial  manner;  (2)  the 
national  interest  furthered  by  the 
proposed  activity  outweighs  the 
activity's  adverse  coastal  effects,  when 
those  effects  are  considered  separately 
or  cumulatively;  and  (3)  no  reasonable 
alternative  is  available  that  would 
permit  the  proposed  activity  to  be 
conducted  in  a  manner  consistent  with 
the  enforceable  polices  of  the  State  of 
New  York's  coastal  zone  management 
program.  15  CFR  930.121. 

The  second  substantive  ground  for 
overriding  a  State's  objection  considers 
whether  the  proposed  activity  is 
necessary  in  the  interest  of  national 
security.  To  reach  this  conclusion,  the 
Secretary  must  find  that  a  national 
defense  or  other  national  security 
interest  would  be  significantly  impaired 
if  the  activity  in  question  was  not 
permitted  to  go  forward  as  proposed.  15 
CFR  930.122. 

n.  Public  Comments 

Public  comments  are  invited  on  any 
of  the  issues  that  the  Secretary  must 
consider  in  deciding  this  appeal. 
Comments  must  be  received  by 
December  2,  2002,  and  may  be 
submitted  by  email  to 
MiHennium.comments@noaa.gov. 
Comments  may  also  be  sent  by  mail  to 
the  Office  of  the  Assistant  General 
Counsel  for  Ocean  Services,  National 
Oceanic  and  Atmospheric 
Administration  (NOAA).  Comments  vnll 
be  made  available  to  the  Appellant  and 
the  State;  they  are  also  expected  to  be 
posted  on  a  Department  of  Commerce 
website  identified  below. 

m.  Appeal  Documents 

The  Secretary  has  required  that 
Millennium  file  its  initial  brief  and 
supplementary  information  on  August 
12.  2002,  and  that  the  State  of  New  York 
file  its  initial  brief  and  supplementary 
material  on  September  30,  2002.  NOAA 
intends  to  provide  the  public  with 
access  to  all  materials  emd  related 
documents  comprising  the  appeal 
record  via  the  Internet  at  http:// 
www.ogc.doc.gov/czma.htm,  except  that 
certain  materials  or  documents  or 
portions  thereof  may  be  withheld  if  they 
contain  confidential  materials,  critical 
energy  infrastructure  information. 


national  security  information  or  other 
types  of  information  that  would  be 
inappropriate  for  public  release. 
Likewise,  these  public  materials  and 
documents  also  will  be  available  during 
business  hours  at  the  NOAA  Office  of 
the  Assistant  General  Coimsel  for  Ocean 
Services.  In  addition,  the  State  of  New 
York  may  make  copies  of  public  filings 
by  the  parties  available  for  review 
during  business  hours  at  the  office  of 
the  New  York  Department  of  State. 

IV.  Public  Hearing  Notice 

A  public  hearing  has  been  scheduled 
to  obtain  information  relevant  to  issues 
to  be  decided  by  the  Secretary  in  the 
Millennium  appeal.  The  public  hearing 
will  be  held  on  Wednesday,  November 
13,  2002,  at  the  Hilton  Tarrytown  Hotel. 
Ftulher  details  concerning  the  hearing 
will  be  available  via  the  Internet  at 
http://www.ogc.doc.gov/czma.htm  or 
through  other  forms  of  public  notice. 

(Federal  Domestic  Assistance  Catalog  No. 
11.419  Coastal  Zone  Management  Program 
Assistance) 
Dated:  August  30,  2002. 

James  R.  Walpole, 

General  Counsel. 

[FR  Doc.  02-22838  Filed  9-6-02;  8:45  am] 

BILUNG  CODE  3510-Oe-M 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmoapheric 
Adminiatration 

P.D.  082702C] 

Endangered  and  Threatened  Speciea; 
Talce  of  Anadromoua  Rah 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA). 
Commerce. 

ACTION:  Receipt  of  an  application  to 
modify  an  existing  scientific  research/ 
enhancement  permit  (1180)  and  request 
for  comment. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  received  an  application  for  a 
permit  modification  from  Thomas  R. 
Payne  &  Associates  (TRPA)  in  Areata, 
CA  (1180).  The  modified  permit  would 
affect  foxa  Evolutionarily  Significant 
Units  (ESUs)  of  salmonids  identified  in 
the  SUPPLEMENTARY  INFORMATION  section. 
This  document  serves  to  notify  the 
pubUc  of  the  availability  of  the  permit 
modification  application  for  review  and 
comment  before  a  final  approval  or 
disapproval  is  made  by  NMFS. 
DATES:  Written  comments  on  the  permit 
application  must  be  received  at  the 
appropriate  address  or  fax  number  (see 


ADDRESSES)  no  later  than  5  p.m.  Pacific 
Standard  Time  on  October  9,  2002. 

ADDRESSES:  Written  comments  on  the 
modification  request  should  be  sent  to 
the  appropriate  office  as  indicated 
below.  Comments  may  also  be  sent  via 
fax  to  the  number  indicated  for  the 
request.  Comments  will  not  be  accepted 
if  submitted  via  e-mail  or  the  Internet. 
The  applications  and  related  documents 
are  available  for  review  by  appointment 
at:  Daniel  Logan,  Protected  Species 
Division,  NMFS,  777  Sonoma  Avenue, 
Room  325,  Santa  Rosa,  CA  95404-6528 
(ph:  707-575-6053.  fax:  707-578-3435). 
Documents  may  also  be  reviewed  by 
appointment  in  the  Office  of  Protected 
Resources,  F/PR3.  NMFS,  1315  East- 
West  Highway,  Silver  Spring.  MD 
20910-3226  (301-713-1401). 

FOR  FURTHER  INFORMATION  CONTACT: 

Daniel  Logan  at  phone  number  707- 
575-6053.  or  e-mail: 
dan .  logan@noaa  .gov. 

SUPPLEMENTARY  INFORMATION: 

Authority 

Issuance  of  permits  aod  permit 
modifications,  as  required  by  the 
Endangered  Species  Act  (ESA)  of  1973 
(16  U.S.C.  1531-1543).  is  based  on  a 
finding  that  such  permits/modifications: 
(1)  are  applied  for  in  good  faith;  (2) 
would  not  operate  to  the  disadvantage 
of  the  listed  species  which  are  the 
subject  of  the  permits;  and  (3)  are 
consistent  with  the  purposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  Authority  to  take  listed  species  is 
subject  to  conditions  set  forth  in  the 
permits.  Permits  and  modifications  are 
issued  in  accordance  with  and  are 
subject  to  the  ESA  and  NMFS 
regulations  governing  listed  fish  and 
wildlife  permits  (50  CFR  parts  222-226). 

Those  individuals  requesting  a 
hearing  on  an  application  listed  in  this 
notice  should  set  out  the  specific 
reasons  why  a  hearing  on  that 
application  would  be  appropriate  (see 
ADDRESSES).  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Assistant  Administrator  for  Fisheries. 
NOAA.  All  statements  and  opinions 
contained  in  the  permit  action 
summaries  are  those  of  the  applicant 
and  do  not  necessarily  reflect  the  views 
of  NMFS. 

Species  Covered  in  This  Notice 

This  notice  is  relevant  to  the 
following  one  endangered  and  three 
threatened  salmonid  ESUs:  Endangered 
Sacramento  River  Winter-rim  Chinook 
salmon  (Oncorhynchus  tshawytscha), 
threatened  Central  Valley  Spring-run 
Chinook  salmon,  threatened  Central 
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California  Coast  steelhead  (O.  mykiss) 
and  threatened  Central  Valley  steelhead. 

Modification  Request  Received 

TRPA  requests  a  modification  to 
permit  1180  for  takes  of  adult  and 
juvenile  ESA-listed  Chinook  salmon  and 
steelhead  associated  with  studies 
monitoring  the  distribution  and  relative 
abundance  of  fish  populations,  data 
evaluations,  and  habitat  monitoring. 
Presently,  permit  1180  authorizes 
intentional  takes  of  adult  and  juvenile 
threatened  Southern  Oregon/Northern 
California  Coast  coho  salmon  (O. 
kisutch),  threatened  Central  California 
Coast  coho  salmon  and  endangered 
Southern  California  coast  steelhead. 
This  requested  modification  would  add 
intentional  takes  of  threatened  Central 
Valley  Spring-run  Chinook  salmon, 
endangered  Sacramento  River  Winter- 
nm  Chinook  salmon,  threatened  Central 
California  Coast  steelhead,  and 
threatened  Central  Valley  steelhead  to 
TRPA's  permit. 

Dated:  September  3,  2002. 
Phil  Williams. 

Chief.  Endangered  Species  Division,  National 
Marine  Fisheries  Service. 
(FR  Doc.  02-22835  Filed  9-6-02:  8:45  am] 
BILLING  CODE  3S10-22-S 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  conmients  on  or  before 
November  8,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(0MB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  0MB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 


proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Simimary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  3,  2002. 
John  Tressler. 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Even  Start  and  Title  I  Preschool 
Classroom  Literacy  Environment  and 
Outcomes  (CLEO)  Study. 

Frequency:  On  Occasion. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  3,500. 
Burden  Hours:  1,155. 

Abstract:  CLEO  will  test  the 
effectiveness  of  three  different  two- 
generation  family  literacy  interventions 
in  a  sample  of  Even  Start  projects  and 
will  conduct  a  screener  in  a  national 
sample  of  Title  I  preschool  projects  to 
evaluate  the  feasibility  of  conducting  an 
impact  study. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov, 
by  selecting  the  "Browse  Pending 
Collections"  link  and  by  clicking  on 
link  number  2142.  When  you  access  the 
information  collection,  click  on 
"Download  Attachments  "  to  view. 
Written  requests  for  information  should 
be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW.,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 


20202-4651  or  to  the  e-mail  address 
vivian_reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIOJUMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  burden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Kadiy  Axt  at  her 
e-mail  address  Kathy.Axt®ed.gov. 
Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information 
Relay  Service  (FIRS)  at  1-800-877- 
8339. 

[FR  Doc.  02-22762  Filed  9-6-02;  8:45  am} 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
summary:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
9,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee,  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Sti-eet,  NW.,  Room  10235,  New' 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  Internet  address 
Karen_F._Lee@omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 


information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  3,  2002. 
John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group, ,  Office  of  the  Chief  Information 
Officer. 

Office  of  Educational  Research  and 
Improvement 

Type  of  Review:  New. 

Title:  Preschool  Curricula  Evaluation 
Research  (PCER)  Program. 

Frequency:  Semi-Annually. 

Affected  Public:  Individuals  or 
household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  7,217. 

Burden  Hours:  5,281. 

Abstract:  The  primary  objective  of  the 
PCER  Program  is  to  evaluate  the 
effectiveness  of  selected  preschool 
curricula  on  child  development 
outcomes  such  as  language  skill,  pre- 
reading  and  pre-math  abilities, 
cognition,  general  knowledge,  and 
social  competence.  Although  there  is  a 
need  for  preschool  programs  to  enhance 
their  instructional  content,  there  is  weak 
evidence  regarding  the  effectiveness  of 
classroom  curricula.  These  data  will 
provide  critical  data  to  allow 
government  agencies  to  recommend  and 
preschool  providers  to  choose  among 
the  array  of  available  ciuricula.  The 
respondents  include  children,  teachers  • 
and  parents. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2078.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  D.C. 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regardingburden  and/or 
the  collection  activity  requirements 


should  be  directed  to  Katrina  Ingalls  at 
Katrina.Ingalls@ed.gov.  Individuals  who 
use  a  telecommxmications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

(FR  Doc.  02-22763  Filed  9-6-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
9, 2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Sti-eet,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
La  uren_  Witten  berg@om  b .  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 


Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  3.  2002. 

John  D.  Tressler, 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Final  Performance  Report 
Guidelines  for  the  Learning  Anytime 
Anywhere  Partnerships  (LAAP) 
Program. 

Frequency:  One  time  only,  at 
conclusion  of  funded  project. 

Affected  Public:  Not-for-profit 
institutions;  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden:  Responses:  15. 

Burden  Hours:  525. 

Abstract:  The  Learning  Anxlime 
Anywhere  Partnerships  (LAAP)  is  a 
grant  program  that  supports 
partnerships  among  colleges  and 
universities  and/or  other  organizations 
to  develop  online  distance  education 
programs,  especially  those  that  promote 
access  to  underserved  learners. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov.  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2068.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese. 
Department  of  Education,  400  Maryland 
Avenue.  SW..  Room  4050.  Regional 
Office  Building  3.  Washington.  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specif}'  the 
complete  title  of  the  information 
collection  when  making  your  request. 

Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
Joe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Ser\'ice  (FIRS)  at  1- 
800-877-8339. 

|FR  Doc.  02-22798  Filed  9-B-02:  8:45  am] 
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ACTKW:  Notice  of  open  meeting. 

SUMMARY:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB),  Idaho  National 
Engineering  and  Environmental 
Laboratory.  The  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770)  requires  that  public  notice  of  these 
meeting  be  announced  in  the  Federal 
Register. 

DATES: 

Tuesday,  September  17,  2002,  8  a.m.-6 

p.m. 
Wednesday,  September  18,  2002,  8 

a.m.-5  p.m. 

Public  participation  sessions  will  be 
held  on: 
Tuesday,  September  17,  2002,  12:15- 

12:30  p.m,  5:45-«  p.m. 
Wednesday,  September  18,  2002,  11:45- 

12  noon,  4-4:15  p.m. 

These  times  are  subject  to  change  as 
the  meeting  progresses.  Please  check 
with  the  meeting  facilitator  to  confirm 
these  times. 

ADDRESSES:  Sun  Valley  Lodge,  One  Sun 
Valley  Road,  Sun  Valley,  Idaho  83353- 
0010. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Wendy  Lowe,  Idaho  National 
Engineering  and  Environmental 
Laboratory  (INEEL)  Citizens'  Advisory 
Board  (CAB)  Facilitator,  Jason 
Associates  Corporation.  545  Shoup 
Avenue,  Suite  335B,  Idaho  Falls,  ID 
83402,  Phone  (208)  522-1662  or  visit 
the  Board's  Internet  home  page  at 
http://www.ida.net/users/cab. 

SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
futiu^  use,  cleanup  levels,  waste 
disposition  and  cleanup  priorities  at  the 
INEEL. 

Tentative  Agenda  Topics:  (Agenda 
topics  may  change  up  to  the  day  of  the 
meeting.  Please  contact  Jason  Associates 
for  the  most  current  agenda  or  visit  the 
CAB's  Internet  site  at  www.ida.net/ 
users/cab/.) 

•  Transition  in  INEEL's  mission  to 
Nuclear  Energy 

•  Recent  activities  under  the 
Environmental  Management  program 

•  DOE's  strategic  objectives  for 
accelerating  cleanup 

•  DOE's  overall  strategy  for  the  buried 
waste 

•  DOE's  strategy  for  removing  calcine 
and  for  accelerating  closure  of  the  high- 
level  waste  tank  farm 

•  Status  of  efforts  to  close  high-level 
waste  tanks  182  and  183 


•  Final  High-Level  Waste  and 
Facilities  Disposition  Environmental 
Impact  Statement 

•  Draft  Wildland  Fire  Management 
Environmental  Assessment 

•  Transfer  of  spent  nuclear  fuel  from 
wet  to  dry  storage  at  the  Test  Area  North 

•  Water  Integration  Project  roadmap 
and  conceptual  model  summary 

Public  Participation:  This  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  facilitator 
either  before  or  after  the  meeting. 
Individuals  who  wish  to  make  oral 
presentations  pertaining  to  agenda  items 
should  contact  the  Board  Chair  at  the 
address  or  telephone  number  listed 
above.  Requests  must  be  received  five 
days  prior  to  the  meeting  and  reasonable 
provision  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer,  Jerry 
Bowman,  Assistant  Manager  for 
Laboratory  Development,  Idaho 
Operations  Office,  U.S.  Department  of 
Energy,  is  empowered  to  conduct  the 
meeting  in  a  fashion  that  will  facilitate 
the  orderly  conduct  of  business.  Every 
individual  wishing  to  make  public 
comment  will  be  provided  equal  time  to 
present  their  conmients.  Additional 
time  may  be  made  available  for  public 
comment  during  the  presentations.  This 
Federal  Register  notice  is  being 
published  less  than  15  days  prior  to  the 
meeting  date  due  to  programmatic 
issues  that  had  to  be  resolved  prior  to 
the  meeting  date. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190,  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585  between  9 
a.m.  and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays.  Minutes  will 
also  be  available  by  writing  to  Ms. 
Wendy  Lowe,  INEEL  CAB  Facilitator, 
Jason  Associates  Corporation,  545 
Shoup  Avenue,  Suite  335B,  Idaho  Falls, 
ID  83402  or  by  calling  (208)  522-1662. 

Issued  at  Washington,  DC,  on  September  3, 
2002. 
Belinda  G.  Hood, 

Acting  Deputy  Advisory  Committee 
Management  Officer. 

IFR  Doc.  02-22787  Filed  9-6-02;  8:45  am] 
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Request  for  Nominations  to  the 
National  Advisory  Council  for 
Environmental  Policy  and  Technology 
(NACEPT) 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  request  for 

nominations. 

SUMMARY:  The  U.S.  Environmental 
Protection  Agency  invites  nominations 
to  fill  vacancies  on  its  National 
Advisory  Council  for  Environmental 
Policy  and  Technology  (NACEPT).  The 
Agency  seeks  qualified  senior-level 
decision  makers  from  diverse  sectors 
throughout  the  United  States  to  be 
considered  for  appointments.  EPA  will 
accept  nominations  until  Friday, 
October  4,  2002. 

ADDRESSES:  Submit  nominations  to:  Ms. 
Gwendolyn  Whitt,  Designated  Federal 
Officer,  Office  of  Cooperative 
Environmental  Management,  U.S. 
Environmental  Protection  Agency 
(1601E),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460. 
SUPPLEMENTARY  INFORMATION:  NACEPT 
is  a  federal  advisory  committee  imder 
the  Federal  Advisory  Committee  Act, 
Public  Law  92463.  NACEPT  provides 
advice  and  recommendations  to  the 
Administrator  and  other  EPA  officials 
on  a  broad  range  of  domestic  and 
international  environmental  policy 
issues. 

The  Administrator  of  EPA  has  asked 
NACEIT  to  provide  advice  in  a  timely 
manner  and  operate  as  a  proactive  and 
strategic  body  that  will  alert  EPA  to 
potential  environmental  challenges  and 
issues  that  could  impact  the  Agency's 
ability  to  protect  public  health  and  the 
environment,  and  options  to  address 
them.  In  addition,  NACEPT  members 
may  be  asked  to  advise  the 
Administrator  on  other  environmental 
policy  priorities  as  needed.  EPA  seeks 
new  members  with  broad  expertise  in 
strategic  planning,  visioning,  and 
environmental  stewardship. 

NACEPT  consists  of  a  representative 
cross-section  of  EPA's  partners, 
stakeholders,  and  constituents  who 
provide  timely  advice  and 
recommendations  on  environmental 
policy  issues  and  serve  as  a  sounding 
board  for  new  strategies  that  the  Agency 
is  developing. 

Members  are  appointed  by  the 
Administrator  of  EPA  for  one  or  two 
year  terms  with  the  possibility  of 
reappointment.  Each  member's 


expertise  and  experience  enables  the 
Council  to  function  in  a  timely  and 
strategic  manner.  Critical  issues, 
challenges,  and  solutions  for  addressing 
them  are  identified  and  presented  to  the 
Administrator  for  consideration.  The 
Council  usually  meets  4—5  times 
annually  and  the  average  workload  for 
the  members  is  approximately  10  to  15 
hours  per  month.  Members  serve  on  the 
Coimcil  in  a  voluntary  capacity; 
however,  EPA  does  provide 
reimbursement  for  travel  expenses 
associated  with  official  government 
business. 

Maintaining  a  balance  and  diversity  of 
expertise,  knowledge,  and  judgement  is 
an  important  consideration  in  the 
selection  of  members.  Potential 
candidates  should  possess  the  following 
qualifications: 

Occupy  a  senior  position  within  their 
organization 

Broad  experience  outside  of  their 
ciurent  position 

Experience  dealing  with  public  policy 

issues 
Membership  in  broad-based  networks 

Extensive  experience  in  the 
environmental  field 

Recognized  expert  in  the  subject  matter 
to  be  addressed  by  NACEPT 

EPA  is  seeking  nominees  for 
representation  from  all  sectors,  in 
particular  federal,  state,  local  and  tribal 
agencies,  academia,  environmental 
justice  organizations,  grassroots 
organizations,  and  NGOs. 

Nominations  for  membership  must 
include  a  resume  and  short  biography 
describing  the  educational  and 
professional  qualifications  of  the 
nominee  and  the  nominee's  current 
business  address  and  daytime  telephone 
number. 

FOR  FURTHER  INFORMATION  CONTACT: 
Gwendolyn  Whitt,  Designated  Federal 
Officer  for  NACEPT,  U.S. 
Environmental  Protection  Agency 
(1601E),  1200  Pennsylvania  Avenue, 
NW,  Washington,  DC  20460;  telephone 
(202)  233-0090,  e-mail: 
whitt. gwen@epa  .gov. 

Dated:  August  29.  2002. 
Gwendolyn  Whitt, 
Designated  Federal  Officer. 
[PR  Doc.  02-22815  Filed  9-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  7372-81 

Chesapeake  Bay  Program— Fiscal  Year 
2003  Supplemental  Request  for  Initial 
Proposals  (RHP) 

The  U.S.  Environmental  Protection 
Agency  (EPA)  Chesapeake  Bay  Program 
(CBP)  is  issuing  a  Supplemental 
Requests  for  Initial  Proposals  (RFIP)  to 
implement  a  specific  outcome  that  will 
further  goals  of  the  Chesapeake  2000 
agreement.  One  project  received  no 
responses  in  the  first  Request  for  Initial 
Proposals  (RFIP)  dated  May  29,  2002, 
therefore  this  supplemental  RFIP  is 
being  issued.  Up  to  $75,000  dollars  may 
be  available  for  Fiscal  Year  2003  for 
implemental  of  activities  to  protect  and 
restore  the  Chesapeake  Bay.  Any  non- 
profit organization,  federal,  state  or  local 
government  agency,  inters^^te  agency, 
college  or  university  is  eligible  to 
submit  proposals  in  response  to  this 
Request  for  Initial  Proposals.  Funding 
will  be  provided  to  an  applicant  under 
the  authority  of  the  Clean  Water  Act, 
Section  117. 

The  RFIP  will  be  available  starting 
September  3,  2002  at  the  following  Web 
site:  http://www.gov/r3chespk/  You  may 
also  request  a  copy  by  calling  Robert 
Schewack  at  410-267-9856  or  by  e-mail 
at  shewack.bob@epa.gov  All  proposals 
must  be  postmark  NLT  September  17, 
2002. 

Diana  Esher, 

Deputy  Director,  Chesapeake  Bay  Program 

Office. 

(FR  Doc.  02-22812  Filed  9-6-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL  6724-21 

Developing  Assessment  Factors  for 
Evaluating  the  Quality  of  Information 
From  External  Sources;  Notice  of 
Public  Meeting 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  comment  request. 

summary:  The  U.S.  Environmental 
Protection  Agency  (EPA)  will  hold  a 
public  meeting  on  September  20,  2002 
to  obtain  public  input  on  factors  and 
considerations  to  be  used  to  assess  the 
quality  of  information  voluntarily 
provided  by  external  sources  to  the 
Agency  or  obtained  by  EPA  from 
external  sources  for  specific  purposes. 
In  addition,  EPA  is  seeking  comments 


from  the  public  on  the  draft  EPA 
document.  "Assessment  Factors  for 
Evaluating  the  Quality  of  Information 
from  External  Sources."  EPA  developed 
this  docimient  as  part  of  the  Guidehnes 
for  Ensuring  and  Maximizing  the 
Quality,  Objectivity,  Utility,  and 
Integrity  of  Information  Disseminated  by 
the  Environmental  Protection  Agency 
(EPA  Information  Quality  Guidelines). 
The  EPA  Information  Quality 
Guidelines  were  developed  pursuant  to 
the  Office  of  Management  and  Budget 
(0MB)  Guidelines  for  Ensuring  and 
Maximizing  the  Quality,  Objectixity. 
Utility,  and  Integrity  of  Information 
Disseminated  bv  Federal  Agencies 
(0MB  Guidelines.  67  FR  8452.  Februar\' 
22,  2002). 

DATES:  The  public  meeting  will  be  held 
on  September  20,  2002.  from  9:00  a.m. 
to  1:00  p.m.  (Eastern  Daylight  Time. 
EDT).  Written  comments  must  be 
received  on  or  before  September  20. 
2002,  1 1 :59  p.m.  EDT.  For  information 
on  dates  for  siibmission  of  written 
comments,  requests  to  present  oral 
comments,  or  requests  for  special 
seating  arrangements,  see  Unit  I.C.  of 
the  SUPPLEMENTARY  INFORMATION. 

ADDRESSES:  This  meeting  will  be  held  at 
the  U.S.  Environmental  Protection 
Agency  East  Building.  Public  Hearing 
Room  1153.  1201  Constitution  Avenue. 
NW.,  Washington,  DC.  Comments  may 
be  submitted  by  e-mail,  mail,  courier  or 
in  person.  See  SUPPLEMENTARY 
INFORMATION  for  instructions  on 
submitting  comments  and  public 
meeting  information. 

FOR  FURTHER  INFORMATION  CONTACT:  Greg 
Schweer,  Office  of  Science  Coordination 
and  Policy  (7203M).  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460; 
telephone  number:  (202)  564-8469:  fax 
number:  (202)  564-8482;  e-mail  address: 
assessment.factors@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may,  however,  be 
of  interest  to  persons  or  entities  who 
develop  or  collect  information  which  is 
voluntarily  submitted  to  EPA  or 
obtained  by  EPA  for  its  use.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


UMI 
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B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov.  To  access  this  docimient, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — ^Environmental 
Docimients."  You  can  also  go  directly  to 
the  Federal  Register  listings  at:  http:// 
www.epa.gov/fedrgstr.  You  may  obtain 
electronic  copies  of  the  draft 
"Assessment  Factors  for  Evaluating  the 
Quality  of  Information  from  External 
Sources"  from  the  Information  Quality 
Guidelines  Home  Page  at:  http:// 
www.epa.gov/oei/qualityguidelines/. 

2.  In  person.  The  Agency  has 
established  a  docket  for  this  meeting 
under  docket  ID  number  OEI-10014. 
The  docket  consists  of  the  dociunents 
specifically  referenced  in  this  notice, 
any  public  comments  received  during 
an  applicable  comment  period,  and 
other  material  information,  including 
any  information  clciimed  as  Confidential 
Business  Information  (CBI).  The  public 
version  of  the  docket,  which  includes 
printed,  paper  versions  of  any  electronic 
comments  that  may  be  submitted  during 
the  applicable  comment  period,  is 
available  for  inspection  at:  EPA  Docket 
Center,  EPA  West  Building,  Room  B102, 
1301  Constitution  Avenue,  NW., 
Washington,  DC,  20460.  The  docket  is 
open  from  8:30  a.m.  to  4:30  p.m.  EDT, 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  is 
(202)566-1752. 

C.  How  Can  I  Request  To  Participate  in 
the  Public  Meeting? 

You  may  submit  a  request  to  present 
oral  or  written  comments  at  the  meeting 
emd  you  may  provide  written  comments 
prior  to  the  meeting  via  electronic  mail 
(e-mail),  mail,  by  courier,  or  in  person. 
To  ensure  proper  receipt  of  yoiu  request 
and/or  comments,  it  is  imperative  that 
you  identify  docket  ID  No.  OEI-10014 
in  the  subject  line  of  the  first  page  of 
your  request/comments.  The  request  to 
present  brief  oral  comments  (i.e., 
limited  to  approximately  5  minutes) 
should  identify  the  name  of  the 
individual  making  the  presentation,  the 
organization  (if  any)  the  individual  will 
represent,  and  any  requirements  for 
audiovisual  equipment.  Although 
requests  to  present  oral  comments  are 
accepted  imtil  the  date  of  the  meeting, 


to  the  extent  that  time  permits, 
interested  persons  who  have  not 
submitted  a  request  may  be  permitted  to 
present  oral  comments.  EPA  will  not  be 
recording  or  transcribing  the  public 
meeting.  To  facilitate  EPA's 
consideration  of  your  plaimed 
comments,  EPA  recommends  that  you 
provide  EPA  with  a  written  record  of 
those  comments  you  want  EPA  to 
consider,  either  prior  to  or  at  the  public 
meeting.  Comments  must  be  received  on 
or  before  September  20,  2002, 11:59 
p.m.  EDT. 

To  ensure  timely  receipt,  e-mail 
(assessment.factors@epa.gov)  is  the 
Agency's  preferred  method  for 
submitting  requests  to  participate  in  the 
meeting  and  for  submitting  comments. 
Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  If  you  submit  your  request  and/or 
written  comments  by  U.S.  mail,  send 
them  to:  U.S.  EPA,  EPA  Docket  Center 
(7407),  Ariel  Rios  Building,  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460.  If  you  submit  requests  and/ 
or  comments  in  person,  by  courier,  or 
other  shipping  method,  deliver  them  to: 
EPA  Docket  Center,  EPA  West  Building, 
Room  B102, 1301  Constitution  Avenue, 
NW.,  Washington,  DC  20460.  The 
docket  is  open  from  8:30  a.m.  to  4:30 
p.m.  EDT,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
nimiber  is  (202)  566-1752. 

Individuals  requiring  special 
acconunodations  at  this  meeting, 
including  wheelchair  access,  should 
contact  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

n.  Background 

In  response  to  OMB's  guidelines  (67 
FR  8452,  February  22,  2002),  EPA  has 
developed  Draft  Guidelines  for  Ensuring 
and  Maximizing  the  Quality, 
Objectivity,  Utility,  and  Integrity  of 
Information  Disseminated  by  the 
Environmental  Protection  Agency  (Draft 
EPA  Information  Quality  Guidelines;  67 
FR  21234,  April  30,  2002).  The  Draft 
EPA  Information  Quality  Guidelines  are 
av^lable  at  EPA's  site,  http:// 
www.epa.gov/oei/qualityguidelines.  The 
Draft  EPA  Information  Quality 
Guidelines  address  the  various  sources 
of  information  submitted  to  or  obtained 
by  the  Agency  for  use  in  making 
decisions,  and,  in  particular,  discuss . 
one  category  of  information  that 
includes  information  voluntarily 
submitted  to  the  Agency  or  information 
that  the  Agency  obtains  from  external 
third  party  sources.  During  development 
of  these  guidelines,  EPA  requested 
comments  and  held  a  public  meeting. 
Subsequently,  EPA  developed  a 
document,  "Assessment  Factors  for 


Evaluating  the  Quality  of  Information 
from  External  Sources,"  that  specifically 
addresses  assessment  factors  and 
considerations  relevant  to  evaluating 
and  using  external  sources  of  data  and 
information.  EPA  is  holding  a  public 
meeting  on  September  20,  2002  to 
obtain  public  input  on  factors  and 
considerations  they  feel  are  useful  to 
assess  the  quality  of  information 
voluntarily  provided  by  external  somces 
to  the  Agency  or  obtained  by  EPA  for 
specific  purposes.  In  addition,  EPA  is 
seeking  comments  from  the  public  on 
the  docimient,  "Assessment  Factors  for 
Evaluating  the  Quality  of  Information 
from  External  Sources." 

List  of  Subjects 

Environmental  protection,  data 
quality,  information  quality. 

Dated:  August  20,  2002. 

Elaine  Stanley, 

Director,  Office  of  Information  Analysis  and 
Access,  Office  of  Environmental  Information. 
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BILLING  CODE  6SeO-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

(OPP-2002-0198;  FRL-7197-5] 

Benomyl;  Receipt  of  Request  For 
Registration  Cancellation 

agency:  Environmental  Protection 
Agency  (EPA) 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  section 
6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  as  amended,  EPA  is  issuing  a  . 
notice  of  receipt  of  request  by  Hi- Yield 
Chemical  Company  to  cancel  the 
registration  for  thefr  product  containing 
methyl  l-(butylcarbamoyl)-2- 
benzimidazole  carbamate,  or  benomyl. 
No  other  registrants  hold  registrations 
for  benomyl.  Prior  to  acting  on  this 
request,  EPA  is  providing  a  30-day 
period  for  public  comment. 
DATES:  Comments  on  the  requested 
cancellation  of  product  and  use 
registrations  must  be  submitted  by 
October  9,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Demson  Fuller,  Special  Review  and 
Reregistration  Division  (7508C),  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  308-8062;  fax 
number:  (703)  308-7042;  e-mail  address: 
fuller.demson@epamail.epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who 
produce  or  use  pesticides,  the  Agency 
has  not  attempted  to  describe  all  the 
specific  entities  that  may  be  affected  by 
this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
Federal  Register — ^Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  nujnber  OPP- 
2002-0198.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 


number  OPP-2002-0198  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  "The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0198.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 


E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  is  the  Agency  Taking 

This  notice  announces  receipt  by  the 
Agency  of  a  request  from  Hi-Yield 
Chemical  Company  to  cancel  its 
pesticide  product  registered  under 
sections  3  and  24(c)  of  FIFRA.  This 
registration  is  listed  in  Table  1 . 

A.  Background  Information 

Benomyl  is  a  benzimidazole 
carbamate  and  systemic  foliar  fungicide 
that  was  registered  for  use  on  a  variety 
of  crops.  All  registered  sources  of 
benomyl  have  been  canceled  and  all 
tolerances  have  been  revoked. 

The  technical  registrant,  E.I.  du  Pont 
de  Nemours  and  Company  met  with  the 
Agency  on  April  18,  2001.  and 
requested  a  voluntary  cancellation  of  all 
their  registrations  for  products 
containing  benomyl.  "The  cancellation 
order  was  published  in  the  Federal 
Register  of  August  8.  2001  (66  FR 
41589)  {FRL-6794-9). 

In  addition  to  Hi-Yield  Chemical 
Company,  the  Agency  has  previously 
received  letters  from  the  following 
registrants  requesting  voluntary 
cancellation  of  all  their  products 
containing  benomyl:  American 
Mushroom  Institute.  Amvac.  Pursell 
Industries,  Inc.,  the  Scotts  Company. 
Value  Garden  Supply,  and  Voluntan,' 
Purchasing  Groups,  Inc.  The 
cancellation  order  for  these  products 
was  published  in  the  Federal  Register  of 
January  15,  2002  (67  FR  1976)  (FRL- 
6817-7). 

In  their  letter  dated  July  31.  2002.  Hi- 
Yield  (represented  by  their  agent.  Brazos 
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Associates  Inc.)  stated  that  they  no 
longer  manufacture  or  distribute  the  end 
use  product  that  contained  benomyl  and 
there  are  no  inventories  of  remaining 
stocks. 

B.  Requests  for  Voluntary  Cancellation 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  canceled 
or  amended  to  terminate  one  or  more 
pesticide  uses.  Section  6(f)(1)(B)  of 
FIFRA  requires  that  before  acting  on  a 
request  for  voluntary  cancellation,  EPA 


must  provide  a  30-day  public  comment 
period  on  the  request  for  voluntary 
cancellation.  In  addition,  section 
6(f)(1)(C)  of  FIFRA  requires  that  EPA 
provide  a  180-day  comment  period  on 
a  request  for  yoliuitary  termination  of 
any  minor  agricultural  use  before 
granting  the  request,  unless:  (1)  The 
registrants  request  a  waiver  of  the 
comment  period,  or  (2)  the 
Administrator  determines  that 
continued  use  of  the  pesticide  would 
pose  an  unreasonable  adverse  effect  on 


the  environment.  The  registrant  has 
requested  that  EPA  waive  the  180-day 
comment  period.  EPA  is  granting  the 
registrant's  request  to  waive  the  180- 
day  comment  period.  Therefore,  EPA 
will  provide  a  30-day  comment  period 
on  the  proposed  request.  EPA 
anticipates  granting  the  cancellation 
request  shortly  after  the  end  of  the  30- 
day  comment  period  for  this  notice.  The 
registration  for  which  the  cancellation 
was  requested  is  identified  below  in 
Table  1. 


Table  1  .—Registrations  with  Pending  Requests  for  Cancellation 


Company 

Registration  No. 

Product 

Hi- Yield  Chemical  Company 

34911-27 

Hi- Yield  Benomyl 

in.  What  is  the  Agency's  Authority  for 
Taking  this  Action? 

Section  6(f)(1)  of  FIFRA  provides  that 
a  registrant  of  a  pesticide  product  may 
at  any  time  request  that  any  of  its 
pesticide  registrations  be  canceled. 
FIFRA  section  6(f)(1)  further  provides 
that,  before  acting  on  the  request,  EPA 
must  publish  a  notice  of  receipt  of  any 
such  request  in  the  Federal  Register, 
make  reasonable  efforts  to  inform 
persons  who  rely  on  the  pesticide  for 
minor  agricultural  uses,  and  provide  a 
30-day  period  in  which  the  public  may 
comment.  Thereafter,  the  Administrator 
may  approve  such  a  request. 

IV.  Procedures  for  Withdrawal  of 
Request 

Registrants  who  choose  to  withdraw  a 
request  for  cancellation  must  submit 
such  withdrawal  in  writing  to  the 
person  listed  imder  FOR  FURTHER 
INFORMATION  CONTACT.  This  written 
withdrawal  of  the  request  for 
cancellation  will  apply  only  to  the 
applicable  FIFRA  section  6(f)(1)  request 
listed  in  this  notice.  If  the  product(s) 
have  been  subject  to  a  previous 
cancellation  action,  the  effective  date  of 
cancellation  and  all  other  provisions  of 
any  earlier  cancellation  action  are 
controlling.  The  withdrawal  request 
must  also  include  a  commitment  to  pay 
any  reregistration  fees  due,  and  to  fulfill 
any  applicable  unsatisfied  data 
requirements. 

List  of  Subjects 

Environmental  protection,  Pesticides 
and  pests. 


Dated:  August  28,  2002. 
Susan  Lewis, 

Acting  Director.  Special  Review  and 
Reregistration  Division,  Office  of  Pesticide 
Programs. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7373-3] 

Notice  of  Availability  of  National 
Management  Measures  to  Control 
Nonpoint  Source  Pollution  From  Urban 
Areas  and  Request  for  Comments 

AGENCY:  Enviroimiental  Protection 
Agency  (EPA). 

ACTION:  Notice  of  availability  and 
request  for  comment. 

SUMMARY:  EPA  is  requesting  comment 
on  draft  guidance  for  the  prevention  and 
control  of  urban  runoff.  This  technical 
guidance  was  written  to  provide 
technical  assistance  to  State  and  local 
elected  officials  and  agencies, 
landowners,  developers,  environmental 
and  conservation  groups,  and  watershed 
practitioners  on  the  best  available,  most 
economically  achievable  means  of 
reducing  nonpoint  source  pollution 
from  urban  sources.  The  guidance  is  not 
a  regulation  and  it  does  not  impose 
legally  binding  requirements  on  EPA, 
States,  Territories,  authorized  Tribes,  or 
the  public. 

The  guidance  is  organized  from  a 
watershed  perspective  and  was  written 
to  cover  all  phases  of  runoff 
management  from  planning  and 
development  to  program  evaluation. 
The  guidance  provides  up-to-date 
effectiveness  and  cost  information  on 
management  practices,  literature 


citations,  internet  links  to  additional 
information  and  case  studies  from 
across  the  coimtry.  Reviewers  should 
note  that  the  draft  technical  guidance  is 
consistent  with  the  Guidance  Specifying 
Management  Measures  for  Sources  of 
Nonpoint  Pollution  in  Coastal  Waters 
(EPA  840-B-92-002),  which  EPA 
published  in  January  1993  under  the 
authority  of  section  621 7(g)  of  the 
Coastal  Zone  Act  Reauthorization 
Amendments  of  1990  (CZARA).  The 
draft  document  does  not  supplant  or 
replace  the  1993  dociunent,  but 
provides  an  expanded  framework  for 
addressing  urban  runoff.  The  guidance 
was  written  to  apply  to  both  coastal  and 
inland  areas  and  contains  updated 
technical  information  that  has  become 
available  since  the  1993  guidance  was 
published.  The  guidance  is  not  intended 
to  be  used  as  a  basis  to  review  and 
approve  either  CZARA  section  6217  or 
Clean  Water  Act  section  319  State 
nonpoint  source  management  programs. 
However,  EPA  and  the  National  Oceanic 
and  Atmospheric  Administration 
(NOAA)  encourage  use  of  the  revised 
guidance  in  the  development  and 
revision  of  Tribal,  State  and  local 
programs  to  address  urban  runoff/storm 
water.  The  draft  guidance  revises 
several  of  the  management  measures 
published  in  1993  due  to  the  availability 
of  new  information  and  evolving 
management  approaches.  In  addition, 
four  new  management  measures  have 
been  added  to  provide  information  on 
developing  and  implementing  a 
comprehensive  runoff  management 
program." 

EPA  will  consider  comments  on  this 
draft  guidance  and  will  then  issue  final 
guidance. 

DATES:  Written  comments  should  be 
submitted  to  the  person  listed  below  by 
December  9,  2002. 


ADDRESSES:  Comments  should  be  sent  to 
Rod  Frederick,  Assessment  and 
Watershed  Protection  Division  (4503- 
T),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460.  Non-U.S. 
Postal  Service  comments  should  be  sent 
to  Rod  Frederick,  Assessment  and 
Watershed  Protection  Division,  U.S. 
Environmental  Protection  Agency,  EPA 
West  Room  741 7A,  1301  Constitution 
Ave.,  NW.,  Washington.  DC  20004. 
Faxed  comments  should  be  sent  to  Rod 
Frederick  at  (202)  566-1331.  Comments 
can  also  be  emailed  to 
frederick.rod@epa.gov. 

The  complete  text  of  the  draft 
guidance  is  available  on  EPA's  Internet 
site  on  the  Nonpoint  Source  Control 
Branch  homepage  at  http:// 
www.epa.gov/owow/nps.  Copies  of  the 
complete  draft  can  also  be  obtained  in 
elecb'onic  or  hard  copy  format  by 
request  from  Rod  Frederick  at  the  above 
address,  by  e-mail  at 
Frederick.Rod@epa.gov,  or  by  calling 
(202)  566-1197. 

FOR  FURTHER  INFORMATION  CONTACT:  Rod 
Frederick  at  (202)  566-1197  or  email: 
frederick.rod@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  1993,  under  the  authority  of  section 
6217(g)  of  the  CZARA,  EPA  issued 
Guidance  Specifying  Management 
Measures  for  Sources  of  Nonpoint 
Pollution  in  Coastal  Waters.  The  1993 
guidance  document  details  management 
ineasiires  appropriate  for  the  control  of 
five  categories  of  nonpoint  sources  of 
pollution  in  the  coastal  zone: 
agriadtiure,  forestry,  urban  areas, 
marinas  and  recreational  boating,  and 
hydromodification.  States  and 
Territories  were  required  to  adopt 
measiuBs  "in  conformity"  with  the 
coastal  management  measures  gmdance 
for  their  Coastal  Nonpoint  Pollution 
Control  Programs. 

State,  Territory,  and  Tribal  water 
quality  assessments  continue  to  identify 
nonpoint  source  pollution  as  a  major 
cause  of  degradation  in  surveyed  waters 
nationwide.  In  1987  Congress  enacted 
section  319  of  the  Clean  Water  Act  to 
establish  a  national  program  to  control 
nonpoint  sources  of  water  pollution. 
Under  section  319,  States,  Territories, 
and  Tribes  assess  the  nonpoint  source 
pollution  problems  within  the  State, 
Territory,  or  Tribal  lands;  identify  the 
sources  of  pollution;  and  implement 
management  programs  to  control  the 
pollution.  Section  319  also  authorizes 
EPA  to  award  grants  to  States, 
Territories,  and  Tribes  to  assist  them  in 
implementing  management  programs 


that  EPA  has  approved.  Program 
implementation  includes  nonregulatory 
and  regulatory  programs,  technical 
assistance,  financial  assistance, 
education,  training,  technology  transfer, 
and  demonstration  projects.  In  fiscal 
year  2002,  Congress  appropriated  and 
EPA  awarded  $237.5  million  for 
nonpoint  source  management  program 
grants.  EPA  has  awarded  a  total  of 
approximately  $1.5  billion  to  States, 
Territories,  and  Indian  Tribes  since 
1990.  The  1993  management  measures 
guidance,  developed  under  the 
authority  of  CZARA,  focused  on 
conditions  and  examples  of 
management  measure  implementation 
within  the  coastal  zone.  To  date, 
technical  guidance  on  the  best  available, 
economically  achievable  measures  for 
controlling  nonpoint  sources  with  a 
national  focus  has  not  been  released. 
The  draft  national  management 
measiUBS  guidance  for  urban  areas  is 
intended  to  partially  address  this  gap. 
Although  the  practices  detailed  in  the 
1993  coastal  guidance  apply  generally  to 
inland  areas,  EPA  has  recognized  the 
utility  of  developing  and  publishing 
technical  guidance  that  explicitly 
addresses  nonpoint  soiut:e  pollution  on 
a  nationwide  basis.  Moreover, 
additional  information  and  examples 
from  research  and  experience  with 
management  measure  implementation 
and  assessments  of  iirban  watersheds 
are  available  to  enrich  the  national 
guidance.  These  changes  have  helped  to 
prompt  the  revision  and  expansion  of 
the  urban  chapter  of  the  1993  guidance. 

n.  Scope  of  the  Draft  Urban  Nonpoint 
Source  Management  Measures 
Guidance — Sources  of  Nonpoint  Source 
Pollution  Addressed 

The  draft  Urban  Nonpoint  Source 
Management  Measures  Guidance  was 
written  to  provide  information  useful  in 
the  development,  implementation  and 
enhancement  of  new  and  existing  urban 
nmoff  management  programs.  The 
guidance  was  structured  to  reflect  the 
major  phases  and  elements  that  should 
generally  be  included  and  implemented 
in  an  effective  urban  runoff/storm  water 
program.  EPA  envisions  that  the 
guidance  will  serve  both  as  a  template 
for  the  development  of  new 
comprehensive  runoff/programs  and  as 
a  technical  reference  for  existing 
program  managers. 

The  guidance  contains  a  set  of  twelve 
management  measures  that  address 
various  aspects  of  program  development 
from  planning  and  assessment  to 
management  practice  selection  and 
eventually  program  monitoring  and 
evaluation.  Each  management  measure 
is  a  collection  of  management  actions  or 


program  elements  that  EPA  has 
determined  are  important  to  prevent 
and  reduce  urban  nonpoint  source 
pollution.  EPA  has  provided  a  list  of 
practices  that  can  be  used  to  implement 
the  objectives  of  each  management 
measure.  Both  nonstructural  and 
structiu^  management  practices  are 
included  in  the  guidance.  Examples  of 
nonstructural  practices  include 
planning  and  zoning,  minimizing/ 
limiting  impervious  surfeces,  source 
reduction  and  recycling,  runoff 
management  ordinances,  siting  to 
minimize  disturbance  of  natural 
drainage  systems,  and  operation  and 
maintenance  programs.  Examples  of 
structural  practices  include 
conventional  and  alternative  onsite 
wastewater  treatment  systems  such  as 
septic  tanks  followed  by  drain  fields  or 
recirculating  media  filters,  and  runoff 
controls  such  as  silt  fencing,  infiltration 
(e.g.,  berms  and  trenches),  low  impact 
bioretention  (e.g..  rain  gardens, 
vegetated  roofs,  vegetated  swales),  and 
detention  and  retention  (e.g.,  wet  and 
dry  ponds,  street  and  swale  storage,  and 
baffle  boxes). 

m.  Approach  Used  To  Develop 
Guidance 

The  draft  National  Urban  Nonpoint 
Source  Management  Measiues  Guidance 
is  based,  in  large  part,  on  the  1993 
coastal  guidance.  The  coastal  guidance 
was  developed  using  a  workgroup 
approach  to  draw  upon  technical 
expertise  within  other  Federal  agencies 
as  well  as  State  water  quality  and 
coastal  zone  management  agencies.  To 
revise  the  guidance,  EPA  conducted  a 
literature  review,  interviewed  technical 
experts  and  collected  and  evaluated 
new  information.  The  1993  text  has 
been  expanded  to  include  new  and 
updated  information  about  the  cost  and 
effectiveness  of  runoff  treatment 
practices;  examples  of  urban  nonpoint 
soiurce  projects  that  successfully 
implement  the  practices  outlined  in  the 
guidance;  methods  for  evaluating  the 
effectiveness  of  nonpoint  source  control 
programs;  and  descriptions  of  technical 
references  and  guidance  manuals  that 
are  useful  references  for  urban  runoff 
program  managers.  A  few  management 
measures  have  been  added  to  frame  the 
urban  measures  in  the  context  of  an 
overall  watershed  approach  to  control 
urban  sources  of  pollution. 

IV.  Request  for  Comments 

EPA  is  soliciting  comments  on  the 
draft  guidance.  Specific  issues  EPA 
seeks  comments  on  include:  examples 
of  effective  nmoff  control  strategies, 
programs,  rules  and  regulations  that 
illustrate  the  concepts  in  the  guidance; 
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information  pertaining  to  demonstrated 
water  quality  or  habitat  benefits  from 
the  implementation  of  the  approaches 
and  practices  described  in  the  draft 
guidance;  management  practice 
effectiveness  studies  and  data,  cost 
information  and  information  on 
operation  and  maintenance  practices. 

Dated:  August  29.  2002. 
G.  Tracy  Mehan  ID, 

Assistant  Administrator  for  Water. 

(FR  Doc.  02-22813  Filed  9-6-02;  8:45  ami 
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EQUAL  EMPLOYMENT  OPPORTUNITY 
COMMISSION 

Agency  Information  Collection 
ActivRles 

AGENCY:  Equal  Employment 
Opportunity  Commission. 
ACTION:  Notice  of  information 
collection-no  change:  Employer 
Information  Report  (EEO-1). 

SUMMARY:  In  accordance  with  section 
3506  (c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995,  the  Equal 
Employment  Opportunity  Commission 
(EEOC)  annoimces  that  it  intends  to 
submit  to  the  Office  of  Management  and 
Budget  (OMB)  a  request  for  a  one-year 
extension  of  the  existing  collection  as 
described  below. 

DATES:  Written  comments  on  this  notice 
must  be  submitted  on  or  before 
November  8,  2002. 
AODflESSES:  Comments  should  be 
submitted  to  Karen  Lee,  Policy  Analyst, 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street.  NW., 
Washington  DC  20503.  or  e-mail  at 
KFLEE@OMB.EOP.GOV.  Comments 
should  also  be  sent  to  Frances  M.  Hart, 
Executive  Officer,  Executive  Secretariat, 
Equal  Employment  Opportunity 
Commission.  10th  floor,  1801  L  Street, 
NW..  Washington.  DC  20507.  As  a 
convenience  to  commentators,  the 
Executive  Secretariat  will  accept 
comments  transmitted  by  facsimile 
("FAX")  machine.  The  telephone 
number  of  the  FAX  receiver  is  (202) 
663-4114.  (This  is  not  a  toll-free 
number.)  Only  comments  of  six  or  fewer 
pages  will  be  accepted  via  FAX 
transmittal.  This  limitation  is  necessary 
to  assure^access  to  the  equipment. 
Receipt  of  FAX  transmittals  will  not  be 
acknowledged,  except  that  the  sender 
may  request  confirmation  of  receipt  by 
calling  the  Executive  Secretariat  staff  at 
(202)  663-4070  (voice)  or  (202)  663- 
4074  (TDD) .  (These  are  not  toll-free 
telephone  numbers.)  Copies  of 


comments  submitted  by  the  public  will 
be  available  for  review  at  the 
Commission's  library,  Room  6502, 1801 
L  Street,  NW.,  Washington,  DC  20507 
between  the  hours  of  9:30  a.m.  and  5 
p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 

Joachim  Neckere,  Director,  Program 
Research  and  Surveys  Division,  1801  L 
Street.  NW..  Room  9222,  Washington, 
DC  20507;  (202)  663-4958  (voice)  or 
(202)  663-7063  (TDD). 
SUPPLEMENTARY  INFORMATION:  The 
Commission  solicits  public  comment  to 
enable  it  to: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
Commission's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  This  Information 
Collection 

Collection  Title:  Employer 
Information  Report  (EEO-1). 

OMB  Number:  OMB  Number  3046- 
0007. 

Frequency  of  Report:  Annual. 

Type  of  Respondent:  Private 
employers  with  100  or  more  employees 
and  certain  federal  government 
contractors  and  first-tier  subcontractors 
with  50  or  more  employees. 

Description  of  Affected  Public:  Private 
industry  employers  and  businesses, 
private  institutions,  organizations  and 
farms. 

Reporting  Hours:  402,700. 

Federal  Cost:  $1.3  million. 

Number  of  Forms:  1. 

Abstract:  Section  709(c)  of  the  Title 
VII  of  the  Civil  Rights  Act  of  1964,  as 
amended,  42  U.S.C.  2000e-8(c),  requires 
employers  to  make  and  keep  records 
relevant  to  a  determination  of  whether 
unlawful  employment  practices  have 
been  or  are  being  committed  and  to 
make  reports  therefrom  as  required  by 
the  EEOC.  Accordingly,  the  EEOC  has 
issued  regulations  set  forth  in  Title  29, 
Chapter  XTV.  Subpart  B,  §  1602.7. 


Employers  in  the  private  sector  with  100 
or  more  employees  and  some  federal 
contractors  with  50  or  more  employees 
have  been  required  to  submit  EEO-1 
reports  annually  since  1966.  The 
individual  reports  are  confidential. 

EEO-1  data  are  used  by  EEOC  to 
investigate  charges  to  employment 
discrimination  against  employers  in 
private  industry  and  to  provide 
information  on  the  employment  status 
of  minorities  and  women.  The  data  are 
shared  with  the  Office  of  Federal 
Contract  Compliance  Programs 
(OFCCP),  US  Department  of  Labor,  and 
several  other  federal  agencies.  Pursuant 
to  Section  709(d)  of  Title  VII  of  the  Qvil 
Rights  Act  of  1964,  as  amended,  EEO- 
1  data  are  also  shared  with  86  State  and 
Local  Fair  Employment  Practices 
Agencies  (FEPAs). 

Burden  Statement:  The  estimated 
number  of  respondents  included  in  the 
annual  EEO-1  reports  survey  is  45,000 
private  employers.  The  estimated 
nmnber  of  responses  per  respondent  is 
between  3  and  4  EEO-l  reports.  The 
annual  number  of  responses  is 
approximately  170,000  and  the  total 
annual  burden  is  402,700  bom's.  In 
order  to  help  reduce  survey  burden, 
respondents  are  encouraged  to  report 
data  on  such  electronic  media  as 
interactive  diskettes  or  magnetic  tapes. 

Dated:  September  3,  2002. 

For  the  Commission. 
Cari  M.  Dominguez. 
Chair. 

(FR  Doc.  02-22832  Filed  9-6-02;  8:45  am] 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  of  Public  Information 
Collection(s)  being  Submitted  to  OMB 
for  Review  and  Approval 

August  29,  2002. 

SUMMARY:  The  Federal  Communications 
Conmiissions,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  comment  on  the 
following  information  collection,  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  nmnber. 
Comments  are  requested  concerning  (a) 


whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
infortnation  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  9,  2002. 
If  you  anticipate  that  you  will  be 
submitting  conaments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to  Les 
Smith,  Federal  Communications 
Commission,  Room  1-A804,  445  12th 
Street,  SW.,  Washington,  DC  20554  or 
via  the  Internet  to  lesmithdfcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collections  contact  Les 
Smith  at  (202)  418-0217  or  via  the 
Internet  at  lesmitb@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  Number:  3060-0850. 

Title:  Quick-Form  Application  for 
Authorization  in  the  Ship,  Aircraft, 
Amateur,  Restricted  and  Commercial 
Operator,  and  General  Mobile  Radio 
Scrvicos 

Fonn  Number:  FCC  605. 

Type  of  Review:  Revision  to  an 
Existing  Collection. 

Respondents:  Individuals  or 
households;  Business  or  other  for-profit; 


Not-for-profit  institutions;  State,  Local 
or  Tribal  Govenunent. 

Number  of  Respondents:  175.000. 

Estimated  Time  Per  Response:  0.44 
hours. 

Frequency  of  Response:  On  occasion 
reporting  requirement;  third  party 
disclosure  requirement. 

Total  Aimual  Burden:  77,000  hours. 

Total  Respondent  Cost:  $2,537,500. 

Needs  and  Uses:  FCC  Form  605  is  a 
consolidated  application  form  for  Ship, 
Aircraft,  Amateur,  Restricted  and 
Commercial  Radio  Operators,  and 
General  Mobile  Radio  Services  that  is 
used  to  collect  licensing  data  for  the 
Universal  Licensing  System  (ULS).  The 
form  has  been  revised  to  add  a  Schedule 
G  for  applicants  that  require  exemption 
from  the  radio  provisions  of  ship  station 
requirements,  replacing  FCC  Form  820; 
to  create  a  new  operator  class  code  for 
the  Restricted  and  Commercial  Radio 
Operators;  to  eliminate  the  Taxpayer 
Identification  Nimiber  (TIN);  and  to 
clarify  various  general  instructions. 
Although  FCC  Form  605  collects  the 
Commercial  Operator  licensees'  date  of 
birth,  this  information  will  be  redacted 
from  public  view.  These  revisions  have, 
consequently,  increased  both  the 
number  of  applicants  (respondents)  who 
file  Form  605  and  the  estimated  total 
annual  hour  burden. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 

Secretary. 

|FR  Doc.  02-22786  Filed  9-6-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Coliactlon 
Activities:  Submission  for  OMB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  Uie  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  Assistance  to  Firefighter  Grant 
Program  "  Grant  Application 
Supplemental  Information. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0285. 

Abstract:  The  information  collected 
will  be  used  to  objectively  evaluate  each 
of  the  20,000  to  25,000  anticipated 
applications  to  determine  which  of  the 
proposed  projects  most  closely  address 
the  established  program  priorities  and 
which  applicants  have  the  greatest 
needs.  The  information  will  also  be 
used  to  determine  which  projects  offer 
the  highest  benefits  for  the  costs 
incurred  and  the  information  will  be 
used  to  ensure  the  FEMA's 
responsibilities,  mandated  in  the 
legislation,  are  fulfilled  accurately  and 
efficiently. 

Affected  Public:  Non-For-Profit 
Institutions  and  State.  Local  or  Tribal 
Government. 

Number  of  Respondents:  25.000. 

Estimated  Time  per  Respondent: 


Type  of  forms  or  collection 


SF-424  Application  Facesheets 

20-20  Budget  Non-Construction 

20-16  Summary  of  Assurances 

Grant  Application  Supplemental  Information 

General  Questions  for  all  Applicants 

Vehicle  Acquisition  

Firefightlng  Operations  and  Safety 

Emergency  Medical  Services  

Fire  Prevention  Programs  

Fire  Prevention  Programs  

Assistance  to  Firefighter  Grant  Program  Nar- 
rative. 

SE-LLL  Lobbying  Disclosure  

Payment  Document  SF-270  

Direct  Deposit  Forni  SF-1199a 

SF  20-10  Financial  Status  Report 

Final  Performance  Report  (as  required  by 
the  Articles  of  Agreement). 


Number  of  respondents 


20.000  to  25,000  . 
20,000  to  25,000  . 
20,000  to  25.000  . 
See  details  below 
20.000  to  25,000  . 
6,000  to  10.000  ... 
9,000  to  13.000  ... 

2.000  to  4.000  

2,000  to  4,000  

1,000  to  2,000  

20,000  to  25,000  . 

20,000  to  25,000  . 
6.000  to  12,000  ... 

6,000 

6,000 

6,000 


Hours  per  response 

Annual  burden  hours 



0  5                 

10,000  to  12,500. 

1  0    

20,000  to  25.000. 

0  5  

10.000  to  12,500. 

See  details  below  

1.0 

See  details  tielow. 
20.000  to  25,000. 

0  5  

3,000  to  5.000. 

0  5          

4,500  to  6.500. 

0  5 

1 ,000  to  6,500. 

05    

1 ,000  to  2,000. 

05     

500  to  1,000. 

2.0 

40,000  to  50,000. 

0  5           

4,000  to  5.000. 

0  5 

3,000  to  6,000. 

1  0              

6.000 

1.0 

6,000. 

0  5  

3,000. 

Estimated  Total  Annual  Burden 
Hours;  174,540. 


Frequency  of  Response:  Annually. 


Comments:  Interested  persons  are 
invited  to  submit  written  comments  on 
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the  proposed  information  collection  to 
the  Desk  Officer  for  the  Federal 
Emergency  Management  Agency,  Office 
of  Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Mm-iel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch. 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316.  Washington,  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
InformationCoIlection@fema.gov. 

Dated:  August  30,  2002. 
Reginald  Tru|illo, 

Branch  Chief.  Program  Services  and  Systems 
Branch.  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 

IFR  Doc.  02-22819  Filed  »-6-02;  8:45  am] 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnation  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

ACTION:  Notice  and  request  for 
comments. 

summary:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Title:  National  Flood  Insurance 
Program  Biennial  Report. 

Type  of  Infonnation  Collection: 
Revision  of  a  ciurently  approved 
collection. 

OMB  Number:  3067-0018. 

Abstract:  The  National  Flood 
Insurance  Program  Biennial  Report 
forms  provide  information  on  changes 
to  each  participating  community's  flood 
hazard  area,  which  may  include  new 
corporate  boundaries,  changes  in  flood 
hazard  areas,  new  floodplain 
management  measures,  and  changes  in 
the  rate  of  floodplain  development.  The 
information  is  also  used  to  evaluate  the 
effectiveness  of  a  community's 
floodplain  management  activities  by 
analyzing  the  number  of  variances  and 


floodplain  permits  granted  by  each 
community  against  other  infonnation  in 
the  Biennial  Report  and  the  FEMA 
Community  Information  System.  FEMA 
regional  offices  use  the  information  to 
provide  technical  assistance  to 
communities  implementing  a  floodplain 
management  program.  Information  from 
the  forms  will  be  input  in  FEMA's 
Mapping  Needs  Update  Support  System 
(MNUSS)  for  use  in  ranking  and 
prioritizing  one  community's  mapping 
needs  against  all  other  communities  in 
the  National  Flood  Insurance  Program  to 
determine  how  the  limited  flood  hazcU'd 
mapping  funds  will  be  allocated  for  map 
updates.  Communities  will  have  the 
option  of  responding  on-line  through  a 
FEMA  website  or  completing  the  paper 
forms  and  returning  them  via  the  mail 
system. 

Affected  Public:  State,  local  or  Tribal 
Government.  . 

Number  of  Respondents:  19,687 
communities  in  the  NFIP.  One-half  or 
9,844  commimities  may  submit  the 
Biennial  Report  on  cm  annual  basis. 

Estimated  Time  Per  Respondent  for 
the  Following  Forms: 

FEMA  Form  81-28,  Emergency  and 
Regular  Program  (Minimally 
Floodprone),  range  from  .5  hour-1.5 
hours  with  an  average  of  1  hour. 

FEMA  Form  81-29,  Regular  Program 
(With  Base  Flood  Elevations),  Range 
from  1  hour-2.5  hours,  with  an  average 
of  1.25  hours. 

FEMA  Form  81-29A,  Regular  Program 
(No  Special  Flood  H£izard  Areas 
Designated),  12  minutes. 

Estimated  Total  Annual  Burden 
Hours:  Annual  burden  ranges  from 
8,925-13,641  hours  with  an  average  of 
11,283  hours  per  year  (one-half  of  the 
biennial  bm-den  hours.). 

Frequency  of  Response:  Once  for  each 
form 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to  the 
Desk  Officer  for  the  Federal  Emergency 
Management  Agency,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 


20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347  or  e-mail  address: 
InformationCollections@fema.gov. 

Dated:  August  30,  2002. 

Reginald  Trujillo, 

Branch  Chief,  Program  Services  and  Systems 
Branch,  Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate. 

[PR  Doc.  02-22820  Filed  9-6-02;  8:45  am) 

BILUNG  CODE  6718-01-P 


FEDERAL  RESERVE  SYSTEM 

Ciiange  in  Banit  Control  Notices; 
Acquisition  of  Siiares  of  Bank  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  1817(j))  and 
§  225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices . 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  23,  2002. 

A.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1 .  Ralph  Mann  and  Hazel  E.  Mann, 
Union,  West  Virginia,  to  acquire 
additional  voting  shares  of  Union 
Bankshares,  Inc.,  Union,  West  Virginia, 
and  thereby  indirectly  acquire 
additional  voting  shares  of  The  Bank  of 
Monroe,  Union,  West  Virginia. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  Ramon  J.  Green,  Jacksonville, 
Illinois,  as  general  partner  of  Green 
Enterprises,  L.P.  Jacksonville,  Illinois,  as 
trustee  of  the  Ramon  J.  Green  Trust, 
Jacksonville,  Illinois,  and  co-trustee  of 
the  Beverly  J.  Green  Trust,  Jacksonville, 
Illinois;  and  Beverly  J.  Green, 
Jacksonville,  Illinois,  as  co-trustee  of  the 
Beverly  J.  Green  Trust,  to  retain  control 
and  increase  their  ownership  in  West 
Plains  Investors,  Inc.,  Pleasant  Plains, 
Illinois,  and  thereby  indirectly  retain 
control  and  increase  their  ownership  in 


Pleasant  Plains  State  Bank.  Pleasant 
Plains,  Illinois. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  3,  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-22775  Filed  9-6-02;  8:45  am] 

MLUNO  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  t)y,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225).  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 


includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throu^out  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Infonnation  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  3, 
2002. 

A.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Mississippi 
63166-2034: 

1.  Commerce  Holding  Corporation, 
Corinth,  Missotm;°to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of 
Commerce  National  Bank,  Corinth. 
Mississippi. 

2.  Kilmichael  Bancorp,  Inc., 
Kilmichael.  Mississippi;  to  become  a 
bank  holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Bank  of 
Kilmichael,  Kilmichael,  Mississippi. 

B.  Federal  Reserve  Bank  of  Kansas 
Qty  (Susan  Zubradt,  Assistcmt  Vice 
President)  925  Grand  Avenue,  Kansas 
City.  Missouri  64198-0001: 

1.  Healthcare  Bancorp,  Inc.,  Broken 
Arrow,  Oklahoma;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  Federal 
BankCentre,  Broken  Arrow,  Oklahoma. 


Board  of  Governors  of  the  Federal  Reserve 
System,  September  3,  2002. 
Robert  deV.  Frierran, 
Deputy  Secretary  of  the  Board. 
IFR  Doc  02-22774  Filed  9-6-02;  8:45  am] 

BILUNO  CODE  S210-01-8 


FEDERAL  TRADE  COMMISSION 

Granting  of  Request  for  Earty 
Termination  of  ttie  Waiting  Period 
Under  the  Premerger  Notification 
Rules 

Section  7 A  of  the  Clayton  Act,  15 
U.S.C.  18a.  as  added  by  Title  II  of  the 
Hart-Scott-Rodino  Antitrust 
Improvements  Act  of  1976,  requires 
persons  contemplating  certain  mergers 
or  acquisitions  to  give  the  Federal  Trade 
Conmiission  and  the  Assistant  Attorney 
General  advance  notice  and  to  wait 
designated  periods  before 
consunmiation  of  such  plans.  Section 
7A(b)(2)  of  the  Act  permits  the  agencies, 
in  individual  cases,  to  terminate  this 
waiting  period  prior  to  its  expiration 
and  requires  that  notice  of  this  action  be 
published  in  the  Federal  Register. 

The  following  transactions  were 
granted  early  termination  of  the  waiting 
period  provided  by  law  and  the 
premerger  notification  rules.  The  grants 
were  made  by  the  Federal  Trade 
Commission  and  the  Assistant  Attorney 
General  for  the  Antitrust  Division  of  the 
Department  of  Justice.  Neither  agency 
intends  to  take  any  action  with  respect 
to  these  proposed  acquisitions  during 
the  applicable  waiting  period. 


Trans  No. 


/Acquiring 


Acquired 


Entities 


Transactions  Grantsd  Early  Termination— 08/05/2002 


20021022 
20021031 


Kinross  Gold  Corporation 
Peltka  Herlln  ." 


EdK)  Bay  Mines  Ltd 
Partel<  Corporation  .. 


Echo  Bay  Mines  Ltd. 
Partek  Corporation 


Transactions  Granted  Earty  Termination— 08/08/2002 


20020960 
20021027 
20021035 
20021036 
20021045 


Bunge  Limited 

Varco  International,  Inc 

Joseph  E.  Wagner  

WPS  Resources  Corporation 
Wachovia  Corporation  


Italenergia  Spa 

ICO,  Inc 

John  L  Rust  &  Donna  G  Rust 

Caipine  Corporation  

Cameron  M.  Harris  


Cereol  S.A. 

ICO  Worldwide.  Inc. 

John  L.  Rust  Company. 

be  Pere  Energy,  L.L.C. 

Cameron  M.  Harris  &  Company. 


Transactions  Granted  Early  Termination— 08/12/2002 


20021003 
20021033 
20021047 
20021048 
20021051 


Koninklijke  BAM  NBM  N.V 

Newmont  Mining  Corporation  

FTI  Consulting,  Inc 

Long  Point  Capital  Fund,  LP  

KKR  European  Fund,  Limited  Partner- 
ship. 


Gmpo  Dragados  SA  

Kinross  Gold  Corporation  

PriceWatertiouseCoopers  LLP 

Okaw  Buildings,  Inc 

Siemens  AG 


Hollandsche  Beton  Groep  N.W. 
Kinross  Gold  Corporation. 
PriceWaterhouseCoopers  LLP. 
Okaw  Buiklings,  Inc. 
Demag  Cranes  and  Components  GmbH 

&  Co.  KG. 
Gottwakl  Port  Technology  GmbH  &  Co. 

KG. 
Mannesmann  Plastics  Machinery  AG. 
Power  Generation  Ceramics. 
Siemens  European  Networt<  Services. 
Siemens  Metering  GmbH  &  Co.  KG. 
Stabilus  GmbH. 
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Trans  No. 

Acquiring 

Acquired 

Entities 

20021053 

Stronach  Toist    

Joseph  A.  DeFrancis  

International  Multifoods  Corporation 

Mirant  Corporation  

Laurel  Racing  Association  Limited  part- 
nership. 

Pimlico  Racing  Association.  Inc. 

Multifoods  Distribution  Management, 
Inc. 

Mirant  Neenah,  LLC. 

20021055  

20021057 

Wellspring  Capital  Partners  II,  LP  

Alliant  Energy  Corporation  

Transactions  Granted  Early  Termination— 08/13/2002 


20021017 
20021025 

20021044 


Headwaters  Incorporated 

EG&G    Technical    Services    Holdings, 

LLC. 
Anixter  International  Inc  


Industrial  services  Group,  Inc 
URS  Corporation 


Pentacon,  inc 


Industrial  Sennces  Group,  Inc. 
URS  Corporation. 

JIT  Holdings,  Inc. 
Pentacon  Aerospace  Group,  Inc. 
Pentacon  Canada  Corporation. 
Pentacon  Delaware,  Inc. 
Pentacon  Europe  Limited. 
Pentacon  Industrial,  Inc.  ■ 
Pentacon  International  Sales,  Inc. 
Pentacon  Mexico  S.A.  de  C.V. 
Pentacon  Properties,  L.P. 
Pentacon  USA,  LP. 
Pentacon,  Inc. 


Transactions  Granted  Eariy  Termination — 08/14/2002 


20021023 


URS  Corporation 


EG&G    Technical    Sennces    Holdings, 
LLC. 


Carlyle-EG&G  Holdings  Corp. 
Lear  Siegler  Services,  Inc. 


Transactions  Granted  Eariy  Termination— 08/15/2002 


20021021 
20021030 


Symantec  Corporation 
Symantec  Corporation 


fliptech  Inc  

Recourse  Technologies,  Inc 


Riptech  Inc. 

Recourse  Technologies,  Inc. 


Transactions  Granted  Eariy  Termination— 08/16/2002 


20021043 


MidAmerican    Energy    Holdings    Com- 
pany. 


Dynegy,  Inc 


Northem  Natural  Gas  Company. 


Transactions  Granted  Earty  Termination — 08/19/2002 


20021007  

eBay  Inc  

PayPal,  Inc 

PayPal,  Inc. 

20021020  

Terex  Corporation  

Siemens  AG  

Demag  Mobile  Cranes  GmbH  &  Co. 

KA. 
Demag              Mobile              Cranes 

1 

Verwaltungsgesellschatt  mbH. 

20021040  

Temasek  Holdings  (Private)  Limited 

Friede  Goldman  Halter,  Inc  

Gulf  Coast  Fabrication,  Inc. 
Halter  Gulf  Repair,  Inc. 

Halter-Marine  Gulfport,  Inc. 

Halter  Marine  Pascagoula,  Inc. 

Halter  Marine  Services,  Inc. 

Halter  Marine,   Inc.,  a  Louisiana  cor- 

poration. 

Halter  Marine,  Inc.,  A  Nevada  corpora- 
tion. 
American  Port  Services,  Inc. 

20021066  

Macquarie  Global  Infrastructure  Fund  A 

Associated  British  Ports  Holdings  PLC  .. 

1 

Amports  Avcenters,  Inc. 

1 

ILG  Avcenter,  Inc. 

20021067  

Macquarie  Global  Infrastructure  Fund  B 

Associated  British  Ports  Holdings  PLC  .. 

American  Port  Sen/ices,  Inc. 
Amports  Avcenters,  Inc. 
ILG  Avcenter,  Inc. 

20021068  

Wescast  Industries,  Inc 

George  W.  Mathews,  Jr 

Georgia  Ductile  Foundaries,  LLC. 

20021071  

Mr.  Sumner  M.  Redstone  

Sesame  Workshop 

Noggin  LLC. 

20021076  

Delaware  Chamoion  Holdinas.  LLC  

Diageo  pic 

Burger  King  Corporation. 

Transactions  Granted  Eariy  Termination— 08/20/2002 


20021061  

Kao  Corporation  

Alan  Howard  Frieda  a/l(/a  John  Frieda 

Gaelle  International  LLC 

John  Frieda  Products. 

1 

John  Frieda  Professional  Hair  Care,  Inc. 

John  Frieda  Sart.. 

John  Frieda  International,  LLC. 

20021062  

Bium  Strategic  Partners  II,  LP  

PRG-Schultz  International,  Inc  

PRG-Schultz  International,  Inc. 
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20021049  . 

20021080  . 

20021083 
20021087 

20021088 
20021093 
20021095 


20021091 
20021092 
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Trans  No. 

Acquiring 

Acquired 

Entities 

J.  Joe  and  Mariene  M.  Ricketts 

Am^ritrade  Hoktina  Conxiration      

Ameritrade  Holding  Corporation 

20021077  

Transactions  Qrantad  Earty  Termination— 08/21/2002 


Terex  Corporation 


Robert  R.  Wilkerson 


Genie  Holdings,  Inc 


Transactions  Grant»d  Earty  Termination— 08/22/2002 


Dr.  Mtohael  W.  J.  Smurfit 


Smurfit-Stone  Container  Corporation  ....  |  Smurtit-Stone  Container  Corporation 


Transactions  Granted  Earty  Termination— 08/23/2002 


Riverdeep  Group  pte 

Dexia  S.A 

Bureau  Veritas  S.A  

Metalurigna  Gerdau,  S.A 

Questor  Partners  Bermuda,  L.P 


Alex  E.  Gores 

The  PMI  Group,  Inc 


Brodertxjnd  Properties,  LLC 
Brodertxjnd,  LLC  and  Fairbanks  Capital 

Holding  Corp 
U.S.  Latx>ritories  Inc. 
Co-Steel  Inc. 


U.S.  Laboratories  Inc  

Co-Steel  Inc  

Fiat  S.p.A  i  Fonderies  du  Poitou  Aluminum  S.A. 

i  Founderies  Aluminum  Cleon  S  A. 

Tekskl  Aluminum  Components  Inc 

Teksid  Aluminum  Fondry  Inc 

Tekskl  Aluminum  SpA. 

TekskJ  Aluminumn  Poland  S.p.Z.o.o. 

Teksid  do  Brasil  Aluminio  Ltda. 

Teksid  Frarx»  S.A. 

TeskkJ  Investment  Aluminum  B.V 


Transactions  Granted  Early  Termination— 08/27/2002 


Japan  Airiines  Company,  Ltd 
Japan  Air  System  Co.,  Ltd  .... 


Japan  Air  System  Co.,  Ltd  .... 
Japan  Airiines  Company,  Ltd 


Japan  Air  System  Co.,  Ltd. 
Japan  Airiines  Company,  Ltd 


FOR  FURTHER  INFORMATION  CONTACT: 

Sandra  M.  Peay  or  Renee  A.  Hallman, 
Contact  Representative,  Federal  Trade 
Commission  Premerger  Notification 
Office,  Bureau  of  Competition,  Room 
303,  Washington,  DC  20580,  (202)  326- 
3100. 
By  Direction  of  the  Commission. 

Donald  S.  Clark, 

Secretary. 

[FR  Doc.  02-22796  Filed  9-6-02;  8:45  am] 

BILUNG  CODE  CTSO-OI-M 


FEDERAL  TRADE  COMMISSION 
[File  No.  021  0040] 

Conoco  Inc.  and  Phillips  Petroleum 
Company;  Analysis  To  Aid  Public 
Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  consent  agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  imfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — ^that  would  settle  these 
allegations. 


DATES:  Comments  must  be  received  on 
or  before  October  2,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600- 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consentagreement@ftc.gov,  as 
prescribed  below. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Menna,  FTC,  Bureau  of 
Competition,  600  Pennsylvania  Avenue, 
NW..  Washington.  DC  20580,  (202)  326- 
2722. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  Section  6(f)  of  the  Federal  Trade 
Commission  Act,  38  Stat.  721, 15  U.3.C. 
46(f),  and  Section  2.34  of  the 
Commission's  Rules  of  Practice,  16  CFR 
2.34,  notice  is  hereby  given  that  the 
above-captioned  consent  agreement 
containing  a  consent  order  to  cease  and 
desist,  having  been  filed  with  an 
accepted,  subject  to  final  approval,  by 
the  Commission,  has  been  placed  on  the 
public  record  for  a  period  of  thirty  (30) 
days.  The  following  Analysis  to  Aid 
Public  Comment  describes  the  terms  of 
the  consent  agreement,  £uid  the 
allegations  in  the  complaint.  An 
electronic  copy  of  the  full  text  of  the 
consent  agreement  package  can  be 
obtained  fi-om  the  FTC  home  page  (for 
August  30,  2002),  on  the  World  Wide 
Web,  at  "http://www.ftc.gov/os/2002/ 


08/index.htm."  A  paper  copy  can  be 
obtained  from  the  FTC  Public  Reference 
Room.  Room  130-H,  600  Pennsylvania 
Avenue,  ^JW..  Washington,  DC  20580, 
either  in  person  or  by  calling  (202)  326- 
2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 
159-H,  600  Pennsylvania  Avenue.  NW., 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form 
(ASCII  format,  WordPerfect,  or 
Microsoft  Word)  as  part  of  or  as  an 
attachment  to  email  messages  directed 
to  the  following  e-mail  box: 
consentagreement@ftc.gov.  Such 
comments  will  be  considered  by  the 
Commission  and  will  be  available  for 
inspection  and  copying  at  its  principal 
office  in  accordance  with  section 
4.9(b)(6)(ii)  of  the  Commission's  Rules 
of  Practice,  16  CFR  4.9(b)(6)(ii). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

/.  Introduction 

The  Federal  Trade  Conunission 
("Commission"  or  "FTC")  has  issued  a 
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complaint  ("Complaint")  alleging  that 
the  proposed  merger  of  Phillips 
Petroleimi  Company  ("Phillips")  and 
Conoco  Inc.  ("Conoco")  (collectively 
"Respondents")  would  violate  section  7 
of  the  Clayton  Act.  15  U.S.C.  18,  and 
Section  5  of  the  Federal  Trade 
Commission  Act.  15  U.S.C.  45.  The 
Commission  and  Respondents  have 
entered  into  an  agreement  containing 
consent  orders  ("Agreement  Containing 
Consent  Orders")  pursuant  to  which 
Respondents  agree  to  be  bound  by  a 
proposed  consent  order  that  requires 
divestiture  of  certain  assets  and  certain 
other  relief  ("Proposed  Order")  and  a 
hold  separate  order  that  requires 
Respondents  to  hold  separate  and 
maintain  certain  assets  pending 
divestitxu«  ("Hold  Separate  Order"). 
The  Proposed  Order  remedies  the  likely 
anti-competitive  effects  arising  from 
Respondents'  proposed  merger,  as 
alleged  in  the  Complaint.  The  Order  to 
Hold  Separate  and  Maintain  Assets 
preserves  competition  pending 
divestiture. 

II.  Description  of  the  Parties  and  the 
Transaction 

Phillips,  headquartered  in 
Bartlesville.  Oklahoma,  is  an  integrated 
oil  company  engaged  in  the  worldwide 
exploration,  production,  and 
transportation  of  crude  oil  and  natural 
gas;  gathering  of  natural  gas; 
fractionation  of  raw  mix  into 
specification  products;  refining, 
marketing,  and  transportation  of 
petroleum  products;  and  production 
and  marketing  of  chemicals.  Phillips  is 
the  nation's  third  largest  refiner  and 
fourth  largest  gasoline  marketer,  with 
approximately  10  percent  of  the  United 
States  refining  capacity  and  9  percent  of 
gasoline  marketing.  In  2001,  Phillips 
had  revenues  of  $47.7  billion.  Phillips 
has  significant  terminal  facilities  that  it 
uses  to  distribute  gasoline  and  other 
petroleiun  products  to  its  customers. 
Phillips  owns  or  licenses  several 
gasoline  brands  under  which  gasoline  is 
sold  at  approximately  11.700  stations 
throughout  the  United  States.  Phillips 
owns  approximately  1,700  outlets  in  the 
Mid-Atlantic  and  Northeastern  areas  of 
the  United  States.  These  outlets 
currently  sell  gasoline  under  the  Exxon 
and  Mobil  brands.  Of  the  approximate 
10,000  other  outlets,  primarily  located 
outside  the  Mid-Atlantic  and 
Northeastern  United  States,  the  great 
majority  are  owned  and  operated  by 
independent  marketers  and  dealers. 
Phillips  also  owns  slightly  more  than  30 
percent  of  Duke  Energy  Field  Services, 
LLC  ("DEFS").  DEFS  is  a  significant 
gather  of  natural  gas  throughout  the 
United  States  and  has  interests  in  many 


fractionation  facilities  throughout  the 
United  States. 

Conoco,  headquartered  in  Houston, 
Texas,  is  a  fully  integrated  petroleum 
company  engaged  in  the  worldwide 
exploration,  production,  and 
transportation  of  crude  oil  and  natural 
gas;  gathering  of  natural  gas; 
fractionation  of  raw  mix  into 
specification  products;  and  refining, 
marketing,  and  transportation  of 
petroleum  products.  In  2001,  Conoco 
had  revenues  and  net  income  of  $39.5 
billion  and  $1.6  billion,  respectively. 
Conoco  has  approximately  3  percent  of 
refining  capacity  and  3  percent  of 
gasoline  sales  in  the  United  States, 
making  it  approximately  the  nation's 
eleventh  largest  refiner  and  ninth  largest 
gasoline  seller.  Conoco  owns  petroleiun 
product  terminals  throughout  the 
United  States.  Conoco  brand  gasoline  is 
sold  through  approximately  5,000 
stations  primarily  located  in  the 
Southeast,  Southwest,  Mid-continent, 
and  Rocky  Mountain  areas  of  the  United 
States.  The  great  majority  of  these 
stations  are  owned  and  operated  by 
independent  distributors  and  dealers. 

On  November  18,  2001,  Phillips  and 
Conoco  entered  into  an  agreement  to 
merge  the  two  firms  into  a  corporation 
to  be  known  as  ConocoPhillips.  the 
estimated  capital  value  of  which,  as  of 
the  date  of  the  agreement,  was 
approximately  $35  billion. 
ConocoPhillips  would  be  the  third- 
largest  integrated  U.S.  energy  company 
based  on  market  capitalization,  and  oil 
and  gas  reserves  and  production. 
Worldwide,  it  will  be  the  sixth-largest 
energy  company  based  on  hydrocarbon 
reserves  and  the  fifth-largest  global 
refiner. 

///.  The  Complaint 

The  Complaint  alleges  that  the 
proposed  merger  and  its  consummation 
would  violate  section  7  of  the  Clayton 
Act.  as  amended.  15  U.S.C.  18,  and 
section  5  of  the  Federal  Trade 
Commission  Act,  as  amended.  15  U.S.C. 
45.  The  Complaint  alleges  that  the 
merger  will  lessen  competition  in  each 
of  the  following  markets:  (1)  The  bulk 
supply  of  light  petroleum  products  (a) 
in  Eastern  Colorado  and  (b)  in  Northern 
Utah;  (2)  light  petroleiun  product 
terminaling  services  in  the  metropolitan 
statistical  areas  ("MSAs")  of  Spokane, 
Washington  and  Wichita,  Kansas;  (3)  the 
bulk  supply  of  propane  in  (a)  Southern 
Missouri,  (b)  the  St.  Louis  MSA,  and  (c) 
Southern  Illinois;  (4)  natural  gas 
gathering  in  more  than  50  sections  of 
the  Permian  Basin;  (5)  and  fractionation 
in  Mont  Belvieu,  Texas. 

Coimt  I  of  the  Proposed  Complaint 
concerns  the  bulk  supply  of  light 


petroleum  products  for  sale  in  Eastern 
Colorado.  Both  Phillips  and  Conoco 
compete  within  this  market.  The 
Complaint  alleges  that  the  merged  firm 
would  have  more  than  30  percent  of  the 
market,  which  will  be  highly 
concentrated  post-merger.  TTie 
Complaint  further  alleges  that  the 
proposed  merger  would  lead  to  higher 
prices  for  light  petroleum  products 
because  the  merged  firm,  in 
combination  with  other  similarly 
situated  firms,  could  profitably 
coordinate  to  raise  prices  and  reduce 
output  in  Eastern  Colorado.  Successful 
coordination  is  likely  because:  (1)  Prices 
for  bulk  supplies  are  transparent;  (2)  the 
merged  firm  and  its  similarly  situated 
competitors  have  the  ability  to 
inexpensively  divert  bulk  supplies  away 
fitim  Eastern  Colorado  to  other  markets; 
(3)  other  sources  of  bulk  supply  to 
Eastern  Colorado  are  already  largely  at 
capacity  (products  pipelines  and  local 
refineries)  or  suppliers  have  no 
economic  incentive  to  divert  light 
petroleum  products  from  more  lucrative 
areas  in  the  Rockies  to  Eastern  Colorado; 
and  (4)  cheating  on  the  coordination 
could  be  detected  and  punished  by 
coordinating  firms.  Furthermore,  there 
is  some  evidence  that  some  degree  of 
coordination  has  been  lifting  prices  in 
areas  of  the  Rockies  outside  of  Eastern 
Colorado. 

Count  n  of  the  Proposed  Complaint 
concerns  the  bulk  supply  of  light 
petroleum  products  for  sale  in  Northern 
Utah.  Phillips  competes  in  this  market 
through  its  ownership  of  a  refinery  in 
Salt  Lake  City,  and  Conoco  competes  in 
this  market  through  its  50  percent 
undivided  ownership  interest  in  Pioneer 
Pipeline,  the  c^y  pipeline  bringing 
bulk  supplies  of  light  petroleum 
products  into  Northern  Utah.  The 
Complaint  alleges  that  the  merged  firm 
would  own  or  control  about  24  percent 
of  the  refining  and  pipeline  capacity 
serving  Northern  Utah,  and  that 
Northern  Utah  will  be  highly 
concentrated  after  the  merger.  The 
Complaint  asserts  that  in  highly 
concentrated  markets,  increasing 
concentration  is  likely  to  facilitate  and 
more  completely  give  effect  to  tacit 
coordination.  Witih  respect  to  entry  into 
the  bulk  supply  market,  the  Complaint 
alleges  that  in  either  Eastern  Colorado  or 
Northern  Utah,  entry  is  difficult  and 
would  not  be  timely,  likely,  or  sufficient 
to  deter  or  counteract  anticompetitive 
effects  that  may  result  from  the  merger. 

Count  m  of  the  Proposed  Complaint 
concerns  terminaling  services  in  the 
Spokane,  Washington  MSA.  Petroleum 
terminals  are  facilities  that  provide 
temporary  storage  of  gasoline  and  other 
petroleum  products  received  bom  a 


pipeline,  and  then  redeliver  these 
products  from  the  terminal's  storage 
tanks  into  trucks  or  transport  trailers  for 
ultimate  delivery  to  retail  gasoline 
stations  or  other  buyers,  l^ere  are  no 
economic  substitutes  for  petroleum 
terminals.  The  Complaint  alleges  that 
Conoco  and  Phillips  are  two  of  the  only 
three  providers  of  terminal  services  in 
Spokane.  The  Complaint  further  alleges 
that  the  mei]ged  firm  would  be  able  to 
unilaterally,  or  in  concrat  with  others, 
raise  prices  of  terminaling  services  in 
Spokane.  Entry  into  the  terminaling  of 
light  petroleum  products  is  difficult  and 
would  not  be  timely,  likely,  or  sufficient 
'  to  deter  or  counteract  anticompetitive 
effects  that  may  result  from  the  merger. 
Count  IV  of  the  Proposed  Complamt 
concerns  terminaling  services  in  the 
Wichita,  Kansas  MSA.  There  are  five 
firms  currently  providing  terminaling 
services  in  the  Wichita  market.  Some  of 
these  competitors  are  unlikely  to 
restrain  a  price  increase  in  the  future. 
The  Complaint  charges  that  the 
terminaling  of  light  petroleum  products 
in  Wichita  is  hi^y  concentrated,  and 
would  become  significantly  more 
concentrated  as  a  result  of  the  merger. 
The  Complaint  alleges  that  the  merged 
firm  would  be  able  to  coordinate  or  raise 
prices  unilaterally  in  Wichita.  Entry  into 
the  terminaling  of  light  petroleum 
products  is  difficult  and  would  not  be 
timely,  likely,  or  sufficient  to  deter  or 
counteract  anticompetitive  effects  that 
may  result  from  the  merger. 

Count  V  of  the  Proposed  Complaint 
concerns  the  bulk  supply  of  propane  in 
Southern  Missouri.  I^pane  is  a 
versatile  fuel  used  by  residential, 
industrial  and  agricultural  consumers.  It 
is  produced  as  part  of  the  crude  refining 
process  or  extracted  fix)m  natural  gas. 
Bulk  supply  of  propane  is  the  provision 
of  large  quantities  of  propane  to  an  area 
for  distribution  by  wholesale 
distributors.  In  most  of  its  applications, 
propane  is  used  where  natural  gas  is  not 
available.  The  Complaint  charges  that 
Phillips  and  Conoco  are  two  of  four  bulk 
suppliers  of  propane  in  Southern 
Missouri.  There  is  reason  to  believe  that 
other  competitors  are  unlikely  to 
effectively  constrain  the  merged  firm's 
pricing.  In  Southern  Missouri,  the 
merged  firm  would  control  the  vast 
majority  of  the  propane  market.  The 
Complaint  alleges  that  the  merger  likely 
would  enable  ConocoPhillips  to 
unilaterally  raise  prices  (or  reduce 
output)  or  to  coordinate  with  other 
suppliers  in  the  bulk  supply  of  propane 
in  Southern  Missouri.  Entry  into  the 
bulk  supply  of  propane  is  difficult  and 
would  not  be  timely,  likely,  or  sufficient 
to  deter  or  counteract  anticompetitive 
effects  that  may  result  from  the  merger. 
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Counts  VI  and  Vn  of  the  Proposed 
Complaint  concern  the  bulk  supply  of 
propane  in  the  St.  Louis  MSA  and 
Southern  Illinois  areas,  respectively. 
There  are  four  bulk  suppliers  in  St. 
Louis  and  Southern  Illinois.  There  is 
reason  to  believe  that  other  competitors 
are  unlikely  to  effectively  constrain  the 
merged  firm's  pricing.  The  Complaint 
alleges  that  ConocoPhillips  could  raise 
prices  unilaterally  or  in  concert  with 
others.  The  Complaint  fiuther  alleges 
that  entry  into  the  bulk  supply  of 
propane  is  difficult  and  would  not  be 
timely,  likely,  or  sufficient  to  deter  or 
counteract  anticompetitive  effects  that 
may  result  from  the  merger. 

Count  Vin  of  the  Proposed  Complaint 
concerns  natural  gas  gathering  in  several 
areas  of  the  Permian  Basin.  The  Permian 
Basin  is  an  oil  and  gas  rich  area  of 
western  Texas  and  southeastern  New 
Mexico.  The  relevant  markets  are 
limited  to  many  small  areas  within 
Eddy,  Chavez  and  Lea  counties  in  New 
Mexico  and  Schleicher  County,  Texas. 
The  likely  production  rates  of  the 
natural  gas  fields  in  the  overlap  areas 
and  cost  of  building  gathering  lines  in 
the  Permian  Basin  limit  the  markets  to 
areas  with  a  radius  of  no  more  than 
three  miles.  Phillips  owns  about  30 
percent  of  DEFS.  Conoco  is  a  substantial 
competitor  in  providing  gathering 
services  in  the  Permian  Basin.  The 
Complaint  alleges  that  DEFS  and 
Conoco  are  the  only  competitors  in  the 
areas  identified  by  the  Commission.  The 
Complaint  alleges  that  after  the  merger, 
ConocoPhillips'  complete  or  partial 
ownership  of  the  only  two  gathering 
systems  would  likely  reduce 
competition.  The  Complaint  alleges  that 
there  are  substantial  costs  to  entering 
the  gathering  business  such  that  entry 
would  not  be  timely,  likely,  or  sufficient 
to  deter  or  counteract  anticompetitive 
effects  that  may  result  from  the  merger. 
Count  IX  of  the  Proposed  Complaint 
concerns  fractionation  of  raw  mix  into 
specification  products,  such  as  butane 
and  ethane.  The  Complaint  alleges  that 
there  is  no  alternative  to  fractionation 
services.  Many  pipelines  deliver  raw 
mix  and  transport  fractionated 
specification  products  from  Mont 
Belvieu.  Texas.  There  are  four 
fractionators  in  Mont  Belvieu.  Mont 
Belvieu  is  an  active  trading  hub  for  each 
specification  product.  DEFS  owrns  an 
interest  in  two  fractionators  and  Conoco 
has  an  interest  in  a  third  fractionator. 
The  Complaint  alleges  that  the 
combined  firm  would  have  access  to 
competitively  sensitive  information  of 
Mont  Belvieu  fractionators  accounting 
for  more  than  70  percent  of  the  market 
capacity  and  would  have  veto  rights 
over  significant  expansion  decisions. 


The  Complaint  further  alleges  the 
merger  would  reduce  competition  by 
allowing  fractionation  competitors  to 
share  information  and  exercise  veto 
rights  over  expansion  decisions.  The 
Complaint  charges  that  there  are 
substantial  entry  barriers  in 
fractionation  in  Mont  Belvieu  such  that 
entry  would  not  be  timely,  likely,  or 
sufficient  to  deter  or  counteract 
anticompetitive  effects  that  may  result 
from  the  merger. 

IV.  The  Proposed  Consent  Order 

The  Proposed  Order  is  designed  to 
remedy  the  alleged  anti-competitive 
effects  of  the  proposed  merger.  Under 
the  terms  of  the  Proposed  Otder.  the 
merged  firm  must:  (1)  Divest  the 
Phillips  refinery  located  at  Woods 
Cross,  Utah,  and  all  of  Phillips'  related 
marketing  assets  served  by  that  refinery; 
(2)  divest  Conoco's  Denver  refinery 
located  at  Commerce  City,  Colorado, 
and  all  of  Phillips'  marketing  assets  in 
Eastern  Colorado;  (3)  divest  Phillips 
light  petroleum  products  terminal  in 
Spokane.  Washington;  (4)  enter  into  a 
petroleum  products  throughput 
agreement  that  includes  an  option  to 
buy  a  50  percent  undivided  interest  in 
Phillips'  Wichita.  Kansas,  light 
petroleum  products  terminal;  (5)(a) 
divest  Phillips'  propane  terminal  assets 
in  Jefferson  City.  Missouri,  and  East  St. 
Louis.  Illinois;  and  (b)  provide  a  long- 
term  propane  supply  agreement;  (6) 
divest  certain  Conoco  natural  gas 
gathering  assets  in  New  Mexico  and 
Texas,  including  Conoco's  Maljamar 
processing  facility  and  enter  into  a  long- 
term  agreement  to  process  natural  gas 
gathered  in  Texas;  and  (7)  create 
firewalls  that  prevent  the  transfer  of 
competitively  sensitive  information 
among  Mont  Belvieu  fractionators. 

A.  Phillips  Woods  Cross  Assets 

Paragraph  11  of  the  Proposed  Order 
requires  the  divestiture  of  the  Phillips 
Woods  Cross  assets  to  restore 
competition  in  the  bulk  supply  of  light 
petroleum  products  in  Northern  Utah. 
The  assets  to  be  divested  include 
Phillips'  refinery  located  in  Woods 
Cross,  Utah,  and  substantially  all  of  the 
related  distribution,  marketing  and 
retail  operations.  This  includes  the 
refinery,  crude  oil  supply  pipeHnes, 
truck  loading  racks,  light  petroleum 
product  pipelines  and  storage  terminals 
used  in  the  operation  of  the  refinery. 
The  assets  to  be  divested  also  include 
all  gasoline  retail  stations  currently 
owned  by  Phillips  and  served  by  the 
Woods  Cross  refinery  and,  by 
assignment,  all  Phillips'  agreements 
with  marketers  served  by  the  Woods 
Cross  refinery.  Respondents  will  also  be 
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required  to  provide  to  the  buyer  of  the 
assets  Phillips  proprietary  (branded) 
and  non-proprietary  credit  card 
services,  Phillips  additive,  and  brand 
support  at  Phillips'  costs. 

The  Proposed  Order  will  require 
Respondents  to  grant  to  the  acquirer  an 
exclusive  10-year  royalty  free  license  to 
use  brands  currently  used  by  Phillips  in 
Utah,  Wyoming,  Montana  and  Idaho  to 
sell  gasoline,  kerosene,  diesel  fuel  and 
any  other  product  typically  sold  at  a 
gasoline  station  through  the  gasoline 
outlet  channel  of  distribution  and  a 
nonexclusive  10-year  royalty  free 
license  to  use  brands  currently  used  by 
Phillips  in  Utah,  Wyoming,  Montana 
and  Idaho  to  sell  those  products 
typically  sold  in  gasoline  stations  (e.g., 
motor  oil)  outside  of  the  gasoline  outlet 
channel  of  distribution. 

The  assets  must  be  divested  to  a  buyer 
receiving  prior  approval  from  the 
Commission  within  12  months  of  the 
date  Respondents  executed  the 
Agreement  Containing  Consent  Orders, 
and  Respondents  must  maintain  the 
viability  and  the  marketability  of  the 
assets  until  they  are  divested. 

B.  Colorado  Assets 

Paragraph  III  of  the  Proposed  Order 
requires  the  divestiture  of  refinery  and 
marketing  assets  to  restore  competition 
in  the  bulk  supply  of  light  petroleum 
products  in  Eastern  Colorado.  The  assets 
to  be  divested  include  Conoco's  refinery 
located  in  Commerce  City,  Colorado, 
and  all  of  the  related  distribution  assets, 
including  crude  oil  supply  pipelines, 
truck  loading  racks,  light  petroleimi 
product  pipelines  and  storage  terminals 
used  in  the  operation  of  the  refinery, 
and  pipelines  assets  ensiu-ing  the 
distribution  of  jet  fuel. 

The  assets  to  be  divested  also  include: 
(1)  All  gasoline  retail  stations  that  are 
currently  owned  by  Phillips  located  in 
Colorado  and,  by  assignment,  all 
Phillips'  agreements  with  marketers 
served  by  Phillips'  Eastern  Colorado 
bulk  supply  assets;  (2)  an  exclusive  10- 
year  roydty  free  license  to  use  brands 
currently  used  by  Phillips  in  Colorado 
to  sell  gasoline,  kerosene,  diesel  fuel 
and  any  other  product  typically  sold  at 
a  gasoline  station  through  the  gasoline 
outlet  chaimel  of  distribution;  (3)  a 
nonexclusive  10-year  royalty  free 
license  to  use  brands  currently  used  by 
Phillips  in  Colorado  to  sell  products 
typically  sold  at  gasoline  stations  (e.g., 
motor  oil)  through  channels  outside  of 
gasoline  outlets;  and  (4)  provision  of 
Phillips  proprietary  (branded)  and  non- 
proprietary credit  card  services,  Phillips 
additive,  and  brand  support  at  Phillips' 
costs. 


These  refinery  and  marketing  assets 
must  be  divested  to  a  buyer  receiving 
prior  approval  from  the  Commission 
within  12  months  of  the  date 
Respondents  executed  the  Agreement 
Containing  Consent  Orders,  and 
Respondents  must  maintain  the  viability 
and  the  marketability  of  the  assets  imtil 
they  are  divested. 

C.  Phillips'  Propane  Assets 

Paragraph  IV  of  the  Proposed  Order 
restores  competition  in  bulk  supplies  of 
propane  by  requiring  Respondents  to 
divest  the  Phillips  propane  business  and 
associated  assets  to  a  buyer  receiving 
prior  approval  of  the  Commission  by 
January  15,  2003.  Respondents  must 
divest  all  the  physical  assets  (storage, 
truck  racks,  pipelines  coimecting  the 
storage  tanks  to  common  carrier 
pipelines  and  truck  racks)  related  to 
Phillips'  propane  terminal  operations  in 
Jefferson  City,  Missouri,  and  East  St. 
Louis,  Illinois.  Phillips  must  also  assign 
all  propane  supply  agreements  between 
Phillips  and  its  customers  from  those 
terminals.  The  acquirer  will  have  the 
unqualified  ability  to  expand  the 
propane  terminal  assets.  The  Proposed 
Order  also  imposes  restriction  on 
Respondents  to  ensure  that  the  buyer  of 
the  propane  business  obtains 
nondiscriminatory  access  to  the  Blue 
and  Shocker  Lines.  With  access  to  the 
Blue  Line  and  Shocker  Line  common 
carrier  pipelines,  the  acquirer  will  be 
able  to  ship  propane  to  the  Jefferson 
City  or  East  St.  Louis  terminals  from  the 
propane  markets  in  Conway,  Kansas. 
Until  the  propane  assets  are  divested, 
Respondents  must  maintain  the  viability 
and  the  marketability  of  those  assets. 

Paragraph  IV.D  requires  Respondents 
to,  by  the  date  of  divesting  the  Propane 
Business,  enter  into  a  propane  supply 
contract  with  the  acquirer  of  the 
divested  propane  business.  The  contract 
must  give  the  acquirer  the  ability  to 
purchase  propane  at  a  price  equal  to  the 
price  at  Conway,  Kansas,  plus  the  Blue 
Line  and  Shocker  Line  tariffs  from 
Conway  to  the  applicable  terminal. 

Respondents  must  also  enter  into  a 
terminal  operating  agreement  with  the 
buyer  of  the  propane  business.  The 
agreement  must  provide  for  the 
maintenance,  upkeep,  repair,  security, 
and  operation  of  the  Jefferson  City, 
Missouri,  and  East  St.  Louis,  Illinois, 
terminals  at  Respondents'  actual  costs. 

In  the  event  that  Respondents  are 
unable  to  divest  the  propane  business 
by  January  15,  2003,  to  a  buyer  receiving 
prior  approval  of  the  Conunission  and 
in  a  manner  approved  by  the 
Commission,  Respondents  must  divest: 
(1)  A  50  percent  undivided  interest  in 
the  Blue  Line  between  Borger,  Texas, 


and  the  connection  to  the  Shocker  Line 
(near  Wichita,  Kansas);  (2)  the  Shocker 
Line;  (3)  Respondents'  entire  interest  in 
the  Blue  Line  from  the  coimection  with 
the  Shocker  Line  to  the  East  St.  Louis, 
Illinois  terminal;  (4)  the  East  St.  Louis 
terminal;  (5)  the  Jefferson  City,  Missouri 
terminal,  and  (5)  the  Ringer,  Kansas 
terminal. 

D.  Phillips'  Spokane  Terminal 

Paragraph  V  of  the  Proposed  Order 
requires  the  Respondents  to  divest  the 
Phillips  terminal  in  Spokane, 
Washington,  no  later  than  six  months 
after  the  date  Respondents  execute  the 
Agreement  Containing  Consent  Orders. 
The  acquirer  of  the  Phillips  Spokane 
Terminal  must  have  the  prior  approval 
of  the  Commission.  Until  Phillips 
Spokane  Terminal  is  effectively 
divested,  Respondents  will  be  required 
to  maintain  the  viability  and  the 
marketability  of  the  terminal.  The 
purpose  of  the  sale  of  Phillips  Spokane 
Terminal  is  to  maintain  the  existing 
level  oT  competition. 

E.  Phillips'  Wichita  Terminal 

Paragraph  VI  of  the  Proposed  Order 
requires  the  parties  to  enter  into  a  10- 
year  products  throughout  agreement 
with  Williams  Pipe  Line  Company,  LLC 
("Williams"),  or  another  firm,  receiving 
the  prior  approval  of  the  Commission, 
within  nine  months  of  Respondents' 
execution  of  the  Agreement  Containing 
Consent  Orders.  Williams  owns  and 
operates  conmion  carrier  refined 
products  pipelines  and  terminals 
serving,  among  others,  the  Mid- 
continent  areas  of  the  United  States.  The 
throughput  agreement  must  provide  for 
at  least  8,500  barrels  per  day  and  cannot 
specify  a  minimum  volume.  The 
agreement  must  also  provide  for  the 
acquisition  of  additive  and  information 
technology  services,  and  provide  an 
option  to  purchase  a  50  percent 
undivided  interest  in  Phillips  terminal 
assets  in  Wichita,  Kansas. 

F.  Natural  Gas  Gathering 

Paragraph  VII  of  the  Proposed  Order 
requires  the  Respondents  to  divest  all  of 
Conoco's  natural  gas  gathering, 
compression,  processing  and 
transportation  assets  within  specified 
areas  of  Chavez,  Lea  and  Eddy  Counties 
in  New  Mexico,  within  nine  months 
from  the  date  Respondents  execute  the 
Agreement  Containing  Consent  Orders. 
These  assets  include  Conoco's  Maljamar 
Processing  Plant,  and  all  necessary 
agreements  or  contracts  related  to  the 
operation  of  that  plant.  The  Commission 
must  give  its  prior  approval  before  any 
acquirer  may  purchase  these  assets. 
Until  these  assets  are  sold,  they  will  be 


placed  into  an  Order  to  Hold  Separate 
and  Maintain  Assets. 

Paragraph  VIII  of  the  Proposed  Order 
requires  the  Respondents  to  divest  all  of 
Conoco's  assets  related  to  the  gathering, 
compression,  transportation  or  sale  of 
natural  gas  within  Schleicher  County, 
Texas,  within  nine  months  from  the 
date  Respondents  execute  the 
Agreement  Containing  Consent  Orders. 
This  includes  all  gathering  pipelines 
and  any  related  contracts  or  agreements. 
The  Commission  must  give  its  prior 
approval  before  any  acquirer  may 
purchase  these  assets.  Until  these  assets 
are  sold,  they  will  be  placed  into  an 
Order  to  Hold  Separate  and  Maintain 
Assets.  In  addition,  Respondents  must 
enter  into  a  processing  agreement  with 
the  buyer  of  the  divested  assets.  The 
processing  agreement  must  allow  the 
buyer  to  process  at  least  the  same 
volume  of  natural  gas  that  is  currently 
gathered  on  the  system  at  Conoco's  cost. 
This  cost  includes  all  direct  costs, 
including  raw  materials,  labor,  utilities 
and  third-party  contract  services 
actually  used  to  provide  services  to  the 
acquirer  of  the  gathering  assets.  In 
addition,  cost  may  include  the  pro  rata 
share  of  the  cost  of  the  capital  employed 
in  the  processing  plant  and  indirect 
costs  related  to  operating  the  processing 
plant,  including  taxes,  depreciation, 
overhead  and  third-party  contracts. 

G.  Fractionation 

Paragraph  DC  of  the  Proposed  Order 
contains  fovu-  ensiiring  that  Respondents 
cannot  transfer  competitively  sensitive 
information  among  fractionators  or 
exercise  voting  rights  to  thwart 
expansion.  First,  beginning  at  the  date 
of  execution  of  the  Agreement 
Containing  Consent  Orders,  the 
Proposed  Order  prohibits  Respondents 
from  sharing  competitively  sensitive 
fractionation  information  with  DEFS. 
Duke  (owner  of  approximately  70 
percent  of  DEFS),  or  any  DEFS  Board 
Member.  Second,  Respondents  may  not 
receive  from  Duke,  DEFS,  or  any  DEFS 
Board  Member  any  competitively 
sensitive  fractionation  information  of 
DEFS.  Third,  ConocoPhillips  DEFS 
Board  Members  may  not  participate  in 
any  discussions  widi  DEFS  or  Duke 
relating  to  the  three  fracitonators  in 
which  Respondents  and  DEFS  own  an 
interest.  Fourth,  ConocoPhillips  DEFS 
Board  Members  may  not  participate  in 
any  vote  of  the  DEFS  board,  unless  such 
a  vote  is  necessary  and,  if  such  a  vote 
is  necessary,  then  the  ConocoPhillips 
DEFS  Board  Members  must  vote  is  the 
same  way  as  the  majority  of  the  Duke 
DEFS  Board  Members. 


H.  Other  Terms 

Paragraph  X  sets  the  guidelines  for  the 
appointment  and  powers  of  a 
Divestiture  Trustee  should  the 
Respondents  fail  to  complete  one  or 
more  of  the  divestitiu^s  discussed 
above.  Paragraph  XI  requires  the 
Respondents  to  provide  the  Commission 
with  a  report  of  compliance  with  the 
Proposed  Order  every  sixty  days  imtil 
the  divestitures  are  completed. 
Paragraph  XII  provides  for  notification 
to  the  Commission  in  the  even  of  any 
changes  in  the  Respondents.  Paragraph 
Xin  requires  the  Respondents  to  provide 
the  Commission  with  access  to  their 
facilities  and  employees  for  the 
purposes  of  determining  or  securing 
compliance  with  the  Proposed  Order. 
Paragraph  XIV  provides,  among  other 
things,  that  if  a  State  fails  to  approve 
any  of  the  divestitures  contemplated  in 
the  Proposed  Order,  then  the  period  of 
time  required  imder  the  Proposed  Older 
for  such  divestiture  will  be  extended  for 
ninety  days.  Finally,  Paragraph  XV 
provides  that  the  Proposed  Order  will 
terminate  ten  years  after  the  date  the 
Order  becomes  final. 

V.  Gasoline  Retail  and  Marketing  Assets 

In  this  instance,  the  Conunission  is 
not  seeking  gasoline  marketing  relief 
outside  the  btilk  supply  areas  discussed 
above  (Eastern  Colorado  and  Northern 
Utah).  After  a  thorough  investigation, 
the  Commission  concluded  that  the 
proposed  merger  of  Phillips  and  Conoco 
is  not  likely  to  have  any  anticompetitive 
effect  on  gasoline  marketing  the  Mid- 
continent,  Southeastern,  or 
Southwestern  United  States.  The 
Conmiission  considered  several  factors 
in  reaching  its  decision  not  to  seek  relief 
in  those  areas.  First,  Phillips  and 
Conoco  owm  and/or  operate  few  retail 
outlets.  With  the  exception  of  a  small 
number  of  cities,  Phillips  and  Conoco 
gasoline  distribution  relies  significantly 
on  independent  gasoline  marketers. 
Further,  Conoco  and  Phillips,  unlike  the 
other  major  refiners,  have  not  imposed 
significant  costs  of  switching  brands  or 
de-branding  on  the  predominant  share 
of  their  marketers.  Neither  Phillips  nor 
Conoco  engage  in  redlining  or  zone 
pricing  in  areas  investigated  in  this 
merger.  Thus,  the  degree  of  vertical 
control  over  jobbers  by  Conoco  and 
Phillips  in  these  regions  is  significantly 
less  than  that  exercised  by  other  refiners 
in  other  parts  of  the  coxmtry.  Further, 
the  Commission  has  found  significant 
growth  of  low-priced  gasoline  retailing 
by  supermarkets,  club  stores  and  mass 
merchandisers.  The  entry  of  these 
gasoline  distribution  competitors  likely 
will  prevent  the  merging  firm  from 


raising  prices  in  the  Mid-continent, 
Southeast  and  Southwest.  In  addition, 
entry  by  these  low-priced  competitors 
has  induced  jobbers  to  switch  branch 
and  de-brand.  Entry  and  growth  by  low- 
priced  formats  are  likely  to  continue  in 
these  areas,  in  part,  because  of  a 
plentiful  supply  of  gasoline  and  diesel 
fuel.  Areas  imder  investigation  in  this 
merger  have  common  carrier  pipelines 
and  terminals  delivering  and  storing 
gasoline  to  both  branded  and  unbranded 
jobbers.  For  these  and  other  reasons,  the 
Commission  does  not  have  reason  to 
believe  that  the  merger  of  Conoco  and 
Phillips  would  lessen  competition 
substantially  in  the  Mid-continent, 
Southeast  and  Southwest. 


VI.  Opportunity  for  Public  Comment 

The  Proposed  Order  has  been  placed 
on  the  public  record  for  thirty  days  for 
receipt  of  comments  by  interested 
persons.  Comments  received  during  this 
period  will  become  part  of  the  public 
record.  After  thirty  days,  the 
Commission  will  again  review  the 
Proposed  Order  and  the  comments 
received  and  will  decide  whether  it 
should  withdraw  frt)m  the  Proposed 
Order  or  make  it  final.  By  accepting  the 
Proposed  Order  subject  to  final 
approval,  the  Commission  anticipates 
that  the  competitive  problems  alleged  in 
the  complaint  will  be  resolved.  The 
purpose  of  this  analysis  is  to  invite 
public  comment  on  the  Proposed  Order, 
including  the  proposed  divestitures,  to 
aid  the  Commission  in  its  determination 
of  whether  to  make  the  Proposed  Order 
final.  This  analysis  is  not  intended  to 
constitute  an  official  interpretation  of 
the  Proposed  Order,  nor  is  it  intended 
to  modify  the  terms  of  the  Proposed 
Order  in  any  way. 
By  direction  of  the  Commission. 
Donald  S.  Qark. 
Secretary. 
IFR  Doc.  02-22795  Filed  9-6-02:  8:45  am) 

MAJNG  CODE  67SO-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  Of  the  Secretary 

Rndlnga  of  Scientific  MIscorKluct 

agency:  Office  of  the  Secretary,  HHS. 
ACnoW:  Notice. 

summary:  Notice  is  hereby  given  that 
the  Office  of  Research  Integrity  (ORI) 
and  the  Assistant  Secretary  for  Health 
have  taken  final  action  in  the  following 

case: 

Zhenhai  Yao.  M.D.,  Ph.D..  The 
University  of  North  Carolina  at  Chapel 


57240 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Notices 


57241 


57240 


Federal  Register / Vol.  67,  No.  174 /Monday,  September  9,  2002 /Notices 


Hill:  On  August  20,  2002,  the  U.S. 
Public  Health  Service  (PHS)  entered 
into  a  Voluntary  Exclusion  Agreement 
with  The  University  of  North  Carolina  at 
Chapel  Hill  (UNC]  and  Zhenhai  Yao, 
M.D.,  Ph.D.,  an  Associate  Professor  of 
Anesthesiology,  School  of  Medicine  at 
UNC.  Based  on  the  UNC  Report,  the 
respondent's  admissions,  and  additional 
analysis  conducted  by  ORI  in  its 
oversight  review,  PHS  found  that  Dr. 
Yao  engaged  in  scientific  misconduct  in 
research  funded  by  the  National  Heart, 
Lung,  and  Blood  histitute  (NHLBI). 
National  Institutes  of  Health  (NTH). 

Specifically,  PHS  and  UNC  found  that 
Dr.  Yao: 

(1)  Falsified  two  flourescent 
micrographs  for  figures  presented  in 
three  NIH  grant  applications: 

A.  Figure  5,  p.  28,  in  a  funded  grant 
application  in  1  ROl  HL067416-01, 
"Mechanism  of  Preconditioning  and 
Cardiac  Apoptosis,"  submitted  to  NIH 
on  May  31,  2000; 

B.  Figure  6,  p.  33,  in  a  funded  grant 
application  in  1  ROl  HL68250-01,  "Free 
Radicals,  PKC6  Signal  Acetylcholine 
Preconditioning,"  submitted  to  NIH  on 
September  9,  2000;  and 

C.  Figure  7,  p.  25,  in  an  unfunded 
grant  application  in  1  ROl  HL66230- 
01  Al,  "Nitric  Oxide  and  Opioid 
Preconditioning,"  Submitted  to  NIH  on 
July  2.  2001. 

Dr.  Yao  falsely  claimed  that  two 
fluorescent  micrographs  in  the  figure 
represented  neonatal  rat  cells 
transfected  with  an  adenovirus-derived 
vector,  when  the  cells  actually  were 
chick  cells  transfected  with  a 
cytomegalovirus-based  vector,  which  he 
had  taken  from  another  scientist  at  the 
University  of  Chicago. 

(2)  Falsified  the  same  two 
fluorescence  micrographs  of  CMV- 
transfected  chick  cells  described  in 
Issue  1,  above,  by  misrepresenting  their 
description  as  embryonic  chick  cells 
transfected  with  pcDNA,  with  and 
without  green  fluorescent  protein,  for 
Figure  13  on  p.  30  in  an  unfunded  NIH 
grant  application,  1  ROl  HL66230-01, 
"Molecular  Mechanisms  of  Opioids  in 
Myocardial  Ischemia,"  submitted 
January  21,2000. 

(3)  Falsified  a  flow  cytometry 
histogram  in  Figure  IB  on  p.  22  of  NIH 
application  ROl  HL66230-01A1,  by 
claiming  the  histogram  represented 
results  with  rat  myocardiocyte  cultures 
treated  with  an  opiate  antagonist 
(staurosporine). 

However,  this  histogram  had  been 
published  by  Liu,  H.,  McPherson,  B.C., 
&  Yao,  Z.  "Preconditioning  Attentuates 
Apoptosis  and  Necrosis:  Role  of  Protein 
Kinase  Ce  and  -8  Isoforms."  Am.  /. 
Physiology  Heart  Circ  Physiol. 


281:H404-H410,  2001,  as  Figure  If 
showing  the  result  from  embryonic 
chick  cells  treated  for  12  hours  with 
deoxy-glucose  in  the  absence  of  oxygen 
(simulated  ischemia). 

(4)  Falsified  claims  about  research 
results  in  NIH  grant  application  ROl 
HL66230-01A1,  by  claiming  that  data  in 
Figure  3  on  p.  23  represented 
experiments  on  cultures  of  neonatal  rat 
cardiomyocytes  as  an  in  vitro  model  of 
hypoxia-reoxygenation,  shown  as  data 
from  four  separate  experiments 
measuring  apoptosis  by  different  means. 

The  data  in  the  four  separate 
experiments  portrayed  in  Figure  3  are 
identical  to  Figure  1,  p.  2009,  in  the 
publication  by  Liu,  H.,  Zhang,  H.Y., 
McPherson,  B.C.,  Baman,  T.,  Roth,  S., 
Shao,  Z.,  Zhu,  X.,  &  Yao,  Z.  "Role  of 
Opioid  5i  Receptors,  Mitochondrial 
Katp  Channels,  and  Protein  Kinase  C 
diuing  Cardiocyte  Apoptosis.  /.  Mol. 
Cell.  Cardio.  33:2001-2014,  2001,  which 
were  reported  as  the  results  from 
experiments  on  cultures  of  embryonic 
chick  cardiocytes. 

(5)  Falsified  the  micrographs  in 
panels  a  and  d.  Figure  1,  p.  2009,  in  the 
publication  by  Liu,  H.  et  al.,  J.  Mol.  Cell. 
Cardiol.  33:2001-2014,  2001,  by 
claiming  they  represented  TUNEL  data 
showing  normal  media  and  opioid 
antagonist  (BTNX)-treated  cultures  of 
chick  cardiocytes,  respectively. 

The  same  micrographs  had  been 
reported  by  Liu,  H.  et  al..  Am.  J. 
Physiology  Heart  Circ  Physiol. 
281:H404-H410,  2001,  in  Figure  1 
(panels  a  and  e)  and  in  Figure  2  (panels 
a  and  b),  as  representing  cardiocyte 
cultures  exposed  for  24  hours  to  deoxy- 
glucose  and  no  oxygen  (simulated 
ischemia). 

(6)  Falsified  the  physiological  effects 
of  gene  transduction  into  hearts,  by 
copying  and  re-using  the  same  pressure 
tracing  for  untreated  rats  as  he  did  for 
rats  purportedly  treated  by  intracardial 
injection  with  adenovirus  (AdEGFP)  in: 

A.  Figure  11.  p.  26,  in  unfunded  NIH 
grant  application  ROl  HL66230-01A1; 

B.  Figure  9,  p.  30,  in  funded  NIH  grant 
application  ROl  HL67416-01; 

C.  Figure  9,  p.  34,  in  funded  NIH  grant 
application  ROl  HL68250-01;  and 

D.  Figure  8,  p.  30,  in  funded  NIH 
grant  application  1  K08  HL03881-01. 

(7)  Falsified  data  in  panels  c  and  d  in 
Figure  13,  p.  26,  in  NIH  grant 
application  ROl  HL66230-01A1.  Dr. 
Yao  claimed  that  panel  c  represented  a 
TUNEL  assay  on  histological  sections  of 
myocardium  from  a  rat  transfected  with 
Ad.Pgal  and  subjected  to  ischemia- 
reperfusion  and  that  panel  d 
represented  a  tissue  section  from  a  rat 
transfected  with  Ad.PKC5-FL. 


Panel  c  is  a  horizontally  compressed 
copy  of  panel  b,  purported  to  be  a  non- 
transfected  rat  subjected  to  ischemia- 
reperfusion,  and  panel  d  is  a 
horizontally  expanded  version  of  panel 
a,  purported  to  be  a  sham-operated,  non- 
transfected  control. 

(8)  Falsified  the  claims  about  the 
micrograph  of  ischemic  data  ("-panel  b" 
in  issue  7,  above)  reported  as: 

A.  Figure  11,  p.  31,  in  ROl  HL67416- 
01  (submitted  May  31,  2000);  and 

B.  Figure  12,  p.  35,  in  ROl  HL68250- 
01  (submitted  September  29,  2000). 

In  both  examples,  the  figures,  which 
are  identical,  consist  of  two  panels 
purported  to  be  TUNEL  data  showing 
sham  operated  controls  (panel  a)  and 
the  effect  of  transient  ischemia  for  30 
minutes  (panel  b).  However,  these  data 
are  identical  to  Figure  10,  p.  32,  in  NIH 
application  K08  HL03881-01,  reported  a 
control  and  the  effect  of  nontransient 
ischemia,  i.e.,  20  hours  of  ischemia 
followed  by  24  hours  of  reperfusion. 

(9)  Falsified  data  in  Figiue  14  on  p.  27 
in  NIH  grant  application  ROl  HL66230- 
01  Al,  as  representing  a  gel 
electrophoresis  data  fix)m  an  in  vivo 
experiment  on  rat  myocardial  ischemia. 

However,  the  same  data  was 
represented  as  Figiue  3,  p.  23,  of  the 
application  (and  also  as  in  Figure  1,  /. 
Cell.  Mol.  Cardiol.  33:2007-2014.  2001), 
as  results  from  a  study  of  embryonic 
chick  heart  cell  cultures  for  the  effect  of 
preconditioning  on  opioid  receptors. 
Fxuthermore,  Dr.  Yao  falsified  the  stated 
size  of  the  fragments  in  the  DNA  marker 
ladder  by  altering  the  position  of  the 
molecular  weight  markers  in  Figure  14. 

(10)  Falsified  Figure  3,  p.  27,  in  1  ROl 
HL67416-01,  a  DNA-laddering  gel 
electrophoresis  experiment,  showing 
that  apoptosis  in  cardiocyte  cultures  is 
significantly  increased  by  staurosporin 
and  by  12  hours  of  simulated  ischemia. 

The  same  data  was  shown  in  Figure 
1,  p.  26,  in  application  HL03881-07 
showing  that  apoptosis  is  significantly 
increased  by  10  nM  NE  and  by  15  nM 
TNF-a. 

The  research  misconduct  was 
significant  because  Dr.  Yao's  research 
involved  the  fundamental  mechanisms 
for  cardiac  cell  injiuy  and  pathogenesis 
after  a  heart  attack.  The  falsified  data 
were  significant  to  reviewers'  opinions 
on  funding  because  they  were  advanced 
as  preliminary  results  showing 
successful  new  experiments  extending 
his  experimental  model  to  adult  rat 
hearts. 

Dr.  Yao  has  entered  into  a  Voluntary 
Exclusion  Agreement  in  which  he  has 
volimtarily  agreed: 

(1)  To  exclude  himself  from  any 
contracting  or  subcontracting  with  any 
agency  of  the  United  States  Government 
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and  from  eligibility  for,  or  involvement 
in,  nonprocurement  transactions  (e.g., 
grants  and  cooperative  agreements)  of 
the  United  States  Government  as 
defined  in  45  CFR  part  76  (Debarment 
Regulations)  for  a  period  of  five  (5) 
years,  beginning  on  August  20,  2002; 

(2)  to  exclude  himself  from  serving  in 
any  advisory  capacity  to  PHS,  including 
but  not  limited  to  service  on  any  PHS 
advisory  committee,  board,  and/or  peer 
review  committee,  or  as  a  consultant  for 
a  period  of  five  (5)  years,  beginning  on 
August  20,  2002;  and 

(3)  to  submit  a  letter  to  the  Journal  of 
Molecular  and  Cellular  Cardiology 
requesting  retraction  of  Figure  1  in  the 
article  by  Hui  Liu,  et  al.,  J.  Mol.  Cell- 
Cardiol.  33:2001-2014,  2001,  within  30 
days  of  notification  of  this  action.  This 
requirement  will  be  noted  on  the 
ALERT  System  until  Dr.  Yao  sends  a 
copy  of  the  retraction  letter  to  ORI. 
FOR  FURTHER  INFORMATION  CONTACT: 
Director,  Division  of  Investigative 
Oversight,  Office  of  Research  Integrity, 
5515  Secimty  Lane,  Suite  700, 
Rockville,  MD  20852,  (301)  443-5330. 

Chris  B.  Pascal, 

Director,  Office  of  Research  Integrity. 

[FR  Doc.  02-22794  Filed  9-6-02;  8:45  am] 

BMUNQ  CODE  41S0-31-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centms  for  Medicare  and  Medicaid 
Services 

[Document  identifier  CMS-R-70] 

Agency  Information  Collection 
Activities:  Propossd  Collection; 
Comment  Request 

agency:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA)),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  biuden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  fimctions; 
(2)  the  acciuacy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 


be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection;  Title  of 
Information  Collection:  Information 
Collection  Requirements  in  HSQ-110, 
Acquisition,  Firotection  and  Disclosure 
of  Peer  Review  Organization 
Information  and  Supporting  Regulations 
in  42  CFR,  Sections  476.104,  476.105, 
417.116,  and  476.134.;  Form  No.:  CMS- 
R-70  (OMB#  0938-0426);  Use:  The  Peer 
Review  Improvement  Act  of  1982 
authorizes  PROs  to  acquire  information 
necessary  to  fulfill  their  duties  and 
functions  and  places  limits  on 
disclosure  of  the  information.  These 
requirements  are  on  the  PRO  to  provide 
notices  to  the  affected  parties  when 
disclosing  information  about  them. 
These  requirements  serve  to  protect  the 
rights  of  the  affected  parties.;  Frequency: 
Reporting  on  occasion;  Affected  Public: 
Business  or  other  for-profit.  Individuals 
or  households.  Not-for-profit 
institutions.;  Number  of  Respondents: 
362;  Total  Annual  Responses:  3729; 
Total  Annual  Hours:  60,919 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS's  Web  site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  your  address,  phone  nimiber, 
0MB  number,  and  CMS  docimient 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  60  days  of  this  notice  directly  to 
the  CMS  Paperwork  Clearance  Officer 
designated  at  the  following  address: 
CMS,  Office  of  Strategic  Operations  and 
Regulatory  Affairs,  Division  of 
Regulations  Development  and 
Issuances,  Attention:  Melissa  Musotto, 
Room  N2-14-26,  7500  Security 
Boulevard,  Baltimore,  Maryland  21244- 
1850. 

Dated:  August  28.  2002. 
John  P.  Burke,  III, 

Paperwork  Reduction  Act  Team  Leader.  CMS 
Reports  Clearance  Officer.  Office  of  Strategic 
Operations  and  Strategic  Affairs.  Division  of 
Regulations  Development  and  Issuances. 
[FR  Doc.  02-22765  Filed  9-6-02:  8:45  am) 
BIUJNQ  CODE  4120-03-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

R>od  and  Drug  Administration 
[OoclwtNo.02M-021S] 

Agsncy  Information  Colisction 
ActivMas;  Submission  for  OMB 
Rsvisw;  Commant  Raqusst;  Export  of 
FDA  R«gulatad  Products— Export 
Csrtiflcatas 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  the  proposed  collection  of 
information  listed  below  has  been 
submitted  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
clearance  under  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  9, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.,  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  L.  Pincus,  Office  of  Information 
Resources  Management  {HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane.  Rockville,  MD  20857. 
301-827-1471. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507.  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance. 

Export  Certificates  for  FDA  Regulated 
Products  Under  Sections  801(e)  and  802 
of  the  Federal  Food,  Drug,  and 
Cosmetic  Act — New  Collection 

FDA  is  requesting  approval  from  OMB 
for  the  collection  of  information  from 
the  public  associated  with  the  export  of 
FDA  regulated  products  as  indicated  in 
sections  801(e)  and  802  of  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (the  act) 
(21  U.S.C.  381(e)  and  382).  as  amended. 

In  April  1996,  a  new  law  entitled 
"The  FDA  Export  Reform  and 
Enhancement  Act  of  1996"  was  enacted. 
It  was  designed  to  ease  restrictions  on 
exportation  of  unapproved  products 
regulated  by  FDA  and  to  facilitate  such 
exportation  by  provide  foreign 
governments  certificates  verifying  that 
the  products  may  be  legally  exported. 
Specifically,  section  801(ej{4)  of  the  act 
provides  that  persons  exporting  certain 
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FDA-regulated  products  may  request 
FDA  to  certify  that  the  products  meet 
the  requirements  of  sections  801  (e)  or 
802  of  the  act,  or  other  requirements  of 
the  act.  Section  801(e)(4)  of  the  act 
requires  FDA  to  issue  export  certificates 
within  20  days  of  receipt  of  the  request 
and  to  charge  firms  up  to  $175  for  the 
certificates. 

FDA  has  developed  five  types  of 
certificates  that  satisfy  the  requirements 
of  section  801(e)(4)(B)  of  the  act:  (1) 
"Certificates  to  foreign  governments" 
are  issued  for  legally  marketed  products 
that  are  in  compliance  with  the 
requirements  of  the  act;  (2)  "certificates 
of  exportability"  are  for  the  export  of 
products  that  cannot  be  marketed 
legally  in  the  United  States,  but  meet 
the  requirements  of  sections  801(e)  or 
802  of  the  act  and  may  be  exported 
legally;  (3)  "certificates  of  a 
pharmaceutical  product"  are  used  for 


the  export  of  drug  products  that  are 
legally  marketed  in  the  United  States. 
They  conform  to  the  format  established 
by  the  World  Health  Organization 
(WHO)  and  attest  to  the  acceptable 
current  good  manufacturing  practice 
status  of  the  manufactxuing  facility  of 
the  drug  product;  (4)  "nonclinical 
research  use  only  certificates"  for  the 
export  of  nonclinical  research  use  only 
product,  material,  or  component  that  is 
not  intended  for  human  use  which  may 
be  marketed  in  and  legally  exported 
from  the  Untied  States  under  the  act; 
and  (5)  "certificates  of  free  sale." 

FDA  has  relied  and  will  continue  to 
rely  on  information  provided  by 
manufacturers  for  all  types  of  export 
certificates.  Manufactiu-ers  are  requested 
to  state  that  they  are  in  compliance  with 
all  applicable  requirements  of  the  act,  at 
the  time  that  they  submit  their  request 
to  the  appropriate  center. 


FDA  will  check  all  information 
submitted  by  firms  in  support  of  their 
certificates  and  any  suspected  case  of 
fraud  will  be  referred  to  FDA's  Office  of 
Criminal  Investigations  for  foUowup. 
Firms  making  or  submitting  false 
statements  on  any  documents  submitted 
to  FDA  may  be  violating  the  United 
States  Code  title  18,  chapter  47,  section 
1001  and  be  subject  to  penalties 
including  up  to  $250,000  in  fines  and 
up  to  5  years  imprisoiunent. 

In  the  Federal  Register  of  May  30, 
2002  (67  FR  37836),  the  agency 
requested  comments  on  the  proposed 
collection  of  information.  FDA  received 
four  comments,  three  did  not  pertain  to 
the  information  collection  requirements 
and  one  talked  to  requirements  of  the 
U.S.  Department  of  Agricultiure  and 
State  agencies. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1  .—Estimated  Annual  Reporting  Burden^ 


FDA  Centers 

No.  of 
Respondents 

Annual 

Frequency  per 

Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

Center  for  Bidogjcs  Evaluation  and  Research 

Center  for  Dmg  Evaluation  and  Research 

Center  for  Devices  and  Radiological  Health  (CDRH) 

Center  for  Veterinary  Medicine 

Total 

1.479 
4,187 
3.500 
621 
9,787 

1 
1 
1 

1 

1,479 
4,187 
3,500 
621 
9,787 

1 
1 

22 

1 

1,479 

4,187 

7,0002 

621 

13,287 

'  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  infomiation. 
2  Based  on  the  CDRH  policy  of  allowing  multiple  devices  to  appear  on  the  certificate. 


The  estimates  provided  in  table  1  are 
based  on  each  center's  latest  calendar 
year  counts. 

Dated:  September  3,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy 

[FR  Doc.  02-22793  Filed  9-6-02:  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Center  for  Research 
Resources;  Notice  of  Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  Nationsil  Center  for 
Research  Resources  Special  Emphasis  Panel, 
Comparative  Medicine. 

Date:  September  30,  2002. 

Time:  7  p.m.  to  Adjournment. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Hilton  Hotel.  8727  Colesville  Road, 
Silver  Spring,  MD  20910. 

Contact  Person:  John  L.  Meyer,  PhD. 
Scientific  Review  Administrator.  Office  of 
Review.  National  Center  for  Research 
Resources.  National  Institutes  of  Health.  6705 
Rockledge  Drive,  Msc  7965,  One  Rockledge 
Centre.  Room  6018,  Bethesda.  MD  20892- 
7965.  301-435-0806.  meyeri@ncrr.nih.gov. 

Dated:  August  29.  2002. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine. 
93.306;  93.333.  Clinical  Research,  93.333; 
93.371.  Biomedical  Technology;  93.389, 


Research  Infrastructure.  National  Institutes  of 
Health,  HHS) 

LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-22777  Filed  9-6-02;  8:45  am] 

HLUNG  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instituts  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  foUovdng 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  conmiercial 
property  such  as  patentable  material. 
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and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute^of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Regulatory  Compliance 
Center. 

Date:  October  9,  2002. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Holiday  Inn  Chevy  Chase,  Palladian 
East  Room,  5520  Wisconsin  Ave.,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Yen  Li,  PhD,  Scientific 
Review  Administrator,  Scientific  Review 
Program,  Division  of  Extramural  Activities. 
NIAID.  NIH.  Room  2217,  6700-B  Rockledge 
Drive,  MSC  7610.  Bethesda,  MD  20892-7616, 
301-496-2550,  yli@niaid.nib.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 

Dated:  August  29,  2002. 
La  Verne  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
[FR  Doc.  02-22776  Filed  9-6-02;  8:45  am] 

SaUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Instituts  of  Dtabatas  and 
Digestive  and  Kidney  diseases;  Notice 
of  Meetings 

Piu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  meetings  of  the 
National  Diabetes  and  Digestive  and 
Kidney  Diseases  Advisory  Council. 

The  meetings  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  nad  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  coiUd  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council. 

Dofe:  September  18-19.  2002. 

Open:  September  18,  2002.  8:30  a.m.  to  12 
p.m. 

Agenda:  To  present  the  Director's  Report 
and  other  scientific  presentations. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing,  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

Closed:  September  19,  2002.  9:45  a.m.  to 
10:15  a.m. 

Open:  September  19.  2002.  10:15  a.m.  to  12 
p.m. 

Agenda  .-Continuation  of  the  Director's 
Report  and  other  scientific  presentations. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond,  PhD. 
Director  for  Extramural  Activiites:  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases.  National  Institutes  of 
Health,  6707  Democracy  Blvd.  Room  715, 
MSC  5452,  Bethesda,  MD  20892-5452,  301- 
594-8834,  hammondr@extra.niddk.nih.gov. 

Name  of  Committee:  Naitonal  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Diabets,  Encrocrinology,  and 
Metagolic  Diseases  Subcommittee. 

Date:  September  18-19,  2002. 

Open:  September  18,  2002. 1:15  p.m.  to 
2:15  p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike,  Building  31,  C  Wing,  Conf. 
Rm.  6,  Bethesda.  MD  20892. 

Closed:  September  18,  2002,  2:15  p.m.  to 
5:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31.  C  Wing.  Conf. 
Rm.  6,  Bethesda,  MD  20892. 

C/osed.- September  19,  2002.  8  a.m.  to  8:30 
a.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

pyoce;  National  Institutes  of  Health.  9000 
Rockville  Pike,  Building  31.  C  Wing.  Conf. 
Rm.  6,  Bethesda.  MD  20892. 

Closed:  September  19.  2002.  8:30  a.m.  to 
9:30  a.m. 

Agenda:  Continuation  of  the  review  of  the 
Division's  scientific  and  planning  activities. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  C  Wing.  Conf. 
Rm.  6,  Bethesda.  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  Phd. 
Director  for  Extramural  Activities,  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd.  Room  715. 
MSC  5452,  Bethesda,  MD  20892-5452.  301- 
594-8834,  hammond@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council,  Digestive  Diseases  and  Nutrition 
Subcommittee. 

Date:  September  18-19,  2002. 

Open:  September  18.  2002, 1:15  p.m.  to 
2:45  p.m. 


Agenda:1o  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  A  Wing.  Conf. 
Rm.  9A22.  Bethesda.  MD  20892. 

Closed:  September  18.  2002.  3  p.m.  to  .5:30 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health.  9000 
Rockville  Pike.  Building  31.  A  Wing.  Conf. 
Rm.  9A22.  Bethesda.  MD  20892. 

Open:  .September  19.  2002.  8  a.m.  to  9:30 
a.m. 

.4gendo:  Continuation  of  the  review  of  the 
Division's  scientific  and  planning  activities. 

Place:  National  In.stitutes  of  Health.  9000 
Rockville  Pike.  Building  31.  A  Wing.  Cont. 
Rm.  9A22.  Bethesda.  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  Phd. 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestix  e  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd.  Room  715. 
MSC  5452,  Bethesda.  MD  20892-5452.  301- 
594-8834,  hammond@extra.niddk.nih.gov. 

Name  of  Committee:  National  Diabetes  and 
Digestive  and  Kidney  Diseases  Advisory 
Council.  Kidney.  Urologic  and  Hematologic 
Diseases  Subcommittee. 

Dofe;  September  18-19.  2002. 

Open.  September  18,  2002,  1:15  p.m.  to 
5:30  p.m. 

Agenda:  To  review  the  Division's  scientific 
and  planning  activities. 

Place:  National  Institutes  of  Health,  9000 
Rockville  Pike.  Building  31.  A  Wing.  Conf. 
Rm.  9A22,  Bethesda,  MD  20892. 

Contact  Person:  Robert  D.  Hammond.  Phd. 
Director  for  Extramural  Activities.  National 
Institute  of  Diabetes  and  Digestive  and 
Kidney  Diseases,  National  Institutes  of 
Health,  6707  Democracy  Blvd.  Room  715. 
MSC  5452,  Bethesda,  MD  20892-5452.  301- 
594-8834,  hammond@extra.niddk.nih.gov 

In  the  interest  of  security,  NIH  has 
instituted  stringent  procedures  for  entrance 
into  the  building  by  non-government 
employees.  Persons  without  a  government 
I.D.  will  need  to  show  a  photo  I.D.  and  sign- 
in  at  the  security  desk  upon  entering  the 
building. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
Vi'wiv. niddk.nih.gov/fund/divisions/DEA/ 
Council/coundesc .htm ..  where  an  agenda  and 
anv  additional  information  for  the  meeting 
will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847.  Diabetes. 
Endocrinology  and  Metabolic  Research: 
93.848.  Digestive  Disease  and  Nutrition 
research:  93.849.  Kidney  Diseases.  Urology 
and  Hematology  Research.  National  Institutes 
of  Health,  HHS) 

Dated:  August  28.  2002. 
LaVeme  Y.  Stringfield, 
Director.  Office  of  Federal  Advisor,- 
Committee  Policy. 

[FR  Doc.  02-22778  Filed  9-6-02:  8:45  am] 
BiUJNO  COOC  4140-01-M 
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DEPARTMENT  OF  JUSTICE 
[AAG/A  Order  No.  285-2002] 

Privacy  Act  of  1974;  System  of 
Records 

Pursuant  to  the  Privacy  Act  of  1974  (5 
U.S.C.  552a},  notice  is  given  that  the 
Federal  Bureau  of  Prisons  (Bureau) 
proposes  to  malce  a  minor  change  to  its 
system  of  records  entitled  "Inmate 
Administrative  Remedy  Record  System, 
JUSTICE/BOP-004."  This  system, 
which  was  last  published  on  Jime  18, 
2002  (67  FR  41450),  is  now  being 
modified  and  will  become  effective 
September  9,  2002. 

The  Bureau  is  retaining  the  majority 
of  the  previously  published  Notice  and 
making  only  one  minor  technical 
change  in  one  section.  The  section 
entitled  "Retention  and  Disposal"  is 
being  amended  to  more  acciu^tely 
reflect  current  agency  practice.  The 
entire  Notice  is  being  re-published  for 
the  convenience  of  the  public. 

A  description  of  the  modified  system 
is  provided  below. 

Dated:  August  29.  2002. 

Robert  F.  Diegelman, 

Acting  Assistant  Attorney  General  for 
Administration. 

JUSTICE/BOP-004 

SYSTEM  name: 

Inmate  Administrative  Remedy 
Record  System. 

SYSTEM  location: 

Records  may  be  retained  at  the 
Central  Office,  Regional  Offices,  or  at 
any  of  the  Federal  Bureau  of  Prisons 
(Bureau)  facilities,  or  at  any  location 
operated  by  a  contractor  authorized  to 
provide  computer  and/or  correctional 
services  to  Bureau  inmates.  A  list  of 
Bureau  facilities  may  be  found  at  28 
CFR  part  503  and  on  the  Internet  at 
http://www.bop.gov. 

categories  of  inoiviouals  covered  by  the 
system: 

Current  and  former  inmates, 
including  pre-trial  detainees,  under  the 
custody  of  the  Attorney  General  and/or 
the  Director  of  the  Bureau  of  Prisons. 

categores  of  records  in  the  system: 

Records  in  this  system  include:  (1) 
Inmate  information  including  (a)  name; 
(b)  register  number;  (c)  institution 
location;  (d)  current  offense  and 
sentence;  (e)  prior  criminal  record;  (f) 
social  background;  (g)  institution 
adjustment;  (h)  institution  program  data; 
(i)  medical  information;  and  (j)  personal 
property  data;  (2)  complaint  information 
including  copies  of  BOP-9's  (institution 


level  complaints).  BOP-lO's  (Region 
appeals)  and  BOP-ll's  (Central  Office 
appeals);  and  (3)  processing 
information,  including  dates  of  filing 
and  responses. 

authority  for  maintenance  of  the  system: 

The  system  is  established  and 
maintained  under  authority  of  18  U.S.C. 
3621,  4042,  5003,  and  28  CFR  part  542. 

purpose  of  the  system: 

The  Bureau  maintains  records  of  the 
receipt,  processing  and  responses  to 
grievances  filed  by  inmates  pursuant  to 
the  Bureau's  Administrative  Remedy 
Program,  which  was  established  to 
provide  inmates  with  a  means  to  seek 
formal  review  of  issues  relating  to 
conditions  of  their  confinement.  The 
related  uses  for  which  the  Biireau 
maintains  the  system  include  (1)  to 
provide  a  source  of  information  for 
reconsideration  or  amendment  of 
Bureau  policy  with  regard  to  its 
operation;  (2)  to  maintain  a  so\irce  of 
information  for  purposes  of  defending 
civil  actions  filed  against  the  Bureau  by 
inmates;  and  (3)  to  provide  a  source  of 
information  for  statistical  reports 
furnished  to  federal  courts  for  the 
purpose  of  determining  exhaustion  of 
administrative  remedies  and  the 
effectiveness  of  the  Administrative 
Remedy  Program  in  reducing  the 
backlog  of  cases  filed  in  federal  court. 

routine  uses  of  records  maintained  in  the 
system,  including  categories  of  users  and 

the  purposes  of  such  USES: 

Relevant  data  from  this  system  will  be 
disclosed  as  follows: 

(a)  To  federal,  state,  local,  foreign  and 
international  law  enforcement  agencies 
and  officials  for  law  enforcement 
purposes  such  as  civil  court  actions, 
regulatory  proceedings,  responding  to 
an  emergency,  inmate  disciplinary 
proceedings;  or  for  such  law 
enforcement  needs  as  prison 
administration,  investigations,  and 
possible  criminal  prosecutions. 

(b)  To  contractors,  grantees,  experts, 
consultants,  students,  and  others 
performing  or  working  on  a  contract, 
service,  grant,  cooperative  agreement,  or 
other  assignment  for  the  federal 
government,  when  necessary  to 
accomplish  an  agency  function  related 
to  this  system  of  records; 

(c)  To  Members  of  Congress  or  staff 
acting  upon  the  Member's  behalf  when 
the  Member  or  staff  requests  the 
information  on  behalf  of  and  at  the 
request  of  the  record  subject; 

(d)  To  the  news  media  and  the  public 
pursuant  to  28  CFR  50.2  unless  it  is 
determined  that  release  of  the  specific 
information  in  the  context  of  a 


particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy; 

(e)  To  the  National  Archives  and 
Records  Administration  and  General 
Services  Administration  in  records 
management  inspections  conducted 
under  the  authority  of  44  U.S.C.  2904 
and  2906; 

(f)  In  a  proceeding  before  a  court, 
grand  jiiry,  or  administrative  or 
regulatory  body  when  records  are 
determined  by  the  Department  of  Justice 
to  be  arguably  relevant  to  the 
proceeding;    • 

(g)  To  a  federal,  state,  or  local 
licensing  agency  or  association  which 
requires  information  concerning  the 
smtability  or  eligibility  of  an  individual 
for  a  license  or  permit  and; 

(h)  Pursuant  to  subsection  (b)(3)  of  the 
Privacy  Act,  the  Department  of  Justice 
may  disclose  relevant  and  necessary 
information  to  a  former  employee  of  the 
Department  for  purposes  of:  Responding 
to  an  official  inquiry  by  a  federal,  state, 
or  local  government  entity  or 
professional  licensing  audiority,  in 
accordance  with  applicable  Department 
regulations;  or  facilitating 
commimications  with  a  former 
employee  that  may  be  necessary  for 
personnel-related  or  other  official 
purposes  where  the  Department  requires 
information  and/or  consultation 
assistance  from  the  former  employee 
regarding  a  matter  within  that  person's 
former  area  of  responsibility. 

policies  and  PRACTICES  FOR  STORING, 
RETRIEVMG,  ACCESSMG,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Information  maintained  in  the  system, 
is  stored  in  electronic  media  via  a 
configuration  of  personal  computer, 
client/server,  and  mainframe  systems 
architecture  and  may  be  accessed  by 
only  those  staff  with  a  need-to-know  at 
all  Bureau  and  contractor  facilities. 
Some  information  may  be  stored  in 
other  computerized  media,  e.g.,  hard 
disk,  floppy  diskettes,  magnetic  tape, 
digital  recordings.  Compact  Discs  (CDs), 
and/or  optical  disks.  Documentary 
records  are  maintained  in  manual  file 
folders. 

retrievabiltty: 

Docimients  are  indexed  by  name  and/ 
or  register  nimiber. 

SAFEGUARDS: 

Automated  information  is  safeguarded 
in  accordance  with  Department  of 
Justice  and  Bureau  of  Prisons  rules  and 
policy  governing  automated  information 
systems  security  and  access.  These 
safeguards  include  the  maintenance  of 


57246 


Federal  Register /Vol.  67.  No.  174 /Monday,  September  9,  2002 /Notices 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Notices 


57245 


records  and  technical  equipment  in 
restricted  areas,  e.g.  controlled  access 
buildings,  and  the  required  use  of 
proper  passwords  and  user 
identification  codes  to  access  the 
system.  Manual  records  are  stored  in  a 
file  room.  All  records  in  Bureau 
facilities  are  maintained  in  guarded 
buildings. 

RETENTNM  AND  DISPOSAL: 

Case  files,  stored  electronically  and/or 
on  paper,  are  maintained  for  a  period  of 
three  (3)  full  years  fi-om  the  date  the 
response  is  completed,  at  which  time 
they  are  destroyed.  Indexes  are 
maintained  for  a  period  of  twenty  (20) 
years,  at  which  time  they  are  destroyed. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Director/General  Counsel, 
Federal  Bureau  of  Prisons;  320  First 
Street  NW.,  Washington,  DC  20534. 

NOTIFICATION  PROCEDURE: 

Inquiries  should  be  directed  to  the 
System  Manager  listed  above. 

RECORD  ACCESS  PROCEDURES: 

All  requests  for  records  may  be  made 
by  writing  to  the  System  Manager 
identified  above.  Federal  Bureau  of 
Prisons,  320  First  Street  NW., 
Washington,  DC  20534.  The  envelope 
should  be  clearly  marked  "Privacy  Act 
Request."  This  system  of  records  is 
exempted  from  access  pursuant  to  5 
U.S.C.  552a(j).  A  determination  as  to  the 
applicability  of  the  exemption  to  a 
particular  record(s)  shall  be  made  at  the 
time  a  request  for  access  is  received. 

CONTESTING  RECORD  PROCEDURES: 

Same  as  above. 

RECORD  SOURCE  CATEGORIES: 

Records  are  generated  by:  Inmates; 
individuals  covered  by  the  system; 
Bureau  staff;  federal,  state,  local,  tribal, 
and  foreign  law  enforcement  agencies; 
and  federal/state  probation  and  judicial 
offices. 

SYSTEMS  EXEMPTED  FROM  CERTAIN  PROVISIONS 
OF  THE  ACT: 

The  Attorney  General  has  exempted 
this  system  from  subsections  (c)(3)  and 
(4),  (d),  (e)(2),  (e)(3),  (e)(4)(H),  (e)(8),  (f) 
and  (g)  of  the  Privacy  Act  pursuant  to 
5  U.S.C.  552a(j).  Rules  have  been 
promulgated  in  accordance  with  the 
requirements  of  5  U.S.C.  553(b),  (c)  and 
(e)  and  have  been  published  in  the 
Federal  Register  and  codified  at  28  CFR 
16.97  (a)  and  (b). 

[FR  Doc.  02-22792  Filed  9-6-02;  8:45  am] 
BILLMa  CODE  4410-OS-P 


DEPARTMENT  OF  JUSTICE 

Federal  Bureau  of  Investigation 

Meeting  of  the  Compact  Council  for  tfM 
Nationai  Crime  Prevention  and  Privacy 
Compact 

agency:  Federal  Bureau  of 
Investigation,  DoJ. 
ACTION:  Meeting  notice. 

SUMMARY:  The  purpose  of  this  notice  is 
to  announce  a  meeting  of  the  Compact 
Council  created  by  the  National  Crime 
Prevention  and  Privacy  Compact  Act  of 
1998  (Compact).  Thus  far,  the  federal 
government  and  sixteen  states  are 
parties  to  the  Compact  which  governs 
the  exchange  of  criminal  history  records 
for  licensing,  employment,  and  similar 
purposes.  The  Compact  also  provides  a 
legal  framework  for  the  establishment  of 
a  cooperative  federal-state  system  to 
exchange  such  records. 

Matters  for  discussion  are  expected  to 
include:  (1)  United  States  Customs 
Service  Request  for  Access  to  the 
Interstate  Identification  Index  (III)  for 
Noncriminal  Justice  Purposes,  (2) 
Immigration  and  Naturalization  Service 
(INS)  Request  to  Allow  State  Repository 
Criminal  History  Maintenance  and 
Dissemination,  (3)  Standards/ 
Procedures  for  Identity  Verification,  (4) 
Proposed  Sanctions  Rule,  (5)  National 
Applicant  Database  Requests,  (6)  Use  of 
the  m  for  Background  Checks  on 
Applicants'  References,  Relatives, 
Friends,  and  Associates,  (7)  Revised 
Rule  to  Allow  INS  Use  of  HI  for 
Emergency  Child  Placement,  (8) 
Qualification  Requirements  and  Audit 
Criteria,  (9)  United  States  Department  of 
Justice  Requirement  for  System  Use,  and 
(10)  A  Safer  Nation — Proposed  Briefing 
Document. 

The  meeting  will  be  open  to  the 
public  on  a  first-come,  first-seated  basis. 
Any  member  of  the  public  wishing  to 
file  a  written  statement  with  the 
Compact  Council  or  wishing  to  address 
this  session  of  the  Compact  Council 
should  notify  Ms.  Cathy  L.  Morrison  at 
(304)  625-2736,  at  least  24  hours  prior 
to  the  start  of  the  session.  The 
notification  should  contain  the 
requestor's  name  and  corporate 
designation,  consumer  affiliation,  or 
government  designation,  along  with  a 
short  statement  describing  the  topic  to 
be  addressed,  and  the  time  needed  for 
the  presentation.  Requestors  will 
ordinarily  be  allowed  up  to  15  minutes 
to  present  a  topic. 

DATES  AND  TIMES:  The  Compact  Council 
will  meet  in  open  session  from  9  a.m. 
until  5  p.m.  on  October  9-10,  2002.  In 
addition,  an  education  symposimn 


concerning  the  Compact  is  being  hosted 
as  a  collaborative  effort  of  the  FBI's 
Criminal  Justice  Information  Services 
(CJIS)  Division,  the  Compact  Council, 
the  National  Consortium  for  Justice 
Information  and  Statistics  (SEARCH), 
and  the  Bureau  of  Justice  Statistics.  The 
symposium  is  tailored  to  address 
enactment  strategies,  the  potential 
benefits  and  practical  applications  of 
Compact  ratification.  The  symposium 
will  be  held  October  8.  2002.  from  8 
a.m.  until  6  p.m.  at  the  Wyndham  Hotel 
in  Washington,  DC. 
ADDRESSES:  The  Compact  Council 
meeting  and  symposium  will  take  place 
at  the  Wyndham  Washington.  DC,  1400 
M  Street,  NW.,  Washington.  DC. 
telephone  (202)  429-1700. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquiries  may  be  addressed  to  Ms.  Cathy 
L.  Morrison.  Interim  Compact  Officer, 
Compact  Council  Office.  Module  C3. 
1000  Custer  Hollow  Road,  Clarksburg. 
West  Virginia  26306-0147.  telephone 
(304)  625-2736,  facsimile  (304)  625- 
5388. 

Dated:  August  27,  2002. 

Thomas  E.  Bush  in. 

Section  Chief.  Programs  Development 
Section.  Federal  Bureau  of  Investigation. 

[FR  Doc.  02-22818  Filed  9-6-02;  8:45  am) 

BILLING  COOE  4410-02-11 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigationa  Regarding  Certifications 
Of  EiigH>iiity  to  Apply  for  Worker 
Adjustment  Assistance 

Petitions  have  been  filed  with  the 
Secretary  of  Labor  under  section  221(a) 
of  the  Trade  Act  of  1974  ("the  Act  ")  and 
are  identified  in  the  appendix  to  this 
notice.  Upon  receipt  of  these  petitions, 
the  Director  of  the  Division  of  Trade 
Adjustment  Assistance.  Employment 
and  Training  Administration,  has 
instituted  investigations  pursuant  to 
section  221(a)  of  the  Act. 

The  purpose  of  each  of  the 
investigations  is  to  determine  whether 
the  workers  are  eligible  to  apply  for 
adjustment  assistance  under  title  II. 
chapter  2.  of  the  Act.  The  investigations 
will  further  relate,  as  appropriate,  to  the 
determination  of  the  date  on  which  total 
or  partial  separations  began  or 
threatened  to  begin  and  the  subdivision 
of  the  firm  involved. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing,  provided  such 
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request  is  filed  in  writing  with  the 
Director,  Division  of  Trade  Adjustment 
Assistance,  at  the  address  shown  below, 
not  later  than  September  19,  2002. 

Interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  investigations  tp 
the  Director,  Division  of  Trade 


I 


Adjustment  Assistance,  at  the  address 
shown  below,  not  later  than  September 
19,  2002. 

The  petitions  filed  in  this  case  are 
available  for  inspection  at  the  Office  of 
the  Director,  Division  of  Trade 
Adjustment  Assistance,  Employment 
and  Training  Administration,  U.S. 

Appendix 

(Petitions  Instituted  On  08/12/2002] 


Department  of  Labor,  Room  C-5311,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

Signed  at  Washington,  DC,  this  12th  day  of 
August,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment   ' 
Assistance. 
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41.959  ' 
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Subject  flnn 
(petitioners) 

Mallinckrodt  Respiratory  (Co.) 

Flextronics  Enclosure  (Co.)  

Fishking  Processors,  Inc.  (Wkrs)  . 

Circuit  Center,  Inc.  (Wkrs) 

Valeo(Co.)  

LaCrosse  Rainfair  Safety  (Wkrs) 

Precision  Threading  (Co.)  

Samuel  Whittar  (Co.) 

Encompass  Group  (Co.)  

ADC  Telecommunications  (Wkrs) 
John  Deer  Vehicle  Group  (Co.)  .. 

Exxon  Mobil  (Wkrs)  

Tyco  Electronics  (Wkrs)  

Pella  Plastics  (Co.) 

Buck  Forkardt  (Wkrs)  

Don'L(Co.)  

Intemational  Data  (Wkrs)  

Lion  Apparel  (Co.)  

FCI  USA  (Wkrs)  

Astec  America  (Co.)  

Leather  Center  (IDE)  

Bayer  (PACE)  

Stryker  Howmedica  

Mahoning  Mills  (Co.)  

Scranton  Lace  (Wkrs)  

Amory  Garment  Company  (Wkrs) 

Hart  Ford  Ball  (UAW)  

Oilman  Engineering  (lAM)  


Location 

Date  of  pe- 
tition 

Carlsbad,  CA 

07/30/2002 

Elk  Grove  VHIa,  IL  

07/22/2002 

Los  Angeles,  CA  

07/23/2002 

Kettering,  OH  

08/01/2002 

Ft.  Worth,  TX 

07/30/2002 

Racine,  Wl  

0726//2002 

Cheboygan,  Ml  

07/26/2002 

Detroit,  Ml  

07/25/2002 

Eastman,  GA 

07/30/2002 

Eden  Prairie,  MN  

07/22/2002 

Toano,  VA  

07/26/2002 

Gibsonia,  PA  

07/25/2002 

Middletown,  PA  

07/22/2002 

So.  Pittsburgh,  TN  

07/24/2002 

Portage,  Ml  

07/24/2002 

Toccoa,  GA  

07/22/2002 

El  Paso,  TX  

07/17/2002 

Williamsburg,  KY 

07/31/2002 

Yori<,  PA 

06/25/2002 

Carisbard,  CA  

07/22/2002 

Can-ollton,  TX  

06/10/2002 

West  Haven,  CA  

07/28/2002 

Rutherford,  NJ 

07/01/2002 

Kutztown,  PA  

07/22/2002 

Scranton,  PA  

07/19/2002 

Amory,  MS  

07/18/2002 

Rocky  Hill,  CT  

07/24/2002 

Janesville,  Wl  

07/20/2002 

Products(s) 


Medical  Equipment. 

Cases  for  Computer  Systems. 

Sea  Food. 

Printed  Circuits  and  Wiring. 

Switches. 

Rain  Gear  and  Footwear. 

Thread  Milling  Cutters,  Rolling  Dies. 

Hot/Cold  Rolled  Steel  Strips. 

Healthcare  Apparel. 

Optk:al  Connectivity  Products. 

Utility  Vehicles. 

Lubricants. 

Cable  AssemtHies. 

Plastk:  Injection  Molded. 

Scrolls  and  Pinkins. 

Athletk:  Apparel. 

Data  Entry. 

Security  Uniforms. 

Connectors. 

Power  Conversion  Supplies. 

Leatf)er  Furniture. 

Phamiceutk:al  Products. 

Orthopedk:  Implants. 

T-Shirts,  Giris  and  Women  Underwear. 

Lace  Curtains/Table  Cloths. 

Men's  Casual  Pants  and  Shorts. 

Finished  Balls. 

Automated  Machinery. 


[FR  Doc.  02-22831  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  NAFTA 
Transitional  Adjustment  Assistance 

Petitions  for  transitional  adjustment 
assistance  under  the  North  American 
Free  Trade  Agreement-Transitional 
Adjustment  Assistance  hnplementation 
Act  (Pub.  L.  103-182),  hereinafter  called 
(NAFTA-TAA),  have  been  filed  with 
State  Govetnors  under  section  250(b)(1) 
of  subchapter  D,  chapter  2,  title  II,  of  the 
Trade  Act  of  1974,  as  amended,  are 
identified  in  the  appendix  to  this 
Notice.  Upon  notice  from  a  Governor 


that  a  NAFTA-TAA  petition  has  been 
received,  the  Director  of  the  Division  of 
Trade  Adjustment  Assistant  (DTAA), 
Employment  and  Training 
Administration  (ETA),  Department  of 
Labor  (DOL),  annoimces  the  filing  of  the 
petition  and  takes  action  pursuant  to 
paragraphs  (c)  and  (e)  of  section  250  of 
the  Trade  Act. 

The  pursuant  of  the  Governor's 
actions  and  the  Labor  Department's 
investigations  are  to  determine  whether 
the  workers  separated  from  employment 
on  or  after  December  8, 1993  (date  of 
enactment  of  Pub.  L.  103-182)  are 
eligible  to  apply  for  NAFTA-TAA  under 
subchapter  D  of  the  Trade  Act  because 
of  increased  imports  from  or  the  shift  in 
production  to  Mexico  or  Canada. 

The  petitioners  or  any  other  persons 
showing  a  substantial  interest  in  the 
subject  matter  of  the  investigations  may 
request  a  public  hearing  with  the 


Director  of  DTAA  at  the  U.S. 
Department  of  Labor  (DOL)  in 
Washington,  DC  provided  such  request 
if  filed  in  writing  with  the  Director  of 
DTAA  not  later  than  September  19, 
20002. 

Also,  interested  persons  are  invited  to 
submit  written  comments  regarding  the 
subject  matter  of  the  petitions  to  the 
Director  of  DTAA  at  the  address  shown 
below  not  later  than  September  19, 
2002. 

Petitions  filed  with  the  Governors  are 
available  for  inspection  at  the  Office  of 
the  Director,  DTAA,  ETA.  DOL,  Room 
C-5311,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210. 

Signed  at  Washington,  DC,  this  22nd  day 
of  August,  2002. 
Edward  A.  Tomchick, 
Director,  Division  of  Trade  Adjustment 
Assistance. 
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APPENDIX 

Subject  firm 

Location 

Date  received 

at  governor's 

office 

Petition  No. 

Artk:les  produced 

Reliant  Manufacturing  (UAW)  

Tl  Automotive  Systems  (Co.) 

Chesterfield.  Ml  

Sanford,  FL  

Tamarac,  FL 

Milwaukee,  Wl 

Racine,  Wl  

Bfea,CA  

Lucedale,  MS 

Areata,  CA 

Fuquay  Varina,  NC  

Radford,  VA  

Redmond,  OR  

8/13/2002 
8/16/2002 
8/19/2002 
8/19/2002 

8/15/2002 
8^01/2002 
8/09/2002 
8/11/2002 
8/13«002 
3/13/2002 
8/05/2002 
8/09/2002 
8/15/2002 
8/15/2002 

NAFTA-6,467  ... 
NAFTA-6,468  ... 
NAFTA-6,469  ... 
NAFTA-6,470  ... 

NAFTA-6,471  ... 
NAFTA-6,472  ... 
NAFTA-6,473  ... 
NAFTA-6,474  ... 
NAFTA-6,475  ... 
NAFTA-6,476  ... 
NAFTA-6,477  ... 
NAFTA-6.478  ... 
NAFTA-€,479  ... 
NAFTA-6,480  ... 

auto  parts. 

air  conditk>ning  parts. 

precision  metal  stampings. 

Citatton  Corp.— Interstate  Forging  Ind. 
(Wkrs). 

Wisconsin  Patterson  (Wkrs) 

Ericsson,  Inc.  (Co.) 

Lucedale  Irtdustries  (Co.) 

Yakima  Products— Watermark  (Co.) 

Tyco  Electronic  (Co.) 

New  River  Energetfcs  (PACE)  

Stan's  Wood  Products  (Wkrs) 

steel  forged  parts. 

core  twxes. 

software  components. 

knit  shirts. 

automotive  roof  racks. 

wedge  connectors  and  tooling. 

MACS  propellant 

partreaiboard. 

Black  and  Decker  (Wkrs)  

Easton,  MD  

Holland,  Ml 

Edenton,  NC  

steel  machining. 

Kraft  Foods  (Co ) 

hardcandy  and  mints. 

Piece  Dve  Acauisition  (Co.)  

finished  textiles. 

[FR  Doc.  02-22830  Filed  9-6-02;  8:45  am] 
BNJJNG  CODE  4510-30-M 

DEPARTMENT  OF  LABOR 

Bureau  of  Labor  Statistica 

Propoaed  Collaction;  Comment 
Requeat 

agency:  Bureau  of  Labor  Statistics, 

Labor. 

action:  Notice. 

summary:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  pre-clearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportunity  to  comment  on  proposed 
and/or  continuing  collections  of 
information,  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  (44  U.S.C.  3506(c)  (2)(A)).  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resources)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  The  Bureau  of  Labor 
Statistics  (BLS)  is  soliciting  comments 
concerning  the  proposed  revision  of  the 
"Job  Openings  and  Labor  Turnover 
Report  {BLS-1411)."  A  copy  of  the 
proposed  Information  Collection 
Request  (ICR)  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  Addresses  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
Addresses  section  below  on  or  before 
November  8,  2002. 

ADDRESSES:  Send  comments  to  Amy  A. 
Hobby,  BLS  Clearance  Officer,  Division 


of  Management  Systems,  Bureau  of 
Labor  Statistics,  Room  4080,  2 
Massachusetts  Avenue,  NE., 
Washington,  DC  20212,  telephone 
number  202-691-7628  (this  is  not  a  toll 
free  number). 

FOR  FURTHER  INFORMATION  CONTACT: 

Amy  A.  Hobby,  BLS  Clearance  Officer, 
telephone  nimiber  202-691-7628.  (See 
Addresses  section.) 

SUPPLEMENTARY  INFORMATION: 
L  Background 

The  Job  Openings  and  Labor  Turnover 
Survey  (JOLTS)  collects  data  on  job 
vacancies,  labor  hires,  and  labor 
separations.  As  the  monthly  JOLTS  time 
series  grow  longer,  their  value  in 
assessing  the  business  cycle,  the 
difficulty  that  employers  have  in  hiring 
workers,  and  the  extent  of  the  mismatch 
between  the  unused  supply  of  available 
workers  and  the  unmet  demand  for 
labor  by  employers  will  increase.  The 
study  of  the  complex  relationship 
between  job  openings  and 
unemployment  will  be  of  particular 
interest  to  researchers.  While  these  two 
measures  are  expected  to  move  in 
opposite  directions  over  the  course  of 
the  business  cycle,  their  relative  levels 
and  movements  depend  on  the 
efficiency  of  the  labor  market  in 
matching  workers  and  jobs. 

Along  with  the  job  openings  rate, 
trends  in  hires  and  separations  may 
broadly  identify  which  aggregate 
industries  face  the  tightest  labor 
markets.  Quits  rates,  the  nimiber  of 
persons  who  quit  during  an  entire 
month  as  a  percentage  of  total 
employment,  may  provide  clues  about 
workers'  views  of  the  labor  market  or 
their  success  in  finding  better  jobs.  In 
addition,  businesses  will  be  able  to 
compare  their  own  turnover  rates  to  the 


national,  regional,  and  major  industry 
division  rates. 

n.  Desired  Focus  of  Comments 

The  Bureau  of  Labor  Statistics  is 
particularly  interested  in  comments 
that: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  tne  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used: 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  through  the  use  of 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submissions  of  responses. 

in.  Current  Action 

The  BLS  uses  the  JOLTS  form  to 
gather  employment,  job  openings,  hires, 
and  total  separations  from  business 
establishments.  The  information  is 
collected  once  a  month  at  the  Bureau  of 
Labor  Statistics  Data  Collection  Center 
(DCC)  in  Atlanta,  Georgia.  The 
information  is  collected  using  Computer 
Assisted  Telephone  Interviewing 
(CA'H),  Touch-tone  Data  Entr\-  (TDE), 
FAX,  and  mail.  An  establishment  is  in 
the  sample  for  18  consecutive  months. 

Type  of  Review:  Revision  of  a 
currently  approved  collection. 

Agency:  Bureau  of  Labor  Statistics. 

Title:  Job  Openings  and  Labor 
Turnover  Survey  (BLS-1411). 
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OMB  Number:  1220-0170. 

Affected  Public:  Federal  Government; 
State,  Local,  or  Tribal  governments; 
Businesses  or  other  for-profit;  Not-for- 
profit  institutions;  Small  businesses  and 
organizations. 

Total  Respondents:  14,400. 

Frequency:  Monthly. 

Total  Responses:  129.600. 

Avemge  Time  Per  Response:  10 
minutes. 

Estimated  Total  Burden  Hours:  21.600 
hours. 

Total  Burden  Cost  (capital/startup): 
$0. 

Total  Burden  Cost  (operating/ 
maintenance):  SO. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  Office  of 
Management  and  Budget  approval  of  the 
Information  Collection  Request  (ICR); 
they  also  will  become  a  matter  of  public 
record. 

Signed  at  Washington,  DC,  this  28th  day  of 
August,  2002. 
Jesus  Salinas, 

Acting  Chief,  Division  of  Management 
Systems,  Bureau  of  Labor  Statistics. 
[FR  Doc.  02-22829  Filed  9-6-02;  8:45  ami 
BILUNG  C006  4510-24-P 


THE  NATIONAL  FOUNDATION  FOR 
THE  ARTS  AND  THE  HUMANITIES 

Proposed  Collection,  Comment 
Request,  Study  of  the  Results  of 
Outcomes-Based  Evaluation  Training 
for  National  Leadership  Grants  and 
State  Program  Grants 

agency:  Institute  of  Museum  and 
Library  Services. 
ACTION:  Notice. 

SUMMARY:  The  Institute  of  Museum  and 
Library  Services  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burdens,  conducts  a  pre- 
clearance  consultation  program  to 
provide  the  general  public  and  federal 
agencies  with  an  opportunity  to 
comment  on  proposed  and/or 
continuing  collections  of  information  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (PRA95)  [44 
U.S.C.  3508(2)(A)].  This  program  helps 
to  ensure  that  requested  data  can  be 
provided  in  the  desired  format, 
reporting  burden  (time  and  financial 
resources]  is  minimized,  collection 
instruments  are  clearly  understood,  and 
the  impact  of  collection  requirements  on 
respondents  can  be  properly  assessed. 
Currently  the  Institute  of  Museum  and 
Library  Services  is  soliciting  comments 
concerning  the  proposed  study  of  the 
status  of  outcomes-measurement  by 


IMLS  National  Leadership  and  State 
Program  grantees  and  factors  that 
influence  the  implementation  and 
usefulness  of  outcomes-measured  in 
grantee  organizations. 

A  copy  of  the  proposed  information 
collection  request  can  be  obtained  by 
contacting  the  individual  listed  below 
in  the  ADDRESSES  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
ADDRESSES  section  below  on  or 
November  8,  2002.  IMLS  is  particularly 
interested  in  comments  that  help  the 
agency  to: 

Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

Evaluate  the  acciu-acy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collocation  of  information  including  the 
validity  of  the  methodology  and 
assumptions  used; 

Enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and 

Minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.  permitting 
electronic  submissions  of  responses. 
ADDRESSES:  Send  comments  to:  Karen 
Motylewski,  Institute  of  Museiun  and 
Library  Services,  1100  Pennsylvania 
Ave.,  NW.,  Room  802,  Washington,  DC 
20506.  Ms.  Motylewski  can  be  reached 
on  Telephone:  202-606-5551,  Fax:  202- 
606-1077  or  by  e-mail  at 
KMotylewski@imls.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

The  Institute  of  Museum  and  Library 
Services  is  an  independent  Federal 
grant-making  agency  authorized  by  the 
Museum  and  Library  Services  act. 
Public  Law  104-208.  The  IMLS 
provides  a  variety  of  grant  programs  to 
assist  the  nation's  museums  and 
libraries  in  improving  their  operations 
and  enhancing  their  services  to  the 
public.  Museums  and  libraries  of  all 
sizes  and  types  may  receive  support 
from  IMLS  programs. 

Agency:  Institute  of  Museum  and 
Library  Services. 

Title:  Study  of  the  Results  of 
Outcomes  Based  Evaluation  Training. 

0^ftB  Number:  n/a. 

Agency  Number:  3137. 

Frequency:  Every  three  years. 

Affected  Public:  Staff  of  IMLS  grantee 
museums  and  libraries. 


Number  of  Respondents:  325. 

Estimatea  Time  Per  Respondent:  25 
minutes. 

Total  Burden  Hours:  135  hours. 

Total  Annualized  capital/startup 
costs:  Zero. 

Total  Annual  costs:  0. 

Contact:  Mamie  Bittner,  Director 
Office  of  Public  and  Legislative  Affairs, 
Institute  of  Museum  and  Library 
Services,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506,  telephone 
(202)  606-4648. 

Dated;  September  3,  2002. 
Mamie  Bittner, 

Director  of  Public  and  Legislative  Affairs. 
[FR  Doc.  02-22766  Filed  9-6-02;  8:45  ami 

BILUNG  CODE  7036-01-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  70-14a-MLA,  ASLBP  No.  02- 
803-04-MLA] 

Nuclear  Fuel  Services,  inc.; 
Designation  of  Presiding  Officer 

Pursuant  to  delegation  by  the 
Commission,  see  37  FR  28,710  (Dec.  29, 
1972),  and  the  Commission's 
regulations,  see  10  CFR  2.1201,  2.1207, 
notice  is  hereby  given  that  (1)  a  single 
member  of  the  Atomic  Safety  and 
Licensing  Board  Panel  is  designated  as 
Presiding  Officer  to  rule  on  petitions  for 
leave  to  intervene  and/or  requests  for 
hearing;  and  (2)  upon  making  the 
requisite  findings  in  accordance  with  10 
CFR  2.1205(h),  the  Presiding  Officer 
will  conduct  an  adjudicatory  hearing  in 
the  following  proceeding:  Nuclear  Fuel 
Services,  Inc.,  Erwin,  Tennessee, 
(Material  License  Amendment). 

The  hearing  will  be  conducted 
pursuant  to  10  CFR  part  2,  subpart  L,  of 
the  Commission's  Regulations, 
"Informal  Hearing  Procediues  for 
Adjudications  in  Materials  and  Operator 
Licensing  Proceedings."  This 
proceeding  concerns  requests  for 
hearing  submitted  (1)  on  August  6,  2002 
by  David  Wallack;  (2)  on  August  7, 
2002,  by  Trudy  L.  Wallack;  (3)  on 
August  8,  2002,  by  the  Oak  Ridge 
Environmental  Peace  Alliance, 
Tennessee  Environmental  Coimcil,  the 
State  of  Franklin  Group/Sierra  Club,  and 
Friends  of  the  Nolichuckey  River 
Valley,  Inc.;  (4)  on  August  8.  2002,  by 
the  Blue  Ridge  Environmental  Defense 
League,  Inc.;  and  (5)  on  August  8,  2002, 
by  fifteen  Northeast  Tennessee 
residents.  The  requests  were  filed  in 
response  to  a  notice  of  consideration  by 
the  NRC  staff  of  a  proposed  request  from 
Nuclear  Fuel  Services,  Inc.,  (NFS)  to 
amend  its  special  nuclear  material 
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license  to  authorize  construction  and 
operation  of  a  Low-Enriched  Uranyl 
Nitrate  Storage  Building  at  the  NFS  site 
in  Erwin,  Tennessee,  and  to  increase  the 
U235  possession  limit.  The  notice  of 
environmental  assessment  performed  by 
the  staff,  finding  of  no  significant 
impact,  and  opportunity  for  a  hearing 
were  publishwl  in  the  Federal  Register 
on  July  9,  2002  (67  FR  45,555). 
The  Presiding  Officer  in  this 
proceeding  is  Administrative  Judge 
Alan  S.  Rosenthal.  Pursuant  to  the 
provisions  of  10  CFR  2.722,  2.1209, 
Administrative  Judge  Richard  F.  Cole 
has  been  appointed  to  assist  the 
Presiding  Officer  in  taking  evidence  and 
in  preparing  a  suitable  record  for 
review. 

All  correspondence,  documents,  and 
other  materials  shall  be  filed  with 
Judges  Rosenthal  and  Cole  in 
accordance  with  10  CFR  2.1203.  Their 
addresses  are: 

Administrative  Judge  Alan  S.  Rosenthal, 
Presiding  Officer,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001; 
Administrative  Judge  Richard  F.  Cole, 
Special  Assistant,  Atomic  Safety  and 
Licensing  Board  Panel,  U.S.  Nuclear 
Regulatory  Commission,  Washington, 
DC  20555-0001. 

Issued  at  Rockville,  Maryland,  this  third 
day  of  September,  2002. 
G.PaulBoUwerkm, 
Chief  Administrative  Judge,  Atomic  Safety 
and  Licensing  Board  Panel. 
[FR  Doc.  02-22788  Filed  9-6-02;  8:45  am] 
BILLING  CODE  7590-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Doclcet  Nos.  50-338  AND  50-339] 

Virginia  Electric  and  Power  Company; 
Notice  of  Withdrawal  of  Application  for 
Amendments  to  Facility  Operating 
Licenses 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  has 
granted  the  request  of  Virginia  Electric 
and  Power  Company  (the  licensee)  to 
withdraw  its  July  18,  2000,  application, 
for  proposed  amendments  to  Facility 
Operating  License  Nos.  NPF-4  and 
NPF-7  for  the  North  Anna  Power 
Station,  Unit  Nos.  1  and  2,  located  in 
Louisa  County,  Virginia. 

The  proposed  amendments  would 
have  revised  the  Facility  Operating 
Licenses  to  delay  the  implementation  of 
Improved  Technical  Specifications  to  no 
later  than  December  20,  2002. 

"The  Commission  had  previously 
issued  a  Notice  of  Consideration  of 


Issuance  of  Amendments  published  in 
the  Federal  Register  on  July  25.  2002 
(67  FR  48679),  and  repeated  the  notice 
in  the  Federal  Register  on  August  6, 
2002  (67  FR  50962).  However,  by  letter 
dated  August  26,  2002,  the  licensee 
stated  they  had  implemented  ITS  on 
August  20,  2002.  As  such  the  proposed 
amendment  is  no  longer  needed. 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendments  dated  July  18,  2002,  and 
the  licensee's  letter  dated  August  26, 
2002,  which  withdrew  the  application 
for  license  amendments.  Documents 
may  be  examined,  and/or  copied  for  a 
fee,  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland,  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Documents 
Access  and  Management  Systems 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  Internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS  should  contact  the 
NRC  PDR  reference  staff  by  telephone  at 
1-800-397-4209  or  301-415-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  30th  day 
of  August,  2002. 

For  the  Nuclear  Regulatory  Commission. 
Stephen  R.  Monarque, 
Project  Manager,  Section  1 ,  Project 
Directorate  II,  Division  of  Licensing  Project 
Management,  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-22789  Filed  9-6-02;  8:45  am) 

BILUNG  CODE  7590-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  35-27564] 

Filings  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  as  Amended 
("Act") 

August  30,  2002. 

Notice  is  hereby  given  that  the 
following  filing(s)  has/have  been  made 
with  the  Commission  pursuant  to 
provisions  of  the  Act  and  rules 
promulgated  under  the  Act.  All 
interested  persons  are  referred  to  the 
application(s)  and/or  declaration(s)  for 
complete  statements  of  the  proposed 
transaction(s)  summarized  below.  The 
application(s)  and/or  declaration(s)  and 
any  amendment(s)  is/are  available  for 
public  inspection  through  the 
Commission's  Branch  of  Public 
Reference.  ' 


Interested  persons  wishing  to 
conunent  or  request  a  hearing  on  the 
application(s)  and/or  declaration(s) 
should  submit  their  views  in  writing  by 
September  24.  2002,  to  the  Secretary. 
Securities  and  Exchange  Commission, 
Washington,  DC  20549-0609,  and  serve 
a  copy  on  the  relevant  applicant(sj  and/ 
or  declarant(s)  at  the  address(es) 
specified  below.  Proof  of  service  (by 
affidavit  or,  in  the  case  of  an  attorney  at 
law,  by  certificate)  should  be  filed  with 
the  request.  Any  request  for  hearing 
should  identify  specifically  the  issues  of 
facts  or  law  that  are  disputed.  A  person 
who  so  requests  will  be  notified  of  any 
hearing,  if  ordered,  and  will  receive  a 
copy  of  any  notice  or  order  issued  in  the 
matter.  After  September  24,  2002.  the 
application(s)  and/or  declaration(s),  as 
filed  or  as  amended,  may  be  granted 
and/or  permitted  to  become  effective. 

The  Southern  Company,  et  al.  (70-9771) 

The  Southern  Company  ("Southern"), 
270  Peachtree  Street,  NW..  Atlanta, 
Georgia  30303,  a  registered  holding 
company,  and  its  wholly  owned 
subsidiaries.  Mobile  Energy  Services 
Holdings,  Inc.  ("Holdings")  and  Mobile 
Energy  Services  Company,  L.L.C. 
("Mobile  Energy") '  both  of  1155 
Perimeter  Center  West,  Atlanta,  Georgia 
30338  (collectively,  "Applicants"),  have 
filed  an  amended  and  restated 
application-declaration  ("Application") 
under  sections  6(a),  7.  11(f),  11(g),  12(a). 
12fb),  12(d),  12(e),  12(f)  and  rules  44,  45. 
54,  62,  63  and  64  of  the  Act. 

The  Commission  issued  an  initial 
notice  of  the  filing  of  the  Application  on 
October  16,  2000  (HCAR  No.  27254). 
which  described  the  First  Amended 
Joint  Plan  of  Reorganization  dated 
September  15,  2000  ("First  Plan").  On 
April  11,  2001  the  Commission  issued  a 
supplemental  notice  (HCAR  No.  27377) 
that  described  the  Second  Amended 
Joint  Plan  of  Reorganization  dated 
February  21,  2001  ("Second  Plan").  This 
supplemental  notice  describes  the  Third 
Joint  Plan  of  Reorganization,  as 
Modified  ("Third  Plan").  The  Third 
Plan  supercedes  the  First  Plan  and  the 
Second  Plan  although  it  contains 
numerous  similarities. 

Applicants  propose  that  the 
Commission  issue:  (1 )  An  order  under 
section  11(f)  of  the  Act  approving  the 
Third  Plan  and  certain  related 


'  Mobile  Energy  is  a  wholly  owned  limitad 
liability  company  subsidiary  of  Holdings  to  whii  h 
Holdings  transferred  all  of  its  assets  other  than  its 
equity  interest  in  Mobile  Energy  in  July  1995 
Mobile  Energy  is  an  electric  utility  compan\  within 
the  meaning  of  section  2(a)(3)  of  the  Act. 
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transactions  under  the  Third  Plan;  ^  and 
(2)  a  report  on  the  Third  Plan  under 
section  11(g)  to  accompany  a 
solicitation  of  creditors  and  any  other 
interest  holders  for  approval  of  the 
Third  Plan  in  the  bankruptcy 
proceedings.^  Applicants  also  seek 
approval  of  the  ballots  and  notice  of 
confirmation  date  and  objection 
deadline  which  will  be  sent  to  creditors 
entitled  to  vote  on  the  Third  Plan. 

I.  Background 

The  "Industrial  Complex"  is 
comprised  of  the  "Energy  Complex" 
(described  below),  a  pulp  mill,  a  paper 
mill  and  a  tissue  mill,  all  located  in 
Mobile,  Alabama.  The  Scott  Paper 
Company  ("Scott")  constructed  some  of 
the  facilities  in  the  early  1960s; 
additional  generation  capacity  was 
added  in  the  mid-1980s;  and  a  new 
recovery  boiler  was  added  in  1994. 
Some  of  the  facilities  [e.g.,  recovery 
boiler  capacity)  were  financed  with 
Industrial  Revenue  Bonds  issued  by  the 
Industrial  Development  Board  ("IDB") 
of  the  City  of  Mobile,  Alabama,  and 
leased  to  Scott  Paper.  In  1985,  the 
Federal  Energy  Regulatory  Commission 
("FERC")  determined  the  then-existing 
facilities  constituted  a  qualifying 
cogeneration  facility  under  the  Public 
Utility  Regulatory  Policies  Act  of  1978 
("PURPA")." 

Southern  is  a  registered  public-utility 
holding  company  that  holds  the 
securities,  directly  or  indirectly,  of  six 
operating  public-utility  companies. ^ 
Southern  also  holds,  directly  or 
indirectly,  the  securities  of  energy- 
related  companies,  exempt 
telecommunications  companies,  exempt 
wholesale  generators  and  foreign  utility 
companies  and  authorized  intermediate 
and  special  purpose  subsidiaries.  The 
Southern  system  provides  electric 


2  Section  11(f)  of  the  Act  provides,  in  relevant 
part,  that  "a  reorganization  plan  for  a  registered 
holding  company  or  any  subsidiary  company 
thereof  shall  not  become  effective  unless  such  plan 
shall  have  been  approved  by  the  Commission  after 
opportunity  for  hearing  prior  to  its  submission  to 
the  court." 

'Section  11(g)(2)  of  the  Act  provides,  in  relevant 
part,  that  any  solicitation  for  consents  to  or 
authorization  of  any  reorganization  plan  of  a 
registered  holding  company  or  any  subsidiary 
company  thereof  shall  be  "accompanied  or 
preceded  by  a  copy  of  a  report  on  the  plan  which 
shall  be  made  by  the  Commission  after  an 
opportunity  for  a  hearing  on  the  plan  and  other 
plans  submitted  to  it,  or  by  an  abstract  of  such 
report  made  or  approved  by  the  Commission." 

■•  Scott  Paper  Co..  32  FERC  (CCH)  1  62.175  (1985). 

'These  companies  are  Alabama  Power  Company. 
Georgia  Power  Company.  Gulf  Power  Company. 
Mississippi  Power  Company.  Savannah  Electric  and 
Power  Company,  and  Southern  Power  Company.  In 
addition.  Alabama  Power  Company  and  Georgia 
Power  Company  each  own  50%  of  Southern 
Electric  Generating  Company. 


power  in  the  majority  of  the  states  of 
Alabama  and  Georgia  and  portions  of 
Florida  and  Mississippi,  operating 
centrally  dispatched  electric  power 
generation  transmission  and 
distribution  assets.  As  of  December  31, 
2001,  Southern's  consolidated 
capitalization  (including  current 
portions)  was  $21  billion,  comprised  of 
36.3%  common  stock  equity,  12.6% 
preferred  stock  and  preferred  securities 
and  51.1%  debt. 

On  Dec.  13, 1994  the  Commission 
authorized  Southern  to  organize 
Holdings  as  a  new  subsidiary  and 
acquire  all  of  its  common  stock.^  Scott 
sold  the  energy  facilities,  black  liquor 
recovery  equipment,  and  related  assets, 
permits  and  agreements  ("Energy 
Complex")  ^  to  Holdings.  Upon 
acquisition  of  the  Energy  Complex, 
Holdings  entered  into  three  separate  25 
year  energy  services  agreements  with 
the  owners  of  each  of  the  pulp,  paper 
and  tissue  mills  within  the  Industrial 
Complex  under  which  Holdings  would 
provide  power  and  steam  processing 
services  to  each  of  those  mills  and 
liquor  processing  services  to  the  pulp 
mill.  In  July  1995,  Southern  formed 
Mobile  Energy  as  a  limited  liability 
company  subsidiary  of  Holdings. 
Holdings  owns  100%  of  the  equity 
interest  in  Mobile  Energy.  Mobile 
Energy  acquired  ownership  fi-om 
Holdings  of  the  Energy  Complex  on  July 
14, 1995. 

The  mill  facilities  in  the  Industrial 
Complex  are  vast,  covering  more  than 
700  acres.  The  Energy  Complex  was 
constructed  specifically  to  serve  the 
Scott  mill  operations.  In  late  1995  Scott 
was  merged  into  a  subsidiary  of 
Kimberiy  Clark  Corporation  ("KC")  and 
the  resulting  entity  was  renamed 
Kimberiy  Clark  Tissue  Company 
("KCTC").  As  a  consequence  of  the 
merger.  KCTC  became  Mobile  Energy's 
largest  customer,  representing 
approximately  75%  of  Mobile  Energy's 
revenues  in  1998.  Of  that  amount. 
KCTC's  pulp  mill  accounted  for 
approximately  50%  of  Mobile  Energy's 
revenues.  The  pulp  mill  also  provided 
85%  of  the  fuel  used  by  the  Energy 
Complex  in  the  form  of  biomass  and 
black  liquor.  In  1998  KCTC  notified 
Mobile  Energy  that  KCTC  would  close 
its  pulp  mill  and  terminate  its  contract 
to  purchase  energy  services  from  Mobile 


•■HCAR  No.  26185. 

'  The  Energy  Complex  is  currently  comprised  of 
four  power  boilers,  one  recovery  boiler,  four  turbine 
generators,  two  black  liquor  evaporator  sets,  various 
related  waste  treatment  facilities,  fuel  and  "liquor" 
storage,  station  control  facilities  and  associated 
feed  water  systems,  air  emissions  controls,  and  other 
auxiliary  systems. 


Energy  for  the  pulp  mill  effective 
September  1, 1999. 

Mobile  Energy  owns  and  operates  the 
Energy  Complex.  KC  owns  both  the 
tissue  mill  and  the  pulp  mill.^  The 
paper  mill  is  owned  by  S.D.  Warren 
Company  Alabama,  LLC  ("S.D. 
Warren").  Mobile  Energy  provides 
power  and  steam  processing  services  to 
the  mills  located  in  the  Industrial 
Complex  and  processed  certain 
chemicals  that  were  the  by-product  of 
the  pulp  mill,  until  the  pulp  mill  ceased 
producing  pulp  in  September  1999. 

The  effect  of  the  pulp  mill  closure 
was  that  Mobile  Energy's  revenues 
would  be  significantly  reduced  while 
unit  costs  of  electrici^  produced  in  the 
Energy  Complex  would  be  increased. 
The  pulp  mill  closure  meant  that  Mobile 
Energy's  largest  pimJiaser  would  cease 
buying  energy  services  and  Mobile 
Energy  would  lose  the  related  revenue. 
Further,  closure  of  the  pulp  mill  also 
altered  the  demand  for  steam  relative  to 
the  demand  imposed  on  the  Energy 
Complex  for  electricity,  with  the  result 
that  Mobile  Energy's  cost  of  electric 
power  generation  increased.  Closure  of 
the  KCTC  pulp  mill  meant  that  the  by- 
products of  pulping  operations  which 
had  served  as  a  plentiful  and 
inexpensive  source  of  fuel  for  the 
Energy  Complex  (i.e.,  biomass  and  black 
liquor)  would  no  longer  be  available. 
The  consequences  from  the  anticipated 
loss  of  the  KCTC  pulp  mill  contract  and 
operations  triggered  the  filing  by  Mobile 
Energy  and  Holdings  of  cases  imder 
Chapter  11  of  the  Bankruptcy  Code. 

On  January  14, 1999,  Mobile  Energy 
and  Holdings  (collectively,  "Debtors") 
filed  voluntary  petitions  in  the  United 
States  Bankruptcy  Court  for  the 
Southern  District  of  Alabama 
("Bankruptcy  Court")  for  protection 
under  Chapter  11  of  the  United  States 
Bankruptcy  Code  ("Bankruptcy  Code"). 
Both  entities  filed  as  debtors  in 
possession  continuing  their  operations; 
as  a  result,  the  Bankruptcy  Court  has 
appointed  no  trustee  or  receiver. 

The  Third  Plan  was  filed  with  the 
Bankruptcy  Court  on  December  14,  2001 
along  with  the  Second  Amended 
Disclosure  Statement,  as  modified. 
Under  section  1125  of  the  Bankruptcy 
Code,  the  Debtors  may  not  solicit  votes 
for  acceptances  of  the  Third  Plan  imtil 
the  Bankruptcy  Court  approves  a 
disclosure  statement  that  contains 
information  of  a  kind,  and  in  sufficient 
detail,  adequate  to  enable  creditors  to 
make  an  informed  judgment  whether  to 


"  In  December  2(X)0,  KC  became  the  successor  to 
KCTC  by  assignment.  All  assets  and  liabilities  of 
KCTC  were  assigned  to  KC  on  or  about  December 
31.  2000.  KCTC  was  then  dissolved. 
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vote  for  acceptance  or  rejection  of  the 
plan.  A  hearing  was  held  with  the 
Bankruptcy  Court  on  December  14,  2001 
to  determine  whether  the  Second 
Amended  Disclosure  Statement  as 
modified  meets  the  requirements  of 
section  1125  of  the  Bankruptcy  Code. 

An  ad  hoc  committee  of  nolders  of 
Debtors'  tax-exempt  bonds  and  first 
mortgage  bonds  established  the 
"Bondholder  Steering  Committee," 
which  is  comprised  of  certain  holders  of 
existing  securities  as  constituted  &t>m 
tipie  to  time.  Currently  the  Bondholder 
Steering  Committee  is  comprised  of 
Credit  Suisse  First  Boston  and  Morgan 
Stanley,  and  Wachovia  Bank,  National 
Association,  formerly  known  as  First 
Union  National  Bank,  the  indenture 
trustee  for  each  of  the  two  bond 
issuances,  as  an  ex  officio  member.  The 
indenture  trustees  represent  all  of  the 
bondholders.  The  Bondholder  Steering 
Committee  supports  confirmation  of  the 
Third  Plan,  whose  members  collectively 
hold  in  excess  of  70%  of  the  taxable 
bonds  and  in  excess  of  64%  of  the  tax- 
exempt  bonds  of  Mobile  Energy.^ 

The  Application  includes  the  Third 
Plan  and  the  Second  Amended 
Disclosure  Statement  as  Modified  for 
Mobile  Energy  and  Holdings.  The  Third 
Plan  was  precipitated  by  a  nimiber  of 
circumstances.  The  contemplated 
reactivation  of  pulp  mill  operations, 
part  of  the  First  Plan,  did  not 
materialize.  A  conditional  settlement 
agreement  with  KC,  another  part  of  the 
First  Plan,  was  rendered  void  ab  initio 
due  to  the  failure  of  certain  conditions 
precedent.  In  addition,  natural  gas 
prices  during  the  past  year  reached 
extremely  high  levels  relative  to 
previous  forecasts,  which  made  it 
difiicult  to  proceed  with  a  planned  165- 
megawatt  cogeneration  project  ("Cogen 
Project"),  also  part  of  prior  plans.  In 
addition,  the  Third  Plan  as  filed  with 
the  Bankruptcy  Court  on  December  14, 
2001,  contained  an  election  for  the 
bondholders  to  receive  either  shares  of 
stock  of  Holdings,  or  member  interests 
in  Mobile  Energy.  Which  election  to 
make  depended  on  a  variety  of  factors, 
including  whether  the  Internal  Revenue 
Service  would  issue  a  private- letter 
ruling  on  certain  income  tax  matters. 
The  Internal  Revenue  Service  declined 
to  issue  any  ruling  on  the  matter  so  the 
Debtors  and  the  bondholders  have 
decided  not  to  pursue  a  plan  with  the 
election  to  receive  member  interests  in 


'On  February  4, 1999,  an  official  committee  on 
unsecured  creditors  was  appointed  in  the  Chapter 
11  cases  ("Committee").  The  Committee  has  not 
sought  Bankruptcy  Court  approval  to  retain  counsel 
or  any  other  professionals  to  represent  its  interests. 
The  Committee  has  not  been  actively  involved  in 
the  Bankruptcy  cases. 


Mobile  Energy.  Consequently,  the  Third 
Plan  as  modified,  provides  that  the 
bondholders  will  receive  shares  of  stock 
of  Holdings  without  an  election 
provision.  As  a  result.  Applicants  state, 
the  Third  Plan  is  very  similar  to  the 
Second  Plan. 

Applicants  state  the  purposes  of  the 
transactions  described  in  the  Third  Plan 
are  to:  (1)  Permit  Mobile  Energy  and 
Holdings  to  reorganize  and  emerge  from 
bankruptcy;  (2)  maximize  the  recovery 
of  Mobile  Energy's  bondholders  on  their 
capital  investment;  (3)  eliminate  the 
direct  and  indirect  equity  ownership  of 
Southern  in  Mobile  Energy  and 
Holdings;  and  (4)  allow  Mobile  Energy 
to  operate  as  a  qualifying  facility  ("QF") 
under  PURPA  aJFter  the  effective  date  of 
the  Third  Plan,  which  will  cause  Mobile 
Energy  and  Holdings  to  no  longer  be 
subject  to  the  Act.  Certain  transactions 
contemplated  by  the  Third  Plan  require 
Commission  authorization.  The 
jurisdictional  aspects  of  the  Third  Plan 
are  simunarized  below. 

n.  The  Third  Plan 

A.  Overview 

Applicants  request  authorization  for 
the  solicitation  regarding  the  Third  Plan 
under  sections  11(f)  and  11(g)  of  the 
Act,  and  authorization  imder  section 
12(e)  to  solicit  consents  and  approvals 
from  the  holders  of  the  securities  of 
Mobile  Energy  and  Holdings,  along  with 
other  ancillary  and  related 
authorizations  to  implement  the  Third 
Plan.io 

Under  the  Third  Plan,  Southern's 
equity  interests  in  Mobile  Energy  will  be 
extinguished  and  the  bondholders  will 
become  the  exclusive  equity  interest 
holders  in  reorganized  Mobile  Energy. 
The  allowed  claims  of  non-insider 
creditors  aside  from  the  bondholders 
will  be  paid  in  full  or  reinstated.  The 
claims  of  insiders  of  the  Debtors  are 
treated  by  agreement  as  set  forth  in  the 
Third  Plan. 

Mirant  Services  L.L.C.  ("Mirant 
Services"),  previously  known  as 
Southern  Energy  Resoxut;es,  Inc.,  was 
the  operator  of  the  Energy  Complex 
through  March  31,  2001.  FoUov^ring  a 
solicitation  process.  Mobile  Energy 
selected  Operational  Energy  Corporation 
("OEC"),  an  affiliate  of  Enron,  as  the 
operation  and  maintenance  operator 
after  March  31,  2001,  pending 
confirmation  of  the  Third  Plan.  OEC 


replaced  Mirant  Services  and 
implemented  cost  reductions." 

The  Third  Plan  focuses  upon 
maintaining  and  furthering  operating 
cost  reductions  in  the  context  of 
continuing  to  provide  services  to  those 
mills  presently  operating  in  the 
Industrial  Complex,  KC's  tissue  mill  and 
the  pulp  mill.  KC  has  demolished  the 
pulp  mill.  However,  KC  continues  to 
operate  components  of  the  pulp  mill 
and  these  pulp  mill  legacy  assets 
continue  to  use  the  services  provided  by 
Mobile  Energy  under  the  "Pulp  Mill 
Energy  Services  Agreement."  S.D. 
Warren  closed  the  paper  mill  on 
December  14,  2001. 

In  order  to  assess  the  merits  of  the 
business  strategy  incorporated  in  the 
Third  Plan  projections  have  been 
prepared.  The  projections  reflect  S.D. 
Warren's  closure  of  the  paper  mill  and 
presume  that  KC  curtails  tissue  mill 
operations  as  suggested  to  the  Debtors 
by  KC  representatives. '2  Applicants 
note  the  projections  show  positive  cash 
flows  and  thus  value  to  the 
bondholders,  who  will  be  the  future 
owners  of  equity  interests  in  Holdings 
imder  the  Third  Plan.  Applicants 
further  note  the  projections  also  show 
greater  value  to  the  bondholders  under 
3ie  Third  Plan  than  they  would  receive 
in  liquidation. 

Under  the  projections.  Mobile  Energy 
estimates  that  it  will  provide 
approximately  1.1  million  MMBtus  of 
steam  to  the  tissue  mill  during  2002  and 
approximately  932,000  MMBtus  of 
steam  thereafter.  Applicants  anticipate 
that  Mobile  Energy  will  provide 
approximately  341,0*00  megawatt  hours 
of  electricity  in  2002  to  the  tissue  mill 
and  approximately  400,000  megawatt 
hours  of  electricity  thereafter.  The 
estimated  usage  for  steam  and  power  for 
2003  and  later  years  is  approximately 
55%  and  124%,  respectively,  of  the 
amount  of  steam  and  power  provided  to 
the  tissue  mill  during  1998.  Applicants 


»°The  materials  to  be  included  in  the  solicitation 
include  the  Third  Plan,  the  Second  Amended 
Disclosure  Statement  as  Modified  and  exhibits,  the 
ballots  and  notice  of  confirmation  hearing. 


' '  OEC  filed  for  bankruptcy  in  December  2001 ,  as 
did  Enron  Corp.  and  other  affiliates  of  OEC.  OEC 
continues  to  operate  the  Energy  Complex  in 
accordance  with  an  operating  agreement  between  it 
and  Mobile  Energy.  As  a  debtor  under  Chapter  1 1 
of  the  Bankruptcy  Code,  OEC  could  elect  to  reject 
the  operating  agreement  between  it  and  Mobile 
Energy.  Applicants  state  that  the  management  of 
Mobile  Energy  understands  that  risk  and  believes 
that  in  such  event  it  could  replace  OEC  with  a  new 
operator  that  would  perform  the  same  functions  as 
OEC,  and  that  there  would  be  no  interruption  in 
services  to  Mobile  Energy's  customers. 

'^  A  KC  representative  signed  an  affidavit  stating 
the  anticipated  future  level  of  steam  and  power 
processing  services  that  the  tissue  mill  would 
require.  Mobile  Energy  used  those  levels  in  the 
projections.  However,  KC  currently  is  exceeding  the 
levels  stated  in  the  affidavit.  Applicants  state,  to  be 
conservative.  Mobile  Energy  continues  to  use  the 
lower  levels  of  contemplated  services  in  the 
projections. 
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further  state  that  Mobile  Energy  intends 
to  continue  to  sell  electricity  in  excess 
of  the  mill  owners'  demands  during 
peak  periods  into  the  wholesale  market: 
an  estimate  of  these  additional  revenues 
is  also  included  in  the  projections. 

The  Third  Plan  contemplates  that 
after  Southern  is  divested  of  its 
ownership  of  Mobile  Energy,  Mobile 
Energy  will  qualify  as  a  QF  under 
PURPA.  rendering  it  not  a  public-utility 
under  the  Act.'^  Applicants  state  the 
effect  of  Southern's  disaffiliation  with 
the  Debtors  is  beneficial  to  Southern 
because  Southern  has  written  off  its 
investment  in  the  Debtors  for  financial 
accounting  purposes  and  it  removes  a 
drain  on  Southern's  management's  time 
and  attention.  Applicants  state  that 
Southern  will  have  substantially 
reduced  obligations  going  forward  with 
respect  to  Mobile  Energy  and  Holdings. 

B.  The  Cogeneration  Development 
Agreement 

In  February  2000.  the  Debtors.  Mi  rant 
Services  and  Mirant  Corporation 
("Mirant"),  entered  into  the 
"Cogeneration  Development 
Agreement."  The  Debtors  contemplated 
the  development  by  Mobile  Energy  of 
the  Cogen  Project,  a  165-megawatt  gas 
fired  cogeneration  facility  within  the 
Industrial  Complex.  Mirant  committed 
to  provide  to  Mobile  Energy  a  General 
Electric  combustion  turbine  ("GE 
Combustion  Turbine")  in  exchange  for 
certain  payments  and  also  committed  to 
contribute  equity  to  the  Cogen  Project. 
Mirant  Services  was  to  be  the  operator 
of  the  Cogen  Project. 

For  several  reasons,  including  a 
dramatic  rise  in  long-term  natural  gas 
prices  that  negatively  affected  the 
economics  of  the  Cogen  Project,  the 
Cogeneration  Development  Agreement 
was  amended  twice.  On  May  16.  2001. 
the  Bankruptcy  Court  approved  the 
second  amendment,  "CDAA  No.  2."  As 
a  resuh  of  CDAA  No.  2,  the  Debtors 
received  a  net  amount  of  $5.0  million  in 
cash  in  exchange  for  the  relinquishment 
to  certain  contract  rights,  such  as.  the 
Debtors'  rights  to  the  GE  Combustion 
Turbine  that  was  to  be  contributed  by 
Mirant.  The  practical  effect  of  CDAA 
No.  2  is  that  the  Cogen  Project  will  not 
be  developed  by  Mobile  Energy  under 
the  Third  Plan.  Because  the  Cogen 


"Mobile  Energy  previously  filed  an  application 
with  the  FERC  seeking  certification  as  a  QF  as  of 
the  effective  date  of  the  First  Plan;  however,  the 
configuration  presumed  in  the  original  application 
has  been  superceded  by  the  configuration  that 
serves  as  the  basis  for  the  Third  Plan.  Applicants 
state  an  appropriate  application  will  be  made  to 
seek  qualification  of  assets  of  reorganized  Mobile 
Energy  that  satisfy  pertinent  regulatory  tests  as  a  QF 
consistent  with  the  business  plan  that  forms  the 
basis  of  the  Third  Plan. 


Project  will  not  go  forward,  the 
projections  do  not  assume  any  revenues 
to  be  received  from  the  Cogen  Project. 
However,  certain  provisions  of  the 
Cogeneration  Development  Agreement 
remain  in  effect. 

Under  the  Cogeneration  Development 
Agreement.  Applicants  state.  Southern. 
Mirant  and  Mirant  Services  had  only 
limited  ongoing  obligations  to  the 
Debtors.  Southern's  existing  obligations 
to  the  owners  of  the  tissue  mill,  paper 
mill,  and  pulp  mill  under  the 
Environmental  Guaranty  entered  into  in 
December  1994  and  the  Mill  Owner 
Maintenance  Reserve  Account 
Agreement  entered  into  in  August  1995 
are  to  continue.  Mobile  Energy  agreed  in 
the  Cogeneration  Development 
Agreement  to  compensate  and 
indemnify  Southern  for  any  costs  it 
incurred  under  either  agreement.  That 
compensation  obligation  is  secured  by  a 
priority  lien  on  Mobile  Energy's  assets. 
The  indemnities  in  favor  of  Southern. 
Mirant  and  Mirant  Services  continue  in 
effect  under  CDAA  No.  2.  Applicants 
state  that  the  amounts,  if  any.  that  may 
be  owed  to  Southern.  Mirant  or  Mirant 
Services  under  the  surviving 
indemnities  are  not  capable  of  being 
quantified  at  this  time.  Applicants  state 
that  the  Debtors'  management  is 
unaware  of  any  current  obligations 
under  the  underlying  agreements,  and 
in  any  event,  does  not  believe  the 
Debtors'  future  obligations  under  the 
indemnities  will  have  a  materially 
adverse  effect  on  the  Debtors'  future 
business  operations. 

Under  the  Cogeneration  Development 
Agreement.  Mobile  Energy  and  Holdings 
agreed  to  indemnify  Southern  from  any 
taxes  imposed  on  Southern  attributable 
to  any  net  taxable  income  recognized  by 
Mobile  Energy  or  Holdings  which 
exceed  Southern's  excess  loss  account 
balance  with  respect  to  its  stock 
investment  in  Holdings.  This 
compensation  obligation  is  limited  to 
the  tax  owed  on  income  equal  to  the 
amoimt  of  the  excess  loss  account  prior 
to  it  being  triggered.  The  maximum 
Southern  obligation  concerning  the 
excess  loss  account  can  be  estimated, 
recognizing  that  the  balance  fluctuates 
periodically,  depending  upon,  inter  alia, 
the  results  of  operations  of  Mobile 
Energy  and  Holdings.  As  of  December 
31.  2001  the  excess  loss  account 
approximated  $82.8  million.  The  federal 
statutory  corporate  income  tax  rate  is 
35%;  therefore,  under  these 
circumstances.  Applicants  state  that 
Southern's  maximum  potential 
expostue  could  approximate  $29 
million. 


C.  Treatment  of  Claims  Under  the  Third 
Plan 

The  bondholders  under  the  Third 
Plan  will  receive  shares  in  reorganized 
Holdings  ("New  Common  Stock"). 

1.  Unsecured  Creditors;  Others 

Under  the  Third  Plan,  the  claims  of 
the  general  unsecured  creditors  and  the 
claims  of  all  other  creditors,  except 
Southern,  Mirant,  Mirant  Services  and 
the  bondholders,  will  be  paid  in  full. 
The  claims  of  unsecured  creditors  are 
approximately  $431,000  without 
consideration  of  proof  of  claims  (some 
of  which  claims  have  not  been 
quantified  by  the  claimants)  from  the 
mill  owners  against  the  Debtors.  Debtors 
are  contesting  the  mill  owners'  proof  of 
claims. 

2.  First  Mortgage  Bonds 

Mobile  Energy  issued  the  first 
mortgage  bonds  on  August  1, 1995,  in 
the  principal  amoimt  of  $255,210,000 
due  January  1,  2017  and  bearing  annual 
interest  at  8.665%.  Each  holder  of  a 
First  Mortgage  Bondholder  Claim  shall 
receive  in  complete  settlement, 
satisfaction  and  discharge  of  their  First 
Mortgage  Bondholder  Claims,  a  pro  rata 
share  of  72.594%  of  the  New  Common 
Stock  of  Holdings. 

3.  Tax  Exempt  Bonds 

In  December  1983,  the  IDB  issued  tax- 
exempt  bonds  ("1983  Tax-Exempt 
Bonds")  to  finance  the  construction  of 
the  No.  7  Power  Boiler  and  certain 
auxiliary  systems.  In  December  1984 
("1984  Tax-Exempt  Bonds"),  the  EDB 
issued  tax-exempt  bonds  to  refund  the 
1983  Tax-Exempt  Bonds. 

Refunding  of  the  1984  Tax-Exempt 
Bonds  occurred  in  1995  by  means  of 
tax-exempt  bonds  in  the  original 
principal  amount  of  $85,000,000 
scheduled  to  mature  January  1,  2020 
("Tax-Exempt  Bonds").  Under  the  Third 
Plan,  each  holder  of  a  Tax-Exempt 
Bondholder  Claim  shall  receive  in 
complete  settlement,  satisfaction  and 
discharge  of  their  Tax-Exempt 
Bondholder  Claims,  (1)  a  pro  rata  share 
of  27.406%  of  the  New  Common  Stock 
of  Holdings,  and  (2)  these  holders  shall 
cetain  a  pro  rata  share  of  $1  million  of 
their  outstanding  Tax-Exempt  Bonds. 

4.  Southern's,  Mirant's  and  Mirant 
Services'  Claims 

Under  the  Third  Plan,  Southern, 
Mirant  and  Mirant  Services  will  receive 
the  treatment  provided  in  the 
Cogeneration  Envelopment  Agreement, 
as  amended,  in  full  satisfaction  of  their 
claims.  Generally,  Southern's  claims 
receive  one  of  two  different  types  of 
treatment  in  the  Third  Plan.  The 
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estimated  recovery  for  Southern's  pre- 
petition  claims  is  approximately 
0.3%.^''  Southern's  post-petition  claims 
will  receive  100%  pajmient  imder  the 
Third  Plan. 

m.  Post  Reorganization  Ownership 
Structure 

On  the  effective  date  of  the  Third 
Plan,  Southern's  interest  in  Holdings 
shall  be  cancelled  and  extinguished.  As 
a  consequence.  Southern's  pre-petition 
shares  in  Holdings  would  no  longer 
have  any  claim  to  voting  rights, 
dividends  or  in  fact  any  ri^ts  with 
respect  to  Holdings.  Neither  Southern 
nor  any  of  its  affiliates  would  hold  any 
interest  of  any  kind  in  either  Holdings 
or  Mobile  Energy.  The  existing 
bondholders  will  hold  the  New 
Common  Stock,  which  will  constitute 
the  entire  equity  interest  in  the 
reorganized  Holdings.  Holdings  will 
continue  to  own  100%  of  the  equity 
ownership  of  Mobile  Energy. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-22768  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  801(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Issuer  Delisting;  Notice  of  Application 
to  Withdraw  from  Listing  and 
Registration  on  the  Boston  Stock 
Exchange;  (Stratus  Services  Group, 
Inc.,  Common  Stock,  $.01  par  value) 
File  No.  1-15789 

September  3,  2002. 

Stratus  Services  Group,  Inc.,  a 
Delaware  corporation  ("Issuer"),  has 
filed  an  application  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
12(d)  of  the  Securities  Exchange  Act  of 
1934  ("Act")  1  and  Rule  12d2-2(d) 
thereunder.^  to  withdraw  its  Common 
Stock.  $.01  par  value  ("Security"),  from 


I'' As  a  reflection  of  that  level  of  recovery. 
Southern  recorded  an  expense  of  approximately  S69 
million  in  the  third  quarter  of  1999  to  write  down 
its  equity  investment  in  Holdings  to  zero.  An 
additional  expense  of  approximately  S10  million 
was  recorded  in  the  third  quarter  of  2000  to  reflect 
additional  liabilities  under  the  Cogeneration 
Development  Agreement,  as  amended  by 
Amendment  No.  1.  Applicants  state  no  further 
material  impact  on  Southern's  consolidated 
capitalization  is  expected  as  a  result  of  the 
implementation  of  the  Third  Plan. 

'15U.S.C.  78/(d). 

M7CFR240.12d2-2(d). 


listing  and  registration  on  the  Boston 
Stock  Exchange  ("BSE"). 

The  Issuer  stated  in  its  application 
that  it  has  complied  with  all  applicable 
laws  in  effect  in  the  State  of  Delaware, 
in  which  it  is  incorporated,  and  with  the 
BSE's  rules  governing  an  issuer's 
voluntary  withdrawal  of  a  security  from 
listing  and  registration. 

In  making  the  decision  to  withdraw 
the  Security  from  listing  on  the 
Exchange,  the  Board  of  Directors  of  the 
Issuer  determined  that  the  continuing 
costs  of  maintaining  the  Security's 
listing  on  the  BSE  outweighed  the 
benefits  of  listing.  The  Issuer  represents 
that  the  Security  is  quoted  on  the  OTC 
Bulletin  Board.  The  Issuer's  application 
relates  solely  to  the  Security's 
withdrawal  from  listing  on  the  BSE  and 
from  registration  under  section  12(b)  of 
the  Act  3  and  shall  not  affect  its 
obligation  to  be  registered  under  section 
12(g)  of  the  Act.''  Any  interested  person 
may,  on  or  before  September  24,  2002, 
submit  by  letter  to  the  Secretary  of  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609,  facts  bearing  upon  whether 
the  application  has  been  made  in 
accordance  with  the  rules  of  the  BSE 
and  what  terms,  if  any.  should  be 
imposed  by  the  Commission  for  the 
protection  of  investors.  The 
Commission,  based  on  the  information 
submitted  to  it.  will  issue  an  order 
granting  the  application  after  the  date 
mentioned  above,  unless  the 
Commission  determines  to  order  a 
hearing  on  the  matter. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.  ■"' 
lonathan  G.  Katz. 
Secretary. 
[FR  Doc.  02-22767  Filed  9-6-02:  8:45  am] 

BILUNG  CODE  801 0-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25724] 

Notice  of  Applications  for 
Deregistratlon  Under  Section  8(f)  of  the 
Investment  Company  Act  of  1940 

August  30.  2002. 

The  following  is  a  notice  of 
applications  for  deregistration  under 
section  8(f)  of  the  Investment  Company 
Act  of  1940  for  the  month  of  August, 
2002.  A  copy  of  each  application  may  be 
obtained  for  a  fee  at  the  SEC's  Public 
Reference  Branch.  450  Fifth  St..  NW.. 


'  15  IIS.C.  78/(b). 
■•15U.S.C.  78«g}. 
'17CFR200.30-3la)(l). 


Washington.  DC  20549-0102  (tel.  202- 
942-8090).  An  order  granting  each 
application  will  be  issued  unless  the 
SEC  orders  a  hearing.  Interested  persons 
may  request  a  hearing  on  any 
application  by  writing  to  the  SECs 
Secretary  at  the  address  below  and 
serving  the  relevant  applicant  with  a 
copy  of  the  request,  personally  or  by 
mail.  Hearing  requests  should  be 
received  by  die  SEC  by  5:30  p.m.  on 
September  24.  2002.  and  should  be 
accompanied  by  proof  of  service  on  the 
applicant,  in  the  form  of  an  affidavit  or. 
for  lawyers,  a  certificate  of  service. 
Hearing  requests  should  state  the  nature 
of  the  writer's  interest,  the  reason  for  the 
request,  and  the  issues  contested. 
Persons  who  wish  to  be  notified  of  a 
hearing  may  request  notification  by 
writing  to  the  Secretary.  SEC.  450  Fifth 
Street.  NW..  Washington.  DC  20549- 
0609. 

FOR  FURTHER  INFORMATION  CONTACT: 

Diane  L.  Titus  at  (202)  942-0564,  SEC, 
Division  of  Investment  Management. 
Office  of  Investment  Company 
Regulation.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0506. 

CDC  Kobrick  Investment  Trust  [File  No. 
811-8435] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  November  16. 
2001.  each  series  of  applicant 
transferred  its  assets  to  a  corresponding 
series  of  CDC  NVEST  Funds  Trust  I. 
based  on  net  asset  value.  Expenses  of 
$632,656  incurred  in  connection  with 
the  reorganization  were  paid  by  Kobrick 
Funds  LLC  and  CDC  IXIS  Asset 
Management  North  America.  L.P.. 
applicant's  investment  advisers. 

Filing  Dates:  The  application  was 
filed  on  July  25,  2002.  and  amended  on 
August  20.  2002. 

Applicant's  Address:  CDC  IXIS  Asset 
Management  Ser\'ices.  inc.,  399 
Boylston  St.,  Boston.  MA  021 16. 

Merrill  Ljrnch  Premier  Growth  Fund, 
Inc.  [File  No.  811-9653] 

Master  Premier  Growth  Trust  [File  No. 
811-9733] 

Summary:  Applicants,  a  feeder  fund 
and  a  master  fund,  respectively,  in  a 
master- feeder  structure,  seek  an  order 
declaring  thai  each  has  ceased  to  be  an 
investment  company.  On  May  20.  2002. 
applicants  transferred  their  assets  to 
Merrill  Lynch  Large  Cap  Growth  Fund, 
a  series  of  Merrill  Lynch  Large  Cap 
Series  Funds.  Inc.,  based  on  net  asset 
value.  Expenses  of  5235,933  incurred  in 
connection  with  the  reorganization  will 
be  paid  by  the  surviving  fund. 
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Filing  Date:  The  applications  were 
filed  on  August  7,  2002. 

Applicants'  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

Merrill  Lynch  Mid  Cap  Growth  Fund, 
Inc.  (File  No.  811-10025] 

Master  Mid  Cap  Growth  Trust  [File  No. 
811-10125] 

Summary:  Applicants,  a  feeder  fund 
and  a  master  fund,  respectively,  in  a 
master-feeder  structure,  seek  an  order 
declaring  that  each  has  ceased  to  be  an 
investment  company.  On  May  20,  2002, 
applicants  transferred  their  assets  to 
Merrill  L3Tich  Large  Cap  Growth  Fund, 
a  series  of  Merrill  Lynch  Large  Cap 
Series  Fimds,  Inc.,  based  on  net  asset 
value.  Expenses  of  $99,206  incurred  in 
connection  with  the  reorganization  will 
be  paid  by  the  surviving  fund. 

Filing  Date:  The  applications  were 
filed  on  August  7,  2002. 

Applicants'  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 

Centennial  Capital  Appreciation  Fund, 
Inc.  [File  No.  811-3545] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  August  15, 
1986,  applicant  transferred  its  assets  to 
Oppenheimer  Variable  Accounts  Fund, 
based  on  net  asset  value.  Expenses  of 
less  than  $7,300  incurred  in  connection 
with  the  reorganization  were  paid  by 
applicant. 

Filing  Dates:  The  application  was 
filed  on  September  7,  2001,  and 
amended  on  August  9,  2002. 

Applicant's  Address:  Centennial 
Asset  Management  Corporation,  6803  S. 
Tucson  Way,  Englewood,  CO  80112. 

MuniYield  Sunshine  Fund,  Inc. 
(Formerly  MuniYield  California 
Insured  Fund,  Inc.)  [File  No.  811-6645] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  em 
investment  company.  On  February  4, 
2002,  applicant  transferred  its  assets  to 
MuniYield  California  Insured  Fund,  Inc. 
(formerly  MuniYield  California  Insured 
Fimd  II,  Inc.)  based  on  net  asset  value. 
Applicant's  shareholders  who  held 
auction  market  preferred  stock 
("AMPS")  received  the  equivalent 
niunber  of  a  newly  created  series  of 
AMPS  of  the  acquiring  fund.  Expenses 
of  $257,483  incurred  in  connection  with 
the  reorganization  were  paid  by  the 
acquiring  fund. 

Filing  Date:  The  application  was  filed 
on  August  2,  2002. 

Applicant's  Address:  800  Scudders 
Mill  Rd.,  Plainsboro,  NJ  08536. 


Franklin  Capital  Corporation  (File  No. 
811-5103] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company,  as  of  November 
18,  1997,  the  date  applicant  elected  to 
be  regulated  as  a  business  development 
company. 

Filing  Date:  The  application  was  filed 
on  August.2,  2002. 

Applicant's  Address:  450  Park  Ave., 
10th  Floor,  New  York,  NY  10022. 

AH&H  Partners  Fund  Limited 
Partnership  (File  No.  811-7579] 

Summary:  Applicant,  a  closed-end 
investment  company,  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  Between  January 
18,  2002  and  March  31,  2002,  applicant 
made  liquidating  distributions  to  its 
limited  partners,  based  on  net  asset 
value.  Applicant  has  59  remaining 
limited  partners.  Applicant's  remaining 
assets  consist  of  illiquid  securities 
which  will  be  liquidated  and  the 
proceeds  distributed  to  the  partners. 
Applicant  incurred  no  expenses  in 
connection  with  the  liquidation. 

Filing  Dates:  The  application  was 
filed  on  March  8,  2002,  and  amended  on 
June  18,  2002,  August  1,  2002  and 
August  2,  2002. 

Applicant's  Address:  Adams, 
Harkness  &  Hill,  Inc.,  60  State  St., 
Boston,  MA  02109. 

Gintel  ERISA  Fund  (FUe  No.  811-3279] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  September  30, 
1996,  applicant  transferred  its  assets  to 
Gintel  Fund,  based  on  net  asset  value. 
Expenses  of  $113,125  incurred  in 
connection  with  the  reorganization  were 
paid  by  applicant  and  the  acquiring 
fund. 

Filing  Dates:  The  application  was 
filed  on  June  6,  2002,  and  amended  on 
August  1,2002. 

Applicant's  Address:  6  Greenwich 
Office  Park,  Greenwich,  CT  06831. 

The  Aronhalt  Trust  (File  No.  811- 
10483] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  23,  2002 
and  June  25,  2002,  applicant  made 
liquidating  distributions  to  its 
shareholders  based  on  net  asset  value. 
Expenses  of  approximately  $5,000 
incurred  in  cormection  with  the 
liquidation  were  paid  by  Aronhalt 
Capital  Management,  Inc.,  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  July  17,  2002. 


Applicant's  Address:  13  Eavenson 
Way.  Glen  Mills,  PA  19342. 

Independence  One  Mutual  Funds  (File 
No.  811-5752] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  By  Jime  17,  2002, 
each  of  applicant's  portfolios  had 
transferred  its  assets  to  a  corresponding 
portfolio  of  ABN  AMRO  Funds  or 
Money  Market  Obligations  Trust,  based 
on  net  asset  value.  Applicant  incurred 
no  expenses  in  coimection  with  the 
reorganization. 

Filing  Date:  The  application  was  filed 
onjuly  16,  2002. 

Applicant's  Address:  5800  Corporate 
Dr.,  Pittsburgh,  PA  15237-7001. 

Merrill  Lynch  Short-Term  Global 
Income  Fund,  Inc.  [File  No.  811-6089] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  Jime  17,  2002, 
applicant  transferred  its  assets  to  Merrill 
Lynch  Low  Duration  Fund,  a  series  of 
Merrill  Lynch  Investment  Managers 
Funds,  Inc.,  based  on  net  asset  value. 
Expenses  of  $208,188  inciirred  in 
coimection  with  the  reorganization  will 
be  paid  by  the  surviving  fund. 

Filing  Date:  The  application  was  filed 
on  July  19,  2002. 

Applicant's  Address:  Merrill  Lynch 
Investment  Managers,  L.P.,  800 
Scudders  Mill  Rd.,  Plainsboro,  NJ 
08536. 

UAM  Funds,  Inc.  n  (File  No.  811-8605] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  24,  2002, 
each  portfolio  of  applicant  transferred 
its  assets  to  a  corresponding  portfolio  of 
The  Advisors'  Inner  Circle  Fimd,  based 
on  net  asset  value.  Expenses  of  $101,170 
incurred  in  connection  with  the 
reorganization  were  paid  by  Old  Mutual 
(US)  Holdings  Inc.,  parent  of  applicant's 
investment  adviser. 

Filing  Date:  The  application  was  filed 
on  July  26,  2002. 

Applicant's  Address:  One  Freedom 
Valley  Dr.,  Oaks,  PA  19456. 

UAM  Funds,  Inc.  (FUe  No.  811-5683] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  June  24,  2002, 
fifteen  of  applicant's  sixteen  portfolios 
transferred  their  assets  to  corresponding 
portfolios  of  The  Advisors'  Iimer  Circle 
Fund,  based  on  net  asset  value.  On  June 
25,  2002,  applicant's  remaining 
portfolio,  Dwight  Limited  Maturity 
Bond  Portfolio,  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Expenses  of  $457,873 
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incurred  in  connection  with  the 
reorganization  and  liquidation  were 
paid  by  Old  Mutual  (US)  Holdings  Inc., 
parent  of  applicant's  investment 
adviser. 

Filing  Date:  The  application  was  filed 
on  July  26,  2002. 

Applicant's  Address:  One  Freedom 
Valley  Dr.,  Oaks,  PA  19456. 

Putnam  Preferred  Income  Fund  [File 
No.  811-3873] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  May  17,  2002, 
applicant  made  a  liquidating 
distribution  to  its  shareholders,  based 
on  net  asset  value.  Applicant  has 
retained  assets  in  the  amount  of  $44,250 
to  pay  outstanding  liabilities.  Applicant 
incurred  no  expenses  in  connection 
with  the  liquidation. 

Filing  Dates:  The  application  was 
filed  on  May  31,  2002,  and  amended  on 
July  25,  2002. 

Applicant's  Address:  One  Post  Office 
Sq.,  Boston,  MA  02109. 

Friends  Ivory  Fitnds  (File  No.  811- 
9601] 

Summary:  Applicant  seeks  an  order 
declaring  that  it  has  ceased  to  be  an 
investment  company.  On  March  29, 
2002,  applicant  made  a  liquidating 
distribution  to  its  shareholders  based  on 
net  asset  value.  Expenses  of  $5,000 
incurred  in  cormection  with  the 
liquidation  were  paid  by  Friends  Ivory 
Social  Awareness  Fund  and  Friends 
Ivory  European  Social  Awareness  Fund. 

Filing  Dates:  The  application  was 
filed  on  July  3,  2002,  and  amended  on 
July  26,  2002. 

Applicant's  Address:  1209  Orange  St., 
Wilmington,  DE  19801. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  pursuant  to 
delegated  authority. 

Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  02-22845  Filed  9-6-02;  8:45  am) 

BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Secvirities  and  Exchange  Commissions 
will  hold  the  following  meeting  during 
the  week  of  September  9,  2002:  A 
Closed  Meeting  will  be  held  on 
Tuesday,  September  10,  2002,  at  10  a.m. 


Commissioner  Atkins,  as  duty  officer, 
determined  that  no  earlier  notice  thereof 
was  possible. 

Commissioners,  Counsel  to  the 
Commissions,  the  Secretary  of  the 
Conunission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (9)(B),  and 
(10)  and  17  CFR  200.402(a)(3).  (5).  (7). 
(9)(ii)  and  (10),  permit  consideration  of 
the  scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Tuesday, 
September  10,  2002.  will  be:  Litigation 
matter;  Institution  and  settlement  of 
injunctive  actions;  and  Institution  and 
settlement  of  administrative 
proceedings  of  an  enforcement  nature. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
'  or  postponed,  please  contact: 

The  Office  of  the  Secretary  at  (202) 
942-7070. 

Dated:  September  4.  2002. 
Margaret  H.  McFariand, 
Deputy  Secretary. 

[PR  Doc.  02-22887  Filed  9-4-02;  4:41  pml 
nUJNG  CODE  M10-01-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46440;  File  No.  SR-MSRB- 
2002-09] 

SeH-Regulatory  Organizations; 
Municipal  Securities  Rulemaking    . 
Board;  Notice  of  Filing  of  Proposed 
Rule  Change  Relating  to  Ari9itratlon 

August  30,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  (the 
"Act"),i  15  U.S.C.  78s(b)(l),2  notice  is 
hereby  given  that  on  August  19,  2002, 
the  Mimicipal  Securities  Rulemaking 
Board  ("Board"  or  "MSRB")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission"  or  "SEC") 
a  proposed  rule  change  (File  No.  SR- 
MSRB-2002-09).  The  proposed  rule 
change  is  described  in  Items  I,  II,  and  III 
below,  which  Items  have  been  prepared 
by  the  Board.  The  Commission  is 
publishing  this  notice  to  solicit 


M5  U.S.C.  78s{b)(l). 
2  17CFR240.19b-4. 


comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Board  is  filing  herewith  a 
proposed  rule  change  relating  to 
arbitration.  Below  is  the  text  of  the 
proposed  rule  change.  Proposed  new 
language  is  italicized;  proposed 
deletions  are  in  brackets. 

Rule  G-35.  Arbitration 

[Every  broker,  dealer  and  municipal 
securities  shall  be  subject  to  the 
Arbitration  Code  set  forth  herein. 

Arbitration  Code] 

Section  1  through  Section  37.  Deleted. 

(Section  38.]  Arbitration  Involving 
Bank  Dealers. 

As  of  January  1 ,  1998,  every  bank 
dealer  (as  defined  in  rule  D-8)  shall  be 
subject  to  the  Code  of  Arbitration 
Procedure  of  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  for 
every  claim,  dispute  or  controversy 
arising  out  of  or  in  cormection  with  the 
municipal  securities  activities  of  the 
bank  dealer  acting  in  its  capacity  as 
such.  For  purposes  of  this  rule,  each 
bank  dealer  shall  be  subject  to,  and  shall 
abide  by,  the  NASD's  Code  of 
Arbitration  Procedure,  including  any 
amendments  thereto,  as  if  the  bank 
dealer  were  a  "member"  of  the  NASD. 

Rule  A-16.  Arbitration  Fees  and 
Deposits 

Rescinded 


U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and  the 
Statutory  Basis  for  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
MSRB  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  texts  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
MSRB  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

(a)  In  1997,  the  MSRB  amended  Rule 
G-35,  on  arbitration,  to  provide  that  it 
would  not  accept  any  new  arbitration 
claims  filed  on  or  after  January  1,  1998 
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(the  "1997  amendments"). '  The  MSRB 
noted  that  any  customer  or  securities 
dealer  with  a  claim,  dispute  or 
controversy  against  a  broker,  dealer  or 
municipal  securities  dealer  {"dealer") 
involving  its  municipal  securities 
activities  may  submit  that  claim  to  the 
arbitration  forum  of  any  self-regulatory 
organization  ("SRO")  of  which  the 
dealer  is  a  member,  including  the 
National  Association  of  Securities 
Dealers,  Inc.  ("NASD").  Bank  dealers, 
however,  are  imique  in  that  they  are 
subject  to  the  MSRB's  rules  but  are  not 
members  of  any  other  SRO.  Thus,  it  was 
necessary  to  provide  an  alternative 
arbitration  forum  for  claims  involving 
the  municipal  securities  activities  of 
bank  dealers.  The  1997  amendments 
accomplished  this  by  providing  that  as 
of  January  1, 1998  every  bank  dealer,  as 
defined  in  Rule  D-8,'*  shall  be  subject  to 
the  NASD's  Code  of  Arbitration 
Procedure  (the  "NASD's  Code")  for 
every  claim,  dispute  or  controversy 
arising  out  of  or  in  connection  with  the 
municipal  securities  activities  of  the 
bank  dealer  acting  in  its  capacity  as 
such.  The  1997  amendments  further 
required  that  bank  dealers  abide  by  the 
NASD's  Code  as  if  they  were 
"members"  of  the  NASELfor  purposes  of 
arbitration.  However,  the  enforcement 
mechanism  for  bank  dealers  was  not 
altered  by  the  amendments:  the  bank 
regulatory  agencies  continue  to  be 
responsible  for  the  inspection  and 
enforcement  of  bank  dealers'  municipal 
securities  activities,  including 
arbitration.'' 

At  the  time  of  the  1997  amendments, 
the  MSRB  stated  that  it  would 
"continue  to  operate  its  program  in 
order  to  administer  its  current,  open 
cases  and  any  new  claims  received  prior 
to  January  1,  1998,  but  will  discontinue 
administering  its  arbitration  program 
when  all  such  cases  have  been  closed.  "'' 
The  MSRB  further  stated  that,  at  such 
time,  it  would  submit  a  filing  to  the 
Commission  to  delete  Sections  1 
through  37  of  Rule  G-35,  and  rescind 
Rule  A-16,  on  arbitration  fees  and 
deposits.^  On  May  14,  2002,  the  MSRB 
transferred  its  final,  open  arbitration 


^File  No.  SR-MSRB-97-04.  approved  in  Rpleasc 
No.  34-39378  (Dec.  1 ,  1997). 

■•Rule  D-8  defines  "bank  dealer"  to  nifaii  a 
municipal  securitie.s  dealer  which  is  a  bank  or  a 
separately  identifiable  department  or  division  of  a 
bank  as  defined  in  Rule  C^l. 

'Thus,  for  example,  a  bank  dealer's  refu.sal  to 
submit  to  arbitration  pursuant  to  the  NA.SDs  C^ode, 
or  a  bank  dealer's  failure  to  pay  an  arbitration 
award  rendered  pursuant  to  that  Code,  would 
constitute  a  violation  of  MSRB  Rule  G-3S  sin(  e  it 
is  this  rule  that  subjects  bank  dealers  to  the  N.-\.SD's 
Code. 

«  File  No.  SR-MSRB-97-04  at  page  2. 

^  Id.  at  page  3. 


case  to  the  NASD.  There  are  no  further 
arbitration  cases  pending  before  the 
MSRB.  Accordingly,  the  MSRB  is 
submitting  the  proposed  rule  change  to 
delete  Sections  1  through  37  of  Rule  G- 
35,  on  arbitration,  and  to  rescind  Rule 
A-16.  on  arbitration  fees  and  deposits. 
The  proposed  rule  change  also 
incorporates  by  reference  into  Rule  G- 
35  changes  to  the  NASD's  Code.**  The 
MSRB  notes  that  any  customer  or 
securities  dealer  with  a  claim,  dispute 
or  controversy  against  a  bank  dealer 
involving  its  municipal  securities 
activities  may  continue  to  submit  that 
claim  to  the  NASD's  arbitration 
program. 

(b)  The  MSRB  has  adopted  the 
proposed  rule  change  pursuant  to 
Section  15B(b)(Z)(C)  and  (D)  of  the  Act, 
which  provide  that  the  MSRB's  rules 
shall: 

be  designed  *   *   *,  in  general,  to  protect 
investors  and  the  public  interest  *   *   *  [and] 
if  the  Board  deems  appropriate,  provide  for 
the  arbitration  of  claims,  disputes,  and 
controversies  relating  to  transactions  in 
municipal  securities  *   *   *. 

As  noted  in  the  1997  amendments, 
the  MSRB  deems  it  no  longer 
appropriate  to  administer  an  arbitration 
program.  All  non-bank  dealers  engaged 
in  municipal  securities  activities  are 
members  of  the  NASD,  and  the  NASD's 
arbitration  program  is  available  to  those 
dealers  and  their  customers  for  any 
claim,  dispute  or  controversy  arising  out 
of,  or  in  connection  with,  the  municipal 
securities  activities  of  such  dealers.  The 
MSRB  believes  that  the  proposed  rule 
change  provides  for  the  protection  of 
investors  and  the  public  interest 
including  those  investors  who  wish  to 
pursue  arbitration  claims  against  bank 
dealers  in  connection  with  their 
municipal  securities  activities  by 
ensuring  that  there  is  an  arbitration 
forum  available  [i.e.,  the  NASD 
arbitration  program)  for  such  claims. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  MSRB  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act  since  it  would 
continue  to  subject  bank  dealers  to  the 


»  In  April  2002.  at  the  request  of  the  SEC's 
Division  of  Market  Regulation,  the  MSRB  requested 
that,  pursuant  to  .Section  36  of  the  Act  and  Rule  0- 
12  thereunder,  the  SEC  grant  an  exemption  from  the 
requirements  of  Section  19(b)  of  the  Act  and  Rule 
19l)— }  thereunder  to  allow  the  MSRB  to  incorporate 
bv  reference  into  Rule  G-35  any  changes  to  the 
N.ASD's  Code  without  requiring  that  the  MSRB 
submit  a  separate  filing  for  each  such  change.  See 
letter  from  Diane  C  Klinke,  General  Counsel. 
MSRB,  to  lonathan  C.  Katz,  Secretary.  SEC,  dated 
April  4.  2002. 


NASD's  Code  of  Arbitration  Procedure 
in  connection  with  their  municipal 
securities  activities.  Non-bank  dealers 
already  are  subject  to  the  NASD's  Code 
by  virtue  of  being  NASD  members. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  publication  of 
this  notice  in  the  Federal  Register  or 
within  such  longer  period  (i)  as  the 
Commission  may  designate  up  to  90 
days  of  such  date  if  it  finds  such  longer 
period  to  be  appropriate  and  publishes 
its  reasons  for  so  finding,  or  (ii)  as  to 
which  the  self-regulatory  organization 
consents,  the  Commission  will: 

(A)  By  order  approve  the  proposed 
rule  change,  or 

(B)  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW,  Washington,  DC 
20549-0609.  Copies  of  the  submissions, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Conunission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  Board's  offices.  All  submissions 
should  refer  to  File  No.  SR-MSRB- 
2002-09  and  should  be  submitted  by 
September  30,  2002. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
Authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22770  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  8010-01-P 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46444;  File  No.  SR-NAS[>- 
2002-108] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  by 
the  National  Association  of  Securities 
Dealers,  Inc.  Relating  to  Business 
Continuity  Plans  and  Emergency 
Contact  Information 

August  30.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-^  thereunder,^ 
notice  is  hereby  given  that  on  August  7, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD")  filed 
with  the  Seciuities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  NASD,  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons.^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  a  rule  change  to 
require  member  firms  to  create  and 
maintain  business  continuity  plans  and 
supply  NASD  with  certain  information 
to  be  used  in  the  event  of  future 
significant  business  disruptions.  Below 
is  the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 

Rule  3500.  EMERGENCY 
PREPAREDNESS 

Rule  3510.  Business  Continuity  Plans 

(a)  Each  member  must  create  and 
maintain  a  written  business  continuity 
plan  identifying  procedures  to  be 
followed  in  the  event  of  an  emergency 
or  significant  business  disruption.  The 
business  continuity  plan  must  be  made 
available  promptly  upon  request  to 
NASD  staff. 

(b)  Each  member  must  conduct  an 
annual  review  of  its  business  continuity 
plan  to  determine  whether  any 
modifications  are  necessary  in  light  of 


'  15  U.S.C,  78s(b)(l), 

-17CFR240,19b-4, 

'The  Commission  notes  that  the  New  York  Stock 
Exchange,  Inc,  ("NYSE")  has  proposed  a 
substantially  similar  business  continuity  plan  rule 
(File  No.  SR-NYSE-2002-35).  The  Commission 
intends  to  notice  concurrently  both  the  NASD 
proposal  and  the  NYSE  proposal.  The  Commission 
further  notes  that,  while  the  NASD  rule  would 
potentially  apply  to  dual  NASD  and  NYSE 
members,  the  similarity  of  the  NASD  and  NYSE 
proposed  rules  should  prevent  conflicting 
compliance  obligations  on  the  part  of  such  dual 
members. 


changes  to  the  member's  operations, 
structure,  business  or  location. 

(c)  The  requirements  of  a  business 
continuity  plan  are  flexible  and  may  be 
tailored  to  the  size  and  needs  of  a 
member.  Each  plan,  however,  must  at  a 
minimum,  address: 

(1)  Data  back-up  and  recovery  (hard 
copy  and  electronic); 

(2)  All  mission  critical  systems; 

(3)  Financial  and  operational 
assessments; 

(4)  Alternate  communications 
between  customers  and  the  member: 

(5)  Alternate  communications 
between  the  member  and  its  employees; 

(6)  Business  constituent,  bank  and 
counter-party  impact; 

(7)  Regulatory  reporting;  and 

(8)  Communications  with  regulators. 

(d)  For  purposes  of  this  rule,  the 
following  terms  shall  have  the  meanings 
specified  below: 

(1)  "Mission  critical  system"  means 
any  system  that  is  necessary,  depending 
on  the  nature  of  a  member's  business,  to 
ensure  prompt  and  accurate  processing 
of  securities  transactions,  including,  but 
not  limited  to,  order  taking,  order  entry, 
execution,  comparison,  allocation, 
clearance  and  settlement  of  securities 
transactions,  the  maintenance  of 
customer  accounts,  access  to  customer 
accounts  and  the  delivery  of  funds  and 
securities. 

(2)  "Financial  and  operational 
assessment"  means  a  set  of  written 
procedures  that  allows  a  member  to 
identify  changes  in  its  operational, 
financial,  and  credit  risk  exposures. 

Rule  3520.  Emergency  Contact 
Information 

(a)  Each  member  shall  report  to 
NASD,  via  such  electronic  or  other 
means  as  NASD  may  require,  prescribed 
emergency  contact  information  for  the 
member.  The  emergency  contact 
information  for  the  member  includes 
designation  of  two  emergency  contact 
persons.  Each  emergency  contact  person 
shall  be  a  member  of  senior 
management  and  a  registered  principal 
of  the  member. 

(b)  Each  member  must  update  its 
emergency  contact  information,  via 
such  electronic  or  other  means  as  NASD 
may  require,  in  the  event  of  any  material 
change,  but  at  a  minimum  must  review 
the  information  contained  therein  twice 
a  year  to  ensure  its  accuracy. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  purpose  of  and  basis  for  the 


proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 ,  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  help  to  ensure  that  NASD 
members  will  be  able  to  continue  their 
business  in  the  event  of  future 
significant  business  disruptions.  In  the 
wake  of  the  events  of  September  1 1 , 
2001,  the  securities  markets  and 
industr}'  showed  an.  impressive  ability 
to  recover  and  continue  their  business. 
Given  the  events  of  this  period,  NASD 
examined  the  industry's  recover}' 
capability  in  greater  detail  to  determine 
whether  any  regulatory  action  was 
needed  to  assure  swift  recovery  in  the 
event  of  any  future  significant  business 
disruptions.  Based  upon  these  findings, 
NASD  is  proposing  a  rule  change  that 
will  require  members  to  create  and 
maintain  business  continuity  plans  and 
supply  NASD  with  emergency  contact 
information.  NASD  believes  that  this 
proposed  rule  change  is  essential  to 
investor  protection  and  market  integrity. 

NASD  Survey  Initiative 

To  fully  understand  the  ability  of 
members  to  respond  to  significant 
business  disruptions,  such  as  those 
resulting  from  the  tragedy  of  September 
11th,  NASD  surveyed  150  randomly 
selected  member  firms  and  120  of  the 
largest  member  firms.  The  150  firms 
chosen  to  participate  in  the  sur\'ey 
represent  a  statistically  random  sample 
of  the  entire  NASD  membership 
(approximately  5,600  NASD  members) 
proportionately  separated  into  the  three 
categories  of  introducing,  clearing/self- 
clearing,  and  specialty  products  firms. 
In  addition.  NASD  selected  120  of  the 
largest  member  firms  to  survey  based  on 
the  number  of  registered  persons 
associated  with  the  firm.  These  firms 
collectively  represent  70  percent  of  the 
registered  representative  population. 
The  survey  questions  sent  to  the  120 
large  firms  were  identical  to  those  sent 
to  the  150  randomly  selected  firms.  The 
results  received  from  the  survey  sent  to 
the  larger  firms  are  distinct  from  the 
random  sample  results  and  do  not 
overlap. 

As  further  detailed  below,  the  survey 
revealed  many  encouraging  results.  At 
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the  same  time,  the  survey  showed  that 
a  significant  number  of  the  randomly 
selected  I^ASD  member  firms  do  not 
have  business  continuity  plans  in  place. 
In  addition,  a  significant  number  of 
smaller  and  mid-sized  firms  do  not  store 
back-up  data  and  systems  in  a 
geographically  separate  location  from 
their  primary  systems  and  records. 
Approximately  two-thirds  of  the 
randomly  selected  firms  and  almost  all 
of  the  larger  firms  can  recover  data  from 
a  remote  site.  Further,  less  than  half  of 
the  randomly  selected  firms  and  three- 
fourths  of  the  larger  firms  have  back-up 
facilities  in  place  that  have  the  capacity 
to  handle  the  same  volume  of  trading  as 
the  primary  facility.  Nearly  all  member 
firms  perform  daily  or  weekly  back-up 
of  records. 

Not  surprisingly,  the  maintenance  of 
trading  and  investor  records  by  a 
clearing  firm  for  an  introducing  firm  is 
common.  Financial  records,  however, 
are  less  likely  to  be  maintained  by  a 
correspondent's  clearing  firm.  Although 
clearing  firms  do  maintain  certain 
records  for  introducing  firms,  over  one- 
fourth  of  the  introducing  firms  reported 
that  there  are  significant  records  that  are 
not  kept  at  their  clearing  firm.  This  was 
confirmed  by  clearing  firms.  The  survey 
results  showed  that  approximately  85 
percent  of  the  larger  firms  have  back-up 
systems  to  accommodate  investor 
communications  between  the  firm  and 
its  customers.  In  comparison,  less  than 
half  of  the  randomly  selected  firms 
maintain  such  systems.  Almost  three- 
fourths  of  the  larger  firms  and  less  than 
one-fourth  of  the  randomly  selected 
firms  maintain  Internet  Web  sites  that 
allow  for  customer  transactions  and 
emergency  conmiunications  with 
investors. 

Importantly,  the  survey  also  focused 
on  the  capability  of  firms  following  the 
September  11th  tragedy  to  ensure  that 
customers  had  access  to  their  accounts. 
Very  few  firms  reported  that  their 
customers  were  unable  to  execute 
securities  transactions  in  their  accounts 
when  the  markets  became  operational 
following  the  September  11th  tragedy. 

The  survey  examined  the  ability  of 
NASD  members  to  communicate  with 
key  staff  during  a  significant  business 
disruption.  Virtually  all  of  the  randomly 
selected  firms  and  the  larger  firms 
maintain  a  readily  available  list  of 
contact  information  for  the  purpose  of 
locating  and  communicating  with  key 
staff  during  a  significant  business 
disruption.  In  addition,  approximately 
three-fourths  of  the  randomly  selected 
firms  and  almost  all  of  the  larger  firms 
maintain  a  readily  available  list  of 
contact  information  for  clearance  and 
settlement  organizations,  banks. 


counter-parties,  key  business 
relationships,  and  regulators. 

Finally,  the  survey  questioned 
whether  it  would  be  helpful  for  NASD 
to  serve  as  a  central  repository  for  firms' 
business  continuity  plans  and 
emergency  contact  numbers  for  key 
organizations  [e.g..  Securities  and 
Exchange  Commission,  Depository  Trust 
&  Clearing  Corporation,  National 
Securities  Clearing  Corporation,  and 
Federal  Reserve  Bank).  A  substantial 
number  of  firms  responded  that  a 
repository  service  would  be  helpful. 

NASD  Proposed  Rules 

Rule  3510.  Business  Continuity  Plan 
Requirement 

Based  upon  the  survey  findings, 
discussions  with  the  SEC  and  the 
United  States  General  Accounting 
Office,  the  experiences  of  September 
11th,  cuid  comment  letters  received  in 
response  to  Notice  to  Members  02-23 
(April  2002)  ("NtM  02-23").  NASD 
believes  that  member  firms  should  be 
required  to  create  and  maintain  business 
continuity  plans.  The  proposed  rule 
change  recognizes  that  business 
continuity  plans  should  reflect  the 
particular  operations  and  activities  of  a 
member.  Given  the  diverse  nature  of  the 
NASD  membership,  the  proposed  rule 
change  allows  member  firms  to  tailor 
plans  to  suit  their  size,  business,  and 
structure.  The  proposed  rule  change, 
however,  requires  that  a  member's 
business  continuity  plan  must,  at  a 
minimum,  address: 

•  data  back-up  and  recovery  (hard 
copy  and  electronic); 

•  mission  critical  systems; 

•  financial  and  operational 
assessments; 

•  alternate  communications  between 
customers  and  the  member; 

•  alternate  communications  between 
the  member  and  its  employees; 

•  business  constituent,  bank  and 
counter-party  impact; 

•  regulatory  reporting;  and 

•  communications  with  regulators. 
The  proposed  rule  change  defines 

"mission  critical  system"  as  any  system 
that  is  necessary,  depending  on  the 
nature  of  a  member's  business,  to  ensure 
prompt  and  accurate  processing  of 
securities  transactions,  including,  but 
not  limited  to,  order  taking,  entry, 
execution,  comparison,  allocation, 
clearance  and  settlement  of  securities 
transactions,  the  maintenance  of 
customer  accounts,  access  to  customer 
accounts,  and  the  delivery  of  funds  and 
securities.  This  definition  is  materially 
consistent  with  the  SEC's  definition  of 


"mission  critical  system"  in  its  Year 
2000  Rule." 

Under  the  proposed  rule  change, 
plans  must  be  made  available  to  NASD 
staff  for  inspection  during  routine 
examinations  and  promptly  upon 
request  by  NASD  staff.  The  proposed 
rule  change  requires  that  each  member 
conduct  an  annual  review  of  its 
business  continuity  plan  to  determine 
whether  any  modifications  are 
necessary  in  light  of  changes  to  the 
member's  operations,  structure, 
business,  or  location.  In  addition, 
modifications  may  be  necessEury  due  to 
significant  changes  in  technology  that 
affect  a  member's  operations  or 
business. 

NASD  also  will  offer  a  voluntary 
repository  service  for  members'  business 
continuity  plans.  In  the  event  that  a 
member  is  unable  to  gain  access  to  its 
business  continuity  plan,  the  member 
using  the  repository  service  could 
contact  NASD  staff  to  obtain  a  copy  of 
its  plan.  Similarly,  if  NASD  could  not 
contact  a  particular  firm  due  to  a 
disaster,  it  would  have  a  greater 
opportunity  to  protect  investors  and  the 
marketplace,  and  address  concerns,  if  it 
had  the  firm's  plan  on  file.  A 
reasonable,  but  yet  undetermined,  fee 
will  be  charged  to  those  that  opt  to  take 
advantage  of  this  service. 

Rule  3520.  Emergency  Contact 
Information 

NASD's  experience  in  the  aftermath  of 
September  11th  confirms  that  NASD 
needs  a  fully  reliable  means  of 
contacting  firms  in  the  event  of  an 
emergency.  The  proposed  rule  change 
would  require  NASD  members  to  file 
and  keep  current  with  the  NASD  certain 
key  information  that  would  be  of 
particular  importance  during  significant 
business  disruptions,  including: 

•  emergency  contact  information  for 
key  staff; 

•  identification  of  two  designated 
contact  persons; 

•  location  of  books  and  records 
(including  back-up  locations); 

•  clearance  and  settlement 
information; 

•  identification  of  key  banking 
relationships;  and 

•  alternative  commimication  plans 
for  investors. 

To  lessen  any  burden  imposed  by  the 
proposed  rule  change,  NASD  intends 
initially  to  collect  the  emergency 
contact  information  through  the 
Member  Firm  Contact  Questionnaire  on 
the  NASD  Web-Site.  Pursuant  to  Article 
IV,  Section  3  of  the  NASD  By-Laws, 
NASD  members  are  required  to  appoint 


*See  17  CFR  240.15b7-3T(g)(l). 
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an  executive  representative  to  represent, 
vote,  and  act  for  the  member  in  nearly 
all  of  the  affairs  of  NASD.  An  NASD 
member  must  appoint  an  executive 
representative  and  update  contact 
information  for  the  executive 
representative  via  the  Member  Firm 
Contact  Questionnaire  on  the  NASD 
Web  site.  At  this  point  in  time,  NASD 
believes  that  amending  the 
questionnaire,  rather  than  creating  a 
new  form  or  pursuing  amendments  to 
Form  U— 4  or  Form  BD,  minimizes  any 
regulatory  burden  placed  on  NASD 
members  and  limits  the  costs  associated 
with  supplying  NASD  with  emergency 
contact  information.  Finally,  the 
proposed  rule  change  requires  NASD 
members  to  update  their  emergency 
contact  information  in  the  event  of  any 
material  change,  and  at  a  minimum  to 
review  the  information  twice  a  year,  to 
ensure  its  accuracy. 

Finally,  NASD  anticipates  issuing 
additional  guidance,  including  a 
template,  to  assist  firms  in  satisfying 
obligations  under  the  proposed  rule 
change. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  Section  15A(b)(6)  of  the  Act,^  which 
requires,  among  other  things,  that  the 
NASD's  rules  must  be  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  and,  in 
general,  to  protect  investors  and  the 
public  interest.  NASD  believes  that  the 
proposed  rule  change  will  help  to 
ensure  that  members  are  prepared  for 
significant  business  disruptions,  and 
that  it  is  consistent  with  the  Act. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

NASD  Regulation  does  not  believe 
that  the  proposed  rule  change  would 
result  in  any  burden  on  competition  that 
is  not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  from 
Members,  Participants,  or  Others 

The  proposed  rule  change  was 
published  for  comment  in  NtM  02-23. 
Seventeen  comment  letters  were 
received  in  response  to  the  Notice.  Of 
the  17  comment  letters  received,  14 
were  in  favor  of  the  proposed  rule 
change  and  3  were  opposed.  The 
specific  concerns  raised  by  commenters 
are  addressed  below. 


5  15  U.S.C.  78o-3(b)(6). 


Categories  of  a  Member  Firm's  Business 
Continuity  Plan 

A  few  commenters  to  NtM  02-23 
believed  that  the  enumerated  categories 
for  a  member's  business  continuity  plan 
were  over-inclusive.  NASD,  however, 
believes  that  the  categories  strike  an 
appropriate  balance  between  ensuring 
that  a  member's  plan  adequately 
addresses  all  key  areas  of  its  business 
and  allowing  a  member  firm  to  tailor  its 
plan  to  its  specific  size,  business,  and 
structure.  Further,  each  member's 
business  continuity  plan  will  only  be 
required  to  address  the  eight  listed 
categories  stated  in  proposed  NASD 
Rule  3510(c)(l-8)  to  the  extent 
applicable  and  necessary.  For  example, 
if  a  member  does  not  maintain  customer 
accounts  at  its  firm,  the  member's  plan 
should  indicate  this  fact  in  its  plan. 

One  commenter  to  NtM  02-23  stated 
that  NASD  should  review  individual 
plans  to  ensure  adequacy.  In  contrast, 
another  commenter  indicated  that 
NASD  should  not  review  individual 
plans  for  adequacy.  NASD  will  limit  its 
review  of  a  member  firm's  business 
continuity  plan  to  whether  the  plan 
addresses  the  eight  listed  categories 
stated  in  proposed  NASD  Rule 
3510(c)(l-8).  The  nature  of  the  review 
will  ensure  that  NASD  is  not  micro- 
managing  the  business  operations  of 
each  individual  firm  while  ensuring  that 
each  plan  addresses  certain  basic  areas 
to  protect  the  investing  public  and 
integrity  of  the  markets. 

Definition  of  Mission  Critical  System 

One  commenter  to  NtM  02-23 
believed  that  the  definition  of  "mission 
critical  system"  should  include 
infrastructure.  While  the  term 
infrastructure  is  not  expressly  included 
in  the  definition  of  "mission  critical 
system,"  NASD  believes  that 
infrastructure  is  fully  addressed  through 
the  definition  of  "mission  critical 
system"  because  the  rule's  purpose  is  to 
help  to  ensure  that  a  member  firm  will 
have  the  ability  to  continue  business 
during  a  significant  business  disruption. 
As  a  result,  any  damage  to  any 
infi-astructure  that  affects  a  member's 
ability  to  conduct  business  because  of 
its  effect  on  a  mission  critical  system 
must  be  addressed  in  any  plan. 

Definition  of  Financial  and  Operational 
Assessments 

Based  upon  comment  letters  received 
in  response  to  NtM  02-23,  NASD  has 
amended  the  definition  of  "financial 
and  operational  assessment."  In  NtM 
02-23,  NASD  defined  "financial  and 
operational  assessment"  as  "a  procedure 
created  by  a  firm  to  test  and  determine 


the  firm's  capability  to  conduct 
business."  The  new  definition  states 
that  financial  and  operational 
assessment  means  "a  set  of  written 
procedures  that  allows  a  member  firm  to 
identify  changes  in  its  operational, 
financial,  and  credit  risk  exposures." 
Operational  risk  focuses  on  the  firm's 
ability  to  maintain  communications 
with  customers  and  to  retrieve  key 
activity  records  through  its  "mission 
critical  systems."  Financial  risk  relates 
to  the  firm's  ability  to  continue  to 
generate  revenue,  and  obtain  new  or 
retain  adequate  financing  and  sufficient 
equity.  In  addition  to  the  possibility  of 
experiencing  operating  losses,  the  value 
of  the  firm's  investments  may 
deteriorate  due  to  the  lack  of  liquidity 
in  the  broader  market,  which  would  also 
hinder  the  ability  of  the  firm's  counter- 
parties to  fulfill  their  obligations.  A  firm 
would  be  expected  to  periodically 
assess  the  changes  in  these  exposures, 
and  quickly  make  such  an  assessment  iq 
connection  with  a  significant  business 
disruption.  The  procedures  should  be 
written  and  implemented  to  reflect  the 
interrelationship  among  these  risks. 
NASD  believes  that  the  new  definition 
and  guidance  contain  the  appropriate 
level  of  specificity  to  assist  members  in 
creating  their  business  continuity  plans. 

Proposed  Rule  Change's  Applicability  to 
Subsidiaries 

One  comment  letter  raised  a  concern 
over  whether  a  parent  corporation 
would  need  to  create  a  business 
continuity  plan  for  each  subsidiar\' 
member  firm  or  whether  the  parent 
corporation  could  institute  a  corporate- 
wide  business  continuity  plan.  NASD 
believes  that  a  subsidiary  member  firm 
may  satisfy  its  obligations  under  the 
proposed  rule  change  by  participation 
in  a  corporate-wide  business  continuity 
plan  of  a  parent  corporation  that 
addresses  its  subsidiary  member  firms. 
As  a  result,  a  subsidiary  member  firm 
may  rely  on  the  corporate-wide  business 
continuity  plan  of  its  parent  corporation 
regardless  of  whether  the  parent 
corporation  is  a  member  or  non- 
member.  The  parent  corporation's 
business  continuity  plan,  however,  must 
comply  fully  with  proposed  NASD  Rule 
3510  and  address  all  requirements 
under  the  proposed  rule  change.  In 
addition,  the  parent  and  subsidiary 
corporations  must  both  comply  with 
NASD  rules  on  record-keeping  and 
supervision  for  piu-poses  of  proposed 
NASD  Rule  3510.  Finally,  the  parent 
corporation  must  grant  NASD  access  to 
its  business  continuity  plan  upon 
request. 
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Updating  Business  Continuity  Plans 

The  proposed  rule  change  requires 
that  each  member  conduct  an  annual 
review  of  its  business  continuity  plan  to 
determine  whether  any  modifications 
are  necessary  in  light  of  changes  to  the 
member's  operations,  structure, 
business,  or  location.  A  comment  letter 
received  from  the  Securities  Industry 
Association  ("SIA")  stated  that  the  duty 
to  update  should  only  be  triggered  by 
changes  in  the  nature  of  a  member's 
business  and  other  material  factors.  In 
addition,  another  commenter  suggested 
that  plans  might  need  to  be  updated 
more  frequently  based  on  changes  in 
technology.  NASD  believes  that  it  is 
good  business  practice  for  members  to 
update  their  business  continuity  plans 
each  time  there  is  a  material  change  but 
that  a  regulatory  requirement  for  this 
would  be  unduly  burdensome. 
Accordingly,  the  proposed  rule  change 
requires  members  to  annually  update 
their  business  continuity  plans. 

SIA  also  pointed  out  that  the  duty  to 
update  a  business  continuity  plan  may 
implicate  NASD  rules  on  record  keeping 
and  supervision.  Members  must 
document  and  keep  records  of  the 
annuafreview  or  any  modification  to 
their  business  continuity  plan  in 
accordance  with  NASD  record  keeping 
requirements.  In  addition,  when 
updating  plans,  the  member  must 
conduct  the  review  in  accordance  with 
NASD  rules  on  supervision. 

Repository  Service 

Comments  recfeived  in  response  to 
NtM  02-23  indicated  substantial 
support  for  a  voluntary  repository  filing 
service  for  member's  business 
continuity  plans.  Ameritrade,  Inc. 
commented  that  it  was  concerned  about 
the  confidentiality  of  proprietary 
information  under  this  service.  NASD 
intends  that  all  proprietary  information 
contained  in  a  member  firm's  business 
continuity  plan  and  held  by  NASD 
through  its  repository  service  will 
remain  confidential  unless  the 
information  is  otherwise  publicly 
available  or  NASD  is  required  to 
disclose  the  information  by  subpoena  or 
otherwise  by  law.  In  addition,  since 
NASD  is  subject  to  oversight  by  the  SEC, 
it  will  provide  the  SEC  with  access  to 
business  continuity  plans  held  by 
NASD. 

Burden  on  Small  Firms 

Three  commenters  were  concerned 
about  the  burden  that  the  proposed  rule 
change  would  have  on  small  firms. 
Given  the  flexibility  of  the  rule  and  the 
recognition  given  to  the  diverse  nature 
of  the  NASD  membership,  NASD 


believes  that  small  firms  will  be  able  to 
comply  with  the  rule  through 
reasonable  efforts  and  cost.  Importantly, 
the  rule  should  not  require  firms  to  hire 
outside  consultants  to  create  business 
continuity  plans.  In  addition,  NASD 
anticipates  issuing  future  guidance, 
including  a  template,  to  assist  member 
firms,  particularly  small  firms,  in 
creating  their  own  business  continuity 
plans. 

Emergency  Contact  Information 

Originally,  the  proposed  rule  only 
required  a  member  to  designate  one 
emergency  contact  person.  In  light  of 
comments  received  in  response  to  NtM 
02-23,  NASD  has  changed  the 
requirements  under  the  proposed  rule  to 
include  two  emergency  contact  persons. 
NASD  believes  that  designating  two 
persons  will  increase  the  likelihood 
that,  in  the  event  of  a  significant 
business  disruption,  NASD  staff  will  be 
able  to  contact  the  member  firm. 

In  addition,  SIA  commented  that 
NASD  should  proactively  query  firms 
for  contact  information.  NASD, 
however,  believes  that  this  duty  should 
lie  with  the  member  firm  because  the 
member  will  be  best  able  to  identify 
when  a  material  change  has  taken  place. 
Further,  SIA  commented  that  NASD 
should  provide  contacts  for  member 
firm  problems.  NASD  believes  that  it 
has  already  established  avenues  for 
member  firms  to  contact  NASD  in  the 
event  of  a  significant  business 
disruption.  For  example,  the  NASD  Web 
site  provides  phone  numbers  for 
members  to  call  with  any  questions. 

ni.  Date  of  Efiectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding,  or 
(ii)  as  to  which  the  self-regulatory 
organization  consents,  the  Commission 
will: 

A.  By  order  approve  such  proposed 
rule  change,  or 

B.  Institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 


Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  Uiat  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-108  and  should  be 
submitted  by  September  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-22772  Filed  9-6-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46446;  File  No.  SR-NASD- 
2002-117] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  ttie 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the  Extension 
of  the  Fee  Pilot  for  the  National 
(Nasdaq)  Quotation  Data  Service 

August  30,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),!  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
30,  2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  IT,  and 
III  below,  which  Items  have  been 
prepared  by  Nasdaq.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 


"17  CFR  200.3(>-3(aKl2). 
'  15  U.S.C.  78s(b)(l)- 
M7CFR240.19b-4. 
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I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

Nasdaq  proposes  to  extend  a  one-year 
pilot  program  under  NASD  Rule 
7010(h),  which  reduced  from  $50  to  $10 
the  monthly  fee  that  non-professional 
users  pay  to  receive  National  Quotation 
Data  Service  ("NQDS").3  The  purpose  of 
this  filing  is  to  extend  the  one-year  fee 
reduction  pilot  program  for  non- 
professional users  of  NQDS. 
Accordingly,  there  is  no  new  proposed 
rule  language.  Pursuant  to  Rule  19b-4(f) 
under  the  Act,  Nasdaq  has  designated 
this  proposal  as  non-controversial  and 
requests  that  the  Commission  waive  the 
30-day  pre-operaUve  requirement 
contained  in  Rule  19b-4(f)(6)(iii).'»  If  the 
Commission  grants  the  waiver,  Nasdaq 
will  implement  this  rule  change 
immediately. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
Nasdaq  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

Nasdaq  is  proposing  to  extend  a  one- 
year  fee  reduction  pilot  program  that 
was  established  under  NASD  Rule 
7010(h)  on  August  31,  2000  and 
extended  on  September  4,  2001,  that 
reduced  from  $50  to  $10  the  monthly 
fee  that  non-professional  users  pay  to 
receive  NQDS."^ 

NQDS  delivers  market  maker 
quotations,  Nasdaq  Level  1  service 
(including  calculation  and  display  of 
the  inside  market),  and  last  sale 
information  that  is  dynamically  updated 
on  a  real-time  basis.  NQDS  data  is  used 
not  only  by  firms,  associated  persons, 
and  other  market  professionals,  but  also 
by  non-professionals  who  receive  the 
service  through  authorized  vendors. 


'  See  Securities  Exchange  Act  Release  Nos.  43190 
(August  22,  2000),  65  FR  52460  (August  29,  2000); 
44788  (September  13,  2001),  66  FR  48303 
(September  19,  2001). 

•<  17  CFR  240.19b-4(f)(6)(iii). 

■■■'See note  3. 


including,  for  example,  on-line 
brokerage  firms.  Prior  to  August  31. 
2000,  NQDS  data  was  available  through 
authorized  vendors  at  a  monthly  rate  of 
$50  for  professionals  and  non- 
professionals users  alike.  In  August 

2000,  the  NASD  through  Nasdaq  filed  a 
rule  change  to  reduce  from  $50  to  $10 
the  monthly  fee  that  non-professional 
users  pay  to  receive  NQDS  data.  The 
Commission  approved  the  pilot  on 
August  22,  2000,  and  the  fee  reduction 
commenced  on  August  31,  2000  on  a 
one-year  pilot  basis.  On  September  4, 

2001,  Nasdaq  filed  a  proposed  rule 
change  to  extend  the  one-year  pilot  for 
another  one-year  period  through  August 
31,  2002. 

Nasdaq  has  consistently  supported 
broad,  effective  dissemination  of  market 
information  to  public  investors.  Thus, 
Nasdaq  is  proposing  to  extend  the  one- 
year  fee-reduction  pilot  for  another  year. 
The  pilot  would  cover  twelve  months, 
commencing  on  September  1 ,  2002  and 
expiring  on  August  31,  2003.  Nasdaq 
notes  that  the  existing  pilot  reduced  by 
80%  the  fees  that  non-professionals 
paid  for  NQDS  data  prior  to  August  31 , 
2000.  Continuing  the  reduction  of 
NQDS  for  non-professional  users  ■ 
demonstrates  Nasdaq's  continued 
commitment  to  individual  investors  and 
responds  to  the  dramatic  increase  in  the 
demand  for  real-time  market  data  by 
non-professional  market  .participants.  In 
addition,  NASD  member  firms  often 
supply  real-time  market  data  to  their 
customers  through  automated  means. 
Thus,  NASD  member  firms'  customers 
will  benefit  from  the  continued  fee 
reduction. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  consistent  with  the 
provisions  of  sections  15A(b)(5)  and 
15A(b)(6)  of  the  Act «  in  that  the 
proposal  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  fees 
among  members  and  other  persons 
using  any  facility  or  system  which  the 
Association  operates  or  controls,  and  it 
does  not  unfairly  discriminate  between 
customers,  issuers,  brokers  or  dealers.  In 
addition,  Nasdaq  believes  that  the  fee 
reduction  enhances  the  public's  access 
to  market  data  that  is  relevant  to 
investors  when  they  make  financial 
decisions.  Nasdaq  further  believes  that 
the  public's  enhanced  access  to  this  data 
may  encourage  increased  public 
participation  in  the  securities  markets. 


B.  Self-Regulatory  Organization  s 
Statement  on  Burden  on  Competition 

Nasdaq  believes  that  the  proposed 
rule  change  will  impose  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section  19(b)(3)(A) 
of  the  Act  ■  and  Rule  1 9b-4(f)(6) " 
thereunder  because  the  proposal:  (1) 
Does  not  significantly  affect  the 
protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition:  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest;  provided  that  the  Exchange  has 
given  the  Commission  written  notice  of 
its  intent  to  file  the  proposed  rule 
change  at  least  five  business  days  prior 
to  the  filing  date  of  the  proposed  rule 
change."  At  any  time  within  60  days  of 
the  filing  of  such  proposed  rule  change, 
the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate,  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act.'" 

Nasdaq  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest. 
Acceleration  of  the  operative  date 
should  prevent  the  lapsing  of  a  pilot 
that  provides  non-professional  users 
with  a  valuable  source  of  market  data  at 
a  significantly  discounted  rate.  Among 
other  benefits,  the  Commission  believes 
that  providing  non-professional  users 


"15  U.S.C.  78o-3(b)(5)  and  15  tl.S.C.  78o-3(b)(6). 


15  I  .S.C.  7Hs(l))(3)(A). 

"17(:FR240.19l)-4(f)(6) 

■'As  required  under  Rule  19l>-J(f)(hl(iul.  1  7  CKK 
240.19l)-4(f|(h)(iii).  Nasdnq  provi.ied  Ihi' 
Commission  with  writti'ii  notire  (if  its  intent  tii  file 
the  proposed  rule  change  at  least  five  busini'ss  days 
prior  to  the  filing  dale.  See  letter  from  Mar)  M. 
Dunbar.  Vire  HrosidenI  and  Deputy  Cienerai 
Counsel.  Nasdaq,  lo  Kalherine  A.  England. 
Assistant  Director.  Division,  (jjmmlssion.  ilaled 
August  14.  2002. 

'"SVp  Section  19(b)(3)(C|  of  the  .^it.  15  11..S.C. 
78s(b)(3)(C), 
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with  such  data  at  a  discounted  rate 
should  assist  individual  investors  in 
their  analysis  of  the  financial  markets. 
For  these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-117  and  should  be 
submitted  by  September  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-22773  Filed  9-6-02:  8:45  ami 
BILLING  CODE  SOIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46437;  File  No.  SR-NYSE- 
2002-42] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the  New 
York  Stock  Exchange,  Inc.  Extending 
the  Pilot  Regarding  Sharehokler 
Approval  of  Stock  Option  Plans 
through  October  30, 2002 

August  29?  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Seciu-ities  Exchange  Act  of  1934 
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' '  For  the  purposes  only  of  accelerating  the 
operative  date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  I.S 
U.S.C.  78c(f). 

'2  17  CFR  200.30-3(a)(12). 


("Act").i  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August 
29,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  extend, 
until  October  30,  2002,  the  effectiveness 
of  the  amendments  to  sections  312.01, 
312.03  and  312.04  of  the  Exchange's 
Listed  Company  Manual  with  respect  to 
the  definition  of  a  "broadly-based" 
stock  option  plan,  which  were  approved 
by  the  Commission  on  a  pilot  basis  (the 
"Pilot")  on  June  4, 1999.^  The  Pilot  was 
subsequently  amended  and  extended  on 
March  30,  2001  until  September  30, 
2001.''  The  Pilot  has  since  been 
extended  until  January  11,  2002,^  March 

II.  2002,6  May  13,  2002,'  June  30, 
2002,"  and  August  31,  2002.9 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 


Exchange  has  prepared  sunmiaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  has  had  the  Pilot  with 
respect  to  the  definition  of  a  "broadly- 
based"  stock  option  plan  since  June  4, 
1999.1°  On  July  13,  2000,  the  Exchange 
filed  a  proposed  rule  change  seeking  to 
extend  the  effectiveness  of  the  Pilot 
until  September  30,  2003."  Following 
receipt  of  comments  from  interested 
parties  and  the  SEC  staff,  on  January  19, 
2001,  the  Exchange  amended  the  2000 
Extension  Request  to  shorten  the  three- 
year  extension  request  to  one  year  and 
to  amend  the  definition  of  "broadly 
based"  under  the  Exchange's  rule. 
While  the  2000  Extension  Request  was 
imder  consideration,  the  Commission 
extended  the  Pilot  to  provide  the 
Commission  and  the  Exchange  with 
additional  time  to  review  and  evaluate 
comment  letters,  ^z  On  March  30,  2001, 
the  Commission  approved  the  2000 
Extension  Request,  which  amended  and 
extended  the  Pilot,  on  a  pilot  basis  until 
September  30,  2001."  The  Exchange's 
2001  Extension  Request  extended  the 
Pilot  until  January  11,  2002  to  provide 
additional  time  to  evaluate  the  issues 
presented  by  the  Pilot.'*  The  Pilot  was 


'15  U.S.C.  78s(b)(l). 

■!17CFR240.19b--». 

•'  See  Securities  Exchange  Act  Release  No.  41479, 
64  FR  31667  ()une  11,  1999)  (notice  of  filing  and 
order  granting  accelerated  approval,  on  a  pilot 
basis,  to  File  No.  SR-NYSE-98-32)  ("Original  Pilot 
Approval  Order  "). 

■•  See  Securities  Exchange  Act  Release  No.  44141, 
66  FR  18334  (April  6.  2001)  (order  granting 
approval,  on  a  pilot  basis,  to  the  File  No.  SR- 
NYSE-00-32). 

'•  See  Securities  Exchange  Act  Release  No.  44886 
(September  28.  2001).  66  FR  51083  (October  5, 
2001)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-2001-37)  ("2001  Extension 
Request"). 

'■  See  Securities  Exchange  Act  Release  No.  45275 
Oanuarv  14,  2002),  67  FR  2718  (January  18,  2002) 
(File  No.  SR-NYSE-2002-03).- 

'  .See  Securities  Exchange  Act  Release  No.  45546 
(March  12.  2002),  67  FR  10272  (March  18,  2002) 
(File  No.  SR-NYSE-2002-14). 

"  See  Securities  Exchange  Act  Release  No.  45918 
(May  13.  2002).  67  FR  35174  (May  17,  2002)  (File 
No.  SR-NYSE-2002-18). 

''  See  .Securities  Exchange  Act  Release  No.  46143 
(iune  28.  2002).  67  FR  35174  (July  5,  2002)  (File  No. 
SR-NYSE-2002-22). 


'0  See  Original  Pilot  Approval  Order  note  3  supra. 

"  See  Securities  Exchange  Act  Release  No.  43111 
(August  2,  2000),  65  FR  49046  (August  10,  2000) 
(notice  of  filing  of  File  No.  SR-NYSE-00-32) 
("2000  Extension  Request"). 

•2  See  Securities  Exchange  Act  Release  Nos. 
43329  (September  22,  2000),  65  FR  58833  (October 
2,  2000)  (notice  of  filing  and  immediate 
effectiveness  of  File  No.  SR-NYSE-00-38);  43647 
(November  30,  2000),  65  FR  77407  (December  11, 
2000)  (notice  of  filing  and  immediate  effectiveness 
of  File  No.  SR-NYSE-00-52);  and  44018  (February 
28,  2001),  66  FR  13821  (March  7,  2001)  (notice  of 
filing  and  immediate  effectiveness  of  File  No.  SR- 
NYSE-2001-04). 

'^  See  note  4  supra. 

'■*  See  note  5  supra.  One  comment  letter  was 
received  regarding  the  extension  of  the  Pilot  by  the 
2001  Extension  Request.  See  letter  from  Sarah  A.B. 
Teslick,  Executive  Director.  Council  of  Institutional 
Investors  ("CII")  to  Jonathan  G.  Katz,  Secretary, 
Office  of  the  Secretary,  Commission,  dated  October 
16.  2001.  The  CII  commented  that  the  2001 
Extension  Request  should  have  been  released  for 
public  comment  prior  to  the  Commission  approving 
another  extension  to  the  Pilot  and  that  any  future 
proposed  extensions  should  be  released  for  prior 
public  comment,  that  the  Pilot  not  be  extended  after 
January  11,  2002,  that  the  NYSE  should  be  required 
to  submit  a  dilution  standard  for  approval  which 
should  be  in  place  before  the  2002  proxy  season, 
and  that  the  Commission  act  on  the  proposed 
disclosure  standards  for  stock  option  plans.  The 
Commission  notes  that  the  disclosure  standards 
were  approved  by  it  on  December  21,  2001.  See 
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again  extended  several  times,  most 
recently  until  August  31,  2002  for  the 
same  reasons.'^ 

On  June  6,  2002,  the  Exchange's 
special  Committee  on  Corporate 
Accountability  and  Listing  Standards 
recommended  to  the  Exchange's  Board 
of  Directors  that  shareholders  "be  given 
the  opportunity  to  vote  on  all  equity- 
compensation  plans."'"  The  Exchange's 
Board  of  Directors  approved  the  final 
recommendations  of  the  Committee  at 
its  August  2002  Board  meeting.  The 
proposed  corporate  governance 
standards  were  filed  pursuant  to  Rule 
19b-4  under  the  Act  with  the 
Commission  on  August  16,  2002."^  The 
Exchange  requests  an  extension  of  the 
Pilot  until  October  30,  2002  to  provide 
time  for  notice,  public  comment  and 
approval  of  such  rule  changes  by  the 
Commission. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act,i8  which 
requires,  among  other  things,  that  an 
Exchange  have  rules  designed  to 
prevent  fraudulent  and  manipulative 
acts  and  practices,  to  promote  just  and 
equitable  principles  of  trade,  to  foster 
cooperation  and  coordination  with 
persons  engaged  in  facilitating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system  and,  in 
general,  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  vnitten  comments  on  the 
proposed  rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conunission  Action 

Because  the  proposed  rule  change:  (1) 
Does  not  significandy  affect  the 


protection  of  investors  or  the  public 
interest;  (2)  does  not  impose  any 
significant  burden  on  competition;  and 
(3)  does  not  become  operative  for  30 
days  from  the  date  of  filing,  or  such 
shorter  time  as  the  Commission  may 
designate  if  consistent  with  the 
protection  of  investors  and  the  public 
interest,  the  proposed  rule  change  has 
become  effective  pursuant  to  section 
19(b)(3)(A)  of  the  Act  '^  and  Rule  19b- 
4(ij(6)  20  thereunder. 

A  proposed  rule  change  filed  under 
Rule  19b-4(f)(6)  21  normally  does  not 
become  operative  prior  to  30  days  after 
the  date  of  filing.  However,  pursuant  to 
Rule  19b-4(f)(6)(iii).2^  the  Commission 
may  designate  a  shorter  time  if  such 
action  is  consistent  with  the  protection 
of  investors  and  public  interest.  The 
Exchange  seeks  to  have  the  proposed 
rule  change  become  operative  prior  to 
the  end  of  the  last  extension  in  order  to 
allow  the  Pilot  to  continue  in  effect  on 
an  uninterrupted  basis.  In  addition, 
under  Rule  19b-4(f)(6)(iii),  the 
Exchange  is  required  to  provide  the 
Commission  with  written  notice  of  its 
intent  to  file  the  proposed  rule  change 
at  least  five  business  days  prior  to  the 
filing  date  or  such  shorter  time  as 
designated  by  the  Commission.  The 
Commission  waived  the  five-day  pre- 
notice  requirement  for  this  proposed 
rule  change.  In  addition,  for  the  reasons 
discussed  below,  the  Commission  has 
also  waived  the  thirty-day  operative 
date  requirement  for  this  proposed  rule 
change. 

The  Commission,  consistent  with  the 
protection  of  investors  and  the  public 
interest,  has  determined  to  make  the 
proposed  rule  change  to  extend  the  Pilot 
through  October  30,  2002,  become 
operative  on  August  31,  2002.  The 
Commission  notes  that  unless  the  Pilot 
is  extended,  the  Pilot  will  expire  and 
the  provisions  of  Sections  312.01, 
312.03,  and  312.04  of  the  Exchange's 
Listed  Company  Manual  that  were 
amended  in  the  Pilot  will  revert  to  those 
in  effect  prior  to  June  4, 1999.  The 
Commission  believes  that  such  a  result 
could  lead  to  confusion. 

The  Commission  recognizes  that  the 
Pilot  has  generated  many  comment 
letters  from  commenters  that  do  not 
support  the  NYSE's  definition  of 
"broadly-based"  stock  option  plans 
under  the  Pilot,  ^^  The  Commission  also 
notes  that  many  commenters  were 
critical  of  the  NYSE's  existing  rules  on 


broadly-based  plans  prior  to  the 
adoption  of  the  original  Pilot.  As  noted 
above,  if  the  Pilot  is  not  extended,  the 
rules  prior  to  the  Pilot  will  go  into 
effect.  The  proposed  rule  change  merely 
extends  the  duration  of  the  Pilot  for 
only  a  short  period  of  time  and  does  not 
deal  with  the  substantive  issues 
presented  by  the  Pilot  itself. 

In  addition,  the  Commission  notes 
that  the  Exchange  has  filed  a  proposed 
rule  change  on  proposed  corporate 
governance  listing  standards  with  the 
Commission  which  would,  in  part, 
require  shareholder  approval  of  all 
equity  compensation  plans. ^•' 

Based  on  these  reasons,  the 
Commission  has  determined  that  it  is 
consistent  with  the  protection  of 
investors  and  the  public  interest  that  the 
proposed  rule  change  to  extend  the  Pilot 
through  October  30,  2002,  become 
operative  on  August  31.  2002.-''  At  any 
time  within  60  days  of  the  filing  of  the 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessar\'  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  othenvise 
in  furtherance  of  the  purposes  of  the 
Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  above- 
mentioned  self-regulatory  organization. 
All  submissions  should  refer  to  the  File 


Release  Nos.  33-8048  and  34-45189  (December  21. 
2001),  67  FR  232  (January  2,  2002). 

'5  See  notes  6  through  9  supra. 

^'^^eport  of  Corporate  Accountability  and  Listing 
Standards  Committee,  June  6,  2002,  p.  17. 

"See  File  No.  SR-NYSE-2002-33. 

'» 15  U.S.C.  78f(b)(5). 


'9  15  U.S.C.  78s(b)(3)(A). 
2°  17  CFR  240.19b-4(f)(6). 
2'W. 

"  17  CFR  240.19b-4(f)(6)(iii). 
"  See  Original  Pilot  Approval  Order,  note  3 
supra. 


^'  See  note  1 7  supra. 

'■•  For  purposes  only  of  accelerating  the  operative 
dale  of  {his  proposal,  the  Commission  notes  thnt  it 
has  considered  the  proposed  rule's  impact  on 
efficiencv,  competition,  and  capital  formation  15 
U.S.C.  78c(f). 
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No.  SR-NYSE-2002-42  and  should  be 
submitted  by  September  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22769  Filed  9-6-02:  8:45  ami 
BiLUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46443;  File  No.  SR-NYSE- 
2002-35] 

Self-Regulatory  Organizations;  Notice 
of  FUlng  of  Proposed  Rule  Change  by 
the  New  York  Stock  Exchange,  Inc. 
Relating  to  Business  Continuity  and 
Contingency  Planning 

August  30,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  August 
16,  2002,  the  New  York  Stock  Exchange, 
Inc.  ("NYSE"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  as  eunended  from 
interested  persons. ^ 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  NYSE  proposes  to  adopt  new 
NYSE  Rule  446,  Business  Continuity 
and  Contingency.  The  proposed  rule 
would  require  members  and  member 
organizations  to  develop,  maintain, 
review,  and  update  business  continuity 
and  contingency  plans  that  establish 
procedm^s  to  be  followed  in  the  event 
of  an  emergency  or  significant  business 
disruption.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics. 


26  17CFR200.30-3(a)(12). 

'15U.S.C.  78s(b)(l). 

M7CFR240.19b-4. 

^  The  Commission  notes  that  the  National 
Association  of  Securities  Dealers.  Inc.  ("NASD") 
has  proposed  a  substantially  similar  business 
continuity  plan  rule  (File  No.  SR-NASD-2002- 
108).  The  Commission  intends  to  notice 
concurrently  both  the  NASD  proposal  and  the 
NYSE  proposal.  The  Commission  further  notes  that. 
while  the  NYSE  rule  would  potentially  apply  to     ■ 
dual  NASD  and  NYSE  members,  the  similarity  of 
the  NASD  and  NYSE  proposed  rules  should  prevent 
conflicting  compliance  obligations  on  the  part  of 
such  dual  members. 


Business  Continuity  and  Contingency 
Plans 

New  Rule  446 

(a)  Members  and  member 
organizations  must  develop  and 
maintain  a  written  business  continuity 
and  contingency  plan  establishing 
procedures  to  be  followed  in  the  event 
of  an  emergency  or  significant  business 
disruption.  Members  and  member 
organizations  must  make  such  plan 
available  to  the  Exchange  upon  request. 

(b)  Members  and  member 
organizations  must  conduct  a  yearly 
review  of  their  business  continuity  and 
contingency  plan  to  determine  whether 
any  modifications  are  necessary  in  light 
of  changes  to  the  member's  or  member 
organization 's  operations,  structure, 
business  or  location. 

(c)  The  requirements  of  a  business 
continuity  and  contingency  plan  shall 
be  tailored  to  the  size  and  needs  of  a 
member  or  member  organization.  Each 
plan,  however,  must,  at  a  minimum, 
address: 

(1)  Books  and  records  back-up  and 
recovery  (hard  copy  and  electronic); 

(2)  identification  of  all  mission  critical 
systems  and  back-up  for  such  systems; 

(3)  financial  and  operational  risk 
assessments; 

(4)  alternate  communications  between 
customers  and  the  firm; 

(5)  alternate  communications  between 
the  firm  and  its  employees; 

(6)  alternate  physical  location  of 
employees; 

(7)  business  constituent,  bank  and 
counter-party  impact; 

(8)  regulatory  reporting;  and 

(9)  communications  with  regulators. 

(d)  The  term  "mission  critical 
system, ' '  for  purposes  of  this  Rule, 
means  any  system  that  is  necessary, 
depending  on  the  nature  of  a  member's 
or  member  organization 's  business,  to 
ensure  prompt  and  accurate  processing 
of  securities  transactions,  including 
order  taking,  entry,  execution, 
comparison,  allocation,  clearance  and 
settlement  of  securities  transactions,  the 
maintenance  of  customer  accounts, 
access  to  customer  accounts  and  the 
delivery  of  funds  and  securities. 

(e)  The  term  "financial  and  ' 
operational  risk  assessments,"  for 
purposes  of  this  Rule,  means  a  set  of 
written  procedures  that  allow  members 
and  member  organizations  to  identify 
changes  in  their  operational,  financial, 
and  credit  risk  exposure. 

(fj  Members  and  member 
organizations  must  designate  a  senior 
officer,  as  defined  in  Rule  351(e),  to 
approve  the  Plan,  who  shall  also  be 
responsible  for  the  required  annual 
review,  as  well  as  an  Emergency  Contact 


Person(s).  Such  individuals  must  be 
identified  to  the  Exchange  (by  name, 
title,  mailing  address,  e-mail  address, 
telephone  number,  and  facsimile 
number).  Prompt  notification  must  be 
given  to  the  Exchange  of  any  change  in 
such  designations. 

n.  Self-Regulatory  Organization's 
Statenient  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  simimaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  events  of  September  11,  2001, 
and  its  disruptive  impact  on  the  manner 
in  which  the  securities  industry 
operated  has  re-emphasized  the  need  for 
greater  contingency  planning  for 
business  continuity. 

The  Exchange  proposes  new  Rule  446 
as  set  forth  above,  which  will  require 
members  and  member  organizations  to 
develop,  maintain,  review,  and  update 
business  continuity  and  contingency 
plans  that  establish  procedures  to  be 
followed  in  the  event  of  an  emergency 
or  significant  business  disruption. 
Members  and  member  organizations 
will  be  required  to  make  such  plans 
available  to  the  Exchange  upon  request. 
Members  and  member  organizations 
will  also  be  required  to  conduct  a  yearly 
review  of  their  business  continuity  and 
contingency  plan  to  determine  whether 
any  modifications  are  necessary  in  light 
of  changes  to  the  member's  or  member 
organization's  operations,  structure, 
business  or  location. 

Plans  must,  at  a  minimum,  address: 
books  and  records  back-up  and  recovery 
(hard  copy  and  electronic); 
identification  of  all  mission  critical 
systems  and  back-up  for  such  systems; 
financial  and  operational  risk 
assessments;  alternate  communications 
between  customers  and  the  firm; 
alternate  communications  between  the 
firm  and  its  employees;  alternate 
physical  location  of  employees; 
business  constituent,  bank  and  counter- 
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party  impact;  regulatory  reporting;  and 
communications  with  regulators. 

The  term  "mission  critical  system,"  as 
defined  in  the  Rule,  means  any  system 
that  is  necessary,  depending  on  the 
nature  of  a  member's  or  member 
organization's  business,  to  ensure 
prompt  and  accurate  processing  of 
securities  transactions,  including  order 
taking,  entry,  execution,  comparison, 
allocation,  clearance  and  settlement  of 
securities  transactions,  the  maintenance 
of  customer  accounts,  access  to 
customer  accounts  and  the  delivery  of 
funds  and  securities. 

The  term  "financial  and  operational 
risk  assessments,"  for  purposes  of  this 
Rule,  means  a  set  of  written  procedures 
that  allow  members  and  member 
organizations  to  identify  changes  in 
their  operational,  financial,  and  credit 
risk  exposure. 

The  proposed  rule  also  requires  that 
members  and  member  organizations 
designate  and  notify  the  Exchange  of  a 
senior  officer  designated  to  approve  and 
annually  review  the  plans  and  an 
Emergency  Contact  person(s).  Members 
and  member  organizations  would  be 
required  to  make  such  plans  available  to 
the  Exchange  upon  request. 

The  Exchange  has  worked 
cooperatively  with  the  NASD  in  the 
development  of  this  rule  and  expects 
that  the  NASD  will  file  substantially  the 
same  rule  with  the  Commission. 

2.  Statiitory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act,*  in  general,  and  section  6(b)(5)  of 
the  Act,5  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed,  among  other 
things,  to  foster  cooperation  and 
coordination  with  persons  engaged  in 
regulating,  clearing,  settling,  processing 
information  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  biu-den  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  tbe  Act. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

The  Exchange  has  neither  solicited 
nor  received  written  comments  on  the 
proposed  rule  change. 

m.  Date  of  ECEectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  By  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  thepforegoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
commimications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-NYSE-2002-35  and  should  be 
submitted  by  September  30,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22771  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  801(M)1-P 


DEPARTMENT  OF  STATE 

[Public  Notice  4119] 

Culturally  Significant  Objecta  Imported 
for  Exhibition  Determlnationa: 
"Painted  Printa:  The  Revelation  of 
Color  In  Northern  Renaiaaance  and 
Baroque  Engravlnga,  Etchlnga  and 
Woodcuta" 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
following  determinations:  Pursuant  to 
the  authority  vested  in  me  by  the  Act  of 
October  19,  1965  (79  Stat.  985;  22  U.S.C. 
2459),  Executive  Order  12047  of  March 
27,  1978,  the  Foreign  Affairs  Reform  and 
Restructuring  Act  of  1998  (112  Stat. 
2681,  et  seq.;  22  U.S.C.  6501  note,  et 
seq.].  Delegation  of  Authority  No.  234  of 
October  1,  1999,  and  Delegation  of 
Authority  No.  236  of  October  19.  1999, 
as  amended,  I  hereby  determine  that  the 
objects  to  be  included  in  the  exhibition; 
"Painted  Prints:  The  Revelation  of  Color 
in  Northern  Renaissance  and  Baroque 
Engravings,  Etchings  and  Woodcuts," 
imported  from  abroad  for  temporan,' 
exhibition  within  the  United  States,  are 
of  cultural  significance.  The  objects  are 
imported  pursuant  to  loan  agreements 
with  the  foreign  owners.  I  also 
determine  that  the  exhibition  or  display 
of  the  exhibit  objects  at  The  Baltimore 
Museum  of  Art,  Baltimore,  MD.  from  on 
or  about  October  6,  2002,  to  on  or  about 
January  5,  2003;  and  the  St.  Louis  Art 
Museum,  St.  Louis,  MO,  from  on  or 
about  February  14,  2003,  to  on  or  about 
May  18,  2003,  and  at  possible  additional 
venues  yet  to  be  determined,  is  in  the 
national  interest.  Public  Notice  of  these 
Determinations  is  ordered  to  be 
published  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

further  information,  including  a  list  of 
the  exhibit  objects,  contact  Julianne 
Simpson,  Attorney-Adviser,  Office  of 
the  Legal  Adviser,  U.S.  Department  of 
State,  (telephone:  202/619-6529).  The 
address  is  U.S.  Department  of  State.  SA- 
44.  301  4th  Street,  SW.,  Room  700, 
Washington,  DC  20547-0001. 

Dated:  August  .30.  2002, 
Miller  Crouch, 

Acting  Assistant  Secretan,'  for  Educational 
and  Cultural  Affairs.  Department  of  State 
[FR  Doc.  02-22833  Filed  9-6-02:  8:4fj  am) 
BiLUNG  COOE  471ft-0e-P 


M5  U.S.C.  78f(b). 
5 15  U'.S.C.  78f(b)(5). 


^l?  CFR  200.30-3(a)(12}. 
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DEPARTMENT  OF  "mANSPORTATlON 

Federal  Motor  Carrier  Safety 
Administration 

[Docket  Nos.  FMCSA-9»-6156  (OMCS-99- 
6156),  FMCSA-2000-7006,  and  FMCSA- 
2000-7165] 

Quaitflcation  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA).  DOT. 
ACTION:  Notice  of  renewal  of  exemption; 
request  for  conmients. 

SUMMARY:  This  notice  announces  the 
FMCSA's  decision  to  renew  the 
exemptions  from  the  vision  requirement 
in  the  Federal  Motor  Carrier  Safety 
Regulations  for  76  individuals. 
DATES:  This  decision  is  effective 
September  21,  2002.  Comments  from 
interested  persons  should  be  submitted 
by  October  9,  2002. 
ADDRESSES:  You  can  mail  or  deliver 
comments  to  the  U.S.  Department  of 
Transportation,  Dockets  Management 
Facility,  Room  PL-401,  400  Seventh 
Street,  SW.,  Washington,  DC  20590- 
0001.  You  can  also  submit  comments  as 
well  as  view  the  submissions  of  other 
commenters  at  http://dms.dot.gov. 
Please  include  the  docket  numbers  that 
appear  in  the  heading  of  this  document 
in  your  submission.  You  can  examine 
and  copy  this  document  and  all 
comments  received  at  the  same  Internet 
address  or  at  the  Dockets  Management 
Facility  from  9  a.m.  to  5  p.m.,  e.t., 
Monday  through  Friday,  except  Federal 
holidays.  If  you  want  to  know  that  we 
received  your  comments,  please  include 
a  self-addressed,  stamped  envelope  or 
postcard  or  print  a  copy  of  the 
acknowledgement  page  that  appears 
after  you  submit  comments 
electronically. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

information  about  the  vision 
exemptions  in  this  notice,  contact  Ms. 
Sandra  Zywokarte,  Office  of  Bus  and 
Truck  Standards  and  Operations,  (202) 
366-2987,  FMCSA,  Department  of 
Transportation,  400  Seventh  Street, 
SW.,  Washington,  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 
SUPPLEMENTARY  INFORMATION: 

Background 

Seventy-six  individuals  have 
requested  renewal  of  their  exemptions 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10)  which  applies  to  drivers  of 
commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  Under  49  U.S.C. 
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31315  and  31136(e),  the  FMCSA  may 
renew  an  exemption  for  a  2-year  period 
if  it  finds  "such  exemption  would  likely 
achieve  a  level  of  safety  that  is 
equivalent  to,  or  greater  than,  the  level 
that  would  be  achieved  absent  such 
exemption."  Accordingly,  the  FMCSA 
has  evaluated  the  76  petitions  for 
renewal  on  their  merits  and  decided  to 
extend  each  exemption  for  a  renewable 
2-year  period.  The  names  of  the 
applicants  for  exemption  are  listed  in 
Table  1  under  the  section  entitled 
"Conclusion." 

On  January  3,  2000,  the  agency 
published  a  notice  of  final  disposition 
announcing  its  decision  to  exempt  40 
individuals,  including  3  of  these 
applicants  for  renewal,  from  the  vision 
requirement  in  49  CFR  391.41(b)(10)  {65 
FR  159).  The  qualifications,  experience, 
and  medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  at  64 
FR  54948  (October  8,  1999).  Two 
comments  were  received,  and  their 
contents  were  carefully  considered  by 
the  agency  in  reaching  its  final  decision 
to  grant  the  petitions  (65  FR  159).  On 
September  21,  2000,  the  agency 
published  a  notice  of  final  disposition 
announcing  its  decision  to  exempt  56 
individuals,  including  31  of  these 
applicants  for  renewal,  from  the  vision 
requirement  in  49  CFR  391.41(b)(10)  (65 
FR  57230).  The  qualifications, 
experience,  and  medical  condition  of 
each  applicant  were  stated  and 
discussed  in  detail  at  65  FR  20245 
(April  14,  2000).  Three  comments  were 
received,  and  their  contents  were 
carefully  considered  by  the  agency  in 
reaching  its  final  decision  to  grant  the 
petitions  (65  FR  57230).  Also  on 
September  21,  2000,  the  agency 
published  a  second  notice  of  final 
disposition  announcing  its  decision  to 
exempt  60  individuals,  including  42  of 
these  applicants  for  renewal,  from  the 
vision  requirement  in  49  CFR 
391. 41(b)(10)  (65  FR  57234).  The 
qualifications,  experience,  and  medical 
condition  of  each  applicant  were  stated 
and  discussed  in  detail  at  65  FR  33406 
(May  23,  2000).  One  comment  was 
received,  and  its  contents  were  carefully 
considered  by  the  agency  in  reaching  its 
final  decision  to  grant  the  petitions  (65 
FR  57234).  The  agency  determined  that 
exempting  the  individuals  from  49  CFR 
391.41(b)(10)  was  likely  to  achieve  a 
level  of  safety  equal  to,  or  greater  than, 
the  level  that  would  be  achieved 
without  the  exemption  as  long  as  the 
vision  in  each  applicant's  better  eye 
continued  to  meet  the  standard 
specified  in  49  CFR  391.41(b){10).  As  a 
condition  of  the  exemption,  therefore, 
the  agency  imposed  requirements  on  the 


individuals  similar  to  the  grandfathering 
provisions  in  49  CFR  391.64(b)  applied 
to  drivers  who  participated  in  the 
agency's  former  vision  waiver  program. 
These  requirements  are  as  follows:  (1) 
That  each  individual  have  a  physical 
exam  every  year  (a)  by  an 
ophthalmologist  or  optometrist  who 
attests  that  vision  in  the  better  eye  meets 
the  standard  in  49  CFR  391.41(b)(10), 
and  (b)  by  a  medical  examiner  who 
attests  the  individual  is  otherwise 
physically  qualified  under  49  CFR 
391.41;  (2)  that  each  individual  provide 
a  copy  of  the  ophthalmologist's  or 
optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file  and  retain  a  copy  of  the  certification 
on  his/her  person  while  driving  for 
presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Basis  for  Renewing  Exemptions 

Under  49  U.S.C.  31315(b)(1),  an 
exemption  may  be  granted  for  no  longer 
than  2  years  from  its  approval  date  and 
may  be  renewed  upon  Application  for 
additional  2-year  periods.  In  accordance 
with  49  U.S.C.  31315  and  31136(e),  each 
of  the  76  applicants  has  satisfied  the 
entry  conditions  for  obtaining  an 
exemption  from  the  vision  requirements 
(64  FR  54948,  65  FR  159,  65  FR  20245, 
65  FR  33406,  65  FR  57230,  65  FR 
57234).  and  each  has  requested  timely 
renewal  of  the  exemption.  Each  of  these 
76  applicants  has  submitted  evidence 
showing  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  specified 
at  49  CFR  391.41{b)(10),  and  that  the 
vision  impairment  is  stable.  In  addition, 
a  review  of  each  record  of  safety  while 
driving  with  the  respective  vision 
deficiencies  over  the  past  2  years 
indicates  each  applicant  continues  to 
meet  the  vision  exemption  standards.' 
These  factors  provide  an  adequate  basis 
for  predicting  each  driver's  ability  to 
continue  to  drive  safely  in  interstate 
commerce.  Therefore,  the  FMCSA 
concludes  that  extending  the  exemption 
for  a  period  of  2  years  is  likely  to 
achieve  a  level  of  safety  equal  to  that 
existing  without  the  exemption  for  each 
renewal  applicant. 

Discussion  of  Comments 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  procedures 
for  renewing  exemptions  from  the 
vision  requirement  in  49  CFR 
391.41(b)(10).  Specifically,  Advocates 
objects  to  the  agency's  extension  of  the 
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exemptions  without  any  opportunity  for 
public  comment  prior  to  the  decision  to 
renew  and  reliance  on  a  summary 
statement  of  evidence  to  make  its 
decision  to  extend  the  exemption  of 
each  driver. 


The  issues  raised  by  Advocates  were 
addressed  at  length  in  66  FR  1 7994 
(April  4,  2001).  We  will  not  address 
these  points  again  here,  but  refer 
interested  parties  to  that  earlier 
discussion. 


Conclusion 

In  accordance  with  49  U.S.C.  31315 
and  31136(e).  the  FMCSA  extends  the 
exemptions  from  the  vision  requirement 
in  49  CFR  391.41(b)(10)  granted  to  the 
individuals  listed  in  Table  1  below: 


Table  1.— Applicants  for  Exemption  From  §391 .41  (b)(1)  Vision  Requirements 


Elijah  A.  Allen,  Jr  

John  W.  Arnold  

James  H.  Bailey 

Victor  F.  Brast,  Jr 

John  P.  Broolts  

Benny  J.  Burke  

Derric  D.  Burrell  

Monty  G.  Cakteron 

Anthony  J.  Cestemino 

Milton  Coleman 

Adam  D.  Craig  

Eric  L.  Dawson  III  

Roger  A.  Dennison  .... 

Richard  L.  Derick  

Craig  E.  Dorrance 

Joseph  A.  Ounlap  

John  C.  Edwards,  Jr  .. 

Calvin  J.  Eldridge 

Willie  P.  Estep  


James  W.  Prion  

Marcellus  A.  Garland  . 

Shawn  G.  Gaston  

James  F.  Gereau 

George  J.  Ghigliotty  ... 

Ronakj  E.  Goad 

Estet}an  G.  Gonzalez 

Harlan  L.  Gunter 

Thanh  Van  Ha  

Reginald  I.  Hall  

James  O.  Hancock  .... 

Paul  A.  Hamson  

Sherman  W.  Hawk,  Jr 

Daniel  J.  Hillman  

Thomas  J.  Holtmann  . 

Gordon  W.  Howell  

Roger  L.  Jacobson  .... 

Robert  C.  Jeffres  

Alfred  C.  Jewell,  Jr  .... 


Larry  D.  Johnson  

Marvin  L.  Kiser,  Jr  .... 

David  R.  Lambert  

James  R.  Lanier  

Ronnie  L.  LeMasters 

James  S.  Lewis  

Steven  G  Luther  

Lewis  V.  McNek» 

Duane  D.  Mims 

William  A.  Moore.  Jr 

Barry  B.  Morgan  

Leonard  J.  Morton  ... 
Kevin  J.  O'Donnell  ... 
Gregory  M.  Preves  .. 
James  M.  Rafferly  ... 
Richard  0.  Rankin  ... 
Paul  C.  Reagie,  Sr  .. 
Doyle  R.  Roundtree  . 
Daniel  Salinas 


Wayne  R.  Sears. 
Lee  R.  Sklwell 
David  L.  Slack. 
Philip  SmkJdy. 
James  C  Smith. 
Daniel  A.  Sohn. 
James  N.  Spencer,  Jr. 
Roger  R.  Strehlow. 
John  T.  Thomas. 
Darel  E.  Thompson. 
Ralph  A  Thompson. 
Denney  V  Traylor. 
Noel  S.  Wangerin. 
Brian  W.  Whitmer. 
Jeffrey  D  Wilson 
Larry  M.  Wink. 
Joseph  F  Wood. 
William  E  Woodhouse. 
Rick  A.  Young 


The  exemption  is  subject  to  the 
following  conditions:  (1)  Each 
individual  must  have  a  physical  exam 
every  year  (a)  by  an  ophthalmologist  or 
optometrist  who  attests  that  the  vision 
in  the  better  eye  continues  to  meet  the 
standard  in  49  CFR  391.41(b)(10),  and 
(b)  by  a  medical  examiner  who  attests 
that  the  individual  is  otherwise 
physically  qualified  imder  49  CFR 
391.41;  (2)  Each  individual  must 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  Each 
individual  must  provide  a  copy  of  the 
annual  medical  certification  to  the 
employer  for  retention  in  the  driver's 
qualification  file  and  retain  a  copy  of 
the  certification  on  his/her  person  while 
driving  for  presentation  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official.  Each  exemption 
will  be  valid  for  2  years  unleso 
rescinded  earlier  by  the  FMCSA.  The 
exemption  will  be  rescinded  if:  (1)  The 
person  fails  to  comply  with  the  terms 
and  conditions  of  the  exemption;  (2)  the 
exemption  has  resulted  in  a  lower  level 
of  safety  than  was  maintained  before  it 
was  granted;  or  (3)  continuation  of  the 
exemption  would  not  be  consistent  with 
the  goals  and  objectives  of  49  U.S.C. 
31315  and  31136(e). 

Request  for  Comments 

The  FMCSA  Has  evaluated  the 
qualifications  and  driving  performance 


of  each  of  the  76  applicants  here  and 
extends  their  exemptions  based  on  the 
evidence  introduced.  The  agency  will 
review  any  comments  received 
concerning  a  particular  driver's  safety 
record  and  determine  if  the 
continuation  of  the  exemption  is 
consistent  with  the  requirements  at  49 
U.S.C.  31315  and  31136(e).  While 
comments  of  this  nature  will  be 
entertained  at  any  time,  the  FMCSA 
requests  that  interested  parties  with 
information  concerning  the  safety 
records  of  these  drivers  submit 
comments  by  October  9.  2002.  All 
comments  will  be  considered  and  will 
be  available  for  examination  as  stated  in 
the  ADDRESSES  section.  The  FMCSA  will 
also  continue  to  file  in  the  docket 
relevant  information  that  becomes 
available. 

Issued  on:  September  9.  2002. 
Brian  M.  McLaughlin, 

Associate  Administrator,  Policy  and  Program 

Development. 

[FR  Doc.  02-22826  Filed  9-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Motor  Carrier  Safety 
Administration 


[FMCSA  Docket  No.  FMCSA-2002-1 2294] 

Qualification  of  Drivers;  Exemption 
Applications;  Vision 

agency:  Federal  Motor  Carrier  Safety 
Administration  (FMCSA),  DOT. 

ACTION:  Notice  of  final  disposition. 

summary:  The  FMCSA  announces  its 
decision  to  exempt  29  individuals  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10). 

DATES:  September  9,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  vision 
exemptions  in  this  notice,  you  may 
contact  Ms.  Sandra  Zywokarte.  Office  of 
Bus  and  Truck  Standards  and 
Operations,  (202)  366-2987,  Department 
of  Transportation,  400  Seventh  Street, 
SW.,  Washington.  DC  20590.  Office 
hours  are  from  7:45  a.m.  to  4:15  p.m., 
e.t.,  Monday  through  Friday,  except 
Federal  holidays. 

SUPPLEMENTARY  INFORMATK}N: 

Electronic  Access 

You  may  see  all  the  comments  online 
through  the  Document  Management 
Syctem  (DMS)  at:  http://dmses.dot.gov. 
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Background 

On  July  11,  2002.  the  FMCSA 
published  notice  of  its  receipt  of 
applications  from  30  individuals,  and 
requested  comments  from  the  public  (67 
FR  46016).  The  30  individuals 
petitioned  the  FMCSA  for  an  exemption 
from  the  vision  requirement  in  49  CFR 
391.41(b)(10).  which  applies  to  drivers 
of  commercial  motor  vehicles  (CMVs)  in 
interstate  commerce.  They  are:  Danny 
Adams,  Michael  D.  Armstrong,  Thomas 
E.  Bamhart,  William  J.  Bell,  Frank  R. 
Berritto.  Robert  B.  Brewer.  Jr.,  Jack  D. 
Clodfelter.  James  W.  CoUins,  Douglas  W. 
Cotney,  Tommy  J.  Cross,  Jr.,  Daniel  K. 
Davis  III,  Eric  D.  Davis,  Gary  R.  Evans, 
Shelton  L.  Harvey,  Gary  T.  Hicks, 
Walter  R.  Morris,  Barbara  C. 
Pennington,  Stephen  C.  Perdue,  Allen 
V.  Pickard,  Larry  A.  Priewe,  Gary  L. 
Reveal,  Billy  L.  Riddle,  Randolph  L. 
Rosewicz,  Robert  L.  Savage,  Kenneth  D. 
Sisk,  Kenneth  E.  Suter,  Jr.,  Patrick  D. 
Talley,  Loren  R.  Walker,  Edward  C. 
Williams,  and  Timothy  J.  Wilson. 

Under  49  U.S.C.  31315  and  31136(e). 
the  FMCSA  may  grant  an  exemption  for 
a  2-year  period  if  it  finds  "such 
exemption  would  likely  achieve  a  level 
of  safety  that  is  equivalent  to,  or  greater 
than,  the  level  that  would  be  achieved 
absent  such  exemption."  The  statute 
also  allows  the  agency  to  renew 
exemptions  at  the  end  of  the  2-year 
period.  Accordingly,  the  FMCSA  has 
evaluated  the  30  petitions  on  their 
merits  and  made  a  determination  to 
grant  the  exemptions  to  29  of  them.  The 
comment  period  closed  on  August  12, 
2002.  One  comment  was  received,  and 
its  contents  were  carefully  considered 
by  the  FMCSA  in  reaching  the  final 
decision  to  grant  the  petitions. 

The  FMCSA  has  not  made  a  decision 
on  the  application  of  Eric  D.  Davis. 
Subsequent  to  the  publication  of  the 
notice  of  applications  and  request  for 
comments,  the  agency  received 
additional  information  from  its  check  of 
his  motor  vehicle  record,  and  we  are 
evaluating  that  information.  A  decision 
on  this  petition  will  be  made  in  the 
future. 

Vision  and  Driving  Experience  of  the 
Applicants 

The  vision  requirement  provides: 
A  person  is  physically  qualified  to 
drive  a  commercial  motor  vehicle  if  that 
person  has  distant  visual  acuity  of  at 
least  20/40  (Snellen)  in  each  eye 
without  corrective  lenses  or  visual 
acuity  separately  corrected  to  20/40 
(Snellen)  or  better  with  corrective 
lenses,  distant  binocular  acuity  of  at 
least  20/40  (Snellen)  in  both  eyes  with 
or  without  corrective  lenses,  field  of 


vision  of  at  least  70°  in  the  horizontal 
meridian  in  each  eye,  and  the  ability  to 
recognize  the  colors  of  traffic  signals 
and  devices  showing  standard  red, 
green,  and  amber  (49  CFR 
391.41(b)(10)). 

Beginning  in  1992,  the  Federal 
Highway  Administration  (FHWA)  has 
undertaken  studies  to  determine  if  this 
vision  standard  should  be  amended. 
The  final  report  from  our  medical  panel 
recommends  changing  the  field  of 
vision  standard  from  70°  to  120°,  while 
leaving  the  visual  acuity  standard 
unchanged.  (See  Frank  C.  Berson,  M.D., 
Mark  C.  Kuperwaser,  M.D.,  Lloyd  Paul 
Aiello,  M.D.,  and  James  W.  Rosenberg, 
M.D.,  "Visual  Requirements  and 
Commercial  Drivers,"  October  16,  1998. 
filed  in  die  docket,  FHWA-98-4334.) 
The  panel's  conclusion  supports  the 
FMCSA's  (and  previously  the  FHWA's) 
view  that  the  present  standard  is 
reasonable  and  necessary  as  a  general 
standard  to  ensure  highway  safety.  The 
FMCSA  also  recognizes  that  some 
drivers  do  not  meet  the  vision  standard, 
but  have  adapted  their  driving  to 
accommodate  their  vision  limitation 
and  demonstrated  their  ability  to  drive 
safely. 

The  29  applicants  fall  into  this 
category.  They  are  unable  to  meet  the 
vision  standard  in  one  eye  for  various 
reasons,  including  amblyopia,  macular 
scar,  and  loss  of  an  eye  due  to  trauma. 
In  most  cases,  their  eye  conditions  were 
not  recently  developed.  All  but  nine  of 
the  applicants  were  either  bom  with 
their  vision  impairments  or  have  had 
them  since  childhood.  The  nine 
individuals  who  sustained  their  vision 
conditions  as  adults  have  had  them  for 
periods  ranging  from  4  to  32  years. 

Although  each  applicant  has  one  eye 
which  does  not  meet  the  vision  standard 
in  49  CFR  391.41(b)(10),  each  has  at 
least  20/40  corrected  vision  in  the  other 
eye  and,  in  a  doctor's  opinion,  has 
sufficient  vision  to  perform  all  the  tasks 
necessary  to  operate  a  CMV.  The 
doctors'  opinions  are  supported  by  the 
applicants'  possession  of  valid 
commercial  driver's  licenses  (CDLs)  or 
non-CDLs  to  operate  CMVs.  Before 
issuing  CDLs,  States  subject  drivers  to 
knowledge  and  performance  tests 
designed  to  evaluate  their  qualifications 
to  operate  a  CMV.  All  these  applicants 
satisfied  the  testing  standards  for  their 
State  of  residence.  By  meeting  State 
licensing  requirements,  the  applicants 
demonstrated  their  ability  to  operate  a 
commercial  vehicle,  with  their  limited 
vision,  to  the  satisfaction  of  the  State. 
The  Federal  interstate  qualification 
standards,  i.e.,  the  FMCSRs,  however, 
require  more. 


While  possessing  a  valid  CDL  or  non- 
CDL,  these  29  drivers  have  been 
authorized  to  drive  a  CMV  in  intrastate 
commerce,  even  though  their  vision 
disqualifies  them  from  driving  in 
interstate  commerce.  They  have  driven 
CMVs  with  their  limited  vision  for 
careers  ranging  from  3  to  40  years.  In  the 
past  3  years,  two  of  the  drivers  have  had 
convictions  for  traffic  violations.  One  of 
these  convictions  was  for  Speeding,  and 
one  was  for  "Using  the  Second  Lane  of 
a  Three-Lane  Highway."  Three  drivers 
were  involved  in  one  accident  each,  and 
one  driver  was  involved  in  two 
accidents  in  a  CMV,  but  none  of  these 
received  a  citation. 

The  qualifications,  experience,  and 
medical  condition  of  each  applicant 
were  stated  and  discussed  in  detail  in 
the  July  11,  2002,  notice.  Since  there 
were  no  docket  comments  on  the 
specific  merits  or  qualifications  of  any 
applicant,  we  have  not  repeated  the 
individual  profiles  here.  Oui  summary 
analysis  of  the  applicants  is  supported 
by  the  information  published  at  67  FR 
46016. 

Basis  for  Exemption  Determination 

Under  49  U.S.C.  31315  and  31136(e), 
the  FMCSA  may  grant  an  exemption 
from  the  vision  standard  in  49  CFR 
391.41(b)(10)  if  the  exemption  is  likely 
to  achieve  an  equivalent  or  greater  level 
of  safety  than  would  be  achieved 
without  the  exemption.  Without  the 
exemption,  applicants  will  continue  to 
be  restricted  to  intrastate  driving.  With 
the  exemption,  applicants  can  drive  in 
interstate  commerce.  Thus,  our  analysis 
focuses  on  whether  an  equal  or  greater 
level  of  safety  is  likely  to  be  achieved  by 
permitting  each  of  these  drivers  to  drive 
in  interstate  commerce  as  opposed  to 
restricting  them  to  driving  in  intrastate 
commerce. 

To  evaluate  the  effect  of  these 
exemptions  on  safety,  the  FMCSA 
considered  not  only  the  medical  reports 
about  the  applicants'  vision,  but  also 
their  driving  records  and  experience 
with  the  vision  deficiency.  To  qualify 
for  an  exemption  from  the  vision 
standard,  the  FMCSA  requires  a  person 
to  present  verifiable  evidence  that  he  or 
she  has  driven  a  conunercial  vehicle 
safely  with  the  vision  deficiency  for  3 
years.  Recent  driving  performance  is 
especially  important  in  evaluating 
future  safety,  according  to  several 
research  studies  designed  to  correlate 
past  and  future  driving  performance. 
Results  of  these  studies  support  the 
principle  that  the  best  predictor  of 
futiue  performance  by  a  driver  is  his/her 
past  record  of  accidents  and  traffic 
violations.  Copies  of  the  studies  have 
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been  added  to  the  docket.  (FHWA-98- 

3637)  ,  ,     ^ 

We  believe  we  can  properly  apply  the 
principle  to  monocular  drivers,  because 
data  from  the  vision  waiver  program 
clearly  demonstrate  the  driving 
performance  of  experienced  monocular 
drivers  in  the  program  is  better  than  that 
of  all  CMV  drivers  collectively.  (See  61 
FR  13338, 13345,  March  26, 1996.)  The 
fact  that  experienced  monocular  drivers 
with  good  driving  records  in  the  waiver 
program  demonstrated  their  ability  to 
drive  safely  supports  a  conclusion  that 
other  monocular  drivers,  meeting  the 
same  qualifying  conditions  as  those 
required  by  the  waiver  program,  are  also 
likely  to  have  adapted  to  their  vision 
deficiency  and  will  continue  to  operate 
safely. 

The  first  major  research  correlating 
past  and  futiu«  performance  was  done 
in  England  by  Greenwood  and  Yule  in 
1920.  Subsequent  studies,  building  on 
that  model,  concluded  that  accident 
rates  for  the  same  individual  exposed  to 
certain  risks  for  two  different  time 
periods  vary  only  slightly.  [See  Bates 
and  Neyman,  University  of  California 
Publications  in  Statistics,  April  1952.) 
Other  studies  demonstrated  theories  of 
predicting  accident  proneness  from 
accident  history  coupled  with  other 
factors.  These  factors — such  as  age,  sex, 
geographic  location,  mileage  driven  and 
conviction  history — are  used  every  day 
by  insurance  companies  and  motor 
vehicle  bureaus  to  predict  the 
probability  of  an  individual 
experiencing  future  accidents.  (See 
Weber,  Donald  C.  "Accident  Rate 
Potential:  An  Application  of  Multiple 
Regression  Analysis  of  a  Poisson 
Process,"  Journal  of  American  Statistical 
Association,  June  1971.)  A  1964 
California  Driver  Record  Study  prepared 
by  the  California  Department  of  Motor 
Vehicles  concluded  that  the  best  overall 
accident  predictor  for  both  concurrent 
and  nonconciurent  events  is  the  niunber 
of  single  convictions.  This  study  used  3 
consecutive  years  of  data,  comparing  the 
experiences  of  drivers  in  the  first  2  years 
with  their  experiences  in  the  final  year. 

Applying  principles  from  these 
stucfies  to  the  past  3-year  record  of  the 
29  applicants  receiving  an  exemption, 
we  note  that  the  applicants  have  had 
only  five  accidents  and  two  traffic 
violations  in  the  last  3  years.  The 
applicants  achieved  this  record  of  safety 
while  driving  with  their  vision 
impairment,  demonstrating  the 
likelihood  that  they  have  adapted  their 
driving  skills  to  accommodate  their 
condition.  As  the  applicants'  ample 
driving  histories  with  their  vision 
deficiencies  are  good  predictors  of 
future  performance,  the  FMCSA 


concludes  their  ability  to  drive  safely 
can  be  projected  into  the  future. 

We  believe  the  applicants'  intrastate 
driving  experience  and  history  provide 
an  adequate  basis  for  predicting  their 
ability  to  drive  safely  in  interstate 
conunerce.  Intrastate  driving,  like 
interstate  operations,  involves 
substantial  driving  on  highways  on  the 
interstate  system  and  on  other  roads 
built  to  interstate  standards.  Moreover, 
driving  in  congested  urban  areas 
exposes  the  driver  to  more  pedestrian 
and  vehicular  traffic  than  exists  on 
interstate  highways.  Faster  reaction  to 
traffic  and  traffic  signals  is  generally 
required  because  distances  are  more 
compact  than  on  highways.  These 
conditions  tax  visual  capacity  and 
driver  response  just  as  intensely  as 
interstate  driving  conditions.  The 
veteran  drivers  in  this  proceeding  have 
operated  CMVs  safely  under  those 
conditions  for  at  least  3  years,  most  for 
much  longer.  Their  experience  and 
driving  records  lead  us  to  believe  that 
each  applicant  is  capable  of  operating  in 
interstate  commerce  as  safely  as  he  or 
she  has  been  performing  in  intrastate 
conunerce.  ConsequenUy,  the  FMCSA 
finds  that  exempting  these  applicants 
from  the  vision  standard  in  49  CFR 
391.4l(b)(10)  is  likely  to  achieve  a  level 
of  safety  equal  to  that  existing  without 
the  exemption.  For  this  reason,  the 
agency  will  grant  the  exemptions  for  the 
2-year  period  allowed  by  49  U.S.C. 
31315  and  31136(e)  to  29  of  the  30 
applicants  listed  in  the  July  Notice. 
We  recognize  that  the  vision  of  an 
applicant  may  change  and  affect  his/her 
ability  to  operate  a  commercial  vehicle 
as  safely  as  in  the  past.  As  a  condition 
of  the  exemption,  therefore,  the  FMCSA 
will  impose  requirements  on  the  29 
individuals  consistent  with  the 
grandfathering  provisions  applied  to 
drivers  who  participated  in  the  agency's 
vision  waiver  program. 

Those  requirements  are  foimd  at  49 
CFR  391.64(b)  and  include  the 
following:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologisfor  optometrist  who 
attests  that  the  vision  in  the  better  eye 
continues  to  meet  the  standard  in  49 
CFR  391.4l(b)(10),  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
Individual  provide  a  copy  of  the  aimual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 


employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
for  presentation  to  a  duly  authorized 
Federal,  State,  or  local  enforcement 
official. 

Discussion  of  Comments 

The  FMCSA  received  one  comment  in 
this  proceeding.  The  comment  was 
considered  and  is  discussed  below. 

Advocates  for  Highway  and  Auto 
Safety  (Advocates)  expresses  continued 
opposition  to  the  FMCSA's  policy  to 
grant  exemptions  from  the  Federal 
Motor  Carrier  Safety  Regulations, 
including  the  driver  qualification 
standards.  Specifically,  Advocates:  (1) 
Objects  to  the  manner  in  which  the 
FMCSA  presents  driver  information  to 
the  public  and  makes  safety 
determinations;  (2)  objects  to  the 
agency's  reliance  on  conclusions  drawn 
from  the  vision  waiver  program:  (3) 
claims  the  agency  has  misinterpreted 
statutory  language  on  the  granting  of 
exemptions  (49  U.S.C.  31315  and 
31136(e));  and  finally  (4)  suggests  that  a 
recent  Supreme  Court  decision  affects 
the  legal  validity  of  vision  exemptions. 

The  issues  raised  by  Advocates  were 
addressed  at  length  in  64  FR  51568 
(September  23, 1999),  64  FR  66962  , 
(November  30,  1999),  64  FR  69586 
(December  13, 1999),  65  FR  159  (January 
3,  2000),  65  FR  57230  (September  21, 
2000),  and  66  FR  13825  (March  7.  2001). 
We  will  not  address  these  points  again 
here,  but  refer  interested  parties  to  those 
earlier  discussions. 

Conclusion 

After  considering  the  comment  to  the 
docket  and  based  upon  its  evaluation  of 
the  29  exemption  applications  in 
accordance  with  Rauenhorst  v.  United 
States  Department  of  Transportation. 
Federal  Highway  Administration.  95 
F.3d  715  (8th  Cir.  1996),  the  FMCSA 
exempts  Darmy  Adams,  Michael  D. 
Armstrong,  Thomas  E.  Bamhart. 
William  J.  Bell,  Frank  R.  Berritto,  Robert 
B.  Brewer.  Jr..  Jack  D.  Clodfelter,  James 
W.  Collins,  Douglas  W.  Cotney,  Tonuny 
J.  Cross,  Jr.,  Daniel  K.  Davis  III.  Gary  R. 
Evans,  Shelton  L.  Harvey,  Gary  T.  Hicks. 
Walter  R.  Morris,  Barbara  C. 
Pennington,  Stephen  C.  Perdue.  Allen 
V.  Pickard,  Larry  A.  Priewe,  Gary  L. 
Reveal,  Billy  L.  Riddle,  Randolph  L. 
Rosewicz,  Robert  L.  Savage,  Kenneth  D. 
Sisk,  Kennetii  E.  Suter,  Jr.,  Pati-ick  D. 
Talley.  Loren  R.  Walker,  Edward  C. 
Williams,  and  Timothy  J.  Wilson  from 
the  vision  requirement  in  49  CFR 
391.41(b)(10),  subject  to  the  following 
conditions:  (1)  That  each  individual  be 
physically  examined  every  year  (a)  by 
an  ophthalmologist  or  optometrist  who 
attests  that  the  vision  in  the  better  eye 
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continues  to  meet  the  standard  in  49 
CFR  391.41{b)(10).  and  (b)  by  a  medical 
examiner  who  attests  that  the  individual 
is  otherwise  physically  qualified  under 
49  CFR  391.41;  (2)  that  each  individual 
provide  a  copy  of  the  ophthalmologist's 
or  optometrist's  report  to  the  medical 
examiner  at  the  time  of  the  annual 
medical  examination;  and  (3)  that  each 
individual  provide  a  copy  of  the  annual 
medical  certification  to  the  employer  for 
retention  in  the  driver's  qualification 
file,  or  keep  a  copy  in  his/her  driver's 
qualification  file  if  he/she  is  self- 
employed.  The  driver  must  also  have  a 
copy  of  the  certification  when  driving, 
so  it  may  be  presented  to  a  duly 
authorized  Federal,  State,  or  local 
enforcement  official. 

In  accordance  with  49  U.S.C.  31315 
and  31136(e),  each  exemption  will  be 
valid  for  2  years  unless  revoked  earlier 
by  the  FMCSA.  The  exemption  will  be 
revoked  if:  (1)  The  person  fails  to 
comply  with  the  terms  and  conditions 
of  the  exemption;  (2)  the  exemption  has 
resulted  in  a  lower  level  of  safety  than 
was  maintained  before  it  was  granted;  or 
(3)  continuation  of  the  exemption  would 
not  be  consistent  with  the  goals  and 
objectives  of  49  U.S.C.  31315  and  31136. 
If  the  exemption  is  still  effective  at  the 
end  of  the  2-year  period,  the  person  mav 
apply  to  the  FMCSA  for  a  renewal  under 
procedures  in  effect  at  that  time. 

Issued  on:  Sepf'-  iiiiii  {  2002. 

Brian  M.  ^fi.i.aughlin. 

Asso'~-  :■    \f,(iiiiii>li<il()r.  Polir\  and  Program 
D-  ■    ..   ..'.';.■- 

'•     .         •      -  .•;.J7  liled  9-6-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA  2002-13272] 

Defect  and  Noncompliance  Reports, 
Part  573;  Agency  Information 
Collection  Activity  Under  OIMB  Review 

agency:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Request  for  public  comment  on 
proposed  collection  of  information. 

SUMMARY:  Before  a  Federal  agency  can 
collect  certain  information  from  the 
public,  it  must  receive  approval  from 
the  Office  of  Management  and  Budget 
(0MB).  This  document  describes  a 
renewal  of  a  collection  of  information 
for  49  CFR  part  573.  Defect  and 
Noncompliance  Reports,  currently 
assigned  the  0MB  control  number 
2127-0004,  for  which  NHTSA  intends 
to  seek  0MB  approval. 


Under  the  Paperwork  Reduction  Act 
of  1995  (PRA).  before  an  agency  submits 
a  proposed  collection  of  information  to 
0MB  for  approval,  it  must  publish  a 
document  in  the  Federal  Register 
providing  a  60-day  comment  period  and 
otherwise  consult  with  members  of  the 
public  and  affected  agencies  concerning 
each  proposed  collection  of  information. 
0MB  has  promulgated  regulations 
describing  what  must  be  included  in 
such  a  document. 

Pursuant  to  0MB 's  regulations  (at  5 
CFR  1320.8(d)),  public  comments  are 
invited  on  the  following: 

(i)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(ii)  The  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information,  including  the 
validity  of  the  methodology  and 
assumptions; 

(iii)  How  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and 

(iv)  How  to  minimize  the  burden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  the  use 
of  appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 
DATES:  Comments  must  be  received  on 
or  before  November  8,  2002. 
ADDRESSES:  Comments  must  refer  to  the 
docket  and  notice  numbers  cited  at  the 
beginning  of  this  notice  and  must  be 
submitted  to  Docket  Management,  Room 
PL-401,  400  Seventh  Street  SW., 
Washington,  DC  20590.  The  Docket  is 
open  on  weekdays  from  9:30  a.m.  to 
5:00  p.m. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
George  Person,  Office  of  Defects 
Investigation,  NHTSA,  400  Seventh 
Street,  SW.,  Room  5326.  Washington. 
DC  20590.  Mr.  Person's  telephone 
number  is  (202)  366-5210. 
SUPPLEMENTARY  INFORMATION: 

Title:  49  CFR  part  573,  Defect  and 
Noncompliance  Reports. 

Type  of  Request:  Renewal. 

OMB  Clearance  Number:  2127-0004. 

Requested  Expiration  Date  of 
Approval:  Three  years  from  effective 
date  of  final  rule. 

Summary  of  Collection  of 
Information:  NHTSA's  statute  at  49 
U.S.C.  30112  and  30116  through  30121 
requires  manufacturers  of  motor 
vehicles  and  motor  vehicle  equipment 
to  recall  and  remedy  their  products  that 
do  not  comply  with  applicable  Federal 
motor  vehicle  safety  standards  or  that 


contain  a  defect  related  to  motor  vehicle 
safety.  The  manufactiu^r  must  notify 
NHTSA,  owners,  purchasers,  and 
dealers  of  such  defects  and 
noncompliances.  Additionally,  the 
manufacturer  must  furnish  NHTSA  with 
a  true  copy  of  all  notices,  bulletins,  and 
other  communications  to  the 
manufacturer's  dealers,  owners  and 
purchasers  regarding  any  defect  or 
noncompliance  in  the  manufactiuer's 
vehicle  or  item  of  equipment. 

To  implement  this  authority,  in  1978 
NHTSA  promulgated  49  CFR  part  573, 
Defect  and  Noncompliance  Reports, 
(with  amendments  through  2002).  This 
regulation  sets  out  the  following 
requirements,  among  others: 

fl)  Manufacturers  are  to  provide 
specific  information  in  reports  that  must 
be  filed  with  NHTSA  within  five 
working  days  of  a  decision  that  a  safety- 
related  defect  or  noncompliance  exists; 

(2)  Manufacturers  are  to  submit 
quarterly  reports  to  NHTSA  on  the 
progress  of  recall  campaigns  for  six 
consecutive  calendar  quarters  beginning 
with  the  quarter  in  which  the  campaign 
was  initiated; 

(3)  Manufactiu-ers  are  to  furnish 
copies  to  NHTSA  of  notices,  bulletins, 
and  other  communications  to  dealers, 
owners,  or  purchasers  regarding  any 
defect  or  noncompliance;  and 

(4)  Manufacturers  are  to  retain  records 
of  owners  or  purchasers  of  their 
products  that  have  been  involved  in  a 
recall  campaign. 

Description  of  the  Need  for  the 
Information  and  Proposed  Use  of  the 
Information:  NHTSA  needs  this 
information  to  ensure  that 
manufacturers  are  remedying  safety- 
related  defects  and  noncompliances  in 
their  products.  Additionally,  NHTSA 
makes  this  information  available  to  the 
public.  If  the  manufacturers  did  not 
provide  the  information,  it  would  be  a 
violation  of  law  which  could  subject  the 
manufactiuer  to  a  civil  penalty  and 
possible  injunctive  sanctions,  and 
NHTSA's  efforts  to  monitor  the 
effectiveness  of  recall  campaigns,  as  part 
of  its  overall  mission  of  improving 
public  safety  on  the  Nation's  highways, 
would  be  substantially  impaired. 

Description  of  the  Likely  Respondents 
(Including  Estimated  Number  and 
Proposed  Frequency  of  Responses  to  the 
Collection  of  Information):  All 
manufacturers  of  motor  vehicles  and 
motor  vehicle  equipment  are  required  to 
comply  with  these  requirements 
whenever  they  conduct  a  recall.  There 
have  been  approximately  500  such 
reports  provided  to  NHTSA  annually  in 
recent  years.  Although  fewer  than  250 
manufacturers  submit  such  reports  in 
any  given  year,  there  are  approximately 
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26,000  manufacturers  of  vehicles  and 
equipment  that  could  possibly  be 
affected  by  this  requirement. 
Additionally,  all  manufacturers  must 
maintain  records  of  the  names  and 
addresses  of  the  owners  of  the  products 
affected  by  their  recalls. 

Estimate  of  the  Total  Annual 
Reporting  and  Recordkeeping  Burden  of 
the  Collection  of  Information  in  the 
NPRM:  We  estimate  that  providing  a 
notification  letter  to  NHTSA  would 
require  4  hours,  each  of  the  6  quarterly 
reports  would  require  4  hours  (for  a 
totsfl  of  24  hours),  providing  copies  of 
the  other  documents  would  require  1 
hour,  and  maintenance  of  the  list  of 
ovsmers  would  require  8  hours.  The 
reporting  and  recordkeeping  biuden  for 
each  recall  is  therefore  estimated  to  be 
4+24+1+8  or  37  hours.  The  total  aimual 
burden  is  therefore  estimated  to  be  37  x 
500  or  17,500  hours. 

Estimate  of  the  Total  Annual  Costs  of 
the  Collection  of  Information  in  the 
NPRM:  The  total  annual  cost  of  this 
information  collection  is  estimated  to  be 
$525,000  assiuning  an  average  burdened 
wage  rate  of  $30  per  hour. 

Authority:  44  U.S.C.  3506(c);  delegation  of 
authority  at  49  CFR  1.50. 

Kenneth  N.  Weinstein, 

Associate  Administrator  for  Enforcement. 
[FR  Doc.  02-22799  Filed  9-6-02;  8:45  am) 
BILUNG  CODE  4aiO-5B-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

August  30,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement{s)  to 
OMB  for  review  and  clearance  xmder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  "Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  9,  2002  to 
be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0163. 
Form  Number.  ATF  F  5210.5. 
Type  of  Review.  Revision. 


Title:  Report — Manufacturer  of 
Tobacco  Products  or  Cigarette  Papers 
and  Tubes. 

Description:  Manufacturers  account 
for  their  taxable  articles  on  this  report. 
ATF  uses  this  information  to  ensure  that 
taxes  have  been  properly  paid  and  that 
Federal  laws  and  regulations  are 
complied  with. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
150. 

Estimated  Burden  Hours  Per 
Respondent:  1  hour. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1,800  hours. 

Clearance  Officer.  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW.. 
Washington,  DC  20226 

OMB  Reviewer  Joseph  F.  Lackey,  Jr. 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Mary  A.  Able, 

Departmental  Reports  Management  Officer. 
[FR  Doc.  02-22846  Filed  9-&-02;  8:45  am] 

BILLING  CODE  481 0-31 -U 


DEPARTMENT  OF  THE  TREASURY 
Customs  Service 

General  Program  Test  Expanded  and 
Extended:  Quota  Preprocessing 

agency:  Customs  Service,  Department 
of  the  Treasury. 
action:  General  notice. 

summary:  This  notice  announces  that 
the  quota  preprocessing  program  test, 
which  provides  for  the  electronic 
processing  of  certain  quota-class  apparel 
merchandise  prior  to  arrival  of  the 
importing  carrier,  will  be  expanded  to 
all  Customs  ports  and  the  duration  of 
the  program  test  will  be  extended  until 
December  31.  2004. 

The  quota  preprocessing  program  test 
is  currently  being  conducted  at  a 
selected  nimiber  of  Customs  ports  and 
was  set  to  expire  on  December  31,  2002. 
The  program  test  is  being  expanded  to 
all  ports  and  the  duration  of  the  test 
extended  so  that  Customs  can  continue 
to  evaluate  the  program's  effectiveness 
on  a  greatly  increased  scale  pending  the 
initiation  and  completion  of  a 
rulemaking  process  that  will  seek  to 
establish  the  program  permanently 
through  appropriate  amendments  to  the 
Customs  Regulations.  Public  comments 
concerning  any  aspect  of  the  program 


test  as  well  as  applications  to  participate 
in  the  test  are  requested. 
DATES:  The  expansion  of  the  test  to  all 
Customs  ports  is  effective  on  October  9. 
2002.  The  expanded  program  test  is 
scheduled  to  run  until  December  31. 
2004.  Applications  to  participate  in  the 
test  and  comments  concerning  the  test 
will  continue  to  be  accepted  throughout 
the  testing  period. 
ADDRESSES:  Written  comments 
regarding  this  notice  or  any  aspect  of  the 
program  test  should  be  addressed  to 
Stephen  Silvestri,  Quota  Branch,  U.S. 
Customs  Service,  1300  Pennsylvania 
Avenue,  NW..  Room  5. 3-D,  Washington. 
DC  20229.  or  may  be  sent  via  e-mail  to 
Stephen.Silvestri@customs.treas.gov.  An 
application  to  participate  in  the  program 
test  must  be  sent  to  the  Customs  port(s) 
(Attention:  program  coordinator  for 
quota  preprocessing)  where  the 
applicant  intends  to  submit  quota 
entries  for  preprocessing.  If  necessary, 
information  on  Customs  port  addresses 
may  be  obtained  by  contacting  the 
Customs  Web  site  at  http:// 
wvirw.customs.gov  (Office  Locations). 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Silvestri.  Quota  Branch,  (202- 
927-5397). 

SUPPLEMENTARY  INFORMATION:  On  July 
24. 1998.  Customs  published  a  general 
notice  in  the  Federal  Register  (63  FR 
39929)  armouncing  the  limited  testing, 
pursuant  to  the  provisions  of  §  101.9(a), 
Customs  Regulations  (19  CFR  101.9(a)). 
of  a  new  operational  procedure 
regarding  \he  electronic  processing  of 
quota-class  apparel  merchandise.  The 
test  was  initially  to  be  conducted  at  the 
ports  located  in  New  York/Newark  and 
Los  Angeles. 

Quota  preprocessing  permits  certain 
quota  entries  (merchandise  classifiable 
in  chapter  61  or  62  of  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS))  to  be  filed,  reviewed  for 
admissibility,  and  to  have  their  quota 
priority  and  status  determined  by 
Customs  prior  to  arrival  of  the  carrier, 
similar  to  the  method  of  preliminary 
review  by  which  non-quota  entries  are 
currently  processed.  The  purpose  of 
quota  preprocessing  is  to  reduce 
Customs  processing  time  for  qualified 
quota  entries  and  to  expedite  the  release 
of  the  subject  merchandise  to  the 
importer.  To  this  end.  participants  in 
quota  preprocessing  have  been  allowed 
to  submit  quota  entries  to  Customs  up 
to  5  days  prior  to  vessel  arrival  or  after 
the  wheels  are  up  on  air  shipments. 

The  July  24, 1998.  Federal  Register 
notice  principally  described  the  new 
procedure,  specified  the  eligibility  and 
application  requirements  for 
participation  in  the  program  test,  and 
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noted  the  acts  of  misconduct  for  which 
a  participant  in  the  test  could  be 
suspended  and  disqualified  from 
continued  participation  in  the  program. 

The  initial  test  of  the  quota 
preprocessing  procedure  began  on 
September  15,  1998,  and  was  intended 
to  continue  for  a  six-month  period  that 
expired  on  March  14,  1999.  However, 
on  March  25,  1999,  and  on  January  6, 
2000,  Customs  published  general 
notices  in  the  Federal  Register  (64  FR 
14499  and  65  FR  806,  respectively)  that 
extended  the  program  test  through  1999 
and  2000.  In  addition,  on  November  30, 
2000,  Customs  published  another 
general  notice  in  the  Federal  Register 
(65  FR  71356),  further  extending  the 
program  test  through  December  31, 
2002. 

These  respective  extensions  of  the  test 
procedure  were  undertaken  so  that 
Customs  could  further  evaluate  the 
effectiveness  of  the  program  and 
determine  whether  the  program  test 
should  be  expanded  to  other  ports. 
Consequently,  by  a  notice  published  in 
the  Federal  Register  (66  FR  66018)  on 
December  21,  2001,  the  test  was  in  fact 
expanded  to  a  selected  number  of 
additional  ports  in  order  to  enable 
Customs  to  further  study  the  program's 
effectiveness  and  determine  whether  the 
program  should  be  established 
nationwide  on  a  permanent  basis 
through  appropriate  amendments  to  the 
Customs  Regulations. 

Specifically,  the  additional  ports 
selected  to  participate  in  the  expanded 
program  test  pursuant  to  the  December 
21,  2001,  Federal  Register  notice  were: 
Atlanta;  Boston  seaport;  Logan  Airport, 
Boston;  Buffalo-Niagara  Falls; 
Champlain-Rouses  Point;  Chicago; 
Columbus;  Memphis;  Miami;  Miami. 
International  Airport;  Newport/ 
Portland,  Oregon  (the  area  port  of 
Portland);  Puget  Sound  (the  ports  of 
Seattle;  and  Seattle/Tacoma 
International  Airport);  San  Francisco 
seaport;  and  San  Francisco  International 
Airport. 

The  expansion  of  the  test  to  these 
ports  was  determined  by  the  volume  of 
quota  lines  of  apparel  merchandise 
entered  at  these  ports.  Because  two  of 
the  additional  ports  selected  to 
participate  in  the  program  test  received 
shipments  by  land  (Buffalo-Niagara 
Falls;  and  Champlain-Rouses  Point), 
Customs  allowed  quota  entries  in  these 
circumstances  to  be  presented  to 
Customs  after  the  carrier  departed  from 
its  location  in  Canada  destined  for  the 
U.S.  border. 


Program  Test  To  Be  Further  Expanded 
and  Its  Duration  Extended 

In  addition  to  the  previously  noted 
ports  where  the  test  is  ongoing.  Customs 
has  now  determined  that  the  program 
test  should  be  expanded  to  all  Customs 
ports  effective  as  of  October  9,  2002,  and 
that  the  duration  of  the  program  test 
should  be  extended  until  December  31, 
2004.  The  test  is  being  further  expanded 
and  the  duration  of  the  test  extended  so 
that  Customs  can  continue  to  evaluate 
the  program's  effectiveness  on  a  greatly 
increased  scale  pending  the  initiation 
and  completion  of  a  rulemaking  process 
that  will  seek  to  establish  the  program 
permanently  through  appropriate 
amendments  to  the  Customs 
Regulations. 

Eligibility  Criteria  and  Application 
Requirements  for  the  Program  Test 

The  eligibility  criteria  and  application 
requirements  for  participation  in  this 
latest  expansion  of  the  quota 
preprocessing  program  test  are  set  out 
below.  They  are  largely  repeated  from 
the  December  21,  2001,  Federal  Register 
notice,  albeit  revised  as  appropriate  to 
reflect  the  further  expansion  of  the  test. 
Prospective  applicants  may  also  consult 
the  December  21,  2001,  Federal  Register 
notice  as  well  as  the  July  24, 1998, 
Federal  Register  notice  for  a  more 
detailed  discussion  of  the  quota 
preprocessing  program. 

Importer/Entry  Eligibility  Criteria 

Customs  will  only  accept 
consumption  entries  of  apparel 
merchandise  subject  to  quota  (types  02 
and  07)  for  preprocessing  which  meet 
the  following  criteria: 

(1)  The  entry  must  contain  at  least  one 
line  classifiable  in  chapter  61  or  62  of 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS); 

(2)  The  quota  category  for  the  line 
must  be  less  than  90%  full; 

(3)  The  entry  must  be  filed  using  the 
Automated  Broker  Interface  (ABI); 

(4)  Payment  must  be  made 
electronically  through  the  Automated 
Clearinghouse  (ACH);  and 

(5)(a)  An  importer  must  use  a  carrier 
that  is  operational  on  the  Automated 
Manifest  System  (AMS)  through  which 
the  carrier  will  transmit  the  estimated 
date  of  arrival  for  the  quota  shipment  to 
Customs,  as  heretofore  required  under 
the  program  test;  however, 

(5)(b)  For  an  importer  entering 
merchandise  at  a  land  border  port  of 
entry  where  an  AMS  carrier  is  not 
available,  the  importer  may  transmit  the 
estimated  date  of  arrival  for  the  quota 
shipment  to  Customs  through  ABI  when 
transmitting  the  entry/entry  svunmary 
data  for  the  shipment  to  Customs. 


In  this  latter  regard.  Customs  port 
directors  at  land  border  ports  will  be 
responsible  for  monitoring  the 
availability  of  AMS  carriers  at  these 
ports  to  ensure  that  option  {5)(b)  is  only 
exercised  when  appropriate.  It  is  noted 
that,  at  present,  most  carriers  on  the 
land  borders,  especially  those  on  the 
Southern  border,  are  non-AMS.  The 
requirement  that  an  importer  use  an 
AMS  carrier  was  imposed  initially  so 
that  the  estimated  date  of  arrival  of  a 
preprocessed  quota  shipment  could  be 
provided  to  Customs  electronically. 
Since  the  quota  preprocessing  prototype 
was  begun,  however,  Customs  has 
determined  that,  in  those  circumstances 
where  an  AMS  carrier  is  not  otherwise 
available,  an  importer  may  transmit  the 
estimated  date  of  arrival  of  a  quota 
shipment  through  ABI  when 
transmitting  the  entry /entry  summary 
data  for  the  shipment  to  Customs. 

If  an  importer  submits  a  quota  entry 
for  preprocessing  and  the  entry  does  not 
meet  the  criteria  set  forth  above  in  items 
"(1)"  through  "(5)(a)"  or  "(5)(b)"  as 
applicable,  the  entry  summary  will  be 
rejected  and  the  filer  may  not  resubmit 
the  entry  summary  to  Customs  until 
after  the  carrier  has  arrived.  Upon 
arrival  of  the  carrier,  merchandise 
covered  by  a  preprocessed  entry  will  be 
released  unless  Customs  decides  to 
perform  an  examination.  In  this  respect, 
the  fact  that  merchandise  has  been 
processed  imder  the  quota 
preprocessing  program  will  not  interfere 
with  or  impede  Customs  ability  to 
examine  the  merchandise  upon  its 
arrival,  should  such  an  examination  be 
found  to  be  warranted.  If  an 
examination  of  the  merchandise  is 
necessary,  the  examination  will  occur 
during  the  port's  regular  inspectional 
hours. 

Application  To  Participate  in  Quota 
Preprocessing 

An  importer  wishing  to  participate  in 
quota  preprocessing  must  submit  a 
written  application  to  the  attention  of 
the  program  coordinator  for  quota 
preprocessing  at  each  port  where  the 
applicant  intends  to  submit  quota 
entries  for  preprocessing.  The 
application  must  include  the  following 
information: 

1.  The  specific  port(s)  included  under 
the  program  where  entries  of  the  quota 
merchandise  are  intended  to  be  made; 

2.  The  importer  of  record  number(s), 
including  suffix(es),  and  a  statement  of 
the  importer's/filer's  electronic  filing 
capabilities;  and 

3.  Names  and  addresses  of  any  entry 
filers,  including  Customs  brokers,  that 
vdll  be  electronically  filing  entries  at 


each  port  under  the  program  on  behalf 
of  the  importer/participant. 

Applicants  will  be  notified  in  writing 
of  their  selection  or  nonselection  to 
participate  in  quota  preprocessing.  An 
applicant  denied  participation  may 
appeal  in  writing  to  the  port  director  at 
the  port  where  the  application  was 
denied. 

Current  participants  in  quota 
preprocessing  that  also  wish  to  file 
entries  imder  the  program  at  any 
additional  ports  must  notify,  in  writing, 
the  additional  port(s)  at  least  5  working 
days  before  submitting  entries  at  such 
port(s).  Also,  for  those  that  are  selected 
to  participate  in  the  test,  the  July  24, 
1998,  Federal  Register  notice  should  be 
consulted  regarding  the  acts  of 
misconduct  that  may  result  in  a 
participant  being  suspended  from  the 
program  and  the  extent  to  which  a 
participant  may  appeal  a  proposed 
suspension  from  the  program- 
Dated:  August  30,  2002. 
Jayson  P.  Ahem, 

Assistant  Commissioner,  Office  of  Field 
Operations. 
IFR  Doc.  02-22782  Filed  9-6-02;  8:45  am] 

BILUNG  CODE  4820-02-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Proposed  Collection;  Comment 
Request 

ACTION:  Notice  and  request  for 
conmients. 


summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  Bureau  of 
Engraving  and  Printing  within  the 
Department  of  the  Treasury  is  soliciting 
comments  concerning  the  Claim  for 
Amounts  Due  in  the  Case  of  a  Deceased 
Owner  of  Mutilated  Currency. 
DATES:  Written  comments  should  be 
received  on  or  before  October  28,  2002 
to  be  assured  of  consideration. 


ADDRESSES:  Direct  all  v^itten  comments 
to  Department  of  the  Treasiuy,  Bureau 
of  Engraving  and  Printing,  Pamela  V. 
Grayson,  14th  &  C  Streets,  SW., 
Washington,  DC  20228,  (202)  874-2212. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Department  of  the 
Treasury.  Bureau  of  Engraving  and 
Printing,  Lorraine  Robinson,  14th  &  C 
Streets,  SW.,  Washington,  DC  20228. 
(202) 874-2532. 
SUPPLEMENTARY  INFORMATION: 

Title:  Claim  for  Amounts  Due  in  the 
Case  of  a  Deceased  Owner  of  Mutilated 
.  Currency. 

OMB  Number:  1520-0002. 
Form  Number:  BEP  5287. 
Abstract:  This  a  request  for  an 
extension. 

Current  Action:  The  Office  of 
Currency  Standards,  Mutilated  Currency 
Division,  Bureau  of  Engraving  and 
Printing  use  BEP  5287  to  determine 
ownership  in  cases  of  a  deceased  owner 
of  damaged  or  mutilated  currency. 
Type  of  Review:  Extension. 
Affected  Public:  Individuals  or 
households. 

Estimated  Number  of  Respondents: 
The  estimated  number  of  respondents 
for  the  next  three  years  is  180,  with  a 
total  estimated  number  of  burden  hours 
of  165. 

Estimated  Total  Annual  Burden 
Hours:  The  estimated  number  of  annual 
burden  hours  is  165. 

Request  for  Comments 

Conunents  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  thb  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 


maintenance,  and  piux:hase  of  services 
to  provide  information. 

Dated:  August  28.  2002. 
Pamela  V.  Grayson, 

Management  Analyst.  Office  nf  Budget  and 

Strategic  Planning,  Bureau  of  Engraving  and 

Printing. 

[FR  Doc.  02-22847  Filed  9-6-02:  8:45  ami 

BILLING  CODE  4a4(M)1-P 

DEPARTMENT  OF  THE  TREASURY 

Federal  Law  Enforcement  Training 
Center 

Notice  of  Meeting 

AGENCY:  Federal  Law  Enforcement 

Training  Center,  Department  of  the 

Treasury. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Advisory  Committee  to 
the  National  Center  for  State  and  Local 
Law  Enforcement  Training  at  the 
Federal  Law  Enforcement  Training 
Center  will  meet  on  September  25,  2002, 
beginning  at  8:30  a.m.  The  agenda  for 
this  meeting  includes  remarks  by  the 
Committee  Co-Chairs.  Kenneth  Lawson, 
Assistant  Secretary  (LE),  Department  of 
the  Treasury,  and  Deborah  Daniels. 
Assistant  Attorney  General,  Office  of 
Justice  Programs,  Department  of  Justice; 
progress  reports  on  initiatives  and 
training  programs;  and  presentations/ 
discussions  on  collaborative  programs 
presented  by  the  National  Center.  This 
meeting  is  open  to  the  public.  Anyone 
desiring  to  attend  the  meeting  must 
contact  Reba  Fischer,  the  Designated 
Federal  Officer,  no  later  than  September 
16,  2002,  at  (912)  267-2343,  to  arrange 
clearance  into  the  facility. 
ADDRESSES:  Federal  Law  Enforcement 
Training  Center,  Building  261,  Glynco. 
Georgia. 

FOR  FURTHER  INFORMATION  CONTACT: 
Bruce  P.  Brown,  Director.  National 
Center  for  State  and  Local  Law 
Enforcement  Training.  Federal  Law 
Enforcement  Training  Center,  Glynco, 
GA  31524,  912-267-2322. 

Dated:  August  29.  2002. 
Bruce  P.  Brown, 

Director.  National  Center  for  Slate  and  Local 
Law  Enforcement  Training. 
|FR  Doc.  02-22783  Filed  9-6-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  75 

[FRL-7207-4] 
RIN  206O-AJ43 


Revisions  to  the  Definitions  and  the 
Continuous  Emission  Monitoring 
Provisions  of  the  Acid  Rain  Program 
and  the  NOx  Budget  Trading  Program 

Correction  I 

In  rule  document  02-11450  beginning 
on  page  40394  in  the  issue  of 
Wednesday,  June  12.  2002.  make  the 
following  corrections: 


§75.33    [Corrected] 

1.  On  page  40436.  in  §  75.33  {c)(8)(iv), 
in  Table  1.,  in  the  column  titled 
"Method",  in  the  last  line.  "H2OX" 
should  read.  "HjO^". 

2.  On  the  same  page,  in 

§  75.33(c)(8)iv).  in  Table  2.,  in  the 
column  titled  "Method",  in  the  eleventh 
line.  "NO,  NO,"  should  read,  "NO,". 

3.  On  the  same  page,  in 

§  75.33(c)(8)iv).  in  the  same  table,  in  the 
footnotes,  in  the  beginning  of  the  second 
line,  remove  the  bullet. 

4.  On  page  40438,  in  §  75.33(e)(3),  in 
Table  4,  in  the  footnotes,  in  the 
beginning  of  the  first  line,  the  bullet 
should  be  an  asterisk, 

§75.53    [Corrected] 

5.  On  page  40440,  in  §  75.53(a)(1),  in 

the  second  column,  beneath  (a)(1),  add 

" *  *  *  *  * '• 

§75.74    [Corrected] 

6.  On  page  40448.  in 

§  75.74(c)(7)(iii)(H).  in  the  second 
column,  in  paragraph  (H),  in  the  seventh 
line  from  the  bottom  of  the  paragraph. 


"  "Total  unit  operating  hours"  should 
read,  "  'Total  unit  operating  hours". 

7.  On  the  same  page,  in 

§  75.74(c)(7)(iii)(H),  in  the  same  column, 
in  paragraph  (H),  in  the  third  line  from 
the  bottom  of  the  paragraph,  "  "Total 
unit  operating  hours"  should  read,  " 
'Total  unit  operating  hours". 

Appendix  B  to  Part  75  -  [Corrected] 

8.  On  page  40457,  m  Appendix  B,  in 
the  second  column,  in  amendatory 
instruction  54. w.,  in  the  fourth  line, 
"<10.0  fps"  should  read,  "<10.0  fps". 

Appendix  D  to  Part  75  -  [Corrected] 

9.  On  page  40467,  in  Appendix  D,  in 
2.3.1.4,  in  the  first  column,  in  paragraph 
(a)(1),  in  the  fifth  line  delete  "*  *  *  * 

Appendix  G  to  Part  75  -  [Corrected] 

10.  On  page  40475,  in  Appendix  G,  in 
the  second  column,  in  2.3,  in  Eq.  G— 4, 
"MW  CO2"  should  read,  "MWco;". 

[PR  Doc.  C2-11450  Filed  9-6-02;  8:45  am] 
BILUNG  CODE  150S-01-D 


Monday, 
September  9,  2002 


Part  n 


Securities  and 

Exchange 

Commission 


17  CFR  Parts  228,  229,  et  aL 
Certification  of  Disclosure  in  Companies' 
Quarterly  and  Annual  Reports, 
Management  Investment  Company 
Shareholder  Reports  and  Designation  of 
Certified  Shareholder  Reports  as 
Exchange  Act  Periodic  Reporting  Forms; 
Final  Rule  and  Proposed  Rule 


I 
57276         Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations 


Federal  Regi«ter/Vol.  67,  No.  174 /Monday,  September  9.  2002 /Rules  and  Regulations         57277 


57276         Federal  Register / Vol.  67.  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations         57277 


vol 


67 


ISS 

1 

7 
4 


SE 


2002 


SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  228, 229,  232,  240,  249, 
270  and  274 

[Release  Nos.  33-8124, 34-46427,  iC-25722; 
File  No.  S7-21-02] 

RIN  3235-AI54 

Certification  Of  Disclosure  in  ' 
Companies'  Quarterly  and  Annual 
Reports 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule;  request  for 

comments. 

summary:  As  directed  by  Section  302(a) 
of  the  Sarbanes-Oxley  Act  of  2002,  we 
are  adopting  rules  to  require  an  issuer's 
principal  executive  and  financial 
officers  each  to  certify  the  financial  and 
other  information  contained  in  the 
issuer's  quarterly  and  annual  reports. 
The  rules  also  require  these  officers  to 
certify  that:  they  are  responsible  for 
establishing,  maintaining  and  regularly 
evaluating  the  effectiveness  of  the 
issuer's  internal  controls;  they  have 
made  certain  disclosures  to  the  issuers 
auditors  and  the  audit  committee  of  the 
board  of  directors  about  the  issuer's 
internal  controls;  and  they  have 
included  information  in  the  issuer's 
quarterly  and  annual  reports  about  their 
evaluation  and  whether  there  have  been 
significant  changes  in  the  issuer's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  internal 
controls  subsequent  to  the  evaluation.  In 
addition,  we  are  adopting  previously 
proposed  rules  to  require  issuers  to 
maintain,  and  regularly  evaluate  the 
effectiveness  of,  disclosure  controls  and 
procedures  designed  to  ensure  that  the 
information  required  in  reports  filed 
under  the  Securities  Exchange  Act  of 
1934  is  recorded,  processed, 
summarized  and  reported  on  a  timely 
basis. 

DATES:  Effective  Date:  August  29,  2002. 

Comment  Date:  Comments  on  the 
extension  of  the  certification 
requirement  to  definitive  proxy  and 
information  statements  should  be 
received  by  October  9,  2002. 
ADDRESSES:  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Securities  and  Exchange 
Conunission,  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609. 
Comments  also  may  be  submitted 
electronically  at  the  following  electronic 
mail  address:  rule-comments@sec.gov. 
To  help  us  process  and  review  your 
comments  more  efficiently,  comments 
should  be  submitted  by  one  method 


only.  All  comment  letters  should  refer 
to  File  No.  S7-21-02;  this  file  number 
should  be  included  in  the  subject  line 
if  electronic  mail  is  used.  Comment 
letters  will  be  available  for  public 
inspection  and  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  [http:// 
www.sec.gov). ' 

FOR  FURTHER  INFORMATION  CONTACT: 

Mark  A.  Borges.  Special  Counsel,  or 
Elizabeth  M.  Murphy,  Chief,  Office  of 
Rulemaking,  Division  of  Corporation 
Finance,  at  (202)  942-2910,  or,  with 
respect  to  issuers  of  asset-backed 
securities,  Paula  Dubberly,  Chief 
Counsel,  Division  of  Corporation 
Finance,  at  (202)  942-2900,  or.  with 
respect  to  investment  companies,  Tara 
L.  Royal,  Attorney,  Office  of  Disclosure 
Regulation,  Division  of  Investment 
Management,  at  (202)  942-0721,  at  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549. 

SUPPLEMENTARY  INFORMATION:  We  are 

adopting  new  Item  307  2  of  Regulation 
S-B. '  new  Item  307  "  of  Regulation  S- 
K.'^  new  Rules  13a-14,fi  13a-15,''  15d- 
14  "  and  15d-15 ''  under  the  Securities 
Exchange  Act  of  1934  ("Exchange 
Act")  1"  and  new  Rule  30a-2  "  under 
the  Investment  Company  Act  of  1940 
(  "Investment  Company  Act").'^  We  also 
are  adopting  amendments  to  Rules  12b- 
15."  13a-10  •■»  and  15d-10  '^  and 
Forms  lO-Q,"-  10-QSB,'^  lO-K,'"  10- 
KSB,i''  20-F^"  and  40-F2>  under  the 
Exchange  Act,  Rule  30bl-3  under  the 
Investment  Company  Act,^^  Rule  302  of 


'  We  do  not  miit  personal  identifying  information, 
such  ds  n.iines  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  available 
|)ublirl\. 

•  17C:FK  22H-307. 

'  17  CFR  22H.  10  f/spq. 

*  17  CFR  22U.307. 

■  17  CFR  22<).10ef  .sc(j. 
'•  17CFK  24().i:)a-14. 
17  CFR  24().13a-1.5. 
"  17(:FR24().15d-14. 
'17  CFR  240.15(1-15. 
"•15  CSC.  7Ha  f"(  sp(/. 
"  17CFR270.;iOa-2. 
'-15  I  .S.r:  BOa-1  ftseq. 
'  •17CFR240.12lj-15. 
iM7CFR240.i:ia-10. 
'  ■  17  CFR  240.15d-U). 
"•  17(:FR  249.:iOHa. 
'"  I7CFK  249.308b. 
'"17  CFR  249.310. 
'"17  CFR  249.310b. 
-"17  CFR  249.220f. 
-■'17CFR249.240f. 
--'17  CFR  270.30bl-3. 


Regulation  S-T23  and  Form  N-SAR^* 
under  the  Exchange  Act  and  the 
Investment  Company  Act. 

I.  Introduction 

On  July  30,  2002,  the  Sarbanes-Oxley 
Act  of  2002  (the  "Act")  was  enacted.^s 
Section  302  of  the  Act,  entitled 
"Corporate  Responsibility  for  Financial 
Reports,"  requires  the  Conunission  to 
adopt  final  rules  that  must  be  effective 
by  August  29,  2002,  30  days  after  the 
date  of  enactment,  under  which  the 
principal  executive  officer  or  officers 
and  the  principal  financial  officer  or 
officers,  or  persons  providing  similar 
functions,  of  an  issuer  each  must  certify 
the  information  contained  in  the  issuer's 
quarterly  and  annual  reports.  Section 
302  also  requires  these  officers  to  certify 
that:  they  are  responsible  for 
establishing,  maintaining  and  regularly 
evaluating  the  effectiveness  of,  the 
issuer's  internal  controls;  they  have 
made  certain  disclosures  to  the  issuer's 
auditors  and  the  audit  committee  of  the 
board  of  directors  about  the  issuer's 
internal  controls;  and  they  have 
included  information  in  the  issuer's 
quarterly  and  annual  reports  about  their 
evaluation  and  whether  there  have  been 
significant  changes  in  the  issuer's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  internal 
controls  subsequent  to  the  evaluation. 

On  June  14,  2002,  we  proposed  rules 
that  would  have  required  a  company's 
principal  executive  officer  and  principal 
financial  officer  to  certify  the  contents 
of  the  company's  quarterly  and  annual 
reports.  26  The  June  Proposals  also 
would  have  required  companies  to 
maintain  procedures  to  provide 
reasonable  assurance  that  they  are  able 
to  collect,  process  and  disclose  the 
information  required  in  their  Exchange 
Act  reports.  Finally,  the  June  Proposals 
would  have  required  companies  to 
undertake  an  aimual  evaluation  of  these 
procedures  under  the  supervision  of 
management.  Shortly  after  enactment  of 
the  Act,  we  provided  supplemental 
information  on  the  Act  and  the  June 
Proposals.  2  7 

In  light  of  Congress'  directive  in 
Section  302  of  the  Act,  we  are  adopting 
rules  that  implement  the  certification 
mandated  by  the  Act  instead  of  the 


-M7  CFR  232.302. 

^■•17  CFR  249.330;  17  CFR  274.101. 

-^Pub.  L.  107-204.  116  Stat.  745  (2002). 

-'•See  Release  No.  34—46079  (June  14.  2002)  |67 
FR  418771  (the  'lune  Proposals"). 

■^'See  Release  No.  34-46300  (Aug.  2.  2002)  |67  FR 
51508)  notifying  interested  parties  of  the  rules  that 
we  are  required  to  adopt  pursuant  to  .Section  302 
of  the  Act  and  highlighting  some  of  the  major 
differences  between  those  rules  and  the  June 
Proposals. 


certification  contained  in  the  June 
Proposals.  We  received  102  conunent 
letters  in  response  to  the  Jime 
Proposals.  28  Although  responding  to  the 
form  of  certification  set  forth  in  the  June 
Proposals,  a  majority  of  the  commenters 
supported  a  certification  requirement 
for  senior  corporate  officers.^^  In 
addition,  the  comment  letters  we  have 
received  since  the  enactment  of  the  Act 
also  express  support  for  a  certification 
requirement. ^'^  Because  Section  302  of 
the  Act  prescribes  the  form  of 
certification  that  we  are  to  adopt,  the 
new  rules  do  not  reflect  many  of  the 
comments  and  suggestions  that  we 
received  on  the  June  Proposals. 

While  Section  302  of  the  Act  requires 
an  issuer's  principal  executive  and 
financial  officers  to  make  specific 
certifications  regarding  their 
responsibilities  to  establish  and 
maintain  internal  controls,  it  does  not 
directly  address  the  issuer's 
responsibility  for  controls  and 
procedures  related  to  the  issuer's 
Exchange  Act  reporting  obligations.^^ 
Thejune  Proposals  included 
requirements  that  companies  maintain 
sufficient  procedures  to  provide 
reasonable  assurances  that  they  are  able 
to  collect,  process  and  disclose,  within 
the  time  periods  specified  in  the 
Commission's  rules  and  forms,  the 
information  required  to  be  disclosed  in 
their  Exchange  Act  reports.^^  We  have   . 
adopted  this  requirement  largely  as 
proposed.  Because  of  the  broad  scope  of 
Section  302  of  the  Act,  the  new  rules  are 
applicable  to  all  types  of  issuers  that  file 
reports  under  Section  13{a)  or  15(d)  of 
the  Exchange  Act,  including  foreign 
private  issuers,  banks  and  savings 


associations,  issuers  of  asset-backed 
securities,  small  business  issuers  and 
registered  investment  companies. ^^ 

n.  Certification  of  Quarterly  and 
Annual  Reports 

A.  Rule  Requirements 

As  adopted,  new  Exchange  Act  Rules 
13a-14  and  15d-14  require  an  issuer's 
principal  executive  officer  or  officers, 
and  the  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  each  to  certify  in  each 
quarterly  and  aimual  report,  including 
transition  reports,  filed  or  submitted  by 
the  issuer  under  Section  13(a)  or  15(d) 
of  the  Exchange  Act  ^*  that: 

•  He  or  she  has  reviewed  the  report; 

•  Based  on  his  or  her  knowledge,  the 
report  does  not  contain  any  imtrue 
statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  in  order 
to  make  the  statements  made,  in  light  of 
the  circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
the  report;  ^^ 

•  Based  on  his  or  her  knowledge,  the 
financial  statements,  and  other  financial 


2«The  commenters  included  56  individual  and 
institutional  investors,  21  companies  and  company 
associations,  one  domestic  governmental  agency, 
one  foreign  governmental  agency  and  23  members 
of  the  accounting  and  legal  communities.  These 
comment  letters  and  a  summary  of  comments  are 
available  for  public  inspection  and  copying  in  our 
Public  Reference  Room.  450  FifUi  Street,  NW., 
Washington,  DC  20549,  in  File  No.  S7-21-02. 
Public  comments  submitted  electronically  and  the 
summary  of  comments  are  available  on  our  Web  site 
<http://www.sec.gov>. 

29 See,  for  example,  the  Letter  dated  June  13,  2002 
of  Robert  E.  Jones,  the  Letter  dated  June  24,  2002 
of  Dan  )amieson  and  the  Letter  dated  July  5,  2002 
of  T.  Jeffrey  Mangin. 

3°  See.  for  example,  the  Letter  dated  August  9. 
2002  of  the  American  Society  of  Corporate 
Securities  and  the  Letter  dated  August  14,  2002  of 
the  National  Association  of  Real  Estate  Investment 
Trusts. 

3'  Separately,  Section  404  of  the  Act  directs  the 
Commission  to  prescribe  rules  for  issuers  to  state 
in  their  annual  reports  required  by  Section  13(a)  or 
15(d)  of  the  Exchange  Act  the  responsibility  of 
management  for  establishing  and  maintaining  an 
adequate  internal  control  structure  and  procedures 
for  financial  reporting. 

^2  See  proposed  Exchange  Act  Rules  13a-15  and 
15d-15. 


'3  See  Section  IV  below  for  a  discussion  of 
registered  investment  companies.  Registered 
investment  companies  generally  are  required  to  file 
periodic  reports  under  Section  13(a)  or  15(d)  of  the 
Exchange  Act  on  Form  N-SAR  and.  therefore, 
would  provide  the  certification  required  by  Section 
302  of  the  Act.  However,  because  Section  302  of  the 
Act  only  applies  to  issuers  that  file  periodic  reports 
under  Section  13(a)  or  15(d)  of  the  Exchange  Act, 
the  rules  we  are  adopting  today  will  not  apply  to 
registered  investment  companies  that  do  not  file 
periodic  reports  under  either  Section  13(a)  or  15(d). 

"15  U.S.C.  78m(a)  or  78o(d).  Section  13(a)  of  the 
Exchange  Act  requires  every  issuer  of  a  security 
registered  pursuant  to  Section  12  of  the  Exchange 
Act  (15  U.S.C.  781]  to  file  with  the  Commission 
such  annual  reports  and  such  quarterly  reports  as 
the  Commission  may  prescribe.  Section  15(d)  of  the 
Exchange  Act  requires  each  issuer  that  has  filed  a 
registration  statement  that  has  become  effective 
pursuant  to  the  Securities  Act  of  1933  [15  U.S.C. 
77a  et  seq.]  to  file  such  supplementary  and  periodic 
information,  documents  and  reports  as  may  be 
required  pursuant  to  Section  13  in  respect  of  a 
security  registered  pursuant  to  Section  12.  The  duty 
of  an  issuer  to  file  under  Section  15(d)  is 
automatically  suspended  for  any  fiscal  year,  other 
than  a  fiscal  year  in  which  its  registration  statement 
becomes  effective  or  is  required  to  be  updated 
pursuant  to  Section  10ia)(3)  of  the  Securities  Act 
115  U.S.C.  77j(a)(3)l,  if  an  issuer's  securities  are  held 
of  record  by  less  than  300  persons.  See  Exchange 
Act  Rule  12h-3(c)  [17  CFR  240.12h-3(c)|. 

'5  As  permitted  under  our  rules,  a  registrant  may 
satisfy  its  disclosure  obligations  under  Part  111  of 
Forms  10-K  and  10-KSB  by  incorporating  the 
required  information  by  reference  from  its 
definitive  proxy  or  information  statement,  if  that 
statement  involves  the  election  of  directors  and  is 
filed  not  later  than  120  days  after  the  end  of  the 
fiscal  year  covered  by  the  annual  report.  See 
General  Instruction  6(3)  to  Form  10-K  and  General 
Instruction  E(3)  to  Form  10-KSB.  For  purposes  of 
this  provision,  the  certification  in  the  annual  report 
on  Form  10-K  or  10-KSB  would  be  considered  to 
cover  the  Part  III  information  in  a  registrant's  proxy 
or  information  statement  as  and  when  filed. 


information  included  in  the  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 
and  cash  flows  of  the  issuer  as  of,  and 
for,  the  periods  presented  in  the  report; 

•  He  or  she  and  the  other  certifying 
officers: 

•  Are  responsible  for  establishing  and 
maintaining  "disclosure  controls  and 
procedures"  (a  newly-defined  term 
reflecting  the  concept  of  controls  and 
procedures  related  to  disclosure 
embodied  in  Section  302(a)(4)  of  the 
Act)  for  the  issuer; 

•  Have  designed  such  disclosure 
controls  and  procedures  to  ensure  that 
material  information  is  made  known  to 
them,  particularly  during  the  period  in 
which  the  periodic  report  is  being 
prepared; 

•  Have  evaluated  the  effectiveness  of 
the  issuer's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  the  report;  and 

•  Have  presented  in  the  report  their 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  the  required  evaluation  as  of 
that  date; 

•  He  or  she  and  the  other  certifying 
officers  have  disclosed  to  the  issuer's 
auditors  and  to  the  audit  committee  of 
the  board  of  directors  (or  persons 
fulfilling  the  equivalent  function): 

•  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
(a  pre-existing  term  relating  to  internal 
controls  regarding  financial  reporting)  '•" 
which  could  adversely  affect  the  issuer's 
ability  to  record,  process,  summarize 
and  report  financial  data  and  have 
identified  for  the  issuer's  auditors  any 
material  weaknesses  in  internal 
controls;  and 

•  Any  fi^ud,  whether  or  not  material, 
that  involves  management  or  other 
employees  who  have  a  significant  role 
in  the  issuer's  internal  controls;  and 

•  He  or  she  and  the  other  certifying 
officers  have  indicated  in  the  report 
whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other 
factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date 
of  their  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

For  purposes  of  the  new  rules, 
"disclosure  controls  and  procedures" 
are  defined  as  controls  and  other 
procedures  of  an  issuer  that  are 
designed  to  ensure  that  information 
required  to  be  disclosed  by  the  issuer  in 
the  reports  filed  or  submitted  by  it 


"'See  American  Institute  of  Certified  Publu 
Accountants  CAICPA")  Codification  o(  .Statpments 
on  Auditing  Standards,  AV  §319. 
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under  the  Exchange  Act  ^^  is  recorded, 
processed,  sununarized  and  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. ^^ 
"Disclosure  controls  and  procedures" 
include,  without  limitation,  controls 
and  procedures  designed  to  ensure  that 
information  required  to  be  disclosed  by 
an  issuer  in  its  Exchange  Act  reports  is 
accumulated  and  communicated  to  the 
issuer's  management,  including  its 
principal  executive  and  financial 
officers,  as  appropriate  to  allow  timely 
decisions  regarding  required  disclosure. 

B.  Discussion  of  Certification 
Requirement 

1 .  Issuers  Subject  to  Certification 
Requirement 

Section  302  of  the  Act  states  that  the 
certification  requirement  is  to  applv  to 
each  company  filing  periodic  reports 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act.  '^  Accordingly,  new 
Exchange  Act  Rules  13a-14  and  15d-14 
apply  to  the  principal  executive  officers 
and  principal  financial  officers,  or 
persons  performing  similar  functions,  of 
any  issuer  that  files  quarterly  and 
aniMial  reports  with  the  Commission 
under  either  Section  13(a)  or  15(d)  of 
the  Exchange  Act,  including  foreign 
private  issuers,  banks  and  savings 
associations,  issuers  of  asset-backed 
securities  and  small  business  issuers.-*" 

(a)  Foreign  Private  Issuers 

While  the  June  Proposals  would  not 
have  applied  to  foreign  private  issuers. 
•*'  Section  302  of  the  Act  makes  no 


'"These  reports  include  quarterlv  reports  on 
Form  10-Q  or  10-QSB.  annual  reports  on  Form  10- 
K,  10-KSB.  20-F  or  4&-F.  current  reports,  definitivp 
proxy  materials  filed  under  Section  14(a)  of  the 
Exchange  .^ct  (15  I  .S.C.  78n(a)i.  definitive 
information  statements  filed  under  Section  14(c)  of 
the  Exchange  Act  1 15  U.S.C.  78n(c)l  and 
amendments  to  any  of  these  reports  or  documents. 

'"See  new  Exchange  .Act  Rules  1  Ja-14(c)  and 
15d-14(c). 

'■'See  Section  302(a)  of  the  .Act. 

^"The  new  rules  achieve  the  objective  of  Section 
302(b)  of  the  .Act.  which  slates  that  nothing  in  the 
provision  is  to  be  interpreted  or  applied  in  any  uav 
to  allow  any  issuer  to  lessen  the  legal  force  of  the 
certification  requirement  by  an  issuer  that  has 
reincorporated  or  engaged  in  any  other  transaction 
resulting  in  the  transfer  of  the  corporate  domicile 
or  offices  of  the  i.ssuer  from  inside  of  the  United 
States  to  outside  of  the  United  States,  because  thev 
are  applicable  to  all  issuers  without  regard  to  their 
jurisdiction  of  incorporation  or  domicile. 

*'  For  purposes  of  the  Exchange  Act.  a  "foreign 
private  issuer'*  is  any  foreign  issuer  (other  than  a 
foreign  government)  except  an  issuer  meeting  the 
following  conditions:  (1)  More  than  50%  of  the 
issuer's  outstanding  voting  securities  are  directly  or 
indirectly  held  of  record  by  residents  of  the  V.S.: 
and  (2)  the  majority  of  the  executive  officers  or 
directors  are  U.S.  citizens  or  residents:  or  more  than 
50%  of  the  assets  of  the  issuer  are  located  in  the 
U.S.:  or  the  business  of  the  issuer  is  administered 
principally  inihe  U.S.  See  Exchange  Act  Rule  3&- 


distinction  between  domestic  and 
foreign  issuers  and,  by  its  terms,  clearly 
applies  to  foreign  private  issuers.  New 
Exchange  Act  Rules  13a-14  and  15d-14, 
therefore,  apply  the  certification 
requirement  to  the  principal  executive 
officers  and  principal  financial  officers 
of  foreign  private  issuers  that  file  reports 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act.'*- 

(b)  Banks  and  Saving  Associations 

The  certification  requirement  of 
Section  302  of  the  Act  also  applies  to 
principal  executive  officers  and 
principal  financial  officers  of  banks  and 
savings  associations  that  file  periodic 
reports  under  Section  13(a)  or  15(d)  of 
the  Exchange  Act.  The  Act  amended 
Section  12(i)  of  the  Exchange  Act  to 
make  it  clear  that  the  federal  banking 
agencies  have  the  authority  to 
administer  and  enforce  various 
provisions  of  the  Act,  including  the 
certification  required  by  Section  302. ■*3 

(c)  Asset-Backed  Securities  Issuers 

Issuers  of  asset-backed  securities  in 
public  offerings  have  a  reporting 
obligation  under  either  Section  13(a)  or 
15(d)  of  the  Exchange  Act,  at  least  for 
a  period  of  time.-*"*  Because  of  the  nature 
of  asset-backed  issuers,  the  staff  of  the 
Division  of  Corporation  Finance  has 
granted  requests  allowing  asset-backed 
issuers  to  file  modified  reports  under 
the  Exchange  Act.'*'' 

The  modified  reporting  structure  for 
asset-backed  issuers  allows  issuers  or 
depositors  to  file  modified  annual 
reports  on  Form  10-K  and  to  file  reports 
tied  to  payments  on  the  underlying 
assets  in  the  trust.  These  reports  include 
a  copy  of  the  servicing  or  distribution 
report  required  by  the  issuer's  governing 
documents  and  information  on  the 
performance  of  the  assets,  payments  on 
the  asset-backed  securities  and  any 
other  material  developments  that  affect 


4(( )  117  CFR  240.3b-4(c)|.  We  sought  comment  on 
whether  to  apply  a  certification  requirement  to 
foreign  private  issuers  in  the  )une  Proposals. 

■•-  The  new  rules  do  not  apply  to  foreign  private 
issuers  that  furnish  materials  to  the  Commission 
pursuant  to  Exchange  Act  Rule  12g3-2(b)  [17  CFR 
240.12g3-2(b)l. 

-• '  See  Section  3(bl(4l  of  the  Act. 

*'  .Asset-backed  issuers  also  sometimes 
voluntarily  file  Exchange  Act  reports  in  order  to 
comply  with  provisions  in  the  indenture  or  pooling 
and  servicing  agreements. 

*'  See,  for  example,  Release  No.  34-16520  ()an. 
23.  1980)  (order  granting  application  pursuant  to 
Section  12(h)  of  the  Exchange  Act  (15  U.S.C.  78/(h)l 
of  Home  Savings  and  Loan  Association);  Release 
No.  34-14446  (Feb.  6,  1978)  (order  granting 
application  pursuant  to  Section  12(h)  of  the 
Exchange  Act  of  Bank  of  America  National  Trust 
and  Savings  Association):  Division  of  Corporation 
Finance  no-action  letters  to  Key  Bank  USA.  N.A. 
(.May  9.  1997)  and  Bay  View  Securitization  Corp. 
(Jan.  15,  1998). 


the  issuer.  Because  the  reported 
information  for  asset-backed  issuers 
differs  significantly  from  that  for  other 
issuers,  the  certification  requirement  of 
Section  302  of  the  Act  must  be 
specifically  tailored  for  asset-backed 
issuers.  The  new  rules  require  asset- 
backed  issuers  to  certify  their  reports. 
The  staff  of  the  Division  of  Corporation 
Finance  today  is  providing  guidance  for 
asset-backed  issuers  regarding 
compliance  with  the  certification 
requirement. 

(d)  Small  Business  Issuers 

The  June  Proposals  generally  did  not 
distinguish  between  large  and  small 
issuers.  Similarly,  Section  302  of  the 
Act  directs  that  the  certification 
requirement  apply  to  any  company 
filing  periodic  reports  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act. 
Accordingly,  new  Rules  13a-14  and 
15d-14  apply  to  all  issuers  that  file 
Exchange  Act  periodic  reports 
regardless  of  their  size.  We  note, 
however,  that  because  many  small 
business  issuers  do  not  file  Exchange 
Act  reports,  not  all  small  business 
issuers  will  be  subject  to  the 
certification  requirement. 

2.  Reports  Subject  to  Certification 
Requirement 

Section  302  of  the  Act  states  that  the 
required  certification  is  to  be  included 
in  each  annual  or  quarterly  report  filed 
or  submitted  under  either  Section  13(a) 
or  15(d)  of  the  Exchange  Act.'"' 
Accordingly,  the  certification 
requirement  applies  to  annual  reports 
on  Forms  10-K,  10-KSB,  20-F  and  40- 
F.'"'  The  certification  requirement  also 
applies  to  quarterly  reports  on  Forms 
lO-Q  and  10-QSB.  Finally,  the 
certification  requirement  applies  to 
amendments  to,  and  transition  reports 
on,  any  of  the  foregoing  reports."** 

Reports  that  are  current  reports,  such 
as  reports  on  Forms  O-K"^  and  &-K, 
rather  than  periodic  (quarterly  and 
annual)  reports  are  not  covered  by  the 
certification  requirement."'"  Disclosure 


••BSee  Section  302(a)  of  the  Act. 

••'The  certification  requirement  does  not  apply  to 
annual  reports  on  Form  11-K  (17  CFR  239.311]. 

■•"See  amended  Exchange  Act  Rules  12b-15,  13a- 
10  and  15d-10.  In  the  'case  of  the  amendment  on 
or  after  the  compliance  date  of  the  new  rules  of  a 
quarterly  or  annual  report  filed  prior  to  August  29, 
2002.  the  certification  requirement  will  apply. 

••9 17  CFR  249.306. 

■^"A  foreign  private  issuer  must  furnish  under 
cover  of  Form  6-K  material  information  that  it 
makes  public  or  is  required  to  make  public  under 
its  home  country  laws  or  the  rules  of  its  home 
country  stock  exchange  or  that  it  distributes  to 
security  holders.  While  foreign  private  issuers  may 
submit  interim  financial  information  under  cover  of 
Form  6-K.  they  do  so  pursuant  to  their  home 
country  requirements  and  not  because  of  a 


controls  and  procedures,  however,  are 
required  to  be  designed,  maintained  and 
evaluated  to  ensure  full  and  timely 
disclosuj^  in  current  reports,  as  well  as 
definitive  proxy  materials  and  definitive 
information  statements,  even  though 
there  is  no  specific  certification 
requirement  relating  to  reports  on  those 
forms.^^ 

The  new  rules  apply  the  certification 
requirement  to  foreign  private  issuers 
filing  annual  reports  on  Form  20-F  and 
Canadian  issuers  filing  annual  reports 
on  Form  40-F  under  oxu  Multi- 
jurisdictional  Disclosure  System. 
Although  Form  20-F  is  not  required  to 
be  signed  by  any  specific  executive 
officer  of  a  foreign  registrant,^^  ^ve 
believe  that  it  is  the  clear  intent  of 
Congress  to  require  that  the  appropriate 
officers  execute  and  submit  the  required 
certification  in  an  annual  report  filed 
imder  the  Exchange  Act  on  Form  20-F 
or  40-F. 

As  we  first  indicated  in  the  Jime 
Proposals,  we  continue  to  consider 
whether  we  shoidd  extend  a 
certification  requirement  to  other 
dociunents  filed  under  the  Exchange 
Act,  such  as  registration  statements  on 
Forms  10  and  10-SB  ^3  and  definitive 
proxy  and  information  statements.  We 
solicit  comment  on  whether  any  or  all 
of  these  documents,  or  any  other 
docmnents,  should  be  certified  by  an 
issuer's  senior  officers. 

3.  Content  of  Certification 

Section  302  of  the  Act  states  that  the 
required  certification  is  to  made  by  an 
issuer's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions.  "The  required  certffication 
contains  several  statements.  The 
certification  statement  concerning  the 
material  accuracy  and  completeness  of 
the  periodic  reports  that  are  covered  by 
the  statement  mirrors  the  existing 
statutory  disclosure  standards  for 
"material"  acciu-acy  and  completeness 
of  information  contained  in  reports.^" 

The  certification  statement  regarding 
fair  presentation  of  financial  statements 
and  other  financial  information 


Commission  requirement  to  submit  updated 
financial  information  for  specified  periods  and 
according  to  specified  standards.  Therefore,  we  do 
not  believe  that  a  Form  6-K  constitutes  a  "periodic" 
report  analogous  to  a  quarterly  report  on  Form  10- 
Qor  10-QSB  for  which  certification  is  required. 

5'  See  new  Exchange  Act  Rules  13a-15  and  15d- 
15. 

52  See  General  histruction  D  to  Form  20-F. 

53  17  CFR  249.210  and  249.210b. 

M  See  Exchange  Act  Rules  10b-5(b)  |t7  CFR 
230.10b-5(b)l  and  12b-20  [17  CFR  240.12b-20.1. 
See  also  Basic.  Inc.  v.  Levinson.  485  U.S.  224 
(1988);  TSC  Industries.  Inc.  v.  North^-ay.  Inc.,  426 
U.S.  (1976). 


included  in  the  report  was  not  part  of 
the  Jime  Proposals.  This  statement 
separately  addresses  the  presentation  of 
an  issuer's  financial  disclosure.  This 
financial  disclosiu^  includes  financial 
statements  (including  footnote 
disclosure),  selected  financial  data, 
management's  discussion  and  analysis 
of  financial  condition  and  results  of 
operations  and  other  financial 
information  in  a  report.  The 
certification,  as  adopted,  states  that  the 
overall  financial  disclosure  fairly 
presents,  in  all  material  respects,  the 
company's  financial  condition,  results 
of  operations  and  cash  flows.  We  have 
added  a  specific  reference  to  cash  flows 
even  though  Section  302  of  the  Act  does 
not  include  such  an  explicit  reference. 
We  believe  that  it  is  consistent  with 
Congressional  intent  to  include  both 
income  or  loss  and  cash  flows  within 
the  concept  of  "fair  presentation"  of  an 
issuer's  results  of  operations. 

The  certification  statement  regarding 
fair  presentation  of  financial  statements 
and  other  financial  information  is  not 
limited  to  a  representation  that  the 
financial  statements  and  other  financial 
information  have  been  presented  in 
accordance  with  "generally  accepted 
accoimting  principles"  eind  is  not 
otherwise  limited  by  reference  to 
generally  accepted  accoimting 
principles.  We  believe  that  Congress 
intended  this  statement  to  provide 
assiuances  that  the  financial 
information  disclosed  in  a  report, 
viewed  in  its  entirety,  meets  a  standard 
of  overall  material  accuracy  and 
completeness  that  is  broader  than 
financial  reporting  requirements  under 
generally  accepted  accounting 
principles.^^  In  our  view,  a  "fair 
presentation"  of  an  issuer's  financial 
condition,  results  of  operations  and  cash 
flows  encompasses  the  selection  of 
appropriate  accounting  policies,  proper 
application  of  appropriate  accounting 
policies,  disclosure  of  financial 
information  that  is  informative  and 
reasonably  reflects  the  underlying 
transactions  and  events  and  the 
inclusion  of  any  additional  disclosure 
necessary  to  provide  investors  with  a 
materially  accurate  and  complete 
pictiu^  of  an  issuer's  financial 
condition,  results  of  operations  and  cash 
flows.^^ 


Both  of  the  foregoing  certification 
statements  are  to  be  made  based  on  the 
knowledge  of  the  certifying  officer.  This 
is  not  meant  to  change  the  current 
obligations  of  corporate  officers  in 
connection  with  the  discharge  of  their 
duties.  Both  of  the  foregoing  statements 
are  also  made  in  the  context  of  the 
requirements  of  the  reports  in  which 
they  are  included.  In  particular, 
quarterly  reports  on  Forms  1 0-Q  and 
10-QSB  have  less  extensive  disclosiu-e 
and  financial  statement  and  footnote 
requirements  than  annual  reports.  The 
certification  requirement  is  not  intended 
to  require  expansion  of  quarterly  reports 
to  satisfy  the  requirements  of  annual 
reports.  Rather,  completeness  of 
disclosure  will  be  determined  through 
application  of  standards  derived  from 
our  existing  rules,  forms  and 
interpretations.^' 

While  the  certification  described  in 
the  June  Proposals  contained  a 
statement  regarding  the  completion  of  a 
review  of  an  issuer's  internal  procedures 
and  controls  aimed  at  assuring  adequate 
disclosure,  the  certification  required  by 
Section  302  of  the  Act  includes  several, 
more  detailed,  statements  concerning  an 
issuer's  "internal  controls"  and  the 
ongoing  oversight  of  these  controls.  For 
purposes  of  the  certification  required  by 
Section  302(a)(4)  of  the  Act,  we  have 
defined  the  term  "disclosure  controls 
and  procedures"  to  incorporate  a 
broader  concept  of  controls  and 
procedures  designed  to  ensure 
compliance  with  disclosure 
requirements  generally.  This  definition 
is  included  in  new  Exchange  Act  Rules 
13a-14  and  15d-14  and  applies  to  the 
portion  of  the  certification  required  by 
Section  302(a)(4)  of  the  Act.^« 

We  have  defined  the  term  "disclosure 
controls  and  procedures"  to  make  it 
explicit  that  the  controls  contemplated 


'5  Presenting  financial  information  in  conformity 
with  generally  accepted  accounting  principles  ma\ 
not  necessarily  satisf)-  obligations  under  the 
antifraud  provisions  of  the  federal  securities  laws. 
See  United  States  v.  Simon.  425  F.2d  796  (2d  Cir. 
1969).  See  also  In  re  Caterpillar.  Inc..  Release  No. 
34-30532  (Mar.  31.  1992):  Edison  Schools.  Inc.. 
Release  No.  34-45925  (May  14.  2002). 

!*»See  Exchange  Act  Rule  12b-20  and  the  case 
and  proceedings  referenced  in  n.  55  above.  In 


addition,  both  Internalinnal  .Arcounling  Standard 
IAS  1. 1  14  and  15  and  AICJ'.A.  C/xlificJlion  of 
Statements  on  Auditing  Standards.  .AT  <5  411  04 
speak  to  the  essential  elements  that  must  hi- 
considered,  within  the  framework  ot  generalK 
accepted  accounting  principles,  in  evalualmg 
whether  an  issuer's  financial  statements  fairh 
present  its  financial  condition  and  results  of 
operations.  These  statements,  without  Ijeiiig  limited 
by  reference  to  generally  a(  cvpted  accounting 
principles,  provide  guidance  as  to  what  elements 
should  \ye  considered  in  determining  whether  an 
issuer  s  financial  information,  taken  as  »  wholf . 
provides  a  fair  presentation  of  its  financial 
condition  and  results  of  operations.  These  elements 
include,  without  limitation,  whether  the  a(,r ounling 
principles  selected  are  appropriate  in  the 
circumstances  and  whether  the  dis(  losure  is 
informative  and  reasonably  refiecls  the  underlying 
transactions  and  events. 

'^"Seo.  for  example.  In  rp  Caterpillar.  Ini  .  Releasi 
No.  34-30532  (Mar.  31.  1992);  Exchange  Act  Rule 
12b-20. 

^«See  new  Exchange  Act  Rules  138-14(c)  and 
15d-14(c). 
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by  Section  302(a)(4)  of  the  Act  are 
intended  to  embody  controls  and 
procedures  addressing  the  quality  and 
timeliness  of  disclosure.  We  also  have 
included  this  definition  to  differentiate 
this  concept  of  disclosure  controls  and 
procedures  from  the  pre-existing 
concept  of  "internal  controls"  that 
pertains  to  an  issuer's  financial 
reporting  and  control  of  its  assets,  as 
currently  embodied  in  Section  13(b)  of 
the  Exchange  Act "'''  and  as  addressed  in 
Sections  302(a)(5)  and  (a)(6)  and  Section 
404  of  the  Act.  We  mcike  this  distinction 
based  on  our  review  of  Section  302  of 
the  Act  as  well  as  to  effectuate  what  we 
believe  to  be  Congress"  intent — to  have 
senior  officers  certify  that  required 
material  non-financial  information,  as 
well  as  financial  information,  is 
included  in  an  issuer's  quarterly  and 
annual  reports.  Under  this 
interpretation,  we  maintain  the  pre- 
existing concept  of  internal  controls 
without  expanding  it  by  relating  it  to 
non-financial  information. 

As  discussed  in  the  June  Proposals, 
we  are  not  requiring  any  particular 
procedures  for  conducting  the  required 
review  and  evaluation.  Instead,  we 
expect  each  issuer  to  develop  a  process 
that  is  consistent  with  its  business  and 
internal  management  and  supervisory 
practices.  We  do  recommend,  however, 
that,  if  it  has  not  already  done  so,  an 
issuer  create  a  committee  with 
responsibility  for  considering  the 
materiality  of  information  and 
determining  disclosure  obligations  on  a 
timely  basis.**"  As  is  implicit  in  Section 
302(a)(4)  of  the  Act,  such  a  committee 
would  report  to  senior  management, 
including  the  principal  executive  and 
financial  officers,  who  bear  express 
responsibility  for  designing, 
establishing,  maintaining,  reviewing 
and  evaluating  the  issuer's  disclosure 
controls  and  procedures. 

We  believe  that  the  concept  of 
"internal  controls"  contemplated  by 
Sections  302(a)(5)  and  (6)  of  the  Act 


'■"15  I'.S.C.  7Hni(l)|.  Sffdlso  AlCPA  Profi->sii in.il 
Standards  .M'  ,St!<:tion  :il!1.0fi  (  liilfrii.il  lontnil-.  is 
a  prnress — etfiHtod  hy  .in  entity's  lioanl  iif  din-i  tors, 
managcnit'nl  and  other  personnel — desi^iieil  !n 
provide  re.isotirtble  assiirani  e  regardiris;  the 
achievement  of  objectives  in  the  followiiii; 
categories:  (a)  Reliabilitv  of  Financial  reporliny.  (b) 
effectiveness  and  efficiency  of  operations  and  (i  ) 
compliance  with  applicable  laws  and  reoulations.   ) 

"^'Officers  and  employees  of  an  issuer  who  have 
an  interest  in.  and  the  expertise  to  serve  on.  the 
com.mittee  could  include  the  principal  at  ( oimliiii; 
officer  (or  the  controller),  the  general  counsel  or 
other  senior  legal  offic  ial  v^ith  responsibility  for 
disclosure  matters  who  reports  to  the  general 
counsel.  The  principal  risk  management  officer,  the 
chief  investor  relations  officer  (or  an  officer  with 
equivalent  responsibilities)  and  such  other  officers 
or  employees,  including  individuals  ass(x;iateil 
with  the  issuer's  business  units,  as  the  issuer  deems 
appropriate. 


concern  an  issuer's  controls  and 
procedures  for  financial  reporting 
purposes  as  required  by  Section  13(b)  of 
the  Exchange  Act.  They  also  relate  to 
the  "internal  controls"  addressed  in 
Section  404  of  the  Act.^i  The 
certification  required  by  new  Exchange 
Act  Rules  13a-14  and  15d-14  makes 
reference  to  certain  disclosures 
regarding  both  disclosure  controls  and 
procedures  and  internal  controls  that 
must  be  made  in  the  reports  in  which 
the  certification  is  contained.  These 
disclosure  requirements  appear  in  new 
Item  307  of  Regulation  S-K.  Item  307  of 
Regulation  S-B,  Item  15  of  Form  20-F 
and  General  Instruction  B{6)  of  Form 
40-F. 

Because  the  statements  involving 
disclosure  controls  and  procedures  and 
internal  controls  require  the  certifying 
officers  to  take  certain  specified  actions, 
such  as  evaluating  the  effectiveness  of 
the  disclosure  controls  and  procedures 
prior  to  the  date  of  the  report  to  which 
the  certification  relates,  these  statements 
will  be  required  as  part  of  the 
certification  only  with  respect  to  any 
reports  that  cover  periods  ending  on  or 
after  August  29,  2002,  the  effective  date 
of  the  rules  required  by  Section  302  of 
the  Act.«^ 

4.  Form  of  Certification 

The  certification  required  by  new 
Exchange  Act  Rules  13a-14  and  15d-14 
must  be  in  the  exact  form  set  forth  in  the 
amendments  to  the  affected  reports.  The 
wording  of  the  required  certification 
may  not  be  changed  in  any  respect  (even 
if  the  change  would  appear  to  be 
inconsequential  in  nature).''' 

5.  Location  of  Certification 

Section  302  of  the  Act  states  that  the 
required  certification  is  to  be  included 
"in"  each  quarterly  or  annual  report 
filed  or  submitted  under  either  Section 
13(a)  or  15(d)  of  the  Exchange  Act.  To 
implement  this  directive,  we  have 
amended  Forms  10-Q,  10-QSB,  10-K, 
10-KSB.  20-F  and  40-F  under  the 
Exchange  Act  to  require  that  the 
certifications  follow  immediately  after 
the  signature  sections  of  these  reports. 

The  required  certification  is  in 
addition  to.  and,  thus,  does  not  alter,  the 
current  signature  requirements  for 
quarterly  and  annual  reports  filed  under 


"'  The  rules  <  ailed  for  under  Section  404  of  the 
Art  will  be  the  subject  of  separate  Commission 
rulemaking.  See  n.  75  l)elow. 

''-  .See  Section  V  below. 

'• '  To  further  emphasize  the  importance  of  the 
required  certification,  a  principal  executive  officer 
or  principal  financ  ial  officer  is  not  permitted  to 
have  the  certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other  form  of 
(  onfirming  authority.  See  new  Exchange  Act  Rules 
i:ia-14(d)and  15d-i4(d). 


the  Exchange  Act.  The  signatures 
required  by  the  certifications  will  be 
part  of  these  reports,  and,  therefore,  also 
will  be  subject  to  the  signature 
requirement  of  our  rules. ^  We  have 
amended  Rule  302  of  Regulation  S-T  •'^ 
to  make  it  clear  that  its  requirements 
apply  to  the  signat\u'es  appearing  in 
these  certifications. 

6.  Liability  for  False  Certification 

An  issuer's  principal  executive  and 
financial  officers  already  are  responsible 
as  signatories  for  the  issuer's  disclosures 
under  the  Exchange  Act  liability 
provisions  '^^  and  can  be  liable  for 
material  misstatements  or  omissions 
under  general  antifraud  standards  "^  and 
under  our  authority  to  seek  redress 
against  those  who  cause  or  aid  or  abet 
securities  law  violations. ^^  An  officer 
providing  a  false  certification 
potentially  could  be  subject  to 
Commission  action  for  violating  Section 
13(a)  or  15(d)  of  the  Exchange  Act  and 
to  both  Commission  and  private  actions 
for  violating  Section  10(b)  of  the 
Exchange  Act  '^^  and  Exchange  Act  Rule 
10b-5.7n 

ni.  Disclosure  Controls  and  Procedures 

A.  Rule  Requirements 

As  adopted,  new  Exchange  Act  Rules 
13a-15  and  15d-15  require  each  issuer 
filing  reports  under  Section  13(a)  or 
Section  15(d)  of  the  Exchange  Act  to 
maintain  disclosure  controls  and 
procedures  (as  defined  in  new  Exchange 
Act  Rules  13a-14(c)  and  15d-14(c)).  We 
believe  that,  to  assist  principal 
executive  and  financial  officers  in  the 
discharge  of  their  responsibilities  in 
making  the  required  certifications,  as 
well  as  to  discharge  their 
responsibilities  in  providing  accurate 
and  complete  information  to  security 
holders,  it  is  necessary  for  companies  to 
ensure  that  their  internal 


'•' .See  Exchange  Act  Rule  12b-11(d)  |17C;FR 
240.12b-ll(d)|. 

'•M7(;FR232..'i02. 

""See  Sections  13(a)  and  18  of  the  Exchange  Act 
115  U.S.C.  78m(a)  and  78rl. 

'^".See.  for  example.  Howard  v.  Eveifx  Systems. 
In< .  228  F3d  1057  (9th  Cir.  2000)  (a  corporate 
officer  who  signs  a  (Commission  filing  containing 
representations  "makes  "  the  statement  in  the  filing 
and  can  be  liable  as  a  primary  violator  of  .Section 
10(b)  of  the  Exchange  Act). 

"«.See  Sections  20.  21.  2U:  and  2lD  of  the 
Exchange  Act  (15  I  I.S.C.  78t.  78u.  78u-3  and  78u- 
4|. 

"■■'15L'..S.C.  78i(b). 

■■"A  false  certification  also  may  have  liability 
consequences  under  Sections  11  and  12(a)(2)  of  the 
Securities  Act  {15  U.S.C.  77k  and  77/(a)(2)|  where 
a  quarterly  or  annual  report  is  incorporated  by 
reference  into  a  registration  statement  on  Form  S- 
3  (17  CFR  239.13]  or  F-3  (17  CFR  239.33]  or  into 
a  prospectus  filed  pursuant  to  Securities  Act  Rule 
424(b)  |17  CFR  230.424(b)]. 


communications  and  other  procedures 
operate  so  that  important  information 
flows  to  the  appropriate  collection  and 
disclosing  points  in  a  timely  maimer. 

B.  Discussion  of  Disclosure  Controls  and 
Procedures 

New  Exchange  Act  Rules  13a-15  and 
15d-15  complement  existing 
requirements  for  reporting  companies  to 
establish  and  maintain  systems  of 
internal  controls  with  respect  to  their 
financial  information.^'  "rhey  eire 
intended  to  ensure  that  an  issuer 
maintains  commensurate  procedures  for 
gathering,  analyzing  and  disclosing  all 
information  that  is  required  to  be 
disclosed  in  its  Exchange  Act  reports. 

As  discussed  in  the  June  Proposals, 
these  procedures  are  intended  to  cover 
a  broader  range  of  information  than  is 
covered  by  an  issuer's  internal  controls 
related  to  financial  reporting.  For 
example,  the  proced\u"es  should  ensure 
timely  collection  and  evaluation  of 
information  potentially  subject  to 
disclosure  under  the  requirements  of 
Regulation  S-X.^^  Regulation  S-K  or  S- 
B  and  Forms  20-F  and  40-F.  The 
procedines  should  capture  information 
that  is  relevant  to  an  assessment  of  the 
need  to  disclose  developments  and  risks 
that  pertain  to  the  issuer's  businesses.^^ 
They  also  should  cover  information  that 
must  be  evaluated  in  the  context  of  the 
disclosure  requirement  of  Exchange  Act 
Rule  12b-20.  We  believe  that  the  new 
rules  will  help  to  ensure  that  an  issuer's 
systems  grow  and  evolve  with  its 
business  and  are  capable  of  producing 
Exchange  Act  reports  that  are  timely, 
accurate  and  reliable.^"* 

New  Exchange  Act  Rules  13a-15  and 
15d-15  also  are  entirely  complementary 
to  the  objectives  of  Section  302  of  the 
Act.  While  Section  302  requires  an 
issuer's  principal  executive  and 
financial  officers  to  make  specific 
statements  in  their  certifications  and  to 
take  the  actions  satisfying  the 
representations  made  in  the  statements 
as  to  the  issuer's  disclosure  controls  and 
procedvues,  it  does  not  directly  address 
the  issuer's  obligations  with  respect  to 
these  controls  and  procedures.  "The  new 
rules  will  ensure  that  an  issuer  also  has 
a  responsibility  to  maintain  adequate 


disclosure  controls  and  procedures,  so 
that  its  principal  executive  and  financial 
officers  can  supervise  and  review  these 
periodic  evaluations  and  report  the 
results  to  security  holders  through  the 
issuer's  Exchange  Act  reports."^ 

New  Exchange  Act  Rules  13a-15  and 
15d-15  also  reqiure  the  issuer,  under 
the  supervision  of  the  principal 
executive  and  financial  officers,  to 
conduct  an  evaluation  of  the 
effectiveness  of  the  design  and 
operation  of  the  issuer's  disclosure 
controls  and  procedines  within  90  days 
of  the  filing  date  of  any  quarterly  or 
annual  report  filed  under  the  Exchange 
Act.  While  the  new  rules  do  not  provide 
detailed  procedures  for  such  an 
evaluation,  the  evaluation  must,  at  a 
minimum,  address  the  matters  specified 
by  the  rules.  We  expect  that  this 
evaluation  would  be  carried  out  in  a 
maimer  that  would  form  the  basis  for 
the  certification  statements  required  by 
Section  302  of  the  Act  regarding 
disclosure  controls  and  procedures 
required  by  new  Exchange  Act  Rules 
13a-14(b)(4)(ii)-(iii)  and  15d- 
14(b)(4)(ii)-{iii)  in  an  issuer's  quarterly 
and  annual  reports. 

We  noted  in  the  June  Proposals  that 
mandatory  requirements  regarding 
disclosure  controls  and  procedures  may 
raise  several  issues  for  foreign  private 
issuers.  Section  302  of  the  Act,  however, 
does  not  provide  any  exception  to  the 
certification  requirement  for  foreign 
private  issuers.  Because  we  believe  that 
the  maintenance  of  disclosure  controls 
and  procedures  is  an  important  part  of 
satisfying  the  certification  requirement, 
it  is  appropriate  to  require  foreign 
private  issuers  to  comply  with  new 
Exchange  Act  Rules  13a-15  and  15d-15 
with  respect  to  the  implementation  of 
the  controls  and  procedures  outlined  in 
Section  302(a)(4)  of  the  Act. 

IV.  Certification  of  Registered 
Investment  Company  Annual  and  Semi- 
Annual  Reports 

We  are  implementing  Section  302  of 
the  Act  with  respect  to  registered 
investment  companies  by  adopting  new 
Investment  Company  Act  Rule  30a-2. 
This  rule  requires  a  registered 
investment  company  that  files  periodic 


"'  See  Section  13(b)(2)  of  the  Exchange  Act  115 
U.S.C.  78m(b)(2)l  and  Rules  13b2-1  and  13b2-2  |17 
CFR  240.1 3b2-l  and  240.13b2-2|. 

'2  17  CFR  210.1-01  etspq. 

"'  For  example,  for  some  businesses,  an 
assessment  and  evaluation  of  operational  and 
regulatory  risks  may  be  necessary. 

'*  Accordingly,  a  company  that  failed  to  maintain 
adequate  procedures,  review  them  and  otherwise 
comply  with  the  rule  could  be  subject  to 
Commission  action  for  violating  Section  13(a)  of  the 
Exchange  Act  even  where  the  failure  did  not  lead 
to  flawed  disclosure. 


reports  under  Section  13(a)  or  15(d)  of 
the  Exchange  Act  (that  is.  Form  N-SAR) 
to  include  the  certification  specified  by 
Section  302  in  those  periodic  reports. 
We  are  also  amending  the  instructions 
to  Form  N-SAR,  the  annual  and  semi- 
annual reporting  form  for  registered 
investment  companies,  to  require  the 
specified  certification  to  be  filed  as  an 
exhibit  to  Form  N-SAR.^*- 

Section  302  requires  the  specified 
certification  to  be  included  in  "each 
annual  or  quarterly  report  filed  or 
submitted"  under  either  Section  13(a)  or 
15(d)  of  the  Exchange  Act.""  Form  N- 
SAR  is  the  form  designated  for 
registered  investment  companies  to 
comply  with  their  reporting 
requirements  under  Sections  1 3(a)  and 
15(d)  of  the  Exchange  Act,  as  well  as 
periodic  reporting  requirements  under 
Sections  30(a)  and  30(b)(l)'«  of  the 
Investment  Company  Act.''^  Registered 
management  investment  companies  are 
required  to  file  annual  and  semi-annual 
reports  on  Form  N-SAR  not  more  than 
60  calendar  days  after  the  close  of  each 
fiscal  year  and  fiscal  second  quarter."" 
Registered  unit  investment  trusts  are 
required  to  file  annual  reports  on  Form 
N-SAR  with  respect  to  each  calendar 
year,  not  more  than  60  calendar  days 
after  the  close  of  each  year."^ 

Unlike  Forms  10-K  and  10-Q.  Form 
N-SAR  does  not  require  the  filing  of 
financial  statements.  However,  Form  N- 
SAR  requires  management  investment 
companies  to  provide  certain  financial 
information  based  on  the  financial 
statements  as  of  the  same  date  contained 
in  the  investment  company's  annual 
and  semi-annual  reports  to 
shareholders."^  Therefore,  we  are 


'5  We  note  that  .Section  404  of  the  Act  direcis  us 
to  prescribe  rules  requiring  each  annual  report  filed 
under  Section  13(a)  or  15(d)  of  the  Exchange  Act 
to  contain  an  internal  control  report,  which  shall; 
(1)  State  the  responsibility  of  management  for 
establishing  and  maintaining  an  adequate  internal 
control  structure  and  procedures  for  financial 
reporting:  and  (2)  contain  an  assessment,  as  of  the 
end  of  the  most  recent  fiscal  year  of  the  issuer,  of 
th?  effectiveness  of  the  internal  control  structure 
and  procedures  of  the  issuer  for  financial  reporting. 
These  rules  will  be  the  subject  of  a  separate 
rulemaking  project. 


■"17  CFR  249  3.30.  17  CFR  274.101:  Item  133  and 
Instructions  to  Items  77Q3,  102P3  and  133  ol  Form 
N-SAR. 

"  See  n  34  alxive.  Because  Section  302  of  the 
Sarbanes-Oxley  Ac  t  only  applies  to  companies  ihiil 
file  periodic  reports  under  Section  13(a)  or  15(d)  of 
the  Exchange  .\c\.  (he  rules  we  are  adopting  today 
will  not  apply  to  registered  investment  i  onipanies 
that  do  not  file  periodic  reports  under  .Section  13la| 
or  15(d). 

""15  I'.S.C.  80a-30(a)and(bMl). 

■''Oneral  Instruction  .^  to  Form  N-SAR  Suf 
Release  No  K:-14299  (jan  4.  1985)  |50  FR  1442] 
(miea.se  adopting  Form  N-SAR) 

""Investment  Company  Act  Rule  30)il-l  117  CKK 
270.30bl-ll;  General  liistruc  lion  C  to  Form  N-SAK 

•"  Investment  Company  Ac  I  "Rule  30a-l  !17  CFK 
270.30a-ll.  (leiieral  Inslnii  tion  C  to  Form  N-SAR 
.^  unit  investment  trust  is  "an  investment  c  om|i.(iiv 
yvhich  (.A)  is  organized  under  a  trust  indenture, 
contract  of  custodianship  or  agenc  \.  or  similai 
instrument,  (B)  does  not  have  a  l)oard  of  dm><  tors 
and  (C;)  issues  only  rt'deemablc  securities.  iMch  nl 
which  represents  an  undivided  interest  in  a  unil  nl 
spw:ified  securities,  but  dcjes  not  incluili-  a  \otiii); 
trust."  Si!c;tioii  4(2)  of  the  Investment  Conipany  Ai  i 
|15  I'.S.C.  80a-4(.2)|. 

"-  .Se«'  Items  72  and  74  of  Form  N-S.AR  ami  tin 
ln.structions  to  those  items. 
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requiring  the  signing  officers  of  a 
registered  management  investment 
company  to  certify  under  new 
Investment  Company  Act  Rule  30a- 
2(b)(3)  that  the  financial  information 
included  in  the  report  and  the  financial 
statements  on  which  the  financial 
information  is  based  fairly  present,  in 
all  material  respects,  the  financial 
condition,  results  of  operations,  changes 
in  net  assets  and  cash  flows  (if  the 
financial  statements  are  required  to 
include  a  statement  of  cash  flows)  of  the 
investrtient  company."  *  We  have  added 
a  specific  reference  to  changes  in  net 
assets  and  cash  flows  even  though 
Section  302  of  the  Act  does  not  include 
such  an  explicit  reference.  We  believe 
that  it  is  consistent  with  Congressional 
intent  to  include  both  income  or  loss, 
and  changes  in  net  assets  and,  in  the 
case  where  the  financial  statements  are 
required  to  include  a  statement  of  cash 
flows,  within  the  concept  of  "fair 
presentation"  of  an  investment 
company's  results  of  operations. 

The  certification  required  by  new 
Investment  Company  Act  Rule  30a-2 
must  be  in  the  exact  form  set  forth  in  the 
amendments  to  Form  N-SAR."-*  The 
wording  of  the  required  certification 
may  not  be  changed  in  any  respect  (even 
if  the  change  would  appear  to  be 
inconsequential  in  nature). 

Investment  companies  filing  reports 
on  Form  N-SAR  under  Sections  13(a) 
and  15(d)  of  the  Exchange  Act  will  also 
be  required  to  maintain  disclosure 
controls  and  procedures  under  new 
Exchange  Act  Rules  13a-15  and  15d- 
15.»5  New  Rules  13a-15  and  15d-15 
also  require  an  investment  company, 
under  the  supervision  and  with  the 
participation  of  the  principal  executive 
and  financial  officers,  to  conduct  an 
evaluation  of  the  effectiveness  of  the 
design  and  operation  of  the  investment 
company's  disclosure  controls  and 
procedures  within  90  days  of  the  filing 
date  of  each  report  requiring 
certification  under  new  Investment 
Company  Act  Rule  30a-2.  We  expect 


"^In  the  case  of  a  master-feeder  fund,  the  report 
of  the  master  fund  on  Form  N-SAR  would  be 
expected  to  include  a  certification  based  upon  the 
financial  statements  of  the  master  fund  included  in 
the  report  to  shareholders  of  the  feeder  fund. 

""The  certification  must  be  filed  as  an  exhibit  to 
the  report  on  Form  N-SAR.  The  EDGAR  document 
type  must  be  EX-99.77Q3  CERT  for  an  Exhibit  filed 
in  response  to  the  instructions  to  sub-item  77Q3. 
EX-99.102P3  CERT  for  an  Exhibit  filed  in  response 
to  the  instructions  to  sub-item  102P3  and  E.X- 
99.133  CERT  for  an  Exhibit  filed  in  response  to  the 
instructions  to  item  133  of  this  form. 

■5  New  Exchange  Act  Rule  13a-15  applies  to 
every  issuer  that  has  a  class  of  securities  registered 
pursuant  to  Section  12  of  the  Exchange  Act.  New 
Exchange  Act  Rule  15d-15  applies  to  every  issuer 
that  is  required  to  file  reports  pursuant  to  Section 
15(d)  of  the  Exchange  Act. 


that  this  evaluation  would  be  carried 
out  in  a  manner  that  would  form  the 
basis  for  the  certification  statements 
required  by  Section  302  of  the  Act 
regarding  disclosure  controls  and 
procedures  required  by  new  Investment 
Company  Act  Rule  30a-2(b)(4)(i)-{iii)  in 
an  investment  company's  Form  N- 
SAR.»'^ 

The  certification  required  by  new 
Investment  Company  Act  Rule  30a-2 
makes  reference  to  certain  disclosures 
regarding  both  disclosure  controls  and 
procedures  and  internal  controls  that 
must  be  made  in  the  reports  in  which 
the  certification  is  contained.  These 
disclosure  requirements  appear  in  the 
new  instructions  to  Form  N-SAR."" 

Unit  investment  trusts  will  be 
required  to  provide  the  specified 
certification  with  respect  to  the  items  of 
Form  N-SAR  specific  to  them,  which 
include  very  limited  financial 
information.""  We  recognize  that  unit 
investment  trusts,  which  are 
unmanaged,  fixed  portfolios  of 
securities,  have  no  corporate 
management  structure  and  hence  will 
not  have  a  principal  executive  officer  or 
principal  financial  officer.  Therefore,  in 
the  case  of  a  unit  investment  trust,  the 
required  certification  should  be  signed 
by  personnel  of  the  sponsor,  trustee, 
depositor  or  custodian  who  perform 
functions  similar  to  those  of  a  principal 
executive  officer  and  principal  financial 
officer  on  behalf  of  the  tnist."^ 

Unit  investment  trusts  and  small 
business  investment  companies  are  not 
required  to  transmit  reports  to  their 
shareholders  containing  their  financial 
statements,  and  Form  N-SAR  does  not 
require  unit  investment  trusts  and  small 
business  investment  companies  to 
report  financial  information  based  on 
their  financial  statements.^"  Therefore, 


"•*  New  Investment  Company  Act  Rule  30a-2(c) 
incorporates  the  definition  of  "disclosure  controls 
and  procedures"  contained  in  new  Exchange  Act 
Rules  I3a-14(c)  and  15d-14(c).  We  recognize  that, 
in  the  case  of  a  series  fund  or  family  of  investment 
companies,  the  disclosure  controls  and  procedures 
for  each  fund  in  the  series  or  family  may  be  the 
same.  Therefore,  for  purposes  of  new  Investment 
Company  Act  Rule  30a-2(b)(4)(ii)  and  (iii),  a  single 
evaluation  of  the  effectiveness  of  the  disclosure 
controls  and  procedures  for  the  series  or  family 
could  be  used  in  multiple  certifications  for  the 
funds  in  the  series  or  family,  as  long  as  the 
evaluation  has  been  performed  within  90  days  of 
the  date  of  the  report  on  Form  N-SAR. 

"'  Instructions  (a)(i)  and  (ii)  to  sub-item  77Q3  of 
Form  N-SAR. 

x"  See  Items  1 1 1  to  132  of  Form  N-SAR. 

"'•  Signing  officers  could  include,  for  example,  the 
officers  of  the  depositor  required  to  sign  a 
registration  statement  on  Form  N— 4  |17  CFR 
239.17b:  17  CFR  Z74.11C]  or  N-6  |17  CFR  239.17c: 
17  CFR  274.11d|.  or  the  officers  of  the  depositor, 
trustee  or  custodian  required  to  sign  a  registration 
statement  on  Form  N-«B-2  [17  CFR  274.121. 

"'Cf.  Investment  Company  Act  Rule  30e-2  (17 
CFR  270.30e-2i  (requiring  registered  unit 


the  certification  requirement  applicable 
to  these  investment  companies  does  not 
include  the  requirement  of  new 
Investment  Company  Act  Rule  30a- 
2(b)(3)  that  the  signing  officers  certify 
that  the  financial  information  included 
in  the  periodic  report  and  the  financial 
statements  on  which  it  is  based  fairly 
present,  in  all  material  respects,  the 
financial  condition,  results  of 
operations,  changes  in  net  assets  and 
cash^ows  (if  the  financial  statements 
are  required  to  include  a  statement  of 
cash  flows)  of  the  investment 
company.^' 

Business  development  companies  and 
face-amount  certificate  companies  file 
periodic  reports  on  Forms  10-K  and  10- 
Q  under  the  Exchange  Act,  and  they  are 
required  to  comply  with  the 
certification  requirements  applicable  to 
these  forms. "2 

We  note  that,  in  a  companion  release, 
we  are  proposing  to  require  registered 
management  investment  companies  to 
file  certified  shareholder  reports  with 
the  Commission  on  new  Form  N-CSR 
and  would  designate  these  certified 
shareholder  reports  as  reports  that  are 
required  under  Sections  13(a)  and  15(d) 
of  the  Exchange  Act.  For  registered 
management  investment  companies,  the 
required  reports  to  shareholders,  rather 
than  Form  N-SAR,  are  the  primary 
vehicle  for  providing  financial 
statements  to  investors.  We  believe  that 
the  information  in  these  reports  to 
shareholders  should  be  certified.  In 
addition,  we  are  proposing  an 
amendment  to  Form  N-SAR  that  would 
uniformly  apply  to  all  registered 
investment  companies,  and  not  just 
those  subject  to  Section  13(a)  or  15(d)  of 
the  Exchange  Act,  the  requirement  to 
include  in  Form  N-SAR  the  certification 
required  by  Section  302  of  the  Act.  We 
are  also  proposing  a  new  rule  to  apply 
disclosure  controls  and  procedures 
requirements,  similar  to  those  contained 


investment  trusts  substantially  all  of  the  assets  of 
which  consist  of  securities  issued  by  a  management 
investment  company  to  transmit  to  their 
shareholders  semi-annually  a  report  containing  all 
of  the  applicable  information  and  financial 
statements  or  their  equivalent  required  to  be 
included  in  reports  of  the  management  investment 
company  for  the  same  fiscal  period). 

"'  Instruction  to  item  133  of  Form  N-SAR. 

32  Business  development  companies  are  a 
category  of  closed-end  investment  company  that  are 
not  required  to  register  under  the  Investment 
Company  Act.  See  15  U.S.C.  80a-2(a)(48)  (defining 
business  development  companies).  A  face-amount 
certificate  company  is  an  investment  company  that 
engages  or  proposes  to  engage  in  the  business  of 
issuing  certain  face  amount  certificates.  See  15 
U.S.C.  80a-4(l).  See  Release  No.  IC-14080  (Aug.  6, 
1984)  (49  FR  32370,  32372]  (business  development 
companies  and  face-amount  certificate  companies 
are  required  to  file  reports  on  other  forms 
prescribed  under  the  Exchange  Act  rather  than 
Form  N-SAR). 
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in  Exchange  Act  Rules  13a-15  and  15d- 
15,  uniformly  to  all  registered 
investment  companies. 

V.  Transition  Provisions 

Paragraphs  (b)(1),  (2)  and  (3)  of  new 
Exchange  Act  Rules  13a-14  and  15d-14 
apply  to  quarterly  and  aimual  reports, 
including  transition  reports,  filed  after 
the  Effective  Date.  Paragraphs  {b){4),  (5) 
and  (6)  of  Rules  13a-14  and  15d-14 
apply  to  quarterly  and  annual  reports, 
including  transition  reports,  filed  for 
periods  ending  after  the  Effective  Date. 
Paragraph  (a)  of  Item  307  of  Regulations 
S-B  and  S-K  and  paragraph  (b)  of  new 
Exchange  Act  Rules  13a-15  and  15d-15 
apply  to  quarterly  and  annual  reports, 
including  transition  reports,  filed  for 
periods  ending  after  the  Effective  Date. 

Paragraphs  Q))(l),  (2)  and  (3)  of  new 
Investment  Company  Act  Rule  30a-2 
apply  to  aimual  and  semi-annual 
reports,  including  transition  reports,  on 
Form  N-SAR  filed  after  the  Effective 
Date.  Paragraphs  (b)(4),  (5)  and  (6)  of 
Rule  30a-2  apply  to  annual  and  semi- 
annual reports,  including  transition 
reports,  filed  for  periods  ending  after  the 
Effective  Date.  Paragraph  (a)(i)  of  the 
Instruction  to  sub-item  77Q3  of  Form 
N-SAR  and  paragraph  (b)  of  new 
Exchange  Act  Rules  13a-15  and  15d-15 
apply  to  annual  and  semi-annual 
reports,  including  transition  reports,  on 
Form  N-SAR  filed  for  periods  ending 
after  the  Effective  Date. 

VI.  Paperwork  Reduction  Act 

The  new  rules  and  amendments  to 
existing  rules  and  forms  contain 
"collection  of  information" 
requirements  within  the  meaning  of  the 
Paperwork  Reduction  Act  of  1995 
("PRA").»3  We  published  a  notice 
requesting  comment  on  the  collection  of 
information  requirements  in  the  June 
Proposals,  and  submitted  these 
requirements  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  wdth  the  PRA.** 
The  tides  for  those  collections  of 
information  are  "Form  10-K,"  "Form 
10-KSB,"  "Form  10-Q"  and  "Form  10- 
QSB."95 


"  44  U.S.C.  3501  ef  seq. 

*'44  U.S.C.  3507(d)  and  5  CFR  1320.11. 

85  The  burden  hour  and  cost  estimates  for  these 
collections  of  information  are  as  follows:  with 
respect  to  Form  10-K  (OMB  Control  No.  3235- 
0063)  an  increase  in  annual  reporting  and 
recprdleeeping  burden  hours  and  cost  of  35.190 
hours  and  $3,519,000.  respectively;  with  respect  to  ■ 
Form  10-KSB  (OMB  Control  No.  3235-0420)  an 
increase  in  annual  reporting  and  recordkeeping 
burden  hours  and  cost  of  14,209  hours  and 
$1,421,000,  respectively:  with  respect  to  Form  10- 
Q  (OMB  Control  No.  3235-0070)  an  increase  in 
annual  reporting  and  recordkeeping  burden  hours 
and  cost  of  100.298  hours  and  $10,030,000. 
respectively;  and  respectively;  with  respect  to  Form 


While  we  received  only  one  comment 
letter  specifically  remarking  on  our  PRA 
estimates  included  in  the  June 
Proposals,*®  we  revised  the  proposed 
amendments  in  response  to  the 
directives  in  Section  302  of  the  Act.  The 
revisions  made  to  the  rules  and 
amendments  do  not  alter  the  burden 
estimates  for  Forms  10-K  (OMB  Control 
No.  3235-0063).  10-KSB  (OMB  Control 
No.  3235-0420),  10-Q  (OMB  Control 
No.  3235-0070)  and  10-QSB  (OMB 
Control  No.  3235-0416)  previously 
submitted  to  and  approved  by  OMB. 

The  new  ndes  ana  form  amendments 
that  we  are  adopting  cover  the  more 
expansive  reach  of  Section  302  of  the 
Act  and  contain  additional  "collection 
of  information  requirements"  within  the 
meaning  of  the  PRA.  Accordingly,  we 
submitted  additional  materials  to  OMB 
for  emergency  review  in  accordance 
with  the  PRA.87  The  tides  for  these 
collections  of  information  are  "Form 
20-F"  (OMB  Control  No.  3235-0288), 
"Form  40-F"  (OMB  Control  No.  3235- 
0381)  and  "Form  N-SAR"  (OMB 
Control  No.  3235-0330).  An  agency  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  an 
information  collection  unless  it  displays 
a  currently  valid  OMB  control  number. 

Form  10-K  prescribes  information 
that  registrants  must  disclose  annually 
to  the  market  about  its  business.  Form 
10-KSB  prescribes  information  that 
registrants  that  are  "small  business 
issuers"  as  defined  imder  our  rules  must 
disclose  annually  to  the  market  about  its 
business. 

Form  10-Q  prescribes  information 
that  registrants  must  disclose  quarterly 
to  the  market  about  its  business.  Form 
10-QSB  prescribes  information  that 
registrants  that  are  "small  business 
issuers"  as  defined  imder  our  rules  must 
disclose  quarterly  to  the  market  about 
its  business. 

Form  20-F  is  used  by  foreign  private 
issuers  to  either  register  a  class  of 
securities  under  the  Exchange  Act  or 
provide  an  annual  report  required  under 
the  Exchange  Act.  Form  40-F  is  used  by 
foreign  private  issuers  to  file  reports 
under  the  Exchange  Act  after  having 
registered  securities  imder  the 
Securities  Act  and  by  certain  Canadian 
registrants.  Form  N-SAR  is  used  by 
registered  investment  companies  to  file 
annual  and  semi-aimual  reports  under 
the  Exchange  Act  and  the  Investment 
Company  Act. 


New  Exchange  Act  Rules  13a-14  and 
15d-14**'  require  an  issuer's  principal 
executive  and  financial  officers  to 
certify  the  information  contained  in  the 
issuer's  quarterly  and  annual  reports 
and  that  they  have  taken  certain  actions 
with  respect  to  the  issuer's  internal 
controls  for  the  collection  and  reporting 
of  financial  and  other  information  that 
is  subject  to  disclosiu^  in  the  issuer's 
quarterly  and  annual  Exchange  Act 
reports.  This  certification  requirement 
would  become  part  of  the  "collection  of 
information"  required  in  each  quarterly 
and  annual  report. 

New  Exchange  Act  Rules  13a-15  and 
15d-15*'  require  an  issuer  to  maintain 
disclosure  controls  and  procedures  to 
provide  reasonable  assurance  that  the 
issuer  is  able  to  record,  process, 
summarize  and  report  the  information 
required  in  the  issuer's  Exchange  Act 
reports.  These  procedures  would 
become  part  of  the  "collection  of 
information"  required  in  these  reports. 

New  Investment  Company  Act  Rule 
30a-2  requires  an  investment 
company's  principal  executive  and 
financial  officers  to  certify  the 
information  contained  in  the  investment 
company's  annual  and  semi-annual 
reports  on  Form  N-SAR  and  that  they 
have  taken  certain  actions  with  respect 
to  the  investment  company's  internal 
controls  for  the  collection  and  reporting 
of  financial  and  other  information  that 
is  subject  to  disclosure  in  the 
investment  company's  reports  on  Form 
N-SAR.  This  certification  requirement 
would  become  part  of  the  "collection  of 
information"  required  in  each  report  on 
Form  N-SAR. 

The  purpose  of  the  certification  and 
disclosure  controls  and  procedures 
requirements  is  to  ensure  that  the 
information  that  is  collected  and 
disclosed  in  Exchange  Act  reports  is 
complete  and  accurate.  Consequently, 
the  senior  officer  certification,  as  well  as 
the  periodic  evaluations  of  internal 
reporting  systems,  required  by  the  rules 
and  amendments  will  become  part  of 
the  process  in  which  issuers  engage  to 
comply  with  the  reporting  requirements 
of  the  affected  forms. 

The  compliance  burden  estimates  for 
the  collections  of  information  are  based 
on  several  assumptions."^*"  The  number 


10-QSB  (OMB  Control  No.  3235-0416)  an  increase 
in  annual  reporting  and  recordkeeping  burden 
hours  and  cost  of  43.530  hours  and  $4,353,000. 
respectively. 

»6  See  the  Letter  dated  August  2,  2000  of  Bernard 
E.  Klein. 

9' 44  U.S.C.  3507(j)  and  5  CFR  1320.13. 


«>  References  to  new  Exchange  Act  Rule  13a- 14 
in  this  section  also  refer  to  new  Exchange  M:\  Rule 
15d-14. 

*•  References  to  new  Exchange  .^ct  Rule  13a- 15 
in  this  section  also  refer  to  new  Exchange  .Vt  Rule 
15d-15. 

•""We  have  based  our  estimates  of  the  effects  that 
the  new  rules  and  amendments  to  existing  fuIps  and 
forms  will  have  on  these  information  collection^ 
primarily  on  our  review  of  actual  filings  of  iheM? 
forms  and  the  forms'  requirements. 
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of  foreign  private  issuers  that  file  annual 
reports  on  Form  20-F  or  40-F  is 
approximately  1.300  entities.""  The 
number  of  registered  investment 
companies  that  file  Form  N-SAR  is 
approximately  4,450  entities. '"- 

New  Exchange  Act  Rule  13a-14  and 
new  Investment  Company  Act  Rule 
30a-2  require  an  issuer's  principal 
executive  and  financial  officers  to 
certify  the  information  contained  in  the 
issuer's  periodic  reports.  The 
compliance  burden  associated  with  new 
Exchange  Act  Rule  13a-14  and  new 
Investment  Company  Act  Rule  30a-2  is 
the  burden  associated  with  reading  and 
thinking  critically  about  each  quarterly 
and  aiuiual  report  to  be  filed  by  the 
issuer  so  that  the  certifying  officers  can 
make  the  required  certification.  For 
purposes  of  the  PRA,  we  estimate  that 
the  new  certification  requirement  will 
result  in  an  increase  of  five  burden 
hours  '"'  per  issuer  in  connection  with 
preparing  each  annual  report  on  Form 
20-F  or  40-F  and  an  increase  of  five 
burden  hours  per  issuer  in  connection 
with  preparing  each  report  on  Form  N- 
SAR. 

New  Exchange  Act  Rule  13a-15 
requires  an  issuer  to  maintain  sufficient 
procedure^  to  collect,  process  and 
disclose  the  information  required  in  its 
Exchange  Act  reports.  We  expect  that 
issuers  already  maintain  procedures, 
whether  formal  or  informal,  to  comply 
with  their  Exchange  Act  disclosure 
obligations  and  for  their  own  internal 
purposes.  We  do  not  believe  that  this 
requirement  will  result  in  any  change  in 
either  the  reporting  or  cost  burden 
associated  with  preparing  annual 
reports  on  Forms  20-F  and  40-F  or 
reports  on  Form  N-SAR. 

Based  on  a  burden  hour  estimate  of 
five  hours  per  respondent  per  year,  we 
estimate  that  the  total  burden  hours  of 
complying  with  Form  20-F  and  Form 
40-F,  revised  to  include  the  burden 
hours  expected  from  the  new  rules,  is 
estimated  to  be  586,248  hours  for  Form 
20-F.  an  increase  of  4,500  hours  '"•' 
fi-om  the  current  annual  burden  of 
581,748  hours,  and  525  hours  for  Form 


""This  «stimate  is  basnci  on  1,200  forf-iKii  priv.itc 
Issuers  that  file  annual  reports  m\  Form  20-K  ,nul 
100  Canadian  issuers  that  file  .Huui.il  reports  on 
Form  40-F. 

'"-'This  estimate  is  based  on  :i.B30  registered 
management  investment  companies  anci  800 
ri^istered  unit  investment  trusts  that  file  reports 
under  Section  13(a)  or  15(d)  of  the  Exclianfje  A(  t 

'"'This  estimate  is  based  on  rnnsuitatiiiiis  u  illi 
several  law  firms  and  other  persons  who  re»iilarl\ 
a.ssist  registrants  in  preparing  and  filing  quarterly 
and  annual  reports  with  the  C^ummission. 

""This  estimate  is  based  on  the  current  annu.il 
burden  per  filing  for  each  foreign  private  issuer. 
The  estimate  of  4.500  hours  is  calculated  by  1.200 
foreign  private  issuers  x  one  filing  per  year  x  five 
burden  hours  x  .75). 


40-F,  an  increase  of  475  hoius  '°^  from 
the  current  annual  burden  of  50  hours. 
The  total  burden  hours  of  complying 
with  Form  N-SAR,  revised  to  include 
the  burden  hours  expected  from  the  new 
rules,  is  estimated  to  be  154,450 
hours,""'  an  increase  of  52,702  hours  i'"' 
from  the  current  annual  burden  of 
101,748  hours. 

The  total  burden  hours  of  complying 
with  Forms  10-Q  and  ID-QSB,  revised 
to  include  the  burden  hours  expected 
from  the  new  rules,  is  estimated  to  be 
3,129,283  hours  for  Form  10-Q,  an 
increase  of  100,298  hours  '"^  from  the 
current  annual  burden  of  3,028,985 
hours,  and  1,288,488  hoiu's  for  Form 
10-QSB,  an  increase  of  43,530  hours  '•»« 
from  the  current  annual  burden  of 
1,244,958  hours.  The  total  biu'den  hours 
of  complying  with  Forms  10-K  and  10- 
KSB,  revised  to  include  the  burden 
hours  expected  from  the  new  rules,  is 
estimated  to  be  12,344,652  hours  for 
Form  10-K,  an  increase  of  35,190 
hours  ' "'  from  the  current  annual 
burden  of  12,309,462  hours,  and 
3.438,518  hours  for  Form  10-KSB.  an 


'" '  This  estimate  is  based  on  the  current  annual 
burden  per  filing  for  each  Canadian  issuer.  The 
estimate  of  475  hours  is  calculated  bv  100  Canadian 
issuers  x  one  filing  per  year  x  five  burden  hours  x 
.75  +  100  hours  to  refiect  an  adjustment  in  the 
distribution  of  burden  hours  and  associated  costs). 
The  estimate  has  then  been  increased  by  100  hours 
due  to  an  adjuslmi-nl  to  reflect  a  revised  burden 
liour/(  list  allocation  (75%/25%)  for  the  report. 

""'This  estimate  is  based  on  the  current  annual 
burden  per  filing  for  each  investment  company. 
Willi  regard  to  Form  N-SAR.  the  current  estimated 
iuirage  burden  hours  per  response  for  registered 
ni.inagenient  investment  companies  and  registered 
sm.ill  business  investment  companies  is  14.75 
hours  and  the  current  estimated  average  burden 
hours  per  response  for  registered  unit  investment 
trusts  is  six  hours.  The  estimated  average  burden 
hours  |)rr  response,  if  new  Investment  Companv 
A(  t  Kule  :)0a-2  is  adopted,  for  Form  N-SAR  would 
imrease  the  average  burden  hours  per  response  bv 
five  hours  per  filing  that  is  required  to  be  certified. 
We  estimate  that  50  registered  management 
investment  i  cimpanies  are  not  subject  to  Section 
13|rt)  or  15((l)  (if  the  Exchange  Act  and  hence  would 
not  be  reciuired  to  include  the  certification. 
Therefore,  the  estimate  of  154.450  hours  is 
calculated  by:  (:i.t)50  registered  management 
investment  companies  x  two  filings  per  year  x  19.75 
burden  hours)  +  (50  registered  management 
iiuestmeni  companies  not  subject  to  Section  l.'i(a) 
iir  15(d)  of  the  Exchange  Act  x  two  filings  per  vear 
'  14.75  burden  hours)  +  (800  registered  unit 
imestment  trusts  «  one  filing  per  vear  x  11  burden 
hiiurs), 

'""The  increase  in  burden  hours  is  attributed  to 
an  increase  of  400  registered  management 
investment  <  iimpanies  and  67  regLstered  unit 
investment  trusts  that  are  required  to  file  reports 
(lursuant  to  the  Exchange  Act  from  the  previous 
number  of  these  issuers  calculated  for  the  current 
annual  burden,  and  the  certification  requirement 
required  bv  the  new  rule. 

'""The  estimate  of  100.298  hours  is  calculated  bv 
2l).74H  quarterly  reports  x  five  burden  hours  x  .75. 

"''The  estimate  of  43.350  hours  is  calculated  bv 
1 1.608  quarterly  reports  x  five  burden  hours  x  .75. 

""The  estimate  of  35.190  hours  is  calculated  by 
9,384  annual  reports  x  five  burden  hours  x  .75. 


increase  of  14,209  hours  ^  from  the 
current  annual  burden  of  3,424,309 
hours. 

In  addition  to  the  internal  hours  they 
will  expend  to  comply  with  Forms  20- 
F  and  40-F,  we  expect  that  respondents 
will  retain  outside  professionals  to 
assist  in  compliance  with  the 
information  collection  requirements. 
The  total  dollar  cost  of  complying  with 
Forms  20-F  and  40-F,  revised  to 
include  outside  professional  costs 
expected  from  the  new  rules,  is 
estimated  to  be  $523,596,000  for  Form 
20-F,  an  increase  of  $450,000  "2  from 
the  current  annual  biuden  of 
$523,146,000,  and  $52,500  for  Form  40- 
F,  an  increase  of  $26,500 1"  from  the 
current  annual  burden  of  $26,000. 

The  total  dollar  cost  of  complying 
with  Forms  10-Q  and  10-QSB,  revised 
to  include  outside  professional  costs 
expected  from  the  new  rules,  is 
estimated  to  be  $312,929,000  for  Form 
10-Q,  an  increase  of  $10,030,000  ^i'* 
from  the  current  annual  burden  of 
$302,899,000,  and  $128,849,000  for 
Form  10-QSB,  an  increase  of 
$4,353,000  "5  from  the  current  aimual 
burden  of  $124,496,000.  The  total  dollar 
cost  of  complying  with  Forms  10-K  and 
10-KSB,  revised  to  include  outside 
professional  costs  expected  from  the 
new  rules,  is  estimated  to  be 
$1,234,465,000  for  Form  10-K,  an 
increase  of  $3,519,000  "«  from  the 
current  annual  burden  of 
$1,230,946,000,  and  $343,852,000  for 
Form  10-KSB,  an  increase  of 
$1 ,421 ,000 ' '  ^  from  the  current  annual 
burden  of  $342,431,000. 

Comments  concerning  the  accuracy  of 
these  burden  estimates,  and  any 
suggestions  for  reducing  the  burden, 
should  be  directed  to  the  Commission. 


' ' '  The  estimate  of  14.209  hours  is  calculated  bv 
3.789  annual  reports  x  five  burden  hours  x  .75. 

"-This  estimate  Is  based  on  the  current  annual 
burden  per  filing  for  each  foreign  private  issuer. 
The  estimate  of  S450.000  is  calculated  by  1.200 
foreign  private  issuers  x  one  filing  per  year  x  five 
burden  hours  x  .25  x  S300.00). 

'"This  estimate  Is  based  on  the  current  annual 
burden  per  filing  for  each  foreign  private  issuer. 
The  estimate  of  S26.500  Is  calculated  by  100  foreign 
private  issuers  x  one  filing  per  year  x  five  burden 
hours  X  .25  X  S300.00).  The  estimate  has  then  been 
reduced  by  Sll.OOO  due  to  an  adjustment  to  reflect 
a  revised  burden  hour/cost  allocation  (75%/25'>u) 
for  the  report. 

"»The  estimate  of  510,030.000  is  calculated  by 
26.746  quarterly  reports  x  five  burden  hours  x  .25 
X  S300.00. 

"'■The  estimate  of  S4. 353.000  is  calculated  by 
1 1 .608  quarterly  reports  x  five  burden  hours  x  .25 
X  S300.00. 

'  "'The  estimate  of  53.519,000  Is  calculated  by 
9.384  annual  reports  x  five  burden  hours  x  .25  x 
5300.00. 

"'The  estimate  of  $1,421,000  is  calculated  by 
3,789  annual  reports  x  five  burden  hours  x  .25  x 
S3D0.00. 
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Compliance  with  the  new  rules  is 
mandatory.  Under  our  rules  for  the 
retention  of  manual  signatiues,  issuers 
will  be  required  to  maintain  the 
certifications  for  five  years.  "^  The 
information  required  by  the  new  rules 
will  not  be  kept  confidential. 

Vn.  Cost-Benefit  Analysis 

The  certification  requirement  that  we 
are  adopting  today  implements  a 
Congressional  mandate.  We  recognize 
that  any  implementation  of  the 
Sarbanes-Oxley  Act  will  likely  result  in 
costs  as  well  as  benefits  and  have  an 
effect  on  the  economy.  We  are  sensitive 
to  the  costs  and  benefits  of  our  adoption 
of  a  rule  that  requires  issuers  to 
maintain  disclosure  controls  and 
procedures.  We  discuss  these  costs  and 
benefits  below. 

The  new  certification  requirement 
may  lead  to  some  additional  costs  for 
issuers.  The  new  rules  require  an 
issuer's  principal  executive  and 
financial  officers  to  review  the  issuer's 
periodic  reports  and  to  make  the 
required  certification.  To  the  extent  that 
corporate  officers  would  need  to  spend 
additional  time  thinking  critically  about 
the  overall  context  of  their  company's 
disclosure,  issuers  would  incur  costs 
-(although  investors  would  benefit  from 
improved  disclosure).  The  certification 
requirement  creates  a  new  legal 
obligation  for  an  issuer's  principal 
executive  and  financial  officers,  but 
does  not  change  the  standard  of  legal 
liability. 

Issuers  are  already  required  to 
maintain  reporting  controls  and 
procedures  for  identifying  and 
processing  the  information  needed  to 
satisfy  their  disclosure  obligations 
under  the  Exchange  Act.  The  new  rules 
do  not  dictate  that  issuers  follow  any 
particular  procedure.  By  allowing 
issuers  to  determine  what  procedures 
are  necessary  to  meet  the  obligation  of 
the  rules,  we  are  mitigating  the  costs 
associated  with  compliance.  Some 
issuers  may  need  to  institute 
appropriate  controls  and  procediues. 
Other  issuers  may  need  to  enhance 
existing  informal  or  ad  hoc  controls  and 
procedures.  These  incremental  costs  are 
difficult  to  quantify.  While  we  requested 
comment  and  supporting  data  in 
connection  with  the  June  Proposals  on 
the  cost  of  implementing,  or  upgrading 
and  strengthening  existing,  reporting 
controls  and  procedures,  we  received  no 
specific  comment  letters  in  response  to 
that  request. 

The  required  periodic  evaluation  of 
reporting  controls  and  procedures  likely 


will  result  in  costs  for  issuers.  The  new 
certification  requirement  likely  will 
require  issuers  to  create  or  strengthen 
internal  controls  to  enable  their  senior 
executive  officers  to  meet  their 
certification  obligations  under  the  new 
rules.  Many  issuers  already  regularly 
monitor  and  evaluate  their  controls  and 
procedures.  Because  the  size  and  scope 
of  these  internal  reporting  systems  is 
likely  to  vary  among  issuers,  it  is 
difficult  to  provide  an  acciuate  cost 
estimate. 

Conversely,  the  new  rules  are  likely  to 
provide  significant  benefits  by  ensuring 
that  information  about  an  issuer's 
business  and  financial  condition  is 
adequately  reviewed  by  the  issuer's 
principal  executive  and  financial 
officers  and  the  issuer's  internal  systems 
keep  pace  with  the  growth  of  the 
business. 

We  believe  that  investor  confidence  in 
corporate  disclosure  has  suffered,  in 
part,  because  of  a  belief  that  corporate 
officers  may  not  devote  sufficient 
attention  to  the  preparation  of  their 
companies'  periodic  reports  and  to  the 
disclosure  controls  and  procedures  that 
generate  the  data  bom  which  they  are 
prepared. 

Ine  new  rules  should  help  to  ensure 
that  issuers  maintain  sufficient  internal 
reporting  controls  and  procedures  to 
provide  reasonable  assurance  that  they 
can  record,  process,  summarize  and 
report  the  information  that  is  required 
in  all  Exchange  Act  reports.  To  the 
extent  that  issuers  do  not  maintain 
adequate  controls  and  procedures,  the 
new  rules  should  lead  to  the 
development,  or  enhancement  and 
modernization,  of  these  controls  and 
procediues.  The  required  periodic 
evaluation  of  these  controls  and 
procediues  should  ensiue  that  issuers 
devote  adequate  resources  and  attention 
to  the  maintenance  of  their  internal 
reporting  systems.  Additionally,  the 
required  evaluation  should  help  to 
identify  potential  weaknesses  and 
deficiencies  in  advance  of  a  system 
breakdown,  thereby  ensuring  the 
continuous,  orderly  and  timely  flow  of 
information  within  the  company  and. 
ultimately,  to  investors  and  the 
marketplace. 

Vm.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis,  or  FRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.^s  The  FRFA  pertains  to 
new  Exchange  Act  Rules  13a-15  and 
15d-15  adopted  for  operating 
companies,  for  which  we  gave  notice 


and  sought  comment.  The  Sarbanes- 
Oxley  Act  of  2002  directs  us  to  adopt 
rules  for  registered  investment 
companies.  Because  we  find  good  cause 
to  adopt  those  rules  without  notice  and 
comment,  we  do  not  analyze  them  in 
the  FRFA.  New  Exchange  Act  Rules 
13a-15  and  15d-15  require  an  issuer  to 
maintain  disclosure  controls  and 
procedures  to  provide  reasonable 
assurance  that  the  issuer  is  able  to 
record,  process,  summarize  and  report 
the  information  required  in  their 
Exchange  Act  reports. '^o 

A.  Reasons  for,  and  Objectives  of.  New 
Rules 

New  Exchange  Act  Rules  13a-15  and 
15d-15  complement  existing 
requirements  for  reporting  companies  to 
establish  and  maintain  systems  of 
internal  controls  with  respect  to  their 
financial  information.  They  are 
intended  to  ensure  that  an  issuer 
maintains  commensurate  procedures  for 
gathering,  analyzing  and  disclosing  all 
information  that  is  required  to  be 
disclosed  in  its  Exchange  Act  reports. 


B.  Legal  Basis 

We  are  adopting  the  new  rules  under 
the  authority  set  forth  in  Sections  10(b), 
13, 15(d)  and  23(a)  of  the  Exchange  Act 
and  Sections  3(a)  and  302  of  the  Act. 

C.  Small  Entities  Subject  to  the  Final 
Rules 

The  new  rules  will  affect  small 
entities  that  are  subject  to  the  reporting 
requirements  of  Section  13(a)  or  15(d)  of 
the  Exchange  Act.  For  piu-poses  of  the 
Regulatory  Flexibility  Act,  the  Exchange 
Act  '21  defines  the  term  "small 
business,"  other  than  an  investment 
company,  to  be  an  issuer  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
has  total  assets  of  $5  million  or  less.'^^ 
We  estimate  that  there  are 
approximately  2,500  companies  subject 
to  the  reporting  requirements  of  Section 
13(a)  or  15(d)  of  the  Exchange  Act  that 


"»  See  the  amendment  to  Rule  302(b)  of 
Regulation  S-T  [17  CFR  232.302(b)|. 


"9  5U.S.C.603. 


'•^"The  Initial  Regulatory  Flexibility  Analysis 
("IRFA")  prepared  in  connection  with  the  June 
Proposals  also  involved  proposed  rules  under  the 
Exchange  Act  that  would  have  required  an  issuers 
principal  executive  officer  and  principal  financial 
officer  to  certify  the  information  contained  in  their 
quarterly  and  annual  reports  That  proposal  has 
been  superseded  by  the  statutory  mandate  of 
Section  302  of  the  Act.  The  Act's  directive  to  adopt 
rules  for  all  issuers  makes  no  distinction  based  on 
the  size  of  the  issuer.  We.  therefore,  do  not  analyze 
the  new  rules  adopted  under  the  Exchange  Ad 
requiring  certifications  by  an  issuer's  principal 
executive  and  financial  officers. 

'^'17CFR240.0-10(a). 

"'  A  similar  definition  is  provided  under 
Securities  Act  Rule  157  jUCJ'R  230.157). 
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are  not  investment  companies  and  that 
have  assets  of  $5  million  or  less.'-' 

D.  Significant  Issues  Raised  by  Public 
Comment 

The  IRFA  appeared  in  the  June 
Proposals. '2''  We  requested  comment  on 
any  aspect  of  the  IRFA,  including  the 
number  of  small  businesses  that  would 
be  affected  by  the  proposals,  the  nature 
of  the  impact,  how  to  quantify  the 
number  of  small  entities  that  would  be 
affected  and  how  to  quantify  the  impact 
of  the  proposals.  We  received  one 
comment  letter  responding  to  that 
request. '25  This  commenter 
recommended  that  we  provide  a 
transition  period  for  small  businesses 
and  that  we  clarify  the  need  for  small 
businesses  to  audit  their  internal 
controls  quarterly.  This  release  contains 
a  transition  provision  that  delays 
compliance  with  the  certification 
requirement  as  it  relates  to  disclosure 
controls  and  procedures  and  internal 
controls.  126  The  requirements  for 
periodic  audit  of  an  issuer's  internal 
controls  will  be  considered  at  a  future 
date. 

E.  Reporting,  Recordkeeping  and  Other 
Compliance  Requirements 

The  new  rules  require  issuers, 
including  "small  businesses,"  to 
maintain  sufficient  procedures  to 
provide  reasonable  assurance  that  the 
issuer  is  able  to  record,  process, 
summarize  and  report  the  information 
required  in  their  Exchange  Act  reports 
filed  with  the  Commission,  and  to 
periodically  review  and  evaluate  these 
procedures.  We  do  not  dictate  the 
specifics  of  these  procedures.  The  new 
rules  may  increase  the  costs  associated 
with  compliance  with  issuers'  Exchange 
Act  reporting  obligations. 

F.  Duplicative,  Overlapping  or 
Conflicting  Federal  Rules 

Section  13(b)(2)(B)  of  the  Exchange 
Act  '27  requires  issuers  that  are  subject 
to  the  reporting  requirements  of  Section 
13(a)  or  15(d)  to  devise  and  maintain  a 
system  of  internal  accoimting  controls 
sufficient  to  provide  reasonable 
assurances  that  the  transactions  and 
information  are  recorded  as  necessary  to 
permit  the  preparation  of  the  issuer's 
financial  statements.  New  Exchange  Act 
Rules  13a-15  and  15d-15  are  intended 
to  address  the  issuer's  controls  and 


'^'This  estimate  is  based  on  filings  with  the 
Commission. 

'^*  See  the  June  Proposals  at  Section  V. 

'"  See  the  Letter  dated  August  19,  2002  of  the 
Office  of  the  Chief  Counsel  for  Advocacy  of  the  U.S. 
Small  Business  Administration. 

'^*  See  Section  V  above. 

'"15U.S.C.  78m(b)(2)(B). 

I 


procedures  for  recording,  processing 
summarizing  and  reporting  the 
information  that  is  required  to  be 
disclosed  in  Exchange  Act  reports. 

G.  Agency  Action  To  Minimize  Effect  on 
Small  Entities 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  the  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  that  regard,  we  considered 
the  following  alternatives:  (a) 
Establishing  different  compliance  or 
reporting  requirements  that  take  into 
account  the  resources  of  small  entities, 
(b)  clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  under  the  rules  for  small 
entities  and  (c)  exempting  small  entities 
from  £ill  or  part  of  the  proposed  rules. 
We  solicited  comment  as  to  whether 
small  business  issuers  should  be 
excluded  from  the  new  rules.  We 
received  no  comment  letters  responding 
to  that  request. 

The  periodic  review  and  evaluation  of 
information  collection  and  reporting 
procedures  required  by  the  new  rules 
involves  a  performance  standard.  The 
new  rules  do  not  mandate  how  issuers 
should  conduct  this  review  and 
evaluation.  This  flexibility  will  enable 
small  and  large  entities  to  develop 
approaches  for  the  review  and 
evaluation  that  are  appropriate  to  their 
individual  circumstances.  Because 
Congress  has  directed  the  senior  officers 
of  all  issuers,  regardless  of  size,  to 
certify  issuers'  quarterly  and  annual 
reports,  we  do  not  believe  it  is 
consistent  with  that  mandate  to  exempt 
small  issuers  from  the  new  rules.  We  are 
not  aware  of  any  way  to  further  clarify 
or  simplify  compliance  for  small 
entities. 

IX.  Consideration  of  Burden  on 
Competition  and  Promotion  of 
Efficiency,  Competition  and  Capital 
Formation 

Section  23(a)(2)  of  the  Exchange 
Act  128  requires  us,  when  adopting  rules 
under  the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  woidd  have  on 
competition.  In  addition,  Section 
23(a)(2)  prohibits  us  from  adopting  any 
rule  that  would  impose  a  biuden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  Section 
3(f)  of  the  Exchange  Act  '29  and  Section 
2(c)  of  the  Investment  Company  Act  ^^o 
requires  us,  when  engaging  in 


rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition  and  capital  formation. 

The  new  rules  are  intended  to 
enhance  investor  confidence  in  the 
quality  of  the  information  available  to 
them  in  quarterly  and  annual  reports 
filed  under  the  Exchange  Act.  We 
believe  that  by  requiring  an  issuer's 
principal  executive  and  financial 
officers  to  provide  the  required 
certification,  investor  confidence  in  the 
securities  markets  will  be  enhanced, 
thereby  leading  to  a  more  efficient 
market. 

We  do  not  believe  that  the  new  rules 
will  impose  any  burden  on  competition. 
Issuers  will  incur  some  costs  in 
complying  with  the  new  rules.  These 
costs  will  include  conducting  periodic 
evaluations  of  the  issuer's  internal 
controls  and  procedures  to  record, 
process,  summarize  and  report,  on  a 
timely  basis,  the  information  required  in 
periodic  and  current  reports  filed  by  the 
issuer  under  the  Exchange  Act.  We 
requested  comment  in  connection  on 
the  June  Proposals  on  whether  the 
proposed  rules,  if  adopted,  would 
impose-a  burden  on  competition.  We 
received  no  comment  letters  in  response 
to  that  request. 

X.  Administrative  Procedure  Act 

The  Administrative  Procediu«  Act,  or 
APA,  generally  requires  an  agency  to 
publish  notice  of  a  proposed  rulemaking 
in  the  Federal  Register.' 3i  The  APA's 
notice  and  comment  requirement  does 
not  apply,  however,  if  the  agency  "for 
good  cause  finds  *  *  *  that  notice  and 
public  procedure  are  impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."'32  The  Commission  believes 
that  it  is  appropriate  to  waive  notice  and 
comment  for  the  portions  of  the  new 
rules  that  were  not  included  in  the  June 
Proposals  and  for  the  application  of  the 
new  rules  to  investment  companies. 
Congress  has  directed  the  Commission 
to  implement  Section  302  of  the  Act  by 
rule  within  30  days  after  the  date  of 
enactment. '33  It  is  impractical  to 
provide  notice  and  comment  within  the 
statutory  deadline.  It  would  be 


■^"ISU.S.C.  78w(a)(2). 
•-i'MSU.S.C.  78c(f). 
""15U.S.C.  80a-2(c). 


'"  See  5  U.S.C.  553(b). 

"2  Id.  The  Commission  previously  published 
notice  and  sought  comment  on  a  certification 
proposal  that  was  somewhat  similar  to,  but  difTerent 
in  several  material  respects,  from  the  new  rules  we 
are  adopting  today  to  implement  Section  302  of  the 
Sarbanes-Oxley  Act.  We  did  not  propose  rules  that 
would  apply  to  investment  companies  or  foreign 
private  issuers  (although  we  sought  comment  on  the 
latter). 

<33  See  Section  302  (a)  and  (c)  of  the  Act. 
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imnecessary  and  against  the  public 
interest  to  provide  notice  and 
opportimity  for  conmient  on  a  directive 
fix)m  Congress  to  implement  specific 
rules.  Accordingly,  the  Commission  for 
good  cause  finds  that  delaying  adoption 
of  these  rules  until  after  a  notice  and 
comment  period  would  be  impractical, 
imnecessary  and  contrary  to  the  public 
interest. 

The  APA  also  generally  requires  that 
an  agency  publish  an  adopted  rule  in 
the  Federal  Register  30  days  before  it 
becomes  effective. '34  This  requirement, 
however,  does  not  apply  if  the  agency 
finds  good  cause  for  making  the  rule 
effective  sooner. '3s  por  the  same  reasons 
as  it  is  waiving  notice  and  comment,  the 
Commission  finds  good  cause  to  make 
the  new  Exchange  Act  Rules  13a-14  and 
15d-14  and  new  Investment  Company 
Act  RiUe  30a-2,  and  the  amendments  to 
related  rules  and  forms,  effective 
immediately.  In  addition,  because  new 
Exchange  Act  Rules  13a-15  and  15d-15 
effectuate  the  purpose  of  the  Section 
302  certification  requirement  and  might 
create  a  hardship  if  they  did  not  become 
effective  simultaneously  with  new 
Exchange  Act  Rules  13a-14  and  15d-14, 
the  Commission  finds  good  cause  to 
make  the  rules  effective  immediately  as 
to  all  issuers  filing  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act. '36 

XI.  Statutory  Authority 

The  rules  and  amendments  contained 
in  this  release  are  being  adopted  under 
the  authority  set  forth  in  Sections  10(b), 
13, 15(d)  and  23(a)  of  the  Exchange  Act, 
Section  8,  30  and  38  of  the  Investment 
Company  Act  and  Sections  3(a)  and  302 
of  the  Sarbanes-Oxley  Act  of  2002. 

List  of  Subjects  in  17  CFR  Parts  228, 
229, 232, 240,  249,  270  and  274 

Securities,  Investment  Companies, 
Reporting  and  recordkeeping 
requirements. 

Text  of  Final  Rules  and  Amendments 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  11,  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 


'^■•See  5  U.S.C.  553(d). 

>35ld. 

"«This  finding  also  satisfies  the  requirem^ts  of 
5  U.S.C.  808(2),  allowing  the  rules  to  become 
immediately,  effective  notwithstanding  the 
requirements  of  5  U.S.C.  801  (if  agency  finds  that 
notice  and  ptiblic  comment  procedure  are 
"impractical,  unnecessary,  or  contrary  to  the  public 
interest,"  a  rule  "shall  take  effect  at  such  time  as 
the  Federal  agency  promulgating  the  rule 
determines"). 


PART  228— INTEGRATED 
DISCLOSURE  SYSTEM  FOR  SMALL 
BUSINESS  ISSUERS 

1.  The  authority  citation  for  part  228 
is  revised  to  read  as  follows: 

Authoritv:  15  U.S.C.  77e,  77f,  77g,  77h.  77j. 
77k,  77s.  77Z-2.  77z-3.  77aa(25).  77aa(26). 
77ddcl,  77eee,  77ggg,  77hhh,  77jij,  77nnn, 
77SSS.  78/,  78m.  78n,  78o,  7Bu-5.  78w,  78//. 
78mm,  80a-8,  80a-29,  80a-30,  80a-37  and 
80b-ll. 

Section  228.307  is  also  issued  under 
sees.  3(a)  and  302,  Pub.L.  No.  107-204. 
116  Stat.  745. 

2.  By  adding  §  228.307  to  read  as 
follows: 

§228^7    (Item  307)  Controls  and 
procedures. 

(a)  Evaluation  of  disclosure  controls 
and  procedures.  Disclose  the 
conclusions  of  the  small  business 
issuer's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  about  the  effectiveness  of  the 
small  business  issuer's  disclosure 
controls  and  procedures  (as  defined  in 
§§  240.13a-14(c)  and  240.15d-14(c)  of 
this  chapter)  based  on  their  evaluation 
of  these  controls  and  procedtires  as  of  a 
date  within  90  days  of  the  filing  date  of 
the  quarterly  or  annual  report  that 
includes  the  disclosure  required  by  this 
paragraph. 

(b)  Changes  in  internal  controls. 
Disclose  whether  or  not  there  were 
significant  changes  in  the  small 
business  issuer's  internal  controls  or  in 
other  factors  that  could  significantly 
affect  these  controls  subsequent  to  the 
date  of  their  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

(c)  Asset-Backed  Issuers.  A  small 
business  issuer  that  is  an  Asset-Backed 
Issuer  (as  defined  in  Rule  13a-14(g)  and 
Rule  15d-14(g)  under  the  Securities 
Exchange  Act  of  1934  (17  CFR  240.13a- 
14(g)  and  17  CFR  240.15d-14(g)  of  this 
chapter)  is  not  required  to  disclose  the 
information  required  by  this  Item. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

3.  The  authority  citation  for  part  229 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77e.  77f.  77g.  77h,  77j. 
77k.  77s,  77Z-2,  77z-3,  77aa(25).  77aa(26). 
77ddd,  77eee.  77ggg,  77hhh,  77iii,  77jjj, 
77nnn,  77sss,  78c.  781.  78j,  78/.  78m,  78n, 


780.  78U-5,  78w.  78//(d).  78mm.  79e.  79n. 
79t,  80a-«.  80a-29.  80a-30,  80a-31(c).  80a- 
37.  80a-38{a)  and  80b-ll.  unless  otheruise 
noted. 

Section  229.307  is  also  issued  under 
sees.  3(a)  and  302,  Pub.L.No.  107-204. 
116  Stat.  745. 

4.  By  adding  §  229.307  to  read  as 
follows: 

§229.307    (Kern  307)  Controls  and 
procedures. 

(a)  Evaluation  of  disclosure  controls 
and  procedures.  Disclose  the 
conclusions  of  the  registrant's  principal 
executive  officer  or  officers  and 
principal  financial  officer  or  officers,  or 
persons  performing  similar  functions, 
about  the  effectiveness  of  the  registrant's 
disclosure  controls  and  procedures  (as 
defined  in  §§  240.13a-14(c)  and 
240.15d-14(c)  of  this  chapter)  based  on 
their  evaluation  of  these  controls  and 
procedures  as  of  a  date  within  90  days 
of  the  filing  date  of  the  quarterly  or 
annual  report  that  includes  the 
disclosure  required  by  this  paragraph. 

(b)  Changes  in  internal  controls. 
Disclose  whether  or  not  there  were 
significant  changes  in  the  registrant's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  these  controls 
subsequent  to  the  date  of  their 
evaluation,  including  any  corrective 
actions  with  regard  to  significant 
deficiencies  and  material  weaknesses. 

(c)  Asset-Backed  Issuers.  A  registrant 
that  is  an  Asset-Backed  Issuer  (as 
defined  in  §  240.13a-  14(g)  and 

§  240.15d-14(g)  of  this  chapter)  is  not 
required  to  disclose  the  information 
required  by  this  Item. 

PART  232— REGULATION  S-T- 
GENERAL  RULES  AND  REGULATIONS 
FOR  ELECTRONIC  HLINGS 

5.  The  authority  citation  for  part  232 
is  revised  to  read  as  follows: 

Authoritv:  15  U.S.C.  77f.  77g.  77h.  77). 
77s(a).  77sss(a),  78c(b).  78/.  78m.  78n.  78o(d). 
78w(a),  78//(d),  791(a).  80a-8,  80a-29,  80a-30 
and  80a-37. 

Section  232.302  is  also  issued  under 
sees.  3(a)  and  302,  Pub.L.  No.  107-204, 
116  Stat.  745. 

6.  By  amending  §  232.302  by  revising 
paragraphs  (a)  and  (b)  to  read  as  follows: 

§232.302    Signatures. 

(a)  Required  signatures  to,  or  within, 
any  electronic  submission  (including, 
without  limitation,  signatories  within 
the  certifications  required  by 
§§  240.13a-14,  240.15d-14  and 
270.30a-2  of  this  chapter)  must  be  in 
typed  form  rather  than  manual  format. 
Signatxires  in  an  HTML  document  that 
are  not  required  may,  but  are  not 
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required  to,  be  presented  in  an  HTML 
graphic  or  image  file  within  the 
electronic  filing,  in  compliance  with  the 
formatting  requirements  of  the  EDGAR 
Filer  Manual.  When  used  in  connection 
with  an  electronic  filing,  the  term 
"signatiue"  means  an  electronic  entrj'  in 
the  form  of  a  magnetic  impulse  or  other 
form  of  computer  data  compilation  of 
any  letters  or  series  of  letters  or 
characters  comprising  a  name,  executed, 
adopted  or  authorized  as  a  signature. 
Signatures  are  not  required  in  unofficial 
PDF  copies  submitted  in  accordance 
with  §232.104. 

(b)  Each  signatory  to  an  electronic 
filing  (including,  without  limitation, 
each  signatory  to  the  certifications 
required  by  §§  240.13a-14,  240.15d-14 
and  270.30a-2  of  this  chapter)  shall 
manually  sign  a  signature  page  or  other 
document  authenticating, 
acknowledging  or  otherwise  adopting 
his  or  her  signature  that  appears  in 
typed  form  within  the  electronic  filing. 
Such  document  shall  be  executed  before 
or  at  the  time  the  electronic  filing  is 
made  and  shall  be  retained  by  the  filer 
for  a  period  of  five  years.  Upon  request, 
an  electronic  filer  shall  furnish  to  the 
Commission  or  its  staff  a  copy  of  any  or 
all  documents  retained  pursuant  to  this 
section. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  Part  240 
is  amended  by  revising  the  sectional 
authority  citation  for  §  240.15d-10  and 
adding  the  following  additional 
citations  in  numerical  order  to  read  as 
follows: 

Authority:  15  U.S.C.  77c.  77d.  77g,  77j, 
77s.  77Z-2,  77Z-3.  77eee.  77ggg.  77nnn. 
77SSS,  77ttt,  78c,  78d.  78e,  78f.  78g,  78i.  78j. 
78J-1.  78k.  78k-l,  78l,  78m.  78n.  78o.  78p, 
78q.  78s.  78u-5.  78w.  78x.  78^/,  78mm.  79q. 
791.  80a-20.  80a-23.  80a-29,  80a-37,  80b-3. 
80b— 4  and  80b-n.  unless  otherwise  noted. 


Section  240.12b-15  is  also  issued  under 
sees.  3(a)  and  302.  Pub.L.  No.  107-204,  116 
Stat.  745. 

***** 

Section  240.13a-10  is  also  issued  under 
sees.  3(a)  and  302.  Pub.L.  No.  107-204.  116 
Stat.  745. 

Section  240.13a-14  is  also  issued  under 
sees.  3(a)  and  302.  Pub.  L.  No.  107-204.  116 
Stat.  745. 

Section  240.13a-15  is  also  issued  under 
sees.  3(a)  and  302.  Pub.  L.  No.  107-204.  116 
Stat.  745. 
***** 

Section  240.15d-10  is  also  issued  under  15 
U.S.C.  80a-20(a)  and  80a-37(a),  and  sees. 


3(a)  and  302.  Pub.  L.  No.  107-204,  116  Stat. 
745. 

Section  240.15d-14  is  also  issued  under 
sees.  3(a)  and  302,  Pub.  L.  No.  107-204,  116 
Stat.  745. 

Section  240.15d-15  is  also  issued  under 
sees.  3(a)  and  302.  Pub.  L.  No.  107-204,  116 
Stat.  745. 


8.  By  revising  §  240.12b-15  to  read  as 

follows: 

§240.12l>-15    Amendments. 

All  amendments  must  be  filed  under 
cover  of  the  form  amended,  marked 
with  the  letter  "A"  to  designate  the 
document  as  an  amendment,  e.g.,  "10- 
K/A,"  and  in  compliance  with  pertinent 
requirements  applicable  to  statements 
and  reports.  Amendments  filed 
pursuant  to  this  section  must  set  forth 
the  complete  text  of  each  item  as 
amended.  Amendments  must  be 
numbered  sequentially  and  be  filed 
separately  for  each  statement  or  report 
amended.  Amendments  to  a  statement 
may  be  filed  either  before  or  after 
registration  becomes  effective. 
Amendments  must  be  signed  on  behalf 
of  the  registrant  by  a  duly  authorized 
representative  of  the  registrant.  In 
addition,  each  principal  executive 
officer  and  principal  financial  officer  of 
the  registrant  must  provide  a  new 
certification  as  specified  in  §  240.13a-14 
or  §  240.15d-14.  The  requirements  of 
the  form  being  amended  will  govern  the 
number  of  copies  to  be  filed  in 
connection  with  a  paper  format 
amendment.  Electronic  filers  satisfy  the 
provisions  dictating  the  number  of 
copies  by  filing  one  copy  of  the 
amendment  in  electronic  format.  See 
Rule  309  of  Regulation  S-T  (§  232.309  of 
this  chapter). 

9.  By  amending  §  240.13a-10  to 
redesignate  the  "Note"  at  the  end  of  the 
section  as  "Note  1"  and  a  "Note  2"  to 
read  as  follows: 

§240.13a-10    Transition  reports. 

***** 

Note  2:  The  report  or  reports  to  be  filed 
pursuant  to  this  section  must  include  the 
certification  required  by  §240.13a-14. 

10.  By  adding  §  240.13a-14  to  read  as 

follows: 

§  240. 1 3a-1 4    Certification  of  disclosure  In 
annual  and  quarterly  reports. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  10-Q,  Form  10- 
QSB,  Form  10-K,  Form  10-KSB,  Form 
20-F  or  Form  40-F  (§§  249.308a, 
249.308b,  249.310,  249.310b,  249.220f 
and  249.240f  of  this  chapter)  under 
section  13(a)  of  the  Act  (15  U.S.C. 
78m{a)),  other  than  a  report  filed  by  an 


Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section),  must 
include  a  certification  containing  the 
information  set  forth  in  paragraph  (b)  of 
this  section  in  the  form  specified  in  the 
report.  Each  principal  executive  officer 
or  officers  and  principal  financial  officer 
or  officers  of  the  issuer,  or  persons 
performing  similar  functions,  at  the  time 
of  filing  of  the  report  must  sign  the 
certification. 

(b)  The  certification  included  in  each 
report  specified  in  paragraph  (a)  of  this 
section  must  be  in  the  form  specified  in 
the  report  and  consist  of  a  statement  of 
the  certifying  officer  that: 

(1)  He  or  she  has  reviewed  the  report 
being  filed; 

(2)  Based  on  his  or  her  knowledge,  the 
report  does  not  contain  any  untrue 
statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  to  make 
the  statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
the  report; 

(3)  Based  on  his  or  her  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  the  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 
and  cash  flows  of  the  issuer  as  of,  and 
for,  the  periods  presented  in  the  report; 

(4)  He  or  she  and  the  other  certifying 
officers  are  responsible  for  establishing 
and  maintaining  disclosure  controls  and 
procedures  (as  such  term  is  defined  in 
paragraph  (c)  of  this  section)  for  the 
issuer  and  have: 

(i)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  issuer, 
including  its  consolidated  subsidiaries, 
is  made  knovra  to  them  by  others  within 
those  entities,  particularly  during  the 
period  in  which  the  periodic  reports  are 
being  prepared; 

(ii)  Evaluated  the  effectiveness  of  the 
issuer's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  the  report 
("Evaluation  Date");  and 

(iii)  Presented  in  the  report  their 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  their  evaluation  as  of  the 
Evaluation  Date; 

(5)  He  or  she  and  the  other  certifying 
officers  have  disclosed,  based  on  their 
most  recent  evaluation,  to  the  issuer's 
auditors  and  the  audit  committee  of  the 
boarti  of  directors  (or  persons  fulfilling 
the  equivalent  function): 

(i)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the  issuer's 
ability  to  record,  process,  summarize 
and  report  financial  data  and  have 
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identified  for  the  issuer's  auditors  any 
material  weaknesses  in  internal 
controls;  and 

(ii)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  issuer's  internal  controls;  and 

(6)  He  or  she  and  the  other  certifying 
officers  have  indicated  in  the  report 
whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other 
factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date 
of  their  most  recent  evaluation, 
including  any  corrective  actions  with 
regard  to  significant  deficiencies  and 
material  weaknesses. 

(c)  For  purposes  of  this  section  and 
§  240.13a-15  of  this  chapter,  the  term 
"disclosure  controls  and  procediu^s" 
means  controls  and  other  procedures  of 
an  issuer  that  are  designed  to  ensure 
that  information  required  to  be 
disclosed  by  the  issuer  in  the  reports 
that  it  files  or  submits  under  the  Act  (15 
U.S.C.  78a  et  seq.)  is  recorded, 
processed,  summarized  and  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. 
Disclosure  controls  and  procedures 
include,  without  limitation,  controls 
and  procedures  designed  to  ensure  that 
information  required  to  be  disclosed  by 
an  issuer  in  the  reports  that  it  files  or 
submits  under  the  Act  is  acciunulated 
and  communicated  to  the  issuer's 
management,  including  its  principal 
executive  officer  or  officers  and 
principal  financial  officer  or  officers,  or 
persons  performing  similar  functions,  as 
appropriate  to  allow  timely  decisions 
regarding  required  disclosure. 

(d)  A  person  required  to  provide  the 
certification  specified  in  paragraph  (a) 
of  this  section  may  not  have  the 
certification  signed  on  his  or  her  behalf 
pvusuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

(e)  Each  aimual  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section)  under 
section  13(a)  of  the  Act  (15  U.S.C. 
78m(a))  must  include  a  certification 
addressing  the  following  items: 

(1)  Review  by  the  certifying  officer  of 
the  annual  report  and  other  reports 
containing  distribution  information  for 
the  period  covered  by  the  annual  report; 

(2)  The  absence  in  these  reports,  to 
the  best  of  the  certifying  officer's 
knowledge,  of  any  untrue  statement  of 
material  fact  or  omission  of  a  material 
fact  necessary  to  make  the  statements 
made,  in  light  of  the  circumstances 
imder  which  such  statements  were 
made,  not  misleading; 

(3)  The  inclusion  in  these  reports,  to 
the  best  of  the  certifying  officer's 
knowledge,  of  the  financial  information 


required  to  be  provided  to  the  trustee 
under  the  governing  documents  of  the 
issuer;  and 

(4)  Compliance  by  the  servicer  with 
its  servicing  obligations  and  minimiun 
servicing  standards. 

(f)  With  respect  to  Asset-Backed 
Issuers,  the  certification  required  by 
paragraph  (e)  of  this  section  must  be 
signed  by  the  trustee  of  the  trust  (if  the 
trustee  signs  the  annual  report)  or  the 
senior  officer  in  charge  of  securitization 
of  the  depositor  (if  the  depositor  signs 
the  annual  report).  Alternatively,  the 
senior  officer  in  charge  of  the  servicing 
function  of  the  master  servicer  (or  entity 
performing  the  equivalent  functions) 
may  sign  the  certification. 

(g)  For  purposes  of  this  section,  the 
term  Asset-Backed  Issuer  means  any 
issuer  whose  reporting  obligation  results 
from  the  registration  of  securities  it 
issued  that  are  primarily  serviced  by  the 
cash  flows  of  a  discrete  pool  of 
receivables  or  other  financial  assets, 
either  fixed  or  revolving,  that  by  their 
terms  convert  into  cash  within  a  finite 
time  period  plus  any  rights  or  other 
assets  designed  to  assure  the  servicing 
or  timely  distribution  of  proceeds  to 
security  holders. 

11.  By  adding  §  240.13a-15  to  read  as 
follows: 

§  240.1 3a-1 5    Issuer's  disclosure  controls 
and  procedures  related  to  preparation  of 
required  reports. 

(a)  Every  issuer  that  has  a  class  of 
seciuities  registered  pursuant  to  section 
12  of  the  Act  (15  U.S.C.  78/),  other  than 
an  Asset-Backed  Issuer  (as  defined  in 

§  240.13a-14(g)  of  this  chapter),  must 
maintain  disclosure  controls  and 
procediu^s  (as  defined  in  §  240.13a- 
14(c)  of  this  chapter). 

(b)  Within  the  90-day  period  prior  to 
the  filing  date  of  each  report  requiring 
certification  under  §  240.13a-14  and 

§  270.30a-2  of  this  chapter,  an 
evaluation  must  be  carried  out  under 
the  supervision  and  with  the 
participation  of  the  issuer's 
management,  including  the  issuer's 
principal  executive  officer  or  officers 
and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  of  the  effectiveness  of  the 
design  and  operation  of  the  issuer's 
disclosure  controls  and  procedures. 

12.  By  amending  §  240.15d-10  to 
redesignate  the  "Note"  at  the  end  of  the 
section  as  "Note  1"  and  add  a  "Note  2" 
to  read  as  follows: 

§  240.1 5d-1 0    Transition  reports. 


Note  2:  The  report  or  reports  to  be  filed 
pursuant  to  this  section  must  include  the 
certification  required  by  §  240.15d-14. 


13.  By  adding  §  240.15d-14  to  read  as 
follows: 

§240.15d-14    Certification  of  disclosure  In 
annual  and  quarterly  reports. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  10-Q,  Form  10- 
QSB,  Form  10-K,  Form  10-KSB,  Form 
20-F  or  Form  40-F  (§§  249.308a, 
249.308b,  249.310,  249.310b,  249.220f 
and  249.240f  of  this  chapter)  under 
section  15(d)  of  the  Act  (15  U.S.C. 
78o(d)),  other  than  a  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section),  must 
include  a  certification  containing  the 
information  set  forth  in  paragraph  (b)  of 
this  section  in  the  form  specified  in  the 
report.  Each  principal  executive  officer 
or  officers  and  principal  financial  officer 
or  officers  of  the  issuer,  or  persons 
performing  similar  functions,  at  the  time 
of  filing  of  the  report  must  sign  the 
certification. 

(b)  The  certification  included  in  each 
report  specified  in  paragraph  (a)  of  this 
section  must  be  in  the  form  specified  in 
the  report  and  consist  of  a  statement  of 
the  certifying  officer  that: 

(1)  He  or  she  has  reviewed  the  report 
being  filed; 

(2)  Based  on  his  or  her  knowledge,  the 
report  does  not  contain  any  untrue 
statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  to  make 
the  statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
the  report; 

(3)  Based  on  his  or  her  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  the  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of  operations 
and  cash  flows  of  the  issuer  as  of,  and 
for,  the  periods  presented  in  the  report; 

(4)  He  or  she  and  the  other  certifying 
officers  are  responsible  for  establishing 
and  maintaining  disclosiu«  controls  and 
procedures  (as  such  term  is  defined  in 
paragraph  (c)  of  this  section)  for  the 
issuer  and  have: 

(i)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  issuer, 
including  its  consolidated  subsidiaries, 
is  made  known  to  them  by  others  within 
those  entities,  particularly  during  the 
period  in  which  the  periodic  reports  are 
being  prepared; 

(ii)  Evaluated  the  effectiveness  of  the 
issuer's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  the  report  (the 
"Evaluation  Date");  and 

(iii)  Presented  in  the  report  their 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
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based  on  their  evaluation  as  of  the 
Evaluation  Date; 

(5)  He  or  she  and  the  other  certifying 
officers  have  disclosed,  based  on  their 
most  recent  evaluation,  to  the  issuer's 
auditors  and  the  audit  conunittee  of  the 
board  or  directors  (or  persons  fulfilling 
the  equivalent  function): 

(i)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the  issuer's 
ability  to  record,  process,  summarize 
and  report  financial  data  and  have 
identified  for  the  issuer's  auditors  any 
material  weaknesses  in  internal 
controls;  and 

(ii)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  issuer's  internal  controls;  and 

(6)  He  or  she  and  the  other  certifying 
officers  have  indicated  in  the  report 
whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other 
factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date 
of  their  most  recent  evaluation, 
including  any  corrective  actions  with 
regard  to  significant  deficiencies  and 
material  weaknesses. 

(c)  For  purposes  of  this  section  and 
§  240.15d-15  of  this  chapter,  the  term 
"disclosure  controls  and  procedures" 
means  controls  and  other  procedures  of 
am  issuer  that  are  designed  to  ensure 
that  information  required  to  be 
disclosed  by  the  issuer  in  the  reports 
that  it  files  or  submits  under  the  Act  (15 
U.S.C.  78a  et  seq.)  is  recorded, 
processed,  summarized  tmd  reported, 
within  the  time  periods  specified  in  the 
Commission's  rules  and  forms. 
Disclosure  controls  and  procedures 
include,  without  limitation,  controls 
and  procediues  designed  to  ensure  that 
information  required  to  be  disclosed  by 
an  issuer  in  the  reports  that  it  files  or 
submits  under  the  Act  is  accumulated 
and  communicated  to  the  issuer's 
management,  including  its  principal 
executive  officer  or  officers  and 
principal  financial  officer  or  officers,  or 
persons  performing  similar  functions,  as 
appropriate  to  allow  timely  decisions 
regarding  required  disclosure. 

(d)  A  person  required  to  provide  the 
certification  specified  in  paragraph  (a) 
of  this  section  may  not  have  the 
certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

(e)  Each  annual  report  filed  by  an 
Asset-Backed  Issuer  (as  defined  in 
paragraph  (g)  of  this  section)  under 
section  13(a)  of  the  Act  (15  U.S.C. 
78m(a))  must  include  a  certification 
addressing  the  following  items: 

(1)  Review  by  the  certifying  officer  of 
the  annual  report  and  other  reports 


containing  distribution  information  for 
the  period  covered  by  the  annual  report; 

(2)  The  absence  in  these  reports,  to 
the  best  of  the  certifying  officer's 
knowledge,  of  any  untrue  statement  of 
material  fact  or  omission  of  a  material 
fact  necessary  to  make  the  statements 
made,  in  light  of  the  circumstances 
under  which  such  statements  were 
made,  not  misleading; 

(3)  The  inclusion  in  these  reports,  to 
the  best  of  the  certifying  officer's 
knowledge,  of  the  financial  information 
required  to  be  provided  to  the  trustee 
under  the  governing  documents  of  the 
issuer;  and 

(4)  Compliance  by  the  servicer  with 
its  servicing  obligations  and  minimum 
servicing  standards. 

(f)  With  respect  to  Asset-Backed 
Issuers,  the  certification  required  by 
paragraph  (e)  of  this  section  must  be 
signed  by  the  trustee  of  the  trust  (if  the 
trustee  signs  the  annual  report)  or  the 
senior  officer  in  charge  of  securitization 
of  the  depositor  (if  the  depositor  signs 
the  annual  report).  Alternatively,  the 
senior  officer  in  charge  of  the  servicing 
function  of  the  master  servicer  (or  entity 
performing  the  equivalent  functions) 
may  sign  the  certification. 

(g)  For  purposes  of  this  section,  the 
term  Asset-Backed  Issuer  means  any 
issuer  whose  reporting  obligation  results 
from  the  offering  of  seciuities  it  issued 
that  are  primarily  serviced  by  the  cash 
flows  of  a  discrete  pool  of  receivables  or 
other  financial  assets,  either  fixed  or 
revolving,  that  by  their  terms  convert 
into  cash  within  a  finite  time  period 
plus  any  rights  or  other  assets  designed 
to  assure  the  servicing  or  timely 
distribution  of  proceeds  to  security 
holders. 

14.  By  adding  §  240.15d-15  to  read  as 
follows: 

§240.15d-15    Issuer's  disclosure  controls 
and  procedures  related  to  preparation  of 
required  reports. 

(a)  Every  issuer  that  files  reports 
under  section  15(d)  of  the  Act  (15  U.S.C. 
78o(d)),  other  than  an  Asset-Backed 
Issuer  (as  defined  in  §  240.15d-14(g)  of 
this  chapter),  must  maintain  disclosure 
controls  and  procedures  (as  defined  in 
§240.15d-14(c)  of  this  chapter). 

(b)  Within  the  90-day  period  prior  to 
the  filing  date  of  each  report  requiring 
certification  under  §  240.13a-14  and 

§  270.30a-2  of  this  chapter,  an 
evaluation  must  be  carried  out  under 
the  supervision  and  with  the 
participation  of  the  issuer's 
management,  including  the  issuer's 
principal  executive  officer  or  officers 
and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  of  the  effectiveness  of  the 


design  and  operation  of  the  issuer's 
disclosure  controls  and  procedures. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

15.  The  authority  citation  for  part  249 
is  amended  by  revising  the  sectional 
authority  for  §249.310  and  adding  the 
following  additional  citations  in 
numerical  order  to  read  as  follows: 

Authority:  15  U.S.C.  78a  et  seq.,  unless 
otherwise  noted. 


Section  249. 308a  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204, 116  Stat. 
745. 

Section  249.308b  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204, 116  Stat. 
745. 

Section  249.310  is  also  issued  under  15 
U.S.C.  78m,  78o(d)  and  78w(a),  and  sees.  3(a) 
and  302,  Pub.  L.  No.  107-204,  116  Stat.  745. 

Section  249.310b  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204,  116  Stat. 
745. 

Section  249.220f  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204,  116  Stat. 
745. 

Section  249.240f  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204, 116  Stat. 
745. 


16.  By  amending  Form  ICJ-Q 
(referenced  in  §  249.308a)  by  revising 
General  Instruction  G,  by  adding  new 
Item  4  to  "Part  I — Financial 
Information"  and  by  adding  a 
"Certifications"  section  after  the 
"Signatiues"  section  to  read  as  follows: 

Note:  The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q 


General  Instructions 


G.  Signature  and  Filing  of  Report 

If  the  report  is  filed  in  paper  pursuant 
to  a  hardship  exemption  fi-om  electronic 
filing  (see  Item  201  et  seq.  of  Regulation 
S-T  (17  CFR  232.201  et  seq.),  three 
complete  copies  of  the  report,  including 
any  financial  statements,  exhibits  or 
other  papers  or  documents  filed  as  a 
part  thereof,  and  five  additional  copies 
which  need  not  include  exhibits  must 
be  filed  with  the  Commission.  At  least 
one  complete  copy  of  the  report, 
including  any  financial  statements, 
exhibits  or  other  papers  or  documents 
filed  as  a  part  thereof,  must  be  filed  with 
each  exchange  on  which  any  class  of 
securities  of  the  registrant  is  registered. 
At  least  one  complete  copy  of  tiie  report 
filed  with  the  Commission  and  one  such 


copy  filed  with  each  exchange  must  be 
manually  signed  on  the  registrant's 
behalf  by  a  duly  authorized  officer  of 
the  registrant  and  by  the  principal 
financial  or  chief  accounting  officer  of 
the  registrant.  (See  Rule  12b-ll(d)  (17 
CFR  240.12b-ll(d).)  Copies  not 
manually  signed  must  bear  typed  or 
printed  signatures.  In  the  case  where  the 
principal  executive  officer,  principal 
financial  officer  or  chief  accounting 
officer  is  also  duly  authorized  to  sign  on 
behalf  of  the  registrant,  one  signature  is 
acceptable  provided  that  the  registrant 
clearly  indicates  the  dual 
responsibilities  of  the  signatory.  In 
addition,  each  principal  executive 
officer  and  principal  financial  officer  of 
the  registrant  must  provide  the 
certification  required  by  Rule  13a-14 
(17  CFR  240.13a-14)  or  Rule  15d-14  (17 
CFR  240.15d-14)  exactly  as  specified  in 
this  form. 


Part  I — Financial  Information 

***** 

Item  4.  Controls  and  Procedures 

Fiunish  the  information  required  by 
Item  307  of  Regulation  S-K  (§  229.307  of 
this  chapter). 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  quarterly 
report  on  Form  10-Q  of  (identify 
registrant); 

2.  Based  on  my  knowledge,  this 
quarterly  report  does  not  contain  any 
imtrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circmnstances  imder  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  quarterly  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  quarterly 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  quarterly  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  we  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 


including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  diu-ing  the 
period  in  which  this  quarterly  report  is 
being  prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  quarterly 
report  (the  "Evaluation  Date");  and 

(c)  Presented  in  this  quarterly  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures  based  on  our  evaluation  as 
of  the  Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  function): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize  and  report  financial  data  and 
have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
quarterly  report  whether  or  not  there 
were  significant  changes  in  internal 
controls  or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  oiu  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date:  

(Signature] 
[Title] 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14  and  15d-14.  The  required 
certification  must  be  in  the  exact  form  set 
forth  above. 

17.  By  amending  Form  10-QSB 
(referenced  in  §  249.308b)  by  revising 
General  Instruction  F,  by  adding  new 
Item  3  to  "Part  I — Financial 
Information"  and  by  adding  a 
"Certifications"  section  after  the 
"Signatures"  section  to  read  as  follows: 

Note:  The  text  of  Form  10-QSB  does  not, 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 


Form  10-QSB 

***** 

General  Instructions 

*        *        *        *        • 

F.  Signature  and  Filing  of  Report 

1.  If  the  report  is  filed  in  paper 
pursuant  to  a  hardship  exemption  from 
electronic  filing  (see  Item  201  et  seq.  of 
Regulation  S-T  (17  CFR  232.201  et  seq.). 
file  three  "complete"  copies  and  five 
"additional"  copies  of  the  report  with 
the  Commission  and  file  at  least  one 
complete  copy  with  each  exchange  on 
which  any  class  of  securities  of  the 
small  business  issuer  is  registered.  A 
"complete"  copy  includes  financial 
statements,  exhibits  and  all  other  papers 
and  documents.  An  "additional"  copy 
excludes  exhibits. 

2.  Manually  sign  at  least  one  complete 
copy  of  the  report  filed  with  the 
Commission  and  with  each  exchange; 
other  copies  should  have  typed  or 
printed  signatures.  (See  Rule  12b-ll(d) 
(17  CFR  240.1 2b-l  1(d).)  In  the  case 
where  the  principal  executive  officer, 
principal  financial  officer  or  chief 
accounting  officer  is  also  duly 
authorized  to  sign  on  behalf  of  the  small 
business  issuer,  one  signature  is 
acceptable  provided  that  the  issuer 
clearly  indicates  the  dual 
responsibilities  of  the  signatory.  Each 
principal  executive  officer  and  principal 
financial  officer  of  the  small  business 
issuer  must  provide  the  certification 
required  by  Rule  13a-14  (17  CFR 
240.1 3a-14)  or  Rule  15d-14  (17  CFR 
240.15d-14)  exactly  as  specified  in  this 
form. 


Part  I— Financial  Information 


Item  3.  Controls  and  Procedures 

Ftunish  the  information  required  by 
Item  307  of  Regulation  S-B  (§  228.307  of 
this  chapter). 

***** 

Signatures 


Certifications* 

1,  [identify  the  certifying  individual), 
certify  that: 

1 . 1  have  reviewed  this  quarterly 
report  on  Form  10-QSB  of  [identify 
registrant); 

2.  Based  on  my  knowledge,  this 
quarterly  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  such 


UMI 


57292         Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations 


Federal  Register/Vol.  67,  No.  174/Monday,  September  9,  2002 /Rules  and  Regulations         57293 


57292         Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Rules  and  Regulations 


statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  quarterly  report; 

3.  Based  on  my  knowledge,  the 
Hnancial  statements,  and  other  financial 
information  included  in  this  quarterly 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  quarterly  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  during  the 
period  in  which  this  quarterly  report  is 
being  prepared: 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  quarterly 
report  (the  "Evaluation  Date");  and 

(c)  Presented  in  this  quarterly  report 
our  conclusions  about  the  effectiveness 
of  the  disclosure  controls  and 
procedures  based  on  our  evaluation  as 
of  the  Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize  and  report  financial  data  and 
have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
quarterly  report  whether  or  not  there 
were  significant  changes  in  internal 
controls  or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 


Date: 


ISignature] 

ITitlel 

•  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14  and  15d-14.  The  required 
certification  must  be  in  the  exact  form  set 
forth  above. 
***** 

18.  By  amending  Form  10-K 
(referenced  in  §  249.310): 

a.  By  revising  General  Instruction 
D{2)(a). 

b.  By  redesignating  Item  14  as  Item  15 
in  Part  IV, 

c.  Adding  new  Item  14  to  Part  III,  and 

d.  By  adding  a  "Certifications" 
section  after  the  "Signatures"  section 
and  before  the  reference  to 
"Supplemental  information  to  be 
Furnished  With  Reports  Filed  Pursuant 
to  Section  15(d)  of  the  Act  by 
Registrants  Which  Have  Not  Registered 
Securities  Pursuant  to  Section  12  of  the 
Act." 

The  revisions  read  as  follows: 

Note:  The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

FORM  10-K 


General  Instructions 


D.  Signature  and  Filing  of  Report 

(1)  *   *   * 

(2)(a)  The  report  must  be  signed  by 
the  registrant,  and  on  behalf  of  the 
registrant  by  its  principal  executive 
officer  or  officers  (who  also  must 
provide  the  certification  required  by 
Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14) 
exactly  as  specified  in  this  form),  its 
principal  financial  officer  or  officers 
(who  also  must  provide  the  certification 
required  by  Rule  13a-14  (17  CFR 
240.1 3a-14)  or  Rule  15d-14  (17  CFR 
240.15d-14)  exactly  as  specified  in  this 
form),  its  controller  or  principal 
accounting  officer,  and  by  at  least  the 
majority  of  the  board  of  directors  or 
persons  performing  similar  functions. 
Where  the  registrant  is  a  limited 
partnership,  the  report  must  be  signed 
by  the  majority  of  die  board  of  directors 
of  any  corporate  general  partner  who 
signs  the  report. 


Annual  Report  Pursuant  to  Section  13 
or  15(d)  of  the  Securities  Exchange  Act 
of  1934 


Part  in 


Item  14.  Controls  and  Procedures 

Fimiish  the  information  required  by 
Item  307  of  Regulation  S-K  (§  229.307  of 
this  chapter). 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  annual  report 
on  Form  10-K  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this 
armual  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circumstances  imder  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  annual  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  annual 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  annual  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  during  the 
period  in  which  this  annual  report  is 
being  prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  annual 
report  (the  "Evaluation  Date");  and 

(c)  Presented  in  this  annual  report  our 
conclusions  about  the  effectiveness  6f 
the  disclosure  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
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registrant's  ability  to  record,  process, 
sumunarize  and  report  financial  data  and 
have  identified  for  the  registreint's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
annual  report  whether  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  oiu-  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date: 

[Signature] 
(Title] 

'Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14  and  15d-14.  The  required 
certification  must  be  in  the  exact  form  set 
forth  above. 
***** 

19.  By  amending  Form  10-KSB 
(referenced  in  §  249.310b): 

a.  By  revising  General  histruction 
C.2., 

b.  By  adding  new  Item  14  to  Part  III, 
and 

c.  By  adding  a  "Certifications"  section 
after  the  "Signatures"  section  and  before 
the  reference  to  "Supplemental 
information  to  be  Fiunished  With 
Reports  Filed  Pursuant  to  Section  15(d) 
of  the  Exchange  Act  By  Non-reporting 
Issuers."  The  revisions  read  as  follows: 

Note:  The  text  of  Form  10-KSB  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

FORM  10-KSB 


General  Instructions 


C.  Signature  and  Filing  of  Report 

^  *  *  * 

2.  Who  must  sign.  The  small  business 
issuer,  its  principal  executive  officer  or 
officers  (who  also  must  provide  the 
certification  required  by  Rule  13a-14 
(17  CFR  240.13a-14)  or  Rule  15d-14  (17 
CFR  240.15d-14)  exactly  as  specified  in 
this  form)^  its  principal  financial  officer 
(who  also  must  provide  the  certification 
required  by  Rule  13a-14  (17  CFR 
240.13a-14)  or  Rule  15d-14  (17  CFR 
240.15d-14)  exactly  as  specified  in  this 


form),  its  controller  or  principal 
accounting  officer  and  at  least  a  majority 
of  the  board  of  directors  or  persons 
performing  similar  fimctions.  If  the 
small  business  issuer  is  a  limited 
partnership,  then  the  general  partner 
and  a  majority  of  its  board  of  directors 
if  a  corporation  must  sign  the  report. 
Any  person  who  occupies  more  than 
one  of  the  specified  positions  must 
indicate  each  capacity  in  which  he  or 
she  signs  the  report.  See  Rule  12b-ll 
concerning  manual  signatures  under 
powers  of  attorney. 
***** 

Part  in 


Item  14.  Controls  and  Procedures 

Fiunish  the  information  required  by 
Item  307  of  Regulation  S-B  (§  228.307  of 
this  chapter). 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  annual  report 
on  Form  10-KSB  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this 
annual  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  annual  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  annual 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  annual  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  during  the 
period  in  which  this  annual  report  is 
being  prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procediues  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  aimual 
report  (the  "Evaluation  Date");  and 


(c)  Presented  in  this  annual  report  our 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize  and  report  financial  data  and 
have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certif\'ing 
officers  and  I  have  indicated  in  this 
aimual  report  whether  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date:   

[Signature] 
[Title] 

•Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14  and  15d-14.  The  required 
certification  must  be  in  the  exact  form  set 
forth  above. 


20.  By  amending  Form  20-F 
(referenced  in  §  249.220f): 

a.  By  adding  a  new  paragraph  (e)  to 
General  Instruction  B, 

b.  By  adding  new  Item  15,  and 

c.  By  adding  a  "Certifications"  section 
after  the  "Signatures"  section  and  before 
the  section  referencing  "Instructions  as 
to  Exhibits." 

The  revisions  read  as  follows: 

Note:  The  text  of  Form  20-F  does  not.  and 
this  amendment  will  not.  appear  in  the  Codf 
of  Federal  Regulations. 

Form  20-F 


General  Instructions 
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B.  General  Rules  and  Regulations  That 
Apply  to  This  Form 

***** 

(e)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act. 
provide  the  certification  required  bv 
Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14) 
exactly  as  specified  in  this  form. 
***** 

Partn 


Item  15.  Controls  and  Procedures 

(a)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act. 
disclose  the  conclusions  of  the 
registrant's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  about  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  (as  defined  in  §§  240.13a- 
15(c)  and  240.15d-15(c))  based  on  their 
evaluation  the  controls  and  procedures 
as  of  a  date  within  90  days  prior  to  the 
filing  date  of  the  report. 

(b)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act, 
disclose  whether  or  not  there  were 
significant  changes  in  the  registrant's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  these  controls 
subsequent  to  the  date  of  their 
evaluation,  including  any  corrective 
actions  with  regard  to  significant 
deficiencies  and  material  weaknesses. 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual] . 
certify  that: 

1. 1  have  reviewed  this  annual  report 
on  Form  20-F  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this 
annual  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  annual  report: 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  annual 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  annual  report; 


4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registreuit, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  during  the 
period  in  which  this  annual  report  is 
being  prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  annual 
report  (the  'Evaluation  Date");  and 

(c)  Presented  in  this  annual  report  our 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  function): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize  and  report  financial  data  and 
have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
annual  report  whether  or  not  there  were 
significant  changes  in  inteiiial  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date:    

[Signalure] 
[Title] 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
1, 13-14  and  l.^d-14.  The  required 
certification  must  be  in  the  exact  form  .set 
forth  above. 
***** 

21.  By  amending  Form  40-F 
(referenced  in  §  249.240f)  by  adding  a 
new  paragraph  (6)  to  General  Instruction 


B  and  by  adding  a  "Certifications" 
section  after  the  "Signatures"  section  to 
read  as  follows: 

Note:  The  text  of  Form  40-F  does  not.  and 
this  amendment  will  not.  appear  in  the  Code 
of  Federal  Regulations. 

Form  40-F 


General  Instructions 


B.  Information  To  Be  Filed  on  this  Form 

***** 

(6)  Where  the  Form  is  being  used  as 
an  annual  report  filed  under  Section 
13(a)  or  15(d)  of  the  Exchange  Act: 

(a)  Provide  the  certification  required 
by  Rule  13a-14  (17  CFR  240.13a-14)  or 
Rule  15d-14  (17  CFR  240.15d-14) 
exactly  as  specified  in  this  form. 

(b)  Disclose  the  conclusions  of  the 
registrant's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  about  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  (as  defined  in  §§  240.13a- 
15(c)  and  240.15d-15(c))  based  on  their 
evaluation  the  controls  and  procedures 
as  of  a  date  within  90  days  prior  to  the 
filing  date  of  the  report. 

(c)  Disclose  in  the  report  whether  or 
not  there  were  significant  changes  in  the 
registrant's  internal  controls  or  in  other 
factors  that  could  significantly  affect 
these  controls  subsequent  to  the  date  of 
their  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 


Signatures 


Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1 . 1  have  reviewed  this  annual  report 
on  Form  40-F  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this 
annual  report  does  not  contain  any 
untrue  statement  of  a  material  fact  or 
omit  to  state  a  material  fact  necessary  to 
make  the  statements  made,  in  light  of 
the  circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  aimual  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  annual 
report,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations  and  cash  flows  of  the 
registrant  as  of,  and  for,  the  periods 
presented  in  this  annual  report; 


4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Exchange  Act  Rules  13a-14  and  15d-14) 
for  the  registrant  and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  during  the 
period  in  which  this  annual  report  is 
being  prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procediu-es  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  annual 
report  (the  "Evaluation  Date");  and 

(c)  Presented  in  this  aimual  report  our 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  registrant's  board  of 
directors  (and  persons  performing  the 
equivalent  function): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize  and  report  financial  data  and 
have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
annual  report  whether  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date:  


[Signature] 
[Title] 

*  Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer  of  the  registrant.  See  Rules 
13a-14  and  15d-14.  The  required 
certification  must  be  in  the  exact  form  set 
forth  above. 


PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1940 

22.  The  authority  citation  for  part  270 
is  amended  by  adding  the  following 
citation  in  numerical  order  to  read  as 
follows: 

Authority:  15  U.S.C.  80a-l.  <?(  seq..  80a- 
34(d).  80a-37,  80a-39.  unless  ofhe.'wise 
noted; 

***** 

Section  270.30a-2  is  also  issued  under  15 
U.S.C.  78m.  78o(d).  and  80a-29.  and  sees. 
3(a)  and  302.  Pub.  L.  No.  107-204.  llfi  Stat. 
745. 


23.  By  adding  §  270.30a-2  to  read  as 
follows: 

§  270.30a-2    Cetf  if  ication  of  disclosure  in 
annual  and  semi-annual  reports. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  N-SAR 
(referenced  in  §§  249.330  and  274.101) 
by  a  registered  management  investment 
company  or  unit  investment  trust  must 
include  a  certification  containing  the 
information  set  forth  in  paragraph  (b)  of 
this  section  in  the  form  specified  in  the 
report,  except  that  a  report  of  a  unit 
investment  trust  or  small  business 
investment  company  on  Form  N-SAR 
may  omit  paragraph  (b)(3)  of  this 
section.  Each  principal  executive  officer 
or  officers  and  principal  financial  officer 
or  officers  of  the  investment  company, 
or  persons  performing  similar  functions, 
at  the  time  of  filing  of  the  report  must 
sign  the  certification. 

(b)  The  certification  included  in  each 
report  specified  in  paragraph  (a)  of  this 
section  must  be  in  the  form  specified  in 
the  report  and  consist  of  a  statement  of 
the  certifying  officer  that: 

(1)  He  or  sne  has  reviewed  the  report 
being  filed; 

(2)  Based  on  his  or  her  knowledge,  the 
report  does  not  contain  any  untrue 
statement  of  a  material  fact  or  omit  to 
state  a  material  fact  necessary  to  make 
the  statements  made,  in  light  of  the 
circiunstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
the  report; 

(3)  Based  on  his  or  her  knowledge,  the 
financicd  information  included  in  the 
report,  and  the  financial  statements  on 
which  the  financial  information  is 
based,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations,  changes  in  net  assets,  and 
cash  flows  (if  the  financial  statements 
are  required  to  include  a  statement  of 
cash  flows)  of  the  investment  company 
as  of,  and  for,  the  periods  presented  in 
the  report; 


(4)  He  or  she  and  the  other  certifying 
officers  are  responsible  for  establishing 
and  maintaining  disclosure  control.^  and 
procedures  (as  such  W.rm  is  defined  in 
paragraph  (c)  of  this  section)  for  tho 
investment  company  and  have: 

(i)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  investm(*nt 
company,  including  its  consolidated 
subsidiaries,  is  made  known  to  them  by 
others  within  those  entities,  particularly 
during  the  period  in  which  the  periodic 
reports  are  being  prepared; 

(ii)  Evaluated  the  effectiveness  of  the 
investment  company's  disclosure 
controls  and  procedures  as  of  a  dale 
within  90  days  prior  to  the  filing  date 
of  the  report  (the  "Evaluation  Date"): 
and 

(iii)  Presented  in  the  report  their 
conclusions  about  the  effectiveness  nf 
the  disclosure  controls  and  procedures 
based  on  their  evaluation  as  of  the 
Evaluation  Date; 

(5)  He  or  she  and  the  other  certifying 
officers  have  disclosed,  based  on  their 
most  recent  evaluation,  to  the 
investment  company's  auditors  and  the 
audit  committee  of  the  board  of 
directors  (or  persons  fulfilling  the 
equivalent  function): 

(i)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
investment  company's  ability  to  record, 
process,  summarize,  and  report 
financial  data  and  have  identified  for 
the  investment  company's  auditors  any 
material  weaknesses  in  internal 
controls:  and 

(ii)  Any  fraud,  whether  or  not 
material,  that  involves  management  »r 
other  employees  who  have  a  significant 
role  in  the  investment  company's 
internal  controls;  and 

(6)  He  or  she  and  the  other  certifying 
officers  have  indicated  in  the  report 
whether  or  not  there  were  significant 
changes  in  internal  controls  or  in  other 
factors  that  could  significantly  affect 
internal  controls  subsequent  to  the  date 
of  their  most  recent  evaluation, 
including  any  corrective  actions  with 
regard  to  significant  deficiencies  and 
material  weaknesses. 

(c)  For  purposes  of  this  section,  the 
term  "disclosure  controls  and 
procedures  "  means  controls  and  other 
procedures  of  an  investment  company 
that  are  designed  to  ensure  that 
information  required  to  be  disclosed  by 
the  investment  company  in  the  reports 
that  it  files  or  submits  under  the 
Securities  Exchange  Act  of  1934  is 
recorded,  processed,  summarized,  and 
reported,  within  the  time  periods 
specified  in  the  Commissions  rules  and 
forms.  Disclosure  controls  and 
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procedures  include,  without  limitation, 
controls  and  procedures  designed  to 
ensure  that  information  required  to  be 
disclosed  by  an  investment  company  in 
the  reports  that  it  files  or  submits  under 
the  Securities  Exchange  Act  of  1934  is 
accumulated  and  communicated  to  the 
investment  company's  management, 
including  its  principal  executive  officer 
or  officers  and  principal  financial  officer 
or  officers,  or  persons  performing 
similar  functions,  as  appropriate  to 
allow  timely  decisions  regarding 
required  disclosiuB. 

(d)  A  person  required  to  provide  the 
certification  specified  in  paragraph  (a) 
of  this  section  may  not  have  the 
certification  signed  on  his  or  her  behalf 
pursuant  to  a  power  of  attorney  or  other 
form  of  confirming  authority. 

24.  Section  270.30bl-3  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§270.30b1-3    Transition  reports. 

*  *  *  A  report  filed  pursuant  to  this 
section  must  include  the  certification 
required  by  §  270.30a-2. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

25.  The  authority  citation  for  Part  274 
is  revised  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g.  77h.  77).  77s, 
78c(b),  781,  78m.  78n,  78o(d),  80a-8,  80a-24. 
80a-26,  and  80a-29,  and  sees.  3(a)  and  ,302. 
Pub.  L.  No.  107-204.  116  Stat.  745.  unless 
otherwise  noted. 

26.  By  amending  Form  N-SAR 
(referenced  in  §§  249.330  and  274.101) 
by: 

a.  Revising  the  reference  "132"  in 
item  6  to  read  "133"; 

b.  Adding  item  133; 

c.  Revising  the  reference  "132"  in  the 
fifth  paragraph  of  General  Instruction  A 
to  read  "133"; 

d.  Revising  General  Instructions  D 
and  G,  and  the  Instructions  to  sub-items 
77Q3  and  102P3; 

e.  Adding  an  Instruction  to  item  133; 
and 

f.  Revising  the  reference  "132"  in  the 
Instructions  to  the  Signatiue  Page  to 
read  "133." 

These  additions  and  revisions  read  as 
follows: 

Note:  The  text  of  Form  N-SAR  does  not, 
and  these  amendments  will  not,  appear  in 
the  Code  of  Federal  Regulations. 

Fonn  N-SAR 


133.  Include  the  certifications 
required  by  rule  30a-2  under  the 
Investment  Company  Act  (17  CFR 
270.30a-2). 

***** 

General  Instructions 


D.  Preparation  of  Report 

(1)  No  item  of  the  form  except  items 
77  and  102  shall  be  answered  by 
incorporating  any  information  by 
reference.  No  exhibits  or  supplemental 
information  are  required  or  permitted, 
except  in  response  to  these  items  and 
item  133. 


G.  Submitting  an  Amendment  to  Form 
N-SAR  on  Paper  or  Electronically 

*        *        *        *        *  ■» 

(5)  In  an  exhibit  to  the  amendment, 
each  principal  executive  officer  and 
principal  financial  officer  must  provide 
the  certification  required  by  Item  133, 
instruction  (a)  for  sub-item  77Q3,  and 
instruction  (a)  for  sub-item  102P3.  A 
registrant  that  is  a  unit  investment  trust 
or  a  small  business  investment  company 
may  omit  paragraph  3  of  the 
certification  required  by  instruction 
77Q3(a)(iii). 

***** 

Instructions  to  Specific  Items 

***** 

Sub-Item  77Q3 

Subject  to  Rule  201.24  of  the  General 
Rules  of  Practice  regarding 
incorporation  by  reference,  the  rules 
applicable  to  electronic  submission  of 
filings,  and  General  Instruction  F  of  this 
form,  the  following  exhibits  shall  be 
filed  as  part  of  this  form,  if  not 
previously  filed: 

(a)  If  the  form  is  filed  under  Section 
13(a)  or  15(d)  of  the  1934  Act,  include 
the  following  information: 

(i)  Disclose  the  conclusions  of  the 
registrant's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  about  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  (as  defined  in  rule  30a-2(c) 
under  the  Act  (17  CFR  270.30a-2(c)) 
based  on  their  evaluation  of  these 
controls  and  procedures  as  of  a  date 
within  90  days  of  the  filing  date  of  the 
report  that  includes  the  disclosure 
required  by  this  paragraph. 

(^ii)  Disclose  wnether  or  not  there  were 
significant  changes  in  the  registrant's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  these  controls 
subsequent  to  the  date  of  their 
evaluation,  including  any  corrective 


actions  with  regard  to  significant 
deficiencies  and  material  weaknesses, 
(iii)  Include  the  certification  of  each 
principal  executive  officer  and  principal 
financial  officer  required  by  Rule  30a- 
2  under  the  Act  (17  CFR  270.30a-2). 
Provide  a  separate  certification  for  each 
principal  executive  officer  and  principal 
financial  officer,  or  person  performing 
similar  functions,  in  the  exact  form  set 
forth  below: 

Certifications 

1.  [identify  the  certifying  individual], 
certify  that: 

1. 1  have  reviewed  this  report  on  Form 
N-SAR  of  [identihr  registrant]; 

2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  information  included  in  this 
report,  and  the  financial  statements  on 
which  the  financial  information  is 
based,  fairly  present  in  all  material 
respects  the  financial  condition,  results 
of  operations,  changes  in  net  assets,  and 
cash  flows  (if  the  financial  statements 
are  required  to  include  a  statement  of 
cash  flows)  of  the  registrant  as  of,  and 
for,  the  periods  presented  in  this  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
rule  30a-2(c)  under  the  Investment 
Company  Act)  for  the  registrant  and 
have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 
those  entities,  particularly  diuing  the 
period  in  which  this  report  is  being 
prepared; 

~(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procediues  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  report  (the 
"Evaluation  Date");  and 

(c)  Presented  in  this  report  our 
conclusions  about  the  effectiveness  of 
the  disclosure  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  the  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 


(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize,  and  report  financial  data 
and  have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fraud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
report  whether  or  not  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  internal  controls 


subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date:  


[Signature] 
[Title] 

(b)  Furnish  any  other  information 
required  to  be  included  as  an  exhibit 
pursuant  to  such  rules  and  regulations 
as  the  Commission  may  prescribe. 


Sub-Item  102P3 

See  instructions  for  sub-item  77Q3. 
The  registrant  may  omit  paragraph  3  of 


the  certification  required  by  instruction 
(a)(iii). 


Item  133 

Include  the  exhibit  required  by 
instruction  (a)  for  sub-item  77Q3.  The 
registrant  may  omit  paragraph  3  of  the 
certification  required  by  instruction 
(a)(iii). 

By  the  Commission. 

Dated:  August  28.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[PR  Doc.  02-22572  Filed  9-4-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Parts  249, 270  and  274 

[Release  Nos.  34-46441;  iC-25723;  File  No. 
S7-33-02]  I 

RIN  3235-AI63 

Certification  of  Management 
Investment  Company  Shareholder 
Reports  and  Designation  of  Certified 
Shareholder  Reports  as  Exchange  Act 
Periodic  Reporting  Forms 

AGENCY:  Securities  and  Exchange 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  The  Securities  and  Exchange 
Commission  is  proposing  rule 
amendments  that  would  require 
registered  management  investment 
companies  to  file  certified  shareholder 
reports  with  the  Commission,  and 
would  designate  these  certified  reports 
as  reports  that  are  required  under 
Sections  13(a)  and  15(d)  of  the 
Securities  Exchange  Act  of  1934.  This 
proposal  would  require  each  registered 
management  investment  company's 
principal  executive  and  financial 
officers  to  certify  the  information 
contained  in  these  reports  in  the  manner 
required  by  Section  302  of  the  Sarbanes- 
Oxley  Act  of  2002.  In  addition,  we  are 
proposing  an  amendment  to  Form  N- 
SAR,  the  semi-annual  reporting  form  for 
registered  investment  companies,  that 
would  uniformly  apply  to  all  registered 
investment  companies  the  requirement 
to  include  in  Form  N-SAR  the 
certification  required  by  Section  302  of 
the  Sarbanes-Oxley  Act  of  2002.  Finally, 
we  are  proposing  a  new  rule  to  require 
every  registered  investment  company  to 
maintain  disclosure  controls  and 
procedures  designed  to  ensure  that  the 
information  required  in  its  disclosure 
documents  is  recorded,  processed, 
summarized,  and  reported  on  a  timely 
basis. 

DATES:  Comments  must  be  received  on 
or  before  October  16.  2002. 
ADDRESSES:  To  help  us  process  and 
review  your  comments  more  efficiently, 
comments  should  be  sent  by  one 
method  only. 

Comments  should  be  submitted  in 
triplicate  to  Jonathan  G.  Katz,  Secretary, 
Seciuities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington.  DC 
20549-0609.  Comments  also  may  be 
submitted  electronically  at  the  following 
electronic  mail  address:  rule- 
comments@sec.gov.  All  comment  letters 
should  refer  to  File  No.  S7-33-02;  this 
file  number  should  be  included  in  the 
subject  line  if  electronic  mail  is  used. 


Comment  letters  will  be  available  for 
public  inspection  tuid  copying  in  the 
Commission's  Public  Reference  Room, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549.  Electronically  submitted 
comment  letters  will  be  posted  on  the 
Commission's  Internet  Web  site  (http:// 
www.sec.gov).  1 

FOR  FURTHER  INFORMATION  CONTACT:  John 
M.  Faust,  Law  Clerk,  Tara  L.  Royal, 
Attorney,  or  Paul  G.  Cellupica,  Assistant 
Director,  Office  of  Disclosure 
Regulation,  Division  of  Investment 
Management,  (202)  942-0721,  at  the 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0506. 

SUPPLEMENTARY  INFORMATION:  The 
Securities  and  Exchange'Commission 
("Commission")  is  proposing  for 
comment  new  rules  30a-3  and  30d-l 
under  the  Investment  Company  Act  of 
1940  (15  U.S.C.  80a-l  et  seq.] 
("Investment  Company  Act"),  and 
amendments  to  rules  8b-15  [17  CFR 
270.8b-15l,  30a-l  [17  CFR  270.30a-l], 
30a-2  [17  CFR  270.30a-2l,  30bl-l  [17 
CFR  270.30bl-ll,  and  30b2-l  [17  CFR 
270.30b2-l]  under  the  Investment 
Company  Act.  The  Commission  also  is 
proposing  for  comment  amendments  to 
Form  N-SAR  [17  CFR  249.330;  17  CFR 
274.101]  under  the  Secvuities  Exchange 
Act  of  1934  [15  U.S.C.  78a  et  seq.] 
("Exchange  Act")  and  the  Investment 
Company  Act,  and  new  Form  N-CSR 
[17  CFR  249.331;  17  CFR  274.128]  under 
the  Exchange  Act  and  the  Investment 
Company  Act. 

I.  Introduction  and  Background 

On  July  30,  2002,  the  Sarbanes-Oxley 
Act  of  2002  ("Sarbanes-Oxley  Act")  was 
enacted.  2  Section  302  of  the  Sarbanes- 
Oxley  Act.  entitled  "Corporate 
Responsibility  for  Financial  Reports," 
requires  the  Commission  to  adopt  final 
rules  that  must  be  effective  by  August 
29,  2002,  30  days  after  the  date  of 
enactment,  under  which  the  principal 
executive  officer  or  officers  and  the 
principal  financial  officer  or  officers,  or 
persons  performing  similar  functions,  of 
an  issuer  each  must  certify  the 
information  contained  in  the  issuer's 
quarterly  smd  annual  reports  fijed  or 
submitted  under  Section  13(a)  or  15(d) 
of  the  Exchange  Act.^  Form  N-SAR  is 


'  We  do  not  edit  personal  identifying  information, 
such  as  names  or  electronic  mail  addresses,  from 
electronic  submissions.  You  should  submit  only 
information  that  you  wish  to  make  available 
publicly. 

-  Pub.  L.  107-204,  116  Stat.  745  (2002). 

'  Section  13(a)  of  the  Exchange  Act  requires  every 
issuer  of  a  security  registered  pursuant  to  Section 
12  of  the  Exchange  Act  to  file  with  the  Commission 
such  annual  reports  and  such  quarterly  reports  as 
the  Commission  may  prescribe.  15  U.S.C  78m(a). 


currently  the  form  designated  for 
registered  investment  companies  to 
comply  with  their  reporting 
requirements  under  Sections  13(a)  and 
15(d)  of  the  Exchange  Act,  as  well  as 
periodic  reporting  requirements  under 
Sections  30(a)  and  30(b)(1)  of  the 
Investment  Company  Act."* 

In  a  companion  release  to  this 
proposing  release,  the  Commission  is 
implementing  the  certification 
requirement  of  Section  3D2  of  the 
Sarbanes-Oxley  Act  with  respect  to 
registered  investment  companies  by 
adopting  new  rule  30a-2  under  the 
Investment  Company  Act  and  the 
Sarbanes-Oxley  Act.s  Rule  30a-2 
requires  a  registered  investment 
company  that  files  periodic  reports 
imder  Section  13(a)  or  15(d)  of  the 
Exchange  Act,  i.e..  Form  N-SAR,  to 
include  the  certification  specified  by 
Section  302  in  those  periodic  reports.^ 

n.  Discussion  of  Proposed  Amendments 

Certified  Shareholder  Reports 

Although  Form  N-SAR  is  currently 
the  form  designated  for  registered 
investment  companies  to  comply  with 
their  reporting  requirements  imder 
Sections  13(a)  and  15(d)  of  the  Exchange 
Act,  we  believe  that  certification  of 
Form  N-SAR  alone  is  not  sufficient  to 
fully  implement  the  intent  of  the 
certification  requirement  of  Section  302 
of  the  Sarbanes-Oxley  Act  for  registered 
management  investment  companies. 
This  certification  requirement  was 
intended  to  improve  the  quality  of  the 


Section  15(d)  of  the  Exchange  Act  requires  each 
issuer  that  has  filed  a  registration  statement  that  has 
become  effective  pursuant  to  the  Securities  Act  of 
1933  ("Securities  Act")  to  file  such  supplementary 
and  periodic  information,  documents,  and  reports 
as  may  be  required  pursuant  to  Section  13  of  the 
Exchange  Act  in  respect  of  a  security  registered 
pursuant  to  Section  12. 15  U.S.C.  78o(d).  The  duty 
of  an  issuer  to  file  under  Section  15(d)  is 
automatically  suspended  for  any  fiscal  year,  other 
than  a  fiscal  year  in  which  its  registration  statement 
becomes  effective  or  is  required  to  be  updated 
pursuant  to  Section  10(a)(3)  of  the  Securities  Act 
[15  U.S.C.  77j(a)(3)|,  if  an  issuer's  securities  are  held 
of  record  bv  less  than  300  persons.  15  U.S.C.  78o(d): 
17CFR246.12h-3(c). 

■*  General  Instruction  A  to  Form  N-SAR;  Rule 
30a-l  under  the  Investment  Company  Act  [17  CFR 
270.30a-l|.  See  Investment  Company  Act  Release 
No.  14299  ()an.  4.  1985)  |50  FR  1442]  (release 
adopting  Form  N-SAR).  Face-amount  certificate 
companies,  however,  do  not  file  reports  on  Form  N- 
SAR.  but  rather  file  periodic  reports  on  Forms  10- 
K  and  10-Q.  See  Investment  Company  Act  Release 
No.  14080  (Aug.  6,  1984)  [49  FR  32370,  32372] 
(face-amount  certificate  companies  are  required  to 
file  reports  on  other  forms  prescribed  under  the 
Exchange  Act  rather  than  Form  N-SAR). 

5  See  Exchange  Act  Release  No.  34-46427  (Aug. 
2B,  2002). 

"  In  the  companion  release,  we  have  also  adopted 
amendments  to  Form  N-SAR.  to  require  the 
specified  certification  to  be  filed  as  an  exhibit  to 
Form  N-SAR.  Item  133  and  instructions  to  items 
77Q3. 102P3,  and  133  of  Form  N-SAR. 


57300  Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002  /  Proposed  Rules 57299 


disclosure  that  a  company  provides 
about  its  financial  condition  In  its 
periodic  reports  to  investors.'  For 
registered  management  Investment 
companies,  the  required  reports  to 
shareholders,  rather  than  Form  N-SAR, 
are  the  primary  vehicle  for  providing 
financial  statements  to  investors.^  We 
believe  that  the  information  in  these 
reports  to  shareholders  should  be 
certified. 

Therefore,  we  are  proposing  to  amend 
rule  30b2-l  imder  the  Investment 
Company  Act,^  which  cmrently  requires 
registered  Investment  companies  to  file 
copies  of  reports  transmitted  to 
shareholders  with  the  Commission 
within  10  days  of  their  transmission  to 
shareholders.  Our  proposed  amendment 
would  require  a  registered  management 
investment  company  to  file  a  report 
with  the  Conunission  on  new  Form  N- 
CSR  ("certified  shareholder  report") 
containing  (1)  a  copy  of  any  required 
shareholder  report,  (11)  additional 
information  regarding  disclosure 
controls  and  procedures,  and  (ill)  the 
certification  required  by  the  Sarbanes- 
Oxley  Act.i"  New  Form  N-CSR  would 
require  certified  shareholder  reports  to 
contain  the  exact  form  of  the 
certification  prescribed  by  Section  302. 
The  form  of  this  certification  would 
parallel  the  form  of  the  certification  we 


'  See,  e.g.,  S.  Rep.  No.  107-205,  at  2  (2002)  ("The 
bill  also  requires  steps  to  enhance  the  direct 
responsibility  of  senior  corporate  management  for 
financial  reporting  and  for  the  quality  of  financial 
disclosures  made  by  public  companies.");  148 
Cong.  Rec.  S7355  duly  25,  2002)  (statement  of  Sen. 
Enzi)  ("With  respect  to  section  302,  the  conference 
recognizes  that  results  presented  in  financial 
statements  often  necessarily  require  accompanying 
disclosures  in  order  to  apprise  investors  of  the 
company's  true  financial  condition  and  results  of 
operations.  The  supplemental  information 
contained  in  these  additional  disclosures  increases 
transparency  for  investors.  Accordingly,  the 
relevant  officers  must  certify  that  the  financial 
statements  together  with  the  disclosures  contained 
in  the  periodic  report,  taken  as  a  whole,  are 
appropriate  and  birly  represent,  in  all  material 
respects,  the  operations  and  financial  condition  of 
the  issuer.");  148  Cong.  Rec.  S6760  (July  15.  2002) 
(statement  of  Sen.  AkiJia)  ("The  legislation  also 
requires  additional  corporate  governance 
procedures  to  make  Chief  Executive  Officers  and 
Chief  Financial  Officers  more  directly  responsible 
for  the  quality  of  financial  reporting  made  to 
investors."). 

"  Rule  30e-l  under  the  Investment  Company  Act 
[17CFR270.30e-l). 

917CFR270.30h2-l. 

"•Proposed  rule  30b2-l(a)  under  the  Investment 
Company  Act;  proposed  Form  N-CSR.  In  addition, 
we  are  proposing  to  amend  new  rule  30a-2  to 
require  both  Forms  N-CSR  and  N-SAR  to  include 
the  certification  required  by  Section  302  of  the 
Sarbanes-Oxley  Act.  No  certified  shareholder  report 
on  Form  N-CSR  would  be  required  with  respect  to 
a  report  to  shareholders  that  is  not  required  under 
rule  30e-l  under  the  Investment  Company  Act  [17 
CFR  270.30e-ll,  e.g.,  voluntary  quarterly  reports. 
These  reports  to  shareholders  would  continue  to  be 
filed  with  the  Commission  as  they  are  presently. 
Proposed  rule  30b2-l(b). 


have  prescribed  for  other  Exchange  Act 
forms,  such  as  Form  N-SAR  and  Forms 
10-K  and  10-Q.  In  addition  to  the 
signature  required  on  the  certification, 
the  report  would  be  required  to  be 
signed  by  the  registrant,  and  on  behalf 
of  the  registrant  by  its  principal 
executive  officer  or  officers  and  its 
principal  financial  officer  or  officers.^ ^ 

We  are  also  proposing  a  new  rule 
30d-l  under  the  Investment  Company 
Act  to  designate  both  reports  on  Form 
N-SAR  filed  by  management  investment 
companies  and  imit  investment  trusts, 
and  the  certified  shareholder  reports  on 
Form  N-CSR  that  management 
investment  companies  would  be 
required  to  file  imder  rule  30b2-l(a),  as 
periodic  reports  filed  with  the 
Commission  under  Section  13(a)  or 
1 5(d)  of  the  Exchange  Act. '  ^  The 
proposed  amendments  would,  if 
adopted,  require  a  certification  of  each 
principal  executive  officer  and  financial 
officer  of  a  management  investment 
company  to  be  Included  in  both  its 
certified  shareholder  reports,  and  in  its 
reports  on  Form  N-SAR.  The  proposed 
amendments  would  also  apply  the 
certification  requirement  to 
amendments  of  certified  shareholder 
reports  on  Form  N-CSR.' ^ 

We  request  comment  on  our  proposal 
to  require  certified  shareholder  reports 
to  be  filed  on  Form  N-CSR  and  to 
designate  these  reports  as  reports  that 


' '  See  proposed  General  Instruction  E  to  Form  N- 
CSR. 

'2  We  are  also  proposing  a  technical  conforming 
amendment  that  would  delete  the  language  in 
current  rule  30a-l  [17  CFR  270.30a-lj  stating  that 
a  registered  management  investment  company 
required  to  file  an  annual  report  pursuant  to  Section 
13(a)  or  15(d)  of  the  Exchange  Act  and  Section  30(a) 
of  the  Investment  Company  Act  shall  be  deemed  to 
have  satisfied  its  requirement  to  file  an  annual 
report  by  the  filing  of  semi-annual  reports  on  Form 
N-SAR.  The  proposed  amendments  would  rename 
rule  30a-l  in  order  to  specify  that  it  relates  to 
annual  reports  by  registered  unit  investment  trusts, 
and  would  rename  rule  30bl-l|17  CFR  270.30bl- 
1|  in  order  to  specify  that  it  relates  to  semi-annual 
reports  of  registered  management  investment 
companies. 

Form  N-SAR  would  continue  to  be  the  only  form 
required  to  satisfy  the  reporting  requirements  of 
Sections  13(a)  and  15(d)  of  the  Exchange  Act  with 
respect  to  registered  unit  investment  trusts  and 
registered  small  business  investment  companies 
("SBICs").  Unit  investment  trusts,  which  are 
urunanaged,  fixed  portfolios  of  securities  that  have 
no  corporate  management  structure,  generally  are 
not  required  to  transmit  reports  to  shareholders 
containing  their  financial  statements.  Similarly, 
registered  SBICs,  which  are  management 
investment  companies,  are  not  required  under  rule 
30e-l(a)  (17  CFR  270.30e-l(a)|  to  transmit  reports 
to  shareholders  containing  their  financial 
statements,  because  Form  N-5  (17  CFR  239.24;  17 
CFR  274.5],  the  registration  form  for  SBICs.  does  not 
prescribe  requirements  for  reports  to  shareholders 
by  SBICs. 

'^  Proposed  rule  8b-l5  under  the  Investment 
Company  Act. 


are  required  under  Sections  13(a)  and 
15(d)  of  the  Exchange  Act. 

•  Should  we  require  both  the  filing  of 
certified  shareholder  reports  on  Form 
N-CSR  and  the  certification  of  Form  N- 
SAR?  Should  Form  N-SAR  be 
designated  as  exclusively  an  Investment 
Company  Act  filing  and  the  certification 
requirement  removed  fi-om  Form  N- 
SAR?  If  we  remove  the  certification 
requirement  from  Form  N-SAR.  unit 
investment  trusts  and  small  business 
investment  companies  will  have  no 
certification  requirement.  Is  this  result 
appropriate  or  should  these  types  of 
investment  companies  continue  to 
certify  Form  N-SAR?  Should  Form  N- 
SAR  continue  to  be  an  Exchange  Act 
reporting  form  for  unit  investment  trusts 
and  small  business  investment 
companies,  even  if  we  determine  that  it 
should  be  an  Investment  Company  Act- 
only  form  for  other  management 
investment  companies? 

•  Instead  of  our  proposal,  should  we 
require  the  certification  required  by 
Section  302  of  the  Sarbanes-Oxley  Act 
to  be  included  in  Form  N-SAR,  but 
require  additional  information,  such  as 
the  report  to  shareholders,  or  a  portion 
of  this  report  such  as  the  financial 
statements,  to  be  filed  as  an  exhibit  to 
the  report  on  Form  N-SAR? 

Scope  of  Certification  Requirement 

In  addition  to  financial  statements, 
aimual  reports  to  shareholders  of  open- 
end  management  investment 
companies,  or  mutual  funds,  typically 
contain  Management's  Discussion  of 
Fund  Performance  ("MDFP"),  although 
they  are  not  required  to  do  so.'*  MDFP 
includes  narrative  disclosure  of  the 
factors  that  materially  affected  a  fund's 
performance  during  the  reporting 
period,  a  line  graph  comparing  the 
fund's  performance  to  that  of  an 
appropriate  broad-based  market  Index, 
and  a  table  of  average  aimual  total 
returns  for  the  fund.'^  In  addition,  the 
annual  report  to  shareholders  of  a 
management  investment  company  must 
contain  other  information,  including 
certain  basic  information  about  the 
investment  company's  directors.'*  Our 


'*  Item  5  of  Form  N-1.^.  Management's 
Discussion  of  Fund  Performance  must  be  included 
in  a  fund's  prospectus  unless  the  fund  is  a  money 
market  fund  or  the  information  in  the  MDFP  is 
included  in  the  fund's  annual  report  to 
shareholders  under  rule  30e-l  [17  CFR  270.30e-l  |. 
A  fund  that  includes  MDFP  in  its  annual  report 
must  disclose  in  its  prospectus  that  its  annual 
report  contains  additional  performance  information 
that  will  be  made  available  upon  request  and 
without  charge.  Item  1(b)(1)  of  Form  N-1A. 

"Item  5of  FormN-lA. 

'■Item  22(b)(5)  of  Form  N-IA;  Instruction  4.e  to 
Item  23  of  Form  N-2:  Instruction  4(v)  to  Item  27(a) 
of  Form  N-3. 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002  /  Proposed  Rules  57301 


57300  Federal  Register /Vol.  67.  No.  174 /Monday,  September  9,  2002 /Proposed  Rules 


proposed  amendments  would  require 
this  information  and  any  other 
information  contained  in  shareholder 
reports,  whether  required  or  included 
voluntarily,  to  be  cCTtified.  This 
requirement  is  intended  to  fully 
implement  the  intent  of  Section  302,  by 
enhancing  the  quality  of  all  the 
information  provided  to  investors  in  an 
investment  company's  reports  to 
shareholders. 

We  request  comment  on  the  scope  of 
the  certification  requirement. 

•  Should  the  certification 
requirement  apply  to  part  or  all  of  the 
information  contained  within  a 
shareholder  report,  including  any 
information  included  on  a  voluntary 
basis  and  not  required  by  statute  or 
rule?  For  example,  should  Form  N-CSR 
be  required  to  contain  only  a  portion  of 
the  shareholder  report,  such  as  the 
financial  statements,  with  the  remainder 
of  the  shareholder  report  filed  with  the 
Commission  exclusively  under  the 
Investment  Company  Act? 

Uniform  Application  of  Certification 
Requirements 

Our  proposed  amendments  would 
also  amend  the  instructions  to  Form  N- 
SAR  to  uniformly  apply  to  all  registered 
investment  companies  the  requirement 
to  include  the  certification  required  by 
Section  302  of  the  Sarbanes-Oxley  Act, 
regardless  of  whether  they  are  subject  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act.^"  Likewise,  the  requirement  to  file 
certified  shareholder  reports  would 
apply  regardless  of  whether  an 
investment  company  is  subject  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act.'«  By  contrast,  registered  investment 
companies  that  do  not  file  reports  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act  are  not  required,  by  the  instructions 
to  Form  N-SAR  that  we  have  adopted 
in  our  companion  release,  to  comply 
with  the  certification  requirement  of 
Section  302  of  the  Sarbanes-Oxley 
Act. '9  This  results  from  the  fact  that  the 
rules  we  have  adopted  implement 
Section  302,  which  only  directs  the 


"Proposed  Instruction  to  sub-ilem  77Q3  of  Form 
N-SAR.  See  supra  note  3  (describing  scope  of 
coverage  of  Sections  13(a)  and  15(d)  of  the 
Exchange  Act). 

'■Proposed  rule  30b2-l(a). 

'®This  exception  applies  principally  to 
investment  companies  that  do  not  file  reports  under 
Section  13(a)  of  the  Exchange  Act  because  they  are 
not  registered  on  a  national  securities  exchange 
pursuant  to  Section  12  of  the  Exchange  Act,  and 
that  do  not  file  reports  under  Section  15(d)  of  the 
Exchange  Act  because  they  issue  securities  that  are 
held  of  record  by  less  than  300  persons,  do  not  have 
a  registration  statement  that  has  become  effective  in 
the  current  fiscal  year,  and  are  not  required  to 
update  their  registration  statement  in  the  current 
year  pursuant  to  Section  10(a)(3)  of  the  Securities 
Act.  See  supra  note  3. 


Commission  to  adopt  rules  that  will 
apply  to  companies  filing  periodic 
reports  under  Section  13(a)  or  15(d)  of 
the  Exchange  Act.  We  believe,  however, 
that  it  is  important  for  the  certification 
requirement,  like  our  other  reporting 
rules,  to  apply  consistently  to  all 
registered  investment  companies, 
regardless  of  whether  they  fall  within 
the  periodic  reporting  requirements  of 
the  Exchange  Act.  ^o 

We  request  comment  on  our  proposal 
to  amend  the  instructions  to  Form  N~ 
SAR  to  require  all  registered  investment 
companies  to  include  the  certification 
required  by  Section  302  of  the  Sarbanes- 
Oxley  Act,  regardless  of  whether  they 
are  subject  to  Section  13(a)  or  15(d)  of 
the  Exchange  Act.  We  also  request 
comment  on  our  proposal  to  require 
management  investment  companies  to 
file  certified  shareholder  reports  on 
Form  N-CSR  regardless  of  whether  they 
are  subject  to  Section  13(a)  or  15(d)  of 
the  Exchange  Act. 

•  Should  the  certification 
requirement  apply  uniformly  to  all 
registered  investment  companies,  or 
should  it  apply  only  to  registered 
investment  companies  subject  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act? 

Disclosure  Controls  and  Procedures 

We  are  also  proposing  new  rule  30a- 
3,  which  would  require  all  registered 
investment  companies  to  maintain,  and 
regularly  evaluate  the  effectiveness  of, 
controls  and  procedures  designed  to 
ensure  that  the  information  required  in 
filings  under  the  Securities  Act  of  1933 
("Securities  Act"),  Exchange  Act,  and 
Investment  Company  Act,  including 
prospectuses  and  prospectus 
amendments,  reports  to  shareholders, 
and  Form  N-SAR,  is  recorded, 
processed,  summarized,  and  reported  on 
a  timely  basis.  We  are  also  proposing  a 
conforming  amendment  to  rule  30a- 
2(c),  to  clarify  that  the  definition  of 
disclosure  controls  and  procedures 
applies  to  all  registration  statements, 
reports,  and  other  filings  under  these 
Acts. 

Investment  companies  filing  reports 
under  Section  13(a)  or  15(d)  of  the 
Exchange  Act  will  be  required  to 
maintain  disclosiu'e  controls  and 
procedures  under  new  Exchange  Act 
rules  13a-15  and  15d-15  with  respect  to 


-'"  Cf.  General  Instruction  A  to  Form  N-SAR 
(Form  N-SAR  is  to  be  used  for  semi-annual  and 
annual  reports  by  all  registered  investment 
companies  that  have  filed  a  registration  statement 
that  has  become  effective  pursuant  to  the  Securities 
Act.  with  the  exception  of  face  amount  certificate 
companies). 


Exchange  Act  reports. 21  Proposed  rule 
30a-3  would  apply  this  requirement 
uniformly  to  all  registered  investment 
companies  and  would  extend  it  to 
filings  under  the  Seciu-ities  Act  and  the 
Investment  Company  Act.  We  believe 
that  it  is  important  that  investment 
companies  maintain  effective  disclosure 
controls  and  procedures  with  respect  to 
the  information  required  in  filings 
under  the  Securities  Act  and  the 
Investment  Company  Act  as  well  as 
with  respect  to  Exchange  Act  filings. 
Further,  we  believe  that  all  registered 
investment  companies  should  maintain 
effective  disclosure  controls  and 
procedures,  regardless  of  whether  they 
fall  within  the  periodic  reporting 
requirements  of  the  Exchange  Act. 
Proposed  rule  30a-3  would  require  an 
investment  company,  under  the 
supervision  and  with  the  participation 
of  the  principal  executive  and  financial 
officers,  to  conduct  an  evaluation  of  its 
disclosure  controls  and  procedures 
within  the  90-day  period  prior  to  the 
filing  date  of  each  report  requiring 
certification  under  Investment  Company 
Act  rule  30a-2.  We  expect  that  this 
evaluation  would  be  carried  out  in  a 
manner  that  would  form  the  basis  for 
the  certification  required  by  Section  302 
of  the  Sarbanes-Oxley  Act  regarding 
disclosure  controls  and  procedures 
required  by  Investment  Company  Act 
rule  30a-2(b)(4). 

We  request  comment  on  our  proposal 
to  require  all  registered  investment 
companies  to  maintain  disclosure 
controls  and  procedures  with  respect  to 
all  filings  under  the  Securities  Act, 
Exchange  Act,  and  Investment  Company 
Act. 

•  Should  the  disclosure  controls  and 
procedures  requirements  extend  to 
filings  made  under  all  three  Acts,  and  to 
all  registered  investment  companies? 

Compliance  Date 

If  we  adopt  the  proposed 
amendments,  we  intend  to  require 
compliance  with  the  proposed 
amendments,  including  the  requirement 
to  file  certified  shareholder  reports  on 
Form  N-CSR  and  the  requirements  with 
respect  to  disclosure  controls  and 
procedures,  30  days  after  their 
publication  iti  the  Federal  Register. 

We  request  comment  on  the 
anticipated  compliance  date. 

•  Is  30  days  an  appropriate  transition 
period  for  compliance,  or  should  this  be 
shorter  or  longer?  Should  any  of  the 
proposed  amendments  have  different 
compliance  dates? 


"  See  Exchange  Act  Release  No.  34-46427  (Aug. 
28.  2002). 
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m.  General  Request  for  Comment 

In  addition  to  requesting  comment  on 
our  proposal  to  require  the  filing  of 
certified  shareholder  reports  and  to 
designate  these  reports  as  reports  filed 
with  the  Commission  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act  and  oxu  other  proposals,  we  request 
comment  generally  on  whether  any 
further  changes  to  our  rules  and  forms 
are  necessary  or  appropriate  to 
implement  the  objectives  of  our 
proposed  amendments,  and  on  other 
matters  that  might  have  an  effect  on  the 
proposals  contained  in  this  release. 

IV.  Paperwork  Reduction  Act 

The  new  rules  and  rule  and  form 
amendments  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA").22  We  are 
submitting  the  proposal  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
review  in  accordance  with  the  PRA.^^ 
The  titles  for  the  collection  of 
information  are  "Form  N-CSR  imder  the 
Investment  Company  Act  of  1940  and 
Securities  Exchange  Act  of  1934, 
Certified  Shareholder  Report,"  and 
"Form  N-SAR  imder  the  Investment 
Company  Act  of  1940  and  Securities 
Exchange  Act  of  1934,  Semi- Annual 
Report  for  Registered  Investment 
Companies." 

Form  N-SAR  (OMB  Control  No. 
3235-0330)  under  the  Exchange  Act  and 
the  Investment  Company  Act  [17  CFR 
249.330;  17  CFR  274.101]  is  used  by 
registered  investment  companies  to  file 
periodic  reports  with  the  Commission. 
The  Commission  is  proposing  a  new 
collection  of  information  on  proposed 
Form  N-CSR  under  the  Exchange  Act 
and  the  Investment  Company  Act,  to  be 
used  by  registered  management 
investment  companies  filing  certified 
shareholder  reports. 

A.  Summary  of  Proposed  Rules 

Proposed  Form  N-CSR,  if  adopted, 
would  contain:  (i)  A  copy  of  any  report 
that  is  required  to  be  transmitted  to 
shareholders,  (ii)  additional  information 
regarding  disclosiu«  controls  and 
procedures,  and  (iii)  the  certification 
required  by  Section  302  of  the  Sarbanes- 
Oxley  Act.  The  proposed  amendment  to 
rule  30b2-l,  if  adopted,  would  require 
a  registered  management  investment 
company  to  file  certified  shareholder 
reports  with  the  Commission  on 
proposed  Form  N-CSR.  Proposed  rule 
30d-l,  if  adopted,  would  designate  both 
reports  on  Form  N-SAR  and  certified 
shareholder  reports  on  Form  N-CSR  as 


periodic  reports  under  Section  13(a)  or 
15(d)  of  the  Exchange  Act.z"  The 
proposed  amendments  to  rule  30a-2.  if 
adopted,  would  require  each  certified 
shareholder  report  on  Form  N-CSR  filed 
with  the  Commission  under  rule  30b2- 
1(a)  to  include  the  certification  required 
by  Section  302,  by  each  principal 
executive  and  financial  officer  of  a 
management  investment  company.  ^^ 
The  proposed  amendments  to  rule  8b- 
15,  if  adopted,  would  also  apply  the 
certification  requirement  to 
amendments  of  certified  shareholder 
reports  on  Form  N-CSR.  ^^  Proposed 
rule  30a-3,  if  adopted,  would  require  all 
registered  management  investment 
companies  to  maintain,  and  regularly 
evaluate  the  effectiveness  of,  disclosure 
controls  and  procedures  designed  to 
ensure  that  the  information  required  in 
filings  under  the  Sectu-ities  Act, 
Exchange  Act,  and  Investment  Company 
Act  is  recorded,  processed,  summarized, 
and  reported  on  a  timely  basis.  All  of 
these  proposed  rules  and  rule 
amendments,  if  adopted,  would  become 
part  of  the  collection  of  information  of 
new  Form  N-CSR  and  Form  N-SAR, 
because  these  forms  would  contain  the 
requirement  that  each  registered 
investment  company  filing  reports  on 
these  forms  would  have  to  certify  the 
contents  of  these  reports. 

Compliance  with  the  proposed  rules 
and  rule  and  form  amendments  is 
mandatory  and  the  information 
provided  will  not  be  kept  confidential. 
Under  our  niles  for  retention  of  manual 
signatures,  registered  investment 
companies  would  have  to  maintain  the 
certifications  for  five  years. ^^  The 
Commission  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  ciurently  valid 
control  number. 


"44U.S.C.  3501  efseq. 

"44  U.S.C.  3507(d)  and  5  CFR  1320.11. 


''*  We  are  also  proposing  technical  conforming 
amendments  that  would  rename  rule  30a-l  in  order 
to  specify  that  it  relates  to  annual  reports  by  unit 
investment  trusts,  and  would  rename  rule  3061-1 
(17  CFR  270.30bl-ll  in  order  to  specify  that  it 
relates  to  semi-annual  reports  of  registered 
management  investment  companies.  These 
technical  amendments  do  not  constitute  a 
collection  of  information  because  we  are  not 
altering  the  legal  requirements  of  these  rules. 

2^  Proposed  rule  30b2-l(a)  under  the  Investment 
Company  Act  would  not  require  the  filing  of  a 
certified  shareholder  repori  with  respect  to  a  report 
to  shareholders  not  required  under  rule  30e-1 
under  the  Investment  Company  Act  |17  CFR 
270.30e-l],  e.g.,  voluntary  quarterly  reports. 

2^  This  would  not  be  a  collection  of  information 
because  the  requirement  to  file  certified  shareholder 
reports  on  Form  N-CSR  is  a  requirement  under  rule 
30b2-l  and  not  under  rule  8b-15. 

"  See  Rule  302(b)  of  Reguladon  S-T  |17  CFR 
232.302(b)|. 


B.  Reporting  and  Cost  Burden  Estimates 

The  compliance  burden  estimates  for 
the  proposed  collection  of  information 
are  based  on  several  assumptions.  The 
compliance  burden  for  Form  N-SAR 
and  Form  N-CSR  would  be  the 
reporting  burden  associated  with 
requiring  the  principal  executive  and 
financial  officer  to  review  and  analyze 
each  periodic  report  to  be  filed  by  an 
investment  company  in  order  to  make 
the  required  certification.  We  estimate 
that  the  new  certification  requirement 
would  result  in  an  increase  of  five 
burden  hoiu-s  per  respondent  per  filing 
in  connection  with  the  certification  of 
annual  and  semi-annual  reports  on 
Form  N-SAR  and  Form  N-CSR.  We 
request  comment  on  this  estimate. 

We  estimate  that  the  proposed  rules 
and  rule  and  form  amendments  would 
affect  3,750  respondents. ^^^  Based  on  a 
burden  hour  estimate  of  five  hours  for 
each  respondent  per  filing  we  estimate 
that,  in  the  aggregate,  all  respondents 
will  incur  37,500  burden  hours  ^^  to 
comply  with  the  proposed  rules  and 
rule  and  form  amendments. 

The  total  burden  hoiu-s  of  complying 
with  Form  N-CSR  is  estimated  to  be 
37,000  burden  hours. ^°  Each  registered 
management  investment  company 
would  be  required  to  file  annual  and 
semi-aimual  reports  on  Form  N-CSR. 
The  contents  of  this  report  will  consist 
of  (i)  a  copy  of  any  required  shareholder 
report,  (ii)  additional  information 
regarding  disclosure  controls  and 
procedures,  and  (iii)  the  certification 
required  by  Section  302  of  the  Sarbanes- 
Oxley  Act.  We  estimate  that 
respondents  will  incur  a  burden  of  five 
hours  in  connection  with  the  review, 
certification,  and  filing  of  each  report  on 
Form  N-CSR. 

The  total  burden  hours  for  Form  N- 
SAR,  revised  to  include  the  burden 
hours  expected  from  the  proposed  rules 
and  rule  and  form  amendments,  is 
estimated  to  be  154,950  burden  hours, 
an  increase  of  500  hours  from  the 
current  aimual  burden  of  154,450 
hours.  3' 


2"  3,700  registered  management  investment 
companies  filing  certified  shareholder  reports  on 
Form  N-CSR  +  50  additional  registered 
management  investment  companies  certifying  Form 
N-SAR  =  3.750  respondents. 

'"  3.750  respondents  x  2  certifications  per  year  x 
5  hours  per  certification  =  37.500  total  hours. 

'"3.700  registered  management  investment 
companies  filing  certified  shareholder  reports  on 
Form  N-CSR  x  2  certifications  per  year  x  5  hours 
per  certification  =  37,000  burden  hours. 

^'  This  increase  reflects  an  increase  of  10  hours 
(5  hours  X  2  N-SAR  filings  per  year)  for  the  50 
registered  management  investment  companies  that 
are  not  required  to  file  the  certification  on  Form  N- 
SAR  currently. 
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Proposed  amendments  to  rule  30b2-l, 
if  adopted,  would  require  a  registered 
management  investment  company  to  file 
certified  shareholder  reports  on  Form 
N-CSR  with  the  Commission.  This 
would  not  constitute  an  additional 
collection  of  information  because  the 
burden  required  by  these  amendments 
is  part  of  the  collection  of  information 
on  new  Form  N-CSR. 

Proposed  rule  30d-l,  if  adopted, 
would  require  both  reports  on  Form  N- 
SAR  with  regard  to  management 
investment  companies  and  unit 
investment  trusts,  and  certified 
shareholder  reports  with  regard  to 
management  investment  companies  to 
be  deemed  to  be  filed  with  the 
Commission  under  Section  13(a)  or 
15(d)  of  the  Exchange  Act.  Proposed 
rule  30d-l  would  not  impose  an 
additional  collection  of  information  on 
respondents  because  the  burden 
required  by  this  proposed  rule  is  part  of 
the  information  on  Form  N-SAR  and 
Form  N-CSR. 

The  proposed  amendments  to  rule 
30a-2,  if  adopted,  would  require  each 
report  filed  with  the  Commission  under 
rule  30b2-l(a)  to  include  the 
certification  required  by  Section  302  of 
the  Sarbanes-Oxley  Act.  Furthermore, 
the  proposed  amendments  to  rule  30a- 
2  and  amendments  to  Form  N-SAR 
woidd  uniformly  apply  the  requirement 
to  include  the  certification  required  by 
Section  302  of  the  Sarbanes-Oxley  Act 
on  Form  N-SAR  to  all  registered 
investment  companies,  regardless  of 
whether  they  are  subject  to  Section  13(a) 
or  15(d)  of  the  Exchange  Act.  We 
estimate  that  there  are  approximately  50 
registered  investment  companies  that  do 
not  currently  file  reports  imder  Section 
13(a)  or  15(d)  of  the  Exchange  Act.  The 
amendments  to  rule  30a-2  would  not  be 
an  additional  collection  of  information 
because  the  burden  required  by  these 
amendments  is  part  of  the  current 
information  collection  of  Form  N-SAR. 

Proposed  mle  30a-3  would  apply 
uniformly  to  all  investment  companies 
the  requirement  to  maintain  sufficient 
procedures  to  record,  process, 
summarize,  and  report  the  information 
required  in  its  filings  imder  the 
Securities  Act,  Exchange  Act,  and 
Investment  Company  Act.  This  would 
not  be  an  additional  collection  of 
information  because  this  requirement  to 
maintain  and  evaluate  disclosure 
controls  and  procedures  would  become 
part  of  the  collection  of  information 
required  by  Form  N-SAR  and  Form  N- 
CSR,  because  each  principal  executive 
and  financial  officer  of  a  registered 
investment  company  would  have  to 
state  in  a  required  certification  in  Form 
N-SAR  and  Form  N-CSR  that  he  or  she 


is  responsible  for  maintaining 
disclosure  controls  and  procedures,  and 
has  evaluated  these  controls  and 
procedures. 

C.  Request  for  Comment 

We  request  comment  in  order  to:  (a) 
Evaluate  whether  the  proposed 
information  collections  and 
amendments  to  our  existing  information 
collections  are  necessary  for  the  proper 
performance  of  the  functions  of  the 
Commission,  including  whether  the 
information  will  have  practical  utility; 
(b)  evaluate  the  accuracy  of  oiu-  estimate 
of  the  burden  of  the  proposed  rules  and 
rule  and  form  amendments  for 
registered  investment  companies;  (c) 
determine  whether  there  are  ways  to 
enhance  the  quality,  utility  and  clarity 
of  the  information  to  be  collected;  and 
(d)  evaluate  whether  there  are  ways  to 
minimize  the  burden  of  the  proposals 
on  those  who  respond,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology.  32 

Any  member  of  the  public  may  direct 
to  us  any  comments  concerning  the 
accuracy  of  these  burden  estimates  and 
any  suggestions  for  reducing  the 
burdens.  Persons  who  desire  to  submit 
comments  on  the  proposed  collection  of 
information  requirements  should  direct 
their  comments  to  the  OMB,  Attention: 
Desk  Officer  for  the  Securities  and 
Exchange  Commission,  Office  of 
Information  and  Regulatory  Affairs, 
Washington,  DC  20503,  and  send  a  copy 
of  the  comments  to  Jonathan  G.  Katz, 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street  NW, 
Washington.  DC  20549-0609,  with 
reference  to  File  No.  S7-33-02. 
Requests  for  materials  submitted  to  the 
OMB  by  us  with  regard  to  this  collection 
of  information  should  be  in  writing, 
refer  to  File  No.  S7-33-02  and  be 
submitted  to  the  Securities  and 
Exchange  Commission,  Records 
Management,  Office  of  Filings  and 
Information  Services,  450  Fifth  Street 
NW,  Washington,  DC  20549.  Because 
the  OMB  is  required  to  make  a  decision 
concerning  the  collections  of 
information  between  30  and  60  days 
after  publication,,  your  comments  are 
best  assured  of  having  their  full  effect  if 
the  OMB  receives  them  within  30  days 
of  publication. 

V.  Cost-Benefit  Analysis 

The  Commission  is  sensitive  to  the 
costs  and  benefits  imposed  by  its  rules. 
Our  proposed  rules  and  rule  and  form 
amendments  would  require  a  registered 


"  Comments  are  requested  piirsuant  to  44  U.S.C. 
3506(c)(2)(B). 


management  investment  company  to  file 
certified  shareholder  reports  with  the 
Commission  on  Form  N-CSR  containing 
(i)  a  copy  of  any  required  report  to 
shareholders,  (ii)  additional  information 
regarding  disclosure  controls  and 
procedures,  and  (iii)  the  certification 
required  by  Section  302  of  the  Sarbanes- 
Ojdey  Act.  These  proposals  also  would 
designate  both  reports  on  Form  N-SAR, 
filed  by  management  investment 
companies  and  unit  investment  trusts, 
and  certified  shareholder  reports  on 
Form  N-CSR,  filed  by  management 
investment  companies,  as  periodic 
reports  filed  with  the  Commission 
imder  the  Exchange  Act.  Therefore, 
these  proposals,  if  adopted,  would 
require  the  certification  of  each 
management  investment  company's 
principal  executive  and  financial  officer 
to  be  included  in  both  its  reports  on 
Form  N-SAR  and  its  certified 
shareholder  reports  on  Form  N-CSR. 
We  also  propose  amending  the 
instructions  to  Form  N-SAR,  the  semi- 
annual reporting  form  for  registered 
investment  companies,  to  uniformly 
apply  to  all  registered  investment 
companies  the  certification  requirement 
of  Section  302  of  the  Sarbanes-Oxley 
Act,  regardless  of  whether  they  are 
subject  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act.  Finally,  the  proposed 
rules  would  require  all  registered 
investment  companies  to  maintain,  and 
regularly  evaluate  the  effectiveness  of, 
disclosure  controls  and  procedures 
designed  to, ensure  that  the  information 
required  in  its  filings  with  the 
Commission  is  recorded,  processed, 
summarized,  and  reported  on  a  timely 
basis. 

A.  Benefits 

In  proposing  these  rules  and  rule  and 
form  amendments,  we  intend  to  more 
fully  implement  the  intent  of  Section 
302  of  the  Sarbanes-Oxley  Act,  by 
improving  the  quality  of  the  disclosure 
that  an  investment  company  provides 
about  its  financial  condition  in  its 
periodic  reports  to  investors.  Section 
302  of  the  Sarbanes-Oxley  Act  requires 
the  principal  executive  and  financial 
officers  of  an  issuer  to  certify  the 
information  contained  in  the  issuer's 
quarterly  or  annual  reports  filed  under 
Section  13(a)  or  15(d)  of  the  Exchange 
Act.  Requiring  a  registered  investment 
company's  principal  executive  and 
finemcial  officers  to  file  certified 
shareholder  reports  on  Form  N-CSR 
would  require  these  officers  to  certify, 
in  part,  that  the  financial  statements 
contained  in  the  periodic  report  fairly 
present  in  all  material  respects  the 
financial  condition,  results  of 
operations,  changes  in  net  assets,  and 
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cash  flows  (if  the  financial  statements 
are  required  to  include  a  statement  of 
cash  flows)  of  the  registered  investment 
company. 

In  addition,  the  proposed  rules  should 
help  to  ensure  that  registered 
investment  companies  maintain 
sufficient  disclosure  controls  and 
procedures  to  provide  reasonable 
assurance  that  they  can  record,  process, 
summarize,  and  report  on  a  timely  basis 
information  that  is  required  in  reports  to 
shareholders  and  other  required 
disclosure  documents.^^  To  the  extent 
that  registered  investment  companies  do 
not  maintain  adequate  procedures,  the 
proposed  rules  should  lead  to  the 
development,  or  enhancement  and 
modernization,  of  these  procedures. 
Further,  the  certification  requirement  in 
our  proposed  rules  would  require  an 
investment  company  luider  the 
supervision  of  its  management  to 
conduct  an  evaluation  of  these 
disclosure  controls  and  procedures 
within  the  90-day  period  prior  to  the 
filing  date  of  each  report  requiring 
certification.  This  would  help  to  ensure 
that  registered  investment  companies 
devote  adequate  resources  and  attention 
to  the  maintenance  of  their  reporting 
systems.  Additionally,  the  required 
evaluation  would  help  to  ensure  the 
continuous,  orderly,  and  timely  flow  of 
information  within  the  registered 
investment  company  and,  ultimately,  to 
investors. 

By  emphasizing  the  importance  of  the  . 
role  of  senior  officers  in  the  reporting 
process,  the  proposed  rules  and  rule  and 
form  amendments  would  help  to 
enhance  investor  confidence  in  the 
quality  of  the  disclosure  in  registered 
investment  companies'  reports  to 
shareholders.  This,  in  turn,  would  help 
to  encoiuage  investor  confidence  in 
these  investment  companies.  These 
benefits  are  difficult  to  quantify,  but 
may  be  significant.  We  request  comment 
on  the  nature  and  magnitude  of  these 
benefits. 

B.  Costs 

While  the  proposed  rules  and  rule 
and  form  amendments  may  lead  to  some 
additional  costs  for  registered 
investment  companies,  we  believe  that 
these  costs  should  be  minimal.  These 
proposals  will  require  each  registered 
management  investment  company's 
principal  executive  and  financial  officer 
to  certify  the  information  contained  in 
both  its  certified  shareholder  reports  on 
Form  N-CSR  and  in  its  reports  on  Form 
N-SAR,  if  not  already  required  to  do  so. 
In  order  to  provide  the  required 
certification,  each  principal  executive 


and  financial  officer  will  need  to  review 
these  reports.  We  believe  that  these 
officers  already  review  these  reports,  so 
there  should  be  no  additional  burden 
imposed  on  these  companies.  To  the 
extent  that  these  officers  would  need  to 
spend  additional  time  critically 
reviewing  the  overall  context  of  the 
disclosure  provided  in  these  reports,  the 
company  would  incur  costs.  For 
purposes  of  the  Paperwork  Reduction 
Act,3*  we  estimate  that  it  would  take 
approximately  37,500  hours  to  comply 
with  the  proposed  rules  and  rule  and 
form  amendments  to  the  extent  that 
management  investment  companies  are 
not  already  reouired  to  do  so.-^^ 

The  required  certification  of  certified 
shareholder  reports  on  Form  N-CSR  and 
Form  N-SAR  (to  the  extent  not  already 
required)  by  the  principal  executive  and 
financial  officers  of  investment 
companies  would  create  a  new  legal 
obligation  for  these  individuals.  We 
believe  that  the  potential,  incremental 
cost  of  litigation  arising  from  signing  a 
certification  is  justified  by  the  benefit  to 
investors  of  knowing  that  the  principal 
executive  and  financial  officers  have 
reviewed  and  analyzed  the  reports. 

We  believe  that  most  registered 
investment  companies  already  maintain 
some  form  of  disclosure  controls  and 
procedures  for  identifying  and 
processing  the  information  needed  to 
satisfy  their  disclosure  obligations  to 
their  shareholders.  The  proposed 
amendments  do  not  dic^te  that 
registered  investment  companies  follow 
any  particular  procedure.  Alternatively, 
we  could  have  required  specific  controls 
and  procedures  for  all  investment 
companies.  By  proposing  to  allow 
investment  companies  to  determine 
what  procedures  are  necessary  to  meet 
the  obligations  of  the  proposed  rules, 
the  Commission  will  be  mitigating  the 
costs  associated  with  compliance.  Some 
registered  investment  companies  may 
need  to  institute  appropriate  procedures 
while  others  may  need  to  enhance 
existing  informal  or  ad  hoc  procedures. 
These  incremental  costs  are  difficult  to 
quantify.  We  do  not  have  data  to 
quantify  the  cost  of  implementing,  or 
upgrading  and  strengthening  existing, 
internal  reporting  procedures,  and  we 
seek  comments  and  supporting  data  on 
these  costs. 

The  requirement  in  the  certification 
that  disclosure  controls  and  procedures 
be  evaluated  within  90  days  of  the  filing 


'3  See  proposed  rule  30a-3. 


^*  See  Section  IV  above. 

"  We  calculated  this  result  as  follows:  (3.700 
registered  management  investment  companies  Piling 
certified  shareholder  reports  on  Form  N-CSR  +  50 
additional  registered  investment  companies 
certifying  Form  N-SAR)  x  2  filings  per  year  =  7.500 
filings  of  reports  x  five  hours  =  37,500  hours. 


of  a  report  may  result  in  costs  for 
registered  management  investment 
companies.  Many  registered  investment 
companies  may  already  regularly 
monitor  and  evaluate  their  procedures. 
However,  the  size  and  scope  of  these 
internal  systems  are  likely  to  var\' 
among  registered  investment 
companies,  and  it  is  difficult  to  provide 
an  accurate  cost  estimate.  We  request 
comment  on  the  costs  of  these 
evaluation  requirements. 

We  note  that  in  a  companion  release 
to  this  proposing  release,  the 
Commission  is  implementing  the 
certification  requirement  of  Section  302 
of  the  Sarbanes-Oxley  Act  with  respect 
to  registered  investment  companies  that 
file  periodic  reports  under  Section  13(a] 
or  15(d)  of  the  Exchange  Act,  i.e..  Form 
N-SAR.  Therefore,  the  additional  cost 
involved  in  establishing  and  evaluating 
disclosure  controls  and  procedures  in 
order  to  certify  the  contents  of  certified 
shareholder  reports  on  Form  N-CSR  in 
addition  to  the  contents  of  reports  on 
Form  N-SAR  may  be  limited. 

C.  Request  for  Comments 

We  request  comment  on  all  aspects  of 
this  cost-benefit  analysis,  including 
identification  of  any  additional  costs  or 
benefits  of,  or  suggested  alternatives  to, 
the  proposed  rules  and  rule  and  form 
amendments.  In  particular,  we  request 
comments  on  the  costs  and  benefits  to 
registered  management  investment 
companies  and  their  shareholders  of 
filing  certified  shareholder  reports  on 
Form  N-CSR.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  to 
the  extent  possible. 

VI.  Consideration  of  Burden  on 
Competition;  Promotion  of  Efficiency, 
Competition,  and  Capital  Formation 

Secdon  23(a)(2)  of  the  Exchange  Act 
requires  us,  when  adopting  rules  under 
the  Exchange  Act,  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  Section  23(a)(2)  also 
prohibits  us  from  adopting  any  rule  that 
would  impose  a  burden  on  competition 
not  necessary  or  appropriate  in 
furtherance  of  the  purposes  of  the 
Exchange  Act."*  In  addition,  Section 
2(c)  of  &e  Investment  Company  Act.*" 
section  2(b)  of  the  Securities  Act  •"  and 
Section  3(f)  of  the  Exchange  Act  *" 
require  the  Conunission,  when  engaging 
in  rulemaking  that  requires  it  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 


■"M5  U.S.C.  78w(a)(2). 
1- 15  U.S.C.  77b(b). 
'"15U.S.C.  80a-2(c). 
"15  U.S.C.  78c(f) 
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interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation. 

The  proposed  rules  and  rule  and  form 
amendments  are  intended  to  more  fully 
implement  the  intent  of  Section  302  of 
the  Sarbanes-Oxley  Act  that  we  adopt 
rules  requiring  the  officers  of 
investment  companies  to  certify  the 
accuracy  of  their  periodic  reports  filed 
pursuant  to  Section  13(a)  or  15(d)  of  the 
Exchange  Act.  We  believe  that  the* 
proposals  may  benefit  investors  by 
providing  them  with  greater  confidence 
in  the  accuracy  and  completeness  of  the 
disclosure  contained  in  the  annual  and 
semi-annual  reports  that  they  receive 
from  management  investment 
companies,  including  the  financial 
statements.  However,  the  magnitude  of 
the  effect  of  the  proposals  on  efficiency, 
competition,  and  capital  formation  is 
difficult  to  quantify,  particularly  given 
that  most  investment  companies  will  be 
required  to  comply  with  some 
certification  requirements  in  other 
newly  adopted  rules. 

We  request  comment  on  whether  the 
proposed  rules  and  rule  and  form 
amendments,  if  adopted,  would 
promote  efficiency,  competition,  and 
capital  formation.  Commenters  are 
requested  to  provide  empirical  data  and 
other  factual  support  for  their  views  if 
possible. 

Vn.  Initial  Regulatory  Flexibility 
Analysis 

This  Initial  Regulatory  Flexibility 
Analysis  ("Analysis")  has  been 
prepared  in  accordance  with  5  U.S.C. 
603,  and  relates  to  the  Commission's 
proposed  rules  and  rule  and  form 
amendments  under  the  Exchange  Act 
and  the  Investment  Company  Act  that 
would  require  registered  management 
investment  companies  to  file  certified 
shareholder  reports  on  Form  N-CSR 
with  the  Commission,  and  would 
designate  these  certified  reports  as 
reports  that  are  required  under  Sections 
13(a)  and  15(d)  of  the  Exchange  Act. 
These  proposed  rules  and  rule  and  form 
amendments  would  require  each 
registered  management  investment 
company's  principal  executive  and 
financial  officers  to  certify  the 
information  contained  in  these  reports 
in  the  manner  required  by  Section  302 
of  the  Sarbanes-Oxley  Act.  In  addition, 
these  proposals  would  imiformly  apply 
to  all  registered  investment  companies 
the  requirement  to  include  in  Form  N- 
SAR  the  certification  required  by 
Section  302  of  the  Sarbanes-Oxley  Act. 
Finally,  the  proposals  would  require 
every  registered  investment  company  to 
maintain  disclosure  controls  and 


procedures  designed  to  ensure  that  the 
information  required  in  its  disclosure 
documents  is  recorded,  processed, 
summarized,  and  reported  on  a  timely 
basis. 

A.  Reasons  for,  and  Objectives  of. 
Proposed  Amendments 

The  purpose  of  the  proposed  rules 
and  rule  and  form  amendments  is  to 
more  fully  implement  the  intent  of 
Section  302  of  the  Sarbanes-Oxley  Act 
that  we  adopt  rules  requiring  the 
officers  of  investment  companies  to 
certify  the  accuracy  of  their  periodic 
reports  filed  pursuant  to  Section  13(a)  or 
15(d)  of  the  Exchange  Act.  The 
proposals  would  require  registered 
management  investment  companies  to 
file  with  the  Commission  certified 
shareholder  reports  on  Form  N-CSR, 
and  would  designate  these  reports,  in 
addition  to  reports  on  Form  N-SAR,  as 
filings  which  satisfy  the  reporting 
requirements  of  Sections  13(a)  and  15(d) 
of  the  Exchange  Act  for  management 
investment  companies.  We  believe  that 
by  requiring  the  certification  required 
by  Section  302  of  the  Sarbanes-Oxley 
Act  to  be  included  in  a  management 
investment  company's  certified 
shareholder  report  on  Form  N-CSR, 
which  contains  financial  statements,  in 
addition  to  Form  N-SAR,  we  are  more 
fully  implementing  the  intent  of  Section 
302,  which  is  to  improve  the  quality  of 
the  disclosure  that  companies  provide 
about  their  financial  condition  in  their 
shareholder  reports. 

B.  Legal  Basis 

The  proposed  rules  and  rule  and  form 
amendments  contained  in  this  release 
are  being  proposed  pursuant  to  Sections 
5,  6,  7,  17,  and  19(a)  of  the  Securities 
Act,  Sections  10(b),  13, 15(d),  and  23(a) 
of  the  Exchange  Act,  Sections  8,  24(a), 
30.  and  38  of  the  Investment  Company 
Act,  and  Sections  3(a)  and  302  of  the 
Sarbanes-Oxley  Act. 

C.  Small  Entities  Subject  to  the  Rule 

The  proposed  rules  and  rule  and  form 
amendments  would  affect  registered 
investment  companies  that  are  small 
entities.  For  purposes  of  the  Regulatory 
Flexibility  Act,  an  investment  company 
is  a  small  entity  if  it,  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies, 
has  net  assets  of  $50  million  or  less  as 
of  the  end  of  its  most  recent  fiscal 
year.''"  We  estimate  that  there  are 
approximately  205  investment 
companies  together  with  other 
investment  companies  in  the  same 
group  of  related  investment  companies 


that  have  net  assets  of  $50  million  or 
less  as  of  the  end  of  its  most  recent  fiscal 
year.*' 

D.  Reporting.  Recordkeeping,  and  Other 
Compliance  Requirements 

The  proposed  rules  and  rule  and  form 
amendments  would  require 
management  investment  companies  to 
include  a  certification  in  their  certified 
shareholder  reports  on  Form  N-CSR,  in 
addition  to  reports  on  Form  N-SAR. 
The  form  of  the  certification  would 
parallel  the  form  of  the  certification  we 
have  prescribed  for  Form  N-SAR.  The 
certification  would  require  the 
management  investment  company's 
principal  executive  and  financial 
officers  to  state,  in  part,  that,  based  on 
their  knowledge,  the  information  in  the 
certified  shareholder  report  does  not 
contain  any  untrue  statement  of  a 
material  fact  or  omit  to  state  a  material 
fact  necessary  to  make  the  statements 
made  not  misleading  with  respect  to  the 
period  covered  by  the  report,  and  that 
the  financial  statements,  and  other 
financial  information  included  in  the 
report,  fairly  present  the  financial 
condition,  results  of  operations,  changes 
in  net  assets,  and  cash  flows  (if  the 
financial  statements  are  required  to 
include  a  statement  of  cash  flows)  of  the 
registrant.  The  certification  also  would 
require  the  signing  officers  to  certify 
that  they  have  established  and 
maintained  disclosure  controls  and 
procediUBS  to  ensure  that  material 
information  relating  to  the  registrant  is 
made  known  to  senior  management,  and 
also  to  certify  that  they  have  evaluated 
these  proceditfes  within  90  days  of  the 
filing  date  of  the  report.  The  proposals 
may  increase  the  costs  associated  with 
compliance  with  investment  companies' 
reporting  obligations.  However,  this  cost 
increase  is  expected  to  be  limited, 
because  most  management  investment 
companies  are  ciurently  required  to 
provide  a  similar  certification  with 
respect  to  their  reports  on  Form  N-SAR 

E.  Duplicative,  Overlapping,  or 
Conflicting  Federal  Rules 

There  are  no  rules  that  duplicate, 
overlap,  or  conflict  with  the  proposed 
rules  and  rule  and  form  amendments. 


^"  17  CFR  270.0-10. 


■"  This  estimate  is  based  on  figures  compiled  by 
the  Commission  staff  regarding  investment 
companies  registered  on  Form  N-IA.  Form  N-2, 
and  Form  N-3.  In  determining  whether  an 
insurance  company  separate  account  is  a  small 
entity  for  purposes  of  the  Regulator>-  Flexibility  Act, 
the  assets  of  insurance  company  separate  accounts 
are  aggregated  with  the  assets  of  their  sponsoring 
insurance  companies.  Investment  Company  Act 
rule  0-10(b)  |17  CFR  270.0-10(b)|.  Currently,  no 
insurance  company  separate  account  qualifies  as  a 
small  entitv. 
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F.  Significant  Alternatives 

The  Regulatory  Flexibility  Act  directs 
us  to  consider  significant  alternatives 
that  would  accomplish  our  stated 
objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
issuers.  In  connection  with  the 
proposed  rules  and  rule  and  form 
amendments,  the  Commission 
considered  the  following  alternatives:  (i) 
The  establishment  of  differing 
compliance  or  reporting  requirements 
that  take  into  account  the  resources 
available  to  small  entities;  (ii)  the 
clarification,  consolidation,  or 
simplification  of  compliance  and 
reporting  requirements  under  the 
proposed  amendments  for  small 
entities;  and  (iii)  an  exemption  from 
coverage  of  the  proposed  amendments, 
or  any  part  thereof,  for  small  entities. 
The  proposals  are  intended  to  more 
fully  implement  the  intent  of  Section 
302  of  the  Sarbanes-Oxley  Act,  and 
should  help  ensure  that  information 
about  an  investment  company's 
business  and  financial  condition, 
specifically  its  financial  statements,  is 
adequately  reviewed  by  an  investment 
company's  senior  executives,  thereby 
enhancing  investor  confidence  in  the 
quality  of  its  disclosure. 

The  Commission  believes  at  the 
present  time  that  special  compliance  or 
reporting  requirements  for  small 
entities,  or  an  exemption  from  coverage 
for  small  entities,  would  not  be 
appropriate  or  consistent  with  investor 
protection.  The  proposed  designation  of 
certified  shareholder  reports  on  Form' 
N-CSR,  in  addition  to  reports  on  Form 
N-SAR,  as  reporting  forms  that  must 
contain  the  certification  required  by 
Section  302  of  the  Sarbanes-Oxley  Act 
would  improve  investor  confidence  in 
the  quality  of  an  investment  company's 
disclosure  to  investors  in  its  shareholder 
reports,  particularly  the  financial 
statements  contained  in  these  reports. 
We  believe  it  is  important  that  the 
benefits  resulting  from  the  certification 
of  shareholder  reports  that  would  be 
required  by  the  proposed  rules  be 
provided  to  investors  in  all  management 
investment  companies,  not  just 
investors  in  management  investment 
companies  that  are  not  considered  small 
entities.  The  Commission  also  notes  that 
Section  302  of  the  Sarbanes-Oxley  Act 
does  not  distinguish  between  small 
entities  and  other  investment 
companies. 

G.  Solicitation  of  Comments 

The  Commission  encourages  the 
submission  of  written  comments  with 
respect  to  any  aspect  of  this  Analysis. 
Comment  is  specifically  requested  on 


the  number  of  small  entities  that  would 
be  affected  by  the  proposed  rules  and 
rule  and  form  amendments  and  the 
likely  impact  of  the  proposals  on  small 
entities.  Commenters  are  asked  to 
describe  the  nature  of  any  impact  and 
provide  empirical  data  supporting  the 
extent  of  the  impact.  These  comments 
will  be  considered  in  the  preparation  of 
the  Final  Regulatory  Flexibility  Analysis 
if  the  proposed  rules  and  rule  and  form 
amendments  are  adopted,  and  will  be 
placed  in  the  same  public  file  as 
comments  on  the  proposed  amendments 
themselves.  To  help  us  process  and 
review  your  comments  more  efficientiy, 
comments  should  be  sent  by  one 
method  only.  Comments  should  be 
submitted  in  triplicate  to  Jonathan  G. 
Katz,  Secretary,  Seciuities  and  Exhange 
Commission,  450  Fifth  Sti-eet,  NW., 
Washington,  DC  20549-0609. 
Electronically  submitted  comment 
letters  also  will  be  posted  on  the 
Commission's  Internet  Web  site  [http:// 
www.sec.gov).^^ 

Vm.  Consideration  of  Impact  on  the 
Economy 

For  purposes  of  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  ("SBREFA,  ")*3  we  must  advise  the 
0MB  as  to  whether  the  proposed  rules 
and  rule  and  form  eunendments 
constitute  a  "major"  rule.  Under 
SBREFA,  a  rule  is  considered  "major" 
where,  if  adopted,  it  results  or  is  likely 
to  result  in: 

•  An  annual  effect  on  the  economy  of 
$100  million  or  more  (either  in  the  form 
of  an  increase  or  a  decrease); 

•  A  major  increase  in  costs  or  prices 
for  consumers  or  individual  industries; 
or 

•  Significant  adverse  effects  on 
competition,  investment,  or  innovation. 

Where  a  rule  is  "major,"  its 
effectiveness  will  generally  be  delayed 
for  60  days  pending  Congressional 
review.  We  request  comment  on  the 
potential  impact  of  the  proposed  rules 
and  rule  and  form  amendments  on  the 
economy  on  an  annual  basis. 
Commenters  are  requested  to  provide 
empirical  data  and  other  factual  support 
for  their  views  to  the  extent  possible. 

K.  Statutory  Authority 

The  rules  and  rule  and  form 
amendments  contained  in  this  release 
are  being  proposed  pursuant  to  Sections 


"  We  do  not  edit  personal.  identif>'ing 
information,  such  as  names  or  e-mail  addresses, 
from  electronic  submissions.  Submit  only 
information  that  you  wish  to  make  publicly 
available. 

"Pub.  L.  104-121.  Title  II,  110  Stat.  857  (1996) 
(codified  in  various  sections  of  5  U.S.C,  15  U.S.C, 
and  as  a  note  to  5  U,S,C.  601), 


5,  6,  7, 17,  and  19(a)  of  the  Securities 
Act  (15  U.S.C.  77e,  77f,  77g,  77q,  and 
77s(a)],  Sections  10(b),  13,  15(d),  and 
23(a)  of  the  Exchange  Act  (15  U.S.C. 
78j(b),  78m,  78o(d).  and  78w(a)l, 
Sections  8,  24(a),  30.  and  38  of  the 
Investment  Company  Act  (15  U.S.C, 
80a-8,  80a-24{a),  80a-29,  and  80a-37l, 
and  Sections  3(a)  and  302  of  the 
Sarbanes-Oxley  Act  of  2002  (Pub,  L. 
107-204,  116  Stat.  745). 

List  of  Subfects 

17  CFR  Part  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

1 7  CFR  Parts  270  and  274 

Investment  companies.  Reporting  and 
recordkeeping  requirements.  Securities. 

Text  of  Proposed  Amendments 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II,  of  the  Code  of 
Federal  Regulations  is  proposed  to  be 
amended  as  follows: 

PART  24»-FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  249 
is  amended  by  adding  the  following 
citations  in  numerical  order  to  read  as 
follows: 

Authority:  15  U.S.C,  78a,  et  seq..  unless 
othei^vise  noted, 

*  •  *  *  * 

Section  249.330  is  also  issued  under  sees. 
3(a)  and  302.  Pub,  L,  107-204,  116  Stat.  745. 

Section  249,331  is  also  issued  under  sees, 
3(a)  and  302,  Pub,  L,  107-204,  116  Stat.  745. 

2.  Section  249.331  is  added  to  read  as 
follows: 

§249.331    Form  N-CSR,  certified 
shareholder  report. 

This  form  shall  be  used  by  registered 
management  investment  companies  to 
file  reports  pursuant  to  §  270.30b2-l(a) 
of  this  chapter  not  later  than  10  days 
after  the  transmission  to  stockholders  of 
any  report  that  is  required  to  be 
transmitted  to  stockholders  under 
§  270.30e-l  of  this  chapter. 

PART  270— RULES  AND 
REGULATIONS,  INVESTMENT 
COMPANY  ACT  OF  1 940 

3.  The  authority  citation  for  Fart  270 
is  amended  by  revising  the  general 
authority  citation  and  by  adding  the 
following  citations  in  numerical  order  to 
read  as  follows: 

Authority:  15  U.S.C.  80a-l  et  seq..  80a- 
34(d),  80a-37,  and  80a-39,  unless  otherwise 
noted; 
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Section  270.30a-l  is  also  issued  under  15 
U.S.C.  78m.  78o(d).  80a-8,  and  80a-29.  and 
sees.  .3(a)  aYid  .302.  Pub.  L.  107-204.  116  .Stat. 
745. 
***** 

Section  270.30a-3  is  also  issued  under  15 
U.S.C.  78m,  78o(d),  80a-8,  and  80a-29.  and 
sees.  3(a)  and  ,302.  Pub.  L.  107-204.  116  Slat. 
745. 

Section  270.30bl-l  is  also  is.sued  under  15 
U.S.C.  78m.  78o(d),  80a-8.  and  80a-29,  and 
sees.  3(a)  and  302.  Pub.  L.  107-204.  116  Stal. 
745. 

Section  270.30b2-l  is  al.so  issued  under  15 
U.S.C.  7Bm.  78o(d).  80a-8,  and  80a-29.  and 
.sees.  3(a)  and  302.  Pub.  L.  107-204,  116  Stal. 
745. 

Section  270.30d-l  is  also  issued  under  15 
U.S.C.  78m.  78o(d).  80a-8,  and  80a-29.  and 
sees.  3(a)  and  302.  Pub.  L.  107-204.  116  Stal. 
745. 


4.  Section  270.8b-15  is  amended  by 
adding  a  sentence  at  the  end  of  the 
section  to  read  as  follows: 

§270.8b-15    Amendments. 

*   *   *  An  amendment  to  any  report 
required  to  include  the  certification  as 
specified  in  §  270.30a-2  must  provide  a 
new  certification  by  each  principal 
executive  officer  and  principal  financial 
officer  of  the  registrant. 

5.  Section  270.30a-l  is  revised  to  read 
as  follows: 

§  270.30a-1     Annual  reports  for  unit 
investment  trusts. 

Every  registered  unit  investment  trust 
shall  file  an  annual  report  on  Form  N- 
SAR  with  respect  to  each  calendar  year 
not  more  than  sixty  calendar  days  after 
the  close  of  each  year.  A  registered  unit 
investment  trust  that  has  filed  a 
registration  statement  with  the 
Commission  registering  its  securities  for 
the  first  time  under  the  Securities  Act  of 
1933  is  relieved  of  this  reporting 
obligation  with  respect  to  any  reporting 
period  or  portion  thereof  prior  to  the 
date  on  which  that  registration 
statement  becomes  effective  or  is 
withdrawn. 

6.  Section  270.30a-2  (added 
elsewhere  in  this  issue  of  the  Federal 
Register)  is  amended  by: 

a.  Revising  the  section  heading  as  set 
forth  below;  and 

b.  Revising  paragraphs  (a)  and  (c)  to 
read  as  follows: 

§270.30a-2    Certificatton  of  disclosure. 

(a)  Each  report,  including  transition 
reports,  filed  on  Form  N-SAR 
(§§  249.330  and  274.101  of  this  chapter) 
by  a  registered  management  investment 
company  or  unit  investment  trust,  and 
each  report  filed  on  Form  N-CSR 
(§§249.331  and  274.128  of  this  chapter) 
by  a  registered  management  investment 
company,  must  include  a  certification 


containing  the  information  set  forth  in 
paragraph  (b)  of  this  section  in  the  form 
specified  in  the  report,  except  that  a 
report  of  a  unit  investment  trust  or  small 
business  investment  company  on  Form 
N-SAR  may  omit  paragraph  {b)(3)  of 
this  section.  Each  principal  executive 
officer  or  officers  and  principal  financial 
officer  or  officers  of  the  investment 
company,  or  persons  performing  similar 
functions,  at  the  time  of  filing  of  the 
report  must  sign  the  certification. 
***** 

(c)  For  purposes  of  this  section  and 
§  270.30a-3,  the  term  "disclosure 
controls  and  procedures"  means 
controls  and  other  procedures  of  an 
investment  company  that  are  designed 
to  ensure  that  information  required  to  be 
disclosed  by  the  investment  company  in 
the  reports,  registration  forms,  and  other 
filings  that  it  files  or  submits  under  the 
Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  and  the  Act  is 
recorded,  processed,  summarized,  and 
reported  within  the  time  periods 
specified  in  the  Commission's  rules  and 
forms.  Disclosure  controls  and 
procedures  include,  without  limitation, 
controls  and  procedures  designed  to 
ensure  that  information  required  to  be 
disclosed  by  an  investment  company  in 
the  reports,  registration  forms,  and  other 
filings  that  it  files  or  submits  under  the 
Securities  Act  of  1933,  the  Securities 
Exchange  Act  of  1934,  and  the  Act  is 
accumulated  and  communicated  to  the 
investment  company's  management, 
including  its  principal  executive  officer 
or  officers  and  principal  financial  officer 
or  officers,  or  persons  performing 
similar  functions,  as  appropriate  to 
allow  timely  decisions  regarding 
required  disclosure. 
***** 

7.  Section  270.30a-3  is  added  to  read 
as  follows: 

§  270.30a-3    Disclosure  controls  and 
procedures  related  to  preparation  of 
required  filings. 

(a)  Every  registered  investment 
company  must  maintain  disclosure 
controls  and  procedures  (as  defined  in 
§270.30a-2(c)). 

(b)  Within  the  90-day  period  prior  to 
the  filing  date  of  each  report  requiring 
certification  under  §  270.30a-2,  an 
evaluation  must  be  carried  out  under 
the  supervisioq,  and  with  the 
participation  of,  the  registered 
investment  company's  management, 
including  the  registered  investment 
company's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  of  the  effectiveness  of  the 
design  and  operation  of  the  registered 


investment  company's  disclosure     • 
controls  and  procedures. 

8.  Section  270.30bl-l  is  revised  to 
read  as  follows: 

§  270.30b1  -1    Semi-annual  report  for 
registered  management  investment 
companies. 

Every  registered  management 
investment  company  shall  file  a  semi- 
annual report  on  Form  N-SAR 
(§§  249.330  and  274.101  of  this  chapter) 
not  more  than  sixty  calendar  days  after 
the  close  of  each  fiscal  year  and  fiscal 
second  quarter.  A  registered 
management  company  that  has  filed  a 
registration  statement  with  the 
Commission  registering  its  securities  for 
the  first  time  under  the  Securities  Act  of 
1933  is  relieved  of  this  reporting 
obligation  with  respect  to  any  reporting 
period  or  portion  thereof  prior  to  the 
date  on  which  that  registration 
statement  becomes  effective  or  is 
withdrawn. 

9.  Section  270.30b2-l  is  revised  to 
read  as  follows: 

§  270.30b2'1     Filing  of  reports  to 
stockholders. 

(a)  Every  registered  management 
investment  company  shall  file  a  report 
on  Form  N-CSR  (§§  249.331  and 
274.128  of  this  chapter)  not  later  than  10 
days  after  the  transmission  to 
stockholders  of  any  report  that  is 
required  to  be  transmitted  to 
stockholders  under  §  270.30e-l. 

(b)  A  registered  investment  company 
shall  file  with  the  Commission  a  copy 
of  every  periodic  or  interim  report  or 
similar  communication  containing 
financial  statements  that  is  transmitted 
by  or  on  behalf  of  such  registered 
investment  company  to  any  class  of 
such  company's  security  holders  and 
that  is  not  required  to  be  filed  with  the 
Commission  imder  paragraph  (a)  of  this 
section.  The  filing  shall  be  made  not 
later  than  10  days  after  the  transmission 
to  security  holders. 

10.  Section  270.30d-l  is  added  to 
read  as  follows: 

§270.30d-1    Designation  of  periodic 
reports  under  the  Securities  Exchange  Act 
of  1934. 

A  registered  management  investment 
company  required  to  file  armual  and 
quarterly  reports  pursuant  to  section 
13(a)  or  15(d)  of  the  Securities  Exchange 
Act  of  1934  (15  U.S.C.  78m(a)  or  78o{d)) 
shall  satisfy  its  requirement  to  file  such 
reports  by  the  filing,  in  accordance  with 
the  rules  and  procedures^  specified 
therefor,  of  semi-aimual  reports  on  Form 
N-SAR  {§§  249.330  and  274.U01  of  this 
chapter)  and  reports  on  Form  N-CSR 
(§§  249.331  and  274.128  of  this  chapter). 
A  unit  investment  trust  required  to  file 
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annual  and  quarterly  reports  pursuant  to 
section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934  shall  satisfy  its 
requirement  to  file  such  reports  by  the 
filing,  in  accordance  with  die  rules  and 
procedures  specified  therefor,  of  annual 
reports  on  Form  N-SAR. 

PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

PART  274— FORMS  PRESCRIBED 
UNDER  THE  INVESTMENT  COMPANY 
ACT  OF  1940 

11.  The  authority  citation  for  Part  274 
is  amended  by  adding  the  following 
citations  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77j,  77s, 
78c(b),  78/,  78m.  78n,  78o(d),  80a-8,  80a-24,, 
80a-26,  and  80a-29,  unless  otherwise  noted. 

Section  274.101  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204, 116  Stat. 
745. 

Section  274,128  is  also  issued  under  sees. 
3(a)  and  302,  Pub.  L.  No.  107-204. 116  Stat. 
745. 

12.  Form  N-SAR  (referenced  in 

§§  249.330  and  274.101)  is  amended  by 
revising  the  introductory  text  of 
instruction  (a)  to  sub- item  77Q3  to  read 
as  follows: 

Note:  The  text  of  Form  N-SAR  does  not, 
and  this  amendment  will  not,  appear  in  the 
Code  of  Federal  Regulations. 

Form  N-SAR 


Instructioiis  to  Specific  Items 


Sub-Item  77Q3: 

***** 

(a)  Include  the  following  information: 

***** 

13.  Section  274.128  is  added  to  read 
as  follows: 

§274.128    Form  N-CSR,  certified 
shareholder  report. 

This  form  shall  be  used  by  registered 
management  investment  companies  to 
file  reports  pursuant  to  §  270.30b2-l(a) 
of  this  chapter  not  later  than  10  days 
after  the  transmission  to  stockholders  of 
any  report  that  is  required  to  be 
transmitted  to  stockholders  under 
§  270.30e-l  of  this  chapter. 

14.  Add  Form  N-CSR  (referenced  in 
§§  249.331  and  274.128)  to  read  as 
follows: 

Note:  The  text  of  Form  N-CSR  does  not. 
and  this  amendment  will  not.  appear  in  the 
Code  of  Federal  Regulations. 

OMB  Approval 
0MB  Number: 


Expires: 

Estimated  average  burden  hours  per 
response: 

United  States  Securities  and  Exchange 
Commission,  Washington,  D.C.  20549 

Form  N-CSR 

Certified  Shareholder  Report  of 
Registered  Management  hivestment 
Companies 

Investment  Company  Act  file  number 

(Exact  name  of  registrant  as  specified  in 
charter) 

(Address  of  principal  executive  offices) 
(Zip  code) 


(Name  and  address  of  agent  for  service) 
Registrant's  telephone  number,  includ- 
ing area  code: 

bate  of  fiscal  year  end: 

Date  of  reporting  period: 


Form  N-CSR  is  to  be  used  by 
management  investment  companies  to 
file  reports  with  the  Commission  not 
later  than  10  days  after  the  transmission 
to  stockholders  of  any  report  that  is 
required  to  be  transmitted  to 
stockholders  under  Rule  30e-l  under 
the  Investment  Company  Act  of  1940 
(17  CFR  270.30e-l).  The  Commission 
may  use  the  information  provided  on 
Form  N-CSR  in  its  regulatory, 
disclosure  review,  inspection,  and 
policymaking  roles. 

A  registrant  is  required  to  disclose  the 
information  specified  by  Form  N-CSR. 
and  the  Commission  will  make  this 
information  public.  A  registrant  is  not 
required  to  respond  to  the  collection  of 
infortnation  contained  in  Form  N-CSR 
unless  the  Form  displays  a  currently 
valid  Office  of  Management  and  Budget 
("OMB")  control  number.  Please  direct 
comments  concerning  the  accuracy  of 
the  information  collection  burden 
estimate  and  any  suggestions  for 
reducing  the  burden  to  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  The  OMB  has  reviewed 
this  collection  of  information  under  the 
clearance  requirements  of  44  U.S.C, 
§3507. 

General  Instructions 

A.  Rule  as  to  Use  of  Form  N-CSR 

Form  N-CSR  is  a  combined  reporting 
form  that  is  to  be  used  for  reports  of 
registered  management  investment 
companies  under  Section  30(b)(2)  of  the 
Investment  Company  Act  of  1940  and 
Section  13(a)  or  15(d)  of  the  Securities 
Exchange  Act  of  1934,  filed  pursuant  to 
Rule  30b2-l(a)  under  the  Investment 
Company  Act  of  1940  (17  CFR 


270.30b2-l(a)).  A  report  on  this  form 
shall  be  filed  within  10  days  after  the 
transmission  to  stockholders  of  any 
annual  or  semi-annual  report  that  is 
required  to  be  transmitted  to 
stockholders  pursuant  to  Rule  30e-] 
under  the  Investment  Company  Act  of 
1940(17CFR270.30e-l). 

B.  Application  of  General  Rules  and 
Regulations 

The  General  Rules  and  Regulations 
under  the  Investment  Company  Act  of 
1940  and  the  Securities  Exchange  Act  of 
1934  contain  certain  general 
requirements  that  are  applicable  to 
reporting  on  any  form  under  those  Acts. 
These  general  requirements  should  be 
carefully  read  and  observed  in  the 
preparation  and  filing  of  reports  on  this 
form,  except  that  any  provision  in  the 
form  or  in  these  instructions  shall  be 
controlling. 

C.  Preparation  of  Report 

1.  This  Form  is  not  to  be  used  as  a 
blank  form  to  be  filled  in,  but  only  as 
a  guide  in  preparing  the  report  in 
accordance  with  Rules  8b-l  1(17  CFR 
270.8b-ll)  and  8b-12  (17  CFR  270.8b- 
12)  under  the  Investment  Company  Act 
of  1940  and  Rules  12b-ll  (17CFR' 
240.12b-ll)  and  12b-12  (17  CFR 
240.12b-12)  under  the  Securities 
Exchange  Act  of  1934.  The  Commission 
does  not  furnish  blank  copies  of  this 
form  to  be  filled  in  for  filing. 

2.  These  general  instructions  are  not 
to  be  filed  with  the  report. 

3.  Attention  is  directed  to  Rule  12b- 
20  under  the  Securities  Exchange  Act  of 
1934  (17  CFR  240.12b-20).  which  states: 
"In  addition  to  the  information 
expressly  required  to  be  included  in  a 
statement  or  report,  there  shall  be  added 
such  further  material  information,  if 
any,  as  may  be  necessary  to  make  the 
required  statements,  in  the  light  of  the 
circumstances  under  which  they  are 
made  not  misleading." 

D.  Incorporation  by  Reference 

No  items  of  the  Form  shall  be 
answered  by  incorporating  any 
information  by  reference. 

E.  Signature  and  Filing  of  Report 

1 .  If  the  report  is  filed  in  paper 
pursuant  to  a  hardship  exemption  from 
electronic  filing  (see  Item  201  ei  seq.  of 
Regulation  S-T  (17  CFR  232.201  et 
seq.)),  eight  complete  copies  of  the 
report  shall  be  filed  with  the 
Commission.  At  least  one  complete 
copy  of  the  report  shall  be  filed  with 
each  exchange  on  which  any  class  of 
securities  of  the  registrant  is  registered. 
At  least  one  complete  copy  of  the  report 
filed  with  the  Commission  and  one  such 
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copy  filed  with  each  exchange  must  be 
manually  signed.  Copies  not  manually 
signed  must  bear  typed  or  printed 
signatures. 

2. (a)  The  report  must  be  signed  by  the 
regisfirant,  and  on  behalf  of  the  registrant 
by  its  principal  executive  officer  or 
officers  (who  also  must  provide  the 
certification  required  by  Rule  30a-2 
under  the  Investment  Company  Act  of 
1940  (17  CFR  270.30a-2)  exactly  as 
specified  in  this  form)  and  its  principal 
financial  officer  or  officers  (who  also 
must  provide  the  certification  required 
by  Rule  30a-2  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.30a- 
2)  exactly  as  specified  in  this  form). 

(b)  The  name  of  each  person  who 
signs  the  report  shall  be  typed  or 
printed  beneath  his  or  her  signature. 
Any  person  who  occupies  more  than 
one  of  the  specified  positions  shall 
indicate  each  capacity  in  which  he  or 
she  signs  the  report.  Attention  is 
directed  to  Rule  12b-ll  under  the 
Securities  Exchange  Act  of  1934  (17 
CFR  240.12b-ll)  and  Rule  8b-ll  under 
the  Investment  Company  Act  of  1940 
(17  CFR  270.8b-ll)  concerning  manual 
signatures  and  signatures  pursuant  to 
powers  of  attorney. 

Item  1.  Shareholder  Reports 

Include  a  copy  of  the  report 
transmitted  to  stockholders  pursuant  to 
Rule  30e-l  under  the  Investment 
Company  Act  of  1940  (17  CFR  270.30e- 
1). 

Item  2.  Controls  and  Procedures 

(a)  Disclose  the  conclusions  of  the 
registrant's  principal  executive  officer  or 
officers  and  principal  financial  officer  or 
officers,  or  persons  performing  similar 
functions,  about  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  (as  defined  in  Rule  30a-2(c) 
under  the  Investment  Company  Act  of 
1940  (17  CFR  270.30a-2(c))  based  on 
their  evaluation  of  these  controls  and 
procedures  as  of  a  date  within  90  days 
of  the  filing  date  of  the  report  that 
includes  the  disclosure  required  by  this 
paragraph. 

(b)  Disclose  whether  or  not  there  were 
significant  changes  in  the  registrant's 
internal  controls  or  in  other  factors  that 
could  significantly  affect  these  controls 
subsequent  to  the  date  of  their 
evaluation,  including  any  corrective 
actions  with  regard  to  significant 
deficiencies  and  material  weaknesses. 


Signatures 

[See  General  Instruction  E] 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940,  the 
registrant  has  duly  caused  this  report  to 
be  signed  on  its  behalf  by  the 
undersigned,  thereunto  duly  authorized. 

(Registrant) 

By  (Signature  and  Title)*     

Date 

Pursuant  to  the  requirements  of  the 
Securities  Exchange  Act  of  1934  and  the 
Investment  Company  Act  of  1940,  this 
report  has  been  signed  below  by  the 
following  persons  on  behalf  of  the 
registrant  and  in  the  capacities  and  on 
the  dates  indicated. 

By  (Signature  and  Title)*     ^__ 

Date 

By  (Signature  and  Title)*     

Date 


*  Print  the  name  and  title  of  each 
signing  officer  under  his  or  her 
signature. 

Certifications* 

1.  [identify  the  certifying  individual], 
certify  that: 

1 . 1  have  reviewed  this  report  on  Form 
N-CSR  of  [identify  registrant]; 

2.  Based  on  my  knowledge,  this  report 
does  not  contain  any  untrue  statement 
of  a  material  fact  or  omit  to  state  a 
material  fact  necessary  to  make  the 
statements  made,  in  light  of  the 
circumstances  under  which  such 
statements  were  made,  not  misleading 
with  respect  to  the  period  covered  by 
this  report; 

3.  Based  on  my  knowledge,  the 
financial  statements,  and  other  financial 
information  included  in  this  report, 
fairly  present  in  all  material  respects  the 
financial  condition,  results  of 
operations,  changes  in  net  assets,  and 
cash  flows  (if  the  financial  statements 
are  required  to  include  a  statement  of 
cash  flows)  of  the  registrant  as  of,  and 
for,  the  periods  presented  in  this  report; 

4.  The  registrant's  other  certifying 
officers  and  I  are  responsible  for 
establishing  and  maintaining  disclosure 
controls  and  procedures  (as  defined  in 
Rule  30a-2(c)  under  the  Investment 
Company  Act  of  1940)  for  the  registrant 
and  have: 

(a)  Designed  such  disclosure  controls 
and  procedures  to  ensure  that  material 
information  relating  to  the  registrant, 
including  its  consolidated  subsidiaries, 
is  made  known  to  us  by  others  within 


those  entities,  particularly  during  the 
period  in  which  this  report  is  being 
prepared; 

(b)  Evaluated  the  effectiveness  of  the 
registrant's  disclosure  controls  and 
procedures  as  of  a  date  within  90  days 
prior  to  the  filing  date  of  this  report  (the 
"Evaluation  Date");  and 

(c)  Presented  in  this  report  our 
conclusions  about  the  effectiveness  of 
the  disclosiu-e  controls  and  procedures 
based  on  our  evaluation  as  of  the 
Evaluation  Date; 

5.  The  registrant's  other  certifying 
officers  and  I  have  disclosed,  based  on 
our  most  recent  evaluation,  to  the 
registrant's  auditors  and  the  audit 
committee  of  the  registrant's  board  of 
directors  (or  persons  performing  the 
equivalent  functions): 

(a)  All  significant  deficiencies  in  the 
design  or  operation  of  internal  controls 
which  could  adversely  affect  the 
registrant's  ability  to  record,  process, 
summarize,  and  report  financial  data 
and  have  identified  for  the  registrant's 
auditors  any  material  weaknesses  in 
internal  controls;  and 

(b)  Any  fi-aud,  whether  or  not 
material,  that  involves  management  or 
other  employees  who  have  a  significant 
role  in  the  registrant's  internal  controls; 
and 

6.  The  registrant's  other  certifying 
officers  and  I  have  indicated  in  this 
report  whether  or  not  there  were 
significant  changes  in  internal  controls 
or  in  other  factors  that  could 
significantly  affect  interiial  controls 
subsequent  to  the  date  of  our  most 
recent  evaluation,  including  any 
corrective  actions  with  regard  to 
significant  deficiencies  and  material 
weaknesses. 

Date: 

[Signature] 
[Title] 

*  Provide  a  separate  certification  for 
each  principal  executive  officer  and 
principal  financial  officer  of  the 
registrant.  See  Rule  30a-2  under  the 
Investment  Company  Act  of  1940  (17 
CFR  270.30a-2).  The  required 
certification  must  be  in  the  exact  form 
set  forth  above. 

By  the  Commission. 

Dated:  August  30,  2002. 
Margaret  H.  McFarland, ' 
Deputy  Secretary. 

[FR  Doc.  02-22658  Filed  9-6-02:  8:45  am] 
BILLING  CODE  801IH)1-P 


11 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Reader  Aids 


Reader  Aids 


Federal  Register 

Vol.  67.  No.  174 

Monday.  September  9,  2002 


CUSTOMER  SERVICE  AND  INFORMATION 

Federal  Register/Code  of  Federal  Regulations 

General  Information,  indexes  and  other  finding        202-523-5227 

aids 
Laws  523-5227 

Presidential  Documents 

Executive  orders  and  proclamations  523-5227 

The  United  States  Government  Manual  523-5227 

Other  Services 

Electronic  and  on-line  services  (voice)  523-3447 

Privacy  Act  Compilation  523-3187 

Public  Laws  Update  Service  (numbers,  dates,  etc.)  523-6641 

TTY  for  the  deaf-and-hard-of-hearing  523-5229 

ELECTRONIC  RESEARCH 

Wortd  Wide  Web 

Full  text  of  the  daily  Federal  Register,  CFR  and  other  publications 
is  located  at:  http://www.access.gpo.gov/nara 

Federal  Register  information  and  research  tools,  including  Public 
Inspection  List,  indexes,  and  links  to  GPO  Access  are  located  at: 
http://www.nara.gov/iedreg 

E-mail 

FEDREGTOC-L  (Federal  Register  Table  of  Contents  LISTSERV)  is 
an  open  e-mail  service  that  provides  subscribers  with  a  digital 
form  of  the  Federal  Register  Table  of  Contents.  The  digital  form 
of  the  Federal  Register  Table  of  Contents  includes  HTML  and 
PDF  links  to  the  full  text  of  each  document. 

To  join  or  leave,  go  to  http://Iist8erv.access.gpo.gov  and  select 
Online  mailing  list  archives,  FEDREGTOC-L,  Join  or  leave  the  list 
(or  change  settings);  then  follow  the  instructions. 

PENS  (Public  Law  Electronic  Notification  Service)  is  an  e-mail 
service  that  notifies  subscribers  of  recently  enacted  laws. 

To  subscribe,  go  to  http://hydra.g8a.gov/archives/publaws-l.htinl 
and  select  Join  or  leave  the  list  (or  change  settings):  then  follow 
the  instructions. 

FEDREGTOC-L  and  PENS  are  mailing  lists  only.  We  cannot 
respond  to  specific  inquiries. 

Refierence  questions.  Send  questions  and  comments  about  the 
Federal  Register  system  to:  info@fedreg.nara.gov 

The  Federal  Register  staff  cannot  interpret  specific  documents  or 
regulations. 

FEDERAL  REGISTER  PAGES  AND  DATE.  SEPTEMBER 

56211-56474 3 

56475-56744 4 

56745-56894 5 

56895-57122 6 

57123-57308 9 


CFR  PARTS  AFFECTED  DURING  SEPTEMBER 


At  the  end  of  each  month,  the  Offi 
publishes  separately  a  List  of  CFR 
lists  parts  and  sections  affected  bv 
the  revision  date  of  each  title. 

3  CFR 

Proclamations: 

7586 56211 

7587 56745 

7588 56893 

7589 57123 

7590 57125 

Administrative  Orders: 
Presidential 

Determinations: 
No.  02-29  of  August 

30,2002 57127 

Executive  Orders: 
10173  (Amended  by 

EO  13273) 56215 

13273 56215 

5  CFR 

213 56475 

7  CFR 

354 5621 

996 57129 

997 57129 

998 57129 

999 57129 

1219 56895 

Proposed  Rules: 

1124 56936 

10  CFR 

Chap.  1 57084 

Proposed  Rules: 

Chap.  1 57120 

72 56876 

430 56232 

13  CFR 

121 56905,  56928 

Proposed  Rules: 

121 56944,  56966 

14  CFR 

39 56218,  56747,  56748, 

56750,  57145,  57146 

71  56475,  56476,  56477, 

564778,  56929 
Proposed  Rules: 

39 56503,  56506,  56768 

71 57063 

91 56740 

93 56740 

193 56770,  56774 

17  CFR 

200 56219 

228 57276 

229 57276 

232 57276 

240 56462,  57276 

249 56462,  57276 


ce  of  the  Federal  Register 
Sections  Affected  (LSA).  which 
documents  published  sini.c 

270 57276 

274 56462.57276 

Proposed  Rules: 

249 57298 

270 57298 

274 57298 

18  CFR 

401 56753 

Proposed  Rules: 

35 57187 

21  CFR 

Proposed  Rules: 

1310 56776 

24  CFR 

982 56688 

26  CFR 

Proposed  Rules: 

1 56244,  56509 

27  CFR 

4 56479 

9 56481 

30  CFR 

Proposed  Rules: 

924 56967 

31  CFR 

Proposed  Rules: 

538 56969 

550 56969 

560 56969 

32  CFR 

Proposed  Rules: 

861 56777 

33  CFR 

6 56215 

100 56220,  56222 

117 56222.  56754.  56929. 

57147 
165 56222,  56485.  56488. 

56755 
Proposed  Rules: 

110 56245 

117 56247 

165 56245 

36  CFR 

1191 56352 

Proposed  Rules: 

7 56785 

1190 56441 

1191 56441 

38  CFR 

Proposed  Rules: 

4 56509 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Reader  Aids 


111 


11 


Federal  Register /Vol.  67,  No.  174 /Monday,  September  9,  2002 /Reader  Aids 


Federal  Register / Vol.  67,  No.  174 /Monday,  September  9,  2002 /Reader  Aids 


111 


vol 


67 


Iss 

1 

7 
4 


40CFR  I 

52 57148.57155 

61 57159 

75 57272 

180 56225,  56490 

300 56757 

Proposed  Rules: 

52 57187,57188 

81 56249 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,  57190 

271 57191 

300 56794 

1045 57188 

1051 57188 

1065.-. 57188 

1068 57188 


41  CFR 

Ch.  301 57169 

102-42 56495 

42  CFR 

51d 56930 

403 56618 


47  CFR 

43 56496 

63 56496 

68 57181 

76 :... .56880 

Proposed  Rules: 

76 56882 

73 57203 


586. 
587. 
588. 


.56976 
.56976 
.56976 


49  CFR 


44  CFR 

65 

67            

.57173,  57174 

57177 

Proposed  Rules: 

67 

.57193,  57196 

45  CFR 

Proposed  Rules: 

5b 

56252 

.56496 


1511 

Proposed  Rules: 

195 56970 

571 56976 

580 56976 

581 56976 

582 56976 

583 56976 

584 56976 

585 56976 


50  CFR 

223 56931 

635 56934 

648 56229,56765 

660 56497,  56500 

679 56230,  56231,  56766, 

56934,  57183,  57184,  57185 
Proposed  Rules: 

17 56254,  56257 

223 57204 

224 57204 

622 56516 

648 56525,57207 

679 56692 

697 56800 


SE 


2002 


REMINOERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  9, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Markoting 
Service 

Hass  avocado  promotion, 
research,  and  information 
order;  put)lished  9-6-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 
-  promulgation;  various 
States. 

Georgia;  published  7-1 1-02 
Air  quality  planning  purposes; 
designation  of  areas: 
Michigan;  published  7-10-02 
Minnesota;  published  7-10- 
02 
Superfund  program: 
CERCLA  hazardous 
substances  list;  additions 
and  removals — 
Typographical  errors 
correction  and  removal 
of  obsolete  language; 
published  7-9-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Practice  and  procedure: 
Regulatory  fees  (2002  FY); 
assessment  and 
collection;  published  7-12- 
02 
Radio  frequency  devices: 
Licensed  radio  services 
operating  below  30  MHz; 
conducted  emission  limits; 
published  7-10-02 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 

Single  family  mortgage 
insurance — 

Section  203(k)  consultant 
placement  and  removal 
procedures;  put>tished 
8-9-02 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
American  Petroleum  Institute 
Recommended  Practice 


140;  incorporation  by 
reference;  published  8-9- 
02 

STATE  DEPARTMENT 

Visas;  immigrant 
documentation: 
Diversity  Visa  Program; 

implementation;  put>lished 

8-9-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifruit  grown  ir>^ 

California;  comments  due  by 
9-16-02;  published  8-15- 
02  (FR  02-20688] 
Onions  (sweet)  grown  in — 

Washington  and  Oregon; 
comments  due  by  9-20- 
02;  published  7-22-02  [FR 
02-18256] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Israel;  comments  due  by 
9-16-02;  published  7-18- 
02  [FR  02-18160] 
Plant  pests: 
Redelivery  of  cargo  for 
inspection;  comments  due 
by  9-16-02;  published  8- 
27-02  [FR  02-21738] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

Cuba;  agricultural 
commodities;  licensing 
procedures  effectiveness; 
comments  due  by  9-20- 
02;  published  8-21-02  [FR 
02-21161] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 
Gulf  of  Mexico  shrimp; 

cbmments  due  by  9-18- 

02;  published  8-19-02 

[FR  02-21023] 
Red  snapper;  comments 

due  by  9-18-02; 


published  8-19-02  [FR 
02-21024] 

West  Coast  Stales  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish: 
comments  due  by  9-19- 
02;  published  9-4-02 
[FR  02-22523] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

DOD  Commercial  Air 
Transportation  Quality  and 
Safety  Review  Program; 
comments  due  by  9-20-02; 
published  9-5-02  [FR  02- 
22307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 
products  manufacturing 
and  clay  ceramics 
manufacturing;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-15869] 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  9-16-02;  published 
8-16-02  [FR  02-20867] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alabama;  comments  due  by 
9-20-02;  published  8-21- 
02  [FR  02-21286] 
Florida;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20744] 

Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20746] 
Montana;  comments  due  by 

9-18-02;  published  8-19- 

02  [FR  02-20988] 
Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 

9-19-02;  published  8-20- 

02  [FR  02-21193] 
Hazardous  waste: 
Identification  and  listing — 

Exclusions;  comments  due 
by  9-16-02:  published 
7-31-02  [FR  02-19325] 
Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,4-D,  etc. 
Correction;  comments  due 
by  9-17-02;  published 
8-16-02  [FR  02-20748] 
Radiation  protection  standards: 
Transuranic  radioactive 
waste  for  disposal  at 


Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability— 

Argonne  National 
Laboratory- East  Site, 
comments  due  by  9-16- 
02;  published  8-15-02 
[FR  02-20864] 

Los  Alamos  National 
Laboratory;  comments 
due  by  9-16-02: 
published  8-15-02  [FR 
02-20865] 
Superfund  program: 
National  oil  and  hazardous 
sutjstances  contingency 
plan — 

National  prionties  list 
update;  comments  due 
by  9-16-02:  published 
8-15-02  [FR  02-20446] 

National  priorities  list 
update:  comments  due 
by  9-16-02:  published 
8-15-02  [FR  02-20447] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  dnjgs: 

Unapproved  new 
Investigational  drug 
products:  export 
requirements:  comments 
due  by  9-17-02:  published 
6-19-02  [FR  02-15358] 
Correction;  comments  due 
by  9-17-02:  published 
7-5-02  [FR  02-15358] 
Medical  devices: 
Dental  devices- 
Encapsulated  amalgam 
alloy  and  dental 
mercury:  classification 
and  special  controls: 
comments  due  by  9-16- 
02;  published  7-17-02 
[FR  02-17960] 
General  hospital  and 
personal  use  devices— 
Needle-t)eanng  devices, 
comments  due  by  9-18- 
02:  published  6-20-02 
[FR  02-15493] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  inspection,  and 

licensing: 

Biological  agents  and  toxins 
posing  severe  threat  to 
public  health  and  safety: 
list;  comments  due  by  9- 
17-02:  published  8-23-02 
[FR  02-21512] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Debarment  and  suspension 
(nonprocuremenf)  and  drug- 
free  workplace  (grants); 


IV 
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Govemmentwide 
requirements;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18309] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  9-16-02;  published 
7-17-02  [FR  02-17716] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Geological  and  geophysical 
explorations;  proprietary 
terms  and  data  disclosure; 
comments  due  by  9-16- 
02;  published  7-17-02  [FR 
02-17880] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky:  comments  due  by 
9-16-02;  published  8-16- 
02  [FR  02-20820] 
West  Virginia;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20821] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone ; 
exemption;  comments  due 
by  9-17-02;  published  7- 
19-02  [FR  02-17903] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Cranes  and  Derricks 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  9-16- 
02;  published  7-16-02  [FR 
02-17768] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Offrcial  seals;  comments  due 
by  9-16-02;  published  7-17- 
02  [FR  02-17962] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Deepwater  ports: 
Regulations,  revision; 
comments  due  by  9-18- 


02;  published  8-19-02  [FR 
02-20952] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainworthiness  directives: 
Airbus;  comments  due  by  9- 
16-02;  published  8-16-02 
[FR  02-20712] 
Boeing;  comments  due  by 
9-16-02;  published  7-16- 
02  [FR  02-17548] 
British  Aerospace; 
comments  due  by  9-17- 
02;  published  8-9-02  [FR 
02-20137] 
Eurocopter  France; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-18196] 
McDonnell  Douglas; 
comments  due  by  9-16- 
02;  published  7-18-02  [FR 
02-18024] 
MORAVAN  as.;  comments 
due  by  9-20-02;  published 
8-14-02  [FR  02-20516] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  9-20- 
02;  published  8-9-02  [FR 
02-20136] 
Raytheon:  comments  due  by 
9-16-02;  published  7-17- 
02  [FR  02-17885] 
Turbomeca  S.A.;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18203] 
Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Mystere 
Falcon  50  airplanes; 
comments  due  by  9-16- 
02;  published  8-16-02 
[FR  02-20883] 
Class  E5  airspace;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20891] 
TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 
Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 
TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 
Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motor  vehicle  safety 
standards: 


Small  business  entities; 
economic  impact; 
comments  due  by  9-20- 
02;  published  9-6-02  [FR 
02-22703] 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  drawt>ack  centers; 
consolidatkxi;  comments 
due  by  9-20-02;  published 
8-21-02  [FR  02-21111] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Income  taxes: 

Cancellation  of 
indebtedness;  gukjance; 
comments  due  by  9-17- 
02;  published  6-13-02  [FR 
02-14825] 

Tax  shelter  rules; 
modification;  cross- 
reference;  comments  due 
by  9-16-02;  published  6- 
18-02  [FR  02-15322] 

Widely  held  fixed  investment 
trusts;  reporting 
requirements;  comments 
due  by  9-18-02;  published 
6-20-02  [FR  02-15352] 

TREASURY  DEPARTMENT 

Govemment  Securities  Act 
regulations: 
Large  positkjn  rules; 

reporting  requirements; 

comments  due  by  9-16- 

02;  published  7-31-02  [FR 

02-19238] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/riara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Cotorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 


Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 

H.R.  309/P.L.  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug.  21 ,  2002; 
116  Stat.  1051) 

H.R.  601/P.L.  107-213 

To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 

H.R.  1384/P.L.  107-214 

Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 

H.R.  1456/P.L.  107-215 

Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wildemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  publk: 
buildings,  property,  and  wori(s, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Wori<s".  (Aug. 
21,  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Park  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 

To  rename  Wolf  Trap  Farm 
Pari<  as  "Wolf  Trap  National 
Pari<  for  the  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L.  107-220 

To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  338(VP.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 


VI 
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way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
National  Pari(.  (Aug.  21.  2002; 
116  Stat.  1338) 

Last  List  August  12,  2002 


Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifk»tion  sen/ice  of  newly 


enacted  public  laws.  To 
subscribe,  go  to  tittp:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9list8erv.gsa.gov 
with  the  following  text 
message: 


SUBSCRIBE  PUBLAWS-L 

■your  Name. 

Note:  This  service  is  stnctly 
for  E-mail  notification  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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CFR  CHECKUST 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weeWy.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  revision  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  current  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  which  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Government  Printing 

Office's  GPO  Access  Sen/ice  at  http;//www. access. gpo.gov/nara/cfr/ 

index.html.  For  informatran  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1195.00  domestic,  S298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders, 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order.  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastern  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Numt>er  Price       Revision  Date 


1,  2  (2  Reserved) (869-^8-00001-1) 

3  (1997  Compilation 
and  Parts  100  and 
101) 


9.00 


,  (869-048-00002-0) 59.00 

4  (869-048-00003-8)  9.00 

5  Parts: 

1-699  (869-048-00004-6) 57.00 

70O-1 199  (869-048-00005-4) 47.00 

1200-£nd.  6  (6 

Reserved)  (869-048-00006-2) 58.00 

7  Parts: 

1-26  (869-048-00001 -1) 41.00 

27-52  (869-048-00008-9) 47.00 

53-209 (869-048-00009-7) 36.00 

210-299 (869-048-00010-1) 59.00 

300-399 (869-048-0001 1-9) 42.00 

400-699 (869-048-00012-7) 57.00 

700-899 (869-048-00013-5) 54.00 

900-999 (869-048-00014-3) 58.00 

1000-1199  (869-048-00015-1)  25.00 


1200-1599  (869-048-00016-0) 

1600-1899  (869-048-00017-8) 

1900-1939  (869-048-00018-6) 

1940-1949  (869-048-00019-4) 

1950-1999  (869-048-00020-8) 


58.00 
61.00 
29.00 
53.00 
47.00 


Jan.  1.  2002 

'Jan.  1.2002 
■»Jan.  1.2002 

Jan.  1.  2002 
Jan.  1.2002 

;an.  1.  2002 

Jan.  1.2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1,2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1,2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1.2002 
Jan,  1.  2002 
Jan.  1.2002 


2000-End (869-048-00021-6) 46.00        Jan.  1.  2002 


8 


(869-048-00022-4) 58.00        Jan.  1.  2002 


9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-€nd  (869-048-00024-1) 56.00 

10  Parts: 

1-50 (869-048-00025-4) 58.00 

51-199 (869-048-00026-7)  56.00 

200-499 (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.00 

11  (869-048-00029-1) 3400 


12  Parts: 

1-199  (869-048-00030-5) 

200-219 (869-048-00031-3) 

220-299 (869-048-00032-1) 

300-499 (869-048-00033-0) 

500-599 (869-048-00034-8) 

600-£nd  (869-048-00035-6) 

13  (869-048-00036-4) 


30.00 
36.00 
58.00 
45.00 
42.00 
61.00 


Jan.  1.  2002 
Jan.  1.2002 

Jan.  1  2002 
Jan.  1.  2002 
Jan.  1.  2002 
Jan.  1.  2002 

Jan.  1.2002 

Jan.  1.2002 
Jan.  1.2002 
Jan.  1.2002 
Jan.  1 .  2002 
Jan.  1.2002 
Jan.  1.  2002 


TWa 


Stock  Number 


Price       Revision  Date 


47.00        Jan.  1.2002 


14  Parts: 

1-59  (869-048-00037-2) 60.00  Jon,  1,2002 

60-139 (869-O48-00038-1) 58.00  Jan.  1.  2002 

140-199 (869-048-00039-9) 29.00  Jon.  1,  2002 

200-1199  (869-048-00040-2) 47.00  Jan.  1,  2002 

1200-End (869-048-00041-1) 41.00  Jan.  1.  2002 

15  Parts: 

0-299  (869-048-O0042-9) 37.00  Jan.  1,2002 

300-799 (869-045-00045-7) 58.00  Jan.  1,  2002 

800-End  (869-048-00044-5) 40.00  Jan.  1,  2002 

16  Parts: 

0-999  (869-048-00045-3) 47.00  Jan.  1,2002 

1000-End (869-048-00046-1) 57.00  Jan.  1.  2002 

17  Parts: 

1-199  (869-048-O0048-8) 47.00  Apr.  1.  2002 

200-239 (869-048-00049-6) 55.00  Apr.  1,  2002 

240-End  (869-048-00050-0) 59.00  Apr,  1,2002 

18  Parts: 

1-399  (869-048-00051-8) 59.00  Apr.  1,  2002 

400-End  (869-048-00052-6) 24.00  Apr.  1.  2002 

19  Parts: 

1-140  ....". (869-048-00053-4) 57.00  Apr.  1,2002 

141-199 (869-048-00054-2) 56.00  Apr.  1,  2002 

200-End  (869-048-00055-1) 29.00  Apr.  1,2002 

20  Parts: 

1-399  (869-048-00056-9) 47,00  Apr.  1.  2002 

400-499 (869-048-00057-7) 60,00  Apr.  1,  2002 

500-End  (869-048-00058-5) 60.00  Apr.  1.  2002 

21  Parts: 

1-99 (869-048-00059-3) 39.00  Apr.  1,  2002 

100-169 (869-048-00060-7) 46.00  Apr.  1,  2002 

170-199 (869-048-00061-5) 47,00  Apr.  1,  2002 

200-299 (869-048-00062-3) 16.00  Apr.  1.  2002 

300-499 (86W)48-00063-l) 29.00  Apr.  1,  2002 

500-599 (869-048-00064-0) 46.00  Apr.  1,  2002 

600-799 (869-048-00065-8) 16.00  Apr.  1,  2002 

800-1299 (869-048-00066-*) 56.00  Apr.  1,  2002 

1300-End (869-048-00067-4) 22.00  Apr.  1,  2002 

22  Parts: 

1-299  (869-048-00068-2) 59.00  Apr.  1,  2002 

300-End  (869-048-00069-1) 43.00  Apr.  1,  2002 

23  (869-048-00070-4) 40.00  Apr.  1,  2002 

24  Parts: 

0-199  (869-048-00071-2) 57.00  Apr.  1.  2002 

200-499 (869-048-00072-1) 47.00  Apr.  1,  2002 

500-699 (869-048-00073-9) 29.00  Apr.  1,  2002 

700-1699 (869-048-00074-7) 58.00  Apr.  1,  2002 

1700-End (869-048-0007&-5) 29.00  Apr.  1,  2002 

25  (869-048-00076-3) 68.00  Apr.  1,2002 

26  Parts: 

§§1.0-1-1.60  (869-048-00077-1) 45.00  Apr.  1,  2002 

§§1.61-1.169 (869-O48-O0078-0) 58.00  Apr.  1,  2002 

§§1.170-1.300 (869-048-00079-8) 55.00  Apr.  1,  2002 

§§1.301-1.400 (869-048-00080-1) 44.M  Apr.  1,  2002 

§§1.401-1.440 (869-048-00081-0) 60.00  Apr,  1.  2002 

§§1.441-1.500  (869-048-00082-8)  47.00  Apr.  1,  2002 

§§1.501-1.640 (869-04S-00083-6) 44.00  'Apr.  1,  2002 

§§1,641-1.850 (869-048-00084-^) 57.00  Apr.  1,  2002 

§§1.851-1.907 (869-048-00085-2) 57.00  Apr.  1,  2002 

§§1.908-1.1000  (869-O48-00086-1) 56.00  Apr.  1,2002 

§§1.1001-1.1400  (869-048-00087-9) 58.00  Apr.  1.2002 

§§1.1401-End  (869-048-00088-7) 61.00  Apr.  1,  2002 

2-29  (869-048-00089-5) 57.00  Apr.  1,  2002 

30-39  (869-048-0009O-9) 39.00  Apr.  1.2002 

40-49  (869-048-00091-7) 26.00  Apr.  1.  2002 

50-299 (869-048-00092-5) 38.00  Apr.  1,  2002 

300-499 (869-048-00093-3) 57.00  Apr.  1,2002 

500-599 (869-048-00094-1) 12.00  ^Apr.  1,  2002 

600-End  (869-048-00095-0) 16.00  Apr.  1,  2002 

27  Parts: 

1-199  


(869-048-00096-8) 61.00        Apr,  1,2002 
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Tttle 


stock  Number 


200-End  (869-048-00097-6) 

28  Parts* 

0-42  '.ZZZZ"Z  (869-044-00098-9) 

43-end  (869-044-00099-7) 


Price 

13.00 

55.00 
50.00 


Revision  Date 

Apr.  1.2002 


Title 


Stock  Number 


Price       Revision  Date 


29  Parts: 

0-99  (869-044-00100-4) 45.00 

100-499 (869-048-00101-8) 21.00 

500-699 (869-044-00102-1) 47.00 

900-1899  (869-04&-00103-4) 35.00 

1900-1910  (§§1900  to 

1910.999)  (869-044-00104-7) 55.00 

1910  (§§1910.1000  to 

end)  (869^)44-00105-5) 42.00 

1911-1925  (869-044-00106-3) 20.00 

1926  (869-044-00107-1) 45.00 

t927-End (869-044-00108-0) 55.00 

30  Parts: 

1-199  (869-044-00109-8)  .. 

200-699 (869-044-00110-1)  .. 

700-End  (869-044-00111-7)  .. 


52.00 
45.00 
53.00 

32.00 
56.00. 


31  Parts: 

0-199  (869-044-00112-8)  .. 

200-End  (869-044-00113-6)  .. 

32  Parts: 

1-39,  Vol.  I 15.00 

1-39.  Vol.  II 19.00 

1-39.  Vol.  Ill 18.00 

1-190  (869-044-«)  114-4) 51.00 


191-399 (869-044-00115-2)  .. 

400-629 (869-048-00116-6)  .. 

630-699 (869-044-00117-9)  .. 

700-799 (869-044-00118-7)  .. 

800-End  (869-044-001 19-5)  .. 

33  Parts: 

1-124  (869-044-00120-9)  .. 

12&-199 (869-044-00121-7)  .. 

200-End  (869-044-00122-5)  .. 

34  Parts: 

1-299  (869-044-00123-3)  .. 

300-399 (869-044-00124-1)  .. 

400-End  (869-048-00125-5)  .. 

35  (869-048-00126-3)  .. 

36  Parts 

1-199  (869-048-00127-1)  .. 

200-299 (869-044-00128-4)  .. 

300-End  (869-044-00129-2)  .. 

37  (869-044-00130-6)  .. 

38  Parts: 

0-17  (869-044-00131-4)  .. 

18-End  (869-044-00132-2)  .. 

39  (869-044-00133-1) 40.00 

40  Parts: 

1-49  (869-044-00134-9) 54.00 

50-51   (869-044-00135-7) 38.00 

52  (52.01-52.1018) (869-044-00136-5) 50.00 

52  (52.1019^nd)  (869-044-00137-3) 55.00 

55-59  (869-O4W)0138-7) 29.00 

60(60.1-End)  (869-044-00139-0) 53.00 

60(Apps)  (869-044-00140-3) 51.00 

61-62  (869-048-00141-7) 38.00 

63  (63.1-63.599)  (869-044-00142-0) 53.00 

63  (63.600-63.1 199)  (869-044-00143-6) 44.00 

63  (63. 1200-End)  (869-044-00144-6) 56.00 

64-71  (869-044-00145-4) 26.00 

72-80  (869-044-00146-2) 55.00 

81-65  (869-044-00147-1) 45.00 

86  (86.1-86.599-99)  (869-044-00148-9) 52.00 

86  (86.600-1-£nd)  (869-044-00149-7) 45.00 

87-W  (869-044-00150-1) 54.00 


57.00 
47.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
59.00 

10.00 

36.00 
33.00 
55.00 

45.00 

53.00 
55.00 


July 
July 

July 

July 

*July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

'July 

July 

July 

July 

July 

July 

July 
July 
July 

July 
July 
July 

*July 

July 
July 
July 

July 

July 
July 

July 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2001 
2001 


2001 
2002 
2001 
2002 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1984 
2001 
2001 
2002 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2002 

2002 

2002 
2001 
2001 

2001 


2001 
2001 

2002 


2001 
2001 
2001 
2001 
2002 
2001 
2001 
2002 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


100-135 (869-044-001 51-9) 38.00 

136-149 (869-044-00152-7)  55.00 

150-189 (869-044-00153-5) 52.00 

190-259 (869-044-00154-3)  34.00 

260-265 (869-044-00155-1)  45.00 

266-299 (869-044-00156-0)  45,00 

300-399 (869-044-00 157-8)  41,00 

400-424 (869-044-00 158-6) 51.00 

425-699 (869-044-00159-4) 65,00 

700-789 (869-044-00160-8) 55.00 

790-End  (869-044-00161-6) 44.00 

41  Chapters: 

1,  1-1  to  1-10  13.00 

1.1-11  to  Appendix.  2  (2  Reserved) 13.00 


14.00 
6.00 
450 

13,00 
9,50 


45.00 
56.00 


3-6 

7  

8  

9  

10-17 

18.  Vol.  I,  Parts  1-5  13.00 

18.  Vol.  II.  Parts6-19 13.00 

18.  Vol.  III.  Parts  20-52  13.00 

19-100  13.00 

1-100  (S69-044-00 162-4) 22.00 

101  (869-044-00163-2) 4500 

102-200 (869-044-00164-1)  ,  33.00 

201-End  (869-044-00165-9)  24.00 

42  Parts: 

1-399  (869-044-00166-7) 51.00 

400-429 (869-044-00167-5)  59.00 

430-End  (869-044-00168-3) 58.00 

43  Parts: 

1-999  (869-044-00169-1) 

1000-end  (869-044-00170-5) 

44  (869-044-00171-3) 

45  Parts: 

1-199  (869-044-00 172- 1) 

200-499 (869-044-00173-0) 

500-1 199  (869-044-00174-8) 

1200-End (869-044-00175-6) 

46  Parts: 

1-40  (869-044-00176-4) 

41-69  (869-044-00177-2) 

70-89  (869-044-00178-1) 

90-139 (869-044-00179-9) 

140-155 (869-044-00180-2) 

156-165 (869-044-00181-1) 

166-199 (869-044-00182-9) 

200-499 (869-044-00183-7) 

500-End  (869-044-00184-5) 

47  Parts: 

0-19  (869-044-00185-3) 

20-39  (869-044-00186-1) 

40-69  (869-044-00 187-0) 

70-79  (869-044-00188-8) 

80-End  (869-044-0018^-6) 


53.00 
31.00 
45.00 
55.00 

43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

55.00 
43.00 
36.00 
58.00 
55.00 

48  Chapters: 

1  (Parts  1-51)  (869-044-00190-0) 60.00 

1  (Parts  52-99)  (869-044-00191-8) 45.00 

2  (Parts  201-299)  (869-044-00192-6) 53.C0 

3-6  (869-044-00 193-4) 31,00 

7-14  (869-044-00194-2)   51.00 

1&-28  (869-044-00195-1) 53.00 

29-End  (869-044-00196-9)  38.00 

49  Parts: 

1-99  (869-044-00197-7)  .. 

100-185 (869-044-00198-5)  .. 

186-199 (869-044-00199-3)  .. 

200-399 (869-044-00200-1)  .. 

400-999 (869-044-00201-9)  . 


55.00 
60.00 
18.00 
60.00 
58.00 
1000-1199  (869-044-00202-7) 26.00 


July  1  2001 
July  1   2001 


July 
July 
July 


2001 
2001 
2001 


July  1  2001 
July  1,2001 
July  1.2001 
July  1  2001 
July  1  2001 
July  1,  2001 


3  July 

^July 

^July 

J  July 

5  July 

^July 

^July 

^July 

^July 

^July 

3  July 

July 

July 

July 

July 


1984 
1984 
1984 
1984 
1984 
1984 
1  1984 
1  1984 
1  1984 
1  1984 
1  1984 
1  2001 
1  2001 
1.  2001 
1   2001 


Oct  1  2001 
Oct  1,  2001 
Oct   1   2001 

Oct.  1  2001 
Oct   1.2001 


45.00        Oct   1,2001 


Oct.  1.2001 
Oct  1,2001 
Oct.  1.2001 
Oct.  1.  2001 


Oct  1 
Oct  1 
Oct  1 
Oct  1 
Oct  1 
Oct.  1 
Oct,  1 
Oct,  1 
Oct  1 

Oct,  1 
Oct.  1 
Oct.  1 
Oct.  1 
Oct,  1 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 


Oct.  1.  2001 
Oct,  1  2001 
Oct.  1.2001 
Oct.  1  2001 


Oct 
Oct, 
Oct 


2001 
2001 
2001 


Oct,  1.2001 
Oct  1  2001 
Oct  1.2001 
Oct.  1.2001 
Oct,  1,2001 
Oct,  1.2001 
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stock  Number  Price 

(869-044-00203-5) 21.00 


Titte 

1200-End 

50  Parts: 

1-199  (869-044-00204-3) 63.00 

200-599 (869-044-00205-1) 36.00 

600-£nd  (869-044-00206-0) 55.00 

CFR  Index  and  Findings 
Aids  (869-044-00047-0)  5900 

Complete  2001  CFR  set 1.195.00 

Microfiche  CFR  Edition: 

Subscription  (moiled  OS  issued)  298.00 

Individual  copies 2.00 

Complete  set  (one-time  mailing)  290.00 

Complete  set  (one-time  mailing)  247.00 


Revision  Date 

Oct.  1.2001 

Oct.  1.2001 
Oct.  1.2001 
Oct.  1,2001 

Jan.  1.  2002 
2001 

2000 
2000 
2000 
1999 

'  Because  Title  3  is  an  annual  compilation,  ttiis  volume  and  all  previous  volumes 
sNxiW  be  retained  as  a  permanent  reference  source. 

2  The  July  1.  1985  edition  of  32  CFR  Parts  1-189  contains  a  note  only  for 
Pats  1-39  inclusive.  For  ftie  full  text  of  ttie  Defense  Acquisition  Regulations 
in  Parts  1-39.  consult  the  three  CFR  volumes  issued  as  of  July  1.  1984.  containing 
those  pats. 

^The  July  1,  1985  edition  of  41  CFR  Chapters  1-100  contains  a  note  only 
fa  Chapters  1  to  49  inclusive.  Fa  the  full  text  of  procurennent  regulations 
In  Chapters  1  to  49.  consult  the  eleven  CFR  volumes  issued  as  of  July  1, 
1984  contaning  those  choptefs. 

*  Kkj  amendnnents  to  this  volume  were  promulgated  during  the  period  January 
1.  2001.  through  Januay  1.  2002.  The  CFR  volume  issued  as  of  January  1. 
2001  should  be  retaned. 

5  No  amendments  to  this  volume  were  promulgated  during  the  period  April 
1.  2000.  thfough  April  1.  2001.  The  CFR  volume  issued  as  of  April  1  2000  should 
be  retained. 

*No  amendrT>ents  to  this  volume  were  promulgated  during  the  period  July 
1.  2000.  throu^  July  1  2001  The  CFR  volume  issued  as  of  July  1  2000  should 
be  retaned. 

'No  amendnnents  to  the  volume  were  promulgated  during  the  period  April 
1,  2001.  through  April  1  2002.  The  CFR  volume  issued  as  of  April  1  2001  should 
be  reta>>ed. 
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The  FEDERAL  REGISTER  is  published  daily,  Monday  through 
Friday,  except  official  holidays,  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration, 
Washington,  DC  20408,  under  the  Federal  Register  Act  (44  U.S.C. 
Ch.  15)  and  the  regulations  of  the  Administrative  Committee  of 
the  Federal  Register  (1  CFR  Ch.  I).  The  Superintendent  of 
Documents.  U.S.  Government  Printing  Office,  Washington,  DC 
20402  is  the  exclusive  distributor  of  the  official  edition. 

The  Federal  Register  provides  a  uniform  system  for  making 
available  to  the  public  regulations  and  legal  notic:es  issued  oy 
Federal  agencies.  These  include  Presidential  proclamations  and 
Executive  Orders,  Federal  agency  documents  having  general 
applicability  and  legaJ  effect,  documents  required  to  be  published 
by  act  of  Congress,  and  other  Federal  agency  documents  of  public 
interest. 

Documents  are  on  file  for  public  inspection  in  the  Office  of  the 
Federal  Register  the  day  before  they  are  published,  unless  the 
issuing  agencv  requests  earlier  filing.  For  a  list  of  documents 
currently  on  file  for  public  inspection,  see  http://wvvvv.nara.gov/ 
fedreg. 

The  seal  of  the  National  Archives  and  Records  Administration 
authenticates  the  Federal  Register  as  the  official  serial  publication 
established  under  the  Federal  Register  Act.  Under  44  L'.S.C.  1507. 
the  contents  of  the  Federal  Register  shall  be  judicially  noticed. 

The  Federal  Register  is  published  in  paper  and  on  24x  microfiche. 
It  is  also  available  online  at  no  charge  as  one  of  the  databases 
on  GPO  Access,  a  service  of  the  U.S.  Government  Printing  Office. 

The  online  edition  of  the  Federal  Register  is  issued  under  the 
authoritv  of  the  Administrative  Committee  of  the  Federal  Register 
as  the  official  legal  equivalent  of  the  paper  and  microfiche  editions 
(44  U.S.C.  4101  and  1  CFR  5.10).  It  is  updated  bv  6  a.m.  each 
day  the  Federal  Register  is  published  and  it  includes  both  text 
and  graphics  frdm  Volume  59.  Number  1  (January  2.  1994)  forward. 

GPO  Access  users  can  choose  to  retrieve  online  Federal  Register 
documents  as  TEXT  (ASCII  text,  graphics  omitted).  PDF  (Adobe 
Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  sh(juld  carefullv  check 
retrieved  material  to  ensure  that  documents  were  properlv 
downloaded. 

On  the  World  Wide  Web.  connect  to  the  Federal  Register  at  http:/ 
/www. access. gpo.gov/nara.  Those  without  World  Wide  Web  access 
can  also  connect  with  a  loc:al  WAIS  c;lient.  bv  Telnet  to 
swais.access.epo.gov,  or  by  dialing  (202)  512-1661  with  a 
computer  and  modem.  When  using  Telnet  or  modem,  type  swais. 
then  log  in  as  guest  with  no  password. 

For  more  information  about  GPO  .-\ccess.  contact  the  (iPO  Acc;ess 
User  Support  Team  by  E-mail  at  gpoac:ces.s@gpo.gov;  by  fax  at 
(202)  512-1262;  or  call  (202)  512-15,30  or  l-888-29;}-fi498  (toll 
free)  between  7  a.m.  and  5  p.m.  Eastern  time,  Mondav-Friday, 
except  Federal  holidays. 

The  annual  subscription  price  for  the  Federal  Register  paper 
edition  is  S699.  or  S764  for  a  combined  Federal  Register,  Federal 
Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
including  the  Federal  Register  Index  and  LSA  is  S264.  Six  month 
subscriptions  are  available  for  one-half  the  annual  rate.  The  charge 
for  individual  copies  in  paper  form  is  SIO.OO  for  each  issue,  or 
SlO.OO  for  each  group  ofpages  as  actuallv  bound:  or  S2.00  for 
each  issue  in  microfiche  form.  All  prices' include  regular  domestic 
postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  monev  order,  made  pavable  to 
the  Superintendent  of  Documents,  or  charge  to  vour  GPO  Deposit 
Account.  VISA.  MasterCard  or  Discover.  Mail  to:  New  Orders, 
Superintendent  of  Documents.  P.O.  Box  :i7l954.  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Federal  Register. 

How  To  Cite  This  Publication:  L!se  the  volume  number  and  the 
page  number.  Example:  67  FR  12,345. 
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Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copies/back  copies: 
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FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

l-88a-293-6498 

202-512-1800 
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(Toll-Free) 
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What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTCK.,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://listservuiccess.gpo.gov  and  select: 

Online  mailing  list  arcbiivs 
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Join  or  leave  the  list 
Then  follow  the  instructions. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 
documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessarv  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agencv  regulations. 


WASHINGTON,  DC 

WHEN:  September  24,  2002—9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523-4538;  or 

info@fedreg.nara.gov 
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Agricultural  Marketing  Service 

RULES 

Oranges,  grapefiniit,  tangerines,  and  tangelos  grown  in — 
Florida,  57319-57326 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Commodity  Credit  Corporation 
See  Cooperative  State  Research,  Education,  and  Extension 

Service 
See  Farm  Service  Agency 
See  Forest  Service 

See  Natiu^  Resources  Conservation  Service 
See  Rural  Business-Cooperative  Service 
See  Rural  Housing  Service 
See  Rural  Utilities  Service 

Architectural  and  Transportation  Barriers  Compllancit^ 
Board 

NOTICES 
Meetings: 
Public  Rights-of-Way  Access  Advisory  Committee, 
57375-57376 

Army  Department 

See  Engineers  Corps 
NOTICES 

Patent  licenses;  non-exclusive,  exclusive,  or  partially 
exclusive: 
Flat  panel,  three  dimensional  display  unit,  57412 
Human  cognitive  performance,  method  for  predicting, 

57412-57413 
Hiunan  torso  manikins,  57413 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  57430-57431 

Children  and  Families  Administration 

See  Refugee  Resettlement  Office 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request,  57431-57432 

Coast  Guard 

RULES 

Ports  and  waterways  safety: 

East  River,  Manhattan,  NY;  safety  zone 
Correction,  57331-57332 
PROPOSED  RULES 
Drawbridge  operations: 

Connecticut,  57355-57357 

Commerce  Department 

See  Foreign-Trade  Zones  Board 

See  International  Trade  Administration 

See  National  Oceanic  and  Atmospheric  Administration 

Committee  for  the  Implementation  of  Textile  Agreements 

NOTICES 

Cotton,  wool,  and  man-made  textiles: 
Bahrain,  57405-57406 


Brazil,  57406-57407 
Bulgaria,  57407 
Czech  Republic,  57407-57408 
Mexico,  57408-57409 
Romania,  57409-57410 
Singapore,  57410-57411 
Turkey,  57411-57412 

Commodity  Credit  Corporation 

RULES 

Technical  Assistance  for  Specialty  Crops  program; 

implementation,  57326-57329 
NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Technical  Assistance  for  Specialty  Crops  program,  57364 

Cooperative  State  Research,  Education,  and  Extension 
Service 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Common  community  problems  innovative  programs. 
57364-57371 

Defense  Department 

See  Army  Department 
See  Engineers  Corps 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Submission  for  0MB  review;  comment  request.  57414- 
57415 
Grants  and  cooperative  agreements;  availability,  etc.: 
Elementary  and  secondary  education — 

Impact  Aid  Discretionary  Construction  Program; 
correction,  57486 
Special  education  and  rehabilitative  services — 
Rehabilitation  Long-Term  Training  Program.  57415- 
57417 

Employment  and  Training  Administration 

NOTICES 

Adjustment  assistance; 

Clements  Manufacturing  et  al.;  correction,  57486-57487 

Domtar  A.  W.,  57457 

FCI  Electronics,  57457 

G&L  Trucking,  Inc..  57457-57458 

G&T  Industrial  Sheet  Metal,  57458 

Invensys,  Inc.,  57458 

Lenox  China,  57458 

Nordic  Gear.  Inc.,  57458 

Oxford  Industries.  Inc.,  57458 

Robert  Bosch  Corp.,  57458 

Scotty  Fashions  No.  6,  57459 

Standard  Container  Co.,  57459 

Supreme  Tool  &  Die  Co.,  57459 

T&I  Personal  Services,  57459 

Tyco  Electronics,  57459 

United  Chair,  First  Source  Furniture  Group,  57459 
Adjustment  assistance  and  NAFTA  transitional  adjustment 
assistance: 

Chambersburg  Engineering  Co.  et  al.,  57452-57454 
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Cooper  Standard  Automotive  et  al.,  57454-57455 
Crossroad  Knitting,  Inc.,  et  al.,  57455-57457 
NAFTA  transitional  adjustment  assistance: 
Domtar  A.W.,  57460 
Tyco  Electronics,  57460 

Energy  Department 

See  Energy  Efficiency  and  Renewable  Energy  Office 

See  Federal  Energy  Regulatory  Commission 

NOTICES 

Meetings: 

Electricity  Advisory  Board,  57417-57418 
High  Energy  Physics  Advisory  Panel.  57418 

Presidential  permit  applications: 
Sempra  Energy  Resources  et  al..  57418-57419 

Energy  Efficiency  and  Renewable  Energy  Office 

PROPOSED  RULES 

Energy  conservation: 
Alternative  fuel  transportation  program — 
Fischer-Tropsch  diesel  fuels;  workshop,  etc.,  57347- 
57349 
NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Alternative  fuel  vehicle  acquisition  requirement;  DOE 
compliance.  57419-57420 

Engineers  Corps 

NOTICES 

Environmental  statements;  notice  of  intent: 
Florida  Keys  Water  Quality  Improvements  Program, 
57413-57414 

Environmental  Protection  Agency 

RULES 

Air  quality  planning  purposes:  designation  of  areas: 

Louisiana,  57332-57337 
Hazardous  waste  program  authorizations: 

Oregon,  57337-57344 
PROPOSED  RULES 
Air  pollution  control: 

State  operating  permits  programs — 
Maryland,  57495-57500 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 

Utah,  57357-57362 
Air  quality  planning  purposes;  designation  of  areas: 

Louisiana,  57362-57363 
NOTICES 

Confidential  business  information  and  data  transfer,  57426 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 

Beede  Waste  Oil  Site.  NH.  57426-57429 

Export-Import  Bank 

NOTICES 

Meetings: 

Advisory  Committee.  57429 
Meetings;  Sunshine  Act,  57429 

Farm  Service  Agency 

RULES 

Program  regulations: 
Certified  Mediation  Program;  implementation,  57309- 
57319 


Federal  Aviation  Administration 

RULES 

Aircraft: 

Fuel  tank  system  fault  tolerance  evaluations;  equivalent 
safety  provisions,  57489-57493 
Class  D  airspace,  57329 
Class  E  airspace,  57329-57330 
Noise  certification  standards: 

Subsonic  jet  airplanes  and  subsonic  transport  category 
large  airplanes 
Correction,  57487 
PROPOSED  RULES 
Air  carrier  certification  and  operations: 

Transport  category  airplanes — 
Cargo  or  baggage  compartments;  fire  safety  standards; 
withdrawn,  57352-57354 
Airworthiness  directives: 

Robinson  Helicopter  Co.,  57349-57352 
NOTICES 
Aviation  insurance: 

Third  party  war  risk  liability  insurance,  57477 
Exemption  petitions;  summary  and  disposition,  57478 
Meetings; 

National  Parks  Overflight  Advisory  Group,  57450 
.    RTCA,  Inc.,  57478 
Passenger  facility  charges;  applications,  etc.: 

Harrisburg  International  Airport,  PA,  57478-57479 

Federal  Communications  Commission 

RULES 

Common  carrier  services: 

International  telecommunications  services;  biennial 
regulatory  review 
Correction,  57344-57345    ■ 

Federal  Energy  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.: 

Portland  General  Electric  Co..  57425 

South  Carolina  Electric  &  Gas  Co.,  57425 
Practice  and  procedure: 

Off-the-record  communications,  57425-57426 
Applications,  hearings,  determinations,  etc.:  . 

Baconton  Power  LLC,  57420 

Colorado  Interstate  Gas  Co..  57420 

El  Dorado  Irrigation  District,  57420-57421 

Florida  Gas  Transmission  Co.,  57421 

Foote  Creek  II  and  Foote  Creek  III,  57421 

Gulf  South  Pipeline  Co.,  LP,  57422 

Midwestern  Gas  Transmission  Co.,  57422 

Northern  Border  Pipeline  Co.,  57423 

North  Hartland,  LLC,  57422-57423 

Questar  Pipeline  Co.,  57423-57424 

Southern  Natural  Gas  Co.,  57424 

Sumas  International  Pipeline  Inc.,  57424 

TransColorado  Gas  Transmission  Co.,  57424-57425 

Federal  Housing  Finance  Board 

NOTICES 

Meetings;  Sunshine  Act,  57429-57430 

Federal  Reserve  System 

NOTICES 

Banks  and  bank  holding  companies; 
Formations,  acquisitions,  and  mergers,  57430 


Rsh  and  Wildlife  Service 

NOTICES 

Endangered  and  threatened  species  and  marine  mammal 

permit  applications,  57445-57446 
Marine  mammal  permit  applications,  57446-57447 

Food  and  Drug  Administration 

NOTICES 

Reports  and  guidance  documents;  availability,  etc.: 
Estrogen  and  estrogen/progestin-containing  drug 
products;  guidances  withdrawn,  57432 

Foreign-Trade  Zones  Board 

NOTICES 

Applications,  bearings,  determinations,  etc.: 
North  Carolina,  57376 

Forest  Service 

NOTICES 

Meetings: 
Resource  Advisory  Committees — 
Southwest  Idaho,  57372 

General  Services  Administration 

NOTICES 

Interagency  Committee  for  Medical  Records: 
Medical  record-report  (OF  275);  revision,  57430 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Children  and  Families  Administration 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Refugee  Resettlement  Office 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Heattti  Resources  and  Services  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request,  57432- 
57433 

Interior  Department 

See  Fish  and  Wildlife  Service 
See  Land  Management  Bureau 
See  National  Park  Service 

Internal  Revenue  Service 

RULES 

Income  taxes; 
Partnership  mergers  and  divisions;  tax  consequences; 
correction,  57330 
Procedure  and  administration: 
Administrative  summonses;  designated  IRS  officer  or 
employee,  57330-57331 
PROPOSED  RULES 
Procedure  and  administration: 
Administrative  summonses;  designated  IRS  officer  or 
employee;  cross-reference,  57354-57355 

international  Trade  Administration 

NOTICES 

Antidumping: 
Granular  polytetrafluoroethylene  resin  from — 

Italy,  57376-57379 
Gray  portland  cement  and  clinker  from — 

Mexico,  57379-57383 


Lawn  and  garden  steel  fence  posts  from — 

China,  57384 
Petroleum  wax  candles  from — 

China,  57384-57387 
Polyethylene  terephthalate  film,  sheet,  and  strip  from — 

Korea,  57387-57388 
Small  diameter  carbon  and  alloy  seamless  standard,  line 
and  pressure  pipe  from — 

Romania,  57388-57393 
Solid  urea  from — 

Lithuania.  57393 
Countervailing  duties: 
Pure  and  alloy  magnesium  from — 

Canada,  57394-57395 
Stainless  steel  sheet  and  strip  in  coils  from — 

Korea,  57395-57404 

international  Trade  Commission 

NOTICES 

Import  investigations: 
U.S.  Generalized  System  of  Preferences;  possible 
modifications;  advice.  57450-57451 

Judicial  Conference  of  ttie  United  States 

NOTICES 

Meetings: 
Judicial  Conference  Advisory  Committee  on — 
Evidence  Rules.  57451 

Justice  Department 

See  Justice  Programs  Office 

Justice  Programs  Office 

NOTICES 

Meetings: 
Global  Justice  Information  Network  Federal  Advison,' 
Committee,  57451-57452 

Labor  Department 

See  Employment  and  Training  Administration 

i^nd  Management  Bureau 

NOTICES 

Classification  of  public  lands: 

Arizona,  57447-57449 
Meetings: 

Resource  Advisory  Committees — 
Medford  District.  57449-57450 

Legal  Services  Corporation 

NOTICES 

Grant  and  cooperative  agreement  awards: 
Veterans  Consortium  Pro  Bono  Program.  57460 

National  Highway  Traffic  Safety  Administration 

NOTICES 

Meetings: 

Early  Warning  Reporting  procedures;  correction.  57479 
Motor  vechicle  safety  standards: 
Nonconforming  vehicles — 
Importation  eligibility;  determinations.  57479-57481 
Motor  vehicle  safety  standards; 
Nonconforming  vehicles — 
Importation  eligibility;  determinations,  57481-57483 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 
West  Coast  States  and  Western  Pacific  fisheries — 
Coastal  pelagic  fisheries;  seabirds  in  Hawaii  pelagic 
longline  fishery;  incidental  catch  reduction 
measures.  57346 
West  Coast  salmon.  57345 
NOTICES 
Permits: 
Mcuine  mammals.  57404-57405 

National  Parle  Service 

PROPOSED  RULES 

Special  regulations: 
Fire  Island  National  Seashore  Off-Road  Driving 
Regulations  Negotiated  Rulemaking  Advisory 
Committee;  meetings.  57357 
NOTICES 
Meetings: 

National  Parks  Overflight  Advisory  Group.  57450 

National  Science  Foundation 

NOTICES 

Meetings:  ' 

Proposal  review  meetings.  57460 

National  Transportation  Safety  Board 

NOTICES 

Meetings;  Sunshine  Act.  57461 

Natural  Resources  Conservation  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
Chippewa  Creek  Watershed.  OH.  57372-57373 
West  Fork  Duck  Creek,  OH.  57373-57374 

Field  office  technical  guides;  changes: 
California.  57374-57375 
Michigan.  57375 

Nuclear  Regulatory  Commission 

NOTICES 

Meetings;  Sunshine  Act,  57462 
Applications,  hearings,  determinations,  etc.: 
Virginia  Electric  &  Power  Co..  57461-57462 

Personnel  Management  Office 

NOTICES 

Health  benefits.  Federal  employees: 
Medically  underserved  areas  (2003  CY).  57463 

Meetings: 
Federal  Salary  Council,  57463 

Postal  Rate  Commission 

NOTICES 

Visits  to  facilities.  57463 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 
See  Health  Resources  and  Services  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Refugee  Resettlement  Office 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Refugee  Resettlement  Program — 
Refugees  in  local  areas  of  high  need.  57433-57445 


Research  and  Special  Programs  Administration 

NOTICES 

Exemption  applications  delayed;  list,  57483-57484 
Pipeline  safety: 
Advisory  bulletins — 
Liquefied  petroleum  gas  distribution  systems,  57484- 
57485 

Rural  Business-Cooperative  Service 

RULES 

Program  regulations: 
Certified  Mediation  Program;  implementation,  57309- 
57319 

Rural  Housing  Service 

RULES 

Program  regulations: 
Certified  Mediation  Program;  implementation,  57309- 
57319 

Rural  Utilities  Service 

RULES 

Program  regulations: 
Certified  Mediation  Program;  implementation,  57309- 
57319 

Securities  and  Exchange  Commission 

NOTICES 

Investment  Company  Act  of  1940: 

Exemption  applications — 
ETF  Advisors  Trust  et  al.,  57464-57468 
Self-regulatory  organizations;  proposed  rule  changes: 

American  Stock  Exchange  LLC,  57468 

Chicago  Board  Options  Exchange,  Inc.,  57468-57470 

National  Association  of  Securities  Dealers,  Inc.,  57470- 
57472 
Applications,  hearings,  determinations,  etc.: 

Public  utility  holding  company  filings,  57463-57464 

Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 

Texas,  57472 
Privacy  Act: 

Systems  of  records,  57472-57477 

Substance  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Meetings: 
Substance  Abuse  Prevention  Center  National  Advisory 

Council,  57445 
Substance  Abuse  Treatment  Center  National  Advisory 

Council,  57445 

Textile  Agreements  Implementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Transportation  Department 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  National  Highway  Traffic  Safety  Administration 

See  Research  and  Special  Programs  Administration 

Treasury  Department 

See  Internal  Revenue  Service 
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Rules  and  Regulations 


Federal  Register 

Vol.  67,  No.  175 

Tuesday.  September  10.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulattons  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

Farm  Service  Agency 

7  CFR  Part  785 

Farm  Service  Agency,  Rural  Houaing 
Service,  Rural  Utiiitiea  Service,  Rural 
Bualneas-Cooperative  Service 

7  CFR  Part  1946 
RIN  0560-AE02 

Certified  Mediation  Program 

agency:  Farm  Service' Agency, 
Department  of  Agriculture. 

ACTION:  Final  rule. 

SUMMARY:  The  Farm  Service  Agency 
(FSA)  is  amending  its  agricultural  loan 
mediation  regulations  to  implement  the 
requirements  of  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(the  1994  Act)  and  the  United  States 
Grain  Standards  Act  of  2000  (the  Grain 
Standards  Act).  This  rule  establishes 
and  modifies  requirements  and 
procedures  for  certification  and  funding 
of  State  mediation  programs.  This  rule 
also  moves  the  mediation  provisions,  as 
amended,  from  the  Rural  Development 
chapter  of  title  7  of  the  Code  of  Federal 
Regulations  (CFR)  to  the  FSA  chapter  of 
the  same  title. 

EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Chester  A.  Bailey,  Mediation  Program 
Manager,  FSA.  telephone  202-720- 
1471. 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866  and,  therefore, 
has  not  been  reviewed  by  the  Office  of 
Management  and  Budget  (0MB). 


Federal  Assistance  Program 

The  title  and  number  of  the  Federal 
assistance  program,  as  found  in  the 
Catalog  of  Federal  Domestic  Assistance, 
to  which  this  rule  applies,  are  Certified 
Mediation  Program — 10.435. 

Executive  Order  12372 

This  activity  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  requires  intergovernmental 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V,  published  at  48  FR 
29115  (June  24, 1983). 

Environmental  Evaluation 

It  has  been  determined  that  this  action 
will  not  have  a  significant  impact  on  the 
quality  of  the  human  environment. 
Therefore,  neither  an  Environmental 
Assessment  nor  an  Environmental 
Impact  Statement  is  needed  under  the 
National  Environmental  Policy  Act  of 
1969. 

Executive  Order  12612 

This  docimient  has  been  reviewed  in 
accordance  with  Executive  Order  12612, 
Federalism.  The  agency  has  determined 
that  this  action  does  not  have  significant 
Federalism  implications. 

Executive  Order  12988 

This  final  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988, 
Civil  Justice  Reform.  All  State  and  local 
laws  and  regulations  that  are  in  conflict 
with  this  rule  will  be  preempted,  no 
retroactive  effect  will  be  given  to  this 
rule,  and  administrative  proceedings 
published  at  7  CFR  part  1 1  must  be 
exhausted  before  action  for  judicial 
review  may  be  brought. 

Regulatory  Flexibility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  program.  The 
administration  certifies  that  this 
program  will  not  have  a  significant 
impact  on  a  substantial  number  of  small 
;  entities.  By  statute,  this  grant  program 
applies  only  to  States.  These  grants 
cannot  be  made  to  small  entities  or 
individuals.  Small  entities  may 
participate  in  mediation,  however,  to 
the  same  extent  as  individuals  and  other 
entities  affected  by  adverse  decisions 
covered  by  certified  mediation 
programs. 


Unfunded  Mandates  Reform  Act 

Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
tribal  governments,  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
the  Agency  generally  must  prepare  a 
written  Statement,  including  a  cost- 
benefit  analysis,  for  proposed  and  final 
rules  with  "Federal  mandates"  that  may 
result  in  expenditures  by  State,  local,  or 
tribal  governments,  in  the  aggregate,  or 
to  the  private  sector,  of  $100  million  or 
more  in  any  1  year.  When  such  a 
Statement  is  needed  for  a  rule,  section 
205  of  the  UMRA  generally  requires  the 
Agency  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
more  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objective  of 
the  rule. 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provisions  of  Title  II  of  the  UMRA)  for 
State,  local,  tribal  governments,  or  the 
private  sector.  Thus,  this  rule  is  not 
subject  to  the  requirements  of  sections 
202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995,  FSA  submitted 
a  request  to  OMB  for  the  approval  of  the 
certified  mediation  program  information 
collection  package  (0560-0165).  OMB 
control  number  0560-0165  was 
approved  for  use  through  February  29, 
2004. 

Background 

On  November  9,  1999,  FSA  published 
a  proposed  rule  (64  FR  61034)  to  amend 
its  agricultural  loan  mediation  program 
regulations  to  implement  the 
requirements  of  the  Federal  Crop 
Insurance  Reform  and  Department  of 
Agriculture  Reorganization  Act  of  1994 
(the  1994  Act)  (Pub.  L.  103-354).  The 
1994  Act  expanded  the  scope  of  issues 
that  may  be  mediated  in  State  mediation 
programs  certified  by  FSA.  The 
proposed  rule  modified  previously 
established  requirements  and 
procedures  for  certification  and  funding 
of  State  mediation  programs  under  the 
Agricultural  Credit  Act  of  1987  (the 
1987  Act)  (7  U.S.C.  5101  et  seq.). 

On  November  9,  2000,  the  Grain 
Standards  and  Warehouse  Improvement 
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Act  of  2000  (the  Grain  Standards  Act) 
(Pub.  L.  106—472)  was  enacted,  making 
a  number  of  additional  ameiidments  to 
the  1987  Act.  Section  306  of  the  Grain 
Standards  Act  reauthorizes  the 
mediation  program  through  fiscal  year 
2005,  and  provides  that  funds 
appropriated  by  Congress  to  the  state 
agricultural  mediation  program  must  be 
used  for  farm  credit  disputes  and  may 
be  used,  if  available,  for  other  specified 
U.S.  Department  of  Agriculture  (USDA) 
program  disputes.  This  section  also 
clarifies  that  the  term  "mediation 
services."  with  respect  to  mediation  or 
a  request  for  mediation,  may  include  all 
activities  related  to  the  intake  and 
scheduling  of  cases,  the  provision  of 
background  and  selected  information 
regarding  the  mediation  process, 
appropriate  financial  advisory  and 
counseling  services  performed  by  a 
person  other  than  a  State  mediation 
program  mediator,  and  the  mediation 
session.  The  Grain  Standards  Act  also 
clarifies  that  the  persons  eligible  for 
mediation  include:  agricultural 
producers,  creditors  of  producers  (as 
applicable),  and  persons  directly 
affected  by  actions  of  the  USDA.  The 
Grain  Standards  Act  further  provides 
that  mediation  is  voluntary  and  that  a 
person  may  not  be  compelled  to 
participate  in  such  mediation,  but  that 
the  statute  does  not  affect  any  law 
requiring  mediation  before  foreclosure 
on  agricultural  land  or  property. 

FSA  has  incorporated  these  statutory 
provisions  in  the  final  rule.  Section 
785.1(d)  of  the  final  rule  provides  that 
mediation  is  voluntary  and  a  that  a 
person  may  not  be  compelled  to 
participate  in  a  mediation,  but  that  the 
statute  does  not  affect  any  law  requiring 
mediation  before  foreclosure  on 
agricultural  land  or  property.  A 
conforming  definition  of  mediation 
services  has  been  added  in  §  785.2,  and 
a  new  definition  of  "covered  persons" 
in  §  785.2  specifies  who  may  request 
mediation  and  issues  that  may  be 
mediated. 

This  rule  also  removes  the  mediation 
provisions  from  the  Rural  Development 
chapter  of  Title  7  of  the  CFR  (Chapter 
18)  and  incorporates  those  provisions 
into  a  new  part  785  in  the  FSA  chapter 
(Chapter  7)  of  Title  7. 

Public  Comment 

The  comment  period  for  the  proposed 
rule  ended  on  January  10,  2000.  FSA 
solicited  comments  on  the  proposed 
rule  in  general,  and  particularly  on 
certain  specific  matters  addressed  or 
considered  during  development  of  the 
proposed  rule,  specifically:  Training 
programs  implemented  by  States,  the 
requirement  for  quarterly  reporting  by 


certified  State  mediation  programs,  the 
experience  of  States  in  mediating  the 
additional  issues  authorized  for 
mediation  in  the  1994  Act,  mediation 
not  involving  USDA  agencies  and 
programs,  the  proposed  changes  in 
procedures  for  determining  grant 
awards  and  managing  an  administrative 
reserve,  and  the  appropriateness  of 
requiring  mediation  program 
participants  to  satisfy  a  needs  test  as  a 
condition  for  use  of  grant  funds  to  pay 
for  financial  advisory  and  coimseling 
services  in  preparing  participants  for 
mediation. 

Summary  of  Comments 

Comments  were  received  from  the 
Coalition  of  Agricultural  Mediation 
Programs  (CAMP)  representing  25 
USDA-certified  State  mediation 
programs,  12  USDA-certified  State 
mediation  programs,  the  American  Bar 
Association,  the  Nebraska  Legal  Aid 
Society,  the  Oklahoma  Farmers  Union, 
and  two  mediators.  The  comments 
addressed  a  number  of  issues  relating  to 
the  proposed  rule  in  addition  to  those 
for  which  we  had  specifically  solicited 
comment.  FSA  considered  the 
comments  and  incorporates  many  of  the 
recommendations  and  suggestions  in 
this  rule.  The  following  is  a  review  of 
the  general  subjects  of  comments  and  of 
the  changes  made  in  the  final  rule  in 
response. 

Training  Programs  Implemented  by 

States 

The  proposed  rule  required  a  state 
requesting  certification  to  describe  the 
State  mediation  program  education  and 
training  requirements  for  mediators. 
One  commentor  stated  that  the  request 
for  information  concerning  State 
programs  for  training  mediators  is 
appropriate  provided  that  FSA 
understands  that  each  program  will 
employ  different  models  of  mediation, 
and  that  the  training  curricula  will  vary 
from  one  program  to  another.  The 
commentor  also  stated  that  it  is 
necessary  for  the  various  USDA 
agencies  to  work  with  the  State 
agricultural  mediation  programs  to 
provide  training  so  that  mediators  are 
adequately  trained  on  issues  relating  to 
USDA  programs. 

The  commentor  observed  that  USDA 
personnel  need  additional  training 
regarding  the  objectives  of  mediation 
and  its  potential  benefits.  The 
commentor  recommended  that  as  part  of 
a  cooperative  training  effort,  USDA 
personnel  who  will  be  involved  in  the 
mediation  process  receive  training  on 
mediation.  Another  comment  proposed 
that  the  USDA  conduct  routine 
mediation  training  and  orientation 


workshops  for  USDA  staff  and  other 
consumer  populations  on  the  use  and 
processes  associated  with  mediation 
services. 

Several  other  comments  came  from 
certified  State  mediation  programs 
pointing  out  that  their  State  laws  set 
standards  for  training,  qualifications, 
ethics  and  continuing  education 
requirements  for  approved  mediation 
programs  and  mediators.  Other 
comments  encouraged  FSA  to  work 
with  CAMP  and  States  with  certified 
mediation  programs  to  develop  criteria 
for  those  training  requirements  if  there 
are  specific  areas  that  FSA  believes  it 
needs  to  monitor  considering  that 
training  requirements  are  generally 
approved  under  individual  State  laws  as 
well.  Other  commentors  suggested  that 
the  USDA  work  with  certified  States  to 
develop  curriculum  and  materials  that 
comport  with  USDA  standards,  for 
example,  in  a  joint  project  with  special 
funding.  In  contrast,  other  conmients 
suggested  that  because  of  the  diversity 
of  State  laws  and  the  specific  needs  of 
the  individual  State  programs,  mediator 
qualifications  and  training  requirements 
generally  should  be  left  to  the  respective 
certified  mediation  programs. 

FSA  agrees  that  both  USDA 
employees  and  mediators  must  be 
adequately  trained  for  the  mediation 
process  to  functioil  effectively.  In 
response  to  the  comments,  FSA  has 
added  minimum  Federal  standards  of 
mediator  training  to  this  rule  to  ensure 
a  threshold  level  of  mediator 
qualifications  in  all  certified  State 
mediation  programs.  For  clarity, 
"mediator"  and  "qualified  mediator" 
are  separately  defined  in  §  785.2.  The 
definition  of  "qualified  mediator" 
establishes  a  minimum  training 
requirement  that  will  apply  in  any  State 
without  a  law  prescribing  mediator 
qualifications.  The  minimum  training 
requirements  in  the  final  rule 
correspond  to  the  minimums  among 
States  that  prescribe  mediator 
qualifications  by  law.  As  one  condition 
of  USDA  certification  under  §  501  of  the 
1987  Act,  a  State  mediation  program 
must  train  its  mediators.  FSA  also 
intends  to  work  with  certified  States  on 
an  on-going  basis  to  schedule  joint 
training  programs  from  time  to  time  as 
funding  is  available. 

Quarterly  Reporting  by  Certified  State 
Mediation  Programs 

One  commentor  stated  that  reporting 
requirements  need  to  stay  proportional 
to  the  level  of  funding  tHat  is  received 
by  the  States.  Because  of  the  relatively 
small  size  of  the  maximum  grants  to 
certified  State  mediation  programs, 
annual  rather  than  quarterly  reporting  is 
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appropriate.  Comments  from  certified 
State  mediation  programs  conciured 
that  quarterly  reporting  beyond 
financial  reporting  would  greatly 
increase  the  reporting  burden  on  States 
and  that  quarterly  reporting  would  be 
excessively  burdensome,  especially  on 
smaller  programs  where  administrative 
staff  and  time  are  limited.  All  comments 
concurred  that,  with  the  exception  of 
financial  reporting,  reporting  by 
certified  State  mediation  programs 
should  be  on  an  annual  basis.  One 
commentor  suggests  that  programs 
receiving  grants  of  less  than  $100,000 
should  report  imder  a  simplified 
system.  Another  commented  that  as  a 
general  matter  the  collection  of 
information  from  the  certified  programs 
is  necessary  and  that  the  commentor 
would  like  to  work  with  FSA  to  develop 
a  uniform  reporting  system  that 
minimizes  the  burden  of  collecting 
information  and  provides  a  better 
measure  of  program  performance. 

In  light  01  these  comments,  the  final 
rule  does  not  modify  reporting 
requirements  in  §  785.8  to  require 
quarterly  reporting  on  program 
performance  except  as  required  imder 
the  Uniform  Federal  Assistance 
Regulations,  7  CFR  part  3015,  and  the 
Uniform  Administrative  Requirements 
for  Grants  and  Cooperative  Agreements 
to  State  and  Local  Governments,  7  CFR 
part  3016.  FSA  will  continue  to  work 
with  certified  State  mediation  programs 
to  determine  how  best  to  minimize  the 
paperwork  burden  on  certified  States 
and,  at  the  same  time,  provide  a  better 
method  of  measiu-ing  aimual 
performance  of  the  States'  mediation 
programs. 

Funding  and  Administrative  Reserve 

The  procedure  for  determining  grant 
awards  to  certified  State  mediation 
programs  in  the  proposed  rule 
represented  an  important  change  from 
the  existing  regulations.  Under  current 
regulations,  certified  States  are  awarded 
grants  based  on  their  requests,  subject  to 
the  statutory  limitations.  Where  States' 
total  grant  requests  exceeded  the  funds 
appropriated,  funds  are  allocated  to 
States  pro-rata.  The  proposed  rule  set 
forth  a  series  of  criteria  as  factors  that 
would  be  considered  in  making  awards 
to  States. 

In  addition,  the  proposed  rule 
provided  for  an  administrative  reserve 
that  would  be  funded  by  withholding  10 
percent  of  the  total  funds  so  that  funds 
from  the  reserve  could  be  obligated  later 
in  the  fiscal  year  to  newly  qualified 
States  or  reallocated  to  States  to  meet 
demand  for  mediation  services 
exceeding  States'  initial  projections,  and 
then,  subsequently,  to  requesting  States. 


In  addition,  to  provide  for  flexibility  in 
allocation  of  the  program's  limited 
funding,  the  reserve  mechanism  is 
intended  to  provide  a  means  for  the 
program  to  award  funding  at  the 
beginning  of  the  second  half  of  a  fiscal 
year  for  a  mediation  program  in  a  State 
that  newly  qualifies  in  the  first  half  of 
a  fiscal  year.  Under  the  current 
regulation,  a  newly  certified  State 
program  is  required  to  wait  for  an  award 
of  grant  funds  until  the  following  fiscal 
year. 

Administrative  Reserve 

Several  State  mediation  programs 
suggested  that  5  percent  of  the  total 
grant  funds  should  be  held  in  reserve 
rather  than  10  percent  because  the  siun 
withheld  would  be  excessive  when  total 
funds  appropriated  are  not  sufficient  to 
meet  all  eligible  State  matching  grant 
needs.  These  commentors  also 
suggested  that  making  the  reserve  a  bit 
smaller  rather  than  larger  should 
encourage  States  to  submit  applications 
for  new  certification  or  re-certification 
by  the  August  1  deadline.  The 
commentors  further  suggested  that 
meeting  excess  demand  for  mediation  in 
existing  certified  States  should  be  a 
priority  over  making  grants  to  States 
newly  certified  in  the  current  fiscal  year 
or  to  previously  certified  States  missing 
the  August  1  deadline  for  recertification. 
FSA  agrees  with  these  comments,  and 
the  final  rule  provides  in  §  785.7(d)  for 
a  reserve  of  5  percent  of  the  total  grant 
funds  appropriated  for  the  fiscal  year. 
The  final  rule  also  revises  priorities  for 
disbursements  from  the  administrative 
reserve  fund  to  provide  in  §  785.7(d)(1) 
that  additional  unbudgeted  demands  for 
mediation  services  in  qualifying  States 
submitting  certifications  or 
recertifications  on  or  before  August  1  in 
a  calendar  year  that  are  received  on  or 
before  March  1  of  the  fiscal  year  will  be 
given  priority  over  requests  for 
certification  received  between  August  2 
and  March  1 .  As  suggested  by 
commentors,  this  change  will  provide 
additional  incentive  for  States  to  submit 
timely  requests  for  certification  and  re- 
certification. 

One  commentor  questioned  why  FSA 
will  accept  requests  for  certification 
after  the  annual  August  1  deadline, 
objecting  because  the  policy  reduces 
funding  available  to  States  that  submit 
timely  grant  requests.  To  clarify  the 
purpose  of  the  reserve,  the  reserve  is 
relabeled  an  "administrative  reserve"  in 
the  final  rule  to  reflect  its  administrative 
utility  more  clearly.  FSA  policy  to 
receive  and  consider  requests  for 
certification  and  recertification 
submitted  after  the  August  1  deadline 
reflects  its  belief  that  FSA  should 


accommodate  the  varying  schedules  on 
which  States  may  be  able  to  meet 
certification  requirements,  particularly 
those  requiring  legislative  action  by  the 
respective  State  governments.  In 
response  to  other  comments,  the  final 
rule  provides  in  §  785.7(d)(l)(i) — (ii) 
that  grant  requests  received  between 
August  2  and  March  1  will  not  be 
considered  for  funding  in  a  fiscal  year 
until  the  Administrator  has  determined, 
what  additional  funding  from  the 
administrative  reserve  should  be 
allocated  to  qualifying  States  that 
submitted  timely  requests. 

The  final  rule  also  provides  in 
§  785.7(d)(l)(ii)  that  funding  granted  in 
response  to  a  late-submitted  request  for 
a  grant  by  a  State  requesting  re- 
certification may  be  made  effective  as  of 
the  begiiming  of  the  fiscal  year.  To 
accommodate  the  differences  in 
designations  of  fiscal  years  by  the 
Federal  Government  and  the  States,  the 
final  rule  expressly  provides  in 
§  785.7(e),  pursuant  to  7  CFR  3016.23, 
that  any  State  receiving  a  grant  may 
carry  forward  funds  unobligated  at  the 
end  of  the  Federal  fiscal  year  into  the 
next  fiscal  year. 

In  combination,  these  provisions  in 
the  final  rule  are  intended  to  provide  a 
measure  of  administrative  flexibility  to 
support  USDA  policy  favoring  increased 
use  of  mediation  as  a  means  for 
resolution  of  administrative  disputes,  to 
assist  efficient  allocations  of  limited 
funds  in  response  to  unanticipated 
demands,  and  to  accelerate  start-up  of 
newly  certified  State  mediation 
programs. 

Funding  Criteria 

Several  commentors  expressed 
concern  about  the  criteria  that  are  to  be 
used  to  determine  funding.  There  were 
concerns  that  using  both  objective 
criteria  and  criteria  providing  for 
discretion  could  operate  unfairly.  States 
with  mandatory  mediation  programs 
would  clearly  serve  more  clients  while 
States  without  mandatory  agricultural 
mediation  programs  would  need  to 
commit  resources  for  outreach  that 
would  be  unnecessary  in  States  with 
mandatory  agricultural  mediation 
requirements.  The  existence  of  these 
competing  concerns  is  a  reason  why  the 
final  rule  must  provide  for  discretion  in 
allocating  grant  funds.  The  criteria  in 
the  final  rule  accordingly  identify 
considerations  that  will  affect 
determinations  of  grant  awards  but  do 
not  specify  a  formula.  No  substantive 
changes  were  made  in  response  to  these 
comments. 
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Certification  Requests 

One  commentor  stated  that  it 
appreciates  the  need  for  USDA  to 
receive  sufficient  information  and 
documentation  to  adequately  evaluate 
whether  a  State's  request  for 
certification  meets  the  eligibility  criteria 
to  become  a  certified  mediation 
program.  However,  it  maintains  that  the 
existing  certification  process  provides 
WSDA  with  adequate  information  to 
make  this  decision.  The  commentor 
requested  that  the  certification  process 
be  kept  as  simple  as  possible  so  as  not 
to  discourage  new  or  existing  States 
from  participating. 

FSA  agrees  that  the  procedures  for 
requesting  certification  of  a  State 
mediation  program  and  for  requesting 
grant  assistance  should  be  manageable 
for  States  participating  in  the  certified 
State  mediation  program.  The  final  rule 
is  reorganized  to  reflect  more  clearly  the 
differing  requirements  for  certification 
of  a  State  mediation  program  (§  785.3) 
and  submission  of  a  request  to  obtain 
grant  funds  for  a  certified  program 
(§  785.4).  For  purposes  of  certification, 
FSA  will  rely  on  the  certification 
required  of  a  governor  or  the  head  of  a 
State  agency  designated  by  the  governor. 
The  changes  from  the  proposed  rule 
requiring  submission  by  States  of 
information  concerning  training  of 
mediators  and  the  State's  experience  in 
delivery  of  mediation  services  are 
adopted  to  achieve  a  better  allocation  of 
grant  funds  relative  to  needs  while 
preserving  some  administrative 
flexibility  to  make  grants  to  support 
mediation  programs  in  newly  qualifying 
States. 

Also,  while,  pursuant  to  7  U.S.C. 
5101(c)(3)(E)-{F),  the  governor  of  a  State 
must  certify  that  lenders  and  borrowers 
of  agricultural  loans  received  adequate 
notification  of  the  mediation  program 
(§  785.3(a){2)(v))  and  that,  in  the  case  of 
other  issues  covered  by  the  mediation 
program,  persons  directly  affected  by 
actions  of  the  USDA  received  adequate 
notification  of  the  mediation  program 
{§  785.3{a)(2)(vi)),  these  requirements 
are  effectively  met  by  USDA  agencies. 
As  required  by  7  U.S.C.  6995,  covered 
agencies  must  offer  mediation  when  a 
certified  mediation  program  is  available 
as  part  of  their  informal  appeals  process. 

Several  commentors  recommended 
that  regulations  be  modified  to  identify' 
what  specific  information  must  be 
included  in  a  grant  request  in 
compliance  with  7  CFR  parts  3015  and 
3016.  FSA  believes  that  modifying  the 
rule  as  suggested  would  introduce  either 
redundancy  or  inconsistency,  so  no 
changes  have  been  made  in  response  to 
these  comments.  Parts  3015  and  3016 


contain  uniform  rules  that  apply  to 
USDA  grants  and  cooperative 
agreements  to  State  and  local 
governments,  universities,  non-profit 
and  for-profit  organizations.  The  State 
mediation  programs  qualifying  to  date 
are  operated  primarily  by  State 
universities  or  State  departments  of 
agriculture,  but  other  State  agencies  can 
be  certified  as  State  mediation 
programs.  As  a  general  matter,  States  are 
familiar  with  the  uniform  requirements 
set  forth  in  parts  3015  and  3016.  It  is  the 
responsibility  of  the  State  to  know  and 
comply  with  the  applicable  sections  of 
parts  3015  and  3016  when  applying  for 
and  receiving  USDA  grants. 

Use  of  Grant  Funds  To  Support 
Mediation  in  Other  Programs  of  the 
USDA 

Several  commentors  stated  that  the 
allowable  costs  provision  in  the 
proposed  rule  appears  to  authorize 
mediation  programs  to  use  grant  funds 
to  mediate  disputes  for  persons  directly 
affected  by  actions  of  any  USDA  agency, 
but  that  the  USDA  has  required  that  the 
Secretary  make  a  specific  designation 
for  grant  funds  to  be  used  to  mediate 
disputes  in  other  programs  of  the  USDA. 
The  final  rule  removes  this 
inconsistency  and  provides  in  §  785.2, 
in  the  definition  of  "covered  persons," 
that  the  Secretary  may  designate  issues 
for  mediation  where  other  persons  are 
directly  affected  by  actions  of  the  USDA 
and  that  State  mediation  programs  may 
certify  that  they  provide  mediation 
services  to  such  persons  (§  785.3(a)(2)). 
Within  the  general  scope  of  the 
discretion  of  the  Secretary  authorized  by 
section  501(c)(1)  of  the  1987  Act,  the 
final  rule  contemplates  that  the  specific 
authorizations  for  uses  of  grant  funds  to 
mediate  such  disputes  will  vary  with 
particular  circumstances  and  should  not 
be  specified  in  the  final  rule. 

The  final  rule  also  provides  that  a 
certified  State  mediation  program  may 
require  non-USDA  participants  in 
mediations  to  pay  a  fee  for  mediation 
services  (§  785.5),  but  that  no  such  fee 
may  be  required  of  any  USDA  agency 
that  is  mandated  to  participate  in 
mediation.  The  restriction  against 
imposition  of  fees  on  USDA  agencies 
mandated  to  participate  in  mediations 
reflects  that  the  USDA  is  already 
funding  the  mediation  program  through 
grants  and  cannot  reasonably  be 
expected  to  pay  twice.  In  addition,  one 
of  the  primary  reasons  to  charge  a  fee  for 
mediation  is  to  ensiue  good-faith 
participation.  By  law,  USDA  agencies 
must  participate  in  good  faith  in 
mediation.  As  a  result,  there  is  no 
reason  to  charge  USDA  agencies  a  fee  to 


participate  in  mediation  to  ensure  their 
good  faith. 

Experience  in  Mediating  the  Additional 
Issues  Authorized  for  Mediation  in  the 
1994  Act 

Both  the  1994  Act  and  the  Grain 
Standards  Act  expanded  the  statutory 
coverage  of  issues  that  may  be  mediated 
by  a  State  mediation  program  and  the 
categories  of  persons  that  may  be 
eligible  for  mediation  services  through  a 
certified  program.  The  proposed  rule 
reflected  the  specific  expansions  of 
coverage  under  the  1994  Act  and  also  its 
authorization  for  the  Secretary  to 
identify  other  issues  appropriate  for 
mediation. 

The  Secretary's  Memorandum  4710- 
1,  dated  March  23,  2000,  entitled 
"USDA  Alternative  Dispute  Resolution 
Policy,"  authorized  expansion  of  the 
issues  handled  by  USDA-certified  State 
mediation  programs  in  accordance  with 
the  1994  Act  to  include  rural  housing 
loans;  rural  business  loans;  crop 
insurance;  and  other  issues  the 
Secretary  may  subsequently  consider 
appropriate.  The  final  rule  also  reflects 
further  expansions  of  coverage  of  issues 
and  of  persons  eligible  for  mediation 
services  under  the  Grain  Standards  Act 
to  include  mediations  of  disputes 
between  producers  and  their  creditors 
involving  agricultural  loans,  regardless 
of  whether  the  loans  are  made  or 
guaranteed  by  the  USDA  or  are  made  by 
a  third  party  (§§  785.2  ("Covered 
persons")  and  785.3(b)(2)). 
Significantly,  the  final  rule  does  not 
refer  to  "agricultural  loan  mediation," 
but  instead  refers  to  mediation  services 
delivered  by  certified  State  mediation 
programs.  Pursuant  to  the  Secretary's 
alternative  dispute  resolution  policy, 
the  final  rule  also  supports  greater 
utilization  of  the  certified  State 
mediation  programs  to  resolve  both 
credit  and  n6n-credit  issues  in  rural 
communities. 

In  light  of  this  policy,  the  USDA 
solicited  specific  comments  regarding 
program  experience  to  date  in  mediating 
the  broader  range  of  issues  covered  by 
the  1994  Act.  Comments  from  the 
certified  State  programs  were  generally 
supportive  that  the  coverage  of  issues 
for  mediation  under  their  programs 
could  be  expanded.  With  respect  to 
mediation  of  non-credit  issues,  one 
mediator  commented  that  the 
opportimities  for  resolution  of  such 
issues  in  mediation  has  been 
constrained  by  rigidity  in  the  program 
regulations  governing  many  such 
disputes.  For  mediation  to  be  effective, 
participants  must  have  confidence  that 
there  are  options  that  can  be  explored 
with  the  assistance  of  a  mediator.  The 
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commentor  observed  that  many  of  the 
regulations  implicated  in  mediations  of 
non-credit  issues  were  published  pnor 
to  1994  and  the  regulations  may  need 
modification  to  o^ate  more  opportunity 
for  mediated  resolutions  of  disputes. 

Other  commentors  suggest  that  the 
differing  opportunities  for  developing 
options  are  a  consideration  that  States 
are  taking  into  accoiuit  in  management 
of  their  mediation  intake  processes. 
These  States  are  determining  at  an  early 
stage  whether  an  issue  in  dispute  may 
be  amenable  to  mediation,  so  that  their 
clients  may  be  soimdly  advised  whether 
mediation  is  a  good  option  for 
resolution  of  the  dispute. 

FSA  agrees  that  mediation  programs 
should  take  appropriate  steps  to 
determine  at  an  early  stage  whether  the 
issues  in  a  dispute  are  subject  to 
statutory  or  regulatory  requirements  that 
must  apply  uniformly  that  diminish  or 
eliminate  opportunities  for  effective 
mediation  of  a  dispute.  FSA  likewise 
agrees  that  in  situations  where  there  is 
a  sense  that  nothing  can  be 
accomplished,  the  mediation  program  as 
a  whole  is  adversely  affected.  In  a 
number  of  situations,  however, 
mediations  involving  disputes  imder 
uniformly  applicable  regulatory 
standards  may  focus  on  strategies  for 
resolution  of  a  dispute  with  options, 
e.g.,  in  wetlands  disputes,  options  for 
mitigation  or  restoration  of  wetiands,  or 
in  claims  disputes,  options  for 
repayment  of  debts. 

Mediation  Not  Involving  USDA 
Agencies  and  Programs 

One  commentor  noted  that  agriculture 
disputes  not  involving  USDA  or      , 
agricultural  credit  may  be  mediated  by 
certified  programs,  but  that  USDA  funds 
may  not  cover  such  costs.  FSA  agrees 
that  with  regard  to  the  costs  of  non- 
USDA  non-agricultural  credit 
mediation,  grant  funds  are  not  allowed 
to  assist  producers  who  have  disputes 
with  other  producers.  The  Grain 
Standards  Act  clarified  that  persons 
eligible  for  mediation  services  include 
agricultural  producers,  creditors  of 
producers  (as  appropriate),  and  persons 
directly  affected  by  actions  of  the 
USDA.  It  is  intended  that  grant  funds 
will  be  used  by  certified  States  to  assist 
producers  resolve  agriculture-related 
disputes  with  the  USDA  that,  if  not 
timely  resolved,  would  discourage 
lenders  fix>m  financing  their  operations. 
FSA  has  clarified  this  issue  in  the  final 
nde  in  §  785.4(c)(1)  by  providing  that 
grant  funds  can  be  used  to  pay  eligible 
costs  that  are  reasonable  and  necessary 
to  carry  out  the  State's  certified 
mediation  program  in  providing 
mediation  services  to  covered  persons. 


i.e.,  agriculture  producers  and  their 
creditors,  and  other  persons  directly 
affected  by  actions  of  the  USDA. 

Use  of  a  Financial  Needs  Test  as  a 
Condition  for  Use  of  Grant  Funds  To 
Pay  for  Financial  Advisory  and 
Counseling  Services  in  Preparing  Clients 
for  Mediation 

The  proposed  rule  provided  that  costs 
of  providing  financial  advisory  and 
coimseling  services  to  mediation  clients 
would  be  aUowed  if:  the  services  were 
incidental  to  a  mediation  case,  a 
financial  need  was  demonstrated  under 
guidelines  established  by  the  program 
and  reported  to  FSA,  the  work  product 
was  made  available  to  all  parties  to  a 
mediation,  the  services  were  provided 
under  the  control  of  a  mediator,  and 
were  determined  in  advance  to  be 
reasonable,  necessary,  and  consistent 
with  the  goal  of  mediation  in  the 
particular  case.  Comments  were 
solicited  particularly  regarding  this 
financial  needs  test. 

One  commentor  stated  that  the 
requirement  that  preparatory  financial 
advisory  and  counseling  services  should 
be  provided  under  the  control  of  the 
mediator  should  be  deleted,  or  at  least 
modified  to  provide  for  control  by  staff 
of  the  mediation  program  rather  than  by 
the  mediator.  The  commentor  believed 
that  mediators  would  be  exposed  to  ex 
parte  communications  from  assisted 
parties  prior  to  mediation,  which  would 
appear  to  compromise  their  neutrality 
and  interfere  with  their  ability  to  get  a 
balanced  understanding  of  the  facts 
implicated  in  a  mediation.  These 
concerns  are  also  reflected  in  other 
comments  on  the  proposed  rule.  The 
commentor  suggested,  and  FSA  agrees, 
that  costs  of  financial  advisory  services 
provided  by  a  person  other  than  a 
mediator  are  allowable  when  approved 
under  guidelines  established  by  the 
certified  State  mediation  program  and 
are  reported  to  FSA. 

Several  commentors  stated  that  the 
requirement  in  the  proposed  rule  that 
the  results  of  financial  analysis  be  made 
available  to  all  parties  as  a  condition  for 
allowing  the  cost  should  be  deleted. 
One  commentor  observed  that,  as  a 
practical  matter,  participants  are  going 
to  provide  all  relevant  information  to  an 
analyst  only  if  participants  are 
reasonably  certain  to  retain  some 
control  over  the  information  that  they 
provide.  This  suggested  change  is 
reflected  in  §  785.4  of  the  final  rule, 
however,  which  provides  that  such 
services  may  be  provided  imder 
guidelines  established  by  the  certified 
State  mediation  program.  To  ensure 
accoimtability  in  delivery  of  such 
services  under  guidelines  established  by 


certified  State  mediation  programs,  the 
final  rule  also  provides,  in  §  785.9(a), 
that  records  of  delivery  of  financial 
advisory  and  counseling  services  are 
pertinent  records  for  review  that  must 
be  maintained  by  the  program  and  that 
the  USDA  or  other  Federal  Departments 
must  be  granted  access  to  these  records 
for  purposes  of  evaluation,  audit,  and 
monitoring  of  the  certified  State 
mediation  program. 

As  a  general  matter,  commentors 
supported  providing  financial  and 
counseling  services  by  certified 
mediation  programs,  but  did  not 
support  the  requirement  of  a  financial 
needs  test.  The  commentors  stated  that 
requiring  a  financial  needs  test  would 
be  a  burden  on  both  mediation  programs 
and  producers  seeking  assistance.  In 
cases  where  a  mediation  client  might  be 
desperately  in  need  of  assistance  simply 
to  sort  out  financial  documents  prior  to 
a  mediation,  requiring  the  mediation 
client  to  complete  a  financial  needs 
assessment  could  impede  the  client 
from  actually  requesting  financial 
advice  because  the  process  to  qualify  for 
assistance  would  appear  too 
complicated. 

Other  commentors  pointed  out  that  in 
an  overwhelming  majority  of  the  credit 
cases  handled,  producers  will  have 
financial  need;  otherwise,  they  would 
not  be  seeking  mediation  in  the  first 
place.  Given  these  general 
circumstances,  the  commentors 
suggested  that  administering  the 
financial  needs  test  would  delay  and 
interfere  with  time  better  spent  assisting 
mediation  clients  with  preparations  for 
productive  mediation  sessions.  FSA 
agrees  and  has  revised  §  785.4 
accordingly. 

Comments  on  Other  Matters 

Notice  of  Mediation  Services 

One  comment  was  received 
suggesting  that  the  proposed  rule  should 
clarify  how  potential  mediation  clients 
receiving  adverse  decisions  in  USDA 
programs  are  to  be  notified  of  mediation 
services.  The  final  rule  clarifies  in 
§  785.1(b)  that,  where  a  certified  State 
mediation  program  is  available,  USDA 
agency  notices  of  decisions  will  offer  as 
part  of  the  agency's  informal  appeal 
process  the  opportunity  to  mediate  the 
decision  under  the  certified  State 
mediation  program,  in  accordance  with 
the  agency  regulations  applicable  to  its 
informal  appeals  process.  The  USDA 
adverse  decision  notice  will  satisfy  the 
grantee's  notice  requirement. 

Because  section  274  of  the  1994  Act 
requires  that  notices  of  decisions  by 
covered  agencies  must  offer  the 
opportunity  to  mediate  in  States  with 
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certified  State  mediation  program  as 
part  of  their  informal  appeals  processes, 
State  mediation  programs  need  only 
ensure  that  appropriate  procedures  are 
in  place  to  schedule  mediations  and  to 
notify  parties  when  a  mediation  closes. 
In  addition.  State  mediation  programs 
shall  also  ensure  that  procedures  in 
place  publicize  the  availability  of 
mediation  so  as  to  ensure  that  persons 
involved  in  agricultural  loans, 
regardless  of  whether  the  loans  are 
made  or  guaranteed  by  the  Secretary  or 
made  by  a  third  party,  also  receive 
adequate  notification  of  the  mediation 
program. 

Guidance  for  Agency  Participation  in 
Mediations 

One  commentor  suggested  that  FSA 
should  clarify  the  manner  in  which 
USDA  agencies  are  to  participate  in 
mediations,  specifically,  that  FSA 
should  "clearly  delineate  both  the 
format  and  the  level  of  participation  the 
Department  and  its  sub-agencies  will 
follow."  The  commentor  observed  that 
the  proposed  rule  does  not  adequately 
establish  how  the  assistance  to 
mediation  programs  provided  for  in  the 
rule  is  to  culminate  in  delivery  of 
mediation  services. 

FSA  agrees  that  its  guidance  regarding 
the  duties  of  agency  participants  in 
mediations  should  be  clarified.  For 
example,  FSA  is  ciurently  streamlining 
its  farm  loan  program  regulations  and 
expects  to  resolve  the  apparent 
inconsistencies  and  update  many 
obsolete  provisions  in  current 
regulations  during  this  process.  As  to  a 
need  for  more  general  guidance 
regarding  the  duties  of  agency 
participants  in  mediation  programs, 
FSA  agrees  that  guidance  regarding  the 
contours  and  constraints  on  agency 
participation  in  mediation  processes 
should  be  addressed  in  the  rules 
governing  informal  agency  appeals 
processes,  e.g.,  7  CFR  parts  614  and  780. 
While  agreeing  in  principle  with  this 
comment,  FSA  believes  that  agencies 
must  adopt  rules  tailored  to  their 
respective  programs  and  is  more 
generally  concerned  that  any  such 
regulations  provide  sufficient  flexibility 
to  permit  States  latitude  to  experiment 
with  different  mediation  strategies 
within  the  guidelines  that  agencies  may 
establish.  Section  785. l(b]  has  been 
revised  accordingly. 

Access  to  Records  and  Confidentiality 

The  proposed  rule  expressly  provided 
that  pertinent  records  of  certified  State 
mediation  programs  must  be  made 
available  to  the  Government  in 
accxirdance  with  7  CFR  3015.24.  It 
further  provided  that  parties  in  a 


mediation  should  sign  an 
acknowledgment  that  the  Government 
would  have  access  to  mediation  records 
to  conduct  an  audit  or  evaluation  of 
mediation  services  funded  in  whole  or 
part  by  the  USDA. 

One  commentor  stated  that  "records" 
should  be  defined  and  that  the  rule 
should  expressly  identify  what  records 
will  be  considered  pertinent  that  must 
be  made  available  for  an  audit.  Section 
785.9  of  the  final  rule  identifies  specific 
"pertinent  records"  of  mediations  to  be 
maintained  and  made  available  for 
purposes  of  audit,  evaluation,  or 
monitoring.  "Pertinent  records"  include 
the  following:  (i)  Names  and  addresses 
of  applicants  for  mediation  services;  (ii) 
dates  mediations  are  opened  and  closed; 
(iii)  issues  mediated;  (iv)  records  of 
financial  advisory  and  counseling 
services  furnished  to  parties  in 
mediation;  (v)  dates  of  sessions  with 
mediators;  (vi)  names  of  mediators;  (vii) 
other  mediation  services  furnished  to 
participants  by  the  program;  (viii)  sums 
charged  for  each  mediation  service;  and 
(ix)  outcomes  of  mediation  services 
including  formal  settlement  results  and 
supporting  documentation.  These  are 
the  minimum  records  needed  for  FSA 
and  the  Office  of  Inspector  General  to 
monitor  the  use  of  Federal  grants  for 
certified  mediation  programs  and  ensure 
the  integrity  of  the  grant  program.  Most 
of  these  items  would  not  be  protected  as 
"dispute  resolution  communications" 
under  sections  571  and  574  of  the 
Administrative  Dispute  Resolution  Act 
of  1996  (ADR  Act)  (5  U.S.C.  571  et  seq.) 
because  the  basic  information  would  be 
included  in  any  written  agreement  to 
mediate  or  any  final  mediation 
resolution  agreement.  Section  574 
prohibitions  also  do  not  apply  to 
information  necessary  to  document  such 
mediation  resolutions  according  to 
paragraph  (g)  of  that  section.  To  the 
extent  that  "pertinent  records"  are 
normally  protected  by  the  ADR  Act,  the 
parties  will  acknowledge  and  consent  to 
their  release  for  the  limited  purposes  of 
7  CFR  785.9.  FSA  has  adopted  a 
reasonable  maintenance  requirement  of 
5  years  for  these  acknowledgments. 

The  final  rule  also  clarifies  in  §  785.9 
that,  notwithstanding  7  CFR  3015.24, 
pertinent  records  must  be  disclosed  to 
the  USDA,  the  Comptroller  General  of 
the  United  States,  the  Administrator, 
and  their  representatives  only  as 
necessary  to  monitor,  audit  or  evaluate 
mediation  services  funded  in  whole  or 
in  part  by  the  USDA.  This  access 
provision  is  not  intended  to  be  used  to 
seek  information  to  use  against  the 
participant  in  an  imrelated 
administrative  decision.  FSA  recognizes 
that  not  all  communications  made  to  a 


mediator  in  confidence  or  all  mediator ' 
work  product,  including  records  of 
mental  impressions,  will  be  maintained 
indefinitely.  The  final  rule  is  intended 
to  clarify  that  mediators'  notes,  other 
highly  sensitive  dociunents  prepared  for 
mediation,  and  other  records  of 
mediators'  impressions  will  not  be  the 
"pertinent  records"  that  mediators  will 
be  expected  to  produce  to  substantiate 
services  delivered  during  a  mediation. 
The  purpose  of  the  access  requirement 
is  to  ensure  that  there  is  adequate 
dociunentation  for  the  Government  to 
review  to  verify  that  only  authorized 
mediation  services  have  in  fact  been 
furnished  by  a  certified  State  mediation 
program  in  connection  with  a 
mediation. 

Two  State  mediation  programs 
commented  that  the  requirement  for 
execution  of  an  acknowledgment  of 
Government  access  to  records  by  parties 
in  a  mediation  was  "an  extreme, 
example  of  overkill"  that  would 
encourage  disputing  parties  simply  to  go 
through  motions  and  not  help  mediation 
programs  in  their  effort  to  solve 
problems.  FSA  believes  that 
clarification  of  the  limited  purposes  for 
which  Government  access  may  be 
required  should  minimize  this  potential 
obstacle.  Credible  mediators  should  be 
able  to  explain  that  as  recipients  of 
Federal  grant  funds  their  mediation 
programs  have  a  responsibility  to  be 
accountable  to  the  Government.  No 
changes  were  made  in  response  to  these 
comments. 

Several  commentors  suggested  that 
the  definition  of  confidentiality  be 
changed  to  make  divxilging  of  mediation 
records  subject  to  section  574  of  the 
ADR  Act.  Some  suggested  that  the  rule 
expressly  provide  that  to  the  extent  that 
7  CFR  3015.24  conflicts  with  statutory 
provisions  for  confidentiality  in  the 
ADR  Act  or  section  501  of  the 
Agricultural  Credit  Act  of  1987,  as 
amended,  7  U.S.C.  5101(c)(3),  the 
statutory  provisions  would  take 
precedence.  FSA  agrees  that  the 
definition  of  "confidential  mediation" 
should  be  consistent  with  the  ADR  Act 
to  the  extent  possible  in  carrying  out  the 
Federally  funded  certified  mediation 
programs  in  accordance  with 
authorizing  legislation  and  regulations. 
FSA,  therefore,  has  revised  the  proposed 
definition  of  the  term  to  mean  a 
mediation  in  which  the  mediator  will 
not  disclose  to  any  person  oral  or 
written  communications  provided  in 
confidence  to  the  mediator  except  as 
allowed  by  section  574  of  the  ADR  Act 
or  the  record  access  provisions  in  7  CFR 
785.9. 
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Annual  Reporting  and  Progmm 
Evaluation 

Several  commentors  suggested  that 
the  USDA  should  continue  to  use  an 
annual  reporting  system  for  monitoring 
the  effectiveness  and  productivity  of  all 
State  mediation  services,  inclusive  of  all 
affiliated  services  incidental  to  caseload. 
These  commentors  encouraged  the 
USDA  to  clearly  delineate  the 
categories,  methodologies,  measiuement 
criteria,  forms,  and  other  equations  for 
those  purposes.  The  final  rule  is 
responsive  to  these  suggestions  and 
includes  in  section  785.8  more  specific 
guidance  regarding  matters  to  be 
contained  in  the  annual  report  than  was 
set  forth  in  the  proposed  rule.  The 
emphasis  of  the  revisions  is  to  afford 
certified  State  mediation  programs 
better  means  to  report  uniformly  on  the 
costs  and  benefits  of  their  services  and 
on  areas  where  delivery  of  mediation 
services  to  covered  persons  can  be 
improved.  Because  the  final  rule 
fuiiiishes  additional  detail  regarding  the 
organization  and  coverage  expected  in 
the  annual  report,  FSA  believes  that  the 
revisions  will  simplify  reporting  for 
certified  State  mediation  programs  and 
will  reduce  the  burden  on  the  grantee. 

Several  conunentors  observed  that 
FSA  and  other  USDA  agencies  are  in  a 
better  position  than  the  mediation 
programs  to  track  which  cases  go  from 
mediation  to  appeals.  They  stated  that  it 
is  the  responsibility  of  the  USDA  to 
articulate  a  standard  for  data 
comparisons  and  recommended  that 
data  on  administrative  appeal  costs 
should  be  furnished  to  certified  States 
by  the  USDA.  The  final  rule  adopts  this 
suggestion  in  section  785.8(a)(2)  and 
provides  that  the  mediation  program 
will  project  costs  of  avoided 
administrative  appeals  based  on  data 
furnished  by  FSA. 

One  commentor  observed  that  the 
proposed  rule  was  unclear  regarding 
who  should  receive  annual  reports  from 
mediation  programs,  the  Administrator 
of  FSA,  or  the  FSA  State  Executive 
Directors.  The  final  rule  clarifies  that 
annual  reports  must  be  submitted  to  the 
Administrator. 

Other  significant  changes  are  as 
follows: 

Section  785.5    Fees  for  Mediation 
Services 

This  new  section  expressly  provides 
that  non-USDA  parties  who  elect  to 
participate  in  mediation  may  be 
required  to  pay  a  fee  for  mediation 
services,  but  that  a  State  certified 
mediation  program  may  not  require  a 
USDA  agency  to  pay  a  fiee  to  participate 
in  a  mediation.  Because  of  the  grant 


funding  made  available  by  the  USDA  for 
certified  State  mediation  programs,  the 
restriction  against  imposition  of  fees  on 
USDA  agencies  protects  against  double 
charging  of  the  Government.  Further, 
charging  fees  ensures  good  faith 
participation  by  the  parties.  By  law 
USDA  agencies  must  participate  in 
mediation  in  good  faith.  Charging  a  fee 
to  USDA  agencies  under  such 
circumstances  is,  therefore,  not 
warranted. 

Section  785.11     Reconsideration  by  the 
Administrator 

This  new  section  provides  for 
reconsideration  by  the  Administrator  of 
any  determination  that  a  State  is  not  a 
qualifying  State  or  of  penalties  imposed 
pursuant  to  section  785.10.  The  decision 
of  the  Administrator  following 
reconsideration  is  the  final 
administrative  decision  of  FSA. 

List  of  Sttb)ects  in  7  CFR  Parts  785  and 
1946 

Agricidture,  Federal-State  relations. 
Grant  programs — Intergovernmental 
relations.  Mediation. 

Accordingly,  7  CFR  chapters  VII  and 
XVni  are  amended  as  follows: 

1.  Part  785  is  added  to  read  as  follows: 

PART  785-CERT1HED  STATE 
MEDIATION  PROGRAM 

Sec. 

785.1  General. 

785.2  Definitions. 

785.3  Annual  certification  of  State 
mediation  programs. 

785.4  Grants  to  certified  State  mediation 
programs. 

785.5  Deadlines  and  address. 

785.6  Fees  for  mediation  services. 

785.7  Distribution  of  Federal  grant  funds. 

785.8  Reports  by  qualifying  States  receiving 
mediation  grant  funds. 

785.9  Access  to  program  records. 

785.10  Penalties  for  noncompliance. 

785.11  Reconsideration  by  the 
Administrator. 

785.12  Nondiscrimination. 

785.13  0MB  control  number. 

Authority:  5  U.S.C.  301;  7  U.S.C.  1989;  and 
7  U.S.C.  5101-5104. 

§785.1    General. 

(a)  States  meeting  conditions 
specified  in  this  part  may  have  their 
mediation  programs  certified  by  the 
Farm  Service  Agency  (FSA)  and  receive 
Federal  grant  funds  for  the  ofteration 
and  administration  of  agriciUtural 
mediation  programs. 

(b)  USDA  agencies  participate  in 
mediations  pursuant  to  agency  rules 
governing  their  informal  appeals 
processes.  Where  mediation  of  an 
agency  decision  by  a  certified  State 


mediation  program  is  available  to 
participants  in  an  agency  program  as 
part  of  the  agency's  informal  appeal 
process,  the  agency  will  offer  a 
participant  receiving  notice  of  an  agency 
decision  the  opportunity  to  mediate  the 
decision  under  the  State's  certified 
mediation  program,  in  accordance  with 
the  agency's  informal  appeals 
regulations. 

Tc)  USDA  agencies  making  mediation 
available  as  part  of  the  agency  informal 
appeals  process  may  execute 
memoranda  of  understanding  with  a 
certified  mediation  program  concerning 
procedures  and  policies  for  mediations 
during  agency  informal  appeals  that  are 
not  inconsistent  with  this  part  or  other 
applicable  regulations.  Each  such 
memorandum  of  understanding  will  be 
deemed  part  of  the  grant  agreement 
governing  the  operation  and 
administration  of  a  State  certified 
mediation  program  receiving  Federal 
grant  funds  under  this  part. 

(d)  A  mediator  in  a  program  certified 
under  this  part  has  no  authorify  to  make 
decisions  that  are  binding  on  parties  to 
a  dispute. 

(e)  No  person  may  be  compelled  to 
participate  in  mediation  provided 
through  a  mediation  program  certified 
under  this  part.  This  provision  shall  not 
affect  a  State  law  requiring  mediation 
before  foreclosure  on  agricultural  land 
or  property. 

S  785.2    DeflnMons. 

Administrator  means  the 
Administrator,  FSA.  or  authorized 
designee. 

Certified  State  mediation  program 
means  a  program  providing  mediation 
services  that  has  been  certified  in 
accordance  with  section  785.3. 

Confidential  mediation  means  a 
mediation  process  in  which  the 
mediator  will  not  disclose  to  any  person 
oral  or  written  communications 
provided  to  the  mediator  in  confidence, 
except  as  allowed  by  5  U.S.C.  574  or 
section  785.9. 

Covered  persons  means  producers, 
their  creditors  (as  applicable),  and  other 
persons  directly  affected  by  actions  of 
the  USDA  involving  one  or  more  of  the 
following  issues: 

(1)  Wetlands  determinations: 

(2)  Compliance  with  farm  programs, 
including  conservation  programs: 

(3)  Agricultiual  loans  (regardless  of 
whether  the  loans  are  made  or 
guaranteed  by  the  USDA  or  are  made  by 
a  third  party); 

(4)  Rural  water  loan  proraams: 

(5)  Grazing  on  National  Forest  System 
lands; 

(6)  Pesticides;  or 

(7)  Such  other  issues  as  the  Secretary 
may  consider  appropriate. 
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Fiscal  year  means  the  period  of  time 
beginning  October  1  of  one  year  and 
ending  September  30  of  the  next  year 
and  designated  by  the  year  in  which  it 
ends. 

FSA  means  the  Fann  Service  Agency 
of  the  U.S.  Department  of  Agriculture, 
or  a  successor  agency. 

Mediation  services  means  all  activities 
relating  to  the  intake  and  scheduling  of 
mediations;  the  provision  of  background 
and  selected  information  regarding  the 
mediation  process;  financial  advisory 
and  counseling  services  (as  reasonable 
and  necessary  to  prepare  parties  for 
mediation)  performed  by  a  person  other 
than  a  State  mediation  program 
mediator;  and  mediation  sessions  in 
which  a  mediator  assists  disputing 
parties  in  voluntarily  reaching  mutually 
agreeable  settlement  of  issues  within  the 
laws,  regulations,  and  the  agency's 
generally  applicable  program  policies 
and  procedures,  but  has  no  authoritative 
decision  making  power. 

Mediator  means  a  neutral  individual 
who  functions  specifically  to  aid  the 
parties  in  a  dispute  during  a  mediation 
process. 

Qualified  mediator  means  a  mediator 
who  meets  the  training  requirements 
established  by  State  law  in  the  State  in 
which  mediation  services  will  be 
provided  or,  where  a  State  has  no  law 
prescribing  mediator  qualifications,  an 
individual  who  has  attended  a 
minimum  of  40  hours  of  core  mediator 
knowledge  and  skills  training  and,  to 
remain  in  a  qualified  mediator  status, 
completes  a  minimum  of  20  hours  of 
additional  training  or  education  during 
each  2-year  period.  Such  training  or 
education  must  be  approved  by  the 
USDA.  by  an  accredited  college  or 
university,  or  by  one  of  the  following 
organizations:  State  Bar  of  a  qualifying 
State,  a  State  mediation  association,  a 
State  approved  mediation  program,  or  a 
society  of  professionals  in  dispute 
resolution. 

Qualifying  State  means  a  State  with  a 
State  mediation  program  currently 
certified  by  FSA. 

§  785.3    Annual  certifieation  of  State 
mediation  programs. 

To  obtain  FSA  certification  of  the 
State's  mediation  program,  the  State 
must  meet  the  requirements  of  this 
section. 

(a)  New  request  for  certification.  A 
new  request  for  certification  of  a  State 
mediation  program  must  include 
descriptive  emd  supporting  information 
regarding  the  mediation  program  and  a 
certification  that  the  mediation  program 
meets  certain  requirements  as 
prescribed  in  this  subsection.  If  a  State 
is  also  qualifying  its  mediation  program 


to  request  a  grant  of  Federal  funds  under 
the  certified  State  mediation  program, 
the  State  must  submit  with  its  request 
for  certification  additional  information 
in  accordance  with  §  785.4. 

(1)  Description  of  mediation  program. 
The  State  must  submit  a  narrative 
describing  the  following  with 
supporting  documentation: 

(i)  A  summary  of  the  program; 

(ii)  An  identification  of  issues 
available  for  mediation  under  the 
program; 

(iii)  Management  of  the  program; 

(iv)  Mediation  services  offered  by  the 
program; 

(v)  Program  staffing  and  staffing 
levels; 

(vi)  Uses  of  contract  mediation 
services  in  the  program  describing  both 
services  provided  by  contractors  and 
costs  of  such  services; 

(vii)  State  statutes  and  regulations  in 
effect  that  are  applicable  to  the  State's 
mediation  program;  and 

(viii)  A  description  of  the  State 
program's  education  and  training 
requirements  for  mediators  including: 

(A)  Training  in  mediation  skills  and 
in  USDA  programs; 

(B)  Identification  and  compliance 
with  any  State  law  requirements;  and 

(C)  Other  steps  by  the  State's  program 
to  recruit  and  deploy  qualified 
mediators. 

(ix)  Any  other  information  requested 
by  FSA;  " 

(2)  Certification.  The  Governor,  or 
head  of  a  State  agency  designated  by  the 
Governor,  must  certify  in  writing  to  the 
Administrator  that  the  State's  mediation 
program  meets  the  following  program 
requirements: 

(i)  That  the  State's  mediation  program 
provides  mediation  services  to  covered 
persons  with  the  aim  of  reaching 
mutually  agreeable  decisions  between 
the  parties  under  the  program; 

(ii)  That  the  State's  mediation 
program  is  authorized  or  administered 
by  an  agency  of  the  State  government  or 
by  the  Governor  of  the  State; 

(iii)  That  the  State's  mediation 
program  provides  for  training  of 
mediators  in  mediation  skills  and  in  all 
issues  covered  by  the  State's  mediation 
program; 

(iv)  That  the  State's  mediation 
program  shall  provide  confidential 
mediation  as  defined  in  §  785.2; 

(v)  That  the  State's  mediation  program 
ensures,  in  the  case  of  agricultural 
loans,  that  all  lenders  and  borrowers  of 
agricultural  loans  receive  adequate 
notification  of  the  mediation  program; 

(vi)  That  the  State's  mediation 
program  ensures,  in  the  case  of  other 
issues  covered  by  the  mediation 
program,  that  persons  directly  affected 


by  actions  of  the  USDA  receive  adequate 
notification  of  the  mediation  program; 
and 

(vii)  That  the  State's  mediation 
program  prohibits  discrimination  in  its 
programs  on  the  basis  of  race,  color, 
national  origin,  sex,  religion,  age, 
disability,  political  beliefs,  and  marital 
or  familial  status. 

(b)  Request  for  re-certification  by 
qualifying  State.  If  a  State  is  a  qualifying 
State  at  the  time  its  request  is  made,  the 
written  request  need  only  describe  the 
changes  made  in  the  program  since  the 
previous  year's  request,  together  with 
such  documents  and  information  as  are 
necessary  concerning  such  changes,  and 
a  written  certification  that  the  remaining 
elements  of  the  program  will  continue 
as  described  in  the  previous  request. 

§  785.4    Grants  to  certified  State  mediation 
programs. 

(a)  Eligibility.  To  be  eligible  to  receive 
a  grant,  a  State  mediation  program  must: 

(1)  Be  certified  as  described  in 
§  785.3;  and 

(2)  Submit  an  application  for  a  grant 
with  its  certification  or  re-certification 
request  as  set  forth  in  this  section. 

(b)  Application  for  grant.  A  State 
requesting  a  grant  will  submit  the 
following  to  the  Administrator: 

(1)  Application  for  Federal 
Assistance,  Standard  Form  424 
(available  in  any  FSA  office  and  on  the 
Internet ,  h ttp  Jlvrww.  whiteh ouse.gov/ 
omb/grants/); 

(2)  A  budget  with  supporting  details 
providing  estimates  of  the  cost  of 
operation  and  administration  of  the 
program.  Proposed  direct  expenditures 
will  be  grouped  in  the  categories  of 
allowable  direct  costs  under  the 
program  as  set  forth  in  paragraph  (c)(1) 
of  this  section; 

(3)  Other  information  pertinent  to  the 
funding  criteria  specified  in  §  785.7(b); 
and 

(4)  Any  additional  supporting 
information  requested  by  FSA  in 
connection  with  its  review  of  the  grant 
request. 

(c)  Grant  purposes.  Grants  made 
under  this  part  will  be  used  only  to  pay 
the  allowable  costs  of  operation  and 
administration  of  the  components  of  a 
qualifying  State's  mediation  program 
that  have  been  certified  as  set  forth  in 

§  785.3(b)(2).  Costs  of  services  other 
than  mediation  services  to  covered 
persons  within  the  State  are  not 
considered  part  of  the  cost  of  operation 
and  administration  of  the  mediation 
program  for  the  purpose  of  determining 
the  amoimt  of  a  grant  award. 

(1)  Allowable  costs.  Subject  to 
applicable  cost  principles  as  set  forth  or 
referenced  in  §  3016.22  of  this  title. 
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allowable  costs  for  operations  and 
administration  are  limited  to  those  that 
are  reasonable  and  necessary  to  carry 
out  the  State's  certified  mediation 
program  in  providing  mediation 
services  for  covered  persons  within  the 
State.  Specific  categories  of  costs 
allowable  under  the  certified  State 
mediation  program  include,  and  are 
limited  to: 

(i)  Staff  salaries  and  fringe  benefits; 
.     (ii)  Reasonable  fees  and  costs  of 
mediators; 

(iii)  Office  rent  and  expenses,  such  as 
utilities  and  equipment  rental; 

(iv)  Office  supplies; 

(v)  Administrative  costs,  such  as 
workers'  compensation,  liability 
insurance,  employer's  share  of  Social 
Security,  and  travel  that  is  necessary  to 
provide  mediation  services; 

(vi)  Education  and  training  of 
participants  and  mediators  involved  in 
mediation: 

(vii)  Security  systems  necessary  to 
assure  confidentiality  of  mediation 
sessions  and  records  of  mediation 
sessions; 

(viii)  Costs  associated  with  publicity 
and  promotion  of  the  program;  and 

(ix)  Financial  advisory  and  counseling 
services  for  parties  requesting  mediation 
(as  reasonable  and  necessary  to  prepare 
parties  for  mediation)  that  are 
performed  by  a  person  other  than  a  state 
mediation  program  mediator  and  as 
approved  luider  guidelines  established 
by  the  state  mediation  program  and 
reported  to  FSA. 

(2)  Prohibited  expenditures. 
Expenditiu^s  of  grant  funds  are  not 
allowed  for: 

(i)  Pxu-chase  of  capital  assets,  real 
estate,  or  vehicles  and  repair,  or 
maintenance  of  privately-owned 
property; 

(ii)  Political  activities; 

(iii)  Routine  administrative  activities 
not  allowable  under  OMB  Cost 
Principles  found  in  part  3015,  subpart 
T.  of  this  tide  and  OMB  Circular  No.  A- 
87;  and 

(iv)  Services  provided  by  a  State 
mediation  program  that  are  not 
consistent  with  the  featvues  of  the 
mediation  program  certified  by  the 
State,  including  advocacy  services  on 
behalf  of  a  mediation  participant,  such 
as  representation  of  a  mediation  client 
before  an  administrative  appeals  entity 
of  the  USDA  or  other  Federal 
Government  department  or  Federal  or 
State  Court  proceeding. 

§  785.5    Fees  for  mediation  services. 

A  requirement  that  non-USDA  parties 
who  elect  to  participate  in  mediation 
pay  a  fee  for  mediatioii  services  will  not 
preclude  certification  of  a  certified  State 


mediation  program  or  its  eligibility  for 
a  grant;  however,  if  participation  in 
mediation  is  mandatory  for  a  USDA 
agency,  a  certified  State  mediation 
program  may  not  require  the  USDA 
agency  to  pay  a  fee  to  participate  in  a 
mediation. 

§785.6    Deadlines  and  address. 

(a)  Deadlines.  (1)  To  be  a  qualifying 
State  as  of  the  beginning  of  a  fiscal  year 
and  to  be  eligible  for  grant  funding  as  of 
the  begiiming  of  the  fiscal  year,  the 
Governor  of  a  State  or  head  of  a  State 
agency  designated  by  the  Governor  of  a 
State  must  submit  a  request  for 
certification  and  application  for  grant  on 
or  before  August  1  of  the  calendar  year 
in  which  the  fiscal  year  begins. 

(2)  Requests  received  after  August  1 . 
FSA  will  accept  requests  for  re- 
certifications  and  for  new  certifications 
of  State  mediation  programs  after 
August  1  in  each  calendar  year; 
however,  such  requests  will  not  be 
considered  for  grant  funding  under 

§  785.7(c)  until  after  March  1. 

(3)  Requests  for  additional  grant 
funds  during  a  fiscal  year.  Any  request 
by  a  State  mediation  program  that  is 
eligible  for  grant  funding  as  of  the 
beginning  of  the  fiscal  year  for 
additional  grant  funds  during  that  fiscal 
year  for  additional,  unbudgeted 
demands  for  mediation  services  must  be 
submitted  on  or  before  March  1  of  the 
fiscal  year. 

(b)  Address.  The  request  for 
certification  or  re-certification  and  any 
grant  request  must  be  mailed  or 
delivered  to:  Administrator,  Farm 
Service  Agency,  U.S.  Department  of 
Agriculture,  Stop  0501,  1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0501 . 

§  785.7    Distribution  of  Federal  grant  funds. 

(a)  Maximum  grant  award.  A  grant 
award  shall  not  exceed  70  percent  of  the 
budgeted  allowable  costs  of  operation 
and  administration  of  the  certified  State 
mediation  program.  In  no  case  will  the 
sum  granted  to  a  State  exceed  $500,000 
per  fiscal  year. 

(b)  Funding  criteria.  FSA  will 
consider  the  following  in  determining 
the  grant  award  to  a  qualifying  State: 

(IjDemand  for  and  use  of  mediation 
services  (historical  and  projected); 

(2)  Scope  of  mediation  services; 

(3)  Service  record  of  the  State 
program,  as  evidenced  by: 

(i)  Number  of  inquiries; 

(ii)  Number  of  requests  for  and  use  of 
mediation  services,  historical  and 
projected,  as  applicable; 

(iii)  Number  of  mediations  resulting 
in  signed  mediation  agreements; 

(iv)  Timeliness  of  mediation  services; 
and 


(v)  Activities  promoting  awareness 
and  use  of  mediation; 

(4)  Historic  use  of  program  funds 
(budgeted  versus  actual);  and 

(5)  Material  changes  in  the  State 
program. 

(cj  Disbursements  of  grant  funds.  (1) 
Grant  funds  will  be  paid  in  advance,  in 
installments  throughout  the  Federal 
fiscal  year  as  requested  by  a  certified 
State  mediation  program  and  approved 
by  FSA.  The  initial  payment  to  a 
program  in  a  qualifying  State  eligible  for 
grant  funding  as  of  the  beginning  of  a 
fiscal  year  shall  represent  at  least  one- 
fourth  of  the  State's  annual  grant  award. 
The  initial  payment  will  be  made  as 
soon  as  practicable  after  certification,  or 
re-certification,  after  grant  funds  are 
appropriated  and  available. 

(2)  Payment  of  grant  funds  will  be  by 
electronic  funds  transfer  to  the 
designated  account  of  each  certified 
State  mediation  program,  as  approved 
by  FSA. 

(d)  Administrative  reserve  fund.  After 
funds  are  appropriated.  FSA  will  set 
aside  5  percent  of  the  annual 
appropriation  for  use  as  an 
administrative  reserve. 

(1)  Subject  to  paragraph  (a)  of  this 
section  and  the  availability'  of  funds,  the 
Administrator  will  allocate  and  disburse 
sums  from  the  administrative  reserve  in 
the  following  priority  order: 

(i)  Disbursements  to  cover  additional, 
unbudgeted  demands  for  mediation 
services  in  qualifying  States  eligible  for 
grant  funding  as  of  the  beginning  of  the 
fiscal  year; 

(ii)  Grants  to  qualifying  States  whose 
requests  for  new  certification  or  re- 
certification  were  received  between 
August  2  and  March  1 .  A  previously 
qualifying  State  that  submits  a  request 
for  re-certification  received  after  August 
1  may  receive  a  grant  award  effective  as 
of  the  begiiming  of  the  fiscal  year.  A 
newly  qualifying  State  that  submits  a 
request  for  certification  received  after 
August  1  may  receive  a  grant  award 
effective  March  31  of  the  fiscal  year. 

(iii)  Any  balance  remaining  in  the 
administrative  reserve  will  be  allocated 
pro  rata  to  certified  State  mediation 
programs  based  on  their  initial  fiscal 
year  grant  awards. 

(2)  All  funds  from  the  administrative 
reserve  will  be  made  available  on  or 
before  March  31  of  the  fiscal  year. 

(e)  Period  of  availability  of  funds.  (1) 
Certified  State  mediation  programs 
receiving  grant  funds  are  encouraged  to 
obligate  award  funds  within  the  Federal 
fiscal  year  of  the  award.  A  State  may, 
however,  carry  forward  any  funds 
disbursed  to  its  certified  State  mediation 
program  that  remain  unobligated  at  the 
end  of  the  fiscal  year  of  award  for  use 
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in  the  next  fiscal  year  for  costs  resulting 
from  obligations  in  the  subsequent 
funding  period.  Any  carryover  balances 
plus  any  additional  obligated  fiscal  year 
grant  will  not  exceed  the  lesser  of  70 
percent  of  the  State's  budgeted 
allowable  costs  of  operation  and 
administration  of  the  certified  State 
mediation  program  for  the  subsequent 
fiscal  year,  or  $500,000. 

(2)  Grant  funds  not  spent  in 
accordance  with  this  part  will  be  subject 
to  de-obligation  and  must  be  returned  to 
the  USDA. 

§  785.8    Reports  by  qualifying  States 
receiving  medisftion  grant  funds. 

(a)  Annual  report  by  certified  State 
mediation  program.  No  later  than  30 
days  following  the  end  of  a  fiscal  year 
during  which  a  qualifying  State  received 
a  grant  award  under  this  part,  the  State 
must  submit  to  the  Administrator  an 
annual  report  on  its  certified  State 
mediation  program.  The  annual  report 
must  include  the  following: 

(1)  A  review  of  mediation  services 
provided  by  the  certified  State 
mediation  program  during  the  preceding 
Federal  fiscal  year  providing 
information  concerning  the  following 
matters: 

(i)  A  narrative  review  of  the  goals  and 
accomplishments  of  the  certified  State 
mediation  program  in  providing  intake 
and  scheduling  of  cases:  the  provision 
of  background  and  selected  information 
regarding  the  mediation  process; 
financial  advisory  and  counseling 
services,  training,  notification,  public 
education,  increasing  resolution  rates. 
and  obtaining  program  funding  from 
sources  other  than  the  grant  under  this 
part. 

(ii)  A  quantitative  simimary  for  the 
preceding  fiscal  year,  and  for  prior  fiscal 
years,  as  appropriate,  for  comparisons  of 
program  activities  and  outcomes  of  the 
cases  opened  and  closed  during  the 
reporting  period;  mediation  services 
provided  to  clients  grouped  by  program 
and  subdivided  by  issue,  USDA  agency, 
types  of  covered  persons  and  other 
participants:  and  the  resolution  rate  for 
each  category  of  issue  reported  for  cases 
closed  during  the  year; 

(2)  An  assessment  of  the  performance 
and  effectiveness  of  the  State's  certified 
mediation  program  considering: 

(i)  Estimated  average  costs  of 
mediation  services  per  client  with 
estimates  furnished  in  terms  of  the 
allowable  costs  set  forth  in  §  785.4(b)(1). 

(ii)  Estimated  savings  to  the  State  as 
a  result  of  having  the  State  mediation 
program  certified  including: 

(A)  Projected  costs  of  avoided  USDA 
administrative  appeals  based  on 
projections  of  the  average  costs  of  such 


appeals  furnished  to  the  State  by  FSA, 
with  the  assistance  of  the  USDA 
National  Appeals  Division  and  other 
agencies  as  appropriate; 

(B)  In  agricultural  credit  mediations 
that  do  not  result  from  a  USDA  adverse 
program  decision,  projected  cost  savings 
to  the  various  parties  as  a  result  of 
resolution  of  their  dispute  in  mediation. 
Projected  cost  savings  will  be  based  on 
such  reliable  statistical  data  as  may  be 
obtained  from  State  statistical  soxuces 
including  the  certified  State's  bar 
association.  State  Department  of 
Agriculture,  State  court  system  or  Better 
Business  Bureau,  or  other  reliable  State 
or  Federal  sources; 

(iii)  Recommendations  for  improving 
the  delivery  of  mediation  services  to 
covered  persons,  including: 

(A)  Increasing  responsiveness  to 
needs  for  mediation  services. 

(B)  Promoting  increases  in  dispute 
resolution  rates. 

(C)  Improving  assessments  of  training 
needs. 

(D)  Improving  delivery  of  training. 

(E)  Reducing  costs  per  mediation. 
(3)  Such  other  matters  relating  to  the 

program  as  the  State  may  elect  to 
include,  or  as  the  Administrator  may 
require. 

(b)  Audit  report.  In  addition  to  the 
auditing  requirements  of  part  3015, 
subpart  I  and  §  3016.26  of  this  title,  any 
qualifying  State  receiving  a  grant  under 
this  part  must  submit  an  audit  report  to 
the  Administrator  in  compliance  with 
OMB  Circular  A-1 33. 

§  785.9    Access  to  program  recwds. 

Notwithstanding  §  3015.24  of  this 
title,  the  State  must  maintain  and 
provide  the  Government  access  to 
pertinent  records  regarding  services 
delivered  by  the  certified  State 
mediation  program  for  purposes  of 
evaluation,  audit  and  monitoring  of  the 
certified  State  mediation  program  as 
follows: 

(a)  For  purposes  of  this  section, 
pertinent  records  consist  of:  the  names 
and  addresses  of  applicants  for 
mediation  services;  dates  mediations 
opened  and  closed;  issues  mediated; 
dates  of  sessions  with  mediators;  names 
of  mediators;  mediation  services 
furnished  to  participants  by  the 
program;  the  sums  charged  to  parties  for 
each  mediation  service;  records  of 
delivery  of  services  to  prepare  parties 
for  mediation  (including  financial 
advisory  and  counseling  services);  and 
the  outcome  of  the  mediation  services 
including  formal  settlement  results  and 
supporting  documentation. 

(b)  State  mediators  will  notify  all 
participants  in  writing  at  the  beginning 
of  the  mediation  session  that  the  USDA. 


including  the  USDA  Inspector  General, 
the  Comptroller  General  of  the  United 
States,  the  Administrator,  and  any  of 
their  representatives  will  have  access  to 
pertinent  records  as  necessary  to 
monitor  and  to  conduct  audits, 
investigations,  or  ^valuations  of 
mediation  services  funded  in  whole  or 
in  part  by  the  USDA. 

(c)  AU  participants  in  a  mediation 
must  sign  and  date  an  acknowledgment 
of  receipt  of  such  notice  from  the 
mediator.  The  certified  State  mediation 
program  shall  maintain  originals  of  such 
acknowledgments  in  its  mediation  files 
for  at  least  5  years. 

§  785.1 0    Penalty  for  non-compliance. 

(a)  The  Administrator  is  authorized  to 
withdraw  certification  of  a  State 
mediation  program,  terminate  or 
suspend  the  grant  to  such  program, 
require  a  return  of  unspent  grant  funds, 
a  reimbursement  of  grant  funds  on 
accoimt  of  expenditures  that  are  not 
allowed,  and  may  impose  any  other 
penalties  or  sanctions  authorized  by  law 
if  the  Administrator  determines  that: 

(1)  The  State's  mediation  program,  at 
any  time,  does  not  meet  the 
requirements  for  certification; 

(2)  The  mediation  program  is  not 
being  operated  in  a  manner  consistent 
with  the  features  of  the  program 
certified  by  the  State,  with  applicable 
regulations,  tfr  the  grant  agreement; 

(3)  Costs  that  are  not  allowed  under 
§  785.4(b)  are  being  paid  out  of  grant 
funds; 

(4)  The  mediation  program  fails  to 
grant  access  to  mediation  records  for 
piu-poses  specified  in  §  785.8;  or 

(5)  Reports  submitted  by  the  State 
pursuant  to  §  785.7  are  false,  contain 
misrepresentations  or  material 
omissions,  or  are  otherwise  misleading. 

(b)  In  the  event  that  FSA  gives  notice 
to  the  State  of  its  intent  to  enforce  any 
withdrawal  of  certification  or  other 
penalty  for  non-compliance,  USDA 
agencies  will  cease  to  participate  in  any 
mediation  conducted  by  the  State's 
mediation  program  immediately  upon 
delivery  of  such  notice  to  the  State. 

§785.11    Reconsideration  by  tfw 
Administrator. 

(a)  A  State  mediation  program  may 
request  that  the  Administrator 
reconsider  any  determination  that  a 
State  is  not  a  qualifying  State  imder 

§  785.3  and  any  penalty  decision  made 
under  §  785.10.  The  decision  of  the 
Administrator  upon  reconsideration 
shall  be  the  final  administrative 
decision  of  FSA. 

(b)  Nothing  in  this  part  shall  preclude 
action  to  suspend  or  debar  a  State 
mediation  program  or  administering 


entity  imder  part  3017  of  this  title 
following  a  withdrawal  of  certification 
of  the  State  mediation  program. 

§785.12    Nondiscrimination. 

The  provisions  of  parts  15. 15b  and 
1901,  subpart  E.  of  this  title  and  part  90 
of  title  45  apply  to  activities  financed  by 
grants  made  imder  this  part. 

§785.13    OMB  Control  Number. 

The  information  collection 
requirements  in  this  regulation  have 
been  approved  by  the  Office  of 
Management  and  Budget  and  assigned 
OMB  control  number  0560-0165. 

PART  1946— [Removed  and  Reserved] 

2.  Part  1946  is  removed  and  reserved. 

Signed  in  Washington,  DC,  on  September 
3.  2002. 
I.B.  Penn, 

Under  Secretary  for  Farm  and  Foreign 
Agricultural  Services. 
[FR  Doc.  02-22800  Filed  9-9-02;  8:45  am] 
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Oranges,  Grapefruit,  Tangerines,  and 
Tangelos  Grown  in  Florida;  Limiting 
the  Volume  of  Small  Red  Seedless 
Grapefruit 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Interim  final  rule  with  request 

for  comments. 

SUI/IMARY:  This  rule  limits  the  volume  of 
small  red  seedless  grapefruit  entering 
the  fresh  market  under  the  marketing 
order  covering  oranges,  grapefruit, 
tangerines,  and  tangelos  grown  in 
Florida  (order).  The  Citrus 
Administrative  Committee  (Committee) 
administers  the  order  locally  and 
reconunended  this  action.  This  rule 
limits  the  volume  of  sizes  48  and  56  red 
seedless  grapefruit  shipped  during  the 
first  22  weeks  of  the  2002-03  season  by 
establishing  weekly  percentages  for  each 
of  the  22  weeks,  beginning  September 
16,  2002.  This  action  supplies  enough 
small  red  seedless  grapefruit,  without 
saturating  all  markets  with  these  small 
sizes.  This  rule  should  help  stabilize  the 
market  an  J  improve  grower  returns. 
DATES:  Effective  September  11,  2002; 
comments  received  by  October  10,  2002 
will  be  considered  prior  to  issuance  of 
a  final  rule. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  rule.  Comments  must  be 
sent  to  the  Docket  Clerk,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237, 
Washington,  DC  20250-0237;  Fax:  (202) 
720-8938,  or  E-mail: 
moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  during  regular  business  hours,  or 
can  be  viewed  at:  http:// 
www.ams.usda.gov/fv/moab.btm} . 
FOR  FURTHER  INFORMATION  CONTACT: 
William  G.  Pimental,  Southeast 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  799 
Overlook  Drive.  Suite  A,  Winter  Haven, 
Florida  33884-1671;  telephone:  (863) 
324-3375,  Fax:  (863)  325-8793;  or 
George  Kelhart,  Technical  Advisor, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  84  and  Marketing  Order  No.  905, 
both  as  amended  (7  CFR  part  905), 
regulating  the  handling  of  orsuiges, 
grapefiiiit,  tangerines,  and  tangelos 
grown  in  Florida,  hereinafter  referred  to 
as  the  "order."  The  marketing 
agreement  and  order  are  effective  under 
the  Agricultural  Marketing  Agreement 
Act  of  1937,  as  amended  (7  U.S.C.  601- 
674),  hereinafter  referred  to  as  the 
"Act." 

The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 


The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  the 
USDA  would  rule  on  the  petition.  The 
Act  provides  that  the  district  court  of 
the  United  States  in  any  district  in 
which  the  handler  is  an  inhabitant,  or 
has  his  or  her  principal  place  of 
business,  has  jurisdiction  to  review 
USDA's  ruling  on  the  petition,  provided 
an  action  is  filed  not  later  than  20  days 
after  the  date  of  the  entry  of  the  ruling. 

This  rule  limits  the  volume  of  small 
red  seedless  grapefruit  entering  the  fresh 
market  under  the  order.  This  rule  limits 
the  volume  of  sizes  48  and  56  fresh  red 
seedless  grapefruit  shipped  during  the 
first  22  weeks  of  the  2002-03  season  by 
establishing  a  weekly  percentage  for 
each  of  the  22  weeks,  beginning 
September  16,  2002.  This  rule  supplies 
enough  small  red  seedless  grapefruit, 
without  saturating  all  markets  with 
these  small  sizes.  This  action  should 
help  stabilize  the  market  and  improve 
grower  returns. 

Section  905.52  of  the  order  provides 
authority  to  limit  shipments  of  any 
grade  or  size,  or  both,  of  any  variety  of 
Florida  citrus.  Such  limitations  may 
restrict  the  shipment  of  a  portion  of  a 
specified  grade  or  size  of  a  variety. 
Under  such  a  limitation,  the  quantity  of 
such  grade  or  size  a  handler  may  ship 
during  a  particular  week  is  established 
as  a  percentage  of  the  total  shipments  of 
such  variety  shipped  by  that  handler 
during  a  prior  period,  established  by  the 
Committee  and  approved  by  USDA. 

Section  905.153  of  the  regulations 
provides  procedures  for  limiting  the 
volume  of  small  red  seedless  grapefruit 
entering  the  fresh  market.  The 
procedures  specify  that  the  Committee 
may  recommend  that  only  a  certain 
percentage  of  sizes  48  and  56  red 
seedless  grapefruit  be  made  available  for 
shipment  into  fresh  market  channels  for 
any  week  or  weeks  during  the  regulatory 
period.  The  regulation  period  is  22 
weeks  long  and  begins  the  third  Monday 
in  September.  Under  such  a  limitation, 
the  quantity  of  sizes  48  and  56  red 
seedless  grapefruit  that  may  be  shipped 
by  a  handler  during  a  regulated  week  is 
calculated  using  the  recommended 
percentage.  By  taking  the  recommended 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
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grapefruit  handled  by  such  handler  in 
the  previous  five  seasons,  handlers  can 
calculate  the  total  volume  of  sizes  48 
and  56  they  may  ship  in  a  regulated 
week. 

This  rule  limits  the  volume  of  sizes  48 
(3  9/16  inches  minimiun  diameter)  and 
56  (3  5/16  inches  minimum  diameter) 
red  seedless  grapefruit  entering  the  fresh 
mariet  by  insrtituting  weekly 
percentages  for  the  first  22  weeks  of  the 
2002-03  season.  This  rule  establishes 
weekly  percentages  at  45  percent  for 
weeks  1  and  2  (September  16  through 
September  29),  35  percent  for  weeks  3 
through  19  (September  30,  2002  through 
January  26,  2003),  and  40  percent  for 
weeks  20,  21,  and  22  (January  27 
through  February  16).  The  Committee 
recommended  this  action  by  a  vote  of  14 
in  favor  and  2  against  at  a  meeting  on 
May  22.  2002. 

The  Committee  believes  the  over 
shipment  of  smaller-sized  red  seedless 
grapefiuit  has  a  detrimental  effect  on  the 
market.  While  there  is  a  market  for 
small-sized  red  seedless  grapefruit,  the 
availability  of  large  quantities 
oversupplies  the  fresh  market  with  these 
sizes  and  negatively  impacts  the  market 


for  all  sizes.  These  smaller  sizes,  48  and 
56,  normally  return  the  lowest  prices 
when  compared  to  the  other  larger  sizes. 
However,  when  there  is  too  much 
volume  of  the  smaller  sizes  available, 
the  overabundance  of  small  sized  finit 
pulls  the  prices  down  for  all  sizes. 

For  the  past  four  seasons,  the  volimie 
of  small  sizes  available  throughout  the 
season  has  been  considerably  larger 
than  in  past  seasons.  The  smaller  sizes 
have  represented  a  larger  portion  of  the 
crop  at  the  beginning  of  the  season  and 
this  trend  has  continued  throughout  the 
season.  The  fruit  has  not  been  sizing 
well.  This  means  a  greater  number  of 
small  sizes  are  available  later  in  the 
season.  The  percentage  of  total  available 
volume  represented  by  small  sizes  has 
been  higher  for  nearly  every  month  of 
the  season  when  compared  to  the  same 
months  in  previous  seasons.  This  has 
exacerbated  the  problems  stemming 
from  the  oversupply  of  small  sizes  and 
increased  the  number  of  weeks  of  a 
season  impacted. 

For  the  last  three  seasons,  1999-2000, 
2000-01,  and  2001-02,  the  percentage 
of  the  remaining  crop  represented  by 
small  sizes  in  February  has  averaged 


around  53  percent.  This  compares  to  an 
average  of  31  percent  for  the  same 
month  for  the  seasons  1995-96  through 
1997-98.  In  fact,  the  last  three  seasons 
have  averaged  a  greater  percentage  of 
smaller  sizes  across  each  month. 
October  through  February,  than  over  the 
three  seasons  1995-96  through  1997-98. 
For  the  last  seven  seasons  there  has 
been  a  movement  toward  an  increased 
volume  of  small  sizes  as  a  percentage  of 
the  overall  crop.  This  is  most 
dramatically  evidenced  by  the  72 
percent  increase  in  small  sizes  as  a 
percentage  of  the  overall  crop  from 
February  1996  to  February  2001. 

The  volume  of  small-sized  red 
seedless  grapefruit  available  in 
December,  January,  and  February  for  the 
1999-2000,  2000-01.  and  2001-02 
seasons  were  comparable  or  exceeded 
the  volume  available  in  October, 
November,  and  December  for  the  1995- 
98, 1996-97,  and  1997-98  seasons.  The 
following  chart  shows  the  volume  of 
sizes  48  and  smaller  red  seedless 
grapefruit  available  for  these  months  as 
a  percentage  of  the  total  crop. 


Sizes  48  and  Smaller  as  a  Percentage  of  Total  Crop 
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The  chart  shows  the  percentage  of  the 
crop  represented  by  small  sizes 
increasing  fairly  substantially  beginning 
as  early  as  the  1996-97  season.  It  was 
following  the  1995-96  season  that  the 
Committee  began  its  initial  discussions 
regarding  the  need  to  control  the 
volume  of  small-sized  red  seedless 
grapefruit  entering  the  fresh  market. 
Percentage  of  size  regulation  was  first 
used  to  control  the  volume  of  small 
sizes  during  the  first  1 1  weeks  of  the 
1997-98  season. 

The  Committee  recognized  that  small 
sizes  were  a  problem  at  those  volume 
levels  for  the  months  of  October  through 
December  for  the  1995-96,  1996-97, 
and  1997-98  seasons.  Having 
comparable  or  greater  volumes  of  small 
sizes  available  during  the  early  and 
midseason  also  represents  a  problem  for 
the  industry. 

For  the  2002-03  season,  the 
Committee  believes  there  will  continue 
to  be  a  surplus  of  red  seedless 
grapefruit.  The  Committee  believes  for 
the  2002-03  season  fruit  size  will 
continue  to  follow  the  trend  toward 
smaller  sizes  as  seen  in  the  past  few 


years  and  will  have  an  abundant 
number  of  small-sized  fruit.  To  address 
the  volume  of  small-sized  red  seedless 
grapefruit  available  and  to  prevent  the 
over  shipment  of  small  sizes,  the 
Committee  voted  to  utilize  the 
provisions  of  section  905.153  and 
establish  percentage  of  size  regulation 
for  each  of  the  22  weeks  of  the 
regulatory  period  for  the  2002-03 
season. 

In  making  its  recommendation,  the 
Committee  considered  the  success  of 
previous  percentage  of  size  regulations 
and  their  experience  from  past  seasons. 
The  Committee  believes  the  over 
shipment  of  smaller-sized  red  seedless 
grapefruit  contributes  to  poor  retiuns  for 
growers  and  lower  prices.  The 
Committee  has  successfully  used  the 
provisions  of  §  905.153  to  address  these 
problems,  recommending  percentage  of 
size  regulation  during  the  first  11  weeks 
of  the  1997-98, 1998-99, 1999-2000, 
and  2000-01  seasons,  and  for  the  first 
22  weeks  of  the  2001-02  season.  Under 
percentage  of  size  regulation,  prices 
increased  and  movement  stabilized 


when  compared  to  seasons  without 
regulation. 

For  the  three  seasons  prior  to  the  use 
of  percentage  size  regulation,  1994-95, 
1995-96,  and  1996-97,  returns  for  red 
seedless  grapefruit  had  been  declining, 
often  not  returning  the  cost  of 
production.  On-tree  prices  for  red 
seedless  grapefruit  had  fallen  steadily 
from  $6.87  per  box  (1%  bushel]  during 
the  1991-92  season,  to  $3.38  per  box 
dining  the  1993-94  season,  to  $1.91  per 
box  dining  the  199&-97  season. 

An  economic  study  done  by  the 
University  of  Florida — Institute  of  Food 
and  Agricultural  Sciences  (UF-IFAS)  in 
May  1997,  found  that  on-tree  prices  had 
fallen  from  a  high  near  $7.00  per  carton 
in  1991-92  to  around  $1.50  per  carton 
for  the  1996-97  season.  The  study 
projected  that  if  the  industry  elected  to 
make  no  changes,  the  on-tree  price 
would  remain  around  $1.50  per  carton. 
The  study  also  indicated  that  increasing 
minimiun  size  restrictions  could  help 
raise  returns. 

The  Committee  believes  percentage  of 
size  regulation  has  been  effective  in 
stabilizing  prices,  both  f.o.b.  and  on- 
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tree.  In  the  three  seasons  prior  to  the 
first  percentage  of  size  regulation  in 
1997-98,  prices  of  red  seedless 
grapefruit  fell  from  a  weighted  average 
f.o.b.  price  of  $7.80  per  carton  in 
October  to  a  weighted  average  f.o.b. 
price  of  $5.50  per  carton  in  December. 
In  the  five  seasons  utilizing  percentage 
of  size  regulation,  red  seedless 
grapefruit  maintained  higher  prices 
throughout  the  season  with  a  weighted 
average  f.o.b.  price  of  $8.03  per  carton 
in  October,  to  an  average  f.o.b.  price  of 
$7.01  per  carton  in  December,  and 
remained  at  aroimd  $6.70  in  April. 
Average  prices  for  the  season  have  also 
been  higher  during  seasons  with 
percentage  of  size  regulation.  The 
average  season  price  for  red  seedless 
grapefruit  was  $7.00  for  the  last  five 
years  compared  to  $5.83  for  the  three 
prior  years. 

The  University  of  Florida,  Citrus 
Research  and  Education  Center 
published  an  estimated  cost  of 
production  per  acre  for  the  2000-2001 
season.  The  cost  to  produce  Florida 
citrus  fruit  for  the  fresh  market  was 
estimated  at  $882.25  per  acre  for  the 
SunRidge  area,  or  the  interior  of  the 
State,  $907.72  per  acre  for  the  Gulf 
production  area,  and  $974.46  per  acre 
for  the  Indian  River  area,  or  the  Atlantic 
coast  region.  Using  an  average  of  these 
estimates,  it  cost  approximately  $921 
per  acre  to  cultivate  citrus  for  the  fresh 
market  in  2000-2001.  This  average 
represents  a  somewhat  lower  cost  of 
production  than  what  most  growers  of 
red  seedless  grapefroiit  experience 
because  a  major  share  of  production  is 
in  the  Indian  River  area. 

During  the  past  five  seasons,  red 
seedless  grapefruit  production  has 
averaged  around  409  boxes  per  acre. 
Based  on  the  cost  of  production  above, 
and  the  number  for  the  average  boxes 
per  acre,  growers  need  to  earn  a  total  on- 
tree  value  (fiiiit  going  both  to  the  fresh 
market  and  to  processing)  of 
approximately  $2.25  per  box  in  order  to 
break  even.  For  the  three  seasons  prior 
to  the  use  of  percentage  of  size 
regulation,  the  total  on-tree  value 
averaged  $1.78  per  box.  Comparatively, 
for  the  seasons  with  regulation,  1997-98 
through  2000-01,  the  on-tree  value 
averaged  $2.36  per  box. 

On-tree  prices  for  fi^sh  red  seedless 
grapefhtit  have  also  been  higher  during 
seasons  with  percentage  of  size 
regulation  than  for  the  three  seasons 
prior  to  regulation.  The  average  on-tree 
price  for  fresh  red  seedless  grapefiiiit 
was  $4.30  for  the  seasons  1997-98 
through  2000-01  with  percentage  of  size 
regulation  compared  to  $3.08  for  the 
three  years  prior  to  regulation.  Small 
growers  have  struggled  the  last  eight 


seasons  to  receive  returns  near  the  cost 
of  production.  For  many,  these  higher 
returns  mean  the  difference  between 
profit  and  loss. 

Another  benefit  of  percentage  of  size 
regulation  has  been  in  maintaining 
higher  prices  for  the  larger-sized  fruit. 
At  the  start  of  the  season,  larger-sized 
fruit  command  a  premium  price.  In 
some  cases,  the  f.o.b.  price  is  $4  to  $10 
more  a  carton  than  for  the  smaller  sizes. 
The  last  three  seasons,  the  f.o.b.  price 
for  a  size  27  has  averaged  around  $13.50 
per  carton  in  October.  This  compares  to 
an  average  f.o.b.  price  of  around  $5.80 
per  carton  for  a  size  56  during  the  same 
period.  In  the  three  years  before  the 
issuance  of  a  percentage  size  regulation, 
the  f.o.b.  price  for  large  sizes  dropped  to 
within  $1  or  $2  of  the  f.o.b.  price  for 
small  sizes  by  the  middle  of  the  season 
due  to  the  oversupply  of  small  sizes. 

Percentage  of  size  regulation  has 
helped  sustain  the  price  differential, 
maintaining  higher  prices  for  the  larger- 
sized  fruit.  During  the  three  years  before 
regulation,  the  average  differential 
between  the  carton  price  for  a  size  27 
and  a  size  56  was  $3.47  at  the  end  of 
October.  However,  by  mid-December  the 
price  for  the  larger  size  had  dropped  to 
within  $1.68  of  the  price  for  the  smaller- 
size  fruit.  In  the  five  years  with 
percentage  of  size  regulation,  the 
average  differential  between  the  carton 
price  for  a  size  27  and  a  size  56  was 
$5.44  at  the  end  of  October,  was  $3.87 
in  mid-December,  and  remained  at 
$3.49  the  first  week  in  April. 

The  margins  between  the  prices  for 
the  various  sizes  of  red  grapefruit  have 
remained  fairly  constant  throughout  the 
seasons  covered  under  percentage  of 
size  regulation.  According  to  the 
Economic  Analvsis  c.nd  Program 
Planning  Branch  (EAPP),  USDA,  if  the 
domestic  market  becomes  glutted  with 
too  many  small  sized  grapefruit  (48  and 
56),  these  margins  would  be  negatively 
impacted  and  total  grower  returns 
would  be  reduced. 

The  goal  of  this  percentage  of  size  rule 
is  to  reduce  the  volume  of  the  least 
valuable  fruit  in  the  market  and 
strengthen  grower  prices  and  revenues. 
Without  this  rule,  the  fresh  grapefruit 
market  will  become  glutted  with  small 
sized  fhiit,  which  will  have  a  negative 
impact  on  prices  for  larger  sized  fruit 
and  grower  returns.  Absent  this  rule,  the 
price  margins  between  sizes  (23,  27,  32, 
36.  40,  48,  and  56)  will  diminish  and 
ultimately  result  in  lower  grower 
returns.  This  rule  is  intended  to  fully 
supply  all  markets  for  small  sizes  with 
fresh  red  seedless  grapefruit  size  48  and 
56,  while  avoiding  oversupplying  these 
markets  to  the  detriment  of  grower 
revenues. 


Shipments  during  the  22  weeks 
covered  by  this  regulation  account  for 
nearly  60  percent  of  the  total  volume  of 
red  seedless  grapefruit  shipped  to  the 
fresh  market.  Considering  this  volume 
and  the  very  limited  returns  from 
grapefruit  for  processing,  it  is  important 
that  returns  from  the  fresh  market  be 
maximized  during  this  period.  Even  a 
small  increase  in  price  when  coupled 
with  the  volume  shipped  represents  a 
significant  increase  in  the  overall  return 
to  growers. 

The  Committee  believes  percentage  of 
size  regulation  has  also  helped  stabilize 
the  volume  of  small  sizes  entering  the 
fresh  market.  During  deliberations  in 
past  seasons,  the  Committee  considered 
how  shipments  of  small  sizes  had 
effected  the  market.  Based  on  available 
statistical  information.  Committee 
members  concluded  that  once 
shipments  of  sizes  48  and  56  reached 
levels  above  250,000  cartons  per  week, 
prices  declined  on  those  and  most  other 
sizes  of  red  seedless  grapefruit.  The 
Committee  believed  if  shipments  of 
small  sizes  are  maintained  at  around  or 
below  250.000  cartons  a  week,  prices 
will  stabilize  and  demand  for  larger, 
more  profitable  sizes  will  increase. 

The  last  five  seasons  during  the  weeks 
regulated  by  a  percentage  of  size 
regulation,  the  weekly  shipments  of 
sizes  48  and  56  red  seedless  grapefruit 
remained  near  or  below  250,000  cartons 
for  90  percent  of  the  regulated  weeks. 
There  has  also  been  a  43  percent 
reduction  in  the  volume  of  small  sizes 
entering  the  fresh  market  during  the 
weeks  regulated  from  the  1995-96 
season  to  the  2000-01  season. 

An  economic  study  done  by  Florida 
Cifrus  Mutual  (Lakeland,  Florida)  in 
April  1998.  also  found  that  weekly 
percentage  regulation  was  effective.  The 
study  stated  that  part  of  the  strength  in 
early  season  pricing  appeared  to  be  due 
to  the  use  of  the  weekly  percentage  rule 
to  limit  the  volume  of  sizes  48  and  56. 
It  said  prices  were  generally  higher 
across  the  size  spectrum  with  sizes  48 
and  56  having  the  largest  gains,  and 
larger-sized  grapefruit  registering 
modest  improvements.  The  rule  shifted 
the  size  distribution  toward  the  higher- 
priced,  larger-sized  grapefruit,  which 
helped  raise  weekly  average  f.o.b. 
prices.  It  further  stated  that  sizes  48  and 
56  grapefruit  accounted  for  around  27 
percent  of  domestic  shipments  during 
the  same  11  weeks  during  the  1996-97 
season.  Comparatively,  sizes  48  and  56 
accounted  for  only  1 7  percent  of 
domestic  shipments  during  the  same 
period  in  1997-98,  as  small  sizes  were 
used  to  supply  export  customers  with 
preferences  for  small-sized  grapefruit. 
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In  addition  to  the  success  of  previous 
regulations,  there  are  other  surrounding 
circiunstances  that  warrant  the 
consideration  of  the  establishment  of 
percentage  of  size  regulation.  The 
production  area  was  up  until  June, 
suffering  through  a  period  of 
insufficient  rainfall.  It  is  unclear  how 
this  will  affect  the  sizing  of  the  crop. 
However,  it  is  possible  that  it  may 
produce  a  larger  voliune  of  small-sized 
red  seedless  grapefruit,  further 
intensifying  the  problem  with  small 
sizes. 

Problems  with  the  European  and 
Asian  markets  could  also  impact  the 
volume  of  small  sizes  available.  In  past 
seasons,  these  markets  have  shown  a 
strong  demand  for  the  smaller-sized  red 
seedless  grapefruit.  However,  the 
reduction  in  shipments  to  these  areas 
experienced  during  the  last  few  years  is 
expected  to  continue  during  the 
upcoming  season.  This  could  result  in  a 
greater  amount  of  small  sizes  for 
remaining  markets  to  absorb. 

The  condition  of  the  market  for 
processed  grapefruit  is  also  a 
consideration.  Approximately  52 
percent  of  red  seedless  grapefruit  on 
average  is  used  for  processing,  with  the 
majority  being  squeezed  for  juice. 
However,  this  outlet  offers  limited 
returns  and  currently  is  not  profitable. 
Statistics  from  the  Florida  Department 
of  Citrus  (FDOC)  show  there  is  currently 
a  43-week  inventory  of  processed  red 
seedless  grapefruit  juice  from  last 
season.  By  the  start  of  the  season,  it  is 
projected  that  over  32  weeks  worth  of 
juice  will  remain  in  inventory.  This  is 
expected  to  have  an  additional  negative 
impact  on  returns. 

For  the  2000-2001  season,  on-tree 
retmns  were  negative  for  processed  red 
seedless  grapefruit.  Dimng  the  last  five 
years,  only  1999-2000  produced  on-tree 
retmns  for  processed  red  seedless 
grapefruit  that  exceeded  one  dollar  per 
box.  When  on-tree  retiuns  for  processed 
grapefruit  drop  below  a  dollar,  there  is 
pressiue  to  shift  a  larger  volume  of  the 
overall  crop  to  the  fresh  market  to 
benefit  from  the  higher  prices  normally 
paid  for  fresh  fruit.  Over  the  period  from 
1977  through  2000,  the  differential 
between  fresh  prices  and  processed 
prices  has  averaged  $3.55  per  box. 
Consequently,  growers  prefer  to  ship 
grapefruit  to  the  fresh  market. 

A  fair  percentage  of  red  seedless 
grapefruit  shipped  for  processing  tend 
toward  the  smaller  sizes.  When  returns 
for  processed  red  grapefruit  are  low,  an 
additional  volume  of  small  sizes  could 
be  shifted  toward  the  fresh  market, 
further  aggravating  problems  with 
excessive  volumes  of  small  sizes.  Due  to 
ciurent  inventories,  on-tree  prices  for 


processed  red  seedless  grapefruit  for  the 
2002-03  season  will  most  likely  mirror 
prices  from  past  seasons  and  remain 
below  a  dollar.  This  could  force  an 
additional  voliune  of  small  sizes  toward 
the  fresh  market. 

Further,  red  seedless  grapefruit 
production  continues  to  exceed 
demand.  This  has  contributed  to  the  low 
returns  and  led  to  economic 
abandonment  of  grapefruit.  According 
to  information  from  the  National 
Agricultural  Statistics  Service,  the 
seasons  of  1995-96, 1996-97, 1997-98. 
and  2000-01  had  an  average  economic 
abandoiunent  of  two  million  boxes  or 
more  of  red  seedless  grapefruit.  Data  for 
the  2001-02  season  will  not  be 
published  until  September.  However,  it 
is  likely  that  some  economic 
abandonment  did  occin  last  season. 
Economic  abandonment  and  prices 
falling  below  the  cost  production 
support  the  use  of  percentage  of  size 
regulation  to  control  the  volume  of 
small  sizes.  The  percentage  of  size 
regulation  has  an  impact  and  is 
intended  to  make  the  most  economically 
viable  fruit  available  to  the  fresh  market 
without  oversupplying  small-sized  fruit. 
These  considerations  further  support 
the  need  to  control  the  volume  of  small 
sizes  during  the  season  to  prevent  the 
voliune  of  small  sizes  from 
overwhelming  all  markets. 

The  Committee  believes  the  problems 
associated  with  an  uncontrolled  volume 
of  small  sizes  entering  the  market  will 
recur  without  regulation  and  that 
establishing  weekly  percentages  during 
the  last  five  seasons  has  proven 
successful.  Consequently,  the 
Committee  recommended  weekly 
percentages  be  established  for  all  22 
weeks  of  the  regulatory  period, 
beginning  at  45  percent  for  the  first  two 
weeks,  35  percent  for  weeks  3  through 
19,  and  40  percent  for  weeks  20,  21.  and 
22. 

The  Committee  considered  the 
percentages  set  last  year  as  a  basis  for 
discussing  this  year's  percentages. 
Committee  members  believed  relaxing 
last  season's  percentages  from  the  most 
restrictive  level  allowed  of  25  percent 
had  worked  well,  providing  some 
restriction  while  affording  volume  for 
those  markets  that  prefer  small  sizes. 
Also,  while  the  Committee  has  in  past 
seasons  initially  voted  to  set  weekly 
percentages  at  25  percent,  the 
Committee  has  never  maintained  the 
percentages  at  the  25  percent  level,  but 
has  always  relaxed  the  percentages 
closer  to  the  start  of  the  season. 

Drawing  on  this  experience,  the 
Committee  decided  to  make  its  initial 
recommendations  for  each  of  the  22 
weeks  at  levels  higher  than  25  percent. 


The  recommended  percentages  closely 
approximate  the  final  percentages 
recommended  last  season.  The 
percentages  are  the  same  as  last  season 
for  weeks  1,  2,  3. 19.  21.  and  22. 
represent  a  5  percent  increase  for  weeks 
4  through  10  and  weeks  15  through  18 
and  for  week  20.  and  represent  a  5 
percent  decrease  for  weeks  11  through 
14.  All  are  within  5  percent  of  those 
recommended  last  season. 

More  information  helpful  in 
determining  the  appropriate  weekly 
percentages  will  be  available  after 
August.  At  the  time  of  the  May  meeting, 
grapefruit  had  just  begun  to  size,  giving 
little  indication  as  to  the  distribution  of 
sizes.  Only  the  most  preliminary  of  crop 
estimates  was  available,  with  the  official 
estimate  not  to  be  issued  until  October. 
Further,  the  first  reports  on  how  the 
crop  is  sizing  will  not  be  available  until 
after  September.  Consequently,  the 
Committee  believes  it  is  best  to  set 
regulation  at  these  levels,  and  then  relax 
the  percentages  later  in  the  season  if 
conditions  warrant. 

The  Committee  recognized  that  they 
could  meet  again  during  the  regulation 
period,  as  needed,  and  use  the  most 
ciurent  information  to  consider 
adjustments  in  the  weekly  percentage 
rates.  This  will  help  the  Committee 
make  the  most  informed  decisions  as  to 
whether  the  established  percentages  are 
appropriate.  Any  changes  to  the  weekly 
percentages  set  by  this  rule  will  require 
additional  rulemaking  and  the  approval 
ofUSDA. 

During  deliberations  in  past  seasons, 
Committee  members  concluded  that 
once  shipments  of  sizes  48  and  56 
reached  levels  above  250,000  cartons  a 
week,  prices  declined  on  those  and  most 
other  sizes  of  red  seedless  grapefruit. 
The  Committee  believed  if  shipments  of 
small  sizes  are  maintained  at  around  or 
below  250,000  cartons  a  week,  prices 
should  stabilize  and  demand  for  larger, 
more  profitable  sizes  should  increase. 

The  Committee  considered  the 
250,000-carton  level  when 
recommending  the  weekly  percentages. 
The  first  two  weeks  are  set  high  at  45 
percent  because  it  is  likely  there  will 
only  be  a  limited  volume  shipped.  In 
the  last  four  seasons,  shipments  of  sizes 
48  and  56  have  never  exceeded  250,000 
cartons  during  the  first  two  weeks. 
Setting  weekly  percentages  at  35  percent 
for  the  majority  of  weeks  provides  a 
total  available  allotment  of  aroimd 
269,150  cartons  (35  percent  of  the  total 
industry  base  of  approximately  769,000 
cartons)  per  week.  While  this  is  slightly 
more  than  250,000  cartons,  it  is  unlikely 
all  available  allotment  will  be  used  each 
week,  and  this  allows  individual 
handlers  some  additional  flexibility. 
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The  increase  to  40  percent  for  the  last 
three  weeks  is  to  provide  a  little  more 
allotment  at  the  end  of  the  regulated 
period  to  provide  some  transition  to  the 
period  of  no  regulation  and  to  help 
prevent  the  dumping  of  small  sizes 
following  the  end  erf  regulation.  The 
Committee  believes  these  percentages 
will  provide  some  flexibility  while 
holding  weekly  shipments  of  sizes  48 
and  56  close  to  the  250,000-carton  mark. 

The  Committee  believes  the  volume  of 
small  red  seedless  grapefruit  available 
will  have  a  detrimental  effect  on  the 
market  if  it  is  not  controlled.  Members 
believe  the  problems  successfully 
addressed  by  percentage  of  size 
regulation  the  last  five  seasons  will 
return  without  regulation. 
Consequently,  the  Committee  believes 
weekly  percentage  of  size  regulation 
should  be  established  for  each  of  the  22 
weeks  of  the  regulatory  period. 
Therefore,  this  rule  establishes  weekly 
percentages  at  45  percent  for  the  first 
two  weeks,  35  percent  for  weeks  3 
through  19,  and  at  40  percent  for  weeks 
20  through  22.  The  Committee  plans  to 
meet  as  needed  during  the  22-week 
period  to  ensiu-e  that  the  weekly 
percentages  are  at  the  appropriate 
levels. 

While  the  recommendation  to 
establish  percentage  of  size  regulation 
was  accepted  by  a  majority  of 
Committee  members,  some  raised 
concerns  about  export  markets  and  the 
loan  and  transfer  system.  These 
concerns  provided  the  basis  for  the  two 
Committee  members  who  opposed  the 
Conunittee's  recommendation. 

One  area  of  concern  was  the  impact 
this  regulation  may  have  on  exports. 
One  member  stated  that  market  share 
was  being  lost  in  Europe  to  Turkey  and 
Israel.  The  purpose  of  this  regulation  is 
not  to  eliminate  the  marketing  of  sizes 
48  and  56,  but  rather  to  prevent  the  over 
shipment  of  such  sizes  from  saturating 
all  markets. 

In  making  its  recommendations,  the 
Committee  recognized  that  markets  exist 
for  small  sizes.  That  is  why  they 
reconunended  limiting  the  volume  of 
small  sizes  instead  of  eliminating  them. 
The  Committee  considered  the  markets 
available  for  small^sizes  and  set  a 
weekly  percentage  sufficient  to  address 
these  markets.  The  weekly  percentages 
are  set  to  allow  handlers  enough  volume 
of  small  sizes  to  meet  the  markets  that 
prefer  them,  such  as  the  export  market, 
while  preventing  an  oversupply  that 
effects  other  markets.  Also,  there  are 
provisions  to  handle  potential  allotment 
shortfalls  an  individual  handler  might 
have.  These  include  loans  and  transfers, 
or  using  the  allowances  for  over 
shipment. 


In  terms  of  exports  of  red  seedless 
grapefruit,  volume  the  last  two  seasons 
has  averaged  around  13,832,750  cartons 
according  to  the  Florida  Department  of 
Agriculture  (FDOA).  Based  on 
information  available  on  sizes  exported, 
the  last  two  seasons  sizes  48  and  56 
have  averaged  42  percent  of  the  exports 
of  red  seedless  grapefruit  (FDOA).  On 
average,  53  percent  of  exports  occur 
after  the  end  of  the  22  week  regulated 
period.  Industry  members  have  stated 
that  the  largest  markets  for  small  sizes 
do  not  usually  start  until  late  January  or 
in  February.  This  would  skew  the 
volume  of  small  sizes  exported  toward 
the  latter  part  of  the  season  where  there 
are  no  limitations  on  small  sizes. 
Consequently,  that  would  mean  a 
greater  percent  of  small  sizes  are 
shipped  after  regulation.  Therefore, 
using  the  42  percent  figure  to  calculate 
the  volume  of  small  sizes  shipped 
during  the  first  22  weeks  is  probably 
close  or  exceeds  the  actual  percentage 
represented  by  small  sizes  for  those 
weeks. 

For  the  22  weeks  of  regulation,  when 
total  weekly  exports  were  multiplied  by 
42  percent  to  estimate  the  volume  of 
small  sizes  exported  each  week,  total 
allotment  available  during  the  22  weeks 
as  established  by  the  percentages  in  this 
rule  exceeds  the  calculated  weekly 
volume  of  small  sizes  exported  during 
each  regulation  week.  In  addition,  the 
higher  percentages  recommended  by  the 
Committee  for  the  last  three  weeks  of 
the  regulatory  period  will  also  help 
provide  additional  allotment  as  the 
major  export  period  begins.  Thus,  the 
allotment  of  small  sizes  provided  under 
this  rule  should  be  sufficient  to  service 
export  demand  for  small  sizes,  allowing 
Florida  to  maintain  those  markets. 

In  regards  to  foreign  competitors 
taking  markets  from  Florida,  available 
information  indicates  that  this  should 
not  be  a  significant  problem.  The  UF- 
IFAS  study  determined  that  foreign 
competition  is  minimal.  It  also  inferred 
that  even  in  cases  of  tightened 
standards,  foreign  competitors  are  not 
likely  to  take  market  share  from  Florida. 
Information  from  the  Foreign 
Agricultural  Service,  USD  A,  and  the 
Florida  Department  of  Citrus  indicate 
production  and  fresh  shipments  are  of 
limited  quantities  in  both  Israel  and 
Turkey.  Current  statistics  show  their 
available  volume  would  significantly 
limit  their  ability  to  consistently  impact 
Florida's  m^ket  share.  Total  production 
of  grapefhiit  in  Israel  is  less  than  18 
percent  of  the  Florida  grapefruit  crop 
while  Turkey's  is  less  than  8  percent. 
Turkey  and  Israel  may  have  lower 
transportation  costs  due  to  their  closer 
proximity  to  Europe. 


Another  concern  was  the  loans  and 
transfers  system.  One  member  expressed 
concern  about  the  fairness  of  the 
program  and  the  availability  of 
allotment  for  loans  and  transfers.  The 
purpose  of  loans  and  transfers  is  to 
promote  the  movement  of  allotment 
between  those  who  have  allotment  but 
no  fhiit  to  those  with  fruit  but  no 
allotment.  It  is  an  individual  handler's 
responsibility  to  try  to  locate  available 
allotment  when  they  need  it.  Last 
season,  there  were  451  loans  and 
transfers  representing  645,386  cartons. 
Nearly  all  grapefruit  handlers 
participated  in  the  loan  and  transfer 
process  last  season. 

In  some  weeks,  there  was  more 
allotment  available  than  in  others. 
However,  the  purpose  of  this  regulation 
is  to  limit  the  volume  of  small  sizes  that 
are  entering  the  fresh  market.  The 
allotment  available  is  calculated  using 
the  prior  period  so  that  when  the 
Committee  considers  establishing 
percentage  of  size  regulation  they  have 
a  good  idea  of  the  total  allotment  made 
available  each  week  by  establishing 
different  percentages.  By  allowing  loans 
and  transfers,  a  greater  share  of  the  total 
allotment  available  each  week  can  be 
utilized.  This  allows  the  actual 
shipments  of  small  sizes  to  closely 
approximate  the  shipments  the 
Committee  believes  the  market  can 
handle  when  it  recommends  weekly 
percentages.  Without  loans  and  transfers 
there  would  be  less  volume  available 
and  the  regulation  would  be  more 
restrictive. 

After  considering  the  concerns 
expressed,  and  the  available 
information,  the  Committee  determined 
that  this  rule  was  needed  to  regulate 
shipments  of  small  sized  red  seedless 
grapefruit. 

Under  §  905.153,  the  quantity  of  sizes 
48  and  56  red  seedless  grapefruit  a 
handler  may  ship  during  a  regulated 
week  is  calculated  using  the  set  weekly 
percentage.  A  handler's  allotment  of 
small  sizes  is  calculated  by  taking  the 
weekly  percentage  times  the  average 
weekly  volume  of  red  seedless 
grapefruit  handled  by  such  handler  in 
the  previous  five  seasons.  The  product 
is  that  handler's  total  allotment  of  sizes 
48  and  56  red  seedless  grapefruit  for  the 
given  week.  This  average  week  is  the 
base  for  each  handler  for  each  of  the  22 
weeks  of  the  regulatory  period.  Handlers 
can  fill  their  allotment  with  size  56.  size 
48,  or  a  combination  of  the  two  sizes 
such  that  the  total  of  these  shipments  is 
within  the  established  limits.  The 
Committee  staff  performs  the  specified 
calculations  and  provides  them  to  each 
handler. 
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The  regulatory  period  begins  the  third 
Monday  in  September.  September  16. 
2002.  Each  regulation  week  begins 
Monday  at  12  a.m.  and  ends  at  11:59 
p.m.  the  following  Sunday. 

Section  905.153(d)  provides  the 
allowances  for  overshipments,  loans, 
and  transfers  of  allotment.  These 
tolerances  allow  handlers  the 
opportunity  to  supply  their  markets 
while  limiting  the  impact  of  small  sizes. 

The  Committee  can  also  act  on  behalf 
of  handlers  wanting  to  arrange  allotment 
loans  or  participate  in  the  transfer  of 
allotment.  Repayment  of  an  allotment 
loan  is  at  the  discretion  of  the  handlers' 
party  to  the  loan.  The  Committee  will 
inform  each  handler  of  the  quantity  of 
sizes  48  and  56  red  seedless  grapefruit 
they  can  handle  during  a  particular 
week,  making  the  necessary  adjustments 
for  overshipments  and  loan  repayments. 

Section  8e  of  the  Act  requires  that 
whenever  grade,  size,  quality,  or 
matiuity  requirements  are  in  effect  for 
certain  commodities  under  a  domestic 
marketing  order,  including  grapefruit, 
imports  of  that  commodity  must  meet 
the  same  or  comparable  requirements. 
This  rule  does  not  change  the  minimum 
grade  and  size  requirements  under  the 
order,  only  the  percentages  of  sizes  48 
and  56  red  grapefruit  that  may  be 
handled.  Therefore,  no  change  is 
necessary  in  the  grapefruit  import 
regulations  as  a  result  of  this  action. 

Initial  Regulatory  Flexibility  Analysis 

Piirsuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  75  grapefruit 
handlers  subject  to  regulation  under  the 
order  and  approximately  11.000  growers 
of  citrus  in  the  regulated  area.  Small 
agricultiiral  service  firms,  including 
handlers,  are  defined  by  the  Small 
Business  Administration  (SBA)  as  those 
having  annual  receipts  of  less  than 
$5,000,000.  and  small  agricultural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000 
(13  CFR  121.201). 


Based  on  industry  and  Committee 
data,  the  average  annual  f.o.b.  price  for 
fresh  Florida  red  seedless  grapefruit 
during  the  2001-02  season  was 
approximately  $7.12  per  %  bushel 
carton,  and  total  fresh  shipments  for  the 
2001-02  season  are  estimated  at  25.6 
million  cartons  of  red  grapefruit. 
Approximately  33  percent  of  all 
handlers  handled  72  percent  of  Florida's 
grapefruit  shipments.  Using  the  average 
f.o.b.  price,  at  least  66  percent  of  the 
grapefruit  handlers  could  be  considered 
small  businesses  under  SBA's 
definition.  Therefore,  the  majority  of 
Florida  grapefruit  handlers  may  be 
classified  as  small  entities.  The  majority 
of  Florida  grapefruit  producers  may  also 
be  classified  as  small  entities. 

The  over  shipment  of  small-sized  red 
seedless  grapefruit  contributes  to  poor 
returns  and  lower  on-tree  values.  This 
rule  limits  the  volume  of  sizes  48  and 
56  red  seedless  grapefruit  shipped 
during  the  first  22  weeks  of  the  2002- 
03  season  by  establishing  weekly 
percentages  for  each  of  the  22  weeks, 
beginning  September  16,  2002.  This  rule 
sets  the  weekly  percentages  at  45 
percent  for  weeks  1  and  2.  35  percent 
for  week  3  through  week  19.  and  at  40 
percent  for  weeks  20.  21,  and  22.  The 
quantity  of  sizes  48  and  56  red  seedless 
grapefruit  that  may  be  shipped  by  a 
handler  during  a  particular  week  is 
calculated  using  the  percentages  set. 
This  action  supplies  enough  small  red 
seedless  grapefruit,  without  saturating 
all  markets  with  small  sizes.  This  action 
will  help  stabilize  the  market  and 
improve  grower  returns.  This  rule  uses 
the  provisions  of  §  905.153.  Authority 
for  this  action  is  provided  in  §  905.52  of 
the  order.  The  Committee  recommended 
this  action  on  a  vote  of  14  in  favor  and 
2  opposed  at  a  meeting  on  May  22, 
2002. 

The  Committee  believes  there  will 
continue  to  be  an  oversupply  of  red 
seedless  grapefruit  and  that  the  volume 
of  small  sizes  available  will  continue  to 
be  a  problem  in  the  2002-03  season. 
The  Committee  also  believes  that  fruit 
size  for  the  2002-03  season  will 
continue  to  follow  the  trend  toward 
smaller  sizes  as  seen  in  the  past  few 
years  and  will  have  an  abundant 
number  of  small  sized  fruit. 
Consequently,  the  Committee  voted  to 
utilize  the  provisions  of  §  905.153  and 
establish  percentage  size  regulation  for 
each  of  the  22  weeks  of  the  regulatory 
period. 

While  the  establishment  of  volume 
regulation  may  necessitate  additional 
spot  picking,  which  could  entail  slightly 
higher  harvesting  costs,  in  most  cases 
this  is  already  a  standard  industry 
practice.  In  addition,  with  spot  picking, 


the  persons  harvesting  the  fruit  are  more 
selective  and  pick  only  the  desired  sizes 
and  qualities.  This  reduces  the  amount 
of  time  and  effort  needed  in  sorting 
fruit,  because  undersized  fruit  is  not 
harvested.  This  may  result  in  a  cost 
savings  through  reduced  processing  and 
packing  costs.  In  addition,  because  this 
regulation  is  only  in  effect  for  part  of  the 
season,  the  overall  effect  on  costs  is 
minimal.  Consequently,  this  rule  is  not 
expected  to  appreciably  increase  costs 
to  producers. 

If  a  25  percent  restriction  on  small 
sizes  had  been  applied  during  the  22- 
week  period  for  the  three  seasons  prior 
to  the  1997-98  season,  ah  average  of  3.1 
percent  of  overall  shipments  during  that 
period  would  have  been  constrained  by 
regulation.  A  large  percentage  of  this 
volume  most  likely  could  have  been 
replaced  by  larger  sizes  for  which  there 
are  no  volume  restrictions.  Under 
regulation,  larger  sizes  have  been 
substituted  for  smaller  sizes  with  a 
nominal  effect  on  overall  shipments. 
In  addition,  handlers  can  transfer, 
borrow  or  loan  allotment  based  on  their 
needs  in  a  given  week.  Handlers  also 
have  the  option  of  over  shipping  their 
allotment  by  10  percent  in  a  week, 
provided  the  over  shipment  is  deducted 
from  the  following  week's  shipments. 
Approximately  451  loans  and  transfers 
were  utilized  last  season.  Statistics  for 
2001-02  show  that,  in  only  2  weeks  of 
the  regulated  period  was  the  total 
available  allotment  used.  Therefore, 
with  the  weekly  percentages  for  the 
majority  of  weeks  set  slightly  higher 
than  for  last  season,  the  overall  impact 
of  this  regulation  on  total  shipments 
should  be  minimal. 

The  Committee  believes  establishing 
percentage  of  size  regulation  during  the 
2002-03  season  will  have  benefits 
similar  to  those  realized  under  past 
regulations.  Handlers  and  producers 
have  received  higher  returns  under 
percentage  of  size  regulation.  In  the 
three  seasons  prior  to  the  first 
percentage  of  size  regulation  in  1997- 
98.  prices  of  red  seedless  grapefruit  fell 
from  a  weighted  average  f.o.b.  price  of 
$7.80  per  carton  in  October  to  a 
weighted  average  f.o.b.  price  of  $5.50 
per  carton  in  December.  In  the  five 
seasons  utilizing  percentage  of  size 
regulation,  red  seedless  grapefruit 
maintained  higher  prices  throughout  the 
season  with  a  weighted  average  f.o.b. 
price  of  $8.03  per  carton  in  October,  to 
an  average  f.o.b.  price  of  $7.01  per 
carton  in  December,  and  remained  at 
around  $6.70  in  April.  Average  prices 
for  the  season  have  also  been  higher 
during  seasons  with  percentage  of  size 
regulation.  The  average  season  price  for 
red  seedless  grapefruit  was  $7.00  for  the 
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last  five  years  compared  to  $5.83  for  the 
three  prior  years. 

On-tree  earnings  per  box  for  fresh  red 
seedless  grapefruit  have  also  improved 
under  regulation,  providing  better 
returns  to  growers.  The  average  on-tree 
price  for  fresh  red  seedless  grapefruit 
was  $4.30  for  the  seasons  1997-98 
through  2000-01  with  percentage  of  size 
regulation,  compared  to  $3.08  for  the 
three  years  prior  to  regulation.  Small 
growers  have  struggled  the  last  eight 
seasons  to  receive  returns  near  the  cost 
of  production.  For  many,  the  higher 
returns  mean  the  difference  between 
profit  and  loss. 

Shipments  during  the  22  weeks 
covered  by  this  regulation  account  for 
nearly  60  percent  of  the  total  volume  of 
red  seedless  grapefruit  shipped  to  the 
fresh  market.  Considering  this  volume 
and  the  very  limited  retiuns  from 
grapefruit  for  processing,  it  is 
imperative  that  returns  from  the  fresh 
market  be  maximized  during  this 
period.  Even  a  small  increase  in  price 
when  coupled  with  the  voliune  shipped 
represents  a  significant  increase  in  the 
overall  return  to  growers. 

Even  if  this  action  was  only 
successful  in  raising  returns  by  $.10  per 
carton,  this  increase  in  combination 
with  the  substantial  number  of 
shipments  generally  made  during  this 
22-week  period,  would  represent  an 
increased  return  of  nearly  $1.4  million. 
Consequently,  any  increased  returns 
generated  by  this  action  should  more 
than  offset  any  additional  costs 
associated  with  this  regulation. 

The  piu-pose  of  this  rule  is  to  help 
stabilize  the  market  and  improve  grower 
retiuns.  Percentage  of  size  regulation  is 
intended  to  reduce  the  volume  of  the 
least  valuable  fiuit  in  the  market,  and 
shift  it  to  those  markets  that  prefer  small 
sizes.  This  regulation  helps  the  industry 
address  marketing  problems  by  keeping 
small  sizes  (sizes  48  and  56)  more  in 
balance  with  market  demand  without 
glutting  the  fresh  market  with  these 
sizes. 

This  rule  provides  a  supply  of  small- 
sized  red  seedless  grapefruit  sufficient 
to  meet  market  demand,  without 
satvu^ting  all  markets  with  these  small 
sizes.  This  action  is  not  expected  to 
decrease  the  overall  consumption  of  red 
seedless  grapefruit.  With  supply  in 
excess  of  demand,  this  rule  is  not 
expected  to  impact  consumer  prices  or 
demand.  The  benefits  of  this  rule  are 
expected  to  be  available  to  all  red 
seedless  grapefruit  growers  and 
handlers  regardless  of  their  size  of 
operation.  This  rule  will  likely  help 
small  imder-capitalized  growers  who 
need  additional  weekly  revenues  to 
meet  operating  costs. 


The  Committee  considered  several 
alternatives  to  taking  this  action.  One 
alternative  was  to  establish  the  weekly 
percentages  at  25  percent  for  all  weeks 
and  adjust  the  percentages  later  in  the 
season  as  was  done  in  previous  seasons. 
This  alternative  was  rejected  as  the 
Committee  drew  on  past  experiences 
and  sought  to  provide  handlers  with 
specific  shipping  percentages  earlier  in 
the  season  to  allow  them  greater 
flexibility  in  formulating  marketing 
plans  in  a  timely  manner. 

Another  alternative  discussed  was  to 
provide  each  handler  with  the 
equivalent  of  one  extra  week  of 
allotment  to  use  any  time  during  the 
season  and  to  eliminate  loans  and 
transfers.  This  would  have  allowed  a 
handler  to  over-ship  any  quantity  of 
small  sizes  up  to  his  extra  allotment  in 
one  week  or  divided  up  through  the 
season.  The  Committee  believed  that  if 
prices  were  at  a  premium,  most 
handlers  would  take  advantage  of  these 
higher  prices  and  ship  well  over  what 
the  market  channels  could  absorb.  This 
alternative  was  also  rejected. 

Other  alternatives  considered 
centered  around  setting  the  weekly 
percenteiges  at  levels  different  than 
those  recommended.  After  discussion, 
the  Committee  agreed  on  the 
percentages  established  in  the  rule. 
Members  thought  it  was  best  to  set 
regulation  at  these  levels,  and  then  relax 
the  percentages  later  in  the  season  if 
conditions  warrant.  The  Committee 
recognized  that  they  could  meet  again 
during  the  regulation  period,  as  needed, 
and  use  the  most  current  information  to 
consider  adjustments  in  the  weekly 
percentage  rates.  Therefore,  these 
alternative  percentages  were  also 
rejected. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  the  information  collection 
requirements  contained  in  this  rule  have 
been  previously  approved  by  the  Office 
of  Management  and  Budget  (OMB)  and 
assigned  OMB  No.  0581-0189.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sectors. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  rule.  However,  red 
seedless  grapefruit  must  meet  the 
requirements  as  specified  in  the  U.S. 
Standards  for  Grades  of  Florida 
Grapefruit  (7  CFR  51.760  through 
51.784)  issued  under  the  Agricultural 
Marketing  Act  of  1946  (7  U.S.C.  1621 
Uirough  1627). 

The  Committee's  meeting  was  widely 
publicized  throughout  the  citrus 


industry'  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  May  22,  2002,  meeting 
was  a  public  meeting  and  all  entities, 
both  large  and  small,  were  able  to 
express  views  on  this  issue.  Interested 
persons  are  invited  to  submit 
information  on  the  regulatory  and 
informational  impacts  of  this  action  on 
small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://wv\-w.ains.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

This  rule  invites  comments  on 
limiting  the  volume  of  small  red 
seedless  grapefruit  entering  the  fresh 
market  during  the  first  22  weeks  of  the 
2002-03  season.  Any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that  this 
interim  final  rule,  as  hereinafter  set 
forth,  will  tend  to  effectuate  the 
declared  policy  of  the  Act. 

Pursuant  to  5  U.S.C.  553.  it  is  also 
found  and  determined  upon  good  cause 
that  it  is  impracticable,  unnecessary, 
and  contrary  to  the  public  interest  to 
give  preliminary  notice  prior  to  putting 
this  rule  into  effect  and  that  good  cause 
exists  for  not  postponing  the  effective 
date  of  this  rule  until  30  days  after 
publication  in  the  Federal  Register 
because:  (1)  This  rule  needs  to  be  in 
place  when  the  regulatory  period  begins 
September  16,  2002,  and  handlers  need 
time  to  consider  their  allotment  and 
how  best  to  service  their  customers:  (2) 
the  industry  has  been  discussing  this 
issue  for  some  time,  and  the  Committee 
has  kept  the  industry  well  informed;  (3) 
this  action  has  been  widely  discussed  at 
various  industry  and  association 
meetings,  and  interested  persons  have 
had  time  to  determine  and  express  their 
positions:  (4)  this  action  is  similar  to 
those  recommended  in  previous 
seasons;  and  (5)  this  rule  provides  a  30- 
day  comment  period  and  any  comments 
received  will  be  considered  prior  to 
finalization  of  this  rule.  A  comment 
period  of  30  days  is  appropriate  to  allow 
any  needed  intra-seasonal  changes  to  be 
made  in  a  timely  manner. 
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List  of  Subjects  in  7  CFR  Part  905 

Grapefruit,  Marketing  agreements, 
Oranges,  Reporting  and  recordkeeping 
requirements,  Tangelos,  Tangerines. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  905  is  amended  as 
follows: 

PART  905— ORANGES,  GRAPEFRUIT, 
TANGERINES,  AND  TANGELOS 
GROWN  IN  FLORIDA 

1.  The  authority  citation  for  7  CFR 
part  905  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  905.350  is  revised  to  read 
as  follows: 

S  905.350    Red  seedless  grapefruit 
regulation. 

This  section  establishes  the  weekly 
percentages  to  be  used  to  calculate  each 
handler's  weekly  allotment  of  small 
sizes.  Handlers  can  fill  their  allotment 
with  size  56,  size  48,  or  a  combination 
of  the  two  sizes  such  that  the  total  of 
these  shipments  are  within  the 
established  weekly  limits.  The  weekly 
percentages  for  size  48  (3  9/16  inches 
minimum  diameter)  and  size  56  (3  5/16 
inches  minimum  diameter)  red  seedless 
grapefruit  grown  in  Florida,  which  may 
be  handled  during  the  specified  weeks, 
are  as  follows: 


Dated:  September  4.  2002. 
A.I.  Yates, 

Administrator.  Agricultural  Marketing 

Service. 

(FR  Doc.  02-23027  Filed  9-6-02:  9:48  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 

7  CFR  Part  1487 
RIN  0551-AA63 


Week 

Weekly  per- 
centage 

(a)  9/16/02  through  9^2/02 

45 

(b)  9/23/02  through  9/29/02 

45 

(c)  9/30/02  through  10/6/02 

35 

(d)  10/7/02  through  10/13/02  .... 

35 

(e)  10/14/02  through  10/20/02  .. 

35 

(f)  10/21/02  through  10/27/02  ... 

35 

(g)  10/28/02  through  11/3/02  .... 

35 

(h)  11/4/02  through  11/10/02  .... 

35 

(i)  11/11/02  through  11/17/02  ... 

35 

0)  11/18/02  through  11/24/02  ... 

35 

(k)  11/25/02  through  12/1/02  .... 

35 

(1)  12/2/02  through  12/8/02 

35 

(m)  12/9/02  through  12/15/02  ... 

35 

(n)  12/16/02  through  12/22/02  .. 

35 

(0)  12/23/02  through  12/29/02  .. 

35 

(p)  12/30/02  through  1/5/03 

35 

(q)  1/6/03  through  1/12/03 

35 

(r)  1/13/03  through  1/19/03  

35 

(s)  1/20/03  through  1/26/03 

35 

(t)  1/27/03  through  2/2/03 

40 

(u)  2/3/03  through  2/9/03 

40 

(v)  2/10/03  through  2/16/03 

40 

Technical  Assistance  for  Specialty 
Crops  Program 

agency:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Interim  rule. 

SUMMARY:  This  rule  implements  the 
Commodity  Credit  Corporation's 
"Technical  Assistance  for  Specialty 
Crops"  program  to  help  open,  retain, 
and  expand  markets  for  U.S.  specialty 
crops. 

DATES:  This  rule  is  effective  September 
10,  2002.  Comments  concerning  this 
rule  should  be  received  on  or  before 
November  12,  2002  to  be  assured 
consideration.  Commodity  Credit 
Corporation  has  published  elsewhere  in 
this  issue  a  notice  announcing  that 
proposals  to  this  program  will  be 
accepted  until  5  p.m.  Eastern  Daylight 
Time,  September  18,  2002. 
ADDRESSES:  Comments  must  be 
submitted  to  Director.  Marketing 
Operations  Staff,  Foreign  Agricultural 
Service,  Room  4932-S,  Stop  1042,  U.S. 
Department  of  Agriculttue,  1400 
Independence  Ave.,  SW.,  Washington, 
DC  20250-1042. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  Room  4932-S, 
Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042,  or 
telephone:  (202)  720-4327. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  is  issued  in  conformance 
with  Executive  Order  12866.  It  has  been 
determined  significant  for  the  purposes 
of  Executive  Order  12866  and,  therefore, 
has  been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Regulatory  Flexihility  Act 

It  has  been  determined  that  the 
Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  the 
Conunodity  Credit  Corporation  is  not 
required  by  any  provision  of  law  to 
publish  a  notice  of  proposed  rulemaking 
with  respect  to  the  subject  matter  of  this 
rule. 

Executive  Order  12988 

This  proposed  rule  has  been  reviewed 
in  accordance  with  Executive  Order 
12988,  Civil  Justice  Reform.  This  rule 


would  have  preemptive  effect  with 
respect  to  any  State  or  local  laws, 
regulations  or  policies  which  conflict 
with  such  provisions  or  which 
otherwise  impede  their  full 
implementation;  does  not  have 
retroactive  effect;  and  does  not  require 
administrative  proceedings  before  suit 
may  be  filed. 


Executive  Order  12372 

This  program  is  not  subject  to  the 
provisions  of  Executive  Order  12372, 
which  require  intergovernmental 

consultation  with  State  and  local     

officials.  See  the  notice  related  to  7  CFR 
part  3014,  subpart  V,  published  at  48  FR 
29115  (June  24. 1983). 

The  Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  under  the  regulatory 
provisions  of  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (UMRA) 
for  State,  local,  and  tribal  governments 
or  the  private  sector.  Thus,  this  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA. 

Paperwork  Reduction  Act  of  1995 

In  accordance  with  section  3507(j)  of 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Commodity 
Credit  Corporation  (CCC)  requests 
approval  of  a  new  information 
collection  in  support  of  the  Technical 
Assistance  for  Specialty  Crops  program. 

Title:  Technical  Assistance  for 
Specialty  Crops  Program. 

OMB  Control  Number:  Not  yet 
assigned. 

Type  of  Request:  Approval  of  an 
information  collection. 

Abstract:  This  information  is  needed 
to  administer  CCC's  Technical 
Assistance  for  Specialty  Crops  program. 
The  information  will  be  gathered  from 
applicants  desiring  to  receive  grants 
imder  the  program  to  determine  the 
viability  of  requests  for  funds. 

Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  to  average  32  hours  per  year 
per  respondent. 

Respondents:  U.S.  government 
agencies.  State  government  agencies, 
non-profit  trade  associations, 
imiversities,  agricultural  cooperatives, 
and  private  companies. 

Estimated  Number  of  Respondents: 
20. 

Estimated  Number  of  Responses  per 
Respondent:  5. 

Estimated  Total  Annual  Burden  on 
Respondents:  640  hours. 

Proposed  topics  for  comrnents  are:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
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the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  burden  including 
the  validity  of  the  methodology  and 
assumptions  used;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  or  (d)  ways 
to  minimize  the  burden  of  the  collection 
of  information  on  those  who  are  to 
respond,  including  the  use  of 
appropriate  automated,  electronic, 
mechanical  or  other  technological 
collection  techniques  or  other  forms  of 
information  technolcey. 

Comments  should  be  sent  to  the  Desk 
Officer  for  Agricultiue,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  and  to:  Director, 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service,  Room  4932-S, 
Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Washington,  D.C.  20250-1042. 

Copies  of  this  information  collection 
may  be  obtained  from  Kimberly  Chisley, 
FAS  Information  Collection 
Coordinator,  at  (202)  720-2568. 

All  responses  to  this  notice  will  be 
summarized.  All  comments  will  also 
become  a  matter  of  public  record. 

Executive  Order  12612 

It  has  been  determined  that  this  rule 
does  not  have  sufficient  Federalism 
implications  to  waniant  the  preparation 
of  a  Federalism  Assessment.  The 
provisions  contained  in  this  rule  will 
not  have  a  substantial  direct  effect  on 
States  or  their  political  subdivisions,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Immediate  Efifectiveness  of  This  Rule 

It  has  been  determined  that  this  rule 
should  be  issued  as  an  interim  rule, 
without  prior  comment,  but  subject  to 
modification  on  the  consideration  of 
those  comments  that  are  timely 
received.  The  Technical  Assistance  for 
Specialty  Crops  program  is  authorized 
by  section  3205  of  the  Farm  Seciuity 
and  Rural  Investment  Act  of  2002  (Pub. 
L.  107-171).  which  became  effective  on 
May  13.  2002.  That  section  provides 
that  the  Secretary  of  Agricultiue  shall 
establish  a  program  to  address  unique 
barriers  that  prohibit  or  threaten  the 
export  of  United  States  specialty  crops 
and  that  the  Secretary  shall  make 
available  $2,000,000  of  CCC  funds  for 
each  of  fiscal  years  2002  through  2007. 
It  has  been  determined  that  to  delay  the 
implementation  of  the  rule  pending 
comment  would  be  impracticable  and 
contrary  to  the  public  interest.  That 
finding  is  based  on  the  fact  that,  given 


the  limited  time  remaining  in  this  fiscal 
year,  it  is  not  possible  for  organizations 
to  develop  appropriate  proposals  for  the 
new  $2  million  program  and  for  the 
Department  to  adequately  evaluate  these 
new  proposals  through  a  meaningful 
allocation  process.  We  do  not  believe 
that  a  compressed  schedule  that  would 
result  following  adoption  of  a  final  rule 
after  an  initial  proposed  rule  would  give 
potential  new  applicants  enough  time  to 
gather  information  and  prepare  a 
proposal.  In  addition,  the  Department 
would  be  forced  to  shorten  its 
competitive  review  processes.  In  other 
words,  the  Department  might  not  be 
able  to  allocate  the  resources  as  required 
by  section  3205  of  Public  Law  107-171. 
Accordingly,  for  all  the  foregoing 
reasons,  it  has  been  determined  that  the 
provisions  of  this  rule  should  be  made 
effective  immediately. 

Background 

The  CCC  will  periodically  announce 
that  proposals  may  be  submitted  for 
participation  in  a  "Technical  Assistance 
for  Specialty  Crops"  program  (TASC), 
which  will  be  administered  by 
personnel  of  the  Foreign  Agricultural 
Service  (FAS).  On  May  13,  2002,  the 
President  signed  the  Farm  Security  and 
Riual  Investment  Act  of  2002.  Section 
3205  of  that  Act  directs  the  Secretar>'  to 
establish  an  export  assistance  program 
to  address  unique  barriers  that  prohibit 
or  threaten  the  export  of  U.S.  specialty 
crops.  The  statute  directs  the  Secretary' 
to  make  available  $2,000,000  of  CCC 
resources  for  TASC  in  each  of  fiscal 
years  2002  through  2007.  U.S.  specialty 
crops,  for  the  purpose  of  this  rule, 
include  all  cultivated  plants,  or  the 
products  thereof,  produced  in  the  U.S., 
except  wheat,  feed  grains,  oilseeds, 
cotton,  rice,  peanuts,  sugar,  and  tobacco. 

The  TASC  is  designed  to  assist  U.S. 
organizations  by  providing  funding  for 
projects  that  address  sanitary, 
phytosanitary,  and  technical  barriers 
that  prohibit  or  threaten  the  export  of 
U.S.  specialty  crops.  TASC  proposals 
will  be  accepted  from  any  U.S. 
organization,  including,  but  not  limited 
to:  U.S.  government  agencies.  State 
government  agencies,  non-profit  trade 
associations,  universities,  agricultural 
cooperatives,  and  private  companies. 
FAS  will  consider  providing  either  grant 
funds  as  direct  assistance  to  U.S. 
organizations  or  providing  technical 
assistance  on  behalf  of  U.S. 
organizations  provided  that  the 
organization  submits  timely  and 
sufficient  proposals.  CCC  has  published 
elsewhere  in  this  issue  a  notice 
annoimcing  that  proposals  to  this 
program  for  fiscal  year  2002  will  be 
accepted  imtil  5  p.m.  Eastern  Daylight 


Time,  September  18,  2002.  For  fiscal 
year  2002,  FAS  will  review  all  proposals 
against  the  evaluation  criteria  contained 
herein  and  make  awards  on  a 
continuing,  or  rolling,  basis. 

Under  the  TASC  program,  CCC  will 
enter  into  agreements  with  those  non- 
Federal  entities  whose  proposals  have 
been  approved.  After  implementation  of 
a  TASC  project  for  which  CCC  has 
agreed  to  provide  funding,  participants 
may  submit  claims  for  reimbursement  of 
the  costs  associated  with  completing  the 
project,  to  the  extent  that  CCC  has 
agreed  to  pay  such  costs.  A  TASC 
participant  will  be  reimbursed  after  CCC 
reviews  its  claim  and  determines  that 
the  claim  is  complete.  TASC  projects 
will  be  subject  to  verification  by  the 
FAS  Compliance  Review  Staff.  Upon 
request,  a  TASC  participant  shall 
provide  to  FAS  the  original  documents 
that  support  the  participant's  project 
expenses.  FAS  may  deny  a  claim  for 
reimbursement  if  the  claim  is  not 
supported  by  adequate  documentation. 
TASC  participants  may  request 
advances  of  funds  up  to  85  percent  of 
the  approved  amount.  In  such  cases, 
reimbursement  claims  will  be  used  to 
offset  the  advanced  funds.  TASC 
participants  must  deposit  and  maintain 
advances  in  insured,  interest-bearing 
accounts,  unless  such  accounts  are 
prohibited  by  law  or  custom  of  a  host 
country. 

List  of  Subjects  in  7  CFR  Fart  1487 

Agricultural  commodities.  Exports, 
Specialty  crops. 

Accordingly,  title  7  of  the  Code  of 
Federal  Regulations  is  revised  by  adding 
a  new  part  1487  to  read  as  follows: 

PART  1487— TECHNICAL 
ASSISTANCE  FOR  SPECIALTY  CROPS 

Sec. 

1487.1  What  special  definitions  apply  to 
.  the  TASC  program? 

1487.2  What  is  the  TASC  Program? 

1487.3  What  activities  are  eligible? 

1487.4  Are  there  any  limit.s  on  the  scope  of 
proposals? 

1487.5  What  is  the  process  for  submitting 
proposals? 

1487.6  What  are  the  criteria  for  evaluating 
proposals? 

1487.7  How  are  agreements  formalized? 

1487.8  How  does  my  organization  apply  for 
funds? 

1487.9  Can  participants  receive  advance 
payments? 

Authority:  Sec.  3205  of  Pub.  L.  107-1 7 1 , 
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PART  1487— TECHNICAL 
ASSISTANCE  FOR  SPECIALTY  CROPS 

§1487.1    What  special  definitions  apply  to 
ttw  TASC  program? 

For  purposes  of  this  part,  the 
following  definitions  apply: 

CCC— Commodity  Credit  Corporation. 

FAS— Foreign  Agricultural  Service, 
United  States  Department  of 
Agricultiue. 

Specialty  crop — all  cultivated  plants, 
or  the  products  thereof,  produced  in  the 
United  States,  except  wheat,  feed  grains, 
oilseeds,  cotton,  rice,  peanuts,  sugar, 
and  tobacco. 

TASC— Technical  Assistance  for 
Specialty  Crops. 

United  States— the  fifty  states,  the 
District  of  Colimibia,  and  Puerto  Rico. 

§  1487.2    What  is  the  TASC  program? 

Under  the  TASC  program,  CCC,  an 
agency  and  instrumentality  of  the 
United  States  within  the  Department  of 
Agricultiu^,  provides  funds  to  eligible 
organizations,  on  a  grant  basis,  to 
implement  activities  that  are  intended 
to  address  a  sanitary,  phytosanitary,  or 
related  technical  barrier  that  prohibit  or 
threaten  the  export  of  U.S.  specialty 
crops  that  are  ciurently  available  on  a 
commercial  basis.  The  TASC  program  is 
intended  to  benefit  the  represented 
industry  rather  than  a  specific  company 
or  brand.  This  program  is  administered 
by  FAS. 

§  1 487.3    What  activities  are  eligible? 

(a)  General.  In  order  to  be  eligible  for 
funding  under  the  TASC  program, 
activities  must  address  sanitary, 
phytosanitary,  or  technical  barriers  to 
export  of  specialty  crops.  Examples  of 
expenses  that  CCC  may  agree  to  cover 
under  the  TASC  program  include,  but 
are  not  limited  to:  initial  pre-clearance 
programs,  export  protocol  and  work 
plan  support,  seminars  and  workshops, 
study  tours,  field  siuA^eys,  development 
of  pest  lists,  pest  and  disease  research, 
database  development,  reasonable 
logistical  and  administrative  support, 
and  travel  and  per  diem  expenses. 

(b)  Location  of  activities.  Eligible 
projects  may  take  place  in  the  United 
States  or  abroad. 

§  1487.4    Are  there  any  limits  on  the  scope 
of  proposals? 

(a)  Funding  cap.  TASC  proposals 
which  request  more  than  $250,000  of 
CCC  funding  in  a  given  year  will  not  be 
considered. 

(b)  Length  of  activities.  TASC 
proposals  to  fund  activities  that  exceed 
three  years  will  not  be  considered. 

(c)  Target  countries.  Proposals  may 
target  all  export  markets,  including 


single  countries  or  reasonable  regional 
groupings  of  countries. 

(d)  Multiple  proposals.  Applicants 
may  submit  multiple  proposals,  but  no 
TASC  participant  may  have  more  than 
three  approved  projects  underway  at 
any  given  time. 

§  1 487.5    What  is  the  process  for 
submitting  proposals? 

(a)  General.  To  be  considered  for 
participation  in  the  TASC,  interested 
parties  should  submit  proposals  to: 
Director,  Marketing  Operations  Staff, 
Foreign  Agricultural  Service,  Room 
4^32-S,  Stop  1042,  U.S.  Department  of 
Agriculture,  1400  Independence  Ave., 
SW.,  Washington,  DC  20250-1042. 
Telephone:  (202)  720-4327.  Entities 
interested  in  participating  in  the  TASC 
program  are  not  required  to  submit 
proposals  in  any  specific  format, 
although  interested  parties  can  request  a 
suggested  format  for  proposals  from  the 
same  address. 

(b)  Contents  of  proposals.  TASC 
proposals  must  contain  complete 
information  about  the  proposed 
projects,  including,  at  a  minimum,  the 
following: 

(1)  Organizational  information, 
including: 

(i)  Organization's  name,  address, 
Chief  Executive  Officer  (or  designee), 
and  Federal  Tax  Identification  Number 
(TIN); 

(ii)  Type  of  organization; 

(iii)  Name,  telephone  number,  fax 
number,  and  e-mail  address  of  the 
primary  contact  person; 

(iv)  A  description  of  the  organization 
and  its  membership;  and 

(v)  A  description  of  the  organization's 
experience  in  technical  assistance 
projects,  including  activities  involved 
and  project  results. 

(2)  Project  information,  including: 
(i)  A  brief  project  title; 

(ii)  Request  for  funding; 

(iii)  A  market  assessment,  including  a 
brief  description  of  the  specific  export 
barrier  to  be  addressed  by  the  project; 

(iv)  The  goals  of  the  project,  and  the 
expected  benefits  to  the  represented 
industry; 

(v)  A  description  of  the  activities 
planned  to  address  the  export  barrier; 

(vi)  An  itemized  list  of  all  estimated 
costs  associated  with  the  project  for 
which  reimbursement  will  be  sought; 
and 

(vii)  Information  indicating  all 
financial  and  in-kind  support  to  the 
proposed  project,  and  the  resouirces  to 
be  contributed  by  each  entity  that  will 
contribute  to  the  project's 
implementation.  This  may  include  the 
organization  that  submitted  the 
proposal,  private  industry  entities,  host 


governments,  foreign  third  parties,  CCC, 
FAS,  or  other  Federal  agencies.  Support 
may  include  cash,  goods,  and  services. 
Although  highly  encoiu-aged,  financial 
support  from  the  participant  is  not 
required. 

(3)  Export  information,  including: 

(i)  Performance  measures  for  three 
years,  beginning  with  the  year  that  the 
project  would  begin,  which  will  be  used 
to  measure  the  effectiveness  of  the 
project; 

(ii)  A  benchmark  performance 
measiu^  for  the  year  prior  to  the  year 
that  the  project  would  begin;  and 

(iii)  The  viability  of  long-term  sales  to 
this  market. 

§1487.6    What  are  the  criteria  for 
evaluating  proposals? 

(a)  Evaluation  criteria.  FAS  will  use 
the  following  criteria  in  evaluating 
proposals: 

(1)  The  degree  to  which  time  is 
essential  to  addressing  specific  export 
barriers; 

(2)  The  natxue  of  the  specific  export 
barrier  and  the  extent  to  which  the 
proposal  is  likely  to  successfully 
remove,  resolve,  or  mitigate  that  barrier; 

(3)  The  impact  of  the  proposed  project 
on  market  retention,  market  access,  and 
market  expansion; 

(4)  The  completeness  and  viability  of 
the  proposal; 

(5)  The  ability  of  the  organization  to 
provide  an  experienced  staff  with  the 
requisite  technical  and  trade  experience 
to  execute  the  proposal; 

(6)  The  extent  to  which  the  proposal 
is  targeted  to  a  market  in  which  the 
United  States  is  generally  competitive; 

(7)  The  potential  for  expanding 
commercial  sales  in  the  targeted  market; 
and 

(8)  The  cost  of  the  project  and  the 
amount  of  other  resources  dedicated  to 
the  project,  including  cash  and  goods 
and  services  of  the  U.S.  industry  and 
foreign  third  parties. 

(b)  Evaluation  process.  FAS  will 
review  proposals  for  eligibility  and  will 
evaluate  each  proposal  against  the 
factors  described  in  paragraph  (a)  of  this 
section.  The  purpose  of  tibis  review  is  to 
identify  meritorious  proposals, 
recommend  an  appropriate  funding 
level  for  each  proposal  based  upon  these 
factors,  and  submit  the  proposes  and 
funding  recommendations  to  the  Deputy 
Administrator,  Commodity  and 
Marketing  Programs.  FAS  may,  when 
appropriate  to  the  subject  matter  of  the 
proposal,  request  the  assistance  of  other 
U.S.  government  experts  in  evaluating 
the  merits  of  a  proposal. 

§  1 487.7    How  are  agreements  formalized? 

Following  approval  of  a  proposal, 
CCC  will  enter  into  an  agreement  with 
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the  organization  that  submitted  the 
proposal.  TASC  agreements  will 
incorporate  the  proposal  as  approved  by 
FAS,  include  a  maximiun  amount  that 
may  be  reimbursed,  and  identify  terms 
and  conditions  pursuant  to  which  CCC 
will  reimburse  certain  costs  of  the 
project.  TASC  agreements  will  also 
outline  any  specific  responsibilities  of 
the  participant,  including,  but  not 
limited  to,  timely  and  effective 
implementation  of  technical  assistance 
and  submission  of  a  written  evaluation 
report  within  six  months  of  completion 
of  the  project.  Evaluation  reports  should 
address  the  performance  measures 
presented  in  the  proposal.  TASC 
participants  are  also  subject  to  the 
reporting  and  recordkeeping 
requirements  described  in  7  CFR  part 
3019,  "Uniform  Administrative 
Requirements  for  Grants  and 
Agreements  with  Institutions  of  Higher 
Education,  Hospitals,  and  Other  Non- 
profit Organizations". 

§  1 487.8    How  does  my  organization  apply 
for  funds? 

CCC  will  publish  a  notice  periodically 
in  the  Federal  Register  informing  the 
public  of  the  process  by  which 
interested  organizations  may  apply  for 
TASC  program  funding.  This  notice 
will,  among  other  things,  include 
information  on  any  deadlines  for 
submitting  applications  and  the  office 
where  the  applications  should  be  sent. 

§  1 487.9    Can  participants  receive  advance 
payments? 

(a)  Reimbursement.  Generally,  after 
implementation  of  a  TASC  project  for 
which  CCC  has  agreed  to  provide 
funding,  participants  may  submit  claims 
for  reimbursement  of  the  costs 
associated  with  completing  the  project, 
to  the  extent  that  CCC  has  agreed  to  pay 
such  costs.  A  TASC  participant  will  be 
reimbursed  after  CCC  reviews  its  claim 
and  determines  that  the  claim  is 
complete.  TASC  projects  will  be  subject 
to  verification  by  the  FAS  Compliance 
Review  Staff. 

(b)  Advances.  TASC  participants  may 
request  advances  of  funds  up  to  85 
percent  of  the  amount  approved  for 
funding.  In  such  cases,  reimbursement 
claims  will  be  used  to  offset  the 
advanced  funds. 

(c)  Interest.  TASC  participants  must 
deposit  and  maintain  advances  in 
insured,  interest-bearing  accounts, 
unless  such  accounts  are  prohibited  by 
law  or  custom  of  a  host  country.  Interest 
earned  on  advances  must  be  returned  to 
CCC. 


Dated:  September  6,  2002. 

W.  Kirk  Miller, 

Acting  Administrator,  Foreign  Agricultural 
Service,  and  Vice  President.  Commodity 
Credit  Corporation. 

IFR  Doc.  02-23056  Filed  9-6-02;  1:03  pm] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 
14  CFR  Part  71 

[Airspace  Doclcet  No.  2001-ASW-18] 

Establishment  of  Class  D  Airspace; 
Stillwater  Municipal  Airport,  Stillwatar, 
OK 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  the  direct  final  rule 
which  establishes  Class  D  Airspace  at 
Stillwater  Municipal  Airport,  Stillwater, 
OK. 

EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  46584  is  effective 
0901  UTC,  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Yadouga,  Airspace  Branch, 
Air  Traffic  Division,  Southwest  Region. 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5597. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  16,  2002,  (67  FR 
46584).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  3,  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth,  TX.  on  August  30, 
2002. 

Robert  N.  Stevens, 

Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  02-22940  Filed  9-9-02:  8:4.5  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2002-ASW-1] 

Establishment  of  Class  E  Airspace; 
Scott  Field  Airport,  Mangum,  OK 

agency:  Federal  Aviation 
Administration  (FAA).  DOT. 
ACTION:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  the  direct  final  rule 
which  establishes  Class  E  Airspace  at 
Scott  Field  Airport,  Mangum,  OK. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  46585  is  effective 
0901  UTC,  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Yadouga,  Airspace  Branch. 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth,  TX  76193-0520,  telephone:  817- 
222-5597. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  16,  2002.  (67  FR 
46585).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  3,  2002.  No  adverse  comments 
were  received,  and  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 

Issued  in  Fort  Worth.  TX.  on  August  30. 
2002. 

Robert  N.  Stevens, 
Acting  Manager.  Air  Traffic  Division. 
Southwest  Region. 

(FR  Doc.  02-22941  Filed  9-9-02:  8:45  am] 
BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Docket  No.  2002-ASW-2] 

Revision  of  Class  E  Airspace; 
Springhill  Airport,  Springhill,  LA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
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action:  Direct  final  rule;  confirmation  of 
effective  date. 

SUMMARY:  This  notice  confirms  the 
effective  date  of  the  direct  final  rule 
which  revises  Class  E  Airspace  at 
Springhill  Airport,  Springhill,  LA. 
EFFECTIVE  DATE:  The  direct  final  rule 
published  at  67  FR  46586  is  effective 
0901  UTC,  October  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  R.  Yadouga,  Airspace  Branch, 
Air  Traffic  Division,  Southwest  Region, 
Federal  Aviation  Administration,  Fort 
Worth.  TX  76193-0520,  telephone:  817- 
222-5597. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
published  this  direct  final  rule  with  a 
request  for  comments  in  the  Federal 
Register  on  July  16,  2002,  (67  FR 
46586).  The  FAA  uses  the  direct  final 
rulemaking  procedure  for  a 
noncontroversial  rule  where  the  FAA 
believes  that  there  will  be  no  adverse 
public  comment.  This  direct  final  rule 
advised  the  public  that  no  adverse 
comments  were  anticipated,  and  that 
unless  a  written  adverse  comment,  or  a 
written  notice  of  intent  to  submit  such 
an  adverse  comment,  were  received 
within  the  comment  period,  the 
regulation  would  become  effective  on 
October  3.  2002.  No  adverse  comments 
were  received,  and,  thus,  this  action 
confirms  that  this  direct  final  rule  will 
be  effective  on  that  date. 


Issued  in  Fort  Worth,  TX,  on  August  30, 
2002. 

Robert  N.  Stevens, 
Acting  Manager,  Air  Traffic  Division, 
Southwest  Region. 
[FR  Doc.  02-22939  Filed  9-9-02;  8:45  am] 

aiLUNG  CODE  4910-1»-M 


DEPARTMENT  OF  THE^fflEASURY 
Internal  Revenue  Service 
26  CFR  Part  1 

[TD8925] 

PIN  1545-AX32 

Partnership  Mergers  and  Divisions; 
Correction 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Correcting  Amendment. 

SUMMARY:  This  document  contains 
corrections  to  final  regulations  (TD 
8925),  which  were  published  in  the 
Federal  Register  on  Thursday.  January 
4,  2001  (66  FR  715),  relating  to  the  tax 
consequences  of  partnership  mergers 
and  divisions. 

EFFECTIVE  DATE:  January  4,  2001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Beth  Collins  (202)  622-3080  or 
Daniel  Carmody  (202)  622-3050  (not 
toll-free  numbers). 


SUPPLEMENTARY  INFORMATION: 
Background 

The  final  regulations  that  are  the 
subject  of  these  corrections  are  under 
section  708  of  the  Internal  Revenue 
Code. 

Need  for  Correctioii 

As  published,  final  regulations  (TD 
8925)  contains  errors  which  may  prove, 
to  be  misleading  and  are  in  need  of 
clarification. 

List  of  Subjects  in  26  CFR  Part  1 

Income  taxes.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  26  CFR  part  1  is 
corrected  by  making  the  following 
correcting  amendments: 

PART  1— INCOME  TAXES 

1.  The  authority  citation  for  part  1 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805.  *   *   * 

PART  1— [Corrected] 

2.  Each  entry  listed  in  the  "Section/ 
Location"  colunm  in  the  following  table 
is  amended  by  removing  the  text 
indicated  in  the  "Remove"  colunm,  and 
adding  the  text  indicated  in  the  "Add" 
colunm. 


Section/Location 


§1.70&-1  (b)(4)  second  sentence  

§1.708-1  (b)(4),  in  four  locations  In  third  sentence 

§  1 .708-1  (b)(4).  Example.  (Ill),  last  sentence  

§  1.708-1  (b)(5),  in  ttiree  locations  in  last  sentence 


Remove 


(b)(1)(i) 

(b)(1)(iv) 

§1. 708-1  (b)(1)(iv) 
(b)(1)(v)  


Add 


(b)(1) 
(b)(4) 

§1.708-1  (b)(4) 
(b)(5) 


Cynthia  E.  Grigsby. 

Chief.  Regulations  Unit.  Associate  Chief 

Counsel  (Income  Tax  &  Accountingl. 

[FR  Doc.  02-22927  Filed  9-9-02:  8:45  am] 

BILUNG  CODE  4830-01-P 

DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[TD9015]  . 

RIN  1545-BA98 

Designated  IRS  Officer  or  Employee 
Under  Section  7602(aK2)  of  the  Internal 
Revenue  Code 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Final  and  temporary' 

regulations. 


SUMMARY:  This  document  contains 
temporary  regulations  that  modify  the 
existing  regulations  promulgated  under 
section  7602(a)  of  the  Internal  Revenue 
Code  relating  to  administrative 
summonses.  Specifically,  these 
temporary  regulations  confirm  that 
officers  and  employees  of  the  Office  of 
Chief  Counsel  may  be  included  as 
persons  designated  to  receive 
summoned  books,  papers,  records,  or 
other  data  and  to  take  simimoned 
testimony  under  oath.  The  text  of  these 
temporary  regulations  serves  as  the  text 
of  the  proposed  regulations  set  forth  in 
the  notice  of  proposed  rulemaking  on 
this  subject  in  the  Proposed  Rules 
section  in  this  issue  of  the  Federal 
Register. 

DATES:  Effective  Dates:  These 
regulations  are  effective  on  September 
10,  2002. 


Applicability  Dates:  For  the  date  of 
applicability,  see  §  301.7602-lT(d). 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Rawlins  at  (202)  622-3630 
(not  a  toll-free  number). 

SUPPLEMENTARY  INFORMATION: 

Explanation  of  Provisions 

This  document  contains  temporary 
regulations  amending  the  Procedure  and 
Administration  Regulations  (26  CFR 
part  301)  imder  section  7602  of  the 
hitemal  Revenue  Code  of  1986  (Code). 
The  governing  provision,  section 
7602(a)(2)  of  die  Code,  has  not  changed. 
The  temporary  regulations  reflect  three 
changes  regarding  the  persons  who  may 
be  designated  to  receive  summoned 
books,  papers,  records,  or  other  data  or 
to  take  testimony  under  oath.  While  IRS 
examiners  will  continue  to  be 
responsible  for  developing  and 
conducting  examinations,  these  changes 
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will  allow,  among  other  things,  officers 
and  employees  of  the  Chief  Counsel  to 
participate  fully  along  with  an  IRS 
employee  or  officer  in  a  summoned 
interview. 

The  temporary  regulations  define  an 
officer  or  employee  of  the  IRS,  for 
purposes  of  identifying  those  persons 
who  may  receive  siumnoned 
information  or  take  testimony  under 
oath,  to  include  all  persons  who 
administer  and  enforce  the  internal 
revenue  laws  or  any  other  laws 
administered  by  the  IRS,  and  who  are 
appointed  or  employed  by,  or  subject  to 
the  directions,  instructions,  or  orders  of 
the  Secretary  of  the  Treasiuy  or  the 
Secretary's  delegate.  This  amendment 
confirms  that  officers  and  employees  of 
the  Office  of  Chief  Counsel  may  be 
designated  as  persons  authorized  to  take 
testimony  under  oath  and  to  receive 
summoned  books,  papers,  records,  or 
other  data. 

The  temporary  regulations  also 
expressly  provide  that  more  than  one 
person  may  be  designated  to  receive 
summoned  information  or  to  take 
testimony  under  oath  during  a 
summoned  interview.  Finally,  the 
temporary  regulations  eliminate  the 
language  in  the  existing  regulations 
suggesting  that  a  sunmions  document 
needs  to  designate  the  specific  officer  or 
employee  who  is  authorized  to  take 
testimony  under  oath  and  to  receive  and 
examine  books,  papers,  records,  or  other 
data.  The  statute  does  not  require  that 
such  a  designation  appear  in  the 
summons.  Moreover,  at  times  it  is 
necessary  for  a  summoned  interview  to 
be  conducted  by  an  officer  or  employee 
other  than  the  one  who  may  be 
identified  in  the  summons  document. 

Special  Analyses 

It  has  been  determined  that  this 
Treasury  decision  is  not  a  significant 
regulatory  action  as  defined  in 
Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  and  (d)  of  the  Administrative 
Procedure  Act  (5  U.S.C.  chapter  5)  does 
not  apply  to  these  regulations.  In 
addition,  because  no  prior  notice  of 
proposed  rulemaking  is  required,  the 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  chapter  6)  do  not  apply. 
Pursuant  to  section  7805(f)  of  the  Code, 
this  temporary  regulation  will  be 
submitted  to  the  Chief  Counsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Elizabeth  Rawlins  of  the  Office  of  the 


Associate  Chief  Counsel  (Procedure  and 
Administration),  Collection,  Bankruptcy 
and  Summonses  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Emplojrment  taxes.  Estate  taxes. 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties.  Reporting  and  recordkeeping 
requirements. 

Adoption  of  Amendments  to  the 
Regulations 

Accordingly.  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *    *    * 

2.  In  §  301.7602-1,  paragraph  (b)  is 
revised  to  read  as  follows: 

§  301 .7602-1     Examination  of  books  and 
witnesses. 

***** 

(b)  Summons.  [Reserved].  For  further 
guidance,  see  §  301.7602-lT(b). 

***** 

3.  Section  301.7602-lT  is  added  to 
read  as  follows: 

§  301 .7602-1 T    Examination  of  books  and 
witnesses. 

(a)  For  further  guidance,  see 
§301.7602-l(a). 

(b)  Summons — (1)  In  general.  For  the 
purposes  described  in  §  301.7602-l(a), 
the  Commissioner  is  authorized  to 
summon  the  person  liable  for  tax  or 
required  to  perforin  the  act,  or  any 
officer  or  employee  of  such  person  or 
any  person  having  possession,  custody, 
or  care  of  books  of  accounts  containing 
entries  relating  to  the  business  of  the 
person  liable  for  tax  or  required  to 
perform  the  act,  or  any  other  person 
deemed  proper,  to  appear  before  one  or 
more  officers  or  employees  of  the 
Internal  Revenue  Service  at  a  time  and 
place  named  in  the  summons  and  to 
produce  such  books,  papers,  records,  or 
other  data,  and  to  give  such  testimony, 
under  oath,  as  may  be  relevant  or 
material  to  such  inquiry;  and  take  such 
testimony  of  the  person  concerned, 
under  oath,  as  may  be  relevant  or 
material  to  such  inquiry.  This  summons 
power  may  be  used  in  an  investigation 
of  either  civil  or  criminal  tax-related 
liability.  The  Commissioner  may 
designate  one  or  more  officers  or 
employees  of  the  Internal  Revenue 
Service  as  the  individuals  before  whom 
a  person  sununoned  pursuant  to  section 
6420(e)(2).  6421(g)(2),  6427(j)(2).  or 
7602  shall  appear.  Any  such  officer  or 
employee  is  authorized  to  take 


testimony  under  oath  of  the  person 
sunnononed  and  to  receive  and  examine 
books,  papers,  records,  or  other  data 
produced  in  compliance  with  the 
summons. 

(2)  Officer  or  employee  of  the  Internal 
Revenue  Service.  For  purposes  of  this 
paragraph  (b),  officer  or  employee  of  the 
Internal  Revenue  Service  means  all 
officers  and  employees  of  the  United 
States,  who  are  engaged  in  the 
administration  and  enforcement  of  the 
internal  revenue  laws  or  any  other  laws 
administered  by  the  Internal  Revenue 
Service,  and  who  are  appointed  or 
employed  by,  or  subject  to  ihe 
directions,  instructions,  or  orders  of  the 
Secretary  of  the  Treasury'  or  the 
Secretary's  delegate.  An  officer  or 
employee  of  the  Internal  Revenue 
Service,  for  purposes  of  this  paragraph 
(b),  shall  include  an  officer  or  employee 
of  the  Office  of  Chief  Counsel. 

(c)  For  further  guidance,  see 
§301.7602-l(c). 

(d)  Effective  date.  This  section  is 
applicable  to  summonses  issued  on  or 
after  September  10,  2002.  This  section 
expires  on  September  9,  2005. 

David  A.  Mader. 

Acting  Deputy  Commissioner  of  Internal 
Revenue. 

.Approved:  .August  27.  2002. 

Pamela  F.  Olson. 

Acting  Assistant  Secretary  of  the  Treasur\ 
(Tax  Policy}. 

IFR  Doc.  02-2292.'>  Filed  9-9-02:  8:45  am] 

BILLING  CODE  4«30-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD01 -02-090] 
RIN2115-AA97 

Safety  Zone;  East  River,  Manhattan,  NY 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule:  correction. 

SUMMARY:  This  document  corrects  a 
final  rule  published  in  the  Federal 
Register  on  September  4,  2002. 
concerning  the  establishment  of  a  safety 
zone  in  a  portion  of  the  waters  of  the 
East  River.  Western  Channel,  between 
Manhattan  and  Roosevelt  Island.  NY. 
That  document  contained  the  wrong 
regulation  identifier  number  (RIN).  The 
correct  RIN.  2115-AA97.  appears  in  the 
heading  of  this  document. 
DATES:  This  correction  becomes 
effective  September  10.  2002.  The 
effective  date  of  33  CFR  165.167,  created 
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by  the  final  rule  we  are  correcting, 
remains  7  a.m.  on  September  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Luis  E.  Martinez,  Waterways 
Oversight  Branch,  Coast  Guard 
Activities  New  York,  at  (718)  354-^193, 
or  James  McLeod,  Office  of  Regulations 
and  Administrative  Law,  at  202-267- 
6233. 
SUPPLEMENTARY  INFORMATION: 

Discussion  of  Correction 

The  heading  of  the  Safety  Zone;  East 
River,  Manhattan,  NY,  final  rule 
published  September  4,  2002,  on  page 
56488  of  the  Federal  Register,  contained 
an  incorrect  regulation  identifier 
number.  The  correct  RIN  is  2115-AA97. 
To  advise  the  public  of  this  error,  we  are 
publishing  this  notice  of  correction. 

Correction  of  Publication 

Accordingly,  the  final  rule  published 
September  4,  2002,  as  FR  Doc.  02- 
22494,  [docket  number  CGDOl-02-0901, 
is  corrected  as  follows:  On  page  56488, 
in  the  heading,  "RIN  2115-AE84"  is 
corrected  to  read  "RIN  2115-AA97". 

Dated:  September  4,  2002. 
S.G.  Venckus. 

Chief.  Office  of  Regulations  and 
Administrative  Law.  United  States  Coast 
Guard. 

[FR  Doc.  02-22948  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4910-15-l>   . 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  58  and  81 

[LA-31-1-7189a;  FRL-7374-1] 

Ambient  Air  Quality  Surveillance  and 
Designation  of  Areas  for  Air  Quality 
Planning  Purposes;  LxMiislana; 
Modificatioii  Of  Ozone  Monttoring 
Season  and  Revisions  to  Geographical 
Boundaries  of  Air  Quality  Control 
Regions 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  taking  direct  final 
action  to  revise  the  geographical 
boimdaries  of  the  three  Air  Quality 
Control  Regions  (AQCRs)  in  the  State  of 
Louisiana,  which  are  the  Southern 
Louisiana-Southeast  Texas  AQCR,  the 
Shreveport-Texarkana-Tyler  AQCR,  and 
the  Monroe-El  Dorado  AQCR.  The  EPA 
is  also  taking  direct  final  action  to 
shorten  the  ozone  season  for  the 
Monroe-El  Dorado  and  Shreveport- 
Texarkana-Tyler  AQCRs,  fi'om  year- 
round,  to  March  1  through  October  31. 


EPA  is  taking  this  action  in  response  to 
a  June  12, 1995,  letter  fi-om  the  Governor 
of  Louisiana  requesting  that  EPA  revise 
the  AQCR  boundaries  and  ozone 
seasons  in  order  to  provide  for  more 
effective  and  efficient  air  quality 
management  in  the  State  of  Louisiana. 
DATES:  This  rule  is  effective  on 
November  12,  2002  without  further 
notice,  unless  we  receive  adverse 
comment  by  October  10,  2002.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  informing  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  on  this 
action  should  be  addressed  to  Mr. 
Thomas  H.  Diggs,  Chief,  Air  Planning 
Section  (6PD-L),  at  the  EPA  Region  6 
Office  listed  below.  Copies  of 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours,  at  the  following 
locations.  Anyone  wanting  to  examine 
these  documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  in  advance. 

Environmental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Division,  H.  B.  Garlock  Building,  7290 
Bluebonnet  Blvd.,  Baton  Rouge,  LA 
70810. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kordzi  of  the  EPA  Region  6  Air 
Planning  Section  at  (214)  665-7186  and 
at  the  address  above. 
SUPPLEMENTARY  INFORMATION: 
Throughout  this  document  wherever 
"we,"  "us,"  or  "our"  is  used,  we  mean 
the  EPA. 

Table  of  Contents 

I.  What  Action  is  EPA  Taking? 

II.  What  are  the  AQCRs  and  Ozone  Seasons 

in  Louisiana? 

III.  How  is  EPA  Changing  the  AQCR 

Boundaries  and  Ozone  Monitoring 
Seasons  in  Louisiana? 

IV.  What  is  EPA's  Authority  to  Revise  AQCRs 

and  Ozone  Monitoring  seasons? 

V.  How  do  these  Revisions  Affect  other 

States'  AQCRs  and  Ozone  Seasons? 

VI.  Is  Coordination  with  the  other  States 

Required? 

VII.  How  do  air  Quality  Data  Support  a 
Revision  to  the  Ozone  season  in  two 
Louisiana  AQCRs? 

VIII.  Why  is  this  a  "Final  Action?" 

IX.  What  Administrative  Requirements 

Apply  for  this  Action? 

L  What  Action  Is  EPA  Taking? 

In  this  rulemaking,  we  are  approving 
a  June  12, 1995,  request  from  the 
Governor  of  Louisiana  to: 


1.  Revise  the  geographical  boundaries 
of  the  three  AQCRs  in  the  State,  and; 

2.  Shorten  the  ozone  season,  for  the 
Louisiana  parishes  located  in  two  of 
these  AQCRs,  from  year-round  to  March 
1  through  October  31. 

The  Governor  requested  these 
revisions  to  the  AC^R  boundaries  and 
ozone  ambient  air  monitoring  seasons  in 
order  to  maximize  the  staff  resources 
dedicated  to  providing  air  quality 
control  services  to  the  citizens  of  the 
State. 

n.  What  Are  the  AQCRs  and  Ozone 
Seasons  in  Louisiana? 

The  three  AQCRs  in  Louisiana  are  as 
follows: 

AQCR  019 — Monroe  (Louisiana)-El 
Dorado  (Arkansas)  Interstate  (Codified 
at  40  CFR  81.92) 

AQCR  022 — Shreveport-Texarkana- 
Tyler  Interstate  (Arkansas-Louisiana- 
Oklahoma-Texas)  (Codified  at  40  CFR 
81.94) 

AQCR  106 — Southern  Louisiana- 
Southeast  Texas  Interstate  (Codified  at 
40  CFR  81.53). 
The  ozone  monitoring  season  is 

currently  year-round  for  all  three 

AQCRs. 

m.  How  Is  EPA  Changing  the  AQCR 
Boundaries  and  Ozone  Monitoring 
Seasons  in  Louisiana? 

In  this  rulemaking,  we  are  taking 
direct  final  action  to: 

1.  Transfer  Avoyelles,  Rapides  and 
Vernon  Parishes  from  the  Southern 
Louisiana-Southeast  Texas  AQCR  to  the 
Shreveport-Texarkana-Tyler  AQCR; 

2.  Transfer  Grant  Parish  from  the 
Southern  Louisiana-Southeast  Texas 
AQCR  to  the  Monroe-El  Dorado  AQCR; 
and 

3.  Shorten  the  ozone  season,  for  the 
Monroe-El  Dorado  and  Shreveport- 
Texarkana-Tyler  AQCRs,  frt)m  year-long 
(January  1  through  December  31)  to 
March  1  through  October  31. 

.  IV.  What  Is  EPA's  Authority  To  Revise 
AQCRs  and  Ozone  Monitoring  Seasons? 

The  EPA  designates  boimdaries  of 
AQCRs  under  section  107  of  the  Federal 
Clean  Air  Act  (Act),  and  codifies  them 
at  40  CFR  part  81,  subpart  B 
(Designation  of  Air  Quality  Control 
Regions).  A  Governor  may  request, 
imder  section  107(e)  of  the  Act,  a 
realignment  of  the  AQCRs  in  the  State 
if  the  realigimient  will  provide  for  more 
efficient  and  effective  air  quality 
management. 

40  CFR  58.13(a)(3)  allows  EPA 
Regional  Administrators  to  exempt 
particular  periods  or  seasons  from  the 
requirements  to  collect  ambient  air 
quality  data  at  State  and  Local  Ambient 
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Monitoring  Stations  (SLAMS). 
Appendix  H  of  40  CFR  part  50  also 
mentions  such  waivers  for  continuous 
ozone  monitoring  requirements  where  it 
can  be  demonstrated  that  exceedences 
of  the  ozone  national  ambient  air  quality 
standards  (NAAQS)  are  extremely 
unlikely.  Such  exemptions  or  waivers 
take  the  form  of  a  formal  change  to  40 
CFR  part  58,  Appendix  D,  section  2.5, 
published  as  a  &ial  rule  in  the  Federal 
Register  by  the  Regional  Administrator. 
Regional  Offices  must  coordinate  with 
EPA  Headquarters  on  exemptions  or 
waivers  affecting  National  Ambient 
Monitoring  Stations  (NAMS).  Either  a 
State,  EPA  Regional  Office,  or  EPA 
Headquarters  may  initiate  the  revision 
to  a  State's  ozone  season. 

V.  How  Do  These  Revisions  Affect 
Other  States'  AQCRs  and  Ozone 
Seasons? 

Moving  foiu-  parishes  from  the 
Southern  Lotiisiana-Southeast  Texas 
AQCR  to  the  northern  Louisiana  AQCRs 
will  change  the  overall  boundaries  for 
all  three  interstate  AQCRs  (019,  022, 
and  106).  However,  these  changes  do 
not  affect  to  which  AQCRs  the  counties 
in  Texas,  Oklahoma,  and  Arkansas  are 
assigned.  Revising  the  ozone  monitoring 
season  for  those  Louisiana  parishes 
assigned  to  AQCRs  019  and  022  does 
not  alter  the  official  monitoring  seasons 
for  the  States  of  Texas,  Arkansas,  and 
Oklahoma. 

VI.  Is  Coordination  With  the  Other 
States  Required? 

A  State  must  obtain  permission  from 
the  Governor  of  a  neighboring  State  to 
revise  an  AQCR  if  EPA  determines  that 
the  realigmnent  will  significantly  affect 
the  air  pollution  concentrations  in  the 
neighboring  State.  (See  section  107(e)  of 
the  Act.)  We  have  determined  that  the 
Louisiana  AQCR  realigiunents  will  not 
significantly  impact  air  quality  in  the 
neighboring  States  because: 

1.  The  ioui  Louisiana  parishes  being 
moved  are  currently  in  compliance  with 
the  one-hour  ozone  NAAQS,  and; 

2.  The  affected  parishes'  inventories 
of  anthropogenic,  or  man-made, 
precursor  emissions  (i.e.,  nitrogen 
oxides  and  volatile  organic  compounds) 
are  quite  small. 

Thus,  we  believe  that  coordination 
with  the  neighboring  States  is  not 
required  in  order  to  approve  this 
revision  to  the  Louisiana  AQCR 
boundaries. 

As  stated  above  in  part  IV  of  this 
rulemaking,  either  a  State,  EPA  Regional 
Office,  or  EPA  Headquarters  may 
request  a  revision  to  a  State's  ozone 
season.  Coordination  among  States  is 
not  required  in  order  for  Regional 


Administrators  to  grant  such  requests 
for  exemption  or  waiver  from  the 
requirements  to  collect  ambient  ozone 
air  quality  data.  We  have  determined 
that  the  revision  to  the  ozone 
monitoring  season  for  the  northern 
Louisiana  parishes  (in  AQCRs  019,  022) 
is  appropriate  because  historical  one- 
and  8-hour  ozone  data  indicate  that 
ozone  exceedences  are  extremely 
unlikely  to  occur  outside  the  months  of 
March  through  October. 

Vn.  How  Do  Air  Quality  Data  Support 
a  Revision  to  the  Ozone  Season  in  Two 
Louisiana  AQCRs? 

The  State's  request  to  shorten  the 
ozone  season,  for  AQCRs  019  and  022, 
included  an  analysis  of  historical  (1987- 
1993)  one-hour  ozone  data  collected  at 
both  SLAMS  and  NAMS  monitoring 
sites  in  Louisiana.  As  recommended  by 
EPA's  "Guideline  on  Modification  to 
Monitoring  Seasons  for  Ozone  (March 
1990),"  we  reviewed  the  monitoring 
data  submitted  to  determine  the 
potential  for  one-hour  ozone 
exceedences  throughout  the  year,  and 
concluded  that  modification  to  the 
ozone  season,  from  year-round  to  March 
1  through  October  31,  was  appropriate. 
We  also  reviewed  more  recent  (1994- 
2001)  one-hour  ozone  data  to  ensure 
that  the  monitors  in  northern  Louisiana 
had  not  exceeded  the  l-hoiu-  NAAQS 
outside  the  months  of  March  through 
October  since  the  State  had  submitted 
its  request. 

On  July  18, 1997,  EPA  promulgated 
the  8-hour  ozone  standard  (62  FR 
38856)1.  In  July  1998.  EPA  subsequently 
released  a  new  guidance  document 
concerning  ozone  monitoring  season 
selection  and  modification.^  In  the 
guidance,  EPA  provided  a  methodology 
for  calculating  new  8-hour  ozone 
monitoring  seasons.  We  have  reviewed 
historical  (1987-2001)  8-hour  ozone 


1  On  May  14. 1999.  the  U.S.  Court  of  Appeals  for 
the  District  of  Columbia  Circuit  ruled  that  the  8- 
hour  ozone  standard  could  not  he  enforced  by  EPA. 
Although  the  Court  of  Appeals  determined  that  the 
8-bour  standard  could  not  be  enforced,  it  did  not 
vacate  the  standard.  Hence,  the  S-hour  standard 
remained  in  effect.  While  appealing  this  decision  to 
the  U.S.  Supreme  Court.  EPA  reinstated  the  one- 
hour  standard  in  areas  where  it  had  been  revoked. 
(65  FR  45182.  July  20.  2000).  On  February  27.  2001. 
the  U.S.  Supreme  Court  upheld  the  8-hour  standard 
and  instructed  EPA  to  develop  an  implementation 
plan  for  the  8-hour  standard  that  is  consistent  with 
the  Supreme  Court's  opinion.  Whitman  v.  American 
Trucking  Assoc.  Inc..  531  U.S.  457.  121  S.  Ct.  903 
(2001). 

2 "Guideline  for  Selecting  and  Modifying  the 
Ozone  Monitoring  Season  Based  on  an  8-Hour 
Ozone  Standard  (EPA^54/R-98-001).  '  EPA  Office 
of  Air  Quality  Planning  and  Standartls.  dated  )uly 
9.  1998. 


data  for  AQCRs  019  and  022,'  consistent 
with  the  July  1998  guidance.  We 
determined  that  no  exceedences 
occurred  outside  the  months  of  March 
through  October  during  this  period. 
Thus,  shortening  the  ozone  monitoring 
season  for  Louisiana  AQCRs  019  and 
022,  from  year-round  to  March  1 
through  October  31.  will  not  result  in 
the  potential  to  miss  days  in  which  the 
8-hour  ozone  standard  is  exceeded. 

Therefore,  we  are  agreeing  with 
Louisiana's  conclusions  that  shortening 
the  ambient  ozone  monitoring  season 
for  AQCRs  019  and  022,  from  year- 
round  to  March  1  through  October  31, 
will  provide  significant  cost  savings  for 
the  State  without  reducing  the 
effectiveness  of  the  ozone  monitoring 
program.  Since  this  action  affects  two 
NAMS  sites  located  in  these  AQCRs,  we 
have  coordinated  our  approval  of  the 
revised  ozone  season  with  EPA 
Headquarters. 

As  recommended  in  the  new  ozone 
season  guidance,  we  will  periodically 
review  the  historical  8-hour  ozone  data 
following  this  change  to  the  ozone 
season  to  determine  whether  the  March 
1  through  October  31  monitoring  season 
is  still  appropriate. 

Vm.  Why  Is  This  a  "Final  Action?  ' 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this  as 
a  noncontroversial  amendment  and 
anticipate  no  adverse  comment. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  revisions  to  the 
AQCR  boundaries  and  ozone  monitoring 
season  if  adverse  comments  are 
received.  This  rule  will  be  effective  on 
November  12,  2002,  without  further 
notice  unless  we  receive  adverse 
comment  by  October  10,  2002.  If  EPA 
receives  adverse  comment,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  informing  the  public 
that  the  rule  will  not  take  effect.  We  will 
address  all  public  comments  in  a 
subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 

IX.  What  Administrative  Requirements 
Apply  for  This  Action? 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 


'  For  this  review.  EPA  Region  6  used  all  available 
data  as  entered  into  EPA's  .^erometric  Information 
Retrieval  Svslem  (AIRS). 
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Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significsmtly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001].  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govermnent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  Federeilism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 


"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SEP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  nUe  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 

Ozone  Monitoring  Season  by  State 


appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects 

40  CFR  Part  58 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  81 

Air  pollution  control.  National  parks. 
Wilderness  areas. 

Dated:  August  27,  2002. 
Lawrence  E.  Starfield, 

Acting  Regional  Administrator,  Region  6. 

40  CFR  parts  58  and  81,  chapter  I,  title 
40  of  the  Code  of  Federal  Regulations 
are  £unended  as  follows: 

PART  58— [AMENDED] 

1.  The  authority  citation  for  part  58 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  Part  58,  Appendix  D,  section  2.5: 
the  table  entitled  "Ozone  Monitoring 
Season  By  State"  is  amended  by 
revising  die  entry  for  Louisiana  to  read 
as  follows: 

Appendix  D  to  Part  58 — Network 
Design  for  State  and  Local  Air 
Monitoring  Stations  (SLAMS)  and 
National  Air  Monitoring  Stations 
(NAMS)  and  Photochemical  Assessment 
Monitoring  Stations  (PAMS) 


State 


Begin  montti 


End  month 


Louisiana  AQCRs  019,  022  March 

Louisiana  AOCR  106  January 


Octot)er. 
December. 


Authority:  42  U.S.C.  7401  et  seq. 


PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 


Subpart  B— Designation  of  Air  Quality 
Control  Regions 

2.  Section  81.53  is  amended  by 
revising  the  entry  for  Louisiana  to  read 
as  follows: 
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§81.53    Southern  Louisiana-Southeast 
Texas  Interstate  Air  Quality  Control  Region. 

***** 

In  the  State  of  Louisiana:  Acadia 
Parish,  Allen  Parish,  Ascension  Parish, 
Assumption  Parish,  Beauregard  Parish, 
Calcasieu  Parish,  Cameron  Parish,  East 
Baton  Rouge  Parish,  East  Feliciana 
Parish,  Evangeline  Parish,  Iberia  Parish, 
Iberville  Parish,  Jefferson  Davis  Parish, 
Jefferson  Parish,  Lafayette  Parish, 
Lafoinche  Parish,  Livingston  Parish, 
Orleans  Parish,  Plaquemines  Parish, 
Pointe  Coupee  Parish,  St.  Bernard 
Parish,  St.  Charles  Parish,  St.  Helena 
Parish,  St.  James  Parish,  St.  John  the 
Baptist  Parish,  St.  Landry  Parish.  St. 
Martin  Parish,  St.  Mary  Parish,  St. 
Tammany  Parish,  Tangipahoa  Parish, 
Terreboime  Parish,  Vermilion  Parish, 


Washington  Parish,  West  Baton  Rouge 
Parish,  West  Feliciana  Parish. 

***** 

3.  Section  81.92  is  amended  by 
revising  the  entry  for  Louisiana  to  read 
as  follows: 

§  81 .92    RMonroe  (Louisiana)-EI  [3orado 
(Artunsas)  interstate  Air  Quality  Control 
Region. 

***** 

In  the  State  of  Louisiana:  Caldwell 
Parish,  Catahoula  Parish,  Concordia 
Parish,  East  Carroll  Parish,  Franklin 
Parish,  Grant  Parish,  La  Salle  Parish, 
Madison  Parish,  Morehouse  Parish, 
Ouachita  Parish,  Richland  Parish, 
Tensas  Parish,  Union  Parish,  West 
Carroll  Parish. 
***** 

4.  Section  81.94  is  amended  by 
revising  the  entry  for  Louisiana  to  read 
as  follows: 

Louisiana — Carbon  Monoxide 


§81.94    Shreveport-Texartcana-Tyler 
Interstate  Air  Quality  Control  Region. 


In  the  State  of  Louisiana:  Avoyelles 
Parish,  Bienville  Parish,  Bossier  Parish. 
Caddo  Parish,  Claiborne  Parish,  De  Soto 
Parish,  Jackson  Parish,  Lincoln  Parish, 
Natchitoches  Parish,  Rapides  Parish, 
Red  River  Parish,  Sabine  Parish,  Vernon 
Parish,  Webster  Parish,  Winn  Parish. 


Subpart  C— Section  107  Attainment 
Status  Designations 

4.  In  §81.319,  the  carbon  monoxide 
table  and  the  ozone  table  are  amended 
by  revising  the  list  of  parishes  in  AQCRs 
019,  022,  and  106  to  read  as  follows; 

§81.319    Louisiana. 


Designated  area 


Designation 


Classification 


Date^ 


Type 


Date' 


Type 


AOCR  019  Monroe-El  Dorado  Interstate  

Caldwell  Parish 

Catahoula  Parish 

Concordia  Parish 

East  Carroll  Parish 

Franklin  Parish 

Grant  Parish 

La  Salle  Parish 

Madison  Parish 

Morehouse  Parish 

Ouachita  Parish 

Richland  Parish 

Tensas  Parish 

Union  Parish 

West  Can-oil  Parish 
AOCR  022  Shreveport-Texaritana-Tyler  Interstate 

Avoyelles  Parish 

Bienville  Parish 

Bossier  Parish 

Caddo  Parish 

Claiborne  Parish 

De  Soto  Parish 

Jackson  Parish 

Lincoln  Parish 

Natchitoches  Parish 

Rapides  Parish 

Red  River  Parish 

Sat>ine  Parish 

Vernon  Parish 

Webster  Parish 

Winn  Parish 
AOCR  106  Southern  Louisiana-Southeast  Texas  Interstate 

Acadia  Parish 

Allen  Parish 

Ascension  Parish 

Assumptton  Parish 

Beauregard  Parish 

Cateasieu  Parish 

Cameron  Parish 

East  Baton  Rouge  Parish 

East  Felk:iana  Parish 

Evangeline  Parish 

Iberia  Parish 

Iberville  Parish 


Unclassifiable/Attainmenl. 


Unclassifiat>le/Attainment. 


Unclassifiat>le/Attainnient. 
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j                          Louisiana— Carbon  Monoxide— Continued 

Designated  area 

Designation 

Classification 

Date'                         Type 

Date' 

Type 

Jefferson  Davis  Parish 
Jefferson  Parish 
Lafayette  Parish 
Lafourche  Parish 
Livingston  Parish 
Orleans  Parish 
Plaquemines  Parish 
Pointe  Coupee  Parish 
St.  Bernard  Parish 
St.  Charies  Parish 
St.  Helena  Parish 
St.  James  Parish 
St.  John  the  Baptist  Parish 
St.  Landry  Parish 
St.  Martin  Parish 
St.  Mary  Parish 
St.  Tammany  Parish 
Tangipahoa  Parish 
Terrebonne  Parish 
Vermilion  Parish 
Washington  Parish 
West  Baton  Route  Parish 
West  Feliciana  Parish 


'  This  date  is  Novemtser  15,  1990.  unless  otherwise  noted. 

Louisiana— Ozone  (1-Hour  Standard) 

Designation 

Classification 

Date'                         Type 

Date' 

Type 

AQCR  019  Monroe-El  Dorado  Interstate  

Caldwell  Parish 

Catahoula  Parish 

Concordia  Parish 

East  Carroll  Parish 

Franklin  Parish 

La  Salle  Parish 

Madison  Parish 

Morehouse  Parish 

Ouachita  Parish 

RichlarKi  Parish 

Tensas  Parish 

Union  Parish 

West  Can-oil  Parish 
AQCR  022  Shreveport-Texari<ana-Tyler  Interstate 

Avoyelles  Parish 

Bienville  Parish 

Bossier  Parish 

Caddo  Parish 

Claiborne  Parish 

De  Soto  Parish 

Jackson  Parish 

Lincoln  Parish 

Natchitoches  Parish 

Rapktes  Parish 

Red  River  Parish 

Sabine  Parish 


Vemon  Parish 
Webster  Parish 
Winn  Parish 
AQCR  106  Southem  Louisiana-Southeast  Texas  Interstate 
Acadia  Parish 
Allen  Parish 
Assumption  Parish 
Cameron  Parish 


Unclassifiable/Attainment. 


Unclassifiable/Attainment. 


Unclassifiable/Attainment. 
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LOUISIANA— OZONE  (1-HouR  STANDARD)— Continued 

Designatkxi 

ClassifKatkm 

Designated  area 

Date'                        Type 

Date' 

Type 

East  FelKtana  Parish 
Evangeline  Parish 
Iberia  Parish 
Jefferson  Davis  Parish 
Plaquemines  Parish 
St.  Heleria  Parish 
St.  John  the  Baptist  Parish 
St.  Landry  Parish 
St.  Martin  Parish 
St.  Tammany  Parish 
TangipafK>a  Parish 
Terrebonne  Parish 
Vermilion  Parish 
Washington  Parish 
West  Feliciana  Parish 


'  This  date  is  October  18,  2000,  unless  otherwise  noted. 


***** 

[FR  Doc.  02-22983  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  271 
[FRL-7373-6] 

Oregon:  Final  Authorization  of  State 
Hazardous  Waste  Management 
Program  Revision 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  The  EPA  is  granting  Oregon 
final  authorization  for  revisions  to  the 
Oregon  hazardous  waste  program  imder 
the  Resource  Conservation  and 
Recovery  Act  (RCRA),  as  amended.  The 
Agency  published  a  proposed  rule  on 
June  17,  2002  at  67  FR  41207  proposing 
to  authorize  revisions  to  the  Oregon 
hazardous  waste  program  and  provided 
for  public  comment.  The  public 
comment  period  ended  on  July  17,  2002. 
We  received  comments,  addressed 
below.  After  reviewing  the  comments, 
we  hereby  determine  that  Oregon's 
hazardous  waste  program  revisions 
satisfy  all  requirements  necessary  to 
qualify  for  final  authorization.  EPA  is 
authorizing  the  State's  changes  through 
this  final  action.  No  further  opportimity 
for  public  comment  will  be  provided. 
EFFECTIVE  DATE:  Final  authorization  for 
the  revisions  to  Oregon's  hazardous 
waste  management  program  shall  be 
effective  on  September  10,  2002. 
FOR  FURTHER  MFORMATION  CONTACT: 
Lynn  Williams,  U.S.  EPA  Region  10, 
Office  of  Waste  and  Chemicals 


Management,  1200  Sixth  Avenue,  Mail 
Stop  WCM-122,  Seattle,  WA,  98101; 
(206)  553-2121.  For  general  information 
available  on  the  authorization  process, 
see  EPA's  Web  site  at:  http:// 
www.epa.gov/epaoswer/hazwaste/state/ 
rem. 

SUPPLEMENTARY  INFORMATION: 

A.  Why  Are  Revisions  to  State 
Programs  Necessary? 

States  which  have  received  final 
authorization  from  EPA  under  RCRA 
section  3006(b),  42  U.S.C.  6926(b),  must 
maintain  a  hazardous  waste  program 
that  is  equivalent  to  and  consistent  with 
the  Federal  program.  States  are  required 
to  have  enforcement  authority  which  is 
adequate  to  enforce  compliance  with  the 
requirements  of  the  authorized  State 
hazardous  waste  program.  Under  RCRA 
section  3009,  States  are  not  allowed  to 
impose  any  requirements  which  are  less 
stringent  than  the  Federal  program.  As 
the  Federal  program  changes.  States 
must  change  their  programs  and  ask 
EPA  to  au&orize  the  changes.  Changes 
to  State  programs  may  be  necessary 
when  Federal  or  State  statutory  or 
regulatory  authority  is  modified  or 
when  certain  other  changes  occur.  Most 
commonly.  States  must  change  their 
programs  because  of  changes  to  EPA's 
regulations  in  Title  40  of  the  Code  of 
Federal  Regulations  (CFR)  parts  124, 
260  through  266,  268,  270,  273  and  279. 

B.  What  Were  the  Comments  and 
Responses  to  EPA's  Proposal? 

Commenters  from  the  State  of 
Washington  and  the  State  of  Oregon 
submitted  a  joint  conunent  alleging  that 
EPA:  (1)  should  have  provided  a  public 
hearing  for  the  proposed  authorization 
of  revisions  to  the  Oregon  hazardous 
waste  program;  (2)  may  be  sanctioning 


activities  by  the  Oregon  Department  of 
Environmental  Quality  (ODEQ), 
specifically  provisions  under  40  CFR 
266.20,  for  which  ODEQ  lacks  statutory 
authority;  and  (3)  may  be  granting 
authority  for  Oregon  to  implement 
regulations  and/or  statutes  that  are  less 
stringent  than  federal  rules  with  respect 
to  waste-derived  fertilizers.  EPA's 
responses  to  these  comments  are 
provided  below. 

1 .  Public  Hearing 

EPA  is  authorizing  a  revision  of  the 
Oregon  hazardous  waste  program,  and  is 
not  required  to  hold  a  hearing  when  a 
revision  to  the  authorized  state 
hazardous  waste  program  is  proposed  in 
the  Federal  Register.  Oregon  received 
final  authorization  for  its  hazardous 
waste  program  on  January  30,  1986. 
Revisions  to  the  program  were 
authorized  in  1990, 1994  and  1995. 
Oregon  applied  to  the  EPA  for  this 
revision  to  its  already  authorized 
program  pursuant  to  40  CFR  271.21  on 
June  3,  2002.  The  regulations  governing 
review  of  program  revisions  at  40  CFR 
part  271.21  do  not  require  a  hearing  for 
authorization  of  revisions.  Prior  to  1986, 
the  authorization  regulations  did  require 
EPA  to  offer  a  public  hearing  for 
revisions  to  state  authorized  hazardous 
waste  programs.  However,  on  March  4, 
1986,  EPA  promulgated  amendments  to 
40  CFR  271.21  that  eliminated  public 
hearing  requirements  for  revisions.  In 
the  preamble  to  the  final  rule 
eliminating  public  hearing 
requirements,  the  Agency  discussed 
these  amendments:  "As  discussed  in  the 
proposal,  the  new  procedures  do  not 
require  public  hearings  to  be  held  in 
conjunction  with  EPA's  authorization 
decisions.  Since  there  is  no  legal 
requirement  to  provide  for  hearings  on 
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revision  decisions  and  little  public 
interest  has  been  shown  to  date  in 
attending  hearings  on  initial 
authorization  of  State  programs,  we 
think  the  opportunity  to  provide  written 
comments  is  adequate."  51  FR  7540  at 
7541  (March  4,  1986).  Pursuant  to  the 
current  regulations,  EPA  is  required  to 
provide  the  public  with  an  opportunity 
to  submit  written  comments  on 
revisions  to  authorized  state  hazardous 
waste  programs  but  public  hearings  are 
not  required.  EPA  adhered  to  the 
governing  regulations  regarding 
opportunities  for  public  comment  in  the 
proposed  rule  to  revise  the  Oregon 
authorized  hazardous  waste  program. 

2.  40  CFR  266.20  for  Hazardous  Wastes 
"Used  in  a  Manner  Constituting 
Disposal" 

Conunenters  alleged  that  ODEQ  lacks 
statutory  authority  to  implement 
regulations,  in  particular  40  CFR  266.20, 
arguing  that  the  State's  definition  of 
waste-derived  fertilizers  at  ORS  633.311 
exempts  waste-derived  fertilizers  from 
the  definition  of  solid  waste  and 
therefore  from  RCRA  regulation.  ORS 
633.311(28)  defines  "waste-derived 
product"  to  mean  "any  fertilizer, 
agricultural  mineral,  agricultural 
amendment  or  lime  product  derived  in 
whole  or  in  part  from  hazardous  waste 
as  defined  in  ORS  466.005(7)  or  in  rules 
adopted  thereunder,  solid  waste  as 
defined  in  ORS  459.005(24)  or  in  rules 
adopted  thereunder,  or  industrial  waste 
as  defined  in  ORS  468B.005(2)  or  in 
rules  adopted  thereunder."  The 
definition  excludes  biosolids  and 
reclaimed  water  or  treated  effluent. 

The  Oregon  hazardous  waste  program 
was  authorized  for  40  CFR  266.20, 
which  the  State  incorporated  by 
reference  into  its  hazardous  waste 
regulations,  in  the  1994  revision  to  the 
authorized  program.  This  provision,  40 
CFR  266.20,  was  not  the  subject  of  the 
revision  authorization  in  EPA's 
proposed  rule  at  67  FR  41207  (June  17, 
2002),  except  that  EPA  proposed  to 
authorize  a  change  to  the  State  program 
analog  to  40  CFR  266.20(c),  OAR  340- 
100-0002  and  340-101-0001,  regarding 
anti-skid,  deicing  use  of  slags  from  high 
temperature  metals  recovery  processing 
of  certain  hazardous  wastes.  EPA 
reviewed  the  State's  statutory  authority 
prior  to  proposing  the  revision  to  the 
authorized  hazardous  waste  program 
and  did  not  find  any  lack  of  authority 
relative  to  the  State's  ability  to 
implement  the  State  regulation.  With 
respect  to  the  impact  of  ORS  633.311  on 
the  State  regulations  for  hazardous 
wastes  "used  in  a  maimer  constituting 
disposal,"  conunenters  assume  that 
State  fertilizer  registration  requirements 


altered  the  State's  jiuisdiction  over 
waste-derived  fertilizer.  This  is  not  the 
case.  ORS  633  adds  certain  fertilizer  and 
other  soil-enhancing  product 
registration  and  labeling  requirements  to 
Oregon's  agricultural  requirements  but 
does  not  alter  the  definition  of  solid  or 
hazardous  waste  in  ORS  466.005(7)  and 
the  implementing  State  regulations.  The 
State  hazardous  waste  regulations  and 
the  federal  RCRA  regulations,  including 
40  CFR  266.20,  incorporated  by 
reference  in  the  State  regulations 
pursuant  to  State  statutory  authority  at 
ORS  466,  are  not  displaced  by  State 
statutory  provisions  concerning 
fertilizers  and  other  soil-enhancing 
products. 

3.  Waste-Derived  Fertilizers 

Commenters  allege  that  ORS 
633.311(28),  Oregon's  statutory 
definition  of  waste-derived  fertilizer,  is 
less  stringent  than  federal  rules  because 
the  definition  exempts  waste-derived 
fertilizer  products  from  the  definition  of 
solid  waste.  Commenters  point  to  State 
statutory  provisions  at  ORS  466.067  in 
support  of  their  allegation.  ORS  466.067 
pertains  to  the  modification  of  PCB  or 
hazardous  waste  permits  to  allow  for 
recycling  operations.  The  statute  allows 
ODEQ  to  issue  a  permit  modification 
authorizing  a  recycling  operation  at  a 
hazardous  waste  or  PCB  treatment  or 
disposal  facility  located  off  the  site  of 
waste  generation  at  which  ORS  466.055 
(definitions  for  ORS  453.635  and 
466.005  to  466.385)  and  ORS  466.060 
(criteria  to  be  met  by  owner  and 
operator  before  issuance  of  permit)  will 
not  apply  at  these  facilities  provided  the 
owner  or  operator  obtains  a 
determination  fi'om  ODEQ  that,  in 
accordance  with  federal  RCRA,  as 
amended,  "the  recycling  operation  is 
legitimate  and  will  produce  material 
that  is  exempt  from  the  definition  of 
solid  waste."  Neither  ORS  466.067  nor 
633.311(28)  expressly  exempt  waste- 
derived  fertilizer  products  from  the 
definition  of  solid  waste.  The  associated 
rules  in  ORS  Chapter  633  set  out 
licensing  and  labeling  requirements  for 
fertilizer,  agricultural  mineral, 
agricultural  amendment  and  lime 
products.  ORS  466.067  requires  that 
ODEQ's  determination  of  legitimate 
recycling  operations  which  will  be 
exempt  from  the  definition  of  solid 
waste  be  made  in  accordance  with 
federal  RCRA.  EPA's  RCRA  authorities 
regulate  fertilizers  made  from  recycled 
hazardous  wastes  and  EPA's  rules 
classifying  hazardous  secondary 
materials  used  in  a  manner  constituting 
disposal,  including  use  as  fertilizers, 
allow  EPA  to  classify  such  materials  as 
solid  waste.  EPA's  rules,  specifically  40 


CFR  261.3(e)(2)(i),  define  materials  used 
in  a  manner  constituting  disposal,  or 
used  to  produce  products  that  are 
applied  to  the  land,  as  solid  wastes, 
even  if  the  recycling  involves  use,  reuse, 
or  retiuTi  of  the  material  to  the  original 
process.  Consequently,  because  ODEQ's 
determination  that  a  legitimate  recycling 
operation  is  exempted  from  the 
definition  of  solid  waste  is  boimded  by 
the  statutory  requirement  to  make  that 
determination  in  accordance  with 
federal  RCRA,  ODEQ  would  not  have 
statutory  authority  to  exempt  solid 
waste  used  in  a  manner  constituting 
disposal  which  are  applied  to  the  land 
from  the  definition  of  solid  wastes.  EPA, 
by  the  statutory  definition  of  solid  waste 
and  by  regulation  based  on  the  statutory 
definition,  identifies  such  materials  as 
solid  waste  and  ODEQ  would  also  have 
to  identify  such  materials  as  solid  waste. 
Oregon's  statutory  definition  does  not 
per  se  exempt  waste-derived  fertilizer 
products  from  the  definition  of  solid 
waste  and  Oregon's  statutory  definition 
of  waste-derived  fertilizer  is  not  less 
stringent  than  the  federal  rules. 

C.  What  Decisions  Have  We  Made  in 
This  Rule? 

We  conclude  that  Oregon's 
application  to  revise  its  authorized 
hazardous  waste  program  meets  all  of 
the  statutory  and  regulatory 
requirements  established  by  RCRA. 
Therefore,  we  are  granting  Oregon  final 
authorization  to  operate  its  hazardous 
waste  program  with  the  changes 
described  in  the  authorization 
application  and  as  described  in  this 
final  rule.  Regulatory  revisions  which 
are  less  stringent  than  Federal  program 
requirements  and  those  regulatory 
revisions  which  are  broader  in  scope 
than  Federal  program  requirements  are 
not  authorized. 

Oregon  will  be  responsible  for 
carrying  out  the  aspects  of  Oregon's 
authorized  hazardous  waste  program 
described  in  Oregon's  revised  program 
application,  subject  to  the  limitations  of 
the  Hazardous  and  Solid  Waste 
Amendments  of  1984  (HSWA)  and  the 
limitations  of  this  authorization. 
Oregon's  authorized  program  does  not 
extend  to  Indian  coimtry.  EPA  retains 
jurisdiction  and  authority  to  implement 
RCRA  over  Indian  country  and  over 
trust  lands. 

New  Federal  requirements  and 
prohibitions  imposed  by  Federal 
regulations  that  EPA  promulgates  imder 
the  authority  of  HSWA  are 
implementable  and  enforceable  by  EPA 
and  take  effect  in  States  with  authorized 
programs  before  such  programs  are 
authorized  for  the  requirements.  Thus, 
EPA  will  implement  and  enforce  those 


HSWA  requirements  and  prohibitions  in 
Oregon,  including  issuing  permits  or 
portions  of  permits,  imtil  the  State  is 
granted  authorization  to  do  so. 

D.  What  Will  Be  the  E£Eect  if  Oregon  Is 
Authorized  for  These  Changes? 

The  effect  of  this  decision  is  that  a 
facility  in  Oregon  subject  to  RCRA  must 
comply  with  the  authorized  State 
program  requirements  and  with  the 
federal  HSWA  provisions  for  which  the 
State  is  not  authorized  and  RCRA 
requirements  that  are  not  supplanted  by 
authorized  state-issued  requirements,  in 
order  to  comply  with  RCRA.  Oregon 
continues  to  have  enforcement 
responsibilities  under  its  State 
hazardous  waste  program  for  violations 
of  its  authorized  program.  EPA  retains 
and  continues  to  have  independent 
enforcement  authority  imder  RCRA 
sections  3007,  3008,  3013,  and  7003, 
which  include,  among  others,  authority 
to: 

•  Do  inspections  and  require 
monitoring,  tests,  analyses,  or  reports; 

•  Enforce  RCRA  requirements, 
including  State  program  requirements 
that  are  authorized  by  EPA  and  any 
applicable  Federally-issued  statutes  and 
regulations,  and  suspend  or  revoke 
permits;  and 


•  Take  enforcement  actions  regardless 
of  whether  the  State  has  taken  its  own 
actions. 

This  final  action  approving  these 
revisions  does  not  impose  additional 
requirements  on  the  regulated 
community  because  the  regulations  for 
which  Oregon's  program  is  being 
authorized  by  today's  action  are  already 
effective  under  State  law. 

E.  What  Has  Oregon  Previously  Been 
Authorized  For? 

Oregon  initially  received  final 
authorization  on  January  30, 1986, 
effective  January  31,  1986  (51  FR  3779). 
to  implement  the  State's  hazardous 
waste  management  program.  Oregon 
received  authorizations  for  revisions  to 
its  program  on  March  30,  1990,  effective 
on  May  29,  1990  (55  FR  11909);  August 
5.  1994,  effective  October  4,  1994  (59  FR 
39967);  June  16,  1995,  effective  August 
15, 1995  (60  FR  31642);  and  October  10, 
1995,  effective  December  7,  1995  (60  FR 
52629). 

F.  What  Changes  Are  We  Authorizing 
With  Today's  Action? 

EPA  is  granting  final  authorization  for 
the  revisions  to  Oregon's  federally 
authorized  program  described  in 
Oregon's  official  program  revision 


application  submitted  to  EPA  in 
accordance  with  40  CFR  271.21  on 
February  4,  2002,  and  deemed  complete 
by  EPA  on  March  7,  2002.  We  now 
make  a  final  determination  that 
Oregon's  hazardous  waste  program 
revisions,  as  described  in  this  rule, 
satisfy  the  requirements  necessary  to 
qualify  for  final  authorization. 
Regulatory  revisions  which  are  less 
stringent  than  Federal  program 
requirements  and  those  regulatory 
revisions  which  are  broader  in  scope 
than  Federal  program  requirements  are 
not  authorized. 

The  Oregon  Hazardous  Waste 
Management  Program,  which  was 
administered  by  the  Oregon  Department 
of  Environmental  Quality  (DEQ),  Waste 
Prevention  and  Management  Division, 
reorganized  effective  October  1.  2001 
and  is  now  administered  by  the  DEQ 
Land  Quality  Division.  This  rule 
authorizes  this  reorganization. 

The  following  table,  Table  1, 
identifies  equivalent  and  more  stringent 
State  regulatory  analogues  to  the  Federal 
regulations  for  those  regulators- 
revisions  Oregon  is  being  authorized  for 
today.  All  of  the  referenced  analogous 
State  authorities  were  legally  adopted 
and  effective  as  of  July  21,  2000. 


Table  1.— Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations 


Description  of  Federal  requirements  (CL#2) 


Availability  of  Information  

Used  Oil  Filter  Exclusion,  Technical  Corrections 

(CL  107). 
Testing  and  Monitoring  Activities  (CL  126)  

Boilers  &  Industrial  Fumaces,  Administrative 
Stay  &  Interim  Standards  for  Bevill  Residues 
(CL  127). 

Wastes  From  the  Use  of  Chlorophenolic  For- 
mulations in  Wood  Surface  Protection  (CL 
128). 

Revision  of  Conditional  Exemption  for  Small 
Scale  Treatability  Studies  (CL  129). 

Recycled  Used  Oil  Management  Standards; 
Technical  Amendments  and  Corrections  II 
(CL  130). 

Recordkeeping  Instructions,  Technical  Amend- 
ment (CL  131). 

Letter  of  Credit  Revision  (CL  133)  

Corrections  of  Beryllium  Powder  (P015)  Listing 
(CL  134). 

Recovered  Oil  Exclusion  (CL  135) 

Removal  of  the  Conditional  Exemption  for  Cer- 
tain Slag  Residues  (CL  136). 

Carbamate  Production  IdenttTication  and  Listing 
of  Hazardous  Waste  (CL  140). 

Universal  Waste  Rule:  General  Provisions  (CL 
142A)3. 


Federal  Register 


Analogous  State  authority  (OAR  340-'  *  ') 


57  FR  29220,  7/1/92  .. 

58  FR  46040.  8/31/93 

58  FR  59598,  11/9/93 

59  FR  458,  1/4/94 


59  FR  8362,  2/18/94  .. 
59  FR  10550,  3/4/94  .. 

59  FR  13891,3/24/94 

59  FR  29958,  6/10/94 
59  FR  31551,  6/20/94 

59  FR  38536,  7/28/94 
59  FR  43496,  8/24/94 


-100-0003(2),  -100-0005(1  )-(5),  105-0012 
-100-0002; -101-0001 

-100-0002;   -101-0001;   -104-0001;    -1Q&- 

0001. 
-100-0002. 


-100-0002; -101-0001 

-100-0002; -101-0001 

-100-0002;  -1 1 1-0000(2).  -1 1 1-0010 

-100-0002: -104-0001 

-100-0002: -104-0001.  104-0151. 
-100-0002:  -101-0001,  -101-0033 

I  -100-0002: -101-0001. 
I  -100-0002: -101-0001 


60  FR  7824,  2/9/95:  as  amended  at  60  FR 
19165,  4/17/95,  and  at  60  FR  25619,  5/12/ 
95. 

60  FR  25492,  5/11/95 


-100-0002:  -101-0001.-101-0033 


-100-0002:  -102-0011(6):  -113-0000. 
-113-0020,  113-0020(1)-(2).  -113-0030, 
-113-0030(3)(a),  -13-0040  -11^-0040(2). 
113-0040(2)(b),  -113-0040(2)(b)(B){v). 
-113-0040(3),  -11S-0040(3)(a)-(b).  -113- 
0040(4), -11 3-^X)50. 


UMI 
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Table  1  .—Equivalent  and  More  Stringent  Analogues  to  the  Federal  Regulations  i— Continued 


Description  of  Federal  requirements  (CL#2) 


Federal  Register 


Analogous  State  authority  (OAR  340-*  *  *) 


60  FR  25492,  5/11/95 


60  FR  25492,  5/11/95 


Universal  Waste  Rule:  Specific  Provisions  for 

Batteries  (CL  142B). 
Universal  Waste  Rule;  Specific  Provisions  for 

Pesticides  (CL  142C). 
Universal  Waste  Rule:  Specific  Provisions  tor  }  60  FR  25492,  5/11/95 

Thermostats  (CL  142D).  i 

Universal  Waste  Rule:   Petition   Provisions  to  |  60  FR  25492,  5/11/95 

add  a  new  Universal  Waste  (CL  142  E)^. 

Liquids  in  Landfills  III  (CL  145)  

RCRA  Expanded  Public  Participation  (CL  148) 


Land  Disposal  Restrictions  Phase  III— 
Decharacterized  Wastewaters  Carbamate 
Wastes,  and  Spent  Potliners  (CL  151). 

Conditionally  Exempt  Small  Quantity  Generator 
Disposal  Options  under  Subtitle  D  (CL  153). 

Consolidated  Organic  Air  Emission  standards 
for  Tanks  Surface  Impoundments,  and  Con- 
tainers (CL  154). 


Military  Munitions  Rule:  Hazardous  Waste  Iden- 
tification and  Management;  Explosives  Emer- 
gencies; Manifest  Exemption  for  Transport  of 
Hazardous  Waste  on  Right-of-Ways  on  Con- 
tiguous Properties  (CL  156)3. 

Land  Disposal  Restrictions  Phase  IV— Treat- 
ment Standards  for  Wood  Preserving 
Wastes,  Papenworit  Production  and  Stream- 
lining, Exemptions  from  RCRA  for  Certain 
Processed  Materials;  and  Miscellaneous  Haz- 
ardous Waste  Provisions  (CL  157). 

Testing  and  Monitoring  Activities  Amendment  III 
(CL  158). 

Conformance  with  Carbamate  Vacatur  (CL  159) 

Emergency  Revision  of  Cartjamate  Land  Dis- 
posal Restrictions  (CL  161). 

Clarification  of  Standards  for  Hazardous  Waste 
LDR  Treatment  Variances  (CL  162). 

Organic  Air  Emission  Standards  for  Tanks,  Sur- 
face Impoundments,  and  Containers;  Clari- 
fication and  Technical  Amendment  (CL  163). 

Kraft  Mill  Stream  Stripper  Condensate  Exclu- 
sion (CL  164). 

Recycled  Used  Oif  Management  Standards; 
Technical  Cor-ection  and  Clarification  (CL- 
166)3. 

Land  Disposal  Restrictions  Phase  IV— Treat- 
ment Standards  for  Metal  Wastes  and  Min- 
eral Processing  Wastes  (CL  167A). 

Land  Disposal  Restrictions  Phase  IV— Haz- 
ardous Soils  Treatment  Standards  and  Exclu- 
sions (CL  167B). 

Land  Disposal  Restrictions  Phase  IV— Correc- 
tions (CL  167  C). 

Bevill  Exclusion  Revisions  and  Clarifications 
(CL  167E). 

Exclusion  of  Recycled  Wood  Preserving 
Wastewaters  (CL  167F). 

Hazardous  Waste  Combustors;  Revised  Stand- 
ards (CL  168). 

Petroleum  Refining  Process  Wastes  (CL  169)  .. 


Restrictions    Phase    IV— Zinc 
Fertilizers,    Amendment    (CL 


Land  Disposal 
Mcronutrient 
170). 

Emergency  Revision  of  the  Land  Disposal  Re- 
strictions (LDR)  Treatment  Standards  for  List- 
ed Hazardous  Wastes  from  Carbamate  Pro- 
duction (CL  171). 


60  FR  35703,  7/11/95  .. 
60  FR  63417,  12/11/95 


61  FR  15566,  4/8/9fe 


61  FR  34252,  7/1/96 


59  FR  62896,  12/6/94;  as  amended  5/19/95 
(60  FR  26828),  9/29/95  (60  FR  50426),  11/ 
13/95  (60  FR  56952),  2/9/96  (61  FR  4903), 
6/5/96  (61  FR  28508),  11/25/96  (61  FR 
69932). 

62  FR  6622,  2/12/97  


62  FR  25998,  5/12/97 


62  FR  32452,  6/13/97 

62  FR  32974,  6/17/97 
62  FR  45568,  8/28/97 

62  FR  64504,  12/5/97 

62  FR  64636,  12/8/97 

63  FR  18504,  4/15/98 
63  FR  24963,  5/6/98  .. 


63  FR  28556,  5/26/98 


63  FR  28556,  5/26/98 


63  FR  28556,  5/26/98;  as  amended  6/8/98 

(63  FR  31266). 
63  FR  28556,  5/26/98  


63  FR  28556,  5/26/98 
63  FR  33782,  6/19/98 
63  FR  42110,  8/6/98  .. 


63  FR  46332,  8/31/98 


63  FR  47410,  9/4/98 


-100-0002;   -113-0000,   -113-0020,   -113- 

0030,-113-0040. 
-100-0000;   -113-0020,   -113-0000,   -113- 

0070,  -113-0030,  -113-0040. 
-100-0002;   -113-0020,   -113-0000,   -113- 

0030,-113-0040. 
-100-0002;  -1 13-0000,  -1 13-0060. 

-100-0002. 

-100-0002;    -106-OOW;    -105-0001,    105- 

0010,  105-0014 
-100-0002;  -1 02-001 1(2)(e). 


-100-0002,-101-0001. 

-100-0002;    -104-0001;    102-0034;    -101- 
0001. 


-100-0002,  -100-0010;  -101-0001;  -102- 
0010;  -103-0010;  -104-0001,  104-1201, 
104-1201(2),  (3);  -105-0001,  -105-0041 
(3),(4). 

-100-0002;  -101-0001,  -101-0004. 


-100-0002; -104-0001. 

-100-0002; -101-0001. 
-100-0002. 

-100-0002. 

-100-0000; -104-OOai. 

-100-0002;  -101-0004. 

-100-0002;     -111-0000     (2),     -111-0032. 
-111-0050. 

-100-0002;  -102  0011(2)(e). 

-100-0002. 

-100-0002. 

-100-0002;  -101-0001,  -tOI-0004. 

-100-0002;  -101-0004. 

^100-0002,  -101-0001,—  101-0004. 

-100-0002;   -101-0001;   -102-0010;   -101- 

0004. 
-100-0002. 

-100-0002. 
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TABLE  1.— EQUIVALENT  AND  MORE  STRINGENT  ANALOGUES  TO  THE  FEDERAL  REGULATIONS^— Continued 


Description  of  Federal  requirements  (CL#^) 


Federal  Register 


-I- 


Analogous  State  authority  (OAR  340-*  *  ') 


Land  Disposal  Restrictions  Phase  IV— Exten- 
sion of  Compliance  Date  for  Characteristk: 
Slags  (CL  172). 

Land  Disposal  Restrictions;  Treatment  Stand- 
ards for  Spent  Potliners  from  Primary  Alu- 
minum reduction  (K088);  Final  Ru7le  (CL 
173). 

HWIR— Media  (CL  175)3  

Universal  Waste  Rule— Technical  Amendments 
(CL  176). 

Organic  Air  Emission  Standards:  Clarifk^ation 
and  Technkal  Amendments  (CL  177). 

Petroleum  Refining  Process  Wastes— Leachate 
Exemption  (CL  178). 

Land  Disposal  Restrictions  Phase  IV— Tech- 
nical Correctkms  and  Clarifications  to  Treat- 
ment Standards  (CL  179). 

Test  Procedures  for  Analysis  of  Oil  and  Grease 
and  Non-Poiar  Material  (CL  180). 

Unversal  Waste  Rule:  Specific  Provisions  for 
Hazardous  Waste  Lamps  (CL  181). 

Hazardous  Air  Pollutant  Standards  for  Combus- 
tors (CL  182). 

Land  Disposal  Restrictions  Phase  IV — Tech- 
nical Corrections  (CL  183). 

Accumulation  Time  for  Waste  Water  Treatment 
Sludges  (CL  184). 

Organobromine  Production  Waste  Vacatur  (CL 
185). 


63  FR  48124,  9/9/98 
63  FR  5124,  9/24/98 


63  FR  65874,  1 1/30/98 

63  FR  71225,  12/24/98 

64  FR  3382,  1/21/99  .... 
64  FR  6806,  2/11/99  .... 
64  FR  25408,  5/11/99  .. 


64  FR  26315,  5/14/99 
64  FR  36466,  7/6/99  .. 


64  FR  52828,  9/30/99,  as  amended  11/19/99 

(64  FR  63209). 
64  FR  56469,  10/20/99 


65  FR  12378,  3/8/00  .. 
65  FR  14472,  3/17/00 


-100-0002 


-100-0002. 


-100-0010.       -100-0002; 
-105-0003,-  105-0115 


-100-0002 
-100-0002 
-100-0002 
-100-0002 


101-0004(3); 
-113-0000-113-0020 
-102-0034; -104-0001 
-101-0001. -101-0004 
-101-0001;—  102-0010;  -101- 


0004;— 102-0034. 
-100-0002. 

-100-0002;    -113-0000,    -113-0020.    -113- 

0030,  -113-0040,  -113-0060. 
-100-0002;   -101-0001;   -104-0001:    -105- 

0001. 
-100-0002;   -101-0001;   -102-0010,    -102- 

0034. 
-100-0002,  -102-0010 

-100-0000; -101-0001. 


^  For  further  discussion  on  where  the  revised  State  rules  differ  from  the  Federal  rules  refer  to  Section  G.  betow,  the  authorization  revision  ap- 
plication, and  the  administrative  record  for  this  final  nile. 

2CL  #  (Checklist)  generally  reflects  changes  made  to  the  Federal  regulations  pursuant  to  a  partkjular  Federal  Register  notice  EPA  publishes 
these  checklists  as  akls  for  States  to  use  for  the  development  of  their  authorization  application.  See  EPA's  RCRA  State  Authorization  web  page 
at  http://www.epa.gov/epaoswer/hazwaste/state/ 

3  State  rule  contains  some  more  stringent  provisions.  For  identification  of  more  stringent  State  proviskjns  refer  to  the  authorization  revision 
applicatk}n. 


G.  Where  Are  the  Revised  State  Rules 
DiCEerent  From  the  Federal  Rules? 

This  section  discusses  some  of  the 
differences  between  the  revisions  EPA  is 
authorizing  in  Oregon's  hazardous 
waste  program  emd  the  Federal 
regulations.  Not  all  program  differences 
are  discussed  in  this  section  because, 
although  Oregon  incorporates  many 
Federal  rules  by  reference,  the  State  also 
writes  its  own  version  of  many  of  the 
federal  hazardous  waste  rules.'  This 
section  discusses  certain  rules  where 
EPA  makes  a  determination  that  the 
State  program  is  more  stringent  and 
rules  where  the  State  program  is  broader 
in  scope.  The  State  is  not  authorized  for 
less  stringent  rules  or  broader  in  scope 
rules.  Less  stringent  State  rules  and 
broader  in  scope  rules  do  not  supplant 
federal  regulations.  Persons  should 
consult  the  table  referenced  above  for 
the  specific  State  regulations  which  EPA 
proposes  to  authorize. 

Certain  portions  of  the  federal 
program  are  not  delegable/authorizable 
to  the  States  because  of  the  Federal 
government's  special  role  in  foreign 
policy  matters  and  because  of  national 


concerns  that  arise  with  certain 
decisions.  One  such  matter  pertains  to 
import/export  functions.  EPA  does  not 
delegate/authorize  import/export 
functions.  Under  the  RCRA  regulations 
found  in  40  CFR  Part  262,  Standards  for 
Generators,  EPA  will  continue  to 
implement  requirements  for  import/ 
export  functions.  EPA  does  not 
delegate/authorize  certain  of  the  Federal 
Land  Disposal  Restriction  requirements, 
40  CFR  Part  268,  because  of  the  national 
concerns  that  must  be  examined  when 
decisions  are  made  under  the  following 
federal  regulations;  these  include:  40 
CFR  268.5 — Procedures  for  case-by-case 
effective  date  extensions;  40  CFR 
268.6 — "No  migration"  petitions;  40 
CFR  268.42(b}— applications  for 
alternate  treatment  methods;  and  40 
CFR  268.44(a}-(g)— general  treatment 
standard  variances.  Oregon's  program 
does  not  include  these  requirements. 
EPA  will  continue  to  implement  these 
requirements  under  EPA's  HSWA 
authority. 


Areas  Where  the  State  Program  Is  More 
Stringent 

States  are  allowed  to  seek 
authorization  for  State  requirements  that 
are  more  stringent  than  federal 
requirements.  EPA  has  authority  to 
authorize  and  enforce  those  parts  of  a 
State's  program  EPA  finds  to  be  more 
stringent  than  the  federal  program.  This 
section  does  not  discuss  each  more 
stringent  preliminary  finding  made  by 
EPA,  but  persons  can  locate  such 
sections  by  consulting  the  Table, 
referenced  above,  as  well  as  by 
reviewing  the  authorization  application. 

Oregon  has  enacted  several 
requirements  under  its  hazardous  waste 
management  program  for  which  EPA 
has  determined  the  requirements  are 
more  stringent  than  the  standards  of  the 
Federal  RCRA  program  set  forth  in  40 
CFR  parts  260-279. 

States  sometimes  make  changes  to 
their  previously  authorized  programs  for 
which  they  need  to  seek 
reauthorization.  Oregon  made  such  a 
change  to  its  rules  for  availability  of 
information.  The  State  program 
requirement  at  OAR  340-100-0003. 
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which  replaces  the  federal  requirements 
at  40  CFR  260.2  for  availability  of 
infonnation,  is  detennined  to  be  more 
stringent  than  the  federal  program 
because  State  regulations  require 
additional  justification  for  trade  secret 
claims  and  establish  a  time  frame  of  1 5 
to  30  days  for  clarifying  claims.  OAR 
340-105-0012  was  revised  to  require 
identical  trade  secret  claims 
substantiation  for  permits  as  required  by 
OAR  340-100-0003. 

The  State  program  regulation  at  OAR 
340-101-0004(3)  is  determined  to  be 
more  stringent  than  the  federal  program 
at  40  CFR  261.4(g),  Dredged  Materials, 
in  that  the  State  program  deletes  40  CFR 
261.4(g)  from  its  incorporation  of  the 
federal  regulations  by  reference. 
Consequently,  the  State  program  does 
not  exclude  dredged  material  from 
regulation  as  a  solid  waste  subject  to  a 
hazardous  waste  determination.  Because 
the  dredged  materials  exclusion  at  40 
CFR  261.4(g)  replaced  existing 
regulations  that  subjected  such 
materials  to  a  hazardous  waste 
determinations.  State  programs  were 
allowed  the  option  of  choosing  to 
change  their  regulations  to  include  the 
dredged  materials  exclusion  or  not. 
Those  that  selected  not  to  include  the 
exclusion  are  more  stringent  than  the 
federal  program  once  authorized 
because  EPA  promulgated  the  dredged 
materials  exclusion  as  a  less  stringent 
requirement. 

The  State  program  regulation  at  OAR 
340-102-0011(3)  is  determined  to  be 
more  stringent  than  the  federal  program 
regulation  at  40  CFR  262.11  because 
generators  of  hazardous  waste  in  Oregon 
must  keep  documentation  of 
"knowledge  of  process"  hazardous 
waste  determinations  for  at  least  three 
years. 

The  State  program  at  OAR  340-102- 
0034(2)  is  determined  to  be  more 
stringent  than  the  federal  regulation  at 
40  CFR  262.34  as  it  adds  additional 
requirements,  which  does  not  replace  or 
supercede  the  requirement  to  have  a 
permit  in  the  event  a  generator  has  not 
met  the  conditions  under  40  CFR  262.34 
to  allow  the  generator  to  operate 
without  a  permit. 

The  State  program  at  OAR  340-102- 
0040,  replacing  the  requirements  of  40 
CFR  262.40Cb),  is  determined  to  be  more 
stringent  than  the  federal  program 
because  the  State  program  requires 
small  quantity  generators  both  to  report 
waste  generated  (OAR  340-102-0041) 
and  to  maintain  copies  of  all  reports  on 
waste  generated  for  three  years. 

The  State  program  is  determined  to  be 
more  stringent  at  OAR  340-104-0001(6) 
than  the  federal  program  with  respect  to 
facilities  receiving  hazardous  waste 


from  offsite  because  the  State  program 
requires  that  facilities  receive  a  final 
waste  permit  before  managing  offsite 
hazardous  wastes.  The  federal  program 
allows  facilities  with  interim  status  to 
receive  offsite  hazardous  waste. 

The  State  program  is  determined  to  be 
more  stringent  than  the  federal  program 
with  respect  to  the  federal  HWIR  media 
rule  because  the  State  regulations  do  not 
allow  for  the  use  of  Remedial  Action 
Plans  (RAPs)  as  found  in  the  federal 
requirements  at  40  CFR  part  270, 
subpart  H.  The  State  regulations  at  OAR 
340-105-0003  delete  from  their 
incorporation  by  reference  of  the  federal 
regulations  those  regulations  allowing 
for  RAPs.  Oregon  inadvertently 
incorporated  40  CFR  270.230(e)(1)  by 
reference  but  did  not  seek  and  is  not 
authorized  for  the  provision. 

The  State  program  is  determined  to  be 
more  stringent  than  the  federal  program 
with  respect  to  the  federal  Post  Closure 
(PC)  rule  (63  FR  56710)  because  the 
State  program  specifically  excluded  the 
PC  rule  from  its  incorporation  by 
reference  of  the  federal  regulations  at 
OAR  340-100-0002. 

The  State  program  is  detennined  to  be 
more  stringent  in  certain  places  than  the 
federal  regulations  promulgated  in 
EPA's  Military  Munitions  Rule  (62  FR 
6622).  With  respect  to  the  hazardous 
waste  management  system  in  Oregon, 
the  State  hazardous  waste  program 
added  definitions  for  "demilitarization" 
cind  "demilitarization  residue"  at  OAR 
34O-100-O010(2)(f)  and  (g)  in  Oregon's 
analog  to  40  CFR  260.10.  These 
definitions  are  specific  to  the  processes 
and  activities  at  the  Umatilla  Chemical 
Depot  and  are  determined  to  be  more 
stringent  than  the  federal  program. 

With  respect  to  chemical  agent 
munitions  and  chemical  agent  bulk 
items  in  storage,  the  State  program 
identifies  such  chemical  agent 
munitions  and  chemical  agent  bulk 
items  in  storage  as  characteristic  and/or 
listed  hazardous  waste  at  OAR  340- 
101-0030,  referencing  listings  for  blister 
agents  and  nerve  agents  at  OAR  340- 
102-001  l(c)(A)  and  (B).  In  the  Military 
Munitions  Rule,  at  62  FR  6633,  EPA 
said  that  States  could  be  more  stringent 
than  the  federal  program  for  chemical 
agents  and  munitions. 

Oregon's  analog  to  40  CFR  264.1201, 
OAR  340-104-1201,  design  and 
operating  standards  for  munitions 
storage,  is  determined  to  be  more 
stringent  than  the  federal  program 
because  OAR  340-104-1201  adds 
additional  requirements  to  munitions 
storage,  including  requirements  for: 
storage  unit  operations  and  management 
plans:  vapor  containment  mechanisms 
for  nerve  agent  storage  units;  a 


requirement  to  not  allow  storage  of 
munitions  in  an  open  area;  and  the  State 
definition  of  "no  migration"  to  mean  no 
detectable  concentration  of  chemical 
agent  outside  the  storage  unit.  EPA's 
regulations  defer  the  "no  migration" 
criteria  to  Army  management 
procedures  which  allow  some 
detectable  migration. 

The  State  is  determined  to  be  more 
stringent  than  the  federal  program 
because  the  State  program  defines,  for , 
purposes  of  reportable  quantities, 
chemical  agents  (such  as,  for  example, 
nerve  agents  GB,  VX,  and  blister  agent 
HD)  to  be  hazardous  materials  at  OAR 
340-1 08-0002{9)(c),  and  at  OAR  340- 
108-0010(l)(e)  reportable  quantity  is 
defined  to  mean  any  quantity  of 
chemical  agent. 

The  State  is  determined  to  be  more 
stringent  than  the  federal  program  in  its 
incorporation  by  reference  of  the  federal 
regulations  at  OAR  340-105-0041(3) 
because  the  State  program  deleted  a 
cross-reference  to  the  federal  regulation 
at  40  CFR  270.42(h)  and  replaced  the 
cross-reference  with  a  citation  to  OAR 
340-105-0041(4)  which  for  the  Umatilla 
Chemical  Depot  does  not  allow  the 
acceptance  of  off-site  shipments  of 
munitions.  The  federal  program  does 
not  restrict  acceptance  of  such  off-site 
shipments  at  the  Umatilla  Chemical 
Depot. 

EPA  has  made  the  determination  that 
certain  of  the  State  program  regulations 
for  universal  waste  are  more  stringent 
than  the  federal  regulations. 

The  State  regulations  at  OAR  340- 
113-0040(2)(b).  (2)(b)(B),  (3){a)  and  (b), 
are  determined  to  be  more  stringent 
than  the  federal  regulations  at  40  CFR 
273.12  and  273.32(b)(5),  because  the 
State  requires  owners  or  operators  of  off- 
site  universal  waste  collection  sites 
accumulating  more  than  1 ,000  kg  of 
imiversal  waste  and  non-pesticide 
universal  waste  to  meet  the  notification 
requirements  for  large  quantity 
generators  and  to  submit  additional 
information  with  the  notification.  The 
more  stringent  requirements  of  OAR 
340-113-0040(2)  and  (3)  are  not 
applicable  under  the  State  regulation  at 
OAR  340-113-0040(l)(b)  to  persons 
who  collect,  store  or  transport  universal 
waste  batteries. 

The  State  regulations  at  OAR  340- 
113-0040(3)(a)  and  (b)  are  determined 
to  be  more  stringent  than  the  federal 
regulations  at  40  CFR  273.15(a)  and  (b) 
and  273.35(a)  and  (b),  because  the  State 
regulations  require  owners  and 
operators  of  off-site  collection  sites 
accumulating  more  than  1 ,000  kg  of 
universal  waste  to  limit  the 
accumulation  time  to  a  six  month 
period  or  to  receive  written  approval 
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from  ODEQ  to  extend  the  accumulation 
period. 

The  State  regulation  at  OAR  340-113- 
0040(4)  is  determined  to  be  more 
stringent  than  the  federal  regulation  at 
40  CFR  273.19  for  tracking  universal 
waste  shipments  because  the  State 
regulation  applies  to  small  quantity 
handlers  accumulating  more  than  1,000 
kg  of  universal  waste. 

The  State  regulation  at  OAR  340-113- 
0040(4)(b)  is  determined  to  be  more 
stringent  than  the  federal  regulation  at 
40  CFR  273.39(a)  because  the  State 
regulation  requires  an  off-site  collection 
site  to  record  the  date  the  off-site 
universal  waste  was  received. 

The  State  regulation  at  OAR  340-113- 
0050(2)  is  determined  to  be  more 
stringent  than  the  federal  regulation  at 
40  CFR  273.60  because  the  State 
requires  annual  reporting  of  universal 
waste  for  all  destination  facilities. 

The  State  regulation  at  OAR  340-113- 
0060(2)(b)  is  determined  to  be  more 
stringent  than  the  federal  regulation  at 
40  CFR  273.81(c)  in  listing  additional 
factors  to  be  considered  when  reviewing 
a  petition  to  remove  a  universal  waste 
from  the  universal  waste  rule.  However, 
the  use  of  such  factors  in  the 
implementation  of  the  authorized 
hazardous  waste  program  caimot  result 
in  the  universal  waste  not  remaining 
subject  to  the  hazardous  waste 
regulations. 

The  State  program  is  determined  to  be 
more  stringent  than  the  federal 
requirements  at  40  CFR  279.22,  Used 
Oil  Storage,  because  the  State  regulation 
OAR  340-111-0032  requires  generators 
to  store  used  oil  in  accordance  with 
applicable  State  and  local  Fire  Marshal 
regulations  and  to  keep  rainwater  from 
coming  in  contact  with  used  oil  during 
storage.  The  State  program  is 
determined  to  be  more  stringent  than 
the  federal  program  at  40  CFR  279.45(h), 
279.54(g),  and  279.64(g),  because  the 
State  program  at  OAR  340-111-0050 
requires  handlers  to  respond  to  spills 
and  releases  according  to  more  specific 
State  requirements  of  OAR  340  Division 
108  and  requires  used  oil  handlers  to 
take  immediate  action  to  mitigate,  report 
and  clean  up  threatened  spills  and 
releases  of  used  oil  as  required  in  OAR 
340  Division  108. 

Areas  Where  the  State  Program  Is 
Broader  in  Scope 

States  are  not  allowed  to  seek 
authorization  for  State  requirements  that 
are  broader  in  scope  than  the  federal 
requirements.  EPA  does  not  have 
authority  to  authorize  and  enforce  those 
parts  of  a  State's  program  which  are 
broader  in  scope  than  the  federal 
program.  Because  the  State  program  at 


OAR  340-101-0004  deleted  from  its 
incorporation  by  reference  of  the  federal 
regulations  the  provisions  of  40  CFR 
261.4(b)(7)(ii),  a  list  of  20  wastes  from 
the  extraction,  beneficiation  and 
processing  of  ores  and  minerals  (Bevill 
wastes)  which  imder  the  federal 
program  are  solid  wastes  that  are  not 
hazardous  wastes,  EPA  has  made  the 
determination  that  the  State  program  is 
broader  in  scope  than  the  federal 
program  with  respect  to  these  solid 
wastes. 

The  State  program  incorporated  by 
reference  rules  that  classified  mineral 
processing  characteristic  sludges  and 
byproducts  being  stored  prior  to  being 
reclaimed  as  solid  wastes  and  subjected 
manufactured  gas  plant  waste  to 
characterization  under  the  toxicity 
characteristic  regulations.  The  Federal 
regulations,  40  CFR  261.2(c)(3)  second 
parenthetical,  40  CFR  261.4(a)(17)  as  it 
referenced  secondary  materials  rather 
than  spent  materials,  and  40  CFR  261.24 
as  it  applied  to  manufactured  gas  plant 
waste,  were  subsequently  revised  (67  FR 
11251,  March  13,  2002)  because  of  a 
coiul  vacatxu  of  certain  provisions  of  the 
regulations.  Because  of  the  vacatur,  EPA 
cannot  authorize  the  rules;  thus  EPA  has 
made  the  determination  that  the  State  is 
broader  in  scope  because  the  State 
program  regulations  at  OAR  340-100- 
0002  incorporated  the  federal  rules  by 
reference  as  those  rules  existed  before 
the  vacatur. 

The  State  incorporated  by  reference  at 
OAR  340-224-0220  the  federal 
regulation  at  40  CFR  63.1210(b)  which 
was  vacated  on  July  24,  2001.  EPA  has 
made  the  determination  that  the  State 
hazardous  waste  program  is  broader  in 
scope  to  the  extent,  ii  at  all,  the  State 
hazardous  waste  regulations  reference 
or  cross-reference  the  vacated  federal 
rule. 

The  State  regulations  define 
"pesticide  residue"  at  OAR  340-100- 
0010.  The  State  interprets  "pesticide 
residue"  to  include  state-only  pesticides 
which  are  state-only  hazardous  wastes 
and  outside  the  scope  of  the  federal 
regulations.  A  generator  of  state-only 
pesticide  residues  may  designate  such 
residues  as  "waste  pesticide"  and 
manage  the  residues  in  a  manner 
consistent  with  the  universal  waste 
management  standards  of  OAR  Division 
113,  under  a  state  water  pollution 
control  facility  permit,  at  a  Subpart  C 
facility  as  allowed  by  OAR  340-109- 
0010(4)(a)  or  in  a  Subpart  D  facility 
provided  land  disposal  restrictions  were 
met.  Portions  of  the  State  definition  for 
universal  waste,  OAR  340-113-0020(4) 
are  determined  to  be  broader  in  scope 
than  the  federal  regulations  at  40  CFR 
260.10  and  273.9  by  the  addition  of 


"waste  pesticides,"  which  as  defined  by 
the  State  at  OAR  340-109-0001(2)(a). 
are  those  not  subject  to  regulation  as 
hazardous  waste  under  the  federal 
regulations  at  40  CFR  parts  260  to  270. 
Portions  of  the  State  definition  of 
"universal  waste."  OAR  340-113- 
0020(4).  are  also  determined  to  be 
broader  in  scope  where  the  definition 
includes  "pesticide  residues"  that  are 
not  part  of  the  federal  program. 

The  State  regulation  at  OAR  340-113- 
0010(l)(a),  in  addition  to  wastes  covered 
by  40  CFR  273.3,  adds  waste  pesticides 
and  pesticide  residues  to  the 
applicability  section  of  the  universal 
waste  rules.  This  addition  is  determined 
to  be  broader  in  scope  where  such  waste 
pesticides  or  pesticide  residues  would 
not  be  part  of  the  federal  program. 

H.  Who  Handles  Permits  After  This 
Authorization  Takes  Effect? 

Oregon  will  issue  permits  for  all  the 
provisions  for  which  it  is  authorized 
and  will  administer  the  permits  it 
issues.  All  permits,  or  portions  of 
permits,  issued  by  EPA  Region  10  prior 
to  final  authorization  of  this  revision 
will  continue  to  be  administered  by  EPA 
Region  10  until  the  issuance  or  re- 
issuance after  modification  of  a  State 
RCRA  permit  and  until  EPA  takes  action 
on  its  permit  or  portion  of  permit. 
HSWA  provisions  for  which  the  State  is 
not  authorized  will  continue  in  effect 
under  the  EPA-issued  permit  or  portion 
of  permit.  EPA  will  continue  to  issue 
permits,  or  portions  of  permits,  for 
HSWA  requirements  for  which  the  State 
program  in  Oregon  is  not  yet  authorized. 

I.  How  Does  Today's  Action  Afifect 
Indian  Country  (18  U.S.C.  1151)  in 
Oregon? 

EPA's  decision  to  authorize  the 
hazardous  waste  program  does  not 
include  any  land  that  is.  or  becomes 
after  the  date  of  this  authorization. 
"Indian  Country,"  as  defined  in  18 
U.S.C.  1151.  This  includes:  (1)  All  lands 
within  the  exterior  boundaries  of  Indian 
reservations  within  or  abutting  the  State 
of  Oregon;  (2)  Any  land  held  in  trust  by 
the  U.S.  for  an  Indian  tribe:  and  (3)  Any 
other  land,  whether  on  or  off  an  Indian 
reservation  that  qualifies  as  Indian 
country.  Therefore,  this  action  has  no 
effect  on  Indian  country.  EPA  retains 
jurisdiction  over  "Indian  Countr\'"  as 
defined  in  18  U.S.C.  1151  and  will 
continue  to  implement  and  administer 
the  RCRA  program  in  Indian  country. 

J.  What  Is  Codification  and  Is  EPA 
Codifying  Oregon's  Hazardous  Waste 
Program  As  Authorized  in  This  Rule? 

Codification  is  the  process  of  placing 
the  State's  rules  that  comprise  the 
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State's  authorized  hazardous  waste 
program  into  the  Code  of  Federal 
Regulations.  We  do  this  by  referencing 
the  authorized  State  rules  in  40  CFR 
part  272.  We  reserve  the  amendment  of 
40  CFR  part  272.  subpart  MM  until  a 
later  date. 

K.  Administrative  Requirements 

The  Office  of  Management  and  Budget 
has  exempted  this  action  from  the 
requirements  of  Executive  Order  12866 
(58  FR  51735.  October  4.  1993),  and 
therefore,  a  decision  to  authorize 
Oregon's  hazardous  waste  program  for 
these  revisions  is  not  subject  to  review 
by  0MB.  This  action  authorizes  State 
requirements  for  the  purpose  of  RCRA 
3006  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Authorization  will  not 
impose  any  new  burdens  on  small 
entities.  Accordingly,  I  certify  that  these 
revisions  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  under  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  action  authorizes 
pre-existing  requirements  under  State 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  State  law,  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (Public  Law  104-4). 
This  action  also  does  not  have  Tribal 
implications  within  the  meaning  of 
Executive  Order  13175  (65  FR  67249. 
November  6,  2000). 

This  action  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
authorizes  State  requirements  as  part  of 
the  State  RCRA  hazardous  waste 
program  without  altering  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  by 
RCRA.  This  action  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23. 1997),  because  it  is  not 
economically  significant  and  it  does  not 
make  decisions  based  on  environmental 
health  or  safety  risks.  This  action  is  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply 
Distribution  or  Use"  (66  FR  28344,  May 
22,  2001)  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866.  The  final  rule  does  not  include 
environmental  justice  issues  that  require 


consideration  under  Executive  Order 
12898  (59  FR  7629,  February  16,  1994). 

Under  RCRA  3006(b),  EPA  grants  a 
State's  application  for  authorization  as 
long  as  the  State  meets  the  criteria 
required  by  RCRA.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  State 
authorization  application,  to  require  the 
use  of  any  particular  volimtary 
consensus  standard  in  place  of  another 
standard  that  otherwise  satisfies  the 
requirements  of  RCRA.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272)  do  not  apply.  As  required  by 
section  3  of  Executive  Order  12988  (61 
FR  4729,  February  7,  1996),  in  issuing 
this  rule,  EPA  has  taken  the  necessary 
steps  to  eliminate  drafting  errors  and 
ambiguity,  minimize  potential  litigation, 
and  provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15,  1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings'  issued  imder  the 
executive  order.  This  final  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States  prior  to  publication 
in  the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  271 

Environmental  protection. 
Administrative  practice  and  procedure. 
Confidential  business  information. 
Hazardous  waste,  Hazardous  waste 
transportation,  Indian  lands. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  sections  2002(a),  3006  and 
7004(b)  of  the  Solid  Waste  Disposal  Act  as 
amended  42  U.S.C.  6912(a),  6926,  6974(b). 


Dated:  August  30,  2002. 
L.  John  lani. 

Regional  Administrator,  Region  10. 

(FR  Doc.  02-22985  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6560-50-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  63 

[FCC  02-154] 

2000  Biennial  Regulatory  Review: 
International  Telecommunications 
Service,  Correction 

agency:  Federal  Communications 

Commission. 

ACTION:  Final  rule;  correction. 

SUMMARY:  The  Commission  adopted  a 
Report  and  Order  amending  several  of 
the  Commission's  rules  regarding  the 
provision  of  international 
telecommunications  services.  Because 
an  error  was  made  in  the  publication  of 
the  final  rule,  this  document  contains  a 
correction  to  the  final  rule  document 
which  was  published  in  the  Federal 
Register  on  July  9,  2002  (67  FR  45387). 
DATES:  Effective  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Reitzel,  Telecommunications 
Division,  International  Bureau,  (202) 
418-1499. 

SUPPLEMENTARY  INFORMATION:  On  July  9, 
2002,  the  Federal  Register  published  a 
summary  of  the  final  rule  in  the  above 
captioned  proceeding.  Instruction  11  of 
the  rules  amended  §  63.21  by  removing 
paragraph  (h)  and  redesignating 
paragraphs  (i)  and  (j)  and  paragraphs  (h) 
and  (i).  In  resdesignating  paragraph  (j) 
as  paragraph  (i),  the  instructions 
neglected  to  revise  the  reference  to 
paragraph  (i). 

In  rule  FR  DOC  02-16738  published 
on  July  9,  2002  (67  FR  45391),  in  the 
second  column,  instruction  11  is 
corrected  to  read  as  follows: 

11.  Section  63.21  is  amended  by 
removing  paragraph  (h),  redesignating 
paragraphs  (i)  and  (j)  as  paragraphs  (h) 
and  (i),  and  by  revising  newly 
redesignated  paragraph  (i)  to  read  as 
follows: 

§  63.21    Conditions  applicalile  to  all 
international  Section  214  autttorizations. 

***** 

(i)  An  authorized  carrier,  or  a 
subsidiary  operating  pursuant  to 
paragraph  (h)  of  this  section,  that 
changes  its  name  (including  the  name 
under  which  it  is  doing  business)  shall 
notify  the  Commission  by  letter  filed 
with  the  Secretary  in  duplicate  within 


30  days  of  the  name  change.  Such  letter 
shall  reference  the  FCC  file  niunbers 
under  which  the  carrier's  authorization 
was  granted. 

Federal  Communications  Commission. 

Marlene  H.  Dortch, 

Secretary. 

IFR  Doc.  02-22785  Filed  9-9-02;  8:45  am] 

BILLING  COOE  en  2-01-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Doclwt  No.  020430101-2101-01;  I.D. 
082802A] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Action  No. 
8— Closure  of  ttie  Commercial  Fishery 
From  Humbug  Mountain,  OR,  to  ttie 
Oregon-California  Border 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
commercial  fishery  for  all  salmon 
except  coho  in  the  area  from  Humbug 
Mountain,  OR  to  the  Oregon-California 
Border  was  closed  at  midnight  on  July 
26,  2002.  The  Northwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  determined  that  the 
quota  of  1,500  chinook  salmon  had  been 
reached.  This  action  was  necessary  to 
conform  to  the  2002  management  goals. 
DATES:  Closiue  in  the  area  from  Hiunbug 
Moimtain  to  the  Oregon-California 
border,  effective  2359  hours  local  time 
(l.t.),  July  26,  2002,  until  0001  hours  l.t., 
August  1,  2002.  Comments  will  be 
accepted  through  September  25,  2002. 
ADDRESSES:  Comments  on  these  actions 
must  be  mailed  or  faxed  to  D.  Robert 
Lohn,  Regional  Administrator, 
Northwest  Region.  NMFS,  NOAA,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattie, 
WA  98115-0070,  facsimile  206-526- 
6376;  or 

Rod  Mclimis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132,  facsimile  562-980-4018. 

Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hours  at  the  Office  of  the 


Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-«140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  closed  the 
commercial  fishery  in  the  area  from 
Humbug  Mountain,  OR  to  the  Oregon- 
California  Border  effective  at  midnight 
on  Friday,  July  26,  2002.  Liformation 
provided  on  July  26,  2002,  estimated 
that  the  quota  of  1,500  chinook  salmon 
had  been  reached.  Automatic  season 
closures  based  on  quotas  are  authorized 
by  regulations  at  50  CFR  660.409(a)(1). 

In  me  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
announced  that  the  commercial  fishery 
for  all  salmon  except  coho  in  the  area 
from  Humbug  Moimtain,  OR  to  the 
Oregon-California  Border  would  open 
July  1,  2002,  through  the  earlier  of  July 
30.  2002,  or  a  1 ,500-chinook  quota.  The 
fishery  would  then  reopen  on  August  1 , 
2002,  through  the  earlier  of  August  29, 
2002,  or  a  3,000-chinook  quota;  and 
September  1,  2002,  through  the  earlier 
of  September  30,  2002,  or  a  2,000- 
chinook  quota. 

On  July  26.  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Coimcil  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  chinook 
catch  rate,  and  effort  data  indicated  that 
it  was  likely  that  the  quota  had  been 
reached.  As  a  result,  the  State  of  Oregon 
recommended,  and  the  Regional 
Administrator  concurred,  that  the 
commercial  fishery  in  the  area  from 
Humbug  Moimtain,  OR  to  the  Oregon- 
California  Border  close  effective  at 
midni^t  on  Friday,  July  26,  2002.  All 
other  regulations  that  apply  to  this 
fishery  remain  in  effect  as  announced  in 
the  2002  annual  management  measures 
and  subsequent  inseason  actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  ODFW.  The  states  manage  the 
fisheries  in  state  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procediues  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotline 
number  206-52fr-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 
Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 


This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B).  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  would  be 
impracticable  and  contrary  to  the  public 
interest.  As  previously  noted,  actual 
notice  of  this  action  was  provided  to 
fishers  through  telephone  hotline  and 
radio  notification.  This  action  complies 
with  the  requirements  of  the  annual 
management  measures  for  ocean  salmon 
fisheries  (67  FR  30616,  May  7,  2002) 
and  the  West  Coast  Salmon  Plan.  Prior 
notice  and  opportxmity  for  public 
comment  is  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  allow  for  prior 
notice  and  the  opportunity  for  public 
comment  between  the  time  the  fishery 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  fishery  closure  must  be 
implemented  to  avoid  exceeding  the 
quota.  Moreover,  such  prior  notice  and 
the  opportunity  for  public  comment  is 
contrary  to  the  public  interest  because 
not  closing  the  fishery  upon  attainment 
of  the  quota  would  allow  the  quota  to 
be  exceeded,  resulting  in  fewer 
spawning  fish  and  reduced  yield  of  the 
stocks.  The  30-day  delay  in 
effectiveness  required  under  U.S.C. 
553(d)(3)  is  also  hereby  waived  due  to 
the  immediate  need  to  stop  a  fishery 
upon  attainment  of  a  quota. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 

Dated:  September  4.  2002 
Virginia  M.  Fay 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  F/s/ier/e*  Senire 
[FR  Doc.  02-22922  Filed  9-9-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660       I 

[Docket  No.  000622191-2104-02;  I.D. 
041700D] 

RIN  0648-A035 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  Peiagic  Fisheries; 
Measures  To  Reduce  the  Incidental 
Catch  of  Seabirds  In  the  Hawaii  Pelagic 
Longiine  Fisliery 

AGENCY:  National  Marine  Fisheries 

Service  (hfMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Annoimcement  of  effectiveness 

of  a  collection-of-information 

requirement. 

SUMMARY:  NMFS  announces  the 
effectiveness  of  a  collection-of- 
information  requirement  for  participants 
in  the  Hawaii-based  longiine  limited 
access  fishery,  whereby  in  the  event  an 
endangered  short-tailed  albatross  is 
accidentally  hooked  or  entangled  during 
fishing  operations,  NMFS  or  the  U.S. 
Coast  Guard  (USCG)  or  U.S.  Fish  and 
Wildlife  Service  (USFWS)  must  be 
notified  immediately.  Recovery 
information  on  short-tailed  albatross, 
which  is  retrieved  from  the  ocean  by  a 
Hawaii-based  longiine  vessel,  must  be 
recorded  on  a  data  form  provided  by 
NMFS.  If  the  retrieved  short-tailed 
albatross  is  dead  or  dies  on  board  the 
vessel,  information  tags  must  be 


attached  to  the  carcass  and  specimen 
bag. 

DATES:  Paragraphs  660.35(b)(4)(i), 
660.35(b)(6),  and  660.35(b)(8)  of  the 
final  rule  published  May  14.  2002  (67 
FR  34408),  are  effective  October  10, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Alvin  Z.  Katekaru,  Pacific  Islands  Area 
Office,  NMFS,  808-973-2937. 
SUPPLEMENTARY  INFORMATION:  On  May 
14,  2002  (67  FR  34408),  NMFS 
published  a  final  rule  that  promulgated 
a  regulatory  amendment,  under  the 
Fishery  Management  Plan  for  the 
Pelagic  Fisheries  of  the  Western  Pacific 
Region,  permanently  codifying  seabird 
take  mitigation  measures  in  the  Hawaii- 
based  longiine  fishery.  Section  660.35 
(Pelagic  longiine  seabird  mitigation 
measures)  of  that  final  rule  contains  a 
coUection-of-iriformation  requirement 
for  any  vessel  registered  for  use  imder 
a  Hawaii  longiine  limited  access  permit. 
Immediate  notification  must  be 
provided  to  NMFS,  the  USCG,  or  the 
USFWS  of  any  hooking  or  entanglement 
of  an  endangered  short-tailed  albatross 
during  longiine  fishing  operations.  If  the 
albatross  is  retrieved  dead  or  dies  on 
board  the  vessel,  an  identification  tag 
must  be  attached  directly  to  the  carcass 
listing  the  species,  location,  and  date  of 
mortality,  and  band  number  if  the  bird 
has  a  leg  band.  A  duplicate 
identification  tag  must  be  attached  to 
the  specimen  bag  or  container  holding 
the  carcass.  If  the  retrieved  short-tailed 
albatross  is  alive,  the  condition  of  the 
bird  must  be  recorded  on  a  recovery 
data  form  provided  by  NMFS.  The 
information  may  be  used  by  a 


veterinarian  in  providing  advice  to  the 
vessel  operator  and  crew  on  the  care 
and  recovery  of  an  injured  short-tailed 
albatross. 

In  the  final  rule,  NMFS  requested 
comments  on  the  reporting  biu-den 
estimate  or  any  other  aspect  of  the 
collection-of-information  requirements 
that  are  in  this  final  rule.  No  comments 
were  received  on  the  collection-of- 
information  requirements. 

Because  the  notification  and  ^^porting 
activities  constitute  a  collection-of- 
information  subject  to  the  Paperwork 
Reduction  Act,  it  could  not  be  enforced 
prior  to  approval  by  the  Office  of 
Management  and  Budget  (OMB). 
Delayed  enforcement  of 
§§660.35(b)(4)(i),  660.35(b)(6),  and 
660.35(b)(8)  was  annoimced  in  the  May 
14,  2002,  final  rule  pending  OMB 
approval  of  short-tailed  albatross 
interaction  notification  and  reporting 
procedures.  OMB  has  approved  the 
collection-of-information  requirement 
under  OMB  control  number  0648-0456. 
Sections  660.35(b)(4)(i),  660.35(b)(6), 
and  660.35(b)(8)  are  effective  September 
30,  2002.  and  will  be  enforced  from  that 
date  on. 

List  of  Subjects  in  50  CFR  Part  660 

Reporting  and  recordkeeping 
requirements. 

Dated:  September  4,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  Programs,  National  Marine 
Fisheries  Service 

[FR  Doc.  02-22924  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  3S10-22-S 
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Federal  Register 

Vol.  67,  No.  175 

Tuesday.  September  10.  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  put>lic  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
nile  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewabie  Energy 

10  CFR  Part  490 

[Docket  No.  EE-RiyM)2-200] 

Alternative  Fuei  Transportation 
Program;  Fisclier-Tropsch  Diesei  Fueis 

AGENCY:  Office  of  Energy  Efficiency  and 

Renewable  Energy,  Department  of 

Energy. 

ACTION:  Notice  of  public  workshop, 

document  availability,  and  opportunity 

for  comment. 

SUMMARY:  The  Department  of  Energy 
(DOE)  announces  a  public  workshop  to 
discuss  whether  Fischer-Tropsch  diesei 
(FTD)  fuels  meet  the  energy  security  and 
enviroiunental  criteria  of  the  Energy 
Policy  Act  of  1992  (EPAct)  and  to 
resolve  a  nimiber  of  technical  and  EPAct 
implementation  issues  relating  to  this 
fuel.  DOE  has  prepared  an  analysis, 
"Discussion  of  Issues  Pertinent  to 
Rulemaking  to  Designate  FTD  Fuels  as 
Alternative  Fuel  Under  Section  301(2) 
of  the  Energy  Policy  Act  of  1992,"  that 
summarizes  the  various  issues  related  to 
evaluation  of  FTD  fuels  against  the 
EPAct  criteria.  DOE  encourages 
interested  parties  to  respond  to  these 
questions  and  submit  related  analysis 
and  data  as  requested  in  the  document 
in  the  form  of  written  comments,  which 
will  be  discussed  at  the  workshop.  The 
discussion  paper  finds  that  there  is  a 
basis  for  designating  certain  FTD  fuels 
as  alternative  fuels,  but  identifies  a 
number  of  outstanding  questions  and 
data  gaps. 

DATES:  To  be  considered  at  the 
workshop,  comments  must  be  received 
by  October  10,  2002.  The  public 
workshop  will  be  held  in  Washington, 
DC,  beginning  at  9:30  a.m.  on  October 
16,  2002. 

Requests  to  speak  at  the  workshop 
and  a  copy  of  your  statement  must  be 
received  no  later  than  4  p.m.,  October  1, 
2002.  We  request  that  you  also  provide 


an  e-mail  of  your  statement  by  October 
8,  2002. 

All  comments  on  the  discussion  paper 
and  workshop  must  be  received  by 
November  15,  2002. 
ADDRESSES:  The  workshop  will  begin  at 
9:30  a.m.,  on  October  16,  2002,  in  Room 
lE-245  at  the  U.S.  Department  of 
Energy,  Forrestal  Building,  1000 
Independence  Avenue,  SW, 
Washington,  DC  20585-0121.  Submit 
written  comments,  oral  statements,  and 
requests  to  speak  at  the  workshop  to 
Linda  Bluestein,  U.S.  Department  of 
Energy,  Office  of  Energy  Efficiency  and 
Renewable  Energy,  Office  of 
FreedomCAR  and  Vehicle  Technologies, 
Docket  No.  EE-RM-02-200,  EE-2G, 
1000  Independence  Avenue,  SW, 
Washington,  DC  20585-0121.  You  may 
send  e-mail  to: 
Iinda.bluestein@ee.doe.gov. 

Copies  of  the  discussion  paper  and 
related  DOE  laboratory  analyses, 
petitions,  and  any  public  comments  can 
be  found  at  the  at  the  website  address 
h  ttp  -.11  www.  ott.  doe.gov/epact/ 
fuel_pet.shtml.  You  may  also  access 
these  documents  using  a  computer  in 
DOE'S  Freedom  of  Information  (FOI) 
Reading  Room.  U.S.  Department  of 
Energy,  Forrestal  Building,  Room  lE- 
190,  1000  Independence  Avenue,  SW, 
Washington.  DC  20585-0121,  (202)  586- 
3142,  between  the  hours  of  9  a.m.  and 
4  p.m.,  Monday  through  Friday,  except 
Federal  holidays.  To  request  a  copy  of 
the  discussion  paper  or  to  arremge  on- 
site  access  to  paper  copies  or  other 
information  in  the  docket  at  the  Office 
of  FreedomCAR  and  Vehicle 
Technologies,  contact  Linda  Bluestein  at 
the  phone  number  or  e-mail  address 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 

Linda  Bluestein  on  (202)  586-9171,  or 
linda.bluestein@ee.doe.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Introduction 

a.  Determination  Criteria  for  Alternative 
Fuel  Designation 

Title  III,  section  301(2)  of  EPAct 
includes  the  definition  of  "alternative 
fuel."  That  definition  states: 
"Alternative  fuel"  means  methanol, 
denatured  ethanol,  and  other  alcohols: 
mixtures  containing  85  percent  or  more 
(or  such  other  percentage,  but  not  less 
than  70  percent,  as  determined  by  the 
Secretary,  by  rule,  to  provide  for 


requirements  related  to  cold  start, 
safety,  or  vehicle  functions)  by  volume 
of  methanol,  denatured  ethanol.  and 
other  alcohols  with  gasoline  or  other 
fuels;  natural  gas,  including  liquid  fuels 
domestically  produced  from  natural  gas: 
liquefied  petroleum  gas;  hydrogen:  coal- 
derived  liquid  fuels;  fuels  (other  than 
alcohol)  derived  from  biological 
materials;  electricity  (including 
electricity  from  solar  energy);  and  any 
other  fuel  the  Secretary  determines,  by 
rule,  is  substantially  not  petroleum,  and 
would  yield  substantial  energy  security 
benefits  and  substantial  environmental 
benefits."  [Emphasis  added.]  The 
emphasized  portion  of  that  definition 
states  the  minimum  procedural  and 
substantive  requirements  for  adding  a 
new  fuel  to  the  list  of  fuels  enumerated 
or  implicitly  covered  by  the  provisions 
of  section  301(2).  As  part  of  the 
Consolidated  Appropriations  Act  (Pub. 
L.  106-554),  section  301(2)  of  the 
Energy  Policv  Act  of  1992  (Pub.  L.  102- 
486);  42  U.S.'C.  13211(2)  was  amended 
by  inserting,  "including  liquid  fuels 
domestically  produced  from  natural 
gas"  after  "natural  gas." 

DOE  has  conducted  technical 
analyses  to  help  make  a  determination 
as  to  whether  certain  non-domestically 
produced  FTD  fuels  meet  the 
requirements  as  an  "alternative  fuel  ' 
under  EPAct,  and  to  resolve  a  number 
of  technical  issues  relating  to  DOE's 
understanding  of  how  these  fuels  might 
satisfy  EPAct  requirements.  This  notice 
of  DOE's  discussion  paper  and 
upcoming  workshop  constitutes  the 
next  step  in  the  technical  review  which 
will  lead  to  making  that  determination 
by  way  of  a  notice  of  proposed 
rulemaking. 

b.  Petitions  To  Designate  Fischer- 
Tropsch  Diesel 

The  action  DOE  is  undertaking  is 
partly  in  response  to  three  petitions 
DOE  has  received  for  a  rulemaking  to 
consider  adding  FTD  fuels  to  the 
definition  of  "alternative  fuels  '  under 
the  Alternative  Fuel  Transportation 
Program  (Program)  regulations  (10  CFR 
part  490).  These  petitions  have  been 
submitted  by  Mossgas  (PTY)  Limited, 
Syntroleum  Corporation,  and  Rentech, 
Inc.  Fischer-Tropsch  diesei  fuel  is  diesei 
fuel  made  from  natural  gas  or  other 
carbon-bearing  feedstocks  using  the 
Fischer-Tropsch  process.  The  three 
petitioners  are  proposing  that  their  FTD 
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fuels  be  added  to  the  definition  of 
"alternative  fuel"  because  the  fuel 
conforms  to  the  requirement  of  being 
substantially  not  petroleum  and 
yielding  substantial  energy  security  and 
environmental  benefits.  [Note:  By  rule, 
effective  June  16, 1999,  DOE  added 
three  specific  blends  of 
methyltetrahydrofuran,  ethanol.  and 
hydrocarbons  known  as  "P-series"  fuels 
to  the  definition  of  alternative  fuel,  64 
FR  26822,  May  17,  1999.) 

n.  Technical  Review 

DOE  has  had  national  laboratory 
contractors  conduct  a  technical  review 
of  pertinent  issues  regarding  FTD  fuel, 
including  review  of  the  three  petitions. 
This  technical  review  involved 
independent  verification  and  findings 
related  to  the  claims  made  in  these 
petitions  about  FTD  fuel  in  the 
following  areas:  (1)  Whether  the  fuel  is 
substantially  not  petroleum;  (2)  whether 
the  fuel  would  yield  substantial  energy 
security  benefits;  and  (3)  whether  the 
fuel  would  yield  substantial 
environmental  benefits.  In  addition  to 
the  FTD  discussion  paper,  technical 
support  documents  by  DOE  laboratories 
and  contractors  are  available  in  the 
docket  for  review  and  conunent. 

m.  Generic  Designation 

DOE  is  interested  inpromulgating  a 
non-company  specific,  or  generic, 
designation  for  FTD  fuels.  Therefore, 
information  and  data  from  the 
individual  petitions  are  being  viewed  in 
aggregate,  along  with  other  industry 
data,  engineering  analyses,  and  other 
analysis.  After  completion  of  its 
technical  review,  if  it  is  determined  FTD 
fuels  meet  the  EPAct  section  301(2) 
criteria,  DOE  by  rule  would  add  any 
non-domestically  produced  FTD  fuels  to 
the  list  of  "alternative  fuels"  under  the 
Program.  Should  non-domestic  FTD 
fuels  fail  to  meet  the  criteria,  they 
would  not  be  considered  as  "alternative 
fuels"  under  the  Program. 

IV.  Explanation  of  FTD  Fuels 

FTD  fuels  are  made  ft'om  carbon- 
bearing  feedstocks  (such  as  natural  gas 
or  coal)  using  the  Fischer-Tropsch 
process.  The  resulting  diesel  fuel  is 
essentially  sulfur-fi-ee  and  can  be  used 
in  any  diesel  vehicle  without 
modification. 

The  Fischer-Tropsch  process  for 
producing  diesel  fuel  can  be  separated 
into  three  main  parts:  the  production  of 
synthesis  gas  from  the  main  feedstock; 
the  catalytic  reaction  which  converts  the 
synthesis  gas  into  hydrocarbon 
components;  and  the  refining  of  these 
hydrocarbon  components  into  diesel 
fuel.  Production  of  synthesis  gas  is 


accomplished  by  reforming  the 
feedstock  through  partial  oxidation 
reforming,  autothermal  reforming,  or 
steam  reforming.  Autothermal  reforming 
can  be  done  with  the  use  of  ambient  air, 
enriched  air,  or  pure  oxygen. 

The  catalj^ic  reaction  converting 
synthesis  gas  into  liquid  hydrocarbons 
is  performed  by  reacting  the  synthesis 
gas  in  the  presence  of  an  iron  or  cobalt 
catalyst.  The  end  products  of  the 
catalytic  reaction  are  long-chain 
hydrocarbons,  which  can  then  be 
refined  using  conventional  refinery 
techniques  into  FTD  fuels. 

The  main  chemical  processes  of  the 
Fischer-Tropsch  method  are  exothermic 
and  produce  waste  heat.  This  waste  heat 
can  be  radiated  to  the  surrounding 
environment  or  can  be  used  to  produce 
steam,  either  for  resale  to  local 
electricity  generation  plants  or  for  the 
direct  generation  of  electricity  at  the 
Fischer-Tropsch  plant. 

All  three  of  the  petitioning  companies 
use  (or  plan  to  use)  natural  gas  as  the 
main  feedstock  for  the  production  of 
Fischer-Tropsch  diesel.  Rentech  is  also 
examining  the  possibility  of  using  coal 
as  an  alternate  feedstock,  and  states  that 
petroleum  refinery  bottoms  can  also  be 
used.  The  Syntroleum  autothermal 
reformer  uses  ambient  air  to  produce 
synthesis  gas,  while  the  Mossgas 
process  uses  a  combination  of  steam 
reforming  and  oxygen-fired  secondary 
reforming  to  produce  synthesis  gas. 
Rentech  calls  for  either  partial  oxidation 
reforming  or  autothermal  reforming, 
depending  on  the  feedstock  used  (coal 
would  require  the  use  of  partial 
oxidation  reforming),  and  use  of  piue 
oxygen.  Both  Rentech  and  Mossgas  use 
iron  catalysts  in  producing  the  heavy 
hydrocarbons  from  synthesis  gas,  while 
Syntroleum  is  using  a  proprietary 
cobalt-based  catalyst.  For  the  purposes 
of  determining  whether  to  designate 
FTD  fuels,  DOE  is  looking  specifically  at 
natural  gas  as  the  feedstock  to  be  used 
in  production  of  the  fuels. 

Issues  related  to  production,  energy 
use,  and  greenhouse  gas  emissions  from 
processing  FTD  fuels  are  included  in  the 
discussion  paper  at  the  website  address 
listed  above.  DOE  believes  that  FTD 
fuels  have  potential  to  offer  substantial 
environmental  benefits  if  greenhouse 
gas  emissions  are  not  increased 
substantially  and  some  other 
environmental  issues  are  addressed. 

V.  Issues  Related  to  FTD  Fuels 

DOE  seeks  comment  on  the  following 
issues  that  may  be  relevant  to  any  futiue 
DOE  decision  to  propose  the 
designation  of  non-domestically 
produced  Fischer-Tropsch  diesel  fuel 
made  from  natural  gas  as  an  alternative 


fuel  under  the  Alternative  Fuel 
Transportation  Program.  (These 
questions  are  posed  in  the  context  of  the 
FTD  discussion  paper.  It  is 
reconunended  that  interested  parties 
intending  to  submit  comments  or 
participate  in  the  workshop  read  the 
FTD  discussion  paper  at  the  website 
address  h ttp://www. ott. doe.gov/epact/ 
fueljpet.shtml  to  better  understand  the 
questions  below:) 

1.  How  should  DOE  define  natiu-al 
gas-based  diesel  fuels,  and  particularly 
FTD  fuels,  if  designation  is  ultimately 
limited  to  that  process? 

2.  DOE  requests  comments  on 
analysis  provided  by  the  Argonne 
National  Laboratory  (ANL)  and  the 
National  Renewable  Energy  Laboratory 
(NREL),  which  will  be  used  for  making 

a  determination  regarding  designation  of 
FTD  fuels.  DOE  also  requests  that 
interested  parties  submit  any  additional 
emissions  data  not  cited  in  die  NREL 
report. 

3.  Should  DOE  set  process  energy  use 
limits  in  its  EPAct  designation  process 
to  ensure  that  qualifying  FTD  fuels 
provide  substantial  energy  security 
benefits?  If  so,  which  levels  are 
appropriate? 

4.  How  should  DOE  balance  its 
determinations  about  designating  fuels 
if  the  fuels  provide  substantial  benefits 
in  some  areas  with  regard  to  section 
301(2)  criteria,  while  being  a  slight 
detriment  to  others  (e.g.,  positive 
attributes  regarding  criteria  pollutants 
versus  a  slight  increase  in  greenhouse 
gas  emissions)?  Is  such  an  approach 
desfrable? 

5.  DOE  requests  comments  on 
findings  in  NREL's  report  about  NOx 
emissions  benefits  of  6-20  percent 
(compared  to  post-2006  diesel  fuels) 
related  to  control  of  fuel  aromatic 
content  and  cetane  number.  Should 
these  benefits  be  considered 
"substantial"  with  regard  to  section 
301(2)  criteria? 

6.  DOE  is  seeking  additional  data  on 
actual  test  and  control  fuels  for  FTD 
when  used  in  later-model  diesel  engines 
to  gauge  how  fuel  composition  affects 
emissions  from  these  engines. 

7.  What  parameters  should  be  set  for 
aromatics,  cetane,  sulfur,  and  other 
standards  to  assure  emissions 
reductions  based  on  NREL's  findings  or 
other  soiu-ces  of  information?  Also,  will 
FTD  fuels  in  the  lower  end  of  the 
aromatics  range  result  in  materials 
compatibility  problems  and  should 
polyaromatic  content  be  included  in 
addition  to,  or  in  lieu  of,  a  limit  on  total 
aromatics?  Should  paraffin  content  be 
used  to  assure  emissions  reductions, 
and  if  so,  do  both  normal-  and  iso- 
paraffin  content  need  to  be  specified? 
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8.  There  are  various  ways  DOE  might 
designate  fuels  with  relation  to 
greenhouse  gas  (GHG)  emissions.  The 
discussion  paper  located  at  the  website 
address  listed  above  suggests  three  such 
ways  to  view  this  question.  DOE 
requests  comments  on  which  option 
would  be  most  appropriate,  and  what 
levels  of  GHG  emissions  should  be  set 
if  a  particular  option  is  chosen. 

9.  DOE  seeks  any  information  and 
data  collected  about  toxicity  issues  and 
ecotoxicity/biodegradability  issues 
related  to  FTD. 

10.  DOE  requests  comments  on 
limiting  oxygenated  compounds  in  FTD 
fuels  or  suggestions  on  alternative 
approaches.  Possibilities  are  outlined  in 
the  discussion  paper. 

11.  Are  any  of  FTD  fuels' 
characteristics  sufficienUy  imique  to 
justify  inclusion  of  specific  additives  to 
assure  that  inherent  environmental 
benefits  are  not  degraded  or  negated  due 
to  negative  impacts  on  engine 
components  or  emission  control 
systems? 

12.  Are  there  other  issues  that  DOE 
should  consider  related  to  Fischer- 
Tropsch  diesel  fuel  production  and  use 
relative  to  its  possible  designation  as  an 
alternative  fuel? 

VI.  Public  Comment 

A.  Written  Comment  Procedures 

The  Department  invites  interested 
persons  to  participate  in  DOE's 
technical  review  of  FTD  fuels  by 
submitting  data,  conunents,  or 
information  with  respect  to  the 
proposed  issues  set  forth  in  the  FTD 
discussion  paper  and  subsequent 
workshop  to  Linda  Bluestein,  at  the 
address  indicated  at  the  beginning  of 
this  notice.  We  will  consider  all 
submissions  received  by  the  date 
specified  at  the  beginning  of  this  notice. 

Pursuant  to  the  provisions  of  10  CFR 
1004.11,  anyone  submitting  information 
or  data  that  he  or  she  believes  to  be 
confidential  and  exempt  by  law  from 
public  disclosure  should  submit  one 
complete  copy  of  the  document,  as  well 
as  two  copies,  if  possible,  from  which 
the  information  has  been  deleted.  The 
DOE  will  make  its  determination  as  to 
the  confidentiality  of  the  information 
and  treat  it  accordingly. 

B.  Public  Workshop 

1.  Attendance  at  Workshop 

You  will  find  the  time  and  place  of 
the  public  workshop  listed  at  the 
beginning  of  this  notice.  If  you  would 
like  to  attend  the  public  workshop, 
please  notify  Linda  Bluestein  at  (202) 
586-9171.  Please  note  that  foreign 
nationals  visiting  DOE  Headquarters  are 


subject  to  advance  seciuity  screening 
procedures.  If  you  are  a  foreign  national 
and  wrish  to  participate  in  the  workshop, 
please  inform  EKDE  of  this  fact  as  soon 
as  possible  by  contacting  Linda 
Bluestein  at  (202)  586-9171  so  that  the 
necessary  procedures  can  be  completed. 

2.  Procediu«s  for  Submitting  Requests  to 
Speak 

The  Department  invites  any  person 
who  has  an  interest  in  FTD  fuels,  or 
who  is  a  representative  of  a  group  or 
class  of  persons  that  has  an  interest  in 
these  issues,  to  make  a  request  for  an 
opportunity  to  make  an  oral 
presentation.  The  person  making  the 
request  should  state  why  he  or  she, 
either  individually  or  as  a  representative 
of  a  group  or  class  of  persons,  is  an 
appropriate  spokesperson.  Please  also 
briefly  describe  the  natiue  of  the  interest 
in  the  rulemaking  and  provide  a 
telephone  number  and  e-mail  address 
for  contact.  You  may  hand-deliver 
speaking  requests  to  the  address 
indicated  at  the  beginning  of  this  notice 
between  the  hoiu-s  of  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  You  may  also  send  requests  by 
mail  or  e-mail  to 
linda.bluestein@ee.doe.gov. 

The  Department  requests  that  each 
person  wishing  to  speak  submit  an 
advance  copy  of  his  or  her  statement  no 
later  than  4  p.m.,  October  1,  2002.  DOE 
requests  that  a  copy  of  yoiu*  statement 
also  be  e-mailed  by  October  8,  2002.  The 
Department,  at  its  discretion,  may 
permit  any  person  wishing  to  speak  who 
caimot  meet  this  requirement  to 
participate  if  that  person  has  made 
alternative  arrangements  with  the  Office 
of  FreedomCAR  and  Vehicle 
Technologies  in  advance.  The  letter 
making  a  request  to  give  an  oral 
presentation  must  ask  for  such 
alternative  arrangements.  DOE's  panel 
will  read  statements  in  advance  of  the 
hearing.  Speakers  should  limit  their  oral 
presentations  to  10  minutes  and  should 
specifically  address  DOE's  technical 
questions  (in  this  notice  and  the 
discussion  paper)  and  other  issues 
included  in  the  rulemaking  discussion 
paper. 

3.  Conduct  of  Workshop 

The  workshop  will  be  conducted  in 
an  informal,  conference  style.  The 
Department  may  use  a  professional 
facilitator  to  facilitate  discussion,  and  a 
court  reporter  will  be  present  to  record 
the  transcript  of  the  meeting.  We  will 
present  at  the  workshop  information 
about  DOE's  review  process,  technical 
analyses  to  date,  and  summaries  of 
conunents  received  before  the 
workshop.  DOE  will  also  allow  time  for 


presentations  by  workshop  participants, 
and  encourage  all  interested  parties  to 
share  their  views  on  issues  affecting 
DOE's  potential  determination  to 
designate  the  candidate  fuel.  Attendees 
will  have  an  opportunity  to  ask 
questions.  Following  the  workshop, 
interested  parties  will  have  an 
opportimity  to  comment  on  the 
proceedings  at  the  workshop  and  the 
FTD  discussion  paper.  All  comments 
must  be  received  by  November  15,  2002. 

The  Department  will  make  the  entire 
record  of  this  notice  available  on  the 
website  at  http://www.ott.doe.gov/ 
epact/fueijpet.shtml.  The  transcript  will 
be  available  for  inspection  at  DOE's 
Headquarters  in  Washington,  DC. 
Inspection  of  the  transcript  may  be 
arranged  by  contacting  Linda  Bluestein 
at  (202) 586-9171. 

Issued  in  Washington,  DC.  on  September  4. 
2002. 

David  K.  Garman, 

Assistant  Secretary.  Energy  Efficiency  and 
Renewable  Energy. 

[FR  Doc.  02-22908  Filed  9-9-02.  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Dock0t  No.  2001-SW-44-AD] 

RIN2120-AA64 

Airworttilnesa  Directives;  Robinson 
Helicopter  Company  Model  R22 
Helicopters 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemalting 

(NPRM). 

SUMMARY:  This  dociunent  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Robinson  Helicopter  Company 
(RHC)  Model  R22  helicopters.  The  AD' 
would  require  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  pitch  control  bearings 
(bearings)  by  hand-rotating  the  pitch 
control  bearing  housing  (housing).  If  the 
housing  does  not  rotate  freely,  the 
proposed  AD  would  require  replacing 
the  unairworthy  pitch  control  assembly 
with  an  airworthy  unit.  This  proposal  is 
prompted  by  reports  of  failure  of  the  tail 
rotor  assembly  due  to  improperly 
lubricated  bearings  on  the  RHC  Model 
R22  and  R44  helicopters.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  corrosion  of  the 
bearings  and  prevent  bearing  failure, 
breakup  of  the  tail  rotor  assembly,  tail 
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rotor  contact  with  the  tailboom,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  November  12,  2002. 

ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel.  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
44-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  following 
address:  9-asw-adcominents@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin.  Aviation  Safety  Engineer,  FAA. 
Los  Angeles  Aircraft  Certification 
Office,  Airft-ame  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562) 627-5210. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  afier  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed . 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
44-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 


Discussion 

This  document  proposes  adopting  an 
AD  for  RHC  Model  R22  helicopters.  The 
AD  would  require  inspecting  the  pitch 
control  assembly  to  determine 
roughness  or  binding  of  the  bearings  by 
hand-rotating  the  housing.  If  the 
housing  does  not  rotate  freely,  the 
proposed  AD  would  require  replacing 
each  unairworthy  pitch  control 
assembly  with  an  airworthy  unit.  This 
proposal  is  prompted  by  reports  of 
failure  of  the  tail  rotor  assembly  due  to 
improperly  lubricated  bearings.  This 
condition,  if  not  corrected,  could  result 
in  bearing  failure,  breakup  of  the  tail 
rotor  assembly,  tail  rotor  contact  with 
the  tailboom,  and  subsequent  loss  of 
control  of  the  helicopter. 

The  FAA  has  reviewed  RHC  Service 
Bulletin  SB-90A,  Revision  A,  dated 
June  10,  2002,  which  describes 
procedures  for  inspecting  the  pitch 
control  assembly  to  determine 
roughness  or  binding  of  the  bearings  by 
hand-rotating  the  housing.  If  the 
housing  does  not  rotate  freely,  the 
service  bulletin  specifies  replacing  each 
unairworthy  pitch  control  assembly, 
part  number  (P/N)  A031-1,  with  an 
airworthy  unit  in  accordance  with  the 
maintenance  manual. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  RHC  Model  R22 
helicopters  of  the  same  type  design. 
Therefore,  the  proposed  AD  would 
require,  within  a  certain  time  and  at 
specified  intervals,  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  bearings  by  hand-rotating 
the  housing.  If  the  housing  does  not 
rotate  freely,  the  proposed  AD  would 
require,  before  further  flight,  replacing 
each  unairworthy  pitch  control 
assembly  with  an  airworthy  imit.  The 
actions  would  be  required  to  be 
accomplished  in  accordance  with  the 
service  bulletin  described  previously. 

The  FAA  estimates  this  proposed  AD 
would  affect  1300  helicopters  of  U.S. 
registry.  The  FAA  estimates  that  it 
would  take  approximately  2.3  work 
hours  per  helicopter  to  inspect  and 
replace  each  pitch  control  assembly  at 
an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $800  per  helicopter. 
Based  on  these  figures,  the  total  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $1,219,400, 
assuming  the  pitch  control  assembly  is 
replaced  on  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 


various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
imder  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation'for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Robinson  Helicopter  Company:  Docket  No. 
2001-SW^4-AD. 

Applicability:  Model  R22  helicopters,  up  to 
and  including  serial  number  3328.  except 
serial  numbers  3167,  3326,  and  3327,  with 
pitch  control  assembly,  part  number  (P/N) 
A031-1,  Revision  J  or  prior,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 
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Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  corrosion  of  the  bearings  and 
prevent  bearing  failure,  breakup  of  the  tail 
rotor  assembly,  tail  rotor  contact  with  the 
tailboom,  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  20  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  300 
hours  TIS  or  12  months,  whichever  occurs 
first,  inspect  the  pitch  control  assembly  for 
roughness  or  binding  of  the  pitch  control 
bearings  by  hand-rotating  the  pitch  control 
bearing  housing  (housing)  in  accordance  with 
Robinson  Helicopter  Company  Service 
Bulletin  SB-90A,  Revision  A,  dated  June  10, 
2002.  If  the  housing  does  not  rotate  freely, 
before  further  flight,  replace  the  unairworthy 
pitch  control  assembly  with  an  airworthy 
unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO),  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

Issued  in  Fort  Worth,  Texas,  on  August  28, 
2002. 

Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22897  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-45-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Robinson 
Helicopter  Company  IModel  R44 
Helicopters 

AGENCY:  Federal  Aviation 

Administration,  EKDT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes 
adopting  a  new  airworthiness  directive 
(AD)  for  Robinson  Helicopter  Company 
(RHC)  Model  R44  helicopters.  The  AD 
would  require  inspecting  the  pitch 
control  assembly  for  roughness  or 


binding  of  the  pitch  control  bearings 
(bearings)  by  hand-rotating  the  pitch 
control  bearing  housing  (housing).  If  the 
housing  does  not  rotate  freely,  the 
proposed  AD  would  require  replacing 
the  unairworthy  pitch  control  assembly 
with  an  airworthy  unit.  This  proposal  is 
prompted  by  reports  of  failure  of  the  tail 
rotor  assembly  due  to  improperly 
lubricated  bearings  on  the  RHC  Model 
R22  and  R44  helicopters.  The  actions 
specified  by  the  proposed  AD  are 
intended  to  detect  corrosion  of  the 
bearings  and  prevent  bearing  failure, 
breakup  of  the  tail  rotor  assembly,  tail 
rotor  contact  with  the  tailboom,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Comments  must  be  received  on 
or  before  November  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Office  of  the 
Regional  Counsel,  Southwest  Region, 
Attention:  Rules  Docket  No.  2001-SW- 
45-AD,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas  76137.  You  may 
also  send  comments  electronically  to 
the  Rules  Docket  at  the  follovvring 
address:  9-asw-adcomnients@faa.gov. 
Comments  may  be  inspected  at  the 
Office  of  the  Regional  Counsel  between 
9  a.m.  and  3  p.m.,  Monday  through 
Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Fred 
Guerin,  Aviation  Safety  Engineer,  FAA, 
Los  Angeles  Aircraft  Certification 
Office,  Airframe  Branch,  3960 
Paramount  Blvd.,  Lakewood,  California 
90712,  telephone  (562)  627-5232,  fax 
(562)  627-5210. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications 
should  identify  the  Rules  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  comments  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  document  may  be  changed  in 
light  of  the  comments  received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  mailed 
comments  submitted  in  response  to  this 
proposal  must  submit  a  self-addressed, 
stamped  postcard  on  which  the 
following  statement  is  made: 
"Comments  to  Docket  No.  2001-SW- 
45-AD."  The  postcard  will  be  date 
stamped  and  returned  to  the 
commenter. 

Discussion 

This  document  proposes  adopting  an 
AD  for  RHC  Model  R44  helicopters.  The 
AD  would  require  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  bearings  by  hand-rotating 
the  housing.  If  the  housing  does  not 
rotate  freely,  this  AD  would  require 
replacing  each  unairworthy  pitch 
control  assembly  with  an  airworthy 
unit.  This  proposal  is  prompted  by 
reports  of  failure  of  the  tail  rotor 
assembly  due  to  improperly  lubricated 
bearings.  This  condition,  if  not 
corrected,  could  result  in  bearing 
failure,  breakup  of  the  tail  rotor 
assembly,  tail  rotor  contact  with  the 
tailboom,  and  subsequent  loss  of  control 
of  the  helicopter. 

The  FAA  has  reviewed  RHC  Service 
Bulletin  SB-43A,  Revision  A,  dated 
June  10,  2002,  which  describes 
procedures  for  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  bearings  by  hand-rotating 
the  housing.  If  the  housing  does  not 
rotate  freely,  this  service  bulletin 
specifies  replacing  each  unairworthy 
pitch  control  assembly,  part  number  (P/ 
N)  C031-1,  with  an  airworthy  unit  in 
accordance  with  the  maintenance 
manual. 

This  unsafe  condition  is  likely  to  exist 
or  develop  on  other  RHC  Model  R44 
helicopters  of  the  same  type  design. 
Therefore,  the  proposed  AD  would 
require,  within  a  certain  time  and  at 
specified  intervals,  inspecting  the  pitch 
control  assembly  for  roughness  or 
binding  of  the  bearings  by  hand  rotating 
the  housing.  If  the  housing  does  not 
rotate  freely,  this  AD  would  require, 
before  further  flight,  replacing  any 
unairworthy  pitch  control  assembly 
with  an  airworthy  unit.  The  actions 
would  be  required  to  be  accomplished 
in  accordance  with  the  service  bulletin 
described  previously. 

The  FAA  estimates  that  this  proposed 
AD  would  affect  440  helicopters  of  U.S. 
registry.  The  FAA  estimates  that  it 
would  take  approximately  2.3  work 
hours  per  helicopter  to  inspect  and 
replace  a  pitch  control  assembly  at  an 
average  labor  rate  of  S60  per  work  hour. 
Required  parts  would  cost 
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approximately  $1145  per  helicopter. 
Based  on  these  figures,  the  toted  cost 
impact  of  the  proposed  AD  on  U.S. 
operators  is  estimated  to  be  $564,520, 
assuming  the  pitch  control  assembly  is 
replaced  in  the  entire  fleet. 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediires  (44 
FR  11034,  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  imder  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

Robinson  Helicopter  Company:  Docket  No. 
2001-SW-45-AD. 

Applicability:  Model  R44  helicopters,  up  to 
and  including  serial  number  1208,  except 
serial  numbers  1143.  1165.  1183,  1189,  1192. 
1196.  1197.  1198,  1200.  1203,  and  1204,  with 
pitch  control  assembly,  part  number  (P/N) 
C031-1.  Revision  G  or  prior,  installed, 
certificated  in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 


otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  corrosion  of  the  bearings  and 
prevent  bearing  failure,  breakup  of  the  tail 
rotor  assembly,  tail  rotor  contact  with  the 
tailboom.  and  subsequent  loss  of  control  of 
the  helicopter,  accomplish  the  following: 

(a)  Within  20  hours  time-in-service  (TIS) 
and  thereafter  at  intervals  not  to  exceed  300 
hours  TIS  or  12  months,  whichever  occurs 
first,  inspect  the  pitch  control  assembly  for 
roughness  or  binding  of  the  pitch  control 
bearings  by  hand  rotating  the  pitch  control 
bearing  housing  (housing)  in  accordance  with 
Robinson  Helicopter  Company  Service 
Bulletin  SB-43A.  Revision  A,  dated  June  10, 
2002,  If  the  housing  does  not  rotate  fi-eely, 
before  further  flight,  replace  the  unairworthy 
pitch  control  assembly  with  an  airworthy 
unit. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Los 
Angeles  Aircraft  Certification  Office 
(LAACO).  FAA.  Operators  shall  submit  their 
requests  through  an  FAA  Principal 
Maintenance  Inspector,  who  may  concur  or 
comment  and  then  send  it  to  the  Manager, 
LAACO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  LAACO. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
acxomplished. 

I.ssued  in  Fort  Worth,  Texas,  on  August  28, 
2002. 
Eric  Bries, 

Acting  Manager.  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22898  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4910-1 3-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  135 

[Docket  No.  28937;  Notice  No.  97-10] 

RIN  2120-AG42 

Revised  Standards  for  Cargo  or 
Baggage  Compartments  In  Transport 
Category  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM);  withdrawal  and  disposition  of 
comments. 

SUMMARY:  The  FAA  is  withdrawing  a 
portion  of  Notice  of  Proposed 
Rulemaking  No.  97-10  which  proposed 
to  upgrade  fire  safety  standards  for  cargo 
or  baggage  compartments  in  certain 
transport  category  aircraft  and  remove 
Class  D  compartments  as  an  alternative 
for  future  type  certification.  The  FAA 
published  a  final  rule  that  adopted  the 
NPRM's  proposed  amendments  to  parts 
25  and  121,  but  requested  further 
comments  on  the  issues  relating  to  part 
135.  We  are  withdrawing  the  part  135 
proposal  based  on  the  existing  safety 
record  and  the  cost/benefit  analysis 
revised  in  the  light  of  comments 
received. 

FOR  FURTHER  INFORMATION  CONTACT:  Gary 

Davis,  Flight  Standards  Service,  Federal 

Aviation  Administration,  800 

Independence  Avenue,  SW., 

Washington,  DC  20591;  telephone  202- 

497-4857. 

SUPPLEMENTARY  INFORMATION: 

Background 

Between  1946  and  1958,  the  FAA 
created  five  categories  of  baggage  or 
cargo  compartments,  assigned  letters  A 
through  E.  In  recent  years  there  have 
been  a  niunber  of  fires  in  the  baggage  or 
cargo  compartments  of  transport 
category  airplanes,  especially  in  Class  D 
compartments.  Both  Class  C  and  Class  D 
compartments  are  airtight  compartments 
with  protective  liners.  Unlike  Class  C 
compartments,  Class  D  compartments 
do  not  have  fire  detection  or 
suppression  capabilities.  On  some 
occasions,  fires  in  these  compartments 
have  caused  accidents  and  loss  of  life. 
In  May  1996,  a  fire  that  originated  in  a 
Class  D  compartment  of  a  McDonnell 
Douglas  DC-9  operated  by  Valujet 
Airlines  caused  the  aircraft  to  crash.  As 
a  result,  110  passengers  and 
crewmembers  lost  their  lives. 

Class  D  compartments  have  a  higher 
risk  of  an  unknown  fire  developing  and 
burning  out  of  control  because  they 
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have  no  detection  or  suppression 
capability  and  are  inaccessible  in  flight. 
Class  D  compartments  are  larger  than 
the  other  categories  of  baggage  or  cargo 
compartment.  The  quantity  of  oxygen 
available  within  the  compartment  due 
to  its  size  allows  a  fire  to  spread  to  the 
point  of  breaking  the  protective  liner 
and  allowing  outside  air  to  enter  the 
compartment. 

To  address  Class  D  compartment 
issues,  the  FAA  established  successively 
more  restrictive  standards  for  Class  C 
and  D  compartments  (51  FR  18236,  May 
16, 1986  and  54  FR  7384,  February  17, 
1989).  The  increase  in  fires  in  Class  D 
compartments  caused  the  FAA  to 
further  amend  portions  of  14  CFR  parts 
25  and  121  by  requiring  Class  D 
compartments  to  meet  the  fire  detection 
and  suppression  standards  for  Class  C 
compartments  (63  FR  8032,  February  17, 
1998). 

Notice  of  Proposed  Rulemaking  No. 
97-10  (63  FR  32412,  June  13, 1997) 
proposed  amendments  to  parts  25, 121, 
and  135  of  title  14  of  the  Code  of 
Federal  Regulations  that  would  have 
eliminated  Class  D  compartments  or 
converted  them  to  Class  C 
compartments  by  requiring  detection 
and  suppression  capability.  The  final 
rule  adopted  only  those  amendments 
affecting  parts  25  and  121.  In  response 
to  Notice  No.  97-10,  several 
commenters  recommended  that  the  FAA 
exclude  airplanes  operated  under  part 
135  from  the  proposed  rulemaking 
because  of  the  anticipated  high  cost  of 
implementation.  Based  on  comments 
received  to  the  notice,  the  FAA  deferred 
the  proposed  amendment  to  part  135 
pending  receipt  of  additional 
information.  The  1998  final  rule 
requested  responses  to  13  questions 
related  to  the  impact  of  the  rulemaking 
on  part  135  operators.  The  comment 
period  closed  on  June  17, 1998. 

Discussion  of  Comments 

The  FAA  received  eight  comments  on 
the  final  rule.  Generally,  most  of  these 
comments  are  critical  of  the  FAA's 
action.  Some  commenters  suggest 
changes  to  the  final  rule.  Others 
mention  safety  issues,  such  as  the  size 
of  the  compartments  and  the  amoimt  of 
ventilation  in  cargo  or  baggage 
compartments.  Additional  issues 
addressed  include  inadequacy  of  the 
regulatory  flexibility  analysis  and  the 
length  of  the  compliance  period. 

Compartment  Size 

The  primary  aim  of  the  final  rule  was 
to  prevent  futiue  fires  in  the  baggage  or 
cargo  compartments  of  airplanes.  The 
FAA  noted  that  the  size  of 
compartments,  particularly  Class  D 


compartments,  was  a  vital  factor  in  the 
spreading  of  fires  throughout  airplanes. 
Although  the  FAA  originally  placed 
limits  on  the  size  of  Class  D 
compartments,  the  subsequent 
widespread  transportation  of  flammable 
aerosols  in  cargo  compartments  led  to 
this  final  rule  eliminating  Class  D 
compartments  and  converting  current 
Class  D  compartments  to  Class  C 
compartments  by  requiring  detection 
and  suppression  capability. 

Two  commenters,  including  the 
National  Air  Transportation  Association 
(NATA),  discuss  various  aspects  of 
compartment  size.  One  commenter 
suggests  that  Class  D  compartments 
should  be  kept,  but  only  with  certain 
modifications.  One  suggests  placing  a 
more  stringent  limit  on  the  size  of  Class 
D  compartments  compared  to  the  limits 
formerly  imposed  by  the  FAA. 
Specifically,  a  maximum  size  of  200 
cubic  feet  is  suggested,  while  the  former 
limit  placed  by  the  FAA  was  1,000 
cubic  feet.  NATA  asserts  that  previous 
actions  made  by  the  FAA  demonstrate 
that  fires  in  cargo  or  baggage 
compartments  correlate  with  the 
compartment's  size.  They  state  that 
transport  airplane  manufacturers 
generally  limit  the  size  of  Class  D 
compartments  to  only  200  cubic  feet, 
and  executive  airplanes  normally  have  a 
size  of  twenty  to  forty  cubic  feet.  They 
assert  that  on-demand  passenger  carriers 
maintain  closer  control  of  the  contents 
of  baggage  in  Class  D  compartments. 

FAA  Response:  The  FAA  does  not 
fully  concur  with  NATA's  assertion  that 
on-demand  passenger  carriers  maintain 
closer  control  of  the  contents  of  baggage 
placed  in  their  Class  D  compartments, 
since  that  would  entail  inspecting  each 
passenger's  baggage  before  flight.  It 
does,  however,  acknowledge  that  on- 
demand  operators  tend  to  have  better 
control  of  the  contents  of  their  baggage 
compartments  than  scheduled  operators 
due  to  their  closer  working  relationship 
with  their  customers.  The  FAA  concurs 
that  it  would  be  unlikely  that  on- 
demand  operators  would  transport  other 
types  of  cargo  other  than  baggage,  and 
that  it  is  less  likely  that  Class  D 
compartments  in  on-demand  operators' 
airplanes  would  contain  other  types  of 
cargo  that  could  cause  a  fire  to  start.  As 
stated  by  NATA,  the  FAA  has  no  record 
of  an  uncontrolled  fire  occurring  in  a 
Class  D  compartment  in  an  airplane 
designed  for  business  use. 

Necessity  for  Rule 

NATA  states  that  a  precedent  exists  to 
exclude  part  135  airplanes.  They  cite  a 
1991  amendment.  Amendment  135-31, 
which  allowed  Class  D  compartments 
only  if  they  were  less  than  200  cubic 


feet.  They  note  that  most  airplanes  with 
compartments  of  over  200  cubic  feet 
would  be  complying  under  part  121 . 
Thus,  the  final  rule  becomes  repetitive 
and  unnecessary,  according  to  NATA. 
FAA  Response:  The  FAA  agrees  that 
many  airplanes  would  already  be 
complying  under  part  121.  Some  larger 
airplanes  with  30  or  fewer  passenger 
seats  may  still  be  used  for  on-demand 
service  under  part  135.  The  primary 
effect  would  be  on  "business  jets"  or 
"commuter  category"  airplanes  used  in 
on-demand  passenger  carrying  and  all- 
cargo  operations.  As  stated  previously, 
the  FAA  recognizes  that  the  Class  D 
compartments  in  these  airplanes  are 
much  smaller  and  the  risk  of  additional 
flammable  material  being  carried  in 
these  compartments  is  not  as  great. 

Regulatory  Flexibility  Analysis 

NATA  states  that  the  FAA's 
regulatory  flexibility  analysis  indicates 
the  final  rule  is  expected  to  impact  only 
a  few  operators  in  a  negligible  manner. 
NATA  contends  that  FAA's  analysis  is 
incomplete  and  insufficient.  The  FAA 
estimates  that  there  will  be  only  35 
unscheduled  operators  that  will  be 
adversely  affected  by  this  measure: 
however,  NATA  believes  that  there  will 
be  more  than  1 ,500  operators  adversely 
affected  by  the  final  rule. 

FAA  Response:  The  adoption  of  the 
Commuter  Rule  (Commuter  Operations 
and  General  Certification  and 
Operations  Requirements.  60  FR  65832, 
December  20,  1995)  greatly  reduced  the 
scope  of  operations  that  may  be 
conducted  under  the  provisions  of  part 
135.  The  proposed  amendments  to  part 
135  would  affect  few,  if  any,  airplanes 
used  in  scheduled  service.  As  stated 
above,  the  primary  effect  would  be  on 
"business  jets"  and  commuter  category 
airplanes  being  used  in  on-demand 
passenger  carrying  and  all-cargo 
operations.  NATA's  figure  is  large 
because  they  include  as  examples 
Learjets,  Cessna  Citations,  and 
Beechcraft  (with  a  nose  or  tail  baggage 
area  outside  the  pressure  vessel)  in  their 
comment. 

Our  original  analysis  considered 
factors  related  to  all  three  regulatory 
parts  of  the  proposal — parts  25,  121,  and 
135.  In  subsequent  analysis  on  only  part 
135  factors,  we  determined  that  the  cost 
of  installation  of  detection  and 
suppression  equipment  is  not 
insignificant.  "There  is  no  record  of 
incident  to  support  the  need  for  the  part 
135  proposal.  Based  on  the  existing 
safety  record  and  the  cost/benefit 
analysis  revised  in  the  light  of  these 
comments,  the  FAA  has  concluded  the 
cost  of  requiring  part  135  operators  to 
comply  with  new  cargo  compartment 
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standards  would  not  result  in  an 
increase  in  safety  that  would  justify  the 
cost.  Therefore,  the  proposed 
amendment  to  part  135  would  be  of 
substantial  cost,  and  based  on  the 
historj'.  would  be  of  marginal  benefit. 

Compartment  Location 

One  commenter  proposes  that  Class  D 
compartments  should  be  allowed  in 
specific  areas  of  the  airplane.  He 
believes  that  they  should  be  permitted 
to  be  located  outside  of  the  cabin 
pressure  vessel.  Such  a  measure,  along 
with  the  installation  of  a  fire  detection 
system,  would  help  avoid  the  spreading 
of  fires,  according  to  the  commenter. 
Such  compartments  would  be  relatively 
small,  have  carefully  controlled 
ventilation,  and  be  located  outside  the 
cabin  pressure  vessel. 

FAA  Response:  In  regards  to  future 
certification  of  transport  category- 
airplanes  with  Class  D  compartments, 
the  FAA  does  not  agree  that  such 
compartments  would  provide  an 
acceptable  level  of  safety.  Such 
compartments  would  still  be 
inaccessible  in  flight,  and  lacking  in  fire 
suppression  capability:  and  therefore, 
with  only  detection  capability.  Class  D 
compartments  would  not  be  as  safe  as 
other  compartments. 

Conclusion 

Based  on  the  existing  safety  record 
and  the  cost/benefit  analysis  revised  in 
the  light  of  these  comments,  the  FAA 
has  concluded  the  cost  of  requiring  part 
135  operators  to  comply  with  new  cargo 
compartment  standards  would  not 
result  in  an  increase  in  safety  that 
would  justify  the  cost.  The  FAA  has 
determined  that  no  further  rulemaking 
action  is  appropriate,  and  is  not 
adopting  the  amendment  to  part  135 
proposed  in  Notice  No.  97-10. 
Therefore,  the  FAA  withdraws  the 
amendment  to  part  135  proposed  in 
Notice  No.  97-10  pubUshed  June  13, 
1997  at  62  FR  32412.  The  amendments 
to  14  CFR  parts  25  and  121  remain  in 
effect  as  adopted  in  the  final  rule. 

Issued  in  Washington,  DC  on  August  30. 
2002. 

Luis  C.  Cusimano, 

Acting  Director.  Flight  Standards  Service. 
[FR  Doc.  02-22943  Filed  9-9-02:  8:45  am| 
BILUNG  COOe  4910-1>-P 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  301 
[REG-1 34026-02] 
RIN  1545-BA89 

Designated  IRS  Officer  or  Employee 
Under  Section  7602(a)<2)  of  the  internal 
Revenue  Code 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  proposed  rulemaking 

by  cross  reference  to  temporary 

regulations. 

SUMMARY:  In  the  Rules  and  Regulations 
section  of  this  issue  of  the  Federal 
Register,  the  IRS  is  issuing  temporary 
regulations  that  modify  the  existing 
regulations  promulgated  under  section 
7602(a)  of  the  Internal  Revenue  Code 
relating  to  administrative  summonses. 
The  temporary  regulations  confirm  that 
officers  and  employees  of  the  Office  of 
Chief  Counsel  may  be  included  as 
persons  designated  to  receive 
summoned  books,  papers,  records,  or 
other  data  and  to  take  summoned 
testimony  under  oath.  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations. 

DATES:  Written  comments  and  requests 
for  a  public  hearing  must  be  received  by 
December  9,  2002. 
ADDRESSES:  Send  submissions  to: 
CC:ITA:RU  (REG-1 34026-02),  Room 
5226.  Internal  Revenue  Service,  FOB 
7604,  Ben  Franklin  Station,  Washington, 
DC  20044.  Alternatively,  submissions 
may  be  hand  delivered  Monday  through 
Fridav  between  the  hours  of  8  a.m.  and 
5  p.m'.  to:  CC:ITA:RU  (REG-1 34026-02), 
Courier's  Desk,  Internal  Revenue 
Service,  1111  Constitution  Avenue  NW., 
Washington,  DC.  Comments  may  also  be 
submitted  electronically  to  the  KS 
Internet  site  at  www.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Rawlins  at  202-622-3630  (not 
a  toll-free  number). 
SUPPLEMENTARY  INFORMATION: 

Explanation  of  Provisions 

The  temporary  regulations  in  the 
Rules  and  Regulations  section  of  this 
issue  of  the  Federal  Register  amend  the 
Procedure  and  Administration 
Regulations  (26  CFR  part  301)  under 
section  7602  of  the  Internal  Revenue 
Code  of  1986  (Code).  The  text  of  the 
temporary  regulations  also  serves  as  the 
text  of  these  proposed  regulations.  The 
preamble  to  the  temporary  regulations 
explains  these  proposed  regulations. 


Special  Analyses 

It  has  been  determined  that  this  notice 
of  proposed  rulemaking  is  not  a 
significant  regulatory  action  as  defined 
in  Executive  Order  12866.  Therefore,  a 
regulatory  assessment  is  not  required.  It 
also  has  been  determined  that  section 
553(b)  of  the  Administrative  Procedure 
Act  (5  U.S.C.  chapter  5)  does  not  apply 
to  these  regulations.  In  addition, 
because  this  notice  of  proposed 
rulemaking  does  not  impose  a  collection 
of  information  obligation  on  small 
entities,  it  is  not  subject  to  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6).  Pursuant  to  section  7805(0  of 
the  Code,  the  temporary  regulation  will 
be  submitted  to  the  Chief  Coimsel  for 
Advocacy  of  the  Small  Business 
Administration  for  comment  on  its 
impact  on  small  business. 

Comments  and  Requests  for  a  Public 
Hearing 

Before  these  proposed  regulations  are 
adopted  as  final  regulations, 
consideration  will  be  given  to  any 
vkrritten  comments  (preferably  a  signed 
original  and  eight  (8)  copies)  that  are 
submitted  timely  to  the  IRS  or 
electronically  generated  comments  that 
are  submitted  timely  to  the  IRS.  The  IRS 
generally  requests  any  comments  on  the 
clarity  of  the  proposed  rule  and  how  it 
may  be  made  easier  to  understand.  All 
conunents  will  be  available  for  public 
inspection  and  copying.  A  public 
hearing  may  be  scheduled  if  requested 
in  writing  by  a  person  who  timely 
submits  written  comments.  If  a  public 
hearing  is  scheduled,  notice  of  the  date, 
time,  and  place  for  the  hearing  will  be 
published  in  the  Federal  Register. 

Drafting  Information 

The  principal  author  of  this  regulation 
is  Elizabeth  Rawlins  of  the  Office  of  the 
Associate  Chief  Counsel  (Procediu«  and 
Administration),  Collection,  Bankruptcy 
and  Summonses  Division. 

List  of  Subjects  in  26  CFR  Part  301 

Employment  taxes,  Estate  taxes, 
Excise  taxes.  Gift  taxes.  Income  taxes. 
Penalties,  Reporting  and  recordkeeping 
requirements. 

Proposed  Amendments  to  the 
Regulations 

Accordingly,  26  CFR  part  301  is 
amended  as  follows: 

PART  301— PROCEDURE  AND 
ADMINISTRATION 

1.  The  authority  citation  for  part  301 
continues  to  read  in  part  as  follows: 

Authority:  26  U.S.C.  7805  *   *   * 
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2.  Section  301.7602-1  is  revised  to 
read  as  follows: 

§  301 .7602-1    Examination  of  twolcs  and 
witnesses. 

[The  text  of  this  proposed  section  is 
the  same  as  the  text  of  §  301.7602-lT 
published  elsewhere  in  this  issue  of  the 
Federal  Register.] 

David  A.  Mader, 

Acting  Deputy  Commissioner  of  Internal 

Revenue. 

(FR  Doc.  02-22926  Filed  9-9-02;  8:45  am] 

BILLMQ  CODE  MSO-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  117 

[CGD01-02-100] 

RIN2115-AE47 

Drawbridge  Operation  Regulations; 
Connecticut  River,  CT 

AGENCY:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
temporarily  change  the  drawbridge 
operating  regulations  governing  the 
operation  of  the  Route  82  Bridge,  at  mile 
16.8,  across  the  Coiuiecticut  River  at 
East  Haddam,  Connecticut.  This 
temporary  rule  will  allow  the  bridge  to 
operate  on  a  fixed  opening  schedule  for 
recreational  vessels  and  a  notice 
schedvde  for  commercial  vessels,  from  6 
a.m.  on  October  15,  2002  through  6  p.m. 
on  April  30,  2004.  This  action  is 
necessary  to  facilitate  major 
rehabilitation  of  the  bridge. 
DATES:  Comments  must  reach  the  Coast 
Guard  on  or  before  October  10,  2002. 
ADDRESSES:  You  may  mail  conunents  to 
Commander  (obr).  First  Coast  Guard 
District  Bridge  Branch,  at  408  Atlantic 
Avenue,  Boston,  MA  02110-3350,  or 
deliver  them  to  the  same  address 
between  7  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  (617)  223- 
8364.  The  First  Coast  Guard  District 
Bridge  Branch,  maintains  the  public 
docket  for  this  rulemaking.  Comments 
and  material  received  from  the  public, 
as  well  as  documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch,  7  a.m.  to  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 


FOR  FURTHER  INFORMATION  CONTACT: 

Joseph  Schmied,  Project  Officer,  First 
Coast  Guard  District,  (212)  668-7165. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

The  Coast  Guard  has  determined  that 
good  cause  exists  under  the 
Administrative  Procedure  Act  (5  U.S.C. 
553)  for  a  shortened  comment  period  of 
thirty  days  instead  of  a  sixty-day 
comment  period  and  for  making  this 
rule  effective  in  less  than  thirty  days 
after  publication  in  the  Federal 
Register. 

The  Coast  Guard  believes  that  any 
delay  encountered  in  this  regulation's 
effective  date  would  be  uimecessary  and 
contrary  to  the  public  interest  because 
the  repairs  scheduled  to  be  performed 
imder  this  temporary  rule  were 
originally  scheduled  to  be  performed  in 
2001,  but  were  cancelled  due  to  a 
funding  shortage.  Subsequent  to  that, 
the  bridge  has  continued  to  deteriorate, 
making  it  necessary  to  perform  these 
repairs  to  the  bridge  with  all  due  speed 
to  ensure  the  safe,  reliable,  and 
continued  operation  of  the  bridge. 

The  Coast  Guard  and  the  bridge 
owner  coordinated  this  temporary 
operating  schedule  with  the  mariners 
that  normally  transit  this  bridge.  No 
objections  were  received.  A  similar 
operating  schedule  was  established 
several  years  ago  to  facilitate  bridge 
repairs  at  the  Route  82  Bridge  with 
satisfactory  results. 

The  Coast  Guard  believes  the 
shortened  comment  period  is  reasonable 
as  a  result  of  all  the  above  stated 
reasons. 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  or  related  material.  If  you  do 
so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  (CGDOl-02-100), 
indicate  the  specific  section  of  this 
dociunent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  if  they  reached  us,  please 
enclose  a  stamped,  self-addressed 
postcard  or  envelope.  We  will  consider 
all  comments  and  material  received 
during  the  comment  period.  We  may 
change  this  proposed  rule  in  view  of 
them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the  First 


Coast  Guard  District,  Bridge  Branch,  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  will  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

The  Route  82  Bridge  has  a  vertical 
clearance  of  22  feet  at  mean  high  water, 
and  25  feet  at  mean  low  water  in  the 
closed  position.  The  existing 
drawbijdge  operating  regulations  are 
Usted  at  33  CFR  117.205(c),  and  require 
the  bridge  to  open  on  signal  at  all  times; 
except  that,  from  May  15  to  October  31 , 
9  a.m.  to  9  p.m.,  the  bridge  shall  open 
for  recreational  vessels  on  the  hour  and 
half  hour  only  and  for  conunercial 
vessels  on  signal. 

The  Route  82  Bridge  was  scheduled 
for  major  repairs  in  the  summer  of  2001 , 
but  due  to  a  funding  short  fall  the  work 
was  delayed.  Subsequent  to  that,  the 
bridge  has  continued  to  deteriorate. 
Funding  has  now  been  made  available 
and  the  necessary  repairs  should  be 
performed  with  due  speed  to  ensure 
safe,  reliable,  and  continued  operation 
of  the  bridge. 

The  bridge  owner,  Connecticut 
Department  of  Transportation,  has 
requested  a  temporary  rule  to  allow  the 
bridge  to  open  for  recreational  and 
commercial  vessels  at  specific  times; 
however,  commercial  vessels  may 
obtain  unscheduled  openings  at  any 
time  provided  they  give  a  twenty-four 
hour  notice  with  a  two-hour 
confirmation  to  the  bridge  tender. 

The  bridge  owner  has  also  requested 
one  seven  day  bridge  closure,  two  eight- 
hoiu'  closures  and  one  twenty-four  hour 
bridge  closure  required  to  facilitate  the 
bridge  repairs.  The  exact  dates  for  the 
above  closures  are  not  known  at  this 
time  and  will  be  determined  as 
construction  progresses.  The  Coast 
Guard  plans  to  publish  additional 
rulemaking  once  the  exact  times  and 
dates  of  the  above  closures  are  known. 

Discussion  of  Proposed  Rule 

The  proposed  operating  schedule  that 
would  be  in  effect  at  the  Route  82 
Bridge  from  6  a.m.  on  October  15,  2002 
through  6  p.m.  on  April  30.  2004.  is  as 
follows: 

From  November  1  through  July  6.  the 
draw  would  open  on  signal  at  5:30  a.m.. 
1:30  p.m.,  and  8  p.m..  daily. 

From  July  7  through  October  31 .  the 
draw  would  open  on  signal  Monday 
through  Thursday  at  6:30  a.m..  1:30 
p.m.,  and  8  p.m..  with  one  additional 
opening  on  Friday  at  11:30  p.m.:  three 
additional  openings  on  Saturday  at  9:30 
a.m.,  4  p.m.,  and  11:30  p.m.;  and  two 
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additional  openings  on  Sunday  at  9:30 
a.m.  and  4  p.m. 

The  draw  shall  open  on  signal  at  any 
time  for  commercial  vessels  provided  a 
twenty-four  hour  notice  with  a  two-hour 
confinnation  is  given. 

The  Coast  Guard  and  the  bridge 
owner  have  successfully  coordinated 
the  above  temporary  operating  schedule 
with  the  mariners.  The  Coast  Guard 
believes  this  temporary  rule  is 
reasonable  as  a  result  of  the  above 
information. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866. 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
6(a)(3)  of  that  Order.  The  Office  of 
Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Oepartment  of  Transportation  (DOT)  (44 
FR  11040.  Feb.  26,  1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation,  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT,  is  unnecessary. 
This  conclusion  is  based  on  the  fact  that 
vessels  that  require  the  bridge  to  open 
will  not  be  prevented  from  transiting  the 
bridge  but  will  simply  be  required  to 
plan  their  transits  according  to  the 
temporary  operating  schedule.  Vessels 
that  can  pass  under  the  bridge  without 
a  bridge  opening  may  do  so  at  all  times. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under 
section  5  U.S.C.  605(b).  that  this 
proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  conclusion  is  based  upon  the  fact 
that  vessels  that  require  bridge  openings 
will  not  be  prevented  from  transiting  the 
bridge  but  will  simply  be  required  to 
plan  their  transits  according  to  the 
temporary  operating  schedule.  Vessels 
that  can  pass  under  the  bridge  without 
a  bridge  opening  may  do  so  at  all  times. 


If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  imder  that  Order  and  - 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  imder  E.O. 
12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  may  disproportionately  affect 
children. 


Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  proposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  considered  the  environmental 
impact  of  this  proposed  rule  and 
concluded  that,  imder  figure  2-1, 
paragraph  (32)(e),  of  Conmiandant    ' 
Instruction  Ml6475.ld,  this  proposed 
rule  is  categorically  excluded  fi-om 
further  environmental  documentation 
because  promulgation  of  drawbridge 
regulations  have  been  found  not  to  have 
a  significant  effect  on  the  environment. 
A  written  "Categorical  Exclusion 
Determination"  is  not  required  for  this 
rule. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

Regulations 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 
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PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587. 106 
Stat.  5039. 

2.  From  October  15,  2002,  through 
April  30,  2004,  §  117.205  is  temporarily 
amended  by  suspending  paragraph  (c) 
and  adding  a  new  paragraph  (d)  to  read 
as  follows: 

§117.205    Connecticut  River. 

***** 

(d)  The  draw  of  the  Route  82  Bridge, 
mile  16.8,  shall  operate  as  follows: 

(1)  From  November  1  through  July  6, 
the  draw  shall  open  on  signal  at  5:30 
a.m.,  1:30  p.m.,  and  8  p.m.,  daily. 

(2)  From  July  7  through  October  31 
Monday  through  Thursday,  the  draw 
shall  open  on  signal  at  6:30  a.m.,  1:30 
p.m.,  and  8  p.m.,  with  one  additional 
opening  on  Friday  at  11:30  p.m.,  three 
additional  openings  on  Saturday  at  9:30 
a.m.,  4  p.m.,  and  11:30  p.m.,  and  two 
additional  openings  on  Siinday  at  9:30 
a.m.,  and  4  p.m. 

(3)  The  draw  shall  open  on  signal  for 
commercial  vessels  at  all  times  provided 
a  twenty-four  hour  advance  notice  with 
a  two-hour  confinnation  is  given. 

Dated:  August  29,  2002. 
J.L.  Grenier, 

Captain,  Coast  Guard,  Acting  Commander, 
First  Coast  Guard  District. 
[FR  Doc.  02-22947  Filed  9-9-02;  8:45  am] 
BIUJNG  CODE  4910-1S-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

36  CFR  Part  7 

Change  in  Public  Meeting  Dates  of  the 
Negotiated  Rulemaking  Advisory 
Committee  for  Off-Road  Driving 
RegulatkNis  at  Fire  Island  National 
Seashore 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice  of  change  in  meeting 
dates. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463,  86  Stat. 
770,  5  U.S.C.  Appl,  Section  10),  of 
meetings  of  the  Negotiated  Rulemaking 
Advisory  Committee  for  Off-Road 
Driving  Regulations  at  Fire  Island 
National  Seashore  (36  CFR  7.20). 
DATES:  The  Committee  meeting 
scheduled  for  September  13-14,  2002, 


published  in  the  Federal  Register  on 
May  6,  2002  (67  FR  30338),  is  cancelled 
and  rescheduled  for  November  2002. 
Place,  date,  time  and  agenda  will  be 
aimounced  in  the  Federal  Register  no 
less  than  15  days  prior  to  the  meeting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Sullivan,  Acting  Superintendent, 
Fire  Island  National  Seashore,  120 
Laurel  Street,  Patchogue,  NY  11772. 
Telephone  (631)  289-4810,  extension 
221. 

SUPPLEMENTARY  INFORMATION:  Due  to 
unintentional  mis-routing  of  this  notice 
during  a  National  Park  Service  move, 
the  notice  could  not  be  published  at 
least  15  days  prior  to  the  meeting  dates. 
The  National  Park  Service  regrets  this 
error,  but  is  compelled  to  cancel  the 
meetings  since  attempting  to  reconvene 
the  meetings  would  cause  undue 
hardship  and  scheduling  conflicts  for 
committee  members.  Since  the 
cancellation  has  received  prior 
widespread  publicity  in  area  news 
media  and  among  the  parties  most 
affected,  the  National  Park  Service 
believes  that  the  public  interest  will  not 
be  adversely  affected  by  the  less-than- 
15-days  advance  notice  in  the  Federal 
Raster. 

The  Committee  was  established 
pursuant  to  the  Negotiated  Rulemaking 
Act  of  1990  (5  U.S.C.  561-570).  The 
purpose  of  the  Committee  is  to  advise 
the  National  Park  Service  with  regard  to 
proposed  rulemaking  governing  off-road 
vehicle  use  at  Fire  Island  National 
Seashore.  Notice  of  intent  to  establish 
this  committee  was  published  in  65  FR 
70674,  November  27,  2000. 

Dated:  September  5,  2002. 
P.  Daniel  Smith, 

Special  Assistant  to  the  Director,  National 
Park  Service. 

[FR  Doc.  02-23008  Filed  9-9-02;  8:45  am] 
BIUJNG  CODE  4310-70-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[irr-001-0047;  FRL-7373-5] 

Approval  and  Promulgatton  of  Air 
Quality  ImplementatkH)  Plans;  State  of 
Utah;  Utah  County  PM,o  State 
ImpiementatkMi  Plan  Revlskxis 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  On  July  3,  2002,  the  Governor 
of  Utah  submitted  a  State 
Implementation  Plan  (SIP)  revision  for 
the  Utah  Coimty  nonattairunent  area  for 


particulates  of  10  microns  in  size  or 
smaller  (PMio).  The  Utah  Department  of 
Air  Quality's  (UDAQ)  submittal,  among 
other  things,  revises  the  existing 
attainment  demonstration  in  the 
approved  PMio  SIP  based  on  a  short- 
term  emissions  inventory,  establishes 
24-hour  emission  limits  for  the  major 
stationary  sources  in  the  Utah  County 
PMio  nonattainment  ares  and 
establishes  motor  vehicle  emission 
budgets  based  on  EPA's  most  recent 
mobile  source  emissions  model, 
Mobile6.  In  this  action,  EPA  is 
proposing  approval  and  soliciting 
public  comment  on  the  SIP  revision. 
This  action  is  being  taken  under 
sections  107,  110,  and  189  of  the  Clean 
Air  Act  (Act). 

DATES:  Written  comments  must  be 
received  on  or  before  October  10,  2002. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  8P- 
AR,  Environmental  Protection  Agency 
(EPA).  Region  VIII,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202- 
^466.  Copies  of  the  documents  relevant 
to  this  action  are  available  for  public 
inspection  diuing  normal  business 
hours  at  the  Air  and  Radiation  Program, 
Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  300, 
Denver,  Colorado,  80202-2466.  Copies 
of  the  State  documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Utah  Department  of 
Environmental  Quality,  Division  of  Air 
Quality.  150  North  1950  West,  Salt  Lake 
City.  Utah  84114-4820. 

FOR  FURTHER  INFORMATION  CONTACT: 

Libby  Faulk,  EPA,  Region  VIA,  (303) 

312-6083. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  wherever 

"we",  "us",  or  "our"  are  used,  we  mean 

the  Environmental  Protection  Agencv 

(EPA). 
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I.  EPA's  Proposed  Action 

A.  What  Action  Is  EPA  Proposing  To 
Take?  ^ 

We  are  proposing  to  approve  the 
Governor  of  Utah's  submittal  of  July  3. 
2002.  that  requests  our  approval  of  the 
Utah  County  PMh,  SIP  revision  that 
Utah  adopted  on  June  5,  2002  and  July 
3,  2002.'  With  the  SIP  revision,  Utah 
has  revised  Section  IX  (Section  9  under 
our  current  approved  version  of  the 
Utah  SIP),  "Control  Measures  for  Area 
and  Point  Sources."  Part  A.  "Fine 
Particulate  Matter"  and  Part  H, 
"Emission  Limits."  In  addition,  Utah 
revised  its  regulation  R307-110-10 
(R307-2-10  under  our  current  approved 
version  of  the  Utah  SIP)  to  incorporate 
by  reference  its  July  3,  2002  revision  of 
the  Utah  Countv  portion  of  the  Utah 
SIP,  Section  IX,"  Part  A.  In  addition, 
Utah  revised  its  regulation  R307-110- 
117  (R307-2-17  under  our  current 
approved  version  of  the  Utah  SIP)  to 
incorporate  by  reference  its  June  5,  2002 
revision  of  the  Utah  County  portion  of 
the  Utah  SIP,  Section  IX,  Part  H.  We  are 
soliciting  public  comment  on  all  aspects 
of  this  proposed  SIP  rulemaking  action. 
Any  comments  received  by  the  deadline 
stated  in  the  DATES  section  of  this 
docmnent  will  be  considered  before 
taking  final  action.  Interested  parties 
may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  document. 

II.  Summary  of  SIP  Revision 

A.  Did  Utah  Follow  the  Proper 
Procedures  for  Adopting  This  Action? 

Section  llO(k)  of  the  CAA  addresses 
our  actions  on  submissions  of  revisions 
to  a  SIP.  The  Act  also  requires  States  to 
observe  certain  procedural  requirements 
in  developing  implementation  plans 
and  plan  revisions  for  submission. 
Section  110(a)(2)  of  the  Act  provides 
that  each  implementation  plan 
submitted  by  a  State  must  be  adopted 
after  reasonable  notice  and  public 
hearing.  Section  110(1)  of  the  Act 
similarly  provides  that  each  revision  to 
an  implementation  plan  submitted  by  a 
State  under  the  Act  must  be  adopted  by 
such  State  after  reasonable  notice  and 
public  hearing. 


'  Although  Utah  adopted  the  SIP  revision  on  )une 
5  and  luly  3,  2002,  the  revision  will  not  be  State- 
effective  until  September  1,  2002.  We  will  not  take 
final  action  on  the  SIP  revision  until  after  it  has 
become  effective.  Because  the  Governor  submitted 
the  SIP  revision  to  us  for  approval  before  its 
effective  date,  our  proposal  may  be  viewed  as  h 
limited  use  of  our  parallel  processing  procedures 
under  40  CFR  part  51.  appendix  V. 


We  also  must  determine  whether  a 
submittal  is  complete  and  therefore 
warrants  further  review  and  action  [see 
section  110(k)(l)  and  57  PR  13565,  April 
16,  1992).  Our  completeness  criteria  for 
SIP  submittals  are  set  out  at  40  CFR  part 
51,  appendix  V.  We  attempt  to  make 
completeness  determinations  within  60 
days  of  receiving  a  submission. 
However,  a  submittal  is  deemed 
complete  by  operation  of  law  under 
section  110(k)(l)(B)  if  a  completeness 
determination  is  not  made  within  six 
months  after  receipt  of  the  submission. 

On  March  13.  2002  the  Utah  Air 
Quality  Board  agreed  to  propose  the 
Utah  County  PMio  SIP  revision  for 
public  comment.  Copies  of  the  proposed 
changes  were  made  available  to  the 
public  and  the  Air  Quality  Board  held 
public  hearings  on  April  23,  2002  and 
April  24.  2002  to  consider  public 
comment  on  the  above  SIP  revision. 
Utah  addressed  comments  received 
before  the  final  adoption  of  the  revision. 
The  Utcih  County  SDP  revision  was 
subsequently  adopted  by  the  Utah  Air 
Quality  Board  on  June  5  and  July  3, 
2002.  The  revision  was  formally 
submitted  to  us  for  approval  with  a 
Governors  letter  dated  July  3,  2002. 
Utah's  SIP  revision  will  be  state- 
effective  on  September  1,  2002.  We 
reviewed  these  SIP  materials  for 
conformance  with  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V 
and  determined  that  Utah's  submittal 
was  administratively  and  technically 
complete  for  purposes  of  parallel 
processing.  Pursuant  to  section 
110{k)(l)(B),  we  informed  Utah  of  our 
completeness  determination  with  a 
August  15,  2002  letter  from  Robert  E. 
Roberts,  Regional  Administrator  to 
Governor  Michael  Levitt. 

B.  What  Changes  to  the  SIP  Is  EPA 
Proposing  To  Approve? 

1 .  Transportation  Conformity 
Requirements 

This  SIP  revision  establishes  motor 
vehicle  emission  budgets  and  includes 
an  analysis  of  those  budgets.  Under 
EPA's  regulations  at  40  CFR  part  93.  the 
Metropolitan  Planning  Organization 
(MPO)  is  required  to  determine 
conformity  of  transportation  plans  and 
projects  to  the  motor  vehicle  emission 
budgets  as  approved  in  the  PMio  SIP. 
The  MPO  in  Utah  County  is  the 
Mountainland  Association  of 
Governments  (MAG). 

Utah  County  has  been  in  a  conformity 
lapse  since  August  2000  because 
transportation  plans  for  the  area  could 
not  meet  the  PMio  and  NOx  motor 
vehicle  emission  budgets  that  were 
derived  from  the  emissions  inventory  in 


the  approved  PMio  SIP.2  Utah  County 
could  not  meet  the  established  motor 
vehicle  emission  budgets  because  the 
budgets  were  based  on  an  outdated 
mobile  source  emissions  model  (Mobile 
4)  3  and  the  area  exceeded  its  growth 
projections. 

This  SIP  revision  establishes  new 
motor  vehicle  emission  budgets  for 
PMio  and  NOx  which  are  based  on  the 
latest  planning  assumptions,  including 
the  latest  growth  projections,  and  the 
latest  emissions  model  (Mobile  6), 
released  on  January  29,  2002  (67  FR 
4254).  The  new  motor  vehicle  emission 
budgets  are  established  for  years  2003, 
2010,  and  2020  and  take  into  account 
growth  in  all  other  source  categories. 
Please  refer  to  Table  1:  Transportation 
Conformity  Motor  Vehicle  Emission 
Budgets. 

Table  I.— Transportation  Con- 
formity Motor  Vehicle  Emission 
Budgets 


Year 


2003 
2010 
2020 


Primary 

PM  (tons/ 

day) 


NOx 
(tons/day) 


20.35 

12.75 

5.12 


The  values  for  2003  reflect  the 
inventory  values  for  motor  vehicles  that 
were  used  in  the  CMB  modeling.  The 
CMB  modeling,  based  on  these 
inventory  values,  and  inventory  values 
for  other  source  categories, 
demonstrates  attainment  in  2003.  For 
2010  and  2020,  inventory  values  for  all 
source  categories  were  projected 
forward.  The  2010  and  2020  motor 
vehicle  emissions  budgets  reflect  the 
motor  vehicle  inventory  values  in  2010 
and  2020,  except  that  "road  dust"  and 
"brake  wear"  portions  of  the  2020  motor 
vehicle  inventory  for  PMm  were 
expanded  by  7  percent  to  take  advantage 
of  part  of  the  available  safety  margin  in 
that  year.  Per  40  CFR  93.101,  the  safety 
margin  is  the  amount  by  which  the  total 
projected  emissions  from  all  sources  of 
a  given  pollutant  are  less  than  the  total 
emissions  that  would  satisfy  the 
applicable  requirement  for  reasonable 
further  progress,  attainment  or 
maintenance.  The  applicable  standard 
for  PMio  is  150  ^g/m;^  even  using  the 
expanded  2020  motor  vehicle  emissions 
budget  for  PMio  reflected  in  the  table 
above,  the  CMB  projections  for  2020 


2 EPA  approved  the  PM.o  SIP  on  July  8. 1994  (59 
FR  35036). 

^  Sections  40  CFR  93.110  and  93.111  require  areas 
to  use  the  latest  planning  assumptions  and  the 
latest  emissions  model  for  conformity 
determinations. 
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show  a  maximum  concentration  of 
146.4  \ig/m^,  still  below  the  150  ng/m^ 
standard. 

If  we  approve  them,  the  emissions 
budgets  must  be  used  for  conformity 
determinations  per  40  CFR  93.118. 
Specifically,  the  2003  budgets  will 
apply  for  years  2003  through  2009,  the 
2010  budgets  will  apply  for  years  2010 
through  2019,  and  the  2020  budgets  will 
apply  for  years  2020  and  beyond.  In 
addition,  after  our  final  approval  of  the 
motor  vehicle  emission  budgets  and 
upon  the  Federal  Highway 
Administration's  approval  of  a  positive 
conformity  determination,  the  present 
conformity  lapse  in  Utah  Coimty  will 
end. 

On  March  2, 1999,  the  United  States 
Court  of  Appeals  for  the  District  of 
Columbia  Circuit  issued  a  decision  in 
Environmental  Defense  Fund  vs.  the 
Environmental  Protection  Agency,  No. 
97-1637,  that  we  must  make  an 
affirmative  determination  that  the 
submitted  motor  vehicle  emission 
budgets  contained  in  SIPs  are  adequate 
before  they  are  used  to  determine  the 
conformity  of  Transportation 
Improvement  Programs  or  Long  Range 
Transportation  Plans.  In  response  to  the 
court  decision,  we  are  making  most 
submitted  SIP  revisions  containing  a 
control  strategy  plan  available  for  public 
comment  and  responding  to  these 
comments  before  aimouncing  our 
adequacy  determination.  (We  do  not 
perform  adequacy  determinations  for 
SIP  revisions  that  only  create  new 
emission  budgets  for  years  in  which  an 
EPA-approved  SIP  afready  establishes  a 
budget,  because  these  new  budgets 
caimot  be  used  for  conformity  until  they 
are  approved  by  EPA.)  We  make  the 
motor  vehicle  emission  budgets  in  SIP 
revisions  available  for  comment  by 
posting  notification  of  their  availability 
on  our  Web  site  (ciurently,  these 
notifications  are  posted  at  ivivw.epa.gov/ 
oms/transp/conform/adequacy.h  tm). 
The  adequacy  process  is  discussed  in 
greater  detail  in  a  May  14, 1999 
memorandum  from  Gay  MacGregor 
entitled  "Conformity  Guidance  on 
Implementation  of  March  2, 1999 
Conformity  Court  Decision,"  also 
available  on  our  Web  site  at: 


http ://  WHTV.  epa  .gov/oms/transp/ 
traqconf.htm. 

Because  they  extend  beyond  the  time- 
frame of  the  previously  approved  Utah 
County  PMio  SIP,  we  are  reviewing  the 
2010  and  2020  motor  vehicle  emission 
budgets  in  this  plan  for  adequacy  using 
the  criteria  located  at  40  CFR  93.118(o). 
The  2003  motor  vehicle  emission 
budgets  would  replace  the  previously 
approved  2003  budgets  in  the  Utah 
County  PMio  SIP  revision  and  can't  be 
used  for  purposes  of  demonstrating 
conformity  unless  and  until  we  finally 
approve  the  Utah  County  PMio  SIP 
revision.  The  2010  and  2020  motor 
vehicle  emission  budgets  have  been 
posted  to  our  Web  site  at:  http:// 
www.epa.gov/oms/transp/conform/ 
adequacy.htm  and  are  available  for 
public  comment.  If  and  when  the  2010 
and  2020  motor  vehicle  emission 
budgets  are  foimd  to  be  adequate,  the 
Utah  Department  of  Transportation  and 
the  Federal  Highway  Adminisfration 
must  use  these  budgets  in  future 
conformity  analyses,  even  if  we  do  not 
publish  a  final  rule  approving  the  Utah 
Coimty  PMio  SIP  revision. 

2.  Updated  Emissions  Inventory  and 
Attainment  Demonstration 

The  emissions  inventory  for  the  Utah 
County  PMio  nonattainment  area  covers 
emissions  from  all  soiut:es  of  both 
primary  and  secondary  PMio  inside 
Provo  and  Orem.  The  SIP  revision  uses 
a  1988  and  1989  base  year  emissions 
inventory,  as  well  as  a  2003  projected 
emissions  inventory  for  all  sources  in 
the  inventory  domain.  The  1988/89  base 
year  inventory  was  updated  for 
purposes  of  this  SIP  revision  to  create  a 
24-hour  inventory  in  order  to  be 
protective  of  the  24-hour  PMio  National 
Ambient  Air  Quality  Standards 
(NAAQS).  The  1994  approved  version  of 
the  PMio  SIP  includes  an  emissions 
inventory  based  on  monthly  and  annual 
PMio  values.  The  2003  projected 
emissions  inventory,  which  also 
contains  24-hour  values,  has  been 
updated  to  reflect  stationary  source 
shut-downs  and  other  changes  affecting 
PMio.  NOx,  and  SO2  emissions  that  have 
occurred  since  the  development  of  the 
original  PMio  SIP.  The  mobile  source 


portion  of  both  the  base  year  and 
projected  inventories  were  updated  to 
include  the  use  of  the  new  MobiIe6 
emissions  model. 

Utah  updated  the  existing  attainment 
demonstration  from  the  original  PMio 
SIP  to  again  create  an  analysis  based  on 
24-hour  averages  instead  of  annual 
values.  Utah  used  the  existing  chemical 
mass  balance  (CMB)  methodology  for 
tlie  24-hour  attainment  demonstration. 
The  CMB  analysis  was  also  updated  to 
account  for  changes  that  have  occurred 
since  the  development  of  the  original 
PMio  sip.  One  such  change  to  the 
attainment  demonstration  is  that  Utah 
increased  the  wood  burning  control 
strategy  effectiveness  to  90%,  meaning 
that  additional  reductions  in 
woodbuming  emissions  are  calculated 
into  the  attainment  demonstration.  In 
addition,  since  the  development  of  the 
original  PMio  SIP,  some  sources  in  the 
Utah  County  nonattainment  area  have 
banked  emissions.  Although  these 
emissions  are  banked,  the  potential 
exists  for  the  purchase  and  use  of  part 
or  all  of  such  banked  emissions. 
Because  of  this.  Utah  has  accounted  for 
these  banked  emissions  in  the 
attainment  demonstration  by  assessing 
the  emissions  to  the  source  from  which 
they  came. 

Utah's  revised  attainment 
demonstration  for  Utah  County  projects 
attainment  for  2002  and  2003  for  SIP 
purposes,  and  for  2010  and  2020  for 
conformity  purposes  only.  In  this 
revised  SIP,  the  CMB  analysis  is  based 
on  1988  and  1989  recorded  monitoring 
data,  which  is  the  same  data  used  in  the 
original  SIP.  Table  II  below  shows  the 
results  of  the  CMB  analysis  on  the 
projected  attainment  years  using  only 
the  highest  concentration  site  for  each 
year.  Please  refer  to  the  Utah  County  SIP 
revision  and  technical  support 
document  (TSD)  for  more  detailed 
information.  Utah  used  three  monitoring 
sites  to  demonstrate  attainment  on 
numerous  high  concentration  days, 
although  a  demonstration  of  attainment 
is  only  required  for  the  design  day.  In 
the  table  below,  we  only  present  results 
from  the  established  design  day  (this  is 
the  same  design  day  as  in  the  original 
SIP  revision). 


Table  II.— Utah  County  PM,o  CMB  Analysis  Results  in  hg/m3  at  Highest  Concentration  Monitor 

Sources 

2002 

(Undon) 

2003 
(Lindon) 

2010 
(North  Provo) 

2020 
(North 
Provo) 

Geneva  Steel            

51.5 
23.5 
46.5 
17.4 

51.5 
23.5 
45.8 
17.7 

38.7 
18.5 
56.1 
16.8 

38.7 

Point  Sources^  

18.5 

Mot)ile  Sources  

55.4 

Area  Sources  

191 
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Table  II.— Utah  County  PM,,)  CMB  Analysis  Results  in  hg/m3  at  Highest  Concentration  Monitor— Continued 


Sources 


Total  Concentration 


2002 
(Lindon) 


138.9 


2003 
(Lindon) 


138.4 


2010 
(North  Provo) 


130.0 


2020 
(North 
Provo) 


131.7 


^All  point  sources  in  Provo  and  Orem,  excluding  Geneva  Steel.  Includes  secondary  sulfates  and  nitrates. 


In  the  original  SIP  as  well  as  in  this 
SIP  revision,  Utah  uses  three  monitoring 
sites  to  demonstrate  attainment:  Lindon, 
North  Provo  and  West  Orem.  The  West 
Orem  monitoring  site  has  been  shut 
down  since  December  31,  1997. 

3.  Establishment  of  Enforceable  Short- 
Term  Emission  Limits  for  Major 
Stationary  Sources 

The  original  Utah  County  PMio  SIP 
includes  the  entire  permit  (circa  1988- 
1991)  for  most  of  the  stationary  sources 
in  Provo  and  Orem.  We  only  require 
that  the  major  stationary  sources  of 
PMio  and  its  precursors  have  specific 


limits  in  SIPs.  For  these  majors  sources, 
it  is  important  to  include  their 
appropriate  emission  limits  and  the 
enforceable  provisions  for  those  limits, 
but  it's  usually  not  essential  to  include 
their  entire  permit.  Because  Utah 
County  is  designated  nonattainment  for 
the  24-hour  PM,,,  NAAQS.  the  SIP 
limits  must  include  short-term  limits 
with  an  averaging  time  of  24  hours  or 
less.  To  determine  which  sources 
should  be  treated  as  major  sources  for 
purposes  of  the  PMio  SIP,  threshold 
limits  were  chosen  of  100  tons  per  year 
of  primary  PMio  emissions,  200  tons  per 
year  of  NOx  emissions,  and  250  tons  per 


year  of  SO2  emissions.  UDAQ's  and 
EPA's  analysis  of  the  sources  in  Provo 
and  Orem  showed  that  sources  above 
these  levels  account  for  a  high 
percentage  of  stationary  source 
emissions  in  the  area.  The  five  sources 
writh  explicit  emission  limits  in  the  Utah 
County  PMio  SIP  revision  are,  Geneva 
Steel,  Geneva  Nitrogen,  Inc.,  Provo  City 
Power,  Springville  City  Corporation  and 
Geneva  Rock  Product's  Asphalt  Plant 
Baghouse  Stack.  Table  IH  below  shows 
the  emission  limits  established  through 
this  SIP  revision  for  the  major  sources, 
except  Geneva  Steel. 


Table  III.— Emission  Limits  for  Stationary  Sources  in  Tons/Day 


Sources 


Primary  PMm 


NOx 


SO2 


Geneva  Nitrogen,  Inc.— Montecantini  Acid  Plant  Vent  . 

Geneva  Nitrogen,  Inc.— Weatherly  Acid  Plant  Vent 

Geneva  Nitrogen,  Inc. — Prill  Tower 

Geneva  Rock  Products  Asphalt  Plant  Baghouse  Stack 

Provo  City  Power 

Springville  City  CorpofatKin  


0.389 
0.233 


0.24 
0.103 


0.568 

2.45 

1.68 


0.484 


Table  IV  below  provides  the  proposed  24-hour  emission  limits  for  the  major  emitting  units  at  CJeneva  Steel  for  September 
through  May,  and  Table  V  below  provides  the  proposed  24-hour  emission  limits  for  the  major  emitting  units  at  Geneva 
Steel  for  Jime  through  August.  Table  VI  below  provides  the  proposed  annual  emission  limits  for  Geneva  Steel's  major  emitting 
units. 

Table  IV.— Emission  Limits  for  Geneva  Steel  in  Tons/Day  (September-May) 


Geneva  steel  source 


Primary 
PM,o 


NOx 


SO; 


Coke  Plants  

Sinter  Plant^  

Blast  Fumace 

Q-^OP 

Geneva  Other  ^  

Secondary  Sulfate 
Secondary  Nitrate 


0.1 


1.3 
0.5 
1.2 


0.0 


1.0 


7.7 


5  All  NOx  emissions  from  coke  plant  ovens  have  been  banked.  Emissions  of  NOx  associated  with  continuing  operations  in  the  vicinity  of  the 
coke  plant  (coke  pile  handling)  are  accounted  for  in  the  secondary  nitrate  limit. 
^All  emissions  of  PMio,  SO:,  and  NOx  from  the  sinter  plant  have  been  banked. 
'The  "Geneva  Other"  category  includes  the  power  house,  rolling  mill  and  fugitive  emissions. 

Table  V.— Emission  Limits  for  Geneva  Steel  in  Tons/Day  (June-August) 


Geneva  steel  source 

Primary 

PMio 

NOx 

SO3 

Coke  Plant^  

0.1 

00 

Sinter  Plant^  

Blast  Fumace 

1.3 
0.5 
1.4 

q-bop 

Geneva  Other  „ 

Secondary  Sulfate  

3.4 
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Table  v.— Emission  Limits  for  Geneva  Steel  in  Tons/Day  (June-August)— Continued 


Geneva  steel  source 


Primary 

PM,„ 


NOv 


SO: 


Secondary  Nitrate 


96 


8  All  NOx  emissions  from  coke  plant  ovens  have  been  banked.  Emissions  of  NOx  associated  with  continuing  operations  in  the  vicmtty  0I  the 
coke  plant  (coke  pile  handling)  are  accounted  for  in  the  secondary  nitrate  limit. 
9AII  emissions  of  PMio,  SO2,  and  NOx  from  the  sinter  plant  have  been  banked. 

Table  VI.— Annual  Emission  Limits  for  Geneva  Steel  in  Tons/Year 


Geneva  steel  source 


Primary 
PMm, 


NOx 


SO: 


Coke  Plants  

Sinter  Plant^  

Blast  Fumace 

Q-^OP 

Geneva  Other  

Secondary  Sulfate 
Secondary  Nitrate 


29.6 


454.4 
1782 
448.1 


00 


560.2 


2971 .8 


8  All  NOx  emissions  from  coke  plant  ovens  have  been  banked.  Emissions  of  NOx  associated  with  continuing  operations  in  the  vicinity  of  the 
coke  plant  (coke  pile  handlirig)  are  accounted  for  in  ttie  secondary  nitrate  limit. 

9  All  emissions  of  PMio,  SO2,  and  NOx  from  the  sinter  plant  have  been  banked. 

It  is  important  to  note  here  that  CJeneva  Steel  is  in  the  process  of  banking  a  significant  amount  of  its  emissions  from 
the  coke  plant,  sinter  plant,  Q-BOP,  and  soiu'ces  in  the  "Geneva  Other"  category.  This  is  due  to  the  shutting  down  or 
reduction  in  emissions  for  the  coke  plant  (some  fugitive  emissions  remain  from  the  coke  piles),  sinter  plant,  foundry'  and 
rolling  mill  scarfer  facility.  Emissions  reductions  are  also  due  to  fuel  switching.  Table  VII  below  shows  the  banked  emissions 
per  process  in  tons  per  year  of  PMm,  NOx,  and  SO2.  Where  Tables  IV,  V  and  VI  reflect  that  all  process  emissions  have 
been  banked,  no  emissions  fi-om  such  process  will  occvir  under  the  SIP  revision. 

Table  VII.— Banked  Emissions  for  Geneva  Steel  in  Tons/Year 


Geneva  steel  source 


Primary 
PM,„ 


T 


NOx 


SO: 


Coke  Plant  .... 
Sinter  Plant  ... 

Q-^OP 

Geneva  Other 

Total  


461  8 

101.0 

27.2 

51.0 


641 


557.2 
705.2 


1262.4 


4549 
434.2 


889  1 


4.  Director's  Discretion  Provisions 

The  EPA-approved  PMr,  SIPs  for  Utah 
County  and  S^t  Lake  County  contain 
provisions  that  some  would  argue  allow 
the  Executive  Secretary  of  the  State  of 
Utah  to  make  changes  effective  to  the 
SIP  without  first  obtaining  EPA 
approval.  We  believe  these  "director's 
discretion"  provisions  are  contrary  to 
the  CAA  and  should  not  have  been 
approved  into  the  SIP. 

At  the  very  least,  these  provisions 
have  led  to  uncertainty  regarding  the 
content  of  the  federally  enforceable  SIP. 
In  order  to  address  these  concerns,  Utah 
has  inserted  the  following  language  into 
the  SIP:  "Notwithstanding  any  other 
provision  in  the  Utah  SIP,  no  change  to 
this  SIP  revision  shall  be  effective  to 
change  the  federal  enforceability  of  the 
emission  limits  or  other  requirements  of 
the  Utah  County  PMio  SIP  without  EPA 
approval  of  such  change  as  a  SIP 
revision."  This  language  makes  clear 
that  Utah  may  not  unilaterally  change 


the  limits  and  requirements  of  the 
federally  enforceable  SIP,  and  that 
Utah's  changes  to  elements  of  the  SIP 
will  not  be  federally  effective  without 
EPA's  approval.  As  explained  further 
belov.^  Utah  has  also  committed  to  work 
with  us  in  order  to  permanently  resolve 
the  director's  discretion  issues  in  the 
Salt  Lake  County  and  Utah  County  PMio 
SIPs. 

m.  UDAQ's  Commitment  for  Future  SIP 
Revisions 

With  an  April  18,  2002  letter  from 
Richard  Sprott,  Director  of  Utah's 
Division  of  Air  Quality  to  Richard  Long, 
Director  of  the  Air  and  Radiation 
Program  in  EPA  Region  8,  UDAQ 
committed  to  work  with  us  to  address 
remaining  issues  with  the  PMio  SIPs  for 
both  the  Utah  and  Salt  Lake  County 
nonattainment  areas  and  with  the  Utah 
SIP  generally.  Utah  will  address  these 
ongoing  issues  in  a  SIP  revision  (which 
may  be  in  the  form  of  a  maintenance 


plan)  that  will  be  submitted  by  March 
1,  2004.  Utah  has  committed  to  address 
the  following  issues  with  the  existing 
SIP: 

(1)  State  authority  as  it  relates  to  the 
discretion  granted  to  the  Executive 
Secretary  of  the  Utah  Air  Quality  Board 
(EPA  uses  the  term  "director's 
discretion"  for  these  provisions): 

(2)  Variance  provisions  as  provided  in 
Utah  law.  Air  (jualitv  regulations  and 
the  SIP: 

(3)  UAM-AERO  based  modeling  and 
analysis  to  address  pollutants  of 
concern  in  the  SIP  or  maintenance  plan; 

(4)  Stationary'  source  modeling  for 
major  sources  and  appropriate  non- 
major  sources  to  determine  predicted 
impacts  of  emission  limits  established 
in  the  SIP  or  maintenance  plan; 

(5)  Enforceable  emission  limits  for 
sources  in  the  SIP  or  maintenance  plan, 
including  enforceable  24-hour  emission 
limits  for  major  sources  in  both  Salt 
Lake  and  Utah  Counties  and  emission 
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limits  (or  surrogates  for  emission  limits) 
for  refinery  process  flaring  and  SRU 
maintenance  downtime; 

(6)  Emissions  inventory  and  modeling 
analysis  for  the  nonattainment  areas  in 
Salt  Lake  and  Utah  Counties; 

(7)  New  source  review,  emissions 
banking,  and  interpollutant  trading 
(EPA's  issues  with  these  programs  were 
explained  in  a  May  10,  2001  letter  from 
Region  8  to  UDAQJ; 

(8)  Unavoidable  breakdown  rules  and 
consistency  with  the  EPA  September  20. 
1999  policy  regarding  such  breakdowns; 

(9)  Inclusion  of  annual  growth  rates  in 
the  SIP  or  maintenance  plans; 

(10)  Justification  for  credits  and 
growth  rates  for  wood  and  coal  burning 
in  Utah  County; 

(11)  Backhalf  emissions  measuring  for 
PMio  emissions  limit  stack  testing; 

(12)  General  language  clean  up  in  the 
PMio  SIP  to  assure  SIP  is  consistent  and 
reads  appropriately; 

(13)  Diesel  I/M  revision  or  program 
withdrawal; 

(14)  Emission  budgets  for  PMki  and 
NOx  in  Salt  Lake  portion  of  PM,„  SIP; 

(15)  Emission  inventory  and  modeling 
analysis  for  automobile  emission 
inspection  and  maintenance  program 
changes,  if  any  such  changes  are  made 
in  the  SIP  or  maintenance  plan. 

The  above  issues  aren't  addressed  in 
this  SIP  revision  for  Utah  County  and 
therefore,  these  issues  will  continue 
after  our  potential  final  approval  of  this 
SIP  revision. 

rv.  Background 

On  Julv  18,  1997,  we  promulgated 
new  NAAQS  for  PM,o  and  PM2  5. 
However,  on  May  18,  1999,  the  United 
States  Court  of  Appeals  for  the  D.C. 
Circuit  in  American  Trucking 
Associations,  Inc.  et  ai,  v.  United  States 
Environmental  Protection  Agency 
vacated  the  1997  PMu,  standard. 
Because  of  the  Court  ruling,  we  are 
continuing  to  implement  the  pre- 
existing PMio  standard,  and  are 
therefore  taking  actions  on  SIP  revisions 
for  PMio  nonattainment  areas. 

The  original  Utah  County  and  Salt 
Lake  County  nonattainment  area  PMio 
SIPs  were  approved  on  July  8,  1994  (59 
FR  35036). 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4. 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 


22,  2001).  This  proposed  action  merely 
proposes  to  approve  state  law  as 
meeting  Federal  requirements  and 
imposes  no  additional  requirements 
beyond  those  imposed  by  state  law. 
Accordingly,  the  Administrator  certifies 
that  this  proposed  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.).  Because  this  rule 
proposes  to  approve  pre-existing 
requirements  under  state  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  state  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Pub.  L.  104-4). 

This  proposed  rule  also  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Goverimient  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10. 1999).  This  action  merely 
proposes  to  approve  a  state  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 


272  note)  do  not  apply.  This  proposed 
rule  does  not  impose  an  information 
collection  burden  under  the  provisions 
of  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Intergovernmental 
relations.  Particulate  matter.  Reporting 
and  recordkeeping  requirements. 

Dated:  August  27,  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  VIII. 
[FR  Doc.  02-22986  Filed  9-9-02;  8:45  am] 
BILUNG  COOE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  58  and  81 
[LA-31-1-7189b;  FRL-7374-21 

Modification  of  the  Ozone  Monitoring 
Season;  Louisiana;  and  Designation  of 
Areas  for  Air  Quality  Planning 
Purposes;  Louisiana;  Revised 
Geographical  Designation  of  Certain 
Air  Quality  Control  Regions 

agency:  Envirormiental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

summary:  We,  the  EPA,  are  proposing  to 
take  direct  final  action  to  approve  a 
request  from  the  State  of  Louisiana  to 
revise  the  geographical  boundaries  of 
the  three  Air  Quality  Control  Regions 
(AQCRs)  in  the  State  of  Louisiana, 
which  are  the  Southern  Louisiana- 
Southeast  Texas  AQCR,  the  Shreveport- 
Texarkana-Tyler  AQCR,  and  the 
Monroe-El  Dorado  AQCR.  The  EPA  is 
also  taking  direct  final  action  to  shorten 
the  ozone  season  for  the  Monroe-El 
Dorado  and  Shreveport-Texarkana-Tyler 
AQCRs,  from  year-round,  to  March  1 
through  October  31. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  we  are 
approving  the  State's  request  as  a  direct 
final  rule  without  prior  proposal 
because  we  view  this  as  a 
noncontroversial  revision  and  anticipate 
no  adverse  comment.  We  have 
explained  our  reasons  for  this  approval 
in  the  preamble  to  the  direct  final  nUe. 
If  we  receive  no  relevant  adverse 
conunent,  we  will  not  take  further 
action  on  this  proposed  rule.  If  we 
receive  relevant  adverse  comment,  we 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  We  will  address 
all  public  comments  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
We  will  not  institute  a  second  comment 
period  on  this  action.  Any  parties 
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interested  in  commenting  must  do  so  at 
this  time. 

DATES:  Written  comments  must  be 
received  by  October  10,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Mr.  Thomas  H.  Diggs, 
Chief,  Air  Planning  Section  (6PD-L),  at 
the  EPA  Region  6  Office  listed  below. 
Copies  of  documents  relevant  to  this  - 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  following  locations. 
Anyone  wanting  to  examine  these 
documents  should  make  an 
appointment  with  the  appropriate  office 
at  least  24  hours  in  advance. 


Enviroiunental  Protection  Agency, 
Region  6,  Air  Planning  Section  (6PD-L), 
1445  Ross  Avenue,  Suite  700,  Dallas, 
Texas  75202-2733. 

Louisiana  Department  of 
Environmental  Quality,  Air  Quality 
Division,  H.  B.  Oarlock  Building,  7290 
Blueboimet  Blvd.,  Baton  Rouge,  LA 
70810. 

FOR  FURTHER  INFORMATION  CONTACT:  Joe 
Kordzi  of  the  EPA  Region  6  Air 
Planning  Section,  at  (214)  665-7186  and 
at  the  Region  6  address  above. 

SUPPLEMENTARY  INFORMATION:  This 
document  concerns  a  modification  to 


the  geographical  boundaries  of  the  three 
AQCRs  located  in  the  State  of  Louisiana, 
and  a  revision  to  the  ozone  monitoring 
season  for  two  of  these  AQCRs.  For 
further  information,  please  see  the 
information  provided  in  the  direct  fir>al 
action  that  is  located  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register  publication. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  August  27.  2002. 
La%irrence  E.  Starfield, 
Acting  Regional  Administrator.  Region  6. 
[FR  Doc.  02-22984  Filed  9-9-02;  8:45  am] 
BIUJNG  COOE  656&-S0-P 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  ailes  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  heanngs  and  Investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  auttxxity,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Commodity  Credit  Corporatkxi 

Announcement  of  the  Teciinical 
Assistance  for  Speciaity  Crops 
Program 

AGENCY:  Commodity  Credit  Corporation. 

USDA. 

ACTION:  Notice. 

summary:  Commodity  Credit 
Corporation  has  published  elsewhere  in 
this  issue  an  interim  rule  establishing  a 
new  "Technical  Assistance  for  Specialty 
Crops"  program  to  help  open,  retain, 
and  expand  markets  for  U.S.  specialty 
crops. 

DATES:  Proposals  will  be  accepted  until 
5  p.m.  Eastern  Daylight  Time, 
September  18,  2002.  Proposals  will  be 
reviewed,  and  funding  decisions  will  be 
made,  as  proposals  are  received. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marketing  Operations  Staff,  Foreign 
Agricultural  Service.  Room  4932-S  Stop 
1042,  U.S.  Department  of  Agriculture, 
1400  Independence  Ave.,  SVV., 
Washington,  DC  20250-1042,  or 
telephone:  (202)  720-4327, 
SUPPLEMENTARY  INFORMATION:  To  be 
considered  for  participation  in  the 
TASC,  interested  parties  should  submit, 
via  a  commercial  delivery  service 
(including  FedEx,  DHL,  etc.).  proposals 
to:  Director,  Marketing  Operations  Staff. 
Foreign  Agricultural  Service,  U.S. 
Department  of  Agriculture,  Room  4932- 
S,  Stop  1042,  14th  and  Independence 
Avenue,  SW.,  Washington,  DC  20250- 
1042.  All  proposals  must  be  received  by 
5  p.m.  Eastern  Daylight  Time. 
September  18,  2002.  Although  entities 
interested  in  participating  in  the  TASC 
are  not  required  to  submit  proposals  in 
any  specific  format,  all  proposals  must 
contain  complete  information  about  the 
proposed  projects  as  described  in  the 
interim  rule,  published  elsewhere  in 
this  issue,  that  establishes  the  program. 


Dated;  September  6,  2002. 
W.  Kirk  Miller, 

Administrator.  Foreign  Agricultural  Service. 
and  Vice  President.  Commodity  Credit 
Corporation. 
(FR  Doc.  02-23057  Filed  9-6-02;  1:03  pm] 

SLUNG  COOE  3410-1 0-P 


DEPARTMEIfT  OF  AGRICULTURE 

Cooperative  State  Researcti, 
Education,  and  Extension  Service 

Request  for  Applications  (RFA): 
Innovative  Programs  for  Addressing 
Common  Community  Problems 

agency:  Cooperative  State  Research, 
Education,  and  Extension  Service 
(CSREES),  USDA. 
ACTION:  Notice  of  request  for 
applications  and  request  for  input. 

SUMMARY:  The  Cooperative  State 
Research,  Education,  and  Extension 
Service  (CSREES)  aimoimces  the 
availability  of  grant  funds  for  a  new 
activity.  Innovative  Programs  for 
Addressing  Common  Community 
Problems  (IPACCP).  This  notice  requests 
applications  for  the  IPACCP  for  fiscal 
year  (FY)  2002  to  support  a  grant  to  a 
non-governmental  organization  (NGO) 
to  establish  and  operate  a  national 
information  clearinghouse  on 
innovative  means  for  addressing 
common  community  problems.  CSREES 
additionally  requests  stakeholder  input 
from  any  interested  party  for  use  in  the 
development  of  the  next  Request  for 
Applications  (RFA)  for  this  progremi. 

The  amount  available  for  the  support 
of  IPACCP  activities  in  FY  2002  is 
S200.000. 

This  notice  identifies  the  objectives  of 
the  IPACCP  project,  eligibility  criteria 
for  the  project  and  applicants,  and  the 
application  forms  and  associated 
instructions  needed  to  apply  for  a 
IPACCP  grant. 

DATES:  Applications  must  be  received 
by  close  of  business  (COB)  on 
September  20,  2002.  Applications 
received  after  this  deadline  will  not  be 
considered  for  funding.  Comments 
regarding  this  RFA  are  requested  within 
six  months  from  the  issuance  of  this 
notice.  Comments  received  after  that 
date  will  be  considered  to  the  extent 
practicable. 

ADDRESSES:  The  address  for  hand- 
delivered  applications  or  applications 


submitted  using  express  mail  (U.  S. 
Postal  Service)  or  overnight  courier 
service  is:  Innovative  Programs  for 
Addressing  Common  Community 
Problems;  c/o  Proposal  Services  Unit; 
Cooperative  State  Research,  Education, 
and  Extension  Service;  U.S.  Department 
of  Agricultvire;  Room  1420,  Waterfront 
Centre;  800  9th  Street.  SW.; 
Washington.  DC  20024;  Telephone: 
(202)  401-5048. 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail  or  delivery  service  to 
ensure  timely  receipt  by  USDA. 

Written  stakeholder  comments  should 
be  submitted  by  mail  to:  Policy  and 
Program  Liaison  Staff;  Office  of 
Extramural  Programs;  USDA-CSREES; 
STOP  2299;  1400  Independence 
Avenue,  SW.;  Washington,  DC  20250- 
2299;  or  via  e-mail  to:  rfp- 
oep@reeusda.gov.  (This  e-mail  address 
is  intended  only  for  receiving  comments 
regarding  this  RFA  and  not  requesting 
information  or  formsTl  In  your 
comments  state  that  you  are  responding 
to  the  Innovative  Programs  for 
Addressing  Common  Community 
Problems  RFA. 

FOR  FURTHER  INFORMATION  CONTACT: 
Applicants  and  other  interested  parties 
are  encouraged  to  contact  Elizabeth 
Tuckermanty,  Program  Director, 
Innovative  Programs  for  Addressing 
Common  Community  Problems; 
Cooperative  State  Research,  Education, 
and  Extension  Service,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
2241,  Washington,  DC  20250-2241; 
telephone:  (202)  205-0241;  fax:  (202) 
401-6488;  email: 
etuckerinanty@reeusda.gov. 

SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

Stakeholder  Input 

Catalog  of  Federal  Domestic  Assistance 

PART  1— GENERAL  INFORMATION 

A.  Legislative  Authority  and  Background 

B.  Purpose.  Priorities,  and  Fund 
Availability 

C.  Eligibility 

D.  Matching  Requirements 

E.  Funding  Restrictions 

F.  Types  of  Applications 

PART  11— PROGRAM  DESCRIPTION 

A.  Project  Types 

B.  Program  Description 

PART  III— PREPARATION  OF  AN 
APPLICATION 

A.  Program  Application  Materials 

B.  Content  of  Applications 

C.  Submission  of  Applications 
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D.  Acknowledgment  of  Applications 
PART  rV— REVIEW  PROCESS 

A.  General 

B.  Evaluation  Factors 

C.  Conflicts  of  Interest  and  Confidentiality 
PART  V— AWARD  ADMINISTRATION 

A.  General 

B.  Organizational  Management  Information 

C.  Grant  Award  Document  and  Notice  of 
Grant  Award 

PART  VI— ADDITIONAL  INFORMATION 

A.  Access  to  Review  Information 

B.  Use  of  Funds;  Changes 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

D.  Applicable  Federal  Statutes  and 
Regulations 

E.  Confidential  Aspects  of  Applications 
and  Awards 

F.  Regulatory  Information 

G.  Definitions 

Stakeholder  Input 

CSREES  is  requesting  comments 
regarding  this  RFA  from  any  interested 
party.  In  your  comments  please  include 
the  name  of  the  program  and  the  fiscal 
year  solicitation  for  applications  to 
which  you  are  responding.  These 
comments  will  be  considered  in  the 
development  of  any  future  RFA  for  the 
program.  CSREES  has  determined  that 
this  program  is  not  an  agriculttual 
research,  extension,  or  education 
program  for  the  purpose  of  section 
103(c)(2)  of  the  Agricultural  Research, 
Extension,  and  Education  Reform  Act  of 
1998,  7  U.S.C.  7613(c)(2).  Therefore, 
CSREES  is  not  required  by  the  statute  to 
solicit  stakeholder  input  regarding  this 
RFA.  CSREES.  however,  always 
welcomes  constructive  comments  from 
interested  parties  regarding  a  RFA  or 
particular  program.  Conmients  should 
be  submitted  as  provided  in  the 
ADDRESSES  and  DATES  portions  of  this 
Notice.  The  e-mail  address  in  the 
addresses  portion  is  intended  only  for 
receiving  comments  regarding  this  RFA 
and  not  for  requesting  information  or 
forms. 

Catalog  of  Federal  Domestic  Assistance 

This  program  is  listed  in  the  Catalog 
of  Federal  Domestic  Assistance  under 
10.225,  Innovative  Programs  for 
Addressing  Conunon  Community 
Problems. 

Part  I — General  Information 

A.  Legislative  Authority  and 
Background 

Section  25  of  the  Food  Stamp  Act  of 
1977  (7  U.S.C.  2034),  as  amended  by 
section  4125  of  the  Farm  Security  and 
Riu-al  Investment  Act  of  2002  (Pub.  L. 
107-171),  authorizes  the  provision  of  a 
competitive  grant  to  one  non- 
governmental organization  (NGO)  to 
coordinate  with  Federal  agencies. 
States,  political  subdivisions,  and  other 


non-govenunental  organizations 
(collectively  referred  to  in  this  notice  as 
"targeted  entities")  to  gather 
information  on  Innovative  Programs  for 
Addressing  Common  Conununity 
Problems,  and  recommend  such 
programs  to  targeted  entities. 

B.  Purpose,  Priorities,  and  Fund 
Availability 

1.  Purpose  and  Priorities 

The  piupose  of  the  Innovative 
Programs  for  Addressing  Common 
Community  Problems  (IPACCP)  is  to 
provide  Federal  funds  to  support 
coordination  with  targeted  entities  to 
gather  information,  and  recommend  to 
targeted  entities:  iimovative  programs 
for  addressing  common  commimity 
problems.  Common  community 
problems  refer  to  the  underlying  causes 
of  hunger  and  poverty,  including  the 
loss  of  farms  and  ranches,  rural  poverty, 
welfare  dependency,  hunger,  the  need 
for  job  training,  and  the  need  for  self- 
sufficiency  by  individuals  and 
communities. 

The  IPACCP  grantee  will:  operate  a 
national  information  clearinghouse  on 
innovative  means,  including 
Community  Food  Projects,  for 
addressing  conunon  community 
problems  in  the  areas  outlined  above; 
provide  information  and  guidance  to 
other  targeted  entities  on  innovative 
programs  that  offer  constructive, 
community-based  or  grassroots 
solutions  to  hunger,  community  food 
insecurity,  and  poverty;  and  contribute 
in-kind  resources  toward 
implementation  of  the  grant. 

2.  Fund  Availability 

The  amount  of  funds  available  in  FY 
2002  for  support  of  a  grant  award  under 
the  IPACCP  is  $200,000. 

C.  Eligibility 

Only  non-govermnental  organizations 
(NGOs)  are  eligible  to -receive  an 
IPACCP  grant.  Eligible  NGOs  must  be: 

(1)  Experienced  in  working  with 
targeted  entities —  Federal  agencies. 
States,  political  subdivisions,  and  other 
non-govemmental  organizations — and 
in  organizing  workshops  that 
demonstrate  programs  to  targeted 
entities; 

(2)  Experienced  in  identifying 
programs  that  effectively  address 
commimity  problems,  including  loss  of 
farms  and  ranches,  rural  poverty, 
welfare  dependency,  hunger,  the  need 
for  job  training,  and  the  need  for  self- 
sufficiency  by  individuals  and 
communities,  that  can  be  implemented 
by  other  targeted  entities; 

(3)  Experienced  in,  and  capable  of 
receiving  information  from  and 


communicating  with  targeted  entities 
throughout  the  United  States;  and 

(4)  Experienced  in  operating  a 
national  information  clearinghouse  that 
addresses  one  or  more  of  the  community 
problems  described  in  paragraph  (2) 
above. 

D.  Matching  Requirements 

The  legislation  establishing  the 
IPACCP  requires  that  as  a  condition  to 
receiving  a  grant  from  CSREES,  the  NGO 
must  "contribute  in-kind  resoiuces 
toward  the  implementation  of  the 
grant."  To  comply  with  this  provision, 
CSREES  has  determined  that  applicants 
must  provide  at  least  25  percent  of  total 
project  resources  on  an  in-kind  basis 
during  the  term  of  the  grant  award.  The 
Federal  share  of  IPACCP  costs  can  be  no 
more  than  75  percent  of  total  project 
costs. 

IPACCP  grantees  may  provide 
matching  resoxuces  through  in-kind 
contributions  from  their  own 
organization  or  from  third-party  in-kind 
contributions,  fairly  evaluated, 
including  facilities.  The  non-Federal 
share  of  the  resources  may  come  from 
State  government,  local  government, 
other  non-profit  entities,  or  private 
soiuces.  Examples  of  qualifying 
matching  contributions  may  include 
dfrect  costs  such  as:  rent  for  office  space 
used  exclusively  for  the  funded  project; 
duplication  or  postage  costs;  and  staff 
time  from  an  entity  other  than  the 
applicant  for  IPACCP  activities. 

E.  Funding  Restrictions 

Applicants  should  ensure  their 
proposed  work  fully  justifies  the 
$200,000  that  is  available. 

The  award  will  be  made  based  on  the 
merit  of  the  proposed  project  with 
budgets  considered  only  after  the  merits 
of  the  project  have  been  determined. 
USDA  reserves  the  right  to  negotiate 
final  budgets  with  the  successful 
applicant.  The  grantee  shall  perform  a 
substantive  portion  of  the  project.  No 
more  than  one-half  of  an  IPACCP  award, 
as  determined  by  budget  expenditures, 
may  be  subawarded  or  subcontracted  to 
other  organizations.  For  additional 
knowledge  or  expertise  that  is  not 
available  within  the  applicant 
organization,  funds  for  expert 
consultation  may  be  included  in  the 
"All  Other  Direct  Costs"  section  of  the 
proposed  budget. 

F.  Types  of  Applications 

In  FY  2002,  applications  should  be 
submitted  to  the  IPACCP  as  a  New 
Application.  This  is  a  project 
application  that  has  not  been  previously 
submitted  to  the  Program.  All  New- 
Applications  will  be  reviewed 
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competitively  using  the  selection 
process  and  evaluation  criteria 
described  in  Part  IV — Review  Process. 

Part  n — Program  Description 

A.  Project  Types 

In  FY  2002  $200,000  is  available  for 
a  single,  standard  grant  to  establish  and 
operate  a  national  information 
clearinghouse  for  innovative  approaches 
to  common  commimity  problems  and  to 
provide  information  and  guidance  to 
other  targeted  entities  on  innovative 
programs.  Applicants  may  request 
funding  for  up  to  three  years  in  duration 
with  a  bodget  of  not  more  than 
$200,000. 

B.  Program  Description 

The  purpose  of  the  Innovative 
Programs  for  Addressing  Common 
Community  Problems  is  to  gather  and 
disseminate  among  local,  community, 
state,  and  Federal  organizations  and 
agencies  information  about  innovative 
programs  that  address  or  ameliorate 
common  commimity  problems  in  the 
general  subject  areas  of  food,  nutrition, 
and  agriculture,  including  the  loss  of 
farms  and  ranches,  rural  poverty, 
welfare  dependency,  hunger, 
community  food  insecurity,  the  need  for 
job  training,  and  the  need  for  self- 
sufficiency  by  individuals  and 
communities.  The  grantee  should  also 
receive  and  distribute  information  on 
Community  Food  Projects  supported  bv 
CSREES. 

In  addition  to  operating  a  national 
information  clearinghouse  on 
iimovative  means  to  address  community 
problems,  the  grantee  will  also  provide 
information  and  guidance  oii  innovative 
programs  through  other  means,  for 
example,  workshops,  printed  or  copied 
materials,  and  electronic  means. 
Clearinghouse  information  should  be 
readily  available  to  and  easily  accessible 
by  Federal,  state,  and  local  government 
agencies,  local  community  leaders,  non- 
governmental organizations,  and  the 
public. 

Part  in — Preparation  of  An  Application 

A.  Program  Application  Materials 

Program  application  materials 
(application  Idt)  are  available  at  the 
CSREES  Funding  Opportimities  Web 
site  (http://www.reeusda.gOv/l  700/ 
funding/ ourfund.htm).  If  you  do  not 
have  access  to  the  Web  page  or  have 
trouble  downloading  material  and  you 
would  like  a  hardcopy,  you  may  contact 
the  Proposal  Services  Unit,  USDA/ 
CSREES  at  (202)  401-5048.  When 
calling  the  Proposal  Services  Unit, 
please  indicate  that  you  are  requesting 
the  RFA  and  associated  application 


forms  for  the  Innovative  Programs  for 
Addressing  Common  Community 
Problems.  These  materials  also  may  be 
requested  via  Internet  by  sending  a 
message  with  your  name,  mailing 
address  (not  e-mail)  and  phone  number 
to  psb@reeusda.gov.  State  that  you  want 
a  copy  of  the  RFA  and  the  associated 
application  forms  for  IPACCP  and 
request  that  the  materials  be  sent  by 
overnight  delivery. 

B.  Content  of  Applications 

The  application  should  be  prepared 
following  the  guidelines  and  the 
instructions  below.  Each  application 
must  contain  the  following  elements  in 
the  order  indicated: 

1.  General 

Use  the  following  guidelines  to 
prepare  an  application.  Proper 
preparation  of  applications  will  assist 
reviewers  in  evaluating  the  merits  of 
each  application  in  a  systematic, 
consistent  fashion: 

(a)  Prepare  the  application  on  only 
one  side  of  the  page  using  standard  size 
(8  Vz  X  ll'^  white  paper,  one-inch 
margins,  typed  or  word  processed  using 
no  type  smaller  than  12  point  font,  and 
single  or  double  spaced.  Use  an  easily 
readable  font  face  (e.g.,  Geneva, 
Helvetica,  Times  Roman). 

(b)  Number  each  page  of  the 
application  sequentially,  starting  with 
the  Project  Description,  including  the 
budget  pages,  required  forms,  and  any 
appendices. 

(c)  Staple  the  application  in  the  upper 
left-hand  comer.  Do  not  bind.  An 
original  and  four  copies  (five  total)  must 
be  submitted  in  one  package. 

(d)  Include  original  illustrations 
(photographs,  color  prints,  etc.)  in  all 
copies  of  the  application  to  prevent  loss 
of  meaning  through  poor  quality 
reproduction. 

(e)  The  contents  of  the  application 
should  be  assembled  in  the  following 
order: 

(1)  Proposal  Cover  Page  (Form 
CSREES-2002,  Page  A) 

(2)  Table  of  Contents 

(3)  Project  Summary  (Form  CSREES- 
2003) 

(4)  Project  Description 

(5)  References 

(6)  Appendices  to  Project  Description 

(7)  Key  Personnel 

(8)  Collaborative  Arrangements 
(including  Letters  of  Support) 

(9)  Budget  (Form  CSREES-2004) 

(10)  Budget  Narrative 

(11)  Matching 

(12)  Current  and  Pending  Support 
(Form  CSREES-2005) 

(13)  Assurance  Statement(s)  (Form 
CSREES-2008) 


(14)  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  (Form 
CSREES-2006) 

(15)  Page  B,  Proposal  Cover  Page 
(Form  CSREES-2002),  Personal  Data  on 
Project  Director 

2.  Proposal  Cover  Page  (Form  CSREES- 
2002) 

Please  note  that  Form  CSREES-2002 
is  comprised  of  two  parts — Page  A 
which  is  the  "Proposal  Cover  Page"  and 
Page  B  which  is  the  "Personal  Data  on 
Project  Director." 

Page  A 

Each  copy  of  each  grant  application 
must  contain  a  "Proposal  Cover  Page," 
Form  CSREES-2002.  One  copy  of  the 
application,  preferably  the  original, 
must  contain  the  pen-and-ink 
signature(s)  of  the  proposing  Project 
Directors  (PD's)  and  the  AuSiorized 
Organizational  Representative  (AOR), 
the  individual  who  possesses  the 
necessary  authority  to  commit  the 
organization's  time  and  other  relevant 
resources  to  the  project.  If  there  are 
more  than  three  co-PD's  for  an 
application,  please  list  additional  co- 
PD's  on  a  separate  sheet  of  paper  (with 
appropriate  information  and  signatures) 
and  attach  to  the  Proposal  Cover  Page 
(Form  CSREES-2002).  Any  proposed  PD 
or  co-PD  whose  signatiue  does  not 
appear  on  Form  CSREES-2002  or 
attached  additional  sheets  will  not  be 
listed  on  any  resulting  grant  award. 
Complete  both  signatiire  blocks  located 
at  the  bottom  of  the  "Proposal  Cover 
Page"  form. 

Form  CSREES-2002  serves  as  a  source 
document  for  the  CSREES  grant 
database;  it  is  therefore  important  that  it 
be  accurately  completed  in  its  entirety, 
especially  the  e-mail  addresses 
requested  in  blocks  4.c.  and  18.c. 
However,  the  following  items  are 
highlighted  as  having  a  high  potential 
for  errors  or  misinteipretations: 

(a)  Type  of  Performing  Organization 
(Blocks  6A  and  6B).  For  block  6A,  a 
check  should  be  placed  in  the 
appropriate  box  to  identify  the  non- 
profit or  non-governmental  organization 
which  is  the  legal  applicant  named  in 
block  1.  Only  one  box  should  be 
checked.  For  block  6B,  please  check  as 
many  boxes  that  apply  to  the  affiliation 
of  the  PD  listed  in  block  16. 

(b)  Title  of  Proposed  Project  (Block  7). 
The  title  of  the  project  must  be  brief 
(140-character  maximum,  including 
spaces),  yet  represent  the  major  thrust  of 
the  effort  being  proposed. 

(c)  Program  to  Which  You  Are 
Applying  (Block  8).  Enter  Innovative 
Programs  for  Addressing  Common 
Conmiunity  Problems  or  IPACCP. 
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(d)  Type  of  Request  (Block  14).  Check 
the  block  for  "New." 

(e)  Project  Director  (PD)  (Blocks  16- 
19).  Blocks  16-18  are  used  to  identify 
the  PD  and  Block  19  to  identify  co-PD's. 
If  needed,  additional  co-PD's  may  be 
listed  on  a  separate  sheet  of  paper  and 
attached  to  Form  CSREES-2002,  the 
Proposal  Cover  Page,  with  the 
applicable  co-PD  information  and 
signatures.  Listing  multiple  co-PD's, 
beyond  those  required  for  genuine 
collaboration,  is  discoiuraged. 

Page  B 

Page  B  should  be  submitted  only  with 
the  original  signature  copy  of  the 
application  and  should  be  placed  as  the 
last  page  of  the  original  copy  of  the 
application.  This  page  contains  personal 
data  on  the  PD(s).  CSREES  requests  this 
information  in  order  to  monitor  the 
operation  of  its  review  and  awards 
processes.  This  page  will  not  be 
duplicated  or  used  during  the  review 
process.  Please  note  that  failure  to 
submit  this  information  will  in  no  way 
affect  consideration  of  your  application. 

3.  Table  of  Contents 

For  consistency  and  ease  in  locating 
information,  each  application  must 
contain  a  detailed  Table  of  Contents 
immediately  following  the  proposal 
cover  page.  The  Table  of  Contents 
should  contain  page  numbers  for  each 
component  of  the  application.  Page 
niunbering  should  begin  with  the  first 
page  of  the  Project  Description. 

4.  Project  Summary  (Form  CSREES- 
2003) 

The  application  must  contain  a 
"Project  Summary,"  Form  CSREES- 
2003.  The  summary  should  be  no  more 
than  250  words,  contained  within  the 
box,  placed  immediately  after  the  Table 
of  Contents,  and  not  be  numbered.  The 
names  and  affiliated  organizations  of  all 
PD's  and  co-PD's  should  be  listed  on 
this  form,  in  addition  to  the  title  of  the 
project.  The  summary  should  be  a  self- 
contained,  specific  description  of  the 
activity  to  be  undertaken  and  should 
focus  on:  overall  project  goal(s]  and 
supporting  objectives;  plans  to 
accomplish  project  goal(s);  and 
relevance  of  the  project  to  the  goals  of 
the  program.  The  importance  of  a 
concise,  informative  Project  Summary 
caimot  be  overemphasized.  If  there  are 
more  than  four  co-PD's  for  an 
application,  please  list  additional  co- 
PD's  on  a  separate  sheet  of  paper  (with 
appropriate  information)  and  attach  to 
the  Project  Summary  (Form  CSREES- 
2003). 


5.  Project  Description 

Please  Note:  The  Project  Description  shall 
not  exceed  15  pages  of  written  text  and  up 
to  10  pages  of  additional  pages  for  figures 
and  tables.  This  maximum  (25  pages)  has 
been  established  to  ensure  fair  and  equitable 
competition. 

A  narrative  Project  Description  must  repeat 
and  respond  to  the  points  in  (a)  through  (d) 
below: 

(a)  How  common  community 
problems  upon  which  information  is  to 
be  gathered  will  be  identified. 
Succinctly  describe  the  process  by 
which  the  most  common  community 
problems  contributing  to  food 
insecurity,  in  the  opinion  of  the 
applicant,  will  be  identified.  This 
section  should  also  address  how 
information  on  iimovative  programs 
addressing  such  problems  will  be 
gathered.  At  a  minimum,  these 
problems  should  include:  loss  of  farms 
and  ranches;  rural  poverty;  welfare 
dependency;  hiuiger;  the  need  for  job 
training;  and  the  need  for  self- 
sufficiency  by  individuals  and 
commimities. 

Information  on  CSREES  supported 
Community  Food  Projects  (CFP)  must 
also  be  gathered,  and  the  applicant 
should  describe  how,  in  coordination 
with  CSREES  and  the  Community  Food 
Security  Coalition,  CFP  information  will 
be  gathered  and  disseminated. 

(b)  How  targeted  entities  virill  be 
identified.  The  applicant  should  provide 
a  systematic  approach  to  identifying 
appropriate  targeted  entities — Federal 
agencies.  States,  political  subdivisions, 
and  other  non-govermnental 
organizations — involved  in  food, 
nutrition,  and  agriculture  issues. 

(c)  How  IPACCP  information  will  be 
delivered  to  targeted  entities.  Applicants 
should  detail  potential  methods  for 
delivering  information  to  targeted 
entities.  Describe  experience  in 
delivering  information  on  programs  that 
effectively  address  commimity 
problems,  including  loss  of  farms  and 
ranches,  nual  poverty,  welfare 
dependency,  hunger,  the  need  for  job 
training,  and  the  need  for  self- 
sufficiency  by  individuals  and 
communities,  that  can  be  implemented 
by  other  targeted  entities; 

(d)  How  a  national  information 
clearinghouse  will  be  organized  and 
operated.  Applicants  should  discuss 
how  a  national  clearinghouse  will 
function  in  responding  to  inquiries 
about  hunger  and  poverty  issues. 
Applicants  should  address  how  various 
types  of  requests — ^telephonic, 
electronic,  and  mail — will  be  handled  to 
provide  expeditious  responses  to 
targeted  entities. 


(e)  Organizational  experience. 
Provide  information  on  the  applicant's 
experience  in  IPACCP-type  activities. 
To  be  eligible  for  an  award,  the 
applicant  and/or  collaborators  must  be 
experienced  in  working  with  targeted 
entities  and  in  organizing  workshops, 
identifying  model  programs,  receiving 
and  commimicating  information,  and 
operating  a  national  clearinghouse.  If 
other  NGOs  are  to  be  involved  in 
carrying  out  the  proposed  work  plan, 
their  role  should  be  outlined  and  their 
experience  also  detailed  in  the 
application.  Letters  irom  the 
organizations  involved  acknowledging 
their  support  and  contributions  must  be 
provided  in  an  appendix  to  the 
proposal. 

(i)  Timeline.  Identify  the  major 
milestones  that  will  indicate  progress 
toward  achieving  the  project  goals. 
Provide  a  timeline  or  systematic 
description  of  the  approach  for 
accomplishing  major  project  objectives. 

(g)  Evaluation.  The  IPACCP  grantee 
will  work  in  conjunction  with  the 
Community  Food  Security  Coalition  to 
determine  appropriate  evaluation 
measures  for  IPACCP  activities  and  then 
proceed  to  institute  those  measures.  The 
Community  Food  security  Coalition 
ciurently  has  an  evaluation  grant  so 
coordination  is  important. 

6.  References 

All  references  to  works  cited  should 
be  completed,  including  titles  and  all 
co-authors,  and  should  conform  to  an 
acceptable  journal  format.  References 
are  not  considered  in  the  page- 
limitation  for  the  Project  Description. 

7.  Appendices  to  Project  Description 

Appendices  to  the  Project  Description 
are  allowed  if  they  are  directly  germane 
to  the  proposed  project.  The  addition  of 
appendices  should  not  be  used  to 
circumvent  the  text  and/cr  figures  and 
tables  page  limitations. 

8.  Key  Personnel 

The  following  should  be  included  as 
appropriate: 

(a)  The  roles  and  responsibilities  of 
each  PD  and/or  collaborator  should  be 
clearly  described;  and 

(b)  The  vitae  of  the  PD  and  each  co- 
PD,  senior  associate,  and  other 
professional  personnel.  This  section 
should  include  the  vitae  of  all  key 
persons  who  are  expected  to  work  on 
the  project,  whether  or  not  CSREES 
funds  are  sought  for  their  support.  The 
vitae  should  be  limited  to  two  (2)  pages 
each  in  length,  excluding  publications 
listings.  The  vitae  should  include  a 
presentation  of  academic  and  research 
credentials,  as  applicable,  e.g.,  earned 
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degrees,  teaching  experience, 
employment  history,  professional 
activities,  honors  and  awards,  and 
grants  received.  A  chronological  list  of 
all  publications  in  refereed  journals 
during  the  past  four  (4)  years,  including 
those  in  press,  must  be  provided  for 
each  project  member  for  whom  a 
curriculum  vitae  is  provided.  Also  list 
only  those  non-refereed  technical 
publications  that  have  relevance  to  the 
proposed  project.  All  authors  should  be 
listed  in  the  same  order  as  they  appear 
on  each  paper  cited,  along  with  the  title 
and  complete  reference  as  these  usually 
appear  in  journals. 

9.  Collaborative  Arrangements 

If  it  will  be  necessary  to  enter  into 
formal  consulting  orcollaborative 
arrangements  with  others,  such 
arrangements  should  be  fully  explained 
and  justified.  If  the  consultant{s)  or 
collaborator(s)  are  known  at  the  time  of 
application,  a  vitae  or  resume  should  be 
provided.  In  addition,  evidence  (e.g., 
letter  or  support)  should  be  provided 
that  the  collaborators  involved  have 
agreed  to  render  these  services.  The 
applicant  also  will  be  required  to 
provide  additional  information  on 
consultants  and  collaborators  in  the 
budget  portion  of  the  application.  See 
instructions  in  the  application  forms  for 
completing  Form  CSREES-2004, 
Budget.  I 

10.  Budget 

(a)  Budget  Form  {Form  CSREES-2004) 

Prepare  the  Budget.  Form  CSREES- 
2004,  in  accordance  with  instructions 
provided  with  the  application  forms.  A 
budget  form  is  required  for  each  year  of 
requested  support.  In  addition,  a 
cumulative  budget  is  required  detailing 
the  requested  total  support  for  the 
overall  project  period.  The  budget  form 
may  be  reproduced  as  needed  by 
applicants.  Funds  may  be  requested 
under  any  of  the  categories  listed  on  the 
form,  provided  that  the  item  or  service 
for  which  support  is  requested  is 
allowable  under  the  authorizing 
legislation,  the  applicable  statutes, 
regulations,  and  Federal  cost  principles, 
and  these  program  guidelines,  and  can 
be  justified  as  necessary  for  the 
successful  conduct  of  the  proposed 
project.  Applicants  also  must  include  a 
budget  narrative  to  justify  their  budget 
requests  (see  section  11  below.) 

(b)  Indirect  Costs 

If  available,  the  current  rate 
negotiated  with  the  cognizant  Federal 
negotiating  agency  should  be  used. 
Indirect  costs  may  not  exceed  the 
negotiated  rate.  If  a  negotiated  rate  is 
used,  the  percentage  and  base  should  be 


indicated  in  the  space  allotted  under 
item  L.  on  the  Budget  Form.  If  no  rate 
has  been  negotiated,  a  reasonable  dollar 
amount  for  indirect  costs  may  be 
requested,  which  will  be  subject  to 
approval  by  USDA.  In  the  latter  case,  if 
a  proposal  is  recommended  for  funding, 
an  indirect  cost  rate  proposal  must  be 
submitted  prior  to  award  to  support  the 
amount  of  indirect  costs  requested. 
CSREES  will  request  an  indirect  cost 
rate  proposal  and  provide  instructions, 
as  necessary.  An  applicant  may  elect  not 
to  charge  indirect  costs  and,  instead,  use 
all  grant  funds  for  direct  costs.  If 
indirect  costs  are  not  charged,  the 
phrase  "None  requested"  should  be 
written  in  this  space. 

1 1 .  Budget  Narrative 

All  budget  categories,  with  the 
exception  of  Indirect  Costs,  for  which 
support  is  requested,  must  be 
individually  listed  (with  costs)  in  the 
same  order  as  the  budget  and  justified 
on  a  separate  sheet  of  paper  and  placed 
immediately  behind  the  Budget  form. 

12.  Matching 

As  stated  in  above,  in-kind  matching 
resources  are  mandatory  for  all  IPACCP 
projects.  All  of  the  applicant's  matching 
support  should  be  shown  on  the  original 
budget  in  the  appropriate  categories 
(salary,  materials  and  supplies, 
equipment,  etc.)  A  budget  narrative  for 
these  items  must  also  be  included. 
Proposals  should  include  written 
verification  of  commitments  of 
matching  support  of  in-kind 
contributions  from  third  parties. 

Written  verification  means  that  for 
any  third  party  in-kind  contributions,  a 
separate  pledge  agreement  for  each 
contribution,  signed  by  the  authorized 
organizational  representatives  of  the 
donor  organization  and  the  applicant 
organization,  which  must  include:  (1) 
The  name,  address,  and  telephone 
number  of  the  donor;  (2)  the  name  of  the 
applicant  organization;  (3)  the  title  of 
the  project  for  which  the  donation  is 
made;  (4)  a  good  faith  estimate  of  the 
current  fair  market  value  of  the  third 
party  in-kind  contribution;  and  (5)  a 
statement  that  the  donor  will  make  the 
contribution  diu-ing  the  grant  period. 

The  sources  and  amounts  of  all 
matching  support  from  outside  the 
applicant  institution  should  be 
summarized  on  a  separate  page  and 
placed  in  the  proposal  immediately 
following  the  Budget  Narrative.  All 
pledge  agreements  must  be  placed  in  the 
proposal  immediately  following  the 
sununary  of  matching  support.  The 
value  of  applicant  contributions  to  the 
project  shall  be  established  in 


accordance  with  applicable  cost 
principles. 

13.  Current  and  Pending  Support  (Form 
CSREES-2005) 

All  applications  must  contain  Form 
CSREES-2005  listing  other  current 
public  or  private  support  (including  in- 
house  support)  to  which  personnel  (i.e., 
individuals  submitting  a  vitae  in 
response  to  item  8.(b)  of  this  part) 
identified  in  the  application  have 
committed  portions  of  their  time, 
whether  or  not  salary  support  for 
person{s)  involved  is  included  in  the 
budget.  Please  follow  the  instructions 
provided  on  this  form.  Concmrent 
submission  of  identical  or  similar 
applications  to  possible  sponsors  will 
not  prejudice  application  review  or 
evaluation  by  CSREES.  However,  an 
application  that  duplicates  or  overlaps 
substantially  with  an  application 
already  reviewed  and  funded  (or  to  be 
funded)  by  another  organization  or 
agency  will  not  be  funded  imder  this 
program.  Please  note  that  the  project 
being  proposed  should  be  included  in 
the  pending  section  of  the  form. 

14.  Assiu-ance  Statement(s)  (Form 
CSREES-2008) 

A  number  of  situations  encountered 
in  the  conduct  of  projects  require 
special  assurances,  supporting 
documentation,  etc.,  before  funding  can 
be  approved  for  the  project.  In  addition 
to  any  other  situation  that  may  exist 
with  regard  to  a  particular  project, 
applications  involving  emy  of  the 
following  elements  must  comply  with 
the  additional  requirements  as 
applicable. 

15.  Certifications 

Note  that  by  signing  Form  CSREES- 
2002  the  applicant  is  providing  the 
certifications  required  by  7  CFR  part 
3017,  regarding  Debarment  and 
Suspension  and  Drug-Free  Workplace, 
and  7  CFR  part  3018,  regarding 
Lobbying.  The  certification  forms  are 
included  in  the  application  package  for 
informational  purposes  only.  These 
forms  should  not  be  submitted  with  the 
application  since  by  signing  Form 
CSREES-2002  your  organization  is 
providing  the  required  certifications.  If 
the  project  will  involve  a  subcontractor 
or  consultant,  the  subcontractor/ 
consultant  should  submit  a  Form  AD- 
1048,  Certification  Regarding 
Debarment,  Suspension,  Ineligibility 
and  Voluntary  Exclusion — Lower  Tier 
Covered  Transactions,  to  the  grantee 
organization  for  retention  in  their 
records.  This  form  should  not  be 
submitted  to  USDA. 
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16.  Compliance  with  the  National 
Environmental  Policy  Act  (NEPA)  (Form 
CSREES-2006) 

As  outlined  in  7  CFR  part  3407  (the 
Cooperative  State  Research,  Education, 
and  Extension  Service  regulations 
implementing  NEPA),  the 
environmental  data  for  any  proposed 
project  is  to  be  provided  to  CSREES  so 
that  CSREES  may  determine  whether 
any  further  action  is  needed.  In  some 
cases,  however,  the  preparation  of 
environmental  data  may  not  be 
required.  Certain  categories  of  actions 
are  excluded  from  the  requirements  of 
NEPA. 

In  order  for  CSREES  to  determine 
whether  any  further  action  is  needed 
with  respect  to  NEPA,  pertinent 
information  regarding  \he  possible 
environmental  impacts  of  a  particular 
project  is  necessary;  therefore,  Form 
CSREES-2006,  "NEPA  Exclusions 
Form,"  must  be  included  in  the 
application  indicating  whether  the 
applicant  is  of  the  opinion  that  the 
project  falls  within  a  categorical 
exclusion  and  the  reasons  therefore.  If  it 
is  the  applicant's  opinion  that  the 
proposed  project  falls  within  the 
categorical  exclusions,  the  specific 
exclusion(s)  must  be  identified. 

Even  though  a  project  may  fall  within 
the  categorical  exclusions,  CSREES  may 
determine  that  an  Envlrormiental 
Assessment  or  an  Environmental  Impact 
Statement  is  necessary  for  an  activity,  if 
substantial  controversy  on 
environmental  grounds  exists  or  if  other 
extraordinary  conditions  or 
circumstances  are  present  which  may 
cause  such  activity  to  have  a  significant 
environmental  effect. 

C.  Submission  of  Applications 

1.  When  To  Submit  (Deadline  Date) 

Applications  must  be  received  by 
COB  on  September  20,  2002  (5  p.m. 
Eastern  Time).  Applications  received 
after  this  deadline  will  not  be 
considered  for  funding. 

2.  What  To  Submit 

An  original  and  four  copies  (a  total  of 
five  copies)  of  the  application  must  be 
submitted  in  one  package. 

3.  Where  To  Submit 

Applicants  are  strongly  encouraged  to 
submit  completed  applications  via 
overnight  mail,  U.S.  Postal  Service 
express  mail  or  delivery  service  to 
ensure  timely  receipt  by  the  USDA.  The 
address  for  hand-delivered  applications 
or  applications  submitted  using  express 
mail  (U.  S.  Postal  Service)  or  overnight 
coiirier  service  is: 


Innovative  Programs  for  Addressing 
Common  Conmiimity  Problems,  c/o 
Proposal  Services  Unit,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture.  Room  1420,  Waterfront 
Centre,  800  9th  Street,  SW., 
Washington,  DC  20024.  Telephone: 
(202) 401-5048. 

Applications  sent  via  the  U.S.  Postal 
Service  must  be  sent  to  the  following 
address: 

Innovative  Programs  for  Addressing 
Common  Community  Problems,  c/o 
Proposal  Services  Unit,  Cooperative 
State  Research,  Education,  and 
Extension  Service,  U.S.  Department  of 
Agriculture,  Stop  2245, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-2245. 

D.  Acknowledgment  of  Applications 

The  receipt  of  all  applications  will  be 
acknowledged  by  e-mail.  Therefore, 
applicants  are  strongly  encouraged  to 
provide  accurate  e-mail  addresses, 
where  designated,  on  the  Form 
CSREES-2002.  If  the  applicant's  e-mail 
address  is  not  indicated,  CSREES  will 
acknowledge  receipt  of  the  application 
by  letter. 

If  the  applicant  does  not  receive  an 
acknowledgment  within  60  days  of  the 
submission  deadline,  please  contact  the 
program  director.  Once  the  application 
has  been  assigned  an  application 
number,  please  cite  that  niunber  on  all 
future  correspondence. 

Part  IV — Review  Process 

A.  General 

Each  application  will  be  evaluated  in 
a  two-part  process.  First,  each 
application  will  be  screened  to  ensure 
that  it  meets  the  administrative 
requirements  as  set  forth  in  this  RFA. 
Second,  applications  that  meet  these 
requirements  will  be  technically 
evaluated  by  CSREES  staff. 

Since  the  award  process  must  be 
completed  by  September  30,  2002, 
applicants  should  submit  fully 
developed  applications  that  meet  all  the 
requirements  set  forth  in  this  RFA  and 
have  fully  developed  budgets  as  well. 
However,  USDA  does  retain  the  right  to 
conduct  discussions  with  applicants  to 
resolve  technical  and/or  budget  issues 
as  it  deems  necessary. 

At  least  three  members  of  the  CSREES 
staff  will  conduct  the  merit  review 
based  on  the  evaluation  criteria. 
Evaluated  applications  will  be  ranked 
based  on  merit.  Final  approval  for  the 
application  reconunended  for  an  award 
will  be  made  by  the  Administrator. 


B.  Evaluation  Factors 

The  evaluation  of  Innovative 
Programs  for  Addressing  Common 
Community  Problems  applications  by 
CSREES  reviewers  will  be  based  on  the 
following  criteria,  weighted  relative  to 
each  other,  and  assigned  a  point  value, 
as  noted  in  the  parentheses  following 
each  criteria  discussion: 

1.  How  common  community  problems 
upon  which  information  will  be 
gathered  will  be  identified.  The 
applicant  should  describe  its  process  for 
identifying  community  problems  related 
to  hunger  and  poverty,  along  with 
proposed  solutions  for  such  problems, 
and  how  the  applicant  will  determine 
which  problems  and  solutions  will  be 
included  in  the  clearinghouse  database 
(20  points); 

2.  How  the  applicant  will  identify  and 
collect  information  from  targeted 
entities  (20  points); 

3.  The  appropriateness  of  methods  to 
deliver  IPACCP  information  to  targeted 
entities.  The  applicant  should  describe 
the  full  range  of  activities  that  will 
deliver  information  to  targeted  entities 
and  how  it  will  determine  which  method 
is  most  appropriate  for  which  targeted 
entity  (20  points); 

4.  How  the  applicant  will  organize 
and  operate  a  national  information 
clearinghouse  on  IPACCP  issues  (20 
points);  and 

5.  Organizational  experience  in 
researching  and  disseminating 
information  on  IPACCP  issues  (20 
points). 

C.  Conflicts  of  Interest  and 
Confidentiality 

During  the  evaluation  process, 
extreme  care  will  be  taken  to  prevent 
any  actual  or  perceived  conflicts  of 
interest  that  may  impact  review  or 
evaluation.  Evaluations  will  be 
confidential  to  USDA  staff  members, 
expert  reviewers,  and  the  project 
director(s),  to  the  extent  permitted  by 
law. 

Names  of  submitting  institutions  and 
individuals,  as  well  as  application 
content  and  peer  and  staff  evaluations, 
will  be  kept  confidential,  except  to 
those  involved  in  the  review  process,  to 
the  extent  permitted  by  law.  In  addition, 
the  identities  of  reviewers  will  remain 
confidential  throughout  the  entire 
review  process.  Therefore,  the  names  of 
the  reviewers  will  not  be  released  to 
applicants. 

Part  V — Award  Administration 

A.  General 

Within  the  limit  of  funds  available  for 
such  purpose,  the  awarding  official  of 
CSREES  shall  make  grant  to  the 
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applicant  whose  application  is  judged 
most  meritorious  under  the  procedures 
set  forth  in  this  RFA.  The  date  specified 
by  the  awarding  official  of  CSREES  as 
the  effective  date  of  the  grant  shall  be  no 
later  than  September  30  of  the  Federal 
fiscal  year  in  which  the  project  is 
approved  for  support  and  funds  are 
appropriated  for  such  purpose,  unless 
otherwise  permitted  by  law.  It  should  be 
noted  that  the  project  need  not  be 
initiated  on  the  grant  effective  date,  but 
as  soon  thereafter  as  practical  so  that 
project  goals  may  be  attained  within  the 
funded  project  period.  All  funds  granted 
by  CSREES  under  this  RFA  shall  be 
expended  solely  for  the  purpose  for 
which  the  funds  are  granted  in 
accordance  with  the  approved 
application  and  budget,  the  regulations, 
the  terms  and  conditions  of  the  award, 
the  applicable  Federal  cost  principles, 
and  the  Department's  assistance 
regulations  (parts  3015  and  3019  of  7 
CFR). 

B.  Organizational  Management 
Information 

Specific  management  information 
relating  to  an  applicant  shall  be 
submitted  on  a  one-time  basis  as  part  of 
the  responsibility  determination  prior  to 
the  award  of  a  grant  identified  under 
this  RFA,  if  such  information  has  not 
been  provided  previously  under  this  or 
another  CSREES  program.  CSREES  will 
provide  copies  of  forms  recommended 
for  use  in  fulHlling  these  requirements 
as  part  of  the  pre-award  process. 
Although  an  applicant  may  be  eligible 
based  on  its  status  as  one  of  these 
entities,  there  are  factors  which  may 
exclude  an  applicant  from  receiving 
Federal  financial  and  non-financial 
assistance  and  benefits  under  this 
program  (e.g.,  debarment  or  suspension 
of  an  individual  involved  or  a 
determination  that  an  applicant  is  not 
responsible  based  on  submitted 
organizational  management 
information). 

C.  Award  Document  and  Notice  of 
Award 

The  grant  award  document  will 
provide  pertinent  instructions  and 
information,  including  at  a  minimum, 
the  following: 

(1)  Legal  name  and  address  of 
performing  organization  or  institution  to 
whom  the  Administrator  has  awarded  a 
grant  under  the  terms  of  this  request  for 
applications; 

(2)  Title  of  project; 

(3)  Name(s)  and  institution(s)  of  PD's 
chosen  to  direct  and  control  approved 
activities; 

(4)  Identifying  grant  number  assigned 
by  the  Department; 


(5)  Project  period,  specifying  the 
amount  of  time  the  Department  intends 
to  support  the  project  without  requiring 
re-competition  for  funds; 

(6)  Total  amount  of  Departmental 
financial  assistance  approved  by  the 
Administrator  during  the  project  period; 

(7)  Legal  authority(ies)  under  which 
the  grant  is  awarded; 

(8)  Approved  budget  plan  for 
categorizing  allocable  project  funds  to 
accomplish  the  stated  purpose  of  the 
grant  award;  and 

(9)  Other  information  or  provisions 
deemed  necessary  by  CSRHIS  to  carry 
out  its  respective  granting  activities  or 
to  accomplish  the  purpose  of  a 
particular  grant. 

Part  VI — Additional  Information 

A.  Access  To  Review  Information 

Copies  of  reviews,  not  including  the 
identity  of  reviewers,  and  a  sunomary  of 
the  e.xpert  reviewers'  comments  will  be 
sent  to  the  applicant  PD  after  the  review 
process  has  been  completed.     . 

B.  Use  of  Funds;  Changes 

1.  Delegation  of  Fiscal  Responsibility 

Unless  the  terms  and  conditions  of 
the  grant  state  otherwise,  the  grantee 
may  not  in  whole  or  in  part  delegate  or 
transfer  to  another  person,  institution, 
or  organization  the  responsibility  for  use 
or  expenditure  of  IPACCP  funds. 

2.  Changes  in  Project  Plans 

a.  The  permissible  changes  by  the 
grantee,  PD(s),  or  other  key  project 
personnel  in  the  approved  project  shall 
be  limited  to  changes  in  methodology, 
techniques,  or  other  similar  aspects  of 
the  project  to  expedite  achievement  of 
the  project's  approved  goals.  If  the 
grantee  or  the  PD(s)  is  uncertain  as  to 
whether  a  change  complies  with  this 
provision,  the  question  must  be  referred 
to  the  Authorized  Departmental  Officer 
(ADO)  for  a  final  determination.  The 
ADO  is  the  signatory  of  the  award 
document,  not  the  program  contact. 

b.  Changes  in  approved  goals  or 
objectives  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes.  In 
no  event  shall  requests  for  such  changes 
be  approved  which  are  outside  the 
scope  of  the  original  approved  project. 

c.  Changes  in  approved  project 
leadership  or  the  replacement  or 
reassignment  of  other  key  project 
personnel  shall  be  requested  by  the 
grantee  and  approved  in  writing  by  the 
ADO  prior  to  effecting  such  changes. 

d.  Transfers  of  actual  performance  of 
the  substantive  programmatic  work  in 
whole  or  in  part  and  provisions  for 
payment  of  funds,  whether  or  not 


Federal  funds  are  involved,  shall  be 
requested  by  the  grantee  «ind  approved 
in  writing  by  the  ADO  prior  to  effecting 
such  transfers,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  grant. 

e.  Changes  in  Project  Period:  The 
project  period  may  be  extended  by 
CSREES  without  additional  financial 
support,  for  such  additional  period(s)  as 
the  ADO  determines  may  be  necessary 
to  complete  or  fulfill  the  purposes  of  an 
approved  project.  Any  extension  of  time 
shall  be  conditioned  upon  prior  request 
by  the  grantee  and  approval  in  writing 
by  the  ADO,  unless  prescribed 
otherwise  in  the  terms  and  conditions  of 
the  grant. 

f.  Changes  in  Approved  Budget: 
Changes  in  an  approved  budget  must  be 
requested  by  the  grantee  and  approved 
in  writing  by  the  ADO  prior  to 
instituting  such  changes  if  the  revision 
will  involve  transfers  or  expenditures  of 
amounts  requiring  prior  approval  as  set 
forth  in  the  applicable  Federal  cost 
principles.  Departmental  regulations,  or 
grant  award. 

C.  Expected  Program  Outputs  and 
Reporting  Requirements 

Upon  the  award  of  a  grant,  applicants 
will  be  requested  to  finalize  goals  and 
objectives  against  which  progress  will 
be  measured  on  an  annual  basis. 
Grantees  must  submit  an  aimual  report 
narrative  and  budget  siunmary  detailing 
activities  and  expenditures  on  the 
project.  A  format  for  these  reports  will 
be  provided  on  an  aimual  basis  by 
CSREES. 

D.  Applicable  Federal  Statutes  and 
Regulations 

Several  Federal  statutes  and 
regulations  apply  to  grant  applications 
considered  for  review  and  to  project 
grants  awarded  under  this  program. 
These  include,  but  are  not  limited  to: 

7  CFR  part  1,  Subpart  A— USDA 
implementation  of  the  Freedom  of 
Information  Act. 

7  CFR  part  3— USDA  implementation 
of  OMB  Circular  No.  A-129  regarding 
debt  collection. 

7  CFR  part  15,  subpart  A— USDA 
implementation  of  Title  VI  of  the  Civil 
Rights  Act  of  1964,  as  amended. 

7  CFR  part  3015— USDA  Uniform 
Federal  Assistance  Regulations, 
implementing  OMB  directives  [i.e., 
OMB  Circular  Nos.  A-21  and  A-122) 
and  incorporating  provisions  of  31 
U.S.C.  6301-6308  (formeriy  the  Federal 
Grant  and  Cooperative  Agreement  Act  of 
1977,  Pub.  L.  95-224),  as  well  as  general 
policy  requirements  applicable  to 
recipients  of  Departmental  financial 
assistance. 
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7  CFR  part  301  &— USDA  Uniform 
Administrative  Requirements  for  Grants 
and  Cooperative  Agreements  to  State 
and  Local  Governments. 

7  CFR  part  3017— USDA 
implementation  of  Govemmentwide 
Debarment  and  Suspension 
(Nonprocurement)  and 
Govemmentwide  Requirements  for 
Drug-Free  Workplace  (Grants). 

7  CFR  part  3018— USDA 
implementation  of  Restrictions  on 
Lobbying.  Imposes  prohibitions  and 
requirements  for  disclosure  and 
certification  related  to  lobbying  on 
recipients  of  Federal  grants,  cooperative 
agreements,  and  loans. 

7  CFR  part  3019— USDA 
implementation  of  OMB  Circular  A- 
110,  Uniform  Administrative 
Requirements  for  Grants  and  Other 
Agreements  With  Institutions  of  Higher 
Education,  Hospitals,  and  Other 
Nonprofit  Organizations. 

7  CFR  part  3052— USDA 
implementation  of  OMB  Circular  No.  A- 
133,  Audits  of  States,  Local 
Governments,  and  Non-profit 
Organizations. 

7  CFR  part  3407— CSREES  procedures 
to  implement  the  National 
Enviroiunental  Policy  Act  of  1969,  as 
amended. 

29  U.S.C.  794  (section  504, 
Rehabilitation  Act  of  1973)  and  7  CFR 
part  15b  (USDA  implementation  of 
statute) — prohibiting  discrimination 
based  upon  physical  or  mental  handicap 
in  Federally  assisted  programs. 

35  U.S.C.  200  et  seg.— Bayh-Dole  Act, 
controlling  allocation  of  rights  to 
inventions  made  by  employees  of  small 
business  firms  and  domestic  nonprofit 
organizations,  including  imiversities,  in 
Federally  assisted  programs 
(implementing  regulations  are  contained 
in  37  CFR  part  401). 

E.  Confidential  Aspects  of  Applications 
and  Awards 

When  an  application  resiUts  in  a 
grant,  it  becomes  a  part  of  the  record  of 
CSREES  transactions,  available  to  the 
public  upon  specific  request. 
Information  that  the  Secretary 
determines  to  be  of  a  confidential, 
privileged,  or  proprietary  nature  will  be 
held  in  confidence  to  the  extent 
permitted  by  law.  Therefore,  any 
information  that  the  applicant  wishes  to 
have  considered  as  confidential, 
privileged,  or  proprietary  should  be 
clearly  marked  within  the  application. 
The  original  copy  of  an  application  that 
does  not  result  in  a  grant  will  be 
retained  by  the  Agency  for  a  period  of 
one  year.  Other  copies  will  be 
destroyed.  Such  an  application  will  be 
released  only  with  the  consent  of  the 


applicant  or  to  the  extent  required  by 
law.  An  application  may  be  withdrawn 
at  any  time  prior  to  the  final  action 
thereon. 

F.  Regulatory  Information 

For  the  reasons  set  forth  in  the  final 
Rule-related  Notice  to  7  CFR  part  3015, 
subpart  V  (48  FR  29114,  Jime  24,  1983), 
this  program  is  excluded  from  the  scope 
of  the  Executive  Order  12372  which 
requires  intergovenunental  consultation 
with  State  and  local  officials.  Under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  chapter  35),  the 
collection  of  information  requirements 
contained  in  this  Notice  have  been 
approved  under  OMB  Document  No. 
0524-0039. 

G.  Definitions 

For  the  purpose  of  this  program,  the 
following  definitions  are  applicable: 

(1)  Administrator  means  the 
Administrator  of  CSREES  and  any  other 
officer  or  employee  of  the  Department  to 
whom  the  authority  involved  is 
delegated. 

(2)  Authorized  departmental  officer 
means  the  Secretary  or  any  employee  of 
the  Department  who  has  the  authority  to 
issue  or  modify  grant  instruments  on 
behalf  of  the  Secretary. 

(3)  Authorized  organizational 
representative  means  the  president, 
director,  or  chief  executive  officer  or 
other  designated  official  of  the  applicant 
organization  who  has  the  authority  to 
commit  the  resources  of  the 
organization. 

(4)  Budget  period  means  the  interval 
of  time  (usually  12  months)  into  which 
the  project  period  is  divided  for 
budgetary  and  reporting  purposes. 

(5)  Common  Community  Problems 
means  problems  or  issues  that  are  or 
contribute  to  the  underlying  causes  of 
hunger  emd  poverty,  including  the  loss 
of  farms  and  ranches,  rural  poverty, 
welfare  dependency,  the  need  for  job 
training,  and  the  need  for  self- 
sufficiency  by  individuals  and 
communities. 

(6)  Community  Food  Project  is  a 
commimity-based  project  that  requires  a 
one-time  infusion  of  Federal  assistance 
to  become  self-sustaining  and  is 
designed  to  increase  food  security  in  a 
community  by:  (i)  meeting  the  food 
needs  of  low-income  people;  (ii) 
increasing  the  self-reliance  of 
commimities  in  providing  for  their  own 
food  needs;  and  (iii)  promoting 
comprehensive  responses  to  local  food, 
farm,  and  nutrition  issues. 

(7)  Department  or  USDA  means  tlie 
United  States  Department  of 
Agriculture. 


(8)  Grant  means  the  award  by  the 
Secretary  of  funds  to  an  eligible  entity 
to  assist  in  meeting  the  costs  of 
conducting,  for  the  benefit  of  the  public, 
an  identified  project. 

(9)  Grantee  means  the  organization 
designated  in  the  grant  award  document 
as  the  responsible  legal  entity  to  v.-hich 
a  grant  is  awarded. 

(10)  Innovative  Programs  to  Address 
Common  Community  Problems  means 
activities  outlined  in  section  25  (h)  of 
the  Food  Stamp  Act  of  1977,  as 
amended. 

(11)  Matching  means  that  portion  of 
project  costs  not  borne  by  the  Federal 
Government,  including  the  value  of  in- 
kind  contributions. 

(12)  Non-governmental  organization 
means  in  a  literal  sense  any  organization 
that  is  independent  from  government. 
NGOs  are  typically  value-based 
organizations.  Although  the  NGO  sector 
has  become  increasingly 
professionalized  over  the  last  two 
decades,  principles  of  altruism  and 
voluntarism  remain  key  defining 
characteristics. 

(13)  Prior  approval  means  written 
approval  evidencing  prior  consent  by  an 
authorized  departmental  officer. 

(14)  Project  means  the  particular 
activity  within  the  scope  of  the  program 
supported  by  a  grant  award. 

(15)  Project  director  (PD)  means  the 
single  individual  designated  by  the 
grantee  in  the  grant  application  and 
approved  by  the  Secretary  who  is 
responsible  for  the  direction  and 
management  of  the  project. 

(16)  Project  period  means  the  period, 
as  stated  in  the  award  document,  during 
which  Federal  sponsorship  begins  and 
ends. 

(17)  Secretary  means  the  Secretary  of 
Agriculture  and  any  other  officer  or 
employee  of  the  Department  of 
Agriculture  to  whom  the  authority 
involved  is  delegated. 

(18)  Targeted  entities  means  Federal 
agencies,  States,  political  subdivisions, 
and  non-governmental  organizations. 

(19)  Third  party  in-kind  contributions 
means  non-cash  contributions  of 
property  or  services  including  real 
property,  equipment,  supplies  and  other 
expendable  property,  provided  by  non- 
Federal  third  parties  and  directly 
benefiting  and  specifically  identifiable 
to  the  project. 

Done  at  Washington.  DC,  this  4th  day  of 
September  2002. 
Colien  Heffieran, 

Administrator.  Cooperative  State  Research. 
Education,  and  Extension  Service. 
[FR  Doc.  02-23026  Filed  9-9-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Resource  Advisory 
Committee  iMeeting 

AGENCY:  Southwest  Idaho  Resource 
Advisory  Committee,  Boise,  ID,  USDA, 
Forest  Service. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  the  authorities  in 
the  Federal  Advisory  Committee  Act 
{Pub.  L.  92-463)  and  under  the  Secure 
Rural  Schools  and  Community  Self- 
Determination  Act  of  2000  (Pub.  L.  106- 
393)  the  Boise  and  Payette  National 
Forests'  Southwest  Idaho  Resource 
Advisory  Committee  will  meet 
Thursday,  September  26,  2002  in 
Cascade,  Idaho  for  a  business  meeting. 
The  meeting  is  open  to  the  public. 
SUPPLEMENTARY  INFORMATION:  The 
business  meeting  on  September  26th. 
begins  at  10:30  AM,  at  the  American 
Legion  Hall,  Cascade,  Idaho.  Agenda 
topics  will  include  review  and  approval 
or  project  proposals,  a  forum  with 
District  Rangers,  and  an  open  public 
forum. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randy  Swick,  Designated  Federal 
Officer,  at  (435)  865-3701. 

Dated:  September  3,  2002. 
Mark  |.  Madrid, 

Forest  Supervisor.  Payette  \'atlonal  Forest. 
[FR  Doc.  02-22894  Filed  9-9-02:  8:4.5  amj 
BtLUNG  CODE  3410-11-M 


DEPARTIMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Chippewa  Creek  Watershed,  Structure 
VIII-0,  Medina  County,  OH 

AGENCY:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 

SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 
CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service  Rules  (7 
CFR  Part  650);  the  Natural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  rehabilitation  of 
Floodwater  Retarding  Structure  VIII-D 
in  the  Chippewa  Creek  Watershed. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kevin  Brown;  State  Conservationist; 


Natural  Resources  Conservation  Service; 
200  North  High  Street,  Room  522, 
Columbus,  Ohio  43215;  telephone  614- 
255-2500. 

SUPPLEMENTARY  INFORMATION:  The 

environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  effects  on  the 
human  environment.  As  a  result  of  these 
findings,  Kevin  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood 
prevention.  The  action  includes  the 
rehabilitation  of  one  floodwater- 
retarding  dam.  The  Notice  of  a  Finding 
of  No  Significant  Impact  (FONSI)  has 
been  forwarded  to  the  Environmental 
Protection  Agency;  various  Federal, 
state  and  local  agencies;  and  interested 
parties.  A  limited  number  of  copies  of 
the  FONSI  are  available  to  fill  single 
copy  requests  at  the  above  address. 
Basic  data  developed  during  the 
environmental  assessment  is  on  file  and 
may  be  reviewed  by  contacting  Kevin 
Brown. 

No  administrative  action  on 
implementation  of  the  preferred 
alternative  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  the 
Federal  Register. 

Kevin  Brown. 

State  Consen'ationist. 

Finding  of  No  Significant  Impact  for  the 
Chippewa  Creek  Watersiied;  Medina  County, 
OH 

Introduction 

This  undertaking  is  being  planned  and  will 
be  implemented  under  the  authority  of  the 
emergency  Watershed  Protection  Program  (7 
CFR  624).  This  program  was  enacted  by 
Section  216  of  Public  Law  81-516,  Section 
403  of  Public  Law  95-334  (Title  IV  of  the 
.Agricultural  Credit  Act  of  1978),  and  Section 
382  of  Public  Law  104-127  (Title  III  of  the 
1996  Farm  Bill).  This  action  is  being  planned 
in  accordance  with  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of  1969. 
Public  Law  91-190,  as  amended  (42  U.S.C. 
4321  et.  Seq.).  The  policy  and  procedures  of 
the  Watershed  Protection  and  flood 
Prevention  Act,  Public  Law  83-566,  as 
amended  (16  U.S.C.  1000-1008)  are  also 
being  utilized  for  the  planning  and 
implementation  of  this  undertaking. 

The  rehabilitation  of  the  Chippewa  Creek 
Watershed  Structure  VIII-D  is  a  federally 
assisted  action.  An  environmental 
a.s.sessment  was  completed  for  the  action  and 
was  conducted  in  consultation  with  local, 
state,  and  federal  agencies,  as  well  as  other 
interested  organizations  and  individuals. 
Data  developed  during  the  assessment  is 
available  for  public  review  at  the  following 
loc:ation:  USDA  Natural  Resources 


Conservation  Service,  200  North  High  St., 
Rm.  522,  Columbus,  Ohio  43215-2478. 

Preferred  Alternative 

The  sponsors  preferred  alternative  for  the 
rehabilitation  of  Structure  VIII-D  would  be  to 
rehabilitate  the  dam  and  also  meet  state  dam 
safety  criteria  for  a  medium  hazard  dam 
(NRCS  Class  B  and  ODNR  Class  II). 
Rehabilitation  would  include  removing 
accumulated  sediment  and  debris  to  restore 
sediment  storage  capacity  and  clearing  dead 
trees  from  the  sediment  pool  area.  There 
would  be  no  change  to  the  dam  itself 
Improvements  are  also  planned  for  the  riser 
to  improve  the  long  term  functioning  of  the 
principal  spillway.  Total  cost  of  this 
alternative  is  estimated  to  be  $175,000,00. 

Effect  of  the  Preferred  Alternative 

This  alternative  would  fully  meet  the 
needs  and  desires  of  the  sponsors  and  the 
public,  and  would  addresses  the  orders  by 
ODNR  to  complete  repairs  to  the  structure  to 
protect  health  and  public  safety  while  also 
meeting  applicable  safety  and  performance 
standards.  This  dry  dam  impounds  no  water 
and  currently  satisfies  the  state  dam  safety 
criteria  for  a  medium  hazard  dam.  This 
alternative  would  require  control  on  the 
development  in  the  downstream  breach 
inundation  area  of  the  structure. 

Sediment  storage  capacity  would  be 
restored.  Restoring  sediment  storage  capacity 
also  would  restore  the  temporary  flood 
storage  volume  available  behind  the  dam. 
Additionally,  removal  of  debris  and  dead 
trees  would  allow  the  principal  spillway  to 
function  freely,  as  designed.  Controls  on 
development  of  the  inundation  area  would 
assure  that  no  future  development  occurs 
within  the  downstream  breach  inundation 
area  that  results  in  an  increase  in  the  hazard 
classification  for  the  life  of  the  structure. 
Rehabilitating  the  structure  will  extending  its 
life  for  at  least  50  more  years. 

The  stream  segment  through  the  sediment 
pool  area  would  be  temporarily  affected  by 
construction  activities.  Total  suspended 
solids  could  increase  during  construction. 
The  water  quality  in  the  stream  below  the 
structure  would  stabilize  and  reach  a  new 
equilibrium  condition  after  construction. 

No  significant  changes  in  land  use  would 
occur  with  the  rehabilitation  project.  About 
10  acres  would  be  temporarily  disturbed  due 
to  construction  activities  to  remove  sediment 
from  the  pool  area.  All  disturbed  areas  above 
the  elevation  of  the  sediment  pool  would  be 
seeded  to  an  erosion  controlling  grass. 

There  would  be  temporary  impacts  to  the 
aquatic,  wetland,  or  wildlife  habitat  within 
the  work  area.  The  trees  planned  for  removal 
do  not  provide  appropriate  nursery  or 
roosting  habitat  for  Indiana  bats.  Therefore, 
there  would  be  no  impact  to  this  species.  In 
the  long  term,  use  of  the  area  by  wildlife  and 
aquatic  species  should  return  to  pre- 
construction  levels.  The  water  quality  use 
designations  would  also  remain  the  same. 

An  environmental  assessment  was 
completed  as  part  of  the  planning  process. 
An  inventory  for  cultural  resources  was 
completed  as  part  of  the  environmental 
assessment.  The  Ohio  Historic  Preservation 
Office  has  submitted  written  notification,  in 
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accordance  with  the  provisions  of  Section 
106  of  the  National  Historic  Preservation  Act, 
as  amended,  and  the  Act's  implementing 
regulations,  36  CFR  800,  that  there  is  little 
likelihood  the  project  will  encounter 
significant  archaeological  sites  or  buildings. 
It  is  of  their  opinion  that  the  proposed  work 
will  not  affect  historic  properties.  Concerns 
have  been  addressed  from  contacted  tribes.  If 
there  is  a  significant  cultural  resource 
discovery  during  construction,  appropriate 
notice  will  be  made  by  NRCS  to  the  state 
Historic  Preservation  Officer.  NRCS  will  take 
action  as  prescribed  in  NRCS  General  Manual 
420,  Part  401,  to  protect  or  recover  any 
significant  cultural  resource  during 
construction. 

Alternatives 

The  preferred  alternative  is  the  most 
practical  alternative  to  meet  the  purpose  and 
needs  of  this  action.  Three  alternatives  were 
considered:  (1)  No  Action,  (2)  Decommission 
the  Structure,  and  (3)  Structure 
Rehabilitation. 

Consultation — Public  Participation 

Meetings  were  held  with  the  project 
sponsors  from  March,  August,  October  of 
2001,  and  February,  April,  May,  June,  and 
July  in  2002.  On  June  3,  2002  the  sponsors 
held  a  public  scoping  meeting.  In  addition, 
letter  requests  for  concerns  and  issues  were 
sent  to  federal  and  state  agencies,  and 
organizations.  Site  reviews  and  tours  for 
public  officials  and  agency  representatives 
were  also  conducted.  All  concerns  and  issues 
were  addressed  in  the  environmental 
assessment. 

Conclusion 

The  environmental  assessment 
summarized  above  indicates  that  this  Federal 
action  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the  human 
environment.  Therefore,  based  on  the  above 
findings,  I  have  determined  that  an 
environmental  impact  statement  is  not 
required  for  the  rehabilitation  of  Chippewa 
Creek  Watershed,  Structure  VIII-D. 

Dated:  August  20,  2002. 
Kevin  Brown, 
State  Conservationist. 

IFR  Doc.  02-22860  Filed  9-9-02:  8:45  am] 
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DEPARTMErn*  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

West  Fork  Duck  Creek,  Structure  6 
(Wolf  Run  Dam),  Noble  County,  OH 

agency:  Natural  Resources 
Conservation  Service,  USDA. 
ACTION:  Notice  of  a  finding  of  no 
significant  impact. 


SUMMARY:  Pursuant  to  Section  102(2)(c) 
of  the  National  Environmental  Policy 
Act  of  1969;  the  Council  on 
Environmental  Quality  Regulations  (40 


CFR  Part  1500);  and  the  Natural 
Resources  Conservation  Service  Rules  (7 
CFR  Part  650);  the  I^itural  Resources 
Conservation  Service,  U.S.  Department 
of  Agriculture,  gives  notice  that  an 
environmental  impact  statement  is  not 
being  prepared  for  the  rehabilitation  of 
Floodwater  Retarding  Structure  No.  6 
(Wolf  Run  Lake  Dam)  in  the  West  Fork 
Duck  Creek  Watershed,  Noble  County, 
Ohio. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Brown;  State  Conservationist; 
Natural  Resources  Conservation  Service; 
200  North  High  Street,  Room  522, 
Columbus,  Ohio  43215;  telephone  614- 
255-2500. 

SUPPLEMENTARY  INFORMATION:  The 
environmental  assessment  of  this 
federally  assisted  action  indicates  that 
the  project  will  not  cause  significant 
local,  regional,  or  national  effects  on  the 
human  environment.  As  a  result  of  these 
findings,  Kevin  Brown,  State 
Conservationist,  has  determined  that  the 
preparation  and  review  of  an 
environmental  impact  statement  are  not 
needed  for  this  project. 

The  project  purpose  is  flood 
prevention.  The  action  includes  the 
rehabilitation  of  one  flood  protection, 
water  supply,  and  recreation  dam.  The 
Notice  of  a  Finding  of  No  Significant 
Impact  (FONSI)  has  been  forwarded  to 
the  Environmental  Protection  Agency; 
various  Federal,  state  and  local 
agencies;  and  interested  parties.  A 
limited  number  of  copies  of  the  FONSI 
are  available  to  fill  single  copy  requests 
at  the  above  address.  Basic  data 
developed  during  the  environmental 
assessment  is  on  file  and  may  be 
reviewed  by  contacting  Kevin  Brown. 

No  administrative  action  on 
implementation  of  the  preferred 
alternative  will  be  taken  until  30  days 
after  the  date  of  this  publication  in  die 
Federal  Register. 

Kevin  Brown, 

State  Conservationist. 

Finding  of  No  Significant  Impact  for  the 
West  Fork  Duck  Creek  Watershed;  Noble 
County,  Ohio 

Introduction 

This  undertaking  is  being  planned  and  will 
be  implemented  under  the  authority  of  the 
emergency  Watershed  Protection  Program 
(7CFR  624).  This  program  was  enacted  by 
Section  216  of  Public  Law  81-516.  Section 
403  of  Public  Law  95-334  (Title  IV  of  the 
Agricultural  Credit  Act  of  1978).  and  Section 
382  of  Public  Law  104-127  (Title  III  of  the 
1996  Farm  Bill).  This  action  is  being  planned 
in  accordance  with  Section  102(2)(c)  of  the 
National  Environmental  Policy  Act  of  1969, 
Public  Law  91-190,  as  amended  (42  U.S.C. 
4321  et  seq.].  The  policy  and  procedures  of 
the  Watershed  Protection  and  flood 


Prevention  Act.  Public  Law  83-566.  a.s 
amended  (16  U.S.C.  1000-1008)  are  also 
being  utilized  for  the  planning  and 
implementation  of  this  undertaking. 

The  rehabilitation  of  the  W.  Fork  Du(  k 
Creek  Watershed  Structure  6  (Wolf  Run  Dam) 
is  a  federally  assisted  action.  An 
environmental  assessment  was  completed  for 
the  action  and  was  c;onducted  in  ( onsuliation 
with  local,  state,  and  federal  agencies,  as  well 
as  other  interested  organizations  and 
individuals.  Data  developed  during  the 
assessment  is  available  for  public  review  at 
the  following  location:  USDA  Natural 
Resources  Conservation  Ser\ice.  200  North 
High  St.,  Rm.  522.  Columbus.  Ohio  43215- 
2478. 

Preferred  Alternative 

The  sponsors  preferred  alternative  for  the 
rehabilitation  of  Wolf  Run  Dam  would  be  to 
upgrade  the  dam  to  meet  state  dam  safety 
criteria  for  a  high  hazard  dam  (NRCS  Class 
C  and  ODNR  Class  I).  Rehabilitation  would 
include  widening  of  the  auxiliary  spillway  to 
increase  the  storage-discharge  capacity  of  the 
dam  to  safely  pass  the  probable  maximum 
precipitation  event  without  overtopping  the 
embankment.  Accumulated  sediment  would 
be  removed  in  one  3-acre  section  of  the  upper 
pool  area 

Effect  of  the  Preferred  Alternative 

This  alternative  would  fully  meet  the 
needs  and  desires  of  the  spon.sors  and  the 
public,  and  would  greatly  diminish  the 
potential  for  dam  failure  and  loss  of  life.  The 
requirements  to  upgrade  the  dam  to  satisfy 
high  hazard  criteria  would  be  met.  This 
alternative  would  also  include  removal  of 
accumulated  sediment  that  would  restore 
sediment  storage  capacity,  restore  fish  and 
wildlife  habitat,  and  improve  recreational 
opportunities.  Total  cost  of  this  alternative  is 
estimated  to  be  $370,000.00. 

The  215  acre  lake  is  owned  and  operated 
by  the  Ohio  Department  of  Natural  Re.soun  es 
and  is  located  within  the  Wolf  Run  State 
Park.  The  rehabilitated  structure  will 
continue  to  provide  flood  (  ontrol  protection 
for  approximately  300  people  downstream  in 
the  villages  of  Belle  Valley  and  t;aidwpll. 
Ohio.  Numerous  homes,  businesses,  roads, 
bridges,  utilities,  and  400  acres  of  cropland 
are  located  in  the  valley  downstream.  The 
lake  also  provides  vital  water  supply  tor  the 
surrounding  communities  and  recreational 
opportunities  for  the  region.  It  is  expected 
that  the  lake  water  level  would  be 
temporarily  lowered  only  in  the  3-a(;re  area 
planned  sediment  removal  area  above  (bounty 
Road  14.  This  would  allow  removal  of 
sediment  in  a  de-watered  state.  Temporary 
displacement  of  wildlife  and  aquatic  spw  ies 
may  occur  during  construction.  Some  loss  of 
fisli  and  less  mobile  species  may  occur 
during  construction,  when  the  water  level  is 
lowered  to  remove  the  sediment.  The  water 
level  would  be  lowered  very  slowU  to 
minimize  impacts  to  the  wildlife  and  aquHlii 
species.  In  the  long  term,  use  of  the  area  b\ 
wildlife  and  aquatic  species  should  return  to 
pre-construction  levels.  .After  the  project  is 
completed,  the  lake  would  be  enhanced  for 
both  recreational  users  and  fish  pnd  wildiite. 

About  13  acres  would  be  temporarily 
disturbed  due  to  the  construction  of  this 


Federal  Register/ Vol.  67,  No.  175 /Tuesday.  September  10,  2002 /Notices 


57375 


57374 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


project.  During  the  construction  period  the 
dam  would  be  closed  to  the  public.  Other 
areas  may  be  closed  or  restricted  to 
accommodate  construction  activities.  Park 
facilities  may  also  be  affected  by  temporary 
closure  of  roads. 

The  water  quality  use  designations  would 
remain  the  same.  This  action  will  have  little 
or  no  effect  on  wetlands,  rare,  or  threatened 
and  endangered  species,  and  prime  or  unique 
farmland.  Air  quality  in  the  watershed  will 
be  essentially  unaffected  by  the  rehabilitation 
project.  There  will  be  brief,  temporary 
increases  in  noise  levels  and  pollution  of  air 
from  dust  and  exhaust  emissions,  which  are 
inherent  in  earth  moving  construction 
processes. 

An  environmental  assessment  was 
completed  as  part  of  the  planning  process. 
An  inventory  for  cultural  resources  was 
completed  as  part  of  the  environmental 
assessment.  The  Ohio  Historic  Preservation 
Office  has  submitted  written  notification,  in 
accordance  with  the  provisions  of  Section 
106  of  the  National  Historic  Preservation  Act, 
as  amended,  and  the  Act's  implementing 
regulations,  36CFR  800,  that  there  is  little 
likelihood  the  project  will  encounter 
significant  archaeological  sites  or  buildings. 
It  is  of  their  opinion  that  the  proposed  work 
will  not  affect  historic  properties.  Concerns 
have  been  addressed  from  contacted  tribes.  If 
there  is  a  significant  cultural  resource 
discovery  during  construction,  appropriate 
notice  will  be  made  by  NRCS  to  the  state 
Historic  Preservation  Officer.  NRCS  will  take 
action  as  prescribed  in  NRCS  General  Manual 
420,  Part  401,  to  protect  or  recover  any 
significant  cultural  resource  during 
construction.  , 

Alternatives 

The  preferred  alternative  is  the  most 
practical  alternative  to  meet  the  purpose  and 
needs  of  this  action.  Three  alternatives  were 
considered:  (1)  No  Action,  (2)  Decommission 
the  Structure,  and  (3)  Structure 
Rehabilitation. 

Consultation — Public  Participation 

Meetings  were  held  with  the  project 
sponsors  in  April,  May,  and  September  of 
2001,  and  February,  April,  and  May  2002.  On 
May  14,  2001,  and' May  13,  2002.  the 
sponsors  held  public  meetings.  In  addition, 
letter  requests  for  concerns  and  issues  were 
sent  to  federal  and  state  agencies,  and 
organizations.  All  concerns  and  issues  were 
addressed  in  the  environmental  assessment. 

Conclusion 

The  environmental  assessment 
summarized  above  indicates  that  this  Federal 
action  will  not  cause  significant  local, 
regional,  or  national  impacts  on  the  human 
environment.  Therefore,  based  on  the  above 
findings,  I  have  determined  that  an 
environmental  impact  statement  is  not 
required  for  the  rehabilitation  of  the  W.  Fork 
Duck  Creek  Watershed  Structure  6  (Wolf  Run 
Dam) 

Dated:  August  20,  2002. 

Kevin  Brown, 

State  Conservationist. 

(FR  Doc.  02-22859  Filed  *-&-02;  8:45  am] 
BILLING  CODE  341l>-1fr-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV,  Standards  and 
Specifications,  of  the  State  Technical 
Guides  of  the  Natural  Resources 
Conservation  Service  In  tfie  State  of 
Califomia 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS), 
Department  of  Agriculture. 
ACTION:  Notice  of  availability  of 
proposed  changes  in  Section  IV  of  the 
Califomia  State  Technical  Guides. 
NRCS  is  seeking  review  and  comments 
to  proposed  changes. 

SUMMARY:  Pursuant  to  Section  343  of 
Subtitle  E  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
(FAIRA)  that  requires  the  Secretary  of 
Agriculture  to  provide  public  notice  and 
comment  under  Section  553  of  Title  5, 
United  States  Code,  with  regard  to  any 
future  revisions  to  the  provisions  of  the 
Natural  Resources  Conservation  Service 
(NRCS)  State  Technical  Guides  that  are 
used  to  carry  out  Subtitles  A,  B,  and  C 
of  Title  XII  of  the  Food  Security  Act  of 
1985  (16  U.S.C.3801  et  seq.],  the  Natural 
Resources  Conservation  Service,  United 
States  Department  of  Agriculture,  gives 
notice  of  proposed  revisions  to  selected 
conservation  practice  standards  in 
Section  IV  of  the  State  Technical  Guides 
in  Califomia. 

These  proposed  revisions  are  subject 
to  these  provisions  since  one  or  more 
practices  are  used,  or  could  be  used,  as 
a  part  of  a  conservation  management 
system  to  comply  with  the  Highly 
Erodible  Land  Conservation  or  Wetland 
Conservation  requirements  of  the  Food 
Security  Act  of  1985.  These  practice 
standards  are  also  used  to  plan,  design 
and  implement  conservation  practices 
cost  shared  under  USD  A  programs. 

Revisions  are  being  proposed  for  the 
following  practice  standards:  Closure  of 
Waste  Impoundment  (360); 
Conservation  Crop  Rotation  (328); 
Conservation  Cover  (327);  Contour 
Farming  (330);  Contour  Stripcropping 
(585);  Cover  Crop  (340);  Grassed 
Waterway  (412);  Irrigation  System, 
microirrigation  (441);  Alley  Cropping 
(311);  Constructed  Wetland  (656); 
Firebreak  (394);  Forest  Site  Preparation 
(490);  Forest  Stand  Improvement  (666); 
Forest  Trails  and  Landings  (655);  Heavy 
Use  Area  Protection  (561);  Irrigation 
System,  Tailwater  Recovery  (447); 
Pipeline  (516);  Prescribed  Burning 
(338);  Riparian  Forest  Buffer  (391); 
Spring  Development  (574);  Tree/Shrub 


Establishment  (612);  Tree/Shmb 
Praning  (660);  Use  Exclusion  (472); 
Watering  Facility  (614);  Windbreak/ 
Shelterbelt  Establishment  (380); 
Windbreak/Shelterbelt  Renovation 
(650);  PAM  Erosion  Control  (450); 
Composting  Facility  (317);  Deep  Tillage 
(324);  Fish  Passage  (396);  Land 
Reconstruction,  Abandoned  Mined 
Land  (543);  Land  Reconstruction, 
Currently  Mined  Land  (544);  Stream 
Habitat  Improvement  and  Management 
(395);  Underground  Outlet  (620); 
Vegetative  Barrier  (601);  Access  Road 
(560);  Diversion  (362);  Drainage  Water 
Management  (554);  Fish  Pond 
Management  (399);  Herbaceous  Wind 
Barriers  (603);  Irrigation  Land  Leveling 
(464);  Pond  Sealing  or  Lining-Bentonite 
Sealant  (521C);  Pond  Sealing  or  Lining- 
Soil  Dispersant  (521B);  Roof  Runoff 
Structure  (558);  Sinface  Roughening 
(609);  Waste  Utilization  (633);  Dam, 
Diversion  (348);  Hedgerow  Planting 
(422);  Obstmction  Removal  (500); 
Prescribed  Grazing  (528A);  Wastewater 
Treatment  Strip  (635);  Water  and 
Sediment  Control  Basin  (638);  Nutrient 
Management  (590);  Mulching  (484); 
Recreation  Area  Improvement  (562); 
Restoration  and  Management  of 
Declining  Habitats  (643);  Bmsh 
Management  (314);  and  Rimoff 
Management  System  (570). 
DATES:  Comments  will  be  received  for  a 
period  of  30  days  following  the 
publication  date  of  this  notice. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diane  B.  Holcomb,  State  Resource 
Conservationist,  USDA,  Natural 
Resources  Conservation  Service,  430  G 
Street,  Davis,  Califomia  95616-4164. 
Telephone:  (530)  792-5667,  FAX:  (530) 
792-5793,  or  e-mail 
diane.holcomb@ca.usda.gov. 

Copies  of  these  proposed  standards 
can  be  obtained  on  the  Web  at  http:// 
www.ca.nrcs.usda.gov/rts/rts.html,  or 
will  be  made  available  upon  written 
request.  You  may  submit  written 
comments  to  the  address  above.  You 
may  submit  your  electronic  requests  and 
comments  to: 
diane.holcomb@ca.  usda.gov. 

SUPPLEMENTARY  INFORMATION:  In 

Califomia,  "State  Technical  Guides" 
refers  to  the  State  Office  Technical 
Guide  maintained  by  the  NRCS  State 
Resource  Conservationist  in  Davis, 
Califomia,  to  the  Area  Technical  Guides 
maintained  at  each  NRCS  Area  Office  in 
Red  Bluff,  Salinas,  Fresno  and 
Riverside,  California,  and  to  the  Field 
Office  Technical  Guides  maintained  at 
each  NRCS  Field  Office  in  Califomia. 

Practice  standards  establish  the 
minimum  level  of  acceptable  quality  for 
planning,  designing,  installing. 
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operating,  and  maintaining  conservation 
practices.  National  standards  irom  the 
National  Handbook  of  Conservation 
Practices  form  the  basis  for  developing 
State  supplements  to  the  standards.  All 
practice  standards  are  reviewed  by  the 
State  Technical  Guide  Committee  at 
least  once  every  five  years  from  their 
date  of  issuance  to  determine  if  the 
standard  is  needed  and  reflects  the 
latest  acceptable  technology. 

Diane  B.  Holcomb, 

State  Resource  Conservationist. 

[FR  Doc.  02-22857  Filed  9-9-02;  8:45  am) 

BILUNG  CODE  3410-16-P 


DEPARTMENT  OF  AGRICULTURE 

Natural  Resources  Conservation 
Service 

Notice  of  Proposed  Changes  to 
Section  IV  of  the  Field  Office  Technical 
Guide  (FOTG)  of  the  Natural  Resources 
Conservation  Service  in  Michigan 

AGENCY:  Natural  Resources 
Conservation  Service  (NRCS)  in 
Michigan,  U.S.  Department  of 
Agriculture. 

ACTION:  Notice  of  availability  of 
proposed  changes  in  Michigan  NRCS 
FOTG,  Section  IV  for  review  and 
comment. 


SUMMARY:  It  is  the  intention  of  NRCS  in 
Michigan  to  issue  revised  conservation 
practice  standards  in  Section  IV  of  the 
FOTG.  The  revised  standards  include; 

Access  Road  (Ft.)    560 
Bmsh  Management  ( Ac . )     314 
Clearing  and  Snagging  (Ft.)    326 
Conunercial  Fish  Ponds  (Ac.)    397 
Conservation  Cover  (Ac.)     327 
Conservation  Crop  Rotation  (Ac.)     328 
Contour  Farming  (Ac.)     330 
Contour  Orchard  and  Other  Emit  Area 

(Ac.)     331 
Contour  Stripcropping  (Ac.)    585 
Cross  Wind  Stripcropping  (Ac.)    589B 
Cross  Wind  Trap  Strip— Field  (Ac.) 

589C 
Cross  Wind  Trap  Strip— Filter  (Ac.) 

589C 
Deep  Tillage  (Ac.)     324 
Dike  (Ft.)    356 
Diversion  (Ft.)     362 
Drainage  Water  Management  (Ac.)    554 
Dry  Hydrant  (No.)    432 
Field  Ditch  (Ft.)    607 
Filter  Strip — Animal  Waste 

Management  (Ac.)     780 
Fish  Pond  Management  (No.)    399 
Fish  Raceway  or  Tank  (Ft.)     398 
Grade  Stabilization  Stmcture  (No.)    410 
Irrigation  Pit  or  Regulating  Reservoir 

(No.)    552-A 
Irrigation  Pit  or  Regulating  Reservoir 

(No.)     552-B 


Irrigation  Storage  Reservoir  (No.)    436 
Irrigation  System,  Microirrigation  (No.  & 

Ac.)    441 
Irrigation  System,  Sprinkler  (No.  &  Ac.) 

442 
Irrigation  Water  Conveyance  Pipeline — 
High-Pressure,  Underground,  Plastic 
(Ft.)    430-DD 
Irrigation  Water  Conveyance  Pipeline — 
Low-Pressure,  Underground,  Plastic 
(Ft.)    430-EE 
Irrigation  Water  Management  (Ac.)     449 
Land  Reconstruction,  Abandoned 

Mined  Land  (Ac.)     543 
Land  Reconstmction,  Currently  Mined 

Land  (Ac.)     544 
Land  Smoothing  (Ac.)    466 
Lined  Waterway  or  Outlet  (Ft.)    468 
Mine  Shaft  and  Adit  Closing  (No.)     457 
Mulching  (Ac.)    484 
Nutrient  Management  (Ac.)     590 
Obstmction  Removal  (Ac.)    500 
Open  Channel  (Ft.)     582 
Pest  Management  (Ac.)     595 
Pond  Sealing  or  Lining — Bentonite 

Treatment  (No.)     521-C 
Pond  Sealing  or  Lining— Flexible 

Membrane  (No.)     521-A 
Pond  Sealing  or  Lining — Soil  Dispersant 

(No.)    521-B 
Pxmiping  Plant  for  Water  Control  (No.) 

533 
Recreation  Area  Improvement  (Ac.) 

562 
Residue  Management,  Ridge  Till  (Ac.) 

329C 
Residue  Management,  Seasonal  (Ac.) 

344 
Riparian  Forest  Buffer  (Aa)     391 
Sediment  Basin  (No.)    350 
Spring  Development  (No.)     574 
Stream  Channel  Stabilization  (Ft.)     584 
Stream  Crossing  and  Livestock  Access 

(Ft.)     728 
Stripcropping,  Field  (Ac.)     586 
Stmcture  for  Water  Control  (No.)     587 
Subsiuface  Drain  (Ft.)    606 
Surface  Drainage,  Main  or  Lateral  (Ft.) 

608 
Underground  Outlet  (Ft.)     620 
Waste  Utilization  (No.  &  Ac.)    633 
Water  and  Sediment  Control  Basin  (No.) 

638 
Windbreak/Shelterbelt  Establishment 

(Ft.)     380 
Windbreak/Shelterbelt  Renovation  (Ft.) 

650 
DATES:  Comments  will  be  received  for  a 
30-day  period  commencing  with  this 
date  of  publication. 
FOR  FURTHER  INFORMATION  CONTACT: 
Inquire  in  writing  to  Kevin  Wickey. 
Assistant  State  Conservationist  for 
Technology,  Natural  Resources 
Conservation  Service,  3001  Coolidge 
Road,  Suite  250,  E.  Lansing,  MI  48823. 
Copies  of  these  standards  will  be  made 
available  upon  wrritten  request.  You  may 


submit  electronic  requests  and 

comments  to 

Kevin .  Wicke}'@mi.  usda  .gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Kevin  Wickey  517-324-5279. 
SUPPLEMENTARY  INFORMATION:  Section 
393  of  the  Federal  Agriculture 
Improvement  and  Reform  Act  of  1996 
states  that  revisions  made  after 
enactment  of  the  law,  to  NRCS  state 
technical  guides  used  to  carry  out 
highly  erodible  land  and  wetland 
provisions  of  the  law,  shall  be  made 
available  for  public  review  and 
conmient.  For  the  next  30  days,  the 
NRCS  in  Michigan  will  receive 
comments  relative  to  the  proposed 
changes.  Following  that  period,  a 
determination  will  be  made  by  the 
NRCS  in  Michigan  regarding  disposition 
of  those  comments  and  a  final 
determination  of  change  will  be  made. 

Dated:  August  23,  2002. 
Ronald  C,  Williams, 

State  Consen-ationist.  E.  Lansing.  Michigan. 
[FR  Doc.  02-22858  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  341tV-16-P 


ARCHITECTURAL  AND 
TRANSPORTATION  BARRIERS 
COMPLIANCE  BOARD 

Public  Rights-of-Way  Access  Advisory 
Committee;  Meeting 

agency:  Architectural  and 

Transportation  Barriers  Compliance 

Board. 

action:  Notice  of  meeting. 

summary:  The  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  established  a 
Public  Rights-of-Way  Access  Advisory- 
Committee  (Committee)  to  assist  the 
Board  in  developing  a  proposed  rule  on 
accessibility  guidelines  for  newly 
constructed'  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968.  This 
document  announces  the  next  meeting 
of  the  technical  assistance  sub- 
committee of  that  Committee,  which 
will  be  open  to  the  public. 
DATES:  The  meeting  of  the  sub- 
committee is  scheduled  for  October  7. 
2002  beginning  at  9  a.m.  and  ending  at 
5  p.m.. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Hilton  Portland.  921  SW..  Sixth 
Avenue,  Portland,  Oregon. 
FOR  FURTHER  INFORMATION  CONTACT: 
Scott  Windley.  Office  of  Technical  and 
Information  Services,  Architectural  and 
Transportation  Barriers  Compliance 
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Board.  1331  F  Street,  NW..  suite  1000, 
Washington,  DC  20004-1111. 
Telephone  number  (202)  272-5434 
extension  125  (Voice);  (202)  272-5449 
(TTY).  E-mail  windley@access- 
board.gov.  This  document  is  available  in 
alternate  formats  (cassette  tape,  Braille, 
large  print,  or  ASCII  disk)  upon  request. 
This  document  is  also  available  on  the 
Board's  Internet  Site  [http:// 
www.  access-board.gov/prowm  tg.htm). 

SUPPLEMErfTARY  INFORMATION:  On 
October  20, 1999,  the  Architectural  and 
Transportation  Barriers  Compliance 
Board  (Access  Board)  published  a  notice 
appointing  members  to  a  Public  Rights- 
of-Way  Access  Advisory  Committee 
(Committee).  64  FR  56482  (October  20, 
1999).  The  objectives  of  the  Committee 
include  providing  recommendations  for 
developing  a  proposed  rule  addressing 
accessibility  guidelines  for  newly 
constructed  and  altered  public  rights-of- 
way  covered  by  the  Americans  with 
Disabilities  Act  of  1990  and  the 
Architectural  Barriers  Act  of  1968, 
recommendations  regarding  technical 
assistance  issues,  and  guidance  for  best 
practices  for  alterations  in  the  public 
rights-of-way. 

On  January  10,  2001,  the  Committee 
presented  its  recommendations  on 
accessible  public  rights-of-way  in  a 
report  entitled  "Building  a  True 
Community".  The  report  is  available  on 
the  Access  Board's  website  at  http:// 
www.access-board.gov  or  can  be  ordered 
by  calling  the  Access  Board  at  (800) 
872-2253  (voice)  or  (800)  993-2822 
(TTY). 

At  its  October  meeting,  the  technical 
assistance  isub-committee  will  continue 
to  address  the  development  and  format 
of  technical  assistance  materials  relating 
to  public  rights-of-way.  The  sub- 
committee meeting  will  be  open  to  the 
public  and  interested  persons  can  attend 
the  meeting  and  participate  on 
subcommittees  of  the  Committee.  All 
interested  persons  will  have  the 
opportunity  to  comment  when  the 
proposed  accessibility  guidelines  for 
public  rights-of-way  are  issued  in  the 
Federal  Register  by  the  Access  Board. 

Individuals  who  require  sign  language 
interpreters  or  real-time  captioning 
systems  should  contact  Scott  Windley 
by  September  20,  2002.  Notices  of  future 
meetings  will  be  published  in  the 
Federal  Register. 

Lawrence  W.  RofTee, 

Executive  Director 

[FR  Doc.  02-22854  Filed  9-9-02:  8:45  ami 

BILUNG  C00€  B15(M)1-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 

[Docket  34-2002] 

Foreign-Trade  Zone  214 — Lenoir 
County,  North  Carolina  Application  for 
Expansion 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  by  the  North  Carolina  Global 
TransPark  Authority,  grantee  of  Foreign- 
Trade  Zone  214,  requesting  authority  to 
expand  its  zone  to  include  an  additional 
site  in  Rocky  Mount,  North  Carolina, 
adjacent  to  the  Durham  Customs  port  of 
entry.  The  application  was  submitted 
pursuant  to  the  provisions  of  the 
Foreign-Trade  Zones  Act,  as  amended 
(19  U.S.C.  81a-81u),  and  the  regulations 
of  the  Board  (15  CFR  part  400).  It  was 
formally  filed  on  September  3,  2002. 

FTZ  214  was  approved  on  May  7, 
1996  (Board  Order  815.  61  FR  27048.  5/ 
30/96).  The  zone  currently  consists  of  a 
site  at  the  Kinston  Regional  Jetport 
complex  (1,170  acres)  in  Lenoir  County. 
North  Carolina. 

The  applicant  is  now  requesting 
authority  to  expand  the  general-piu-pose 
zone  to  include  an  additional  site  in 
Rocky  Mount:  Site  2  (35  acres]  at  the 
warehouse  facility  of  Kanban  Logistics. 
Inc.,  1114  Kingsboro  Road,  Rocky 
Mount  (Edgecombe  County),  North 
Carolina.  No  specific  manufacturing 
authority  is  being  requested  at  this  time. 
Such  requests  would  be  made  to  the 
Board  on  a  case-by-case  basis. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  Staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  on  the  application  is 
invited  from  interested  parties. 
Submissions  (original  and  3  copies) 
shall  be  addressed  to  the  Board's 
Executive  Secretary  at  one  of  the 
addresses  below: 

1 .  Submissions  via  Express/Package 
Delivery  Services:  Foreign-Trade  Zones 
Board,  U.S.  Department  of  Commerce. 
Franklin  Court  Building — Suite  4100W. 
1099  14th  Street  NW,  Washington.  DC 
20005;  or 

2.  Submissions  via  the  U.S.  Postal 
Service:  Foreign-Trade  Zones  Board, 
U.S.  Department  of  Commerce.  FCB — 
Suite  4100W,  1401  Constitution  Avenue 
NW,  Washington,  DC  20230. 

The  closing  period  for  their  receipt  is 
November  12,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  November  25.  2002). 


A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 
Foreign-Trade  Zones  Board's  Executive 
Secretary  at  the  first  address  listed 
above,  and  at  the  office  of  the  Carolinas 
Gateway  Partnership,  427  Falls  Road. 
Rocky  Mount.  NC  27804-4808. 

Dated:  September  4,  2002. 
Pierre  V.  Duy, 
Acting  Executive  Secretary. 
[FR  Doc.  02-23000  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  3S1(M}S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-475-703] 

Notice  of  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review:  Granular 

Polytetrafluoroethylene  Resin  From 
Italy 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  Commerce. 
SUMMARY:  In  response  to  requests  by  the 
respondent,  Ausimont  SpA  and 
Ausimont  USA  (Ausimont),  and  the 
petitioner,  E.I.  DuPont  de  Nemoiu-s  & 
Company  (DuPont),  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  granular 
polytetrafluoroethylene  (PTFE)  resin 
from  Italy.  The  period  of  review  (POR) 
is  August  1.  2000,  through  July  31.  2001. 
We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  results,  we  will 
instruct  the  U.S.  Customs  Service  to 
assess  antidumping  duties  based  on  the 
difference  between  the  constructed 
export  price  and  NV. 
EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Vicki  Schepker  or  Constance  Handley, 
at  (202) 482-1756  or  (202) 482-0631. 
respectively;  AD/CVD  Enforcement 
Office  V,  Group  II.  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  &  Constitution 
Avenue,  NW,  Washington.  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1. 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
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otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  19  CFR 
Part  351  (2001), 

Case  History 

On  August  30, 1988.  the  Department 
published  in  the  Federal  Register  the 
antidumping  duty  order  on  granular 
PTFE  resin  from  Italy  (53  FR  33163).  On 
August  1,  2001,  the  Department  issued 
a  notice  of  opportunity  to  request  the 
13th  administrative  review  of  this  order, 
for  the  period  August  1,  2000,  through 
July  31,  2001.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  Administrative  Review,  66 
FR  39729  (August  1,  2001).  Pursuant  to 
this  notice,  on  August  30  and  31,  2001, 
the  petitioner  and  Ausimont, 
respectively,  requested  that  the 
Department  conduct  an  administrative 
review.  We  published  the  notice  of 
initiation  of  this  antidumping  duty 
administrative  review  on  October  1, 
2001.  See  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001). 

We  issued  an  antidumping 
questionnaire  to  Ausimont  on  October 
17,  2001,  followed  by  a  supplemental 
questionnaire  on  August  8,  2002. 
Included  in  that  questionnaire  was  a 
reiteration  of  the  Department's  previous 
request  that  Ausimont  report  its 
production  costs  on  a  POR-basis.  It  also 
included  instructions  regarding  the 
reporting  of  what  Ausimont  claims  are 
sales  of  "off-spec"  merchandise.  We 
received  timely  responses  to  the 
antidumping  questioimaire  and  section 
C  of  the  supplemental  questionnaire.* 

Scope  of  the  Review 

The  product  covered  by  this  order  is 
granular  PTFE  resin,  filled  or  unfilled. 
This  order  also  covers  PTFE  wet  raw 
polymer  exported  from  Italy  to  the 
United  States.  See  Final  Affirmative 
Determination;  Granular 
Polytetrafluoroethylene  Resin  from  Italy, 
58  FR  26100  (April  30, 1993).  This  order 
excludes  PTFE  dispersions  in  water  and 
fine  powders.  During  the  period  covered 
by  this  review,  such  merchandise  was 
classified  under  item  number 
3904.61.00  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTS).  We 
are  providing  this  HTS  number  for 
convenience  and  U.S.  Customs  purposes 


only.  The  written  description  of  the 
scope  remains  dispositive. 

Fair  Value  Comparisons 

We  compared  the  constructed  export 
price  (CEP)  to  the  NV,  as  described  in 
the  Constructed  Export  Price  and 
Normal  Value  sections  of  this  notice. 
Pmrsuant  to  section  777A(d)(2)  of  the 
Act,  we  compared  the  CEPs  of 
individual  trsmsactions  to 
contemporaneous  monthly  weighted- 
average  prices  of  sales  of  the  foreign  like 
product. 

We  first  attempted  to  compare 
contemporaneous  sales  of  products  sold 
in  the  United  States  and  the  comparison 
market  that  were  identical  with  respect 
to  the  following  characteristics:  type, 
filler,  percentage  of  filler,  and  grade. 
Where  we  were  unable  to  compare  sales 
of  identical  merchandise,  we  compared 
U.S.  sales  with  comparison  market  sales 
of  the  most  similar  merchandise. 

Constructed  Export  Price 

For  all  sales  to  the  United  States,  we 
calculated  CEP.  as  defined  in  section 
772(b)  of  the  Act.  because  all  sales  to 
imaffiliated  parties  were  made  after 
importation  of  the  subject  merchandise 
into  the  United  States  through  the 
respondent's  affiliate,  Ausimont  USA. 
We  based  CEP  on  the  packed.  deUvered 
prices  to  unaffiliated  piut:hasers  in  the 
United  States,  net  of  billing 
adjustments.  We  adjusted  these  prices 
for  movement  expenses,  including 
international  freight,  marine  insurance, 
brokerage  and  handling  in  the  United 
States,  U.S.  inland  freight,  and  U.S. 
customs  duties,  in  accordance  with 
section  772(c)(2)(A)  of  the  Act. 

In  accordance  with  section  772(d)(1) 
of  the  Act.  we  deducted  selling 
expenses  incurred  by  the  affiliated  seller 
in  connection  with  economic  activity  in 
the  United  States.  These  expenses 
include  credit,  inventory  carrying  costs, 
and  indirect  expenses  incurred  by 
Ausimont  USA. 

With  respect  to  sales  involving 
imported  wet  raw  polymer  that  was 
further  manufactured  into  finished 
PTFE  resin  in  the  United  States,  we 
deducted  the  cost  of  such  further 
manufactiuing  in  accordance  with 
section  772(d)(2)  of  the  Act.^ 


Finally,  we  made  an  adjustment  for 
the  profit  allocated  to  the  above- 
referenced  selling  and  further 
manufacturing  expenses,  in  accordance 
with  section  772(d)(3)  of  the  Act. 


Normal  Value 

A.  Selection  of  Comparison  Markets 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  of 
granular  PTFE  resin  in  the  home  market 
to  serve  as  a  viable  basis  for  calculating 
NV,  we  compared  Ausimont's  volume  of 
home  market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise,  in  accordance 
with  section  773(a)  of  the  Act.  Because 
the  aggregate  volume  of  home  market 
sales  of  the  foreign  like  product  was 
greater  than  five  percent  of  the 
respective  aggregate  volume  of  U.S. 
sales  for  the  subject  merchandise,  we 
determined  that  the  home  market 
provided  a  viable  basis  for  calculating 
NV.  Therefore,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act.  we 
based  NV  on  the  prices  at  which  the 
foreign  like  product  was  first  sold  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade. 

B.  Cost  of  Production  Analysis 

Because  we  disregarded  below-cost 
sales  in  the  calculation  of  the  final 
results  of  the  12th  administrative 
review,  we  had  reasonable  grounds  to 
believe  or  suspect  that  home  market 
sales  of  the  foreign  like  product  by 
Ausimont  had  been  made  at  prices 
below  the  cost  of  production  (COP) 
during  the  period  of  this  review. 
Therefore,  pursuant  to  section  773(b)(1) 
of  the  Act,  we  initiated  a  COP 
investigation  regarding  home  market 
sales. 

Initially,  Ausimont  calculated  its 
model-specific  costs  of  production  on  a 
calendar  year  basis.  On  August  8.  2002, 
we  issued  a  supplemental  questionnaire 
requesting  that  Ausimont  report  its  costs 
on  a  POR  basis. 

1.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  model- 


'  Due  to  issues  involving  the  timing  of  the 
supplemental  questionnaire,  we  granted  Ausimont 
an  extension  until  September  16,  2002,  to  respond 
to  sections  B  and  D  of  the  supplemental 
questionnaire.  The  information  in  the  response  to 
the  supplemental  questionnaire  may  result  in 
changes  to  our  analysis  in  the  final  results  of  the 
review. 


2  We  note  that  on  November  21.  2001.  Ausimont 
requested  that  the  Department  apply  the  "special 
rule"  in  accordance  with  section  772(e)  of  the  Act. 
Under  the  special  rule,  where  the  value  added  to 
the  merchandise  by  an  affiliate  is  likely  to  exceed 
substantially  the  value  of  the  subject  merchandise, 
the  administering  authority  may  determine  the 
constructed  export  price  using  the  price  of  identical 
or  similar  subject  merchandise  sold  by  the  exporter 
or  producer  to  an  unaffiliated  person,  provided  that 
the  administering  authority  determines  that  the  use 
of  such  sales  is  appropriate.  On  November  29,  2001. 


we  rejected  Ausimont's  request,  noting  that,  as  in 
the  previous  review  (where  the  same  issue  had  been 
raised)  the  administrative  burden  of  applying 
Section  -72(d)(2)  of  the  Art  in  this  case  is  relatively 
low.  and  the  proportion  of  the  respondent's  furthi-r- 
manufactured  sales  relative  to  total  sales  is 
sufficiently  high  tn  raise  concerns  about  the 
accuracy  of  the  dumping  margin  that  would  result 
from  application  of  the  special  rule.  See  Letter  from 
the  Department  of  Commerce  to  Ausimont.  dated 
November  29,  2001,  including  Mfnioranduni  Irom 
Magd  Zaiok  to  Holly  Kuga.  Acting  Deputy  Assistant 
Secretan'  for  Import  Administration,  dated 
December  9.  1999.  on  file  in  the  Central  Records 
Unit  (CRU). 
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specific,  weighted-average  COP,  by 
model,  based  on  the  sum  of  the  cost  of 
materials  and  fabrication  for  the  foreign 
like  product,  plus  amounts  for  general 
and  administrative  expenses,  interest 
expenses,  selling  expenses,  and  packing 
costs. 

2.  Test  of  Home  Market  Sales  Prices 

We  compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773Cb)  of  the  Act,  in  order 
to  determine  whether  these  sales  had 
been  made  at  prices  below  the  COP 
within  an  extended  period  of  time  [i.e.. 
a  period  of  one  year)  in  substantial 
quantities  and  whether  such  prices  were 
sufficient  to  permit  the  recovery-  of  all 
costs  within  a  reasonable  period  of  time. 

On  a  model-specific  basis,  we 
compared  the  COP  to  home  market 
prices,  less  any  rebates,  discounts, 
applicable  movement  charges,  and 
direct  and  indirect  selling  expenses 
(which  were  also  deducted  from  COP). 

3.  Results  of  the  COP  Test 

We  disregarded  below-cost  sales 
where  20  percent  or  more  of  the 
respondent's  sales  of  a  given  product 
were  made  at  prices  below  the  COP.  We 
determined  such  sales  were  made 
within  an  extended  period  of  time  in 
substantial  quantities  in  accordance 
with  sections  773(b)(2)(B)  and  (C)  of  the 
Act  and  at  prices  which  would  not 
permit  recovery  of  all  costs  within  a 
reasonable  time  period,  in  accordance 
with  section  773(b)(2)(D)  of  the  Act. 

C.  Calculation  of  NV  Based  on 
Comparison-Market  Prices ' 

We  determined  home  market  prices 
net  of  price  adjustments  [i.e.,  early 


^  As  discussed  in  the  Cast/  History  sw  tion  above, 
in  our  August  8.  2002.  supplpmental  questionnHirc. 
we  requested  that  .Ausimont  report  all  sales  ot  what 
the  (ompany  referred  to  as  "off-spec  "  merthantlise. 
In  a  letter  of  clarification  dated  .August  Ifi.  2fM)2.  we 
further  requested  that  Ausimont  in(  hide 
documentation  to  support  the  claim  that  the 
pmduct  sold  was  in  fact  "off-spec. "  In  its  .August 
29.  2002.  response  to  our  requests.  .Ausimont 
reported  sales  of  "off-spec"  merchandise,  but  failed 
to  provide  adequate  supporting  documentation 
regarding  the  product  sold.  .As  such,  we  are  unable 
to  determine  if  these  sales  are.  in  fact,  sales  of  "off- 
spec"  merchandise.  Furthermore.  .Ausimont  failed 
to  report  the  actual  product  codes  for  these  sales 
and  we  are  unable  to  compare  them  to  home  market 
sales  of  identical  or  similar  products.  As  a  result, 
we  are  comparing  the  1  .S.  sales  of  "off-spec" 
merchandise  to  constnicted  value  (CV).  To  call  iilate 
the  CV  for  these  sales,  we  have  chosen  the  highest 
cost  of  production  for  any  product  and  addeil 
amounts  for  selling  expenses,  profit  and  I  '.S. 
packing.  In  accordance  with  section  77:i(e|(2)(.A)  of 
the  Act.  we  used  the  actual  amounts  incurred  and 
realized  by  the  respondent  in  connection  with  the 
production  and  sale  of  the  foreign  like  product,  in 
the  ordinar>-  course  of  trade,  for  consumption  in  the 
comparison  market  to  calculate  selling  expenses 
and  profit. 


payment  discounts  and  rebates).  Where 
applicable,  we  made  adjustments  for 
packing  and  movement  expenses,  in 
accordance  with  sections  773(a)(6)(A) 
and  (B)  of  the  Act.  In  order  to  adjust  for 
differences  in  packing  between  the  two 
markets,  we  deducted  home  market 
packing  costs  from  N^/  and  added  U.S. 
packing  costs.  We  also  made 
adjustments  for  differences  in  costs 
attributable  to  differences  in  physical 
characteristics  of  the  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act,  and  for  other  differences  in  the 
circumstances  of  sale  (COS)  in 
accordance  with  section  773(a)(6)(C)(iii) 
of  the  Act  [i.e.,  differences  in  credit 
expenses).  Finally,  we  made  a  CEP- 
offset  adjustment  to  the  NV  for  indirect 
selling  expenses  pursuant  to  section 
773(a)(7)(B)  of  the  Act  as  discussed  in 
the  Level  of  Trade/CEP  Offset  section 
below. 

Level  of  Trade/CEP  OfE»et 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  at  the  same  level  of  trade  in  the 
comparison  market  as  the  level  of  trade 
of  the  U.S.  sales.  The  NV  level  of  trade 
is  that  of  the  starting-price  sales  in  the 
comparison  market.  For  CEP  sales,  such 
as  those  made  by  Ausimont  in  this 
review,  the  U.S.  level  of  trade  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  the  importer. 

To  determine  wnether  NV  sales  are  at 
a  different  level  of  trade  than  that  of  the 
U.S.  sales,  we  examine  stages  in  the 
marketing  process  and  selling  functions 
along  the  chain  of  distribution  between 
the  producer  and  the  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See,  e.g.,  Industrial 
Nitrocellulose  From  the  United 
Kingdom:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  65  FR  6148,  6151  (February  8, 
2000)  [Industrial  Nitrocellulose). 

In  implementing  these  principles  in 
this  review,  we  obtained  information 
from  Ausimont  about  the  marketing 


involved  in  the  reported  U.S.  sales  and 
in  the  home  market  sales,  including  a 
description  of  the  selling  activities 
performed  by  Ausimont  for  each 
chaimel  of  distribution.  In  identifying 
levels  of  trade  for  CEP  and  for  home 
market  sales,  we  considered  the  selling 
functions  reflected  in  the  CEP,  after  the 
deduction  of  expenses  and  profit  under 
section  772(d)  of  the  Act,  and  those 
reflected  in  the  home  market  starting 
price  before  making  any  adjustments. 
We  expect  that,  if  claimed  levels  of 
trade  are  the  same,  the  functions  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  claims  that  levels 
of  trade  are  different  for  different  groups 
of  sales,  the  functions  and  activities  of 
the  seller  should  be  dissimilar. 

The  record  evidence  in  this  review 
indicates  that  the  home  market  and  the 
CEP  levels  of  trade  have  not  changed 
from  the  1999-00  review,''  the  most 
recently  completed  review  in  this  case. 
As  explained  below,  we  determined  in 
this  review  that,  as  in  the  prior  review, 
there  was  one  home  market  level  of 
trade  and  one  U.S.  level  of  trade  (i.e., 
the  CEP  level  of  trade). 

In  the  home  market,  Ausimont  sold 
directly  to  fabricators.  These  sales 
primarily  entailed  selling  activities  such 
as  technical  assistance,  engineering 
services,  research  and  development, 
technical  programs,  and  delivery 
services.  Given  this  fact  pattern,  we 
found  that  all  home  market  sales  were 
made  at  a  single  level  of  trade.  In 
determining  the  level  of  trade  for  the 
U.S.  sales,  we  only  considered  the 
selling  activities  reflected  in  the  price 
after  making  the  appropriate 
adjustments  under  section  772(d)  of  the 
Act.  See,  e.g.,  Industrial  Nitrocellulose 
at  6150.  The  CEP  level  of  trade  involves 
minimal  selling  functions  such  as 
invoicing  and  the  occasional  exchange 
of  personnel  between  Ausimont  SpA 
and  its  U.S.  affiliate.  Given  this  fact 
pattern,  we  found  that  all  U.S.  sales 
were  made  at  a  single  level  of  trade. 

Based  on  a  comparison  of  the  home 
market  level  of  trade  and  this  CEP  level 
of  trade,  we  find  the  home  market  sales 
to  be  at  a  different  level  of  trade  from, 
and  more  remote  from  the  factory  than, 
the  CEP  sales.  Section  773(a)(7)(A)  of 
the  Act  directs  us  to  make  an 
adjustment  for  difference  in  levels  of 
trade  where  such  differences  affect  price 
comparability.  However,  we  were 


■•  See  Xoticp  of  Final  Results  of  Antidumping  Duty 
Administrative  Review:  Granular 
Poh-letrafluoroethylene  Resin  From  Italv.  67  FR 
1960  (Januarv  15.  2002).  and  Granular  ' 
Polytetrafluoroethylene  Resin  from  Italy: 
Preliminary  Results  of  Antidumping  Duty 
Administrative  Review.  66  FR  46996  (September  10. 
2001). 
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unable  to  quantify  such  price 
differences  from  information  on  the 
record.  Because  we  have  determined 
that  the  home-market  level  of  trade  is 
more  remote  from  the  factory  than  the 
CEP  level  of  trade,  and  because  the  data 
necessary  to  calculate  a  level-of-trade 
adjustment  are  unavailable,  we  made  a 
CEP-offset  adjustment  to  NV  pursuant  to 
section  773(a)(7)(B)  of  the  Act. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  in  accordance  with  section 
773A  of  the  Act,  based  on  exchange 
rates  in  effect  on  the  date  of  the  U.S. 
sale,  as  certified  by  the  Federal  Reserve 
Bank. 

Preliminary  Results  of  Review 

As  a  result  of  this  review,  we 
preliminarily  determine  that  the 
following  weighted-average  margin 
exists  for  the  period  August  1,  2000. 
through  July  31,2001: 


Exporter/ 
manufacturer 

Weighted-average 
margin  percentage 

Ausimont  SoA 

3.87 

The  Department  will  disclose  . 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  of  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  44  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/ or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  these  preliminary  results 
of  review.  Rebuttal  briefs  and  rebuttals 
to  written  comments,  limited  to  issues 
raised  in  such  briefe  or  comments,  may 
be  filed  no  later  than  37  days  after  the 
date  of  publication.  Parties  who  submit 
arguments  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issue,  (2)  a  brief  summary  of  the 
argimient,  and  (3)  a  table  of  authorities. 
We  encourage  parties  submitting  written 
comments  to  provide  the  Departoent 
with  an  additional  copy  of  the  public 
version  of  any  such  comments  on 
diskette.  The  Department  will  issue  the 
final  results  of  this  administrative 
review,  which  will  include  the  results  of 
its  analysis  of  issues  raised  in  any  such 
comments,  within  120  days  of 
publication  of  these  preliminary  results. 

Assessment 

Upon  completion  of  this 
adnUnistrative  review,  the  Department 
will  determine,  and  the  Customs  Service 


shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  the  final  results  of 
review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  the  Customs  Service  to 
assess  the  resulting  assessment  rates 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  the 
importer's/customer's  entries  during  the 
review  period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  granular 
PTFE  resin  from  Italy  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  die  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  the  cash 
deposit  rate  for  Ausimont  will  be  the 
rate  established  in  the  final  results  of 
administrative  review;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation  or  a  previous 
review,  the  cash  deposit  will  continue 
to  be  the  most  recent  rate  published  in 
the  final  determination  or  final  results 
for  which  the  manufacturer  or  exporter 
received  a  company-specific  rate;  (3)  if 
the  exporter  is  not  a  firm  covered  in  this 
review,  a  previous  review,  or  the 
original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufactiu«r  is  a  firm 
covered  in  this  or  any  previous  review, 
the  cash  deposit  rate  will  be  46.46 
percent,  the  "all  others"  rate  established 
in  the  LTFV  investigation.  See  53  FR 
26090  (July  11.  1988). 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
until  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presiunption  that 
reimbursement  of  antidumping  duties 


occurred  and  the  subsequent  assessment 
of  double  antidumping  duties.  This 
administrative  review  and  notice  are  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)ofthe  Act. 

Dated:  September  3.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-802] 

Preliminary  Results  and  Rescission  in 
Part  of  Antidumping  Duty 
Administrative  Review:  Gray  Portland 
Cement  and  Clinker  From  Mexico 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
Department  of  Commerce. 

ACTION:  Notice  of  preliminary  results 
and  rescission  in  part  of  antidumping 
duty  administrative  review. 

EFFECTIVE  DATE:  September  10,  2002. 
SUMMARY:  In  response  to  requests  from 
interested  parties,  the  Department  of 
Commerce  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico.  The  review  covers  exports  of 
subject  merchandise  to  the  United 
States  during  the  period  August  1,  2000. 
through  July  31,  2001,  and  one  firm, 
CEMEX.  S.A.  de  C.V.,  and  its  affiliate, 
GCC  Cemento,  S.A.  de  CV.  We  have 
preliminarily  determined  that  sales 
were  made  below  normal  value  during 
the  period  of  review.  With  respect  to 
Apasco,  S.A.  de  C.V.,  we  are  rescinding 
the  antidumping  duty  administrative 
review  of  this  company. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  argimients  in  this 
proceeding  are  requested  to  submit  with 
the  argument  (1)  a  statement  of  the 
issues,  and  (2)  a  brief  summary  of  the 
argument. 

FOR  FURTHER  INFORMATION  CONTACT: 
Hermes  Pinilla  or  Brian  Ellman,  Office 
of  AD/CVD  Enforcement  3,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3477,  (202)  482- 
4852,  respectively. 
SUPPLEMENTARY  INFORMATION: 
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Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1,  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department  of 
Commerce's  (the  Department's) 
regulations  are  to  19  CFR  part  351  (April 
2001). 


Background 


I 


On  August  1,  2001,  the  Department 
published  in  the  Federal  Register  the 
Notice  of  Opportunity  to  Request 
Administrative  Review  concerning  the 
antidumping  duty  order  on  gray 
Portland  cement  and  clinker  from 
Mexico  (66  FR  39729).  In  accordance 
with  19  CFR  351.213.  the  petitioner,  the 
Southern  Tier  Cement  Committee 
(STCC),  requested  a  review  of  CEMEX. 
S.A.  de  C.V.  (CEMEX),  CEMEX's 
affiliate,  GCC  Cemento,  S.A.  de  C.V. 
(GCCC),  and  Apasco,  S.A.  de  C.V. 
(Apasco).  In  addition,  CEMEX  and 
GCCC  requested  reviews  of  their  own 
sales  during  the  period  of  review.  On 
October  1.  2001,  we  published  the 
Notice  of  Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  (66  FR  49924)  initiating  this 
review.  The  period  of  review  is  August 
1.  2000,  through  July  31,  2001.  Our 
review  of  Customs  Service  import  data 
indicated  that  there  were  no  entries  of 
subject  merchandise  made  by  Apasco 
during  the  period  of  review.  See 
Memorandum  from  Analyst  to  the  File. 
dated  August  6,  2002.  Therefore,  in 
accordance  with  19  CFR  351.213(d)(3), 
we  are  rescinding  the  review  with 
respect  to  this  manufacturer/exporter. 
We  are  now  conducting  a  review  of 
CEMEX  and  GCCC  piu'suant  to  section 
751  of  the  Act. 

Scope  of  Review 

The  products  covered  by  this  review 
include  gray  portland  cement  and 
clinker.  Gray  portland  cement  is  a 
hydraulic  cement  and  the  primary 
component  of  concrete.  Clinker,  an 
intermediate  material  product  produced 
when  manufacturing  cement,  has  no  use 
other  than  of  being  ground  into  finished 
cement.  Gray  portland  cement  is 
currently  classifiable  under  Harmonized 
Tariff  Schedule  (HTS)  item  number 
2523.29  and  cement  clinker  is  currently 
classifiable  under  HTS  item  number 
2523.10.  Gray  portland  cement  has  also 
been  entered  under  HTS  item  number 
2523.90  as  "other  hydraulic  cements." 
The  HTS  subheadings  are  provided  for 
convenience  and  customs  purposes 


only.  Our  written  description  of  the 
scope  of  the  proceeding  is  dispositive. 

Verification 

As  provided  in  section  782(i)  of  the 
Act,  we  verified  sales  information 
provided  by  CEMEX  using  standard 
verification  procedures,  including  an 
examination  of  relevant  sales  and 
financial  records,  and  selection  of 
original  documentation  containing 
relevant  information.  Our  verification 
results  are  outlined  in  public  versions  of 
the  verification  reports. 

Collapsing 

Section  771(33)  of  the  Act  defines 
when  two  or  more  parties  will  be 
considered  affiliated  for  purposes  of  an 
antidumping  analysis.  Moreover,  19 
CFR  351.401(f)  describes  when  the 
Department  will  treat  two  or  more 
affiliated  producers  as  a  single  entity 
(i.e..  "collapse"  the  firms)  for  purposes 
of  calculating  a  dumping  margin.  In  six 
previous  administrative  reviews  of  this 
order,  we  analyzed  and  determined  to 
collapse  CEMEX  and  GCCC  in 
accordance  with  our  regulations.  See, 
e.g..  Gray  Portland  Cement  and  Clinker 
from  Mexico;  Final  Results  of 
Antidumping  Duty  Administrative 
Review.  67  FR  12518  (March  19,  2002). 

The  regulations  state  that  we  will  treat 
two  or  more  affiliated  producers  as  a 
single  entity  where  those  producers 
have  production  facilities  for  similar  or 
identical  products  that  would  not 
require  substantial  retooling  of  either 
facility  in  order  to  restructure 
manufacturing  priorities  and  we 
conclude  that  there  is  a  significant 
potential  for  the  manipulation  of  price 
or  production.  In  identifying  a 
significant  potential  for  the 
manipulation  of  price  or  production,  the 
factors  we  may  consider  include  the 
following:  (i)  "The  level  of  common 
ownership;  (ii)  the  extent  to  which 
managerial  employees  or  board 
members  of  one  firm  sit  on  the  board  of 
directors  of  an  affiliated  firm;  and  (iii) 
whether  operations  are  intertwined, 
such  as  through  the  sharing  of  sales 
information,  involvement  in  production 
and  pricing  decisions,  the  sharing  of 
facilities  or  employees,  or  significant 
transactions  between  the  affiliated 
producers.  See  19  CFR  351.401(f). 

Having  reviewed  the  current  record, 
we  find  that  the  factual  information 
underlying  our  decision  to  collapse 
these  two  entities  has  not  changed  from 
previous  administrative  reviews. 
CEMEX's  indirect  ownership  of  GCCC 
exceeds  five  percent;  therefore,  these 
two  companies  are  affiliated  pursuant  to 
section  771(33)(E)  of  the  Act.  In 
addition,  both  CEMEX  and  GCCC  satisfy 


the  criteria  for  treatment  of  affiliated 
parties  as  a  single  entity  described  at  19 
CFR  351.401(f)(1):  both  producers  have 
production  facilities  for  similar  and 
identical  products  such  that  substantial 
retooling  of  their  production  facilities 
would  not  be  necessary  to  restructure 
manufactiu-ing  priorities.  Consequently, 
any  minor  retooling  required  could  be 
accomplished  swiftly  and  with  relative 
ease. 

We  also  find  that  there  exists  a 
significant  potential  for  manipulation  of 
prices  and  production  as  outlined  under 
19  CFR  351.401(f)(2).  CEMEX  indirectly 
owns  a  substantial  percentage  of  GCCC. 
Also,  CEMEX's  managers  or  directors  sit 
on  the  board  of  directors  of  GCCC  and 
its  affiliated  companies.  Accordingly, 
the  percentage  of  ownership  and 
interlocking  boards  of  directors  give  rise 
to  a  significant  potential  for  affecting 
GCCC's  pricing  and  production 
decisions.  See  the  Department's 
memorandum  from  Analyst  to  File, 
Collapsing  CEMEX,  S.A.  de  C.V.  and 
GCC  Cemento,  S.A.  de  C.V.  for  the 
Current  Administrative  Review,  dated 
July  31,  2002.1  Therefore,  we  have 
collapsed  CEMEX  and  GCCC  into  one 
entity  and  calculated  a  single  weighted- 
average  margin  using  information 
provided  by  CEMEX  and  GCCC  in  this 
review. 

Constructed  Export  Price 

Both  CEMEX  and  GCCC  reported 
constructed  export  price  (CEP)  sales.  We 
calculated  CEP  based  on  delivered 
prices  to  unaffiliated  customers  in 
accordance  with  section  772(b)  of  the 
Act.  Where  appropriate,  we  made 
adjustments  to  the  starting  price  for 
discoimts  and  billing  adjustments.  In 
accordance  with  section  772(d)  of  the 
Act  and  19  CFR  351.402(b),  we 
deducted  those  selling  expenses, 
including  inventory  carrying  costs,  that 
were  associated  with  commercial 
activities  in  the  United  States  and  relate 
to  the  sale  to  an  unaffiliated  purchaser. 
We  also  made  deductions  for  foreign 
brokerage  and  handling,  foreign  inland 
freight,  U.S.  inland  freight  and 
insittance,  U.S.  warehousing  expenses, 
U.S.  brokerage  and  handling,  and  U.S. 
duties,  pursuant  to  section  772(c)(2)(A) 
of  the  Act.  Finally,  we  made  an 
adjustment  for  CEP  profit  in  accordance 


'  Our  decision  to  collapse  both  companies  and 
treat  them  as  a  single  entity  is  consistent  with  our 
decisions  in  earlier  segments  of  this  proceeding. 
See.  e.g..  Preliminary  Results  and  Rescission  in  Part 
of  Antidumping  Duty  Administrative  Review:  Gray 
Portland  Cement  and  Clinker  From  Mexico,  66  FR 
47632,  47633  (September  13,  2001).  No  changes 
were  made  in  the  final  results  of  review  (see  Gray 
Portland  Cement  and  Clinker  From  Mexico:  Final 
Results  of  Antidumping  Duty  Review.  67  FR  12518 
(March  19,  2002)). 
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with  section  772(d)(3)  of  the  Act.  No 
other  adjustments  to  CEP  were  claimed 
or  allowed. 

With  respect  to  subject  merchandise 
to  which  value  was  added  in  the  United 
States  prior  to  sale  to  unaffiliated  U.S. 
customers  {i.e.,  cement  that  was 
imported  and  further-processed  into 
finished  concrete  by  U.S.  affiliates  of 
foreign  exporters),  we  preliminarily 
determine  that  the  special  rule  under 
section  772(e)  of  the  Act  for 
merchandise  with  value  added  after 
importation  is  applicable. 

Section  772(e)  of  the  Act  provides 
that,  where  the  subject  merchandise  is 
imported  by  a  person  affiliated  with  the 
exporter  or  producer  and  the  value 
added  in  the  United  States  by  the 
affiliated  person  is  likely  to  exceed 
substantially  the  value  of  the  subject 
merchandise,  we  will  determine  the 
CEP  for  such  merchandise  using  the 
price  of  identical  or  other  subject 
merchandise  if  there  is  a  sufficient 
quantity  of  sales  to  provide  a  reasonable 
basis  for  comparison  and  we  determine 
that  the  use  of  such  sales  is  appropriate. 
The  regulations  at  19  CFR  351.402(c)(2) 
provide  that  normally  we  will 
determine  that  the  value  added  in  the 
United  States  by  the  eiffiliated  person  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise  if  we 
estimate  the  value  added  to  be  at  least 
65  percent  of  the  price  charged  to  the 
first  unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States.  Normally  we  will  estimate  the 
value  added  based  on  the  difference 
between  the  price  charged  to  the  first 
imaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States  and  the  price  paid  for  the  subject 
merchandise  by  the  affiliated  person. 
We  will  base  this  determination 
normally  on  averages  of  the  prices  and 
the  value  added  to  the  subject 
merchandise.  If  there  is  not  a  sufficient 
quantity  of  such  sales  or  if  we  determine 
that  using  the  price  of  identical  or  other 
subject  merchandise  is  not  appropriate, 
we  may  use  any  other  reasonable  basis 
to  determine  the  CEP.  See  section  772(e) 
of  the  Act. 

During  the  course  of  this 
administrative  review,  the  respondent 
submitted  information  which  allowed 
us  to  determine  whether,  in  accordance 
with  section  772(e)  of  the  Act,  the  value 
added  in  the  United  States  by  its  U.S. 
affiliates  is  likely  to  exceed  substantially 
the  value  of  the  subject  merchandise.  To 
determine  whether  the  value  added  is 
likely  to  exceed  substantially  the  value 
of  the  subject  merchandise,  we 
estimated  the  value  added  based  on  the 
difference  between  the  averages  of  the 
prices  charged  to  the  first  unaffiliated 


purchaser  for  the  merchandise  as  sold  in 
the  United  States  and  the  averages  of  the 
prices  paid  for  subject  merchandise  by 
the  affiliate.  Based  on  this  analysis,  we 
estimate  that  the  value  added  was  at 
leaSt  65  percent  of  the  price  the 
respondent  charged  to  the  first 
unaffiliated  purchaser  for  the 
merchandise  as  sold  in  the  United 
States.  Therefore,  we  preliminarily 
determine  that  the  value  added  is  likely 
to  exceed  substantially  the  value  of  the 
subject  merchandise.  Also,  the  record 
indicates  that  there  is  a  sufficient 
quantity  of  subject  merchandise  to 
provide  a  reasonable  and  appropriate 
basis  for  comparison.  Accordingly,  for 
purposes  of  determining  dumping 
margins  for  the  further-manufactiu«d 
sales,  we  will  apply  the  preliminary 
weighted-average  margin  reflecting  the 
rate  calculated  for  sales  of  identical  or 
other  subject  merchandise  sold  to 
unaffiliated  purchasers. 

Normal  Value 

A.  Comparisons 

In  order  to  determine  whether  there 
was  a  sufficient  volume  of  sales  in  the 
home  market  to  serve  as  a  viable  basis 
for  calculating  normal  value  (NV),  we 
compared  the  respondent's  volume  of 
home-market  sales  of  the  foreign  like 
product  to  the  volume  of  U.S.  sales  of 
the  subject  merchandise  in  accordance 
with  section  773(a)(1)(C)  of  the  Act. 
Since  the  respondent's  aggregate  volume 
of  home-market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
its  aggregate  volume  of  U.S.  sales  for  the 
subject  merchandise,  we  determined 
that  the  home  market  was  viable. 
Therefore,  we  have  based  NV  on  home- 
market  sales. 

During  the  period  of  review,  the 
respondent  sold  Type  II  LA  and  Type  V 
LA  cement  in  the  United  States.  The 
statute  expresses  a  preference  for 
matching  U.S.  sales  to  identical 
merchandise  in  the  home  market.  The 
respondent  sold  cement  produced  as 
Type  III,  CPC  30  R,  CPC  40,  and  CPO  40 
cement  in  the  home  market.  We  have 
attempted  to  match  the  subject 
merchandise  to  identical  merchandise 
.in  the  home  market.  In  situations  where 
identical  product  types  cannot  be 
matched,  we  have  attempted  to  match 
the  subject  merchandise  to  sales  of 
similar  merchandise  in  the  home 
market.  See  sections  773(a)(1)(B)  and 
771(16)  of  the  Act. 

We  were  able  to  find  identical  and 
similar  models  to  which  we  could 
match  sales  of  Type  II  LA  and  Type  V 
LA  cement  sold  in  the  U.S.  market.  In 
the  1999/2000  administrative  review  of 
this  proceeding,  we  determined  that 


CPO  40  cement  produced  and  sold  in 
the  home  market  is  the  identical  match 
to  Type  V  LA  cement  sold  in  the  United 
States.  See  Gray  Portland  Cement  and 
Clinker  From  Mexico:  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  67  FR  12518  (March  19.  2002), 
and  the  accompanying  Issues  and 
Decision  Memorandum  at  comment  7. 
We  have  reviewed  the  information  on 
the  record  and  have  determined  that 
CPO  40  cement  produced  and  sold  in 
the  home  market  is  the  identical  match 
to  Type  V  LA  cement  sold  in  the  United 
States  during  this  review  period. 

If  we  could  not  find  an  identical 
match  to  the  cement  types  sold  in  the 
United  States  in  the  same  month  in 
which  the  U.S.  sale  was  made  or  during 
the  contemporaneous  period,  we  based 
NV  on  similar  merchandise.  During  the 
review  period,  GCCC  had  sales  of  Type 
II  LA  in  the  United  States  but  did  not 
have  any  sales  of  this  type  in  the  home 
market.  Based  on  information  on  the 
record,  we  find  that  the  chemical  and 
physical  characteristics  of  type  CPO  40 
cement  produced  and  sold  in  Mexico 
are  most  similar  to  Type  II  LA  cement 
sold  in  the  United  States.  See,  e.g., 
GCCC's  response  to  the  supplemental 
questioimaire  dated  June  28,  2002,  at 
pages  30-31  and  at  Exhibit  A56. 
Therefore,  for  this  review  period,  we 
matched  sales  of  CPO  40  cement 
produced  and  sold  in  Mexico  to  all  sales 
of  Type  II  LA  sold  in  the  United  States. 

Furthermore,  in  accordance  with 
section  771(16)(B)  of  the  Act.  we  find 
that  both  bulk  and  bagged  cement  are 
produced  in  the  same  country  and  by 
the  same  producer  as  the  types  sold  in 
the  United  States,  both  bulk  and  bagged 
cement  are  like  the  types  sold  in  the 
United  States  in  component  materials 
and  in  the  purposes  for  which  used,  and 
both  bulk  and  bagged  cement  are 
approximately  equal  in  commercial 
value  to  the  types  sold  in  the  United 
States.  The  questioimaire  responses 
submitted  by  the  respondent  indicate 
that,  with  the  exception  of  packaging, 
cement  sold  in  bulk  and  cement  sold  in 
bags  are  physically  identical  and  both 
are  used  in  the  production  of  concrete. 
Also,  since  there  is  no  difference  in  the 
cost  of  production  between  cement  sold 
in  bulk  or  in  bagged  form  (again  with 
the  exception  of  packaging),  both  are 
approximately  equal  in  commercial 
value.  See  CEMEX's  and  GCCC's 
responses  to  the  Department's  original 
and  supplemental  questionnaires. 

B.  Ordinary  Course  of  Trade 

Section  773(a)(1)(B)  of  the  Act 
requires  the  Department  to  base  NV  on 
"the  price  at  which  the  foreign  like 
product  is  first  sold  (or  in  the  absence 
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of  a  sale,  offered  for  sale)  for 
consumption  in  the  exporting  country, 
in  the  usual  commercial  quantities  and 
in  the  ordinary  course  of  trade." 
Ordinary  course  of  trade  is  defined  as 
"the  conditions  and  practices  which,  for 
a  reasonable  time  prior  to  the 
exportation  of  the  subject  merchandise, 
have  been  normal  in  the  trade  under 
consideration  with  respect  to 
merchandise  of  the  same  class  or  kind." 
See  section  771(15)  of  the  Act. 

In  this  review,  we  analyzed  home- 
market  sales  of  cement  produced  as 
Type  ni  cement.  Pursuant  to  section 
773(a)(1)(B)  of  the  Act,  we  based  our 
examination  on  the  totality  of 
circumstances  surrounding  the 
respondent's  sales  in  Mexico  that  are 
produced  as  Type  III  cement  and.  as  in 
previous  reviews  of  this  order,  we 
continue  to  find  that  the  respondent's 
home-market  sales  of  Type  III  cement 
are  outside  the  ordinary  course  of  trade. 
See  Preliminary  Results  Analysis  Memo 
of  CEMEX  S.A.  de  C.V.  and  its  affiliate 
GCC  Cemento.  S.A.  de  C.V..  for  the 
Eleventh  Administrative  Review  of  Gray 
Portland  Cement  and  Clinker  from 
Mexico  (August  30.  2002). 

C.  Arm's-length  Sales 

To  test  whether  sales  to  affiliated 
customers  were  made  at  arm's  length, 
we  compared  the  prices  of  sales  to 
affiliated  and  unaffiliated  customers,  net 
of  all  movement  charges,  direct  selling 
expenses,  discounts,  cind  packing. 
Where  the  price  to  the  affiliated  party 
was  on  average  99.5  percent  or  more  of 
the  price  to  the  unaffiliated  parties,  we 
determined  that  the  sales  made  to  the 
affiliated  party  were  at  arm's  length. 
Consistent  with  19  CFR  351.403,  we 
included  these  sales  in  our  analysis. 

D.  Cost  of  Production 

The  petitioner  alleged  on  January  9, 
2002,  that  the  respondent  sold  gray 
Portland  cement  and  clinker  in  the 
home  market  at  prices  below  the  cost  of 
production  (COP).  After  examining  the 
allegation,  we  determined  that  there 
were  reasonable  grounds  to  believe  or 
suspect  that  the  respondent  had  sold  the 
subject  merchandise  in  the  home  market 
at  prices  below  the  COP.  Therefore, 
pursuant  to  section  773(b)(1)  of  the  Act, 
we  initiated  a  COP  investigation  in 
order  to  determine  whether  the 
respondent  made  home-market  sales 
during  the  period  of  review  at  below- 
cost  prices.  See  the  memorandum  from 
case  analysts  to  Laurie  Parkhill  entitled 
Gray  Portland  Cement  and  Clinker  from 
Mexico:  Request  to  Initiate  Cost 
Investigation  in  the  2000/2001  Review 
(April  24,  2002). 


In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  the  COP  based 
on  the  sum  of  the  costs  of  materials  and 
fabrication  employed  in  producing  the 
foreign  like  product,  plus  amoimts  for 
home-market  selling,  and  general  and 
administrative  (SG&A)  expenses.  We 
used  the  home-market  sales  data  and 
COP  information  provided  by  the 
respondent  in  its  questionnaire 
response. 

After  calculating  a  weighted-average 
COP,  in  accordance  with  section 
773(b)(3)  of  the  Act,  we  tested  whether 
the  home-market  sales  of  the  respondent 
were  made  at  prices  below  COP  within 
an  extended  period  of  time  in 
substantial  quantities  and  whether  such 
prices  permitted  recovery  of  all  costs 
within  a  reasonable  period  of  time.  We 
compared  type-specific  COPs  to  the 
reported  home-market  prices  less  any 
applicable  direct  selling  expenses, 
movement  charges,  discounts  and 
rebates,  indirect  selling  expenses,  and 
commissions. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  if  less  than  20  percent  of  the 
respondent's  sales  of  a  certain  type  were 
at  prices  less  than  the  COP,  we  do  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time.  If  20 
percent  or  more  of  the  respondent's 
sales  of  a  certain  type  during  the  period 
of  review  were  at  prices  less  than  the 
COP,  such  below-cost  sales  were  made 
in  substantial  quantities  within  an 
extended  period  of  time  piu"suant  to 
sections  773(b)(2)  (B)  and  (C)  of  the  Act. 
Based  on  comparisons  of  home-market 
prices  to  weighted-average  COPs  for  the 
period  of  review,  we  determined  that 
below-cost  sales  of  all  types  of  cement 
were  not  made  in  substantial  quantities 
within  an  extended  period  of  time,  and, 
therefore,  we  did  not  disregard  any 
below-cost  sales. 

E.  Adjustments  to  Normal  Value 

Where  appropriate,  we  adjusted 
home-market  prices  for  discounts, 
rebates,  packing,  handling,  interest 
revenue,  and  billing  adjustments  to  the 
invoice  price.  In  addition,  we  adjusted 
the  starting  price  for  inland  freight, 
inland  insurance,  and  warehousing 
expenses.  We  also  deducted  home- 
mcu^ket  direct  selling  expenses  from  the 
home-market  price  and  home-market 
indirect  selling  expenses  as  a  CEP-offset 
adjustment  [see  Level  of  Trade/CEP 
Offset  section  below).  In  addition,  in 
accordance  with  section  773(a)(6)  of  the 
Act,  we  deducted  home-market  packing 
costs  and  added  U.S.  packing  costs. 

Section  773(a)(6)(C)(ii)  of  the  Act 
directs  us  to  make  an  adjustment  to  NV 


to  accoimt  for  differences  in  the 
physical  characteristics  of  merchandise 
where  similar  products  are  compared. 
The  regulations  at  19  CFR  351.411(b) 
direct  us  to  consider  differences  in 
variable  costs  associated  with  the 
physical  differences  in  the  merchandise. 
Where  we  matched  U.S.  sales  of  subject 
merchandise  to  similar  models  in  the 
home  market,  we  adjusted  for 
differences  in  merchandise. 

F.  Level  of  Trade/CEP  Offset 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  home  market  at  the  same 
level  of  trade  as  the  CEP.  The  NV  level 
of  trade  is  that  of  the  starting-price  sales 
in  the  home  market  or,  when  NV  is 
based  on  constructed  value  (CV),  that  of 
sales  from  which  we  derive  SG&A 
expenses  and  profit.  For  CEP,  it  is  the 
level  of  the  constructed  sale  from  the 
exporter  to  an  affiliated  importer  after 
the  deductions  required  under  section 
772(d)  of  the  Act. 

To  determine  whether  NV  sales  are  at 
a  different  level  of  trade  than  CEP,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  unaffiliated  customer.  If  the 
comparison-market  sales  are  at  a 
different  level  of  trade  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  level  of  trade  of  the 
export  transaction,  we  make  a  level-of- 
trade  adjustment  under  section 
773(a)(7)(A)  of  the  Act.  Finally,  for  CEP 
sales,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  imder 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732-33  (November  19, 
1997). 

With  respect  to  U.S.  sales,  we 
conclude  that  CEMEX's  and  GCCC's 
sales  constituted  two  separate  levels  of 
trade,  one  CEMEX  U.S.  level  of  trade 
and  one  GCCC  U.S.  level  of  trade.  We 
based  our  conclusion  on  our  analysis  of 
each  company's  reported  selling 
functions  and  sales  channels  after 
making  deductions  for  selling  expenses 
under  section  772(d)  of  the  Act.  We 
found  that  CEMEX  and  GCCC  performed 
different  sales  functions  for  sales  to 
their  respective  U.S.  affiliates.  For 
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instance,  CEMEX  reported  that  it 
performed  technical  advice,  solicitation 
of  orders/customer  visits,  account 
receivable  management,  post-sale 
warehousing,  and  commuiucation 
activities  whereas  GCCC  reported  that  it 
did  not  perform  any  of  these  activities. 

Based  on  our  analysis  of  the 
respondent's  reported  selling  functions 
and  sales  channels,  we  conclude  that 
the  respondent's  home-market  sales  to 
various  classes  of  customers  which 
purchase  both  bulk  and  bagged  cement 
constitute  one  level  of  trade.  We  foimd 
that,  with  some  minor  exceptions, 
CEMEX  and  GCCC  performed  the  same 
selling  functions  to  varying  degrees  in 
similar  chaimels  of  distribution.  We  also 
concluded  that  the  variations  in  the 
intensities  of  selling  functions 
performed  were  not  substantial  when  all 
selling  expenses  were  considered  as  a 
whole.  See  the  memorandum  entitled 
Gray  Portland  Cement  and  Clinker  from 
Mexico:  Level-of-Trade  Analysis  for  the 
00/01  Administrative  Review,  dated 
August  30,  2002  (Level-of-Trade 
Analysis  memorandiun). 

Furthermore,  the  respondent's  home- 
market  sales  occur  at  a  different  and 
more  advanced  stage  of  distribution 
than  its  sales  to  the  United  States.  For 
example,  the  CEMEX  U.S.  level  of  trade 
does  not  include  activities  such  as 
market  research,  after-sales  service/ 
warranties,  advertising,  and  packing 
whereas  the  home-market  level  of  trade 
includes  these  activities.  Similarly,  the 
GCCC  U.S.  level  of  trade  does  not 
include  activities  such  as  market 
research,  technical  advice,  advertising, 
customer  approval,  solicitation  of 
orders ,  computer/legal/accounting/ 
business  systems,  sales  promotion,  sales 
forecasting,  strategic  and  economic 
planning,  personnel  training/exchange, 
and  procurement  and  sourcing  services 
whereas  the  home-market  level  of  trade 
includes  these  activities. 

As  a  result  of  our  level-of-trade 
analysis,  we  could  not  match  U.S.  sales 
at  either  of  the  two  U.S.  levels  of  trade 
to  sales  at  the  same  level  of  trade  in  the 
home  market  because  there  are  no 
home-market  sales  at  the  same  level  of 
trade.  In  addition,  because  we  found 
only  one  home-market  level  of  trade,  we 
could  not  determine  a  level-of-trade 
adjustment  based  on  the  collapsed 
entity's  home-market  sales  of 
merdiandise  under  review.  Therefore, 
we  have  determined  that  the  data 
available  do  not  provide  an  appropriate 
basis  on  which  to  calculate  a  level-of- 
trade  adjustment.  However,  we 
determined  that  the  level  of  trade  of  the 
home-market  sales  is  more  advanced 
than  the  levels  of  the  U.S.  sales.  Thus, 
we  made  a  CEP-offset  adjustment  in 


accordance  with  section  773(a)(7)(B)  of 
the  Act  for  the  respondent's  CEP  sales. 
In  accordance  with  section  773(a)(7)  of 
the  Act,  we  calculated  the  CEP  offset  as 
the  smaller  of  the  following:  (1)  the 
indirect  selling  expenses  on  the  home- 
market  sale,  or  (2)  the  indirect  selling 
expenses  deducted  from  the  starting 
price  in  calculating  CEP.  See  the  Level- 
of-Trade  Analysis  memorandum. 

Currency  Conversion 

Pursuant  to  section  773A(a)  of  the 
Act,  we  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  U.S.  sales  as 
certified  by  the  Federal  Reserve  Bank. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the  dumping 
margin  for  ttie  collapsed  parties,  CEMEX 
and  GCCC,  for  the  period  August  1 , 
2000,  through  July  31,  2001,  to  be  74.78 
percent. 

We  will  disclose  calculations 
performed  in  connection  with  these 
preliminary  results  to  parties  within  five 
days  of  the  date  of  publication  of  this 
notice.  See  19  CFR  351.224(b). 
Interested  parties  may  request  a  hearing 
within  30  days  of  publication  of  this 
notice.  A  hearing,  if  requested,  will  be 
held  at  the  main  Commerce  Department 
building  three  business  days  after 
submission  of  rebuttal  briefs. 

Issues  raised  in  hearings  will  be 
limited  to  those  raised  in  the  respective 
case  and  rebuttal  briefs.  Case  briefs  from 
interested  parties  may  be  filed  no  later 
than  30  days  after  publication  of  this 
notice.  Rebuttal  briefs,  limited  to  the 
issues  raised  in  case  briefs,  may  be 
submitted  no  later  than  five  days  after 
the  deadline  for  filing  case  briefs. 

Parties  who  submit  case  or  rebuttal 
briefs  in  this  proceeding  are  requested 
to  submit  with  each  argument  (1)  a 
statement  of  the  issue,  and  (2)  a  brief 
summary  of  the  argument  with  an 
electronic  version  included. 

Upon  completion  of  this  review,  the 
Department  will  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 


merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  the  final  results  of 
review,  as  provided  by  section  751(a)(1) 
of  the  Act:  (1)  The  cash-deposit  rate  for 
the  respondent  will  be  the  rate 
determined  in  the  final  results  of 
review;  (2)  for  previously  reviewed  or 
investigated  companies  not  mentioned 
above,  the  cash-deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  most  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  in  the 
original  less-than-fair-value  (LTFV) 
investigation,  but  the  manufacturer  is. 
the  cash-deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash-deposit 
rate  for  all  other  manufacturers  or 
exporters  will  be  61.35  percent,  the  all- 
others  rate  from  the  LTFV  investigation. 
These  deposit  requirements,  when 
imposed,  shall  remain  in  effect  until 
publication  of  the  final  results  of  the 
next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  September  .3,  2002. 
Faryar  Shirzad, 
Assistant  Serretan-  for  Import 
Administration. 

|FR  Doc.  02-22996  Filed  9-9-02;  8:4S  ami 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-877] 

Notice  of  Postponement  of  Preliminary 
Antidumping  Duty  Determination: 
loiwn  and  Garden  Steel  Fence  Posts 
From  tlie  People's  Republic  of  China 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

EFFECTIVE  DATE:  September  10.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Salim  Bhabhrawala  or  Christopher 
Smith,  Office  5,  Group  II,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue  NW,  Washington,  DC  20230; 
telephone  (202)  482-1784.  or  (202)  482- 
1442,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Postponement  of  Preliminary 
Determination: 

The  Department  of  Commerce  (the 
Depjulment)  is  postponing  the  deadline 
for  issuance  of  the  preliminary 
determination  in  the  antidumping  duty 
investigation  of  lawn  and  garden  steel 
fence  posts  from  the  People's  Republic 
of  China  until  November  27,  2002. 

On  May  21,  2002.  the  Department 
initiated  an  antidumping  investigation 
of  lawn  and  garden  steel  fence  posts 
from  the  People's  Republic  of  China. 
See  Initiation  of  Antidumping  Duty 
Investigation:  Lawn  and  Garden  Steel 
Fence  Posts  from  the  People's  Republic 
of  China,  67  FR  37388  (May  29,  2002). 
The  notice  stated  that  the  Department 
would  issue  its  preliminary 
determination  no  later  than  140  days 
after  the  date  of  initiation  [i.e.,  October 
8,  2002). 

On  August  26,  2002.  the  petitioner. 
Steel  City  Corporation,  made  a  timely 
request  pursuant  to  19  CFR  351.205(e) 
for  a  fifty-day  postponement.  Therefore, 
in  accordance  with  section  733  (c)(1)(a) 
of  the  Tariff  Act  of  1930.  as  amended, 
the  Department  is  postponing  the  date 
of  the  preliminary  determination  until 
November  27,  2002,  which  is  190  days 
from  the  date  on  which  the  Department 
initiated  this  investigation.  We  will 
issue  our  final  determination  no  later 
than  75  days  from  the  date  on  which  the 
Department  issues  its  preliminary 
determination  in  this  proceeding. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 


Dated:  September  3.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-22991  Filed  9-9-02;  8:45  am) 

BILUNG  CODE  3510-OS-S 

DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-570-504] 

Notice  of  Preliminary  Results  of 
Antidumping  Administrative  Review: 
Petroleum  Wax  Candles  From  the 
People's  Republic  of  China 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  petroleum 
wax  candles  from  the  People's  Republic 
of  China  (PRC)  in  response  to  a  request 
from  Dongguan  Fay  Candle  Co.,  Ltd. 
(Fay),  a  PRC  producer  and  exporter  of 
subject  merchandise,  and  its  U.S. 
importers,  TIJID,  Inc.  (TIJID)  (d/b/a 
DIJIT  Inc.),  and  Palm  Beach  Home 
Accents,  Inc.,  (Palm  Beach), 
(collectively,  "respondents").  The 
review  covers  the  period  August  1 ,  2000 
through  July  31,2001. 

We  preliminarily  determine  that  sales 
have  been  made  below  normal  value 
(NV).  The  preliminary  results  are  listed 
below  in  the  section  titled  "Preliminary 
Results  of  Review."  If  these  preliminary 
results  are  adopted  in  our  final  results, 
we  will  instruct  the  U.S.  Customs 
Service  (Customs)  to  assess 
antidumping  duties  on  imports  into  the 
United  States  of  subject  merchandise 
exported  by  Fay.  Interested  parties  are 
invited  to  comment  on  these 
preliminary  results.  (See  the 
"Preliminary  Results  of  Review"  section 
of  this  notice.) 

EFFECTIVE  DATE:  September  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  C.  Gannon  or  Mark  Hoadley, 
Office  of  AD/CVD  Enforcement  VII. 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce.  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-0162  or 
(202)  482-3148.  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  are  to  the  Tariff  Act  of  1930, 
as  amended  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 


to  the  Department's  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

The  Department  published  in  the 
Federal  Register  an  antidumping  duty 
order  on  petroleum  wax  candles  from 
the  PRC  on  August  28. 1986  (51  FR 
30686).  On  August  31.  2001,  the 
Department  received,  in  accordance 
with  section  751(a)(2)(B)  of  the  Act  and 
section  351.213(b)  of  the  Department's 
regulations,  a  timely  request  from 
respondents  to  conduct  an 
administrative  review  of  the 
antidumping  duty  order  on  petroleum 
wax  candles  from  the  PRC.  On  October 
1,  2001,  the  Department  published  its 
initiation  of  this  administrative  review 
for  the  period  August  1,  2000  through 
July  31,  2001  (66  FR  49924).  Because  it 
was  not  practicable  to  complete  the 
review  within  the  initial  time  period,  on 
April  18,  2002,  the  Department 
published  an  extension  of  the  deadline 
for  completion  of  the  preliminary 
results  of  this  administrative  review 
until  no  later  than  September  3.  2002 
(67  FR  19159). 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  certain  scented  or  unscented 
petroleum  wax  candles  made  from 
petroleum  wax  and  having  fiber  or 
paper-cored  wicks.  They  are  sold  in  the 
following  shapes:  tapers,  spfrals,  and 
straight-sided  dinner  candles;  rounds, 
columns,  pillars,  votives;  and  various 
wax-filled  containers.  The  products 
were  classified  under  the  Tariff 
Schedules  of  the  United  States  (TSUS) 
item  755.25,  Candles  and  Tapers.  The 
products  are  currently  classified  under 
the  Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  3406.00.00. 
Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
scope  of  this  proceeding  remains 
dispositive. 

Period  of  Review 

The  period  of  review  (POR)  is  August 
1.  2000  through  July  31.  2001. 

Application  of  Facts  Available 

The  Department  conducted 
verification  at  Fay's  factory  in  China 
from  July  22  through  26.  2002.  On  July 
22.  2002.  respondents  presented 
corrections  to  their  questionnaire 
•  responses.  The  corrections  included  a 
previously  unreported  production  order, 
which  amounted  to  a  significant 
increase  in  the  production  for  the  POR. 
The  verification  team  proceeded  with 
verification  of  the  questionnaire 
responses,  but  indicated  that  it  would 
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have  to  confer  with  Washington 
concerning  whether  the  new 
information  could  be  accepted.  On  July 
26,  2002,  after  consulting  with 
Washington,  the  team  returned  all 
documents  relating  to  the  new 
production  data  and  halted  the 
remainder  of  the  verification  in  China. 
See  Administrative  Review  of  Petroleum 
Wax  Candles  from  the  Peoples  Republic 
of  China  (PRC)  (A-570-504):  PRC 
Verification,  Memorandum  to  the  File, 
through  Sally  C.  Gannon,  from  Mark 
Hoadley,  Brett  Royce,  and  Jessica 
Burdick  (August  30,  2002)  [PRC 
Verification  Report),  which  is  on  file  in 
the  Central  Records  Unit  (CRU),  room 
B-099  of  the  main  Department  building; 
2000/2001  Administrative  Review  on 
Candles  from  the  People  Republic  of 
China  (A-570-504):  Telephone  Call 
Regarding  Verification,  Memorandum  to 
the  File  from  Sally  C.  Gannon  (July  26, 
2002). 

The  next  week,  the  Department 
informed  respondents  that  it  would 
proceed  with  the  U.S.  portion  of  the 
verification,  and  the  Department  and 
respondents  agreed  on  August  12 
through  15,  2002  as  the  dates  for  this 
verification.  See  2000/2001 
Administrative  Review  on  Candles  from 
the  People  Republic  of  China  (A-570- 
504):  Telephone  Call  Regarding 
Verification  &■  Rejection  of  New  Factual 
Information,  Memorandum  to  the  File, 
through  Sally  C.  Gannon,  from  Jessica 
Burdick  (July  31,  2002).  On  August  9, 
2002,  respondents  called  and  informed 
the  Department  that  they  had  made  a 
decision  not  to  proceed  with  the  U.S. 
portion  of  the  verification.  See  2000/ 
2001  Administrative  Review  on  Candles 
from  the  People  Republic  of  China  (A- 
570-504):  Telephone  Call  Regarding 
Verification  dated  August  9,  2002. 
Memorandum  to  the  File  from  Sally  C. 
Gaimon  (August  9,  2002).  On  August  9, 
2002,  respondents  also  filed  a  letter 
informing  the  Department  of  their 
decision  not  to  participate  in  the  U.S. 
verification. 

We  find  that,  in  accordance  with 
section  776(a)(2)(D)  of  the- Act,  the  use 
of  facts  available  for  respondents  is 
appropriate  for  these  preliminary  results 
of  review.  Respondents'  decision  not  to 
allow  the  Department  to  conduct  an  on- 
site  U.S.  verification  prevented 
necessary  information  from  being 
verified  as  provided  in  section  782(i),  a 
condition  specifically  listed  in  section 
776(a)(2)(D)  as  mandating  the  use  of 
facts  available.  Once  the  Department 
determines  that  the  use  of  facts  available 
is  warranted,  section  776(b)  of  the  Act 
further  permits  the  Department  to  apply 
an  adverse  inference  if  it  makes  the 
additional  finding  that  "an  interested 


party  has  failed  to  cooperate  by  not 
acting  to  the  best  of  its  ability  to  comply 
with  a  request  for  information."  As 
stated  above,  the  Department  set  a  date 
for  the  U.S.  portion  of  the  verification 
that  respondents  agreed  was  acceptable. 
The  respondents  decided  not  to  proceed 
with  verification.  The  respondents  did 
not  ask  that  the  verification  be 
rescheduled,  but  simply  stated  that  they 
would  not  proceed  with  the  verification. 
Since  the  respondents  cancelled  the 
U.S.  sales  verification,  the  Department 
cannot  rely  on  respondents' 
questionnaire  responses  to  calculate  a 
dumping  margin  for  Fay.  The  U.S.  sales ' 
verification  is  integral  to  our  calculation 
because,  without  performing  the  U.S. 
sales  verification,  we  were  unable  to 
complete  the  sales  reconciliation  as  well 
as  verification  of  total  quantity  and 
value,  which  are  principle  elements  of 
the  over  all  verification  of  respondents' 
questionnaire  responses. 

Furthermore,  while  the  Department 
was  able  to  verify  parts  of  the 
questionnaire  responses  in  China,  that 
information  is  inextricably  linked  with 
the  information  unverified  in  the  United 
States.  See  PRC  Verification  Report.  For 
example,  the  Department  was  able  to 
verify  several  factors  used  in  the 
production  of  candles;  that  information, 
however,  is  not  usable  if  the  Department 
is  unable  to  verify  which  products  were 
actually  sold  in  the  United  States,  a  step 
in  the  verification  process  that  would 
have  taken  place  in  the  United  States  if 
verification  had  been  allowed. 
Moreover,  personnel  at  Fay  stated  that 
some  items  in  the  factors  of  production 
portion  of  the  response  would  have  to 
be  verified,  at  least  in  part,  in  the  United 
States.  For  example,  they  stated  that 
additional  documents  we  requested  to 
confirm  the  amounts  of  dyes,  fragrances, 
packaging  and  hang  tags  used  in 
production  were  kept  in  Florida.  In 
addition,  as  noted  above,  by  not 
performing  the  U.S.  sales  verification, 
we  were  unable  to  complete  the  sales 
reconciliation  as  well  as  verification  of 
total  quantity  and  value,  which  are 
principle  elements  of  the  overall 
verification  of  respondents' 
questionnaire  responses.  Thus,  the  use 
of  facts  available  is  mandated  for  the 
total  response  of  Fay  and  its  importers. 
In  other  words,  it  is  not  possible  to  rely 
on  the  respondents'  questionnaire 
responses  to  calculate  a  margin  for  Fay's 
exports,  even  using  partial  facts 
available  "plugs"  for  U.S.  sales  data, 
which  is  the  data  for  which  respondents 
decided  not  to  allow  verification. 

Therefore,  we  determine  that  the 
respondents  did  not  cooperate  to  the 
best  of  their  ability  and  that  the  use  of 
adverse  facts  available  is  appropriate 


under  section  776(b).  Accordingly,  as 
adverse  facts  available,  we  have  applied 
the  calculated  margin  of  95.22  percent 
as  published  in  Petroleum  Wax  Candles 
from  the  People's  Republic  of  China: 
Notice  of  Final  Results  of  New  Shipper 
Review.  67  FR  41395  (June  18.  2002) 
[Candles  NSR).  See  Memorandum  to 
Joseph  A.  Spetrini,  Regarding  the 
Application  of  Facts  Available  for 
Exports  from  Dongguan  Fay  Candle  Co., 
Ltd.  (September  3,  2002)  for  a  complete 
discussion  of  the  Departments  decision 
to  apply  adverse  facts  available  and  the 
choice  of  the  rate  from  the  new  shipper 
review. 

Corroboration 

Section  776(c)  of  the  Act  provides  that 
when  the  Department  relies  on  the  facts 
otherwise  available  and  relies  on 
"secondary  information,"  the 
Department  shall,  to  the  extent 
practicable,  corroborate  that  information 
from  independent  sources  reasonably  at 
the  Department's  disposal.  The 
Statement  of  Administrative  Action 
(SAA).  H.R.  Doc.  103-316,  states  that 
"corroborate  "  means  to  determine  that 
the  information  used  has  probative 
value.  See  SAA  at  870.  To  corroborate 
secondary  information,  the  Department 
will,  to  the  extent  practicable,  examine 
the  reliability  and  relevance  of  the 
information  to  be  used.  However,  unlike 
other  types  of  information,  such  as 
input  costs  or  selling  expenses,  there  are 
no  independent  sources  for  calculated 
dumping  margins.  The  only  source  for 
calculated  margins  is  administrative 
determinations.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  total  adverse  facts  available 
a  calculated  dumping  margin  from  the 
current  or  a  prior  segment  of  the 
proceeding,  it  is  not  necessary  to 
question  the  reliability  of  the  margin  for 
that  time  period.  See,  e.g.,  Grain- 
Oriented  Electrical  Steel  From  Italy: 
Preliminary  Results  of  Antidumping 
Dutv  Administrative  Review,  61  FR 
36551,  36552  (July  11,  1996).  With 
respect  to  the  relevance  aspect  of 
corroboration,  however,  the  Department 
will  consider  information  reasonably  at 
its  disposal  to  determine  whether  a 
margin  continues  to  have  relevance. 
Where  circumstances  indicate  that  the 
selected  margin  is  not  appropriate  as 
adverse  facts  available,  the  Department 
will  disregard  the  margin  and  determine 
an  appropriate  margin.  For  example,  in 
Fresh  Cut  Flowers  from  Mexico:  Final 
Results  of  Antidumping  Administrative 
Review,  61  FR  6812  (February  22,  1996). 
the  Department  disregarded  the  highest 
margin  in  that  case  as  adverse  best 
information  available  (the  predecessor 
to  facts  available)  because  the  margin 
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was  based  on  another  company's 
uncharacteristic  business  expense 
resulting  in  an  unusually  high  margin. 
Similarly,  the  Department  does  not 
apply  a  margin  that  has  been 
discredited.  SeeDSrL  Supply  Co.  v. 
United  States,  113  F.3d  1220.  1221(Fed. 
Cir.  1997)  (the  Department  will  not  use 
a  margin  that  has  been  judicially 
invalidated).  None  of  these  unusual 
circumstances  are  present  here. 

Accordingly,  we  determine  that  the 
new  shipper  rate  is  in  accord  with 
section  776(c)'s  requirement  that 
secondary  information  be  corroborated, 
i.e.,  that  it  have  probative  value.  The 
information  used  in  the  new  shipper 
review  to  determine  this  margin  was 
fully  verified  and  subject  to  the 
comments  of  both  respondents  and 
petitioner  throughout  the  review.  Thus, 
it  is  based  on  the  verified  sales  and 
production  data  of  the  respondents  in 
that  review,  as  well  as  on  the  most 
appropriate  sinrogate  value  information 
available  to  the  Department,  chosen 
from  submissions  by  the  parties  in  that 
review  as  well  as  information  gathered 
by  the  Department  itself.  Moreover,  as 
there  is  no  information  on  the  record  of 
this  review  that  demonstrates  that  this 
rate  is  not  appropriately  used  as  facts 
available  for  respondents,  we  determine 
that  this  rate  has  probative  value. 

Separate  Rates 

Fay  requested  a  separate,  company- 
specific  rate.  In  its  questionnaire 
responses,  Fay  stated  that  it  is  an 
independent  legal  entity.  To  establish 
whether  a  company  operating  in  an 
NME  country  is  sufficiently 
independent  to  be  eligible  for  a  separate 
rate,  the  Department  analyzes  each 
exporting  entity  under  the  test 
established  in  Final  Determination  of 
Sales  at  Less  Than  Fair  Value:  Sparklers 
from  the  People's  Republic  of  China,  56 
FR  20588  {May  6, 1991),  as  amplified  by 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  from 
the  People's  Republic  of  China,  59  FR 
22585  (May  2. 1994).  Under  this  policy, 
exporters  in  NMEs  are  granted  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control,  in  law  and  in  fact, 
with  respect  to  export  activities. 
Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 


of  government  control  over  export 
activities  includes:  1)  an  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  2)  any  legislative 
enactments  decentralizing  control  of 
companies;  and  3)  any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  De 
facto  absence  of  government  control 
over  exports  is  based  on  foiu"  factors:  1) 
whether  each  exporter  sets  its  own 
export  prices  independently  of  the 
government  and  without  the  approval  of 
a  government  authority;  2)  whether  each 
'exporter  retains  the  proceeds  from  its 
sales  and  makes  independent  decisions 
regarding  the  disposition  of  profits  or 
financing  of  losses;  3)  whether  each 
exporter  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  4)  whether  each 
exporter  has  autonomy  from  the 
government  regarding  the  selection  of 
management. 

De  Jure  Control 

With  respect  to  the  absence  of  de  jure 
government  control  over  the  export 
activities  of  the  company  reviewed, 
evidence  on  the  record  indicates  that 
Fay's  export  activities  are  not  controlled 
by  the  govenmient.  Fay  submitted 
evidence  of  its  legal  right  to  set  prices 
independently  of  all  government 
oversight.  The  business  license  of  the 
company  indicates  that  it  is  permitted  to 
engage  in  the  exportation  of  candles.  We 
find  no  evidence  of  de  jure  government 
control  restricting  this  company's 
exportation  of  candles. 

The  following  laws,  which  have  been 
placed  on  the  record  of  this  review, 
indicate  a  lack  of  de  jure  government 
control  over  privately-owned 
companies,  such  as  Fay,  and  that 
control  over  these  enterprises  rests  with 
the  enterprises  themselves.  The 
Administrative  Regulations  of  the 
People's  Republic  of  China  Governing 
the  Registration  of  Legal  Corporations, 
issued  on  June  3, 1988  by  the  State 
Council  of  the  PRC,  and  the  Law  of  the 
People's  Republic  of  China  on  Chinese- 
Foreign  Cooperative  Joint  Ventures, 
promulgated  on  April  13, 1998  by  Order 
No.  4  of  the  President  of  the  People's 
Republic  of  China  and  effective  frtjm 
April  13, 1998,  all  placed  on  the  record 
of  this  review,  provide  that,  to  qualify 


as  legal  persons,  companies  must  have 
the  "ability  to  bear  civil  liability 
independently"  and  the  right  to  control 
and  manage  their  businesses.  These 
regulations  also  state  that,  as  an 
independent  legal  entity,  a  company  is 
responsible  for  its  own  profits  and 
losses.  See,  e.g.,  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Manganese  Metal  from  the 
People's  Republic  of  China,  60  FR  56045 
(November  6, 1995)  [Manganese  Metal). 
Therefore,  we  preliminarily  determine 
that  there  is  an  absence  of  de  jure 
government  control  over  export  activity 
with  respect  to  this  firm. 

De  Facto  Control 

With  respect  to  the  absence  of  de 
facto  control  over  export  activities,  the 
information  on  the  record  indicates  that 
the  government  has  no  involvement  in 
the  determination  of  export  prices, 
profit  distribution,  marketing  strategy, 
and  contract  negotiations.  Our  analysis 
indicates  that  there  is  no  government 
involvement  in  the  daily  operations  or 
the  selection  of  management  for  this 
company.  In  addition,  we  found  that 
Fay's  pricing  and  export  strategy 
decisions  are  not  subject  to  any 
governmental  review  or  approval,  and 
that  there  are  no  governmental  policy 
directives  that  affect  these  decisions. 
There  are  no  restrictions  on  the  use  of 
export  earnings.  The  company's  general 
manager  has  the  right  to  negotiate  and 
enter  into  contracts,  and  may  delegate 
this  authority  to  employees  within  the 
company.  There  is  no  evidence  that  this 
authority  is  subject  to  any  level  of 
governmental  approval.  Fay  has  stated 
that  its  management  is  selected  by  its 
board  of  directors  and/or  its  employees 
and  that  there  is  no  government 
involvement  in  the  selection  process. 
Consequently,  because  evidence  on  the 
record  indicates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  over  its  export  activities,  we 
preliminarily  determine  that  Fay  has 
met  the  requirements  for  receiving  a 
separate  rate  for  purposes  of  this  review. 

Preliminary  Results  of  Review 

As  a  result  of  our  review,  we 
preliminarily  determine  the 
antidumping  margin  for  Fay,  for  the 
period  of  August  1,  2000  through  July 
31,  2001,  to  be  as  follows: 


Manulacturer/exporter 


Dongguan  Fay  Candle  Co..  Ltd. 


Time  period 


8/1/00-7/31/01 


Margin 


95.22% 
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Cash  Deposit  Requirements 

If  these  preliminary  results  are  not 
modified  in  the  final  results  of  this 
review,  the  following  deposit  rates  will 
be  effective  upon  publication  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  petroleum 
wax  candles  from  the  PRC  entered,  or 
withdravtm  finm  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(1)  of  the  Act:  (1)  the  cash  deposit 
rate  for  the  reviewed  company  will  be 
the  rate  established  in  the  final  results 
of  this  review;  (2)  for  previously 
reviewed  PRC  and  non-PRC  exporters 
with  separate  rates,  the  cash  deposit  rate 
will  be  the  company-specific  rate 
established  for  the  most  recent  period; 
(3)  for  all  other  PRC  exporters,  thexate 
will  be  the  PRC-wide  rate,  which  is 
currently  54.21  percent;  and  (4)  for  all 
other  non-PRC  exporters  of  subject 
merchandise  from  the  PRC,  the  cash 
deposit  rate  will  be  the  rate  applicable 
to  the  PRC  supplier  of  that  exporter. 
These  deposit  rates,  when  imposed, 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  review. 

Comments  and  Hearing 

'  Any  interested  party  may  request  a 
hearing  within  30  days  of  publication  of 
this  notice  in  accordance  with  section 
351.310(c)  of  the  Department's 
regulations.  Any  hearing  would 
normally  be  held  37  days  after  the 
publication  of  this  notice,  or  the  first 
workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  N.W., 
Washington,  B.C.  20230.  Individuals 
who  vdsh  to  request  a  hearing  must 
submit  a  written  request  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register  to  the  Assistant 
Secretary  for  Import  Administration, 
U.S.  Department  of  Commerce,  Room 
1870, 14th  Street  and  Constitution 
Avenue,  NW,  Washington,  D.C.  20230. 
Requests  for  a  public  hearing  should 
contain:  (1)  the  party's  name,  address, 
and  telephone  number;  (2)  the  number 
of  participants;  and,  (3)  to  the  extent 
practicable,  an  identification  of  the 
argimients  to  be  raised  at  the  hearing. 

Unless  otherwise  notified  by  the 
Department,  interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  with  section  351.309(c)(ii)  of 
the  Department's  regulations.  As  part  of 
the  case  brief,  parties  are  encouraged  to 
provide  a  summary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 


to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  If  a  hearing  is  held,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  arguments 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time.  'The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  the  briefs,  within  120 
days  bom.  the  date  of  publication  of 
these  preliminary  results,  unless  the 
time  limit  is  extended. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  Customs  shall 
assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to     - 
Customs  within  15  days  of  publication 
of  the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct 
Customs  to  assess  the  resulting 
assessment  rates,  where  appropriate, 
against  the  entered  Customs  values  for 
the  subject  merchandise  on  each  of  the 
importer's/customer's  entries  during  the 
review  period. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  351.402(f)(2) 
of  the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  this  review  pert6d.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  administrative  review  and  this 
notice  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777  (i)(l)  of  the  Act. 

Dated:  September  3.  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import        ' 
Administration. 

[FR  Doc.  02-22992  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  3S10-OS-S 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-580-807] 

Polyethylene  Terephthalate  Film  Sheet, 
and  Strip  From  Korea;  Notice  of 
Reaciasion  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 
International  Trade  Administration. 
Department  of  Conmierce. 
ACTION:  Notice  of  rescission  of  the 
antidumping  duty  administrative 
review. 

SUMMARY:  On  July  24,  2002,  in  response 
to  requests  by  Hyosung  Corporation 
(Hyosung),  the  Department  of 
Commerce  (the  Department)  published  a 
notice  of  initiation  of  antidumping  duty 
administrative  review  of  Polyethylene 
Terephthalate  Film,  Sheet  and  Strip 
from  Korea,  for  the  period  June  1.  2001 
through  May  31,  2002.  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  67  FR  48435 
(July  24,  2002).  Hyosung  has  timely 
withdrawn  its  request  for  review; 
therefore,  the  Department  is  rescinding 
this  review. 

EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Michael  J.  Heaney  or  Robert  James, 
Enforcement  Group  HI,  Office  8,  Import 
Administration,  International  Trade 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  N.W.,  Washington,  D.C.  20230; 
telephone  (202)  482-^475  and  (202) 
482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Tariff  Act),  are  references 
to  the  provisions  effective  January  1, 
1995,  the  effective  date  of  the  Uruguay 
Round  Agreements  Act.  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2001). 

Background 

On  June  5, 1991  the  Department 
published  the  antidumping  duty  order 
on  polyethylene  terephthalate  film, 
sheet  and  strip  from  Korea.  See 
Antidumping  Duty  Order  and 
Amendment  to  Final  Determination  of 
Less  Than  Fair  Value:  Polyethylene 
Terephthalate  Film.  Sheet  and  Strip 
from  the  Republic  of  Korea,  56  FR  25660 
(June  5, 1991).  On  June  28,  2002. 
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Hyosung,  producers  of  the  subject 
merchandise,  requested  that  the 
Department  conduct  an  administrative 
review  of  their  respective  sales  for  the 
period  June  1,  2001  through  May  31, 
2002.  There  were  no  other  requests  for 
review.  On  July  24,  2002,  the 
Department  published  a  notice  of 
initiation  of  antidumping  duty 
administrative  review  of  polyethylene 
terephtalate  film,  sheet  and  strip  from 
Korea,  in  accordance  with  19  CFR 
351.221(c)(l)(i).  See  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviev^s  and  Requests 
for  Revocation  in  Part.  67  FR  48435 
(July  24,  2002).  On  July  29,  2002, 
Hyosung  withdrew  its  request  for 
review. 

Rescission  of  Review 

The  Department's  regulations  provide 
that  the  Department  will  rescind  an 
administrative  review  "if  a  party  that 
requested  the  review  withdraws  the 
request  within  90  days  of  the  date  of 
publication  of  notice  of  initiation  of  the 
requested  review."  See  19  CFR 
351.213(d)(1).  Hyosimg's  withdrawal  of 
its  request  for  review  was  within  the 
90-day  time  limit.  Therefore,  the 
Department  is  rescinding  this  review  as 
to  Hyosung  in  accordance  with  19  CFR 
351.213(d)(1).  Because  the  Department 
received  no  other  requests  for  review, 
the  Department  is  rescinding  the 
administrative  review  for  the  period 
June  1,  2001  through  May  31,  2002,  and 
will  issue  appropriate  assessment 
instructions  to  the  U.S.  Customs 
Service.  | 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  notice  is  issued  and  published  in 
accordance  with  19  CFR  351.213(d)(4) 
and  sections  751(a)(1)  and  777(i)(l)  of 
the  Tariff  Act. 

Dated:  August  30,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-22999  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  3510-DS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-485-605] 

Certain  Small  Diameter  Cartwn  and 
Alloy  Seamless  Standard,  Line  and 
Pressure  Pipe  From  Romania: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and 
Postponement  of  Rnal  Results 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
SUMMARY:  In  response  to  a  request  by 
S.C.  Silcotub  S.A.  (Silcotub),  a 
producer/exporter  of  subject 
merchandise,  the  Department  of 
Commerce  (the  Department)  is 
conducting  an  administrative  review  of 
the  antidumping  duty  order  on  certain 
small  diameter  carbon  and  alloy 
seamless  standard,  line  and  pressure 
pipe  (seamless  pipe)  from  Romania.  The 
period  of  review  (POR)  is  February  4, 
2000,  through  July  31,  2001. 

We  preliminarily  find  that  sales  have 
not  been  made  below  normal  value 
(NV).  If  these  preliminary  results  are 
adopted  in  our  final  results  of 
administrative  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess  no 
antidumping  duties  on  the  subject 
merchandise  exported  by  Silcotub  and 
entered  during  the  POR. 

The  Department  also  is  now 
conducting  an  inquiry  into  Romania's 
status  as  a  nonmarket  economy  country 
under  section  771(18)(C)(ii)  of  the  Tariff 
Act  of  1930,  as  amended. 
EFFECTIVE  DATE:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Magd  Zalok,  Tisha  Loeper-Viti,  or 
Martin  Claessens,  Group  II,  Office  5, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230;  telephone:  (202)  482-4162, 
(202)  482-07425,^or  (202)  482-5451, 
respectively. 

For  further  information  regarding  the 
analysis  of  Romania's  nonmarket 
economy  country  status  under  the 
antidumping  and  countervailing  duty 
laws,  contact  George  Smolik  or 
Lawrence  Norton  at  (202)  482-1843  and 
(202)  482-1579,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  aie  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 


Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce  (the 
Department)  regulations  are  to  the 
regulations  at  19  CFR  Part  351  (2001). 

Case  History 

On  August  10,  2000,  the  Department 
published  an  antidumping  duty  order 
on  certain  small  diameter  carbon  and 
alloy  seamless  standard,  line  and 
pressure  pipe  from  Romania.  See  Notice 
of  Amended  Final  Determination  of 
Sales  at  Less  Than  Fair  Value  and 
Antidumping  Duty  Order:  Certain  Small 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  From 
Romania,  65  FR  48963  (August  10, 
2000)  (Amended  Final  Determination). 
On  August  1,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  opportunity  to  request 
administrative  review  of  antidumping  or 
coimtervailing  duty  order,  finding  or 
suspended  investigation.  See  Notice  of 
Opportunity  to  Request  Administrative 
Review  of  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation,  66  FR  39729 
(August  1,  2001).  On  August  30,  2001. 
Silcotub  requested  an  administrative 
review  of  the  antidumping  duty  order 
on  seamless  pipe  from  Romania.  On 
October  1,  2001,  the  Department 
initiated  the  current  administrative 
review.  See  Notice  of  Initiation  of 
Antidumping  and  Countervailing  Duty 
Administrative  Reviews  and  Requests 
for  Revocation  in  Part,  66  FR  49924 
(October  1,  2001).  Since  the  initiation  of 
this  administrative  review,  the 
following  events  have  occurred: 

On  October  18,  2001,  we  issued  an 
antidumping  questionnaire  to  Silcotub. 
We  received  the  questionnaire 
responses  from  Silcotub  on  November 
15  and  December  7,  2001.  We  issued 
supplemental  questionnaires  on 
December  13,  2001,  January  10  and 
April  5,  2002,  to  which  we  received 
responses  on  January  10,  January  31, 
and  April  19,  2002,  respectively. 

On  May  8,  2002,  the  Department 
extended  the  time  limit  for  completion 
of  these  preliminary  results  until  no 
later  than  May  24,  2002.  See  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Romania:  Extension  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
30874  (May  8,  2002). 

On  May  28,  2002,  the  Department 
determined  that  additional  time  was 
necessary  to  consider  the  proper 
surrogate  valuation  of  the  factors  of 
production  and  also  to  consider  a 
request  from  the  Romanian  Ministry  of 
Foreign  Affairs,  submitted  to  the 


57390 


Federal  Register /Vol.  67.  No.  175 /Tuesday,  September  10,  2002/NoUces 


Federal  Register/ Vol.  67,  No.  175 /Tuesday,  September  10.  2002 /Notices 


57389 


Department  on  May  10,  2002.  to  revoke 
Romania's  nonmarket  economy  status. 
As  such,  it  was  not  possible  for  the 
Department  to  complete  the  preliminary 
analysis  in  this  review  by  May  24.  2002. 
Therefore,  the  Department  fully 
extended  the  time  limit  for  completion 
of  the  preliminary  results  until  no  later 
than  September  3.  2002.  See  Certain 
Small  Diameter  Carbon  and  Alloy 
Seamless  Standard,  Line  and  Pressure 
Pipe  from  Romania:  Extension  of 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
36856  (May  28.  2002). 

Scope  of  the  Order 

The  products  covered  by  the  order  are 
seamless  carbon  and  alloy  (other  than 
stainless)  steel  standard,  line,  and 
pressure  pipes  and  redraw  hollows 
produced,  or  equivalent,  to  the  ASTM 
A-53,  ASTM  A-106,  ASTM  A-333, 
ASTM  A-334,  ASTM  A-335,  ASTM  A- 
589.  ASTM  A-795.  and  the  API  5L 
specifications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  application.  The  scope  of  the  order 
also  includes  all  products  used  in 
standard,  line,  or  pressure  pipe 
applications  and  meeting  the  physical 
parameters  described  below,  regardless 
of  specification.  Specifically  included 
within  the  scope  of  the  order  is  seamless 
pipes  and  redraw  hollows,  less  than  or 
equal  to  4.5  inches  (114.3  mm)  in 
outside  diameter,  regardless  of  wall- 
thickness,  manufacturing  process  (hot 
finished  or  cold-drawn),  end  finish 
(plain  end,  beveled  end,  upset  end, 
threaded,  or  threaded  and  coupled),  or 
surface  finish. 

The  seamless  pipes  subject  to  the 
order  is  currently  classifiable  under  the 
subheadings  7304.10.10.20, 
7304.10.50.20.  7304.31. 30.0(f, 
7304.31.60.50.  7304.39.00.16, 
7304.39.00.20.  7304.39.00.24, 
7304.39.00.28,  7304.39.00.32, 
7304.51.50.05,  7304.51.50.60, 
7304.59.60.00,  7304.59.80.10, 
7304.59.80.15,  7304.59.80.20,  and 
7304.59.80.25  of  the  Harmonized  Tariff 
Schedule  of  the  United  States  (HTSUS). 

Specifications,  Characteristics,  and 
Uses:  Seamless  pressure  pipes  are 
intended  for  the  conveyance  of  water, 
steam,  petrochemicals,  chemicals,  oil 
products,  natural  gas  and  other  liquids 
and  gasses  in  industrial  piping  systems. 
They  may  carry  these  substances  at 
elevated  pressures  and  temperatures 
and  may  be  subject  to  the  application  of 
external  heat.  Seamless  carbon  steel 
pressure  pipe  meeting  the  ASTM  A-106 
standard  may  be  used  in  temperatures  of 
up  to  1000  degrees  Fahrenheit,  at 
various  ASME  code  stress  levels.  Alloy 
pipes  made  to  ASTM  A-335  standard 


must  be  used  if  temperatures  and  stress 
levels  exceed  those  allowed  for  ASTM 
A-106.  Seamless  pressure  pipes  sold  in 
the  United  States  are  commonly 
produced  to  the  ASTM  A-106  standard. 

Seamless  standard  pipes  are  most 
commonly  produced  to  the  ASTM  A-53 
specification  and  generally  are  not 
intended  for  high  temperature  service. 
They  are  intended  for  the  low 
temperature  and  pressure  conveyance  of 
water,  steam,  natural  gas,  air  and  other 
liquids  and  gasses  in  plumbing  and 
heating  systems,  air  conditioning  units, 
automatic  sprinkler  systems,  and  other 
related  uses.  Standard  pipes  (depending 
on  type  and  code)  may  carry  liquids  at 
elevated  temperatures  but  must  not 
exceed  relevant  ASME  code 
requirements.  If  exceptionally  low 
temperature  uses  or  conditions  are 
anticipated,  standard  pipe  may  be 
manufactured  to  ASTM  A-333  or  ASTM 
A-334  specifications. 

Seamless  line  pipes  are  intended  for 
the  conveyance  of  oil  and  natural  gas  or 
other  fluids  in  pipe  lines.  Seamless  line 
pipes  are  produced  to  the  API  5L 
specification. 

Seamless  water  well  pipe  (ASTM  A- 
589)  and  seamless  galvanized  pipe  for 
fire  protection  uses  (ASTM  A-795)  are 
used  for  the  conveyance  of  water. 

Seamless  pipes  are  commonly 
produced  and  certified  to  meet  ASTM 
A-106,  ASTM  A-53,  API  5L-B,  and  API 
5L-X42  specifications.  To  avoid 
maintaining  separate  production  runs 
and  separate  inventories,  manufacturers 
typically  triple  or  quadruple  certify  the 
pipes  by  meeting  the  metallurgical 
requirements  and  performing  the 
required  tests  pursuant  to  the  respective 
specifications.  Since  distributors  sell  the 
vast  majority  of  this  product,  they  can 
thereby  maintain  a  single  inventory  to 
service  all  customers. 

The  primary  application  of  ASTM  A- 
106  pressure  pipes  and  triple  or 
quadruple  certified  pipes  is  in  pressure 
piping  systems  by  refineries, 
petrochemical  plants,  and  chemical 
plants.  Other  applications  are  in  power 
generation  plants  (electrical-fossil  fuel 
or  nuclear),  and  in  some  oil  field  uses 
(on  shore  and  off  shore)  such  as  for 
separator  lines,  gathering  lines  and 
metering  runs.  A  minor  application  of 
this  product  is  for  use  as  oil  and  gas 
distribution  lines  for  commercial 
applications.  These  applications 
constitute  the  majority  of  the  market  for 
the  subject  seamless  pipes.  However, 
ASTM  A-106  pipes  may  be  used  in 
some  boiler  applications. 

Redraw  hollows  are  any  unfinished 
pipe  or  "hollow  profiles"  of  carbon  or 
alloy  steel  transformed  by  hot  rolling  or 
cold  drawing/hydrostatic  testing  or 


other  methods  to  enable  the  material  to 
be  sold  under  ASTM  A-53.  ASTM  A- 
106,  ASTM  A-333.  ASTM  A-334, 
ASTM  A-335.  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications. 

The  scope  of  the  order  includes  all 
seamless  pipe  meeting  the  physical 
parameters  described  above  and 
produced  to  one  of  the  specifications 
listed  above,  regardless  of  application, 
with  the  exception  of  the  specific 
exclusions  discussed  below,  and 
whether  or  not  also  certified  to  a  non- 
covered  specification.  Standard,  line, 
and  pressure  applications  and  the 
above-listed  specifications  are  defining 
characteristics  of  the  scope  of  the  order. 
Therefore,  seamless  pipes  meeting  the 
physical  description  above,  but  not 
produced  to  the  ASTM  A-53,  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334, 
ASTM  A-335,  ASTM  A-589.  ASTM  A- 
795,  and  API  5L  specifications  shall  be 
covered  if  used  in  a  standard,  line,  or 
pressure  application,  with  the  exception 
of  the  specific  exclusions  discussed 
below. 

For  example,  there  are  certain  other 
ASTM  specifications  of  pipe  which, 
because  of  overlapping  characteristics, 
could  potentially  be  used  in  ASTM  A- 
106  applications.  These  specifications 
generally  include  ASTM  A-161,  ASTM 
A-192,  ASTM  A-210.  ASTM  A-252. 
ASTM  A-501,  ASTM  A-523,  ASTM  A- 
524,  and  ASTM  A-618.  When  such 
pipes  are  used  in  a  standard,  line,  or 
pressure  pipe  application,  with  the 
exception  of  the  specific  exclusions 
discussed  below,  such  products  are 
covered  by  the  scope  of  the  order. 

Specifically  excluded  from  the  scope 
of  the  order  is  boiler  tubing  and 
mechanical  tubing,  if  such  products  are 
not  produced  to  ASTM  A-53.  ASTM  A- 
106,  ASTM  A-333,  ASTM  A-334. 
ASTM  A-335,  ASTM  A-589,  ASTM  A- 
795,  and  API  5L  specifications  and  are 
not  used  in  standard,  line,  or  pressure 
pipe  applications.  In  addition,  finished 
and  unfinished  OCTG  are  excluded 
from  the  scope  of  the  order,  if  covered 
by  the  scope  of  another  antidumping 
duty  order  from  the  same  countiy'.  If  not 
covered  by  such  an  OCTG  order, 
finished  and  unfinished  OCTG  are 
included  in  this  scope  when  used  in 
standard,  line  or  pressure  applications. 

With  regard  to  the  excluded  products 
listed  above,  the  Department  will  not 
instruct  Customs  to  require  end-use 
certification  until  such  time  as 
petitioner  or  other  interested  parties 
provide  to  the  Department  a  reasonable 
basis  to  believe  or  suspect  that  the 
products  are  being  used  in  a  covered 
application.  If  such  information  is 
provided,  we  will  require  end-use 
certification  only  for  the  product(s)  (or 
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specification{s))  for  which  evidence  is 
provided  that  such  products  are  being 
used  in  covered  applications  as 
described  above.  For  example,  if,  based 
on  evidence  provided  by  petitioner,  the 
Department  finds  a  reasonable  basis  to 
believe  or  suspect  that  seamless  pipe 
produced  to  the  A-161  specification  is 
being  used  in  a  standard,  line  or 
pressure  application,  we  will  require 
end-use  certifications  for  imports  of  that 
specification.  Normally  we  will  require 
only  the  importer  of  record  to  certify  to 
the  end  use  of  the  imported 
merchandise.  If  it  later  proves  necessary 
for  adequate  implementation,  we  may 
also  require  producers  who  export  such 
products  to  the  United  States  to  provide 
such  certification  on  invoices 
accompanying  shipments  to  the  United 
States. 

Although  the  HTSUS  subheadings  are 
provided  for  convenience  and  customs 
purposes,  our  written  description  of  the 
merchandise  subject  to  this  scope  is 
dispositive. 

Nonmarket  Economy  Status 

As  indicated  above,  on  May  10,  2002, 
the  Department  received  a  letter  from 
the  Romanian  Ministry  of  Foreign 
Affairs  requesting  a  review  of  the  status 
of  Romania  as  a  nonmarket  economy 
(NME)  country,  either  as  a  free-standing 
investigation  or  in  the  context  of  this 
administrative  review.  In  response  to 
this  request,  the  Department  is 
conducting  an  inquiry  into  Romania's 
status  as  an  NME  country  in  the  context 
of  the  instant  review.  See  section 
77iei8)(C)(ii)oftheAct. 

The  Department  has  treated  Romania 
as  a  NME  country  in  all  past 
antidumping  duty  investigations  and 
administrative  reviews.  See,  e.g.,  Notice 
of  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Small 
Diameter  Carbon  and  Alloy  Seamless 
Standard,  Line  and  Pressure  Pipe  from  - 
Romania,  65  FR  39125  (Jime  23,  2000); 
and  Notice  of  Final  Determination  of 
Antidumping  Duty  Investigation: 
Certain  Hot-Rolled  Carbon  Steel  Flat 
Products  from  Romania.  66  FR  49625 
(September  28,  2001).  A  designation  as 
an  NME  coimtry  remains  in  effect  imtil 
it  is  revoked  by  the  Department.  See 
section  771(18)(C)(i)  of  the  Act. 

As  part  of  its  review  of  Romania's 
NME  status,  the  Department  invites 
public  comment  with  respect  to 
Romania  on  the  factors  listed  in  section 
771(18)(B)  of  the  Act,  which  the 
Department  must  take  into  account  in 
maiking  a  market  economy/NME 
determination:  (i)  The  extent  to  which 
the  currency  of  the  foreign  coxmtry  is 
convertible  into  the  cxurency  of  other 
coimtries;  (ii)  the  extent  to  which  wage 


rates  in  the  foreign  country  are 
determined  by  free  bargaining  between 
labor  and  management;  (iii)  the  extent  to 
which  joint  ventures  or  other 
investments  by  firms  of  other  foreign 
countries  are  permitted  in  the  foreign 
country;  (iv)  the  extent  of  government 
ownership  or  control  of  the  means  of 
production;  (v)  the  extent  of  government 
control  over  allocation  of  resources  and 
over  price  and  output  decisions  of 
enterprises;  and  (vi)  such  other  factors 
as  the  administering  authority  considers 
appropriate. 

The  deadline  for  submission  of 
comments  regarding  Romania's  NME 
status  will  be  45  days  after  the  date  of 
publication  of  this  notice  in  the  Federal 
Register.  All  comments  should  be  filed 
at  the  Department's  Central  Records 
Unit  (CRU),  located  at  the  address  listed 
below.  Rebuttal  comments  may  be 
submitted  up  to  30  days  after  the  date 
the  initial  comments  are  due.  Each 
person  submitting  comments  should 
include  his  or  her  name  and  address, 
and  give  reasons  for  any 
recommendation.  To  facilitate  their 
consideration  by  the  Department, 
comments  should  be  submitted  in  the 
following  format:  (1)  Begin  each 
conunent  on  a  separate  page;  (2) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  include 
any  supporting  documentation  in 
exhibits  or  appendices;  (3)  provide  a 
brief  summary  of  the  comment  (a 
maximum  of  3  sentences)  and  label  this 
section  "Summary  of  Comment;"  (4) 
provide  an  index  or  table  of  contents; 
and  (5)  include  the  case  number  A-485- 
805  in  the  top  right  hand  comer  of  the 
submission.  To  simplify  the  processing 
and  distribution  of  comments,  the 
Department  requires  the  submission  of 
documents  in  electronic  form 
accompanied  by  an  original  and  six 
copies  in  paper  form.  We  require  that 
dociunents  filed  in  electronic  form  be 
on  DOS  formatted  3.5  inch  diskettes  and 
prepared  in  either  WordPerfect  9  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
WordPerfect  9.  Please  submit  comments 
in  separate  files  on  the  diskette. 
Comments  received  on  diskette  will  be 
made  available  to  the  public  on  the 
Internet  at  Import  Administration's 
Website,  http://ia.ita.doc.gov.  Paper 
copies  will  be  available  for  reading  and 
photocopying  in  the  CRU,  Room  B-099, 
U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street. 
NW.,  Washington,  DC  20230.  Any 
questions  concerning  file  formatting, 
document  conversion,  access  on  the 
Internet,  or  other  file  requirements 
should  be  addressed  to  Andrew  Lee 


Beller,  Import  Administration 
Webmaster,  (202)  482-0866. 

After  reviewing  all  comments  and 
rebuttal  comments,  the  Department  will 
determine  if  a  public  hearing  on  the 
NME  country  issue  is  warranted,  if  one 
is  requested  in  the  initial  or  rebuttal 
conunents  on  this  issue,  and,  if  so,  the 
Department  will  announce  a  place  and 
time  for  that  hearing. 

Separap  Rates 

It  is  the  Department's  standard  policy 
to  assign  all  exporters  of  subject 
merchandise  subject  to  review  in  an 
NME  country  a  single  rate  unless  an 
exporter  can  demonstrate  an  absence  of 
govenunent  control,  both  in  law  and  in 
fact,  with  respect  to  exports.  To 
establish  whether  an  exporter  is 
sufficiently  independent  of  government 
control  to  be  entitled  to  a  separate  rate, 
the  Department  analyzes  the  exporter  in 
light  of  the  criteria  established  in  the 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Sparklers  From  the 
People's  Republic  of  China,  56  FR  20588 
(May  6, 1991)  (Sparklers),  as  amplified 
in  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Silicon  Carbide  From 
the  People's  Republic  of  China,  59  FR 
22585  (May  2, 1994)  [Silicon  Carbide). 
Under  this  test,  exporters  in  NME 
countries  are  entitled  to  separate, 
company-specific  margins  when  they 
can  demonstrate  an  absence  of 
government  control  over  exports,  both 
in  law  [dejure)  and  in  fact  [de  facto). 

Absence  of  De  Jure  Control 

Evidence  supporting,  though  not 
requiring,  a  finding  of  de  jure  absence 
of  govenmient  control  over  export 
activities  includes:  (1)  An  absence  of 
restrictive  stipulations  associated  with 
an  individual  exporter's  business  and 
export  licenses;  (2)  Any  legislative 
enactments  decentralizing  control  of 
companies;  and  (3)  Any  other  formal 
measures  by  the  government 
decentralizing  control  of  companies.  See 
Sparklers,  56  FR  at  20589. 

Absence  of  De  Facto  Control 

A  de  facto  analysis  of  absence  of 
govenmient  control  over  exports  is 
based  on  four  factors — ^whether  the 
respondent:  (1)  Sets  its  own  export 
prices  independently  of  the  government 
and  other  exporters;  (2)  retains  the 
proceeds  from  its  export  sales  and 
makes  independent  decisions  regarding 
the  disposition  of  profits  or  financing  of 
losses;  (3)  has  the  authority  to  negotiate 
and  sign  contracts  and  other 
agreements;  and  (4)  has  autonomy  bom. 
the  government  regarding  the  selection 
of  management.  See  Silicon  Carbide,  59 
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FR  at  22587;  see  also  Sparklers.  56  FR 
at  20589. 

We  have  determined,  according  to  the 
criteria  identified  in  Sparklers  and 
Silicon  Carbide,  that  evidence  on  the 
record  demonstrates  an  absence  of 
government  control,  both  in  law  and  in 
fact,  with  respect  to  exports  by  Silcotub. 
Silcotub  is  a  private  joint  stock 
commercial  company  organized  under 
the  Romanian  Conunercial  Companies 
Law.  Law  No.  31/1990,  as  amended. 
Silcotub  is  limited  only  by  its  articles  of 
incorporation  and  bylaws.  Specifically, 
the  information  on  Uie  record  shows 
that  Silcotub  is  autonomous  in  selecting 
its  management,  negotiating  and  signing 
contracts,  setting  its  own  export  prices 
and  retaining  its  own  profits.  For  a 
complete  discussion  of  the  Department's 
analysis  regarding  Silcotub's 
entitlement  to  a  separate  rate,  see  the 
September  3,  2002.  memorandum. 
Assignment  of  Separate  Rates  for  S.C. 
Silcotub  S.A..  which  is  on  file  in  the 
Central  Record  Unit  (CRU).  Room  B- 
099,  U.S.  Department  of  Commerce. 
Pennsylvania  Avenue  and  14th  Street, 
NW.,  Washington,  DC  20230. 

Export  Price  and  Constructed  Export 
Price 

For  certain  sales  made  by  Silcotub  to 
the  United  States,  we  used  constructed 
export  price  (CEP)  in  accordance  with 
section  772(b)  of  the  Act  because  the 
first  sale  to  an  unaffiliated  purchaser 
occiured  after  importation  of  the 
merchandise  into  the  United  States.  For 
Silcotub's  remaining  sales  to  the  United 
States,  we  used  export  price  (EP),  in 
accordance  with  section  772(a)  of  the 
Act.  because  the  subject  merchandise 
was  sold  to  unaffiliated  purchasers  in 
the  United  States  prior  to  importation 
into  the  United  States  and  because  the 
CEP  methodology  was  not  indicated  by 
other  circumstances. 

We  calculated  EP  based  on  the  C&F 
prices  to  unaffiliated  purchasers,  as 
appropriate.  In  accordance  with  section 
772(c)  of  the  Act.  we  deducted  amounts, 
where  appropriate,  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
and  international  freight.  We  valued  the 
deductions  for  foreign  inland  freight 
and  brokerage  and  handling  using 
surrogate  data  based  on  Egyptian  values. 
(The  selection  of  the  surrogate  country 
and  surrogate  values  is  explained  in  the 
"Normal  Value"  section  of  this  notice, 
below.)  Since  ocean  height  for  U.S. 
sales  was  provided  by  an  unaffiliated 
carrier  from  a  market  economy  country 
and  was  paid  for  in  a  market  economy 
currency,  we  valued  ocean  freight  using 
the  actual  charges  from  the  market 
economy  country. 


We  calculated  CEP  based  on  the 
packed,  ex-warehouse  or  delivered 
prices  from  Silcotub's  U.S.  subsidiary  to 
unaffiliated  customers.  In  accordance 
with  section  772(c)  of  the  Act,  we  made 
deductions,  where  appropriate,  from  the 
starting  price  for  CEP  for  foreign  inland 
freight,  foreign  brokerage  and  handling, 
international  freight,  marine  insurance, 
customs  duties,  U.S.  brokerage  and 
handling,  and  other  U.S.  transportation 
expenses  such  as  wharfage,  stevedoring, 
and  surveying.  In  accordance  with 
section  772(d)(1)  of  the  Act,  we  made 
further  deductions  for  the  following 
selling  expenses  that  related  to 
economic  activity  in  the  United  States: 
credit  expenses,  direct  selling  expenses 
(i.e..  bank  charges),  and  indirect  selling 
expenses  (including  inventory  carrying 
costs).  In  accordance  with  section 
772(d)(3)  of  the  Act,  we  have  deducted 
from  the  starting  price  an  amount  for 
profit. 

Normal  Value 

Section  773(c)(1)  of  the  Act  provides 
that  the  Department  shall  determine  the 
NV  using  a  factors-of-production 
methodology  if:  (1)  The  merchandise  is 
exported  bom  an  NME  country;  and  (2) 
the  information  does  not  permit  the 
calculation  of  NV  using  home-market 
prices,  third-country  prices,  or 
constructed  value  (CV)  under  section 
773(a)  of  the  Act. 

The  Department  has  treated  Romania 
as  an  NME  country  in  all  previous 
antidumping  cases.  Furthermore, 
available  information  does  not  permit 
the  calculation  of  NV  using  home 
market  prices,  third  country  prices,  or 
CV  under  section  773(a)  of  the  Act.  In 
accordance  with  section  771(18)(C)(i)  of 
the  Act,  any  determination  that  a  foreign 
country  is  an  NME  country  shall  remain 
in  effect  until  revoked  by  the 
administering  authority.  As  discussed  in 
the  "Noiunarket  Economy  Status" 
section  above,  since  Romania's 
designation  as  a  NME  country  remains 
in  effect  until  it  is  revoked  by  the 
Department,  we  treated  Romania  as  an 
NME  country  for  purposes  of  this 
review  and  calculated  NV  by  valuing 
the  factors  of  production  in  a  surrogate 
country. 

Surrogate  Country 

Section  773(c)(4)  of  the  Act  requires 
the  Department  to  value  the  NME 
producer's  factors  of  production,  to  the 
extent  possible,  in  one  or  more  market 
economy  countries  that:  (1)  Are  at  a 
level  of  economic  development 
comparable  to  that  of  the  NME,  and  (2) 
are  significant  producers  of  comparable 
merchandise.  We  chose  Egypt  as  the 
surrogate  country  on  the  basis  of  the 


criteria  set  out  in  19  CFR  351.408(b).  For 
a  further  discussion  of  our  surrogate 
selection,  see  the  September  3.  2002, 
memorandum  Selection  of  Surrogate 
Country.  (This  memorandum  is  on  file 
in  the  Department's  CRU.) 

Factors  of  Production 

We  used  publicly  available 
information  from  Egypt  to  value  the 
various  factors  of  production.  Because 
some  of  the  Egyptian  import  data  were 
not  contemporaneous  with  the  POR.  we 
inflated  the  data,  expressed  in  U.S. 
dollars,  to  the  POR  using  the  U.S. 
producer  price  index  published  by  the 
International  Monetary  Fund. 

In  accordance  with  section  773(c)  of 
the  Act,  we  valued  Silcotub's  reported 
factors  of  production  by  multiplying 
them  by  publicly  available  Egyptian 
values.  In  selecting  the  surrogate  values, 
we  considered  the  quality,  specificity, 
and  contemporaneity  of  the  data.  As 
appropriate,  we  adjusted  input  prices  to 
make  them  delivered  prices.  We  added 
to  Egyptian  surrogate  values  a  surrogate 
freight  cost  using  the  reported  distance 
from  the  supplier  to  the  factory  because 
this  distance  was  shorter  than  the 
distance  from  the  nearest  seaport  to  the 
factory.  This  adjustment  is  in 
accordance  with  the  Court  of  Appeals 
for  the  Federal  Circuit's  decision  in 
Sigma  Corp.  v.  United  States.  117  F.3d 
1401  (Fed.  Cir.  1997). 

We  valued  material  inputs  and 
packing  material  (i.e.,  where  applicable, 
steel  billet,  plastic  caps,  and  ink)  bv 
Harmonized  Tariff  Schedule  (HTS)' 
number,  using  imports  statistics  from 
the  Egyptian  Central  Agency  for  Public 
Mobilization  and  Statistics,  National 
Information  Center.  Where  a  material 
input  was  purchased  in  a  market 
economy  currency  from  a  market 
economy  supplier  (i.e.,  lacquer,  strap, 
clips,  and  tags),  we  valued  the  input  at 
the  actual  purchase  price  in  accordance 
with  section  351.408(c)(1)  of  the 
Department's  regulations.  We  note  that, 
while  lacquer  was  purchased  from  both 
NME  and  market  economy  suppliers, 
respondent  argued  that  the  price  paid  to 
the  market  economy  supplier  should  not 
be  used  to  value  the  factor.  We  disagree 
and  have  used  the  actual  price  Silcotub 
paid  for  lacquer,  in  a  market  economy 
currency,  to  a  market  economy  supplier. 
This  methodology  is  consistent  with 
section  351.408(c)(1)  of  the 
Department's  regulations  in  that  the 
Department  will  normally  value  the 
factor  using  the  price  paid  to  the  market 
economy  supplier,  where  a  portion  of  a 
factor  is  purchased  from  a  market 
economy  and  a  NME  supplier.  We 
valued  labor  using  the  method 
described  in  19  CFR  351.408(c)(3)  of  the 
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Department's  regulations.  For  a 
complete  analysis  of  surrogate  values, 
see  the  September  3,  2002, 
memorandum,  Factors  of  Production 
Valuation  for  Preliminary  Results, 
(Valuation  Memorandum)  on  file  in  the 
CRU. 

To  value  electricity,  we  used  the  2001 
electricity  rates  for  Egypt  reported  on 
the  website  of  the  International  Trade 
Administration  of  the  Department  under 
"Trade  Information  Center."  See  http:// 
www.  web.ita.doc.gov/ticwebsite/ 
neweb.nsf/.  We  based  the  value  of 
natural  gas  on  1998  Egyptian  prices 
reported  in  Egyptian  Ministerial  Decree 
number  1435/1997,  adjusted  for 
inflation. 

We  based  our  calculation  of  factory 
overhead  and  selling,  general  and 
administrative  (SG&A)  expenses,  as  well 
as  profit,  on  1998/99  financial 
statements  of  El-Naser  Steel  Pipes  & 
Fittings  Co.,  an  Egyptian  producer  of 
products  comparable  to  the  subject 
merchandise. 

To  value  truck  freight  rates,  we  used 
a  1999  rate(adjusted  for  inflation) 
provided  by  a  trucking  company  located 
in  Egypt.  For  rail  transportation,  we 
valued  rail  rates  using  information  used 
in  Titanium  Sponge  From  the  Republic 
of  Kazakhstan:  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  66169  (November  24, 
1999),  which  were  initially  obtained 
from  a  1999  letter  from  the  Egyptian 
International  House. 

For  brokerage  and  handling,  we  used 
a  1999  rate  (adjusted  for  inflation) 
provided  by  a  trucking  and  shipping 
company  located  in  Alexandria,  Egypt. 
For  further  details,  see  Valuation 
Memorandum. 

Currency  Conversion 

We  made  cvurency  conversions  in 
accordance  with  Section  773(A)(a)  of 
the  Act.  For  currency  conversions 
involving  the  Egyptian  pound,  we  used 
exchange  rates  published  by  the 
International  Monetary  Fund  in 
International  Financial  Statistics.  For  all 
other  conversions,  we  used  daily 
exchange  rates  published  by  the  Federal 
Reserve  Bank. 

Preliminary  Results  of  the  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists  for  the 
period  February  4,  2000,  through  July 
31,  2001. 


Weight- 
ed-av- 

ft 

Exporter/manufacturer 

erage 
margin 
per- 
cent- 

age 

Silcotub           

0.04 

Within  five  days  of  the  date  of 
publication  of  this  notice,  in  accordance 
with  19  CFR  351.224.  the  Department 
will  disclose  its  calculations.  Any 
interested  party  may  request  a  hearing 
within  30  days  of  the  date  of  publication 
of  this  notice.  Any  hearing,  if  requested, 
will  be  held  approximately  42  days  after 
the  publication  of  this  notice,  or  the  first 
workday  thereafter.  Issues  raised  in 
hearings  will  be  limited  to  those  raised 
in  the  case  and  rebuttal  briefs.  Interested 
parties  may  submit  case  briefs  within  30 
days  of  the  date  of  publication  of  this 
notice.  Rebuttal  briefs,  which  must  be 
limited  to  issues  raised  in  the  case 
briefs,  may  be  filed  not  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  case  briefs  or 
rebuttal  briefs  in  this  review  are 
requested  to  submit  with  each  argument 
(1)  a  statement  of  the  issue  and  (2)  a 
brief  summary  of  the  argument  with  an 
electronic  version  included.  Parties  who 
submit  arguments  in  this  proceeding  are 
requested  to  provide  the  Department 
copies  of  the  public  versions  on 
diskette. 

Postponement  of  the  Final  Results 

The  Department  has  determined  that 
it  is  not  practicable  to  complete  the  final 
results  of  this  review  within  the  original 
time  limit  because  of  the  need  to 
evaluate  Romania's  NME  status. 
Therefore,  the  Department  is  fully 
extending  the  due  date  for  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  written  briefs  or 
hearing.  Accordingly,  the  final  results 
will  be  issued  no  later  than  180  days 
after  the  date  of  publication  of  this 
Notice  in  the  Federal  Register  pursuant 
to  section  751(a)(3)(A)  of  the  Act. 

Assessment 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1).  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
Customs  Service  within  15  days  of 
publication  of  the  final  results  of 


review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  the  Customs  Service  to 
assess  no  antidumping  duties  on  the 
merchandise  subject  to  review  pursuant 
to  19  CFR  351.106(c)(2).  For  the  final 
results,  if  any  importer-specific 
assessment  rate  is  above  de  minimis,  we 
will  instruct  Customs  to  assess  duties 
accordingly.  This  rate  will  be  assessed 
uniformly  on  all  entries  of  that 
particular  importer  made  during  the 
POR. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  completion  of  the 
final  results  of  this  administrative 
review  for  all  shipments  of  seeunless 
pipe  from  Romania  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(c)  of  the  Act:  (1)  For  Silcotub. 
which  has  a  separate  rate,  the  cash 
deposit  rate  will  be  zero  if  Silcotub's 
rate  in  the  final  results  of  review 
continues  to  be  less  than  0.5  percent 
and.  therefore,  de  minimis;  (2)  for 
merchandise  exported  by  manufacturers 
or  exporters  not  covered  in  this  review 
but  covered  in  the  original  less  than  fair 
value  (LTFV)  investigation,  the  cash 
deposit  will  continue  to  be  the  most 
recent  rate  published  in  the  final 
determination  for  which  the 
manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is.  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  merchandise;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  the  LTFV 
investigation,  the  cash  deposit  rate  will 
be  13.06  percent,  the  "Romania-Wide" 
rate  established  in  the  LTFV 
investigation.  See  Amended  Final 
Determination,  65  FR  48963. 

These  cash  deposit  requirements, 
when  imposed,  shall  remain  in  effect 
vmtil  publication  of  the  final  results  of 
the  next  administrative  review. 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occurred  and  the  subsequent  assessment 
of  double  antidimiping  duties. 

This  administrative  review  and  notice 
are  issued  and  published  in  accordance 
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with  sections  751(a)(1)  and  777{i)(l)  of 
the  Act. 

Dated:  September  3,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration . 

[FR  Doc.  02-22995  Filed  9-9-02:  8:45  am] 

BOUNGCOOE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-451-801] 

Notice  of  Initiation  of  inquiry  into  ttie 
Status  of  Littiuania  as  a  Non-Marlcet 
Economy  Country  for  Purposes  of  tiie 
Antidumping  and  Countervailing  Duty 
Laws  Under  a  Ctianged  Circumstances 
Review  of  the  Solid  Urea  Order  Against 
LItiiuania 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 

ACTION:  Notice  of  initiation  and  request 
for  conmients. 

DATES:  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  Smolik.  Office  of  Policy,  Import 
Administration.  International  Trade 
Administration,  U.S.  Department  of 
Commerce.  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1843. 
SUMMARY:  The  Department  of  Commerce 
is  initiating  an  inquiry  into  the  status  of 
Lithuania  as  a  non-market  economy 
country  for  purposes  of  the  antidumping 
and  countervailing  duty  laWs  under  a 
changed  circiunstances  review  of  the 
solid  urea  order  against  Lithuania. 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("the  Act")  are  references  to 
the  provisions  effective  January  1. 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Conmierce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2002). 

Background 

On  May  15.  2002.  the  Department 
received  a  letter  from  the  Embassy  of 
Lithuania  requesting  a  review  of 
Lithuania's  status  as  a  non-market 
economy  ("NME")  country.  On  Jime  5. 
2002,  the  Government  of  Lithuania 
submitted  a  document  supporting  its 
request  for  market  economy  status.  On 
August  20.  2002,  the  Department 


received  a  letter  from  the  Embassy  of 
Lithuania  requesting  that  the 
Department  review  this  issue  under  a 
changed  circumstances  review  of  the 
solid  urea  order  against  Lithuania.  In 
response  to  this  latter  request,  the 
Department  is  initiating  an  inquiry  into 
Lithuania's  status  as  an  NME  in  the 
context  of  a  changed  circumstances 
review  of  the  solid  urea  order  against 
Lithuania  pursuant  to  sections  751(b) 
and  771(18)(Q(ii)  of  the  Act. 

The  Department  has  treated  Lithuania 
as  a  NME  country  in  all  past 
antidumping  duty  investigations  and 
administrative  reviews.  See,  e.g.,  Urea 
From  the  Union  of  Soviet  Socialist 
Republics;  Final  Determination  of  Sales 
at  Less  Than  Fair  Value,  52  FR  19557 
(May  26,  1987);  and,  Solid  Urea  from 
the  Union  of  Soviet  Socialist  Republics; 
Transfer  of  the  Antidumping  Duty  Order 
on  Solid  Urea  From  the  Union  of  Soviet 
Socialist  Republics  to  the 
Commonwealth  of  Independent  States 
and  the  Baltic  States  and  Opportunity  to 
Comment,  57  FR  28828  (June  29,  1992. 
A  designation  as  a  NME  remains  in 
effect  until  it  is  revoked  by  the 
Department.  See  section  771(18)(C)(i)  of 
the  Act. 

Opportunity  for  Public  Comment 

As  part  of  this  inquiry  to  determine 
whether  to  revoke  Lithuania's  NME 
status,  the  Department  is  interested  in 
receiving  public  comment  with  respect 
to  Lithuania  on  the  factors  listed  in 
section  771(18)(B)  of  the  Act,  which  the 
Department  must  take  into  account  in 
maiking  a  market/non-market  economy 
determination:  (i)  The  extent  to  which 
the  currency  of  the  foreign  country  is 
convertible  into  the  currency  of  other 
countries;  (ii)  the  extent  to  which  wage 
rates  in  the  foreign  country  are 
determined  by  free  bargaining  between 
labor  and  management;  (iii)  the  extent  to 
which  joint  ventures  or  other 
investments  by  firms  of  other  foreign 
countries  are  permitted  in  the  foreign 
country;  (iv)  the  extent  of  government 
ownership  or  control  of  the  means  of 
production;  (v)  the  extent  of  government 
control  over  allocation  of  resources  and 
over  price  and  output  decisions  of 
enterprises;  and,  (vi)  such  other  factors 
as  the  administering  authority  considers 
appropriate. 

Comments — Deadline,  Format,  and 
Number  of  Copies 

The  deadline  for  submission  of 
comments  will  be  45  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register.  All  comments  should 
be  filed  at  the  Department  of  Commerce 
Central  Records  Unit  located  at  the 
address  listed  below.  Rebuttal 


comments  may  be  submitted  up  to  30 
days  after  the  date  initial  comments  are 
due.  Each  person  submitting  comments 
should  include  his  or  her  name  and 
address,  and  give  reasons  for  any 
recommendation.  To  facilitate  their 
consideration  by  the  Department, 
comments  should  be  submitted  in  the 
following  format:  (1)  Begin  each 
comment  on  a  separate  page:  (2) 
concisely  state  the  issue  identified  and 
discussed  in  the  comment  and  include 
any  supporting  documentation  in 
exhibits  or  appendices;  (3)  provide  a 
brief  summary  of  the  comment  (a 
maximum  of  3  sentences)  and  label  this 
section  "summary  of  comment:"  (4) 
provide  an  index  or  table  of  contents; 
and  (5)  include  the  case  number  A-451- 
801  in  the  top  right  hand  corner  of  the 
submission.  To  simplify  the  processing 
and  distribution  of  comments,  the 
Department  requires  the  submission  of 
documents  in  electronic  form 
accompanied  by  an  original  and  six 
copies  in  paper  form.  We  require  that 
documents  filed  in  electronic  form  be 
on  DOS  formatted  3.5'  diskettes  and 
prepared  in  either  WordPerfect  9  format 
or  a  format  that  the  WordPerfect 
program  can  convert  and  import  into 
Word  Perfect  9.  Please  submit 
comments  in  separate  files  on  the 
diskette.  Comments  received  on  diskette 
will  be  made  available  to  the  public  on 
the  Internet  at  Import  Administration's 
Web  site,  http://ia.ita.doc.gov.  Paper 
copies  will  be  available  for  reading  and 
photocopying  in  the  Central  Records 
Unit.  Room  B-099,  U.S.  Department  of 
Commerce,  Pennsylvania  Avenue  and 
14th  Street,  NW.,  Washington,  DC 
20230.  Any  questions  concerning  file 
formatting,  document  conversion, 
access  on  the  Internet,  or  other  file 
requirements  should  be  addressed  to 
Andrew  Lee  Seller,  Import 
Administration  Webmaster,  (202)  482- 
0866. 

Hearing 

After  reviewing  all  comments  and 
rebuttal  comments,  the  Department  will 
determine  if  a  public  hearing  on  the 
NME  country  issue  is  warranted,  if  one 
is  requested  in  the  initial  or  rebuttal 
comments  on  this  issue,  and,  if  so.  will 
announce  a  place  and  time  for  that 
hearing. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(b)  and  771(18){C)(ii). 

Dated:  August  30.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-22998  Filed  9-9-02:  8:45  am) 
BILUNG  CODE  3S1IM}S-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 
[C-122-815] 

Pure  Magnesium  and  Alloy  Magnesium 
from  Canada:  Final  Results  of 
Countervailing  Duty  Administrative 
Reviews 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  final  results  of 
countervailing  duty  administrative 
reviews. 


SUMMARY:  On  May  8,  2002.  the 
Department  of  Commerce  published  in 
the  Federal  Register  the  preliminary 
results  and  partial  rescission  of  the 
administrative  reviews  of  the 
countervailing  duty  orders  on  pure 
magnesium  and  alloy  magnesium  from 
Canada  for  the  period  January  1,  2000, 
through  December  31,  2000.  The 
Department  has  now  completed  these 
reviews  in  accordance  with  section 
751(a)  of  the  Act.  The  final  results  do 
not  differ  from  the  preliminary  results. 
EFFECTIVE  DATE:  September  10,  2002. , 
FOR  FURTHER  INFORMATION  CONTACT: 
Sally  Hastings.  AD/CVD  Enforcement, 
Group  I,  Office  1.  Import 
Administration,  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3464. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  section  751(a)  of  the 
Tariff  Act  of  1930,  as  amended  by  the 
Uruguay  Round  Agreements  Act 
("URAA"),  effective  January  1, 1995 
("the  Act").  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's  ("the 
Department's")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  August  31, 1992,  the  Department 
published  in  the  Federal  Register  the 
countervailfng  duty  orders  on  pure 
magnesium  and  alloy  magnesium  from 
Canada  (57  FR  39392).  The  Department 
published  the  preliminary  results  and 
partial  rescission  of  these  administrative 
reviews  on  May  8.  2002  (see  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada:  Preliminary  Results  and  Partial 
Rescission  of  Countervailing  Duty 
Administrative  Reviews.  67  FR  30874 
(May  8,  2002)  {"Preliminary  Results")]. 
No  comments  were  received  on  the 
Preliminary  Results. 


The  Magnesium  Corporation  of 
America  ("Magcorp"),  the  petitioner  in 
these  reviews,  requested  reviews  of 
Norsk  Hydro  Canada,  Inc.  ("NHCI"). 
and  Magnola  Metallurgy  Inc. 
("Magnola").  As  stated  in  the 
Preliminary  Results,  we  rescinded  these 
reviews  as  to  Magnola.  Accordingly, 
these  reviews  cover  only  NHCI. 

On  June  24,  2002,  we  received 
notification  from  U.S.  Magnesium,  LLC 
("U.S.  Magnesium")  that  it  had 
purchased  all  of  the  assets  of  Magcorp 
and  its  ongoing  magnesium  business.  In 
response  to  U.S.  Magnesium's  request, 
we  are  treating  that  company  as  a 
successor-in-interest  to  Magcorp  for  the 
purpose  of  these  countervailing  duty 
reviews. 

Scope  of  the  Orders 

The  products  covered  by  these  orders 
are  pure  and  alloy  magnesium  from 
Canada.  Pure  magnesium  contains  at 
least  99.8  percent  magnesium  by  weight 
and  is  sold  in  various  slab  and  ingot 
forms  and  sizes.  Magnesium  alloys 
contain  less  than  99.8  percent 
magnesium  by  weight  with  magnesium 
being  the  largest  metallic  element  in  the 
alloy  by  weight,  and  are  sold  in  various 
ingot  and  billet  forms  and  sizes. 

The  pure  and  alloy  magnesium  are 
currently  classifiable  under  items 
8104.11.0000  and  8104.19.0000, 
respectively,  of  the  Harmonized  Tariff 
Schedule  of  the  United  States 
V'HTSUS"].  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  fcustoms  purposes,  the 
written  descriptions  of  the  merchandise 
subject  to  the  orders  cire  dispositive. 

Secondary  and  granular  magnesium 
are  not  included  in  the  scope  of  these 
orders.  Oiu  reasons  for  excluding 
granular  magnesium  are  summarized  in 
Preliminary  Determination  of  Sales  at 
Less  Than  Fair  Value:  Pure  and  Alloy 
Magnesium  From  Canada,  57  FR  6094 
(February  20, 1992). 

Period  of  Review 

The  period  of  review  for  which  we  are 
measuring  subsidies  is  from  January  1, 
2000,  through  December  31,  2000. 

Analysis  of  Programs 

As  stated  above,  there  were  no 
comments  submitted  to  the  Department 
with  respect  to  the  Preliminary  Results. 
Therefore,  we  determine  the  following: 

I.  Program  Determined  To  Confer 
Countervailable  Subsidies 

A.  Article  7  Grant  From  the  Quebec 
Industrial  Development  Corporation 

rSDI") 

SDI  (Societe  de  Developpement 
Industriel  du  Quebec)  administers 


development  programs  on  behalf  of  the 
Government  of  Quebec  ("GOQ").  SDI 
provides  assistance  under  Article  7  of 
the  SDI  Act  in  the  form  of  loans,  loan 
guarantees,  grants,  assumptions  of  costs 
associated  with  loans,  and  equity 
investments.  This  assistance  involves 
projects  capable  of  having  a  major 
impact  upon  the  economy  of  Quebec. 
Article  7  assistance  greater  than  2.5 
million  dollars  must  be  approved  by  the 
Council  of  Ministers  and  assistance  over 
5  million  dollars  becomes  a  separate 
budget  item  under  Article  7.  Assistance 
provided  in  such  amounts  must  be  of 
"special  economic  importance  and 
value  to  the  province."  {See  Final 
Affirmative  Countervailing  Duty 
Determinations:  Pure  Magnesium  and 
Alloy  Magnesium  from  Canada,  57  FR 
30946,  30948  (July  13. 1992) 
{"Magnesium  Investigation").) 

In  1988,  NHCI  was  awarded  a  grant 
under  Article  7  to  cover  a  large 
percentage  of  the  cost  of  certain 
environmental  protection  equipment.  In 
the  Magnesium  Investigation,  Uie 
Department  determined  that  NHCI 
received  a  disproportionately  large 
share  of  assistance  under  Article  7.  On 
this  basis,  we  determined  that  the 
Article  7  grant  was  limited  to  a  specific 
enterprise  or  industry,  or  group  of 
enterprises  or  industries  and,  therefore, 
coimtervailable.  In  these  reviews, 
neither  the  GOQ  nor  NHCI  has  provided 
new  information  which  would  warrant 
reconsideration  of  this  determination. 

In  the  Magnesium  Investigation,  the 
Department  found  that  the  Article  7 
assistance  received  by  NHCI  constituted 
a  non-recurring  grant  because  it 
represented  a  one-time  provision  of 
funds.  In  the  Preliminary  Results  of  First 
Countervailing  Duty  Administrative 
Reviews:  Pure  Magnesium  and  Alloy 
Magnesium  From  Canada,  61  FR  11186, 
11187  (March  19, 1996),  we  found  this 
determination  to  be  consistent  with  the 
principles  enunciated  in  the  Allocation 
section  of  the  General  Issues  Appendix 
{"GLA")  appended  to  the  Final 
Countervailing  Duty  Determination; 
Certain  Steel  Products  from  Austria,  58 
FR  37225,  37226  (July  9. 1993).  In  the 
current  review,  no  new  information  has 
been  placed  on  the  record  that  would 
cause  us  to  depart  from  this  treatment. 
Therefore,  in  accordance  with  19  C.F.R. 
351.524(b)(2),  we  have  continued  to 
allocate  the  benefit  of  this  grant  over 
time.  We  used  our  standard  grant 
methodology  as  described  in  19  C.F.R. 
351.524(d)  to  calculate  the 
countervailable  subsidy.  We  divided  the 
benefit  attributable  to  the  FOR  by 
NHCI's  total  sales  of  Canadian- 
manufactured  products  in  the  FOR.  On 
this  basis,  we  determine  the 
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countervailable  subsidy  bom  the  Article 
7  SDI  grant  to  be  1.59  percent  ad 
valorem  for  NHCI. 

n.  Programs  Determined  To  Be  Not 
Used 

We  examined  the  following  programs 
and  determine  that  NHCI  did  not  apply 
for  or  receive  benefits  under  these 
programs  diuing  the  FOR: 

•  St.  Lawrence  River  Environment 
Technology  Development  Program 

•  Program  for  Export  Market 
Development 

•  The  Export  Development 
Corporation 

•  Canada-Quebec  Subsidiary 
Agreement  on  the  Economic 
Development  of  the  Regions  of  Quebec 

•  Opportunities  to  Stimulate 
Technology  Programs 

•  Development  Assistance  Program 

•  Industrial  Feasibility  Study 
Assistance  Program 

•  Export  Promotion  Assistance 
Program 

•  Creation  of  Scientific  Jobs  in 
Industries 

•  Business  Investment  Assistance 
Program 

•  Business  Financing  Program 

•  Research  and  Iimovation  Activities 
Program 

•  Export  Assistance  Program 

•  Energy  Technologies  Development 
Program 

•  Transportation  Research  and 
Development  Assistance  Program 

m.  Program  From  Which  NHQ  No 
Longer  Receives  a  Countervailable 
Benefit 

•  Exemption  from  Pajrment  of  Water 
BiUs 

In  the  administrative  reviews  covering 
calendar  year  1997  the  Department 
found  that  NHCI's  benefits  from  this 
program  had  been  exhausted  and 
NHCI's  participation  in  this  program 
had  ended.  We  also  found  that  no 
residual  benefits  were  being  provided  or 
received  and  no  substitute  program  had 
been  implemented.  In  our  final  results, 
we  stated  that  therefore,  we  did  not 
intend  to  continue  ^o  examine  this 
program  in  the  future  {see  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada:  Final  Results  of  Countervailing 
Duty  Administrative  Reviews,  64  FR 
48805,  48806  (September  8,  1999]). 
Consistent  with  this  determination  and 
in  the  absence  of  any  new  allegation,  we 
did  not  examine  this  program  in  these 
reviews. 

Final  Results  of  Reviews 

In  these  final  results,  we  have 
determined  that  no  changes  to  our 
analysis  in  the  Preliminary  Results  are 


warranted.  Therefore,  for  the  period 
January  1,  2000,  through  December  31. 
2000.  we  determine  the  net  subsidy  rate 
for  the  reviewed  company  to  be  as 
follows: 

Net  Subsidy  Rate 


Manufacturer/exporter 


Norsk  Hydro  Canada, 
Inc.. 


Percent 


1 .59  percent 


The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service 
{"Customs")  within  15  days  of 
publication  of  these  final  results  of 
review.  We  will  direct  Customs  to  assess 
the  countervailing  duties  in  the  above 
amount  on  all  entries  of  subject 
merchandise  produced  and  exported  by 
NHCI  during  the  review  period. 

The  Department  will  also  instruct 
Customs  to  collect  cash  deposits  of 
estimated  coimtervailing  duties  in  the 
above  percentage  on  the  f.o.b.  invoice 
price  on  all  shipments  of  the  subject 
merchandise  irom  NHCI  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  these 
reviews. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  hvor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2){B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named  {see  19  CFR 
351.213(b)).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Torrington 
Company  V.  United  States,  822  F.  Supp. 
782  (Crr  1993),  and  Floral  Trade 
Council  V.  United  States,  822  F.  Supp. 
766  (Crr  1993).  Therefore,  the  cash 
deposit  rates  for  all  companies  except 
NHCI  will  be  unchanged  by  the  results 
of  these  reviews. 

Accordingly,  we  will  instruct 
Customs  to  continue  to  collect  cash 
deposits  for  non-reviewed  companies  at 
the  most  recent  company-specific  or 
country-wide  rate  applicable  to  the 


company.  Except  for  Timminco  Limited, 
which  was  excluded  from  the  orders  in 
the  original  investigations,  these  rates 
were  established  in  the  first 
administrative  proceeding  conducted 
under  the  URAA.  See  Final  Results  of 
the  Second  Countervailing  Duty 
Administrative  Reviews:  Pure 
Magnesium  and  Alloy  Magnesium  From 
Canada,  62  FR  48607  (September  16, 
1997). 

In  addition,  for  the  period  January  1 , 
2000,  through  December  31,  2000,  the 
assessment  rates  applicable  to  all  non- 
reviewed  companies  covered  by  these 
orders  are  the  cash  deposit  rates  in 
effect  at  the  time  of  entry,  except  for 
Timminco  Limited  (which  was 
excluded  from  the  orders  in  the  original 
investigations). 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  return/ 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

These  administrative  reviews  and 
notice  are  in  accordance  with  sections 
751(a)(1)  and  777(i)  of  the  Act. 

Dated:  September  3.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  02-22994  Filed  9-»-02:  8:45  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-580-835] 

Preliminary  Results,  Intent  to  Partially 
Rescind  and  Postponement  of  Final 
Results  of  Countervailing  Duty 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  In  Colls  from  the 
Republic  of  Korea 

agency:  Import  Administration. 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  results, 
intent  to  partially  rescind  and 
postponement  of  final  results  of 
countervailing  duty  administrative 
review. 

SUMMARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
countervailing  duty  (CVD)  order  on 
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stainless  steel  sheet  and  strip  in  coils 
from  the  Republic  of  Korea  for  the 
period  January  1,  2000,  through 
December  31,  2000.  For  information  on 
the  net  subsidy  for  the  reviewed 
company,  see  the  "Preliminary  Results 
of  Review"  section  of  this  notice. 
Interested  parties  are  invited  to 
comment  on  these  preliminary  results. 
(See  the  "Public  Comment"  section  of 
this  notice). 

EFFECTIVE  DATE:  September  10.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Tipten  Troidl  or  Carrie  Farley,  Office  of 
AD/CVD  Enforcement  VI.  Group  II, 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  4012,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington.  DC  20230;  telephone  (202) 
482-2786. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  August  6,  1999,  the  Department 
published  in  the  Federal  Register  the 
CVD  order  on  stainless  steel  sheet  and 
strip  in  coils  from  the  Republic  of 
Korea.  See  Amended  Final 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  the  Republic  of 
Korea;  and  Notice  of  Countervailing 
Duty  Orders:  Stainless  Steel  Sheet  and 
Strip  From  France,  Italy  and  the 
Republic  of  Korea,  64  FR  42923  (August 
6,  1999).  On  August  1,  2001,  the 
Department  published  an  opportunity  to 
request  an  administrative  review  of  this 
CVD  order.  See  Antidumping  or 
Countervailing  Duty  Order,  Finding,  or 
Suspended  Investigation;  Opportunity 
to  Request  an  Administrative  Revieur,  66 
FR  39729  (August  1,  2001).  We  received 
a  timely  request  for  review  of  Inchon 
Iron  and  Steel  Co.  (Inchon)  emd  Sammi 
Steel  Co.  (Sammi),  from  petitioners.  On 
October  1,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  initiating  an  administrative 
review  of  the  countervailing  duty  order 
on  stainless  steel  sheet  and  strip  in  coils 
from  the  Republic  of  Korea,  covering  the 
period  of  review  (POR)  January  1,  2000 
through  December  31.  2000.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001).  On 
December  20.  2001.  the  Department 
received  questionnaire  responses  from 
the  Government  of  Korea  (GOK).  Inchon 
and  Sammi.  On  April  24,  2002,  the 
Department  published  in  the  Federal 
Register,  an  extension  of  the 
preliminary  results  deadline.  See 
Stainless  Steel  Sheet  and  Strip  in  Coils 
From  the  Republic  of  Korea:  Extension 
of  Preliminary  Results  of  Countervailing 
Duty  Administrative  Review,  67  FR 


20093.  On  August  12  and  19,  2002,  we 
received  supplemental  responses  from 
respondents. 

In  accordance  with  19  CFR 
351.213(b).  this  review  covers  only 
those  producers  or  exporters  for  which 
a  review  was  specifically  requested.  The 
companies  subject  to  this  review  are 
Inchon  and  Sammi.  This  review  covers 
17  programs. 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  of  the  Tariff  Act  of  1930, 
as  amended  by  the  Uruguay  Round 
Agreements  Act  (URAA)  effective 
January  1, 1995  (the  Act).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  regulations  are  references  to  the 
provisions  codified  at  19  CFR  part  351 
(2001). 

Extension  of  Time  Limits  for  Final 
Results 

Under  19  CFR  351.213(h)(2),  the 
Department  finds  that  it  is  not 
practicable  to  complete  the  review 
within  the  normal  time  period  allocated 
under  19  CFR  351.213(h)(1);  therefore, 
we  are  extending  the  final  results  from 
120  days  to  180  days  after  the 
publication  of  the  preliminary  results. 
The  reason  for  this  extension  is  due  to 
extenuating  circumstances  related  to  the 
complexity  of  this  case.  Specifically,  the 
additional  time  will  be  needed  to 
examine  the  change  of  fixed-rate  loan 
methodology,  the  issue  of  cross- 
ownership  of  Inchon  and  Sammi,  and 
Inchon's  purchase  of  POSCO's  inputs 
for  less  than  adequate  remuneration.  As 
we  cannot  fully  resolve  these  issues 
until  after  verifying  the  submitted 
information  and  examining  comments 
submitted  by  interested  parties,  we  will 
be  unable  to  complete  the  final  results 
by  December  29,  2002.  Therefore,  the 
Department  will  issue  its  final  results  no 
later  than  180  days  after  the  publication 
of  the  preliminary  results  of  this  review. 

Scope  of  Review 

For  purposes  of  this  review,  the 
products  covered  are  certain  stainless 
steel  sheet  and  strip  in  coils.  Stainless 
steel  is  an  alloy  steel  containing,  by 
weight,  1.2  percent  or  less  of  carbon  and 
10.5  percent  or  more  of  chromium,  with 
or  without  other  elements.  The  subject 
sheet  and  strip  is  a  flat-rolled  product  in 
coils  that  is  greater  than  9.5  mm  in 
width  and  less  than  4.75  mm  in 
thickness,  and  that  is  annealed  or 
otherwise  heat  treated  and  pickled  or 
otherwise  descaled.  The  subject  sheet 
and  strip  may  also  be  further  processed 
(e.g..  cold-rolled,  polished,  aluminized, 
coated,  etc.)  provided  that  it  maintains 


the  specific  dimensions  of  sheet  and 
strip  following  such  processing. 

The  merchandise  subject  to  this 
review  is  classified  in  the  Harmonized 
Tariff  Schedule  of  the  United  States 
(HTSUS)  at  subheadings:  7219.13.00.30, 
7219.13.00.50,  7219.13.00.70, 
7219.13.00.80,  7219.14.00.30, 
7219.14.00.65,  7219.14.00.90, 
7219.32.00.05,  7219.32.00.20, 
7219.32.00.25,  7219.32.00.35. 
7219.32.00.36,  7219.32.00.38, 
7219.32.00.42,  7219.32.00.44, 
7219.33.00.05,  7219.33.00.20, 
7219.33.00.25,  7219.33.00.35, 
7219.33.00.36,  7219.33.00.38. 
7219.33.00.42,  7219.33.00.44, 
7219.34.00.05,  7219.34.00.20, 
7219.34.00.25,  7219.34.00.30, 
7219.34.00.35,  7219.35.00.05. 
7219.35.00.15,  7219.35.00.30, 
7219.35.00.35,  7219.90.00.10. 
7219.90.00.20,  7219.90.00.25, 
7219.90.00.60,  7219.90.00.80. 
7220.12.10.00,  7220.12.50.00, 
7220.20.10.10,  7220.20.10.15, 
7220.20.10.60,  7220.20.10.80, 
7220.20.60.05,  7220.20.60.10, 
7220.20.60.15,  7220.20.60.60, 
7220.20.60.80,  7220.20.70.05. 
7220.20.70.10,  7220.20.70.15, 
7220.20.70.60,  7220.20.70.80, 
7220.20.80.00,  7220.20.90.30, 
7220.20.90.60,  7220.90.00.10, 
7220.90.00.15,  7220.90.00.60,  and 
7220.90.00.80.  Although  the  HTSUS 
subheadings  are  provided  for 
convenience  and  U.S.  Customs  Service 
(Customs)  purposes,  the  Department's 
written  description  of  the  merchandise 
is  dispositive. 

Excluded  from  the  scope  of  this 
review  are  the  following:  (1)  Sheet  and 
strip  that  is  not  annealed  or  otherwise 
heat  treated  and  pickled  or  otherwise 
descaled,  (2)  sheet  and  strip  that  is  cut 
to  length,  (3)  plate  (i.e.,  flat-rolled 
stainless  steel  products  of  a  thickness  of 
4.75  mm  or  more),  (4)  flat  wire  (i.e., 
cold-rolled  sections,  with  a  prepared 
edge,  rectangular  in  shape,  of  a  width  of 
not  more  than  9.5  mm),  and  (5)  razor 
blade  steel.  Razor  blade  steel  is  a  flat 
rolled  product  of  stainless  steel,  not 
further  worked  than  cold-rolled  (cold- 
reduced),  in  coils,  of  a  width  of  not 
more  than  23  mm  and  a  thickness  of 
0.266  mm  or  less,  containing,  by  weight, 
12.5  to  14.5  percent  chromium,  and 
certified  at  the  time  of  entry  to  be  used 
in  the  manufacture  of  razor  blades.  See 
Chapter  72  of  the  HTSUS,  "Additional 
U.S.  Note"  1(d). 

The  Department  has  determined  that 
certain  specialty  stainless  steel  products 
are  also  excluded  from  the  scope  of  this 
order.  These  excluded  products  are 
described  below: 
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Flapper  valve  steel  is  defined  as 
stainless  steel  strip  in  coils  containing, 
by  weight,  between  0.37  and  0.43 
percent  carbon,  between  1.15  and  1.35 
percent  molybdenum,  and  between  0.20 
and  0.80  percent  manganese.  This  steel 
also  contains,  by  weight,  phosphorus  of 
0.025  percent  or  less,  silicon  of  between 
0.20  and  0.50  percent,  and  sulfur  of 
0.020  percent  or  less.  The  product  is 
manufactured  by  means  of  vacuum  arc 
remelting,  with  inclusion  controls  for 
sulphide  of  no  more  than  0.04  percent 
and  for  oxide  of  no  more  than  0.05 
percent.  Flapper  valve  steel  has  a  tensile 
strength  of  between  210  and  300  ksi, 
yield  strength  of  between  170  and  270 
ksi,  plus  or  minus  8  ksi,  and  a  hardness 
(Hv)  of  between  460  and  590.  Flapper 
valve  steel  is  most  conunotdy  used  to 
produce  specialty  flapper  valves  in 
compressors. 

Also  excluded  is  a  product  referred  to 
as  suspension  foil,  a  specialty  steel 
product  used  in  the  manufacture  of 
suspension  assemblies  for  computer 
disk  drives.  Suspension  foil  is  described 
as  302/304  grade  or  202  grade  stainless 
steel  of  a  thickness  between  14  and  127 
microns,  with  a  thickness  tolerance  of 
plus-or-minus  2.01  microns,  and  surface 
glossiness  of  200  to  700  percent  Gs. 
Suspension  foil  must  be  supplied  in  coil 
widths  of  not  more  than  407  mm,  and 
with  a  mass  of  225  kg  or  less.  Roll  marks 
may  only  be  visible  on  one  side,  with 
no  scratches  of  measurable  depth.  The 
material  must  exhibit  residual  stresses 
of  2  mm  maximum  deflection,  and 
flatness  of  1.6  mm  over  685  mm  length. 

Certain  stainless  steel  foil  for 
automotive  catalytic  converters  is  also 
excluded  from  the  scope  of  this  review. 
This  stainless  steel  strip  in  coils  is  a 
specialty  foil  with  a  thickness  of 
between  20  and  110  microns  used  to 
produce  a  metallic  substrate  with  a 
honeycomb  structure  for  use  in 
automotive  catalytic  converters.  The 
steel  contains,  by  weight,  carbon  of  no 
more  than  0.030  percent,  siUcon  of  no 
more  than  1.0  percent,  manganese  of  no 
more  than  1.0  percent,  chromium  of 
between  19  and  22  percent,  aluminum 
of  no  less  than  5.0  percent,  phosphorus 
of  no  more  than  0.045  percent,  sulfur  of 
no  more  than  0.03  percent,  lanthanum 
of  between  0.002  and  0.05  percent,  and 
total  rare  earth  elements  of  more  than 
0.06  percent,  with  the  balance  iron. 

Permanent  magnet  iron-chromium- 
cobalt  alloy  stainless  strip  is  also 
excluded  from  the  scope  of  this  order. 
This  ductile  stainless  steel  strip 
contains,  by  weight,  26  to  30  percent 
chromium,  and  7  to  10  percent  cobalt, 
with  the  remainder  of  iron,  in  widths 
228.6  mm  or  less,  and  a  thickness 
between  0.127  and  1.270  mm.  It  exhibits 


magnetic  remanence  between  9,000  and 
12,000  gauss,  and  a  coercivity  of 
between  50  and  300  oersteds.  This 
product  is  most  commonly  used  in 
electronic  sensors  and  is  currently 
available  under  proprietary  trade  names 
such  as  "Amokrome  III."  ^ 

Certain  electrical  resistance  alloy  steel 
is  also  excluded  from  the  scope  of  this 
order.  This  product  is  defined  as  a  non- 
magnetic stainless  steel  manufactiu-ed  to 
American  Society  of  Testing  and 
Materials  (ASTM)  specification  B344 
and  containing,  by  weight,  36  percent 
nickel,  18  percent  chromium,  and  46 
percent  iron,  and  is  most  notable  for  its 
resistance  to  high  temperature 
corrosion.  It  has  a  melting  point  of  1390 
degrees  Celsius  and  displays  a  creep 
rupture  limit  of  4  kilograms  per  square 
millimeter  at  1000  degrees  Celsius.  This 
steel  is  most  commonly  used  in  the 
production  of  heating  ribbons  for  circuit 
breakers  and  industrial  furnaces,  and  in 
rheostats  for  railway  locomotives.  The 
product  is  cmrently  available  under 
proprietary  trade  names  such  as  "Gilphy 
36."2 

Certain  martensitic  precipitation- 
hardenable  stainless  steel  is  also 
excluded  from  the  scope  of  this  order. 
This  high-strength,  ductile  stainless 
steel  product  is  designated  under  the 
Unified  Numbering  System  (UNS)  as 
S45500-grade  steel,  and  contains,  by 
weight,  11  to  13  percent  chromium,  and 
7  to  10  percent  nickel.  Carbon, 
manganese,  silicon  and  molybdenum 
each  comprise,  by  weight,  0.05  percent 
or  less,  with  phosphorus  and  sulfur 
each  comprising,  by  weight,  0.03 
percent  or  less.  This  steel  has  copper, 
niobium,  and  titanium  added  to  achieve 
aging,  and  will  exhibit  yield  strengths  as 
high  as  1700  Mpa  and  ultimate  tensile 
strengths  as  high  as  1750  Mpa  after 
aging,  with  elongation  percentages  of  3 
percent  or  less  in  50  mm.  It  is  generally 
provided  in  thicknesses  between  0.635 
and  0.787  mm,  and  in  widths  of  25.4 
mm.  This  product  is  most  commonly 
used  in  the  manufacture  of  television 
tubes  and  is  currently  available  under 
proprietary  trade  names  such  as 
"Durphynox  17."-^ 

Finally,  three  specialty  stainless  steels 
typically  used  in  certain  industrial 
blades  and  surgical  and  medical 
instruments  are  also  excluded  from  the 
scope  of  this  review.  These  include 
stainless  steel  strip  in  coils  used  in  the 
production  of  textile  cutting  tools  (e.g.. 


1  "Amokrome  HI"  is  a  trademark  of  the  Arnold 
Engineering  Company. 

2  "Gilphy  36"  is  a  trademark  of  Imphy.  S.A. 

3  "Durphynox  17"  is  a  trademark  of  Imphy.  S..^. 


carpet  knives).*  This  steel  is  similar  to 
ASTM  grade  440F,  but  containing,  by 
weight,  0.5  to  0.7  percent  of 
molybdenum.  The  steel  also  contains, 
by  weight,  carbon  of  between  1 .0  and 
1.1  percent,  sulfur  of  0.020  percent  or 
less,  and  includes  between  0.20  and 
0.30  percent  copper  and  between  0.20 
and  0.50  percent  cobalt.  This  steel  is 
sold  under  proprietary  names  such  as 
"GIN4  HI-C.  '  The  second  excluded 
stainless  steel  strip  in  coils  is  similar  to 
AISI  420-J2  and  contains,  by  weight, 
carbon  of  between  0.62  and  0.70 
percent,  silicon  of  between  0.20  and 
0.50  percent,  manganese  of  between 
0.45  and  0.80  percent,  phosphorus  of  no 
more  than  0.025  percent  and  sulfur  of 
no  more  than  0.020  percent.  This  steel 
has  a  carbide  density  on  average  of  TOO 
carbide  particles  per  square  micron.  An 
example  of  this  product  is  "GINS"  steel. 
The  third  speciaUy  steel  has  a  chemical 
composition  similar  to  AISI  420  F.  with 
carbon  of  between  0.37  and  0.43 
percent,  molybdenum  of  between  1.15 
and  1.35  percent,  but  lower  manganese 
of  between  0.20  and  0.80  percent, 
phosphorus  of  no  more  than  0.025 
percent,  silicon  of  between  0.20  and 
0.50  percent,  and  sulfur  of  no  more  than 
0.020  percent.  This  product  is  supplied 
with  a  hardness  of  more  than  Hv  500 
guaranteed  after  customer  processing, 
and  is  supplied  as.  for  example.  'GIN6. " 

Sammi  Steel  Company  and  Cross- 
ownership  with  Inchon 

According  to  section  351.525(b)(6)(vi) 
of  the  CVD  Regulations,  cross 
ownership  exists  between  two 
corporations  where  one  corporation  can 
use  or  direct  the  individual  assets  of  the 
other  corporation  in  essentially  the 
same  ways  it  can  use  its  own  assets. 
Normally,  this  standard  will  be  met 
where  there  is  a  majority  voting 
ownership  interest  between  two 
corporations.  On  December  6,  2000, 
Inchon  became  the  majority  shareholder 
of  Sammi  with  68  percent  of  Sammi 's 
shares.  However.  Sammi  remained 
under  court  receivership  throughout  the 
POR,  and  until  March  23,  2001. 

The  CVD  Regulations  acknowledge 
that  control  can  be  exercised  by  one 
corporation  over  another  even  when 
that  one  corporation  does  not  hold 
majority  voting  ownership.  See 
Countervailing  Duties:  Final  Rule.  63  FR 
65348,  65401  (November  25,  1998). 
preamble  to  CVD  Regulations.  The 
percentage  of  shares,  therefore,  is  not  a 
dispositive  indicator  of  cross  ownership 
between  companies.  Accordingly,  it  is 
also  possible,  under  certain 


••This  list  of  uses  is  illustrative  and  provided  for 
descriptive  purposes  onK. 
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extraordinan'  circumstances,  that  a 
corporation  holding  majority  ownership 
in  another  corporation  may  not  be  in  a 
position  to  exercise  control  over  that 
corporation's  assets.  We  therefore 
requested  additional  information  from 
the  GOK.  Inchon  and  Sammi,  to 
determine  whether  Inchon  was  in  a 
position  to  control  and  direct  the  use  of 
Sammis  assets  during  the  POR. 

Sammi  tiled  for  bankruptcy  prior  to 
the  POR  and  came  under  court 
receivership  prior  to  and  throughout  the 
POR.  Under  Korea's  Company 
Reorganization  Act,  the  authority  for 
management  control,  the  right  to  operate 
the  company's  business,  management. 
and  disposition  of  the  company's 
property  rests  exclusively  with  the  court 
or  with  the  receiver  appointed  by  the 
court.  The  information  on  the  record 
demonstrates  that  the  control  of  Sammi 
and  the  ability  to  use  and  direct  the 
company's  assets  were  held  by  the  court 
and  the  court  appointed  receiver 
throughout  the  POR.  Therefore,  while 
Inchon  held  68  percent  of  Sammis 
shares,  it  was  not  in  the  position  to 
control  Sammi's  assets  until  March  23. 
2001.  when  Sammi's  court  receivership 
ended.  Therefore,  we  find  preliminarilv 
that  cross  ownership  as  defined  under 
section  351.525(b)(6)(vi)  of  theCVD 
Regulations  did  not  exist  between 
Inchon  and  Sammi  during  the  POR. 

Partial  Rescission 

As  noted  above,  we  initiated  an 
administrative  review  of  Sammi. 
According  to  the  response.  Sammi 
produced  subject  merchandise  but  did 
not  export  subject  merchandise  to  the 
United  States  during  calendar  vear 
2000.  the  POR.  However.  Sammi 
provided  a  complete  response  to  the 
Department's  questionnaire  because  it 
was  affiliated  with  Inchon.  An  affiliated 
company  must  provide  a  questionnaire 
response  if  cross-ownership  exists  and 
the  affiliated  company  produces  the 
subject  merchandise.  It  is  the 
Department's  practice  not  to  review  a 
respondent,  in  this  case  Sammi.  that  has 
not  exported  subject  merchandise  to  the 
United  States  during  the  POR. 
Therefore,  because  we  preliminarily 
find  no  cross  ownership  between 
Sammi  and  Inchon,  in  accordance  with 
19  CFR  351.213(d)(3),  we  intend  to 
rescind  the  review  with  respect  to 
Sammi  because  it  made  no  sales  or 
shipments  of  subject  merchandise  to  the 
United  States  during  the  review  period. 
If.  in  the  final  determination,  we  find 
that  Sammi  is  not  cross  owned  bv 
Inchon.  See  Sammi  Steel  Company  and 
Cross  OiMiership  with  Inchon  above,  we 
will  rescind  the  administrative  review 
of  Sammi. 


UMI 


Subsidies  Valuation  Information 

Benchmarks  for  Long-term  Loans: 
During  the  POR.  Inchon  had  both  won- 
denominated  and  foreign  currency- 
denominated  long-term  loans 
outstanding  which  it  received  from 
government-owned  banks,  Korean 
commercial  banks,  overseas  banks,  and 
foreign  banks  with  branches  in  Korea. 

In  the  Final  Negative  Countervailing 
Duty  Determination:  Stainless  Steel 
Plate  in  Coils  from  the  Republic  of 
Korea.  64  FR  at  15532  (March  31,  1999) 
(Plate  in  Coils)  and  in  the  Final 
Affirmative  Countervailing  Duty 
Determination:  Stainless  Steel  Sheet 
and  Strip  in  Coils  From  the  Republic  of 
Korea.  64  FR  at  30641  (June  8.  1999) 
{Sheet  and  Strip),  the  Department 
examined  the  GOK's  direction  of  credit 
policies  for  the  period  1992  through 

1997.  Based  on  new  information 
gathered  during  the  course  of  those 
investigations,  the  Department 
determined  that  the  GOK  controlled 
directly  or  indirectly  the  lending 
practices  of  most  sources  of  credit  in 
Korea  between  1992  and  1997.  In  the 
Final  Affirmative  Countervailing  Dutv 
Determination:  Certain  Cut-to  Length 
Carbon-Quality  Steel  Plate  From  the 
Republic  of  Korea.  64  FR  at  73180 
(December  29.  1999)  (CTL  Plate)  the 
Department  determined  that  the  GOK 
still  e.xercised  substantial  control  over 
lending  institutions  in  Korea  during 

1998.  In  the  Final  Results  and  Partial 
Rescission  of  Counter\'ailing  Dutv 
Administrative  Review:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  the 
Republic  of  Korea.  67  FR  1964  (Januarv 
15.  2002)  (1999  Sheet  and  Strip),  and  ' 
accompanying  Issues  and  Decision 
Memorandum  (1999  Sheet  and  Strip 
Decision  Memo)  at  "the  GOK's  Direction 
of  Credit"  section,  we  found  that  the 
CA)K  had  control  over  the  lending 
in.stitutions  during  1999.  As  such, 
because  no  new  factual  information  has 
been  placed  on  the  record,  we 
preliminarily  find  direction  of  credit 
countervailable  through  2000.  the  POR 
of  this  current  administrative  review. 

Based  on  our  findings  on  this  issue  in 
prior  investigations,  we  are  using  the 
following  benchmarks  to  calculate  the 
subsidies  attributable  to  respondent's 
long-term  loans  obtained  in  the  vears 
1992  through  2000: 

(1)  For  countervailable,  foreign- 
currency  denominated  loans,  we  used, 
where  available,  the  company-specific 
weighted-average  U.S.  dollar- 
denominated  interest  rates  on  the 
company's  loans  from  foreign  bank 
branches  in  Korea. 

(2)  For  countervailable  won- 
denominated  long-term  loans,  where 


available,  we  used  the  company-specific 
corporate  bond  rate  on  the  company's 
public  and  private  bonds.  We  note  that 
this  benchmark  is  based  on  the  decision 
in  Plate  in  Coils  64  FR  at  15531,  in 
which  we  determined  that  the  GOK  did 
not  control  the  Korean  domestic  bond 
market  after  1991.  and  that  domestic 
bonds  may  serve  as  an  appropriate 
benchmark  interest  rate.  Where 
unavailable,  we  used  the  national 
average  of  the  yields  on  three-year 
corporate  bonds,  as  reported  by  the 
Bank  of  Korea  (BOK).  We  note  that  the 
use  of  the  three-year  corporate  bond  rate 
from  the  BOK  follows  the  approach 
taken  in  Plate  in  Coils,  in  which  we 
determined  that,  absent  company- 
specific  interest  rate  information,  the 
corporate  bond  rate  is  the  best  indicator 
of  a  market  rate  for  won-denominated 
long-term  loans  in  Korea.  Id. 

Benchmarks  for  Short-Term 
Financing:  For  those  programs  that 
require  the  application  of  a  short-term 
won-denominated  interest  rate 
benchmark,  we  used  as  our  benchmark 
a  company-specific  weighted-average 
interest  rate  for  commercial  won- 
denominated  loans  outstanding  during 
the  POR. 

Treatment  of  Subsidies  Received  by 
Trading  Companies:  We  required 
responses  from  trading  companies 
because  the  subject  merchandise  may  be 
subsidized  by  means  of  subsidies 
provided  to  both  the  producer  and  the 
exporter  of  the  subject  merchandise. 
Subsidies  conferred  on  the  production 
and  exportation  of  subject  merchandise 
benefit  the  subject  merchandise  even  if 
the  merchandise  is  exported  to  the 
United  States  by  a  trading  company 
rather  than  by  the  producer  itself. 
Therefore,  the  Department  calculates 
countervailable  subsidy  rates  on  the 
subject  merchandise  by  cumulating 
subsidies  provided  to  the  producer  with 
those  provided  to  the  exporter.  During 
the  POR.  Inchon  exported  subject 
merchandise  to  the  United  States 
through  a  trading  company,  Hyundai 
Corporation  (Hyundai).  We  required  the 
trading  company  to  provide  a  response 
to  the  Department  with  respect  to  the 
export  subsidies  under  review. 

Under  section  351.107(b)(1)  of  the 
Department's  regulations,  when  the 
subject  merchandise  is  exported  to  the 
United  States  by  a  company  that  is  not 
the  producer  of  the  merchandise,  the 
Department  may  establish  a 
"combination"  rate  for  each 
combination  of  an  exporter  and 
supplying  producer.  However,  as  noted 
in  the  Preamble  to  the  regulations,  there 
may  be  situations  in  which  it  is  not 
appropriate  or  practicable  to  establish 
combination  rates  when  the  subject 


merchandise  is  exported  by  a  trading 
company.  See  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296,  27303  (May  19. 1997).  In  such 
situations,  the  Department  will  make 
exceptions  to  its  combination  rate 
approach  on  a  case-by-case  basis.  Id. 

We  preliminarily  determine  that  it  is 
not  appropriate  to  establish  combination 
rates,  with  respect  to  this  review.  This 
determination  is  based  on  two  main 
facts:  first,  the  majority  of  the  subsidies 
conferred  upon  the  subject  merchandise 
were  received  by  the  producer;  second, 
the  level  of  subsidies  conferred  upon 
the  individual  trading  company  with 
regard  to  the  subject  merchandise  is 
insignificant. 

Instead,  we  have  continued  to 
calculate  a  rate  for  the  producer  of 
subject  merchandise  that  includes  the 
subsidies  received  by  the  trading 
company.  To  reflect  those  subsidies  that 
are  received  by  the  exporter  of  the 
subject  merchandise  in  the  calculated 
ad  valorem  subsidy  rate,  we  calculated 
the  benefit  attributable  to  the  subject 
merchandise.  We  then  factored  that 
amount  into  the  calculated  subsidy  rate 
for  the  relevant  producer.  In  each  case, 
we  determined  the  benefit  received  by 
the  trading  company  fi-om  each  export 
subsidy  program,  and  weighted  the 
average  of  the  benefit  amounts  by  the 
relative  share  of  the  trading  company's 
value  of  exports  of  the  subject 
merchandise  to  the  United  States.  We 
then  added  these  calculated  ad  valorem 
subsidies  to  the  subsidies  calculated  for 
the  producer  of  subject  merchandise. 
Thus,  for  each  of  the  programs  below, 
the  listed  ad  valorem  subsidy  rate 
includes  coimtervailable  subsidies 
received  by  both  the  producer  and  the 
trading  company. 

I.  Programs  Conferring  Subsidies 

A.  The  GOK's  Direction  of  Credit 

The  Department  previously 
determined  in  the  Final  Affirmative 
Countervailing  Duty  Determination: 
Structural  Steel  Beams  from  the 
Republic  of  Korea,  65  FR  41051  (July  3, 
2000)  [H-beams),  and  accompanying 
Issues  and  Decision  Memorandiun  (H- 
Beams  Decision  Memo)  at  section  "The 
GOK's  Credit  Policies  through  1991", 
that  the  provision  of  long-term  loans  via 
the  GOK's  direction  of  credit  policies 
was  specific  to  the  Korean  steel  industry 
through  1991  within  the  meaning  of 
section  771(5A)(D)(iii)  of  the  Act.  Also 
in  H-Beams,  we  determined  that  the 
provision  of  these  long-term  loans 
through  1991  provided  a  financial 
contribution  that  resulted  in  the 
conferral  of  a  benefit,  within  the 


meaning  of  sections  771(5)(D)(i)  and 
771(5)(E)(ii)  of  the  Act,  respectively.  Id. 

In  H-beams,  the  Department  also 
determined  that  the  GOK  continued  to 
control  directly  and  indirectly  the 
lending  practices  of  tnost  sources  of 
credit  in  Korea  through  1998,  and  that 
the  GOK's  regulated  credit  from 
domestic  commercial  banks  and 
government-controlled  banks  such  as 
the  Korea  Development  Bank  (KDB)  was 
specific  to  the  steel  industry.  Id. 
Furthermore,  the  Department 
determined  in  H-Beams  that  these 
regulated  loans  conferred  a  benefit  on 
.the  producer  of  the  subject  merchandise 
to  the  extent  that  the  interest  rates  on 
these  loans  were  less  than  the  interest 
rates  on  comparable  commercial  loans 
within  the  meaning  of  section 
771(5)(E)(ii)  of  the  Act.  Id.  In  the  final 
determination  of  CTL  Plate,  64  FR  at 
73180,  the  Department  determined  that 
the  GOK  continued  to  control,  directly 
and  indirectly,  the  lending  practices  of 
sources  of  credit  in  Korea  in  1998.  and 
the^epartment  continued  to  find  this 
for  1999.  See  1999  Sheet  and  Strip 
Decision  Memo  at  section  "The  GOK's 
Direction  of  Credit". 

We  provided  the  GOK  vdth  the 
opportimity  to  present  new  factual 
information  concerning  the 
government's  credit  policies  through 
2000.  the  POR.  which  we  would 
consider  along  with  ovu  findings  in  the 
prior  investigations.  The  GOK  did  not 
provide  any  new  factual  information  on 
this  program  that  would  lead  us  to 
change  our  determination  in  the  current 
administrative  review.  Therefore,  for 
purposes  of  these  preliminary  results, 
we  continue  to  find  lending  from 
domestic  banks  and  from  government- 
owned  banks,  such  as  the  KDB,  to  be 
countervailable  through  2000. 

With  respect  to  foreign  sources  of 
credit,  in  Plate  in  Coils.  64  FR  at  15533. 
and  Sheet  and  Strip,  64  FR  at  30642,  we 
determined  that  access  to  foreign 
currency  loans  from  Korean  branches  of 
foreign  banks  (e.g.,  branches  of  U.S.- 
owned  banks  operating  in  Korea)  did 
not  confer  countervailable  subsidies  to 
the  recipient  as  defined  by  section 
771(5)  of  the  Act.  and,  as  such,  credit 
received  by  respondents  from  these 
sources  was  found  not  to  be 
coimtervailable.  We  based  this  decision 
upon  the  fact  that  credit  from  Korean 
branches  of  foreign  banks  was  not 
subject  to  the  government's  control  and 
direction.  Thus,  in  Plate  in  Coils  and 
Sheet  and  Strip,  we  determined  that 
respondent's  loans  ft'om  these  banks 
could  serve  as  an  appropriate 
benchmark  to  establish  whether  access 
to  regulated  foreign  sources  of  credit 
conferred  a  benefit  on  respondents.  As 


such,  we  preliminarily  determine  that 
lending  from  this  source  continues  to  be 
not  countervailable,  and,  where 
available,  loans  from  Korean  branches  of 
foreign  banks  continue  to  serve  as  an 
appropriate  benchmark  to  establish 
whether  access  to  regulated  foreign 
currency  loans  from  domestic  banks 
confers  a  benefit  upon  respondents. 

Inchon  received  long-term  fixed  and 
variable  rate  loans  from  GOK  owned/ 
controlled  institutions  that  were 
outstanding  during  the  POR.  In  order  to 
determine  whether  these  GOK  directed 
loans  conferred  a  benefit,  we  compared 
the  interest  rates  on  the  directed  loans 
to  the  benchmark  interest  rates  detailed 
in  the  "Subsidies  Valuation 
Information"  section  of  this  notice. 

Won-Denominated  Loans:  For  certain 
loans,  the  repayment  schedules  did  not 
remain  constant  dvu'ing  the  lives  of  the 
respective  loans.  Therefore,  in  these 
preliminary  results,  we  have  calculated 
the  benefit  from  these  loans  using  the 
Department's  variable  rate  methodology. 
Regarding  the  calculation  of  the  benefit 
on  countervailable.  fixed-rate  loans,  in 
past  cases  the  Department  has  employed 
the  "grant  equivalent"  methodology,  as 
described  in  section  351.505(c)(3)  of  the 
CVD  Regulations,  when  the  government- 
provided  loan  and  the  comparison  loan 
have  dissimilar  grace  periods  or 
maturities,  or  where  the  repayment 
schedules  have  difl^erent  shapes  (e.g., 
declining  balance  versus  annuity  style). 
See.  e.g.,  Sheet  and  Strip,  CTL  Plate, 
and  H-Beams. 

In  these  preliminary  results,  the 
Department  is  revising  its  application  of 
the  grant  equivalent  methodology 
discussed  in  351.505(c)(3)  of  the  CVD 
Regulations.  We  note  that  section 
351.505(c)(2)  of  the  CVD  Regulations 
states  that  the  Department  "will 
normally  calculate  the  subsidy  amount 
to  be  assigned  to  a  particular  year  by 
calculating  the  difference  in  interest 
payments  for  that  year,  (i.e.,  the 
difference  between  the  interest  paid  by 
the  firm  in  that  year  on  the  government- 
provided  loan  and  the  interest  the  firm 
would  have  paid  on  the  comparison 
loan)."  We  also  note  that,  in  reference 
to  paragraph  (c)(2),  the  Preamble  of  the 
Department's  CVD  Regulations  states 
that  in  situations  where  the  benefit  from 
a  long-term,  fixed  rate  loan  stems  solely 
from  a  concessionar\'  interest  rate,  it  is 
not  necessary  to  engage  in  the  grant 
equivalent  methodology.  See  63  FR  at 
65369.  Thus,  the  CVD  Regulations  and 
the  Preamble  direct  the  Department  to 
default  to  a  simple  comparison  of 
interest  payments  made  during  the  POR 
when  calculating  the  benefit  from  a 
long-term,  fixed  rate  loan. 
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The  Preamble  goes  on  to  describe 
those  situations  in  which  the 
Department  shall  deviate  from  the 
"simple,  default  methodology,"  and 
instead  employ  the  grant  equiveilent 
methodology.  The  Preamble  states  that, 
"[blecause  a  firm  may  derive  a  benefit 
from  special  repayment  terms,  in 
addition  to  any  benefit  derived  from  a 
concessional  interest  rate,"  the 
Department  will  calculate  the  benefit 
using  the  grant  equivalent  methodology. 
See  63  FR  at  65369. 

There  is  no  information  on  the  record 
of  these  preliminary  results  that 
indicates  that  Inchon  derived  a  benefit 
from  any  special  repayment  terms  [i.e., 
abnormally  long  grace  periods  or 
maturities,  etc.)  on  its  long-term,  fixed- 
rate  loans.  Therefore,  in  accordance 
with  section  351.505(c)(2)  of  the  CVD 
Regulations,  we  are  calculating  the 
benefit  that  Inchon  received  on  its  long- 
term,  fixed-rate  loans  by  comparing  the 
amount  of  interest  paid  on  the  loein 
during  the  POR  to  the  amount  of  interest 
that  would  have  been  paid  during  the 
POR  on  a  comparable,  commercial  loan. 
We  invite  parties  to  comment  on  this 
issue  in  the  final  results. 

To  calculate  the  countervailable 
subsidy  benefit,  we  first  derived  the 
benefit  amounts  attributable  to  the  POR 
for  the  company's  fixed  and  variable 
rate  loans,  and  then  summed  the  benefit 
amounts  from  the  loans. 

Foreign-Currency  Denominated 
Loans:  We  used  the  same  methodology 
as  set  out  in  the  won-denominated  loan 
section  above.  We  compared  the  interest 
rates  on  the  directed  loans  to  the 
benchmark  interest  rates  detailed  in  the 
"Subsidies  Valuation  Information" 
section  of  this  notice.  Inchon  had  both 
variable  and  fixed  rate  long  term  loans. 

To  determine  the  total  benefit  for  all 
directed  credit,  we  added  the  benefit 
derived  from  foreign  currency  loans  to 
the  benefit  derived  from  won 
denominated  loans  and  divided  the  total 
benefit  by  Inchon's  total  f.o.b.  sales 
value  during  the  POR.  On  this  basis,  we 
preliminarily  determine  the 
countervailable  subsidy  to  be  0.76 
percent  ad  valorem  for  Inchon. 

B.  Article  16  of  the  Tax  Exemption  and 
Reduction  Control  Act  (TERCLj:  Reserve 
for  Export  Losses 

Under  Article  16  of  the  TERCL.  a 
domestic  person  engaged  in  a  foreign- 
currency  earning  business  can  establish 
a  reserve  amounting  to  the  lesser  of  one 
percent  of  foreign  exchange  earnings  or 
50  percent  of  net  income  for  the 
respective  tax  year.  Losses  accruing 
from  the  cancellation  of  an  export 
contract,  or  from  the  execution  of  a 
disadvantageous  export  contract,  may  be 


offset  by  returning  an  equivalent 
amount  from  the  reserve  fund  to  the 
income  account.  Any  amoiut  that  is  not 
used  to  offset  a  loss  must  be  returned  to 
the  income  account  and  taxed  over  a 
three-year  period,  after  a  one-year  grace 
period.  All  of  the  money  in  the  reserve 
is  eventually  reported  as  income  and 
subject  to  corporate  tax  either  when  it 
is  used  to  offset  export  losses  or  when 
the  grace  period  expires  and  the  funds 
are  returned  to  taxable  income.  The 
deferral  of  taxes  owed  amounts  to  an 
interest-free  loan  in  the  amount  of  the 
company's  tax  savings.  This  program  is 
only  available  to  exporters.  According  to 
information  provided  by  respondents, 
this  program  was  terminated  on  April 
10, 1998,  and  no  new  funds  could  be 
placed  in  this  reserve  after  January  1, 
1999.  However,  Inchon  still  had  an 
outstanding  balaiice  in  this  reserve 
during  the  POR. 

In  Sheet  and  Strip,  64  FR  at  30645,  we 
determined  that  this  program  was 
specific  as  it  constituted  an  export 
subsidy  under  section  771(5A)(B)  ofthe 
Act  because  the  use  of  the  program  is 
contingent  upon  export  performance. 
We  also  determined  that  this  program 
provided  a  financial  contribution  within 
the  meaning  of  section  771(5)(D)(i)  of 
the  Act  in  the  form  of  a  loan.  See  64  FR 
30645.  No  new  information  or  evidence 
of  changed  circumstances  has  been 
presented  to  cause  us  to  revisit  this 
determination.  Thus,  we  preliminarily 
determine  that  this  program  constitutes 
a  countervailable  export  subsidy. 

To  determine  the  benefit  conferred  by 
this  program,  we  calculated  the  tax 
savings  by  multiplying  the  balance 
amount  of  the  reserve  as  of  December 
31 ,  1999.  as  filed  during  the  POR,  by  the 
corporate  tax  rate  for  1999.  We  treated 
the  tax  savings  on  these  funds  as  a 
short-term  interest-free  loan.  See  19  CFR 
351.509.  Accordingly,  to  determine  the 
benefit,  we  multiplied  the  amount  of  tax 
savings  for  Inchon  by  its  respective 
weighted-average  interest  rate  for  short- 
term  won-denominated  commercial 
loans  for  the  POR,  as  described  in  the 
"Subsidies  Valuation  Information" 
section,  above.  We  then  divided  the 
benefit  by  the  respective  total  f.o.b. 
export  sales.  On  this  basis,  we 
preliminarily  calculated  a 
countervailable  subsidy  of  less  than 
0.005  percent  ad  valorem  for  Inchon. 

For  our  final  determination,  we  will 
consider  whether  the  methodology  the 
Department  has  traditionally  applied  to 
these  types  of  Korean  tax  programs 
accurately  quantifies  the  benefit 
conferred  by  these  tax  reserves.  As 
noted  above,  the  Department  has  treated 
these  tax  reserve  programs  as  providing 
a  deferral  of  tax  liability.  That  is,  in  Year 


X  a  company  places  funds  into  a  reserve 
account  and  these  funds  are,  therefore, 
not  taxed  in  Year  X.  However,  three 
years  later  when  the  funds  in  the  tax 
reserve  are  returned  to  taxable  income, 
income  taxes  are  paid  on  these  funds  in 
Year  X  plus  three.  Therefore,  we  have 
considered  the  tax  savings  on  these 
funds  to  benefit  the  company  in  the 
form  of  an  interest-free  loan.  However, 
if  the  company  is  in  a  tax  loss  situation 
and  does  not  pay  any  taxes  on  income 
in  the  year  in  which  the  funds  are 
refunded  to  the  income  accoimt,  the 
funds  placed  into  the  tax  reserve  are 
never  taxed.  Under  this  scenario,  the 
company,  instead  of  being  provided 
with  a  deferral  of  tax  liability  on  these 
reserve  funds,  may  have  been  provided 
with  a  complete  exemption  of  tax 
liability  on  these  funds.  Therefore,  we 
will  carefully  analyze  this 
methodological  issue  for  the  final 
determination.  We  also  invite  interested 
parties  to  comment  on  this  issue. 

C.  Article  1 7  of  the  TERCL:  Reserve  for 
Overseas  Market  Development 

Under  Article  17  of  the  TERCL,  a 
domestic  person  engaged  in  a  foreign 
trade  business  is  allowed  to  establish  a 
reserve  fund  equal  to  one  percent  of  its 
foreign  exchange  earnings  from  its 
export  business  for  the  respective  tax 
year.  Expenses  incurred  in  developing 
overseas  markets  may  be  offset  by 
returning  from  the  reserve,  to  the 
income  account,  an  amount  equivalent 
to  the  expense.  Any  part  of  the  fund  that 
is  not  placed  in  the  income  account  for 
the  piupose  of  offsetting  overseas 
market  development  expenses  must  be 
returned  to  the  income  account  over  a 
three-year  period,  after  a  one-year  grace 
period.  The  balance  of  this  reserve  fund 
is  not  subject  to  corporate  income  tax 
diu-ing  the  grace  period.  However,  all  of 
the  money  in  the  reserve  is  eventually 
reported  as  income  and  subject  to 
corporate  tax  either  when  it  offsets 
export  losses  or  when  the  grace  period 
expires.  The  deferral  of  taxes  owed 
amounts  to  an  interest-free  loan  equal  to 
the  company's  tax  savings.  This 
program  is  only  available  to  exporters. 
Although  Inchon  did  not  use  this 
program  during  the  POR,  it  exported 
subject  merchandise  through  Hyundai, 
which  used  this  program  during  the 
POR. 

In  CTL  Plate,  64  FR  at  73181,  we 
determined  that  the  Reserve  for 
Overseas  Market  Development  program 
is  specific  under  section  771{5A)(B)  of 
the  Act  because  use  of  the  program  is 
contingent  upop  export  performance. 
We  also  determined  that  this  program 
provides  a  financial  contribution  within 
the  meaning  of  section  771{5}(D)(i)  of 
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the  Act  in  the  form  of  a  loan.  The 
benefit  provided  by  this  program  is  the 
tax  savings  enjoyed  by  the  companies. 
Respondents  have  not  provided  any 
new  information  to  warrant 
reconsideration  of  this  determination. 
Therefore,  we  continue  to  find  this 
program  countervailable. 

To  determine  the  benefit  conferred  by 
this  program,  we  calculated  the  tax 
savings  by  multiplying  the  balance 
amount  of  the  reserve  as  of  December 
31, 1999,  by  the  corporate  tax  rate  for 
1999.  We  treated  the  tax  savings  on 
these  funds  as  a  short-tenn  interest-free 
loan.  Accordingly,  to  determine  the 
benefit,  we  multiplied  the  amount  of  tax 
savings  by  Hyundai's  weighted-average 
interest  rate  for  short-term  won- 
denominated  commercial  loans  for  the 
POR.  Using  the  methodology  for 
calculating  subsidies  received  by 
trading  companies,  which  also  is 
detailed  in  the  "Subsidies  Valuation 
Information"  section  of  this  notice,  we 
calculate  a  countervailable  subsidy  of 
less  than  0.005  percent  ad  valorem  for 
Inchon. 

D.  Technical  Development  Fund  (RSTA 
Article  9,  Formerly  TERCL  Article  8) 

On  December  28, 1998,  the  TERCL 
was  replaced  by  the  Tax  Reduction  and 
Exemption  Control  Act  (RSTA). 
Pursuant  to  this  change  in  law,  TERCL 
Article  8  is  now  identified  as  RSTA 
Article  9.  Apart  from  the  name  change, 
the  operation  of  RSTA  Article  9  is  the 
same  as  the  previous  TERCL  Article  8 
and  its  Enforcement  Decaee. 

This  pro-am  allows  a  company 
operating  in  manufacturing  or  mining, 
or  in  a  business  prescribed  by  the 
Presidential  Decree,  to  appropriate 
reserve  funds  to  cover  the  expenses 
needed  for  development  or  innovation 
of  technology.  These  reserve  funds  are 
included  in  the  company's  losses  and 
reduce  the  amount  of  taxes  paid  by  the 
company.  Under  this  program,  capital 
good  and  capital  intensive  companies 
can  establish  a  reserve  of  five  percent, 
while  companies  in  all  other  industries 
are  only  allowed  to  establish  a  three 
percent  reserve. 

hi  CTL  Plate,  64  FR  73181,  we 
determined  that  this  program  is  specific 
because  the  capital  goods  industry  is 
allowed  to  claim  a  larger  tax  reserve 
under  this  program  than  all  other 
manufactiu-ers.  We  also  determined  that 
this  program  provides  a  financial 
contribution  within  the  meaning  of 
section  771(5)(D)(i)  of  the  Act  in  the 
form  of  a  loan.  The  benefit  provided  by 
this  program  is  the  differential  two 
percent  tax  savings  enjoyed  by  the 
companies  in  the  capital  goods  industry, 
which  includes  steel  manufacttirers.  Id. 


No  new  information,  or  evidence  of 
changed  circumstances,  were  presented 
in  this  review  to  warrant  any 
reconsideration  of  the  coimtervailability 
of  this  program.  Therefore,  we  continue 
to  find  this  program  to  be 
countervailable.  Record  evidence 
indicated  that  Inchon  did  not  contribute 
funds  to  this  reserve  diuing  the  POR, 
but  it  did  carry  a  balance.  Thus,  to 
calculate  the  benefit  on  the  balance,  we 
compared  the  amount  that  it  would 
have  paid  if  it  had  only  claimed  the 
three  percent  tax  reserve  with  the  tax 
reserve  amount  as  claimed  imder  five 
percent.  Next,  we  calculated  the  amount 
of  the  tax  savings  earned  through  the 
use  of  this  tax  reserve  during  the  POR 
and  divided  that  amount  by  Inchon's 
total  f.o.b.  sales  during  the  POR.  On  this 
basis,  we  preliminarily  determine  a  net 
countervailable  subsidy  of  less  than 
0.005  percent  ad  valorem  for  Inchon. 

E.  Asset  Revaluation:  TERCL  Article 
56(2) 

Under  Article  56(2)  of  the  TERCL,  the 
GOK  permitted  companies  that  made  an 
initial  public  offering  between  January 
1, 1987,  and  December  31, 1990,  to 
revalue  their  assets  at  a  rate  higher  than 
the  25  percent  required  of  most  other 
companies  ujider  the  Asset  Revaluation 
Act.  In  CTL  Plate,  we  found  this 
program  coimtervailable.  See  64  FR  at 
73183.  No  new  information,  or  evidence 
of  changed  cirounstances,  were 
presented  in  this  review  to  warrant  any 
reconsideration  of  the  countervailability 
of  this  program. 

To  calcmate  the  benefit  from  the 
program  we  reviewed  the  effect  that  the 
difference  of  the  revaluation  of 
depreciable  assets  had  on  Inchon's  tax 
liability  each  year.  We  multiplied  the 
additional  depreciation  in  the  tax  return 
filed  during  the  POR,  which  resulted 
from  the  company's  asset  revaluation, 
by  the  tax  rate  applicable  to  that  tax 
return.  We  then  divided  the  benefit  by 
Inchon's  total  f.o.b.  sales.  Accordingly, 
the  net  subsidy  for  this  program  is  less 
than  0.005  percent  ad  valorem  for 
Inchon. 

F.  Electricity  Discounts  Under  the 
Requested  Load  Adjustment  Program 
(RLA) 

With  respect  to  the  Requested  Load 
Adjustment  (RLA)  program,  the  GOK 
introduced  this  discount  in  1990,  to 
address  emergencies  in  Korea  Electric 
Power  Company's  (KEPCO's)  ability  to 
supply  electricity.  Under  this  program, 
customers  with  a  contract  demand  of 
5,000  kW  or  more,  who  can  curtail  their 
maximum  demand  by  20  percent  or 
suppress  their  maximiun  demand  by 
3,000  kW  or  more,  are  eligible  to  enter 


into  an  RLA  contract  with  KEPCO. 
Customers  who  choose  to  participate  in 
this  program  must  reduce  their  load 
upon  KEPCO's  request,  or  pay  a 
surcharge  to  KEPCO. 

Customers  can  apply  for  this  program 
between  May  1  and  May  15  of  each  year. 
If  KEPCO  finds  the  application  in  order, 
KEPCO  and  the  customer  enter  into  a 
contract  with  respect  to  the  RLA 
discount.  The  RLA  discount  is  provided 
based  upon  a  contract  for  two  months, 
normally  July  and  August.  Under  this 
program,  a  basic  discount  of  440  won 
per  kW  is  granted  between  July  1  and 
August  31,  regardless  of  whether 
KEPCO  makes  a  request  for  a  customer 
to  reduce  its  load.  During  the  POR. 
KEPCO  granted  Inchon  electricity 
discounts  under  this  program. 

In  Sheet  and  Strip.  64  FR  at  30646, 
the  Department  found  this  program  to 
be  specific  imder  section 
771(5A)(D)(iii)(I)  of  the  Act  because  the 
discoimts  were  distributed  to  a  limited 
number  of  customers.  Inchon  did 
receive  discoimts  during  the  POR, 
therefore  we  find  that  a  financial 
contribution  is  provided  to  Inchon 
under  this  program  within  the  meaning 
of  section  771(5)(D)(ii)  of  the  Act  in  the 
form  of  revenue  foregone  by  the 
government.  The  benefit  provided  under 
this  program  is  a  discount  on  a 
company's  monthly  electricity  charges. 
Respondents  have  not  provided  any 
new  information  to  warrant 
reconsideration  of  this  determination. 
Therefore,  we  continue  to  find  this 
program  countervailable. 

Because  the  electricity  discounts 
provide  recurring  benefits,  we  have 
expensed  the  benefit  from  this  program 
in  the  year  of  receipt.  To  measure  the 
benefit  from  this  program,  we  summed 
the  electricity  discounts  which  Inchon 
received  from  KEPCO  under  the  RLA 
program  during  the  POR.  We  then 
divided  that  amount  by  Inchon's  total 
f.o.b.  sales  value  for  2000.  On  this  basis, 
we  determine  a  net  countervailable 
subsidy  of  0.01  percent  ad  valorem  for 
Inchon. 

G.  POSCO's  Provision  of  Steel  Inputs  for 
Less  Than  Adequate  Remuneration 

POSCO  is  the  only  Korean  producer 
of  hot-rolled  stainless  steel  coil  (hot- 
rolled  coil),  which  is  the  main  input 
into  the  subject  merchandise.  During  the 
POR,  POSCO  sold  hot-rolled  coil  to 
Inchon  for  products  that  were  consumed 
in  Korea,  as  well  as  hot-rolled  coil,  to 
produce  exports  of  the  subject 
merchandise.  In  CTL  Plate,  which 
covered  calendar  year  1998,  the 
Department  determined  that  the  GOK, 
through  its  ownership  and  control  of 
POSCO,  set  prices  of  steel  inputs  used 
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by  the  Korean  steel  industry  for  less 
than  adequate  remuneration.  See  64  FR 
at  73184.  Thus,  in  CTL  Plate,  the 
Department  found  this  program  to  be 
countervailable. 

Prior  to  1999.  POSCO  set  different 
prices  depending  on  whether  the  input 
was  to  be  used  to  produce  products  for 
domestic  consumption  or  export 
consumption.  Respondent  claims  that  in 
May  1999,  POSCO  eliminated  its  two- 
tiered  pricing  system  and  established 
unit  prices  applicable  for  sales  to  all 
customers,  thereby  removing  the  aspect 
of  the  program  that  constituted  a 
countervailable  subsidy.  However,  we 
find  that  this  change  in  pricing  policies 
does  not  impact  the  determination  made 
by  the  Department  in  CTL  Plate.  64  FR 
at  73184-85.  In  CTL  Plate,  the 
Department  did  not  determine  that  the 
difference  in  pricing  between  domestic 
and  export  consumption  constituted  a 
countervailable  subsidy.  Instead,  the 
Department  found  that  the  prices 
charged  by  POSCO  were  for  less  than 
adequate  remuneration.  Id.  at  73185. 
Therefore,  the  fact  that  POSCO  now 
only  charges  one  price  to  the  Korean 
steel  industry  for  steel  inputs  does  not 
affect  the  determination  as  to  whether  a 
good  or  service  has  been  provided  for 
less  than  adequate  remuneration.  The 
Department  must  still  examine  the 
prices  charged  to  Inchon  by  POSCO  for 
hot  rolled  coil  to  determine  whether  the 
prices  are  still  for  less  than  adequate 
remuneration. 

Under  section  351.511(a)(2)  of  the 
CVD  Regulations,  the  adequacy  of 
remuneration  is  determined  by 
comparing  the  government  price  to  a 
market  determined  price  based  on 
actual  transactions  in  the  country  in 
question.  Such  prices  could  include 
prices  stemming  from  actual 
transactions  between  private  parties, 
actual  imports,  or.  in  certain 
circumstances,  actual  sales  from 
competitively  rim  government  auctions. 
During  the  POR,  Inchon  also  imported 
hot-rolled  coil;  therefore,  we  are  using 
Inchon's  actual  import  prices  of  hot- 
rolled  coil  as  our  basis  of  comparison  to 
the  price  at  which  Inchon  purchased 
hot-rolled  coil  from  POSCO.  Based  upon 
this  comparison,  we  preliminarily 
determine  that  POSCO  sold  hot-rolled 
coil  to  Inchon  for  less  than  adequate 
remuneration. 

In  the  Notice  of  Preliminary 
Affirmative  Countervailing  Duty 
Determination  and  Alignment  of  Final 
Countervailing  Duty  Determination  with 
Final  Antidumping  Duty  Determination: 
Certain  Cold-Rolled  Carbon  Steel  Flat 
Products  from  the  Republic  of  Korea.  67 
FR  at  9693,  (March  4,  2002),  we  stated 
that  we  are  reviewing  the  issue  of 


whether  this  program  is  an  untied 
domestic  subsidy.  However,  for 
purposes  of  these  preliminary  results, 
we  continue  to  find  this  program  tied  to 
subject  merchandise.  The  Department 
will  collect  additional  information  prior 
to  the  final  results.  We  invite  comments 
from  interested  parties  on  this  issue. 

The  GOK  has  argued  in  this 
proceeding  that  POSCO  underwent 
privatization  in  September  2000,  and, 
thus,  cannot  possibly  sell  HR  coil  to 
Inchon  at  less  than  adequate 
remuneration  at  the  behest  of  the  GOK. 
It  frirther  contends  that  POSCO's 
privatization  constitutes  a  program-wide 
change  pursuant  to  section  351.526  of 
the  CVD  Regulations.  In  1999  Sheet  and 
Strip,  the  Department  determined  that 
the  information  on  the  record  was 
insufficient  to  determine  whether  a 
program-wide  change  occurred  with 
respect  to  this  program.  We  also  noted 
that  because  of  the  long  history  and  ties 
between  the  GOK  and  POSCO,  the 
September  29,  2000,  partial  change  in 
ownership  must  be  carefully  analyzed. 

In  Sheet  and  Strip,  the  Department 
relied  upon  a  number  of  factors  to 
determine  that  the  GOK  controlled 
POSCO.  For  example,  we  found  that  the 
GOK  was  the  largest  shareholder  of 
POSCO  and  that  the  GOK's 
shareholdings  of  POSCO  were  ten  times 
larger  than  the  next  largest  shareholder. 
In  order  to  further  maintain  its  control 
over  POSCO,  the  GOK  enacted  a  law 
which  required  that  no  individual 
shareholder  except  the  GOK  could 
exercise  voting  rights  in  excess  of  three 
percent  of  the  company's  common 
stock.  This  same  requirement  was 
placed  into  POSCO's  Articles  of 
Incorporation.  In  addition,  the 
Chairman  of  POSCO  was  also  a  former 
Deputy  Prime  Minister  and  Minister  of 
the  GOK's  Economic  Plaiming  Board, 
and  was  appointed  as  POSCO's 
president  by  the  Korean  President  (i.e., 
by  the  GOK).  Half  of  POSCO's  outside 
directors  were  appointed  by  the  GOK. 
The  appointed  directors  of  POSCO 
included  a  Minister  of  Finance,  the  Vice 
Minister  of  Commerce  and  Industry,  the 
Minister  of  Science  and  Technology, 
and  a  Member  of  the  Bank  of  Korea's 
Monetary  Board.  POSCO  was  also  only 
one  of  three  companies  designated  a 
"Public  Company"  by  the  GOK.  See 
Sheet  and  Strip,  64  FR  at  30642-43. 

In  this  current  administrative  review, 
the  respondents  have  made  a  similar 
claim  that  POSCO's  change  in 
ownership  removes  the  GOK's  control  of 
POSCO  which  was  found  for  this 
program  in  CTL  Plate  and  in  Sheet  and 
Strip.  The  respondents  have  placed 
additional  information  on  the  record  of 
this  review  regarding  a  program-wide 


change  under  section  351.526  of  the 
CVD  Regulations.  In  particular,  the  GOK 
and  POSCO  have  placed  information  on 
the  record  which  they  claim  indicates 
that  many  of  the  elements  of  control 
cited  to  in  Sheet  and  Strip  have 
chcmged.  According  to  this  information, 
the  GOK,  through  the  govermnent- 
owned  Industrial  Bank  of  Korea  (IBK), 
currently  holds  only  3.02  percent  of 
POSCO's  shares.  According  to  the  GOK, 
all  of  POSCO's  shares  are  common 
shares  and  have  equal  voting  rights.  The 
GOK  also  reports  that  the  Seoul  Bank 
holds  1.47  percent  of  POSCO's  shares. 
The  Seoul  Bank  became  government- 
owned  as  a  result  of  the  financial  crisis 
in  Korea.  However,  the  GOK  states  that 
the  shares  listed  for  Seoul  Bank  are 
shares  the  bank  holds  on  behalf  of  its 
customers  in  trust  accounts.  Shares  held 
in  these  trust  accounts  are  not  in  the 
possession  of,  or  controlled  by,  the 
bank,  but  belong  to  its  customers. 

POSCO  also  states  that  the  restrictions 
that  no  individual  other  than  the  GOK 
can  exercise  voting  rights  in  excess  of 
three  percent  have  been  removed.  Under 
the  Securities  and  Exchange  Act,  a 
company  designated  as  a  "public 
company"  was  not  permitted  to  have 
individual  shareholders  exercising 
voting  rights  in  excess  of  three  percent 
of  the  company's  common  shares.  This 
legal  requirement  applied  to  POSCO 
until  September  26,  2000.  As  part  of 
POSCO's  privatization  process,  the  GOK 
removed  POSCO's  designation  as  a 
"public  company"  on  that  date. 
Accordingly,  any  legal  limits  on 
individual  shareholder's  voting  rights  or 
ownership  in  POSCO  ceased  on 
September  26,  2000.  POSCO's  Articles 
of  Incorporation  also  included  this 
restriction  on  the  acquisition  of  shares. 
According  to  POSCO,  although  its 
Articles  of  Incorporation  had  not  been 
implemented  dm-ing  the  POR,  once  the 
GOK  eliminated  the  restrictions  on  the 
acquisition  of  shares,  POSCO  was  in 
effect  no  longer  a  public  company. 

According  to  information  on  the 
record,  POSCO  has  seven  standing 
directors  and  eight  outside  directors  on 
its  Board  of  Directors  who  are  elected 
for  terms  of  three  years  and  may  be  re- 
elected. The  directors  are  elected  at  the 
General  Meeting  of  Shareholders,  which 
usually  take  place  in  March  of  each 
year.  Fiulher,  none  of  POSCO's  current 
standing  directors  are  either  current  or 
former  government  officials.  With 
respect  to  the  outside  directors,  five 
candidates  were  recommended  by  each 
of  the  five  largest  shareholders,  which 
include  the  IBK  and  Seoul  Bank,  and 
three  candidates  were  recommended  by 
the  Board  of  Directors.  There  were 
changes  to  the  Board  of  Directors  during 
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the  General  Meeting  of  Shareholders 
which  occiured  during  the  POR;  two 
outside  directors  that  were  former 
government  officials  resigned  and  were 
replaced. 

For  the  purposes  of  this  preliminary 
determination,  we  continue  to 
countervail  POSCO's  sales  of  hot-rolled 
coil  as  in  the  1999  Sheet  and  Strip 
review.  In  that  review,  we  compared 
monthly  delivered  weighted-average 
prices.  However,  due  to  the  lack  of 
complete  monthly  data  or  quarterly  data 
on  this  record,  we  find  that  it  is  more 
appropriate  to  only  compare  prices  in 
the  months  in  which  Inchon  had  both 
domestic  and  import  purchases.  We 
compared  Inchon's  import  prices  to 
prices  charged  by  POSCO  to  find  the 
price  differential  (per  month).  In  our 
comparison  we  used  delivered 
weighted-average  prices  charged  by 
POSCO  to  Inchon  for  hot-rolled  coils 
and  delivered  weighted-average  prices 
Inchon  paid  for  imported  hot-rolled 
coil,  by  grade  of  hot-rolled  coil,  making 
due  allowance  for  factors  affecting 
comparability.  We  then  weight  averaged 
the  price  differentials  by  the  quantity  of 
imports  to  derive  a  single  weight 
averaged  price  differential.  To  derive 
the  benefit  we  multiplied  the  single 
weight  averaged  price  differential  by  the 
total  quantity  of  inputs  purchased  from 
POSCO  during  the  POR.  Next,  we 
divided  the  amoimt  of  the  price  savings 
by  the  f.o.b.  sales  value  of  merchandise 
produced  using  hot-rolled  coils.  On  this 
basis,  we  determine  that  Inchon 
received  a  coimtervailable  subsidy  of 
4.32  percent  ad  valorem  from  this 
program  during  the  POR. 

During  verification  we  plan  to  closely 
examine  whether  or  not  the  GOK 
continues  either  directly  or  indirectly  to 
control  POSCO's  pricing  policy  in  the 
Korean  domestic  market.  We  invite 
interested  parties  to  conunent  on  this 
issue. 

H.  Tax  Credit  for  Investments  in 
Productivity  Improvement  Facilities 
Under  Restriction  of  Special  Taxation 
(RSTA)  Article  24 

Under  Korean  tax  laws,  companies  in 
Korea  are  allowed  to  claim  investment 
tax  credits  for  various  kinds  of 
investments.  If  the  investment  tax 
credits  cannot  all  be  used  at  the  time 
they  are  claimed,  then  the  company  is 
authorized  to  carry  them  forward  for  use 
in  subsequent  years.  Until  December  28. 
1998.  these  investment  tax  credits  were 
provided  under  the  Tax  Reduction  and 
Exemption  Control  Act  (TERCL).  On 
that  date.  TERCL  was  replaced  by  the 
Restriction  of  Special  Taxation  Act 
(RSTA).  Pursuant  to  this  change  in  the 
law,  investment  tax  credits  received 


after  December  28, 1998,  were  provided 
imder  the  authority  of  RSTA. 

During  the  POR,  Inchon  earned  or 
used  tax  credits  for  investments  in 
productivity  increasing  facilities  (RSTA 
Article  24,  previously  TERCL  Article 
25).  If  a  company  invested  in  foreign- 
produced  facilities  (i.e.,  facilities 
produced  in  a  foreign  country),  the 
company  received  a  tax  credit  equal  to 
either  three  or  five  percent  of  its 
investment.  However,  if  a  company 
invested  in  domestically-produced 
facilities  (i.e.,  facilities  produced  in 
Korea),  it  received  a  ten  percent  tax 
credit.  Under  section  771(5A)(C)  of  the 
Act,  a  program  that  is  contingent  upon 
the  use  of  domestic  goods  over  imported 
goods  is  specific,  within  the  meaning  of 
the  Act.  Because  Korean  companies 
received  a  higher  tax  credit  for 
investments  made  in  domestically- 
produced  facilities,  in  CTL  Plate,  63  FR 
at  73182,  we  determined  that  these 
investment  tax  credits  constituted 
import  substitution  subsidies  under 
section  771(5A)(C)  of  the  Act.  In 
addition,  because  the  GOK  forewent  the 
collection  of  tax  revenue  otherwise  due 
under  this  program,  we  determined  that 
a  financial  contribution  is  provided 
under  section  771(5)(D)(ii)  of  the  Act. 
The  benefit  provided  by  this  program 
was  a  reduction  in  taxes  payable. 
Therefore,  we  determined  that  this 
program  was  countervailable. 

According  to  the  response  of  the  GOK, 
the  government  has  changed  the  manner 
in  which  these  investment  tax  credits 
are  determined.  Pursuant  to 
amendments  made  to  TERCL,  which 
occurred  on  April  10, 1998,  the 
distinction  between  investments  in 
domestic  and  imported  goods  was 
eliminated  for  the  tax  credits  for 
investments  in  productivity  increasing 
facilities  (RSTA  24).  According  to  the 
response  of  the  GOK,  for  investments 
made  after  April  10, 1998,  there  is  no 
longer  a  difference  between  domestic- 
made  and  foreign-made  facilities.  The 
current  tax  credit  is  five  percent  for  all 
of  these  investments. 

Because  the  distinction  between 
investments  in  domestic  and  foreign- 
made  goods  was  eliminated  for 
investments  made  after  April  10, 1998, 
we  preliminarily  determine  that  the  tax 
credits  received  pursuant  to  these 
investment  programs  for  investments 
made  after  April  10. 1998,  are  no  longer 
countervailable.  However,  record 
evidence  indicates  that  companies  can 
still  carry  forward  and  use  the  tax 
credits  for  investments  earned  under  the 
countervailable  aspects  of  the  TERCL 
program  before  the  April  10, 1998, 
amendment  to  the  tax  law.  Therefore, 
we  continue  to  find  the  use  of 


investment  tax  credits  earned  on 
domestic  investments  made  before  April 
10. 1998,  to  be  countervailable. 

Inchon  claimed  tax  credits  under 
RSTA  24  that  originated  when  there  was 
a  distinction  between  purchasing 
domestic  facilities  and  imported 
facilities.  To  calculate  the  benefit  from 
this  investment  tax  credit,  we  examined 
the  amount  of  tax  credits  Inchon 
deducted  from  its  taxes  payable  for  the 
1999  fiscal  year  income  tax  retxim, 
which  was  filed  during  the  POR.  We 
first  determined  the  amount  of  the  tax 
credits  claimed  which  were  based  upon 
investments  in  domestically-produced 
facilities.  We  then  calculated  the 
additional  amount  of  tax  credits 
received  by  the  company  because  it 
earned  tax  credits  of  ten  percent  on  such 
investments  instead  of  a  three  or  five 
percent  tax  credit.  Next,  we  calculated 
the  amount  of  the  tax  savings  earned 
through  the  use  of  this  tax  credit  during 
the  POR  and  divided  that  amount  by 
Inchon's  total  f.o.b.  sales  during  the 
POR.  On  this  basis,  we  preliminarily 
determine  a  net  countervailable  subsidy 
of  0.12  percent  ad  valorem. 

U.  Programs  Preliminarily  Determined 
To  Be  Not  Used 

A.  Investment  Tax  Credits  Under  RSTA 
Article  10.18.  26.  27  and  71  of  TERCL 

B.  Loans  From  the  National  Agricultural 
Cooperation  Federation 

C.  Tax  Incentives  for  Highly-Advanced 
Technology  Businesses  Under  the 
Foreign  Investment  and  Foreign 
Capital  Inducement  Act 

D.  Reserve  for  Investment  Under  Article 
43-5  of  TERCL 

E.  Export  Insurance  Rates  Provided  by 
the  Korean  Export  Insurance 
Corporation 

F.  Special  Depreciation  of  Assets  on 
Foreign  Exchange  Earnings 

G.  Excessive  Duty  Drawback 

H.  Short-Term  Export  Financing 
I.  Export  Industry  Facility  Loans 

Preliminary  Results  of  Review 

In  accordance  with  1 9  CFR 
351.221(b)(4)(i),  we  calculated  an 
individual  subsidy  rate  for  the 
producer/exporter  subject  to  this 
administrative  review.  For  the  period 
January  1,  2000  through  December  31, 
2000,  we  preliminarily  determine  the 
net  subsidy  for  Inchon  to  be  5.21 
percent  ad  valorem. 

If  the  final  results  of  this  review 
remain  the  same  as  these  preliminary 
results,  the  Department  intends  to 
instruct  Customs  to  assess 
countervailing  duties  as  indicated 
above.  The  Department  also  intends  to 
instruct  Customs  to  collect  cash 
deposits  of  estimated  coiuitervailing 
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duties  as  indicated  above  as  a 
percentage  of  the  f.o.b.  invoice  price  on 
all  shipments  of  the  subject 
merchandise  from  reviewed  companies, 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the  date  of 
publication  of  the  final  results  of  this 
review. 

Because  the  URAA  replaced  the 
general  rule  in  favor  of  a  country-wide 
rate  with  a  general  rule  in  favor  of 
individual  rates  for  investigated  and 
reviewed  companies,  the  procedures  for 
establishing  countervailing  duty  rates, 
including  those  for  non-reviewed 
companies,  are  now  essentially  the  same 
as  those  in  antidumping  cases,  except  as 
provided  for  in  section  777A(e)(2)(B)  of 
the  Act.  The  requested  review  will 
normally  cover  only  those  companies 
specifically  named.  See  19  CFR 
351.213(b).  Pursuant  to  19  CFR 
351.212(c),  for  all  companies  for  which 
a  review  was  not  requested,  duties  must 
be  assessed  at  the  cash  deposit  rate,  and 
cash  deposits  must  continue  to  be 
collected,  at  the  rate  previously  ordered. 
As  such,  the  countervailing  duty  cash 
deposit  rate  applicable  to  a  company 
can  no  longer  change,  except  pursuant 
to  a  request  for  a  review  of  that 
company.  See  Federal-Mogul 
Corporation  and  The  Tonington 
Company  V.  United  States,  822  F.Supp. 
782  (CIT  1993)  and  Floral  Trade  Council 
V.  United  States.  822  F.Supp.  766  (CIT 
1993)  (interpreting  19  CFR  353.22(e), 
the  antidumping  regulation  on 
automatic  assessment,  which  is 
identical  to  19  CFR  351.212(c)(ii)(2)). 
Therefore,  the  cash  deposit  rates  for  all 
companies  except  those  covered  by  this 
review  will  be  unchanged  by  the  results 
of  this  review. 

We  will  instruct  Customs  to  continue 
to  collect  cash  deposits  for  non- 
reviewed  companies  at  the  most  recent 
company-specific  or  country-wide  rate 
applicable  to  the  company.  Accordingly, 
the  cash  deposit  rates  that  will  be 
applied  to  non-reviewed  companies 
covered  by  this  order  will  be  the  rate  for 
that  company  established  in  the  most 
recently  completed  administrative 
proceeding  conducted  under  the  URAA. 
If  such  a  review  has  not  been 
conducted,  the  rate  established  in  the 
most  recently  completed  administrative 
proceeding  pursuant  to  the  statutory 
provisions  that  were  in  effect  prior  to 
the  URAA  amendments  is  applicable. 
See  Final  Affirmative  Countervailing 
Duty  Determination:  Stainless  Steel 
Sheet  and  Strip  in  Coils  from  the 
Republic  of  Korea.  64  FR  30636  (June  8, 
1999).  These  rates  shall  apply  to  all  non- 
reviewed  companies  imtil  a  review  of  a 
company  assigned  these  rates  is 
requesteid.  In  addition,  for  the  period 


January  1.  2000  through  December  31, 
2000,  the  assessment  rates  applicable  to 
all  non-reviewed  companies  covered  by 
this  order  cire  the  cash  deposit  rates  in 
effect  at  the  time  of  entry. 
Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  countervailing  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(2),  we  have 
calculated  a  company-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  company's 
entries  during  the  review  period. 

Verification 

We  find  that  there  are  numerous 
issues  that  require  verification;  such  as, 
the  allegation  of  a  program-wide  change 
and  Inchon's  possible  cross-ownership 
of  Sammi.  Therefore,  the  Department 
will  verify  the  information  submitted  by 
respondents  in  accordance  with  section 
782(i)(3)  of  the  Act  and  351.3G7(b){iv)  of 
the  CVD  Regulations. 

Public  Comment 

Pursuant  to  19  CFR  351.224(b).  the 
Department  will  disclose  to  parties  to 
the  proceeding  any  calculations 
performed  in  connection  with  these 
preliminary  results  within  five  days 
after  the  date  of  the  public 
announcement  of  this  notice.  Pursuant 
to  19  CFR  351.309,  interested  parties 
may  submit  written  comments  in 
response  to  these  prelimiucury  results. 
Unless  otherwise  indicated  by  the 
Department,  case  briefs  must  be 
submitted  within  14  days  after  the 
release  of  the  verification  reports. 
Rebuttal  briefs,  which  are  limited  to 
arguments  raised  in  case  briefs,  must  be 
submitted  no  later  than  five  days  after 
the  time  limit  for  filing  case  briefs, 
unless  otherwise  specified  by  the 
Department.  Parties  who  submit 
argument  in  this  proceeding  are 
requested  to  submit  with  the  argiunent: 
(1)  A  statement  of  the  issue,  and  (2)  a 
brief  summary  of  the  argument.  Parties 
submitting  case  and/or  rebuttal  briefs 
are  requested  to  provide  the  Department 
copies  of  the  public  version  on  disk. 
Case  and  rebuttal  briefs  must  be  served 
on  interested  parties  in  accordance  with 
19  CFR  351.303(f).  Also,  pursuant  to  19 
CFR  351.310,  within  30  days  of  the  date 


of  publication  of  this  notice,  interested 
parties  may  request  a  public  hearing  on 
arguments  to  be  raised  in  the  case  and 
rebuttal  briefs.  Unless  the  Secretary 
specifies  otherwise,  the  hearing,  if 
requested,  will  be  held  two  days  after 
the  date  for  submission  of  rebuttal 
briefs. 

Representatives  of  parties  to  the 
proceeding  may  request  disclosure  of 
proprietary  information  under 
administrative  protective  order  no  later 
than  10  days  after  the  representative's 
client  or  employer  becomes  a  party  to 
the  proceeding,  but  in  no  event  later 
than  the  date  the  case  briefs,  under  19 
CFR  351.309(c)(ii).  are  due.  The 
Department  will  publish  the  final 
results  of  this  administrative  review, 
including  the  results  of  its  analysis  of 
issues  raised  in  any  case  or  rebuttal  brief 
or  at  a  hearing.' 

This  administrative  review  is  issued 
and  published  in  accordance  with 
sections  751(a)(1)  and  777(i)(l)  of  the 
Act  (19  U.S.C.  1675(a)(1)  and  19  U.S.C. 
1677f(i)(l)). 

Dated:  September  3,  2002. 

Faryar  Shirzad, 

Assistant  Secretary  for  Import 
Administration. 

|FR  Doc.  02-22997  Filed  9-9-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  090302B] 

Marine  Mammals;  File  No.  112-1684 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
Point  Defiance  Zoo  and  Aquarium,  5400 
North  Pearl  Street,  Tacoma,  Washington 
98407,  has  been  issued  a  permit  to 
import  one  harbor  seal  (Phoca  vitulina 
richardsi)  for  purposes  of  public 
display. 

ADDRESSES:  The  permit  and  related 
documents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s); 

Permits,  Conservation  and  Education 
Division,  Office  of  Protected  Resources, 
NOAA  Fisheries,  1315  East-West 
Highway,  Room  13705,  Silver  Spring, 
MD  20910;  phone  (301)  713-2289;  fax 
(301)  713-0376;  and 

Regional  Administrator.  Northwest 
Region.  NOAA  Fisheries.  7600  Sand 
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Point  Way  NE.  BIN  C15700,  Bidg.  1, 
Seattle.  WA  98115-0700;  phone  (206) 
526-6150;  fax  (206)  526-6426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Skidmore  or  Jill  Lewandowski, 
(301)  713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
12,  2002.,  notice  was  published  in  the 
Federal  Register  (67  FR  46180)  that  a 
request  for  a  public  display  permit  to 
import  one  female  harbor  seal  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
(16  U.S.C.  1361  et  seq.).  and  the 
Regulations  Governing  the- Taking  and 
Importing  of  Marine  Mammals  (50  CFR 
part  216). 

Dated:  September  4,  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits.  Conservation  and 
Education  Division.  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-22923  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool,  Man- 
Made  Fiber,  Silk  Blend  and  Other 
Vegetable  Fiber  Textile  Products 
Produced  or  Manufactured  in  Bahrain 

September  3,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CIT  A). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  die  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3. 1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 


Bahrain  and  exported  during  the  period 
January  1.  2003  through  December  31, 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  limits  for  the  2003  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2001). 
Information  regarding  the  availability  of 
die  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Exet:utive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2003.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool,  man-made  fiber,  silk  blend 
and  other  vegetable  fiber  textile  products  in 
the  following  categories,  produced  or 
manufactured  in  Bahrain  and  exported 
during  the  twelve-month  period  beginning  on 
January  1,  2003  and  extending  through 
December  31,  2003,  in  excass  of  the  following 
levels  of  restraint: 


Category 


Twelve-month  restraint  limit 


Group  I 
237,  239pt.  \ 

331  pt  2, 

332-336. 

338,  339. 

340-342, 

345,  347, 

348,  351. 

352. 

359pt.  3. 

433-436. 

438,  440, 

442-448, 

459pt  *, 

631  pts, 

633-636, 

638,  639. 

640-647. 

648,651. 

652, 

659pt.  6, 

845,846 

and  852,  as 

a  group. 
Sublevels  in 

Group  I 

338/339  

340/640  


71.428.613  square  meters 
equivalent. 


992,558  dozen. 

476,212  dozen  of  which  not 
more  than  357,158  dozen 
shall  t)e  in  Categones 
340-Y/640-Y' 


'  Category  239pt.:  only  HTS  numtjer 
6209.20.5040  (diapers). 

2  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116  10  5510. 
6116.10,7510,  6116.92.6410,  6116.92.6420. 
6116.92.6430,  6116  92.6440,  6116  92  7450. 
6116.92.7460,  6116  92.7470.  6116  92  8800, 
61 16.92.9400  and  61 16.99  9510 

3 Category  359pt.:  all  HTS  numt)ers  except 
6115.19.8010,  6117.10.6010.  6117209010. 
6203.22.1000,  6204.22.1000,  6212^00010. 
6214.90.0010.  6406.99.1550.  6505901525, 
6505.90.1540.  6505.90  2060  and 

6505.90.2545. 

*  Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  611710.2010, 
6117.20  9020,  6212  90.0020,  6214.20  0000, 
6405.20.6030.  6405  20  6060,  6405  20  6090, 
6406.99.1505  and  6406  99  1560 

s Category  631  pt.:  all  HTS  numbers  except 
6116.101730.  6116.10.4820,  6116105520. 
6116  10  7520,  6116.93.8800,  6116  93  9400 
6116.99.4800,  6116.99.5400  and 

6116.99.9530. 

6  Category  659pt ;  all  HTS  numbers  except 
6115.11.0010,  6115.12.2000,  611710.2030, 
6117.20  9030,  6212.90.0030.  6214  30.0000. 
621440.0000,  6406991510  and 

6406.99.1540. 

''Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205  20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640Y:  only  HTS  numbers  6205  30  2010. 
6205.30,2020,  6205  30.2050  and 

6205.30.2060. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  8.  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  establi.shed  for  that  period  have 
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been  exhausted  by  previous  entrie.s.  such 
produrts  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  abo\e  directions,  the 
(Commissioner  of  Customs  should  construe 
entry  into  the  United  States  For  (  onsumplion 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  th.il 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  .5 
U.S.C.  .i,i,3(a)(l). 

Sincerely. 
James  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 
(FR  Doc.  02-22861  Filed  Q-')-()2:  H:4,t  anil 
BILLING  CODE  3510-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Filler  Textile  Products 
Produced  or  Manufactured  in  the 
Federative  Republic  of  Brazil 

September  3,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 


EFFECTIVE  DATE:  January  1.  200.3. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

Unger,4nternational  Trade  Specialist. 
Office  of  Textiles  and  Apparel.  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850.  or  refer  to  the  U.S.  Customs 
website  at  http://vvww.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Se(  tion  204  of  the  .-\gri(  ultiir.i! 
Act  of  l^.iC).  as  amended  (7  U.S.C.  1H.54): 
Executive  Order  IHi.i]  of  Man  h  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Brazil  and  exported  during  the  period 
January'  1.  2003  through  December  31. 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 


A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001. 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III. 

Chairman.  Cammiltec  for  the  Implementation 
of  Textile  Atirffumcnts. 

Committee  for  the  Implementation  of  Textile 
.■\greements 

September  3.  2002. 

C^ommissi'oner  of  Customs. 
Dtpartnwnt  uf  thu  Treasun:  Washington.  DC 
20229. 
D(>ar  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  l'.S.(].  1854):  Executive  Order 
1  Ifiol  of  March  3,  1972,  as  amended:  and  the 
L'ruguay  Round  Agreement  on  Textiles  and 
Clothing  (AT(;).  vou  are  directed  to  prohibit. 
I'flec  live  on  January  1.  2003,  entry  into  the 
I'nited  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
111  (olton.  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Brazil  and 
ex])orted  during  the  twelve-month  period 
beginning  on  January  1,  2003  and  extending 
through  December  31.  2003,  in  excess  of  the 
following  levels  of  restraint; 

r=,tonr.r„  Twelve-moHth  restraint 

l^ategory  |  |.^., 


Aggregate  Limit 

200-221,  224-227. 
237,  239pt  '.  300- 
326.  331  pt.  2,  332- 
348.  351.  352. 
359pt.  '\  360-363. 
369pt  •>.  400-430, 
433-438.  440- 
448,  459pt  s, 
469pf  6.  601-605, 
608-620,  623-629, 
631  pt  '.  633-648, 
651-652.  659pf.  8. 
666pt  9,  as  a 
group 

Sublevels  within  ttie 
aggregate 

218   

219 

225 

300/301  

313 

314  

315 

317/326 

334/335 


739.844,778  square 
meters  equivalent. 


9,853,480  square  me- 
ters. 
35,973,957  square 

meters. 
17,243,592  square 

meters. 
13,363,587  kilograms. 
82,751 ,739  square 

meters. 
13,548,539  square 

meters. 
40,645,615  square 

meters. 
36,950,555  square 

meters. 
265,154  dozen. 


Category 


Twelve-month  restraint 
limit 


336 

147,311  dozen. 

338/339/638/639 

2,651,551  dozen. 

342/642 

780,732  dozen. 

347/348 

1,915,009  dozen. 

361  

2.003,393  numbers. 

363 

42,757,242  numbers. 

410/624 

19,706,964  square 

meters  of  which  not 

more  than  2,920,158 

square  meters  shall 

be  In  Category  410. 

433 

20,271  dozen. 

445/446'. 

79,410  dozen. 

604 

935,451  kilograms  of 

which  not  more  than 

714,953  kilograms 

shall  be  in  Category 

604-A10. 

647/648 

883,852  dozen. 

only     HTS     number 


^Category     239pt.: 
6209.20.5040  (diapers). 

2  Category  331pt.:  all  HTS  numbers  except 
6116.10.1720.  6116.10.4810,  6116.10.5510, 
6116.10.7510,  6116.92.6410,  6116.92.6420, 
6116.92.6430,  6116.92.6440,  6116.92.7450, 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
6116.92.9400  and  6116.99.9510. 

3  Category  359pt.:  all  HTS  numbers  except 
6115.19.8010,  6117.10.6010,  6117.20.9010, 
6203.22.1000,  6204.22.1000,  6212.90.0010, 
6214.90.0010,  6406.99.1550,  6505.90.1525. 
6505.90.1540,  6505.90.2060  and 
6505.90.2545. 

"Category  369pt.:  all  HTS  numt)ers  except 
4202.12.4000,  4202.12.8020,  4202.12.8060, 
4202.22.4020,  4202.22.4500,  4202.22.8030. 
4202.32.4000,  4202.32.9530,  4202.92.0505, 
4202.92.1500,  4202.92.3016,  4202.92.6091, 
5601.10.1000,  5601.21.0090,  5701.90.1020, 
5701.90.2020,  5702.10.9020,  5702.39.2010. 
5702.49.1020,  5702.49.1080,  5702.59.1000, 
5702.99.1010,  5702.99.1090,  5705.00.2020, 
5805.00.3000,  5807.10.0510,  5807.90.0510, 
6301.30.0010,  6301.30.0020,  6302,51.1000, 
6302.51.2000,  6302.51.3000,  6302.51.4000, 
6302.60.0010,  6302.60.0030,  6302.91.0005, 
6302.91.0025,  6302.91.0045,  6302.91.0050, 
6302.91.0060,  6303.11.0000,  6303.91.0010, 
6303.91.0020,  6304.91.0020,  6304.92.0000, 
6305.20.0000,  6306.11.0000,  6307.10.1020, 
6307.10.1090,  6307.90.3010,  6307.90.4010, 
6307.90.5010,  6307.90.8910,  6307.90.8945, 
6307.90.9882,  6406.10.7700,  9404.90.1000, 
9404.90.8040  and  9404.90.9505. 

5  Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010, 
6117.20.9020,  6212.90.0020,  6214.20.0000, 
6405.20.6030,  6405.20.6060,  6405.20.6090, 
6406.99.1505,  6406.99.1560. 

6  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020,  5603.94.1010,  6304.19.3040, 
6304.91.0050,  6304.99.1500,  6304.99,6010, 
6308,00,0010  and  6406.10.9020. 

^Category  631  pt.:  all  HTS  numbers  except 
6116.10.1730,  6116,10.4820,  6116.10.5520, 
6116.10.7520,  6116.93.8800,  6116.93.9400, 
6116.99.4800,  6116.99.5400  and 

6116.99.9530. 

8  Category  659pt.:  all  HTS  numtjers  except 
6115.11.0010,  6115.12.2000,  6117.10.2030, 
6117.20.9030,  6212.90.0030,  6214.30.0000, 
6214.40.0000.  6406.99.1510  and 

6406.99.1540. 
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a  Category  666pt.:  all 
5805.00.4010,    6301.10 
6301.40.0020,    6301.90. 
6302.53.0020.    6302.53. 
6302.93.2000,    6303.12.1 
6303.92.1000,    6303.92.: 
6303.99.0010.    6304.11.; 
6304.19.2000,    6304,91 
6304.99.6020,     6307,90 
and  9404.90.9522. 

10  Category    604-A: 
5509.32.0000. 


HTS  numbers  except 

0000,  6301.40.0010, 

0010,  6302.53.0010, 

0030,  6302.93.1000, 

0000,  6303.19.0010, 

2010,  6303.92.2020, 

2000,  6304.19.1500, 

0040,  6304.93.0000, 

9884,  9404.90.8522 


only    HTS    number 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  9,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

The  conversion  factor  for  merged 
Categories  338/339/638/639  is  10  (square 
meters  equivalentycategory  unit). 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  02-22862  Filed  9-9-02;  8:45  am) 
BILUNG  CODE  3S10-DR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  Bulgaria 

September  3,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 


www.customs.ustreas.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authoiity:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Bulgaria  and  exported  diuing  the  period 
January  1,  2003  through  December  31, 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Roimd  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U,S,C.  1854):  Executive  Order 
11651  of  March  3,  1972,  as  amended:  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produced  or 
manufactured  in  Bulgaria  and  exported 
during  the  twelve-month  period  beginning  on 
January  1.  2003  and  extending  through 
December  31,  2003,  in  excess  of  the  following 
levels  of  restraint: 


Category 


Twelve-month  limit 


Category 

Twelve-month  limit 

410/624 

4,127,937  square  me- 

ters of  which  not 

more  than  912,992 

square  meters  shall 

be  In  Category  410. 

433 

15,086  dozen. 

435 

27,159  dozen. 

442 

17,599  dozen. 

444 82,370  numt>ers 

448 j  31,084  dozen 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  8,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  02-22863  Filed  9-9-02  8:45  am) 
BILLING  COOE  3S10-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Wool  and  Man-Made 
Fiber  Textile  Products  Produced  or 
Manufactured  In  the  Czech  Republic 

September  3,  2002. 

AGENCY:  Conunittee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-4212,  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
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Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
the  Czech  Republic  and  exported  during 
the  period  Jeinuary  1,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

lames  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasure  Washington.  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  .Act  of  1 956.  as 
amended  (7  U.S.C.  1854):  E.xecutive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entrv  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  wool  and  man-made  fiber  textile  products 
in  the  following  categories,  produc:ed  or 
manufactured  in  the  Czech  Republic  and 
exported  during  the  twelve-month  period 
beginning  on  [anuary  1.  2003  and  extending 
through  December  31,  2003.  in  excess  of  the 
following  limits: 


Category 


410 

433 
435 
443 
624 


Restraint  limit 


1 ,735,805  square  me- 
ters. 

6,817  dozen. 

4,485  dozen. 

83,104  numbers. 

3,487,353  square  me- 
ters. 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bodv. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  16.  2001)  to  the 


extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Lenard  III, 

Chairman,  Committee  for  the  implementation 
of  Textile  Agreements. 
|FR  Doc.  02-22864  Filed  9-9-02:  8:45  am] 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Levels  for  Certain 
Wool  and  Man-Made  FItier  Textiles  and 
Textile  Products  Produced  or 
Manufactured  in  the  United  Mexican 
States 

September  3.  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
levels  under  the  North  America  Free 
Trade  Agreement. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482^212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

In  order  to  implement  Annex  300-B 
of  the  North  American  Free  Trade 
Agreement  (NAFTA),  restrictions  and 
consultation  levels  for  certain  cotton, 
wool  and  man-made  fiber  textile 
products  from  Mexico  are  being 
established  for  the  period  beginning  on 
January  1,  2003  and  extending  through 
December  31,  2003. 


These  restrictions  and  consultation 
levels  do  not  apply  to  NAFTA 
originating  goods,  as  defined  in  Annex 
300-B,  Chapter  4  and  Annex  401  of  the 
NAFTA.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to 
textile  and  apparel  goods  that  are 
assembled  in  Mexico  from  fabrics 
wholly  formed  and  cut  in  the  United 
States  and  exported  from  and  re- 
imported  into  the  United  States  under 
Harmonized  Tariff  Schedule  of  the 
United  States  item  9802.00.90. 

The  2003  DCL  for  Category  433  was 
reduced  by  1,000  dozen  to  account  for 
an  increase  of  1,000  dozen  to  the  2002 
DCL.  To  the  extent  that  the  2002 
increase  was  not  used,  the  2003  DCL 
will  be  increased  later  in  2003. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  implement 
levels  for  the  2003  period. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasiirv.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854):  Executive  Order 
11651  of  March  3,  1972.  as  amended;  and  the 
North  American  Free  Trade  Agreement 
(NAFTA),  between  the  Governments  of  the 
United  States,  the  United  Mexican  States  and 
Canada,  you  are  directed  to  prohibit,  effective 
on  January  1.  2003.  entry  into  the  United 
States  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  wool  and 
man-made  fiber  textile  products  in  the 
following  categories,  produced  or 
manufactured  in  Mexico  and  exported  during 
the  twelve-month  period  beginning  on  ' 
January  1.  2003  and  extending  through 
December  31,  2003,  in  excess  of  the  following 
levels: 


Category 

Twelve-month  limit 

410. 

433. 
443. 
fill 

397,160  square  me- 
ters. 

10,000  dozen. 

213,496  numbers. 

1,267,710  square  me- 
ters. 
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The  levels  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of 
Annex  300-B  of  the  NAFTA. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  levels  for  that  year  (see 
directive  dated  November  23,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  levels  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  levels  set 
forth  in  this  directive. 

The  foregoing  levels  do  not  apply  to 
NAFTA  originating  goods,  as  defined  in 
Annex  300-B,  Chapter  4  and  Annex  401  of 
the  NAFTA.  In  addition,  restrictions  and 
consultation  levels  do  not  apply  to  textile 
and  apparel  goods  that  are  assembled  in 
Mexico  from  fabrics  wholly  formed  and  cut 
in  the  United  States  and  exported  from  and 
re-imported  into  the  United  States  under 
Harmonized  Tariff  Schedule  of  the  United 
States  item  9802.00.90. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  ni. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.  02-22865  Filed  9-9-02;  8:45  amj 
BILIJNG  CODE  3S10-On-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Rber  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
Romania 

September  3,  2002. 

agency:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 
(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
www.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 


to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactiued  in 
Romania  and  exported  during  the 
period  January  1,  2003  through 
December  31,  2003  are  based  on  the 
limits  notified  to  the  Textiles 
Monitoring  Body  pursuant  to  the 
Uruguay  Roimd  Agreement  on  Textiles 
and  Clothing  (ATC). 

These  limits  do  not  apply  to  goods 
entered  imder  the  Outward  Processing 
Program,  as  defined  in  the  notice  and 
letter  to  the  Commissioner  of  Customs 
published  in  the  Federal  Register  on 
December  14, 1999  (see  64  FR  69746). 

Any  shipment  for  entry  under  the 
Outward  Processing  Program  which  is 
not  accompanied  by  valid  certification 
in  accordance  with  the  provisions 
established  in  the  notice  and  letter  to 
the  Commissioner  of  Customs, 
published  in  the  Federal  Register  on 
December  14, 1999  (see  64  FR  69744), 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize 
the  entry  and  charges  to  the  appropriate 
specific  limits  by  the  issuance  of  a  valid 
visa.  Also  see  49  FR  493,  as  amended, 
published  on  January  4, 1984. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3, 1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Closing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 


withdrawal  from  warehouse  for  consumption 
of  cotton,  woo!  and  man-made  fiber  textiles 
and  textile  products  in  the  following 
categories,  produced  or  manufactured  in 
Romania  and  exported  during  the  twelve- 
month period  beginning  on  January  1.  2003 
and  extending  through  December  31.  2003,  in 
excess  of  the  following  levels  of  restraint: 


Category 


313 


314 


315 


Twelve-month  limit 


333 

334 

335 

338/339 

340 

341  

347/348 

352 

359pt.i 

360 

361  

369pt.a 
410 


433/434  . 

435 

442 

443 

444 

447/448 

604 

638/639 

640 

647/648 
666pt.3 


3,250,497  square  me- 
ters. 

2,437,873  square  me- 
ters. 

5,866,747  square  me- 
ters. 

232.300  dozen 

561 .629  dozen. 

288,632  dozen 

1,270.216  dozen. 

554,443  dozen 

225,160  dozen 

991,389  dozen 

353.413  dozen 

1 ,267,685  kilograms. 

3,276,049  numtwrs 

2,184,034  numt>ers. 

480,425  kilograms. 

187,671  square  me- 
ters. 

10,394  dozen 

10,873  dozen 

12,592  dozen 

97,140  numbers. 

45,793  numt)ers. 

25.253  dozen. 

1,791,488  kilograms 

1,259,072  dozen. 

173,164  dozen. 

298,915  dozen 

227,458  kilograms 


'Category  359pt.:  all  HTS  numtjers  except 
6115.19.8010,    6117.10.6010,    6J17.20.9010. 
6204.22.1000,    6212.90.0010, 
6406.99  1550,    6505.90.1525. 
6505.90.2060  and 


6203.22.1000, 
6214.90.0010, 
6505.90.1540, 
6505.90.2545. 

2  Category  369pt.:  all  HTS  numbers  except 
4202.12.4000,  4202.12.8020.  4202.12.8060, 
4202.22.4020,  4202.22  4500, 
4202.32.4000,  4202.32.9530, 
4202.92.1500,  4202.92.3016, 
560110.1000,  5601.21.0090, 
570190.2020,  5702.10.9020, 
5702.49.1020,  5702.49.1080. 
5702.99.1010,  5702.99.1090, 
5805.00.3000,  5807.10.0510, 
6301.30.0010.  6301.30.0020, 
6302.51.2000,  6302.51.3000, 
6302.60.0010,  6302.60  0030. 
6302.91.0025,  6302.91.0045, 
6302.91.0060,  6303.11.0000, 
6303.91.0020,  6304.91.0020, 
6305.20.0000,  6306.11.0000, 
6307.10.1090.  6307.90.3010, 
6307.90.5010.  6307.90.8910, 
6307.90.9882,  6406.10.7700, 
9404,90.8040  and  9404.90.9505. 

3  Category  666pt.:  all  HTS  numbers  except 
5805.00.4010,  6301.10.0000.  6301.40.0010. 
6301.40.0020,  6301.90.0010, 
6302.53.0020,  6302.53.0030, 
6302.93.2000,  6303.12.0000, 
6303.92.1000,  6303.92.2010, 
6303.99.0010,  6304.11.2000, 
6304.19.2000,  6304.91.0040. 
6304.99.6020,  6307.90.9884. 
and  9404.90.9522. 


4202.22  8030. 
4202.92.0505, 
4202.92  6091, 
5701.90.1020, 
5702.39.2010, 
5702.59.1000. 
5705.00.2020. 
5807.90.0510, 
6302,51.1000, 
6302  51  4000, 

6302  91.0005. 
6302.91.0050, 

6303  91  0010, 

6304  92  0000, 
6307  10.1020, 
6307  90  4010, 
6307.90.8945. 
9404.90  1000, 


6302.53  0010. 
6302.93.1000. 
6303.19.0010, 
6303.92  2020. 
6304191500, 
6304.93.0000, 
9404  90.8522 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


57411 


57410  Federal  Register/ Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Bodv. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

These  limits  do  not  apply  to  goods- entered 
under  the  Outward  Processing  Program,  as 
defined  in  the  letter  to  the  Commissioner  of 
Customs,  dated  December  8,  1999  (see  64  FR 
69746). 

Any  shipment  for  entry  under  the  Outward 
Processing  Program  which  is  not 
accompanied  by  a  valid  certification  in 
accordance  with  the  provisions  established 
in  the  letter  to  the  Commissioner  of  Customs, 
dated  December  9.  1999  (see  64  FR  69744), 
shall  be  denied  entry.  However,  the 
Government  of  Romania  may  authorize  the 
entry  and  charges  to  the  appropriate  specific 
limits  by  the  issuance  of  a  valid  visa.  Also 
see  directive  dated  December  29,  1983,  as 
amended,  (49  FR  493).  Any  shipment  which 
is  declared  for  entry  under  the  Outward 
Processing  Program  but  found  not  to  qualifv 
shall  be  denied  entry  into  the  United  States. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  ,5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
|FR  Doc.  02-22866  Filed  9-9-02:  8:45  am) 
BILLING  CODE  3510-OR-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Limits  for  Certain  Cotton,  Wool  and 
Man-Made  Rl)er  Textile  Products 
Produced  or  Manufactured  in 
Singapore 

September  3.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  establishing 

limits. 

EFFECTIVE  DATE:  January  1,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 
Naomi  Freeman,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce 


(202)  482-4212.  For  information  on  the 
quota  status  of  these  limits,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850,  or  refer  to  the  U.S. 
Customs  website  at  http:// 
vvrvvw.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Singapore  and  exported  during  the 
period  January  1 ,  2003  through 
December  31,  2003  are  based  on  limits 
notified  to  the  Textiles  Monitoring  Body 
pursuant  to  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 
(ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  ofHTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  availability  of 
the  2003  CORRELATION  will  be 
published  in  the  Federal  Register  at  a 
later  date. 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956.  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC).  you  are  directed  to  prohibit, 
effective  on  January  1,  2003,  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Singapore  and 
exported  during  the  twelve-month  period 
beginning  on  January  1,  2003  and  extending 
through  December  31.  2003,  in  excess  of  the 
following  levels  of  restraint: 


Category 

Twelve-month  restraint 
limit 

239pt.i   

266,444  kilograms. 
89,358  dozen  pairs. 

331pt.2  

334 

94,792  dozen. 

335 

285,134  dozen. 

338/339 

2,039,627  dozen  of 

which  not  more  than 

1,191,977  dozen 

shall  be  in  Category 

* 

338  and  not  more 

than  1,325,330 

dozen  shall  be  in 

Category  339. 

340 

1,427,436  dozen. 

341  

358,930  dozen. 

342 

220,879  dozen. 

347/348 

1,334,370  dozen  of 

- 

which  not  more  ttian 

833,979  dozen  shall 

be  in  Category  347 

and  not  more  than 

648,653  dozen  shall 

be  in  Category  348. 

435 

7,485  dozen. 

604 

1,193,707  kilograms. 

631pt.3  

550,326  dozen  pairs. 
361 ,896  dozen. 

634 

635 

370,342  dozen. 

638 

1,329,189  dozen. 

639 

4,163,073  dozen. 

640 

304,317  dozen. 

641  

496,373  dozen. 

642 

524,682  dozen. 

645/646 

203,864  dozen. 

647 

858,524  dozen. 

648 

1,680,702  dozen. 

only     HTS     number 

HIS  numt}ers  except 
.4810,  6116.10.5510, 
6410,  6116.92.6420, 
6440,  6116.92.7450, 
7470,  6116.92.8800, 
99.9510. 

HTS  numt>ers  except 
4820,  6116.10.5520, 
.8800,  6116.93.9400, 
16.99.5400  and 


Category 

Twelve-month  restraint 
limit 

237 

382,551  dozen. 

^  Category     239pt.: 
6209.20.5040  (diapers). 

2  Category  331  pt.:  all 
6116.10.1720,  6116.10 
6116.10.7510,  6116.92 
6116.92.6430,  6116.92 
6116.92.7460,  6116.92 
6116.92.9400  and  6116 

3 Category  631  pt.:  all 
6116.10.1730,  6116.10 
6116.10.7520,  6116.93 
6116.99.4800,  61 

6116.99.9530. 

The  limits  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
ATC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhausted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the    . 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 


57412 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


57411 


Chairman,  Committee  for  the  Implementation 

of  Textile  Agreements. 

[FR  Doc.  02-22867  Filed  9^-9-02;  8:45  am] 

BtUJNGCOOE  351IM)R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcement  of  Import  Restraint 
Umits  for  Certain  Cotton,  Wool  and 
Man-Made  Fiber  Textile  Products 
Produced  or  Manufactured  In  the 
Republic  of  Turkey 

September  3,  2002. 

agency:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  establishing 
limits. 

EFFECTIVE  DATE:  January  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT:  Roy 

linger,  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

The  import  restraint  limits  for  textile 
products,  produced  or  manufactured  in 
Turkey  and  exported  diuing  the  period 
January  1,  2003  through  December  31, 
2003  are  based  on  limits  notified  to  the 
Textiles  Monitoring  Body  pursuant  to 
the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing  (ATC). 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  establish 
the  2003  limits. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001). 
Information  regarding  the  2003 


CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

James  C.  Leonard  in. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  3,  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington,  DC 
20229. 
Dear  Commissioner:  Pursuant  to  section 
204  of  the  Agricultural  Act  of  1956,  as 
amended  (7  U.S.C.  1854);  Executive  Order 
11651  of  March  3,  1972,  as  amended;  and  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing  (ATC),  you  are  directed  to  prohibit, 
effective  on  January  1.  2003.  entry  into  the 
United  States  for  consumption  and 
withdrawal  from  warehouse  for  consumption 
of  cotton,  wool  and  man-made  fiber  textile 
products  in  the  following  categories, 
produced  or  manufactured  in  Turkey  and 
exported  during  the  period  January  1,  2003 
through  December  31,  2003,  in  excess  of  the 
following  levels  of  restraint: 


Category 


Restraint  limit 


Fabric  Group 

219,313-01,  314- 
0=,  315-03.  317- 
0^  326-05,  617, 
625/626/627/628/ 
629,  as  a  group 


Sut>level  in  Fabric 

Group 
625/626/627/628/629 


Limits  not  in  a  group 

200 

300/301  

335 

336/636 

338/339/638/639 


340/640 


278.517.342  square 
meters  of  wtiich  not 
more  ttian 
63,646,891  square 
meters  shall  be  in 
Category  219;  not 
more  than 
77,790,644  square 
niters  shall  t>e  in 
Category  31 3-0;  not 
more  ttian 
45,260,011  square 
meters  shall  be  in 
Category  314-0;  not 
more  than 
60,818,144  square 
meters  shall  t>e  in 
Category  315-0;  not 
more  ttian 
63,646,891  square 
meters  shall  be  in 
Category  317-0;  not 
more  ttian  7,071 ,875 
square  meters  shall 
be  in  Category  326- 
O,  and  not  more 
than  42,431 ,264 
square  meters  shall 
be  in  Category  617 


28,651,713  square 
nneters  of  which  not 
more  ttian 
1 1 ,460,683  square 
meters  shall  be  In 
Category  625;  not 
more  than 
1 1 ,460,683  square 
meters  shall  t>e  in 
Category  626;  not 
more  than 
1 1 ,460,683  square 
meters  shall  tie  in 
Category  627;  not 
more  than 
1 1 ,460,683  square 
meters  shall  be  in 
Category  628;  and 
not  more  than 
1 1 ,460,683  square 
meters  shall  be  In 
Category  629 

2,685,509  kilograms. 

13,075.550  kikjgrams. 

564,562  dozen 

1,329,857  dozen. 

8,280,244  dozen  of 
whk:h  not  more  than 
7,452,221  dozen 
shall  be  in  Cat- 
egories 33a-S/339- 
S/638-S/639-S6 

2,140,759  dozen  of 
whk:h  not  more  than 
608,859  dozen  shall 
be  In  Categories 
34a-Y/640-Y^. 
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Category 

Restraint  limit 

341/641  

2,114,099  dozen  of 

1     wtiich  not  more  than 

739,935  dozen  shall 

be  in  Categories 

341-Y/641-Y8. 

342/642 

1 ,480,408  dozen. 

347/348 

8,054.420  dozen  of 

which  not  more  than 

- 

2,801 .676  dozen 

shall  be  in  Cat- 

egories 347-T/348- 
T9 

351/651  

1,342,404  dozen. 

361  

2,822,812  numbers. 

369-S^°  

2,918,250  kilograms. 
1,195,222  square  me- 

410/624  

ters  of  which  not 

more  than  836.656 

square  meters  shall 

be  in  Category  410. 

448 

41,012  dozen. 

604 

3,368.517  kilograms. 

611  

84,269,738  square 
meters. 

'Category  313-0:  all  HTS  numbers  except 
5208.52.3035,  5208.52.4035  and 

5209.51.6032. 

2  Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

3  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

''Category  317-0;  all  HTS  numbers  except 
5208.59.2085. 

5  Category  326-0:  all  HTS  numbers  except 
5208.59.2015.  5209.59.0015  and 

5211.59.0015. 

« Category  338-S:  only  HTS  numbers 
6103.22.0050,  6105.10.0010,  6105.10.0030, 
6105.90.8010,  6109.10.0027,  6110.20.1025. 
6110.20.2040,  6110.20.2065,  6110.90.9068. 
6112.11.0030  and  6114.20.0005;  Category 
339-S;  only  HTS  numbers  6104.22.0060. 
6104.29.2049,  6106.10.0010,  6106.10.0030. 
6106.90.2510,  6106.90.3010,  6109.10.0070. 
6110.20.1030.  6110.20.2045,  6110.20.2075. 
6110.90.9070,  6112.11.0040.  6114.20.0010 
and  6117.90.9020;  Category  638-S:  all  HTS 
numbers  except  6109.90.1007,  6109  90.1009, 
6109.90.1013  and  6109.90.1025:  Category 
639-S;  all  HTS  numbers  except 
6109.90.1050,  6109.90.1060,  6109.90.1065 
and  61 09.90. 1070: 

^Category  340-Y:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2046, 
6205.20.2050  and  6205.20.2060;  Category 
640-Y:  only  HTS  numbers  6205.30.2010, 
6205.30.2020.  6205.30.2050  and 

6205.30.2060. 

8  Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  6211.42.0054;  Category  641-Y:  only>HTS 
numbers  6204.23.0050,  6204.29.2030, 
6206.40.3010  and  6206.40.3025. 


9  Category    347-T:     only  HTS    numbers 

6103.19.2015,    6103.19.9020,  6103.22.0030, 

6103.42.1020,    6103.42.1040,  6103.49.8010, 

6112.11.0050,    6113.00.9038,  6203.19.1020, 

6203  19.9020,    6203.22.3020,  6203.42.4005, 

6203.42  4010,    6203.42.4015,  6203.42.4025, 

6203.42.4035,  6203.42.4045,  6203.49.8020, 
6210.40.9033,  6211.20.1520,  6211.20.3810 
and  6211.32.0040;  Category  348-T:  only  HTS 

numbers        6104.12.0030,  6104.19.8030, 

6104.22.0040,    6104.29.2034,  6104.62.2006, 

6104  62.2011,    6104.62.2026,  6104.62.2028, 

6104.69.8022,    6112.11.0060,  6113.00.9042, 

6117  90.9060,    6204.12.0030,  6204.19.8030, 

6204.22.3040,    6204.29.4034,  6204.62.3000, 

620462.4005,    6204.62.4010,  6204.62.4020, 

6204.62.4030,    6204.62.4040,  6204.62.4050, 

6204.69.6010,    6204.69.9010.  6210.50.9060, 

6211.20.1550,  6211.20.6810,  6211.42.0030 
and  6217.90.9050. 

'0  Category  369-S:  only  HTS  number 
6307  10.2005. 

The  limit.s  set  forth  above  are  subject  to 
adjustment  pursuant  to  the  provisions  of  the 
.■\TC  and  administrative  arrangements 
notified  to  the  Textiles  Monitoring  Body. 

Products  in  the  above  categories  exported 
during  2002  shall  be  charged  to  the 
applicable  category  limits  for  that  year  (see 
directive  dated  November  27,  2001)  to  the 
extent  of  any  unfilled  balances.  In  the  event 
the  limits  established  for  that  period  have 
been  exhau.sted  by  previous  entries,  such 
products  shall  be  charged  to  the  limits  set 
forth  in  this  directive. 

In  carrying  out  the  above  directions,  the 
Commissioner  of  Customs  should  construe 
entry  into  the  United  States  for  consumption 
to  include  entry  for  consumption  into  the 
Commonwealth  of  Puerto  Rico. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

,Sincerelv. 
lames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  02-22868  Filed  9-9-02;  8:45  am] 

BILLING  CODE  351(M}R-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Flat  Panel,  Three 
Dimensional  Display  Unit 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
part  404.6,  announcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  US  6.181,303  Bl  entitled  "Flat 
Panel,  Three  Dimensional  Display  Unit" 
issued  January  30,  2001.  This  patent  is 
assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 


FOR  FURTHER  INFORMATION  CONTACT:  Mr. 

Kelly  McGuire  at  U.S.  Army  Aviation 
and  Missile  Command,  AMSAM-RD- 
AS-TI,  Redstone  Arsenal,  AL  35898, 
Phone  256/876-8743  or  e-mail 
keIly.mcguire@rdec.redstone.anny.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  Part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
[PR  Doc.  P2-23002  Filed  9-9-02;  8:45  am) 
BILUNG  CODE  3710-08-M 


DEPARTIMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  for  Non-Exclusive, 
Exclusive,  or  Partially  Exclusive 
Licensing  of  U.S.  Patents  and  U.S. 
Patent  Application  Concerning  Method 
for  Predicting  Human  Cognitive 
Performance 

AGENCY:  Department  of  the  Army,  DOD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
404.6  and  404.7,  announcement  is  made 
of  the  availability  for  licensing  of  the 
following:  U.S.  Patent  No.  6,419,629 
entitled  "Method  for  Predicting  Human 
Cognitive  Performance,"  issued  July  16, 
2002;  U.S.  Patent  No.  6,241,686  entitled 
"System  and  Method  for  Predicting 
Human  Cognitive  Performance  Using 
data  from  an  Actigraph,"  issued  June  5, 
2001;  and  U.S.  Patent  Application  No. 
09/848,352  entitled  "Method  and 
System  for  Predicting  Human  Cognitive 
Performance",  filed  May  4,  2001.  The 
United  States  Government,  as 
represented  by  the  Secretary  of  the 
Army  has  rights  in  these  inventions. 
ADDRESSES:  Commander,  U.S.  Army 
Medical  Research  and  Materiel 
Command,  ATTN:  Command  Judge 
Advocate,  MCMR-JR,  504  Scott  Street, 
Fort  Detrick.  MD  21702-5012. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
patent  issues,  Ms.  Elizabeth  Arwine, 
Patent  Attorney,  (301)  6ia-7808.  For 
licensing  issues,  Dr.  Paul  Mele,  Office  of 
Research  &  Technology  Assessment, 
(301)  619-6664,  both  at  telefax  (301) 
619-5034. 

SUPPLEMENTARY  INFORMATION:  An 
apparatus  and  method  for  predicting 
cognitive  performance  of  an  individual 
based  on  factors  including  sleep  history 
and  the  time  of  day.  The  method 
facilities  the  creation  of  predicted 
cognitive  performance  ciuves  that  allow 
an  individual  to  set  his/her  sleep  times 
to  produce  higher  levels  of  cognitive 
performance.  The  method  also  facilities 
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the  reconstruction  of  past  cognitive 
performance  levels  based  on  sleep 
history. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
tFR  Doc.  02-23003  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army 

Availability  of  Non-Exclusive, 
Exclusive  License  or  Partially 
Exclusive  Licensing  of  U.S.  Patent 
Concerning  Set  of  Human  Torso 
Manildns 

AGENCY:  Department  of  the  Army,  DoD. 
ACTION:  Notice. 

SUMMARY:  In  accordance  with  37  CFR 
part  404.6,  annoimcement  is  made  of 
the  availability  for  licensing  of  U.S. 
Patent  No.  US  6,438,853  Bl  entitled 
"Set  of  Human  Torso  Manikins  for  Use 
in  Fabrication  and  Evaluation  of  Body 
Wear  for  a  Group  of  Human  Beings" 
issued  August  27,  2002.  This  patent  has 
been  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Army. 
FOR  FURTHER  INFORMATK)N  CONTACT:  Mr. 
Robert  Rosenkrans  at  U.S.  Army  Soldier 
and  Biological  Chemical  Command, 
Kansas  Street,  Natick,  MA  01760; 
Phone:  (508)  233-4928  or  e-mail: 
Robert.Rosenkrans@natick.army.mil. 

SUPPLEMENTARY  INFORMATION:  Any 
licenses  granted  shall  comply  with  35 
U.S.C.  209  and  37  CFR  part  404. 

Luz  D.  Ortiz, 

Army  Federal  Register  Liaison  Officer. 
(FR  Doc.  02-23001  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  3710-0»-M 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

intent  To  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement 
(DEIS)  for  the  Florida  Keys  Water 
Quality  Improvements  Program 

AGENCY:  Department  of  the  Army,  U.S. 
Army  Corps  of  Engineers,  DoD. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  Jacksonville  District,  U.S. 
Army  Corps  of  Engineers  (Corps) 
intends  to  prepare  a  Draft  Programmatic 
Environmental  Impact  Statement  (EIS) 
for  the  Florida  Keys  Water  Quality 
Improvement  Program  involving  the 
planning,  design  and  construction  of 


wastewater  treatment  systems  to 
improve  water  quality  within  the 
Florida  Keys  National  Marine 
Sanctuary.  This  program  is  a 
cooperative  effort  between  the  Corps 
(lead  Federal  agency)  and  the  South 
Florida  Water  Management  District 
(non-Federal  sponsor). 
FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cintron,  904-232-1692, 
Environmental  Branch,  Planning 
Division,  P.O.  Box  4970,  Jacksonville, 
Florida  32232-0019  or  e-mail  at: 
Barbara  .B.  Cintron© 
saj02.usace.army.mil. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  Public  Law  106-554, 
Department  of  Labor,  Health  and 
Human  Services  and  Education,  Related 
Agencies  Appropriations  Act  of  2001, 
Section  109  and  Conference  Report  H.R. 
4577,  the  Corps  is  authorized  to  provide 
technics  and  financial  assistance  to 
carry  out  projects  for  the  planning, 
design  and  construction  of  treatment 
works  to  improve  the  water  quality  of 
the  Florida  Keys  National  Marine 
Sanctuary.  The  marine  ecosystem  of  the 
Florida  Keys  National  Marine  Sanctuary 
is  dependent  on  acceptable  water 
quality  to  maintain  firagile  aquatic 
habitats.  However,  as  population  and 
tourism  within  the  Keys  have  increased 
over  the  years,  improvements  in 
wastewater  treatment  and  management 
practices  have  not  kept  pace  with  this 
growth.  Ongoing  research  has  suggested 
that  this  trend  has  resulted  in  a 
significant  degradation  of  water  quality 
in  canals  and  nearshore  waters 
surrounding  the  Florida  Keys  and  that 
nutrients  from  waterwater  are  one  of  the 
major  contributors  to  the  decline  of  the 
water  quality.  This,  in  turn,  is 
prompting  the  proposal  to  improve 
sewage  treatment  practices  throughout 
the  Florida  Keys.  According  to  the 
Monroe  County  Sanitary  Wastewater 
Master  Plan,  approximately  23,000 
private  onsite  systems  and  250  small 
wastewater  treatment  plants  are 
currently  operating  throughout  the 
Florida  Keys.  It  is  estimated  that  the 
onsite  systems  contribute  4.88  million 
gallons  per  day  (mgd)  of  wastewater  and 
the  treatment  plants  contribute  an 
additional  2.40  mgd  of  wastewater. 
Many  of  these  onsite  systems  and 
treatment  plants  provide  minimal 
nutrient  removal.  The  primary  objective 
of  the  Florida  Keys  Water  Quality 
Improvements  Program  is  to  improve 
wastewater  management  practices 
throughout  the  Florida  Keys  and  satisfy' 
the  existing  and  future  needs  for  the 
conununity.  Several  wastewater  master 
plans  have  been  prepared  for  Monroe 
County  and  other  municipalities  within 


Monroe  County  that  the  Corps  plans  to 
utilize  as  the  base  for  the  planning 
component  of  the  Florida  Keys  Water 
Quality  Improvement  Program.  These 
wastewater  master  plans  recommend 
that  existing  onsite  systems  located  in 
lower  density  areas  of  the  Florida  Keys 
be  upgraded  or  replaced  with  onsite 
wastewater  nutrient  reduction  systems. 
The  wastewater  master  plan  also 
recommended  the  construction  of  12 
community  wastewater  collection  and 
treatment  systems  and  five  regional 
systems.  Five  of  the  12  community 
systems  would  feature  interim  treatment 
plants  that  over  time  would  be  phased 
into  larger  regional  treatment  systems. 
In  addition  to  the  new  systems  and 
extension  of  the  existing  systems,  the 
plans  recommend  that  17  existing 
facilities  continue  to  operate  and 
upgrade  their  treatment  processes  to 
meet  the  best  available  technology/ 
advanced  wastewater  treatment 
standards.  The  estimated  cost  to 
implement  these  master  plans  is 
approximately  $500  million. 

Alternatives:  Alternatives  to  be 
considered  include  (1)  no  action,  or 
continued  reliance  on  septic  tanks  and 
cesspits  for  wastewater  treatment,  or  (2) 
the  proposed  action  involving  the 
implementation  of  wastewater  master 
plans  prepared  for  Monroe  County  and 
various  municipalities  within  Monroe 
County. 

Issues:  The  EIS  will  consider  water 
quality  impacts  on  the  Florida  Keys 
National  Marine  Sanctuary',  preservation 
of  coral  reefs,  impacts  to  protected 
species,  shore  protection,  health  and 
safety,  aesthetics  and  recreation,  fish 
and  wildlife  resources,  cultural 
resources,  socio-economic  resources, 
and  other  impacts  through  scoping, 
public  involvement,  and  interagency 
coordination. 

Scoping:  A  copy  of  this  notice  will  be 
sent  to  interested  parties  to  initiate  the 
scoping  process,  which  will  involve 
Federal,  State,  County  and  municipal 
agencies  and  other  interested  parties 
and  organizations.  All  parties  are 
invited  to  participate  in  the  scoping 
process  by  identifj'ing  any  additional 
concerns  on  issues,  alternatives, 
procedures,  and  other  matters  related  to 
the  scoping  process. 

Public  Involvement:  We  invite  the 
participation  of  affected  Federal,  State. 
and  local  agencies,  affected  Indian 
tribes,  and  other  interested  private 
organizations  and  parties.  The  Corps 
plans  to  hold  two  sets  of  public 
meetings  associated  with  the  planning 
component  of  the  Florida  Keys  Water 
Quality  Improvements  Program. 

Coordination:  The  proposed  action  is 
being  coordinated  with  U.S.  Fish  and 
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Wildlife  Service  (FWS)  and  the  National 
Marine  Fisheries  Service  under  Section 
7  of  the  Endangered  Species  Act,  with 
the  FWS  under  the  Fish  and  Wildlife 
Coordination  Act,  and  with  the  State 
Historic  Preservation  Officer. 

Other  Environmental  Review  and 
Consultation:  The  proposed  action 
would  involve  evaluation  for 
compliance  with  guidelines  pursuant  to 
Section  404(b)  of  the  Clean  Water  Act; 
application  (to  the  State  of  Florida)  for 
Water  Quality  Certification  pursuant  to 
Section  401  of  the  Clean  Water  Act; 
certification  of  state  lands,  easements 
and  rights-of-way;  and  determination  of 
Coastal  Zone  Management  Act 
consistency. 

Agency  Role:  As  the  non-Federal 
sponsor,  the  South  Florida  Water 
Management  District  will  provide 
extensive  information  and  assistance 
coordinating  local  units  of  government 
and  with  the  identification  of  resources 
to  be  impacted,  mitigation  measures, 
alternatives  and  prioritization  of 
program  components. 

DEIS  Preparation:  It  is  estimated  that 
the  Draft  HIS  will  be  available  to  the 
public  for  review  by  Jemuary  2003.  The 
Corps  plans  to  post  the  Draft  EIS  on  the 
environmental  documents  page  of  the 
Jacksonville  District's  Web  Site  (http:// 
www.saj.usace.army.mil/pd/env- 
doc.html.) 

George  M.  Strain, 

Acting  Chief.  Planning  Division. 

[FR  Doc.  02-23004  Filed  9-9-02:  8:45  am] 

BILUNG  CODE  3710-AJ-M 


DEPARTMENT  OF  EDUCATION 

Submission  for  0MB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
comments  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
10, 2002. 

ADOflESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Karen  Lee.  Desk  Officer, 
Department  of  Education,  Office  of 
Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
Karen_F._Lee@omb.eop.gov. 


SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
wciive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  4,  2002. 

|ohn  D.  Tressler, 

Leader.  Regulatory  Information  Management 
Group.  Office  of  the  Chief  Information  Officer. 

Office  of  Vocational  and  Adult 
Education 

Type  of  Review:  Revision. 

Title:  Vocational  Technical  Education 
Annual  Performance  and  Financial 
Reports. 

Frequency:  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't,  SEAs  or  LEAs. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  54. 
Burden  Hours:  7,006. 

Abstract:  The  information  contained 
in  the  Consolidated  Annual 
Performance  Report  for  Vocational 
Technical  Education  is  needed  to 
monitor  State  performance  of  the 
activities  and  services  funded  under  the 
Carl  D.  Perkins  Vocational  and 
Technical  Education  Act  of  1998.  The 
respondents  include  eligible  agencies  in 
54  states  and  insular  areas.  This  revision 
clarifies  instructions  and  definitions 
and  eliminates  the  collection  of  some 
data  elements. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 
be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 


"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  2072.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
vivan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  your  request. 
Comments  regarding  Durden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Sheila  Carey  at 
SheiIa.Carey@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-22905  Filed  9-9-02;  8:45  am] 

BH.UNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Submission  for  OMB  Review; 
Comment  Request 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer  invites 
conmients  on  the  submission  for  OMB 
review  as  required  by  the  Paperwork 
Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before  October 
10,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Attention:  Lauren  Wittenberg,  Desk 
Officer,  Department  of  Education,  Office 
of  Management  and  Budget,  725  17th 
Street,  NW.,  Room  10235,  New 
Executive  Office  Building,  Washington. 
DC  20503  or  should  be  electronically 
mailed  to  the  e-mail  address 
La  uren_  Wittenberg^omb.  eop.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  piupose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
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with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

Dated:  September  5,  2002. 

John  D.  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Office  of  Postsecondary  Education 

Type  of  Review:  New. 

Title:  Final  Reporting  Forms  for  FIPSE 
International  Consortia  Programs. 

Frequency:  Annually. 

Affected  Public:  Not-for-profit 
institutions. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  40. 
Biuden  Hoiu^:  240. 

Abstract:  Protocols  for  final 
performance  reports  for  the  European 
Commimity-US  Higher  Education 
Program,  the  US-Brazil  Higher 
Education  Consortia  Program  and  the 
Program  for  North  American  Mobility  in 
Higher  Education  are  necessary  to 
assiu-e  the  quality  of  program 
management  and  progress  toward 
meeting  performance  objectives  which 
include  student  learning,  encouraging 
international  cooperation,  and 
partnerships  among  higher  education 
institutions  in  the  U.S.  and  abroad. 

Requests  for  copies  of  the  submission 
for  OMB  review;  comment  request  may 


be  accessed  from  http:// 
edicsweb.ed.gov,  by  selecting  the 
"Browse  Pending  Collections"  link  and 
by  clicking  on  link  number  1947.  When 
you  access  the  information  collection, 
click  on  "Download  Attachments  "  to 
view.  Written  requests  for  information 
should  be  addressed  to  Vivian  Reese, 
Department  of  Education,  400  Maryland 
Avenue,  SW,  Room  4050,  Regional 
Office  Building  3,  Washington,  DC 
20202-4651  or  to  the  e-mail  address 
viVan.reese@ed.gov.  Requests  may  also 
be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the 
complete  title  of  the  information 
collection  when  making  yoiu-  request. 
Comments  regarding  ourden  and/or 
the  collection  activity  requirements 
should  be  directed  to  Joseph  Schubart  at 
foe.Schubart@ed.gov.  Individuals  who 
use  a  telecommunications  device  for  the 
deaf  (TDD)  may  call  the  Federal 
Information  Relay  Service  (FIRS)  at  1- 
800-877-8339. 

[FR  Doc.  02-22906  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.1 29E,  84.1 29F,  84.1 29H, 
84.1 29L,  84.1 29P,  84.1290,  84.1 29R] 

Rehabilitation  Training:  Rehabilitation 
Long-Term  Training 

ACTION:  Notice  inviting  applications  for 
new  awards  for  fiscal  year  (FY)  2003. 

Purpose  of  Program:  The 
Rehabilitation  Long-Term  Training 
program  provides  financieil  assistance 
for — 

(1)  Projects  that  provide  basic  or 
advanced  training  leading  to  an 
academic  degree  in  eueas  of  personnel 
shortages  in  rehabilitation  as  identified 
by  the  Assistant  Secretary; 

(2)  Projects  that  provide  a  specified 
series  of  courses  or  program  of  study 
leading  to  award  of  a  certificate  in  areas 


of  personnel  shortages  in  rehabilitation 
as  identified  by  the  Assistant  Secretary; 
and 

(3)  Projects,  that  provide  support  for 
medical  residents  enrolled  in  residency 
training  programs  in  the  specialty  of 
physical  medicine  and  rehabilitation. 

Eligible  Applicants:  State  agencies 
and  other  public  or  nonprofit  agencies 
and  organizations,  including  Indian 
tribes  and  institutions  of  higher 
education,  are  eligible  for  assistance 
under  the  Rehabilitation  Long-Term 
Training  program. 

Applications  Available:  September 
10, 2002. 

Deadline  for  Transmittal  of 
Applications:  OcXoher  25,  2002. 

Deadline  for  Intergovernmental 
Review:  December  24,  2002. 

Estimated  Available  Funds:  The 
Administration  has  requested 
$42,629,000  for  the  Rehabilitation 
Training  program  for  FY  2003,  of  which 
an  estimated  $2,725,000  would  be 
allocated  for  this  competition.  The 
actual  level  of  funding,  if  any,  depends 
on  final  congressional  action.  However, 
we  are  inviting  applications  to  allow 
enough  time  to  complete  the  grant 
process  if  Congress  appropriates  funds 
for  this  program. 

Note:  This  competition  is  being  announced 
in  FY  2002  for  grants  that  will  be  awarded 
using  FY  2003  funds. 

Estimated  Range  of  Awards:  $75,000 
to  $100,000. 

Estimated  Average  Size  of  Awards: 
$100,000. 

Estimated  Total  Number  of  Awards: 
31. 

Maximum  Number  of  Awards, 
Maximum  Level  of  Awards,  and 
Absolute  Priorities:  The  maximum 
number  of  awards  to  be  made  are  listed 
in  parentheses  following  each  priority 
area.  We  will  reject  any  application  that 
proposes  a  budget  exceeding  the  amount 
listed  under  maximum  level  of  award  in 
any  project  year. 


CFDA  Nos. 

Priority  area  (maxinfium  number  of  awards  in  parentheses)                                 ^of"award^^ 

84  129E 

Rehabilitation  Technoloav  (4)                                   

$100,000 

84  129F 

Vocational  Evaluation  and  Work  Adjustment  (4) 

100.000 

84  129H 

Rehabilitation  of  Individuals  Who  Are  Mentally  III  (3)    

100.000 

84  129L 

Underaraduate  Education  in  the  Rehabilitation  Services  (8)          

75.000 

84.129P  

84 129Q                   

Specialized  Personnel  for  Rehabilitation  of  Individuals  Who  are  Blind  or  Have  Vision  Impair- 
ment (7). 
Rehabilitation  of  Individuals  Who  Are  Deaf  or  Hard  of  Hearing  (5) 

100.000 
100,000 

84  129R 

Job  Development  and  Job  Placement  Services  to  Individuals  With  Disabilities  (5) 

100,000 
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Note:  The  Department  is  not  bound  by  any 
estimates  in  this  notice. 

Project  Period:  Up  to  60  months. 

Page  Limit:  Part  III  of  the  application, 
the  application  narrative,  is  where  you, 
the  applicant,  address  the  selection 
criteria  that  reviewers  use  to  evaluate 
your  application.  You  must  limit  Part  III 
to  the  equivalent  of  no  more  than  35 
pages,  using  the  following  standards: 

•  A  "page"  is  8.5"  x  11  ,  on  one  side 
only,  with  1*  margins  at  the  top,  bottom, 
and  both  sides. 

•  Double  space  (no  more  than  three 
lines  per  vertical  inch)  all  text  in  the 
application  narrative,  including  titles, 
headings,  footnotes,  quotations, 
references,  and  captions,  as  well  as  all 
text  in  charts,  tables,  figures,  and 
graphs. 

•  Use  a  font  that  is  either  12-point  or 
larger  or  no  smaller  tham  10  pitch 
(characters  per  inch). 

The  page  limit  does  not  apply  to  Part 
I,  the  cover  sheet.  Part  II,  the  budget 
section,  including  the  narrative  budget 
justification;  Part  IV,  the  assvu-ances  and 
certifications;  or  the  one-page  abstract, 
the  resumes,  the  bibliography,  or  the 
letters  of  support.  However,  you  must 
include  all  of  the  application  narrative 
in  Part  m. 

We  will  reject  your  application  if — 

•  You  apply  these  standards  and 
exceed  the  page  limit;  or 

•  You  apply  other  standards  and 
exceed  the  equivalent  of  the  page  limit. 

Applicable  Regulations:  (a)  Tne 
Education  Department  General 
Administrative  Regulations  (EDGAR)  in 
34  CFR  parts  74,  75,  77,  79,  80,  81,  82, 
85,  86,  and  99.  fb)  The  regulations  in  34 
CFR  parts  385  and  386. 

Note:  The  regulations  in  34  CFR  part  79 
apply  to  all  applicants  except  federally 
recognized  Indian  tribes. 

Note:  The  regulations  in  34  CFR  part  86 
apply  to  institutions  of  higher  education 
only. 

Selection  Criteria:  In  evaluating  an 
application  for  a  new  grant  under  this 
competition,  we  use  the  selection 
criteria  in  34  CFR  385.31  and  386.20. 
The  selection  criteria  to  be  used  for  this 
competition  will  be  provided  in  the 
application  package  for  this 
competition. 

Priorities:  This  competition  focuses 
on  projects  designed  to  meet  the 
priorities  in  the  regulations  for  this 
program  (34  CFR  386.1).  The  priority 
areas  of  personnel  shortage  are  listed  in 
the  chart  published  in  this  notice. 

Under  34  CFR  75.105(c)(3)  and  34 
CFR  386.1,  we  consider  only 
applications  that  provide  training  in  the 
areas  of  persoimel  shortage  listed  in  the 
chart. 


Application  Procedures: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (74  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553),  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
only  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A), 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Pilot  Proiect  for  Electronic  Submission 
of  Applications 

The  U.S.  Department  of  Education  is 
continuing  to  expand  its  pilot  project  of 
electronic  submission  of  applications  to 
include  additional  formula  grant 
programs  and  additional  discretionary 
grant  competitions.  The  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program,  CFDA  84.129,  is  one 
of  the  programs  included  in  the  pilot 
project.  If  you  are  an  applicant  imder 
the  Rehabilitation  Training: 
Rehabilitation  Long-Term  Training 
program,  you  may  submit  your 
application  to  us  in  either  electronic  or 
paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formeriy  e-GAPS) 
portion  of  the  Grant  Administration  and 
Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Your  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524),  and  all 
necessary  assurances  and  certifications. 

•  Within  3  working  days  of 
submitting  your  electronic  application, 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  following 
these  steps: 

1.  Print  ED  424  from  the  e- 
APPLICATION  system. 

2.  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

3.  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 


APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  nimaber  (an 
identifying  number  unique  to  your 
application). 

4.  Place  the  PR/ Award  nimiber  in  the 
upper  right  comer  of  ED  424. 

5.  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  Rehabilitation 
Training:  Rehabilitation  Long-Term 
Training  program  at:  http://e- 
gmnts.ed.gov. 

We  have  included  additional 
information  about  the  ©-APPLICATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close 
out  activities,  the  e-APPLICATION 
system  will  be  unavailable  from  October 
1  through  October  5.  It  v\rill  become 
available  for  users  again  on  Monday. 
October  7. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs).  P.O.  Box 
1398.  Jessup,  MD  20794-1398. 
Telephone  (toll  fi-ee):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call  (toll  free):  1-877- 
57&-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/phbs/ 
edpubs.html. 

Or  you  may  contact  ED  Pubs  at  its  e- 
mail  address:  edpubs®inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  nimiber 
84.129E.  F,  H.  L.  P,  Q,  or  R. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Chesley,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
(Room  3318.  Switzer  Building), 
Washington.  DC  20202-2649. 
Telephone  (202)  205-9481  or  via 
Internet:  Ellen.Chesley®ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339. 

Individuals  with  disabilities  may 
obtain  this  dociunent  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  program  contact  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
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the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  Room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  alternative  format  the  standard 
forms  included  in  the  application 
package. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  all  other  Department  of  Education 
documents  published  in  the  Federal 
Register,  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Govenmient 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC.  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
Access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  29  U.S.C.  774. 
Dated:  September  4,  2002. 
Loretta  Petty  Chittum, 

Acting  Assistant  Secretary  for  Special 
Education  and  Rehabilitative  Services. 
[FR  Doc.  02-22870  Filed  9-9-02:  8:45  am] 
BILUNG  CODE  4000-01-P 


DEPARTMEm*  OF  ENERGY 

Electricity  Advisory  Board;  Notice  of 
Open  Meeting 

AGENCY:  Department  of  Energy. 
SUMMARY:  This  notice  annoimces  an 
open  meeting  of  the  Department  of 
Energy's  Electricity  Advisory  Board. 
The  Federal  Advisory  Committee  Act 
(Public  Law  92-463.  86  Stat.  770), 
requires  that  agencies  publish  these 
notices  in  the  Federal  Register  to  allow 
for  public  participation.  The  purpose  of 
the  meeting  is  to  review  and  discuss 
Draft  Reports  by  the  Electricity  Advisory 
Board's  Subcommittee  on  Transmission 
Grid  Solutions  and  the  Subcommittee 
on  Electricity  Resources  Capitalization 
Concerns.  Note:  Copies  of  the  two 
subcommittee's  draft  reports  may  be 
obtained  from  the  following  internet 
address  http://www.eab.energy.gov  or  by 


contacting  the  Office  of  the  Secretary  tjf 
Energy  Advisory  Board  at  (202)  586- 
7092. 

NAME:  Electricity  Advisory  Board. 
DATES  AND  TIMES:  Friday,  September  20, 
2002.  9  a.m.-4  p.m.  Eastern. 
ADDRESSES:  The  second  public  meeting 
of  the  Electricity  Advisory  Board  (EAB) 
will  be  held  at  the  Regent  Wall  Street 
Hotel.  55  Wall  Street,  New  York,  New 
York  10005.  The  meeting  will  be  held  in 
the  hotel's  Mezzanine  of  the  Ballroom 
6t>m  9  a.m.  until  4  p.m. 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Craig  R.  Reed.  Executive  Director, 
Secretary  of  Energy  Advisory  Board 
(AB-1),  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585,  (202)  586-7092 
or  (202)  586-6279  (fax). 
SUPPLEMENTARY  INFORMATION:  The 
Electricity  Advisory  Board  was 
chartered  to  provide  the  Secretary  of 
Energy  with  essential  independent 
advice  and  recommendations  on 
electricity  policy  issues  of  importance  to 
the  Department  of  Energy.  The 
Electricity  Advisory  Board  is  to  provide 
timely,  balanced,  and  authoritative 
advice  to  the  Secretary  of  Energy  on  the 
Department's  electricity  programs; 
current  and  future  capacity  of  the 
electricity  system;  issues  related  to 
production,  reliability  and  utility 
restructuring;  and  coordination  between 
the  Department  of  Energy  and  state  and 
regional  officials  and  the  private  sector 
on  matters  affecting  electricity  supply 
and  reliability. 

Tentative  Agenda 

The  agenda  for  the  September  20. 
2002  meeting  has  not  been  finalized. 
The  following  is  a  tentative  agenda: 

Morning  Session 

9-9:15    Introduction/ Welcome 
9:15-10:45    Transmission  Grid 

Solutions  Subcommittee  Draft 

Report 
*Brief  presentation,  public  comments, 

and  Board  discussion 
10:45-12    Electric  Resources 

Capitalization  Concerns 

Subcommittee  Draft  Report 
*  Brief  presentation,  public  comments. 

and  Board  discussion 
12-1:15     Luncheon  Break 

Afternoon  Session 

1:15-1:30    Formation  of 

Subcommittee  on  Corporate 

Governance  and  Practices 
1:30-2:40    Guest  Panelists  on 

Corporate  Governance  and  Practices 
2:40-3:25     Board  Discussion  on 

Corporate  Governance  and  Practices 
3:25—4    Member  Final  Observations 


and  Wrap-Up 
Public  Participation:  During  its 
meeting  in  New  York  City,  the 
Electricity  Advisory  Board  welcomes 
public  comment.  In  keeping  with 
procedures,  members  of  the  public  may 
observe  the  business  of  the  Electricity 
Advisory  Board  and  submit  vmtten 
comments  or  comment  in  person  during 
the  scheduled  public  comment  period. 
Members  of  the  public  wishing  to 
comment  on  the  two  Draft  Reports  at  the 
Electricity  Advisory  Board  meeting  are 
required  to  preregister  by  submitting  a 
request  by  e-mail,  fax,  or  mail. 
Preregistration  will  help  to  determine 
how  much  time  to  allot  each  speaker  in 
light  of  the  time  constraints  of  this 
meeting  of  the  Electricity  Advisory 
Board.  Members  of  the  public  will  be 
heard  in  the  order  in  which  they 
preregister.  All  requests  for  public 
comment  preregistration  must  be 
received  no  later  than  Monday, 
September  16th  at  5  p.m.  Eastern 
Daylight  Savings  Time  and  should 
include  (1)  the  name  of  the  person  who 
will  make  public  comments.  (2)  his/her 
association  or  business,  if  any;  and  (3) 
if  possible,  a  summary  of  the  proposed 
comments.  Please  send  preregistration 
requests  to  one  of  the  following 
locations: 

1.  E-Mail  to 
samuel.lahood@hq.doe.gov. 

2.  Facsimile  to  (202)  586-6279  as  a 
fax;  or 

3.  Mail  to  Dr.  Craig  R.  Reed.  Executive 
Director,  Secretary  of  Energy  Advisor)' 
Board  (AB-1),  U.S.  Departnient  of 
Energy.  1000  Independence  Avenue, 
SW.,  Washington,  DC  20585.  Note:  Due 
to  mail  delays,  persons  wishing  to  pre- 
register for  public  comment  are 
encouraged  to  fax  or  e-mail  their 
requests. 

Persons  who  fail  to  preregister  for 
public  comments  may  sign  up  at  the 
meeting,  but  such  later  requests  will 
only  be  allotted  a  portion  of  whatever 
time  remains  following  the  preregistered 
public  comments.  The  Chairman  of  the 
Electricity  Advisory  Board  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will,  in  the  Chairman's 
judgment,  facilitate  the  orderly  conduct 
of  business.  The  Electricity  Advisor\' 
Board  will  make  every  effort  to  hear  the 
views  of  all  interested  parties. 

Written  comments  on  either  of  the 
Subcommittee's  Draft  Reports  may  be 
submitted  to  one  of  the  following 
locations: 

4.  E-Mail  to 
samuel.lahood@hq.doe.gov; 

5.  Facsimile  to  (202)  586-6279;  or 

6.  Mail  to  Dr.  Craig  R.  Reed.  Executive 
Director,  Secretar>'  of  Energy  Advisor\' 
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Board  (AB-1),  U.S.  Department  of 
Energy,  1000  Independence  Avenue, 
SW..  Washington,  DC  20585.  Note:  Due 
to  mail  delays,  persons  wishing  to 
submit  public  comment  on  the  draft 
reports  are  encouraged  to  fax  or  e-mail 
their  comments. 

Please  advise  Lisa  Epifani,  staff 
director  for  the  Electricity  Advisory 
Board,  at  least  seven  days  before  the 
meeting  if  special  assistance  is  required 
to  make  the  meeting  accessible  by 
persons  with  vision,  hearing,  or 
mobility  disabilities.  Ms.  Epifani  may  be 
reached  at  (202)  586-5450  or  (202)  586- 
6279  (fax).  This  notice  is  being 
published  less  than  15  days  before  the 
date  of  the  meeting  due  to  the  late 
resolution  of  programmatic  issues. 

Minutes:  A  copy  of  the  minutes  and 
a  transcript  of  the  meeting  will  be  made 
available  for  public  review  and  copying 
approximately  30  days  following  the 
meeting  at  the  Freedom  of  Information 
Public  Reading  Room,  lE-190  Forrestal 
Building,  1000  Independence  Avenue, 
SW.,  Washington,  DC,  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday 
except  Federal  holidays. 

Issued  at  Washington,  DC,  on  September  4. 
2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

[FR  Doc.  02-22907  Filed  9-9-02;  8:45  am) 
BHJJNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Office  of  Science;  High  Energy  Physics 
Advisory  Panel 

agency:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting, 

SUMMARY:  This  notice  announces  a 
meeting  of  the  High  Energy  Physics 
Advisory  Panel  (HEPAP),  Federal 
Advisory  Committee  Act  (Pub,  L,  92- 
463,  86  Stat.  770)  requires  that  public 
notice  of  these  meetings  be  announced 
in  the  Federal  Register. 
DATES:  Thursday,  November  7,  2002:  9 
a.m.  to  6  p.m.  and  Friday,  November  8, 
2002;  8:30  a.m.  to  4  p.m. 
ADDRESSES:  Hamilton  Crowne  Plaza 
Hotel,  14th  &  K  Streets,  NW.. 
Washington,  DC  20005. 
FOR  FURTHER  INFORMATION  CONTACT:  Glen 
Crawford,  Executive  Secretary;  High 
Energy  Physics  Advisory  Panel;  U.S. 
Department  of  Energy;  19901 
Germantown  Road;  Gerraantown, 
Maryland  20874-1290;  Telephone:  301- 
903-9458. 

SUPPLEMENTARY  INFORMATION:  Purpose  of 
Meeting:  To  provide  advice  and 


guidance  on  a  continuing  basis  with 
respect  to  the  high  energy  physics 
research  program. 

Tentative  Agenda:  Agenda  will 
include  discussions  of  the  following: 

Thursday,  November  7,  2002,  and 
Friday,  November  8,  2002: 

•  Discussion  of  Department  of  Energy 
High  Energy  Physics  Programs 

•  Discussion  of  National- Science 
Foundation  Elementary  Particle  Physics 
Program 

•  Discussion  of  High  Energy  Physics 
University  Programs 

•  Reports  on  and  Discussion  of  U.S. 
Large  Hadron  Collider  Activities 

•  Reports  on  and  Discussions  of 
Topics  of  General  Interest  in  High 
Energy  Physics 

•  Public  Comment  (10-minute  rule) 
Public  Participation:  The  meeting  is 

open  to  the  public.  If  you  would  like  to 
file  a  written  statement  with  the  Panel, 
you  may  do  so  either  before  or  after  the 
meeting.  If  you  would  like  to  make  oral 
statements  regarding  any  of  these  items 
on  the  agenda,  you  should  contact  Glen 
Crawford,  301-903-9458  or 
Glen.Crawford@science.doe.gov  (e- 
mail).  You  must  make  your  request  for 
an  oral  statement  at  least  5  business 
days  before  the  meeting.  Reasonable 
provision  will  be  made  to  include  the 
scheduled  oral  statements  on  the 
agenda.  The  Chairperson  of  the  Panel 
will  conduct  the  meeting  to  facilitate  the 
orderly  conduct  of  business.  Public 
comment  will  follow  the  10-minute 
rule. 

Minutes:  The  minutes  of  the  meeting 
will  be  available  for  public  review  and 
copying  within  30  days  at  the  Freedom 
of  Information  Public  Reading  Room; 
Room  lE-190;  Forrestal  Building;  1000 
Independence  Avenue,  SW., 
Washington,  DC,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

Issued  at  Washington,  DC,  on  September  4, 
2002. 
Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 

Officer. 

|FR  Doc.  02-22910  Filed  9-9-02:  8:45  am] 

BILUNG  CODE  6450-01-P 


DEPARTIMENT  OF  ENERGY 
[FE  Docket  No.  PP-235-1] 

Office  of  Fossil  Energy;  Application  To 
Rescind  Presidential  Permit;  Joint 
Application  for  Presidential  Permit 
Sempra  Energy  Resources  and 
Termoelectrica  U.S.,  LLC 

AGENCY:  Office  of  Fossil  Energy,  DOE. 
ACTION:  Notice  of  application. 


SUMMARY:  Sempra  Energy  Resources 
(SER)  and  Termoelectrica  U.S.,  LLC  (T-  • 
US)  jointly  applied  to  rescind  ' 
PresidenUal  Permit  PP-235  held  by  SER 
and  to  issue  a  Presidential  permit  to  T- 
US  covering  the  same  international 
transmission  facilities.  In  addition,  SER 
and  T-US  are  requesting  expedited 
consideration  of  their  joint  application. 
DATES:  Comments,  protests,  or  requests 
to  intervene  must  be  submitted  on  or 
before  September  25,  2002. 
ADDRESSES:  Conmients,  protests,  or 
requests  to  intervene  should  be 
addressed  as  follows:  Office  of  Coal  & 
Power  Import/Export,  FE-27/Forrestal 
Building,  U.S.  Department  of  Energy, 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585. 
FOR  FURTHER  INFORMATION  CONTACT: 
Ellen  Russell  (Program  Office)  202-586- 
9624  or  Michael  T.  Skinker  (Program 
Attorney)  202-586-2793. 
SUPPLEMENTARY  INFORMATION:  The 
construction,  operation,  maintenance, 
and  connection  of  facilities  at  the 
international  border  of  the  United  States 
for  the  transmission  of  electric  energy 
between  the  United  States  and  a  foreign 
country  is  prohibited  in  the  absence  of 
a  Presidential  permit  issued  piirsuant  to 
Executive  Order  (EO)  10485,  as 
amended  by  EO  12038.  Existing 
Presidential  permits  are  not  transferable 
or  assignable.  However,  in  the  event  of 
a  proposed  voluntary  transfer  of 
facilities,  in  accordance  with  the 
regulations  at  10  CFR  205.323,  the 
existing  permit  holder  and  the 
transferee  are  required  to  file  a  joint 
application  with  DOE  that  includes  a 
statement  of  reasons  for  the  transfer. 

On  August  29,  2002,  SER  and  T-US 
jointly  filed  an  application  with  the 
Office  of  Fossil  Energy  (FE)  of  the 
Department  of  Energy  (DOE)  for  a 
transfer  from  SER  to  T-US  of  the 
facilities  authorized  by  Presidential 
Permit  PP-235.  These  facilities  include 
the  following  facilities  and  all 
supporting  structures  within  the  right- 
of-way  occupied  by  such  facilities: 

Two  230,000-volt  electric 
transmission  circuits  installed  on  a 
single  set  of  steel  lattice  towers  and 
extending  from  San  Diego  Gas  &  Electric 
Company's  Imperial  Valley  Substation 
approximately  6  miles  south  to  the  U.S. 
international  border  with  Mexico. 

At  the  border  these  transmission 
facilities  connect  to  similar  facilities 
owned  by  Termoelectrica  de  Mexicali 
(TDM)  and  continue  south  3  miles  to  the 
500-megawatt  natural  gas  fired 
powerplant  currently  being  developed 
by  TDM  west  of  the  town  of  Mexicali, 
Baja  California,  Mexico. 
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SER  is  a  California  corporation 
engaged  in  the  development,  ownership, 
and  operation  of  non-regulated  electric 
generating  facilities  and  the  wholesale 
sale  of  electric  power.  T-US,  a  Delaware 
limited  liability  corporation,  will  own 
and  operate  the  U.S.  portion  of  the 
transmission  facility.  Both  SER  and  T- 
US  are  indirect  wholly  owned 
subsidiaries  of  Sempra  Energy,  a 
California  corporation.  SER  and  T-US 
request  the  recession  of  PP-235,  issued 
to  SER  on  December  5,  2001,  and  the 
simultaneous  issuance  of  a  Presidential 
permit  to  T-US  for  the  same  facilities 
enabling  the  parties  to  effectuate  an 
internal  corporate  reorganization  that 
will  result  in  T-US  owning,  operating, 
and  maintaining  the  transmission 
facility  as  an  exempt  wholesale 
generator  (EWG). 

The  proposed  transfer  of  these 
facilities  has  no  effect  on  the  proceeding 
currently  before  FE  in  Docket  EA-235, 
SER's  application  to  export  a  maximum 
of  12  MW  of  electric  energy  to  the  TDM 
powerplant  using  these  same 
transmission  facilities.  In  the  EA-235 
proceeding,  SER  proposes  to  export 
electric  energy  for  the  purpose  of 
providing  "black  start"  capability  to  the 
TDM  powerplant  and  for  providing 
ancillary  equipment  power  when  the 
facility's  electrical  generating 
equipment  is  not  in  operation.  These 
transmission  facilities  are  not 
interconnected  with  the  electrical 
distribution  system  of  Mexico  owned 
and  operated  by  Comision  Federal  de 
Electricidad.  the  national  electric  utility 
of  Mexico, 

Construction  of  the  international 
transmission  facilities  that  are  the 
subject  of  this  application  was 
completed  by  SER  earlier  this  year: 
however,  the  transmission  line  has  not 
yet  been  energized.  SER  and  T-US  plan 
to  energize  the  facility  in  October  2002 
and,  therefore,  have  requested  expedited 
consideration  of  this  joint  application. 
Accordingly,  DOE  has  shortened  the 
public  comment  period  to  15  days  in 
order  to  allow  completion  of  this 
proceeding  within  the  applicants'  time 
period. 

Since  restructuring  of  the  electric 
power  industry  began,  resulting  in  the 
introduction  of  different  types  of 
competitive  entities  into  the 
marketplace,  DOE  has  consistently 
expressed  its  policy  that  cross-border 
trade  in  electric  energy  should  be 
subject  to  the  same  principles  of 
comparable  open  access  and  non- 
discrimination that  apply  to 
transmission  in  interstate  commerce. 
DOE  has  stated  that  policy  in  export 
authorizations  granted  to  entities 
requesting  authority  to  export  over 


international  transmission  facilities. 
Specifically.  DOE  expects  transmitting 
utilities  owning  border  facilities  to 
provide  access  across  the  border  in 
accordance  with  the  principles  of 
comparable  open  access  and  non- 
discrimination contained  in  the  FPA 
and  articulated  in  Federal  Energy 
Regulatory  Commission  Order  No,  888 
(Promotion  Wholesale  Competition 
Through  Open  Access  Non- 
Discriminatory  Transmission  Services 
by  Public  utilities;  FERC  Stats.  &  Regs, 
1131,036  (1996)),  as  amended.  In 
furtherance  of  this  policy,  on  July  27. 
1999,  (64  FR  40586)  DOE  initiated  a 
proceeding  in  which  it  noticed  its 
intention  to  condition  existing  and 
future  Presidential  permits,  appropriate 
for  third  party  transmission,  on 
compliance  with  a  requirement  to 
provide  non-discriminatory  open  access 
transmission  service.  That  proceeding  is 
not  yet  complete.  However,  in  this 
docket  DOE  specifically  requests 
comment  on  the  appropriateness  of 
applying  the  open  access  requirement 
on  facilities  proposed  to  be  transferred 
to  T-US. 

Procedural  Matters:  Any  person 
desiring  to  become  a  party  to  this 
proceeding  or  to  be  heard  by  filing 
comments  or  protests  to  this  application 
should  file  a  petition  to  inten'ene. 
comment  or  protest  at  the  address 
provided  above  in  accordance  with 
§§  385,211  or  385,214  of  the  FERCs 
Rules  of  Practice  and  Procedures  (18 
CFR  385,211,  385,214),  Fifteen  copies  of 
each  petition  and  protest  should  be  filed 
with  the  DOE  on  or  before  the  date 
listed  above. 

Additional  copies  of  such  petitions  to 
intervene  or  protests  also  should  be 
filed  directly  with:  Alberto  Abreu, 
Director,  Permitting  and  Licensing. 
Sempra  Energy  Resources,  101  Ash 
Street.  P,0,  Box  1831.  San  Diego,  CA 
92112-4150, 

Before  a  Presidential  permit  may  be 
issued  or  amended,  the  DOE  must 
determine  that  the  proposed  action  will 
not  adversely  impact  on  the  reliability 
of  the  U.S.  electric  power  supply 
system.  In  addition.  DOE  must  consider 
the  environmental  impacts  of  the 
proposed  action  (i,e,.  granting  the 
Presidential  permit,  with  any  conditions 
and  limitations,  or  denying  the  permit) 
pursuant  to  the  National  Environmental 
Policy  Act  of  1969.  DOE  also  must 
obtain  the  concurrence  of  the  Secretary' 
of  State  and  the  Secretary'  of  Defense 
before  taking  final  action  on  a 
Presidential  permit  application. 

Copies  of  tnis  application  will.be 
made  available,  upon  request,  for  public 
inspection  and  copying  at  the  address 
provided  above.  In  addition,  the 


application  may  be  reviewed  or 
downloaded  from  the  Fossil  Energy 
Home  Page  at:  http://^^'\^^^■.fe.do^'.fim\ 
Upon  reaching  the  Fossil  Energy  Home 
page,  select  "Electricity  Regulation" 
from  the  options  menu,  and  then 
'Pending  Proceedings." 

Issued  in  Washington,  DC,  on  Septt-mlfi  4 
2002. 
Anthony  |,  Como. 

Deputy Dirfrtor.  FAccthi  Pmxfr Rfiiultitmn. 

Offirf  of  Cool  &  PuwiT  Syslrms.  (Jflii  i-  ul 

Coal  ^  PoivfT  Import/Export.  Office  of  Fossil 

Energy. 

|FR  Dot;.  02-22916  Filed  9-9-02;  8:45  am) 

BILUNG  CODE  6450-Ot-P 


DEPARTIMENT  OF  ENERGY 

Office  of  Energy  Efficiency  and 
Renewable  Energy 

Department  of  Energy's  Fleet 
Alternative  Fuel  Vehicle  Acquisition 

AGENCY:  Office  of  Energy  Efficiency  and 
Renewable  Energy,  DOE. 
ACTION:  Notice  of  availability  ol  the 
Department  of  Energys  annual  report  on 
its  alternative  fuel  vehicle  acquisitions 
for  fiscal  years  1999  and  2000. 


SUMMARY:  In  compliance  with  the 
Energy  Policy  Act  of  1992  and  Ex<>rutive 
Order  13149.  this  notice  announces  the 
availability  of  the  1999  and  2000  reports 
which  summarize  the  U,S,  Department 
of  Energy's  (DOE)  compliance  with  the 
annual  alternative  fuel  vehicle 
acquisition  requirement  for  its  fleet. 
Additionally,  the  reports  include  data 
relative  to  the  agency's  effort  in 
reducing  petroleum  consumptii)n. 
ADDRESSES:  U.S.  Department  of  Energy, 
Office  of  Energy  Efficiency  and 
Renewable  Energy.  Office  of 
FreedomCAR  and  \'ehicie  Technologies. 
EE-2G,  1000  Independence  Avenue, 
SW,,  Washington,  DC  20585-0121. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shabnam  Fardanesh  on  (202)  586-9171 
or  shabnam.  fardanpf^h^pe. dne.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Energy  Policy  Act  of  1992  (42  U.S.C, 
13211-13219)  as  amended  by  the 
Energy  Conser\ation  and 
Reauthorization  Act  of  1998  (Pub.  L 
105-388,  Section  310(b)(3)(b))  and 
Executive  Order  13149  (April  2000) 
were  intended  to  decrease  the  country's 
dependence  on  petroleum  for 
transportation  purposes.  The  Energy 
Policy  Act  of  1992  requires  Federal 
fleets  to  acquire  75  percent  of  their  new 
covered  vehicles  acquisitions  as 
alternative  fuel  vehicles.  In  fiscal  year 
1999,  DOE  acquired  112  percent  of  its 
new  covererd  vehicles  as  alternative  fuel 
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vehicles,  and  in  fiscal  year  2000,  96 
percent  of  its  new  covered  vehicles  were 
alternative  fuel  vehicles.  The 
Department  exceeded  its  alternative  fuel 
vehicles  acquisition  requirements  for 
fiscal  years  1999  and  2000,  and  expects 
a  similarly  high  level  of  compliance  for 
fiscal  years  2001  and  2002. 

Pursuant  to  42  U.S.C.  13218  of  the 
Energy  Policy  Act,  DOE  and  other 
covered  agencies  are  required  annually 
to  submit  to  Congress  reports  on  their 
Energy  Policy  Act's  alternative  fuel 
vehicle  acquisition  requirements.  These 
reports  must  also  be  placed  on  an 
available  Web  site  and  their  availability, 
including  the  Web  site  address,  must  be 
published  in  the  Federal  Register. 

DOE  reports  for  1999  and  2000  may 
be  accessed  on  the  Vehicle  Technology's 
Federal  Fleet  Web  site  at 
www.  ott.  doe.gov/epact/ 
fedjleetjprog.shtml. 

Issued  in  Washington,  DC,  on  September  4, 
2002. 
David  K.  Garman, 

Assistant  Secretary.  Energy  Efficiency  and 

Renewable  Energy. 

[FR  Doc.  02-22909  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  645(M)1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-21 69-001] 

Baconton  Power  LLC;  Notice  of  Filing 

September  4,  2002. 

Take  notice  that  on  August  29,  2002, 
Baconton  Power  LLC  tendered  for  filing 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  revision  to 
its  June  26,  2002  filing  clarifying  its 
requested  effective  date. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 


or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  orTTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  11,  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22871  Filed  9-9-02;  8:45  am] 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 4-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4.  2002. 

Take  notice  that  on  August  29,  2002, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff.  First  Revised  Volume  No.  1, 
the  following  tariff  sheets  to  become 
effective  October  1,  2002: 

Fourth  Revised  Sheet  No.  155 
Fifth  Revised  Sheet  No.  156 

CIG  states  that  these  tariff  sheets 
clarify  the  calculation  of  the  maximum 
and  minimum  service  charge  for 
interruptible  gas  parking  and  lending 
service  provided  under  CIG's  Rate 
Schedule  PAL-1. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  "This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  nimiber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22882  Filed  9-9-02;  8:45  am) 

BILUNG  COOE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  184-065,  California] 

El  Dorado  Irrigation  District;  Notice  of 
Public  Meetings 

September  4.  2002. 

The  Federal  Energy  Regulatory 
Commission  (Commission)  is  reviewing 
the  application  for  a  new  license  for  the 
El  Dorado  Project  (FERC  No.  184),  filed 
on  February  22,  2000.  The  El  Dorado 
Project,  licensed  to  the  El  Dorado 
Irrigation  District  (KID),  is  located  on  the 
South  Fork  American  River,  in  El 
Dorado,  Alpine,  and  Amador  Counties, 
California.  The  project  occupies  lands  of 
the  Eldorado  National  Forest. 

The  EID,  several  state  and  federal 
agencies,  and  several  non-govemmental 
agencies  are  working  collaboratively 
with  a  facilitator  to  resolve  certain 
issues  relevant  to  this  proceeding.  These 
meetings  are  a  part  of  that  collaborative 
process.  Meetings  will  be  held  as 
follows: 


Date 


September  9  .. 
September  10 
Septemt>er  10 
Septemt)er  1 1 


Group 


Aquatics  Workgroup  .... 
Recreation  Workgroup 

Plenary  Meeting  

Terrestrial  Workgroup  . 


Time 


9  a.m.-4  p.m. 
9  a.m.-12  noon. 
1  p.m.-4  p.m. 
9  a.m.-12  noon. 
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Date 


Group 


Time 


September  1 1 


Economics  Workgroup 1  p.m.-4  p.m. 


We  invite  the  participation  of  all 
interested  governmental  agencies,  non- 
govemmental  organizations,  and  the 
general  public  in  these  meetings. 

All  meetings  will  be  held  in  the 
Rancho  Cordova  Holiday  Inn,  located  at 
11131  Folsom  Blvd.  Rancho  Cordova, 
California. 

For  further  information,  please 
contact  Elizabeth  MoUoy  at  (202)  502- 
8771  or  John  Mudre  at  (202)  502-8902. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22872  Filed  9-9-02;  8:45  am] 

BILUNG  COOE  6717-01-l> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 3-000] 

Florida  Gas  Transmission  Company; 
Notice  of  Proposed  Changes  in  FERC 
Tariff 

September  4, '2002. 

Take  notice  that  on  August  29,  2002, 
Florida  Gas  Transmission  Company 
(FGT)  tendered  for  filing  to  become  part 
of  its  FERC  Gas  Tariff,  Third  Revised 
Volume  No.  1,  the  following  tariff 
sheets,  to  become  effective  October  1, 
2002: 

Fifty-Fourth  Revised  Sheet  No.  8A 
Forty-Sixth  Revised  Sheet  No.  8A.01 
Forty-Sixth  Revised  Sheet  No.  8A.02 
Fourth  Revised  Sheet  No.  8A.04 
Forty-Ninth  Revised  Sheet  No.  8B 
Forty-Second  Jlevised  Sheet  No.  8B.01 

FGT  states  that  the  tariff  sheets  listed 
above  are  being  filed  pursuant  to 
Section  27  of  the  General  Terms  and 
Conditions  (GTC)  of  FGT's  Tariff  which 
provides  for  the  recovery  by  FGT  of  gas 
used  in  the  operation  of  its  system  and 
gas  lost  from  the  system  or  otherwise 
unaccoimted  for.  The  fuel 
reimbursement  charges  pursuant  to 
Section  27  consist  of  the  Fuel 
Reimbursement  Charge  Percentage 
(FRCP),  designed  to  recover  current  fuel 
usage  on  an  in-kind  basis,  and  the  Unit 
Fuel  Stm:harge  (UFS),  designed  to 
recover  or  refund  previous  under  or 
overcollections  on  a  cash  basis.  Both  the 
FRCP  and  the  UFS  are  applicable  to 
Market  Area  deliveries  and  are  effective 
for  seasonal  periods,  changing  effective 
each  April  1  (for  the  Summer  Period) 
and  each  October  1  (for  the  Winter 
Period). 


FGT  states  that  it  is  filing  herein  to 
establish  an  FRCP  of  3.01%  to  become 
effective  October  1 ,  2002  based  on  the 
actual  company  fuel  use,  lost  and 
imaccounted  for  volumes  and  Market 
Area  deliveries  for  the  period  from 
October  1,  2001  through  March  31. 
2002.  The  proposed  FRCP  of  3.01%,  to 
become  effective  October  1,  2002,  is  a 
decrease  of  0.30  %  from  the  currently 
effective  FRCP  of  3.31%.  FGT  is  also 
filing  herein  to  establish  a  Summer 
Period  UFS  of  $0.0097  per  MMBtu  to 
become  effective  October  1,  2002,  a 
decrease  of  $0.0057  per  MMBtu  from 
the  currently  effective  UFS  of  $0.0154. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Conunission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22881  Filed  9-9-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclcet  Nos.  ER99-3450-001  and  ER99- 
2769-002] 

Foote  Creek  II  and  Foote  Creelc  III; 
Notice  of  Filing 

September  3.  2002. 

Take  notice  that  on  August  9.  2002. 
Foote  Creek  II  and  Foote  Creek  III 
tendered  for  filing  a  Three-Year  Market 
Analysis  Update.  Any  person  desiring  to 
intervene  or  to  protest  this  filing  should 
file  with  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE.. 
Washington.  DC  20426,  in  accordance 
with  Rules  21 1  and  214  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (18  CFR  385.211  and 
385.214).  Protests  will  be  considered  by 
the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceeding.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  All  such  motions  or  protests 
should  be  filed  on  or  before  the 
comment  date,  and,  to  the  extent 
applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  ser\'ice  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  13,  2002. 

Linwood  A.  Watson,  ]r.. 

Deputy  Secretary'. 

|FR  Doc.  02-2288.3  Filed  9-9-02:  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 1-000] 

Gulf  South  Pipeline  Company,  LP; 
Notice  of  Proposed  Changes  to  FERC 
Gas  Tariff 

September  4,  2002. 

Take  notic*  that  on  August  29,  2002, 
Gulf  South  Pipeline  Company,  LP  (Gulf 
South)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Sixth  Revised  Volume 
No.  1.  Fifth  Revised  Sheet  No.  20,  Third 
Revised  Sheet  No.  21, Third  Revised 
Sheet  No.  22.  Third  Revised  Sheet  No. 
23.  and  Third  Revised  Sheet  No.  24.  to 
become  effective  October  1,  2002. 

Gulf  South  states  that  the  purpose  of 
this  filing  is  to  update  Gulf  South's  tariff 
to  reflect  the  Annual  Charge  Adjustment 
(ACA)  factor  to  be  effective  for  the 
twelve-month  period  beginning  October 
1.  2002. 

Gulf  South  states  that  copies  of  this 
filing  have  been  served  upon  Gulf 
Soudi's  customers,  state  commissions 
and  other  interested  parties. 

Any  person  desiring  to  be  heard  or  to 
protest  said  Hling  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
MTVw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  fr.. 

Deputy  Secretary. 

[FR  Doc.  02-22880  Filed  9-9-02;  8:45  am| 

8IUJNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-507-000] 

IMidwestem  Gas  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  4,  2002. 

Take  notice  that  on  August  29,  2002, 
Midwestern  Gas  Transmission  Company 
(Midwestern)  tendered  for  filing  to 
become  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  Third 
Revised  Sheet  No.  5,  to  become  effective 
October  1,  2002. 

Midwestern  states  that  the  purpose  of 
this  filing  is  to  update  Midwestem's 
tariff  to  reflect  the  Annual  Charge 
Adjustment  (ACA)  factor  effective  for 
the  twelve-month  period  beginning 
October  1 ,  2002  pursuant  to  Section 
154.402  of  the  Commission's  regulations 
and  Section  18  of  the  General  Terms 
and  Conditions  of  Midwestem's  tariff. 
Midwestern  states  that  its  new  ACA 
factor  will  be  $0.0022  per  Dth.  This  new 
factor  was  specified  by  the  Commission 
at  the  time  the  Commission  calculated 
the  annual  charge  bill  for  fiscal  year 
2002,  and  is  an  increase  ft'om  its  current 
ACA  factor  of  $0.0001  per  Dth. 

Midwestern  states  that  copies  of  this 
filing  have  been  sent  to  all  of 
Midwestem's  contracted  shippers  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nmnber 
field  to  access  the  document.'  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 


CFR  385.200l(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22876  Filed  9-9-02;  8:45  ami 

BILUNG  CODE  6717-01-P 

DEPARTIMEFJT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Project  No.  2816-017] 

North  Hartland,  LLC;  Notice  of  Petition 
for  Declaratory  Order 

September  3,  2002. 

On  August  15,  2002,  North  Hartland, 
LLC  (NHL),  filed  a  petition  for  a 
declaratory  order  to  resolve  matters 
relating  to  the  transfer  of  the  license  for 
the  North  Hartland  Project  No.  2816, 
located  at  the  U.S.  Army  Corps  of 
Engineers'  North  Hartland  Dam,  on  the 
Ottauquechee  River,  in  Windsor  County, 
Vermont.  The  Commission,  in  June 
2000,  approved  the  transfer  of  the 
license  to  NHL  from  Vermont  Electric 
Generation  &  Transmission  Cooperative 
(VEGT),  through  the  trustee  of  VEGTs 
bankruptcy  estate.  According  to  the 
petition,  the  bankruptcy  trustee  has 
bean  discharged  from  his  duties,  and  the 
project  assets  are  now  in  the  custody 
and  control  of  the  U.S.  Government, 
specifically  the  Department  of  Justice, 
representing  the  Rural  Utilities  Service 
of  the  Department  of  Agriculture. 

The  petition  states  that„  under  Title  30 
of  the  Vermont  Statutes  Annotated, 
section  109,  a  corporation  subject  to  the 
Vermont  Public  Service  Board  (board) 
shall  not  make  a  sale,  lease,  or  series  of 
sales  or  leases  in  any  one  calendar  year 
constituting  ten  percent  or  more  of  the 
company's  property  located  within 
Vermont  and  actually  used  for  public 
service  operations,  except  after 
opportunity  for  hearing  by  the  board 
and  a  finding  by  the  board  that  such  a 
sale  or  lease  will  promote  the  general 
good  of  the  state.  Section  109  provides 
that  a  certificate  of  consent  of  the  board 
shall  be  filed  with  the  secretary  of  state. 
Section  231  of  the  same  statute  provides 
that  a  person,  partnership,  or 
association  desiring  to  own  or  operate  a 
business  over  which  the  board  has 
jurisdiction  must  first  petition  the  board 
to  determine  whether  the  operation  of 
such  business  will  promote  the  general 
good  of  the  state. 

The  petition  states  that  the  board  has 
asserted  authority  under  Title  30  over 
the  transfer  of  the  project  property  to 
NHL  and  over  NHL's  operation  of  the 
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project,  and  that,  over  a  period  of  two 
years,  the  board  has  failed  either  to 
issue  approvals  of  those  actions  or  to 
agree  that  such  approvals  are 
unnecessary.  NHL  requests  that  the 
Commission  issue  a  declaratory  order 
finding  that  action  or  approval  by  the 
board  is  not  required  to  consummate  the 
transactions  approved  in  the 
Commission's  license  transfer  order,  by 
which  NHL  means  the  transfer  of  the 
project  property  and  the  ownership  and 
operation  of  the  project  by  NHL.  NHL 
asks  the  Conmiission  to  determine  that 
the  Commission  has  exclusive 
jmisdiction  over  the  project,  including 
its  sale,  transfer,  ownership,  and 
operation,  to  the  exclusion  of  Title  30, 
the  application  of  which  conflicts  with 
Federal  law. 

Any  person  desiriilg  to  be  heard  or  to 
protest  the  petition  should  file 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  the  Commission's  Rules 
of  Practice  and  Procedure,  18  CFR 
385.210,  385.211  and  385.214.  In 
determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  and  other  comments,  but  only 
those  who  file  a  motion  to  intervene 
may  become  parties  to  the  proceeding. 
Comments,  protests,  or  motions  to 
intervene  must  be  filed  within  15  days 
of  publication  of  this  notice  in  the 
Federal  Register  and  must  bear  in  all 
capital  letters  the  title  "COMMENTS," 
"PROTEST,"  or  "MOTION  TO 
INTERVENE,"  as  applicable,  and  Project 
No.  2816-017. 

Comments,  protests,  and 
interventions  may  be  filed  electronically 
via  the  internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 

Send  the  filings  (original  and  8 
copies)  to:  The  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
The  Petition  for  Declaratory  Order  is 
available  for  review  at  the  Commission 
in  the  Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-22885  Filed  9-9-02;  8;45  am) 

BILUNG  CODE  6717-«1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-506-000] 

Norttwm  Border  Pipeline  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  4,  2002. 

Take  notice  that  on  August  29,  2002, 
Northern  Border  Pipeline  Company 
(Northern  Border)  tendered  for  filing  to 
become  part  of  Northern  Border 
Pipeline  Company's  FERC  Gas  Tariff, 
First  Revised  Volume  No.  1,  the 
following  tariff  sheet  to  become  effective 
October  1,2002: 

Second  Revised  Sheet  Number  99 

Northern  Border  states  that  the 
purpose  of  this  filing  is  to  update 
Northern  Border's  tariff  to  reflect  the 
Annual  Charge  Adjustment  (ACA)  factor 
effective  for  the  twelve-month  period 
beginning  October  1 ,  2002  pursuant  to 
Section  154.402  of  the  Commission's 
regulations  and  Section  16  of  the 
General  Terms  and  Conditions  of 
Northern  Border's  tariff.  Northern 
Border  states  that  its  new  ACA  factor 
will  be  $0.0022  per  Dth.  This  new  factor 
was  specified  by  the  Commission  at  the 
time  the  Commission  calculated  the 
aimual  charge  bill  for  fiscal  year  2002, 
and  is  an  increase  from  its  current  ACA 
factor  of  $0.0001  per  Dth. 

Northern  Border  states  that  copies  of 
this  filing  have  been  sent  to  all  of 
Northern  Border's  contracted  shippers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 


protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson.  Jr., 

Deputy  Secretan. 

|FR  Doc.  02-2287.5  Filed  ')-9-02;  H:4.'i  Hm| 

WLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 0-000] 

Questar  Pipeline  Company;  Notice  of 
Tanrif  Filing 

September  4.  2002. 

Take  notice  that  on  August  29.  2002. 
Questar  Pipeline  Company  (Questar), 
tendered  for  filing  FERC  Gas  Tariff,  the 
following  tariff  sheets,  to  be  effective 
October  1,2002: 

First  Revised  Volume  \o.l 

Twenty-Fifth  Revised  Sheet  No.  5 
Fourteenth  Revised  Sheet  No.  6 

Orifiinal  Volume  .Vo.  3 
Thirty-Third  Revised  Sheet  No.  8 

Questar  states  that  this  filing 
incorporates  into  its  storage  and 
transportation  rates  the  annual  charge 
adjustment  (ACA)  unit  rate  of  S0.00212 
per  Dth.. 

Questar  states  that  copies  of  this  filing 
were  served  upon  Questar's  customers, 
the  Public  Service  Commission  of  Utah 
and  the  Public  Service  Commission  of 
Wyoming. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
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last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[PR  Doc.  02-22879  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-5a2-000] 

Southern  Natural  Gas  Company; 
Notice  of  Termination  of  Gattiering 
Service 

September  4.  2002. 

Take  notice  that  on  August  16,  2002, 
Southern  Natural  Gas  Company 
(Southern)  tendered  for  filing,  pursuant 
to  Section  4  of  the  Natural  Gas  Act,  a 
notice  of  termination  of  gathering 
service  provided  on  Southern's  LP— 49, 
LF-50,  LF-51  and  LF-52  Lines  and 
appurtenant  facilities  in  the  Logansport 
Field,  Desoto  Parish,  Louisiana. 
Southern  plans  to  abandon  these 
facilities  as  it  is  no  longer  economic  for 
it  to  maintain  them.  Southern  proposes 
the  effective  date  of  October  1,  2002. 

Southefn  states  that  it  has  served 
copies  of  the  filing  upon  each  of 
Southern's  customers  emd  interested 
state  conunissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  11,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
HTvw./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 


field  to  access  the  docimient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22874  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-508-000] 

Sumas  International  Pipeline  Inc.; 
Notice  of  Rate  Rilng 

September  4,  2002. 

Take  notice  that  on  August  27,  2002, 
Sumas  International  Pipeline  Inc.  (SIPI), 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  Original  Volume  No.  2, 
Tenth  Revised  Sheet  No.  4,  with  a 
proposed  effective  date  of  October  1 , 
2002. 

SIPI  states  that  the  above  tariff  sheet 
reflects  the  new  ACA  imit  surcharge  rate 
of  $0.0022  per  Dth.  As  the  new  ACA 
rate  is  an  increase,  SIPI  has  sought  a 
waiver  to  allow  the  collection  of  the 
new  rate  effective  1  October  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  thre6  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 


paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22877  Filed  9-9-02;  8:45  am] 

MLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-509-000] 

TransColorado  Gas  Transmission 
Company;  Notice  of  Tariff  Filing 

September  4,  2002. 

Take  notice  that  on  August  29,  2002, 
TransColorado  Gas  Transmission 
Company  (TransColorado),  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Original  Volxmie  No.  1,  Seventh  Revised 
Sheet  No.  20  to  be  effective  October  1, 
2002. 

TransColorado  states  that  this  filing 
incorporates  into  its  transportation  rates 
the  revised  annual  charge  adjustment 
imit  rate  of  $0.0021  per  Dth. 

TransColorado  states  that  copies  of 
this  filing  were  served  upon 
TransColorado's  customers,  the 
Colorado  Public  Utilities  Conunission 
and  the  New  Mexico  Public  Utilities 
Commission. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Conmiission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  vnll 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  re\iew  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Conunission  strongly 
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encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22878  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTIMENT  OF  ENERGY 

[Project  Nos.  13S-016  ft  2195-008— Oregon] 

Portland  General  Electric  Company; 
Notice  of  Availability  of  Environmental 
Assessment 

September  3,  2002. 

In  accordance  with  the  National 
Enviroimiental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Conunission) 
Regulations,  18  CFR  part  380  (Order  No. 
486,  52  FR  47897),  the  Office  of  Energy 
Projects  has  reviewed  the  application 
for  amendment  of  license  for  the  Oak 
Grove  Project  No.  135  and  North  Fork 
Project  No.  2195,  located  on  the  Oak 
Grove  and  Clackamas  Rivers,  in 
Clackamas  Coimty,  Oregon,  and  has 
prepared  an  Enviroimiental  Assessment 
(EA)  for  the  project.  The  project 
occupies  Federal  lands  under  the 
administration  of  the  U.S.  Forest  Service 
and  Bureau  of  Land  Management. 

The  EA  contains  the  stans  analysis  of 
the  potential  environmental  effects  of 
Portland  General  Electric  Company's 
proposed  license  amendment,  and 
various  alternatives,  including  no- 
action,  and  concludes  that  approving 
the  amendment  of  license,  with 
appropriate  environmental  measures, 
would  not  constitute  a  major  Federal 
action  that  would  significantly  affect  the 
quality  of  the  human  environment. 

Any  comments  should  be  filed  within 
30  days  from  the  date  of  this  notice  and 
should  be  addressed  to  Magalie  R.  Salas, 
Secretary,  Federal  Energy  Regulatory 
Conunission,  888  First  Street,  NE., 
Room  1-A,  Washington,  DC  20426. 
Please  affix  "Project  No.  135  and  2195" 
to  all  comments.  The  EA  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  docvunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  internet  in  lieu  of 
paper.  See,  18  CFR  385.2002(a)(l)(iii) 
and  the  instructions  on  the 
Conmiission's  web  site  imder  the  "e- 


filing"  link.  The  Commission  strongly 
encourages  electronic  filings. 

For  further  information,  contact 
William  Guey-Lee  at  (202)  219-2808. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-22884  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY  , 

Federal  Energy  Regulatory 
Commission 

[Project  No.  516-319,  -321 ,  -326,  -329, 
-330,  -331 ,  -332,  -333,  -354,  -355.  -356, 
-357, 358  and  -359] 

Soutfi  Carolina  Electric  &  Gas 
Company;  Notice  of  Environamental 
Assessment 

September  4,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969  and 
the  Federal  Energy  Regulatory 
Commission's  (Commission's) 
regulations,  the  Office  of  Energy  Projects 
has  reviewed  the  applications  dated 
March  20,  June  26  and  November  27, 
2000,  and  August  22,  2001,  requesting 
the  Commission's  approval  to  sell 
project  land  for  future  private 
development  at  the  Saluda  Project, 
located  on  the  Saluda  River  in 
Lexington,  Saluda  and  Newberry 
Coimties,  South  Carolina,  and  has 
prepared  an  Environmental  Assessment 
(EA)  for  the  proposed  action. 

Copies  of  the  EA  can  be  viewed  at  the 
Commission's  Public  Reference  Room, 
Room  2A,  888  First  Street,  NE., 
Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  The  EA  may  also  be 
viewed  on  the  Commission's  web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY.  (202)  208-1659. 

Any  comments  on  the  EA  should  be 
filed  within  60  days  from  the  date  of 
this  notice  and  should  be  addressed  to: 
Magalie  Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC,  20426. 
Please  affix  "Saluda  Project  No.  516- 
319.etc."  to  the  first  page  of  your 
comments.  All  timely  filed  comments 
will  be  considered  in  the  Commission 
order  addressing  the  proposed  sale  of 
project  land  for  future  private 
development.  Comments,  protests  and 
iriterventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-filing"  link. 


For  further  information,  please 
contact  Jack  Harmula  at  (202)  219-0116. 

Linwood  A.  Watson,  |r.. 

Deputy  Secretar}'. 

(FR  Doc.  02-22873  Filed  9-9-02;  8:45  am] 

BtLUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RIMe-l-OOO] 

Regulations  Governing  Off-tiie-Record 
Communications;  Public  Notice 

September  3,  2002. 

This  constitutes  notice,  in  accordance 
with  18  CFR  385.2201(h),  of  the  receipt 
of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222. 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  communication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportunity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Commission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010,  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 
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The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
MTvw./eiT.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

Exempt 


Docket  No. 

Date  filed 

Presenter  or 
requester 

1 .  Project  No. 

8-28-02 

Greg  Moore. 

2030-036. 

2.  CP01-415- 

8-28-02 

David  Brady. 

000. 

3.  CP01-415- 

8-28-02 

Ron  Mead- 

000. 

ows. 

4.  CPOO-415- 

8-28-02 

David  Carroll. 

000. 

5.  CP01^15- 

8-28-02 

Jason  L. 

000. 

Brown. 

6.  CP01-415- 

8-28-02 

Ron  Mead- 

000. 

ows,  Jeff 
Clark,  et 
al.^ 

7.  CP01^15- 

8-28-02 

Judy  Barnard. 

000. 

8.  CP01-415- 

8-29-02 

Shirley  Hol- 

000. 

land.2 

9.  CP01^15- 

8-29-02 

Vickie  Hol- 

000. 

' 

land  Col- 
lins. 

10.  CP01-415- 

&-29-02 

Jerry  F. 

000. 

Somers. 

1  Summary  of  Discussion  Items  for  8/22/02 
Meeting  witfi  Blue  Ridge  Coalition. 

2  Five  separate  submittals  for  Ms.  Shirley 
Holland  in  CP01 -41 5-000  on  8/29/02. 

Magalie  R.  Sales, 

Secretary. 

[FR  Doc.  02-22886  Filed  9-»-02;  8:45  am] 

BHJJNG  CODE  6n7-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7373-7] 

Access  to  Confidential  Business 
Infonnation  by  Enrollees  Under  the 
Senior  Environmental  Employment 
Program 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  EPA  has  authorized  grantee 
organizations  under  the  Senior 
Environmehtd  Employment  (SEE) 
Program,  and  their  enrollees;  access  to 


information  which  has  been  submitted 
to  EPA  under  the  environmental  statutes 
administered  by  the  Agency.  Some  of 
this  information  may  be  claimed  or 
determined  to  be  confidential  business 
information  (CBI). 

DATES:  Comments  concerning  CBI 
access  will  be  accepted  on  or  before 
September  16,  2002. 

ADDRESSES:  Comments  should  be 
submitted  to:  Susan  Stregt,  National 
Program  Director,  Senior  Environmental 
Employment  Program  (MC  3650A},  U.S. 
Enviroimiental  Protection  Agency;  Ariel 
Rios  Building,  1200  Pennsylvania  Ave,, 
NW.,  Washington,  DC  20460. 
(Telephone  (202)  564-0410). 

SUPPLEMENTARY  INFORMATION:  The 
Senior  Environmental  Employment 
(SEE)  program  is  authorized  by  the 
Environmental  Programs  Assistance  Act 
of  1984  (Pub.  L.  98-313),  which 
provides  that  the  Administrator  may 
"make  grants  or  enter  into  cooperative 
agreements"  for  the  purpose  of 
"providing  technical  assistance  to: 
Federal,  State,  and  local  environmental 
agencies  for  projects  of  pollution 
prevention,  abatement,  and  control." 
Cooperative  agreements  under  the  SEE 
program  provide  support  for  many 
functions  in  the  Agency,  including 
clerical  support,  staffing  hot  lines, 
providing  support  to  Agency 
enforcement  activities,  providing  library 
services,  compiling  data,  and  support  in 
scientific,  engineering,  financial,  and 
other  areas. 

In  performing  these  tasks,  grantees 
and  cooperators  under  the  SEE  program 
and  their  enrollees  may  have  access  to 
potentially  all  documents  submitted 
under  the  Resource  Conservation  and 
Recovery  Act,  Clean  Air  Act,  Clean 
Water  Act,  Safe  Drinking  Water  Act, 
Federal  Insecticide,  Fimgicide  and 
Rodenticide  Act,  and  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  to  the 
extent  that  these  statutes  allow 
disclosure  of  confidential  information  to 
authorized  representatives  of  the  United 
States  (or  to  "contractors"  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act).  Some  of  these 
documents  may  contain  information 
claimed  as  confidential. 

EPA  provides  confidential 
information  to  enrollees  working  under 
the  following  cooperative  agreements: 


Cooperative  agreement  No. 


Organiza- 
tion 


National  Association  for  Hispanic  Elderly 


CQ-830339 


Cooperative  agreement  No. 


Organiza- 
tion 


National  Asian  Pacific  Canter  on  Aging 


CQ-828126 


NAPCA 


National  Caucus  and  Center  on  Blacic 
Aged,  Inc. 


CQ-829752 
CQ-829753 
CO-829754 
CQ-829755 
CQ-829756 
CQ-829757 


NCSA 
NCSA 
NCSA 
NCSA 
NCBA 
NCSA 


National  Council  On  the  Aging,  Inc. 


CQ-828243 
CO-829502 
CQ-829575 
CQ-829652 
CQ-829685 


NCOA 
NCOA 
NCOA 
NCOA 
NCOA 


National  Senior  Citizens  Education  and 
Research  Center 


CQ-829684 
CO-830383 


NSCERC 
NSCERC 


NAHE 


Among  the  procedures  established  by 
EPA  con^dentiality  regulations  for 
granting  access  is  notification  to  the 
submitters  of  confidential  data  that  SEE 
grantee  organizations  and  their  enrollees 
will  have  access.  40  CFR  2.201(h)(2)(iii). 
This  document  is  intended  to  fulfill  that 
requirement. 

The  grantee  organizations  are  required 
by  the  cooperative  agreements  to  protect 
confidential  information.  SEE  enrollees 
are  required  to  sign  confidentiality 
agreements  and  to  adhere  to  the  same 
security  procedures  as  Federal 
employees. 

Dated:  September  4,  2002. 
Donald  W.  Sadler, 
Director,  Human  Resources  Staff  ^tl. 
(FR  Doc.  02-22987  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  6SS0-60-P 


ENVIRONIAENTAL  PROTECTION 
AGENCY 

[FRL-7373-4] 

Proposed  Second  Administrathre 
Cashout  Settlement  Under  Section 
122(g)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act;  In  Re: 
Beede  Waste  Oil  Superfund  Site, 
Plaistow,  NH 

AGENCY:  Enviroimiental  Protection 

Agency. 

ACTION:  Notice  of  proposed  second 

administrative  settlement  and  request 

for  public  comment. 
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SUMMARY:  In  accordance  with  section 
122(i)  of  the  Comprehensive 
Environmental  Response, 
Compensation,  and  Liability  Act,  as 
amended,  42  U.S.C.  9622(i),  notice  is 
hereby  given  of  a  proposed  second 
administrative  settlement  for  recovery  of 
past  and  projected  future  response  costs 
concerning  tlie  Beede  Waste  Oil 
Superfund  Site  in  Plaistow,  New 
Hampshire  with  the  settling  parties 
listed  in  the  Supplementary  Information 
portion  of  this  notice.  The  U.S. 
Environmental  Protection  Agency — 
Region  I  (EPA)  is  proposing  to  enter  into 
a  second  de  minimis  settlement 
agreement  to  address  claims  under  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended  ("CERCLA"). 
42  U.S.C.  9601  et  seq.  Notice  is  being 
published  to  inform  the  public  of  the 
proposed  second  settlement  and  of  the 
opportunity  to  comment.  This  second 
settlement,  embodied  in  a  CERCLA 
section  122(g)  Administrative  Order  on 
Consent  ("AOC"),  is  designed  to  resolve 
each  settling  party's  liability  at  the  Site 
for  past  work,  past  response  costs  and 
specified  future  work  and  response 
costs  through  covenants  under  sections 
106  and  107  of  CERCLA,  42  U.S.C.  9606 
and  9607,  as  well  as  to  resolve  each 
such  settling  party's  liability  at  the  Site 
for  past  response  costs  and  estimated 
future  response  costs  by  the  State  of 
New  Hampshire,  through  its  Department 
of  Environmental  Services.  The 
proposed  AOC  requires  the  settling 
parties  listed  in  the  Supplementary 
Information  section  below  to  pay  an 
aggregate  total  of  approximately 
S4,765, 118.10.  For  thirty  (30)  days 
following  the  date  of  publication  of  this 
notice,  the  EPA  will  receive  written 
comments  relating  to  the  settlement. 
The  EPA  will  consider  all  comments 
received  and  may  modify  or  withdraw 
its  consent  to  the  settlement  if 
comments  received  disclose  facts  or 
considerations  which  indicate  that  the 
settlement  is  inappropriate,  improper, 
or  inadequate.  The  EPA's  response  to 
any  comments  received  will  be  available 
for  public  inspection  at  the  EPA  Records 
Center,  1  Congress  Street,  Boston,  MA 
02114-2023  (Telephone  Number:  617- 
918-1440). 

DATES:  Comments  must  be  submitted  on 
or  before  October  10,  2002. 
ADDRESSES:  The  proposed  second 
settlement  is  available  for  public 
inspection  at  the  EPA  Records  Center,  1 
Congress  Street,  Boston,  MA  02114- 
2023.  Please  call  617-918-1440  to 
schedule  an  appointment.  A  copy  of  the 
proposed  second  settlement  may  be 
obtained  from  Kristin  Balzano,  U.S. 


Environmental  Protection  Agency, 
Region  1, 1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023 
(Telephone  Number:  617-918-1772). 
Comments  should  reference  the  Beede 
Waste  Oil  Superfund  Site  in  Plaistow, 
New  Hampshire  and  EPA  Docket  No. 
CERCLA-O1-2002-O025  and  should  be 
addressed  to  Kristin  Balzano,  U.S. 
Environmental  Protection  Agency, 
Region  1, 1  Congress  Street,  Suite  1100 
(SES),  Boston,  MA  02114-2023. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cindy  Lewis,  U.S.  Environmental 
Protection  Agency,  Region  I,  1  Congress 
Street,  Suite  llOO'  (SES),  Boston.  MA 
02114-2023  (Telephone  Number:  617- 
918-1889). 

SUPPLEMENTARY  INFORMATION:  This 
section  contains  a  list  of  the 
approximately  415  settling  parties.  Each 
party  name  is  listed  as  it  appears  on  the 
current  EPA  list  of  potentially 
responsible  parties  (PRPs)  and  many  of 
the  names  are  followed  by  a 
parenthetical  which  refers  to  the  name 
the  party  listed  on  the  AOC  signature 
page.  The  following  is  a  list  of  the 
settling  parties,  including  settling 
federal  agencies,  to  the  proposed  second 
settlement:  AEP  Industries,  Inc.. 
Agawam  Service  Center.  Inc.,  Al  & 
Paul's  Auto  Sales,  Inc.,  All-Rite  Auto, 
Inc.,  Altieri  Service,  Inc.,  A.M. A. 
Transportation  Company.  Inc.,  Anchor 
Motor  Freight,  Inc.  (Penske  Truck 
Leasing  Company.  LP).  Andover  Auto  & 
Truck  Service,  Inc.,  Andover  Street 
Motor  Sports  LP  (d/b/a  Acura  of 
Peabody),  Andy's  Auto  Service,  Anton's 
Cleaners,  Inc.,  ARAMARK  Uniform  and 
Career  Apparel.  Inc.,  Arlex  Oil 
Corporation.  Army  &  Air  Force 
Exchange  Service.  Arrington  Services. 
Inc.,  Arsenal  Auto  Ser\'ice,  Atlantic 
Broom  Service,  Auburndale  Service 
Center  LLC,  Auto  Body  &  Tire  Center, 
Inc.  (d/b/a  Cape  Auto  Body),  Auto  Craft 
Enterprises.  Auto  Hospital,  Bailey  Motor 
Sales,  Inc.,  Baker-Wright  Auto  Electric 
Service,  Bancroft  Motors,  Inc..  Barbas 
Trucking  Company.  Inc..  Beacon  Hill 
Sunoco,  Beaulieu  Trucking,  Belmont 
Springs  Water  Company,  Inc..  Berardi 
Automotive,  Inc.,  Berardi  Bros  Auto 
Body,  Berman  Repair  &  Sales,  Inc., 
Betley  Chevrolet  Buick.  Inc., 
Bettencourt  Machine  Company.  Inc.. 
Bill's  Auto  Repair,  BJ's  Wholesale  Club. 
Inc.,  Blakeslee  Sales.  Blount  Marine 
Corporation,  BME  Engineering,  Inc.,  Bob 
&  Jim's  Service  Station,  Inc.,  Bob  Pion 
Pontiac-Buick-GMC,  Inc.,  Borden  Foods 
Corporation,  Boro  Sand  &  Stone 
Corporation,  Bouchard  &  Son,  Inc.. 
Bresnahcm  Ice  Company.  Brian  Egan  and 
Gregory  Egan,  Brian's  Auto  Service,  Inc., 
Broadway  Foreign  Auto  Repairs, 


Broadway  Rental,  Inc.  (d/b/a  Taylor 
Rental  Center).  Broadway  Tire  &  Auto 
Company,  Inc.,  Brockton  Rental  Ser\ice. 
Inc..  Brodie,  Inc.,  Brooks  School. 
Brownie's  Texaco  Service.  Inc..  Brown's 
Service  Station,  Bruce's  Tremont  Street 
Garage.  Bubbles.  Inc..  Burke  Distributing 
Corporation,  Cabot  Cabot  &  Forbes, 
Callan  Automotive  Ser\'ice. 
CambridgeSide  Galleria,  Inc..  Campello 
Coal  Company.  Inc..  Carlson's  Motor 
Sales.  Inc..  Casoli  Sand  &  Gravel.  Inc.. 
Cedar\'iew  Filling  Station.  Inc..  Central 
Motors.  Inc..  Centre  Trucking  Services. 
Inc.,  Century  Trailer  Sales.  Inc..  Charles 
Doucette  (d/b/a  Charlie's  Garage). 
Charles  M.  Rollins  Company.  Inc.. 
Charlie's  Auto  Service.  Chicos  Sunoco, 
Chute  Fuel.  City  of  Attleboro.  MA,  City 
of  Beverly.  MA.  City  of  Brockton.  MA. 
City  of  Cambridge.  MA,  City  of 
Manchester,  NH.  City  of  New  Bedford, 
MA.  City  of  Pawtucket,  Rl,  City  of 
Portsmouth,  NH,  City  of  Somer\'ille. 
MA.  City  of  Taunton.  MA.  City  of 
Waltham,  MA,  Clarence  H.  Knight,  Inc.. 
Clark  Motor  Company.  Inc..  Clay 
Chevrolet.  Inc..  Cleghorn  Oil.  Inc..  Coan. 
Inc..  Compaq  Computer  Corporation 
(wholly-owned  by  Hewlett-Packard 
Company).  Conley  Group,  Inc., 
Contemporary.'  Chrysler  Plymouth 
Dodge,  Inc.,  CPC  Division  US  Filter 
Wastewater  Group,  Crystal  Motor 
Express,  Inc..  Crystal  Transport.  Inc..  D. 
DiMartino  Construction  Corporation.  D  ] 
Basile  Jr..  Inc..  Damon  Pontiac.  Inc., 
Dana  Hall  School.  Dan's  Auto  Service. 
Inc..  Dan's  Service  Center.  Dave  Gove 
Auto  Repair.  Inc.,  David  J.  Coomher  (d/ 
b/a  Dave's  Garage).  Davis  &  Tripp.  Inc.. 
Davis  Exxon.  Davis  Motor  Service 
Corporation.  Davis  Towing.  Inc..  DCM 
Liquidation  Corporation  (f/k/a  DiaCom 
Corporation).  Dead  River  Company. 
Delongchamp  Auto  Company.  Inc.. 
Demoulas  Supermarket.  Inc.  (Retail 
Management  &  Development.  Inc. 
(RMD)).  Denaults  Auto  Repair.  Diamond 
Crystal  Specialty  Foods.  Inc.  (a 
subsidiar\'  of  Imperial  Sugar  Company). 
D.L.  Maher  Company,  Domenick  Zanni 
Sons.  Inc..  Dom's  Motor  Ser\ice  (d/b/a 
Riverside  Kawasaki-Yamaha).  Don's 
Garage,  Inc..  Douglas  D.  x^ndersen. 
Down  East  Drilling.  Dracut  Tire  Shop. 
Inc..  Drew's  Ser\'ice  .Station,  Drum  Hill 
Construction  Corporation.  Duston  Oil 
Company.  Inc.,  E  &  S  Mobile  Service. 
Inc..  Eagle  Flight  Center.  Inc..  Early  & 
Sons.  Inc.,  East  Coast  Petroleum 
Corporation.  Eastham  Auto  Sales.  Inc.. 
Edgcomb  Metals  Company  (and  c:urrenl 
successor,  Edgcomb  Metals  Company, 
LLC).  Edgemont  Oil  Company.  Energy 
Machinery.  Inc..  Essex  Gas  Company. 
Exit  4  Ser\'ice  Corporation  (d/b/a  Super 
Shell  Foodmart).  Falmouth  Toyota.  Inc.. 
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Fenway  Mutual/George  Pagounis, 
Femandes  &  Sons  Construction 
Company,  Inc.,  Fiori's  Depot  Motors, 
Inc.,  Fireside  Nissan,  Inc.,  First  Realty 
Trust,  Fishery  Products  International, 
Foss  Motors.  Inc.,  Foundry  Street 
Garage,  Fowler's  Express.  Inc..  Frank  C. 
Dunlap.  Inc.,  Frank's  Auto  Repair.  Inc., 
Frank's  Garage.  Fred  W.  Smith,  Inc., 
Frederick  M.  Shaw,  Inc.  (d/b/a  Shaw 
Saab).  Fred's  Repair  Service,  G  &  G 
Cycle  Sales  of  Salisbury,  Inc.,  G  &  G 
Enterprises.  Inc.,  G  &  S  Management 
Corporation  (successor  of  Tolpin 
Marketing,  d/b/a  Franklin  Ford/Tilton 
Chrysler),  G.  Conway,  Inc.,  George 
Cullen's  Garage,  Godin  Bros,  Inc., 
Gonthier's  Service  Station,  GoodNews 
Garage,  Grant  Plastics,  Inc.,  Great  Neck 
Saw  Manufacturers,  Inc./Buck  Brothers, 
Greater  Lavsrrence  Sanitary  District, 
Groton-Dunstable  Regional  School 
District,  GTE  Sylvania  Corporation  (GTE 
Operations  Support  Incorporated. 
Successor),  Guill  Tool  &  Engineering 
Company,  Inc.,  Hamel  Brothers  Service, 
Inc.,  Hammond  Park  Trust,  Handy  & 
Harmcm  Electronics  Materials.  Hans' 
Foreign  Auto  Repair.  Harbro  Auto 
Service,  Harold  P.  Hansen  (d/b/a  Miller 
Auto  Service).  Harrington  Paving, 
Hathaway  Transmission  Service,  Inc., 
Heating  Oil  Partners  LP.  Heidimarie 
Service  Corporation,  HE}  Corporation. 
Hendrix  Wire  &  Cable  (Thomas  &  Betts 
Corporation),  Heritage  Operating  LP  (f/ 
k/a  Kingston  Propane.  Inc.).  Hogan  Tire 
Centers.  Inc.,  Holden  Heating  Company 
(n/k/a  Agway  Energy  Products  LLC), 
Hollingsworth  &  Vose  Company. 
Holmes  Products  Corporation  (n/k/a 
The  Holmes  Group.  Inc.).  Honda  Cars  of 
Boston  (Atala  Corporation),  Honeywell, 
Inc.  (Honeywell  International.  Inc.,  Bull 
HN  Information  Systems.  Inc.),  Hub 
Starters  &  Alternators,  Inc..  Huggard  & 
Ewing.  Inc.,  Hyannis  Nissan.  Inc.. 
Imported  Cars  of  Worcester.  Inc.. 
Interstate  Brands  Corporation  (f/k/a 
Nissen  Bakeries).  Interstate  Brands 
Corporation.  Interstate  Brands 
Corporation  (f/k/a  Sunbeam  Bakers), 
Interstate  Gas  &  Oil  Corporation.  Irving 
Oil  Corporation.  Irving's  Service  Center, 
Inc.,  J.J.  O'Brien  &  Sons,  Inc.,  J.L. 
Hammett  Company,  J.M.  Cashman.  Inc., 
James  A.  Mahoney  &  Sons,  Inc., 
Jefferson  Smurfit  Corporation  (U.S.). 
Jefferson  Smurfit  Corporation  (U.S.)(f/k/ 
a  Container  Corp  of  America),  Joan 
Fabrics  Corporation,  John  H.  Fuccione 
(d/b/a  Burlington  Auto  Service),  John  C. 
Sarette  (on  behalf  of  Johimy's  Tire  & 
Battery  d/b/a  JT&B  Texaco),  John  J. 
Benson,  Inc.,  John  Mento.  Inc..  John  W. 
Cutter.  Inc.  (d/b/a  AAMCO 
Transmissions).  John's  Citgo.  Johnson 
Controls.  Inc.  (Hoover  Universal.  Inc.), 


Jones  Lang  LaSalle  Management 
Services.  Inc.  (Jones  Lang  LaSalle 
Americas.  Inc.,  Successor),  Joseph  J. 
Miliano,  Joseph  R.  Morin,  Inc.,  Keller 
Company,  Inc.,  Kevin  King  Enterprises 
Company,  Inc.,  Knight  Oil,  Inc.,  Lake 
Avenue  Gulf,  Law  Motor  Freight,  Inc. 
(d/b/a  Heavy  Duty  Truck  &  Diesel 
Service),  Lawrence-Lynch  Corporation, 
Lewis  Builders,  Inc.  (Successor  to  Lewis 
Equipment  Company,  Inc.),  Leon  G. 
Caron  (d/b/a  C&D  Auto  Glass  &  Repair 
Service).  Lucchetti's  Service  Center, 
Inc.,  Lynn  Sign,  Inc.,  Lyons  Enterprises, 
Inc.,  M/A-Com,  Inc.,  Mackenzie  Trust, 
Madico,  Inc.,  Maffee's  Garage,  Inc., 
Magic  Discount  Muffler,  Inc.,  Maher 
Bros  Auto  Sales  &  Service,  Inc.,  Main 
Street  Auto  Sales,  Mandeville  Chevrolet, 
Inc.,  Marblehead  Trading  Company, 
Marken  Properties,  Inc.,  Markings,  Inc., 
Mar-Lee  Mold  Company,  Inc.  (n/k/a 
Mar-Lee  Companies,  Inc.),  Marois 
Brothers,  Inc..  Marty's,  Inc., 
Massachusetts  Adjutant  General  (State 
of  Massachusetts  and  United  States  on 
behalf  of  U.S.  Army),  Massachusetts 
Turnpike  Authority,  Massachusetts  Port 
Authority.  Mass-Vac,  Inc.,  Matty's 
Service,  Max  Levine  and  Company,  Inc., 
McFarland  Ford  Sales,  Inc.,  McGreevy 
Buick-Cadillac.  Inc..  Mears  Tractors, 
Inc.,  Medford  Automatic  Transmission, 
Inc..  Metech  International,  Inc.  (f/k/a 
Boliden  Metech,  Inc.),  Methuen  Motor 
Mart,  Inc.,  Mike's  Service  Station,  Mine 
Safety  Appliances  Company, 
Minuteman  Regional  Vocational 
Technical  School  District,  Minuteman 
Volkswagen,  Inc.,  Mitch  and  Rogers 
Auto  Service,  MoUoy's  Garage,  Inc., 
Monro/Speedy  Muffler  Group  (Monro 
Muffler  Brake.  Inc.,  Successor), 
Monsanto  (n/k/a  Pharmacia  Corporation 
by  Solutia,  Inc.).  Montachusett  Regional 
Vocational  Technical  School  District, 
Monument  Square  Sunoco  Service 
Center.  Mount  Auburn  Hospital,  Multi- 
State  Roofing,  Inc.,  NAI  Enterprises,  Inc. 
(d/b/a  Wellesley  Toyota),  Nashua 
Corporation,  Ned's  H/D  Towing  & 
Service,  New  Hampshire  Adjutant 
General  (State  of  New  Hampshire  and 
United  States  on  behalf  of  U.S.  Army), 
New  Penn  Motor  Express,  Inc.,  Newman 
Ford  Sales,  Inc.,  North  River  Motors, 
Inc. ,  North  Shore  Regional  Vocational 
School  District,  Northeast  Builders 
Transport,  Inc.,  Northeast  Refrigeration 
&  Heating  Company,  Inc.  (d/b/a 
Northeast  Equipment),  Olin  Corporation 
(f/k/a  Olin  Hunt  Specialty  Products, 
Inc.).  P  &  M  Service  Center,  Inc.,  P.A. 
Landers,  Inc.,  Pciragios  Enterprise,  Inc., 
Patalano  Chrysler  Plymouth,  Inc.,  Paul  J. 
Tocchio  (d/b/a  Paul's  Transmission 
Repair),  Paul's  Auto,  Paul's  Auto 
Service,  Inc..  PCI  Group,  Inc.  (Scovill 


Fasteners,  Inc.,  Successor),  Penta  Auto 
Body  Company,  Inc.,  Peterborough  Oil 
Company,  Inc.,  Phil  Jr's  Mobil,  Phillips 
Exeter  Academy,  Plaistow  Precast 
Corporation,  Plaistow  Service  Center, 
Plant  Action,  Inc.,  Polyclad  Laminates, 
Inc.,  Poulin  Corporation,  Power's 
Service  Station,  Inc.,  Prompt 
Construction  Company,  Inc.,  Quinn 
Bros  Corporation,  R.S.  Audley,  Inc., 
Ralph  J.  Scovotti  (d/b/a  Bradford 
Towing  Company),  Ra)miond's  Hilltop, 
Inc.,  Ray's  Auto  Service,  Inc.,  Raytheon 
Company,  Rent-A-Tool,  Inc.,  Rhode 
Island  Convention  Center  Authority, 
Richard  Tanning  Company,  Inc., 
Richie's  Mobil,  Inc.,  Riverside 
Transmission  Company,  Robert  A. 
Chiacchio,  Robert  Fawcett  &  Son 
Company,  Inc.,  Robert  K.  Sweet  Jr.  (d/ 
b/a  Buddy's  Garage),  Rochester  Lincoln 
Mercury,  Rose's  Oil  Service,  Inc.,  Roy's 
Place,  RPP  Corporation,  S  &  E  Auto 
Service  &  Sales,  Inc.,  S  &  L  Automotive 
Repair,  Inc.  (d/b/a  Dow's  Gulf),  Saef 
Lincoln  Mercury,  Inc.,  Salem  State 
College,  Salisbury  Auto  Salvage,  San- 
Vel  Concrete  Corporation  (Lone  Star 
Industries,  Inc.),  Sawtelle  Brothers,  Inc., 
Sawyer  Enterprises,  Inc.,  Saxonville 
Realty  Trust,  Saybolt,  Inc.  (Saybolt  LP), 
S.B.E.,  Inc.,  Schlott  Company,  Inc., 
School  Administrative  Unit  Fifty-Six. 
Scott's  Auto  Clinic,  Scotty's  Service, 
Inc.,  Scott- Williams,  Inc.,  Seacoast  Auto 
Parts,  Inc.,  Seacoast  Volkswagen,  Inc., 
SGS  Control  Services,  Inc.,  Shaughnessy 
Crane  Service,  Inc.  (Shaughnessy  & 
Ahem  Company),  Showcase  Isuzu,  Inc., 
Silva  Tire  Depot,  Inc.,  Skilling  &  Sons, 
Inc.,  Sons  of  Mary,  Health  of  the  Sick, 
Inc.,  Southcoast  Hospitals  Group,  Inc. 
(d/b/a  Saint  Luke's  Hospital),  Spalding 
Construction,  Inc.,  St.  Margaret  Parish, 
St.  Mary's  Rectory  (The  Roman  Catholic 
Bishop  of  Fall  River,  a  corporation),  St. 
Peters  Realty  Trust,  Standard-Thomson 
Corporation,  Stephen  Antinarelli,  Inc., 
Stephen  E.  Shamban  (Chapter  7  Trustee 
of  NAIC  of  New  Bedford,  Inc.),  Stephen 
H.  Craig  (d/b/a  Plympton  Service 
Center),  Stephen  J.  Pettepit,  Stroock  & 
Stroock  &  Lavan  LLP/Kaye,  Failkow, 
Richmond  &  Rothstein),  Sullivan  Bros 
Nissan  Lincoln-Mercury,  Inc.,  Sullivan 
Tire  Company,  Inc.,  Sun  Auto  Rental 
Company,  Inc.,  Tatnuck  Mobil,  Teknor 
Apex  Company,  The  Charles  Stark 
Draper  LabcH-atory,  Inc.,  The  Dodge 
Company,  Inc.,  "The  Drucker  Company 
LTD..  The  Hertz  Corporation,  The 
Salvation  Army,  The  Stop  &  Shop 
Supermarket  Company  (and  Purity 
Supreme,  Inc.),  The  Wakefield 
Corporation,  The  William  Carter 
Company,  Tom  Porter's  Auto  Service, 
Inc.,  Tommy's  Auto  Service,  Topsfield 
Fire  Department  (Town  of  Topsfield), 
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Tosti's  Service  Station,  Inc.,  Tower 
Automotive,  Inc.,  Towers  of  Chestnut 
Hill,  Town  of  Billerica,  MA.  Town  of 
Boxford,  MA,  Town  of  Brookline,  MA, 
Town  of  Burlington,  MA,  Town  of 
Carver,  MA,  Town  of  Chatham,  MA, 
Town  of  Duxbury,  MA,  Town  of 
Eastham,  MA,  Town  of  Epping,  NH. 
Town  of  Hanover,  MA,  Town  of 
Hanson,  MA,  Town  of  Harwich,  MA, 
Town  of  Littleton.  MA  (Littleton  Electric 
Light  Department).  Town  of  Mashpee. 
MA.  Town  of  Milford.  MA,  Town  of 
Milton,  MA,  Town  of  Natick,  MA,  Tovra 
of  New  Durham.  NH.  Town  of  Norwood, 
MA  (Municipal  Light  Department  & 
Departmentof  Public  Works),  Tov^m  of 
Orleans,  MA,  Town  of  Plaistow,  NH, 
Town  of  Plymouth,  MA,  Town  of 
Reading,  MA,  Tovra  of  Wakefield,  MA, 
Town  of  Wareham,  MA,  Town  of 
Wayland,  MA,  Town  of  Wellfleet,  MA, 
Town  of  West  Bridgewater,  MA,  Town 
of  Westford,  MA,  Town  of  Winchester, 
MA,  Townsend  Sales  &  Service,  Inc., 
Tresca  Brothers  Sand  &  Gravel,  Inc., 
Trombly  Motor  Coach  Service,  Inc., 
Tudor  Cab,  Inc.,  Two  Twenty  Two 
Berkeley  Venture,  UniFirst  Corporation, 
United  States  Army  Corps  of  Engineers, 
United  States  Army  Reserve,  Universal 
Construction,  Inc.,  U.S.  Food  Service, 
(Monarch  Foods  and  FY  A/Monarch, 
LLC),  Vamey  Bros  Sand  &  Gravel,  Inc., 
Verizon  New  England,  Inc.,  Vin's  Auto 
Service,  Inc.,  Volkswagen  of  America, 
Inc.,  Wagner  &  Wagner  Auto  Sales  (d/b/ 
a  Wagner  Motor  Sales).  Wakefield 
Materials  Corporation.  Wakefield  Time- 
up,  Inc.,  Water  Street  Auto  Body.  Inc.. 
WEACO  Realty,  Inc..  Weber  Dodge,  Inc., 
West  Lynn  Service,  Inc..  W.A.  Kraft 
Corporation  (n/k/a  Kraft  Power 
Corporation),  W.H.  Bagshaw  Company, 
Inc.,  Whitney's  Service,  William  A. 
Miller  (d/b/a  Shawsheen  Service),  and 
Woods  Hole  Oceanographic  Institution. 

In  accordance  with  the 
Comprehensive  Enviromnental 
Response,  Compensation,  and  Liability 
Act  of  1980.  as  amended,  42  U.S.C.  9601 
et  seq.,  notice  is  hereby  given  of  a 
proposed  second  de  minimis  settlement 
agreement  imder  section  122(g)  of 
CERCLA  concerning  the  Beede  Waste 
Oil  Superfund  Site  in  Plaistow,  NH.  The 
second  settlement  was  approved  by  EPA 
Region  I,  subject  to  review  by  the  public 
pursuant  to  this  Notice. 

The  proposed  second  settlement  has 
been  approved  by  the  United  States 
Department  of  Justice  and,  for  the  State 
portion  of  the  settlement,  by  the  State  of 
New  Hampshire.  EPA  will  receive 
written  comments  relating  to  this 
settlement  for  thirty  (30)  days  from  the 
date  of  publication  of  this  Notice. 


Dated:  August  29,  2002. 
Stanley  Chin, 

Acting  Director,  Office  of  Site  Remediation 

and  Restoration,  EPA — Region  I. 

[FR  Doc.  02-22988  Filed  9-9-02;  8:45  am) 

BtLUNO  CODE  eSOO-SO-P 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Notica  of  Open  Special  Meeting  of  the 
Advisory  Committee  of  the  Export- 
Import  Bank  of  the  United  States  (Ex- 
ImBank) 

SUMMARY:  The  Advisory  Committee  was 
established  by  Public  Law  98-181, 
November  30, 1983,  to  advise  the 
Export-Import  Bank  on  its  programs  and 
to  provide  comments  for  inclusion  in 
the  reports  of  the  Export-Import  Bank  of 
the  United  States  to  Congress. 
TIME  AND  PLACE:  Wednesday,  September 
25,  2002.  at  10  AM  to  12:30  PM.  The 
meeting  will  be  held  at  Ex-Im  Bank  in 
Room  1143,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571. 
AGENDA:  Agenda  items  include  reports 
and  discussion  on  proposed  revisions  to 
Ex-Im  Bank's  Economic  Impact 
Procedxures  and  reports  and  discussion 
from  the  Advisory  Committee's  Sub- 
Committees. 

PUBLIC  PARTICIPATION:  The  meeting  will 
be  open  to  public  participation,  and  the 
last  10  minutes  will  be  set  aside  for  oral 
questions  or  comments.  Members  of  the 
public  may  also  file  written  statement(s) 
before  or  after  the  meeting.  If  any  person 
wishes  auxiliary  aids  (such  as  a  sign 
language  interpreter)  or  other  special 
accommodations,  please  contact,  prior 
to  September  20,  2002,  Nichole  Westin, 
Room  1257,  811  Vermont  Avenue,  NW., 
Washington,  DC  20571,  Voice:  (202) 
565-3542  or  TDD  (202)  565-3377. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Nichole 
Westin,  Room  1257.  811  Vermont  Ave., 
NW.,  Washington,  DC  20571,  (202)  565- 
3542. 

Peter  Saba, 

General  Counsel. 

(FR  Doc.  02-22899  Filed  9-9-02;  8:45  am) 

BILUNO  CODE  e6«MI1-M 


EXPORT-IMPORT  BANK  OF  THE 
UNITED  STATES 

Sunshine  Act  Meeting 

ACTION:  Notice  of  an  open  special 
meeting  of  the  board  of  directors  of  the 
Export-Import  Bank  of  the  United 
States. 


TIME  AND  PLACE:  Wednesday.  September 

24,  2002  at  2  p.m.  The  meeting  will  be 

held  at  Ex-lm  Bank  in  Room  1143,  811 

Vermont  Avenue,  NW..  Washington.  DC 

20571. 

AGENDA:  Draft  Revised  Economic  Impact 

Procedures. 

PUBLIC  PARTICIPATION:  The  meeting  will 

be  open  to  public  participation. 

FOR  FURTHER  INFORMATION  CONTACT:  A 

copy  of  the  Draft  Revised  Economic 

Impact  Procedures  can  be  obtained  at 

Ex-Im  Bank's  Web  site  (http:// 

www.exim.gov).  For  further  information, 

contact:  Office  of  the  Secretary.  811 

Vermont  Avenue,  NW.,  Washington.  DC 

20571  (Telephone  No.  202-565-3957  or 

3336). 

Peter  B.  Saba, 

General  Counsel. 

|FR  Doc.  02-23118  Filed  9-5-02;  3:24  pm) 

BILUNC  CODE  6MIM)1-M 


FEDERAL  HOUSING  RNANCE  BOARD 

Sunshine  Act  Meeting;  Announcing  an 
Open  Meeting  of  the  Board 

TIME  AND  DATE:  10  a.m.,  Thursday. 

September  12.  2002. 

PLACE:  Board  Room.  Second  Floor. 

Federal  Housing  Finance  Board,  1777  F 

Street,  NW.,  Washington.  DC  20006. 

STATUS:  The  entire  meeting  will  be  open 

to  the  public. 

MATTER  TO  BE  CONSIDERED: 

•  Standards  of  Conduct 

•  Final  Rule — Affordable  Housing 
Program 

•  Finance  Board's  Fiscal  Year  2003 
Budget 

•  Office  of  Finance  Board  of  Directors 
Appointment  (Tentative) 

CONTACT  PERSON  FOR  MORE  INFORMATION: 
Elaine  L.  Baker.  Secretary  to  the  Board. 
(202)  408-2837. 

Arnold  Intrater, 

General  Counsel. 

|FR  Doc.  02-23067  Filed  9-6-02;  12:12  pm] 

BILLINO  COOC  672S-01-P 


FEDERAL  HOUSING  RNANCE  BOARD 

[No.  2002-N-8] 

Notice  of  Public  Hearing  on  Federal 
Home  Loan  Bank  Cost  of  Funds 

AGENCY:  Federal  Housing  Finance 

Board. 

ACTION:  Notice  of  public  hearing. 

SUMMARY:  Notice  is  hereby  given  that 
the  Federal  Housing  Finance  Board 
(Finance  Board)  will  hold  the  following 
public  hearing: 
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TME  AND  DATE  OF  HEARING:  Immediately 
following  10  a.m.  Board  of  Directors 
Meeting,  Thursday,  September  12,  2002. 
PLACE:  Board  Room,  Second  Floor. 
Federal  Housing  Finance  Board,  1777  F 
Street,  NW.,  Washington,  DC  20006. 
AGENDA:  The  purpose  of  this  hearing  is 
to  provide  an  opportunity  for  the 
Finance  Board  to  gather  information  on 
the  appropriate  benchmarks  for 
measuring  FHLBank  System 
performance  in  borrowing  money  and  to 
gather  information  on  FHLBank  System 
plans  and  strategies  for  cost  effective 
borrowing. 

Public  testimony  at  the  hearing  will 
be  limited  to  presentations  by  Finance 
Board  staff,  representatives  from  the 
FHLBanks  and  the  Board  of  Directors  of 
the  Office  of  Finance.  Testimony 
prepared  by  the  witnesses  for  public 
delivery  at  the  hearing  should  be 
submitted  in  writing  to  the  Finance 
Board  by  12  p.m.,  Tuesday,  September 
10,  2002. 

Other  individuals  or  organizations 
interested  in  commenting  on  the  Cost  of 
Funds  may  do  so  by  submitting  their 
comments  in  writing  to  the  Finance 
Board  prior  to  September  12,  2002. 
STATUS:  This  hearing  will  be  open  to  the 
public. 

ADDRESSES:  Send  testimony  and 
comments  to  Elaine  L.  Baker,  Secretary 
to  the  Board,  by  electronic  mail  to 
bakere@ftifb.gov,  or  by  regular  mail  to 
the  Federal  Housing  Finance  Board, 
1777  F  Street,  NW.,  Washington,  DC 
20006.  Comments  will  be  available  for 
public  inspection  at  this  address. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elaine  L.  Baker,  Secretary  to  the  Board, 
202-408-2837  or  Thomas  D.  Casey, 
Counsel  to  the  Chairman,  202-408- 
2957.  I 

Dated:  September  5.  2002. 
Arnold  Intrater, 

General  Counsel. 

[FR  Doc.  02-23073  Filed  »-6-02:  12:52  pm] 

BILUNG  CODE  672S-01-P 


FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  ef  seq.) 
(BHC  Act),  Regulation  Y  {12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 


bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors.  Interested 
persons  may  express  their  viewsin 
writing  on  the  standards  enimierated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  4, 
2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Commerce  Banshares,  Inc.,  White 
Castle,  Louisiana;  to  become  a  bank 
holding  company  by  acquiring  100 
percent  of  the  voting  shares  of  The  Bank 
of  Commerce,  White  Castle,  Louisiana. 

B.  Federal  Reserve  Bank  of  Chicago 
(Phillip  Jackson,  Applications  Officer) 
230  South  LaSalle  Street,  Chicago, 
Illinois  60690-1414: 

1.  SCB  Bancorp,  Inc.,  East  Lansing, 
Michigan;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  Summit  Community 
Bank,  Lansing,  Michigan. 

C.  Federal  Reserve  Bank  of  Kansas 
City  (Susan  Zubradt,  Assistant  Vice 
President)  925  Grand  Avenue,  Kansas 
City,  Missouri  64198-0001: 

1.  ADBanc,  Inc.,  Ogallala,  Nebraska; 
to  acquire  up  to  100  percent  of  the 
voting  shares  of  VBI,  Inc.,  Colorado 
Springs,  Colorado,  and  thereby 
indirectly  acquire  voting  shares  of  Vista 
Bank,  Colorado  Springs,  Colorado. 

D.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  SunFirst  Corporation,  St.  George, 
Utah;  to  become  a  bank  holding 
company  by  acquiring  100  percent  of 
the  voting  shares  of  SunFirst  Bank, 
Saint  George,  Utah. 


Board  of  Governors  of  the  Federal  Reserve 
System.  September  5,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

[FR  Doc.  02-22928  Filed  9-9-02;  8:45  am] 

BILLING  CODE  621&-01-S 


GENERAL  SERVICES 
ADMINISTRATION 

Interagency  Committee  for  Medical 
Records  (ICMR);  Revision  of  OF  275, 
Medical  Record — Report 

AGENCY:  General  Services 
Administration. 
action:  Notice. 

SUMMARY:  The  General  Services 
Administration/ICMR  revised  the  OF 
275,  Medical  Record — Report  to  add 
sponsor  information,  update  the  patient 
identification  information  and  make  the 
form  authorized  for  local  reproduction. 
You  can  obtain  the  updated  form  in  two 
ways: 

On  the  Internet.  Address:  http:// 
www.gsa.gov/forms/  or. 

From  GSA,  Forms-CAP,  Attn.: 
Barbara  Williams,  (202)  501-0581. 
DATES:  Effective  September  10,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Barbara  Williams,  General  Services 
Administration,  (202)  501-0581. 

Dated:  August  28,  2002. 
Barbara  M.  Williams, 

Deputy  Standard  and  Optional  Forms 

Management  Officer,  General  Services 

Administration. 

[FR  Doc.  02-22893  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  6820-34-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[60Day-02-77] 

Proposed  Data  Collections  Submitted 
for  Public  Comment  and 
Recommendations 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995  for 
opportunity  for  public  comment  on 
proposed  data  collection  projects,  the 
Centers  for  Disease  Control  and 
Prevention  (CDC)  will  publish  periodic 
summaries  of  proposed  projects.  To 
request  more  information  on  the 
proposed  projects  or  to  obtain  a  copy  of 
the  data  collection  plans  and 
instrimients,  call  the  CDC  Reports 
Clearance  Officer  on  (404)  498-1210. 


Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  CDC  is  requesting  an 
emergency  clearance  from  the  Office  of 
Management  £ind  Budget  (OMB)  to 
collect  data  under  the  Public  Health 
Security  and  Bioterrorism  Preparedness 
and  Response  Act  of  2002.  Send 
comments  to  Anne  O'Coimor,  CDC 
Assistant  Reports  Clearance  Officer, 
1600  Clifton  Road,  MS  D-24,  Atlanta, 
GA  30333.  Written  comments  should  be 
received  within  14  days  of  this  notice. 
OMB  is  expected  to  act  on  the  request 
of  CDC  within  21  days  of  publication  of 
this  notice. 

Proposed  Project:  Minimum  Data 
Elements  (MDE)  and  System  for 
Technical  Assistance  Reporting  (STAR) 
for  the  National  Breast  and  Cervical 
Cancer  Early  Detection  Program 
(NBCCEDPJ— New— The  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion  (NCCDPHP), 


Centers  for  Disease  Control  and 
Prevention  (CDC).  The  NBCCEDP  was 
established  in  response  to  the 
Congressional  Breast  and  Cervical 
Cancer  Mortality  Prevention  Act  of  1990 
to  provide  early  detection,  breast  and 
cervical  cancer  screening  services  for 
under-served  women.  The  CDC 
proposes  to  aggregate  breast  and  cervical 
cancer  screening,  diagnostic  and 
treatment  data  from  NBCCEDP  grantees 
at  the  state,  territory  and  tribal  level. 
These  aggregated  data  will  include 
demographic  information  about  women 
served  through  funded  programs.  The 
proposed  data  collection  will  also 
include  infrastructure  data  about 
grantee  management,  public  education 
and  outreach,  professional  education, 
and  service  delivery. 

Breast  cancer  is  a  leading  cause  of 
cancer-related  death  among  American 
women.  The  American  Cancer  Society 
estimates  that  203,500  new  cases  will  be 
diagnosed  among  women  in  2002,  and 
39,600  women  will  die  of  this  disease. 
Mammography  is  extremely  valuable  as 
an  early  detection  tool  because  it  can 
detect  breast  cancer  well  before  the 
woman  can  feel  the  lump,  when  it  is 
still  in  an  early  and  more  treatable  stage. 
Women  older  than  age  40  that  receive 
annual  manmiography  screening  reduce 
their  probability  of  breast  cancer 
mortality  and  increase  their  treatment 
options. 


Although  early  detection  efforts  have 
greatly  decreased  the  incidence  of 
invasive  cervical  cancer  during  the  last 
four  decades,  an  estimated  13,000  new 
cases  will  be  diagnosed  in  2002  and 
4,100  women  will  die  of  this  disease. 
Papanicolaou  (Pap)  tests  effectively 
detect  precancerous  lesions  in  addition 
to  invasive  cervical  cancer.  The 
detection  and  treatment  of  precancerous 
lesions  can  prevent  nearly  all  cervical 
cancer-related  deaths. 

Because  breast  and  cervical  cancer 
screening,  diagnostic  and  treatment  data 
are  already  collected  and  aggregated  at 
the  state,  territory  and  tribal  level,  the 
additional  burden  on  the  grantees  will 
be  small.  Implementation  of  this 
program  will  require  grantees  to  report 
a  minimimi  data  set  electronically  to  the 
CDC  on  a  semi-aimual  basis.  The 
program  will  require  grantees  to  report 
infrastructure  data  to  the  CDC  annually 
using  a  web-based  system.  Information 
collected  will  be  used  to  obtain  more 
complete  breast  and  cervical  cancer 
data,  promote  public  education  of 
cancer  incidence  and  risk,  improve  the 
availability  of  screening  and  diagnostic 
services  for  under-served  women, 
ensure  the  quality  of  services  provided 
to  women,  and  develop  outreach 
strategies  for  women  that  are  never  or 
rarely  screened  for  breast  and  cervical 
cancer.  There  are  no  costs  to 
respondents. 


Number  of 
respondents 


1- 

Infrastructure  report  (STAR)  j  ^^1  l 

Screening  and  follow-up  (MDE)  '"* 

Total : • 


Numtjer  of 
responses 

per 
respondent 


Average 

tHjrden  per 

response  (in 

hrs) 


Total 
burden 
(in  hrs) 


25 

4 


1,775 
568 

2.343 


Dated:  September  3,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy.  Planning 
and  Evaluation,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-22895  Filed  9-9-02:  8:45  am] 

BILUNG  CODE  4163-1B-P 

DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Ciilidren  and 
Families 

Proposed  Information  Collection 
Activity;  Comment  Request 

Proposed  Projects 

Title:  Head  Start  Fellows  Program. 


OMB  No.  .0970-0140. 

Description:  Pubhc  Law  103-252.  the 
Human  Services  Amendments  of  1994, 
amended  the  Head  Start  Act  (the  Act)  to 
authorize  the  creation  of  a  Head  Start 
Fellows  Program  to  support  the 
professional  development  of  individuals 
working  in  the  fields  of  child 
development  and  family  services.  The 
Act  was  most  recently  reauthorized 
through  fiscal  year  2003  by  the  Coats 
Human  Services  Amendments  of  1998, 
Public  Law  105-285. 

Head  Start  Fellowships  are  awarded 
on  a  competitive  basis  to  individuals 
(other  than  Federal  employees)  selected 
from  among  applicants  who  are 
working,  on  the  date  of  application,  in 
local  Head  Start  programs  or  otherwise 


working  in  the  Belds  of  child 
development  and  children  and  family 
services.  The  information  collected  from 
the  applications  is  used  to  ensure  that 
individuals  selected  to  be  Head  Start 
Fellows  have  the  appropriate 
experience/skills,  and  that  the  training 
developed  for  them  and  the  work 
assigned  to  them  will  enhance  their 
ability  to  make  significant  contributions 
to  the  fields  of  child  development  and 
family  services.  The  information 
collected  is  used  by  program  staff  and 
policy  makers  at  the  Federal  level  to 
make  judgments  on  the  progress  and 
needs  of  the  program. 
Respondents:  200. 
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Annual  Burden  Estimates 

Instalment 

Number  of 
respondents 

Number  of 
responses 

per 
respondent 

Average 
burden  hours 
per  response 

Total  burden 
tiours 

Application  

200 

1 

24 

4,800 

Estimated  Total  / 

4.800 

In  compliance  with  the  requirements 
of  Section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Administration  for  Children  and 
Families  is  soliciting  public  comment 
on  the  specific  aspects  of  the 
information  collection  described  above. 

Copies  of  the  proposed  collection  of 
information  can  be  obtained  and 
comments  may  be  forwarded  by  writing 
to  the  Administration  for  Children  and 
Families,  Office  of  Administration, 
Office  of  Information  Services,  370 
L'Enfant  Promenade,  SW.,  Washington, 
DC  20447,  Attn:  ACF  Reports  Clearance 
Officer.  All  requests  should  be 
identified  by  the  title  of  the  information 
collection. 

The  Department  specifically  requests 
comments  on:  (a)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information:  (c) 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (d) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted 
within  60  days  of  this  publication 

Dated:  September  4.  2002. 
Robert  Sargis, 
Reports  Clearance  Officer. 
IFR  Doc.  02-22852  Filed  9-9-02;  8:45  ami 
BUJNG  CODE  4184-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  98D-0834] 

Withdrawral  of  Guidances  on  Estrogen 
and  Estrogen/Progestin-Contalning 
Drug  Products 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice;  withdrawal. 


SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annouincing  the 
withdrawal  of  two  guidances:  A  draft 
entitled"  Labeling  Guidance  for 
Noncontraceptive  Estrogen  Drug 
Products — Prescibing  Information  for 
Healthcare  Providers  and  Patient 
Labeling"  and  a  final  "Guidance  for 
Clinical  Evaluation  of  Combination 
Estrogen/Progestin-Containing  Drug 
Products  Used  for  Hormone 
Replacement  Therapy  of 
Postmenopausal  Women."  These 
guidances  are  under  agency  review  for 
change. 

DATES:  General  comments  on  agency 
guidance  documents  are  welcome  at  any 
time. 

ADDRESSES:  Submit  written  comments 
to  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Submit  written  requests  for  the 
guidance  to  the  Division  of  Drug 
Information  (HFD-240),  Center  for  Drug 
Evaluation  and  Research  (CDER),  Food 
and  Drug  Administration,  5600  Fishers 
Lane,  Rockville,  MD  20857.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  agency  guidance 
documents. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Shames,  Center  for  Drug  Evaluation  and 
Research  (HFD-580),  Food  and  Drug 
Administration,  5600  Fishers  Lane, 
Rockville,  MD  20857,  301-827-4260 
SUPPLEMENTARY  INFORMATION:  FDA  is 
announcing  the  withdrawal  of  two 
guidances  on  estrogen  and  estrogen/ 
progestin  drug  products.  The  two 
guidances  being  withdrawn  are  the  draft 
guidance  "Labeling  Guidance  for 
Noncontraceptive  Estrogen  Drug 
Products — Prescibing  Information  for 
Healthcare  Providers  and  Patient 
Labeling"  (labeling  guidance)  and  the 
final  "Guidance  for  Clinical  Evaluation 
of  Combination  Estrogen/Progestin- 
Containing  Drug  Products  Used  for 
Hormone  Replacement  Therapy  of 
Postmenopausal  Women"  (combination 
guidance).  The  draft  labeling  guidance 
was  made  available  for  comment  in  the 


Federal  Register  of  September  27, 1999 
(64  PR  52100);  the  final  combination 
guidance  was  made  available  in  March 
1995.  Both  guidances  are  imdergoing 
review  for  change  as  a  result  of  the 
results  from  the  National  Institutes  of 
Health  (NIH)  Women's  Health  Initiative 
trial.  1 

Interested  persons  may  submit  written 
or  electronic  comments  to  the  Dockets 
Management  Branch  (see  ADDRESSES). 
Two  copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Conmients  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  Received  conunents  are 
available  for  public  examination  in  the 
Dockets  Management  Branch  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Persons  with  access  to  the  Internet 
may  obtain  CDER  guidance  documents 
at  http://www.fda.gov/cder/guidance/ 
index.htm. 

Dated:  August  27,  2002. 
Mai^garet  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-22900  Filed  9-9-02;  8:45  am] 
BILLMO  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Agency  Infomurtion  Collection 
Activities:  Sutmission  for  0MB 
Review;  Comment  Request 

Periodically,  the  Health  Resouirces 
and  Services  Administration  (HRSA) 
publishes  abstracts  of  information 
collection  requests  under  review  by  the 
Office  of  Management  and  Budget,  in 
compliance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  the 
clearance  requests  submitted  to  0MB  for 
review,  call  the  HRSA  Reports 
Clearance  Office  on  (301)  443-1129. 


The  following  request  has  been 
submitted  to  the  Office  of  Management 
and  Budget  for  review  under  the 
Paperwork  Reduction  Act  of  1995: 

Proposed  Project:  Private  Health 
Insurance  Coverage  of 
Immunosuppreasive  Drugs  Survey — 
NEW 

Public  Law  106-310,  section  2101(b) 
of  TiUe  XXI  of  the  Children's  Health  Act 
of  2000,  states  that  the  Secretary  of 
Health  and  Human  Services  shall 
provide  for  a  study  to  determine  the 
costs  of  immunosuppressive  drugs 
provided  to  children  pursuant  to  organ 
transplants  and  to  determine  the  extent 
to  which  health  plans  and  health 
insurance  cover  such  costs. 

The  Health  Resoiuces  and  Services 
Administration  (HRSA)  has  determined 
the  extent  of  government  insurance 
coverage  for  immunosuppressive  drugs 
given  to  children  pursuant  to  organ 
transplantation.  However,  HRSA  still 
does  not  know  the  extent  of  private 


health  insurance  coverage  for 
immunosuppressive  drugs.  Analysis  of 
the  Organ  Procurement  and 
Transplantation  Network  (OPTN) 
database  revealed  that  approximately 
45%g3f  pediatric  organ  transplant 
recipients  list  their  primary  insurer  as 
being  private  health  insurance — ^this 
category  being  the  largest  insurer  of 
pediatric  organ  transplant  recipients. 
Little  is  known  about  co-payments, 
limitation  on  drug  usage,  etc.,  in  this 
category  of  patients. 

In  order  to  fulfill  the  requirements  of 
Section  2101(b),  the  Division  of 
Transplantation  in  the  Office  of  Special 
Programs,  HRSA,  contracted  with  the 
EMMES  Corporation  to  study  the  costs 
of  immunosuppressive  drugs  and  to 
conduct  a  survey  to  send  to 
approximately  600  families  of  post- 
transplant  liver  and  kidney  patients 
who  list  private  health  insurance  as 
their  primary  provider  at  the  time  of 
transplantation.  Data  collected  and 

Estimates  of  Annualized  Hour  Burden 


analyzed  will  be  reported  to  Congress. 
The  report  will  contain  information 
about  the  extent  to  which  private  health 
insurance  covers  the  cost  of 
immunosuppressive  drugs  given 
pursuant  to  organ  transplants  and 
provide  recommendations  from  the 
Secretary  of  Health  and  Human  Services 
about  the  findings.  Once  information 
has  been  collected  and  the  report  to 
Congress  submitted,  the  information 
will  be  incorporated  into  private 
databases  maintained  by  the  EMMES 

Corporation  which  are  closely 
protected  and  not  available  to  the 
public.  Analytical  requests  can  be  made 
on  the  data,  but  requests  are  subject  to 
an  advisory  board  and  the  release  in  any 
type  of  personally-identifiable  data  or 
standard  analytical  file  will  not  be 
available  to  the  public.  The  Federal 
government  will  not  have  access  to  any 
of  the  personally-identifiable  data.  All 
these  measures  will  assure  patient 
privacy. 


Respondents 


Guardians  patients 
Transplant  Centers 

Total 


Number  of 
respondents 


600 

143 


743 


Responses 

per 
respondents 


Hours  per 
response 


Total  hour 
burden 


.75 
2.5 


450 
357.50 


807.50 


Written  comments  and 
recommendations  concerning  the 
proposed  information  collection  should 
be  sent  within  30  days  of  this  notice  to: 
John  Morrall,  Human  Resources  and 
Housing  Branch,  Office  of  Management 
and  Budget,  New  Executive  Office 
Building,  Room  10235,  Washington,  DC 
20503. 

Dated:  September  3,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 

Coordination. 

[FR  Doc.  02-22901  Filed  9-&-02:  8:45  am] 

BILLING  CODE  41S5-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Children  and 
Families 

Refugee  Resettlement  Program;  Final 
Notice  of  Availability  of  Formula 
Allocation  Funding  for  FY  2002 
Targeted  Assistance  Grants  for 
Services  to  Refugees  in  Local  Areas  of 
HigliNeed 

AGENCY:  Office  of  Refugee  Resettlement 
(ORR),  ACF,  HHS. 

ACTION:  Final  notice  of  availability  of 
formula  allocation  funding  for  FY  2002 
targeted  assistance  grants  to  States  for 
services  to  refugees  ^  in  local  areas  of 
high  need. 


'  The  results  of  the  NIH  Women's  Health 
Initiative  trial  were  reported  in  the  Journal  of  the 
American  Medical  Association,  2002;288:321-333. 


<  Eligibility  for  targeted  assistance  includes 
refugees,  asylees,  Cuban  and  Haitian  entrants, 
certain  Amerasians  from  Vietnam  who  are  admitted 
to  the  U.S.  as  immigrants,  certain  Amerasians  from 
Vietnam  who  are  U.S.  citizens,  and  victims  of  a 
severe  form  of  trafficking  who  receive  certification 
or  eligibility  letters  from  ORR.  (See  section  II  of  this 
notice  on  "Authorization,"  and  refer  to  45  CFR 
400.43  and  the  ORR  State  Letter  #01-13  on  the 
Trafficking  Victims  Protection  Act  dated  May  3. 
2001.)  The  term  "refugee,"  used  in  this  notice  for 
convenience,  is  intended  to  encompass  such 


SUMMARY:  This  notice  announces  the 
availability  of  funds  and  award 
procedures  for  FY  2002  targeted 
assistance  grants  for  services  to  refugees 
under  the  Refugee  Resettlement  Program 
(RRP).  The  purpose  of  these  grants  is  to 
provide  services  in  localities  with  large 
refugee  populations,  high  refugee 
concentrations,  and  high  use  of  public 
assistance  by  refugees,  and  where 
specific  needs  exist  for  supplementation 
of  currently  available  resources. 

The  final  notice  reflects  adjustments 
in  final  allocations  to  States  as  a  result 
of  additional  arrival  data.  A  notice  of 
proposed  allocations  of  targeted 
assistance  funds  was  published  for 
public  comment  in  the  Federal  Register 
on  May  28.  2002  (67  FR  36905). 
DATES:  The  closing  date  for  submission 
of  applications  is  October  10,  2002. 
Refer  to  the  section  of  this  notice 
entitled  Additional  Information  for 
more  information  on  submitting 
applications.  For  more  information  on 
application  procedures.  States  should 
contact  their  ORR  State  Analyst. 


additional  persons  who  are  eligible  to  participatp  in 
refugee  program  services,  including  the  targeted 
assistance  program. 
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ADDRESSES:  Address  applications,  in 
duplicate,  to:  Ms.  Gayle  Smith,  Office  of 
Refugee  Resettlement,  Administration 
for  Children  and  Families,  370  L'Enfant 
Promenade,  SW.,  Washington,  DC 
20447.  In  order  to  be  considered  timely, 
applications  must  be  received  in  ORR 
by  October  10,  2002. 

Catalog  of  Federal  Domestic 
Assistance  (CFDA)  Number:  93.584. 
FOR  FURTHER  INFORMATION  CONTACT: 
Gayle  Smith,  Director,  Division  of 
Refugee  Self-Sufficiency,  (202)  205- 
3590,  e-mail:  gsmith@acf.hhs.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Purpose  and  Scope 

This  notice  announces  the  availability 
of  funds  for  grants  for  targeted 
assistance  for  services  to  refugees  in 
coimties  where,  because  of  factors  such 
as  unusually  large  refugee  populations, 
high  refugee  concentrations,  and  high 
use  of  public  assistance  by  refugees, 
there  exists  and  can  be  demonstrated  a 
specific  need  for  supplementation  of 
resources  for  services  to  this  population. 

The  Office  of  Refugee  Resettlement 
(ORR)  has  available  $49,477,000  in  FY 
2002  funds  for  the  targeted  assistance 
program  (TAP)  as  part  of  the  FY  2002 
appropriation  for  the  Department  of 
Health  and  Human  Services  (Pub.  L. 
107-116). 

The  Director  of  the  Office  of  Refugee 
Resettlement  (ORR)  will  use  the 
$49,477,000  in  targeted  assistance  funds 
as  follows: 

•  $44,529,300  will  be  allocated  to 
States  under  the  5-year  population 
formula,  as  set  forth  in  this  notice. 

•  $4,947,700  (10%  of  the  total)  will 
be  used  to  award  discretionary  grants  to 
States  under  continuation  grant  awards. 

The  purpose  of  targeted  assistance 
grants  is  to  provide,  through  a  process 
of  local  planning  and  implementation, 
direct  services  that  would  result  in  the 
economic  self-sufficiency  and  reduced 
welfare  dependency  of  refugees  through 
jobplacements. 

The  requirements  of  the  targeted 
assistance  program  are  contained  in 
section  412(c)(2)(B)  of  the  Immigration 
and  Nationality  Act  (INA),  which 
provides  that  targeted  assistance  grants 
shall  be  made  available  "(i)  primarily 
for  the  purpose  of  facilitating  refugee 
employment  and  achievement  of  self- 
sufficiency,  (ii)  in  a  manner  that  does 
not  supplant  other  refugee  program 
funds  and  that  assures  that  not  less  than 
95  percent  of  the  amoimt  of  the  grant 
award  is  made  available  to  the  county 
or  other  local  entity." 

n.  Authorization 

Targeted  assistance  projects  are 
funded  imder  the  authority  of:  (1) 


Section  412(c)(2)  of  the  (INA),  as 
amended  by  the  Refugee  Assistance 
Extension  Act  of  1986  (Pub.  L.  99-605), 
8  U.S.C.  1522(c);  (2)  section  501(a)  of 
the  Refugee  Education  Assistance  Act  of 
1980  (Pub.  L.  96-422),  8  U.S.C.  1522 
note,  insofar  as  it  incorporates  by 
reference  with  respect  to  Cuban  and 
Haitian  entrants  the  authorities 
pertaining  to  assistance  for  refugees 
established  by  section  412(c)(2)  of  the 
INA,  as  cited  above;  (3)  section  584(c)  of 
the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriaticms  Act,  1988,  as  included 
in  the  FY  1988  Continuing  Resolution 
(Pub.  L.  100-202),  insofar  as  it 
incorporates  by  reference  with  respect 
to  certain  Amerasians  from  Vietnam  the 
authorities  pertaining  to  assistance  for 
refugees  established  by  section  412(c)(2) 
of  the  INA,  as  cited  above,  including 
certain  Amerasians  from  Vietnam  who 
are  U.S.  citizens,  as  provided  under  title 
II  of  the  Foreign  Operations,  Export 
Financing,  and  Related  Programs 
Appropriations  Acts,  1989  (Pub.  L.  lOQ- 
461).  1990  (Pub.  L.  101-167),  and  1991 
(Pub.  L.  101-513);  and  (4)  section 
107(b)(1)(A)  of  the  Victims  of 
Trafficking  and  Violence  Protection  Act 
of  2000  (Pub.  L.  106-386),  insofar  as  it 
states  that  a  victim  of  a  severe  form  of 
trafficking  shall  be  eligible  for  federal 
and  certain  State  benefits  and  services 
to  the  same  extent  as  a  refugee. 

III.  Client  and  Service  Priorities 

Targeted  assistance  funding  must  be 
used  to  assist  refugee  families  to  achieve 
economic  independence.  To  this  end. 
States  and  counties  are  required  to 
ensure  that  a  coherent  family  self- 
sufficiency  plan  is  developed  for  each 
eligible  family  that  addresses  the 
fcunily's  needs  from  time  of  arrival  until 
attainment  of  economic  independence. 
(See  45  CFR  400.79  and  400.156(g).) 
Each  family  self-sufficiency  plan  should 
address  a  family's  needs  for  both 
employment-related  services  and  other 
needed  social  services.  The  family  self- 
sufficiency  plan  must  include:  (1)  A 
determination  of  the  income  level  a 
family  would  have  to  earn  to  exceed  its 
cash  grant  and  move  into  self-support 
without  suffering  a  monetary  penalty; 
(2)  a  strategy  and  timetable  for  obtaining 
that  level  of  family  income  through  the 
placement  in  employment  of  sufficient 
numbers  of  employable  family  members 
at  sufficient  wage  levels;  (3) 
employability  plans  for  every 
employable  member  of  the  family;  and 
(4)  a  plan  to  address  the  family's  social 
services  needs  that  may  be  barriers  to 
self-sufficiency.  In  local  jurisdictions 
that  have  both  targeted  assistance  and 
refugee  social  services  programs,  one 


family  self-sufficiency  plan  may  be 
developed  for  a  family  that  incorporates 
both  targeted  assistance  and  refugee 
social  services. 

Services  funded  through  the  targeted 
assistance  program  are  required  to  focus 
primarily  on  those  refugees  who,  either 
because  of  their  protracted  use  of  public 
assistance  or  difficulty  in  securing 
employment,  continue  to  need  services 
beyond  the  initial  years  of  resettlement. 
However,  States  may  not  provide 
services  funded  under  this  notice, 
except  for  referral  and  interpreter 
services,  to  refugees  who  have  been  in 
the  United  States  for  more  than  60 
months  (5  years).  

In  accordance  with  45  CFR  400.314, 
States  are  required  to  provide  targeted 
assistance  services  to  refugees  in  the 
following  order  of  priority,  except  in 
certain  individual  extreme 
circumstances:  (a)  Refugees  who  are 
cash  assistance  recipients,  particularly 
long-term  recipients;  (b)  unemployed 
refugees  who  are  not  receiving  cash 
assistance;  and  (c)  employed  refugees  in 
need  of  services  to  retain  employment 
or  to  attain  economic  independence. 

In  addition  to  the  statutory 
requirement  that  TAP  funds  be  used 
"primarily  for  the  purpose  of  facilitating 
refugee  emplo)anent"  (section 
412(c)(2)(B)(i)  of  the  INA),  funds 
awarded  under  this  program  are 
intended  to  help  fulfill  the 
congressional  intent  that  "employable 
refugees  should  be  placed  in  jobs  as 
soon  as  possible  after  their  arrival  in  the 
United  States"  (section  412(a)(l)(B)(i)  of 
the  INA).  Therefore,  in  accordance  with 
45  CFR  400.313,  targeted  assistance 
funds  must  be  used  primarily  for 
employability  services  designed  to 
enable  refugees  to  obtain  jobs  with  less 
than  one  year's  participation  in  the 
targeted  assistance  program  in  order  to 
achieve  economic  self-sufficiency  as 
soon  as  possible.  Targeted  assisteince 
services  may  continue  to  be  provided 
after  a  refugee  has  entered  a  job  to  help 
the  refugee  retain  employment  or  move 
to  a  better  job.  Targeted  assistance  funds 
may  not  be  used  for  long-term  training 
programs  such  as  vocational  training 
that  last  for  more  than  a  year  or 
educational  programs  that  are  not 
intended  to  lead  to  employment  within 
a  year. 

In  accordance  with  45  CFR  400.317,  if 
targeted  assistance  funds  are  used  for 
the  provision  of  English  language 
training,  such  training  must  be  provided 
in  a  concurrent,  rather  than  sequential, 
time  period  with  employment  or  with 
other  employment-related  activities. 

Reflecting  section  412(a)(l)(A)(iv)  of 
the  INA,  States  must  "insure  that 
women  have  the  same  opportimities  as 
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men  to  participate  in  training  and 
instruction."  In  addition,  in  accordance 
with  45  CFR  400.317,  services  must  be 
provided  to  the  maximiun  extent 
feasible  in  a  manner  that  includes  the 
use  of  bilingual/bicultural  women  on 
service  agency  staffs  to  ensure  adequate 
service  access  by  refugee  women.  The 
Director  of  ORR  also  strongly 
encourages  the  inclusion  of  refugee 
women  in  management  and  board 
positions  in  agencies  that  serve  refugees. 
In  order  to  facilitate  refugee  self- 
support,  the  Director  also  encourages 
States  to  implement  strategies  which 
address  simultaneously  the  employment 
potential  of  both  male  and  female  wage 
earners  in  a  family  unit. 

States  and  counties  are  expected  to 
make  every  effort  to  obtain  child  care 
services,  preferably  subsidized  child 
care,  in  order  to  allow  caretaker  family 
members  the  opportunity  to  participate 
in  employment  services  or  to  accept  or 
retain  employment.  To  accomplish  this, 
child  care  may  be  treated  as  an 
employment-related  service  under  the 
targeted  assistance  program.  Refugees 
who  are  participating  in  targeted 
assistance-funded  or  social  services- 
funded  employment  services  or  have 
accepted  employment  are  eligible  for 
child  care.  States  and  counties  are 
expected  to  use  child  care  funding  from 
other  publicly-administered  programs  as 
a  prior  resource  and  are  encouraged  to 
work  with  service  providers  to  ensure 
mainstream  access  to  other  publicly 
funded  resources  for  child  care.  For  an 
employed  refugee,  targeted  assistance- 
funded  child  care  should  be  limited  to 
situations  in  which  no  other  publicly 
funded  child  care  funding  is  available. 
In  these  cases,  child  care  services 
funded  by  targeted  assistance  should  be 
limited  to  one  year  after  the  refugee 
becomes  employed. 

In  accordance  with  45  CFR  400.317, 
targeted  assistance  services  must  be 
provided  in  a  manner  that  is  cultiually 
and  linguistically  compatible  with  a 
refugee's  language  and  cultiiral 
bacl^roimd,  to  the  maximum  extent 
feasible.  In  light  of  the  increasingly 
diverse  population  of  refugees  who  are 
resettling  in  this  country,  refugee 
service  agencies  will  need  to  develop 
practical  ways  of  providing  culturally 
and  linguistically  appropriate  services 
to  a  changing  ethnic  population. 
Services  funded  under  this  notice  must 
be  refugee-specific  services  which  are 
designed  specifically  to  meet  refugee 
needs  and  are  in  keeping  with  the  rules 
and  objectives  of  the  refugee  program. 
Vocational  or  job-skills  training,  on-the- 
job  training,  or  English  language 
training,  however,  need  not  be  refugee- 
specific. 


We  strongly  encourage  States  and 
counties  when  contracting  for  targeted 
assistance  services,  including 
employment  services,  to  give 
consideration  to  the  special  strengths  of 
mutual  assistance  associations  (MAAs), 
whenever  contract  bidders  are  otherwise 
equally  qualified,  provided  that  the 
MAA  has  the  capability  to  deliver 
services.  We  also  strongly  encourage 
MAAs  to  ensure  that  their  management 
and  board  composition  reflect  the  major 
ta^et  populations  to  be  served. 

ORR  defines  MAAs  as  organizations 
with  the  following  qualifications: 

a.  The  organization  is  legally 
incorporated  as  a  nonprofit 
organization;  and 

b.  Not  less  than  51%  of  the 
composition  of  the  Board  of  Directors  or 
governing  board  of  the  mutual 
assistance  association  is  comprised  of 
refugees  or  former  refugees,  including 
both  refugee  men  and  women. 

Finally,  in  order  to  provide  culturally 
and  linguistically  compatible  services  in 
as  cost-efficient  a  manner  as  possible  in 
a  time  of  limited  resources,  ORR 
strongly  encoiu'ages  States  and  counties 
to  promote  and  give  special 
consideration  to  the  provision  of 
services  through  coalitions  of  refugee 
service  organizations,  such  as  coalitions 
of  MAAs,  voluntary  resettlement 
agencies,  or  a  variety  of  service 
providers.  ORR  believes  it  is  essential 
for  refugee-serving  organizations  to  form 
close  partnerships  in  the  provision  of 
services  to  refugees  in  order  to  be  able 
to  respond  adequately  to  a  changing 
refugee  pictiu^.  Coalition-building  and 
consolidation  of  providers  is 
particularly  important  in  communities 
with  multiple  service  providers  in  order 
to  ensure  better  coordination  of  services 
and  maximum  use  of  funding  for 
services  by  minimizing  the  funds  used 
for  multiple  administrative  overhead 
costs. 

The  award  of  funds  to  States  under 
this  notice  will  be  contingent  upon  the 
completeness  of  a  State's  application  as 
described  in  the  section  entitled 
Additional  Information,  below. 

IV.  Discussion  of  Comments  Received 

Four  letters  of  comment  were  received 
by  the  deadline  in  response  to  the  notice 
of  proposed  availability  of  FY  2002 
funds  for  targeted  assistance.  These 
comments  are  summarized  below  and  in 
each  case  are  followed  by  the 
Department's  response.  "Two  letters  of 
comment  were  received  after  the 
published  deadline  and  will  not  be 
considered. 

Comment:  Three  commenters 
expressed  concern  that  their  counties  no 
longer  qualified  for  targeted  assistance 


under  the  formula  and  requested 
reconsideration. 

Response:  In  the  notice  of  proposed 
allocations,  we  stated  that  if  a  county 
does  not  agree  with  ORR's  population 
estimate  for  refugees  and  entrants  or 
wishes  to  submit  data  on  asylees  or 
victims  of  a  severe  form  of  trafficking 
who  have  been  served  by  the  county, 
the  county  must  submit  evidence  to 
ORR  by  June  27,  2002,  in  the  form  of 
specified  data  elements  published  in  the 
proposed  notice.  We  also  indicated  that 
failure  to  submit  the  required 
documentation  within  the  specified 
time  frame  would  result  in  forfeiture  of 
consideration. 

One  of  these  three  commenters 
submitted  data  as  well  as  written 
comments  in  response  to  the  proposed 
notice  .  Thost-  data  have  been  reviewed 
and  were  found  to  pertain  to  secondary 
migrants.  As  we  have  noted  in  previous 
years,  we  are  not  able  to  include 
secondary  migrants  in  the  population 
formula  for  targeted  assistance  because 
secondary  migration  data  are  not 
available  at  the  county  level. 

States  report  on  secondary  migration 
annually  on  the  ORR-1 1.  This  reporting 
is  based  on  the  first  three  digits  of  the 
social  security  number  (SSN).  These 
digits  identify  the  State  in  which  the 
SSN  was  issued,  which,  with  a  few 
exceptions,  is  the  State  of  initial 
resettlement.  This  information  allows 
ORR  to  both  credit  the  State  of  in- 
migration  and  debit  the  State  of  out- 
migration  in  developing  State 
population  estimates.  Most  States  and 
counties  are  not  able  to  provide  county- 
level  secondary  migration  data.  We 
cannot  use  secondary  migration  data  for 
one  coiuity  alone.  It  would  be  necessan,' 
to  collect  and  determine  both  in- 
migration  and  out-migration  for 
approximately  1,000  counties  during  the 
qualification  process  in  order  to  arrive 
at  accurate  adjusted  county  population 
estimates. 

ORR  understands  that  discontinuance 
of  funding  in  counties  that  no  longer 
qualify  will  have  an  effect  on  the 
services  in  those  counties.  Every  three 
years,  the  targeted  assistance 
qualification  process  attempts  to  direct 
targeted  assistance  funds  to  those 
counties  that  are  the  most-impacted  by 
recent  refugee  arrivals.  Counties  losing 
targeted  assistance  formula  funds  may 
wish  to  apply  for  ORR  targeted 
assistance  discretionary  funds  through 
their  States  at  the  next  available 
opportunity. 

ORR  does  not  plan  to  consider  the 
eligibility  of  additional  counties  for 
targeted  assistance  formula  funds  until 
FY  2005,  when  ORR  will  again  review 
data  on  all  counties  that  could 
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potentially  qualify  for  targeted 
assistance  based  on  the  published 
criteria. 

Comment:  One  commenter  questioned 
whether  Havana  Parolee  numbers 
included  in  the  formula  are  accurate 
and  represent  Havana  parolees  who 
migrate  north  after  a  short  stay  in 
Florida.  The  same  commenter  also 
asked  whether  asylee  numbers  are 
included  in  the  formula. 

Response:  For  fiscal  years  1999-2001, 
Havana  parolee  niunbers  included  in 
the  formula  were  derived  from  actual 
data.  For  fiscal  years  1997-1998,  INS 
provided  the  number  of  actual  Havana 
parolees.  Please  refer  to  the  response 
above  for  the  discussion  of  secondary 
migration  as  it  relates  to  targeted 
assistance.  In  regard  to  asylees,  the 
proposed  notice  stated  that  counties  that 
served  asylees  could  submit  specific 
data  on  each  asylee  served  in  order  to 
have  their  population  estimate  adjusted 
to  include  those  asylees  whose  asylum 
was  granted  within  the  60-month  period 
ending  September  30,  2001.  All  asylee 
data  received  by  close  of  business  June 
27,  2002  were  reviewed  for 
completeness  and  complete  records 
were  used  to  adjust  arrival  data. 

Comment:  Another  commenter 
requested  a  redesignation  of  a  Standard 
Metropolitan  Statistical  Area  (SMSA)  to 
include  one  county  instead  of  three 
because  new  refugee  arrivals  have  been 
concentrated  in  one  of  the  three  SMSA 
counties,  and  refugee  centers  in  the 
other  two  counties  have  closed 
previously  due  to  declining  new  arrivals 
and  time-eligibility  limitations  on 
services  for  the  residual  county 
populations. 

Response:  ORR  examined  the 
distribution  of  arrivals  within  the  three- 
county  SMSA  and  found  that  the  two 
counties  that  the  commenter  requested 
to  be  dropped  from  the  SMSA  had  small 
niunbers  of  arrivals  during  the  5-year 
period  from  FY  1997-FY  2001.  There  is 
an  advantage  to  the  State  to  retain  the 
SMSA  as  a  three-county  SMSA,  because 
arrivals  receive  double  weight  in  the 
qualifying  process,  while  concentration 
receives  single  weight,  and  allocations 
are  made  on  the  basis  of  arrivals.  The 
State  qualifies  for  targeted  assistance 
using  the  SMSA  population  and 
concentration.  The  State  is  able  to 
determine  how  the  targeted  assistance 
funds  will  be  used  within  the  SMSA 
and  may  determine  to  use  the  funds  in 
the  county  with  the  largest  number  of 
arrivals,  as  it  does  currently.  The  State 
should  include  its  proposal  for  use  of 
funds  in  its  targeted  assistance 
application.  Refer  to  the  section  of  this 
notice  titled  "BUDGET  AND  BUDGET 
JUSTIFICATION,  CRITERIA  #1 


APPROACH,  for  required  application 
content  regarding  the  distribution  of 
funds  to  various  counties  within  an 
SMSA. 

Comment:  A  different  commenter 
suggested  that  ORR's  method  of 
determining  impacted  counties  was 
unfair  because  it  used  the  entire  county 
population  to  determine  impact  instead 
of  the  population  of  impacted  cities  in 
which  refugees  resided  within  the 
county. 

Response:  Regarding  the  suggestion 
that  ORR  determine  eligibility  for 
targeted  assistance  at  the  municipality 
level,  ORR  is  required  by  section 
412(c)(2)(A)  of  the  INA  to  make  grants 
to  States  for  assistance  to  counties  and 
similar  areas.  Therefore,  we  do  not 
consider  cities,  townships  or 
municipalities  as  meeting  the  intent  of 
section  412(c)(2)(A)  of  the  INA. 

V.  Eligible  Grantees 

Eligible  grantees  are:  1.  those  agencies 
of  State  governments  that  are 
responsible  for  the  refugee  program 
under  45  CFR  400.5  in  States  containing 
counties  which  qualify  for  FY  2002 
targeted  assistance  awards,  and  2.  those 
non-State  agencies  funded  under  the 
Wilson-Fish  program  which  administer, 
in  lieu  of  a  State,  a  statewide  refugee 
assistance  program  containing  counties 
which  qualify  for  FY  2002  targeted 
assistance  formula  funds. 

The  Director  of  ORR  will  determine 
the  eligibility  of  coimties  for  inclusion 
in  the  FY  2002  targeted  assistance 
program  on  the  basis  of  the  method 
described  in  section  VI  of  this  notice. 

The  use  of  targeted  assistance  funds 
for  services  to  Cuban  and  Haitian 
entrants  is  limited  to  States  which  have 
an  approved  State  plan  under  the 
Cuban/Haitian  Entrant  Program  (CHEP). 

The  State/Wilson-Fish  agency  will 
submit  a  single  application  on  behalf  of 
all  county  governments  of  the  qualified 
counties  in  that  State.  Subsequent  to  the 
approval  of  the  State/Wilson-Fish 
agency's  application  by  ORR,  local 
targeted  assistance  plans  will  be 
developed  by  the  county  government  or 
other  designated  entity  and  submitted  to 
the  State/Wilson-Fish  agency. 

A  State  with  more  than  one  qualified 
county  is  permitted,  but  not  required,  to 
determine  the  allocation  amoimt  for 
each  qualified  coimty  within  the  State. 
However,  if  a  State  chooses  to  determine 
county  allocations  differently  from 
those  set  forth  in  the  final  notice,  in 
accordance  with  45  CFR  400.319,  the  FY 
2002  allocations  proposed  by  the  State 
must  be  based  on  the  State's  population 
of  refugees  who  arrived  in  the  U.S. 
during  the  most  recent  5-year  period.  A 
State  may  use  welfare  data  as  an 


additional  factor  in  the  allocation  of  its 
targeted  assistance  funds  if  it  so 
chooses;  however,  a  State  may  not 
assign  a  greater  w^ght  to  welfare  data 
than  it  has  assigned  to  population  data 
in  its  allocation  formula.  In  addition,  if 
a  State  chooses  to  allocate  its  FY  2002 
targeted  assistance  funds  in  a  manner 
different  from  the  formula  set  forth  in 
the  final  notice,  the  FY  2002  allocations 
and  methodology  proposed  by  the  State 
must  be  included  in  the  State's 
application  for  ORR  review  and 
approval. 

Applications  submitted  in  response  to 
the  final  notice  are  not  subject  to  review 
by  State  and  area  wide  clearinghouses 
under  Executive  Order  12372, 
"Intergovernmental  Review  of  Federal 
Programs." 

VI.  Qualification  and  Allocation 

For  FY  2002,  ORR  will  continue  to 
use  the  formula  that  bases  allocation  of 
targeted  assistance  funds  on  the  most 
current  five-year  refugee/entrant  arrival 
data.  Targeted  assistance  services  are 
limited  to  refugees  residing  in  qualified 
coimties  who  have  been  in  the  U.S.  five 
years  or  less.  The  Director  of  ORR 
proposes  to  determine  the  qualification 
of  counties  for  targeted  assistance  once 
every  three  years,  as  stated  in  the  FY 
1999  notice  of  proposed  availability  of 
targeted  assistance  allocations  to  States 
which  was  published  in  the  Federal 
Register  on  March  10, 1999  (64  FR 
11927).  The  FY  1999-FY  2001  three- 
year  project  cycle  expires  9/30/2002.  In 
preparation  for  re-qualifying  counties 
for  FY  2002,  ORR  has  reviewed  data  on 
all  counties  that  could  potentially 
qualify  for  TAP  funds  on  the  basis  of  the 
most  current  five-year  refugee/entrant  ^ 
arrival  data. 

A.  Qualifying  Counties 

In  order  to  qualify  for  application  for 
FY  2002  targeted  assistance  funds,  a 
county  (or  group  of  adjacent  counties 
with  the  same  Standard  Metropolitan 
Statistical  Area,  or  SMSA)  will  be 
required  to  either:  (1)  Rank  above  a 
selected  cut-off  point  of  jurisdictions  for 
which  data  were  reviewed,  based  on 
two  criteria:  (a)  The  number  of  refugee/ 
entrant  arrivals  placed  in  the  county 
during  the  most  recent  five-year  period 
(FY  1997-FY  2001)  and  (b)  the  five-year 
refugee/entrant  arrival  population  as  a 
percent  of  the  county  overall 
population,  or  (2)  have  received  3,000  or 
more  refugee/entrant  arrivals  during  this 
same  five-year  period. 

In  regard  to  tne  first  qualification 
criteria,  each  county  will  be  ranked  on 
the  basis  of  its  five-year  arrival 
population  and  its  concentration  of 
refugees,  with  a  relative  weighting  of 
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two  to  one  respectively,  because  we 
believe  that  large  numbers  of  refugee/ 
entrant  arrivals  into  a  county  create  a 
significant  impact,  regardless  of  the 
ratio  of  refugees  to  the  county  general 
population. 

Each  county  will  then  be  ranked  in 
terms  of  the  sum  of  a  county's  rank  on 
refugee  arrivals  and  its  rank  on 
concentration.  To  qualify  for  targeted 
assistance  based  on  rank,  a  coimty  will 
have  to  rank  within  the  top  50  counties. 
In  addition,  counties  that  have  received 
at  least  3,000  arrivals  within  the  most 
recent  five-year  period  will  also  qualify. 
The  total  number  of  qualifying  counties 
is  53 — ^the  original  50  ranked  counties 
plus  three  additional  counties  with  at 
least  3,000  arrivals  within  the  most 
recent  five-year  period.  ORR  has  limited 
the  number  of  qualified  counties  to  53 
in  order  to  cover  as  many  counties  as 
possible  while  still  targeting  a  sufficient 
level  of  funding  to  the  most  impacted 
counties. 

ORR  decided  that  counties  with  3,000 
or  more  arrivals  should  qualify  for 
targeted  assistance  after  analyzing  the 
arrival  data  and  discovering  that  there 
were  three  coimties  which  ranked  high 
in  arrival  numbers  (37,  28,  and  39)  but 
will  not  qualify  for  targeted  assistance 
based  solely  on  the  sum  of  the  ranks 
formula.  ORR  concluded  that  these 
counties  which  ranked  high  nationally 
in  refugee  population  were  impacted  by 
high  numbers  of  refugee  arrivals,  and 
thus  should  qualify  for  Targeted 
Assistance. 

ORR  has  screened  data  on  all  counties 
that  have  received  awards  for  targeted 
assistance  since  FY  1983  and  on  all 
other  counties  that  could  potentially 
qualify  for  TAP  funds  based  on  the 
criteria  proposed  in  this  notice. 
Analysis  of  these  data  indicates  that:  (1) 
44  counties  which  have  previously 
received  targeted  assistance  will 


continue  to  qualify:  (2)  five  counties 
which  have  previously  received  targeted 
assistance  will  no  longer  qualify;  and  (3) 
nine  new  counties  will  be  qualified. 

Table  1  provides  a  list  of  the  counties 
that  will  remain  qualified  and  the  new 
counties  that  will  qualify,  the  number  of 
refugee/entrant  arrivals  in  those 
counties  within  the  past  five  years,  the 
percent  that  the  five-year  arrival 
population  represents  of  the  overall 
county  population,  and  each  county's 
rank,  based  on  the  qualification  formula 
described  above: 

Table  2  lists  the  counties  that  have 
previously  received  targeted  assistance 
which  will  no  longer  qualify,  the 
number  of  refugee/entrant  arrivals  in 
those  counties  within  the  past  five 
years,  the  percent  that  the  five-year 
arrival  population  represents  of  the 
overall  county  population,  and  each 
county's  rank,  based  on  the  qualification 
formula. 

The  counties  listed  in  this  final  notice 
as  qualified  to  apply  for  FY  2002  TAP 
funding  will  remain  qualified  for  TAP 
funding  through  FY  2004.  ORR  does  not 
plan  to  consider  the  eligibility  of 
additional  counties  for  TAP  funding 
until  FY  2005,  when  ORR  will  again 
review  data  on  all  counties  that  could 
potentially  qualify  for  TAP  funds  based 
on  the  criteria  contained  in  this  final 
notice.  We  believe  that  a  more  fi-equent 
redetermination  of  county  qualification 
for  targeted  assistance  will  not  provide 
qualifying  counties  a  sufficient  period  of 
time  witlin  a  stable  funding  climate  to 
adequately  address  the  refugee  impact 
in  their  counties,  while  a  less  frequent 
redetermination  of  county  qualification 
will  pose  the  risk  of  not  considering 
new  population  impacts  in  a  timely 
manner. 


B.  Allocation  Formula 

Of  the  funds  available  for  FY  2002  for 
targeted  assistance.  $44,529,300  will  be 
allocated  by  formula  to  States  for 
qualified  counties  based  on  the  initial 
placements  of  refugees,  Amerasians. 
entrants  (including  Havana  parolees), 
and  Kurdish  asylees  in  these  counties 
during  the  five-year  period  from  FY 
1997  through  FY  2001  (October  1. 
1996 — September  30.  2001).  These  data 
are  available  in  the  ORR  refugee  data 
system. 

For  fiscal  years  1999  through  2001, 
Havana  parolees  were  derived  from 
actual  data.  For  fiscal  years  1997-1998. 
INS  provided  the  number  of  actual 
Havana  parolees.  The  State  of  Florida 
supplied  ORR  with  the  actual  number  of 
these  parolees  which  arrived  in  Florida. 
The  remaining  parolees  were  not 
identified  with  any  other  State  of 
arrival.  To  account  for  these  arrivals, 
ORR  prorated  the  non-Florida  parolee 
numbers  to  qualifying  counties  in  other 
States  based  on  the  counties'  proportion 
of  the  five-year  entrant  population  in 
the  U.S. 

Vn.  Allocations 

Table  3  lists  the  final  qualifying 
counties,  the  number  of  refugee  and 
entrant  arrivals  in  those  counties  during 
the  five-year  period  from  October  1 , 
1996 — September  30.  2001,  the  number 
of  Havana  parolee  arrivals  in  those 
counties  for  this  five-year  period,  the 
sum  of  the  third,  fourth,  and  fifth 
columns,  and  the  final  amount  of  each 
county's  allocation  based  on  its  five- 
year  arrival  population. 

Table  4  provides  State  totals  for  final 
targeted  assistance  allocations.  Table  5 
indicates  the  areas  that  each  final 
qualifying  county  represents.  Tables  1 
through  5  follow: 
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Table  1- 

-Top  S3  Final  EUf(ible  Counties 

County 

State  few  Arrival  :j>ncentration 

Sum  of 

Total 

Percent 

Ranks 

44  Tw;>Hed  Assistance  Counties  EU0ble  for  Continuatton 

1 

Dade  County 

FL 

61979 

2.7949 

4 

2 

City  o<  St.  Louis 

MO 

9,784 

23100 

23 

3 

Sacramento  County 

CA 

10719 

08761 

32 

4 

DeKalb  County 

GA 

asas 

13348 

35 

. 

S 

Multnomah 

OR 

1Z096 

06760 

37 

6 

Oneida  County 

NY 

4743 

20143 

42 

7 

King/Sfwhomish 

WA 

11522 

05344 

42 

8 

Jeffenon  County 

KY 

6.240 

08997 

43 

9 

Hennepin/ Ramsey 

MN 

10332 

06350 

49 

10 

New  York 

NY 

26.809 

03348 

53 

11 

Maricopa  County 

AZ 

11.226 

0.3654 

58 

12 

Duval  County 

FL 

5.098 

06545 

64 

13 

Suffolk  County 

MA 

4329 

06566 

*7 

H 

Polk  County 

L\ 

3769 

1.0061 

70 

15 

Davis/Salt  lake 

UT 

5.715 

0.3795 

74 

16 

Dallas/Tarrant 

TX 

10.595 

02891 

7S 

17 

Ingham  County 

Ml 

3314 

1.1866 

76 

18 

Santa  Clara  County 

CA 

5.872 

O3490 

76 

19 

Cook/Kane 

IL 

14.106 

0.2440 

76 

20 

Kent  County 

Ml 

3.916 

0,6819 

78 

21 

Fulton  Coiinty 

GA 

4334 

0.5311 

79 

22 

Hams  County 

TX 

9.093 

0.2674 

87 

23 

Fairfax  County 

VA 

4,470 

03388 

91 

24 

City  of  Richmond 

VA 

2.656 

13430 

92 

25 

Los  Angeles  County 

CA 

15348 

01633 

92 

26 

Spokane  County 

WA 

3.165 

07573 

93 

27 

Davidson  County 

TN 

3.222 

05654 

99 

28 

Monroe  County 

NY 

3397 

04620 

102 

29 

Broward  County 

n. 

4,478 

02759 

104 

30 

Hillsborough  County 

FL 

3389 

0.3593 

105 

31 

Cass  County 

ND 

2.113 

1.7160 

113 

32 

San  Diego  County 

CA 

5.461 

0.1941 

113 

33 

LaiKaster  County 

NE 

2314 

09246 

114 

34 

Philadelphia  County 

PA 

3.967 

0.2614 

117 

35 

Denver  County 

CO 

2,673 

04819 

118 

36 

San  Francisco 

CA 

3.993 

0.2306 

120 

37 

Guilford  County 

NC 

2.419 

0.0575 

122 

38 

Hampden  County 

MA 

2,408 

0.5278 

128 

39 

Erie  County 

PA 

2XIB7 

0.7431 

132 

40 

DistTKi  of  Columbia 

DC 

2350 

0.4107 

138 

41 

Minnetiaha  County 

SD 

1740 

1.1734 

143 

42 

dark  County 

NV 

3352 

07285 

146 

43 

Orange  County 

CA 

3349 

0.1352 

151 

44 

Cuyahoga  County 

OH 

3,049 

0.2187 

153 

9 

New  Countia  That  QuaUfy 

County 

SuteYeM 

Arrival 

ijmcentration 

Sum  of 

Total 

Percent 

Ranks 

1 

Onondaga  County 

NY 

3.072 

0.67D3 

102 

2 

Palm  Beach  County 

FL 

3357 

03144 

116 

3 

Ene  County 

NY 

3,182 

03348 

118 

4 

Ada  County 

ID 

2J92 

0.7617 

122 

5 

Warren  County 

KY 

1367 

2.0179 

125 

6 

Wayne  County 

MI 

3.998 

0.1940 

128 

7 

Pinellas  County 

FL 

1990 

03245 

132 

8 

Blackhawk  County 

lA 

1.794 

1.4014 

133 

9 

Kansas  Qty 

MO 

238S 

03180 

139 
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Table  2-Counties  That  No  Longer  Qualify 


County 


State        5- Year  Arrival   Concentration       Sum  of 
Total  Percent        Ranks 


Pierce  County 

WA 

2,006 

0.2862 

174 

Yolo  County 

CA 

1,249 

0.7405 

179 

Bernalillo  County 

NM 

1,633 

0.2934 

194 

Hudson  County 

NJ 

1395 

0.2291 

217 

Fresno  County 

CA 

654 

0.0818 

379 
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Table  3  - 

-  Final  Targeted 

Assistance 

ADocatioiis  By  County:  FY  20Q2 

$44329300 

Havana 

Total  Arrivals 

Total  FY  20O2 

County 

sue 

Refugees  1/ 

Entrants  Parolees  2/ 

Asylees 

FY97-FY01 

Final  Allocation 

Maricopa  County 

Arizona 

\02U 

618 

397 

0 

11.226 

$1,410,183 

Los  Angeles  County 

California 

13311 

44 

199 

1,494 

15347 

$1,95Z977 

Orange  County 

California 

3,737 

9 

21 

53 

3«0 

$479359 

Sacnmento  County 

California 

10.643 

4 

72 

10,719 

$1346,491 

San  Diego  County 

California 

S.Ml 

3 

17 

5M1 

$685,998 

San  Francisco 

California 

3,852 

3 

11 

12S 

3kWI 

$501340 

Santa  Qara  County 

California 

5,418 

5 

8 

441 

Skt72 

$737,626 

Denver  County 

Colorado 

2,670 

0 

3 

0 

M73 

$335,776 

District  of  Columbia 

District  of  Colum  bia                  2,335 

4 

11 

0 

Z350 

$29531 

Broward  County 

Florida 

585 

1329 

1451 

1,013 

4,478 

SS67,S16 

Dade  County 

Florida 

6,486 

13,642 

«>M7 

2,204 

62,979 

$7,911,270 

Duval  County 

Florida 

4,889 

25 

74 

110 

5,098 

$640398 

Hillsborough  County 

Florida 

1,678 

336 

1,421 

154 

*SW 

$450342 

Palm  Beach  County 

Florida 

493 

1341 

1,272 

251 

3JSS7 

$446,822 

Pinellas  County 

Florida 

2,804 

20 

88 

78 

199B 

$375397 

DeKalb  County 

Georgia 

8,871 

6 

11 

0 

8,ns 

$1,116,489 

Fulton  County 

Georgia 

4,281 

14 

39 

0 

4434 

$544,427 

Ada  County    3/ 

Idaho 

2,292 

0 

0 

0 

2.292 

$287,916 

Cook/Kane 

Illinois 

13,990 

15 

101 

0 

14,106 

$1,771,962 

Polk  County 

Iowa 

3,767 

2 

3,769 

$473,453 

Blackbawk 

Iowa 

1,794 

0 

0 

0 

ITM 

$7?S,1V5« 

Kentucky 

3,618 

1,594 

1,028 

0 

6,2*0 

$783354 

Warren  County    3/ 

Kentucky 

1,867 

0 

0 

0 

1J67 

$234328 

Hampden  County 

Massachusetts 

2,326 

0 

0 

82 

ZMi 

$302,487 

Suffolk  County 

Massachusetts 

3,880 

77 

66 

SOS 

4,»8 

$568,796 

Ingham  County 

Michigan 

2,080 

752 

482 

3314 

$416,297 

Kent  County 

Michigan 

3,422 

293 

201 

3,916 

$491,918 

Wayne  County 

Michigan 

3,994 

0 

4 

0 

3,998 

$502,219 

Hennepin/  Ramsey 

Minnesota 

10,318 

5 

9 

10332 

$1,297381 

City  of  St  Louis 

Missouri 

9,784 

0 

0 

0 

9,784 

$1,229,042 

Kansas  City 

Missouri 

Z544 

9 

32 

7,'>8S 

$324,721 

Lancaster  County 

Nebraska 

2,306 

5 

3 

0 

2314 

$290,679 

Qark  County   3/ 

Nevada 

1,916 

966 

670 

0 

3352 

$446,194 

Erie  County 

New  York 

3,062 

73 

47 

0 

3,182 

$399,715 

Monroe  County 

New  York 

2.456 

570 

371 

0 

3397 

$426,723 

New  York 

New  York 

26,233 

256 

320 

26,809 

$3367,682 

Oneida  County 

New  York 

4,743 

0 

0 

0 

4,743 

$595304 

Onodaga  County 

New  York 

2,170 

548 

354 

3,072 

$385397 

CuiUbrd  County 

North  Carolina 

Z403 

2 

14 

0 

2,419 

$303369 

Cass  County    3/ 

North  Dakota 

2.113 

0 

0 

0 

2,113 

$265,430 

Cuyahoga  County 

Ohio 

3.042 

1 

6 

0 

3,049 

$383,008 

Multnomah 

Oregon 

11,135 

584 

377 

0 

U096 

$1319,470 

Erie  County 

Pennsylvania 

2,087 

0 

0 

0 

2,087 

$767,164 

Philadelphia  County 

Pennsylvania 

3.932 

14 

21 

3,967 

$498325 

Minnehaha  County   3/ 

South  Dakota 

1,740 

0 

0 

0 

1,740 

$218375 

Davidson  County 

Tennessee 

3,202 

2 

18 

0 

3,222 

$404,740 

Dallas/Tarrant 

Texas 

10,254 

171 

170 

0 

10395 

$1330,918 

Harris  County 

Texas 

8,060 

600 

413 

0 

9,093 

$1,142,241 

Davis/Salt  Uke 

Utah 

5,699 

2 

3 

11 

5,715 

$717,905 

Fairfax  County 

Virginia 

4,290 

1 

IS 

164 

4,470 

$661311 

City  of  Richmond 

Virginia 

2,492 

16 

14 

134 

i656 

$333,640 

King/ Snohomish 

Washington 

a507 

4 

11 

0 

12322 

$1372,983 

Washington 

3,164 

0 

1 

0 

3,16S 

$397380 

Total 


272,907 


24,359 


50325 


6393 


354.483 


44329300 


1/    Refugees  includes  refugees,  Kurdish  asylees,  Amerasian  immigrants  from  Vietnam,  and  victims  of  traffkUng. 

2/    For  FY  1999  -  FY  2001,  Havana  parolees  from  actual  data.  For  FY  1997  -  FY  1998,  achial  data  for  Florida  counties;  for  all  other  counties, 

parolee  estimated  from  entrant  arrivals. 
3/    Allocation  to  be  awarded  to  a  Wilson/  Fish  grantee,  if  approved  by  the  Director. 


Table  4  -  Targeted  AssistaiKe  Final  Allocations  by  State 


State 


Arizona 

California 

Colorado 

District  of  Columbia 

Florida 

Georgia 

Idaho 

Illinois 

Iowa 

Kentucky 

Massachusetts 

Michigan 

Minnesota 

Missouri 

Nebraska 

Nevada 

New  York 

North  Caroliiui 

North  Dakota 

Ohio 

Oregon 

Pennsylvania 

South  Dakota 

Teimesee 

Texas 

Utah 

Virginia 

Washington 


Total 


$44,529300 
Total  FY  2002 
Allocation 


$1,410,183 

5,704,294 

335,776 

295,201 

10387,445 

1,660,916 
287,916 

1,771,%2 
698,811 

1,018382 
871,«83 

1,410,434 

1,297381 

1,553,763 
290,679 
446,194 

5,175321 
303369 
265,430 
383,008 

1,519,470 
760,489 
218375 
404,740 

2,473,159 
717,905 
895,151 

1,970,563 


$44,529300 
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Table  S  -  Targeted  Assistance  Areas 


State 


Targeled  Assistance 
Area 


Dennioo 


Anzom 
Cabforma 


Pennsylvania 

South  Dakou 

Tennesee 

TecM 


Vn^inia 


WasUngton 


BUJNG  CODE  4184-01-M 


Maiicopa  County 
Los  Angeles  County 
Orange  County 
Sacramento  Comty 
San[>iego 


Santa  Clara  Coiaity 

Cokwado 

Denver 

Distnct  of  CohBiDU 

Ftofida 

Broward  County 

DadeCouity 

Duval  Cotaity 

Hillsbofough  County 

Pabn  Beach  Comty 

Pinellas  County 

Oeorgia 

DeKalbCotnty 

Fulton  Comty 

Idaho 

Ada  Comty 

Iffinoit 

Cook  and  Kane  Comties 

Iowa 

Polk  County 

BbckhawkCoonty 

Kentucky 

Jefferson  Comty 

Warren  County 

Massachusetts 

Suffolk  County 

Michigan 

Ingham  County 

Kent  Comty 

Wayne  Comty 

Minnesola 

Hennepin/RanBey 

Missowi 

City  of  St  Louis 

Kansas  City 

Nebraska 

Lancaster  County 

Nevada 

Clark  Comty 

New  York 

Erie  County 

Monroe  Comty 

New  York 

Oneida  Comty 

Onondaga  County 

North  Carolina 

Cmlford  Comty 

North  Dakota 

Cass  County 

Ohio 

Cuyahoga  County 

Oregon 

Multnomah 

Marin,  San  Francisco,  and  Saa  Maleo  CotBlies 


Jackson  Comty,  Missovri  and  Wyndode  Coaly.  Kaasas 


Bronx.  Kings,  Queens.  New  York,  and  Richmond  Counties 


dackanas,  Muhnonmb,  and  Washington  Comties.  Oregon, 
and  Claik  Comty,  Wasbingion 


Erie 

Philadelphia 
Minnehaha  County 
Davidson  County 
Dallas/Tarrant 
Harris  County 

Davis/Sah  Lake 

Fair&x 


Davis,  Salt  Lake,  and  Utah  Comties 
Ailinglon  and  Fairbx  Comties  and  the  cities  of  FaOs  Ctaach. 
Fair&ii,  and  Alexandria 


City  ofRidsnond 
King/Smhonish 
Spokane  Comty 


Vni.  Application  and  Implementation 
Process 

Under  the  FY  2002  targeted  assistance 
program,  States  and  Wilson/Fish 
agencies  may  apply  for  and  receive 
grant  awards  on  behalf  of  qualified 
counties  in  the  State.  A  single  allocation 
will  be  made  to  each  State  by  ORR  on 
the  basis  of  an  approved  State 
application.  The  State  or  Wilson/Fish 
agency  will,  in  turn,  receive,  review, 
and  determine  the  acceptability  of 
individual  county  targeted  assistance 
plans. 

Pursuant  to  45  CFR  400.210(b),  FY 
2002  targeted  assistance  funds  must  be 
obligated  by  the  State  agency  no  later 
than  one  year  after  the  end  of  the 
Federal  fiscal  year  in  which  the 
Department  awarded  the  grant.  Funds 
must  be  liquidated  within  two  years 
after  the  end  of  the  Federal  fiscal  year 
in  which  the  Department  awarded  the 
grant.  A  State's  final  financial  report  on 
targeted  assistance  expenditures  must 
be  received  no  later  than  90  days  after 
the  end  of  the  two-year  expenditure 
period.  If  final  reports  are  not  received 
on  time,  the  Department  will  deobligate 
any  unexpended  funds,  including  any 
imliquidated  obligations,  on  the  basis  of 
the  State's  last  filed  report. 

The  requirements  regarding  the 
discretionary  portion  of  the  targeted 
assistance  program  will  be  addressed 
under  separate  continuation  grant 
awards.  Continuation  applications  for 
these  funds,  therefore,  are  not  subject  to 
provisions  contained  in  this  notice  but 
to  other  requirements  which  will  be 
published  separately. 

IX.  Required  Assurances 

A.  Assurance  that  targeted  assistance 
funds  will  be  used  in  accordance  with 
the  requirements  in  45  CFR  Part  400. 

B.  Assurance  that  targeted  assistance 
funds  will  be  used  primarily  for  the 
provision  of  services  which  are 
designed  to  enable  refugees  to  obtain 
jobs  with  less  than  one  year's 
participation  in  the  targeted  assistance 
program.  States  must  indicate  what 
percentage  of  FY  2002  targeted 
assistance  formula  allocation  funds  that 
are  used  for  services  will  be  allocated 
for  employment  services. 

C.  Assurance  that  targeted  assistance 
funds  will  not  be  used  to  offset  funding 
otherwise  available  to  counties  or  local 
jurisdictions  from  the  State  agency  in  its 
administration  of  other  programs,  e.g. 
social  services,  cash  and  medical 
assistance. 


The  Proiect  Description  Overview 

Purpose 

The  project  description  provides  a 
major  means  by  which  an  application  is 
evaluated  £ind  ranked  to  compete  with 
other  applications  for  available 
assistance.  The  project  description 
should  be  concise  and  complete  and 
should  address  the  activity  for  which 
Federal  funds  are  being  requested. 
Supporting  documents  should  be 
included  where  they  can  present 
information  clearly  and  succinctly.  In 
preparing  your  project  description,  all 
information  requested  through  each 
specific  evaluation  criteria  should  be 
provided.  Awarding  offices  use  this  and 
other  information  in  making  their 
funding  recommendations.  It  is 
important,  therefore,  that  this 
information  be  included  in  the 
application. 

General  Instructions 

ACF  is  particularly  interested  in 
specific  factual  information  and 
statements  of  measurable  goals  in 
quantitative  terms.  Project  descriptions 
are  evaluated  on  the  basis  of  substance, 
not  length.  Extensive  exhibits  are  not 
required.  Cross  referencing  should  be 
used  rather  than  repetition.  Supporting 
information  concerning  activities  that 
will  not  be  directly  funded  by  the  grant 
or  information  that  does  not  directly 
pertain  to  an  integral  part  of  the  grant 
funded  activity  should  be  placed  in  an 
appendix. 

Pages  should  be  numbered  and  a  table 
of  contents  should  be  included  for  easy 
reference 

Approach 

Outline  a  plein  of  action  which 
describes  the  scope  and  detail  of  how 
the  proposed  work  will  be 
accomplished.  Account  for  all  functions 
or  activities  identified  in  the 
application.  Cite  factors  which  might 
accelerate  or  decelerate  the  work  and 
state  your  reason  for  taking  the 
proposed  approach  rather  than  others. 
Describe  any  unusual  features  of  the 
project  such  as  design  or  technological 
irmovations,  reductions  in  cost  or  time, 
or  extraordinary  social  and  community 
involvement. 

Provide  quantitative  monthly  or 
quarterly  projections  of  the 
accomplishments  to  be  achieved  for 
each  function  or  activity  in  such  terms 
as  the  number  of  people  to  be  served 
and  the  number  of  activities 
accomplished.  When  accomplishments 
cannot  be  quantified  by  activity  or 
function,  list  them  in  chronological 
order  to  show  the  schedule  of 
accomplishments  and  their  target  dates. 


If  any  data  is  to  be  collected, 
maintained,  and/or  disseminated, 
clearance  may  be  required  from  the  L'.S. 
Office  of  Management  and  Budget 
(0MB).  This  clearance  pertains  to  any 
"collection  of  information  that  is 
conducted  or  sponsored  by  ACF  " 

List  organizations,  cooperating 
entities,  consultants,  or  other  key 
individuals  who  will  work  on  the 
project  along  with  a  short  description  of 
the  nature  of  their  effort  or  contribution 

Additional  Information 

Following  cU-e  requests  for  additional 
information  that  need  to  be  included  in 
the  application: 

Objectives  and  Need  for  Assistance 

Clearly  identify'  the  physical, 
economic,  social,  financial, 
institutional,  and/or  other  problem(s) 
requiring  a  solution.  The  need  for 
assistance  ipust  be  demonstrated  and 
the  principal  and  subordinate  objectives 
of  the  project  must  be  clearly  stated: 
supporting  documentation,  such  as 
letters  of  support  and  testimonials  from 
concerned  interests  other  than  the 
applicant,  may  be  included.  Any 
relevant  data  based  on  planning  studies 
should  be  included  or  referred  to  in  the 
endnotes/footnotes.  Incorporate 
demographic  data  and  participant/ 
beneficiary  information,  as  needed.  In 
developing  the  project  description,  the 
applicant  may  volunteer  or  be  requested 
to  provide  information  on  the  total 
range  of  projects  currently  being 
conducted  and  supported  (or  to  be 
initiated),  some  of  which  may  be 
outside  the  scope  of  the  program 
announcement. 

Budget  and  Budget  Justification 

Criteria  #  1 :  Approach 

•  If  administered  locally,  the  name  of 
the  local  agency  administering  the 
funds,  and  the  name  and  telephone 
number  of  the  responsible  person. 

•  The  amount  of  funds  to  be  awarded 
to  the  targeted  county  or  counties.  In 
instances  where  a  State  receives  targeted 
assistance  funding  for  impacted 
counties  contained  in  a  standard 
metropolitan  statistical  area  (SMS A),  the 
State  must  indicate  in  its  application  the 
proposed  allocation  plan  for  the 
counties  contained  in  the  SMSA  and  the 
rationale  for  the  proposed  allocations.  In 
instances  in  which  a  State  receives 
targeted  assistance  funding  for  impacted 
counties  contained  in  an  SMSA  that 
includes  a  county  or  counties  located  in 
a  neighboring  State,  the  State  receiving 
those  funds  must  provide  a  description 
of  coordination  euid  planning  activities 
imdertaken  with  the  State  Refugee 
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Coordinator  of  the  neighboring  State  in 
which  the  impacted  county  or  counties 
are  located.  These  planning  and 
coordination  activities  should  result  in 
a  proposed  allocation  plan  for  the 
equitable  distribution  of  targeted 
assistance  funds  by  county  based  on  the 
distribution  of  the  eligible  population 
by  county  within  the  SMSA.  The 
proposed  allocation  plan  must  be 
included  in  the  State's  application  to 
ORR. 

•  Assurance  that  county  targeted 
assistance  plans  will  include: 

1.  A  description  of  the  local  planning 
process  for  determining  targeted 
assistance  priorities  and  services,  taking 
into  consideration  all  other  ORR-funded 
services  available  to  the  refugee 
population,  including  formula  social 
services. 

2.  Identification  of  refugee/entrant 
populations  to  be  served  by  targeted 
assistance  projects,  including 
approximate  numbers  of  clients  to  be 
served,  and  a  description  of 
characteristics  and  needs  of  targeted 
populations.  (As  per  45  CFR  400.314) 

3.  Description  of  specific  strategies 
and  services  to  meet  the  needs  of 
targeted  populations. 

4.  The  relationship  of  targeted 
assistance  services  to  other  services 
available  to  refugees/entrants  in  the 
county  including  formula  allocated  ORR 
social  services  to  States/Wilson-Fish 
agencies. 

5.  Analysis  of  available  employment 
opportunities  in  the  local  community-. 
Examples  of  acceptable  analyses  of 
employment  opportimities  might 
include  surveys  of  employers  or 
potential  employers  of  refugee  clients, 
surveys  of  presently  effective 
employment  service  providers,  and 
review  of  studies  on  employment 
opportunities/ forecasts  which  will  be 
appropriate  to  the  refugee  populations. 

6.  Description  of  the  monitoring  and 
oversight  responsibilities  to  be  carried 
out  by  the  county  or  qualifying  local 
jurisdiction. 

7.  Assurance  that  the  local 
administrative  budget  will  not  exceed 
15%  of  the  local  allocation.  Targeted 
assistance  grants  are  cost-based  awards. 
Neither  a  State  nor  a  county  is  entitled 
to  a  certain  amount  for  administrative 
costs.  Rather,  administrative  cost 
requests  should  be  based  on  projections 
of  actual  needs.  All  TAP  counties  will 
be  allowed  to  spend  up  to  15%  of  their 
allocation  on  TAP  administrative  costs, 
as  need  requires.  However,  States  and 
coimties  are  strongly  encouraged  to 
limit  administrative  costs  to  the  extent 
possible  to  maximize  available  funding 
for  services  to  refugees. 


8.  For  any  State  that  administers  the 
program  directly  or  otherwise  provides 
direct  service  to  the  refugee/entrant 
population  in  a  qualified  county  (with 
the  concurrence  of  the  county),  the  State 
must  have  the  same  information 
contained  in  a  county  plan  prior  to 
issuing  a  Request  for  Proposals  (RFP)  for 
services.  States  that  administer 
programs  directly  may  spend  no  more 
than  5%  of  their  total  allocation,  and  up 
to  10%  of  the  county's  allocation,  on 
administrative  costs  that  are  reasonable, 
allocable,  and  necessary. 

9.  Assurance  that  the  State  will  make 
available  to  the  county  or  designated 
local  entity  not  less  than  95%  of  the 
amount  of  its  formula  allocation  for 
purposes  of  implementing  the  activities 
proposed  in  its  plan,  except  in  the  case 
of  a  State  that  administers  the  program 
locally  as  described  in  item  H  above. 
Allocable  costs  for  State  contracting  and 
monitoring  for  targeted  assistance,  if 
charged,  must  be  charged  to  the  targeted 
assistance  grant  and  not  to  general  State 
administration. 

Criteria  #2;  Additional  Information 

•  A  description  of  the  State's  plan  for 
conducting  fiscal  and  programmatic 
monitoring  and  evaluations  of  the 
targeted  assistance  program,  including 
frequency  of  on-site  monitoring. 

Criteria  #3;  Objectives  and  Need  for 
Assistance 

Identify  the  results  and  benefits  to  be 
derived. 

All  applicants  will  be  required  to 
establish  proposed  targeted  assistance 
performance  goals  for  each  of  the  six 
ORR  performance  outcome  measures  for 
each  impacted  county's  proposed 
service  contract(s)  or  sub-grants  for  the 
next  contracting  cycle.  Proposed 
performance  goals  must  be  included  in 
the  application  for  each  performance 
measure.  The  six  ORR  performance 
measures  are:  entered  employments, 
cash  assistance  reductions  due  to 
employment,  cash  assistance 
terminations  due  to  employment,  90- 
day  employment  retentions,  average 
wage  at  placement,  and  entered 
employments  with  available  health 
benefits.  Targeted  assistance  program 
activity  and  progress  achieved  toward 
meeting  performance  outcome  goals  are 
to  be  reported  quarterly  on  the  ORR-6, 
the  "Quarterly  Performance  Report." 

States  that  are  currently  grantees  for 
targeted  assistance  funds  should  base 
projected  annual  outcome  goals  on  past 
performance.  Current  grantees  should 
have  adequate  baseline  data  for  all  of 
the  six  ORR  performance  outcome 
measures  based  on  a  history  of  targeted 
assistance  program  experience. 


States  identified  as  new  eligible 
targeted  assistance  grantees  are  also 
required  to  set  proposed  outcome  goals 
for  each  of  the  six  ORR  performance 
outcome  measures.  New  grantees  may 
use  baseline  data,  as  available,  and 
current  data  as  reported  on  the  ORR-6 
for  social  services  program  activity  to 
assist  them  in  the  goal-setting  process. 

New  qualifying  coimties  within  States 
that  are  current  grantees  are  also 
required  to  set  proposed  outcome  goals 
for  each  of  the  six  ORR  performance 
outcome  measures.  New  counties  may 
use  baseline  data,  as  available,  and 
current  data  as  reported  on  the  ORR-6 
for  social  services  program  activity  to 
assist  them  in  the  goal-setting  process. 

Proposed  targeted  assistance  outcome 
goals  should  reflect  improvement  over 
past  performance  and  strive  for 
continuous  improvement  during  the 
project  period  from  one  year  to  another. 

Final  targeted  assistance  outcome 
goals  are  due  November  15,  2002,  in 
conjunction  with  the  ORR  Government 
Performance  and  Results  Act  (GPRA) 
cycle. 

Criteria  #4 :  Budget  and  Budget 
Justification 

Provide  line  item  detail  and  detailed 
calculations  for  each  budget  object  class 
identified  on  the  Budget  Information 
form. 

Detailed  calculations  must  include 
estimation  methods,  quantities,  unit 
costs,  and  other  similar  quantitative 
detail  sufficient  for  the  calculation  to  be 
duplicated.  The  detailed  budget  must 
also  include  a  breakout  by  the  funding 
sources  identified  in  Block  15  of  the  SF- 
424. 

Provide  a  narrative  budget 
justification  that  describes  how  the 
categorical  costs  are  derived.  Discuss 
the  necessity,  reasonableness,  and 
allocability  of  the  proposed  costs.  The 
Office  of  Refugee  Resettlement  is 
particularly  interested  in  the  following: 

A  line  item  budget  and  justification 
for  State  administrative  costs  limited  to 
a  maximum  of  5%  of  the  total  award  to 
the  State.  Each  total  budget  period 
funding  amoimt  requested  must  be 
necessary,  reasonable,  and  allocable  to 
the  project.  States  that  administer  the 
program  directly  in  lieu  of  the  county, 
through  a  mutual  agreement  with  the 
qualifying  county,  States  that  administer 
programs  directly  may  spend  no  more 
than  5%  of  their  total  award,  and  up  to 
10%  of  the  county's  allocation,  on 
administrative  costs  that  are  reasonable, 
allocable,  and  necessary. 

Forms  may  be  obtained  from  the  ORR 
Web  site  at:  http://www.acf.hhs.gov/ 
programs/orr. 
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X.  Reportiiig  Requirements 

States  are  required  to  submit  quarterly 
reports  on  the  outcomes  of  the  targeted 
assistance  program,  using  Schedule  A 
and  Schedule  C  of  the  ORR-6  Quarterly 
Performance  Report  (0970-0036). 

XI.  The  Paperwork  Reduction  Act  of 
1995  (Pub.  L.  104-13) 

All  information  collections  within 
this  program  notice  are  approved  imder 
the  following  valid  OMB  control 
numbers:  SF  424  (0348-0043);  SF  424A 
(0348-0044);  SF  424B  (0348-0040); 
Disclosure  of  Lobbying  Activities  (0348- 
0046);  Uniform  Project  Description 
(0970-0139),  Expiration  date  12/31/ 
2003;  Financial  Status  Report  (SF-269) 
(0348-0039);  and  ORR  Quarteriy 
Performance  Report  (0970-0036). 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number. 

Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  10  hours  per  response, 
including  the  time  for  revievnng 
instructions,  gathering  and  maintaining 
the  data  needed,  and  reviewing  the 
collection  of  information. 

Datfd:  August  27,  2002. 
Carmel  Clay-Thompson, 

Deputy  Director,  Office  of  Refugee 

Resettlement. 

[FR  Doc.  02-22851  Filed  9-9-02;  8:45  am] 

BUiJNG  COOE  4ia4-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Prevention;  Notice  of  Meeting 

Pursuant  to  Public  Law  92-463, 
notice  is  hereby  given  of  the  meeting  of 
the  Center  for  Substance  Abuse 
Prevention  (CSAP)  National  Advisory 
Coimcil  in  September  2002. 

The  agenda  of  the  open  portion  of  the 
meeting  will  include  the  Center  for 
Substance  Abuse  Prevention's  Director's 
Report,  the  Administrator's  Report, 
updates  on  CSAP's  budget  and 
programs,  and  the  Faith-based  Initiative, 
and  administrative  matters  and 
announcements. 

The  agenda  will  include  the  review, 
discussion,  and  evaluation  of  individual 
grant  applications.  Therefore  a  portion 
of  the  meeting  will  be  closed  to  the 
public  as  determined  by  the 
Administrator,  SAMHSA,  in  accordance 


with  Title  5  U.S.C.  552b(c)(6)  and  5 
U.S.C.  App.2, 10(d). 

Public  conunents  are  welcome.  If 
anyone  needs  special  acconunodations 
for  persons  with  disabilities,  please 
notify  the  contact  listed  below. 

A  summary  of  this  meeting  and  roster 
of  committee  members  may  be  obtained 
from  Carol  Watkins,  Committee 
Management  Officer,  Rockwall  II 
building.  Suite  900,  5600  Fishers  Lane, 
Rockville,  Maryland  20857,  Telephone: 
(301) 443-9542. 

Substantive  program  information  may 
be  obtained  from  the  contact  person 
listed  below. 

Committee  Name:  Center  for  Substance 
Abuse  Prevention  National  Advisory 
Council. 

Meeting  Dates:  Monday.  September  9,  2002 
(Closed  9-11:30  a.m.),  Monday,  September  9. 
2002  (Open  1-5  p.m.),  Tuesday,  September 
10,  2002  (Open  8:30  a.m.-12  Noon). 

Meeting  Place:  Four  Points  Sheraton,  8400 
Wisconsin  Avenue,  Bethesda,  Maryland, 
Telephone  (301)  941-2719. 

Contact:  Carol  D.  Watkins,  Committee 
Management  Specialist,  5600  Fishers  Lane, 
Rockwall  II  Building,  Suite  900,  Rockville, 
Maryland  20857,  Telephone:  (301)  443-9542. 

Dated:  August  23,  2002. 
Toian  Vauglm, 

Executive  Secretary /Committee  Management 
Officer,  Substance  Abuse  and  Mental  Health 
Services  Administration. 
[FR  Doc.  02-22912  Filed  9-9-02:  8:45  ami 

BILLING  COOE  4162-20-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Center  for  Substance  Abuse 
Treatment;  Notice  of  Meeting 

Pursuant  to  Pubic  Law  92-463,  notice 
is  hereby  given  that  the  35th  meeting  of 
the  Substance  Abuse  and  Mental  Health 
Service  Administration's  (SAMHSA) 
Center  for  Substance  Abuse  Treatment 
(CSAT)  National  Advisory  Coimcil  will 
be  held  September  19-20.  2002. 

A  portion  of  the  meeting  is  open  and 
includes  discussion  of  the  Center's 
policy  issues  and  current 
administrative,  legislative,  and  program 
developments.  Reports  to  the  Council 
will  include  the  National  Treatment 
Plan;  Women,  Youth  and  Families  Task 
Force;  Seclusion  and  Restraint;  and 
Buprenorphine/Methadone.  Council 
will  also  hear  presentations  from 
SAMHSA's  Administrator;  SAMHSA/ 
CSAT  Director;  Acting  Director, 
National  Institute  on  Alcohol  Abuse  and 
Alcoholism,  NIH;  Executive  Director, 
New  Freedom  Commission  on  Mental 


Health;  and  Acting  Director,  SAMHSA's 
Center  for  Substance  Abuse  Prevention. 
The  Council  will  receive  input  on  Oral 
Fluid  Testing  in  Opioid  Treatment 
Programs. 

Tne  meeting  will  also  include  the 
review,  discussion,  and  evaluation  of 
individual  grant  applications.  Therefore 
a  portion  of  the  meeting  will  be  closed 
to  the  public  as  determined  by  the 
SAMHSA  Administrator,  in  accordance 
with  Title  5  U.S.C.  552b(c)  and  (6)  and 
5  U.S.C.  App.  2,  Section  10(d). 

SAMHSA/CSAT  welcomes  the 
attendance  of  the  public  at  its  advisory- 
committee,  and  will  make  every  effort  to 
accommodate  persons  with  physical 
disabilities  or  special  needs.  If  you 
require  special  accommodations  due  to 
a  disability,  please  inform  the  cclntact 
person  at  least  7  days  in  advance  of  the 
meeting.  Substantive  program 
information,  a  summary  of  the  meeting 
and  a  roster  of  Council  members  may 
also  be  obtained  from  the  contact 
person. 

Committee  Name:  Center  for  Substance 
Abuse  Treatment,  National  Advisory 
Council. 

Meeting  Dates:  September  19,  2002—9 
a.m.— 5  p.m.,  September  20.  2002 — 9  am  — 
1  p.m. 

Place:  Bethesda  Marriott,  5151  Pooks  Hill 
Road.  Bethesda,  Maryland  20814. 

Type:  Open:  September  19,  2002—9  a.m.— 
5  p.m..  Closed:  September  20,  2002—9  a.m.— 
9:30  a.m..  Open:  September  20,  2002—9:30 
a.m. — 1  p.m. 

Contact:  Cynthia  Graham,  SAMHSA/CSAT 
NAC,  5600  Fishers  Lane.  RW  II.  Ste  618, 
Rockville,  MD  20857,  (301)  443-8923.  Fax: 
(301)  480-6077. 

Dated:  August  29.  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 

Abuse  and  Mental  Health  Services 

Administration. 

[FR  Doc.  02-22911  Filed  9-9-^)2;  8:45  am] 

BILUNG  COOE  4162-20-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 


SUMMARY:  The  puolic  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
10,  2002. 
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ADDRESSES:  Dociunents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington.  Virginia  22203; 
fax  703/35&-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  John  W.  Bunting,  Upper 
Marlboro,  MD,  PRT-060931. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (DamaJiscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with  marine 
mammals.  The  application(s)  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
manmials  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  applications  or  requests 
for  a  public  hearing  on  these 
applications  should  be  submitted  to  the 
Director  (address  above).  Anyone 
requesting  a  hearing  should  give 
specific  reasons  why  a  hearing  would  be 
appropriate.  The  holding  of  such  a 
hearing  is  at  the  discretion  of  the 
Director. 

Applicant:  Hobson  Reynolds,  Dallas, 
TX,  PRT-061098. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  [Ursus  maritimus) 
sport  hunted  from  the  Lancaster  Sound 
polar  bear  population  in  Canada  for 
personal  use. 


Applicant:  Ken  Vorisek,  Fairbanks, 
AK,  PRT-061106. 

The  applicant  requests  a  permit  to 
import  a  polar  bear  (Ursus  maritimus] 
sport  hunted  from  the  Northern  Beaufort 
Sea  polar  bear  population  in  Canada  for 
personal  use. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  0MB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  ciurent  valid  OMB 
control  number. 

Dated:  August  9,  2002. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist.  Branch  of  Permits, 

Division  of  Management  Authority. 

IFR  Doc.  02-22902  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4310-55-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
10,  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursucmt  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 


amended  (16  U.S.C.  1531,  et  seq.). 
Written  data,  commients,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

Applicant:  Los  Angeles  Zoo,  Los 
Angeles.  CA,  PRT-056734. 

Tne  applicant  requests  a  permit  to 
export  a  male  Baird's  tapir  [Tapirus 
bairdii)  to  the  Zoological  Gardens  of 
Yokohama,  Yokohama,  Japan,  for  the 
piu'pose  of  enhancement  of  the 
propagation  of  the  species. 

Applicant:  William  R.  Chaney, 
Argyle,  TX,  PRT-061371. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

Applicant:  Hollywood  Animals  and 
Animal  Rentals  Unlimited,  Inc.,  Los 
Angeles,  CA,  PRT-059922  and  059924. 

The  applicant  requests  a  permit  to 
export,  re-export,  and  re-import  African 
leopards  [Panthera  pardus)  to/from 
worldwide  locations  to  enhance  the 
survival  of  the  species  through 
conservation  education.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  three  year 
period. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004. 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated;  August  16.  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits, 
Division  of  Management  Authority. 
[PR  Doc.  02-22904  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  431fr-«5-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Dociunents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 


57448 


Federal  Register /Vol.  67.  No.  175 /Tuesday,  September  10.  2002 /Notices 


Federal  Register/Vol.  67,  No.  175/Tuesday,  September  10,  2002/Notices 


57447 


any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive.  Room  700, 
Arlington.  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPI^MENTARY  INFORMATION:  On  May 
30,  2002,  a  notice  was  published  in  the 
Federal  Register  (67  FR  37854),  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Mike  J.  Goodart 
for  a  permit  (PRT-056915)  to  import  one 
polar  bear  (Ursus  maritimus)  taken  from 
the  Lancaster  Soimd  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  July  31, 
2002,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  May  30,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  37852),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Winston  Stalcup  for  a  permit  (PRT- 
056309)  to  import  one  polar  bear  (Ursus 
maritimus)  taken  from  the  Northern 
Beaufort  Sea  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  August 
6,  2002,  as  authorized  by  the  provisions 
of  the  Marine  Mammed  Protection  Act  of 
1972.  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  May  30.  2002,  a  notice  was 
published  in  the  Fed«-al  Register  (67 
FR  37853),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  David  Hussey  for  a  permit  (PRT- 
056485)  to  import  one  polar  bear  (Ursus 
maritimus)  taken  from  the  Southern 
Beaufort  Sea  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  August 
6,  2002,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  June  4,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  38516),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Lanny  S.  Rominger  for  a  permit 
(PRT-057343)  to  import  one  polar  bear 
(Ursus  maritimus)  taken  from  the 
Lancaster  Sound  population.  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  August 
6,  2002,  as  authorized  by  the  provisions 


of  the  Marine  Manmial  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  June  25,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  42791),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Robert  Talley  for  a  permit  (PRT- 
057708)  to  import  one  polar  bear  (Ursus 
maritimus)  taken  from  the  Lancaster 
Sound  population,  Canada,  for  personal 
use. 

Notice  is  hereby  given  that  on  August 

5,  2002,  as  authorized  by  the  provisions 
of  the  Marine  Manunal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  Jime  28,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  43676),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Remo  Pizzagalli  for  a  permit  (PRT- 
058335)  to  import  one  polar  bear  (Ursus 
maritimus)  taken  from  the  Lancaster 
Sound  population,  Canada,  for  personal 
use. 

Notice  is  hereby  given  that  on  August 

6,  2002,  as  authorized  by  the  provisions 
of  the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

On  July  9,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  45530),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  the  U.S.  Fish  and  Wildlife  Service. 
Marine  Mammal  Management  Office, 
Anchorage,  AK,  to  amend  a  permit 
(PRT-046081)  to  authorize  the  paint 
marking  of  individual  polar  bears  (Ursus 
maritimus)  for  scientific  research 
purposes. 

Notice  is  hereby  given  that  on  August 
8,  2002,  as  authorized  by  the  provisions 
of  the  Marine  Manunal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
issued  the  requested  permit  subject  to 
certain  conditions  set  forth  therein. 

Dated:  August  9,  2002. 
Charles  S.  Hamilton, 

Senior  Permit  Biologist,  Branch  of  Permits, 

Division  of  Management  Authority. 

[FR  Doc.  02-22903  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4310-«S-P 


DEPARTMENT  OF  THE  INTERIOR 

Buraau  of  l^nd  Management 
[AZA-32028] 

Arizona;  Initial  Classification  of  Public 
Lands  for  State  Indemnity  Selection 

1.  Pursuant  to  Title  43  Code  of 
Federal  Regulations,  subpart  2400;  and 
section  7  of  the  Act  of  June  28,  1934  (48 
Stat.  1269);  and  the  provisions  granted 
to  the  State  in  the  Act  of  June  20,  1910 
(36  Stat.  557,  568-579),  the  public  lands 
described  below  are  hereby  classified  by 
State  Indemnity  Selection.  The  State  of 
Arizona  has  filed  an  application  to 
acquire  the  described  lands  in  lieu  of 
certain  school  lands  that  were 
encumbered  by  other  rights  or 
reservations  before  the  State's  title  could 
attach.  This  application  was  assigned 
serial  number  AZA-32028. 

2.  The  notice  of  proposed 
classification  of  these  lands  was 
published  Friday,  July  26,  2002,  in  the 
Federal  Register  Volume  67,  Number 
144,  pages  48939-48941  and,  was 
widely  publicized.  No  written 
comments  have  been  received 
concerning  the  proposed  classification. 
The  State  of  Arizona  relinquished  the 
following  described  parcel  from  their 
application:  Gila  and  Salt  River 
Meridian,  Arizona.  T.  12  N..  R.  28  E., 
Section  10,  NW'ASE'A,  containing  40.00 
acres,  more  or  less. 

The  following  parcels  are  classified  as 
mineral  in  character  for  oil  and  gas  and 
have  been  dropped  from  further 
consideration  of  transfer: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10N.,R.  30E. 
Sec.  14  All; 
Sec.  23  All; 
Sec.  25  NWV4.  NW'aNEV,. 

The  areas  described  contain  approximately 
1,480.00  acres,  more  or  less. 

3.  The  lands  included  in  this 
classification  are  located  near  St.  Johns, 
Arizona,  in  Apache  County,  Arizona 
and  are  described  as  follows: 

Group  I — For  Oil  and  Gas  Only 

Gila  and  Salt  River  Meridian,  Arizona 

T.  9  N..  R.  30  E. 

Sec.  13.SWV4SWV«: 

Sec.  24.  NE'/4. 
T.  9  N.,  R.  31  E. 

Sec.  3,  Lots  1-3.  inclusive.  Lois  5-7. 
inclusive.  SWV4NEV4,  SEV^NW"*; 

Sec.  10,  Lots  1-4.  inclusive,  VWzE'/i, 

EVzWV;;: 

Sec.  15,  Lots  1-4,  inclusive,  WV2NEV4; 
Sec.  22,  Lots  3  and  4.  SWV4SEV4. 

SEV4SWV4; 
Sec.  27.  Lots  1-3,  inclusive,  W'/2NEV«. 

NEV4NWV4,  NWV4SEV4. 
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T.  10  N.,  R.  30  E. 

Sec.  25,  NEV4NEV4,  SV2NEV4.  S'/2. 

The  areas  described  contain  approximately 
1,652.98  acres,  more  or  less. 

Group  n — For  All  Minerals,  Including 
Oil  and  Gas 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10  N.,  R.  30  E. 

Sec.  11,  SEV4,  SEV4SWV4; 

Sec.  33,  WV2NEV4,  WV2.  NWV4SEV4, 
SV2SEV4. 
T.  11  N.,  R.  29  E.  I 

Sec.  21,  EV2SEV4; 

Sec.  22,  NWV4SWV4; 

Sec.  23,  NWV4SWV4. 
T.  11  N..  R.  31E. 

Sec.  30,  Lots  1-4,  inclusive.  EV2,  EV2W'/2. 
T.  12N..R.  29E. 

Sec.  24,  All.  I 

T.  12N..R.  30  E. 

Sec.  19,  Lots  2-4,  inclusive,  SV2NEV4. 
SEV4NWV4.  EVzSW'/.,  SEV4; 

Sec.  20,  SV2NV2,  SV2; 

Sec.  24,  All: 

Sec.  25,  All: 

Sec.  27,  WV2,  SEV4. 
T.  12  N.,  R.  31  E. 

Sec.  18,  Lots  1-4.  inclusive,  EV2,  EV2WV2; 

Sec.  19,  Lots  1-4,  inclusive,  EV2,  EV2WV2; 

Sec.  20,  All; 

Sec.  29,  All; 

Sec.  30,  Lots  1-4,  inclusive,  EV2.  EV2WV2; 

Sec.  31,  Lots  1-4,  inclusive,  EV2.  EV2WV2. 

The  areas  described  contain  approximately 
'8,683.62  acres,  more  or  less. 

Group  ni-For  All  Surface  and 
Subsurface  (including  Oil  and  Gas) 

Gila  and  Salt  River  Meridian,  Arizona 

T.  12N..  R.  29E. 

Sec.  32,  EV2EV2. 
T.  12  N..  R.  30  E. 

Sec.  8.  SV2SV2; 

Sec.  21,  All; 

Sec.  28,  All: 

Sec.  29.  All: 

Sec.  34.  All; 

Sec.  35,NWV4.SV2. 

The  areas  described  contain  approximately 
3,360.00  acres,  more  or  less. 

Group  TV-For  Surface  Only 

Gila  and  Salt  River  Meridian,  Arizona 

T.  12  N..  R.  28  E. 

Sec.  14,  EV2NE"4,  NW'ANE'  4.  W  2NW'  4, 
NWV4SWV4,  W'/2SEV4,  SE"4SE'/4. 
T.  12N.,R.  29E. 

Sec.  12,  NV2NE'/4,  SWV4NEV4.  W  2NVV'  4; 

Sec.  18,  Lots  2-4,  inclusive.  SW"4NE'  4. 
EV2SWV4.  SEV4; 

Sec.  20,  SEV4SEV4; 

Sec.  21.  NEV4,  NV2NWV4,  SEV4N\VV4.  S' 2; 

Sec.  27.  All; 

Sec.  28,  All. 
T.  12  N.,  R.  30  E. 

Sec.  1,  Lots  1-16,  inclusive,  SW'A; 

Sec.  3,  Lots  1-12,  inclusive; 

Sec.  4.  Lots  1-12.  inclusive: 

Sec.  5,  Lots  1  &  2,  Lots  5-8,  inclusive; 

Sec.  9.  EV2; 


Sec.  10,  All; 

Sec.  11,  Lots  1-16,  inclusive; 

Sec.  12,  NWV4; 

Sec.  13  SV2' 

Sec.  14!  NEV4,  SWV«NWV4,  WV2SWV4. 
SEV4SWV4,  EV2SEV4; 

Sec.  17,  NV2NV2; 

Sec.  23,  EV2NEV4.  SWV4NEV4,  NWV4NWV4, 
SV2SWV4,  SEV4; 

Sec.  26,  NEV4,  NV2NWV4.  S'/iSWV4. 
T.  12  N..  R.  31  E. 

Sec.  21,  All; 

Sec.  22.  Lots  1-4,  inclusive,  W'/zEVz,  WVz; 

Sec.  27,  Lots  1-4,  inclusive,  W'/zEVa.  WV2: 

Sec.  28,  All; 

Sec.  33.  All; 

Sec.  34.  Lots  1-4,  inclusive,  WV2EV2,  WV2. 

The  areas  described  contain  approximately 
11,870.55  acres,  more  or  less. 

Group  V — For  Surface  and/or 
Subsurface  (Minerals  and/or  Oil  and 
Gas) 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10N.,R.  29  E. 

Sec.  18,  EV2. 
T.  11  N..  R.  28  E. 

Sec.  14,  EV2EV2,  NWV4NEV4,  SWV4SEV4. 
T.  12N.,R.  28E. 

Sec.  12.  NWV4NEV4,  NEV4^aVV4, 

WV2SWV4; 

T.  12  N..  R.  31  E. 

Sec.  15.  Lots  1-4,  inclusive,  WV2EV2,  WV2. 

The  areas  described  contain  approximately 
1,265.82  acres,  more  or  less. 

4.  This  classification  decision  is  based 
on  the  following  disposal  criteria  set 
forth  in  Title  43,  Code  of  Federal 
Regulations,  Subpart  2400. 

Transfer  of  the  lands  to  the  State  will 
fulfill  the  Federal  Government's 
common  school  land  grant  to  the  State, 
and  constitute  a  public  purpose  use  of 
the  land.  Lands  found  to  be  valuable  for 
a  public  purpose  use  will  be  considered 
chiefly  valuable  for  public  purposes  (43 
CFR  2430.2b). 

5.  The  subject  lands  are  under  grazing 
leases  with  the  following  individuals  or ' 
corporations. 

Royden  &  Jack  Brown,  4343  E.  Keim 

Drive,  Paradise  Valley,  Arizona 

85253,  Allotment  Number  06033 
Clifford  A.  Thorn,  P.O.  Box  1091,  St. 

Johns.  Arizona  85936,  Allotment 

Number  06061 
Johnson  Cattle  Company,  1132  W. 

McLellen  Road,  Mesa,  Arizona  85201, 

Allotment  Number  06069 
JCK,  LLC,  1601  E.  McKellips  Road, 

Mesa,  Arizona  85203,  Allotment 

Number  06158 
James  Datrice,  17120  Iron  Motmtain 

Drive,  Poway,  California  92064, 

Allotment  Number  06159 
Dale  G.  &  Pamela  J.  Deratany,  HC  62, 

Box  235,  Reserve,  New  Mexico  87830, 

Allotment  Number  06224 


Barbara  Garcia,  5796  Hollyridge  Drive, 

Camarillo,  California  93010, 

Allotment  Number  06253 

The  following  individuals  or 
corporations  have  range  improvements: 
Royden  &  Jack  Brown,  4343  E.  Keim 

Drive,  Paradise  Valley,  Arizona 

85253,  Project  Number  1039 
Clifford  A.  Thorn,  P,0,  Box  1091,  St. 

Johns,  Arizona  85936,  Project  Number 

0981,  0988 
JCK,  LLC,  1601  E.  McKellips  Road, 

Mesa,  Arizona  85203,  Project  Number 

2398 
James  Datrice,  17120  Iron  Mountain 

Drive,  Poway,  California  92064. 

Project  Number  2322,  2402 

If  these  lands  are  transferred  to  the 
State  of  Arizona,  and  a  grazing  waiver 
has  been  received,  the  grazing  leases 
will  be  terminated  at  the  time  title  is 
transferred  to  the  State.  If  no  waiver  has 
been  received,  grazing  use  will  be 
continued  under  the  existing  federal 
grazing  lease  for  a  period  of  two  years 
and,  will  be  listed  as  "subject  to"  in  the 
transfer  document.  At  the  end  of  the  two 
year  period,  the  grazing  authority  for 
leasing  will  transfer  to  the  State  of 
Arizona.  The  State  shall  recognize  the 
federal  lessee's  interest  in  federally 
approved  range  improvements. 
(Ownership  of  federally  owned 
improvements  shall  pass  to  the  State. 

Threatened  and  Endangered  Species 
and  Cultural  Resources  Evaluations 
have  been  performed  and  approved  for 
subject  classification.  Any  cultural 
resources  will  be  managed  by  the 
Arizona  State  Land  Department  under 
the  Arizona  State  Historic  Preservation 
Act  and  other  applicable  statutes. 

If  and  when  the  selection  is  approved 
and  certified  to  the  State,  the 
certification  wiU  contain  the  following: 

(1)  Excepting  and  reserving  to  the 
United  States  a  right-of-way  for  ditches 
and  canals  constructed  by  the  authority 
of  the  United  States.  Act  of  August  30, 
1890  (26  Stat.  361;  43  U.S.C.  945). 

(2)  As  to  the  lands  described  above  in 
Group  rv,  excepting  and  reserving  to  the 
United  States,  all  minerals,  including  oil 
and  gas,  in  the  lands  so  granted, 
together  with  the  right  to  prospect  for, 
mine  and  remove  the  same.  Act  of  July 
17, 1941  (38  Stat.  509). 

(3)  Excepting  and  reserving  to  the 
United  States  for  the  duration  of  oil  and 
gas  leases  aiid  any  renewals  thereof  all 
the  oil  and  gas  in  the  lands  described 
subject  to  the  rights  of  prior  permitees 
and  lessees  to  use  so  much  of  the 
surface  of  said  lands  as  is  required  for 
mining  operations  without 
compensation  to  the  State  for  damages 
restilting  from  proper  operations,  in 
accordance  with  Section  29  of  the  Act 
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of  February  25, 1920  (41  Stat.  437.  as 
amended),  and  the  Act  of  March  4, 1933 
(47  Stat.  1570,  as  amended).  In 
accordance  vnth  43  U.S.C.  852(a)(4), 
90%  of  the  revenues  from  said  leases 
shall  be  paid  to  the  State  by  the  United 
States  annually  as  to  the  clearlisted 
lands. 

(4)  Subject  to  those  rights  for  a  power 
line  right-of-way  granted  to  Navopache 
Electric  Cooperative,  Inc.,  its  successors 
or  assigns,  by  right-of-way  number 
AZAR-17703,  pursuant  to  the  Act  of 
February  15, 1901  (43  U.S.C,  959)  as  to 
SV2SV2,  sec.  8  and  NEV4NEV4,  sec.l7,  T. 
12  N„  R.  30  E.,  Gila  and  Salt  River 
Meridian,  Arizona. 

(5)  Subject  to  those  rights  for  buried 
communications  cables,  access  roads, 
and  repeater  sites,  granted  to  American 
Telephone  and  Telegraph  Company,  its 
successors  or  assigns,  by  right-of-way 
number  AZAR-33064,  pursuant  to  the 
Act  of  March  4,  1911  (43  U.S.C,  961)  as 
to  SWV4SWV4,  SWV4-SEV4,  sec.  8;  Lots 
9, 10, 13, 14  and  15,  sec.  11;  SV2NWV4, 
sec.  12;  NV2NV2,  sec,  17,  T.  12  N.,  R.  30 
E.,  Gila  and  Salt  River  Meridian, 
Arizona. 

(6)  Those  rights  for  electric 
distribution  lines  granted  to  Navopache 
Electric  Cooperative,  Inc.,  its  successors 
or  assigns,  by  right-of-way  number 
AZA-6016,  pursuant  to  the  Act  of 
February  15, 1901  (43  U.S.C.  959)  as  to 
NVzSWV4,  sec.  13;  NEV4SEV4, 
NWV4SWV4,  NWV4SWV4SWV4,  sec.  14, 
T.  12  N.,  R.  30  E.,  Gila  and  Salt  River 
Meridian,  Arizona. 

(7)  Subject  to  those  rights  for  a  road 
right-of-way  granted  to  Apache  County 
Board  of  Supervisors,  its  successors  or 
assigns,  by  right-of-way  number  AZA- 
18952,  pursuant  to  the  Act  of  July  26, 
1866  (43  U.S.C.  932)  as  to  SV2SV2,  sec. 
8;  Lots  9, 14, 15  and  16,  Sec.  11; 
SWV4NWV4,  sec.  12;  NEV4NEV4NEV4, 
sec.  17,  T.  12  N.,  R.  30  E.,  Gila  and  Salt 
River  Meridian,  Arizona. 

(8)  Subject  to  those  rights  for  a  buried 
fiber  optic  communication  cable  granted 
to  American  Telephone  and  Telegraph 
Company,  its  successors  or  assigns,  by 
right-of-way  nimiber  AZA-23608, 
pursuant  to  the  Act  of  October  21, 1976 
(43  U.S.C,  1761)  as  to  SWV4SWV4,  sec. 
8;  Lots  9, 10, 13, 14  and  15,  sec,  11; 
SV2NWV4,  sec.  12;  NV2NV2,  sec.  17,  T. 
12  N.,  R.  30  E„  Gila  and  Salt  River 
Meridian,  Arizona. 

(9)  Those  rights  for  an  overhead 
electric  distribution  line  granted  to 
Navopache  Electric  Cooperative,  Inc.,  its 
successors  or  assigns,  by  right-of-way 
number  AZA-23995,  pursuant  to  the 
Act  of  October  21, 1976  (43  U.S.C,  1761) 
as  to  SEV4NWV4,  sec.  12,  T.  12  N  ..  R. 
30  E.,  Gila  and  Salt  River  Meridian, 
Arizona. 


(10)  Those  rights  for  irrigation  facility 
granted  to  Lyman  Water  Company,  its 
successors  or  assigns,  by  right-of  way 
number  AZPHX-14912,  pursuant  to  the 
Act  of  March  3,  1891  (43  U.S.C.  946- 
951),  as  to  NWV4NEV4.  SEV4NEV4, 
NEV4SEV4,  SWV4SEV4,  sec.  14,  T.  11  N., 
R.  28  E.,  Gila  and  Salt  River  Meridian. 
Arizona. 

(11)  Those  rights  for  irrigation  facility 
granted  to  Lyman  Water  Company,  its 
successors  or  assigns,  by  right-of  way 
number  AZPHX-86671,  pursuant  to  the 
Act  of  March  3,  1891  (43  U.S.C.  946- 
951),  as  to  EV2EV2,  NWV4NEV4, 
SWV4SEV4.  sec.  14,  T.  11  N..  R.  28  E., 
Gila  and  Salt  River  Meridian,  Arizona. 

A  study  has  been  conducted  to  assess 
the  mineral  character  of  the  area 
selected  for  transfer. 

None  of  the  parcels  described  above 
contain  known  mineral  values,  nor  are 
they  valuable  for  minerals  potentially 
locatable  under  the  General  Mining 
Laws,  as  amended  (30  U.S.C.  21,  et  seq.) 
or  salable  under  the  Materials  Act,  as 
amended  (30  U.S.C.  601,  et  seq).  None 
of  the  parcels  are  encumbered  with 
mining  claims,  and  they  encompass  no 
mineral  material  contract  or  permit 
areas.  None  of  the  parcels  are  valuable 
for  coal,  phosphate,  nitrate,  potash, 
asphaltic  minerals,  oil  shale,  sodium, 
and  sulphur  nor  are  they  encumbered 
by  any  leases  for  these  minerals. 

All  of  the  parcels  described  above 
with  federal  mineral  interests  are 
classified  as  prospectively  valuable  for 
oil  and  gas.  Issued  oil  and  gas  leases 
will  remain  in  effect  for  the  duration  of 
the  lease  term.  None  of  the  oil  and  gas 
leases  are  producing,  nor  are  they  in  a 
producible  status. 

The  following  parcels  are  classified  as 
mineral  in  character  for  oil  and  gas  and 
have  been  dropped  from  further 
consideration  of  transfer: 

Gila  and  Salt  River  Meridian,  Arizona 

T.  10N.,R.  30  E. 
Sec.  14,  All; 
Sec.  23,  All; 
Sec.  25,  NW'/4,  NWV4NEV4. 

The  areas  described  contain  approximately 
1,480.00  acres,  more  or  less. 

6.  The  public  lands  classified  by  this 
notice  are  shown  on  maps  on  file  and 
available  for  inspection  in  the  Arizona 
State  Office,  222  N.  Central  Avenue, 
Phoenix.  Arizona  85004. 

7.  For  a  period  of  30  days  from  the 
date  of  publication  in  the  Federal 
Register,  this  classification  shall  be 
subject  to  exercise  of  administrative 
review  and  modification  by  the 
Secretary  of  the  Interior  as  provided  for 
in  43  CFR  2461.3  and  2462.3.  Interested 
parties  may  submit  comments  to  the 
Secretary  of  the  Interior,  1849  C  Street 


NW.  (M.S.  7229),  Washington,  DC 
20240. 

Carl  Rountree, 

Acting  State  Director 

IFR  Doc.  02-23066  Filed  9-9-02;  8:45  am] 

BILLMC  CODE  4310-AG-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Managament 
[OR110-5880-PB;  HAQ02-0258] 

Notica  of  Public  Maating,  Madford 
Dlatrfct  Raaourca  Advlaory  Commlttaa 
Maating 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisor\- 
Committee  Act  of  1972  (FACA),  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM),  Medford 
District  Resource  Advisory  Committee 
(RAC),  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held 
October  10,  2002,  at  the  Medford 
District  Office,  Medford,  OR  beginning 
at  10  a.m.  The  public  comment  period 
will  begin  at  approximately  2  p.m.  and 
the  meeting  will  adjourn  at 
approximately  4  p.m. 
SUPPLEMENTARY  INFORMATION:  The  21- 
member  Committee  advises  the 
Secretary  of  the  Interior,  through  the 
Bureau  of  Land  Management,  on  a 
variety  of  planning  and  management 
issues  associated  with  public  land 
management  in  Medford.  At  this 
meeting,  topics  we  plan  to  discuss 
include:  final  approval  of  2003  projects, 
the  potential  role  of  the  RAC  as  it  relates 
to  management  of  the  Cascade  Siskiyou 
National  Monument,  and  the  overall 
goals  of  the  RAC. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Committee.  Each 
formal  Committee  meeting  will  also 
have  time  allocated  for  hearing  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  comment  and  time 
available,  the  time  for  individual  oral 
comments  may  be  limited.  Individuals 
who  plan  to  attend  and  need  special 
assistance,  such  sign  language 
interpretation,  tour  transportation  or 
other  reasonable  acconunodations, 
should  contact  the  BLM  as  provided 
below. 

FOR  FURTHER  INFORMATION  CONTACT: 
Karen  Gillespie,  Public  Affairs  Officer, 
3040  Biddle  Road,  Medford.  OR, 
Telephone  (541)  618-2424. 
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Dated:  August  30,  2002. 
Mary  Smelcer,  | 

Acting  District  Manager. 
[FR  Doc.  02-22797  Filed  »-9-02:  8:45  am] 
BILLING  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Meeting  of  ttte  National  Parks 
Overflights  Advisory  Group 

action:  Notice  of  meeting. 

summary:  The  National  Park  Service 
(NPS)  and  Federal  Aviation 
Administration  (FAA).  in  accordance 
with  the  National  Parks  Air  Tour 
Management  Act  of  2000,  announce  the 
next  meeting  of  the  National  Parks 
Overflight  Advisory  Group  (NPOAG). 
The  meeting  will  take  place  October  4- 
5,  2002,  in  Tusayan,  Arizona.  This 
notice  informs  the  public  of  the  dates, 
location,  and  agenda  for  the  meeting. 
DATES:  The  NPOAG  will  meet  October 
4-5,  2002,  at  the  Best  Western  Grand 
Canyon  Squire  Inn.  Highway  64, 
Tusayan,  Arizona  86023  (telephone  1- 
800-622-6966).  The  meeting  will  begin 
at  8:00  a.m.  on  Friday,  October  4,  and 
end  at  approximately  3:00  p.m.  October 
5. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barry  Brayer,  Manager,  Executive 
Resource  Staff,  Western  Pacific  Region, 
Federal  Aviation  Administration,  15000 
Aviation  Blvd.,  Hawthorne,  CA  90250, 
telephone:  (310)  725-3800,  or 
Barry.Brayer@faa.gov  or  Marvin  Jensen, 
Soundscapes  Office,  National  Park 
Service,  1201  Oak  Ridge  Drive,  Suite 
200,  Ft.  Collins,  Colorado,  80525, 
telephone:  (970)  225-3563.  or 
Maiv_fensen@nps.gov 

SUPPLEMENTARY  INFORMATION: 
Background 

The  National  Parks  Air  Tour 
Management  Act  of  2000,  enacted  on 
April  5,  2000,  as  Public  Law  106-181 
(Pub.  L.  106-181),  required  the 
establishment  of  a  National  Parks 
Overflights  Advisory  Group  within  1 
year  after  its  enactment.  The  NPOAG 
was  to  be  a  balanced  group 
representative  of  general  aviation, 
commercial  air  tour  operations, 
environmental  concerns,  and  Indian 
tribes.  The  duties  of  the  NPOAG 
included  providing  advice,  infonnation, 
and  recommendations  to  the  Director, 
NPS,  and  to  the  Administrator,  FAA,  on 


the  implementation  of  Public  Law  106- 
181,  on  quiet  aircraft  technology,  on 
other  measures  that  might  accommodate 
interests  to  visitors  to  national  parks, 
and,  at  the  request  of  the  Director  and 
Administrator,  on  safety, 
environmental,  and  other  issues  related 
to  commercial  air  tour  operations  over 
national  parks  or  tribal  lands. 

On  March  12,  2001,  the  FAA  and  NPS 
announced  the  establishment  of  the 
NPOAG  (48  FR  14429).  Current 
members  of  the  NPOAG  are  Andy 
Cebula  (general  aviation),  David 
Kennedy,  Joe  Currao,  and  Alan 
Stephens  (commercial  air  tour 
operations).  Chip  Dennerlein,  Charles 
Maynard,  Boyd  Evison,  and  Susan  Gunn 
(environmental  interests),  and  Germaine 
White  and  Richard  Deertrack  (Indian 
tribes). 

The  first  meeting  of  the  advisory 
group  was  held  August  28-29,  2001,  in 
Las  Vegas,  Nevada. 

Agenda  for  the  October  2002  Meeting 

The  meeting  on  October  5,  2002,  will 
include  a  review  of  the  status  of 
documents  pertaining  to  development  of 
air  tour  management  plans,  discussion 
noise  analysis,  new  development  in 
quiet  aircraft  technology,  issues  of 
historical  and  cultural  preservation  in 
the  national  parks,  and  a  review  of  plans 
for  noise  data  collection  in  national 
parks  in  Hawaii.  On  Saturday,  October 
6,  the  NPOAG  will  visit  a  Grand  Canyon 
air  tour  operator  and  possibly  travel  to 
the  Grand  Canyon  rim  to  observe  air 
tour  overflights. 

Attendance  at  the  Meeting 

Although  this  is  not  a  public  meeting, 
interested  persons  may  attend.  Because 
seating  is  limited,  if  you  plan  to  attend, 
please  contact  one  of  the  persons  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT  so  that  meeting  space  may 
accommodate  your  attendance. 

Record  of  the  Meeting 

If  you  cannot  attend  the  meeting,  a 
summary  record  of  the  meeting  will  be 
made  available  by  the  Office  of 
Rulemaking  (ARM),  800  Independence 
Ave.,  SW.,  Washington,  DC  20591. 
Contact  is  Linda  Williams,  (202)  267- 
9685,  or  linda.l.williams@faa.gov. 

Issued  in  Washington,  DC,  on  September  4, 
2002. 

Louis  C.  Cusimano, 

Acting  Director,  Flight  Standards  Service. 
(FR  Doc.  02-22945  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  332-447] 

Advice  Concerning  Possible 
Modifications  to  ttie  U.S.  Generalized 
System  of  Preferences  (GSP) 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation  and 

scheduling  of  hearing. 

SUMMARY:  Following  receipt  on  August 
22,  2002,  of  a  request  from  th?  United 
States  Trade  Representative  (USTR) 
under  section  332(b)  of  the  Tariff  Act  of 
1930  (19  U.S.C.  1332  (g)),  the 
Commission  instituted  investigation  No. 
332—447,  Advice  Concerning  Possible 
Modifications  to  the  U.S.  Generalized 
System  of  Preferences. 

Background:  As  requested  by  the 
USTR,  in  accordance  with  sections 
503(a)(1)(A)  503(e).  and  131(a)  of  the 
Trade  Act  of  1974  (1974  Act),  and  under 
section  332(g)  of  the  Tariff  Act  of  1930, 
the  Commission  will  provide  advice  as 
to  the  probable  economic  effort  on  U.S. 
industries  producing  like  or  directly 
competitive  articles  and  on  consumers 
of  the  elimination  of  U.S.  import  duties 
for  all  beneficiary  countries  under  the 
GSP  for  the  following  HTS  subheadings: 
0406.90.41, 1202.10.40,  1202.20.40, 
1901.90.42,  2008.11.25,  2008.11.45, 
2009.41.20,  2009.49.20,  2009.60.00, 
2009.69.00,  2204.30.00,  3806.90.00, 
7202.99.50,  8482.10.10,  8482.10.50,  and 
8482.20.00. 

In  providing  its  advice  on  these 
articles,  the  USTR  asked  that  the 
Commission  assume  that  the  benefits  of 
the  GSP  would  not  apply  to  imports  that 
would  be  excluded  from  receiving  from 
receiving  such  benefits  by  virtue  of  the 
competitive  need  limits  specified  in 
section  503(c)(2)(A)  of  the  1974  Act. 

As  requested  under  section  332(g)  of 
the  Tariff  Act  of  1930  and  in  accordance 
with  section  503(d)(1)(A)  of  the  1974 
Act,  the  Commission  will  provide 
advice  on  whether  any  industry  in  the 
United  States  is  likely  to  be  adversely 
affected  by  a  waiver  of  the  competitive 
need  limits  specified  in  section 
503(c)(2)(A)  of  the  1974  Act  for 
Argentina  for  the  following  HTS 
subheadings:  1202.20.40,  2008.11.25, 
2009.61.00,  2009.69.00;  for  the 
Philippines  or  HTS  subheading 
2009.49.20;  and  for  Turkey  for  HTS 
subheading  7113.19.50. 

With  respect  to  the  competitive  need 
limit  in  section  503(c)(2)(A)(i)(I)  of  the 
1974  Act,  the  Commission,  as  requested, 
will  use  the  dollar  value  limit  of 
$100,000,000. 
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As  requested  by  the  USTR,  the 
Commission  will  seek  to  provide  its 
advice  not  later  than  December  4,  2002. 
EFFECTIVE  DATE:  September  4,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

(1)  Project  Manager,  Cynthia  B.  Foreso 
(202-205-3348) 

(2)  Deputy  Project  Manager,  Judith- 
Anne  Webster  (202-205-3489) 

(3)  Deputy  Project  Manager,  Eric  Land 
(202-205-3349) 

The  above  persons  are  in  the 
Commission's  Office  of  Industries.  For 
information  on  legal  aspects  of  the 
investigation,  contact  William  Gearhart 
of  the  Commission's  Office  of  the 
General  Counsel  at  202-205-3091. 

Public  Hearing:  A  public  hearing  in 
connection  with  this  investigation  is 
scheduled  to  begin  at  9:30  a.m.  on 
October  17,  2002,  at  the  U.S. 
International  Trade  Commission 
Building,  500  E  Street  SW.,  Washington, 
DC.  All  persons  have  the  right  to  appear 
by  counsel  or  in  person,  to  present 
information,  and  to  be  heard.  Persons 
wishing  to  appear  at  the  public  hearing 
should  file  a  letter  with  the  Secretary, 
United  States  International  Trade 
Commission,  500  E  St.,  SW., 
Washington,  DC  20436,  not  later  than 
the  close  of  business  (5:15  p.m.)  on 
September  20,  2002.  In  addition, 
persons  appearing  should  file 
prehearing  briefs  (original  and  14 
copies)  with  the  Secretary  by  the  close 
of  business  on  September  24,  2002. 
Posthearing  briefs  should  be  filed  with 
the  Secretary  by  the  close  of  business  on 
October  22,  2002.  In  the  event  that  no 
requests  to  appear  at  the  hearing  are 
received  by  the  close  of  business  on 
September  21,  2002,  the  hearing  will  be 
canceled.  Any  person  interested  in 
attending  the  hearing  as  an  observer  or 
non-participant  may  call  the  Secretary 
to  the  Commission  (202-205-1816)  after 
September  22.  2002  to  determine 
whether  the  hearing  will  be  held. 

Written  Submissions:  In  lieu  of  or  in 
addition  to  appearing  at  the  public 
hearing,  interested  persons  are  invited 
to  submit  written  statements  concerning 
the  investigation.  Written  statements 
should  be  received  by  the  close  of 
business  on  October  22,  2002. 
Commercial  or  financial  infonnation 
which  a  submitter  desires  the 
Commission  to  treat  as  confidential 
must  be  submitted  on  separate  sheets  of 
paper,  each  clearly  marked 
"Confidential  Business  Infonnation"  at 
the  top.  All  submissions  requesting 
confidential  treatment  must  conform 
with  the  requirements  of  section  201.6 
of  the  Commission's  Rules  of  Practice 
and  Procedure  (19  CFR  201.6).  All 
written  submissions,  except  for 


confidential  business  information,  will 
be  made  available  for  inspection  by 
interested  persons.  The  Commission 
may  include  such  confidential  business 
information  in  the  report  it  sends  to 
USTR.  All  submissions  should  be 
addressed  to  the  Secretary  at  the 
Commission's  office  in  Washington,  DC. 
The  Commission's  rules  do  not 
authorize  filing  of  submissions  with  the 
Secretary  by  facsimile  or  electronic 
means.  Hearing-impaired  individuals 
are  advised  that  information  on  this 
matter  can  be  obtained  by  contracting 
our  TDD  terminal  on  (202)  205-1810. 

Issued:  September  5,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  02-22920  Filed  9-09-02;  8:45  am] 

BlUJNaCOOE  TDW-Oa-M 


JUDiaAL  CONFERENCE  OF  THE 
UNITED  STATES 

Meeting  of  ttie  Judicial  Conference 
Advisory  Committee  on  Rulee  of 
EvMenoe 

AGENCY:  Judicial  Conference  of  the 
United  States,  Advisory  Committee  on 
Rules  of  Evidence. 

ACTION:  Change  of  time  for  open  meeting 
on  October  18,  2002,  in  Seattle, 
Washington. 

SUMMARY:  The  time  for  the  open  meeting 
of  the  Advisory  Committee  on  Rules  of 
Evidence  has  been  changed.  The  new 
time  for  the  meeting  is  from  7:30  a.m. 
to  5  p.m.  The  meeting  will  be  held  at  the 
original  location:  Renaissance  Madison 
Hotel,  515  Madison  Street,  Seattle, 
Washington. 

[Original  notice  of  meeting  appeared 
in  the  Federal  Register  of  July  19,  2002.] 

FOR  FURTHER  INFORMATION  CONTACT:  John 
K.  Rabiej,  Chief,  Rules  Committee 
Support  Office,  Administrative  Office  of 
the  United  States  Courts,  Washington, 
DC  20544,  telephone  (202)  502-1820. 

Dated:  September  4,  2002. 
John  K.  Rabiej, 

Chief,  Rules  Committee  Support  Office. 
[FR  Doc.  02-22869  Filed  9-9-02;  8:45  am] 
BUUNG  CODE  2210-«S-M 


DEPARTMENT  OF  JUSTICE 
Office  Of  Justice  Programs 

[OJP(OJPh1362] 

Meeting  of  tlte  Giobel  Justice 
infonnation  Network  Federal  Advisory 
Committee 

agency:  Office  of  Justice  Programs 
(OJP),  Bureau  of  Justice  Assistance 
(BJA),  Justice. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Announcement  of  a  meeting 
of  the  Global  Justice  Information 
Network  (Global)  Federal  Advisory 
Committee  (GAC)  to  discuss  the  Global 
Initiative,  as  described  in  Initiative  A07 
"Access  America:  Re-Engineering 
Through  Information  Technology." 
DATES:  The  meeting  will  take  place  on 
Tuesday,  October  15,  2002,  from  9  a.m. 
to  5:30  p.m.  E.D.T. 

ADDRESSES:  The  meeting  will  take  place 
at  the  J.W.  Marriott  Hotel,  1331 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004;  Phone:  (202) 
393-2000.  All  attendees  will  be  required 
to  sign  in  at  the  meeting  registration 
desk.  Please  bring  photo  identification 
and  allow  extra  time  prior  to  the 
meeting. 

FOR  FURTHER  INFORMATXM  CONTACT:  This 
meeting  is  open  to  the  public.  However, 
due  to  security  measures,  members  of 
the  public  who  wish  to  attend  the 
meeting  must  register  with  Mr.  Patrick 
McCreary,  Global  Designated  Federal 
Employee  (DFE),  at  least  (7)  days  in 
advance  of  the  meeting.  Access  to  the 
meeting  will  not  be  allowed  without 
registration. 

Mr.  McCreary  may  be  contacted  as 
follows:  Address:  Patrick  McCreary — 
Global  DFE,  Bureau  of  Justice 
Assistance,  Office  of  Justice  Programs, 
810  7th  Street,  NW.,  Fourth  Floor, 
Washington,  DC  20531;  Phone:  (202) 
616-0532  (Note:  this  not  a  toil  free 
number);  e-mail: 
mccrearj@ojp.  usdoj.gov. 

Anyone  requiring  special 
accommodations  should  contact  Mr. 
McCreary  at  least  seven  (7)  days  in 
advance  of  the  meeting. 
SUPPLEMENTARY  INFORMATION: 

Authority 

The  GAC  was  established  pursuant  to 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act  (Public  Law  92-463),  as 
amended. 

Purpose 

The  GAC  will  act  as  the  focal  point  for 
justice  infonnation  systems  integration 
activities  in  order  to  facilitate  the 
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coordination  of  technical,  funding,  and 
legislative  strategies  in  support  of  the 
Administration's  justice  priorities. 

The  GAC  will  guide  and  monitor  the 
development  of  the  Global  information 
sharing  concept.  It  will  advise  the 
Assistant  Attorney  General,  OJP;  the 
Attorney  General;  the  President 
(through  the  Attorney  General);  and 
local,  state,  tribal,  and  federal 
policymakers  in  the  executive, 
legislative,  and  judicial  branches.  The 
GAC  will  also  advocate  strategies  for 
accomplishing  a  Global  information 
sharing  capability. 

This  meeting  will  be  open  to  the 
public  and  registrations  will  be  accepted 
on  a  space  available  basis.  Interested 
persons  whose  registrations  have  been 
accepted  may  be  permitted  to 
participate  in  the  discussions  at  the 
discretion  of  the  meeting  chairman  and 
with  the  approval  of  the  Designated 
Federal  Employee  (DFE).  Further 
information  about  this  meeting  can  be 
obtained  from  Patrick  McCreary,  DFE,  at 
(202) 616-0532. 

Dated:  September  5,  2002. 
Patrick  McCreary, 

Global  DFE,  Bureau  of  Justice  Assistance. 
Office  of  Justice  Programs. 
(PR  Doc.  02-22954  Filed  9-9-02;  8:45  am] 
BHJJNG  CODE  4410-18-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Notice  of  Detennlnalions  Regardinjg 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Ad)ustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  2002. 

In  order  tor  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  nimiber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 


articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Determinatioiis  for  Worker 
Adjiistment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-4 1,040;  Chambersburg 

Engineering  Co.,  Chambersburg,  PA 
TA-W-41,403;  Tyco  Electronics  Corp., 

Lickdale  Plant,  Jonestown,  PA 
TA-W-41,555;  Usibelh  Coal  Mine.  Inc., 

Healy,  AK 
TA-W-41,604;  Benchmark  electronics 

(AVEX),  Pulaski,  TN 
TA-W-41,536;  Solectron  Texas,  Inc.,  A 

Subsidiary  of  Solectron  Corp., 

Austin,  TX 
TA-W-41,602;  Diversified  Tool  Corp., 

Cambridge  Springs,  PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-41,603;  Tredegar  Film  Products, 

A  Division  of  Tredegar  Corp, 

Tacoma.  WA 
TA-W^l.653;  La-Z-Boy  East,  Florence, 

SC 
TA-W-41,619;  UBE  Automotive  North 

America  Mason  Plant,  Inc.,  Mason, 

OH 
TA-W-4 1,432;  Lucent  Technologies, 

OFS  Fitel,  Sturbridge.  MA 
TA-W-4 1,683;  International  Comfort 

Products  Corp  (USA),  Lewisburg, 

TN 
TA-W-4 1.607;  Deer  and  Co 

Construction  and  Forestry  Div., 

John  Deere  Commercial  Worksite 

Products,  Loudon,  TN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-41,737;  Severn  Trent  Services, 

Inc..  Environmental  Service  Group, 

Fieldale.  VA 
TA-W-41.693;  Great  Lakes  Fleet,  Inc.  a 

Wholly  Owned  Subsidiary  of  Great 

Lakes  Transportation,  LLC,  Duluth, 

MN 
TA-W-41.518;  United  Electric  Co.. 

Virginia,  MN 
TA-W-4 1.634;  Ansell  Protective 

Products  A  Subsidiary  of  Ansell 

Healthcare  Int'l  Science  and 

Technology  Dept,  Coshocton,  OH 
TA-W-41.626;  Sitel  Corp..  Longview.  TS 


The  investigation  reveeded  that 
criteria  (2)  has  not  been  met.  Sales  of 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 
TA-W-41.969;  New  River  Energetics 

Alliant  Techsystems,  Inc.,  Radford, 

VA 
The  investigation  revealed  that 
criteria  (2)  and  criteria  (3)  have  not  been 
met.  Sales  of  production  did  not  decline 
during  the  relevant  period  as  required 
for  certification. 
TA-W-4 1 ,  704;  LTV  Tubular  Product 

Co.,  Marion,  OH 

Affirmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  cUid  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41,499;  Sanford.  North  America, 

LP,  Newell  Rubbermaid  Corp., 

Santa  Monica,  CA:  April  18.  2001. 
TA-W-41.417;  Flexprint.  A  Subsidiary 

ofFlexpaq,  Moorestown.  NJ:  March 

29.  2001. 
TA-W-41.390;  Sumitomo  Mitsubishi 

Silicon  Corp..  alkJa  Sumco  USA, 

Salem.  OR:  March  16.  2001. 
TA-W-41.552:  Southtech.  Inc.. 

Tappahannock.  VA:  April  29.  2001. 
TA-W~41.612;J.R.  Simplot  Co.,  Food 

Group,  Heybum.  ID:  May  9.  2001. 
TA-W-41,690;Peterson-Kruse.  Inc.. 

Rockford.  IL:  June  4.  2001. 
TA-W-4 1,697;  Silver  Furniture 

Manufacturing  Co.,  Inc.,  A  Wholly 

Owned  Subsidiary  of  Silver 

Furniture  Co.,  Inc..  A  Wholly 

Owned  Subsidiary  of  Chromcraft 

Revington  Co.,  Inc.,  Knoxville.  TN: 

June  6.  2001. 
TA-W-il.698:  Volant  Ski  Co..  LLC.  alkl 

a  Volant  Sports.  LLC,  Wheat  Ridge, 

CO:  June  24,  2001. 
TA-W~41, 685;  Dana  Corp.,  Coupled 

Products  Div.,  Columbia  City.  IN: 

June  10.  2001. 
TA-W-41.689;  Volunteer  Knit  Apparel. 

Inc..  Rutledge.  TN:June  11,  2001. 
TA-W-41,675;  Great  Lakes  Chemical 

Corp.,  Newport,  TN:  May  18,  2001. 
TA-W-41,679;  Newsouth  Apparel,  LLC. 

Brewton.  AL:June  7.  2001. 
TA-W-4 1.682;  Canon  Business 

Machines.  Inc..  A  Subsidiary  of 

Canon  U.S.A.,  Inc..  6-  Canon,  Inc.. 

Costa  Mesa,  CA:  May  14.  2001. 
TA-W-41,649;  Calumet  Steel  Co.. 

Chicago  Heights.  IL:  May  24.  2001. 
TA-W-41. 659;  Louisiana  Uniform 

Industries,  A  Subsidiary  of  Superior 

Uniform  Group,  Inc..  DeUii.  LA: 

May  17.  2001 
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TA-W-41. 662;  Cerro  Copper  Products. 

Sauget.  IL:  May  7.  2001. 
TA-W-41.620;  Atofina  Chemicals.  Inc.. 

Wichita,  KS:  May  13.  2001. 
TA-W-41. 627;  Moltrup  Steel  Products 

Co.,  Beaver  Falls,  PA:  May  1 7.  2001 . 
TA-W-41. 629;  Standard  Steel  Bumham, 

PA:  May  22.  2001. 
TA-W-40.895;  Oshio  Oregon.  Inc.. 

Newberg,  OR:  October  22,  2000. 
TA-W-41,269;  Victoria  Vogue,  Inc., 

Bethlehem.  PA:  March  7.  2001. 
TA-W-41.334;  Metaldyne  Corp., 

Formerly  Known  as  Simpson 

Industries,  Inc.,  Troy,  OH: 

December  8,  2001. 
TA-W-41, 469;  Telect.  Liberty  Lake.  WA: 

April  16,2001. 
TA-W-41. 520;  U.S.  Manufacturing  Co.. 

Pasadena.  CA:  April  4,  2001 . 
TA-W-41. 524;  American  Candy  Co.. 

Lebanon.  TN:  October  31.  2000. 
TA-W~41.670;  Burlington  House, 

Burlington  House  Div.  Office, 

Greensboro,  NC  and  A;  Graham 

Plant,  Graham,  NC.  B;  Pioneer 

Plant.  Burlington.  NC.  C; 

Williamsburg  Plant,  Matkins,  NC,  D; 

Sheffield  Plant.  Rocky  Mount.  NC. 

E;  Burlington  House  Div. 

Manufacturing  Offices.  Burlington, 

NC,  F;  Burlington  Consumer 

Products  Div..  Reidsville.  NC.  G; 

Reidsville  Drapery  Plant,  Reidsville, 

NC:  May  22.  2001 .  and  H; 

Stokesdale  Plant.  Stokesdale.  NC: 

October  13,  2002. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  August, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for. 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  from  emplo)rment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  lliat  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 


competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinations  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period. 
NAFTA-TAA-06060;  Sumitomo 

Mitsubishi  Silicon  Corp.,  alkl  a 

Sumco  USA,  Salem,  OR 
NAFTA-TAA-06133;  Dekko 

Engineering,  Manitowoc,  WI 
NAFTA-TAA-06144;  Monona  Wire 

Corp.,  Edgewood  Plant,  Edgewood. 

M 
NAFTA-TAA-06155;  Tyco  Electronics 

Corp..  Lickdale  Plant,  Jonestown, 

PA 
NAFTA-TAA-06213;  Diversified  Tool 

Corp.,  Cambridge  Springs,  PA 
NAFTA-TAA-05464;  Harvard 

Industries,  Inc.,  Jackson,  MI 
NAFTA-TAA-O6075;  Lockheed  Martin, 

Distribution  Technologies,  Inc., 

Tulsa,  OK 
NAFTA-TAA-06162;  Ponderosa  Pulp 

Products,  Oshkosh,  WI 
NAFTA-TAA-06203;  Specialty  Minerals 

(Michigan),  Inc.,  SMI-Plainwell  Div., 

Plainwell,  MI 
NAFTA-TAA-06233;  Moltrup  Steel 

Products  Co.,  Beaver  Falls,  PA 
NAFTA-TAA-06280;  Intermix 

Distributors,  Inc.  (diba  Intermix 

Foods,  El  Paso,  TX 
NAFTA-TAA-06281 ;  Agrilink  Foods, 

Pickle  Plant,  Tacoma.  WA 
NAFTA-TAA-06287;  Olson 

Technologies,  Inc.,  Allentown,  PA 
NAFTA-TAA-06318;  UBE  Automotive 

North  America  Mason  Plant,  Inc., 

Mason,  OH 
NAFTA-TAA-06326;  Schneider 

ElectriclSquare  D  Company, 

Monroe,  NC 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 


of  Section  250(a)  of  the  Trade  Act.  as 

amended. 

NAFTA-TAA-06368:  Penske  Truck 

Leasing,  St.  Louis  Administration 

Center,  Chesterfield,  MO 
NAFTA-TAA-06339:  Maxxim  Medical, 

Inc.,  Asheville  NC  Div.,  Asheville, 

NC 
NAFTA-TAA-06296;  Great  Lakes  Fleet, 

Inc.,  A  Wholly  Owned  Subsidiary  of 

Great  Lakes  Transportation,  LLC, 

Duluth.  MN 
NAFTA-TAA-06154:  Enterasys 

Networks.  Inc.,  Salt  Lake  City,  UT 
NAFTA-TAA-06147:  Electronic  Data 

Systems  (EDS),  Winchester.  KY 

The  investigation  revealed  that 
criteria  (2)  has  not  been  met.  Sales  or 
production  did  not  decline  during  the 
relevant  period  as  required  for 
certification. 

NAFTA-TAA-06476;  New  River 
Energetics,  Alliant  Techsystems, 
Inc.  (ATK),  Radford,  VA 

Afifirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06130:  Coming,  Inc.. 

Photonic  TechnologieslMonroe 

Photonic  Park,  West  Henrietta,  NY: 

November  15,  2000. 
NAFTA-TAA-06190:  Sanford,  North 

America,  LP,  Newwell  Rubbermaid 

Corp.,  Santa  Monica,  CA:  April  18, 

2001. 
NAFTA-TAA-06215;  J.R.  Simplot  Co., 

Food  Group,  Heybum,  ID:  May  15, 

2001. 
NAFTA-TAA-06316:  Andrew  Corp., 

Formerly  Micro  Pulse,  Inc.,  Wireless 

Products  Div.,  Camarilla,  CA:  June 

18,2001. 
NAFTA-TAA-06319;  General  Cable 

Industries,  Inc.,  Monticello,  IL:  June 

18.2001. 
NAFTA-TAA-06328;  A.O.  Smith, 

Electrical  Products  Co.,  Upper 

Sandusky,  OH:  April  9,  2001 . 
NAFTA-TAA-06180;  Jay 

Manufacturing,  Div.  Of  Sunrise 

Medical,  Inc.,  including  Leased 

Workers  of  Staffing  Solutions  and 

Corestaff,  Longmont,  CO:  "All 

workers  engaged  in  the  production 

of  gel- filled  cushions  for 

wheelchairs  who  became  totally  or 

partially  separated  from 

employment  on  or  after  May  13, 

2001. 
NAFTA-TAA-06234;  Scotty's  Fashions 

ofLehighton,  Inc.,  Lehighton.  PA: 

May  25.  2001. 
NAFTA-TAA-06239;  Square  D  Co., 

Schneider  Electric,  Oxford,  OH: 

April  29.  2001. 
NAFTA-TAA-06253:  Calumet  Steel  Co.. 

Chicago  Heights.  IL:  May  24,  2001. 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


57455 


57454 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002 /Notices 


NAFTA-TAA-06268;  IIsco  Corp.. 

Kentucky  Connector  Corp., 

Glasgow.  KY:  May  20.  2001 . 
NAFTA-TAA-062a2;  Glen  Oaks 

Industries,  Inc.,  Marietta 

Sportswear  Mfg  Co.,  Inc.,  Dallas, 

TX:funel3,2001. 
NAFTA-TAA-06355:  Donaldson  Co., 

Inc.,  Baldwin.  WI:  July  15.  2001. 
NAFTA-TAA-06236;  Buriington  House. 

Buriington  House  Div.  Offices, 

Greensboro.  NC.  A;  Graham  Plant. 

Gmham,  NC.  B;  Pioneer  Plant. 

Buriington.  NC,  C:  Williamsburg 

Plant.  Matkins,  NC.  D;  Sheffield 

Plant.  Rock  Mount.  NC.  E; 

Buriington  House  Div. 

Manufacturing  Offices.  Buriington. 

NC,  F;  Buriington  Consumer 

Products  Div..  Reidsville.  NC.  G; 

Reidsville  Drapery  Plant,  Reidsville. 

NC:  May  31.  2001  and  H; 

Stokesdale  Plant,  Stokesdale,  NC: 

October  31,  2002. 
NAFTA-TAA-06315;  Kenworth  Truck 

Co.,  A  Div,  of  PACCAR.  Inc.. 

Fabrication  Department.  Seattle, 

WA:  April  9.  2001. 
NAFTA-TAA-06358;  Dana  Corp., 

Coupled  Products  Div..  Columbia 

City.  IN:  June  6.  2001. 
I  hereby  certiiy  that  the 
aforementioned  detenninations  were 
issued  during  the  months  of  August, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  28,  2002. 
Edward  A.  Tomchick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-22966  Filed  9-9-02;  8:45  am] 

BIIJUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Emptoyment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  To  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Transitional  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 


worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  niunber  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  That  sales  or  production,  or  both, 
of  the  firm  or  sub-division  have 
decreased  absolutely,  and 

(3)  That  increases  of  imports  of 
articles  like  or  directly  competitive  with 
articles  produced  by  the  firm  or 
appropriate  subdivision  have 
contributed  importantly  to  the 
separations,  or  threat  thereof,  and  to  the 
absolute  decline  in  sales  or  production. 

Negative  Detenninations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 
has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-40.752:  Cooper  Standard 

Automotive.  North  America  Fluid 

Systems  Div.,  Fairview,  MI 
TA-W-41 ,389;  Triton  Service,  Inc.. 

Electron  Technology  Div.,  Easton, 

PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-41, 281 ;  Kimberly  Clark 

Technical  Papers,  East  Ryegate,  VT 
TA-W-41, 288;  International  Truck  and 

Engine  Corp.  A  Subsidiary  of 

Navistar  International  Corp., 

Springfield,  OH 
TA-W-41, 487;  CCS  Ceramic 

Technologies,  Ltd,  a  Subdivision  of 

Benchmark  Structural  Ceramics, 

Inc.,  Cheektowaga,  NY 
TA-W-41, 500;  Bombardier  Aerospace 

Learjet,  Inc..  Wichita,  KS 
TA-W-41.541;  CD  Resource,  Inc.. 

Sparks.  NV 
The  investigation  revealed  that 
criteria  (1)  has  not  been  met.  A 
significant  number  or  proportion  of  the 
workers  did  not  become  totally  or 
parqtially  separated  fi^om  employment 
as  required  for  certification. 
TA-W-41, 507;  Atlas  Copco 

Compressors.  Inc.,  Holyoke,  MA 

Affirmative  Determinatioiis  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 


name  and  location  of  each 

determination  references  the  impact 

date  for  all  workers  of  such 

determination. 

TA-W-41, 532;  Seton  Company,  Leather 

Div.,  Saxton.  PA:  July  12,  2002 
TA-W-41.551;  Wabash  Alloys,  LLC, 

Syracuse,  NY:  March  1,  2001 
TA-W-41, 593;  Seco/Warwick  Corp., 

Meadville,  PA:  December  8,  2001. 
TA-W-41,488;  Terry  Products,  Inc., 

Kannapolis.  NC:  March  28,  2002. 
TA-W-41,412;  York  International, 

Unitary  Products  Group,  Elyria,  OH: 

April  18,2001. 
TA-W-41, 305;  Cummins  Diesel  Recon. 

Charleston,  SC:  March  13,  2001. 
TA-W-40,966  6-  A;  Munro  and 

Company,  Inc.,  Dewitt  Footwear. 

Dewitt,  AR  and  Clarendon 

Footwear,  Clarendon,  AR:  February 

8,  2001. 
TA-W-4 1,110;  Advance  Transformer, 

Div.  Of  Philips  Lighting,  Boscobel, 

WI:  February  12,  2001. 
TA-W-41, 458;  Ameripol  Synpol  Corp.. 

Odessa,  TX:  March  25,  2001. 
TA-W-41, 650;  Gerber  Childrenswear, 

Inc.,  Ballinger,  TX:  June  3,  2001. 
TA-W-4 1,665  G-A;  Scotty's  Fashions, 

Inc.,  Lewistown,  PA  and  Lehighton, 

PA:  May  25,  2001. 
TA-W-41, 714;  J. R.  Simplot  Co.. 

Agribusiness  Group,  Mining  and 

Manufacturing  Div.,  Don  Plant. 

Pocatello,  ID:  May  1 7,  2001. 
TA-W-41, 762;  Valeo  Climate  Control. 

Decatur,  IL:  June  3,  2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchaper  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  as  amended,  the 
Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  dining  the  months  of  August, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Section  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  fi-om  employment 
and  either — 

(2)  That  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 
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(3)  That  imports  from  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  That  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determinatioiis  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
dvuing  the  relevant  period. 
NAFTA-TAA-06104;  International 

Truck  and  Engine  Corp.,  A 

Subsidiary  of  Navistar  International 

Corp.,  Springfield,  OH 
NAFTA-TAA-06103;  Bombardier 

Aerospace,  Learjet,  Inc.,  Wichita, 

KS 
NAFTA-TAA-06275  &A;  Scotty's 

Fashions,  Inc.,  Lewistown,  PA  and 

Lehighton,  PA 
NAFTA-TAA-06069;  Flexprint,  a 

Subsidiary  ofFlexpaq,  Moorestown, 

NJ 
The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 
NAFTA-TAA-06153;  Holiday  Products, 

a  Subsidiary  ofRauch  Industries,  El 

Paso.  TX 
NAFTA-TAA-06374;  IBM  Global 

Services,  AMS  Div..  Jacksonville.  FL 

Affirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06291;  Sulzer  Pumps 
(US).  Inc..  Portland,  OR:  June  20. 
2001. 

NAFTA-TAA-06271;  Industrial  Coils, 
Baraboo,  WL  June  12,  2001. 

NAFTA-TAA^6189;  Essilor  of 
America.  Manufacturing 
Operations.  St.  Petersburg,  FL, 
Including  Leased  Workers  of 
Tempmates,  Adecco,  Personnel  One 
and  Universal,  St.  Petersburg,  FL, 
Ranstad,  Pinellas  Park,  FL  and  TRC 
Staffing.  Largo,  FL 


NAFTA-TAA-V6240  &■  A;  Price-Pfister, 
Machine  Shop.  Pacoima.  CA  and 
Fabrication  Department.  Pacoima, 
CA:  May  15.  2001 
NAFTA-TAA-06172;  U.S. 

Manufacturing  Co.,  Pasadena,  CA: 
April  17,2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  August, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311.  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  during  normal  business  hours 
or  will  be  mailed  to  persons  who  write 
to  the  above  address. 

Dated:  August  16.  2002. 
Edward  A.  Tomcliick, 

Director,  Division  of  Trade  Adjustment 

Assistance. 

[FR  Doc.  02-22965  Filed  9-9-02:  8:45  am] 
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DEPARTMENT  OF  UVBOR 

Empk>yment  and  Training 
Administration 

Notice  of  Determinations  Regarding 
Eligibility  to  Apply  for  Worker 
Adjustment  Assistance  and  NAFTA 
Translttonal  Adjustment  Assistance 

In  accordance  with  Section  223  of  the 
Trade  Act  of  1974,  as  amended,  the 
Department  of  Labor  herein  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  trade  adjustment 
assistance  for  workers  (TA-W)  issued 
during  the  period  of  August,  2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for 
worker  adjustment  assistance  to  be 
issued,  each  of  the  group  eligibility 
requirements  of  Section  222  of  the  Act 
must  be  met. 

(1)  That  a  significant  number  or 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  have  become  totally 
or  partially  separated, 

(2)  that  sales  or  production,  or  both, 
of  the  firm  or  subdivision  have 
decreased  absolutely,  and 

(3)  that  increases  of  imports  of  articles 
like  or  directly  competitive  with  articles 
produced  by  the  firm  or  appropriate 
subdivision  have  contributed 
importantly  to  the  separations,  or  threat 
thereof,  and  to  the  absolute  decline  in 
sales  or  production. 

Negative  Determinations  for  Worker 
Adjustment  Assistance 

In  each  of  the  following  cases  the 
investigation  revealed  that  criterion  (3) 


has  not  been  met.  A  survey  of  customers 
indicated  that  increased  imports  did  not 
contribute  importantly  to  worker 
separations  at  the  firm. 
TA-W-41,484;  Crossroad  Knitting.  Inc., 

Claudville.  VA 
TA-W-41. 646;  Trinity  Industries. 

Beaumont,  TX 
TA-W-41, 447;  Midway  Machine  and 

Tool  Co..  Plant  *146,a  Div.  Of 

Crown  Cork  and  Seal  Co.,  Wilkes- 

Barre,  PA 
TA-W-4 1.615;  Aftermarket 

Technologies.  Aaron's  Automotive 

Products,  Inc..  Joplin,  MO 
TA-W-41.647;  DuPont  Co..  Lycra- 

Terathane  Div.,  Niagara  Falls.  NY 
TA-W-41.661;  Soilmec  Branham.  Inc.. 

Conroe.  TX 
TA-W-41. 700;  Flextronics  International 

USA.  Longmont,  CO 
TA-W-41,718;  Grafx  Packaging,  Canal 

Winchester,  OH 
TA-W-41, 726;  Parker  Dayco,  Eldora 

Plant,  Eldora.  lA 
TA-W-41.751;  Gilbert  Manufacturing 

Co..  Div.  OfLarsdale  Corp..  South 

Hill,  VA 
TA-W-4 1,752;  Super  Steel  Schenectady. 

Inc.,  a  Div.  Of  Super  Steel  Products 

Corp. 
TA-W-4 1,756:  H  and  L  Tool  Co. ,  Erie. 

PA 
In  the  following  cases,  the 
investigation  revealed  that  the  criteria 
for  eligibility  have  not  been  met  for  the 
reasons  specified. 

Increased  imports  did  not  contribute 
importantly  to  worker  separations  at  the 
firm. 
TA-W-41.570:  FMC  Corp..  Green  River, 

WY 
TA-W-41. 695:  P.C.C.  Airfoils,  Inc. 

Minerva,  OH 
TA-W-4 1.703:  E.I.  DuPont,  Sabine  River 

Works,  Orange,  TX 
TA-W-41 ,710:  Lander  Co..  Inc., 

Camarillo,  CA  Sturbridge,  MA 
TA-W-41, 725;  Nu-Gro  Technologies. 

Inc.,  Gloversville,  NY 
TA-W-41.727:  Solectron  Oregon.  A 

Subsidiary  of  Solectron  Corp.. 

Hillsboro.  OR 
TA-W-41, 728;  Wesbar  Corp..  A  Div.  Of 

Trimas  Corp.,  Peru,  IN 
The  workers  firm  does  not  produce  an 
article  as  required  for  certification  under 
Section  222  of  the  Trade  Act  of  1974. 
TA-W-41, 746;  Kelly  Technical  Ser\ice, 

A  Contractor  for  LT\^  Steel. 

Independence,  OH 
TA-W-41, 748;  GDI  Information 

Technology  Services,  A  Contractor 

for  IBM,  Morrisville,  NC 
TA-W-4 1,5 18;  United  Electric  Co.. 

Virginia,  MN 
TA-W-41,753;  Gerber  Technology.  Inc.. 

Richardson,  TX 
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TA-W-41,626:  Sitel  Corp..  Longview.  TX 
TA-W-41,903;  Penske  Truck  Leasing. 

St.  Louis  Administration  Center. 

Chesterfield.  MO 
TA-W-41,923:  Phelps  Dodge  Hidalgo. 

Inc.,  Playas.  NM 
TA-W-41,448:  Ocwen  Technology 

Xchange,  Carlsbad.  CA 
TA-W-41,637;  Jones  Apparel  Group, 

Raw  Materials  Div.,  Rural  Hall.  NC 
TA-W-41,640;  Halmode  Apparel,  Inc.. 

Roanoke,  VA 
TA-W-41,625;  Insystem  Technologies 

Ltd.  Roanoke.  VA 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  did  not 
become  totally  or  partially  separated 
from  employment  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
TA-W-41,631;  Smith  Aerospace  Electric 

Systems,  Malven,  PA 

AfBrmative  Determinations  for  Worker 
Adjustment  Assistance 

The  following  certifications  have  been 
issued;  the  date  following  the  company 
name  and  location  of  each 
determination  references  the  impact 
date  for  all  workers  of  such 
determination. 
TA-W-41,416;  Siemens  VDO 

Automotive,  Auburn  IN:  March  29, 

2001. 
TA-W-41.606:  Whatman,  Inc.,  Ann 

Arbor.  MI:  May  20.  2001 . 
TA-W-41,628:  Darco  Kentucky.  A 

Subsidiary  of  Darco  International 

Louisville,  KY:  May  20,  2001 . 
TA-W-4i,643:f.D.  Holding  Company 

and  Subsidiary,  Inc.,  DC  Products, 

Inc.,  Springport,  MI:  May  29,  2001 . 
TA-W-41.645  &■  A.  B.  C;  Deckerville 

Wire  Co.,  Subsidiary  of  Clements 

Manufacturing  LLC,  Deckerville,  MI. 

Brown  City  Wire  Co.,  Subsidiary  of 

Clements  Manufacturing  LLC, 

Deckerville,  MI,  Deckerville  Wire 

Co.,  Subsidiary  of  Clements 

Manufacturing  LLC,  Harbor  Beach. 

MI  and  Brown  City  Wire  Co., 

Subsidiary  of  Clements 

Manufacturing  LLC,  Harbor  Beach. 

MI:  May  15,2001. 
TA-W-41,696;  eMag  Solutions,  LLC, 

Graham,  TX:  July  1,  2002. 
TA-W-41,709;  Elbeco,  Inc.,  Meyersdale 

Manufacturing,  Meyersdale,  PA: 

May  29,  2001. 
TA-W-41,71 3;  Emerson  Electric  Co., 

Wiegand  Appliance  Div.,  Vernon, 

AL:  June  10,  2001. 
TA-W-41,669;  Hankinson  International. 

Washington,  PA:  May  24,  2001 . 
TA-W-41,666;  PSM  Fastener  Corp.,  St. 

Louis,  MO:  May  24.  2001 . 


TA-W-41,736;  Therm-O-Disc,  Inc., 

Midwest  Components  Product 

Group,  Muskegon,  MI:  June  18, 

2001. 
TA-W-41,731;  ABB  Automation,  Inc.. 

Columbus.  OH:  May  30.  2001. 
TA-W-4 1,547;  Church  and  Dwight  Co., 

Inc.,  Lambert-Kay  Div.,  Winsted, 

CT:  April  25,  2001. 
TA-W-41,068;  Ansewn  Footwear, 

Bangor,  ME:  February  4,  2001 . 
TA-W-4 1 . 71 5;  Superior  Essex, 

Communications  Group, 

Elizabethtown.  KY:  May  1 7,  2001 . 
TA-W-4 1.699;  Liberty  Sportswear,  Inc., 

A  Div.  of  Jean  Michael's,  Inc., 

Willingboro,  NJ:  June  3,  2001. 
TA-W-41.663;  Gold  Toe  Brands,  Inc., 

Burlington,  NC:  May  30.  2001. 
TA-W-4 1,648;  Breeze  Industrial 

Products  Corp.,  Saltsburg,  PA:  May 

13.2001. 
TA-W-4 1,638  &■  A;  Glenn  Enterprises, 

Sulligent.  AL  and  Detroit 

Distribution,  Detroit,  AL:  July  10, 

2001. 
TA-W-4 1 .  724;  Lake  City  Manufacturing 

Co.,  Inc.,  Lake  City,  SC:  May  29, 

2001. 
TA-W-41,722;  Murice  Silvern,  Inc..  New 

York.  NY:  May  28,  2001. 
TA-W-41,760;  Industrial  Coils,  Inc., 

Bamboo,  WI:fune  12.  2001. 
TA-W-41.754:  T.C.  Timber  Habermass 

Corp.,  Skaneateles,  NY:  June  13. 

2001. 
TA-W-41,745;  Angelica  Image  Apparel, 

A  Subdivision  of  Angelica  Corp.. 

Collinwood.  TN:May23.  2001. 
TA-W-4 1.772;  Fisher  Products  Group.  A 

Div.  of  Fisher  Scientific 

International.  Pittsburgh.  PA:  June 

17,2001. 
TA-W-4 1,768;  Bridal  Originals, 

DuQuoin  Manufacturing  Plant,  a 

Subsidiary  of  S.A.S.I.  Corp.. 

DuQuoin,  IL:  June  7,  2001. 
TA-W-41,910:  Buffalo  Color  Corp.,  a 

Subsidiary  of  Lanesborough  Corp., 

Buffalo,  NY:  November  6,  2001 . 
TA-W-41.878:  Doncasters,  Inc..  Turbo 

Products  Div.,  a  Subsidiary  of 

Doncasters,  LLC,  Ivoryton,  CT:  June 

7,2001. 
TA-W-41,781;  Turfer  Sportswear,  Inc., 

Woonsocket,  RI:  June  28,  2001. 
TA-W-41,779;  Robert  Bosch  Corp..  A 

Subsidiary  of  Robert  Bosch  GMBH 

&■  Robert  Bosch  Internationale 

Beleiligungen  AG.  Lithia  Springs, 

GA:  April  26,2001. 
Also,  pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (P.L.  103-182 
concerning  transitional  adjustment 
assistance  hereinafter  called  (NAFTA- 
TAA)  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Tide  II, 
of  the  Trade  Act  as  amended,  the 


Department  of  Labor  presents 
summaries  of  determinations  regarding 
eligibility  to  apply  for  NAFTA-TAA 
issued  during  the  months  of  August, 
2002. 

In  order  for  an  affirmative 
determination  to  be  made  and  a 
certification  of  eligibility  to  apply  for- 
NAFTA-TAA  the  following  group 
eligibility  requirements  of  Sections  250 
of  the  Trade  Act  must  be  met: 

(1)  That  a  significant  number  of 
proportion  of  the  workers  in  the 
workers'  firm,  or  an  appropriate 
subdivision  thereof,  (including  workers 
in  any  agricultural  firm  or  appropriate 
subdivision  thereof)  have  become  totally 
or  partially  separated  ft'om  employment 
and  either — 

(2)  that  sales  or  production,  or  both, 
of  such  firm  or  subdivision  have 
decreased  absolutely, 

(3)  that  imports  fi-om  Mexico  or 
Canada  of  articles  like  or  directly 
competitive  with  articles  produced  by 
such  firm  or  subdivision  have  increased, 
and  that  the  increases  imports 
contributed  importantly  to  such 
workers'  separations  or  threat  of 
separation  and  to  the  decline  in  sales  or 
production  of  such  firm  or  subdivision; 
or 

(4)  that  there  has  been  a  shift  in 
production  by  such  workers'  firm  or 
subdivision  to  Mexico  or  Canada  of 
articles  like  or  directly  competitive  with 
articles  which  are  produced  by  the  firm 
or  subdivision. 

Negative  Determination  NAFTA-TAA 

In  each  of  the  following  cases  the 
investigation  revealed  that  criteria  (3) 
and  (4)  were  not  met.  Imports  from 
Canada  or  Mexico  did  not  contribute 
importantly  to  workers'  separations. 
There  was  no  shift  in  production  from 
the  subject  firm  to  Canada  or  Mexico 
during  the  relevant  period 

NAFTA-TAA-06132;  Midway  Machine 

and  Tool  Co..  Plant  #146,  a  Division 

of  Crown  Cork  and  Seal  Co..  Inc.. 

Wilkes-Barre.  PA 
NAFTA-TAA-06212;  Aftermarket 

Technologies,  Aaron's  Automotive 

Products,  Inc.,  Joplin,  MO 
NAFTA-TAA-06225;  Breeze  Industrial 

Products  Corp.,  Saltsburg,  PA 
NAFTA-TAA-06247;  DuPont  Co..  Lycra 

Terathane  Div..  Niagara  Falls,  NY 
NAFTA-TAA-06276:  Solectron  Oregon, 

a  Subsidiary  of  Solectron  Corp., 

Hillsboro,  OR 
NAFTA-TAA-06313;  H  and  L  Tool  Co., 

Erie.  PA 
NAFTA-TAA-0634 1 ;  Flextronics 

International  USA.  Inc..  Longmont, 

CO 
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The  investigation  revealed  that  the 
criteria  for  eligibility  have  not  been  met 
for  the  reasons  specified. 

The  investigation  revealed  that 
workers  of  the  subject  firm  did  not 
produce  an  article  within  the  meaning 
of  Section  250(a)  of  the  Trade  Act,  as 
amended. 

NAFTA-TAA-06376:  Tellabs 
Operations,  Inc.,  Optical 
Networking  Group,  Hawthorne,  NY 
NAFTA-TAA-€6284:  Severn  Trent 
Services,  Inc.,  Envirbnmental 
Services  Group,  Fieldale,  VA 
NAFTA-TAA-06258:  Jones  Apparel 
Group,  Raw  Materials  Div.,  Rural 
HaU,  NC 
NAFTA-TAA-06299:  Educa  Corp.,  a 
Subsidiary  of3M,  El  Paso,  TX. 
Including  Temporary  Workers  of 
The  Following  Firms:  Manpower, 
Inc.,  El  Paso,  TX,  Randstadt,  El 
Paso,  TX  and  Southwest  Staffing,  El 
Paso,  TX 
NAFTA-TAA-06388:  IBM  Rochester, 
Server  Group,  Server  Development, 
a  Subsidiary  of  IBM  Corp., 
Rochester,  MN  and  A;  IBM 
Rochester,  Server  Group,  Enterprise 
Services,  a  Subsidiary  of  IBM  Corp., 
Rochester,  MN  and  B;  IBM 
Rochester,  Global  Services,  a 
Subsidiary  of  IBM  Corp..  Rochester. 
MN 
The  investigation  revealed  that 
criterion  (1)  and  criterion  (2)  have  not 
been  met.  A  significant  number  or 
proportion  of  the  workers  in  such 
workers'  firm  or  an  appropriate 
subdivision  (including  workers  in  any 
agricultural  firm  or  appropriate 
subdivision  thereof)  did  not  become 
totally  or  partially  separated  from 
employment  as  required  for 
certification.  Sales  or  production  did 
not  decline  during  the  relevant  period 
as  required  for  certification. 
NAFTA-TAA-€6210;  Smith  Aerospace 
Electric  Systems.  Malvern.  PA 

Afifirmative  Determinations  NAFTA- 
TAA 

NAFTA-TAA-06036;  Siemens  VDO 

Automotive,  Auburn.  IN:  April  5, 

2001. 
NAFTA-TAA-06289;  Tecknit,  Inc.. 

Cranford,  NJ:  April  29.  2001. 
NAFTA-TAA-06408;  Emerson  Electric 

Co..  Wiegand  Appliance  Div.. 

Vernon.  AL:  July  8.  2001 . 
NAFTA-TAA-06131;  Cimworks,  Div.  of 

GEFanuc,  Kirkland.  WA:  April  5. 

2001. 
NAFTA-TAA-061 61 ;  Superior  Essex. 

Communications  Group. 

Elizabethtown,  KY:  May  6.  2001 . 
NAFTA-TAA-C6223;  Gold  Toe  Brands. 

Inc..  Burlington.  NC:  May  20,  2001. 


NAFTA-TAA~06242;  Nu-Gro 

Technologies.  Inc.,  Gloversville,  NY: 
May  31,  2001. 
NAFTA-TAA-06266;  Lander  Co..  Inc.. 

Camarillo.  A:  May  30.  2001. 
NAFTA-TAA-06267:  Wesbar  Corp..  A 
Div.  of  Trimas  Corp..  Peru.  IN:  May 
29.2001. 
NAFTA-TAA-06290;  Therm-O-Disc. 
Inc.,  Midwest  Components  Product 
Group,  Muskegon,  MI:  June  18. 
2001. 
NAFTA-TAA-06309:  Brooks-Pri 
Automation,  Inc.,  Controls  Div., 
Hillsboro,  OR:  June  12,  2001. 
NAFTA-TAA-C6208;  Deckerville  Wire 
Co.,  Subsidiary  of  Clements 
Manufacturing  lljC,  Deckerville.  MI 
A;  Brown  City  Wire  Co..  Subsidiary 
of  Clements  Manufacturing  LLC. 
Deckerville.  MI  B;  Deckerville  Wire 
Co..  Subsidiary  of  Clements 
Manufacturing  LLC.  Harbor  Beach, 
MI  and  C;  Brown  City  Wire  Co., 
Subsidiary  of  Clements 
Manufacturing  LLC,  Harbor  Beach, 
MI:  May  15,  2001. 
NAFTA-TAA-06391;  Krone,  Inc..  El 
Paso  Distribution  Center.  El  Paso, 
TX:  July  10,  2001. 
NAFTA-TAA-06346:  Buffalo  Color 
Corp.,  a  Subsidiary  of 
Lanesborough  Corp.,  Buffalo,  NY: 
July  24,  2001. 
NAFTA-TAA-06466;  Welcast  Plastics- 
Harris  Welco.  a  Div.  ofJ.W.  Harris 
Co..  Barberton.  OH:  June  24.  2001. 
I  hereby  certify  that  the 
aforementioned  determinations  were 
issued  during  the  months  of  August, 
2002.  Copies  of  these  determinations  are 
available  for  inspection  in  Room  C- 
5311,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  N.W., 
Washington,  D.C.  20210  during  normal 
business  hours  or  will  be  mailed  to 
persons  who  write  to  the  above  address. 

Dated:  September  3,  2002. 
Edward  A.  Tomchick, 

Director.  Division  of  Trade  Adjustment 
Assistance. 
'  (FR  Doc.  02-22955  Filed  9-9-02;  8:45  am] 
BILLING  CODE  4S10-30-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,564] 

Domtar  A.W.,  Port  Edwards,  Wl;  Notice 
of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  May  20,  2002  in  response  to 
a  petition  filed  by  a  company  official  on 


May  3,  2002  on  behalf  of  workers  at 
Domtar  A.W.,  Port  Edwards,  Wisconsin. 
The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  19th  day  of 
August,  2002 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-22956  Filed  9-9-02;  8:45  am] 
BILUNGCOOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,701] 

FCi  Electronics,  Etters,  PA;  Notice  of 
Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  24,  2002,  in  response 
to  a  i>etition  filed  on  behalf  of  workers 
at  FCI  Electronics,  Etters,  Pennsylvania. 
The  workers  assembled  fiber  optic 
cables  and  circuit  boards. 

The  petition  has  been  deemed  invalid. 
The  petitioning  group  of  workers  were 
separated  from  the  subject  firm  more 
than  one  year  prior  to  the  date  of  the 
petition.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  27th  day  of 
August  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  Of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-22969  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,608] 

G  &  L  Trucking,  Inc.,  Hanceville,  AL; 
Notice  of  Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  3,  2002  in  response  to 
a  worker  petition  filed  on  May  3,  2002 
on  behalf  of  workers  at  G  &  L  Trucking. 
Inc.,  Hanceville,  Alabama. 

All  workers  were  separated  from  the 
subject  firm  more  than  one  year  prior  to 
the  date  of  the  petition.  Section  223  of 
the  Act  specifies  that  no  certification 
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may  apply  to  any  worker  whose  last 
separation  occurred  more  than  one  year 
before  the  date  of  the  petition. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  23rd  day  of 
August  2002 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-22957  Filed  9-9-02;  8:45  am] 
BILLJNG  CODE  4S10-aO-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

n'A-W-41,747] 

G  &  T  Industrial  Sheet  Metal,  Bend, 
OR;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  1,  2002  in  response  to 
a  worker  petition,  which  was  filed  by 
the  company,  on  behalf  of  workers  at  G 
&  T  Industrial  Sheet  Metal,  Bend, 
Oregon. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  thi.s  26th  da\  ot 
August.  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Tradf 

Adjustment  Assistance. 

[FR  Doc.  02-22971  Filed  9-9-02:  8:4.5  am] 

BILLING  CODE  4510-30-l> 


DEPARTMENT  OF  UVBOR 

Employment  and  Training 
Administration 

[TA-W-41,778] 

Robert  Bosch  Corporation,  Automotive 
Group,  Braking  Systems  Division, 
Ashland,  OH;  Notice  of  Termination  of 
investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  in  response  to  a  petition 
received  July  8,  2002  by  the  company  on 
behalf  of  workers  at  Robert  Bosch 
Corporation,  Automotive  Group, 
Braking  Systems  Division,  Ashland, 
Ohio. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-39,534,  expires  August  8, 


2003).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC,  this  28th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22973  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[TA-W-41,636] 

Invensys,  inc..  The  Foxboro  Company, 
Foxboro,  MA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  10,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  Invensys,  Inc., 
The  Foxboro  Company,  Foxboro, 
Massachusetts. 

The  company  official  submitting  the 
petition  has  requested  that  the  petition 
be  withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  21st  day  of 
.■\ugust,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc;.  02-22959  Filed  9-9-02;  8:45  am] 

BILLING  CODE  4510-3IM> 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,733] 

Lenox  China,  Oxford,  NC;  Notice  of 
Termination  of  investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  1,  2002,  in  response  to 
a  worker  petition  filed  by  a  company 
official  on  behalf  of  workers  at  Lenox 
China,  Oxford,  North  Carolina. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 


Signed  in  Washington,  DC  this  29th  day  of 
August  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

(FR  Doc.  02-22970  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,613] 

Nordic  Gear,  Inc.  Mlllersburg,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  3,  2002  in  response  to 
a  worker  petition,  which  was  filed  on 
behalf  of  workers  at  Nordic  Gear,  Inc., 
Millersburg,  Pennsylvania. 

The  petitioners  have  requested  that 
the  petition  be  withdrawn. 
Consequently,  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC  this  21st  day  of 
August,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22958  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4S10-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[TA-W-41,783] 

Oxford  Industries,  Inc.  Women's  Wear 
New  YorIc,  NY;  Notice  of  Temiinatlon  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  8,  2002  in  response  to 
a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Oxford  Industries, 
Inc.,  Women's  Wear,  New  York,  New 
York. 

The  petitioning  group  of  workers  are 
subject  to  an  investigation  for  which  a 
certification  has  been  issued  (TA-W- 
3 9, 764 A).  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  30th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 

[FR  Doc.  02-22974  Filed  9-9-02;  8:45  am} 

HLUNG  CODE  4S10-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


ITA-W-41,879] 

Scotty  Fashions  #6,  Lehighton,  PA; 
Notice  of  Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  22,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Scotty  Fashions  #6,  Lehighton, 
Pennsylvania. 

The  investigation  revealed  that  there 
is  an  existing  petition  (TA-41,665A)  for 
the  subject  firm  that  has  been  assigned 
to  another  investigator. 

Consequently  further  investigation  in 
this  case  would  serve  no  purpose,  and 
the  investigation  has  been  terminated. 

Signed  in  Washington,  DC,  this  23rd  day 
of  August,  2002. 
Elliott  S.  Kushner, 
Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22962  Filed  9-9-02;  8:45  am] 

BILLING  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

ITA-W-41,771] 

Standard  Container  Company,  Badger 
Basket  Division,  Edgar,  Wl;  Notice  of 
Termination  of  Investigation 

Pursuant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  July  1,  2002,  in  response  to 
a  worker  petition  which  was  filed  by  the 
company  on  behalf  of  workers  at 
Standard  Container  Company,  Badger 
Basket  Division,  Edgar,  Wisconsin. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC,  this  22nd  day 
of  August,  2002. 
Elliott  S.  Kushner, 

Certifying  Officer,  Division  of  Trade 

Adjustment  Assistance. 

[FR  Doc.  02-22961  Filed  9-»-02;  8:45  am] 

BILLING  CODE  4S10-30-P 


[TA-W-^1,684] 

Supreme  Tool  and  Die  Company, 
Fenton,  MO;  Notice  of  Termination  of 
investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  17,  2002  in  response 
to  a  worker  petition  which  was  filed  on 
behalf  of  workers  at  Supreme  Tool  and 
Die  Company,  Fenton,  Missouri. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
is  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22960  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-41,635] 

T  &  J  Personal  Services,  Clearfield, 
PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  10,  2002,  in  response 
to  a  petition  filed  by  a  company  official 
on  behalf  of  workers  at  T  &  J  Personal 
Services,  Clearfield,  Pennsylvania. 

The  petitioner  submitting  the  petition 
has  requested  that  the  petition  be 
withdrawn.  Consequently,  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 

Signed  in  Washington,  DC  this  28th  day  of 
August  2002. 
Richard  Church, 

Certifying  Officer,  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22967  Filed  9-9-02;  8:45  am] 
BHJJNG  COOE  4510-aO-P 


[TA-W-41,651] 

Tyco  Electronics  Corporation,  Carlisle, 
PA;  Notice  of  Termination  of 
Investigation 

Pursuant  to  Section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  17,  2002,  in  response 
to  a  petition  filed  on  behalf  of  workers 
at  Tyco  Electronics,  Corporation. 
Carlisle,  Pennsylvania. 

An  active  certification  covering  the 
petitioning  group  of  workers  remains  in 
effect  (TA-W-39,972).  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC  this  28th  da\-  of 
August  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22968  Filed  9-9-02;  8:45  am] 
BILUNG  COOE  4510-30-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

rrA-W-41,759] 

United  Chair,  First  Source  Furniture 
Group,  Leeds,  AL;  Notice  of 
Termination  of  Investigation 

Piu-suant  to  section  221  of  the  Trade 
Act  of  1974,  an  investigation  was 
initiated  on  June  24,  2002  in  response 
to  a  petition  filed  by  the  company  on 
behalf  of  workers  at  United  Chair.  First 
Source  Furniture  Group,  Leeds, 
Alabama. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington.  DC.  this  27th  day  of 
August,  2002. 
Linda  G.  Poole, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
(FR  Doc.  02-22972  Filed  9-9-02:  8:45  am] 
BILLING  COOE  4510-30-P 
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DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 


[NAFTA-006194] 

Doffltar  A.W.,  Port  Edwards,  Wl;  Notice 
of  Termination 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-1) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  Section 
250(a),  Subchapter  D,  Chapter  2,  Title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  May  8,  2002,  in  response  to 
a  petition  filed  on  behalf  of  workers  at 
Domtar  A.W.,  Port  Edwards,  Wisconsin. 
Workers  produced  uncoated  freesheet 
paper. 

The  petitioner  has  requested  that  the 
petition  be  withdrawn.  Consequently, 
further  investigation  in  this  case  would 
serve  no  purpose,  and  the  investigation 
has  been  terminated. 

Signed  in  Washington,  DC  this  19th  day  of 
August,  2002 
Elliott  S.  Kushner, 
Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22964  Filed  9-9-02;  8:45  am] 
BILLING  CODE  4510-40-P 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

[NAFTA— 5833] 

Tyco  Electronics,  Carlisle,  PA;  Notice 
of  Termination  of  InvestigiErtion 

Pursuant  to  Title  V  of  the  North 
American  Free  Trade  Agreement 
Implementation  Act  (Pub.  L.  103-182) 
concerning  transitional  adjustment 
assistance,  hereinafter  called  NAFTA- 
TAA  and  in  accordance  with  section 
250(a),  subchapter  D,  chapter  2.  title  II, 
of  the  Trade  Act  of  1974,  as  amended 
(19  U.S.C.  2331),  an  investigation  was 
initiated  on  February  4,  2002,  in 
response  to  a  worker  petition  which  was 
filed  by  on  behalf  of  workers  at  Tyco 
Electronics,  Carlisle,  Pennsylvania. 

Currently,  an  active  certification 
covering  the  petitioning  group  of 
workers  remains  in  effect  (NAFTA- 
5317).  Consequently  further 
investigation  in  this  case  would  serve 
no  purpose,  and  the  investigation  has 
been  terminated. 


Signed  in  Washington,  DC,  this  19th  day  of 
August,  2002. 
Richard  Church, 

Certifying  Officer.  Division  of  Trade 
Adjustment  Assistance. 
[FR  Doc.  02-22963  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  4S10-30-P 


LEGAL  SERVICES  CORPORATION 

Notice  of  intent  To  Award— Grant 
Awards  for  ttie  Establlstiment  of  a  Pro 
Bono  Program  To  Provide  Legal 
Services  to  Eligible  Veteran  Appellants 
before  the  U.S.  Court  of  Appeals  For 
Veterans  Claims  Beginning  January  1, 
2003 

AGENCY:  Legal  Services  Corporation. 
ACTION:  Announcement  of  intention  to 
make  FY  2003  Competitive  Veterans 
Grant  Awards. 

summary:  The  Legal  Services 
Corporation  (LSC)  hereby  annouinces  its 
intention  to  award  grants  and  contracts 
to  provide  economical  and  effective 
delivery  of  high  quality  legal  services  to 
veterans,  beginning  January  1,  2003. 
DATES:  All  comments  and 
recommendations  must  be  received  on 
or  before  the  close  of  business  on 
October  10.  2002. 
ADDRESSES:  Legal  Services 
Corporation — Veterans  Grant 
Competition,  Legal  Services 
Corporation,  750  First  Street  NE.,  10th 
Floor,  Washington,  DC  20002-4250. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jennifer  Bateman,  Grants  Coordinator, 
Office  of  Program  Performance,  (202) 
336-8835. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  LSC's  annoimcement  of  funding 
availability  on  May  15,  2002,  LSC 
received  a  qualified  application  from 
the  following  organization  to  provide 
legal  services  to  veterans: 


Applicant 

Grant  amount 

Veterans  Consortium  Pro 
Bono  Program 

$1,000,000.00 

An  award  will  be  made  so  that  low 
income  veteran  appellants  to  the  U.S. 
Court  of  Appeals  for  Veterans  Claims 
will  be  represented.  The  listed 
organization  is  not  guaranteed  an  award 
or  contract.  LSC  requests  comments  and 
recommendations  concerning  the 
potential  grantee  within  a  period  of 
thirty  (30)  days  from  the  date  of 
publication  of  this  notice.  Grants  will 
become  effective  and  grant  funds  will  be 
distributed  on  or  about  January  1,  2003. 

*   *   *  Funding  for  this  proposed 
service  area  is  subject  to  the  final 


Congressional  appropriation  for  this 
purpose.  There  is  no  guarantee  that 
funding  for  this  service  area  will  be 
available. 

Dated:  September  5,  2002. 
Michael  A.  Genz, 

Director,  Office  of  Program  Performance. 
(FR  Doc.  02-23005  Filed  9-9-02;  8:45  am] 

BILUNG  CODE  7D50-01-P 


NATIONAL  SCIENCE  FOUNDATION 
Proposal  Review;  Notice  of  Meetings 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foundation  (NSF)  announces  its  intent 
to  hold  proposal  review  meetings 
throughout  the  year.  The  purpose  of 
these  meetings  is  to  provide  advice  and 
recommendations  concerning  proposals 
submitted  to  the  NSF  for  financial 
support.  The  agenda  for  each  of  these 
meetings  is  to  review  and  evaluate 
proposals  as  part  of  the  selection 
process  for  awards.  The  majority  of 
these  meetings  will  take  place  at  NSF, 
4201  Wilson  Blvd.,  Arlington,  Virginia 
22230. 

All  of  these  meetings  will  be  closed  to 
the  public.  The  proposals  being 
reviewed  include  information  of  a 
proprietary  or  confidential  nature, 
including  technical  information; 
financial  data,  such  as  salaries;  and 
personal  information  concerning 
individuals  associated  with  the 
proposals.  These  matters  are  exempt 
under  5  U.S.C.  552b(c),  (4)  and  (6)  of  the 
Government  in  the  Sunshine  Act.  NSF 
will  continue  to  review  the  agenda  and 
merits  of  each  meeting  for  overall 
compliance  of  the  Federal  Advisory 
Committee  Act. 

These  closed  proposal  review 
meetings  will  no  longer  be  announced 
on  an  individual  basis  in  the  Federal 
Register.  NSF  intends  to  publish  a 
notice  similar  to  this  on  a  quarterly 
basis.  For  an  advance  listing  of  the 
closed  proposal  review  meetings  that 
include  the  names  of  the  proposal 
review  panel  and  the  time,  date,  place, 
and  any  information  on  changes, 
corrections,  or  cancellations,  please  visit 
the  NSF  Web  site:  http://www.nsf.gov/ 
home/pubinfo/advisory.htm.  This 
information  may  also  be  requested  by 
telephoning  703/292-8182. 

Dated:  September  4,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
[FR  Doc.  02-22914  Filed  9-9-02;  8:45  am] 

BHJJNQ  CODE  75S5-01-M 


NATIONAL  TRANSPORTATION 
SAFETY  BOARD 

Sunshine  Act  Meeting  Notice 

TIME  AND  DATE:  9:30  a.m.,  Tuesday, 

September  17,  2002. 

PLACE:  NTSB  Conference  Center,  429 

L'Enfant  Plaza  SW.,  Washington.  DC 

20594. 

STATUS:  The  three  items  are  Open  to  the 

Public. 

MATTERS  TO  BE  CONSIDERED: 

7493 — Marine  Accident  Report — 
Grounding  of  the  Small  Passenger 
Vessel  Finest,  SandyHook,  New 
Jersey,  January  4,  2001. 

7494 — Marine  Accidmit  Report — Fire 
On  Board  the  Small  Passenger  Vessel 
Seastreak  New  York,  Sandy  Hook, 
New  Jersey,  September  28,  2001. 

7371A — ^HazEffdous  Materials  Accident 
Report — ^Release  and  Ignition  of 
Hydrogen  Following  the  Collision 
Between  a  Tractor/Semitrailer  with 
Horizontally  Mounted  Cylinders  and 
a  Pickup  Truck  near  Ramona, 
Oklahoma,  May  1,  2001. 
News  Media  Contact:  Telephone: 

(202)  314-6100. 
Individuals  requesting  specific 

accommodations  should  contact  Ms. 

Carolyn  Dargan  at  (202)  314-6305  by 

Friday,  September  13,  2002. 

FOR  MORE  INFORMATION  CONTACT:  Vicky 

D'Onofrio,  (202)  314-6410. 

Dated:  September  6,  2002. 
Vicky  D'Onofrio, 

Federal  Register  Liaison  Officer. 

(FR  Doc.  02-23082  Filed  9-6-02;  2:25  pm] 

BILLING  CODE  7533-10-M 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  50-339] 

Virginia  Electric  and  Power  Company, 
North  Anna  Power  Station,  Unit  2; 
Exemption 

1.0    Background 

The  Virginia  Electric  and  Power 
Company  (the  licensee)  is  the  holder  of 
Facility  Operating  License  No.  NPF-7, 
which  authorizes  operation  of  the  North 
Anna  Power  Station,  Unit  2.  The  license 
provides,  among  other  things,  that  the 
facility  is  subject  to  all  rules, 
regulations,  and  orders  of  the  U.S. 
Nuclear  Regulatory  Commission  (NRC, 
the  Commission]  now  or  hereafter  in 
effect. 

The  facility  consists  of  a  one 
pressurized-water  reactor  located  in 
Louisa  County  in  the  Commonwealth  of 
Virginia. 


2.0    Request/Action 

Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR),  part  50,  Section 
50.44  requires  reactors  fueled  with 
Zircaloy  or  ZIRLO  cladding  to  control 
any  hydrogen  gas  that  may  be  generated 
after  a  postulated  loss-of-coolant 
accident  (LOCA).  10  CFR  50.46 
identifies  design  requirements  for 
calculating  the  performance  of  the 
emergency  core  cooling  system  (ECCS) 
for  reactors  contaiiung  fuel  with 
Zircaloy  or  ZIRLO  cladding.  Finally, 
Appendix  K  to  10  CFR  part  50  requires 
the  Baker-Just  equation,  which  is  only 
applicable  for  fuels  using  Zircaloy 
cladding,  be  used  to  predict  the  rates  of 
energy  release,  hydrogen  concentration, 
and  cladding  oxidation  from  the  metal 
water  reaction. 

By  letter  dated  February  11,  2002,  as 
supplemented  by  letter  dated  May  16, 
2002,  the  licensee  submitted  a  request 
for  a  license  amendment  to  irradiate  a 
Framatome  lead  test  assembly  during 
Cycle  16  at  North  Anna,  Unit  2.  The 
lead  test  assembly  to  be  used  is  one  of 
four  lead  test  assemblies  that  have  been 
used  for  the  past  three  operating  cycles 
at  North  Anna,  Unit  1.  Included  in  this 
proposed  license  amendment  was  a 
request  for  an  exemption  from  the 
requirements  of  10  CFR  50.44,  50.46, 
and  Appendix  K  to  10  CFR  part  50  that 
would  allow  the  licensee  to  use  a  lead 
test  assembly  that  consisted  of  two 
advanced  zirconium-based  alloys,  M4 
and  M5,  for  the  fuel  rod  cladding.  The 
licensee  included  the  following  license 
condition  in  its  submittal: 

Virginia  Electric  and  Power  Company 
may  operate  one  lead  test  assembly 
containing  advanced  zirconium-based 
alloys  for  one  cycle,  to  a  lead  rod 
bumup  not  exceeding  75,000  MWD/ 
MTU. 

3.0    Discussion 

Pursuant  to  10  CFR  50.12,  the 
Conimission  may,  upon  application  by 
any  interested  person  or  upon  its  own 
initiative,  grant  exemptions  from  the 
requirements  of  10  CFR  part  50  when  (1) 
the  exemptions  are  authorized  by  law, 
will  not  present  an  undue  risk  to  public 
health  or  safety,  and  are  consistent  with 
the  common  defense  and  security;  and 
(2)  when  special  circumstances  are 
present.  In  accordance  with  10  CFR 
50.12(a)(2)(ii),  special  circumstances 
exist  whenever  an  application  of  a 
particular  regulation  under  the 
circumstances  is  not  necessary  to 
achieve  the  underlying  purpose  of  the 
rule. 

The  underlying  purpose  of  10  CFR 
50.44  is  to  ensure  that  means  are 
provided  for  the  control  of  hydrogen  gas 


that  may  be  generated  following  a 
LOCA.  The  licensee  has  provided  means 
for  controlling  hydrogen  gas  and  has 
previously  considered  the  potential  for 
hydrogen  gas  generation  stemming  from 
a  metal-water  reaction.  The  chemical 
similarity  of  the  lead  test  assembly 
containing  advanced  zirconium-based 
cladding  with  that  of  the  Zircaloy 
cladding  ensures  that  previous 
calculations  of  hydrogen  production 
resulting  from  a  metal-water  reaction 
would  not  be  significantly  changed.  As 
such,  the  licensee  has  achieved  the 
underlying  purpose  of  10  CFR  50.44. 
The  underlying  purpose  of  10  CFR 
50.46  and  10  CFR  part  50,  Appendix  K. 
is  to  establish  requirements  for  the 
calculation  of  ECCS  performance.  The 
licensee  has  performed  a  calculation 
demonstrating  adequate  ECCS 
performance  for  North  Anna,  Unit  2. 
and  has  shown  that  the  lead  test 
assembly  does  not  have  a  significant 
impact  upon  the  calculation.  The  peak 
cladding  temperature  of  the  lead  test 
assembly  was  significantly  lower  than 
the  resident  Westinghouse  fuel.  Using 
the  Baker-Just  equation,  the  result 
conservatively  predicted  local  cladding 
oxidation  of  the  lead  test  assembly  of 
only  a  few  percent.  Also,  the  maximum 
hydrogen  generation  was  uinchanged 
with  the  inclusion  of  the  lead  test 
assembly.  Therefore,  the  coolable 
geometry  was  maintained  following  a 
LOCA. 

Paragraph  I. A. 5  of  Appendix  K  to  10 
CFR  part  50  states  that  the  ratbs  of 
energy,  hydrogen  concentration,  and 
cladding  oxidation  from  the  metal-water 
reaction  shall  be  calculated  using  the 
Baker-Just  equation.  Since  the  Baker- 
Just  equation  presumes  the  use  of 
Zircaloy  clad  fuel,  strict  application  of 
the  rule  would  not  permit  use  of  the 
equation  for  advanced  zirconium-based 
alloys  for  determining  acceptable  fuel 
performance.  The  underlying  intent  of 
this  portion  of  the  Appendix,  however, 
is  to  ensure  that  analysis  of  fuel 
response  to  LOCAs  is  conservatively 
calculated.  Due  to  the  similarities  in  the 
chemical  composition  of  the  advanced 
zirconium-based  alloys  and  Zircaloy. 
the  application  of  the  Baker-Just 
equation  in  the  analysis  of  advanced 
zirconium-based  clad  fuel  is  justified 
and  will  conservatively  bound  all  post- 
LOCA  scenarios.  Thus  the  underlying 
purpose  of  the  rule  will  be  met.  and 
special  circumstances  exist,  allowing 
the  staff  to  grant  an  exemption  from 
Appendix  K  to  10  CFR  Part  50  that 
would  allow  the  licensee  to  apply  the 
Baker-Just  equation  to  advanced 
zirconium-based  alloys. 

The  staff  confirmed  that  the  licensee 
used  approved  LOCA  methods  to 
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perform  the  calculations  that 
demonstrated  adequate  safety 
performance  of  ECCS  systems.  These 
methods  include:  (1)  RSG  LOCA-BWNT 
LOCA  evaluation  model  (BAW-10168, 
Rev.  3),  (2)  RELAP5/MOD2-B&W  code 
(BAW-10164,  Rev.  3).  (3)  the  BEACH 
implementation  of  RELAP5  (BAW- 
10166,  Rev.  4),  and  (4)  REFLOD3B 
(BAW-10171-PA,  Rev.  3).  The  licensee 
documented  calculations  based  on  these 
models  to  demonstrate  that  existing 
North  An^a  calculations  based  on  the 
current  fuel  design  conservatively 
bound  the  LOCA  performance  of  the 
lead  test  assembly  as  calculated  by  the 
NRC-approved  methods.  Results  of 
comparative  LOCA  calculations  with 
the  same  plant  operating  parameters 
demonstrated  that  the  LOCA 
calculational  methods  used  are 
acceptable  for  the  lead  test  assembly  at 
North  Anna,  Unit  2.  Therefore,  the 
licensee  has  achieved  the  underlying 
purpose  of  10  CFR  50.46  and  10  CFR 
Part  50,  Appendix  K. 

The  lead  test  assembly  meets  the  same 
design  bases  and  requirements  as  the 
resident  Westinghouse  fuel  for  the 
North  Anna,  Unit  2,  Cycle  16  core.  No 
safety  limits  or  setpoints  have  been 
altered  as  a  result  of  the  use  of  the  lead 
test  assembly.  The  lead  test  assembly 
will  be  placed  in  a  core  location  that 
will  not  experience  the  most  limiting 
power  peaking  during  the 
aforementioned  operating  cycle.  The 
advanced  cladding  has  been  irradiated 
and  tested  for  corrosion  resistance, 
tensile  and  burst  strength,  and  creep 
characteristics.  The  results  indicate  that 
the  advanced  cladding  should  be 
acceptable  for  reactor  service.  Therefore, 
granting  the  exemption  requests  will  not 
present  an  undue  risk  to  public  health 
and  safety  or  be  inconsistent  with  the 
common  defense  and  security. 

Based  on  the  previously  acceptable 
performance  of  the  four  lead  test 
assemblies  at  North  Anna,  Unit  1 ,  and 
the  subsequent  approval  of  the 
advanced  cladding  material  M5,  the 
staff  concludes  that  the  licensee  has 
demonstrated  that  the  lead  test  assembly 
will  perform  adequately  under  LOCA 
conditions,  and  thus  the  lead  test 
assembly  is  acceptable  for  operation  in 
North  Anna,  Unit  2,  Cycle  16.  In 
addition,  based  on  the  special 
circumstances  described  above,  the  staff 
approves  of  an  exemption  from  the 
requirements  of  10  CFR  50.44,  10  CFR 
50.46,  and  10  CFR  Part  50  Appendix  K 
for  the  lead  test  assembly  in  North 
Anna,  Unit  2. 

4.0    Conclusion 

Accordingly,  the  Commission  has 
determined  that,  pursuant  to  10  CFR 


50.12(a).  the  exemption  is  authorized  by 
law,  will  not  present  an  undue  risk  to 
the  public  health  and  safety,  and  is 
consistent  with  the  common  defense 
and  security.  Also,  special 
circumstances  are  present.  Therefore, 
the  Commission  hereby  grants  the 
licensee  an  exemption  from  the 
requirements  of  10  CFR.50.44,  10  CFR 
50.46,  and  Appendix  K  to  10  CFR  Part 
50,  for  North  Anna  Power  Station,  Unit 
2.  This  exemption  only  applies  to  the 
one  lead  test  assembly  containing 
advanced  zirconium-based  alloys  for  the 
one  operating  cycle,  with  a  lead  rod 
burnup  not  exceeding  75,000  MWD/ 
MTU. 

Pursuant  to  10  CFR  51.32,  the 
Commission  has  determined  that  the 
granting  of  this  exemption  will  not  have 
a  significant  effect  on  the  quality  of  the 
human  environment  (67  FR  53813). 

This  exemption  is  effective  upon 
issuance. 

Dated  at  Rockville,  Maryland,  this  4th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
John  A.  Zwoiinski, 
Director.  Division  of  Licensing  Project 
Management.  Office  of  Nuclear  Reactor 
Regulation. 
[FR  Doc.  02-22915  Filed  9-9-02;  8:45  am] 

BILLING  CODE  759(M>1-P 


NUCLEAR  REGULATORY 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING:  Nuclear 

Regulatory  Commission. 

DATES:  Weeks  of  September  9, 16,  23, 

30.  October  7,  14,  2002. 

PLACE:  Conmiissioner's  Conference 

Room,  11555  Rockville  Pike,  Rockville, 

Maryland. 

STATUS:  Public  and  Closed. 

MATTERS  TO  BE  CONSIDERED: 

Week  of  September  9,  2002 

There  are  no  meetings  scheduled  for 
the  Week  of  September  9,  2002. 

Week  of  September  16,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  16.  2002. 

Week  of  September  23,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  September  23,  2002. 

Week  of  September  30,  2002— Tentative 

Tuesday,  October  1,  2002 

9:25  a.m. — Affirmation  Session  (Public 

Meeting)  (If  needed). 
9:30  a.m. — Briefing  on 

Decommissioning  Activities  and 


Status  (Public  Meeting)  (Contact:  John 
Buckley,  301-415-6607). 
This  meeting  will  be  webcast  live  at 
the  Web  address — www.nrc.gov. 

Wednesday,  October  2,  2002 

10  a.m. — Briefing  on  Strategic 
Workforce  Planning  and  Human 
Capital  Initiatives  (Closed — Ex.  2). 

Thursday,  October  3,  2002 

9  a.m. — Discussion  of  Management 
Issues  (Closed — Ex.2). 

Week  of  October  7,  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  7,  2002. 

Week  of  October  14.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  7,  2002. 

Week  of  October  14.  2002— Tentative 

There  are  no  meetings  scheduled  for 
the  Week  of  October  14,  2002. 

*  The  schedule  for  Commission  meetings  is 
subject  to  change  on  short  notice.  To  verify 
the  status  of  meetings  call  (recording) — (301) 
415—1292.  Contact  person  for  more 
information:  R.  Michelle  Scliroll  (3Q1)  415- 
1662. 

Additional  Information 

By  a  vote  of  5-0  on  September  3,  the 
Commission  determined  pursuant  to 
U.S.C.  552b(e)  and  §  9.107(a)  of  the 
Commission's  rules  that  "Affirmation  of 
(a)  Final  Rule:  10  CFR  Part  63: 
Specification  of  a  Probability  for 
Unlikely  Features,  Events,  and 
Processes,  and  (b)  Duke  Cogema  Stone 
&  Webster  (Savannah  River  Mixed 
Oxide  Fuel  Fabrication  Facility); 
Board's  Certified  Question  Regarding 
Procedure"  be  held  on  September  4,  and 
on  less  than  one  week's  notice  to  the 
public. 

The  NRC  Commission  Meeting 
Schedule  can  be  found  on  the  Internet 
at:  www.niTC.gOv/w/iaf-we-do/ 
policy-making/schedule. html. 

This  notice  is  distributed  by  mail  to 
severkl  hundred  subscribers;  if  you  no 
longer  wish  to  receive  it,  or  would  like 
to  be  added  to  the  distribution,  please 
contact  the  Office  of  the  Secretary, 
Washington,  DC  20555  {301)-415- 
1969).  In  addition,  distribution  of  this 
meeting  notice  over  the  Internet  system 
is  available.  If  you  are  interested  in 
receiving  this  Commission  meeting 
schedule  electronically,  please  send  an 
electronic  message  to  dkw@nrc.gov. 

Dated:  September  5,  2002. 
R.  Michelle  SchroU, 

Acting  Technical  Coordinator.  Office  of  the 
Secretary. 

[FR  Doc.  02-23090  Filed  9-6-02;  2:37  pm] 
BILLING  CODE  7590-01-M 
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OFFICE  OF  PERSONNEL 
MANAGEMENT 

Federal  Employeea  Health  Benefita 
Program:  MadtoaNy  Undaraarvad  Araaa 
for  2003 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  Notice  of  medically  underserved 

areas  for  2003. 

SUMMARY:  The  Office  of  Personnel 
Management  (OPM)  has  completed  its 
annual  determination  of  the  States  that 
qualify  as  Medically  Underserved  Areas 
under  the  Federal  Employees  Health 
Benefits  (FEHB)  Program  for  calendar 
year  2003.  This  is  necessary  to  comply 
with  a  provision  of  the  FEHB  law  that 
mandates  special  consideration  for 
enroUees  of  certain  FEHB  plans  who 
receive  covered  health  services  in  States 
with  critical  shortages  of  primary  care 
physicians.  Accordingly,  for  calendar 
year  2003,  OPM's  calculations  show  that 
the  following  states  are  Medically 
Underserved  Areas  under  the  FEHB 
Program:  Alabama,  Idaho,  Kentucky, 
Louisiana,  Maine,  Mississippi,  Missouri, 
Montana,  New  Mexico,  North  Dakota, 
South  Carolina,  South  Dakota,  Texas, 
Utah,  West  Virginia  and  Wyoming.  We 
have  removed  Georgia  from  the  list  of 
calendar  year  2003  and  added  the  states 
of  Louisiana,  Maine,  and  West  Virginia. 
EFFECTIVE  DATE:  January  1,  2003. 
FOR  FUTNER  INFORMATION  CONTACT: 
higrid  Burford.  202-606-0004. 
SUPPLEMENTARY  INFORMATION:  FEHB  law 
(5  U.S.C.  8902(m)(2))  mandates  special 
consideration  for  enroUees  of  certain 
FEHB  plans  who  receive  covered  health 
services  in  States  with  critical  shortages 
of  primary  care  physicians.  The  FEHB 
law  also  requires  that  a  State  be 
designated  as  a  Medically  Underserved 
Area  if  25  percent  or  more  of  the 
population  lives  in  an  area  designated 
by  the  Department  of  Health  and  Hiunan 
Services  (HHS)  as  a  primary  medical 
care  manpower  shortage  area.  Such 
States  are  designated  as  Medically 
Underserved  Areas  for  purposes  of  the 
FEHB  Program,  and  the  law  requires 
non-HMO  FEHB  plans  to  reimburse 
beneficiaries,  subject  to  their  contract 
terms,  for  covered  services  obtained 
from  any  licensed  provider  in  these 
States. 

FEHB  regulations  (5  CFR  890.701) 
require  OPM  to  make  an  annual 
determination  of  the  States  that  qualify 
as  Medically  Underserved  Areas  for  the 
next  calendar  year  by  comparing  the 
latest  HHS  State-by-State  population 
counts  on  primary  medictil  care 
manpower  shorts^e  areas  with  U.S. 


Census  figiues  on  State  resident 
populations. 

U.S.  Office  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

(FR  Doc.  02-22930  Filed  9-9-02;  8:45  am] 

BULMQ  CODE  632S-S0-P 


OFFICE  OF  PERSONNEL 
MANAGEMENT 

Fadaral  Salary  Council 

AGENCY:  Office  of  Persoimel 
Management. 

ACTION:  Notice  of  meeting. 

SUMMARY:  The  Federal  Salary  Council 
will  meet  at  the  time  and  location 
shown  below.  The  Coimcil  is  an 
advisory  body  composed  of 
representatives  of  Federal  employee 
organizations  and  experts  in  the  fields 
of  labor  relations  or  pay  policy.  The 
Coimcil  makes  recommendations  to  the 
President's  Pay  Agent  (the  Secretary  of 
Labor  and  the  Directors  of  the  Office  of 
Management  and  Budget  and  the  Office 
of  Persormel  Management)  about  the 
locality  pay  program  for  General 
Schedide  employees  under  section  5304 
of  title  5,  United  States  Code.  The 
Council's  recommendations  cover  the 
establishment  or  modification  of  locality 
pay  areas,  the  coverage  of  salary 
surveys,  the  process  of  comparing 
Federal  and  non-Federal  rates  of  pay, 
and  the  level  of  comparability  payments 
that  should  be  paid.  This  meeting  is  to 
formulate  the  Council's 
recommendations  for  locality  payments 
in  2004.  The  meeting  is  open  to  the 
public. 

DATES:  October  1,  2002,  at  10  a.m. 

LOCATION:  Office  of  Personnel 
Management,  1900  E  Street  NW.,  Room 
5303  (Pendleton  Room)  Washington, 
DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donald  J.  Winstead,  Assistant  Director 
for  Compensation  Administration, 
Office  of  Personnel  Management,  1900  E 
Street  NW.,  Room  7H31,  Washington, 
DC  20415-8200.  Phone  (202) 606-2838; 
FAX  (202)  606-0824;  or  e-mail  at 
payIeave®opm  .gov. 

For  the  President's  Pay  Agent. 
Kay  Coles  James, 
Director. 

[FR  Doc.  02-22929  Filed  9-*-02:  8:45  am) 
BMXMG  CODE  632S-3a-M 


POSTAL  RATE  COMMISSION 

Plant  Toura 

AGENCY:  Postal  Rate  Conunission. 
ACTION:  Notice  of  Commission  tour. 

SUMMARY:  A  Postal  Rate  Commissioner 
and  staff  members  will  touc  Chicago- 
area  mailers'  facilities  and  United  States 
Postal  Service  (USPS)  facilities  in  mid- 
September.  The  purpose  of  the  tours  is 
to  observe  printing  and  mailing 
operations. 

DATES:  September  11,  2002:  Quebecor 
Worid  Inc.  and  USPS  facilities. 

September  12,  2002:  USPS  facilities. 

September  13,  2002:  R.R.  Donnelley 
and  Sons. 

FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  L.  Sharfman,  General  Counsel, 
202-789-6818. 

Steven  W.  Williuns, 

Secretary. 

[FR  Doc.  02-22850  Filed  9-9-02;  8:45  am) 

aaUNQ  CODE  7710-FW-M 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  35-27565] 

Rllnga  Under  the  Public  Utility  Holding 
Company  Act  of  1935,  aa  Amended 
("Act") 

September  4.  2002. 

Notice  is  hereby  given  that  the 
following  filing  has  been  made  with  the 
Commission  pursuant  to  provisions  of 
the  Act  and  rules  promulgated  under 
the  Act.  All  interested  persons  are 
referred  to  the  application/declaration 
for  a  complete  statements  of  the 
proposed  transaction  summarized 
below.  The  application/declaration  is 
available  for  public  inspection  through 
the  Commission's  Branch  of  Public 
Reference. 

Interested  persons  wishing  to 
comment  or  request  a  hearing  on  the 
application/declaration  should  submit 
their  views  in  writing  by  September  30. 
2002,  to  the  Secretary,  Securities  and 
Exchange  Commission.  Washington.  DC 
20549-0609,  and  serve  a  copy  on  the 
relevant  applicant/declarant  at  the 
address  specified  below.  Proof  of  service 
(by  affidavit  or,  in  the  case  of  an 
attorney  at  law,  by  certificate)  should  be 
filed  with  the  request.  Any  request  for 
hearing  should  identify  specifically  the 
issues  of  facts  or  law  that  are  disputed. 
A  person  who  so  requests  will  be 
notified  of  any  hearing,  if  ordered,  and 
will  receive  a  copy  of  any  notice  or 
order  issued  in  the  matter.  After 
September  30,  2002,  the  application/ 
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declaration,  as  filed  or  as  amended,  may 
be  granted  and/or  permitted  to  become 
effective. 

Entei^  Mississippi,  Inc.  (70-9757) 

Entergy  Mississippi,  Inc.  ("EMI"),  308 
East  Peeirl  Street,  Jackson,  Mississippi, 
an  electric  public-utility  subsidiary 
company  of  Entergy  Corporation 
("Entergy"),  a  registered  holding 
company,  has  filed  with  this 
Commission  a  post-effective  amendment 
to  its  application-declaration  filed  under 
sections  6(a),  7,  9(a),  10  and  12(d)  of  the 
Act  and  rules  42,  44,  62  and  65  under 
the  Act. 

By  order  dated  December  26,  2000 
(HCAR  No.  27317),  EMI  was  authorized, 
among  other  things,  from  time  to  time 
through  December  31,  2003,  to  issue  and 
sell  up  to  (i)  $540  million  of  EMI's  first 
mortgage  bonds  ("Bonds")  and/ or  EMI's 
debentures  ("Debentures");  (11)  $50 
million  of  preferred  securities  of  a 
subsidiary  of  EMI  ("Entity  Interests ') 
and/or  EMI's  preferred  stock  ("Preferred 
Stock");  (iii)  $46  miUion  of  tax-exempt 
bonds  ("Tax-Exempt  Bonds")  to  be 
issued  by  the  appropriate  governmental 
authority,  including  the  pledge  of  bonds 
up  to  $52  million  as  security;  and  (iv) 
$100  million  of  municipal  securities 
("Municipal  Securities")  issued  by  the 
appropriate  municipal  entity. 

Fees,  commissions  and  expenses  of 
the  underwriters  to  be  incurred  in 
connection  with  the  Bonds,  Debentures, 
Preferred  Stock  and  Tax-Exempt  Bonds 
were  estimated  not  to  exceed  2%  of  the 
principal  amount  to  be  sold,  and  in  the 
case  of  Entity  Interests  and  Debentures 
issued  under  a  subordinated  debenture 
indenture,  3.25%  of  the  principal 
amount  to  be  sold. 

EMI  states  that  current  market 
conditions  require  an  increase  above  the 
2%  of  principal  amount  of  underwriters' 
fees,  commissions  and  expenses  to 
effect  sales  into  the  retail  securities 
markets.  EMI  now  requests  authority  for 
fees,  commissions  and  expenses  of  the 
underwriters  to  be  incurred  in 
connection  with  the  issuance  and  sale  of 
Bonds,  Debentiu-es,  Debentures  issued 
imder  a  subordinated  debenture 
indenture.  Preferred  Stock,  Entity 
Interests,  Tax-Exempt  Bonds  and 
Municipal  Securities  not  to  exceed  the 
lesser  of  3.25%  of  the  principal  amount, 
respectively,  to  be  sold  or  those 
generally  paid  at  the  time  of  pricing  for 
sales  of  first  mortgage  bonds, 
debentures,  debentures  issued  under  a 
subordinated  debenture  indenture, 
preferred  stock,  subsidiary  interests,  tax- 
exempt  bonds  or  municipal  securities, 
respectively,  having  the  same  maturity, 
issued  by  companies  of  comparable 


credit  quality  and  having  similar  terms, 
conditions  and  features. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22913  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  M1(M)1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  IC-25725;  812-12843] 

ETF  Advisors  Trust,  et  al.;  Notice  of 
Application 

September  3,  2002. 
AGENCY:  Securities  and  Exchange 
Commission  ("Commission"). 
ACTION:  Notice  of  an  application  for  an 
order  under  section  6(c)  of  the 
Investment  Company  Act  of  1940  (the 
"Act")  for  an  exemption  from  sections 
2(a){32),  5(a)(1).  22(d)  and  24(d)  of  the 
Act  and  rule  22c-l  under  the  Act,  and 
under  sections  6(c)  and  17(b)  of  the  Act 
for  an  exemption  ft-om  sections  17(a)(1) 
and  (a)(2)  of  the  Act. 

SUMMARY  OF  APPLICATION:  Applicants 
request  an  order  that  would  permit  (a) 
an  open-end  management  investment 
company,  whose  series  will  be  based  on 
certain  fixed-income  securities  indices, 
to  issue  shares  of  limited  redeemability; 
(b)  secondary  market  transactions  in  the 
shares  of  the  series  to  occur  at 
negotiated  prices;  (c)  dealers  to  sell 
shares  of  the  series  of  the  Trust  to 
purchasers  in  the  secondary  market 
unaccompanied  by  a  prospectus,  when 
prospectus  delivery  is  not  required  by 
the  Securities  Act  of  1933  (the 
'Securities  Act");  and  (d)  affiliated 
persons  of  the  series  to  deposit 
securities  into,  and  receive  securities 
from,  the  series  in  connection  with  the 
purchase  and  redemption  of 
aggregations  of  the  series*  shares. 
APPLICANTS:  ETF  Advisors  Trust 
("Trust"),  ETF  Advisors,  LP 
("Advisor"),  and  ALPS  Distributors,  Inc. 
("Distributor"). 

FILING  DATES:  The  application  was  filed 
on  Julv  2,  2002,  and  amended  on  August 
22,  2002. 

HEARING  OR  NOTIFICATION  OF  HEARING:  An 
order  granting  the  requested  relief  will 
be  issued  unless  the  Commission  orders 
a  hearing.  Interested  persons  may 
request  a  hearing  by  writing  to  the 
Commission's  Secretary  and  serving 
applicants  with  a  copy  of  the  request, 
personally  or  by  mail.  Hearing  requests 
should  be  received  by  the  Commission 
by  5:30  p.m.  on  September  26,  2002, 


and  should  be  accompanied  by  proof  of 
service  on  applicants,  in  the  form  of  an 
affidavit,  or  for  lawyers,  a  certificate  of 
service.  Hearing  requests  should  state 
the  nature  of  the  writer's  interest,  the 
reason  for  the  request,  and  the  issues 
contested.  Persons  who  wish  to  be 
notified  of  a  hearing  may  request 
notification  by  writing  to  the 
Commission's  Secretary. 
ADDRESSES:  Secretary,  Commission,  450 
Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Applicants:  Trust  and 
Advisor,  153  East  53rd  Street,  49th 
Floor,  New  York,  New  York  10022; 
Distributor,  370  17th  Street,  Suite  3100, 
Denver,  Colorado  80202. 
FOR  FURTHER  INFORMATION,  CONTACT: 
Laura  J.  Riegel,  Senior  Counsel,  at  202- 
942-0567,  or  Michael  W.  Mundt,  Senior 
Special  Counsel,  at  202-942-0564 
(Division  of  Investment  Management, 
Office  of  Investment  Compemy 
Regulation). 

SUPPLEMENTARY  INFORMATION:  The 

following  is  a  summary  of  the 
application.  The  complete  application 
may  be  obtained  for  a  fee  at  the 
Commission's  Public  Reference  Branch, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0102  (telephone  202-942-8090). 

Applicants'  Representations 

1.  The  Trust  is.an  open-end 
management  investment  company 
registered  imder  the  Act  and  organized 
as  a  Delaware  business  trust.  The  Trust 
intends  to  offer  foiir  series  (each,  an 
"Index  Fund").  The  Advisor  is 
registered  as  an  investment  adviser 
under  the  Investment  Advisers  Act  of 
1940  and  will  serve  as  the  investment 
adviser  for  the  Index  Funds.  The 
Distributor,  a  broker-dealer  registered 
under  the  Securities  Exchange  Act  of 
1934  (the  "Exchange  Act"),  will  serve  as 
the  principal  underwriter  for  each  Index 
Fund. 

2.  Each  Index  Fund  will  invest  in  a 
portfolio  of  securities  ("Portfolio 
Securities")  to  provide  investment 
results  that  seek  to  match,  before  fees 
and  expenses,  the  total  return  of  an 
underlying  fixed  income  security  index 
(each,  an  "Underlying  Index"  and 
together,  the  "Underlying  Indices").  *  No 


'  An  Index  Fund  will  invest  at  least  90%  of  its 
total  assets  in  investment  grade  debt  securities 
issued  or  guaranteed  by  the  U.S.  Treasury 
("Treasury  Securities' ).  or  by  an  agency  or 
instrumentality  of  the  U.S.  government,  or  by  a 
government-sponsored  entity  such  as  the 
Government  National  Mortgage  Association,  the 
Federal  Home  Loan  Mortgage  Corporation  and 
Fannie  Mae.  formerly  the  Federal  National 
Mortgage  Corporation.  Each  Index  Fund  will  invest 
at  least  80%  of  its  total  assets  in  Treasury 
Securities.  An  Index  Fund  may  also  invest  up  to 
10%  of  its  total  assets  in  repurchase  agreements. 
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entity  that  creates,  compiles,  sponsors 
or  maintains  an  Underljring  Index  is,  or 
v\rill  be,  an  affiliated  person,  as  defined 
in  section  2(a)(3)  of  the  Act,  or  an 
affiliated  person  of  an  affiliated  person, 
of  any  of  die  Trust,  an  investment 
adviser  to  any  Index  Fund,  the 
Distributor,  or  a  promoter  of  an  Index 
Fund. 

3.  The  Advisor  will  seek  to  achieve 
each  Index  Fund's  investment  objective 
by  constructing  the  portfolio  of  an  Index 
Fimd  to  provide  a  duration  and  cash 
flow  profile  similar  to  that  of  the 
Underlying  Index.  Intra-day  values  of 
each  Underlying  Index  will  be 
disseminated  every  15  seconds 
throughout  the  trading  day  by  the 
American  Stock  Exchange,  LLC 
("AMEX").  Applicants  expect  that  each 
Index  Fund  will  have  an  annual 
tracking  error  relative  to  the 
performance  of  its  respective 
Underlying  Index  of  less  than  1  percent. 

4.  Shares  of  the  Index  Funds 
("FITRs")  will  be  issued  in  aggregations 
of  50,000  FITRs  (such  aggregations, 
"Creation  Unit  Aggregations"),  as 
specified  in  the  relevant  prospectus  (the 
"Prospectus").  The  price  of  a  Creation 
Unit  Aggregation  will  range  from 
$2,500,000  to  $10,000,000.  Creation 
Unit  Aggregations  may  be  purchased 
only  by  or  through  a  party  that  has 
entered  into  an  agreement  with  the 
administrator  of  an  Index  Fund  and  the 
Distributor  regarding  creations  and 
redemptions  of  Creation  Unit 
Aggregations  (an  "Authorized 
Participant").  An  Authorized 
Participant  must  be  a  participant  in  The 
Depository  Trust  Company  ("DTC  "). 
Creation  Unit  Aggregations  generally 
will  be  issued  in  exchange  for  an  in- 
kind  deposit  of  securities  and  cash.  An 
Index  Fund  also  may  sell  Creation  Unit 
Aggregations  on  a  cash-only  basis  in 
limited  circumstances.  An  investor 
wishing  to  make  an  in-kind  purchase  of 
a  Creation  Unit  Aggregation  from  an 
Index  Fund  will  have  to  transfer  to  the 
Index  Fund  a  "Portfolio  Deposit" 
consisting  of:  (a)  A  portfolio  of 
seciuities  that  has  been  selected  by  the 
Advisor  to  closely  match  the  total  return 
of  the  relevant  Underlying  Index 
("Deposit  Securities"),  and  (b)  a  cash 
payment  to  equalize  any  difference 
between  the  total  aggregate  market  value 


per  Creation  Unit  Aggregation  of  the 
Deposit  Seciuities  and  the  net  asset 
value  ("NAV")  per  Creation  Unit 
Aggregation  of  the  Index  Fund  (the 
"Balancing  Amoimt").^  An  investor 
purchasing  a  Creation  Unit  Aggregation 
from  an  Index  Fimd  will  be  charged  a 
fee  ("Transaction  Fee")  to  defray 
transaction  expenses  and  prevent 
dilution  of  the  interests  of  the  remaining 
shareholders  resulting  from  the  Index 
Fund  incurring  costs  in  connection  with 
the  purchase  of  the  Creation  Unit 
Aggregation.^  Each  Index  Fimd  will 
disclose  in  its  Prospectus  the  maximum 
Transaction  Fee  charged  by  the  Index 
Fujid.  Each  Index  Fund  will  also 
disclose  the  method  of  calculating  the 
Transaction  Fee  in  its  statement  of 
additional  information  ("SAI"). 

5.  Orders  to  purchase  Creation  Unit 
Aggregations  will  be  placed  with  the 
Distributor,  who  will  be  responsible  for 
transmitting  orders  to  each  Index  Fimd. 
The  Distributor  will  issue,  and  maintain 
records  of,  confirmations  of  acceptance 
to  purchasers  of  Creation  Unit 
Aggregations  and  delivery  instructions 
to  the  relevant  Index  Fund  (to 
implement  the  delivery  of  Creation  Unit 
Aggregations).  The  Distributor  also  will 
be  responsible  for  delivering 
Prospectuses  to  purchasers  of  Creation 
Unit  Aggregations.  6.Persons  purchasing 
Creation  Unit  Aggregations  from  an 
Index  Fund  may  hold  the  FITRs  or  sell 
some  or  all  of  them  in  the  secondary 
market.  FITRs  of  the  Index  Funds  will 
be  listed  on  the  AMEX  or  on  another 
national  securities  exchange  as  defined 
in  section  2(a)(26)  of  the  Act  (each, 
including  AMEX,  an  "Exchange")  and 
traded  in  the  secondary  market  in  the 
same  manner  as  equity  securities.  One 
or  more  member  firms  of  the  AMEX 
("Specialists")  will  maintain  a  market 
on  the  AMEX  for  the  FITRs.  The  price 
of  FITRs  traded  on  an  Exchange  will  be 


futures  contracts,  options  and  other  derivative 
instruments  only  in  furtherance  of  the  objective  of 
seeking  to  closely  match  the  total  return,  before  fees 
and  expenses,  of  that  Index  Fund's  Underlying 
Index. 

The  Underlying  Indices  for  the  Index  Funds  are 
the  Ryan  1  Year  Adjusted  Treasury  Ind^x.  Ryan  2 
Year  Treasury  Index,  Ryan  5  Year  Treasury  Index 
and  Ryan  10  Year  Treasury  Index.  The  Underlying 
Indices  consist  of  the  most  recently  auctioned 
Treasury  Securities  for  various  maturities. 


^  On  each  business  day.  prior  to  the  opening  of 
trading  on  the  Exchange  (as  defined  below),  the 
custodian  for  each  Index  Fund  will  make  available 
a  list  of  the  names  and  the  required  number  of 
shares  of  each  Deposit  Security  required  for  the 
Portfolio  Deposit  for  each  Index  Fund.  That 
Portfolio  Deposit  will  apply  to  all  purchases  of 
Creation  Unit  Aggregations  until  a  new  Portfolio 
Deposit  for  an  Index  Fund  is  announced.  Each 
Index  Fund  reserves  the  right  to  permit  or  require 
the  substitution  of  an  amount  of  cash  to  be  added 
to  the  Balancing  Amount  to  replace  any  Deposit 
Security.  The  AMEX  will  disseminate  every  15 
seconds  throughout  the  trading  day  via  the  facilities 
of  the  Consolidated  Tape  Association  an  amount 
representing  the  sum  of  the  Balancing  Amount  and 
the  current  value  of  the  Deposit  Securities  on  a  per 
FITR  basis. 

3  When  an  Index  Fund  permits  a  purchaser  to 
substitute  cash  for  Deposit  Securities,  the  purchaser 
may  be  assessed  an  additional  fee  to  offset  the 
brokerage  and  other  transaction  costs  associated 
with  using  cash  to  purchase  the  requisite  I}eposit 
Securities. 


based  on  a  current  bid/offer  market. 
Each  FITR  is  expected  to  have  a  market 

value  of  between  $50  and  $200.     

Transactions  involving  the  sale  of  FITRs 
in  the  secondary  market  will  be  subject 
to  customary  brokerage  commissions 
and  charges. 

7.  Applicants  expect  that  purchasers 
of  Creation  Unit  Aggregations  will 
include  institutional  investors  and 
arbitrageurs  (which  could  include 
institutional  investors).  In  providing  for 
a  fair  and  orderly  secondary  market  for 
FITRs  on  the  Exchange,  the  Specialist 
also  may  purchase  Creation  Unit 
Aggregations.  Applicants  expect  that 
secondary  market  purchasers  of  FTTRs 
will  include  both  institutional  and  retail 
investors.'*  Applicants  believe  that 
arbitrageurs  and  other  institutional 
investors  will  purchase  or  redeem 
Creation  Unit  Aggregations  to  take 
advantage  of  discrepancies  between  the 
FITRs'  market  price  and  the  FITRs' 
underlying  NAV.  Applicants  expect  that 
this  arbitrage  activity  will  provide  a 
pricing  "discipline"  that  will  result  in  a 
close  correspondence  between  the  price 
at  which  FITRs  trade  and  their  NAV.  In 
other  words,  applicants  do  not  expect 
the  FITRs  to  trade  at  a  significant 
premium  or  discount  to  their  NAV 

8.  Applicants  will  make  available  a 
FITRs  product  description  ("Product 
Description")  for  distribution  in 
accordance  with  an  AMEX  rule 
requiring  AMEX  members  and  member 
organizations  effecting  transactions  in 
FITRs  to  deliver  a  Product  Description 
to  investors  purchasing  FITRs. 
Applicants  state  that  any  other 
Exchange  that  applies  for  unlisted 
trading  pri^'ileges  in  FITRs  will  have  to 
adopt  similar  rules. ^  The  Product 
Description  for  an  Index  Fund  will 
provide  a  straightforward  overview  of 
the  Index  Fund,  including  its 
investment  objective  and  strategies  and 
the  material  risks  and  potential  rewards 
of  owning  FITRs.  The  Product 
Description  also  will  provide  a  clear, 
brief  description  of  the  essential  features 
of  the  Index  Fund's  FITRs.  The  Product 
Description  will  clearly  indicate  that  a 
Prospectus  and  the  Index  Fund's  SAI 
may  be  obtained,  without  charge,  from 
the  Distributor,  the  investor's  broker,  or 
the  Trust's  website.  The  Product 
Description  also  will  provide  the 
website  address  of  the  Trust,  and  of  the 


*  FITRs  will  be  registered  in  book-entn,  form 
only.  DTC  or  its  nominee  will  be  the  registered 
owner  of  ail  outstanding  FITRs.  DTC  or  its 
participants  will  maintain  records  reflecting  the 
beneficial  ownership  of  FITRs. 

•*  Applicants  expect  that  the  number  of  purchases 
of  FITRs  in  which  an  investor  will  not  receive  a 
Product  Description  will  not  constitute  «  significant 
portion  of  the  market  activity  in  FTTRs. 
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Index  Provider  for  the  Underlying 
Index,  so  that  investors  who  wish  to 
learn  more  about  FITRs  and/or  the 
Underlying  Index  may  do  so. 

9.  FITRs  will  not  be  individually 
redeemable.  FTTRs  will  only  be 
redeemable  in  Creation  Unit 
Aggregations  through  each  Index  Fund. 
To  redeem,  investors  will  have  to 
accumulate  enough  FITRs  to  constitute 
a  Creation  Unit  Aggregation.  An 
investor  redeeming  a  Creation  Unit 
Aggregation  generally  will  receive  (a) 
the  Portfolio  Securities  designated  to  be 
delivered  for  Creation  Unit  Aggregation 
redemptions  on  the  date  the  request  for 
redemption  is  made  ("Redemption 
Securities"),  which  may  not  be  identical 
to  the  Deposit  Securities  applicable  to 
the  purchase  of  Creation  Unit 
Aggregations,  and  (b)  a  "Cash 
Redemption  Payment,"  consisting  of  an 
amoimt  calculated  in  the  same  manner 
as  the  Balancing  Amount,  although  the 
actual  amount  of  the  Cash  Redemption 
Payment  may  differ  from  the  Balancing 
Amount  if  the  Redemption  Securities 
are  not  identical  to  the  Deposit 
Securities  on  a  given  day.  An  investor 
may  receive  the  cash  equivalent  of  a 
Redemption  Security  in  certain 
circumstances.  A  redeeming  investor 
will  pay  a  Transaction  Fee  to  offset 
transaction  costs,  whether  the 

'  redemption  proceeds  are  in  kind  or 
cash.  When  an  investor  redeems  for 
cash  rather  than  in  kind,  the  investor 
may  pay  a  higher  Transaction  Fee. 

10.  Applicants  state  that  neither  the 
Trust  nor  any  Index  Fimd  will  be 
marketed  or  otherwise  held  out  as  an 
"open-end  investment  company"  or  a 
"mutual  fund."  Rather,  the  designation 
of  the  Trust  and  the  Index  Funds  in  all 
marketing  materials  will  be  limited  to 
the  terms  "exchange-traded  fund," 
"investment  company,"  "fund"  and 
"trust"  without  reference  to  an  "open- 
end  fund"  or  "mutucil  fund,"  except  to 
compare  and  contrast  the  Trust  and  the 
Index  Funds  with  traditional  mutual 
funds.  Any  marketing  materials  that 
describe  the  purchase  or  sale  of  Creation 
Unit  Aggregations,  or  refer  to 
redeemability,  will  prominently 
disclose  that  FITRs  are  not  individually 
redeemable  and  that  owners  of  FITRs 
may  tender  FTTRs  for  redemption  to  the 
Index  Fund  in  Creation  Unit 
Aggregations  only.  The  same  type  of 
disclosure  will  be  provided  in  each 
Index  Fund's  Prospectus,  SAI  and  all 
reports  to  shareholders.  The  Trust  will 
provide  copies  of  its  annual  and  semi- 
annual shareholder  reports  to  DTC 
participants  for  distribution  to 
beneficial  holders  of  FTTRs. 


Applicants'  Legal  Analysis 

1.  Applicants  request  an  order  under 
section  6(c)  of  the  Act  granting  an 
exemption  from  sections  2(a)(32), 
5(a)(1),  22(d),  and  24(d)  of  the  Act  and 
rule  22C-1  under  the  Act;  and  under 
sections  6(c)  and  17(b)  of  the  Act 
granting  an  exemption  firom  sections 
17(a)(1)  and  (a)(2)  of  the  Act. 

2.  Section  6(c)  of  the  Act  provides  that 
the  Commission  may  exempt  any 
person,  security  or  transaction,  or  any 
class  of  persons,  securities  or 
transactions,  from  any  provision  of  the 
Act,  if  and  to  the  extent  that  such 
exemption  is  necessary  or  appropriate 
in  the  public  interest  and  consistent 
with  the  protection  of  investors  and  the 
purposes  fairly  intended  by  the  policy 
and  provisions  of  the  Act. 

Sections  5(a)(1)  and  2(a)(32)  of  the  Act 

3.  Section  5(a)(1)  of  the  Act  defines  an 
"open-end  company"  as  a  management 
company  which  is  offering  for  sale  or 
has  outstanding  any  redeemable 
security  of  which  it  is  the  issuer. 
Section  2(a)(32)  of  the  Act  defines  a 
redeemable  security  as  any  security, 
other  than  short-term  paper,  under  the 
terms  of  which  the  holder,  upon  its 
presentation  to  the  issuer,  is  entitled  to 
receive  approximately  a  proportionate 
share  of  the  issuer's  ciurent  net  assets, 
or  the  cash  equivalent.  Because  FTTRs 
will  not  be  individually  redeemable, 
applicants  request  an  order  under 
section  6(c)  of  the  Act  that  would  permit 
the  Trust  to  register  as  an  open-end 
management  investment  company  and 
issue  FITRs  that  are  redeemable  in 
Creation  Unit  Aggregations  only. 
Applicants  state  that  investors  may 
purchase  Creation  Unit  Aggregations 
from  each  Index  Fund  and  redeem 
Creation  Unit  Aggregations  through 
each  Index  Fund.  Applicants  believe 
that  because  the  market  price  of 
Creation  Unit  Aggregations  will  be 
disciplined  by  arbitrage  opportimities, 
investors  generally  should  be  able  to  sell 
FITRs  in  the  secondary  market  at 
approximately  NAV. 

Section  22(d)  and  Rule  22c-l  Under  the 
Act 

4.  Section  22(d)  of  the  Act,  among 
other  things,  prohibits  a  dealer  from 
selling  a  redeemable  security  that  is 
currently  being  offered  to  the  public  by 
or  through  a  principal  underwriter, 
except  at  a  current  public  offering  price 
described  in  the  prospectus.  Rule  22c- 
1  under  the  Act  generally  requires  that 
a  dealer  selling,  redeeming,  or 
repiu"chasing  a  redeemable  security  do 
so  only  at  a  price  based  on  its  NAV. 
Applicants  state  that  secondary  market 


trading  in  FTTRs  will  take  place  at 
negotiated  prices,  not  at  a  ciurent 
offering  price  described  in  the 
Prospectus  and  not  at  a  price  based  on 
NAV.  Thus,  purchases  and  sales  of 
FTTRs  in  the  secondary  market  will  not 
comply  with  section  22(d)  of  the  Act 
and  rule  22c-l  imder  the  Act. 
Applicants  request  an  exemption  under 
section  6(c)  of  the  Act  from  these 
provisions. 

5.  Applicants  assert  that  the  concerns 
sought  to  be  addressed  by  section  22(d) 
of  the  Act  and  rule  22c-l  under  the  Act 
with  respect  to  pricing  are  equally 
satisfied  by  the  proposed  method  of 
pricing  FTTRs.  Applicants  maintain  that 
while  there  is  little  legislative  history 
regarding  section  22(d),  its  provisions, 
as  well  as  those  of  rule  22c-l,  appear  to 
have  been  designed  to  (a)  prevent 
dilution  caused  by  certain  riskless- 
trading  schemes  by  principal 
imderwriters  emd  contract  dealers,  (b) 
prevent  unjust  discrimination  or 
preferential  treatment  among  buyers 
residting  fi:om  sales  at  different  prices, 
and  (c)  ensure  an  orderly  distribution  of 
investment  company  shares  by 
eliminating  price  competition  from  non- 
contract  dealers  offering  shares  at  less 
than  the  published  sales  price  and 
repurchasing  shares  at  more  than  the 
published  redemption  price. 

6.  Applicants  believe  that  none  of 
these  purposes  will  be  thwarted  by 
permitting  FTTRs  to  trade  in  the 
secondary  market  at  negotiated  prices. 
Applicants  state  that  (a)  secondary 
market  trading  in  FTTRs  would  not 
cause  dilution  for  owners  of  FTTRs 
because  such  transactions  do  not 
directly  involve  Index  Fund  assets,  and 
(b)  to  the  extent  different  prices  exist 
dixring  a  given  trading  day,  or  firom  day 
to  day,  such  variances  will  occur  as  a 
result  of  third-party  market  forces,  such 
as  supply  and  demand.  Therefore, 
applicants  assert  that  secondary  market 
transactions  in  FTTRs  will  not  lead  to 
discrimination  or  preferential  treatment 
among  purchasers.  Finally,  applicants 
contend  that  the  proposed  distribution 
system  will  be  orderly  because  arbitrage 
activity  will  ensure  that  the  difference 
between  the  market  price  of  FTTRs  and 
their  NAV  remains  narrow. 

Section  24(d)  of  the  Act 

7.  Section  24(d)  of  the  Act  provides, 
in  relevant  part,  that  the  prospectus 
delivery  exemption  provided  to  dealer 
transactions  by  section  4(3)  of  the 
Securities  Act  does  not  apply  to  any 
transaction  in  a  redeemable  seciuity 
issued  by  gn  open-end  investment 
company.  Applicants  request  an 
exemption  from  section  24(d)  to  permit 
dealers  selling  FTTRs  to  rely  on  the 
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prospectus  delivery  exemption  provided 
by  section  4(3)  of  the  Securities  Act.^ 

8.  Applicants  state  that  FTTRs  will  be 
listed  on  an  Exchange  and  will  be 
traded  in  a  manner  similar  to  other 
equity  securities,  including  the  shares  of 
closed-end  investment  companies. 
Applicants  note  that  dealers  selling 
shares  of  closed-end  investment 
companies  in  the  secondary  market 

"generally  are  not  required  to  deliver  a 
prospectus  to  the  purchaser. 

9.  Applicants  contend  that  FTTRs,  as 
a  listed  security,  merit  a  reduction  in 
the  compliance  costs  and  regulatory 
burdens  resulting  from  the  imposition  of 
prospectus  delivery  obligations  in  the 
secondary  market.  Because  FITRs  will 
be  exchange-listed,  prospective 
investors  will  have  access  to  several 
types  of  market  information  about 
FTTRs.  Applicants  state  that  information 
regarding  market  price  and  volume  will 
be  continually  available  on  a  real-time 
basis  throughout  the  day.  The  previous 
day's  closing  price  and  volume 
information  for  FTTRs  also  will  be 
published  daily  in  the  financial  sections 
of  many  newspapers.  In  addition,  the 
Trust's  website  will  also  include  for 
each  Index  Fund,  the  previous  business 
day's  NAV  and  the  bid  price  at  the  time 
of  calculation  of  such  NAV  (the  "Bid 
Price")  and  data  in  chart  format 
displaying  the  frequency  distribution  of 
discoimts  and  premiums  of  the  daily 
Bid  Price  against  the  NAV,  within 
appropriate  ranges,  for  each  of  the  four 
previous  calendar  quarters.^ 


^  Applicants  do  not  seek  relief  from  the 
prospectus  delivery  requirement  for  non-secondary 
market  transactions,  including  purchases  of 
Creation  Unit  Aggregations  or  those  involving  an 
underwriter.  Applicants  state  that  persons 
purchasing  Creation  Unit  Aggregations  will  be 
cautioned  in  an  Index  Fund's  Prospectus  that  some 
activities  on  their  part  may,  depending  on  the 
circumstances,  result  in  their  being  deemed 
statutory  underwriters  and  subject  them  to  the 
prospectus  delivery  and  liability  provisions  of  the 
Securities  Act.  For  example,  a  broker-dealer  firm 
and/or  its  client  may  be  deemed  a  statutory 
underwriter  if  it  takes  Creation  Unit  Aggregations 
after  placing  an  order  with  the  Distributor,  breaks 
them  down  into  the  constituent  FITRs,  and  sells 
FITRs  directly  to  its  customers:  or  if  it  chooses  to 
couple  the  purchase  of  a  supply  of  new  FITRs  with 
an  active  selling  effort  involving  solicitation  of 
secondary  market  demand  for  FITRs.  An  Index 
Fund's  Prospectus  will  state  that  whether  a  person 
is  an  underwriter  depends  upon  all  the  facts  and 
circumstances  pertaining  to  that  person's  activities. 
An  Index  Fund's  Prospectus  also  will  state  that 
dealers  who  are  not  "underwriters"  but  are 
participating  in  a  distribution  (as  contrasted  to 
ordinary  secondary  market  trading  transactions), 
and  thus  dealing  with  FTTRs  that  are  part  of  an 
"unsold  allotment"  within  the  meaning  of  section 
4(3)(C)  of  the  Securities  Act,  would  be  unable  to 
take  advantage  of  the  prospectus  delivery 
exemption  provided  by  section  4(3)  of  the 
Securities  Act. 

'The  Bid  Price  per  FITR  of  an  Index  Fund  is 
determined  using  the  highest  bid  price  on  the 


10.  Investors  also  will  receive  a 
Product  Description  describing  the 
Index  Fund  and  its  FTTRs.  Applicants 
state  that,  while  not  intended  as  a 
substitute  for  a  Prospectus,  the  Product 
Description  will  contain  information 
about  FTTRs  that  is  tailored  to  meet  the 
needs  of  investors  piut:hasing  FITRs  in 
the  secondary  market. 

Sections  1 7(a)(1)  and  (a)(2)  of  the  Act 

11.  Section  17(a)  of  the  Act  makes  it 
unlawful,  except  under  certain 
circumstances,  for  any  affiliated  person 
of  a  registered  investment  company,  or 
any  affiliated  person  of  such  a  person, 
acting  as  principal,  to  sell  any  security 
to,  or  purchase  any  security  from,  such 
registered  investment  company.  Section 
2(a)(3)  of  the  Act  defines  "affiliated 
person"  to  include  any  person  directly 
or  indirectly  owning,  controlling,  or 
holding  with  power  to  vote  5%  or  more 
of  the  outstanding  voting  securities  of 
the  other  person  and  any  person  directly 
or  indfrectly  controlling,  controlled  by, 
or  under  common  control  with,  the 
other  person.  Section  2(a)(9)  of  the  Act 
provides  that  a  control  relationship  will 
be  presumed  where  one  person  owns 
more  than  25%  of  another  person's 
voting  securities.  Applicants  state  that 
because  the  definition  of  "affiliated 
person"  includes  any  person  owning 
5%  or  more  of  an  issuer's  outstanding 
voting  securities,  every  purchaser  of  a 
Creation  Unit  Aggregation  will  be 
affiliated  with  the  Index  Fund  so  long 
as  twenty  or  fewer  Creation  Unit 
Aggregations  are  in  existence,  and  any 
piux:haser  that  owns  more  than  25%  of 
an  Index  Funds'  outstanding  FTTRs  will 
be  affiliated  with  the  Index  Fund. 
Applicants  assert  that,  from  time  to 
time,  one  or  more  holders  of  FTTRs, 
including  the  Specialist,  may 
accumulate  5%  or  more  or  more  than 
25%  of  an  Index  Fund's  outstanding 
FTTRs.  Applicants  state  that  section 

1 7(a)  may  prohibit  such  affiliated 
persons  of  an  Index  Fund  (and  affiliated 
persons  of  affiliated  persons  that  are  not 
otherwise  affiliated  with  the  Trust  or  the 
Index  Fund)  from  purchasing  or 
redeeming  Creation  Unit  Aggregations 
in  kind.  Applicants  request  an 
exemption  from  section  1 7(a)  under 
sections  6{c)  and  17(b)  to  permit  these 
affiliated  persons  of  the  Index  Fund 
(and  affiliated  persons  of  these  affiliated 
persons  that  are  not  otherwise  affiliated 
with  the  Trust  or  the  Index  Fund)  to 
effect  such  transactions  in  Creation  Unit 
Aggregations. 

12.  Section  17(b)  of  the  Act  authorizes 
the  Commission  to  exempt  a  proposed 


Exchange  on  which  the  FITRs  of  such  Index  Fund 
are  listed  for  trading. 


transaction  from  section  17(a)  of  the  Act 
if  evidence  establishes  that  the  terms  of 
the  transaction,  including  the 
consideration  to  be  paid  or  received,  are 
reasonable  and  fair  and  do  not  involve 
overreaching  on  the  part  of  any  person 
concerned,  and  the  proposed 
transaction  is  consistent  with  the  policy 
of  each  registered  investment  company 
concerned  and  the  general  provisions  of 
the  Act.  Applicants  contend  that  no 
useful  purpose  would  be  ser\'ed  by 
prohibiting  persons  with  the  types  of 
affiliations  described  above  from 
purchasing  or  redeeming  Creation  Unit 
Aggregations.  The  deposit  procedure  for 
in-kind  piu-chases  and  the  redemption 
procedure  for  in-kind  redemptions  will 
be  the  same  for  all  purchases  and 
redemptions.  Deposit  Securities  and 
Redemption  Securities  will  be  valued 
under  the  same  objective  standards 
applied  to  valuing  Portfolio  Securities. 
Therefore,  applicants  state  that  in-kind 
purchases  and  redemptions  will  afford 
no  opportunity  for  the  affiliated 
persons,  and  the  affiliated  persons  of  the 
affiliated  persons,  described  above,  of 
an  Index  Fund  to  effect  a  transaction 
detrimental  to  the  other  holders  of 
FTTRs.  Applicants  also  believe  that  in- 
kind  purchases  and  redemptions  will 
not  result  in  abusive  self-dealing  or 
overreaching  by  these  persons  of  the 
Index  Fund. 

Applicants'  Conditions 

Applicants  agree  that  any  order 
granting  the  requested  relief  will  be 
subject  to  the  following  conditions: 

1.  Applicants  will  not  register  a  future 
portfolio  of  the  Trust,  by  means  of  filing 
a  post-effective  amendment  to  the 
Trust's  registration  statement  or  by 
another  means,  unless  Applicants  have 
requested  and  received  with  respect  to 
such  future  portfolio,  either  (a) 
exemptive  relief  from  the  Commission 
or  (b)  a  no-action  letter  from  the 
Division  of  Investment  Management  of 
the  Commission. 

2.  Each  Index  Fund's  Prospectus  and 
Product  Description  will  clearly 
disclose  that,  for  purposes  of  the  Act. 
FITRs  are  issued  by  each  Index  Fund 
and  that  the  acquisition  of  FTTRs  by 
investment  companies  is  subject  to  the 
restrictions  of  section  12(d)(1)  of  the 
Act. 

3.  As  long  as  the  Trust  operates  in 
reliance  on  the  requested  order,  the 
FTTRs  will  be  listed  on  an  Exchange. 

4.  Neither  the  Trust  nor  any  Index 
Fund  will  be  advertised  or  marketed  as 
an  open-end  fund  or  a  mutual  fund. 
Each  Index  Fund's  Prospectus  will 
prominently  disclose  that  FITRs  are  not 
individually  redeemable  shares  and  will 
disclose  that  the  owners  of  FITRs  mav 
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acquire  those  FTTRs  from  the  Index 
Fund  and  tender  those  FTTRs  for 
redemption  to  the  Index  Fund  in 
Creation  Unit  Aggregations  only.  Any 
advertising  material  that  describes  the 
purchase  or  sale  of  Creation  Unit 
Aggregations  or  refers  to  redeemability 
will  prominently  disclose  that  FITRs  are 
not  individually  redeemable  and  that 
owners  of  FTTRs  may  acquire  those 
FTTRs  from  the  Index  Fund  and  tender 
those  FTTRs  for  redemption  to  the  Index 
Fimd  in  Creation  Unit  Aggregations 
only. 

5.  Before  an  Index  Fimd  may  rely  on 
the  order,  the  Commission  will  have 
approved,  pursuant  to  rule  19b— 4  under 
the  Exchange  Act,  an  Exchange  rule 
requiring  Exchange  members  and 
member  organizations  effecting 
transactions  in  FTTRs  to  deliver  a 
Product  Description  to  purchasers  of 
FTTRs. 

6.  The  website  for  the  Trust,  which 
will  be  publicly  accessible  at  no  charge, 
will  contain  the  following  information, 
on  a  per  FTTR  basis,  for  each  Index 
Fimd:  (a)  The  prior  business  day's  NAV 
and  Bid  Price,  and  a  calculation  of  the 
premium  or  discoimt  of  such  Bid  Price 
against  such  NAV;  and  (b)  data  in  chart 
format  displaying  the  frequency 
distribution  of  discounts  and  premiums 
of  the  daily  Bid  Price  against  the  NAV, 
within  appropriate  ranges,  for  each  of 
the  four  previous  calendar  quarters.  In 
addition,  the  Product  Description  for 
each  Index  Fund  will  state  that  the 
website  of  the  Trust  has  information 
about  the  premiums  and  discounts  at 
which  the  Index  Fund's  FITRs  have 
traded. 

7.  The  Prospectus  and  the  annual 
report  for  each  Index  Fund  will  also 
include:  (a)  The  information  listed  in 
condition  6(b),  (i)  in  the  case  of  the 
Prospectus,  for  the  most  recently 
completed  year  (and  the  most  recently 
completed  quarter  or  quarters,  as 
applicable)  and  (ii)  in  the  case  of  the 
annual  report,  for  the  immediately 
preceding  five  years,  as  applicable;  and 
(b)  the  following  data,  calculated  on  a 
per  FTTR  basis  for  one,  five  and  ten  year 
periods  (or  life  of  the  Index  Fund),  (i) 
the  cimiulative  total  return  and  the 
average  annual  total  return  based  on 
NAV  and  Bid  Price,  and  (ii)  the 
cumulative  total  return  of  the  relevant 
Underlying  Index. 

For  the  Commission,  by  the  Division  of 
Investment  Management,  under  delegated 
authority. 

Margaret  H.  McFarland. 
Deputy  Secretary: 

[PR  Doc.  02-22888  Filed  9-9-02:  8:45  am) 
BIXMO  CODE  WIO-OI-P 
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[Release  No.  34-46451;  File  No.  SR-Amex- 
2002-46] 

Self-Regulatory  Organizations;  the 
American  Stock  Exchange  LLC;  Order 
Granting  Approval  to  a  Proposed  Ruls 
Change  Relating  to  the  Amex  Listing 
Agreement 

September  3,  2002. 

On  May  29,  2002,  the  American  Stock 
Exchange  LLC  ("Amex  or  Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act")  i  and  Rule 
19b— 4  thereunder,^  a  proposed  rule 
change  to  modify  the  Amex  Listing 
Agreement  for  issuers. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  23,  2002.3  The 
Commission  received  no  comments  on 
the  proposal. 

The  Commission  finds  that  the 
proposed  rule  chemge  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange''  and,  in  particular,  the 
requirements  of  section  6  of  the  Act  ^ 
and  the  rules  and  regulations 
thereunder. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-Amex-2002- 
46)  be.  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22891  Filed  9-9-02;  8:45  am) 
BILUNG  CODE  801(M)1-P 


[Release  No.  34-46455;  File  No.  SR-CBOE- 
2002-42] 

Self-Regulatory  Organizations;  Notics 
of  HIing  and  Immediats  Effacttveness 
of  Proposed  Rule  Changs  tiy  the 
Chicago  Board  Options  Exchangs,  inc. 
Establishing  To  Adopt  an  Access  Fee 
for  Non-Customer  Ordsrs  In  the 
MNXSM,  NDX,  OQQ,  and  XEO®  Options 
Classss  Exscuted  Through  the  Retail 
Automatic  Execution  Systsm 

September  3,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  August  1, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  vtrith  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  n,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

L  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt  an 
access  fee  for  non-customer  orders  in 
the  Nasdaq  100®  Index  Tracking  Stock 
("OQQ").  Nasdaq-100®  Index  ("NDX"), 
CBOE  Mini-NDX  hidex  ("MNXsm"),  and 
European  style  S&P  100®  Index 
("XEO®")  option  classes  executed 
through  its  Retail  Automatic  Execution 
System  ("RAES").  The  text  of  the 
proposed  rule  change  appears  below. 
New  text  is  in  italics. 


MSll.S.C:.  78s(b)(l)- 

-'17CFR240.19b-4. 

'  See  Securities  Exchange  Act  Release  No.  46218 
duly  17.  2002).  67  FR  48231  ()uly  23,  2002). 

■*  In  approving  this  proposed  rule  change,  the 
Commission  notes  that  it  has  considered  the 
proposed  rule's  impact  on  efficiency,  competition, 
and  capital  formation. 

■'15  D.S.C.  78f. 

«15lJ.S.C.  78s(b)(2). 

M7  CFR  200.30-3(a}(12).  ' 


FEE  Schedule  as  of  July  1 ,  2002 

4.  RAES  (Retail  Automatic  Execu- 
tion System)  (1)(4) 

Per  con- 
tract 

Assessed    to    Index    Customer 

Transactions 

•  Dow  Jones,  Assessed  on 

the  First  25  Contracts  Only 

Assessed       to       Non-Customer 

Transactions    in    MNX.    NDQ, 

OOO  and  XEO 

$.25 
$.30 

(1)  Per  contract  side,  including  FLEX 
options.  Transaction  and  Trade  Match 
Fees  are  applicable  to  the  CBOEdirect 
system. 


>  15  U.S.C.  78s(bKl). 
2  17CFR240.19b-4. 
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(4)  Transaction,  trade  match  emd 
RAES  fees  are  charged  to  the  CBOE 
executing  firm  on  ti^e  input  record. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tine  Proposed  Rule 
Change 

In  its  filing  with  the  Conmiission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  coomients  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specifieid  in  Item  IV  below.  The 
Exchange  has  prepared  simmiaries,  set 
forth  in  sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  tiie  Proposed  Rule 
Change 

(1)  Purpose 

The  CBOE  proposes  to  adopt  a  $0.30 
per  contract  access  fee  for  all  non- 
customer  orders  in  the  MNX^^,  NDX, 
QQQ>  3iid  XEO®  option  classes  that  are 
executed  through  RAES.  Under  this 
proposal,  all  non-customer  transactions 
in  these  options  classes  that  are 
executed  via  RAES  would  be  iiniformly 
assessed  this  fee. 

According  to  the  CBOE,  non-customer 
orders  subject  to  this  proposed  fee  are 
Firm  orders,  CBOE  market  maker  orders, 
non-CBOE  market  maker  orders,  orders 
from  a  specialist  in  the  underlying 
security,  and  orders  for  the  account  of 
a  registered  broker-dealer.^  The  CBOE 
also  notes  that  this  fee  would  only  be 
charged  to  Exchange  member  finns 
through  the  customary  monthly  billing 
that  occurs  shortly  after  the  close  of 
each  trading  month.  Non-members  of 
the  Exchange  would  not  be  charged  this 
proposed  fee. 

The  CBOE  recently  began  to  allow 
broker-dealer  orders  to  be  executed  on 
RAES  for  products  within  the 
jurisdiction  of  the  Exchange's  Index 
Floor  Procedure  Committee.*  Currently, 
such  orders  are  only  authorized  in  the 
QQQ,  NDX,  MNXSM,  and  XEO®  option 
classes.  Having  extended  the  benefits  of 
rapid,  automatic  execution  to  such  non- 
customer  orders,  CBOE  seeks  to  impose 
this  fee  to  help  allocate  to  such  orders 
a  fair  share  of  the  related  costs  of 
running  RAES  and  related  Exchange 


systems.  The  CBOE  notes  in  this  regard 
that  most  index  customer  orders  are 
already  assessed  a  RAES  fee  of  $0.25  per 
contract.5  The  CBOE  believes  that  this 
fee  would  help  to  better  equalize  RAES 
fees  between  customer  and  non- 
customer  RAES  orders.  The  CBOE  also 
notes  that  this  proposal  is  modeled  after 
File  No.  SR-PCX-2002-lO.e 

(2)  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,'  in  general,  and  furthers 
the  objectives  of  section  6(b)(4),^  in 
particiilar,  in  that  it  is  designed  to 
provide  for  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  CBOE  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  vdll  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  establishes 
or  changes  a  due,  fee,  or  charge  imposed 
by  the  Exchange  and,  therefore,  has 
become  effective  upon  filing  pursuant  to 
section  19(b)(3)(A)(ii)  of  the  Act^  and 
Rule  19b-4(f)(2)  hereunder. '"  At  any 
time  vdthin  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  fiirtherance  of  the  piupose  of  the  Act. 


^  Telephone  conversation  between  Christopher  R. 
Hill.  Attorney.  CBOE.  and  Christopher  Solgan, 
Attorney,  Division  of  Market  Regulation, 
Commission,  on  August  15,  2002. 

*  See  Securities  Exchange  Act  Release  No.  46113 
(June  25.  2002).  67  FR  44486  Quly  2,  2002). 


5  The  CBOE  notes  that  QQQ  customer  ordei^  are 
currently  exempt  horn  the  RAES  fee,  and  Dow  Jones 
Industrial  Index  customer  orders  executed  through 
RAES  are  only  assessed  the  fee  on  the  first  25 
contracts. 

^  Under  that  proposal,  the  Pacific  Exchange,  Inc. 
established  a  S0.45  per  contract  surcharge  fee  for  all 
broker-dealer  orders  executed  via  its  automatic 
execution  system.  See  Securities  Exchange  Act 
Release  No.  45662  (March  27,  2002),  67  FR  16786 
(April  8.  2002). 

'  15  U.S.C.  78f(b). 

•ISU.S.C.  78f(b)(4). 

» 15  U.S.C.  78(s)(b)(3)(A)(ii). 

>o  17  CFR  240.19b-4(0(2). 


rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002-42  and  should  be 
submitted  by  October  1,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-22889  Filed  9-9-02;  8:45  am) 
BILUNC  CODE  W10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46452;  File  No.  SR-CBOE- 
2002-43] 

Self-Regulatory  Organizations;  Notice 
of  HIIng  and  Immadlata  Effactivaneas 
of  Propoaad  Rule  Change  by  ttie 
Chicago  Board  Options  Exchange,  Inc. 
Relating  to  Electrical  Fees  for  Market 
Maker  Hand  HakJ  Tennlnal  Tethering 

September  3.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  August  5, 
2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Commission  is  publishing  this 


"  17  CFR  200.30-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
2  17CFR240.19b-«. 
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notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 

I.  Self-Regulatory  Oiganization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  make  a  change 
to  its  Fee  Schedule  to  add  a  pass- 
through  charge  for  electrician  service 
pertaining  to  market  maker  hand  held 
terminal  tethering  services  on  the  floor. 
The  text  of  the  proposed  rule  change  is 
available  at  the  Office  of  the  Secretary, 
the  CBOE.  and  the  Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  piupose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  excunined  at  the  places  specified 
in  Item  FV  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  is  submitting  this  rule 
filing  to  add  to  its  Fee  Schedule  charges 
for  electrician  services  connected  to  the 
installation  and  relocation  of 
infrastructure  related  to  the  tethering  of 
market  maker  hand  held  terminals 
("MMHHs")  on  the  CBOE  trading  floor. 
These  terminals,  originally  designed  to 
be  wireless,  now  have  the  option  of 
being  tethered,  which  can  provide 
superior  speed  and  reliability  of  data 
transmission.  The  Exchange  proposes  to 
charge  $350  for  installation  of  the 
tethering,  and  $200  for  relocation.  There 
will  be  no  charge  for  termination  of  the 
tethered  service.  These  fees  represent  a 
simple  pass-through  of  the  Exchange's 
costs  to  provide  these  services.  The 
CBOE  notes  that  this  fee  will  be  charged 
to  Exchange  members  through  their 
clearing  firms,  by  way  of  the  customary 
monthly  billing  that  occurs  shortly  after 
the  close  of  each  trading  month. 

2.  Statutory  Basis 

The  Exchange  believes  that  its 
proposal  is  consistent  with  section  6(b) 
of  the  Act,3  in  general,  and  section 
6(b)(4)  of  the  Act,"*  in  particular,  in  that 


it  is  designed  to  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees  and  other  charges  cmiong  CBOE 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  not 
necessary  or  appropriate  in  furtherance 
of  purposes  of  the  Act. 

C.  Self-Regulatory  Organizatiori's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  conmients  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  rule  change 
establishes  or  changes  a  due,  fee,  or 
other  charge  imposed  by  the  Exchange, 
it  has  become  effective  pursuant  to 
section  19(b)(3)(A)  of  the  Act^  and 
subparagraph  (f)(2)  of  Rule  19b— 4^ 
thereunder.  At  any  time  within  60  days 
of  the  filing  of  the  proposed  rule  change, 
the  Commission  may  smmnarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Conmiission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  also  will  be 
available  for  inspection  and  copying  at 


the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-20D2^3  and  should  be 
submitted  by  October  1,  2002. 

.  For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[PR  Doc.  02-22890  Filed  &-9-02;  8:45  am] 
BHJJNG  CODE  M10-01-P 


SECURmES  AND  EXCHANGE 
COMMISSION 

[Retease  No.  34-46456;  RIe  No.  SR-NASD- 
2002-106] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Pro|X>sed  Rule  Change  and 
Amendments  Nos.  1  and  2  Thereto  by 
the  National  Association  of  Securities 
Dealers,  Inc.  To  Establish  Maximum 
Execution  Fees  and  Liquidity  Provider 
Reflates  for  SuperSoes  Transactions  in 
Low-Prlced  Securities 

September  3.  2002. 

Piu-suant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-42  thereunder, 
notice  is  hereby  given  that  on  August  6, 
2002,  the  National  Association  of 
Securities  Dealers,  Inc.  ("NASD"  or 
"Association"),  through  its  subsidiary, 
The  Nasdaq  Stock  Market,  Inc. 
("Nasdaq"),  submitted  to  the  Securities 
and  Exchange  Commission  (the 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  NASD.  Nasdaq 
submitted  Amendment  No.  1  with  the 
Commission  on  August  19,  2001.3 
Nasdaq  filed  Amendment  No.  2  with  the 
Commission  on  August  30,  2001. ■♦  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 


M5  U.S.C.  TSfOi). 
■•  15  U.S.C.  78f(b)(4). 


^  15  U.S.C.  78s(b)(3)(A). 
s  17  CFR  240.19b-4(n(2). 


'  17  CFR  200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

2  17CFR240.19b-4. 

^  See  letter  from  Thomas  P.  Moran,  Office  of 
General  Counsel,  Nasdaq,  to  Katherine  A,  England, 
Associate  Director,  Division  of  Market  Regulation 
("EKvision").  Commission,  dated  August  16,  2002. 
In  Amendment  No.  1,  Nasdaq  made  non- 
substantive, technical  amendments  to  its  rule. 

'*  See  letter  from  Thomas  P.  Moran,  Office  of 
General  Counsel,  Nasdaq,  to  Katherine  A,  England. 
Associate  Director,  Division.  Commission,  dated 
August  30.  2002.  In  Amendment  No.  2,  Nasdaq 
made  a  non-substantive,  technical  amendment  to  its 
rule.  For  purposes  of  determining  the  effective  date 
and  calculating  the  60-day  abrogation  date,  the 
Commission  considers  August  30,  2002,  the  date 
Nasdaq  filed  Amendment  No.  2,  to  be  the  effective 
date  of  the  proposed  rule  change. 
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I.  Self-Regulatory  Orguuzatioii's 
Statement  of  the  Tenns  of  Substance  of 
the  Proposed  Rule  Cbange 

Nasdaq  proposes  to:  (1)  Establish  a 
$75  maximum  execution  fee  cap  for  a 
single  SuperSoes  transaction,  and  (2) 
establish  a  $37.50  maximum  cap  on  the 
rebate  amount  provided  by  Nasdaq  to 
market  participants  that  provide 
liquidity  to  its  market.  Nasdaq  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due,  fee,  or 
other  charge  imposed  by  the  self- 
regulatory  organization  under  section 
19(b)(3)(A)(ii)  of  the  Act.s  which 
renders  the  rule  effective  upon  the 
Commission's  receipt  of  this  filing,^ 

The  text  of  the  proposed  rule  change 
appears  below.  New  text  is  in  italics. 

7010.  System  Services 

{a)-(h)  No  change. 

(i)  Transaction  Execution  Services 

(1)  No  change. 

(2)  Nasdaq  National  Market  Execution 
System  (SuperSOES) 

The  following  charges  shall  apply  to 
the  use  of  the  Nasdaq  National  Market 
Execution  System: 
Order  Entry  Charge 

$0.10  per  order  entry  (entering  party 
only) 
Per  Share  Charge 

$0,001  per  share  executed  for  all  fully 
or  partially  executed  orders 
(entering  party  only) 
Cancellation  Fee 

$0.25  per  order  cancelled  (canceling 
party  only) 

For  a  pilot  period  commencing  on 
November  1,  2001  and  lasting  until 
October  31,  2002,  the  per  share  charge 
will  be  $0,002  per  share  executed  for  all 
fully  or  partially  executed  orders 
(entering  party  only) 

For  trades  in  securities  that  are 
executed  at  a  price  of$l  .00  or  less  per 
share,  the  maximum  charge  per  trade 
under  this  section  shall  not  exceed 
$75.00 

(3)  No  change. 

(4)  Liquidity  provider  rebate 

For  a  pilot  period  commencing  on 
November  1,  2001  and  lasting  until 
October  31.  2002: 

(A)  NASD  members  that  do  not  charge 
an  access  fee  to  market  participants 
accessing  their  quotations  through  the 
Nasdaq  National  Market  Execution 
System  will  receive  a  rebate  of  $0,001 


MS  U.S.C.  78s(b)(3)(A)(ii). 

"  Nasdaq  also  filed  with  the  Commission  a 
separate  proposed  rule  change  to  apply  the  fee  and 
rebate  limits  proposed  here  retroactive  to  July  1, 
2002.  See  SR-NASD-2002-107. 


per  share  when  their  quotation  is 
executed  against  by  a  Nasdaq  National 
Market  Execution  System  order. 

(B)  NASD  members  will  receive  a 
rebate  of  $0,001  per  share  when  they 
send  a  Nasdaq  National  Market 
Execution  System  order  that  executes 
against  the  quotation  of  a  market 
participant  that  charges  an  access  fee  to 
market  participants  accessing  its 
quotations  through  the  Nasdaq  National 
Market  Execution  System. 

(C)  For  trades  in  securities  that  are 
executed  at  a  price  of$l  .00  or  less  per 
share,  the  maximum  rebate  available 
per  trade  under  section  (4)  of  this  rule 
shall  not  exceed  $37.50. 

(j)-(r)  No  change. 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  fiUng  with  the  Commission,  the 
Nasdaq  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  Nasdaq  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Piu"pose 

In  order  to  control  trading  costs  for 
low-priced  stocks.  Nasdaq  proposes  to 
establish  a  maximum  SuperSoes 
execution  fee  of  $75.00  per  trade  and 
liquidity  provider  rebate  cap  of  $37.50 
per  trade  for  securities  trading  at  $1.00 
or  less  per  share. 

Currentiy,  Nasdaq  assesses  on  parties 
entering  orders  into  SuperSoes  a  $0,002 
per  share  charge  for  all  resulting  full  or 
partial  trade  executions.  This  fee  applies 
regardless  of  the  price  of  the  individual 
security  traded  and  there  is  no 
maximum  fee  per  individual  trade. 
Nasdaq  also  rebates  $0,001  per  share  to 
market  participants  that  provide 
liquidity  to  the  market  by  having  their 
quotes  accessed  by  SuperSoes  orders, 
when  those  quoting  market  participants 
do  not  themselves  charge  a  separate  fee 
for  that  access.  When  a  market 
participant  enters  an  order  into 
SuperSoes  that  interacts  with  the  quote 
of  an  access  fee-charging  Electronic 
Commimications  Network  ("ECN"), 
Nasdaq  likewise  rebates  $0,001  per 
share  to  that  entering  party.  Like  the  per 


share  SuperSoes  execution  fee,  these 
rebates  ciurently  have  no  maximum 
dollar  amount. 

Nasdaq  represents  that  recent  market 
activity  has  caused  the  prices  of  many 
Nasdaq  securities  to  fluctuate,  and  in 
some  cases  lose  significant  value.  As  the 
prices  of  these  securities  decline,  market 
participants  generally  need  to  purchase 
or  sell  an  increasing  number  of  total 
shares  to  actively  participate  in  the 
market  for  these  issues.  This  increase  in 
the  size  of  individual  transactions, 
when  combined  with  SuperSoes' 
unlimited  per  share  fee  structure,  raise 
execution  costs  to  market  participants. 
Similarly,  large  transactions  involving 
low-priced  securities  also  can  result  in 
disproportionate  liquidity-provider 
rebates. 

In  response,  Nasdaq  has  determined 
.  to  establish  per  trade  maximums  for 
SuperSoes  execution  fees  and  liquidity 
provider  rebates  in  low-priced  ($1.00  or 
less  per  share)  securities.  Under  the 
proposal,  Nasdaq  would  cap  at  $75  the 
maximum  execution  fee  it  would 
impose  on  the  entering  party  for  a  single 
SuperSoes  trade  where  the  price  of  the 
security  traded  was  one  dollar  or  less. 
For  rebates,  Nasdaq  would  cap  at  $37.50 
the  amount  it  gives  back  to  market 
participants  for  providing  liquidity  in 
low-priced  securities  or  when  tlieir 
orders  access  the  low-priced  quotes  of 
fee-charging  ECNs.  Nasdaq  notes  that 
the  ratio  between  its  low-priced 
maximum  per  trade  fee  and  per  trade 
rebate  is  the  same  as  those  that  are 
applicable  to  higher-priced  issues. 

2.  Statutory  Basis 

Nasdaq  believes  that  the  proposed 
rule  change  is  with  the  provisions  of 
section  15A  of  the  Act,"  in  general,  and 
with  section  15A(b)(5)  of  the  Act,"  in 
particular,  in  that  it  provides  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  members 
and  issuers,  and  other  persons  using  any 
facility  or  system  which  the  association 
operates  or  controls. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

Nasdaq  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act,  as  amended. 


'  15  U.S.C.  780-3. 
"15  U.S.C.  78o-3(b)(5). 
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C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b){3)(A)(ii)  of  the  Act^  and  Rule  19b- 
4(f)(2)^°  thereimder  because  it 
establishes  or  changes  a  due,  fee,  or 
charge  imposed  by  the  self-regulatory 
organization.  At  any  time  within  60 
days  of  the  filing  of  such  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act." 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change,  as  amended,  is  consistent  with 
the  Act.  Persons  making  written 
submissions  should  file  six  copies 
thereof  with  the  Secretary,  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW,  Washington,  DC  20549- 
0609.  Copies  of  the  submission,  all 
subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Association. 
All  submissions  should  refer  to  File  No. 
SR-NASD-2002-106  and  should  be 
submitted  by  October  1,  2002. 


«15  U.S.C.  78s(b)(3)(A)(ii). 

">  17  CFR  240.19-4(0(2). 

"  For  purposes  of  determining  the  effective  date 
and  calculating  the  60-day  abrogation  date,  the 
Commission  considers  August  30.  2002,  the  date 
Nasdaq  filed  Amendment  No.  2,  to  be  the  effective 
date  of  the  proposed  rule  change. 


For  the  Commission,  by  th^^ivision  of 
Market  Regulation,  pursuant  to  delegated 
authority.'^ 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-22892  Filed  9-9-02;  8:45  am] 

BILUNG  COOE  8010-01-P 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disastar  #3428] 

State  of  Texas 

Amendment  #9 

In  accordance  with  notices  received 
from  the  Federal  Emergency 
Management  Agency,  dated  August  27 
and  August  30,  2002,  the  above 
numbered  declaration  is  hereby 
amended  to  include  Bee  Coimty  in  the 
State  of  Texas  as  a  disaster  area  due  to 
damages  caused  by  severe  storms  and 
flooding  beginning  on  June  29,  2002  and 
continuing  through  July  31,  2002.  This 
declaration  is  also  amended  to  extend 
the  deadline  for  filing  applications  for 
physical  damages  as  a  result  of  this 
disaster  to  September  16,  2002. 

All  other  counties  contiguous  to  the 
above  named  primary  coimties  have 
been  previously  declared. 

All  other  information  remains  the 
same,  i.e.,  the  deadline  for  filing 
applications  for  economic  injury  is 
April  4,  2003. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  3,  2002. 
Herbert  L.  Mitchell, 
Associate  Administrator  for  Disaster 
Assistance. 
[FR  Doc.  02-22931  Filed  9-9-02;  8:45  am) 

BILUNG  CODE  802S-01-P 


SMALL  BUSINESS  ADMINISTRATION 

Privacy  Act  of  1974;  Revision  of 
Privacy  Act  System  of  Records 

agency:  Small  Business  Administration. 
ACTION:  Notice  of  revision  of  Privacy  Act 
System  of  Records. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  Office  of 
Inspector  General  (OIG)  is  revising  its 
Privacy  Act  System  of  Records,  SBA 
120,  Security  and  hivestigations  Files, 
and  SBA  130,  hivestigations  Division 
Management  Information  System,  to 
include  as  routine  uses  the  disclosure  of 
information  to  the  public  when:  (1)  An 
investigation  has  become  public 
knowledge;  (2)  it  is  necessary  to 


'^  17  CFR  200.3O-3(a)(12). 


preserve  confidence  in  the  integrity  of 
the  investigative  process;  (3)  it  is 
necessary  to  demonstrate  the 
accotmtability  of  individuals  covered  by 
this  system;  (4)  a  legitimate  public 
interest  exists;  or  (5)  it  is  necessary  for 
the  protection  bom  imminent  threat  to 
life  or  property. 

In  addition,  the  revision  includes  a 
routine  use  to  allow  the  disclosure  of 
information  to  members  of  the 
President's  Coimcil  on  Integrity  and 
Efficiency  (PCIE)  for  the  purpose  of 
accurate  reporting  to  the  President  and 
Congress  on  the  activities  of  the 
Inspectors  General.  The  revision  further 
includes  a  routine  use  to  allow 
disclosures  to  members  of  the  PCIE,  the 
Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  the  U.S. 
Marshals  Service,  as  necessary,  for 
investigative  qualitative  assessment 
review.  The  PCIE  is  establishing  a  peer 
review  process  to  ensvire  that  adequate 
internal  safeguards  and  management 
procedures  continue  to  exist.  The 
objectives  of  the  review  are  to  assess 
whether  adequate  internal  safeguards 
and  management  procedures  are  met, 
foster  high-quality  investigations  and 
investigative  processes,  ensure  that  the 
highest  levels  of  professionalism  are 
maintained,  and  promote  consistency  in 
investigative  standards  and  practices 
within  the  Inspector  General 
investigative  commimity. 
DATES:  The  changes  to  this  System  of 
Records  are  effective  without  further 
notice  October  10,  2002,  unless 
conmients  are  received  that  result  in 
further  modifications. 
ADDRESSES:  Address  comments  to  David 
R.  Gray,  Counsel  to  the  Inspector 
General,  Office  of  Inspector  General, 
Small  Business  Administration,  409 
Third  Street  SW.,  5th  Floor, 
Washington,  DC  20416. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  R.  Gray,  Coimsel  to  the  Inspector 
General,  Office  of  Inspector  General, 
Small  Business  Administration,  409 
Third  Street  SW.,  5th  Floor, 
Washington,  DC  20416,  (202)  205-7200. 
SUPPLEMENTARY  INFORMATION:  This 
publication  is  in  accordance  with  the 
Privacy  Act  requirement  that  Agencies 
publish  their  amended  Systems  in  the 
Federal  Register  when  there  is  a 
revision,  change,  or  addition.  SBA  is 
amending  the  Routine  Uses  of  System  of 
Records,  SBA  120  Seomty  and 
Investigations  Files,  and  SBA  130 
Investigations  Division  Management 
Information  System  previously 
published  at  56  FR  8030  (Feb.  26, 1991) 
and  56  FR  8034  (Feb.  26, 1991).  The 
Routine  Use  Notices  of  System  120, 
Security  and  Investigation  Files,  and 
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System  130,  Investigations  Division 
Management  Information  System,  are 
being  amended  to  specifically  allow  the 
disclosure  of  names  of  indicted  or 
convicted  individuals  in  the  Office  of 
Inspector  General  (OIG)  Semiannual 
Report,  monthly  reports,  and  press 
releases  or  other  forms  of 
communication  with  the  media.  SBA's 
objective  in  allowing  disclosure  of 
names  is  to  enhance  the  deterrence  of 
similar  crimes  against  the  Agency.  In 
addition,  the  amended  routine  uses 
would  allow  the  disclosure  of 
information  to  the  PCIE  for  the 
preparation  of  reports  to  the  President 
and  Congress  on  the  activities  of  the 
Inspectors  General.  Finally,  the 
amendments  would  allow  the  disclosure 
of  information  to  members  of  the  PCIE, 
the  Department  of  Justice,  the  Federal 
Bureau  of  Investigation,  or  the  U.S. 
Marshals  Service,  as  necessary,  for  the 
purpose  of  investigative  qualitative 
assessment  reviews  to  ensure  adequate 
internal  safeguards  and  management 
procedures  are  maintained. 

These  notices  contain  minor 
typographical  changes.  Several  data 
elements  have  also  been  updated  and 
clarified:  (1)  SBA  120,  Security  and 
Investigations  Files — safeguards, 
retention  and  disposal,  system 
manager(s)  and  address,  and  record 
source  categories,  and  (2)  SBA  130, 
Investigations  Division  Management 
Information  System — retention  and 
disposal,  system  manager(s)  and 
address,  and  record  source  categories. 

System  Name: 

Security  and  Investigations  Files — 
SBA  120. 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  public  when:  (1)  The 
matter  under  investigation  has  become 
public  knowledge,  or  (2)  when  the 
Inspector  General  determines  that  such 
disclosure  is  necessary  (a)  to  preserve 
confidence  in  the  integrity  of  the  OIG 
investigative  process,  or  (b)  to 
demonstrate  the  accountability  of  SBA 
officers,  or  employees,  or  other 
individuals  covered  by  this  system; 
tmless  the  Inspector  General  determines 
that  disclosure  of  the  specffic 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  news  media  and 
public  when  there  exists  a  legitimate 
public  interest  (e.g.,  to  provide 
information  on  events  in  the  criminal 


process,  such  as  indictments),  or  when- 
necessary  for  protection  from  imminent 
threat  to  life  or  property. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  for  the  preparation  of  reports 
to  the  President  and  Congress  on  the 
activities  of  the  Inspectors  General. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  or 
the  U.S.  Marshals  Service,  as  necessary, 
for  the  purpose  of  conducting 
qualitative  assessment  reviews  of  the 
investigative  operations  of  SBA  OIG  to 
ensure  that  adequate  internal  safeguards 
and  management  procedures  are 
maintained. 

System  Name: 

Investigations  Division  Management 
Information  System — SBA  130. 

Routine  Uses  of  Records  Maintained  in 
the  System,  Including  Categories  of 
Users  and  the  Purposes  of  Such  Uses: 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  public  when:  (1)  The 
matter  under  investigation  has  become 
public  knowledge,  or  (2)  when  the 
Inspector  General  determines  that  such 
disclosure  is  necessary  (a)  to  preserve 
confidence  in  the  integrity  of  the  OIG 
investigative  process,  or  (b)  to 
demonstrate  the  accotmtability  of  SBA 
officers,  or  employees,  or  other 
individuals  covered  by  this  system', 
imless  the  Inspector  General  determines 
that  disclosure  of  the  specific 
information  in  the  context  of  a 
particidar  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  news  media  and 
public  when  there  exists  a  legitimate 
public  interest  (e.g.,  to  provide 
information  on  events  in  the  criminal 
process,  such  as  indictments),  or  when 
necessary  for  protection  from  imminent 
threat  to  life  or  property. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Coimcil  on  Integrity  and 
Efficiency,  for  the  preparation  of  reports 
to  the  President  and  Congress  on  the 
activities  of  the  Inspectors  General. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  or 
the  U.S.  Marshals  Service,  as  necessary, 
for  the  purpose  of  conducting 
qualitative  assessment  reviews  of  the 
investigative  operations  of  SBA  OIG  to 


ensure  that  adequate  internal  safeguards 
and  management  procediues  are 
maintained. 

Dated:  August  28,  2002. 
Gloria  E.  Blazsik, 

Acting  Senior  Privacy  Act  Official. 

SBA  120 
SYSTEM  NAME: 

Security  and  Investigations  Files — 
SBA  120. 

SYSTEM  location: 

Office  of  Inspector  General  (OIG), 
Investigatiohs  Division.  Central  Office 
duty  stations  in  the  field,  and  Federal 
Records  Centers.  See  Appendices  A  and 
B  for  addresses. 

CATEGOFHES  OF  INDIVIDUALS  COVERED  BY  THE 
SYSTEM: 

Applicants  for,  recipients  of.  and 
other  parties  in  interest  [e.g..  guarantors) 
to  SBA  disaster  loans.  Principals  and 
representatives  of  applicant  and 
recipient  businesses  and  other  parties  in 
interest  to.  as  well  as  governmental 
entities,  participating  in  the  various 
SBA  programs,  including  but  not 
limited  to  all  types  of  direct  and 
guaranteed  loans  and  other  guarantee 
programs,  the  Small  Business 
Investment  Company  (SBIC)  program, 
the  state,  local,  and  Certified 
Development  Company  programs,  the 
section  7(j)  assistance  program  and 
section  8(a]  business  development 
program,  as  well  as  other  contractors, 
grantees,  and  participants  in  cooperative 
agreements  with  SBA.  Records  are  also 
maintained  on  the  principal  SBIC 
directors  and  stockholders.  In  addition, 
records  are  maintained  on  persons  who 
supply  information  and  the  information 
supplied  on  SBA  employees  against 
whom  allegations  have  been  made  and 
investigations  conducted;  and  on 
members  of  Advisory  Councils,  the 
Service  Corps  of  Retired  Executives,  and 
the  Active  Corps  of  Executives 
volunteers. 

CATEGORIES  OF  THE  RECORDS  IN  THE  SYSTEM: 

This  system  of  records  contains 
material  gathered  or  created  during  the 
preparation  for,  conduct  of,  and  follow 
up  on,  investigations  conducted  by  OIG. 
the  Federal  Bureau  of  Investigation  (FBI) 
and  other  Federal,  state,  local  or  foreign 
regulatory  or  law  enforcement  agencies 
as  well  as  other  material  submitted  to  or 
gathered  by  OIG  in  furtherance  of  its 
investigative  function.  These  records 
include  FBI  and  other  Federal,  state, 
local  and  foreign  regulatory  or  law 
enforcement  investigative  reports  and 
include  personal  history  statements, 
background  character  checks,  field 
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investigations,  arrest  and  conviction 
records,  parole  cind  probation  data, 
recommendations  and  related 
correspondence. 

AUTHORITY  FOR  MAINTENANCE  OF  THE  SYSTEM: 
5  U.S.C.  app.;  15  U.S.C.  chs.  14A  and 
14B;  44  U.S.C.  3101. 

ROUTME  USES  OF  RECORDS  MAMTAINEO  IN  THE 
SYSTEM,  mCLUOMG  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

In  the  event  that  a  system  of  records 
maintained  by  this  Agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal  or  administrative  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local,  foreign, 
international,  private  agency  or 
organization  involved  in  investigation 
or  prosecution  of  such  violations  or 
charged  with  enforcing  or  implementing 
the  statute  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

A  record  from  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  in 
the  course  of  presenting  evidence  in  or 
to  a  court,  magistrate,  administrative 
tribunal,  or  grand  jury,  including 
disclosures  to  opposing  counsel  in  the 
course  of  such  proceedings  or  in 
settlement  negotiations. 

A  record  from  this  system  of  records 
which  indicates  either  by  itself  or  in 
combination  with  other  information 
within  the  agency's  possession,  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed,  as  a  routine 
use,  to  the  appropriate  Federal,  state, 
local,  foreign,  international,  private 
agency  or  organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
-  implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  any  source  or  person, 
either  private  or  governmental,  to  the 
extent  necessary  to  seciire  from  such 
source  information  relevant  to,  and 
sought  in  furtherance  of,  a  legitimate 
investigation  concerning  a  violation  of 
any  Federal,  state,  local  or  foreign  law. 
rule,  regulation  or  order  or  the 
conmiission  of  an  offense. 


These  records  may  routinely  be 
disclosed  to  other  Federal  agencies,  in 
response  to  their  requests  in  coimection 
with  the  conduct  of  background  checks. 
Disclosure  will  be  made  only  to  the 
extent  that  the  information  is  relevant 
and  necessary  to  the  requesting 
agencies'  function. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  any  Federal,  state,  local, 
foreign,  international,  private  agency  or 
organization  in  connection  with  sudi 
entity's  assigimient,  hiring  or  retention 
of  an  individual,  issuance  of  a  secxuity 
clearance,  reporting  of  an  investigation 
of  an  individual,  letting  of  a  contract  or 
issuance  of  a  license,  grant  or  other 
benefit,  to  the  extent  that  the 
information  is  relevant  and  necessary  to 
such  agency's  decision  on  the  matter. 

These  records  may  be  disclosed  as  a 
routine  use,  to  a  domestic,  foreign,  or 
international  govenmiental  agency 
maintaining  civil,  criminal  or  other 
relevant  enforcement  information,  or 
other  pertinent  information,  in  order  to 
obtain  information  relevant  to  an  agency 
decision  concerning  the  assigimient, 
hiring  or  retention  of  an  individual,  the 
issuance  of  a  security  clearance,  the 
letting  of  a  contract,  or  the  issuance  of 
a  license,  grant,  or  other  benefit. 

These  records  may  be  disclosed  to 
Federal,  state  or  local  bar  associations 
and  other  professional  regulatory  or 
disciplinary  bodies  for  use  in 
disciplinary  proceedings  and  inquiries 
preparatory  thereto. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  a  Member  of  Congress 
who  submits  an  inquiry  on  behalf  of  an 
individual  when  the  Member  of 
Congress  informs  the  appropriate 
agency  official  that  the  individual  to 
whom  the  record  pertains  has 
authorized  the  Member  of  Congress  to 
have  access.  In  such  cases,  the  member 
has  no  greater  right  to  the  record  than 
does  the  individual.  These  records  may 
be  used  to  provide  data  to  the  General 
Accounting  Office  for  periodic  reviews 
of  this  Agency. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission,  including  the 
compilation  of  statistical  data. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  General  Accounting 
Office  and  to  the  General  Services 
Administration's  Board  of  Contract 
Appeals  in  bid  protest  cases  involving 
an  agency  procurement. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  any  Federal  agency 
which  has  the  authority  to  subpoena 
other  Federal  agencies'  records  and 
which  has  issued  a  facially  valid 
subpoena  for  the  record. 


These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Department  of  the 
Treasury  and  the  Department  of  Justice 
when  an  agency  is  seeking  an  ex  parte 
court  order  to  obtain  taxpayer 
information  from  the  Internal  Revenue 
Service. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  debt  collection 
contractors  for  the  purpose  of  collecting 
delinquent  debts  as  authorized  by  the 
Debt  Collection  Act  of  1982,  31  U.S.C. 
3718. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  a  "consumer  reporting 
agency"  as  that  term  is  defined  in  the 
Fair  Credit  Reporting  Act  (15  U.S.C. 
1681a(f)]  and  the  Federal  Claims 
Collection  Act  of  1966  (31  U.S.C. 
3701(a)(3)),  for  the  purposes  of 
obtaining  information  in  the  course  of 
an  investigation. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  agency  personnel 
responsible  for  bringing  Program  Fraud 
Civil  Remedies  Act  litigation,  to  the 
persons  constituting  the  tribunal 
hearing  such  litigation  or  any  appeals 
therefrom,  and  to  counsel  for  the 
defendant  par^  in  any  such  litigation. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  a  grand  jury  agent 
pursuant  either  to  a  Federal  or  state 
grand  jury  subpoena  or  to  a  prosecution 
request  that  such  record  be  released  for 
the  purpose  of  its  introduction  to  a 
grand  jury. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the  public 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  U.S.  Department  of 
Justice  in  order  to  obtain  that 
department's  advice  regarding  an 
agency's  disclosure  obligations  imder 
the  Freedom  of  Information  Act. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of 
Management  and  Budget  in  order  to 
obtain  that  office's  advice  regarding  an 
agency's  obligations  under  the  Privacy 
Act. 

It  shall  be  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  SBA,  or  any  component  thereof;  or 

(b)  Any  employee  of  SBA  in  his  or  her 
official  capacity;  or 

(c)  Any  employee  of  SBA  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  SBA 
determines  that  litigation  is  likely  to 
affect  SBA  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  use  of  such 
records  by  the  Department  of  Justice  is 
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deemed  by  SBA  to  be  relevant  and 
necessary  to  the  litigation,  provided, 
however,  that  in  each  case,  the  Agency 
determines  that  disclosures  of  the 
records  to  the  Department  of  Justice  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Agency's  legal 
representative,  to  include  the 
Department  of  Justice  and  other  outside 
counsel,  where  the  Agency  is  a  party  in 
litigation  or  has  an  interest  in  litigation 
when: 

(a)  SBA,  or  any  component  thereof;  or 

(b)  Any  employee  of  SBA  in  his  or  her 
official  capaciW;  or 

(c)  Any  employee  of  SBA  in  her  or  her 
individual  capacity,  where  the 
Department  of  Justice  has  agreed  or  is 
considering  a  request  to  represent  the 
employee;  or 

(d)  The  United  States,  where  SBA 
determines  that  litigation  is  likely  to 
affect  SBA  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  SBA  determines  that 
the  use  of  such  records  by  the 
Department  of  Justice  is  relevant  and 
necessary  to  litigation;  provided 
however,  that  in  each  case.  SBA 
determines  that  disclosures  to  the 
records  to  the  Departmenf  of  Justice  is 

a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

It  shall  be  a  routine  use  of  records 
maintained  by  SBA  to  disclose  them  in 
a  proceeding  before  a  court,  grand  jury 
or  adjudicative  body  before  which  SBA 
is  authorized  to  appear,  when: 

(a)  SBA  or  any  component  thereof;  or 

(b)  Any  employee  of  SBA  in  his  or  her 
official  capacity;  or 

(c)  Any  employee  of  SBA  in  his  or  her 
individual  capacity  where  SBA  has 
agreed  to  represent  the  employee;  or 

(d)  The  United  States,  wkere  SBA 
determines  that  litigation  is  likely  to 
affect  SBA  or  any  of  its  components,  is 
a  party  to  litigation  or  has  an  interest  in 
such  litigation,  and  the  SBA  determines 
that  the  use  of  such  record  is  relevant 
and  necessary  to  the  litigation; 
provided,  however,  that  in  each  case 
SBA  determines  that  disclosure  of  the 
records  is  a  use  of  the  information 
contained  in  the  records  that  is 
compatible  with  the  purpose  for  which 
the  records  were  collected. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  public  when:  (1)  The 
matter  under  investigation  has  become 
public  knowledge,  or  (2)  when  the 
Inspector  General  deterinines  that  such 
disclosure  is  necessary  (a)  to  preserve 


confidence  in  the  integrity  of  the  OIG 
investigative  process,  or  (b)  to 
demonstrate  the  accountability  of  SBA 
officers,  or  employees,  or  other 
individuals  covered  by  this  system; 
unless  the  Inspector  C^eneral  determines 
that  disclosure  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
unwarranted  invasion  of  personal 
privacy. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  news  media  and 
public  when  there  exists  a  legitimate 
public  interest  [e.g.,  to  provide 
information  on  events  in  the  criminal 
process,  such  as  indictments),  or  when 
necessary  for  protection  from  imminent 
threat  to  life  or  property. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  for  the  preparation  of  reports 
to  the  President  and  Congress  on  the 
activities  of  the  Inspectors  General. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Coimcil  on  Integrity  and 
Efficiency,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  or 
the  U.S.  Marshals  Service,  as  necessary, 
for  the  purpose  of  conducting 
qualitative  assessment  reviews  of  the 
investigative  operations  of  SBA  OIG  to 
ensure  that  adequate  internal  safeguards 
and  management  procedures  are 
maintained. 

POUCtES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

These  records  are  currently 
maintained  in  rotary  diebold  power 
files,  filing  cabinets,  file  folders  and 
computer  databases. 

RETRKVABUTY: 

These  records  are  indexed  by  name 
and  cross-referenced  to  OIG  files 
containing  related  material. 

SAFEGUARDS: 

Information  is  released  only  to 
authorized  persons.  Files  are 
maintained  in  secure,  controlled  access 
rooms. 

RETENTION  AND  DISPOSAL: 

Following  final  agency  action  as  the 
result  of  an  investigation,  field 
investigation  records  are  transferred  to 
the  Central  Office.  In  accordance  with 
established  record  retention  schedules, 
records  are  maintained  in  the 
Investigations  Division's  file  room  for 
six  years  and  then  transferred  to  the 
Federal  Records  Center,  which  destroys 
them  after  fifteen  years.  An  electronic 


alphabetical  index  is  maintained  on  all 
investigations  for  an  indefinite  period  of 
time. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations  or  Designee.  See 
Appendix  A  for  Central  Office  address. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  him  or  her  by  addressing 
a  request  in  writing  to  the  Inspector 
General.  The  address  of  OIG  is 
contained  in  Appendix  A. 

RECORD  ACCESS  PROCEDURES: 

In  response  to  a  request  by  an 
individual  to  determine  whether  the 
system  contains  a  record  pertaining  to 
him  or  her,  the  Inspector  General  will 
set  forth  the  procedures  for  gaining 
access  to  these  records.  If  there  is  no 
record  of  the  individual,  he  or  she  will 
be  so  advised. 

CONTESTING  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
official  listed  in  the  above  paragraph, 
stating  the  reasons  for  contesting  it  and  . 
the  proposed  amendment. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  records 
pertain.  Agency  personnel,  third  party 
informants,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  the 
U.S.  Marshals  Service,  and  other 
investigative  Government  agencies. 

EXEMPTIONS  CLAIMED  FOR  THE  SYSTEM: 

(1)  Pursuant  to  5  U.S.C.  522a(j)(2),  this 
system  of  records  is  exempt  from  the 
application  of  all  provisions  of  section 
522a  except  sections  (b),  (c)(1)  and  (2), 
(e)(4)(A)  thorough  (F),  (e)(6),  (7),  (9). 
(10),  (11),  and  (i),  to  the  extent  that  it 
consists  of  (A)  information  compiled  for 
the  purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  confinement, 
release,  and  parole  and  probation  status; 
(B)  information  compiled  for  the 
purpose  of  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (C)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  release  from 
supervision.  This  system  is  exempted  in 
order  to  maintain  the  efficacy  and 
integrity  of  the  OIG's  criminal  law 
enforcement  function. 
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(2)  Pursuant  to  5  U.S.C.  552a(kJ(2)  and 
{k)(5),  except  as  otherwise  provided 
therein,  all  investigatory  material 
compiled  for  law  enforcement  purposes 
or  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information 
contained  in  this  system  to  records  is 
exempt  from  sections  (c)(3),  (d),  (e)(1). 
(e)(4)(G)  through  (I),  and  (f)  of  the 
Privacy  Act.  This  exemption  is 
necessary  in  order  to  protect  the 
confidentiality  of  sources  of  information 
and  to  maintain  access  to  sources 
necessary  in  making  determinations  of 
suitability  for  employment. 

SBA  130 

SYSTEM  NAME: 

Investigations  Division  Management 
Information  System — SBA  130 

SYSTEM  location:  ' 

Office  of  Inspector  General  (OIG). 
Investigations  Division. 

CATEGOfflES  OF  INOtVIDUALS  COVERED  BY  THE 
SYSTEM: 

Principals  and  representatives  of 
applicants,  participants,  contractors, 
grantees,  participants  in  cooperative 
agreements,  and  other  parties  in  interest 
to,  as  well  as  governmental  entities 
participating  in,  SBA  programs.  Records 
are  also  maintained  on  SBA  employees 
against  whom  allegations  have  been 
made  and  investigations  conducted; 
members  of  Advisory  Councils;  the 
Service  Corps  of  Retired  Executives;  and 
the  Active  Corps  of  Executives 
volunteers. 

CATEGORIES  OF  RECORDS  IN  TXE  SYSTEM: 

This  system  of  records  contains 
material  gathered  or  created  during 
preparation  for,  conduct  of,  and  follow- 
up  on,  investigations  conducted  by  OIG, 
the  Federal  Biu-eau  of  Investigation  (FBI) 
and  other  Federal,  state,  local,  or  foreign 
regulatory  or  law  enforcement  agency. 
This  system  of  records  contains 
alphabetical  indices  of  names  and  case 
numbers.  These  records  include  FBI  and 
other  Federal,  state,  local  and  foreign 
regulatory  or  law  enforcement 
investigative  reports  and  referrals  and 
include  arrest,  indictment,  and 
conviction  records,  parole  and 
probation  data  and  related  information. 

AUTHORITY  FOR  MAINTENANCE  OF  TXE  SYSTEM: 

5  U.S.C.  app.;  15  U.S.C.  chs.  14A  and 
14B;  44  U.S.C.  3101. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSE  OF  SUCH  USES: 

In  the  event  that  a  system  of  records 
maintained  by  this  Agency  to  carry  out 
its  functions  indicates  a  violation  or 
potential  violation  of  law,  whether  civil, 
criminal,  or  administrative  in  nature, 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  the  relevant  records  in  the 
system  of  records  may  be  referred,  as  a 
routine  use,  to  the  appropriate  agency, 
whether  Federal,  state,  local  or  foreign, 
charged  with  responsibility  for,  or 
otherwise  involved  in,  investigation  or 
prosecution  of  such  violations  or 
charged  with  enforcing  or  implementing 
the  statute  or  rule,  regulation  or  order 
issued  pursuant  thereto. 

A  record  from  this  system  of  records 
may  be  disclosed,  as  a  routine  use,  in 
the  course  of  presenting  evidence  in  or 
to  a  court,  magistrate,  administrative 
tribunal  or  grand  jury  including 
disclosures  to  opposing  counsel  in  the 
course  of  such  proceedings  or  in 
settlement  negotiations. 

A  record  from  this  system  of  records, 
which  indicates  either  by  itself  or  in 
combination  with  other  information 
within  the  agency's  possession,  a 
violation  or  potential  violation  of  law, 
whether  civil,  criminal  or  regulatory 
and  whether  arising  by  general  statute 
or  particular  program  statute,  or  by 
regulation,  rule  or  order  issued  pursuant 
thereto,  may  be  disclosed,  as  a  routine 
use,  to  the  appropriate  Federal,  foreign, 
state,  or  local  agency  or  professional 
organization  charged  with  the 
responsibility  of  investigating  or 
prosecuting  such  violation  or  charged 
with  enforcing  or  implementing  or 
investigating  or  prosecuting  such 
violation  or  charged  with  enforcing  or 
implementing  the  statute  or  rule, 
regulation  or  order  issued  pursuant 
thereto. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  provide  data  to  the 
General  Accounting  Office  for  periodic 
reviews  of  this  Agency. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  Office  of  Government 
Ethics  for  any  purpose  consistent  with 
that  office's  mission,  including  the 
compilation  of  statistical  data. 

It  shall  be  a  routine  use  of  the  records 
in  this  system  of  records  to  disclose 
them  to  the  Department  of  Justice  when: 

(a)  SBA,  or  any  component  thereof;  or 

(b)  Any  employee  oi  SBA  in  his  or  her 
official  capacity;  or 

(c)  Any  employee  of  SBA  in  his  or  her 
individual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 


(d)  The  United  States,  where  SBA 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
the  use  of  such  records  by  the 
Department  of  Justice  is  deemed  by  SBA 
to  be  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  the  agency  determines  that 
disclosure  of  the  records  to  the 
Department  of  Justice  is  a  use  of  the 
information  contained  in  the  records 
that  is  compatible  with  the  purpose  for 
which  the  records  were  collected. 

It  shall  be  a  routine  use  of  records 
maintained  by  this  agency  to  disclose 
them  in  a  proceeding  before  a  court, 
grand  jury  or  adjudicative  body  before 
which  SBA  is  authorized  to  appear, 
when: 

(a)  SBA,  or  any  component  thereof;  or 

(b)  Any  employee  of  SBA  in  his  or  her 
official  capacity;  or 

(c)  Any  employee  of  SBA  in  his  or  her 
indi'.idual  capacity  where  the 
Department  of  Justice  has  agreed  to 
represent  the  employee;  or 

(d)  The  United  States,  where  SBA 
determines  that  litigation  is  likely  to 
affect  the  agency  or  any  of  its 
components,  is  a  party  to  litigation  or 
has  an  interest  in  such  litigation,  and 
SBA  determines  that  use  of  such  records 
is  relevant  and  necessary  to  the 
litigation,  provided,  however,  that  in 
each  case,  SBA  determines  that 
disclosure  of  the  records  to  a  court, 
grand  jury  or  other  adjudicative  body  is 
a  use  of  the  information  contained  in 
the  records  that  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  public  when:  (1)  The 
matter  under  investigation  has  become 
public  knowledge,  or  (2)  when  the 
Inspector  General  determines  that  such 
disclosure  is  necessary  (a)  to  preserve 
confidence  in  the  integrity  of  the  OIG 
investigative  process,  or  (b)  to 
demonstrate  the  accountability  of  SBA 
officers,  or  employees,  or  other 
individuals  covered  by  this  system; 
unless  the  Inspector  General  determines 
that  disclosure  of  the  specific 
information  in  the  context  of  a 
particular  case  would  constitute  an 
imwarranted  invasion  of  personal 
privacy. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  the  news  media  and 
public  when  there  exists  a  legitimate 
public  interest  [e.g.,  to  provide 
information  on  events  in  the  criminal 
process,  such  as  indictments),  or  when 
necessary  for  protection  from  imminent 
threat  to  life  or  property. 
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These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  for  the  preparation  of  reports 
to  the  President  and  Congress  on  the 
activities  of  the  Inspectors  General. 

These  records  may  be  disclosed,  as  a 
routine  use,  to  members  of  the 
President's  Council  on  Integrity  and 
Efficiency,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  or 
the  U.S.  Marshals  Service,  as  necessary, 
for  the  purpose  of  conducting 
qualitative  assessment  reviews  of  the 
investigative  operations  of  SBA  OIG  to 
ensure  that  adequate  internal  safeguards 
and  management  procedures  are 
maintained. 

POLICIES  AND  PRACTICES  FOR  STORMG, 
RETRIEVING,  ACCESSING,  RETAMMG,  AND 
DISPOSING  OF  RECORDS  M  THE  SYSTEM: 

STORAGE: 

These  records  are  maintained  in  a 
secured  electronic  database  system  and 
on  computer  disks. 

RETRIEVABUTY: 

These  records  are  indexed  by  the 
subject's  name,  subject's  Social  Security 
Niunber,  company  name,  case  number, 
agent's  name,  or  agent's  identification 
number. 

SAFEGUARDS: 

Access  to  and  use  of  these  records  is 
limited  to  those  persons  whose  official 
duties  require  such  access.  Personnel 
screening  is  employed  to  prevent 
unauthorized  disclosure. 

RETENTION  AND  DISPOSAL: 

These  records  are  retained  on 
computer  disks  and  deleted  when  the 
investigative  case  file  is  destroyed.  In 
accordance  with  established  record 
retention  schedules,  investigative  case 
files  are  maintained  in  the 
Investigations  Division's  file  room  for 
six  years  and  then  transferred  to  the 
Federal  Records  Center,  which  destroys 
them  after  fifteen  years. 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Assistant  Inspector  General  for 
Investigations  or  Designee.  See 
Appendix  A  for  address. 

NOTIFICATION  PROCEDURE: 

An  individual  may  inquire  as  to 
whether  the  system  contains  a  record 
pertaining  to  them  by  addressing  a 
request  in  person  or  in  writing  to  the 
Inspector  General.  The  address  of  OIG  is 
contained  in  Appendix  A. 

RECORD  ACCESS  PROCEDURES: 

In  response  to  a  request  by  an 
individual  to  determine  whether  the 
system  contains  a  record  pertaining  to 


him  or  her,  the  Inspector  General  will 
set  forth  the  procedures  for  gaining 
access  to  these  records.  If  there  is  no 
record  of  the  individual,  he  or  she  will 
be  so  advised. 

CONTESTMQ  RECORD  PROCEDURES: 

Individuals  desiring  to  contest  or 
amend  information  maintained  in  the 
system  should  direct  their  request  to  the 
official  listed  in  the  paragraph  above, 
stating  the  reasons  for  contesting  it  and 
the  proposed  amendment. 

RECORD  SOURCE  CATEGORIES: 

Individuals  to  whom  the  records 
pertain.  Agency  personnel,  third  party 
informants,  the  Department  of  Justice, 
the  Federal  Bureau  of  Investigation,  the 
U.S.  Marshals  Service,  and  other 
investigative  Government  agencies. 

EXEMPTWNS  CLAIMED  FOR  THE  SYSTEM: 

(1)  Pursuant  to  5  U.S.C.  522a(j)(2),  this 
system  of  records  is  exempt  from  the 
appUcation  of  all  provisions  of  section 
522a  except  sections  (b),  (c)(1)  and  (2), 
(e)(4)(A)  thorough  (F).  (e)(6),  (7),  (9), 
(10),  (11).  and  (i),  to  the  extent  that  it 
consists  of  (A)  information  compiled  for 
the  purpose  of  identifying  individual 
criminal  offenders  and  alleged  offenders 
and  consisting  only  of  identifying  data 
and  notations  of  arrests,  confinement, 
release,  and  parole  and  probation  status; 
(B)  information  compiled  for  the 
purpose  of  criminal  investigation, 
including  reports  of  informants  and 
investigators,  and  associated  with  an 
identifiable  individual;  or  (C)  reports 
identifiable  to  an  individual  compiled  at 
any  stage  of  the  process  of  enforcement 
of  the  criminal  laws  from  arrest  or 
indictment  through  release  from 
supervision.  This  system  is  exempted  in 
order  to  maintain  the  efficacy  and 
integrity  of  the  OIG's  criminal  law 
enforcement  function. 

(2)  Pursuant  to  5  U.S.C.  552a(k)(2)  and 
(k)(5),  except  as  otherwise  provided 
therein,  all  investigatory  material 
compiled  for  law  enforcement  purposes 
or  for  the  purpose  of  determining 
suitability,  eligibility,  or  qualifications 
for  Federal  civilian  employment, 
military  service.  Federal  contracts,  or 
access  to  classified  information 
contained  in  this  system  to  records  is 
exempt  from  sections  (c)(3),  (d),  (e)(1), 
(e)(4)  (G)  through  (I),  and  (f)  of  the 
Privacy  Act.  This  exemption  is 
necessary  in  order  to  protect  the 
confidentiality  of  sources  of  information 
and  to  maintain  access  to  sources 
necessary  in  making  determinations  of 
smtabili^  for  employment. 

[FR  Doc.  02-22933  Filed  9-9-02;  8:45  am) 

BIUJNCCOOE  802S-01-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlnietration 

Thlrdi>arty  War  RIalc  Uabiiity 
inaurance 

AGE»ICY:  Federal  Aviation 
Administration,  DOT. 

ACnON:  Notice  of  extension  of  aviation 
insurance. 

summary:  This  notice  contains  the  text 
of  a  memo  from  the  Secretary  of 
Transportation  to  the  President 
regarding  the  extension  of  the  provision 
of  aviation  insurance  coverage  for  U.S. 
flag  commercial  air  carrier  service  in 
domestic  and  international  operations. 

DATES:  Dates  of  extension  from  August 
18,  2002  through  October  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Helen  Kish,  Program  Analyst,  APO-3,  or 
Eric  Nelson,  Program  Analyst,  APO-3, 
Federal  Aviation  Administration,  800 
Independence  Ave.,  SW.,  Washington, 
DC  20591,  telephone  202-267-9943  or 
202-267-3090.  Or  online  at  FAA 
Insurance  Website:  http:// 
insurance.faa.gov. 

SUPPLEMENTARY  INFORMATKM: 

.On  August  9,  2002,  the  Secretary  of 
Transportation  authorized  a  60-day 
extension  of  aviation  insurance 
provided  by  the  Federal  Aviation 
Administration  as  follows: 

Memorandum  to  the  President 

"Pursuant  to  the  authority  delegated  to  me 
in  paragraph  (3)  of  Presidential 
Determination  No.  01-29  of  September  23, 
2001, 1  hereby  extend  that  determination  to 
allow  for  the  provision  of  aviation  insurance 
and  reinsurance  coverage  for  U.S.  Flag 
commercial  air  service  in  domestic  and 
international  operations  for  an  additional  60 
days. 

Pursuant  to  section  44306(c)  of  chapter  443 
of  49  U.S.C— Aviation  Insurance,  the  period 
for  provision  of  insurance  shall  be  extended 
from  August  18,  2002,  through  October  16, 
2002." 
/s/  Norman  Y.  Mineta 

Affected  Public:  Air  Carriers  who 
currently  have  Third  Party  War-Risk 
Liability  Insurance  with  the  Federal 
Aviation  Administration. 

Issued  in  Washington.  DC  on  September  4, 
2002. 

Nan'Shellabarger, 

Deputy  Director,  Office  of  Aviation  Policy  and 
Plans. 

(FR  Doc.  02-22937  Filed  &-9-02:  8:45  am] 
BILUNG  CODE  4eiO-13-M 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

[Summary  Notice  No.  PE-2002-54] 

Petitions  for  Exemption;  Summary  of 
Petitions  Received 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  petitions  for 
exemption  received. 

SUMMARY:  Pursuant  to  FAA's  rulemaking 
provisions  governing  the  application, 
processing,  and  disposition  of  petitions 
for  exemption  part  11  of  Title  14,  Code 
of  Federal  Regulations  (14  CFR),  this 
notice  contains  a  summary  of  certain 
petitions  seeking  relief  from  specified 
requirements  of  14  CFR.  The  purpose  of 
this  notice  is  to  improve  the  public's 
awareness  of,  and  participation  in,  this 
aspect  of  FAA's  regulatory  activities. 
Neither  publication  of  this  notice  nor 
the  inclusion  or  omission  of  information 
in  the  summary  is  intended  to  affect  the 
legal  status  of  any  petition  or  its  final 
disposition. 

DATES:  Comments  on  petitions  received 
must  identify  the  petition  docket 
number  involved  and  must  be  received 
on  or  before  September  30,  2002. 

ADDRESSES:  Send  comments  on  any 
petition  to  the  Docket  Management 
System,  U.S.  Department  of 
Transportation,  Room  Plaza  401,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  You  must  identify  the 
docket  number  FAA-2000-XXXX  at  the 
beginning  of  your  comments.  If  you 
wish  to  receive  confirmation  that  FAA 
received  your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  may  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  the  petition,  any 
comments  received,  and  any  final 
disposition  in  person  in  the  Dockets 
Office  between  9  a.m.  and  5  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  The  Dockets  Office  (telephone 
1-800-647-5527)  is  on  the  plaza  level 
of  the  NASSIF  Building  at  the 
Department  of  Transportation  at  the 
above  address.  Also,  you  may  review 
public  dockets  on  the  Internet  at 
h  ttp://dms.  dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Denise  Emrick  (202)  267-5174,  Office  of 
Rulemaking  (ARM-1).  Federal  Aviation 
Administration,  800  Independence 
Avenue,  SW.,  Washington,  DC  20591. 
This  notice  is  published  pursuant  to 
14  CFR  11.83  diid  11.91. 


Issued  in  Washington,  DC.,  on  September 
.5,  2002. 

Donald  P.  Byrne, 

Assistant  Chief  Counsel  for  Regulations. 

Petitions  for  Exemption 

Docket  No.:  FAA-2002-12501. 

Petitioner:  Mr.  Anthony  P.  X, 
Bothwell,  Attorney  for  ten  petitioners. 

Section  of  14  CFR  Affected:  14  CFR 
121.383(c). 

Description  of  Relief  Sought:  To 
permit  ten  petitioners  to  act  as  pilots  in 
operations  conducted  under  part  121 
after  reaching  their  60th  birthdays. 

[FR  Doc.  02-22944  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4910-13-« 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

RTCA  Special  Committee  189/ 
EUROCAE  Woridng  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  189/EUROCAE  Working 
Group  53  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  189/ 
EUROCAE  Working  Group  53:  Air 
Traffic  Services  (ATS)  Safety  and 
Interoperability  Requirements. 
DATES:  The  meeting  will  be  held 
September  16-20,  2002  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
Aeronautical  Radio,  Inc.  (ARINC).  2551 
Riva  Road,  Annapolis,  MD  21401-7435. 
FOR  FURTHER  INFORMATION  CONTACT:  (1) 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434:  Web  site  http://www.rtca.org; 
(2)  Mr.  Doug  Blyth;  (E-mail) 
rto@arinc.com;  (Phone)  410-266-2982; 
(Fax) 410-266-2047. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  Appendix  2),  notice  is 
hereby  given  for  a  Special  Committee 
189/EUROCAE  Working  Group  53 
meeting.  Note:  The  plenary  meeting  on 
Monday  and  Friday  will  be  held  in 
Building  6.  Room  6A2-3.  Rooms  will 
also  be  available  for  working  group 
meetings.  (1)  At  Building  6  use  visitor's 
parking;  (2)  On  arrival  inside  Building 
6  stop  at  the  security  desk  to  sign-in  and 
receive  a  name  badge. 

The  agenda  will  include: 
•  September  16: 


•  Opening  Pleriary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda,  Review/ 
Approval  of  Meeting  Minutes) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report 

•  September  17-19: 

•  PUB,  Publications  Integration  Sub- 
group and  Chair  meetings 

•  INTEROP,  Interoperability  Sub-group 

•  ICSPR,  Initial  Continental  Safety  and 
Performance  Requirements  Sub-group 

•  lOSPR,  Initial  Oceanic  Safety  and 
Performance  Requirements  Sub-group 

•  September  20: 

•  Closing  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review/ 
Approval  of  Meeting  Agenda) 

•  Sub-group  and  related  reports; 
Position  papers  planned  for  plenary 
agreement;  SC-189/WG-53  co-chair 
progress  report  and  wrrap-up 
Attendance  is  open  to  the  interested 

public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
membejs  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  September  3, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant.  RTCA  Advisory 
Committee. 

[FR  Doc.  02-22938  Filed  9-9-02;  8:45  am) 
BILUNG  CODE  4910-13-M 


DEPARTIMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  intent  To  Rule  on  Application 
02-04-C-OO-MDT  To  Use,  and  Impose 
and  Use  the  Revenue  From  a 
Passenger  Facility  Charge  (PFC)  at 
Harrisburg  International  Airport, 
Middletown,  PA 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  use,  and  impose  and  use 
the  revenue  from  a  PFC  at  Harrisburg 
International  Airport  under  the 
provisions  of  the  Aviation  Safety  and 
Capacity  Expansion  Act  of  1990  (Title 
IX  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
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101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 
DATES:  Comments  must  be  received  on 
or  before  October  10,  2002. 
ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Ms.  Sharon/Dabion/Manager 
HAR-ADO,  FAA,  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508, 
Camp  Hill,  PA  17011. 

In  addition,  one  copy  of  any 
comments  submitted  to  the  FAA  must 
be  mailed  or  delivered  to  David 
Holdsworth,  Deputy  Director  of 
Administration  and  Finance  of  the 
Susquehanna  Area  Regional  Airport 
Authority  at  the  following  address: 
Harrisburg  International  Airport,  208 
Airport  Drive,  Middletown, 
Pennsylvania  1 705  7 . 

Air  carriers  and  foreign  air  carriers 
may  submit  copies  of  written  comments 
previously  provided  to  the  Susquehaima 
Area  Regional  Airport  Authority  under 
section  158.23  of  part  158. 
FOR  FURTHER  INFORMATION  CONTACT:  Lori 
Ledebohm/Planner,  Airports  District 
Office,  3905  Hartzdale  Drive,  Suite  508 
Camp  Hill.  PA  17011,  717-730-2835. 
The  application  may  be  reviewed  in 
Person  at  this  same  location. 
SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  to  use,  and 
impose  and  use  the  revenue  from  a  PFC 
at  Harrisburg  International  Airport 
under  the  provisions  of  the  Aviation 
Safety  and  Capacity  Expansion  Act  of 
1990  (Title  DC  of  the  Omnibus  Budget 
Reconciliation  Act  of  1990)  (Pub.  L. 
101-508)  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  August  23.  2002.  the  FAA 
determined  that  the  application  to  use, 
and  impose.and  use  the  revenue  from  a 
PFC  submitted  by  Susquehanna  Area 
Regional  Airport  Authority  was. 
substantially  complete  within  the 
requirements  of  §  158.25  of  part  158. 
The  FAA  will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  not 
later  than  November  22,  2002. 

The  following  is  a  brief  overview  of 
the  application. 

PFC  Application  No.:  02-04-C-OO- 
MDT. 

Leve7  of  the  proposed  PFC:  $4.50. 

Proposed  charge  effective  date: 
December  1,2002. 

Proposed  charge  expiration  date:  Jime 
30,  2020. 

Total  estimated  PFC  revenue: 
$66,334,500. 

Brief  description  ofpmposed  projects: 

— Construct  Parallel  Taxiway, 

Taxilanes,  Lighting  and  Related  Work 
— ^Navaids  and  Runway  Lighting 


— Construct  Terminal  and  Related  Work 
— PFC  Application  Development 

The  following  approved  to  impose 
PFC  revenue  and  is  seeking  authority  to 
use  PFC  revenue: 
— Construct  Terminal  Loop  Road 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  to  be 
required  to  collect  PFCs:  Nonscheduled/ 
On-Demand  Air  Carriers. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Eastern  Region,  Airports  Division,  AEA- 
610. 1  Aviation  Plaza,  Jamaica,  New 
York  11434. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  docimients  germane  to  the 
application  in  person  at  the 
Susquehanna  Area  Regional  Airport 
Authority  Office. 

Issued  in  Jamaica,  New  York  on  August  30, 
2002. 

Eleanor  Schifflin. 

PFC  Program  Manager,  Eastern  Region. 
[FR  Doc.  02-22942  Filed  9-9-02;  8:45  am] 

BHJJNG  CODE  491fr-13-M 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2001-8677;  Notice  5] 

Public  Meeting  on  Early  Warning 
Reporting  Procedures;  Correction 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA). 
Department  of  Transportation. 
ACTION:  Notice;  correction. 

SUMMARY:  NHTSA  published  a 
document  in  the  Federal  Register  of 
August  29,  2002,  concerning  a  public 
meeting  to  discuss  the  manner  in  which 
Early  Warning  Reporting  (EWR) 
information  will  be  submitted  to,  and 
retained  by,  the  agency.  That  document 
contained  an  error  in  the  DATES  caption, 
i.e.,  the  day  of  the  week  for  the  public 
meeting  was  incorrect. 
FOR  FURTHER  INFORMATION  CONTACT:  Julia 
Goldson  at  (202)  366-9944  or  at 
jgoldson@nh  tsa.dot.gov. 

Correction 

In  the  Federal  Register  of  August  29, 
2002.  in  FR  Doc.  02-22081,  on  page 
55448.  in  the  second  column,  correct 
the  DATES  caption  to  read: 
DATES:  The  Agency's  public  meeting 
relating  to  EWR  data  submission  will  be 
held  on  Tuesday,  September  24.  2002, 


beginning  at  10  a.m.  in  Room  2230  of 
the  United  States  Department  of 
Transportation,  400  Seventh  St.,  SW., 
(NASSIF  Building),  Washington,  DC 
20590. 

Issued  on:  September  3.  2002. 
Kennetli  N.  Weinstein. 
Associate  Administrator  for  Enforcement. 
[FR  Doc.  02-22936  Filed  9-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Docket  No.  NHTSA-2002-13219] 

Notice  of  Receipt  of  Petition  for 
Decision  That  Nonconforming  2002 
Ferrari  360  Passenger  Cars 
Manufactured  Before  September  1, 
2002  Are  Eligible  for  Importation 

AGENCY:  National  Highway  Traffic 

Safety  Administration,  DOT. 

ACTKm:  Notice  of  receipt  of  petition  for 

decision  that  nonconforming  2002    • 

Ferrari  360  passenger  cars  manufactured 

before  September  1 ,  2002  are  eligible  for 

importation. 

SUMMARY:  This  document  announces 
receipt  by  the  National  Highway  Traffic 
Safety  Administration  (NHTSA)  of  a 
petition  for  a  decision  that  2002  Ferrari 
360  passenger  cars  manufactured  before 
September  1,  2002  that  were  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 
safety  standards  are  eligible  for 
importation  into  the  United  States 
because  (1)  they  are  substantially 
similar  to  vehicles  that  were  originally 
manufactured  for  importation  into  and 
sale  in  the  United  States  and  that  were 
certified  by  their  manufacturer  as 
complying  with  the  safety  standards, 
and  (2)  they  are  capable  of  being  readily 
altered  to  conform  to  the  standards. 
DATES:  The  closing  date  for  conunents 
on  the  petition  is  October  10,  2002. 
ADDRESSES:  Comments  should  refer  to 
the  docket  number  and  notice  number, 
and  be  submitted  to:  Docket 
Management,  Room  PI^-401,  400 
Seventh  St..  SW.,  Washington,  DC 
20590.  [Docket  hours  are  frt)m  9  am  to 
5  pm]. 

FOR  FURTHER  INFORMATION  CONTACT: 
Luke  Loy,  Office  of  Vehicle  Safety 
Compliance.  NHTSA  (202-366-5308). 
SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  priginally 
manufactured  to  conform  to  all 
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applicable  Federal  motor  vehicle  safety 
standards  shall  be  rehised  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  anid 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conaments  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

G&K  Automotive  Conversion,  Inc.  of 
Santa  Anna,  California  ("G&K") 
(Registered  Importer  90-007)  has 
petitioned  NHTSA  to  decide  whether 
2002  Ferrari  360  passenger  cars 
m£mufactured  before  September  1,  2002 
are  eligible  for  importation  into  the 
United  States.  The  vehicles  which  G&K 
believes  are  substantially  similar  are 
2002  Ferrari  360  passenger  cars 
manufactured  before  September  1,  2002 
that  were  manufactured  for  importation 
into,  and  sale  in,  the  United  States  and 
certified  by  their  manufacturer  as 
conforming  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

The  petitioner  claims  that  it  carefully 
compared  non-U.S.  certified  2002 
Ferrari  360  passenger  cars  manufactured 
before  September  1,  2002  to  their  U.S.- 
certified  counterparts,  and  found  the 
vehicles  to  be  substantially  similar  with 
respect  to  compliance  with  most  Federal 
motor  vehicle  safety  standards. 

G&K  submitted  information  with  its 
petition  intended  to  demonstrate  that 
non-U.S.  certified  2002  Ferrari  360 
passenger  cars  manufactured  before 
September  1,  2002,  as  originally 
manufactured,  conform  to  many  Federal 
motor  vehicle  safety  standards  in  the 
same  manner  as  their  U.S.  certified 
counterparts,  or  are  capable  of  being 
readily  altered  to  conform  to  those 
standards. 

Specifically,  the  petitioner  claims  that 
non-U.S.  certified  2002  Ferrari  360 
passenger  cars  manufactured  before 
September  1,  2002  are  identical  to  their 
U.S.  certified  counterparts  with  respect 


to  compliance  with  Standard  Nos.  102 
Tmnsmission  Shift  Lever  Sequence 
*  *  *.,  103  Defrosting  and  Befogging 
Systems,  104  Windshield  Wiping  and 
Washing  Systems,  106  Brake  Hoses,  109 
New  Pneumatic  Tires,  113  Hood  Latch 
Systems.  116  Brake  Fluid.  124 
Accelerator  Control  Systems,  135 
Passenger  Car  Brake  Systems,  202  Head 
Restraints,  204  Steering  Control 
Rearward  Displacement,  205  Glazing 
Materials,  206  Door  Locks  and  Door 
Retention  Components,  207  Seating 
Systems,  212  Windshield  Retention.  216 
Roof  Crush  Resistance,  219  Windshield 
Zone  Intrusion,  and  302  Flammability  of 
Interior  Materials. 

Petitioner  also  contends  that  the 
vehicles  are  capable  of  being  readily 
altered  to  meet  the  following  standards, 
in  the  manner  indicated: 

Standard  No.  101  Controls  and 
Displays:  (a)  Substitution  of  the  word 
"Brake"  for  the  ECE  warning  sjonbol  on 
the  markings  for  the  brake  failure 
indicator  lamp;  (b)  modification  of  the 
speedometer  to  read  in  miles  per  hour. 
The  petitioner  states  that  the  instrument 
cluster  will  be  modified  by  installing  a 
microchip  and  downloading  U.S.- 
version  software  information  which  will 
result  in  the  seat  belt  warning  symbol 
and  other  warning  emblems  reading 
appropriately  in  English. 

Standard  No.  108  Lamps,  Reflective 
Devices  and  Associated  Equipment:  (a) 
Installation  of  U.S. -model  front  and  rear 
sidemarker  assemblies;  (b)  modification 
of  the  tail  lamp  assembly  wiring  (by 
welding  the  circuit  in  the  tail  lamp 
assembly)  so  that  the  tail  lamps  will 
operate  in  the  same  maimer  as  those  on 
the  vehicle's  U.S. -certified  counterpart. 

Standard  No.  110  Tire  Selection  and 
Rims:  installation  of  a  tire  information 
placard. 

Standard  No.  Ill  Rearview Mirror: 
inscription  of  the  required  warning 
statement  on  the  face  of  the  passenger 
side  rearview  mirror. 

Standard  No.  114  Theft  Protection: 
installation  of  a  microchip  in  the 
instrument  cluster  and  downloading  of 
U.S. -version  software  information  so 
that  the  vehicle  complies  with  the 
standard. 

Standard  No.  118  Power  Window 
Systems:  inspection  of  all  vehicles  and 
installation,  on  vehicles  that  are  not 
already  so  equipped,  of  a  relay  in  the 
power  window  control  circuit  so  that 
the  window  transport  mechanism  is 
inoperative  when  the  ignition  switch  is 
in  the  "off'  position. 

Standard  No.  201  Occupant 
Protection  in  Interior  Impact:  inspection 
of  all  vehicles  and  installation,  on 
vehicles  that  are  not  already  so 
equipped,  of  trim  components  that  are 


necessary  to  comply  with  the  upper 
interior  impact  requirements  of  the 
standard. 

Standard  No.  208  Occupant  Crash 
Protection:  inspection  of  all  vehicles 
and  replacement  of  the  driver's  and 
passenger's  side  air  bags,  knee  Bolsters, 
air  bag  control  units,  and  seat  belts  if 
they  are  not  identical  to  the  U.S.-model 
components.  The  petitioner  states  that 
the  vehicles  are  equipped  with  Type  2 
combination  lap  and  shoulder  belts 
which  are  identical  to  those  installed  on 
the  U.S.  certified  counterpart  vehicle. 
According  to  the  petitioner,  these  seat 
belts  are  automatic,  self-tensioning,  and 
capable  of  being  released  by  means  of  a 
single  red  push  button. 

Standard  No.  209  Seat  Belt 
Assemblies:  inspection  of  all  vehicles 
and  replacement  of  the  seat  belt 
assemblies  with  U.S.-model  components 
on  vehicles  that  are  not  abeady  so 
equipped. 

Standard  No.  210  Seat  Belt  Assembly 
Anchorages:  inspection  of  all  vehicles 
and  replacement  of  the  seat  belt 
assembly  anchorages  and  components 
with  U.S.-model  tether  anchorage 
components  on  vehicles  that  are  not 
already  so  equipped. 

Standard  No.  214  Side  Impact 
Protection:  inspection  of  all  vehicles 
and  installation  of  U.S.-model  doors  on 
vehicles  that  are  not  equipped  with 
factory  installed  door  beams. 

Standard  No.  225  Child  Restraint 
Anchorage  Systems:  installation  of  U.S.- 
model  tether  anchorages. 

Standard  No.  301  Fuel  System 
Integrity:  replacement  of  the  charcoal 
canister,  air  pump,  fuel  filler  neck,  and  " 
rollover  valve  with  U.S.-model 
components,  providing  a  sufficient 
connection  between  the  fuel  tank  and 
the  U.S.-model  fuel  filler  neck. 

Because  the  petitioner  is  only  seeking 
import  eligibility  for  2002  Ferrari  360 
passenger  cars  manufactured  before 
September  1,  2002,  those  vehicles  will 
not  have  to  be  conformed  to  the 
requirements  of  Standard  No.  401 
Interior  Trunk  Release. 

The  petitioner  states  that  the  fi-ont  and 
rear  bumpers  of  the  vehicle  will  be 
replaced  with  U.S.-model  components 
to  meet  the  requirements  of  the  Bumper 
Standard  found  in  49  CFR  part  581. 

The  petitioner  also  states  that  all 
vehicles  will  be  inspected  prior  to 
importation  to  ensure  that  all  required 
anti-theft  devices  identical  to  those 
found  on  the  U.S.  certified  counterpart 
vehicles  are  installed.  Any 
modifications  necessary  to  achieve 
compliance  with  the  Theft  Prevention 
Standard  in  49  CFR  part  541  will  be 
made  at  that  time. 
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In  addition,  the  petitioner  states  that 
a  vehicle  identification  number  (VIN) 
plate  must  be  affixed  to  the  vehicles  so 
that  it  is  readable  from  outside  the 
driver's  windshield  pillar,  and  a 
reference  and  certification  label  must  be 
affixed  to  the  edge  of  the  driver's  side 
door  or  to  the  latch  post  nearest  the 
driver  to  meet  the  requirements  of  49 
CFR  part  565. 

Lastly,  the  petitioner  states  that  a 
certification  label  will  be  affixed  to  the 
driver's  side  doorjamb  to  meet  the 
requirements  of  the  vehicle  certification 
regulations  in  49  CFR  part  567. 

Interested  persons  are  invited  to 
submit  comments  on  the  petition 
described  above.  Comments  should  refer 
to  the  docket  number  and  be  submitted 
to:  Docket  Management,  Room  PL-401, 
400  Seventh  St.,  SW.,  Washington,  DC 
20590.  [Docket  hours  are  from  9  am  to 
5  pm).  It  is  requested  but  not  required 
that  10  copies  be  submitted. 

All  comments  received  before  the 
close  of  business  on  the  closing  date 
indicated  above  will  be  considered,  and 
will  be  available  for  examination  in  the 
docket  at  the  above  address  both  before 
and  after  that  date.  To  the  extent 
possible,  comments  filed  after  the 
closing  date  will  also  be  considered. 
Notice  of  final  action  on  the  petition 
will  be  published  in  the  Federal 
Register  pursuant  to  the  authority 
indicated  below. 

Authority:  49  U.S.C.  3014l(aKl)(A)  and 
{b)(l);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 

Issued  on:  September  5,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
[PR  Doc.  02-22950  Filed  9-9-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Administration 

[Doctot  No.  NHTSA-2002-11878:  Notice  2] 

Decision  That  Nonconforming  2001 
and  2002  Porsche  GT2  Passenger  Cars 
Are  Eligible  for  importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  tNHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  nonconforming  2001  and  2002 
Porsche  GT2  passenger  cars  are  eligible 
for  importation. 

SUMMARY:  This  notice  aimoimces  the 
decision  by  NHTSA  that  2001  and  2002 
Porsche  GT2  passenger  cars  not 
originally  manufactured  to  comply  with 
all  applicable  Federal  motor  vehicle 


safety  standards  (FMVSS)  are  eligible 
for  importation  into  the  United  States. 
The  2001  Porsche  GT2  is  eligible  for 
importation  because  it  has  safety 
features  that  comply  with,  or  are 
capable  of  being  altered  to  comply  all 
applicable  FNfVSS.  The  2002  Porsche 
GT2  is  eligible  for  importation  because 
it  is  substantially  similar  to  a  vehicle 
originally  manufactiired  for  importation 
into  and  sale  in  the  United  States  and 
certified  by  its  manufacturer  as 
complying  with  the  safety  standards 
(the  U.S.  certified  version  of  the  2002 
Porsche  GT2),  and  it  is  capable  of  being 
readily  altered  to  conform  to  the 
standards. 

DATES:  This  decision  is  effective  as  of 

the  date  of  its  publication  in  the  Federal 

Register. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Marilynne  Jacobs,  Office  of  Vehicle 
Safety  Comphance.  NHTSA  (202-366- 
2832). 

SUPPLEMENTARY  INFORMATION: 
Background 

Under  49  U.S.C.  30141(a)(1)(A).  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  FMVSS  shall  be  refused 
admission  into  the  United  States  unless 
NHTSA  has  decided  that  the  motor 
vehicle  is  substantially  similar  to  a 
motor  vehicle  originally  manufactured 
for  importation  into  and  sale  in  the 
United  States,  certified  under  49  U.S.C. 
30115,  and  of  the  same  model  year  as 
the  model  of  the  motor  vehicle  to  be 
compared,  and  is  capable  of  being 
readily  altered  to  conform  to  all 
applicable  FMVSS. 

Where  there  is  no  substantially 
similar  U.S.-certified  motor  vehicle,  49 
U.S.C.  30141(a)(1)(B)  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  data  or  such  other 
evidence  as  NHTSA  decides  to  be 
adequate. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufactiu-ers  or 
importers  who  have  registered  with 
NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7.  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conmients  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 


publishes  this  decision  in  the  Federal 
Register. 

Northern  California  Diagnostic 
Laboratories,  Inc.  of  Napa.  California 
("NCDL")  (Registered  Importer  92-011) 
petitioned  NHTSA  to  decide  whether 
2002  Porsche  GT2  passenger  cars  are 
eligible  for  importation  into  the  United 
States.  Shortly  after  NCDL's  petition 
was  filed,  J.K.  Technologies.  L.L.C.  of 
Baltimore,  Maryland  ("J.K.")  (Registered 
Importer  90-006)  separately  petitioned 
NHTSA  to  decide  whether  2001  and 
2002  Porsche  GT2  passenger  cars  are 
eligible  for  importation.  NHTSA 
published  notice  of  these  petitions  on 
April  9,  2002  (67  FR  17115)  to  afford  an 
opportunity  for  public  comment.  The 
reader  is  referred  to  that  notice  for  a 
thorough  description  of  the  petitions. 

One  comment  was  received  in 
response  to  the  notice  of  the  petitions. 
This  was  from  Porsche  Cars  North 
America,  Inc.  ("Porsche"),  the  U.S. 
representative  of  Porsche  AG,  the 
vehicles'  manufacturer.  In  its  comment, 
Porsche  stated  that  it  did  not 
manufacture  and  certify  for  importation 
into  and  sale  in  the  United  States  any 
model  year  2001  Porsche  911  GT2 
passenger  car.  Porsche  stated  that  J.K. 
may  have  confused  the  2001  Porsche 
911  GT2  with  the  2001  Porsche  911 
Turbo,  which  it  did  offer  for  sale  in  the 
United  States.  Porsche  contended  that 
there  are  substantial  differences 
between  the  non-U.S.  certified  2001 
Porsche  911  GT2  and  the  U.S.  certified 
2001  Porche  911  Turbo  that  preclude 
those  vehicles  from  being  found  to  be 
substantially  similar.  Porsche  submitted 
no  comments  regarding  the  2002 
Porsche  GT2. 

From  its  review  of  the  information 
submitted  by  the  petitioners,  the  agency 
has  concluded  that  the  2002  Porsche 
GT2  is  eligible  for  importation  under  49 
U.S.C.  30141(a)(1)(A)  based  on  its 
substantial  similarity  to  the  U.S.- 
certified  model  and  its  capability  of 
being  readily  altered  to  conform  to  the 
standards. 

With  regard  to  the  2001  model, 
NHTSA  has  considered  Porsche's 
comments  and  confirmed  that  it  did  not 
certify  a  2001  Porsche  GT2  for 
importation  into  and  sale  in  the  United 
States.  However,  the  factory-issued  sales 
literature  for  the  German  versions  of  the 
2001  and  2002  Porsche  GT2  ( "Der  911 
GT2"  Catalog  Nos.  WVK  178  410  D/WW 
11/00  and  WVK  202  310  02  D/WW  8/ 
01)  show  that  those  vehicles  have 
identical  mechanical  and  dimensional 
specifications.  In  light  of  this 
circimistance,  the  agency  has  decided  to 
grant  import  eligibility  to  the  2001 
Porsche  GT2  even  though  there  is  no 
U.S.-certified  version  of  that  vehicle. 
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The  agency  is  making  this  decision 
under  49  U.S.C.  30141(a)(1)(B),  which, 
as  previously  noted,  permits  a 
nonconforming  motor  vehicle  to  be 
admitted  into  the  United  States  if  its 
safety  features  comply  with,  or  are 
capable  of  being  altered  to  comply  with, 
all  applicable  FMVSS  based  on 
destructive  test  or  such  other  evidence 
as  NHTSA  decides  to  be  adequate.  In 
this  instance,  the  factory-issued  sales 
literature,  which  reveals  the  German 
2001  Porsche  GT2  to  be  identical  in 
mechanical  and  dimensional 
specifications  to  the  German  2002 
Porsche  GT2,  provides  adequate 
evidence  that  the  2001  model  is  capable 
of  being  altered  to  comply  with  the 
FKfVSS,  when  coupled  with  the  fact 
that  there  is  a  U.S. -certified  coimterpart 
for  the  2002  model,  and  the  agency's 
finding  that  the  non-U.  S.  certified  2002 
model  is  capable  of  being  readily  altered 
to  conform  to  the  FMVSS. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  VCP-20  is  the  vehicle 
eligibility  number  assigned  to  2001 
Porsche  GT2  passenger  cars  and  VSP- 
388  is  the  vehicle  eligibility  number 
assigned  to  2002  Porsche  GT2  passenger 
cars  admissible  under  this  notice  of 
final  decision.  • 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
2001  Porsche  GT2  passenger  cars  that 
were  not  originally  manufactvued  to 
comply  with  all  apphcable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  have  safety  features 
that  comply  with,  or  are  capable  of 
being  altered  to  comply  with,  all 
applicable  Federal  motor  vehicle  safety 
standards.  In  addition,  the  agency 
decides  that  2002  Porsche  GT2 
passenger  cars  that  were  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards  are  eligible  for  importation 
into  the  United  States  because  they  are 
substantially  similar  to  2002  Porsche 
GT2  passenger  cars  originally 
manufactured  for  sale  in  the  United 
States  and  certified  under  49  U.S.C. 
30115,  and  are  capable  of  being  readily 
altered  to  conform  to  all  applicable 
Federal  motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A). 
(a)(1)(B).  and  (b)(1);  49  CFR  593.8; 


delegations  of  authority  at  49  CFR  1.50  and 
501.8. 

Issued  on:  September  5,  2002. 
Marilynne  Jacobs, 

Director,  Office  of  Vehicle  Safety  Compliance. 
(PR  Doc.  02-22949  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  4910-S9-P 


DEPARTMENT  OF  TRANSPORTATION 

National  Highway  Traffic  Safety 
Adminietration 

[Docket  No.  NHTSA-2002-13220] 

Decision  That  Certain  Nonconfotming 
Motor  Vehicles  Are  Eligible  for 
Importation 

AGENCY:  National  Highway  Traffic 
Safety  Administration  (NHTSA),  DOT. 
ACTION:  Notice  of  decision  by  NHTSA 
that  certain  nonconforming  motor 
vehicles  are  eligible  for  importation. 

SUMMARY:  This  document  announces 
decisions  by  NHTSA  that  certain  motor 
vehicles  not  originally  manufactiu^d  to 
comply  with  all  applicable  Federal 
motor  vehicle  safety  standards  are 
eligible  for  importation  into  the  United 
States  because  they  are  substantially 
similar  to  vehicles  originally 
manufactured  for  importation  into  and/ 
or  sale  in  the  United  States  and  certified 
by  their  manufacturers  as  complying 
with  the  safety  standards,  and  they  are 
capable  of  being  readily  altered  to  ' 
conform  to  the  standards. 
DATES:  These  decisions  are  effective  as 
of  the  date  of  their  publication  in  the 
Federal  Register. 

FOR  FURTHER  INFORMATION  CONTACT: 
Marilynne  Jacobs,  Office  of  Vehicle 
Safety  Compliance,  NHTSA  (202-366- 
2832). 

SUPPLEMENTARY  INFORMATION: 

Background 

Under  49  U.S.C.  30141(a)(1)(A),  a 
motor  vehicle  that  was  not  originally 
manufactured  to  conform  to  all 
applicable  Federal  motor  vehicle  safety 
standards  shall  be  refused  admission 
into  the  United  States  unless  NHTSA 
has  decided  that  the  motor  vehicle  is 
substantially  similar  to  a  motor  vehicle 
originally  manufactured  for  importation 
into  and  sale  in  the  United  States, 
certified  under  49  U.S.C.  30115,  and  of 
the  same  model  year  as  the  model  of  the 
motor  vehicle  to  be  compared,  and  is 
capable  of  being  readily  altered  to 
conform  to  all  applicable  Federal  motor 
vehicle  safety  standards. 

Petitions  for  eligibility  decisions  may 
be  submitted  by  either  manufacturers  or 
importers  who  have  registered  with 


NHTSA  pursuant  to  49  CFR  part  592.  As 
specified  in  49  CFR  593.7,  NHTSA 
publishes  notice  in  the  Federal  Register 
of  each  petition  that  it  receives,  and 
affords  interested  persons  an 
opportunity  to  comment  on  the  petition. 
At  the  close  of  the  comment  period, 
NHTSA  decides,  on  the  basis  of  the 
petition  and  any  conunents  that  it  has 
received,  whether  the  vehicle  is  eligible 
for  importation.  The  agency  then 
publishes  this  decision  in  the  Federal 
Register. 

NHTSA  received  petitions  from 
registered  importers  to  decide  whether 
the  vehicles  listed  in  Armex  A  to  this 
notice  are  eligible  for  importation  into 
the  United  States.  To  afford  an 
opportunity  for  public  comment, 
NHTSA  published  notice  of  these 
petitions  as  specified  in  Aimex  A.  The 
reader  is  referred  to  those  notices  for  a 
thorough  description  of  the  petitions. 
No  comments  were  received  in  response 
to  these  notices.  Based  on  its  review  of 
the  information  submitted  by  the 
petitioners,  NHTSA  has  decided  to  grant 
the  petitions. 

Vehicle  Eligibility  Number  for  Subject 
Vehicles 

The  importer  of  a  vehicle  admissible 
under  any  final  decision  must  indicate 
on  the  form  HS-7  accompanying  entry 
the  appropriate  vehicle  eligibility 
number  indicating  that  the  vehicle  is 
eligible  for  entry.  Vehicle  eligibility 
numbers  assigned  to  vehicles  admissible 
under  this  decision  are  specified  in 
Annex  A. 

Final  Decision 

Accordingly,  on  the  basis  of  the 
foregoing,  NHTSA  hereby  decides  that 
each  motor  vehicle  listed  in  Annex  A  to 
this  notice,  which  was  not  originally 
manufactured  to  comply  with  all 
applicable  Federal  motor  vehicle  safety 
standards,  is  substantiaUy  similar  to  a 
motor  vehicle  manufactiued  for 
importation  into  and/or  sale  in  the 
United  States,  and  certified  imder  49 
U.S.C.  30115,  as  specified  in  Annex  A, 
and  is  capable  of  being  readily  altered 
to  conform  to  all  applicable  Federal 
motor  vehicle  safety  standards. 

Authority:  49  U.S.C.  30141(a)(1)(A)  and 
(b)(1);  49  CFR  593.8;  delegations  of  authority 
at  49  CFR  1.50  and  501.8. 


Issued  on:  September  5,  2002. 
Marilynne  Jacafas, 

Virector,  Office  of  Vehicle  Safety  Compliance. 

Annex  A 

Nonconforming  Motor  Vehicles  Decided 
To  Be  Eligible  for  Importation 

1.  Docket  No.  NHTSA-2002-11881 

Nonconforming  Vehicle:  1999,  2001 
BMW  3  Series  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicle:  1999.  2001  BMW  3  Series 
passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 
16147  (April  4,  2002). 

Vehicle  Eligibility  Number:  VSP-379. 

2.  Docket  No.  NHTSA-2002-11780 

Nonconforming  Vehicles:  2001  and 
2002  Vespa  ET2  and  ET4  motor 
scooters. 

Substantially  similar  U.S.-certified 
vehicles:  2001  and  2002  Vespa  ET2  and 
ET4  motor  scooters. 

Notice  of  Petition  Published  at:  67  FR 
13823  (March  26,  2002). 

Vehicle  Eligibility  Number:  VSP-378. 

3.  Docket  No.  NHTSA-2002-11879 

Nonconforming  Vehicle:  1980  General 
Motors  Jimmy  multipurpose  passenger 
vehicles. 

Substantially  similar  U.S.-certified 
vehicle:  1980  General  Motors  Jimmy 
multipiupose  passenger  vehicles. 

Notice  of  Petition  Pubhshed  at:  67  FR 
22488  (May  3,  2002). 

Vehicle  Eligibility  Number:  VSP-383. 

4.  Docket  No.  NHTSA-2002-11880 

Nonconforming  Vehicles:  1978 
General  Motors  Blazer  multipurpose 
passenger  vehicles. 

Substantially  similar  U.S.-certified 
vehicles:  1978  General  Motors  Blazer 
multipiupose  passenger  vehicles. 

Notice  of  Petition  Published  at:  67  FR 
21796  (May  1,  2002). 

Vehicle  Eligibihty  Number:  VSP-384 

5.  Docket  No.  NHTSA-2002-12047 

Nonconforming  Vehicle:  2001  Jeep 
Grand  Cherokee  multipurpose  passenger 
vehicles. 


Substantially  similar  U.S.-certified 
vehicle:  2001  Jeep  Grand  Cherokee 
multipurpose  passenger  vehicles. 

Notice  of  Petition  Published  at:  67  FR 

18679  (April  16,  2002). 

Vehicle  Eligibility  Number:  VSP-382 

6.  Docket  No.  NHTSA-2002-12048 

Nonconforming  Vehicles:  1999,  2000, 
2001  Mercedes  Benz  CLK  passenger 
cars. 

Substantially  similar  U.S.-certified 
vehicles:  1999,  2000,  2001  Mercedes 
Benz  CLK  passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 
18678  (April  16,  2002). 

Vehicle  Eligibility  Niunber:  VSP-380. 

7.  Docket  No.  NHTSA-2002-12046 

Nonconforming  Vehicle:  2000,  2001 
Mercedes  Benz  SLK  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicle:  2000,  2001  Mercedes  Benz  SLK 
passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 

18680  (April  16,  2002). 

Vehicle  Eligibility  Number:  VSP-381. 

8.  Docket  No.  NHTSA-2002-12316 

Nonconforming  Vehicles:  1999,  2000, 
2001,  2002  Mercedes  Benz  S  Class 
(W220)  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1999,  2000,  2001,  2002 
Mercedes  Benz  S  Class  (W  220) 
passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 
38314  (June  3,  2002). 

Vehicle  Eligibility  Number:  VSP-387. 

9.  Docket  No.  NHTSA-2002-12317 

Nonconforming  Vehicles:  1997, 1998, 
1999,  2000  Mercedes  Benz  SL  Class 
(W129)  passenger  cars. 

Substantially  similar  U.S.-certified 
vehicles:  1997, 1998, 1999,  2000 
Mercedes  Benz  SL  Class  (W129) 
passenger  cars. 

Notice  of  Petition  Published  at:  67  FR 
36664  (May  24,  2002). 

Vehicle  Eligibility  Niunber:  VSP-386. 

[FR  Doc.  02-22951  Filed  9-9-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Reeearch  and  Special  Programs 
Admintstratlon 

Office  of  Hazardous  Materials  Safety; 
Notice  of  Delaya  In  Proceesing  of 
Exemption  Applications 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  applications  delayed 
more  than  180  days. 

SUMMARY:  In  accordance  with  the 
requirements  of  49  U.S.C.  5117(c),  RSPA 
is  publishing  the  following  list  of 
exemption  applications  that  have  been 
in  process  for  180  days  or  more.  The 
reason(s)  for  delay  and  the  expected 
completion  date  for  action  on  each 
application  is  provided  in  association 
with  each  identified  application. 
FOR  FURTHER  INFORMATION  CONTACT:  ). 
Suzaime  Hedgepeth,  Director,  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals,  Research  and  Special 
Programs  Administration,  U.S. 
Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590-0001.  (202)  366-4535. 

Key  to  "Reasons  for  Delay" 

1.  Awaiting  additional  information 
from  applicant. 

2.  Extensive  public  comment  under 
review. 

3.  Application  is  technically  complex 
and  is  of  significant  impact  or 
precedent-setting  and  requires  extensive 
analysis. 

4.  Staff  review  delayed  by  other 
priority  issues  or  volume  of  exemption 
applications. 

Meaning  of  Application  Number 
Su£5xes 

N — New  application 
M — Modification  request 
PM — Party  to  application  with 
modification  request 

Issued  in  Washington,  DC.  on  September  4. 
2002. 
|.  Suzanne  Hedgepeth, 

Director,  Office  of  Hazardous  Materials 
Exemptions  and  Approvals. 


Application  No. 


Applicant 


Reason  for 
delay 


Estimated  date 
of  completion 


11862-N 
11927-N 
12381-N 
12412-N 
12440-N 
12571-N 
12630-N 
12648-N 


New  Exemption  Applications 

The  BOC  Group,  Mun^y  Hill,  NJ 

Alaska  Marine  Lines,  Inc.,  Seattle,  WA  

Ideal  Chemical  &  Supply  Co.,  Memphis,  TN 

Great  Westem  Chemical  Company,  Portland,  OR 

Luxfer  Inc.,  Riverside,  CA 

Air  Pnxlucts  &  Chemicals,  Inc.,  Allentown,  PA 

Chemetall  GmbH  Gesellschaft,  Langelsheim,  DE 

Stress  Engineering  Services,  Inc.,  Houston,  TX  


09/30/2002 

12/31/2002 

11/29/2002 

11/29/2002 

09/30/2002 

09/30/2002 

09/30/2002 

09/30/2002 
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12676-N 
12701-N 
12706-N 
12715-N 
12718-N 
12751-N 
12843-N 
12845-N 
12859-N 
12867-N 
12874-N 
12900-N 
12902-N 
12904-N 
12921-N 
12929-N 
12941-N 
12950-N 
12960-N 
12966-N 

4884-M  . 

706a-M  . 

7277-M  . 

8162-M  . 

8308-M   . 

8308-M  . 

8495-M  . 

8554-M  . 

871 8-M  . 

10019-M 

10440-M 

11327-M 

11373-M 

11380-M 

11537-M 

11769-M 

11769-M 

11769-M 

11791-M 

11850-M 

11860-M 

11911-M 

11911-M 

12065-M 

12443-M 

12449-M 

12599-M 

12866-M 


Hawks  Logistics,  Edmond,  OK  

Fuel  Cell  Components  &  Integrators,  Inc.,  Hauppauge,  NY  

Raufoss  Composites  AS,  Raufoss,  NO 

Arluinsas  Eastman  Division,  Eastman  Chemical  Co.,  Batesville,  AR 

Weldship  Corporations,  Bethlehem,  PA  

Defense  Technology  Corporation,  Casper,  WY  

United  States  Enrichment  Corporation,  Bethesda,  MD 

Qantas  Ainways  Limited,  Los  Angeles,  CA 

Atlantic  Research  Corporation,  Gainesville,  VA  

G.L.I.  Citergaz,  964  Civray,  FR  

Zomeworks  Corporation,  Albuquerque,  NM  

Syngenta  Crop  Protection,  Inc.,  Greenstwro,  NC  

C&S  Railroad  Corp.,  Jim  Thorpe,  PA 

Chemex  Corp.,  San  Juan,  PR 

GATX  Rail,  Chicago,  IL  

Matheson  Tri-Gas,  East  Rutherford,  NJ  

The  Neiman  Marcus  Group,  Longview,  TX  

Walnut  Industries,  Inc.,  Bensalem,  PA  

Intemational  Fuel  Cells,  South  Windsor,  CT  

Scientific  Cylinder  Corporation,  Englewood,  CO 

Modifications  to  Exemptions 

Matheson  Tri-Gas,  East  Rutherford,  NJ  

Federal  Express,  Memphis,  TN  

Stnjctural  Composites  Industries.  Pomona,  CA  

Structural  Composites  Industries,  Pomona,  CA  

Tradewind  Enterprises,  Inc.,  Hillstxjro,  OR  

American  Courier  Express  Corporation,  Miramar,  FL 

Kidde  Aerospace,  Wilson,  NC  

Orica  USA  Inc.,  Englewood,  CO  

Structural  Composites  Industries,  Pomona,  CA  

Structural  Composites  Industries,  Pomona,  CA  

MASS  Systems  (A  Unit  of  Ameron  Global,  Inc.),  Baldwin  Park,  CA  . 

Phoenix  Services,  Inc.,  Pasadena,  MD  

Chemical  Resources,  Inc.,  Louisville,  KY  

Baker  Atlas  (Houston  Technology  Center),  Houston,  TX  

XI  Jones  Chemicals.  Inc.,  Milford,  VA  

Great  Western  Chemical  Company,  Portland,  OR 

Great  Western  Chemical  Company,  Portland,  OR 

Hydrite  Chemical  Company,  Brookfield,  Wl  

The  Coleman  Company,  Inc.,  Wichita,  KS 

Air  Transport  Association,  Washington,  DC  

GATX  Rail,  Chicago,  IL  

Transfer  Flow,  Inc.,  Chico,  CA  

Transfer  Flow,  Inc.,  Chico,  CA  

Petrolab  Company,  

Dow  Reichhold  Specialty  Latex,  LLC,  Chickamauga,  GA 

Chlorine  Service  Company,  Inc.,  Kingwood,  TX  

Voltaix,  Inc.,  North  Branch,  NJ  

Delta  Air  Lines  (Technical  Operations  Center),  Atlanta,  GA 


Reason  for 
delay 


Estimated  date 
of  completion 


09/30/2002 
10/31/2002 
10/31/2002 
10/31/2002 
10/31/2002 
09/30/2002 
10/31/2002 
09/30/2002 
10/31/2002 
10/31/2002 
09/30/2002 
10/31/2002 
09/30/2002 
09/30/2002 
10/31/2002 
11/29/2002 
11/29/2002 
11/29/2002 
11/29/2002 
11/29/2002 


10/31/2002 
10/31/2002 
10/31/2002 
10/31/2002 
10/31/2002 
10/31/2002 
1 1/29/2002 
10/31/2002 
10/31/2002 
10/31/2002 
10/31/2002 
1 1/29/2002 
11/29/2002 
10/31/2002 
10/31/2002 
09/30/2002 
09/30/2002 
11/29/2002 
10/31/2002 
11/29/2002 
10/31/2002 
10/29/2002 
11/29/2002 
10/31/2002 
11/29/2002 
09/30/2002 
10/31/2002 
09/30/2002 


[FR  Doc.  02-22953  Filed  9-9-02;  8:45  am) 

nUJNG  CODE  4910-60-M 

DEPARTMENT  OF  TRANSPORTATION 

ResMrch  and  Special  ProgiBms 
Administration 

Pipeline  Safety:  Safety  of  Liquefied 
Petroleum  Gas  (LPG)  Distribution 
Systems 

AGENCY:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 

ACTION:  Notice;  issuance  of  advisory 
bulletin. 


SUMMARY:  This  advisory  bulletin  urges 
owners  and  operators  of  liquefied 
petroleum  gas  (LPG)  distribution 
systems  to  review  their  compliance  with 
all  leak  detection,  corrosion  monitoring, 
and  emergency  response  procedures, 
including  training  of  emergency 
response  persormel  and  liaison  with 
emergency  responders.  Heavy  rains  and 
frozen  soils  can  cause  leaking  propane 
to  migrate  to  low  areas,  such  as 
basements,  and  impede  measurement  of 
the  presence  of  combustible  gas. 

FOR  FURTHER  INFORMATION  CONTACT: 

Richard  Huriaux,  (202)  366-4565;  or  by 
e-mail,  richard.huriaux@rspa.dot.gov. 


This  document  can  be  viewed  at  the 
OPS  home  page  at  http://ops.dot.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  September  1,  2002  a  propane  gas 
explosion  leveled  a  house  in  Snow  Hill, 
MD.  An  employee  of  the  local  gas 
distribution  company  was  killed  and  17 
emergency  responders  and  others  were 
injured,  four  critically.  The  accident  is 
under  investigation  by  the  Maryland 
Public  Service  Commission.  Initial 


UMI 


observations  indicate  that  the  propane 
gas  explosion  occurred  as  the  basement 
was  being  mechanically  ventilated.  The 
propane  gas  may  have  leaked  into  the 
house  from  a  corroded  service  line. 

The  Federal  pipeline  safety 
regulations  for  gas  pipeline  systems  (49 
CFR  part  192)  provide  safety 
requirements  for  corrosion  control,  leak 
detection,  operations  and  maintenance, 
and  emergency  response  for  LPG 
systems.  Leak  detection  on  LPG  systems 
is  complicated  because  LPG  is  heavier 
than  air  and  has  a  lower  explosive  limit 
(LEL)  of  2  percent  in  air.  Leak  detection 
equipment  must  be  calibrated  to  detect 
this  lower  concentration.  Leak  detection 
may  also  be  complicated  by  extremely 
wet  or  frozen  soils  and  by  ineffective 
leak  detection  procedures.  Wet  or  frozen 
soils  can  effectively  cap  an  area  of 
leaking  gas  and  cause  gas  that  had  been 
venting  through  the  soil  into  the  air  to 
be  redirected  along  imderground  utility 
lines  or  through  loosely  compacted  soils 
into  structures,  especially  basements. 
Both  these  conditions  require  leak 
detection  procedures  that  emphasize 
measiu^ment  of  gas  below  the  surface  of 
the  soil  or  pavement.  Usually  this  is 
accomplished  by  "bar  holing"  and 
examination  of  below  ground  areas, 
such  as  manholes,  storm  drains,  and 
basements. 

In  addition,  the  gas  pipeline  safety 
regiilations  require  an  operator  to 
establish  and  follow  written  procediu«s 
for  responding  to  an  LPG  pipeline 
emergency  (49  CFR  192.615).  The 
operator's  emergency  plan  for  LPG  must 
recognize  its  different  characteristics. 
The  operator  miist  establish  effective 
commimications  between  utilities  and 
appropriate  fire,  police,  and  other 
public  officials.  The  regulations  require 
a  continuing  educational  program  to 
enable  customers,  the  public,  and 
appropriate  govenunent  organizations  to 
recognize  an  LPG  pipeline  emergency 
and  to  take  action  to  notify  the  gas 
operator  and  local  emergency 
responders  (49  CFR  192.616). 

Prompt  and  effective  response  is 
required  when  gas  is  detected  in  or  near 
a  building.  All  actions  should  be 


directed  to  protecting  people  through  a 
prompt  evacuation  of  the  affected 
buildings  and  securing  the  area. 

RSPA  and  its  state  pipeline  safety 
program  partners  have  recently  issued  a 
manual  to  assist  LPG  pipeline  operators 
in  safely  operating  their  systems  and 
effectively  responding  to  emergencies. 
The  Training  Guide  for  Operators  of 
Small  LP  Gas  Systems,  which  was 
prepared  for  RSPA  by  the  National 
Association  of  Regulatory  Utility 
Commissioners,  includes  information 
on  LPG  pipeline  system  operations  and 
maintenance  and  on  preparing  the 
required  emergency  response  manual. 
Chapter  X  adcfresses  gas  leakage  control 
guidelines  for  LPG  systems.  It  includes 
guidelines  for  the  detection,  grading, 
and  control  of  gas  leakage  for  systems 
handling  LPG  and  other  heavier-than-air 
gas  mixtures. 

Another  excellent  source  of 
information  on  complying  with  the  gas 
pipeline  safety  regulations  is  the  Guide 
for  Gas  Transmission  and  Distribution 
Piping  Systems  ®  (ANSI  GPTC  Z380.1- 
1998),  which  is  published  by  the  Gas 
Piping  Technology  Committee.  The 
document  provides  useful  detail  on 
written  emergency  procedures, 
including  making  the  area  safe  through 
evacuation,  access  control,  elimination 
of  sources  of  ignition,  ventilation,  and 
coordination  with  emergency 
responders.  It  also  addresses  procedures 
for  establishing  liaison  and  emergency 
plaiming  with  public  officials. 

n.  Advisory  Bulletin  (ADB-02-05) 

To:  Owners  and  Operators  of 
Liquefied  Petroleimi  Gas  (LPG) 
Distribution  Systems. 

Subject:  Safety  of  Liquefied  Petroleum 
Gas  (IJ*G)pistribution  Systems 

Purpose:  To  advise  owners  and 
operators  of  liquefied  petroleiun  gas 
(LPG)  distribution  systems 

Advisory:  Owners  and  operators  of 
liquefied  petrolemn  gas  (LPG) 
distribution  systems  should  review  their 
compliance  with  all  leak  detection, 
corrosion  monitoring,  and  emergency 
response  procediues,  including  training 
of  emergency  response  personnel  cind 
liaison  with  other  agencies. 


LPG  system  operators  should  ensure 
that  their  procedures  are  adequate  to 
detect  leaks  of  heavier-than-air  gas.  LPG 
leaks  do  not  dissipate  as  readily  as  does 
the  natural  gas,  which  is  lighter  than  air 
and  tends  to  rise  through  the  soil.  Leak 
detection  may  also  be  complicated  by 
extremely  wet  or  frozen  soils  that 
effectively  cap  an  area  of  leaking  gas 
and  cause  gas  that  had  been  venting 
through  the  soil  into  the  air  to  be 
redirected  along  underground  utilitv' 
lines  or  through  loosely  compacted  soils 
into  structures,  especially  basements. 
Both  these  conditions  require  a  leak 
detection  procedure  that  emphasizes 
measurement  of  gas  below  the  surface  of 
the  soil  or  pavement.  Usually  this  is 
accomplished  by  "bar  holing"  and 
examination  of  below  ground  areas, 
such  as  manholes,  storm  drains,  and 
basements. 

In  addition,  the  gas  pipeline  safet\' 
regulations  require  an  operator  to 
establish  and  follow  written  procedures 
for  responding  to  LPG  pipeline 
emergencies  (49  CFR  192.615).  This 
includes  establishment  of 
communications  systems  between 
utilities,  and  appropriate  fire,  police, 
and  other  public  officials.  The 
regulations  also  require  an  operator  to 
establish  a  continuing  educational 
program  to  enable  customers,  the 
public,  and  appropriate  government 
organizations  to  recognize  a  gas  pipeline 
emergency  and  to  take  action  to  notify 
the  gas  operator  and  local  emergency 
responders  (49  CFR  192.616). 

Prompt  and  effective  response  is 
required  when  gas  is  detected  in  or  near 
a  building.  All  actions  should  be 
directed  to  protecting  people  first 
through  a  prompt  evacuation  of  the 
buildings,  followed  by  establishing 
access  control,  elimination  of  sources  of 
ignition,  ventilation,  and  coordination 
with  emergency  responders. 

Issued  in  Washington.  DC,  on  September  5. 
2002. 

Stacey  L.  Gerard, 

Associate  Afiministrator  for  Pipeline  Safety. 
[FR  Doc.  02-22952  Filed  9-9-02;  8:45  am] 
BH-UNG  CODE  4910-60-P 
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Federal  Register 

Vol.  67,  No.  175 

Tuesday,  September  10,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  con-ections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  the  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  \he  issue. 


Thursday,  August  29,  2002,  make  the 
following  correction: 

On  page  55385,  in  the  first  column,  in 
the  first  paragraph,  in  the  ninth  line 
after  the  word  "assuming",  the  phrase 
"that  their  bond  limit  is  ID  percent  of 
the  assessed"  is  added. 

|FR  Doc:.  C2-22111  Filed  9-9-02:  8:45  am] 

BILLING  CODE  150&-01-O 


Monday,  July  8,  2002,  make  the 
following  correction: 

On  pages  45153  and  45154,  the 
Appendix  is  corrected  to  read  as  set 
forth  below. 


DEPARTMENT  OF  EDUCATION 
[CFDA  No.  84.041  C] 

Office  of  Elementary  and  Secondary 
Education;  Impact  Aid  Discretionary 
Construction  Grant  Program;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2002  Funds 

Correction 

In  notice  document  02-22111 
beginning  on  page  55383  in  the  issue  of 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

investigations  Regarding  Certifications 
of  Eligibility  To  Apply  for  Worker 
Adjustment  Assistance 

Correction 

In  notice  document  02-16975 
beginning  on  page  45153  in  the  issue  of 

Appendix 

[Petitions  instituted  on  06/17/2002] 


TA-W 


Subject  firm  (petitioners) 


Location 


41 

645 

41 

646 

41 

647 

41 

648 

41 

649 

41 

650 

41 

651  

41 

652 

41 

653 

41 

654 

41 

655 

41 

656 

41 

657 

41 

658 

41 

659 

41 

660 

41 

661  

41 

662 

41 

663 

41 

664 

41 

665 

41 

666 

41 

667 

41 

668 

41 

669 

41 

670 

41 

671  

41 

672  

41 

673 

41 

674 

41 

675 

41 

676 

41 

677 

41 

678 

41 

679 

41 

680 

Clements  Manufacturing  (Comp)  

Trinity  Industries  (Wrks)  

DuPontCo.  (Wri<s)  

Breeze  Industrial  Product  (Comp) 

Calument  Steel  Co  (Wrks)  

Gert)er  Childrenswear  (Wrks)  

Tyco  Electronics  Corp  (Wrks)  

Sagem,  Inc.  (Comp)  

La-Z-Boy  East  (lUE) 

Harry  J.  Price  Textiles  (Comp)  

BTA-Perfex  (Wri<s)  

Hancock  Manufacturing  Co  (Wrt<s)  .. 
Chevron  Phillips  Chemical  (Wrks)  . 
TNS  Mills/Gaffney  Weaving  (Wrks)  . 

Louisiana  Uniform  Ind.  (Comp)  

Amspec  Chemical  Corp  (Wrks)  

Soilmec  Branham.  Inc.  (Wrks)  

Cerro  Copper  Products  (USWA) 

Gold  Toe  Brands.  Inc.  (Comp) 

Alyeska  Pipeling  Service  (Comp) 

Scotty's  Fashions  (UNITE) 

PS.M.  Fastener  Corp.  (Wri<s) 
Mechanical  Products  ( I  AM  AW) 

Visiontek,  LLC  (Wrt^s)  

Hankison  Intemational  (USWA)  

Buriington  Industries  (Comp)  

West  Penn  Hat  and  Cap  (UNITE)  .  . 

VMV  Enterprises,  Inc.  (lAMAW)  

Nichiiin  Coupler  (Wrks)  

Kennametal  Greenfield  (Wri<s) 

Great  Lakes  Chemicals  (Wrks)  

Thomson  Multimedia,  Inc.,  (lAMAW) 

Ames  True  Temper  (USWA) 

Pepperell  Paper  Co  (PACE)  

NewSouth  Apparel,  LLC  (Comp) 
Goodyear  Tire  and  Rubt)er  (USWA)  . 


Harbor  Beach,  Ml  .. 

Beaumont,  TX  

Niagara  Falls,  NY  .. 

Saltsburg,  PA  

Chicago  Heights,  IL 

Ballinger,  TX  

Cariisle,  PA  

Greenville,  SC  

Florence,  SC  

Lowell.  NC  

Butler,  Wl  

Toronto,  OH  

Orange,  TX  

Gaffney.  SC  

Delhi,  LA 

Gloucester  City,  NJ 

Conroe,  TX 

St.  Louis,  MO  

Buriington,  NC 

Anchorage,  AK 

Lewistown,  PA  

St.  Louis,  MO  

Jackson,  Ml  

Gumee,  IL  

Washington,  PA  

Graham,  NC  

Creighton,  PA 

Paducah,  KY  

El  Paso,  TX  

Greenfield,  MA  

Newport,  TN  

Lancaster,  PA  

Pari<ersburg,  WV  .... 

Pepperell,  MA  

Brewton,  AL  

Green,  OH 


Date  of  pe- 
tition 


Product(s) 


05/15/2002 
05/23/2002 
05/20/2002 
05/13/2002 
05/24/2002 
06/03/2002 
01/24/2002 
05/27/2002 
05/23/2002 
05/15/2002 
05/22/2002 
05/29/2002 
05/20/2002 
05/10/2002 
05/17/2002 
03/06/2002 
05/23/2002 
05/07/2002 
05/20/2002 
04/16/2002 
05/30/2002 
05/24/2002 
05/28/2002 
05/08/2002 
05/24/2002 
05/22/2002 
05/14/2002 
05/29/2002 
05/28/2002 
05/14/2002 
05/10/2002 
05/24/2002 
05/17/2002 
05/28/2002 
06/07/2002 
06/04/2002 


Wire  Hamesses. 

Freight. 

Polyethene  Glycol. 

Hose  Clamps. 

Bars. 

Blanket  Sleepers. 

Electroplated  Components. 

Gas  Injectors. 

Recliner  Chairs. 

Various  Fabrics. 

Industrial  Heat  and  Pressure  Vessels. 

Steel  Stampings. 

Polyethylene. 

Cloth  for  Men's  /Vpparel. 

Aprons,  Vest,  Doublets. 

Antmony  Flame  Retardants. 

Oil  Field  Equipment. 

Copper  Tubes. 

Socks. 

Crude  Oils. 

Ladies  Sportswear. 

Metal  Inserts. 

Circuit  Breakers. 

Computer  Graphic  Accelerator  Cards. 

Compressed  Air  Dryers. 

Furniture  Upholstery. 

Baseball  Caps  and  Visors. 

Repairs  &  Locomotives,  Traction  Motors. 

Transfering  Machines. 

Taps. 

Brominated  Flame  Retardant. 

Televisions. 

Lawn  and  Garden  Tools. 

Colored  Paper. 

Apparel. 

Rubber  Air  Springs. 
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APPENDIX— Continued 
[Petitions  instituted  on  06/17/2002] 


TA-W 

Subject  firm  (petitioners) 

Location 

Date  of  pe- 
tition 

Product(s) 

41,681  

41,682 

41.683 

41,684 

41,685 

41,686 

41,687 

41,688 

Farlev's  and  Bathers  (Wrks)    

Pittston,  PA  

Costa  Mesa,  CA 

Lewisburg,  TN 

Fenton.  MO  

Columbia  City,  IN  

Kinston,  NC  

WalhaHa,  SC  

Ithaca,  NY  

05/14/2002 
05/14/2002 
05«0/2002 
05/22/2002 
06/10/2002 
05/29/2002 
05/31/2002 
06/03/2002 

Candy. 

Canon  Business  K/lachines  (Como)  

Ink  Jet  Printers  and  Peripheral  Products 

Intemational  Comfort  (lAMAW) 

Supreme  Tod  and  Die  Co  (Comp) 

Dana  CorDOfation  (Como) 

Commercial  Heating  Ventilatkjn. 

Tooling. 

Power  Steering  Assembly. 

Buehler  Motor,  Inc.  (Comp)  

Oxford  of  South  Carolina  (Comp)  

Stork  H  and  E  Turtx)  (Wrks)  

Sut>-fractkxial  HP  Pemruinent  Motors. 

Women's  Apparel. 

Gas  and  Steam  Turt>ine  Blades. 

[FR  Doc.  C2-16975  Filed  9-9-02;  8:45  am] 
BHJJNGCOOE  1S0S-01-D 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Parts  21, 36,  and  91 

[Docket  No.  FAA-2000-7587  Amdt  No.  21- 
81, 36-24  &  91-275] 

RIN2120-AH03 

Noise  Certification  Standards  for 
Subsonic  Jet  Airplanes  and  Subsonic 
Transport  Category  Large  Airplanes 

Correction 

In  rule  document  02-15835  beginning 
on  page  45194  in  the  issue  of  Monday, 


July  8,  2002  make  the  follov^ing 
correction: 

On  page  45194  the  docket  number 
should  read  as  set  forth  above. 

(FR  Doc.  C2-15835  Filed  9-9-02;  8:45  ami 

BILLING  CODE  1505-01-0 
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Tuesday, 
September  10,  2002 


Part  n 


Department  of 
Transportation 


Federal  Aviation  Administration 


14  CFR  Part  21 

Equivalent  Safety  Provisions  for  Fuel 
Tank  System  Fault  Tolerance  Evaluations 
(SFAR  88);  Final  Rule 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart21 

[Dock0t  No.  FAA-1 999-6411;  Amendment 
No.  21-82] 

RIN  2120-AH8S  I 

Equivalent  Safety  Provisions  for  Fuel 
Tank  System  Fault  Tolerance 
Evaluations  (SFAR  88) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule;  request  for 
comments. 

SUMMARY:  This  final  rule  adds  a 
provision  to  the  existing  requirements 
for  fuel  tank  system  fault  tolerance 
evaluations  that  allows  tjrpe  certificate 
holders  to  use  equivalent  safety 
provisions  for  demonstrating 
compliance.  The  current  regulations  do 
not  provide  such  provisions.  This 
rulemaking  will  allow  ciurent  certificate 
holders  to  use  the  same  equivalent 
safety  provisions  already  available  to 
applicants  for  new  or  changed  type 
design  approvals. 

DATES:  This  final  rule  is  effective  August 
30,  2002.  Comments  must  be  submitted 
on  or  before  October  10,  2002. 

ADDRESSES:  Address  your  comments  to 
the  Docket  Management  System,  U.S. 
Department  of  Transportation,  Room 
Plaza  401.  400  Seventh  Street.  SW., 
Washington,  DC  20590-0001.  You  must 
identify  the  docket  number  FAA-1 999- 
6411  at  the  beginning  of  your 
comments,  and  you  should  submit  two 
copies  of  your  comments.  If  you  wish  to 
receive  confirmation  that  FAA  received 
your  comments,  include  a  self- 
addressed,  stamped  postcard. 

You  must  also  submit  comments 
through  the  Internet  to  http:// 
dms.dot.gov.  You  may  review  the  public 
docket  containing  conunents  to  these 
proposed  regulations  in  person  in  the 
Dockets  Office  between  9  a.m.  and  5 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  The  Dockets  Office  is 
on  the  plaza  level  of  the  NASSIF 
Building  at  the  Department  of 
Transportation  at  the  above  address. 
Also,  you  may  review  public  dockets  on 
the  Internet  at  http://dms.dot.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Dostert,  Transport  Airplane 
Directorate,  Propulsion/Mechanical 
Systems  Branch,  ANM-112,  Federal 
Aviation  Administration,  1601  Lind 
Avenue  SW.,  Renton,  Washington 
98055-4056;  telephone  (425)  227-2132. 
SUPPtBMENTARY  INFORMATION: 


Comments  Invited 

This  final  rule  is  being  adopted 
without  prior  notice  and  prior  public 
comment.  The  Regulatory  Policies  and 
Procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  1134, 
February  26, 1979),  however,  provide 
that,  to  the  maximum  extent  possible, 
operating  administrations  for  the  DOT 
should  provide  an  opportimity  for 
public  comment  on  regulations  issued 
without  prior  notice.  Accordingly,  the 
FAA  invites  interested  persons  to 
participate  in  this  rulemaking  by 
submitting  written  comments,  data,  or 
views.  We  also  invite  comments  relating 
to  the  economic,  environmental,  energy, 
or  federalism  impacts  that  might  result 
from  this  amendment.  The  most  helpful 
comments  reference  a  specific  portion  of 
the  amendment,  explain  the  reason  for 
any  recommended  changes,  and  include 
supporting  data.  We  ask  that  you  send 
us  two  copies  of  written  comments. 

We  will  file  in  the  docket  all 
comments  we  receive,  as  well  as  a 
report  summarizing  each  substantive 
pubic  contact  with  FAA  persoimel 
concerning  this  rulemaking.  The  docket 
is  available  for  public  inspection  before 
and  after  the  comment  closing  date.  If 
you  wish  to  review  the  docket  in 
person,  go  to  the  address  in  the 
ADDRESSES  section. 

The  FAA  will  consider  all  comments 
received  on  or  before  the  closing  date 
for  comments.  Late  filed  comments  will 
be  considered  to  the  extent  practicable. 
This  final  rule  may  be  amended  in  light 
of  the  comments  received. 

If  you  want  the  FAA  to  acknowledge 
receipt  of  your  comments  on  this 
amendment,  include  with  yoUr 
comments  a  pre-addressed,  stamped 
postcard  on  which  the  docket  niunber 
appears.  We  will  stamp  the  date  on  the 
postcard  and  mail  it  to  you. 

Availability  of  Final  Rule 

You  can  get  an  electronic  copy  of  this 
finiil  rule  using  the  Internet  by  taking 
the  following  steps: 

( 1)  Go  to  the  search  function  of  the 
Department  of  Transportation's 
electronic  Docket  Management  System 
(DMS)  Web  page  {http://dms.dot.gov/ 
search). 

(2)  On  the  search  page  type  in  the  last 
four  digits  of  the  Docket  number  shown 
at  the  beginning  of  this  final  rule.  Click 
on  "search." 

(3)  On  the  next  page,  which  contains 
the  Docket  summary  information  for  the 
Docket  you  selected,  click  on  the  final 
rule. 

You  can  also  get  an  electronic  copy 
using  the  Internet  through  the  Office  of 
Rulemaking's  Web  page  at  http:// 


www.faa.gov/avr/arm/nprm.cfm  or  the 
Government  Printing  Office's  Web  page 
at  http://www.access.gpo.gov/su_docs/ 
aces/ascesl  40.htm}. 

You  can  also  get  a  copy  by  submitting 
a  request  to  the  Federal  Aviation 
Administration,  Office  of  Rulemaking, 
ARM-1,  800  Independence  Avenue 
SW.,  Washington,  DC  20591,  or  by 
calling  (202)  267-9680.  Make  sure  to 
identify  the  amendment  niunber  or 
docket  number  of  this  final  rule. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

The  Small  Business  Regulatory 
Enforcement  Fairness  Act  (SBREFA)  of 
1996  requires  FAA  to  comply  with 
small  entity  requests  for  injformation  or 
advice  about  compliance  with  statutes 
and  regulations  within  its  jurisdiction. 
Any  small  entity  that  has  a  question 
regarding  this  document  may  contact 
their  local  FAA  official,  or  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT.  You  can  find  out  more  about 
SBREFA  on  the  Internet  at  oiu-  site, 
http://www.gov/avr/arm/sbrefa.htm.  For 
more  information  on  SBREFA,  e-mail  us 
at  9-AWA-SBREFA@faa.gov. 

Background 

Amendment  25-102  and  SRAF  88 

Following  the  1996  TWA  800 
accident,  which  was  caused  by  an 
explosion  in  the  center  wing  fuel  tank, 
the  FAA  promulgated  rulemaking  to 
establish  several  new  transport  airplane 
fuel  tank  safety  requirements  (66  TO 
23086,  May  7,  2001).  The  rulemaking 
which  was  effective  Jime  6,  2001, 
included: 

•  Amendment  21-78  (SFAR  88) 
which  requires  tjrpe  certificate  (TC)  and 
supplemental  type  certificate  (STC) 
holders  to  conduct  a  revalidation  of  the 
fuel  tank  system  designs  on  the  existing 
fleet  of  transport  category  airplanes 
carrying  30  or  more  passengers  or  a 
payload  of  7,500  lbs.  or  more;  and  to 
develop  all  design  changes  required  to 
demonstrate  they  meet  die  new  ignition 
prevention  requirements  and  develop 
fuel  tank  maintenance  and  inspection 
instructions, 

•  Amendments  91-266, 121-282, 
125-36,  and  129-30,  which  require 
certain  operators  to  incorporate  FAA- 
approved  fuel  tank  maintenance  and 
inspection  requirements  into  their 
maintenance  or  inspection  programs, 
and 

•  Amendment  25-102,  which 
includes  ignition  prevention  design  and 
maintenance  requirements  (§  25.981(a] 
&  (b)  and  paragraph  H25.4  of  appendix 
H),  and  fuel  tank  flammability 
requirements  (§  25.981(c)). 


Discussion  of  SFAR  88  and  This 
Amendment 

SFAR  88  requires  that  holders  of  type 
certificates  and  supplemental  type 
certificates  review  .the  designs  of  fuel 
tank  systems  of  large  transport  category 
airplanes,  and  develop  design  changes 
and  maintenance  and  inspection 
programs  based  on  the  findings  of  those 
reviews.  The  reviews  are  conducted 
using  the  identical  ignition  prevention 
requirements  that  were  adopted  for  new 
or  amended  type  designs  in  §  25.981. 
Reports  documenting  compliance  are 
required  to  be  submitted  to  the  FAA  by 
December  6,  2002. 

Ehuing  initial  implementation  of  the 
rule,  the  FAA  learned  that  mandating  all 
the  design  changes  required  to  meet  the 
new  safety  assessment  requirements  of 
Amendment  25-102  for  in-service 
airplanes,  as  required  by  SFAR  88,  may 
not  be  needed  to  achieve  the  safety  level 
intended  by  the  rule.  For  example,  the 
SFAR  requires  that  design  changes  be 
developed  to  comply  with  the  new 
design  standard,  §  25.981,  which  in  tiun 
requires  that  all  possible  ignition 
soiuces  be  eliminated  from  fuel  systems. 
In  the  final  rule  preamble,  we  said  that 
these  design  changes  would  be 
mandated  by  airworthiness  directive 
(AD);  however,  ADs  are  issued  only 
when  we  find  an  imsafe  condition.  This 
means  that  in  some  cases  the  SFAR 
would  reqmre  development  of  design 
changes  to  address  problems  that  are  not 
serious  enough  [e.g.,  because  of  very 
low  probabilities  of  occurrence)  to 
warrant  issuance  of  an  AD.  This  result 
woidd  be  consistent  with  existing  FAA 
policy  that  noncompliance  with 
certification  requirements  is  not  by  itself 
sufficient  to  establish  an  unsafe 
condition.  The  existing  rule  residts  in 
an  unnecessary  and  inappropriate 
biuden  on  industry  to  develop  design 
changes  that  would  never  be  required  to 
be  implemented.  The  cost  of  developing 
these  changes  would,  therefore,  not 
result  in  an  improvement  in  safety  and 
may  divert  resoiuces  needed  to  develop 
design  changes  that  will  be  mandated 
via  AD. 

This  new  amendment  will  allow 
certificate  holders  to  propose  other 
means  of  demonstrating  equivalent 
safety.  For  example,  in  the  preamble  to 
Amendment  25-102,  the  FAA  discussed 
a  change  in  philosophy  regarding  fuel 
tank  safety.  Data  fit)m  past  accidents 
indicated  reduced  fuel  tank 
flammability,  in  combination  with 
prevention  of  ignition  sources,  would 
provide  the  needed  level  of  safety. 
Section  25.981(c)  requires  that  fuel  tank 
flammability  be  minimized. 


The  flammability  level  required  by 
§  25.981(c)  was  based  on  the  report  of  a 
1998  industry  advisory  group  that 
determined  tbe  flanunability  exposiue 
of  an  unheated  aluminiun  wing  tank 
would  provide  an  acceptable  level  of 
safety  for  all  transport  airplane  fuel 
tanks.  At  the  time  of  the  rulemaking, 
however,  the  FAA  did  not  have  data  to 
support  rulemaking  to  require  reduced 
fuel  tank  flammability  on  in-service 
airplanes.  Since  the  rulemaking,  FAA 
research  into  nitrogen  inerting  systems 
has  shown  that  the  practicality  of 
incorporating  nitrogen  inerting  systems 
into  in-service  airplanes  has 
significantiy  improved.  Type  certificate 
holders  may  therefore  wish  to  propose 
use  of  reduced  fuel  tank  flammability  to 
mitigate  the  need  to  make  other  more 
costiy  changes  or  implement  expensive 
maintenance  actions  to  prevent  certain 
fuel  tank  ignition  sources.  This 
rulemaking  will  allow  the  FAA  to 
consider  these  proposals  that  may  well 
provide  a  better  long-term  solution  to 
the  fuel  tank  safety  issues  than  that  of 
ignition  source  prevention  alone,  as  is 
currentiy  require  by  SFAR  88. 

The  SFAR  applies  to  two  groups: 
current  TC  holders  and  applicants 
whose  TC  applications  were  pending  on 
June  6,  2001,  the  SFAR's  effective  date. 
(All  subsequent  applicants  are  subject  to 
the  new  part  25  standard.)  [Note:  In  this 
discussion,  STC  holders  are  included  in 
the  term  TC  holders.)  For  TC  applicants, 
the  problem  described  above  can  be 
resolved  imder  existing  regulations. 
Specifically,  §21. 21(b)(1)  provides  that 
the  FAA  can  issue  a  TC  if  we  find  that 
standards  "not  complied  with  are 
compensated  for  by  factors  that  provide 
an  equivalent  level  of  safety."  For 
example,  an  applicant  for  a  TC  whose 
application  was  submitted  prior  to  June 
6,  2001  (for  which  the  flammability 
requirements  of  §  25.981(c)  would  not 
normally  apply),  may  propose 
incorporation  of  a  fuel  tank  nitrogen 
inerting  system  to  provide  an  equivalent 
level  of  safety  to  certain  portions  of  the 
fuel  tank  ignition  source  prevention 
requirements  of  Amendment  25-102  to 
§25.981. 

Since  §  21.21  only  applies  to  the 
issuance  of  TCs,  this  "equivalent  safety" 
provision  does  not  apply  to  current  TC 
holders.  Because  this  type  of  provision 
is  needed  for  existing  "TCs  at  least  as 
much  as  for  pending  applications,  an 
immediately  adopted  "spot 
amendment"  to  the  SFAR  is  necessary. 
This  amendment  adds  a  new  provision 
to  the  SFAR  that  allows  the  FAA  to 
approve  a  TC  holder's  required 
submission  based  on  a  finding  that  it 
provides  an  equivalent  level  of  safety  to 
full  compliance  with  the  SFAR.  It 


would  therefore  provide  a  "level 
playing  field"  between  pending 
applicants  and  ciurent  holders  of  TCs. 

m  originally  adopting  the  SFAR,  we 
anticipated  neither  the  need  for  this 
provision,  nor  the  difference  in 
treatment  between  TC  applicants  and 
holders.  Given  the  impending 
compliance  deadline  later  this  year,  it 
would  not  be  practicable  to  complete 
this  rulemaking  following  notice  and 
comment  procedures  in  sufficient  time 
to  provide  a  meaningful  alternative  to 
TC  holders.  Good  cause  therefore  exists 
for  issuing  this  amendment  without 
following  those  procedures. 

Since  mis  rule  would  simply  make 
available  to  all  persons  subject  to  the 
SFAR  an  alternative  that  is  currently 
available  only  to  some,  it  is  not 
"significant"  for  purposes  of  Executive 
Order  12866,  DOT  Regulatory  Policies 
and  Procedures,  or  the  Regulatory 
Flexibility  Act,  and  it  does  not  require 
preparation  of  a  regulatory  evaluation. 

Paperwork  Reduction  Act 

There  are  no  new  requirements  for 
information  collection  associated  with 
this  amendment. 

International  Compatibility 

In  keeping  with  U.S.  obligations 
under  the  Convention  on  International 
Civil  Aviation,  it  is  FAA  policy  to 
comply  with  International  Civil 
Aviation  Organization  (ICAO)  Standards 
and  Recommended  Practices  to  the 
maximum  extent  practicable.  The  FAA 
determined  that  there  are  no  ICAO 
Standards  and  Recommended  Practices 
that  correspond  to  these  regulations. 

Good  Cause  for  Immediate  Adoption 

Sections  553(b)(3)(B)  and  553(d)(3)  of 
the  Administrative  Procedures  Act 
(APA)  (5  U.S.C.  Sections  553(b)(3)(B) 
and  553(d)(3))  authorize  agencies  to 
dispense  with  certain  notice  procedures 
for  rules  when  they  find  "good  cause" 
to  do  so.  Under  section  553(b)(3)(B),  the 
requirements  of  notice  and  opportunity 
for  comment  do  not  apply  when  the 
agency  for  good  cause  finds  that  those 
procedures  are  "impracticable, 
unnecessary,  or  contrary  to  the  public 
interest."  Section  553(d)(3)  allows  an 
agency,  upon  finding  good  cause,  to 
make  a  rule  effective  immediately, 
thereby  avoiding  the  30-day  delayed 
effective  date  requirement  in  section 

553. 

The  FAA  finds  that  notice  and  public 
comments  on  this  final  rule  are 
impracticable,  unnecessary,  and 
contrary  to  the  public  interest.  For 
certificate  holders  to  have  sufficient 
time  to  take  advantage  of  the  alternative 
compliance  methods  allowed  by  this 
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rule  before  the  compliance  deadline  of 
December  6,  2002,  this  rule  must 
adopted  immediately.  Notice  and 
comment  procedures  would  delay  its 
adoption  to  the  point  where  the  rule 
would  be  of  little  value  to  them,  thereby 
defeating  the  purpose  of  this  rule. 
Therefore,  notice  and  comment 
procedures  are  impracticable. 
Furthermore,  as  explained  previously, 
this  rule  simply  makes  available  to 
current  certificate  holders  an  alternative 
that  is  already  provided  to  current 
certificate  applicants  by  14  CFR 
21.21(b)(1)- 

Economic  Evaluation,  Regulatory 
Flexibility  Determination,  Trade  Impact 
Assessment,  and  Unfunded  Mandates 
Assessment 

Changes  to  Federal  regulations  must 
undergo  several  economic  analyses. 
First,  Executive  Order  12866  directs 
each  Federal  agency  to  propose  or  adopt 
a  regulation  only  upon  a  reasoned 
determination  that  the  benefits  of  the 
intended  regulation  justify  its  costs. 
Second,  the  Regulatory  Flexibility  Act 
of  1980  requires  agencies  to  analyze  the 
economic  impact  of  regulatory  changes 
on  small  entities.  Third,  the  Trade 
Agreements  Act  (19  U.S.C.  section 
2531-2533)  prohibits  agencies  from 
setting  standards  that  create 
unnecessary  obstacles  to  the  foreign 
commerce  of  the  United  States.  In 
developing  U.S.  standards,  this  Trade 
Act  requires  agencies  to  consider 
international  standcirds  and,  where 
appropriate,  use  them  as  the  basis  of 
U.S.  standards.  Fourth,  the  Unfunded 
Mandates  Reform  Act  of  1995  (Pub.  L. 
104—4)  requires  agencies  to  prepare  a 
written  assessment  of  the  costs,  benefits, 
and  other  effects  of  proposed  or  final 
rules  that  include  a  Federal  mandate 
likely  to  result  in  the  expenditure  by 
State,  local  or  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector,  of 
$100  million  or  more  annually  (adjusted 
for  inflation). 

In  conducting  these  analyses,  the  FAA 
has  determined  this  rule  (1)  has  benefits 
which  justify  its  costs;  (2)  is  not  a 
"significant  regulatory  action"  as 
defined  in  section  3(f)  of  Executive 
Order  12866  and  is  not  "significant"  as 
defined  in  DOT's  Regulatory  Policies 
and  Procediues;  (3)  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities;  (4)  will  have 
little  effect  on  international  trade;  and 
(5)  does  not  impose  an  unfunded 
mandate  on  State,  local,  or  tribal 
governments,  or  on  the  private  sector. 

For  regulations  with  an  expected 
minimal  impact,  the  above-specified 
analyses  are  not  required.  The 
Department  of  Transportation  Order 


DOT  2100.5  prescribes  policies  and 
procedures  for  simplification,  analysis, 
and  review  of  regulations.  If  it  is 
determined  that  the  expected  impact  is 
so  minimal  that  the  proposal  does  not 
warrant  a  full  evaluation,  a  statement  to 
that  effect  and  the  basis  for  it  is 
included  in  the  proposed  regulation. 
The  FAA  has  determined  that  there  are 
no  costs  associated  with  this  final  rule 
and  the  current  level  of  safety  is 
maintained.  Instead,  this  rule  change 
relieves  holders  of  existing  TCs  fi:om  a 
cost  that  would  have  been  inadvertently 
imposed  on  them  in  the  adoption  of  the 
2001  SFAR.  This  change  effectuates  the 
original  intent  of  the  2001  SFAR. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  of  1980 
(RFA)  establishes  "as  a  principle  of 
regulatory  issuance  that  agencies  shall 
endeavor,  consistent  with  the  objective 
of  the  rule  and  of  applicable  statutes,  to 
fit  regulatory  and  informational 
requirements  to  the  scale  of  the 
businesses,  organizations,  and 
governmental  jurisdictions  subject  to 
regulation."  To  achieve  that  principle, 
the  RFA  requires  agencies  to  solicit  and 
consider  flexible  regulatory  proposals 
and  to  explain  the  rationale  for  their 
actions.  The  RFA  covers  a  wide-range  of 
small  entities,  including  small 
businesses,  not-for-profit  organizations, 
and  small  governmental  jurisdictions. 

Agencies  must  perform  a  review  to 
determine  whether  a  proposed  or  final 
rule  will  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  If  the  agency  determines  that  it 
will,  the  agency  must  prepare  a 
regulatory  flexibility  analysis  as 
described  in  the  RFA.  If,  however,  an 
agency  determines  that  a  proposed  or 
final  rule  is  not  expected  to  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities, 
section  605(b)  of  the  RFA  provides  that 
the  head  of  the  agency  may  so  certify 
and  a  regulatory  flexibility  analysis  is 
not  required.  The  certification  must 
include  a  statement  providing  the 
factual  basis  for  this  determination,  and 
the  reasoning  should  be  clear. 

This  action  will  relieve  unnecessary 
costs  to  holders  of  existing  TCs.  The 
FAA  therefore  expects  this  rule  to 
impose  no  cost  on  small  entities. 
Consequently,  the  FAA  certifies  that  the 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

Trade  Impact  Assessment 

The  Trade  Agreement  Act  of  1979 
prohibits  Federal  agencies  from 
engaging  in  any  standards  or  related 
activities  that  create  unnecessary 


obstacles  to  the  foreign  commerce  of  the 
United  States.  Legitimate  domestic 
objectives,  such  as  safety,  are  not 
considered  unnecessary  obstacles.  The 
statute  also  requires  consideration  of 
international  standards  and,  where 
,  appropriate,  that  they  be  the  basis  for 
U.S.  standards.  The  FAA  has  assessed 
the  potential  effect  of  this  rulemaking 
and  has  determined  that  it  will  reduce 
costs  on  holders  of  existing  TCs  and  will 
have  a  minimal  effect  on  international 
trade 

Unfunded  Mandates  Assessment 

The  Unfunded  Mandates  Reform  Act 
of  1995  (the  Act)  is  intended,  among 
other  things,  to  curb  the  practice  of 
imposing  unfunded  Federal  mandates 
on  State,  local,  and  tribal  governments. 
Title  n  of  the  Act  requires  each  Federal 
agency  to  prepare  a  written  statement 
assessing  fiie  effects  of  any  Federal 
mandate  in  a  proposed  or  final  agency 
rule  that  may  result  in  as  $100  million 
or  more  expenditure  (adjusted  aimually 
for  inflation)  in  any  one  year  by  State, 
local,  and  tribal  governments,  in  the 
aggregate,  or  by  the  private  sector.  Such 
a  mandate  is  deemed  to  be  a  "significant 
regulatory  action." 

This  final  rule  does  not  contain  such 
a  mandate;  therefore,  the  requirements 
of  Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  do  not  apply. 

Executive  Order  13132,  Federalism 

The  FAA  has  analyzed  this  final  rule 
under  the  principles  and  criteria  of 
Executive  Order  13132,  Federalism.  We 
determined  that  this  action  will  not 
have  a  substantial  direct  effect  on  the 
States,  or  the  relationship  between  the 
national  Government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  We  therefore 
determined  that  this  final  rule  does  not 
have  federalism  implications. 

Plain  English 

Executive  Order  12866  (58  FR  51735, 
Oct.  4, 1993)  requires  each  agency  to 
write  regulations  that  are  simple  and 
easy  to  imderstand.  We  invite  yoiu- 
comments  on  how  to  make  these 
regulations  easier  to  understand, 
including  answers  to  questions  such  as 
the  following: 

•  Are  the  requirements  in  the 
regulation  clearly  stated? 

•  Does  the  regulation  contain 
technical  language  or  jargon  that 
interferes  with  their  clarity? 

•  Would  the  regulation  be  easier  to 
understand  if  it  was  divided  into  more 
(but  shorter)  sections? 

•  Is  the  description  in  the  premable 
helpful  in  understanding  the  regulation? 
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Please  send  your  comments  to  the 
address  specified  in  the  ADDRESSES 
section. 

Environmental  Anal]rsis 

FAA  Order  1050.1D  defines  FAA 
actions  that  may  be  categorically 
excluded  from  preparation  of  a  National 
Environmental  Policy  Act  (NEPA) 
environmental  impact  statement.  In 
accordance  with  FAA  Order  1050.1D, 
appendix  4,  paragraph  4(j),  this 
rulemaking  action  qualifies  for  a 
categorical  exclusion. 

Energy  Impact 

The  energy  impact  of  the  final  rule 
has  been  assessed  in  accordance  with 
the  Energy  Policy  and  Conservation  Act 
(EPCA),  Pub.  L.  94-163,  as  amended  (42 
U.S.C.  6362),  and  FAA  Order  1053.1.  It 
has  been  determined  that  the  final  rule 
is  not  a  major  regulatory  action  imder 
provisions  of  the  EPCA. 


List  of  Subjects  in  14  CFR  Part  21 

Aircraft,  Aviation  safety.  Reporting 
and  recordkeeping  requirements. 

The  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  part  21  of  Title  14,  Code  of 
Federal  Regulations,  as  follows: 

PART  21— CEpnnCATION 
PROCEDURES  FOR  PRODUCTS  AND 
PARTS 

1.  The  authority  citation  for  part  21 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7572;  40105,  40113: 
44701-44702,  44707,  44709.  44711,  44713, 
44715,  and  45303. 

2.  SFAR  No.  88  is  amended  in  the 
introductory  text  of  paragraph  2  by 
adding  the  words  "Except  as  provided 
in  paragraph  (d)  of  this  section,"  after 


the  word  "Compliance:"  and  by  adding 
a  new  paragraph  2(d)  to  read  as  follows: 

SFAR  No.  88— Fuel  Tank  System  Fault 
Tolerance  Evaluation  Requirements 

***** 

(d)  The  Aircraft  Certification  Office 
(ACO),  or  office  of  the  Transport 
Airplane  Directorate,  having  cognizance 
over  the  type  certificate  for  the  affected 
airplane,  may  approve  a  report 
submitted  in  accordance  with  paragraph 
2(c)  of  it  determines  that  any  provisions 
of  this  SFAR  not  compiled  with  are 
compensated  for  by  factors  that  provide 
an  equivalent  level  of  safety- 
Issued  in  Washington.  EX],  on  .August  30, 
2002. 

Monte  R.  Belger, 
Acting  Administrator. 
[FR  Doc.  02-22622  Filed  9-9-02;  8:4,S  am! 
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ENVIRONMErfTAL  PROTECTION 
AGENCY 

40  CFR  Part  70 

[MD-T5-2002-01a;  FRL-7375-3] 

Clean  Air  Act  Full  Approval  of 
Operating  Permit  Program;  Maryland 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


summary:  EPA  is  proposing  to  approve 
the  operating  permit  program  for  the 
State  of  Maryland.  Maryland's  operating 
permit  program  was  submitted  in 
response  to  the  Clean  Air  Act  (CAA) 
Amendments  of  1990  that  requires 
States  to  develop,  and  submit  to  EPA, 
programs  for  issuing  operating  permits 
to  all  major  stationary  sources  and  to 
certain  other  sources  within  the  States' 
jurisdiction.  On  July  3.  1996.  EPA 
published  a  rule,  granting  final  interim 
approval  of  Maryland's  operating  permit 
program,  which  listed  the  reasons  why 
Maryland  did  not  receive  full  approval. 
On  July  15,  2002,  Maryland  submitted  a 
corrected  operating  permit  program  that 
included  regulatory  amendments  and 
other  documentation  that  address  all 
deficiencies  identified  in  the  interim 
approval  action  as  well  as  other 
additional  amendments  not  related  to 
the  interim  approval.  With  the 
correction  of  the  deficiencies  cited  in 
the  final  rule  grcmting  interim  approval. 
EPA  is  proposing  to  fully  approve  the 
operating  permit  program  for  the  State 
of  Maryland. 

DATES:  Comments  on  this  notice  must  be 
received  in  writing  on  or  before  October 
10.  2002. 

ADDRESSES:  Written  comments  should 
be  mailed  to  Ms.  Makeba  Morris,  Chief. 
Permits  and  Technical  Assessment 
Branch,  Mail  code  3AP11,  U.S. 
Environmental  Protection  Agency, 
Region  III.  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  docimients  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103  and 
Air  Quality  Permits  Program,  Air  and 
Radiation  Management,  Maryland 
Department  of  the  Environment,  188 
Washington  Boulevard.  Baltimore. 
Maryland  21230. 

^OR  FURTHER  INFORMATION  CONTACT: 
Helene  Drago.  (215)  814-5796.  or  by  e- 
mail  at  dmgo.belene@epa.gov. 
SUPPLEMENTARY  INFORMATION:  On  July 
15,  2002,  the  State  of  Maryland 


submitted  documentation  that  revises 
its  State  operating  permit  program. 
These  revisions  are  the  subject  of  this 
document.  This  section  provides 
additional  information  on  the  revisions 
by  addressing  the  following  questions: 

What  Is  the  State  Operating  Permit 
Program? 

The  Clean  Air  Act  (CAA) 
Amendments  of  1990  required  all  States 
to  develop  operating  permit  programs 
that  meet  certain  federal  criteria.  When 
implementing  the  operating  permit 
programs,  the  States  require  certain 
sources  of  air  pollution  to  obtain 
permits  that  contain  all  of  their 
applicable  requirements  under  the  CAA. 
The  focus  of  the  operating  permit 
program  is  to  improve  enforcement  by 
issuing  each  source  a  permit  that 
consolidates  all  of  its  applicable  CAA 
requirements  into  a  federally- 
enforceable  document.  By  consolidating 
all  of  the  applicable  requirements  for  a 
given  air  pollution  source  into  an 
operating  permit,  the  source,  the  public, 
and  the  State  environmental  agency  can 
more  easily  understand  what  CAA 
requirements  apply  and  how 
compliance  with  those  requirements  is 
determined. 

Sources  required  to  obtain  an 
operating  permit  under  this  program 
include  "major"  sources  of  air  pollution 
and  certain  other  sources  specified  in 
the  CAA  or  in  EPA's  implementing 
regulations.  For  example,  all  sources 
regulated  under  the  acid  rain  program, 
regardless  of  size,  must  obtain  operating 
permits.  Examples  of  "major"  sources 
include  those  that  have  the  potential  to 
emit  100  tons  per  year  or  more  of 
volatile  organic  compounds,  carbon 
monoxide,  lead,  sulfur  dioxide,  nitrogen 
oxides,  or  particulate  matter  (PMlO); 
those  that  emit  10  tons  per  year  of  any 
single  hazardous  air  pollutant  (HAP) 
specifically  listed  under  the  CAA;  or 
those  that  emit  25  tons  per  year  or  more 
of  a  combination  of  HAPs.  In  areas  that 
are  not  meeting  the  national  ambient  air 
quality  standards  (NAAQS)  for  ozone, 
carbon  monoxide,  or  particulate  matter, 
major  sources  are  defined  by  the  gravity 
of  the  nonattainment  classification. 

What  Are  the  State  Operating  Permit 
Program  Requirements? 

The  minimum  program  elements  for 
an  approvable  operating  permit  program 
are  those  mandated  by  title  V  of  the 
CAA  Amendments  of  1990  and 
established  by  EPA's  implementing 
regulations  at  title  40.  part  70— "State 
Operating  Permit  Programs"  in  the  Code 
of  Federal  Regulations  (part  70).  Title  V 
of  the  CAA  requires  state  and  local  air 
polliltion  control  agencies  to  develop 


operating  permit  programs  and  submit 
them  to  EPA  for  approval  by  November 
15, 1993.  Under  title  V,  State  and  local 
air  pollution  control  agencies  that 
implement  operating  permit  programs 
are  called  "permitting  authorities". 

Where  an  operating  permit  program 
substantially,  but  not  fully,  met  the 
program  approval  criteria  outlined  at  40 
CFR  part  70,  EPA  granted  interim 
approval  contingent  on  the  permit 
authority  revising  its  program  to  correct 
those  programmatic  deficiencies  that 
prevented  full  approval.  Maryland's 
original  operating  permit  program 
substantially,  but  not  fully,  met  the 
requirements  of  40  CFR  part  70. 
Therefore,  EPA  granted  final  interim 
approval  of  the  program  in  a  rule 
making  published  on  July  3.1996.  [See 
61  FR  34733.)  The  interim  approval 
notice  identified  nine  outstanding 
deficiencies  that  had  to  be  corrected  in 
order  for  Maryland's  program  to  receive 
full  approval. 

In  1995,  What  Did  Maryland  Submit  To 
Meet  the  Title  V  Requirements? 

The  Secretary  of  the  Maryland 
Department  of  the  Environment,  on 
behalf  of  the  Governor  of  Maryland, 
submitted  a  title  V  operating  permit 
program  for  the  State  of  Maryland  on 
May  09, 1995.  The  submittal  included 
regulations  for  implementing  the  part  70 
program  which  are  found  in  the  Code  of 
Maryland  Regulations  (COMAR), 
specifically  COMAR  26.11.02  and  .03. 
In  addition,  the  program  submittal 
included  a  legal  opinion  from  the 
Attorney  General  of  Maryland  (dated 
May  31, 1995)  affirming  that  the  laws  of 
the  State  provide  adequate  authority  to 
carry  out  all  aspects  of  the  program.  The 
submittal  contained  a  description  of 
how  the  State  would  implement  the 
program,  evidence  of  proper  adoption  of 
the  program  regulations,  application 
and  permit  forms  and  a  permit  fee 
demonstration.  This  program,  including 
the  operating  permit  regulations, 
substantially  met  the  requirements  of 
part  70. 

On  October  30. 1995,  EPA  proposed 
interim  approval  of  the  Maryland's 
operating  permit  prog^ram.  (See  60  FR 
55232).  The  interim  approval  notice 
identified  nine  outstanding  deficiencies 
that  had  to  be  corrected  in  order  for 
Maryland's  program  to  receive  full 
approval.  On  July  3, 1996,  EPA  granted 
final  interim  approval  of  the  program  in 
a  rulemaking.  [See  61  FR  34733.) 

What  Is  Being  Addressed  in  This 
Document? 

On  July  15,  2002,  Maryland  submitted 
documents  that  revise  its  title  V 
operating  permit,  program.  In  general, 
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the  submission  included  amendments  to 
Maryland's  operatii^  permit  program 
regulations  that  were  adopted  on  June  8. 
2001,  an  amendment  to  Maryland's 
statute  signed  into  law  by  the  Governor 
of  Maryland  on  May  16,  2002,  legal 
opinions  from  the  Attorney  General  of 
Maryland  dated  May  20,  2002  and 
October  9,  2001,  and  evidence  of  proper 
adoption  of  the  program  revisions. 
These  amendments  are  intended  to 
correct  deficiencies  identified  by  EPA 
when  it  granted  final  interim  approval 
of  Maryland's  program  in  1996.  In 
addition.  Maryland  submitted 
amendments  to  its  operating  permit 
program  regulations  adopted  on 
November  6,  2001.  EPA  is  proposing  to 
approve  these  additional  amendments. 

What  Is  Not  Being  Addressed  in  This 
Document? 

On  December  11,  2000,  EPA 
announced  a  90-day  conunent  period  for 
members  of  the  public  to  identify 
deficiencies  they  perceive  exist  in  State 
and  local  agency  operating  permits 
programs.  [See  65  FR  77376.)  The  public 
was  able  to  comment  on  all  currently- 
approved  operating  permit  programs, 
regardless  of  whether  they  have  been 
granted  full  or  interim  approval.  The 
December  11,  2000  notice  instructed  the 
public  not  to  include  in  their  comments 
any  program  deficiencies  that  were 
previously  identified  by  EPA  when  the 
subject  program  was  granted  interim 
approval.  Since  those  program 
deficiencies  have  already  been 
identified  and  permitting  authorities 
have  been  working  to  correct  them,  EPA 
will  solicit  comments  when  taking 
action  on  those  corrective  measures. 

EPA  stated  that  it  will  consider 
information  received  from  the  public 
pursuant  to  the  December  11,  2000 
notice  and  determine  whether  it  agrees 
or  disagrees  with  the  purported 
deficiencies.  Where  EPA  agrees  there  is 
a  deficiency,  it  will  publish  a  notice  of 
deficiency  consistent  with  40  CFR 
70.4(i)  and  40  CFR  70.10(b).  The  Agency 
will,  at  the  same  time,  publish  a  notice 
identifying  any  alleged  problems  that 
we  do  not  agree  are  deficiencies.  For 
programs  that  have  not  yet  received  full 
approval,  such  as  Maryland's  program. 
EPA  would  publish  these  notices  by 
December  1,  2001.  On  December  5, 
2001,  EPA  annoimced  that  a  part  71 
federal  operating  permit  program 
became  effective  in  Maryland.  [See  66 
FR  63236.)  Because  an  approved  part  70 
program  is  not  in  effect  in  Maryland, 
EPA  has  not  yet  responded  to  public 
comments  on  the  State's  part  70 
program. 

EPA  received  numerous  comments  in 
response  to  the  December  11,  2000 


notice  annoimcing  the  start  of  the  90- 
day  public  comment  period.  As  part  of 
those  comments,  EPA  Region  III 
received  comments  about  Maryland's 
interim  approved  operating  permit 
program.  "The  Agency  will  respond  to 
those  comments  in  a  separate  notice(s), 
as  required  by  the  December  1 1 ,  2000 
notice. 

EPA  is  not  addressing  any  conunents 
received  pursuant  to  the  December  1 1 , 
2000  notice  in  this  document.  As 
mentioned  above,  comments  provided 
in  accordance  with  the  December  11, 
2000  notice  were  to  address 
shortcomings  that  had  not  previously 
been  identified  by  EPA  as  deficiencies 
necessitating  interim,  rather  than  full, 
approval  of  a  State's  operating  permit 
program.  This  action,  proposing  full 
approval  of  Maryland's  operating  permit 
program,  addresses  program 
deficiencies  identified  when  EPA 
granted  interim  approval  to  Maryland's 
program  in  1996  as  well  as  other 
regulatory  amendments.  Therefore,  any 
persons  wishing  to  comment  on  this 
action  should  do  so  at  this  time. 

What  Are  the  Changes  to  Maryland's 
Program  That  Correct  Interim  Approval 
Deficiencies? 

1.  The  principles  of 
"representational"  standing  provided  by 
the  CAA,  its  implementing  regulations 
and  Article  III  of  the  U.S.  Constitution 
as  interpreted  by  the  federal  courts  was 
not  fully  articulated  by  Maryland  law. 
The  Maryland  Environmental  Standing 
Act  (MESA)  provided  standing  to  those 
"persons"  as  defined  imder  MESA.  Not 
included  in  that  definition  were 
individuals  and  organizations  that  do 
not  reside  or  do  business  in  Maryland. 
The  minimum  requirements  for  judicial 
review  are  those  established  by  the  CAA 
and  EPA's  implementing  regulations.  In 
general,  State  programs  must  provide  an 
opportunity  for  judicial  review  in  State 
court  to  the  applicant,  to  any  person 
who  filed  comments  or  attended  a 
hearing  on  a  permit,  and  any  other 
person  who  could  obtain  judicial  review 
under  State  law.  When  EPA  granted 
Maryland  interim  approval  in  1996.  it 
stated  that  in  order  to  fully  meet  the 
standing  requirements  of  the  CAA  the 
State  must  take  legislative  action  to 
ensure  that  the  standing  requirements 
for  non-state  residents  and  organizations 
not  doing  business  in  Maryland  are  not 
more  restrictive  than  the  minimum 
requirements  of  Article  III  of  the  U.S. 
Constitution  as  they  apply  to  federal 
courts.  On  May  16.  2002.  Maryland 
changed  its  statute  at  Ann.  Code  MD.  2- 
404.1  to  expand  its  standing  for  the  title 
V  operating  permit  program  to  meet  the 
threshold  standing  requirements  under 


federal  constitutional  law.  Maryland 
revised  its  Attorney  General's  opinion 
by  stating  that  Maryland's  standing  law 
is  now  equivalent  to  federal 
constitutional  standard.  With  this 
statute  revision,  Maryland's  program  is 
consistent  with  the  scope  of  standing  for 
judicial  review  implicit  in  the  CAA  and 
title  V's  implementing  regulations. 

2.  Maryland  was  required  to  revise  the 
provisions  for  insignificant  activities 
under  COMAR  26.11.03.04  in  the 
following  three  ways  to  achieve 
consistency  with  the  requirements  of  40 
CFR  70.5(c): 

a.  Maryland's  regulation  found  at 
COMAR'26.11.03.04A(18)  provided  that 
"any  other  emission  unit  that  is  not 
subject  to  an  applicable  requirement  of 
the  Clean  Air  Act  "  may  be  excluded 
from  part  70  permit  applications.  This 
item  was  part  of  a  list  of  other  emission 
units  and  activities  which  were  allowed 
to  be  excluded  from  part  70 
applications.  EPA  recommended  that 
Maryland  remove  this  item  from  the  list 
because  it  was  important  for  such 
unspecified  units  or  activities  to  be 
included  in  the  permit  application  even 
if  they  did  not  have  applicable 
requirements.  Rather  than  remove  the 
item  from  its  regulations,  Maryland 
amended  the  provision  to  ensure  that 
such  emission  units  and  activities  were 
not  excluded  from  permit  applications. 
Maryland  revised  COMAR  26.1 1.03.04 A 
to  require  that  any  emission  unit  or 
activity  that  the  permit  applicant 
believes  does  not  have  any  applicable 
requirements  and  is  seeking  to  be 
exempted  from  the  requirement  to 
provide  detailed  emissions  and 
operational  information  in  the  permit 
application  must  be  identified  to,  and 
agreed  upon  by,  the  Maryland 
Department  of  the  Environment  during 
the  application  process.  Identification  of 
these  units  during  the  permit 
application  proress  ensures  that 
Maryland,  EPA  and  members  of  the 
public  who  have  access  to  the  permit 
application  are  aware  of  the  existence  of 
these  units  at  an  applicants  facility. 
Because  these  emissions  units  and 
activities  are  clearly  identified  as  part  of 
the  permit  application  process,  the 
Maryland  Department  of  the 
Environment  can  affirmatively 
determine  whether  additional 
information  in  the  permit  application 
regarding  these  units  or  activities  is 
necessary  to  assess  whether  they  have 
applicable  requirements.  The 
identification  of  these  units  also  has  a 
subsidiary  benefit  of  allowing  the  State 
to  request  additional  information  about 
a  unit  that  may  be  subject  to  state-only 
requirements,  even  if  there  is  no  federal 
applicable  requirement.  If  the  Maryland 


Federal  Register/Vol.  67,  No.  175/Tuesday,  September  10,  2002 / Proposed  Rules  57499 


57498 


Federal  Register /Vol.  67,  No.  175 /Tuesday,  September  10,  2002  /  Proposed  Rules 


Department  of  Environment  detennines 
that  additional  information  is  necessary 
from  the  permit  applicant  to  determine 
whether  an  emission  imit  is  subject  to 
an  applicable  requirement,  it  may 
specify  the  additional  information    . 
needed  or  deny  the  applicant's  request 
that  the  unit  be  exempt  from  the 
requirement  to  provide  detailed 
emissions  and  operational  information 
imder  COMAR  26.11.03.03 

Further,  the  amended  language  of 
COMAR  26.11. 03.04A  works  in 
conjimction  with  other  provisions  of 
this  section  which  require  that  (1)  a 
permit  applicant  may  not  omit 
information  on  an  emissions  unit  that  is 
necessary  to  determine  the  applicability 
of,  or  to  impose,  an  applicable 
requirement  of  the  CAA;  (2)  potential 
emissions  from  all  exempt  sources  shall 
be  included  in  the  determination  of 
whether  a  source  is  major;  (3)  the  listing 
as  an  insignificant  activity  does  not 
exempt  an  emissions  unit  from  any  air 
quali^  regulation;  and  (4)  emissions 
imits  that  use  Class  I  or  Class  II  ozone- 
depleting  substances  subject  to  an 
applicable  requirement  established 
under  title  VI  of  the  CAA  are  not  exempt 
from  the  part  70  application.  Therefore, 
the  amended  provisions  of  COMAR 
26.11. 03.04A  ensiu«  that  permit 
applicants  are  required  to  provide  all 
information  in  their  applications 
necessary  to  determine  the  applicability 
of  requirements  and  to  verify 
compliance  with  those  applicable 
requirements. 

D.  Maryland's  regulation  at  COMAR 
26.1 1.03. 04B  did  not  provide  that  a 
permit  applicant  shall  not  omit 
information  needed  to  determine  the 
applicability  of,  or  to  impose,  any 
applicable  requirement  as  required 
under  40  CFR  70.5(c).  Maryland 
amended  its  regulation  to  include 
COMAR  26.11.03.04C  which  states  "A 
permit  applicant  may  not  omit 
information  on  an  emissions  unit  that  is 
necessary  to  determine  the  applicability 
of,  or  to  impose,  an  applicable 
requirement  of  the  Clean  Air  Act."  With 
this  amendment,  Maryland's  program  is 
consistent  with  40  CFR  70.5(c). 

c.  Maryland's  regulation  at  COMAR 
26.11.03.04  A(2)  provided  an  exemption 
from  part  70  permit  applications  to 
boilers  used  exclusively  to  operate 
steam  engines  for  farm  and  domestic 
use.  Maryland  has  deleted  this 
exemption  from  it  regulation.  While  not 
included  as  an  interim  approval 
deficiency,  the  Maryland  statute  found 
at  Ann.  Code.  Md.  2-402  provides  a 
similar  exemption  to  boilers  used 
exclusively  to  operate  steam  engines  for 
farm  and  domestic  use.  Maryland  has 
provided  a  statement  with  supporting 


documentation  that  no  boilers  used 
exclusively  to  operate  steam  engines  for 
farm  and  domestic  ciurently  exist  in  the 
State.  Further,  the  State  provided  an 
Attorney  General's  opinion,  dated  May 
20,  2002  stating  that  since  there  are  no 
sources  subject  to  the  exemption, 
Maryland's  title  V  operating  permit 
program  applies  to  Jill  soiuces  that  are 
required  to  be  covered  by  the  title  V 
permit  program.  With  the  deletion  from 
its  regulation,  coupled  with  the  State's 
affirmation  and  Attorney  General's 
opinion,  Maryland's  regulation  is 
consistent  with  40  CFR  70.5(c). 

3.  Maryland's  regulations  at  COMAR 
26.11.03.21  did  not  specifically  state 
that  the  procedures  for  issuing  general 
permits  include  notice  and  opportunity 
for  public  comment  and  hearing  by 
affected  states  consistent  with  40  CFR 
70.7(h)(3)  and  70.8  and  a  45-day  EPA 
review  consistent  with  40  CFR  70.8(a) 
and  (c).  In  addition,  Maryland's 
regulation  for  issuing  general  permits 
did  not  provide  that  the  State  would 
keep  a  record  of  public  commenters  and 
issues  raised  during  the  public 
participation  process  so  that  EPA  may 
fulfill  its  obligation  under  section 
505(b)(2)  of  the  CAA  to  determine 
whether  a  citizen  petition  shoidd  be 
granted.  Maryland  revised  its  regulation, 
found  at  COMAR  26.11.03.21.A,  to 
clarify  that  the  procedures  for  issuing 
general  permits  include  a  review  by 
EPA  and  affected  states.  Further, 
COMAR  26.11.03. 21.B  was  added  which 
states  "the  Department  shall  maintain 
records  of  the  public  comments  and 
issues  raised  during  the  public 
participation  process."  With  these 
amendments,  Maryland's  regulations  are 
consistent  with  40  CFR  70.7(h)  and  70.8. 

4.  COMAR  26.11.03.21.J  allowed 
Maryland  to  revise  or  repeal  a  general 
permit  using  the  procedures  that  are 
appropriate  to  the  particular  permit. 
COMAR  26.11.03.21.L  stated  that  the 
revision  procedures  set  forth  in 
Maryland's  regulations  do  not  apply  to 
a  general  permit,  except  as  provided  in 
the  general  permit.  These  provision 
were  inconsistent  with  part  70  because 
they  gave  Maryland  the  discretion  to 
determine  the  appropriate  procedures 
that  should  be  followed  to  revise  a 
general  permit.  To  remedy  the 
deficiency,  Maryland  has  deleted 
COMAR  26.11.03.21.J.  In  addition, 
Maryland  revised  COMAR  26.11.03.21.L 
to  clearly  state  that  all  permit  revisions 
procedures  apply  to  general  permits. 
With  these  amendments,  Maryland'^s 
regulations  are  consistent  with  40  CFR 
70.7(e). 

5.  Maryland's  requirements  for  permit 
reopenings,  including  COMAR 
26.11.03.07.A(2),  26.11.03.08.A,  and 


26.11.03.20C(4),  (5)  and  (6),  provided 
the  State  discretion  to  follow  procedures 
other  than  the  procedmes  for  permit 
issuance.  Federal  regulations  at  40  CFR 
70.7(f)(2)  require  that  procedures  to 
reopen  and  issue  a  permit  shall  follow 
the  came  procedure  as  apply  to  initial 
permit  issuance.  Maryland  has  revised 
its  regulations  found  at  COMAR 
26.11.03.07.A(2),  26.11.03.08.A,  and 
26.11.03.20C(4),  and  (5)  to  provide  that 
procedures  to  reopen  and  issue  a  permit 
shall  follow  the  same  procedure  for 
issuance  of  an  initial  permit.  With  these 
amendments,  Maryland's  regulations  are 
consistent  with  40  CFR  70.7(f)(2). 

6.  COMAR  26.11.03.17F  provided  that 
the  permittee  could  submit  an 
application  for  a  significant 
modification  up  to  12  months  after 
commencing  operation  of  the  changed 
source.  This  provision  is  inconsistent 
with  40  CFR  70.7(e)(4)  and  provides  less 
stringent  application  requirements  in 
making  a  significant  modification  than 
for  making  minor  modifications  or 
administrative  amendments.  Maryland 
revised  its  regulation  by  deleting  the 
language  at  COMAR  26.11.03.17F  which 
stated  that  the  permittee  could  submit 
an  application  for  a  significant 
modification  up  to  12  months  after 
commencing  operation  of  the  changed 
source.  Maryland  added  language  at 
COMAR  26.11.03.17F  that  requires  that 
no  significant  modifications  may  be 
made  at  a  facility  prior  to  the  facility 
obtaining  all  permits  to  construct  and 
approvals  or  a  certificate  of  public 
convenience  and  necessity  and 
submitting  a  complete  application  for  a 
significant  modification  to  an  operating 
permit.  Further,  if  no  permit  to 
construct  or  approval  is  necessary,  the 
permittee  may  not  make  the  change 
imtil  Maryland  issues  a  revised  part  70 
permit  that  includes  the  requirements 
that  apply  to  the  modification.  With 
these  amendments,  Maryland's 
regulations  are  consistent  with  40  CFR 
70.7(e)(4). 

7.  EPA  required  that  the  language  at 
COMAR  26.11.03.158(7)  be  clarified  to 
indicate  that  all  permit  modifications 
for  piurposes  of  the  acid  rain  portion  of 
the  permit  shall  be  governed  by 
regulations  promulgated  under  title  IV 
of  the  act.  Maryland  modified  its 
regulation  by  deleting  COMAR 
26.11.03.15B(7).  Maryland  added 
language  at  COMAR  26.il.03.15C  that 
states  ^at  amendments  will  be 
consistent  with  the  part  70  regulation 
"except  for  a  permit  modification  for  the 
acid  rain  portion  of  a  part  70  permit 
which  is  governed  by  regulations 
promulgated  under  title  IV  of  the  Clear 
Air  Act."  In  addition.  COMAR 
26.ll.03.0lM  incorporates  by  reference 
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into  its  part  70  permitting  program,  the 
acid  rain  program  foimd  at  40  CFR  part 
72  into  its  part  70  permitting  program 
and  specifically  states  that  "a  person 
who  constructs,  modifies,  or  operates,  or 
causes  to  be  constructed,  modified,  or 
operated  an  acid  rain  source... shall 
comply  with  40  CFR  72  *  *  *"  The 
permit  revision  regulations  foimd  at  40 
CFR  72.80  provide  that 
"notwithstanding  the  operating  permit 
revision  procedures  specified  in  part  70 
*  *  *,  the  provisions  of  this  subpart 
shall  govern  revision  of  any  Acid  Rain 
Program  permit  revision."  With  these 
provisions  of  the  State  and  federal 
regulations,  Maryland's  regulations  are 
consistent  with  40  CFR  70.7(d)  and  (e). 

8.  COMAR  26.11.03.11  afforded  EPA 
a  thirty  day  opportunity  to  comment  on 
the  proposed  decision  of  an 
administrative  law  judge  prior  to 
Maryland's  issuance  of  a  final  decision. 
It  was  not  clear  to  EPA  that  in  the  event 
that  Maryland  issues  a  final  decision 
which  modifies  conditions  in  the  final 
permit  under  a  contested  case  decision, 
that  that  modification  would  follow 
State  requirements  at  COMAR 
26.11.03.09,  .16  and  .17  which  require 
Maryland  to  provide  EPA  with  an 
additional  45  day  period  in  which  to 
review  and  comment  on  the  final 
permit.  Maryland  revised  its  regulation 
at  COMAR  26.11.03.11  to  change  EPA's 
review  time  of  any  permit  modification 
proposed  through  a  contested  case 
hearing  from  30  days  to  45  days.  In 
addition,  Maryland  provided  an 
Attorney  General's  opinion,  dated  May 
20,  2002,  that  states  that  "a  final 
decision  pursuant  to  COMAR 
26.11.03. HE  which  makes  significant  or 
minor  modifications  to  a  challenged 
title  V  permit  is  subject  to  the  review 
and  comment  provisions  in  regulations 
.093,  .16F,  and  .17D.  Therefore,  EPA 
must  be  provided  with  a  45-day  review 
and  comment  period  prior  to  issuance  of 
a  final  decision  which  makes  significant 
or  minor  modifications  to  the  permit." 
With  this  regulation  revision  and  the 
amended  Attorney  General's  opinion, 
Maryland's  regulations  are  consistent 
with  the  part  70  program. 

9.  Maryland's  part  70  program 
submitted  in  1995  did  not  include  a 
review  from  its  Attorney  General  that 
the  State  has  the  necessary  legal 
authority  to  implement  and  enforce  the 
federal  requirements  for  hazardous  air 
pollutants.  Maryland  has  submitted  an 
Attorney  General's  opinion,  signed 
October  9,  2001,  that  affirms  that  the 
laws  of  Maryland  provide  the  necessary 
legal  authority  to  implement  and 
enforce  40  CFR  part  63  National 
Emission  Standards  for  Hazardous 
Pollutants  for  all  major  and  area  soiut:es 


subject  to  part  63  standards.  With  this 
Attorney  General's  opinion,  Maryland's 
regulations  are  consistent  with  the  part 
70  program. 

What  Other  Changes  to  Maryland's  Part 
70  Program  Were  Submitted  to  EPA? 

1.  Maryland  regulation  at  COMAR 
26.11. 02.01.C  defined  major  sources  as 
those  that  emit  or  have  the  potential  to 
emit  100  tons  per  year  of  any  regulated 
(emphasis  added)  air  pollutant.  In 
contrast,  EPA's  definition  of  a  major 
source  at  40  CFR  70.2  is  that  soiu-ce  that 
emits  or  has  the  potential  to  emit  100 
tons  per  year  of  any  air  pollutant.  To 
clearly  indicate  that  Maryland's 
definition  of  a  major  source  is 
equivalent  to  the  federal  definition,  the 
State  revised  COMAR  26.11.02.01.C.  by 
deleting  the  word  "regulated"  from  its 
definition  of  a  major  source.  This 
revision  is  consistent  with  the  part  70 
program. 

2.  Maryland  regulation  at  COMAR 
26.11.03.01.3(4)  exempted  from  part  70 
requirements  "a  source  that  is  not 
subject  to  an  applicable  requirement  of 
the  Clean  Air  Act."  Federal  regulations 
found  at  part  70  do  not  provide  for  such 
an  exemption.  To  closely  mirror  the  part 
70  regulations,  Maryland  deleted  the 
exemption  from  its  regulation.  This 
revision  is  consistent  with  the  part  70 
regulations. 

3.  Maryland  regulation  at  COMAR 
26. 11.03. 18.A  provided  that  a  permittee 
may  make  a  change  to  a  permitted 
source  without  obtaining  a  revision  to 
the  part  70  permit,  although  the  change 
would  otherwise  violate  the  federally 
enforceable  conditions  of  the  part  70 
permit,  (emphasis  added.)  The 
emphasized  language  seems  to  allow 
changes  at  a  source  that  might  violate 
the  conditions  of  the  part  70  permit, 
even  though  subsections  1  through  8  of 
COMAR  26.1 1.03. 18A  contains 
provisions  to  prevent  any  such 
violation.  For  clarity  purposes,  the 
language  was  deleted  from  COMAR 
26.11.03.18.A.  This  deletion  is 
consistent  with  the  part  70  program. 

4.  Maryland  added  language  at 
COMAR  26.11.02. 16. A(2){a), 
26.11.02. 19.A,  26.11.03  to  clarify  that  it 
has  authority  to  assess  permit  fees  for 
Title  V  sources  whether  the  sources  are 
subject  to  part  70  or  40  CFR  part  71. 
These  permit  revisions  are  consistent 
with  the  part  70  program. 

5.  Regulations  at  COMAR 
26.11.03. 19.D(1)  require  the  permittee  to 
keep  a  record  describing  "changes  made 
at  the  source  that  result  in  emissions  of 
a  regulated  (emphasis  added)  air 
pollutant  subject  to  an  applicable 
requirements  of  the  Clean  Air  Act." 
Maryland  deleted  the  word  "regulated" 


from  COMAR  26.11.03.19.0(1)  to  clarif\' 
that  the  permittee  shall  keep  a  record  of 
changes  of  any  air  pollutant  subject  to 
an  applicable  CAA  requirement.  This 
deletion  is  consistent  with  the  part  70 
program. 

6.  Maryland  added  regulations  at 
COMAR  26.11.03. 01.  N  which  states 
"The  owner  or  operator  of  a  source 
which  a  part  70  permit  is  required  is 
subject  to  the  compliance  assurance 
monitoring  requirements  under  40  CFR 
part  64  which  is  incorporated  by 
reference.'"  This  amendment  ensures 
compliance  assurance  monitoring  is  a 
requirement  when  applicable  in  a  part 
70  permit.  This  addition  is  consistent 
with  the  part  70  program. 

What  Action  Is  Being  Taken  by  EPA? 

EPA  has  reviewed  the  program 
revisions  which  include  regulaton,- 
amendments  adopted  on  June  08.  2001 
and  a  statutory  amendment  effective 
May  16,  2002  in  conjunction  with  the 
portion  of  Maryland's  operating  permit 
program  that  was  earlier  approved  on  an 
interim  basis.  Based  on  this  review,  EPA 
has  determined  that  the  revisions  to 
Maryland's  operating  permit  program 
adequately  address  the  nine  deficiencies 
identified'by  EPA  in  its  July  03.  1996 
rule  granting  interim  approval  and  fully 
satisfy  the  minimum  requirements  of  40 
CFR  part  70  and  the  CAA.  Therefore, 
EPA  is  proposing  to  fully  approve  the 
Maryland  Title  V  operating  permit 
program  in  accordance  with  40  CFR 
70.4(e).  In  addition.  EPA  has  reviewed 
the  regulator}'  amendments  adopted 
November  06,  2001.  EPA  has 
determined  that  these  additional 
amendments  fully  meet  the  minimum 
requirements  of  40  CFR  part  70_and  the 
CAA  and  is  proposing  to  approve  the 
additional  amendments.  Interested 
members  of  the  public  may  comment  on 
the  changes,  as  described  above. 

Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211. 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  This  action  merely  proposes 
to  approve  State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
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Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  proposes  to  approve  pre-existing 
requirements  imder  State  law  and  does 
not  impose  any  additional  enforceable 
duty  beyond  that  required  by  State  law, 
it  does  not  contain  any  unfunded 
mandate  or  significantly  or  uniquely 
affect  small  governments,  as  described 
in  the  Unfunded  Mandates  Reform  Act 
of  1995  (Public  Law  104-4).  This 
proposed  rule  also  does  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
{65  FR  67249,  November  9.  2000).  nor 
will  it  have  substantial  direct  effects  on 
the  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10.  1999),  because  it  merely 
approves  a  State  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 


relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
CAA.  This  rule  also  is  not  subject  to 
Executive  Order  13045  (62  FR  19885, 
April  23,  1997),  because  it  is  not 
economically  significant. 

In  reviewing  State  operating  permit 
program  submissions,  EPA's  role  is  to 
approve  State  choices,  provided  that 
they  meet  the  criteria  of  the  CAA.  In  this 
context,  in  the  absence  of  a  prior 
existing  requirement  for  the  State  to  use 
voluntary  consensus  standards  (VCS), 
EPA  has  no  authority  to  disapprove  an 
operating  permit  program  for  failure  to 
use  VCS.  It  would  thus  be  inconsistent 
with  applicable  law  for  EPA,  when  it 
reviews  an  operating  permit  program 
submission,  to  use  VCS  in  place  of  an 
operating  permit  program  submission 
that  otherwise  satisfies  the  provisions  of 
the  CAA.  Thus,  the  requirements  of 
section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (15  U.S.C.  272  note)  do  not 
apply.  As  required  by  section  3  nf 
Executive  Order  12988  (61  FR  4729, 
February  7,  1996).  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 


minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 
affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859,  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  imder 
the  executive  order. 

This  rule,  proposing  to  approve  the 
operating  permit  program  for  the  State 
of  Maryland,  does  not  impose  an 
information  collection  biuden  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procediu-e, 
Air  pollution  control.  Intergovernmental 
relations,  Operating  permits.  Reporting 
and  recordkeeping  requirements. 

Dated:  September  4.  2002. 
Donald  S.  Welsh, 
Regional  Administrator,  Region  III. 
[FR  Doc.  02-23081  Filed  9-9-02;  8:45  am] 
BILUNG  CODE  6560-50-l> 
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117  56247,57355 

165 56245 

36CFR 

1191 56352 

Proposed  Rules: 

7 56785,  57357 

1190 56441 

1191 56441 


38CFR 

Proposed  Rules: 

4 


.56509 


40CFR 

52 57148,57155 

58 57332 

61  57159 

75 57272 

81 57332 

180 56225,  56490 

271 57337 

300 56757 

Proposed  Rules: 

52 57187,  57188,  57357 


58 57362 

70 57496 

81 56249,  57362 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,  57190 

271 57191 

300... 56794 

1045 57188 

1051 57188 

1065 57188 

1068 57188 

41  CFR 

Ch.  301 57169 

102-42 56495 

42  CFR 

Sid 56930 

403 56618 


67 57177 

Proposed  Rules: 

67 57193.57196 


45  CFR 

Proposed  Rules: 

5b 


.56252 


44  CFR 

65 


.57173,  57174 


47  CFR 

43 56496 

63 56496,57344 

68 57181 

76 56880 

Proposed  Rules: 

76 56882 

73 57203 

49  CFR 

1511 56496 

Proposed  Rules: 

195 56970 

571 56976 

580 56976 

581 56976 

582 56976 


583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588.. 56976 

50  CFR 

223 56931 

635 56934 

648 56229,56765 

660 56497,  56500,  57345, 

57346 

679 56230,  56231,  56766, 

56934,  57183.  57184,  57185 
Proposed  Rules: 

17 56254,  56257 

223 57204 

224 57204 

622 56516 

648 56525,57207 

679 56692 

697 56800 


IV 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  10, 
2002 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Peanuts,  domestic  and 
imported,  marketed  in 
United  States;  minimum 
quality  and  hamfling 
standards;  published  9-9-02 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Technical  Assistance  for 
Specialty  Crops  program; 
implenrientation;  published  9- 
10-02 

AGRICULTURE 
DEPARTMENT 
Farm  Service  Agency 

Program  regulations:  . 

Certified  Mediation  Program; 
implementation;  put>lished 
9-10-02 

AGRICULTURE 

DEPARTMENT 

Rural  Business-Cooperative 

Service 

Program  regulations: 
Certified  Mediation  Program; 
implementation;  published 
9-10-02 

AGRICULTURE 
DEPARTMENT 

Rural  Housing  Service 

Program  regulations: 
Certified  Mediation  Program; 
implementation;  published 
9-10-02 

AGRICULTURE 
DEPARTMENT 

Rural  Utilities  Service 

Program  regulations: 
Certified  Mediation  Program; 
implementation;  published 
9-10-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollution  control;  new 
motor  vehicles  and  engines: 
Tier  2/g£U5otine  sulphur 
regulations;  published  6- 
12-02 
Hazardous  waste  program 
auttiorizations: 
Oregon;  published  9-10-02 


TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Honeywell;  publisfied  8-6-02 
MD  Helicopters,  Inc.; 
published  8-6-02 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Procedure  and  administration: 
Administrative  summonses; 
designated  IRS  officer  or 
employee;  published  9-10- 
02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Kiwifruit  grown  in — 
Califomia;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20688] 
Onions  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  9-20- 
02;  published  7-22-02  [FR 
02-18256] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Israel;  comments  due  by 
9-16-02;  published  7-18- 
02  [FR  02-18160] 
Plant  pests: 
Redelivery  of  cargo  for 
inspection;  comments  due 
by  9-16-02;  published  8- 
27-02  [FR  02-21738] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

duba;  agricultural 
commodities;  licensing 
procedures  effectiveness; 
comments  due  by  9-20- 
02;  published  8-21-02  [FR 
02-21161] 

COMMERCE  DEPARTMENT 
Natlortal  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 
Caribbean,  Gulf  of  Mexico, 

and  South  Atlantic 

fisheries — 


Gulf  of  Mexico  shrimp; 
comments  due  by  9-18- 
02;  published  8-19-02 
[FR  02-21023] 
Red  snapper;  comments 
due  by  9-18-02; 
published  8-19-02  [FR 
02-21024] 
Wfist  Coast  States  and 
Western  Pacific 
fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-19- 
02;  published  9-4-02 
[FR  02-22523] 
DEFENSE  DEPARTMENT 
Air  Force  Department 
DOD  Commercial  Air 
Transportation  Quality  and 
Safety  Review  Program; 
comments  due  by  9-20-02; 
published  9-5-02  [FR  02- 
22307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 
products  manufacturing 
and  clay  ceramics 
manufacturing;  comments 
due  by  9-20-02;  published 
7-22t02  [FR  02-15869] 
Air  programs: 
Outer  Continental  Shelf 
regulatkms — 
Califomia;  consistency 
update;  comments  due 
by  9-16-02;  published 
8-16-02  [FR  02-20867] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alat>ama;  comments  due  by 
9-20-02;  published  8-21- 
02  [FR  02-21286] 
Florida;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20744] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20745] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20746] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatbn 
plans;  approval  and 


promulgation:  various 

States: 

Kentucky:  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 
Montana;  comments  due  by 

9-18-02;  published  8-19- 

02  [FR  02-20988] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida;  comments  due  t)y 

9-19-02;  pubhshed  8-20- 

02  [FR  02-21193] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
auttrarizatlons: 
Florida;  comments  due  t>y 

9-19-02;  published  8-20- 

02  [FR  02-21194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 

9-19-02;  published  8-20- 

02  [FR  02-21190] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida:  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21191] 
Hazardous  waste: 
Identifkafion  and  listing — 
Exclusions;  comments  due 
by  9-16-02;  published 
7-31-02  [FR  02-19325] 
Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities 
2,4-D,  etc. 
Correction;  comments  due 
by  9-17-02;  published 
8-16-02  [FR  02-20748] 
Radiation  protection  standards: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  National 
Laboratory-East  Site: 
comments  due  by  9-16- 
02;  published  8-15-02 
[FR  02-20864] 

Los  Alamos  National 
Laboratory;  comments 
due  by  9-16-02; 
published  8-15-02  [FR 
02-20865] 
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ENVIRONMENTAL 
PROTECTKDN  AGENCY 

Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-16-02;  published 
8-15-02  [FR  02-20446] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Superfund  program; 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-16-02;  published 
8-15-02  [FR  02-20447] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 
Human  drugs; 
Unapproved  new 
investigational  drug 
products;  export 
requirements;  comments 
due  by  9-17-02;  published 
6-19-02  [FR  02-15358] 
Correction;  comments  due 
by  9-17-02;  published 
7-5-02  [FR  02-15358] 
Medical  devices: 
Dental  devices- 
Encapsulated  amalgam 
alloy  and  dental 
mercury;  classification 
and  special  controls; 
comments  due  by  9-16- 
02;  published  7-17-02 
[FR  02-17960] 
General  l\ospital  and 
personal  use  devices — 
Needle-bearing  devices; 
comments  due  by  9-18- 
02;  published  6-20-02 
[FR  02-15493] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Quarantine,  Inspection,  and 
licensing: 

Biological  agents  and  toxins 
posing  severe  threat  to 
public  health  and  safety; 
list;  comments  due  by  9- 
17-02;  published  8-23-02 
[FR  02-21512] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants); 
Govemmentwide 
requirements;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18309] 
INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 
Endangered  and  threatened 
species; 


Critical  habitat 

designations — 

Preble's  meadow  jumping 
mouse;  comments  due 
by  9-16-02;  published 
7-17-02  [FR  02-17716] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 
Geological  and  geophysical 
explorations;  proprietary 
terms  and  data  disclosure; 
comments  due  by  9-16- 
02;  published  7-17-02  [FR 
02-17880] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  larnl 
reclamation  plan 
submissions; 

Kentucky;  comments  due  by 
9-16-02;  published  8-16- 
02  [FR  02-20820] 
West  Virginia;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20821] 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone; 
exemption;  comments  due 
by  9-17-02;  published  7- 
19-02  [FR  02-17903] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Cranes  and  Derricks 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  9-16- 
02:  published  7-16-02  [FR 
02-17768] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Official  seals;  comments  due 
by  9-16-02;  published  7-17- 
02  [FR  02-17962] 

TRANSPORTATION 
DEPARTMENT 

Coast  Guard 

Deepwater  ports: 
Regulations,  revision; 
comments  due  by  9-18- 
02;  published  8-19-02  [FR 
02-20952] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives; 


Airbus;  comments  due  by  9- 

16-02;  published  8-16-02 

[FR  02-20712] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Ainvorthiness  directives; 
Boeing;  comments  due  by 

9-16-02;  published  7-16- 

02  [FR  02-17548] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives; 
British  Aerospace; 

comments  due  by  9-17- 

02;  published  8-9-02  [FR 

02-20137] 
Eurocopter  France; 

comments  due  by  9-17- 

02;  published  7-19-02  [FR 

02-18196] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
McDonnell  Douglas; 

comments  due  by  9-16- 

02;  published  7-18-02  [FR 

02-18024] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-17525] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  directives: 
MORA  VAN  a.s.;  comments 
due  by  9-20-02;  published 
8-14-02  (FR  02-20516] 
Pilatus  Aircraft  Ltd.; 
comments  due  by  9-20- 
02;  published  8-9-02  [FR 
02-20136] 
Raytheon;  comments  due  by 
9-16-02;  published  7-17- 
02  [FR  02-17885] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Turtwmeca  S.A.;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18203] 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Ainworthiness  standards: 


Special  conditions — 
Dassault  Aviation  Mystere 
Fakx>n  50  airplanes; 
comments  due  by  9-16- 
02;  published  8-16-02 
[FR  02-20883] 
Class  E5  airspace;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20891] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 
DEPARTMENT 

Federal  Transit 
Administration 

Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 
TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 
Motgr  vehicle  safety 
standards: 

Small  business  entitles; 
economic  impact; 
comments  due  by  9-20- 
02;  published  9-6-02  [FR 
02-22703] 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  drawback  centers; 
consolidation;  comments 
due  by  9-20-02;  put>lished 
8-21-02  [FR  02-21111] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service' 

Income  taxes: 

Cancellation  of 
indebtedness;  guidance; 
comments  due  by  9-17- 
02;  published  6-13-02  [FR 
02-14825] 

Tax  shelter  rules; 
modificatkjn;  cross- 
reference;  comments  due 
by  9-16-02;  published  6- 
18-02  [FR  02-15322] 

Widely  hekj  fixed  investment 
trusts;  reporting 
requirements;  comments 
due  by  9-18-02;  published 
6-20-02  [FR  02-15352] 

TREASURY  DEPARTMENT 

Govemment  Securities  Act 
regulations: 

Large  positton  rules; 
reporting  requirements; 
comments  due  by  9-16- 
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02;  published  7-31-02  [FR 
02-19238} 

UST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  cun-ent 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.  nara.gov/fedreg/ 
plawcurr.html. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Government  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado.  Public 
Lands  Transfer  Act  of  1993  to 


provide  additk>nal  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 

H.R.  309/P.L  107-212 

Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 

H.R.  601/P.L.  107-213 

To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 

H.R.  1384/P.L.  107-214 

Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 

H.R.  1456/P.L.  107-215 

Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wilderness  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  public 


buildings,  property,  and  works, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Worths'.  (Aug. 
21.  2002;  116  Stat.  1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Park  Boundary  Revision  Ad  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 

To  rename  Wolf  Trap  Farm 
Part<  as  "Wolf  Trap  National 
Park  for  the  Performing  Arts' . 
and  for  other  purposes.  (Aug 
21,  2002;  116  Stat    1330) 

H.R.  2441 /P.L.  107-220 

To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21.  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes   (Aug 
21,  2002;  116  Stat.  1336) 


H.R.  3380/P.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  Issue  nght-ot- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
National  Park.  (Aug   21,  2002; 
116  Stat    1338) 
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PENS  IS  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscnbe.  go  to  http:// 
hydra.gsa.gov/archive& 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
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NOTICES 

Closure  of  public  lands: 

Idaho, 57612-57613 

Nevada,  57613 

Utah,  57613 
Environmental  statements;  notice  of  intent: 

Carlsbad  Resource  Area,  NM,  57613-57614 
Realty  actions;  sales,  leases,  etc.: 

California,  57614-57615 

Nevada,  57615 

Wyoming,  57615-57616 
Recreation  management  restrictions,  etc.: 

Shoshone  Field  Office-administered  lands,  ID;  closure  to 
off-highway  vehicle  and  recreation  use,  57616 
Survey  plat  filings: 

New  Mexico,  57616 
Withdrawal  and  reservation  of  lands: 

Nevada,  57617 

New  Mexico,  57617-57618 

Washington,  57618 

Legal  Services  Corporation 

PROPOSED  RULES 

Outside  practice  of  law  by  full-time  legal  services  attorneys, 
57550-57554 

Mine  Safety  and  Health  Administration 

RULES 

Education  and  training: 
Hazard  communication  (HazCom);  establishment 
Correction,  57635 

National  Aeronautics  and  Space  Administration 

RULES 

Federal  Acquisition  Regulation  (FAR): 
Fixed-price  construction  contracts;  pajnments 
Correction,  57635 

National  Council  on  Disability 

NOTICES 

Meetings: 
Cultural  Diversity  Advisory  Committee,  57630 
Youth  Advisory  Committee,  57630 
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National  Oceanic  and  Atmospheric  Administration 

RULES 

Fishery  conservation  and  management: 

West  Coast  States  and  Western  Pacific  fisheries — 
West  Coast  salmon,  57534-57535 
NOTICES 
Senior  Executive  Service: 

Performance  Review  Board;  membership,  57580 

National  Park  Service 

NOTICES 

Environmental  statements;  availability,  etc.: 
C&O  Canal  National  Historical  Park,  MD;  Potomac 

Interceptor  sewer  odor  treatment  units,  parking  area 
improvements,  and  comfort  stations,  57618-57619 
Great  Falls  Park,  VA;  entrance  station  reconstruction, 

57619 
Waterton-Glacier  International  Peace  Park,  MT;  Glacier 
National  Park;  Going-to-the-Sun  Road  rehabilitation, 
57619-57620 
Meetings: 
Lake  Clark  National  Park  Subsistence  Resource 
Commission,  57620 
National  Register  of  Historic  Places: 

Pending  nominations,  57621 
Native  American  human  remains  and  associated  funerary 
objects: 
California  State  University,  Long  Beach,  CA — 

Inventory  from  Los  Angeles  County,  CA,  57621-57622 
Federal  Bureau  of  Investigation,  Louisville,  KY — 
Inventory  confiscated  from  Sean  Adam  Long, 
Madisonville,  KY,  57622 
Minnesota  Indian  Affairs  Council,  Bemidji,  MN — 
Crow  inventory  from  Big  Horn  Valley,  MT,  57622- 

57623 
Inventory  from  various  sites  in  Grant  County,  NM, 
57623-57624 
Museum  of  Northern  Arizona,  Flagstaff,  AZ — 
Navajo  drum;  ceramic  jar,  originally  with  hide 
stretched  over  open  end,  57624 
Phoebe  A.  Hearst  Museum  of  Anthropology,  University  of 
California,  Berkeley,  CA — 
Inventory  from  Rose  Springs  Site,  Inyo  County,  CA, 
57624-57626 
South  Carolina  Institute  of  Archaeology  and 
Anthropology,  Coliunbia,  SC — 
Inventory  from  Clarendon  County,  SC,  57626 
Tongass  National  Forest,  Ketchikan,  AK — 
Saanya  Kwaan  Tliingit  remains  (possibly  Charlie 
Sehayett,  aka  Naha  Charlie)  from  Indian  Point 
Village  Site,  Revillagigedo  Island,  AK,  57626- 
57627 
University  of  Northern  Colorado,  Greeley,  CO — 
Memorial  pole  bearing  brown  bear  crest  from  Angoon, 
AK,  57627 
University  of  Pennsylvania  Museum  of  Archaeology  and 
Anthropology,  Philadelphia,  PA — 
Comanche  chiefs  remains  from  Oklahoma,  57627- 
57628 


National  Science  Foundation 

NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
NSF-NASA  National  Astronomy  and  Astrophysics 
Advisory  Conmiittee,  57630 


Navy  Department 

NOTICES 

Environmental  statements;  availability,  etc.: 

F/A-18  E/F  Super  Hornet  aircraft  introduction  to  U.S. 
East  Coast;  public  hearings,  57583 

■i 
Nuclear  Regulatory  Commission 

RULES 

Federal  claims  collection: 

Salary  offset  procedures,  57506-57509 
NOTICES 
Applications,  hearings,  determinations,  etc.: 

Nuclear  Management  Co.,  LLC.  57630-57632 

Personnel  Management  Office 

PROPOSED  RULES 

Pay  under  General  Schedule; 

Locality  pay  areas;  metropolitan  area  portion,  57536- 
57537 

Presidio  Trust 

NOTICES 

Environmental  statements;  availability,  etc.: 
Presidio  Trust  Management  Plan — 
Land  use  policies,  57632-57633 

Public  Health  Service 

See  Agency  for  Toxic  Substances  and  Disease  Registry 
See  Food  and  Drug  Administration 
See  Substance  Abuse  and  Mental  Health  Services 
Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 

Infectious  substances  transportation  requirements; 
standards  revision 
Correction,  57635 

Small  Business  Administration 

PROPOSED  RULES 

Freedom  of  Information  Act;  implementation,  57539-57543 

Substence  Abuse  and  Mental  Health  Services 
Administration 

NOTICES 

Grants  and  cooperative  agreements;  availability,  etc.: 
Mental  Health  Services  Center — 
Evaluation  Technical  Assistance  Center,  57611-57612 

Surface  Transportation  Board 

RULES 

Practice  and  procedure: 
Accounts,  records,  and  reports;  technical  amendments, 
57532-57534 
PROPOSED  RULES 
Fees: 
Licensing  and  related  services;  2002  update,  57554- 
57557 
Practice  and  procedure: 
Rate  challenges;  expedited  resolution  under  stand-alone 
cost  meUiodology,  57557-57558 

Textile  Agreements  Imptementation  Committee 

See  Committee  for  the  Implementation  of  Textile 
Agreements 

Toxic  Substances  and  Disease  Registry  Agency 

See  Agency  for  Toxic  Substances  and  Disease  Registry' 
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Transportation  Department 

See  Federal  Aviation  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportati6n  Board 

Treasury  Department 

See  Comptroller  of  the  Currency 
See  Internal  Revenue  Service 

Veterans  Affairs  Department 

PROPOSED  RULES 

Vocational  rehabilitation  and  education: 
Montgomery  GI  Bill-Active  Duty  program;  accelerated 
payments.  57543-57549 
NOTICES 
Meetings: 
National  Research  Advisory  Council,  57633 
Research  and  Development  Cooperative  Studies 
Evaluation  Committee,  57633-57634 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marlwting  Service 

7CFRPart989 

[Doclwt  No.  FV02-989-1  HR] 

Raisins  Produced  From  Grapes  Grown 
in  California;  Addition  of  a  New 
Varietal  Type  and  Quality 
Requirements  for  Other  Seedless- 
Suifured  Raisins 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  that  added  a  new  varietal  type 
of  raisin  under  the  Federal  marketing 
order  for  California  raisins  (order).  The 
order  regulates  the  handling  of  raisins 
produced  from  grapes  grown  in 
California  and  is  locally  administered 
by  the  Raisin  Administrative  Committee 
(RAC).  The  order  provides  authority  for 
voltune  and  quality  regulations  that  are 
imposed  by  varietal  type.  This  action 
continues  to  establish  and  add  to  the 
regulations  a  new  varietal  t)rpe  (Other 
Seedless-Sulfured  raisins),  along  with 
quality  requirements  for  this  varietal 
type.  This  is  a  new  type  of  raisin  being 
produced  by  some  industry  members. 
EFFECTIVE  DATE:  Effective  October  11, 
2002. 

FOR  FURTHER  INFORMATKM  CONTACT: 

Maureen  T.  Pello,  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Adminisbation 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 


Independence  Avenue,  SW.,  Stop  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Ch'der  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue,  SW.,  STOP  0237.  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.  GuerberQusda  .gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  989  (7  CFR  part  989), 
both  as  amended,  regulating  the 
handling  of  raisins  produced  from 
grapes  grown  in  California,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultiu'al 
Marketing  Agreement  Act  of  1937,  as 
amended  (7  U.S.C.  601-674),  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  It  is  not  intended  to  have 
retroactive  intent.  Under  the  order 
provisions  now  in  efi'ect,  varietal  types 
and  quality  requirements  may  be 
established  for  raisins  acquired  by 
handlers  during  the  crop  year.  This  rule 
continues  to  establish  a  new  varietal 
type  and  quality  requirements  for  Other 
Seedless-Sulfured  raisins.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  imless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
v\rith  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefitim.  Such 
handler  is  afforded  the  opportimity  for 
a  hearing  on  the  petition.  After  the 
hearing  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review>USDA's  ruling  on  the  petition. 


provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 

This  rule  continues  to  add  a  new 
varietal  type  of  raisin  under  the  order. 
The  order  regulates  the  handling  of 
raisins  produced  from  grapes  grown  in 
California  and  is  administered  locally 
by  the  RAC.  The  order  provides 
authority  for  volume  and  quality 
regulations  that  are  imposed  by  varietal 
type.  This  action  continues  to  establish 
and  add  to  the  regulations  a  new 
varietal  type  (Other  Seedless-Sulfured 
raisins),  along  with  quality  requirements 
for  this  varietal  type.  This  is  a  new  type 
of  raisin  being  produced  by  some 
industry  members.  This  action  was 
recommended  by  the  RAC  at  a  meeting 
in  August  2001,  and  discussed  further  at 
RAC  meetings  in  September  and 
November  2001.  Changes  to  the  import 
regulation  are  being  made  in  a  separate 
rule. 

Varietal  Type  for  Other  Seedless- 
Sulfured  Raisins 

The  order  provides  autliority  for 
volume  and  quality  regulations  that  are 
imposed  by  varietal  type.  Section  989.10 
of  the  order  defines  the  term  varietal 
type  to  mean  raisins  generally 
recognized  as  possessing  characteristics 
differing  from  other  raisins  in  a  degree 
sufficient  to  make  necessary  or  desirable 
separate  identification  and 
classification.  That  section  includes  a 
list  of  eight  varietal  types,  and  provides 
authority  for  the  RAC,  with  the  approval 
of  USDA,  to  change  this  list.  A 
description  of  these  varietal  types,  along 
with  additional  varietal  types,  may  be 
found  in  §  989.110  of  the  order's 
administrative  rules  and  regulations. 
Prior  to  implementation  of  the  interim 
final  rule,  there  were  nine  different 
varietal  types  of  raisins  listed  in  this 
section. 

Some  industry  members  have  found  a 
new  market  for  raisins  made  by 
dehydrating  sulfured  red  seedless 
grapes.  These  raisins  did  not  fit  into  any 
of  the  varietal  types  specified  in 
§  989.110.  Such  raisins  are  similar  to  the 
Other  Seedless  varietal  type,  except  they 
have  been  sulfured.  Such  raisins  are 
also  similar  to  the  Golden  Seedless 
varietal  type,  but  may  not  meet  the  color 
requirements  for  Golden  Seedless 
raisins.  Golden  Seedless  raisins  are 
made  frtim  green  seedless  grapes  and  are 
mostly  yellowish  green  to  greenish 
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amber  in  color  when  sulfured.  Red 
seedless  grapes  typically  vary  in  color 
when  sulfured. 

Thus,  the  RAC  recommended 
establishing,  and  adding  to  the 
regulations,  a  new  varietal  type — Other 
Seedless-Sulfured  raisins.  This  allows 
the  RAC  to  consider  Other  Seedless- 
Sulfured  raisins  separate  from  other 
varietal  types  for  the  purpose  of  volume 
and  quality  regulation,  thereby 
recognizing  distinct  differences  in 
supply  and  demand  conditions,  and 
raisin  characteristics.  Accordingly,  a 
new  paragraph  (j)  was  added  to 
§  989.110  to  define  Other  Seedless- 
Sulfured  as  all  raisins  produced  from 
Ruby  Seedless,  Kings  Ruby  Seedless, 
Flame  Seedless  and  other  seedless 
grapes  not  included  in  any  of  the 
varietal  categories  for  Seedless  raisins 
which  have  been  artificially  dehydrated 
and  sulfured. 

Quality  Requirements  for  Other 
Seedless-Sulfured  Raisins 

This  rule  continues  to  add  quality 
requirements  for  Other  Seedless- 
Sulfured  raisins.  Specifically,  this  rule 
continues  to  add:  incoming  quality 
requirements  (which  includes  adding 
these  raisins  to  the  order's  weight 
dockage  system);  a  factor  for  converting 
between  natural  condition  and 
processed  weight;  and  outgoing  quality 
requirements  for  Other  Seedless- 
Sulfured  raisins.  The  details  of  these 
changes  are  discussed  below. 

Incoming  Quality  Requirements 

Section  989.58(a)  of  the  order 
provides  authority  for  quality  control 
regulations  whereby  natural  condition 
raisins  that  are  delivered  from 
producers  to  handlers  must  meet  certain 
incoming  quality  requirements.  Section 
989.701  of  the  order's  regulations 
specifies  minimum  grade  and  condition 
standards  for  natural  condition  raisins 
for  each  varietal  type.  Prior  to 
implementation  of  the  interim  final  rule, 
paragraph  (b)  of  that  section  specified 
requirements  for  two  varietal  types  of 
raisins — Dipped  Seedless  and  Oleate 
and  Related  Seedless  raisins.  The  RAC 
determined  that  natural  condition  Other 
Seedless-Sulfured  raisins  are  similar  to 
these  two  varietal  types  and.  therefore, 
they  should  have  the  same  incoming 
quality  requirements.  Accordingly, 
paragraph  (b)  of  §  989.701  was  revised 
to  include  Other  Seedless-Sulfured 
raisins. 

Weight  Dockage  System 

Section  989.58(a)  also  contains 
authority  for  handlers  to  acquire  natural 
condition  raisins  that  fall  outside  the 
tolerance  established  for  matiuity, 


which  includes  substandard  raisins, 
under  a  weight  dockage  system.  Handler 
acquisitions  of  raisins  and  payments  to 
producers  are  adjusted  according  to  the 
percentage  of  substandard  raisins  in  a 
lot,  or  the  percentage  of  raisins  that  fall 
below  certain  levels  of  maturity.  Section 
989.210(a)  of  the  order's  regulations  lists 
the  varietal  types  of  raisins  that  may  be 
acquired  pursuant  to  a  weight  dockage 
system.  Sections  989.212  and  989.213 
contain  tables  with  dockage  factors 
applicable  to  lots  of  raisins  that  fall 
outside  the  tolerances  for  substandard 
raisins  and  matiuity,  respectively, 
specified  in  §989.701. 

Because  these  raisins  are  similar  to 
Dipped  Seedless  and  Oleate  and  Related 
Seedless  raisins,  this  rule  continues  to 
add  Other  Seedless-Sulfured  raisins  to 
the  list  contained  in  §  989.210(a),  the 
substemdard  dockage  table  specified  in 
§  989.212(b),  the  list  regarding  maturity 
in  §  989.213(a).  and  to  the  maturity 
dockage  tables  in  §  989.213(b)  and  (d). 
Additionally,  this  rule  continues  to 
remove  obsolete  language  contained  in 
§§  989.212  and  989.213  that  was 
applicable  to  only  the  1998-99  crop 
year. 

Raisin  Weight  Conversion  Table 

Section  989.601  of  the  order's 
regulations  specifies  a  list  of  conversion 
factors  for  raisin  weights.  The  factors  are 
used  to  convert  the  net  weight  of 
reconditioned  raisins  acquired  by 
handlers  as  packed  raisins  to  a  natural 
condition  weight.  The  net  weight  of  the 
raisins  after  the  completion  of 
processing  is  divided  by  the  applicable 
factor  to  obtain  the  natural  condition 
weight.  If  the  adjusted  weight  exceeds 
the  original  weight,  the  original  weight 
is  used.  This  rule  continues  to  add 
Other  Seedless-Sulfured  raisins  to  that 
list,  specifying  a  conversion  factor  of 
0.95.  These  raisins  are  similar  to  Golden 
Seedless  and  Dipped  Seedless  for  which 
0.95  conversion  factors  are  specified. 

Outgoing  Quality  Requirements 

Section  989.59  of  the  order  provides 
authority  for  quality  control  regulations 
for  raisins  subsequent  to  their 
acquisition  by  handlers  (outgoing 
requirements).  Section  989.702  of  the 
order's  regulations  specifies  minimum 
grade  standards  for  packed  raisins.  Prior 
to  implementation  of  the  interim  final 
rule,  paragraph  (a)  of  that  section 
specified  requirements  for  three  varietal 
types — Natural  (sim-dried)  Seedless, 
Dipped  Seedless,  and  Oleate  and 
Related  Seedless  raisins.  This  rule 
continues  to  add  Other  Seedless- 
Sulfured  raisins  to  paragraph  (a). 

Accordingly,  Other  Seedless-Sulfured 
raisins  must  meet  the  requirements  of 


U.S.  Grade  C  as  defined  in  the  United 
States  Standards  for  Grades  of  Processed 
Raisins  (§§  52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624).  At  least  70  percent,  by  weight,  of 
the  raisins  in  a  lot  must  be  well-matured 
or  reasonably  well-matiued.  With 
respect  to  select-sized  and  mixed-sized 
lots,  the  raisins  must  at  least  meet  the 
U.S.  Grade  B  tolerances  for  pieces  of 
stem,  and  imderdeveloped  and 
substandard  raisins,  and  small  (midget) 
sized  raisins  must  iMet  the  U.S.  Grade 
C  tolerances  for  those  Victors. 

Reporting  Requirements 

All  raisin  handlers  are  currently 
required  to  submit  various  reports  to  the 
RAC  where  the  data  collected  is 
segregated  l^  varietal  type  of  raisin. 
These  reports  include:  (1)  Weekly 
Report  of  Standard  Raisin  Acquisitions 
(RAC-1):  (2)  Weekly  Report  of  Standard 
Raisins  Received  for  Memorandum 
Receipt  or  Warehousing  (RAC-3);  (3) 
Monthly  Report  of  Free  Tonnage  Raisin 
Disposition  (RAC-20);  (4)  Weekly  Off- 
Grade  Summary  (RAC-30);  (5)  Inventory 
of  Free  Tonnage  Standard  Quality 
Raisins  on  Hand  (RAC-50);  and  (6) 
Inventory  of  Off-Grade  Raisins  on  Hand 
(RAC-51).  This  rule  continues  to  require 
that  an  additional  column  be  added  to 
these  six  forms  so  that  handlers  can 
report  Other  Seedless-Sulfured  raisins 
separately.  The  total  aimual  burden  for 
these  six  forms  is  660  hours.  This  action 
does  not  change  this  burden  on 
handlers. 

Final  Regulatory  Flexibility  Analysis 

Piusuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultiual  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  piu'suant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  20  handlers 
of  California  raisins  who  are  subject  to 
regulation  under  the  order  and 
approximately  4,500  raisin  producers  in 
the  regulated  area.  Small  agricultiual 
firms  are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  aimual  receipts  of  less  than 


57504     Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11,  2002 /Rules  and  Regulations     57503 


$5,000,000,  and  small  agriciUtural 
producers  are  defined  as  those  having 
annual  receipts  of  less  than  $750,000. 
Thirteen  of  the  20  handlers  subject  to 
regulation  have  annual  sales  estimated 
to  be  at  least  $5,000,000,  and  the 
remaining  7  handlers  have  sales  less 
than  $5,000,000.  No  more  than  7 
handlers,  and  a  majority  of  producers,  of 
California  raisins  may  be  classified  as 
small  entities. 

The  order  provides  authority  for 
volume  and  quality  regulations  that  ai-e 
imposed  by  varietal  type  of  raisin.  This 
rule  continues  to  establish  and  add  to 
the  regulations  a  new  varietal  tjrpe 
(Other  Seedless-Sidfured  raisins),  along 
with  quality  requirements  for  this 
varietal  type.  This  is  a  new  type  of 
raisin  that  is  being  produced  by  some 
industry  members.  A  new  paragraph  (j) 
was  added  to  §  989.110  of  the  order's 
regulations  to  define  the  varietal  type 
Other  Seedless-StUfured  raisins. 
Pursuant  to  §§  989.58  and  989.59, 
quality  requirements  for  Other  Seedless- 
Sulfured  raisins  were  added  to  the 
order's  regulations  as  follows:  incoming 
quality  requirements  were  added  to 
§§989.210.  989.212, 989.213,  and 
989.701;  a  factor  for  converting  between 
natural  condition  and  processed  weight 
is  added  to  §  989.601;  and  outgoing 
quality  requirements  were  added  to 
§989.702. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  rule  allows  the 
RAC  to  consider  Other  Seedless- 
Sulfured  raisins  separately  from  other 
varietal  types  of  raisins  for  the  purpose 
of  volume  and  quality  regulation, 
thereby  recognizing  distinct  differences 
in  supply  and  demand  conditions  for 
that  product.  Producers  and  handlers 
may  take  advantage  of  a  separate  and 
distinct  market  for  Other  Seedless- 
Sulfured  raisins.  This  rule  allows 
appropriate  quality  requirements  to  be 
applied  to  this  new  varietal  type,  which 
facilitates  the  production  and  handling 
of  such  raisins.  In  addition,  this  rule 
allows  the  RAC  to  examine  data  on 
acquisitions  and  shipments  of  Other 
Seedless-Sulfured  raisins,  as  handlers 
submit  various  reports  to  the  RAC 
where  the  data  is  segregated  by  varietal 
type.  The  RAC  can  analyze  this  data  and 
assess  marketing  trends  and 
opportunities  for  this  unique  varietal 
type.  There  are  no  expected  additi^onal 
costs  associated  with  this  regulation  on 
either  producers  or  handlers. 

The  RAC  considered  some 
alternatives  to  this  action.  The  RAC 
reviewed  the  existing  varietal  types  to 
see  whether  Other  Seedless-Sulfured 
raisins  could  fit  into  an  established 
category.  The  Golden  Seedless  and 
Other  Seedless  varietal  types  were 


examined.  However,  Other  Seedless- 
Sidfured  raisins  may  not  meet  the  color 
requirements  for  Golden  Seedless 
raisins.  In  addition.  Other  Seedless- 
Sulfured  raisins  do  not  fit  into  the  Other 
Seedless  category  because  that  varietal 
type  has  historically  included  raisins 
that  have  not  been  sulfured.  The 
industry  determined  that  it  was 
appropriate  to  establish  a  separate 
varietal  type  for  Other  Seedless  raisins 
that  had  been  dehydrated  and  sulfured. 

All  raisin  handlers  are  ciurently 
required  to  submit  various  reports  to  the 
RAC  where  the  data  collected  is 
segregated  by  varietal  type  of  raisin. 
These  reports  include:  (1)  Weekly 
Report  of  Standard  Raisin  Acquisitions 
(RAC-1);  (2)  Weekly  Report  of  Standard 
Raisins  Received  for  Memorandum 
Receipt  or  Warehousing  (RAC-3);  (3) 
Monthly  Report  of  Free  Tonnage  Raisin 
Disposition  (RAC-20);  (4)  Weekly  Off- 
Grade  Summary  (RAC-30);  (5)  Inventory 
of  Free  Tonnage  Standard  Quality 
Raisins  on  Hand  (RAC-50);  and  (6) 
Inventory  of  Off-Grade  Raisins  on  Hand 
(RAC-51).  This  rule  continues  to  require 
that  an  additional  coliuim  be  added  to 
these  six  forms  so  that  handlers  can 
report  Other  Seedless-Sulfured  raisins 
separately.  The  total  annual  burden  for 
these  six  forms  is  660  hours.  This  action 
does  not  change  this  burden  on 
handlers. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  information  collection 
requirements  referenced  above  have 
been  approved  by  the  Office  of 
Management  and  Budget  (OMB)  under 
0MB  Control  No.  0581-0178.  As  with 
all  Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

Additionally,  except  for  applicable 
section  8e  import  regidations,  USDA  has 
not  identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  However,  as  previously  stated, 
Other  Seedless-Sulfured  raisins  must 
meet  U.S.  Grade  C  as  defined  in  the 
United  States  Standards  for  Grades  of 
Processed  Raisins  (§§  52.1841  through 
52.1858)  issued  under  the  Agricultiu^l 
Marketing  Act  of  1946  (7  U.S.C.  1622 
through  1624). 

Further,  the  RAC's  meetings  on 
August  14,  September  20,  and 
November  13,  2001,  where  this  action 
was  deliberated  were  public  meetings 
widely  publicized  throughout  the  raisin 
industry.  All  interested  persons  were 
invited  to  attend  the  meetings  and 
participate  in  the  industry's 
deliberations. 


A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ains.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  May  28,  2002,  (67  FR 
36789).  Copies  of  the  rule  were  mailed 
by  Conunittee  staff  to  all  Committee 
members  and  alternates,  the  Raisin 
Bargaining  Association,  handlers  and 
dehydrators.  In  addition,  the  rule  was 
made  available  through  the  Internet  by 
the  Office  of  the  Federal  Register  and 
USDA.  That  nile  provided  for  a  60-day 
conunent  period  that  ended  on  July  29, 
2002.  No  comments  were  received. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  RAC  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subiects  in  7  CFR  Part  989 

Grapes,  Marketing  agreements, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

PART  989— RAISINS  PRODUCED 
FROM  GRAPES  GROWN  IN 
CAUFORMA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  989  which  was 
published  at  67  FR  36789  on  May  28, 
2002,  is  adopted  as  a  final  nde  without 
change. 

Dated:  September  4.  2002. 
A.}.  Yates, 

Administrator,  Agricultural  Marketing 

Service. 

[FR  Doc.  02-23036  Filed  9-10-02;  8:45  am) 

BILUNO  CODE  3410-02-P 
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summary:  This  rule  adds  Other-Seedless 
Sulfured  raisins,  along  with  quality 
requirements,  to  the  raisin  import 
regulation.  The  import  regulation  is 
authorized  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937  (Act)  and  requires  imports  of 
raisins  to  meet  the  same  or  comparable 
grade  and  size  requirements  as  those  in 
effect  under  Federal  Marketing  Order 
No.  989  (order).  The  order  regulates  the 
handling  of  raisins  produced  from 
grapes  grown  in  California.  The 
regulations  authorized  under  the 
domestic  order  were  recently  changed  to 
add  Other-Seedless  Sulfured  raisins, 
along  with  quality  requirements  for  this 
varietal  type.  This  is  a  new  type  of 
raisin  being  produced  by  some 
California  industry  members.  This  rule 
brings  the  import  regulation  into 
conformity  with  the  regulations  for 
California  raisins  under  the  marketing 
order. 

EFFECTIVE  DATE:  October  11.  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Maureen  T.  Pello.  Senior  Marketing 
Specialist,  California  Marketing  Field 
Office,  Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  2202  Monterey  Street, 
suite  102B,  Fresno,  California  93721; 
telephone:  (559)  487-5901,  Fax:  (559) 
487-5906;  or  George  Kelhart,  Technical 
Advisor,  Marketing  Order 
Administration  Branch.  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  1400 
Independence  Avenue  SW..  STOP  0237, 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
•Ggulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA.  1400  Independence 
Avenue  SW..  STOP  0237.  Washington 
DC  20250-0237;  telephone:  (202)  720- 
2491.  Fax:  (202)  720-8938,  or  E-mail: 
lay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  section  8e  of  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act," 
which  provides  that  whenever  certain 
specified  commodities,  including 
raisins,  are  regulated  under  a  Federal 
marketing  order,  imports  of  these 
commodities  into  the  United  States  are 
prohibited  unless  they  meet  the  same  or 
comparable  grade,  size,  quality,  or 
maturity  requirements  as  those  in  effect 
for  the  domestically  produced 
commodity. 

The  Department  of  Agricultiue 
(USDA)  is  issuing  this  rule  in 


conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  imder 
Executive  Order  12988,  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

There  are  no  administrative 
procediues  which  must  be  exhausted 
prior  to  any  judicial  challenge  to  the 
provisions  of  import  regulations  issued 
under  section  8e  of  the  Act. 

This  rule  adds  a  new  varietal  type  to 
the  raisin  import  regulation.  This  action 
adds  Other  Seedless-Sulfured  raisins, 
along  with  quality  requirements,  to  the 
import  regulation.  This  action  is 
necessary  to  bring  the  import  regulation 
in  line  with  the  domestic  marketing 
order.  The  order  regulates  the  handling 
of  raisins  produced  from  grapes  grown 
in  California. 

The  domestic  order  provides 
authority  for  volume  and  quality 
regulations  that  are  imposed  by  varietal 
type.  Section  989.10  of  the  order  defines 
the  term  "varietal  type"  to  mean  raisins 
generally  recognized  as  possessing 
characteristics  differing  from  other 
raisins  in  a  degree  sufficient  to  make 
necessary  or  desirable  separate 
identification  and  classification.  That 
section  includes  a  list  of  varietal  types, 
and  provides  authority  for  the  Raisin 
Administrative  Conunittee  (RAC),  with 
the  approval  of  USDA,  to  change  this 
list.  A  description  of  these  varietal 
types,  along  with  additional  varietal 
types,  is  specified  in  §989.110  of  the 
order's  administrative  rules  and 
regulations. 

In  August  2001.  the  RAC,  which 
locally  administers  the  order, 
recommended  changing  the  domestic 
regulation  to  add  a  new  varietal  type  of 
raisin.  Some  California  industry 
members  are  marketing  a  new  type  of 
raisin  that  is  made  by  dehydrating 
sulfured  red  seedless  grapes.  These 
raisins  did  not  fit  into  any  of  the 
existing  varietal  types  specified  under 
the  order  prior  to  the  issuance  of  the 
rulemaking  action  mentioned  below. 
Such  raisins  are  similar  to  the  Other 
Seedless  varietal  type,  except  they  have 
been  sulfured.  Such  raisins  are  also 
similar  to  the  Golden  Seedless  varietal 
type,  but  may  not  meet  the  color 
requirements  for  Golden  Seedless 
raisins.  Golden  Seedless  raisins  are 
made  from  green  seedless  grapes  and  are 
mostly  yellowish  green  to  green  amber 
in  color  when  sulfured.  Red  seedless 
grapes  typically  vary  in  color  when 
sulfured.  Thus,  the  RAC  recommended 
establishing  a  new  varietal  type,  along 


with  quality  requirements,  for  Other 
Seedless-Sulfured  raisins.  An  interim 
final  rule  implementing  this 
reconunendation  was  published  in  the 
Federal  Register  on  May  28,  2002  (67 
FR  36789)  and  became  effective  on  May 
29,  2002.  Comments  were  invited  until 
July  29,  2002.  No  comments  were 
received.  A  final  rule  on  this  action  will 
be  published  in  a  different  issue  of  the 
Federal  Register. 

This  rule  brings  the  raisin  import 
regulation  into  conformity  with  the 
domestic  order.  This  action  adds  Other 
Seedless-Sulfured  raisins  to  the  list  of 
varietal  types  specified  in 
§  999.300(a)(2)  of  the  raisin  import 
regulation.  This  rule  also  adds  Other 
Seedless-Sulfured  raisins  to 
§  999.300(b)(1);  thus,  imports  of  such 
raisins  will  have  to  meet  the  same 
quality  requirements  in  effect  for  such 
raisins  domestically  produced.  USDA  is 
not  aware  of  any  imports  of  this  type  of 
raisin  at  this  time. 

Accordingly,  imported  lots  of  Other 
Seedless-Sulfured  raisins  will  have  to 
meet  the  requirements  of  U.S.  Grade  C 
as  defined  in  the  United  States 
Standards  for  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624).  At  least  70  percent,  by  weight,  of 
the  raisins  in  a  lot  will  have  to  be  well- 
matured  or  reasonably  well-matured. 
With  respect  to  select-sized  and  mixed- 
sized  lots,  the  raisins  will  have  to  at 
least  meet  the  U.S.  Grade  B  tolerances 
for  pieces  of  stem  and  imdeveloped  and 
substandard  raisins,  and  small  (midget) 
sized  raisins  will  have  to  meet  the  U.S. 
Grade  C  tolerances  for  those  factors. 
Raisin  importers  will  continue  to  be 
charged  $47  per  horn  by  USDA  for 
inspecting  the  raisins. 

Final  Regulatory  Flexibility  Analysis 

Piu-suant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  biudened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
imique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 
Import  regulations  issued  imder  the  Act 
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are  based  on  those  established  imder 
Federal  marketing  orders. 

There  are  approximately  75  importers 
of  raisins.  During  the  2000-01  season 
(August  2000  through  September  2001), 
the  dollar  value  of  U.S.  raisin  imports 
totaled  $12.2  million.  During  the  1999- 
2000  season,  the  value  was  $21.7 
million.  Dining  the  1996-97  through 
2000-01  seasons,  the  value  of  imports 
ranged  from  a  low  of  $11.8  million  in 
1997-98  to  a  high  of  $29.6  million  in 
1998-99.  Small  agricultiural  service 
firms,  which  include  raisin  importers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  having  annual  receipts  of  less  than 
$5,000,000.  A  majority  of  importers  may 
be  classified  as  small  entities. 

Mexico,  Chile,  Argentina,  and  the 
Republic  of  South  Africa  are  the  major 
raisin-producing  countries  exporting 
raisins  to  the  United  States.  During  Uie 
2000-01  season,  11,631  metric  tons  of 
raisins  were  imported  into  the  United 
States.  Chile  accoimted  for  4,841  metric 
tons,  3,811  metric  tons  arrived  fit)m 
Mexico,  1,245  metric  tons  were 
imported  from  Argentina,  and  1,245 
metric  tons  arrived  from  the  Republic  of 
South  Africa.  Most  of  the  remaining 
balance  came  from  Iran,  Turkey,  and 
Pakistan.  During  the  1999-2000  season, 
1 7,538  metric  tons  of  raisins  were 
imported.  Of  the  tonnage,  6,076  metric 
tons  came  from  Mexico,  6,134  metric 
tons  came  &t)m  Chile,  2,436  tons  arrived 
from  Argentina,  and  1,400  metric  tons 
were  from  the  Republic  of  South  Africa. 
Most  the  remaining  tonnage  was 
imported  from  Afghanistan,  Turkey,  and 
Pakistan.  During  the  1996-97  through 
2000-01  seasons,  raisins  imports  ranged 
from  a  low  of  10,390  metric  tons  in 
1997-98  to  a  high  of  25,337  metric  tons 
in  1998-99. 

This  rule  adds  Other  Seedless- 
Sulfured  raisins  to  the  list  of  varietal 
types  specified  in  §  999.300(a)(2)  of  the 
raisin  import  regulation.  This  rule  also 
adds  Other  Seedless-Sulfured  raisins  to 
§  999.300(b)(1);  thus,  imports  of  such 
raisins  will  have  to  meet  the  same 
quality  requirements  in  effect  for  such 
domestically  produced  raisins. 
Authority  for  these  changes  is  provided 
in  section  8e  of  the  Act. 

Regarding  the  impact  of  this  action  on 
affected  entities,  this  rule  brings  the 
import  regulation  into  conformity  with 
the  domestic  regulation.  The  domestic 
regulation  was  changed  on  May  29, 
2002  (67  FR  36789)  to  add  a  varietal 
type,  along  with  quality  requirements, 
for  Other  Seedless-Sulfured  raisins.  This 
is  a  new  type  of  raisin  being  produced 
by  some  members  of  the  California 
raisin  industry.  Accordingly,  under 
section  8e  of  the  Act,  imports  of  Other 


Seedless-Sulfured  raisins  will  have  to 
meet  the  same  quality  requirements  as 
the  domestic  product.  Raisin  importers 
will  continue  to  be  charged  $47  per  ton 
by  USDA  for  inspecting  the  raisins.  As 
previously  stated,  USDA  is  not  aware  at 
this  time  of  any  imports  of  this  type  of 
raisin. 

With  regard  to  alternatives,  as 
previously  stated,  the  Act  requires  that 
raisin  imports  meet  the  same  or 
comparable  grade  and  size  requirements 
as  those  in  effect  under  Federal 
Marketing  Order  No.  989. 

This  rule  will  impose  no  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  raisin  importers. 
Reports  and  forms  required  under  the 
raisin  import  regulation  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 
There  are  cmrently  two  forms  required 
imder  the  raisin  import  regulation. 
Forms  1  and  2  must  be  completed  only 
for  lots  of  raisins  that  do  not  meet 
applicable  grade  and  size  requirements 
and  are  going  to  be  used  in  the 
production  of  other  products  besides 
raisins.  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  the  information 
collection  requirements  referenced 
herein  have  been  approved  by  the  Office 
of  Management  and  Budget  (OMB) 
under  OMB.  NO.  0581-0178.  It  is 
estimated  that  it  takes  importers  of 
raisins  about  15  minutes  to  complete 
Raisin  Form  No.  1,  and  processors  of 
failing  imported  raisins  about  15 
minutes  to  complete  Raisin  Form  No.  2. 
The  total  annual  burden  for  Raisin  Form 
Nos.  1  and  2,  respectively,  is  24  hoius. 

Additionally,  except  for  applicable 
domestic  regulations,  USDA  has  not 
identified  any  relevant  Federal  rules 
that  duplicate,  overlap,  or  conflict  with 
this  rule.  However,  as  previously  stated, 
imports  of  Other  Seedless-Sulfured 
raisins  must  meet  a  modified  U.S.  Grade 
C  as  defined  in  the  United  States 
Standards  for  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858) 
issued  under  the  Agricultural  Marketing 
Act  of  1946  (7  U.S.C.  1622  through 
1624).  Finally,  all  interested  persons 
were  invited  to  submit  information  on 
the  regulatory  and  information  impact 
of  this  action  on  small  businesses. 

A  proposed  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  14,  2002  (67  FR  40879). 
Copies  of  the  proposed  rule  were  also 
mailed  or  sent  via  facsimile  to  raisin 
importers  and  other  interested  persons. 
Finally,  the  proposal  was  made 
available  through  the  Internet  by  the 
Office  of  the  Federal  Register  and 
USDA.  A  60-day  comment  period 


ending  August  13,  2002,  was  provided 
for  interested  persons  to  respond  to  the 
proposal.  No  comments  were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ains.usda.gov/ 
fv/nioab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

In  accordance  with  section  8e  of  the 
Act,  the  United  States  Trade 
Representative  has  concurred  with  the 
issuance  of  this  final  rule. 

After  consideration  of  all  relevant 
material  presented  and  information 
available  to  USDA.  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  piuposes  of 
the  Act. 

List  of  Subiects  in  7  CFR  Part  999 

Dates.  Filberts.  Food  grades  and 
standards.  Imports,  Nuts,  Prunes, 
Raisins,  Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble.  7  CFR  part  999  is  amended  to 
read  as  followed: 

PART  999— SPECIALITY  CROPS; 
IMPORT  REGULATIONS 

1.  The  authority  citation  for  7  CFR 
part  999  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  In  §  999.300.  paragraphs  (a)(2)  and 
(b)(1)  are  revised  to  read  as  follows: 

§999.300    Regulation  governing 
importation  of  raisins. 

(a)*   *   • 

(2)  Varietal  type  means  the  applicable 
one  of  the  following:  Thompson 
Seedless  raisins,  Muscat  raisins.  Layer 
Muscat  raisins,  Currant  raisins, 
Monukka  raisins.  Other  Seedless  raisins, 
Golden  Seedless  raisins,  and  Other 
Seedless-Sulfured  raisins. 
***** 

(b)*  *  * 

(1)  With  respect  to  Thompson 
Seedless  and  Other  Seedless-Sulfured 
raisins — the  requirements  of  U.S.  Grade 
C  as  defined  in  the  effective  United 
States  Standards  of  Grades  of  Processed 
Raisins  (§§52.1841  through  52.1858  of 
this  title):  Provided.  That,  at  least  70 
percent,  by  weight,  of  the  raisins  shall 
be  well-matured  or  reasonably  well- 
matured.  With  respect  to  select-sized 
and  mixed-sized  lots,  the  raisins  shall  at 
least  meet  the  U.S.  Grade  B  tolerances 
for  pieces  of  stem  and  undeveloped  and 
substandard  raisins,  and  small  (midget) 
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sized  raisins  shall  meet  the  U.S.  Grade 
C  tolerances  for  those  factors; 

***** 

Dated:  September  4.  2002. 
A.J.  Yates, 

Administrator.  Agricultural  Marketing 
Service. 

(FR  Doc.  02-23035  Filed  »-10-02:  8:4,5  am| 
BIXmG  CODE  3410-02-P 


NUCLEAR  REGULATORY 
COMMISSION 


10  CFR  Part  16 
RIN3150-AG96 


Salary  Offset  Procedures  for  Collecting 
Debts  Owed  by  Federal  Employees  to 
the  Federal  Government 

AGENCY:  Nuclear  Regulatory 

Commission. 

action:  Final  rule. 

summary:  The  Nuclear  Regulatory 
Commission  (NRC)  is  amending  its 
regulations  concerning  the  procedures 
used  to  collect  debts  that  are  owed  to 
NRC  by  Federal  employees.  These 
amendments  will  conform  NRC 
regulations  to  the  legislative  changes 
enacted  in  the  Debt  Collection 
Improvement  Act  of  1996  (DCIA)  and 
the  amended  procedures  presented  in 
the  Federal  Claims  Collection  Standards 
(FCCS)  issued  by  the  Department  of  the 
Treasury  (Treasury)  and  the  Department 
of  Justice  (DOJ).  The  final  action  will 
allow  the  NRC  to  improve  its  collection 
of  debts  due  the  United  States  from 
Federal  employees. 
EFFECTIVE  DATE:  October  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Leah  Tremper,  Office  of  the  Chief 
Financial  Officer,  U.S.  Nuclear 
Regulatory  Commission,  11545 
Rockville  Pike,  Rockville,  MD  20852- 
2738,  Telephone  301-415-7347. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

II.  Comments  on  Proposed  Rule 

III.  Section  by  Section  Analysis 

IV.  Voluntary  Consensus  Standards 

V.  Finding  of  No  Significant  Environmental 

Impact 

VI.  Paperwork  Reduction  Act 

VII.  Regulatory  Analysis 

VIII.  Regulator)'  Flexibility  Certification 
'  IX.  Backfit  Analysis 

I.  Background 

On  October  16,  1991  (56  FR  51829), 
the  Nuclear  Regulatory  Commission 
(NRC)  published  a  final  rule  concerning 
procedures  for  the  collection  of  debts 
from  Federal  employees.  Since  then,  the 
DCIA  of  1996  (Pub.  L.  104-134),  was 


enacted  on  April  26,  1996.  A  major 
purpose  of  the  DCIA  of  1996  is  to 
increase  the  collection  of  delinquent 
nontax  debts  owed  to  the  Federal 
Government.  Among  other  things,  the 
DCIA  of  1996  established  a  centralized 
process  for  withholding  or  reducing 
eligible  Federal  payments,  including 
Federal  salary  payments,  to  pay  the 
payee's  delinquent  debt  owed  to  the 
United  States.  This  process  is  known  as 
"centralized  administrative  offset."  The 
DCIA  of  1996  requires  Federal  agencies 
to  annually  match  their  delinquent 
debtor  records  with  records  of  Federal 
employees  to  identify  Federal 
employees  who  owe  delinquent  debt  to 
the  Federal  Government.  The  Treasmy 
and  other  disbursing  officials  will  match 
payments  from  the  Federal  Government, 
including  Federal  salary  payments,  for 
the  purpose  of  offsetting  the  payments 
of  those  debtors  who  owe  debt  to  the 
United  States.  When  a  match  occurs  and 
all  the  requirements  for  offset  have  been 
met,  the  payment  will  be  offset  to  satisfy 
the  debt  in  whole  or  part.  To  meet  this 
responsibility,  Treasury  has  established 
the  Treasury  Offset  Program.  Under  the 
DCIA  of  1996,  Federal  agencies  are 
required  to  notify  the  Financial 
Management  Service  (FMS)  of  all  past- 
due,  legally  enforceable  nontax  debts 
owed  to  the  United  States  that  are  over 
180  days  delinquent.  The  debts  are 
included  in  the  delinquent  debtor 
database,  and  include  debts  owed  by 
Federal  employees  that  the  NRC  seeks  to 
collect  from  the  employee's  pay  account 
at  another  agency.  Compliance  with  the 
administrative  offset  provisions  of  the 
DCIA  of  1996  will  accomplish  salary 
offset.  This  rule  establishes  NRC's 
procedures  for  notifying  Treasury  of 
delinquent  debtors  for  the  purpose  of 
matching  NRC's  debtors  against  the 
delinquent  debtor  database. 

The  FCCS  (31  CFR  Chapter  IX  and 
Parts  900,  901,  902,  903,  and  904)  were 
revised  on  November  22,  2000  (65  FR 
70390).  The  revised  FCCS  clarify  and 
simplify  Federal  debt  collection 
procedures  and  reflect  changes  under 
the  DCIA  of  1996  and  the  General 
Accounting  Office  Act  of  1996.  The 
revised  FCCS  reflect  legislative  changes 
to  Federal  debt  collection  procedures 
enacted  under  the  DCIA  of  1996,  Pub.  L. 
104-134,  110  Stat.  1321-358,  as  part  of 
the  Omnibus  Consolidated  Rescissions 
and  Appropriations  Act  of  1996.  The 
revised  FCCS  provide  agencies  with 
greater  latitude  to  adopt  agency-specific 
regulations,  tailored  to  the  legal  and 
policy  requirements  applicable  to  the 
various  types  of  Federal  debt,  to 
maximize  the  effectiveness  of  Federal 
debt  collection  procediu'es.  The 


Secretary  of  the  Treasmy  has  been 
added  as  a  co-promulgator  of  the  FCCS 
in  accordance  with  section 
31001(g)(1)(C)  of  the  DCIA  of  1996.  The 
Comptroller  General  has  been  removed 
as  a  co-promulgator  in  accordance  with 
section  115(g)  of  the  General 
Accounting  Office  Act  of  1996,  Pub.  L. 
104-316,  110  Stat.  3826  (October  19, 
1996),  (65  FR  70390  (November  22, 
2000)).  The  Department  of  the  Treasmy 
and  DOJ  have  published  the  revised 
FCCS  as  a  joint  final  rule  under  new 
Chapter  IX,  31  Code  of  Federal 
Regulations.  The  revised  FCCS 
supersede  the  current  FCCS  codified  at 
4  CFR  Parts  101-105. 

The  revised  FCCS  prescribe  standards 
for  Federal  agency  use  in  the 
administrative  collection,  offset, 
compromise,  and  the  suspension  or 
termination  of  collection  activity  for 
civil  claims  for  money,  funds,  or 
property,  as  defined  by  31  U.S.C. 
3701(b),  unless  specific  Federal  agency 
statutes  or  regulations  apply  to  such 
activities,  or  as  provided  for  by  Title  11 
of  the  United  States  Code  when  the 
claims  involve  bankruptcy.  The  revised 
FCCS  also  prescribe  standards  for 
referring  debts  to  the  Department  of 
Justice  for  litigation. 

n.  Comments  on  Proposed  Rule 

On  April  24.  2002  (67  FR  20059),  the 
NRC  published  a  proposed  rule  to 
amend  its  salary  offset  procedures  to 
conform  NRC  regulations  to  the 
legislative  changes  enacted  in  the  DCIA 
of  1996  and  the  revised  FCCS.  The 
comment  period  expired  on  July  8, 
2002.  No  comments  were  received  on 
the  proposed  rule. 

m.  Section  by  Section  Analj'sis 

Section  16.1    Purpose  and  Scope 

This  section  is  amended  to  (1)  state 
the  NRC  is  not  limited  to  collection 
remedies  contained  in  the  revised  FCCS, 

(2)  delete  the  statement  that  these 
procedures  do  not  apply  to  the  Social 
Security  Act,  42  U.S.C.  301  et.  seq.,  and 

(3)  delete  the  reference  to  4  CFR  parts 
101-105  and  substitute  the  reference  to 
31  CFR  Chapter  IX,  Parts  900-904. 

Section  16.3    Definitions 

This  section  is  amended  to  revise  the 
definitions  of  "agency,"  "creditor 
agency,"  "debt  and  claim,"  "disposable 
pay,"  "employee,"  and  "FCCS"  to 
conform  with  the  DCIA  of  1996.  Other 
definitions  such  as  "centralized  salary 
offset  computer  matching,"  "debt 
collection  center,"  "delinquent  debt 
record,"  "disbursing  official,"  and 
"Treasury"  have  been  added  to  conform 
to  the  definitions  in  the  DCIA  of  1996. 
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Section  16.7    Notice  Requirements 

This  section  is  amended  to  state  the 
amount  of  the  intended  deduction  may 
be  stated  as  a  fixed  dollar  or  a 
percentage  of  pay  and  delete  the 
reference  to  4  CFR  102.2(e)  and 
substitute  the  reference  to  31  CFR 
Chapter  K,  901.2(d). 

Section  16.8    Information  Collection 
Requirements:  OMB  Approval 

This  section  is  added  to  state  that  this 
part  contains  no  information  collection 
reqxiirements  and  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act. 

Section  16.9    Hearing 

This  section  is  amended  to  delete  the 
reference  to  4  CFR  102.3(c)  and 
substitute  the  reference  to  31  CFR 
Chapter  DC,  901.3(e). 

Section  16.13    Coordinating  Offset 
With  Another  Federal  Agency 

This  section  is  amended  to  change  the 
section  heading  from  "Coordinating 
offset  with  another  Federal  agency"  to 
"Procedures  for  centralized 
administrative  offset"  and  to  include 
NRC's  procedures  for  offset. 

Section  16.15    Procedures  for  Salary 
Offset 

This  section  is  amended  to  change  the 
section  heading  from  "Procedures  for 
Salary  Offset"  to  "Procedures  for 
Internal  Salary  Offset." 

Section  16.23    Interest,  Penalties,  and 
Administrative  Charges 

This  section  is  amended  to  delete  the 
reference  to  4  CFR  102.13  and  substitute 
the  reference  to  31  CFR  Chapter  DC, 
901.9. 

IV.  Voluntary  Consensus  Standards 

The  National  Technology  Transfer 
and  Advancement  Act  of  1995,  Pub.  L. 
104-113,  requires  that  Federal  agencies 
use  technical  standards  that  are 
developed  or  adopted  by  volimtary 
consensus  standards  bodies  unless 
using  such  a  standard  is  inconsistent 
with  applicable  law  or  is  otherwise 
impractical.  In  this  final  rule,  the  NRC 
is  amending  part  16  to  reflect  the 
current  requirements  of  the  DCIA  of 
1996  and  the  revised  FCCS.  This  action 
does  not  constitute  the  establishment  of 
a  standard  that  contains  generally 
applicable  requirements. 

V.  Finding  of  No  Significant 
Environmental  Impact 

The  Commission  has  det'^rmined, 
under  the  National  Environmental 
Policy  Act  of  1969,  as  amended,  and  the 
Commission's  regulations  in  Subpart  A 


of  10  CFR  part  51,  that  this  rule,  if 
adopted,  would  not  be  a  major  Federal 
action  significantly  affecting  the  quality 
of  the  hiunan  environment  and, 
therefore,  an  enviroiunental  impact 
statement  is  not  required.  This  final  rule 
is  necessary  to  conform  the  NRC 
regulations  to  the  amended  procedures 
presented  in  the  FCCS.  Amending  the 
procediues  that  the  NRC  uses  to  collect 
debts  which  are  owed  to  it  will  not  have 
any  radiological  environmental  impact 
offsite  and  no  impact  on  occupational 
radiation  exposure  onsite.  The  rule  does 
not  affect  nonradiological  plant 
effluents  and  has  no  other 
environmental  impact.  The 
environmental  assessment  and  finding 
of  no  significant  impact,  on  which  this 
determination  is  based,  are  available  for 
inspection  at  the  NRC  Public  Dociunent 
Room,  11555  Rockville  Pike,  Rockville, 
Maryland,  between  7:30  am  and  4:15 
pm  except  on  Federal  holidays. 

VI.  Paperwork  Reduction  Act 

This  final  rule  does  not  contain 
information  collection  requirements 
and,  therefore,  is  not  subject  to  the 
requirements  of  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501 
etseq.). 

Vn.  Regulatory  Analysis 

The  final  rule  conforms  NRC 
procedures  for  collecting  debts  owed  to 
it  with  the  amended  procedures 
presented  in  the  FCCS,  the  DCIA  of 
1996,  5  CFR  Part  550  Pay 
Administration,  and  31  CFR  part  285 
Salary  Ofket  and,  as  such,  will  not  have 
a  significant  impact  on  state  and  local 
Governments  and  geographical  regions; 
health,  safety,  and  the  envfronment;  nor 
will  it  represent  substantial  costs  to 
licensees,  the  NRC,  or  other  Federal 
agencies.  This  constitutes  the  regulatory 
analysis  for  this  final  rule. 

Vm.  Regulatory  FlexibUity 
Certification 

In  accordance  with  the  Regulatory 
Flexibility  Aci  (5  U.S.C.  605(b)),  the 
Commission  certifies  that  this  rule  does 
not  have  a  significant  economic  impact 
on  a  substantial  nmnber  of  small  entities 
because  this  rule  applies  only  to  Federal 
agencies  and  employees. 

DC.  Backfit  Analysis 

The  NRC  has  determined  that  the 
backfit  rule  does  not  apply  to  this  final 
rule;  therefore,  a  backfit  analysis  is  not 
required  for  this  final  rule  because  these 
amendments  are  mandated  by  the  DCIA 
of  1996  (Pubhc  Law  104-134, 110  Stat. 
1321-358  (April  26, 1996)). 


Small  Business  Regulatory  Enforcement 
Fairness  Act 

In  accordance  with  the  Small 
Business  Regulatory  Enforcement  Act  of 
1996,  the  NRC  has  determined  that  this 
action  is  not  a  major  rule  and  has 
verified  this  determination  with  the 
Office  of  Information  and  Regulatory 
Affairs  of  OMB. 

List  of  Sub}ectB  in  10  CFR  Fart  16 

Administrative  practice  and 
procedmes,  Debt  collection. 
Government  employees,  Salary  offset, 
Wages. 

For  the  reasons  set  out  in  the 
preamble  and  under  the  authority  of  the 
Atomic  Energy  Act  of  1954,  as  amended; 
the  Energy  Reorganization  Act  of  1974, 
as  amended;  and  5  U.S.C.  552  and  553, 
the  NRC  is  adopting  the  following 
amendments  to  10  CFR  part  16. 

PART  16— SALARY  OFFSET 
PROCEDURES  FOR  COLLECTING 
DEBTS  OWED  BY  FEDERAL 
EMPLOYEES  TO  THE  FEDERAL 
GOVERNMENT 

1.  The  authority  citation  for  Part  16  is 
revised  to  read  as  follows: 

Authority:  Sees.  161.  186.  68  Stat.  948. 
955.  as  amended  (42  U.S.C.  2201,  2236);  sec. 
201,  88  Stat.  1242,  as  amended  (42  U.S.C. 
5841);  sec.  1,  Pub.  L.  97-258,  96  Stat.  972  (31 
U.S.C.  3713);  sec  5.  Pub.  L.  89-508,  80  Stat. 
308,  as  amended  (31  U.S.C  3711,  3717, 
3718);  Pub.  L.  97-365,  96  Stat.  1749;  Federal 
Claims  Collection  Standards,  31  CFR  Chapter 
IX,  Parts  900-904;  31  U.S.C.  Sees.  3701. 
3716;  31  CFR  Sec  285;  26  U.S.C.  Sec  6402(d); 
31  U.S.C.  Sec.  3720A;  26  U.S.C.  Sec.  6402(c); 
42  U.S.C.  Sec.  664;  Pub.  L.  104-134.  as 
amended  (31  U.S.C.  3713);  5  U.S.C.  5514; 
Executive  Order  12988  (3  CFR,  1996  Comp., 
pp.  157-163);  5  CFR  550. 

2.  In  §  16.1  paragraph  (b)(2)  is 
removed,  paragraphs  (b)(3)  and  (b)(4] 
are  redesignated  as  (b)(2)  and  (b)(3), 
paragraph  (d)  is  revised,  and  paragraph 
(f)  is  added  to  read  as  follows: 

1 16.1    Purpose  and  acope. 


(d)  These  procedures  do  not  preclude 
the  compromise,  suspension,  or 
termination  of  collection  action  where 
appropriate  under  the  standards 
implementing  the  revised  Federal 
Claims  Collection  Standards  (FCCS),  31 
U.S.C.  3711  et  seq.,  31  CFR  chapter  DC, 
parts  900  through  904. 

***** 

(f)  The  NRC  is  not  limited  to 
collection  remedies  contained  in  the 
revised  FCCS.  The  FCCS  is  not  intended 
to  impair  common  law  remedies. 

3.  In  §  16.3,  the  definition  of  agency, 
creditor  agency,  debt,  disposable  pay. 
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employee,  and  FCCS  are  revised,  and 
the  definitions  of  centralized  salary 
offset  computer  matching,  debt 
collection  center,  delinquent  debt 
record,  disbursing  official,  and  Treasury 
are  added  in  alphabetical  order  to  read 
as  follows: 

§16.3    Definitions. 

*         *         »         *         * 

Agency  means  any  agency  of  the 
executive,  legislative,  and  judicial 
branches  of  the  Federal  Government, 
including  Government  corporations. 

Centralized  salary  offset  computer 
matching  describes  the  computerized 
process  used  to  match  delinquent  debt 
records  with  Federal  salary  payment 
records  when  the  purpose  of  the  match 
is  to  identify  Federal  employees  who 
owe  debt  to  the  Federal  Government. 

Creditor  agency  means  the  agency  to 
which  the  debt  is  owed,  including  a 
debt  collection  center  when  acting  in 
behalf  of  a  creditor  agency  in  matters 
pertaining  to  the  collection  of  a  debt. 

Debt  and  claim  are  used 
synonymously  to  refer  to  an  amount  of 
money,  funds,  or  property  that  has  been 
determined  by  an  agency  official  to  be 
owed  to  the  United  States  from  any 
person,  organization,  or  entity,  except 
another  Federal  agency.  For  the 
purposes  of  administrative  offset  under 
31  U.S.C.  3716.  the  terms  defaf  and 
claim  include  an  amount  of  money, 
funds,  or  property  owed  by  a  person  to 
a  State  (including  past-due  support 
being  enforced  by  a  State),  the  District 
of  Columbia,  American  Samoa,  Guam, 
the  United  States  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  or  the  Commonwealth  of  Puerto 
Rico. 

Debt  collection  center  means  the 
Department  of  the  Treasury  or  other 
Government  agency  or  division 
designated  by  the  Secretary  of  the 
Treasury  with  authority  to  collect  debts 
on  behalf  of  creditor  agencies. 

Delinquent  debt  record  refers  to  the 
information  about  a  debt  that  an  agency 
submits  to  Treasury  when  the  agency 
refers  the  debt  for  collection  by  offset  in 
accordance  with  the  provision  of  31 
U.S.C.  3716. 

Disbursing  official  means  an  official 
who  has  audiority  to  disburse  Federal 
salary  payments  pursuant  to  31  U.S.C. 
3321  or  another  law. 

Disposable  pay  means  that  part  of 
current  basic  pay,  special  pay,  incentive 
pay,  retired  pay,  retainer  pay.  or  in  the 
case  of  an  employee  not  entitled  to  basic 
pay,  other  authorized  pay  remaining 
after  the  deduction  of: 

(1)  Any  amoimt  required  by  law  to  be 
withheld; 


(2)  Amounts  properly  withheld  for 
Federal,  state  or  local  income  tax 
purposes; 

(3)  Amounts  deducted  as  health 
insurance  premiums; 

(4)  Amounts  deducted  as  normal 
retirement  contributions,  not  including 
amounts  deducted  for  supplementary 
coverage;  and 

(5)  Amounts  deducted  as  normal  life 
insurance  premiums  not  including 
amounts  deducted  for  supplementary 
coverage. 

Employee  is  any  individual  employed 
by  any  agency  of  the  executive, 
legislative,  and  judicial  branches  of  the 
Federal  Government,  including 
Government  corporations. 

FCCS  means  the  Federal  Claims 
Collection  Standards  jointly  published 
by  the  Department  of  the  Treasury  and 
the  Department  of  Justice  at  31  CFR 
Chapter  IX.  Parts  900  through  904. 
*      ■  *         *         *         * 

Treasury  as  used  in  10  CFR  part  16 
means  the  Department  of  the  Treasury. 

***** 

4.  In  §  16.7,  paragraphs  (b)(3)  and 
(b)(6)  are  revised  to  read  as  follows: 

§16.7    Notice  requirements. 


(b) 


(3)  The  amount  and  frequency  of  the 
intended  deduction  (stated  as  a  fixed 
dollar  amount  or  as  a  percentage  of  pay, 
not  to  exceed  15  percent  of  disposable 
pay)  and  the  intention  to  continue  the 
deduction  until  the  debt  is  paid  in  full 
or  otherwise  resolved. 
***** 

(6)  If  not  previously  provided,  the 
opportunity  (under  terms  agreeable  to 
the  NRC)  to  establish  a  schedule  for  the 
voluntary  repayment  of  the  debt  or  to 
enter  into  a  written  agreement  to 
establish  a  schedule  for  repajrment  of 
the  debt  in  lieu  of  offset  (31  CFR 
Chapter  IX,  901.2).  The  agreement  must 
be  in  writing,  signed  by  the  employee 
and  the  NRC,  and  documented  in  the 
NRC's  files. 
***** 

5.  Section  16.6  is  added  to  read  as 
follows: 

§  1 6.8    information  collection 
requirements:  0MB  approval. 

This  part  contains  no  information 
collection  requirements,  and,  therefore, 
is  not  subject  to  the  requirements  of  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et.  seq.). 

6.  In  §  16.9,  paragraph  (b)(2)  is  revised 
to  read  as  follows: 


§16.9    Hearing. 

***** 

(b)*  *  * 

(2)  The  hearing  must  conform  to 
procedures  contained  in  the  revised 
FCCS,  31  CFR  Chapter  DC,  901.3(e).  The 
biu-den  is  on  the  employee  to 
demonstrate  either  that  the  existence  or 
the  amoimt  of  the  debt  is  in  error  or  that 
the  terms  of  the  repayment  schedule 
would  result  in  undue  financial 
hardship  or  would  be  against  equity  and 
good  conscience. 
***** 

7.  Section  16.13  is  revised  to  read  as 
follows: 

§  1 6.1 3    Procedures  for  centralized 
administrative  offset. 

(a)  The  NRC  must  notify  Treasury  of 
all  debts  that  are  delinquent  as  defined 
in  the  FCCS  (over  180  days  old)  so  that 
recovery  may  be  made  by  centralized 
administrative  offset.  This  includes 
those  debts  the  NRC  seeks  to  recover 
from  the  pay  account  of  an  employee  of 
another  agency  via  salary  offset.  The 
Treasury  and  other  Federal  disbursing 
officials  will  match  payments,  including 
Federal  salary  payments,  against  such 
debts.  When  a  match  otcurs,  and  all  the 
requirements  for  offset  have  been  met, 
the  payments  will  be  offset  to  collect  the 
debt.  Prior  to  offset  of  the  pay  account 
of  an  employee,  the  NRC  must  comply 
with  the  requirements  of  5  U.S.C.  5514, 
5  CFR  part  550,  and  10  CFR  part  15. 
Procedures  for  notifying  Treasury  of  a 
debt  for  pmposes  of  collection  by 
centralized  administrative  offset  are 
contained  in  31  CFR  part  285  and  10 
CFR  15.33.  Procedures  for  internal 
salary  offset  are  contained  in  §  16.15  of 
this  chapter. 

(b)  When  the  NRC  determines  that  an 
employee  of  another  Federal  agency 
owes  a  delinquent  debt  to  the  NRC,  the 
NRC  will,  as  appropriate: 

(1)  Arrange  for  a  hearing  upon  the 
proper  petitioning  by  the  employee; 

(2)  Provide  the  Federal  employee  with 
a  notice  and  an  opportunity  to  dispute 
the  debt  as  contained  in  5  U.S.C.  5514 
and  10  CFR  15.26. 

(3)  Submit  the  debt  to  Treasury  for 
centralized  administrative  offset  and 
certify  in  writing  that  the  debtor  has 
been  afforded  the  legally  required  due 
process  notification. 

(4)  If  collection  must  be  made  in 
installments,  the  NRC  must  advise  the 
paying  agency  of  the  amount  or 
percentage  of  disposable  pay  to  be 
collected  in  each  installment. 

(c)  Offset  amount.  (1)  The  amount 
offset  from  a  salary  payment  under  this 
section  shall  be  the  lesser  of: 
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(i)  The  amount  of  the  debt,  including 
any  interest,  penalties,  and 
administrative  costs;  or 

(ii)  An  amount  up  to  15  percent  of  the 
debtor's  disposable  pay. 

(2)  Alternatively,  the  amount  offset 
may  be  an  amoimt  agreed  upon,  in 
writing,  by  the  debtor  and  the  NRC. 

(3)  Offsets  will  continue  until  the 
debt,  including  any  interest,  penalties, 
and  administrative  costs,  is  paid  in  full 
or  otherwise  resolved  to  the  satisfaction 
of  the  NRC. 

(d)  Priorities.  (1)  A  levy  pursuant  to 
the  Internal  Revenue  Code  of  1986  shall 
take  precedence  over  other  deductions 
under  this  section. 

(2)  When  a  salary  pajonent  may  be 
reduced  to  collect  more  than  one  debt, 
amounts  offset  imder  this  section  will 
be  applied  to  a  debt  only  after  amounts 
offset  have  been  applied  to  satisfy  past 
due  child  support  debt  assigned  to  a 
State  piirsuant  26  U.S.C.  6402(c)  and  31 
CFR  285.7(h)(2). 

(e)  Notice.  (1)  Before  offsetting  a 
salary  payment,  the  disbursing  official, 
or  the  paying  agency  on  behalf  of  the 
disbursing  official,  shall  notify  the 
Federal  employee  in  writing  of  the  date 
that  deductions  fi-om  salary  will 
commence  and  of  the  amount  of  such 
deductions. 

(2)(i)  When  an  offset  occurs  under  this 
section,  the  disbursing  official,  or  the 
paying  agency  on  behalf  of  the 
disbursing  official,  shall  notify  the 
Federal  employee  in  writing  that  an 
offset  has  occurred  including: 

(A)  A  description  of  the  payment  and 
the  amount  of  the  offset  taken; 

(B)  Identification  of  NRC  as  the 
agency  requesting  the  offset;  and, 

(C)  A  contact  point  within  the  NRC 
that  will  handle  concerns  regarding  the 
offset. 

(ii)  The  information  described  in 
paragraphs  (e)(2)(i)(B)  and  (e)(2)(i)(C)  of 
this  section  does  not  need  to  be 
provided  to  the  Federal  employee  virhen 
the  offset  occurs  if  such  information  was 
included  in  a  prior  notice  from  the 
disbursing  official  or  paying  agency. 

(3)  The  disbursing  official  will  advise 
the  NRC  of  the  names,  mailing 
addresses,  and  taxpayer  identifying 
numbers  of  the  debtors  from  whom 
amounts  of  past-due,  legally  enforceable 
debt  were  collected  and  of  the  amounts 
collected  from  each  debtor.  The 
disbursing  official  will  not  advise  the 
NRC  of  the  source  of  pajrment  from 
which  such  amoimts  were  collected. 

(f)  Fees.  Agencies  that  perform 
centralized  salary  othet  computer 
matching  services  may  charge  a  fee 
sufficient  to  cover  the  full  cost  of  such 
services.  In  addition,  Treasury  or  a 
paying  agency  acting  on  behalf  of 


Treasury,  may  charge  a  fee  sufficient  to 
cover  the  full  cosit  of  implementing  the 
administrative  oftset  program.  Treasury 
may  deduct  the  fees  from  amoimts 
collected  by  offset  or  may  bill  the  NRC. 
Fees  charged  for  offset  shall  be  based  on 
actual  administrative  offsets  completed, 
(g)  Disposition  of  amounts  collected. 
The  disbursing  official  conducting  the 
offset  will  transmit  amounts  collected 
for  debts,  less  fees  charged  under 
paragraph  (f)  of  this  section,  to  NRC.  If 
an  erroneous  offset  payment  is  made  to 
the  NRC,  the  disbursing  official  will 
notify  the  NRC  that  an  erroneous  offset 
payment  has  been  made.  The  disbursing 
official  may  deduct  the  amount  of  the 
erroneous  offset  payment  from  future 
amounts  payable  to  the  NRC. 
Alternatively,  upon  the  disbursing 
official's  request,  the  NRC  shall  return 
promptly  to  the  disbursing  official  or 
the  affected  payee  an  amount  equal  to 
the  amount  of  the  erroneous  payment 
(without  regard  to  whether  any  other 
amounts  payable  to  the  agency  have 
been  paid).  The  disbursing  official  and 
the  NRC  shall  adjust  the  debtor  records 
appropriately. 

8.  Section  16.15  is  amended  by 
revising  the  section  heading  to  read  as 
follows: 

§  16.1  S    Procedures  for  internal  salary 
offset. 

9.  Section  16.23  is  revised  to  read  as 
follows: 

§  16.23    Interest,  penalties,  and 
administrative  charges. 

Charges  may  be  assessed  for  interest, 
penalties,  and  administrative  charges  in 
accordance  with  the  FCCS,  31  CFR 
Chapter  IX,  901.9. 

Dated  at  Rockville,  Maryland,  this  29th  day 
of  August  2002. 

For  the  Nuclear  Regulatory  Commission. 
Peter  J.  Rabideau, 
Deputy  Chief  Financial  Officer. 
[FR  Doc.  02-23091  Filed  9-10-02;  8:45  am] 
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Assessment  of  Fees 

agency:  Office  of  the  Comptroller  of  the 

Currency  (OCC),  Treasury. 

ACTION:  Final  rule;  technical  correction. 


summary:  This  final  rule  makes  a 

technical  correction  to  the  final  rule  that 

the  OCC  published  in  the  Federal 

Register  on  November  16.  2001  (66  FR 

57645)  amending  1 2  CFR  8.2(a).  That 

provision  sets  forth  the  formula  for  the 

semiannual  assessment  the  OCC  charges 

each  national  bank. 

f 
EFFECTIVE  DATE:  This  final  rule  is 

effective  on  September  11.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Michele  Meyer.  Counsel,  Legislative  and 
Regulatory  Activities  Division.  202- 
874-5090'. 

SUPPLEMENTARY  INFORMATION:  On 

November  16,  2001,  the  OCC  published 
a  final  rule  in  the  Federal  Register  (66 
FR  57645)  that  amended  12  CFR  8.2(a). 
which  sets  forth  the  formula  for  the 
semi-annual  assessment  that  the  OCC 
charges  national  banks.  The  objective  of 
the  rulemaking,  as  described  in  the 
preambles  to  the  proposed  and  final 
rules,  was  to  revise  12  CFR  8.2(a)  only. 
However,  in  the  published  final  rule,  12 
CFR  8.2(a)(1)  through  {a)(7)  were 
inadvertently  deleted.  This  final  rule 
restores  those  provisions  of  the 
regulation. 

The  rule  takes  effect  immediately.  The 
OCC  has  concluded  that  the  notice  and 
comment  procedures  prescribed  by  the 
Administrative  Procedure  Act  are 
unnecessary  because  the  rule  is 
correcting  a  technical  error  without 
substantive  change  to  the  provisions  of 
part  8  that  were  inadvertently  removed 
from  the  Code  of  Federal  Regulations. 
See  5  U.S.C.  553(b)(3)(B).  Cf  United 
States  National  Bank  of  Oregon  v. 
Independent  Insurance  Agents  of 
America.  Inc..  508  U.S.  439,  462  (1993) 
(error  in  punctuation  construed  so  as 
not  to  defeat  the  "true  meaning"  of  a 
Federal  law  that  relocated  but  did  not 
repeal  the  statutory  provision 
authorizing  national  banks  to  sell 
insurance). 

List  of  Subjects  in  12  CFR  Part  8 

National  Banks,  Reporting  and 
recordkeeping  requirements. 

Accordingly,  12  CFR  part  8  is 
amended  by  making  the  following 
correcting  amendments: 

PART  8— ASSESSMENT  OF  FEES 

1.  The  authority  citation  for  part  8 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  93a,  481.  482.  1867. 
3102,  and  3108;  15  U.S.C.  78c  and  781;  and 
26  D.C.  Code  102. 

2.  In  §8.2.  paragraphs  (a)(1)  through 
(a)(7),  respectively,  are  added  to  read  as 
follows: 
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§8^    Semiannual  assessment. 

(a)  *  *  * 

(1)  Every  national  bank  falls  into  one 
of  the  ten  asset-size  brackets  denoted  by 
Columns  A  and  B.  A  bank's  semiannual 
assessment  is  composed  of  two  parts. 
The  first  part  is  the  calculation  of  a  base 
amount  of  the  assessment,  which  is 
computed  on  the  assets  of  the  bank  up 
to  the  lower  endpoint  (Column  A)  of  the 
bracket  in  which  it  falls.  This  base 
amount  of  the  assessment  is  calculated 
by  the  OCC  in  Column  C. 

(2)  The  second  part  is  the  calculation 
by  the  bank  of  assessments  due  on  the 
remaining  assets  of  the  bank  in  excess 
of  Colimui  E.  The  excess  is  assessed  at 
the  marginal  rate  shown  in  Column  D. 

(3)  The  total  semiannual  assessment  is 
the  amount  in  Column  C,  plus  the 
amount  of  the  bank's  assets  in  excess  of 
Column  E  times  the  marginal  rate  in 
Column  D:  Assessments  = 
C+[(Assets-E)xD]. 

(4)  Each  year,  the  OCC  may  index  the 
marginal  rates  in  Colimm  D  to  adjust  for 
the  percent  change  in  the  level  of  prices, 
as  measured  by  changes  in  the  Gross 
Domestic  Product  Implicit  Price  Deflator 
(GDPIPD)  for  each  Junerto-Jime  period. 
The  OCC  may  at  its  discretion  adjust 
marginal  rates  by  amoimts  less  than  the 
percentage  change  in  the  GDPIPD.  The 
OCC  will  also  adjust  the  amoimts  in 
Column  C  to  reflect  any  change  made  to 
the  marginal  rate. 

(5)  The  specific  marginal  rates  and 
complete  assessment  schedule  will  be 
published  in  the  "Notice  of  Comptroller 
of  the  Currency  Fees",  provided  for  at 

§  8.8  of  this  part.  Each  semiannual 
assessment  is  based  upon  the  total 
assets  shown  in  the  bank's  most  recent 
"Consolidated  Report  of  Condition 
(Including  Domestic  and  Foreign 
Subsidiaries)"  (Call  Report)  preceding 
the  payment  date.  The  assessment  shall 
be  computed  in  the  manner  and  on  the 
form  provided  by  the  Comptroller  of  the 
Currency.  Each  bank  subject  to  the 
jurisdiction  of  the  Comptroller  of  the 
Currency  on  the  date  of  the  second  or 
fourth  quarterly  Call  Report  required  by 
the  Office  imder  12  U.S.C.  161  is  subject 
to  the  full  assessment  for  the  next  six- 
month  period. 

(6)(i)  Notwithstanding  any  other 
provision  of  this  part,  the  OCC  may 
reduce  the  semiannual  assessment  for 
each  non-lead  bank  by  a  percentage  that 
it  will  specify  in  the  Notice  of 
Comptroller  of  the  Currency  Fees 
described  in  §  8.8. 

(ii)  For  purposes  of  this  paragraph 
(a)(6): 

(A)  Lead  bank  means  the  largest 
national  bank  controlled  by  a  company, 
based  on  a  comparison  of  the  total  assets 
held  by  each  national  bank  controlled 


by  that  company  as  reported  in  each 
bank's  Call  Report  filed  for  the  quarter 
immediately  preceding  the  payment  of  a 
semiannual  assessment. 

(B)  Non-}ead  bank  means  a  national 
bank  that  is  not  the  lead  bank  controlled 
by  a  company  that  controls  two  or  more 
national  banks. 

(C)  Control  and  company  have  the 
same  meanings  as  these  terms  have  in 
sections  2(a)(2)  and  2(b),  respectively,  of 
the  Bank  Holding  Company  Act  of  1956 
(12  U.S.C.  1841(a)(2)  and  (b)). 

(7)  The  OCC  shall  adjust  the 
semiannual  assessment  computed  in 
accordance  with  paragraphs  (a)(1) 
through  (a)(6)  of  this  section  by 
multiplying  that  figure  by  1.25  for  each 
bank  that  receives  a  rating  of  3,  4,  or  5 
under  the  Uniform  Financial 
Institutions  Rating  System  at  its  most 
recent  examination. 
***** 

Dated:  September  3,  2002. 
)ohn  D.  Hawke,  Jr., 

Comptroller  of  the  Currency. 

|FR  Doc.  02-22934  Filed  9-l(M)2;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2001-NIM-34-AD;  Amendment 
39-12878;  AD  2002-18-04] 

RIN  2120-AA64 

Airworthiness  Directives;  Boeing 
Modei  747-100, 747-1 OOB,  747-1008 
SUD,  747-2008, 747-300. 747SP,  and 
747SR  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD), 
applicable  to  certain  Boeing  Model  747- 
100,  747-lOOB,  747-lOOB  SUD,  747- 
200B,  747-300,  747SP,  and  747SR  series 
airplanes,  that  requires  one-time 
inspections  for  cracking  in  certain  upper 
deck  floor  beeuns  and  follow-on  actions. 
The  actions  specified  by  this  AD  are 
intended  to  find  and  fix  cracking  in 
certain  upper  deck  floor  beams.  Such 
cracking  could  extend  and  sever  floor 
beams  adjacent  to  the  body  frame  and 
result  in  rapid  depressurization  of  the 
airplane.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Effective  October  16,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 


regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  16; 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle, 
Washington  98124-2207.  This 
information  may  be  examined  at  the 
Federal  Aviation  Administration  (FAA), 
Transport  Airplane  Directorate,  Rules 
Docket,  1601  Lind  Avenue,  SW.,  . 
Renton,  Washington;  or  at  the  Office  of 
the  Federal  Register,  800  North  Capitol 
Street,  NW.,  Suite  700,  Washington,  DC. 
FOR  FURTHER  INFORMATION  CONTACT:  Rick 
Kawaguchi,  Aerospace  Engineer, 
Airframe  Branch,  ANM-120S,  FAA, 
Seattle  Aircraft  Certification  Office, 
1601  Lind  Avenue,  SW.,  Renton, 
Washington  98055-4056;  telephone 
(425)  227-1153;  fax  (425)  227-1181. 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  airworthiness  directive  (AD) 
that  is  applicable  to  certain  Boeing 
Model  747-100,  747-lOOB,  747-lOOB 
SUD,  747-200B,  747-200F,  747-300, 
747SP,  and  747SR  series  airplanes  was 
published  in  the  Federal  Re^jister  on 
January  2,  2002  (67  FR  38).  That  action 
proposed  to  require  one-time 
inspections  for  cracking  in  certain  upper 
deck  floor  beams  and  follow-on  actions. 

Comnients 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  Due 
consideration  has  been  given  to  the 
comments  received. 

SupportiTe  Comment 

One  commenter  agrees  with  the 
proposed  rule. 

Request  To  Withdraw  Proposed  Rule 

One  commenter  is  concerned  with  the 
continuing  trend  to  issue  Airworthiness 
Directives  (ADs)  that  overlap  or  are  in 
close  proximity  to  other  ADs,  based  on 
isolated  reports  of  minor  structiural 
cracks.  The  commenter  provided  the  AD 
numbers  for  ADs  that  require 
inspections  and  repair  of  the  same 
structure  specified  in  this  proposed 
rule.  The  commenter  notes  that  the 
Boeing  747  Maintenance  Program 
requires  visual  inspections  of  the  upper 
deck  floor  beam  of  the  fuselage  frame 
interface,  in  addition  to  those 
inspections  required  by  the  previously 
issued  ADs.  The  commenter  adds  that 
the  few  reports  of  upper  chord  cracking 
of  the  floor  beam  can  be  adequately 
detected  by  the  maintenance  program 
inspections  before  an  unsafe  condition 
could  develop. 
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Although  the  conunenter  does  not 
make  any  specific  request,  the  FAA 
infers  that  the  commenter  wants  to 
withdraw  the  proposed  rule.  We 
acknowledge  that  Boeing  Model  747 
series  airplanes  have  an  extensive 
service  life  and  that  numerous 
inspections  have  been  performed  as  part 
of  the  FAA-approved  747  maintenance 
program.  (All  operators  are  required  to 
maintain  their  airplanes  in  accordance 
with  an  FAA-approved  maintenance 
program  as  required  for  continued 
airworthiness.)  However,  we  find  that 
the  subject  inspections  in  the 
maintenance  program  do  not  adequately 
address  certain  in-service  difficulties 
and  thus  do  not  adequately  address  the 
identified  unsafe  condition. 
Additionally,  we  do  not  agree  that  the 
cited  ADs  already  require  inspections 
and  repair  of  the  same  structure 
specified  in  this  final  rule.  Therefore, 
the  FAA  has  determined  that  the 
proposed  rule  is  appropriate  and 
warranted. 

Exclude  Certain  Flight  Cycles 

One  commenter  states  that  the  service 
bulletin  referenced  in  the  proposed  rule 
specifies  the  exclusion  of  flight  cycles 
with  a  cabin  pressure  differential  of  2.0 
poimds  per  square  inch  (psi)  or  less. 
The  commenter  asks  that  this  exclusion 
be  added  to  the  final  rule. 

We  agree  with  the  commenter  in  that 
this  exclusion  is  specified  in  the 
referenced  service  bulletin.  Paragraph 
(a)  of  this  final  rule  has  been  changed 
to  exclude  flight  cycles  with  a  cabin 
pressure  differential  of  2.0  psi  or  less,  as 
stated  above. 

Reduce  Applicability 

One  commenter  asks  that  all 
references  to  Boeing  Model  747-200F 
series  airplanes  be  deleted  from  the 
proposed  rule.  The  commenter  states 
that  the  service  bulletin  referenced  in 
the  proposed  rule  adds  the  same 
inspection  of  the  upper  deck  floor 
beams  required  by  AD  98-09-17  for 
Model  747-200F  series  airplanes. 

We  agree  with  the  commenter.  AD 
98-09-17.  amendment  39-10498  (63  FR 
20311,  April  24, 1998),  is  applicable  to 
Boeing  Model  747-200F  and  -200C 
series  airplanes.  That  AD  requires 
repetitive  inspections  or  a  one-time 
inspection  to  detect  cracking  of  certain 
areas  of  the  upper  deck  floor  beams;  and 
corrective  actions,  if  necessary. 
Therefore,  we  have  deleted  all 
references  to  Model  747-200F  from  this 
final  rule. 


Allow  Permanent  Repairs  Specified  in 
Service  Information 

One  commenter  states  that  paragraph 
(c)  of  the  proposed  rule  would  require 
repair  of  any  crack  found  during  the 
proposed  inspections  either  by  a 
temporary  repair,  per  the  referenced 
service  bulletin,  or  by  accomplishing  an 
approved  permanent  repair.  "The 
commenter  adds  that  Note  3  of  the 
proposed  rule  states  that  the  referenced 
service  bulletin  does  not  contain 
instructions  for  permanent  repairs; 
however,  page  29  of  the  service  bulletin 
does  contain  permanent  repair 
instructions.  The  commenter  notes  that 
paragraph  (c)(2)  of  the  proposed  rule 
should  be  changed  to  allow  permanent 
repairs  to  be  done  per  the  service 
bulletin. 

We  agree  with  the  conmienter  that  the 
referenced  service  bulletin  does  contain 
permanent  repair  instructions  for  floor 
beam  web,  strap,  and  frame  cracks,  but 
not  upper  chord  cracks.  Therefore, 
paragraph  (c)(2)  of  this  final  rule  has 
been  changed  to  specify  repair 
according  to  the  service  bulletin,  unless 
the  service  bulletin  specifies  contacting 
the  manufacturer.  Also,  Note  3  has  been 
removed  from  this  final  rule  and 
subsequent  notes  have  been  renumbered 
accordingly. 

Change  Certain  Wording 

One  commenter  asks  that  the  wording 
specified  in  paragraphs  (c)(l)(i), 
(c)(l)(ii),  and  (d)  of  the  proposed  rule  be 
changed.  The  commenter  states  that  the 
words  "temporary  repair"  should  be 
changed  to  "time-limited  repair."  The 
commenter  notes  that,  since  a  time- 
limited  repair  must  be  replaced  with  a 
permanent  repair  within  18  months  or 
1,500  flight  cycles,  this  change  would 
ensure  that  a  permanent  repair  would  be 
installed  before  the  modification  is 
done.  The  commenter  adds  that  the 
word  "repair"  specified  in  paragraph  (d) 
of  the  proposed  rule,  should  be  changed 
to  "permanent  repair." 

We  agree  with  the  commenter.  The 
term  "time-limited"  repair  should  be 
used  instead  of  "temporary"  repair,  for 
clarity.  We  also  agree  that  the  post- 
modification  inspection  threshold 
should  begin  after  installation  of  a 
permanent  repair.  Paragraphs  (c)(l)(i), 
(c)(l)(ii),  and  (d)  of  this  final  rule  have 
been  changed  accordingly. 

Change  Cost  Impact 

One  commenter  asks  that  the  Cost 
Impact  section  of  the  proposed  rule  be 
changed.  The  commenter  states  that  it 
will  take  8  work  hours  to  accomplish 
the  initial  inspections,  but  an  additional 
22  work  hours  to  gain  access  and  close 


up  in  order  to  accomplish  the 
inspections.  The  commenter  adds  that 
the  24  work  hours  necessary'  to 
accomplish  the  modification  are  in 
addition  to  the  hours  for  the 
inspections,  and  for  gaining  access  and 
close  up. 

We  do  not  agree  to  change  the  work 
hours  for  the  initial  inspections.  The 
number  of  work  hours  necessary  to 
accomplish  the  inspections,  specified  as 
8  in  the  cost  impact  information,  is 
consistent  with  the  service  bulletin. 
This  number  represents  the  time 
necessary  to  perform  only  the 
inspections  actually  required  by  this 
AD.  The  FAA  recognizes  that,  in 
accomplishing  the  requirements  of  any 
AD,  operators  may  incur  "incidental" 
costs  in  addition  to  the  "direct"  costs. 
The  cost  analysis  in  AD  rulemaking 
actions,  however,  typically  does  not 
include  incidental  costs,  such  as  the 
time  required  to  gain  access  and  close 
up,  planning  time,  or  time  necessitated 
by  other  administrative  actions.  Because 
incidental  costs  may  vary  significantly 
from  operator  to  operator,  they  are 
almost  impossible  to  calculate. 

We  agree  that  adding  the  words  "in 
addition  to  the  inspection"  to  the  24 
work  hours  for  the  modification  will 
provide  clarification.  The  cost  impact 
section  has  been  changed  accordingly. 

Change  Paragraph  (d)  of  the  Proposed 
Rule 

One  commenter  asks  that  paragraph 
(d)  of  the  proposed  rule  be  changed.  The 
commenter  reiterates  the  requirements 
in  paragraph  (d)  of  the  proposed  rule 
and  suggests  alternatives  to  that 
paragraph  as  follows:  1.  Issue  the 
proposed  rule  only  after  the  referenced 
service  bulletin  is  revised  to  include 
post-modification/repair  instructions;  2. 
Specifically  define  the  inspection 
requirements  and  include  them  in 
paragraph  (d);  or  3.  Omit  paragraph  (d) 
from  the  proposed  rule,  and,  if 
necessary,  issue  a  revised  or  new  AD 
after  the  service  bulletin  has  been 
revised. 

We  do  not  agree  with  the  commenter. 
Alternative  1.  would  delay  issuance  of 
the  proposed  rule,  which  would  not 
address  the  unsafe  condition  in  a  timely 
manner.  At  this  time,  we  do  not  have 
the  necessary  data  to  incorporate 
alternative  2.  When  the  manufacturer 
revises  its  service  bulletin  to  include 
post-modification  inspections,  we  can 
consider  approving  it  as  an  alternative 
method  of  compliance  ( AMOC)  to  the 
final  rule.  Regarding  alternative  3.,  we 
have  determined  that  post-modification 
inspections  should  be  addressed  in  this 
final  rule;  therefore,  paragraph  (d)  of 
this  final  rule  will  not  be  omitted. 
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Reference  Revised  Service  Information 

One  commenter  asks  that  the  FAA 
reference  the  revised  service  bulletin 
that  will  be  issued  later,  rather  than  the 
current  issue  referenced  in  the  proposed 
rule.  The  commenter  states  that  there 
are  inconsistencies  and  minor  errors  in 
the  referenced  service  bulletin. 

While  we  acknowledge  the 
conunenter's  statements  about  the 
accuracy  of  certain  wording  in  the 
accomplishment  instructions  of  the 
service  bulletin,  we  do  not  concur  with 
the  request  to  reference  a  service 
bulletin  that  has  not  yet  been  issued  or 
reviewed  and  approved  by  us.  The 
airplane  manufacturer  is  aware  of  the 
discrepancies  in  the  service  bulletin 
instructions  and  may  issue  a  revision  of 
the  service  bulletin  in  the  future. 
However,  considering  the  criticality  of 
the  unsafe  condition  noted  previously, 
we  find  it  would  be  inappropriate  to 
delay  the  issuance  of  this  AD  until  a 
revised  service  bulletin  is  available.  No 
change  to  the  final  rule  is  necessary  in 
this  regard. 

Change  Certain  Sections  in  the 
Preamble 

One  commenter  asks  that  the  sentence 
in  the  Summary  section  of  the  proposed 
rule  be  changed  from  "This  action  is 
intended  to  address  the  identified 
unsafe  condition,"  to  "This  action  is 
intended  to  address  the  identified 
potential  unsafe  condition."  The 
commenter  also  asks  that  the  sentence 
be  changed  in  the  Explanation  of 
Requirements  of  Proposed  Rule  section. 
The  commenter  states  that  while  a 
severed  upper  chord  of  the  upper  floor 
beam  would  pose  an  unsafe  condition, 
a  chord  that  has  not  cracked,  but  at 
some  time  may  crack,  poses  a 
"potential"  unsafe  condition. 

We  acknowledge  but  do  not  agree 
with  the  commenter's  request.  The 
sentence  in  the  Summary  section 
specifies  that  the  action  is  intended  to 
address  the  identified  unsafe  condition. 
The  final  rule  is  necessary  to  find  and 
fix  cracking  in  certain  upper  deck  floor 
beams,  which  is  not  a  "potential" 
unsafe  condition;  Additionally,  the 
Explanation  of  Requirements  of 
Proposed  Rule  section  is  not  restated  in 
this  final  rule.  No  change  to  the  final 
rule  is  necessary  in  this  regard. 

Reduce  Compliance  Time 

One  commenter  asks  that  the 
compliance  time  specified  in  paragraph 
(a)(1)  of  the  proposed  rule  be  reduced. 
The  commenter  states  that  paragraph 
(a)(1)  of  the  proposed  rule  specifies  the 
inspection  of  airplanes  with  22,000 
flight  cycles  or  less  be  accomplished 


within  1,500  flight  cycles  after  the 
effective  date  of  the  AD.  The  commenter 
notes  that  the  inspection  could  occur  as 
late  as  23,500  flight  cycles  and  adds  that 
paragraph  (a)(2)  of  the  proposed  rule 
requires  that  the  inspections  be 
accomplished  on  airplanes  with  more 
than  22,000  flight  cycles  within  500 
flight  cycles.  The  commenter  suggests 
that  paragraph  (a)(1)  of  the  proposed 
rule  be  changed  to  require  the 
inspection  of  airplanes  within  22,000 
flight  cycles  or  less  to  be  accomplished 
within  1 ,500  flight  cycles  after  the 
effective  date  of  the  AD,  but  no  later 
than  22,500  flight  cycles. 

We  do  not  agree  with  the  commenter. 
The  commenter  provides  no  data  to 
justify  its  statement  that  the  proposed 
compliance  time  should  be  changed  in 
the  manner  suggested.  In  developing  an 
appropriate  compliance  time  for  this 
AD,  we  considered  not  only  the 
manufacturer's  recommendation,  but 
the  degree  of  urgency  associated  with 
addressing  the  subject  unsafe  condition, 
the  average  utilization  of  the  affected 
fleet,  and  the  time  necessary  to  perform 
the  inspections.  We  find  that  the 
compliance  time  required  by  paragraph 
(a)(1)  of  the  final  rule  is  an  appropriate 
interval  for  affected  airplanes  to 
continue  to  operate  without 
compromising  safety.  No  change  to  the 
final  rule  is  necessary  in  this  regard. 

Allow  Operators  To  Change  Method  of 
Inspection 

One  commenter  (the  airplane 
manufacturer)  asks  that,  to  avoid 
confusion,  the  instructions  specified  in 
paragraph  (d)  of  the  proposed  rule 
should  be  changed  to  allow  for 
operators  to  change  the  method  of 
inspection.  The  commenter  suggests 
that,  instead  of  "Repeat  the  inspection 
within*  *  *"  as  specified  in 
paragraphs  (d)(1)  and  (d)(2)  of  the 
proposed  rule,  the  wording  be  changed 
to  "Conduct  the  next  inspection  within 
*   *  *"  The  commenter  states  that  this 
wording  seems  to  imply  that  the 
operator  must  continue  with  the  same 
inspection  method. 

We  do  not  agree  with  the  commenter 
that  the  wording  specified  in  paragraph 
(d)  of  the  final  rule  obligates  the 
operator  to  continue  using  the  same 
inspection  method.  However,  if  the 
commenter  needs  further  clarification, 
the  clarification  can  be  made  in  a  future 
revision  to  the  service  bulletin.  The 
FAA  may  then  consider  approving  the 
bulletin  as  an  AMOC  to  the  final  rule. 
No  change  to  the  final  rule  is  necessary 
in  this  regard. 


Conclusion 

After  careful  review  of  the  available 
data,  including  the  comments  noted 
above,  the  FAA  has  determined  that  air 
safety  and  the  public  interest  require  the 
adoption  of  the  rule  with  the  changes 
previously  described.  The  FAA  has 
determined  that  these  changes  will 
neither  increase  the  economic  burden 
on  any  operator  nor  increase  the  scope 
of  the  AD. 

Cost  Impact 

There  are  approximately  539 
airplanes  of  the  affected  design  in  the 
worldwide  fleet.  The  FAA  estimates  that 
168  airplanes  of  U.S.  registry  will  be 
affected  by  this  AD. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
initial  inspections,  at  the  average  labor 
rate  of  $60  per  work  hour.  Based  on 
these  figures,  the  cost  impact  of  these 
required  inspections  on  U.S.  operators 
is  estimated  to  be  $80,640,  or  $480  per 
airplane. 

It  will  take  approximately  24  work 
hours  per  airplane  to  accomplish  the 
modification  or  permanent  repair,  in 
addition  to  the  inspection,  at  the 
average  labor  rate  of  $60  per  work  hour. 
Based  on  these  figures,  the  cost  impact 
of  the  required  modification  or  repair  on 
U.S.  operators  is  estimated  to  be 
$241,920  or  $1,440  per  airplane. 

It  will  take  approximately  8  work 
hours  per  airplane  to  accomplish  the 
post-modification/repair  inspections,  at 
the  average  labor  rate  of  $60  per  work 
houi.  Based  on  these  figures,  the  cost 
impact  of  the  required  post- 
modification/repair  inspections  on  U.S. 
operators  is  estimated  to  be  $80,640  or 
$480  per  airplane,  per  inspection  cycle. 

lihe  cost  impact  figiu^s  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  requirements  of  this  AD  action,  and 
that  no  operator  would  accomplish 
those  actions  in  the  future  if  this  AD 
were  not  adopted.  The  cost  impact 
figures  discussed  in  AD  rulemaking 
actions  represent  only  the  time 
necessary  to  perform  the  specific  actions 
actually  required  by  the  AD.  These 
figxires  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  achninistrative  actions. 

Regulatory  Impact 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Govermnent  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 


Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11,  2002/Rules  and  Regulations     57513 


levels  of  government.  Therefore,  it.is 
determined  that  this  final  rule  does  not 
have  federalism  implications  imder 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR 11034.  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  nimiber  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  under 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safiety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Admiiustrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [AmendMf] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

2002-18-04    Boeing:  Amendment  39-12878. 
Docket  2001-NM-34-AD. 

Applicability:  Model  747-100,  747-lOOB. 
747-lOOB  SUD,  747-200B,  747-300,  747SP, 
and  747SR  series  airplanes;  line  numbers  1 
through  810  inclusive;  certificated  in  any 
category;  and  NOT  equipped  with  a  nose 
cargo  door. 

Note  1:  This  AO  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 


Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  find  and  fix  cracking  in  certain  upper 
deck  floor  beams,  which  could  extend  and 
sever  floor  beams  adjacent  to  the  body  frame 
and  result  in  rapid  depressurization  of  the 
airplane,  accomplish  the  following: 

Inspections 

(a)  At  the  compliance  time  specified  in 
paragraph  (a)(1)  or  (a)(2)  of  this  AD,  as 
applicable,  perform  one-time  detailed  and 
open-hole  high  frequency  eddy  current 
(HFEC)  inspections  for  cracking  in  the  upper 
deck  floor  beams  at  station  (STA)  340  and 
STA  360,  according  to  Boeing  Alert  Service 
Bulletin  747-53A2459.  dated  January  11. 
2001.  For  the  purposes  of  this  AD.  flight 
cycles  with  a  cabin  differential  pressure  of 
2.0  psi  or  less  are  not  calculated  into  the 
compliance  thresholds  specified  in  this  AD. 
However,  all  cabin  pressure  records  must  be 
maintained  for  each  airplane,  and  no  fleet 
averaging  of  cabin  pressure  is  allowed. 

Note  2:  For  the  purposes  of  this  AD,  a 
detailed  inspection  is  defined  as:  "An 
intensive  visual  examination  of  a  specific 
structiu'al  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 
lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc.,  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

(1)  For  airplanes  with  22.000  or  fewer  total 
flight  cycles  as  of  the  effective  date  of  this 
AD:  Do  the  inspections  prior  to  the 
accumulation  of  16.000  total  flight  cycles,  or 
within  1,500  flight  cycles  after  the  effective 
date  of  this  AD,  whichever  is  later. 

(2)  For  airplanes  with  more  than  22,000 
total  flight  cycles  as  of  the  effective  date  of 
this  AD:  Do  the  inspections  within  500  flight 
cycles  after  the  effective  date  of  this  AD. 

Modification 

(b)  If  no  crack  is  found  during  the 
inspections  per  paragraph  (a)  of  this  AD: 
Within  5.000  flight  cycles  after  the  initial 
inspections,  modify  the  upper  deck  floor 
beams  at  STA  340  and  STA  360,  according 
to  Boeing  Alert  Service  Bulletin  747- 
53A2459,  dated  January  11.  2001,  If  this 
modification  is  not  accomplished  before 
further  flight  after  the  inspections  required 
by  paragraph  (a)  of  this  AD,  those  inspections 
must  be  repeated  one  time,  immediately 
before  accomplishing  the  modification  in  this 
paragraph.  If  any  crack  is  found  during  these 
repeat  inspections,  t)efore  further  flight, 
accomplish  paragraph  (c)(2)  of  this  AO. 

Repair 

(c)  If  any  crack  is  found  during  the 
inspections  per  paragraph  (a)  of  this  AD: 
Before  further  flight,  repair  according  to 
either  paragraph  (c)(1)  or  (c)(2)  of  this  AD. 

(1)  Accomplish  repairs  according  to 
paragraphs  (c)(l)(i)  and  (c)(l)(ii)  of  this  AD. 

(i)  Accomplish  a  time-limited  repair 
(including  removing  certain  fasteners  and  the 
existing  strap,  performing  open-hole  HFEC 
inspections  of  the  chord  and  web.  stop- 
drilling  web  cracks,  replacing  the  outboard 


section  of  the  web,  if  applicable,  and 
installing  new  straps)  according  to  Boeing 
Alert  Service  Bulletin  747-53A2459.  dated 
January  11.  2001;  except  where  the  service 
bulletin  specifies  to  contact  Boeing  for 
appropriate  action,  repair  according  to  a 
method  approved  bv  the  Manager.  Seattle 
Aircraft  Certification  Office  (ACO).  F,\A;  or 
according  to  data  meeting  the  type 
certification  basis  of  the  airplane  approved 
by  a  Boeing  Company  Designated 
Engineering  Representative  (DER)  who  has 
been  authorized  by  the  Manager.  Seattle 
ACO,  to  make  such  findings.  For  a  repair 
method  to  be  approved  as  required  by  this 
paragraph,  the  approval  must  specifically 
reference  this  AD.  AND 

(ii)  Within  18  months  or  1,500  flight  cycles 
after  installation  of  the  time-limited  repair 
according  to  paragraph  (c)(l)(i)  of  this  AD. 
whichever  is  first,  do  paragraph  (c)(2)  of  this 
AD. 

(2)  Accomplish  a  permanent  repair 
according  to  Boeing  Alert  Service  Bulletin 
747-53A245g.  dated  January  11.  2001:  except 
where  the  service  bulletin  specifies  to  contact 
Boeing  for  appropriate  action,  repair 
according  to  a  method  approved  by  the 
Manager.  Seattle  ACO;  or  according  to  data 
meeting  the  type  certification  basis  of  the 
airplane  approved  by  a  Boeing  Company  DER 
who  has  been  authorized  by  the  Manager. 
Seattle  ACO,  to  make  such  findings  For  a 
repair  method  to  be  approved  as  required  by 
this  paragraph,  the  approval  must 
specifically  reference  this  AD. 

Repetitive  Inspections:  Post-Modification/ 
Repair 

(d)  Within  15.000  flight  cycles  after 
modification  of  the  upper  deck  floor  beams 
per  paragraph  (b)  of  this  AD.  or  permanent 
repair  of  the  upper  deck  floor  beams  per 
paragraph  (c)  of  this  AD.  as  applicable: 
Perform  either  open-hole  HFEC  inspections 
for  cracking  of  fastener  holes  common  to  the 
upper  chord,  reinforcement  straps,  and  the 
body  frame;  or  surface  HFEC  inspections  for 
cracking  along  the  lower  edge  of  the  upper 
chord  of  the  floor  beam  at  the  intersection 
with  the  body  frame;  and  repeal  these 
inspections  at  the  interval  specified  in 
paragraph  (d)(1)  or  (d)(2)  of  this  AD.  as 
applicaijie.  Perform  these  inspections  and 
repair  any  cracking  found  during  these 
inspections  according  to  a  method  approved 
by  the  Manager.  Seattle  ACO.  or  according  to 
data  meeting  the  type  certification  basis  of 
the  airplane  approved  by  a  Boeing  Company 
DER  who  has  been  authorized  by  the 
Manager,  Seattle  ACO.  to  make  such 
findings.  For  an  inspection  or  repair  method 
to  be  approved  as  required  by  this  paragraph, 
the  approval  must  specifically  reference  this 
AD. 

(1)  If  the  most  recent  inspection  used  the 
surface  HFEC  method:  Repeat  the  inspection 
within  1.000  flight  cycles. 

(2)  If  the  most  recent  inspection  used  the 
open-hole  HFEC  method:  Repeat  the 
inspection  every  3.000  flight  cycles. 

Note  3:  There  is  no  terminating  action  at 
this  time  for  the  repetitive  post-modification/ 
repair  inspections  according  to  paragraph  (d) 
of  this  AD,  and  instructions  for  these 
inspections  are  not  provided  in  Boeing  Alert 
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Service  Bulletin  747-53A2459,  dated  January 
11,  2001. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Seattle 
ACO.  Operators  shall  submit  their  requests 
through  an  appropriate  FAA  Principal 
Maintenance  Inspector,  who  may  add 
comments  and  then  send  it  to  the  Manager, 
Seattle  ACO. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Seattle  ACO. 

Special  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Incorporation  by  Reference 

(g)  Except  as  provided  by  paragraphs 
(c)(l)(i),  {c)(2),  and  (d)  of  this  AD,  the  actions 
shall  be  done  in  accordance  with  Boeing 
Alert  Service  Bulletin  747-53A2459,  dated 
January  11,  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Boeing  Commercial  Airplane 
Group,  P.O.  Box  3707,  Seattle,  Washington 
98124-2207.  Copies  may  be  inspected  at  the 
FAA,  Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington;  or  at 
the  Office  of  the  Federal  Register.  800  North 
Capitol  Street.  NW.,  Suite  700.  Washington, 
DC. 

Effective  Date 

(h)  This  amendment  becomes  effective  on 
October  16.  2002. 

Issued  in  Renton,  Washington,  on  August 
30. 2002.  I 

Ali  Bahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Da:.  02-22855  Filed  9-10-02;  8:45  am] 
MLUNG  CODE  4810-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NE-14-AD;  Amendment 
39-12877;  AO  2002-18-03] 

RIN  2120-AA64  | 

Airworthiness  Directives;  Rolls-Royce 
pic  itiodels  Spey  506-1 4A,  555-15, 
555-15H,  555-15N,  and  555-15P 
Turtx)|et  Engines 

AGENCY:  Federal  Aviation 
Administiation,  DOT. 


action:  Final  rule. 


SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD),  that  is 
applicable  to  Rolls-Royce  pic  (RR)  Spey 
506-14A,  555-15,  555-15H,  555-15N, 
and  555-15P  turbojet  engines.  This 
amendment  requires  replacing  certain 
stage  2  low  pressure  turbine  (LPT) 
blades  with  new  redesigned  stage  2  LPT 
blades.  This  amendment  is  prompted  by 
several  reports  of  failures  of  stage  2  LPT 
blades.  The  actions  specified  by  this  AD 
are  intended  to  prevent  failure  of  the 
stage  2  LPT  blades,  which  could  result 
in  an  engine  shutdown. 

DATES:  Effective  October  16,  2002.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regulations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  October  16,  2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  Rolls-Royce  pic,  PO  Box  31,  Derby 
DE24  6BJ,  UK;  Telephone  44  (0)  1332 
242424;  fax  44  (0)  1332  249936.  This 
information  may  be  examined,  by 
appointment,  at  the  Federal  Aviation 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol 
Street.  NW.,  suite  700,  Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 

Keith  Mead,  Aerospace  Engineer, 
Engine  Certification  Office,  FAA,  Engine 
and  Propeller  Directorate,  12  New 
England  Executive  Park,  Btirlington,  MA 
01803-5299;  telephone  (781)  238-7744; 
fax  (781)  238-7199. 

SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  part  39  of  the  Federal 
Aviation  Regulations  (14  CFR  part  39)  to 
include  an  AD  that  is  applicable  to  RR 
Spey  506-14A,  555-15,  555-15H.  555- 
15N,  and  555-15P  turbojet  engines  was 
published  in  the  Federal  Register  on 
April  18,  2002  (67  FR  19134).  That 
action  proposed  to  require  replacing 
certain  stage  2  low  pressmre  turbine 
(LPT)  blades  with  new  redesigned  stage 
2  LPT  blades  in  accordance  with  service 
bulletin  (SB)  No.  Sp72-1064,  Revision 
1,  dated  February  1,  2001. 

Comments 

Interested  persons  have  been  afforded 
an  opportimity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 


Regulatory  Analysis 

This  final  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132,  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  final  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procediu^s  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regiilatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  by  contacting  the 
Rules  Docket  at  the  location  provided 
uinder  the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 


Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 
§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-18-^3    Rolls-Royce  pic:  Amendment 
39-12877.  Docket  No.  2001-NE-14-AD. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Rolls-Royce  pic  (RR)  Spey  506- 
14A,  555-15,  555-15H.  555-15N,  and  555- 
15P  turbojet  engines  with  stage  2  low 
pressure  turbine  (LPT)  blades,  part  numbers 
(P/N's)  IR34024  or  JR34069  installed.  These 
engines  are  installed  on,  but  not  limited  to 
British  Aerospace  Airbus  Ltd.  BAC  1-11  and 
Fokker  F.28  Mark  1000,  Mark  2000,  Mark 
3000,  and  Mark  4000  airplanes. 
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Note  1:  This  AD  applies  to  each  engine 
identitied  in  the  preceding  applicability 
provision,  regardless  of  wheUier  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  failure  of  the  stage  2  LPT 
blades,  which  could  result  in  an  engine 
shutdown,  do  the  following: 

(a)  Replace  existing  stage  2  LPT  blades  P/ 
N's  JR34024  and  JR34069  with  complete  sets 
of  serviceable  blades  in  accordance  with  the 
Accomplishment  Instructions  of  RR  service 
bulletin  Sp72-1064,  Revision  1,  dated 
February  2001,  and  the  following  compliance 
times: 

(1)  For  RR  Spey  506-14A  engines,  replace 
blades  at  the  next  piece-part  opportunity,  but 
no  later  than  June  30,  2010. 

(2)  For  Spey  555-15,  555-15H,  555-15N, 
and  555-15P  turbojet  engines,  replace  blades 
at  the  next  piece-part  opportunity,  but  no 
later  than  December  31,  2005. 

Alternative  Methods  of  Compliance 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
.existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Special  Flight  Permits 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Documents  That  Have  Been  Incorporated  By 
Reference 

(d)  The  stage  2  LPT  blades  replacement 
must  be  done  in  accordance  with  Rolls-Royce 
pic  SB  No.  Sp72-1064,  Revision  1.  dated 
February  2001.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  Rolls-Royce  pic,  P.O.  Box  31, 
Derby  DE24  6BJ,  UK;  Telephone  44  (0)  1332 
242424;  fax  44  (0)  1332  249936.  Copies  may 
be  inspected,  by  appointment,  at  the  FAA, 
New  England  Region,  Office  of  the  Regional  t 


Counsel,  12  New  England  Executive  Park, 
Burlington,  MA;  or  at  the  Office  of  the 
Federal  Register,  800  North  Capitol  Street, 
NW.,  suite  700,  Washington,  DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  CAA  airworthiness  directive  005-07-2000. 
dated  July  21.  2000. 

ECEective  Date 

(e)  This  amendment  becomes  effective  on 
October  16.  2002. 

Issued  in  Burlington,  Massachusetts,  on 
August  29,  2002. 
Francis  A.  Favara, 

Acting  Manager,  Engine  and  Propeller 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-22758  Filed  9-10-02;  8:45  am] 

BNJJNG  CODE  4aiO-13-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Pwl  52 

PN141-Ia;  FRL-7273-51 

Approval  and  Promulgati'Xi  of 
Implementation  Plans;  Indiana;  Volatile 
Organic  Compound  Regulatlona 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  In  this  action,  EPA  is 
approving  a  revision  to  the  Indiana  State 
Implementation  Plan  (SIP)  to  add 
Volatile  Organic  Compound  (VOC) 
capture  efficiency  testing  procedures  to 
the  existing  VOC  emission  control 
regulations.  Control  system  capture 
efficiency  requirements  are  components 
of  several  State  VOC  rules,  particularly 
the  rules  covering  the  control  of  VOC 
emissions  from  surface  coating  and 
graphic  arts  sources.  The  existing  State 
VOC  rules  specify  minimum  capture 
efficiencies  for  some  source  categories, 
and  some  sources  may  seek  VOC 
emission  reduction  credits  through 
increases  in  capture  efficiency  above 
State-specified  minimums.  Reducing 
VOC  emissions  is  critical  for  attaining 
the  1-hour  ozone  standard  in  certain 
ozone  nonattainment  areas. 
DATES:  This  direct  final  rule  is  effective 
on  November  12.  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comments  in  writing  by  October  1 1 , 
2002.  If  adverse  comment  is  received, 
EPA  will  publish  a  timely  withdrawal  of 
the  direct  final  rule  in  the  Federal 
Register  and  inform  the  public  that  the 
rule  will  not  take  effect. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J), 
Environmental  Protection  Agency, 


Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  State's  submittal  and 
other  supporting  information  used  in 
developing  this  direct  final  rule  are 
available  for  inspection  at  the 
Environmental  Protection  Agency, 
Region  5.  77  West  Jackson  Boulevard. 
Chicago,  Illinois  60604.  Please 
telephone  Edward  Doty  at  (312)  886- 
6057  before  visiting  the  Region  5  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty.  Environmental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J). 
Enviroimiental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312)  886-6057.  E-mail  address: 
doty.edward@epa  .gov. 

SUPPLEMENTARY  INFORMATKNH: 
Throughout  this  document,  wherever 
"we,"  "us,"  or  "our"  are  used  we  mean 
EPA.  The  Supplemental  Information 
section  is  organized  as  follows: 

I.  Background  and  EPA  Policy 

What  Is  the  Basis  for  the  State's  Requested 

SIP  Revision? 
What  Are  the  Codified  Capture  Efficiency 

Test  Methods? 
What  Are  the  Alternative  Capture 

Efficiency  Test  Protocols? 

II.  Summary  of  the  State's  Submittal  and 

Requested  SIP  Revision 

III.  Adequacy  of  the  Requested  SIP  Revision 

IV.  Final  Rulemaking  Action 

V.  Administrative  Requirements 

I.  Background  and  EPA  Policy 

What  Is  the  Basis  for  the  State's 
Requested  SIP  Revision? 

Capture  efficiency  (the  fraction  of 
emissions  generated  by  a  source  that  are 
delivered  to  an  emissions  control 
device,  generally  expressed  as  a 
percentage)  is  a  critical  consideration 
for  emission  control  systems, 
particularly  for  those  systems  used  to 
control  the  emissions  of  VOC  and 
Hazardous  Air  Pollutants  (HAPs)  from 
surface  coating  and  printing  (graphic 
arts)  operations.  Testing  of  capture 
efficiencies  is  critical  for  sources  subject 
to  rules  with  capture  efficiency 
requirements  and  for  sources  seeking 
emission  reduction  credits  through 
capture  efficiency  improvements 
(capture  efficiency  increases). 

On  February  7,  1995,  the  EPA  issued 
revised  guidelines  for  the  determination 
of  VOC  capture  efficiencies  under  a 
memorandimi  titled  "Revised  Capture 
Efficiency  Guidance  for  Control  of 
Volatile  Organic  Compound  Emissions," 
from  John  S.  Seitz,  Director  of  the  Office 
of  Air  Quality  Planning  and  Standards, 
to  Air  Division  Directors,  Regions  I 
through  X.  Included  in  the  guidance  are 
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discussions  of  recommended  capture 
efficiency  testing  protocols  and  test 
methods  and  requirements  for 
alternative  capture  efficiency  test 
protocols.  >  The  guidance  identified 
seven  test  methods  which  would  be 
proposed  in  a  subsequent  Federal 
Register  for  addition  to  volimie  40  of  the 
Code  of  Federal  Regulations  (CFR)  part 
51,  appendix  M.  The  guidance  issued  on 
February  7, 1995  also  provided  specifics 
on  the  requirements  for  two  alternative 
captiire  efficiency  test  protocols. 

On  May  30,  1996.  the  EPA  published 
a  rule  covering  final  standards  for 
Hazardous  Air  Pollutants  (HAP) 
emissions  from  the  printing  and 
publishing  industry  (61  FR  27132). 
Included  in  this  final  rule  are  the  seven 
capture  efficiency  test  methods  and  two 
protocols  for  the  use  of  alternative 
captiu-e  efficiency  test  methods 
contained  in  the  February  7, 1995 
guidance.  This  rule  contains  VOC 
capture  efficiency  test  methods  and 
protocols  for  the  purposes  of  measuring 
HAP  capture  efficiencies. 

Indiana's  requested  SIP  revision  seeks 
to  incorporate  the  capture  efficiency  test 
methods  and  alternative  protocols  into 
the  SIP.  As  noted  below  in  more  detail, 
the  State  has  adopted  VOC  rule 
revisions  to  incorporate  these  VOC 
testing  requirements. 

What  Are  the  Codified  Capture 
Efficiency  Test  Methods? 

The  capture  efficiency  test  methods 
specified  in  40  CFR  part  51,  appendix 
M,  are  as  follows: 

(A)  Method  204 — Criteria  for  and 
Verification  of  a  Permanent  or 
Temporary  Total  Enclosiue; 

(B)  Method  204A— Volatile  Organic 
Compounds  Content  in  Liquid  Input 
Stream; 

(C)  Method  204B— Volatile  Organic 
Compoimds  Emissions  in  Captvired 
Stream; 

(D)  Method  204C— Volatile  Organic 
Compoimds  Emissions  in  Captured 
Stream  (Dilution  Technique); 

(E)  Method  204D— Volatile  Organic 
Compounds  Emissions  in  Uncapt\u-ed 
Stream  froip  Temporary  Total 
Enclosure; 

(F)  Method  204E— VolAtile  Organic 
Compoimds  Emissions  in  Uncaptured 
Stream  from  Building  Enclosure;  and 

(G)  Method  204F— Volatile  Organic 
Compounds  Content  in  Liquid  Input 
Stream  (Distillation  Approach). 


Note  that  these  recommended  capture 
efficiency  test  methods  involve  the  use 
of  a  Permanent  Total  Enclosure  (PTE),  a 
Temporary  Total  Enclosure  (TTE),  or  a 
Building  Enclosure  (BE).  All  of  the  total 
enclosiue  methods  are  capable  of 
determining  quantitative  values  of 
capture  efficiencies,  and  may  be  used  to 
demonstrate  capture  efficiency 
improvements. 

What  Are  the  Alternative  Capture 
Efficiency  Test  Protocols? 

The  two  alternative  test  protocols 
identified  in  the  February  7, 1995 
guidance  are  the  Data  Quality  Objective 
(DQO)  and  the  Lower  Confidence  Limit 
(LCL)  protocols.  Either  of  these 
protocols  allows  the  use  of  alternative 
test  procedures  to  determine  qualitative 
estimates  of  capture  efficiencies.  They 
may  be  applied  without  the  use  of  total 
enclosures  and  are  intended  to  reduce 
the  costs  of  captiu^  efficiency  testing,  as 
compared  to  the  costs  associated  with 
the  use  of  PTEs,  TTEs,  or  BEs.  Based  on 
the  February  7, 1995  capture  efficiency 
testing  guidance,  the  DQO  or  LCL 
coupled  with  capture  efficiency  test 
methods  may  be  used  to  demonstrate 
compliance  with  VOC  captiu«  efficiency 
requirements.^ 

U.  Summary  of  the  State's  Submittal 
and  Requested  SIP  Revision 

The  State  of  Indiana  has  incorporated 
the  Methods  204  through  204F  test 
methods  and  DQO  and  LCL  test 
protocols  by  reference  into  the  State's 
VOC  emission  control  regulations  at 
rule  326  Indiana  Administrative  Code 
&-1-4  (326  lAC  8-1-4),  published  in  the 
Indiana  Register  on  August  1,  2001  as  a 
final  State  rule.  On  August  8,  2001,  the 
Indiana  Department  of  Environmental 
Management  (IDEM)  submitted  the  new 
testing  procedures  rule  and  associated 
other  rule  revisions  (primarily  minor 
rule  formatting  revisions  needed  to 
properly  reference  the  new  capture 
efficiency  test  requirements)  to  the  EPA 
as  a  requested  SIP  revision. 

Indiana  has  added  a  subsection  (c)(1) 
to  326  lAC  8-1-4  to  incorporate  by 
reference  the  captiu-e  efficiency  test 
methods  (Methods  204  through  204F) 
specified  in  40  CFR  part  51,  appendix 
M.  Indiana  has  also  added  subsection 
(c)(2)  to  326  lAC  8-1-4  to  provide  for 
the  use  of  the  two  alternative  test 
protocols  (DQO  and  LCL),  as  specified 


'  Protocols  specify  minimuni  statistical 
requirements  and  data  processing  requirements  for 
analysis  of  test  results.  The  protocols  are  coupled 
with  test  methods  to  provide  a  complete 
specification  of  the  capture  efficiency  test 
procedures  and  data  requirements. 


2  The  guidance  notes  that  either  the  DQO  or  the 
LCL  may  be  used  to  demonstrate  compliance  with 
capture  efficiency  requirements.  The  LCL,  however, 
which  is  designed  to  be  very  conservative,  is  not 
appropriate  to  demonstrate  non-compliance  with 
capture  efficiency  requirements.  Where  use  of  the 
LCL  protocol  shows  possible  non-compliance, 
additional  capture  efficiency  tests  must  be  applied 
to  demonstrate  actual  non-compliance. 


in  40  CFR  part  63,  subpart  KK,  appendix 
A.  These  alternative  protocols  are 
identical  to  those  described  in  the  VOC 
capture  efficiency  guidance  released  on 
February  7, 1995. 

All  other  rule  revisions  documented 
in  Indiana's  August  8,  2001  SIP  revision 
request  are,  as  noted  above,  primarily 
minor  rule  formatting  and  reference 
changes  needed  to  accommodate  the 
new  VOC  capttire  efficiency  regulations. 
Indiana  has  also  made  several  minor 
rule  revisions  to  correct  addresses  for 
the  location  of  review  copies  of  the 
referenced  documents  and  for  the 
American  Society  for  Testing  and 
Materials. 

m.  Adequacy  of  the  Requested  SIP 
Revision 

The  proposed  SIP  revision 
incorporates  EPA's  captiue  efficiency 
testing  requirements  by  reference  and 
otherwise  meets  EPA's  guidelines  for 
capture  efficiency  testing.  The  SIP 
revision  will  lead  to  monitored  VOC 
capture  efficiencies  that  will  be 
adequately  recorded  and  reported  and 
that  can  be  tested  against  specified 
limits  within  Indiana's  VOC  rules.  The 
capture  efficiency  test  procedures  and 
results  can  be  adequately  enforced. 
Therefore,  EPA  finds  this  rule  to  be 
acceptable. 

IV.  Final  Rulemaking  Action 

EPA  approves  Indiana's  revisions  to 
rule  326  lAC  8-1-4  as  a  revision  to  the 
SIP.  This  action  will  be  effective  on 
November  12,  2002. 

EPA  is  publishing  this  action  without 
prior  proposal  because  EPA  views  this 
as  a  noncontroversial  revision  and 
anticipates  no  adverse  comments. 
However,  in  a  separate  docimaent  in  this 
Federal  Register  publication,  EPA  is 
proposing  to  approve  the  SIP  revision 
should  adverse  written  comments  be 
filed.  This  action  will  be  effective 
without  further  notice  unless  EPA 
receives  relevant  adverse  written 
comment  by  October  11,  2002.  Shoidd 
the  EPA  receive  such  comments,  it  will 
publish  a  withdrawal  informing  the 
public  that  this  action  will  not  take 
effect.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  no  such  comments  are 
received,  this  action  will  be  effective  on 
November  12,  2002. 

V.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "signfficant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
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"Actions  Concerning  Regulations  That 
SignificanUy  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfiuided  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4).  This  rule  also  does  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000),  nor 
will  it  have  substantial  direct  effects  on 
the  states,  on  the  relationship  between 
the  national  government  and  the  states, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "volimtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  luiless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

The  EPA  believes  that  VCS  are 
inapplicable  to  this  action.  Today's 
action  does  not  require  the  public  to 
perform  activities  conducive  to  the  use 
of  VCS.  As  required  by  section  3.  of 
Executive  Order  12988  (61  FR  4729, 
February  7, 1996),  in  issuing  this  rule, 
EPA  has  taken  the  necessary  steps  to 
eliminate  drafting  errors  and  ambiguity, 
minimize  potential  litigation,  and 
provide  a  clear  legal  standard  for 


affected  conduct.  EPA  has  complied 
with  Executive  Order  12630  (53  FR 
8859.  March  15, 1988)  by  examining  the 
takings  implications  of  the  rule  in 
accordance  with  the  "Attorney 
General's  Supplemental  Guidelines  for 
the  Evaluation  of  Risk  and  Avoidance  of 
Unanticipated  Takings"  issued  under 
the  executive  order.  This  rule  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1095  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

This  rule  will  be  effective  October  11, 
2002. 

Under  section  307(b)(1)  of  the  Act, 
petitions  for  judicial  review  of  this 
action  must  be  filed  in  the  United  States 
Court  of  Appeals  for  the  appropriate 
circuit  by  November  12,  2002.  Filing  a 
petition  for  reconsideration  by  the 
Administrator  of  this  final  rule  does  not 
affect  the  finality  of  this  rule  for  the 
purposes  of  judicial  review  nor  does  it 
extend  the  time  within  which  a  petition 
for  judicial  review  may  be  filed,  and 
shall  not  postpone  the  effectiveness  of 
such  rule  or  action.  This  action  may  not 
be  challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovenunental  relations, 
Ozone,  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  23,  2002. 
Gary  Gulezian, 

Acting  Regional  Administrator.  Region  5. 

For  the  reasons  stated  in  the 
preamble,  part  52,  chapter  I,  title  40  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 


PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  ei  seq. 

Subpart  P— Indiana 

2.  Section  52.770  is  amended  by 
adding  paragraph  (c)  (148)  to  read  as 
follows: 

S  52.770    klenttfication  of  plan. 

•  *        •        •        * 

(c)*  *   * 

(148)  On  August  8.  2001 ,  the  State 
submitted  rules  to  incorporate  by 
reference  Federal  capture  efficiency  test 
methods.  The  submittal  amends  326 
L\C  8-1-4. 

(i)  Incorporation  bv  reference. 

Title  326:  Air  Pollution  Control 
Board;  Article  8:  Volatile  Organic 
Compound  Rules;  Rule  1:  General 
Provisions;  Section  4:  Testing 
procedures.  Filed  with  the  Secretary  of 
State  on  June  15,  2001  and  effective  on 
luly  15,  2001.  Published  in  24  Indiana 
Register  3619  on  August  1 ,  2001 

•  *         •         *         * 

[FR  Doc.  02-22979  Filed  9-10-02;  8:45  am) 

BILUNG  CODE  65eO-S<M> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[MNe9-7294a;  FRL-7264-9] 

Approval  and  Promulgation  of  State 
Implamentation  Plans;  Mlnr>esota 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUMMARY:  The  EPA  is  approving  a  site- 
specific  revision  to  the  Mimiesota 
particulate  matter  (PM)  State 
Implementation  Plan  (SIP)  for 
Metropolitan  Council  Environmental 
Service's  (MCES)  Metropolitan 
Wastewater  Treatment  Plant  located  on 
Childs  Road  in  St.  Paul,  Ramsey  County, 
Minnesota.  By  its  submittal  dated  June 
1,  2001,  the  Mirmesota  Polljtion 
Control  Agency  (MPCA)  requested  that 
EPA  approve  MCES's  federally 
enforceable  state  operating  permit 
(FESOP)  into  the  Minnesota  PM  SIP  and 
remove  the  MCES  Administrative  Order 
from  the  state  PM  SIP.  The  request  is 
approvable  because  it  satisfies  the 
requirements  of  the  Clean  Air  Act  (Act). 
The  rationale  for  the  approval  and  other 
information  are  provided  in  this 
rulemaking  action. 
DATES:  This  "direct  final"  rule  is 
effective  November  12,  2002,  unless 
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EPA  receives  written  adverse  comment 
by  October  11,  2002.  If  written  adverse 
comment  is  received,  EPA  will  publish 
a  timely  withdrawal  of  the  direct  final 
rule  in  the  Federal  Register  and  inform 
the  public  that  the  rule  will  not  take 
effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to:  Carlton  T.  Nash.  Chief, 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  United 
States  Environmental  Protection 
Agency,  77  West  Jackson  Boulevard, 
Chicago.  Illinois  60604.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  inspection  during  normal 
business  hours  at  the  above  address. 
(Please  telephone  Christos  Panos  at 
(312)  353-6328,  before  visiting  the 
Region  5  office.) 

A  copy  of  the  SIP  revision  is  available 
for  inspection  at  the  Office  of  Air  and 
Radiation  (OAR)  Docket  and 
Information  Center  (Air  Docket  6102), 
United  States  Environmental  Protection 
Agency,  Ariel  Rios  Building,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460,  (202)  260-7548. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christos  Panos,  Environmental 
Engineer,  Regidation  Development 
Section,  Air  Programs  Branch  (AR-18J), 
Air  and  Radiation  Division,  United 
States  Environmental  Protection 
Agency,  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  This 
supplemental  information  section  is 
organized  as  follows: 

I.  General  Information 

1.  What  Action  Is  EPA  Taking  Today? 

2.  Why  Is  EPA  Taking  This  Action? 
n.  Background  on  Minnesota  Submittal 

1.  What  Is  the  Background  for  This  Action? 

2.  What  Information  Did  Minnesota 
Submit,  and  What  Were  its  Requests? 

3.  What  Is  a  "Title  I  Condition?" 
III.  Final  Rulemaking  Action 

rv.  Administrative  Requirements 

I.  General  Information 

1.  What  Action  Is  EPA  Taking  Today? 

In  this  action,  EPA  is  approving  into 
the  Minnesota  PM  SIP  certain  portions 
of  the  FESOP  for  MCES's  Metropolitan 
Wastewater  Treatment  Plant  located  on 
Childs  Road  in  St.  Paul,  Ramsey  County, 
Minnesota.  Specifically,  EPA  is  only 
approving  into  the  SIP  those  portions  of 
the  permit  cited  as  'Title  I  Condition: 
State  Implementation  Plan  for  PMm."  In 
this  same  action,  EPA  is  removing  the 
MCES  Administrative  Order  from  the 
state  PM  SIP. 


2.  Why  Is  EPA  Taking  This  Action? 

EPA  is  taking  this  action  because  the 
state's  request  does  not  change  any  of 
the  emission  limitations  currently  in  the 
SIP  or  their  accompanying  supportive 
documents,  such  as  the  PM  air 
dispersion  modeling.  The  revision  to  the 
SEP  does  not  approve  any  new 
construction  or  allow  tm  Increase  in 
emissions,  thereby  providing  for 
attainment  and  maintenance  of  the  PM 
National  Ambient  Air  Quality  Standards 
(NAAQS)  and  satisfying  the  applicable 
PM  requirements  of  the  Act.  The  only 
change  to  the  PM  SIP  Is  the  enforceable 
document  for  MCES,  from  the 
Administrative  Order  to  the  FESOP. 

n.  Background  on  Minnesota  Submittal 

1.  What  Is  the  Background  for  This 
Action? 

MCES's  Metropolitan  Wastewater 
Treatment  Plant  is  located  on  Childs 
Road  in  St.  Paul,  Ramsey  County, 
Minnesota.  A  portion  of  the  St.  Paid 
area  was  designated  nonattalnment  for 
PM  upon  enactment  of  the  Clean  Air 
Act  Amendments  of  1990,  thus 
requiring  the  State  to  submit  SIP 
revisions  by  November  15, 1991, 
satisfying  the  PM  attainment 
demonstration  requirements  of  the  Act. 
The  State  submitted  SIP  revisions 
intended  to  meet  these  requirements  in 
1991,  1992,  and  1993.  An 
Administrative  Order  for  MCES  was 
included  in  these  submittals.  The  EPA 
took  final  action  on  February  15, 1994 
at  59  FR  7218,  to  approve  Ntinnesota's 
submittals  as  satisfying  the  applicable 
requirements  for  the  St.  Paul  PM 
nonattalnment  area. 

2.  What  Information  Did  Minnesota 
Submit,  and  What  Were  Its  Requests? 

The  SIP  revision  submitted  by  MPCA 
on  February  6,  2000,  consists  of  a 
FESOP  issued  to  MCES.  The  state  has 
requested  that  EPA  approve  the 
following: 

(1)  The  Inclusion  into  the  Minnesota 
PM  SIP  only  the  portions  of  the  MCES 
Wastewater  Treatment  Plant  FESOP 
cited  as  "Title  I  Condition:  State 
Implementation  Plan  for  PMio.";  and, 
(2)  The  removal  from  the  Minnesota  PM 
SIP  of  the  Administrative  Order  for 
MCES  previously  approved  into  the  SIP. 

3.  What  Is  a  "Title  I  Condition?" 

SIP  control  measures  were  contained 
in  permits  issued  to  culpable  sources  in 
Minnesota  until  1990  when  EPA 
determined  that  limits  In  state-issued 
permits  are  not  federally  enforceable 
because  the  permits  expire.  The  state 
then  issued  permanent  Administrative 
Orders  to  culpable  soxut^es  in 


nonattalnment  areas  from  1991  to 
February  of  1996. 

Minnesota's  operating  permitting 
program,  approved  into  the  state  SIP  on 
May  2, 1995  (60  FR  21447),  includes  the 
term  "Title  I  condition"  which  was 
written,  in  part,  to  satisfy  EPA 
requirements  that  SIP  control  measures 
remain  permanent  and  requires  all  state 
permits,  not  only  Title  V  permits,  to 
contain  all  applicable  requirements.  A 
"Title  I  condition"  is  defined  as  "any 
condition  based  on  source-specific 
determination  of  ambient  Impacts 
Imposed  for  the  purposes  of  achieving 
or  maintaining  attainment  vnth  the 
national  ambient  air  quality  standard 
and  which  was  part  of  the  state 
implementation  plan  approved  by  EPA 
or  submitted  to  the  EPA  pending 
approval  under  section  110  of  the 
act  *  *  *."  The  rule  also  states  that 
"Title  I  conditions  and  the  permittee's 
obligation  to  comply  with  them,  shall 
not  expire,  regardless  of  the  expiration 
of  the  other  conditions  of  the  permit." 
Further,  "any  title  I  condition  shall 
remain  in  effect  without  regard  to 
permit  expiration  or  reissuance,  and 
shall  be  restated  in  the  reissued  permit." 

Miimesota  has  since  resiuned  using 
permits  as  the  enforceable  document  for 
Imposing  emission  limitations  and 
compliance  requirements  in  SIPs.  The 
SIP  requirements  in  the  permit 
submitted  by  MPCA  are  cited  as  "TlUe 
I  Condition:  State  Implementation  Plan 
for  PMio,"  therefore  assuring  that  the 
SIP  requirements  will  remain 
permanent  and  enforceable.  In  addition, 
EPA  reviewed  the  state's  procedure  for 
using  permits  to  Implement  site-specific 
SIP  requirements  and  found  it  to  be 
acceptable  under  both  Tides  I  and  V  of 
die  Act  (July  3, 1997  letter  from  EPA  to 
MPCA).  The  MPCA  has  committed  to 
using  this  procedure  if  the  Title  I  SIP 
conditions  in  the  permit  Issued  to  MCES 
and  Included  in  the  SIP  submittal  need 
to  be  revised  in  the  futvue. 

m.  Final  Rulemaking  Action 

EPA  is  approving  the  site-specific  SIP 
revision  for  MCES's  Metropolitan 
Wastewater  Treatment  Plant  located  on 
Childs  Road  In  St.  Paul,  Ramsey  County, 
Minnesota.  Specifically,  EPA  is 
approving  Into  the  SIP  only  those 
portions  of  MCES's  FESOP  cited  as 
"Tide  I  Condition:  State  Implementation 
Plan  for  PMio."  In  this  same  action,  EPA 
Is  also  removing  from  the  state  PM  SIP 
the  MCES  Wastewater  Treatment  Plant 
Administrative  Order  which  had 
previously  been  approved  Into  the  SIP 
on  February  15, 1994. 

The  EPA  is  publishing  this  action 
without  prior  proposal  because  we  view 
this  as  a  noncontroverslal  amendment 
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and  anticipate  no  adverse  comments. 
However,  in  the  proposed  rules  section 
of  this  Federal  Register  publication,  we 
are  publishing  a  separate  dociunent  that 
will  serve  as  the  proposal  to  approve  the 
state  plan  if  relevant  adverse  comments 
are  filed.  This  rule  will  be  effective 
November  12,  2002  without  further 
notice  unless  we  receive  relevant 
adverse  written  comments  by  October 
11,  2002.  If  we  receive  such  comments, 
we  will  withdraw  this  action  before  the 
effective  date  by  publishing  a 
subsequent  document  that  will 
withdraw  the  final  action.  All  public 
comments  received  will  then  be 
addressed  In  a  subsequent  final  rule 
based  on  the  proposed  action.  The  EPA 
will  not  institute  a  second  comment 
period.  Any  parties  Interested  in 
commenting  on  this  action  should  do  so 
at  this  time.  If  we  do  not  receive  any 
comments,  this  action  will  be  effective 
November  12,  2002. 

rv.  AdministratiTe  Requirements 

Under  Executive  Order  12866, 
"Regulatory  Planning  and  Review"  (58 
FR  51735,  October  4, 1993),  this  action 
is  not  a  "significant  regulatory  action" 
and  therefore  is  not  subject  to  review  by 
the  Office  of  Management  and  Budget. 
For  this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Slgnificantiy  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  Imposes  no  additional 
requirements  beyond  those  Imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  nor  does 
It  slgnificantiy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
Implications  because  It  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
federal  govenunent  and  Indian  tribes,  as 
specified  by  Executive  Order  13175, 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000).  This  action 
also  does  not  have  federalism 


implications  because  it  will  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  "Federalism" 
(64  FR  43255,  August  10,  1999).  This 
action  merely  approves  a  state  rule 
implementing  a  federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  rule  also  is  not  subject  to 
Executive  Order  13045  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23, 1997),  because  it  is  not  a 
significant  regulatory  action  under 
Executive  Order  12866. 

Section  12(d)  of  the  National 
Technology  "Transfer  and  Advancement 
Act  of  1995  (NTTA).  15  U.S.C.  272, 
requires  federal  agencies  to  use 
technical  standards  that  are  developed 
or  adopted  by  voluntary  consensus  to 
carry  out  policy  objectives,  so  long  as 
such  standards  are  not  inconsistent  with 
applicable  law  or  otherwise 
impracticable.  In  reviewing  SIP 
submissions,  EPA's  role  is  to  approve 
state  choices,  provided  that  they  meet 
the  criteria  of  the  Act.  Absent  a  prior 
existing  requirement  for  the  state  to  use 
voluntary  consensus  standards,  EPA  has 
no  authority  to  disapprove  a  SIP 
submission  for  failure  to  use  such 
standards,  and  it  would  thus  be 
inconsistent  with  applicable  law  for 
EPA  to  use  voluntary  consensus 
standards  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Act.  Therefore,  the  requirements  of 
section  12(d)  of  the  NTTA  do  not  apply. 

As  required  by  section  3  of  Executive 
Order  12988  (61  FR  4729,  February  7, 
1996),  in  issuing  this  rule,  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15.  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  Issued  under  the  executive 
order,  and  has  determined  that  the 
rule's  requirements  do  not  constitute  a 
taking.  This  rule  does  not  impose  an 
information  collection  burden  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995  (44  U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 


Fairness  Act  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Roister.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference,  Intergovernmental  relations. 
Particulate  matter,  Reporting  and 
recordkeeping  requirements. 

Authority:  42  U.S.C.  7401  et.  seq. 
Dated:  August  13.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  .5. 

Title  40  of  the  Code  of  Federal 
Regulations,  chapter  1,  part  52.  is 
amended  as  follows: 

PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671q. 

2.  Section  52.1220  is  amended  by 
adding  paragraph  (c)(61)  to  read  as 
follows: 

§  52.1 220    Identification  of  plan. 

***** 

(c)*  *   * 

(61)  On  June  1.  2001,  the  State  of 
Miimesota  submitted  a  site-specific 
revision  to  the  Minnesota  particulate 
matter  (PM)  State  Implementation  Plan 
(SIP)  for  Metropolitan  Council 
Envirormiental  Service's  (MCES) 
Metropolitan  Wastewater  Treatment 
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Plant  located  on  Childs  Road  in  St.  Paul, 
Ramsey  County,  Minnesota. 
Specifically,  EPA  is  only  approving  into 
the  SIP  those  portions  of  the  MCES 
federally  enforceable  state  operating 
permit  cited  as  "Title  I  Condition:  State 
Implementation  Plan  for  PMlO."  In  this 
same  action,  EPA  is  removing  from  the 
state  PM  SIP  the  MCES  Administrative 
Order  previously  approved  in  paragraph 
(c)(29)  of  this  section. 

fi)  Incorporation  by  reference. 

(A)  Air  Emission  Permit  No. 
12300053-001,  issued  by  the  Minnesota 
Pollution  Control  Agency  to  MCES's 
Metropolitan  Wastewater  Treatment 
Plant  at  2400  Childs  Road  on  March  13, 
2001,  Title  I  conditions  only. 

[FR  Doc.  02-22977  Filed  9-10-02;  8:45  ami 
BIUJNGCOOE  GS«0-50-I> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  60 

[SIP  NO.  SO-001-0015;  FRL-7374-3] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  State  of 
Soutti  Dakota;  New  Source 
Performance  Standards 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Final  rule. 

SUMMARY:  On  June  30,  2000,  the  State  of 
South  Dakota  submitted  a  request  for 
delegation  of  the  New  Source 
Performance  Standards  (NSPS)  and 
requested  that  the  NSPS  be  removed 
from  the  State  Implementation  Plan 
(SIP).  On  April  2.  2002.  EPA  delegated 
to  the  State  of  South  Dakota  the 
authority  to  implement  and  enforce  the 
NSPS  program.  Since  the  State  has  been 
delegated  the  authority  to  implement 
and  enforce  the  NSPS  program,  the 
intended  effect  of  this  action  is  to 
remove  the  NSPS  sections  from  the  SIP 
and  also  update  the  NSPS  "Delegation 
Status  of  New  Source  Performance 
Standards"  table.  These  actions  are 
being  taken  under  sections  110  and  in 
of  the  Clean  Air  Act.  Other  parts  of  the 
June  30,  2000  submittal  will  be  acted  on 
in  a  separate  notice. 
DATES:  This  final  rule  is  effective 
October  11,  2002. 

ADDRESSES:  Copies  of  the  dociunents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  8,  999  18th  Street,  Suite 
300,  Denver,  Colorado,  80202.  Copies  of 
the  State  dociunents  relevant  to  this 
action  are  available  for  pubUc 
inspection  at  the  South  Dakota 


Department  of  Environmental  and 
Natural  Resources,  Air  Quality  Program, 
Joe  Foss  Building,  523  East  Capitol, 
Pierre,  South  Dakota  57501. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Lam-el  Dygowski,  EPA,  Region  8,  (303) 
312-6144. 

SUPPLEMENTABY  INFORMATION:  On  July 
10,  2002,  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  the  State 
of  South  Dakota.  In  letters  dated  January 
25,  2002  and  April  2,  2002,  EPA 
delegated  to  the  State  of  South  Dakota 
the  authority  to  implement  and  enforce 
the  NSPS  program.  Since  the  State  had 
been  delegated  the  authority  to 
implement  and  enforce  the  NSPS 
program,  the  NPR  proposed  approval  of 
removing  the  NSPS  sections  from  the 
SIP  and  updating  the  NSPS  "Delegation 
Status  of  New  Source  Performance 
Standards"  table.  The  January  25,  2002 
and  April  2.  2002  letters  of  delegation 
were  printed  in  their  entirety  in  the  July 
10,  2002  (67  FR  45684}  document. 

I.  Final  Action 

Since  the  EPA  received  no  conunents 
on  the  July  10,  2002  notice  of  proposed 
rulemaking,  EPA  is  approving  the 
update  of  the  table  in  40  CFR  60.4(c), 
entitled  "Delegation  Status  of  New 
Source  Performance  Standards  ((NSPS 
for  Region  VIII]",  to  indicate  the  40  CFR 
part  60  NSPS  that  are  now  delegated  to 
the  State  of  South  Dakota. 

In  addition,  EPA  is  approving  the 
removal  of  the  NSPS  from  the  SIP.  fa  its 
January  30,  2000  submittal,  the  State 
requested  that  the  NSPS  be  removed 
from  the  SIP.  Since  the  State  has  been 
delegated  the  authority  for  the 
implementation  and  enforcement  of  the 
NSPS  in  40  CFR  part  60.  we  are 
proposing  to  remove  the  following 
sections  from  the  South  Dakota  SW: 
74:36:07:01,  74:36:07:02,  74:36:07:03, 
74:36:07:04,  74:36:07:05,  74:36:07:06, 
74:36:07:07.  74:36:07:07.01,  74:36:07:09, 
74:36:07:10,  74:36:07:12,  74:36:07:13, 
74:36:07:14,  74:36:07:15,  74:36:07:16. 
74:36:07:17,  74:36:07:18,  74:36:07:19, 
74:36:07:20,  74:36:07:21,  74:36:07:22, 
74:36:07:23,  74:36:07:24,  74:36:07:25, 
74:36:07:26,  74:36:07:27,  74:36:07:28, 
74:36:07:31,  74:36:07:32.  74:36:07:33, 
and  74:36:07:43.  The  following  sections 
of  Chapter  74:36:07  remain  in  the  SIP: 
74:36:07:08,  74:36:07:11^  and 
74:36:07:29-30. 

n.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4,  1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 


>  This  rule,  however,  has  been  repealed. 


subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  niunber  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
imder  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  imiquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tiibal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
fadian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
fadian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  fadian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

fa  reviewing  SEP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  fa  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
mconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  m  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
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the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  imder  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Busmess  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  mcludes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containmg  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  imtil  60  days  after  it 
is  published  m  the  Federal  Register. 
Tfas  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  m  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filmg  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedmgs  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 


Listof  Subiects 

40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Carbon  monoxide. 
Intergovernmental  relations.  Lead, 
Nitrogen  dioxide.  Ozone,  Particulate 
matter.  Reporting  and  recordkeeping 
requirements.  Sulfur  oxides,  Volatile 
organic  compounds. 

40  CFR  Part  60 

Administrative  practice  and 
procedure.  Air  pollution  control, 
Aliuninum,  Ammonium  sulfate  plants. 
Beverages,  Carbon  monoxide.  Cement 
industry,  Coal.  Copper.  Dry  cleaners. 
Electric  power  plants,  Fertilizers, 
Fluoride,  Gasoline,  Glass  and  glass 
products.  Graphic  arts  industry. 
Household  appliances,  fasulation, 
fatergovemmental  relations.  Iron,  Lead, 
Lime,  Metallic  and  nonmetallic  mineral 
processfag  plants,  Metals,  Motor 
vehicles,  Natiual  gas.  Nitric  acid  plants. 
Nitrogen  dioxide.  Paper  and  paper 
products  industry.  Particulate  matter. 
Paving  and  roofing  materials, 
Petroleiun,  Phosphate,  Plastics  materials 
and  synthetics.  Reporting  and 
recordkeeping  requirements.  Sewage 
disposal.  Steel,  Sulfur  oxides.  Tires, 
Urethane.  Vinyl.  Waste  treatment  and 
disposal,  Zinc. 

Dated:  August  27.  2002. 
Jack  W.  McGraw, 

Acting  Regional  Administrator,  Region  8. 

40  CFR  part  52,  of  chapter  I,  title  40 
is  amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
contmues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 


Subpart  QQ— South  Dakota 

2.  A  new  §  52.2185  is  added  to  read 
as  follows: 

§  52.21 85    Change  to  approved  plan. 

South  Dakota  Air  Pollution  Control 
Program  Chapter  74:36:07,  New  Source 
Performance  Standards,  is  removed 
from  the  approved  plan,  except  for 
sections  74:36:07:08,  74:36:07:11  and 
74:36:07:29-30.  On  April  2,  2002.  we 
issued  a  letter  delegating  responsibility 
for  all  somt:es  located,  or  to  be  located, 
in  the  State  of  South  Dakota  subject  to 
the  specified  NSPS  in  40  CFR  part  60 
See  the  table  in  40  CFR  60.4  for  the 
delegation  status  of  NSPS  to  the  State  of 
South  Dakota. 

PART  60— [AMENDED] 

1.  The  authority  citation  for  part  60 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  7411.  7414, 
7416,  and  7601  as  amended  by  the  Clean  Air 
Act  Amendments  of  1990,  Pub.  L.  101-549, 
104  Stat.  2399  (November  15,  1990;  402,  409. 
415  of  the  Clean  Air  Act  as  amended,  104 
Stat.  2399,  unless  otherwise  noted). 

Subpart  A— General  Provisions 

2,  Section  60.4  is  amended  by  revising 
the  column  heading  for  "SD"  in  the 
table  entitled  "Delegation  Status  of  New 
Source  Performance  Standards  [(NSPS) 
for  Region  VIII]"  in  paragraph  (c)  to  read 
as  follows: 

§60.4    AddTMS. 

***** 

(c)  *   *    * 


Delegation  Status  of  New  Source  Performance  Standards 

[(NSPS)  for  Region  VIII] 


Sut>part 


CO 


MT 


NO 


SD 


UT' 


WY 


*  Indicates  approval  of  State  regulation.  . 

,1  Indicates  approval  of  State  Regulatioa  as  part  of  the  State  Implementation  Plan  (SIP). 


[FR  Doc.  02-22976  Filed  9-10-02;  8:45  ami 
BiLUNG  CODE  6SfiO-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0141  FRL-7187-2] 

lodosulfuron-Methyl-Sodium;  Pesticide 
Tolerance 

AGENCY:  Environmental  Protection 
Agency  (EPA). 


ACTION:  Final  rule. 


SUMMARY:  This  regulation  establishes  a 
tolerances  for  residues  of  iodosulfuron- 
methyl-sodium.  methyl  4-iodo-2-[3-(4- 
methoxy-6-methyl-l,3,5  triazin-2- 
yl)ureidosulfonyllbenzoate,  sodium  salt, 
in  or  on  com,  field,  grain;  com.  field, 
forage;  and  com.  field,  stover.  Aventis 
CropScience  USA  LP  requested  this 
tolerance  under  the  Federal  Food,  Drug, 


1 
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and  Cosmetic  Act,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996. 

DATES:  This  regulation  is  effective 
September  11,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0141  must 
be  received  on  or  before  November  12, 
2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VI.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  your  objections 
and  hearing  requests  must  identify 
docket  ED  number  OPP-2002-0141  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joaime  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Peimsylvania  Ave., 
NW., Washington,  DC  20460;  telephone 
number:  (703)  305-6224;  e-mail  address: 
MiUer.Joanne@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer,  or  pesticide 
manufactiu^r.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
tles 

Industry 

111 
112 
311 
32532 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 


B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically. You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  imder  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
theFederal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl 80_00.html,  a 
beta  site  ciurently  imder  development. 
To  access  the  OPPTS  Harmonized 
Guidelines  referenced  in  this  document, 
go  directly  to  the  guidelines  at  http:// 
www.epa.gov/opptsfrs/home/ 
guidelin.htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0141.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  official 
record  includes  the  docimients  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  frtjm  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

II.  Background  and  Statutory  Findings 

Ln  the  Federal  Register  of  January  24, 
2001  (66  FR  7644)  (FRL-6758-9),  EPA 
issued  a  notice  pursuant  to  section  408 
of  the  Federal  Food,  Drug,  and  Cosmetic 
Act  (FFDCA),  21  U.S.C.  346a,  as 
amended  by  the  Food  Quality  Protection 
Act  of  1996  (FQPA)  (Pubbc  Law  104- 
170),  announcing  the  filing  of  a 
pesticide  petition  (PP  F6160)  by  Aventis 
CropScience  USA  LP,  P.O.  Box  12014, 
2  T.W.  Alexander  Drive,  Research 


Triangle  Park,  NC  27709.  This  notice 
included  a  summary  of  the  petition 
prepared  by  Aventis  CropScience,  the 
registrant.  There  were  no  comments 
received  in  response  to  the  notice  of 
filing. 

The  petition  requested  that  40  CFR 
180.580  be  amended  by  establishing 
tolerances  for  residues  of  the  herbicide 
iodosulfuron-methyl-sodiiun,  methyl  4- 
iodo-2-[3-(4-methoxy-6-methyl-l,3,5 
triazin-2-yl)ureidosulfonyl]benzoate, 
sodium  salt,  in  or  on  com,  field,  grain 
at  0.03  part  per  million  (ppm);  com, 
field,  forage  at  0.05  ppm;  and  com, 
field,  stover  at  0.05  ppm.  

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  frt)m 
aggregate  exposure  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposures  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposure  through  drinking  water  and  in 
residential  settings,  but  does  not  include 
occupational  exposure.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  frx)m  aggregate 
exposure  to  the  pesticide  chemical 
residue  *  *  *." 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  final  rule  on 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26, 1997)  (FRL-5754- 
7). 

m.  Aggregate  Risk  Assessment  and 
Determination  of  Safiety 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  and  to  make  a  determination 
on  aggregate  exposure,  consistent  with 
section  408(b)(2),  for  a  tolerance  for 
residues  of  iodosulfuron-methyl-sodixmi 
on  com,  field,  grain  at  0.03  ppm;  com, 
field,  stover  at  0.05  ppm;  and  com, 
field,  forage  at  0.05  ppm.  EPA's 
assessment  of  exposures  and  risks 
associated  with  establishing  the 
tolerance  follows. 
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A.  Toxicological  Profile 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  human  risk.  EPA  has  also 


considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  The  nature  of  the 
toxic  effects  caused  by  iodosulfuron- 


methyl-sodium  are  discussed  in  the 
following  Table  1  as  well  as  the  no 
observed  adverse  effect  level  (NOAEL) 
and  the  lowest  observed  adverse  effect 
level  (LOAEL)  from  the  toxicity  studies 
reviewed. 


Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity 


Guideline  No. 

Study  type 

Results 

870.3100 

90-Day  oral  toxicity  ro- 
dents-rat 

NOAEL  =  67  mg/kg/day  in  males,  74  mg/kg/day  in  females. 

LOAEL  =  347  mg/kg/day  in  males,  388  mg/kg/day  in  females  t>ased  on  reduced 
body  weight  and  overall  body  weight  gains  in  both  sexes 

870.3100 

90-Day  oral  toxicity  ro- 
dents-mouse 

NOAEL  -  1 19  mg/kg/day  in  males.  Not  observed  in  females 
LOAEL    =    332    nrtg/kg^day    in    males.    139    mg/kg/day    in    females    based    on 
hepatotoxicity 

870.3150 

90-Day  oral  toxicity  non- 
rodents-dog 

NOAEL  =  8.1  mg/kg/day  in  males,  8.4  mg/kg/day  infemales. 

LOAEL  =  49  mg/kg/day  in  males,  51  mg/kg/day  In  females  based  on  changes  in  he- 
matotogy,  mk:roscopic  pathotogy  of  the  bone  marrow  and  spleen  (females),  clin- 
ical chemistry  (males) 

870.3700 

Prenatal  developmental  in 
rodents-rat 

Matemal:  NOAEL  =  315  mg/kg/day 

LOAEL  =  1 ,000  mg/kg/day  based  on  increased  salivatkxi 

Devetopmental:  NOAEL  =  315  mg/kg/day 

LOAEL  =1 ,000  mg/kg/day  based  on  delayed  ossifk:atk>n 

870.3700 

Prenatal  developmental  in 
nonrodents-rahhit 

Matemal:  f^AEL  =  400  mg/kg/day  (HDT) 
LOAEL  =  Not  observed 

Developmental:  NOAEL  =  400  mg/kg/day  (HDT) 
LOAEL  -  Not  observed 

870.3800 

Reproduction  and  fertility 
effects-rat 

Parental/Systemk:  NOAEL  =  346  mg/kg/day  in  males,  390  mg/kg/day  in  females 

(HDT). 
LOAEL  =  not  estzdslished. 

Reproductive  NOAEL  =  346  mg/kg/day  in  males,  390  mg/kg/day  in  females  (HDT). 
LOAEL  =  not  established. 

Offspring  NOAEL  =  34.2  mg/kg/day  in  males,  39.7  mg/kg/day  in  females. 
LOAEL  -  346  mg/kg/day  in  males,  390  nig/kg/day  in  females  (HDT)  based  on  pup 

mortality. 

870.4100 

Ctironic  toxidty-dogs 

NOAEL  =  41.8  mg/kg/day  in  males.  7.25  mg/kg/day  in  females 
LOAEL  -  Not  Estatdished  in  males,  43.7  nf>g/kg/day  in  females  based  on  gross  and 
histopathok>gic  changes  observed  in  the  hematopoietic  system. 

870.4300 

Cfironic/carcinogenicity- 
rats 

NOAEL  =  29.7  mg/kg/day  in  males,  39.1  mg/kg/day  in  females. 

LOAEL  =  331  mg/kg/day  in  males  and  452  mg/kg/day  in  females  based  on  reduced 

body  weight  and  Ixxly  weight  gains  in  males  and  on  reduced  body  weight,  body 

weight  gains  and  food  efficiency  in  females. 
No  evidence  of  carcinogenk^ity. 

870.4300 

Carcinogenicity-mice 

NOAEL  =  54.2  mg/kg/day  in  males,  57.6  mg/kg/day  in  females. 

LOAEL  =  279  mg/kg/day  in  males,  277  mg/kg/day  in  females  based  on  increased 

liver  weights  and  histnpathological  changes  in  the  liver. 
No  evidence  of  carcinogenrcity  at  doses  tested. 

870.5100 

Gene  mutation 

Non-mutagenic  when  tested  up  to  5000  ug/plate,  in  presence  and  absence  of  meta- 
bolic activation,  in  S.  typhimurium  strains  TA98,  TA100,  TA1535  and  TA1537  and 
E.coli  strain  WP2uvra. 

870.5300 

Gene  mutation 

Negative  for  induction  of  forward  mutation  at  ttie  HPRT  locus  in  Chinese  hamster 
V79  lung  fibroblasts,  in  the  presence  or  absence  of  S9-activation  at  doses  up  to 
limit  of  solubility  (2649  Fg/mL). 

870.5375 

Chromosome  at>en3tion 

Did  not  induce  stmctural  chromosome  abenation  in  Chinese  hamster  lung  (V79)  cell 
cultures  in  the  presence  and  absence  of  activation  up  to  cytotoxic  concentrations 

870.5385 

Chromosomal  abenation 

Non-mutagenic  in  NMRI  mouse  bone  man-ow  micronudeus  chromosomal  aberra- 
tions assay  up  to  tfie  limit  dose  (2,000  mg/kg). 
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Table  1 .— Subchronic,  Chronic,  and  Other  Toxicity— Continued 

Guideline  No. 

Study  type 

Results 

870.5550 

Other  genotoxicity 

No  evkJence  that  unscheduled  DNA  synthesis  was  induced  by  iodosuHuron-methyl, 
as  determined  by  radioactive  tracer  procedures  nuclear  silver  grain  counts, 
lodosulfuron-methyl  was  tested  up  to  cytotoxic  concentrations  ($3,000  ^g/mL). 
UDS  activity  was  assessed  at  0.01  to  1 ,000  \ig/mL. 

870.7485 

Metabolism  and  phar- 
macokinetics-rat 

Total  recovery  of  the  administered  dose  was  95.9-102.4%  for  all  treatment  groups. 
No  radioactivity  was  detected  in  exhaled  air  or  organic  volatiles.  Elimination  of  ra- 
dioactivity occuned  primarily  in  the  urine,  mostly  within  24  hours  of  dosing,  and 
was  essentially  complete  within  3  days  of  dosing.  Overall  urinary  excretion  ac- 
counted for  78.5%  and  85.8%  of  the  dose  for  males  and  females,  respectively, 
and  fecal  elimination  accounted  for  19.2%  and  10.1%  of  the  dose,  respectively.  By 
3  days  post-dose,  <0.5%  of  the  dose  remained  in  the  blood  and  tissues  of  both 
sexes  of  rats  from  the  low-  and  high-dose  groups. 

Rats  excreted  the  majority  of  the  dose  as  unchanged  parent  via  the  urine  (48.7- 
86.3%   dose)   or  feces   (1.1-11.1%   dose).    Minor   routes   of   metabolism   for 
iodosulfuron-methyl  included  hydrolysis  of  the  methylester  to  form  4-kx1o-2-[3-(4- 
methoxy-6-methyl-1,3,5-triazin-2-yl)ureKk)sulfonyl]  benzoic  acid  (AE  F1 45740;  0.9- 
4.5%  dose);  0<ternethylation  of  ttie  triazine  ring  to  form  methyl  2-[3-(4-hydroxy-6- 
methyl-1,3,5-triazin-2-yl)ureidosulfonyl]-4-iodobenzoate    (AE    F1 48741;    1.5-8.2% 
dose);  or  hydroxylation  of  the  methyl  group  on  the  triazine  ring  to  fonm  methyl  2- 
[3-(4-hydroxymethyt-6-methoxy- 1 ,3,5-tria7in-2-yl)ureidosulfonyl]-4-iodobenzoate 
(AE  F1 68532;  0.3-6.6%  dose).  Each  of  these  minor  metabolites  was  present  in 
both  the  urine  and  feces.  The  remaining  metabolites  each  accounted  for  <3%  of 
the  dose. 

870.7485 

Metabolism  and  phar- 
macokinetics-dog 

Within  72  hours  of  oral  dosing,  90-94%  of  the  dosed  radioactivity  was  recovered  in 
the  excrement  and  cage  wash  of  both  dose  groups.  Renal  excretion  accounted  for 
64-74%  of  ttie  dose  and  elimination  in  the  feces  accounted  for  14-17%  of  the  ra- 
dioactive dose.  Most  of  the  dose  was  excreted  within  24  hours.  Quantitative  RP- 
HPLC  analyses  isolated  up  to  6  distinct  radioactive  components  in  uririe  and 
feces.  The  major  isolated  fraction  was  the  parent:  urine  (54-61%  dose)  and  feces 
(8-11%). 

In  the  rat,  the  major  isolated  fraction  was  also  the  parent,  while  the  major  metabolite 
was  AE  F1 45741.  The  metabolites  kJentified  in  the  dog  were  consistent  with  those 
identified  in  the  rats. 

870.7600 

Demial  penetration-rat 

For  both  the  low-  and  high-dose  groups,  dennal  penetration  of  radioactivity  was  low 
(<  2%  dose)  at  exposure  intervals  up  to  8  hours.  Absorptkm  increased  slightly  with 
duratk>n  of  exposure  in  the  low-dose  group,  increasing  from  0.019%  of  the  dose 
(0.043  Fg/cm2)  at  3  hours  to  0.69%  of  the  dose  (0.159  Fg/cm^)  at  8  hours.  How- 
ever, a  similar  trend  was  not  obsereed  in  ttie  high-dose  group,  as  the  maximum 
absorption  was  observed  at  the  5-hour  exposure  (1.60%  dose.  6.02  Fg/cm^). 
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B.  Toxicological  Endpoints 

The  dose  at  which  the  NOAEL  from 
the  toxicology  study  identified  as 
appropriate  for  use  in  risk  assessment  is 
used  to  estimate  the  toxicological  level 
of  concern  (LOG).  However,  the  lowest 
dose  at  which  adverse  effects  of  concern 
are  identified  the  LOAEL  is  sometimes 
used  for  risk  assessment  if  no  NOAEL 
was  achieved  in  the  toxicology  study 
selected.  An  uncertainty  factor  (UF)  is 
applied  to  reflect  uncertainties  inherent 
in  the  extrapolation  from  laboratory 
animal  data  to  hiunans  and  in  the 
variations  in  sensitivity  among  members 
of  the  human  population  as  well  as 
other  unknowns.  An  UF  of  100  is 
routinely  used,  lOX  to  account  for 
interspecies  differences  and  lOX  for 
intra  species  differences. 

For  dietary  risk  assessment  (other 
than  cancer)  the  Agency  uses  the  UF  to 
calculate  an  acute  or  chronic  reference 
dose  (acute  RfD  or  chronic  RfD)  where 


the  RfD  is  equal  to  the  NOAEL  divided 
by  the  appropriate  UF  (RfD  =  NOAEL/ 
UF).  Where  an  additional  safety  factor  is 
retained  due  to  concerns  unique  to  the 
FQPA.  this  additional  factor  is  applied 
to  the  RfD  by  dividing  the  RfD  by  such 
additional  factor.  The  acute  or  chronic 
Population  Adjusted  Dose  (aPAD  or 
cPAD)  is  a  modification  of  the  RfD  to 
accommodate  this  type  of  FQPA  Safety 
Factor. 

For  non-dietary  risk  assessments 
(other  than  cancer)  the  UF  is  used  to 
determine  the  LCXH.  For  example,  when 
100  is  the  appropriate  UF  (lOX  to 
account  for  interspecies  differences  and 
lOX  for  intraspecies  differences)  the 
LOG  is  100.  To  estimate  risk,  a  ratio  of 
the  NOAEL  to  exposures  (margin  of 
exposiue  (MOE)  =  NOAEL/exposure)  is 
calculated  and  compared  to  the  LOG. 

The  linear  default  risk  methodology 
(Q*)  is  the  primary  method  ourently 
used  by  the  Agency  to  quantify 


carcinogenic  risk.  The  Q*  approach 
assiunes  that  any  amount  of  exposiue 
will  lead  to  some  degree  of  cancer  risk. 
A  Q*  is  calculated  and  used  to  estimate 
risk  which  represents  a  probability  of 
occurrence  of  additional  cancer  cases 
{e.g.,  risk  is  expressed  as  1  x  10^  or  one 
in  a  million).  Under  certain  specific 
circumstances,  MOE  calculations  will 
be  used  for  the  carcinogenic  risk 
assessment.  In  this  non-linear  approach, 
a  "point  of  departure"  is  identified 
below  which  carcinogenic  effects  are 
not  expected.  The  point  of  departure  is 
typically  a  NOAEL  based  on  an 
endpoint  related  to  cancer  effects 
though  it  may  be  a  different  value 
derived  from  the  dose  response  ciuve. 
To  estimate  risk,  a  ratio  of  the  point  of 
departiue  to  exposure  (MOEcancer  =  point 
of  departure/exposures)  is  calculated.  A 
siunmary  of  the  toxicological  endpoints 
for  iodosidfuron-methyl-sodium  used 


for  hiunan  risk  assessment  is  shown  in 
the  following  Table  2: 


TABLE  2.— SUMMARY  OF  TOXICOLOGICAL  DOSE  AND  ENDPOINTS  FOR  IODOSULFURON-METHYL-SODIUM  FOR  USE  IN 

Human  Risk  Assessment 


Exposure  scenario 

Dose  used  in  risk  assess- 
ment, UF 

FQPA  SF  and  level  of  con- 
cem  for  risk  assessment 

Study  and  toxkx>logk:al  effects 

1 

Acute  dietary  for  general  popu- 
lation 

NOAEL=315mg/kg/day 

UF  =  100 

aRfD  =  3.15  mg/kg/day 

FOPA  SF  =  lOx 
aPAD  =  0.31  mg/kg/day 

Developmental  Toxicily  in  Rats 

Based  on  increased  salivation  seen  in  dams  on 
day  one  and  throughout  the  dosing  period  at 
the  high  dose  of  1 ,000  mg/kg/day 

(LOAEL,  Maternal) 

Chronic  dietary  all  populations 

NOAEL  =  7.3  mg/kg/day 

UF  =  100 

cRfD  =  0.073  mg/kg/day 

FQPA  SF=  10 

cPAD  =  0.007  mg/kg/day 

Chronk:  Oral  Toxrcity  diet  -  dog 

Based  on  gross  and  histopathologic  changes 
observed  in  the  hematopoietk;  system  seen 
at  1,200  ppm  (LOAEL  43.7  mg/kg/day) 

Incidental  oral  short-temi  (1-30 
days) 

Oral  NOAEL  =  49  mg/kg/ 
day 

FQPA  SF=  10 

LOC  for  MOE  =1.000 

(residential) 

Subchronk:  Oral  Toxicity  diet  -  dog 

Based  on  alterations  in  hematok)gk:al  param- 
eters and  changes  in  clinical  chemistry  seen 
at  4  week  observatk>n  period  at  a  dose  level 
of  301  mg/kg/day  (HDT) 

Incidental  oral,  intermediate- 
term  (30  days-6  months) 

Oral  NOAEL=  8.1  mg/kg/ 
day 

FQPA  SF=  10 

LOC  for  MOE  =  1,000 

(residential) 

Subchronic  Oral  Toxkaty  diet  -  dog 

Based  on  changes  in  hematokjgy  (males  and 
females),  mk;roscopic  pathokjgy  of  the  bone 
marrow  (males  and  females)  and  spleen  (fe- 
males), and  clinkal  chemistry  (males)  seen 
at  temnination  at  a  dose  level  of  49  mg/kg/ 
day  (LOAEL) 

Demnal  short-term  (1-30  days) 

Oral  NOAEL=  49  mg/kg/ 

day 
dermal  absorptk>n  factor 

2% 

LOC  for  MOE  =  1 ,000 

(residential) 

LOC  for  MOE  =  100 

(occupational) 

Subchronk;  Oral  Toxicity  diet  -  dog. 

Based  on  alterations  in  hematok>gcal  param- 
eters and  changes  in  clink^al  chemistry  seen 
at  4  week  ot)servatkxi  period  at  a  dose  level 
of  301  mg/kg/day  (HDT) 

Dermal,  intennediate-term  (30 
days-6  months) 

Oral  NOAEL=  8.1  mg/kg/ 

day 
dermal  absorption  factor 

2% 

LOC  for  MOE  =1,000 

(residential) 

LOC  for  MOE  =  100 

(occupational) 

9 

Subchronk:  Oral  Toxcity  diet  -  dog 

Based  on  changes  in  hematology  (males  and 
females),  mcroscopic  pathology  of  ttie  t>one 
marrow  (males  and  females)  and  spleen  (fe- 
males), and  clinkal  chemistry  (males)  seen 
at  termination  at  a  dose  level  of  49  mg/kg/ 
day  (LOAEL) 

Dermal,  long-term  (6  months-life 
time) 

Oral  NOAEL=  7.3  mg/kg/ 

day 
dennal  absorption  factor 

2% 

LOC  for  MOE  =  1,000 

(residential) 

LOC  for  MOE  =  100 

(occupational) 

Chronk:  Oral  Toxicity  diet  -  dog 

Based  on  gross  and  histopathok)gk:  changes 
observed  in  the  hematopoietk:  system  seen 
at  1 ,200  ppm  (LOAEL  43.7  mg/kg/day) 

Inhalation,  short-temi  (1-30 
days) 

Oral  NOAEL=  49  mg/kg/ 

day 
inhalatkjn  absorption  factor 

100% 

LOC  for  MOE  =1,000 

(reskJential) 

LOC  for  MOE  =  100 

(occupational) 

Subchronk:  Oral  Toxicity  diet  -  dog 

Based  on  alteratk)ns  in  hematotogkal  param- 
eters and  changes  in  dinkal  cfiemistry  seen 
at  4  week  observatk>n  period  at  a  dose  level 
of  301  mg/kg/day  (HDT) 

Inhalation,  intermediate-term  (30 
days-6  months) 

Oral  NOAEL=  8.1  mg/kg/ 

day 
inhalation  absorption  factor 

100% 

LOC  for  MOE  =  1,000 

(resklential) 

LOC  for  MOE  =  100 

(occupatbnal)    - 

Subchronic  Oral  Toxkaty  diet  -  dog 

Based  on  changes  in  hematotogy  (males  and 
females),  mkaoscopic  pathotogy  of  the  bone 
marrow  (males  and  females)  and  spleen  (fe- 
males), and  clinkal  chemistry  (males)  seen 
at  tenninatkxi  at  a  dose  level  of  49  mg/kg/ 
day  (LOAEL) 

Inhalation,  Long-term  (6  months- 
life  time) 

Oral  NOAEL=  7.3  mg/kg/ 

day 
inhalation  absorptmn  factor 

100% 

LOC  for  MOE  =  1,000 

(residential) 

LOC  for  MOE  =  100 

(occupational) 

Chronk;  Oral  Toxicity  diet  -  dog 

Based  on  gross  and  histopathologk:  changes 
ST  observed  in  the  hematopoietk:  system 
seen  at  1.200  ppm  (LOAEL  43.7  mg/kg/day) 

The  reference  to  the  FQPA  Safety  Factor  refers  to  any  additional  safety  factor  retained  due  to  concerns  unkjue  to  the  FQPA 
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C.  Exposure  Assessment 

1.  Dietary  exposure  from  food  and 
feed  uses.  This  is  the  first  request  for  an 
iodosulfuron-methyl-sodiiun 
registration  to  establish  tolerances  for 
the  residues  of  iodosulfuron-methyl- 
sodium,  in  or  on  a  variety  of  raw 
agriciiltural  commodities.  Metsulfuron- 
methyl  (registered  active  ingredient;  PC 
code  122010)  has  been  identified  as  a 
residue  of  concern  in  drinking  water  as 
a  result  of  iodosulfuron-methyl-sodium 
application  (metsulfiiron-methyl  was 
not  identified  as  a  residue  of  concern  in 
cereal  grains  or  livestock).  Since 
metsulfuron-methyl  had  not  undergone 
a  full  review  by  the  EPA  at  the  time  the 
iodosulfuron-methyl-sodium  risk 
assessment  was  completed,  it  was 
assumed  that  the  doses  and  endpoints 
identified  for  iodosulfuron-methyl- 
sodium  were  applicable  to  metsulfuron- 
methyl.  This  assiunption  was 
considered  appropriate  based  on 
structural  activity  relationship  (both  are 
sidfonylureas),  and  the  fact  that 
metsulfuron-methyl  is  a  predominant 
metabolite  of  iodosulfuron-methyl- 
sodiiun  in  soil  in  drinking  water. 
Recently,  metsulfuron-methyl  has 
undergone  a  full  review  by  EPA.  In  all 
instances,  excluding  short-term 
inhalation  and  incidental  oral,  the 
metsulfuron-methyl  endpoints  were 
greater  than  those  identified  for 
iodosulfuron-methyl-sodium.  No  acute 
dietary  endpoint  was  selected  for 
metsulfuron-methyl.  Since  metsulfuron- 
methyl  was  considered  toxicologically 
equivalent  to  iodosulfuron-methyl- 
sodium  for  risk  assessment  purposes, 
the  dietary  and  residential  analyses 
included  all  registered  and  proposed 
uses  for  iodosulfuron-methyl-sodiiun 
and  metsulfuron-methyl.  Additionally, 
the  iodosulfuron-methyl-sodium  risk 
assessment  incorporated  a  lOX  FQPA 
safety  factor  (metsulfuron-methyl  has  a 
IX  FQPA  safety  factor).  Therefore,  this 
assessment  is  considered  highly 
conservative.  The  nature  of 
metsulfuron-methyl  residues  in/on 
cereal  grains  (residues  of  concern  - 
metsulfuron-methyl  and  its  4  hydroxy 
metabolite)  and  ruminants  (residues  of 
concern  -  metsulfuron-methyl)  have 
been  determined  and  tolerances  have 
been  established  in/on  barley,  grass, 
sugarcane,  wheat,  sorghum,  milk  and  in 
the  &t,  meat,  meat  byproducts,  and 
kidney  of  cattle,  goats,  hogs,  horses,  and 
sheep  ranging  from  0.05  -  20  ppm  (40 
CFR  180.428).  Based  on  data  from  the 
ruminant  and  poultry  metabolism 
studies,  in  which  a  cow  and  hens  were 
dosed  at  179x  and  333x  the  MTDB, 
respectively,  there  is  no  reasonable 
expectation  that  finite  residues  of 


iodosulfuron-methyl-sodium  will  occur 
in  livestock  commodities  (40  CFR 
180.6(a)(3)).  Therefore,  livestock  feeding 
studies  and  tolerances  for  livestock 
commodities  were  not  performed.  If  the 
use  of  iodosulfuron-methyl-sodium  is 
expanded  in  the  future  to  include  other 
livestock  feed  items,  the  need  for 
feeding  studies  will  be  reevaluated.  Risk 
assessments  were  conducted  by  EPA  to 
assess  dietary  exposures  from 
iodosulfuron-methyl-sodium  in  food  as 
follows: 

i.  Acute  exposure.  Acute  dietary  risk 
assessments  are  performed  for  a  food- 
use  pesticide  if  a  toxicological  study  has 
indicated  the  possibility  of  an  effect  of 
concern  occurring  as  a  result  of  a  1  day 
or  single  exposure.  The  Dietary 
Exposure  Evaluation  Model  (DEENf™) 
analysis  evaluated  the  individual  food 
consumption  as  reported  by 
respondents  in  the  USDA  1989-1992 
nationwide  Continuing  Surveys  of  Food 
Intake  by  Individuals  (CSFII)  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  acute 
exposure  assessments:  The  acute 
analysis  was  performed  for  the  general 
U.S.  population  and  all  population 
subgroups  using  existing  and 
recommended  tolerance  level  residues, 
100%  crop  treated  information,  and 
DEENf""^  default  processing  factors  for 
all  iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  registered  and 
proposed  commodities. 

ii.  Chronic  exposure.  In  conducting 
this  chronic  dietary  risk  assessment  Uie 
DEEM^M  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  CSFII  and 
accumulated  exposure  to  the  chemical 
for  each  commodity.  The  following 
assumptions  were  made  for  the  chronic 
exposure  assessments:  The  chronic 
analysis  was  performed  for  the  general 
U.S.  population  and  all  population 
subgroups  using  existing  and 
reconunended  tolerance  level  residues, 
100%  crop  treated  information,  and 
DEEKFM  default  processing  factors  for 
all  iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  registered  and 
proposed  commodities. 

iii.  Cancer.  The  mouse 
carcinogenicity  study  was  negative  as 
was  the  carcinogenicity  study 
conducted  in  rats.  Iodosulfuron-methyl- 
sodium  was  negative  for  mutagenicity  in 
various  assays.  Furthermore,  registered 
sulfonyl  urea  compounds  (structurally 
similar  compounds)  have  been  found  to 
be  non-carcinogenic.  The  maximum 
dose,  however,  was  not  achieved  for  the 
mouse  cancer  study  for  iodosulfuron- 
methyl-sodium;  thus,  EPA  has  requested 


a  new  carcinogenicity  study  in  mice  as 
confirmatory  data. 

2.  Dietary  exposure  from  drinking 
water.  The  Agency  lacks  sufficient 
monitoring  exposure  data  to  complete  a 
comprehensive  dietary  exposure 
analysis  and  risk  assessment  for 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  in  drinking  water. 
Because  the  Agency  does  not  have 
comprehensive  monitoring  data, 
drinking  water  concentration  estimates 
are  made  by  reliance  on  simulation  or 
modeling  taking  into  account  data  on 
the  physical  characteristics  of 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl. 

The  Agency  uses  the  First  Index 
Reservoir  Screening  Tool  tFIRST)  or  the 
Pesticide  Root  Zone/Exposure  Analysis 
Modeling  System  (PRZM/EXAMS),  to 
produce  estimates  of  pesticide 
concentrations  in  an  index  reservoir. 
The  Screening  Concentrations  in 
Ground  Water  (SQ-GROW)  model  is 
used  to  predict  pesticide  concentrations 
in  shallow  ground  water.  For  a 
screening-level  assessment  for  surface 
water  EPA  will  use  FIRST  (a  tier  1 
model)  before  using  PR2^M/EXAMS  (a 
tier  2  model).  The  FIRST  model  is  a 
subset  of  the  PRZM/EXAMS  model  that 
uses  a  specific  high-end  runoff  scenario 
for  pesticides.  While  both  FIRST  and 
PRZM/EXAMS  incorporate  an  index 
reservoir  enviromnent,  the  PRZM/ 
EXAMS  model  includes  a  percent  crop 
area  factor  as  an  adjustment  to  account 
for  the  maximum  percent  crop  coverage 
within  a  watershed  or  drainage  basin. 

None  of  these  models  include 
consideration  of  the  impact  processing 
(mixing,  dilution,  or  treatment)  of  raw 
water  for  distribution  as  drinking  water 
would  likely  have  on  the  removal  of 
pesticides  from  the  source  water.  The 
primary  use  of  these  models  by  the 
Agency  at  this  stage  is  to  provide  a 
coarse  screen  for  sorting  out  pesticides 
for  which  it  is  highly  unlikely  that 
drinking  water  concentrations  would 
ever  exceed  human  health  levels  of 
concern. 

Since  the  models  used  are  considered 
to  be  screening  tools  in  the  risk 
assessment  process,  the  Agency  does 
not  use  estimated  enviroiunental 
concentrations  (EECs)  from  these 
models  to  quantify  drinking  water 
exposure  and  risk  as  a  %R£D  or  %PAD. 
Instead  drinking  water  levels  of 
comparison  (DWLOCs)  are  calculated 
and  used  as  a  point  of  comparison 
against  the  model  estimates  of  a 
pesticide's  concentration  in  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food,  and  from 
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residential  uses.  Since  DWLCKls  address 
total  aggregate  exposure  to 
iodosulfuron-mediyl-sodium  and 
metsulfuron-methyl,  they  are  further 
discussed  in  the  aggregate  risk  sections 
see  section  E. 

Based  on  the  PRZM/EXAMS  and  SQ- 
GROW  models,  the  EECs  of 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  for  acute  exposures 
are  estimated  to  be  1.43  parts  per  billion 
(ppb)  for  siuface  water  and  0.105  ppb 
for  ground  water.  The  EECs  for  chronic 
exposures  are  estimated  to  be  0.338  ppb 
for  surface  water  and  0.105  ppb  for 
ground  water. 

3.  From  non-dietary  exposure.  The 
term  "residential  exposure"  is  used  in 
this  document  to  refer  to  non- 
occupational, non-dietary  exposure 
(e.g.,  for  lawn  and  garden  pest  control, 
indoor  pest  control,  termiticides,  and 
flea  and  tick  control  on  pets). 

Iodosulfuron-methyl-sodium  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
However,  metsulfuron-methyl  is 
currently  registered  for  use  on  the 
following  residential  non-dietary  site(s): 
Golf  courses  and  residential  turfgrass. 
Based  on  the  use  pattern,  potential 
residential  exposure  scenarios  include: 

•  Golfer  post-application  exposure 
(adult  and  adolescent) 

•  Non-dietary  ingestion  (toddler 
hand-to-mouth,  object-to-mouth,  soil 
ingestion) 

•  Dermal  post-application  exposure 
to  turfgrass  (adult  and  toddler) 

All  MOEs  calculated  for  residential 
post-application  exposures  do  not 
exceed  the  HED's  levels  of  concern  for 
the  respective  exposure  scenarios 
(MOEs<l,000). 

4.  Cumulative  exposure  to  substances 
with  a  common  mechanism  of  toxicity. 
Section  408(b)(2)(D)(v)  requires  that, 
when  considering  whether  to  establish, 
modify,  or  revoke  a  tolerance,  the 
Agency  consider  "available 
information"  concerning  the  cumulative 
effects  of  a  particular  pesticide's 
residues  and  "other  substances  that 
have  a  common  mechanism  of  toxicity." 

EPA  does  not  have,  at  this  time, 
available  data  to  determine  whether 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  have  a  common 
mechanism  of  toxicity  with  other 
substances  or  how  to  include  these 
pesticides  in  a  cumulative  risk 
assessment.  Unlike  other  pesticides  for 
which  EPA  has  followed  a  cumulative 
risk  approach  based  on  a  common 
mechanism  of  toxicity,  iodosulfuron- 
methyl-sodium  and  metsulfuron-methyl 
do  not  appear  to  produce  a  toxic 
metabolite  produced  by  other 
substances.  For  the  purposes  of  this 


tolerance  action,  therefore,  EPA  has  not 
assumed  that  iodosulfuron-methyl- 
sodium  and  metsulfuron-methyl  have  a 
common  mechanism  of  toxicity  with 
other  substances.  For  information 
regarding  EPA's  efforts  to  determine 
which  chemicals  have  a  common 
mechanism  of  toxicity  and  to  evaluate 
the  cumulative  effects  of  such 
chemicals,  see  the  final  rule  for 
Bifenthrin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997). 

D.  Safety  Factor  for  Infants  and 
Children 

1.  In  general.  FFDCA  section  408 
provides  that  EPA  shall  apply  an 
additional  tenfold  margin  of  safety  for 
infants  and  children  in  the  case  of 
threshold  effects  to  account  for  prenatal 
and  postnatal  toxicity  and  the 
completeness  of  the  data  base  on 
toxicity  and  exposure  unless  EPA 
determines  that  a  different  margin  of 
safety  will  be  safe  for  infants  and 
children.  Margins  of  safety  are 
incorporated  into  EPA  risk  assessments 
either  directly  through  use  of  a  margin 
of  exposiu*  (MOE)  analysis  or  through 
using  uncertainty  (safety)  factors  in 
calculating  a  dose  level  that  poses  no 
appreciable  risk  to  humans. 

2.  Prenatal  and  postnatal  sensitivity. 
There  is  evidence  for  both  quantitative 
and  qualitative  increased  susceptibility 
in  the  multi-generation  rat  reproduction 
study.  While  no  parental  toxicity  was 
seen  at  the  HDT  (346  mg/kg/day),  off- 
spring toxicity  was  manifested  as 
reduced  pup  viability  (death  on  Day  0 
in  F2,  LOAEL  346  mg/kg/day;  NOAEL 
34  mg/kg/day).  Similarly,  there  is 
evidence  for  qualitative  increase  in 
susceptibility  in  the  rat  developmental 
toxicity  study  where  delayed 
ossification  was  observed  in  the  fetuses 
of  dams  that  exhibited  minimal 
maternal  toxicity  (salivation;  maternal 
and  developmental  LOAEL  1.000  mg/ 
kg/day  and  NOAEL  315  mg/kg/day). 
Maternal  and  developmental  LOAELs 
were  not  established  in  the  non-rodent 
(rabbit)  developmental  toxicity  study 
(HDT  400  mg/kg/day;  study  is  classified 
as  unacceptable/not  upgradable  due  to 
inadequate  dosing).  Therefore, 
susceptibility  of  the  offspring  could  not 
be  addressed  in  this  species. 

3.  Conclusion.  There  is  a  complete 
toxicity  data  base  for  iodosulfuron- 
methyl-sodium.  EPA  concluded  that  the 
FQPA  safety  factor  be  retained  at  lOx  for 
iodosulfuron-methyl-sodium  for  the 
following  weight-of-evidence 
considerations:  There  is  qualitative 
evidence  of  increased  susceptibility 
foUoveing  in  utero  exposure  to 
iodosulfuron-methyl-sodium  in  the  rat 
developmental  toxicity  study;  there  is 


quantitative  and  qualitative  evidence  of 
increased  susceptibility  following 
prenatal/postnatal  exposure  to 
iodosulfuron-methyl-sodium  in  the  2- 
generation  reproduction  study  in  rats; 
susceptibility  could  not  be  assessed  in 
the  non-rodent  (rabbit)  developmental      , 
study  since  the  doses  tested  in  this 
study  were  considered  to  be  inadequate 
(this  study  is  classified  as 
unacceptable);  there  is  a  data  gap  for  an 
acute  neurotoxicity  study  conducted  in 
adult  rats  required  to  confirm  and 
characterize  the  signs  of  neurotoxicity 
observed  in  the  90-day  dog  study  and 
the  rat  developmental  toxicity  study: 
and  the  requirement  for  a 
developmental  neurotoxicity  study 
(DNT)  with  iodosulfuron-methyl- 
sodium  is  "reserved"  pending  the 
results  of  the  acute  neurotoxicity  study. 

E.  Aggregate  Risks  and  Determination  of 
Safety 

To  estimate  total  aggregate  exposure 
to  a  pesticide  from  food,  drinking  water, 
and  residential  uses,  the  Agency 
calculates  DWLOCs  which  are  used  as  a 
point  of  comparison  against  the  model 
estimates  of  a  pesticide's  concentration 
in  water  (EECs).  DWLOC  values  are  not 
regulatory  standards  for  drinking  water. 
DWLOCs  are  theoretical  upper  limits  on 
a  pesticide's  concentration  in  drinking 
water  in  light  of  total  aggregate  exposure 
to  a  pesticide  in  food  and  residential 
uses.  In  calculating  a  DWLOC,  the 
Agency  determines  how  much  of  the 
acceptable  exposure  (i.e.,  the  PAD)  is 
available  for  exposure  through  drinking 
water  [e.g.,  allowable  chronic  water 
exposure  (mg/kg/day)  =  cPAD  - 
(average  food  +  residential  exposure). 
This  allowable  exposure  through 
drinking  water  is  used  to  calculate  a 
DWLOC. 

A  DWLOC  will  vary  depending  on  the 
toxic  endpoint,  drinking  water 
consumption,  and  body  weights.  Default 
body  weights  and  consumption  values 
as  used  bv  the  Office  of  Water  are  used 
to  calculate  DWLOCs;  2L/70  kg  (adult 
male),  2L/60  kg  (adult  female),  and  IL/ 
10  kg  (child).  Default  body  weights  and 
drinking  water  consumption  values  var\' 
on  an  individual  basis.  This  variation 
will  be  taken  into  account  in  more 
refined  screening-level  and  quantitative 
drinking  water  exposure  assessments. 
Different  populations  will  have  different 
DWLOCs.  Generally,  a  DWLOC  is 
calculated  for  each  type  of  risk 
assessment  used:  Acute,  short-term, 
intermediate-term,  chronic,  and  cancer. 

When  EECs  for  surface  water  and 
ground  water  are  less  than  the 
calculated  DWLOCs,  OPP  concludes 
with  reasonable  certainty  that  exposures 
to  the  pesticide  in  drinking  water  (when 
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considered  along  with  other  sources  of 
exposure  for  which  OPP  has  reliable 
data)  would  not  result  in  unacceptable 
levels  of  aggregate  human  health  risk  at 
this  time.  Because  OPP  considers  the 
aggregate  risk  resulting  from  multiple 
exposure  pathways  associated  with  a 
pesticide's  uses,  levels  of  comparison  in 
drinking  water  may  vary  as  those  uses 
change.  If  new  uses  are  added  in  the 
future,  OPP  will  reassess  the  potential 


impacts  of  residues  of  the  pesticide  in 
drinking  water  as  a  part  of  the  aggregate 
risk  assessment  process. 

1.  Acute  risk.  Using  the  exposure 
assumptions  discussed  in  this  unit  for 
acute  exposure,  the  acute  dietary 
exposure  from  food  to  iodosidfuron- 
methyl-sodium  and  metsulfuron-methyl 
will  occupy  1%  of  the  aPAD  for  the  U.S. 
population,  <1%  of  the  aPAD  for 
females  13  years  and  older,  1%  of  the 


aPAD  for  all  infants  and  1%  of  the  aPAD 
for  children  {1-6  years  old).  In  addition, 
there  is  potential  for  acute  dietary 
exposure  to  iodosiUfuron-methyl- 
sodium  and  metsulfuron-methyl  in 
drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  aPAD,  as  shown 
in  the  following  Table  3: 


Table  3.— Aggregate  Risk  Assessment  for  Acute  Exposure  to  Iodosulfuron-Methyl-Sodium  and 

Metsulfuron-Methyl 


Population  subgroup 

aPAD  (mg/ 
kg) 

%  aPAD 
(Food) 

Surface 

water  EEC 

(ppb) 

Ground 

water  EEC 

(ppb) 

Acute 

DWLOC 

(ppb) 

U.S.  population— all  seasons 

0.315 

1.42 

0.105 

11,000 

AH  Infants  (<1  year  old) 

0.315 

1.42 

0.105 

3,100 

Children  (1-6  years  old) 

0.315 

1.42 

0.105 

3,100 

ChiWren  (7-12  years  old) 

0.315 

1.42 

0.105 

3.100 

Females  (13-50  years  oW) 

0.315 

<1 

1.42 

0.105 

9.400 

Males  (13-19  years  old) 

0.315 

1.42 

0.105 

11,000 

Males  (20+  years  old) 

0.315 

<1 

1.42 

0.105 

11.000 

Seniors  (55+  years  old) 

0.315 

<1 

1.42 

0.105 

11.000 

2.  Chronic  risk.  Using  the  exposure 
assumptions  described  in  this  unit  for 
chronic  exposure.  EPA  has  concluded 
that  exposure  to  iodosulfuron-methyl- 
sodium  and  metsulfuron-methyl  from 
food  will  utilize  10%  of  the  cPAD  for 
the  U.S.  population,  12%  of  the  cPAD 
for  all  infants  and  29%  of  the  cPAD  for 
children  (1-6  years  old).  There  cue  no 


residential  uses  for  iodosulfuron- 
methyl-sodiiun  and  metsulfuron-methyl 
that  result  in  chronic  residential 
exposure.  Based  on  the  use  pattern, 
chronic  residential  exposure  to  residues 
of  iodosulfuron-methyl-sodium  and 
metsulfuron  are  not  expected.  In 
addition,  there  is  potential  for  chronic 
dietary  exposure  to  iodosulfuron- 


methyl-sodium  and  metsulfuron-methyl 
in  drinking  water.  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  siuface  and  ground  water,  EPA 
does  not  expect  the  aggregate  exposure 
to  exceed  100%  of  the  cPAD,  as  shown 
in  the  following  Table  4: 


Table  4.— Aggregate  Risk  Assessment  for  Chronic  (Non-Cancer)  Exposure  to  Iodosulfuron-Methyl-Sodium 

and  Metsulfuron-Methyl 


Population  subgroup 


U.S.  population 


All  Infants  (<1  year  old)' 


Children  (1-6  ye«irs  old) 


Children  (7-12  years  old) 


Females  (13-50  years  old) 


Males  (13-19  years  old) 


Males  (20+  years  old) 


Seniors  (55+  years  old) 


cPAD  mg/ 
kg/day 


0.0073 


0.0073 


0.0073 


0.0073 


0.0073 


0.0073 


0.0073 


0.0073 


%  cPAD 
(Food) 


10 


12 


29 


17 


11 


Surface 

water  EEC 

(ppb) 


0.338 


0.338 


0.338 


0.338 


0.338 


0.338 


0.338 


0.338 


Ground 

water  EEC 

(ppb) 


0.105 


0.105 


0.105 


0.105 


0.105 


0.105 


0.105 


0.105 


Chronic 

DWLOC 

(ppb) 


230 


65 


52 


61 


200 


240 


240 


240 


3.  Short-term  risk.  Iodosulfuron- 
methyl-sodium  is  not  registered  for  use 
on  any  sites  that  would  result  in 


residential  exposure.  However,  for  the 
purposes  of  this  assessment, 
iodosulfuron-methyl-sodium  and 


metsulfuron-methyl  are  being 
considered  toxicologically  equivalent. 
MetsiUfuron-methyl  is  currently 
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registered  for  use  that  could  result  in 
short-term  residential  exposure.  Since  a 
conunon  toxicological  effect  was 
identified  when  assessing  short-term 
oral  and  dermal  exposures  (alterations 
in  hematology  and  clinical  chemistry 
parameters),  the  aggregate  short-term 
assessment  considered  exposure  from 
food  (chronic  dietary),  water,  and 
residential  uses  (oral  and  dermal).  The 
short-term  oral  and  dermal  endpoints 
were  based  on  the  same  study,  and 
therefore  can  be  aggregated. 

Using  the  exposure  assumptions 
described  in  this  unit  for  short-term 


exposures,  EPA  has  concluded  that  food 
and  residential  exposures  aggregated 
result  in  aggregate  MOEs  of  5.6e+05  for 
all  U.S.  popidations.  2.5e+05  for  all 
infants  (<1  year  old).  1.5e+05  for 
children  (1-6  years  old).  2.1e+05  for 
children  (7-12  years  old).  7.7e+05  for 
females  (13-50  years  old),  5.1e+05  for 
males  (13-19  years  old),  7.4e+05  for 
males  (20+  years  old),  and  8.4e+05  for 
seniors  (55+  years  old).  These  aggregate 
MOEs  do  not  exceed  the  Agency's  level 
of  concern.  In  addition,  short-term 
DWLOCs  were  calculated  and  compared 
to  the  EECs  for  average  exposure  of 


iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  in  ground  and 
surface  water.  DWL(X!s  were^en 
calculated  using  the  following  default 
body  weights  and  drinking  water 
consumption  fig\u-es:  70  kg/2L  (adult 
male),  60  kg/2L  (adult  female)  and  10 
kg/lL  (infant/ child).  After  calculating 
DWLOCs  and  comparing  them  to  the 
EECs  for  surface  and  ground  water.  EPA 
does  not  expect  short-term  aggregate 
exposing  to  exceed  the  Agency's  level  of 
concern,  as  shown  in  the  following 
Table  5: 


Table  5.— Aggregate  Risk  Assessment  for  Short-Term  Exposure  to  Iodosulfuron-Methyl-Sodium  and 

Metsulfuron-Methyl 


Populatkm  subgroup 

Aggregate 

MOE  (Food 

+  residen- " 

tial) 

Aggregate 
level  of  con- 
cem  (LOC) 

1 T 

Surface            Ground          Short-term 
water  EEC       water  EEC         DWLOC 
(ppb)              (ppb)              (ppb) 

1 

U.S.  populatk>n— all 

5.6e+05 

1,000 

0.338 

0.105            1  7e+03 

All  infants  (<1  year  okl) 

2.5e+05 

1,000 

0338 

0.105 

47e+02 

Children  (1-6  years  old) 

1.5e+05 

1,000 

0.338 

0.105           4.6e+02 

. 1 . 

Children  (7-12  years  oW) 

2.1e+05 

1,000 

0.338 

i 

0.105 

4  7e+02 

Females  (13-50  years  old) 

7.7e+05 

1,000 

0.338 

0.105 

1.5e+03 

Males  (13-19  years  old) 

5.1e+05 

1,000 

0.338 

0  105            1  7e+03 

Males  (20+  years  old) 

7.4e+05 

1.000 

0.338 

0  105            1.7e+03 

Seniors  (55+  years  okj) 

8.4e+05 

1,000 

0.338               0.105            1  7e+03 

4.  Intermediate-term  risk. 
lodosulfuron-methyl-sodiimi  is  not 
registered  for  use  on  any  sites  that 
would  result  in  residential  exposure. 
However,  for  the  purposes  of  this 
assessment,  iodosulfuron-methyl- 
sodiiun  and  metsulfuron-methyl  are 
being  considered  toxicologically 
equivalent.  Metsulfuron-methyl  is 
currently  registered  for  use  that  could 
result  in  intermediate-term  residential 
exposiire.  Therefore,  the  aggregate 
intermediate-term  assessment 
considered  exposure  from  food  (chronic 
dietary),  water,  and  residential  uses. 


Using  the  exposure  assumptions 
described  in  this  unit  for  intermediate- 
term  exposures.  EPA  has  concluded  that 
food  and  residential  exposiu-es 
aggregated  result  in  aggregate  MOEs  of 
l.le+04  for  all  U-S.  populations. 
9.6e+03  and  all  infants  (<1  year  old), 
3.9e+03  for  children  (1-6  years  old), 
6.6e+03  for  children  (7-12  years  old), 
1.7e+04  for  females  (13-50  years  old), 
l.Oe+04  for  males  (13-19  years  old), 
1.7e+04  for  males  (20+  years  old),  and 
2.0e+04  for  seniors  (55+  years  old). 
These  aggregate  MOEs  do  not  exceed  the 
Agency's  level  of  concern  for  food  and 
residential  uses.  In  addition. 


intermediate-term  DWLOCs  were 
calculated  and  compared  to  the  EECs  for 
chronic  exposure  of  iodosulfuron- 
methyl-sodium  and  metsulfuron-methyl 
in  ground  and  surface  water.  DWLCXls 
were  then  calculated  using  the 
following  default  body  weights  and 
drinking  water  consumption  figures: 
70kg/2L  (aduh  male),  60kg/2L  (adult 
female)  and  lOkg/lL  (infant/child). 
After  calculating  DWLOCs  and 
comparing  them  to  the  EECs  for  surface 
and  ground  water.  EPA  does  not  expect 
intermediate-term  aggregate  exposure  to 
exceed  the  Agency's  level  of  concern,  as 
shown  in  the  following  Table  6: 


Table  6.— Aggregate  Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  iodosulfuron-Methyl- 

SoDiuM  AND  Metsulfuron-Methyl 


Population  subgroup 

Aggregate 
MOE  (Food 
+  residen- 
tial) 

Aggregate 
level  of  con- 
cern (LOC) 

Surface 

water  EEC 

(ppb) 

Inter- 
Ground           mediate- 
water  EEC            term 
(ppb)              DWLOC 
(ppb) 

i — 

U.S.  populatk>n-^ll 

1.1e+04 

1,000               0.338 

0.105           2.6e+02 

All  infants  (<1  year  oM) 

9.6e+03 

1,000 

0.338 

0.105           7.3e+01 
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Table  6.— Aggregate  Aggregate  Risk  Assessment  for  Intermediate-Term  Exposure  to  Iodosulfuron-Methyl- 

SoDiuM  AND  Metsulfuron-Methyl— Continued 

1 

Population  sut)group 

Aggregate 
MOE  (Food 
+  residen- 
tial) 

Aggregate 
level  of  con- 
cern (LOG) 

Surface 

water  EEC 

(PPb) 

Ground 

water  EEC 

(PPb) 

Inter- 
mediate- 
term 
DWLOC 
(PPb) 

Children  (1-6  years  old) 

3.9e+03 

1,000 

0.338 

0.105 

6.0e+01 

Children  (7-1 2  years  old) 

6.6e-)03 

1,000 

0.338 

0.105 

6.9e+01 

Females  (13-50  years  old) 

1.7e+04 

1,000 

0.338 

0.105 

2.3e+02 

Males  (13-19  years  old) 

1.0e+04 

1000 

0.338 

0.105 

2.66402 

Males  (20-t-  years  old) 

1.7e+04 

1,000 

0.338 

0.105 

2.7e+02 

Seniors  (55+  years  old) 

2.0e+04 

1,000 

0.338 

0.105 

2.7e+02 

5.  Aggregate  cancer  risk  for  U.S. 
population.  Given  the  available  data,  it 
is  likely  that  iodosulfuron-methyl- 
sodium  does  not  pose  a  cancer  risk  to 
humans.  To  date,  cancer  studies  have 
proven  negative  and  metsulfuron- 
methyl  is  classified  as  Group  E  (not 
likely  human  carcinogen)  by  Agency. 
Other  registered  sulfonyl  urea 
compounds  have  also  been  found  to  be 
non-carcinogenic.  There  is  some 
uncertainty  here,  however,  due  to  the 
failure  to  test  at  a  high  enough  dose  in 
the  mouse  study.  Nonetheless,  given  the 
following  considerations,  even 
assuming  that  the  requested  cancer 
study  showed  that  iodosulfuron-methyl- 
sodium  has  some  carcinogenic 
potential,  EPA  concludes  that  the  cancer 
risk  from  exposure  to  iodosulfuron- 
methyl-sodium  is  negligible.  First, 
cancer  testing  at  relatively  high  doses 
has  already  had  negative  results,  so  the 
new  study,  at  worst,  could  show 
iodosulfuron-methyl-sodium  to  be  a 
relatively  weak  carcinogen.  Second, 
human  exposure  to  iodosulfuron- 
methyl-sodium  is  expected  to  be 
basically  non-existent.  Field  corn  will 
be  the  only  registered  use.  and  field 
com  is  only  consumed  by  animals  not 
humans.  Studies  have  shown  that  there 
is  no  reasonable  expectation  that  finite 
residues  of  iodosulfuron-methyl-sodium 
will  occur  in  livestock  commodities  as 

a  result  of  livestock  consuming 
iodosulfuron-methyl-sodium  -treated 
corn.  Finally,  there  are  no  residential 
uses  for  iodosulfuron-methyl-sodium. 

6.  Determination  of  safety.  Based  on 
these  risk  assessments,  EPA  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  to  the  general 
population,  and  to  infants  and  children 
from  aggregate  exposure  to 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  residues. 


IV.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

The  analytical  methods  used  to 
analyze  the  storage  stability,  field  trial, 
and  processing  samples  were  adequately 
validated  and  are  appropriate  for  data 
gathering  purposes.  The  proposed 
tolerance  enforcement  method  has  been 
adequately  validated  by  an  independent 
laboratory  and  was  forwarded  to  the 
Analytical  Chemistry  Laboratory  (ACL) 
for  petition  method  validation  (PMV). 
The  ACL  concludes  that  this  method 
using  HPLC/MS,  in  general,  meets  the 
requirements  for  a  residue  analytical 
method  for  tolerance  enforcement  as 
defined  in  the  Residue  Chemistry  Test 
Guidelines,  860.1340.  The  petitioner 
submitted  data  which  indicated  that 
iodosulfuron-methyl-sodium  and 
metsulfuron-methyl  are  not  adequately 
recovered  when  using  FDA  multiresidue 
method  protocols.  This  information  has 
been  forwarded  to  the  FDA. 

B.  International  Residue  Limits 

There  is  neither  a  Codex  proposal,  nor 
Canadian  or  Mexican  limits,  for  residues 
of  iodosulfuron-methyl-sodium  in/on 
field  corn.  Harmonization  is  not  an 
issue  for  this  petition. 

C.  Conditions 

EPA  is  able  to  successfully  validate 
the  proposed  field  com  enforcement 
method  and  concludes  that  the 
toxicological,  residue  chemistry,  and 
occupational/residential  databases  are 
sufficient  for  a  conditional  field  corn 
registration.  The  following  data  are 
being  required  to  confirm  the  results  of 
the  studies  already  reviewed  by  the 
Agency  and/or  to  complete  the  database 
requirements  prior  to  approval  of  an 
unconditional  registration  of 
iodosulfuron-methyl-sodium: 


i.  Acute  Neurotoxicity  Study — to 
confirm  the  clinical  signs  of 
neurotoxicity. 

ii.  28-Day  Inhalation  Toxicity  Study  - 
for  further  characterization  of  inhalation 
hazard  for  risk  assessment;  the  protocol 
for  the  existing  90-day  inhalation 
toxicity  study  (OPPTS  870.3465}  should 
be  followed  with  the  exposure 
(treatment)  ending  after  28  days,  instead 
of  90  days. 

iii.  21-Day  Dermal  Toxicity  Study 

iv.  Developmental  Toxicity  Study  in 
Rabbits 

v.  Carcinogenicity  Study  in  Mice 

V.  Conclusion 

Therefore,  the  tolerance  is  established 
for  residues  of  iodosulfuron-methyl- 
sodium.  methyl  4-iodo-2-[3-(4-methoxy- 
6-methyl-1.3,5  triazin-2- 
yl)ureidosulfonyllbenzoate,  sodium  salt, 
in  or  on  corn,  field,  grain  at  0.03  ppm; 
corn,  field,  forage  at  0.05  ppm;  and  com, 
field,  stover  at  0.05  ppm. 

VI.  Ob|ections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA.  as 
amended  by  the  FQPA.  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  178. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
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However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  To  Do  To  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  jnust  identify  docket  control 
number  OPP-2002-0141  in  the  subject 
line  on  the  first  page  of  your 
submission.  All  requests  must  be  in 
writing,  and  must  be  mailed  or 
delivered  to  the  Hearing  Clerk  on  or 
before  November  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to,  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  writh  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procediues  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  yoxu-  written  request  to:  Office  of 
the  Hearing  Clerk  {1900C), 
Environmental  Protection  Agency,  1200 
Permsylvania  Ave.,  NW.,  Washington, 
DC  20460.  You  may  also  deliver  your 
request  to  the  Office  of  the  Hearing 
Clerk  in  Rm.  104,  Crystal  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA. 
The  Office  of  the  Hearing  Clerk  is  open 
from  8  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
telephone  niunber  for  the  Office  of  the 
Hearing  Clerk  is  (703)  603-0061. 

2.  T^erance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180,33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accoimting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 


additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697,  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Permsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 
mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VI. A,,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  docket  ID  number 
OPP-2002-0141  to:  Public  Information 
and  Records  Integrity  Branch, 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs,  Environmentkl  Protection 
Agency,  1200  Permsylvania  Ave..  NW.. 
Washington,  DC  20460.  In  person  or  by 
courier,  bring  a  copy  to  the  location  of 
the  PIRIB  described  in  Unit  I.B.2.  You 
may  also  isend  an  electronic  copy  of 
yoiu"  request  via  e-mail  to:  opp- 
docket®epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCn  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  maimer  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 


Vn.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  a  tolerance 
under  FFDCA  section  408(d)  in 
response  to  a  petition  submitted  to  the 
Agency.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  under  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735, 
October  4. 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  mle  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  28355.  May 
22.  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq..  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104—4).  Nor  does  it  require  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629,  Febmary  16. 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23. 1997). 
'This  mle,  however,  has  been  repealed. 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  voluntary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1 995 
(NTTAA),  Public  Law  104-113,  section 
12(d)  (15  U.S.C.  272  note).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  petition 
under  FFDCA  section  408(d),  such  as 
the  tolerance  in  this  final  mle,  do  not 
require  the  issuance  of  a  proposed  rule, 
the  requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entiUed 
FederalismlM  FR  43255.  August  10, 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accountable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
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development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States. 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regulates  growers,  food 
processors,  food  handlers  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 
by  Congress  in  the  preemption 
provisions  of  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  PR 
67249,  November  6,  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
ofHcials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Vni.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act.  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 


rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection, 
Administrative  practice  and  procedure. 
Agricultural  commodities,  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 

Dated:  September  3,  2002. 
James  Jones, 

Acting  Director.  Office  of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— [AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 

374. 

2.  Section  180.580  is  added  to  read  as 
follows: 

§  1 80.580    lodosutf uron-Methyl-Sodium; 
tolerances  for  residues. 

(a)  General.  Tolerances  are 
established  for  residues  of  the  herbicide 
lodosulfuron-Methyl-Sodium  (methyl  4- 
iodo-2-l3-(4-methoxy-6-methyl-l,3,5 
triazin-2-yl)ureidosulfonyl]benzoate, 
sodium  salt]  in  or  on  the  following 
commodities: 


Commodity 


Parts  per  million 


Corn,  field,  forage  0.05 

Com,  field,  grain  0.03 

Com.  field,  stover 0.05 


(b)  Section  18  emergency  exemptions. 
[Reserved] 

(c)  Tolerances  with  regional 
registrations.  (Reserved] 

(d)  Indirect  or  inadvertent  residues. 
[Reserved] 

[FR  Doc.  02-23086  Filed  9-10-02;  8:45  am] 

BILLING  CODE  6560-50-S 


DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Parts  1200, 1201, 1241, 1242, 
1243,  and  1244 

[STB  Ex  Parte  No.  636] 

Accounts,  Records,  and  Reports — 
Technical  Amendments 

AGENCY:  Surface  Transportation  Board, 

DOT. 

ACTION:  Final  rules. 

SUMMARY:  The  Surface  Transportation 
Board  (Board)  amends  regulations 
concerning  accounts,  records,  and 
reports  (Subchapter  C)  to  reflect  current 


agency  organizational  components, 
account  titles  and  accounting 
references.  In  addition.  General 
Instruction  1-18,  Distribution  of 
expenses  for  material,  tools,  fuel, 
lubricants,  purchased  services  and 
general,  which  was  inadvertently 
omitted  in  recent  publications  of  the 
accounting  regulations,  is  added. 
EFFECTIVE  DATE:  These  rules  are  effective 
September  30,  2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Aguiar,  (202)  565-1527.  [Federal 
Information  Relay  Service  (FIRS)  for  the 
hearing  impaired:  1-800-877-8339.) 
SUPPLEMENTARY  INFORMATION:  Because 
these  changes  merely  update  obsolete 
references  in  the  regulations  or 
otherwise  make  revisions  that  are  not 
substantive,  we  find  good  cause  to 
dispense  with  notice  and  comment.  5 
U.S.C.  553(b)(3)  (A)  and  (B).  These 
changes  will  be  incorporated  into  the 
next  edition  of  the  Code  of  Federal 
Regulations. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Pursuant  to  5  U.S.C.  605(b),  we 
conclude  that  our  action  will  not  have 
a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
within  the  meaning  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects 

49  CFR  Part  1200 

Common  carriers,  Uniform  System  of 
Accounts. 

49  CFR  1201 

Railroads,  Uniform  System  of 
Accounts. 

49  CFR  1241 

Railroads,  Reporting  and 
recordkeeping  requirements. 

49  CFR  1242 

Railroads,  Taxes. 

49  CFR  1243 

Railroads,  Reporting  and 
recordkeeping  requirements. 

49  CFR  1244 

Freight,  Railroads,  Reporting  and 
recordkeeping  requirements. 

Decided:  August  28,  2002. 
By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 

Vernon  A.  Williams, 

Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  title  49,  chapter  X,  parts  1200, 
1201,1241,1242,  1243,  and  1244  of  the 
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Code  of  Federal  Regulations  are 
amended  as  follows: 

PART  1200-OENERAL  ACCOUNTING 
REGULATIONS  UNDER  THE 
INTERSTATE  COMMERCE  ACT 

1.  The  authority  citation  for  part  1200 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721. 11142. 11143. 
11144, 11145. 

i1200^    [AmMidwf] 

2.  In  §  1200.2  remove  "Bureau  of 
Accoimts"  and  add  in  its  place  "Office 
of  Economics,  Environmental  Analysis, 
and  Administration"  and  remove 
"Biu«au"  and  add  in  its  place  "Office" 
each  place  it  appears. 

PART  1201— RAILROAD  COMPANIES 

1.  The  authority  citation  for  part  1201 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  553  and  49  U.S.C. 
11142  and  11164. 

Subpart  A— Unlfonn  System  of 
Accounts 

2.  Remove  "Commission"  and  add  in 
its  place  "Board"  in  paragraph  (b)(2)  of 
General  Instruction  1-1  Classification  of 
carriers. 

3.  Remove  "{see  definition  20(e))"  and 
add  in  its  place  "{see  definition  17(e))" 
in  paragraph  (a)  of  General  Instruction 
1-10  Accounting  for  income  taxes. 

4.  Remove  "{see  definition  20)"  and 
add  in  its  place  "{see  definition  17)"  in 
paragraph  (b)  of  General  Instruction  1- 
10  Accounting  for  income  taxes. 

5.  Add  General  Instruction  1-18  to 
read  as  follows: 

1-18    Distribution  of  expenses  for 
material,  tools,  fuel,  lubricants, 
purchased  services  and  general,  (a) 
These  expenses  shall  be  assigned 
directly  to  activities  based  Qp  usage 
whenever  possible. 

(b)  When  it  is  necessary  to  apportion 
these  expenses  to  two  or  more  activities 
they  shall  be  equitably  apportioned  only 
to  the  activities  in  which  they  are 
actually  used  or  to  the  activities  they 
support. 

6.  In  part  1201,  remove  "Instruction 
3-2"  and  add  in  its  place  "Instruction 
1-18"  wherever  it  appears. 

7.  Remove  "Extraordinary  Items,"  and 
add  in  its  place  "Extraordinary  Items 
(net),"  in  paragraph  (b)  of  income 
account  551  Miscellaneous  income 
charges. 

8.  Remove  "[See  definition  20(e)]" 
and  add  in  its  place  "[See  definition 
17(e)]"  in  paragraph  (a)  of  income 
account  557  Provision  for  deferred 
taxes. 


9.  Remove  "{see  definition  23(a))"  and 
add  in  its  place  "{see  definition  32(a))" 
in  income  account  560  Income  or  loss 
fi'om  operations  of  discontinued 
segments. 

10.  In  Form  of  Income  Statement 
following  income  accoimt  592 
Cumulative  effect  of  changes  in 
accounting  principles  make  the 
following  revisions: 

i.  Remove  "502  Railway  operating 
revenues  (amortization  of  deferred 
transfers  from  government  authorities" 
and  add  in  its  place  "503  Railway 
operating  revenues  (amortization  of 
deferred  transfers  from  govenmient 
authorities)." 

ii.  Remove  "518  Contributions  from 
other  companies"  and  add  in  its  place 
"518  Reimbursements  received  imder 
contracts  and  agreements." 

iii.  Remove  "550  Income  transferred 
to  other  companies"  and  add  in  its  place 
"550  Income  transferred  under  contracts 
and  agreements." 

iv.  Remove  "557  Provision  for 
deferred  income  taxes"  and  add  in  its 
place  "557  Provision  for  deferred 
taxes." 

11.  Remove  "(see  definition  24)"  and 
add  in  its  place  "(see  definition  10)"  in 
account  explanation  703  Special 
Deposits. 

12.  Remove  "account  636000"  and 
add  in  its  place  "accoimt  63-60-00"  in 
paragraph  (a)  of  account  explanation 
709.5  Allowance  for  imcoUectible 
accounts. 

13.  In  account  explanation  712 
Material  and  supplies: 

(i)  Remove  "account  656000"  and  add 
in  its  place  "account  65-60-00"  in 
paragraph  (a). 

(ii)  Remove  "(See  definition  17, 
Salvage  value.]"  and  add  in  its  place 
"{See  definition  31,  Salvage  value.]"  in 
paragraph  (b). 

14.  Remove  "(see  definition  24)"  and 
add  in  its  place  "(see  definition  10)"  in 
Note  D  to  accoimt  explanation  717 
Other  funds. 

15.  Remove  the  two  references  to 
"{also  see  definition  4)"  and  add  in  their 
place  "{also  see  definition  5(a))"  in 
account  explanation  721  Investments 
and  advances. 

16.  Remove  "(See  definition  9.)"  and 
add  in  its  place  "(See  account  14.)"  in 
paragraph  (b)  of  account  explanation 
743  Other  deferred  debits. 

17.  Note  B  to  account  explanation  765 
Funded  debt  immatured  is  revised  to 
read  as  follows: 

§  765    FundMl  debt  unmaturML 

***** 


Note  B:  See  definitions  3,  actually  issued: 
4.  actually  outstanding;  25,  nominally  issued: 
and  26,  nominally  outstanding. 

18,  Remove  "Definition  20"  and  add 
in  its  place  "Definition  17"  in  Note  A 
to  account  explanation  786 
Accumulated  deferred  income  tax 
credits. 

19.  Note  D  to  account  explanation  791 
Capital  stock  is  revised  to  read  as 
follows: 

§791    Capital  stock. 


Note  D:  See  definitions  3,  actually  issued; 
4,  actually  outstanding:  25.  nominally  issued; 
and  26.  nominally  outstanding. 

Subpart  B — Branch  Line  Accounting 
System 

20.  Remove  "ICG's"  and  add  in  its 
place  "STB's"  in  the  definition  of 
"Account"  in  instruction  900 
Definitions. 

21.  Remove  the  definition  of  "RSPO" 
in  instruction  900  Definitions. 

22.  Remove  "(49  CFR  Part  1155)" 
fi'om  paragraph  (a)  of  instruction  910 
Purpose  and  scope. 

23.  Remove  paragraph  (b)  and  remove 
paragraph  designation  (a)  of  instruction 
910  Purpose  and  scope. 

24.  Remove  the  last  sentence  of 
paragraph  (a)(2)  from  instruction  920 
Collection  of  data. 

25.  Remove  the  last  sentence  of 
paragraph  (a)(4)  fix>m  instruction  920 
Collection  of  data. 

26.  The  first  sentence  of  paragraph  (b) 
of  instruction  920  Collection  of  data  is 
revised  to  read  as  follows: 

§920    Coil«ction  of  data. 

***** 

(b)  *   *   *  The  data  collected  shall 
include  the  items  of  revenue,  expense, 
and  service  units  which  are  specified  in 
49  CFR  1152,  as  described  in  the 

account  texts  listed  in  section  950. 

*  *   • 

27.  Paragraph  (d)  of  instruction  930 
Publication  of  data  is  revised  to  read  as 
follows: 

§930    Publication  of  data. 

***** 

(d)  Waivers  and  modifications.  The 
STB's  Office  of  Economics, 
Environmental  Analysis,  and 
Administration  may,  with  respect  to 
individual  requests,  upon  good  cause 
shown,  waive  or  modify  any 
requirement  of  this  section  not  required 
by  law. 

28.  Remove  "Commission"  and  add  in 
its  place  "Board"  in  the  text  of  account 
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12-34-00,  Fringe  benefits  not  included 
in  cogapensation — transportation — 
specialized  services:  Freight. 

29.  Remove  "Commission"  and  add  in 
its  place  "Board"  in  the  text  of  account 
61-34-XX,  Other  expenses — 
transportation — specialized  services: 
Freight. 

PART  1241— ANNUAL,  SPECIAL,  OR 
PERIODIC  REPORTS— CARRIERS 
SUBJECT  TO  PART  I  OF  THE 
INTERSTATE  COMMERCE  ACT 

1.  The  authority  citation  for  part  1241 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  11145. 
§1241.11    [Amended] 

2.  Remove  "Bureau  of  Accounts"  and 
add  in  its  place  "Office  of  Economics, 
Environmental  Analysis,  and 
Administration"  in  §  1241.11(a). 

PART  1242— SEPARATION  OF 
COMMON  OPERATING  EXPENSES 
BETWEEN  FREIGHT  SERVICE  AND 
PASSENGER  SERVICE  FOR 
RAILROADS  1 

1.  The  authority  citation  for  part  1242 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  721,  11142. 
§1242.00    [Amended] 

2.  Remove  "(§1240.1  of  this  chapter)" 
in  §  1242.00.  | 

PART  1243— QUARTERLY  OPERATING 
REPORTS— RAILROADS 

1.  The  authority  citation  for  part  1243 
continues  to  read  as  foUows: 

Authority:  49  U.S.C.  721,  11145. 
§1243.1    [Amended] 

2.  to  §1243.1: 

i.  Remove,  "as  defined  in  §  1240.1  of 
this  chapter,"  and 

ii.  Remove  "Bureau  of  Accounts"  and 
add  in  its  place  "Office  of  Economics, 
Environmental  Analysis,  and 
Administration". 

§1243.2    [Amended] 

3.  In  §  1243.2  remove  "as  defined  in 
§  1240.1  of  this  chapter,"  and  remove 
"Bureau  of  Accoimts"  and  add  in  its 
place  "Office  of  Economics, 
Environmental  Analysis,  and 
Administration". 

PART  1244— WAYBILL  ANALYSIS  OF 
TRANSPORTATION  OF  PROPERTY- 
RAILROADS 

1.  The  authority  citation  for  part  1244 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  721.  10707,  11144, 
11145. 

§1244.9    [Amended] 

2.  In  §1244.9: 

i.  Remove  "The  Director  of  the  Office 
of  Transportation  Analysis"  and  add  in 
its  place  "The  Director  of  the  Office  of 
Economics,  Environmental  Analysis, 
and  Administration"  wherever  it 
appeeus. 

ii.  Remove  "Office  of  Transportation 
Analysis"  and  add  in  its  place  "Office 
of  Economics,  Environmental  Analysis, 
and  Administration"  in  (d)(2),  and 

iii.  Remove  "Director,  Office  of 
Transportation  Analysis"  and  add  in  its 
place  "Director,  Office  of  Economics, 
Environmental  Analysis,  and 
Administration"  wherever  it  appears. 

[FR  Doc.  02-22724  Filed  9-10-02;  8:45  am] 
BILUNG  CODE  4915-00-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  660 

[Docket  No.  020430101-2101-01;  I.D. 
082802B] 

Fisheries  Off  West  Coast  States  and  in 
the  Western  Pacific;  West  Coast 
Salmon  Fisheries;  Inseason  Action  No. 
9— Closure  and  Reopening  of  the 
Recreational  Fishery  From  Cape 
Falcon  to  Humbug  Mountain,  OR 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Closure;  request  for  comments. 

SUMMARY:  NMFS  announces  that  the 
recreational  selective  fishery  for  marked 
hatchery  coho  salmon  in  the  area  from 
Cape  Falcon,  OR  to  Humbug  Mountain, 
OR  was  closed  at  midnight  on  August  1, 
2002.  The  Northwest  Regional 
Administrator,  NMFS  (Regional 
Administrator),  determined  that  the 
quota  of  22,500  marked  hatchery  coho 
had  been  reached.  The  recreational 
fishery  for  all  salmon  except  coho  then 
reopened  on  August  2,  2002,  for  the  area 
from  Cape  Falcon,  OR  to  Humbug 
Mountain,  OR  as  scheduled  in  the  2002 
annual  management  measures.  This 
action  was  necessary  to  conform  to  the 
2002  management  goals. 
DATES:  Closure  of  the  selective  fishery 
for  marked  hatchery  coho  in  the  area 
from  Cape  Falcon,  OR  to  Himibug 
Moimtain,  OR  effective  2359  hours  local 
time  (l.t.),  August  1,  2002;  Reopening 


the  recreational  fishery  for  all  salmon 
except  coho  in  the  area  from  Cape 
Falcon,  OR  to  Himibug  Mountain,  OR 
effective  0001  hours  l.t.,  August  2,  2002. 
Comments  will  be  accepted  through 
September  26,  2002. 
ADDRESSES:  Comments  on  these  actions 
must  be  mailed  or  faxed  to  D.  Robert 
Lohn,  Regional  Administrator, 
Northwest  Region,  NMFS,  NOAA.  7600 
Sand  Point  Way  NE.,  Bldg.  1,  Seattle, 
WA  98115-0070,  facsimile  206-526- 
6376;  or 

Rod  Mclnnis,  Acting  Regional 
Administrator,  Southwest  Region, 
NMFS,  NOAA,  501  W.  Ocean  Blvd., 
Suite  4200,  Long  Beach,  CA  90802- 
4132,  facsimile  562-980-4018. 

Comments  will  not  be  accepted  if 
submitted  via  e-mail  or  the  Internet. 
Information  relevant  to  this  document  is 
available  for  public  review  during 
business  hoiirs  at  the  Office  of  the 
Regional  Administrator,  Northwest 
Region,  NMFS. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  Wright,  206-526-6140. 
SUPPLEMENTARY  INFORMATION:  The 
Regional  Administrator  closed  the 
recreational  selective  fishery  for  marked 
hatchery  coho  in  the  area  from  Cape 
Falcon,  OR  to  Humbug  Motmtain,  OR 
effective  at  midnight  on  Thursday, 
August  1,  2002.  Information  provided 
on  July  29,  2002,  estimated  that  the 
quota  of  22,500-marked  coho  salmon 
would  be  reached  by  August  1,  2002. 
Automatic  season  closures  based  on 
quotas  are  authorized  by  regulations  at 
50  CFR  660.409(a)(1).  The  recreational 
fishery  for  cdl  salmon  except  coho 
reopened  on  August  2,  2002,  as 
scheduled  in  the  2002  annual 
management  measures. 

In  the  2002  annual  management 
measures  for  ocean  salmon  fisheries  (67 
FR  30616,  May  7,  2002),  NMFS 
announced  Aat  the  recreational 
selective  fishery  for  marked  hatchery 
coho  in  the  area  bom  Cape  Falcon,  OR 
to  Humbug  Mountain,  OR  would  open 
on  JiUy  7,  2002,  through  the  earlier  of 
August  4,  2002,  or  the  attainment  of  a 
22,500-marked  coho  quota,  and  the  all 
salmon  except  coho  season  would  then 
reopen  the  earlier  of  August  5,  2002,  or 
the  attainment  of  the  marked  coho 
quota. 

On  July  29,  2002,  the  Regional 
Administrator  consulted  with 
representatives  of  the  Pacific  Fishery 
Management  Council  and  Oregon 
Department  of  Fish  and  Wildlife 
(ODFW)  by  conference  call.  Information 
related  to  catch  to  date,  the  coho  catch 
rate,  and  effort  data  indicated  that  it  was 
likely  that  the  quota  would  be  reached 
by  August  1,  2002.  As  a  result,  the  State 
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of  Oregon  recommended,  and  the 
Regional  Administrator  concurred,  that 
the  recreational  selective  fishery  for 
marked  hatchery  coho  in  the  area  from 
Cape  Falcon,  OR  to  Humbug  Moimtain, 
OR  close  effective  at  midnight  on 
Thursday,  August  1,  2002,  with  the  all 
salmon  except  coho  fishery  reopening 
on  August  2,  2002.  All  other  regulations 
that  apply  to  this  fishery  remain  in 
effect  as  aniiounced  in  die  2002  annual 
management  measures  and  subsequent 
inseason  actions. 

The  Regional  Administrator 
determined  that  the  best  available 
information  indicated  that  the  catch  and 
effort  data,  and  projections,  supported 
the  above  inseason  action  recommended 
by  the  ODFW.  The  states  manage  the 
fisheries  in  state  waters  adjacent  to  the 
areas  of  the  U.S.  exclusive  economic 
zone  in  accordance  with  this  Federal 
action.  As  provided  by  the  inseason 
notice  procedures  of  50  CFR  660.411, 
actual  notice  to  fishers  of  the  above 
described  action  was  given  prior  to  the 
effective  date  by  telephone  hotiine 
number  206-526-6667  and  800-662- 
9825,  and  by  U.S.  Coast  Guard  Notice  to 


Mariners  broadcasts  on  Channel  16 
VHF-FM  and  2182  kHz. 

This  action  does  not  apply  to  other 
fisheries  that  may  be  operating  in  other 
areas. 

Classification 

The  Assistant  Administrator  for 
Fisheries,  NOAA  (AA),  finds  that  good 
cause  exists  for  this  notification  to  be 
issued  without  affording  prior  notice 
and  opportunity  for  public  comment 
under  5  U.S.C.  553(b)(B),  or  delaying  the 
effectiveness  of  this  rule  for  30  days 
under  5  U.S.C.  553(d)(3),  because  such 
notification  and  delay  would  be 
impracticable  and  contrary  to  the  public 
interest.  As  previously  noted,  actual 
notice  of  this  action  was  provided  to 
fishers  tiirough  telephone  hotline  and 
radio  notification.  This  action  complies 
with  the  requirements  of  the  annual 
management  measures  for  ocean  salmon 
fisheries  (67  FR  30616,  May  7,  2002) 
and  the  West  Coast  Salmon  Plan.  Prior 
notice  and  opportimity  for  public 
comment  is  impracticable  because 
NMFS  and  the  state  agencies  have 
insufficient  time  to  allow  for  prior 


notice  and  the  opportunity  for  public 
comment  between  the  time  the  fishery' 
catch  and  effort  data  are  collected  to 
determine  the  extent  of  the  fisheries, 
and  the  time  the  fishery  closure  must  be 
implemented  to  avoid  exceeding  the 
quota.  Moreover,  such  prior  notice  and 
the  opportimity  for  public  comment  is 
contrary  to  the  public  interest  because 
not  closing  the  fishery  upon  attainment 
of  the  quota  would  allow  the  quota  to 
be  exceeded,  resulting  in  fewer 
spav^rning  fish  and  reduced  yield  of  the 
stocks.  The  30-day  delay  in 
effectiveness  required  under  U.S.C. 
553(d)(3)  is  also  hereby  waived  due  to 
the  inmiediate  need  to  stop  a  fishery 
upon  attainment  of  a  quota. 

This  action  is  authorized  by  50  CFR 
660.409  and  660.411  and  is  exempt  from 
review  under  Executive  Order  12866. 

Authority:  16  U.S.C.  1801  et  seq. 
Dated:  September  5,  2002. 
Virginia  M.  Fay, 

Acting  Director.  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Senice. 
[FR  Doc.  02-23096  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  3510-22-S 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
mles. 


OFRCE  OF  PERSONNEL 
MANAGEMENT 

5  CFR  Part  531 
RIN  3206-AJ62  ' 

Locality  Pay  Areas 

AGENCY:  Office  of  Personnel 

Management. 

ACTION:  F'roposed  rule. 

SUMMARY:  The  Office  of  Personnel 
Management  is  issuing  proposed 
regulations  to  tie  the  metropolitan  area 
portion  of  locality  pay  area  boundaries 
to  the  geographic  scope  of  Metropolitan 
Statistical  Area  and  Consolidated 
Metropolitan  Statistical  Area  definitions 
that  are  contained  in  the  attachments  to 
Office  of  Management  and  Budget 
Bulletin  99-04. 

DATES:  We  must  receive  comments  on  or 
before  November  12,  2002. 
ADDRESSES:  Send  or  deliver  comments 
to  Donald  J.  Winstead,  Assistant 
Director  for  Compensation 
Administration,  Workforce 
Compensation  and  Performance  Service, 
Office  of  Personnel  Management,  Room 
7H31,  1900  E  Street.  NW.,  Washington, 
DC  20415-8200;  FAX:  (202)  606-4264; 
or  e-mail:  payleave@opm.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Allan  Heame,  (202)  606-2838;  FAX: 
(202)  606-4264;  e-mail: 
payIeave@opm.gov. 

SUPPLEMENTARY  INFORMATION:  Section 
5304(f)  of  title  5,  United  States  Code, 
authorizes  the  President's  Pay  Agent 
(the  Secretary  of  Labor,  the  Director  of 
the  Office  of  Management  and  Budget 
(OMB),  and  the  Director  of  the  Office  of 
Persoimel  Management  (OPM))  to 
determine  appropriate  pay  localities. 
The  Pay  Agent  must  give  thorough 
consideration  to  the  views  and 
recommendations  of  the  Federal  Saleiry 
Coimcil,  a  body  composed  of  experts  in 
the  fields  of  labor  relations  and  pay 
policy  and  representatives  of  Federal 
employee  organizations.  The  President 
appoints  the  members  of  the  Federal 
Salary  Council,  who  submit  annual 


recommendations  to  the  President's  Pay 
Agent  about  the  locality  pay  program  for 
General  Schedule  employees.  The 
establishment  or  modification  of  pay 
area  boundaries  must  conform  with  the 
notice  and  comment  provisions  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553). 

Based  on  the  Council's 
recommendations  in  1993,  the  Pay 
Agent  approved  using  Metropolitan 
Statistical  Area  (MSA)  and  Consolidated 
Metropolitan  Statistical  Area  (CMSA) 
definitions  as  the  basis  for  defining 
locality  pay  areas.  OMB  defines  MSAs 
and  CMSA!s  based  on  population  size, 
population  density,  and  commuting 
patterns.  The  Council  also 
recommended  and  the  Pay  Agent 
approved  criteria  for  adding  adjoining 
areas  to  locality  pay  areas  that  are  not 
already  part  of  the  MSA  and  CMSA  as 
defined  by  OMB.  Under  our  current 
regulations,  the  metropolitan  area 
portion  of  locality  pay  areas  changes 
automatically  when  OMB  revises  its 
metropolitan  area  definitions. 

In  October  2000,  the  Federal  Salary 
Council  recommended  that  the  Pay 
Agent  revise  the  regulations  to  hold  the 
cvurent  MSA  or  CMSA  portion  of 
locality  pay  areas  constant  until  the  Pay 
Agent  and  the  Federal  Salary  Council 
have  an  opportunity  to  review  new 
metropolitan  area  definitions  and  new 
commuting  patterns  and  other  data  from 
the  2000  census.  OMB  plans  to 
substantially  revise  its  metropolitan  area 
definitions  in  2003  based  on  new  census 
data  and  new  criteria.  The  Council  also 
recommended  that  the  Pay  Agent 
continue  to  monitor  counties  adjacent  to 
locality  pay  areas  during  this  period  and 
make  minor  adjustments  in  pay  area 
boimdaries  if  a  particularly  egregious 
situation  justifies  such  action. 

Under  the  proposed  rule,  locality  pay 
areas  would  no  longer  change 
automatically  if  OMB  changes 
metropolitan  area  definitions.  The  new 
reference  to  the  geographic  scope  of  an 
MSA  or  CMSA  is  to  make  certain  that 
locality  pay  area  boundaries  are  not 
affected  by  county  name  changes  or 
revisions  to  counties  within  the  original 
geographic  scope  of  the  MSA.  Dade 
County,  FL,  changed  its  name  to  Miami- 
Dade  County,  and  the  County  of 
Broomfield,  CO,  was  recently  created 
out  of  portions  of  Adams,  Boulder, 
Jefferson,  and  Weld  Counties.  All  of 
these  areas  were  already  within  the 


geographic  scope  of  the  Miami  or 
Denver  CMSA,  as  listed  in  attachments 
to  OMB  Bulletin  99-04,  and  remain 
covered  by  the  existing  locality  pay 
areas. 

A  full  listing  of  locality  pay  areas  is 
at  http://opm.gov/oca/02tables/ 
locdef.htm.  The  proposed  change  to 
hold  constant  the  metropolitan  area 
portion  of  locality  pay  areas  would  have 
no  effect  on  current  locality  pay  area 
boundaries  or  locality  rates. 

E.G.  12866,  Regulatory  Review 

The  Office  of  Management  and  Budget 
has  reviewed  this  rule  in  accordance 
with  E.0. 12866. 

Regulatory  Flexfliility  Act 

I  certify  that  these  regulations  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
because  they  would  apply  only  to 
Federal  agencies  and  employees. 

List  of  Subjects  in  5  CFR  Part  531 

Government  employees,  Law 
enforcement  officers,  Wages. 

U.S.  OfHce  of  Personnel  Management. 

Kay  Coles  James, 

Director. 

Accordingly,  OPM  is  proposing  to 
amend  5  CFR  part  531  as  follows: 

PART  531— PAY  UNDER  THE 
GENERAL  SCHEDULE 

1.  The  authority  citation  for  part  531 
continues  to  read  as  follows: 

Authority:  5  U.S.C,  5115,  5307,  and  5338; 
sec.  4  of  Pub.  L.  103-89, 107  Stat.  981;  and 
E.O.  12748,  56  PR  4521,  3  CFR  1991  Comp.. 
p.  316; 

Subpart  B  also  issued  under  5  U.S.C. 
5303(g),  5333,  5334(a).  and  7701(b)(2); 

Subpart  C  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  sections  302  and  404  of  the 
Federal  Employees  Pay  Comparability  Act  of 
1990  (FEPCA),  Pub.  L.  101-509,  104  Stat. 
1462  and  1466;  and  section  3(7)  of  Pub.  L. 
102-378,  106  Stat.  1356; 

Subpart  D  also  issued  under  5  U.S.C. 
5335(g)  and  7701(b)(2); 

Subpart  E  also  issued  under  5  U.S.C.  5336; 

Subpart  F  also  issued  under  5  U.S.C.  5304, 
5305(g)(1),  and  5553;  E.0. 12883,  58  FR 
63281,  3  CFR,  1993  Comp.,  p.  682;  and  E.O. 
13106,  63  FR  68151,  3  CFR,  1998  Comp.,  p. 
224; 

Subpart  G  also  issued  under  5  U.S.C.  5304, 
5305,  and  5553;  section  302  of  FEPCA,  Pub. 
L.  101-509, 104  Stat.  1462;  and  E.O.  12786, 
56  FR  67453.  3  CFR,  1991  Comp.,  p.  376. 


I 
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Sul>part  F— Locality-Based 
Comparability  Payments 

***** 

2.  In  §  531.602,  the  definitions  of 
CMSA  and  MSA  are  revised  to  read  as 
follows: 

§531.603    Definitions 

***** 

CMSA  means  the  geographic  scope  of 
a  Consolidated  Metropolitan  Statistical 
Area,  as  defined  by  the  Office  of 
Management  and  Budget  (OMB)  in  List 
II  of  the  attachments  to  OMB  Bulletin 
99-04. 
***** 

MSA  means  the  geographic  scope  of  a 
Metropolitan  Statistical  Area,  as  defined 
by  the  Office  of  Management  and 
Budget  (OMB)  in  List  I  of  the 
attachments  to  OMB  Bulletin  99-04. 
***** 

3.  hi  §  531.606,  paragraph  (g)  is 
revised  to  read  as  follows: 

§  531 .606    Administration  of  locality  rates 
of  pay. 

*,**** 

(g)  In  the  event  of  a  change  in  the 
geographic  coverage  of  a  locality  pay 
area,  the  effective  date  of  the  change  in 
an  employee's  entitlement  to  a  locality 
rate  of  pay  under  this  subpart  is  the  first 
day  of  the  first  applicable  pay  period 
begiiming  on  or  after  the  date  on  which 
the  change  in  geographic  coverage 
becomes  effective. 
***** 

IFR  Doc.  02-23061  Filed  9-10-02;  8:45  am] 
BILLING  CODE  6325-39-M 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  948 

[Docltet  No.  FV02-948-2  PR] 

Irish  Potatoes  Grown  in  Colorado; 
Reduction  of  Membership  on  the  Area 
No.  3  Colorado  Potato  Administrative 
Committee 

agency:  Agricultural  Marketing  Service, 

USDA. 

ACTION:  Proposed  rule. 

SUMMARY:  This  rule  invites  comments 
on  reducing  the  nimiber  of  members  on 
the  Area  No.  3  Colorado  Potato 
Administrative  Committee  (Committee) 
established  imder  the  Colorado  potato 
marketing  order  (order).  The  order 
regulates  the  handling  of  Irish  potatoes 
grown  in  Colorado  and  is  administered 
locally  by  the  Committee.  This  rule 
would  decrease  the  number  of  positions 


on  the  Committee  fi-om  five  producer 
and  four  handler  members  to  three 
producer  and  two  handler  members, 
respectively.  The  number  of  producers 
and  handlers  in  Area  No.  3  has 
decreased  significantly  in  recent  years 
and  the  industry  has  been  unable  to  fill 
several  positions  on  the  Committee. 
Reducing  Committee  membership 
would  allow  the  Committee  to  function 
more  effectively  while  still  providing 
equitable  representation  for  producers 
and  handlers. 

DATES:  Comments  must  be  received  by 
September  26,  2002. 
ADDRESSES:  Interested  persons  are 
invited  to  submit  written  comments 
concerning  this  proposal.  Comments 
must  be  sent  to  the  Docket  Clerk, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  hidependence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  Fax:  (202)  720-8938,  or 
E-mail:  moab.docketclerk@usda.gov.  All 
comments  should  reference  the  docket 
number  and  the  date  and  page  number 
of  this  issue  of  the  Federal  Register  and 
will  be  made  available  for  public 
inspection  in  the  Office  of  the  Docket 
Clerk  diuing  regular  business  hours,  or 
can  be  viewed  at  http:// 
www.ams.  usda.gov/fv/moab.html. 
FOR  FURTHER  INFORMATION  CONTACT: 
Teresa  Hutchinson,  Northwest 
Marketing  Field  Office,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1220 
SW  Third  Avenue,  suite  385,  Portland, 
Oregon  97204;  telephone:  (503)  326- 
2724,  Fax:  (503)  326-7440;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW.,  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491,  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS,  USDA,  1400  Independence 
Avenue  SW.,  STOP  0237,  Washington, 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
fay.Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  is  issued  imder  Marketing 
Agreement  No.  97  and  Order  No.  948, 
both  as  amended  (7  CFR  part  948), 
regulating  the  handling  of  Irish  potatoes 
grown  in  Colorado,  hereinafter  referred 
to  as  the  "order."  The  order  is  effective 
under  the  Agricultural  Marketing 
Agreement  Act  of  1937,  as  amended  (7 
U.S.C.  601-674),  hereinafter  referred  to 
as  the  "Act." 


The  Department  of  Agriculture 
(USDA)  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  proposal  has  been  reviewed 
under  Executive  Order  12988.  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  retroactive  effect.  This  proposal 
will  not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  would  decrease  the  number 
of  positions  on  the  Committee  from  five 
producer  and  four  handler  members  to 
three  producer  and  two  handler 
members,  respectively.  Each  position 
would  continue  to  have  an  alternate. 
The  Committee  has  been  unable  to  fill 
several  positions  on  the  Committee  and 
has  been  unable  to  conduct  business  at 
some  meetings  because  of  the  lack  of  a 
quorum.  Reducing  Committee 
membership  would  allow  the 
Committee  to  function  more  effectively 
while  still  providing  equitable 
representation  for  producers  and 
handlers. 

Section  948.50  of  the  order  establishes 
three  areas  within  the  State  of  Colorado 
and  provides  authority  for  the 
establishment  of  a  committee  to  be  the 
administrative  agency  for  each  area. 
This  section  further  provides  that  each 
area  committee  shall  be  comprised  of 
members  and  alternates  as  set  forth  in 
that  section  or  as  reestablished  by 
§948.53.  Section  948.53  provides 
authority  for  the  reestablishment  of  each 
area  committee. 

Section  948.150  of  the  order's 
administrative  rules  and  regulations 
prescribes  the  current  membership  on 
each  area  committee.  For  Area  No.  3,  the 
Committee  currently  consists  of  five 
producers  and  four  handlers.  Three 
producers  and  two  handlers  are  from 


Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11.  2002  /  Proposed  Rules  57539 


57538  Federal  Register / Vol.  67,  No.  176 /Wednesday,  September  11,  2002 / Proposed  Rules 


Weld  County,  and  two  producers  and 
two  handlers  are  from  all  other  counties 
in  Area  No.  3. 

At  its  meeting  on  June  13,  2002,  the 
Conunittee  did  not  have  enough 
members  in  attendance  to  constitute  a 
quorum.  Those  members  present 
recommended  that  a  mail  vote  be  held 
by  the  Committee  to  reduce  the  number 
of  positions  on  the  Committee  from  five 
producer  and  foiu*  handler  members  to 
three  producer  and  two  handler 
members,  respectively.  In  addition,  they 
recommended  the  removal  of  all 
requirements  that  positions  be  filled 
from  nominees  from  certain  counties.  A 
subsequent  mail  vote  to  all  Committee 
members  and  alternates  was  conducted. 
Seven  Committee  members  voted  in 
favor  of  this  change  and  one  member 
voted  against  it.  The  member  who  voted 
against  the  motion  supported 
suspension  of  regulations  because  of  the 
decline  in  the  size  of  the  industry'.  One 
handler  member  and  alternate  position 
was  not  voted  as  both  positions  are 
vacant. 

The  number  of  Area  No.  3  potato 
producers  and  handlers  has  decreased 
significantly  in  recent  years.  Reasons  for 
this  decline  include  low  potato  prices, 
water  shortages,  and  increasing 
production  costs.  With  a  total  of  only  1 3 
producers  and  handlers  (several 
producers  are  also  handlers),  the 
Committee  has  been  unable  to  fill  the  18 
positions  (nine  members  and  nine 
alternates)  on  the  Committee.  One 
member  and  six  alternate  positions  are 
currently  vacant.  This  has  resulted  in 
the  Committee  being  unable  to  conduct 
business  at  certain  meetings  because  of 
the  lack  of  a  quorum.  The  Committee 
does  not  believe  that  the  current 
requirement  that  only  producers  and 
handlers  from  specific  counties  may  be 
nominated  to  certain  positions  serves 
any  useful  purpose.  They  believe  that 
these  requirements  may,  in  some 
instances,  have  contributed  to  the 
difficulty  the  Committee  has  had  in 
filling  positions.  Reducing  Committee 
membership  would  allow  the 
Committee  to  function  more  effectively 
while  still  providing  equitable 
representation  for  producers  and 
handlers.  | 

Initial  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
initial  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 


that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  thefr  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

Based  on  Conmiittee  data,  there  are  12 
producers,  (9  of  whom  are  also 
handlers)  and  10  handlers  (9  of  whom 
are  also  producers)  in  the  production 
area  subject  to  regulation  under  the 
order.  Small  agricultural  producers  are 
defined  by  the  Small  Business 
Administration  (SBA)  (13  CFR  121.201) 
as  those  having  annual  receipts  of  less 
than  $750,000,  and  small  agricultural 
firms  are  defined  as  those  whose  annual 
receipts  are  less  than  $5,000,000. 

Based  on  Committee  data,  the 
production  of  Area  No.  3  Colorado 
potatoes  for  the  2001-2002  marketing 
year  was  773,053  hundredweight.  Based 
on  National  Agricultural  Statistics 
Service  data,  the  average  producer  price 
for  Colorado  summer  potatoes  for  the 
2001-2002  marketing  year  was  $7.63 
per  hundredweight.  The  average  annual 
producer  revenue  for  the  12  Colorado 
Area  No.  3  potato  producers  is  therefore 
calculated  to  be  approximately 
S491.533.  Using  Committee  data 
regarding  each  individual  handler's 
total  shipments  during  the  2001-2002 
marketing  year  and  a  Committee 
estimated  average  F.O.B.  average  price 
during  the  2001-2002  marketing  year  of 
S9.83  per  hundredweight  ($7.63  per 
hundredweight  plus  estimated  packing 
and  handling  costs  of  $2.10  per 
hundredweight),  all  of  the  Colorado 
Area  No.  3  potato  handlers  ship  under 
S5 ,000.000  worth  of  potatoes.  In  view  of 
the  foregoing,  it  can  be  concluded  that 
the  majority  of  the  Colorado  Area  No.  3 
potato  producers  and  handlers  may  be 
classified  as  small  entities. 

This  rule  would  decrease  the  number 
of  positions  on  the  Committee  from  five 
producer  and  four  handler  members  to 
three  producer  and  two  handler 
members,  respectively.  Each  position 
would  continue  to  have  an  alternate. 

The  number  of  Area  No.  3  potato 
producers  and  handlers  has  decreased 
significantly  in  recent  years.  Reasons  for 
this  decline  include  low  potato  prices, 
water  shortages,  and  increasing 
production  costs.  With  a  total  of  only  13 
producers  and  handlers,  the  Committee 
has  been  unable  to  fill  the  18  positions 
(nine  members  and  nine  alternates)  on 
the  Committee.  One  member  and  six 
alternate  positions  are  currently  vacant. 
This  has  resulted  in  the  Committee 
being  unable  to  conduct  business  at 
certain  meetings  because  of  the  lack  of 


a  quorum.  Reducing  Committee 
membership  would  allow  the 
Committee  to  function  more  effectively 
while  still  providing  equitable 
representation  for  producers  and 
handlers. 

This  rule  is  expected  to  slightly 
decrease  the  costs  of  administering  the 
order.  With  a  smaller  Committee, 
meeting  costs  should  decline  slightly 
and  the  ability  of  the  Committee  to 
obtain  a  quonun  and  conduct  business 
should  increase.  The  benefits  for  this 
rule  are  not  expected  to  be 
disproportionately  greater  or  less  for 
small  producers  or  handlers  than  for 
larger  entities. 

The  Committee  discussed  alternatives 
to  this  change,  including  not  reducing 
the  Committee  membership.  The 
Committee  considered  suspension  of  all 
regulations  and  activities  under  Area 
No.  3.  However,  the  Committee  believes 
that  the  regulations  issued  under  the 
order  are  beneficial  to  the  Colorado  Area 
No.  3  potato  industry  and  the  benefits 
of  the  program  outweigh  the  costs. 

This  proposed  rule  would  decrease 
the  number  of  positions  on  the 
Committee.  Accordingly,  this  action 
would  not  impose  any  additional 
reporting  or  recordkeeping  requirements 
on  either  small  or  large  Area  No.  3 
Colorado  potato  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  proposed  rule. 

In  addition,  the  Committee's  meeting 
was  widely  publicized  throughout  the 
Area  No.  3  Colorado  potato  industry  and 
all  interested  persons  were  invited  to 
attend  the  meeting  and  participate  in 
Committee  deliberations  on  all  issues. 
Like  all  Committee  meetings,  the  June 
13.  2002,  meeting  was  a  public  meeting 
and  all  entities,  both  large  and  small, 
were  able  to  express  views  on  this  issue. 
Finally,  interested  persons  are  invited  to 
submit  information  on  the  regulatory 
and  informational  impacts  of  this  action 
on  small  businesses. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

A  15-day  comment  period  is  provided 
to  allow  interested  persons  to  respond 
to  this  proposal.  Fifteen  days  is  deemed 
appropriate  because  this  ride  would 
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need  to  be  in  place  as  soon  as  possible 
so  that  the  Committee  can  nominate 
members  and  alternates  to  the  new 
Committee  as  soon  as  possible.  All 
written  comments  timely  received  will 
be  considered  before  a  final 
determination  is  made  on  this  matter. 

List  of  Subjects  in  7  CFR  Part  948 

Marketing  agreements.  Potatoes, 
Reporting  and  recordkeeping 
requirements. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  948  is  proposed  to 
be  amended  as  follows: 

PART  948— IRISH  POTATOES  GROWN 
IN  COLORADO 

1.  The  authority  citation  for  7  CFR 
part  948  continues  to  read  as  follows: 

Authority:  7  U.S.C.  601-674. 

2.  Section  948.150  is  amended  by 
revising  paragraph  (b)  to  read  as  follows: 

§948.150    R«MtablishnMntofcoinmlttM 
membership. 

***** 

(b)  Area  No.  3:  Three  producers  and 
two  handlers  selected  as  follows:  Three 
(3)  producers  and  two  (2)  handlers  from 
any  county  in  Area  No.  3. 

Dated:  September  4,  2002. 
A.J.  Yates. 

Administrator,  Agricultural  Marketing 
Service. 

[PR  Doc.  02-23034  Filed  9-10-02;  8:45  am] 
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SMALL  BUSINESS  ADMINISTRATION 

13  CFR  Part  102 
RIN  324&-AE94 

DIsclosura  of  information  Regulations 

AGENCY:  U.S.  Small  Business 

Administration. 

ACnON:  Proposed  rule. 

SUMMARY:  The  Small  Business 
Administration  (SBA)  proposes  to 
amend  its  regidations  implementing  the 
Freedom  of  Information  Act  (FOIA). 
This  amendment  is  necessary  to 
implement  the  Electronic  Freedom  of 
Information  Act  Amendments  of  1996 
(EFOIA)  and  to  update  SBA's  FOIA 
regulations  to  conform  to  current  law 
and  procedure.  SBA's  amended 
regulations  will  make  more  information 
available  electronically,  allow 
requesters  to  obtain  rapid  disclosure 
decisions,  give  SBA  more  time  to 
respond  to  some  requests,  and  increase 
processing  fees  to  more  accurately 
reflect  the  full  cost  of  search  and 


document  review.  SBA  presents  the 
changes  in  a  simple  user- friendly 
format. 

DATES:  Comments  must  be  received  on 
or  before  November  12,  2002. 
ADDRESSES:  Written  comments  should 
be  addressed  to  Lisa  J.  Babcock,  Chief, 
Freedom  of  Information/Privacy  Acts 
Office,  Small  Business  Administration, 
409  3rd  Street,  SW.,  Suite  5900, 
Washington,  DC  20416  or  via  the 
Internet  at:  foia@sba.gov. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kitty  Higgins,  Paralegal  Specialist, 
Freedom  of  Information/Privacy  Acts 
Office,  202-401-8203. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternate 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  upon 
request  to  the  contact  person  listed  in 
the  preceding  paragraph. 
SUPPLEMENTARY  INFORMATION:  The 
Electronic  Freedom  of  Information  Act 
Amendments  of  1996  (EFOIA),  5  U.S.C. 
552(a)(2),  includes  provisions 
authorizing  or  requiring  agencies  to 
promulgate  reg\dations  implementing 
certain  of  its  requirements,  including 
the  tracking  of  Freedom  of  Information 
Act  (FOIA)  requests,  the  aggregation  of 
FOLA  requests,  and  the  expedited 
processing  of  FOIA  requests.  In 
addition,  EFOIA  changes  the  time  limit 
for  responding  to  a  FOIA  request  from 
ten  to  twenty  working  days,  the 
requirements  for  reporting  FOIA 
activities  to  the  Department  of  Justice, 
and  the  cases  in  which  an  agency  may 
extend  the  time  within  which  it  will 
respond  to  a  FOIA  request.  EFOIA  also 
includes  provisions  regarding  the 
availability  of  documents  in  electronic 
form,  the  teeatment  of  electronic 
records,  and  the  establishment  of 
"electronic  reading  rooms."  SBA 
proposes  to  amend  its  regulation 
implementing  the  FOIA,  13  CFR  Part 
102,  Subpart  A.  The  proposed 
amendments  will  revise  SBA's  FOIA 
regidations  to  comply  with  EFOIA  and 
to  reflect  current  SBA  FOLA  procedures 
and  practices. 

Section-by-Section  Analysis 

Proposed  §  102.1,  General  provisions, 
provides  that  Subpart  A  of  Part  102 
describes  the  procedures  SBA  follows 
for  responding  to  FOIA  requests. 

Proposed  §  102.2,  Public  reading 
rooms,  provides  that  SBA  maintain 
physical  and  electronic  reading  rooms. 
SBA's  electronic  reading  room  is  at 
http://www.sba.gov/library/. 

rtoposed  §  102.3,  Requirements  for 
making  requests,  provides  the 
procedures  for  the  public  to  make  a 
FOIA  request  to  the  SBA.  The  request 


must  be  in  writing  and  be  received  by 
mail,  fax  or  e-mail.  The  request  will  be 
considered  "perfected"  or  accepted  for 
processing  when  the  records  sought  are 
described  in  sufficient  detail  to  be  found 
by  an  SBA  employee  with  a  reasonable 
amount  of  effort,  the  requester  states 
how  much  he  or  she  is  willing  to  pay. 
and  an  advance  payment  is  made  if  the 
estimated  fees  will  exceed  $250  or  the 
requester  owes  SBA  for  past  FOIA 
search  fees.  Past  due  charges  and 
interest  and  the  advance  payment  must 
be  paid  before  the  request  is  perfected. 
Records  on  an  individual  will  only  be 
released  to  a  third  party  upon  the 
wrritten  authorization  of  the  individual 
whose  records  are  sought.  Privacy  Act 
requests  will  be  processed  under 
Subpart  B  of  Part  102  and  not  Subpart 
A. 

Proposed  §  102.4,  Timing  of  responses 
to  requests,  provides  for  the  timing  of 
general,  multitrack,  and  expedited 
processing  for  FOIA  requests. 

Section  102.4(a),  provides  that  once  a 
"perfected"  request  is  received  by  the 
correct  SBA  office,  that  SBA  will 
respond  within  20  working  days. 
However,  this  period  can  be  extended 
for  an  additional  10  working  days  by  an 
SBA  office  if:  (1)  The  need  arises  to 
search  for  and  collect  the  requested 
records  from  a  field  facility  or  other 
establishment  separate  from  the 
processing  office;  (2)  the  need  arises  to 
search  for,  collect,  and  appropriately 
examine  a  voluminous  amount  of 
separate  and  distinct  records  demanded 
in  a  single  request:  or  (3)  the  need  arises 
for  consultation  with  another  Federal 
agency  having  a  substantial  interest  in 
the  determination  of  the  request.  When 
one  of  these  reasons  arises  and  requires 
an  extension  for  more  than  10  working 
days,  SBA  will  notify  the  requester  in 
writing  that  unusual  circumstances  exist 
and  allow  the  requester  an  opportunity 
to  modify  the  request  so  it  can  be 
processed  within  usual  time  limits. 

Muhitrack  processing  is  covered  in 
§  102.4(b),  which  provides  for  three- 
track  processing.  With  multitrack 
processing.  EFOIA  recognizes  that  some 
requests  do  not  lend  themselves  to  a  20 
working-day  deadline.  Therefore. 
EFOIA  authorizes  agencies  to  establish 
separate  systems  within  the  agency  for 
handling  simple  and  complex  requests. 
Requests  on  each  track  will  be 
processed  in  the  order  received.  Under 
multjtrack  processing,  requests  are 
categorized  based  on  the  amount  of 
agency  effort  involved  with  processing 
the  request.  The  first  track,  "fast  track." 
is  for  simple  requests  clearly  identified 
that  have  been  previously  released  or 
placed  in  an  SBA  Reading  Room,  that 
can  be  processed  within  10  working 
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days  after  receipt  by  the  correct  SBA 
office.  The  second  track,  "regular  track," 
is  for  requests  of  moderate  complexity 
that  are  clearly  identified,  will  be  50 
pages  or  less,  and  will  require  less  than 
two  hours  to  review  and  process,  that 
can  be  processed  within  20  working 
days  after  receipt  by  the  correct  SBA 
office.  The  third  track,  "slow  track."  is 
for  requests  involving  unusual 
circumstances  or  high  complexity,  such 
as  where  the  information  is  not  clearly 
identified,  will  be  more  than  50  pages, 
will  require  more  than  two  hours  to 
review  and  process,  or  includes 
information  originated  by  another 
Federal  agency  or  a  private  concern 
whose  consent  must  be  obtained  before 
release.  Slow  track  requests  should  be 
processed  within  30  working  days  after 
receipt  by  the  correct  SBA  office. 

Expedited  processing  is  covered  in 
§  102.4(c).  SBA  will  provide  expedited 
processing  to  requests  and  appeals  if 
either  the  requester  demonstrates  that 
someone's  life  or  physical  safety  is  in 
imminent  danger  if  SBA  does  not 
expedite  its  response  to  the  request,  or 
if  a  news  media  representative 
demonstrates  an  urgent  need  to  inform 
the  public  about  an  actual  or  alleged 
Federal  government  activity.  After  the 
requester  provides  a  written  statement 
explaining,  in  detail,  the  circumstances 
of  the  compelling  need  for  the  expedited 
processing,  SBA  will  notify  the 
requester  within  10  working  days  of  its 
decision  whether  or  not  to  grant 
expedited  processing.  If  granted,  the 
request  will  take  priority  and  be 
processed  as  soon  as  practicable.  If 
denied,  an  appeal  may  be  submitted  and 
would  be  acted  on  expeditiously. 

Multiple  requests  are  covered  in 
§  102.4(d).  When  an  SBA  office  believes 
that  multiple  requests  submitted  by  a 
requester  or  group  of  collaborating 
requesters  constitute  a  single  request 
that  would  otherwise  involve  unusual 
circumstances,  and  the  requests  involve 
clearly  related  matters,  such  requests 
will  be  aggregated  for  processing. 

Proposed  §  102.5,  Responses  to 
requests,  provides  that  SBA  will  notify 
the  requester  in  writing  how  SBA  will 
respond  to  each  request.  SBA  will 
release  the  requested  documents,  or 
explain  why  SBA  will  not  release  some 
or  all  of  the  requested  documents  citing 
applicable  FOIA  exemptions  and 
describing  the  amount  of  material 
redacted  or  deleted  and  explain  how  to 
appeal  the  decision.  In  addition,  SBA 
will  bill  for  the  actual  fee,  less  any 
advance  payments  made.  SBA  will  also 
refer  a  request  for  records  generated  by 
another  Federal  agency  to  that  agency 
for  proper  processing. 


Proposed  §  102.6,  Fees,  provides  that 
SBA  will  charge  fees  of  $.10  per  page  for 
photocopy  duplication  and  the  actual 
cost  for  other  duplication  methods.  SBA 
will  also  charge  a  search  and  review  fee 
of  $30/employee  hour.  This  section  also 
defines  relevant  terms,  such  as  "direct 
costs,"  "search,"  "duplication," 
"review,"  "commercial  use  request," 
"educational  institution," 
"noncommercial  scientific  institution," 
"representative  of  the  news  media,"  and 
"member  of  the  general  public."  SBA 
will  also  charge  interest  on  unpaid  bills 
starting  on  the  31st  day  following  the 
date  of  billing  at  the  maximum  rate 
allowed  under  31  U.S.C.  3717.  Fee 
waivers  and  reductions,  discussed  in 
§  102.6(c),  may  be  allowed  when  a 
requester  can  show  that  disclosure  of 
information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  understanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

Proposed  §  102.7,  Business 
information,  defines  "business 
information"  and  "submitter"  and 
provides  that  such  information  will  only 
be  disclosed  under  the  procedures  in 
this  section.  These  procedures  are 
similar  to  those  in  current  SBA  FOIA 
rules  at  13  CFR  §  102.6,  How  will  SBA 
respond  to  requests  for  business 
information? 

Proposed  §  102.8,  Appeals,  provides 
for  the  procedures  to  appeal  an  SBA 
adverse  determination  denying  a 
requester's  FOIA  request.  These 
procedures  are  similar  to  those  in 
current  SBA  FOIA  rules  at  13  CFR 
§  102.9,  How  may  I  appeal  a  denial  of 
my  request  for  information  or  a  fee 
determination? 

Proposed  §  102.9,  Public  index, 
provides  information  about  SBA's 
officially  issued  documents.  This 
information  is  similar  to  that  in  ciurent 
SBA  FOIA  rules  at  13  CFR  §  102.10, 
How  can  I  get  the  Public  Index  of  SBA 
materials? 

Compliance  With  Executive  Orders 
12866, 12988,  and  13132,  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
601-612),  and  the  Paperwork 
Reduction  Act  (44  U.S.C.  Ch.  35) 

The  Office  of  Management  and  Budget 
has  determined  that  this  rule  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866,  Regulatory 
Planning  and  Review.  These 
amendments  are  not  likely  to  have  an 
annual  economic  effect  of  $100  million 
or  more,  result  in  a  major  increase  in 
costs  or  prices,  or  have  a  significant 
adverse  effect  on  competition  or  the 
U.S.  economy.  lujtead,  these  changes 


will  make  SBA's  FOIA  program  more 
streamlined  and  easier  .for  the  public  to 
understand  and  use. 

SBA  has  determined  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  601-612.  Under  the  FOIA, 
agencies  may  recover  only  the  direct 
costs  of  searching  for,  reviewing,  and 
duplicating  the  records  processed  for 
requesters.  Thus,  fees  assessed  by  SBA 
are  nominal. 

For  the  purpose  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  Ch.  35,  SBA 
has  determined  that  this  rule  would  not 
impose  new  reporting  or  record  keeping 
requirements. 

For  piuposes  of  Executive  Order 
13132,  SBA  has  determined  that  this 
rule  does  not  have  any  federalism 
implications  warranting  the  preparation 
of  a  Federalism  Assessment. 

For  purposes  of  Executive  Order 
12988,  SBA  has  determined  that  this 
rule  is  drafted,  to  the  extent  practicable, 
in  accordance  with  the  standards  set 
forth  in  that  order. 

List  of  Subjects  in  13  CFR  Part  102 

Freedom  of  information.  Privacy. 

For  the  reasons  stated  in  the 
preeunble,  SBA  proposes  to  amend  title 
13  of  the  Code  of  Federal  Regulations 
(CFR)  as  follows: 

PART  102— RECORD  DISCLOSURE 
AND  PRIVACY 

1.  The  authority  citation  for  part  102 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  552  and  552a;  31 
U.S.C.  1  et  seq.  and  67  et  seq.;  44  U.S.C.  3501 
et  seq.  E.O.  12600,  3  CFR.  1987  Comp.,  p. 
235. 

2.  Subpart  A  of  part  102  is  revised  to 
read  as  follows: 

Subpart  A — Disclosure  of  Information 

Sec. 

102.1  General  provisions. 

102.2  Public  reading  rooms. 

102.3  Requirements  for  making  requests. 

102.4  Timing  of  responses  to  requests. 

102.5  Responses  to  requests. 

102.6  Fees. 

102.7  Business  information, 

102.8  Appeals. 

102.9  Public  Index. 

Subpart  A — Disclosure  of  Information 

§  1 02.1    General  provisions. 

This  subpart  describes  the  procedures 
that  the  SBA  follows  for  responding  to 
requests  made  under  the  Freedom  of 
Information  Act  (FOIA)  (5  U.S.C.  552). 
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§  102.2    Public  reading  rooms. 

(a)  SBA  maintains  a  public  reading 
room  in  the  Headquarters  Reference 
Library  at  409  3rd  St.,  SW.,  Suite  5000, 
Washington,  DC  20416  where  you  may 
read  and  copy  the  following:  (1)  Final 
SBA  opinions  and  orders  issued  in 
adjudicating  a  case, 

(2)  Officid  non-privileged  policy 
statements,  opinions,  or  interpretations, 

(3)  Standard  operating  procedures  v 
affecting  a  member  of  the  public, 

(4)  Records  SBA  has  released  in 
response  to  previous  FOIA  requests  if 
SBA  has  determined  those  records  will 
be  or  have  been  requested  again,  and 

(5)  A  list  of  previously  released 
records. 

(b)  The  records  described  in 
paragraph  (a)  of  this  section  are 
available  in  the  SBA  Online  Reading 
Room  at  http://www.sba.gov/library/ . 

(c)  Reading  room  records  created  on 
or  after  November  1, 1996  are  available 
electronically. 

§  102.3    Requirements  for  maldng  requests. 

(a)  You  may  make  a  request  for  SBA 
records  by  writing  directly  to  the 
program  or  field  office  that  maintains 
the  records  or  to  the  FOI/PA  Office  by 
mail  to  409  3rd  St.,  SW.,  Washington, 
DC  20416  or  fax  to  202-205-7059  or  e- 
mail  to  foia@sba.gov.  The  office 
receiving  your  request  will  forward  it  to 
the  correct  office.  The  correct  office  will 
consider  your  request  "perfected"  only 
when  you  provide  the  following: 

(1)  You  must  describe  the  records 
sought  in  enough  detail  for  an  Agency 
employee  to  locate  the  records  with  a 
reasonable  amount  of  effort; 

(2)  State  how  much  you  are  willing  to 
pay;  and 

(3)  Make  an  advance  pajrment  if  either 
the  correct  office  estimates  the  fees  will 
exceed  $250  or  you  owe  for  past  FOIA 
fees.  If  you  owe  past  FOIA  fees,  you 
must  pay  the  estimated  amount,  plus 
any  past  due  charges  and  interest. 

(b)  If  you  make  a  request  on  behalf  of 
another  person,  your  request  must 
include  an  authorization  signed  by  that 
person,  allowing  SBA  to  release 
proprietary  information  pertaining  to 
that  person. 

(c)  To  make  a  Privacy  Act  request  for 
records  about  yourself,  you  must  follow 
the  procedures  detailed  in  §  102.34(b)  of 
subpart  B. 


§  1 02.4    Timing  of  responses  to  requests. 

(a)  In  general.  Once  the  correct  office 
receives  your  "perfected"  request,  that 
office  must  respond  within  20  working 
days  unless  that  office  notifies  you  in 
writing  that  the  time  is  extended  by  an 
additional  10  working  days  for  one  or 
more  of  the  following  reasons: 


(1)  The  need  to  search  for  and  collect 
the  requested  records  from  field 
facilities  or  other  establishments 
separate  fi'om  the  office  processing  the 
request; 

(2)  The  need  to  search  for,  collect,  and 
appropriately  examine  a  voluminous 
amount  of  separate  and  distinct  records 
which  are  demanded  in  a  single  request; 
or 

(3)  The  need  for  consultation,  which 
shall  be  conducted  with  all  practicable 
speed,  with  another  agency  having 
substantial  interest  in  the  determination 
of  the  request  or  among  two  or  more 
components  of  the  agency  having 
substantial  subject  matter  interest 
therein. 

(b)  When  an  extension  is  for  more 
than  ten  working  days,  the  office  shall 
provide  the  requester  written  notice  that 
"xmusual  circumstances"  exist  and 
allow  the  requester  an  opportunity  to 
modify  the  request  so  it  may  be 
processed  within  the  usual  time  limits. 

(c)  Multitrack  processing.  (1)  If  an 
office  receives  so  many  requests  that  it 
carmot  respond  to  all  within  30  working 
days,  it  may  use  two  or  more  processing 
tracks  by  distinguishing  between  simple 
and  complex  requests  based  on  the 
amount  of  work  and/or  time  needed  to 
process  the  request,  including  limits 
based  on  the  number  of  pages  involved. 
The  office  shall  advise  requesters  in  its 
slower  track  of  the  limits  of  its  faster 
track.  Requests  on  each  track  should  be 
processed  in  the  order  received. 

(2)  An  office  using  multitrack 
processing  may  provide  requesters  in  its 
slower  track  with  an  opportunity  to 
limit  the  scope  of  their  requests  in  order 
to  qualify  for  faster  processing  within 
the  specified  limits  of  the  office's  faster 
track. 

(i)  Fast  track:  if  the  information  is 
clearly  identified  and  has  been 
previously  released  or  placed  in  a 
Reading  Room,  the  request  could  be 
processed  within  10  working  days  after 
it  is  received  by  the  correct  office. 

(ii)  Regular  track:  if  the  information  is 
clearly  identified,  is  50  pages  or  less, 
and  requires  less  than  two  hours  to 
review  and  process,  the  request  could  be 
processed  within  20  working  days  after 
it  is  received  by  the  correct  office. 

(iii)  Slow  track:  if  the  information  is 
not  clearly  identified,  is  more  than  50 
pages,  requires  more  than  two  hours  to 
review  and  process,  is  maintained  in 
more  than  one  SBA  office,  or  includes 
information  which  originated  at  another 
agency  or  a  private  concern  whose 
consent  must  be  obtained  before  release, 
the  request  should  be  processed  within 
30  working  days  after  it  is  received  by 
the  correct  office. 


(d)  Expedited  processing.  (1)  SBA  will 
give  expedited  processing  to  requests 
and  appeals  upon  written  request,  if  one 
of  the  following  conditions  is  met: 

(i)  You  demonstrate  someone's  life  or 
physical  safety  will  be  in  imminent 
danger  if  SBA  does  not  expedite  its 
response  to  your  request;  or 

(ii)  You  are  a  news  media 
representative  (as  defined  in  13  CFR 
§  102.6(b)(8))  who  demonstrates  an 
urgent  need  to  inform  the  public  about 
an  actual  or  alleged  Federal  government 
activity. 

(2)  You  must  provide  a  written 
statement,  certified  to  be  true  and 
correct  to  the  best  of  your  knowledge 
and  belief,  explaining  in  detail  one  of 
these  circumstances  of  "compelling 
need"  and  submit  it  to  the  correct  office. 
The  correct  SBA  office  will  notif\-  you 
within  10  working  days  of  their  decision 
whether  or  not  to  grant  expedited 
processing.  When  expedited  processing 
is  granted,  the  request  shall  be  given 
priority  and  processed  as  soon  as 
practicable.  When  an  expedited 
processing  request  is  denied,  an  appeal 
may  be  submitted  and  would  be  acted 
on  expeditiously. 

(e)  Multiple  requests.  Where  an  office 
believes  that  multiple  requests 
submitted  by  a  requester,  or  by  a  group 
of  collaborating  requesters,  constitute  a 
single  request  that  would  otherwise 
involve  unusual  circumstances,  and  the 
requests  involve  clearly  related  matters, 
they  will  be  aggregated  for  processing. 

§  1 02.5    Responses  to  requests. 

Within  the  time  limits  described  in 
§  102.4  of  this  subpart,  SBA  will  notif\- 
you  in  writing  how  SBA  will  comply 
with  your  request.  SBA's  response  will 
state  one  or  more  of  the  following: 

(a)  SBA  is  releasing  the  requested 
documents. 

(b)  Explain  why  SBA  has  decided  not 
to  give  you  all  or  some  of  the  records 
requested,  citing  specific  FOIA 
exemptions  where  applicable  and 
describing  the  amount  of  material 
deleted  (except  where  describing  the 
amount  deleted  would  harm  an  interest 
protected  by  the  exemption),  and 
explain  how  to  appeal  that  decision. 

(c)  Bill  you  for  the  actual  fee,  less  any 
advance  payment  you  have  made.  If  part 
of  the  fee  remains  unpaid,  SBA  will  bill 
you  for  the  remainder  and  advise  you 
that  SBA  will  not  provide  any  records 
until  you  either:  (1)  Pay  the  bill,  if  it  is 
more  than  $250;  or 

(2)  Promise  in  writing  to  pay  the  bill, 
if  it  is  $250  or  less. 

(d)  SBA  will  refer  your  request  for 
records  generated  by  another  federal 
agency  to  that  agency  for  proper 
processing. 
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§102.6    Fees. 

(a)  In  general.  SB  A  will  charge  fees  for 
processing  requests  as  outlined  in  this 
section.  An  office  shall  collect  all 
applicable  fees  before  sending  copies  of 
releasable  records.  Fees  must  be  paid  by 
check  or  money  order  made  payable  to 
SBA. 

(b)  Definitions  and  applicable  fees. 
For  purposes  of  this  section: 

(1 J  Direct  costs  means  those  expenses 
that  SBA  actually  incurs  in  searching  for 
and  duplicating  (and  in  the  case  of 
commercial  requesters,  reviewing] 
docimients  in  response  to  a  FOIA 
request.  Direct  costs  include  the  salary 
of  the  employee  performing  the  work 
and  the  cost  of  operating  duplication 
machinery. 

(2)  Search  means  the  process  of 
looking  for  and  retrieving  records 
responsive  to  a  request.  It  includes  page- 
by-page  or  line-by-line  identification  of 
information  within  records  and  also 
includes  reasonable  efforts  to  locate  and 
retrieve  information  from  records 
maintained  in  electronic  form  or  format. 
Search  fees  are  $30  per  hour. 

(3)  Duplication  means  the  making  of 
a  copy  of  a  record.  Copies  can  take  the 
form  of  paper,  microfilm,  audiovisual 
materials,  or  electronic  records  (for 
example,  magnetic  tape  or  disk),  among 
others.  SBA  will  charge  $.10  per  page 
for  photocopy  duplication  and  the 
actual  cost  for  other  methods.  SBA  will 
honor  a  requester's  specified  preference 
of  form  or  format  of  disclosure  if  the 
record  is  readily  reproducible  with 
reasonable  efforts  in  the  requested  form 
or  format  by  the  office  responding  to  the 
request. 

(4)  Review  refers  to  the  examination  of 
documents  responsive  to  a  request  in 
order  to  determine  whether  any  portion 
of  it  is  exempt  from  disclosure.  It 
includes  processing  any  record  for 
disclosure,  e.g..  all  necessary  redaction 
and  preparation  for  disclosiu-e.  It  also 
includes  time  spent  considering  any 
formal  objection  to  disclosure  made  by 

a  business  submitter  under  §  102.7,  but 
does  not  include  time  spent  resolving 
general  legal  or  policy  issues  regarding 
the  application  of  exemptions.  Review 
costs  are  recoverable  even  if  a  record  is 
ultimately  not  disclosed.  Only 
commercial  use  requesters  are  assessed 
review  costs.  Review  costs  are  $30  per 
hour. 

(5)  A  commercial  use  request  refers  to 
a  request  from  or  on  behalf  of  a  person 
who  seeks  information  for  a  use  or 
purpose  that  furthers  his  or  her 
commercial,  trade  or  profit  interests, 
which  can  include  furthering  those 
interests  through  litigation.  When  it 
appears  the  requester  will  put  the 
requested  records  to  a  commercial  use. 


either  because  of  the  nature  of  the 
request  itself  or  where  SBA  has 
reasonable  cause  to  doubt  a  requester's 
stated  use,  SBA  will  seek  additional 
clarification.  SBA  will  charge 
commercial  use  requesters  the  full 
direct  costs  of  searching  for.  reviewing 
for  release,  and  duplicating  the  records 
sought. 

(6)  Educational  institution  means  a 
state-certified  preschool,  elementary  or 
secondary  school;  an  accredited  college 
or  university;  an  accredited  institution 
of  professional  education;  or  any 
accredited  or  state-certified  institution 
of  vocational  education,  that  operates  a 
program  of  scholarly  research.  An 
educational  institution  requester  must 
show  that  the  request  is  authorized  by 
and  is  made  under  the  auspices  of  a 
qualifying  institution  and  that  the 
records  are  not  sought  for  a  commercial 
use  but  are  sought  to  further  scholarly 
research.  SBA  will  provide  documents 
to  requesters  in  this  category  for  the  cost 
of  reproduction  alone,  excluding 
charges  for  the  first  100  pages. 

(7)  Noncommercial  scientific 
institution  means  an  institution  that  is 
not  operated  on  a  "commercial"  basis  as 
defined  in  paragraph  (b)(5)  of  this 
section,  and  that  is  operated  solely  for 
the  purpose  of  conducting  scientific 
research  the  results  of  which  are  not 
intended  to  promote  any  particular 
product  or  industry.  SBA  will  charge 
noncommercial  scientific  institution 
requesters  for  the  cost  of  reproduction 
alone  after  the  first  100  pages. 

(8)  A  representative  of  the  news  media 
is  a  requester  actively  gathering 
information  for  one  or  more  news  media 
who:  (i)  Is  employed  by  a  news  medium 
or 

(ii)  Has  a  reasonable  expectation  of 
selling  the  information  obtained  to  one 
or  more  news  media.  A  nevys  medium 
is  an  entity  organized  and  operated  to 
distribute  information  to  the  general 
public.  A  news  medium  may  provide 
information  by  subscription  and  may 
target  its  dissemination  to  a  narrow 
section  of  the  general  public  so  long  as 
any  member  of  the  general  public  may 
purchase  information  from  it.  A  request 
for  records  supporting  the  news 
dissemination  function  of  the  requester 
shall  not  be  considered  to  be  for 
commercial  use.  SBA  will  provide 
documents  to  representatives  of  the 
news  media  for  the  cost  of  reproduction 
alone,  excluding  charges  for  the  first  100 
pages. 

(9)  A  member  of  the  general  public  is 
a  requester  who  does  not  fit  into  any  of 
the  categories  above.  SBA  will  charge 
requesters  in  this  category  search  time 
after  the  first  two  hours  and  duplication 
after  the  first  100  pages. 


(10)  Other  charges.  SBA  will  recover 
the  full  costs  of  providing  special 
services,  such  as  certifying  that  records 
are  true  copies  or  sending  copies  by 
other  than  ordinary  mail,  to  the  extent 
that  SBA  elects  to  provide  them. 

(11)  Charging  interest.  SBA  will 
charge  interest  on  any  impald  bill 
starting  on  the  31st  day  following  the 
date  of  billing.  Interest  charges  will 
accrue  at  the  maximimi  rate  allowed 
imder  31  U.S.C.  3717.  If  still  unpaid  by 
the  91st  day  after  the  billing  date,  SBA 
may  notify  consumer  credit  reporting 
agencies  of  the  delinquency. 

(c)  Fee  waivers  or  reductions.  SBA 
will  furnish  responsive  records  without 
charge  or  at  a  reduced  charge  when  a 
requester  can  show  that  disclosure  of 
the  information  is  in  the  public  interest 
because  it  is  likely  to  contribute 
significantly  to  public  imderstanding  of 
the  operations  or  activities  of  the 
government  and  is  not  primarily  in  the 
commercial  interest  of  the  requester. 

(1)  You  must  submit  a  request  for  a 
fee  waiver  or  reduction  to  the  initial 
processing  office. 

(2)  On  the  basis  of  the  information 
that  you  provide,  the  initial  processing 
office  will  determine  whether  you  meet 
the  fee  waiver  requirements  in 

§  102.6(c). 

§  1 02.7    Business  inf onnation. 

(a)  In  general.  Business  information 
provided  to  SBA  from  a  submitter  will 
only  be  disclosed  in  accordance  with 
this  section. 

(b)  Definitions.  For  purposes  of  this 
section: 

(1)  Business  information  is 
commercial  or  financial  information 
obtained  by  SBA  from  a  submitter  that 
may  arguably  be  protected  frnm 
disclosure  under  Exemption  4  of  the 
FOIA. 

(2)  Submitter  is  any  person  or  entity 
who  provides  business  information, 
directly  or  indirectiy  to  SBA. 

(c)  Designation  of  business 
information.  Submitters  of  business 
information  will  use  reasonable,  good- 
faith  efforts  to  designate,  by  appropriate 
markings,  either  at  the  time  of 
submission  or  at  a  reasonable  time 
thereafter,  any  portions  of  their 
submissions  that  they  consider  to  be 
protected  from  disclosure  under 
Exemption  4.  Designations  will  expire 
ten  years  after  the  date  of  the 
submission  unless  the  submitter 
requests,  and  provides  justification  for, 
a  longer  designation  period. 

(d)  Disclosure.  SBA  will  disclose, 
upon  request,  business  information  that 
has  previously  been  released  to  the 
general  public. 
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(e)  Notice  to  submitters.  SBA  will 
provide  a  submitter  with  written  notice 
of  a  FOIA  request  or  administrative 
appeal  that  seeks  its  business 
information  whenever  SBA  intends  to 
release  that  information.  The  notice  will 
either  describe  the  business  information 
or  include  copies  of  the  records  in  the 
form  SBA  proposes  to  release  them. 
SBA  will  sdso  advise  the  requester  that 
the  submitter  is  being  given  the 
opportunity  to  object  to  any  proposed 
disclosure.  When  notification  of  a 
voluminous  nvmiber  of  submitters  is 
required,  SBA  may  post  or  publish  the 
notice  in  a  place  reasonably  likely  to 
accomplish  it. 

(f)  Opportunity  to  object  to  disclosure. 
SBA  will  give  the  submitter  five 
working  days  to  submit  a  detailed 
written  statement  specifying  all  grounds 
upon  which  disclosure  is  opposed.  The 
statement  must  show  why  die 
information  is  a  trade  secret  or 
commercial  or  financial  information 
that  is  privileged  or  confidential.  If  a 
submitter  fails  to  respond  to  the  notice 
within  the  five  working  days,  SBA  will 
presume  that  the  submitter  has  no 
objection  to  disclosiu-e  of  the 
information.  Information  provided  by  a 
submitter  under  this  paragraph  may 
itself  be  subject  to  disclosure  under  the 
FOIA. 

(g)  Notice  of  intent  to  disclose.  SBA 
will  consider  a  submitter's  objections 
and  specific  grounds  for  nondisclosure. 
If  SBA  decides  to  disclose  business 
information  over  the  objection  of  a 
submitter,  SBA  will  give  the  submitter 
written  notice,  telling  the  submitter 
when  and  what  it  intends  to  disclose. 

§102.8    Appeals. 

(a)  If  you  are  dissatisfied  with  SBA's 
response  to  your  request,  you  may 
appeal  an  adverse  determination 
denying  your  request,  in  any  respect,  to 
the  Chief,  FOI/PA  Office,  409  Third  St., 
SW.,  Washington,  DC  20416. 

(b)  The  Chief  must  receive  your 
signed,  written  appeal  within  45 
calendar  days  of  the  date  of  the  SBA 
determination  from  which  you  are 
appealing. 

(c)  You  should  include  as  much 
information  as  possible;  i.e.,  identifying 
the  records  denied,  the  reason(s)  a  fee 
should  be  waived,  or  the  reason(s)  a 
request  should  be  expedited.  You  must 
identify  the  denying  official  and  his/her 
office  location. 

(d)  The  Chief  will  decide  your  appeal 
unless  the  Chief  originally  made  the 
determination  you  are  appealing.  In  that 
case,  the  Assistant  Administrator  for 
Hearings  and  Appeals  will  decide  your 
appeal. 


(e)  SBA  will  decide  your  appeal  in 
writing  within  20  working  days  from  the 
date  of  its  receipt.  SBA  may  take  an 
additional  10  working  days  if  unusual 
circumstances  require. 

(f)  If  SBA  upholds  the  initial  adverse 
determination.  SBA  will  tell  you  why 
the  decision  has  been  upheld  and  tell 
you  how  to  obtain  judicial  review  of  the 
decision. 

§102.9    Public  Index. 

(a)  The  Public  Index  is  a  document 
that  provides  identifying  information 
about  official  documents  that  SBA  has 
issued. 

(b)  SBA  has  administratively 
determined,  as  permitted  by  FOIA,  that 
periodic  publication  and  distribution  is 
unnecessary  and  impracticable. 

(c)  The  Public  Index  is  an  appendix 
to  SBA  Standard  Operating  Procedure 
40  03.  You  can  obtain  the  latest  edition 
of  SOP  40  03  from  SBA's  Online 
Reading  Room  at  http://www.sba.gov/ 
library  or  by  requesting  it  from  any  SBA 
office. 

Dated:  August  20.  2002. 
Hector  V.  Barreto, 
Administrator. 

(FR  Doc.  02-22932  Filed  9-10-02:  8:45  am] 
BILUNG  CODE  8025-01 -f 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 
[REG-16586»-01] 
RIN  1545-BA47 

10  or  More  Employer  Plans;  Hearing 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Change  of  date  and  location  of 

public  hearing. 

SUMMARY:  This  document  changes  the 
date  and  location  of  a  public  hearing  on 
proposed  regulations  relating  to  10  or 
more  employer  plans  under  section  419 
of  the  Internal  Revenue  Code. 
DATES:  The  public  hearing  originally 
scheduled  for  Tuesday.  November  5, 
2002.  at  10  a.m.,  in  room  4718,  is 
rescheduled  for  Thursday,  November 
14,  2002,  at  10  a.m.,  in  room  2140. 
ADDRESSES^The  public  hearing 
originally  scheduled  to  be  in  room  4718 
of  the  Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC.  will  be  held  in  room  2140  of  the 
Internal  Revenue  Building,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC. 


FOR^FURTHER  INFORMATION:  Guy  R. 

Traynor  of  the  Regulations  Unit, 
Associate  Chief  Counsel,  (Income  Tax  & 
Accounting),  (202)  622-7180  (not  a  toll- 
free  nimiber). 

SUPPLEMENTARY  INFORMATION:  A  notice 
of  proposed  rulemaking  and  notice  of 
public  hearing  appearing  in  the  Federal 
Register  on  Thursday,  July  11,  2002  (67 
FR  45933),  announced  that  a  public 
hearing  on  proposed  regulations  relating 
to  10  or  more  employer  plans  under 
section  419  of  the  Internal  Revenue 
Code  would  be  held  on  Tuesday. 
November  5,  2002,  beginning  at  10  a.m. 
in  room  4718  of  the  Internal  Revenue 
Building,  Till  Constitution  Avenue, 
NW.,  Washington,  DC. 

The  date  and  location  of  the  public 
hearing  has  changed.  The  hearing  is 
scheduled  for  Thursday.  November  14. 
2002,  beginning  at  10  a.m.  in  room 
2140,  Internal  Revenue  Building.  1111 
Constitution  Avenue.  NW.,  Washington. 
DC.  We  must  receive  requests  to  speak 
and  outlines  of  oral  comments  by 
October  24,  2002.  Because  of  the 
controlled  access  restrictions,  attenders 
are  not  admitted  beyond  the  lobby  of  the 
Internal  Revenue  Building  until  9:30 
a.m.  The  Service  will  prepare  an  agenda 
showing  the  scheduling  of  the  speakers 
after  the  outlines  are  received  from  the 
persons  testifying  and  make  copies 
available  free  of  charge  at  the  hearing. 

Cynthia  E.  Grigsby. 

Chii'j.  Rf'gulations  I'nil.  .-{ssoriatr Chief 

Counsel.  Ilnriime  Ta\  f-  .^^(ounting|. 

(FR  Dw  .  02-2.3100  Filed  9-10-02:  8:45  am) 

BILUNG  CODE  4830-01 -P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  21 
RIN  2900-AL22 

Accelerated  Payments  Under  the 
Montgomery  Gl  Bill — Active  Duty 
Program 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  to 
amend  the  regulations  governing 
various  aspects  of  the  educational 
assistance  programs  the  Department  of 
Veterans  Affairs  (VA)  administers  in 
order  to  implement  some  of  the 
provisions  of  the  Veterans  Education 
and  Benefits  Expansion  Act  of  2001 . 
These  provisions  include  accelerated 
payments  to  individuals  under  the 
Montgomery  GI  Bill — Active  Duty 
program  who  are  enrolled  in  approved 
training  programs  that  lead  to 
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employment  in  high  tech  industries  ^d 
whose  charged  tuition  and  fees  exceed 
an  amoimt  equal  to  200  percent  of  the 
monthly  rate  of  basic  educational 
assistance  allowance  otherwise  payable. 
This  document  also  proposes  to  amend 
the  regulation  defining  educational 
institution  to  include  certain  private 
technology  entities. 
DATES:  Comments  must  be  received  on 
or  before  November  12,  2002. 
ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director.  Office  of 
Regulations  Management  (02D). 
Department  of  Veterans  Affairs,  810 
Vermont  Avenue.  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  conmients 
to  OGCRegulations@mail.va.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL22".  All  written  comments  received 
will  be  available  for  public  inspection  at 
the  above  address  in  the  Office  of 
Regulations  Management,  room  1158 
between  the  hours  of  8:00  a.m.  to  4:30 
p.m.,  Monday  through  Friday  (except 
holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 

Lynn  M.  Cossette,  Education  Advisor, 
Education  Service,  Veterans  Benefits 
Administration,  202-273-7294. 
SUPPLEMENTARY  INFORMATION:  The 
Veterans  Education  and  BeneBts 
Expansion  Act  of  2001  (Pub.  L.  107- 
103)  (the  "Act")  contains  provisions 
that  allow  the  Department  of  Veterans 
Affairs  (VA)  to  make  accelerated 
payments  under  the  Montgomery  GI 
Bill — Active  Duty  program.  Individuals 
can  elect  to  receive  an  accelerated 
payment  only  when  they  are  enrolled  in 
an  approved  program  of  education  that 
leads  to  employment  in  a  high 
technology  industry  (as  determined  by 
the  Secretary)  and  are  charged  tuition 
and  fees  for  enrollment  that  exceed  200 
percent  of  the  monthly  rate  of  basic 
educational  assistance  allowance 
otherwise  payable. 

Public  Law  107-103  directs  VA  to 
prescribe  regulations  to  carry  out  the 
provisions  allowing  accelerated 
payments.  Since  the  term  "high 
technology  industry"  is  not  defined  in 
the  statute.  VA  must  define  by 
regulation  what  industries  qualify  as 
high  technology  industries.  This 
definition  is  included  in  this  proposed 
rule.  To  arrive  at  its  proposed  definition 
of  "high  technology  industry."  VA 
considered  how  other  federal  agencies 
determine  what  industries  are 
considered  high  technology  industries. 
For  instance,  in  a  June  1999  Monthly 
Labor  Review  Report,  "High-technology 
employment;  a  broader  view,"  Dr. 
Daniel  Hecker,  an  economist  in  the 


Office  of  Employment  Projections, 
Bureau  of  Labor  Statistics  (BLS), 
considered  an  industry  to  be  "high 
tech"  if  employment  in  both  research 
and  development  and  in  all  technology- 
oriented  occupations  accounted  for  a 
proportion  of  employment  that  was  at 
least  twice  the  average  for  all  industries 
in  the  Occupational  Employment 
Statistics  survey.  This  resulted  in  29 
industries  being  identified  as  high 
technology  industries.  Ten  of  the  29  are 
considered  to  be  high  technology 
intensive  industries  because  the  ratios 
of  employment  in  both  research  and 
development  and  in  all  technology 
oriented  occupations  is  at  least  5  times 
the  average  for  all  industries.  We  spoke 
to  Dr.  Hecker.  He  indicated  that  a  report 
by  the  National  Science  Foundation 
(NSF),  "Science  and  Engineering 
Indicators  2000,"  includes  a  good  list  of 
10  advanced  technology  industries  that 
are  high  tech.  He  stated  the  NSF  list  is 
similar  to  the  10  high  technology 
intensive  industries  identified  in  his 
report. 

The  NSF  list  of  advanced  technologies 
is  based  on  the  U.S.  Bureau  of  the 
Census  classification  system  for  exports 
and  imports  of  products  that  embody 
new  or  leading-edge  technologies. 

VA  also  considered  the  pertinent 
legislative  history  of  Pub.  L.  107-103 
regarding  accelerated  MGIB  payments. 
For  instance.  Chairman  Rockefeller  (D- 
WV),  Senate  Veterans  Affairs 
Committee,  original  sponsor  of  the  bill 
(S.  1088)  enacted  as  Pub.  L.  107-103, 
explained  that  the  accelerated  payment 
provision  "would  allow  veterans  to  use 
their  Montgomery  GI  Bill  educational 
benefits  to  pay  for  short-term,  high 
technology  courses  that  would  allow 
veterans  to  earn  the  credentials  they 
need  to  gain  entry  to  today's  civilian- 
sector  careers."  147  Cong.  Rec.  S12.395 
(daily  ed.  Dec.  5.  2001)  (statement  of 
Chairman  Rockefeller).  He  further 
stated,  "many  veterans  are  pursuing 
forms  of  nontraditional  training,  such  as 
short-term  courses  that  lead  to 
certification  in  a  technical  field.  These 
courses  often  last  just  a  few  weeks  or 
months,  and  can  cost  many  of 
thousands  of  dollars."  Id. 

The  Committee  report  (S.  Rep.  No. 
107-86)  (2001)  accompanying  S.  1088 
does  not  define  which  technology  fields 
would  be  covered  by  the  bill,  but 
indicates  that  the  bill  authorizes  the 
Secretary  of  Veterans  Affairs  to 
determine  which  courses  are  applicable. 
The  report  makes  reference  to  Microsoft. 
Cisco,  and  other  technical  training. 
Additionally,  it  reflects  that  the 
Congressional  Budget  Office  estimated 
the  bill's  costs  based  on  short-term, 


high-cost,  information  technology 
courses. 

Nevertheless,  the  Act  itself  does  not 
contain  language  limiting  accelerated 
payment  to  short-term  high-cost 
information  technology  courses.  Nor 
does  it  limit  accelerated  payment  to 
nontraditional  training,  or  to  programs 
or  courses  that  lead  to  certification  in  a 
technical  field. 

After  considering  all  the  above 
information,  including  especially  Dr. 
Hecker's  recommendation,  we  propose 
to  use  the  listing  in  the  Science  and 
Engineering  Indicators  2000  report  to 
define  the  industries  that  will  be 
considered  "iiigh-tech"  for  accelerated 
payment  purposes.  We  believe  this 
listing  is  the  most  accurate  on  leading- 
edge  technologies.  The  list  includes  the 
following  industries: 

•  Biotechnology; 

•  Life  Science  Technologies; 

•  Opto-Electronics; 

•  Computers  and 
Telecommunications; 

•  Electronics,  Computer-Integrated 
Manufacturing; 

•  Material  Design; 

•  Aerospace; 

•  Weapons;  and 

•  Nuclear  Technology. 

We  further  propose  the  list  of 
industries  that  we  define  as  high 
technology  industries  include  any 
advanced  technologies  listed  in  future 
Science  and  Engineering  Indicators 
reports  published  by  the  NSF.  The 
National  Science  Board  (the  governing 
board  of  the  National  Science 
Foundation)  is  responsible,  by  law,  to 
publish  the  Science  and  Engineering 
Indicators  Report  on  a  biennial  basis.  By 
"Using  the  list  in  this  biennial  report.  VA 
will  stay  current  in  our  definition  of 
high  technology  industries. 

Moreover,  our  proposed  regulations 
define  "employment  in  a  high 
technology  industry".  We  are  doing  so 
because  the  Act  states  that,  in  order  to 
be  eligible  for  accelerated  payment,  the 
individual's  progremi  of  education  must 
lead  to  employment  in  a  high 
technology  industry.  Of  the  numerous 
employment  positions  that  may  be 
foimd  in  a  high  technology  industry, 
many  are  common  to  all  industries,  not 
just  high  technology  industries.  We 
believe,  however,  that  the  Act,  by  its 
terms  in  their  context,  reasonably 
should  be  read  as  limiting  accelerated 
payments  to  piu-suit  of  programs  that 
lead  to  high-technology-specific 
occupations.  Thus,  to  give  meaning  to 
the  term  "employment  in  a  high 
technology  industry"  as  used  in  the  Act, 
we  propose  to  define  that  term  to  mean 
employment  in  a  high  technology 
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occupation  specific  to  a  high  technology 
industry. 

The  Act  further  provides  that  VA  will 
prescribe  regulations  to  include  the 
requirements,  conditions,  and  methods 
for  the  request,  issuance,  delivery, 
certification  of  receipt  and  use,  and 
recovery  of  overpa5anent  of  an 
accelerated  payment. 

In  our  proposed  rule,  we  propose  to 
make  accelerated  payments  similar  to 
the  way  we  currently  make  advance 
payments  under  section  3680(d)(4)  of 
title  38,  United  States  Code.  Using  this 
method,  payment  is  drawn  in  the 
student's  name  and  VA  mails  the 
payment  directly  to  the  educational 
institution  for  delivery  to  the  student. 
We  propose  that  upon  delivery  of 
payment,  the  educational  institution 
shall  submit  certification  of  delivery  to 
the  Secretary.  VA  will  i»-ovide  a  form 
for  this  certification.  We  further  propose 
that  the  educational  institution  shall 
return  the  accelerated  payment  to  VA 
within  30  days  if  the  payment  is  not 
delivered  to  the  student. 

If  the  educational  institution  does  not 
agree  to  accept  accelerated  payments, 
we  propose  that  the  educational 
Institution  must  wait  until  the  student 
begins  classes  before  it  submits 
enrollment  information  to  VA.  In  this 
instance,  VA  proposes  to  make  payment 
directly  to  the  student  via  electronic 
funds  transfer  (EFT)  to  the  eligible 
individual's  bank  accoimt.  By  using 
EFT,  recipients  will  receive  the 
accelerated  payment  sooner  than  by 
regular  mail,  with  minimal  risk  of  it 
being  lost  or  stolen.  If  the  student  does 
not  have  a  bank  account  or  objects  to 
payment  by  EFT,  VA  vnll  issue  a  check 
to  the  student's  mailing  address. 

In  our  proposed  rule,  we  propose 
requiring  that  the  individual  requesting 
the  accelerated  pajrment  must  verify 
that  payment  was  received  and  used, 
and  that  the  course  was  (or  courses 
were)  completed.  We  propose  collecting 
this  information  by  a  certification  form 
to  be  submitted  by  the  individual  at  the 
end  of  the  term,  quarter,  semester,  or  the 
end  of  the  enrollment  period  for  those 
courses  not  on  a  term,  quarter,  or 
semester  basis.  The  proposed  rule 
requires  that  VA  must  receive  the 
information  within  60  days  of  the  end 
of  the  enrollment  period  or  VA  will 
establish  and  collect  an  overpa)rment 
equal  to  the  accelerated  payment 
amount.  We  propose  that  no  further 
education  benefits  will  be  paid  until  VA 
receives  the  required  certification. 

If  an  individual  fails  to  complete  the 
course(s)  for  which  an  accelerated 
payment  has  been  made  and  received, 
and  the  individual  does  not  have 
mitigating  circumstances  for  such 


failiue,  the  proposed  rule  provides  that 
VA  will  establish  an  overpayment  equal 
to  the  accelerated  payment.  If  mitigating 
circumstances  are  shown,  VA  will 
determine  the  amount  of  education 
benefits  to  which  the  individual  is 
entitled  for  the  enrollment  period  by 
prorating  the  accelerated  payment 
amount  in  proportion  to  the  number  of 
days  from  the  beginning  of  the 
enrollment  period  through  the  date  of 
last  attendance.  VA  will  establish  an 
overpayment  against  the  individual  for 
the  difference  between  the  amount  so 
determined  and  the  accelerated 
payment  amount.  Mitigating 
circumstances,  fpr  this  purpose,  are 
circumstances  beyond  the  individual's 
control  that  prevent  him  or  her  from 
continuously  pursuing  a  program  of 
education. 

The  Act  also  contains  a  provision  that 
includes  certain  private  technology 
entities  in  the  definition  of  educational 
institution.  This  provision  allows  a 
private  entity  that  offers,  either  directly 
or  under  an  a^eement  with  another 
entity,  a  course  or  courses  to  fulfill 
requirements  for  the  attainment  of  a 
license  or  certificate  generally 
recognized  as  necessary  to  obtain, 
maintain,  or  advance  in  emplojnment  in 
a  profession  or  vocation  in  a  high 
technology  occupation.  The  proposed 
rule  defines  "hi^  technology" 
occupation  for  VA  purposes. 

To  identify  those  occupations  that  VA 
defines  as  high  technology  occupations, 
we  used  the  following  reports: 

•  Bureau  of  Labor  Statistics,  Monthly 
Labor  Review,  June  1999,  "High- 
technology  employment;  a  broader 
view"  by  Dr.  Daniel  Hecker;  and 

•  The  Digital  Work  Force,  June  1999. 
hy  the  Office  of  Technology.  U.S. 
Department  of  Commerce. 

The  Digital  Work  Force  report 
identifies  only  information  technology 
occupations  while  the  BLS  Monthly 
Labor  Review  report  identifies  all  high 
technology  occupations  including  those 
in  information  technology. 
Consequently,  we  propose  to  use  the 
occupations  BLS  identified  as  high 
technology  occupations.  BLS  defines 
high  technology  occupations  as 
scientific,  technical,  and  engineering 
occupations  that  include  the  following 
occupational  groups  and  detailed 
occupations: 

•  Life  and  physical  scientists; 

•  Engineers; 

•  Mathematical  specisilists; 

•  Engineering  and  science 
technicians; 

•  Computer  specialists;  and 

•  Engineering,  scientific,  and 
computer  managers. 


We  further  propose  to  define  the  term 
"computer  specialists".  To  do  this  we 
looked  at  various  information 
technology  programs  approved  for 
veterans'  training,  and  courses  currently 
offered  by  computer  training  centers. 
We  also  considered  the  core  information 
technology  occupations  as  listed  in  the 
Digital  Workforce  2000  report  by  Office 
of  Technology  Policy.  After  reviewing 
this  material,  we  propose  to  include  the 
following  occupations  as  computer 
specialists  in  our  proposed  definition: 

•  Database,  system,  and  network 
administrators; 

•  Database,  system,  and  network 
developers; 

•  Computer  and  network  engineers; 

•  Systems  analysts; 

•  Programmers; 

•  Computer,  database,  and  network 
support  specialists; 

•  Computer  scientists; 

•  Web  site  designers; 

•  Computer  and  network  service 
tecluiicians; 

•  Computer  and  network  electronics 
specialists;  and 

•  Certified  professionals,  certified 
associates,  and  certified  technicians  in 
the  information  technology  field. 

Paperwork  Reduction  Act  of  1995 

Comments  on  the  proposed  collection 
of  information  should  be  submitted  to 
the  Office  of  Management  and  Budget, 
Attention:  Desk  Officer  for  the 
Department  of  Veterans  Affairs,  Office 
of  Information  and  Regulatory  Affairs, 
Washington,  DC  20503.  with  copies 
mailed  or  hand-delivered  to:  Director. 
Office  of  Regulations  Management 
(02D).  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW.,  Room  1154, 
Washington,  DC  20420.  Comments 
should  indicate  that  they  are  submitted 
in  response  to  "RIN  2900-AL22. " 
Comments  must  be  received  on  or 
before  November  12,  2002. 

The  Office  of  Management  and  Budget 
(0MB)  has  determined  that  the 
proposed  new  paragraphs  38  CFR 
21.7151(c)(l)(i),  (c)(2)(ii),  and 
21.7154(d)(1)  would  constitute 
collections  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520).  Accordingly,  under 
section  3507(d)  of  the  Act,  VA  has 
submitted  a  copy  of  this  rulemaking 
action  to  OMB  for  review. 

Title:  Request  for  Accelerated 
Payment. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  in  §  21.7151(c)(l)(i)  of  this 
rulemaking  proceeding  is  necessary  to 
apply  provisions  of  section  104  of  Pub. 
L.  107-103.  The  Act  provides  that 
certain  individuals  may  elect  to  receive 
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an  accelerated  payment  of  the  basic 
educational  assistance  allowance 
otherwise  payable. 

Description  of  need  for  information 
and  pmposed  use  of  information:  The 
information  collection  required  in 
§  21.7151(c)(l)(i)  is  needed  because  the 
law  requires  an  individual  to  elect  an 
accelerated  payment. 

Description  of  likely  respondents: 
Respondents  are  veterans  and  service 
members  who  wish  to  receive  an 
accelerated  payment  of  educational 
assistance  under  the  MGIB  for  courses 
leading  to  employment  in  a  high 
technology  industry. 

Estimated  number  of  respondents: 
34,633. 

Estimated  frequency  of  responses: 
When  a  claimant  wishes  to  receive  an 
accelerated  payment  of  educational 
assistance,  the  claimant  must  file  a 
statement  with  VA  or  the  educational 
institution  requesting  an  accelerated 
payment.  Some  claimants  will  file  just 
one  request  for  an  accelerated  payment 
while  others  will  file  several  a  year  if 
they  are  enrolled  in  more  than  one  term. 
Thus,  we  estimate  IV2  responses  per 
respondent. 

Estimated  total  annual  reporting  and 
record  keeping  burden:  2,597  hours  of 
reporting  burden.  VA  estimates  there 
will  be  no  record  keeping  burden. 

Estimated  average  burden  per 
respondent:  .05  hour. 

Title:  Agreement  with  Educational 
Institution. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  in  §21.7151(c)(2)(ii)  of  this 
rulemaking  proceeding  is  necessary  to 
apply  provisions  of  section  104  of  Pub. 
L.  107-103.  The  Act  requires  VA  to 
prescribe  regulations  to  carry  out 
provisions  of  section  104  regarding  the 
requirements,  conditions,  and  methods 
for  the  request,  issuance,  deliver, 
certification  of  receipt  and  use  of  an 
accelerated  payment. 

Description  of  need  for  information 
and  proposed  use  of  information: 
Section  21.7151(c)(2)(ii)  requires  an 
educational  institution  to  enter  into  an 
agreement  with  VA  to  receive 
accelerated  payments  on  behalf  of 
veterans  and  servicemembers.  Generally 
educational  assistance  allowance  is  paid 
directly  to  a  claimant.  VA  will  release 
an  accelerated  payment  in  advance  of 
the  start  date  of  the  course  if  the 
payment  goes  directly  to  the  educational 
institution.  By  signing  the  agreement 
required  in  §  21.7151(c)(2)(ii),  the 
educational  institution  is  agreeing  to 
accept  an  accelerated  payment  on  behalf 
of  a  veteran  or  servicemember  and  to 
deliver  the  pajmient  to  him  or  her.  VA 


requires  the  agreement  before  we  release 
an  accelerated  payment  to  an 
educational  institution  to  ensure  proper 
handling  of  payments. 

Description  of  likely  respondents: 
Respondents  are  educational 
institutions  that  request  to  receive  an 
accelerated  payment  on  behalf  of  a 
veteran  or  servicemember. 

Estimated  number  of  respondents: 
3,454. 

Estimated  frequency  of  responses: 
Educational  institutions  would  apply 
just  once. 

Estimated  total  annual  reporting  and 
record  keeping  burden:  172  hours  of 
reporting  bvu'den.  VA  estimates  that 
there  will  be  no  record  keeping  burden 
for  respondents. 

Estimated  average  burden  per 
respondent:  .05  hour. 

Title:  Certifications  Required  from 
Individuals  Electing  Accelerated 
Payments. 

Summary  of  Collection  of 
Information:  The  collection  of 
information  required  in  §21. 7154(d)(1) 
of  this  rulemaking  is  necessary  to  apply 
provisions  of  section  104  of  Pub.  L.  107- 
103.  The  law  requires  VA  to  prescribe 
regulations  to  carry  out  provisions  of 
section  104  regarding  the  delivery, 
certification  of  receipt  and  use  of 
accelerated  payments. 

Description  of  need  for  information 
and  proposed  use  of  information:  The 
information  collection  required  in 
§  21.7154(d)(1)  is  needed  to  collect 
information  required  by  law.  The 
information  collected  verifies  that  the 
proper  individual  received  the 
accelerated  payment,  that  the  course 
was  completed,  and  shows  how  the 
recipient  used  the  payment.  We  are 
responsible  for  determining  proper 
payment.  Generally  individuals  are  not 
eligible  for  payment  if  they  do  not 
complete  a  course.  In  addition  to  the 
above  information,  we  need  to  know  if 
and  when  a  person  withdraws  from  a 
course.  We  also  need  to  know  the  reason 
they  withdrew.  This  information  is 
necessary  to  determine  if  an  individual 
has  been  overpaid  benefits.  Most 
accelerated  payments  are  paid  before 
the  completion  of  the  course  and 
represent  payment  for  the  entire  course. 

Description  of  likely  respondents: 
Respondents  are  veterans  and 
servicemembers  who  receive  an 
accelerated  payment  under  the  MGIB 
program. 

Estimated  number  of  respondents: 
34,633. 

Estimated  frequency  of  responses: 
Some  individuals  will  file  just  one 
request  for  an  accelerated  payment. 
Those  who  enrolled  in  more  than  one 
term  may  request  an  accelerated 


payment  for  each  term.  We  estimate  IV2 
responses  per  respondent. 

Estimated  total  annual  reporting  and 
record  keeping  burden:  4,329  houirs. 

Estimated  average  burden  per 
respondent:  .083  hour. 

The  Department  considers  comments 
by  the  public  on  proposed  collections  of 
information  in — 

•  Evaluating  whether  the  proposed 
collections  of  information  are  necessary 
for  the  proper  performance  of  the 
functions  of  the  Department,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluating  the  accuracy  of  the 
Department's  estimate  of  the  burden  of 
the  proposed  collections  of  information, 
including  the  validity  of  the 
methodology  and  assiunptions  used; 

•  Enhancing  the  quality,  usefulness, 
and  clarity  of  the  information  to  be 
collected;  and 

•  Minimizing  the  burden  of  the 
collections  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  section, 
of  $100  million  or  more  in  any  given 
year.  This  proposed  rule  would  have  no 
consequential  effect  on  State,  local,  or 
tribal  governments. 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  of  Veterans  Affairs 
hereby  certifies  that  this  proposed  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  as  they  are  defined  in  the 
Regulatory  Flexibility  Act,  5  U.S.C.  601- 
612.  This  proposed  rule  will  directly 
affect  only  individuals  and  will  not 
directly  affect  small  entities.  Pursuant  to 
5  U.S.C.  605(b),  this  proposed  rule, 
therefore,  is  exempt  fit>m  the  initial  and 
final  regulatory  flexibility  analysis 
requirements  of  sections  603  and  604. 

Catalog  of  Federal  Domestic  Assistance 
Program  Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
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affected  by  this  proposed  rule  are 
64.117,  64.120,  and  64.124. 

List  of  Subjects  in  38  CFR  Part  21 

Administrative  practice  and 
procedure.  Armed  forces,  Civil  rights. 
Claims,  Colleges  and  luiiversities, 
Conflicts  of  interests.  Defense 
Department,  Education,  Employment, 
Grant  programs-education,  Grant 
programs-veterans,  Health  care.  Loan 
programs-education.  Loan  programs- 
veterans.  Manpower  training  programs. 
Reporting  and  recordkeeping 
requirements,  Schools,  Travel  and 
transportation  expenses.  Veterans, 
Vocational  education.  Vocational 
rehabilitation. 

Approved:  June  6,  2002. 
Anthony  J.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  21  (subparts  D 
and  K)  is  proposed  to  be  amended  as  set 
forth  below. 

PART  21— VOCATIONAL 
REHABILITATION  AND  EDUCATION 

Subpart  D— Adminiatration  of 
Educational  Aaaiatanca  Programa 

1.  The  authority  citation  for  part  21, 
subpart  D  continues  to  read  as  follows: 

Authority:  10  U.S.C.  2141  note,  ch.  1606; 
38  U.S.C.  501(a),  chs.  30,  32,  34,  35,  36, 
unless  otherwise  noted. 

2.  Section  21.4138  is  amended  by: 

a.  In  paragraph  (f)(l)(v),  removing 
"basis,  or"  and  adding,  in  its  place, 
"basis;". 

b.  In  paragraph  (f)(l)(vi),  removing 
"basis."  and  adding,  in  it  place,  "basis; 
or". 

c.  Adding  paragraph  (f)(l)(vii). 
The  addition  reads  as  follows: 

$21.4138    Certifications  and  raleaM  of 
payments. 

***** 

(D*  *  * 

(vii)  The  veteran  receives  an 
accelerated  payment  for  the  term, 
quarter,  semester,  or  summer  session 
preceding  the  interval. 
***** 

3.  Section  21.4200  is  amended  by: 

a.  In  paragraph  (a)(4),  removing 
"section;  or",  and  adding,  in  its  place, 
"section;'; 

b.  In  paragraph  (a)(5),  removing 
"program.",  and  adding,  in  its  place, 
"program;  or';  and 

c.  Adding  paragraph  (a)(6);  and 
paragraphs  (aa)  through  (dd) 
inunediately  after  the  authority  citation 
at  the  end  of  paragraph  (z). 


d.  Revising  the  authority  citation  at 
the  end  of  paragraph  (a). 

The  revisions  and  additions  read  as 
follows: 

§21.4200    Definitions. 

(a)*  *  * 

(6)  Any  private  entity  that  offers, 
either  directly  or  indirectly  imder  an 
agreement  with  another  entity,  a  course 
or  courses  to  fulfill  requirements  for  the 
attainment  of  a  license  or  certificate 
generally  recognized  as  necessary  to 
obtain,  maintain,  or  advance  in 
employment  in  a  profession  or  vocation 
in  a  high  technology  occupation. 

(Authority:  38  U.S.C.  3452,  3501(a)(6), 
3689(d)) 

***** 

(aa)  High  technology  industry:  The 
term  high  technology  industry  includes 
the  following  industries: 

(1)  Biotechnology; 

(2)  Life  science  technologies; 

(3)  Opto-electronics; 

(4)  Computers  and 
telecommimications ; 

(5)  Electronics; 

(6)  Computer-integrated 
manufacturing; 

(7)  Material  design; 

(8)  Aerospace; 

(9)  Weapons; 

(10)  Nuclear  technology;  and 

(11)  Any  other  identified  advanced 
technologies  in  the  biennial  Science  and 
Engineering  Indicators  report  published 
by  the  National  Science  Foimdation. 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 

(bb)  Employment  in  a  high  technology 
industry.  Employment  in  a  high 
technology  industry  means  employment 
in  a  high  technology  occupation  specific 
to  a  high  technology  industry. 

(Authority:  38  U.S.C.  3014A) 

(cc)  High  technology  occupation.  The 
term  high  technology  occupation  means 
an  occupation  that  leads  to  employment 
in  a  high  technology  industry.  These 
occupations  consist  of: 

(1)  Life  and  physical  scientists; 

(2)  Engineers; 

(3)  Mathematical  specialists; 

(4)  Engineering  and  science 
technicians; 

(5)  Computer  specialists;  and 

(6)  Engineering,  scientific,  and 
computer  managers. 

(Authority:  38  U.S.C.  3014A,  3452(c), 
3501(a)(6)) 

(dd)  Computer  specialists.  The  term 
computer  specialists  includes  the 
following  occupations: 

(1)  Database,  system,  and  network 
administrators; 


(2)  Database,  system,  and  network 
developers; 

(3)  Computer  and  network  engineers: 

(4)  Systems  analysts: 

(5)  Programmers; 

(6)  Computer,  database,  and  network 
support  specialists; 

(7)  All  computer  scientists; 

(8)  Web  site  designers; 

(9)  Computer  and  network  service 
technicians; 

(10)  Computer  and  network 
electronics  specialists;  and 

(11)  All  certified  professionals, 
certified  associates  and  certified 
technicians  in  the  information 
technology  field. 

(Authority:  38  U.S.C.  3014A,  3452(c), 
3501(a)(6)) 


Subpart  K — Ail  Volunteer  Force 
Educational  Aaalatance  Program 
(Montgomery  Gl  Bill— Active  Duty) 

4.  The  authority  citation  for  part  21. 
subpart  K,  continues  to  read  as  follows: 

Authority:  38  U.S.C.  501(a),  chs.  30,  36, 
unless  otherwise  noted. 

5.  Section  21.7020  is  amended  by 
adding  paragraphs  (b)(47)  through 
(b)(51)  at  the  end  of  the  section. 

The  additions  read  as  follows: 

§21.7020    Definitions. 

***** 

(b)  *   '   • 

(47)  High  technology  industry.  The 
term  high  technology  industry  has  the 
same  meaning  as  provided  in 
§21.4200(aa). 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 

(48)  Employment  in  a  high  technology 
industry.  Employment  in  a  high 
technology  industry  has  the  same 
meaning  as  provided  in  §  21.4200(bb). 

(Authority:  38  U.S.C.  3014A) 

(49)  High  technology  occupation.  The 
term  high  technology  occupation  has  the 
same  meaning  as  provided  in 
§21.4200(cc). 

(Authority:  38  U.S.C.  3014A.  3452(c), 
3501(a)(6)) 

(50)  Computer  specialist.  The  term 
computer  specialist  has  the  same 
meaning  as  provided  in  §  21.4200(dd). 

(Authority:  38  U.S.C.  3014A,  3452(c). 
3501(a)(6)) 

(51)  Accelerated  payment.  An 
accelerated  payment  is  a  lump  sum 
payment  of  a  maximum  of  60  percent  of 
the  charged  tuition  and  fees  for  an 
individual's  enrollment  for  a  term, 
quarter,  or  semester  in  an  approved 
program  of  education  leading  to 
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employment  in  a  high  technology 
industry.  In  the  case  of  a  program  of 
education  not  offered  on  a  term,  quarter, 
or  semester  basis,  the  accelerated 
payment  is  a  liunp  sum  payment  of  a 
maximum  of  60  percent  of  the  charged 
tuition  and  fees  for  the  entire  such 
program. 

(Authority:  38  U.S.C.  3014A) 

6.  Section  21.7076  is  amended  by 
revising  paragraphs  (a),  (b)(l] 
introductory  text,  and  (b)(7)  to  read  as 
follows: 

§  21 .7076    Entittement  charges. 

(a)  Overview.  VA  will  make  charges 
against  entiUement  as  stated  in  this 
section. 

(1)  Charges  will  be  made  against  the 
entitlement  the  veteran  or 
servicemember  has  to  educational 
assistance  under  38  U.S.C.  chapter  30  as 
the  assistance  is  paid. 

(2)  There  will  be  a  charge  (for  record 
purposes  only)  against  the  remaining 
entiUement,  under  38  U.S.C.  chapter  34. 
of  an  individual  who  is  receiving  the 
educational  assistance  under  §  21.7137 
of  this  part.  The  record-purpose  charges 
against  entitlement  under  38  U.S.C. 
chapter  34  will  not  count  against  the  48 
months  of  total  entiUement  under  both 
38  U.S.C.  chapters  30  and  34  to  which 
the  veteran  or  service  member  may  be 
entitied.  (See  §  21.4020(a)  of  this  part). 

(3)  Generally,  VA  will  base  those 
entidement  charges  on  the  principle 
that  a  veteran  or  service  member  who 
trains  full  time  for  one  day  should  be 
charged  one  day  of  entitlement. 
However,  this  general  principle  does  not 
apply  to  a  veteran  or  servicemember 
who: 

(i)  Is  pursuing  correspondence 
training; 

(ii)  Is  pursuing  fUght  training: 

(iii)  Is  pursuing  an  apprenticeship  or 
other  on-job  training;  or 

(iv)  Is  paid  an  accelerated  payment. 

(4)  The  provisions  of  this  section 
apply  to: 

(i)  Veterans  and  service  members 
training  under  38  U.S.C.  chapter  30;  and 

(ii)  Veterans  training  imder  38  U.S.C. 
chapter  31  who  make  a  valid  election 
under  §  21.21  of  this  part  to  receive 
educational  assistance  equivalent  to  that 
paid  to  veterans  under  38  U.S.C.  chapter 
30. 

(Authority:  38  U.S.C.  3013,  3014(A),  3014(b)) 

(b)*    *    * 

(1)  Except  for  those  pursuing 
correspondence  training,  flight  training, 
apprenticeship  or  other  on-the-job 
training,  those  who  are  receiving 
tutorial  assistance,  and  those  who 


receive  an  accelerated  payment,  VA  will 
make  a  charge  against  entidement: 

***** 

(7)  When  a  veteran  or  servicemember 
is  paid  an  accelerated  payment,  VA  will 
make  a  charge  against  entitlement  for 
each  accelerated  payment  made  to  him 
or  her.  The  charge — 

(i)  Will  be  made  in  months  and 
decimal  fractions  of  a  month;  and 

(ii)  Will  be  determined  by  dividing 
the  amount  of  the  accelerated  payment 
by  an  amount  equal  to  the  rate  of  basic 
educational  assistance  otherwise 
applicable  to  him  or  her  for  full-time 
institutional  training.  If  the  rate  of  basic 
educational  assistance  increases  during 
the  enrollment  period,  VA  will  charge 
entitlement  for  the  periods  covered  by 
the  initial  rate  and  the  increased  rate, 
respectively. 

(Authority:  38  U.S.C.  3014A) 
***** 

7.  Section  21.7140  is  amended  by: 

a.  Redesignating  paragraphs  (b) 
through  (f)  as  paragraphs  (c)  through  (g), 
respectively. 

b.  Adding  a  new  paragraph  (b). 

c.  Revising  newly  redesignated 
paragraph  (c)(1)  introductory  text. 

The  addition  and  revision  read  as 
follows: 

§  21 .71 40    Certifications  and  release  of 
payments. 

***** 

(b)  Accelerated  payments.  VA  will 
apply  the  provisions  of  §§  21.7151(a), 
(c),  (d),  and  21.7154(c)  in  making 
accelerated  payments. 

(c)  *   *   * 

(1)  VA  will  pay  educational  assistance 
to  a  veteran  or  servicemember  (other 
than  one  pursuing  a  program  of 
apprenticeship  or  other  on-job  training, 
a  correspondence  course,  one  who 
qualifies  for  advance  payment,  one  who 
qualifies  for  an  accelerated  payment,  or 
one  who  qualifies  for  a  limip  sum 
payment)  only  after — 


§21.7142    [RedesignatMlas§21.7143] 

8.  Section  21.7142  is  redesignated  as 
§21.7143. 

9.  A  new  §  21.7142  is  added  to  read 
as  follows: 

§  21 .71 42    Accelerated  payments. 

The  accelerated  payment  will  be  the 
lesser  of — 

(a)  The  amount  equal  to  60  percent  of 
the  charged  tuition  and  fees  for  the 
term,  quarter  or  semester  (or  the  entire 
program  of  education  for  those  programs 
not  offered  on  a  term,  quarter,  or 
semester  basis),  or 

(b)  The  aggregate  amount  of  basic 
education  assistance  to  which  the 


individual  remains  entiUed  under  this 
chapter  at  the  time  of  the  payment. 

(Authority:  38  U.S.C.  3014A) 

10.  Section  21.7151  is  amended  by: 

a.  Revising  the  section  heading. 

b.  Adding  paragraph  (c)  immediately 
following  the  authority  citation  at  the 
end  of  the  section. 

The  revision  and  additions  read  as 
follows: 

§  21 .71 51    Advance  payment  and 
accelerated  payment  certifications. 

***** 

(c)  Accelerated  payments.  (1)  A 
veteran  or  servicemember  is  eligible  for 
an  accelerated  pajonent  only  if — 

(i)  The  veteran  or  servicemember 
submits  a  signed  statement  to  the  school 
or  to  VA  that  states  "I  request 
accelerated  payment"; 

(ii)  The  veteran  or  servicemember  is 
enrolled  in  a  course  or  program  of 
education  or  training  beginning  on  or 
after  October  1,2002; 

(iii)  The  veteran  is  enrolled  in  an 
approved  program  as  defined  in 
§  21.4200  (aa); 

(iv)  The  charged  tuition  and  fees  for 
the  term,  quarter,  or  semester  (or  entire 
program  for  those  programs  not  offered 
on  a  term,  quarter  or  semester  basis) 
divided  by  the  niunber  of  months  (and 
fractions  thereof)  in  the  enrollment 
period,  exceeds  the  amount  equal  to  200 
percent  of  the  monthly  rate  of  basic 
educational  assistance  allowance 
Otherwise  payable  vmder  §§  21.7136  or 
21.7137,  as  applicable;  and 

(v)  The  veteran  or  servicemember 
requesting  the  accelerated  payment  has 
not  received  an  advance  pajmient  under 
§  21.7140(a)  for  the  same  enrollment 
period. 

(2)  Except  as  provided  in  paragraph 
(c)(5)  of  this  section,  VA  will  make  the 
accelerated  payment  directly  to  the 
educational  institution,  in  the  veteran's 
or  servicemember's  name,  for  delivery 
to  the  veteran  or  servicemember  if: 

(i)  The  educational  institution 
submits  the  enrollment  certification 
required  under  §  21.7152  before  the 
actual  start  of  the  term,  quarter  or 
semester  (or  the  start  of  the  program  for 
a  program  not  offered  on  a  term,  quarter 
or  semester  basis);  and 

(ii)  The  educational  institution  at 
which  the  veteran  or  servicemember  is 
accepted  or  enrolled  agrees  to — 

(A)  Provide  for  the  safekeeping  of  the 
accelerated  payment  check  before 
delivery  to  the  veteran  or 
servicemember; 

(B)  Deliver  the  payment  to  the  veteran 
or  servicemember  no  earlier  than  the 
start  of  the  term,  quarter  or  semester  (or 
the  start  of  the  program  if  the  program 
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is  not  offered  on  a  term,  quarter  or 
semester  basis); 

(C)  Certify  the  enrollment  of  the 
veteran  or  servicemember  and  the 
amount  of  tuition  and  fees  therefor;  and 

(D)  Certify  the  delivery  of  the 
accelerated  payment  to  the  veteran  or 
servicemember. 

(3)  VA  will  make  accelerated 
payments  directly  to  the  veteran  or 
servicemember  if  the  enrollment 
certification  required  under  §  21.7152  is 
submitted  on  or  after  the  first  day  of  the 
enrollment  period.  VA  will 
electronically  deposit  the  accelerated 
payment  in  die  veteran's  or 
servicemember's  bank  accoimt  uidess — 

(i)  The  veteran  or  servicemember  does 
not  have  a  bank  accoimt;  or 

(ii)  The  veteran  or  servicemember 
objects  to  payment  by  electronic  funds 
transfer. 

(4)  VA  must  make  the  accelerated 
payment  no  later  than  the  last  day  of  the 
month  immediately  following  the 
month  in  which  VA  receives  a 
certification  from  the  educational 
institution  regarding — 

(i)  The  veteran's  or  servicemember's 
enrollment  in  the  program  of  education; 
and 

(ii)  The  amount  of  the  charged  tuition 
and  fees  for  the  term,  quarter  or 
semester  (or  for  a  program  that  is  not 
offered  on  a  term,  quarter,  or  semester 
basis,  the  entire  program). 

(5)  The  Director  of  the  VA  field 
station  of  jurisdiction  may  direct  that 
accelerated  payments  not  be  made  in 
advance  of  the  first  day  of  the 
enrollment  period  in  the  case  of 
veterans  or  servicemembers  attending 
an  educational  institution  that 
demonstrates  its  inability  to  discharge 
its  responsibilities  for  accelerated 
payments.  In  such  a  case,  the 
accelerated  payment  wUl  be  made 
directly  to  the  veteran  or  servicemember 
as  provided  in  paragraph  (c)(3)  of  this 
section. 

(Authority:  38  U.S.C.  3014A) 

11.  Section  21.7154  is  amended  by: 

a.  Revising  the  authority  citation  at 
the  end  of  paragraph  (a). 

b.  Adding  paragraph  (a)(4) 
immediately  following  the  authority 
citation  at  the  end  of  paragraph  (a)(3); 
and  by  adding  paragraph  (d) 
immediately  following  the  authority 
citation  at  the  end  of  the  section. 

The  revision  and  additions  read  as 
follows: 

§  21 .71 54    Pursuit  and  absences. 

***** 

(a)  *  *  * 

(4)  Has  received  an  accelerated 
payment  for  the  enrollment  period. 


(Authority:  38  U.S.C.  3014A,  3034.  3684) 
***** 

(d)  Additional  requirements  for 
individuals  receiving  an  accelerated 
payment. 

(1)  When  an  individual  receives  an 
accelerated  payment  as  provided  in 

§  21.7151(c)  and  (d),  he  or  she  must 
certify  the  following  information  within 
60  days  of  the  end  of  the  term,  quarter 
or  semester  (or  entire  program  when  the 
program  is  not  offered  on  a  term, 
quarter,  or  semester  basis)  for  which  the 
accelerated  payment  was  made: 
(i)  The  course  or  program  was 
successfully  completed,  or  if  the  course 
was  not  completed — 

(A)  The  date  the  veteran  or 
servicemember  last  attended;  and 

(B)  An  explanation  why  the  course 
was  not  completed; 

(ii)  If  the  veteran  or  servicemember 
increased  or  decreased  his  or  her 
training  time — 

(A)  Tne  date  the  veteran  or 
servicemember  increased  or  decreased 
training  time;  and 

(B)  The  number  of  credit/clock  hours 
pursued  before  and  after  each  such 
change  in  training  time;  and 

(iii)  The  accelerated  payment  was 
received  and  used. 

(2)  VA  will  establish  an  overpayment 
equal  to  the  amount  of  the  accelerated 
payment  if  the  required  certifications  in 
paragraph  (c)(1)  of  this  section  are  not 
timely  received. 

(3)  VA  will  determine  the  amount  of 
the  overpayment  of  benefits  for  courses 
not  completed  in  the  following 
manner — 

(i)  For  a  veteran  or  servicemember 
who  does  not  complete  the  full  course, 
courses,  or  program  for  which  the 
accelerated  payment  was  made,  and 
who  does  not  substantiate  mitigating 
circumstances  for  not  completing,  VA 
will  establish  an  overpayment  equal  to 
the  amount  of  the  accelerated  payment. 

(ii)  For  a  veteran  or  servicemember 
who  does  not  complete  the  full  course, 
courses,  or  program  for  which  the 
accelerated  payment  was  made,  but  who 
substantiates  mitigating  circumstances 
for  not  completing,  VA  will  prorate  the 
amount  of  the  accelerated  payment  to 
which  he  or  she  is  entitled  based  on  the 
number  of  days  from  the  beginning  date 
of  the  enrollment  period  through  the 
date  of  last  attendance.  VA  will 
determine  the  prorated  amount  by 
dividing  the  accelerated  payment 
amount  by  the  number  of  days  in  the 
enrollment  period,  and  multiplying  the 
result  by  the  number  of  days  from  the 
beginning  date  of  the  enrollment  period 
through  the  date  of  last  attendance.  The 
result  of  this  calculation  will  equal  the 
amount  the  individual  is  due.  The 


difference  between  the  accelerated 
payment  and  the  amount  the  individual 
is  due  will  be  established  as  an 
overpayment. 

(Authority:  38  U.S.C.  3014A(g)) 
***** 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[IN141-1b;FRL-7273-6J 

Approval  and  Promulgation  of 
Implementation  Plans;  Indiana;  Volatile 
Organic  Compound  Regulations 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 


SUMMARY:  The  EPA  is  proposing  to 
approve,  through  a  direct  final 
procedure,  a  revision  to  the  Indiana 
State  Implementation  Plan  (SIP)  to  add 
Volatile  Organic  Compound  (VOC) 
capture  efficiency  testing  procedures  to 
the  existing  VOC  emission  control 
regulations.  The  Indiana  Department  of 
Environmental  Management  (IDEM) 
submitted  the  adopted  rule  revision  as 
a  requested  SIP  revision  on  August  8. 
2001.  Control  system  capture  efficiency 
requirements  are  components  of  several 
State  VOC  control  rules,  particularly  the 
rules  covering  the  control  of  VOC 
emissions  from  coating  and  graphic  arts 
sources.  The  existing  State  VOC  rules 
specify-  minimum  capture  efficiencies 
for  some  source  categories,  and  some 
sources  may  seek  VOC  emission 
reduction  credits  through  increases  in 
capture  efficiency. 

In  a  separate  action  in  the  "Rules  and 
Regulations"  section  of  this  Federal 
Register,  EPA  is  approving  the  State's 
capture  efficiency  testing  rule  revision 
to  the  SIP  through  a  direct  final  rule 
without  prior  proposal  because  EPA 
views  this  action  as  noncontroversial 
and  anticipates  no  adverse  comments. 
The  rationale  for  approval  is  set  forth  in 
the  preamble  to  the  direct  final  rule.  If 
EPA  receives  no  written  adverse 
comments.  EPA  will  take  no  further 
action  on  this  proposed  rule.  If  EPA 
receives  meaningful  written  adverse  . 
comment,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule  in  the 
Federal  Register  and  inform  the  public 
that  the  rule  will  not  take  effect.  In  that 
event,  EPA  will  address  all  relevant 
public  comments  in  a  subsequent  final 
rule  based  on  this  proposed  rule.  In 
either  event,  EPA  will  not  institute  a 
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second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time. 
DATES:  Comments  on  this  action  must  be 
received  by  October  11.  2002. 
ADDRESSES:  Written  comments  should 
be  sent  to:  J.  Elmer  Bortzer,  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18I), 
Environmental  Protection  Agency, 
Region  5,  11  West  Jackson  Boulevard, 
Chicago,  Illinois  60604. 

Copies  of  the  docimients  relevant  to 
this  action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Environmental  Protection 
Agency,  Region  5,  Air  and  Radiation 
Division,  11  West  Jackson  Boulevard. 
Chicago.  Illinois  60604.  Please 
telephone  Edward  Doty  at  (312)  886- 
6057  before  visiting  the  Region  5  office. 
FOR  FURTHER  INFORMATION  CONTACT: 
Edward  Doty,  Envirotmiental  Scientist, 
Regulation  Development  Section,  Air 
Programs  Branch  {AR-18J),  U.S. 
Environmental  Protection  Agency, 
Region  5,  77  West  Jackson  Boulevard, 
Chicago,  Illinois  60604.  Telephone: 
(312)  886-6057.  E-mail  address: 
doty.  edward@epa  .gov. 

Authority:  42  U.S.C.  4201-7601q. 

Dated:  August  23.  2002. 
Gary  Gulezian, 

Acting  Regional  Administrator.  Region  5. 
[FR  Doc.  02-22980  Filed  9-10-02;  8:4.'i  ami 
BILLING  CODE  6560-90-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52      I 
[iyiN69-7294b;  FRL-7265-1] 

Approval  and  Promulgation  of 
Implementation  Plans;  Minnesota 

agency:  Envirorunental  Protection 
Agency  (EPA). 
ACHON:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  to 
approve  a  site-specific  revision  to  the 
Minnesota  particulate  matter  (PM)  State 
Implementation  Plan  (SIP)  for 
Metropolitan  Council  Environmental 
Service's  (MCES)  Metropolitan 
Wastewater  Treatment  Plant  located  on 
Childs  Road  in  St.  Paul,  Ramsey  County, 
Minnesota.  The  Minnesota  Pollution 
Control  Agency  requested  in  its  June  1 , 
2001  submittal  that  EPA  approve  into 
the  Minnesota  PM  SIP  certain  portions 
of  the  federally  enforceable  state 
operating  permit  for  the  MCES 
Metropolitan  Wastewater  Treatment 
Plant  and  remove  the  MCES 
Administrative  Order  from  the  state  PM 


SIP.  The  request  is  approvable  because 
it  satisfies  the  requirements  of  the  Clean 
Air  Act.  Specifically,  EPA  is  proposing 
to  approve  into  the  SIP  only  those 
portions  of  the  permit  cited  as  "Title  I 
Condition:  State  Implementation  Plan 
for  PMio."  In  addition,  EPA  is  proposing 
to  remove  the  MCES  Metropolitan 
Wastewater  Treatment  Plant 
Administrative  Order  from  the  state  PM 
SIP.  In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  the 
SIP  revision  as  a  direct  final  rule 
without  prior  proposal,  because  we 
view  this  as  a  noncontroversial  revision 
amendment  and  anticipate  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  adverse  comments  are 
received  in  response  to  the  direct  final 
rule,  no  further  activity  is  contemplated 
in  relation  to  this  proposed  rule.  If 
adverse  comments  are  received,  the 
direct  final  rule  will  be  withdrawn  and 
all  public  comments  received  will  be 
addressed  in  a  subsequent  final  rule 
based  on  this  proposed  rule.  We  will  not 
institute  a  second  comment  period  on 
this  action.  Any  parties  interested  in 
commenting  on  this  action  should  do  so 
at  this  time. 

DATES:  Written  comments  must  be 
received  on  or  before  October  11,  2002. 

ADDRESSES:  Written  comments  should 
be  sent  to:  Carlton  T.  Nash.  Chief. 
Regulation  Development  Section,  Air 
Programs  Branch  (AR-18J),  EPA  Region 
5, 11  West  Jackson  Boulevard,  Chicago, 
Illinois  60604-3590. 

FOR  FURTHER  INFORMATION  CONTACT: 

Christos  Panos,  Enviroimiental 
Engineer.  Regulation  Development 
Section,  Air  Programs  Branch  (AR-18J}, 
EPA  Region  5,77  West  Jackson 
Boulevard,  Chicago,  Illinois  60604, 
(312) 353-8328. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  notice  which  is  located  in  the 
Rules  section  of  this  Federal  Register. 
Copies  of  the  request  and  the  EPA's 
analysis  are  available  for  inspection  at 
the  above  address.  (Please  telephone 
Christos  Panos  at  (312)  353-8328  before 
visiting  the  Region  5  Office.) 

Dated:  August  13.  2002. 
Bharat  Mathur, 

Acting  Regional  Administrator.  Region  5. 
[PR  Doc.  02-22978  Filed  9-10-02;  8:45  am) 

BILLING  CODE  6S60-S(M> 


LEGAL  SERVICES  CORPORATION 
45  CFR  Part  1604 

Outside  Practice  of  Law 

agency:  Legal  Services  Corporation. 
ACTION:  Notice  of  proposed  rulemaking. 

summary:  The  Legal  Services 
Corporation  proposes  to  amend  its 
regulation  relating  to  the  outside 
practice  of  law  by  full-time  legal 
services  attorneys.  The  rule  would  be 
substantively  restructured  and  revised 
to  clarify  the  scope  of  the  restrictions  on 
outside  practice  so  that  program 
attorneys  would  not  face  undue 
restrictions  in  complying  with  their 
professional  obligations.  The  proposed 
rule  would  also  amend  several 
definitions  and  allow  for  the  separate 
treatment  of  court  appointments. 
DATES:  Comments  should  be  received  on 
or  before  November  12,  2002. 
ADDRESSES:  Comments  must  be 
submitted  in  writing  and  may  be  sent  by 
regular  mail,  or  may  be  transmitted  by 
fax  or  email  to:  Mattie  C.  Condray, 
Senior  Assistant  General  Counsel.  Office 
of  Legal  Affairs.  Legal  Services 
Corporation.  750  First  St..  NE..  11th 
Floor,  Washington,  DC  20002^250; 
202/336-8952  (fax);  mcondmy@!sc.gov 
(email). 

FOR  FURTHER  INFORMATION  COKTACT: 

Mattie  C.  Condray.  Senior  Assistant 
General  Counsel.  Office  of  Legal  Affairs. 
Legal  Services  Corporation.  750  First 
St..  NE.,  11th  Floor,  Washington,  DC 
20002-4250;  (202)  336-8817  (phone); 
202/336-8952  (fax);  mcondray®lsc.gov 
(email). 

SUPPLEMENTARY  INFORMATKW:  On 

January  17. 1995.  the  Legal  Services 
Corporation  (LSC  or  the  Corporation) 
published  for  public  comment  proposed 
revisions  to  45  CFR  part  1604,  LSC's 
regulation  on  the  outside  practice  of 
law.  60  FR  3367.  Although  LSC  received 
public  comment  on  the  proposed 
revisions,  no  final  action  was  ever  taken 
on  the  rule.  Many  of  the  issues 
outstanding  in  1995  remain  important 
today  and  LSC  is  interested  in  adopting 
final  revisions  to  part  1604.  LSC  is  not, 
however,  issuing  a  final  rule  because 
several  of  the  prior  proposed  revisions 
may  not  be  consistent  with  statutory 
changes  imposed  by  Congress  in  the 
intervening  years.  Moreover,  there  may 
be  other  issues  with  the  regulation 
which  have  arisen  in  the  past  seven 
years  which  are  not  adequately 
addressed  by  the  prior  proposed  rule 
without  further  consideration. 
Accordingly,  LSC  is  re-issuing  a  Notice 
of  Proposed  Rulemaking  (NPRM).  LSC 
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specifically  invites  comment  on  the 
impact  of  the  restriction  on  claiming 
and  accepting  attorneys'  fees,  other 
restrictions  stemming  bom.  the  1996 
appropriations  act,  program  integrity 
requirements,  and  time-keeping 
requirements  on  the  proposals 
contained  herein  and  the  general  issue 
of  outside  practice  of  law  by  LSC 
recipient  attorneys. 

Section-by-Section  Analysis 

Section  1604.1    Purpose 

This  section  sets  out  the  fitmiework 
for  other  changes  that  appear  in  this 
NPRM.  LSC  proposes  to  add  language  to 
authorize  a  recipient  to  adopt  written 
policies  to  permit  its  program  attorneys 
to  engage  in  pro  bono  legal  assistance 
and  to  comply  with  their  obligations  as 
members  of  the  Bar  and  officers  of  the 
court.  The  proposed  rule  recognizes, 
however,  that  those  demands  must  not 
interfere  with  the  attorneys'  overriding 
responsibility  to  serve  the  program's 
clients.  LSC  further  proposes  to  clarify 
that  this  part  should  not  be  construed  to 
permit  recipients  to  unduly  restrict  legal 
services  attorneys  from  engaging  in 
those  activities.  The  use  of  the  word 
"unduly"  acknowledges  that  there  may 
be  some  restrictions  imposed  by  the  LSC 
Act,  LSC  appropriations  or  other 
legislation  and/or  LSC  regulations,  or  by 
recipients  that  are  necessary  to  comply 
with  applicable  law  or  accomplish  the 
overriding  goals  of  the  LSC  Act. 

Section  1604.2    Definitions 

Section  1604.2(a)    "Full-time 
Attorney" 

LSC  proposes  to  delete  the  definition 
of  "attorney,"  because  it  is  inconsistent 
with  the  definition  of  "attorney"  in  part 
1600  of  the  Corporation's  regulations. 
Definitions.  Instead,  LSC  proposes  to 
substitute  a  definition  of  "full-time 
attorney"  that  incorporates  the 
definition  of  "attorney"  in  Part  1600. 
Under  the  proposed  rule,  a  "full-time 
attorney"  would  be  defined  as  an 
attorney  who  is  a  fidl-time  employee  of 
a  recipient.  LSC  has  not  proposed  a 
separate  definition  for  the  term  "full- 
time,"  preferring  to  leave  the  decision  as 
to  what  constitutes  "full-time"  to  the 
recipient's  own  personnel  and  outside 
practice  policies  and  to  any  appropriate 
statutory  definitions  found  elsewhere. 

Section  1604.2(b)    "Outside  Practice 
of  Law" 

LSC  proposes  to  amend  this  definition 
to  explain  what  outside  practice  is, 
rather  than  what  it  is  not.  The  regulation 
is  intended  to  and  currently  applies 
only  to  the  outside  practice  of  law  by 
recipients'  employees  and  not  to  other 


outside  activities  by  recipients' 
employees  that  do  not  constitute  the 
outside  practice  of  law.  LSC  believes 
that  this  amendment  will  clarify  this 
point  and  aid  in  the  comprehension  and 
usability  of  the  regulation. 

LSC  further  proposes  to  substitute  the 
words  "receiving  that"  for  "entitled  to 
receive."  This  revision  would  make  it 
clear  that  an  attorney  could  represent  a 
client  in  an  outside  practice  case  who  is 
eligible  for  representation  from  the 
recipient  even  if  the  client  is  also 
receiving  legal  assistance  from  the 
recipient,  as  long  as  the  recipient  is 
representing  the  client  on  a  different 
matter. 

LSC  notes  that  this  definition  is  not 
intended  to  include  work  done  by  legal 
services  attorneys  when  serving  in  the 
military  reserves  as  JAG  Corps 
attorneys.  Although  LSC  has  chosen  not 
to  include  language  on  this  issue  in  the 
rule,  it  intends  to  continue  the  policy 
established  in  prior  General  Counsel 
opinions,  which  have  consistently 
found  that  an  attorney  is  not  engaged  in 
the  outside  practice  of  law  while  serving 
as  a  JAG  Corps  reserve  officer. 
Comments  are  solicited  as  to  whether 
the  rule  should  include  language 
expressly  stating  this  policy. 

Section  1604.2(c)    "Court 
Appointment" 

LSC  proposes  to  add  a  definition  for 
the  term  "court  appointment."  The 
proposed  definition,  "an  appointment 
in  a  criminal  or  civil  case  made  by  a 
court  or  administrative  agency  under  a 
statute  or  court  rule  or  practice."  is 
based  on  the  language  relating  to  court 
appointments  currently  found  in 
sections  1604.4  and  1604.5  of  the 
regulation,  rather  than  the  following 
language  in  §  1006(d)(6)  of  the  Act: 

Attorneys  employed  by  a  recipient 
shall  be  appointed  to  provide  legal 
assistance  without  reasonable 
compensation  only  when  such 
appointment  is  made  pursuant  to  a 
statute,  rule,  or  practice  applied 
generally  to  attorneys  practicing  in  the 
court  where  the  appointment  is  made. 

The  proposed  dfennition  on 
appointments  is  broader  than  the 
statutory  one,  which  applies  only  to 
uncompensated  appointments;  but  LSC 
believes  it  is  appropriate  because  it  is 
more  protective  of  program  resources. 

Section  1604.3     General  Policy 

LSC  proposes  to  expand  and  amend 
this  section  to  require  recipients  to 
adopt  written  policies  relating  to  the 
outside  practice  of  law,  rather  than 
permitting  programs  to  determine  on  an 
ad  hoc  basis,  whether  outside  practice  is 
to  be  permitted  in  a  particular  instance 


(as  is  the  case  under  the  existing  rule). 
LSC  anticipates,  however,  that  such 
policies  would  give  the  recipient's 
executive  director  substantial  discretion 
in  making  outside  practice  of  law 
determinations. 

Under  the  proposed  rule,  the  required 
policies  would  be  permitted  to  permit 
the  outside  practice  of  law  by  full-time 
attorneys  only  to  the  extent  permitted 
by  Part  1604,  but  would  be  permitted  to 
contain  additional  limitations  not 
imposed  by  Part  1604.  This  provision  is 
intended  to  address  the  concern  that,  in 
revising  this  regulation  to  take  account 
of  the  evolving  obligations  of  all 
attorneys  to  do  pro  bono  work, 
recipients  would  be  subject  to  pressures 
from  their  attorneys  to  do  outside 
practice  that  was  not  absolutely 
required  by  professional  obligations  and 
that  interfered  with  the  program's 
ability  to  serve  the  clients  it  is  funded 
to  serve.  This  conceiTi  is  especially 
important  in  view  of  the  fact  that  LSC 
recipients  lack  adequate  resources  to 
serve  more  than  a  small  fraction  of  the 
eligible  persons  who  have  real  legal 
needs.  LSC  believes  that  the  proposed 
language  will  ensure  that  recipients  can 
adopt  policies  that  balance  the  demands 
of  the  profession,  the  attorneys  desire  to 
do  outside  work,  and  the  needs  of  the 
community  served  by  the  program. 

The  restrictions  of  this  part,  as 
currently  applicable  and  as  proposed, 
apply  only  to  full-time  attorneys. 
Although  LSC  does  not  propose  to 
address  the  outside  practice  of  law  by 
part-time  attorneys,  the  regulation 
would  expressly  provide  that  recipients' 
policies  may  include  restrictions  on 
outside  practice  by  part-time  attorneys. 

Section  1604.4     Permissible  Outside 
Practice 

LSC  proposes  to  combine  and  revise 
the  provisions  currently  in  sections 
1604.4,  Compensated  Outside  Practice, 
and  1604.5,  Uncompensated  Outside 
Practice,  into  one  section  retitied 
Permissible  Outside  Practice. 

Under  the  current  structure  of  the 
regulation,  the  general  rule  on  the 
outside  practice  of  law  is  stated  in  the 
negative;  that  is,  the  outside  practice  of 
law  is  prohibited  except  as  provided 
LSC  proposes  to,  instead,  state  the  rule 
in  the  affirmative,  providing  guidance 
on  the  terms  under  which  the  outside 
practice  of  law  may  be  approved.  The 
proposed  revision  also  refers  to  a  full- 
time  attorney's  responsibilities  to 
clients,  rather  than  simply  "full-time 
responsibilities."  LSC  intends  an 
executive  director  to  make  a  case-by- 
case  determination  as  to  whether 
involvement  in  a  specific  case  or  matter 
would  be  consistent  with  a  full-time 
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attorney's  responsibilities  to  the 
program's  clients.  A  full-time  attorney's 
responsibilities  to  program  clients 
should  be  determined  by  reference  to 
the  program's  definition  of  "full-time," 
not  by  reference  to  a  specific  attorney  s 
working  habits.  Thus,  an  attorney  in  the 
habit  of  working  substantial  amounts  of 
overtime  on  program  activities  should 
not  be  penalized  for  deciding  to  allot 
some  of  that  attorney's  own  time  to  an 
outside  practice  case  rather  than  to 
program  activities.  In  addition,  an 
attorney  should  be  permitted  to  take 
reasonable  amounts  of  leave  to  engage 
in  permitted  outside  practice. 

LSC  proposes  to  include  language 
intended  to  address  a  concern  that,  if  a 
program  attorney  handled  outside 
practice  cases  that  were  controversial  or 
dealt  with  areas  prohibited  to  the 
recipient  (e.g.,  abortion  litigation),  the 
employing  recipient  would  be  seen  as 
handling  the  cases  and  viewed  as  using 
outside  practice  as  a  way  to  get  around 
other  restrictions.  The  proposed 
language,  which  is  similar  to  language 
in  tiie  regulation  on  prohibited  political 
activities,  would  require  the  attorney  to 
make  it  clear  that  this  was  not  a  program 
case,  and  to  do  whatever  was  necessary 
to  ensure  that  it  not  be  perceived  as 
such.  In  practical  terms,  the  restriction 
might  require  the  attorney  to  use  a  home 
address  or  post  office  box  for 
correspondence,  or  a  home  telephone 
number  or  direct  dial  number  that 
would  not  go  through  the  recipient's 
switchboard  or  voice  mail  greeting,  or 
other  similar  processes  to  ensure  that 
the  recipient  was  not  identified  as  the 
sponsor  of  the  representation.  The 
proposed  restriction  on  identification 
would  not  apply  to  court  appointments 
or  to  cases  which  are  undertaken  to 
fulfill  a  mandatory  pro  bono  obligation, 
which  are  treated  separately  in  the 
regulation. 

Proposed  paragraph  (c)  sets  forth  the 
five  specific  situations  in  which  the 
outside  practice  of  law  would  be 
permitted:  a  newly  employed  closing 
cases  from  a  previous  law  practice: 
when  the  attorney  is  acting  on  behalf  of 
him  or  herself,  a  close  friend,  family 
member  or  another  member  of  the 
recipient's  staff;  when  the  attorney  is 
acting  on  behalf  of  a  religious, 
community,  or  charitable  group:  when 
the  attorney  is  participating  in  a  pro 
bono  or  legal  referral  program  affiliated 
with  or  sponsored  by  a  bar  association, 
other  legal  organization  or  religious, 
community  or  charitable  group:  or  when 
the  attorney  is  satisfying  an  obligation  to 
participate  in  pro  bono  work  under 
applicable  State  or  local  rules  or 
practices  of  professional  responsibility. 


With  respect  to  newly  employed 
attorneys,  proposed  paragraph  (c)(1)  is 
intended  to  make  explicit  what  has 
always  been  implicit  under  the  ciurent 
part  1604,  i.e.,  that  work  for  a  client 
fi-om  a  previous  practice  should  not  be 
done  on  program  time. 

LSC  proposes  to  expressly  permit  an 
attorney  to  represent  another  member  of 
the  recipient's  staff  without  having  to 
prove  that  the  individual  is  a  close 
friend.  LSC  also  proposes  to  add 
language  to  make  it  clear  that  the 
attorney  may  represent  him  or  herself. 

LSC  also  proposes  to  amend  the 
current  provision  permitting 
representation  of  religious,  community 
or  charitable  groups,  to  permit  the 
representation  of  an  individual  client 
who  has  been  referred  to  him  or  her  by 
such  a  group  through  a  formal  pro  bono 
or  referral  program  that  does  regular 
referrals.  For  example,  under  the 
proposed  rule  it  would  be  permissible 
for  an  attorney  to  represent  a  client  who 
has  been  referred  by  the  ACLU,  NAACP 
or  Catholic  Charities.  Prior  General 
Counsel  opinions  have  permitted 
outside  practice  both  on  behalf  of 
organizations  as  well  as  on  behalf  of 
individuals  referred  by  those 
organizations  and  LSC  believes  that  it  is 
appropriate  to  incorporate  these 
interpretations  into  the  rule. 

LSC  proposes  to  add  a  paragraph, 
(c)(5),  to  make  it  clear  that  legal  services 
attorneys  should  be  permitted  to  act  in 
the  same  way  as  other  attorneys  with 
respect  to  pro  bono  work  that  is 
undertaken  to  meet  professional 
obligations,  whether  the  obligation  is 
aspirational,  as  under  state  rules  that  are 
modeled  on  Rule  6.1  of  the  American 
Bar  Association's  ("ABA")  Model  Rules 
of  Professional  Conduct,  or  mandatory, 
as  is  now  the  case  in  a  few  local 
jurisdictions  across  the  country. 

Section  1604.51     Compensation 

The  1995  NPRM  contained  a  new 
proposed  provision  on  compensation, 
providing,  among  other  things,  that  a 
recipient  would  be  allowed  to  permit  an 
attorney  to  accept  attorneys'  fees  for 
certain  cases,  as  long  as  the  fees  would 
be  remitted  to  the  recipient.  While  this 
proposed  provision  was  clearly 
permissible  at  the  time  it  was  proposed, 
LSC  is  concerned  that  it  is  no  longer 
consistent  with  the  ciurent  statutory 
and  regulatory  restrictions  on  the 
claiming,  collecting  and  retention  of 
attorney's  fees.  In  order  to  solicit 
comment  on  this  issue,  LSC  is 
reprinting  the  original  text  of  the 
preamble  and  the  proposed  regulatory 
text  as  they  appeared  in  1995: 

Although  the  statute  prohibits  all 
compensated  outside  practice,  the 


exception  in  proposed  paragraph  (a)  for 
work  on  cases  held  over  from  a  previous 
private  practice  is  justified  under  the 
general  principle  that  neither  LSC  nor 
the  recipient  can  interfere  with  an 
attorney's  professional  responsibilities 
to  a  client.  Since  the  representation  was 
undertaken  before  the  lawyer  became  a 
legal  services  attorney,  fairness  dictates 
that  the  attorney  should  be  permitted  to 
take  fees  for  completion  of  the  work. 

Paragraph  (b)  proposes  that  a 
recipient  may  permit  an  attorney  to 
accept  attorneys'  fees  for  §  1604.4(c)(2)- 
(5)  cases,  as  long  as  the  fees  are  remitted 
to  the  recipient.  Several  project 
directors  have  questioned  why  an 
attorney  cannot  keep  fees  awarded  for 
outside  practice  approved  by  the 
recipient.  The  answer  is  simple.  The 
LSC  Act  provision  on  outside  practice, 
§  1007(a)(4),  prohibits  all  compensated 
outside  practice,  subject  to  overriding 
considerations  of  professional 
responsibility,  but  permits 
uncompensated  outside  practice  under 
LSC  guidelines. 

What  this  section  does,  in  essence,  is 
to  define  as  "uncompensated  outside 
practice"  any  representation  where  the 
attorney  does  not  seek  or  receive 
personal  compensation  for  the 
representation.  Thus,  the  attorney  can 
perform  work  pro  bono,  without  any  fee, 
but  can  also  undertake  work  where  fees 
could  potentially  be  awarded,  as  long  as 
the  attorney  does  not  keep  any  such  fee 
but  remits  it  to  the  recipient. 

Proposed  §  1604.5(b)(2)  provides  that 
attorneys'  fees  shall  be  remitted  to  a 
recipient  when  allowed  by  applicable 
rules  of  professional  responsibility.  The 
Committee  added  the  reference  to  the 
rules  of  professional  responsibility 
because  of  a  concern  that  restrictions  on 
fee-splitting  could,  in  some  states, 
prohibit  an  attorney  fi'om  turning  over 
attorneys'  fees  from  an  outside  practice 
case  to  the  recipient.  Recipients  would 
need  to  consult  the  status  of  the  law  in 
their  state.  The  Committee  understands 
that,  in  general,  fee-splitting  between  a 
staff  attorney  and  a  legal  services 
organization  such  as  a  recipient  is  not 
restricted  under  state  or  local  rxdes,  but 
requests  comments  on  the  issue. 

The  Conunittee  also  raised  the  issue 
of  how  such  attorneys'  fees  would  be 
treated  for  tax  purposes.  Because  the 
Corporation  does  not  generally  regulate 
the  tax  obligations  of  recipients' 
employees,  this  issue  does  not  appear  to 
be  one  that  should  be  addressed  by 
regulation.  Rather,  it  is  a  matter  of  local 
concern  which  a  recipient  may  want  to 
consider  when  drafting  its  policies  on 
outside  practice. 

The  LSC  Act  and  LSC's  regulation  on 
fee-generating  cases,  45  CFR  part  1609, 


have  consistenUy  been  interpreted  as 
prohibiting  recipients  from  taking 
attorneys'  fees  from  a  client's  recovery 
of  damages  or  retroactive  statutory 
benefits.  That  restriction  is  accordingly 
incorporated  into  this  provision  of  the 
rule. 

Paragraph  (bK3)  is  intended  to  make 
it  clear  that  if  a  recipient  Fsceives 
attorneys'  fees  from  one  of  its  attorneys' 
outside  practice  cases,  it  could 
reimburse  the  attorney,  the  client,  the 
pro  bono  or  legal  referral  organization, 
or  anyone  else  who  had  contributed 
resources  to  cover  costs  or  out-of-pocket 
expenses  to  support  the  representation. 

Section  1604.6    Use  of  Recipient 
Resources 

For  the  five  types  of  outside  practice 
cases  described  in  proposed 
§  1604.4(c)(lH5).  this  proposed 
provision  proposes  would  allow 
attorneys  to  use  some  recipient 
resources  if  necessary  to  carry  out  the 
attorney's  professional  responsibilities. 
However,  it  would  be  up  to  the  local 
recipient  to  establish  policies  that 
woiild  determine  whether  its  attorneys 
could  use  recipient  resources  for  a 
specific  case  to  the  extent  allowed  by 
this  rule. 

More  specifically,  LSC  proposes,  for 
newly  employed  attorneys  closing  old 
cases,  that  a  recipient  may  allow  its 
attorneys  to  use  only  a  de  minimis 
amount  of  program  resources,  including 
time.  Under  a  "de  minimis"  standard, 
an  attorney  could  make  a  brief  phone 
call  or  use  the  fax  machine  during 
working  hours,  but  woidd  have  to  take 
leave  for  court  appearances.  For  other 
cases,  LSC  proposes  a  somewhat  less 
strict  standard.  In  those  situations,  a 
recipient  would  be  permitted  to  allow 
its  attorneys  to  use  a  limited  amount  of 
program  resoiuces,  including  time,  for 
those  cases.  Under  the  "limited" 
standard,  in  addition  to  whatever  an 
attorney  coidd  do  under  the  de  minimis 
standard,  the  attorney  could,  for 
example,  make  a  brief  court  appearance 
during  normal  working  hours  without 
taking  leave.  An  attorney  could  also  be 
permitted  to  use  a  program  computer  or 
typewriter  to  prepare  pleadings  or  other 
documents.  However,  if  the  attorney 
participated  in  a  long  trial  or  extended 
negotiation,  he  or  she  would  normally 
be  required  to  take  leave  to  do  so.  LSC 
also  proposes  that  if  a  recipient  has  a 
procedure  to  identify  copying,  postage 
and  similar  costs,  and  the  attorney 
reimbursed  the  recipient,  the  use  of 
those  resovirces  would  also  be 
permissible  under  either  standard.  This 
position  is  consistent  with  the 
longstanding  LSC  policy.  Finally, 
language  is  included  that  would  allow 


an  attorney  to  use  a  recipient's  resources 
only  when  the  recipient's  LSC  or  private 
funds  are  not  used  for  any  activities  for 
which  the  use  of  such  funds  is 
prohibited. 

LSC  seeks  comments  on  the 
appropriateness  of  using  recipient 
resources  for  any  outside  practice,  and 
whether  or  not  the  distinction  between 
"de  minimis"  and  "limited"  use  of 
resources  makes  sense  and  is  workable. 
In  particular,  LSC  invites  conunent  on 
the  impact  the  1996  restrictions,  LSC's 
program  integrity  rules  at  45  CFR  Part 
1610  and  LSC's  timekeeping  rules  at  45 
CFR  part  1635  on  the  proposals  set  forth 
herein. 

Section  1604.7    Court  Appointments 

This  proposed  section  would  treat 
coiut  appointments  and  mandatory  pro 
bono  representation  separately  from 
outside  practice,  because  there  are 
substantially  different  considerations  for 
court  appointments  and  mandatory  pro 
bono  than  there  are  for  pro  bono  or 
other  outside  cases  that  an  attorney 
undertakes  on  a  strictly  voluntary  basis. 

Proposed  paragraph  (a)(1)  simply 
restates  a  general  rule  that  applies  to 
court  appointments  as  well  as  to  outside 
practice  under  the  current  part  1604 
regarding  the  permissibility  of  a  full- 
time  attorney  accepting  a  court 
appointment  to  provide  representation. 
Proposed  paragraph  (a)(2)  is  based  on 
§  1006(d)(6)  of  the  LSC  Act.  It  is 
intended  to  protect  recipients  from 
efforts  that  have  been  made  by  some 
judges  to  appoint  legal  services 
attorneys  to  handle  court  appointments 
in  lieu  of  private  attorneys,  and/or  to 
refuse  to  provide  compensation  for 
appointed  cases  handled  by  legal 
services  attorneys,  when  private 
attorneys  appointed  to  similar  cases 
would  have  been  paid.  Proposed 
paragraph  (a)(3)  is  also  a  requirement 
carried  over  from  the  ciurent  part  1604, 
although  it  makes  more  sense  under  this 
proposal,  since  the  proposed  rule  makes 
it  clear  that  legal  services  attorneys  can 
handle  court  appointments  on  program 
time. 

LSC  proposes  to  add  a  new  paragraph 
providing  that,  if  an  attorney  is 
mandated  to  engage  in  pro  bono 
representation  by  applicable  state  or 
local  court  rules  or  practices  or  by  rules 
of  professional  responsibility,  such 
representation  shall  be  treated  in  the 
same  maimer  as  court  appointments  for 
the  purposes  of  paragraphs  (a)(1),  (a)(3), 
(b)  and  (c)  of  this  section.  While  LSC 
recognizes  that  the  ABA  Model  Rules  do 
not  currently  mandate  pro  bono  services 
for  any  attorney,  LSC  also  recognizes 
that  mandatory  pro  bono  is  under  active 
consideration  in  a  number  of  states  and 


is  a  reality  in  certain  local  jurisdictions. 
It  is  the  intent  of  LSC  that  legal  services 
attorneys  be  permitted  to  undertake 
outside  representation  to  fulfill  any 
mandatory  professional  obligations  to 
provide  pro  bono  assistance  to  which 
they  are  now  or  may  be  subject  in  the 
future. 

Finally,  this  section  would  allow  a 
full-time  attorney  to  use  program 
resources  to  undertake  representation 
required  by  court  appointment  or 
mandatory  pro  bono,  and  would  allow 
the  attorney  to  identify  the  recipient  as 
his  or  her  employer  when  engaged  in 
such  representation. 

List  of  Subjects  in  45  CFR  Part  1604 

Legal  services. 

For  the  reasons  set  forth  in  the 
preamble.  LSC  proposes  to  revise  45 
CFR  part  1604  to  read  as  follows: 

PART  1604— OUTSIDE  PRACTICE  OF 
LAW 

1604.1  Purpose. 

1604.2  Definitions. 

1604.3  General  policy. 

1604.4  Permissible  outside  practice. 

1604.5  Compensation. 

1604.6  Use  of  recipient  resources. 

1604.7  Court  appointments. 

Authority:  42  U.S.C.  2996e(b)(3), 
2g96e(d)(6).  2g96f(a)(4).  2996g(e). 

§1604.1    PurpoM. 

This  part  is  designed  to  authorize 
recipients  to  adopt  written  policies  that 
permit  legal  services  attorneys 
employed  by  recipients  to  engage  in  pro 
bono  legal  assistance  and  to  comply 
with  the  reasonable  demands  made 
upon  them  as  members  of  the  Bar  and 
as  officers  of  the  Court,  as  long  as  those 
demands  do  not  hinder  fulfillment  of 
their  overriding  responsibility  to  serve 
those  eligible  for  assistance  under  the 
Act.  Nothing  in  this  part  shall  be 
construed  to  permit  recipients  to  unduly 
restrict  the  ability  of  any  attorney  to 
engage  in  such  activities. 

§1604^    DefinKionr 

As  used  in  this  part — 

(a)  Full-time  attorney  means  an 
attorney  who  is  employed  full-time  by 
a  recipient  in  legal  assistance  activities 
supported  in  major  part  by  the 
Corporation,  and  who  is  authorized  to 
practice  law  in  the  jurisdiction  where 
assistance  is  provided. 

(b)  Outside  practice  of  law  means  the 
provision  of  legal  assistance  to  a  client 
who  is  not  receiving  that  legal 
assistance  from  the  employer  of  the  full- 
time  attorney  rendering  assistance,  but 
does  not  include  court  appointments 
except  where  specifically  stated. 
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(c)  Court  appointment  means  an 
appointment  in  a  criminal  or  civil  case 
made  by  a  court  or  administrative 
agency  imder  a  statute  or  court  rule  or 
practice. 

§1604.3    General  policy. 

(a)  A  recipient  shall  adopt  w^ritten 
policies  governing  the  outside  practice 
of  law  by  full-time  attorneys  that  are 
consistent  with  the  applicable  rules  of 
professional  responsibility. 

(b)  A  recipient's  policies  may  permit 
the  outside  practice  of  law  by  full-time 
attorneys  only  to  the  extent  allowed  by 
this  part,  but  may  impose  additional 
restrictions  as  necessary  to  meet  the 
recipient's  responsibilities  to  clients. 

(c)  A  recipient  may  also  adopt 
policies  that  apply  to  outside  practice 
by  attorneys  employed  part-time  by  the 
recipient,  but  are  not  required  to  do  so 
under  the  provisions  of  this  part. 

§  1604.4    Peimissibte  outside  practice. 

A  recipient  may  permit  a  full-time 
attorney  to  engage  in  a  specific  case  or 
matter  that  constitutes  the  outside 
practice  of  law  if: 

(a)  The  director  of  the  recipient  or  the 
director's  designee  determines  that 
representation  in  such  case  or  matter  is 
consistent  with  the  attorney's 
responsibilities  to  the  recipient's  clients; 

(b)  Except  as  provided  in  §  1604.7,  the 
attorney  does  not  intentionally  identify 
the  case  or  matter  with  the  Corporation 
or  the  recipient;  and 

(c)  The  attorney  is — 

(1)  Newly  employed  and  has  a 
professional  responsibility  to  close  cases 
from  a  previous  law  practice,  and  does 
so  on  the  attorney's  own  time  as 
expeditiously  as  possible;  or 

(2)  Acting  on  behalf  of  him  or  herself, 
a  close  friend,  family  member  or  another 
member  of  the  recipient's  staff;  or 

(3)  Acting  on  behalf  of  a  religious, 
commiinity,  or  charitable  group;  or 

(4)  Participating  in  a  pro  bono  or  legal 
referral  program  affiliated  with  or 
sponsored  by  a  bar  association,  other 
legal  organization  or  religious, 
community  or  charitable  group;  or 

(5)  Satisfying  an  obligation  to 
participate  in  pro  bono  work  under 
applicable  State  or  local  rules  or 
practices  of  professional  responsibility. 

§1604.5    Compensation. 

(a)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  receive  personal 
compensation  for  work  performed 
pursuant  to  §  1604.4(c)(1). 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  seek  and  accept  a  fee  paid 
by,  awarded  or  approved  by  a  court  or 
administrative  body  or  included  in  a 
settlement  if — 


(1)  The  attorney  is  acting  pursuant  to 
§  1604.4(c)(2)  through  (5); 

(2)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  any 
such  fees  paid  to  the  attorney  are 
remitted  to  the  recipient;  and 

(3)  The  fee  is  not  deducted  from  the 
individual  client's  recovery  of 
compensatory  damages  or  retroactive 
benefits. 

(c)  From  the  fees  remitted  to  the 
recipient  pursuant  to  paragraph  {b)(2)  of 
this  section,  the  recipient  may 
reimburse  any  individual  or 
organization  for  actual  costs  or  out-of- 
pocket  expenses  inciuxed  in  the 
representation. 

§  1 604.6    Use  of  recipient  resources. 

(a)  For  cases  undertaken  pursuant  to 
§  1604.4(c)(1),  a  recipient's  written 
policies  may  permit  a  full-time  attorney 
to  use  de  minimis  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

(b)  For  cases  undertaken  pursuant  to 
§  1604.4(c)(2)  through  (5),  a  recipient's 
written  policies  may  permit  a  full-time 
attorney  to  use  limited  amounts  of  the 
recipient's  resources  for  permissible 
outside  practice  if  necessary  to  carry  out 
the  attorney's  professional 
responsibilities,  as  long  as  the 
recipient's  Corporation  or  private  funds 
are  not  used  for  any  activities  for  which 
the  use  of  such  funds  is  prohibited. 

§  1604.7    Court  appointments. 

(a)  A  recipient  may  permit  a  full-time 
attorney  to  accept  a  coiut  appointment 
if  the  director  of  the  recipient 
determines  that: 

(1)  Such  an  appointment  or  case  is 
consistent  with  the  attorney's 
responsibilities  to  the  recipient's  clients; 

(2)  The  appointment  was  made  and 
the  attorney  will  receive  compensation 
for  the  court  appointment  under  the 
same  terms  and  conditions  as  are 
applied  generally  to  attorneys  practicing 
in  the  court  where  the  appointment  is 
made;  and 

(3)  Subject  to  the  applicable  law  and 
rules  of  professional  responsibility,  the 
attorney  agrees  to  remit  to  the  recipient 
any  compensation  received. 

(b)  A  recipient  may  permit  a  full-time 
attorney  to  use  program  resources  to 
undertake  representation  pursuant  to  a 
court  appointment. 

(c)  A  ftiU-time  attorney  may  identify 
the  recipient  as  his  or  her  employer 
when  engaged  in  representation 
pursuant  to  a  court  appointment. 


(d)  If,  under  the  applicable  State  or 
local  covirt  rules  or  practices  or  rules  of 
professional  responsibility,  legal 
services  attorneys  are  mandated  to 
provide  pro  bono  legal  assistance  in 
addition  to  the  attorneys'  work  on 
behalf  of  the  recipient's  clients,  such 
legal  assistance  shall  be  treated  in  the 
same  manner  as  court  appointments 
under  paragraphs  (a)(1),  (a)(3),  (b)  and 
(c)  of  this  section. 

Victor  M.  Fortuno, 

Vice  President  for  Legal  Affairs  and  General 

Counsel. 

(FR  Doc.  02-23089  Filed  9-10-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  Part  1002 

[STB  Ex  Parte  No.  542  (Sub-No.  4)] 

Regulations  Governing  Fees  for 
Services  Performed  in  Connection 
WItli  Licensing  and  Related  Services— 
2002  New  Fees 

agency:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

SUMMARY:  The  Board  proposes  to: 
establish  22  fees  for  services  for  which 
no  fee  ciurentiy  is  assessed;  raise  the 
below-cost  fee  that  currently  applies  to 
six  fee  items;  update  fees  for  nine 
existing  fee  items;  and  amend,  renumber 
and  delete  certain  rules  to  conform  to 
existing  and  proposed  fee  collection 
policies  and  processes.  The  Board 
proposes  these  changes  imder  the 
Independent  Offices  Appropriations  Act 
and  0MB  Circular  A-25,  User  Fees.  We 
request  comments  on  these  proposals. 
DATES:  Comments  are  due  on  October 
11,2002. 

ADDRESSES:  Send  comments  (an  original 
plus  10  copies)  referring  to  Ex  Parte  No. 
542  (Sub-No.  4)  to:  Surface 
Transportation  Board,  Case  Control 
Branch,  1925  K  Street,  NW., 
Washington,  DC  20423-0001. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anne  K.  Quinlan  (202)  565-1727  or 
David  T.  Groves  (202)  565-1551. 
(Federal  Information  Relay  Service 
(FIRS)  for  the  hearing  impaired:  1  (800) 
877-8339.) 

SUPPLEMENTARY  INFORMATION:  The 
Independent  Offices  Appropriations 
Act,  31  U.S.C.  9701  (lOAA),  is  the  basis 
for  user  fees  charged  by  Federal 
agencies.  Under  the  lOAA,  agencies  are 


required  to  ensure  that  "*  *  *  each 
service  or  thing  of  value  provided  by  an 
agency  *  *  *  to  a  person  *  *  *  be  self- 
sustaining  to  the  extent  possible."  31 
U.S.C.  9701(a).  Office  of  Management 
and  Budget  (OMB)  CirciUar  No.  A-25 
User  Fees,  revised  Jidy  8, 1993  (CinnUar 
A-25),  establishes  federal  policy 
regarding  fees  assessed  for  government 
services  pursuant  to  the  lOAA.  Circular 
A-25  states  that  the  general  policy  of 
the  federal  government  is  that  "[a]  user 
charge  will  be  assessed  against  each 
identifiable  recipient  for  special  benefits 
derived  from  federal  activities  beyond 
those  received  by  the  general  public." 
Circular  A-25,  section  6. 

Pursuant  to  these  directives,  the 
Board  is  proposing  to  establish  22  new 
fees  to  cover  services  and  activities  that 
have  not  previously  been  included  in 
the  Board's  user  fee  regiUations, 
including  a  catch-all  "basic"  fee  for  STB 
adjudicatory  services  not  already 
covered  by  a  specific  fee.  Specifically, 
the  Board  proposes  to  establish  new  fees 
to  cover  the  following  services,  which 
confer  special  benefits  on  identifiable 
recipients.  Under  section  1002.1,  we 
propose  to  charge  a  fee  for  courier 
services  involved  in  retrieval  of  off-site 
agency  records  [rule  1002.1(e)].  Under 
section  1002.2,  we  propose  to  charge 
fees  to  address:  petitions  for  exemption, 
and  petitions  to  revoke  exemptions, 
under  49  U.S.C.  13541  [fee  items 
(f)(2)(ii)  and  (iii)];  requests  for  dispute 
determinations  under  49  U.S.C. 
10901(d)  [fee  item  (f)(12)(iv)];  requests 
to  extend  trail  use  negotiation  periods 
[fee  item  (f)(27)(ii)];  requests  for  waiver 
or  clarification  of  Board  regulations  in 
major  rail  finance  transactions  under  49 
U.S.C.  11323,  and  in  other  cases  not 
otherwise  covered  [fee  items  (f)(38)(vii>- 
(41)(vii)  and  (f)(65).  respectively]; 
formal  complaints  by  small  shippers  in 
rail  maximujn  rate  cases  [fee  item 
(f)(56)(ii)];  requests  for  orders 
compelling  a  carrier  to  file  a  common 
carrier  rate  [fee  item  (0(56)(v)];  appeals 
bom  procedural  and  discovery  rulings 
[fee  items  (f)(61)(ii)  and  (f)(64)(iii), 
respectively];  requests  for  expedited 
relief  under  49  CFR  parts  1146  and  1147 
[fee  items  (f)(63)(i)  and  (ii), 
respectively];  motions  to  compel 
discovery  {fiee  items  (f)(64)(i)  and  (ii)]; 
requests  to  use  voting  trust  agreements 
[fee  items  (f)(86)(ii)  and  (iii)];  and  a 
catch-all,  basic  fee  for  S'TB  adjudicatory 
services  not  otherwise  covered  [fee  item 
(f)(88)]. 

The  Board  currently  assesses  a  below- 
full  cost  fee  of  $150  (comparable  to  the 
fee  for  filing  a  matter  vtdth  a  court 
system)  for  six  fee  items,  specifically: 
trail  use  requests  [fee  item  (f)(27)]; 
Amtrak  conveyance  proceedings  [fee 


item  (f)(47)];  Amtrak  compensation 
proceedings  [fee  item  (f)(48)];  labor 
arbitration  proceedings  [fee  item  (f)(60)]; 
appeals  to  Board  decisions  and  petitions 
to  revoke  exemptions  [fee  item  (f)(61)]; 
and  motor  carrier  undercharge 
proceedings  [fee  item  (f)(62)].  We 
propose  to  raise  this  fee  to  the  basic  fee 
level  of  $200  to  better  reflect  Board 
costs. 

Cost  data  for  the  above  proposed  fees 
are  based  on  contemporaneous  time  and 
motion  studies  for  some  fee  items,  based 
on  after-the-fact  interviews  with  staff 
involved  in  the  proceedings  for  other  fee 
items,  and,  for  a  few  fee  items,  based  on 
what  we  belfeve  are  conservative 
projections  by  informed  staff. 

Finally,  the  Board  proposes  to  amend 
several  fee  regulations  to  accomplish  the 
following:  (1)  Reflect  current  business 
practices  with  respect  to  fee  processing; 
(2)  permit  use  of  the  billing  account 
system  to  collect  fees  for  documents 
filed  for  recording  imder  49  U.S.C. 
11301;  (3)  change  the  process  for 
handling  fee  waiver  requests;  (4)  update 
two  fees  previously  overlooked;  (5) 
revise  three  fee  items;  and  (6)  delete  a 
few  obsolete  regulations.  The  proposed 
regulations  are  set  forth  in  the 
Appendix. 

Pursuant  to  5  U.S.C.  605(b)  we  certify 
that  the  proposed  rules  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  sfmall  entities. 
The  economic  impact  of  the  proposed 
fees  will  not  be  significant  because  the 
Board  fee  would  represent  only  a  small 
portion  of  the  overall  cost  of  the  related 
endeavor.  Moreover,  few  small  entities 
avail  themselves  of  the  services  to 
which  the  proposed  fees  apply.  Finally, 
the  Board's  regidations  provide  for 
waiver  of  filing  fees  for  those  entities 
that  can  make  the  required  showing  of 
financial  hardship. 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

Additional  information  is  contained 
in  the  Board's  decision.  To  obtain  a  firee 
copy  of  the  full  decision,  visit  the 
Board's  website  at  http:// 
www.stb.dot.gov;  call  the  Board's 
Information  Officer  at  (202)  565-1674; 
or  pick  up  in  person  from  the 
Information  Officer,  Suite  100,  Surface 
Transportation  Board,  1925  K  Street, 
NW.,  Washington,  DC  20423-0001.  To 
purchase  a  copy  of  the  decision,  write 
to,  call,  email,  or  pick  up  in  person  from 
Da-2-Da  Legal  Copy  Service,  Room  405, 
1925  K  Street,  NW..  Washington.  DC 
20006.  (202)  293-7776. 
da2dalegal®earthlink.net.  [Assistance 
for  the  hearing  impaired  is  available 


through  Federal  Information  Relay 
Services  (FIRS):  (800)  877-6339] 

List  of  SubiectB  in  49  CFR  Part  1002 

Administrative  practice  and 
procedure.  Common  carriers.  Freedom 
of  information.  User  fees. 

Decided:  August  28.  2002. 

By  the  Board,  Chairman  Morgan  and  Vice 
Chairman  Burkes. 
Vernon  A.  Williams, 
Secretary. 

For  the  reasons  set  forth  in  the 
preamble,  the  Surface  Transportation 
Board  proposes  to  amend  49  CFR  part 
1002  as  follows: 

PART  1002— FEES 

1.  The  authority  citation  for  part  1002 
is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  552(a)(4)(A)  and  553. 
31  U.S.C.  9701,  and  49  U.S.C.  721. 

Section  1002.1(g)(ll)  also  issued  under  5 
U.S.C.  5514  and  31  U.S.C.  3717. 

2.  Amend  section  1002.1  as  follows: 

a.  Redesignate  paragraphs  (e)  through 
(h)  as  paragraphs  (f)  through  (i); 

b.  Remove  newly  redesignated 
paragraph  (f)(2)  and  designate  newly 
redesignated  paragraph  (f)(3)  as 
paragraph  (f)(2); 

c.  Add  new  paragraph  (e)  and  revise 
newly  redesignated  paragraphs  (g)(7). 
(g)(8)  and  (h)  to  read  as  follows: 


§  1002.1    Fees  for  records  search,  review, 
copying,  certification,  and  related  services. 

*        *         •        •        • 

(e)  Fees  for  courier  services  to 
transport  agency  records  to  provide  on- 
site  access  to  agency  records  stored  off- 
site  will  be  set  at  the  rates  set  forth  in 
the  Board's  agreement  with  its  courier 
service  provider.  Rate  information  is 
available  on  the  Board's  website 
{http://www.stb.dot.gov),  or  can  be 
obtained  from  the  Board's  Information 
Officer,  Suite  100,  Surface 
Transportation  Board,  Washington,  DC 
20423-0001. 
***** 

(g)  •  *  ' 

(7)  The  fee  for  photocopies  shall  be 
$1.00  per  letter  or  legal  size  exposure 
with  a  minimum  charge  of  $5.00. 

(8)  The  fees  for  ADP  data  are  set  forth 
in  paragraph  (f)  of  this  section. 
***** 

(h)  Fees  for  services  described  in 
paragraphs  (a)  through  (g)  of  this  section 
may  be  charged  to  accounts  established 
in  accordance  with  49  CFR  1002.2(a)(2), 
or  paid  for  by  check,  money  order, 
currency,  or  credit  card  in  accordance 
with  49  CFR  1002.2(a)(3). 
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3.  Amend  section  1002.2  as  follows: 

a.  From  paragraph  (g)(l)(ii)  remove 
"$6.00"  and  in  its  place  add  "$20.00"; 

b.  Remove  paragraph  (f){78)(ii)  and 
redesignate  paragraph  (fK78)(i)  as 
paragraph  (f)(78); 

c.  Revise  the  last  sentence  of 
paragraph  (a)(1),  paragraph  (a)(2),  the 
first  sentence  of  paragraph  (b),  and 
paragraphs  (f)(2).  (f)(27),  (f)(47),  (f)(48), 
(f)(56).  (f)(60)  through  (f){62),  (f)(86). 
(fl(98),  (f)(100)  and  (f)(101). 

d.  Add  paragraphs  (f)(12)(iv), 
(f)(38)(vii),  (f)(39)(vii),  (f)(40)(vii). 


(f)(41)(vii).  (f)(63)  through  (f)(65),  and 
(f)(88). 

The  added  and  revised  text  is  set  forth 
as  follows: 

§1002.2    Filing  fees. 

(a)  *  *  * 

(1)  *  *  *  Filing  fees  for  tariffs, 
including  schedules,  and  contract 
summaries,  including  supplements 
(Item  78),  and  filing  fees  for  documents 
submitted  for  recording  (Item  83)  may 
be  charged  to  accoimts  established  by 
the  Board  in  accordance  with  paragraph 
(a)(2)  of  this  section. 


(2)  Billing  account  procedure.  Form 
STB-1032  must  be  submitted  to  the 
Board's  Section  of  Financial  Services  to 
establish  STB  billing  accoimts  for  filing 
fees  for  tariffs  and  for  dociiments 
submitted  for  recording. 
***** 

(b)  Any  filing,  other  than  a  tariff 
filing,  that  is  not  accompanied  by  the 
appropriate  filing  fee,  payment  via 
credit  card  or  STB  billing  account,  or  a 
request  for  waiver  of  the  fee,  is 
deficient.  *  *   * 
***** 

(f)  Schedule  of  filing  fees. 


Type  of  proceeding 


(2)(i)  An  application  involving  the  purchase,  lease,  consolidation,  merger,  or  acquisition  of  control  of  a  motor  earner  of  pas- 
sengers under  49  U.S.C.  14303  

(ii)  A  petition  for  exemption  under  49  U.S.C.  13541  (other  than  a  njJemaking)  filed  by  a  non-rail  carrier  not  othenwise  cov- 
ered   

(iii)  A  petition  to  revoke  an  exemption  filed  under  49  U.S.C.  13541(d) 

..••♦• 

(12)*  •  * 

(iv)  A  request  tor  determination  of  a  dispute  involving  a  rail  construction  that  crosses  the  line  of  another  carrier  under  49 
U.S.C.  10901(d)  

•  '  *  *  »  •  * 

(27)(i)  A  request  for  a  trail  use  condition  in  an  abandonment  proceeding  under  16  U.S.C.  1247(d)  

(ii)  A  request  to  extend  the  period  for  negotiation  of  a  trail  use  agreement 


Fee 


1,500 

2,300 
1,900 


10.100 


200 

300 


type  of  proceeding 


Fee 


(86)  Informal  opinkms: 

(i)  A  request  for  an  informal  opinkxi  not  othenwise  covered 

(ii)  A  request  for  an  informal  opinion  on  a  voting  tmst  agreement  pursuant  to  49  CFR  1013.3(a)  in  connection  with  a  major 

financial  proceeding  as  defined  at  49  CFR  1180.2(a) 

(iii)  A  request  for  an  informal  opinkjn  on  a  voting  trust  agreement  pursuant  to  49  CFR  1013.3(a)  not  othenwise  covered 

(88)  Bask:  fee  for  STB  adjudnatoiy  servwes  not  othenwise  covered  

. 

(98)  Processing  the  papenworit  related  to  a  request  for  the  Carioad  Waybill  Sample  to  be  used  in  a  Board  or  State  proceeding 
that: 
(i)  Does  not  require  a  Federal  Register  notk:e: 

(A)  Set  cost  portkxi  

(B)  SIkJingcost  portkxi 

(ii)  Does  require  a  Federal  Register  notk»: 

(a)  Set  cost  portk>n 

(b)  Sliding  cost  portton  

(100)  Unifonn  Railroad  Costing  System  (URCS)  software  and  information: 

(i)  Initial  PC  version  URCS  Phase  III  software  program  and  manual 

(ii)  Updated  URCS  PC  verston  Phase  III  cost  file— per  year 

(iii)  Publk:  requests  for  Source  Coctes  to  the  PC  version  URCS  Phase  III 

(101)  Carioad  Waybill  Sample  data  or  recordable  disk  (R-CD): 

(i)  Requests  for  Pubic  Use  File  on  R-CD— per  year  

(ii)  Waybill— Surface  Transportation  Board  or  State  proceedings  on  R-CD— per  year 

(iii)  User  GukJe  for  latest  available  Carioad  Waybill  Sample 

(iv)  Specialized  Programming  for  Waybill  requests  to  the  Board  


1.100 

3.500 
350 


200 


100 
^32 

300 
32 


50 

25 

100 

250 

500 

50 

2  76 


1  Per  party. 

2  Per  hour. 


(38)  *  *  • 

(vii)  A  request  for  waiver  or  clarification  of  regulations  filed  In  a  major  financial  proceeding  as  defined  at  49  CFR  1 180.2(a)  3,800 

(39)  *  *  * 

(vii)  A  request  for  waiver  or  clarification  of  regulations  filed  In  a  major  financial  proceeding  as  defined  at  49  CFR  1 180.2(a)  3,800 

(40)  *  *  * 

(vii)  A  request  for  waiver  or  clarification  of  regulations  filed  in  a  major  financial  proceeding  as  defined  at  49  CFR  1 180.2(a)  3,800 

(41)  •  •  • 

(vii)  A  request  for  waiver  or  clarification  of  regulatkins  filed  In  a  major  financial  proceeding  as  defined  at  49  CFR  1 180.2(a)  3,800 

•  I  •  *  •  •  •  • 

(47)  National  Railroad  Passenger  Corporation  (Amtrak)  conveyance  proceeding  under  45  U.S.C.  562  200 

(48)  National  Railroad  Passenger  Corporation  (Amtrak)  compensation  proceeding  under  SectKtn  402(a)  of  the  Rail  Passenger 

Sennce  Act  200 

•  •••••• 

(56)  A  formal  complaint  alleging  unlawful  rates  or  practk:es  of  earners: 

(i)  A  formal  complaint  filed  under  the  coal  rate  gukJelines  (Stand-Atone  Cost  Methodotogy)  alleging  unlawful  rates  and/or 

practrces  of  rail  carriers  under  49  U.S.C.  10704(c)(1)  61.400 

(ii)  A  formal  complaint  involving  rail  maximum  rates  filed  by  a  small  shipper 150 

(iii)  All  other  formal  complaints  (except  competitive  access  complaints) 6.000 

(iv)  Competitive  access  complaints 150 

(v)  A  request  for  an  order  compelling  a  carrier  to  file  a  common  carrier  rate 200 

•  *  •  •  •  •  *      . 

(60)  A  latxx-  arbitratton  proceeding 200 

(61 )  (i)  An  appeal  of  a  Surtace  Transportatkxi  Board  decision  on  ttie  merits  or  petitton  to  revoke  an  exemptton  pursuant  to  49 

U.S.C.  10502(d)  200 

(ii)  An  appeal  of  a  Surtace  Transportatkin  Board  deciskxi  on  procedural  matters  except  discovery  mlings  2S0 

(62)  Motor  carrier  undercharge  proceeding  200 

(63)  Expedited  relief  for  servk%  inadequacies: 

(i)  A  request  for  expedited  relief  under  49  U.S.C.  1 1 1 23  and  49  CFR  part  1 146  for  senrice  emergency 200 

(ii)  A  request  for  temporary  relief  under  49  U.S.C.  10705  and  11102,  and  49  CFR  part  1147  for  servrce  inadequacy  200 

(64)  Discovery: 

(i)  A  motton  to  compel  discovery  In  formal  complaint  proceedings  under  49  U.S.C.  10704(c)(1)  2,300 

(ii)  A  motton  to  compel  discovery  in  all  other  proceedings 950 

(iii)  An  appeal  of  discovery  ruling 2,100 

(65)  A  request  for  waiver  or  darifKatkxi  of  regulations  except  one  filed  in  an  abandonment  or  discontinuance  proceeding,  or  in 

a  major  financial  proceeding  as  defined  at  49  CFR  1180.2(a)  400 
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BILUNG  CODE  4»15-«>-P 

DEPARTMENT  OF  TRANSPORTATION 
Surface  Transportation  Board 

49  CFR  1109  and  1114 
[STB  Ex  Parte  No.  638] 

Procedures  To  Expedite  Reeolution  of 
Rate  Challenges  To  Be  Considered 
Under  the  Stand-Alone  Cost 
IMethodology 

agency:  Surface  Transportation  Board, 

Transportation. 

ACTION:  Notice  of  proposed  rulemaking 

and  request  for  comments. 

summary:  The  Board  proposes  to  amend 
its  regulations  at  parts  1109  and  1114  to 
expedite  the  resolution  of  rate 
challenges  considered  imder  the  stand- 
alone cost  (SAC)  methodology.  We  are 
proposing  to  change  both  our  discovery 
standard  and  the  way  we  handle 
discovery  disputes  in  rate  cases 
considered  imder  the  SAC  methodology. 
We  are  also  proposing  to  institute  a 
requirement  that  a  shipper  seeking  rate 
relief  from  a  railroad  in  such  cases 


engage  in  non-binding  mediation  of  its 
dispute  with  the  railroad  prior  to  filing 
its  complaint  with  us.  We  request 
comments  on  these  proposals. 
DATES:  Comments  are  due  October  1 1 , 
2002.  with  reply  comments  due  20  days 
thereafter. 

ADDRESSES:  Send  comments  (an  original 
plus  10  copies)  referring  to  Ex  Parte  No. 
638  to:  Surface  Transportation  Board, 
1925  K  Street,  NW..  Washington,  DC 
20423-0001. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  J.  Stilling  (202)  565-1567. 
[Federal  Information  Relay  Service 
(FIRS)  (Hearing  Impaired):  (800)  877- 
8339.1 

SUPPLEMENTARY  INFORMATION: 
Additional  information  is  contained  in 
the  Board's  decision.  To  obtain  a  free 
copy  of  the  full  decision,  visit  the 
Board's  Web  site  at  www.stb.dot.gov; 
call  the  Board's  Information  Officer  at 
(202)  565-1674;  or  pick  up  in  person 
from  the  Information  Officer.  Suite  100. 
Surface  Transportation  Board.  1925  K 
Street.  NW..  Washington,  DC  20423- 
0001.  To  purchase  a  copy  of  the 
decision,  write  to.  call,  e-mail,  or  pick 
up  in  person  from  Da-2-Da  Legal  Copy 
Service.  Room  405, 1925  K  Sti-eet.  NW.. 
Washington.  DC  20006.  (202)  293-7776. 


da2dalegal@earthlink.net.  [Federal 
Information  Relav  Ser\ice  (FIRS) 
(Hearing  Impaired):  (800)  877-8339.) 

This  action  will  not  significantly 
affect  either  the  quality  of  the  human 
environment  or  the  conservation  of 
energy  resources. 

We  tentatively  conclude  that  our 
action  will  not  have  a  significant  effect 
on  a  substantial  number  of  small  entities 
within  the  meaning  of  the  Regulator\- 
Flexibility  Act. 

List  of  Subjects  in  49  CFR  Parts  1109 
and  1114 

Practice  and  procedure,  Railroads. 

Decided;  September  3.  2002. 

Bv  the  Board.  Chairman  Morgan  and  \  i(  e 
Chairman  Burlte.s. 
Vernon  A.  Williams, 
Secretan'. 

For  the  reasons  set  forth  in  the 
preamble,  the  Surface  Transportation 
Board  proposes  to  amend  49  CFR  parts 
1109  and  1114  as  follows: 

PART  1109-USE  OF  ALTERNATIVE 
DISPUTE  RESOLUTION  IN  BOARD 
PROCEEDINGS  AND  THOSE  IN  WHICH 
THE  BOARD  IS  A  PARTY 

Add  new  §  1109.4,  Mandaton- 
Mediation  in  Rate  Cases  To  Be 


(JMI 
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Considered  Under  the  Stand-Alone  Cost 
Methodology,  as  follows: 

f  1 1 09.4    Mandatory  Mediation  in  Rate 
Cases  To  Be  Considered  Under  the  Stand- 
Alone  Cost  Methodology. 

(a)  A  shipper  seeking  rate  relief  from 
a  railroad  or  railroads  in  a  case 
involving  the  stand-alone  cost 
methodology  must  engage  in  non- 
binding  mediation  of  its  dispute  with 
the  railroad  prior  to  filing  a  formal 
complaint  under  part  1111. 

(b)  The  shipper  must  file  a  request  for 
mediation  with  the  Board,  indicating  its 
intent  to  file  a  complaint  alleging  a 
violation  of  49  U.S.C.  10701  and  10704. 
This  request  will  engage  the  Board's 
processes  and  serve  to  fix  the  relevant 
limitations  period  for  any  relief  for  rates 
or  charges  already  paid,  just  as  would 
the  filing  of  a  formal  complaint.  The 
request  for  mediation  must  specify  the 
relevant  facts  and  nature  of  the  dispute 
in  sufficient  detail  to  frame  the  issues 
requiring  mediation.  The  shipper  must 
serve  a  copy  of  its  request  on  the 
defendant  railroad  as  specified  in 

§  1104.12.  A  mediator  will  be  assigned 
by  the  Board  within  5  business  days  of 
filing  of  the  shipper's  request. 

(c)  The  mediator  will  work  with  the 
parties  to  try  to  reach  a  settlement  of  all 
or  some  of  their  dispute  or  to  narrow  the 
issues  in  dispute,  and  reach  stipulations 
that  may  be  incorporated  into  any 
subsequent  adjudication  before  the 
Board  if  mediation  does  not  fully 
resolve  the  dispute. 

(d)  If  the  parties  reach  a  settlement, 
the  mediator  may  assist  in  preparing  a 
settlement  agreement.  If  the  parties  fail 
to  reach  a  settlement,  the  shipper  may 
proceed  to  file  a  formal  complaint  with 
the  Board.  If  the  parties  reach  a  partial 
settlement,  the  shipper  may  proceed  to 
file  a  formal  complaint  with  the  Board 
on  the  remaining  issues,  which  will  be 
handled  under  the  Board's  existing 
rules. 

(e)  Within  5  business  days  of  the 
assigiunent  to  mediate,  the  mediator 
shall  contact  the  parties  to  discuss 
ground  rules  and  the  time  and  location 
of  any  meeting.  The  precise  procedure 
used  to  facilitate  the  mediation  is 
flexible  and  is  within  the  mediator's 
discretion. 

(f)  The  entire  mediation  process  shall 
be  private  and  confidential,  and  shall  be 
completed  within  60  days  of  the  filing 
of  the  shipper's  request.  If  the  mediation 
process  caimot  be  competed  in  60  days, 
a  request  for  an  extension  may  be  filed 
by  the  mediator,  after  consultation  with 
the  parties,  prior  to  the  end  of  the  60 
day  period,  and  may  be  considered  by 
the  Board. 


PART  1114— EVIDENCE;  DISCOVERY 

1.  Amend  §  1114.21  as  follows: 

a.  Revise  the  first  sentence  of 
paragraph  (a)(1); 

b.  Redesignate  current  paragraphs  (b)- 
(f)  as  (c)-(g): 

c.  Add  new  paragraph  (b). 

'The  revised  and  added  text  reads  as 
follows: 

§  1 1 14.21    Applicability;  general 
provisions. 

(a)  When  discovery  is  available.  (1) 
Parties  may  obtain  discovery  under  this 
subpart  regarding  any  matter,  not 
privileged,  which  is  relevant  to  the 
subject  matter  involved  in  a  proceeding 
other  than  an  informal  proceeding  or  a 
rate  case  to  be  considered  under  the 
stand-alone  cost  methodology.  *  *  * 

(b)  Discovery  in  stand-alone  cost  rate 
cases.  In  a  rate  case  to  be  considered 
under  the  stand-alone  cost 
methodology,  parties  may  obtain 
discovery  only  of  information  for  which 
the  party  seeking  discovery  has  a  clear, 
demonstrable  need  in  order  to  make  its 
case  and  which  is  not  readily  available 
to  it  through  means  other  than 
discovery. 

2.  Add  to  §  1114.31,  new  paragraphs 
(a)(l)-(4)  as  follows: 

§  1 1 1 4.31    Failure  to  respond  to  discovery. 

(a)  *   *   * 

(1)  Reply  to  motion  to  compel 
generally.  Except  in  rate  cases  to  be 
considered  under  the  stand-alone  cost 
methodology,  the  time  for  filing  a  reply 
to  a  motion  to  compel  is  governed  by 
§1104.13. 

(2)  Reply  to  motion  to  compel  in 
stand-alone  cost  rate  cases.  A  reply  to 
a  motion  to  compel  must  be  filed  with 
the  Board  within  10  days  thereafter  in 
a  rate  case  to  be  considered  under  the 
stand-alone  cost  methodology. 

(3)  Conference  with  parties.  Within  5 
business  days  after  the  filing  of  a  reply 
to  a  motion  to  compel  in  a  rate  case  to 
be  considered  under  the  stand-alone 
cost  methodology.  Board  staff  may 
convene  an  informal  conference  with 
the  parties  to  discuss  the  dispute, 
attempt  to  narrow  the  issues,  and  gather 
any  further  information  needed  to 
render  a  ruling. 

(4)  Ruling  on  motion  to  compel  in 
stand-alone  cost  rate  cases.  Within  5 
business  days  after  a  conference  with 
the  parties  convened  pursuant  to 
subparagraph  (a)(3)  of  this  section,  the 
Secretary  will  issue  a  summary  ruling 
on  the  motion  to  compel  discovery  in  a 
stand-alone  cost  rate  case.  If  no 
conference  is  convened,  the  Secretary 
will  issue  this  summary  ruling  within 


10  business  days  after  the  filing  of  the 
reply  to  the  motion  to  compel. 

***** 

[FR  Doc.  02-22808  Filed  9-9-02;  11:54  am) 
BILUNG  CODE  491S-00-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-Ai60 

Endangered  and  Threatened  Wildlife 
and  Plants;  Proposed  Establishment  of 
a  Nonessential  Experimental 
Population  of  Black-footed  Ferrets  In 
South-central  South  Dakota 

agency:  Fish  and  Wildlife  Service,  ' 

Interior. 

ACTION:  Proposed  rule;  notice  of  hearing. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  in 
cooperation  with  the  Rosebud  Sioux 
Tribe  (Tribe),  the  U.S.  Forest  Service, 
and  the  U.S.  Bureau  of  Indian  Affairs 
propose  to  reintroduce  endangered 
black-footed  ferrets  {Mustela  nigripes) 
into  south-central  South  Dakota  on  the 
Rosebud  Sioux  Reservation.  The 
purposes  of  this  proposed 
reintroduction  are  to  implement  actions 
required  for  recovery  of  the  species  and 
to  evaluate  and  improve  reintroduction 
techniques  and  management 
applications.  If  this  rule  is  finalized  by 
October  2002,  we  will  release  surplus 
captive-raised  and/or  wild-bom  black- 
footed  ferrets  in  the  fall  of  2002,  and 
release  additional  animals  annually  for 
several  years  thereafter  imtil  a  self- 
sustaining  population  is  established.  If 
this  reintroduction  program  is 
successful,  a  wild  population  could  be 
established  in  5  years  or  less.  The 
Rosebud  Sioux  Reservation  black-footed 
ferret  population  would  be  established 
as  a  nonessential  experimental 
population  in  accordance  with  section 
10(j)  of  the  Endangered  Species  Act  of 
1973,  as  amended  (Act).  We  would 
manage  this  population  under 
provisions  of  this  proposed  special  rule. 
A  draft  environmental  assessment  has 
been  prepared  on  this  proposed  action. 
DATES:  Comments  from  all  parties  on 
both  the  proposed  rule  and  the  draft 
environmental  assessment  must  be 
received  by:  October  11,  2002.  A  public 
hearing  has  been  scheduled  for 
September  26,  2002  from  4:00  p.m.  imtil 
6:00  p.m.  in  the  Commons  Area  at  the 
Multi-Cultural  Center  in  Mission,  South 
Dakota.  An  informational  meeting/open 
house  will  be  held  prior  to  this  meeting 
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from  10:00  a.m.  until  4:00  p.m.  at  the 
same  location. 

ADDRESSES:  Send  yoxa  comments  on 
this  proposed  rule  or  the  draft 
environmental  assessment  to  Pete 
Gober,  Field  Supervisor,  or  Scott 
Larson,  FiSh  and  Wildlife  Biologist,  U.S. 
Fish  and  Wildlife  Service,  Ecological 
Services  Office,  420  South  Garfield 
Avenue,  Suite  400,  Pierre,  South  Dakota 
57501,  or  telephone  (605)  224-8693. 
Comments  received  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  hours  at  the 
above  address.  You  may  obtain  copies  of 
the  draft  enviroiunental  assessment 
from  the  above  address  or  by  calling 
(605) 224-8693. 

FOR  FURTHER  INFORMATION  CONTACT: 
Mike  Lockhart  at  (307)  721-8805. 
SUPPLEMENTARY  INFORMATION: 

Background 

1.  Legislative:  Congress  made 
significant  changes  to  the  Act  in  1982 
with  addition  of  section  10(j),  which 
provides  for  the  designation  of  specific 
reintroduced  populations  of  listed 
species  as  "experimental  populations." 
I*reviously,  we  had  authority  to 
reintroduce  populations  into 
imoccupied  portions  of  a  listed  species' 
historical  range  when  doing  so  would 
foster  the  conservation  and  recovery  of 
the  species.  However,  local  citizens 
often  opposed  these  reintroductions 
because  they  were  concerned  about 
placement  of  restrictions  and 
prohibitions  on  Federal  and  private 
activities.  Under  section  10(j),  the 
Secretary  of  the  Department  of  the 
Interior  can  designate  reintroduced 
populations  established  outside  the 
species'  current  range,  but  within  its 
historical  range,  as  "experimental." 
Based  on  the  best  available  information, 
we  must  determine  whether  an 
experimental  population  is  "essential" 
or  "nonessential"  to  the  continued 
existence  of  the  species.  Regulatory 
restrictions  are  considerably  reduced 
under  a  Nonessential  Experimental 
Population  (NEP)  designation. 

Under  the  Act,  species  listed  as 
endangered  or  threatened  are  afforded 
protection  primarily  through  the 
prohibitions  of  section  9  and  the 
requirements  of  section  7.  Section  9  of 
the  Act  prohibits  the  take  of  endangered 
wildhfe.  "Take"  is  defined  by  the  Act  as 
harass,  harm,  pursue,  hunt,  shoot, 
woimd,  trap,  capture,  or  collect,  or 
attempt  to  engage  in  any  such  conduct. 
Service  regulations  (50  CFR  17.31) 
generally  extend  the  prohibition  of  take 
to  threatened  wildlife.  Section  7  of  the 
Act  outiines  the  procediu«s  for  Federal 
interagency  cooperation  to  conserve 


federally  listed  species  and  protect 
designated  critical  habitats.  It  memdates 
all  Federal  agencies  to  determine  how  to 
use  their  existing  authorities  to  further 
the  purposes  of  the  Act  to  aid  in 
recovering  listed  species.  It  also  states 
that  Federal  agencies  will,  in 
consultation  with  the  Service,  ensure 
that  any  action  they  authorize,  fund,  or 
carry  out  is  not  likely  to  jeopardize  the 
continued  existence  of  a  listed  species 
or  result  in  the  destruction  or  adverse 
modification  of  designated  critical 
habitat.  Section  7  of  the  Act  does  not 
affect  activities  imdertaken  on  private 
lands  imless  they  are  authorized, 
funded,  or  carried  out  by  a  Federal 
agency. 

For  purposes  of  section  9  of  the  Act, 
a  population  designated  as  experimental 
is  treated  as  threatened  regardless  of  the 
species'  designation  elsewhere  in  its 
range.  Through  section  4(d)  of  the  Act, 
threatened  designation  allows  us  greater 
discretion  in  devising  management 
programs  and  special  regulations  for 
such  a  population.  Section  4(d)  of  the 
Act  allows  us  to  adopt  whatever 
regulations  are  necessary  to  provide  for 
the  conservation  of  a  threatened  species. 
In  these  situations,  the  general 
regulations  that  extend  most  section  9 
prohibitions  to  threatened  species  do 
not  apply  to  that  species,  and  the 
special  4(d)  rule  contains  the 
prohibitions  and  exemptions  necessary 
and  appropriate  to  conserve  that 
species.  Regulations  issued  under 
section  4(d)  for  NEPs  are  usually  more 
compatible  with  routine  human 
activities  in  the  reintroduction  area. 

For  the  purposes  of  section  7  of  the 
Act,  we  treat  NEPs  as  threatened  species 
when  the  NEP  is  located  within  a 
National  Wildlife  Refuge  or  National 
Park,  and  section  7(a)(1)  and  the 
consultation  requirements  of  section 
7(a)(2)  of  the  Act  apply.  Section  7(a)(1) 
requires  all  Federal  agencies  to  use  their 
authorities  to  conserve  listed  species. 
Section  7(a)(2)  requires  that  Federal 
agencies  consult  with  the  Service  before 
authorizing,  funding,  or  carrying  out 
any  activity  that  would  likely  jeopardize 
the  continued  existence  of  a  listed 
species  or  adversely  modify  its.  critical 
habitats.  When  NEPs  are  located  outside 
a  National  Wildlife  Refuge  or  National 
Park,  we  treat  the  population  as 
proposed  for  listing  and  only  two 
provisions  of  section  7  would  apply — 
section  7(a)(1)  and  section  7(a)(4).  In 
these  instances,  NEPs  provide 
additional  flexibility  because  Federal 
agencies  are  not  required  to  consult 
with  us  under  section  7(a)(2).  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  the  Service  on  actions  that 
are  likely  to  jeopardize  the  continued 


existence  of  a  proposed  species.  The 
results  of  a  conference  are  advisory  in 
nature  and  do  not  restrict  agencies  from 
carrying  out,  funding,  or  authorizing 
activities. 

Individuals  used  to  establish  an 
experimental  population  may  come 
from  a  donor  population,  provided  their 
removal  will  not  create  adverse  impacts 
upon  the  parent  population,  and 
provided  appropriate  permits  are  issued 
in  accordance  with  our  regulations  (50 
CFR  17.22)  prior  to  their  removal.  In 
this  case,  the  donor  ferret  population  is 
a  captive-bred  population,  which  was 
propagated  with  the  intention  of  re- 
establishing wild  populations  to  achieve 
recovery  goals.  In  addition,  wild 
progeny  from  other  NEP  areas  (and 
which  also  originated  from  captive 
sources)  may  be  directly  translocated  to 
the  proposed  reintroduction  site. 

2.  Biological:  The  black-footed  ferret 
is  a  member  of  the  Mustelid  or  weasel 
family;  has  a  black  facemask.  black  legs, 
and  a  black-tipped  tail;  is  nearly  60 
centimeters  (2  feet)  in  length;  and 
weighs  up  to  1.1  kilograms  (2.5  pounds). 
It  is  the  only  ferret  species  native  to 
North  America.  The  historical  range  of 
the  species,  based  on  specimen 
collections,  extends  over  12  western 
States  (Arizona,  Colorado,  Kansas. 
Montana,  Nebraska,  New  Mexico,  North 
Dakota,  Oklahoma,  South  Dakota.  Texas. 
Utah,  and  Wyoming)  and  the  Canadian 
Provinces  of  Alberta  and  Saskatchewan. 
Prehistoric  evidence  indicates  that 
ferrets  once  occurred  from  the  Yukon 
Territory  in  Canada  to  Mexico  and 
Texas  (Anderson  et  al.  1986). 

Black-footed  ferrets  depend  almost 
exclusively  on  prairie  dog  colonies  for 
food,  shelter,  and  denning  (Henderson 
et  al.  1969,  updated  1974;  Forrest  et  al. 
1985).  The  range  of  the  ferret  coincides 
with  that  of  prairie  dogs  (Anderson  et  al. 
1986),  and  ferrets  with  young  have  been 
documented  only  in  the  vicinity  of 
active  prairie  dog  colonies.  Historically, 
black-footed  ferrets  have  been  reported 
in  association  with  black-tailed  prairie 
dog  [Cynomys  ludovicianus).  white- 
tailed  prairie  dog  (Cynomys  leucurus], 
and  Gunnison's  prairie  dog  {Cynomys 
gunnisoni]  towns  (Anderson  et  al. 
1986). 

Significant  reductions  in  both  prairie 
dog  numbers  and  distribution  occurred 
during  the  last  century  due  to 
widespread  poisoning  of  prairie  dogs, 
the  conversion  of  native  prairie  to 
farmland,  and  outbreaks  of  sylvatic 
plague,  particularly  in  the  southern 
portions  of  several  species  of  prairie  dog 
ranges  in  North  America.  Sylvatic 
plague  arrived  from  Asia  in 
approximately  1900.  It  is  an  exotic 
disease  foreign  to  the  evolutionary 
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history  of  prairie  dogs,  who  have  little 
or  no  immunity  to  it.  Black-footed 
ferrets  are  also  highly  susceptible  to 
sylvatic  plague.  This  severe  reduction  in 
the  availability  of  their  principal  prey 
species,  in  combination  with  other 
factors  such  as  secondary  poisoning 
from  prairie  dog  toxicants,  resulted  in 
the  near  extinction  of  the  black-footed 
ferret  in  the  wild  by  the  early  1970s. 

In  1974,  a  remnant  wild  population  of 
ferrets  in  South  Dakota,  originally 
discovered  in  1964,  abruptly 
disappeared.  As  a  result,  we  believed 
the  species  to  be  extinct.  However  in 
1981,  a  small  population  was 
discovered  near  Meeteetse,  Wyoming.  In 
1985-1986,  the  Meeteetse  population 
declined  to  only  18  animals  due  to  an 
outbreak  of  sylvatic  plague  and  canine 
distemper.  Following  this  critical 
decline,  the  remaining  individuals  were 
taken  into  captivity  in  1986-1987  to 
serve  as  founders  for  a  captive 
propagation  program.  Since  that  time, 
captive-breeding  efforts  have  been 
highly  successful  and  have  facilitated 
ferret  reintroductions  over  a  broad  area 
of  formally  occupied  range.  Today,  the 
captive  population  of  juveniles  and 
adults  annually  fluctuates  between  300 
and  600  animals  depending  on  time  of 
year,  yearly  reproductive  success,  and 
annual  mortalities.  The  captive  ferret 
population  is  currently  divided  among 
six  captive-breeding  facilities 
throughout  the  United  States  and 
Canada,  with  a  small  number  on  display 
for  educational  purposes  at  several 
facilities.  Also.  65  to  90  ferrets  are 
located  at  several  field-based  captive- 
breeding  sites  in  Arizona,  Colorado, 
Montana,  and  New  Mexico. 

3.  Recovery  Goals/Objectives:  The 
recovery  plan  for  the  black-footed  ferret 
(U.S.  Fish  and  Wildlife  Service  1988) 
contains  the  following  recovery 
objectives  for  downlisting,  that  is. 
reclassification  from  endangered  to 
threatened: 

(a)  Increasing  the  captive  population 
of  ferrets  to  200  breeding  adults  by  1991 
(which  has  been  achieved); 

(b)  Establishing  a  prebreeding 
population  of  1,500  free-ranging 
breeding  adults  in  10  or  more  different 
populations,  with  no  fewer  than  30 
breeding  adults  in  each  population  by 
the  year  2010  (on-going);  and. 

(c)  Encouraging  the  widest  possible 
distribution  of  reintroduced  animals 
throughout  their  historical  range  (on- 
going). 

Although  several  reintroduction 
efforts  have  occurred  throughout  the 
ferret's  range,  populations  may  have 
become  self-sufficient  at  only  one  site  in 
South  Dakota. 


We  can  reclassify  the  black-footed 
ferret  from  endangered  to  threatened 
status  when  the  recovery  objectives 
listed  above  have  been  achieved, 
assuming  that  the  mortality  rate  of 
established  populations  remains  at  or 
below  a  rate  at  which  new  populations 
become  established  or  increase.  We 
have  been  successful  in  rearing  black- 
footed  ferrets  in  captivity,  and  in  1997 
we  reached  captive-breeding  program 
objectives. 

In  1988,  we  divided  the  single  captive 
population  into  three  subpopulations  to 
avoid  the  possibility  of  a  catastrophic 
event  eliminating  the  entire  captive 
population  (e.g.,  contagious  disease). 
Additional  breeding  centers  were  added 
later,  and  currently  there  are  six 
separate  subpopulations  in  captivity. 
Current  recovery  efforts  emphasize  the 
reintroduction  of  animals  back  into  the 
wild  from  the  captive  source  stock. 
Surplus  individuals  produced  in 
captivity  are  now  available  for  use  on 
reintroduction  areas. 

4.  Reintroduction  Sites;  The  Service, 
in  cooperation  with  western  State  and 
Federal  agencies.  Tribal  representatives, 
and  conservation  groups,  evaluates 
potential  black-footed  ferret 
reintroduction  sites  and  has  previously 
initiated  ferret  reintroduction  projects  at 
several  sites  within  the  historical  range 
of  the  species.  The  first  reintroduction 
project  occurred  in  Wyoming  in  1991 
and  subsequent  efforts  have  taken  place 
in  South  Dakota  and  Montana  in  1994, 
Arizona  in  1996,  a  second  effort  in 
Montana  in  1997,  in  Colorado/Utah  in 

1999.  a  second  site  in  South  Dakota  in 

2000.  and  Mexico  in  2001.  The  Service 
and  the  Black-footed  Ferret  Recovery 
Implementation  Team  (comprised  of  27 
State  and  Federal  agencies,  Indian 
Tribes,  or  conservation  organizations) 
have  identified  the  Rosebud  Sioux 
Reservation  (Reservation)  as  a  high- 
priority  black-footed  ferret 
reintroduction  site  due  to  its  extensive 
black-tailed  prairie  dog  habitat  and  the 
absence  of  sylvatic  plague  (Black-footed 
Ferret  Recovery  Implementation  Team 
2000). 

In  the  early  1990s,  the  Bureau  of 
Indian  Affairs  (1995)  estimated  the 
acreage  of  prairie  dog  colonies  on 
Rosebud  Tribal  Trust  lands  at  18,218 
hectares  (ha)  (45,000  acres  (ac)).  In  the 
raid-1990s,  the  Tribe  evaluated  a  black- 
footed  ferret  reintroduction  effort  and 
completed  some  of  the  activities  (habitat 
evaluations)  necessary  to  begin  such 
reintroduction  efforts.  In  2001,  the  Tribe 
began  additional  activities  to  work 
toward  a  ferret  reintroduction  and  has 
worked  with  the  Service  to  gather 
information  necessary  to  establish  an 


NEP  designation  for  any  ferret 
reintroductions  that  may  occur. 

a.  Rosebud  Sioux  Reservation 
Experimental  Population 
Reintroduction  Area:  The  proposed  area 
to  be  designated  as  the  Rosebud  Sioux 
Reservation  Black-footed  Ferret 
Experimental  Population  Area 
(Experimental  Population  Area) 
overlays  all  of  Gregory,  Mellette,  Todd, 
and  Tripp  Counties  in  South  Dakota. 
Any  black-footed  ferret  found  within 
these  four  counties  would  be  considered 
part  of  an  NEP.  Within  the  Experimental 
Population  Area,  the  proposed  primary 
reintroduction  area  will  be  in  large 
black-tcdled  prairie  dog  complexes 
located  in  Todd  County  near  the  town 
of  Parmelee.  The  Town  of  Rosebud  is 
approximately  10  air  miles  away  and  is 
the  location  of  the  Rosebud  Sioux  Tribal 
offices.  Rosebud  is  approximately  160 
kilometers  (100  miles)  south  of  Pierre, 
the  capital  of  South  Dakota. 

The  Experimental  Population  Area 
supports  at  least  two  large  complexes  of 
black-tailed  prairie  dog  colonies  located 
within  the  four-county  area.  These - 
counties  encompass  approximately 
1.391,862  ha  (3,437,900  ac). 
Approximately  26  percent  or  356,411  ha 
(880,336  ac)  of  the  Experimental 
Population  Area  is  Tribal  and  Allotted 
Trust  lands  of  the  Rosebud  Sioux  Tribe. 
The-majority  of  this  Tribal  and  Allotted 
Trust  land  is  native  rangeland  used  for 
grazing. 

Large  acreages  within  the 
Experimental  Population  Area  are 
owned  by  private  landowners 
(approximately  70  percent),  although 
much  less  in  the  primary  reintroduction 
area,  but  no  ferrets  will  be  released  on 
private  lands.  Designating  reintroduced 
ferrets  as  an  NEP  should  minimize 
potential  issues  that  may  arise  with  a 
reintroduction  in  the  vicinity  of  private 
lands.  The  Tribe  and  other  cooperators 
agree  that  if  ferrets  disperse  onto  private 
lands,  they  will  capture  and  translocate 
the  ferrets  back  to  Tribal  lands  if 
requested  by  the  landowner  or  if 
necessary  for  the  protection  of  the 
ferrets.  Any  activity  needing  access  to 
private  lands  will  be  conducted  only 
with  the  permission  of  the  landowner. 

Black-footed  ferret  dispersal  ta  and 
occupation  of  areas  outside  of  the 
Experimental  Population  Area  is 
unlikely  to  occur  towards  the  east, 
north,  and  south  due  to  the  large  size  of 
the  Experimental  Population  Area,  the 
absence  of  suitable  nearby  habitat  (large 
contiguous  prairie  dog  colonies), 
cropland  barriers  (e.g.,  expansive 
cultivation  over  the  eastern  portion  of 
the  Experimental  Population  Area),  and 
physical  barriers  (e.g.,  the  Missouri 
River  to  the  east).  Any  expansion 
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westerly  from  the  reintroduction  site 
will  be  handled  by  recapturing  ferrets 
and  bringing  them  into  the 
Experimental  Population  Area  or 
through  futiu«  cooperative  efforts  virith 
the  Pine  Ridge  Indian  Reservation.  The 
Tribe  estimates  a  minimum  of 
approximately  6,072  ha  (15,000  ac)  of 
black-tailed  prairie  dog  colonies  are 
potentially  available  to  black-footed 
ferrets  in  a  localized  area  in 
northwestern  Todd  Coimty  and  could 
support  over  150  ferret  families 
(characterized  as  an  adiilt  female,  three 
kits,  and  one-half  an  adult  male;  i.e., 
one  aduh  male  for  every  two  adult 
females).  Large,  contiguous  prairie  dog 
colonies  and  the  absence  of  physical 
barriers  between  prairie  dog  colonies  in 
this  portion  of  the  Reservation  (the 
primary  ferret  release  area)  should 
facilitate  ferret  distribution  throughout 
this  complex. 

b.  Primary  Reintroduction  Areas:  The 
proposed  primary  reintroduction  area 
within  the  Experimental  Population 
Area  would  occur  on  prairie  dog 
colonies  near  Parmelee,  in  northwestern 
Todd  County.  The  last  remaining 
population  of  ferrets  in  South  Dakota 
was  known  to  exist  in  this  area  and 
adjacent  Mellette  County  imtil  the  early 
1970s  (Henderson  et  al.  1969,  updated 
1974).  This  population  was  studied  and 
monitored  extensively  until  it 
disappeared  from  the  wild  by  1974. 
During  monitoring  efforts  of  this  ferret 
population  in  the  1960s,  researchers 
located  eight  road-killed  ferrets  during 
their  years  of  work  (Hillman  and  Linder 
1973).  No  road-killed  ferrets  have  been 
turned  in  or  noted  from  that  area  since 
the  population  was  believed  extirpated 
in  the  early  1970s.  There  have  been 
many  ferret  surveys  conducted  in  this 
area  in  the  1980s  and  1990s  with  no 
ferrets  being  located.  The  Tribe 
conducted  additional  ferret  surveys  in 
2002  and  did  not  locate  any  ferrets. 

Black-footed  ferrets  will  be  released 
only  if  biological  conditions  are 
suitable,  and  meet  the  management 
framework  developed  by  the  Tribe,  in 
cooperation  with  the  Bureau  of  Indian 
Affairs,  the  Service,  and  landowners/ 
land  managers.  The  Service  will  re- 
evaluate ferret  reintroduction  efforts  in 
the  Experimental  Population  Area 
should  any  of  the  following  conditions 
occur: 

(i)  Failure  to  maintain  sufficient 
habitat  on  specific  reintroduction  areas 
to  support  at  least  30  breeding  adults 
after  5  years. 

(ii)  Failure  to  maintain  prairie  dog 
habitat  in  the  primary  reintroduction 
area  at  or  near  the  level  available  in 
2002. 


(iii)  A  wild  ferret  population  is  found 
within  the  Experimental  Population 
Area  following  the  initial  reintroduction 
and  prior  to  the  first  breeding  season. 
The  only  black-footed  ferrets  ciurently 
occurring  in  the  wild  result  from 
reintroductions  in  Arizona,  Colorado/ 
Utah,  Montana,  South  Dakota, 
Wyoming,  and  Mexico.  Consequently, 
the  discovery  of  a  black-footed  ferret  at 
the  proposed  Experimental  Population 
Area  prior  to  the  reintroduction  would 
confirm  the  presence  of  a  new 
population  and  would  prevent 
designation  of  an  experimental 
population  for  the  area. 

Uv)  Discovery  of  an  active  case  of 
canine  distemper  or  any  other  disease 
contagious  to  black-footed  ferrets  in  any 
animal  on  or  near  the  reintroduction 
area  within  6  months  prior  to  the 
scheduled  release  that  the  cooperators 
believe  may  compromise  the 
reintroduction. 

(v)  Fewer  than  20  captive  black-footed 
ferrets  are  available  for  the  first  release. 

(vi)  Fimding  is  not  available  to 
implement  the  reintroduction  phase  of 
the  project  on  the  Reservation. 

(vii)  Land  ownership  changes 
significantly  or  cooperators  withdraw 
from  the  project. 

All  the  above  conditions  will  be  based 
on  information  routinely  collected  by  us 
or  the  Tribe. 

5.  Reintroduction  Procedures:  In 
conformance  with  standard  black-footed 
ferret  reintroduction  protocol,  no  fewer 
than  20  captive-raised  or  wild- 
translocated  black-footed  ferrets  will  be 
released  in  the  Experimental  Population 
Area  in  the  first  year  of  the  program, 
and  20  or  more  animals  will  be  released 
annually  for  the  next  2  to  4  years.  Under 
this  proposal,  we  anticipate  releasing  50 
or  more  ferrets  in  the  first  year  and 
believe  a  self-sustaining  wild 
population  could  be  established  on  the 
Reservation  within  5  years.  Released 
ferrets  will  be  excess  to  the  needs  of  the 
captive-breeding  program  and  their  use 
will  not  affect  the  genetic  diversity  of 
the  captive  ferret  population  (ferrets 
used  for  reintroduction  efforts  can  be 
replaced  through  captive  breeding).  In 
the  futvire,  it  may  be  necessary  to 
interchange  ferrets  from  established, 
reintroduced  populations  to  enhance 
the  genetic  diversity  of  the  population 
on  the  Experimental  Population  Area. 
Recent  studies  (Biggins  et  al.  1998, 
Vargas  et  al.  1998)  have  documented  the 
importance  of  outdoor 
"preconditioning"  experience  on 
captive-reared  ferrets  prior  to  release  in 
the  wild.  Ferrets  exposed  to  natural 
prairie  dog  burrows  in  outdoor  pens  and 
natural  prey  prior  to  release  survive  in 
the  wild  at  significantly  higher  rates 


than  do  cage-reared,  non- 
preconditioned  ferrets.  At  a  minimum, 
all  captive-reared  ferrets  released  within 
the  Experimental  Population  Area  will 
receive  adequate  preconditioning 
treatments  at  existing  pen  facilities  in 
South  Dakota  or  other  western  States.  In 
addition,  we  may  translocate  wild-bom 
ferrets  (from  other  NEPs  with  self- 
sustaining  populations  of  ferrets)  to  the 
Experimental  Population  Area. 

The  Tribe  will  develop  specific 
reintroduction  plans  and  submit  them 
in  a  proposal  to  the  Service  as  part  of 
an  established,  annual  black- footed 
ferret  allocation  process.  Ferret 
reintroduction  cooperators  submit 
proposals  by  mid-March  of  each  year, 
and  the  Service  makes  preliminary 
allocation  decisions  (numbers  of  ferrets 
provided  to  specific  projects)  by  May. 
Proposals  submitted  to  the  Ser\'ice 
include  updated  information  on  habitat, 
disease,  project/ferret  status,  proposed 
reintroduction  and  monitoring  methods, 
and  predator  management.  In  this 
maimer,  the  Service  and  reintroduction 
cooperators  evaluate  the  success  of  prior 
year  efforts  and  apply  current 
knowledge  to  various  aspects  of 
reintroduction  efforts,  thereby  providing 
greater  assurance  of  long-range 
reintroduction  success. 

We  will  transport  ferrets  to  identified 
reintroduction  areas  within  the 
Experimental  Population  Area  and 
release  them  directly  from  transport 
cages  into  prairie  dog  burrows. 
Depending  on  the  availability  of  suitable 
vaccine,  we  will  vaccinate  released 
animals  against  certain  diseases 
(particularly  canine  distemper)  and  take 
appropriate  measures  to  reduce 
predation  from  coyotes,  badgers,  and 
raptors,  where  warranted.  All  ferrets  we 
release  will  be  marked  with  passive 
integrated  transponder  tags  (PIT  tags). 
and  we  may  promote  radio-telemetry 
studies  to  document  ferret  behavior  and 
movements.  Other  monitoring  will 
include  spotlight  surveys,  snowtracking 
surveys,  and  visual  surveillance. 

Since  captive-bom  ferrets  are  more 
susceptible  to  predation,  starvation,  and 
environmental  conditions  than  wild 
animals,  up  to  90  percent  of  the  released 
ferrets  could  die  during  the  first  year  of 
release.  Mortality  is  usually  highest 
during  the  first  month  following  release. 
In  the  first  year  of  the  program,  a 
realistic  goal  is  to  have  at  least  25 
percent  of  the  animals  survive  the  first 
winter.  The  goal  of  the  Reservation 
reintroduction  project  is  to  establish  a 
free-ranging  population  of  at  least  30 
adults  within  the  Experimental 
Population  Area  within  5  years  of 
release.  At  the  release  site,  population 
demographics  and  potential  sources  of 
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mortality  will  be  monitored  on  an 
annual  basis  (for  up  to  5  years).  We  do 
not  intend  to  change  the  nonessential 
designation  for  this  experimental 
population  unless  we  deem  this 
reintroduction  a  failure  or  the  black- 
footed  ferret  is  recovered  in  the  wild. 

6.  Status  of  Reintroduced  Population: 
We  determine  this  reintroduction  to  be 
nonessential  to  the  continued  existence 
of  the  species  for  the  following  reasons: 

(a)  The  captive  papulation  (founder 
population  of  the  species)  is  protected 
against  the  threat  of  extinction  from  a 
single  catastrophic  event  by  housing 
ferrets  in  six  separate  subpopulations. 
As  a  result,  any  loss  of  an  experimental 
population  in  the  wild  will  not  threaten 
the  survival  of  the  species  as  a  whole. 

(b)  The  primary  repository  of  genetic 
diversity  for  the  species  is  240  adult 
ferrets  maintained  in  the  captive- 
breeding  population.  Animals  selected 
for  reintroduction  purposes  are  surplus 
to  the  captive  population.  Hence,  any 
use  of  animals  for  reintroduction  efforts 
will  not  affect  the  overall  genetic 
diversity  of  the  species. 

(c)  Captive  breeding  can  replace  any 
ferrets  lost  during  this  reintroduction 
attempt.  Juvenile  ferrets  produced  in 
excess  of  the  numbers  needed  to 
maintain  the  captive-breeding 
population  are  available  for 
reintroduction. 

This  proposed  reintroduction  would 
be  the  ninth  release  of  ferrets  back  into 
the  wild.  The  other  experimental 
populations  occur  in  Wyoming, 
southwestern  South  Dakota,  north- 
central  Montana  (with  two  separate 
reintroduction  efforts),  Arizona, 
Colorado/Utah  (a  single  reintroduction 
area  that  overlays  both  States),  and 
northcentral  South  Dakota.  A 
nonessential  population  of  ferrets  has 
been  established  in  Mexico. 
Reintroductions  are  necessary  to  further 
the  recovery  of  this  species.  The  NEP 
designation  alleviates  landowner 
concerns  about  possible  land  use 
restrictions.  This  nonessential 
designation  provides  a  flexible 
management  framework  for  protecting 
and  recovering  black-footed  ferrets 
while  ensiiring  that  the  daily  activities 
of  landowners  are  unaffected. 

7.  Location  of  Reintroduced 
Population:  Section  10(j)  of  the  Act 
requires  that  an  experimental 
population  be  geo^aphically  separate 
from  other  wild  populations  of  the  same 
species.  Since  the  mid-1980s,  black- 
footed  ferret  surveys  have  been 
conducted  in  the  Experimental 
Population  Area  or  close  by,  and  no 
wild  ferrets  have  been  located.  Over 
121,457  ha  (300,000  ac)  of  prairie  dog 
colonies  were  surveyed  for  black-footed 


ferrets  in  the  mid-1980s  dining  a  prairie 
dog  control  effort  on  the  Oglala  Sioux 
Tribe's  Pine  Ridge  Indian  Reservation 
(Superintendent  Memorandum  1989). 
No  ferrets  were  located.  In  addition  to 
these  surveys,  the  Tribe  and  others  have 
spent  many  hours  surveying  prairie  dog 
colonies  at  the  primary  reintroduction 
site.  No  ferrets  or  signs  of  ferrets  (e.g., 
skulls,  feces,  trenches)  were  located. 
Therefore,  we  conclude  that  wild  ferrets 
are  no  longer  present  in  the 
Experimental  Population  Area,  and  that 
this  reintroduction  will  not  overlap  with 
any  wild  population. 

All  released  ferrets  and  their  offspring 
should  remain  in  the  Experimental 
Population  Area  due  to  the  presence  of 
prime  habitat  (lands  occupied  by  prairie 
dog  colonies)  and  surrounding 
geographic  barriers.  In  an  attempt  to 
identify  its  origin,  we  will  capture  any 
ferret  that  leaves  the  Experimental 
Population  Area  and  will  either  retimi 
it  to  the  release  site,  translocate  it  to 
another  site,  or  place  it  in  captivity.  If 
a  ferret  leaves  the  primary 
reintroduction.  area,  but  remains  within 
the  Experimental  Population  Area,  and 
occupies  private  property,  the 
landowner  can  request  its  removal. 
Ferrets  will  remain  on  private  lands 
only  when  the  landowner  does  not 
object  to  their  presence  there. 

We  will  marlc  all  released  ferrets  and 
will  attempt  to  determine  the  source  of 
any  unmarked  animals  found.  We  will 
undertake  efforts  to  confirm  whether 
any  ferret  found  outside  the 
Experimental  Population  Area 
originated  from  captive  stock.  If  the 
animal  is  unrelated  to  members  of  this 
or  other  experimental  populations  (i.e., 
it  is  from  non-captive  stock),  we  will 
place  it  in  captivity  as  part  of  the 
breeding  population  to  improve  the 
overall  genetic  diversity  of  the  captive 
population.  Existing  contingency  plans 
allow  for  the  capture  and  retention  of  up 
to  nine  ferrets  shown  not  to  be  from  any 
captive  stock.  In  the  highly  unlikely 
event  that  a  ferret  from  captive  stock  is 
found  outside  the  Experimental 
Population  Area  and  if  landowner 
permission  is  granted,  we  will  move  the 
ferret  back  to  habitats  that  would 
support  the  primary  population(s)  of 
ferrets. 

8.  Management:  This  reintroduction 
will  be  undertaken  in  cooperation  with 
the  Rosebud  Sioux  Tribe,  the  Bureau  of 
Indian  Affairs,  and  the  Forest  Service  in 
accordance  with  the  "Cooperative 
Management  Plan  for  Black-footed 
Ferrets,  Rosebud  Sioux  Reservation". 
Copies  of  the  Cooperative  Management 
Plan  may  be  obtained  from  the  Rosebud 
Sioux  Tribe,  Game,  Fish  and  Parks 
Department,  P.O.  Box  430,  Rosebud, 


South  Dakota  57570.  In  the  futiu-e,  we 
will  evaluate  whether  other  black-footed 
ferret  reintroductions  are  feasible  within 
the  Experimental  Population  Area. 
Cooperating  Tribes,  agencies,  and 
private  landowners  would  be  involved 
in  the  selection  of  any  additional  sites. 
Management  considerations  of  the 
proposed  reintroduction  project 
include: 

(a)  Monitoring:  Several  monitoring 
efforts  will  occur  diu'ing  the  first  5  years 
of  the  program.  We  will  annually 
monitor  prairie  dog  distribution  and 
numbers,  and  the  occurrence  of  sylvatic 
plague.  Testing  resident  carnivores  (e.g., 
coyotes)  for  canine  distemper  will  begin 
prior  to  the  first  ferret  release  and 
continue  each  year.  We  will  monitor 
released  ferrets  and  their  offspring 
annually  using  spotlight  surveys, 
snowtracking,  other  visual  survey 
techniques,  and  possibly  radio- 
telemetry  of  some  individuals.  The 
siu^eys  will  incorporate  methods  to 
monitor  breeding  success  and  long-term 
survival  rates. 

Through  public  outreach  programs, 
we  will  inform  the  public  and  other 
appropriate  State  and  Federal  agencies 
about  the  presence  of  ferrets  in  the 
Experimental  Population  Area  and  the 
handling  of  any  sick  or  injured  ferrets. 
To  meet  our  responsibilities  to  treat  the 
Tribe  on  a  Goveminent-to-Govenmient 
basis,  we  will  request  that  the  Tribe 
inform  Tribal  members  of  the  presence 
of  ferrets  on  Reservation  lands,  and  the 
proper  handling  of  any  sick  or  injured 
ferrets  that  are  foimd.  The  Tribe  will 
serve  as  the  primary  point  of  contact  to 
report  any  injured  or  dead  ferrets. 
Reports  of  injured  or  dead  ferrets  also 
must  be  provided  to  the  Service  Field 
Supervisor  [see  ADDRESSES  section).  It  is 
important  that  we  determine  the  cause 
of  death  for  any  ferret  carcass  found. 
Therefore,  we  request  that  discovered 
ferret  carcasses  not  be  disturbed,  but 
reported  as  soon  as  possible  to 
aporopriate  Tribal  and  Service  offices. 

(b)  Disease:  The  presence  of  canine 
distemper  in  any  mammal  on  or  near 
the  reintroduction  site  will  cause  us  to 
reevaluate  the  reintroduction  program. 
Prior  to  releasing  ferrets,  we  will 
establish  the  presence  or  absence  of 
canine  distemper  in  the  release  area  by 
collecting  at  least  20  coyotes  (and 
possibly  other  carnivores).  Sampled 
predators  will  be  tested  for  canine 
distemper  and  other  diseases. 

We  will  attempt  to  limit  the  spread  of 
distemper  by  discouraging  people  from 
bringing  unvaccinated  pets  into  core 
ferret  release  areas.  Any  dead  mammal 
or  any  unusual  behavior  observed  in 
animals  foimd  within  the  area  should  be 
reported  to  us.  Efforts  are  under  way  to 
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develop  an  effective  canine  distemper 
vaccine  for  black-footed  ferrets.  Routine 
sampling  for  sylvatic  plague  in  prairie 
dog  towns  will  take  place  before  and 
during  the  reintroduction  effort,  and 
aimually  thereafter. 

(c)  Genetics:  Ferrets  selected  for 
reintroduction  are  excess  to  the  needs  of 
the  captive  population.  Experimental 
populations  of  ferrets  are  usually  less 
genetically  diverse  than  overall  captive 
populations.  Selecting  and 
reestablishing  breeding  ferrets  that 
compensate  for  any  genetic  biases  in 
earlier  releases  can  correct  this 
disparity.  The  iiltimate  goal  is  to 
establish  wild  ferret  populations  with 
the  maximiun  genetic  diversity  that  is 
possible  from  the  foimder  ferrets.  The 
eventual  interchange  of  ferrets  between 
established  populations  found 
elsewhere  in  the  western  United  States 
will  ensure  that  genetic  diversity  is 
maintained  to  the  extent  possible. 

(d)  Prairie  Dog  Management:  We  will 
work  with  the  Tribe,  affected 
landowners,  and  other  Federal  and  State 
agencies  to  resolve  any  management 
conflicts  in  order  to — (1)  Maintain 
sufficient  prairie  dog  acreage  and 
density  to  support  no  less  dian  30  adult 
black-footed  ferrets;  and  (2)  maintain 
suitable  prairie  dog  habitat  on  core 
release  areas  at  or  above  2002  survey 
levels. 

(e)  Mortality:  We  will  only 
reintroduce  ferrets  that  are  surplus  to 
the  captive-breeding  program.  Predator 
control,  prairie  dog  management, 
vaccination,  ferret  preconditioning,  and 
improved  release  methods  should 
reduce  mortality.  Public  education  will 
help  reduce  potential  sources  of  human- 
caused  mortality. 

The  Act  defines  "incidental  take"  as 
take  that  is  incidental  to,  and  not  the 
purpose  of,  the  carrying  out  of  an 
otherwise  lawful  activity  such  as 
recreation,  livestock  grazing,  and  other 
activities  that  are  in  accordance  with 
Federal,  Tribal,  State,  and  local  laws 
and  regulations.  A  person  may  take  a 
ferret  within  the  Experimental 
Population  Area  provided  that  the  take 
is  imintentional  and  was  not  due  to 
negligent  conduct.  Such  conduct  will 
not  constitute  "knowing  take,"  and  we 
will  not  pursue  legal  action.  However, 
when  we  have  evidence  of  knowing 
(i.e.,  intentional)  take  of  a  ferret,  we  will 
refer  matters  to  the  appropriate 
authorities  for  prosecution.  Any  take  of 
a  black-footed  ferret,  whether  incidental 
or  not,  must  be  reported  to  the  local 
Service  Field  Supervisor  (see  ADDRESSES 
section).  We  expect  levels  of  incidental 
take  to  be  low  since  the  reintroduction 
is  compatible  with  existing  land  use 
practices  for  the  area. 


Based  on  studies  of  wild  black-footed 
ferrets  at  Meeteetse,  Wyoming,  and 
other  places,  black-footed  ferrets  can  be 
killed  by  motor  vehicles  and  dogs.  We 
expect  a  rate  of  mortality  similar  to  what 
was  documented  at  Meeteetse  and, 
therefore,  we  estimate  a  human-related 
annual  mortality  rate  of  about  12 
percent  or  less  of  all  reintroduced  ferrets 
and  their  offspring.  If  this  level  is 
exceeded  in  any  given  year,  we  will 
develop  and  implement  measures  to 
reduce  the  level  of  mortality. 

(f)  Special  Handling:  Service 
employees  and  authorized  agents  acting 
on  their  behalf  may  handle  black-footed 
ferrets  for  scientific  purposes;  to 
relocate  ferrets  to  avoid  conflict  with 
human  activities;  for  recovery  purposes; 
to  relocate  ferrets  to  other 
reintroduction  sites;  to  aid  sick,  injured, 
and  orphaned  ferrets;  and  salvage  dead 
ferrets.  We  will  return  to  captivity  any 
ferret  we  determine  to  be  imfit  to  remain 
in  the  wild.  We  also  will  determine  the 
disposition  of  all  sick,  injured, 
orphaned,  and  dead  ferrets. 

(g)  Coordination  with  Landowners 
and  Land  Managers:  The  Service  and 
cooperators  identified  issues  and 
concerns  associated  with  the  proposed 
ferret  reintroduction  before  preparing 
this  proposed  rule.  The  proposed 
reintroduction  also  has  been  discussed 
with  potentially  affected  State  agencies 
and  landowners  within  the  proposed 
release  area.  Affected  State  agencies, 
landowners,  and  land  managers  have 
indicated  support  for  the  reintroduction. 
if  ferrets  released  in  the  proposed 
Experimental  Population  Area  are 
established  as  an  NEP  and  if  land  use  . 
activities  in  the  proposed  Experimental 
Population  Area  are  not  constrained 
without  the  consent  of  affected 
landowners. 

(h)  Potential  for  Conflict  With  Grazing 
and  Recreational  Activities:  We  do  not 
expect  conflicts  between  livestock 
grazing  and  ferret  management.  Grazing 
and  prairie  dog  management  on  private 
lands  within  the  proposed  Experimental 
Population  Area  will  continue  without 
additional  restriction  during 
implementation  of  the  ferret  recovery 
activities.  With  proper  management,  we 
do  not  expect  adverse  impacts  to  ferrets 
from  hunting,  prairie  dog  shooting, 
prairie  dog  control,  and  trapping  of 
furbearers  or  predators  in  the  proposed 
Experimental  Population  Area,  ff 
proposed  prairie  dog  shooting  or  control 
locally  may  affect  the  ferret's  prey  base 
within  the  proposed  primary  release 
area.  State,  Tribal,  and  Federal 
biologists  will  determine  whether  ferrets 
could  be  impacted  and,  if  necessary, 
take  steps  to  avoid  such  impacts.  If 
private  activities  impede  the 


establishment  of  ferrets,  we  will  work 
closely  with  the  Tribe  and  landowners 
to  suggest  alternative  procedures  to 
minimize  conflicts. 

(i)  Protection  of  Black-footed  Ferrets: 
We  will  release  ferrets  in  a  manner  that 
provides  short-term  protection  from 
natiual  (predators,  disease,  lack  of  prey 
base)  and  human-related  sources  of 
mortality.  Improved  release  methods, 
vaccination,  predator  control,  and 
management  of  prairie  dog  populations 
should  help  reduce  natiu'al  mortality. 
Releasing  ferrets  in  areas  with  little 
human  activity  and  development  will 
minimize  human-related  sources  of 
mortality.  We  will  work  with  the  Tribe 
and  landowners  to  help  avoid  certain 
activities  that  could  impair  ferret 
recovery. 

(j)  Public  Awareness  and  Cooperation: 
We  will  inform  the  general  public  of  the 
importance  of  this  reintroduction 
project  in  the  overall  recovery  of  the 
black-footed  ferret.  The  designation  of 
the  NEP  for  the  Reservation  and 
adjacent  areas  would  provide  greater 
flexibility  in  the  management  of  the 
reintroduced  ferrets.  "The  NEP 
designation  is  necessary  to  secure 
needed  cooperation  of  the  Tribe, 
landowners,  agencies,  and  other 
interests  in  the  affected  area.  Based  on 
the  above  information,  and  using  the 
best  scientific  and  commercial  data 
available  (in  accordance  with  50  CFR 
17.81),  the  Service  finds  that  releasing 
black-footed  ferrets  into  the 
Experimental  Population  Area  will 
further  the  conservation  of  the  species. 

PubUc  Comments  Solicited 

The  opportunity  to  release  ferrets  on 
Rosebud  Tribal  Trust  lands  in  the  fall  of 
2002  is  dependent  upon  sufficient 
numbers  of  captive-bred  or  wild-bom 
ferrets  being  available,  the  timing  of  the 
releases  when  those  ferrets  are  available, 
and  the  completion  of  the  nonessential 
experimental  population  rulemaking 
process.  It  is  imperative  that  ferret  kits 
bom  in  captivity  are  preconditioned  and 
released  at  proper  developmental  ages 
to  enhance  their  survival  in  the  wild.  In 
order  to  maximize  the  window  of 
opportunity  and  ensure  success  for  the 
Reservation  ferret  reintroduction  effort, 
it  will  be  important  to  have  the  site 
ready  to  accept  ferrets  by  October  1 , 
2002.  It  has  become  urgent  to  expedite 
this  nonessential  experimental 
population  rulemaking  process  in  order 
to  ensure  that  an  adequate  number  of 
ferrets  can  be  released  at  proper  ages 
and  with  adequate  preconditioning 
experience.  Consequently,  we  are 
proposing  a  30-day  public  comment 
period  for  the  proposed  rule  instead  of 
the  standard  60  days. 
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The  Service  wishes  to  ensure  that  this 
proposed  rulemaking  to  designate  the 
Reservation  black-footed  ferret 
population  as  an  NEP  and  the  draft 
environmental  assessment  on  the 
proposed  action  effectively  evaluate  all 
potential  issues  associated  with  this 
action.  Therefore,  we  request  comments 
or  recommendations  concerning  any 
aspect  of  this  proposed  rule  and  the 
draft  environmental  assessment  from 
the  public,  as  well  as  Tribal,  local,  State, 
and  Federal  government  agencies,  the 
scientific  community,  industry,  or  any 
other  interested  party.  Comments 
should  be  as  specific  as  possible.  To 
promulgate  a  final  rule  to  implement 
this  proposed  action  and  to  determine 
whether  to  prepare  a  finding  of  no 
significant  impact  or  an  environmental 
impact  statement,  we  will  take  into 
consideration  all  comments  and  any 
additional  information  received.  Such 
information  may  lead  to  a  final  rule  that 
differs  from  this  proposal. 

Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents,  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  rulemaking  record,  which  we  will 
honor  to  the  extent  allowable  by  law.  In 
some  circumstances,  we  would 
withhold  from  the  rulemaking  record  a 
respondent's  identity,  as  allowable  by 
law.  If  you  wish  for  us  to  withhold  your 
name  and/or  address,  you  must  state 
this  request  prominently  at  the 
beginning  of  your  comment.  However, 
we  will  not  consider  anonymous 
comments.  We  will  make  all 
submissions  from  oi^ganizations  or 
businesses,  available  for  public 
inspection  in  their  entirety. 

Public  Hearing 

A  public  hearing  has  been  scheduled 
for  September  26,  2002,  fi-om  4  p.m. 
until  6  p.m.  in  the  Commons  Area  at  the 
Multi-Cultural  Center  in  Mission,  South 
Dakota.  An  informational  meeting/open 
house  will  be  held  prior  to  this  meeting 
fi-om  10  a.m.  to  4  p.m.  at  the  same 
location.  All  interested  parties  are 
encouraged  to  attend  and  learn  more 
about  the  proposed  Rosebud  black- 
footed  ferret  reintroduction  effort. 

Peer  Review 

In  conformance  with  our  policy  on 
peer  review,  published  on  July  1.  1994 
(59  FR  34270),  we  will  provide  copies 
of  this  proposed  rule  to  three  specialists 
in  order  to  solicit  comments  on  the 
scientific  data  and  assumptions  relating 
to  the  supportive  biological  and 
ecological  information  for  this  NEP  rule. 
The  purpose  of  such  review  is  to  ensure 


that  the  NEP  designation  decision  is 
based  on  the  best  scientific  information 
available. 

Required  Determinations 

Regulatory  Planning  and  Review  (E.O. 
12866) 

In  accordance  with  the  criteria  in 
Executive  Order  12866,  the  proposed 
rule  to  designate  NEP  status  for  the 
black-footed  ferret  reintroduction  into 
south-central  South  Dakota  is  not  a 
significant  regulatory  action  subject  to 
Office  of  Management  and  Budget 
review.  This  rule  will  not  have  an 
annual  economic  effect  of  $100  million 
or  more  and  will  not  have  an  adverse 
effect  upon  any  economic  sector, 
productivity,  jobs,  the  environment,  or 
other  units  of  government.  Therefore,  a 
cost-benefit  and  economic  analysis  is 
not  required. 

Lands  within  the  NEP  area  affected  by 
this  rule  include  Gregory,  Mellette, 
Todd,  and  Tripp  Counties  in  South 
Dakota.  The  primary  reintroduction  area 
where  ferrets  will  be  released  is 
Rosebud  Tribal  Trust  lands  in  Todd 
County,  and  most  of  the  prairie  dog 
colonies  within  the  primary  release  area 
are  on  these  lands.  Prairie  dog  colonies 
off  the  Rosebud  Tribal  Trust  lands  but 
within  the  primary  reintroduction  area 
and  those  colonies  within  the 
Experimental  Population  Area  but 
outside  the  primary  reintroduction  area 
are  not  needed  for  the  Reservation 
reintroduction  effort  to  be  successful. 
Land  uses  on  private,  Tribal,  and  State 
school  lands  will  not  be  hindered  by  the 
proposal,  and  only  voluntary 
participation  by  private  landowners  will 
occur. 

This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions  or  otherwise  interfere  with  an 
action  taken  or  planned  by  another 
agency.  Federal  agencies  most  interested 
in  this  rulemaking  are  primarily  another 
Department  of  the  Interior  bureau  (i.e.. 
Bureau  of  Indian  Affairs)  and  the 
Department  of  Agriculture  (Forest 
Service).  The  action  proposed  by  this 
rulemaking  is  consistent  with  the 
policies  and  guidelines  of  the  other 
Interior  bureaus.  Because  of  the 
substantial  regulatory  relief  provided  by 
the  NEP  designation,  we  believe  the 
reintroduction  of  the  black-footed  ferret 
in  the  areas  described  will  not  conflict 
with  existing  human  activities  or  hinder 
public  utilization  of  the  area. 

This  rule  will  not  materially  affect 
"entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  This  rule  will  not 
raise  novel  legal  or  policy  issues.  The 
Service  has  previously  designated 


experimental  populations  of  black- 
footed  ferrets  at  seven  other  locations 
(in  Colorado/Utah,  Montana,  South 
Dakota,  Arizona,  and  Wyoming)  and  for 
other  species  at  numerous  locations 
throughout  the  nation. 

Regulatory  Flexibility  Act 

The  Department  of  the  Interior 
certifies  that  this  document  will  not 
have  a  significant  economic  effect  on  a 
substantial  number  of  small  entities 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.].  "The  area  affected  by 
this  rule  consists  of  the  Rosebud  Indian 
Reservation  and  private,  Federal,  and 
State  lands  that  fall  within  the  south- 
central  tier  of  counties  in  South  Dakota 
(Mellette,  Todd,  Tripp,  and  Gregory 
counties).  Reintroduction  of  ferrets 
allowed  by  this  rule  will  not  have  any 
significant  effect  on  Recreational 
activities  in  the  Experimental 
Population  Area.  We  do  not  expect  any 
closures  of  roads,  trails,  or  other 
recreational  areas.  Suspension  of  prairie 
dog  shooting  for  ferret  management 
purposes  will  be  localized  and 
prescribed  by  the  Tribe.  We  do  not 
expect  ferret  reintroduction  activities  to 
affect  grazing  operations,  resource 
development  actions,  or  the  status  of 
any  other  plant  or  animal  species  within 
the  release  area.  Because  only  voluntary 
participation  in  ferret  reintroduction  by 
private  landowners  is  proposed,  this 
rulemaking  is  not  expected  to  have  any 
significant  impact  on  private  activities 
in  the  affected  area.  The  designation  of 
an  NEP  in  this  rule  will  significantly 
reduce  the  regulatory  requirements 
regarding  the  reintroduction  of  these 
ferrets,  will  not  create  inconsistencies 
with  other  agency  actions,  and  will  not 
conflict  with  existing  or  proposed 
human  activity,  or  Tribal  and  public  use 
of  the  land. 

Small  Business  Regulatory  Enforcement 
Fairness  Act 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  rule  will  not  have  an  annual  effect 
on  the  economy  of  $100  million  or  more 
for  reasons  outlined  above.  It  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions.  The 
rule  does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  United  States-based 
enterprises  to  compete  with  foreign- 
based  enterprises. 
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Unfunded  Mandates  Reform  Act 

The  NEP  designation  will  not  place 
any  additional  requirements  on  any  city, 
coimty,  or  other  local  municipalities. 
The  proposed  specific  site  designated 
for  release  of  the  experimental 
population  of  ferrets  is  predominantly 
Rosebud  Sioux  Tribal  Trust  land 
administered  by  the  Rosebud  Sioux 
Tribe,  who  support  this  project.  The 
State  of  South  Dakota  has  expressed 
support  for  accomplishing  the 
reintroduction  through  a  nonessential 
experimental  designation.  Accordingly, 
this  rule  will  not  "significantly  or 
imiquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Since  this  rulemaking  does  not 
require  any  action  be  taken  by  local  or 
State  government  or  private  entities,  we 
have  determined  and  certify  pursuant  to 
the  Unfunded  Mandates  Reform  Act,  2 
U.S.C.  1501  et  seq.,  that  this  rulemaking 
will  not  impose  a  cost  of  $100  million 
or  more  in  any  given  year  on  local  or 
State  governments  or  private  entities 
(i.e.,  it  is  not  a  "significant  regulatory 
action"  under  this  law). 

Takings  (E.O.  12630) 

In  accordance  with  Executive  Order 
12630,  the  rule  does  not  have  significant 
takings  implications.  Designating 
reintroduced  populations  of  federally 
listed  species  as  NEPs  significantly 
reduces  the  Act's  regulatory 
requirements  with  respect  to  the 
reintroduced  listed  species  within  the 
NEP.  Under  NEP  designations,  the  Act 
requires  a  Federal  agency  to  confer  with 
the  Service  if  the  agency  determines  its 
action  within  the  NEP  is  likely  to 
jeopardize  the  continued  existence  of 
the  reintroduced  species.  However,  we 
do  not  foresee  any  activity  that  may 
jeopardize  the  species'  continued 
existence.  Furthermore,  the  results  of  a 
conference  are  advisory  and  do  not 
restrict  agencies  fi-om  carrying  out, 
funding,  or  authorizing  activities. 
Additionally,  regulatory  relief  can  be 
provided  regarding  take  of  reintroduced 
species  within  NEP  areas,  and  a  special 
rule  has  been  developed  stipulating  that 
unintentional  take  (including  killing  or 
injuring)  of  the  reintroduced  black- 
footed  ferrets  would  not  be  a  violation 
of  the  Act,  when  such  take  is  incidental 
to  an  otherwise  legal  activity  [e.g., 
livestock  management,  mineral 
development)  that  is  in  accordance  with 
Federal,  Tribal,  State,  and  local  laws 
and  regulations. 

Most  of  the  lands  within  the  primary 
reintroduction  area  are  administered  by 
the  Rosebud  Sioux  Tribe.  Multiple-use 
management  of  these  lands  by  industry 
and  recreation  interests  will  not  change 


as  a  result  of  the  experimental 
designation.  Private  landowners  within 
the  Experimental  Population  Area  will 
still  be  allowed  to  conduct  lawful 
control  of  prairie  dogs,  and  may  elect  to 
have  black-footed  ferrets  removed  fi-om 
their  land  should  ferrets  move  to  private 
lands.  Because  of  the  substantial 
regulatory  relief  provided  by  NEP 
designations,  we  do  not  believe  the 
reintroduction  of  ferrets  will  conflict 
with  existing  hvunan  activities  or  hinder 
public  use  of  the  area.  The  South  Dakota 
Department  of  Game,  Fish  and  Parks  has 
previously  endorsed  the  ferret 
reintroductions  under  NEP  designations 
and  are  supportive  of  this  effort.  The 
NEP  designation  will  not  require  the 
South  Dakota  Department  of  Game,  Fish 
and  Parks  to  specifically  manage  for 
reintroduced  ferrets.  A  takings 
implication  assessment  is  not  required. 

Federalism  (E.O.  13132) 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
As  stated  above,  most  of  the  lands 
within  the  primary  reintroduction  area 
are  Tribal  Trust  lands,  and  multiple-use 
management  of  these  lands  will  not 
change  to  accommodate  black-footed 
ferrets.  The  designation  will  not  impose 
any  new  restrictions  on  the  State  of 
South  Dakota.  The  Service  has 
-coordinated  extensively  with  the  Tribe 
and  State  of  South  Dakota,  and  they 
endorse  the  NEP  designation  as  the  only 
feasible  way  to  pursue  ferret  recovery  in 
the  area.  A  Federalism  Assessment  is 
not  required. 

Civil  Justice  Reform  (E.O.  12988) 

In  accordance  with  Executive  Order 
12988,  the  Department  of  the  Interior 
has  determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  applicable  standards  provided 
in  sections  3(a)  and  3(b)(2)  of  the  order. 

Paperwork  Reduction  Act 

This  regulation  contains  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (and  approval 
by  the  Office  of  Management  and 
Budget)  under  44  U.S.C.  3501  et  seq. 
The  collected  information  covers 
general  take  or  removal,  depredation- 
related  take,  and  specimen  collection. 
Authorization  for  this  information 
collection  has  been  approved  by  OMB 
and  has  been  assigned  OMB  control 
number  1018-0095  (Expires  10/21/ 
2004).  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
imless  it  displays  a  current  valid  OMB 
control  number. 


National  Environmental  Policy  Act 

The  Service  has  prepared  a  draft 
environmental  assessment  as  defined 
under  authority  of  the  National 
Environmental  Policy  Act  of  1969.  It  is 
available  from  Service  offices  identified 
in  the  ADDRESSES  section. 

Govemment-to-Govemment 
Relationship  with  Tribes  (E.O.  13175) 

In  accordance  with  the  President's 
memorandum  of  April  29,  1994, 
" Government -to-Government  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951),  Executive 
Order  13175.  and  512  DM  2,  we  have 
closely  coordinated  this  rule  with  the 
affected  tribe,  the  Rosebud  Sioux  Tribe. 
Throughout  development  of  this  rule, 
we  have  maintained  regular  contact 
with  the  Rosebud  Sioux  Tribe  and  have 
received  their  full  support  for  this 
reintroduction  and  NEP  designation.  We 
intend  to  fully  consider  all  of  their 
comments  on  the  proposed  NEP 
designation  and  ferret  reintroduction 
submitted  during  the  public  comment 
period. 

Energy  Supply,  Distribution  or  Use  (E.O. 
13211) 

On  May  18,  2001.  the  President  issued 
Executive  Order  13211  on  regulations 
that  significantly  affect  energy  supply, 
distribution,  and  use.  Executive  Order 
13211  requires  agencies  to  prepare 
Statements  of  Energy  Effects  when 
undertaking  certain  actions.  This 
proposed  rule  is  not  expected  to 
significantly  affect  energy  supplies, 
distribution,  and  use.  Therefore,  this 
action  is  not  a  significant  energy  action 
and  no  Statement  of  Energy  Effects  is 
required. 

Clarity  of  This  Regulation  (E.O.  12866) 

Executive  Order  12866  requires  each 
agency  to  write  regulations  that  are  easy 
to  understand.  We  invite  your 
comments  on  how  to  make  this  rule 
easier  to  understand,  including  answers 
to  questions  such  as  the  following — (1) 
Are  the  requirements  in  the  rule  clearly 
stated?  (2)  Does  the  rule  contain 
technical  language  or  jargon  that 
interferes  with  its  clarity?  (3)  Does  the 
format  of  the  rule  (grouping  or  order  of 
sections,  use  of  headings,  paragraphing, 
etc.)  aid  or  reduce  its  clarity?  (4)  Would 
the  rule  be  easier  to  understand  if  it 
were  divided  into  more  (but  shorter) 
sections?  (5)  Is  the  description  of  the 
rule  in  the  SUPPLEMENTARY  INFORMATION 
section  of  the  preamble  helpful  in 
understanding  the  proposed  rule?  What 
else  could  we  do  to  make  the  rule  easier 
to  understand?  Send  a  copy  of  any 
comments  that  concern  how  we  could 
make  this  rule  easier  to  understand  to 
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Office  of  Regulatory  Affairs,  Department 
of  the  Interior,  Room  7229,  1849  C 
Street  NW.,  Washington,  DC  20240.  You 
also  may  e-mail  the  comments  to 
Execsec@ios.doi.gov. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species, 
Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Proposed  Regulations  Promulgation 

Accordingly,  we  propose  to  amend 
part  17,  subchapter  B  of  chapter  I,  title 
50  of  the  U.S.  Code  of  Federal 
Regulations,  as  set  forth  below: 

PART  17— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Stat.  3500;  unless  otherwise  noted. 

2.  Amend  §  17.11(h)  by  revising  the 
existing  entry  for  "Ferret,  black-footed" 
under  "MAMMALS"  to  read  as  follows: 

§  1 7.1 1    Endangered  and  threatened 
wildlife. 

***** 

(h)*  *  * 


Species 


Common  name  Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where 
endangered  or 
threatened 


Status 


When  listed 


Critical 
habitat 


Special 
mles 


MAMMALS  I 


Fen-ett,  black-footed     Mustela  nigripes 
I 


Do 


do 


Western  U.S.A.,  Entire,  except 

Westem  Canada.       where  listed  as 
an  experimental 
population. 

do U.S.A.  [specific 

portions  of  AZ, 
CO,  MT,  SD,  Ut, 
and  WY,  see 
17.84(g)(9)]. 


XN 


1 ,  3,  433,  545, 
546,  582,  646, 
703. 

433,  545,  546, 
582,  646,  703. 


NA 


NA 


NA 


17.84(g) 


3.  Amend  §  17.84  by  revising 
paragraph  (g)(1)  and  adding  paragraphs 
(g)(6)(vii)  and  (g)(9)(vii)  and  adding  a 
map  to  follow  the  existing  maps  at  the 
end  of  this  paragraph  (g)  to  read  as 
follows: 

§  1 7.84    Special  rules— vertebrates. 


(g)  Black-footed  ferret  (Mustela 
nigripes). 

(1)  The  black-footed  ferret 
populations  identified  in  paragraphs 
(g)(9)(i)  through  (vii)  of  this  section  are 


nonessential  experimental  populations. 
We  will  manage  each  of  these 
populations  in  accordance  with  their 
respective  management  plans. 

***** 

(6)  *    *    * 

(vii)  Report  such  taking  in  the 
Rosebud  Sioux  Reservation 
Experimental  Population  Area  to  the 
Field  Supervisor,  Ecological  Services, 
U.S.  Fish  and  Wildlife  Service,  Pierre, 
South  Dakota  (telephone  605-224- 
8693). 


(9)  *   *   * 

(vii)  The  Rosebud  Sioux  Reservation 
Experimental  Population  Area  is  shown 
on  the  map  of  south-central  South 
Dakota  at  the  end  of  paragraph  (g)  of  this 
section.  The  boundaries  of  the 
nonessential  experimental  population 
area  include  all  of  Gregory,  Mellette, 
Todd,  and  Tripp  Counties  in  South 
Dakota.  Any  black-footed  ferret  found 
within  these  four  coimties  will  be 
considered  part  of  the  nonessential 
experimental  population  after  the  first 
breeding  season  following  the  first  year 
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of  black-footed  ferret  release.  A  black- 
footed  ferret  occurring  outside  of  the 
Rosebud  Sioux  Reservation 
Experimental  Population  Area  would 
initially  be  considered  as  endangered 
but  may  be  captured  for  genetic  testing. 
If  necessary,  disposition  of  the  captured 


animal  may  occur  in  the  following 
ways: 

(A)  If  an  animal  is  genetically 
determined  to  have  originated  from  the 
experimental  population,  it  may  be 
returned  to  the  reintroduction  area  or  to 
a  captive-breeding  facility. 

(B)  If  an  animal  is  determined  to  be 
genetically  unrelated  to  the 


experimental  population,  we  will  place 
it  in  captivity  under  an  existing 
contingency  plan.  Up  to  nine  black- 
footed  ferrets  may  be  taken  for  use  in 
the  captive-breeding  program. 
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Rosebud  Sioux  Tribe  ITOPA  SAPA  KIN  (Black-footed  Ferret)  Experimental 
Population  Area  -  South  Dakota 


Dated:  August  22,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-23068  Filed  9-10-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  rules  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Foreign  Agricultural  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Foreign  Agricultural  Service, 

USDA. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Foreign 
Agricultural  Service's  (FAS)  intention  to 
request  an  extension  for  a  currently 
approved  information  collection.  This 
information  collection  is  required  in 
petitions  filed  with  the  Foreign 
Agricultural  Service  for  emergency 
relief  from  duty-free  imports  of 
perishable  products  under  section 
204(d)  of  the  Andean  Trade  Promotion 
and  Drug  Eradication  Act. 
DATES:  Comments  on  this  notice  must  be 
received  on  or  before  November  12, 
2002  to  be  assured  consideration. 
ADDRESSES:  Mail  or  deliver  comments  to 
Diana  Wanamaker,  Imports  Policies  and 
Programs  Division,  Foreign  Agricultural 
Service,  Stop  1021, 1400  Independence 
Ave.,  SW.,  Washington,  DC  20250-1021, 
or  e-mail  to 

Diana.Wanamaker@fas.usda.gov,  or  fax 
to  (202)  720-0876. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Wanamaker,  Stop  1021,  1400 
Independence  Avenue,  SW., 
Washington.  DC  20250-1021,  (202)  720- 
1330. 
SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Relief  from  Duty- 
Free  Imports  of  Perishable  Products 
from  Andean  Countries. 

OMB  Number:  0551-0033. 

Expiration  Date  of  Approval:  August 
31,  2002. 

Type  of  Request:  Extension  for  a 
currently  approved  information 
collection. 


Abstract:  The  Andean  Trade 
Preference  Act  (the  "Act")  (19  U.S.C. 
3201  ef  seq.)  was  retitled  the  "Andean 
Trade  Promotion  and  Drug  Eradication 
Act"  under  section  3101  of  H.R.  3009, 
the  "Trade  Act  of  2002".  The  Act 
authorized  the  President  to  proclaim 
duty-free  treatment  for  imports  from 
Bolivia,  Colombia,  Ecuador  and  Peru, 
except  for  specifically  excluded 
products.  Section  3104  of  H.R.  3009 
amended  the  Act  to  extend  the 
expiration  date  from  December  4,  2001 
to  December  31,  2006,  and  made  the  Act 
retroactive  to  December  4,  2001.  Section 
3103(a)  of  H.R.  3009  renumbered 
section  204(e)  of  the  Act  as  section 
204(d).  Section  204(d)  provides  for 
emergency  relief  from  duty-free  imports 
of  certain  perishable  agricultural 
products  from  the  beneficiary  Andean 
countries.  Section  204(d)  provides,  in 
part,  that  a  petition  for  emergency 
import  relief  may  be  filed  with  the 
Secretary  of  Agriculture  at  the  same 
time  a  petition  for  import  relief  is  filed 
with  the  United  States  International 
Trade  Commission  (ITC)  pursuant  to  the 
provisions  of  section  201  of  the  Trade 
Act  of  1974,  as  amended  (19  U.S.C. 
2251).  Emergency  import  relief  is 
limited  to  restoration  of  general  tariffs 
during  the  period  of  the  ITC's 
investigation.  Under  7  CFR  1540 
Subpart  C,  a  procedure  is  provided  for 
an  entity  to  submit  a  petition  for 
emergency  relief  to  the  Administrator  of 
the  Foreign  Agricultural  Service. 
Section  150.43  requests  that  the 
following  information,  to  the  extent 
possible,  be  included  in  a  petition:  a 
description  of  the  imported  perishable 
product  concerned:  country  of  origin  of 
imports;  data  indicating  increased 
imports  are  a  substantial  cause  of 
serious  injury  (or  threat  of  injury)  to  the 
domestic  industry  producing  a  like  or 
directly  competitive  product;  evidence 
of  serious  injury;  and  a  statement 
indicating  why  emergency  action  would 
be  warranted.  The  information  collected 
provides  essential  data  for  the  Secretary 
regarding  specific  market  conditions 
with  respect  to  the  industry  requesting 
emergency  relief.  Within  14  days  of  the 
filing  of  a  petition,  the  Secretary  shall 
advise  the  President  if  there  is  reason  to 
believe  that  emergency  action  is 
warranted,  or  to  publish  a  notice  of  a 
determination  not  to  recommend 
emergency  action  and  advise  the 
petitioner. 


Estimate  of  Burden:  Public  reporting 
burden  for  this  collection  of  information 
is  estimated  at  $1,106. 

Respondents:  Non-profit  institutions, 
businesses,  or  farms. 

Estimated  Number  of  Respondents:  2. 

Estimated  Number  of  Responses  per 
Respondent:  1. 

Estimated  Total  Annual  Burden  on 
Respondents:  46  hours.  Copies  of  the 
information  collection  can  be  obtained 
from  Kimberly  Chisley,  the  Agency 
Collection  Coordinator,  at  (202)  720- 
2568. 

Request  for  Comments:  The  public  is 
invited  to  submit  comments  and 
suggestions  to  the  above  address 
regarding  the  accuracy  of  the  burden 
estimate,  ways  to  minimize  the  burden, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology,  or  any  other 
aspect  of  this  collection  of  information. 
Comments  on  issues  covered  by  the 
Paperwork  Reduction  Act  are  most 
useful  to  OMB  if  received  within  30 
days  of  publication  of  the  Notice  and 
Request  for  Comments,  but  must  be 
submitted  no  later  than  60  days  from  the 
date  of  publication  to  be  assured 
consideration.  All  responses  to  this 
notice  will  be  summarized  and  included 
in  the  request  for  OMB  approval.  All 
comments  will  also  be  a  matter  of  public 
record. 

Persons  with  disabilities  who  require 
an  alternative  means  for  communication 
of  information  (Braille,  large  print, 
audiotape,  etc.]  should  contact  USDA*s 
Target  Center  at  (202)  720-2600  (voice 
and  TDD). 

Signed  at  Washington,  DC,  on  August  26, 
2002. 

A.  Ellen  Terpstra, 

Administrator,  Foreign  Agricultural  Service. 
[FR  Doc.  02-23076  Filed  9-10-02:  8:45  am] 
BILUNG  CODE  3410-10-M 


DEPARTMENT  OF  AGRICULTURE 
Forest  Service 

Forest  Counties  Payments  Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Forest  Counties  Payments 
Committee  will  meet  in  Rhinelander, 
WI.  on  September  27,  2002.  The 
purpose  of  the  meeting  is  to  receive 
conmients  from  elected  officials  and  the 
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general  public  to  help  develop 
reconunendations  the  committee  must 
make  to  Congress  as  specified  in  Section 
320  of  the  Fiscal  Year  2001  Interior  and 
Related  Agencies  Appropriations  Act. 
The  meeting  will  consist  of  a  public 
input  session  from  1  p.m.  until  5  p.m. 
DATES:  The  Rhinelander,  Wl,  meeting 
will  be  held  on  September  27,  2002. 
Persons  who  are  interested  in  providing 
comments  to  the  comnuttee  have  imtil 
September  30,  2002.  to  submit  their 
written  comments.  Comments  received 
after  this  date  will  be  considered  to  the 
extent  possible. 

ADDRESSES:  The  September  27  meeting 
will  be  held  in  the  Learning  Resources 
Center  Theater  at  the  Nicolet  Area 
Technical  College,  located  on  Coimty 
Highway  G,  south  of  Rhinelander,  WI. 
Those  who  cannot  be  present  may 
submit  written  responses  to  the 
questions  listed  in  SUPPLEMENTARY 
INFORMATION  in  this  notice  to  Randle  G. 
Phillips,  Executive  Director,  Forest 
Coimties  Payments  Committee,  P.O.  Box 
34718,  Washington,  DC  20043-4713,  or 
electronically  on  the  committee's  Web 
Site  at  http://countypayments.gov/ 
comments.htmI. 

FOR  FURTHER  INFORMATION  CONTACT: 

Randle  G.  Phillips,  Executive  Director, 
Forest  Coimties  Payments  Committee, 
(202)  208-6574  or  via  e-mail  at 
rphillipsOl  @fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  Section 
320  of  the  2001  Interior  and  Related 
Agencies  Appropriations  Act  (Pub.  L. 
106-291)  created  the  Forest  Counties 
Payments  Committee  to  make 
reconmiendations  to  Congress  on  a  long 
term  solution  for  making  Federal 
pajrments  to  eligible  States  and  counties 
in  which  Federal  lands  are  situated.  To 
formulate  its  recommendations  to 
Congress,  the  committee  will  consider 
the  impact  on  eligible  States  and 
counties  of  revenues  from  the  historic 
multiple  use  of  Federal  lands;  evaluate 
the  economic,  environmental,  and  social 
benefits  which  accrue  to  counties 
containing  Federal  lands;  evaluate  the 
expenditiires  by  counties  on  activities 
occurring  on  Federal  lands  which  are 
Federal  responsibilities;  and  monitor 
payments  and  implementation  of  the 
Secure  Rural  Schools  and  Community 
Self-Determination  Act  of  2000  (Pub.  L. 
lOfr-393). 

Questioiis  for  Comment 

The  Forest  Counties  Payments 
Committee  asks  that  elected  officials 
and  others  who  wish  to  comment,  either 
by  mail  or  in  person  at  the  Rhinelander, 
WI,  meeting,  provide  information  in 
response  to  the  following  questions: 


1.  Do  counties  receive  their  fair  share 
of  Federal  revenue  sharing  payments 
made  to  eligible  States? 

2.  What  aifficulties  exist  in  complying 
with  and  managing  all  of  the  Federal 
revenue  sharing  payments  programs? 
Are  some  more  difficult  than  others? 

3.  What  economic,  social,  and 
enviromnental  costs  do  counties  incin 
as  a  result  of  the  presence  of  public 
lands  within  their  boundaries? 

4.  What  economic,  social,  and 
environmental  benefits  do  coimties 
realize  as  a  result  of  public  lands  within 
their  boundaries? 

5.  What  are  the  economic  and  social 
effects  from  changes  in  revenues 
generated  from  public  lands  over  the 
past  15  years  as  a  result  of  changes  in 
management  on  public  lands  in  your 
State  or  county? 

6.  What  actitJns  has  your  State  or 
county  taken  to  mitigate  any  impacts 
associated  with  declining  economic 
conditions  or  revenue  sharing 
payments? 

7.  What  effects,  both  positive  and 
negative,  have  taken  place  with 
education  and  highway  programs  that 
are  attributable  to  the  management  of 
public  lands  within  your  State  or 
county? 

8.  What  relationship,  if  any,  should 
exist  between  Federal  revenue  sharing 
programs,  and  management  activities  on 
public  lands? 

9.  What  alternatives  exist  to  provide 
equitable  revenue  sharing  to  States  and 
counties  and  to  promote  "sustainable 
forestry?' 

10.  What  has  been  your  experience 
regarding  implementation  of  Public  Law 
106-393,  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act? 

11.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of 
public  land  have  contributed  to  changes 
in  revenue  derived  from  the  multiple 
use  management  of  these  lands? 

12.  What  changes  in  law,  policies  and 
procedures,  and  the  management  of 
public  land  are  needed  in  order  to 
restore  the  revenues  derived  from  the 
multiple  use  management  of  these 
lands? 

Dated:  August  22,  2002. 
Elizabeth  Estill, 

Deputy  Cliief,  Programs  and  Legislation. 
[FR  Doc.  02-23031  Filed  9-10-02;  8:45  am] 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Cdville  Resource  Advisory  Committee 
(RAC) 

AGENCY:  Forest  Service,  USDA. 


ACTION:  Notice  of  meeting. 


SUMMARY:  The  Colville  Resource 
Advisory  Committee  will  meet  on 
Thursday,  September  19,  2002  at  the 
Colville  National  Forest  Headquarters  at 
765  S.  Main,  Colville,  Washington.  The 
meeting  will  begin  at  9  a.m.  and 
conclude  at  12  noon.  Agenda  items 
include:  (1)  Review  and  recommend 
Title  II  Projects  for  Fiscal  Year  2003  to 
be  submitted  to  the  forest  designated 
official  and  (2)  Public  Forum. 

FOR  FURTHER  INFORMATION  CONTACT: 
Direct  questions  regarding  this  meeting 
to  designated  federal  official  Nora 
Rasure  or  Cynthia  Reichelt,  Public 
Affairs  Officer,  Colville  National  Forest. 
765  S.  Main,  Colville,  Washington 
99114: (509)  684-7000^ 

Dated:  September  4,  2002. 
Nora  B.  Rasure. 
Forest  Supervisor. 

|FR  Doc.  02-23054  Filed  9-10-02;  8:45  ami 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Ravalli  County  Resource  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
action:  Notice  of  meeting. 

SUMMARY:  The  Ravalli  County  Resource 
Advisory  Committee  will  be  meeting  to 
discuss  project  development  for  2003. 
Agenda  topics  will  include  future 
project  development  and  a  public  forum 
(question  and  answer  session).  The 
meeting  is  being  held  pursuant  to  the 
authorities  in  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92-463)  and 
under  the  Secure  Rural  Schools  and 
Community  Self-Determination  Act  of 
2000  (Pub.  L.  106-393).  The  meeting  is 
open  to  the  public. 

DATES:  The  meeting  will  be  held  on 
September  24,  2002,  6:30  p. m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Ravalli  County  Resource 
Administration  Building,  215  S.  4th 
Street,  Hamilton,  Montana.  Send  written 
comments  to  Jeaime  Higgins,  District 
Ranger,  Stevensville  Ranger  District,  88 
Main  Street,  Stevensville,  MT  59870,  by 
facsimile  (406)  777-7423,  or 
electronically  to  jmhiggins@fs.fed.us. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jeanne  Higgins,  Stevensville  District 
Ranger  and  Designated  Federal  Officer, 
Phone:  (406)  777-5461. 
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Dated:  September  4,  2002. 
David  T.  Bull, 

Forest  Supenisor. 

|FR  Doc.  02-23055  Filed  9-10-02:  8:45  ami 

BILLING  CODE  3410-11-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

[A-580-825]  ' 

Oil  Country  Tubular  Goods,  Other 
TTian  Drill  Pipe,  Prom  Korea: 
Preliminary  Results  of  New  Shipper 
Review  and  Antidumping  Duty 
Administrative  Review,  and 
Rescission,  In  Part,  of  ttie  Antidumping 
Duty  Administrative  Review 

agency:  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce. 
SUMMARY:  In  response  to  a  timely 
request,  properly  filed,  from  Shinho 
Steel  Co.,  Ltd.  (Shinho  Steel),  the 
Department  of  Commerce  ("the 
Department")  is  conducting  a  new 
shipper  review  under  the  antidumping 
duty  order  on  oil  country  tubular  goods, 
other  than  drill  pipe  (OCTG),  from 
Korea  for  the  period  August  1.  2000 
through  February  28,  2001.  In  response 
to  requests  from  Shinho  Steel  and  SeAH 
Steel  Corporation  (SeAH),  the 
Department  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  oil  country 
tubular  goods,  other  than  drill  pipe 
("OCTG"),  from  Korea.  Shinho  Steel 
subsequently  withdrew  its  request  for 
an  administrative  review.  The  period  of 
review  (POR)  for  the  administrative 
review  for  SeAH  is  August  1,  2000 
through  July  31,  2001.  The  preliminary 
results  are  listed  below  in  the  section 
entitled  "Preliminary  Results  of 
Review." 

EFFECTIVE  DATE:  September  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Gilguim  or  Scott  Lindsay, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230;  telephone:  (202)  482-4236  or 
(202)  482-0780,  respectively. 
SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  are  to  the  provisions  of  the 
Tariff  Act  of  1930,  as  amended  (the  Act). 
In  addition,  unless  otherwise  indicated, 
all  citations  to  the  Department's 
regulations  are  to  19  CFR  part  351 
(2001). 


Background 

On  August  11,  1995,  the  Department 
published  in  the  Federal  Register  an 
antidumping  duty  order  on  OCTG  from 
Korea  (60  PR  41058).  the  antidumping 
duty  order  on  OCTG  from  Korea  has  an 
August  anniversary  date  eind  a  February 
semi-annual  anniversary  date.  On 
February  28,  2001,  the  Department 
received  a  timely  request,  properly  filed, 
for  a  new  shipper  review  from  Shinho 
Steel  in  accordance  with  section 
751(a)(2)(B)  of  the  Act  and  section 
351.214(c)(2)  of  the  Department's 
regulations. 

On  April  9,  2001,  the  Department 
initiated  this  new  shipper  review  of 
Shinho  Steel  for  the  period  August  1 , 
2000  through  February  28,  2001.  See  Oil 
Country  Tubular  Goods,  Other  Than 
Drill  Pipe,  From  Korea:  Initiation  of  New 
Shipper  Antidumping  Administrative 
Review.  66  FR  18438  (April  9.  2001).  On 
August  31,  2001,  the  Department 
received  timely  requests  from  SeAH  and 
Shinho  Steel  to  conduct  an 
administrative  review  pursuant  to 
section  351.213(b)(2)  of  the 
Department's  regulations.  We  published 
a  notice  of  initiation  of  this 
antidumping  duty  administrative  review 
on  OCTG  on  October  2,  2001  (66  FR 
49925). 

On  January  22,  2002,  Shinho  Steel,  in 
accordance  with  19  CFR  351.214(j)(3), 
agreed  to  waive  the  time  limits 
applicable  to  its  new  shipper  review  so 
that  the  Department  might  conduct  its 
new  shipper  review  concurrently  with 
the  2000/2001  administrative  review  of 
OCTG  from  Korea.  On  February  6,  2002, 
we  aligned  the  deadlines  for  Shinho 
Steel's  new  shipper  review  with  the 
deadlines  of  the  2000/2001 
administrative  review.  See  Oil  Country 
Tubular  Goods  Other  Than  Drill  Pipe, 
From  Korea:  Postponement  of  Time 
Limits  for  Preliminary  Results  of  New 
Shipper  Review,  67  FR  5563  (February 
6,  2002). 

The  Department  subsequently 
determined  it  was  impracticable  to 
complete  the  administrative  review 
within  the  standard  time  frame,  and 
extended  the  deadline  for  completion  of 
both  the  antidumping  duty 
administrative  review  and 
consequently,  the  aligned  new  shipper 
review.  See  Oil  Country  Tubular  Goods 
from  Korea:  Extension  of  Time  Limit  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review  and  New 
Shipper  Review,  67  FR  30357  (May  6, 
2002). 

Period  of  Review 

Pursuant  to  section 
351.214(g)(l)(i)(B),  the  standard  period 


of  review  (POR)  in  a  new  shipper 
proceeding  initiated  in  the  month 
immediately  following  the  semiaimual 
anniversary  month  is  the  six-month 
period  immediately  preceding  the  semi- 
annual anniversary  month.  Shinho  Steel 
requested  that  the  Department  extend 
the  normal  six-month  period  by  one 
month.  The  Department's  regulations 
provide  it  with  the  discretion  to  expand 
the  normal  POR  to  include  an  entry  and 
sale  to  an  unaffiliated  customer  in  the 
United  States  of  subject  merchandise  if 
the  expansion  of  the  period  would 
likely  not  prevent  the  completion  of  the 
review  within  the  time  limits  set  forth 
in  Sec.  351.214(i).  See  Antidumping 
Duties;  Countervailing  Duties;  Notice  of 
Proposed  Rulemaking  and  Request  for 
Public  Comment.  61  FR  7308,  7318 
(February  27, 1996);  Antidumping 
Duties;  Countervailing  Duties;  Final 
Rule,  62  FR  27296,  27319-20  (May  19, 
1997).  See  also  19  CFR  351.214(f)(2)(ii). 

Because  we  determined  that  the 
expansion  of  the  period  will  not  likely 
prevent  the  completion  of  the  review 
within  the  prescribed  time  limits,  we 
expanded  the  semi-annual  review 
period  by  one  month.  Therefore,  the 
POR  for  Shinho  Steel's  new  shipper 
review  has  been  defined  as  August  1, 
2000  through  February  28,  2001. 

Rescission,  In  Part,  of  Administrative 
Review 

Both  SeAH  and  Shinho  Steel 
requested  an  administrative  review. 
Petitioners  did  not  request  an 
administrative  review  of  any  company. 
On  October  2,  2001,  Shinho  Steel 
withdrew  its  request  for  an 
administrative  review.  The 
Department's  regulations  at  19  CFR 
351.213(d)(1)  provide  that  a  party  may 
withdraw  its  request  for  review  within 
90  days  of  the  date  of  publication  of  the 
notice  of  initiation  or  the  requested 
review.  Shinho  Steel  withdrew  its 
request  for  an  administrative  review 
within  the  90-day  period.  Therefore, 
because  there  were  no  other  requests  for 
an  administrative  review  of  Shinho 
Steel,  we  are  rescinding  our 
administrative  review  with  respect  to 
Shinho  Steel. 

Scope  of  the  Antidumping  Duty  Order 

The  products  covered  by  this  order 
are  OCTG,  hollow  steel  products  of 
circular  cross-section,  including  only  oil 
well  casing  and  tubing,  of  iron  (other 
than  cast  iron)  or  steel  (both  carbon  and 
alloy),  whether  seamless  or  welded, 
whether  or  not  conforming  to  American 
Petroleum  Institute  ("API")  or  non-API 
specifications,  whether  finished  or 
unfinished  (including  green  tubes  and 
limited  service  OCTG  products).  This 
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scope  does  not  cover  casing  or  tubing 
pipe  containing  10.5  percent  or  more  of 
chromium,  or  drill  pipe.  The  products 
subject  to  this  order  eae  currently 
classified  in  the  Harmonized  Tariff 
Schedule  of  the  United  States 
("HTSUS")  iinder  item  numbers: 
7304.29.10.10.  7304.29.10.20, 
7304.29.10.30,  7304.29.10.40, 
7304.29.10.50,  7304.29.10.60, 
7304.29.10.80,  7304.29.20.10, 
7304.29.20.20,  7304.29.20.30, 
7304.29.20.40.  7304.29.20.50. 
7304.29.20.60,  7304.29.20.80. 
7304.29.30.10,  7304.29.30.20. 
7304.29.30.30.  7304.29.30.40, 
7304.29.30.50.  7304.29.30.60. 
7304.29.30.80.  7304.29.40.10, 
7304.29.40.20,  7304.29.40.30. 
7304.29.40.40.  7304.29.40.50. 
7304.29.40.60.  7304.29.40.80, 
7304.29.50.15.  7304.29.50.30, 
7304.29.50.45.  7304.29.50.60. 
7304.29.50.75,  7304.29.60.15. 
7304.29.60.30.  7304.29.60.45. 
7304.29.60.60,  7304.29.60.75. 
7305.20.20.00,  7305.20.40.00. 
7305.20.60.00,  7305.20.80.00, 
7306.20.10.30,  7306.20.10.90, 
7306.20.20.00,  7306.20.30.00, 
7306.20.40.00.  7306.20.60.10, 
7306.20.60.50,  7306.20.80.10,  and 
7306.20.80.50.  The  HTSUS  item 
numbers  are  provided  for  convenience 
and  Customs  purposes.  The  written 
description  remains  dispositive  of  the 
scope  of  this  review. 

Verifif»tion 

As  provided  in  section  782{i)  of  the 
Act.  we  verified  information  provided 
by  Shinho  Steel  in  the  new  shipper 
review  following  standard  verification 
procedures,  including  on-site  inspection 
of  the  manufacturers  facilities  and  the 
examination  of  relevant  sales  and 
financial  records.  See  Verification  of 
Sales  Information  submitted  by  Shinho 
Steel  Corporation  ("Shinho")  in  the  New 
Shipper  Review  of  Oil  Country  Tubular 
Goods  ("OCTG")  from  Korea,  dated  July 
1,  2002.  Verification  of  Costs  of  Shinho 
Steel  Co.,  Ltd.  in  the  New  Shipper 
Review  of  Oil  Country  Tubular  Goods, 
Other  Than  Drill  Pipe,  from  Korea. 
dated  July  1.  2002.  This  verification  also 
included  on-site  verification  at  Shinho 
America's  offices.  The  report  for  this 
portion  at  verification  will  be  issued 
shortly. 

New  Shipper  Status 

Based  on  the  questionnaire  responses 
received  from  Shinho  Steel,  and  our 
verification  thereof,  we  preliminarily 
determine  that  this  company  has  met 
the  requirements  to  qualify  as  a  new 
shipper  during  the  POR.  We  have 
determined  that  Shinho  Steel  made  its 


first  sale  or  shipment  of  subject 
merchandise  to  the  United  States  during 
the  POR.  that  these  sales  were  bona  fide 
sales,  and  that  Shinho  Steel  was  not 
affiliated  with  any  exporter  or  producer 
that  previously  shipped  to  the  United 
States. 

Date  of  Sale 

It  is  the  Department's  practice 
normally  to  use  the  invoice  date  as  the 
date  of  sale.  We  may,  however,  use  a 
date  other  than  the  invoice  date  if  we 
are  satisfied  that  a  different  date  better 
reflects  the  date  on  which  the  exporter 
or  producer  establishes  the  material 
terms  of  sale.  See  section  351.401(i)  of 
the  Department's  regulations;  see  also 
Preamble  to  Antidumping  Duties; 
Countervailing  Duties;  Final  Rule,  62  FR 
27296. 27348-50. 

For  its  U.S.  sales,  Shinho  Steel 
reported  the  date  of  shipment  as  the 
date  of  sale.  Shinho  Steel  reported  the 
invoice  date  as  the  date  of  sale  for  its 
third  country  sales.  Shinho  Steel's 
invoice  date  for  its  third  country  sales 
is  the  same  date  on  which  the  goods 
were  shipped  to  the  imaffiliated 
customer.  Shinho  Steel  has  stated  the 
the  dates  of  sale  reported  in  both 
markets  best  reflect  the  dates  on  which 
the  material  terms  of  the  transaction 
were  set.  The  Department  foimd  no 
information  at  verification  that  indicates 
that  another  date  better  reflects  that  date 
on  which  the  material  terms  of  sale  were 
established.  Therefore,  we  are 
preliminarily  using  the  dates  of  sale 
reported  by  Shinho  Steel. 

SeAH  reported  two  channels  of 
distribution  for  its  U.S.  sales.  For  U.S. 
chaimel  1  SeAH  reported  the  date  of 
invoice  as  the  date  of  sales  since  "the 
invoice  was  the  first  written 
docimientation  finalizing  the  material 
terms  of  sale."  For  U.S.  channel  2,  SeAH 
reported  the  shipment  date  as  the  date 
of  sale  since:  (1)  The  material  terms  of 
sale  sometimes  change  between  the  date 
of  the  written  purchase  order  and  the 
invoice  date;  and  (2)  the  shipment  date 
was  always  prior  to  the  date  of  invoice. 
As  such,  SeAH  has  reported  that  date  of 
shipment  best  reflects  the  date  on  which 
the  material  terms  of  sale  for  its  channel 
2  sales  are  established.  For  its  third 
country  sales,  SeAH  reported  the 
purchase  order  date  as  date  of  sale.  The 
Department  is  preliminarily  u6ing  the 
dates  of  sale  reported  by  SeAH. 

Transactions  Reviewed 

Shinho  Steel  produced  OCTG  in 
Korea  and  shipped  it  to  the  United 
States.  Shinho  Steel's  affiliate,  Shinho 
America  Inc.  (Shinho  America),  was  the 
importer  of  record  for  all  U.S.  sales  of 
subject  merchandise.  All  of  Shinho 


Steel's  U.S.  sales  are  classified  as 
constructed  export  price  (CEP)  sales  [see 
"Constructed  Export  Price"  section 
below). 

SeAH  produced  OCTG  in  Korea  and 
shipped  it  to  the  United  States.  SeAH's 
affiliate  Pusan  Pipe  America,  Inc.  (PPA), 
was  the  importer  of  record  for  all  U.S. 
sales.  All  of  SeAH's  U.S.  sales  are 
classified  as  CEP  sales  [see  "Constructed 
Export  Price"  section  below).  The 
Department's  questionnaire  instructed 
the  respondent  to  report  CEP  sales  made 
after  importation  if  the  dates  of  sale  fell 
within  the  POR  [see  page  C-1  of  the 
Department's  October  9,  2001 . 
Questionnaire).  We  reviewed  U.S.  sales 
that  involved  subject  merchandise  that 
had  entered  the  United  States  and  had 
been  placed  in  the  physical  inventory  of 
SeAH's  U.S.  affiliate  during  the  POR. 
The  questionnaire  also  instructed  the 
respondent  to  report  CEP  sales  made 
prior  to  importation  when  the  entry 
dates  fell  within  the  POR.  Consequently, 
we  have  limited  our  U.S.  database  to 
these  sets  of  transactions. 

Comparison  Market 

The  Department  determines  the 
viability  of  a  comparison  market  by 
comparing  the  aggregate  quantity  of 
comparison  market  sales  to  U.S.  sales. 
An  exporting  country  is  not  considered 
a  viable  comparison  market  if  the 
aggregate  quantity  of  sales  of  subject 
merchandise  to  that  market  amounts  to 
less  than  five  percent  of  the  quantity  of 
sales  of  subject  merchandise  into  the 
United  Stats  during  the  POR.  See 
section  773(a)(1)(B)  of  the  Act;  19  CFR 
351.404. 

For  both  Shinho  Steel  and  SeAH.  the 
aggregate  quantity  of  sales  of  subject 
merchandise  in  Korea  during  the  POR 
amounted  to  less  than  five  percent  of 
each  company's  quantity  of  sales  of 
subject  merchandise  to  the  United 
States  during  the  POR.  As  such,  we 
preliminarily  determine  that  Korea  is 
not  a  viable  comparison  market  for 
either  Shinho  Steel  or  SeAH. 

According  to  section  773(a)(l)(B)(ii)  of 
the  Act,  the  price  of  sales  to  a  third 
country  can  be  used  as  the  basis  for 
normal  value  only  if  such  price  is 
representative,  if  the  aggregate  quantity 
(or,  where  appropriate,  value)  of  sales  to 
that  country  is  at  least  five  percent  of 
the  quantity  (or  value)  of  total  sales  to 
the  United  States,  and  if  the  Department 
does  not  determine  that  the  particular 
market  situation  in  that  country 
prevents  proper  comparison  with  the 
export  price  or  constructed  export  price. 

Shinho  Steel  sold  subject 
merchandise  during  the  POR  to 
Indonesia,  its  largest  third  country 
market.  However,  the  sales  to  Indonesia. 
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on  both  a  value  and  a  volume  basis, 
were  less  than  the  five  percent  threshold 
defined  in  section  773(a)(l)(B)(ii)(II)  of 
the  Act  and  19  CFR  351.404.  As  such, 
in  accordance  with  section  773(a)(4)  of 
the  Act,  we  are  using  constructed  value 
(CV)  as  the  basis  for  NV  for  Shinho 
Steel's  sales  for  purposes  of  these 
preliminary  results.  See  "Normal  Value 
Comparisons"  section  below. 

The  only  viable  third  country  marlcet 
to  which  SeAH  sold  subject 
merchandise  during  the  POR  was 
Jordan.  SeAH's  sales  to  Jordan,  on  both 
a  value  and  a  volume  basis,  were  greater 
than  the  five  percent  threshold  defined 
in  section  773(a)(l)(B)(ii)(II)  of  the  Act 
and  19  CFR  351.404.  In  addition,  there 
is  no  evidence  on  the  record  supporting 
a  particular  market  situation  in  Jordan 
that  would  not  permit  a  proper 
comparison  of  third  country  (Jordanian) 
and  U.S.  prices.  Therefore,  for  SeAH,  in 
accordance  with  section  773(a)(l)(B)(ii) 
of  the  Act,  the  preliminary  results  are 
based  on  the  price  at  which  the  foreign 
like  product  was  first  sold  for 
consumption  in  the  third  market,  in  the 
usual  commercial  quantities  and  in  the 
ordinary  course  of  trade  and,  to  the 
extent  practicable,  at  the  same  level  of 
trade  as  the  export  price  (EP)  or 
constructed  export  price  (CEP)  sale. 

Normal  Value  Comparisons 

To  determine  whether  Shinho  Steel's 
or  SeAH's  sales  of  subject  merchandise 
to  the  United  States  were  made  at  less 
than  normal  value,  we  compared  each 
company's  CEP  to  the  NV,  as  described 
in  the  "Constructed  Export  Price"  and 
"Normal  Value"  sections  of  this  notice. 
In  accordance  with  section  777A(d)(2) 
of  the  Act,  we  calculated  monthly 
weighted-average  prices  for  NV  cind 
compared  these  to  individual  U.S. 
transaction  prices. 

Constructed  Export  Price 

We  preliminarily  determine  that  all  of 
SeAH's  U.S.  sales  were  made  "in  the 
United  States"  by  PPA,  SeAH's  U.S. 
affiliate,  on  behalf  of  SeAH  within  the 
meaning  of  section  772(b)  of  the  Act.  We 
also  preliminarily  determine  that  all  of 
Shinho  Steel's  U.S.  sales  were  made  "in 
the  United  States"  by  Shinho  America, 
Shinho  Steel's  U.S.  affiliate,  on  behalf  of 
Shinho  Steel  within  the  meaning  of 
section  772(b)  of  the  Act.  As  such,  both 
SeAH's  and  Shinho  Steel's  U.S.  sales 
should  be  treated  as  CEP  transactions. 
See  AK  Steel  Corp.  v.  United  States.  226 
F.3d  1361, 1374  (Fed.  Cir.  2000). 

Shinho  Steel  reported  one  channel  of 
distribution  for  its  U.S.  sales.  For 
Shinho  Steel,  the  starting  point  for  the 
calculation  of  CEP  was  Shinho 
America's  ex-warehouse  dock,  duty 


paid,  price  to  its  unaffiliated  customers 
in  the  United  States. 

SeAH  reported  two  channels  of 
distribution  for  its  U.S.  sales:  CEP  sales 
of  further  manufactured  merchandise 
from  inventory  and  CEP  sales  shipped 
directly  from  Korea.  For  SeAH's  channel 
1  U.S.  sales,  the  starting  point  for  the 
calculation  of  CEP  was  either  the 
delivered  price  or  the  ex-warehouse 
price  to  the  unaffiliated  customer  in  the 
United  States.  For  SeAH's  channel  2 
U.S.  sales,  the  starting  point  for 
calculation  of  CEP  was  the  duty 
delivered  price  to  the  unaffiliated  U.S. 
customer. 

We  identified  the  appropriate  starting 
price  for  both  Shinho  Steel  and  SeAH 
by  adjusting  for  early  payment 
discounts.  Where  applicable,  we  made 
deductions  from  SeAH's  and  Shinho 
Steel's  starting  price  for  movement 
expenses,  including  foreign  inland 
freight,  ocean  freight,  marine  insurance, 
foreign  and  U.S.  brokerage  and 
handling,  U.S.  inland  freight,  U.S. 
wharfage,  and  U.S.  customs  duties  in 
accordance  with  section  772(c)(2)  of  the 
Act.  In  accordance  with  section 
772(d)(1)  of  the  Act,  we  also  deducted 
credit  expenses  and  indirect  selling 
expenses,  including  inventory  carrying 
costs.  In  accordance  with  section 
772(c)(1)(B)  of  the  Act,  we  added  duty 
drawback  to  the  starting  price.  We 
verified  that  Shinho  Steel  performed  no 
further  manufacturing  on  U.S.  sales. 
Finally,  for  Shinho  we  deducted  an 
amount  of  profit  allocated  Shinho 
America's  selling  activities  in 
accordance  with  section  772(d)(3)  of  the 
Act. 

For  SeAH,  where  appropriate,  we  also 
deducted  the  cost  of  further 
manufacturing  in  accordance  with 
section  772(d)(2)  of  the  Act.  This 
deduction  for  further  manufacturing 
was  based  on  the  fees  charged  by 
unaffiliated  U.S.  processors.  SeAH 
indicated  that  although  the  further 
processors'  invoices  did  not  have 
separate  line  items  for  applicable  further 
manufacturing  costs  [e.g.,  processing, 
materials,  overhead,  SGA,  etc.),  the 
further  processor's  invoice  covered  all 
these  costs.  We  note  that  SeAH  did  not 
report  a  separate  SGA  expense  related  to 
further  processing.  Instead.  SeAH 
included  all  of  the  expenses  incurred  by 
PPA,  including  the  SGA  expense 
associated  with  PPA's  dealings  with 
further  manufacturing,  as  part  of  its 
indirect  selling  expenses  incurred  in  the 
United  States  (INDIRSU).  We  have 
accepted  SeAH's  reported  SGA  since 
even  if  the  portion  of  PPA's  SGA 
expenses  associated  with  further 
manufacturing  were  assigned  to  further 
manufactiuing,  all  SGA  expenses 


including  those  assigned  to  further 
manufacturing  would  be  deducted  itom 
CEP.  In  addition,  those  SGA  expenses 
assigned  to  further  manufacturing 
would  also  be  included  in  the  CEP  offset 
cap  as  defined  in  section  351.412(f)(2)  of 
the  Department's  regulations.  Finally, 
we  deducted  an  amount  of  profit 
allocated  PPA's  selling  activities, 
including  further  manufacturing  related 
expenses,  in  accordance  with  section 
772(d)(3)  of  the  Act. 

Normal  Value 

A.  Model  Match 

In  making  comparisons  in  accordance 
with  section  771(16)  of  the  Act,  we 
considered  all  products  described  in  the 
"Scope  of  the  Antidiunping  Duty 
Order"  section  of  this  notice,  sold  in  the 
comparison  market  in  the  ordinary 
course  of  trade  for  purposes  of 
determining  appropriate  product 
comparisons  to  U.S.  sales.  Where  there 
were  no  sales  of  identical  merchandise 
in  the  comparison  market  made  in  the 
ordinary  course  of  trade  to  compare  to 
U.S.  sales,  we  compared  U.S.  sales  to 
sales  of  the  most  similar  foreign  like 
product  made  in  the  ordinary  course  of 
trade,  based  on  the  characteristics  listed 
in  Appendix  V  of  the  Department's 
October  9,  2001  antidimiping 
questionnaire. 

B.  Constructed  Value 

Shinho  Steel:  We  used  CV  as  the  basis 
for  NV  because  there  was  no  viable 
comparison  market  in  accordance  with 
section  773(a)(4)  of  the  Act.  We 
calculated  CV  in  accordance  with 
section  773(e)  of  the  Act.  We  included 
Shinho  Steel's  cost  of  materials  and 
fabrication  (including  packing),  SG&A 
expenses,  and  profit.  See  section 
773(e)(2)(A)  of  the  Act.  In  accordance 
with  section  773(e)(2)(A)  of  the  Act,  we 
based  SG&A  expenses  on  the  amoiuits 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
profit,  we  calculated  rates  derived  from 
Shinho  Steel's  year  2000  financial 
statements. 

SeAH:  We  used  CV  as  the  basis  for  NV 
when  there  were  no  usable 
contemporaneous  sales  of  subject 
merchandise  in  the  comparison  market 
in  accordance  with  section  773(a)(4)  of 
the  Act.  We  calculated  CV  in 
accordance  with  section  773(e)  of  the 
Act.  We  included  SeAH's  cost  of 
materials  and  fabrication  (including 
packing),  SG&A  expenses,  and  profit. 
See  section  773(e)(2)(A)  of  the  Act.  In 
accordance  with  section  773(e)(2)(A)  of 
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the  Act,  we  based  SG&A  expenses  and 
profit  on  the  amounts  incurred  and 
realized  by  the  respondent  in 
connection  with  the  production  and  sale 
of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consumption  in  the  foreign  cotuitry.  For 
selling  expenses,  we  relied  on  SeAH's 
reported  weighted-average  third  country 
selling  expenses. 

C.  Price-to-Price  Comparisons 

Where  appropriate,  for  comparison  to 
CEP,  we  made  adjustments  to  NV  by 
deducting  Korean  inland  freight  from 
the  factory  to  the  port,  brokerage  and 
handling,  terminal  charges,  wharfage, 
international  ocean  fiei^t  and  packing, 
in  accordance  with  section  773(a)(6)(B) 
of  the  Act,  and  direct  selling  expenses 
(credit  expenses)  in  accordance  with 
section  773(a)(6)(C)(iii)  of  the  Act.  We 
also  made  adjustments  for  differences  in 
costs  attributable  to  differences  in 
physical  characteristics  of  merchandise, 
pursuant  to  section  773(a)(6)(C)(ii)  of 
the  Act. 

Finally,  the  Department  added  duty 
drawback  to  third-country  prices  for 
comparison  to  duty-inclusive  cost  of 
production  and  U.S.  price.  See  e.g.,  Oil 
Country  Tubular  Goods  from  Korea: 
Final  Results  of  Antidumping  Duty 
Administrative  Review,  64  FR  13369 
(March  17, 1999). 

Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Act,  to  the  extent 
practicable,  we  determined  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  of  the  U.S. 
sales.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market.  The  Court  of  Appeals  for  the 
Federal  Circuit  has  held  that  the  statute 
unambiguously  requires  Commerce  to 
deduct  the  selling  expenses  set  forth  in 
section  772(d)  from  the  CEP  starting 
price  prior  to  performing  its  LOT 
analysis.  See  Micron  Technology,  Inc.  v. 
United  States,  243  F.3rd  1301, 1315 
(Fed.  Cir.  2001).  Consequently,  the 
Department  will  continue  to  adjust  the 
CEP,  pursuant  to  section  772(d),  prior  to 
performing  the  LOT  analysis,  as 
articulated  by  the  Department's 
regulations  at  section  351.412.  When 
NV  is  based  on  CV,  the  NV  LOT  is  that 


of  the  sales  from  which  we  derive  SG&A 
expenses  and  profit. 

To  determine  whether  comparison 
market  NV  sales  are  at  a  different  LOT 
than  EP  or  CEP  sales,  we  examine  stages 
in  the  marketing  process  and  selling 
functions  along  the  chain  of  distribution 
between  the  producer  and  unaffiliated 
customer.  If  the  comparison-market 
sales  are  at  a  different  level  of  trade  and 
the  difference  affects  price 
comparability,  as  manifested  in  a 
pattern  of  consistent  price  differences 
between  the  sales  on  which  NV  is  based 
and  comparison-market  sales  at  the 
level  of  trade  of  the  export  transaction, 
we  make  a  level-of-trade  adjustment 
under  section  773(a)(7)(A)  of  the  Act. 
Finally,  if  the  NV  level  is  more  remote 
from  the  factory  than  the  CEP  level  and 
there  is  no  basis  for  determining 
whether  the  difference  in  the  levels 
between  NV  and  CEP  affects  price 
comparability,  we  adjust  NV  under 
section  773(a)(7)(B)  of  the  Act  (the  CEP- 
offset  provision).  See  also  Notice  of 
Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Certain  Cut-to-Length 
Carbon  Steel  Plate  from  South  Africa, 
62  FR  61731,  61732  (November  17, 
1997). 

In  Jordan,  SeAH  reported  only  one 
LOT  and,  therefore,  could  not  quantify 
a  level  of  trade  adjustment.  SeAH 
contends  that  when  the  CEP 
adjustments  are  made,  the  CEP  LOT  is 
less  advanced  than  the  foreign  market 
LOT,  qualifying  SeAH  for  a  CEP  offset. 
A  comparison  of  the  selling  functions 
that  SeAH  reported  for  its  two  U.S.  sales 
channels  indicates  that  the  difference  in 
selling  functions  of  the  two  channels 
was  not  substantial.  As  such,  the 
difference  in  selling  functions  was 
insufficient  to  support  SeAH's  claim 
that  each  channel  was  a  different  LOT. 
Therefore,  in  accordance  with  section 
351.412(c)(2),  we  find  that  SeAH  has 
only  one  LOT  for  its  sales  in  the  United 
States. 

For  SeAH's  sales  in  the  foreign  market 
(i.e.,  the  third-country  market),  the 
relevant  transaction  for  the 
Department's  analysis  is  between  the 
SeAH  and  the  imaffiliated  Korean 
trading  company.  After  deducting  the 
selling  expenses  set  forth  in  section 
772(d)  from  the  CEP  starting  price, 
SeAH's  sales  to  Jordan  are  at  a  more 
advanced  LOT  than  the  CEP  sales. 


As  set  forth  in  section  351.412(f)  of 
the  Department's  regulations,  a  CEP 
offset  will  be  granted  where  (1)  normal 
value  is  compared  to  CEP  sales,  (2) 
normal  value  is  determined  at  a  more 
advanced  LOT  than  the  LOT  of  the  CEP, 
and  (3)  despite  that  fact  that  the  party 
has  cooperated  to  the  best  of  its  ability, 
the  data  available  do  not  provide  an 
appropriate  basis  to  determine  whether 
the  difference  in  LOT  affects  price 
comparability.  Since  the  selling 
functions  provided  by  PPA  for  SeAH's 
sales  to  the  United  States,  after 
deducting  the  selling  expenses  set  forth 
in  section  772(d)  from  the  CEP  starting 
price,  are  at  a  marketing  stage  which  is 
less  advanced  than  for  the  SeAH's  sales 
to  Jordan,  we  preliminarily  determine 
that  sales  in  Jordan  are  being  made  at  a 
more  advanced  LOT  than  those  to  the 
United  States.  Because  there  is  only  one 
level  of  trade  in  Jordan,  the  data 
available  do  not  permit  us  to  determine 
the  extent  to  which  this  difference  in 
LOT  affects  price  comparability. 
Therefore,  in  accordance  with  section 
351.412(f),  we  are  granting  SeAH  a  CEP 
offset.  To  calculate  this  offset,  we 
deducted  indirect  selling  expenses  from 
NV  to  the  extent  of  U.S.  indirect  selling 
expenses. 

Currency  Conversion 

We  made  currency  conversions  in 
accordance  with  section  773A  of  the  Act 
based  on  the  exchange  rates  in  effect  on 
the  dates  of  the  U.S.  sales  as  certified  by 
the  Federal  Reserve  Bank. 

Company  Name  Change 

On  May  2.  2002,  Shinho  Steel 
informed  the  Department  that,  effective 
April  1,  2002,  it  had  legally  changed  its 
name  to  Husteel  Co.  Ltd.  We  note  that 
the  date  of  the  name  change  is  after  the 
POR.  A  changed  circumstances  review 
addressing  this  name  change  is 
currently  being  conducted  in  Certain 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  Korea  (A-580-609).  See  Certain 
Circular  Welded  Non-Alloy  Steel  Pipe 
from  the  Republic  of  Korea;  Initiation  of 
Changed  Circumstances  Antidumping 
Duty  Administrative  Review,  67  FR 
41394  (June  18,  2002). 

Preliminary  Results  of  Review 

We  preliminarily  determine  that  the 
following  dumping  margin  exists: 


Manufacturer/Exporter 


Time  period 


Margin 
(percent) 


SeAH  Steel  Corporation 
Shinho  Steel  Company  .. 


08/01/2000-07/31/2001 
08/01/2000-02/28/2001 


039 
0.00 
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Cash  Deposit  Requirements 

If  these  preliminary  results  are  not 
modified  in  the  final  results  of  these 
reviews,  the  following  deposit  rates  will 
be  effective  upon  publication  of  the 
final  results  of  this  new  shipper  and 
administrative  review  for  all  shipments 
of  OCTG  from  Korea  entered,  or 
withdrawn  fi-om  warehouse,  for 
consimiption  on  or  after  the  publication 
date,  as  provided  for  by  section 
751(a)(2)(C)  of  the  Act:  (1)  For  SeAH 
and  Shinho  Steel,  the  cash  deposit  rate 
will  be  the  rates  established  in  the  final 
results  of  these  reviews;  (2)  for 
previously  reviewed  or  investigated 
companies  not  listed  above,  the  cash 
deposit  rate  will  be  the  company- 
specific  rate  established  for  the  most 
recent  period;  (3)  if  the  exporter  is  not 
a  firm  covered  in  this  review,  a  prior 
review,  or  the  original  less  than  fair 
value  (LTFV)  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  the  rate  established  for  the  most 
recent  period  for  the  manufacturer  of 
the  subject  merchandise;  and  (4)  for  all 
other  producers  and/or  exporters  of  this 
merchandise,  the  cash  deposit  rate  shall 
be  the  rate  established  in  the  LTFV 
investigation,  which  is  12.17  percent. 
See  Final  Determination  of  Sales  at  Less 
Than  Fair  Value:  Oil  Country  Tubular 
Goods  from  Korea,  60  FR  33561  (June 
28, 1995). 

Comments  and  Hearing 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of 
reviews  within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  Any  interested 
party  may  request  a  hearing  within  30 
days  of  publication  of  this  notice  in 
accordance  with  section  351.310(c)  of 
the  Department's  regulations.  Any 
hearing  would  normally  be  held  37  days 
after  the  publication  of  this  notice,  or 
the  first  workday  thereafter,  at  the  U.S. 
Department  of  Commerce,  14th  Street 
and  Constitution  Avenue  NW., 
Washington,  DC  20230.  Individuals  who 
wish  to  request  a  hearing  must  submit 
a  written  request  within  30  days  of  the 
publication  of  this  notice  in  the  Federal 
Register  to  the  Assistant  Secretary  for 
Import  Administration,  U.S.  Department 
of  Commerce,  Room  1870,  14th  Street 
and  Constitution  Avenue,  NW., 
Washington,  DC  20230.  Requests  for  a 
public  hearing  should  contain:  (1)  The 
party's  name,  address,  and  telephone 
number;  (2)  the  number  of  participants; 
and,  (3)  to  the  extent  practicable,  an 
identification  of  the  arguments  to  be 
raised  at  the  hearing. 


Unless  otherwise  notified  by  the 
Department,  interested  parties  may 
submit  case  briefs  within  30  days  of  the 
date  of  publication  of  this  notice  in 
accordance  with  351.309(c)(ii)  of  the 
Department's  regulations.  As  part  of  the 
case  brief,  parties  are  encouraged  to 
provide  a  simunary  of  the  arguments  not 
to  exceed  five  pages  and  a  table  of 
statutes,  regulations,  and  cases  cited. 
Rebuttal  briefs,  which  must  be  limited 
to  issues  raised  in  the  case  briefs,  must 
be  filed  within  five  days  after  the  case 
brief  is  filed.  If  a  hearing  is  held,  an 
interested  party  may  make  an 
affirmative  presentation  only  on 
arguments  included  in  that  party's  case 
brief  and  may  make  a  rebuttal 
presentation  only  on  argimaents 
included  in  that  party's  rebuttal  brief. 
Parties  should  confirm  by  telephone  the 
time,  date,  and  place  of  the  hearing  48 
hours  before  the  scheduled  time. 

The  Department  will  issue  the  final 
results  of  the  new  shipper  review 
concurrently  with  the  final  results  of  the 
administrative  review.  See 
"Background"  section  of  this  notice, 
above. 

Assessment  Rates 

Upon  completion  of  these  reviews, 
the  Department  will  determine,  and  the 
Customs  Service  shall  assess, 
antidumping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calcidated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  these  reviews.  The  Department  will 
issue  appropriate  appraisement 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  reviews.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Notification  to  Importers 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  imder  351.402(f)  of 
the  Department's  regulations  to  file  a 
certificate  regarding  the  reimbursement 
of  antidumping  duties  prior  to 
liquidation  of  the  relevant  entries 
during  these  review  periods.  Failure  to 
comply  with  this  requirement  could 
result  in  the  Secretary's  presumption 
that  reimbursement  of  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 


These  reviews  and  notice  are  issued 
in  accordance  with  sections  751(a)(1) 
and  777(i)(l)  of  the  Act  (19  U.S.C. 
1675(a)(1)  and  19  U.S.C.  1677(f)(i)(l)); 

Dated:  August  26,  2002. 
Joseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-23079  Filed  9-10-02;  8:45  am) 
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DEPARTMENT  OF  COMMERCE 

International  Trade  Admlnlatration 
[A-58&-841] 

Structural  Steel  Beama  From  the 
Republic  of  Korea:  Preliminary  Reaulte 
of  Antidumping  Duty  Admlnletrative 
Review 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  preliminary  residts  of 
antidumping  duty  administrative  review 
of  structural  steel  beams  from  the 
republic  of  korea. 

SUMMARY:  The  Department  of  Commerce 
("the  Department")  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  structural 
steel  beams  ("SSBs")  from  the  Republic 
of  Korea  in  response  to  a  request  bom 
respondent  INI  Steel  Company  ("INI") 
(formerly  Inchon  Iron  &  Steel  Co.  Ltd.). 
"This  review  covers  imports  of  subject 
merchandise  from  INI.  The  period  of 
review  ("POR")  is  February  11.  2000, 
through  July  31,  2001. 

Our  preliminary  results  of  review 
indicate  that  INI  has  sold  the  subject 
merchandise  at  less  than  normal  value 
("NV")  during  the  POR.  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  review,  we  will  instruct 
the  U.S.  Customs  Service  to  assess 
antidumping  duties  on  entries  of  INI's 
subject  merchandise  during  the  POR,  in 
accordance  with  sections  19  CFR 
351.106  and  351.212(b)  of  the 
Department's  regulations. 

We  invite  interested  parties  to 
comment  on  these  preliminary  results. 
Parties  who  submit  arguments  in  this 
segihent  of  the  proceeding  should  also 
submit  with  each  argument  (1)  a 
statement  of  the  issue  and  (2)  a  brief 
summary  of  the  argument. 
EFFECTIVE  DATE:  September  11,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Brandon  Farlander  or  Robert  Boiling, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
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telephone:  (202)  482-0182  and  (202) 
482-3434,  respectively. 

SUPPLEMENTARY  INFORMATION: 

The  Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930.  as 
amended  ("the  Act"),  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Act  by  the  Uruguay  Round 
Agreements  Act  ("URAA").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regulations  codified  at  19  CFR  Part 
351  (2001). 

Background 

On  August  1,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  "Opportunity  to  Request 
Administrative  Review"  of  the 
antidumping  duty  order  on  structural 
steel  beams  from  the  Republic  of  Korea. 
See  Notice  of  Opportunity  to  Request 
Administrative  Review  of  Antidumping 
or  Countervailing  Duty  Order,  Finding, 
or  Suspended  Investigation,  66  FR 
39729  (August  1,  2001).  On  August  30, 
2001,  respondent  INI  requested  a  review 
in  accordance  with  19  CFR 
351.213(b)(1).  On  October  1,  2001,  the 
Department  published  in  the  Federal 
Register  a  notice  of  initiation  of 
administrative  review  of  this  order.  See 
Initiation  of  Antidumping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocation  in 
Part,  66  FR  49924  (October  1,  2001). 

On  October  4,  2001,  the  Department 
issued  a  questionnaire  for  this  review  to 
INI.  INI  submitted  Section  A 
questionnaire  responses  on  November  8, 
2001.  On  December  7,  2001,  INI 
submitted  its  Sections  B  through  D 
questioimaire  responses.  INI  submitted 
its  cost  reconciliation  on  December  7, 
2001,  in  the  context  of  the  Section  D 
response. 

On  October  9,  2001,  Nucor  Corp., 
Nucor-Yamato  Steel  Co.,  TXI-Chaparral 
Steel  Co.  ("Petitioners")  made  an  entry 
of  appearance. 

On  October  12,  2001,  the  Department 
granted  INI's  request  that  it  be  allowed 
to  report  its  cost  based  on  fiscal  year 

2000,  and  the  first  half  of  the  fiscal  year 

2001,  which  is  a  cost  period  of  January 
1,  2000,  through  June  30,  2001,  fiscal 
year  rather  than  for  the  period  of  review, 
February  11,  2000,  through  July  31, 
2001. 

On  February  13,  2002,  the  Department 
issued  a  supplemental  questionnaire 
covering  INI's  Section  A  though  E 
responses.  INI  provided  its 
supplemental  questionnaire  response  on 
March  15,  2002. 


Under  section  751(a)(3)(A)  of  the  Act. 
the  Department  may  extend  the 
deadline  for  completion  of  an 
administrative  review  if  it  determines 
that  it  is  not  practicable  to  complete  the 
review  within  the  statutory  time  limit. 
On  May  1,  2002,  the  Department 
extended  the  time  limit  for  the 
preliminary  results  in  this  review  to 
August  31.  2002.  However,  due  to  a 
Federal  holiday,  the  signature  date  will 
be  Tuesday,  September  3.  2002.  See 
Structural  Steel  Beams  from  Korea: 
Extension  of  Time  Limits  for 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  67  FR 
21638  (May  1.2002). 

The  Department  issued  its  second 
supplemental  questionnaire  on  May  17, 
2002.  INI  responded  on  Jime  14,  2002. 
On  June  26,  2002,  INI  submitted  its  sales 
reconciliation.  The  Department  issued 
its  third  supplemental  questionnaire  on 
Jime  28,  2002.  INI  responded  on  July  9, 
2002. 

The  Department  is  conducting  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  the  Review 

The  products  covered  by  this 
investigation  are  doubly-symmetric 
shapes,  whether  hot-or  cold-rolled, 
drawn,  extruded,  formed  or  finished, 
having  at  least  one  dimension  of  at  least 
80  mm  (3.2  inches  or  more),  whether  of 
carbon  or  alloy  (other  than  stainless) 
steel,  and  whether  or  not  drilled, 
pimched,  notched,  painted,  coated  or 
clad.  These  products  include,  but  are 
not  limited  to,  wide-flange  beams  ("W" 
shapes),  bearing  piles  ("HP"  shapes), 
standard  beams  ("S"  or  "I"  shapes),  and 
M-shapes. 

All  products  that  meet  the  physical 
and  metallurgical  descriptions  provided 
above  are  within  the  scope  of  this 
investigation  ujdess  otherwise 
excluded.  The  following  products  are 
outside  and/or  specifically  excluded 
from  the  scope  of  this  investigation: 
structural  steel  beams  greater  than  400 
pounds  per  linear  foot  or  with  a  web  or 
section  height  (also  known  as  depfth) 
over  40  inches. 

The  merchandise  subject  to  this 
investigation  is  classified  in  the 
Harmonized  Tariff  Schedule  of  the 
United  States  ("HTSUS")  at 
subheadings:  7216.32.0000, 
7216.33.0030,  7216.33.0060, 
7216.33.0090,  7216.50.0000. 
7216.61.0000,  7216.69.0000. 
7216.91.0000.  7216.99.0000. 
7228.70.3040,  7228.70.6000.  Altiiough 
the  HTSUS  subheadings  are  provided 
for  convenience  and  Customs  purposes, 
the  written  description  of  the 
merchandise  is  dispositive. 


Verification 

As  provided  in  section  782{i)  of  the 
Act,  we  verified  sales  and  cost 
information  provided  by  INI  from  July 
15,  2002,  to  July  26.  2002.  in  Inchon, 
Korea.  We  verified  the  CEP  sales 
response  of  INI's  U.S.  affiliate,  Hyundai 
U.S.A..  from  August  12,  2002,  to  August 
13,  2002.  in  Englewood  Cliffs.  New 
Jersey.  We  used  standard  verification 
procedures,  including  an  examination  of 
relevant  sales,  cost,  and  financial 
records,  and  selection  of  original 
documentation  containing  relevant 
information.  Our  verification  results  are 
outlined  in  the  public  version  of  the 
verification  reports  and  are  on  file  in  the 
Central  Records  Unit  ("CRU")  located  in 
room  B-099  of  the  main  Department  of 
CommeEce  Building,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC. 

Afifiliation 

In  order  to  complete  the  dumping 
calculation,  the  Department  must 
determine  whether  respondents  sold 
subject  merchandise  through  affiliated 
companies  within  the  United  States.  In 
this  review,  INI  reported  that  it  was 
affiliated  with  one  of  the  companies  to 
which  it  sold  subject  merchandise, 
Hyundai  USA,  for  some  portion  of  the 
POR.  As  discussed  below,  the 
Department  preliminarily  determines 
that  INI  was  affiliated  with  Hyundai 
USA  for  the  entire  POR. 

The  Hyimdai  Group  chaebol  was 
formed  by  the  late  C.Y.  Jung,  father  of 
Mong  Koo  ("M.K.")  Jimg  and  Mong  Hun 
("M.H.")  Jimg.  During  the  POR,  10 
members  of  the  Hyundai  Group  chaebol, 
including  INI  and  Hyimdai  Motors 
Company,  filed  for  separation  from  the 
Hyimdai  Group  chaebol  with  the  Korean 
Fair  Trade  Commission.  See  INI  Steel 
Company  Home  Market  Sales,  United 
States  Sales,  and  Cost  of  Production 
Verification  Report;  Antidumping  Duty 
Administrative  Review  on  Structural 
Steel  Beams  from  Korea  (September  3, 
2002)  ["INI  Sales  and  Cost  Verification 
Report").  Eight  of  the  10  companies 
filed  for  separation  on  August  23.  2000, 
and  two  companies,  INI  and  Sampyo 
Manufacturing  Company,  filed  for 
separation  prior  to  August  23,  2000.  On 
August  31,  2000,  the  Korean  Fair  Trade 
Commission  granted  separation  for  the 
10  companies  after  meeting  certain 
conditions  under  the  Korean  antitrust 
and  fair  trade  laws.  See  INI  Sales  and 
Cost  Verification  Report.  After 
separation,  the  10  aforementioned 
companies  (including  INI)  formed 
another  chaebol,  i.e..  the  Hyimdai 
Motors  Group  chaebol,  and  filed  for 
chaebol  status  with  the  Korean 
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government.  INI  claims  that  the 
Hyimdai  Motors  Group  chaebol  was 
founded  as  of  August  31,  2000  but 
because  the  Korean  Fair  Trade 
Commission  only  formally  classifies 
enterprise  groups  (chaebols)  once  a  year, 
in  April,  the  Korean  Government 
formally  recognized  the  Hyimdai  Motors 
Group  chaebol  on  April  2,  2001.  See 
INI's  March  15,  2002,  supplemental 
questionnaire  response,  at  5. 

In  order  to  determine  whether  INI  and 
Hyimdai  USA  are  affiliated,  we  first 
examined  INI.  Specifically,  we 
examined  whether  M.K.  Jung  exercises 
any  control  over  INI.  At  verification,  we 
found  that  M.K.  Jung  is  the  chairman  of 
both  the  lead  company  in  the  Hyundai 
Motors  Group  chaebol,  i.e.,  the  Hyundai 
Motors  Company,  and  the  chairman  of 
the  Hyundai  Motors  Group  chaebol,  of 
which  INI  is  a  part.  See  INI  Sales  and 
Cost  Verification  Report.  In  addition,  we 
have  additional  record  evidence  that 
M.K.  Jung  controls  INI.  See  Analysis  for 
the  preliminary  results  of  review  for 
structural  steel  beams  from  Korea — INI 
Steel  Company  ("INI")  (September  3, 
2002)  ("INI  Preliminary  Analysis 
Memo").  Therefore,  the  Department 
preliminarily  determines  that  M.K.  Jung 
exercises  control  over  INI.  [See  19  CFR 
102(b)  (definition  of  affiliated  persons).) 
However,  the  Department  intends  to 
seek  additional  information  related  to 
INI  and  its  affiliation  with  Hyundai 
USA  in  order  to,  inter  alia,  understand 
M.K.  Jung's  control  over  INI.  The 
Department  will  allow  interested  parties 
to  comment  on  this  new  information 
before  making  a  final  determination. 

Next  the  Department  examined 
Hyundai  USA.  After  the  Hyundai 
Motors  Group  separated  from  the 
Hyundai  Group  chaebol,  the  H3mndai 
Group  chaebol  consists  of  several 
member  companies,  including  Hyundai 
Corporation,  which  wholly  owns 
Hyundai  USA.  and  Hyundai 
Engineering  and  Construction  Company. 
Ltd.  At  verification,  we  found  that  M.H. 
Jung  is  the  chairman  of  both  the 
Hyundai  Group  chaebol  and  Hyundai 
Engineering  and  Construction  Company, 
Ltd.,  the  principal  company  in  the 
Hjmndai  Group  chaebol.  Therefore,  the 
Department  preliminarily  finds  that 
M.H.  Jung  controls  Hyundai  Corp.  and 
its  wholly-owned  subsidiary  Hyundai 
USA.  (See  19  CFR  102(b).)  However,  the 
Department  intends  to  seek  additional 
information  related  to  INI  and  its 
affiliation  with  Hyundai  USA  in  order 
to,  inter  alia,  understand  M.H.  Jung's 
control  over  Hyundai  USA.  The 
Department  will  allow  interested  parties 
to  comment  on  this  new  information 
before  making  a  final  determination. 


As  discussed  above,  M.K.  Jung  and 
M.H.  Jung  have  the  same  father.  Under 
section  771(33)(A)  of  the  Act,  the  Jung 
brothers,  as  half  brothers,  are  considered 
affiliated  persons.  Additionally,  because 
the  Department  has  preliminarily 
determined  that  the  Jung  brothers 
control  INI  and  Hyundai  USA, 
respectively,  these  companies  are  also 
affiliated.  That  is  to  say,  INI  and 
Hyundai  USA  are  under  the  common 
control  of  one  entity,  the  Jung  brothers. 
See  section  771(33)(F)  of  the  Act.  See 
also  Allied  Tube  and  Conduit  Corp.  v. 
United  States,  et  al  127  F.  Supp.  207, 
222  (C.I.T.  2000).  Accordingly,  we  are 
re-classifying  all  of  INI's  sales  through 
Hyundai  USA  as  CEP  sales,  even  those 
originally  classified  by  INI  as  EP  sales 
(i.e.,  post-August  30,  2000  sales), 
because  INI  and  Hyundai  USA  were 
affiliated  during  the  entire  FOR. 

Normal  Value  Comparisons 

To  determine  whether  INI's  sales  of 
subject  merchandise  from  Korea  to  the 
United  States  were  made  at  less  than 
normal  value,  we  compared  the  export 
price  ("EP")  or  constructed  export  price 
("CEP  ")  to  the  NV,  a&  described  in  the 
"Export  Price  and  Constructed  Export 
Price"  and  "Normal  Value"  sections  of 
this  notice,  below.  Pursuant  to  section 
777A(d)(2),  we  compared  the  export 
prices  of  individual  U.S.  transactions  to 
the  monthly  weighted-average  normal 
value  of  the  foreign  like  product  where 
there  were  sales  made  in  the  ordinary 
course  of  trade  at  prices  above  the  cost 
of  production  ("COP")  as  discussed  in 
the  "Cost  of  Production  Analysis" 
section  below. 

Product  Comparisons 

In  accordance  with  section  771(16)  of 
the  Act,  we  considered  all  products 
covered  by  the  description  in  the 
"Scope  of  the  Review"  section  of  this 
notice  supra,  which  were  produced  and 
sold  by  INI  in  the  home  market  during 
the  POR,  to  be  foreign  like  products  for 
purposes  of  determining  appropriate 
product  comparisons  to  SSB  products 
sold  in  the  United  States.  We  have 
relied  on  four  product  characteristics  to 
match  U.S.  sales  of  subject  merchandise 
to  comparison  sales  of  the  foreign  like 
product:  hot  formed  or  cold  formed, 
shape/size  (section  depth),  strength/ 
grade,  whether  or  not  coated.  Where 
there  were  no  sales  of  identical 
merchandise  in  the  home  market  to 
compare  to  U.S.  sales,  we  compared 
U.S.  sales  to  the  next  most  similar 
foreign  like  product  on  the  basis  of  the 
characteristics  and  reporting 
instructions  listed  in  the  October  4, 
2001,  antidumping  duty  questionnaire 


and  instructions,  or  to  constructed  value 
("CV"),  as  appropriate. 

Export  Price  and  Constructed  Export 
Price 

In  accordance  with  section  772(a)  of 
the  Act,  export  price  is  the  price  at 
which  the  subject  merchandise  is  first ' 
sold  (or  agreed  to  be  sold)  before  the 
date  of  importation  by  the  producer  or 
exporter  of  the  subject  merchandise 
outside  of  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States  or  to  an  unaffiliated  purchaser  for 
exportation  to  the  United  States,  as 
adjusted  under  subsection  (c).  In 
accordance  with  section  772(b)  of  the 
Act,  CEP  is  the  price  at  which  the 
subject  merchandise  is  first  sold  (or 
agreed  to  be  sold)  in  the  United  States 
before  or  after  the  date  of  importation  by 
or  for  the  account  of  the  producer  or 
exporter  of  such  merchandise  or  by  a 
seller  affiliated  with  the  producer  or 
exporter,  to  a  piux;haser  not  affiliated 
with  the  producer  or  exporter,  as 
adjusted  imder  subsections  (c)  and  (d). 
For  purposes  of  this  administrative 
review,  INI  has  classified  its  sales  as 
both  EP  and  CEP. 

INI  identified  three  channels  of 
distribution  for  U.S.  sales.  For  U.S.  sales 
chaimel  one  (i.e.,  INI  sales  through 
Hyundai  Corporation,  INI's  affiliated 
trading  company  in  South  Korea,  to 
Hyundai  USA,  a  wholly-owned 
subsidiary  of  H3mndai  Corporation 
located  in  the  United  States  and  an 
affiliate  (INI  claims  affiliation  only  prior 
to  August  30,  2000)  of  INI,  and  finally, 
to  an  unaffiliated  customer),  INI  has 
reported  these  sales  as  CEP  sales 
because  the  first  sale  to  an  unaffiliated 
party  occurred  in  the  United  States.  At 
the  time,  INI  was  still  a  member  of  the 
Hyundai  Group  chaebol  and  clearly 
affiliated  with  Hyundai  USA.  Therefore, 
for  these  channel  one  sales,  we  based 
our  calculation  on  CEP,  in  accordance 
with  subsections  772(b),  (c),  and  (d)  of 
the  Act. 

For  U.S.  sales  chaimel  two  (i.e.,  INI 
sales  to  Hyundai  USA  after  INI 
disassociated  itself  from  the  Hyundai 
Group),  INI  classified  these  sales  as  EP 
sales;  however,  as  explained  in  our 
"Affiliation"  section  above,  we  have 
found  INI  affiliated  with  the  Hyundai 
Corporation  and  its  wholly-owned 
subsidiary  Hyundai  USA  for  the  entire 
POR  and  have  preliminarily  classified 
these  sales  as  CEP  sales.  For  channel 
three  (i.e.,  INI  sales  to  unaffiliated  U.S. 
customers),  we  based  our  calculation  on 
EP,  in  accordance  with  section  772(a)  of 
the  Act,  because  the  subject 
merchandise  was  sold  by  the  producer 
or  exporter  directly  to  the  first 
unaffiliated  purchaser  in  the  United 
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States  or  for  export  to  the  United  States 
prior  to  importation,  and  CEP 
methodology  was  not  otherwise 
indicated. 

We  calculated  EP  on  the  packed, 
delivered,  tax  and  duty  paid  price  to 
unaffiliated  purchasers  in  the  United 
States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight  from  the  plant  to  the 
warehouse,  foreign  warehousing 
expenses,  foreign  inland  freight  from  the 
warehouse  to  the  port  of  export,  foreign 
wharfage  and  lashing  expenses, 
international  height,  marine  insurance, 
other  U.S.  transportation  expenses  (i.e., 
U.S.  wharfage,  brokerage,  and  other 
charges),  and  U.S.  customs  duty. 
Additionally,  we  added  to  the  U.S.  price 
an  amount  for  duty  drawback  pursuant 
to  section  772(c)(1)(B)  of  the  Act.  Where 
applicable,  we  made  a  deduction  to 
gross  unit  price  for  other  discounts.  For 
a  further  discussion  of  this  issue,  see  INI 
Preliminary  Analysis  Memo. 

We  calculated  CEP  based  on  packed 
prices  to  unaffiliated  purchasers  in  the 
United  States.  We  made  deductions  for 
movement  expenses  in  accordance  with 
section  772(c)(2)(A)  of  the  Act;  these 
included,  where  appropriate,  foreign 
inland  freight  from  the  plant  to  the 
warehouse,  foreign  warehousing 
expenses,  foreign  inland  fi^ight  from  the 
warehouse  to  the  port  of  export,  foreign 
wharfage  and  lashing  expenses, 
international  freight,  marine  insurance, 
other  U.S.  transportation  expenses  (i.e., 
U.S.  wharfage,  brokerage,  and  other 
charges),  and  U.S.  customs  duty. 
Additionally,  we  added  to  the  U.S.  price 
an  amount  for  duty  drawback  pursuant 
to  section  772(c)(1)(B)  of  the  Act.  Where 
applicable,  we  made  a  deduction  to 
gross  unit  price  for  other  discounts. 
Also,  in  accordance  with  section 
772(c)(2)(A)  of  the  Act,  we  deducted 
packing  expenses  because  packing 
expenses  are  included  in  the  CEP.  In 
accordance  with  section  772(d)(1)  of  the 
Act,  we  deducted  those  selling  expenses 
associated  with  economic  activities 
occurring  in  the  United  States, 
including  direct  selling  expenses  (i.e., 
imputed  credit  expenses,  conunissions, 
and  bank  expenses)  and  indirect  selling 
expenses.  In  order  to  eliminate  any 
double-counting,  the  Department  has 
only  included  those  actual  interest 
expenses  attributable  to  subject 
merchandise  that  exceed  imputed  credit 
expense  as  an  indirect  selling  expense. 
In  the  instant  review  because  Hyundai 
USA's  actual  interest  expense  was 
greater  than  the  imputed  credit  expense, 
we  reduced  actual  interest  expense  by 
the  amount  of  the  imputed  credit 


expenses  reported  on  INI's  U.S.  sales 
database. 

For  CEP  sales,  we  also  made  an 
adjustment  for  profit  in  accordance  with 
section  772(d)(3)  of  the  Act.  We 
deducted  the  profit  allocated  to 
expenses  deducted  under  sections 
772(d)(1)  and  772(d)(2)  in  accordance 
with  sections  772(d)(3)  and  772(f)  of  the 
Act.  In  accordance  with  section  772(f)  of 
the  Act,  we  computed  profit  based  on 
total  revenue  realized  on  sales  in  both 
the  U.S.  and  home  markets,  less  all 
expenses  associated  with  those  sales. 
We  then  allocated  profit  to  expenses 
incurred  with  respect  to  U.S.  economic 
activity,  based  on  the  ratio  of  total  U.S. 
expenses  to  total  expenses  for  both  the 
U.S.  and  home  markets. 

We  made  changes  to  INI's  reported  EP 
and  CEP  sales  database  as  a  result  of 
verification.  See  INI  Sales  and  Cost 
Verification  Report;  INI  Preliminary 
Analysis  Memo  and  Report  on  the 
Verification  of  U.S.  Sales  by  Hyundai 
U.S.A.  in  the  Antidumping 
Administrative  Review  of  Structural 
Steel  Beams  from  South  Korea 
(September  3,  2002)("Hyundai  U.S.A. 
Sales  Verification  Report"). 

Normal  Value 

1.  Home  Market  Viability 

We  compared  the  aggregate  volume  of 
home  market  sales  of  the  foreign  like 
product  and  U.S.  sales  of  the  subject 
merchandise  to  determine  whether  the 
volume  of  the  foreign  like  product  sold 
in  Korea  was  sufficient,  pursuant  to 
section  773(a)(1)(C)  of  the  Act,  to  form 
a  basis  for  NV.  Because  the  volume  of 
home  market  sales  of  the  foreign  like 
product  was  greater  than  five  percent  of 
the  U.S.  sales  of  subject  merchandise  for 
both  companies,  in  accordance  with 
section  773(a)(l)(B)(i)  of  the  Act,  we 
have  based  the  determination  of  NV 
upon  the  home  market  sales  of  the 
foreign  like  product.  Thus,  we  used  as 
NV  the  prices  at  which  the  foreign  like 
product  was  first  sold  for  consumption 
in  Korea,  in  the  usual  commercial 
quantities,  in  the  ordinary  course  of 
trade,  and,  to  the  extent  possible,  at  the 
same  level  of  trade  ("LOT")  as  the  EP  or 
CEP  or  NV  sales,  as  appropriate. 

After  testing  home  market  viability 
and  whether  home  market  sales  were  at 
below-cost  prices,  we  calculated  NV  as 
noted  in  the  "Price-to-Price 
Comparisons"  and  "Price-to- 
Constructed  Value  ("CV") 
Comparisons"  sections  of  this  notice. 

2.  Arm's-length  Test 

INI  reported  that  it  made  sales  in  the 
home  market  to  affiliated  and 
unaffiliated  end  users  and  unaffiliated 


distributors.  Sales  to  affiliated 
customers  in  the  home  market  not  made 
at  arm's  length  were  excluded  from  our 
analysis.  To  test  whether  these  sales 
were  made  at  arm's  length,  we 
compared  the  starting  prices  of  sales  to 
affiliated  and  unaffiliated  customers  net 
of  all  billing  adjustments,  movement 
charges,  direct  selling  expenses, 
discounts  and  packing.  Where  prices  to 
the  affiliated  party  were  on  average  99.5 
percent  or  more  of  the  price  to  the 
unaffiliated  party,  we  determined  that 
sales  made  to  the  affiliated  party  were 
made  at  arm's  length.  See  19  CFR 
351.403(c).  Where  no  affiliated  customer 
ratio  could  be  calculated  because 
identical  merchandise  was  not  sold  to 
unaffiliated  customers,  we  were  unable 
to  determine  that  these  sales  were  made 
at  arm's  length  and,  therefore,  excluded 
them  from  our  analysis.  See,  e.g.,  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Cold-Rolled  Carbon 
Steel  Flat  Products  from  Argentina.  58 
FR  37062.  37077  (July  9,  1993).  Where 
the  exclusion  of  such  sales  eliminated 
all  sales  of  the  most  appropriate 
comparison  product,  we  made 
comparisons  to  the  next  most  similar 
model.  Certain  of  INI's  affiliated  home 
market  customers  did  not  pass  the  arm's 
length  test.  We  did  not  consider  the 
downstream  sales  from  these  customers 
to  the  first  unaffiliated  customer 
because  INI's  affiliated  home  market 
customers  further  manufactured  the 
subject  merchandise  into  merchandise 
outside  of  the  scope  of  the  order. 

3.  Cost  of  Production  ("COP")  Analysis 

Because  the  Department  determined 
that  INI  made  sales  in  the  home  market 
at  prices  below  the  cost  of  producing  the 
subject  merchandise  in  the  SSB 
investigation  and,  therefore,  excluded 
such  sales  from  normal  value,  the 
Department  determined  that  there  are 
reasonable  grounds  to  believe  or  suspect 
that  INI  made  sales  in  the  home  market 
at  prices  below  the  cost  of  producing  the 
merchandise  in  this  administrative 
review.  See  section  773{b)(2)[A)(ii)  of 
the  Act.  As  a  result,  the  Department 
initiated  a  cost  of  production  inquiry  to 
determine  whether  INI  made  home 
market  sales  during  the  POR  at  prices 
below  their  respective  COP  within  the 
meaning  of  section  773(b)  of  the  Act. 

We  conducted  the  COP  analysis 
described  below. 

A.  Calculation  of  COP 

In  accordance  with  section  773(b)(3) 
of  the  Act,  we  calculated  a  weighted- 
average  COP  based  on  the  sum  of  INI's 
cost  of  materials  and  fabrication  for  the 
foreign  like  product,  plus  amounts  for 
home  market  selling,  general  and 
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administrative  expenses  ("SG&A"), 
including  interest  expenses,  and 
packing  costs.  We  relied  on  the  COP 
data  submitted  by  INI  in  their  original 
and  supplemental  cost  questionnaire 
responses.  For  the  preliminary  results  of 
review,  we  revised  INI's  COP 
information  based  on  our  verification 
finding  that  it  had  erroneously  excluded 
donations  from  its  total  general  and 
administrative  ("GNA")  ratio.  See  INI 
Sales  and  Cost  Verification  Report. 

B.  Test  of  Home  Market  Prices 

On  a  product-specific  basis,  we 
compared  the  weighted-average  COP  for 
INI,  adjusted  where  appropriate,  to  their 
home  market  sales  of  the  foreign  like 
product  as  reqiiired  imder  section 
773(b)  of  the  Act,  in  order  to  determine 
whether  these  sales  had  been  made  at 
prices  below  the  COP.  In  determining 
whether  to  disregard  home  market  sales 
made  at  prices  less  than  the  COP,  we 
examined  whether  such  sales  were 
made:  (1)  Within  an  extended  period  of 
time,  in  substantial  quantities;  and  (2)  at 
prices  which  did  not  permit  the 
recovery  of  all  costs  within  a  reasonable 
period  of  time  in  accordance  with 
section  773(b)(1)(A)  and  (B)  of  the  Act. 
We  compared  the  COP  to  home  market 
prices  (plus  interest  revenue),  less  any 
applicable  billing  adjustments, 
movement  charges,  and  direct  and 
indirect  selling  expenses. 

C.  Results  of  the  COP  Test 

Pursuant  to  section  773(b)(2)(C)  of  the 
Act,  where  less  than  20  percent  of  a 
respondent's  sales  of  a  given  product 
within  an  extended  period  of  time  are 
at  prices  less  than  the  COP,  we  did  not 
disregard  any  below-cost  sales  of  that 
product  because  the  below-cost  sales 
were  not  made  in  "substantial 
quantities."  Where  20  percent  or  more 
of  a  respondent's  sales  of  a  given 
product  during  the  extended  period 
were  at  prices  less  than  the  COP,  we 
determined  such  sales  to  have  been 
made  in  "substantial  quantities" 
pursuant  to  section  773(b)(2)(C)(i) 
within  an  extended  period  of  time,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Act.  In  such  cases,  because  we  used 
POR  average  costs,  we  also  determined 
that  such  sales  were  not  made  at  prices 
which  would  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(2)(D) 
of  the  Act.  As  a  result,  we  disregarded 
such  below-cost  sales.  Where  all  sales  of 
a  specific  product  were  at  prices  below 
the  COP,  we  disregarded  all  sales  of  that 
product.  Based  on  this  test,  we 
disregarded  below-cost  sales  from  our 
analysis  for  INI.  For  those  sales  of 
subject  merchandise  for  which  there 


were  no  comparable  home  market  sales 
in  the  ordinary  course  of  trade,  we 
compared  EP  or  CEP  to  CV,  in 
accordance  with  section  773(a)(4)  of  the 
Act. 

D.  Calculation  of  CV 

In  accordance  with  section  773(e)(1) 
of  the  Act,  we  calculated  INI's 
constructed  value  ("CV")  based  on  the 
sum  of  their  cost  of  materials, 
fabrication,  SG&A,  including  interest 
expenses,  and  profit.  We  calculated  the 
COPs  included  in  the  calculation  of  CV 
as  noted  above  in  the  "Calculation  of 
COP"  section  of  this  notice.  In 
accordance  with  section  773(e)(2)(A)  of 
the  Act,  we  based  SG&A  and  profit  on 
the  amounts  incurred  and  realized  by 
INI  in  connection  with  the  production 
and  sale  of  the  foreign  like  product  in 
the  ordinary  course  of  trade  for 
consumption  in  the  foreign  country.  For 
selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses.  For  CV, 
we  instructed  INI  to  make  this  same 
adjustment  described  in  the  COP  section 
above. 

Price-to-Price  Comparisons 

For  those  product  comparisons  for 
which  there  were  sales  at  prices  above 
the  COP,  we  based  NV  on  the  home 
market  prices  to  unaffiliated  purchasers 
and  those  affiliated  customer  sales 
which  passed  the  arm's  length  test.  We 
made  adjustments,  where  appropriate, 
for  physical  differences  in  the 
merchandise  in  accordance  with  section 
773(a)(6)(C)(ii)oftheAct. 

We  made  adjustments,  where 
applicable,  for  movement  expenses  (i.e., 
inland  freight  from  plant  to  distribution 
warehouse,  warehousing  expenses,  and 
inland  freight  from  plant/distribution 
warehouse  to  customer)  in  accordance 
with  section  773(a)(6)(B)  of  the  Act.  We 
made  circumstance-of-sale  adjustments 
for  credit,  warranty  expense  and  interest 
revenue,  where  appropriate  in 
accordance  with  section  773(a)(6)(C).  In 
accordance  with  section  773(a)(6),  we 
deducted  home  market  packing  costs 
and  added  U.S.  packing  costs.  Where 
applicable,  we  modified  the  gross  unit 
price  based  on  billing  adjustments. 
Finally,  in  accordance  with  section 
773(a)(4)  of  the  Act.  where  the 
Department  was  imable  to  determine 
NV  on  the  basis  of  contemporaneous 
matches  in  accordance  with 
773(a)(l)(B)(i),  we  based  NV  on  CV. 

We  did  not  make  any  adjustments  to 
INI's  reported  home  market  sales  data  in 
the  calculation  of  NV. 


Price-to-CV  Comparisons 

In  accordance  with  section  773(a)(4) 
of  the  Act,  we  base  NV  on  CV  if  we  are 
unable  to  find  a  home  market  match  of 
identical  or  similar  merchandise.  For 
selling  expenses,  we  used  the  actual 
weighted-average  home  market  direct 
and  indirect  selling  expenses.  Where 
applicable,  we  make  adjustments  to  CV 
in  accordance  with  section  773(a)(8)  of 
the  Act. 

Level  of  Trade 

In  accordance  with  section 
773(a)(l)(B)(i)  of  the  Act,  to  the  extent 
practicable,  we  determine  NV  based  on 
sales  in  the  comparison  market  at  the 
same  level  of  trade  ("LOT")  as  the  CEP 
transaction.  The  NV  LOT  is  that  of  the 
starting-price  sales  in  the  comparison 
market  or,  when  NV  is  based  on  CV,  that 
of  the  sales  from  which  we  derive 
selling,  general  and  administrative 
("SG&A")  expenses  and  profit.  For  EP, 
the  LOT  is  also  the  level  of  the  starting 
price  sale,  which  is  usually  from  the 
exporter  to  the  importer.  For  CEP,  it  is 
the  level  of  the  constructed  sale  from 
the  exporter  to  the  importer. 

To  determine  whether  NV  sales  are  at 
a  different  LOT  than  EP  or  CEP  sales,  we 
examine  stages  in  the  marketing  process 
and  selling  functions  along  the  chain  of 
distribution  between  the  producer  and 
the  customer.  If  the  comparison  market 
sales  are  at  a  different  LOT,  and  the 
difference  affects  price  comparability,  as 
manifested  in  a  pattern  of  consistent 
price  differences  between  the  sales  on 
which  NV  is  based  and  comparison- 
market  sales  at  the  LOT  of  the  export 
transaction,  we  make  an  LOT 
adjustment  imder  section  773(a)(7)(A)  of 
the  Act.  Finally,  for  CEP  sales,  if  the  NV 
level  is  more  remote  from  the  factory 
than  the  CEP  level  and  there  is  no  basis 
for  determining  whether  the  differences 
in  the  levels  between  NV  and  CEP  sales 
affects  price  comparability,  we  adjust 
NV  under  section  773(A)(7)(B)  of  the 
Act  (the  CEP  offset  provision).  See 
Notice  of  Final  Determination  of  Sales 
at  Less  Than  Fair  Value:  Certain  Carbon 
Steel  Plate  from  South  Africa,  62  FR 
61731  (November  19, 1997). 

In  implementing  these  principles  in 
this  administrative  review,  we  obtained 
information  from  INI  about  the 
marketing  stages  involved  in  its 
reported  U.S.  and  home  market  sales, 
including  a  description  of  the  selling 
activities  performed  for  each  channel  of 
distribution.  In  identifying  levels  of 
trade  for  CEP,  we  considered  only  the 
selling  activities  reflected  in  the  price 
after  tibe  deduction  of  expenses  and 
profit  under  section  772(d)  of  the  Act. 
See  Micron  Technology,  Inc.  v.  United 
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States,  243  F.3d  1301, 1314-1315  (Fed. 
Cir.  2001).  Generally,  if  the  reported 
levels  of  trade  are  the  same  in  the  home 
and  U.S.  markets,  the  functions  and 
activities  of  the  seller  should  be  similar. 
Conversely,  if  a  party  reports  levels  of 
trade  that  are  different  for  different 
categories  of  sales,  the  functions  and 
activities  should  be  dissimilar. 

In  the  present  review,  INI  did  not 
request  a  LOT  adjustment  for  any 
channels  but  did  request  a  CEP  offset  on 
its  sales  in  channel  one  prior  to  August 
30,  2000,  the  date  INI  claims  to  become 
unaffiliated  with  members  of  the 
Hyundai  Group  chaebol  (i.e.,  Hjrundai 
Corporation  and  Hyimdai  U.S.A.  and 
other  Hyundai  Group  members).  To 
determine  whether  an  adjustment  was 
necessary,  in  accordance  with  the 
principles  discussed  above,  we 
examined  information  regarding  the 
distribution  systems  in  both  the  United 
States  and  home  markets,  including  the 
selling  functions,  classes  of  customer, 
and  selling  expenses. 

In  both  the  U.S.  and  home  markets, 
INI  reported  one  level  of  trade.  See  INI's 
December  7,  2001,  Sections  B-D 
response,  at  B-16  and  C-16.  INI  sold 
through  two  channels  of  distribution  in 
the  home  market:  (1)  Unaffiliated 
distributors;  and  (2)  affiliated  and 
imaffiliated  end-users.  INI  claims  to 
have  sold  through  three  channels  of 
distribution  in  the  U.S.  market:  (1)  INI 
sales  through  Hyundai  Corporation, 
INI's  affiliated,  trading  company  in 
South  Korea,  to  Hjrundai  U.S.A.,  a 
wholly  owned  subsidiary  of  Hyundai 
Corporation  located  in  the  United  States 
and  an  affiliate  of  INI  (prior  to  August 
30,  2000),  and  finally,  to  an  unaffiliated 
customer;  (2)  INI  sales  to  Hyundai 
U.S.A.;  and  (3)  INI  sales  to  imaffiliated 
U.S.  customers.  However,  because  we 
have  preliminarily  determined  that  INI 
is  affiliated  with  H)amdai  Corporation 
and  Hyundai  U.S.A.,  we  have  combined 
charmels  one  and  two  into  channel  one. 
Also,  we  have  reclassified  channel  three 
as  channel  two. 

For  sales  in  home  market  channels 
one  and  two,  INI  performed  all  sales- 
related  activities,  including  arranging 
for  height  and  delivery;  warranty;  after- 
sales  service;  and  extending  credit.  INI's 
home  market  sales  in  channels  one  and 
two  were  made  from  inventory.  Because 
these  selling  functions  are  similar  for 
both  sales  channels,  we  preliminarily 
determine  that  there  is  one  LOT  in  the 
home  market. 

For  sales  in  U.S.  channel  one  (the 
selling  activities  of  INI  and  Hyimdai 
Corporation  combined),  the  following 
selling  activities  are  performed:  (1)  After 
sales  services;  (2)  warranties;  (3) 
arrangement  for  freight  and  delivery; 


and  (4)  credit  risk.  For  sales  in  U.S. 
channel  two  (INI's  selling  activities),  the 
following  selling  activities  are 
performed:  (1)  After  sales  service;  (2) 
warranties;  (3)  arrangement  for  freight 
and  delivery;  and  (4)  credit  risk. 
Because  these  selling  functions  are  the 
same  for  both  sales  channels,  we 
preliminarily  determine  that  there  is 
one  LOT  in  the  U.S.  market. 

In  comparing  INI's  home  market  and 
U.S.  market  sales,  it  appears  that  INI 
offered  many  of  the  same  selling 
functions  in  both  markets,  including: 
Arranging  for  freight  and  delivery; 
warranty;  after-sales  service;  and 
extending  credit.  Accordingly,  we 
determine  that  there  is  not  a  significant 
difference  in  the  selling  functions 
performed  in  the  home  market  and  U.S. 
market  and  that  these  sales  are  made  at 
the  same  LOT.  Consequently,  we 
preliminarily  determine  that  a  LOT 
adjustment  or  CEP  offset  is  not 
warranted  in  this  case. 

Currency  Conversion 

For  purposes  of  the  preliminary 
results,  we  made  currency  conversions 
into  U.S.  dollars  based  on  the  exchange 
rates  in  effect  on  the  dates  of  the  U.S. 
sales  as  certified  by  the  Federal  Reserve 
Bank  in  accordance  section  773A(a)  of 
the  Act. 

Preliminary  Results  of  Review 

As  a  result  of  our  administrative 
review,  we  preliminarily  determine  that 
the  following  weighted-average 
diunping  margin  exists  for  the  period 
February  11,  2000.  through  July  31. 
2001: 

Structural  Steel  Beams  From 
Korea 


Manufacturer/exporter/reseller 


Margin 
(percent) 


INI 


1.85 


The  Department  will  disclose 
calculations  performed  within  five  days 
of  the  date  of  publication  of  this  notice 
to  the  parties  to  this  proceeding  in 
accordance  with  19  CFR  351.224(b).  An 
interested  party  may  request  a  hearing 
within  30  days  of  publication  of  these 
preliminary  results.  See  19  CFR 
351.310(c).  Any  hearing,  if  requested, 
will  be  held  37  days  after  the  date  of 
publication,  or  the  first  working  day 
thereafter.  Interested  parties  may  submit 
case  briefs  and/or  written  comments  no 
later  than  30  days  after  the  date  of 
publication  of  these  preliminary  results 
of  review.  See  19  CFR  351.309(c)(ii). 
Rebuttal  briefs  must  be  limited  to  issues 
raised  in  case  briefs  and  may  be  filed  no 


later  than  35  days  after  the  date  of 
publication.  See  19  CFR  351.309(d). 
Parties  submitting  arguments  in  this 
proceeding  are  requested  to  submit  with 
the  argument:  (1)  A  statement  of  the 
issue,  and  (2)  a  brief  summar}'  of  the 
argument.  Case  and  rebuttal  briefs  and 
comments  must  be  served  on  interested 
parties  in  accordance  with  19  CFR 
351.303(f).  Further,  we  would 
appreciate  it  if  parties  submitting 
written  comments  also  provide  the 
Department  with  an  additional  copy  of 
those  comments  on  diskette.  The 
Department  will  issue  the  final  results 
of  this  administrative  review,  which 
will  include  the  results  of  its  analysis  of 
issues  raised  in  any  such  comments, 
within  120  days  of  publication  of  these 
preliminary  results,  pursuant  to  section 
751(a)(3)(A)  of  the  Act. 

Assessment  Rates 

Upon  completion  of  this 
administrative  review,  the  Department 
will  determine,  and  the  U.S.  Customs 
Service  shall  assess,  antidumping  duties 
on  all  appropriate  entries.  In  accordance 
with  19  CFR  351.212(b)(1),  we  have 
calculated  an  exporter/importer  (or 
customer)-specific  assessment  rate  for 
merchandise  subject  to  this  review.  The 
Department  will  issue  appropriate 
assessment  instructions  directly  to  the 
U.S.  Customs  Service  within  15  days  of 
publication  of  the  final  results  of 
review.  If  these  preliminary  results  are 
adopted  in  the  final  results  of  review, 
we  will  direct  the  U.S.  Customs  Service 
to  assess  the  resulting  assessment  rates 
against  the  entered  customs  values  for 
the  subject  merchandise  on  each  of  the 
importer's/customer's  entries  during  the 
review  period. 

Cash  Deposit 

The  following  cash  deposit 
requirements  will  be  effective  upon 
publication  of  these  final  results  for  all 
shipments  of  the  subject  merchandise 
entered,  or  withdrawn  from  warehouse, 
for  consumption  on  or  after  the 
publication  date  of  these  final  results  of 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Act:  (1)  The  cash 
deposit  rate  for  each  of  the  reviewed 
companies  will  be  the  rate  listed  in  the 
final  results  of  review  (except  that  if  the 
rate  for  a  particular  product  is  de 
minimis,  i.e.,  less  than  0.5  percent,  no 
cash  deposit  will  be  required  for  that 
company)  see  19  CFR  106(c)(1):  (2)  for 
'previously  investigated  companies  not 
listed  above,  the  cash  deposit  rate  will 
continue  to  be  the  company-specific  rate 
published  for  the  mdst  recent  period:  (3) 
if  the  exporter  is  not  a  firm  covered  in 
this  review,  a  prior  review,  or  the 
original  less  than  fair  value  ("LTFV") 
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investigation,  but  the  manufacturer  is, 
the  cash  deposit  rate  will  be  the  rate 
established  for  the  most  recent  period 
for  the  manufacturer  of  the 
merchandise;  and  (4)  the  cash  deposit 
rate  for  all  other  manufacturers  or 
exporters  will  continue  to  be  the  "all 
others"  rate  of  37.21  percent,  which  is 
the  all  others  rate  established  in  the 
LTFV  investigation.  These  deposit 
requirements,  when  imposed,  shall 
remain  in  effect  until  publication  of  the 
final  results  of  the  next  administrative 
review. 

Notification  to  Interested  Parties 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)(2)  to  file  a  certificate 
regarding  the  reimbursement  of 
antidumping  duties  prior  to  liquidation 
of  the  relevant  entries  during  this 
review  period.  Failure  to  comply  with 
this  requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  the  antidumping 
duties  occurred  and  the  subsequent 
assessment  of  double  antidumping 
duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  orders  ("APOs")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  APO  in  accordance 
with  19  CFR  351.305,  that  continues  to 
govern  business  proprietary  information 
in  this  segment  of  the  proceeding. 
Timely  written  notification  of  the 
return/ destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  the  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  is  issued  and 
published  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Act. 

Dated:  August  20.  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 

[FR  Doc.  0?-23080  Filed  9-10-02;  8:4.5  ami 
BILUNG  CODE  351(M>S-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Performance  Review  Board 

AGENCY:  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Department  of  Commerce. 


ACTION:  Notice  of  membership  of  NOAA 
Performance  Review  Board. 

SUMMARY:  In  accordance  with  5  U.S.C. 
4314(c)(4),  NOAA  announces  the 
appointment  of  nineteen  members  to 
serve  on  the  NOAA  Performance  Review 
Board  (PRB).  The  NOAA  PRB  is 
responsible  for  reviewing  performance 
appraisals  and  ratings  of  Senior 
Executive  Service  (SES)  members  and 
making  written  recommendations  to  the 
appointing  authority  on  SES  retention 
and  compensation  matters,  including 
performance-based  pay  adjustments, 
awarding  of  bonuses  and  reviewing 
recommendations  for  potential 
Presidential  Rank  Award  nominees,  and 
SES  recertification.  The  appointment  of 
members  to  the  NOAA  PRB  will  be  for 
a  period  of  24  months. 
EFFECTIVE  DATE:  The  effective  date  of 
service  of  the  nineteen  appointees  to  the 
NOAA  Performcmce  Review  Board  is 
September  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
James  P.  Faulkner,  Executive  Resources 
Program  Manager,  Human  Resources 
Management  Office,  Office  of  Finance 
and  Administration,  NOAA,  1305  East- 
West  Highway,  Silver  Spring,  Maryland 
20910,  (301)  713-0530  (ext.  204). 
SUPPLEMENTARY  INFORMATION:  The 
names  and  position  titles  of  the 
members  of  the  NOAA  PRB  are  set  forth 
below  (all  are  NOAA  officials,  except 
Tyra  Smith,  Director,  Human  Resources, 
Bureau  of  the  Census,  Department  of 
Commerce:  Gerald  R.  Lucas,  Deputy 
Chief  Financial  Officer,  Economic 
Dev3lopment  Administration, 
Department  of  Commerce;  and  Timothy 
J.  Houser,  Deputy  Under  Secretary  for 
International  Trade,  International  Trade 
Administration,  Department  of 
Commerce): 
Mary  M.  Glackin,  Deputy  Assistant 

Administrator,  National 

Environmental  Satellite,  Data  and 

Information  Service. 
John  E.  Oliver,  Jr.  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service. 
Louisa  Koch,  Deputy  Assistant 

Administrator,  Office  of  Oceanic  and 

Atmospheric  Research. 
Jamison  Hawkins,  Deputy  Assistant 

Administrator  for  Ocean  and  Coastal 

Zone  Management,  National  Ocean 

Service. 
John  E.  Jones,  Jr.,  Deputy  Assistant 

Administrator  for  Weather  Services, 

National  Weather  Service. 
Sonya  S.  Stewart,  Chief  Financial 

Officer/Chief  Administrative  Officer, 

Office  of  Finance  and  Administration. 
Mary  Beth  S.  Nethercutt,  Director, 

Office  of  Legislative  Affairs. 


Tyra  Smith,  Director,  Human  Resources, 

Bureau  of  the  Census. 
David  Kennedy,  Director,  Office  of 

Response  and  Restoration,  National 

Ocean  Service. 
David  Rogers,  Director,  Office  of 

Weather  and  Air  Quality  Research, 

Office  of  Oceanic  and  Atmospheric 

Research. 
Gregory  Mandt,  Director,  Office  of 

Climate,  Water  and  Weather  Services, 

National  Weather  Service. 
Rebecca  Lent,  Deputy  Assistant 

Administrator,  National  Marine 

Fisheries  Service. 
Helen  M.  Hurcombe,  Director, 

Acquisition,  Grants  and  Facility 

Service,  Office  of  Finance  and 

Administration. 
Jolene  A.  Lauria  Sullens,  Deputy  Chief 

Financial  Officer/Director  of  Budget, 

Office  of  Finance  and  Administration. 
Gerald  R.  Lucas,  Deputy  Chief  Financial 

Officer,  Economic  Development 

Administration,  Department  of 

Commerce. 
Lee  Dantzler,  Director,  National 

Oceanographic  Data  Center  National 

Environmental  Satellite,  Data  and 

Information  Service. 
Jordan  P.  St.  John,  Director,  Office  of 

Public  and  Constituent  Affairs,  Office 

of  Public  and  Constituent  Affairs, 

NOAA. 
Timothy  J.  Houser,  Deputy  Under 

Secretary  for  International  Trade, 

International  Trade  Administration, 

Department  of  Commerce. 
Louis  W.  Uccellini,  Director,  National 

Centers  for  Environmental  Prediction, 

National  Weather  Service. 

Dated:  September  4.  2002. 
Scott  B.  Gudes, 

Undersecretary  for  Oceans  and  Atmosphere. 
(FR  Doc.  02-23053  Filed  9-10-02;  8:45  am] 
BILUNG  CODE  3510-1 2-M 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Request  for  Public  Comments  on  the 
Extension  of  Temporary  Amendment 
to  the  Requirements  for  Participating 
in  the  Special  Access  Program  for 
Caribbean  Basin  Countries  and  the 
Outward  Processing  Program 

September  5,  2002. 

AGENCY:  The  Committee  for  the 

Implementation  of  Textile  Agreements 

(The  Committee). 

ACTION:  Request  for  public  comments 

concerning  the  extension  of  amendment 

to  the  requirements  for  participation  in 

the  Special  Access  Program  and  the 

Outward  Processing  Program. 
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FOR  FURTHER  INFORMATION  CONTACT: 
Richard  Stetson,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricuhural 
Act  of  1956,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

In  order  to  qualify  for  Special  Access 
Program  treatment,  a  textile  product 
must  be  assembled  from  U.S.  fabric  in 
a  Caribbean  Basin  Initiative  (CBI)  or 
Andean  Trade  Preference  Act  (ATPA) 
country  with  which  the  United  States 
has  entered  into  a  bilateral  agreement 
regarding  guaranteed  access  levels 
imder  the  Special  Access  Program.  The 
product  must  be  assembled  firom  fabric 
formed  and  cut  in  the  United  States; 
meaning  that  all  fabric  components  of 
the  assembled  product  (with  the 
exception  of  findings  and  trimmings, 
including  elastic  strips)  must  be  U.S. 
formed  and  cut.  Upon  entry  into  the 
United  States,  the  product  must  be 
classified  under  heading  9802.00.8015 
of  the  Harmonized  Tariff  Schedule  of 
the  United  States. 

Findings  and  trimmings  of  non-U.S. 
origin  may  be  incorporated  into  the 
assembled  product  provided  they  do  not 
exceed  25  percent  of  the  cost  of  the 
components  of  the  assembled  product. 
Certain  non-U.S.  formed,  U.S.  cut 
interlinings  for  suit  jackets  and  suit-type 
jackets  may  currently  qualify  as  findings 
and  trimmings  under  a  temporary 
amendment  to  the  Special  Access 
Program. 

A  notice  apd  letter  to  the 
Commissioner  of  Customs  published  in 
the  Federal  Register  on  December  28, 
2000  (see  65  FR  82327)  extended 
through  December  31,  2002  the 
exemption  period  for  women's  and  girls' 
and  men's  and  boys'  chest  type  plate, 
"hymo"  piece  or  "sleeve  header"  of 
woven  or  weft  inserted  warp  knit 
construction  of  coarse  animal  hair  or 
man-made  filaments  used  in  the 
manufacture  of  tailored  suit  jackets  and 
suit-type  jackets  in  Categories  433,  435, 
443,  444,  633,  635,  643  and  644,  which 
are  entered  under  the  Special  Access 
Program  (9802.00.8015),  provided  they 
are  cut  in  the  United  States. 

On  January  1,  2000,  goods  covered 
imder  the  Outward  Processing  Program 
(9802.00.8017)  were  also  authoriz^  to 
use  this  exemption,  as  outiined  in  the 
letter  and  notice  to  the  Commissioner  of 
Customs,  dated  December  9,  1999  (see 
64  FR  69746,  published  on  December 
14,  1999). 

The  purpose  of  this  notice  is  to 
request  public  comment  on  CITA's 


intention  to  extend  through  December 
31,  2004,  this  exemption  for  women's 
and  girls'  and  men's  and  boys'  "hymo" 
type  interlining.  There  will  be  a  30-day 
comment  period  beginning  on 
September  11,  2002  and  extending 
through  October  11,  2002.  Anyone 
wishing  to  comment  or  provide  data  for 
information  regarding  domestic 
production  or  availability  of  the 
products  mention  above  is  invited  to 
submit  comments  or  information  to 
James  C.  Leonard,  III,  Chairman, 
Committee  for  the  Implementation  of 
Textile  Agreements,  U.S.  Department  of 
Commerce,  Washington,  DC  20230: 
ATTN:  Richard  Stetson. 

Comments  or  information  submitted 
in  response  to  this  notice  will  be 
available  for  public  inspection  in  the 
Office  of  Textiles  and  Apparel,  room 
H3100,  U.S.  Department  of  Commerce, 
14th  and  Constitution  Avenue,  NW.. 
Washington,  DC. 

The  solicitation  of  comments  is  not  a 
waiver  in  any  respect  of  the  exemption 
contained  in  5  U.S.C.  553(a)(1)  relating 
to  matters  which  constitute  "a  foreign 
affairs  function  of  the  United  States." 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18.  2000). 
Information  regarding  the  2003 
CORRELATION  will  be  published  in  the 
Federal  Register  at  a  later  date. 

D.  Michael  Hutchinson, 

Acting  Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.02-23037  Filed  9-10-02:  8:45  am) 
BILUNG  CODE  3S10-Off-S 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Office  of  the  Secretary  of  Defense 
(Health  AffalrsyrRICARE  Management 
Activity;  Notice  of  a  Demonstration 
Project  for  Expanded  Access  to  Mental 
Health  Counselors 

AGENCY:  Department  of  Defense. 
ACTION:  Notice  of  a  demonstration 
project. 

SUMMARY:  This  notice  is  to  advise 
interested  parties  of  a  Military  Health 
System  (MHS)  demonstration  project 
entitled  Demonstration  Project  for 
Expanded  Access  to  Mental  Health 
Counselors.  The  National  Defense 
Authorization  Act  (NDAA)  of  Fiscal 
Year  (FY)  2001,  Public  Law  (PL)  lOfr- 


398,  section  731  has  directed  the 
Secretary  of  Defense  to  conduct  a 
demonstration  project  for  expanded 
access  to  mental  health  counselors 
under  TRICARE.  According  to  the 
legislation,  the  Secretary  of  Defense 
shall  conduct  a  demonstration  project 
under  which  licensed  and  certified 
professional  mental  health  counselor 
who  meet  eligibility  requirements  for 
participation  as  providers  under  the 
TRICARE  program  may  provide  services 
to  covered  beneficiaries  under  Chapter 
55  of  Title  10,  United  States  Code, 
without  referral  by  physicians  or 
•adherence  to  supervision  requirements. 
EFFECTIVE  DATE:  This  demonstration 
project  applies  to  all  covered 
beneficiaries  18  years  of  age  or  older 
under  chapter  55  of  Title  10,  United 
States  Code  who  receive  mental  health 
services  within  the  demonstration 
region  and  a  non-demonstration  region 
following  full  implementation  of  the 
demonstration,  which  will  occur  upon 
announcement  of  this  notice  and  will  be 
in  effect  for  two  years. 
FOR  FURTHER  INFORMATION  CONTACT: 
CAPT  Mark  Paris,  Office  of  the  Assistant 
Secretarv  of  Defense  (Health  Affairs) — 
TRICARE  Management  Activity.  (703) 
681-0064. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

Section  731  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001 
directs  the  Department  to  conduct  a 
demonstration  project  under  which 
licensed  and  certified  professional 
mental  health  counselors  who  meet 
eligibility  requirements  for  participation 
as  providers  under  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)  or  the  TRICARE 
program  may  provide  services  to 
covered  beneficiaries  under  chapter  55 
of  Title  10.  U.S.C,  without  referral  by 
physicians  or  adherence  to  super\'ision 
requirements. 

Currently,  licensed  or  certified  mental 
health  counselors  must  meet  several 
eligibility  and  administrative 
requirement  to  be  an  authorized  Civilian 
Health  and  Medical  Program  of  the 
Uniformed  Services  (CHAMPUS)/ 
TRICARE  provider.  These  requirements 
include  documentation  of  a  referral 
from  a  physician,  ongoing  supervision 
of  their  services  by  a  physician,  and 
certification  of  written  communication 
and  follow-up  with  the  physician 
following  each  service  visit.  Services 
provided  by  other  mental  health 
professionals,  including  licensed 
clinical  social  workers,  clinical 
psychologists,  and  psychiatric  nurse 
specialists,  are  currently  reimbursed 
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independent  of  referral  or  supervision 
by  a  physician. 

The  NDAA  for  FY  2001  requires  the 
Department  of  Defense  to  conduct  a 
demonstration  project  for  expanded 
access  to  mentd  health  coimselors 
under  TRICARE.  The  Secretary  of 
Defense  has  been  directed  to  conduct  a 
demonstration  project  under  which 
licensed  and  certified  professional 
mental  health  counselors  who  meet 
eligibility  requirements  for  participation 
as  providers  under  the  TRICARE 
program  may  provide  services  to 
covered  beneficiaries  under  chapter  55 
of  Title  10,  United  States  Code,  without 
referral  by  physicians  or  adherence  to 
supervision  requirements. 

The  legislation  further  requires  an 
assessment  of  the  extent  to  which 
independent  reimbursement  of  licensed 
or  certified  mental  health  counselors 
impacts  utilization  and  reimbursement 
costs  for  such  services,  and  affects  the 
confidentiality  of  and  treatment 
outcomes  for  covered  beneficiaries 
seeking  mental  health  services.  The 
legislation  also  directs  a  description  of 
the  administrative  costs  associated  with 
docimienting  referrals  and  supervision, 
and  an  assessment  of  the  impact  of 
independent  reimbursement  on  the 
willingness  of  providers  to  participate 
in  TRICARE. 

B.  Description  of  Demonstration  Project 

Location  of  Project:  The 
Demonstration  will  be  conducted  in  the 
TRICARE  Central  Region  because  of  the 
relatively  high  utilization  of  mental 
health  counselors  in  that  region. 
Comparison  data  will  be  gathered  from 
the  Central  Region  and  if  necessary, 
from  another  TRICARE  region. 

Project  Components:  The  Project  will 
include  implementation  and  evaluation 
components. 

I.  Implementation 

Licensed  and/or  certified  mental 
health  coimselors  in  the  Colorado 
Springs  and  Omaha  catchment  areas 
who  are  members  of  the  Central  Region 
TRICARE  network  will  be  invited  to 
participate  in  this  two  year 
demonstration.  Under  the 
demonstration,  participating  counselors 
will  be  allowed  to  provide  services  to 
TRICARE  beneficiaries  without  receipt 
of  either  a  physician  referral  or 
physician  case  supervision.  Counselors 
will  be  asked  to  sign  a  participant 
agreement  form  acknowledging  the 
temporary  nature  of  the  demonstration. 
Potential  beneficiaries/clients  of  these 
counselors  will  be  provided  with 
information  about  the  demonstration 
and  be  asked  to  sign  an  informed 
consent  form  to  acknowledge  their 


understanding  of  the  demonstration  and 
the  potential  risks  of  participation. 
There  will  be  no  other  changes  to  the 
normal  treatment  processes  for 
beneficiaries.  Claims  submitted  by 
participating  counselors  will  be  flagged 
and  processed  for  independent 
reimbursement  by  TRICARE  (to  allow 
for  processing  without  the  supervision 
and  referral). 

n.  Evaluation 

Rand  Corporation  will  be  responsible 
for  gathering  data  on: 

A.  Utilization  and  reimbursement 
regarding  non-physician  mental  health 
professionals  other  than  licensed  or 
certified  professional  mental  health 
counselors  under  CHAMPUS  and  the 
TRICARE  program. 

B.  Utilization  and  reimbursement 
regarding  physicians  who  make  referrals 
to,  and  supervise  mental  health 
counselors. 

C.  Administrative  costs  incurred  as  a 
result  of  the  requirement  for 
documentation  of  referral  to  mental 
health  counselors  and  supervision 
activities  for  such  counselors. 

D.  A  comparison  of  data  for  a  one-year 
period  for  the  area  in  which  the 
demonstration  is  being  conducted  with 
corresponding  data  for  a  similar  area  in 
which  the  demonstration  project  is  not 
being  implemented. 

E.  A  description  of  the  ways  in  which 
allowing  for  independent 
reimbursement  of  licensed  or  certified 
professional  mental  health  counselors 
affects  the  confidentiality  of  mental 
health  and  substance  abuse  services  for 
covered  beneficiaries  under  CHAMPUS 
and  the  TRICARE  program. 

F.  A  description  of  the  effect,  if  any, 
of  changing  reimbursement  policies  on 
the  health  and  treatment  of  covered 
beneficiaries  under  CHAMPUS  and  the 
TRICARE  program,  including  a 
comparison  of  the  treatment  outcomes 
of  covered  beneficiaries  who  receive 
mental  health  services  from  licensed  or 
certified  professional  mental  health 
counselors  acting  under  physician 
referral  and  supervision,  other  non- 
physician  mental  health  providers 
recognized  imder  CHAMPUS  and  the 
TRICARE  program,  and  physicians,  with 
treatment  outcomes  under  the 
demonstration  project  allowing 
independent  practice  of  professional 
counselors  on  the  same  basis  as  other 
non-physician  mental  health  providers. 

G.  The  effect  of  policies  of  the 
Department  on  the  willingness  of 
licensed  or  certified  professional  mental 
health  counselors  to  participate  as 
health  care  providers  in  CHAMPUS  and 
the  TRICARE  program. 


H.  Any  policy  requests  or 
recommendations  regarding  mental 
health  counselors  made  by  health  care 
plans  and  managed  care  organizations 
participating  in  CHAMPUS  or  the 
TRICARE  program. 

Dated:  August  4,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer,  Department  of  Defense. 

[PR  Doc.  02-23029  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  SOOI-OB-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Meetings  of  the  Pentagon  Memorial 
Design  Competition  Jury 

agency:  Department  of  Defense, 
Director,  Administration  and 
Management. 

ACTION:  Notice  of  advisory  committee 
meetings. 

SUMMARY:  The  Pentagon  Memorial 
Design  Competition  Jury  will  meet  in 
closed  sessions  on  September  30, 
October  1,  and  October  2,  2002.  The 
Jury  was  chartered  on  August  26,  2002, 
by  the  Department  of  Defense  to  review 
and  evaluate  the  designs  submitted  in 
response  to  the  Baltimore  District,  Corps 
of  Engineers  anilouncement  of  the 
design  competition  for  a  Pentagon 
Memorial  to  the  victims  of  the 
September  11,  2001  terrorist  attack  on 
the  Pentagon. 

In  accordance  with  the  Federal 
Advisory  Committee  Act,  Public  Law 
No.  92-463,  as  amended  (5  U.S.C.  App 
n  (1982),  discussion  of  procurement 
sensitive  information,  as  covered  by  5 
U.S.C.  552b(c)(4)(1988)),  will  take  place 
throughout  the  meetings,  and  that, 
accordingly,  the  meetings  will  be  closed 
to  the  public. 

DATES:  Monday  through  Wednesday, 
September  30— October  2,  8  a.m.-5  p.m. 

ADDRESSES:  National  Building  Museum, 
401  F  Street  NW.,  Washington,  DC 
20001. 

FOR  FURTHER  INFORMATION  CONTACT:  Jerry 
Shiplett,  Special  Assistant  to  the 
Director,  Real  Estate  and  Facilities, 
Washington  Headquarters  Services,  on 
703-614-9203. 

Dated:  September  4.  2002. 
L.M.  Bynum, 

Alternate  Federal  Register  Liaison  Officer, 
Department  of  Defense. 
[PR  Doc.  02-23030  Filed  &-10-02;  8:45  am| 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Notice  of  Additionai  Pubiic  Hearing  in 
the  City  of  Washington,  NC  (Beaufort 
County)  and  Extension  of  Public 
Comment  Period  for  the  Draft 
Environmentai  impact  Statement  and 
Draft  Clean  Air  Act  Conformity 
Determination  for  Introduction  of  F/A- 
18  E/F  (Super  Hornet)  Aircraft  to  the 
East  Coast  of  the  United  States 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice. 

SUMMARY:  Pursuant  to  section  102(2)  of 
the  National  Environmental  Policy  Act, 
of  1969  and  the  regulations 
implemented  by  the  Council  on 
Environmental  Quality  (40  CFR  parts 
1500-1508),  the  Department  of  the  Navy 
prepared  and  filed  a  Draft 
Envirormiental  Impact  Statement  (DEIS) 
and  Draft  Clean  Air  Act  (CAA) 
Conformity  Determination  with  the 
Envirormiental  Protection  Agency  on 
July  26,  2002.  An  announcement  of 
public  hearing  dates  and  locations  was 
published  in  the  Federal  Register 
(Volimie  67,  Number  148)  on  August  1, 
2002,  and  a  Notice  of  Availability  was 
published  in  the  Federal  Register 
(Volimie  67,  Number  149)  on  August  2, 
2002.  At  the  public  hearing  held  on 
August  29,  2002,  in  Plymouth,  NC,  it 
was  requested  that  another  meeting  be 
held  in  the  City  of  Washington  in 
Beaufort  County,  NC.  This  notice 
aimounces  the  date  and  location  of  an 
additional  public  hearing  on  the  DEIS. 

DATES  AND  ADDRESSES:  A  public  hearing 
has  been  scheduled  for  September  26, 
2002,  at  Washington  High  School,  400 
Slatestown  Road,  Washington,  NC.  An 
open  information  session  will  precede 
the  scheduled  public  hearing  and  will 
allow  individuals  to  review  the  data 
presented  in  the  DEIS.  The  open 
information  session  is  scheduled  from 
4:30  p.m.  to  6:30  p.m.,  followed  by  the 
public  hearing  from  7  p.m.  to  9:30  p.m. 
Federal,  State,  and  local  agencies,  as 
well  as  interested  parties  are  invited  and 
urged  to  be  present  or  represented  at  the 
hearing.  Oral  statements  will  be  heard 
and  transcribed  by  a  stenographer; 
however,  to  ensure  the  accuracy  of  the 
record,  all  statements  should  be 
submitted  in  vmting.  All  statements, 
both  oral  and  written,  will  become  part 
of  the  public  record  on  the  DEIS  and 
Draft  CAA  Conformity  Determination 
and  will  be  responded  to  in  the  Final 
Environmental  Impact  Statement  (EIS). 
Equal  weight  will  be  given  to  both  oral 
and  written  statements. 


In  the  interest  of  available  time  and  to 
ensure  all  who  wish  to  give  an  oral 
statement  have  the  opportunity  to  do  so; 
each  speaker's  comments  will  be  limited 
to  three  (3)  minutes.  If  a  longer 
statement  is  to  be  presented,  it  should 
be  summarized  at  the  public  hearing 
and  the  full  text  submitted  in  writing 
either  at  the  hearing,  mailed,  or  faxed  to 
the  contact. 

The  Department  of  the  Navy  also 
announces  that  the  public  comment 
period  for  the  DEIS  and  Draft  CAA 
Conformity  Determination  has  been 
extended  from  October  2,  2002,  to 
October  11,  2002.  The  Notice  of 
Availability  provided  for  a  60-day 
comment  period  on  the  DEIS  which 
would  have  ended  on  October  2,  2002. 
However,  due  to  the  fact  that  an 
additional  pubic  hearing  has  been 
scheduled  for  September  26,  2002,  the 
Navy  has  extended  the  public  comment 
period  on  the  DEIS  and  Draft  CAA 
Conformity  Determination  to  October 
11,  2002.  All  comments  on  the  DEIS 
must  be  postmarked  on  or  before 
October  11,  2002,  to  be  considered  in 
the  Final  EIS.  Comments  may  be  mailed 
to:  Commander,  Atlantic  Division, 
Naval  Facilities  Engineering  Command, 
Attn:  Fred  Pierson  (Code  BD32FP),  1510 
Gilbert  Street,  Norfolk,  VA  23511-2699, 
Fax  (757)  322^894. 

A  copy  of  the  DEIS  was  distributed  to 
the  following  library:  Beaufort  County 
Library,  122  Van  Norden,  Washington, 
NC.  An  electronic  copy  is  also  available 
for  public  viewing  at:  bttp:// 
www.efaircraft.ene.com. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Pierson,  Atlantic  Division,  Naval 
Facilities  Engineering  Command, 
Norfolk,  VA  at  (757)  322-4935.  A 
limited  number  of  single  copies  of  the 
DEIS,  Executive  Simmiary,  and  Draft 
CAA  Conformity  Determination  are 
available  upon  request  by  contacting 
Mr.  Pierson. 

Dated:  September  9.  2002. 
R.E.  Vincent  11, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy,  Federal  Register 
Liaison  Officer. 
[FR  Doc.  02-23243  Filed  9-10-02:  8:45  am) 

BILUNG  CODE  SSIO-FF-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
conunents  on  the  proposed  information 


collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 

DATES:  Interested  persons  are  invited  to 
submit  conunents  on  or  before 
November  12,  2002. 

SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (0MB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader. 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
title;  (3)  summary  of  the  collection:  (4) 
description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  5.  2002. 
)ohn  Tressler, 

Leader.  Regulator}-  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Revision. 
Title:  Income  Contingent  Repayment  Plan 
Alternative  Documentation  of  Income. 
Frequency:  Annually. 
Affected  Public:  Individuals  or  househoW. 
Reporting  and  Recordkeeping  Hour 
Rurden: 

Responses:  690.685. 
Burden  Hours:  227.927. 
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Abstract:  A  William  D.  Ford  Federal  Direct 
Loan  Program  borrower  (and,  if  married,  the 
borrower's  spouse)  who  chooses  to  repay 
under  the  Income  Contingent  Repayment 
Plan  uses  this  form  to  submit  alternative 
documentation  of  income  if  the  borrowers 
adjusted  gross  income  is  not  available  or  does 
not  accurately  reflect  the  borrower's  current 
income. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov.  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2127. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington.  DC  20202-4651  or  to  the  e-mail 
address  vivian_reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  e-mail 
address  OCIO_RIMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regarding  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at  (202)  708- 
9266  or  via  his  e-mail  address 
loe.Schutxirt@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

IFR  Doc.  02-23062  Filed  9-10-02;  8:45  ami 
BILLING  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

agency:  Department  of  Education. 
SUIMIARY:  The  Leader,  Regulatory 
Information  Management  Group.  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  12,  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  chapter  35)  requires  that 
the  Office  of  Management  and  Budget 
(OMB)  provide  interested  Federal 
agencies  and  the  public  an  early 
opportimity  to  comment  on  information 
coUpction  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  that  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  any  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 


Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Type 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Summary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  frequency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment. 

The  Department  of  Education  is 
especially  interested  in  public  comment 
addressing  the  following  issues:  (1)  Is 
this  collection  necessary  to  the  proper 
functions  of  the  Department;  (2)  will 
this  information  be  processed  and  used 
in  a  timely  manner;  (3)  is  the  estimate 
of  burden  accurate;  (4)  how  might  the 
Department  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (5)  how  might  the 
Department  minimize  the  burden  of  this 
collection  on  the  respondents,  including 
through  the  use  of  information 
technology. 

Dated:  September  5,  2002. 

John  Tressler, 

Leader.  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  o//?e view;  Revision. 

Title:  Direct  Loan  Income  Contingent 
Repayment  Plan  Alternative  Documentation 
of  Income. 

Frequency:  Once  every  five  years. 

Affected  Public:  Individuals  or  household. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  314,861. 
Burden  Hours:  62,972. 

Abstract:  This  form  is  the  means  by  which 
a  William  D.  Ford  Federal  Direct  Loan 
Program  borrower  (and,  if  married,  the 
borrower's  spouse)  who  chooses  to  repay 
under  the  Income  Contingent  Repayment 
Plan  provides  written  consent  for  the  Internal 
Revenue  Service  to  disclose  certain  tax  return 
information  to  the  Department  of  Education 
and  its  agents  for  the  purpose  of  calculating 
the  borrower's  monthly  repayment  amount. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2126. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments"  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese,  Department  of 
Education,  400  Maryland  Avenue,  SW., 
Room  4050,  Regional  Office  Building  3, 
Washington.  D.C.  20202-4651  or  to  the  e- 
mail  address  vivian_reese@ed.gov.  Requests 
may  also  be  elegtronically  mailed  to  the  e- 
mail  address  OCIO_RIMG@ed.gov  or  faxed  to 
202-708-9346.  Please  specify  the  complete 


title  of  the  information  collection  when 
making  your  request. 

Comments  regarding  burden  and/ or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at 
Ioe.Schubart@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  l-aOO-877-8339. 

[FR  Doc.  02-23063  Filed  9-10-O2;  8:45  am] 
BHJJNO  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

Advisory  Committee  on  Student 
Rnancisi  Assistance;  Meeting 

AGENCY:  Advisory  Committee  on 

Student  Financial  Assistance, 

Education. 

ACTION:  Notice  of  upcoming 

teleconference  meeting. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  teleconference  meeting  of 
the  Advisory  Committee  on  Student 
Financial  Assistance.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(i.e.,  interpreting  services,  assistive 
listening  devices,  and/or  materials  in 
alternative  format)  should  notify  Ms. 
Hope  M.  Gray  at  202-219-2099  or  via  e- 
mail  at  hope.gray@ed.gov  no  later  than 
2  p.m.  on  Monday,  September  23,  2002. 
We  will  attempt  to  meet  requests  after 
this  date,  but  cannot  guarantee 
availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities.  This  notice  also  describes 
the  fimctions  of  the  Committee.  Notice 
of  this  meeting  is  required  under 
Section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  document  is 
intended  to  notify  the  general  public. 
DATE  AND  TIME:  Friday,  September  27, 
2002,  beginning  at  11  a.m.  and  ending 
at  approximately  11:30  a.m. 
ADDRESS:  Capitol  Place,  80  F  Street, 
NW.,  Room  413,  Washington,  DC  20001 
FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Brian  K.  Fitzgerald,  Staff  Director, 
Advisory  Committee  on  Student 
Financial  Assistance,  Capitol  Place,  80  F 
Street,  NW.,  Room  413,  Washington,  DC 
20202-7582 (202)  219-2099. 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Committee  on  Student 
Financial  Assistance  is  established 
under  Section  491  of  the  Higher 
Education  Act  of  1965  as  amended  by 
Public  Law  100-50  (20  U.S.C.  1098). 
The  Advisory  Committee  serves  as  an 
independent  source  of  advice  and 
coimsel  to  the  Congress  and  the 
Secretary  of  Education  on  student 
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financial  aid  policy.  Since  its  inception, 
the  Committee  has  been  charged  with 
providing  technical  expertise  with 
regard  to  systems  of  need  analysis  and 
application  forms,  making 
recommendations  that  result  in  the 
maintenance  of  access  to  postsecondary 
education  for  low-  and  middle-income 
students;  conducting  a  study  of 
institutional  lending  in  the  Stafford 
Student  Loan  Program;  assisting  with 
activities  related  to  the  1992 
reauthorization  of  the  Higher  Education 
Act  of  1965;  conducting  a  third-year 
evaluation  of  the  Ford  Federal  Direct 
Loan  Program  (FDLP)  and  the  Federal 
Family  Education  Loan  Program 
(FFELP)  under  the  Omnibus  Budget 
Reconciliation  Act  (OBRA)  of  1993;  and 
assisting  Congress  with  the  1998 
reauthorization  of  the  Higher  Education 
Act. 

The  congressional  mandate  requires 
the  Advisory  Committee  to  conduct 
objective,  nonpartisan,  and  independent 
analyses  on  important  aspects  of  the 
student  assistance  programs  under  Title 
rv  of  the  Higher  Education  Act.  The 
Coinmittee  traditionally  approaches  its 
work  from  a  set  of  fundamental  goals: 
Promoting  program  integrity, 
eliminating  or  avoiding  program 
complexity,  integrating  delivery  across 
the  Title  IV  programs,  and  minimizing 
burden  on  students  and  institutions. 

Reauthorization  of  the  Higher 
Education  Act  has  provided  the 
Advisory  Committee  with  a  significantly 
expanded  agenda  in  several  areas,  such 
as,  Performance-Based  Organization 
(PBO);  Title  IV  Modernization;  Distance 
Education;  and  Early  Information  and 
Needs  Assessment.  In  each  of  these 
areas.  Congress  has  asked  the 
Committee  to:  Monitor  progress  toward 
implementing  the  Amendments  of  1998; 
conduct  independent,  objective 
assessments;  and  make 
recommendations  for  improvement  to 
the  Congress  and  the  Secretary.  The 
most  important  charge  of  the  Advisory 
Committee  is  to  make  recommendations 
to  maintain  and  improve  access  to 
postsecondary  education.  Each  of  these 
responsibilities  flows  logically  from  and 
effectively  implements  one  or  more  of 
the  Committee's  original  statutory 
functions  and  purposes. 

The  agenda  will  focus  exclusively  on 
conducting  the  election  of  officers  for 
the  Advisory  Committee.  Space  is 
limited  and  you  are  encouraged  to 
contact  the  Advisory  Committee  staff 
through  the  Internet  at 
ADV.COMSEA@ed.gov  no  later  than 
Tuesday,  September  24,  2002,  if  you 
wish  to  participate.  Also,  you  may 
contact  the  Advisory  Committee  staff  at 
(202)  219-2099. 


The  Advisory  Committee  will  meet  in 
Washington,  DC  via  teleconference  on 
Friday,  September  27,  2002,  fitjm  11 
a.m.  imtil  approximately  11:30  a.m. 

Records  are  kept  of  all  Committee 
proceedings,  and  are  available  for  public 
inspection  at  the  Office  of  the  Advisory 
Committee  on  Student  Financial 
Assistance,  Capitol  Place,  80  F  Street, 
NW.,  Room  413,  Washington,  DC  from 
the  hours  of  9  a.m.  to  5:30  p.m., 
weekdays,  except  Federal  holidays. 

Dated:  September  5,  2002. 
Brian  K.  Fitzgerald, 

Staff  Director,  Advisory  Committee  on 
Student  Financial  Assistance. 
[FR  Doc.  02-23077  Filed  9-10-02;  8:45  am] 
BHJJNG  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Office  of  Science  Financial  Assistance 
Program  Notice  02-26:  High  Energy 
Physics  Outstanding  Junior 
investigator  Program 

agency:  Department  of  Energy. 
ACnON:  Notice  inviting  grant 
applications. 

SUMMARY:  The  Division  of  High  Energy 
Physics  of  the  Office  of  Science  (SC), 
U.S.  Department  of  Energy  (DOE), 
hereby  announces  its  interest  in 
receiving  grant  applications  for  support 
under  its  Outstanding  Junior 
Investigator  (OJI)  Program.  Applications 
should  be  from  tenure-track  faculty 
investigators  who  are  currently  involved 
in  experimental  or  theoretical  high 
energy  physics  or  accelerator  physics 
research,  and  should  be  submitted 
through  a  U.S.  academic  institution.  The 
purpose  of  this  program  is  to  support 
the  development  of  individual  research 
programs  by  outstanding  scientists  early 
in  their  careers.  Awards  made  under 
this  program  will  help  to  maintain  the 
vitality  of  university  research  and  assure 
continued  excellence  in  the  teaching  of 
physics. 

DATES:  To  permit  timely  consideration 
for  award  in  Fiscal  Year  2003,  formal 
applications  submitted  in  response  to 
this  notice  must  be  received  before 
November  1.2002. 

ADDRESSES:  We  encourage  you  to  submit 
formal  applications  in  response  to  this 
solicitation  electronically  through 
DOE's  Industry  Interactive  Procurement 
System  (DPS)  at:  http://e-center.doe. 
gov/.  UPS  provides  for  the  posting  of 
solicitations  and  receipt  of  applications 
in  a  paperless  environment  via  the 
Internet.  Applications  must  be 
submitted  through  IIPS  in  PDF  format 
by  an  authorized  institutional  business 


official.  Questions  regarding  the 
operation  of  IIPS  may  be  e-mailed  to  the 
IIPS  Help  Desk  at: 

HelpDesk&e-center.doe.gov  or  you  may 
call  the  help  desk  at  (800)  683-0751. 
Further  information  on  the  use  of  IIPS 
by  the  Office  of  Science  is  available  at: 
http://www.sc.doe.gov/production/ 
grants/grants. html. 

If  you  are  unable  to  submit  the 
application  through  IIPS,  formal 
applications  may  be  sent  to:  U.S. 
Department  of  Energy,  Office  of  Science. 
Grants  and  Contracts  Division.  SC-64/ 
Germantown  Building,  1000 
Independence  Avenue.  SW, 
Washington.  DC  20585-1290.  ATTN: 
Program  Notice  02-26. 

When  submitting  applications  by  U.S. 
Postal  Service  Express  Mail,  any 
commercial  mail  delivery  service,  or 
when  hand  carried  by  the  applicant,  the 
following  address  must  be  used:  U.S. 
Department  of  Energy,  Office  of  Science, 
Grants  and  Contracts  Division.  SC-64. 
19901  Germantown  Road,  Germantown. 
MD  20874-1290,  ATTN:  Program  Notice 
02-26. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Jeffrey  Mandula,  Division  of  High 
Energy  Physics.  SC-2 21 /Germantown 
Building.  U.S.  Department  of  Energy. 
1000  Independence  Avenue,  SW., 
Washington,  DC  20585-1290. 
Telephone:  (301)  903-4829.  E-Mail: 
Jeffrey. mandula@science.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Outstanding  Junior  Investigator  program 
was  started  in  1978  by  the  Department 
of  Energy's  Office  of  Science.  A 
principal  goal  of  this  program  is  to 
identify  exceptionally  talented  high 
energy  physicists  early  in  their  careers 
and  assist  and  facilitate  the 
development  of  their  research  programs. 
Eligibility  for  awards  under  this  notice 
is  therefore  restricted  to  non-tenured 
investigators  who  are  conducting 
experimental  or  theoretical  high  energy 
physics  or  accelerator  physics  research. 
Since  its  debut,  the  program  has 
initiated  support  for  between  five  and 
ten  new  Outstanding  Junior 
Investigators  each  year.  The  program 
has  been  very  successful  and 
contributes  importantly  to  the  vigor  of 
the  U.S.  High  Energy  Physics  program. 
Applicants  should  request  support 
under  this  notice  for  normal  research 
project  costs  as  required  to  conduct 
their  proposed  research  activities.  The 
full  range  of  activities  currently 
supported  by  the  Division  of  High 
Energy  Physics  is  eligible  for  support 
imder  this  program. 

The  DOE  expects  to  make  five  to  ten 
grant  awards  in  Fiscal  Year  2003.  to 
meet  the  objectives  of  this  program.  It  is 
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anticipated  that  approximately  $500,000 
will  be  available  in  Fiscal  Year  2003, 
subject  to  availability  of  appropriated 
funds.  In  the  recent  past,  aw^ards  have 
averaged  $60,000  per  year,  with  the 
number  of  awards  determined  by  the 
number  of  excellent  applications  and 
the  total  funds  available  for  this 
program.  Multiple  year  funding  of  grant 
awards  is  expected,  including  renewal 
beyond  the  initial  project  period,  as  long 
as  the  recipient's  tenure  status  is 
unchanged.  Funding  will  be  provided 
on  an  annual  basis  subject  to  availability 
of  funds. 

Applications  will  be  subjected  to 
scientific  merit  review  (peer  review)  and 
will  be  evaluated  against  the  following 
criteria,  which  are  listed  in  descending 
order  of  importance  as  set  forth  in  10 
CFR  part  605.10(d): 

1.  Scientific  and/or  technical  merit  of 
the  project; 

2.  Appropriateness  of  the  proposed 
method  or  approach; 

3.  Competency  of  applicant's 
persoimel  and  adequacy  of  proposed 
resources;  and 

4.  Reasonableness  and 
appropriateness  of  the  proposed  budget. 

General  information  about 
development  and  submission  of 
applications,  eligibility,  limitations, 
evaluations  and  selection  processes,  and 
other  policies  and  procedures  are 
contained  in  the  Application  Guide  for 
the  Office  of  Science  Financial 
Assistance  Program  and  10  CFR  part 
605.  Electronic  access  to  the  application 
guide  and  required  forms  is  available  on 
the  World  Wide  Web  at:  http:// 
www.sc.doe.gov/production/grants/ 
gmnts.html.  DOE  is  under  no  obligation 
to  pay  for  any  costs  associated  with  the 
preparation  or  submission  of 
applications  if  an  award  is  not  made. 

(The  Catalog  of  Federal  Domestic  Assistance 
Number  for  this  program  is  81.049.  and  the 
solicitation  control  number  is  ERFAP  10  CFR 
part  605) 

Issued  in  Washington,  DC,  on  September  4. 
2002. 

John  Rodney  Clark, 

A ssocia  te  Director  of  Scien ce  for  Resou rce 
Management. 

[PR  Doc.  02-23071  Filed  9-10-02:  8:45  am) 
MLLING  CODE  S4S0-02-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Comment  Date:  September  18,  2002. 
4.  PacifiCorp 

[Docket  No.  ER02-2506-000] 


[Docket  No.  ER02-924-002,  et  al.] 

Michigan  Electric  Transmission 
Company,  LLC,  et  ai.;  Electric  Rate  and 
Corporate  Regulation  Filings 

September  3,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Michigan  Electric  Transmission 
Company,  LLC 

[Docket  No.  ER02-924-002] 

Take  notice  that  on  August  27,  2002, 
Michigan  Electric  Transmission 
Company,  LLC,  the  successor  to 
Michigan  Electric  Transmission 
Company,  submitted  the  Refund  Report 
required  by  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
July  18,  2002  letter  order  in  this 
proceeding. 

Copies  of  this  filing  were  served  on  all 
parties  included  on  the  official  service 
list  established  in  this  proceeding. 

Comment  Date:  September  17,  2002. 

2.  Utility  Contract  Funding,  L.L.C. 

[Docket  No.  ER02-2102-O01J 

Take  notice  that  on  August  27,  2002, 
Utility  Contract  Funding,  L.L.C. 
submitted  a  revised  tariff  rate  schedule 
pursuant  to  section  205  of  the  Federal 
Act,  16  U.S.C.  824d,  and  Rule  35.12  of 
the  Commission's  regulations  to  reflect 
the  change  in  its  name  from  Cedar 
Brakes  III,  L.L.C. 

Comment  Date:  September  17,  2002. 

3.  Orion  New  York  GP II,  Inc. 

[Docket  No.  ER02-2435-001J 

Take  notice  that  on  August  28,  2002, 
Orion  New  York  GP  H,  Inc.  (OPNY) 
tendered  for  filing  with  the  Federal 
Energy  Regulatory  Conmiission 
(Commission)  pursuant  to  Rule  205  of 
the  Commission's  Rules  of  Practice  and 
Procedure,  18  CFR  385.205,  an  amended 
FERC  Electric  Rate  Schedule  No.  1  (to 
comply  with  the  requirements  of  Order 
No.  614)  authorizing  OPNY  to  make 
sales  at  market-based  rates.  OPNY  has 
requested  this  rate  schedule  become 
effective  on  October  7,  2002. 

OPNY  intends  to  sell  electric  power  at 
wholesale.  In  transactions  where  OPNY 
sells  electric  energy,  it  proposes  to  make 
such  sales  on  rates,  terms,  and 
conditions  to  be  mutually  agreed  to  with 
the  purchasing  party.  OPNY's  Rate 
Schedule  provides  for  the  sale  of  energy 
and  capacity  at  agreed  prices. 


Take  notice  that  on  August  28,  2002, 
PacifiCorp  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  in  accordance  writh  Part 
35  of  the  Commission's  Rules  and 
Regulations  (18  CFR  Part  35),  a  Notice 
of  Cancellation  of  FERC  Electric  Tariff 
Fourth  Revised  Volume  No.  3,  Service 
Agreement  94  between  PacifiCorp  and 
LG&E  Energy. 

Copies  of  this  filing  were  supplied  to 
LG&E  Energy  and  the  Public  Utility 
Commission  of  Oregon. 

Comment  Date:  September  18,  2002. 

5.  American  Electric  Power 

[Docket  No.  ER02-2507-O00] 

Take  notice  that  on  August  28,  2002, 
American  Electric  Power  Service 
Corporation  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  FaciUties,  Operation 
and  Maintenance  Agreement  (Facility 
Agreement)  dated  August  1,  2002, 
between  Columbus  Southern  Power 
Company  (d/b/a  AEP),  Consolidated 
Electric  Cooperative,  Inc.  (CEC)  and 
Buckeye  Power,  Inc.  (Buckeye). 

The  Facility  Agreement  provides  for 
the  establishment  of  a  new  delivery 
point,  piu-suant  to  the  provisions  of  the 
Power  Delivery  Agreement  between 
Columbus  Southern  Power,  Buckeye, 
The  Cinciimati  Gas  &  Electric  Company, 
The  Dajrton  Power  and  Light  Company, 
Monongahela  Power  Company,  Ohio 
Power  Company  and  Toledo  Edison 
Company,  dated  January  1, 1968.  AEP 
requests  an  effective  date  of  October  1, 
2002  for  the  Facility  Agreement. 

AEP  states  that  copies  of  its  filing 
were  served  upon  CEC,  Buckeye  and  the 
Public  Utilities  Commission  of  Ohio. 

Comment  Date:  September  18,  2002. 

6.  Kiowa  Power  Partners,  LLC 

[Docket  No.  ER02-2509-O00] 

Take  notice  that  on  August  28,  2002, 
Kiowa  Power  Partners,  LLC,  1044  North 
115th  Street,  Suite  400,  Omaha, 
Nebraska  68154  (Kiowa),  which  will 
own  and  operate  a  natiual  gas-fired 
electric  generating  facility  to  be 
constructed  in  Pittsbiurg  County, 
Oklahoma,  submitted  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  its  initial  Rate  Schedule 
FERC  No.  1  which  will  enable  Kiowa  to 
engage  in  the  sale  of  electric  energy  and 
capacity  at  maiket-based  rates. 

Comment  Date:  September  18,  2002. 
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7.  MidAmerican  Energy  Company 

[Docket  No.  ER02-251(>-000] 

Take  notice  that  on  August  28,  2002, 
MidAmerican  Energy  Company 
(MidAmerican),  401  Douglas  Street,  P.O. 
Box  778,  Sioux  City  Iowa  51102,  filed 
with  the  Federal  Energy  Regulatory 
Commission  (Commission)  a  Firm 
Transmission  Service  Agreement  and  a 
Non-Finn  Transmission  Service 
Agreement  between  MidAmerican,  as 
transmission  provider,  and  GEN-SYS 
Energy,  as  transmission  customer,  dated 
August  16,  2002. 

MidAmerican  requests  an  effective 
date  of  August  16,  2002,  for  the 
agreements  and  seeks  a  waiver  of  the 
Commission's  notice  requirement. 
MidAmerican  has  served  a  copy  of  the 
filing  on  the  Iowa  Utilities  Board,  the 
Illinois  Commerce  Commission  and  the 
South  Dakota  Public  Utilities 
Conmiission. 

Comment  Date:  September  18,  2002. 

8.  Central  Power  and  Light  Company 

[Docket  No.  ER02-2511-O00] 

Take  notice  that  on  August  27,  2002, 
American  Electric  Power  Service 
Corporation  (AEPSC),  as  designated 
agent  for  Central  Power  and  Light 
Company  (CPL)  submitted  for  filing 
amendments  to  the  Interconnection 
Agreement  between  CPL  and  Magic 
Valley  Electric  Cooperative,  Inc.  (MVEC) 
dated  July  24,  2002  that  recognizes  the 
establishment  of  additional  points  of 
interconnection  between  the  parties  at 
MVEC's  Aderhold  Substation  and  CPL's 
Weslaco  Switching  Station. 

AEPSC  seeks  effective  dates  of  June 
26,  2002  and  November  1,  2002  for  the 
interconnections  at  Aderhold  and 
Weslaco  respectively.  AEPSC  served 
copies  of  the  filing  on  MVEC  and  the 
Public  Utility  Commission  of  Texas. 

Comment  Date:  September  17,  2002. 

9.  Aquila,  Inc. 

[Docket  No.  ER02-2512-000J 

Take  notice  that  on  August  28,  2002, 
Aquila,  Inc.  (Aquila)  tendered  for  filing 
Service  Agreement  No.  95  under 
Aquila's  FERC  Electric  Tariff,  Third 
Revised  Volume  No.  25,  a  firm  point-to- 
point  transmission  service  agreement 
between  Aquila's  WestPlains  Energy- 
Colorado  division  and  Rocky  Moimtain 
Generation  Cooperative,  Inc. 

UtiliCorp  requests  an  effective  date 
for  the  service  agreement  of  August  28, 
2002. 

Comment  Date:  September  18,  2002. 

10.  Aquila,  Inc. 

[Docket  No.  ER02-2513-OOO] 

Take  notice  that  on  August  28,  2002, 
Aquila,  Inc.  (Aquila)  tendered  for  filing 


with  the  Federal  Energy  Regulatory 
Commission  (Commission)  Service 
Agreement  No.  94  under  Aquila's  FERC 
Electric  Tariff,  Third  Revised  Volume 
No.  25,  a  short-term  non-firm  point-to- 
point  transmission  service  agreement 
between  Aquila's  WestPlains  Energy- 
Colorado  division  and  Rocky  Mountain 
Generation  Cooperative,  Inc. 

UtiliCorp  requests  an  effective  date 
for  the  service  agreement  of  August  28, 
2002. 

Comment  Date:  September  18,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Conmiission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www./erc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  imder  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23028  Filed  9-10-02;  8:45  am] 

BILLING  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0242;  FRL-7199-3] 

Syracuse  Environmental  Research 
Associates,  Inc.  and  Syracuse 
Research  Corporation;  Transfer  of 
Data 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  This  notice  announces  that 
pesticide  related  information  submitted 
to  EPA's  Office  of  Pesticide  Programs 


(OPP)  pursuant  to  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA)  and  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA),  including 
information  that  may  have  been  claimed 
as  Confidential  Business  Information 
(CBI)  by  the  submitter,  will  be 
transferred  to  Syracuse  Environmental 
Research  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research 
Corporation,  in  accordance  with  40  CFR 
2.307(h)(3)  and  2.308(i)(2).  Syracuse 
Environmental  Research  Associates.  Inc. 
and  its  subcontractor,  Syracuse 
Research  Corporation,  have  been 
awarded  a  contract  to  perform  work  for 
OPP,  and  access  to  this  information  will 
enable  Syracuse  Environmental 
Research  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research 
Corporation,  to  fulfill  the  obligations  of 
the  contract. 

DATES:  Syracuse  Environmental 
Research  Associates,  Inc.  and  its 
subcontractor,  Syracuse  Research 
Corporation,  will  be  given  access  to  this 
information  on  or  before  September  16, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Erik  R.  Johnson,  FIFRA  Security 
Officer,  Information  Resources  and 
Services  Division  (7502C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-7248;  e- 
mail  address:  jobnson.erik@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  applies  to  the  public  in 
general.  As  such,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

You  may  obtain  electronic  copies  of 
this  document,  and  certain  other  related 
documents  that  might  be  available 
electronically,  fi-om  the  EPA  Internet 
Home  Page  at  http://www.epa.gov/.  To 
access  this  document,  on  the  Home  Page 
select  "Laws  and  Regulations," 
"Regulations  and  Proposed  Rules,"  and 
then  look  up  the  entry  for  this  document 
under  the  "Federal  Register- 
Environmental  Dociunents."  You  can 
also  go  directly  to  the  Federal  Register 
listings  at  http://www.epa.gov/fedrgstr/. 
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n.  Contractor  Requirements 

Under  Contract  No.  68-W0-2035, 
Syracuse  Environmental  Research 
Associates,  Inc.  and  its  subcontractor. 
Syracuse  Research  Corporation,  will 
perform  upon  request  by  EPA:  (1) 
Evaluate  monitoring  data  and 
characterize  the  nature  and  extent  of 
exposure  using  probabilistic  techniques, 
(2)  analyze  effects  data  using  state  of  the 
art  statistical  techniques  and 
characterize  ecological  hazard,  and  (3) 
evaluate  and  analyze  data  from  the  open 
literature  when  state  of  the  art  statistical 
techniques  are  required  and  when 
specifically  requested  by  EPA.  The 
contractor  may  be  required  to  develop 
new  data  analysis  techniques  or 
statistical  methods;  assessment  tools 
and  technologies,  models,  software,  and 
create  and/or  populate  data  bases  to 
review  or  complete  an  assessment. 

OPP  has  determined  that  access  by 
Syracuse  Environmental  Research 
Associates,  Inc.  and  its  subcontractor. 
Syracuse  Research  Corporation,  to 
information  on  all  pesticide  chemicals 
is  necessary  for  the  performjince  of  this 
contract. 

Some  of  this  information  may  be 
entitled  to  confidential  treatment.  The 
information  has  been  submitted  to  EPA 
under  sections  3,  4,  6,  and  7  of  FIFRA 
and  under  sections  408  and  409  of 
FFDCA. 

In  accordance  with  the  requirements 
of  40  CFR  2.307(h)(2),  the  contract  with 
Syracuse  Environmentcd  Research 
Associates.  Inc.  and  its  subcontractor. 
Syracuse  Research  Corporation, 
prohibits  use  of  the  information  for  any 
purpose  not  specified  in  the  contract; 
prohibits  disclosure  of  the  information 
to  a  third  party  without  prior  written 
approval  from  the  Agency;  and  requires 
that  each  official  and  employee  of  the 
contractor  sign  an  agreement  to  protect 
the  information  from  unauthorized 
release  and  to  handle  it  in  accordance 
with  the  FIFRA  Information  Seciuity 
Manual.  In  addition.  Syracuse 
Environmental  Research  Associates,  Inc. 
and  its  subcontractor,  Syracuse 
Research  Corporation,  are  required  to 
submit  for  EPA  approval  a  security  plan 
under  which  any  CBI  will  be  secured 
and  protected  against  unauthorized 
release  or  compromise.  No  information 
will  be  provided  to  Syracuse 
Environmental  Research  Associates.  Inc. 
and  its  subcontractor,  Syracuse 
Research  Corporation,  until  the 
requirements  in  this  document  have 
been  fully  satisfied.  Records  of 
information  provided  to  Syracuse 
Environmental  Research  Associates,  Inc. 
and  its  subcontractor,  Syracuse 
Research  Corporation,  will  be 


maintained  by  EPA  Project  Officers  for 
this  contract.  All  information  supplied 
to  Syracuse  Enviroimiental  Research 
Associates,  Inc.  and  its  subcontractor, 
Syracuse  Research  Corporation,  by  EPA 
for  use  in  connection  with  this  contract 
will  be  returned  to  EPA  when  Syracuse 
Environmental  Research  Associates,  Inc. 
and  its  subcontractor,  Syracuse 
Research  Corporation,  have  completed 
their  work. 

List  of  Subjects 

Environmental  protection.  Business 
and  industry,  Govenmient  contracts. 
Government  property.  Security 
measures. 

Dated:  August  29,  2002. 
Linda  Vlier  Moos, 

Acting  Director.  Information  Resounves  and 
Services  Division,  Office  of  Pesticide 
Programs. 
[FR  Doc.  02-22990  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  6560-50-S 


SUPPLEMEKTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultxu'al  producer,  food 
manufactiirer,  or  pesticide 
manufacturer.  Potentially  affected 
categories  and  entities  may  include,  but 
are  not  limited  to: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0197;  FRL-7197-3] 

Pesticide  Product;  Registration 
Applications 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  aimounces  receipt 
of  applications  to  register  pesticide 
products  containing  new  active 
ingredients  not  included  in  any 
previously  registered  products  pursuant 
to  the  provisions  of  section  3(c)(4)  of  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  as  amended. 
DATES:  Written  comments,  identified  by 
the  docket  ID  number  OPP-2002-0197, 
must  be  received  on  or  before  October 
11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0197  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  By 
mail:  Joanne  I.  Miller,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460;  telephone 
nimiber:  (703)  305-6224  and  e-mail 
address: 
miIler.foanne@epainail.epa.gov. 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  gwde 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to. 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  docmnent,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  dociunent, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Enviroimiental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0197.  The  official  record  consists 
of  the  docmnents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docmnents  that  are  referenced  in 
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those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119.  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  nimiber 
is  (703)  305-5805. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
nimiber  OPP-2002-0197  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C).  OPP.  Environmental 
Protection  Agency.  Rm.  119.  Crystal 
Mall  #2. 1921  Jefferson  Davis  Hwy.. 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m..  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0197.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 


disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  registration  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Registration  Applications 

EPA  received  applications  as  follows 
to  register  pesticide  products  containing 
new  active  ingredients  not  included  in 
any  previously  registered  products 
pursuant  to  the  provision  of  section 
3(c)(4)  of  FIFRA.  Notice  of  receipt  of 
these  applications  does  not  imply  a 
decision  by  the  Agency  on  the 
applications. 

Products  Containing  Active  Ingredients 
Not  Included  in  Any  Previously 
I  Registered  Products 

1.  File  Symbol:  3125-LUR.  Applicant: 
Bayer  Corporation,  8400  Hawthorn 
Road,  Kansas  City  MO,  64120- 
001 3. Product  name:  Olympus  70% 
Water  Dispersible  Granular  Herbicide. 
Product  type:  Herbicide.  Active 
ingredient.  Propoxycarbazone-sodium 
(methyl  2-(([(4,5-dihydro-4-methyl-5- 
oxo-3-propoxy-lH-l  ,2 ,4-triazol-l- 


yl)carbonyllaminolsulfonyl]benzoate. 
sodium  salt)  at  70%.  Proposed 
classification/Use:  None.  For  use  on 
wheat  to  control  certain  grasses  and 
broadleaf  weeds. 

2.  File  Symbol:  3125-LUE.  Applicant: 
Bayer  Corp.  Product  name:  Olympus 
70%  Water  Dispersible  Granular 
Herbicide  in  Water-Soluble  Packets. 
Product  type:  Herbicide.  Active 
ingredient:  Propoxycarbazone-sodium  at 
70%.  Proposed  classification/Use: 
None.  For  use  on  wheat  to  control 
certain  grasses  and  broadleaf  weeds. 

3. File  Symbol:  3125-LUG.  Applicant: 
Bayer  Corp.  Product  name:  Olympus 
Technical  Herbicide.  Product  type: 
Herbicide.  Active  ingredient. 
Propoxycarbazone-sodium  at  95.3%. 
Proposed  classification/Use:  None.  For 
manufacturing  use  of  end  use  products 
to  be  used  to  control  certain  grasses  and 
broadleaf  weeds  on  wheat. 

ListofSubiects 

Environmental  protection.  Pesticides 
and  pest. 

Dated:  August  27.  2002. 
Debra  Edwards. 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

(FR  Doc.  02-22612  Filed  9-10-02;  8:45  am) 
BHJjNGCooc  eseo-ao-s 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0196;  FRL-7197-«] 

DIazlnon;  Receipt  of  RequMts  for 
Amendments,  and  Cancellatlone 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  Several  companies  that 
manufacture  diazinon  (O.O-diethyl  O- 
(2-isopropyl-6-methyl-4-pyrimidinyl) 
phosphorothioate]  pesticide  products 
have  asked  EPA  to  cancel  or  amend  the 
registrations  for  their  end-use  products 
containing  diazinon  to  delete  all  indoor 
uses,  certain  agricultural  uses  and 
certain  outdoor  non-agricultural  uses. 
Pursuant  to  section  6(f)(1)  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  (FIFRA).  EPA  is  announcing  the 
Agency's  receipt  of  these  requests. 
These  requests  for  voluntary 
termination  of  the  above-mentioned 
uses  through  registration  cancellations 
or  amendments  were  submitted  to  EPA 
in  December  2001,  and  January, 
February,  March,  April,  May,  June,  and 
July  2002.  EPA  intends  to  grant  these 
requests  by  issuing  a  cancellation  order 
at  the  close  of  the  comment  period  for 
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this  announcement  unless  the  Agency 
receives  substantive  comments  within 
the  comment  period  that  would  merit  its 
further  review  of  these  requests.  Upon 
the  issuance  of  the  cancellation  order, 
any  distribution,  sale,  or  use  of  diazinon 
products  listed  in  this  notice  will  only 
be  permitted  if  such  distribution,  sale, 
or  use  is  consistent  with  the  terms  of 
that  order. 

DATES:  Comments  on  the  requested 
amendments  to  delete  uses  and  the 
requested  registration  cancellations 
must  be  submitted  to  the  address 
provided  below  and  identified  by 
docket  ID  number  OPP-2  002-0 196. 
Comments  must  be  received  on  or 
before  October  11,  2002. 
ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0196  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laura  Parsons,  Special  Review  and 
Reregistration  Division  (7508C).  Office 
of  Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  305-5776;  fax 
number:  (703)  308-7042;  e-mail  address: 
parsons.Iaura@epa.gov. 
SUPPLEMENTARY  INFORMATION:  This 
announcement  consists  of  three  parts. 
The  first  part  contains  general 
information.  The  second  part  addresses 
the  registrants'  requests  for  registration 
cancellations  and  amendments  to  delete 
uses.  The  third  part  proposes  existing 
stocks  provisions  that  will  be  set  forth 
in  the  cancellation  order  that  the 
Agency  intends  to  issue  at  the  close  of 
the  comment  period  for  this 
announcement. 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  You  may  be  potentially 
affected  by  this  action  if  you 
manufacture,  sell,  distribute,  or  use 
diazinon  products.  The  Congressional 
Review  Act,  5  U.S.C.  801  et  seq.,  as 
added  by  the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996,  does 
not  apply  because  this  action  is  not  a 
rule,  for  purposes  of  5  U.S.C.  804(3). 
Since  other  entities  may  also  be 
interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 


regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  docimient  under  the 
Federal  Register — Enviroimiental 
Documents.  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
wurw. epa.gov/fedrgstr/.  To  access 
information  about  the  risk  assessment 
for  diazinon,  go  to  the  Home  Page  for 
the  Office  of  Pesticide  Programs  or  go 
directly  to  http://www.epa.gov/ 
pesticides/op/diazinon  .htm. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0196.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  conunent  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy.. 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is (703) 305-5805. 

C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0196  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 


Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Enviroimiental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0196.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procediires  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assiunptions  that  you 
used. 
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3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Receipt  of  Requests  to  Cancel  and 
Amend  Registrations  to  Delete  Uses 

A.  Background 

Certain  registrants  requested  in  letters 
dated  June,  August,  and  September 
2001,  that  their  diazinon  registrations  be 
amended  to  delete  all  indoor  uses, 
certain  agricultural  uses,  and  any  other 
uses  that  the  registrants  do  not  wish  to 
maintain.  The  requests  also  included 
deletions  of  outdoor  non-agricultural 
uses  from  the  labeling  of  certain  end-use 
products  so  \hat  such  products  would 
be  labeled  for  agricultural  uses  only. 
Similarly,  other  diazinon  end-use 
registrants  requested  voluntary 
cancellation  of  their  diazinon  end-use 


registrations  with  indoor  use  and/or 
certain  outdoor  non-agricultural  uses, 
and  any  other  uses  that  the  registrants 
do  not  wish  to  maintain.  Pursuant  to 
section  6(f)(1)  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act 
(FIFRA),  EPA  is  annoimcing  the 
Agency's  receipt  of  these  requests. 
These  requested  cancellations  and 
amendments  are  consistent  with  the 
requests  in  December  2000  by  the 
manufacturers  of  diazinon  technical 
products,  and  EPA's  approval  of  such 
requests,  to  terminate  all  indoor  uses 
and  certain  agricultural  uses  from  their 
diazinon  product  registrations  because 
of  EPA's  concern  with  the  potential 
exposure  risk,  especially  to  children. 
The  indoor  uses  and  agricultural  uses 
subject  to  cancellation  are  identified  in 
List  1  below: 

List  1 — Uses  to  be  Canceled 

1.  Indoor  uses:  Pet  collars,  or  inside 
any  structure  or  vehicle,  vessel,  or 
aircraft  or  any  enclosed  area,  and/or  on 
any  contents  therein  (except  mushroom 
houses),  including  but  not  limited  to 
food/feed  handling  establishments, 
greenhouses,  schools,  residences, 
commercial  buildings,  museums,  sports 
facilities,  stores,  warehouses  and 
hospitals. 

2.  Agricultural  uses:  Alfalfa,  bananas, 
Bermuda  grass,  dried  beans,  dried  peas, 
celery,  red  chicory  (radicchio),  citrus, 
clover,  coffee,  cotton,  cowrpeas. 


cucumbers,  dandelions,  forestry, 
(ground  squirrel/rodent  biurow,  dust 
stations  for  public  health  use),  kiwi, 
lespedeza,  parsley,  parsnips,  pastures, 
peppers,  potatoes  (Irish  and  sweet). 
sheep,  sorghum,  squash  (winter  and 
summer),  rangeland,  Swiss  chard, 
tobacco,  and  timiips  (roots  and  tops). 

As  mentioned  above,  the  requests 
announced  in  this  Federal  Register 
notice  also  include  registration 
cancellations  and/or  amendments  to 
terminate  certain  uses  that  the 
registrants  do  not  wish  to  maintain.  The 
specific  requests  are  identified  in  Tables 
1  and  2. 

EPA  has  begim  the  process  of 
reviewing  the  requested  amendments' 
which  cannot  be  finalized  until  the  end 
of  the  public  comment  period  and 
provided  that  no  substantial  comments 
need  to  be  addressed.  EPA  also  intends 
to  grant  the  requested  product  and  use 
cancellations  by  issuing  a  cancellation 
order  at  the  close  of  the  comment  period 
for  this  announcement  unless  the 
Agency  receives  substantive  comments 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests. 

B.  Requests  for  Voluntary  Cancellation 
of  End-Use  Products 

The  registrants  and  end-use  product 
registrations  containing  diazinon  for 
which  cancellation  was  requested  are 
identified  in  the  following  Table  1. 


Table  1  .—End-Use  Product  Registration  Cancellation  Requests 


Company 

Registration  No.                                                  Product 

Famam  Companies,  Inc. 

270-282 

Diazinon  2EC 

Prentiss  Inc. 

655-457 
655-^2 
655-519 

Prentox  Diazinon  4E  Insecticide 
Prentox  Diazinon  4S  Insecticide 
Prentox  Liquid  Household  Spray  #1 

Universal  Cooperatives,  Inc. 

1386-573 
1386-651 

Diazinon  Emulsifiable  Lawn  and  Garden  Insecticide 
Security  Brand  2%  Diazinon  Granules  Lawn  Insect 
Control 

Viibac  AH,  Inc. 

2382-168 
2382-171 
2382-172 

Diazinon-Pyriproxyfen  Collar  lor  Dogs  and  Puppies 

#1 
Diazinon-Pyriproxyfen  Collar  for  Dogs  and  Puppies 

#3 
Diazinon-Pyriproxyfen  Collar  for  Dogs  and  Puppies 

#2 

ABC  Compounding,  Inc. 

3862-71 

Drop  Dead  Insect  Spray 

Cerexagri,  Inc. 

4581-335 

Knox  Out  2  FM 

Amvac  Chemical  Corp. 

5481-224 
5481-241 

Diazinon  4E 

AIco  Housing  Authority  Roach  Concentrate 

U.S.  Marketing  Distributors 

6409-14 

Professional  Do  it  Yourself  Exterminator's  Kit  For- 
mula 400 

Voluntary  Purchasing  Group  Inc. 

7401-67 

Fertr-Lome  Rose  Spray  Containing  Diazinon  and 
Daconil 
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Table  1  .—End-Use  Product  Registration  Cancellation  Requests— Continued 

Company 

Registration  No. 

Product 

Earth  Care/Division  of  United  Industries  Corp. 
1 

8660-101 
8660-106 
8660-115 

Vertagreen  5%  Diazinon  Insecticide 
Vertagreen  Diazion  Pre-Weed 
Vertagreen  Diazinon  Pre-Weed  Plus 

The  Andersons  Lawn  Fertilizer  Division 

9198-189 

Proturf  Insecticide  One 

Watert>ury  Companies,  Inc. 

9444-89 

CB  Aqueous  Residual  Insecticide 

Athea  Latwratories,  Inc. ' 

10088-71 

Roach  and  Ant  Killer 

Verpas  Products.  Inc. 

13926-6 

Diaciclon  F-5 

Wagnol  Inc. 

33912-1 

Wagnol  40  Pest  Control  Spray  Concentrate  Con- 
tains Diazinon 

T-Tex  Corp. 

39039-5 

Dryzon  WP  Livestock  Premise  and  Sheep  Insecti- 
cide 

Chem-Tech  Ltd. 

47000-63 

Pressurized  Househokj  Insect  Spray  Concentrate 
Contains  Diazinon  and  DDVP 

Marman  USA,  Inc. 

48273-25 

Mannan  Diazinon  AG  60  EC 

Control  Solutions  Inc 

53883-58 

Martin's  Diazinon  4E  Indoor-Outdoor  Insecticide 

Arkopharma,  Inc. 

69607-1 

Double  Duty  Flea  and  Tick  Collar  for  Dogs 

Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
EPA  cancel  any  of  their  pesticide 
registrations.  Section  6(f)(1)(B)  of  FIFRA 
requires  that  EPA  provide  a  30-day 
period  in  which  the  public  may 
comment  before  the  Agency  may  act  on 
the  request  for  voluntary  cancellation. 
In  addition,  section  6(f)(1)(C)  of  HFRA 
requires  that  EPA  provide  a  180-day 
comment  period  on  a  request  for 
voluntary  termination  of  any  minor 
agricultural  use  before  granting  the 
request,  unless: 

1.  The  registrants  request  a  waiver  of 
the  comment  period. 

2.  The  Administrator  determines  that 
continued  use  of  the  pesticide  would 


pose  an  unreasonable  adverse  effect  on 
the  environment. 

In  this  case,  all  of  the  registrants  have 
requested  that  EPA  waive  the  180-day 
comment  period.  In  light  of  this  request, 
EPA  is  granting  the  request  to  waive  the 
180-day  comment  period  and  is 
providing  a  30-day  public  comment 
period  before  taking  action  on  the 
requested  cancellations.  Because  of  risk 
concerns  posed  by  certain  uses  of 
diazinon,  EPA  intends  to  grant  the 
requested  cancellations  at  the  close  of 
the  comment  period  for  this 
announcement  unless  the  Agency 
receives  any  substantive  comment 
within  the  comment  period  that  would 


merit  its  further  review  of  these 
requests. 

C.  Requests  for  Voluntary  Amendments 
To  Delete  Uses  From  the  Registrations  of 
End-Use  Products 

Pursuant  to  section  6(f)(1)(A)  of 
FIFRA,  the  following  companies  have 
submitted  a  request  to  amend  the 
registrations  of  their  pesticide  end-use 
products  containing  diazinon  to  delete 
certain  uses  from  certain  products.  The 
following  Table  2  identifies  the 
registrants,  the  product  registrations  that 
they  wish  to  amend,  and  the  uses  that 
they  wish  to  delete  through  registration 
amendments. 


Table  2.— End-Use  Product  Registration  Amendment  Requests 


Company 

Registration  No. 

Product  Name:  Use  Deletions 

Dragon  Chemical  Corp. 

16-119 

Dragon  5%  Diazinon  Granules:  Celery 

1 

16-157 

Diazinon  25%  Diazinon  Spray:  Almonds 

1 

16-166 

Dragon   Diazinon  Water-Based   Concentrate:   Al- 
monds 

Souttiem  Agricultural  Insecticides,  Inc. 

829-264 

SA-50  Brand  5%  Diazinon  Granules:  Celery 

Universal  Cooperative,  Inc. 

1386-599 

Diazinon  4  EC  (AG):  Beans,  cucumbers,  parsley, 
parsnips,  peas,  peppers,  potatoes 

(Irish),  squash  (summer  and  winter),  sweet  pota- 

toes, Swiss  chard,  turnips,  lawn 

pest  control,   nuisance   pests  in   outside   areas. 

grassland  insects,  and  indoor 
ornamentals 

1386-648 

5%  Diazinon  Insect  Killer  Granules:  Celery 

Knox  Fertilizer  Co.  Inc. 

8378-32 

Shaw's  5%  Diazinon  Insect  Granules:  Celery 
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Under  section  6(f)(1)(A)  of  FIFRA, 
registrants  may  request,  at  any  time,  that 
their  pesticide  registrations  be  amended 
to  delete  one  or  more  pesticide  uses. 
The  afore  mentioned  companies  have 
requested  to  amend  their  registrations 
and  have  requested  that  EPA  waive  the 
180-day  comment  period.  In  light  of 
this  request,  EPA  is  granting  the  request 
to  waive  the  180-day  comment  period 
and  is  providing  a  30-day  public 
comment  period  before  taking  action  on 
the  requested  amendments  to  delete 
uses.  Because  of  risk  concerns  posed  by 
certain  uses  of  diazinon,  EPA  intends  to 
grant  the  requested  amendments  to 
delete  uses  at  the  close  of  the  comment 
period  for  this  aimouncement,  unless 
the  Agency  receives  any  substantive 
comment  within  the  comment  period 
that  would  merit  its  further  review  of 
these  requests. 

m.  Proposed  Existing  Stocks  Provisions 

EPA  received  requests  for  volimtary 
cancellation  of  the  diazinon 
registrations  identified  in  Table  1  and 
requests  for  amendments  to  terminate 
certain  uses  of  the  diazinon  registrations 
identified  in  Table  2.  P\irsuant  to 
section  6(f)  of  FIFRA,  EPA  intends  to 
grant  these  requests  by  issuing  a 
cancellation  order  at  die  end  of  the  30- 
day  comment  period  imless  the  Agency 
receives  any  substantive  comment 
within  the  comment  period  that  would 
merit  its  further  review  of  these 
requests.  In  the  event  that  EPA  issues  a 
cancellation  order,  EPA  intends  to 
include  in  that  order  the  existing  stocks 
provisions  set  forth  in  this  section.  For 
purposes  of  that  cancellation  order,  the 
term  "existing  stocks"  will  be  defined, 
pursuant  to  EPA's  existing  stocks  policy 
at  56  FR  29362,  of  Jime  26, 1991,  as 
those  stocks  of  a  registered  pesticide 
product  which  are  currentiy  in  the 
United  States  and  which  have  been 
packaged,  labeled,  and  released  for 
shipment  prior  to  the  effective  date  of 
the  cancellation  or  amendment.  Any 
distribution,  sale,  or  use  of  existing 
stocks  after  the  effective  date  of  the 
cancellation  order  that  the  Agency 
intends  to  issue  that  is  not  consistent 
with  the  terms  of  that  order  will  be 
considered  a  violation  of  section 
12(a)(2)(K)  and/or  12(a)(1)(A)  of  FIFRA. 

EPA  intends  that  the  cancellation 
order  includes  the  following  existing 
stocks  provisions: 

1.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on 
agricultural  crops.  The  distribution  or 
sale  of  existing  stocks  by  the  registrant 
of  any  product  listed  in  Table  1  or  2  that 
bears  instructions  for  use  on  the 
agricidtiiral  crops  identified  in  List  1 
will  not  be  lawfid  imder  FIFRA  1-year 


after  the  effective  date  of  the 
cancellation  order.  Persons  other  than 
the  registrant  may  continue  to  sell  or 
distribute  the  existing  stocks  of  any 
product  listed  in  Table  1  or  2  that  bears 
instructions  for  any  of  the  agricultural 
uses  identified  in  List  1  after  the 
effective  date  of  the  cancellation  order. 
However,  it  is  lawful  to  ship  such  stocks 
for  export  consistent  with  the 
requirements  of  section  17  of  FIFRA,  or 
to  properly  dispose  of  the  existing 
stocks  in  accordance  with  all  applicable 
law. 

2.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  outdoor 
non-agricultural  sites.  The  distribution 
or  sale  of  existing  stocks  by  the 
registrant  of  any  product  listed  in  Table 
1  or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  will  not 
be  lawful  under  FIFRA  1-year  after  the 
effective  date  of  the  cancellation  order. 
Persons  other  than  the  registrant  may 
continue  to  sell  or  distribute  the  existing 
stocks  of  any  product  listed  in  Table  1 
or  2  that  bears  instructions  for  use  on 
outdoor  non-agricultural  sites  after  the 
effective  date  of  the  cancellation  order. 
However,  it  is  lawful  to  ship  such  stocks 

for  export  consistent  with  the 

requirements  of  section  17  of  FIFRA,  or 
to  properly  dispose  of  the  existing 
stocks  in  accordance  with  all  applicable 
law. 

3.  Distribution  or  sale  of  products 
bearing  instructions  for  use  on  indoor 
sites.  The  distribution  or  sale  of  existing 
stocks  by  the  registrant  of  any  product 
listed  in  Table  1  or  2  that  bears 
instructions  for  use  at  or  on  any  indoor 
sites  (except  mushroom  houses),  shall 
not  be  lawful  under  FIFRA  as  of  the 
effective  date  of  the  cancellation  order, 
except  for  shipping  stocks  for  export 
consistent  with  the  requirements  of 
section  17  of  FIFRA,  or  properly 
disposing  of  the  existing  stocks  in 
accordance  with  all  applicable  law. 

4.  Retail  and  other  distribution  or  sale 
of  existing  stock  of  products  for  indoor 
use.  The  distribution  or  sale  of  existing 
stocks  by  any  person  other  than  the 
registrants  of  products  listed  in  Table  1 
or  2  bearing  instructions  for  any  indoor 
uses  except  mushroom  houses  will  not 
be  lawful  under  FIFRA  after  December 
31,  2002,  except  for  shipping  stocks  for 
export  consistent  with  the  requirements 
of  section  17  of  FIFRA.  or  properly 
disposing  of  the  existing  stocks  in 
accordance  with  all  applicable  law. 

5.  I7se  of  existing  stocks.  EPA  intends 
to  permit  the  use  of  existing  stocks  of 
products  listed  in  Table  1  or  2  imtil 
such  stocks  are  exhausted,  provided 
such  use  is  in  accordance  with  the 
existing  labeling  of  that  product. 
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Reregistration  Division.  Office  of  Pesticide 
Pmgrams. 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0236;  FRL-71M-1] 

Notice  of  Filing  a  Pesticide  Petition  To 
Estal>llsh  a  Tolerance  for  a  Certain 
Pesticide  Ctwmlcal  in  or  on  Food 

AGENCY:  Environmental  Protection 
Agency  (EPA). 

action:  Notice. 

SUMMARY:  This  notice  announces  the 
initial  filing  of  a  pesticide  petition 
proposing  the  establishment  of 
regulations  for  residues  of  a  certain 
pesticide  chemical  in  or  on  various  food 
commodities. 

DATES:  Comments,  identified  by  docket 
ID  number  OPP-2002-0236  must  be 
received  on  or  before  October  11,  2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided  in  Unit  I.C.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPP-2002-0236  in  the  subject  line  on 
the  first  page  of  yoiu'  response. 

FOR  FURTHER  INFORMATKW  CONTACT:  By 
mail:  Jim  Tompkins,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW.. 
Washington,  DC  20460;  telephone 
number:  (703)  305-5704;  and  e-mail 
address:  tompkins.jim@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

L  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  affected  by  this  action  if 
you  are  an  agricultural  producer,  food 
manufacturer  or  pesticide  manufacturer. 
Potentially  affected  categories  and 
entities  may  include,  but  are  not  limited 
to: 
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Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  docimients  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
docimient,  on  the  Home  Page  select 
"Laws  and  Regulations"  and  then  look 
up  the  entry  for  this  document  under 
the  "Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  ofBcial  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0236.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  confidenticd  business 
information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integritv 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 


#2. 1921  Jefferson  Davis  Highway, 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703) 305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0236  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Suomit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington,  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0236.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 


Information  not  marked  confidential 
will  be  included  in  the  pubfic  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  identified 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Commen  ts  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

7.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  What  Action  Is  the  Agency  Taking? 

EPA  has  received  a  pesticide  petition 
as  follows  proposing  the  establishment 
and/ or  amendment  of  regulations  for 
residues  of  a  certain  pesticide  chemical 
in  or  on  various  food  commodities 
imder  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a.  EPA  has  determined  that 
this  petition  contains  data  or 
information  regarding  the  elements  set 
forth  in  section  408(d)(2);  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  rules  on  the  petition. 

List  of  Subjects 

Environmental  protection, 
Agricultural  commodities.  Feed 
additives.  Food  additives,  Pesticides 
and  pests,  Reporting  and  recordkeeping 
requirements. 

Dated:  August  30.  2002. 
Debra  Edwards, 

Acting  Director.  Registration  Division,  Office 
of  Pesticide  Programs. 

Summary  of  Petition 

The  petitioner  summary  of  the 
pesticide  petition  is  printed  below  as 
required  by  section  408(d)(3)  of  the 
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FFDCA.  The  summary  of  the  petition 
was  prepared  by  the  petitioner  and 
represents  the  view  of  the  petitioner. 
EPA  is  publishing  the  petition  simmiary 
verbatim  without  editing  it  in  any  way. 
The  petition  summary  annoimces  the 
availability  of  a  description  of  the 
analytical  methods  available  to  EPA  for 
the  detection  and  measurement  of  the 
pesticide  chemical  residues  or  an 
explanation  of  why  no  such  method  is 
needed. 

BASF  Corporation 

PP2F4075 

EPA  has  received  a  pesticide  petition 
(2F4075)  from  BASF  Corporation,  P.O. 
Box  13528,  Research  Triangle  Park,  NC 
2770^3528  proposing,  pursuant  to 
section  4Q8(d)  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a(d),  to  amend  40  CFR  part 
180  by  establishing  a  tolerance  for 
residues  of  sethoxydim,  2-[l- 
(ethoxyimino)butyl]-5-[2- 
(ethylthio)propyl]-3-hydroxy-2- 
cyclohexen-1-one  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety  (calculated  as  the  herbicide)  in 
or  on  the  raw  agricultiual  commodity 
(RAC)  com.  sweet  (K+CHR  at  0.4  part 
per  inillion  (ppm);  com,  sweet,  forage  at 
3.0  ppm;  com,  sweet,  stover  at  3.5  ppm; 
milk  at  0.5  ppm;  cattie,  meat  byproiduct, 
at  1.0  ppm;  goat,  meat  byproduct  at  1.0 
ppm;  hog.  meat  byproduct  at  1.0  ppm; 
hofse,  meat  byproduct  at  1.0  ppm;  and 
sheep,  meat  by  product  at  1.0  ppm.  EPA 
has  determined  that  the  petition 
contains  data  or  information  regarding 
the  elements  set  forth  in  section 
•  408(d)(2)  of  the  FFDCA;  however,  EPA 
has  not  fully  evaluated  the  sufficiency 
of  the  submitted  data  at  this  time  or 
whether  the  data  support  granting  of  the 
petition.  Additional  data  may  be  needed 
before  EPA  ndes  on  the  petition. 

A.  Residue  Chemistry 

1.  Plant  metabolism.  The  qualitative 
natiire  of  the  residues  in  plants  and 
animals  is  adequately  understood  for 
the  purposes  of  registration. 

2.  Analytical  method.  Analytical 
methods  for  detecting  levels  of 
sethoxydim  and  its  metabolites  in  or  on 
food  with  a  limit  of  detection  that 
allows  monitoring  of  food  with  residues 
at  or  above  the  levels  set  in  these 
tolerances  were  submitted  to  EPA.  The 
proposed  analytical  method  involves 
extraction,  partition,  and  clean-up. 
Samples  are  then  analyzed  by  gas 
chromatography  with  sulfur-specific 
flame  photometric  detection.  The  limit 
of  quantitation  is  0.05  ppm. 

3.  Magnitude  of  residues.  Sweet  com 
at  14  locations  throughout  the  major 


sweet  corn-growing  regions  of  the 
United  States  were  treated  with  Poast 
herbicide,  in  order  to  determine  the 
magnitude  of  the  residue  in  or  on  sweet 
com  RAC  samples.  The  applications 
were  applied  over  the  top  of  the 
"sethoxydim-resistant"  hybrid  com 
plants  at  the  target  rate  of  0.3  poimds 
active  ingredient  per  acre  (lb  ai/A)  in 
two  sequential  applications,  for  a 
maximum  seasonal  rate  of  0.6  lb  ai/A. 
There  was  a  10-day  target  interval 
between  applications,  with  the  last 
application  ocouring  30  days  prior  to 
the  anticipated  besh  com  harvest  date. 

Fresh  com,  forage,  and  stover  samples 
were  analyzed  by  common  moiety 
methods  that  determine  both  parent 
plus  metabolites.  The  highest  individual 
total  residues  as  parent  equivalent  for 
fresh  com,  forage,  and  stover  were  0.36, 
2.67,  and  3.32  ppm,  respectively.  The 
residue  decline  site  showed  trends  in 
decreasing  residues  with  increasing  pre- 
harvest  intervals  (PHI)  in  fresh  com  and 
forage.  There  was  no  decline  trend  for 
stover  as  residues  remained  somewhat 
consistent  through  the  71-91  DALA 
sampling. 

B.  Toxicological  Profile 

1.  Acute  toxicity.  Based  on  the 
available  acute  toxicity  data, 
sethoxydim  does  not  pose  any  acute 
dietary  risks.  A  summary  of  the  acute 
toxicity  studies  follows: 

i.  Acute  oral  toxicity,  rat.  Toxicity 
Category  ID;  lethal  dose  (LDso)  =  3,125 
milligrams/kilogram  (mg/kg)  (male), 
2,676  mg/kg  (female). 

ii.  Acute  dermal  toxicity,  rat.  Toxicity 
Category  HI;  LDjo  >5,000  mg/kg  (male 
and  female). 

iii.  Acute  inhalation  toxicity,  rat. 
Toxicity  Category  HI;  lethal 
concentration  (LCso)  (4-hour)  =  6.03 
mg/L  (male),  6.28  mg/L  (female). 

iv.  Primary  eye  irritation,  rabbit. 
Toxicity  Category  IV;  no  irritation. 

V.  Primary  dermal  irritation,  rabbit. 
Toxicity  Category  IV;  no  irritation. 

vi.  Dermal  sensitization,  guinea  pig. 
Waived  because  no  sensitization  was 
seen  in  guinea  pigs  dosed  with  the  end- 
use  product  Poast  (18%  a.i.). 
j2.  Genotoxicity.  Ames  assays  were 
negative  for  gene  mutation  in 
SdHflonella  typhimurium  strains  TA98, 
TAIOO.  TA1535,  and  TA  1537,  with  and 
without  metabolic  activity. 

A  Chinese  hamster  bone  marrow 
cjrtogenetic  assay  was  negative  for 
structural  chromosomal  aberrations  at 
doses  up  to  5,000  mg/kg  in  Chinese 
hamster  bone  marrow  cells  in  vivo. 

Recombinant  assays  and  forward 
mutations  tests  in  Bacillus  subtilis, 
Escherichia  coli,  and  S.  typhimurium 
were  all  negative  for  genotoxic  effects  at 


concentrations  of  greater  than  or  equal 
to  100%. 

3.  Reproductive  and  developmental 
toxicity.  A  developmental  toxicity  study 
in  rats  fed  dosages  of  0.  50, 180,  650, 
and  1 ,000  mg/kg/day  with  a  maternal  no 
observed  adverse  effect  level  (NOAEL) 
of  180  mg/kg/day  and  a  maternal  lowest 
observed  adverse  effect  level  (LOAEL)  of 
650  mg/kg/day  (irregular  gait,  decreased 
activity,  excessive  salivation,  and 
anogenital  staining);  and  a 
developmental  NOAEL  of  180  mg/kg/ 
day,  and  a  developmental  LOAEL  of  650 
mg/kg/day  (21  to  22%  decrease  in  fetal 
weights,  filamentous  tail,  and  lack  of 
tail  due  to  the  absence  of  sacral  and/ or 
caudal  vertebrae,  and  delayed 
ossification  in  the  hyoids,  vertebral 
centrum  and/or  transverse  processes, 
stemebrae  and/or  metatarsals,  and 
pubes). 

A  developmental  toxicity  study  in 
rabbits  fed  doses  of  0,  80, 160,  320,  and 
400  mg/kg/day  with  a  maternal  NOAEL 
of  320  mg/kg/day  and  a  maternal 
LOAEL  of  400  mig/kg/day  (37% 
reduction  in  body  weight  gain  without 
significant  differences  in  group  mean 
body  weights  and  decreased  food 
consumption  during  dosing);  and  a 
developmental  NOAEL  greater  than  400 
mg/kg/day  highest  dose  tested  (HTD). 

A  2-generaUon  reproduction  study 
with  rats  fed  diets  containing  0, 150, 
600,  and  3,000  ppm  (approximately  0, 
7.5,  30,  and  150  mg/kg/day)  with  no 
reproductive  effects  observed  under  the 
conditions  of  the  study. 

4.  Subchronic  toxicity.  A  21 -day 
dermal  study  in  rabbits  with  a  (NOAEL) 
of  >1,000  mg/kg/day  (limit  dose).  The 
only  dose-related  finding  was  slight 
epidermal  hyperplasia  at  the  dosing  site 
in  nearly  all  males  and  females  dosed  at 
1 ,000  mg/kg/day.  This  was  probably  an 
adaptive  response. 

5.  Chronic  toxicity.  A  summary  of  the 
chronic  toxicity  studies  follows. 

i.  A  1-year  feeding  study  with  dogs 
fed  diets  containing  0,  8.86/9.41,  17.5/ 
19.9,  and  110/129  mg/kg/day  (males/ 
females)  with  a  NOAEL  of  8.86/9.41  mg/ 
kg/day  (males/females)  based  on 
equivocal  anemia  in  male  dogs  at  the 
17.5-mg/kg/day  dose  level. 

ii.  A  2-year  chronic  feeding/ 
carcinogenicity  study  with  mice  fed 
diets  containing  0,  40, 120,  360.  and 
1,080  ppm  (equivalent  to  0,  6,  18.  54. 
and  162  mg/kg/day)  with  a  systemic 
NOAEL  of  120  ppm  (18  mg/kg/day) 
based  on  non-neoplastic  liver  lesions  in 
male  mice  at  the  360  ppm  (54  mg/kg/ 
day)  dose  level.  There  were  no 
carcinogenic  effects  observed  under  the 
conditions  of  the  study.  The  maximum 
tolerated  dose  (MTD)  was  not  achieved 
in  female  mice. 
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iii.  A  2-year  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  2,  6,  and  18  mg/kg/day 
with  a  systemic  NOAEL  greater  than  or 
equal  to  18  mg/kg/day  HDT.  There  were 
no  carcinogenic  effects  observed  under 
the  conditions  of  the  study.  This  study 
was  reviewed  under  current  guidelines 
and  was  found  to  be  unacceptable 
because  the  doses  used  were  insufficient 
to  induce  a  toxic  response  and  an  MTD 
was  not  achieved. 

iv.  A  second  chronic  feeding/ 
carcinogenic  study  with  rats  fed  diets 
containing  0,  360,  and  1,080  ppm 
(equivalent  to  18.2/23.0.  and  55.9/71.8 
mg/kg/day  (males/females).  The  dose 
levels  were  too  low  to  elicit  a  toxic 
response  in  the  test  animals  and  failed 
to  achieve  an  MTD  or  define  a  LOAEL. 
Slight  decreases  in  body  weight  in  rats 
at  the  1,080  ppm  dose  level,  although 
not  biologically  significant,  support  a 
free-standing  NOAEL  of  1,080  ppm 
(55.9/71.8  mg/kg/day  (males/females)). 
There  were  no  carcinogenic  effects 
observed  under  the  conditions  of  the 
study. 

6.  Animal  metabolism.  In  a  rat 
metabolism  study,  excretion  was 
extremely  rapid  and  tissue 
accumulation  was  negligible. 

7.  Metabolite  toxicology.  As  a 
condition  to  registration,  BASF  had 
been  asked  to  submit  additional 
toxicology  studies  for  the  hydroxy- 
metabolites  of  sethoxydim.  EPA  agreed 
with  BASF's  recommendation  to  use  the 
most  abundant  metabolite,  5-OH-MS02. 
as  surrogate  for  all  metabolites.  Based 
on  these  data,  it  was  concluded  that  the 
toxicological  potency  of  the  plant 
hydroxy-metabolites  is  likely  to  be  equal 
or  less  than  that  of  the  parent 
compound.  The  tolerance  expression  for 
sethoxydim  and  its  metabolites 
containing  the  2-cyclohexen-l-one 
moiety,  measured  as  parent.  Hence,  the 
hydroxy-metabolites  are  figured  into  all 
tolerance  calculations. 

8.  Endocrine  disruption.  No  specific 
tests  have  been  performed  with 
sethoxydim  to  determine  whether  the 
chemical  (pay  have  an  effect  in  humans 
that  is  similar  to  an  effect  produced  by 
naturally-occurring  estrogen  or  other 
endocrine  effects. 

C.  Aggregate  Exposure 

1.  Dietary  exposure.  For  purposes  of 
assessing  the  potential  dietary  exposure, 
BASF  has  estimated  aggregate  exposure 
based  on  the  Theoretical  Maximum 
Residue  Contribution  (TMRC)  from 
existing  and  pending  tolerances  for 
sethoxydim.  (The  TMRC  is  a  "worst 
case"  estimate  of  dietary  exposure  since 
it  is  assumed  that  100%  of  all  crops  for 
which  tolerances  are  established  are 


treated  and  that  pesticide  residues  are  at 
the  tolerance  levels.) 

i.  Food.  The  TMRC  from  existing 
tolerances  for  the  overall  U.S. 
population  is  estimated  at 
approximately  44%  of  the  RfD.  BASF 
estimates  indicate  that  dietary  exposiu-e 
will  not  exceed  the  RfD  for  any 
population  subgroup  for  which  EPA  has 
data.  This  exposure  assessment  relies  on 
very  conservative  assumptions  100%  of 
crops  will  contain  sethoxydim  residues 
and  those  residues  would  be  at  the  level 
of  the  tolerance  which  results  in  an 
overestimate  of  human  exposure. 

ii.  Drinking  water.  Based  on  the 
available  studies  submitted  to  EPA  for 
assessment  of  environmental  risk,  BASF 
does  not  anticipate  exposures  to 
residues  of  sethoxydim  in  drinking 
water.  There  is  no  established 
Maximum  Concentration  Level  (MCL) 
for  residues  of  sethoxydim  in  drinking 
water  under  the  Safe  Drinking  Water 
Act  (SDWA). 

2.  Non-dietary  exposure.  BASF  has 
not  estimated  non-occupational 
exposure  for  sethoxydim.  Sethoxydim  is 
labeled  for  use  by  homeowners  on  and 
around  the  following  use  sites:  Flowers, 
evergreens,  shrubs,  trees,  fruits, 
vegetables,  ornamental  groundcovers, 
and  bedding  plants.  Hence,  the  potential 
for  non-occupational  exposure  to  the 
general  population  exists.  However, 
these  use  sites  do  not  appreciably 
increase  exposure.  Protective  clothing 
requirements,  including  the  use  of 
gloves,  adequately  protect  homeowners 
when  applying  the  product.  The 
product  may  only  be  applied  through 
hose-end  sprayers  or  tank  sprayers  as  a 
0.14%  solution.  Sethoxydim  is  not  a 
volatile  compound  so  inhalation 
exposure  during  and  after  application 
would  be  negligible.  Dermal  exposure 
would  be  minimal  in  light  of  the 
protective  clothing  and  the  low 
application  rate.  According  to  BASF, 
post-treatment  (re-entry)  exposure 
would  be  negligible  for  these  use  sites 
as  contact  with  treated  surfaces  would 
be  low.  BASF  concludes  that  the 
potential  for  non-occupational  exposiire 
to  the  general  population  is 
insignificant. 

D.  Cumulative  Effects 

BASF  also  considered  the  potential 
for  cumulative  effects  of  sethoxydim 
and  other  substances  that  have  a 
common  mechanism  of  toxicity.  BASF 
is  aware  of  one  other  active  ingredient 
which  is  structurally  similar,  clethodim. 
However,  BASF  believes  that 
consideration  of  a  common  mechanism 
of  toxicity  is  not  appropriate  at  this 
time.  BASF  does  not  have  any  reliable 
information  to  indicate  that  toxic  effects 


produced  by  sethoxydim  would  be 
cumulative  with  clethodim  or  any  other 
chemical;  thus,  BASF  is  considering 
only  the  potential  risks  of  sethoxydim  in 
its  exposure  assessment. 

E.  Safety  Determination 

1.  U.S.  population — Reference  dose 
(RfD).  Using  the  conservative  exposure 
assumptions  described  above,  BASF  has 
estimated  that  aggregate  exposure  to 
sethoxydim  will  utilize  44%  of  the  RfD 
for  the  U.S.  population.  EPA  generally 
has  no  concern  for  exposures  below 
100%  of  the  RfD.  Therefore,  based  on 
the  completeness  and  reliability  of  the 
toxicity  data,  and  the  conservative 
exposure  assessment,  BASF  concludes 
that  there  is  a  reasonable  certainty  that 
no  harm  will  result  from  aggregate 
exposure  to  residues  of  sethoxydim, 
including  all  anticipated  dietary 
exposiure  and  all  other  non-occupational 
exposures. 

2.  Infants  and  children — i. 
Developmental  toxicity.  Developmental 
toxicity  was  observed  in  a 
developmental  toxicity  study  using  rats 
but  was  not  seen  in  a  developmental 
toxicity  study  using  rabbits.  In  the 
developmental  toxicity  study  in  rats,  a 
maternal  NOAEL  of  180  mg/kg/day  and 
a  maternal  LOAEL  of  650  mg/kg/day 
(irregular  gait,  decreased  activity, 
excessive  salivation,  and  anogenital 
staining)  was  determined.  A 
developmental  NOAEL  of  180  mg/kg/ 
day  and  a  developmental  LOAEL  of  650 
mg/kg/day  (21  to  22%  decrease  in  fetal 
weights,  filamentous  tail  and  lack  of  tail 
due  to  the  absence  of  sacral  and/or 
caudal  vertebrae,  and  delayed 
ossification  in  the  hyoids,  vertebral 
centrum  and/or  transverse  processes, 
stemebrae  and/or  metatarsals,  and 
pubes).  Since  developmental  effects 
were  observed  only  at  doses  where 
maternal  toxicity  was  noted,  the 
developmental  effects  observed  are 
believed  to  be  secondary  effects 
resulting  from  maternal  stress. 

ii.  Reproductive  toxicity.  A  2- 
generation  reproduction  study  with  rats 
fed  diets  containing  0,  150,  600,  and 
3,000  ppm  (approximately  0,  7.5,  30, 
and  150  mg/kg/day)  produced  no 
reproductive  effects  during  the  course  of 
the  study.  Although  the  dose  levels 
were  insufficient  to  elicit  a  toxic 
response,  the  Agency  has  considered 
this  study  usable  for  regulatory 
purposes  and  has  established  a  free- 
standing NOAEL  of  3,000  ppm 
(approximately  150  mg/kg/day)  (60  FR 
13941). 

iii.  Reference  dose.  Based  on  the 
demonstrated  lack  of  significant 
developmental  or  reproductive  toxicity, 
BASF  believes  that  the  RfD  used  to 


assess  safety  to  children  should  be  the 
same  as  that  for  the  general  population, 
0.09  mg/kg/day.  Using  the  conservative 
exposure  assumptions  described  above, 
BASF  has  concluded  that  the  most 
sensitive  child  population  is  that  of 
children  ages  1  to  6.  BASF  calculates 
the  exposure  to  this  group  to  be 
approximately  95%  of  the  RfD  for  all 
uses  (including  those  proposed  in  this 
document).  Based  on  ^e  completeness 
and  reliability  of  the  toxicity  data  and 
the  conservative  exposure  assessment, 
BASF  concludes  that  there  is  a 
reasonable  certainty  that  no  harm  will 
result  to  infants  and  children  bom 
aggregate  exposure  to  the  residues  of 
sethoxydim,  including  all  anticipated 
dietary  exposure  and  all  other  non- 
occupational exposures. 

F.  International  Tolerances 

There  are  no  Codex  or  Mexican 
maximimi  residue  limits  or  tolerances 
for  sethoxydim  on  sweet  com.  There  is 
a  Canadian  tolerance  on  com  of  0.5  ppm 
for  sethoxydim  and  metabolites 
containing  the  cyclohex-2-enone  moiety 
expressed  as  sethoxydim. 

[FR  Doc.  02-23088  Filed  9-10-^)2;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0092;  FRL-7184-4] 

List  of  Pests  Of  Significant  Public 
Health  Importance;  Notice  of 
Avaiiabiiity 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  This  notice  identifies  pests  of 
significant  public  health  importance. 
Section  28(d)  of  the  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
requires  EPA,  in  coordination  with,  the 
U.S.  Department  of  Health  and  Human 
Services  (HHS),  and  U.S.  Department  of 
Agriculture  (USD A),  to  identify  pests  of 
significant  public  health  importance 
and,  in  coordination  with  the  Public 
Health  Service,  to  develop  and 
implement  programs  to  improve  and 
facilitate  the  safe  and  necessary  use  of 
chemical,  biological,  and  other  methods 
to  combat  and  control  such  pests  of 
public  health  importance.  Issuance  of 
this  list  fulfills  the  requirement  of 
FIFRA  section  28(d)  to  identify  pests  of 
significant  public  health  importance  as 
a  part  of  this  process. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robyn  Rose,  Biopesticides  and  Pollution 
Prevention  Division  (7511C),  Office  of 


Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460r 
telephone  number:  (703)  308-9581;  fax 
number:  (703)  308-7026;  e-mail  address: 
rose.robyn@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

/This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  those  persons  who  are  or 
may  be  required  to  conduct  testing  of 
chemical  substances  imder  the  Federal 
Food,  Drug,  and  Cosmetic  Act  (FFDCA), 
or  FIFRA.  Since  other  entities  may  also 
be  interested,  the  Agency  has  not 
attempted  to  describe  all  the  specific 
entities  that  may  be  affected  by  this 
action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  considt  the  person 
listed  imder  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Dociunents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/.  To  access 
information  about  OPP-2  202-0092,  go 
directly  to  the  Home  Page  for  the  Office 
of  Pestice  Programs  (OPP)  at  http:// 
www.epa.gov/pesticides,  and  select 
"pesticide  registration  notices." 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0092.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docimients  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 


electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  CrystalMall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

n.  What  Guidance  Does  This  Pesticide 
Reregistration  (PR)  Notice  Provide? 

The  publication  of  the  list  does  not 
affect  the  regulatory  status  of  any 
registration  or  application  for 
registration  of  any  pesticide  product. 
The  list  does  not,  by  itself,  determine 
whether  a  pesticide  product  might  be 
considered  a  "public  health  pesticide" 
as  that  term  is  used  in  FIFRA.  That 
term,  as  defined  in  FIFRA  section  2(nn), 
requires  consideration  of  the  context  of 
the  pesticide  use,  including  minor  use 
status  and  use  of  the  pesticide  in  public 
health  control  programs.  Determining 
whether  a  pesticide  is  a  public  health 
pesticide  is  beyond  the  scope  of  the  PR 
Notice. 

Compilation  of  the  list  was  a 
cooperative  effort  by  HHS.  USDA,  and 
EPA.  EPA  coordinated  the  review  by 
experts  in  public  health  and/or 
pesticide  use  patterns  to  compile  this 
list.  No  person  is  required  to  take  any 
action  in  response  to  this  notice. 

This  PR  Notice  was  developed  from  a 
draft  document  by  the  same  title  that 
was  released  for  public  comment  on 
May  29,  2000  (65  FR  16615)  {FRL-6498- 
2).  The  Agency  received  comments  from 
various  organizations.  Commenters 
offered  recommendations  for  improving 
the  document.  All  comments  were 
evaluated  and  considered  by  the 
Agency.  This  revised  version  embodies 
some  of  the  recommendations  of  the 
commenters.  A  summary  of  the  public 
comments,  as  well  as  the  Agency's 
response  to  the  comments,  is  being 
made  available  as  described  in  Unit 
l.B.2. 

m.  Do  PR  Notices  Contain  Binding 
Requirements? 

The  PR  Notice  discussed  in  this 
notice  is  intended  to  provide  guidance 
to  EPA  personnel,  decision  makers,  and 
to  pesticide  registrants.  While  the 
requirements  in  the  statutes  and  Agency 
regulations  are  binding  on  EPA  and  the 
applicants,  the  PR  Notice  is  not  binding 
on  either  EPA  or  pesticide  registrants, 
and  EPA  may  depart  from  the  guidance 
where  circumstances  warrant  and 
without  prior  notice.  Likewise,  pesticide 
registrants  may  assert  that  the  guidance 
is  not  appropriate  generally  or  not 
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applicable  to  a  specific  pesticide  or 
situation. 

List  of  Subjects 

Environmental  protection, 
Administrative  practice  procedure, 
Agricultural  commodities.  Pesticides 
and  pests. 

Dated:  August  3,  2002. 

Marcia  E.  Mulkey, 
Director.  Office  of  Pesticide  Programs. 
[FR  Doc.  02-22816  Filed  9-10-02;  8:45  am) 
BHJJNG  CODE  6S60-S0-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPPT-2002-0055;  FRL-7199-9] 

Certain  New  Chemicals;  Receipt  and 
Status  Information 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

summary:  Section  5  of  the  Toxic 
Substances  Control  Act  (TSCA)  requires 
any  person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e..  a  chemical  not  on 
the  TSCA  Inventory)  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSC,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a 
premanufacture  notice  (PMN)  or  an 
application  for  a  test  marketing 
exemption  (TME),  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  from  July  23,  2002  to 
August  23,  2002,  consists  of  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 
DATES:  Comments  identified  by  the 
docket  ID  number  OPPT-2002-0055 
and  the  specific  PMN  niunber  or  TME 
number,  must  be  received  on  or  before 
October  11,  2002. 
ADDRESSES:  Comments  may  be 
submitted  electronically,  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPLEMENTARY 
INFORMATION. 

FOR  FURTHER  INFORMATION  CONTACT: 
Barbara  Cimningham,  Acting  Director. 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 


Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001^-telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  As  such,  the  Agency  has  no( 
attempted  to  describe  the  specific 
entities  that  this  action  may  apply  to. 
Although  others  may  be  affected,  this 
action  applies  directly  to  the  submitter 
of  the  premanufacture  notices  addressed 
in  the  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  niunber 
OPPT-2002-0055.  The  official  public 
docket  consists  of  the  docimients 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Although  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
EPA  Docket  Center,  Rm.  Bl02-Reading 
Room,  EPA  West,  1301  Constitution 
Ave.,  NW.,  Washington,  DC.  The  EPA 
Docket  Center  is  open  from  8:30  a.m.  to 
4:30  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  EPA 
Docket  Center  Reading  Room  telephone 
number  is  (202)  566-1744  and  the 
telephone  number  for  the  OPPT  Docket, 
which  is  located  in  EPA  Docket  Center, 
is  (202)  566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
h  ttp://www.  epa  .gov/fedrgstr/. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 


access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  "search,"  then  key  in 
the  appropriate  docket  ID  nimiber. 

Certciin  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  in 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
aveulable  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  doctiment  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
docimient  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 

For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosure  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  comments  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 
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C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  and  specific  PKC^ 
number  or  TME  number  in  the  subject 
line  on  the  first  page  of  your  comment. 
Please  ensure  that  your  comments  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  conunents.  If  you 
wish  to  submit  CBI  or  inJFormation  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to 
submit  CBI  or  information  protected  by 
statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
unit,  EPA  recommends  that  you  include 
yoin  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  yoin 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  cannot  read  your  comment 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  comment  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  cannot  read  yoin 
comment  due  to  technical  difficiUties 
and  cannot  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directiy  to  EPA  Dockets 
at  http://www.epa.gov/edocket,  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select"  search,"  and  then  key  in 
docket  ID  number—  OPPT-2002-0055. 
The  system  is  an"  anon5mious  access" 
system,  which  means  EPA  will  not 
know  yoiir  identity,  e-mail  address,  or 
other  contact  information  imless  you 
provide  it  in  the  body  of  your  comment. 

ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0055 
and  PMN  Niunber  or  TME  Number.  In 


contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access"  system.  If  you 
send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send  your  comments  to: 
Document  Control  Office  (7407M), 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428, 1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0055 
and  PMN  Number  or  TME  Number.  The 
DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  To  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 


electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  technical  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  r*rovide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  and  the  specific 
PMN  number  you  are  commenting  on  in 
the  subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name,  date,  and  Federal  Register 
citation. 

n.  Why  is  EPA  Taking  This  Action? 

Section  5  of  TSCA  requires  any 
person  who  intends  to  manufacture 
(defined  by  statute  to  include  import)  a 
new  chemical  (i.e.,  a  chemical  not  on 
the  TSCA  Inventory  to  notify  EPA  and 
comply  with  the  statutory  provisions 
pertaining  to  the  manufacture  of  new 
chemicals.  Under  sections  5(d)(2)  and 
5(d)(3)  of  TSCA,  EPA  is  required  to 
publish  a  notice  of  receipt  of  a  PMN  or 
an  application  for  a  TME  and  to  publish 
periodic  status  reports  on  the  chemicals 
under  review  and  the  receipt  of  notices 
of  commencement  to  manufacture  those 
chemicals.  This  status  report,  which 
covers  the  period  bom  July  23,  2002  to 
August  23,  2002,  consists  of  the  PMNs 
and  TMEs,  both  pending  or  expired,  and 
the  notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period. 

m.  Receipt  and  Status  Report  for  PMNs 

This  status  report  identifies  the 
PMNs,  both  pending  or  expired,  and  the 
notices  of  commencement  to 
manufacture  a  new  chemical  that  the 
Agency  has  received  under  TSCA 
section  5  during  this  time  period.  If  you 
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are  interested  in  information  that  is  not  In  Table  I  of  this  unit,  EPA  provides  was  received  by  EPA;  the  projected  end 

included  in  the  following  tables,  you  the  following  information  (to  the  extent  date  for  EPA's  review  of  the  PMN;  the 

may  contact  EPA  as  described  in  Unit  II.     that  such  information  is  not  claimed  as  submitting  manufacturer;  the  potential 

to  access  additional  non-CBI  CBI)  on  the  PMNs  received  by  EPA  uses  identified  by  the  manufacturer  in 

information  that  may  be  available.  during  this  period:  the  EPA  case  number  the  PMN;  and  the  chemical  identity. 

assigned  to  the  PMN;  the  date  the  PMN 

1. 114  Premanufacture  Notices  Received  From:  07/23/02  to  08/23/02 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manulacturer/lmporter 


Use 


Chemical 


P-02-0844 
P-02-0845 

P-02-0846 
P-02-0847 
P-02-0848 
P-02-0849 
P-02-0850 
P-02-0851 

P-02-0852 
P-02-0853 
P-02-0854 
P-02-0855 
P-02-0856 
P-02-0857 
P-02-0858 
P-02-0859 
P-02-0860 

P-02-0861 

P-02-0862 

P-02-0863 
P-02-0864 
P-02-0865 

P-02-0866 

P-02-G867 

P-02-0868 

P-02-0869 

P-02-0870 

P-02-0871 
P-02-0872 


07/23/02 
07/23/02 

07/23/02 
07/23/02 
07/23/02 
07/23/02 
07/23/02 
07/23/02 

07/23/02 
07/23/02 
07/24/02 
07/24/02 
07/24/02 
07/24/02 
07/24/02 
07/24/02 
07/25/02 

07/25/02 

07/25/02 

07/25/02 
07/25/02 
07/25/02 

07/25/02 

07/25/02 

07/25/02 

07/25/02 

07/25/02 

07/25/02 
07/25/02 


10/21/02 
10/21/02 

10/21/02 
10/21/02 
10/21/02 
10/21/02 
10/21/02 
10/21/02 

10/21/02 
10/21/02 
10/22/02 
10/22/02 
10/22/02 
10/22/02 
10/22/02 
10/22/02 
10/23/02 

10/23/02 

10/23/02 

10/23/02 
10/23/02 
10/23/02 

10/23/02 

10/23/02 

10/23/02 
10/23/02 
10/23/02 


Solutia  Inc. 
CBI 


Geo  Specialty  Chemi- 
cals, Inc. 

Geo  Specialty  Chemi- 
cals, Inc. 

Dupont  Dow 
Elastomers,  L.L.C. 

DUfiont  Dow 
Elastomers,  L.L.C. 

Dupont  Dow 
Elastomers,  L.L.C. 

CBI 


CIBA  Specialty  Chemi- 
cals Corporation 
CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

CBI 

UOP  LLC 

UOP  LLC 

CBI 

3M 
3M 
3M 

Xerox  Corporation 

Xerox  Corporation 

Xerox  Corporation 
Xerox  Corporation 
3M 


10/23/02       3M 
10/23/02     i  Ashland  Inc. 


(S)  Resin  for  paints  and  coatings 

(S)  Ingredient  for  use  in  fragrances 
for  soaps,  detergents,  cleaners  and 
other  household  products 

(G)  Dispersants 

(G)  Dispersants 
(G)  Molding  resin 
(G)  Molding  resin 
(G)  Molding  resin 

(G)  Intermediate  for  chemical  used  as 

fertilizer  dust  control  coating  and 

agronomic  enhancement  product 
(S)  Photoacid  generator  for  resists  in 

semiconductor  and  display  mfg. 
(G)  Fertilizer  dust  control  coating  and 

agronomic  enhancement  product 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Component  of  coating  with  open 

use 
(G)  Intermediate  for  catalyst/catalyst 

support  for  petrochemical  and  hy- 

drocartwn  processing 
(S)  Intermediate  for  catalyst/catalyst 

support    for    petrochemical    proc- 
esses 
(S)  Moisture  cure  coating 

(S)  Chemical  intemediate 
(S)  Chemical  intermediate 
(S)  Chemical  intermediate 

(G)  Destructive  use(site  limited  inter- 
mediate) 

(G)  Open,  non-dispersive  use  as  a 
constituent  in  soiid.crayon  like  inks 
for  computer  printers 

(G)  Destructive  use(site  limited  inter- 
mediate) 

(G)  Destructive  use(site  limited  inter- 
mediate) 

(G) 

(S)  Chemical  intermediate 
(G)  Open,  dispersive-used  in  molding 
operations 


(G)  Hydroxyfunctional  acrylic  copoly- 
mer 
(G)  Plant  extract 


(G)  Sulfonated  naphthalene  conden- 
sate, calcium  salt 

(G)  Sulfonated  naphthalene  conden- 
sate, sodium  salt 

(G)  Fluoroalkene  copolymer 

(G)  Fluoroalkene  copolymer 
(G)  Fluoroalkene  copolymer 
(G)  Maiek:  acid  salt  copolymer 


(G)  Camphorsulfonate 

(G)  Maleic  acid  salt  copolymer 

(G)  Poly  (phosphate  and  cartraxylate) 

ester 
(G)  Poly  (phosphate  and  cartxixylate) 

ester 
(G)  Poly  (phosphate  and  cartx)xylate) 

ester 
(G)  Poly  (phosphate  and  cartx>xylate) 

ester 
(G)  Poly  (phosphate  and  cartraxylate) 

ester 
(G)  Poly  (phosphate  and  cartx>xylate) 

ester 
(G)  Silicoaluminophosphate  with  tem- 
plate 

(G)  Silico-titano-aluminophosphates 


(G)  Aliphatic  polyester  polyurethane 
polymer 

(G)  Fluoropolymer 

(G)  Fluoropolymeric  sulfonic  acid 

(G)  Perfluoro  alkoxy  acid  fluoride  de- 
rivative 

(G)  Substituted  anthraquinone 

(G)  Substituted  anthraquinone 


(G)  Substituted  anthraquinone 

(G)  Substituted  anthraquinone 

(G)    Perfluorinated   difunctional   ackJ 

fluoride 
(G)  Fluoropolymeric  sulfonic  acid  salt 
(G)  Unsaturated  polyester 
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I.  114  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  07/23/02  TO  08/23/02— Continued 


Case  No. 


P-02-0873 
P-02-0874 


P-02-0875 
P-02-0876 

P-02-0877 


P-02-0878 


P-02-0894 


P-02-0895 

P-02-0896 
P-02-0897 
P-02-0898 

P-02-0899 

P-02-0900 

P-02-0901 

P-02-0902 


Received 
Date 


07/26/02 
07/26/02 


P-02-O879 

07/30/02 

P-02-0880 

07/30/02 

P-02-0881 

07/30/02 

P-02-0882 

07/29/02 

P-02-0883 

07/30/02 

P-02-0884 

07/30/02 

P-02-OfiaS 

08/02/02 

P-02-0886 

08/02/02 

P-02-0887 

08/02/02 

P-02-0888 

08/02/02 

P-02-0889 

08/02/02 

P-02-O890 

08/02/02 

P-02-0891 

08/06/02 

P-02-0892 

08/07/02 

P-02-0893 

08/07/02 

07/26/02 
07/26/02 

07/26/02 


07/26/02 


08/09/02 


08/09/02 

08/09/02 
08/09/02 
08/09/02 

08/09/02 

08/09/02 

08/09/02 

08/09/02 


Projected 

Notk» 
End  Date 


10/24/02 


10/24/02 


10/24/02 
10/24/02 

10/24/02 


10/24/02 

10/28/02 
10/28/02 

10/28/02 
10/27/02 

10/28/02 
10/28/02 
10/31/02 

10/31/02 

10/31/02 

10/31/02 
10/31/02 


10/31/02 
11/04/02 


11/05/02 
11/05/02 

11/07/02 

11/07/02 

11/07/02 
11/07/02 
11/07/02 

11/07/02 

11/07/02 

11/07/02 

11/07/02 


Manufacturer/Importer 


Ashland  Inc.,  environ- 
mental health  and 
safety 

CBI 


Solutia  Inc. 
Xerox  Corporatk>n 

Xerox  Corporation 


Xerox  Corporatk)n 

CBI 
CBI 

CBI 
CBI 

3M  Company 
3M  Company 
CBI 

CBI 

CBI 

CBI 

Dainippon  ink  and 
Chemk^als,  Inc. 

BASF  Corporatk>n 
3M  Company 


CBI      . 
CBI 

Aoc  L.L.C. 

Reichhold,  Inc. 

CBI 
CBI 
CBI 

CBI 

CBI 

CBI 

CBI 


Um 


(G)  Polyurethane  prepolymer-mots- 
ture  curat)le  adtiesive  formulatk>n 
for  wood  bonding. 

(S)  Component  in  an  industrial  coat- 
ing. 


Chemical 


(S)  Wash  primer  for  metal  protection 

(G)  Destmctlve  use  (site  limited  inter- 
mediate) 

(G)  Open,  non-dispersive  use  as  a 
constituent  in  solid,  crayon  like  inks 
for  computer  printers 

(G)  Destructive  use  (site  limited  inter- 
mediate) 

(G)  An  open  non-dispersive  use 

(G)  Encapsulant  curative  for  open, 
non-dispersive  use 

(G)  Open,  non-dispersive  use. 

(S)  Color  retentkjn/laundry  detergent: 
wrinkle  reduction/fabric  spray 

(S)  Polymer  additive 

(S)  Intemnediate 

(G)  Raw  material  for  manufacturing  of 
photosensitive  material 

(G)  Open,  non-dispersive  use  in  en- 
ergy production 

(G)  Raw  material  for  manufacturing  of 
photoimaging  film 

(G)  Polishing  compound 

(S)  Binder  for  general  coatings 


(G)  Additive  for  adhesive  formulation 
(S)  Cure  catalyst 


(G)  Flame/fire  retardant  -  open,  non- 
dispersive  use 
(G)  Inkjet  ink 


(S)  Polyester  component  for  gekx>at 
resin  for  spray  up  of  fit)erglass  rein- 
forced and  non-reinforced  plastk:s 
parts 

(S)  Binder  of  general  coatings 


(G)  Chemk:al  intermediate 
(G)  Paint  additive 
(S)  Printing  ink  resin 

(S)  Printing  ink  resin 

(S)  Printing  ink  resin 

(S)  Printing  ink  resin 

(S)  Printing  ink  resin 


(G)  Polyurethane  prepolymer 


(S)  Hexanedk)»c  ackl,  polymer  with 
2,2-dimethyl-1 ,3-propanedk>l.  1 ,2- 
ethanediamine,  1 ,6-hexanediol,  3- 
hydroxy-2-(hydroxyTnethyl)-2- 
methylpropanotc  ack)  and  1,1- 
methylenet«s(4- 

isocyanatocyclohexane],  compound 
with  nu,nu-diethylethanamine 

(G)  Modified  phenoxy  resin  dispersion 

(G)  Pyridone 

(G)  Substituted  pyridone 


(G)  Dimer  ester 

(G)  Alkryclk:  hydrocartwn  resin 

(G)  Castor  oil,  mixed  esters  with  car- 
boxylc  acid  anhydrides 

(G)  Silated  acrylk:  resin 

(G)  Aminosilrcone  polyettier  copoly- 
mer 

(G)  Fluorochemical  polyrT>er 

(G)  Alkylethoxylate  derivative 

(G)  Disubstituted  cresol 

(G)    Imklazoline    derivative,    reaction 

products  with  polybask:  acid 
(G)  Phosphine  oxide  derivative 

(G)  Ammonium  amps  homopolymer 
(S)   Formaldehyde,    polymer   with   6- 
phenyl-1 ,3,5-triazine-2,4-diamine, 
isobutylated 
(G)  Aikoxylated  aliphatic  alcohol 
(S)  Phosphonium, 

triphenyl(phenylmethyl)-,    salt    with 
1 ,1 ,2,2,3,3,4,4,4-nonafluoro-nu- 
methyl-1-butanesulfonamide  (11) 
(G)  Phosphoric  acid  monoamine  salt 

(G)  /^monium  sodium  salt  of  sub- 
stituted copper  phthakx:yanine  de- 
rivative 

(S)  1 ,3-benzenedKartx>xylic  ackj. 
polymer  with  2,2-dimethyl-1,3- 
propanedk)l,  2-ethyl-2- 

(hydroxymethyl)-l  ,3-propanedk)l 
and  2,5-furandione 

(G)  Amine  salt  of  cartx)xylated  epoxy 
ester  polymer,  with  fatty  ackjs  and 
alkyloxylated  alkyl  ester. 

(G)  Polyester  polyol 

(G)  Polyurethane 

(G)  Ester  of  ackJ  modified  hydro- 
cartx>n  resin 

(G)    Ester   of 
cartx}n  resin 

(G)    Ester    of 
cart>on  resin 

(G)    Ester   of 
cartxKi  resin 

(G)    Ester   of 
cartwn  resin 


acid  modified  hydro- 
acid  nxxJifJed  hydro- 
acid  modified  hydro- 
acid  modified  hydro- 
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1. 114  Premanufacture  Notices  Received  From:  07/23/02  to  08/23/02— Continued 


Case  No. 

Received 
Date 

Projected 
Notice 

Manufacturer/Importer 

Use 

Chemical 

End  Date 

P-02-0903 

08/09/02 

11/07/02 

CBI 

(S)  Printing  ink  resin 

(G)  Ester  of  acid  modified  hydro- 
carbon resin 

P-€QrO90A 

08/12/02 

11/10/02 

CBI 

(G)  Component  of  an  odorant  com- 
position for  highly  dispersive  appli- 
cations 

(G)  Substituted  alkenone 

P-02-0905 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 
mours and  Com- 
pany, Inc. 

(G)    Intermediate-closed    non-disper- 
sive use 

(G)  Aromatic  polyester  polyol 

P-02-0906 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 
mours and  Com- 
pany, Inc. 

(G)    Intermediate-closed    non-disper- 
sive use 

(G)  Aromatic  polyester  polyol 

P-CI2-0907 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 
mours and  Com- 
pany, Inc. 

(G)    Intermediate-closed    non-disper- 
sive use 

(G)  Aromatic  polyester  polyol 

P-02-0908 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 
mours and  Com- 
pany, Inc. 

(G)    Intermediate-closed    non-disper- 
sive use 

(G)  Aromatic  polyester  polyol 

P-02-0909 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 
mours and  Com- 
pany, Inc. 

(G)    Intermediate-closed    non-disper- 
sive use 

(G)  Aromatic  polyester  polyol 

P-02-0910 

08/12/02 

11/10/02 

E.I.  Dupont  De  Ne- 

(G)   Intermediate-closed    non-disper- 

(G) Aromatic  polyester  polyol 

■3- 

mours  and  Com- 
pany, Inc. 

sive  use 

P-02-0911 

08/09/02 

11/07/02 

CIBA  Specialty  Chemi- 
cals Corporation 
USA  -  additives 

(S)  Photoacid  generator  for  resists  in 
semiconductor  and  display  mfg. 

(G)  Aromatic  compound 

P-02-0912 

08/13/02 

11/11/02 

CBI 

(G)  Raw  material 

(G)  Di-substituted  cyclic  alkane 

P-02-0913 

08/14/02 

11/12/02 

UBE  America  Inc. 

(S)   Raw  material  for  polyurethane; 
raw       material       for      acrylates/ 
methacrylates 

(S)  1,12-dodecanediol* 

P-02-0914 

08/13/02 

11/11/02 

CBI 

(G)    Photoresist   additive   [open/non- 
dispersive  use] 

(G)  Acrylic  polymer 

P-02-0915 

08/13/02 

11/11/02 

CBI 

(G)   Photoresist  additive   [open/non- 
dispersive  use] 

(G)  Acrylic  polymer 

P-02-0916 

08/14/02 

11/12/02 

Reichhold,  Inc. 

(S)  Intermediate 

(G)  Vegetable  fatty  acids,  polymer 
with  peroxide,  alkyt  acrylate, 
alkeneoic  acid  and  alkenylbenzene. 

P-02-0917 

08/14/02 

11/12/02 

Reichhold,  Inc. 

(S)  Stain  vehicle 

(G)  Vegetable  fatty  acids,  polymer 
with  peroxide,  alkyl  acrylate,  cyclic 
carboxylic  acid,  alkeneoic  acid, 
tetra  hydroxy  alkane  and 
alkenylbenzene. 

P-02-0918 

08/14/02 

11/12/02 

Reichhold,  Inc. 

(S)  Intermediate 

(G)  Vegetable  fatty  acids,  polymer 
with  cyclic  cartx>xylic  acid  and  tetra 
hydroxy  alkane. 

P-02-0919 

08/15/02 

11/13/02 

Ashland  Inc. 

(G)  Open,  dispersive-used  in  molding 
operations 

(G)  Unsaturated  polyester 

P-02-0920 

08/15/02 

11/13/02 

3M 

(S)  Additive 

(G)  Fluorochemical  ester 

P-02-0921 

08/15/02 

11/13/02 

CBI 

(G)     Open,     non-dispersive     (poly- 
urethane) 

(G)  Aliphatic  polyester-polyether  poly- 
urethane 

P-02-0922 

08/15/02 

11/13/02 

CBI 

(G)  Open,  non-dispersive  (resin) 

(G)  Urethane  acrylate  dispersion 

P-02-0923 

08/19/02 

11/17/02 

CBI 

(G)  Polymeric  admixture  for  concrete 

(G)  Essentially  linear  hydrocartran 
polymer  functionalized  with 
alkylamidoammonium  and 
alkylamidosulfonato  groups 

P-02-0924 

08/19/02 

11/17/02 

R.T.  Vanderbilt 
Compnay,  Inc. 

(S)  Accelerator  for  dry  rubber 

(S)          Tellurium,          tetrakis[bis(2- 
methylpropyl)carbamodithioato- 
kappa  s,  kappa  s']- 

P-02-0925 

08/19/02 

11/17/02 

R.T.  Vanderbilt 
Compnay.  Inc. 

(S)  Accelerator  for  dry  rubber 

(S)                                      Tellurium, 
tetrakis(dibulylcarbamothioato- 
kappa  s,  kappa  s')- 

P-02-0926 

08/19/02 

11/17/02 

R.T.  Vanderbilt 
Compnay,  Inc. 

(S)  Accelerator  for  dry  rubber 

(G)  Tellurium  dipentyldittiiocarbamate 

P-02-0927 

08/20/02 

11/18/02 

CBI 

(G)    Secondary    insulation,    molding 
compounds 

(G)  Benzophenone  silyl  ether 

P-02-0928 

08/19/02 

11/17/02 

CBI 

(G)  Raw  material 

(G)  Substituted-phenyl-alkyl- 
heteropolycycle 

P-02-0929 

08/19/02 

11/17/02 

CBI 

(G)  Raw  material 

(G)  Disubstituted-phenyl-alkyl- 
heteromonocycle 
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I.  114  PREMANUFACTURE  NOTICES  RECEIVED  FROM:  07/23/02  TO  08/23/02— Continued 


Case  No. 


Received 
Date 


Projected 

Notice 
End  Date 


Manufacturer/Importer 


Use 


Chemkal 


P-02-0930 
P-02-0931 
P-02-0932 
P-02-0933 
P-02-0934 
P-02-0935 
P-02-0936 

P-02-0937 

P-02-0938 


P-02-0939 
P-02-0940 

P-02-0941 

P-02-0942 
P-02-0943 
P-02-0944 
P-02-0945 

P-02-0946 

P-02-0947 
P-02-0948 
P-02-0949 

P-02-0950 
P-02-0951 
P-02-0952 
P-02-0953 

P-02-0954 
P-02-0955 
P-02-0956 


08/20/02 
08/20/02 
08/20/02 
08/20/02 
08/20/02 
08/20/02 
08/20/02 

08/21/02 

08/22/02 


08/22/02 
08/22/02 

08/22/02 

08/22/02 
08/22/02 
08/22/02 
08/22/02 

08/22/02 

08/22/02 
08/22/02 
08/22/02 


08/22/02 
08/22/02 
08/22/02 
08/23/02 

08/23/02 


08/23/02 


08/23/02 


11/18/02 
11/18/02 
11/18/02 
11/18/02 
11/18/02 
11/18/02 
11/18/02 

11/19/02 

11/20/02 


11/20/02 
11/20/02 

11/20/02 

1 1/20/02 
11/20/02 
11/20/02 
11/20/02 

11/20/02 

11/20/02 
11/20/02 
11/20/02 

11^0/02 
11/20/02 
11/20/02 
11/21/02 

11/21/02 
11/21/02 
11/21/02 


CBI 
CBI 
CBI 
CBI 
CBI 
CBI 
CBI 

CBI 

Renhhok],  Inc. 


Rek:hhold,  Inc. 
CBI 

CBI 

CBI 
CBI 
CBI 
CBI 

CBI 

CBI 
CBI 
ReKhhoM,  Inc. 


Dupont  Company 
Dupont  Company 
Dupont  Company 
Stepan  Company 

The  Goodyear  Tire 
and  Rubber  Com- 
pany 

The  Goodyear  Tire 
and  Rubber  Com- 
pany 

Cook  Composites  and 
Polymers  Co. 


(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Lubricant  additive 

(G)  Water  reducer  in  concrete 

(G)  Intermediate  for  lubricant  deter- 
gents 

(G)  Ingredients  for  use  in  consumer 
products:  highly  dispersive  use 

(G)  Industrial  ans  architectual  coat- 
ings 


(S)  Intemiediate 
(G)  Gellant  for  liquids 

(G)  Gellant  for  Ik^uids 

(G)  Gellant  for  liquids 
(G)  Gellant  for  liquids 
(G)  Gellant  for  liquids 
(G)  Gellant  for  liquids 

(S)  Reactive  dye  for  textile 

(G)  Industrial  fillers 
(G)  Industrial  fillers 
(S)  Intermediate 


(G)  Packaging  film  and  adhesive  film 
(G)  Packaging  film  and  adhesive  film 
(G)  Packaging  film  and  adhesive  film 
(S)  Additive  for  polyurethane  flexible 

foams 
(S)  Polymerization  catalyst 


(S)  Chemical  intermediate  foe  chem- 
ical synthesis 

(G)  Additive  for  plastic  resins 


(G)  Lithium  sulfonate 

(G)  Sodium  sulfonate 

(G)  Potassium  sulfonate 

(G)  Cak^ium  sulfonate 

(G)  Magnesium  sulfonate 

(G)  Polyglycolettier-polycartwxylate 

(G)  Alkylbenzene  sulfonic  acid 

(G)  Alkanone  oxime 

(G)  Fatty  ackls.  polymer  with  per- 
oxkje,  alk:ycik:  akx>hol,  alkyl  acry- 
late, cyclk:  cartx>xyitc  acid. 
alkeneok:  ackl,  terta  hydroxy  al- 
kane, alkenyit>enzene  and  glycol 

(G)  Fatty  acids,  polymer  with  per- 
oxkJe,  alkyl  acyyiate,  alkeneotc  actd 
and  alkenylt>enzene 

(G)  Fatty  ackls,  CiK-unsaturated. 
dimers,  hydrogenated,  polymers 
ethytenediamine  and 

polyoxyalkylenamines 

(G)  Fatty  acids,  CiK-unsaturated. 
dimers,  hydrogenated,  polymers 
with  ethytenediamine  and 

polyoxyalkylenamines . 

(G)  Fatty  acids,  Ci8-unsaturated. 
dimers,  polymers  with  ethylene- 
diamine  and  potyoxyalkytenamines 

(G)  Fatty  acids,  Cm-unsaturated. 
dimers,  polymers  with  ettiylene- 
diamine  and  polyoxyalkylenamines. 

(G)  Fatty  acids,  Cis-unsaturated, 
dimers,  polymers  with  ethylene- 
diamine  and  polyoxyalkylenamines. 

(G)  Fatty  acids  Ci8-unsaturated. 
dimers,  hydrogenated.  polymers 
with  ethytenediamine  and 

polyoxyalkyteneamines . 

(G)  Substituted  benzok:  ackj,  alkali 
salt 

(G)  Chemk^ally  treated  silica 

(G)  Chemically  treated  silk:a 

(G)  Fatty  acids,  polymer  with  alicyclic 
ak;ohol,  cyclic  carboxylic  acid,  tetra 
hydroxy  alkane  and  glycol. 

(G)  Polyester  copolymer 

(G)  Polyester  cojxjlymer 

(G)  Polyester  copolymer 

(S)  1 ,3-isobenzofurandione,  polymer 
with  oxybis[propanol] 

(G)  Metallic  diethylglycol  ethylether 
complex 

(G)  Barium  ateoholate 


(G)  1,3-pronanediol,  2-ethyl-2- 
(hyroxymethyl)-,  polymer  with 
(chloromethyl)  oxirane,  2-alkykl-2- 
propanoate 


In  table  II,  EPA  provides  the  following 
information  (to  the  extent  that  such 
information  is  not  claimed  as  CBI]  on 


the  Notices  of  Commencement  to 
manufacture  received: 
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II.  45  Notices  of  Commencement  From:  07/23/02  to  08/23/02 


Case  No. 


P-01-0504 
P-01-0584 
P-01-0763 
P-01-0792 
P-01-0856 
P-02-0040 
P-02-0041 
P-02-0053 
P-02-0061 


P-02-0106 
P-02-0156 
P-02-0166 
P-02-0175 
P-02-0214 
P-02-0220 
P-02-0226 
P-02-0232 
P-02-0271 
P-02-0279 
P-02-0298 
P-02-0304 
P-02-0316 
P-02-0332 
P-02-0333 


P-02-0363 
P-02-0415 
P-02-0420 
P-02-0435 
P-02-0437 

P-02-0459 
P-02-0460 

P-02-0485 
P-02-0487 
P-02-0489 
P-02-0491 
P-02-0496 
P-02-0500 

P-02-0512 

P-02-0520 
P-02-0531 

P-02-0543 

P-96-0965 
P-98-0476 
P-98-0801 
P-98-1117 


Received  Date 


Commencement/ 
Import  Date 


07/23/02 
08/01/02 
08/02/02 
07/31/02 
08/07/02 
07/31/02 
07/23/02 
07/23/02 
07/30/02 


08/19/02 
07/24/02 
08/16/02 
08/16/02 
07/25/02 
07/23/02 
07/23/02 
07/23/02 
08/16/02 
07/23/02 
08/13/02 
07/25/02 
07/23/02 
07/23/02 
08/06/02 


07/31/02 
08/20/02 
08/08/02 
07/23/02 
07/23/02 

07/23/02 
07/23/02 

08/09/02 
07/31/02 
08/15/02 
08/14/02 
08/01/02 
07/23/02 

08/02/02 

07/23/02 
08/07/02 

08/07/02 

07/24/02 
08/08/02 
07/30/02 
08/20/02 


07/10/02 
07/11/02 
07/31/02 
07/16/02 
07/23/02 
07/23/02 
07/08/02 
07/10/02 
06/30/02 


08/08/02 
07/16/02 
08/01/02 
08/01/02 
07/10/02 
07/12/02 
07/01/02 
07/03/02 
08/06/02 
07/01/02 
07/22/02 
06/27/02 
07/02/02 
06/28/02 
07/05/02 


07/24/02 
08/01/02 
07/01/02 
07/09/02 
07/18/02 

06/24/02 
07/08/02 

07/30/02 
07/19/02 
07/16/02 
08/02/02 
07/08/02 
07/10/02 

07/08/02 

07/12/02 
07/10/02 

07/15/02 

06/11/02 
07/28/02 
02/21/02 
08/05/02 


Chemical 


mannopyranosyl)-.alpha.-l- 
ester,     mixture    with     1- 


(G)  Polyurethane  prepolymer;polyurethane  hot  melt  adhesive 

(G)  Flouroacrylate  copolymer 

(G)  Functionalized  amine  polymer 

(G)  Surface  modified  magnesium  hydrdxide 

(S)  Cashew,  nutshell  liquid,  ethoxylated 

(G)  Modified  polycarbonate 

(G)  Modified  acrylic  copolymer 

(G)  Neutralized  acrylic  copolymer 

(S)  Decanoic  acid,  3-[[6-deoxy-2-o-(6-deoxy-.alpha 

mannaopyranosyljoxy]-,     1  -(cart)Oxymethyl)octyl 

(cart)oxymethyl)octyl  3-[(6-deoxy-.alpha.-l-mannopyranousyl)oxy]decanoate 
(G)  Amino  alkanol  ester 
(G)  Metallic  dimethacrylate 
(G)  Amino  polyester 

(G)  Amine-accelerated,  unsaturated  polyester  resin 
(S)  Lithium  potassium  titanium  oxide 
(G)  Chemical  intermediate 
(G)  Substituted  phenol  derivative 
(G)  Dehydrated  castor  oil  modified  expoxyester 
(G)  Vinylpyrrolidinone-vinylimidazole-copolymer 
(G)  Phenolic  resin 

(G)  Glycerides,  animal,  reaction  products  with  polyamines 
(S)  1,12-dodecanediol 
(G)  Branched  phenolic  hardener 
(G)  Epoxy  siloxane  resin 
(S)     1 ,3-isobenzofurandione,     hexahydro-,     polymer    with     2,2-dimethyl-1 ,3- 

propanediol,   2-ethyl-2-(hydroxymethyl)-1,3-propanediol,   2,5-furandione   and 

1,2-propanediol,  2-ethylhexyl  ester 
(G)  Polyalkoxylated  aromatic  chromophore 
(G)  Alkylene(diaryl  phosphate) 
(G)  Modified  starch 
(G)  Unsaturated  polyester  resin 
(G)    Siloxanes    and    silicones,    d-me,    3-hydroxypropyl    me,    ethoxylated 

propoxylated  benzoate  ester 
(G)  Phosphoric  acid  ester 
(S)  Fatty  acids,  C1&.18  and  Ci8-unsaturated,  branched  and  linear,  mixed  esters 

with  pentaerythritol  and  tall-oil  fatty  acids 
(G)  Substituted  mercaptan 
(G)  Vinyl  polymer  emulsion 
(G)  Acrylic  copolymer 
(G)  Aromatic  polyalkoxylate 
(G)  Acrylic  resin 
(8)  Fatty  acids,  C16-1K  and  Ci8-unsaturated,  branched  and  linear,  polymers  with 

glycerol,  maleic  anhydride  and  rosin 
(S)  Amides,  from  ammonia-ethanolamine  reaction  by-products  and  branched 

and  linear  C16-18  and  Cig-usatd.  fatty  acids 
(G)  Urethane  prepolymer 
(S)   Fatty  acids,   C16-18   Ci8-unsaturated,   branched  and   linear,   esters  with 

trimethylolpropane 
(S)  Fatty  acids,  Ci6-ig  and  Ci8-unsaturated,  branched  and  linear,  diesters  with 

polyethylene  glycol 
(G)  Brominated  phthalate  diol 

(G)  Phenolic  modified  ester  of  modified  rosin  and  fatty  acid 
(G)  Isocyanate-fuctionalized  polyurethane  polymer 
(G)  2-propenoic  acid,  2-methyl-,  monoester  with  1,2-propanediol,  polymer  with 

ethenyloxoheteromenocycle  and  2-propenoic  acid 


List  of  Subjects 

Environmental  protection,  Chemicals, 
Premanufacturer  notices. 

Dated:  August  30,  2002. 
Sandra  R.  Wilkins, 

Acting  Director,  Information  Management 

Division,  Office  of  Pollution  Prevention  and 

Toxics. 

[FR  Doc.  02-23087  Filed  9-10-02;  8:45  am) 

BKUNG  CODE  6560-50-S 


FARM  CREDIT  ADMINISTRATION 

Farm  Credit  Administration  Board; 
Regular  Meeting 

agency:  Farm  Credit  Administration. 

SUMMARY:  Notice  is  hereby  given, 
pursuant  to  the  Government  in  the 
Sunshine  Act  (5  U.S.C.  552b{e)(3)),  of 
the  forthcoming  regular  meeting  of  the 


Farm  Credit  Administration  Board 
(Board). 

Date  and  Time:  The  regular  meeting 
of  the  Board  will  be  held  at  the  offices 
of  the  Farm  Credit  Administration  in 
McLean,  Virginia,  on  September  12, 
2002,  from  9  a.m.  until  such  time  as  the 
Board  concludes  its  business. 

FOR  FURTHER  INFORMATION  CONTACT: 
Jeanette  C.  Brinkley,  Acting  Secretary  to 
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the  Farm  Credit  Administration  Board, 
(703)  883-4009,  TTY  (703)  883-4056. 
ADDRESS:  Farm  Credit  Administration, 
1501  Farm  Credit  Drive,  McLean, 
Virginia  22102-5090. 
SUPPLEMENTARY  INFORMATION:  Parts  of 
this  meeting  of  the  Board  will  be  open 
to  the  public  (limited  space  available), 
and  parts  of  this  meeting  will  be  closed. 
In  order  to  increase  the  accessibility  to 
Board  meetings,  persons  requiring 
assistance  should  make  arrangements  in 
advance.  The  matters  to  be  considered 
at  the  meeting  are: 

Open  Session 

A.  Approval  of  Minutes 

•  August  1,  2002  (Open) 

•  August  20,  2002  (Closed) 

B.  Reports 

•  FCS  Building  Association's 
Quarterly  Report 


•  Corporate  Approvals 

•  2002  Farm  Bill— Implications  for 
the  Farm  Credit  System 

•  Conditions  and  Trends  in  the 
Denver  Field  Office  Portfolio 

C.  New  Business 

•  Equal  Employment  Opportunity 
Programs  and  Diversity — Revision  to 
Policy  Statement  62 

•  Approval  of  the  October  2002 
Unified  Agenda/Regulatory  Performance 
Plan  for  FY  2003 

•  Capital  Adequacy  Technical 
Amendments — Draft  Proposed  Rule 

•  Young,  Beginning  and  Small 
Farmers — Advance  Notice  of  Proposed 
Rulemaking 

Closed* 

•  Regulatory  Enforcement  Issue 

•  OSMO  Report 


Dated:  September  9.  2002. 

Jeanette  C.  Brinkley, 

Acting  Secretary-.  Farm  Credit  Administration 
Board. 

|FR  Doc.  02-23195  Filed  9-9-02:  1 1 :42  ami 

BILUNG  CODE  6705-01 -P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Sunshine  Act  Meeting,  Open 
Commission  Meeting;  Thursday, 
September  12, 2002 

September  5.  2002. 

The  Federal  Communications 
Commission  will  hold  an  Open  Meeting 
on  the  subjects  listed  below  on 
Thursday,  September  12,  2002.  which  is 
scheduled  to  commence  at  9:30  a.m.  in 
Room  TW-C305,  at  445  12th  Street. 
SW..  Washington,  DC. 


Item  No. 

Bureau 

1 

Subject 

1   

2  '. 

Media  

Consumer  &  Governmental  Affairs 

Title:  2002  Biennial  Regulatory  Review— Review  of  the  Commission  s 
Broadcast  Ownership  Rules  and  Other  Rules  Adopted  Pursuant  to 
Section  202  of  the  Telecommunications  Act  of  1996 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rule- 
making conceming  its  media  ownership  rules  pursuant  to  Section 
202(h)  of  the  Telecommunications  Act  of  1996 

Title:  Rules  and  Regulations  Implementing  the  Telephone  Consumer 
Protection  Act  of  1991  (CC  Docket  No.  92-90). 

Summary:  The  Commission  will  consider  a  Notice  of  Proposed  Rule- 
making and  Memorandum  Opinion  and  Order  conceming  possible 
revisions  to  the  rules  on  unsolicited  advertising  over  the  telephone 
and  facsimile  machine  and  the  possible  establishment  of  a  national 
do-not-call  list. 

Additional  information  conceming 
this  meeting  may  be  obtained  from 
Maureen  Peratino  or  David  Fiske,  Office 
of  Media  Relations,  telephone  number 
(202)  418-0500;  TTY  1-888-835-5322. 

Copies  of  materials  adopted  at  this 
meeting  can  be  purchased  from  the 
FCC's  duplicating  contractor,  Qualex 
International  (202)  863-2893;  Fax  (202) 
863-2898;  TTY  (202)  863-2897.  These 
copies  are  available  in  paper  format  and 
alternative  media,  including  large  print/ 
type;  digital  disk;  and  audio  tape. 
Qualex  International  may  be  reached  by 
e-mail  at  Qualexint@aoI.com. 

This  meeting  can  be  viewed  over 
George  Mason  University's  Capitol 
Connection.  The  Capitol  Connection 
also  will  carry  the  meeting  live  via  the 
Internet.  For  information  on  these 
services  call  (703)  993-3100.  Audio/ 
Video  coverage  of  the  meeting  will  be 
broadcast  live  over  the  Internet  from  the 
FCC's  Audio/Video  Events  Web  page  at 
http://www.fcc.gov/realaudio.  Audio 


and  video  tapes  of  this  meeting  can  be 
purchased  from  CACI  Productions,  341 
Victory  Drive,  Hemdon,  VA  20170, 
telephone  number  (703)  834-1470,  Ext. 
19;  fax  number  (703)  834-0111. 

Federal  Communications  Commission. 
Marlene  H.  Dortch, 
Secretary. 

[FR  Doc.  02-23194  Filed  9-9-02:  11:42  am] 
BILUNG  CODE  6712-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Agency  for  Toxic  Substances  and 
Disease  Registry 

Citizens  Advisory  Committee  on  Public 
Health  Service  (PHS)  Activities  and 
Research  at  Department  of  Energy 
(DOE)  SKes:  Oak  Ridge  Reservation 
Health  Effects  Subcommittee 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Agency  for  Toxic 
Substances  and  Disease  Registry 
(ATSDR)  and  the  Centers  for  Disease 
Control  and  Prevention  (CDC)  announce 
the  following  meeting. 

Name  Citizens  Advisory  Committee  on 
PHS  Activities  and  Research  at  DOE  Sites: 
Oak  Ridge  Reservation  Health  Effects 
Subcommittee  (ORRHES). 

Time  and  Date:  12  p.m. -8  p.m.,  Ot:tober 
22.  2002. 


■  Session  Closed-Exempt  pursuant  to  5  U.S.C. 
552b(c)(8),  (9)  and  (10). 


57606 


Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11,  2002 /Notices 


Place:  YWCA  of  Oak  Ridge.  1660  Oak 
Ridge  Turnpike,  Oak  Ridge.  Tennessee. 
37830.  Telephone:  (865)  482-9922. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Background:  Under  a  Memorandum  of 
Understanding  (MOU)  signed  in  October 
1990  and  renewed  in  September  2000 
between  ATSDR  and  DOE.  The  MOU 
delineates  the  responsibilities  and 
procedures  for  ATSDR's  public  health 
activities  at  DOE  sites  required  under 
sections  104, 105,  107,  and  120  of  the 
Comprehensive  Environmental  Response, 
Compensation,  and  Liability  Act  (CERCLA  or 
"Superfund").  These  activities  include  health 
consultations  and  public  health  assessments 
at  DOE  sites  listed  on,  or  proposed  for,  the 
Superfund  National  Priorities  List  and  at 
sites  that  are  the  subject  of  petitions  from  the 
public;  and  other  health-related  activities 
such  as  epidemiologic  studies,  health 
surveillance,  exposure  and  disease  registries, 
health  education,  substance-specific  applied 
research,  emergency  response,  and 
preparation  of  toxicological  profiles.  In 
addition,  under  an  MOU  signed  in  December 
1990  with  DOE  and  replaced  by  an  MOU 
signed  in  2000,  the  Department  of  Health  and 
Human  Services  (HHS)  has  been  given  the 
responsibility  and  resources  for  conducting 
analytic  epidemiologic  investigations  of 
residents  of  communities  in  the  vicinity  of 
DOE  facilities,  workers  at  DOE  facilities,  and 
other  persons  potentially  exposed  to 
radiation  or  to  potential  hazeirds  from  non- 
nuclear  energy  production  and  use.  HHS  has 
delegated  program  responsibility  to  CDC. 

Purpose:  This  subcommittee  is  charged 
with  providing  advice  and  recommendations 
to  the  Director,  CDC,  and  the  Administrator, 
ATSDR,  pertaining  to  CDCs  and  ATSDRs 
public  health  activities  and  research  at  this 
DOE  site.  Activities  shall  focus  on  providing 
the  public  with  a  vehicle  to  express  concerns 


and  provide  advice  and  recommendations  to 
CDC  and  ATSDR.  The  purpose  of  this 
meeting  is  to  receive  updates  from  ATSDR 
and  CDC,  and  to  address  other  issues  and 
topics,  as  necessary. 

Matters  to  be  Discussed:  The  agenda 
includes  a  discussion  of  the  public  health 
assessment,  updates  from  the  Public  Health 
Assessment,  Agenda,  Communications  and 
Outreach,  Guidelines  and  Procedures,  and 
Health  Needs  Assessment  work  groups. 
Agenda  items  are  subject  to  change  as 
priorities  dictate. 

For  More  Information  Contact:  La  Freta 
Dalton,  Designated  Federal  Official,  or 
Marilyn  Palmer,  Committee  Management 
Specialist,  Division  of  Health  Assessment 
and  Consultation,  ATSDR,  1600  Clifton  Road, 
NE.,  M/S  E-54.  Atlanta.  Georgia  30333, 
telephone  l-888-^2-ATSDR(28737),  fax  404/ 
498-1744. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 
pertaining  to  announcements  of  meetings  and 
other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  5,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23058  Filed  9-l(M)2;  8:45  am] 
BILUNG  CODE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Administration  for  Chiidran  and 
Fkmiiias 

Submission  for  0MB  Review; 
Comment  Request 

Title:  State  Plan  for  Foster  Care, 
Independent  Living  Services  and 
Adoption  Assistance  under  Title  IV-E  of 
the  Social  Security  Act. 

OAfB  No.  .0980-0141. 

Description:  A  State  plan  is  required 
by  sections  471  and  477(b)(2),  part  IV- 
E  of  the  Social  Seciuity  Act  (the  Act)  for 
each  public  child  welfare  agency 
requesting  Federal  funding  for  foster 
care,  independent  living  services  and 
adoption  assistance  under  the  Act.  The 
State  plan  is  a  comprehensive  narrative 
description  of  the  natvu%  and  scope  of 
a  State's  programs  and  provides 
assiirances  the  programs  will  be 
administered  in  conformity  with  the  • 
specific  requirement  stipulated  in  title 
IV-E.  The  plan  must  include  all 
applicable  State  statutory,  regidatory,  or 
policy  references  and  citation  for  each 
requirement  as  well  as  supporting 
docimientation.  A  State  may  use  the 
pre-print  format  prepared  by  the 
Children's  Bureau  of  the  Administration 
for  Children  and  Families  or  a  different 
format,  on  the  condition  that  the  format 
used  includes  all  of  the  title  IV-E  State 
plan  requirements  of  the  law. 

Respondents:  State  and  Territorial 
Agencies  (State  Agencies)  administering 
or  supervising  the  administration  of  the 
title  rV-E  program. 


Annual  Burden  Estimates 


1              Instalment 

Number  of 
respondents 

Numer  of 

responses  per 

respondent 

Average 
burden  hours 
per  response 

Total  burden 
hours 

Title  IV-E  State  Plan     

12 

1 

15 

180 

Estimated  Total  Annual  Burden 
Hours:  180. 

An  initial  State  plan  is  submitted  by 
a  State  Agency  for  approval  to 
participate  in  the  title  IV-E  program. 
Plan  amendments  are  submitted 
whenever  necessary  to  reflect  changes 
in  State  law,  policy  or  program 
operation.  The  Children's  Bureau 
experience  is  that  a  State  Agency  will 
amend  a  plan  once  every  four  years  and 
that  about  12  agencies  will  amend  their 
plans  annually. 

Additional  Information:  Copies  of  the 
proposed  collection  may  be  obtained  by 
writing  to  the  Administration  for 
Children  and  Families,  Office  of 


Administration,  Office  of  Information 
Services,  370  L'Enfant  Promenade,  SW., 
Washington,  DC  20447,  Attn:  ACF 
Reports  Clearance  Officer. 

OMB  Comment:  OMB  is  required  to 
make  a  decision  concerning  the 
collection  of  information  between  30 
and  60  days  after  publication  of  this 
document  in  the  Federal  Register. 
Therefore,  a  comment  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication.  Written 
comments  and  recommendations  for  the 
proposed  information  collection  should 
be  sent  directly  to  the  following:  Office 
of  Management  and  Budget,  Paperwork 
Reduction  Project.  725  17th  Street,  NW., 


Washington,  DC  20503,  Attn:  Desk 
Officer  for  ACF. 

Dated:  September  4,  2002 
Robert  Sargis, 
Report  Clearance  Officer. 
[FR  Doc.  02-23038  Filed  9-10-02;  8:45  amj 

SLUNG  CODE  41S4-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  Inspector  General 

Program  Exclusions:  August  2002 

AGENCY:  Office  of  Inspector  General. 
HHS. 
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ACTK)N:  Notice  of  program  exclusions. 

During  the  month  of  August  2002,  the 
HHS  Office  of  Inspector  General 
imposed  exclusions  in  the  cases  set 
forth  below.  When  an  exclusions  is 
imposed,  no  program  payment  is  made 
to  anyone  for  any  items  or  services 
(other  than  an  emergency  item  or 
service  not  provided  in  a  hospital 
emergency  room)  furnished,  ordered  or 
prescribed  by  an  excluded  party  under 
the  Medicare,  Medicaid,  and  all  Federal 
Health  Care  programs.  In  addition,  no 
program  pajonent  is  made  to  any 
business  or  facility,  e.g.,  a  hospital,  that 
submits  bills  for  pajrment  for  items  or 
services  provided  by  an  excluded  party. 
Program  beneficiaries  remain  hee  to 
decide  for  themselves  whether  they  will 
continue  to  use  the  services  of  an 
excluded  party  even  though  no  program 
pajmients  will  be  made  for  items  and 
services  provided  by  that  excluded 
party.  The  exclusions  have  national 
effect  and  also  apply  to  all  Executive 
Branch  procurement  and  non- 
procurement  programs  and  activities. 


Subject,  City,  State 


Effective 
date 


PROGRAM-RELATED  CONVICTIONS 


A  &  H  LEE  PHARMACY,  INC  .. 

09/19/2002 

BROOKLYN,  NY 

AKOPYAN,  LEVON  

09/19/2002 

ELOY,  AZ 

ALEXANDER.  STEPHANIE  

09/19/2002 

FLORENCE,  SC 

AMIN,  ALBERT 

09/19/2002 

LONG  BEACH,  CA 

AMIN,  ABDULLAH 

09/19/2002 

WOODSIDE,  NY 

ASKARI,  NEVRON  S  

09/19/2002 

MONROE,  GA 

AUSTIN.  CYNTHIA  DENISE  .... 

09/19/2002 

OPA  LOCKA,  PL 

AZIZ-DURRANI,  MUMLIKAT  .... 

09/19/2002 

JERSEY  CITY,  NJ 

BRANDT,  MARK  W 

09/19/2002 

COLUMBUS.  OH 

BRENT,  JANETTE  L  

09/19/2002 

NEWARK,  OH 

BRIDGES,  PATRICE  MARIE  ... 

09/19/2002 

DETROIT,  Ml 

BROWN,  SHELLENA  

09/19/2002 

MIAMI,  FL 

BURBY,  ROBYNNE  J  

09/19/2002 

HOULTON,  ME 

CABRERA,  ERIC 

09/19/2002 

PHILADELPHIA,  PA 

CAMPO  CARE.  INC  

09/19/2002 

MIAMI,  FL 

CANTA,  LENARD 

09/19/2002 

N  HOLLYWOOD;  CA 

CHUDRY.  RAZA 

09/19/2002 

LEWISBURG.  PA 

DE  ARMAS.  JUAN  

09/19/2002 

COLEMAN.  FL 

DR  WALTZ  DENTURE 

SERVIC.  PPLC  

09/19/2002 

BEAVERTON.  Ml 

DRABKIN.  MARINA 

09/19/2002 

Subject,  City,  State 


W  HOLLYWOOD,  CA 
EHMEN,  ROGER  

OXFORD.  Wl 
EKBATANI.  SHAHRIAR  

ORLANDO,  FL 
ELLIOTT,  CHRISTIAN  B  

BUTNER,  NC 
ELLIS,  CATHY  C 

HAZLEHURST,  MS 
EPSTEIN,  EDWARD  M  

N  WOODMERE,  NY 
ESPIN,  DIEGO  RAFAEL  

MIAMI,  FL 
ESTACO,  EDGAR  DAMAS  ... 

MIAMI,  FL 
FARHADI,  TOURADJ  

LONG  BEACH,  CA 
FINCH,  EDWIN  C 

PAXINOS,  PA 
FORD,  FEUCIA  L 

MAGNOLIA,  AR 
FOSS,  LEONARD  FRED  

BETHEL  PARK,  PA 
FRIEDMAN,  LAWRENCE  

EGLIN  AFB,  FL 
GIBSON,  SHEENA  TASHI  

TUCSON.  AZ 
GILLESPIE,  TAMMY  JO  

DANBURY,  CT 
GOMEZ,  RAUL 

MIAMI,  FL 
GOMEZ.  MERCEDES  

COLEMAN,  FL 
GOMEZ,  BARBARA  

MIAMI,  FL 
GONZALEZ,  RAQUEL  

MIAMI,  FL 
HARDY,  YASMA 

MIAMI,  FL 
HARRIS,  WILLIAM  R  

HAMPDEN,  ME 
HASTINGS.  JOHN  

DORADO,  PR 
HEAVY  RUNNER,  ALICE 

MARIE  

GREAT  FALLS,  MT 
HIGGINS,  LORNA  M  

HOLDEN,  ME 
HIRSCH,  NORMAN  I 

ANDERSON  TOWNSHIP, 
OH 
HISCHER,  KATHY  JOANN  .... 

HARRIS,  MN 
HO,  JASON  

RESEDA,  CA 
HOLMES.  DANETTE  E  

QUEENS  VILLAGE,  NY 
HUNTER,  BRIAN  J 

POLAND,  OH 
INDEPENDENT  HOMECARE, 

INC  

STANDISH,  ME 
IRIZARRY-HERRERA,  MIL- 
DRED   

GUAYNABO,  PR 
JACOBSON,  CLIFFORD  R  .... 
-    GENESEO,  NY 
JOHNSON,  BRADLEY  

HOMESTEAD,  FL 
JUISTON,  PEGGY  A 

NEWARK,  NJ 
KELLER,  MARK  B 

FORREST  CITY,  AR 
LAANO,  ARCHIE 


Effective 
date 


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
03/15/2001 
03/15/2001 
03/15/2001 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
06/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
05/21/2001 


Sutjject.  City,  State 


GARDEN  CITY,  NY 
LAFAYETTE,  MELINDA  

CHICAGO,  IL 
LAU,  LUISA  

COLEMAN,  FL 
LEE,  ROBERT  DAVID 

E  ELMHURST,  NY 
LEMENTSYAN,  HASMIK  

VAN  NUYS,  CA 
LIMA,  RAUL 

FORREST  CITY,  AR 
LOGAN,  ASHLEY  LYNN  

BAY  CITY,  Ml 
MABALAY,  DANIEL  NONOG  .. 

LA  CRESCENTA,  CA 
MADEN,  YORKE  C  

MIAMI  BEACH,  FL 
MCELENY,  DENNIS 

N  SEMINOLE,  FL 
MCGOWEN,  BRIDGET  A  

PHILADELPHIA,  PA 
MCINTOSH,  DELORES  HAR- 
RIS 

SACR/\MENTO,  CA 
MEDERO,  HEATHER  A  

HIALEAH,  FL 
MEJIA,  EDNA  LISETTE  

MIAMI,  FL 
MILLER,  SHANNAN  

WATERTOWN.  Wl 
MOHAMED,  YAGOUB  M  

WINTON,  NC 
MOLINA,  GERARDO  ANTO- 
NIO GARCIA  

HORMIGUEROS,  PR 
MONTOYA,  RAYMOND  

GREAT  FALLS,  MT 
MOORE,  SONIAD  

MAGNOUA,  AR 
MORALES,  ARLENE 

NEWARK,  NJ 
MORIN-SMITH,  PETER  

WHITE  DEER,  PA 
NADEAU,  DONALD  M  

MONTGOMERY,  PA 
NEASLEY,  ANITA  SHANTA  .... 

LITTLE  ROCK,  AR 
NGUYEN,  THE  T 

LARGO,  FL 
OTERO,  NANCY  

MIAMI,  FL 
PARAMORE.  SOPHONA  

MIAMI,  FL 
PEREZ,  CARMEN  D  

LANTANA,  FL 
PEREZ,  DAYCY  

MIAMI,  FL 
PERRY,  MONICA  FAYE  

DETROIT,  Ml 
PIERCE,  NICOLE  G  

OAK  CREEK,  Wl 
RIVERA,  OMAR  FRANCISCO 

MIAMI,  FL 
RIVERA,  ALICIA  

MIAMI,  FL 
ROBLETO,  ORLANDO 

MIAMI,  FL 
RODGERS,  LINDA  M 

DETROIT,  Ml 
SANTANA,  ELDA  Y 

MIAMI,  FL 
SENG,  MEALEDEY  

LAKEWOOD,  CA 
STARKS,  SHANA  L 


Effective 
dale 


09/19/2002 
03/15/2001 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
12/14/2001 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
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Subject,  CHy,  State 


MILWAUKEE.  Wl 
STUCKEY,  INITHA  VALARIE 

FORT  COLLINS.  CO 
TAIBI.  LISAJ 

DANBURY,  CT 
TAYLOR,  CLAUDIA 

MORENCI,  AZ 
THORNE,  CASSANDRA 

LITHONIA,  GA 
TREMMEL.  ROBERT  

WESTBURY,  NY 
TRIMMIER.  EDWARD  P  

PAWLEYS  ISLAND,  SC 
TUSHAJ-DURAN,  LINDA  

RONKONKOMA,  NY 


Effective 
date 


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 


WILLIAMS.  RUTH  ERMA  

09/19/2002 

TIGARD,  OR 

WOLF.  WALTER  

09/19/2002 

BROOKLYN,  NY 

YAGOUB.  MOHAMMED  A 

09/19/2002 

WINTON,  NC 

YERMIAN,  DAVID 

ARDESHIRE  

09/19/2002 

BEVERLY  HILLS.  CA 

FELONY  CONVICTION  FOR  HEALTH  CARE 
FRAUD 


ARITA.  ETHEL  ANN 

PRESCOTT,  Wl 
ARNOLD,  WILLIAM  J  JR  

DEARBORN.  Ml 
BARNETT,  CHARLES  F  

POTTSVILLE,  PA 
BEHMANSHAH.  YASMIN   

DANBURY.  CT 
BENTON,  REGIS  A  SR 

GRAND  BLANC,  Ml 
COHEN.  ROBERTO 

MATAWAN.  NJ 
CURCIO,  VINCENT 

SMITHTOWN,  NY- 
CUSTER.  CLINTON  CHARLES 

WRAY,  CO 
PARIS,  MATTHEW  

FLUSHING,  Ml 
GRAPPIN,  BRIAN  S  

FLUSHING.  Ml 
KAPLAN.  MICHAEL  

MANALAPAN,  NJ 
LABRUNA.  VINCENT  A  

AYER,  MA 
LAFONTAINE,  SONIA  

BROOKLYN,  NY 
POOLE,  PAMELA  B  

MARIANNA,  PL 
PUCCI,  JOSEPH  P  

MONMOUTH  BEACH,  NJ 
RISH,  BENITO 

SCARSDALE,  NY 
ROGINA,  KAREN  ALTHEA 

DUBLIN,  CA 
SANDERS,  KATHY  JO  

BROOKS,  KY 
SHERIP,  GRIGORY  

SAN  DIEGO,  CA 
SHULGA,  VLADISLAV  

SHERMAN  OAKS,  CA 
SILVINO,  DINNALYNN 

SAIPAN,  MP, 
STANTON,  DORIS  R  

EPPING,  NH 
WHITMORE,  SHARON  T 


09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 


Subject,  City,  State 


NEWARK.  NJ 


Effective 
date 


FELONY  CONTROL  SUBSTANCE 
CONVICTION 


APPELGATE.  PRANK  J  

SUFPERN.  NY 
BAUCOM,  LUCRETIA  KAY 

SHENANDOAH,  lA 
BHATTACHARJEE,  DULAL  

STROUDSBURG,  PA 
BRETT,  REBECCA  JONES  

SURFSIDE  BEACH,  SC 
BRYANT,  JACQUELINE  

CHARLOTTSVILLE,  VA 
CHRISTIAN,  TRINI  RENIA 

DENVER,  CO 
COLE,  DANIELLE  RUTH  

ALEXANDRIA,  VA 
CSINCSAK,  LARA  L 

LORAIN,  OH 
DOSHI,  ANISH  B 

SHELBY  TWNSHP,  Ml 
FISHER,  JEFFREY  L  

LAKEWOOD,  OH 
HALL,  SUSAN  ELAINE  

INDIANAPOLIS,  IN 
JACKSON,  DIANE  

KENNER,  LA 
JACKSON,  SCOTT  R 

LEWISBURG,  PA 
LAMBERT,  DENNY  RAY  .' 

LEBANON,  VA 
LILLY,  JOHN  F  II  

CHILLICOTHE,  OH 
MELDER,  KEVIN  

SACRAMENTO,  CA 
MORRIS,  KRISTA  ANNORE 

STACEY  

HAZARD,  KY 
NEUMANN,  SHERYL  M  

BALLWIN,  MO 
ROJAS  VILLEGAS,  CESAR  H 

HIGHLAND  HGTS,  OH 
SNOOK,  RAE  GRENINGER  .... 

WILLIAMSPORT,  PA 
SOFFA,  JEFFREY  H  

FARMINGTON  HILLS,  Ml 
STEPHENS,  YOLANDA 

SHANTAYE  

DECATUR,  GA 
WOOD,  DIRKG  

SPRINGFIELD.  OH 


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/23/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 


PATIENT  ABUSE/NEGLECT  CONVICTIONS 


ALEXANDER,  VALESCIA 

MONIQUE  

09/19/2002 

JACKSON,  MS 

ASHOKAN,  ANNAMALAI  

09/19/2002 

MONTEREY,  CA 

BACHAROWSKI,  PAUL  

09/19/2002 

MASSILLON,  OH 

BENNETT-WILLIAMSON, 

KATHLEEN  

09/19/2002 

TRENTON,  NJ 

BERENS,  DALLAS  W  

09/19/2002 

HURON,  SD 

BETZ,  BONNIE 

09/19/2002 

AFTON.  OK 

BISKIND,  JOHN  ISRAEL  

09/19/2002 

BUCKEYE,  AZ 

BLACK  TUCKER,  ESSIE  

09/19/2002 

Subject,  City,  State 


DUMAS,  AR 
BOULWARE,  CYNTHIA  LYNN 

ARDMORE,  OK 
BRICE,  GLENN  R  

NORTHFIELD,  VT 
6R0WN,  HOWARD  A 

W  WARWICK,  Rl 
BUZEK,  DANIELLE  S 

CANAL  FULTON,  OH 
CALDERON,  MANUEL 

ARTURO  

COLORADO  SPRNGS,  CO 
CASEY,  KATINA  ALICE 

W  JORDAN,  UT 
CONRADY,  CHRISTINA  L  

MASSILLON,  OH 
DAVIS.  GWENDOLYN  MARIE 

LAWTON,  OK 
FAY,  NICOLE  

KENTON,  OH 
GAINEY,  BARBARA 

GREENVILLE,  SC 
GARCIA,  MARIO  JOSE  

SAN  ANTONIO,  TX 
GARY,  JERALDINE  WILLIAMS 

CLINTON,  SC 
IRBY,  VIRGINIA  

PONTOTOC.  MS 
JOHNSON-WOODS,  LINDA  .... 

DETROIT,  Ml 
LARKIN.  SHIRLEY  QUINN  

GREENVILLE,  MS 
LEMIRE,  PATSY  A  

FRANKLIN.  NH 
MCMILLAN,  GREGORY 

RIVERSIDE,  CA 
NEILL,  RICHARD  BLAND  

PANAMA,  OK 
OGUNDELE,  GBENGO  BEN- 
SON   

LAUREL,  MD 
PEGUES.  TIFFANY  L  

OXFORD,  MS 
PERKINS.  MARGARETE  R  

BASTROP,  TX 
PESCE,  CHARLENE  L 

STEUBENVILLE,  OH 
PESINA,  DAVID  

GLENNVILLE,  GA 
POWELL.  NICHEIA  

BALTIMORE.  MD 
REESE,  SANDRA  D 

DELAND,  PL 
SANTIFER,  GLENN  E 

LOUANN,  AR 

SPENCER,  FREDERICK  

PACIFIC,  MO 

STONE,  LINDA  K  

ENID.  OK 

STUART,  CAROL 

SCOTTSDALE.  AZ 

TERRY,  TREVEKIA  D  

SOMERVILLE,  TN 

TYLER,  DOLLIE  M  

VINITA,  OK 


Effective 
date 


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/23/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 


CONVICTION  FOR  HEALTH  CARE  FRAUD 


BORTZ,  SANDRA  E 

09/19/2002 

KENNEBUNK.  ME 

BROWN,  MARGARET  

09/19/2002 

BATON  ROUGE,  LA 

MEALY,  HEATHER  LEAK 

09/19/2002 
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Subject,  City,  State 


GUM  SPRINGS.  VA 


Effective 
date 


Subject,  City,  State 


CONTROLLED  SUBSTANCE  CONVICTIONS 


FISHBAIN,  DAVID  

09/19/2002 

NEW  HYDE  PARK,  NY 

FOGARTY,  MAUREEN  ANN  ... 

09/19/2002 

VEVAY,  IN 

LICENSE  REVOCATION/SUSPENSION/ 
SURRENDERED 


ABBOTT,  NANCY  E  

09/19/2002 

W  NEWTON.  MA 

BARTON,  SUSAN  KAY 

09/19/2002 

CHANDLER,  AZ 

BELDEN,  ALLAN  D  

09/19/2002 

NEW  LONDON,  Wl 

BOLIN,  CHRISTY  L 

09/19/2002 

NEW  HAVEN.  IL 

BORNHOLDT,  HAE  SUK  

09/19/2002 

MCAFEE,  NJ 

BOWAN-CLARDY.  LISA  

09/19/2002 

PAYSON.  AZ 

BRACKEMYRE.  PHILIP  JEFF- 

ERY 

09/19/2002 

GREENVILLE,  Ml 

BRADFORD,  BRETT  HAROLD 

09/19/2002 

PORT  CHARLOTTE.  FL 

BRANDENBURG. SUSAN  M 

WESLEY  

09/19/2002 

CHICAGO.  IL 

BRINGLEY,  PATRICE  R  

09/19/2002 

PASADENA,  MD 

BROADY,  CHERYL  A  

09/19/2002 

VILLA  GROVE.  IL 

BROWN,  ERIC  M    

09/19/2002 

N  PROVIDENCE.  Rl 

BROWN.  LORI  EVERHART 

09/19/2002 

ALLENTOWN.  PA 

BROWN.  SANDRA  M 

09/19/2002 

MILTON,  MA 

BRUNZELL,  JAMIE  LANE 

09/19/2002 

COLORADO  SPRNGS,  CO 

BUNIEWICZ,  VALERIE  M  

09/19/2002 

MILLBURN,  NJ 

BURROW,  NORMA  MARIE 

SALAMONE  

09/19/2002 

BIRMINGHAM,  AL 

CARR,  MICHAEL  P 

09/19/2002 

BOSTON,  MA 

CAZALAS,  MICHAEL  AN- 

THONY  

09/19/2002 

CORPUS  CHRISTI,  TX 

CONE,  ROBERT  ROY  

09/19/2002 

TIJUANA,  CA 

CRISSINGER,  THERESA  D  .... 

09/19/2002 

LOCK  HAVEN,  PA 

CUNNINGHAM,  MICHAEL' 

DOUGLAS 

09/19/2002 

GLEN  SPEY,  NY 

DANIELS,  SUSAN  M 

09/19/2002 

WHITE  RIVER  JUNCTION, 

VT 

DE  LA  BARRE,  WANDA  L 

09/19/2002 

AMHERST,  MA 

DELROSARIO,  PAMELA  G  

09/19/2002 

ADDISON,  IL 

DEMONTERICE,  ANU  

09/19/2002 

COTATI,  CA 

DESANTIS.  NANCY  J  

09/19/2002 

GLENDALE,  NY 
DONLIN,  MICHAEL  THOMAS 

JR 

PROLE,  lA 
DOWSETT,  KATHRYN 

HOHMAN  

DANVILLE,  PA 
DROUIN,  MICHELLE  MARIE  .. 

SCHENECTADY.  NY 
DUFFY,  JAMES  L  

SOMERS,  NY 
EDWARDS,  JENNY  L  

TEMPE,  AZ 
EIDSON.  WILUAM  ERIC  

BIRMINGHAM,  AL 
EISENBAND,  NANCY  W 

BALTIMORE,  MD 
EISNAUGLE,  EDMUND 

BARRY  

NILES,  OH 
EPPEL,  DIETER  H  

AUBURN,  NY 
FERNANDEZ,  ROGELIO 

OSCAR 

FRESH  MEADOWS,  NY 
FILLINGIM,  JACQUELINE  

PLEASANTON,  TX 
FINE,  JAMES  LEE  

WALTHMAN,  MA 
GABLE,  TODD  E 

WARWICK,  Rl 
GARLIT,  NANCY  LYNN  

NAPPANEE,  IN 
GEAN,  JAMES  TIMOTHY  

MADISON  HGTS,  Ml 
GENSHEIMER,  MAUREEN  E  . 

WALL,  NJ 
GONSE,  RICHARD  WAYNE  ... 

MINNEAPOLIS,  MN 
GRAUERHOLZ,  JOHN  E  

LEESBURG,  VA 
GREEN,  LAKEISHA 

DANYELLE  

CHICAGO,  IL 
GRISELL,  DEANNA  MAR- 
GARET   

ST  PAUL,  MN 
GRUZESKI,  LINDA  S  

ROBERTSVILLE,  MO 
HALVORSEN-GUARDINO,  AN- 
DREA LEE  

SAN  FRANCISCO,  CA 
HAMPTON,  MONA  LEE  

HUGHES  SPRINGS,  TX 
HANCOCK.  BONNIE  

FRESNO,  CA 
HARRIS,  DAWN  MARIE  

THOUSAND  OAKS,  CA 
HATFIELD,  GAIL  

PHILADELPHIA,  PA 
HINOJOSA,  RICHARD  

AUSTIN,  TX 
HOLT,  TRACIE  LEE  

PHOENIX,  AZ 
HOPKINS,  ELIZABETH  BEN- 
NETT   

ENID,  OK 
HORSEHERDER,  EMILY  J  

PHOENIX,  AZ 
HORTON,  JOEY  D  

CRYSTAL  SPRINGS,  MS 
HUNTEMAN,  DENISE  M  

GREELEY,  CO 
HUTCHINSON,  SHEILA  


Effective 
date 


09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 

09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 


Subject,  City,  State 

Effective 
date 

GAINESVILLE,  GA 

JACQUES,  CAROLE  A     

09/19/2002 

GILFORD,  NH 

JAFFE,  CAROLYN  B 

09/19/2002 

GREEN  LANE,  PA 

JENKS,  JANET  W  

09/19/2002 

CONOVER,  NC 

JENSEN,  LISA  GAYLE  

09/19/2002 

HUFFMAN,  TX 

JENSEN,  INGE  LAURA  

09/19/2002 

SHERMAN,  TX 

JONES,  LISAM 

09/19/2002 

SANTA  ROSA,  CA 

KELLAR,  SABRINA  MARIE  

09/19/2002 

SAINT  HELENA.  CA 

KELLY.  JAN  VINCENT 

09/19/2002 

NORMAN.  OK 

KENNEDY,  SHARON  L 

09/19/2002 

MECHANICSVILLE,  VA 

KEYSER,  GARY  R  

09/19/2002 

LAVEEN,  AZ 

KLEPPER,  JEFFREY  BEN  

09/19/2002 

CHILDRESS,  TX 

KNAPP,  ERIC  

09/19/2002 

YUCAIPA.  CA 

KONTRA,  SHARON  ANN  

09/19/2002 

NEWBURGH,  IN 

KREUGER,  LORI  KRISTEN 

09/19/2002 

PITTSBURGH,  PA 

LACKO-HELM,  MICHELLE  A  ... 

09/19/2002 

SAN  JUAN  CAPISTRANO. 

CA 

LANOUE  MARTHA  L    

09/19/2002 

NAUGATUCK,  CT 

LARGE,  BEVERLY  THOMP- 

SON   

09/19/2002 

RANDLEMAN,  NC 

LARRIVEE   POYANI  T  

09/19/2002 

SOMERSET,  MA 

LEE  KELLY  JEAN  

09/19/2002 

HASKELL,  OK 

LEH,  TAMI  

09/19/2002 

POTTSTOWN,  PA 

LEMIRE,  KRISTA  E 

09/19/2002 

CUMBERLAND,  Rl 

LINGLE,  JERRY  CLIFTON  

09/19/2002 

FT  LAUDERDALE,  PL 

LITTLE,  BELINDA  BRANDT  .... 

09/19/2002 

LANSING,  KS 

LOPEZ,  CHARLENE  R  

09/19/2002 

COTTONWOOD,  AZ 

LYLE,  PHILLIP  W  

09/19/2002 

LOUISVILLE,  KY 

MADRUGA.  RODNEY  MARK  . 

09/19/2002 

ATASCADERO,  CA 

MALONE,  MARY  LOU   

09/19/2002 

WILLITS,  CA 

MARKS,  CLIFFORD  S  

09/19/2002 

SAN  DIEGO.  CA 

MARTIER.  DEBORAH 

GRAHAM  

09/19/2002 

FAIRLESS  HILLS,  PA 

MARTINEZ,  SYLVIA  ANN  

09/19/2002 

KINGSVILLE,  TX 

MATTER,  SCARLET  LENARE 

09/19/2002 

SAN  ANTONIO,  TX 

MAYBIE,  ROBERT  G  JR  

09/19/2002 

PALM  HARBOR,  FL 

MCLAIN,  PATRICK  GENE  

09/19/2002 

MERIDIAN,  MS 

MENDOZA,  FREDERICK  

09/19/2002 

WEWAHITCHKA.  PL 

MILLER,  MAUREEN  E  

09/19/2002 
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Subject,  City,  State 


Effective 
date 


BELLINGHAM.  MA 

MILLS,  JOE  D  

NEWPORT,  NC 

MOE,  GAIL  CHRISTINE 

LOCKEFORD,  CA 

MOJICA,  JOANN 

LAMESA,  TX 

MOORE,  JANIS  C  

LEXINGTON,  SC 

MORGAN,  BRIAN  DANIEL  

DANSVILLE,  NY 

MORRIS,  ROBERT  LEE  

OKMULGEE,  OK 

MULHERN,  SCOTT  P  

WORCESTER,  MA 

MULLER,  ALFRED 

CHEVY  CHASE,  MD 
NICHOLLS,  CRAIG  DUNCAN  .. 
KAYSVILLE,  UT 

NICHOLS,  POPPY  LEE  

NEWPORT  BEACH,  CA 

NOBLE,  MICHAEL  BRENT  

N  RICHLAND  HILLS.  TX 

NOVAK,  MARK  H  

SYRACUSE,  NY 

OPALINSKI,  LINDA  A  

GENEVA,  IL 
OTTE,  ELIZABETH 

FRANDSEN  

OREM,  UT 

PAUL.  LYONEL  

UNIONDALE,  NY 

PAYE,  TENNEH  D  

PROVIDENCE,  Rl 

PAYNE,  SHERIE  L 

JOHNSON  CITY,  TN 

PECK,  ROBBIN  L 

GOLDEN  VALLEY,  AZ 

PHARES,  ALYSSA  A  

DAYTON,  NJ 

PHILLIPS,  JODI  ANN  

NEW  ALEXANDRIA,  PA 
PIERCE,  JOHNNY  DOUGLAS 
MEMPHIS,  TN 

PLASKETT,  MARIBETH 

MARTINEZ,  CA 

POOLE,  JOSEPH  PHILLIP  

SEATTLE,  WA 

POOR,  KAREN 

CLEMMONS,  NC 

PORTER,  KIMBERLY  

MESA,  AZ 

POSEY,  RICHARD  

MURPHY,  TX 

PRINGLE,  JANICE  LEE  

SONORA,  CA 

RADAKER,  AMBER  

GLASSPORT,  PA 

RANDALL,  KATHLEEN  M  

DES  MOINES.  lA 

RAY,  JAMES  NORRIS  

FLINT,  Ml 
REED,  JULIE  ANNE  DUDLEY 
FLAT  ROCK,  IN 

RICE,  BARBARA  JOYCE 

MAGNOLIA,  TX 
RICHARDS.  SHERRY  L 

SCHLOSS  

LEXINGTON.  KY 

RINGEL,  DAVID  R  

LOUISVILLE,  KY 

ROEDER,  ROBERT  

E  AMHERST,  NY 
SARAYBA,  ALBERTO 


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 


Subject,  City,  State 


COLONIAL  HGTS,  VA 
SCHLESSELMAN,  HEIDI  JO  ... 

DEEP  RIVER,  lA 
SCHOULTZ,  JENNIFER  SU- 

SANNE  

LITTLE  ROCK,  AR 

SEARCEY,  VICKY  C  

TOLEDO,  OH 
SHAHRESTANI,  SHAHRIAR  .. 
ANAHEIM,  CA 

SHEEHY,  DIANNE  M  

LAWRENCE,  MA 
SILVERLIGHT,  SARAH  LYNN 

FT  LAUDERDALE,  FL 
SKVASIK,  BARBARA  SUE 

DAVIS  

DOTHAN,  AL 

SLATER,  KATHRYN  ANN 

SAN  MARCOS,  CA 

SMITH,  TONEY  O  

TUCSON,  AZ 

SMITH,  BENNETT  J  

HUDSON,  MA 

SMITH,  MAUREEN   

KEENE,  NH 

SORRELS,  THOMAS  

MEMPHIS.  TN 

STOKES.  PAMELA  

EVANSVILLE,  IN 

STRATTON,  JOHN  P  

FITCHBURG,  MA 
SULLIVAN,  MELONIE  DAWN  . 
PARAGOULD,  AR 

SWINDELL,  PAULA  J   

CENTRALIA,  IL 

TARASEVICH,  LISA  

NATIONAL  PARK,  NJ 

THEDE,  NORMAN  D 

CLARKDALE,  AZ 

THIBODEAU,  DIANA  M  

SIDNEY,  ME 

THOMAS,  DAVID  PAUL 

ST  DAVID,  AZ 
THOMAS,  CYNTHIA 

CHARLENE  

INDIANAPOLIS,  IN 
TRAVERS,  REBECCA  ANN  ... 
QUINLAN,  TX 

TUASON,  RHONDA  L 

BALTIMORE,  MD 

VILLAMIZAR,  ALFONSO  

INGLEWOOD,  CA 

WALL,  TANYA  JEAN   

MONTICELLO,  IL 

WATWOOD,  LINDA  JEAN  

REMLAP,  AL 

WELDEN,  DARREL  R  

FLORENCE,  SC 
WESTRUM,  CYNTHIA  ANN  .. 
HUNT,  TX 

WHITT,  PHOEBE  RENEE 

OXFORD,  AL 
WIEBERDINK,  KIP  EDWARD 

GARDEN  GROVE,  CA 
WILLIAMS,  BARBARA  ANN 

DEESE  

MOBILE,  AL 

WILLIAMS,  STACY  ANN 

LAKE  ELSINORE,  CA 

WORLEY,  DOROTHY  

PHOENIX,  AZ 

YANDO,  GAIL  ROSE  

POINT  RICHMOND,  CA 
YARGO,  BRIDGETTE  


Effective 
date 


09/19/2002 

09/19/2002 
09/19/2002 
•  09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 


Subject,  City.  State 

Effective 
date 

PASS  CHRISTIAN,  MS 

YAZDGERDI,  DARYOUSH  

VACAVILLE,  CA 

09/19/2002 

FEDERAL/STATE  EXCLUSION/ 
SUSPENSION 


BLAS,  MANUEL  PIEDAD 

09/19/2002 

OAK  BROOK.  IL 

JOSEPH  ALEYAMMA  P   

09/19/2002 

PRINCETON  JUNCTION,  NJ 

SIMONDS  SHARON  Q  

09/19/2002 

CUMBERLAND  CTR,  ME 

WEST  WINDSOR  TENDER 

CARE  

09/19/2002 

PRINCETON  JUNCTION,  NJ 

FRAUD/KICKBACKS 


FEDERGREEN.  WARREN 

ROSS  

05/17/2002 

JENSEN  BEACH,  FL 

KIMMELL  JAMES  E     

05/13/2002 

FISHERS,  IN 

MAZZELLA,  BARBARA 

04/18/2000 

COLEMAN,  FL. 

PRIORITY  OXYGEN  &  MED- 

ICAL EQPT  

12/14/2001 

ST  PETERSBURG.  FL. 

OWNED/CONTROLLED  BY  CONVICTED 
ENTITIES 


BARBARA  A  MAZZELLA,  M  D. 

PA  

CORAL  SPRINGS,  FL 

BILLING  G  SYSTEMS,  INC  

MIAMI,  FL 

CINDY  DRUGS,  INC  

HICKSVILLE,  NY 

CITY  MEDICAL  SUPPLY,  INC 
N  HOLLYWOOD,  CA 

CLOVER  PHARMACY,  INC  

PALM  HARBOR,  FL 

CSE,  INC  

ORLANDO,  FL 

ELITE  MEDICAL  DISTRIBU- 
TORS INC  

PALM  HARBOR,  FL 

FL  COMMUNITY  CARE  CTRS, 

INC  

ORLANDO.  FL 

HEALTHCON  INTER- 
NATIONAL. INC  

MIAMI.  FL 

INTEGRATED  MEDICAL  NET- 
WORKS   

ORLANDO.  FL 

L  B  M  &  ASSOCIATES,  CORP 
MIAMI,  FL 

MERCEDES  GOMEZ,  INC 

COLEMAN,  FL 

NEW  AGE  UNLIMITED  SVCS, 

INC  

MIAMI,  FL 

NORTH  &  SOUTH  SUPPLY 

SERVICES  

MIAMI,  FL 

PALMETTO  MEDICAL  SUP- 
PLY, CORP 

MIAMI,  FL 

PSL  COMMUNITY  CARE  CTR, 
INC  


09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 
09/19/2002 
09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 

09/19/2002 
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Subject,  City,  State 

Effective 
date 

ORLANDO.  FL 
SAFETY  DRUGS  INC     . .      . 

09/19/2002 

BROOKLYN.  NY 

ST  Pb  1  tR'S  MEDICAL  SUP- 
PLY, INC  

PHILADELPHIA.  PA 

1ST  REHABILITATION  OF 
PORT  ST  

09/19/2002 
09/19/2002 

ORLANDO,  FL 

DEFAULT  ON  HEAL  LOAN 


ALSTON-DAVIS,  DIEDRA  A  .... 

PINE  FORGE,  PA 
BOULIS,  MARKELL  D 

08/20/2002 
09/19/2002 

PRESTO,  PA 
VELARDE,  DIEGO  F 

08/20/2002 

BENSENVILLE,  IL 

Dated:  September  3.  2002.      ■ 
Calvin  Anderson,  Jr., 

Director.  Health  Care  Administrative 
Sanctions,  Office  of  Inspector  General. 
[PR  Doc.  02-23033  Filed  9-10-02:  8:45  am] 
BILUNG  CODE  41S(M>4-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Heattti 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunities 

AGENCY:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  funding  availability 
for  an  Evaluation  Technical  Assistance 
Center. 


SUMMARY:  The  Substance  Abuse  and 
Mental  Health  Ser\'ices  Administration 
(SAMHSA)  Center  for  Mental  Health 
Services  (CMHS)  announces  the 
availability  of  FY  2003  funds  for  a 
cooperative  agreement  for  the  following 
activity.  This  notice  is  not  a  complete 
description  of  the  activity;  potential 
applicants  must  obtain  a  copy  of  the 
Guidance  for  Applicants  (GFA), 
including  Part  I,  Cooperative  Agreement 
for  an  Evaluation  Technical  Assistance 
Center  (SM  03-002),  and  Part  II,  General 
Policies  and  Procedures  Applicable  to 
all  SAMHSA  Applications  for 
Discretionary  Grants  and  Cooperative 
Agreements,  before  preparing  and 
submitting  an  application. 


Activity 


Application  deadline 


Est.  funds 
FY  2003 


Est.  numt)er 
of  awards 


Project 
penod 

(years) 


Cooperative  Agreement  for  Evaluation  Tecfinical  Assistance  Cen- 
ter. 


Oct.  22.  2002 


S800.000 


The  actual  amount  available  for  the 
award  may  vary  depending  on 
imanticipated  program  requirements 
and  actual  SAMHSA  appropriations. 
This  program  is  being  annoimced  prior 
to  the  annual  appropriation  for  FY  2003 
for  SAMHSA's  programs.  Applications 
are  invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  an 
Evaluation  Technical  Assistance  Center 
cooperative  agreement  This  program  is 
being  announced  in  order  to  allow 
applicants  sufficient  time  to  plan  and 
prepare  applications.  Solicitation  of 
applications  in  advance  of  a  final 
appropriation  will  also  enable  the  award 
of  appropriated  grant  funds  in  an 
expeditious  manner  and  thus  allow 
prompt  implementation  and  evaluation 
of  promising  practices.  All  applicants 
are  reminded,  however,  that  we  cannot 
guarantee  sufficient  fimds  will  be 
appropriated  to  permit  SAMHSA  to 
fund  the  cooperative  agreement.  This 
program  is  authorized  under  Section 
1948(a)  of  the  Public  Health  Service  Act. 
SAMHSA's  policies  smd  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58,  No. 
126)  on  July  2.  1993. 

General  Instructions:  Applicants  must 
use  application  form  PHS  5161-1  (Rev. 
7/00).  The  application  kit  contains  the 
two-part  application  materials 
(complete  programmatic  guidance  and 


instructions  for  preparing  and 
submitting  applications),  the  PHS  5161- 
1  which  includes  Standard  Form  424 
(Face  Page),  and  other  documentation 
and  forms.  Application  kits  may  be 
obtained  from:  National  Mental  Health 
Services  Knowledge  Exchange  Network 
(KEN),  P.O.  Box  42490,  Washington,  DC 
20015,  Telephone:  1-800-789-2647. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  http://www.samhsa.gov  (Click  on 
"Grant  Opportunities").  When 
requesting  an  application  kit.  the 
applicant  must  specify  the  particular 
annoimcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA),  Center  for  Mental  Health 
Services  (CMHS)  is  accepting 
applications  for  a  fiscal  year  (FY)  2003 
cooperative  agreement  to  provide 
technical  assistance  to  States  and  the 
mental  health  community  regarding 
how  to  conduct  high  quality  evaluations 
of  programs  and  service  systems,  and 
how  to  interpret  and  use  the  results  of 
evaluation  and  mental  health  services 
research  to  improve  the  planning, 
development,  and  operation  of  adult 
services  provided  under  the  Community 


Mental  Health  Services  (CMHS)  Block 
Grant  program. 

Eligibility:  All  public  or  private 
domestic  nonprofit  entities,  including 
faith-based  organizations,  can  apply. 

Availability  of  Funds:  It  is  estimated 
that  up  to  $800,000  will  be  available  for 
the  award  (direct  plus  indirect  costs) 
each  year.  Actual  funding  levels  will 
depend  on  the  availability  of  funds  and 
the  applicant's  budget  justification. 
Annual  continuation  awards  will 
depend  on  the  availability  of  funds  and 
progress  achieved. 

Period  of  Support:  The  award  should 
be  requested  for  a  project  period  of  3 
years. 

Criteria  for  Review  and  Funding 

General  Re\iew  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review- 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applications  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
criteria  specific  to  the  programmatic 
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activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.238. 

Program  Contact:  For  questions 
concerning  program  issues,  contact: 
Crystal  R.  Blyler,  Ph.D.,  Social  Science 
Analyst.  CMHS/SAMHSA.  5600  Fishers 
Lane,  RM  llC-22,  Rockville,  MD  20857, 
(301)  443-3653,  E-Mail: 
cblyler®samhsa.gov. 

For  questions  regarding  grants 
management  issues,  contact:  Steve 
Hudak,  Division  of  &ants  Management, 
OPS/SAMHSA,  Rockwall  U.  6th  floor, 
5600  Fishers  Lane,  Rockville,  MD 
20857,  (301)  443-9666,  E-Mail: 
shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  Impact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
ofBcials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jmisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

b.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  wbich  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  governments  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  ipaterials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition.  Public  Law  103- 
227,  the  Pro-Children  Act  of  1994, 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 
services  are  provided  to  children.  This 


is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 
Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovernmental  review  requirements 
of  Executive  Order  12372,  as 
implemented  through  DHHS  regulations 
at  45  CFR  part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
governments)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
website  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857.  The  due  date  for  State  review 
process  recommendations  is  no  later 
than  60  days  after  the  specified  deadline 
date  for  the  receipt  of  applications. 
SAMHSA  does  not  guarantee  to 
accommodate  or  explain  SPOC 
comments  that  are  received  after  the  60- 
day  cut-off. 

Dated:  September  5.  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

|FR  Doc.  02-23009  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  4162-20-f> 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[ID-097-1220-MA] 

Notice  of  Emergency  Closure  of  Public 
Land  to  Certain  Uses  In  Elmore 
County,  ID 

agency:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice,  emergency  closure. 

SUMMARY:  Notice  is  served  that  988  acres 
of  public  land  is  closed  to  the  use  of 
motorized  vehicles  north  of  the 
Pasadena  Valley  Road.  The  public  land 
is  located  approximately  two  (2)  miles 
east  of  Glenns  Ferry.  Idaho,  known  as 


the  Paradise  or  Pasadena  Off-Highway 
Vehicle  (OHV)  area  (north  end).  This 
closure  will  be  in  effect  beginning  on 
August  1,  2002,  and  will  expire  on 
August  1,  2004.  During  this  closing 
period,  public  consultation  will  be 
implemented  and  a  process  for 
completing  a  management  plan  for  the 
area  will  be  developed.  A  supplemental 
rule  could  be  implemented  for 
permanent  closiue  of  the  area.  OHV  use 
includes  all  types  of  motor  vehicles 
except  for  those  authorized  for  fire 
fighting,  law  enforcement,  and 
administrative  operations  or  other 
activities  authorized  by  the  BLM. 

The  issues  that  have  been  occurring 
during  the  past  three  years  have 
primarily  been  related  to  safety 
concerns  involving  OHV's  crossing  and 
traveling  on  the  Pasadena  Valley  Road. 
This  safety  issue  has  consumed  a 
considerable  amoimt  of  County,  State, 
and  BLM  law  enforcement  staff  time  in 
assuring  public  safety  along  the  road. 
The  Elmore  County  Sheriff's 
Department  has  requested  that  this  area 
be  closed.  Complaints,  verbal  and 
written,  from  the  local  residents  have 
been  received  on  a  regular  basis 
pertaining  to  safety,  noise  levels  and 
degradation  of  the  slopes  where  hill 
climbing  takes  place. 

This  emergency  closure  is  necessary 
for  public  safety  and  to  protect  public 
land  and  adjacent  private  property. 
Closine  signs  will  be  posted  at  main 
entry  points  and  trails  in  the  area.  Maps 
of  the  closure  area  and  more  detailed 
information  are  on  file  at  the  Jarbidge 
Field  Office. 

FOR  FURTHER  INFORMATION  CONTACT: 
Eddie  Guerrero,  Field  Manager  or  Max 
Yingst,  Outdoor  Recreation  Planner. 
BLM,  Jarbidge  Field  Office,  2620 
Kimberly  Road,  Twin  Falls,  ID,  83301- 
7975  or  call  (208)  736-2350. 
SUPPLEMENTARY  INFORMATION:  This  order 
affects  public  lands  in  Elmore  County, 
Idaho  thus  described: 

Boise  Meridian 

T.5S..  R.10E., 

Sees.  25,  26,  27: 
T.5S.,  R.  llE., 

Sees.  30,  31 

This  closine  will  not  affect  vehicle 
traffic  on  Pasadena  Valley  Road, 
Coblantz  Road,  Thompson  Hill  Road, 
and  Black  Mesa  Road.  This  closure  does 
not  affect  the  OHV  site  south  of  the 
Pasadena  Valley  Road  or  in  the  Rosevear 
Gulch  area. 

Authority  for  this  action  is  contained 
in  Title  43,  Code  of  Federal  Regulations, 
Subpart  8341,  Section  2  (43  CFR  8341.2) 
and  Subpart  8364.  Section  1  (43  CFR 
8364.1).  Any  person  who  fails  to  comply 
with  this  closure  is  subject  to  citation  or 


arrest  and  a  fine  up  to  $1,000.00  or 
imprisonment  not  to  exceed  12  months, 
or  both.  Such  violations  may  also  be 
subject  to  the  enhanced  fines  provided 
for  by  Title  18  U.S.C.  3571. 

Edward  Guerrero. 

Field  Manager. 

[PR  Doe.  02-23043  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NV-025-1232-EA;  Special  Recreation 
Permit  #  NV-023-02-25] 

Notice  of  Temporary  Closure  of  Public 
Lands:  Pershing,  Washoe  &  Humboldt 
Counties,  NV 

AGENCY:  Bureau  of  Land  Management, 
Winnemucca  Field  Office,  Nevada. 
Interior. 

ACTION:  Notice  to  the  public  of 
temporary  closures  on  public  lands 
administered  by  the  Bureau  of  Land 
Management,  Winnemucca  Field  Office, 
Nevada. 

SUMMARY:  Notice  is  hereby  given  that 
certain  lands  will  be  temporarily  closed 
to  public  use  in  and  aroimd  the  Civilian 
Space  Exploration  Team  (CSXT)  rocket 
launch  site,  located  in  Pershing,  Washoe 
and  Hiunboldt  counties,  Nevada,  fi-om 
0700  to  0930  hours,  September  17th- 
September  20th  inclusive,  and 
September  23rd. '2002.  These  closures 
are  made  in  the  interest  of  public  safety 
at  and  around  the  location  of  an  amateur 
high-altitude  rocket  laimch  site.  This 
event  is  expected  to  attract 
approximately  50  participants.  The 
lands  involved  are  located  northeast  of 
Gerlach,  Nevada  in  the  Moimt  Diablo 
Meridian. 

The  following  Public  Lands  are  closed 
to  public  use:  Public  land  areas  north  of 
the  Union  Pacific  Railroad  tracks,  and 
east  of  State  Highway  34  and  County 
Road  200.  and  west  of  the  Pahute  Peak 
and  Black  Rock  Desert  wilderness 
boundaries  within  the  following  legally 
described  areas  are  included  in  the 
closure: 

T33.5N.  R24E  see.  25-28,  32-36;  T33N  R24E 
sees.,  1-5.  8-22,  23,  27-30;  T33N,  R25E  see. 
2.3,4,9;  T34N,  R24E  see.  1-3,  10-15,  21-27, 
34-36;  T34N,  R25E  sec.1-4,  9-16.  21-28.  33- 
36;  T34N,  R26E  sec.  1-24,  28-33;  T34N, 
R27E  sec.  1-18;  T35.5N,  R25E  sec.  27-34; 
T35.5N,  R26E  sec.  25-36;  T35N,  R24E  sec. 
6,13,  22-27,  34-36;  T35N,  R25E  sec.  1-4,9- 
16,  21-28,  33-36;  All  of  T35N,  R26E;  All  of 
T35N  R27E;  T36N  R23.5E  sec.  1;  T36N,  R24E 
see.  5.  6,  8, 17,  30;  T36N,  R25E  see.  1-5,  8- 
18,  21-36;  All  of  T36N,  R26E;  T36N,  R27E 
see.  4-9,  16-21,  28-33;  T37N,  R23.5E  see.  36; 


T37f4,  R24E  sec.  11,  14.  23,  24,  30;  T37N, 
R25E  see.  7,  22-27,  34-36;  T37N,  R26E  sec. 
19-36;  T37N,  R27E  sec.  19-21,  28-33;  T38N, 
R23E  see.  22. 

To  ensure  public  safety  these  lands 
will  be  closed  to  public  use  from  0700 
to  0930  hours  during  the  CSXT  permit 
period,  with  the  exception  of  BLM 
personnel,  law  enforcement,  emergency 
medical  services,  and  CSXT  staff  as 
designated  by  the  BLM  authorized 
officer.  A  map  showing  these  temporary 
closings,  restrictions  and  prohibitions  is 
available  from  the  following  BLM  office: 
BLM-Winnemucca  Field  Office,  5100 
East  Winnemucca  Blvd.,  Winnemucca, 
Nevada  89445-2921. 

The  map  may  also  be  viewed  on  the 
Winnemucca  Field  Office  Web  site  at: 
www.nv.blm.gov/winnemucca. 
DATES:  Closure  to  public  use  from  0700 
to  0930  hours,  September  17th-20th 
inclusive  and  September  23rd,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dave  Lefevre,  National  Conservation 
Area  Outdoor  Recreation  Planner, 
Bureau  of  Land  Management, 
Winnemucca  Field  Office,  5100  East 
Winnemucca  Boulevard,  Winnemucca, 
NV  89445,  telephone:  (775)  623-1770. 

Authority:  43  CFR  8364.1. 

Penalty:  Any  person  failing  to  comply 
with  the  closure  orders  may  be  subject 
to  imprisonment  for  not  more  than  1 2 
months,  or  a  fine  in  accordance  with  the 
applicable  provisions  of  18  U.S.C.  3571. 
or  both. 


Ter^A.  Reed, 

FieloF^anager. 

[PR  Doe.  02-23046  Filed  9-10-02;  8:45  am) 

BIUJNG  CODE  4310-4IC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[UT-030-02-1 220-DE-241  A] 

Notice  of  Temporary  Closure  of  Public 
Lands 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  temporary  closure  of 

public  lands. 

SUMMARY:  Certain  lands  in  the  Grand 
Staircase-Escalante  National  Monument 
are  being  temporarily  closed  to  rock 
climbing  activities  to  protect  active 
peregrine  falcon  nesting  sites.  Closures 
may  occur  annually  during  nesting 
season. 

SUPPLEMENTARY  INFORMATION:  Under  the 
provisions  of  43  CFR  part  8364  and  the 
Grand  Staircase-Escalante  National 
Monument  Management  Plan.  Decisions 


CLMB-1  and  CLMB  2,  notice  is  hereby 
given  of  a  temporary  closure  of  portions 
of  public  lands  to  rock  climbing 
activities  within  Grand  Staircase- 
Escalante  National  Monmnent.  The 
present  closure  area  includes:  the  Long 
Canyon  portion  of  the  Burr  Trail,  and 
the  Escalante  River  upstream  from  the 
Highway  12  bridge;  all  lands  within  a 
one  mile  radius  of  any  active  peregrine 
falcon  nest(s).  The  closure  shall  be  in 
effect  from  March  1  to  August  31,  2002 
and  each  subsequent  year  that  active 
nest  sites  are  identified.  The  closure 
includes  all  forms  of  rock  climbing 
including  free  climbing,  bouldering  and 
climbing  using  ropes  and  hardware. 
Closure  notices  identifying  the  area(s) 
closed  and  dates  of  closure  will  be 
posted  at  the  identified  locations  when 
active  nests  are  identified.  Should 
additional  active  peregrine  falcon  or 
other  birds  of  prey  nest  sites  be 
identified,  similar  temporary  closures 
would  be  implemented. 

FOR  FURTHER  INFORMATION  CONTACT:  Bill 
Falvey.  Wildlife  Biologist.  GSENM.  at 
435-826-5613  or  billjalvey@blm.gov. 

Dated:  (uly  29.  2002. 
David  B.  Hunsaker, 

Acting  Monument  Manager. 

(FR  Doc.  02-2,3045  Filed  9-10-02:  8:45  am) 

BIUJNG  COOE  4310-^«-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-080-1430-EU;  Serial  No.  NMNM 
106766] 

Notice  of  intent  To  Prepare  a  Plan 
Amendment/Environmental 
Assessment  to  the  Carlsbad  Resource 
Management  Plan  for  Possible 
Disposal  of  Public  loind 

AGENCY:  Bureau  of  Land  Management. 
Interior. 

ACTION:  Resource  Management  Plan 
Amendment  (RMPA)  and 
Environmental  Assessment  (EA)  for 
possible  disposal  of  public  land  in  Eddy 
&  Lea  County,  NM. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM),  Carlsbad  Field 
Office,  is  initiating  the  preparation  of  an 
RMPA,  which  will  include  an  EA  for  the 
possible  exchange  of  up  to  6,215.22 
acres  of  BLM-administered  public  land 
in  Eddy  and  Lea  Counties  in 
southeastern  New  Mexico  for  up  to 
2,389.78  acres  of  privately  owned  land 
in  Eddy  County.  The  exchange  will  be 
for  like  values  as  determined  by 
appraisal.  The  offered  land  is  located  in: 
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Acres 

T.  23  S..  R.  28  E.,  NMPM 

Sec.  11:S2NE.  S2SW,  SE  ... 

320.00 

Sec.  12:  S2N2,  N2S2,  S2SW 

400.00 

Sec.  13:  NW,  N2SW.  SESW, 

SE 

440.00 

Sec.  14:  N2N2  

160.00 

Sec.  24:  E2NE  

80.00 

T.  23  S.,  R.  29  E.,  NPMP 

Sec.  18:  Lots  3,  4.  SESW 

116.12 

Sec.  19:  Lots  1-4  inc., 

SWNE.  E2W2,  SE 

513.66 

Sec.  30:  E2,  NENW  

360.00 

Total  

2,389.78 

The  selected  land  is  located  in: 


Acres 

T.  21  S.,  R.  29  E.,  NMPM 

Sec.  01:S2  

320.00 

Sec.  11:N2NE.  SWNE,  SE  .. 

280.00 

Sec.  12:  All 

640.00 

Sec.  13:  NE 

160.00 

Sec.  14:  SWNE 

40.00 

T.  20  S.,  R.  30  E.,  NMPM 

Sec.  04:  S2N2,  W2SW. 

NESE  

280.00 

Sec.  05:  Lots  1^  inc.,  S2N2, 

N2S2,  SESW,  S2SE  

599.68 

Sec.  08:  ALL  

640.00 

Sec.  09:  N2N2  

160.00 

T.  21  S.,  R.  31  E.,  NMPM 

Sec.  03:  Lots  3,  4.  5.  6,  11. 

12,  13,  14,  SW  

484.68 

Sec.  04:  Lots  1-16 

648.96 

Sec.  05:  Lots  1,2.7.8.9, 

10.  15,  16,  SE  

484.47 

Sec.  09:N2  

320.00 

Sec.  10:  NW 

160.00 

T.  20  S.,  R.  32  E.,  NMPM 

Sec.  07:  Lot  4.  SESW,  S2SE 

159.43 

Sec.  08:S2SW  

80.00 

Sec.  17:  W2  

320.00 

Sec.  18:  W2NW,  NWSW, 

S2S2 

837.43 

Total 

6,215.22 

The  RMPA  will  allow  for  exchange  of 
the  land  if  that  is  the  alternative  chosen 
by  the  BLM  New  Mexico  State  Director. 
The  public  is  invited  to  participate  in 
the  scoping  process  to  identify  issues 
and  planning  criteria  to  be  considered 
in  the  development  of  the  RMPA/EA. 
The  BLM  will  maintain  a  mailing  list  of 
parties  and  persons  interested  in  being 
kept  informed  about  the  RMPA/EA. 
DATES:  Comments  related  to  this  action 
will  be  accepted  on  or  before  October 
28,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
Bobbe  Young,  Lead  Realty  Specialist, 
620  E.  Greene.  Carlsbad.  NM  88220. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Rugwell,  Assistant  Field 
Manager  at  (505)  234-5907  or  Bobbe 
Young  at  (505)  234-5963. 
SUPPLEMENTARY  INFORMATION: 
Mississippi  Potash,  Inc.,  has  requested 


to  exchange  lands  they  own  aroimd  the 
Pecos  River  for  BLM  managed  public 
lands  surrounding  mine  sites.  The 
public  lands  adjacent  to  the  mine  sites 
have  mine  tailings  and  other  industrial 
waste  located  on  them  and  the  land  near 
the  Pecos  River  is  riparian  habitat  and 
native  rangeland.  The  public  land  was 
identified  for  retention  in  Federal 
ownership  in  the  Carlsbad  RMP 
completed  in  1988.  In  order  to  consider 
this  exchange  of  the  land,  the  RMP  must 
be  amended.  An  interdisciplinary  team 
of  BLM  resource  specialists  including 
realty,  recreation,  cultural,  minerals, 
and  hazardous  materials  specialists  will 
prepare  the  RMPA/EA.  Other  specialists 
will  provide  additional  technical 
support  as  needed. 

Dated:  July  15.  2002. 
Richard  A.  Whitley, 

Acting  State  Director. 

[FR  Doc.  02-23049  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  431(^^:8-? 


DEPARTMENT  OF  THE  INTERIOn 

Bureau  of  Land  Management 
[CA-180-5700-EU;  CACA-42966] 

Notice  of  Realty  Action 

AGENCY:  Bureau  of  Land  Management, 
Interior. 

ACTION:  Notice  of  realty  action;  Non- 
competitive sale  of  public  lands, 
Tuolomne  County,  California. 

SUMMARY:  The  public  lands  identified 
below  have  been  examined  and  foimd 
suitable  for  disposal  pursuant  to 
sections  203  and  209  of  the  Federal 
Land  Policy  and  Management  Act  of 
October  21,  1976  (90  Stat.  2750-51;  43 
U.S.C.  1713,  and  90  Stat.  2757-58,  43 
U.S.C.  1719),  and  the  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  at  not  less  than 
appraised  market  value.  The  potential 
buyer  of  the  parcel  will  make 
application  under  section  209  of  the 
Federal  Land  Policy  and  Management 
Act  of  October  21, 1976,  to  purchase  the 
mineral  estate  along  with  the  surface. 

Mount  Diablo  Meridian 

T.  1  South,  R.  16  East. 
Section  30,  Lots  24,  25 
Mount  Diablo  Meridian,  Tuolumne, 

California 
Containing  1.86  acres  more  or  less. 

The  purpose  of  the  proposed  sale  is  to 
dispose  of  a  parcel  of  public  land  that 
is  difficult  and  uneconomic  to  manage 
as  part  of  the  public  lands  of  the  United 
States.  It  is  also  proposed  for  sale  in 
order  to  resolve  a  trespass  of  the  Big  Oak 


Flat  Baptist  Church.  The  proposed  sale 
is  consistent  with  the  Folsom  Field 
Office  Sierra  Planning  Area 
Management  Framework  Plan  (July 
1988),  and  the  public  interest  will  be 
served  by  offering  the  parcel  for  sale. 
The  parcel  will  be  offered  for  non- 
competitive sale  to  Big  Oak  Flat  Baptist 
Church,  the  adjacent  landowner. 

Pursuant  to  me  Federal  Land 
Transaction  Facilitation  Act  of  July  25, 
2000  (Pub.  L.  106-248),  the  proceeds 
from  the  sale  will  be  deposited  into  a 
Federal  Land  Disposal  Accoimt  and 
used  to  acquire  non-federal  land  within 
the  State  of  California.  The  money  will 
be  used  to  purchase  lands  for  the  BLM, 
National  Park  Service,  Forest  Service,  or 
Fish  and  Wildlife  Service. 

Conveyance  of  the  available  mineral 
interests  would  ocoir  simultaneously 
with  the  sale  of  the  land.  The  minerd 
interests  being  offered  for  conveyance 
have  no  known  mineral  value. 
Acceptance  of  a  direct  sale  offer  will 
constitute  an  application  for  conveyance 
of  those  mineral  interests.  The  applicant 
will  be  required  to  pay  a  $50.00 
nonretumable  filing  fee  for  conveyance 
of  the  available  mineral  interests. 

The  patent,  when  issued,  will  reserve 
the  following:  Reservation  for  ditches 
and  canals. 

DATES:  For  a  period  of  45  days  from  the 
date  of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  pertaining  to  this 
action.  The  lands  will  not  be  offered  for 
sale  imtil  at  least  60  days  after  the  date 
of  publication  of  this  notice  in  the 
Federal  Register. 

ADDRESS:  Written  comments  concerning 
the  proposed  sale  should  be  sent  to  the 
Bureau  of  Land  Management,  Folsom 
Field  Office,  63  Natoma  Street,  Folsom, 
California  95630. 

FOR  FURTHER  INFORMATION  CONTACT: 
Additional  information  concerning  the 
land  sale,  including  relevant  planning 
and  environmental  documentation,  may 
be  obtained  from  the  Folsom  Field 
Office  at  the  above  address.  Telephone 
calls  may  be  directed  to  Jodi  Swaggerty 
at  (916)  985-^474. 

SUPPLEMENTARY  INFORMATION:  Objections 
to  the  sale  will  be  reviewed  by  the  State 
Director,  who  may  sustain,  vacate,  or 
modify  this  realty  action.  In  the  absence 
of  any  objections,  this  proposal  will 
become  the  final  determination  of  the 
Department  of  the  Interior. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  lands  from  appropriations  imder 
the  public  land  laws,  including  the 
mining  laws,  pending  disposition  of  this 
action,  or  270  days  from  the  date  of 
publication  of  this  notice,  whichever 
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occiirs  first.  Pursuant  to  the  application 
to  convey  the  mineral  estate,  the 
mineral  interests  of  the  United  States 
are  segregated  by  this  notice  from 
appropriation  under  the  public  land 
laws,  including  the  mining  laws  for  a 
period  of  two  years  from  the  date  of 
filing  the  application. 

D.K.  S%*rickard, 

Folsom  Field  Office  Manager. 

[FR  Doc.  02-23050  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  4310-FB-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[NV-050-1430-ES;  N-51437] 

Notice  of  Realty  Action  Segregation 
Terminated,  i.ease/Conveyance  for 
Recreation  and  Public  Purposes 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Segregation  terminated, 

recreation  and  public  piirposes  lease/ 

conveyance. 

summary:  The  following  described 
public  land  in  Las  Vegas,  Clark  Coimty, 
Nevada  was  segregated  for  recreational 
or  public  purposes  on  February  12, 1993 
under  serial  niunber  N-56734.  The  land 
has  been  examined  and  found  suitable 
for  lease/conveyance  for  recreational  or 
public  purposes  under  the  provisions  of 
the  Recreation  and  Public  Purposes  Act, 
as  amended  (43  U.S.C.  869  et  seq.). 
Clark  County  proposes  to  use  the  land 
as  an  addition  to  the  Clark  County 
Gardens  Park. 

Moimt  Diablo  Meridian,  Nevada 

T.  21  S.,  R.  60E., 

Sec.  15.  EV2SEV4SWV4SWV4. 
approximately  5.0  acres. 

The  park  is  located  at  Buffalo  Drive 
and  Flamingo  Road.  The  land  is  not 
required  for  any  federal  purpose.  The 
lease/conveyance  is  consistent  with 
cvurent  Bureau  planning  for  this  area 
and  would  be  in  the  public  interest.  The 
lease/patent,  when  issued,  will  be 
subject  to  the  provisions  of  the 
Recreation  and  Public  Purposes  Act  and 
applicable  regulations  of  the  Secretary 
of  the  Interior,  and  will  contain  the 
following  reservations  to  the  United 
States: 

1.  A  right-of-way  thereon  for  ditches 
or  canals  constructed  by  the  authority  of 
the  United  States,  Act  of  August  30, 
1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
such  deposits  from  the  same  under 


applicable  law  and  such  regulations  as 
the  Secretary  of  the  Interior  may 
prescribe  and  will  be  subject  to: 

1.  Easements  in  accordance  v\rith  the 
Clark  County  Transportation  Plan. 

2.  Those  rights  for  telephone  line 
purposes  which  have  been  granted  to 
Central  Telephone  Company  by  Permit 
No.  N-55679  imder  the  act  of  October 
21, 1976  (090  Stat  2776.  43  U.S.C.  1761). 

3.  Those  rights  for  roadway  purposes 
which  have  been  granted  to  Clark 
Coimty  by  Permit  No.  N-59691  under 
the  act  of  October  21,  1976(090  Stat. 
2776,  43  U.S.C.  1761). 

Detailed  information  concerning  these 
actions  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Las  Vegas  Field  Office. 
4701  N.  Torrey  Pines  Drive,  Las  Vegas. 
Nevada  or  by  calling  (702)  515-5088. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  above  described 
land  will  be  segregated  from  all  other 
forms  of  appropriation  under  the  public 
land  laws,  including  the  general  mining 
laws,  except  for  lease/conveyance  under 
the  Recreation  and  Public  Purposes  Act. 
leasing  under  the  mineral  leasing  laws, 
and  disposal  under  the  mineral  material 
disposal  laws. 

For  a  period  of  45  days  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  interested  parties  may 
submit  comments  regarding  the 
proposed  lease/conveyance  for 
classification  of  the  land  to  the  Las 
Vegas  Field  Manager.  Las  Vegas  Field 
Office,  4701  N.  Torrey  Pines  Drive.  Las 
Vegas,  Nevada  89130. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  lemd  for  a  park. 
Comments  on  the  classification  are 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  directly 
related  to  the  suitability  of  the  land  for 
a  park.  Any  adverse  comments  will  be 
reviewed  by  the  State  Director  who  may 
sustain,  vacate,  or  modify  this  realty 
action.  In  the  absence  of  any  adverse 
comments,  these  realty  actions  will 
become  the  final  determination  of  the 
Department  of  the  Interior.  The 
classification  of  the  lands  described  in 
this  Notice  will  become  effective  60 
days  from  the  date  of  publication  in  the 


Federal  Register.  The  land  will  not  be 
offered  for  lease/conveyance  until  after 
the  classification  becomes  effective. 

Dated:  August  10.  2002. 
Sharon  DiPinto, 

Acting  Assistant  Field  Manager,  Division  of 

Lands.  Las  Vegas.  NV. 

IFR  Doc.  02-23041  Filed  9-10-02;  8:45  am) 

BILLING  CODE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[WY-050-1430-EU;  WYW-151993] 

Notice  of  Realty  Action;  Proposed 
Direct  Sale  of  Public  Land  Parcel  in 
Fremont  County,  WY 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  realty  action. 

SUMMARY:  The  Bureau  of  Land 
Management  (BLM)  has  determined  that 
the  following  described  public  land  is 
suitable  for  direct  sale  to  the  State  of 
Wyoming,  State  Parks  and  Cultural 
Resources  Division  pursuant  to  sections 
203  and  209  of  the  Federal  Land  Policy 
and  Management  Act  (FLPMA)  of  1976, 
(43  U.S.C.  1713,  1719),  and  the  Federal 
Land  Transaction  Facilitation  Act  of 
2000,  Pub.  L.  No.  106-248,  July  25, 
2000.  The  land  will  not  be  offered  for 
sale,  at  less  than  fair  market  value,  and 
will  not  be  sold  until  at  least  60  days 
after  the  date  of  this  notice. 

Sixth  Principal  Meridian 

T.  29N.,R.  100  W.. 
Sec.  20.  lot  16. 
The  above  lands  aggregate  10.27  acres. 

FOR  FURTHER  INFORMATION  CONTACT:  [ack 
Kelly,  Field  Manager.  Lander  Field 
Office.  Bureau  of  Land  Management. 
1335  Main  Street,  P.O.  Box  589,  Lander. 
Wyoming  82520,  or  contact  Bill  Bartlett 
at  (307)  332-8401 ,  or  by  e-ail  at 
Bill_Bartlett@blm.gov.  ' 

SUPPLEMENTARY  INFORMATION:  The  State 
of  Wyoming,  State  Parks  and  Cultural 
Resources  wants  to  purchase  the  10 
acres  of  public  land  which  includes  an 
abandoned  railroad  fill  across  Willow 
Creek.  They  intend  to  use  the  land  and 
railroad  fill  in  a  flood  protection  plan  to 
protect  their  investment  in  the  restored 
historic  structures  in  the  South  Pass 
City  State  Historic  Site. 

The  publication  of  this  Notice  of 
Realty  Action  in  the  Federal  Register 
shall  segregate  the  above  public  lands 
from  appropriation  under  the  public 
land  laws,  including  the  mining  laws. 
Any  subsequent  application  shall  not  be 
accepted,  shall  not  be  considered  as 
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filed  and  shall  be  returned  to  the 
applicant.  The  segregative  effect  of  this 
Notice  will  terminate  upon  issuance  of 
a  conveyance  document,  270  days  from 
the  date  of  publication  of  this  Notice,  or 
when  a  cancellation  Notice  is 
published,  whichever  occurs  first. 

This  sale  is  consistent  with  Bureau  of 
Land  Management  policies  and  the 
Lander  Resource  Management  Plan 
(RMP).  There  will  be  no  reduction  of 
grazing  privileges  because  the  land  to  be 
sold  consists  primarily  of  a  railroad  fill 
and  culvert  on  Willow  Creek.  In 
accordance  with  section  7  of  the  Taylor 
Grazing  Act,  43  U.S.C.  315f,  and 
Executive  Order  No.  6910,  the  described 
lands  are  hereby  classified  for  disposal 
by  sale.  The  conveyance,  when 
completed,  will  be  subject  to  the 
following  terms,  conditions  and 
reservations: 

1.  All  valid  existing  rights 
documented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

3.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

Classification  Comments:  Interested 
parties  may  submit  comments  regarding 
the  classification  of  the  land  as  suitable 
for  disposal  through  sale. 

Application  Comments:  For  a  period 
of  45  days  from  the  date  of  this  notice, 
interested  parties  may  submit  comments 
to  the  Field  Manager,  BLM  Lander  Field 
Office,  P.O.  Box  589,  Lander.  Wyoming 
82520.  Any  adverse  comments  will  be 
evaluated  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  August  2,  2002. 
lack  Kelly, 
Field  Manager. 

[PR  Doc.  02-23039  Filed  9-10-02;  8:45  am) 
BILLING  COOE  4310-22-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

PD-076-2822-JL-G414] 

Notice  of  Closure  to  Off-Highway 
Vehicle  and  Recreation  Use 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

SUMMARY:  With  the  publication  of  this 

notice,  all  existing  roads  and  trails  on 

certain  lands  administered  by  the 

Bureau  of  Land  Management  (BLM) 


Shoshone  Field  Office  are  closed  to  off- 
highway  vehicle  use.  These  lands  are 
also  closed  to  camping,  horseback  riding 
and  other  recreational  activities.  The 
closure  will  remain  in  effect  until 
October  1,  2003,  or  imtil  such  time  as 
the  authorized  officer  of  the  Shoshone 
Field  Office  determines  the  closure  may 
be  lifted.  The  closure  is  in  accordance 
with  43  CFR  9268.3(d)(1).  The  BLM  may 
authorize  use. 

This  closure  is  a  direct  result  of  the 
Willow  Creek  Fire,  which  burned  this 
area  in  September  2001,  and  of  the 
subsequent  rehabilitation  efforts  of  the 
BLM.  The  closure  will  promote  the 
reestablishment  of  vegetation  on  this 
site  and  improve  the  potential  for 
recovery  of  wildlife  habitat.  The  closure 
will  also  reduce  the  potential  for  erosion 
and  noxious  weed  invasion. 
SUPPLEMENTARY  INFORMATION:  The  area 
of  closure  and  impoundment  affected  by 
this  notice  is  the  burned  portion  of  BLM 
lands  (approximately  7233  acres  more 
or  less),  specifically  described  wholly  or 
partially: 

Boise  Meridian 

T.  1  N.,R.  16  E., 

Sec.  1.  2.  3.  4.  5,  6,  8,  9,  10,  11.  14, 18, 
19.  20.  21,  22,  23,  26,  27,  28,  31,  35;  and 
T.  2N.,R.  16  E.. 

Sec.  25,  26.  32,  33,  34,  and  35. 

Detailed  maps  of  the  area  closed  to  OHV 
and  recreational  use  are  available  at  the 
Shoshone  Field  Office  at  the  address  below. 
FOR  FURTHER  INFORMATUN  CONTACT:  The 
BLM  Shoshone  Field  Office,  400  West  F 
Street,  Shoshone,  ID  83352. 

Dated:  July  9.  2002. 
Bill  Baker, 

Shoshone  Field  Manager. 
[FR  Doc.  02-23044  Filed  9-10-02;  8:45  am] 

HLUNG  COOE  4310-GG-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NM-952-02-1 050-BJ] 

Notice  of  Filing  of  Plats  of  Survey;  NM 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACTION:  Notice. 


SUMMARY:  The  plats  of  siuvey  described 
below  are  scheduled  to  be  officially 
filed  in  the  New  Mexico  State  Office, 
Bureau  of  Land  Management,  Santa  Fe, 
New  Mexico,  (30)  thirty  calendar  days 
from  the  date  of  this  publication. 

Indian  Meridian,  Oklahoma 

T.  7  N.,  R.  15  W.,  approved  July  23,  2002,  for 

Group  62  OK; 
T.  25  N.,  R.  24  E.,  approved  July  29,  2002, 

for  Group  72  OK; 


T.  9  N.,  R.  9  E.,  approved  July  31,  2002,  for 

Group  90  OK; 
T.  27  N.,  R.  24  E.,  approved  August  5,  2002, 

for  Group  92  OK; 
T.  13  N.,  R.  24  W.,  approved  July  23,  2002. 

for  Group  87  OK; 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  18  S.,  R.  14  E.,  approved  July  15,  2002,  for 

Group  939  NM; 
T.  9  S.,  R.  13  E.,  approved  August  5,  2002. 

for  Group  975  NM; 

Supplemental  Plat 

T.  12  S.,  R.  4  W.,  approved  August  20,  2002, 

NM; 

Protraction  Diagrams  for 

T.  16  N.,  R.  3  E.,  approved  July  22,  2002,  NM; 
T.  18  N.,  R.  11  E.,  approved  July  22,  2002, 

NM; 
T.  19  N.,  R.  13  E.,  approved  August  6,  2002, 

NM; 
T.  18  N.,  R.  13  E.,  approved  August  8,  2002, 

NM; 
T.  20  N.,  R.  13  E.,  approved  August  22,  2002, 

NM; 

U  a  protest  against  a  survey,  as  shown 
on  any  of  the  above  plats  is  received 
prior  to  the  date  of  official  filing,  the 
filing  will  be  stayed  pending 
consideration  of  the  protest.  A  plat  will 
not  be  officially  filed  imtil  the  day  after 
all  protests  have  been  dismissed  and 
become  final  or  appeals  from  the 
dismissal  affirmed. 

A  person  or  party  who  wishes  to 
protest  against  any  of  these  surveys 
must  file  a  written  protest  with  the  NM 
State  Director,  Bureau  of  Land 
Management,  stating  that  they  wish  to 
protest. 

A  statement  of  reasons  for  a  protest 
may  be  filed  with  the  notice  of  protest 
to  the  State  Director,  or  the  statement  of 
reasons  must  be  filed  with  the  State 
Director  within  thirty  (30)  days  after  the 
protest  is  filed.  The  above-listed  plats 
represent  dependent  resurveys,  surveys, 
and  subdivisions. 

These  plats  will  be  available  for 
inspection  in  the  New  Mexico  State 
Office,  Bureau  of  Land  Management, 
P.O.  Box  27115,  Santa  Fe,  New  Mexico, 
87502-0115.  Copies  may  be  obtained 
from  this  office  upon  pajrment  of  $1.10 
per  sheet. 

Dated:  September  5,  2002. 
Steve  Beyerlein, 

Acting  Chief  Cadastral  Surveyor  for  New 

Mexico. 

[FR  Doc.  02-23059  Filed  9-l(M)2;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[NV-93a-1430-ET;  N-75879] 

Notice  Of  Proposed  Withdrawal  and 
Opportunity  for  Public  Meeting; 
Nevada 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Notice. 

SUMMARY:  The  Bureau  of  Land 
Management  proposes  to  withdraw  a 
208.72  acres  of  public  land  from  surface 
entry  and  mining  for  a  period  of  20 
years  to  protect  pubic  health  and  safety 
from  land  contaminated  by  previous 
mining  and  milling  operations.  This 
notice  closes  the  land  fix>m  surface  entry 
and  mining  for  up  to  2  years  while 
various  studies  and  analyses  are  made 
to  make  a  final  decision  on  the ' 
withdrawal  application. 
DATES:  Comments  and  requests  for  a 
meeting  should  be  received  on  or  before 
December  10,  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Nevada 
State  Director,  BLM,  1340  Finimcial 
Blvd.,  P.O.  Box  12000.  Reno,  Nevada 
89520-0006. 

FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  J.  Samuelson,  BLM  Nevada  State 
Office,  775-861-6532. 
SUPPLEMENTARY  INFORMATION:  On  August 
9,  2002,  a  petition  was  approved 
allowing  the  Biireau  of  Land 
Management  to  file  an  application  to 
withdraw  the  follovnng  described 
public  land  from  settlement,  sale, 
location,  or  entry  under  the  general  land 
laws,  including  the  mining  laws,  subject 
to  valid  existing  rights: 

Mount  Diablo  Meridian 

T  21  N.,  R.  23  E.,  Sec.  32,  lots  9, 10. 14, 
IS,  and  16. 
The  area  described  contains  208.72  acres  in 
Lander  County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  tibe  public 
health  and  safety  as  well  as  to  prevent 
the  filing  of  mining  and  mill  site  claims 
which  would  interfere  with  the 
reclamation  of  the  Olinghouse  Mine 
site.  The  Olinghouse  Mine  was  the  site 
of  mining  and  milling  operations  for 
many  years.  The  area  contains  two  open 
pits,  haul  roads,  heap  leach  pad, 
buildings,  and  ponds  that  can  be 
hazardous  to  the  public.  The  Bureau  of 
Land  Management  intends  to  reclaim 
the  sitie.  A  withdrawal  would  preclude 
the  filing  of  mining  and  mill  site  claims 
while  the  site  is  being  reclaimed. 


For  a  period  of  90  days  bom  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Nevada  State  Director  of  the  Bureau  of 
Land  Management. 

Notice  is  nereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Nevada  State 
Director  within  90  days  from  the  date  of 
publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  at 
least  30  days  before  the  scheduled  date 
of  the  meeting.  The  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  part 
2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  vdll  be 
segregated  as  specffied  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date. 

Other  uses  which  will  be  permitted 
during  this  segregative  period  are  rights- 
of-way,  leases,  and  permits. 

Dated:  August  14,  2002. 
Jim  Stobaugh, 
Lands  Team  Lead. 

[FR  Doc.  02-23042  Filed  9-10-02;  8:45  am) 
BILLING  COOE  4310-HC-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[NM-030-1430-ET;  NMNM  106227] 

Notice  of  Propoaad  Withdrawal;  New 
Mexico 

AGENCY:  Bureau  of  Land  Management 
(BLM),  Interior. 
action:  Notice. 

SUMMARY:  The  BLM  proposes  to 
withdraw  712  acres  of  Federal  mineral 
estate  within  the  Red  Rock  Wildlife 
Area  bom  location  and  entry  under  the 
United  States  mining  laws  for  20  years 
to  protect  the  breeding  and  rearing 
habitat  of  the  State-listed  endangered 
desert  bighorn  sheep  (Oris  Mexicana). 
This  notice  segregates  the  Federal 
mineral  estate  within  the  described 
lands  for  up  to  2  years  boia  location  and 
entry  tmder  the  United  States  mining 
laws. 


DATES:  Comments  should  be  received  on 
or  before  December  10,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  Las  Cruces  Field  Office  Manager, 
BLM,  1800  Marquess,  Las  Cruces,  New 
Mexico  88005. 

FOR  FURTHER  INFORMATION  CONTACT:  Phil 
Rhinehart,  Realty  Specialist  at  the  BLM, 
Las  Cruces  Field  Office,  1800  Marquess. 
Las  Cruces,  New  Mexico  88005.  or  at 
505-525-4300. 

SUPPt^MENTARY  INFORMATION:  On  July  2, 
2002,  a  petition  was  approved  allowing 
the  BLM  to  file  an  application  to 
withdraw  the  Federal  mineral  estate  on 
the  following  described  lands  from 
location  and  entry  under  the  United 
States  mining  laws,  subject  to  valid 
existing  rights: 

New  Mexico  Principal  Meridian 

T.  18S..R.  18W., 
Sec.  9,  lots  1  to  4,  inclusive. 

SV2NEV4SWV4,  SV2NWV«SEV4.  and 

SEV4SEV4; 
Sec.  15.  NWV4NWV4  and  WV2SWV4; 
Sec.  16,  lots  1  to  5,  inclusive,  and 

NWV4SEV4: 
Sec.  21.  NEV4NEV4,  WV2NEV4,  and 

WV2NWV4; 
Sec.  22.  NfW'ANW'/.. 

The  areas  described  aggregate 
approximately  712  acres  in  Grant 
County.  All  persons  who  wish  to  submit 
comments,  suggestions,  or  objections  in 
connection  with  the  proposed 
withdrawal  may  present  their  views  in 
writing,  by  the  date  specified  above,  to 
the  Las  Cruces  Field  Office  Manager. 

Notice  is  hereby  given  that  an 
opportimity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
persons  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Las  Cruces  Field 
Office  Manager,  within  90  days  from  the 
date  of  publication  of  this  notice.  Upon 
determination  by  the  authorized  officer 
that  a  public  meeting  will  be  held,  a 
notice  of  the  time  and  place  will  be 
published  in  the  Federal  Register  and  a 
newspaper  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  application  will  be  processed  in 
accordance  with  the  regulations  set 
forth  in  43  CFR  2300.  For  a  period  of  2 
years  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register,  the  lands 
will  be  segregated  as  specified  above 
unless  the  application  is  denied  or 
canceled  or  the  withdrawal  is  approved 
prior  to  that  date. 
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Dated:  July  24,  2002. 
Amy  L.  Lueders, 

Las  Cnices  Field  Manager. 

[FR  Doc.  02-23048  Filed  9-10-02:  8:45  am) 

BHJJNG  CODE  4310-VC-P 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 

[OR-958-1430-ET;  HAG-0259;  WAOR- 
57423] 

Proposed  Wtthdrawal  and  Opportunity 
for  Public  Meeting;  Washington 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

action:  Notice. 

summary:  The  U.S.  Department  of 
Agricultiire,  Forest  Service,  proposes  to 
withdraw  approximately  646.40  acres  of 
National  Forest  System  land,  lying 
within  the  Colville  National  Forest,  to 
protect  the  imique  characteristics, 
sensitive  fauna,  hydrology,  and  the 
research  values  of  the  Halliday  Fen 
Research  Natiiral  Area.  This  notice 
closes  the  land  for  up  to  2  years  from 
location  and  entry  imder  the  United 
States  mining  laws. 

EFFECTIVE  DATE:  Comments  and  requests 
for  a  public  meeting  must  be  received  by 
December  11.  2002. 
ADDRESSES:  Comments  and  meeting 
requests  should  be  sent  to  the  Forest 
Supervisor,  Colville  National  Forest, 
Federal  Building,  7665  South  Main, 
Colville,  Washington  99114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Diana  Hsieh,  Realty  Specialist,  Colville 
National  Forest,  509-684-7129,  or 
Charles  R.  Roy,  BLM  Oregon/ 
Washington  State  Office,  503-808-6189. 
SUPPLEMENTARY  INFORMATION:  On  May 
23.  2002,  the  Forest  Service  filed  an 
application  to  withdraw  the  following 
described  National  Forest  System  land 
from  location  and  entry  under  the 
United  States  mining  laws  (30  U.S.C. 
Ch.  2  (1994),  but  not  the  mineral  leasing 
laws,  subject  to  valid  existing  rights: 

Willamette  Meridian 

Colville  National  Forest 

T.  40N.,  R.  44E.. 

Sec.  31,  WV2NEV4,  SEV4NE'/4.  SE'aNW'A, 
EV2SWV4.  NWV4SEV4. 

The  portions  of  the  following  land  as 
more  particularly  identified  and 
described  by  metes  and  boimds  in  the 
official  records  of  the  Bureau  of  Land 
Management,  Oregon/Washington  State 
Office  and  the  Colville  National  Forest 
Office,  Colville,  Washington: 

T.  39N.,R.  43E., 


Sec.  1,  NEV4NEV4. 

T.  40N.,R.  43E., 

Sec.  36,  SEV4SEV4. 

T.  39N.,R.  44E., 

Sec.  6,  NWV4NEV4,  NV2NWV4,  SWV4NWV4. 

T.  40  N.,  R.  44  E., 

Sec.  30.  NWV4SEV4,  SEV4SWV4,  SV2SEV4; 

Sec.  31,  lots  2,  3,  4.  NEV4NEV4,  NEV4NWV4, 

NEV4SEV4,  SV2SWV4; 
Sec.  32.  WV2NWV4  and  W'ASW'A. 

The  areas  described  aggregate 
approximately  646.40  acres  in  Pend  Oreille 
County. 

The  purpose  of  the  proposed 
withdrawal  is  to  protect  the  unique 
characteristics,  sensitive  fauna, 
hydrology,  and  the  research  values  of 
the  Halliday  Fen  Research  Natxiral  Area. 

For  a  period  of  90  days  from  the  date 
of  publication  of  this  notice,  all  persons 
who  wish  to  submit  comments, 
suggestions,  or  objections  in  connection 
with  the  proposed  withdrawal  may 
present  their  views  in  writing  to  the 
Forest  Supervisor  at  the  address 
indicated  above. 

Notice  is  hereby  given  that  an 
opportunity  for  a  public  meeting  is 
afforded  in  connection  with  the 
proposed  withdrawal.  All  interested 
parties  who  desire  a  public  meeting  for 
the  purpose  of  being  heard  on  the 
proposed  withdrawal  must  submit  a 
written  request  to  the  Forest  Supervisor 
at  the  address  indicated  above  within  90 
days  from  the  date  of  publication  of  this 
notice.  Upon  determination  by  the 
authorized  officer  that  a  public  meeting 
will  be  held,  a  notice  of  the  time  and 
place  will  be  published  in  the  Federal 
Register  at  least  30  days  before  the 
scheduled  date  of  the  meeting. 

The  withdrawd  application  will  be 
processed  in  accordance  with  the 
regulations  set  forth  in  43  CFR  2300. 

For  a  period  of  2  years  from  the  date 
of  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  as  specified  above  unless  the 
application  is  denied  or  canceled  or  the 
withdrawal  is  approved  prior  to  that 
date.  The  temporary  land  uses  which 
may  be  permitted  during  this 
segregative  period  include  licenses, 
permits,  rights-of-way,  and  disposal  of 
vegetative  resources  other  than  under 
the  mining  laws. 

Dated:  June  7,  2002. 
Robert  D.  DeViney  Jr., 

Chief.  Branch  of  Realty  and  Records  Services. 
[FR  Doc.  02-23040  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  4310-33-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Environmental  Assessment  for 
Proposal  To  Construct  Odor  Treatment 
Units  for  ttie  Potomac  Interceptor 
Sewer  and  Improvements  to  a  Periling 
Area  and  TWo  New  Comfort  Stations 
for  the  C&O  Canal  National  Historical 
Park 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Availability  of  the 
Environmental  Assessment  for  the 
proposal  to  construct  odor  treatment 
imits  for  the  Potomac  Interceptor  sewer 
and  improvements  to  a  parking  area  and 
two  new  comfort  stations  for  the  C&O 
Canal  National  Historical  Park. 

SUMMARY:  Pursuant  to  Coimcil  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  annoimces  the 
availability  of  an  Environmental 
Assessment  for  the  construction  of  four 
odor  treatment  imits  for  the  Potomac 
Interceptor  (PI)  sewer  and 
improvements  to  a  parking  area  and  two 
new  comfort  stations  for  the  C&O  Canal 
National  Historical  Park  (CHOH).  hi 
public  use  areas  along  the  CHOH  and 
the  Clara  Barton  Parkway  (which  is 
administered  by  the  George  Washington 
Memorial  Parkway  (GWMP)),  odorous 
air  is  intermittently  exhausted  from  the 
PI  sewer  due  to  several  dynamic 
hydraulic  changes  in  the  PI.  Sewer 
odors  emitted  from  the  PI  have  resulted 
in  the  completion  of  an  odor  study,  the 
implementation  of  interim  odor 
controls,  and  the  development  of  the 
long-term  odor  abatement  program  for 
several  areas  of  the  PI.  This 
Environmental  Assessment  examines 
several  alternatives  for  implementing 
four  odor  control  facilities  to  control 
nuisance  odors  along  the  CHOH  and  the 
Clara  Barton  Parkway,  as  well  as  to 
indicate  environmental  impacts  of  the 
proposed  construction  of  two  comfort 
stations  in  CHOH  access  areas,  and  to 
improve  the  parking  area  at  the  Anglers 
Inn  C&O  Canal  access  area.  The 
National  Park  Service  is  soliciting 
comments  on  this  Environmental 
Assessment.  These  comments  will  be 
considered  in  evaluating  it  and  making 
decisions  pursuant  to  the  National 
Environmental  Policy  Act  (NEPA). 
DATES:  The  Environmental  Assessment 
will  remain  available  for  public 
comment  on  or  before  October  11.  2002. 
Written  comments  should  be  received 
no  later  than  this  date.  A  public  meeting 
will  be  scheduled  at  the  Glen  Echo 
Community  Center  during  the  public  - 
comment  period  to  provide  responses  to 
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public  concerns  in  an  open  forum 
setting. 

ADDRESSES:  Comments  on  this 
Environmental  Assessment  should  be 
submitted  in  writing  to:  Mr.  Douglas 
Faris.  Superintendent.  C&O  Canal 
National  Historical  Park.  1850  Dual 
Highway,  Suite  100.  Hagerstown, 
Maryland,  21740.  The  Environmental 
Assessment  will  be  available  for  public 
inspection  Monday  through  Friday.  8 
a.m.  through  4  p.m.  at  the  Great  Falls 
Tavern,  Great  Falls  Maryland; 
Georgetown  Visitors  Center. 
Washington,  DC;  CHOH  Headquarters, 
1850  Dual  Highway,  Suite  100, 
Hagerstown.  MD;  Great  Falls  Park 
Visitor  Center,  Great  Falls  Virginia; 
Clara  Barton  House.  Glen  Echo.  MD; 
GWMP  Headquarters.  Turkey  Run  Park, 
McLean,  VA;  and  at  the  following 
libraries;  Little  Falls  Library,  Bethesda, 
MD;  Potomac  Library.  Potomac.  MD; 
Palisades  Library.  Washington,  DC; 
Dolley  Madison  Library,  McLean,  VA; 
Great  Falls  Library.  Great  Falls,  VA; 
Fairfax  City  Regional  Library,  Fairfax, 
VA;  Sterling  Library,  Sterling,  VA;  and 
Eastern  Loudoim  Library,  Sterling,  VA. 
The  Environmental  Assessment  will 
also  be  made  available  in  electronic 
format  for  downloading  at  the  project 
Web  site,  http:// 
www.potomacinterceptor.com/ 
whatsnew.btml. 

SUPPLEMENTARY  INFORMATION:  The 
National  Park  Service  proposes  to 
permit  the  District  of  Columbia  Water 
and  Sewer  Authority  to  construct  four 
odor  treatment  units  along  the  CHOH 
and  the  Clara  Barton  Parkway,  and  to 
construct  two  new  comfort  stations  for 
the  CHOH  at  Fletchers  Boathouse  (Site 
1995)  and  at  the  Anglers  Inn  C&O  Canal 
access  area  (Site  27).  In  addition,  the 
CHOH  plans  to  provide  improvements 
to  the  parking  areas  at  the  Anglers  Inn 
C&O  Canal  access  area  (Site  27).  The 
objectives  of  the  proposed  actions 
include: 

•  Providing  long-term  control  of 
odors  in  specific  areas  of  the  PI  by  a 
practical,  reliable  and  effective  means; 

•  Maintaining  the  integrity  of  the 
reinforced  concrete  sewer  pipes  by 
minimizing  interference  with  the  design 
function  of  the  PI  vent  structures  and  PI 
sewer  airflow  dynamics  thereby  limiting 
the  formation  of  corrosive  conditions; 

•  Protect  the  public  health  with  the 
adequate  conveyance  of  wastewater  in 
the  PI  system  to  the  Blue  Plains 
Advanced  Wastewater  Treatment  Plant, 
by  maintaining  the  satisfactory 
condition  of  the  PI  for  many  decades  to 
come; 

•  Providing  safe  vehicular  access  to 
the  Site  27  parking  area,  and  to  improve 


the  restroom  facilities  currently  located 
at  Site  27  and  1995  for  the  benefit  of 
CHOH  visitors. 

All  interested  individuals,  agencies, 
and  organizations  are  urged  to  provide 
conunents  on  the  Environmental 
Assessment.  The  National  Park  Service, 
in  making  a  final  decision  regarding  this 
matter,  will  consider  all  comments 
received  by  the  public  comment  period 
closing  date. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Douglas  Faris,  (301)  714-2201. 

Douglas  D.  Faris, 

Superintendent,  C&O  Canal  National 
Historical  Park. 

[FR  Doc.  02-23011  Filed  9-10-02;  8:45  am) 
BIUING  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

DeclskMi  Record  and  Finding  of  No 
Signifteant  Impact  (FONSI)  for  ttw 
Proposal  To  Reconstruct  ttie  Entrance 
StatkNi  at  Great  Falls  Park,  VA 

AGENCY:  National  Park  Service,  Interior. 

ACTION:  Availability  of  the  decision 
record  and  FONSI  for  the  proposal  to 
reconstruct  the  entrance  station  at  Great 
Falls  Park,  Virginia. 

SUMMARY:  Pursuant  to  Council  on 
Environmental  Quality  regulations  and 
National  Park  Service  policy,  the 
National  Park  Service  (NPS)  announces 
the  availability  of  the  decision  record 
and  FONSI  for  the  reconstruction  of  the 
entrance  station  at  Great  Falls  Park,  a 
unit  of  the  George  Washington 
Memorial  Parkway  (GWMP).  The 
decision  record  and  FONSI  identifies 
Alternative  C  as  the  preferred  and 
environmentally  preferred  alternative  in 
the  Environmental  Assessment  for  the 
Great  Falls  Entrance  Station 
Reconstruction.  Under  this  alternative, 
the  current  one-story  entrance  station 
occupying  approximately  100  square 
feet  will  be  replaced  by  a  one-story  tall 
facility  of  approximately  240  square 
feet.  The  new  entrance  station  will  be 
constructed  to  meet  all  accessibility 
standards  and  include  a  restroom 
facility  within  the  building  for  NPS 
employees  who  work  in  the  entrance 
station.  TrafHc  flow  management 
patterns  and  procediu-es  are  expected  to 
improve  through  an  additional  inbound 
lane  located  to  the  west  of  the  new 
entrance  station. 

DATES:  The  Environmental  Assessment, 
upon  which  the  FONSI  was  made,  was 
available  for  public  comment  from  April 
11-May  11,  2002.  Two  comments  were 


received,  both  in  favor  of  the  identified 
preferred  alternative. 
ADDRESSES:  The  decision  record  and 
FONSI  will  be  available  for  public 
inspection  Monday  through  Friday,  8 
a.m.  through  4  p.m.  at  the  GWMP 
Headquarters,  Turkey  Run  Park, 
McLean,  Virginia. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Ann  Brazinski  (703)  289-2541. 
SUPPLEMENTARY  INFORMATION:  The 
decision  record  and  FONSI  completes 
the  Environmental  Assessment  process. 

Audrey  F.  Calhoun, 

Superintendent,  George  Washington 
Memorial  Parkway. 

(FR  Doc.  02-23012  Filed  9-10-02:  8:45  am] 
BIUJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

Nattonal  Park  Service 

Draft  RehabilltatkNi  of  ttM  Going-to- 
the-Sun  Road,  Environmental  Impact 
Statement,  Glacier  NatkNiai  Park,  a 
Portk>n  of  Waterton-Glacler 
Intematkmal  Peace  Park,  Montana 

AGENCY:  National  Park  Service, 
Department  of  the  Interior. 
ACnON:  Notice  of  Availability  of  draft 
environmental  impact  statement  for 
rehabilitation  of  the  Going-to-the-Sun 
Road  for  Glacier  National  Park. 

SUMMARY:  Pursuant  to  the  National 
Environmental  Policy  Act  of  1969.  42 
U.S.C.  4332(c),  the  National  Park 
Service  announces  the  availability  of  a 
draft  Environmental  Impact  Statement 
for  the  Rehabilitation  of  the  Going-to- 
the-Sun  Road  for  Glacier  National  Park, 
a  portion  of  Waterton-Glacier 
International  Peace  Park,  Montana. 
DATES:  The  National  Park  Service  will 
accept  comment  from  the  public  on  the 
Draft  Environmental  Impact  Statement 
for  70  days  after  publication  of  this 
notice.  Public  meetings  will  be 
announced  during  the  public  review 
period. 

ADDRESSES:  Copies  of  the  DEIS  are 
available  for  public  review  and 
comment  in  the  Project  Management 
Office,  Glacier  National  Park,  West 
Glacier,  Montana  59936,  and  at  the 
locations  listed  below.  It  is  also 
available  on  the  park's  web  site  at  http:/ 
/www.nps.gov/glac  as  a  pdf  file.  An 
Executive  Summary  is  also  available  on 
the  web  site  or  upon  request. 
Project  Management  Office,  Glacier 

National  Park,  West  Glacier,  Montana 

59936. 
Planning  and  Environmental  Quality, 

Intermoimtain  Support  Office — 
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Denver.  National  Park  Service,  12795 

W.  Alameda  Parkway,  Lakewood. 

Colorado  80228. 
Office  of  Public  Affairs.  National  Park 

Service,  Department  of  the  Interior, 

18th  and  C  Street  NW.,  Washington, 

DC  20240. 
Bozeman  Public  Library,  220  East 

Lamme,  Bozeman.  Montana  59715. 
Browning  Public  Library,  Post  Office 

Box  550,  Browning,  Montana  59417. 
Butte  County  Library,  226  West 

Broadway,  Butte,  Montana  59701. 
Cardston  Public  Library,  25  3rd  Avenue 

West,  Cardston,  Alberta,  Canada  TOK 

OKO. 
Choteau  Public  Library,  17  North  Main 

Avenue,  Choteau,  MT  59422. 
Columbia  Falls  Branch  Library,  120  6th 

Street  West,  Columbia  Falls,  Montana 

59912. 
Cut  Bank  Library,  21  1st  Avenue  SE.  Cut 

Bank,  Montana  59427. 
Flathead  County  Library,  247  1st 

Avenue  East,  Kalispell,  Montana 

59901. 
Glacier  National  Park  Library. 

Headquarters  Building,  West  Glacier, 

Montana  59936. 
Great  Falls  Public  Library,  301  2nd 

Avenue  North,  Great  Falls,  Montana 

59401. 
Lethbridge  Public  Library,  810—5 

Avenue  South,  Lethbridge,  Alberta, 

Canada,  TlJ  4C4. 
Lewis  &  Clark  Library,  120  South  Last 

Chance  Gulch  Street,  Helena, 

Montana  59624. 
Missoula  Public  Library,  301  East  Main, 

Missoula,  Montana  59802. 
Parmly  Billings  Library,  501  North 

Broadway,  Billings.  Montana  59101. 
Pincher  Creek  Municipal  Library,  895 

Main  Street,  Pincher  Creek,  Alberta, 

Canada  TOK  IWO. 
Waterton  Lakes  National  Park,  Park 

Administration  Building,  215  Mount 

View  Road,  Alberta,  Canada  TOK 

2M0. 
Whitefish  Branch  Library,  9  Spokane 

Avenue,  Whitefish,  Montana  59937. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Riddle,  Glacier  National  Park, 
406-888-7898. 

SUPPLEMENTARY  INFORMATION:  If  you 
wish  to  comment,  you  may  submit  your 
comments  by  any  one  of  several 
methods.  You  may  mail  comments  to 
Superintendent,  Project  Management 
Office,  Glacier  National  Park,  West 
Glacier,  Montana  59936.  You  may  also 
comment  via  e-mail  to: 
gIac_proiect_public_comnient®nps.gov. 
Please  submit  e-mail  comments  as  an 
ASCII  file  avoiding  the  use  of  special 
characters  and  any  form  of  encryption. 
Please  also  include  "Attn:  GTSR  EIS" 
and  your  name  and  return  address  in 


your  e-mail  message.  If  you  do  not 
receive  a  confirmation  from  the  system 
that  we  have  received  your  e-mail 
message,  contact  us  directly  (Dayna 
Hudson,  406-888-7972).  Finally,  you 
may  hand-deliver  comments  to  Glacier 
National  Park,  Headquarters,  Going-to- 
the-Sun  Road,  West  Glacier,  Montana. 
Our  practice  is  to  make  comments, 
including  names  and  home  addresses  of 
respondents  available  for  public  review 
during  regular  business  hours. 
Individual  respondents  may  request  that 
we  withhold  their  home  address  from 
the  record,  which  we  will  honor  to  the 
extent  allowable  by  law.  If  you  wish  us 
to  withhold  your  address,  you  must 
state  this  prominently  at  the  beginning 
of  your  comment.  We  will  make  all 
submissions  from  organizations  or 
businesses,  and  from  individuals 
identifying  themselves  as 
representatives  or  officials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

Dated:  July  29.  2002. 
Karen  P.  Wade, 

Director.  Intermountain  Region,  National 

Park  Service. 

[FR  Doc.  02-23015  Filed  9-10-02;  8:45  am] 

BILUNG  CODE  4310-7(M> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Lake  Clark  National  Park  Subsistence 
Resource  Commission  Meeting 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Aimouncement  of  Subsistence 
Resource  Commission  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory 
Committee  Act  that  a  meeting  of  the 
Lake  Clark  National  Park  Subsistence 
Resource  Commission  will  be  held  on, 
Thm-sday,  September  26,  2002,  and 
Friday,  September  27,  2002,  at  the 
National  Park  Service  hangar  in  Port 
Alsworth,  Alaska.  The  meeting  will  be 
open  to  the  public.  Any  person  may  file 
with  the  Commission  a  written 
statement  concerning  the  matters  to  be 
discussed.  The  purpose  of  the  meeting 
will  be  to  continue  work  on  National 
Park  Service  subsistence  himting 
program  reconunendations  including 
other  related  subsistence  management 
issues. 

The  following  agenda  items  will  be 
discussed: 

1.  Call  to  order  (SRC  Chair). 

2.  Roll  Call  and  Confirmation  of 
Quorum. 

3.  SRC  Chair  and  Superintendent's 
Welcome  and  Introductions. 


4.  Review  Commission  Purpose  and 
Status  of  Membership. 

5.  Review  and  Adopt  Agenda. 

6.  Review  and  adopt  minutes  from 
last  meeting. 

7.  Superintendent's  Report. 

8.  Update — Review  Federal 
Subsistence  Board  Actions  on  Wildlife 
Proposals. 

9.  Update — Review  Federal 
Subsistence  Board  Actions  on  Fisheries 
Proposals. 

10.  Public  and  agency  comments. 

11.  Set  time  and  place  of  next  SRC 
meeting. 

12.  Adjournment. 

DATES:  The  meeting  will  begin  at  10  a.m. 
on  Thursday,  September  26,  2002,  and 
conclude  at  approximately  5  p.m.  The 
meeting  will  reconvene  at  9  a.m.  on 
Friday,  September  27,  2002,  and 
adjourn  at  approximately  3  p.m.  The 
meeting  will  adjourn  earlier  if  the 
agenda  items  are  completed. 

LOCATION:  The  meeting  will  be  held  at 
the  National  Park  Service  hangar  in  Port 
Alsworth,  Alaska,  telephone  (907)  781- 
2216.  Notice  of  this  meeting  will  be 
published  in  local  newspapers  and 
announced  on  local  radio  stations  prior 
to  the  meeting  dates.  Locations  and 
dates  may  need  to  be  changed  based  on 
weather  or  local  circumstances. 

FOR  FURTHER  INFORMATION  CONTACT: 
Persons  who  want  further  information 
concerning  the  meeting  may  contact 
.  Superintendent  Deb  Liggett  at  (907) 
271-3751  or  Mary  McBumey, 
Subsistence  Manager  at  (907)  257-2633. 

SUPPLEMENTARY  INFORMATION:  The 
Subsistence  Resource  Commissions  are 
authorized  under  Title  VIII,  Section  808, 
of  the  Alaska  National  Interest  Lands 
Conservation  Act,  Pub.  L.  96-487,  and 
operation  in  accordance  with  the 
provisions  of  the  Federal  Advisory 
Committees  Act. 

Draft  minutes  of  the  meeting  will  be 
available  for  public  inspection 
approximately  six  weeks  after  the 
meeting  from:  Superintendent,  Lake 
Clark  National  Park  and  Preserve,  P.O. 
Box  4230,  University  Drive  #311, 
Anchorage,  AK  99508. 

Robert  L.  Amberger, 

Regional  Director,  National  Park  Service, 

Alaska  Region. 

[FR  Doc.  02-23013  Filed  9-10-02;  8:45  am] 

niXING  CODE  4310-70-P 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Register  of  Historic  Places; 
NottflcatkMi  of  Pending  Nominations 

Nominations  for  the  following 
properties  being  considered  for  listing 
in  the  National  Register  were  received 
by  the  National  Park  Service  before 
August  17,  2002.  Pursuant  to  section 
60.13  of  36  CFR  part  60  written 
comments  concerning  the  significance 
of  these  properties  under  the  National 
Register  criteria  for  evaluation  may  be 
forwarded  by  United  States  Postal 
Service,  to  the  National  Register  Historic 
Places.  National  Park  Service.  1849  C  St. 
NW.,  2280,  Washington,  DC  20240;  by 
all  other  carriers,  National  Register  of 
Historic  Places,  National  Park  Service, 
1201  Eye  St.  NW.,  8th  Floor, 
Washington  DC  20005;  or  by  fax,  202- 
343-1836.  Written  or  faxed  comments 
should  be  submitted  by  September  26, 
2002. 

Carol  D.  ShuU, 

Keeper  of  the  National  Register  of  Historic 
Places. 

IDAHO 

Canyon  County 

Caldwell  Residential  Historic  District, 
Roughly  bounded  by  Cleveland  Blvd., 
Everett  St.,  S.  Twelfth  Ave.,  and  S. 
Twentieth  Ave.,  Caldwell,  02001055 

NEW  JERSEY 

Warren  County 

Allamuchy  Freight  House,  Rte  612, 
Allamuchy,  02001056 

OHIO 

Hamilton  County 

Union  Baptist  Cemetery,  4933  Cleves  Warsaw 
Pike,  Cincinnati,  02001057 

Huron  County 

Miller-Bissell  Farmstead,  581  OH  60,  New 
London, 02001058 

TEXAS 

Bexar  County 

Friedrich  Complex,  1617  E.  Commerce  St., 

San  Antonio,  02001059 
Merchants  Ice  and  Cold  Storage  Company, 

1305  E.  Houston  St.,  San  Antonio, 

02001060 
Uhl,  Gustav,  House  and  Store,  721  Avenue  E, 

San  Antonio,  02001061 

Crockett  County 

Carson,  Ira  and  Wilma,  House,  1103  Avenue 
C,  Ozona,  02001062 

Harris  County 

Benjamin  Apartments,  1218  Webster  St.. 
Houston,  02001063 

[FR  Doc.  02-23014  Filed  9-10-02;  8:45  am] 

BILLING  CODE  4310-7D-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  California  State 
University,  Long  Beach,  Long  Beach, 
CA 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  California  State 
University,  Long  Beach,  Long  Beach, 
CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  California  State 
University,  Long  Beach  professional 
staff  in  consultation  with 
representatives  of  the  Pechanga  Band  of 
Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California; 
Gabrielino/Tongva  Tribe  (a  nonfederally 
recognized  Indian  group);  and  Juaneno/ 
Acjachemen  Tribe  (a  nonfederally 
recognized  Indian  group). 

In  1952-1953,  human  remains 
representing  a  minimum  of  20 
individuals  were  removed  from  site  CA- 
LAn-270,  one  mile  north  of  the 
California  State  University  campus,  Los 
Angeles  County,  Long  Beach,  CA,  by 
California  State  University,  Long  Beach 
staff  and  students  under  the  direction  of 
Ethel  E.  Ewing.  No  known  individuals 
were  identified.  The  4,141  associated 
funerary  objects  include  sandstone  and 
steatite  bowls;  mortars  and  pestles;  a 
steatite  effigy  fi^gment;  steatite  and 
sandstone  pipes;  drilled  stone  slabs: 
chipped  stone  projectile  points;  stone 
knives;  crescentics  and  other  stone 
tools;  bone  artifacts  including  whistles 
and  tubes;  fragments  of  turtle  shell  and 
deer  antlers,  including  a  deer  antler 
harpoon  section;  Tizon  Brown  pottery 
sherds;  shell  beads,  ornaments,  rings, 
pendants,  and  fish  hooks:  an  abalone 
shell  plugged  with  asphaltiim;  red 
ochre;  and  charcoal. 


Based  on  stylistic  characteristics  of 
the  material  culture  excavated  from  the 
site,  occupation  of  CA-LAn-270  is  dated 
to  the  Late  period,  circa  A.D.  1000-1520. 
Historical  and  oral  historical 
information  indicates  that  CA-LAn-270 
is  located  in  the  traditional  territory  of 
the  Gabrielino/Tongva  Tribe.  The 
language  of  the  Gabrielino/Tongva  Tribe 
is  in  the  same  language  family,  Takic,  as 
the  federally  recognized  Pechanga  Band 
of  the  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California,  and 
the  nonfederally  recognized  Juaneno/ 
Acjachemen  Tribe.  Spiritual  traditions, 
language  similarities,  and  burial 
practices,  as  established  both  by 
ethnographic  records  and  oral  historical 
information,  indicate  that  close  cultural 
similarities  exist  between  the 
Gabrielino/Tongva  Tribe;  Juano/ 
Acjachemen  Tribe;  and  Pechanga  Band 
of  the  Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California. 
Based  on  the  above-mentioned 
information,  officials  of  California  State 
University,  Long  Beach  have 
determined  that,  pursuant  to  43  CFR 
10.2  {d)(l),  the  human  remains  listed 
above  represent  the  physical  remains  of 
20  individuals  of  Native  American 
ancestry.  Officials  of  California  State 
University,  Long  Beach  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  4,141  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  California 
State  University,  Long  Beach  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Pechanga  Band  of  the 
Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California. 

This  notice  has  been  sent  to  officials 
of  the  Gabrielino/Tongva  Tribe  (a 
nonfederally  recognized  Indian  group); 
Juaneno  Acjachemen  Tribe  (a  non- 
federally recognized  Indian  group); 
Luiseno  Intertribal  NAGPRA  Coalition; 
La  Jolla  Band  of  Luiseno  Mission 
Indians  of  the  La  Jolla  Reservation. 
California;  Pala  Band  of  Luiseno 
Mission  Indians  of  the  Pala  Reservation. 
California;  Pauma  Band  of  Luiseno 
Mission  Indians  of  the  Paiuna  and 
Yuima  Reservation,  California; 
Pechanga  Band  of  the  Luiseno  Mission 
Indians  of  the  Pechanga  Reservation. 
California;  Rincon  Band  of  Luiseno 
Mission  Indians  of  the  Rincon 
Reservation,  California;  San  Luis  Rey 
Band  of  Luiseno  Indians  (a  nonfederally 
recognized  Indian  group);  and  Soboba 
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Band  of  Luiseno  Mission  Indians  of  the 
Soboba  Reservation,  California. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funeraiy  objects  should 
contact  Keith  Ian  Polakoff,  Associate 
Vice  President  for  Academic  Affairs, 
California  State  University,  Long  Beach, 
Long  Beach,  CA  90840-0118,  telephone 
(562)  985-4128  before  October  11,  2002. 
Repatriation  of  the  human  remains  and 
associated  funeraiy  objects  to  the 
Luiseno  Intertribal  NAGPRA  Coalition, 
representing  the  Pechanga  Band  of  the 
Luiseno  Mission  Indians  of  the 
Pechanga  Reservation,  California  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  August  6.  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 

[FR  E)oc.  02-23024  Filed  9-10-02;  8:45  am] 

BILLMG  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
the  Possession  of  the  U.S.  Department 
of  Justice,  Federal  Bureau  of 
Investigation  (FBO,  Louisville,  KY 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  provisions  of  the  Native 
American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.9,  of  the  completion  of  an  inventory 
of  Native  American  human  remains  in 
the  possession  of  the  U.S.  Department  of 
Justice,  Federal  Bureau  of  Investigation 
(FBI),  Louisville,  KY. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains.  The  National 
Park  Service  is  not  responsible  for  the 
determinations  within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Louisville  Staff  Archaeologist  Philip  J. 
DiBlasi  in  consultation  with 
representatives  of  the  Absentee- 
Shawnee  Tribe  of  Indians  of  Oklahoma: 
Delaware  Nation,  Oklahama;  Eastern 
Shawnee  Tribe  of  Oklahoma;  Miami 
Tribe  of  Oklahoma:  Peoria  Tribe  of 
Indians  of  Oklahoma;  and  Shawnee 
Tribe,  Oklahoma. 


On  January  27, 1999,  a  himian 
cranium  was  recovered  by  FBI  agents 
from  Sean  Adam  Long.  These  human 
remains  were  purchased  from  Mr.  Long 
by  FBI  agents  acting  in  an  undercover 
capacity.  On  February  18, 1999,  a  search 
warrant  was  executed  at  Mr.  Long's 
home  near  Madisonville,  KY. 
Additional  human  remains  were 
recovered  by  FBI  agents  diuing  the 
search.  The  hiunan  remains  consist  of 
two  human  crania  and  two  human  teeth. 
One  associated  fimerary  object  was  also 
recovered  during  the  search. 
Osteological  assessment  of  the  human 
remains  recovered  on  January  27  and 
February  18, 1999,  indicate  that  they 
represent  five  individuals  of  Native 
American  ancestry.  No  known 
individuals  were  identified. 

In  an  interview  with  agents  on 
February  18, 1999,  Mr.  Long  stated  that 
he  purchased  one  craniimi  in  Grayville, 
IL.  Though  Mr.  Long  later  recanted  this 
statement,  the  FBI  believes  Mr.  Long's 
original  statement  to  be  true.  Grayville 
is  located  in  Edwards  Coimty,  IL,  and  is 
surroimded  by  numerous  well-known 
Mississippian  period  (AD  1250-1700) 
archeological  sites.  Archeological  and 
historical  evidence  indicates  that  the 
Mississippian  period  population  living 
in  the  area  of  Grajrville,  IL  is  ancestral 
to  the  present-day  Peoria  Tribe  of 
Indians  of  Oklahoma. 

A  label  on  the  interior  of  the  box  in 
which  a  second  cranium  was  recovered 
reads  "Crib  Moimd."  Crib  Mound  is  a 
well-known  Hopewell  period  (200  B.C.- 
A.D.  500)  site  located  in  Spencer 
Coimty,  IN.  Crib  Mound  has  been  the 
target  of  looters  for  decades  and  is  now 
nearly  destroyed.  Archeological  and 
historical  evidence  indicates  that  the 
Hopewell  period  population  that  lived 
at  Crib  Mound  is  ancestral  to  the 
present-day  Peoria  Tribe  of  Indians  of 
Oklahoma. 

The  determination  of  cultural 
affiliation  for  the  remains  of  the  three 
other  individuals  and  one  associated 
funerary  object  is  included  in  a  separate 
Federal  Register  notice. 

On  March  7,  2001,  Sean  Adam  Long 
pleaded  guilty  in  U.S.  District  Coiut  in 
Owensboro,  KY  to  three  counts  of  illegal 
trafficking  in  Native  American  human 
remains  [18  U.S.C.  1170  (a)]  and  one 
count  of  knowingly  making  a  materially 
false,  fictitious,  or  fraudulent  statement 
or  representation  [18  U.S.C.  1001].  A 
single  count  of  trafficking  in  interstate 
or  foreign  commerce  in  archaeological 
resources  the  excavation,  removal,  sale, 
purchase,  exchange,  transportation  or 
receipt  of  which  was  wrongful  under 
State  or  local  law  [16  U.S.C.  470ee  (c)] 
was  dismissed  in  return  for  Mr.  Long's 


plea  to  making  a  false  statement  to  FBI 
agents. 

Based  on  the  above-mentioned 
information,  FBI  officials  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
himian  remains  listed  above  represent 
the  physical  remains  of  two  individuals 
of  Native  American  ancestry.  FBI 
officials  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  these  Native 
American  hiunan  remains  and  the 
Peoria  Tribe  of  Indians  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Indians  of  Oklahoma;  Delaware  Nation, 
Oklahoma;  Delaware  Tribe  of  Indians, 
Oklahoma;  Eastern  Shawnee  Tribe  of 
Oklahoma;  Miami  Tribe  of  Oklahoma; 
Peoria  Tribe  of  Indians  of  Oklahoma; 
and  Shawnee  Tribe,  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  cultinally 
affiliated  with  these  himian  remains  and 
associated  funerary  object  should 
contact  Randy  Ream,  Assistant  United 
States  Attorney,  510  West  Broadway, 
10th  Floor,  Louisville,  KY  40202,  phone 
(502)  582-5911,  before  October  11,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  object  to  the  Peoria 
Tribe  of  Indians  of  Oklahoma  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  August  1,  2002. 
Robert  Steams, 

Manager.  National  NAGPRA  Pmgram. 
[FR  Doc.  02-23025  Filed  9-10-02;  8:45  am] 

mXING  COOE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  in 
ttie  Possession  of  ttie  Minnesota 
Indian  Affairs  Council,  Bemidji,  MN 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Miimesota  Indian  Affairs  Council, 
Bemidji,  MN. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 


American  hiunan  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  writhin  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Minnesota 
Indian  Affairs  Council  professional  staff 
in  consultation  with  representatives  of 
the  Crow  Tribe  of  Montana. 

Prior  to  1920,  human  remains 
representing  two  individuals  were 
removed  from  an  unknown  site  in  the 
Big  Horn  Valley,  MT.  Robert  Somerville 
donated  the  human  remains  to  the 
Minnesota  Historical  Society  in  1920. 
Accession  records  indicate  that  the 
human  remains  were  removed  from  "an 
Indian  cemetery  in  the  Big  Horn 
Valley."  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  In  1987,  these 
human  remains  were  transferred  to  the 
Minnesota  Indian  Affairs  Council 
pursuant  to  provisions  of  Minnesota 
statute  307.08. 

Other  donations  from  Mr.  Somerville 
to  the  Minnesota  Historical  Society 
indicate  that  these  human  remains  may 
have  been  collected  in  the  vicinity  of  St. 
Xavier  Mission,  MT.  The  St.  Xavier 
Mission  ministered  to  the  Crow  Indians 
and  is  believed  to  have  had  an  adjacent 
cemetery.  St.  Xavier  Mission  is  located 
within  the  aboriginal  territory  of  the 
Crow  Indians  as  determined  by  the 
Unites  States  Indian  Claims 
Commission. 

Based  on  the  above-mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Council  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  described  above 
represent  the  physical  remains  of  two 
individuals  of  Native  American 
ancestry.  Officials  of  the  Minnesota 
Indian  Affairs  Council  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traceid  between  these  Native  American 
human  remains  and  the  Crow  Tribe  of 
Montana. 

This  notice  has  been  sent  to  officials 
of  the  Crow  Tribe  of  Montana. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  vtrith  these  human  remains 
should  contact  James  L.  (Jim)  Jones  Jr., 
Cultural  Resource  Specialist,  Miimesota 
Indian  Affairs  Council,  1819  Bemidji 
Avenue,  Bemidji.  MN  56601,  telephone 
(218)  755-3182,  before  October  11,  2002. 
Repatriation  of  these  human  remains  to 
the  Crow  Tribe  of  Montana  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 


Dated:  August  13,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 

(FR  Doc.  02-23016  Filed  9-10-02:  8:45  am] 

BILUNQ  COOE  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  ParIt  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  In 
the  Possession  of  the  Minnesota 
Indian  Affairs  Council,  Bemidji,  MN 

agency:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  the 
Minnesota  Indian  Affairs  Council, 
Bemidji,  MN. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  Minnesota 
Indian  Affairs  Council  professional  staff 
in  consultation  with  representatives  of 
the  Hopi  Tribe  of  Arizona;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Isleta, 
New  Mexico;  Pueblo  of  Laguna,  New 
Mexico;  Pueblo  of  Pojoaque,  New 
Mexico;  Pueblo  of  San  Ildefonso.  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
and  Zimi  Tribe  of  the  Zuni  Reservation, 
New  Mexico. 

In  1929-1930,  human  remains 
representing  47  individuals  were 
removed  from  the  Warm  Springs  site 
and  Cameron  Creek  site.  Grant  County, 
NM,  during  an  archeological  excavation 
conducted  by  the  University  of 
Minnesota  and  the  Miimesota  Art 
Institute.  No  known  individuals  were 
identified.  Ceramic  vessels  found 
associated  with  these  himian  remains 
indicate  they  were  interred  t)etween 
A.D.  1000  and  115Q. 

In  1929,  human  remains  representing 
64  individuals  were  removed  from  the 
Galaz  site,  Grant  County,  NM,  during  an 
archeological  excavation  under  the 
direction  of  A.  (Albert)  E.  Jenks  of  the 
University  of  Minnesota.  No  known 


individuals  were  identified.  Ceramic 
vessels  found  associated  with  these 
human  remains  indicate  they  were 
interred  between  A.D.  1000  and  1150. 

In  1930,  human  remains  representing 
24  individuals  were  removed  from  the 
Galaz  site.  Grant  County,  NM.  during  an 
archeological  excavation  under  the 
direction  of  L.A.  Wilford  of  the 
University  of  Minnesota.  No  known 
individuals  were  identified.  Ceramic 
vessels  found  associated  with  these 
human  remains  indicate  they  were 
interred  between  A.D.  1000  and  1150. 

In  1931,  human  remains  representing 
51  individuals  were  removed  from  the 
Galaz  site  and  Hot  Springs  site.  Grant 
County,  NM,  during  an  archeological 
excavation  under  the  direction  of  A. 
(Albert)  E.  Jenks  of  the  University  of 
Minnesota.  No  known  individuals  were 
identified.  Ceramic  vessels  found 
associated  with  these  himian  remains 
indicate  they  were  interred  between 
A.D.  1000  and  1150. 

In  1987,  the  human  remains  removed 
from  the  Warm  Springs  site,  Cameron 
Creek  site,  Galaz  site,  and  Hot  Springs 
site  were  trjansferred  16  the  Minnesota 
Indian  Aff^rs  Council  pursuant  to 
provisions  of  Minnesota  statute  307.08. 
The  funerary  objects  originally 
associated  with  the  human  remains 
from  the  Warm  Springs  site,  Cameron' 
Creek  site,  Galaz  site,  and  Hot  Springs 
site  are  currently  in  the  possession  of 
the  Frederick  R.  Weisman  Art  Museum. 
University  of  Minnesota,  Minneapolis, 
MN. 

The  Warm  Springs  site,  Cameron 
Creek  site,  Galaz  site,  and  Hot  Springs 
site  are  believed  to  have  been  occupied 
between  A.D.  1000  and  1150  by  a  group 
knovtm  in  the  archeological  literature  as 
the  Mimbres  tradition.  Archeological 
evidence,  including  ceramics,  art  styles, 
and  architecture,  indicates  that  the 
Mimbres  tradition  was  a  local  variant  of 
the  MogoUon  culture,  which  was  found 
across  a  broad  area  of  Arizona  and  New 
Mexico.  Oral  tradition  indicates  a 
cultural  affiliation  between  the  Mimbres 
tradition  and  several  present-day 
puebloan  groups,  including  the  Hopi 
Tribe  of  Arizona:  Pueblo  of  Acoma,  New 
Mexico;  Pueblo  of  Isleta,  New  Mexico; 
Pueblo  of  Laguna,  New  Mexico:  Pueblo 
of  Pojoaque.  New  Mexico:  Pueblo  of  San 
Ildefonso,  New  Mexico:  Pueblo  of  Taos, 
New  Mexico;  and  Zuni  Tribe  of  the  Zuni 
Reservation.  New  Mexico. 

Based  on  the  above-mentioned 
information,  officials  of  the  Minnesota 
Indian  Affairs  Council  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1).  the 
human  remains  described  above 
represent  the  physical  remains  of  186 
individuals  of  Native  American 
ancestry.  Officials  of  the  Miimesota 
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Indian  Affairs  Council  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Hopi  Tribe  of  Arizona; 
F*ueblo  of  Acoma.  New  Mexico;  Pueblo 
of  Isleta,  New  Mexico;  Pueblo  of 
Lagima,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  Taos, 
New  Mexico;  and  Zimi  Tribe  of  the  Zuni 
Reservation,  New  Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Hopi  Tribe  of  Arizona;  Pueblo  of 
Acoma,  New  Mexico;  Pueblo  of  Isleta, 
New  Mexico;  Pueblo  of  Lagima,  New 
Mexico;  Pueblo  of  Pojoaque,  New 
Mexico;  Pueblo  of  San  Ildefonso,  New 
Mexico;  Pueblo  of  Taos,  New  Mexico; 
Zuni  Tribe  of  the  Zimi  Reservation,  New 
Mexico;  and  Frederick  R.  Weisman  Art 
Museum.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  James  L.  (Jim) 
Jones  Jr.,  Cultural  Resource  Specialist, 
Minnesota  Indian  Affairs  Council,  1819 
Bemidji  Avenue,  Bemidji,  MN  56601, 
telephone  (218)  755-3182,  before 
October  11,  2002.  Repatriation  of  these 
human  remains  to  the  Hopi  Tribe  of 
Arizona;  Pueblo  of  Acoma,  New  Mexico; 
Pueblo  of  Isleta,  New  Mexico;  Pueblo  of 
Laguna,  New  Mexico;  Pueblo  of 
Pojoaque,  New  Mexico;  Pueblo  of  San 
Ildefonso,  New  Mexico;  Pueblo  of  Taos, 
New  Mexico;  and  Zimi  Tribe  of  the  Zuni 
Reservation,  New  Mexico  may  begin 
after  that  date  if  no  additional  claimants 
come  forward. 

Dated:  August  12.  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Pmgram. 
(PR  Doc.  02-23017  Filed  9-10-02;  8:45  am) 

MJJNO  CODE  4310-7D-« 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  intent  to  Repatriate  a  Cultural 
Item  in  the  Poaaeasion  of  the  Muaeum 
of  Northern  Arizona,  Flagstaff,  AZ 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.10  (a)(3),  of  the 
intent  to  repatriate  a  cultural  item  in  the 
possession  of  the  Museum  of  Northern 
Arizona,  FlagstaH,  AZ,  that  meets  the 
definition  of  "sacred  objects"  under 
Section  2  of  the  Act. 


This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  a  ceramic  jar  that 
originally  had  a  hide  stretched  over  the 
open  end  to  make  a  drum.  The  hide  is 
possibly  from  a  deer  or  antelope. 

The  Museum  of  Northern  Arizona 
acquired  the  drum  at  an  unknown  date. 
In  1961,  the  dnun  was  located  in  the 
museum  collection  and  cataloged 
(accession  number  2254,  catalog  number 
E2375).  The  accession  and  catalog 
records  indicate  that  the  drum  is  of 
Navajo  origin.  In  2002,  the  drum  was 
dismantled  according  to  traditional 
Navajo  practice. 

Consultation  with  representatives  of 
the  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah  indicate  that  this  type  of 
ceramic  drum  is  used  exclusively  for  the 
practice  of  the  Ana'iji  (Enemy  Way) 
ceremony.  Specific  sacred  songs  and 
prayers  are  associated  with  the 
construction  and  use  of  this  type  of 
ceramic  drum.  The  Ana'iji  ceremony  is 
performed  for  an  individual  to  regain 
strength,  harmony,  and  balance  from  a 
physical  or  mental  illness.  A  specific 
Navajo  traditional  religious  leader  has 
indicated  he  needs  this  ceramic  drum 
for  the  practice  of  the  Ana'iji  ceremony 
by  present  day  adherents. 

Based  on  the  above-mentioned 
information,  officials  of  the  Museum  of 
Northern  Arizona  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(3),  this 
cultural  item  is  a  specific  ceremonial 
object  needed  by  traditional  Native 
American  religious  leaders  for  the 
practice  of  traditional  Native  American 
religions  by  their  present-day  adherents. 
Officials  of  the  Museum  of  Northern 
Arizona  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
this  cultural  item  and  the  Navajo 
Nation,  Arizona,  New  Mexico  &  Utah. 

This  notice  has  been  sent  to  officials 
of  the  Navajo  Nation,  Arizona,  New 
Mexico  &  Utah.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
objects  should  contact  Elaine  Hughes, 
Repatriation  Coordinator,  Museum  of 
Northern  Arizona,  3101  North  Fort 
Valley  Road,  Flagstaff,  AZ  86001, 
telephone  (928)  774-5211,  extension 
228,  before  October  11,  2002. 
Repatriation  of  this  cultural  item  to  the 
Navajo  Nation,  Arizona,  New  Mexico  & 


Utah  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  August  12,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-23019  Filed  9-10-02;  8:45  am] 
BILUNG  CODE  4310-70-S 


DEPARTIMENT  OF  THE  INTERIOR 

National  Paric  Service 

Notice  of  inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objecta  In  the 
Poaaeasion  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University 
of  California,  Berlceley,  Bericeiey,  CA, 
and  in  the  Control  of  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Liind  Management,  Caiifomla  State 
Office,  Sacramento,  CA 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  die  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museimi  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA  and  in  the  control  of  the 
U.S.  Department  of  the  Interior,  Bureau 
of  Land  Management,  California  State 
Office,  Sacramento,  CA. 

This  notice  is  published  as  part  of  the. 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

An  assessment  of  the  human  remains, 
and  catalogue  records  and  associated 
documents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Department  of  the  Interior,  Bureau  of 
Land  Management,  California  State 
Office;  Battle  Mountain  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation,  California; 
Confederated  Tribes  of  the  Goshute 
Reservation,  Nevada  and  Utah;  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California;  Elko  Band  of  the  Te-Moak 


Tribes  of  Western  Shoshone  Indians  of 
Nevada;  Ely  Shoshone  Tribe  of  Nevada; 
Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Fort  McDennitt  Paiute  and  Shoshone 
Tribes  of  the  Fort  McDennitt  Indian 
Reservation,  Nevada  and  Oregon; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  Paiute-Shoshon&Indians  of 
the  Lone  Pine  Cooununity  of  the  Lone 
Pine  Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Skull 
Valley  Band  of  Goshute  Indians  of  Utah; 
South  Fork  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Wells  Indian  Colony  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  and  the  Yomba 
Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada. 

In  1946-54,  hiunan  remains 
representing  at  least  two  individuals 
were  removed  during  excavations  at  the 
Rose  Spring  site  (CA-Iny-372),  Inyo 
County,  CA,  by  Mr.  and  Mrs.  Harry  S. 
Riddle  and  Francis  Riddle.  These 
human  remains  were  donated  to  the 
Phoebe  A.  Hearst  Museum  by  Mr.  and 
Mrs.  Riddle  in  1956.  No  known 
individuals  were  identified.  The  one 
associated  funerary  object  is  a  projectile 
point. 

Stylistic  attributes  of  the  projectile 
point,  a  Desert-Side  Notched  Point,  date 
the  burials  to  post-A.D.  1300.  Based  on 
the  geographic  location  of  the  burials, 
and  the  date  of  occupation,  these  human 
remains  are  determined  to  be  most 
likely  affiliated  with  the  Battle 
Mountain  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians  of  the  Big  Pine 
Reservation,  California;  Confederated 
Tribes  of  the  Goshute  Reservation, 
Nevada  and  Utah;  Death  Valley  Timbi- 
Sha  Shoshone  Band  of  California;  Elko 
Band  of  the  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
Independence  Indian  Communit;'  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDennitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDennitt  Indian  Reservation,  Nevada 
and  Oregon;  Paiute-Shoshone  Indians  of 
the  Bishop  Community  of  the  Bishop 
Colony,  California;  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Community  of 
the  Lone  Pine  Reservation,  California; 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Skull 


Valley  Band  of  Goshute  Indians  of  Utah; 
South  Fork  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Welb  Indian  Colony  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  and  the  Yomba 
Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  and 
the  Bureau  of  Land  Management, 
California  State  Office,  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  at  least  two 
individuals  of  Native  American 
ancestry.  Officials  of  the  Phoebe  A. 
Hearst  Museiun  of  Anthropology  and 
the  Bureau  of  Land  Management, 
California  State  Office,  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  one  object  listed  above 
is  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  Phoebe  Hearst 
Museum  of  Anthropology  and  Bureau  of 
Land  Management,  California  State 
Office,  have  determined  that,  pursuant 
to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  object  and  the 
Batde  Mountain  Band  of  the  Te-Moak 
Tribes  of  Western  Shoshone  Indians  of 
Nevada;  Big  Pine  Band  of  Owens  Valley 
Paiute  Shoshone  Indians  of  the  Big  Pine 
Reservation,  California;  Confederated 
Tribes  of  the  Goshute  Reservation, 
Nevada  and  Utah;  Death  Valley  Timbi- 
Sha  Shoshone  Band  of  California;  Elko 
Band  of  the  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Paiute-Shoshone  Indians  of 
the  Bishop  Community  of  the  Bishop 
Colony,  California;  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Community  of 
the  Lone  Pine  Reservation,  California; 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Skull 
Valley  Band  of  Goshute  Indians  of  Utah; 
South  Fork  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Wells  Indian  Colony  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  and  the  Yomba 


Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada. 

This  notice  has  been  sent  to  officials 
of  the  Battle  Moimtain  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  Big  Pine  Band  of 
Owens  Valley  Paiute  Shoshone  Indians 
of  the  Big  Pine  Reservation,  California; 
Confederated  Tribes  of  the  Goshute 
Reservation,  Nevada  and  Utah;  Death 
Valley  Timbi-Sha  Shoshone  Band  of 
California;  Elko  Band  of  the  Te-Moak 
Tribes  of  Western  Shoshone  Indians  of 
Nevada;  Ely  Shoshone  Tribe  of  Nevada; 
Fort  Independence  Indian  Community 
of  Paiute  Indians  of  the  Fort 
Independence  Reservation,  California; 
Fort  McDermitt  Paiute  and  Shoshone 
Tribes  of  the  Fort  McDermitt  Indian 
Reservation,  Nevada  and  Oregon; 
Paiute-Shoshone  Indians  of  the  Bishop 
Community  of  the  Bishop  Colony, 
California;  Paiute-Shoshone  Indians  of 
the  Lone  Pine  Community  of  the  Lone 
Pine  Reservation,  California;  Paiute- 
Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Skull 
Valley  Band  of  Goshute  Indians  of  Utah; 
South  Fork  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Wells  Indian  Colony  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  and  the  Yomba 
Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally- affiliated  with  these 
human  remains  and  associated  funerary 
objects  should  contact  C.  Richard 
Hitchcock,  NAGPRA  Coordinator. 
Phoebe  A.  Hearst  Museum  of 
Anthropology.  University  of  California, 
Berkeley.  Berkeley  CA  94720.  telephone 
(510)  642-6096,  before  October  11,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the  Battle 
Mountain  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Big  Pine  Band  of  Owens  Valley  Paiute 
Shoshone  Indians  of  the  Big  Pine 
Reservation,  California:  Confederated 
Tribes  of  the  Goshute  Reservation, 
Nevada  and  Utah;  Death  Valley  Timbi- 
Sha  Shoshone  Band  of  California;  Elko 
Band  of  the  Te-Moak  Tribes  of  Western 
Shoshone  Indians  of  Nevada;  Ely 
Shoshone  Tribe  of  Nevada;  Fort 
Independence  Indian  Community  of 
Paiute  Indians  of  the  Fort  Independence 
Reservation,  California;  Fort  McDermitt 
Paiute  and  Shoshone  Tribes  of  the  Fort 
McDermitt  Indian  Reservation,  Nevada 
and  Oregon;  Paiute-Shoshone  Indians  of 
the  Bishop  Community  of  the  Bishop 
Colony,  California;  Paiute-Shoshone 
Indians  of  the  Lone  Pine  Community  of 
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the  Lone  Pine  Reservation,  California; 
Paiute-Shoshone  Tribe  of  the  Fallon 
Reservation  and  Colony,  Nevada; 
Shoshone-Paiute  Tribes  of  the  Duck 
Valley  Reservation,  Nevada;  Skull 
Valley  Band  of  Goshute  Indians  of  Utah; 
South  Fork  Band  of  the  Te-Moak  Tribes 
of  Western  Shoshone  Indians  of  Nevada; 
Wells  Indian  Colony  Band  of  the  Te- 
Moak  Tribes  of  Western  Shoshone 
Indians  of  Nevada;  and  the  Yomba 
Shoshone  Tribe  of  the  Yomba 
Reservation,  Nevada  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  August  13,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-23018  Filed  9-10-02:  8:45  am] 
MLUN6C00E  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
Native  American  iluman  Remains  and 
Associated  Funerary  Objects  In  ttie 
Possession  of  ttte  South  Carolina 
Institute  of  Arciiasoiogy  and 
Antfiropoiogy,  Coiumliia,  SC,  and  In 
ttie  Control  of  ttie  U.S.  Department  of 
ttie  interior,  Fish  and  Wildlife  Service, 
Savannah  Coastal  Refuges,  Savannah, 
GA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  South  Carolina 
Institute  of  Archaeology  and 
Anthropology,  Colimibia,  SC,  and  in  the 
control  of  the  U.S.  Department  of  the 
Interior,  Fish  and  Wildlife  Service, 
Savannah  Coastal  Refuges,  Savannah, 
GA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  hiunan  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  fimerary  objects 
was  made  by  the  South  Carolina 
Institute  of  Archaeology  and 


Anthropology  staff  on  behalf  of  the  Fish 
and  Wildlife  Service,  Savannah  Coastal 
Refuges,  in  consultation  with 
representatives  of  the  Santee  Sioux 
Tribe  of  the  Santee  Reservation  of 
Nebraska. 

In  1973,  human  remains  representing 
a  minimum  of  one  individual  were 
removed  during  legally  authorized 
excavations  conducted  by  Leland  G. 
Ferguson  at  the  Santee  Indian  Mound/ 
Fort  Watson  Site  (38CR1),  Clarendon 
County,  SC,  within  Santee  National 
Wildlife  Refuge  boundaries.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

In  1973,  human  remains  representing 
a  minimum  of  26  individuals  were 
removed  during  excavations  conducted 
by  Leland  G.  Ferguson  at  the  Scott's 
Lake  Bluff  Site  (38CR35),  Qarendon 
County,  SC,  within  Santee  National 
Wildlife  Refuge  boundaries.  No  known 
individuals  were  identified.  The  36 
associated  funerary  objects  are  6 
Caraway  Triangular  points,  1  granite 
celt,  1  polished  celt,  11  shell  beads,  8 
quartz  pebbles,  2  plain  ceramic  cover 
bowls,  2  Complicated  Stamped  ceramic 
urns,  and  miscellaneous  clay,  lithic,  and 
pigment  fragments. 

Based  on  the  archaeological  evidence, 
the  human  remains  and  associated 
funerary  objects  listed  above  date  to  the 
Mississippian  period  (A.D.  1200-1600). 
Based  upon  ethnohistorical  accounts, 
the  Santee  occupied  an  area  in  South 
Carolina  along  the  river  that  bears  their 
neune.  After  their  defeat  by  the  English 
colonists  and  their  ally,  the  Cusabo  in 
the  early  18th  century,  many  of  the 
Santee  and  the  Congaree  were 
transported  to  the  West  Indies  as  slaves 
or  incorporated  into  the  Catawba  Indian 
Nation.  However,  legends  of  the  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska  state  that  "a  drought  occurred 
many  years  ago  that  caused  the  tribe  to 
separate  with  one  group  remaining  in 
South  Carolina  and  the  other  moving 
west  to  find  better  himting  groimds." 

Based  upon  the  above-mentioned 
information,  officials  of  the  Savaimah 
Coastal  Refuges,  Fish  and  Wildlife 
Service  and  the  South  Carolina  Institute 
of  Archaeology  and  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2(d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
27  individuals  of  Native  American 
ancestry.  Officials  of  the  Savannah 
Coastal  Refuges,  Fish  and  Wildlife 
Service  and  the  South  Carolina  Institute 
of  Archaeology  and  Anthropology  have 
also  determined  that,  pursuant  to  43 
CFR  10.2(d)(2),  the  36  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 


later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Savannah  Coastal  Refuges,  Fish  and 
Wildlife  Service  and  the  South  Carolina 
Institute  of  Archaeology  and 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2(e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Santee  Sioux  Tribe  of  die  Santee 
Reservation  of  Nebraska. 

This  notice  has  been  sent  to  officials 
of  the  Catawba  Indian  Nation,  Eastern 
Band  of  Cherokee  Indians  of  North 
Carolina,  and  Santee  Sioux  Tribe  of  the 
Santee  Reservation  of  Nebraska. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  ciUturally 
affiliated  with  these  human  remains  and 
cultural  items  should  contact  Richard  S. 
Kanaski,  Office  of  the  Regional 
Archaeologist,  Savannah  Coastal 
Refuges,  1000  Business  Center  Drive  - 
Suite  10,  Savannah,  GA  31405,  (912) 
652-4415,  extension  113,  before  October 
11,  2002.  Repatriation  of  these  human 
remains  and  cultural  items  to  the  Santee 
Sioux  Tribe  of  the  Santee  Reservation  of 
Nebraska  may  begin  after  the  above  date 
if  no  additional  claimants  come 
forward. 

Dated:  July  23,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-23023  Filed  9-10-02;  8:45  am] 

BILLING  CODE  4310-7D-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  inventory  Completion  for 
NatWe  American  Human  Remains  in 
ttie  Possession  of  ttie  Tongass 
National  Forest,  USDA  Forest  Service, 
Ketchllcan,  AK 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  die 
completion  of  an  inventory  of  human 
remains  in  the  possession  of  Tongass 
National  Forest,  USDA  Forest  Service, 
Ketchikan,  AK. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2(c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains.  The  National 
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Park  Service  is  not  responsible  for  the 
determinations  within  this  notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  USDA  Forest 
Service  professional  staff  in 
consultation  with  representatives  of  the 
Cape  Fox  Corporation,  representing  the 
Saanya  Kwaan  Tlingit  for  the  purposes 
of  repatriation;  Organized  Village  of 
Saxman;  Sealaska  Corporation;  and 
Central  Council  of  Tlingit  &  Haida 
Indian  Tribes. 

On  August  13, 1981,  human  remains 
representing  one  individual  were 
recovered  by  a  USDA  Forest  Service 
employee  from  the  beach  in  frtmt  of  the 
Indian  Point  Village  site,  Revillagigedo 
Island,  AK.  The  human  remains, 
consisting  of  a  single  femur,  were 
transferred  to  the  USDA  Forest  Service 
area  archeologist  the  next  day.  No 
associated  funerary  objects  are  present. 

Morphometric  analysis  indicates  the 
remains  are  from  a  Native  American 
male.  Ethnographic  information 
indicates  that  Indian  Point  Village  was 
settled  by  two  families  representing  the 
Eagle  and  Killer- Whale  clans  vdthin  the 
traditional  territory  of  the  Saanya 
Kwaan  Tlingit.  Charlie  Sehayett,  also 
called  Naha  Charlie,  Chief  of  the  Eagle 
clan,  is  known  to  have  been  buried  at 
the  Indian  Point  Village  site.  The 
cemetery  at  Indian  Point  Village  was 
vandalized  prior  to  1981.  The  Cap)e  Fox 
Corporation  has  presented  a  claim  for 
these  remains  on  behalf  of  the  lineal 
descendants  of  Charlie  Sehayett  and  the 
Saanya  Kwaan  Tlingit. 

Based  on  the  above-mentioned 
information,  officials  of  the  USDA 
Forest  Service  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  one  individual 
on  Native  American  ancestry.  Officials 
of  the  USDA  Forest  Service  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  human  remains 
and  the  Cape  Fox  Corporation, 
representing  the  Saanya  Kwaan  Tlingit. 

This  notice  has  been  sent  to  officios 
of  the  Cape  Fox  Corporation,  Organized 
Village  of  Saxman,  Sealaska 
Corporation,  and  Central  Council  of 
Tlingit  &  Haida  Indian  Tribes. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  Tom  Puchlerz,  Forest 
Supervisor,  Tongass  National  Forest, 
Federal  Building,  Ketchikan,  AK  99901, 
telephone  (907)  225-3101,  before 
October  11,  2002.  Repatriation  of  the 
human  remains  to  the  Cape  Fox 
Corporation,  representing  the  Saanya 
Kwaan  Tlingit,  may  begin  after  that  date 


if  no  additional  claimants  come 
forward. 

Dated:  August  12.  2002. 
Robert  Stearns, 

Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-23021  Filed  9-10-02;  8:45  am] 
BILLING  CODE  4310-7D-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
item  in  ttie  Possession  of  the 
Unhrersity  of  Northern  Colorado, 
Greeley,  CO 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  imder  the 
Native  American  Graves  Protection  and 
Repatriation  Act,  43  CFR  10.10  (a)(3),  of 
the  intent  to  repatriate  a  cultural  item  in 
the  possession  of  the  University  of 
Northern  Colorado,  Greeley,  CO,  that 
meets  the  definition  of  "object  of 
cultural  patrimony"  under  Section  2  of 
the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultiu-al  item  consists  of  a 
memorial  pole,  approximately  20  feet  in 
height,  bearing  the  Brown  bear  crest 
known  as  Kaats'Eeti  Gaas'  (memorial 
pole  of  Kaats').  The  crest  depicts  a  man 
named  Kaats'  who  married  a  bear.  The 
memorial  pole  was  standing  alongside 
the  Xoots  Hit  (Brown  Bear  house)  at 
Angoon,  AK,  in  1908.  The  memorial 
pole  was  removed  from  Angoon  by 
unknown  parties  and,  in  1914,  was 
donated  to  the  University  of  Northern 
Colorado  by  Andrew  Thompson,  United 
States  Commissioner  of  Education  in 
Alaska.  The  pole  was  adopted  as  the 
University  of  Northern  Colorado's 
"school  mascot"  that  same  year. 

Consultation  with  representatives  of 
the  Central  Council  of  Tlingit  and  Haida 
Indian  Tribes  indicates  that  at  the  time 
of  its  removal  from  Angoon,  the 
memorial  pole  was  considered  the 
communal  property  of  the  Teikweidi  of 
the  Zooszidaa  Kwaan,  the  Brown  Bear 
clan  of  Angoon,  AK,  and  could  not  have 
been  alienated,  appropriated,  or 
conveyed  by  any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 


of  Northern  Colorado  have  determined 
diat,  pursuant  to  43  CFR  10.2  (d)(4).  this 
cultural  item  has  ongoing  historical, 
traditional,  and  cultural  importance 
central  to  the  tribe  itself,  and  could  not 
have  been  alienated,  appropriated,  or 
conveyed  by  any  individual.  Officials  of 
the  University  of  Northern  Colorado 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (e),  there  is  a  relationship 
of  shared  group  identity  that  can  be 
reasonably  traced  between  this  cultural 
item  and  the  Central  Council  of  Tlingit 
and  Haida  Indians  Tribes,  representing 
the  Teikweidi  of  the  Zooszidaa  Kwaan. 
This  notice  has  been  sent  to  officials 
of  the  Central  Council  of  Tlingit  and 
Haida  Indians  Tribes.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
cultural  item  should  contact  Ronald  ). 
Lambden,  general  counsel,  University  of 
Northern  Colorado,  Carter  Hall-room 
4000,  Campus  Box  59,  Greeley,  CO 
80639,  telephone  (970)  351-2399.  before 
October  11,  2002.  Repatriation  of  this 
cultural  item  to  the  Central  Council  of 
Tlingit  and  Haida  Indian  Tribes,  on 
behalf  of  the  Xooszidaa  Kwaan 
Teikweidi,  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  August  12.  2002. 
Robert  Steains, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  02-23022  Filed  9-10-02;  8:45  am) 

BHJJNG  CODE  431»-70-« 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Inventory  Completion  for 
NatWe  American  Human  Remains  and 
Associated  Funerary  Objects  in  ttie 
Possession  of  ttie  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  Philadelphia,  PA 

agency:  National  Park  Service,  Interior. 
ACHON:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  ACT 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology,  Philadelphia.  PA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
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associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  professional  staff  in 
consultation  with  representatives  of  the 
Comanche  Indian  Tribe,  Oklahoma. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  imknown  location  by 
A.E.  Carothers.  Carothers  then  donated 
these  himian  remains  to  the  Academy  of 
Natural  Sciences,  Philadelphia,  PA,  and 
in  1997,  these  himian  remains  were 
transferred  to  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present. 

This  individual  has  been  identified  as 
Native  American  based  on  accession 
information  that  refers  to  these  human 
remains  as  a  "Comanche  chief." 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)  (1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
one  individual  of  Native  American 
ancestry.  Officials  of  the  University  of 
Pennsylvania  Museum  of  Archaeology 
and  Anthropology  also  have  determined 
that  pursuant  to  43  CFR  10.2  (e),  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  the  Comanche  Indian 
Tribe,  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Comanche  Indian  Tribe, 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  afiiliated  with  these  human 
remains  should  contact  Dr.  Jeremy 
Sabloff,  the  Williams  Director, 
University  of  Pennsylvania  Museum  of 
Archaeology  and  Anthropology,  3260 
South  Street,  Philadelphia.  PA  19104- 
6324,  telephone  (215)  898-4051.  fax 
(215)  898-0657.  before  October  11,  2002. 
Repatriation  of  the  human  remains  to 
the  Comanche  Indian  Tribe,  Oklahoma 
may  begin  after  that  d*te  if  no 
additional  claimants  come  forward. 

Dated:  August  8.  2002 
Robert  Steams, 

Manager.  Sational  NAGPRA  Program. 

(FR  Doc.  02-23020  Filed  9-10-02:  8:45  am] 

BILUNG  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 


[Investigation  No.  731-TA-745  (Review)] 

Steel  Concrete  Reinforcing  Bar  From 
Turkey 

agency:  United  States  International 
Trade  Commission. 
action:  Scheduling  of  a  full  five-year 
review  concerning  the  antidumping 
duty  order  on  steel  concrete  reinforcing 
bars  from  Turkey. 

summary:  The  Commission  hereby  gives 
notice  of  the  scheduling  of  a  full  review 
pursuant  to  section  751(c)(5)  of  the 
Tariff  Act  of  1930  (19  U.S.C.  1675(c)(5)) 
(the  Act)  to  determine  whether 
revocation  of  the  antidumping  duty 
order  on  steel  concrete  reinforcing  bars 
from  Tiukey  would  be  likely  to  lead  to 
continuation  or  recurrence  of  material 
injury  within  a  reasonably  foreseeable 
time.  For  further  information 
concerning  the  conduct  of  this  review 
and  rules  of  general  application,  consult 
the  Commission's  Rules  of  Practice  and 
Procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201),  and  part  207. 
subparts  A,  D,  E,  and  F  (19  CFR  part 
207). 

EFFECTIVE  DATE:  September  3,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Olympia  DeRosa  Hand  (202-205-3182), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impciired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  (http:// 
www.usitc.gov].  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol/public. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  Jime  4,  2002,  the  Commission 
determined  that  responses  to  its  notice 
of  institution  of  the  subject  five-year 
review  were  such  that  a  full  review 
pursuant  to  section  751(c)(5)  of  the  Act 
should  proceed  (67  FR  40965,  June  14, 
2002).  A  record  of  the  Commissioners' 
votes,  the  Commission's  statement  on 
adequacy,  and  any  individual 
Commissioner's  statements  are  available 


from  the  Office  of  the  Secretary  and  at 
the  Commission's  web  site. 

Participation  in  the  review  and  public 
service  list.  Persons,  including 
industrial  users  of  the  subject 
merchandise  and,  if  the  merchandise  is 
sold  at  the  retail  level,  representative 
consumer  organizations,  wishing  to 
participate  in  this  review  as  parties 
must  file  an  entry  of  appearance  with 
the  Secretary  to  die  Commission,  as 
provided  in  section  201.11  of  the 
Commission's  rules,  by  45  days  after 
publication  of  this  notice.  A  party  that 
filed  a  notice  of  appearance  following 
publication  of  the  Commission's  notice 
of  institution  of  the  review  need  not  file 
an  additional  notice  of  appearance.  The 
Secretary  will  maintain  a  public  service 
list  containing  the  names  and  addresses 
of  all  persons,  or  thefr  representatives, 
who  are  parties  to  the  review. 

Limited  disclosure  of  business 
proprietary  information  (BPI)  under  an 
administrative  protective  order  (APO) 
and  BPI  service  list.  Pursuant  to  section 
207.7(a)  of  the  Commission's  rules,  the 
Secretary  will  make  BPI  gathered  in  this 
review  available  to  authorized 
applicants  under  the  APO  issued  in  the 
review,  provided  that  th^  application  is 
made  by  45  days  after  publication  of 
this  notice.  Authorized  applicants  must 
represent  interested  parties,  as  defined 
by  19  U.S.C.  1677(9),  who  are  parties  to 
the  review.  A  party  granted  access  to 
BPI  following  publication  of  the 
Commission's  notice  of  institution  of 
the  review  need  not  reapply  for  such 
access.  A  separate  service  list  will  be . 
maintained  by  the  Secretary  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Staff  report.  The  prehearing  staff 
report  in  the  review  will  be  placed  in 
the  nonpublic  record  on  November  22, 
2002,  and  a  public  version  will  be 
issued  thereafter,  pursuant  to  section 
207.64  of  the  Commission's  rules. 

Hearing.  The  Commission  will  hold  a 
hearing  in  connection  with  the  review 
beginning  at  9:30  a.m.  on  December  12, 
2002,  at  the  U.S.  International  Trade 
Commission  Building.  Requests  to 
appear  at  the  hearing  should  be  filed  in 
writing  with  the  Secretary  to  the 
Commission  on  or  before  December  2, 
2002.  A  nonparty  who  has  testimony 
that  may  aid  the  Commission's 
deliberations  may  request  permission  to 
present  a  short  statement  at  the  hearing. 
All  parties  and  nonparties  desiring  to 
appear  at  the  hearing  and  make  oral 
presentations  should  attend  a 
prehearing  conference  to  be  held  at  9:30 
a.m.  on  December  4,  2002,  at  the  U.S. 
International  Trade  Commission 
Building.  Oral  testimony  and  written 
materials  to  be  submitted  at  the  public 
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hearing  are  governed  by  sections 
201.6(b)(2),  201.13(f),  207.24,  and 
207.66  of  the  Commission's  rules. 
Parties  must  submit  any  request  to 
present  a  portion  of  their  hearing 
testimony  in  camera  no  later  than  7 
days  prior  to  the  date  of  the  hearing. 

Written  submissions.  Each  party  to  the 
review  may  submit  a  prehearing  brief  to 
the  Commission.  Prehearing  briefs  must 
conform  with  the  provisions  of  section 
207.65  of  the  Commission's  rules;  the 
deadline  for  filing  is  December  3,  2002. 
Parties  may  also  file  written  testimony 
in  coimection  with  their  presentation  at 
the  hearing,  as  provided  in  section 
207.24  of  die  Commission's  rules,  and 
posthearing  briefs,  which  must  conform 
with  the  provisions  of  section  207.67  of 
the  Commission's  rules.  The  deadline 
for  filing  posthearing  briefs  is  December 
19,*2002;  witness  testimony  must  be 
filed  no  later  than  three  days  before  the 
hearing.  In  addition,  any  person  who 
has  not  entered  an  appearance  as  a  party 
to  the  review  may  submit  a  written 
statement  of  information  pertinent  to 
the  subject  of  the  review  on  or  before 
December  19,  2002.  On  January  31, 
2003,  the  Commission  will  make 
available  to  parties  all  information  on 
which  they  have  not  had  an  opportunity 
to  comment.  Parties  may  submit  final 
comments  on  this  information  on  or 
before  February  4,  2003,  but  such  final 
comments  must  not  contain  new  factual 
information  and  must  otherwise  comply 
with  section  207.68  of  the  Commission's 
rules.  All  vmtten  submissions  must 
conform  with  the  provisions  of  section 
201.8  of  the  Commission's  rules;  any 
submissions  that  contain  BPI  must  also 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  Commission's  rules, 
each  document  filed  by  a  party  to  the 
review  must  be  served  on  all  other 
parties  to  the  review  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  This  review  is  being  conducted 
under  authority  of  tilie  VII  of  the  Tariff  Act 
of  1930;  this  notice  is  published  pursuant  to 
section  207.62  of  the  Commission's  rules. 

By  order  of  the  Commission. 

Issued:  September  4.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23032  Filed  9-10-02;  8:45  am] 
BIIUNQ  COOE  7(l20-02-P 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  30-day  notice  of  information 
collection  under  review;  Guarantee  of 
Payment;  Form  1-510. 

The  Office  of  Management  and  Budget 
(OMB)  approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  April  23,  2002  at  67  FR 
19774,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  11, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW., 
Washington,  DC  20503.  Comments  may 
be  submitted  to  OMB  via  facsimile  to 
202-395-6974.  Comments  may  also  be 
submitted  to  the  Department  of  Justice 
(IX)J),  Justice  Management  Division. 
Information  Management  and  Security 
Staff,  Attention:  Department  Clearance 
Officer,  Patrick  Henry  Building,  601  D 
Street,  NW..  Suite  1600,  Washington, 
DC  20530.  Comments  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 


are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Information 
Collection 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Guarantee  of  Payment. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-510.  Detention  and 
Deportation  Division,  Immigration  and 
Naturalization  Service. 

.  (4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Business  or  other  for- 
profit.  Section  253  of  the  Immigration 
and  Nationality  Act  (INA)  provides  that 
the  master  or  agent  of  a  vessel  or  aircraft 
shall  guarantee  payment  incurred  for  an 
alien  crewman  who  arrived  in  the 
United  States  and  is  afflicted  with  any 
disease  or  illness  mentioned  in  section 
255  of  the  INA. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  100  responses  at  five  minutes 
(.083)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  informatiorf,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs.  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington. 
DC  20530. 

Dated:  September  4.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice.  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-23010  Filed  9-10-02;  8:45  am] 
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NATIONAL  COUNCIL  ON  DISABILITY 

Cultural  Diversity  Advisory  Committee 
Meeting  (Teleconference) 

Time  and  Date:  3  p.m.  EST,  December 
3,  2002. 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW..  Suite  850, 
Washington,  DC. 

Agency:  National  Council  on 
Disability  (NCD). 

Status:  AH  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  this  meeting  should 
contact  the  appropriate  staff  member 
listed  below.  Due  to  limited  resources, 
only  a  few  telephone  lines  will  be 
available  for  the  conference  call. 

Agenda:  Roll  call,  announcements, 
reports,  new  business,  adjournment. 

Contact  Person  for  More  Information: 
Gerrie  Drake  Hawkins,  Ph.D.,  Program 
Specialist.  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite  850. 
Washington,  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY),  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail). 

Cultural  Diversity  Advisory 
Committee  Mission:  The  purpose  of 
NCD's  Cultural  Diversity  Advisory 
Committee  is  to  provide  advice  and 
recommendations  to  NCD  on  issues 
affecting  people  with  disabilities  from 
culturally  diverse  backgrounds. 
Specifically,  the  committee  will  help 
identify  issues,  expand  outreach,  infuse 
participation,  and  elevate  the  voices  of 
underserved  and  unserved  segments  of 
this  nation's  population  that  will  help 
NCD  develop  federal  policy  that  will 
address  the  needs  and  advance  the  civil 
and  human  rights  of  people  from 
diverse  cultures. 

Dated:  September  3,  2002. 
Ethel  D.  Briggs. 

Executive  Director. 

[PR  Doc.  02-23070  Filed  9-10-02;  8:45  am] 

BttXlNG  CODE  6820-MA-P 


NATIONAL  COUNCIL  ON  DISABILITY 

Youth  Advisoiy  Committee  iMeeting 
(Teleconference) 

Time  and  Date:  12  p.m.,  EDT,  October 
23,  2002. 

Place:  National  Council  on  Disability, 
1331  F  Street,  NW.,  Suite  850, 
Washington,  DC. 

Agency:  National  Coimcil  on 
Disability  (NCD). 

Status:  All  parts  of  this  meeting  will 
be  open  to  the  public.  Those  interested 
in  participating  in  the  meeting 
(teleconference)  call  should  contact  the 
appropriate  staff  member  listed  below. 
Due  to  limited  resources,  only  a  few 


telephone  lines  will  be  available  for  the 
conference  call. 

Agenda:  Roll  call,  announcements, 
reports,  new  business,  adjournment. 

Contact  Person  for  More  Information: 
Gerrie  Drake  Hawkins,  Ph.D.,  Program 
Specialist,  National  Council  on 
Disability,  1331  F  Street  NW.,  Suite  850, 
Washington,  DC  20004;  202-272-2004 
(voice),  202-272-2074  (TTY),  202-272- 
2022  (fax),  ghawkins@ncd.gov  (e-mail). 

Youth  Advisory  Committee  Mission: 
The  purpose  of  NCD's  Youth  Advisory 
Committee  is  to  provide  input  into  NCD 
activities  consistent  with  the  values  and 
goals  of  the  Americans  with  Disabilities 
Act. 

Dated:  September  5,  2002. 
Ethel  D.  Briggs, 
Executive  Director. 
[FR  Doc.  02-23069  Filed  9-10-02;  8:45  am) 

BILUNG  CODE  6820-MA-P 


NATIONAL  SCIENCE  FOUNDATION 

Committee  Management;  Notice  of 
Establishment 

The  Deputy  Director  of  the  National 
Science  Foundation  has  determined  that 
the  establishment  of  NSF-NASA— 
Nationd  Astronomy  and  Astrophysics 
Advisory  Committee  is  necessary  and  in 
the  public  interest  in  connection  with 
the  performance  of  duties  imposed  upon 
the  National  Science  Foundation  (NSF), 
by  42  U.S.C.  1861  et  seq.  This 
determination  follows  consultation  with 
the  Committee  Management  Secretariat, 
General  Services  Administration. 

Name  of  Committee:  NSF-NASA 
National  Astronomy  and  Astrophysics 
Advisory  Committee  (#13883). 

Purpose:  Advise  the  National  Science 
Foundation  (NSF)  and  the  National 
Aeronautics  and  Space  Administration 
(NASA)  on  selected  issues  within  the 
field  of  astronomy  and  astrophysics  that 
is  of  mutual  interest  and  concern  to  the 
two  agencies. 

Responsible  NSF  Official:  G.  Wayne 
Van  Citters,  Division  Director,  Division 
of  Astronomical,  National  Science 
Foundation,  4201  Wilson  Boulevard, 
Suite  405,  Arlington,  VA  22230. 
Telephone:  703/292-8200. 

Dated:  September  5,  2002. 
Susanne  Bolton, 
Committee  Management  Officer. 
|FR  Doc.  02-23052  Filed  9-l(M)2;  8:45  am] 

BILUNG  CODE  755S-«1-M 


NUCLEAR  REGULATORY 
COIMMISSION 

[Docket  Nos.  50-266  and  50-301] 

Nuclear  Management  Company,  LLC; 
Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (the  Commission)  is 
considering  issuance  of  amendments  to 
Facility  Operating  License  Nos.  DPR-24 
and  DPR-27  issued  to  the  Nuclear 
Management  Company,  LLC  (the 
licensee),  for  operation  of  the  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
located  in  the  Town  of  Wo  Creeks. 
Manitowoc  Coimty,  Wisconsin. 

The  proposed  amendments  would 
increase  the  licensed  reactor  core  power 
level  by  1.4  percent  from  1518.5  MWt  to 
1540  MWt. 

Before  issuance  of  the  proposed 
license  amendments,  the  Commission 
will  have  made  findings  required  by  the 
Atomic  Energy  Act  of  1954.  as  amended 
(the  Act),  and  the  Commission's 
regulations. 

The  Commission  has  made  a 
proposed  determination  that  the 
amendment  request  involves  no 
significant  hazards  consideration.  Under 
the  Commission's  regulations  in  Tide  10 
of  the  Code  of  Federal  Regulations  (10 
CFR),  Section,50.92.  this  means  that 
operation  of  the  facility  in  accordance 
with  the  proposed  amendment  would 
not  (1)  involve  a  significant  increase  in 
the  probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  sajfety.  As  required  by  10  CFR 
50.91(a),  the  licensee  has  provided  its 
analysis  of  the  issue  of  no  significant 
hazards  consideration,  which  is 
presented  below: 

1.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
increase  in  the  probability  or  consequences 
of  any  accident  previously  evaluated. 

The  comprehensive  analytical  efforts 
performed  to  support  the  proposed  change 
included  a  review  of  the  FSAR  [Final  Safety 
Analysis  Report]  Chapter  14  Accident 
Analysis,  the  Nuclear  Steam  Supply  System 
(NSSS)  systems  and  components.  Electrical 
Equipment,  and  Balance  of  Plant  Systems. 
There  are  no  changes  as  a  result  of  the  MUR 
power  uprate  to  the  design  or  operation  of 
the  plant  that  could  affect  system,  component 
or  accident  mitigative  functions.  All  systems 
and  components  will  function  as  designed 
and  the  applicable  performance  requirements 


have  l)een  evaluated  and  found  to  be 
acceptable. 

The  reduction  in  power  measurement 
uncertainty  allows  for  most  of  the  safety 
analyses  to  continue  to  be  used  without 
modification.  This  is  l)ecause  the  safety 
analyses  were  performed  or  evaluated  at 
either  1650  MWt  or  102  percent  of  1518.5 
MWt.  Tliis  supports  a  core  power  level  of 
1540  MWt  with  a  measurement  uncertainty 
of  0.6  percent.  Radiological  consequences  of 
Chapter  14  accidents  were  assessed 
previously  using  uprated  cores  and  continue 
to  be  bounding.  The  FSAR  Chapter  14 
analyses  continue  to  demonstrate  compliance 
with  the  relevant  accident  analyses 
acceptance  criteria.  Therefore,  there  is  no 
significant  increase  in  the  consequences  of 
any  accident  previously  evaluated. 

The  primary  loop  components  (reactor 
vessel,  reactor  internals,  control  rod  drive 
mechanisms,  loop  piping  and  supports, 
reactor  coolant  pump,  steam  generators,  and 
pressurizer)  were  evaluated  at  1650  MWt  and 
continue  to  comply  with  their  applicable 
structural  limits  and  will  continue  to  perform 
their  intended  design  functions.  Thus,  there 
is  no  significant  increase  in  the  probability  of 
a  structural  failure  of  these  components. 

All  of  the  NSSS  systems  will  continue  to 
perform  their  intended  design  functions 
during  normal  and  accident  conditions.  The 
auxiliary  systems  and  components  continue 
to  comply  with  the  applicable  structural 
limits  and  will  continue  to  perform  their 
intended  functions.  The  NSSS/Balance  of 
Plant  (BOP)  interface  systems  were  evaluated 
and  will  continue  to  perform  their  intended 
design  functions.  Plant  electrical  equipment 
was  also  evaluated  and  will  continue  to 
perform  their  intended  functions.  No 
equipment  modifications  to  these  systems  are 
planned  for  this  change.  Therefore,  there  is 
no  significant  increase  in  the  probability  of 
an  accident  previously  evaluated. 

2.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

No  new  accident  scenarios,  failure 
mechanisms,  or  single  failures  are  introduced 
as  a  result  of  the  proposed  change.  All 
systems,  structures  and  components 
previously  required  for  the  mitigation  of  an 
event  remain  capable  of  fulfilling  their 
intended  design  function  at  the  uprated 
power  level.  The  proposed  change  has  no 
adverse  effects  on  any  safety-related  systems 
or  component  and  does  not  challenge  the 
performance  or  integrity  of  any  safety-related 
system.  Therefore,  the  proposed  change  does 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Operation  of  the  Point  Beach  Nuclear 
Plant  in  accordance  with  the  proposed 
amendments  does  not  result  in  a  significant 
reduction  in  a  margin  of  safety. 

Operation  at  the  1540  MWt  core  power 
does  not  involve  a  significant  reduction  in 
the  margin  of  safety.  Most  of  the  current 
accident  analyses  and  system  and  component 
analyses  had  been  previously  performed  at 
uprated  core  powers  that  exceed  the 
[measurement  uncertainty  recapture)  MUR 


uprated  core  power.  Evaluations  have  been 
performed  for  analyses  that  were  done  at 
nominal  core  power  and  have  been  found 
acceptable  for  the  MUR  power  uprate. 
Analyses  of  the  primary  fission  product 
barriers  at  uprated  core  powers  have 
concluded  that  all  relevant  design  l>asis 
criteria  remain  satisfied  in  regard  to  integrity 
and  compliance  with  the  regulatory 
acceptance  criteria.  As  appropriate,  all 
evaluations  have  been  either  reviewed  and 
approved  by  the  NRC  or  are  in  compliance 
with  applicable  regulatory  review  guidance 
and  standards.  Therefore,  the  proposed 
change  does  not  involve  a  significant 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received.  Should 
the  Commission  take  this  action,  it  will 
publish  in  the  Federal  Register  a  notice 
of  issuance  and  provide  for  opportunity 
for  a  hearing  after  issuance.  The 
Commission  expects  that  the  need  to 
take  this  action  will  occin  very 
infrequently. 

Written  comments  may  be  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
Administration,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001,  and  should  cite  the  publication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D59,  Two 
White  Flint  North,  11545  Rockville 
Pike,  Rockville,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Docxunents  may  be  examined,  and/or 
copied  for  a  fee,  at  the  NRC's  Public 
Document  Room,  located  at  One  White 


Flint  North,  11555  Rockville  Pike  (first 
floor),  Rockville,  Maryland. 

The  filing  of  requests  for  hearing  and 
petitions  for  leave  to  intervene  is 
discussed  below. 

By  October  11,  2002,  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714,i 
which  is  available  at  the  Commission's 
Public  Document  Room,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland,  or 
electronically  on  the  Internet  at  the  NRC 
Web  site  http://www.nrc.gov/reading- 
nn/doc-coUections/cfr/.  If  there  are 
problems  in  accessing  the  document, 
contact  the  Public  Document  Room 
Reference  staff  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 
If  a  request  for  a  hearing  or  petition  for 
leave  to  intervene  is  filed  by  the  above 
date,  the  Commission  or  an  Atomic 
Safety  and  Licensing  Board,  designated 
by  the  Commission  or  by  the  Chairman 
of  the  Atomic  Safety  and  Licensing 
Board  Panel,  will  rule  on  the  request 
and/or  petition;  and  the  Secretary  or  the 
designated  Atomic  Safety  and  Licensing 
Board  will  issue  a  notice  of  hearing  or 
an  appropriate  order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 


'  The  most  recent  version  of  Title  10  of  the  (>nle 
of  Federal  Regulations,  published  januan  1.  2002. 
inadvertently  omitted  the  last  sentence  nf  10  CFR 
2.714(d)  and  subparagraphs  (d|(l)  and  (2).  regarding 
petitions  to  inler\'ene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  interxene.  Those  provisions  are  as 
follows:  "In  all  other  cirt:umstances.  such  niling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things 

(i)  The  nature  of  the  petitioner's  right  under  the 
.^ct  to  be  made  a  parl\  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  m  the 
proceeding, 

liii)  The  possible  effect  of  any  order  thai  mav  he 
entered  in  the  proc  eeding  tin  the  petitioner  s 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  (ail  to 
satisfy'  the  requirements  of  paragraph  (bl(2l  of  this 
section;  or 

(ii)  The  contention,  if  prtiven.  would  lie  o(  no 
consequence  in  the  proceeding  becau.se  it  would 
not  entitle  petitioner  to  relief  " 
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forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  party  to  the  proceeding;  (2)  the 
natiue  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioner's  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 
contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  inducing  the  opportunity  to 
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present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Conunission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 

If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commissipn,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Document  Room  (FDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland,  by  the  above  date.  Because  of 
the  continuing  disruptions  in  delivery 
of  mail  to  United  States  Government 
offices,  it  is  requested  that  petitions  for 
leave  to  intervene  and  requests  for 
hearing  be  transmitted  to  the  Secretary 
of  the  Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket®nrc.gov. 
A  copy  of  the  petition  for  leave  to 
intervene  and  request  for  hearing  should 
also  be  sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555- 
0001 ,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  United 
States  Government  offices,  it  is 
requested  that  copies  be  transmitted 
either  by  means  of  facsimile 
transmission  to  301-415-3725  or  by  e- 
mail  to  OGCMaUCenter@nrc.gov.  A  copy 
of  the  request  for  hearing  and  petition 
for  leave  to  intervene  should  also  be 
sent  to  John  H.  O'Neill,  Jr.,  Shaw, 
Pittman,  Potts,  and  Trowbridge,  2300  N 
Street,  NW.,  Washington,  DC  20037, 
attorney  for  the  licensee. 

Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
presiding  Atomic  Safety  and  Licensing 
Board  that  the  petition  and/or  request 
should  be  granted  based  upon  a 
balancing  of  the  factors  specified  in  10 
CFR  2.714(a)(l)(i)-{v)  and  2.714(d). 


For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  dated  April  30,  2002,  which 
is  available  for  public  inspection  at  the 
Commission's  PDR,  located  at  One 
White  Flint  North,  11555  Rockville  Pike 
(first  floor),  Rockville,  Maryland. 
Publicly  available  records  will  be 
accessible  from  the  Agencywide 
Documents  Access  and  Management 
System's  (ADAMS)  Public  Electronic 
Reading  Room  on  the  Internet  at  the 
NRC  Web  site,  http://www.nrc.gov/ 
reading-rm/adatns.html.  Persons  who 
do  not  have  access  to  ADAMS  or  who 
encounter  problems  in  accessing  the 
documents  located  in  ADAMS,  should 
contact  the  NRC  PDR  Reference  staff  by 
telephone  at  1-800-397-4209,  301- 
415-4737,  or  by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September,  2002. 
For  the  Nuclear  Regulatory  Commission. 

John  G.  Lamb, 

Project  Manager,  Section  1,  Project 

Directorate  UI,  Division  of  Licensing  Project 

Management,  Office  of  Nuclear  Reactor 

Regulation. 

[FR  Doc.  02-23092  Filed  9-10-02;  8:45  am] 
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PRESIDIO  TRUST 

The  Presidio  of  San  Francisco, 
CalHomla;  Notice  of  Adoption  of  ttie 
Presidio  Trust  Management  Plan  and 
Availability  of  the  Record  of  Decision 

AGENCY:  The  Presidio  Trust. 
ACTION:  The  Presidio  Trust  Board  of 
Directors  (Board)  has  adopted  the 
"Presidio  Trust  Management  Plan,  Land 
Use  Policies  for  Area  B  of  The  Presidio 
of  San  Francisco"  (PTMP)  from  among 
six  plan  alternatives  and  one  variant  as 
the  plan  that  will  guide  the  Presidio 
Trust's  (Trust's)  future  management  and 
implementation  of  projects  within  the 
area  of  The  Presidio  of  San  Francisco 
(Presidio)  under  the  Trust's  jurisdiction 
(Area  B).  The  selection  and  basis  for  the 
'Trust's  decision  is  set  forth  in  a  Record 
of  Decision  (ROD)  for  the  PTMP  Final 
Environmental  Impact  Statement  (Final 
EIS). 

The  Board  made  the  decision  set  forth 
in  the  ROD  after  more  than  two  years  of 
planning  and  environmental  review  by 
the  Trust  in  compliance  with  the 
decision-making  requirements  of  the 
National  Environmental  Policy  Act  of 
1969,  as  amended  (42  U.S.C.  4321  et 
seq.)  (NEPA),  the  NEPA's  implementing 
regulations  promulgated  by  the  Council 
on  Environmental  Quality  (40  CFR 
1500-1508),  and  die  Trust's 
supplemental  implementing  regidations 


at  36  CFR  part  1010.  The  Final  EIS  is  a 
programmatic  document,  and 
supplements  the  1994  Final  General 
Management  Plan  Amendment 
Environmental  Impact  Statement  for  the 
Presidio.  Based  upon  a  thorough 
analysis  of  the  PTMP  Final  EIS 
alternatives  and  their  potential 
environmental  consequences, 
consideration  of  all  public  and  agency 
comments  received  during  the  NEPA 
process,  and  in  consideration  of  the 
mandates  of  the  Trust  Act  (16  U.S.C. 
460bb  note,  Tide  I  of  Pub.  L.  104-333, 
110  Stat.  4097),  as  amended,  and  the 
entire  agency  record,  the  Board  selected 
the  PTMP,  analyzed  in  the  Final  EIS  as 
the  Final  Plan  Alternative  and  fully  set 
forth  in  the  separate  PTMP  document, 
as  the  Trust's  management  plan.  The 
Board  approved  and  adopted  the  PTMP 
by  imanimous  vote  on  August  22,  2002, 
and  authorized  the  Trust's  Executive 
Director  to  execute  the  ROD 
memorializing  the  Board's  decision.  The 
ROD  was  signed  on  August  27,  2002. 
CONTENTS:  The  ROD  docimients  the 
decision  and  rationale  for  adopting  the 
PTMP  (identified  during  project  scoping 
and  review  of  draft  documents  under 
the  name  Presidio  Trust  Implementation 
Plan  or  PTIP).  The  ROD  also  provides 
background  about  the  Trust  and  the 
planning  effort,  and  describes  the 
alternatives  considered,  public 
involvement,  agency  consultation, 
mitigating  measures  developed  to  avoid 
or  minimize  environmental  impacts  of 
the  selected  alternative,  and  use  of  the 
Final  EIS  in  subsequent  decision 
making.  As  required  by  the  NEPA,  it 
identifies  the  environmentally 
preferable  alternative,  and  sets  forth  an 
evaluation  of  alternatives  and  the 
reasons  for  adopting  the  Final  Plan 
Alternative.  A  report  addressing  public 
input  received  during  the  period 
following  release  of  the  PTMP  and  the 
accompanying  Final  EIS  is  also  attached 
to  the  ROD. 

DATES:  The  Trust  initiated  a  public 
plaiming  and  enviroiunental  review 
process  pursuant  to  the  NEPA  on  June 
30,  2000,  developed  alternative  plan 
options  and  issued  a  Draft  Plan  and 
Draft  EIS  on  July  25,  2001,  invited 
public  participation  and  considered 
public  comment,  and  issued  a  proposed 
Final  Plan,  Final  EIS,  and  responses  to 
public  comments  on  May  24,  2002.  The 
30-day  minimum  "no-action"  period 
required  by  the  NEPA  expired  on  June 
23,  2002,  and  the  Trust  signed  the 
PTMP  ROD,  making  it  immediately 
effective,  on  August  27,  2002. 

Matericds  Available  to  the  Public:  The 
approved  ROD  is  available  by  calling  or 
writing  the  Presidio  Trust,  34  Graham 


Street,  P.O.  Box  29052,  San  Francisco, 
CA  94129-0052.  Telephone:  415/561- 
5414.  The  ROD  is  available 
electronically  on  the  Trust's  website 
{http://www.presidiotrust.gov).  The  ROD 
may  also  be  reviewed  in  the  Trust's 
library  at  the  above  address. 

FOR  FURTHER  INFORMATION  CONTACT:  John 
Pelka,  NEPA  Compliance  Manager,  the 
Presidio  Trust,  34  Graham  Street,  P.O. 
Box  29052,  San  Francisco,  CA  94129- 
0052.  Telephone:  415/561-5414. 

Dated:  September  4,  2002. 
Karen  A.  Cook, 
General  Counsel. 
[FR  Doc.  02-23060  Filed  9-10-02;  8:45  am] 

BIUJNOCOOE  4310-4R-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

National  Research  Advisory  Council; 
Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  National  Research  Advisory 
Council  will  meet  at  the  Hyatt  Didles, 
2300  Dulles  Comer  Boulevard, 
Hemdon,  VA  20171,  on  Thursday, 
September  26,  2002,  from  8:30  a.m.  to 
4  p.m.  The  meeting  is  open  to  the 
public.  The  purpose  of  the  Council  is  to 
provide  external  advice  and  review  for 
VA's  research  mission. 

The  meeting  will  begin  with  opening 
remarks  and  an  overview  by  the  Coimcil 
Chairman.  The  Coimcil  will  receive 
informational  briefings  on  the  VA 
Cooperative  Studies  Program;  the 
Cooperative  Studies  Program  DNA 
Bank;  the  VA  Research,  Education  and 
Clinical  Centers;  and  the  VA  research 
portfolio. 

Any  member  of  the  public  wishing  to 
attend  the  meeting  or  wishing  further 
information  should  contact  Ms.  Karen 
Scott,  Department  of  Veterans  Affairs, 
Office  of  Research  and  Development 
(12C2),  801 1  Street,  NW.,  Washington, 
DC,  at  (202)  565-8381. 

Dated:  August  30,  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
(FR  Doc.  02-23064  Filed  9-10-02;  8:45  am] 
BILUNO  CODE  8320-01-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Research  and  Development 
Cooperative  Studies  Evaluation 
Committee;  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  a  meeting  of  the  Research  and 
Development,  Cooperative  Studies 
Evaluation  Committee  will  be  held  at 
the  Crystal  City  Marriott,  1999  Jefferson 
Davis  Highway,  Arlington,  VA  22202. 
on  October  3.  2002.  The  session  is 
scheduled  to  begin  at  8  a.m.  and  end  at 
5  p.m.  The  three  new  studies  submitted 
for  review  are:  Intensive  vs 
Conventional  Renal  Support  in  Acute 
Renal  Failure,  Perioperative  B — 
Adrenergic  Receptor  Blockage  in 
Patients  Undergoing  Major  Noncardiac 
Surgery,  Anabolic  Steroid  Therapy  on 
Pressure  Ulcer  Healing  in  Persons  with 
SCI.  In  addition  to  the  three  new  studies 
there  will  be  one  resubmission: 
Diiodothyroproprionic  Acid,  a  Thyroid 
Analog  to  Treat  Heart  Failure  and  one 
progress  review:  Clinical  Outcomes 
Utilizing  Revascularization  and 
Aggressive  Drug  Evaluation. 

The  Committee  advises  the  Chief 
Research  and  Development  Officer 
through  the  Director  of  the  Cooperative 
Studies  Program  on  the  relevance  and 
feasibility  of  the  studies,  the  adequacy 
of  the  protocols,  and  the  scientific 
validity  and  propriety  of  technical 
details  of  proposed  research. 

The  meeting  will  be  open  to  the 
public  from  8  a.m.  to  8:30  a.m.  to 
discuss  general  status  of  the  program. 
Those  who  plan  to  attend  should 
contact  Ms.  Denise  Shorter,  Coordinator, 
Department  of  Veterans  Affairs, 
Washington.  DC  at  (202)  565-7016. 

The  meeting  will  be  closed  from  8:30 
a.m.  to  5  p.m.  This  portion  of  the 
meeting  involves  consideration  of 
specific  proposals  in  accordance  with 
provisions  set  forth  in  section  10(d)  of 
Public  Law  92-463,  as  amended  by 
sections  5(c)  of  Public  Law  94-409,  and 
5  U.S.C.  552b(c)(6).  During  the  closed 
session  of  the  meeting,  discussions  and 
recommendations  will  address 
qualifications  of  study  personnel, 
critiques  of  research  proposals,  and 
similar  documents,  and  the  medical 
records  of  patients  who  are  study 
subjects,  the  disclosure  of  which  would 
constitute  a  clearly  unwarranted 
invasion  of  personnel  privacy. 

By  Direction  of  the  Secretary- 
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Dated:  August  30,  2002. 
Nora  E.  Egan, 

Committee  Management  Officer. 
(FR  Doc.  02-23065  Filed  9-10-02;  8:45  am] 
BILLING  CODE  8320-01-M 
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issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  Issue. 


DEPARTMENT  OF  DEFENSE 
GENERAL  SERVICES 
ADMINISTRATION 
NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

48  CFR  Part  52 

[FAC  2001-09;  FAR  Case  2001-012;  Item  V] 

RIN  9000-AJ22 

Federal  Acquisition  Regulation; 
Payments  Under  Fixed-Price 
Construction  Contracts 

Correction 

In  rule  document  02-21871  beginning 
on  page  56124  in  the  issue  of  Friday 
August  30,  2002,  make  the  following 
correction: 

PART  52— [CORRECTED] 

On  page  56126,  in  the  first  column,  in 
the  seventh  line  from  the  bottom,  the 
section  heading  should  read  "52.232-5 
Payments  Under  Fixed-Price 
Construction  Contracts". 

(FR  Doc.  C2-21871  Filed  9-10-02;  8:45  am] 

BILLING  CODE  150S-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  OOD-0053] 

Determining  Hospital  Procedures  for 
Openad-But-Unusad,  Single-Use 
Medical  Devices;  Request  for 
Comments  and  Information 

Correction 

In  notice  document  02-21891 
beginning  on  page  55269  in  the  issue  of 


Wednesday,  August  28,  2002  make  the 
following  correction: 

On  page  55270,  in  the  first  column,  in 
the  sixth  full  paragraph,  in  the  fifth  and 
sixth  lines,  "[insert  date  90  days  after 
date  of  publication  in  the  Federal 
Register]"  should  read  "  November  26, 
2002". 

[FR  Doc.  C2-21891  Filed  9-10-02;  8:45  am] 
BILLING  CODE  1505-01-0 


DEPARTMENT  OF  LABOR 

Mine  Safety  and  Healtti  Administration 

30  CFR  Parts  42, 46, 47, 48, 56, 57,  and 
77 

RIN  1219-AA47 

Hazard  Communication  (HazCom) 

Correction 

In  rule  document  02-15396  beginning 
on  page  42314  in  the  issue  of  Jime  21, 
2002,  make  the  following  corrections: 

1.  On  page  42320,  in  footnote  3,  "The 
Small  Business  Regulation  Enforcement 
Fairness  Act  of  1996  (SBREFA)"  should 
read  "The  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996 
(SBREFA)". 

2.  On  page  42320,  in  footnote  4,  "The 
imfunded  Mandates  from  Act  of  1995" 
shoxUd  read  "The  Unfunded  Mandates 
Reform  Act  of  1995". 

3.  On  page  42349,  in  the  first  column 
in  the  6th  paragraph  in  the  10th  line 
"ACGIH  TLV""  should  read  "ACGIH 
TLV®". 

4.  On  page  42375,  in  the  table,  under 
the  heading  "Mine  type",  the  third  line, 
"Coal  Mine"  should  read  "Coal 
Contractor". 

§47.11    [Corrected] 

5.  On  page  42383,  §47.11,  in  Table 
47.11— DEFINITIONS,  under  the  first 
column  "Term",  at  "Health  hazard", 
and  under  the  second  column 
"Definition  for  purposes  of  HazCom",  in 
the  second  line,  "Health  hazard"  should 
read  "Health  hazard". 

§47.32    [Corracted] 

6.  On  page  42385,  §  47.32(c)(2), 
"Informing  other  operators  about"' 


should  read  "Informing  other  operators 
about — ". 

§47.52    [Corrected] 

7.  On  page  42386,  §47.52.  in  Table 
47.52— CONTENTS  OF  MSDS.  under 
column  "Category",  at  "(3)  Physical" 
and  under  column  "Requirements, 
descriptions,  and  exceptions",  the  fifth 
and  sixth  lines,  the  entry  is  corrected  to 
read  "The  physical  hazards  of  the 
chemical  including  the  potential  for  fire, 
explosion,  and  reactivity". 

§47.92    [Corrected] 

8.  On  page  42388,  §47.92,  in  Table 
47.92— HAZARDOUS  CHEMICALS 
EXEMPT  FROM  LABELING,  under  the 
heading  "Conditions  for  exemption",  in 
the  eighth  line,  "§47.21,  Identifying 
hazardous  chemicals"  should  read 
§47.21 — Identifying  hazardous 
chemicals. 

[FR  Doc.  C2-15396  Filed  X-XX-02;  8:45  am] 
BILUNG  CODE  1 505-01 -O 


DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  172 

[Docket  No.  RSPA-98-3971  (HM-226)] 
RIN2137-AD13 

Hazardous  Materials:  Revision  to 
Standards  for  Infectious  SutMtances 

Correction 

In  rule  document  02-20118  beginning 
on  page  53118  in  the  issue  of 
Wednesday,  August  14,  2002  make  the 
following  correction: 

§172.101    [Corrected] 

On  page  53134,  in  the  table, 
§172.101. — Hazardous  Materials  Table, 
under  the  heading  "Special  provisions", 
the  second  and  third  lines  from  the 
bottom  should  read  "A81,  A82". 

[FR  Doc.  C2-20118  Filed  9-10-02;  8:45  ami 
BILLING  CODE  150S-01-O 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
50  CFR  Part  17 

RIN  1018-AH96 

Endangered  and  Tiweatened  Wildlife 
and  Plants;  Designation  of  Critical 
Habitat  for  ttie  Northern  Great  Plains 
Breeding  Population  of  the  Piping 
Plover 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Final  rule. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  designate 
critical  habitat  for  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover  {Charadrius  melodus),  pursuant 
to  the  Endangered  Species  Act  of  1973, 
as  amended.  The  designation  includes 
19  critical  habitat  units  containing 
prairie  alkali  wetlands,  inland  and 
reservoir  lakes,  totaling  approximately 
183,422  acres  (ac)  (74,228.4  hectares 
(ha)]  and  portions  of  4  rivers  totaling 
approximately  1,207.5  river  miles  (rm) 
(1,943.3  kilometers  (km))  in  the  States  of 
Minnesota,  Montana,  Nebraska,  North 
Dakota,  and  South  E)akota. 

Critical  habitat  includes  prairie  alkali 
wetlands  and  surroimding  shoreline, 
including  200  feet  (ft)  (61  meters  (m))  of 
uplands  above  the  high  water  mark; 
river  channels  and  associated  sandbars, 
and  islands;  reservoirs  and  their 
sparsely  vegetated  shorelines, 
peninsulas,  and  islands;  and  inland 
lakes  and  their  sparsely  vegetated 
shorelines  and  peninsulas.  Section  7  of 
the  Endangered  Species  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  destroy  or  adversely  modify 
critical  habitat.  As  required  by  section  4 
of  the  Endangered  Species  Act,  we 
considered  economic  and  other  relevant 
impacts  before  making  a  final  decision 
on  what  areas  to  designate  as  critical 
habitat. 

DATES:  This  designation  becomes 
effective  on  October  11,  2002. 

ADDRESSES:  The  complete 
administrative  record  for  this  rule, 
including  comments  and  materials 
received,  as  well  as  the  supporting 
documentation  used  in  the  preparation 
of  this  final  rule,  will  be  available  for 
public  inspection,  by  appointment, 
during  normal  business  horns  at  the 
South  Dakota  Ecological  Services  Field 
Office,  U.S.  Fish  and  Wildlife  Service. 
420  South  Garfield  Avenue,  Suite  400. 
Pierre,  SD  57501. 


FOR  FURTHER  INFORMATION  CONTACT:  Nell 
McPhillips,  at  the  above  address 
(telephone  605-224-8693,  extension  32; 
facsimile  605-224-9974). 
SUPPLEMENTARY  INFORMATION: 

Background 

Description 

The  piping  plover  [Charadrius 
melodus)  is  a  small  (approximately  6.7 
to  7.1  inches  (17  to  18  centimeters)  long 
and  1.5  to  2.2  ounces  (43  to  63  grams) 
in  weight  (Haig  1992)),  migratory 
member  of  the  shorebird  family 
(Charadriidae).  It  is  one  of  six  species  of 
belted  plovers  in  North  America.  During 
the  breeding  season  adults  have  single 
black  bands  across  both  the  forehead 
and  breast,  orange  legs  and  bill,  and 
pale  tan  upper  parts  and  are  white 
below.  The  adults  lose  the  black  bands 
and  their  bill  becomes  grayish-black 
during  the  winter.  The  plumage  of 
juveniles  is  similar  to  that  of  wintering 
adults. 

Geographic  Range 

The  breeding  range  of  the  piping 
plover  extends  throughout  the  northern 
Great  Plains,  the  Great  Lakes,  and  the 
Atlantic  Coast  in  the  United  States  and 
Canada.  Three  breeding  populations  of 
piping  plovers  have  been  described — 
the  northern  Great  Plains,  Great  Lakes 
population,  and  Atlantic  Coast 
populations. 

Great  Lakes  piping  plovers  formerly 
nested  throughout  much  of  the  Great 
Lakes  region  in  the  north-central  United 
States  and  in  south-central  Canada,  but 
ciirrently  nest  only  in  northern 
Michigan  and  at  two  sites  in  northern 
Wisconsin.  On  the  Atlantic  Coast, 
piping  plovers  nest  from 
Newfoundland,  southeastern  Quebec, 
and  New  Brunswick  to  North  Carolina. 
Sixty-eight  percent  of  all  Atlantic 
nesting  pairs  breed  in  Massachusetts, 
New  York,  New  Jersey,  and  Virginia 
(Service  1999). 

The  northern  Great  Plains 
population's  breeding  range  includes 
southern  Alberta,  southern 
Saskatchewan,  and  southern  Manitoba, 
south  to  eastern  Montana,  North  Dakota, 
South  Dakota,  southeastern  Colorado, 
Iowa,  Nebraska,  and  east  to  Lake  of  the 
Woods  in  north-central  Minnesota.  Most 
of  the  United  States'  pairs  are  in  the 
Dakotas,  Nebraska,  and  Montana 
(Service  1994).  Fewer  birds  nest  in 
Minnesota,  Iowa,  and  Colorado,  with 
occasional  nesting  in  Oklahoma  and 
Kansas.  This  rule  refers  only  to  the 
United  States'  portion  of  the  northern 
Great  Plains  population. 

Historic  data  on  the  distribution  of 
northern  Great  Plains  piping  plovers  are 


scarce,  with  regular  surveying  efforts 
beginning  after  1980.  More  recent 
breeding  records  exist  for  most  North 
Dakota  counties  (Service  and  North 
Dakota  Game  and  Fish  Department 
1997);  Lake  of  the  Woods  Coimty,  in 
Minnesota  (Service  2000b);  counties 
along  the  Missouri  River,  as  well  as 
Codington,  Day,  and  Miner  Counties  in 
South  Dakota  (South  Dakota 
Ornithologists'  Union  1991);  and 
counties  along  the  Missouri,  Loup, 
Niobrara,  Elkhom,  and  Platte  Rivers  la 
Nebraska  (Ridgeway  1874,  Moser  1942, 
Heinemann  1944,  Ducey  1983,  Dinan  et 
al.  1993,  Nebraska  Game  and  Parks 
Commission  1995,  Nebraska  Game  and 
Parks  Commission  2001).  Plovers  were 
first  reported  in  Montana  in  1967  in 
Phillips  County  and  were  observed  in 
Sheridan  and  Valley  Coimties  during 
the  1970s  (Carlson  and  Skaar  1976). 
Nesting  was  first  observed  in  Colorado 
in  1949  and  a  few  reports  of  non-nesting 
birds  occurred  dining  the  1950s  and 
1960s  (Bailey  and  Niedrich  1965),  but 
there  are  no  reports  of  nesting  between 
1949  and  1989  (Colorado  Department  of 
Natural  Resources  1994).  In  Iowa, 
nesting  plovers  were  observed  in 
Pottawattamie  and  Harrison  Coimties 
during  the  1940s,  1950s,  and  1960s 
(Stiles  1940,  Brown  1971).  Incidental 
records  exist  for  Wyoming,  as  well  as 
Eddy  County,  New  Mexico,  in  1964 
(Bailey  and  Niedrich  1965).  A  record  is 
reported  for  Douglas  County,  Kansas  in 
1909.  (Ridgeway  1919). 

The  current  breeding  range  of  the 
northern  Great  Plains  population  is 
similar  to  the  previous  records,  with  the 
following  exceptions — piping  plovers 
have  not  been  reported  in  Wyoming  or 
New  Mexico  since  their  initial  records, 
and  since  1996,  Kansas  has  reported 
nesting  activity  along  the  Kansas  River 
due  to  newly  available  habitat  after 
scouring  flows  in  1993  (Busby  et  al. 
1997).  Additionally,  in  1987  and  1988 
piping  plovers  nested  at  Optima 
Reservoir,  Oklahoma  (these  are  the  only 
known  nesting  records  for  Oklahoma) 
(Boyd  1991).  In  North  Dakota,  plovers 
nest  at  various  prairie  alkali  wetlands  in 
Benson,  Burke,  Burleigh,  Divide,  Eddy, 
Emmons,  Kidder,  Logan,  McHenry, 
Mcintosh,  McLean,  Mountrail,  Pierce, 
Renville,  Sheridan,  Stutsman,  Ward, 
and  Williams  Counties,  as  well  as 
sandbars  and  reservoir  shorelines  along 
the  Missouri  River  (Service  and  North 
Dakota  Game  and  Fish  Department 
1997,  K.  Kreil,  Service,  pers.  comm.). 
South  Dakota  nesting  has  generally  been 
limited  to  the  Missouri  River,  primarily 
below  the  Gavins  Point  and  Fort  Randall 
Dams  and  on  Lake  Oahe  (CD.  Kruse, 
U.S.  Army  Corps  of  Engineers,  pers. 
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comm.).  Occasionally  plovers  have 
nested  on  Lake  Sharpe  (Missouri  River), 
and  have  additionally  been  sighted  on 
Lake  Francis  Case  (Missouri  River) 
during  the  nesting  season  but  nesting 
has  not  been  documented.  In  Colorado, 
nesting  has  been  observed  on  various 
reservoirs  of  the  Arkansas  River  during 
the  1990s  (Plissner  and  Haig  1997, 
Nelson  unpubl.  report).  In  Montana, 
plovers  currently  nest  along  the 
Missouri  River,  on  Duck  Creek  Bay,  Bear 
Creek  Bay,  Skunk  Coulee,  and  the  Big 
Dry  Creek  Arm  of  Fort  Peck  Reservoir, 
and  alkali  wetlands  and  reservoirs  in 
Phillips  and  Sheridan  Counties  (G. 
Pavelka,  U.S.  Army  Corps  of  Engineers, 
pers.  comm.,  H.  Pac,  Montana  Fish, 
Wildlife,  and  Parks,  pers.  comm.). 

In  Nebraska,  piping  plovers  can  still 
be  found  on  sandbars  along  the 
Niobrara,  Loup,  and  Platte  Rivers,  but 
habitat  has  been  reduced  on  the  Platte 
River.  Before  Kingsley  Dam  became 
fully  operational  in  1941,  Platte  River 
sandbar  habitat  dynamics  had  already 
been  affected  by  upstream 
impoundments  and  diversions  (Peake  et 
al.  1985).  By  1938,  30  percent  of  the  in 
channel  habitats  were  woody  vegetated 
increasing  to  57  percent  in  1957  and 
close  to  70  percent  in  1983  (Peake  et  al. 
1985).  Williams  (1978)  found  channel 
widths  also  changed  from  wide-open 
channels  to  multiple  narrow  channels 
and  attributed  these  changes  to  flow 
reductions  from  upstream  dams  and 
water  withdrawals.  These  changes  have 
resulted  in  degraded  piping  plover 
nesting  habitat  on  the  Central  Platte 
with  better  conditions  occurring  on  the 
Lower  Platte  (Ziewitz  et  al.  1992).  Along 
the  central  reach  of  the  Platte,  this  loss 
of  habitat  has  resulted  in  most  plovers 
nesting  on  sand  and  gravel  mining  spoil 
piles  (Sidle  and  Kirsch  1993).  However, 
since  1982  the  Platte  River  Whooping 
Crane  Maintenance  Trust,  Inc.,  has  been 
reclaiming  river  habitat  (sandbar 
restoration)  on  their  property  and  on 
areas  owned  by  the  National  Audubon 
Society,  The  Nature  Conservancy,  and 
numerous  individual  landowners  (Platte 
River  Whooping  Crane  Maintenance 
Trust  2002).  Most  nesting  on  the  Platte 
.  River  ciurently  occurs  on  the  lower 
Platte,  where  encroachment  is  least 
advanced  (Ziewitz  et  al.  1992).  Lake 
McConaughy  in  Nebraska  also  supports 
nesting  plovers  on  its  sandy  beaches 
(Peyton  and  Matteson  1999).  In  Iowa, 
Missouri  River  habitat  has  been  lost  due 
to  channelization  below  Sioux  City, 
leaving  piping  plovers  to  nest  on 
industrial  fly  ash  ponds  in  Woodbury 
and  Pottawattamie  Counties  (D.  Howell, 
Iowa  Dept.  of  Natural  Resources,  pers. 
comm.).  Plovers  continue  to  nest  in  low 


numbers  at  Lake  of  the  Woods, 
Minnesota  (Minnesota  Department  of 
Natural  Resources  1999). 

Population  Status 

Historical  piping  plover  population 
trend  data  are  generally  nonexistent. 
However,  Audubon  and  Wilson 
described  plovers  as  a  common  resident 
of  the  Atlantic  coast  during  the  1800s 
(Bent  1929).  On  September  21, 1804,  the 
Lewis  and  Clark  expedition  was  present 
in  the  area  of  present  day  Lake  Sharpe 
on  the  Missouri  River,  where  William 
Clark  wrote,  "*  *  *  we  observed  an 
immense  number  of  plover  of  Different 
kind  Collecting  and  taking  their  flight 
southerly*  *  "  (Moulton  1987).  By 
1900,  the  piping  plover  had  been  greatly 
reduced  by  over-harvesting.  With  the 
Federal  protection  of  the  Migratory  Bird 
Treaty  Act,  the  plover  recovered  by  the 
1920s  and  was  reported  as  common 
(Bent  1929).  Since  then,  plover 
populations  again  declined  throughout 
most  of  their  range  and  have  been 
extirpated  from  many  States.  Breeding 
surveys  in  the  early  1980s  reported 
2,137  to  2,684  adult  plovers  in  the 
northern  Great  Plains/Prairie  region,  28 
adults  in  the  Great  Lakes  region,  and 
1,370  to  1,435  adults  along  the  Atlantic 
Coast  (Haig  and  Oring  1985).  hi  1991  the 
first  International  Piping  Plover  Census 
was  carried  out,  with  2,032  adult  piping 
plovers  observed  in  the  United  States' 
portion  of  the  northern  Great  Plains 
(Haig  and  Plissner  1993).  hi  1996, 
during  the  second  International  Census, 
1,599  adult  piping  plovers  were 
observed  in  the  same  area  (Plissner  and 
Haig  1997;  numbers  revised  S.  Haig 
pers.  comm.  2002);  a  reduction  of  just 
more  than  21  percent  bom  1991.  Part  of 
this  reduction  was  likely  an  artifact  of 
increased  numbers  of  piping  plovers 
nesting  in  Canada  in  1996,  due  to  high 
water  levels  in  the  United  States 
(Plissner  and  Haig  1997).  In  2001, 
during  the  third  International  Census, 
1,981  adult  piping  plovers  were 
observed  in  the  same  area  (S.  Haig  pers. 
comm.  2002).  Between  1991  and  2001 
there  was  a  reduction  of  2.5  percent  in 
the  U.S.  northern  Great  Plains 
population.  Between  1996  and  2001 
there  was  a  23.9  percent  increase  in  the 
population.  Again  the  fluctuations  in 
numbers  between  1996  and  2001  appear 
to  reflect  a  relationship  with  the  birds 
in  prairie  Canada,  but  this  time  the 
relatiohship  was  inverse.  Prairie  Canada 
birds  may  have  temporarily  dispersed  to 
recent  unusually  good  habitat 
conditions  in  the  United  States  northern 
Great  Plains — particularly  on  the 
Missouri  River. 

Current  estimates  of  piping  plover 
survival  rates  are  limited.  Root  et  al. 


(1992)  estimated  a  mean  annual  survival 
rate  of  0.664  for  adults  in  the  northern 
Great  Plains  population  from  1984  to 
1990  using  recapture  and  re-sighting 
data  from  plovers  in  North  Dakota. 
Larson  et  al.  (2000)  reevaluated  survival 
from  this  study,  including  some 
additional  years  of  banding  and  resights. 
The  new  mean  local  annual  survival 
rate  was  0.737  for  adults  (Larson  et  al. 
2000).  Most  plover  mortality  was 
thought  to  occur  during  migration  or  on 
wintering  grounds  (Root  et  al.  1992); 
however,  a  recent  study  on  Padre  Island, 
Texas,  showed  overwintering  survival 
can  be  very  high  (Drake  1999). 

Ryan  et  al.  (1993)  developed  a 
random  population  growth  model  using 
empirical,  demographic  data,  which 
showed  the  northern  Great  Plains  plover 
population  was  declining  7  percent 
annually.  They  also  used  the  simulation 
model  to  predict  reproductive  an% 
survival  rates  necessary  to  stabiUze  and 
increase  the  population.  Ryan  et  al. 

(1993)  stated  that  if  aduh  (0.66)  and 
immature  (0.60)  survival  rates  were  held 
constant,  a  31  percent  increase,  from 
0.86  to  1.13  chicks  fledged  per  pair,  was 
needed  to  stabilize  the  population. 
Annual  population  increases  of  1  and  2 
percent  required  1.16  and  1.19  chicks 
per  pair,  respectively.  Such  growth 
would  result  in  the  northern  Great 
Plains  population  reaching  the  level 
needed  for  recovery  and  delisting  from 
the  Endangered  Species  Act  in  53  and 
30  years  respectively.  One-  and  5-year 
delays  in  the  initiation  of  1  percent 
population  growth  caused  13-  and  67- 
year  delays  respectively  in  reaching 
recovery.  Model  (Ryan  et  al.  1993) 
results  suggested  that  the  northern  Great 
Plains  population  is  declining 
substantially.  However,  using  more 
recent  survival  estimates  (Larson  et  al. 
(2000))  in  the  random  population 
growth  model  has  shown  that  the 
feasibility  of  recovering  the  northern 
Great  Plains  population  may  be  more 
likely  than  previously  determined  (Ryan 
et  al.  1993,  Plissner  and  Haig  2000). 
Larson  (Larson,  University  of  Missouri- 
Columbia  pers.  comm.)  recommends 
based  on  l^s  research  (Larson  et  al. 
2000)  that  reproductive  rates  1.25 
fledglings  per  pair  per  year  is  now 
necessary  to  stabilize  the  population. 

A  population  viability  model, 
developed  by  Plissner  and  Haig  (2000), 
used  the  metapopulation  viability 
analysis  package.  VORTEX.  Plissner  and 
Haig  (2000)  found  in  the  northern  Great 
Plains  and  Great  Lakes  populations,  if 
the  adult  and  immature  survival  rates 
were  held  constant,  it  would  require  a 
36  percent  higher  mean  fecundity,  or  an 
increase  from  1.25  to  1.7  chicks  fledged 
per  pair,  to  reach  a  significant 
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probability  of  persisting  for  the  next  100 
years. 

Ecology  I 

Piping  plover  breeding  habitat 
consists  of  open,  sparsely  vegetated 
areas  with  alkali  or  unconsolidated 
substrates.  Piping  plovers  primarily 
breed  in  four  habitat  types  in  the 
northern  Great  Plains— alkali  lakes  and 
wetlands,  inland  lakes  (Lake  of  the 
Woods),  reservoirs,  and  rivers.  Based  on 
the  first  two  International  Piping  Plover 
Censuses,  most  breeding  occurs  along 
alkali  lakes  and  wetlands,  with  59.6 
percent  and  78  percent  of  breeding 
adults  observed  on  those  sites  in  1991 
(Haig  and  Plissner  1993)  and  1996 
(Plissner  and  Haig  1997),  respectively. 
However,  that  percentage  dropped  to  34 
percent  in  the  2001  International  Census 
(S.  Haig  pers.com.  2002).  For  these 
alkali  lakes  and  wetlands,  nesting  sites 
are  generally  wide,  gravelly,  salt- 
encrusted  beaches  with  minimal 
vegetation  (Prindiville,  Gaines  and  Ryan 
1988). 

Piping  plovers  use  barren  to  sparsely 
vegetated  islands,  beaches,  and 
peninsulas  at  inland  lake  habitats 
(Nordstrom  and  Ryan  1996),  such  as 
Lake  of  the  Woods,  Minnesota.  Sandbars 
and  reservoir  shorelines  with  similar 
features  are  the  preferred  nesting 
habitats  of  piping  plovers  along  riverine 
systems  (Schwalbach  1988,  Kruse  1993). 
In  1991,  approximately  38  percent  of  the 
population  was  observed  on  reservoirs, 
river  shores,  and  sandbars.  In  1996, 15.1 
percent  was  observed  at  those  areas;  this 
was  a  high-water  year  and  much  of  the 
habitat  along  rivers  was  inundated, 
likely  forcing  birds  to  nest  elsewhere. 
These  data  suggest  that  habitat  use  by 
piping  plovers  is  dynamic  and  that  the 
habitat  necessary  to  support  the 
northern  Great  Plains  population  is 
diverse. 

Although  the  preference  of  piping 
plovers  for  open  areas  has  been 
repeatedly  noted  in  the  literature, 
quantitative  data  on  habitat 
characteristics,  evidence  of  habitat 
selection,  and  information  on  the 
relative  quality  of  inland  habitats 
remain  scarce.  A  survey  of  the  research 
literature  suggests  that  this  lack  of 
quantitative  and  qualitative  data  is  a 
result  of  the  dynamic  nature  of  the 
habitat,  climate,  and  hydrologic  cycles 
of  the  northern  Great  Plains.  Several 
studies  have  suggested  that  beach  width 
may  affect  habitat  use  by  piping  plovers 
breeding  on  inland  lakes.  Whyte  (1985) 
recorded  minimum  nest-to-water 
distances  of  131.2  ft  (40  m)  in 
Saskatchewan  and  suggested  that 
beaches  less  than  65.6  to  98.4  ft  wide 
(20  to  30  m  wide)  were  not  likely  to  be 


used  by  piping  plovers.  However,  in 
Alberta,  Weseloh  and  Weseloh  (1983) 
calculated  a  mean  beach  width  of  only 
38.4  ft  (11.7  m)  at  nest  sites.  However, 
they  noted  that  these  seemed  to  be  the 
widest  beaches  available.  Prindiville, 
Gaines,  and  Ryan  (1988)  reported  mean 
beach  width  to  be  larger  in  occupied  . 
territories  (x  =  108^3  ft  (33  m))  than  in 
unoccupied  sites  (x  =  44.6  ft  (13.6  m)) 
in  North  Dakota.  It  is  important  to  note 
that  piping  plovers  in  the  Great  Lakes 
region  have  nested  on  beaches  much 
narrower  than  those  reported  by  the 
above  authors;  therefore,  narrower 
beaches  may  still  provide  suitable 
nesting  habitat  and  primary  constituent 
elements  (L.  Wemmer,  pers.  comm.). 
The  amount  and  distribution  of  beach 
vegetation  affect  piping  plover  habitat 
selection  and  reproductive  success. 
Prindiville,  Gaines,  and  Ryan  (1988) 
found  no  difference  m  vegetative  cover 
between  territories_(x  =  3.4  percent)  and 
unoccupied  sites  (x  =  3.8  percent). 
However,  vegetation  was  more  clumped 
in  territories  than  in  imoccupied  sites. 
Furthermore,  territories  in  which  nests 
were  successful  had  either  less 
vegetation  or  more  clumped  vegetation 
than  territories  with  unsuccessful  nests 
(Prindiville  1986). 

Substrate  composition  also  may  affect 
habitat  selection  by  piping  plovers  and 
influence  nest  success.  Cairns  (1977) 
found  31  of  38  nests  in  Nova  Scotia  on 
mixed  sand  and  gravel  and  stated  that 
those  nests  were  less  conspicuous  than 
those  on  sand  alone.  Whyte  (1985) 
reported  that  piping  plovers  were  more 
likely  to  establish  nests  on  gravel  than 
was  expected  by  chance  alone.  In  North 
Dakota,  gravel  was  generally  more 
evenly  distributed  and  in  greater 
concentration  on  piping  plover 
territories  than  at  unoccupied  sites 
(Prindiville  1986). 

Piping  plovers  nesting  on  the 
Missouri.  Platte,  Niobrara,  Loup  Rivers, 
and  other  rivers,  use  reservoir 
shorelines  and  large  dry,  barren 
sandbars  in  wide,  open  channel  beds. 
Along  these  rivers,  plovers  often  nest 
near  endangered  interior  least  terns 
(Sterna  antUlarum).  Vegetative  cover  on 
nesting  islands  is  usually  less  than  25 
percent  (Ziewitz  et  al.  1992).  Twenty- 
eight  Platte  River  sandbars,  occupied  by 
nesting  piping  plovers,  averaged  938  ft 
(286  m)  in  length  and  180  ft  (55  m)  in 
width  (Faanes  1983).  Vegetative  cover 
on  those  sandbars  averaged  25.4 
percent.  Armbruster  (1986)  estimated 
the  optimum  range  for  vegetative  cover 
on  nesting  habitat  from  0-10  percent, 
and  Schwalbach  (1988)  found  that  89 
percent  of  the  plovers  nested  in  areas  of 
less  than  5  percent  vegetative  cover.  On 
the  Missouri  River,  Schwalbach  (1988) 


foimd  that  the  average  vegetation  height 
ranged  from  2  to  11  in  (6  to  29  cm)  and 
the  majority  of  the  plovers  (63  percent) 
nested  in  areas  where  vegetation  was 
less  than  4  in  (10  cm). 

Average  elevation  of  nests  (least  terns 
and  piping  plovers)  above  river  level 
ranges  from  7.4  in  (19  cm)  below  Gavins 
Point  Dam  to  12  in  (30  cm)  below 
Garrison  Dam  (Schwalbach  1988,  Dirks 
1990).  Schwalbach  (1988)  and  Ziewitz 
et  al.  (1992)  suggested  that  birds  select 
a  higher  nest  site,  away  bom  the  water's 
edge,  when  available.  For  nesting, 
piping  plovers  evidently  seek  habitats 
with  wide  horizontal  visibility, 
protection  from  terrestrial  predators, 
isolation  from  himian  disturbance,  low 
likelihood  of  inimdation,  and  nearby 
feeding  habitat. 

Open,  wet,  sandy  areas  provide 
feeding  habitat  for  plovers  on  river 
systems  and  throughout  most  of  the 
species'  nesting  range.  Piping  plovers 
feed  primarily  on  exposed  substrates  by 
pecking  for  invertebrates  at  or  just 
below  the  surface  (Cairns  1977,  Whyte 
1985).  In  Saskatchewan,  Whyte  (1985) 
noted  that  adults  concentrated  foraging 
efforts  within  16.4  ft  (5  m)  of  the  water's 
edge.  He  found  broods  also  fed  most 
often  near  the  shore,  but  their  use  of 
upland  beach  habitats  was  greater  than 
that  of  adults.  Cairns  (1977)  reported 
that  chicks  tended  to  feed  on  firmer 
sand  at  greater  distances  from  the 
shoreline  than  adults.  At  Lake  of  the 
Woods,  Minnesota,  and  on  Long  Island- 
Chequamegon  Point,  Wisconsin,  adult 
piping  plovers  seemed  to  prefer 
shoreline  or  beach  pool  edges  (wet  sand) 
over  open  beach  (dry  sand)  as  feeding 
sites  although  time  spent  foraging  at 
these  sites  may  be  influenced  by 
changing  habitat  conditions  and  prey 
availability  (Wiens  1986,  S.  Matteson, 
Wisconsin  Department  of  Natural 
Resoiut:es,  pers.  comm.).  Studies 
suggest  that  forage  areas  include  the 
nesting  island  itself,  as  well  as  adjacent 
sandbar  flats  (Cairns  1977,  Whyte  1985. 
Corn  and  Armbruster  1993).  Spring/ fen 
areas  on  the  peripheries  of  some  alkali 
lakes  also  are  important  feeding  sites  for 
plover  chicks  (Rabenberg  et  al.  1993). 

Upland  areas  surrounding  wetlands, 
such  as  the  spring/fen  areas,  also  have 
been  noted  in  the  scientific  literatiue  to 
be  important  to  maximizing  the  effective 
period  of  time  wetlands  can  provide 
critical  functions  (i.e.,  water  quality, 
flood  control,  groundwater  recharge, 
nutrient  recycling,  primary 
productivity,  and  wildlife  habitat) 
within  the  agricultiiral  landscape 
(Gleason  and  Eulis  1998).  This  is 
particularly  important  when 
considering  wetlands  within  the 
agricultural  landscape  in  the  northern 
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Great  Plains.  In  addition  appropriate 
upland  widths  are  based  on  several 
variables,  including — existing  wetland 
functions,  values,  and  sensitivity  to 
disturbance;  land-use  impacts;  and 
desired  upland  functions  (Castelle  et  al. 
1992).  Critical  functions  to  consider  for 
piping  plovers  nesting  on  wetlands  in 
the  northern  Great  Plains  include  water 
quality,  invertebrate  abundance,  and  the 
lifespan  of  the  wetland.  To  maintain 
water  quality  and  maximize  the 
effective  period  of  time  the  wetland 
maintains  critical  functions,  available 
research  suggests  upland  buffers  of  100 
to  300  ft  (30.5  to  91.4  m)  (Castelle  et  al. 

1992,  Lee  et  al.  1997,  Gleason  and  Eulis 
1998,  D.  Dewald  pers.  comm.  2000). 

Conditions  for  nesting  are  highly 
variable  in  the  Great  Plains.  Therefore, 
local  population  estimates  may  not 
always  give  an  accurate  description  of 
the  population  as  a  whole,  and  success 
may  depend  on  the  availability  of 
alternative  habitat  types  (Plissner  and 
Haig  1997).  In  addition  to  primary 
nesting  habitat  tjrpes,  piping  plovers 
also  may  use  sand  pits  and  ash  ponds, 
which  often  mimic  natmral  habitats 
(Service  1988b,  Com  and  Ambruster 

1993,  Lackey  1994).  These  areas  are 
only  suitable  for  a  limited  period  of  time 
after  their  initial  creation,  as  vegetation 
encroachment  generally  reduces  habitat 
quality  after  a  few  years  (Sidle  and 
Kirsch  1993). 

Breeding  site  fidelity  (rate  at  which 
adults  return  to  the  same  breeding  sites 
in  subsequent  years)  for  piping  plovers 
ranged  from  4.5  percent  in  two  studies 
combined  in  South  Dakota  (Schwalbach 
1968,  Dirks  1990)  to  87.5  percent  in 
Lake  of  the  Woods,  Miimesota  (Haig  and 
Oring  1987).  Wiens  (1986)  found  return 
patterns  to  specific  breeding  sites  did 
not  seem  to  be  influenced  by  previous 
reproductive  success.  In  Manitoba,  Haig 
and  Oring  (1988)  observed  two  patterns 
of  return  by  adults — (1)  those  that 
hatched  chicks  the  year  before  returned 
to  the  same  breeding  site  but  changed 
territories,  and  (2)  adults  that 
experienced  nest  failure  the  year  before 
generally  changed  sites.  AdiUts  have 
been  known  to  use  breeding  sites  as  far 
as  339.1  miles  (mi)  (546  km)  apart  in 
consecutive  years  (Haig  1987).  The 
varying  rates  of  site  fidelity  reported  in 
these  studies  suggest  that  piping  plovers 
need  a  variety  of  available  nest  sites. 
Sites  used  in  one  year  may  not  be  used 
in  subsequent  years;  conversely,  sites 
imoccupied  by  piping  plovers  may  be 
used  in  the  future. 

Similar  observations  of  chick  returns 
further  show  the  need  for  many  nest 
areas  in  the  Great  Plains.  The  percentage 
of  observed  chicks  retiuning  to  natal 
sites  has  ranged  from  4.7  percent  in 


New  York  (Wilcox  1959)  to  1.3  to  50 
percent  in  South  Dakota  (Schwalbach  et 
al.  1993.  Niver  2000)  and  70  percent  at 
Lake  of  the  Woods,  Minnesota  (Haig  and 
Oring  1987).  Chick  dispersal  (movement 
from  natal  sites  to  first  breeding  site)  is 
difficult  to  characterize  and  few  banding 
studies  have  been  carried  out  in  the 
Great  Plains.  But,  long-range  dispersal 
distances  (3.1  to  169.5  mi  (5  to  273  km)) 
have  been  documented  in  piping 
plovers  (Haig  and  Oring  1988)  and 
similar  distances  were  observed  in  two 
plovers  on  the  Missouri  River  (R.  Niver. 
Service,  and  CD.  Kruse,  U.S.  Army 
Corps  of  Engineers,  pers.  comm.). 

'The  nesting  season  typically  begins  in 
late  March  to  early  April  when  plovers 
arrive  on  the  breeding  grounds. 
Breeding  activities,  including  courtship 
flights,  nest  bowl  scraping,  territorial 
interactions,  egg  laying,  incubating,  and 
chick  rearing,  can  be  observed 
throughout  the  summer.  Nests  are 
shallow  scrapes  and  are  often  lined  with 
shell  frtigments,  pebbles,  or  small  sticks. 
Typical  clutch  size  is  3  to  4  eggs  and 
incubation  lasts  27  to  31  days.  Chicks 
can  feed  themselves  after  hatching  [i.e., 
are  precocial),  and  fledge  at  18  to  25 
days  of  age  (Service  1988b).  Fledging 
success  varies  by  site  and  year.  For 
example,  between  1986  and  1999  along 
the  Ntissouri  River,  there  were  0.06  to 
1.61  fledged  chicks/pair  (G.  Pavelka 
pers.  comm.).  Between  1982  and  1987 
Haig  and  Oring  (1987)  reported  fledge 
ratios  between  0.3  to  2.1  or  0.4  to  3.0 
fledged  chicks/pair,  depending  on  1987 
data,  for  Lake  of  the  Woods,  Miimesota. 
In  the  United  States  AlkaU  Lake  Core 
region,  which  includes  parts  of 
northwest  North  Dakota  and  northeast 
Montana,  annual  fledge  ratios  varied 
between  0.60  to  1.49  fledged  chicks/pair 
from  1994  to  2000  (J.  Knetter,  University 
of  Wisconsin-Madison,  pers.  comm.). 

Nest  and  chick  predation,  weather, 
human  distvubance,  and  hydrologic 
cycles  influence  fledging  success.  If  nest 
loss  occurs  early  in  the  season,  piping 
plovers  will  often  renest.  After  later  nest 
loss,  chick  loss,  or  fledging  chicks, 
plovers  begin  their  southerly  migration 
from  mid-July  through  early  September. 
Piping  plovers  that  breed  in  the  Great 
Plains  generally  winter  along  the  Gulf 
Coast  from  Mexico  to  Florida,  but  some 
occasionally  winter  along  the  southern 
Atlantic  Coast  bom  North  Carolina  to 
Florida  (Haig  and  Plissner  1993). 

Previous  Federal  Actions 

On  December  3  0 , 1 98  2 ,  we  published 
a  notice  of  review  in  the  Federal 
Register  (47  FR  58454)  identifying 
native  vertebrate  taxa  being  considered 
for  addition  to  the  List  of  Endangered 
and  Threatened  Wildlife.  We  included 


the  piping  plover  in  that  review  list  as 
a  category  two  species,  indicating  that 
we  believed  the  species  might  warrant 
listing  as  threatened  or  endangered,  but 
that  we  had  insufficient  data  to  support 
a  proposal  to  list  then.  Subsequent 
review  of  additional  data  showed  that 
the  piping  plover  warranted  listing,  and 
in  November  1984  we  published  a 
proposal  in  the  Federal  Register  (49  FR 
44712)  to  list  the  piping  plover  as 
endangered  in  the  Great  Lakes 
watershed  and  as  threatened  along  the 
Atlantic  Coast,  the  northern  Great 
Plains,  and  elsewhere  in  their  ranges. 
The  proposed  listing  was  based  on  the 
decline  of  the  species  and  existing 
threats,  including  habitat  destruction, 
disturbance  by  humans  and  pets,  high 
levels  of  predation,  and  contaminants. 

After  a  review  of  the  best  scientific 
data  available  and  all  comments 
received  in  response  to  the  proposed 
rule,  we  published  the  final  rule  (50  FR 
50726)  on  December  11.  1985. 
designating  the  Great  Lakes  population 
(Illinois,  Indiana,  Michigan, 
northeastern  Minnesota,  New  York, 
Ohio,  Permsylvania,  Wisconsin,  and 
Ontario)  as  endangered;  and  listing 
piping  plovers  along  the  Atlantic  coast 
(Quebec,  New  foundland.  Maritime 
Provinces,  and  States  from  Maine  to 
Florida),  and  in  the  northern  Great 
Plains  (Iowa,  northwestern  Minnesota. 
Montana,  Nebraska,  North  Dakota, 
South  Dakota,  Alberta,  Manitoba,  and 
Saskatchewan)  as  threatened.  All  piping 
plovers  on  migratory  routes  outside  of 
the  Great  Lakes  watershed  or  on  their 
wintering  grounds  are  considered 
threatened.  The  Service  did  not 
designate  critical  habitat  for  the  species 
at  that  time. 

After  1986,  we  formed  two  recovery 
teams,  the  Great  Lakes/Northern  Great 
Plains  Piping  Plover  Recovery  Team  and 
the  Atlantic  Coast  Piping  Plover 
Recovery  Team.  In  1988  the  Great  Lakes 
and  northern  Great  Plains  (Service 
1988b)  and  Atlantic  Coast  (Service 
1988a]  Recovery  Plans  were  published. 
In  1994  the  Great  Lakes/Northern  Great 
Plains  Recovery  Team  began  to  revise 
the  Recovery  plan  for  the  Great  Lakes/ 
Northern  Great  Plains  populations 
(Service  1994).  The  1994  draft  included 
updated  information  on  the  species  and 
was  distributed  for  public  comment. 
Subsequently,  we  decided  that  the 
recovery  of  these  two  inland 
populations  would  benefit  from  separate 
recovery  plans.  Separate  recovery  plans 
for  the  Great  Lakes  and  northern  Great 
Plains  populations  are  presently  under 
development. 

The  final  listing  rule  for  the  piping 
plover  indicated  that  designation  of 
critical  habitat  was  not  determinable. 
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Thus,  designation  was  deferred.  No 
further  action  was  taken  to  designate 
critical  habitat  for  piping  plovers.  On 
December  4,  1996,  Defenders  of  Wildlife 
(Defenders)  filed  a  suit  (Defenders  of 
Wildlife  and  Piping  Plover  v.  Babbitt, 
Case  No.  96CV02965)  against  the 
Department  of  the  Interior  and  the 
Service  over  the  lack  of  designation  of 
critical  habitat  for  the  Great  Lakes 
population  of  the  piping  plover. 
Defenders  filed  a  similar  suit  (Defenders 
of  Wildlife  and  Piping  Plover  v.  Babbitt, 
Case  No.  97CV00O777)  for  the  northern 
Great  Plains  piping  plover  population  in 
1997.  Ehiring  November  and  December 
1999  and  January  2000,  we  began 
negotiating  with  Defenders  on  a 
schedule  for  piping  plover  critical 
habitat  designation.  On  February  7, 
2000,  before  the  settlement  negotiations 
were  concluded,  the  U.S.  District  Court 
for  the  District  of  Columbia  issued  an 
order  directing  us  to  publish  a  proposed 
critical  habitat  designation  for  nesting 
and  wintering  areas  of  the  Great  Lakes 
breeding  population  of  the  piping 
plover  by  June  30,  2000,  and  for  nesting 
and  wintering  areas  of  the  northern 
Great  Plains  population  of  the  piping 
plover  by  May  31,  2001.  A  subsequent 
order,  after  we  requested  the  court  to 
reconsider  its  original  order  relating  to 
final  critical  habitat  designation, 
directed  us  to  complete  the  critical 
habitat  designations  for  the  Great  Lakes 
population  by  April  30,  2001,  and  for 
the  northern  Great  Plains  population  by 
March  15,  2002.  For  biological  and 
practical  reasons,  we  chose  to  propose 
critical  habitat  for  the  Great  Lakes 
breeding  birds  and  for  all  wintering 
birds  in  two  separate  documents;  the 
Great  Lakes  breeding  birds  final  critical 
habitat  was  published  on  May  7,  2001 
(66  FR  22938),  and  the  final  rule  for 
wintering  habitat  was  published  on  July 
10,  2001  (66  FR  36038). 

On  June  12,  2001.  we  published  a 
proposed  determination  for  the 
designation  of  critical  habitat  for  the 
nor^em  Great  Plains  breeding 
population  of  the  piping  plover  (66  FR 
31760).  A  total  of  approximately 
196,576.5  ac  (79,553.1  ha)  and  1,338  rm 
(2,153  km)  were  proposed  as  critical 
habitat  for  this  piping  plover  population 
in  75  counties  in  Minnesota,  Montana, 
North  Dakota,  South  Dakota,  8uid 
Nebraska.  The  comment  period  was 
open  until  August  13, 2001.  During  this 
60-day  comment  period,  we  held  five 
public  meetings  (Glasgow,  Montana  on 
July  10,  2001;  Bismarck,  North  Dakota 
on  July  12,  2001;  Pierre.  South  Dakota 
on  July  16,  2001;  Yankton,  South  Dakota 
on  July  17,  2001;  and  Grand  Island, 
Nebraska  on  July  18,  2001).  On  July  6, 


2001,  we  published  a  notice  in  the 
Federal  Register  (66  FR  35880) 
announcing  the  availability  of  the  draft 
Environmental  Assessment  for  the 
proposed  determination.  On  December 
28,  2001,  we  published  a  notice  in  the 
Federal  Register  (66  FR  67165) 
announcing  the  reopening  of  the 
comment  period  and  a  notice  of  the 
availability  of  the  draft  Economic 
Analysis  on  the  proposed  rule.  This 
comment  period  was  open  imtil  January 
28,  2002.  However,  before  that 
reopening  the  Service's  web  sites  and 
electronic  mail  were  disconnected  in 
response  to  a  court  order  in  an  unrelated 
lawsuit.  In  response  to  comments 
received  during  the  December-January 
comment  period  the  Service  sought 
relief  from  the  courts  and  the  court  took 
action  extending  the  time  for  the  final 
rule.  On  March  21,  2002,  we  again 
published  a  notice  in  the  Federal 
Register  (67  FR  13123)  extending  the 
comment  period  until  May  20,  2002. 

Critical  Habitat 

Critical  habitat  is  defined  in  section  3 
(5)  (A)  of  the  Endangered  Species  Act  as 
(i)  the  specific  areas  within  the 
geographic  area  occupied  by  a  species, 
at  the  time  it  is  listed  in  accordance 
with  the  Endangered  Species  Act,  on 
which  are  found  those  physical  or 
biological  features  (I)  essential  to 
conserve  the  species  and  (U)  that  may 
require  special  management 
considerations  or  protection;  and  (ii) 
specific  areas  outside  the  geographic 
area  occupied  by  a  species  at  the  time 
it  is  listed,  upon  determination  that 
such  areas  are  essential  to  conserve  the 
species.  "Conservation"  means  the  use 
of  all  methods  and  procedures  that  are 
necessary  to  bring  an  endangered  or 
threatened  species  to  the  point  at  which 
listing  under  the  Endangered  Species 
Act  is  no  longer  necessary.  Critical 
habitat  receives  protection  under 
section  7  of  the  Endangered  Species  Act 
through  the  prohibition  against 
destruction  or  adverse  modification  of 
critical  habitat  with  regard  to  actions 
carried  out,  funded,  or  authorized  by  a 
Federal  agency.  Section  7  also  requires 
conferences  with  the  Service  on  Federal 
actions  that  are  likely  to  result  in  the 
destruction  or  adverse  modification  of 
proposed  critical  habitat.  In  our 
regulations  at  50  CFR  402.02,  we  define 
destruction  or  adverse  modification  as 
"*  *  *  a  direct  or  indirect  alteration  that 
appreciably  diminishes  the  value  of 
critical  habitat  for  both  the  survival  and 
recovery  of  a  listed  species.  Such 
alterations  include,  but  are  not  limited 
to,  alterations  adversely  modifying  any 
of  those  physical  or  biological  features 
that  were  the  basis  for  determining  the 


habitat  to  be  critical."  Aside  from  the 
added  protection  that  may  be  provided 
imder  section  7,  the  Endangered  Species 
Act  does  not  provide  other  forms  of 
protection  to  lands  designated  as  critical 
habitat.  Because  consultation  under 
section  7  of  the  Endangered  Species  Act 
does  not  apply  to  activities  on  private  or 
other  non-Federal  lands  that  do  not 
involve  a  Federal  nexus,  critical  habitat 
designation  would  not  afford  any 
additional  protections  imder  the 
Endangered  Species  Act  for  such 
activities. 

To  be  included  in  a  critical  habitat 
designation,  the  habitat  must  first  be 
"essential  to  the  conservation  of  the 
species."  Critical  habitat  designations 
identify,  to  the  extent  known  using  the 
best  scientific  and  commercial  data 
available,  habitat  areas  that  provide 
essential  life  cycle  needs  of  the  species 
(i.e.,  areas  on  which  are  found  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b)). 

Within  the  geographic  area  occupied 
by  the  species  (or,  in  this  oese,  a 
breeding  population),  we  designate  only 
areas  currently  known  to  be  essential. 
Essential  areas  should  already  have  the 
features  and  habitat  characteristics  that 
are  necessary  to  conserve  the  species. 
We  will  not  speculate  about  what  areas 
might  be  found  to  be  essential  if  better 
information  became  available,  or  what 
areas  may  become  essential  over  time.  If 
the  information  available  at  the  time  of 
designation  does  not  show  that  an  area 
provides  essential  life  cycle  needs  of  the 
species,  then  the  area  should  not  be 
included  in  the  critical  habitat 
designation.  Within  the  geographic  area 
occupied  by  the  species,  we  will  not 
designate  areas  that  do  not  have  the 
primary  constituent  elements,  as 
defined  at  50  CFR  424.12(b),  that 
provide  essential  life  cycle  needs  of  the 
species. 

Oui  regulations  state,  "The  Secretary 
shall  designate  as  critical  habitat  areas 
outside  the  geographical  area  presently 
occupied  by  a  species  only  when  a 
designation  limited  to  its  present  range 
would  be  inadequate  to  ensure  the 
conservation  of  the  species,"  (50  CFR 
424.12(e)).  Accordingly,  we  do  not 
designate  critical  habitat  in  areas 
outside  the  geographic  area  occupied  by 
the  species  unless  the  best  scientific  and 
conmiercial  data  demonstrate  that  the 
unoccupied  areas  are  essential  for  the 
conservation  needs  of  the  species. 

Our  Policy  on  Information  Standards 
Under  the  Endangered  Species  Act, 
published  in  the  Federal  Register  on 
July  1, 1994  (59  FR  34271),  provides 
criteria,  procedures,  and  guidance  to 
ensure  decisions  made  by  the  Service 
represent  the  best  scientific  and 
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commercial  data  available.  It  requires 
Service  biologists,  to  the  extent 
consistent  with  the  Endangered  Species 
Act  and  vnth  the  use  of  the  best 
scientific  and  commercial  data 
available,  to  use  primary  and  original 
sources  of  information  as  the  basis  for 
reconunendations  to  designate  critical 
habitat.  When  determining  which  areas 
are  critical  habitat,  a  primary  source  of 
information  shoidd  be  contained  in  the 
listing  package  for  the  species. 
Additional  information  may  be  obtained 
from  a  recovery  plan,  articles  in  peer- 
reviewed  journals,  conservation  plans 
developed  by  States,  Tribes,  and 
counties,  scientific  status  siuveys  and 
studies,  and  biological  assessments  or 
other  unpublished  materials,  and  expert 
opinion  or  personal  knowledge. 

Habitat  is  often  dynamic,  and  species 
may  move  from  one  area  to  another  over 
time.  Furthermore,  we  recognize 
designation  of  critical  habitat  may  not 
include  all  habitat  eventually 
determined  as  necessary  to  recover  the 
species.  For  these  reasons,  all  shoidd 
understand  that  critical  habitat 
designations  do  not  signal  that  habitat 
outside  the  designation  is  unimportant 
or  may  not  be  required  for  recovery. 
Areas  outside  the  critical  habitat 
designation  will  continue  to  be  subject 
to  conservation  actions  that  may  be 
implemented  under  section  7(a)(1),  and 
the  regulatory  protections  afforded  by 
the  section  7(a)(2)  jeopardy  standard 
and  the  section  9  take  prohibition,  as 
determined  on  the  basis  of  the  best 
available  information  at  the  time  of  the 
action.  Federally  funded  or  assisted 
projects  affecting  listed  species  outside 
their  designated  critical  habitat  areas 
may  still  result  in  likely-to-jeopardize 
findings  in  some  cases.  Similarly, 
critical  habitat  designations  made  on  the 
basis  of  the  best  available  information  at 
the  time  of  designation  will  not  control 
the  direction  and  substance  of  future 
recovery  plans,  habitat  conservation 
plans,  or  other  species  conservation 
planning  efforts  if  new  information 
available  to  these  plaiming  efforts  calls 
for  a  different  outcome. 

Nfethods 

In  determining  areas  essential  to 
conserve  the  northern  Great  Plains 
breeding  popidation  of  piping  plovers, 
we  used  the  best  scientific  and 
commercial  data  available.  We  have 
reviewed  the  overall  approach  to  the 
conservation  of  the  northern  Great 
Plains  breeding  population  of  piping 
plovers  undertaken  by  the  local.  State, 
Tribal,  and  Federal  agencies  operating 
vkdthin  the  species'  range  since  its  listing 
in  1986,  and  the  identified  steps 
necessary  for  recovery  outlined  in  the 


Great  Lakes  and  Northern  Great  Plains 
Piping  Plover  Recovery  Plan  (Service 
1988b). 

We  also  have  reviewed  available 
information  that  pertains  to  the  habitat 
requirements  of  this  species,  including 
material  received  since  completion  of 
the  recovery  plan.  The  material 
included  data  in  reports  submitted 
during  section  7  consultations  and  by 
biologists  holding  section  10(a)(1)(A) 
recovery  permits;  the  1994  Technical/ 
Agency  Review  Draft  Revised  Recovery 
Plan  for  Piping  Plovers  Breeding  on  the 
Great  Lakes  and  Northern  Great  Plains 
(Service  1994);  research  published  in 
peer-reviewed  articles  and  presented  in 
academic  theses  and  agency  reports; 
annual  survey  reports;  regional 
Geographic  Infonn^on  System  (GIS) 
coverages;  and  personal 
communications  with  knowledgeable 
biologists. 

Primary  Constituent  Elements 

In  accordance  with  section  3(5)(A)(i) 
of  the  Endangered  Species  Act  and 
regulations  at  50  CFR  424.12,  in 
determining  which  areas  to  propose  as 
critical  habitat,  we  are  required  to  base 
critical  habitat  determinations  on  the 
best  scientific  and  commercial  data 
available  and  to  consider  physical  and 
biological  features  (primary  constituent 
elements)  that  are  essential  to 
conservation  of  the  species,  and  that 
may  require  special  management 
considerations  and  protection.  These 
include,  but  are  not  limited  to — (1) 
Space  for  individual  and  population 
growth,  and  for  normal  behavior;  (2) 
food,  water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  breeding,  reproduction,  rearing 
(or  development)  of  offspring;  and  (5) 
habitats  protected  from  disturbance  or 
that  are  representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species. 

Primary  constituent  elements  for  the 
northern  Great  Plains  population  of 
piping  plovers  are  those  habitat 
components  (physical  and  biological) 
essential  for  the  biological  needs  of 
courtship,  nesting,  sheltering,  brood- 
rearing,  foraging,  roosting,  intraspecific 
communication,  and  migration.  The  one 
overriding  primary  constituent  element 
(biological)  that  must  be  present  at  all 
sites  is  the  dynamic  ecological  processes 
that  create  and  maintain  piping  plover 
habitat.  Without  this  biological  process 
the  physical  components  of  the  primary 
constituent  elements  would  not  be  able 
to  develop.  These  processes  develop  a 
mosaic  of  habitats  on  the  landscape  that 
provide  the  essential  combination  of 
prey,  forage,  nesting,  brooding  and 


chick-rearing  areas.  The  aimual, 
seasonal,  daily,  and  even  hourly 
availability  of  the  habitat  patches  is 
dependent  on  local  weather, 
hydrological  conditions  and  cycles,  and 
geological  processes. 

The  biological  primary  constituent 
element,  i.e.,  dynamic  ecological 
processes,  creates  different  physical 
primary  constituent  elements  on  the 
landscape.  These  physical  primary 
constituent  elements  exist  on  different 
habitat  types  found  in  the  northern 
Great  Plains,  including  mixosaline  to 
hypersaline  wetiands  (Cowardin  et  al. 
1979),  rivers,  reservoirs,  and  inland 
lakes.  These  habitat  types  or  physical 
primary  constituent  elements  that 
sustain  the  northern  Great  Plains 
breeding  population  of  piping  plovers 
are  described  as  follows: 

On  prairie  alkali  lakes  and  wetlands, 
the  physical  primary  constituent 
elements  include — (1)  Shallow, 
seasonally  to  permanenUy  flooded, 
mixosaline  to  hypersaline  wetlands 
with  sandy  to  gravelly,  sparsely 
vegetated  beaches,  salt-encrusted  mud 
flats,  and/or  gravelly  salt  flats;  (2) 
springs  and  fens  along  edges  of  alkali 
lakes  and  wetiands;  and- (3)  adjacent 
uplands  200  ft  (61  m)  above  the  high 
water  mark  of  the  alkali  lake  or  wetland. 

On  rivers  the  physical  primary 
constituent  elements  include — sparsely 
vegetated  channel  sandbars,  sand  and 
gravel  beaches  on  islands,  temporary 
pools  on  sandbars  and  islands,  and  the 
interface  with  the  river. 

On  reservoirs  the  physical  primary 
constituent  elements  include — sparsely 
vegetated  shoreline  beaches,  peninsulas, 
islands  composed  of  sand,  gravel,  or 
shale,  and  their  interface  with  the  water 
bodies. 

On  inland  lakes  (Lake  of  the  Woods) 
the  physical  primary  constituent 
elements  include — sparsely  vegetated 
and  windswept  sandy  to  gravelly 
islands,  beaches,  and  peninsulas,  and 
their  interface  with  the  water  body 

It  is  the  interactive  natiire  of  the 
biological  primary  constituent  element 
or  the  dynamic  ecological  processes  that 
create  the  physical  primary  constituent 
elements.  On  the  northern  Great  Plains, 
the  suitability  of  beaches,  sandbars, 
shoreline,  and  flats  as  piping  plover 
habitat  types  also  is  dependent  on  a 
dynamic  hydrological  system  of  wet-to- 
diy  cycles.  Habitat  area,  abundance  and 
availability  of  insect  foods,  brood  and 
nesting  cover,  and  lack  of  vegetation  are 
all  linked  to  these  water  cycles.  On 
rivers,  one  site  becomes  flooded  and 
erodes  away  as  another  is  created.  More 
importantly  the  high  flows  on  rivers 
create  a  complex  of  habitats  for  feeding, 
nesting,  and  brooding  (Pavelka  2002  and 
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Vander  Lee  et  al.  2002).  This  dynamic 
nature  of  rivers,  as  well  as  flow- 
management  of  rivers  is  important  to 
long-term  habitat  creation  and 
maintenance  for  piping  plovers.  On 
alkali  lakes,  the  complex  of  different 
wetland  types  is  especially  important 
for  providing  areas  for  plovers  feeding, 
nesting,  and  brooding  in  all  years,  as 
site  availability  cannot  be  predicted  or 
selected  at  a  given  time,  due  to  varying 
water  cycles. 

Biologists  have  noted  a  relationship 
appears  to  exist  between  availability  of 
breeding  habitat  and  wet-to-dry  cycles. 
For  example,  in  dry  years  nesting  areas 
on  alkali  wetlands  lacking  water  may  be 
unsuitable  for  piping  plovers.  In 
subsequent  years  as  the  basins  refill 
there  is  an  abundance  of  habitat. 
However,  when  the  wet  cycle  peaks, 
there  may  be  a  lack  of  exposed  shoreline 
habitats  for  nesting  piping  plovers.  It  is 
the  dynamics  of  the  changing  cycles  and 
the  fact  that  these  cycles  can  occur 
differently  across  the  landscape  that 
provides  piping  plover  habitat  over  the 
long  term. 

Additionally,  droughts  on  the 
Missouri  River  can  produce  more 
available  habitat  as  reservoir  levels 
drop.  However,  by  the  time  the  nesting 
season  ends,  vegetation  has  encroached 
on  shoreline  habitats.  Subsequent  high 
water  years  are  necessary  for  the  long- 
term  vegetative  maintenance  of 
shoreline  habitats. 

Continued  reduced  flows  on  rivers 
like  the  Platte  and  Missouri  Rivers, 
either  due  to  management  or  climatic 
conditions  can  result  in  vegetative 
encroachment  on  exposed  sandbars 
limiting  available  piping  plover  nesting 
habitat.  However,  increased  flows  or 
high  flows  during  subsequent  years 
provides  for  the  long  term  maintenance 
of  piping  plover  nesting  habitat  by 
scouring  vegetation  from  sandbars  and 
creating  hi^  sandbars. 

These  cycles  are  most  likely 
interrelated  throughout  the  northern 
Great  Plains  landscape.  For  example,  if 
Nebraska  rivers  or  alkali  wetlands  are 
flooded  diMng  the  early  part  of  the 
breeding  season,  there  is  some  evidence 
that  piping  plovers  move  to  other  rivers 
like  the  Missouri  River,  to  renest. 
Similarly  the  abundance  of  piping 
plovers  using  the  Missouri  River  (1988- 
1997)  coirelates  strongly  with  alkali 
wetland  piping  plover  populations 
during  periods  of  below-average  water 
levels  in  the  riverine  system  (Licht 
2002.  in  press).  Licht  (2002  in  press) 
also  found  that  once  water  levels  on  the 
Missouri  River  reached  a  certain  point 
the  relationship  turned  negative  with 
river  populations  decreasing  and  alkali 
wetland  populations  increasing. 


Because  piping  plovers  evolved  in 
this  dynamic  and  complex  system,  and 
because  they  are  dependent  on  it  for 
their  continued  survival  and  eventual 
recovery,  critical  habitat  boimdaries 
incorporate  natural  processes  inherent 
in  the  system  and  include  sites  that 
might  not  exhibit  all  appropriate  habitat 
components  in  all  years  but  have  a 
docimiented  history  of  such 
components  over  time  and  maintain  the 
ability  to  develop  and  support  those 
components. 

Critical  habitat  for  the  northern-Great 
Plains  breeding  population  of  piping 
plovers  must  meet  the  biological  and 
physical  primary  constituent  element 
requirements  as  defined  above  and  are 
found  on  areas  that — (1)  Are  currently 
or  recently  used  for  breeding,  or  (2) 
were  docimiented  to  have  been 
occupied  historically,  or  (3)  are  not 
specifically  docimiented  to  have  been 
occupied,  but  are  deemed  potential 
breeding  habitat  since  these  areas  are 
part  of  a  riverine  system  with 
documented  nesting,  and  are  within  the 
historic  geographic  range,  or  (4)  include 
habitat  complexes,  including  wetland 
and  adjacent  upland  areas,  essential  to 
the  conservation  of  this  species  (50  CFR 
424.13(d)).  The  critical  habitat 
designation  is  effective  year-round  in 
order  to  conserve  habitats.  Therefore,  an 
area  that  contains  primary  constituent 
elements  is  considered  to  be  critical 
habitat  even  if  these  elements  are 
temporarily  obscured  by  snow,  ice,  or 
other  temporary  features.  Areas  found 
within  the  critical  habitat  boundaries 
that  do  not  conform  with  the  above 
discussion  and  the  elements  of  this 
paragraph  are  not  critical  habitat. 
However,  it  is  important  to  keep  in 
mind  that,  because  of  the  nature  of  the 
northern  Great  Plains,  some  of  these 
designated  habitats  will  not  have  these 
components  every  year  but  must  have 
them  over  time  to  be  considered  critical 
habitat. 

Criteria  Used  To  Identify  Critical 
Habitat 

The  Recovery  Plan  for  the  Great  Lakes 
and  Northern  Great  Plains  Piping  Plover 
(Service  1988)  and  the  Technical/ 
Agency  Review  Draft  Revised  Recovery 
Plan  for  Piping  Plovers  Breeding  on  the 
Great  Lakes  and  Northern  Great  Plains 
(1994)  identified  the  specific  recovery 
needs  of  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover,  and  serve  as  starting  points  for 
identifying  areas  essential  to  its 
conservation. 

Piping  plovers  are  found  in  a  variety 
of  ecologically  and  geographically 
distinct  areas  within  the  northern  Great 
Plains.  To  recover  the  northern  Great 


Plains  breeding  population  of  the  piping 
plover  to  the  point  where  it  can  be 
delisted,  it  is  essential  to  preserve  the 
population's  genetic  diversity  as  well  as 
the  habitat  on  which  it  persists.  The 
areas  identified  in  the  recovery  plans  as 
necessary  to  achieve  recovery  of  the 
population  are  generally  reflected  in 
this  designation. 

However,  the  recovery  plans  did  not 
include  the  most  recent  comprehensive 
breeding  survey  data  for  the  northern 
Great  Plains  and  did  not  identify  all 
possible  areas  essential  to  the  survival 
and  recovery  of  the  species.  Thus,  we 
identified  additional  areas  in  this 
proposal  from  surveys  conducted 
throughout  the  U.S.  portion  of  the 
northern  Great  Plains.  Data  availability 
varied  between  States.  Data  was 
obtained  from  surveys  conducted  in 
North  Dakota  fitim  1987  to  2001,  in 
Montana  from  1986  to  2001,  in 
Minnesota  from  1982  to  2001,  on  the 
Missouri  River  from  1986  to  2001,  in 
Nebraska  from  1986  to  2001,  in  Kansas 
from  1996  to  2001,  in  Colorado  from 
1990  to  2001,  and  in  Iowa  bom  1986  to 
2001;  and  from  the  1991, 1996,  and 
2001  International  Piping  Plover 
Censuses.  We  also  removed  some  sites 
included  in  the  1994  draft  recovery  plan 
due  to  existing  protection  from  current 
management  practices  or  plans.  Based 
on  the  primary  constituent  elements,  we 
divided  the  habitat  types  used  by  the 
northern  Great  Plains  breeding 
population  of  piping  plovers  into  alkali 
lakes  and  wetlands,  rivers,  reservoirs, 
and  inland  lakes.  We  discuss  our 
inclusions  and  exclusions  of  habitat 
below. 

Alkali  Lakes  and  Wetlands — We 
mapped  Montana/North  Dakota  alkali 
lakes  and  wetlands  where  breeding 
piping  plovers  have  been  observed  in 
more  than  1  year  for  the  period  of 
survey  record  (1987-2001  for  North 
Dakota  and  1986-2001  for  Montana). 
The  survey  period  encompassed  both 
wet  and  dry  cycles;  therefore,  the 
dynamic  nature  of  prairie  alkali  lakes 
and  wetlands,  and  the  resulting  shift  in 
use  by  piping  plovers  of  different 
habitat  types,  is  reflected  in  the 
mapping.  All  alkali  lakes  and  wetlands 
mapped  exhibit  one  or  more  of  the 
primary  constituent  elements.  We  did 
not  include  many  areas  that  exhibited 
all  of  the  primary  constituent  elements 
but  breeding  piping  plovers  were  only 
observed  once  or  were  never  observed. 
Our  legal  descriptions  include  all 
sections  in  which  alkali  lakes  and 
wetlands  and  associated  200-ft  (61-m) 
upland  habitat  are  found. 

We  had  proposed  the  inclusion  of 
Nelson  Reservoir  in  the  proposed  rule. 
Nelson  Reservoir,  Bureau  of 


57646     Federal  Register / Vol.  67,  No.  176 /Wednesday,  September  11,  2002/Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  176 /Wednesday,  September  11,  2002 /Rules  and  Regulations     57645 


Reclamation  (BOR)  project,  is  a  4,559-ac 
(1845-ha)  irrigation  reservoir.  During  the 
comment  period  we  received  comments 
from  the  irrigation  district  and  BOR 
requesting  that  Ndson  Reservoir  be 
withdrawn  from  the  final  designation  of 
critical  habitat.  Both  the  BOR  and  the 
Glasgow  Irrigation  District  recognize  the 
Memorandum  of  Understanding  (MOU) 
between  the  Malta  and  Glasgow 
Irrigation  districts,  U.S.  Department  of 
the  Interior,  BOR,  the  Service,  and 
Bowdoin  National  Wildlife  Refuge  that 
is  in  place  and  provides  for  protecting 
the  piping  plover  and  maintaining 
Nelson  reservoir  for  its  project  purpose 
(irrigation)  and  recommended  that 
consideration  be  given  to  not  listing 
Nelson  Reservoir  as  critical  habitat. 

We  have  reviewed  the  current  MOU 
for  Nelson  Reservoir  between  the 
agencies.  We  also  are  aware  that  each  of 
the  signatory  agencies  has  worked 
toward  and  implemented  management 
actions  that  are  helping  with  the 
recovery  of  piping  plovers  in  Montana. 
Many  of  the  necessary  recovery  actions 
have  been  the  result  of  the  BOR's 
implementation  of  a  1990  biological 
opinion  issued  to  the  BOR  on  the 
operation,  of  Nelson  Reservoir.  The  BOR 
believes  that  the  adaptive  management 
strategies  identified  in  the  MOU,  along 
with  their  current  management  actions 
that  includes  the  construction  of  several 
islands  that  they  are  meeting  the 
conservation  and  recovery  needs  of  the 
piping  plover  on  Nelson  Reservoir.  We 
concur  with  the  BOR  and  are  not 
proposing  Nelson  Reservoir  for  this 
designation.  Since  such  management 
actions  provide  a  benefit  to  the  species, 
include  implementation  assurances  and 
are  adaptable  to  future  management 
changes  at  Nelson  Reservoir  then  this 
area  is  removed  from  the  piping  plover 
critical  habitat  designation. 

The  North  Dakota  Army  National 
Guard  (NDNG)  owns  portions  of  Lake 
Coe  in  North  Dakota  mapped  as  critical 
habitat  in  the  proposed  rule.  The  NDNG 
has  completed  the  Camp  Grafton 
Integrated  Natural  Resources 
Management  Plan  that  includes  Lake 
Coe.  This  plan  provides  a  benefit  for 
piping  plovers  on  Lake  Coe;  includes 
implementation  assurances  and 
includes  an  opportunity  for  adaptive 
management.  Therefore,  the  Camp 
Grafton  portion  of  Lake  Coe  is  not  in 
need  of  special  management  and  at  the 
request  of  the  NDNG,  we  have  excluded 
the  NDNG  property  on  Lake  Coe  from 
critical  habitat  designation. 

Sfissouri  River  and  Reservoirs — We 
mapped  the  Missouri  River  from  Fort 
Peck  Reservoir,  Montana,  to  Ponca  State 
Park,  Nebraska.  We  identified  two 
riverine  reaches  (a  portion  of  Fort  Peck 


riverine  reach  and  the  reach  from  Ponca 
State  Park,  Nebraska,  to  Plattsmouth, 
Nebraska),  two  reservoir  reaches  (Lake 
Sharpe  and  Lake  Francis  Case),  and  a 
portion  of  another  reservoir  (Fort  Peck) 
on  the  Missouri  River  that  we  are  not 
designating  as  critical  habitat,  because 
they  did  not  meet  the  definition  of 
critical  habitat.  See  discussion  to  follow. 

The  Fort  Peck  riverine  reach  of  the 
Missouri  River  from  the  Fort  Peck  Dam 
to  the  confluence  of  the  Milk  River 
(river  mile  1712)  is  highly  degraded  and 
contains  few  sandbars  due  to  sediments 
trapped  behind  the  Fort  Peck  Dam. 
Sandbar  formation  begins  further 
downstream  due  to  sediments 
transported  from  the  Milk  River.  The 
upstream  section  that  we  have  not 
included  does  not  contain,  and  is  not 
likely  to  develop,  the  primary 
constituent  elements  needed  for  piping 
plover  survival  and  recovery  in  the  near 
future. 

Although  piping  plovers  have  been 
documented  as  far  south  as  Plattsmouth, 
Nebraska,  on  the  Missouri  River,  very 
limited  habitat  currently  exists  for 
piping  plovers  below  Ponca  State  Park, 
Nebraska.  The  Missouri  River  has  little 
sandbar  habitat  in  this  reach  due  to  the 
channelization  of  the  river  and  bank 
stabilization  projects  created  to  support 
navigation.  We  are  aware  of  efforts  to 
restore  some  backwater  areas  along  this 
reach  that  will  likely  create  suitable 
habitat  for  the  piping  plover.  We  will 
continue  to  monitor  these  areas  and  may 
consider  proposing  them  as  critical 
habitat  if  they  obtain  the  primary 
constituent  elements  needed  for  the 
piping  plover  in  the  future.  Along  the 
Iowa  reach  of  the  Missouri  River, 
plovers  exist  on  fly  ash  sites  adjacent  to 
the  river.  Nevertheless,  these  temporary 
habitats  support  few  birds  (about  0.6 
percent)  and  have  poor  productivity; 
therefore,  these  habitats  are  not 
considered  essential  and  do  not  meet 
the  definition  of  critical  habitat. 

Lake  Sharpe  was  not  included 
because  this  reservoir  reach  has  only 
supported  a  few  pairs  of  birds  on  one 
beach  since  listing  and,  therefore,  is  not 
considered  essential  and  does  not  meet 
the  definition  of  critical  habitat.    . 
However,  a  small  peninsula/island 
within  the  Lower  Brule  Sioux  Tribe 
Reservation  boundary  is  considered  an 
area  in  need  of  special  management. 
The  Tribe  and  the  Service  believe  this 
area  if  managed  could  help  restore 
piping  plovers  to  this  reservation. 
Although  this  site  is  an  area  in  need  of 
special  management,  we  cannot 
designate  this  area  at  this  time  because 
it  was  not  in  the  proposed  rule  and  thus 
was  not  subject  to  public  comment. 
However,  this  area  could  be  considered 


in  a  future  amendment  to  the  critical 
habitat  designation. 

In  Montana,  piping  plovers  have  been 
found  on  the  Dry  Arm,  Duck  Creek  Bay, 
Bear  Creek  Bay.  and  Skunk  Coulee  of 
Fort  Peck  Reservoir.  We  are  not 
proposing  the  entire  Fort  Peck  Reservoir 
as  plovers  have  never  been  reported  on 
the  western  arm. 

Including  portions  of  the  Missouri 
River  that  may  not  be  occupied  at  this 
time  is  necessar\'  because  of  the 
dynamic  nature  of  the  river.  Sandbar/ 
island  habitats  migrate  up  and  down  the 
riverine  sections  of  the  river  resulting  in 
shifts  in  the  location  of  primar\' 
constituent  elements.  Mainstem 
reservoir  areas  also  change  depending 
on  water  level  management.  Piping 
plovers  opportunistically  respond  to 
these  shifts  from  year  to  year.  The  entire 
length  of  mainstem  reservoirs  was 
included  though  small  areas  of 
reservoirs  may  never  contain  the 
primary  constituent  elements  due  to 
high  banks  and  steep  slopes.  We  did  not 
exclude  these  areas  because  the  court 
ordered  deadlines  and  staff  and  budget 
limitations  did  not  allow  the  time  or 
funding  to  undertake  the  work 
necessary  to  provide  the  appropriate 
detail  and  accuracy  of  such  an 
endeavor.  However,  Federal  actions 
limited  to  these  areas  that  do  not 
contain  the  primary  constituent 
elements  would  not  trigger  a  section  7 
consultation,  unless  they  affect  the 
species  and/or  the  primar\'  constituent 
elements  in  or  adjacent  to  critical 
habitat. 

In  South  Dakota,  a  107.5-mi  (172.9- 
km)  stretch  from  Big  Bend  Dam  to  Fort 
Randall  on  the  Missouri  River  (Lake 
Francis  Case)  was  included  in  the 
proposed  rule  although  nesting  piping 
plovers  have  not  been  documented  in 
this  reach  in  recent  times.  Nesting 
surveys  of  this  reach  had  not  been 
conducted  since  the  appearance  of  sand 
habitats.  Based  on  comments  received 
and  information  obtained  during  the 
comment  period  we  have  decided  not  to 
include  Lake  Francis  Case  in  the 
designation.  The  South  Dakota 
Department  of  Game,  Fish,  and  Parks 
provided  supporting  information  for  the 
removal  of  Lake  Francis  Case  from  the 
designation.  This  information  primarily 
indicated  that  nesting  piping  plovers 
have  not  been  documented  in  this  reach 
in  recent  times.  We  reviewed  additional 
information  from  the  results  of  the  2001 
International  Piping  Plover  Census  that 
found  no  plovers  in  this  reach  despite 
the  new  formation  of  some  habitat.  We 
further  interviewed  Corps  of  Engineers 
(Corps)  staff  concerning  the  operations 
of  Lake  Francis  Case  and  the  availability 
of  habitat  during  the  nesting  season. 
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Natural  Resource  staff  at  the  Corps'  Ft. 
Randall  Project  office,  indicated  that 
while  habitat  is  developing  in  Lake 
Francis  Case  just  above  the  mouth  of  the 
White  River,  the  flows  on  the  river  do 
not  allow  for  sufficient  exposure  time 
for  nesting  plovers  (C.  Wilson,  pers. 
comm.).  Based  on  this  information  Lake 
Francis  Case  apparently  does  not  now 
provide  significant  nesting  habitat  for 
the  piping  plover,  nor  has  it  in  the  last 
10  years,  nor  is  it  likely  to  in  the  near 
future.  Based  on  a  review  of  all  of  the 
information  reviewed  we  have  removed 
Lake  Francis  Case  from  consideration 
since  there  is  limited  data  reported  to 
support  designation  of  critical  habitat.  If 
habitat  conditions  at  Lake  Francis  Case 
change  over  time  then  critical  habitat 
designation  can  be  reassessed. 

Imand  Lakes  (Lake  of  the  Woods)— In 
Minnesota,  piping  plovers  key  in  on 
sandy  points  or  spits  in  large  lakes. 
Althoiigh  many  sandy  beach/large  lakes 
exist,  piping  plovers  are  attracted  to  the 
rare  combination  of  windswept  islands 
or  peninsulas  with  a  lack  of  adjacent 
tree  cover.  Incidental  observations  have 
never  yielded  nesting  observations  on 
large  lakes  such  as  Upper  and  Lower 
Red  Lakes  or  Lake  Winnibigoshish. 
Therefore,  we  have  limited  our  critical 
habitat  designation  in  Minnesota  to 
three  known  sites  on  Lake  of  the  Woods 
where  the  species  has  been  observed 
nesting  in  more  than  1  year.  Zippel  Bay 
on  Lake  of  the  Woods  and  Agassiz 
National  Wildlife  Refuge  were  not 
included  because  breeding  pairs  were 
only  observed  in  1  out  of  20  years  at 
these  sites.  In  addition,  habitat 
conditions  have  changed  since  those 
observations  which  generally  prevent 
piping  plovers  from  using  these  areas 
(K.  Haws,  pers.  comm.). 

Nebraska  Rivers — Portions  of  the 
Platte,  Niobrara,  and  Loup  Rivers  were 
designated  where  piping  plover  nesting 
has  been  consistently  dociunented  since 
listing. 

Similar  to  the  Missouri  River, 
portions  of  the  Platte  River  included  in 
the  critical  habitat  designation  may  not 
be  occupied  in  a  given  year,  but 
designation  is  necessary  because  of  the 
dynamic  natiire  of  the  river.  Sandbar 
habitats  migrate  up  and  down  the  rivers 
resulting  in  shifts  in  the  location  of 
primary  constituent  elements.  Based  on 
comments  received  during  the  comment 
period  the  length  of  the  Platte  River 
included  in  the  designation  was 
reduced  from  the  proposed  rule. 

The  Elkhom  River  was  considered  for 
this  rule  but  was  not  included  because 
there  is  limited  docimiented  nesting  on 
this  river.  We  do  not  consider  the 
Elkhom  River  to  be  essential  at  this  time 
to  the  conservation  and  recovery  of  the 


northern  Great  Plains  breeding 
population  of  the  piping  plover. 

The  shoreline  along  Lake 
McConaughy,  Nebraska,  was  not 
included  as  critical  habitat  due  to  the 
existence  of  two  draft  conservation 
management  plans  developed  by  the 
Central  Nebraska  Public  Power  and 
Irrigation  District  to  satisfy  a  Federal 
Energy  Regulatory  Conunission  (FERC) 
relicensing  requirement  for  Project  No. 
1417.  The  "Land  and  Shoreline 
Management  Plan"  and  the 
"Management  Plan  for  Least  Terns  and 
Piping  Plovers  Nesting  on  the  Shore  of 
Lake  McConaughy"  were  developed  in 
coordination  and  in  agreement  with  the 
Service  and  the  Nebraska  Game  and 
Parks  Commission.  Both  plans  are  being 
implemented  on  an  interim  basis  while 
awaiting  FERC  approval.  We  believe 
that  implementation  of  these 
conservation  management  plans  is 
consistent  with  piping  plover  recovery. 
Therefore,  this  area  is  not  in  need  of 
special  management  and  does  not  meet 
the  definition  of  critical  habitat.  If 
conservation  management  plans  are  in 
place  and  meet  the  following  three 
criteria,  then  we  may  exclude  these 
areas  from  critical  habitat.  These 
conservation  plans  must — (1)  Provide  a 
benefit  to  the  species;  (2)  include 
implementation  assurances;  and  (3) 
include  features,  such  as  an  adaptive 
management  plan,  that  will  assure 
effectiveness.  Therefore,  despite  the 
presence  of  nesting  piping  plovers  at 
this  site,  it  is  eligible  for  exclusion  from 
critical  habitat  on  the  basis  of  having 
conservation  management  plans  that 
specifically  address  the  conservation 
and  recovery  of  the  piping  plover.  We 
have  been  informed  that  FERC  will  be 
finalizing  the  plans  in  the  near  future. 

Sand  Pit  Nesting  Sites 

We  have  thoroughly  reviewed  the  best 
available  and  scientific  information 
available  in  regard  to  sandpits.  Through 
the  comment  period  we  were  provided 
additional  information  frt>m  the 
Nebraska  Game  and  Parks  Commission 
and  various  agencies  that  manage  the 
sandpit  areas.  We  have  concluded  that 
sandpits  do  not  support  the  primary 
biological  constituent  element  of 
dynamic  ecological  processes.  Because 
sandpits  are  artificiid  and  temporary  in 
nature,  not  all  of  the  necessary 
biological  and  physical  features  that  are 
essential  to  the  conservation  of  the 
species  are  present  at  sandpits.  We  agree 
that  sandpits  have  produced  piping 
plovers  over  the  years  but  it  has  not 
been  without  significant  resource 
actions  from  managing  agencies.  Some 
biologists  believe  that  the  sandpits  have 
been  successful  because  of  their  location 


adjacent  to  the  Platte  River  (Com  and 
Aimbruster  1983  and  E.  Kirsch  pers. 
comm.  2001).  "Birds  nesting  on 
sandpits  appear  to  forage  on  river 
channel  sites  as  well  as  on  the  sandpit 
shoreline,  and  occasionally  appear  to  fly 
up  to  a  mile  between  the  sandpit  nest 
site  and  the  river  channel  foraging  site 
(Com  and  Armbruster  1993).  Because 
sandpits  are  man-made,  the  sand 
environment  is  machine  shifted 
regularly  affecting  vegetative  grovrth 
and  soil  moisture.  Soil  moisture  at 
sandpit  sites  is  lower  than  on  river 
channel  sites  and  declines  dramatically 
from  the  shoreline  edge  on  sandpits. 
Com  and  Armbmster  (1983)  foimd  that 
soil  moisture  was  the  key  factor  in 
explaining  the  difference  in  invertebrate 
catch  rates  between  rivers  and  sandpits. 
They  also  found  invertebrate  catch  rates 
and  densities  are  higher  on  river 
channel  sites  than  on  sandpits  and 
invertebrate  catch  rates  increased  more 
dramatically  over  the  summer  on  river 
channel  sites  than  on  sandpits.  Without 
the  djmamic  ecological  processes 
sandpit  habitats  are  only  temporary  and 
marginal  habitats  for  piping  plovers. 
Once  sandpits  are  abandoned,  they 
become  vegetated  and  too  dense  for 
piping  plovers  and  the  physical  primary 
constituent  elements  are  eliminated. 
Because  sandpits  do  not  meet  the 
primary  constituent  elements  and  are 
not  likely  to  meet  the  primary 
constituent  elements  in  the  ftiture  we 
have  excluded  them  from  designation. 

Furthermore  not  all  sand  and  gravel 
substrates  at  sand  pits  can  be  used  by 
piping  plovers.  According  to  Sidle  and 
Kirsch  (1993)  piping  plovers  will  not 
nest  on  sand  pits  where  the  sand  is 
steep  sloped,  near  sieves,  below  slurry 
runoff,  on  roads,  areas  frequently  used 
by  heavy  equipments,  or  in  small  areas 
covered  by  dense  vegetation.  Sidle  and 
Kirsch  (1993)  further  speculate  that 
where  sandbar  habitat  is  available  that 
plovers  prefer  sandbar  habitats  over 
sand  pits.  The  percentage  of  birds  using 
sand  pits  was  slightly  lower  in  1988 
than  in  other  years  because  much 
sandbar  habitat  was  available  due  to 
extremely  low  flows  from  May  through 
late  July  of  that  year  (Lingle  1993). 

In  addition  to  the  lack  of  the  primary 
constituent  elements,  the  nature  of 
sandpits  is  not  conducive  to  long-term 
management  and  recovery  of  the  piping 
plover.  We  expect  that  mining  will 
continue  in  areas  of  Nebraska  as  it  has 
for  years.  However,  eventually  the 
mined  areas  are  abandoned  and  usually 
sold  for  residential  development. 
Usually  within  1  and  3  years  the 
abandoned  mines  re-vegetate  and  all 
value  for  piping  plover  nesting  habitat 
is  lost.  Therefore,  sandpits  do  not 
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provide  for  piping  plover  recovery  in 
the  long  term.  This  was  recognized  by 
the  recovery  plan  as  sandpits  are  not 
listed  as  essential  habitat. 

We  do  recognize  that  sand  pits  have 
provided  alternative  nesting  areas  for 
piping  plovers  when  other  river  sites 
were  not  available.  We  further  recognize 
the  Tem  and  Plover  Conservation 
Partnership  in  the  Lower  Platte  River 
reach  has  the  sand  and  gravel  mining 
industry  working  with  conservation 
groups  and  researchers  to  conserve  the 
plovers  that  choose  to  nest  on  their  sand 
pits.  However,  we  have  decided  that 
sand  pits  as  nesting  areas  for  the  piping 
plover  currently  do  not  meet  the 
definition  and  requirements  of  critical 
habitat. 

Colorado  and  Kansas  Nesting  Sites — 
Nesting  areas  on  the  Kansas  River  in 
Kansas  were  considered  for  possible 
inclusion  as  critical  habitat  but  were  not 
included  because  ciurently  these  sites 
are  not  considered  essential  for  reasons 
discussed  below  and,  therefore,  do  not 
meet  the  requirements  of  critical  habitat. 
The  Kansas  River  nesting  occujrred  for 
the  first  time  in  1996  and  is  suspected 
to  have  occurred  because  of  habitat 
created  by  historical  flood  events  (1993 
and  1995).  We  believe  that  a  return  to 
more  normal  flows  will  eliminate 
nesting  habitat  on  this  river.  In  4  years 
of  dociunented  nesting  on  the  Kansas 
River  there  was  one  pair  of  plovers  the 
first  year  and  never  more  than  four 
pairs.  Additionally,  productivity  has 
been  very  limited.  However,  the  Corps 
and  the  Service  will  be  monitoring  the 
Kansas  River  for  piping  plovers  during 
the  nesting  season  (Service  2000a).  If 
nesting  birds  persist  on  the  Kansas 
River,  then  we  may  reevaluate  this 
river's  contribution  to  conservation  and 
recovery  of  the  northem  Great  Plains 
breeding  population  of  piping  plovers 
and  the  need  to  designate  critical  habitat 
in  the  future. 

Six  different  reservoirs  (Neenoshe, 
Neegrande,  Neeskah,  John  Martin, 
Adobe  Creek,  and  Verhoeff)  in  Bent, 
Otero,  and  Kiowa  Counties,  Colorado, 
have  been  monitored  for  10  years  (1990- 
2000)  and  have  not  been  able  to  sustain 
a  stable  population.  Although  there  was 
a  high  of  nine  pairs  in  1994  and  1995 
and  only  four  pairs  in  2000,  these  sites 
have  not  contributed  significantly  to  the 
population.  Predation  and  water  level 
fluctuations  are  limiting  factors  affecting 
reproductive  success.  The  Colorado 
Division  of  Wildlife  is  likely  to  continue 
monitoring  the  nesting  plovers  on  the 
reservoir  sites.  In  addition,  the  Colorado 
Department  of  Natural  Resources 
approved  a  recovery  plan  for  both  the 
piping  plover  and  interior  least  tem  in 
1994.  Therefore,  we  are  not  proposing  to 


include  these  areas  in  the  critical  habitat 
designation  because  currently  we  do  not 
consider  them  essential  and,  therefore, 
do  not  meet  the  requirements  of  critical 
habitat. 

Tribal  Land — Eight  Tribes  have 
critical  habitat  designated  within  the 
boundary  of  their  reservations  on  the 
Missouri  River  including — the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck,  Montana;  the  Standing  Rock  Sioux 
Tribe,  and  the  Three  Affiliated  Tribes 
(Mandan,  Hidatsa,  and  Arikara  Tribes) 
of  the  Ft.  Berthold  Reservation  in  North 
Dakota;  the  Standing  Rock  Sioux  Tribe, 
Cheyeime  River  Sioux  Tribe,  and 
Yankton  Sioux  Tribe  in  South  Dakota; 
and  the  Santee  Sioux  Tribe  of  Nebraska. 
Additionally,  eight  Tribes  have  land  or 
Tribal  trust  land  on  submerged  sites  or 
sandbars/islands  of  the  Missouri  River. 
These  Tribes  include — ^the  Assiniboine 
and  Sioux  Tribes  of  Ft.  Peck,  Montana; 
the  Standing  Rock  Sioux  Tribe,  and  the 
Three  Affiliated  Tribes  (Mandan, 
Hidatsa,  and  Arikara  Tribes)  of  the  Ft. 
Berthold  Reservation  in  North  Dakota; 
the  Standing  Rock  Sioux  Tribe, 
Cheyenne  River  Sioux  Tribe,  and  the 
Yankton  Sioux  Tribe  in  South  Dakota; 
and  the  Santee  Sioux  Tribe  of  Nebraska. 
Indian  trust  lands  are  lands  held  by  the 
United  States  in  trust  for  either  a  Tribe 
or  an  individual  Indian.  The  Submerged 
Lands  Act,  43  U.S.C.  1301-1356,  states 
that  lands  beneath  navigable  water  held 
by  the  United  States  for  the  benefit  of 
any  Tribe,  band,  or  of  Indians  or  for 
individual  Indians  is  excepted  from  the 
confirmation  and  establishment  of  the 
States'  rights  confirmed  by  43  U.S.C. 
1311.  Therefore,  the  Service  recognizes 
that  there  are  Tribal  lands  within  the 
areas  designated  as  critical  habitat  on 
the  Missouri  River.  These  habitats  on 
the  Missouri  River  within  the  boimdary 
of  a  Tribe,  or  held  by  the  Tribe, 
individual  Indian,  or  held  in  Tmst  by 
the  United  States  with  the  primary 
constituent  elements,  as  discussed  in 
the  Missouri  River  sections,  are 
essential  to  the  recovery  of  the  piping 
plover.  Additionally,  the  Turtle 
Moimtain  Tribe  has  mineral  rights  to 
land  along  the  Missouri  River  in  North 
Dakota  that  was  taken  by  the  Corps  for 
the  Missouri  River  mainstem  system. 
We  also  coordinated  with  three 
additional  Tribes  with  interest  in  lands 
on  the  Missoiui  River  because  of  past 
treaties  or  other  issues  including  the 
Rosebud  Sioux  and  Oglala  Sioux  Tribes 
of  South  Dakota  and  the  Winnebago 
Tribe  of  Nebraska. 

The  Lower  Bmle  and  Crow  Creek 
Tribes  also  were  consulted  on  the 
critical  habitat  designation.  These 
reservation  boundaries  include  areas  on 
Lake  Sharpe  and  Lake  Francis  Case. 


Both  Reservoirs  were  excluded  from 
designation.  However,  a  small 
peninsula/island  within  the  Lower 
Brule  Sioux  Tribe  Reservation  boundary 
is  considered  an  area  in  need  of  special 
management.  The  Tribe  and  the  Service 
believe  this  area  if  managed  could  help 
restore  piping  plovers  to  this 
reservation.  Although  this  site  is  an  area 
in  need  of  special  management,  we 
cannot  designate  this  area  at  this  time 
because  it  was  not  in  the  proposed  rule 
and  thus  was  not  subject  to  public 
comment.  However,  this  area  could  be 
considered  in  a  future  amendment  to 
the  critical  habitat  designation. 

The  Ponca  Tribe  reservation  boundary 
includes  critical  habitat  designated 
along  the  Niobrara  River,  but  there  are 
no  trust  lands  within  the  critical  habitat 
designation. 

Piping  plovers  nest  on  sandbars  and 
islands  of  the  Assiniboine  and  Sioux 
Tribes  of  Ft.  Peck.  We  believe  that  these 
Tribal  lands  are  essential  for  the 
conservation  of  the  piping  plover  and 
we  have  designated  critical  habitat  for 
the  piping  plover  on  these  lands  of  the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck.  However,  the  Ft.  Peck  Tribes  have 
expressed  concerns  over  designation  of 
critical  habitat  on  their  lands  because — 
(1)  perception  of  burdens  from  the 
designation;  (2)  their  view  that  it  has 
never  been  established  that  the 
Endangered  Species  Act  applies  to 
Indian  Tribes  and  their  natural 
resources,  and  (3)  their  plan  to  develop 
a  Habitat  Conservation  Plan  (HCP)  for 
species  along  the  Missouri  River 
including  the  piping  plover.  The  Ft. 
Peck  Tribal  land  within  the  high  banks 
of  the  Missoim  River  will  remain  in  the 
critical  habitat  designation.  When  the 
Ft.  Peck  Tribes  have  completed  a  HCP 
the  Service  will  review  the  plan  for 
removal  of  their  Tribal  lands  from  the 
critical  habitat  designation. 

We  initiated  coordination  with  all 
Tribes  on  this  designation  vmder  the 
guidance  of  the  President's 
memorandum  of  April  29,  1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments  "  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  which 
requires  us  to  coordinate  with  federally 
recognized  Tribes  on  a  Govemment-to- 
Govemment  basis. 

We  imderstand  that  some  Tribes  have 
concerns  for  the  Service's  government  to 
government  consultation 
responsibilities.  We  acknowledge  the 
Tribes  concerns  but  we  believe  we  have 
carried  out  our  responsibilities  as  best 
as  we  could  under  the  constraints  of 
limited  staff  and  budgets  and  as  court 
ordered  time  frames  allowed.  With  the 
exception  of  the  Tiutle  Mountain  Tribe. 
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which  we  only  recently  learned  has 
mineral  rights  along  the  Missouri  River, 
we  have  previously  corresponded  with 
Tribes  by  letters  to  Tribal  Chairs  and 
heads  of  Tribal  Game  and  Fish  Agencies 
on  five  different  occasions  and  also 
facsimiles  when  the  proposed  rule  was 
published. 

Further  information  and 
communication  have  occurred  with 
various  Tribal  and  BOR  staffs  at 
meetings  to  discuss  piping  plover 
critical  habitat,  including  the  2001 
Native  American  Fish  and  Wildlife 
Society  Meeting  in  Billings,  Montana, 
two  Inter-Tribal  Great  Plains  Fish  and 
Wildlife  Commission  Meetings,  and 
follow-up  meetings  with  Yankton. 
Lower  Brule,  Fort  Peck,  Assiniboine, 
and  Sioux,  and  Cheyenne  River  Tribes. 
Telephone  communication  also  has 
taken  place  between  Service  Field  staff 
and  Tribal  Game  and  Fish  field  staff. 

To  identify  and  map  areas  essential  to 
the  conservation  of  the  species,  we  used 
the  characteristics  of  essential  habitat 
described  above,  data  on  known  piping 
plover  locations,  and  criteria  in  the 
recovery  plans  for  reclassification  of  the 
species.  We  then  evaluated  areas  based 
on  survey  and  research  data  and  the 
primary  constituent  elements,  including 
hydrology,  influences  of  ecological 
processes,  and  topographic  features. 

To  map  areas  of  critical  habitat,  we 
used  the  Service's  National  Wetland 
Inventory  (NWI)  digitized  data  and  U.S. 
Geological  Survey  public  land  siu^feys 
to  develop  regional  GIS  coverages; 
Environmental  Systems  Research 
Institute  wetland  data  (where  NWI  data 
was  unavailable);  1984  digital  ortho 
quarter  quads  for  all  Nebraska  river 
reaches,  and  Statewide  and  county 
maps  for  Nebraska;  Central  Public 
Power  and  Irrigation  District  Species 
Protection  Zone  maps  of  Lake 
McConaughy;  and  data  fi-om  known 
piping  plover  breeding  locations.  Tribal 
boundary  and  Tribal  trust  information 
were  interpreted  and  provided  to  us  by 
the  Bureau  of  Indian  Affairs  (BIA]  Great 
Plains  regional  Office.  We  also  solicited 
information  from  knowledgeable 
biologists  and  reviewed  the  available 
information  pertaining  to  habitat 
requirements  of  the  species. 

We  could  not  depend  solely  on 
federally  owned  lands  for  critical 
habitat  designation  as  these  lands  are 
limited  in  geographic  location,  size,  and 
habitat  quality  within  the  ciurent  range 
of  the  northern  Great  Plains  breeding 
population  of  the  piping  plover.  In 
addition  to  the  federally  owned  lands, 
we  cire  designating  critical  habitat  on 
non-Federal  public  lands  and  privately 
owned  lands,  including  land  owned  by 
the  States  of  Minnesota,  Montana, 


Nebraska,  North  Dakota,  and  South 
Dakota. 

All  non-Federal  lands  designated  as 
critical  habitat  meet  the  definition  of 
critical  habitat  under  section  3  of  the 
Endangered  Species  Act  in  that  they  are 
within  the  geographical  area  occupied 
by  the  species,  are  essential  to  the 
conservation  of  the  species,  and  may 
require  special  management 
considerations  or  protection. 

We  described  critical  habitat  as 
Township,  Range,  and  Sections  (TRS) 
for  the  legal  descriptions  because  these 
are  used  euid  recognized  locally.  The 
maps  depicted  the  alkali  lakes  and 
wetlands  and  associated  uplands,  and 
showed  the  TRS  boundaries.  We  also 
added  Universal  Transverse  Mercator 
(UTM)  coordinates  at  the  center  point  of 
each  site.  Due  to  court  ordered  time 
constraints,  budget  and  staffing 
constraints,  and  the  use  of  TRS  as  our 
minimum  mapping  unit,  in  defining 
critical  habitat  boundaries,  we  were 
unable  to  exclude  developed  areas  such 
as  mainstem  dam  structvu^s,  buildings, 
marinas,  boat  ramps,  bank  stabilization 
and  breakwater  structiues,  row  cropped 
or  plowed  agricultxu'al  areas,  mines, 
roads  and  other  lands  [e.g.,  high  bank 
bluffs  along  Missouri  River  reservoirs) 
unlikely  to  contain  primary  constituent 
elements  essential  for  northern  Great 
Plains  piping  plover  conservation.  In 
addition  we  included  the  entire  length 
of  mainstem  reservoirs  even  though 
small  areas  of  reservoirs  may  never 
contain  the  primary  constituent 
elements  due  to  high  banks  and  steep 
slopes.  We  did  not  exclude  these  areas 
because  it  would  require  a  minimum  of 
2  years  to  collect  data  necessary  to  map 
at  that  detail  and  the  necessary  staffing 
and  funding  to  complete  such  an  effort. 
These  featiues  will  not  themselves 
contain  one  or  more  of  the  primary 
constituent  elements.  Federal  actions 
limited  to  those  features,  therefore, 
would  not  trigger  a  section  7 
consultation,  unless  they  affect  species 
and/or  primary  constituent  elements  in 
adjacent  critical  habitat. 

In  summary,  in  determining  areas  that 
are  essential  to  the  conservation  of  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover,  we 
used  the  best  scientific  and  commercial 
information  available  to  us.  The  critical 
habitat  areas  described  below  constitute 
our  best  assessment  of  areas  needed  for 
the  species'  conservation  and  recovery. 

Critical  Habitat  Designation 

At  this  time,  the  critical  habitat 
contained  within  imits  discussed  below 
constitutes  our  best  evaluation  of  areas 
needed  to  conserve  the  northern  Great 
Plains  breeding  population  of  piping 


plovers.  Critical  habitat  designations 
may  be  subsequently  revised  if  new 
information  becomes  available  after  this 
final  rule  is  published.  A  formal 
proposal  and  opporttmity  for  public 
comment  would  occur  before  any 
changes  made  to  this  designation, 
including  the  addition  of  any  areas  as 
critical  habitat. 

Table  1  provides  a  siunmary  of  land 
ownership  and  approximate  acreage  or 
river  miles  of  critical  habitat  for  each 
State.  Critical  habitat  for  the  northern 
Great  Plains  breeding  population  of  the 
piping  plover  includes  approximately 
183,422  ac  (74,228.4  ha)  of  habitat  in 
Miimesota,  Montana,  and  North  Dakota, 
and  approximately  1,207.5  mi  (1,943.3 
km)  of  river  in  Montana,  North  Dakota, 
South  Dakota,  and  Nebraska.  Table  2 
provides  land  ownership  and 
approximate  acreage  or  river  miles  of 
critical  habitat  for  each  critical  habitat 
imit.  Lands  designated  as  critical  habitat 
are  under  private.  Federal,  Tribal,  and 
State  ownership.  Estimates  reflect  the 
total  area  or  river  miles  within  critical 
habitat  unit  boimdaries,  without  regard 
to  the  presence  of  primary  constituent 
elements.  Therefore,  the  area  included 
within  the  designation  is  less  than 
indicated  in  Tables  1  and  2. 

Lands  designated  as  critical  habitat 
are  divided  into  19  critical  habitat  units 
containing  one  or  more  of  the  primary 
constituent  elements  for  the  northern 
Great  Plains  population  of  piping 
plovers.  A  brief  description  of  each 
piping  plover  critical  habitat  imit  is 
provided  below  and  in  Table  2. 

Minnesota 

Unit  MN-1,  Rocky  Point,  Pine  and 
Curry  Island,  and  Morris  Point — This 
unit  includes  approximately  235.2  ac 
(95.1  ha)  of  unique  habitat,  including 
sparsely  vegetated  windswept  islands, 
peninsulas,  and  sandy  points  or  spits 
that  interface  with  Lake  of  the  Woods  in 
Lake  of  the  Woods  County.  Although 
this  unit  is  small  in  size,  there  have 
been  up  to  50  plovers  found  during  the 
breeding  season.  Niunbers  have 
declined  since  the  mid-1980s  and  there 
is  a  continued  need  for  habitat  and 
predator  management.  This  unit 
represents  the  most  eastern  portion  of 
the  northern  Great  Plains  population  of 
breeding  piping  plovers  and  may  be  an 
important  link  between  the  Great  Lakes 
and  northern  Great  Plains  breeding 
populations.  It  is  the  only  remaining 
breeding  site  for  piping  plovers  in 
Miimesota.  Approximately  100.4  ac 
(40.6  ha)  are  designated  within  the  697- 
ac  (282.3-hectare)  Rocky  Point  Wildlife 
Management  Area,  which  is  in  public 
ownership,  managed  by  the  Miimesota 
Department  of  Natural  Resources.  Rocky 
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Point  is  located  just  east  of  Ameson  on 
Lake  of  the  Woods.  Unit  1  also  includes 
approximately  134.8  ac  (54.5  ha)  within 
the  Pine  and  Curry  Island  Scientific  and 
Natural  Area  which  is  in  public 
ownership,  managed  by  the  Miimesota 
Department  of  Natural  Resources.  Pine 
and  Curry  Island  Scientific  and  Natural 
Area  includes  approximately  112.6  ac 
(45.6  ha)  of  a  sandy  barrier  island  (Pine 
and  Curry  Island)  and  22.2  ac  (8.9  ha) 
of  an  adjacent  peninsula  (Morris  Point) 
located  at  the  mouth  of  the  Rainy  River 
on  Lake  of  the  Woods. 

Montana 

UnitMT-1,  Sheridan  County— This 
unit  includes  approximately  19,222.9  ac 
(7,779.4  ha)  of  20  alkali  lakes  and 
weUands  in  Sheridan  Coimty,  located  in 
the  extreme  northeast  comer  of 
Montana.  These  alkali  lakes  and 
wetlands  are  characterized  as  follows — 
shallow,  seasonally  to  permanenUy 
flooded;  mixosaline  to  hypersaline 
chemistry;  sandy  to  gravelly,  sparsely 
vegetated  beaches,  salt-encrusted  mud 
flats,  and/or  gravelly  salt  flats;  200  ft  (61 
m)  of  uplands  above  the  wetiands'  high 
water  mark  including  springs  and  fens, 
which  provide  foraging  and  protective 
habitat  for  piping  plovers.  Sites 
included  in  this  unit  are  occupied  by 
piping  plovers.  This  unit  requires 
special  management  including 
increasing  reproductive  success  through 
predator  exclusion  devices,  such  as  nest 
cages  and  electric  fences,  and  reducing 
vegetation  encroachment  on  nesting 
beaches  through  prescribed  burning  or 
grazing.  Essential  breeding  habitat  is 
dispersed  throughout  this  unit  which 
represents  the  largest  portion 
(approximately  66  percent)  of  the 
plovers  surveyed  in  Montana.  This  unit 
also  links  similar  habitat  in  Canada  and 
North  Dakota.  Approximately  5,571  ac 
(2,254.5  ha)  are  in  private  ownership 
and  13,651.9  ac  (5,524.8  ha)  are  in 
public  ownership.  Of  the  lands  in 
public  ownership,  13,356.8  ac  (5,405.4 
ha)  are  in  Feder^  ownership  and  295.1 
ac  (119.4  ha)  are  in  State  ownership. 
Federal  lands  designated  include  piping 
plover  populations  on  Medicine  Lake 
National  Wildlife  Refuge  and  several 
Waterfowl  Production  Areas,  both 
owned  and  managed  by  the  Service. 
State  lands  designated  include  land 
owned  and  managed  by  the  Montana 
Department  of  Natural  Resources  and 
Conservation. 

Unit  MT-4,  Bowdoin  National 
Wildlife  Refuge — ^This  unit  encompasses 
approximately  3,294.5  ac  (1,333.2  ha)  on 
Bowdoin  National  Wildlife  Refuge  with 
sparsely  vegetated  shoreline  beaches, 
peninsulas,  and  islands  composed  of 
sand  gravel,  or  shale  that  interface  with 


these  water  bodies.  The  site  is  located 
in  east-central  Phillips  County, 
approximately  170.8  mi  (275  km)  west 
of  the  North  Dakota  border  and  37.3  mi 
(60  km)  south  of  Canada.  This  unit 
represents  the  western  edge  of  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover  and 
requires  special  management  including 
water  level  and  predator  management. 
Bowdoin  National  Wildlife  Refuge  is  in 
public  ownership  (Federal)  and 
managed  by  the  Service.  Lake  Bowdoin 
is  an  off  stream  facility  receiving  water 
from  the  Milk  River. 

Nebraska 

Unit  NE-1.  Platte,  Loup,  and  Niobrara 
Rivers — ^This  imit  encompasses 
approximately  440  mi  (707.9  km)  of 
river.  The  river  habitat  includes  sparsely 
vegetated  channel  sandbars,  sand  and 
gravel  beacBes  on  islands  within  the 
high  bank  for  nesting,  temporary  pools 
on  sandbars  and  islands,  and  the 
interface  of  sand  and  river  where 
plovers  forage.  All  three  of  these  rivers 
are  occupied  by  and  provide  essential 
habitat  for  the  piping  plover. 

Niobrara  fliver— The  Niobrara  River  is 
a  tributary  of  the  Missouri  River, 
originating  in  Wyoming  and  flowing 
through  the  northern  part  of  the 
Nebraska  Sandhills  region.  The  portion 
of  the  Niobrara  included  in  as  Critical 
Habitat  starts  at  the  bridge  south  of 
Norton,  Nebraska,  and  extends 
dov\mstream  120  mi  (193  km)  to  its 
confluence  with  the  Missouri  River.  The 
Niobrara  River  is  one  of  the  most 
undeveloped  rivers  in  the  northern 
Great  Plains  and  represents  one  of  the 
last  rivers  v«th  largely  untouched 
piping  plover  habitats.  The  source  of 
water  for  this  river  is  largely 
groundwater  discharge  which  helps  to 
provide  a  year-round  base  flow  with  few 
flood  events  which  are  essential  to 
successful  plover  nesting.  Essential 
nesting  habitat  is  dispersed  throughout 
this  imit  and  this  unit  represents  about 
36  percent  of  Nebraska's  plover 
population.  Five  miles  of  the  Niobrara 
are  within  the  Ponca  Tribe  reservation 
boundary. 

In  1991,  Congress  designated  76  mi 
(122.3  km)  of  the  Niobrara  River  as  a 
"National  Scenic  River,"  50  mi  (80.5 
km)  of  which  are  included  in  the 
Critical  Habitat  designation.  The 
Nationcd  Scenic  River  reach  ends  where 
Highway  137  crosses  the  river.  The 
Nature  Conservancy  owns  and  manages 
9.5  mi  (15.3  km)  along  the  Niobrara 
River  that  falls  within  both  the  National 
Scenic  River  reach  and  the  piping 
plover  Critical  Habitat.  Other  ownership 
and  interests  are  principally  private. 
The  primary  land  use  along  the  Niobrara 


River  is  farming  (east  along  the  river) 
and  ranching  (west  along  the  river). 

Loup  River — The  Loup  River  flows  68 
mi  (109.4  km)  to  its  confluence  with  the 
Platte  River  near  Columbus.  Ownership 
interests  within  this  reach  of  Critical 
Habitat  are  primarily  private.  Habitat  on 
the  Loup  River  designation  is  part  of  the 
larger  Platte  River  watershed  and 
provides  productive  habitat  for  piping 
plovers.  The  Loup  River  is  one  of  the 
Platte  River's  principal  tributaries. 

Platte  River—The  North  and  Middle 
Platte  Rivers  each  originate  in  the  Rocky 
Mountains  of  Colorado  with  snow  melt, 
and  flow  east  into  Nebraska  where  they 
join  forming  the  Platte  River  near  the 
town  of  North  Platte.  The  reach 
included  in  the  piping  plover  Critical 
Habitat  begins  at  the  Lexington  bridge 
and  extends  to  the  Platte's  confluence 
with  the  Missouri  River  252  mi  (405.5 
km)  downstream.  About  one-fourth  of 
this  part  of  the  Platte  is  already 
designated  as  critical  habitat  for  the 
whooping  crane  [Grus  americana). 
including  a  3-mi  wide  {4.8-km)  north- 
south  buffer  starting  at  a  western 
boundary  south  of  Lexington  east  to 
south  of  Shelton.  Ownership  is 
primarily  private,  including  28.5  mi 
(45.9  km)  which  is  managed  as 
conservation  land  by  The  Nature 
Conservancy,  Platte  River  Whooping 
Crane  Habitat  Maintenance  Trust. 
Central  Nebraska  Public  Power  and 
Irrigation  District,  Nebraska  Public 
Power  District,  and  the  National 
Audubon  Society's  Lillian  Annette 
Rowe  Sanctuary.  The  State  of  Nebraska 
owns  8  mi  (12.9  km)  along  the  Platte 
River,  which  is  primarily  under  the 
jurisdiction  of  the  Nebraska  Game  and 
Parks  Commission.  Essential  nesting 
habitat  is  dispersed  throughout  this 
unit. 

North  Dakota 

Units  1-10  in  North  Dakota  (described 
below)  include  prairie  alkali  lakes  and 
weticmds.  These  alkali  lakes  and 
wetlands  are  characterized  as  follows — 
shallow;  seasonally  to  permanently 
flooded;  mixosaline  to  hypersaline 
chemistr>';  sandy  to  gravelly,  sparsely 
vegetated  beaches,  salt-encrusted 
mudflats,  and/or  gravelly  salt  flats:  200 
ft  (61  m)  of  uplands  above  the  wetlands' 
high  water  mark,  including  springs  and 
fens  which  provide  foraging  and 
protective  habitat  for  piping  plovers. 
Sites  included  in  this  unit  are  occupied 
(determined  to  have  nesting  piping 
plovers  in  more  than  1  year)  by  piping 
plovers.  This  unit  requires  special 
management  including  increasing 
reproductive  success  through  predator 
exclusion  devices,  such  as  nest  cages 
and  electric  fences,  and  reducing 
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vegetation  encroachment  on  nesting 
beaches  through  prescribed  burning  or 
grazing. 

These  essential  breeding  habitats  in 
North  Dakota  can  support  more  thein  50 
percent  of  the  current  known 
population  of  the  northern  Great  Plains 
Piping  Plover.  The  proximity  of  Units 
1-10  to  the  Kfissouri  River  provides  an 
important  ecological  link  that  may  allow 
birds  extra  protection  from  a  severe 
drought  that  results  in  dry  wetlands 
basins.  As  birds  experience  drought  in 
these  units  biologists  believe  birds  move 
to  the  river.  Conversely,  birds  may  move 
to  these  units  when  Kfissouri  River 
Oows  are  high. 

Unit  ND-1 — This  unit  encompasses 
approximately  7,456.9  ac  (3,017.7  ha)  of 
13  alkali  lakes  and  wetlands  in  Divide 
and  Williams  Counties,  located  in  the 
extreme  northwestern  comer  of  North 
Dakota.  Approximately  1,765.2  ac  (714.3 
ha)  are  in  public  ownership  and  5,691.7 
ac  (2,303.4  ha)  are  in  private  ownership. 
Of  the  lands  in  public  ownership 
1,337.9  ac  (541.4  ha)  are  in  Federal 
ownership  (Waterfowl  Production  Areas 
managed  by  the  Service)  and  427.2  ac 
(172.9  ha)  are  in  State  ownership.  State 
lands  designated  include  3.1  ac  (1.2  ha) 
of  Wildlife  Management  Areas  owned 
and  managed  by  the  North  Dakota  Game 
and  Fish  Department  and  424.1  ac 
(171.6  ha)  of  school  lands  owned  and 
managed  by  the  North  Dakota  Land 
Department. 

tfnit  ND-2 — This  imit  encompasses 
approximately  20,683.8  ac  (8,370.6  ha) 
of  14  alkali  lakes  and  wetlands  in  Burke, 
Renville,  and  Mountrail  Counties,  in 
northwestern  North  Dakota. 
Approximately  13,986.5  ac  (5,660.2  ha) 
are  in  public  ownership  and  6,697.3  ac 
(2,710.3  ha)  are  in  private  ownership.  Of 
the  lands  in  public  ownership,  13,251.8 
ac  (5,362.9  ha)  are  in  Federal  ownership 
and  734.6  ac  (297.3  ha)  are  in  State 
ownership.  Federal  lands  designated 
include  Lostwood  and  Upper  Souris 
National  Wildlife  Refuges  and 
Waterfowl  Productions  Areas,  both 
owned  and  managed  by  the  Service. 
State  lands  designated  include  320.1  ac 
(129.5  ha)  of  Wildlife  Management 
Areas  owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department  and 
414.4  ac  (167.7  ha)  of  school  lands 
owned  and  managed  by  the  North 
Dakota  Land  Department. 

Unit  ND-3 — This  unit  encompasses 
approximately  2,524.5  ac  (1,021.6  ha)  of 
11  alkali  lakes  and  wetlands  in 
Mountrail  and  Ward  Counties  in 
northwestern  North  Dakota. 
Approximately  615.9  ac  (249.2  ha)  are 
in  public  ownership  and  1,908.5  ac 
(772.3  ha)  are  in  private  ownership.  Of 
the  lands  in  public  ownership,  615.7  ac 


(249.2  ha)  are  in  Federal  ownership 
(Waterfowl  Production  Areas  managed 
by  the  Service)  and  0.2  ac  (0.08  ha)  are 
in  State  ownership.  State  lands 
designated  are  owned  and  managed  by 
the  North  Dakota  Game  and  Fish 
Department  as  a  Wildlife  Management 
Area. 

Unit  ND-A — ^This  unit  encompasses 
approximately  5,150.7  ac  (2,084.4  ha)  of 
eight  alkali  lakes  and  wetlands  in 
McLean  County  in  north-central  North 
Dakota.  Approximately  1,292.6  ac  (523.1 
ha)  are  in  public  ownership  and  3,858 
ac  (1,561.3  ha)  are  in  private  ownership. 
Of  the  lands  in  public  ownership,  752.1 
ac  (304.3  ha)  are  in  Federal  ownership 
(Waterfowl  Production  Areas  managed 
by  the  Service)  and  540.5  ac  (218.7  ha) 
are  in  State  ovraership.  State  lands 
designated  include  435.5  ac  (176.2  ha) 
of  Wildlife  Management  Areas  owned 
and  managed  by  the  North  Dakota  Game 
and  Fish  Department  and  104.9  ac  (42.4 
ha)  of  school  lands  owned  8md  managed 
by  the  North  Dakota  Land  Department. 
The  John  E.  Williams  Preserve,  owned 
and  managed  by  The  Nature 
Conservancy  (private),  also  is  included 
in  this  unit. 

Unit  ND-5 — This  unit  encompasses 
approximately  3,925.6  ac  (1,588.7  ha)  of 

10  alkali  lakes  and  wetlands  in 
McHenry  and  Sheridan  Counties  in 
north-central  and  central  North  Dakota. 
Approximately  406.8  ac  (164.6  ha)  are 
in  public  ownership  and  3,518.8  ac 
(1,424  ha)  are  in  private  ovtmership.  All 
public  lands  are  in  Federal  ownership 
with  34.4  ac  (13.9  ha)  owned  and 
managed  by  the  Service  as  Waterfowl 
Production  Areas  and  372.4  ac  (150.7 
ha)  owned  by  the  BOR  and  managed  by 
the  North  D^ota  Game  and  Fish 
Department  as  a  Wildlife  Management 
Area. 

Unit  ND-6 — This  imit  encompasses 
approximately  6,075.2  ac  (2,458.6  ha)  of 

1 1  alkali  lakes  and  wetlands  in  Benson 
and  Pierce  Counties,  in  northeastern 
North  Dakota.  Approximately  767.3  ac 
(310.5  ha)  are  in  public  ownership  and 
5,307.9  ac  (2,148  ha)  are  in  private 
ownership.  Of  the  lands  in  public 
ownership,  724.8  ac  (293.3  ha)  are  in 
Federal  ownership  and  42.5  ac  (17.2  ha) 
are  in  State  ownership.  State  lands 
designated  include  20.7  ac  (8.4  ha)  of 
Wildlife  Management  Areas  owned  and 
managed  by  the  North  Dakota  Game  and 
Fish  Department  and  21.7  ac  (8.79  ha) 
of  school  lands  owned  and  managed  by 
the  North  Dakota  Land  Department. 

Unit  ND-7 — This  unit  encompasses 
approximately  30,125.7  ac  (12,191.7  ha) 
of  nine  alkali  lakes  and  wetlands  in 
Burleigh  and  Kidder  Counties,  in  south- 
central  North  Dakota.  Approximately 
20,012.1  ac  (8,089.8  ha)  are  in  public 


ownership  and  10,113.5  ac  (4,092.9  ha) 
are  in  private  ownership.  Of  the  lands 
in  public  ownership,  18,113.1  ac 
(7,330.3  ha)  are  in  Federal  ownership 
(Waterfowl  Production  Areas  managed 
by  the  Service)  and  1,898.9  ac  (768.5  ha) 
are  in  State  ov^nership.  State  lands 
designated  include  1,247.9  ac  (505  ha) 
of  Wildlife  Management  Areas  owned 
and  managed  by  the  North  Dakota  Game 
and  Fish  Department  and  650.9  ac 
(263.4  ha)  of  school  lands  owned  and 
managed  by  the  North  Dakota  Land 
Department.  Federal  lands  designated 
include  Long  Lake  National  Wildlife 
Refuge  and  Waterfowl  Production  Areas 
owned  and  managed  by  the  Service. 

Unit  ND-6 — This  imit  encompasses 
approximately  4,056.7  ac  (1,641.7  ha)  of 
three  alkali  lakes  and  wetlands  in 
Stutsman  Coimty,  in  south-central 
North  Dakota.  Approximately  3,593.6  ac 
(1,454.3  ha)  are  in  public  ovtmership  and 
463.1  ac  (187.4  ha)  are  in  private 
ownership.  Of  the  lands  in  public 
ownership,  3,583.8  ac  (1,450.3  ha)  are  in 
Federal  ownership  and  9.7  ac  (3.9  ha) 
are  in  State  ownership.  Federal  lands 
designated  include  Chase  Lake  and 
Arrowwood  National  Wildlife  Refuges 
and  Waterfowl  Production  Areas  owned 
and  managed  by  the  Service.  State  lands 
designated  include  7.9  ac  (3.2  ha)  of 
school  lands  owned  and  managed  by  the 
North  Dakota  Land  Department  and  1.8 
ac  (0.7  ha)  of  Wildlife  Management 
Areas  owned  and  managed  by  the  North 
Dakota  Game  and  Fish  Department. 

Unit  ND-9 — ^This  unit  encompasses 
approximately  2,658  ac  (1,075.6  ha)  of 
six  alkali  lakes  and  wedands  in  Logan 
and  Mcintosh  Coimties  in  south-central 
North  Dakota.  Approximately  732.5  ac 
(296.4  ha)  are  in  public  ownership  and 
1,925.5  ac  (779.2  ha)  are  in  private 
ownership.  Of  the  lands  in  public 
ownership,  497.7  ac  (201.4  ha)  are  in 
Federal  ownership  (Waterfowl 
Production  Areas  managed  by  the 
Service)  and  234.7  ac  (95  ha)  are  in  State 
ownership  (Wildlife  Management  Areas 
managed  by  the  North  Dakota  Game  and 
Fish  Department. 

UnitND-10 — This  unit  encompasses 
approximately  641.6  ac  (259.6  ha)  of  one 
alkali  lake  in  Eddy  County  in 
northeastern  North  Dakota. 
Approximately  6.8  ac  (2.7  ha)  are  in 
public  ownership  as  a  Waterfowl 
Production  Area  managed  by  the 
Service  and  634.7  ac  (256.8  ha)  are  in 
private  ownership. 

Missouri  River  Units 

Missouri  River  Units — Missouri  River 
units  consist  of  riverine  and  reservoir 
(Fort  Peck  Lake,  Lake  Sakakawea  and 
Lake  Audubon,  Lake  Oahe,  and  Lewis 
and  Clark  Lake)  reaches.  All  reservoirs 
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except  Lake  Audubon  are  mainstem 
impoundments,  constructed  by  dams, 
and  regulated  by  the  Corps.  L^e 
Audubon  is  a  sub-impoimdment  of  Lake 
Sakakawea  and  is  regulated  by  the  BOR 
through  operation  of  the  Snake  Creek 
Pujnping  Plant.  Overall  the  Missouri 
River  has  accounted  for  up  to  31  percent 
of  the  northern  Great  Plains  popiUation 
of  piping  plovers.  All  of  the  units  are 
occupied. 

Piping  plover  habitat  within  reservoir 
reaches  is  composed  of  shorelines, 
peninsulas,  and  islands,  below  the  top 
of  the  maximimi  operating  pool  and  is 
owned  by  the  Federal  government. 
These  reservoir  habitats  include 
sparsely  vegetated  shoreline  beaches, 
peninsulas,  islands  composed  of  sand, 
grave,  or  shale,  and  their  interface  with 
the  water.  These  reservoir  reaches 
provide  habitat  for  about  42  percent  of 
the  piping  plovers  on  the  Missouri 
River. 

Piping  plover  habitat  within  riverine 
reaches  consists  of  inter-channel  islands 
and  sandbars  including  their  temporary 
pools  and  interface  with  the  river.  These 
habitats  are  sparsely  vegetated  and 
consist  of  sand  and  gravel  substrates. 
Riverine  reaches  provide  habitat  for 
about  58  percent  of  the  piping  plovers 
on  the  Missouri  River.  Ownership  of 
these  sites  varies  by  State.  In  Montana, 
islands  and  sandbars  are  recognized  as 
owned  by  the  State  except  along  the 
reservation  bouindaries  of  the 
Assiniboine  and  Sioux  Tribes  of  Fort 
Peck.  The  Assiniboine  and  Sioux  Tribes 
of  Fort  Peck  own  land  to  the  mid- 
channel  of  the  Missoiui  River  adjacent 
to  the  Reservation  boimdary. 

In  North  Dakota  and  South  Dakota, 
islands  and  sandbars  are  recognized  as 
owned  by  the  State.  Four  Tribes  along 
the  Missouri  River  in  North  Dakota  and 
South  Dakota  have  critical  habitat 
designated  within  the  boimdary  of  their 
reservation  including  the  Standing  Rock 
Sioux  Tribe,  and  the  Three  Affiliated 
Tribes  (Mandan,  Hidatsa,  and  Ankara 
Tribes)  of  the  Ft.  Berthold  Reservation, 
the  Cheyeime  River  Sioux  Tribe,  and  the 
Yankton  Sioux  Tribe.  Additionally, 
these  Tribes  have  land  or  Tribal  trust 
land  on  submerged  sites  or  sandbars/ 
islands  within  the  critical  habitat 


designation  of  the  Missouri  River  in 
North  and  South  Dakota.  In  Nebraska, 
islands  and  sandbars  are  owned  by  the 
adjacent  landowner  including  the 
Santee  Sioux  Tribe. 

Montana 

Unit  MT-2 — This  unit  encompasses 
approximately  125.4  mi  (201.8  km)  from 
just  west  of  Wolf  Point,  McCone  County, 
Montana,  at  RM  1712.0  downstream  to 
the  Montana/North  Dakota  border, 
Richland  County,  Montana,  and 
McKenzie  County,  North  Dakota,  at  RM 
1586.6.  The  Missouri  River  in  this  unit 
flows  through  reservation  land  of  the 
Assiniboine  and  Sioux  Tribes  of  Fort 
Peck  (81.7  mi  (131.5  km)).  State  land, 
and  privately  owned  land. 

Unit  MT-3,  Fort  Peck  Reservoir— This 
unit  encompasses  approximately  77,370 
ac  (31,311  ha)  of  Fort  Peck  Reservoir, 
located  entirely  within  the  Charles  M. 
Russell  National  Wildlife  Refuge  which 
is  in  Federal  ownership,  managed  by  the 
Service. 

North  Dakota 

Unit  ND-11,  Missouri  River— 
Approximately  354.6  mi  (570.6  km) 
from  the  Montana/North  Dakota  border 
just  west  of  Williston,  McKenzie 
County,  North  Dakota,  at  RM  1586.6 
downstream  to  the  North  Dakota/South 
Dakota  border  in  Sioux  and  Emmons 
Counties,  North  Dakota,  and  Corson  and 
Campbell  Counties,  South  Dakota,  at 
RM  1232.0.  Lake  Sakakawea.  Lake 
Audubon,  and  Lake  Oahe  are  included 
in  this  unit,  along  with  a  free-flowing 
stretch  of  the  Missouri  River  from  RM 
1389  to  1302  (Garrison  Reach).  The 
North  Dakota  Game  and  Fish 
Department  manages  the  north  half  of 
Audubon  Reservoir  and  the  Service 
manages  the  south  half  of  Audubon 
Reservoir.  The  Missouri  River  and 
associated  reservoirs  in  this  unit  include 
6.83  mi  (11  km)  of  shoreline  (right  and 
left  bank)  of  trust  land  and  77  liner  rm 
(123.9  km)  within  the  reservation 
boundary  of  the  Three  Affiliated  Tribes 
of  Fort  Berthold  and  23.22  mi  (37.37 
km)  of  shoreline  on  trust  land  and  38 
linear  rm  (61.16  km)  within  the 
reservation  boundary  of  Standing  Rock 
Sioux  Tribe  and  20  mi  (32.19  km)  of 


shoreline  on  trust  land.  A  mix  of  State 
and  privately  owned  lands  also  are 
included  in  this  unit. 

South  Dakota 

Unit  SD-1  Missouri  River— 
Approximately  159.7  mi  (257  km)  from 
the  North  Dakota/South  Dakota  border 
northeast  of  McLaughlin.  Corson 
County.  South  Dakota,  at  RM  1232.0 
downstream  to  RM  1072.3,  just  north  of 
Oahe  Dam  (Oahe  Reservoir).  The 
Missouri  River  and  associated  reservoirs 
in  this  unit  include  3.22  mi  (5.18  km) 
of  shoreline  (right  bank)  on  trust  land 
and  41  linear  mi  (65.98  km)  within  the 
reservation  boimdary  of  the  Standing 
Rock  Sioux  and  23.44  mi  (37.72  km)  of 
shoreline  (right  bank)  on  trust  land  and 
77  linear  mi  (123.92  km)  within  the 
reservation  boundary  of  Cheyenne  River 
Sioux  Tribe.  A  mix  of  State  and 
privately  owned  lands  also  are  included 
in  this  unit. 

Unit  SD-2.  Missouri  River— 
Approximately  127.8  mi  (204.4  km) 
from  RM  880.0.  at  Fort  Randall  Dam, 
Bon  Homme  and  Charles  Mix  Counties. 
South  Dakota,  downstream  to  RM  752.2 
near  Ponca,  Dixon  County.  Nebraska. 
One  mainstem  Missouri  River  reservoir. 
Lewis  and  Clark  Lake,  and  two  riverine 
reaches  (Fort  Randall  and  Gavins  Point) 
are  included  in  this  unit.  In  addition  to 
the  127.8  mi  (204.4  km)  that  border 
South  Dakota  on  the  left  bank  there  are 
approximately  7.8  mi  (12.4  km)  of  river 
bordering  South  Dakota  on  the  right 
bank.  Ail  islands  and  sandbars  in  South 
Dakota  are  in  State  ownership  with  the 
exception  of  60.36  mi  (97.14  km)  of 
shoreline  (left  bank)  on  trust  land  and 
34  linear  miles  (54.72  km)  within  the 
reservation  boundary  of  the  Yankton 
Sioux  Tribe.  Approximately  120  mi  (192 
km)  (right  bank)  of  river  border 
Nebraska.  Sandbars  and  islands  in 
Nebraska  (State  line  extends  to  mid- 
channel)  belong  to  the  adjacent 
landowner.  Approximately  16  linear  mi 
(25.75  km)  (right  bank)  of  river  below  Ft. 
Randall  Dam  are  within  the  boundary'  of 
the  Santee  Sioux  Reservation,  including 
0.05  mi  (0.08  km)  of  shoreline  on  trust 
land. 
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Table  1.— Critical  Habitat  Units  for  the  Piping  Plover  in  United  States  Great  Plains  States  Summarized  by 

Federal,  State,  County,  Private,  and  Other  Ownership 

[Ownership — linear  river  miles  and  acres] 
(Percentage  within  each  State) 


I 


Minnesota  

I 
Montana 

— Ft.  Peck  Reservoir  (Missouri  River) 

—All  other  habitat 

North  Dakota  

I. 
Missouri  River' 2  

Nebraska  


Federal 


94,021 .4  ac 
(38,049.2  ha) 
(94.1%) 
77,370.0  ac 
(31 .310.6  ha) 
16,651.4  ac 
6,738.6  ha) 
39,291.2.  ac 
(15,900.95 

ha) 
(47.2%) 
460.2  ml 
(740.6  km) 
0 


State 


235.2  ac 
(95.2  ha) 
(100%) 
295.1  ac 
(119.4  ha) 
(0.3%) 


3,888.7  ac 
(1,573.8  ha) 
(4.7%) 

307.3  mi 
(494.6  km) 
13.0  mi 
(20.9  km) 
(2.8%) 


Tribal 

(Reservation 

boundary) 


503.7  mi  2 
(810.6  km) 
5.0 

(8.05  km) 
(0.01%) 


Private 


5,571  .Oac 
(2,254.5  ha) 
(5.6%) 


40,119.4  ac 
(16,236.1  ha) 
(48.1%) 


427.0  mi 
(687.2  km) 
(97%) 


Total 


235.2  ac 
(95.2  ha) 

99,887.5  ac 
(40,423.1  ha) 


83,299.3  ac 
(33,710.8  ha) 


767.5  mi 
(1,235.2  km) 
440.0  mi 
(708.1  km) 


1  The  Missouri  River  Includes  portions  of  Montana,  North  Dakota,  South  Dakota,  and  Nebraska.  Ownership  of  these  sites  varies  by  State.  The 
Federal  government  owns  the  resen/oir  shorelines  below  the  maximum  operating  pool.  In  Montana,  islands  and  sandbars  are  recognized  as 
owned  by  the  State  except  along  the  reservation  boundaries  of  the  Assiniboine  and  Sioux  Tribes  of  Fort  Peck.  The  Assiniboine  and  Sioux  Tribes 
of  Fort  Peck  own  land  to  the  mid-channel  of  the  Missouri  River  adjacent  to  the  Reservation  boundary.  In  North  Dakota  and  South  Dakota,  islands 
and  sandbars  are  recognized  as  owned  by  the  State.  However,  Tribal  taist  lands  in  these  States  under  the  Submerged  Lands  Act  (43  U.S.C. 
1301-1356)  are  recognized  as  held  by  the  United  States  for  benefit  of  the  Tribe  In  Nebraska,  islands  and  sandbars  are  owned  by  the  adjacent 
Idndo  wn6  r 

2  Missouri  River  uses  linear  miles  and  opposite  banks  can  be  shared  by  States  or  Tribes.  The  overall  total  miles  of  river  (767.5)  is  con«ct  but 
percentages  were  not  calculated  because  of  the  shared  linear  mileage. 

Table  2.— Location,  Ownership,  and  Estimated  Length  (or  area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  The  United  States  Great  Plains 


Unit  and  Location 


Sheridan 


Mf^l: 

Rocky  Point  

Morris  Point  

Pine  &  Curry  Island  

MT-1: 

Sheridan  1  

Sheridan  2  

Sheridan  3  

Sheridan  4  

Sheridan  5  

Sheridan  6  

Sheridan  7  

Sheridan  8  

Sheridan  9  

Sheridan  10  

Sheridan  11  

Sheridan  12 

Sheridan  13  

Sheridan  14  

Sheridan  15  

Sheridan  16  

Sheridan  17  

Sheridan  18  

Sheridan  19  

Sheridan  20  

MT-2: 

Missouri  River 

MT-3; 

Fort  Peck  Reservoir  

MT-4: 

Bowdoin  NWR  I  Phillips 


County 


Lake  of  the  Woods 


McCone,  Richland,  Rooseyelt 
Garfield,  McCone,  Valley  


Land  ownership 


State 

State 

State 

State,  Private  

Private 

State,  Private  

Private 

Private,  Federal 

State,  Private  

Private,  Federal 

State,  Private,  Federal 

Private,  Federal 

State,  Private,  Federal 

Private 

State,  Private  

State,  Private,  Federal 

Private,  Federal 

Private 

Federal 

Private,  Federal 

State,  Federal  

Federal 

Private,  Federal 

State,  Tribal 

Federal  

Federal 


Est  length  (mi)  or  area 
(ac) 


112.6  ac  (45.6  ha) 
22.2  ac  (9.0  ha) 
100.4  ac  (40.6  ha) 

734.0  ac  (297.0  ha) 
270.9  ac  (109.6  ha) 
280.9  ac  (113.7  ha) 
452.9  ac  (183.3  ha) 

107.1  ac  (43.4  ha) 
507.1  ac  (205.2  ha) 

100.1  ac  (40.5  ha) 

500.2  ac  (202.4  ha) 
88.1  ac  (35.7  ha) 
562.1  ac  (227.5  ha) 
431.4  ac  (174.6  ha) 

375.8  ac  (152.1  ha) 
1,327.2  ac  (537.1  ha) 

482.7  ac  (195.4  ha) 
362.7  ac  (146.8  ha) 
112.1  ac  (45.4  ha) 
565.7  ac  (228.9  ha) 

388.9  ac  (157.4  ha) 
151.9  ac  (61.5  ha) 
11,421  ac  (4,622  ha) 

125.4  ml  (201 .8  km) 

77,370.0  ac  (31,311.0 

3,294.5  ac  (1,333.3  ha) 
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Table  2.— Location,  Ownership,  and  Estimated  Length  (or  area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  The  United  States  Great  Plains— Continued 


Unit  and  Locatton 


ND-1: 

Divide  1   

Divide  2  

Divide  3  

Divide  4  

Divide  5  

Divide  6  

Divide  7  

Divide  8  

Divide  9  

Divide  10  .... 

Williams  1  ... 

Williams  2  ... 

Williams  3  ... 
ND-2: 

Burke  1  

Buri(e2  

Burte  3 

Mountrail  1  . 

Mountrail  2  . 

Mountrail  3  . 

Mountrail  4  . 

Mountrail  5  . 

Mountrail  6  . 

Mountrail  7  . 

Mountrail  8  . 

Mountrail  9  . 

Mountrail  10 

Renville  1  ... 
ND-3: 

Mountrail  11 

Ward  1  

Ward  2 

Ward  3 

Ward  4 

Ward  5 

Ward  6 

Ward  7 

Ward  8 

Ward  9 

Ward  10 

ND-4: 

McLean  1  ... 

McLean  2  ... 

McLean  3  ... 

McLean  4  ... 

McLean  5  .. 

McLean  6  .. 

McLean  7  .. 

McLean  8  .. 
ND-5: 

McHenry  1 

McHenry  2 

McHenry  3 

McHenry  4 

Sheridan  1 

Sheridan  2 

Sheridan  3 

Sheridan  4 

Sheridan  5 

Sheridan  6 
ND-6: 

Benson  1  .. 

Benson  2  .. 

Benson  3  .. 

Benson  4  .. 

Benson  5  .. 

Benson  6  .. 

Benson  7  .. 

Pierce  1  .... 


County 


Land  ownership 


Est  length  (mi)  or  area 
(ac) 


Divide  

Williams  . 

Burke 

Mountrail 

Renville 

Mountrail 
Ward 

McClean 

McHenry 
Sheridan 

Benson  . 


Private  ' 

429.1  ac  (173.6  ha) 

Private,  Federal 

355.0  ac  (143.6  ha) 

Private,  Federal 

485.2  ac  (196  4  ha) 

Private  

526.7  ac  (213.2  ha) 

Private  

421.9  ac  (170.7  ha) 

Private,  Federal ! 

1.278.0  ac  (517.2  ha) 

Private  

543.1  ac  (219.8  ha) 

Private,  Federal 

130.1  ac  (52.7  ha) 

Private,  Federal 

1,028.8  ac  (416.3  ha) 

Private  

855.5  ac  (346.2  ha) 

Private  

149.0  ac  (60.3  ha) 

State,  Private  '. 

586  1  ac  (237.2  ha) 

Private,  Federal 

i 

668  4  ac  (270.5  ha) 

Private,  Federal 

505.6  ac  (204  6  ha) 

Private,  Federal 

1.017.5  ac  (411.8  ha) 

Federal  

61  4  ac  (24.8  ha) 

Private,  Federal 

726.2  ac  (293  9ha) 

State,  Private,  Federal  

1 ,633.9  ac  (661 .2  ha) 

Private  

2,829  Oac  (1.144  9  ha) 

Private,  Federal 

227.1  ac  (91.9  ha) 

Private,  Federal 

475.4  ac  (192.4  ha) 

State,  Private,  Federal  

1,122.9  ac  (454.4  ha) 

State,  Private,  Federal  

457.5  ac  (185.1  ha) 

Private,  Federal 

362.8  ac  (146.8  ha) 

Private,  Federal 

503.0  ac  (203.6  ha) 

Private,  Federal 

289.2  ac  (117.0  ha) 

Federal  

10.472.4  ac  (4.238  1  ha) 

Private,  Federal 

436.5  ac  (176.7  ha) 

Private,  Federal 

270.6  ac  (109.5  ha) 

Private 

287.1  ac  (116.2  ha) 

Private  

69.7  ac  (28.2  ha) 

Private  

138.2  ac  (55.9  ha) 

State,  Private,  Federal  

135.5  ac  (54.8  ha) 

Private  

446  ac  (180.5  ha) 

Private  

56.9  ac  (23.0  ha) 

Private,  Federal 

235.1  ac  (95.2  ha) 

Federal  

134.7  ac  (54.5  ha) 

Private,  Federal 

314.2  ac  (127.2  ha) 

Private,  Federal 

310.9  ac  (125.8  ha) 

Private 

245.2  ac  (99.2  ha) 

State,  Private,  Federal  

542.5  ac  (219.5  ha) 

Private,  Federal 

476.7  ac  (192.9  ha) 

State,  Private,  Federal  

2.705.2  ac  (1,094  8 

State,  Private,  Federal  

620  ac  (250.9  ha) 

State,  Private  

62.1  ac(25.1  ha) 

Private,  Federal 

188.3  ac  (76.2  ha) 

Private 

690.9  ac  (279.6  ha) 

Private  

400.0  ac  (161.9  ha) 

Private 

149.5  ac  (60.5  ha) 

Private  

238.8  ac  (96.6ha) 

Private  

488.2  ac  (197.6  ha) 

Private,  Federal 

466.6  ac  (188.8  ha) 

Private,  Federal 

1,119.3  ac  (453  ha) 

Federal  

231 .5  ac  (93.7  ha) 

Federal  

22.8  ac  (9.2  ha) 

Federal  

118.1  ac  (47.8  ha) 

State,  Private,  Federal  

500.4  ac  (202.5  ha) 

Private,  Federal 

'  172.0  ac  (69.6  ha) 

Private,  Federal 

1  282.9  ac  (114.5  ha) 

State,  Private.  Federal  

;  474.5  ac  (192.0  ha) 

Private,  Federal 

92.9  ac  (37.6  ha) 

Private,  Federal 

254.5  ac  (103.0  ha) 

Private,  Federal 

1,899.6  ac  (768.7  ha) 

Private,  Federal 

1  323  9  ac  (131  1  ha) 
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Table  2.— Location.  Ownership,  and  Estimated  Length  (or  area)  of  Piping  Plover  Critical  Habitat  Areas 

Mapped  Within  The  United  States  Great  Plains— Continued 


Unit  and  Location 


County 


Land  ownership 


Est  length  (mi)  or  area 
(ac) 


Pierce  2  

Pierce  3  

Pierce  4  

ND-7: 

Burleigh  1  

Burleigh  2  

Burleigh  3  

Burleigh  4  

Kidder  1  

Kidder  2  

Kidder  3  

Kidder  4  

'     Kidder  5  

ND-8: 

Stutsman  1  

Stutsman  2  

Stutsman  3  

ND-9: 

Logan  1   

Logan  2  

Logan  3 " 

Logan  4  

ND-10: 

Mcintosh  1  

Mcintosh  2 

Eddy  1  

ND-11:  I 

Missouri  River: 

Fort  Peck  Reach  

Lake  Sakakawea  &  Lake  Audubon 

— Garrison  Reach 

— Lake  Oahe  

NE-1; 

Platte  River 


Private 

Private 

Private,  Federal 


Burieigh 


Kidder 


State,  Private,  Federal 

Private,  Federal 

State,  Private,  Federal 

State,  Private  

State,  Private  

State,  Private,  Federal 

Private,  Federal 

Private 

Private,  Federal 


Stutsman 


Logan 


Federal 

Federal 

State,  Private,  Federal 


Private 

Private,  Federal 
Private,  Federal 
State,  Private  ... 


Mcintosh 
Eddy 


McKenzie,  Williams 

Dunn,  McKenzie,  McLean,  Mer- 
cer, Mountrial,  Williams. 
Burleigh,  Mercer,  Morton,  Oliver 
Emmons,  Morton,  Sioux  


Private,  Federal 

Private 

Private,  Federal 


State 

Federal.  Tribal 


Loup  River 

Niobrara  River 

SD-1: 

Missouri  River: 
— Lake  Oahe  .. 


SD-2': 

Missouri  River: 

— Fort  Randall  Reach 


— Lewis  and  Ciari(  Lake 
— Gavins  Point  Reach  ... 


Buffalo,  Butler,  Cass,  CoHax, 
Dawson.  Dodge,  Douglas, 
Gosper,  Hall,  Hamilton, 
Kearney,  Merrick,  Phelps, 
Platte,  Polk,  Sarpy,  Saunders. 

Howard,  Nance,  Platte 

Boyd,  Brown,  Holt,  Keya  Paha. 
Knox,  Rock. 


Camptjell,  Corson,  Dewey, 
Hughes,  Potter,  Stanley, 
Sully,  Walworth. 


Bon     Homme,     Chartes     Mix, 
Gregory. 

Bon  Homme,  Yankton 

Clay,  Yankton 


State 

Federal,  Tribal 

State,  Private  . 


State,  Private  

State,  Private,  Tribal  2 


Federal,  Tribal.^ 


State,  Tribal,2  Private 


Federal,  Tribal,^  Private 
State,  Private  


546.5  ac  (221.2  ha) 
443.2  ac  (179.4  ha) 
1,084.9  ac  (439.1  ha) 

1,061  ac  (429.4  ha) 
285.4  ac  (115.5  ha) 
2,162.1  ac  (875.0  ha) 
10,558.7  ac  (4273.1 

5.375.1  ac  (2,175.3 
629.2  ac  (254.6  ha) 
1,251  ac  (506.3  ha) 

11.44.2  ac  (463.1  ha) 
7,658.9  ac  (3099.5  ha) 

1,117.6  ac  (452.3  ha) 
2,370.2  ac  (959.2  ha) 
569  ac  (230.3  ha) 

295.1  ac  (119.4  ha) 

998.6  ac  (404.1  ha) 
254.4  ac  (103.0  ha) 

250.8  ac  (101.5  ha) 

501.9  ac  (203.1  ha) 

357.2  ac  (144.5  ha) 
641 .6  ac  (259.7  ha) 


18.6  mi  (29.9  km) 
179.0  mi  (288.0  km) 

87.0  mi  (140.0  km) 
70.0  mi  (112.6  km) 

252.0  mi.  (405.5km)- 


68.0  mi  (109.4  km) 
120.0  mi  (193.0  km) 


159.7  mi  (257.0  km) 


36.0  mi  (57.9  km) 

32.9  mi  (52.9  km) 
58.9  mi  (94.8  km) 


^Approximately  120.0  mi  (193.1  km)  of  river  border  Nebraska;  of  that  approximately  87.0  mi  (140.0  km)  have  shared  ownership  of  sandbars 
and  islands  with  adjacent  private  landowners  in  Nebraska  (the  other  33.0  mi  (53.1  km)  are  Lewis  and  Claris  Lake). 
^Tribal  land  details  can  be  found  in  Unit  descriptions. 


Effect  of  Critical  Habitat  Designation 

Designating  critical  habitat  does  not, 
in  itself,  lead  to  the  recovery  of  a  listed 
species.  The  designation  does  not 
establish  a  reserve,  create  a  management 
plan,  establish  numerical  population 
goals,  prescribe  specific  management 
practices  (inside  or  outside  of  critical 
habitat),  or  directly  affect  areas  not 


designated  as  critical  habitat.  Specific 
management  recommendations  for  areas 
designated  as  critical  habitat  are  most 
appropriately  addressed  in  recovery  and 
management  plans,  and  through  section 
7  considtation  and  section  10  permits. 

However,  designation  of  critical 
habitat  can  help  focus  conservation 
activities  for  listed  species  by 
identifying  areas  essential  to  conserve 


the  species.  Designation  of  critical 
habitat  also  alerts  the  public,  as  well  as 
land-managing  agencies,  to  the 
importance  of  these  areas.  As  a  result  of 
critical  habitat  designation.  Federal 
agencies  can  prioritize  landowner 
incentive  programs  such  as 
Conservation  Reserve  Program 
enrollment,  grassland  and  wetland 
easements,  and  private  landowner 
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agreements  that  benefit  piping  plovers. 
Critical  habitat  designation  also  may 
help  States  and  Tribes  in  prioritizing 
their  conservation  and  land- 
management  programs. 

Section  7    Consultation 

Section  7(a)(2)  of  the  Endangered 
Species  Act  reqvures  Federal  agencies, 
including  the  Service,  to  ensure  that 
actions  they  fund,  authorize,  or  carry 
out  are  not  likely  to  jeopardize  the 
continued  existence  of  a  threatened  or 
endangered  species,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat  to  the  extent  that  the 
action  appreciably  diminishes  the  value 
of  the  critical  habitat  for  the  survival 
and  recovery  of  the  species.  Individuals, 
organizations.  States,  Tribes,  local 
governments,  and  other  non-Federal 
entities  are  affected  by  the  designation 
of  critical  habitat  only  if  their  actions 
occur  on  Federal  lands,  require  a 
Federal  permit,  license,  or  other 
authorization,  or  involve  Federal 
funding  or  activities  carried  out  by  a 
Federal  agency. 

Section  7(a)  of  the  Endangered 
Species  Act  requires  Federal  agencies, 
including  the  Service,  to  evaluate  their 
actions  with  respect  to  any  species  that 
is  proposed  or  listed  as  endangered  or 
threatened  and  with  respect  to  its 
critical  habitat,  if  any  is  designated  or 
proposed.  Regulations  implementing 
this  interagency  cooperation  provision 
of  the  Endangered  Species  Act  are 
codified  at  50  CFR  part  402.  Section 
7(a)(4)  requires  Federal  agencies  to 
confer  with  us  on  any  action  that  is 
likely  to  jeopardize  the  continued 
existence  of  a  proposed  species  or  result 
in  destruction  or  adverse  modification 
of  proposed  critical  habitat.  Conference 
reports  provide  conservation 
recommendations  to  assist  the  agency  in 
eliminating  conflicts  that  may  be  caused 
by  the  proposed  action.  The 
conservation  recommendations  in  a 
conference  report  are  advisory.  We  may 
issue  a  formal  conference  report,  if 
requested  by  the  Federal  action  agency. 
Formal  conference  reports  include  an 
opinion  that  is  prepared  according  to  50 
CFR  402.14.  as  if  the  species  was  listed 
or  critical  habitat  designated.  We  may 
adopt  the  formal  conference  report  as 
the  biological  opinion  when  the  species 
is  listed  or  critical  habitat  designated,  if 
no  substantial  new  information  or 
changes  in  the  action  alter  the  content 
of  the  opinion  (see  50  CFR  402.10(d)). 
If  a  species  is  listed  or  critical  habitat  is 
designated,  section  7(a)(2)  requires 
Federal  agencies  to  ensure  that  actions 
they  authorize,  fund,  or  carry  out  are  not 
likely  to  jeopardize  the  continued 
existence  of  such  a  species  or  to  destroy 


or  adversely  modify  its  critical  habitat. 
If  a  Federal  action  may  affect  a  listed 
species  or  its  critical  habitat,  the 
responsible  Federal  agency  (action 
agency)  must  enter  into  consultation 
with  us.  Through  this  consultation,  the 
Federal  action  agency  would  ensure  that 
the  permitted  actions  do  not  destroy  or 
adversely  modify  critical  habitat. 

When  we  issue  a  biological  opinion 
concluding  that  a  project  is  likely  to 
result  in  the  destruction  or  adverse 
modification  of  critical  habitat,  we  also 
provide  reasonable  and  prudent 
alternatives  to  the  project,  if  any  are 
identifiable.  "Reasonable  and  prudent 
alternatives"  are  defined' at  50  CFR 
402.02  as  alternative  actions  identified 
during  consultation  that  can  be 
implemented  in  a  manner  consistent 
with  the  intended  purpose  of  the  action, 
which  are  consistent  with  the  scope  of 
the  Federal  agency's  legal  authority  and 
jurisdiction,  that  are  economically  and 
technologically  feasible,  and  that  the 
Director  believes  would  avoid  resulting 
in  the  destruction  or  adverse 
modification  of  critical  habitat. 
Reasonable  and  prudent  alternatives  can 
vary  from  slight  project  modifications  to 
extensive  redesign  or  relocation  of  the 
project.  Costs  associated  with 
implementing  a  reasonable  and  prudent 
alternative  are  similarly  variable. 

Regulations  at  50  CFR  402.16  require 
Federal  agencies  to  reinitiate 
consultation  on  previously  reviewed 
actions  in  instances  where  critical 
habitat  is  subsequently  designated  and 
the  Federal  agency  has  retained 
discretionary  involvement  or  control 
over  the  action  or  such  discretionary 
involvement  or  control  is  authorized  by 
law.  Consequently,  some  Federal 
agencies  may  request  reinitiation  of 
consultation  or  conference  wdth  us  on 
actions  for  which  formal  consultation 
has  been  completed,  if  those  actions 
may  affect  designated  critical  habitat,  or 
adversely  modify  or  destroy  proposed 
critical  habitat.  Further,  some  Federal 
agencies  may  have  conferenced  with  us 
on  proposed  critical  habitat.  We  may 
adopt  die  formal  conference  report  as 
the  biological  opinion  when  critical 
habitat  is  designated,  if  no  significant 
new  information  or  changes  in  the 
action  alter  the  content  of  the  opinion 
(see  50  CFR  402.10(d)). 

Activities  on  Federal  lands  that  may 
affect  the  northern  Great  Plains  breeding 
population  of  piping  plovers  or  its 
critical  habitat  will  require  section  7 
consultation.  Activities  that,  when 
carried  out,  funded,  or  authorized  by  a 
Federal  agency,  may  destroy  or 
adversely  modify  critical  habitat 
include,  but  are  not  limited  to: 


(1)  Any  activity  that  results  in 
changes  in  the  hydrology  of  the  imit, 
including  activities  associated  with 
drainage  activities,  flowage  control  [e.g., 
changes  in  releases)  and  operations, 
flooding,  hydropower,  irrigation, 
sediment  transfer  changes  or  removal, 
construction  or  maintenance  of  dams, 
construction  of  bridges  and  marinas, 
dredging,  and  bank  stabilization; 

(2)  Any  activity  that  results  in 
development  or  alteration  of  the 
landscape  within  or  immediately 
adjacent  to  a  hydrologic  component  of 
the  imit  including  activities  associated 
with  construction  for  urban  and 
industrial  development,  roads,  marinas, 
bridges,  or  bank  stabilization; 
agricxdtural  activities  (e.g.,  plowing 
adjacent  to  prairie  wetland);  off-road 
vehicle  activity;  mining;  sale,  exchange, 
or  lease  of  Federal  land  that  contains 
suitable  habitat  that  is  likely  to  result  in 
the  habitat  being  destroyed  or 
appreciably  degraded; 

(3)  Any  activity  that  results  in 
introducing  significant  amounts  of 
emergent  vegetation  into  the  unit; 

(4)  Any  activity  that  significantly  and 
detrimentally  alters  water  quality  in  the 
unit; 

(5)  Any  activity  that  significantly  and 
detrimentally  alters  the  inputs  of 
sediment  and  nutrients  necessary  for  the 
maintenance  of  geomorphic  and 
biologic  processes  that  ensure 
appropriately  configured  and 
productive  systems;  and 

(6)  Any  activity  that  may  reduce  the 
value  of  a  site  by  significantly  and 
detrimentally  disturbing  plovers  from 
such  activities  as  foraging,  brooding, 
and  nesting. 

Federal  actions  not  affecting  listed 
species  or  critical  habitat  and  actions  on 
non-Federal  lands  that  are  not  federally 
funded  or  authorized  or  carried  out  by 
a  Federal  agency  do  not  require  section 
7  consultation. 

Section  4(b)(8)  of  the  Endangered 
Species  Act  requires  us  to  briefly 
evaluate  and  describe  in  any  proposed 
or  final  regulation  that  designates 
critical  habitat  those  activities  involving 
a  Federal  action  that  may  adversely 
modify  such  habitat,  or  that  may  be 
affected  by  such  designation.  Activities 
that  may  destroy  or  adversely  modify 
critical  habitat  include  those  that 
appreciably  reduce  the  value  of  critical 
habitat  for  the  survival  and  recovery  of 
the  northern  Great  Plains  piping  plover. 
Within  critical  habitat,  this  pertains 
only  to  those  areas  containing  primary 
constituent  elements.  We  note  that  such 
activities  also  may  jeopardize  the 
continued  existence  of  the  species. 

To  properly  portray  the  effects  of 
critical  habitat  designation,  we  must 
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first  compare  the  section  7  requirements 
for  actions  that  may  affect  critical 
habitat  with  the  requirements  for 
actions  that  may  affect  a  listed  species. 
Section  7  prohibits  actions  funded, 
authorized,  or  carried  out  by  Federal 
agencies  from  likely  jeopardizing  the 
continued  existence  of  a  listed  species 
or  destroying  or  adversely  modifying  the 
listed  species'  critical  habitat.  Actions 
likely  to  "jeopardize  the  continued 
existence"  of  a  species  are  those  that 
would  appreciably  reduce  the 
likelihood  of  the  species'  siuvival  and 
recovery.  Actions  likely  to  "destroy  or 
adversely  modify"  critical  habitat  are 
those  that  would  appreciably  reduce  the 
value  of  critical  habitat  for  the  survival 
and  recovery  of  the  listed  species. 

Given  the  similarity  of  these 
definitions,  actions  likely  to  destroy  or 
adversely  modify  critical  habitat  would 
usucdly  result  in  jeopardy  to  the  species 
concerned,  particularly  when  the  area  of 
the  proposed  action  is  occupied  by  the 
species  concerned,  hi  those  cases, 
critical  habitat  provides  little  additional 
protection  to  a  species,  and  the 
ramifications  of  its  designation  are  few 
or  none.  Designation  of  critical  habitat 
in  areas  occupied  by  the  northern  Great 
Plains  piping  plover  is  not  likely  to 
result  in  a  regulatory  burden  above  that 
already  in  place  due  to  the  presence  of 
the  listed  species. 

Federal  agencies  already  consult  with 
us  on  activities  in  areas  currently 
occupied  by  the  species  to  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  the  species. 
These  actions  include,  but  are  not 
limited  to: 

(1)  Regulations  of  activities  affecting 
waters  of  the  United  States  by  the  Corps 
under  section  404  of  the  Clean  Water 
Act,  and  Section  10  of  the  Rivers  and 
Harbors  Act; 

(2)  Road  and  bridge  construction  and 
maintenance,  right  of  way  designation, 
and  regulation  of  agricultural  activities; 

(3)  Activities  on  Federal  lands 
including  but  not  limited  to  the  Corps, 
the  BOR,  NFS,  and  Bureau  of  Land 
Management; 

(4)  Licensing  of  construction  of 
communication  sites  by  the  Federal 
Conununications  Commission; 

(5)  Operations  and  maintenance  of 
dams  by  the  Corps  and  the  BOR; 

(6)  Licensing/Relicensing  of  dams  by 
the  Federal  Energy  and  Regulatory 
Conunission; 

(7)  Funding  of  activities  by  the  U.S. 
Environmental  Protection  Agency, 
Natural  Resource  Conservation  Service, 
or  any  other  Federal  agency;  and 

(8)  Water  development  projects  by 
Federal  agencies  including  the  BOR, 
BIA,  and  other  Federal  agencies. 


All  lands  designated  as  critical  habitat 
are  within  the  geographic  range  of  the 
species.  In  addition,  all  sites  are 
considered  occupied  by  the  species  and 
are  likely  to  be  used  by  the  piping 
plover  whether  for  foraging,  breeding, 
chick  rearing,  dispersal,  migration, 
genetic  exchange,  and  sheltering.  Thus, 
we  do  not  anticipate  additional 
regulatory  protection  will  result  from 
critical  habitat  designation. 

This  section  serves  in  part  as  a  general 
guide  to  clariiy  activities  that  may  affect 
or  destroy  or  adversely  modify  critical 
habitat.  However,  specific  Federal 
actions  should  be  reviewed  by  the 
action  agency.  If  the  agency  determines 
the  activity  may  affect  critical  habitat, 
they  will  consult  with  us  under  section 
7  of  the  Endangered  Species  Act.  We 
will  work  with  the  agencies  and  affected 
public  early  in  the  consultation  process 
to  avoid  or  minimize  potential  conflicts 
and,  whenever  possible,  find  a  solution 
that  protects  listed  species  and  their 
habitat  in  a  manner  consistent  with  the 
project's  intended  purpose. 

Section  10(a)  of  the  Endangered 
Species  Act  authorizes  us  to  issue 
permits  for  private  actions  which  result 
in  the  taking  of  listed  species  incidental 
to  otherwise  lawful  activities.  Incidental 
take  permit  applications  must  be 
supported  by  a  HCP  that  identifies 
conservation  measures  that  the 
permittee  agrees  to  implement  for  the 
species  to  minimize  and  mitigate  the 
impacts  of  the  requested  incidental  take. 
Currently,  no  approved  HCPs  cover  the 
aorthem  Great  Plains  piping  plover  or 
its  habitat.  In  the  event  that  HCPs 
covering  the  northern  Great  Plains 
piping  plover  are  developed  in  the 
future  within  the  designated  critical 
habitat,  we  will  work  with  applicants  to 
ensure  the  HCPs  provide  for  protection 
and  management  of  habitat  areas 
essential  for  the  conservation  of  the 
piping  plover,  while  directing 
development  and  habitat  modification 
to  nonessential  areas  of  lower  habitat 
value.  The  HCP  development  process 
provides  an  opportunity  for  more 
intensive  data  collection  and  analysis 
regarding  the  use  of  particular  habitat 
areas  by  the  piping  plover.  The  process 
also  enables  us  to  conduct  detailed 
evaluations  of  the  importance  of  such 
lands  to  the  long-term  survival  of  the 
species. 

During  the  comment  period  the  South 
Dakota  Department  of  Game  Fish  and 
Parks  and  the  Ft.  Peek  Assiniboine  and 
Sioux  Tribes  of  Montana  expressed  an 
interest  in  the  development  of  HCPs.  We 
are  working  with  both  agencies  in  the 
development  of  these  plans.  When  these 
plans  are  completed,  the  critical  habitat 
designation  could  be  revisited. 


Peer  Review 

In  accordance  with  our  policy 
published  on  July  1, 1994  (59  FR 
34270),  we  solicited  independent  expert 
opinions  firom  nine  persons  who  are 
familiar  with  this  species  and  its 
habitats,  to  peer-review  the  proposed 
critical  habitat  designation. -Five 
responded  by  the  end  of  the  comment 
periods.  They  provided  support  for 
scientific  credibility  of  the  proposed 
rule,  valuable  information  about  piping 
plovers,  their  habitats,  population 
biology,  and  ecology,  editorial 
comments,  concerns  for  habitats  left  out 
of  designation,  and  editorial  comments. 
These  comments  are  addressed  in  the 
following  section,  and  relevant  data 
provided  by  the  reviewers  have  been 
incorporated  throughout  the  rule. 

Summary  of  Comments  and 
Recommendations 

In  the  Jime  12,  2001,  proposed  rule 
(66  FR  31760),  we  requested  all 
interested  parties  to  submit  comments 
on  the  specifics  of  the  proposal 
including  information,  policy,  and 
proposed  critical-  habitat  boimdaries  a 
provided  in  the  proposed  rule.  The  first 
conunent  period  closed  August  13, 
2001,  allowing  for  60  days  for  review 
and  coounent.  The  comment  period  was 
reopened  for  30  days,  fit)m  December 
28,  2001,  to  January  28,  2002  (Federal 
Register  66  FR  67165),  to  allow  for 
additional  comments  on  the  draft 
Economic  Analysis  of  the  proposed 
critical  habitat.  However,  before  that 
reopening  the  Service's  web  sites  and 
electronic  mail  were  discoimected  in 
response  to  a  coiut  order  in  an  unrelated 
lawsuit.  In  response  to  comments 
received  during  the  December-January 
comment  period  the  Service  sought 
relief  from  the  courts  and  the  court  took 
action  extending  the  time  for  the  final 
rule.  On  March  21,  2002,  we  again 
published  a  notice  in  the  Federal 
Register  (67  FR  13123)  extending  the 
comment  period  for  another  60  days 
until  May  20,  2002.  The  total  time 
available  for  comments  totaled  150  days 
in  an  11-month  time  period. 

We  contacted  all  appropriate  State 
and  Federal  agencies.  Tribes,  Coimty 
governments,  elected  officials,  and  other 
interested  parties  and  invited  them  to 
conunent  during  all  three  comment 
periods.  In  addition,  we  invited  public 
comments  through  the  publication  of 
notices  in  newspapers  in  Montana, 
North  Dakota,  South  Dakota,  Nebraska, 
Minnesota,  and  in  a  Tribal  newspaper, 
Indian  Country  Today.  In  these  notices 
and  the  proposed  rule,  we  announced 
the  dates  and  times  of  five  public 
meetings  to  be  held  on  the  proposed 
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rule.  Their  dates  and  locations  are 
specified  above  in  the  section  "Previous 
Federal  Action."  We  posted  copies  of 
the  proposed  rule,  draft  Enviroiunental 
Assessment,  draft  Economic  Analysis, 
associated  Federal  Register  notices,  fact 
sheets,  and  questions  and  answers 
concerning  critical  habitat  on  our 
internet  site  http:/ /mountain- 
prairie.fws.gov/pipingplover. 

We  received  a  totalof  395  comments 
during  the  three  public  comment 
periods.  Several  people  submitted 
comments  more  than  once.  In  total, 
written  conunents  were  received  from  6 
Federal  agencies,  19  State  agencies,  6 
Tribal  groups,  1  elected  official,  36  local 
governments,  45  organizations,  and  282 
private  individuals.  Comments  were 
received  from  residents  in  nine  States, 
with  Nebraska  sources  submitting  the 
most  of  any  one  State.  Four  comments 
were  received  between  conunent 
periods  but  before  the  end  of  the  final 
conunent  period  including — one 
Federal,  one  State,  one  local 
govenunent,  and  comments  from 
Congressional  Field  Hearings  in 
Nebraska.  These  conunents  were  all 
considered  in.  the  final  rule. 

All  comments  received  were  reviewed 
for  substantive  issues  and  new  data 
regarding  critical  habitat  and  the  biology 
and  status  of  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover,  and  economic  information.  We 
address  all  relevant  conunents  received 
during  the  comment  periods  in  the 
following  summary  of  issues.  Conunents 
of  a  similar  nature  are  grouped  into  a 
single  issue.  Comments  that  we 
incorporated  into  this  fined  nde  are 
discussed  in  the  "Summary  of  Changes 
from  Proposed  Rule"  section  of  this 
document. 

Issue  1 — Biological  Justification  and 
Methodology 

(lA)  Comment — Many  conunenters 
made  reference  to  the  broad  scale  of  the 
proposed  critical  habitat  making  the 
designation  vague  because  it  includes 
areas  that  do  not  contain  the  primary 
constituent  elements  for  the  Northern 
Great  Plains  popidation  of  piping 
plovers.  Fiuther  comments  were  made 
that  designated  areas  considered  not 
only  areas  where  piping  plovers  were 
never  observed  but  excluded  areas 
where  piping  plovers  have  been 
observed.  Additional  conunenters  said 
the  maps  were  not  specific  enough  for 
comment. 

Response — ^We  recognize  that  not  all 
land  vdthin  designated  critical  habitat 
mapped  units  contains  habitat 
components  essential  to  piping  plover 
conservation.  Because  they  do  not 
contain  the  primary  constituent 


elements  these  lands  are  not  being 
designated  as  critical  habitat. 

We  are  required  to  designate  critical 
habitat  based  on  the  best  available 
information  and  to  describe  the  critical 
habitat  with  specific  reference  points 
and  specific  definable  boundaries  (50 
CFR  424.12(c)).  Because  landowners  in 
the  northern  Great  Plains  are  most 
familiar  in  the  use  of  township,  range, 
and  section  descriptions,  we  used  this 
method  in  the  legal  descriptions  to  help 
landowners  identify  their  lands  in 
relationship  to  the  mapped  critical 
habitat  designation.  Further  description 
and  clarification  are  provided  in  the 
final  rule  through  better  descriptions  of 
mapped  habitat  units;  the  addition  of 
township,  range,  and  sections  on  the 
alkali  lakes  and  wetlands  maps;  the 
addition  of  UTM  coordinates  placed  in 
the  center  of  alkali  lakes  and  wetlands; 
and  better  location  descriptions  (i.e., 
bridge  names)  on  the  Platte  and 
Niobrara  Rivers. 

We  also  used  information  gathered 
diuing  the  public  comment  period  to 
more  accurately  define  the  written 
critical  habitat  boundaries.  We 
evaluated  this  new  information, 
especially  information  concerning  site 
locations  or  missing  locations,  and 
made  appropriate  changes.  We  also 
evaluated  new  data  from  the  2001 
International  Piping  Plover  Census  to 
further  document  occurrences  in 
different  areas. 

Despite  otu-  efforts  to  exclude  all  areas 
frt)m  critical  habitat  unit  boundaries 
that  do  not  contain  the  primary 
constituent  elements  for  the  piping 
plover,  it  is  not  practical  to  develop  unit 
boundaries  and  provide  maps  and  legal 
descriptions  that  exclude  all  developed 
areas  such  as  towns,  housing 
developments,  or  other  developed  lands 
unlikely  to  provide  for  the  piping 
plover.  We  defined  critical  habitat  unit 
boundaries  as  specific  as  practical  given 
the  time  constraints  imposed  by  the 
Court,  workforce  and  time  limitations, 
the  absence  of  detailed  Geographic 
Information  System  coverage  in  all  areas 
and  the  dynamic  nature  of  piping  plover 
habitat.  However,  some  areas  not 
essential  to  conservation  of  piping 
plovers  were  included  within  critical 
habitat  boundaries  but  they  are  not 
critical  habitat. 

However,  developed  areas  such  as 
main  stem  dam  structures,  buildings, 
marinas,  paved  areas,  boat  ramps,  piers, 
bridges,  bank  stabilization  and 
breakwater  structures,  regularly  row 
cropped  or  plowed  agricultural  areas, 
mines,  roads  and  other  lands  included 
in  the  textural  description  [e.g.,  high 
bank  bluffs  along  Missouri  River 
reservoirs)  which  do  not  contain  the 


primary  constituent  elements  are  not 
being  designated  as  critical  habitat. 

Most  important,  the  habitats  used  by 
the  piping  plover  in  the  northern  Great 
Plains,  as  explained  in  this  rule,  are 
highly  dynamic.  By  using  a  coarser 
approach  to  the  mapping  effort  and 
refining  the  critical  habitat  boundaries 
by  describing  those  habitat  features 
(primary  constituent  elements)  essential 
to  the  plover's  life-historj'  requirements, 
critical  habitat  designation  will 
acconunodate  the  dynamic  nature  of  the 
habitat  changing  through  time  as 
primary  constituent  elements  form  in 
one  area  while  disappearing  in  another. 
We  believe  this  approach  is  the  only 
scientifically  credible  way  to  ensure  the 
critical  habitat  designation  reflects  the 
species  habitat's  naturally  ephemeral 
character. 

All  maps  are  footnoted  with  the 
following  clarifying  statement,  "Critical 
habitat  is  designated  only  in  areas 
where  the  primary  constituent  elements 
are  present."  This  statement  reinforces 
our  regulations  at  50  CFR  17.94(c), 
which  indicate  critical  habitat  focuses 
only  on  the  biological  and  physical 
constituent  elements  within  the  defined 
area  of  critical  habitat. 

In  regard  to  the  presence  or  absence 
of  piping  plovers  in  designated  areas, 
we  reviewed  all  the  available  survey 
data  since  the  mid-1980s  when  the 
species  was  listed.  Because  piping  ■ 
plover  breeding  habitats  are  highly 
variable,  use  of  these  areas  by  piping 
plovers  also  is  highly  variable.  Both  the 
definition  of  critical  habitat  in  the 
Endangered  Species  Act  and  the 
implementing  regulations  indicate  that 
critical  habitat  is  a  specific  geographic 
area(s)  that  is  essential  for  the 
conservation  of  a  threatened  or 
endangered  species  and  that  may 
require  special  management.  The  term 
"conservation"  is  defined  under  section 
3(3)  of  the  Endangered  Species  Act  as 
the  measures  necessary  to  bring  a 
species  to  the  point  that  its  protection 
luider  the  Endangered  Species  Act  is  no 
longer  necessary.  The  northern  Great 
Plains  breeding  populations  of  piping 
plovers  ciurent  site  distribution  from  a 
range  perspective  is  adequate  to  achieve 
recovery  but  piping  plover  numbers  are 
not  adequate  to  achieve  recovery. 
However,  areas  designated  contain 
enough  of  the  primary  constituent 
elements  to  ensure  the  recovery  of  the 
species  can  be  met  within  the  broad 
delineated  areas.  Despite  the  presence  of 
plovers,  areas  were  excluded  from 
designation  based  on  one  or  more  of  the 
following — (1)  a  management  plan 
exists  for  those  areas  that  would  ensure 
the  species  conservation;  (2)  areas  we 
could  not  determine  whether  the  sites 


Federal  Regi«ter/Vol.  67,  No.  176 /Wednesday,  September  11,  2002/Rules  and  Regulations     57659 


57658     Federal  Register / Vol.  67,  No.  176 /Wednesday,  September  11,  2002/Rules  and  Regulations 


were  a  sink  {i.e.,  areas  that  attract  birds 
but  do  not  contribute  to  population 
productivity)  or  source  for  population 
growth  (Kansas  River  and  Colorado 
Reservoirs);  (3)  areas  where  previous 
breeding  was  considered  an  anomaly 
and  insignificant  to  the  species 
conservation  [e.g.,  parking  lots  and 
roads);  (4)  areas  that  could  not  support 
plovers  in  the  long  term  [e.g.,  sites  with 
limited  history  or  minimal  potential 
because  of  their  temporary  nature;  this 
includes  fly-ash  pits  and  sandpits);  and 
(5)  areas  consistently  surveyed  but  did 
not  have  more  than  1  year  of  nesting 
[e.g.,  some  alkali  wetlands). 

We  also  conducted  additional 
evaluation  of  the  selection  criteria  used 
for  designation  of  alkali  wetlands  in 
North  Dakota  and  Montana.  We 
included  an  area  in  the  proposed  critical 
habitat  designation  if  data  showed  birds 
at  sites  in  2  out  of  10  years.  The  10-year 
period  was  chosen  because  in  the 
northern  Great  Plains  most  10-year 
periods  encompass  both  wet  and  dry 
cycles.  These  cycles  are  the  basis  for  the 
djmamic  natiire  of  prairie  alkali  lakes 
and  wetlands,  and  the  resulting  shift  in 
use  by  piping  plovers  from  1  year  to  the 
next  and  to  different  habitat  types.  The 
critical  habitat  criteria  were  designed  to 
reflect  the  dynamic  nature  of  water 
regimes  in  alkali  lakes  and  wetlands 
that  provide  suitable  shoreline  habitat. 
The  2-year  period  was  chosen  because 
it  demonstrated  a  consistent  pattern  of 
use  by  breeding  piping  plovers  over  a 
10-year  period.  We  also  had  supporting 
data  that  most  of  the  sites  used  by 
breeding  piping  plovers  also  were  used 
as  nesting,  foraging,  and/ or  brood 
rearing  habitat.  Sites  where  plovers 
were  observed  in  only  1  year  generally 
had  few  birds  and  no  records  of  nesting. 
Further,  this  criteria  is  consistent  with 
criteria  established  for  identifying 
habitat  in  Miimesota  on  the  Lake  of  the 
Woods. 

Our  review  of  the  data  foimd  plover 
use  of  alkali  wetlands  is  evenly 
distributed  among  the  number  of  years 
birds  were  observed  at  a  site.  Thus 
plover  use  on  alkali  lakes  breeding 
grounds  is  not  standard  and  reflects  the 
natural  variation  of  the  northern  Great 
Plains  ecosystem.  Our  review  also 
indicated  we  did  not  apply  the  alkali 
lakes  criteria  consistently  during  our 
initial  review  for  the  proposed  rule.  For 
example,  several  sites  were  proposed  as 
critical  habitat  that  do  not  meet  the 
criteria.  This  sites  have  been  eliminated 
from  the  final  critical  habitat 
designation.  Also,  our  habitat  mapping 
criteria  was  further  refined  and  are 
reflected  in  this  final  rule. 

(IB)  Comment — Designating  critical 
habitat  for  the  piping  plover  will  result 


in  such  high  public  animosity  that  the 
designation  will  cause  more  harm  to  the 
species  than  benefit. 

Response — We  agree  that  public 
support  is  a  vital  component  of 
protection  of  federally  listed  species  and 
their  habitat,  but,  by  statute  and  court 
order,  we  must  designate  critical 
habitat.  We  believe  most  concerns  are 
based  on  misunderstanding  of  critical 
habitat.  To  clear  up  these 
misimderstanding  and  to  increase 
public  support  for  piping  plovers,  we 
expanded  out  outreach  programs  to 
address  those  issues. 

(IC)  Comment — Many  expressed 
general  concerns  about  the  lack  of  data 
to  support  the  proposed  designation  of 
critical  habitat,  making  the  proposed 
rule  seem  arbitrary. 

Response — In  accordance  with  section 
3(5)(A)(i)  of  the  Endangered  Species  Act 
and  regulations  at  50  CFR  424.12,  we 
based  this  critical  habitat  determination 
on  the  best  scientific  and  commercial 
data  available  at  the  time  of  designation. 
The  designation  identifies  areas 
essential  to  the  conservation  of  the 
species.  As  discussed  below,  peer 
reviewers  concxirred  that  the  most 
current  biological  information  was  used 
for  the  designation. 

The  data  upon  which  the  designation 
was  made  is  available  for  review  at  the 
South  Dakota  Ecological  Services  Field 
Office  (see  ADDRESSES  section). 

(ID)  Comment — There  were  many 
comments  about  unoccupied  habitat 
being  designated  as  critical  habitat  on 
the  Platte  River.  Specifically,  some  were 
opposed  to  the  blanket  coverage  of  the 
Platte  River,  and  recommended  that 
only  colony  sites  be  identified. 

Response — Based  on  comments 
received  both  from  commenters  and 
peer  reviewers,  adjustments  have  been 
made.  The  Platte  River  unit  now 
extends  from  near  the  town  of  Lexington 
to  Plattsmouth.  In  the  proposed  rule  the 
Platte  River  reach  started  from  near  the 
town  of  Cozad.  This  change  shortens  the 
Platte  River  reach  by  14  mi.  Habitats 
used  by  the  piping  plover  in  the 
northern  Great  Plains  are  highly 
dynamic.  Designating  such  a  long  reach 
of  the  Platte  River  is  necessary  because 
of  the  highly  ephemeral  natiire  of 
shifting  sandbars  and  river  channels. 
Because  habitats  shifts,  nesting  does  not 
always  occur  in  the  same  location  year 
after  year.  Birds  may  relocate  within  a 
given  nesting  season,  and  will  utilize  a 
variety  of  habitats  dvuing  the  coiu^e  of 
the  nesting  season.  The  concept  of 
critical  habitat  is  to  identify  critical 
portions  of  the  functioning  habitat  as  a 
whole  rather  than  individual  Augments 
which  do  not  function  as  a  whole. 
Therefore,  our  approach  has  identified 


larger  areas,  portions  of  which  have  the 
potential  to  support  nesting  and 
foraging  in  any  given  year.  This 
approach  vfill  accommodate  the 
dynamic  nature  of  the  habitat.  The 
extent  of  actual  critical  habitat  within 
the  broad  area  is  further  defined  and 
limited  by  the  primary  constituent 
elements.  We  believe  this  approach  is 
the  only  scientifically  credible  way  to 
ensure  that  the  critical  habitat 
designation  reflects  the  plovers' 
naturally  ephemeral  habitat. 

(IE)  Comment — One  conunenter 
stated  that  in  the  Service's  attempt  to 
identify  site  specific  areas,  we 
overlooked  the  larger  picture  of  areas 
essential  to  the  conservation  of  the 
species.  In  effect  this  commenter 
believes  that  areas  were  excluded  from 
critical  habitat  because  of  a  narrow 
focus  of  the  primary  constituent 
elements  that  falls  to  address  the 
"dynamic  natiire  of  the  habitat." 

Response — ^The  Service  disagrees  that 
our  focus  on  habitat  is  narrow.  The 
"dynamic  nature"  of  piping  plover 
critical  habitats  was  considered  in  the 
proposed  rule.  However,  changes  have 
been  made  in  the  final  rule  to  use  the 
"dynamic  ecological  process"  that 
create  and  maintain  habitat  as  an 
overriding  primary  constituent  element 
that  must  be  present  at  all  sites.  These 
processes  develop  a  mosaic  of  habitats 
that  provide  the  essential  combination 
of  prey,  forage,  nesting,  brooding  and 
chick-rearing  for  the  long  term.  Without 
these  dynamic  processes,  sites  would 
not  be  able  to  develop  and  support  the 
other  constituent  elements. 

(IF)  Comment — ^Piping  plover  habitat 
has  increased  since  historic  times,  why 
put  on  added  restrictions? 

Response — ^The  historic  and  current 
record  for  the  piping  plover  indicates 
the  range  of  the  piping  plover  may  have 
slighlty  expanded  as  birds  have 
pioneered  new  sites,  but  the  amount  of 
habitat  has  significantly  decreased. 
However,  biologists  are  not  certain  the 
new  site  locations  are  range  expansions 
as  the  historic  record  for  this  species  is 
limited.  Habitat  loss  was  one  of  the 
primary  reasons  for  listing  the  piping 
plover  and  is  most  apparent  on  our  river 
systems.  Many  of  the  river  systems  that 
were  historically  occupied  by  piping 
plovers  have  been  altered  resulting  in 
significant  decline  in  the  acreage  of 
sparsely  vegetated  sandbar  nesting 
habitat.  Some  documentation  of  the 
historic  record  is  in  the  background 
section  of  this  final  rule.  Additional 
historic  information  that  formed  the 
basis  for  this  critical  habitat  designation 
is  available  in  our  files  at  the  South 
Dakota  Ecological  Services  Field  Office 
(see  ADDRESSES  section). 
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(IG)  Coniment— One  commenter 
suggested  identifying  instream  flow 
requirements  in  the  primary  constituent 
elements  specifically  as  they  relate  to 
riverine  habitats. 

Response— Vie  did  not  identify 
specific  instream  flows  in  the  primary 
constituent  elements  because  of  the 
complexity  of  identifying  the  specific 
instream  flow  needed  for  each  river 
system,  and  that  instream  flow 
requirements  should  be  adaptive,  not 
codified  as  a  rule.  Instream  flow  needs 
would  have  to  change  as  the  nature  and 
the  character  of  the  channel  changes 
with  time,  accounting  for  climate 
seasonality  and  changes.  Identifications 
of  such  instream  needs  are  better  settled 
on  a  location  by  location  basis. 
However,  we  do  consider  instream 
flows  as  a  component  of  the  dynamic 
ecological  processes  that  occur  in  all 
piping  plover  habitats  and  as  an 
overriding  primary  constituent  element. 
Riverine  habitats  are  maintained  by 
dynamic  processes  of  continuous  bank 
erosion  and  deposition  that  constantly 
reshape  the  channel  and  create 
unvegetated  sandbars  and  islands. 
These  dynamic  processes  rely  on 
instream  flows  in  riverine  systems. 
Therefore,  instream  flows  are  part  of  the 
primary  constituent  elements. 

(IH)  Comment— The  Great  Lakes  and 
Northern  Great  Plains  Recovery  Plan  is 
not  a  final  document  and  should  not  be 
referenced. 

flespoiise— The  Great  Lakes  and 
Northern  Great  Plains  Recovery  Plan 
was  finalized  in  1988.  A  1994  revised 
draft  plan  with  updated  information  on 
the  species  was  distributed  for  public 
comment.  Subsequently,  we  decided 
that  the  recovery  of  these  two  inland 
populations  would  benefit  bom  separate 
recovery  plans.  Although  individual 
recovery  plans  are  in  development  for 
these  two  populations,  they  have  not 
been  completed.  The  1994  revised  draft 
plan  and  out  current  workings  on  a  new 
plan  contain  the  best  information 
available.  We  are  required  to  include  the 
most  ciirrent  scientific  and  commercial 
information  when  designating  critical 
habitat.  Therefore,  we  believe  it  is 
important  to  use  the  best  available 
information  regardless  of  whether  a 
final  recovery  plan  has  been  approved. 

(ll)  Conmient— The  majority  of  the 
critical  habitat  proposed  for  designation 
is  unsuitable  for  the  plover  and  contains 
no  primary  constituent  elements. 

Response — ^We  do  not  agree.  The 
primary  constituent  elements  are 
defined  at  50  CFR  424.12(b)  as 
"principal  biological  or  physical 
constituent  elements  within  the  defined 
area  that  are  essential  to  conservation  of 
the  species."  Primary  constituent 


elements  may  include  but  are  not 
limited  to  "roost  sites,  nesting  grounds, 
spawning  sites,  feeding  sites,  seasonal 
wetland  or  dryland,  water  quality  or 
quantity,  host  species  or  plant 
pollinator,  geological  formation, 
vegetation  type,  tide,  and  specific  soil 
types"  (50  CFR  424.12(b)).  However,  we 
have  modified  the  primary  constituent 
elements  in  this  final  nde  to  provide 
better  understanding.  The  sites  selected 
for  critical  habitat  are  suitable  for  piping 
plovers  and  have  the  primary 
constituent  elements. 

(Ij)  Comment — You  cannot  define 
critical  habitat  by  using  ephemeral 
reference  points. 

Response — ^We  agree,  critical  habitat 
must  be  defined  by  specific  limits  using 
reference  points  and  lines  as  foimd  on 
standard  topographic  maps  of  the  area. 
We  have  done  this  using  river  miles, 
township,  range,  and  section,  and  UTM 
coordinates  depending  on  the  different 
habitat  types.  In  fact  the  designations  as 
mapped  are  inclusive  because  we  could 
not  designate  ephemeral  reference 
points  like  sandbars. 

(IK)  Comment— Designation  of  piping 
plover  critical  habitat  ignores  the 
requirement  that  the  Service  limit  the 
geographic  scope  of  the  designation. 
The  Service  must  designate  with 
precision  or  violate  applicable  law. 
Response — ^We  have  limited  the 
geographic  scope  to  include  only 
occupied  areas  within  the  present  range 
of  the  species.  Furthermore,  we  believe 
we  have  designated  within  as  precise  a 
manner  as  possible  within  the  law  and 
given  the  ephemeral  nature  of  piping 
plover  critical  habitat  and  time 
constraints  by  the  court. 

(IL)  Comment— Dynamic  "processes" 
cannot  be  primary  element  elements. 

Response — We  disagree.  The  dynamic 
ecological  processes  are  essential  to  the 
conservation  of  the  piping  plover.  These 
processes  are  the  basis  for  the  formation 
of  plover  habitat.  When  considering 
critical  habitat,  we  are  to  focus  on  the 
principal  and  physical  constituent 
elements  that  are  essential  to  the 
conservation  of  the  species.  A  list  of 
primary  constituent  elements  is 
included  at  50  CFR  424.12(b).  This  list 
is  noted  in  the  regiUations  as  not  being 
inclusive  and  includes  the  example  of 
"tide"  as  a  primary  constituent  element. 
Tides  are  an  ecological  process.  While  it 
is  not  the  process  as  we  define  it  here 
as  a  primary  constituent  element  for  the 
piping  plover  it  does  establish  within 
the  regulation  that  processes  can  be 
included  as  primary  constituent 
elements.  In  the  final  rule,  we  have 
clarified  the  discussion  of  the  primary 
constituent  elements. 


(IM)  Comment— The  Service  has 
failed  to  provide  any  evidence  that  any 
given  reach  of  the  rivers  with  potential 
habitat  will  ever  become  suitable  for 
nesting,  e.g.,  does  not  contain  the 
physical  or  biological  features  for  the 
conservation  of  the  species. 

Response — The  Service  has 
documented  nesting  for  piping  plovers 
on  sandbars  in  all  rivers  designated  as 
critical  habitat.  We  did  not  break  each 
river  up  by  reach  except  for  the 
Missouri  River  which  has  a  series  of 
river  and  reservoir  habitats.  We 
acknowledge  that  not  all  areas  in  the 
designated  stretches  of  river  will  have 
nesting  piping  plovers  every  year. 
Riverine  habitats  are  maintained  by 
dynamic  processes  of  continuous  bank 
erosion  and  deposition  that  constantly 
reshape  the  channel  and  create 
imvegetated  sandbars  and  islands.  In 
flood  years  sandbars  are  eroded  and 
created  at  higher  levels.  In  drier  years 
some  sandbars  are  lower  in  elevation 
and  subject  to  rain  events  while  higher 
sandbars  become  vegetated. 

We  acknowledge  tne  commenter' s 
concerns  particularly  for  the  central 
Platte  River.  The  central  Platte  River  is 
presently  characterized  by  high 
elevation  sandbars  that  are 
characterized  by  woody  vegetation  and 
low  elevation  sparsely  vegetated 
sandbars  that  are  subject  to  seasonal 
flooding  while  the  other  Platte  River 
habitats  more  often  have  sandbars  of 
elevation  that  can  survive  localized 
flooding  events.  Therefore,  at  this  time 
plover  habitats  on  other  sections  of  the 
Platte  River  may  supply  more  reliable 
nesting  habitat  for  piping  plovers. 
Nonetheless,  birds  continue  to  be 
attracted  to  sandbars  in  the  central 
Platte  River  despite  their  having  been 
unsuccessful  in  much  of  the  past  10 
years.  Plovers  have  been  recorded  on 
the  central  Platte  River  in  all 
International  Piping  Plover  Censuses 
(1991, 1996,  and  2001)  and  in  survey 
years  between  and  before  the  census 
(1982-2001). 

Again  the  dynamic  natiu«  of  the 
nor&em  Great  Plains  is  such  that 
habitats  may  be  better  in  one  place  for 
a  few  years  and  inferior  the  next  few 
years.  Ten  years  is  not  a  significant 
period  of  time  on  the  northern  Great 
Plains  when  considering  wet  and  dry 
cycles.  Based  on  experiences  in  other 
prairie  rivers  with  sandbar  habitat  [eg., 
Missouri  River  1996-1997  (Pavelka 
2002),  central  Platte  River  1980.  1983, 
1984  (Service  2002)  and  Lower  Platte 
River  1983,  1984,  1990  (Sidle  et  al. 
1992),  and  1993)  we  believe  that  flood 
or  flow  events  will  occur  on  the  central 
Platte  that  will  encourage  the 
movement,  migration  and  building  up  of 
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sandbars  so  that  nesting  habitat  for 
piping  plovers  will  again  be  created.  We 
also  have  consulted  with  hydrologists 
and  sedimentologists  who  have 
concurred  that  peak  flows  that  create 
sandbars/islands  will  again  occur  on  the 
central  Platte  (P.  Murphy  and  D. 
Anderson  pers.  conun.  2002). 

It  also  is  prudent  to  include  a 
contiguous  stretch  of  rivers  to 
accommodate  the  dynamic  nature  of  the 
habitat,  changing  through  time  as  the 
habitat  featiues  (primary  constituent 
elements  sparsely  vegetated  channel 
sandbars,  semd  and  gravel  beaches  on 
islands,  temporary  pools  on  sandbars 
and  islands,  the  interface  with  the  river 
and  the  dynamic  processes  that  create 
these  features)  form  in  one  area  while 
disappearing  in  another.  We  believe  this 
is  the  only  scientifically  credible  way  to 
ensure  that  critical  habitat  designation 
is  compatible  with  the  species'  habitats' 
naturally  ephemeral  character. 

(IN)  Comment — The  Service  does  not 
describe  the  relative  potential  of  a  given 
reach's  potential  for  suitability  and  this 
commenter  questions  whether  river 
reaches  are  currently  capable  of  the 
formation  of  sand  bars  and  islands. 

Response — The  Service  has  records 
on  file  dociunenting  piping  plover  use 
on  rivers.  A  review  of  this  data  on  rivers 
shows  that  nesting  locations  on  rivers 
can  change.  Over  the  years  the 
dynamics  of  rivers  has  been 
dociunented  in  detail  (Leopold  1992). 
However,  the  integration  of  river 
dynamics  and  piping  plover  habitat 
suitability  has  only  been  touched  on  by 
researchers.  The  Corps  is  currently 
conducting  research  on  the  Missouri 
River  to  track  sandbar  habitats  in 
relation  to  flows.  Over  the  years  several 
studies  have  been  completed  on  the 
Platte  and  Niobrara  Rivers  to  look  at 
sandbar  habitats  (Peake  et  al.  1985, 
Ziewitz.  Sidle,  and  Dinan  1992,  Sidle, 
Carlson,  Kirsch,  and  Dinan  1993,  Lingle 
1993,  Adolf  1998).  Unfortunately,  we 
have  insufficient  knowledge  of  the 
characteristics  of  most  rivers  and  the 
effects  of  CHir  actions  over  the  years  that 
alter  their  form  and  function.  "Therefore, 
predicting  habitat  suitability  speciflcally 
would  be  a  task  beyond  this  critical 
habitat  designation  process.  However, 
we  do  know  enough  about  the  rivers 
designated  that  there  is  a  history  of 
piping  plovers  nesting  on  sandbar 
habitats  on  these  rivers  and  that  they 
will  continue  to  do  so,  so  long  as  river 
dynamics  continue.  As  noted  in  the 
previous  response  we  believe  the 
dynamic  nature  of  piping  plover 
habitats  on  rivers  and  the  importance  of 
these  dynamic  processes  will  be 
essential  to  the  conservation  and 
recovery  of  this  species. 


(lO)  Comment — The  rationale  for 
excluding  the  portion  of  the  Missouri 
River  from  Ft.  Peck  Dam  to  the  Milk 
River  could  be  applied  to  the  central 
Platte  River. 

Response — We  do  not  agree.  Piping 
plovers  have  not  been  documented 
since  listing  in  the  reach  of  the  Missouri 
River  from  Ft.  Peck  Dam  to  the  Milk 
River.  Additionally,  the  aggradation 
problem  is  severe  in  this  reach  and 
sandbars  do  not  occur.  However,  in  the 
central  Platte  piping  plovers  continue  to 
be  documented  and  sandbars  are 
present. 

(IP)  Comment — Absence  of  historic 
information  makes  it  impossible  for  the 
Service  to  determine  what  if  any  habitat 
meets  the  definition  of  critical  habitat. 

Response — We  do  not  agree.  "Critical 
habitat  means  (1)  the  specific  areas 
within  the  geographical  area  currently 
occupied  by  a  species,  at  the  time  it  is 
listed  in  accordance  with  the 
Endangered  Species  Act,  on  which  are 
found  those  physical  or  biological 
features  (i)  essential  to  the  conservation 
of  the  species  and  (ii)  that  may  require 
special  management  considerations  or 
protection,"  (50  CFR  424.02  (d)).  All  of 
the  areas  designated  meet  this 
definition.  Furthermore,  historic 
information  is  available  on  the  piping 
plover  that  provides  us  a  good  picture 
of  the  historic  range  of  this  species. 
Historic  information  can  be  found  in  the 
Geographic  Range  section  of  this  rule  or 
in  the  Recovery  Plan  (  Service  1988). 

(iQj  Comment — The  Service  failed  to 
include  a  summary  of  what  distribution 
and  abundance  data  it  did  consider;  this 
should  be  included  in  the  final  rule. 

Response — Different  aspects  of  the 
piping  plover's  population  dynamics  are 
discussed  but  we  do  not  believe  that 
this  nde  provides  a  forum  or  location 
for  specific  distribution  and  abundance 
data.  Distribution  is  covered  in  the 
"Geographic  Range"  section  and 
abundance  data  is  referred  to  by 
reference.  Abundance  data  used  in  our 
review  is  on  file  and  is  available  from 
the  South  Dakota  Ecological  Services 
Field  Office  (see  ADDRESSES  section). 
.  (IR)  Comment — The  Service  should 
provide  relevant  data  regarding  the 
magnitude  and  frequency  of  flow 
necessary  to  create  and  destroy  habitat, 
and  regarding  any  other  factor  which 
can  influence  the  primary  constituent 
elements. 

Response — It  is  not  within  the  scope 
of  critical  habitat  designation  for  us  to 
determine  the  magnitude  and  frequency 
of  flows  on  each  river  that  affects  the 
primary  constituent  elements.  However, 
we  do  consider  the  dynamic  ecological 
processes  that  occur  in  all  piping  plover 
habitats  as  an  overriding  primary 


constituent  element.  Riverine  habitats 
are  maintained  by  dynamic  processes  of 
continuous  bank  erosion  and  deposition 
that  constantly  reshape  the  channel  and 
create  unvegetated  sandbars  and 
islands.  These  dynamic  processes  rely 
on  instream  flows  in  riverine  systems. 
Therefore,  we  have  considered  instream 
flows  as  part  of  the  primary  constituent 
elements.  We  have  worked  with 
cooperative  parties  on  the  Platte  and 
Missouri  Rivers  to  identify  based  on  the 
best  available  information  what  the 
starting  point  of  managing  flows  might 
be  on  those  systems  through  section  7 
consultations  on  Federal  projects 
affecting  those  rivers.  However,  the 
dynamic  nature  of  rivers  would 
potentially  require  periodic  adaptive 
revisions  of  flows  to  reflect  changes  in 
habitat  conditions  thus  effectively 
making  the  designation  of  permanent 
specific  flows  impossible. 

(1 S)  Comment — Plovers  were  not  in 
the  Dakotas  until  recent  years. 

Response — While  it  is  true  that 
historic  data  on  the  distribution  of  the 
northern  Great  Plains  is  somewhat 
scarce  there  is  a  historic  record  for  the 
piping  plover  in  the  Dakotas  that  does 
not  agree  with  the  commenter.  The  first 
exploration  of  the  Missouri  River,  the 
Lewis  and  Clark  expedition  passed  up 
the  river  in  1804  and  1805  and 
journeyed  back  down  the  river  in  1806 
on  their  retimi  to  St.  Louis.  On 
September  21, 1804,  the  expedition 
reached  the  Big  Bend  of  the  Missouri 
River  (now  beneath  the  waters  of  Lake 
Sharpe]  in  present  day.  central  South 
Dakota.  On  that  date  William  Clark 
wrote,"*  *  *  we  observed  an  immense 
number  of  Plover  of  Different  kind 
Collecting  and  taking  flight  Southerly 
*  *  *"  (Moulton  1987).  Visher  (1911) 
also  reported  the  piping  plover  in 
Harding  County,  South  Dakota,  on  the 
North  Dakota  border.  Piping  plovers 
have  been  reported  from  South  Dakota 
in  subsequent  decades  since  the  earliest 
sightings  (South  Dakota  Ornithologists 
Union  1991). 

In  North  Dakota  piping  plovers  were 
observed  breeding  as  early  as  1898  on 
Devils  Lake  (Rolfe  1899).  Breeding 
continued  to  be  identified  in  the  1960s 
(Stewart  1 975)  and  has  been 
docimiented  in  25  North  Dakota 
counties  (Stewart  1975  and  Service 
1988). 

(1 T)  Comment — The  Service  has 
incorrectly  interpreted  "occupied." 

Response — We  do  not  agree.  The 
definition  of  critical  habitat  states  that 
critical  habitat  may  be  designated 
within  geographic  areas  occupied  by  a 
species  at  the  time  of  listing  or  specific 
areas  outside  the  geographic  area 
occupied  by  a  species  at  the  time  it  was 
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listed.  In  this  designation  all  areas  are 
considered  occupied.  The  difficulty  of 
understanding  occupation  may  be 
because  of  a  myopic  view  of  occupation. 
Piping  plovers  on  the  northern  Great 
Plains  are  not  unique  in  that  many 
species  on  the  northern  Great  Plains 
depend  on  ephemeral  yet  stable 
habitats.  For  example  sandbar/island 
complexes  on  rivers  are  ephemeral  but 
the  river  is  stable.  The  nature  of 
defining  an  area  of  critical  habitat  as 
occupied  means  that  the  species  is 
knovra  to  be  present  in  the  critical 
habitat  area.  In  the  example  the  river 
segment  of  the  designated  critical 
habitat  would  be  considered  occupied 
when  birds  were  using  sandbars 
anywhere  in  the  reach. 

(1 U)  Comment— The  Service  caimot 
designate  all  areas  which  may  be 
occupied  by  a  species. 

Response — We  disagree.  We  did  not 
list  all  occupied  areas  although  it  is 
allowed  by  regulation.  Critical  habitat 
means  "(1)  the  specific  areas  within  the 
geographical  area  currently  occupied  by 
a  species,  at  the  time  it  is  listed  in 
accordance  with  the  Endangered 
Species  Act,  on  which  are  found  those 
physical  or  biological  features  (i) 
essential  to  the  conservation  of  the 
species  and  (ii)  that  may  require  special 
management  considerations  or 
protection,  and  (2)  specific  areas  outside 
the  geographical  area  occupied  by  a 
species  at  the  time  it  is  listed  upon  a 
determination  of  the  Secretary  that  such 
areas  are  essential  for  the  conservation 
of  the  species"  (50  CFR  424.02  (d)). 
Areas  considered  but  not  designated 
included  areas  that — (1)  had  a  specific 
management  plan  for  the  conservation 
of  the  species  [e.g.,  Lake  McConaughy); 
(2)  areas  we  could  not  determine 
whether  the  sites  were  a  sink  (i.e.,  areas 
that  attract  birds  but  do  not  contribute 
to  population  productivity)  or  source  for 
population  growth  (Kansas  River  and 
Colorado  Reservoirs);  (3)  areas  where 
previous  breeding  was  considered  an 
anomaly  and  insignificant  to  the  species 
conservation  [e.g.,  parking  lots  and 
roads);  (4)  areas  that  could  not  support 
plovers  in  the  long  term  {e.g.,  sites  with 
limited  history  and/or  minimal 
potential  because  of  its  temporary 
natiuB;  this  includes  fly-ash  pits  and 
sandpits);  and  (5)  areas  consistently 
surveyed  but  did  not  have  more  than  1 
year  of  nesting  (e.g.,  some  alkali 
wetlands). 

(1 V)  Comments— Potentially 
numerous  areas  of  piping  plover  critical 
habitat  were  unlawfully  excluded. 

Response — We  disagree.  Areas 
considered  but  not  designated  included 
areas  that  had  a  specific  management 
plan  for  the  conservation  of  the  species 


(e.g.,  Lake  McConaughy),  areas  we  could 
not  determine  whether  the  sites  were  a 
sink  (artificially  draws  birds  in  but  they 
fail  to  reproduce  resulting  in  potential 
declines  in  population)  or  soiu-ce 
(productivity  contributes  to  population 
growth)  for  population  growth  (Kansas 
River  and  Colorado  Reservoirs 
(Colorado  also  imder  State  recovery  and 
management  plan)),  areas  where 
previous  breeding  was  considered  an 
anomaly  (e.g.,  parking  lots  and  roads), 
areas  that  could  not  support  plovers  in 
the  long  term  (e.g.,  fly-ash  pits  and 
sandpits),  and  areas  consistently 
surveyed  but  did  not  have  more  than  1 
year  of  nesting  (e.g.,  some  alkali 
wetlands). 

(1 W)  Comment — There  is  a  concern 
that  piping  plover  critical  habitat 
designation  is  not  being  done  with 
sound  science. 

Response — Sound  science  was  used  to 
designate  critical  habitat.  Our  biologists 
reviewed  the  available  scientific 
literature,  conferred  with  local,  regional 
scientists,  researchers,  and  State  and 
Tribal  Game  and  Fish  Agencies.  The 
proposed  rule  was  peer  reviewed  by 
scientists  familiar  with  the  species  and 
its  habitat.  Many  of  the  comments  were 
favorable  to  the  content  of  the  proposed 
rule  and  modifications  were  made 
where  necessary  in  line  with  the  peer 
reviewers  and  other  commenters. 

(IX)  Comment — Lake  Sharpe  on  the 
Missouri  River  should  be  proposed  as 
critical  habitat. 

Response — This  comment  from  the 
Lower  Brule  Sioux  Tribe  reflects  a 
concern  by  the  Tribe  that  land  along  the 
Missouri  River  on  Lake  Sharpe  is  in 
need  of  special  management  if  the  Tribe 
is  ever  to  see  the  return  of  this  species 
to  their  reservation.  In  particular  the 
Tribe  refers  to  a  peninsula  adjacent  to 
their  land  and  within  the  Tribal 
reservation  boimdary.  We  cannot 
disagree  that  the  area  of  concern  by  the 
Tribe  on  Lake  Sharpe  is  an  area  in  need 
of  special  management  and  meets  the 
definition  of  critical  habitat. 
Unfortunately  because  we  caimot 
«  include  it  at  this  time  because  the 
public  was  not  given  opportuinity  to 
comment  since  Lake  Sharpe  was  not 
included  in  the  proposed  rule.  Because 
of  the  court-ordered  deadline,  we 
cannot  repropose  critical  habitat  at  this 
time  to  include  Lake  Sharpe.  However, 
we  would  like  to  include  it  later  in  an 
amendment  if  funding  allows. 

(1 Y)  Comment— The  proposed  critical 
habitat  is  not  in  their  primary  ran^e. 

Response — We  disagree.  Tne  cntical 
habitat  designation  does  consider  the 
primary  range  of  the  northern  Great 
Plains  piping  plover.  Apparently,  this 
commenter  was  confused  with 


references  to  piping  plovers  found  in 
other  populations  along  the  Atlantic 
Coast  and  Great  Lakes. 

(IZ)  Comment — The  proposed  critical 
habitat  area  includes  highways, 
farmsteads,  cities,  forested  areas,  etc., 
that  are  not  habitat  for  the  plover. 

Response — The  commenter  is  correct 
in  stating  that  highways,  farmsteads, 
cities,  forested  areas  etc.  are  not  habitat 
for  the  plover.  These  types  of  areas  may 
occur  within  the  critical  habitat 
boundary  but  were  excluded  in  the  area 
descriptions  and  by  the  lack  of  primary 
constituent  elements. 

Issue  2 — Policy  and  Regulations 

(2A)  Commen/.— Why  are  lands 
covered  by  management  plans  for  the 
piping  plover  included  in  the 
designated  critical  habitat  area.  Specific 
references  were  made  to  the  Platte  River 
Cooperative  Agreement,  the  NPS 
Management  Plans  on  the  Niobrara 
River,  the  John  Williams  Preser\'e  in 
North  Dakota,  and  the  National  Wildlife 
Refuge  lands  in  North  Dakota. 

Response — As  implied  by  these 
commenters,  areas  not  in  need  of  special 
management  do  not  meet  the  definition 
of  critical  habitat  and,  therefore,  are  not 
included  in  a  critical  habitat 
designation.  We  used  the  following 
three  criteria  to  determine  if  a 
management  plan  provides  adequate 
special  management  or  protection — (1) 
A  ciurent  plan  or  agreement  must  be 
complete  and  provide  sufficient 
conservation  benefit  specific  to  the 
species;  (2)  the  plan  must  provide 
assurances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  i.e.,  provide  for  periodic 
monitoring  and  provisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  under  the  plan  would  no 
longer  meet  the  definition  of  critical 
habitat. 

On  January  3,  2001,  the  Service's 
Region  6  Deputy  Regional  Director  sent 
letters  to  States,  Tribes,  Federal 
agencies,  non-governmental 
organizations,  and  others  involved  with 
the  management  of  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover,  informing  them  how  habitat 
management  plans  are  considered  when 
designating  critical  habitat.  The  Service 
letter  further  invited  entities  to  have 
sites  under  their  jurisdiction  with 
management  plans  to  be  submitted  for 
consideration  of  exclusion  during  the 
critical  habitat  designation  process.  The 
only  party  that  expressed  interest  in 
review  of  a  management  plan  for 
potential  exclusion  from  critical  habitat 
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was  the  Central  Nebraska  Public  Power 
and  Irrigation  District  (District).  The 
District  has  completed  a  conservation 
management  plan  to  satisfy  a  FERC  re- 
licensing  requirement.  The  "Land  and 
Shoreline  Management  Plan"  and  the 
"Management  Plan  for  Least  Terns  and 
Piping  Plovers  Nesting  on  the  Shore  of 
Lake  McConaughy"  are  being 
implemented  on  an  interim  basis  while 
awaiting  FERC  approval.  The  Plan 
meets  the  Service's  criteria  for 
conservation  plans  as  mentioned  above. 
Therefore,  despite  the  presence  of 
nesting  plovers,  this  site,  is  eligible  for 
exclusion  from  critical  habitat  on  the 
basis  of  having  conservation 
management  plans  that  specifically 
address  the  conservation  and  recovery 
of  the  piping  plover.  We  determined 
that  these  plans,  developed  in 
coordination  with  the  Nebraska  Game 
and  Parks  Commission  and  the  Service, 
were  consistent  with  piping  plover 
recovery  and  met  our  criteria  for 
exclusion  from  critical  habitat. 

We  received  no  other  information 
from  other  public  or  private  landowners 
requesting  review  of  land  management 
plans  for  consideration  of  exclusion 
bom  critical  habitat  designation. 
Therefore,  no  additional  lands  were 
excluded  based  on  "not  [being]  in  need 
of  special  management." 

The  Service  is  a  partner  in  the  Platte 
River  Cooperative  Agreement. 
Cooperative  Agreement  participants  are 
in  the  process  of  developing  a  basin- 
wide  Platte  River  Recovery 
Implementation  Program.  Habitat  goals 
and  flow  changes  will  likely  be  part  of 
any  final  plan  implemented  on  die 
Platte  River.  However,  presently,  there 
is  no  Platte  River  Recovery 
Implementation  Program.  We  cannot 
rely  on  something  that  is  not  in  place. 
Even  though  the  Platte  River 
Cooperative  Agreement  is  in  the  process 
of  developing  a  management  plan,  the 
geographic  scope  may  not  be  sufficient 
to  cover  all  the  proposed  habitat. 
Therefore,  this  plan  as  yet  does  not  meet 
our  three  criteria.  When  a  Platte  River 
Recovery  Implementation  Plan  is  in 
place,  we  can  reconsider  the  designation 
of  critical  habitat. 

The  NPS  in  O'Neill,  Nebraska,  which 
manages  the  Wild  and  Scenic  River  and 
Recreational  River  designations  on  the 
Niobrara  and  Missouri  Rivers,  sent  a 
letter  of  support  for  the  designation  on 
the  Niobrara  River  but  did  not  submit 
management  plans  for  consideration 
diiring  the  critical  habitat  designation 
process. 

The  Service  decided  not  to  seek 
exclusions  for  our  lands  in  the  critical 
habitat  designation  process.  We 
determined  that  the  success  of  piping 


plover  recovery  on  Service  and  private 
lands  was  intertwined  such  that  there 
would  be  no  recovery  benefit  nor 
regiUatory  relief  in  excluding  Service 
lands  from  the  critical  habitat 
designation.  The  Service  does  not 
intend  to  imdertake  any  management  on 
Service  lands  that  would  adversely 
affect  piping  plovers  or  their  critical 
habitat.  Therefore,  undergoing  formal 
section  7  consultation  is  unlikely.  The 
Service  intends  that  none  of  their 
management  actions  adversely  affect  a 
listed  species  nor  their  critical  habitat. 

(2B)  Comment — One  commenter 
questioned  the  manner  in  which  the 
Service  excluded  from  critical  habitat 
areas  covered  by  "current  management 
practices  or  plans,"  noting  that  these 
practices  or  plans  are  untested,  not 
based  on  the  Endangered  Species  Act  or 
drafted  with  the  primary  purpose  of 
avoiding  critical  habitat  designation. 
Reference  was  specifically  made  to  the 
Lake  McConaughy  plan. 

Response — The  "Land  and  Shoreline 
Management  Plan"  and  the 
"Management  Plan  for  Least  Terns  and 
Piping  Plovers  Nesting  on  the  Shore  of 
Lake  McConaughy"  has  been  in  the 
development  for  several  years.  Both 
plans  are  specific  to  the  plover  and  are 
being  implemented  on  an  interim  basis 
while  awaiting  FERC  approval.  The 
management  actions  are  actions  that 
have  proven  to  be  effective.  The  plans 
meet  the  Service's  criteria  for 
conservation  plans  as  mentioned  above. 
Therefore,  Lake  McConaughy,  is  eligible 
for  exclusion  bom  critical  habitat  on  the 
basis  of  conservation  management  plans 
that  specifically  address  conservation 
and  recovery  of  the  piping  plover. 

(2C)  Comment — Several  commenters 
contended  that  the  benefits  of  exclusion 
outweigh  the  biological  benefits  of 
critical  habitat. 

Response — Section  4(b)(2)  of  the  Act 
and  50  CFR  424.19  require  us  to 
consider  the  economic  impact,  and  any 
other  relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  any  area  frtim  critical 
habitat  if  we  determine  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  that  exclusion  will  lead  to 
extinction  of  the  species.  As  we  have 
determined  that  no  significant  adverse 
economic  effects  will  result  bom  this 
critical  habitat  designation,  we  have  not 
excluded  any  lands  based  on  economic 
impacts. 

(2D)  Comment — Many  requested  an 
extension  of  the  comment  period  for  the 
proposed  designation  primarily  to 
comment  on  the  Economic  Analysis 
completed. 


Response — Followring  publication  of 
the  proposed  critical  habitat  designation 
on  June  12,  2001,  we  opened  a  60-day 
public  comment  period  that  closed  on 
August  13,  2001,  held  five  public 
meetings  in  JiUy  2001,  and  conducted 
outreach  notifying  elected  officials, 
local  jurisdictions.  States,  Tribes, 
interest  groups,  and  private  land 
owners.  We  conducted  most  of  this 
outreach  through  legal  notices  in 
r^ional  newspapers,  telephone  calls, 
letters,  and  news  releases  mailed  to 
affected  elected  official,  local 
jiuisdictions,  and  interest  groups,  and 
publication  of  the  proposed 
determination  and  associated  materials 
on  oiu  internet  site.  We  published  a 
dociunent  in  the  Federal  Register  on 
December  28,  2001,  announcing  the 
availability  of  the  draft  Economic 
Analysis  and  reopening  the  comments 
period  until  January  28,  2002.  Because 
of  the  court-ordered  ten  month  time 
frame  for  completing  the  designation, 
we  were  not  able  to  extend  or  open  an 
additional  public  comment  period 
beyond  the  three  months  provided. 
Subsequently,  because  of  the  nimierous 
concerns  expressed  about  the  lack  of 
access  to  Service  internet  sites  and 
delays  due  to  the  Christmas/New  Year's 
holidays  the  Service  was  able  to  secure 
relief  from  the  court  ordered  March  15, 
2002,  and  got  the  publication  deadline 
postponed  until  August  19,  2002,  the 
deadline  for  final  rule  publication. 
Upon  receiving  relief  through  the 
courts,  the  Service  reopened  the 
comment  period  frtim  March  21,  2002, 
until  May  20,  2002. 

(2E)  Comment — Many  commenters 
referred  to  the  lack  of  an  Economic 
Analysis  which  made  it  impossible  to 
fully  evaluate  all  of  the  implications  of 
the  proposed  designation  and  draft 
Environmental  Assessment. 

Response — ^We  published  a  notice  in 
the  Federal  Register  on  December  28, 
2001,  annoimcing  the  availability  of  the 
Economic  Analysis  and  reopening  the 
comment  period  until  January  28,  2002, 
and  again  from  March  21,  2002,  until 
'May  20,  2002.  The  Service 
aclmowledges  that  the  Economic 
Analysis  was  delayed  by  workload 
issues  and  changes  that  needed  to  be 
made  according  to  a  10th  Circuit 
decision  (New  Mexico  Cattle  Growers 
Association  v.  U.S.  Fish  and  Wildlife 
Service,  248  F.3d  1277).  Additional 
changes  to  the  Economic  Analysis  were 
compiled  in  an  addendum  to  the 
Economic  Analysis.  This  addendiun 
addresses  comments  made  during  the 
comment  period. 

(2F)  Comment— There  was  a  question 
whether  there  were  sufficient  data  to 
designate  critical  habitat  or  to  accurately 
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evaluate,  the  social,  environmental,  and 
economic  impacts  associated  with  the 
designation  as  required  by  the  National 
Environmental  Policy  Act  (NEPA). 

Response — La  accordance  with  section 
3(5)(A)(i)  of  the  Endangered  Species  Act 
and  regulations  at  50  CFR  424.12,  we 
are  basing  this  critical  habitat 
determination  on  the  best  scientific  and 
commercial  data  available  at  the  time  of 
designation.  The  designation  indicates 
areas  we  believe  are  essential  to 
conservation  of  the  species.  The  data 
used  in  making  this  designation  is 
available  at  the  South  Ddcota  Ecological 
Services  Field  Office  (see  ADDRESSES 
section). 

The  Service  prepared  a  draft 
Environmental  Assessment  and  a  notice 
of  availability  was  published  in  the 
Federal  Register  Jiily  6,  2001,  opening 
a  comment  period  until  August  13, 
2001.  A  final  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact  have  been  prepared 
with  this  final  rule.  All  impacts  from 
critical  habitat  designation  are  expected 
to  be  indirect,  as  critical  habitat 
designation  does  not  in  itself  directly 
residt  in  any  alteration  of  the 
environment.  Fiulher,  the  Economic 
Analysis  concluded  that  critical  habitat 
designation  for  the  plover  will  lead  to 
minimal  economic  benefits  or  impacts 
separate  from  the  benefits  or  impacts 
associated  with  the  fisting  of  the 
species. 

(2G)  Comment— the  draft 
Environmental  Assessment  is  deficient. 
The  Envlromnental  Assessment  fails  to 
address  management  plans  as 
alternatives  to  designation  and 
understates  the  adverse  economic 
impacts  of  the  designation  on  private 
activities. 

Response — ^An  explanation  of  how  the 
Service  addressed  management  plans  as 
alternatives  to  critical  haliitat 
designation  are  addressed  in  Response 
(2A)  above.  The  Service  has  made 
changes  in  the  final  Environmental 
Assessment  to  better  reflect  the 
information  from  the  Economic 
Analysis. 

(2H)  Comment— Many  commenters 
believed  that  economic  impacts  would 
affect  farmers,  ranchers,  irrigators,  and 
recreational  businesses.  Additional 
comments  were  made  that  this 
designation  would  cause  the  decline  of 
property  values  and  would  infringe  on 
private  property  rights. 

Response — A  critical  habitat 
designation  does  not  affect  a  landowner 
imdertaking  a  project  on  private  land 
that  involves  no  Federal  funding, 
authorization,  or  activity  carried  out  by 
a  Federal  agency.  Critical  habitat 
designation  does  not  impose  any  new 


regulatory  biudens  on  private  land  in 
addition  to  any  imposed  by  the  species' 
original  listing.  Private  actions  on 
private  property  are  exempted  from  the 
regulatory  provisions  of  the  Endangered 
Species  Act  unless  the  actions  involve 
Federal  funds,  Federal  authori2»tions, 
or  other  Federal  nexus,  or  if  the  activity 
is  likely  to  result  in  the  take  of  piping 
plovers.  The  term  "take"  means  to 
harass,  harm,  pursue,  himt,  shoot, 
woimd,  kill,  trap,  capture,  collect,  or 
attempt  to  engage  in  any  such  conduct. 
Prohibitions  against  the  take  of  the 
species  imder  section  9  of  the 
Endangered  Species  Act  are  present 
despite  whether  or  not  critical  habitat  is 
designated.  Although  the  legal 
definition  of  harm  includes  habitat 
modification,  this  applies  only  to  the 
species  and  not  to  critical  habitat. 
Qitical  habitat  is  not  protected  under 
the  take  prohibitions  of  section  9. 

The  Economic  Analysis  attempts  to 
identify  all  potential  Federal  nexuses  on 
private  lands  and  their  associated 
activities  to  assess  the  likelihood  of 
additional  section  7  consultations 
because  of  the  proposed  designation. 
The  Economic  Analysis  identified 
different  Federal  agencies  having 
potential  nexuses  on  some  private 
property  activities.  The  analysis  also 
considered  the  likelihood  that  critical 
habitat  could  trigger  additional  section 
7  consultations  based  on  the  historical 
record  of  whether  any  of  these  nexuses 
or  associated  activities  have  triggered 
consultations  in  the  past.  In  most  cases 
involving  river  habitats,  section  7 
consultations  for  the  piping  plover, 
interior  least  tern,  bald  eagle,  and  pallid 
sturgeon,  which  occupy  a  significant 
portion  of  the  river  habitats  being 
designated  as  critical  habitat  for  the 
piping  plover,  involve  many  of  the  same 
activities  that  may  affect  piping  plover 
habitat.  The  Platte  River  already  has 
critical  habitat  for  the  whooping  crane. 
For  alkali  lakes/wetlands,  inland 
reservoirs,  and  lakes  a  limited  number 
of  section  7  consultations  have  been 
completed  that  considered  effects  to  the 
piping  plover.  In  cases  of  both  river  or 
alkali  lakes/wetland  habitats  we 
estimated  that  a  very  small  number  of 
consultations  would  be  due  solely  to 
designation  of  critical  habitat.  The 
Economic  Analysis  estimated  that  a 
maximum  of  $58,000  per  year  in 
consultation  costs  would  be  due  solely 
to  designation  of  critical  habitat. 

In  acmition  to  costs  associated  vtrith 
the  consultation  process  itself,  costs  also 
may  be  associated  with  the  conservation 
measures  suggested  by  the  Service  in 
the  consultation.  These  costs  may 
ijiclude  the  costs  of  modifying  the 
design  of  a  project,  costs  associated  with 


delays  in  project  implementation,  the 
costs  changes  in  ongoing  operations  of 
projects  (such  as  Federal  dams) 
necessary  to  protect  a  species.  While 
only  a  subset  of  past  consultations 
involving  the  plover  included  requested 
conservation  or  mitigation  measures, 
such  measures  can  impose  significant 
additional  costs  on  projects  or  operators. 

These  costs  can  range  from  $500  to 
$4,000  for  minor  water  depletions  on 
the  Platte  River  and  other  habitat 
mitigation  or  improvement  actions  to 
minor  modifications  of  project  timing. 
However,  the  Economic  Analysis 
concluded  that  the  vast  majority  of  any 
future  costs  will  be  due  to  the  listing 
and  subsequent  consultation 
requirements,  rather  than  designation  of 
critical  habitat. 

We  have  no  data  indicating 
designation  of  critical  habitat  for  the 
piping  plover  will  cause  declines  in 
property  values.  The  designation  is  not 
expected  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  and  landowners  because  it 
imposes  very  little,  if  any,  additional 
restrictions  on  land  use  beyond  those 
that  may  be  required  as  a  result  of 
listing  the  piping  plover.  Only  activities 
taking  place  on  their  property  having 
some  sort  of  Federal  nexus  could 
potentially  be  affected  and  experience 
has  shovtrn  that  most  of  those  activities 
are  easily  modified  or  rarely  warrant 
enough  concern  to  trigger  formal  section 
7  consultation.  Because  the  piping 
plover  is  a  federally  protected  species, 
landowners  are  prohibited  from  taking 
the  species  under  the  Endangered 
Species  Act.  Non-Federal  activities 
occurring  on  private  property  that  could 
result  in  the  "take"  of  a  species  would 
still  be  subject  to  coordination  with  the 
Service  under  the  HCP  provisions  in 
section  10  of  the  Endangered  Species 
Act.  Such  requirements  remain 
unaffected  by  the  designation  of  critical 
habitat. 

(21)  Comment — Several  State 
Departments  of  Transportation 
commented  that  the  critical  habitat 
designation  would  place  an 
imacceptable  burden  on  these  agencies 
because  construction,  upgrade,  and 
maintenance  activities  would  be 
delayed  because  of  additional  section  7 
consultation  paper  work  and  schedule 
delays  caused  by  the  designation. 
Several  counties  expressed  similar 
concerns  for  activities  such  as  road  and 
bridge  construction  and  maintenance, 
bank  stabilization  projects,  dredging, 
construction  of  dwellings,  roads, 
marinas,  and  other  structures  and 
associated  impacts  such  as  staging 
equipment  and  materials,  certain  types 
and  levels  of  recreational  activities  and 
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water  development  projects  including 
groundwater  withdrawal,  municipal, 
industrial,  and  agricultvu'al  water. 

Response — Section  7(a)  of  the 
Endangered  Species  Act  requires 
Federal  agencies  to  ensure  that  actions 
they  fund,  authorize,  or  carry  out  do  not 
destroy  or  adversely  modify  critical 
habitat  to  the  extent  that  the  action 
appreciably  diminishes  the  value  of 
critical  habitat  for  the  survival  and 
recovery  of  the  species.  Federal  actions 
not  affecting  the  species  or  its  critical 
habitat,  as  well  as  actions  on  non- 
Federal  lands  that  are  not  federally 
funded  or  permitted,  will  not  require 
section  7  consultation  and  will  not  be 
affected  by  critical  habitat  designation. 
Federal  agencies  will  need  to  review 
their  actions  to  determine  if  the  species 
or  its  designated  critical  habitat  would 
be  affected.  If  the  Federal  action  agency 
determines  the  proposed  activity  may 
affect  the  species  or  critical  habitat,  the 
agency  will  consult  with  us  under 
section  7  of  the  Endangered  Species  Act. 
This  process  is  already  in  place  and  is 
implemented  by  Federal  agencies,  and 
will  not  change  with  this  designation. 

The  implications  of  the  consultation 
process  on  agencies  will  vary  according 
to  the  natiue  of  the  project.  If  during  the 
consultation  process,  the  Federal  agency 
determined  that  the  activity  is  likely  to 
adversely  modify  critical  habitat,  we 
will  work  with  the  agency  to  minimize 
negative  impacts  to  critical  habitat.  We 
will  work  with  agencies  and  the  affected 
public  early  in  the  process  to  avoid  or 
minimize  potential  conflicts  and 
wherever  possible  find  a  solution  which 
protects  listed  species  and  their  habitat 
while  allowing  the  action  to  proceed.  It 
has  been  our  experience  when  working 
with  numerous  Federal  agencies  over 
the  years  that  involving  the  Service 
early  on  in  the  planning  process  is  the 
best  way  to  avoid  and  minimize  project 
delays. 

(2J)  Comment — Several  commenters 
had  concerns  about  the  impacts  of 
critical  habitat  designation  on  recreation 
and  in  some  instances,  tourism.  The 
majority  of  concerns  were  from  air 
boaters  and  all-terrain  vehicle  (ATVs) 
users. 

Response — Most  recreational 
activities  have  no  Federal  nexus  and, 
therefore,  will  not  be  impacted  by 
critical  habitat  designation.  Use  of 
piping  plover  critical  habitat  would 
only  be  affected  if  a  Federal  agency 
funds,  authorizes,  or  carries  out  an 
action  that  will  result  in  a  level  of 
human  use  that  precludes  successful 
piping  plover  breeding.  In  those  cases 
we  will  work  with  the  Federal  agency 
(and  the  applicant]  involved  to  protect 
potential  breeding  habitat  while  having 


as  minimal  an  effect  as  possible  on 
people's  enjoyment  of  the  areas.  On 
non-Federal  lands  recreational  activities 
will  not  be  affected  by  the  critical 
habitat  designation.  Access  to  private 
property  is  at  the  discretion  of  the 
landowners  and  critical  habitat 
designation  will  have  no  effect  upon 
property  access  issues.  However,  some 
recreational  activities  in  active  breeding 
areas  have  the  potential  to  take  birds  as 
defined  in  section  9  of  the  Endangered 
Species  Act.  This  provision  of  the 
Endangered  Species  Act  was  initiated 
upon  listing  of  the  species  not  the 
designation  of  critical  habitat. 

(2K)  Comment — A  couple  of 
commenters  expressed  concents  about 
human  safety  related  to  State 
Department  of  Transportation  projects 
that  could  be  delayed  by  critical  habitat 
designation. 

Response — No  delays  should  occur 
solely  due  to  critical  habitat 
designation.  Ongoing  projects  should 
have  already  initiated  section  7 
consultations  based  on  the  listing  of  the 
species.  Since  unoccupied  areas  have 
not  been  designated  then  critical  habitat 
would  not  be  the  sole  basis  for  section 
7  consultation  initiation.  Furthermore, 
projects  initiated  since  the  proposed 
critical  habitat  rule  should  have 
initiated  conferencing  (50  CFR  402.10) 
actions  on  any  proposed  project. 
Conferencing  resolves  potential 
conflicts  between  the  time  of  the  action 
and  proposed  critical  habitat  at  an  early 
point  in  the  decision  making  process. 
Therefore,  projects  should  not  be 
delayed  due  to  critical  habitat 
designation.  Early  consultations  (50  CFR 
402.11)  and  emergency  consultations 
(50  CFR  402.05)  also  are  allowed  so  that 
delays  can  be  avoided  and  human  safety 
issues  addressed. 

(2L)  Comment — One  commenter  was 
concerned  that  the  draft  Environmental 
Assessment  failed  to  adequately  address 
social  impacts  to  Nebraska  landowners. 
This  commenter  further  claims  a 
disproportionate  impact  on  private 
landowners  in  Nebraska  because  of  the 
high  percentage  of  private  land  versus 
Federal  land  designated. 

Response — We  do  not  agree  that 
private  landowners  are 
disproportionally  affected  by  critical 
habitat  designation.  As  previously 
mentioned,  critical  habitat  only  affects 
Federal  actions.  Therefore,  actions  on 
Federal  land  would  require  a  section  7 
consultation.  Actions  on  private  land 
will  only  involve  section  7  consultation 
if  there  is  a  Federal  action  or 
authorization  such  as  funding  or 
permitting.  The  Service  has  made  some 
changes  to  the  final  Environmental 
Assessment  and  Economic  Analysis  to 


make  social  issues  associated  with 
critical  habitat  more  understandable. 

(2M)  Comment — Several  State 
Departments  of  Transportation  were 
concerned  that  the  critical  habitat 
designation  creates  redundancy  in  how 
projects  are  reviewed. 

Response — We  disagree  that  critical 
habitat  designation  is  redundant  with 
other  project  review  processes.  Critical 
habitat  benefits  species  conservation  by 
identifying  important  areas,  describing 
the  features  within  those  areas  that  are 
essential  to  the  conservation  of  the 
species  (primary  constituent  elements), 
and  by  alerting  public  and  private 
entities  to  the  area's  importance.  This 
type  of  information  is  not  always  readily 
available  to  Federal  agencies  designing 
or  revising  projects.  Critical  habitat  is  an 
additional  layer  of  information  that  can 
facilitate  the  section  7  review  process. 

(2N)  Comment — State  management  is 
adequate  without  Federal  government 
intervention.  The  rules  already  in  effect 
adequately  protect  the  piping  plover. 

Response — Management  for  the 
piping  plover  varies  by  State.  This 
management  has  yet  to  lead  to  the 
recovery  of  the  piping  plover.  While 
critical  habitat  designations  usually  add 
only  marginal  protections  above  those 
already  afforded  a  listed  species,  its 
designation  is  reqiiired  under  the 
Endangered  Species  Act  ff  any  benefits 
would  accrue  to  the  species  at  hand. 
Furthermore,  there  is  a  court  order  that 
says  we  will  designate  critical  habitat. 
As  discussed  in  this  rule  critical  habitat 
does  provide  some  benefit  to  the 
northern  Great  Plains  breeding  piping 
plover  population. 

(20)  Comment — Management  plans 
are  a  better  solution  than  critical  habitat. 

Response — We  agree  that  management 
plans  are  an  alternative  to  designation  of 
critical  habitat.  On  January  3,  2001,  the 
Service's  Region  6  Deputy  Regional 
Director  sent  letters  to  States,  Tribes, 
Federal  Agencies,  non-governmental 
organizations,  and  others  involved  with 
the  management  of  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover,  explaining  how  habitat 
management  plans  can  be  considered 
when  designating  critical  habitat.  The 
Service  letter  further  invited  entities  to 
submit  management  plans  for 
consideration.  Only  one  party  expressed 
interest  in  using  a  management  plan  for 
potential  exclusion  from  critical  habitat 
[see  response  to  2 A  above). 

(2P)  Comment— the  draft 
Environmental  Assessment  is  deficient 
because  it  failed  to  consider  the  Platte 
River  Recovery  Implementation  Program 
as  an  alternative  and  the  Economic 
Analysis  was  not  considered  in  the  draft 
Environmental  Assessment. 
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flesponse— The  Platte  River  Recovery 
Implementation  Plan  was  not 
considered  as  an  alternative  to 
designating  critical  habitat  because  it 
does  not  meet  the  requirements  of  a 
management  plan  as  noted  in  (2A) 
above.  The  final  Environmental 
Assessment  does  consider  the  Economic 
Analysis. 

(20)  Comment — Some  commenters 
stated  that  designation  of  critical  habitat 
is  not  beneficial  to  the  piping  plover  nor 
its  recovery. 

Response — Designating  critical  habitat 
does  not,  in  itself,  lead  to  the  recovery 
of  a  listed  species.  The  designation  does 
not  establish  a  reserve,  create  a 
management  plan,  establish  niunerical 
population  goals,  prescribe  specific 
management  practices  (inside  or  outside 
of  critical  habitat),  or  directly  affect 
areas  not  designated  as  critical  habitat. 
Specific  management  recommendations 
for  areas  designated  as  critical  habitat 
are  most  appropriately  addressed  in 
recovery  and  management  plans,  and 
through  section  7  consultation  and 
section  10  permits. 

However,  designation  of  critical 
habitat  can  help  focus  conservation  and 
recovery  activities  for  listed  species  by 
identifying  areas  essential  to  conserve 
the  species.  Designation  of  critical 
habitat  also  alerts  the  public,  as  well  as 
land-managing  agencies,  to  the 
importance  of  these  areas. 

As  a  result  of  critical  habitat 
designation,  Federal  agencies  may  be 
able  to  prioritize  landowner  incentive 
programs  such  as  Conservation  Reserve 
Program  eiutillment,  grassland 
easements,  and  private  landowner 
agreements  that  benefit  piping  plovers. 
Critical  habitat  designation  also  may 
assist  States  and  Tribes  in  prioritizing 
their  conservation  and  land- 
management  programs.  Designating 
critical  habitat  also  may  provide 
educational  and  informational  benefits 
by  alerting  private  individuals  and 
organizations  to  the  importance  of  these 
areas  to  the  conservation  of  the  species. 

(2R)  Comment— Timeframe  for 
comments  on  the  proposed  rule  and  the 
Economic  Analysis  was  insufficient  and 
should  be  extended. 

flesponse— On  June  12,  2001,  we 
published  a  proposed  determination  for 
the  designation  of  critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover  (66  FR 
31760).  The  comment  period  was  open 
imtil  August  13,  2001.  On  December  28, 
2001,  we  published  a  notice  in  the 
Federal  Register  (66  FR  249) 
announcing  the  reopening  of  the 
comment  period  and  a  notice  of  the 
availability  of  the  draft  Economic 
Analysis  on  the  proposed  rule.  This 


comment  period  was  open  until  January 
28,  2002.  However,  before  that 
reopening  the  Service's  web  sites  and 
electronic  mail  were  disconnected  in 
response  to  a  couri  order  in  an  imrelated 
lawsuit.  In  response  to  comments 
received  during  the  December-January 
conunent  period  the  Service  sought 
relief  bom  the  courts  and  the  court  took 
action  extending  the  time  for  the  final 
nUe.  On  March  21,  2002,  we  again 
published  a  notice  in  the  Federal 
Register  (67FR55)  extending  the 
comment  period  until  May  20,  2002.  In 
total,  150  days  were  allowed  for 
comment  on  the  proposed  rule  and  draft 
Environmental  Assessment  and  90  days 
were  allowed  for  comment  on  the 
Economic  Analysis. 

(2S)  Comment — ^The  proposed 
designation  will  adversely  impact  the 
ability  of  natural  resource  managers  to 
efficientiy  manage  those  natiiral 
resources  in  the  future. 

Response — Other  natural  resource 
management  activities,  e.g.,  backwater 
restoration  projects  on  the  Missouri 
River  already  undergo  section  7 
consultation  imder  the  Endangered 
Species  Act,  and  as  previously 
mentioned,  the  designation  of  critical 
habitat  only  adds  additional  review  of 
the  project  in  regard  to  its  impacts  to 
critical  habitat.  In  most  if  not  all 
situations  the  initial  review  of  the 
project,  by  virtue  of  the  listing  of  the 
piping  plover  will  provide  the 
appropriate  review  and  action 
recommendations  such  that  additional 
recommendations  for  critical  habitat 
will  not  be  necessary.  This  is  because 
impacts  to  the  piping  plover  are 
significantiy  tied  to  impacts  to  this 
species'  habitat. 

(2T)  Comment— When  the  Service 
listed  the  piping  plover,  the 
"ephemeial"  nature  of  the  piping 
plover's  nesting  habitat  was  listed  as  a 
reason  for  not  designating  habitat  and  / 
now  the  Service  wants  to  use  the  same 
reason  to  designate  everything  as  critical 
habitat. 

Response — The  Service  had  stated  in 
the  original  proposed  rule  (49  FR  44712) 
for  listing  the  piping  plover  that  critical 
habitat  designation  would  not  be 
prudent  because  of  the  often  ephemeral 
natiire  of  the  plover's  nesting  habitat. 
However,  in  the  final  listing  rule  (50  FR 
238),  in  response  to  public  comments 
the  Service  chose  to  review  the 
determinability  of  areas  submitted 
during  the  original  listing  process  and 
other  potential  areas  as  potential  critical 
habitat.  We  further  stated  that  "the 
prudence  of  such  a  determination  will 
be  reviewed  within  1  year,  as  allowed 
uiider  section  4(b)  (6)(C)  of  the 
Endangered  Species  Act." 


SubsequenUy,  we  did  not  propose 
critical  habitat  within  1  year  and  the 
court  has  required  us  to  list  critical 
habitat  for  the  northern  Great  Plains 
piping  plover  population  by  August 
2002. 

(2U)  Comment— What,  is  the  authority 
the  Services  uses  to  declare  man-made 
habitat  as  critical? 

Response — We  have  not  designated 
man-made  habitats  as  critical.  However, 
it  appears  there  are  different 
interpretations  of  what  are  man-made 
habitats.  Dams  have  been  placed  on 
rivers  and  are  man-made  but  the  dams 
have  not  been  designated  as  critical 
habitat.  Some  commenters  interpret  that 
reservoirs  are  man  made  and  by 
including  reservoirs  behind  the  dam  we 
have  included  man-made  habitats.  Yet, 
the  rivers  are  still  in  place  and  flow 
through  the  reservoir  and  dams.  Now 
instead  of  islands  there  are  reservoir 
shorelines  and  peninsulas  instead  of 
islands. 

On  rivers,  land  managing  agencies 
have  manipulated  islands  and  sandbars 
(e.g.,  cleared  vegetation)  to  provide 
habitat  for  piping  plovers.  Some 
consider  these  areas  to  be  man-made 
habitats:  we  do  not.  The  dynamic  nature 
of  rivers  formed  the  sandbar/islands  and 
man  has  enhanced  them  to  provide 
habitats  for  plovers  where  dams  or  other 
flow  related  activities  have  altered  the 
river  djmamics  changing  the  sandbar/ 
island  migration  process.  Therefore,  we 
do  not  agree  that  we  have  listed  man- 
made  habitats  as  critical.  A  review  of 
the  primary  constituent  elements  shows 
we  have  tried  to  clarify  the  issue  of 
man-made  habitats  by  avoiding  the 
listing  of  artificial  or  short  term  habitats 
critical  to  the  conservation  of  this 
species  [e.g.,  sand  and  fly-ash  pits). 
Man-made  habitats  in  absence  of  the 
primary  constituent  elements  are  not 
critical  habitat. 

Issue  3 — Site  Specific  Issues 

(3A)  Comment — A  concern  was 
expressed  over  the  use  of  the  term  "high 
water  mark"  in  reference  to  the  mapping 
of  prairie  alkali  wetlands,  because  the 
term  implies  that  the  area  considered  as 
critical  habitat  may  change  over  time. 

Response — ^The  Service 
acknowledges-  that  "high  water  mark" 
lines  may  change  over  time.  However, 
the  Service  used  photos  taken  during 
the  highest  water  period,  in  the  spring, 
to  create  the  National  Wetland 
Inventory  (NWI)  maps  that  form  the 
base  for  the  critical  habitat  maps.  Most 
of  the  NWI  maps  used  were  created 
from  photos  from  the  early  1980s  (1982, 
1983)  and  are  the  most  recent  maps 
available.  The  critical  habitat  is  further 
defined  by  the  primary  constituent 
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elements.  Our  mapping  methods  are 
described  in  the  final  rule  and  discussed 
in  response  to  comment  lA  above. 

(3BJ  Comment— The  BOR  corrected 
site  descriptions  for  land  owned  by  the 
United  States  and  administered  by  the 
BOR  in  Units  ND-3  and  ND-4. 

Response — The  Service  has  reviewed 
the  information  and  made  the 
appropriate  modifications. 

[3Cj  Comment — We  received  a  request 
to  exclude  the  portion  of  Lewis  and 
Clark  Lake  on  the  Missoiu-i  River  from 
the  Chief  Standing  Bear  Memorial 
Bridge  east  to  Gavins  Point  Dam. 

Response — Unfortimately,  this  request 
did  not  provide  information  to  support 
the  withdrawal  of  this  section  of  the 
Missouri  River.  Previous  evaluations 
(Service  2000)  made  of  data  collected 
more  than  14  years  on  the  Missouri 
River  showed  that  Lewis  and  Clark  Lake 
supports  more  than  6  percent  of  the 
Missouri  River  plovers.  While  plovers 
currently  concentrate  at  this  time  in  the 
upper  part  of  this  reach,  the  majority  of 
nesting  sites  are  located  3  mi  above  and 
below  the  Chief  Standing  Bear  Memorial 
bridge.  With  continued  sediment 
aggradation  in  this  reach  we  expect  that 
habitat  for  piping  plovers  will  continue 
to  be  created  especially  downstream  of 
the  bridge.  Therefore,  using  the  best 
scientific  information  available  for  this 
reach  of  river  we  have  kept  this  reach 
in  the  final  critical  habitat  designation. 

(3D)  Comment— The  South  Dakota 
Department  of  Game,  Fish  and  Parks 
(SDGFP)  and  one  other  commenter 
recommended  that  Lake  Francis  Case 
not  be  included  in  the  piping  plover 
critical  habitat  designation. 

Response — We  reviewed  the 
information  provided  by  the  SDGFP 
supporting  the  removal  of  Lake  Francis 
Case  from  the  designation.  This 
information  indicated  that  nesting 
piping  plovers  have  not  been 
documented  nesting  in  this  reach  in 
recent  times.  We  reviewed  additional 
information  from  the  2001  International 
Piping  Plover  Census  which  found  no 
plovers  in  this  reach  despite  the  recent 
formation  of  some  new  habitat.  We 
further  interviewed  Corps  staff 
concerning  the  operations  of  Lake 
Francis  Case  and  the  availability  of 
habitat  during  the  nesting  season. 
Natural  Resource  staff  at  the  Corps'  Ft. 
Randall  Project  office  indicated  that 
while  habitat  is  developing  in  Lake 
Francis  Case  just  above  the  mouth  of  the 
White  River,  the  flows  on  the  river  do 
not  allow  for  sufficient  exposure  time 
for  nesting  plovers.  Based  on  this 
information  it  is  apparent  that  Lake 
Francis  Case  does  not  now  and  is  not 
likely  in  the  near  future  to  provide 
significant  nesting  habitat  for  the  piping 


plover.  Based  on  a  review  of  all  of  this 
information  we  removed  Lake  Francis 
Case  from  consideration  as  critical 
habitat. 

(3E)  Comment— The  Glasgow 
Irrigation  District,  recognizing  the  MOU 
between  the  U.S.  Department  of  Interior, 
BOR,  the  Service,  and  Bowdoin 
National  Wildlife  Refuge  that  protects 
the  piping  plovers  and  maintains 
Nelson  reservoir  for  irrigation, 
recommended  that  Nelson  Reservoir  not 
be  included  as  critical  habitat. 

Response — As  discuss  above,  we  have 
reviewed  the  current  MOU  for  Nelson 
Reservoir  and  removed  this  area  from 
the  piping  plover  critical  habitat 
designation. 

(3F)  Comment — One  commenter 
proposed  including  fly  ash  settlement 
ponds  at  two  Iowa  coal-fired  plants  as 
critical  habitat. 

Response — The  two  fly  ash  pits  are 
presently  managed  by  MidAmerica 
Energy  for  both  the  coal-fired  power 
plants  and  for  nesting  piping  plovers. 
As  modified,  distiubed,  and  temporary 
habitats  which  support  few  birds,  and 
do  not  need  special  management  at  this 
time  we  believe  that  these  sites  do  not 
meet  the  requirements  of  critical  habitat. 
Additionally,  the  Iowa  Department  of 
Natural  Resources  does  not  consider 
these  areas  essential  to  piping  plovers. 

(30)  Comment — One  commenter  was 
concerned  that  certain  areas  have  been 
excluded  from  the  proposed  critical 
habitat  designation.  Specifically  this 
commenter  expressed  concerns  that  any 
occupied  habitat  could  be  excluded  for 
a  species  as  imperiled  as  the  northern 
Great  Plains  piping  plover.  The 
commenter  specifically  referred  to 
exclusions  on  the  Missouri  River, 
Colorado,  Kansas,  Oklahoma,  and 
exclusions  for  areas  with  maneigement 
plans,  i.e..  Lake  McConaughy. 

Response — Lake  McConaughy  was 
excluded  because  we  determined  that  a 
sufficient  long-term  management  plan  is 
in  place  (see  reply  to  item  (2A)  above) 
that  provides  for  the  conservation  and 
recovery  of  piping  plovers.  The  Lake 
Sharpe  and  Lake  Francis  Case  reaches  of 
the  Missouri  River  were  excluded  from 
designation  because  they  presently  do 
not  support  nesting  birds  and  do  not 
contain  the  primary  constituent 
elements.  Lake  Sharpe  under  current 
operations  is  a  flow-through  reservoir 
and  has  a  very  small  amount  of 
carryover  and  multiple-use  storage 
space.  This  limits  any  sandbar  or 
shoreline  habitat.  Lake  Francis  Case  also 
is  a  small  reservoir  reach  which  remains 
.  filled  into  the  annual  flood  control  zone 
throughout  most  of  the  piping  plover 
nesting  season,  limiting  sandbar  or 
shoreline  habitat.  The  greatest 


variability  on  Lake  Francis  Case  occults 
in  the  fall  after  the  birds  have  migrated. 
The  Service  acknowledges  that  at  some 
time  in  the  future  these  areas  may  be 
important  piping  plover  recovery  by 
virtue  of  their  being  a  part  of  the 
Missouri  River  and  our  decision  can  be 
reevaluated  at  such  a  time. 

Site^n  Kansas,  Colorado,  and 
Oklahoma  do  not  have  a  history  of 
successful  nesting  piping  plovers. 
Piping  plovers  at  these  areas  are  nesting 
in  artificial  situations.  In  Kansas,  habitat 
was  created  as  a  result  of  an  historic 
flood  event  followed  by  favorable  flows. 
The  flood  events  that  created  and 
supported  the  habitat  are  expected 
infrequently.  Therefore,  the  dynamic 
ecological  processes  on  the  Kansas  River 
do  not  support  the  long-term  habitat 
needs  for  piping  plovers.  At  Colorado 
birds  are  nesting  on  man-made 
reservoirs  in  sn^l  numbers  and  are 
dependent  on  intensive  management 
efforts  by  State  biologists.  At  Oklahoma 
the  use  of  this  site  was  a  man-made 
reservoir  and  a  one  time  occiurence.  At 
Oklahoma  and  Colorado  the  long-term 
presence  of  dynamic  ecological 
processes  necessary  to  maintain  long- 
term  habitats  is  suspect.  The  Service 
recommends  continued  monitoring  of 
these  areas,  to  determine  if  these  sites 
are  a  source  for  population  productivity 
or  artificial  situations  that  may  attract 
birds  only  to  have  them  be  imsuccessful 
in  their  long-term  persistence  at  these 
sites.  Therefore,  at  this  time  these  sites 
are  not  considered  essential  to  the 
conservation  and  recovery  of  the  piping 
plover  and  should  not  be  designated  as 
critical  habitat.  Should  information 
become  available  to  the  contrary  the 
Service  can  reevaluate  these  sites. 

(3H)  Comment— Four  State 
Departments  of  Transportation 
requested  that  highway  projects, 
including  easements,  and  fee-title  lands 
for  roads  and  bridges,  be  exempted  irom 
critical  habitat  designation  because  they 
believed  an  extra  regulatory  burden 
would  be  placed  on  their  agencies  for 
section  7  consultatioti. 

Response — We  have  responded  to 
their  concerns  about  section  7 
consultations  in  item  (2H)  above. 
Highways  and  bridges  already  built  do 
not  meet  the  definition  of  critical  habitat 
and  are  already  excluded.  We  do  not 
agree  that  any  additional  regulatory 
burden  will  be  put  on  futiue  highway 
projects  in  addition  to  what  already 
exists  now  as  a  result  of  the  listing  of 
the  species.  Not  one  highway  project 
has  been  stopped  since  the  piping 
plover  was  listed.  All  projects  have 
proceeded  with  no  more  adjustments 
made  for  the  piping  plover  than  are 
made  for  other  Federal  regulatory 
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issues,  such  as  the  Historic  Preservation 
Act. 

(31)  CommentB— The  NDNG  requested 
that  Camp  Grafton,  which  includes  Lake 
Coe,  be  exempted  from  critical  habitat 
designation  because  the  NDNG  has  an 
active  Integrated  Natural  Resources 
Management  Plan  in  place  for 
management  of  piping  plovers. 

Response — The  NDNG  owns  portions 
of  Lake  Coe  in  North  Dakota  which  were 
mapped  as  critical  habitat  in  the 
proposed  rule.  The  NDNG  has 
completed  the  Camp  Grafton  Integrated 
Natiiral  Resources  Management  Plan 
which  includes  Lake  Coe.  This  plan 
provides  a  benefit  for  piping  plovers  on 
Lake  Coe;  includes  implementation 
assurances  and  includes  an  opportimity 
for  adaptive  management.  Therefore, 
this  area  of  Lake  Coe  on  Camp  Grafton 
is  not  in  need  of  special  management 
and  at  the  request  of  the  NDNG,  we  have 
excluded  the  NDNG  property  on  Lake 
Coe  from  critical  habitat  designation. 

(3J)  Comment— One  commenter 
claimed  that  today's  flows  on  the 
Missouri  River  provide  much  improved 
habitat  for  shorebirds  and  provided 
graphs  of  historic  flows. 

Response — ^We  have  reviewed  the 
historic  flow  information  from  the 
Missouri  River  and  do  not  agree  that 
habitat  today  is  much  improved  by 
current  operations.  The  Service 
addresses  the  impacts  of  the  operations 
of  the  Missouri  lUver  on  the  piping 
plover  in  detail  in  out  November  30, 
2000,  biological  opinion  to  the  Corps 
(Service  2000)  at  >http://www.nwd- 
mr.  usace.army.mil/mman  ual/ 
opinion. htm}<.  The  commenter 
provided  graphs  showing  mean 
discharges  on  the  Missouri  River  at 
Bismarck.  These  graphs  show  high 
flows  peaking  in  Jime  that  the 
conunenter  equates  with  eliminating 
habitat  for  shorebirds  like  the  piping 
plover.  We  know  two  things  for  sure 
about  the  Missouri  River — (1)  piping 
plovers  used  the  Missouri  River 
historically  and  (2)  the  Missouri  River 
had  hundreds  of  thousands  of  acres  of 
sandbars  at  various  elevations  and  sizes 
(Service  2000a).  The  current  thinking  by 
scientists  is  that  piping  plovers 
experienced  and  adapted  to  the 
dynamic  ecological  processes  of  the 
Missouri  River.  There  were  years  when 
production  was  great  because  of  the 
habitat  provided  by  Missouri  River 
sandbars,  or  production  was  poor 
because  of  flooding  or  production  was 
somewhere  between.  Essentially 
productivity  of  the  birds  was  linked  to 
habitat  conditions  on  the  river  much 
like  it  is  today.  Yet  historically  the 
population  of  plovers  was  greater  in 
number  and  able  to  adapt  to  such 


fluctuations.  On  the  Missouri  River 
piping  plovers  most  likely  cued  their 
nest  initiation  to  declining  flows  in  the 
river.  As  experienced  in  recent  floods 
on  the  Missouri  River  in  the  1990s, 
flooding  creates  high  elevation  sandbars 
that  can  be  used  successfully  in 
subsequent  years.  Historically,  plovers 
also  nested  on  tributaries  to  the 
Missouri  River  plus  prairie  alkali 
wetlands.  Tributaries  and  prairie 
wetlands  offered  alternative  nesting 
areas  for  Missouri  River  birds  affected 
by  long-term  flooding.  Therefore, 
though  historic  mean  daily  dischai^es 
appear  to  some  to  preclude  any  historic 
use  of  the  Missoiui  River  by  piping 
plovers  it  only  portrays  one  aspect  of 
the  ecological  picture.  We  do  not 
believe  that  historic  mean  daily 
discharges  acciuately  portray  Missouri 
River  piping  plover  nesting  from  all  the 
historic  and  scientific  information 
available. 

(3K)  Comment — The  City  of  Bismarck 
requested  removing  the  critical  habitat 
designation  for  all  lands  along  the 
Missouri  River  between  a  point  3  mi 
north  of  the  Grant  Marsh  bridge  and  a 
point  3  mi  south  of  the  Bismarck 
Expressway  bridge  because  of  concerns 
for  potential  restrictions  on  the 
construction  of  a  new  bridge  north  of 
Bismarck. 

Response — ^There  are  sandbar/islands 
in  the  vicinity  of  the  bridges  on  the 
Missouri  River  that  contain  the  primary 
constituent  elements.  This  rule 
maintains  the  critical  habitat 
designation  in  the  vicinity  of  the 
bridges.  However,  since  the  City  of 
Bismarck  is  just  begiiming  plaiming  for 
this  bridge  there  is  plenty  of  time  for 
coordination  with  the  Service's  North 
Dakota  Field  Office  to  evaluate  bridge 
locations  that  would  avoid  or  reduce 
any  potential  impacts  to  piping  plovers 
and  their  habitats  on  the  Missoiui  River. 
The  Service  does  not  anticipate  that  the 
critical  habitat  designation  will  affect 
the  bridge  planning  process  beyond 
what  project  planners  should  already 
expect  because  of  the  presence  of 
plovers  nesting  in  this  reach  of  river. 
Fiuthermore,  the  Service  has  a  history 
of  working  through  projects  like  this  so 
that  the  species  is  conserved  and  the 
project  proceeds. 

Issue  4 — Nebraska  River  Issues 

(4A)  Comments — Several  commenters 
from  Nebraska  expressed  concern  that 
the  general  critical  habitat  boundaries 
along  the  Platte,  Niobrara,  and  Loup 
Rivers  and  the  location  of  excluded 
areas  were  not  sufficiently  detailed  to 
easily  ascertain  which  areas  are  covered 
critical  habitat  and  which  are  not. 
Others  commented  on  the  confusion 


between  noted  exclusions  and  sandpits 
which  exhibit  primary  constituent 
elements. 

Response — Our  response  is  similar  to 
our  response  to  Comment  (lA)  above. 
The  necessity  of  designating  a  long 
reach  of  the  Platte  River  is  caused  by  the 
highly  ephemeral  habitat  and  the  fact 
that  nesting  does  not  always  occiu  in 
the  same  location  year  after  year.  In 
addition,  birds  may  relocate  within  a 
nesting  season,  and  will  use  a  variety  of 
habitats  during  the  course  of  the  nesting 
season.  The  marking  of  individual 
colonies  is  not  always  possible,  and 
when  done,  marking  only  identifies  the 
actual  nesting  location  and  does  not 
acknowledge  foraging  habitat.  The 
concept  of  critical  habitat  is  to  identify 
critical  portions  of  the  functioning 
habitat  as  a  whole  rather  than 
individual  fragments  which  do  not 
function  as  a  whole.  Therefore,  the 
"blanket"  approach  has  been  used  to 
identify  large  areas,  which  in  any  given 
year  have  the  potential  to  support 
nesting,  as  well  as  foraging. 

For  me  Nebraska  rivers  we  tried  to 
better  define  the  areas  by  adding  better 
descriptions  of  locations.  We  also  tried 
to  better  explain  the  role  of  primary 
constituent  elements  in  further  defining 
the  critical  habitat. 

Although  sandpits  were  discussed  in 
the  draft  Environmental  Assessment,  the 
proposed  rule  was  short  on  how 
sandpits  were  considered.  Commenters 
have  provided  much  data  on  sandpits 
and  have  discussed  the  need  to  include 
them  and  exclude  them.  We  have 
thoroughly  reviewed  the  information 
provided  and  additional  information 
from  the  Nebraska  Game  and  Parks 
Commission  and  various  agencies  that 
manage  the  sandpit  areas.  We  have 
concluded  that  sandpits  do  not  support 
the  primary  biological  constituent 
element  of  dynamic  ecological 
processes.  Because  sandpits  are  artificial 
and  temporary,  not  all  of  the  necessary 
biological  and  physical  features  that  are 
essential  to  the  donservation  of  the 
species  are  present  at  sandpits.  We  agree 
that  sandpits  have  produced  piping 
plovers  over  the  years  but  it  has  not 
been  without  significant  resource 
actions  from  managing  agencies.  Some 
biologists  believe  that  the  sandpits  have 
been  successful  because  of  their  location 
adjacent  to  the  Platte  River  (Com  and 
Armbruster  1983  and  Kirsch  pers. 
comm.  2001).  "Birds  nesting  on 
sandpits  appear  to  forage  on  river 
channel  sites  as  well  as  on  the  sandpit 
shoreline,  and  in  some  cases  appear  to 
fly  up  to  a  mile  between  the  sandpit 
nest  site  and  the  river  channel  foraging 
site  (Com  and  Armbmster  1993). 
Because  sandpits  are  man-made,  the 
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sand  environment  is  machine  shifted 
regularly  affecting  vegetative  growth 
and  soil  moisture.  Soil  moisture  at 
sandpit  sites  is  lower  than  on  river 
channel  sites  and  declines  dramatically 
from  the  shoreline  edge  on  sandpits. 
Com  and  Armbruster  (1983)  found  that 
soil  moisture  was  the  key  factor  in 
explaining  the  difference  in  invertebrate 
catch  rates  between  rivers  and  sandpits. 
They  also  found  Invertebrate  catch  rates 
and  densities  are  higher  on  river 
channel  sites  than  on  sandpits  and 
invertebrate  catch  rates  increased  more 
dramatically  over  the  course  of  the 
summer  on  river  channel  sites  than  on 
sandpits.  Without  the  dynamic 
ecological  processes  sandpit  habitats  are 
only  temporary  for  piping  plovers.  Once 
sandpits  are  abandoned,  they  become 
vegetated  and  too  dense  for  piping 
plovers  and  the  physical  primary 
constituent  elements  are  eliminated. 
Because  sandpits  do  not  meet  the 
primary  constituent  element  and  are  not 
likely  to  meet  the  primary  constituent 
element  in  the  future,  we  have  excluded 
them  from  designation. 

In  addition  to  the  lack  of  the  primary 
constituent  element,  the  nature  of 
sandpits  is  not  conducive  to  long-term 
management  and  recovery  of  the  piping 
plover.  We  expect  that  mining  will 
continue  in  areas  of  Nebraska  as  it  has 
for  years.  However,  eventually  the 
mined  areas  are  abandoned  and  usually 
sold  for  residential  development. 
Usually  within  1  and  3  years  the 
abandoned  mines  re-vegetate  and  all 
value  for  piping  plover  nesting  habitat 
is  lost.  Therefore,  sandpits  do  not 
provide  for  piping  plover  recovery  in 
the  long  term.  This  was  recognized  the 
recovery  plan  as  sandpits  are  not  listed 
as  essential  habitat.  We  have  made 
changes  in  the  final  rule  to  clarify  the 
exclusion  of  sandpits. 

(4B)  Comment — Many  commenters 
requested  exclusion  of  the  Loup  River 
between  Genoa,  Nebraska,  and 
Columbus,  Nebraska.  Thirty-two  form 
letters  were  received  expressing  concern 
over  disruption  of  recreational  activities 
along  the  Loup  River.  The  form  letters 
state  that  as  a  result  of  the  operations  of 
Loup  Power  District's  canal  west  of 
Genoa,  Nebraska,  and  the  electrical 
generating  plant  by  Columbus, 
Nebraska,  the  reach  of  the  Loup  River 
between  Genoa  and  Columbus  is  either 
dry  or  inundated.  Commenters  contend 
that  this  would  preclude  successful 
nesting,  and,  therefore,  this  reach  be 
excluded  from  critical  habitat 
designation  and  left  open  to  the  public    - 
for  recreation.  Many  commenters  also 
expressed  belief  that  if  an  area  is 
designated  as  critical  habitat  it  is 
essentially  closed  to  public  use. 


Response — The  Service  agrees  that 
flood  events  hamper  nesting  in  this 
reach,  but  does  not  agree  that  the  area 
is  imworthy  of  inclusion  in  the  critical 
habitat  designation.  Periodic  flooding 
can  be  beneficisd  because  it  scours 
vegetation  and  encourages  sandbar 
movement  and  regeneration,  which 
results  in  wide  sandy  channels  with 
little  to  no  in-channel  vegetation.  The 
critical  habitat  designation  does  not 
limit  or  change  existing  recreational 
access  on  private  property.  Access  will 
continue  to  be  at  the  discretion  of  the 
landowner,  and  as  stated  earlier  in  this 
section,  harassment  or  take  of  a 
threatened  species  will  continue  to  be 
prohibited  under  the  Endangered 
Species  Act,  as  it  has  been  since  the 
species  was  listed,  despite  whether  a 
critical  habitat  designation  is  in  place  or 
not. 

(4C)  Comment — One  commenter 
requested  that  islands  within  the  Platte 
River,  within  and  adjoining  the 
boundaries  of  the  Coimty  of  Saunders 
(but  outside  of  county.  State,  or  Federal 
rights  of  way,  roads,  highways,  and 
bridges)  be  designated  as  critical  habitat 
and  that  the  wetlands  located  within  the 
Metropolitan  Utilities  District  of  Omaha 
well  fields  and  the  City  of  Lincoln's 
well  fields  within  Saunders  Coimty  be 
designated  as  critical  habitat  for  piping 
plovers. 

Response — Islands  within  the  Platte 
River  along  Saunders  County  were 
previously  proposed  for  designation  as 
critical  habitat  for  the  piping  plover  (66 
FR  31760)  and  that  designation  remains 
in  the  final  rule.  The  wetlands  within 
the  well  fields  were  not  proposed  as 
critical  habitat  as  they  have  no  record  of 
supporting  nesting  piping  plovers  and 
are  not  considered  essential  habitat  for 
the  recovery  of  this  species. 

(4D)  Comment — The  vast  majority  of 
Nebraska  river  reaches  do  not  contain 
the  physical  or  biological  featiu^s 
(primary  constituent  elements)  suitable 
for  plover  nesting. 

Response — We  disagree.  Nebraska's 
rivers  still  have  dynamic  ecological 
processes  that  create  and  maintain 
sandbar  habitats  for  piping  plovers.  We 
recognize  that  semdbars  can  migrate, 
appear,  and  reappear  depending  on 
flows  and  hydrologic  cycles.  However, 
as  long  as  those  processes  continue  on 
these  rivers  we  believe  that  these  rivers 
will  continue  to  support  critical  habitat 
for  piping  plovers.  We  have  further 
clarified  the  primary  constituent 
elements  of  the  final  nile  in  order  to 
bring  clarity  to  this  issue. 

(4E)  Comment — The  Service  has 
failed  to  explain  why  more  than  500  mi 
of  Nebraska's  rivers  are  essential  for  the 
conservation  of  the  species. 


Response — We  have  reviewed  the 
designation  of  rivers  in  Nebraska  and 
have  made  some  changes  based  on 
additional  information  provided  during 
the  comment  period  and  there  are  now 
440  rm  designated  in  Nebraska.  We 
believe  based  on  our  review  of  the 
available  scientific  information 
including  but  not  limited  to  the  historic 
and  present  nesting  information  in 
Nebraska  that  the  riverine  habitats 
proposed  in  Nebraska  meet  the 
definition  of  critical  habitat,  are 
essential  to  the  conservation  of  the 
species,  and  are  essential  to  meeting  the 
recovery  goals  for  the  northern  Great 
Plains  population  of  the  piping  plover. 

(4F)  Comment — Use,  nesting  and 
census  data  do  not  support  the  entire 
Platte  River  is  essential  for  the 
conservation  of  the  species. 

Response — First  the  entire  Platte 
River  has  not  been  designated.  The 
Platte  River  upstream  of  Cozad  was  not 
proposed  for  designation.  We  have  since 
further  modified  the  designation  from 
the  proposed  rule  based  on  information 
received  during  the  comment  period. 
The  Platte  River  portion  of  critical 
habitat  now  nms  fi'om  the  Lexington 
bridge  and  extends  to  the  Platte's 
confluence  with  the  Missouri  River.  We 
believe  the  available  nesting  and  census 
information  does  support  listing  the 
river  as  designated  in  this  rule. 
Ridgeway  (1874)  documented  piping 
plovers  on  what  he  called  the  "Loup 
Fork  of  the  Platte"  as  early  as  1874.  The 
Nebraska  Game  and  Parks  Commission 
and  others  including  the  Service, 
Nebraska  Public  Power  District,  Central 
Public  Power  and  Irrigation  District, 
Platte  River  Trust,  and  the  Tern  and 
Plover  conservation  partnership,  have 
been  siu^eying  piping  plovers  most 
years  since  the  species  was  listed  and 
have  participated  in  the  1991,  1996,  and 
1997  International  Piping  Plover  Census 
(Nebraska  Game  and  Parks  Commission 
2001).  Piping  plovers  have  been  counted 
every  year  since  1982  on  the  Platte  River 
(J.  Dinan  pers.  comm.  2002).  The 
numbers  of  plovers  on  the  Platte  has 
varied  over  the  years  as  birds  take 
advantage  of  migrating  sandbar  habitats. 
Because  sandbars  are  ephemeral  and 
migrate,  we  chose  to  be  inclusive  in  our 
designation  to  include  the  stretch  of 
river  that  has  a  history  of  piping  plovers 
and  sandbar  presence  and  contains  the 
constituent  elements.  In  this  case  that 
stretch  of  the  Platte  River  runs  from  the 
Lexington  bridge  and  extends  to  the 
Platte's  confluence  with  the  Missouri 
River.  We  believe  that  the  Platte  River 
as  designated  is  essential  to  the 
conservation  and  recovery  of  this 
species. 
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(4G)  Comment— In  regard  to  the 
Niobrara  and  Loup  Rivers  in  Nebraska  it 
is  impossible  for  the  Service  to 
determine  that  an  area  is  "essential"  for 
nesting  when  it  has  little  to  no  data  as 
to  whether  nesting  even  occiirs. 

Response — We  disagree.  These  two 
rivers  have  been  considered  as  essential 
habitats  since  the  first  recovery  plan 
was  written  in  1988.  These  rivers  also 
have  been  surveyed  and  found  to  have 
birds  in  all  three  International  Piping 
Plover  Censuses  (1991, 1996,  2001). 
Plovers  were  docxunented  on  the  Loup 
River  as  early  as  1874  (Ridgeway  1874). 
Brunei,  Walked,  and  Swank  (1904) 
report  that  the  piping  plover  "breeds 
about  the  lakes  in  the  sand-hill  region, 
along  the  Niobrara  River,  in  northern 
Nebraska,  on  the  Loup  at  Dannebrog, 
along  the  Platte,  and  perhaps  on  any  of 
the  rivers  of  the  State  where  are  the 
sand-bars  on  which  it  nests."  Bruner, 
Wolcott,  and  Swenk  (1904)  also  report 
that  Aughey  recorded  plovers  breeding 
in  Dakota  Coimty  in  July  1866,  along  the 
Missouri  River.  On  the  Niobrara  River 
the  habitat  was  thought  to  be  so  unique 
it  was  studied  in  1996-1997  as  one  of 
the  least  modified  prairie  rivers  with 
breeding  piping  plovers  that  still 
exhibits  somewhat  of  a  natural 
hydrograph  (Adolf  1998).  The  Corps 
initiated  this  study  to  assist  in  their 
habitat  and  flow  modeling  efforts  on  the 
Missouri  River. 

(4H)  Comment— The  Service  does  not 
provide  evidence  that  habitat  quality  or 
quantity  in  Nebraska  rivers  is  currently 
a  limiting  factor  in  plover  abundance. 

flesponse— There  have  been 
numerous  studies  in  Nebraska  to 
document  the  quality  of  habitat 
necessary  for  piping  plover  nesting 
success  (Faanes  1983,  Scwalbach  1988, 
Sidle  et  al.  1992,  Ziewitz  1992,  Com 
and  Armbmster  1993,  Adolph  1998). 
The  "Ecology"  section  of  this  rule  also 
discusses  habitat  quality.  Habitat  quality 
on  Nebraska  rivers  is  related  to  flows  as 
many  of  the  previously  identified 
studies  suggest.  In  regard  to  quantity, 
the  carrying  capacity  of  habitat  on  rivers 
to  support  breeding  plovers  is  subject  to 
fluctuation  with  the  dynamic  ecological 
processes  that  affect  sandbar/island 
formation,  vegetation  and  other  habitat 
characteristics.  These  fluctuations  can 
be  affected  by  natural  factors,  such  as 
climate/rainfall  events  and  by  hiun^ 
intervention  through  such  actions  as 
flow  regulation  and  water  withdrawal. 
For  this  reason  any  estimates  of  carrying 
capacity  or  habitat  quantity,  especially 
on  a  local  basis,  may  be  subject  to 
change  over  time  and  would  require 
periodic  revision  to  reflect  changes  in 
habitat  conditions.  In  regard  to  critical 
habitat  designation  the  Service 


considered  the  amount  of  habitat  we 
have  seen  over  time  on  Nebraska  rivers, 
the  characteristics  and  changing  of  that 
habitat  over  time,  the  numbers  of  birds 
using  those  habitats,  the  recovery  goals 
for  those  rivers,  and  the  overall  recovery 
of  the  northem  Great  Plains  population. 
All  of  these  things  were  considered 
before  habitat  designation.  We 
concluded  that  all  sites  in  Nebraska  that 
had  a  history  of  piping  plover  nesting 
and  met  the  primary  constituent 
elements  was  necessary  for  the 
conservation  of  this  species.  Inclusion 
of  all  of  the  data  upon  which  the 
designation  is  based  in  its  entirety 
within  the  proposed  or  final  rule  would 
be  impractical.  However,  the  data  upon 
which  the  designation  was  made  is 
available  from  the  South  Dakota 
Ecological  Services  Field  Office  [see 
ADDRESSES  section). 

(41)  Comment— The  Service  fails  to 
acknowledge  or  analyze  other  possible 
effects  of  modified  flows  on  the  Platte 
River. 

Response — We  have  acknowledged 
the  effects  of  modified  flows  on  the 
Platte  River  but  it  is  not  the  purpose  of 
critical  habitat  designation  to  analyze 
these  effects.  The  Service  along  with 
others  over  the  years  have  analyzed  the 
effects  of  modified  flows  on  the  Platte 
River  and  recognize  the  need  to  address 
the  flow  issues  on  the  Platte.  However, 
the  critical  habitat  designation  process 
is  not  the  appropriate  place  to  address 
flow  issues. 

(4 J)  Comment— The  description  of  the 
primary  constituent  elements  for  rivers 
in  Nebraska  is  inadequate;  there  is  a 
need  to  define  with  precision. 

Response — We  have  modified  the 
primary  constituent  elements  to  better 
define  all  breeding  habitat  areas 
throughout  the  northem  Great  Plains. 
However,  because  of  the  broad  range 
and  types  of  habitats  we  defined  one 
over-riding  element  for  all  habitats  and 
more  precisely  defined  how  that 
element  manifests  itself  in  each  habitat 
type. 

(4K)  Comment— The  Service  has 
failed  to  show  that  plover  nesting  has 
been  "consistently"  documented  on  the 
Platte,  Loup,  and  Niobrara  Rivers  since 
listing. 

Response — Not  all  of  the  data  we 
reviewed  and  considered  during  this 
designation  was  printed  in  this 
document.  Piping  plover  data  from 
Nebraska  has  been  collected  for  all  of 
these  rivers  during  each  of  the  three 
International  Piping  Plover  census  in 
1991, 1996,  and  2001  (Nebraska  Game 
and  Parks  Commission  2001).  In  each 
year  piping  plovers  were  documented  as 
present.  Additional  years  of  surveys  that 
-  were  conducted  by  various  partners 


over  the  years  also  were  reviewed, 
which  indicate  that  plovers  use  the 
river.  Therefore,  we  believe  that  piping 
plover  presence  on  these  rivers  have 
been  appropriately  documented. 

(41)  Comment — Piping  plover  nesting 
habitat  is  not  likely  to  exist  on  the 
central  Platte  River  without  flows  in  the 
12k-20kcfs  range. 

Response — "rnis  commenter  refers  to  a 
Platte  River  article  by  Paul  Currier 
(2001).  We  believe  the  commenter 
misrepresents  Currier's  paper.  Currier 
refers  to  "Flows  in  the  12,000-20,000 
cubic  feet  per  second  range  once 
occurred  every  2  to  3  years,  but  there 
were  only  two  such  events  during  the 
last  20  years  (1983-84  and  1995)." 
Currier  also  acknowledges  that  "the 
biggest  challenge  [to  managing  sandbar 
habitats  on  the  Platte]  has  been  a  lack 
of  high  water  flows  to  rework  the  river 
bed."  We  acknowledge  that  the  river  is 
currently  in  a  low-flow  period  but  we 
remain  optimistic  that  another  high- 
flow  event  will  occur  as  it  has  done 
historically,  albeit  in  the  last  20  years 
probably  not  as  often.  Unfortunately,  the 
central  Platte  River  did  not  experience 
any  significant  high-flow  events  in  the 
1990s  that  were  comparable  to  what 
occurred  during  the  preceding  decade  in 
order  to  sufficiently  redistribute 
sandbars  and  provide  extensive  nesting 
areas  for  piping  plovers.  We  believe 
hydrological  conditions  will  again  enter 
a  wet  cycle  with  high  peak  flows, 
resulting  in  redistributed  sandbars  that 
have  elevations  conducive  to  nesting. 
As  long  as  those  high  flows  and 
associated  processes  continue  we 
believe  that  the  Platte  River,  including 
the  central  Platte  River,  will  continue  to 
support  critical  habitat  for  piping 
plovers. 

(4M)  Comment— This  critical  habitat 
designation  proposal  appears  to  be  an 
effort  to  supercede  the  cooperative 
efforts  to  provide  habitat  for  threatened 
and  endangered  species  recovery  on  the 
Platte  River. 

Response — We  do  not  agree.  The 
critical  habitat  designation  was 
prompted  and  ordered  through  the 
courts  and  is  not  being  used  to 
supercede  any  cooperative  efforts  for  the 
conservation  and  recovery  of  threatened 
and  endangered  species  on  the  Platte 
River.  We  remain  committed  to  the 
cooperative  efforts  on  the  Platte  River. 

(4N)  Comment — Check  the  accuracy 
of  Table  2  in  the  proposed  rule  in  regard 
to  Platte,  Loup,  and  Niobrara  River 
counties. 

Response — These  data  have  been  re- 
verified  and  modified  where 
appropriate. 

I40j  Comment — Some  commenters 
used  a  letter  written  by  Gary  Lingle  to 
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the  Service  on  March  22.  2000.  as  a 
reason  to  exclude  the  central  Platte 
River  from  critical  habitat  designation 
since  conunenters  believed  the  letter 
showed  that  there  has  been  no 
documented  successful  reproduction  of 
piping  plovers  on  the  central  Platte 
River. 

Response — The  letter  was  written  to 
the  Service  and  we  are  well  aware  of  its 
contents.  While  successful  reproduction 
has  not  been  documented  recently,  the 
central  Platte  River  provides  important 
habitat  for  piping  plovers.  Plovers  that 
nest  on  sandpits  along  the  central  Platte 
River  rely  primarily  on  the  river  for 
food,  and  they  abandon  the  sand  pits  at 
the  end  of  the  nesting  season  and  reside 
on  the  river  until  they  migrate.  We  have 
data  showing  plovers  used  the  river  and 
even  nested  in  some  years  on  the  central 
Platte  River,  but  the  lack  of  follow-up 
monitoring  on  some  of  these  areas  is 
another  reason  for  the  lack  of 
docimientation.  As  mentioned  in 
previous  responses,  there  are  records  of 
successful  production  on  the  central 
Platte  River  during  the  1980s  and 
records  of  plover  nests  and  plovers 
using  sandbar/island  habitats  during  the 
1990$  and  into  the  2000s.  A 
standardized  survey  protocol  for  piping 
plovers  has  been  developed  by  the 
Technical  Committee  of  the  Platte  River 
Cooperative  Agreement,  and  was  carried 
out  on  an  annual  basis  for  the  first  time 
in  2001.  The  future  use  of  this  sxirvey 
protocol  should  provide  consistent, 
long-term  monitoring  information  on 
piping  plover  occurrences  and 
reproduction  on  the  central  Platte  River. 

(4P)  Comment — One  commenter 
listed  all  of  the  active  management 
actions  on  the  Platte,  Loup,  Niobrara, 
and  Missouri  Rivers  that  involve 
management  actions  for  the  piping 
plover  including  the  Platte  River 
Cooperative  Agreement;  the  Tern  and 
Plover  Conservation  Partnership; 
Central  Platte  Natural  Resources 
District's  instream  flow  rights  for 
macroin vertebrates;  Nebraska  Game  and 
Parks  Commission's  Nongame  Wildlife 
program;  the  Service's  Partners  for 
Wildlife  Program;  management  actions 
by  the  National  Audubon  Society,  and 
Platte  River  Whooping  Crane  Habitat 
Maintenance  Trust,  Inc.;  the  Loup 
Public  Power  District's  conservation 
work;  the  Central  Nebraska  Public 
Power  and  Irrigation  District  and 
Nebraska  Public  Power  District's 
management  in  accordance  with  their 
Federal  Energy  Regulatory  Commission 
licenses,  the  Corps'  conservation  efforts 
on  the  Missouri  River  and  the  Niobrara 
River;  and  the  Loup  Public  Power 
District  and  Nebraska  Game  and  Parks 
Commission  Habitat  Management  Plan 


as  reasons  that  the  Service  should 
consider  avoiding  the  designation  of 
critical  habitat  on  these  rivers. 

Response — As  implied  by  this 
commenter,  areas  not  in  need  of  special 
management  do  not  meet  the  definition 
of  critical  habitat  and  can  be  excluded 
from  a  critical  habitat  designation.  As 
mentioned  in  (2A)  above  we  used  three 
criteria  to  determine  if  a  management 
plan  provides  adequate  special 
management  or  protection — (1)  A 
current  plan  or  agreement  must  be 
complete  and  provide  sufficient 
conservation  benefit  specific  to  the 
species;  (2)  the  plan  must  provide 
assiu'ances  that  the  conservation 
management  strategies  will  be 
implemented;  and  (3)  the  plan  must 
provide  assurances  that  the 
conservation  management  strategies  will 
be  effective,  i.e.,  provide  for  periodic 
monitoring  and  provisions  as  necessary. 
If  all  of  these  criteria  are  met,  then  the 
lands  covered  imder  the  plan  would  no 
longer  meet  the  definition  of  critical 
habitat. 

The  list  of  management  actions 
provided  by  this  conmienter  could  be 
the  beginning  of  an  effort  to  design  a 
Statewide  piping  plover  management 
and  recovery  plan  for  Nebraska. 
However,  a  specific  plan  to  address  each 
of  the  rivers  in  Nebraska  is  not  in  place. 
A  plan  should  contain  funding  and 
assurance  that  management  actions  are 
in  place  that  will  allow  for  the  recovery 
of  the  piping  plover  in  Nebraska,  in 
addition  to  a  monitoring  program  that 
will  ensure  success.  If  the  many 
conservation  partners  in  Nebraska  get 
together  and  create  such  a  program  then 
the  critical  habitat  designation  can  be 
reassessed. 

Issue  5 — Other  Relevant  Issues 

(5A)  Comment — One  commenter 
requested  the  final  rule  include  a  more 
thorough  discussion  of  the  positive 
impacts  of  critical  habitat. 

Response — We  have  reviewed  the 
document  and  added  additional 
discussion  where  warranted  in  the  rule 
and  in  the  Environmental  Assessment,  s 

(53)  Comment — ^The  Endangered 
Species  Act  is  flawed  and  has  created 
and/or  supported  a  state  of  lawlessness. 

Response — The  Endangered  Species 
Act  is  a  complex  law;  one  that  not 
everyone  likes.  The  purposes  of  the 
Endangered  Species  Act  are  to  protect 
threatened  and  endangered  species  and 
to  provide  a  means  to  conserve  their 
habitat.  As  an  administrator  of  the 
Endangered  Species  Act,  the  Service  has 
worked  to  achieve  its  purposes.  In  doing 
so  the  Service  has  foimd  flexibility  in 
the  Endangered  Species  Act  that  has 
brought  successful  recovery  to  some 


species  and  kept  many  species  from 
extinction  all  while  conserving  the 
ecosystems  upon  which  those  species 
are  dependent.  Therefore,  we  do  not 
agree  Uiat  the  Endangered  Species  Act  is 
flawed  nor  that  it  creates  or  supports 
lawlessness. 

(5C)  Comment — The  use  of  the  word 
ecosystem  should  not  be  used. 

Response — We  disagree  with  this 
commenter.  This  commenter  did  not 
provide  any  rationale  for  eliminating  the 
use  of  the  word  "ecosystem."  However, 
this  term  is  widely  used  and  accepted 
among  the  professional  biological 
community  and  is  mentioned  in  the 
purposes  of  the  Endangered  Species  Act 
(see  definition  of  the  purposes  of  the 
Endangered  Species  Act  as  noted 
above). 

(5D)  Comment — ^The  citation  of 
Ziewitz  et  al.  1992,  does  not  support  the 
statement  in  the  proposed  rule,  "After 
upstream  dams  were  built,  ^duced 
flows  allowed  the  establishment  of 
woody  vegetation  on  most  islands,  due 
to  the  lack  of  scoiu-ing,  high  spring 
flows  (Ziewitz  et  al.  1992)." 

Response — This  statement  has  been 
modified  and  more  appropriately  cited. 

(5E)  Comment — This  proposed 
designation  is  not  in  line  with  the  10th 
Circuit  Court  decision  on  the  southwest 
willow  flycatcher. 

Response — The  commenter  did  not 
speak  to  any  particular  finding  in  this 
case.  However,  we  believe  that  this 
designation  is  consistent  with  the 
findings  of  the  subject  case. 

(5F)  Comment — ^The  designation  of 
critical  habitat  is  an  "about  face"  irom 
the  decision  made  in  the  listing  rule  not 
to  list  critical  habitat. 

Response — We  were  required  by  the 
court  to  designate  critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover.  The 
final  listing  rule  for  the  piping  plover 
indicated  that  designation  of  critical 
habitat  was  not  determinable.  Thus, 
designation  was  deferred.  No  further 
action  was  taken  to  designate  critical 
habitat  for  piping  plovers.  On  December 
4, 1996,  Defenders  of  Wildlife 
(Defenders]  filed  a  suit  [Defenders  of 
Wildlife  and  Piping  Plover  v.  Babbitt, 
Case  No.  96CV02965)  against  the 
Department  of  the  Interior  and  the 
Service  over  the  lack  of  designation  of 
critical  habitat  for  the  Great  Lakes 
population  of  the  piping  plover. 
Defenders  filed  a  similar  suit  [Defenders 
of  Wildlife  and  Piping  Plover  v.  Babbitt, 
Case  No.  97CV000777)  for  the  northern 
Great  Plains  piping  plover  population  in 
1997.  During  November  and  December 
1999  and  January  2000,  we  began 
negotiating  with  Defenders  on  a 
schedule  for  piping  plover  critical 
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habitat  designation.  On  February  7,  . 
2000,  before  the  settlement  negotiations 
were  concluded,  the  U.S.  District  Court 
for  the  District  of  Columbia  issued  an 
order  directing  us  to  publish  a  proposed 
critical  habitat  designation  for  nesting 
and  wintering  areas  of  the  Great  Lakes 
breeding  population  of  the  piping 
plover  by  June  30,  2000,  and  for  nesting 
and  wintering  areas  of  the  northern 
Great  Plains  population  of  the  piping 
plover  by  May  31,  2001.  A  subsequent 
order,  after  we  requested  the  court  to 
reconsider  its  original  order  relating  to 
final  critical  habitat  designation, 
directed  us  to  finalize  the  critical  habitat 
designations  for  the  Great  Lakes 
population  by  April  30,  2001,  and  for 
the  northern  Great  Plains  population  by 
March  15,  2002.  In  response  to 
comments  received  during  the 
December-January  comment  period,  the 
Service  sought  relief  from  the  coxirts  and 
the  court  took  action  extending  the  time 
for  the  final  rule  until  August  19,  2002. 

(50)  Comments — Since  the  Service 
and  local  management  authorities  have 
no  control  of  the  flows  on  the  Missouri 
River  the  result  of  the  designation  will 
be  to  circumvent  this  obstacle  by 
transferring  the  impact  analysis  to 
neighboring  landowners. 

Response — We  do  not  agree.  The 
Corps  is  ultimately  responsible  for  the 
operations  of  the  Missouri  River.  Like 
all  Federal  agencies  the  Corps  has  a 
responsibility  for  recovery  and 
conservation  of  federally  listed  species. 
We  issued  a  biological  opinion  to  the 
Corps  in  November  2000  for  operation 
of  the  Missouri  River  on  piping  plovers 
and  other  federally  Listed  species  and 
the  Missouri  River  ecosystem.  The 
Corps  has  been  working  toward  meeting 
their  Endangered  Species  Act 
responsibilities.  The  designation  of 
critical  habitat  for  the  piping  plover  on 
the  Missouri  River  may  not  significantly 
change  what  the  Service  has  already 
recommended  to  the  Corps  in  the 
November  2000  biological  opinion  since 
many  of  the  recommendations  were 
habitat  based.  So  we  believe  the  Corps 
is  responsible  for  a  large  portion  of  the 
piping  plover  conservation  and  recovery 
effort.  We  do  not  see  that  this  impact 
has  been  transferred  to  neighboring 
landowners.  Neighboring  landowners 
will  only  be  impacted  in  so  far  as  they 
engage  in  actions  on  Missouri  River 
sandbars/islands/reservoir  shoreline 
that  may  require  a  Federal  permit, 
authorization  or  funding.  The  findings 
of  the  Economic  Analysis  are  that  the 
impacts  of  designation  are  not 
significant  and  that  most  impacts  would 
have  occmred  with  the  listing  of  the 
species  and  not  due  to  the  incremental 
effect  of  critical  habitat  designation. 


(SH)  Comment — Bridge  construction 
and  maintenance  will  be  significantly 
impacted  by  prohibiting  work  during 
the  nesting  season,  costing  travelers  and 
shippers. 

Response — Bridge  construction  and 
maintenance  within  .25  mi  of  any 
piping  plover  nesting  area  is  already 
required  to  avoid  work  diuing  the 
nesting  season.  Since  the  piping  plover 
was  listed,  this  condition  has  been  used 
for  bridge  construction  and  other 
maintenance  of  project  actions. 
Therefore,  it  is  unlikely  there  will  be 
significant  extra  costs  beyond  what 
already  occur. 

Issue  & — National  Environmental  Policy 
Act  Compliance 

(6A)  Comment — The  Service  should 
prepare  an  Environmental  Impact 
Statement  (EIS). 

Response — The  commentnrs  did  not 
provide  sufficient  rationale  for  their 
belief  that  an  EIS  is  required.  An  EIS  is 
only  required  if  we  find  that  the 
proposed  action  is  expected  to  have 
significant  impact  on  the  human 
environment.  To  make  that 
determination  we  prepared  an 
Enviroiunental  Assessment  which 
analyzed  the  probable  effects  of  the 
designation  as  well  as  several 
alternatives  to  the  proposed  action.  The 
Environmental  Assessment  was  made 
available  to  the  public  for  review  and 
conmient  on  July  6,  2001.  In  addition 
we  conducted  an  Economic  Analysis 
that  was  made  available  to  the  public  for 
review  and  conunent  on  December  26, 
2001.  An  addendum  to  the  Economic 
Analysis  also  is  being  completed  prior 
to  this  rule.  Based  on  these  analyses  and 
comments  received  from  the  public,  we 
prepared  a  final  Environmental 
Assessment  and  made  a  Finding  of  No 
Significant  Impact,  which  negated  the 
need  for  preparing  an  Environmental 
Impact  Statement.  The  final 
Environmental  Assessment,  final 
Economic  Analysis,  and  the  Finding  of 
No  Significant  Impact  provide  our 
rationale  for  determining  that  critical 
habitat  designation  would  not  have  a 
significant  effect  on  the  human 
envirorunent.  Those  documents  are 
available  for  public  review  at  the  South 
Dakota  Ecological  Services  Field  Office 
[see  ADDRESSES  section). 

(6B)  Comment — The  Service  should 
consider  a  broader  range  of  alternatives; 
e.g.,  excluding  areas  of  potential  habitat. 

Response — We  disagree  with  the 
commenter.  We  considered  a  no-action 
alternative  and  three  action  alternatives. 
Two  of  the  action  alternatives  that  were 
not  chosen  had  greater  amoimts  of 
habitat  than  the  proposed  alternative. 
The  final  designation  has  even  excluded 


additional  habitat  fi-om  the  original 
proposal.  Therefore,  we  have  provided  a 
sufficient  range  of  alternatives  and 
actually  chose  the  alternative  that  was 
most  exclusive. 

(6C)  Conunent— The  draft 
Environmental  Assessment  is 
inadequate  and  ignores  the  lack  of  tax 
considerations  and  social  and  human 
impacts,  e.g.,  loss  of  crop  land  because 
of  the  lack  of  water. 

Response — We  disagree.  The  final 
Environmental  Assessment  has  been 
revised  to  include  information  from  the 
Economic  Analysis  and  the  addendum 
to  the  Economic  Analysis.  However,  we 
do  not  agree  that  crop  land  will  be  lost 
solely  because  of  the  designation  of 
critical  habitat.  Water  supply  or  lack 
there  of  is  a  much  broader  issue  that 
critical  habitat  designation. 

(6D)  Comment— The  draft 
Environmental  Assessment  fails  to 
include  ciunulative  impacts  and 
connected  actions. 

Response — We  disagree.  We  did 
consider  cumulative  impacts  in  the  draft 
and  final  Environmental  Assessment, 
but  since  we  determined  the  impacts  to 
be  relatively  small  we  believe  only 
minimal  incremental  impacts  will  occur 
when  added  to  other  past,  present,  and 
reasonably  foreseeable  future  actions.  If 
we  had  determined  significant  impacts 
then  we  would  have  either  prepared  an 
Environmental  Impact  Statement  which 
would  have  considered  more  detail  in 
regard  to  cumulative  impacts  and 
connection  actions  or  deleted  sites  with 
significant  impacts. 

(6E)  Comment — There  is  a 
disagreement  with  a  statement  in  the 
Environmental  Assessment  that  states 
that  recreational  impacts  are  significant 
on  the  entire  80-mi  stretch  of  Lake 
Sharpe. 

Response-We  have  changed  the  text 
of  the  Environmental  Assessment  and 
the  final  rule  to  better  reflect  the  nature 
of  recreational  impacts  on  Lake  Sharpe. 

Issue  7 — Tribal  Issues 

(7A)  Comment — There  are  Tribal  trust 
lands  within  the  proposed  designation 
that  were  not  identified  as  Tribal  lands. 

Response — We  have  made  the 
correction  and  appropriately  identified 
both  reservation  boundaries  and  Tribal 
trust  land.  Although,  we  had  made 
preliminary  contacts  with  the  Tribes, 
new  information  after  the  proposed  rule 
was  published  was  provided  that 
showed  the  details  and  extent  of  Indian 
trust  lands.  Based  on  the  data  provided 
some  of  the  islands  and  sandbars  along 
the  Missouri  River  are  adjacent  or 
formed  over  flooded  Indian  trust  land. 
Indian  trust  lands  are  lands  held  by  the 
United  States  in  trust  for  either  a  Tribe 
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or  an  individual  Indian.  Initially,  the 
proposed  rule  reported  that  lands  in  the 
Missouri  River  belonged  in  Montana  to 
the  States  of  Montana  and  the  Ft.  Peck 
Sioux  and  Assiniboine  Tribes;  in  North 
Dakota  to  the  State;  and  in  Nebraska  to 
the  adjacent  landowner.  Subsequently, 
we  have  been  informed  that  the 
Submerged  Lands  Act,  43  U.S.C. 
sections  1301-1356,  states  that  "*  *   * 
land  beneath  navigable  water  held  by 
the  United  States  for  the  benefit  of  any 
tribe,  band,  or  of  Indians  or  for 
individual  Indians  is  excepted  from  the 
confirmation  and  establishment  of  the 
States"  rights  confirmed  by  43  U.S.C. 
section  1311.  Therefore,  these 
modifications  to  recognize  Tribal  trust 
lands  have  been  made. 

The  Turtle  Mountain  Tribe  was  not 
previously  recognized  in  the  proposed 
rule  as  having  lands  within  the 
proposed  critical  habitat  designation  but 
information  provided  during  the 
comment  period  revealed  that  the  Turtle 
Mountain  Tribe  has  mineral  rights  on 
land  outside  their  reservation  boimdary 
on  the  Missoiu-i  River.  The  final  rule 
reflects  this  change. 

Concerning  reservation  boundaries  we 
have  made  modifications  in  the  final 
rule  to  reflect  that  designated  critical 
habitat  does  lie  within  reservation 
boundaries. 

(7B)  Comment — ^There  is  a  need  to 
recognize  the  Ft.  Peck  Tribes 
(Assiniboine  and  Sioux)  water  rights  in 
relationship  to  the  critical  habitat 
designation  and  associated  management 
decisions  resulting  fi'om  this 
designation. 

Response — We  respect  the  Ft.  Peck 
Tribes'  water  rights  as  well  as  the  28 
Tribes  claiming  water  rights  to  the 
Missouri  River.  We  further  acknowledge 
our  role  to  manage  natural  resources  in 
a  way  that  protects  natiiral  resource  that 
the  Federal  government  holds  in  trust 
for  Tribes.  However,  the  designation  of 
critical  habitat  caimot  and  does  not 
legally  affect  any  Tribal  water  rights. 
Critical  habitat  designation  does  not 
create  a  water  right  on  the  river  and 
does  not  create  a  property  right.  Critical 
habitat  is  a  designation  only.  The 
Service  will  continue  to  work  with  the 
Ft.  Peck  Tribes  to  ensure  that  we  work 
toward  managing  natural  resources  in  a 
way  that  protects  natural  resources  that 
the  Federal  government  holds  in  trust 
for  Tribes.  The  Service  is  presently 
working  with  the  Ft.  Peck  Tribe  on  an 
endangered  species  management  plan 
for  the  Missouri  River  within  their 
reservation. 

(7C)  Comment— The  Ft.  Peck  Tribes 
are  interested  in  developing  their  own 
management  plan  for  the  piping  plover 
and  least  tern. 


Response — We  have  communicated 
with  and  agreed  to  work  with  the  Tribe 
on  this  effort  to  further  the  conservation 
Emd  recovery  of  these  species. 

(7DI  Comment— The  Ft.  Peck  Tribes 
believe  there  is  a  burden  from 
designating  critical  habitat  such  as 
limitations  on  the  area's  use,  access 
protocols  and  the  Endangered  Species 
Act  prohibitions  against  jeopardy  and 
destruction. 

Response — As  noted  in  this  rule  we 
believe  that  critical  habitat  is  not  an 
additional  burden  with  limitation's  on 
areas  nor  access  nor  is  it  necessarily 
additive  to  habitat  destruction  that  rises 
to  the  level  of  jeopardy.  First  critical 
habitat  designation  is  a  formal 
delineation  of  habitat  essential  to  the 
species  recovery.  It  does  not  create  or 
exercise  a  property  right  or  access 
rights.  Further,  we  believe  future 
Endangered  Species  Act  section  7 
consultations  involving  Tribes  (section 
7  of  the  Endangered  Species  Act 
requires  Federal  agencies  to  consult 
with  us  whenever  actions  they  fund, 
authorize,  or  carry  out  may  affect  a 
listed  species  or  its  critical  habitat)  will 
take  place  because  such  actions  have  the 
potential  to  adversely  affect  a  federally 
listed  species.  We  believe  that  planned 
projects  would  require  a  section  7 
consultation  regardless  of  the  critical 
habitat  designation. 

We  understand  that  we  have  a 
fiduciary  responsibility  to  Indian  Tribes 
to  protect  their  lands  and  resources, 
including  threatened  and  endangered 
species.  We  would  not  be  designating 
critical  habitat  on  Tribal  lands  unless  it 
was  determined  essential  to  conserve  a 
listed  species.  The  Service  believes  that 
this  is  consistent  with  the  special  trust 
responsibility  the  Federal  government 
has  to  Indian  people  to  preserve  and 
protect  their  lands  and  resources.  Both 
the  Service  and  Tribes  have 
acknowledged  that  species  conservation 
could  be  best  achieved  through 
govemment-to-govemment 
collaboration  and  communication  and 
to  that  end  we  will  continue  to  work 
with  the  Ft.  Peck  Tribes  to  ensure  the 
conservation  of  the  piping  plover. 

Issue  8 — Economic  Analysis  Issues 

(8Aj  Comment — Several  commenters 
expressed  concern  over  the  fact  that 
they  did  not  believe  that  our  draft 
Economic  Analysis  evaluated  the 
potential  economic  effects  of  the 
designation  consistently  with  the  recent 
10th  Circuit  Coiul  ruling  on  the 
southwestern  willow  flycatcher  critical 
habitat. 

Response— On  May  11,  2001,  the  U.S. 
Court  of  Appeals  in  the  10th  Circuit 
issued  a  ruling  that  addressed  the 


analytical  approach  used  by  the  Service 
to  estimate  the  economic  impacts 
associated  with  the  critical  habitat 
designation  for  the  southwestern  willow 
flycatcher.  Specifically,  the  court 
rejected  the  approach  used  by  the 
Service  to  define  and  characterize 
baseline  conditions.  Defining  the 
baseline  is  a  critical  step  within  an 
Economic  Analysis,  as  the  baseline  in 
tiim  identifies  the  type  and  magnitude 
of  incremental  impacts  attributed  to  the 
policy  or  change  under  scrutiny.  In  the 
flycatcher  analysis,  the  Service  defined 
baseline  conditions  to  include  the 
effects  associated  with  the  listing  of  the 
flycatcher  and,  as  is  typical  of  many 
regulatory  analyses,  proceeded  to 
present  only  the  incremental  effects  of 
the  rule. 

We  believe  this  analysis  complies 
with  the  decision  by  revising  the 
approach  to  defining  baseline 
conditions  within  the  areas  of  proposed 
critical  habitat.  This  approach  to 
baseline  definition  employed  in  the 
analysis  of  the  designation  of  critical 
habitat  for  the  northern  Great  Plains 
piping  plover  is  similar  to  that 
employed  in  previous  approaches  in 
that  the  goal  is  to  understand  the 
incremental  effects  of  a  designation. 
However,  it  does  provide  more 
extensive  discussion  of  pre-existing 
baseline  conditions  than  previous 
critical  habitat  economic  analyses. 
Typical  economic  analyses  concentrate 
mostly  on  identifying  and  measuring,  to 
the  extent  feasible,  economic  effects 
most  likely  to  occur  because  of  the  / 

action  being  considered.  Baseline 
conditions,  while  identified  and 
discussed,  are  rarely  characterized  or 
measured  in  any  detailed  maimer 
because,  by  definition,  these  conditions 
remain  unaffected  by  the  outcome  of  the 
decision  being  contemplated.  While  the 
goal  of  this  analysis  remains  the  same  as 
previous  critical  habitat  economic 
analyses  that  are  to  identify  and 
measure  the  estimated  incremental 
effects  of  the  proposed  rulemaking,  the 
information  provided  in  this  analysis 
concerning  baseline  conditions  is  more 
detailed  than  that  presented  in  previous 
studies.  The  final  addendum  to  this 
analysis  provided  further  information 
concerning  the  baseline  and  potential 
incremental  effects  of  the  designation  of 
critical  habitat  for  the  northern  Great 
Plains  piping  plover. 

(8B)  Comment— The  Service  is 
obligated  to  consider  "other  relevant 
impacts"  in  our  analysis  pursuant  to 
section  4(b)(2)  of  the  Endangered 
Species  Act  for  potential  exclusions 
£rom  critical  habitat. 

Response — As  previously  discussed 
in  this  final  nile,  section  4(b)(2)  of  the 
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Endangered  Species  Act  and  50  CFR 
424.19  reqiiire  us  to  consider  the 
economic  impact,  and  any  other 
relevant  impact,  of  specifying  any 
particular  area  as  critical  habitat.  We 
may  exclude  an  area  from  critical 
habitat  if  we  determine  that  the  benefits 
of  exclusion  outweigh  the  benefits  of 
designating  the  area  as  critical  habitat, 
unless  that  exclusion  will  lead  to 
extinction  of  the  species.  We  are  aware 
that  some  areas  that  we  have  designated 
as  critical  habitat  for  the  northern  Great 
Plains  piping  plover  are  subject  to 
activities  that  have  the  potential  to 
change  the  hydrology  of  the  habitat 
areas  [e.g.,  dam  construction,  changes  in 
releases  and  dam  operations,  dredging 
and  draining).  We  also  recognize  that 
many  of  these  activities  are  subject  to  a 
Federal  nexus.  As  a  result,  we  expect 
that  future  consultations  will,  in  part, 
include  planned  and  future  dam 
operations  relating  to  river  flow. 
However,  we  believe  that  these  resulting 
consultations  will  not  take  place  solely 
with  respect  to  critical  habitat  issues. 
While  it  is  true  that  altered  flows  can 
adversely  affect  designated  critical 
habitat,  we  believe  that  our  future 
consultations  regarding  such  activities 
will  take  place  because  such  actions 
have  the  potential  to  adversely  affect  a 
federally  listed  species.  We  believe  that 
such  planned  projects  would  require  a 
section  7  consultation  despite  the 
critical  habitat  designation.  Again,  as  we 
have  previously  mentioned,  section  7  of 
the  Endangered  Species  Act  requires 
Federal  agencies  to  consult  with  us 
whenever  actions  they  fund,  authorize, 
or  carry  out  may  affect  a  listed  species 
or  its  critical  habitat. 

(SC)  Comment — Many  commenters, 
including  22  coimties  that  passed 
resolutions  against  critical  habitat 
designation,  were  conl:emed  that  the 
critical  habitat  designation  would  have 
significant  adverse  economic  impacts  to 
particular  projects,  agencies,  and/or  the 
economic  recovery  of  the  entire  region. 

Response — Ehuing  the  development  of 
critical  habitat  for  the  northern  Great 
Plains  piping  plover,  we  conducted  an 
analysis  of  the  economic  impacts  that 
were  likely  to  occur  as  a  result  of  the 
designation.  The  results  of  out  analysis 
are  contained  in  our  draft  Economic 
Analysis  and  the  final  Addendiun  to  the 
Economic  Analysis.  Because  the  areas 
being  designated  are  primarily 
occupied,  our  Economic  Analysis 
concluded  that  the  designation  would 
not  result  in  significant  economic 
impacts  to  the  lands  being  designated  as 
critical  habitat  or  the  economic  recovery 
of  the  region  as  a  whole. 

(8D)  Comment — The  Draft  Economic 
-Analysis  of  Critical  Habitat  Designation 


for  the  northern  Great  Plains  piping 
plover  is  flawed,  inacciirate,  contains 
numerous  errors,  and  makes  improper 
assimiptions. 

Response — As  previously  discussed, 
section  4(b)(2)  of  the  Endangered 
Species  Act  and  50  CFR  424.19  requires 
us  to  consider  the  economic  impact,  and 
any  other  relevant  impact,  of  specifying 
any  particular  area  as  critical  habitat. 
We  published  our  proposed  designation 
of  critical  habitat  for  the  northern  Great 
Plains  piping  plover  in  the  Federal 
Register  on  June  12,  2001  (66  FR  31759). 
-  At  that  time,  our  Division  of  Economics 
and  their  consultants  Industrial 
Economics,  Inc.,  and  Bioeconomics, 
Inc.,  initiated  the  draft  Economic 
Analysis.  We  made  the  draft  Economic 
Analysis  of  the  proposed  critical  habitat 
designation  available  for  review  and 
public  comment  during  a  30-day  public 
comment  period  beginning  on  December 
28,  2001  (66  FR  67165).  Subsequently, 
on  March  21,  2002  (67  FR  13123),  we 
reopened  the  public  conunent  period  for 
an  additional  60  days  because  the 
Service's  internet  electronic  mail  was 
inoperable  during  the  initial  30-day 
comment  period  due  to  a  court  order  in 
an  imrelated  case.  Based  on  the  public 
comments  received  diuing  the  open 
comment  periods,  a  final  Addendum  to 
the  Economic  Analysis  of  critical  habitat 
for  the  northern  Great  Plains  piping 
plover  was  drafted.  This  final 
Addendum  addressed  the  concerns 
raised  through  the  comment  period  and 
considered  new  data  and  a  revised 
methodology  to  better  quantify 
coextensive,  future  section  7  impacts. 
Please  refer  to  the  Economic  Analysis 
section  of  this  final  rule  for  a  more 
detailed  discussion  of  these  dociunents. 
Copies  of  both  the  draft  Economic 
Analysis  and  the  final  Addendum 
constitute  the  final  economic  analysis 
and  are  in  the  supporting  record  for  this 
rulemaking.  They  can  be  inspected  by 
contacting  the  South  Dakota  field  office 
staff  of  the  Service  (refer  to  the 
ADDRESSES  section  of  this  rule). 

(8E)  Comment — The  Economic 
Analysis  &iled  to  estimate  various 
potential  economic  impacts  adequately. 

Response — In  the  Addendum  to  the 
Economic  Analysis  of  Critical  Habitat 
Designation  for  the  northern  Great 
Plains  piping  plover  we  conducted  a 
revised  analysis  to  address  all  concerns 
that  were  brought  up  during  the  public 
comment  process.  We  obtained 
additional  data  and  increased  out 
estimates  and  in  other  instances  we 
addressed  the  concerns  mentioned  by 
particular  commenters  by  explaining 
why  our  estimate  might  be  more 
accurate/appropriate.  Please  refer  to  the 
Addendum  to  the  Economic  Analysis 


for  a  more  thorough  discussion 
regarding  potential  economic  impacts. 

(8F)  Comment — No  monetary  beneflts 
for  the  survival  of  the  species  were 
included  in  the  draft  Economic 
Analysis. 

Response — While  we  have 
acknowledged  the  potential  for  society 
to  experience  such  benefits  in  our 
economic  analyses  for  critical  habitat 
rulemakings,  oxu  ability  to  measure 
these  benefits  in  any  meaningful  way  is 
difficult  and  imprecise  at  best.  While  we 
are  aware  of  many  studies  that  attempt 
to  identify  the  value  (in  monetary  units) 
of  listed  species,  open  space,  the  use  of 
public  lands  for  recreational  purposes, 
the  cost  of  sprawl,  etc.;  few  of  these 
studies  provide  any  meaningful 
information  that  can  be  used  to  develop 
estimates  associated  with  a  critical 
habitat  designation. 

The  designation  of  critical  habitat  will 
not  necessarily  affect  the  management  of 
the  river  systems  through  dam 
operations,  which  makes  it  difficult  to 
draw  upon  the  literature  of  economic 
values  of  such  eco-fiiendly  activities 
such  as  eco-tourism  and  birdwatching. 
Also,  while  some  economic  studies 
attempt  to  measure  the  social  value  of 
protecting  endangered  species,  the 
species  that  are  often  valued  are  well 
known  and  easy  to  identify  in  contrast 
to  other  species.  Furthermore,  the 
values  identified  in  these  studies  would 
be  most  closely  associated  with  the 
listing  of  a  species  as  endangered  or 
threatened  because  the  listing  serves  to 
provide  the  majority  of  protection  and 
conservation  benefits  under  the 
Endangered  Species  Act. 

While  we  will  continue  to  explore 
ways  that  will  allow  us  to  provide  more 
meaningful  descriptions  of  the  potential 
benefits  associated  with  a  critical 
habitat  designation,  we  believe  that  due 
to  the  current  lack  of  available  data 
specific  to  these  rulemakings,  along 
with  the  time  and  resource  constraints 
imposed  upon  the  Service,  the  benefits 
of  a  critical  habitat  designation  are  best 
expressed  in  biological  terms  that  can 
then  be  weighed  against  the  expected 
social  costs  of  the  rulemaking. 

Summary  of  Changes  From  Proposed 
Rule 

Changes  on  Alkali  Lakes  and  Wetlands 

Based  on  a  review  of  public 
comments  received  on  the  proposed 
determination  of  critical  habitat  for  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover,  we  re- 
evaluated our  proposed  designation  of 
critical  habitat  for  the  piping  plover.  In 
addition,  we  discovered  som6  potential 
errors  in  the  alkali  lakes  that  were 
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included  or  excluded  firom  the  proposed 
rule  in  our  reevaluation.  This  re- 
evaluation  resulted  in  the  following 
changes  that  are  reflected  in  this  Bnal 
determination. 

Our  review  also  indicated  we  did  not 
apply  the  alkali  lakes  criteria 
consistently  diuing  our  initial  review 
for  the  proposed  rule.  We  included  an 
area  in  the  proposed  critical  habitat 


designation  if  data  showed  birds  at  sites 
in  2  out  of  10  years.  For  example, 
several  sites  were  proposed  as  critical 
habitat  that  do  not  meet  the  criteria. 
These  sites  have  been  eliminated  from 
the  Hnal  critical  habitat  designation. 

The  NDNG  has  completed  the  Camp 
Grafton  Integrated  Natural  Resources 
Management  Plan  which  includes  Lake 
Coe.  This  plan  provides  a  benefit  for 


piping  plovers  on  Lake  Coe;  includes 
implementation  assurances  and 
includes  an  opportunity  for  adaptive 
management.  Therefore,  the  area  is  not 
in  need  of  special  management  and  at 
the  request  of  the  NDNG,  we  have 
excluded  the  NDNG  property  on  Lake 
Coe  from  critical  habitat  designation. 

Those  alkali  lakes  and  wetlands 
eliminated  are  reported  in  Table  3. 


Table  3.— Sites  Proposed  as  Critical  Habitat,  But  Do  Not  Meet  the  Criteria 


Map  No. 

McLean  1   

McLean  9  

McHenry  1,  Pierce  2  

Pierce  1  

Burleigh  1  

Burleigh  3  

Burleigh  6 

Buleigh  8.  Kidder  6  

Kidder  5 

Kidder  8 

Kidder  9 

Kidder  10 

Emmons  1  

Burleigh  2 

Eddy  1  

Sheridan  11  (MT)  


Common  name 


Blue  Hill  WPA 

Fisher  Lake 

Smokey  Lake 

Meyer  WPA  

Hysterical  02 

Hertz  Lake  

Trusty 

Stoney  Slough  

McPhail  WMA 

Lake  Etta  

Lake  George 

Mud  Lake  South  

Sisco-Fallgatter  WPA 

Salt  Lake  

Lake  Coe  

Peterson  Lake  


Survey  data 


Surveyed  4  years;  2  adults  in  1996. 
Surveyed  6  years;  no  birds. 
Surveyed  2  years;  1  adult  in  1994. 
Surveyed  6  years;  6  adults  in  1994. 
Surveyed  2  years;  no  birds. 
Surveyed  5  years;  7  adults  in  1993. 
Surveyed  8  years;  4  adults  in  1995. 
Surveyed  1  year  2  adults  in  1995. 
Surveyed  6  years;  4  adults  in  1993. 
Surveyed  4  years;  no  birds. 
Surveyed  5  years;  5  adults  in  1993. 
Surveyed  2  years;  no  birds. 
Surveyed  4  years;  1  adult  in  1994. 
Surveyed  6  years;  43  adults  in  1992. 
Exclusion  Request  from  NDNG. 
Surveyed  1  year;  1  adult  in  1988. 


Four  sites  originally  proposed  as 
critical  habitat  were  re-described 
because  of — (1)  a  name  change;  or  (2) 
the  site  was  included  in  the  proposed 
rule,  but  was  not  identified  as  a  separate 
wetland  basin  because  it  was  part  of  a 
complex  of  wetlands,  with  wetlands 
located  adjacent  to  each  other.  The  four 
sites  include — Unit  ND-1,  Divide  4; 
Unit  ND-2,  Burke  3;  Unit  ND-^, 
McLean  1 .  McLean  8. 

Missouri  River  Changes 

Lake  Francis  Case,  Missouri  River 
(107.5  mi  or  172.9  km),  and  Nelson 
Reservoir  (4,559-ac  1,845-ha)  were 
excluded  from  critical  habitat 
designation  as  described  above  in  the 
Missouri  River  and  Reservoir  section 
and  comment  (3D).  Lake  Sharpe  was  not 
included  because  this  reservoir  reach 
has  only  supported  a  few  pairs  of  birds 
on  one  beach  since  listing  and. 
therefore,  is  not  considered  essential 
and  do  not  meet  the  definition  of  critical 
habitat.  However,  a  small  peninsula/ 
island  within  the  Lower  Brule  Sioux 
Tribe  Reservation  boundary  is 
considered  an  area  in  need  of  special 
management.  The  Tribe  and  the  Service 
believe  this  area  if  managed  could  help 
restore  piping  plovers  to  this 
reservation.  Although  this  site  is  an  area 
in  need  of  special  management,  we 
cannot  designate  this  area  at  this  time 
because  it  was  not  in  the  proposed  rule 
and  thus  was  not  subject  to  public 


comment.  However,  this  area  could  be 
considered  in  a  future  amendment  to 
the  critical  habitat  designation. 

Mapping  Changes 

Mapping  changes  were  made  for 
alkali  lakes  and  wetlands.  All  of  the 
alkali  lakes  and  wetlands  were  mapped 
to  include  a  UTM  coordinate  at  the 
center  point  of  each  site.  This  was  done 
to  provide  a  better  legal  description  for 
these  sites.  Unit  description  changes 
also  were  made  to  clarify  understanding 
of  all  units.  These  changes  include 
adding  county  names,  acreages,  and 
river  miles  or  river  locators  [i.e., 
bridges).  Maps  were  changed  for  clarity 
and  thus  the  mapping  units  increased  in 
number. 

Primary  Constituent  Element  Changes 

Some  people  had  trouble 
understanding  the  primary  constituent 
elements.  We  re-wrote  this  section  to  try 
and  make  this  section  more  readable. 
We  also  identified  the  primary 
constituent  elements  into  biological  and 
physical  components.  We  are  required 
to  base  critical  habitat  determinations 
on  the  best  scientific  and  commercial 
data  available  and  to  consider  physical 
and  biological  features  (primary 
constituent  elements)  that  are  essential 
to  conservation  of  the  species,  and  that 
may  require  special  management 
considerations  and  protection.  These 
include,  but  are  not  limited  to — (1) 


space  for  individual  and  population 
growth,  and  for  normal  behavior;  (2) 
food,  water,  air,  light,  minerals,  or  other 
nutritional  or  physiological 
requirements;  (3)  cover  or  shelter;  (4) 
sites  for  breeding,  reproduction,  rearing 
(or  development)  of  offspring;  and  (5) 
habitats  protected  from  disturbance  or 
that  are  representative  of  the  historic 
geographical  and  ecological 
distributions  of  a  species.  We  defined 
one  overriding  primary  constituent 
element  as  biological  component  that 
must  be  present  at  all  sites.  That 
biological  component  is  the  dynamic 
ecological  processes  that  create  and 
maintain  piping  plover  habitat.  Without 
this  biological  process  the  physical 
component  of  the  primary  constituent 
elements  would  not  be  able  to  develop. 
The  biological  primary  constituent 
element,  i.e.,  dynamic  ecological 
processes,  creates  different  physical 
primary  constituent  elements  on  the 
landscape.  These  physical  primary 
constituent  include  mixosaline  to 
hypersaline  wetlands  (Cowardin  et  al. 
1979),  rivers,  reservoirs,  and  inland 
lakes. 

Nebmska  Changes 

The  reach  of  the  Platte  River  was 
reduced  by  23  mi  and  the  Niobrara 
River  was  reduced  by  9  mi  based  on 
new  information  provided  during  the. 
comment  period  by  a  peer  reviewer. 
This  information  indicated  that  survey 
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information  for  the  excluded  areas  were 
historical  and  not  recent  (since  listing). 

Tribal  Changes 

We  have  modified  all  Tribal  sections 
of  the  rule  to  recognize  reservation 
boundaries  and  Tribal  trust  lands.  This 
designation  does  not  and  cannot  make 
any  legal  conclusions  on  ownership  of 
lands,  including  any  submerged  lands 
or  determine  which  lands  are  held  in 
trust.  Previously  in  the  proposed  rule 
this  information  had  not  been  provided. 
Tables  1  and  2  also  have  been  modified 
to  reflect  Tribal  information. 

Economic  Analysis 

Section  4(b)(2)  of  the  Endangered 
Species  Act  requires  us  to  designate 
critical  habitat  on  the  basis  of  the  best 
scientific  and  commercial  information 
available,  and  to  consider  the  economic 
and  other  relevant  impacts  of 
designating  these  areas  as  critical 
habitat.  We  may  exclude  areas  from 
critical  habitat  upon  a  determination 
that  the  benefits  of  such  exclusions 
outweigh  the  benefits  of  designating 
these  areas  as  critical  habitat.  We  cannot 
exclude  areas  from  critical  habitat  when 
the  exclusion  will  result  in  the 
extinction  of  the  species. 

The  Economic  Analysis  must  examine 
the  incremental  economic  effects  of  the 
critical  habitat  designation  above  those 
effects  of  the  listing.  Economic  effects 
are  measiued  as  changes  in  national 
income,  regional  jobs,  and  hotisehold 
income.  A  draft  analysis  of  the 
economic  effects  of  the  critical  habitat 
designation  for  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover  was  prepared  (Bioeconomics, 
Inc.,  2001)  and  made  available  for 


public  review  (December  28,  2001  to 
January  28,  2002,  66  FR  67165).  We  also 
completed  the  Economic  Analysis  that 
incorporated  public  comments, 
information  gathered  since  the  draft 
analysis,  and  changes  to  the  critical 
habitat  designation  in  an  addendum. 
This  analysis  finds  that  over  the  next  10 
years,  total  annual  Endangered  Species 
Act  Section  7  consultation  costs 
associated  with  activities  potentially 
affecting  piping  plover  due  to 
designation  of  critical  habitat  would  be 
a  maximum  of  approximately  $58,000 
per  year.  This  cost  estimate  is  based  on 
the  number  of  anticipated  informal  and 
formal  consultations  generated  because 
of  the  critical  habitat  designation.  It  also 
acknowledges  that  there  might  be  some 
project  delays  because  of  the 
consultation  requirement.  Overall,  the 
report  finds  that  all  associated  impacts 
would  be  minimal. 

The  analysis  found  that  critical 
'habitat  designation  for  the  plover  will 
result  in  minimal  economic  impacts.  We 
have  determined  that  these  economic 
impacts  do  not  warrant  excluding  any 
areas  fi-om  the  designation. 

A  copy  of  the  final  Economic  Analysis 
is  included  in  our  administrative  record 
and  may  be  obtained  by  contacting  oiu 
office  [see  ADDRESSES  section). 

Required  Determinatioiis 

Regulatory  Planning  and  Review 

In  accordance  with  Executive  Order 
12866,  this  document  is  a  significant 
rule  and  has  been  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  under  Executive  Order  12866. 

(a)  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or  more 
or  adversely  affect  an  economic  sector, 


productivity,  jobs,  the  enviromnent,  or 
other  units  of  government. 

The  northern  Great  Plains  breeding 
population  of  piping  plover  was  listed 
as  a  threatened  species  in  1986.  In 
Fiscal  Years  1992  through  2000,  we 
conducted  90  formal  section  7 
consultations  with  other  Federal 
agencies  (88  of  these  included  minor 
water  depletion  work  done  in  Nebraska, 
Colorado,  and  Wyoming,  which 
involved  the  Platte  River)  to  ensure  that 
their  actions  are  not  likely  to  jeopardize 
the  continued  existence  of  the  piping 
plover.  Approximately  1,207.5  mi 
(1,943.3  km)  and  183,422  ac  (74,228.4 
ha)  of  the  areas  encompassing  critical 
habitat  for  the  northern  Great  Plains 
breeding  popidation  of  piping  plovers 
are  currently  unoccupied  by  nesting 
piping  plovers. 

Under  the  Endangered  Species  Act. 
critical  habitat  may  not  be  adversely 
modified  or  destroyed  by  a  Federal 
agency  action;  the  Endangered  Species 
Act  does  not  impose  any  restrictions 
through  critical  habitat  designations  on 
non-Federal  persons  unless  they  are 
conducting  activities  funded  or 
otherwise  sponsored  or  permitted  by  a 
Federal  agency  (see  Table  4).  Section  7 
requires  Federal  agencies  to  ensure  that 
they  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species. 
Based  upon  our  experience  with  the 
northern  Great  Plains  breeding 
population  of  the  piping  plover,  we 
concluded  that  any  Federal  action  or 
authorized  action  that  could  potentially 
cause  adverse  modification  of  the 
proposed  critical  habitat  would  almost 
always  be  considered  as  "jeopardy" 
under  the  Endangered  Species  Act. 


Table  4.— Activities  Potentially  Impacted  by  Piping  Plover  Listing  and  Critical  Habitat  Designation 


Categories  of  activities 


Activities  potentially  affected  by  species  listirrg  only  ^ 


Additional  activities  potentially  affected  by  critk:al 
habitat  designation  ^ 


Federal  activities  poten- 
tially affected  ^. 


Direct  take  and  activities  such  as  removing  or  destroying  piping 
plover  breeding  habitat,  wfiether  by  mechank^l,  chemical,  or 
other  means  (e.g.,  construction,  wetland  drainage  (subsurface 
or  surface)  road  buikjing,  boat  launch  and  marina  constructkm 
or  maintenance,  dam  constructton  and  management,  bank  sta- 
bilization); regulation  of  water  flows,  damming,  diversion,  and 
ctiannelizatkxi;  recreational  activities  that  significantly  deter  the 
use  of  suitable  habitat  areas  by  piping  plovers  or  alter  habitat 
through  associated  maintenance  activities  (e.g.,  recreational 
vehk:te  access,  walking  paths);  any  activity  that  results  in 
changing  the  hydrology  of  habHa\  areas  (e.g.,  dam  construc- 
tkxi,  changes  in  releases  and  dam  operations,  dredging,  drain- 
ing); sale,  exchange,  or  lease  of  Federal  land  that  contains 
suitable  habitat  that  may  result  in  the  habitat  being  destroyed 
or  appreciably  degraded  (e.g.,  shoreline  devek)pment,  buikiing 
of  recreational  facilities,  road  building);  activities  that  may  result 
in  increased  human  activity  and  disturbance). 


None  in  occupied  habitat.  In  unoccupied  habitat, 
no  additional  types  of  activities  will  be  affected 
but  consultation  will  be  required  on  these  ac- 
tivities in  additional  areas. 
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Table  4.— Activities  Potentially  Impacted  by  Piping  Plover  Listing  and  Critical  Habitat  Designation— 

Continued 


Categories  of  activities 


Activities  potentially  affected  by  species  listing  only  ^ 


Additional  activities  potentially  affected  by  critical 
habitat  designation  ^ 


Private  and  ottier  non- 
Federal  activities  po- 
tentially affected^. 


Direct  take  and  activities  such  as  removing  or  destroying  piping 
plover  habitat,  whether  by  mechanical,  chemical  or  other 
means  (e.g.,  construction,  wetland  drainage  (subsurface  and 
surface)  road  building,  boat  launch  and  marina  cor^truction  or 
maintenance,  dam  construction  and  management,  bank  sta- 
bilization); any  activity  that  results  in  changing  the  hydrology  of 
habitat  areas  (e.g.,  dam  construction,  changes  in  releases  and 
dam  operations,  dredging,  draining)  regulation  of  water  flows, 
damming,  diversion,  and  channelization;  recreational  activities 
that  significantly  deter  the  use  of  suitable  habitat  areas  by  pip- 
ing plovers  and  appreciably  decreasing  habitat  value  or  quality 
(e.g.,  increased  predation,  invasion  of  exotk:  species,  increased 
human  presence  or  disturbance)  that  require  a  Federal  action 
(permit,  authorization,  or  funding). 


None  in  occupied  habitat.  In  unoccupied  habitat, 
no  additional  types  of  activities  will  be  affected 
but  consultation  will  be  required  on  these  ac- 
tivities in  additional  areas. 


1  This  column  represents  impacts  of  the  final  rule  listing  the  piping  plover  (December  11,  1985)  (50  FR  50726)  under  the  Endangered  Species- 
Act. 

2  This  column  represents  impact  of  the  critical  habitat  designation  above  and  beyond  those  impacts  resulting  from  listing  the  species. 

3  Activities  initiated  by  a  Federal  agency 

*  Activities  initiated  by  a  private  entity  that  may  need  Federal  authorization  or  funding. 


Accordingly,  the  designation  of 
currently  occupied  areas  as  critical 
habitat  is  not  anticipated  to  have  any 
incremental  impacts  on  what  actions 
may  or  may  not  be  conducted  by 
Federal  agencies  or  non-Federal  persons 
that  receive  Federal  authorization  or 
hinding.  Non-Federal  persons  who  do 
not  have  a  Federal  connection  to  their 
actions  are  not  restricted  by  the 
designation  of  critical  habitat;  however, 
they  continue  to  be  bound  by  the 
provisions  of  the  Endangered  Species 
Act  concerning  "take"  of  the  species. 

(b)  This  rule  will  not  create 
inconsistencies  with  other  agencies' 
actions.  As  discussed  above.  Federal 
agencies  have  been  required  to  ensure 
that  their  actions  are  not  likely  to 
jeopardize  the  continued  existence  of 
piping  plovers  since  the  listing  in  1986. 
The  prohibition  against  adverse 
modification  of  critical  habitat  is  not 
expected  to  impose  any  restriction  in 
addition  to  those  that  ciurently  exist  in 
occupied  areas  of  critical  habitat. 
Because  of  the  potential  for  impacts  on 
other  Federal  agency  activities,  we  will 
continue  to  review  this  action  for  any 
inconsistencies  with  other  Federal 
agency  actions. 

(c)  This  rule  will  not  materially  affect 
entitlements,  grants,  user  fees,  loan 
programs,  or  the  rights  and  obligations 
of  their  recipients.  Federal  agencies  are 
currently  required  to  ensure  that  their 
activities  are  not  likely  to  jeopardize  the 
continued  existence  of  the  species,  and, 
as  discussed  above,  we  do  not  anticipate 
that  the  adverse  modification 
prohibition  (resulting  from  critical 
habitat  designation)  will  have  any 
additional  effects  in  areas  of  occupied 
habitat. 


(d)  The  OMB  has  determined  that  this 
rule  may  raise  novel  legal  or  policy 
issues  and,  as  a  result,  this  rule  has 
undergone  OMB  review. 

Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.) 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601  et  seq.,  as  amended  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA)  of  1996), 
whenever  an  agency  is  required  to 
publish  a  notice  of  rulemaking  for  any 
proposed  or  final  rule,  it  must  prepare 
and  make  available  for  public  comment 
a  regulatory  flexibility  analysis  that 
describes  the  effect  of  the  rule  on  small 
entities  (i.e.,  small  businesses,  small 
organizations,  and  small  government 
jurisdictions).  However,  no  regulatory 
flexibility  analysis  is  required  if  the 
head  of  an  agency  certifies  the  rule  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities.  The  SBREFA  amended  the 
Regulatory  Flexibility  Act  to  require 
Federal  agencies  to  require  a 
certification  statement.  In  this  rule,  we 
are  certifying  that  the  critical  habitat 
designation  for  northern  Great  plains 
breeding  population  of  piping  plovers 
will  not  have  a  significant  effect  on  a 
substantial  number  of  small  entities. 
The  following  discussion  explains  our 
rationale. 

Small  entities  include  small 
organizations,  such  as  independent  non- 
profit organizations,  small  governmental 
jurisdictions,  including  school  boards 
and  city  and  town  governments  that 
serve  fewer  than  50,000  residents,  as 
well  as  small  businesses.  Small 
businesses  include  manufacturing  and 
mining  concerns  with  fiewer  than  500 


employees,  wholesale  trade  entities 
with  fewer  than  100  employees,  retail 
and  service  businesses  with  less  than  $5 
million  in  annual  sales,  general  and 
heavy  construction  businesses  with  less 
than  $27.5  million  in  annual  business, 
special  trade  contractors  doing  less  than 
$11.5  million  in  annual  business,  and 
agricultural  businesses  with  annual 
sales  less  than  $750,000.  To  determine 
if  potential  economic  impacts  to  these 
small  entities  are  significant,  we 
consider  the  types  of  activities  that 
might  trigger  regulatory  impacts  under 
this  rule  as  well  as  the  types  of  project 
modifications  that  may  result.  In 
general,  the  term  "significant  economic 
impact"  is  meant  to  apply  to  a  typical 
small  business  firm's  business 
operations. 

To  determine  if  the  rule  could 
significantly  affect  a  substantial  number 
of  small  entities,  we  consider  the 
numb^r  of  small  entities  affected  within 
particular  types  of  economic  activities 
(e.g.,  housing  development,  grazing,  oil 
and  gas  production).  We  apply  the 
"substantial  nimiber"  test  individually 
to  each  industry  to  determine  if 
certification  is  appropriate.  While  the 
SBREFA  does  not  expliciUy  define 
"substantial  number,"  the  Small 
Business  Administration,  as  well  as 
other  federal  agencies,  have  interpreted 
this  to  represent  an  impact  on  20 
percent  or  greater  of  the  nimiber  of 
small  entities  in  any  industry.  In  some 
circimistances,  especially  with  critical 
habitat  designations  of  limited  extent, 
we  may  aggregate  across  all  industries 
and  consider  whether  the  total  number 
of  small  entities  affected  is  substantial. 
In  estimating  the  numbers  of  small 
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entities  potentially  affected,  we  also 
consider  whether  their  activities  have 
any  Federal  involvement.  Designation  of 
critical  habitat  only  affects  activities 
conducted,  funded,  or  permitted  by 
Federal  agencies.  Some  kinds  of 
activities  are  unlikely  to  have  any 
Federal  involvement  and  so  will  not  be 
affected  by  critical  habitat  designation. 
In  areas  where  the  species  is  present. 
Federal  agencies  already  are  required  to 
consult  with  us  under  section  7  of  the 
Act  on  activities  that  they  fund,  permit, 
or  implement  that  may  affect  northern 
Great  Plains  piping  plovers.  Federal 
agencies  also  must  consult  with  us  if 
their  activities  may  affect  critical 
habitat.  Designation  of  critical  habitat 
therefore,  could  result  in  an  additional 
economic  impact  on  small  entities  due 
to  the  requirement  to  reinitiate 
consultation  for  ongoing  Federal 
activities. 

Therefore,  the  estimated  impacts  due 
solely  to  the  designation  of  critical 
habitat  for  the  plover  are  examined  in 
the  context  of  the  SBREFA  analysis.  Of 
the  projects  that  are  potentially  affected 
by  section  7  implementation  for  the 
plover,  a  few  occur  exclusively  on  land 
managed  by  the  Service,  and  thus  do  not 
have  any  third-party  involvement.  Small 
entities  should  not  be  affected  by 
section  7  implementation  for  affected 
projects  with  the  Fish  and  Wildlife 
Service  (activities  associated  with 
National  Wildlife  Refuges). 

Of  the  projects  that  are  potentially 
affected  by  section  7  implementation  for 
the  plover  that  do  not  occur  exclusively 
on  Federal  lands,  many  are  expected  to 
involve  no  project  modifications,  or 
very  minor  ones  (e.g.,  minor  delays  in 
project  timing,  installing  informational 
signs,  or  requiring  relatively  minor 
contributions  to  fish  and  wildlife 
conservation  funds).  Overall,  less  than 
56  percent  of  formal  plover 
consultations  and  only  8  percent  of 
informal  consultations  are  anticipated  to 
have  any  third  party  costs  associated 
with  them  beyond  administrative  costs. 
The  greatest  share  of  the  costs 
associated  with  the  consultation  process 
stems  from  project  modifications  and 
mitigation  (as  opposed  to  the 
consultation  itself).  Indeed,  costs 
associated  with  the  consultation  itself 
are  relatively  minor,  with  third  party 
costs  estimated  to  range  from  $1,200  to 
$4,100  per  consultation.  Therefore, 
small  entities  are  uinlikely  to  be 
significantly  affected  by  consultations 
that  do  not  involve  costly  project 
modifications. 

The  draft  Economic  Analysis  and 
final  Addendimi  contain  the  factual 
bases  for  this  certification  and  contain  a 
complete  analysis  of  the  potential 


economic  effects  of  this  designation. 
Copies  of  these  documents  are  in  the 
supporting  record  for  this  rulemaking 
and  are  available  at  the  Service's  South 
Dakota  Field  Office  (refer  to  ADDRESSES 
section). 

In  summary,  we  have  considered 
whether  this  rule  could  result  in 
significant  economic  effects  on  a 
substantial  number  of  small  entities.  We 
have  determined,  for  the  above  reasons, 
that  it  will  not  affect  a  substantial 
number  of  small  entities.  Therefore,  we 
are  certifying  that  the  designation  of 
critical  habitat  for  the  northern  Great 
Plains  breeding  population  of  the  piping 
plover  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Accordingly,  a 
regulatory  flexibility  analysis  is  not 
required. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (5  U.S.C.  804(2)) 

This  rule  is  not  a  major  rule  under  5 
U.S.C.  804(2),  the  Small  Business 
Regulatory  Enforcement  Fairness  Act. 
This  final  designation  of  critical  habitat: 
(a)  Does  not  have  an  annual  effect  on  the 
economy  of  $100  million:  (b)  will  not 
cause  a  major  increase  in  costs  or  prices 
for  consumers,  individual  industries. 
Federal,  State,  or  local  government 
agencies,  or  geographic  regions;  and  (c) 
does  not  have  significant  adverse  effects 
on  competition,  employment, 
investment,  productivity,  innovation,  or 
the  ability  of  U.S. -based  enterprises  to 
compete  with  foreign-based  enterprises. 
As  discussed  in  the  economic  analysis, 
future  potential  section  7  costs  in  areas 
that  we  are  designating  as  critical 
habitat  for  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover  are  anticipated  to  have  a  total 
estimated  economic  effect  ranging 
between  approximately  $3.5  million  and 
$6.0  million  over  10  years.  Furthermore, 
because  all  the  areas  that  we  are 
designating  as  critical  habitat  in  this 
rule  currently  support  populations  of 
the  northern  Great  Plains  breeding 
population  of  the  piping  plover,  the 
Service  woidd  consult  on  the  same 
range  of  activities  in  the  absence  of  this 
critical  habitat  designation  and  the 
above  costs  are  most  appropriately 
attributable  to  the  section  7  jeopardy 
provisions  of  the  Act  due  to  the  listing 
of  the  species  (see  "Effects  of  Critical 
Habitat"  section). 

Proposed  and  final  rules  designating 
critical  habitat  for  listed  species  are 
issued  under  the  authority  of  the 
Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531  et  seq.). 
Competition,  employment,  investment, 
productivity,  innovation,  or  the  ability 
of  U.S.-based  enterprises  to  compete 


with  foreign-based  enterprises  will  not 
be  affected  by  the  final  rule  designating 
critical  habitat  for  this  species. 
Therefore,  we  anticipate  that  this  final 
rule  will  not  place  significant  additional 
burdens  on  any  entity. 

Executive  Order  13211 

On  May  18,  2001,  the  President  issued 
an  Executive  Order  (E.O.  13211)  which 
applies  to  regulations  that  significantly 
affect  energy  supply,  distribution,  and 
use.  Executive  Order  13211  requires 
agencies  to  prepare  Statements  of 
Energy  Effects  when  undertaking  certain 
actions.  The  primary  land  uses  within 
designated  critical  habitat  include 
agricultural  and  recreational.  Significant 
energy  production,  supply,  and 
distribution  facilities  are  not  included 
within  designated  critical  habitat. 
Therefore,  this  action  does  not  represent 
a  significant  action  affecting  energy 
production,  supply,  and  distribution 
facilities;  and  no  Statement  of  Energy 
Effects  is  required.  Additionally,  all  of 
the  areas  designated  as  critical  habitat 
for  the  northern  Great  Plains  breeding 
population  of  the  piping  plover  are 
considered  to  be  occupied  by  this  listed 
species.  Therefore,  any  consultation 
required  pursuant  to  section  7  of  the  Act 
by  a  Federal  agency  undertaking  an 
action  in  these  areas  would  likely  be 
triggered  by  the  presence  of  the  listed 
species,  whether  or  not  critical  habitat 
for  the  species  was  designated. 

Unfunded  Mandates  Reform  Act  (2 
U.S.C.  1501  etseq.) 

In  accordance  with  the  Unfunded 
Mandates  Reform  Act  (2  U.S.C.  1501  et 
sea.]: 

(a)  This  rule,  will  not  "significantly  or 
uniquely"  affect  small  governments.  A 
Small  Government  Agency  Plan  is  not 
required.  Small  governments  will  be 
affected  only  to  the  extent  that  any  of 
their  actions  involving  Federal  funding 
or  authorization  must  not  destroy  or 
adversely  modify  the  critical  habitat. 

(b)  This  rule,  will  not  produce  a 
Federal  mandate  of  $100  million  or 
greater  in  any  year,  that  is,  it  is  not  a 
"significant  regulatory  action"  under 
the  Unfunded  Mandates  Reform  Act. 
The  designation  of  critical  habitat  for 
the  piping  plover  imposes  no 
obligations  on  State  or  local 
governments. 

Takings 

In  accordance  with  Executive  Order 
12630,  this  rule  does  not  have 
significant  takings  implications,  and  a 
takings  implication  assessment  is  not 
required.  This  determination  will  not 
"take"  private  property  and  will  not 
alter  the  long-term  value  of  private 
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property.  As  discussed  above,  the 
designation  of  critical  habitat  affects 
only  Federal  agency  actions.  The  rule 
will  not  increase  or  decrease  the  current 
restrictions  on  private  property 
concerning  take  of  piping  plovers  as 
defined  in  section  9  of  the  Endangered 
Species  Act  and  its  implementing 
regulations  (50  FR  17.31).  Due  to  current 
public  knowr ledge  of  the  species' 
protection,  the  prohibition  against  take 
of  piping  plovers  both  within  and 
outside  of  the  designated  areas,  and  the 
fact  that  critical  habitat  provides  no 
incremental  restrictions,  we  do  not 
anticipate  that  property  values  will  be 
affected  by  the  critical  habitat 
designation.  While  real  estate  market 
values  may  temporarily  decline 
following  designation,  due  to  the 
perception  that  critical  habitat 
designation  may  impose  additional 
regulatory  burdens  on  land  use,  we 
expect  any  such  impacts  to  be  short 
term.  Additionally,  critical  habitat 
designation  does  not  preclude 
development  of  habitat  conservation 
plans  and  issuance  of  incidental  take 
permits.  Landowners  in  areas  that  are 
included  in  the  designated  critical 
habitat  will  continue  to  utilize  their 
property  in  ways  consistent  with  the 
conservation  of  the  piping  plover. 

Fedemlism 

In  accordance  with  Executive  Order 
13132,  the  rule  does  not  have  significant 
Federalism  effects.  A  Federalism 
assessment  is  not  required.  In  keeping 
with  Department  of  the  Interior  and 
Department  of  Commerce  policy,  the 
Service  requested  information  from  and 
coordinated  development  of  this  critical 
habitat  determination  with  appropriate 
State  and  Tribal  resource  agencies  in 
Minnesota,  Montana,  North  Dakota, 
South  Dakota,  Nebraska,  Iowa,  Kansas, 
and  Colorado  as  well  as  during  the 
listing  process.  We  will  continue  to 
coordinate  any  future  designation  of 
critical  habitat  for  the  northern  Great 
Plains  piping  plover  with  the 
appropriate  State  and  Tribal  agencies. 
The  designation  of  critical  habitat  for 
the  piping  plover  imposes  few 
additional  restrictions  to  those  currently 
in  place  and,  therefore,  has  little 
incremental  impact  on  State,  Tribal,  and 
local  governments  and  their  activities. 
The  designation  may  have  some  benefit 
to  these  governments  in  that  the  areas 
essential  to  the  conservation  of  the 
species  are  more  clearly  defined  and  the 
primary  constituent  elements  of  the 
habitat  necessary  to  the  conservation  of 
the  species  are  specifically  identified. 
While  making  this  definition  and 
identification  does  not  alter  where  and 
what  federally  sponsored  activities  may 


occur,  doing  so  may  assist  these  local 
governments  in  long-range  planning 
(rather  than  waiting  for  case-by-case 
section  7  consultations  to  occur). 

Civil  Justice  Reform 

In  accordance  with  Executive  Order 
12988,  the  Office  of  the  Solicitor  has 
determined  that  the  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order.  We  designate 
critical  habitat  in  accordance  with  the 
provisions  of  the  Endangered  Species 
Act.  The  determination  uses  standard 
property  descriptions  and  identifies  the 
primary  constituent  elements  within  the 
designated  areas  to  assist  the  public  in 
understanding  the  habitat  needs  of  the 
northern  Great  Plains  breeding 
population  of  piping  plover. 

Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.) 

This  rule  does  not  contain  any 
information  collection  requirements  for 
which  Office  of  Management  and 
Budget  approval  under  the  Paperwork 
Reduction  Act  is  required.  An  agency 
may  not  conduct  or  sponsor,  and  a 
person  is  not  required  to  respond  to  a 
collection  of  information  unless  it 
displays  a  valid  OMB  control  number. 

National  Environmental  Policy  Act 

Our  position  is  that,  outside  the  10th 
Circuit,  we  do  not  need  to  prepare 
environmental  analyses  as  defined  by 
the  NEPA  in  connection  with 
designating  critical  habitat  under  the 
Endangered  Species  Act  of  1973,  as 
amended.  We  published  a  notide 
outlining  our  reasons  for  this 
determination  in  the  Federal  Register 
on  October  25,  1983  (48  FR  49244).  This 
assertion  was  upheld  in  the  courts  of  the 
Ninth  Circuit  [Douglas  County  v. 
Babbitt.  48  F.3d  1495  (9th  Cir.  Ore. 
1995),  cert,  denied  116  S.  Ct.  698 
(1996)).  However,  when  the  range  of  the 
species  includes  States  within  the  10th 
Circuit,  pursuant  to  the  10th  Circuit 
ruling  in  Catron  County  Board  of 
Commissioners  v.  U.S.  Fish  and  Wildlife 
Service,  75]  F.3d  1429  (10th  Cir.  1996), 
we  will  complete  a  NEPA  analysis  with 
an  Environmental  Assessment.  The 
range  of  the  northern  Great  Plains 
breeding  population  of  the  piping 
plover  includes  States  within  the  10th 
Circuit;  therefore,  we  completed  a  draft 
Economic  Analysis  and  announced  its 
availability  in  the  Federal  Register  on 
July  6,  2001  (66  FR  35580).  After 
reviewing  comments  on  the  draft 
Economic  Analysis,  we  completed  an 
Environmental  Assessment  and  Finding 
of  No  Significant  Impact  on  the 
designation  of  critical  habitat  for  the 


northern  Great  Plains  breeding 
population  of  the  piping  plover. 

Govemment-to-Govemment 
Relationship  With  Tribes 

In  accordance  with  the  President's 
memorandmn  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Govemments"  (59  FR  22951),  Executive 
Order  13175,  and  512  DM  2,  we  readily 
acknowledge  our  responsibility  to 
communicate  meaningfully  with 
recognized  Federal  Tribes  on  a 
govemment-to-govemment  basis.  We 
believe  certain  Tribal  trust  resources  are 
essential  for  the  conservation  of  the 
piping  plover  because  they  support 
essential  populations  and  habitat.  In 
Montana,  plovers  have  nested  on  alkali 
wetlands  within  the  Blackfeet 
Reservation.  However,  nesting  on  the 
Blackfeet  Reservation  is  rare  and  none 
of  this  habitat  was  proposed  for  critical 
habitat. 

Many  Native  American  people  live 
along  the  Missouri  River  and  are 
dependent  on  the  natural  resources  of 
the  Missouri  River  Basin.  Eight  Tribes 
along  the  Missouri  River  have  critical 
habitat  designated  within  the  boimdary 
of  their  reservation  including  the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck,  Montana;  the  Standing  Rock  Sioux 
Tribe,  and  the  Three  Affiliated  Tribes 
(Mandan,  Hidatsa,  and  Arikara  Tribes) 
of  the  Ft.  Berthold  Reservation,  in  North 
Dakota;  the  Standing  Rock  Sioux  Tribe, 
the  Cheyenne  River  Sioux  Tribe,  the 
Lower  Brule  Sioux  Tribe,  the  Crow 
Creek  Sioux  Tribe,  and  the  Yankton 
Sioux  Tribe  in  South  Dakota;  and-the 
Santee  Sioux  Tribe  of  Nebraska. 
Additionally,  eight  Tribes  have  land  or 
Tribal  trust  land  on  submerged  sites  or 
sandbars/islands  within  the  critical 
habitat  designation  of  the  Missouri 
River.  These  Tribes  include — the 
Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck,  Montana;  the  Standing  Rock  Sioux 
Tribe,  and  the  Three  Affiliated  Tribes 
(Mandan  Hidatsa  and  Arikara  Tribes)  of 
the  Ft.  Berthold  Reservation,  in  North 
Dakota;  the  Standing  Rock  Sioux  Tribe, 
the  Cheyenne  River  Sioux  Tribe,  the 
Lower  Brule  Sioux  Tribe,  the  Crow 
Creek  Sioux  Tribe,  and  the  Yankton 
Sioux  Tribe  in  South  Dakota  and  the 
Santee  Sioux  Tribe  of  Nebraska.  The 
Turtle  Mountain  Tribe  has  mineral 
rights  to  land  along  the  Missouri  River 
in  North  Dakota  that  was  taken  by  the 
Corps  for  the  Missouri  River  mainstem 
system.  These  habitats  on  the  Missouri 
River  within  the  boundary  of  a  Tribe,  or 
held  by  the  Tribe,  individual  Indian  or 
held  in  Trust  by  the  United  States  are 
essential  to  the  recovery  of  the  piping 
plover.  We  also  coordinated  with  three 
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additional  Tribes,  including  the 
Rosebud  Sioux  and  Oglala  Sioux  Tribes 
of  South  Dakota  and  the  Winnebago 
Tribe  of  Nebraska,  with  interest  in  lands 
on  the  Missouri  River  because  of  their 
recognition  of  the  Ft.  Laramie  Treaty  of 
1868  or  other  issues. 

The  Assiniboine  and  Sioux  Tribes  of 
Ft.  Peck  have  ownership  of  sandbars 
and  islands  of  the  Missouri  River  from 
the  north  shoreline  of  the  Missouri 
River  to  the  mid-channel  of  the  river 
where  their  Reservation  borders  the 
river.  The  Reservation  borders  the 
Missouri  River  for  81.7  mi  (131.5  km)  in 
Missouri  River  Unit  MT-3.  Piping 
plovers  nest  on  sandbars  and  islands  of 
the  Assiniboine  and  Sioux  Tribes  of  Ft. 
Peck.  We  believe  that  these  Tribal  lands 
are  essential  for  the  conservation  of  the 
piping  plover  and  we  have  designated 
criticad  habitat  for  the  piping  plover  on 
these  lands  of  the  Assiniboine  and 
Sioux  Tribes  of  Ft.  Peck.  However,  the 
Ft.  Peck  Tribes  have  expressed  concerns 
over  designation  of  critical  habitat  on 
their  lands  because — (1)  perception  of 
burdens  from  the  designation;  (2)  their 
view  that  it  has  never  been  established 
that  the  Endangered  Species  Act  applies 
to  Indian  Tribes  and  their  natural 
resources,  and  (3)  their  plan  to  develop 
a  HCP  for  species  along  the  Missouri 
River  including  the  piping  plover.  The 
Ft.  Peck  Tribal  land  within  the  high 
banks  of  the  Missouri  river  will  remain 
in  the  critical  habitat  designation.  When 
the  Ft.  Peck  Tribes  have  completed  a 
HCP  the  Service  will  review  the  plan  for 
removal  from  the  critical  habitat 
designation. 

Five  miles  of  the  Niobrara  River  in  the 
critical  habitat  designation  is  within  the 


reservation  boundary  of  the  Ponca  Tribe 
in  Nebraska.  No  Tribal  trust  lands  have 
been  identified  for  the  Niobrara  River. 
In  1999  the  "Cheyenne  River  Sioux 
Tribe,  Lower  Brule  Sioux  Tribe,  State  of 
South  Dakota  Terrestrial  Wildlife 
Habitat  Restoration"  was  passed  into 
law  under  Title  VI  of  the  Water 
Resources  Development  Act.  This  Act 
has  transferred  much  of  the  Federal  land 
and  recreation  areas  in  South  Dakota 
managed  by  the  Corps  to  the  State  and 
the  BIA  (for  the  Cheyenne  River  and 
Lower  Brule  Sioux  Tribes).  Although 
land  to  be  transferred  in  fee  title  is 
above  the  top  of  the  maximum  operating 
pool  on  Missouri  River  reservoirs,  and 
not  likely  to  have  the  primary 
constituent  elements  for  piping  plover 
critical  habitat,  under  this  legislation 
the  BIA  will  obtain,  via  easement,  the 
management  authority  to  the  water's 
edge,  an  area  which  is  likely  to  contain 
the  primary  constituent  elements.  Land 
adjacent  to  the  Cheyenne  River  Sioux 
Tribe  along  Lake  Oahe,  Missouri  River, 
South  Dakota,  and  Lower  Brule  Sioux 
Tribe  along  Lakes  Sharpe  and  Francis 
Case,  Missouri  River,  South  Dakota,  will 
be  transferred  to  the  BIA  in  the  near 
future. 

Relationship  to  Canada 

In  the  1988  Recovery  Plan,  one  of  our 
criteria  for  recovery  and  delisting  of  the 
piping  plover  is  that  the  Canadian 
Recovery  Objective  must  be  met  for  the 
prairie  region.  Because  of  this,  we  have 
some  joint  conservation  projects 
ongoing  with  Canada.  However, 
according  to  CFR  402.12(h),  "Critical 
habitat  shall  not  be  designated  with 
foreign  countries  or  in  other  areas 
outside  of  the  United  States 


jurisdiction."  Since  the  areas  of  joint 
conservation  do  not  fall  within  the 
United  States  jurisdiction,  they  are  not 
included  in  this  critical  habitat 
designation. 
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List  of  Subjects  in  50  CFR  Part  17 

Endangered  and  threatened  species. 
Exports,  Imports,  Reporting  and  record- 
keeping requirements,  Transportation. 

Accordingly,  we  amend  part  17, 
subchapter  B  of  chapter  I,  title  50  of  the 
Code  of  Federal  Regulations  as  set  forth 
below: 

PARTI  7— [AMENDED] 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  16  U.S.C.  1361-1407;  16  U.S.C. 
1531-1544;  16  U.S.C.  4201-4245;  Pub.  L.  99- 
625,  100  Slat.  3500;  unless  otherwise  noted. 

2.  In  §  17.11(h).  revise  the  entry  for 
"piping  plover"  under  "BIRDS"  to  read 
as  follows: 

§  1 7.1 1    Endangered  and  threetened 
wildlife. 

***** 

(h)*  *  • 


Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  eridan- 
gered  or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Birds 


Plover,  piping Charadrius  melodus     U.S.A.  (Great 

L3l(es,  northern 
Great  Plains,  At- 
lantic and  Gulf 
Coasts,  PR,  VI) 
Canada,  Mexico, 
Bahamas,  West 
Indies. 

Plover,  piping Charadrius  melodus     U.S.A.  (Great 

Lakes,  northern 
Great  Plains,  At- 
lantic and  Gulf 
Coasts,  PR,  VI) 
Canada,  Mexico, 
Bahamas.  West 
Indies. 


Great  Lakes,  water- 
shed in  States  of 
IL,  IN,  Ml,  MN, 
NY,  OH,  PA,  and 
Wl  and  Canada 
(Ont.). 


Northern  Great  T 

Plains  in  States  of 
MN.  MT,  ND,  NE, 
and  SO. 


211 


17.95(b) 


NA 


211 


17.95(b) 


NA 
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Species 


Common  name 


Scientific  name 


Historic  range 


Vertebrate  popu- 
lation where  endan- 
gered or  threatened 


Status      When  listed 


Critical  habi- 
tat 


Special 
rules 


Do 


do 


do 


Entire,  except  those 
areas  where  listed 
as  endangered 
above. 


211 


NA 


NA 


3.  Amend  §  17.95(b)  by  adding  critical 
habitat  for  the  piping  plover 
[Charadrius  meiodus)— Northern  Great 
Plains  Breeding  Population  in  the  same 
alphabetical  order  as  the  species  occurs 
in  §  17.11(h)  to  read  as  follows: 

§  1 7.95    Critical  habitat— fish  and  wildlife. 

***** 

(b)  Birds. 

***** 

Piping  Plover  [Charadrius  melodus] — 
Northern  Great  Plains  Breeding  Population 

1.  Critical  habitat  units  are  depicted  for 
Minnesota.  Montana.  Nebraska,  North 
Dakota,  and  South  Dakota,  on  the  maps  and 
as  described  below. 

2.  The  one  overriding  primary  constituent 
element  (biological)  required  to  sustain  the 
northern  Great  Plains  breeding  population  of 
piping  plovers  that  must  be  present  at  all 
sites  is  the  dynamic  ecological  processes  that 
create  and  maintain  piping  plover  habitat. 
Without  this  biological  process  the  physical 
component  of  the  primary  constituent 
elements  would  not  be  able  to  develop.  These 
processes  develop  a  mosaic  of  habitats  on  the 
landscape  that  provide  the  essential 
combination  of  prey,  forage,  nesting, 
brooding  and  chick-rearmg  areas.  The 
annual,  seasonal,  daily,  and  even  hourly 
availability  of  the  habitat  patches  is 
dependent  on  local  weather,  hydrological 
conditions  and  cycles,  and  geological 
processes.  The  biological  primary  constituent 


element,  i.e..  dynamic  ecological  processes, 
creates  different  physical  primary  constituent 
elements  on  the  landscape.  These  physical 
primary  constituent  elements  exist  on 
different  habitat  types  found  in  the  northern 
Great  Plains,  including  mixosaline  to 
hypersaline  wetlands  (Cowardin  et  al.  1979), 
rivers,  reservoirs,  and  inlemd  lakes.  These 
habitat  types  or  physical  primary  constituent 
elements  that  sustain  the  northern  Great 
Plains  breeding  population  of  piping  plovers 
are  described  as  follows: 

i.  On  prairie  alkali  lakes  and  wetlands,  the 
physical  primary  constituent  elements 
include — (1)  shallow,  seasonally  to 
permanently  flooded,  mixosaline  to 
hypersaline  wetlands  with  sandy  to  gravelly, 
sparsely  vegetated  beaches,  salt-encrusted 
mud  flats,  and/or  gravelly  salt  flats;  (2) 
springs  and  fens  along  edges  of  alkali  lakes 
and  wetlands;  and  (3)  adjacent  uplands  200 
ft  (61  m)  above  the  high  water  mark  of  the 
alkali  lake  or  wetland. 

ii.  On  rivers  the  physical  primeu^ 
constituent  elements  include — sparsely 
vegetated  channel  sandbars,  sand  and  gravel 
beaches  on  islands,  temporary  pools  on 
sandbars  and  islands,  and  the  interface  with 
the  river. 

iii.  On  reservoirs  the  physical  primary 
constituent  elements  include — sparsely 
vegetated  shoreline  beaches,  peninsulas, 
islands  composed  of  sand,  gravel,  or  shale, 
and  their  interface  with  the  water  bodies. 

iv.  On  inland  lakes  (Lake  of  the  Woods)  the 
physical  primary  constituent  elements 


include — sparsely  vegetated  and  windswept 
sandy  to  gravelly  islcmds,  beaches,  and 
peninsulas,  and  their  interface  with  the  Water 
body. 

3.  Critical  habitat  does  not  include  existing 
developed  areas  such  as  mainstem  dam 
structures,  buildings,  marinas,  boat  ramps, 
bank  stabilization  and  breakwater  structures, 
row  cropped  or  plowed  ag  icultural  areas, 
roads  and  other  lands  (e.g.,  high  bank  bluffs 
along  Missouri  River)  unlikely  to  contain 
primary  constituent  elements  essential  for 
northern  Great  Plains  piping  plover 
conservation. 

Minnesota 

Projection:  UTM  Zone  15,  NAD83, 
GRS  1980,  Meters. 

Unit  MN-1 :  Rocky  Point,  Morris 
Point,  and  Pine  and  Curry  Island. 

This  imit  consists  of  sparsely 
vegetated  and  windswept  sandy  to 
gravelly  islands,  beaches,  and 
peninsulas,  and  their  interface  with  the 
water  body  (as  defined  in  item  2  i-iv 
above)  located  in  Lake  of  the  Woods 
Coimty  in  the  following  Township, 
Range,  and  Section(s): 

Pine  and  Curry  Islands:  T.  162  N.,  R. 
31  W.,  Sec.  1;  T.  162  N.,  R.  32  W.,  Sec. 
6,  10-12;  Morris  Point:  T.  162  N.,  R.  32 
W.,  Sec.  15-16;  Rocky  Point:  T.  163  N., 
R.  34  W.;  Sec.  4-5,  9. 

BILLING  COOE  4310-55-P 
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Montana  ' 

Projection:  UTM  Zone  13,  NAD27, 
Clarke  1866,  Meters. 

Unit  MT-1:  Sheridan  1-20. 

This  unit  consists  of  20  alkali  lakes 
and  wetlands  (as  defined  in  item  2.  i- 
iv.  above)  located  in  Sheridan  County  in 
the  following  Township,  Range,  emd 
Section(s).  The  description  that  follows 
includes  site  map  number;  common 
name  in  parentheses;  Township,  Range, 
and  Section(s);  and  UTM  coordinate  (X, 
Y)  of  the  center  point: 

Sheridan  1  (Salt  Lake);  T.  37  N.,  R.  56 
E.,  Sec.  1,  2,  12;  T.  37  N.,  R.  57  E.,  Sec. 
7;  551735.070,  5426228.954;  Sheridan  2 
(Galloway  Lake);  T.  37  N.,  R.  57  E.,  Sec. 
7,  8,  17;  18;  555270.876,  5423341.594; 
Sheridan  3  (Lake  North  Of  Espen);  T.  37 
N.,  R.  57  E.,  Sec.  7,  8,  17;  560733.568, 
5420004.719;  Sheridan  4  (Throntveit 
Lake);  T.  37  N.,  R.  58  E.,  Sec.  28-33; 
565501.589,  5419571.004;  Sheridan  5 


(Dog  Leg  WPA);  T.  37  N.,  R.  58  E.,  Sec. 
20;  566167.080,  5421711.910;  Sheridan 
6  (Anderson  Lake);  T.  37  N.,  R.  58  E., 
Sec.  15,  16,  21,  22,  27,  28;  567829.681, 
5421938.009;  Sheridan  7  (Gjesda;  East 
WPA);  T.  37  N.,  R.  58  E.,  Sec.  27,  28, 
33;  568018.405,  5419742.779;  Sheridan 
8  (Flat  Lake);  T.  37  N.,  R.  58  E.,  Sec.  28, 
32,  33;  T.  36  N.,  R.  58  E.,  Sec.  2,  3; 
566825.455,  5418175.594;  Sheridan  9 
(Lake  North  Of  Stateline);  T.  37  N.,  R. 
58  E.,  Sec.  33,  34,  T.  36  N.,  R.  58  E.,  Sec. 
1;  568493.188,  5417985.314;  Sheridan 
10  (Round/Westby  Lake);  T.  36  N.,  R.  58 
E.,  Sec.  1,  12,  13;  568830.499, 
5415144.074;  Sheridan  11  (Upper  Goose 
Lake);  T.  36  N.,  R.  58  E.,  Sec.  24,  25; 
568964.588,  5411105.524;  Sheridan  12 
(West  Goose  Lake);  T.  36  N.,  R.  58  E., 
Sec.  22,  23,  25-27;  567098.230, 
5410658.484;  Sheridan  13  (Goose  Lake); 
T.  36  N.,  R.  58  E.,  Sec.  25,  36;  T.  35  N., 
R.  58  E.,  Sec.  1,  2,  11-14;  568569.535, 


5406908.114;  Sheridan  14  (Big  Slough 
WPA);  T.  35  N.,  R.  58  E.,  Sec.  35;  T.  34 
N.,  R.  58  E.,  Sec.  1,  3. 11;  566846.207, 
5397179.894;  Sheridan  15  (Clear  Lake); 
T.  34  N.,  R.  58  E.,  Sec.  32,  33;  T.  33  N., 
R.  58  E.,  Sec.  4,  5;  563265.689, 
5389005.274;  Sheridan  16  (Erickson 
WPA);  T.  33  N.,  R.  58  E.,  Sec.  24,  25; 
569395.858,  5382318.164;  Sheridan  17 
(Parry  Lake);  T.  33  N.,  R.  58  E.,  Sec.  22, 
26,  27,  34,  35;  566648.805,  5381422.559; 
Sheridan  18  (Katy's  Lake);  T.  32  N.,  R. 
58  E.,  Sec.  8, 16-18;  558661.047, 
5375001.119;  Sheridan  19  (Deep  Lake); 
T.  32  N.,  R.  57  E.,  Sec.  32;  548829.097, 
5370424.894;  Sheridan  20  (Medicine 
Lake);  T.  31  N.,  R.  56  E.,  Sec.  1-6,  8- 
12,  13-15,  23,  24;  T.  31  N.,  R.  57  E.,  Sec. 
4-8,  18;  T.  32  N.,  R.  55  E.,  Sec.  36,  T. 
32  N.,  R.  56  E.,  Sec.  25,  31-36;  T.  32  N., 
R.  57  E.,  Sec.  28-34;  544469.013, 
5368031.399. 
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Unit  MT-2:  Missouri  River — 
approximately  125.4  mi  (201.8  km)  from 
just  west  of  Wolf  Point,  McCone  County, 
Montana,  at  RM  1712.0  downstream  to 
the  Montana/North  Dakota  border, 
Richland  County,  Montana,  and 
McKenzie  County,  North  Dakota,  at  RM 
1586.6  including  TRS  listed  below.  The 
Missouri  River  in  this  unit  flows 
through  reservation  lands  of  the 
Assiniboine  and  Sioux  Tribes  of  Fort 


Peck  (81.7  mi  (131.5  km),  State,  and 
privately  owned  land. 

T.  26  N.,  R.  58  E.,  Sec.  1-6,  T.  26  N., 
R.  59  E.,  Sec.  3-6,  9,  10, 13-16,  22-24; 
T.  27  N.,  R.  47  E.,  Sec.  21-24,  27-28, 
33-34;  T.  27  N.,  R.  48  E.,  Sec.  13-16, 
19-22,  28-29,  T.  27  N.,  R.  49  E.,  Sec. 
13-18,  24;  T.  27  N.,  R.  50  E.,  Sec.  14- 
21,  23-26;  T.  27  N.,  R.  51  E.,  Sec.  7-8, 
17-27,  30;  T.  27  N.,  R.  52  E.,  Sec.  10- 
16,  19,  21-23,  27-32;  T.  27  N.,  R.  53  E., 


Sec.  1-3,  Sec.  6-7, 18;  T.  27  N.,  R.  54 
E.,  Sec.  1-6,  ^12;  T.  27  N.,  R.  55  E., 
Sec.  1-5,  7-11;  T.  27  N.,  R.  56  E.,  Sec. 
2-6,  8-9,  11,  13-14,  24;  T.  27  N.,  R.  57 
E.,  Sec.  18-21,  27-28,  33-36;  T.  27  N., 
R.  58  E.,  Sec.  23,  25-27,  31-32,  34-36; 
T.  27  N.,  R.  59  E.,  Sec.  29-32;  T.  28  N., 
R.  53  E.,  Sec.  27-31,  33-34;  T.  28  N.,  R. 
54  E.,  Sec.  31-33;  T.  28  N.,  R.  55  E.,  Sec. 
33-35. 
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Unit  MT-3,  Fort  Peck  Reservoir— This 
unit  encompasses  approximately  77,370 
acres  (31,311  ha)  of  Fort  Peck  Reservoir, 
located  entirely  within  the  Charles  M. 
Russell  National  Wildlife  Refuge  in 
Garfield,  McCone,  and  Valley  Counties. 
This  unit  consists  of  the  following  TRS: 


T.  22  N.,  R.42E.,  Sec.  1-3,  10-15,  24; 
T.  22  N..  R.  43  E.,  Sec.  6-8,  18-20;  T. 
23  N.,  R.  42  E.,  Sec.  10-15;  T.  23  N.,  R. 
42  E.,  Sec.  22-27,  34-36;  T.  23  N.,  R.  43 
E.,  Sec.  18-19,  30-31;  T.  24  N.,  R.  41  E., 
Sec.  1-3,  10-13,  24;  T.  24  N.,  R.  42  E., 
Sec.  5-8,  16-21,  25-36;  T.  25  N.,  R.  39 


E.,  Sec.  1-2,  11-12;  T.  25  N.,  R.  40  E., 
Sec.  1-17,  20-24;  T.  25  N.,  R.  41  E.,  Sec. 
1-36;  T.  25  N.,  R.  42  E.,  Sec.  5-6;  T.  26 
N.,  R.  39  E.,  Sec.  35-36;  T.  26  N.,  R.  40 
E.,  Sec.  31-36;  T.  26  N.,  R.  41  E.,  Sec. 
13-17, 19-36;  T.  26  N.,  R.  42  E.,  Sec. 
17-19,29-32. 
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Unit  MT-4:  Bowdoin  NWR. 

This  unit  is  located  on  Bowdoin 
National  Wildlife  Refuge  in  Phillips 
County  and  includes  sparsely  vegetated 


shoreline  beaches,  peninsulas,  and 
islands  composed  of  sand,  gravel,  or 
shale  that  interface  with  these  water 
bodies  in  the  following  TRS: 


Bowdoin  NWR:  T.  30  N.,  R.  31  E.,  Sec. 
1-2,  4,  9-11;  T.  31  N.,  R.  31  E.,  Sec.  21- 
22, 25-28,  33-36. 
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Nebraska 

Projection:  UTM  Zone  14,  NAD83. 

UnitNE-1:  Platte,  Loup,  and  Niobrara 
Rivers. 

a.  Platte  River  ^  Begins  at  the 
Lexington  bridge  over  the  main  channel 
in  Dawson  County  and  extends 
downstream  to  its  confluence  with  the 
Missouri  River  in  Sarpy  Coimty  and 
includes  area  within  the  river  banks  in 
the  following  Townships,  Ranges,  and 

.    T.  08N..R.  13W.,Sec.  4-7;T.  08N., 
R.  14  W.,  Sec.  9-12,  15-18;  T.  08  N.,  R. 
15  W.,  Sec.  13-21;  T.  08  N..  R.  16  W.. 
Sec.  7,8, 13-18.  23,  24;  T.  08  N.,  R.  17 
W.,  Sec.  7,8,10-18;  T.  08  N.,  R.  18  W., 
Sec.  2-12;  T.  08  N.,  R.  19  W.,  Sec.  1- 
12;  T.  08  N.,  R.  20  W.,  Sec.  1-12;  T.  08 
N.,  R.  21  W.,  Sec.  1,2, 12;  T.  09  N.,  R. 

10  W.,  Sec.  3-7;  T.  09  N.,  R.  11  W..  Sec. 
1,  11,  12,  14-19;  T.  09  N.,  R.  12  W.,  Sec. 
13,  22-24;  26-31;  T.  09  N.,  R.  13  W., 
Sec.  25-27,  31,  33-36;  T.  09  N.,  R.  21 
W.,  Sec.  20,  21,  27-29,  34-36;  T.  10  N.. 
R.  08  W.,  Sec.  6;  T.  10  N.,  R.  09  W.,  Sec. 
1,  11,  12,  14,  15,  21,  22,  28,  29;  T.  10 
N.,  R.  10  W.,  Sec.  25,  33,  34,  35,  36;  T. 

11  N.,  R.  07  W.,  Sec.  6;  T.  11  N.,  R.  08 
W.,  Sec.  1,  2,  10,  11,  15,  16.  20,  21.  29 
30,  31;  T.  11  N.,  R.  09  W.,  Sec.36;  T.  12 
N.,  R.  06  W.,  Sec.  6;  T.  12  N.,  R.  07  W., 
Sec.  1,  2, 10-12.  14-16.  20-22,  29-31; 
T.  12  N.,  R.  08  W.,  Sec.  36;  T.  13  N.,  R. 
05  W..  Sec.  5-7;  T.  13  N..  R.  06  W..  Sec. 
12-15.  21-23.  28,  29,  31,  32;  T.  14  N., 
R.  04  W.,  Sec.  4,  5,  7-9,  18;  T.  14  N.. 

R.  05  W..  Sec.  13.  14.  22.  23,  24.  27.  28. 
32,  33;  T.  14  N.,  R.  39  W.,  Sec.  2-5,  11; 
T.  15  N.,  R.  03  W.,  Sec.  3-5.  7-9.  17- 
19;  T.  15  N..  R.  04  W..  Sec.  12-14.  23, 


'  Sections  T.  17  N..  R.  01  E..  sec.  32  and  T.  17 
N.,  R.  01  E.,  sec.  33  are  designated  CH  for  both 
Platte  and  Loup  Rivers. 


24.  26,  27,  33,  34;  T.  15  N.,  R.  38  W., 
Sec.  19,  20.  21.  28-30,  33;  T.  15  N.,  R. 
39  W.,  Sec.  24,  25,  30,  31,  32,  33.  34; 
T.  15  N.,  R.  40  W.,  Sec.  10,  23,  24,  25, 

26,  36;  T.  16  N.,  R.  01  W.,  Sec.  1-4,  7- 
10,  17,  18;  T.  16  N..  R.  02  W.,  Sec.  10- 
16, 19-21  29,  30;  T.  16  N.,  R.  03  W.,  Sec. 

25,  26.  33-36;  T.  17  N.,  R.  01  W.,  Sec. 
36;  T.  12  N..  R.  10  E..  Sec.  3-5,  9-13, 
24;  T.  12  N..  R.  11  E.,  Sec.  1, 11, 12, 14- 
16,  18-21;  T.  12  N.,  R.  12  E.,  Sec.  06; 

T.  13  N.,  R.  10  E.,  Sec.  4,  5,  7-9, 17- 

19,  29,  30.  32.  33;  T.  13  N.,  R.  12  E.,  Sec. 
25-28,  31-34,  36;  T.  13  N.,  R.  13  E.,  Sec. 
25.  26.  30-36;  T.  14  N.,  R.  09  E.,  Sec. 
1.12;  T.  14  N..  R.  10  E.,  Sec.  6-8, 17, 18, 

20.  29,  32;  T.  15  N.,  R.  09  E.,  Sec.  1- 
3,  11-13,  24,  25,  36;  T.  15  N.,  R.  10  E., 
Sec.  19;  T.  16  N.,  R.  01  E.,  Sec.  1,  2,4- 
6,  12;  T.  16  N.,  R.  02  E.,  Sec.  1-12;  T. 
16  N.,  R.  03  E.,  Sec.  4-6;  T.  16  N.,  R. 
08  E.,  Sec.  1,  2.  12;  T.  16  N.,  R.  09  E., 
Sec.  6-9.  16.  17,  21.  22,  27,  28,  33,  34; 
T.  17  N.,  R.  01  E.,  Sec.  31.  32,  33,  34, 
35.  36,  T.  17  N.,  R.  03  E.,  Sec.  25,  26, 

27,  31,  32,  33.  34;  T.  17  N.,  R.  04  E.,  Sec. 
9-12,  14-17,  20,  21.  29,  30;  T.  17  N.,  R. 
05  E.,  Sec.  7-10.  13-15;  T.  17  N.,  R.  06 
E.,  Sec.  7-9,  14-18,  22-24;  T.  17  N.,  R. 

07  E.,  Sec.  13-24;  T.  17  N.,  R.  08  E.,  Sec. 
20,  21.  27-29.  34-36. 

b.  Loup  River  2  Entire  river  beginning 
at  the  confluence  of  the  North  and 
Middle  Loup  Rivers  to  form  the  Loup 
River  in  Howard  County,  to  its 
confluence  with  the  Platte  River  in 
Platte  County  and  includes  area  within 
the  river  banks  in  the  following 
Townships.  Ranges,  and  Sections: 

T.  15  N..  R.  06  W..  Sec.  06;  T.  15  N.. 
R.  07  W..  Sec.  1-5,  7-10;  T.  15  N.,  R. 

08  W.,  Sec.  07.  8.  12-18;  T.  15  N.,  R.  09 
W..  Sec.  7-18;  T.  16  N.,  R.  04  W..  Sec. 


2  See  footnote  1 . 


5,  6;  T.  16  N.,  R.  05  W.,  Sec.  1-5,  7-10, 
18;  T.  16  N.,  R.  06  W.,  Sec.  13;  14,  22- 

24,  27-29,  31,  32;  T.  16  N.,  R.  07  W., 
Sec.  36;  T.  17  N.,  R.  01  W.,  Sec.  16, 
17,.18,  21-23,  25,  26;  T.  17  N.,  R.  02  W., 
Sec.  3,  4,  7-10,  13-15,  22-24;  T.  17  N., 
R.  03  W.,  Sec.  10-21,  30;  T.  17  N.,  R. 

04  W.,  Sec.  24-28,  32-35;  T.  17  N.,  R. 

05  W.,  Sec.  35,  36;  T.  17  N.,  R.  01  E., 
Sec.  29,  30,  32,  33.  * 

c.  Niobrara  River:  Begins  at  the  bridge 
south  of  Norden  in  Keya  Paha  County 
and  extends  downstream  to  its 
confluence  with  the  Missouri  River  in 
Knox  Coimty  and  includes  area  within 
the  river  baiiks  in  the  following 
Townships,  Ranges,  and  Sections: 

T.  31  N.,  R.  06  W.,  Sec.  6;  T.  31  N., 
R.  07  W.,  Sec.  01-4;  T.  32  N.,  R.  06  W., 
Sec.  17-20,  29-31;  T.  32  N.,  R.  07  W., 
Sec.  29-34,  36;  T.  32  N.,  R.  08  W.,  Sec. 
7,  8,  15-17,  22-25;  T.  32  N.,  R.  09  W., 
Sec.  2-6,  8-12;  T.  32  N.,  R.  10  W.,  Sec. 
1-6,  9-12;  T.  32  N.,  R.  11  W.,  Sec.  1- 
3;  T.  32  N.,  R.  17  W.,  Sec.  5,  6;  T.  32 
N.,  R.  18  W.,  Sec.  1-4,  8-10, 16-19;  T. 
32  N.,  R.  19  W.,  Sec.  19,  20,  22-24,  26- 
30;  T.  32  N.,  R.  20  W.,  Sec.  19-26;  T. 

32  N.,  R.  21  W.,  Sec.  7,  16,  17,  18,  20- 
24;  T.  32  N.,  R.  22  W.,  Sec.  2-6,  8-14; 
T.  32  N.,  R.  23  W.,  Sec.  1,  2;  T.  33  N., 
R.  11  W.,  Sec.  29,  30,  32-34;  T.  33  N., 
R.  12  W.,  Sec.  17-21,  25-28,  36;  T.  33 
N.,  R.  13  W.,  Sec.  7-10,  14-18,  23,  24; 
T.  33  N.,  R.  14  W.,  Sec.  1,  12;  T.  33  N., 
R.  15  W.,  Sec.  2-5,  7-9, 18;  T.  33  N.,  R. 
16  W.,  Sec.  11-16,  19-22,  29,  30;  T.  33 
N.,  R.  17  W.,  Sec.  25-27,  31,  33,  34;  T. 

33  N.,  R.  17  W.,  Sec.  35,  36;  T.  33  N., 
R.  18  W.,  Sec.  36;  T.  33  N.,  R.  23  W., 
Sec.  33,  34,  35;  T.  34  N.,  R.  14  W.,  Sec. 
26-31,  34,  35;  T.  34  N.,  R.  15  W.,  Sec. 

25,  35,  36. 
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North  Dakota 

Projection:  UTM  Zone  14,  NAD27. 
Clarke  1866.  Meters. 

Unit  ND-1:  Divide  1-10,  Williams  1- 
3. 

This  unit  consists  of  13  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  Divide  and  Williams 
Counties  in  the  following  Township, 
Range,  and  Section(s).  The  description 
that  follows  includes  site  map  number; 
common  name  in  parenthesis; 
Township,  Range,  and  Section(s);  and 
UTM  coordinate  (X,Y)  of  the  center 
point: 

Divide  1  (McCone  Lake);  T.  163  N.,  R. 
103  W.,  Sec.  11,  13,  14,  23,  24; 


132483.986,  5432552.457;  Divide  2 
(Radar  WPA);  T.  163  N..  R.  101  W.,  Sec. 
19,  T.  163  N.,  R.  102  W.,  Sec.  13, 14,  23, 
24;  143450.351,  5431765.782;  Divide  3 
(Westby  Lake);  T.  162  N.,  R.  103  W., 
Sec.  2,  3, 10,  T.  163  N.,  R.  103  W.,  Sec. 
34,  35;  130664.334,  5426964.175;  Divide 
4  (North  Lake);  T.  162  N.,  R.  102  W., 
Sec.  5,  7,  8,  17;  136194.956, 
5424819.822;  Divide  5  (No-Name  01);  T. 
162  N.,  R.  103  W.,  Sec.  11, 13-15,  22- 
24;  131550.101,  5423562.595;  Divide  6 
(Miller  Lake)  T.  162  N.,  R.  102  W.,  Sec. 
19-21,  28-30;  136221.252,  5420997.659; 
Divide  7  (Daneville  Lake);  T.  161  N.,  R. 
103  W..  Sec.  13,  14,  23-26;  131145.927, 
5412367.023;  Divide  8  (Johnson  WPA); 


T.  161  N.,  R.  103  W.,  Sec.  22,  27; 
129454.347,  5411841.319;  Divide  9 
(Camp  Lake);  T.  160  N..  R.  103  W.,  Sec. 
10,  15-17,  20,  21.  28;  132345.880, 
5403610.519;  Divide  10  (Africa  Lake);  T. 
160  N.,  R.  103  W..  Sec.  28.  29.  32-34; 
131067.961,  5399853.506;  Williams  1 
(Africa  Lake);  T.  159  N.,  R.  103  W.,  Sec. 
4;  131252.336.  5398158.780;  Williams  2 
(Twin  Lake);  T.  159  N.,  R.  103  W.,  Sec. 
8,  9,  16. 17;  130274.523,  5395507.964; 
Williams  3  (Appam  Lake);  T.  159  N..  R. 
100  W..  Sec.  14. 15,  21-23,  27; 
161534.618,  5390959.346. 

Unit  ND-2:  Burke  1-3,  Mountrail  1- 
10,  Renville  1. 
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UnitND-2:  Burke  1-2,  Mountrail  1- 
10,  Renville  1. 

This  unit  consists  of  14  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above]  located  in  Burke,  Renville,  and 
Mountrail  Counties  in  the  following 
Township,  Range,  and  Section(s).  The 
description  that  follows  includes  site 
map  number;  common  name  in 
parenthesis;  Township,  Range,  and 
Section(s);  and  UTM  coordinate  (X,Y)  of 
the  center  point: 

Burke  1  (Thompson  Lake);  T.  160  N., 
R.  91  W.,  Sec.  23,  25-27,  34,  35; 
249736.234,  5394198.422;  Burke  2 
(Knudson  Slough);  T.  159  N.,  R.  91  W., 
Sec.  16,  21,  27,  28,  33,  34;  245951.025, 
5385634.794;  Biu-ke  3  (Salt  Wetland);  T. 
159  N.,  R.  91  W.,  Sec.  33,34,  T.  158  N., 
R.  91  W.,  Sec.  4;  246764.949, 


5382725.766;  Mountrail  1  (Lower 
Lostwood  Lake);  T.  158  N.,.R.  91  W., 
Sec.  4,  5,  8,  17,  T.  159  N.,  R.  91  W.,  Sec. 
33;  244500.547.  5380906.195;  Mountrail 
2  (Cottonwood  Lake);  T.  157  N.,  R.  92 
W..  Sec.  5-9,  16,  17;  234663.178, 
5370756.188;  Mountrail  3  (White  Lake); 
T.  156  N.,  R.  91  W.,  Sec.  5,  6,  T.  157  N., 
R.  91  W.,  Sec.  19,  20,  27-35,  T.  157  N., 
R.  92  W.,  Sec.  25;  244128.820, 
5364745.652;  Mountrail  4  (BLM  01);  T. 
156  N.,  R.  91  W.,  Sec.  13;  254103.216, 
5358673.926;  Mountrail  5  (Halvorson 
WPA);  T.  156  N..  R.  90  W.,  Sec.  4,  8- 
10,  16,  17;  2588354.936,  5359918.409; 
Mountrail  6  (Redmond  Lake);  T.  157  N., 
R.  89  W.,  Sec.  8.  9,  16,  17,  20,  21,  28, 
29,  32,  33;  263839.454,  5366646.371; 
Mountrail  7  (Redmond  Lake  Southeast); 
T.  157  N.,  R.  89  W.,  Sec.  15,  16,  21,  22, 


27,  28;  265502.148,  5366251.040; 
Mountrail  8  (Palermo  SW);  T.  156  N.,  R. 
90  W.,  Sec.  19-21,  29;  257212.039, 
5356658.356;  Mountrail  9  (Piping  Plover 
WPA);  T.  156  N.,  R.  89  W.,  Sec.  6,  7. 18, 
T.  156  N.,  R.  90  W.,  Sec.  1, 12, 13; 
264548.981,  5359978.921;  Mounti^l  10 
(USA  01);  T.  156  N.,  R.  89  W.,  Sec.  4, 
5,  8,  9;  267688.206,  5360;  Renville  1  T. 
157  N.,  R.  84  W.,  Sec.  6,  T.  157  N.,  R. 
85  W.,  Sec.  1,  T.  158  N.,  R.  84  W.,  Sec. 
5-9,  16,  17,  20,  21,  28-32,  T.  158  N.,  R. 
85  W.,  Sec.  1,  36,  T.  159  N.,  R.  84  W., 
Sec.  30,  31,  T.  159  N.,  R.  85  W.,  Sec.  2- 
4,  10, 11,  14,  15,  24-26,  36,  T.  160  N., 
R.  85  W.,  Sec.  18-20,  29,  30,  32,  33,  34, 
T.  160  N.,  R.  86  W.,  Sec.  1,  2, 11-13,  24, 
T.  161  N.,  R.  85  W.,  Sec.  31,  32; 
307279.646,  5385022.925; 
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[//li^A/IW;  Mountrail  11,  Ward  1-10. 

This  unit  consists  of  1 1  alkali  Icikes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  Mountrail  and  Ward 
Counties  in  the  following  Township, 
Range,  and  Section(s).  The  description 
that  follows  includes  site  map  niunber; 
common' name  in  parenthesis; 
Township,  Range,  and  Section(s);  and 
UTM  coordinate  (X,  Y)  of  the  center 
point: 

Mountrail  11  (USA  03);  T.  155  N.,  R. 
87  W.,  Sec.  19.  30,  T.  155  N.,  R.  88  W., 


Sec.  24-26,  35,  36;  282515.422, 
5344702.765;  Ward  1  (Wheeler  Lake);  T. 
153  N.,  R.  86  W.,  Sec.  6,  7;  292853.430, 
5330725.995;  Ward  2  (Schaefer  Lake);  T. 
153  N.,  R.  86  W.,  Sec.  4,  5,  T.  154  N.. 
R.  86  W.,  Sec.  33;  295503.020, 
5331528.170;  Ward  3  (Simonson  Lake); 
T.  153  N.,  R.  86  W.,  Sec.  3;  297540.190, 
5330903.772;  Ward  4  (Weltikot  WPA); 
T.  153  N..  R.  87  W.,  Sec.  22;  287595.875, 
5326568.445;  Ward  5  (Galusha  WPA);  T. 
153  N.,  R.  87  W.,  Sec.  26,  27,  35; 
288918.535,  5324257.230;  Ward  6 


(LGFR);  T.  152  N.,  R.  86  W.,  Sec.  5,  6, 
T.  152  N.,  R.  87  W.,  Sec.  1,  T.  153  N., 
R.  86  W.,  Sec.  34;  296191.685, 
5321732.495;  Ward  7  (Roberts  Lake);  T. 
152  N..  R.  86  W.,  Sec.  5.  8;  298162.740, 
5320754.445;  Ward  8  (Orlein  WPA);  T. 
152  N.,  R.  87  W..  Sec.  4,  5,  8,  9; 
289443.885,  5320877.280;  Ward  9  (Foss 
Lake);  T.  151  N..  R.  84  W..  Sec.  17-20; 
315877.075,  5307516.530;  Ward  10 
(Danielson  WPA);  T.  151  N.,  R.  84  W., 
Sec.  15.  21,  22;  319713.809, 
5306604.459. 
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Unit  ND-A:  McLean  1-8. 

This  unit  consists  of  eight  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above]  located  in  McLean  County  in  the 
following  Township.  Range,  and 
Section(s).  The  description  that  follows 
includes  site  map  number;  common 
name  in  parenthesis;  Township,  Range, 
and  Section(s);  and  UTM  coordinate  (X, 
Y)  of  the  center  point: 


McLean  1  (Crystal  Lake);  T.  150  N.,  R. 
84  W.,  Sec.  26,  27,  34;  319688.770, 
5294525.701;  McLean  2  (Engel  Lake);  T. 
149  N.,  R.  84  W.,  Sec.  12, 13; 
322716.750.  5288701.540;  McLean  3 
(Lake  Nettie);  T.  148  N.,  R.  81  W..  Sec. 
20,  21.  28,  29;  348624.522,  5275584.490; 
McLean  4  (Cherry  Lake);  T.  147  N.,  R. 
81  W.,  Sec.  23-26,  36;  353837.658. 
5265184.800;  McLean  5  (Lake 
Williams);  T.  147  N.,  R.  79  W..  Sec.  19- 


21.  28-30.  32.  33.  T.  147  N..  R.  80  W., 
Sec.  22-27,  34,  36;  364083.475, 
5265192.285;  McLean  6  (Blue  Lake);  T. 
147  N.,  R.  79  W..  Sec.  16. 17.  20.  21; 
367727.830.  5266869.230;  McLean  7 
(Tractor  Lake);  T.  146  N..  R.  80  W..  Sec. 
1.  2,  35.  36;  362857.085.  5262620.315; 
McLean  8  (Koeing  WDA);  T.  145  N..  R. 
80  W.,  Sec.  1. 12;  363258.729. 
5250887.545. 
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Unit  A/Z>-5;  McHenry  1-4,  Sheridan 
1-6. 

This  unit  consists  of  10  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  McHenry  and 
Sheridan  Counties  in  the  following 
Township,  Range,  and  Section(s).  The 
description  that  follows  includes  site 
map  number;  common  name  in 
parenthesis;  Township,  Range,  and 
Section(s);  and  UTM  coordinate  (X,  Y] 
of  the  center  point: 


McHenry  1  (Lake  Lemer);  T.  153  N., 
R.  75  W.,  Sec.  7,  8, 17, 18,  20; 
400056.197,  5325316.812;  McHenry  2 
(Bromley  Lake);  T.  153  N.,  R.  75  W.,  Sec. 
20,  21,  28;  402047.786,  5323231.640; 
McHenry  3  (Crooked  Lake);  T.  153  N., 
R.  75  W.,  Sec.  31,  T.  153  N.,  R  76  W., 
Sec.  36;  398136.708,  5320218.780; 
McHenry  4  (Spiche  WPA);  T.  151  N.,  R. 
78  W..  Sec.  13, 14,  23,  24;  380388.750, 
5304863.342;  Sheridan  1  (Kandt  Lake); 
T.  150  N.,  R.  76  W.,  Sec.  7, 18,  T.  150 
N..  R.  77  W.,  Sec.  12-14;  390437.732, 


5296427.775;  Sheridan  2  (Moesner 
Lake);  T.  150  N.,  R  77  W.,  Sec.  17-21, 
28;  384577.857,  5294515.153;  Sheridan 
3  (Krueger  Lake);  T.  149  N.,  R.  77  W., 
Sec.  2,  3, 11,  T.  150  N.,  R.  77  W.,  Sec. 
26,  27,  34,  35;  387560.771,  5291126.275; 
Sheridan  4  (New  Lake);  T.  149  N.,  R.  76 
W..  Sec.  1;  399759.605,  5289417.669; 
Sheridan  5  (Plover  Pond);  T.  149  N.,  R. 
75  W.,  Sec.  7;  401849.925,  5287906.865; 
Sheridan  6  (Gadwall  Lake);  T.  149  N.,  R. 
75  W.,  Sec.  7;  401439.445,  5287735.436. 
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Unit  ND-6:  Benson  1-7,  Pierce  1-4. 

This  unit  consists  of  11  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  Benson  and  Pierce 
Counties  in  the  following  Township, 
Range,  and  Section(s).  The  description 
that  follows  includes  site  map  number; 
common  name  in  parenthesis; 
Township,  Range,  and  Section(s);  and 
UTM  coordinate  (X,  Y)  of  the  center 
point: 

Benson  1  (Horseshoe  Lake);  T.  156  N., 
R.  71  W.,  Sec.  16,  17,  20.  21; 
440518.660,  5353030.147;  Benson  2 


(Shively  WPA);  T.  156  N.,  R.  71  W.,  Sec. 
20,  29;  439353.229,  5350282.062; 
Benson  3  (Pfeifer  Lake);  T.  155  N.,  R.  71 
W.,  Sec.  5,  T.  156  N.,  R.  71  W.,  Sec.  32; 
439370.542,  5348281.846;  Benson  4 
(Long  Lake  WPA)  T.  155  N.,  R.  71  W., 
Sec.  4,  9,  10,  15.  16;  441621.551, 
5345274.731;  Benson  5  (Volk  WPA 
West);  T.  155  N.,  R.  70  W.,  Sec.  17,  18; 
448265.688,  5344009.988;  Benson  6 
(Simon  WPA);  T.  154  N.,  R.  71  W.,  Sec. 
9,  10,  15,  16;  442022.195,  5335513.405; 
Benson  7  (Cranberry  Lake);  T.  154  N.,  R. 


71  W.,  Sec.  14, 15,  21-23,  26-28,  34; 
442842.177,  5331453.343;  Pierce  1 
(Sandhill  Crane  WPA);  T.  153  N.,  R.  72 
W.,  Sec.  3,  4,  T.  154  N.,  R.  72  W..  Sec. 
33.  34;  431750.466,  5328861.394;  Pierce 
2  (Petrified  Lake);  T.  153  N.,  R.  72  W., 
Sec.  7,  8;  428853.027,  5326213.903; 
Pierce  3  (Orrin  Lake);  T.  152  N..  R.  74 
W..  Sec.  5-9;  413060.595,  5317206.795; 
Pierce  4  (Little  Antelope  Lake);  T.  151 
N..  R.  73  W.,  Sec.  5,  6,  T.  152  N.,  R.  73 
W.,  Sec.  31-33;  421895.100, 
5309374.573. 
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Unit  ND-7:  Burleigh  1^,  Kidder  1-5. 

This  unit  consists  of  nine  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  Burleigh  and  Kidder 
Coimties  in  the  following  Township, 
Range,  and  Section(s).  The  description 
that  follows  includes  site  map  number; 
common  name  in  parenthesis; 
Township,  Remge,  and  Section(s);  and 
UTM  coordinate  (X,  Y)  of  the  center 
point: 

Burleigh  1  (Rath  WPA);  T.  143  N.,  R. 
75  W.,  Sec.  16,  21,  22,  27-29.  33; 
410335.925,  522591.163;  Burleigh  2 


(Rachel  Hoff);  T.  142  N.,  R.  75  W..  Sec. 
3,  4,  T.  143  N.,  R.  75  W.,  Sec.  33,  34; 
411135.195,  5222640.220;  Burleigh  3 
(Lake  Arena);  T.  142  N.,  R.  75  W.,  Sec. 
11-15,  22-24,  26,  27;  413457.835, 
5218315.984;  Burleigh  4  (Long  Lake 
NWR);  T.  137  N.,  R.  75  W.,  Sec.  1-12, 
17-20,  30,  31,  T.  138  N.,  R.  75  W.,  Sec. 
25-27,  33-36,  T.  137  N.,  R.  76  W.,  Sec. 
9,  10,  13,  15-17,  21-27.  35,  36;' 
409304.489,  5171717.886;  Kidder  1 
(Horsehead  Lake);  T.  141  N.,  R.  72  W., 
Sec.  2^,  9-11,  14-16,  21-24,  26-28,  T. 
142  N.,  R.  72  W.,  Sec.  33,  34; 


440436.505.  5209889.760;  Kidder  2 
(Spring  Lake);  T.  140  N..  R.  71  W..  Sec. 
5-7.  T.  141  N.,  R.  71  W..  Sec.  33; 
448424.870.  5202157.335;  Kidder  3 
(Sibley  Lake);  T.  140  N.,  R.  72  W.,  Sec. 
1,  2, 10-12.  14. 15;  444092.995. 
5200289.957;  Kidder  4  (Big  Muddy 
Lake);  T.  140  N..  R.  72  W..  Sec.  22-24. 
26.  27;  443892.205,  5196747.645; 
Kidder  5  (Long  Lake  NWR);  T.  137  N.. 
R.  74  W.,  Sec.  4-6,  T.  138  N.,  R.  73  W., 
Sec.  16-20,  T.  138  N..  R.  74  W.,  Sec.  13- 
15,21-35;  423970.257,  5176976.647. 
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Unit  ND-8:  Stutsman  1-3. 

This  unit  consists  of  three  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  la  Stutsman  Coimty  in 
the  following  Township,  Range,  and 
Section(s).  The  description  that  follows 
includes  site  map  number;  common 


name  in  parenthesis;  Township,  Range, 
and  Section(s);  and  UTM  coordinate  (X, 
Y)  of  the  center  point: 

Stutsman  1  (Jim  Lake);  T.  143  N.,  R. 
64  W.,  Sec.  18-20,  28-30,  33.  34,  T.  143 
N.,  R.  65  W.,  Sec.  24;  513814.853, 
5224895.395;  Stutsman  2  (Chase  Lake); 


T.  141  N.,  R.  69  W.,  Sec.  16, 17,  19-21, 
28-30,  32,  33;  466386.425,  5205713.905; 
Stutsman  3  (Stink  Lake  01);  T.  139  N., 
R.  69  W.,  Sec.  5-8;  467714.455, 
5191874.900. 
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Unit  ND-9:  Logan  1-4,  Mcintosh  1-2. 

This  unit  consists  of  six  alkali  lakes 
and  wetlands  (as  defined  in  item  2  i-iv 
above)  located  in  Logan  and  Mcintosh 
Counties  in  the  following  Township, 
Range,  and  Section(s).  The  description 
that  follows  includes  site  map  nimiber; 
common  name  in  parenthesis; 
Township,  Range,  and  Section(s];  and 


UTM  coordinate  (X,  Y)  of  the  center 
point: 

Logan  1  (Eberie  Lake);  T.  135  N.,  R. 
69  W..  Sec.  28.  29,  32,  33;  471236.510, 
5146008.575;  Logan  2  (Schweigert 
WPA);  T.  134  N.,  R.  69  W..  Sec.  2.  3, 10, 
11.  14, 15;  474875.710,  5141918.770; 
Logan  3  (Baltzer  WPA);  T.  134  N.,  R.  70 
W.,  Sec.  23.  26,  27;  465722.478, 


5137658.555;  Logan  4  (Logan  County 
WMA);  T.  134  N.,  R  70  W.,  Sec.  34,  35; 
465577.090,  5135812.195;  Mcintosh  1 
(Turkey  Island  WPA);  T.  130  N.,  R.  69 
W.,  Sec.  2,  3,  T.  131  N.,  R.  69  W.,  Sec. 
34,  35;  476990.724,  5106836.450; 
Mcintosh  2  (Mchitosh  02);  T.  130  N.,  R. 
68  W.,  Sec.  13, 14,  23,  24;  488392.570, 
5101297.805. 
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Unit  ND-IO:  Eddy  1. 

This  unit  consists  of  one  alkali  lake 
and  wetland  (as  defined  in  item  2  i-iv 
above)  located  in  Eddy  County  in  the 
foHowing  Township,  Range,  and 


Section(s).  The  description  that  follows 
includes  site  map  number;  common 
name  in  parenthesis;  Township,  Range, 
and  Section(s);  and  UTM  coordinate  (X, 
Y)  of  the  center  point: 


Eddy  1  (Lake  Coe);  T.  149  N.,  R.  63 
W.,  Sec.  21,  22,  26-28;  522343.035. 
5282341.250. 
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Unit  ND-1 1 :  Missouri  River. 

Approximately  354.6  mi  (570.6  km) 
from  the  Montana/North  Dakota  border 
just  west  of  Williston,  McKenzie 
County.  North  Dakota,  at  RM  1586.6 
downstream  to  the  North  Dakota/South 
Dakota  border  in  Sioux  and  Emmons 
Counties,  North  Dakota,  and  Corson  and 
CampbelLCounties,  South  Dakota,  at 
RM  1232.0.  Lake  Sakakawea,  Lake 
Audubon,  and  Lake  Oahe  are  included 
in  this  unit,  along  with  a  free-flowing 
stretch  of  the  Missouri  River  from  RM 
1389  to  1302  (Garrison  Reach).  This  unit 
consists  of  the  following  TRS: 

T.  129  N.,  R.  78  W.,  Sec.  19,  29-32  ; 
T.  129  N.,  R.  79  W.,  Sec.  3-6.  8-11.13- 
16,  21-27,  35-36,  T.  129  N.,  R.  80  W., 
Sec.  1,  T.  130  N.,  R.  79  W..  Sec.  3-9.  17- 
21.  27-34,  T.  130  N.,  R.  80  W.,  Sec.  1- 
3,  10-14.  23-26.  36;  T.  131  N.,  R  79  W.. 
Sec.  4-9,17-20,  29-32,  T.  131  N.,  R.  80 
W.,  Sec.  1,  11-15,  22-26.  35-36;  T.  132 
N..  R.  78  W..  Sec.  15-22;  T.  132  N.,  R. 
79  W.,  Sec.  3-5.  8-10,  13-16,  21-24, 
26-29.  32-36.  T.  133  N.,  R.  78  W..  Sec. 
5-8,  18-19.  30;  T.  133  N..  R.  79  W..  Sec. 
1-2.  11-13.  23-28,  34-36;  T.  134  N.,  R. 
78  W..  Sec.  31;  T.  134  N..  R.  79  W.,  Sec. 
2-3,  10-16,  22-26,  35-36.  T.  135  N.,  R. 
78  W.,  Sec.  6-7.  T.  135  N..  R.  79  W.. 
Sec.  1-2,  11-15.  22-24.  Sec.  26-27,  34- 
35;  T.  136  N..  R.  78  W.,  Sec.  18-19,  30- 
31;  T.  136  N..  R.  79  W..  Sec.  1-3.  5-6, 
8-16.  22-27.  35-36.  T.  137  N.,  R.  79  W., 
Sec.  8, 14-23,  26-36,  T.  137  N.,  R.  80 
W..  Sec.  3-5.  T.  8-11, 13-17,  22-26,  36, 
T.  138  N..  R.  80  W.,.Sec.  5-7,  18-19,  28- 
34,  T.  138  N.,  R.  81  W..  Sec.  13,  24-25; 
T.  139  N.,  R.  80  W..  Sec.  30-31.  T.  139 
N..  R.  81  W.,  Sec.  3-4,  Sec.  10-11,  14, 
23-26;  T.  140  N.,  R.  81  W.,  Sec.  5.  8- 
9.  16.  21,  27-28.  33.  T.  141  N..  R.  80  W., 
Sec.  7,  18;  T.  141  N.,  R.  81  W.,  Sec.  1- 


3,  11-13.  24-27,  33-35.  T.  142  N..  R.  81 
W.,  Sec.  4-5,  9-10,  15-16,  21-22,  27- 
28,  34-35.  T.  143  N..  R.  81  W..  Sec.  5- 
8,  18-19.  29-33.  T.  144  N..  R.  81  W., 
Sec.  30-32,  T.  144  N.,  R.  82  W.,  Sec.  14- 
18,  23-25,  T.  144  N..  R.  83  W.,  Sec.  13- 

14.  21-24,  27-34,  T.  144  N..  R.  84  W., 
Sec.  5-9.  14-17,  22-25,  T.  145  N.,  R.  84 
W.,  Sec.  5.  8-9.  15-16,  21,  22,  27,.  34- 
35;  T.  146  N..  R.  84  W.,  Sec.  4-7,  18- 
20.  29-30.  Sec.  32;  T.  146  N..  R.  85  W., 
Sec.  12-13.  24;  T.  146  N..  R.  86  W.,  Sec. 
3.  T.  146  N..  R.  86  W.,  Sec.  6-7.  T.  146 
N.,  R.  87  W..  Sec.  1-10,  18.  T.  146  N., 
R.  88  W.,  Sec.  1-14,  16-18.  20-21,  24; 
T.  146  N..  R.  89  W..  Sec.  1-2,  10-12,  T. 
147  N.,  R.  82  W.,  Sec.  2-6.  8-11,  15-18, 
T.  147  N..  R.  83  W..  Sec.  1-9.  Sec.  16- 
20,  T.  147.  N..  R.  84  W.,  Sec.  1-24,  T. 

147  N..  R.  85  W.,  Sec.  1-27.  28-35,  29- 
31,  34-36.  T.  147  N..  R.  86  W.,  Sec.  1- 
3,  7,  9-36;  T.  147  N.,  R.  87  W.,  Sec.  7- 
36,  T.  147  N.,  R.  88  W..  Sec.  6-11.  13- 
36;  T.  147  N..  R.  89  W..  Sec.  1-29.  34- 
36;  T.  147  N..  R.  90  W..  Sec.  1-18,  20, 
23-27;  T.  147  N.,  R.  91W..  Sec.  1-7.  11- 
12;  T.  147  N..  R.  92  W.,  Sec.  1-9.  12- 
13.  16-20.  29-30.  32;  T.  147  N..  R.  93 
W.,  Sec.  1-2,  12-13,  T.  148  N.,  R.  82  W., 
Sec.  7-8,  17-20,  28-34;  T.  148  N..  R.  83 
W.,  Sec.  11-15.  19-36.  T.  148  N.,  R.  84 
W.,  Sec.  18-19.  22-27.  29-36;  T.  148  N.. 
R.  85  W.,  Sec.  19-20,  24-25.  27.  T  29- 
36;  T.  148  N..  R.  86  W.,  Sec.  23-28,  33- 
36;  T.  148  N.,  R.  89  W.,  Sec.  30-32,  T. 

148  N.,  R.  90  W.,  Sec.  6.  19-21,  25-36; 
T.  148  N.,  R.  91  W.,  Sec.  1-12,  14-17, 
19-36,  T.  148  N..  R.  92  W..  Sec.  13.  20- 
22,  24-36;  T.  148  N.,  R.  93  W..  Sec.  24- 
25,  35-36,  T.  149  N.,  R.  89  W..  Sec.  7, 
18;  T.  149  N.,  R.  90  W..  Sec.  3-24.  27- 
33;  T.  149  N.,  R.  91  W..  Sec.  1-4,  6,  9- 

15,  23-26,  34-36;  T.  149  N.,  R.  92  W.. 
Sec.  1-6.  10-12. 14-16;  T.  149  N..  R.  93 


W.,  Sec.  1-2,  T.  150  N.,  R.  90  W.,  Sec. 
18-19,  29-31;  T.  150  N.,  R.  91  W.,  Sec. 
1-36,  T.  150  N.,  R.  92  W.,  Sec.  13-14, 
1^20,  23-36;  T.  150  N.,  R.  93  W.,  Sec. 
6-9,  13-36,  T.  150  N.,  R.  94  W.,  Sec.  1- 
2,  12-15,  22,  24;  T.  151  N.,  R.  91  W., 
Sec.  1-11.  14-23,  26-35,  T.  151  N.,  R. 
92  W.,  Sec.  1-3.  10-14,  23-26,  36;  T. 

151  N.,  R.  93  W.,  Sec.  5-8,  16-21,  30- 
31,  T.  151  N.,  R.  94  W.,  Sec.  1-3,  10- 
15,  24-26,  35-36;  T.  152  N.,  R.  9lW., 
Sec.  19,  22-28,  30-35,  T.  152  N.,  R.  92 
W.,  Sec.  18-19,  21-28,  34-36;  T.  152  N., 
R.  93  W.,  Sec.  1-16.  20-23,  27-34,  T. 

152  N.,  R.  94  W..  Sec.  1.  36.  T.  152  N., 
R.  99  W.,  Sec.  2-6,  T.  152  N.,  R.  100  W., 
Sec.  1-12,  T.  152  N.,  R.  100  W.,  Sec.  14- 
18,  X-  152  N.,  R.  100  W.,  Sec.  20,  22;  T. 
152  N.,  R.  101  W.,  Sec.  1-2,  12-13;  T. 

152  N.,  R.  102  W.,  Sec.  6-7,  T.  152  N., 
R.  103  W.,  Sec.  3-4,  9-16,  20-23,  28- 
30,  T.  152  N.,  R.  104  W.,  Sec.  7-8,  13- 
15,  17-18,  20-25,  28-29;  Sec.  32-33,  T. 

153  N.,  R.  92  W..  Sec.  31-33.  T.  153  N., 
R.  93  W..  Sec.  5-9.  15-23,  26-30,  32- 
36;  T.  153  N..  R.  94  W.,  Sec.  1-14,  16, 
24;  T.  153  N.,  R.  95  W.,  Sec.  5-6,  T.  153 
N.,  R.  96  W.,  Sec.  1.  4-5;  T.  153  N.,  R. 

97  W.,  Sec.  1-2,  4-7,  11;  T.  153  N.,  R. 

98  W.,  Sec.  1-3,  11-15,  19-35,  T.  153 
N.,  R.  99  W.,  Sec.  22-29,  31-36,  T.  153 
N.,  R.  100  W.,  Sec.  4-9,  16-21,  27-30, 
32-35;  T.  153  N.,  R.  101  W.,  Sec.  1-11, 
15-20,  30;  T.  153  N.,  R.  102  W.,  Sec.  1, 
12-13,  21-28,  33-36;  T.  154  N.,  R.  93 
W.,  Sec.  31,  T.  154  N.,  R.  94  W.,  Sec. 
15,  19-23,  25-36;  T.  154  N.,  R.  95  W.. 
Sec.  11,  13-14,  17-36,  T.  154  N.,  R.  96 
W.,  Sec.  2-3,  10-11,  13-16,  18-36;  T. 

154  N.,  R.  97  W.,  Sec.  13-16,  19-36;  T. 
154  N.,  R.  98  W.,  Sec.  25,  35-36;  T.  154 
N..  R.  100  W.,  Sec.  19,  29-33,  T.  154  N., 
R.  101  W.,  Sec.  22-29.  31-36. 
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South  Dakota 

Projection:  UTM  Zone  14.  NAD  27, 
Clarke  1866,  Meters. 

Unit  SD-1 :  Missouri  River. 

Approximately  159.7  mi  (257  km) 
from  the  North  Dakota/South  Dakota 
border  northeast  of  McLaughlin,  Corson 
County,  South  Dakota,  at  RM  1232.0 
downstream  to  RM  1072.3,  just  north  of 
Oahe  Dam  (Oahe  Reservoir)  including 
the  following  TRS: 

T.  6  N.,  R.  29  E.,  Sec.  1-6,  8-11,  14- 
16,  21-23,  25-27,  35-36;  T.  6  N.,  R.  30 
E.,  Sec.  22-34;  T.  6  N..  R.  31  E.,  Sec.  19; 
T.  7  N.,  R.  28  E.,  Sec.  l.T.  7  N.,  R.  28 
E.,  Sec.  12-13,  36;  T.  7  N.,  R.  29  E.,  Sec. 
5-9,  15-17,  20-28,  31-32,  34-36,3;  j   7 
N.,  R.  30  E.,  Sec.  19-20,  29-32;  T.  8  N., 
R.  23  E.,  Sec.  1;  T.  8  N.,  R.  24  E.,  Sec. 
4-6;  T.  8  N.,  R.  26  E.,  Sec.  4;  T.  8  N., 
R.  28  E.,  Sec.  1,  11-14.  23-25;  T.  8  N., 
R.  29  E.,  See.  4-9, 16-20,  29-31;  T.  9  N.. 
R.  23  E.,  Sec.  36;  T.  9  N.,  R.  24  E.,  Sec. 
12-15,  22-28,  31-34,  T.  9  N.,  R.  25  E., 
Sec.  1-2,  7-18,  20-25,  27;  T.  9  N.,  R.  26 
E.,  Sec.  1-9, 10-23,  26,  28-30,  32-33;  T. 
9  N.,  R.  27  E.,  Sec.  1-12;  T.  9  N.,  R.  28 
E..  Sec.  3-9,  13-20,  22-26,  35-36;  T.  9 
N.,  R.  29  E.,  Sec.  1-4, 18-20,  29-32;  T. 
9  N.,  R.  30  E.,  Sec.  6;  T.  10  N.,  R.  26 
E.,  Sec.  10,  13,  15-16. 19-20,  22-29.  32- 
36;  T.  10  N.,  R.  27  E.,  Sec.  9,  15-16,  21- 
36;  T.  10  N.,  R.  28  E.,  Sec.  1-6,  8-17, 
19-21,  24,  29-33;  T.  10  N.,  R.  29  E.,  Sec. 
1,  4-9,  T.  10  N.,  R.  29  E.,  Sec.  12-13. 
16-22,  24-25,  27-30,  32-36;  T.  10  N.,  R. 
30  E.,  Sec.  1-12,  14-19,  20,  29,  30-31, 
T.  10  N.,  R.  31  E.,  Sec.  6;  T.  11  N.,  R. 
27  E.,  Sec.  36;  T.  11  N.,  R.  28  E.,  Sec. 
25,  27-36;  T.  11  N.,  R.  29  E.,  Sec.  24- 


^  Undefined — These  are  "lands"  which  were  not 
surveyed  during  the  original  Government  Land 
Office  survey  of  South  Dakota.  They  are  now 
inundated  and  appear  to  fall  in  what  was  the 
described  river  channel  at  that  time. 


26,  31,  36;  T.  11  N..  R.  30  E..  Sec.  1- 
2.  11-14,  23-26,  31-33,  35-36;  T.  11  N.. 
R.  31  E.,  Sec.  30-31;  T.  12  N.,  R.  30  E., 
Sec.  1-4,  10-14,  22-28,  34-36;  T.  12  N., 
R.  31  E.,  Sec.  1-7,  10-12,  T.  13  N.,  R. 
30  E.,  Sec.  1,  31-34;  T.  13  N..  R.  30  E., 
Sec.  36;  T.  13  N..  R.  31  E.,  Sec.  3-10. 
16-17,  20-21,  27-28,  30-35;  T.  14  N.,  R. 

30  E.,  Sec.  36;  T.  14  N.,  R.  31  E.,  Sec. 
1-5,  9-11,  14-15,  22-23,  26-28,  31-35; 
T.  15  N.,  R.  30  E.,  Sec.  1;  T.  15  N.,  R. 

31  E.,  Sec.  4-6,  10-11,13-15.  23-27.  32- 
33,  35-36;  T.  16  N.,  R.  28  E.,  Sec.  13- 
14,  21-24,  26-28;  T.  16  N.,  R.  29  E.,  Sec. 
1-3,  7-22,  24,  29-30;  T.  16  R,  R.  30  E., 
Sec.  1-13,  16-18,  36;  T.  16  N.,  R.  31  E.. 
Sec.  1-2,  6-8,  10-11, 14-19.  20-22.  27- 
34;  T.  17  N.,  R.  29  E.,  Sec.  36;  T.  17  N., 
R.  30  E.,  Sec.  1,  28,  31,  33-34;  T.  17  N., 
R.  31  E.,  Sec.  6-8,  16-18,  20-21,  27-28, 
33-34;  T.  18  N.,  R.  29  E.,  Sec.  1-2,  12- 
13;  T.  18  N.,  R.  30  E.,  Sec.  lft-27,  35- 
36;  T.  18  N.,  R.  31  E.,  Sec.  31;  T.  19  N., 
R.  28  E.,  Sec.  2-6;  T.  19  N.,  R.  29  E.,  Sec. 
1-18,  20-26,  34-36,  T.  19  N..  R.  30  E.. 
Sec.  4,  7-9,  16-21,  28-32;  T.  20  N.,  R. 
27  E.,  Sec.  25,  36;  T.  20  N.,  R.  28  E..  Sec. 
24-27,  30-36;  T.  20  N.,  R.  29  E.,  Sec.  19, 
29-32,  34;  T.  20  N.,  R.  30  E.,  Sec.  22, 
24-27,.  32-34,  36;  T.  20  N..  R.  31  E.. 
Sec.  4-6,  8-9,  16,  T.  20  N.,  R.  31  E.,  Sec. 
19-21,  28-32;  T.  21  N.,  R.  30  E.,  Sec.  2- 
4,10-11,  14,  23-26,  36;  T.  21  N.,  R.  31 
E.,Sec.  31;T.  22N.,R.  29E.,Sec.  1-  ' 
2,  11-12;  T.  22  N.,  R.  30  E.,  Sec.  5-8, 
14-17,  21-23,  27-28,  33-34,";  T.  23  N., 
R.  29  E.,  Sec.  20-22,  27-28,  33-36;  S;  T. 
23  N.,  R.  30  E.,  Sec.  29-32;  T.  107  N., 

R.  71  W..  Sec.  30-32;  T.  Ill  N.,  R.  80 
W.,  Sec.  1-3,  6;  T.  Ill  N.,  R.  81  W..  Sec. 
1-4;  T.  112  N.,  R.  79  W.,  Sec.  31;  T.  112 
N.,  R.  80  W.,  Sec.  4-9,  17-18,  23,  25- 


*  See  footnote  3. 
^  See  footnote  3. 


36;  T.  112  N..  R.  81  W.,  Sec.  1. 12-15, 
22-28,  33-36;  T.  113  N..  R.  80  W.,  Sec. 
3-4.  9-10.  T.  113  N..  R.  80  W.,  Sec.  4, 
9, 16-21,  28-34;  T.  113  N..  R.  81  W.. 
Sec.  5-8, 13, 15-17,  20-29,  34-36;  T. 

114  N.,  R.  80  W.,  Sec.  33-34;  T.  114  N., 
R.  81  W.,  Sec.  4-5,  9-10,16-17,  20-21, 
27-29,  31-33;  T.  115  N.,  R.  80  W.,  Sec. 
2-5,  7-10, 16-20;  T.  115  N.,  R.  81  W., 
Sec.  6-7, 16-21,  25-30,  32-33,  35-36;  T. 

115  N.,  R.  82  W.,  Sec.  1-4.  9-16,  22-25; 
T.  116  N.,  R.  79  W.,  Sec.  4-9, 17-20,  T. 

116  N.,  R.  80  W.,  Sec.  24-27,  33-35;  T. 
116  N.,  R.  82  W.,  Sec.  33-36;  T.  117  N., 
R.  79  W.,  Sec.  5-8, 17-18.  20.  29,  32- 
33,6;  T.  118  N.,  R.  78  W.,  Sec.  3-10, 16- 
18,  20-21,  29-30;  T.  118  N.,  R.  79  W.. 
Sec.  1.  12.  20-32;  T.  119  N.,  R.  79  W., 
Sec.  3-5;  T.  119  N..  R.  78  W..  Sec.  7- 

9,  17-20.  30-31;  T.  119  N..  R.  79  W., 
Sec.  24-25,  36;  T.  120  N.,  R.  78  W.,  Sec. 
2-4,  9-11,  15-17,  20-22,  27-29,  32-34, 7; 
T.  121  N.,  R.  78  W.,  Sec.  3-11, 15-18, 
20-22,  26-28,  34-35;  T.  122  N.,  R.  78 
W..  Sec.  3-5,  9.  15-16.  21-22.  27-28. 
32-34;  T.  123  N..  R.  78  W.,  Sec.  6-8,  18- 
20,  29-33;  T.  123  N.,  R.  79  W..  Sec.  1- 
3,  11-13.  24-25;  T.  124  N.,  R.  78  W.. 
Sec.  31;  T.  124  N..  R.  79  W.,  Sec.  5-7, 
18.  29-34;  T.  124  N..  R.  80  W.,  Sec.  12- 
14.  23-26.  35-36;  T.  125  N.,  R.  78  W., 
Sec.  4-5,  7-8;  T.  125  N.,  R.  79  W..  Sec. 
9-17.  20-22,  27-29,  32-33,^;  T.  126  N., 
R.  78  W.,  Sec.  5-8, 17-18,  20-21,  27- 
29,  32-33;  T.  126  N.,  R.  79  W.,  Sec.  1, 
12;  T.  127  N.,  R.  78  W.,  Sec.  31;  T.  127 
N.,  R.  79  W.,  Sec.  1-2, 11, 14,  23-26,  36; 
T.  128  N.,  R.  78  W.,  Sec.  16-19,  29-31; 
T.  128  N.,  R.  79  W.,  Sec.  5-9, 13, 16- 
17,  20-22,  24-29,  35-36;  T.  128  N.,  R. 
80  W.,  Sec.  1-3,  10-12. 


^  See  footnotes  1  and  3. 
'  See  footnote  3. 
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Unit  SD-2:  Missouri  River. 

Approximately  127.8  mi  (204.4  km) 
from  RM  880.0.  at  Fort  Randall  Dam  in 
Bon  Homme  (right  bank]  and  Charles 
Mix  Counties  (left  bank),  South  Dakota, 
downstream  to  RM  752.2  neeir  Ponca  in 
Dixon  County,  Nebraska  (right  bank), 
and  Union  Coimty.  South  Dakota  (left 
bank).  One  mainstem  Missouri  River 
reservoir.  Lewis  and  Clark  Lake,  and 
two  riverine  reaches  (Fort  Randall  and 
Gavins  Point)  are  included  in  this  unit. 
This  imit  consists  of  the  following  TRS: 

T.  90  N..  R.  49  W..  Sec.  6,  T.  90  N.. 
R.  50  W..  Sec.  1,  T.  90  N.,  R.  50  W.,  Sec. 
11-14,  T.  90  N..  R.  50  W..  Sec.  23-25, 
T.  91  N..  R.  49  W..  Sec.  31.  T.  91  N.,  R. 
50  W..  Sec.  7.  T.  91  N..  R.  50  W..  Sec. 
18-19.  T.  91  N..  R.  50  W.,  Sec.  25-26, 
T.  91  N.,  R.  50  W.,  Sec.  28-30,  T.  91  N., 
R.  50  W.,  Sec.  35-36,  T.  91  N.,  R.  50  W., 
Sec.8.  T.  91  N.,  R.  51  W..  Sec.  3-6,  T. 


'Undefined — These  are  "lands"  which  were  not 
surveyed  during  the  original  Government  Land 
Office  survey  of  South  Dakota.  They  are  now 


91  N..  R.  51  W.,  Sec.  10-13.  T.  91  N.. 
R.  52  W..  Sec.  1-3.  T.  91  N.,  R.  52  W., 
Sec.  10-12.  T.  92  N..  R.  51  W..  Sec.  31- 
32.  T.  92  N.,  R.  52  W.,  Sec.  19-21,  T. 

92  N.,  R.  52  W.,  Sec.  26-30,  T.  92  N., 

R.  52  W.,  Sec.  34-36.  T.  92  N..  R.  53  W., 
Sec.  7-8.  T.  92  N.,  R.  53  W.,  Sec.  17- 
18.  T.  92  N..  R.  53  W..  Sec.  20-24,  T. 
92  N..  R.  54  W.,  Sec.  3.  T.  92  N.,  R.  54 
W..  Sec.  10-12.  T.  92  N..  R.  60  W.,  Sec. 
1-2,  T.  92  N.,  R.  60  W.,  Sec.  10-11,  T. 
92  N..  R.  60  W..  Sec.  15-17,  T.  92  N., 
R.  60  W.,  Sec.  19-21.  T.  92  N..  R.  61  W., 
Sec.  6-8,  T.  92  N.,  R.  61  W..  Sec.  15- 
17,  T.  92  N.,  R.  61  W..  Sec.  21-24.  T. 
92  N..  R.  62  W..  Sec.  1-2.  T.  93  N.,  R. 
54  W.,  Sec.  18-21.  T.  93  N..  R.  54  W., 
Sec.  27-28,  T.  93  N..  R.  54  W.. 
Sec.  34.  T.  93  N..  R.  55  W..  Sec.  13-14. 
T.  93  N.,  R.  55  W.,  Sec.  17-19,  T.  93  N.. 
R.  55  W..  Sec.  23-24.  T.  93  N.,  R.  56  W.. 
Sec.  13-14.  T.  93  N..  R.  56  W..  Sec.  17- 


inundated  and  appear  to  fall  in  what  was  the 
described  river  channel  at  that  time. 


21,  T.  93  N.,  R.  56  W.,  Sec.  23-24,  T. 
93  N.,  R.  56  W.,  Sec.  26-28,  T.  93  N., 
R.  57  W.,  Sec.  16-24,  T.  93  N.,  R.  57  W., 
Sec.  28-29,  T.  93  N.,  R.  58  W.,  Sec.  17- 
28,  T.  93  N.,  R.  58  W.,  Sec.  30,  T.  93  N., 
R.  58  W.,  Sec.  34-35.  T.  93  N.,  R.  59  W., 
Sec.  10-11,  T.  93  N..  R.  59  W.,  Sec.  13- 
19.  T.  93  N.,  R.  59  W.,  Sec.  21-27,  T. 
93  N.,  R.  60  W.,  Sec.  24-26,  T.  93  N., 
R.  60  W.,  Sec.  35-36,  T.  93  N.,  R.  62  W., 
Sec.  19-20,  T.  93  N.,  R.  62  W.,  Sec.  26- 
30,  T.  93  N.,  R.  62  W.,  Sec.  35-36,  T. 
93  N.,  R.  63  W.,  Sec.  6-10.  T.  93  N.,  R. 
63  W.,  Sec.  15,  T.  93  N..  R.  64  W.,  Sec. 

1,  T.  94  N..  R.  64  W.,  Sec.  19-20.  T.  94 
N.,  R.  64  W.,  Sec.  27-30,  T.  94  N.,  R.  64 
W.,  Sec.  34-36,  T.  94  N.,  R.  65  W.,  Sec. 

2,  T.  94  N.,  R.  65  W.,  Sec.  11-13,  T.  94 
N.,  R.  65  W.,  Sec.  24.  T.  95  N.,  R.  65  W., 
Sec.  15-17,  T.  95  N..  R.  65  W..  Sec.  8- 
9,  T.  95  N.,  R.  65  W..  Sec.  21-23,  T.  95 
N.,  R.  65  W..  Sec.  26-27,  T.  95  N..  R.  65 
W.,  Sec.  34-35. 

Note:  Map  follows: 


Dated:  August  19,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 

[PR  Doc.  02-21625  Filed  9-10-02;  8:45  am] 
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REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  tram 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  11. 
2002 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Oranges,  grapefruit 
tangerines,  and  tangelos 
grown  in^ 
Florida;  put)lished  9-10-02 

AGRICULTURE 

DEPARTHBIT 

Animei  end  Plent  tIeeKh 

tonpectkMi  Servioa 

Exportation  and  importation  of 

animais  and  animal 

products: 

Pet  bird  identification; 
microchip  implants; 
put)lished  8-12-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
lodosulfuron-methyl-sodium; 
putHished  9-11-02 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 

Duskytail  darter,  etc.  (four 
fishes  reintroduced  into 
Tellico  River,  Monroe 
County,  IN);  put)iished  8- 
12-02 

JUSTICE  DEPARTMENT 
Immigration  and 
Naturalization  Service 

Nonimmigrant  dasses: 
Aliens — 
Special  registration 
requirements;  published 
8-12-02 

TREASURY  DEPARTMENT 

Comptroller  of  the  Currency 

Fees  assessment;  correction; 
published  9-11-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Marketing 
Service 

Kiwifmit  grown  in — 


California;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20688] 
Onions  (sweet)  grown  in — 

Washington  and  Oregon; 
comments  due  t>y  9-20- 
02;  published  7-22-02  [FR 
02-18256] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Haaltti 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Israel;  comments  due  t)y 
9-16-02;  published  7-18- 
02  [FR  02-18160] 
Plant  pests: 
Redelivery  of  cargo  tor 
inspection;  comments  due 
by  9-16-02;  published  8- 
27-02  [FR  02-21738] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

Cul>a;  agricultural 
commodities;  licensing 
procedures  effectiveness; 
comments  due  t)y  9-20- 
02;  published  8-21-02  [FR 
02-21161] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Carit)t)ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexico  shrimp; 
comments  due  by  9-18- 
02;  published  8-19-02 
[FR  02-21023] 
Red  snapper;  comments 
due  by  9-18-02; 
published  8-19-02  (FR 
02-21024] 

Reef  fisheries;  red 
snapper  and  shrimp; 
comments  due  by  9-18- 
02;  published  9-12-02 
[FR  02-23Cfe7] 

West  Coast  States  and 

Westem  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-19- 
02;  published  9-4-02 
[FR  02-22523] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

DOD  Commercial  Air 
Transportation  Quality  and 
Safety  Review  Program; 


comments  due  by  9-20-02; 
published  9-5-02  [FR  02- 
22307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 
products  manufacturing 
and  clay  ceramics 
manufacturing;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-15869) 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  9-16-02;  published 
8-16-02  [FR  02-20867] 
Air  quality  implementation 
piarts;  approval  ar>d 
promulgation;  various 
Stales: 

AI^Mvna;  comments  due  liy 
9-20-02;  published  8-21- 
02  [FR  02-21286] 
Florida;  comments  due  by 
9-16-02;  published  8-15- 
02  (FR  02-20744] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20745] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20746] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatk>n 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comnrents  due  by 
9-18-02;  published  8-19- 
02  [FR  02-20988] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizatkxis: 


Ftorida;  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21193] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Hazardous  waste  program 
authonzations; 
Florida;  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 

9-19-02;  published  8-20- 

02  [FR  02-21190] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
autfxxizatkxis: 
Fkxida;  comments  due  t>y 
9-19-02;  pubTished  8-20- 
02  [FR  02-21191] 
Hazardous  waste: 
Identification  and  listing 
Exclusions;  comments  due 
by  9-16-02;  published 
7-31-02  [FR  02-19325] 
Pesticides;  toieranoes  in  food, 
animal  feeds,  arxf  raw 
agricultural  commodities: 
2,4-D,  etc. 
Correctkxi;  comments  due 
by  9-17-02;  published 
8-16-02  [FR  02-20748] 
Radiatkxi  protection  standards: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pilot 
Plant;  waste 

characterization  program 
documents  availability 
Argonne  National 
Laboratory-East  Site; 
comments  due  by  9-16- 
02;  published  6-15-02 
[FR  02-20864] 
Los  Alamos  National 
LatXKatory;  comments 
due  by  9-T6-02; 
published  8-15-02  [FR 
02-20865] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program: 
National  oil  and  hazardous 
sutKtances  contingency 
plan 

National  priorities  list 
update;  comments  due 
by  9-16-02;  put)lished 
8-15-02  [FR  02-20446] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Supertund  program: 
National  oil  and  hazardous 
sut>stances  contir>gency 
plan 

National  priorities  list 
update;  comments  due 
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by  9-16-02;  published 
8-15-02  [FR  02-20447] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs:  I 

Unapproved  new 
investigational  drug 
products;  export 
requirements;  comments 
due  by  9-17-02;  published 
6-19-02  [FR  02-15358] 
Correction;  comments  due 
by  9-17-02;  published 
7-5-02  [FR  C2-15358] 
Medical  devices: 
Dental  devices 
Encapsulated  amalgam 
alloy  and  dental 
mercury;  classification 
and  special  controls; 
comments  due  by  9-16- 
02;  published  7-17-02 
(FR  02-17960] 
General  hospital  and 
personal  use  devices 
Needle-bearing  devices; 
comments  due  by  9-18- 
02;  published  6-20-02 
[FR  02-15493] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  inspection,  and 

licensing: 

Biological  agents  and  toxins 
posing  severe  threat  to 
public  health  and  safety; 
list;  comments  due  by  9- 
17-02;  published  8-23-02 
[FR  02-21512] 

HOUSING  AND  URBAN 
DEVELOPMENT  i 
DEPARTMENT 

Debarnwnt  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18309] 

INTERIOR  DEPARTMENT 
Rsh  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  9-16-02;  published 
7-17-02  [FR  02-17716] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 

Geological  and  geophysical 
exptorations;  proprietary 
tenns  and  data  disclosure; 
comments  due  by  9-16- 


02;  published  7-17-02  [FR 
02-17880] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
at)andoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
9-16-02;  published  8-16- 
02  [FR  02-20820] 
West  Virginia;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20821] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone; 
exemption;  comments  due 
by  9-17-02;  published  7- 
19-02  [FR  02-17903] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 
standards: 

Cranes  and  Derricks 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  9-16- 
02;  published  7-16-02  [FR 
02-17768] 
NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 
Official  seals;  comments  due 
by  9-16-02;  published  7-17- 
02  [FR  02-17962] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Deepwater  ports: 
Regulations,  revision; 
comments  due  by  9-18- 
02;  published  8-19-02  [FR 
02-20952] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Airtus;  comments  due  by  9- 
16-02;  published  8-16-02 
[FR  02-20712] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 

9-16-02;  published  7-16- 

02  [FR  02-17548] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 


British  Aerospace; 
comments  due  Isy  9-17- 
02;  published  8-9-02  [FR 
02-20137] 

Eurocopter  France; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-18196] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 

McDonnell  Douglas; 
comments  due  t)y  9-16- 
02;  published  7-18-02  [FR 
02-18024] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-17525) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MORA  VAN  a.s.;  comments 

due  by  9-20-02;  published 

8-14-02  [FR  02-20516] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  9-20- 

02;  published  8-9-02  [FR 

02-20136] 
Raytheon;  comments  due  by 

9-16-02;  published  7-17- 

02  [FR  02-17885] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Turtxjmeca  S.A.;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18203] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditkxis — 
Dassault  Aviatwn  Mystere 
Fakxtn  50  airplanes; 
comments  due  by  9-16- 
02;  published  8-16-02 
[FR  02-20883] 
Class  E5  airspace;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20891] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Statewkle  transportatk>n 
planning;  metropolitan 


transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Statewkle  transportation 
planning;  metropolitan 
transportatkm  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehkde  safety 
standards: 

Small  txjsiness  entities; 
economk:  impact; 
comments  due  by  9-20- 
02;  published  9-6-02  [FR 
02-22703] 
TREASURY  DEPARTMENT 
Customs  Service 
Customs  drawtiack  centers; 
consolkJatk>n;  comments 
due  by  9-20-02;  published 
8-21-02  [FR  02-21111] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Income  taxes: 

Cancellation  of 
indebtedness;  guidance; 
comments  due  by  9-17- 
02;  published  6-13-02  [FR 
02-14825] 

Tax  shelter  rules; 
modifk:ation;  cross- 
reference;  comments  due 
by  9-16-02;  published  6- 
18-02  [FR  02-15322] 

Widely  held  fixed  investment 
.trusts;  reporting 
requirements;  comments 
due  by  9-18-02;  published 
6-20-02  [FR  02-15352] 

TREASURY  DEPARTMENT 

Govemment  Securities  Act 
regulations: 
Large  positk)n  rules; 

reporting  requirements; 

comments  due  by  9-16- 

02;  published  7-31-02  [FR 

02-19238] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
publk:  bills  from  the  current 
session  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  ServKe)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
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The  text  of  laws  is  not 
published  in  ttie  Federal 
Register  t>ut  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  tfie 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Offk».  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  tfie  Internet  from 
GPO  Access  at  htip:// 
www.aocess.gpo.gov/nara/ 
naraOOS.htmf.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Publk: 
l^nds  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 


National  Monument,  and  for 
other  purposes.  (Aug.  21 , 
2002;  116  Stat.  1052) 
H.R.  1384/P.L  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21 , 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L.  107-216 
James  Peak  Wilderness  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 
H.R.  2068/P.L.  107-217 
To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  .permanent 
laws,  related  to  public 
buiklings,  property,  and  wort(s, 
as  title  40,  United  States 
Code,  "Publk:  Buiklings, 
Property,  and  Works".  (Aug. 
21,  2002;  116  Stat.  1062) 
H.R.  2234/P.L  107-218 
Tumacacori  National  Historical 
Park  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 


H.R.  244Q/P.L.  107-219 

To  rename  Wolf  Trap  Fann 
Park  as  "Wolf  Trap  Natk>nal 
Pari<  for  ttie  Performing  Arts", 
and  for  otfier  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L.  107-220 

To  amend  tfie  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fori  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  otfier  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  3380/P.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 


Natkxial  Parte.  (Aug.  21.  2002; 
116  Stat.  1338) 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Ckxle  of 
Federal  Regulations,  which  is  published  urnjer 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  tfie  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1470 

RIN  0S60-AG63 

Apple  Market  Loss  Assistance 
Payment  Program  II 

agency:  Commodity  Credit  Corporation, 
USDA. 

action:  Final  rule. 

SUMMARY:  This  rule  implements  the 
Apple  Market  Loss  Assistance  Payment 
Pro-am  II  (AMLAP-II).  The  program  is 
designed  to  provide  relief  to  apple 
producers  for  the  loss  of  markets  during 
the  2000  crop  year.  The  payments 
provided  by  this  rule  will  offset  a 
portion  of  the  per-bushel  losses 
producers  have  incurred  marketing 
apples  in  the  U.S.  Those  eligible  will 
receive  an  immediate  payment  to  help 
pay  operating  expenses  and  meet  other 
financial  obligations. 

DATES:  Effective  September  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Danielle  Cooke,  Price  Support  Division, 
FSA/USDA,  Stop  0512,  1400 
Independence  Ave.,  SW.,  Washington, 
DC,  20250-0512;  telephone  (202)  720- 
1919;  facsimile  (202)  690-3307;  e-mail: 
Danielle_Cooke@wdc.fsa.  usda.gov. 
Persons  with  disabilities  who  require 
alternative  means  for  communication 
(Braille,  large  print,  audio  tape,  etc.) 
should  contact  the  USDA  Target  Center 
at  (202)  720-2600  (voice  and  TDD)! 

SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  final  rule  is  issued  in 
conformance  with  Executive  Order 
12866  and  has  been  determined  to  be 
significant  and  has  been  reviewed  by 
the  Office  of  Management  and  Budget. 


Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule  because  USDA  is 
not  required  by  5  U.S.C.  553  or  any 
other  provision  of  law  to  publish  a 
notice  of  proposed  rulemaking  on  the 
subject  matter  of  this  rule. 

Environmental  Evaluation 

It  has  been  determined  by  an 
environmental  evaluation  that  this 
action  will  have  no  significant  impact 
on  the  quality  of  the  human 
environment.  Therefore,  neither  an 
environmental  assessment  nor  an 
Environmental  Impact  Statement  is 
needed. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  rule  preempts  State  laws  that  are 
inconsistent  with  this  rule.  Before  any 
judicial  action  may  be  brought 
concerning  this  rule,  the  administrative 
remedies  must  be  exhausted. 

Executive  Order  12372 

This  program  is  not  subject  to 
Executive  Order  12372,  which  requires 
consultation  with  State  and  local 
officials.  See  the  notice  related  to  7  CFR 
part  3015,  subpart  V.  published  at  48  FR 
29115  (June  24,  1983). 

Unfunded  Mandates 

The  provisions  of  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
are  not  applicable  to  this  rule  because 
the  USDA  is  not  required  by  5  U.S.C. 
553  or  any  other  law  to  publish  a  notice 
of  proposed  rulemaking  on  the  subject 
matter  of  this  rule.  Further,  in  any  case, 
these  provisions  do  not  impose  any 
mandates  on  state,  local  or  tribal 
governments,  or  the  private  sector. 

Federal  Assistance  Program 

The  title  and  nimiber  of  the  Federal 
assistance  program,  as  found  in  the 
Catalogue  of  Federal  Domestic 
Assistance,  to  which  this  rule  applies 
are: 

10.075 — Special  Apple  Program 

Paperwork  Reduction  Act 

A  notice  with  request  for  comments 
on  the  information  collection  was  part 
of  the  proposed  rule.  No  comments  were 
received  from  the  public  diuing  the  60- 
day  comment  period  regarding  the 
information  collection.  In  accordance 


with  the  Paperwork  Reduction  Act  of 
1995,  FSA  has  submitted  an  emergency 
information  collection  request  to  OMB 
for  the  approval  of  a  reinstatement,  with 
change,  or  a  previously  approved 
collection  for  which  approval  has 
expired  for  the  Apple  Market  Loss 
Assistance  Payment  Program 
application,  as  necessary  for  the  proper 
functioning  of  the  program.  A  regular 
information  collection  package  will  be 
submitted  to  OMB. 

Information  Collection 

FSA  is  committed  to  compliance  with 
the  Government  Paperwork  Elimination 
Act  (GPEA)  and  the  Freedom  to  E-File 
Act,  which  require  Government 
agencies  in  general  and  FSA  in 
particular  to  provide  the  public  the 
option  of  submitting  information  or 
transacting  business  electronically  to 
the  maximum  extent  possible.  The 
forms  and  other  information  collection 
activities  required  for  participation  in 
the  program  implemented  under  this 
rule  are  not  yet  fully  implemented  for 
the  public  to  conduct  business  with 
FSA  electronically.  However,  the 
application  form  will  be  available 
electronically  through  the  USDA 
eForms  web  site  at  http:// 
www.sc.egov.usda.gov  for  downloading. 
The  regulation  will  be  available  at  FSA's 
Price  Support  Division  internet  site  at 
h  ttp  J/www.fsa .  usda.gov/dafp/psd. 
Applications  may  be  submitted  at  the 
FSA  county  offices,  by  mail  or  by  FAX. 
At  this  time,  electronic  submission  is 
not  available  because  signatures  from 
multiple  producers  with  shares  in  the 
apple  operations  production  are 
required.  Still,  full  implementation  of 
electronic  submission  is  underway. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States  or  their  political  subdivisions, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Public  Comments 

This  rule  finalizes  the  proposed  rule 
published  in  the  Federal  Register  at  67 
FR  139  on  July  19,  2002.  The  comment 
period  for  the  proposed  AMLAP-II  rule 
closed  on  August  19,  2002.  Comments 
were  received  from  two  agricultural 
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trade  associations  and  one  farm  bureau. 
Two  comments  received  expressed  the 
urgency  for  USDA  to  administer  this 
critical  assistance  to  apple  growers.  FSA 
recognizes  the  immediate  need  of  the 
financial  assistance  this  program  will 
offer  to  the  nation's  apple  growers  and 
are  undertaking  measures  to  expedite 
the  dispersal  of  funds  and  relieve  some 
of  the  economic  stress  from  production 
losses  experienced  by  growers  in  the 
apple  industry. 

The  other  comment  received  directed 
concern  toward  inconsistencies  in  how 
the  rule  establishes  eligible  production. 
Their  concern  was  that  the  rule,  as 
written,  would  confuse  program 
participants.  The  respondent  indicated 
that  the  definition  of  "eligible 
production"  in  section  1470.103  should 
be  changed  to  include  harvested 
production,  so  it  is  consistent  with 
section  1470.101(b),  which  indicates 
that  payments  shall  be  available  only  for 
apples  produced  and  harvested.  The 
respondent  also  noted  that  there  were 
other  areas  in  the  rule  that  referenced 
eligible  production  as  only  having  to  be 
produced  during  the  2000  crop  year 
rather  than  produced  and  harvested 
during  the  2000  crop  year.  The  Agency 
agrees  that  this  clarification  is  useful 
and  adopted  the  appropriate  changes  in 
this  final  rule  to  state  explicitly  in 
section  1470.103,  as  well,  that  eligible 
apple  production  must  be  produced  and 
harvested  during  the  2000  crop  year. 

List  of  Subjects  in  7  CFR  Part  1470 

Administrative  practice  and 
procedure,  Apples.  Grant  programs- 
agricultiu^.  Reporting  and 
recordkeeping  requirements. 

Accordingly,  for  the  reasons  set  forth 
in  the  preamble,  7  CFR  part  1470  is 
amended  as  follows: 

PART  1470— APPLE  MARKET  LOSS 
ASSISTANCE  PAYMENT  PROGRAM 

1.  The  authority  citation  for  part  1470 
is  revised  to  read  as  follows: 

Authority:  Sec.  811,  Pub.  L.  106-.387,  114 
Stat.  1549;  Sec.  741.  Pub.  L.  107-76.  115  Stat. 
704:  Sec.  102,  Pub.  L.  107-117,  115  Stat. 
2230. 

2.  Redesignate  §§  1470.1  through 
1470.16  as  subpart  A  and  add  a  heading 
for  subpart  A  to  read  as  follows: 

Subpart  A — Apple  Market  Loss 
Payment  Program 

3.  Add  subpart  B  to  part  1470  to  read 
as  follows: 

Subpart  B — Apple  Market  Loss  Assistance 
Payment  Program  II 

Sec. 


1470.101  Applicability. 

1470.102  Administration. 

1470.103  Definitions. 

1470.104  Time  and  method  of  application. 

1470.105  Eligibility. 

1470.106  Proof  of  production. 

1470.107  Availability  of  funds. 

1470.108  Applicant  payment  quantity. 

1470.109  Payment  rate  and  apple  operation 
payment. 

1470.110  Offsets  and  withholdings. 

1470.111  Assignments. 

1470.112  Appeals. 

1470.113  Misrepresentation  and  scheme  or 
device. 

1470.114  Estates,  trusts,  and  minors. 

1470.115  Death,  incompetency,  or 
disappearance. 

1470.116  Maintenance  and  inspection  of 
records. 

1470.117  Refunds;  joint  and  several 
liability. 

Subpart  B — Apple  Market  Loss 
Assistance  Payment  Program  II 

§1470.101    Applicability. 

(a)  The  regulations  in  this  subpart  are 
applicable  to  producers  of  the  2000  crop 
of  apples.  These  regulations  set  forth  the 
terms  and  conditions  under  which  the 
Commodity  Credit  Corporation  (CCC) 
shall  provide  payments  to  apple 
producers  who  have  applied  to 
participate  in  the  Apple  Market  Loss 
Assistance  Payment  Program  II  in 
accordance  with  section  741  of  Public 
Law  107-76,  as  amended  by  Public  Law 
107-117.  Additional  terms  and 
conditions  may  be  set  forth  in  the 
payment  application  that  must  be 
executed  by  participants  to  receive  a 
market  loss  payment  for  apples. 

(b)  Payments  shall  be  available  only 
for  apples  produced  and  harvested  in 
the  United  States. 

§  1 470.1 02    Administration. 

(a)  The  Apple  Market  Loss  Assistance 
Payment  Program  II  shall  be 
administered  under  the  general 
supervision  of  the  Executive  Vice 
President,  CCC  (Administrator,  FSA),  or 
a  designee,  and  shall  be  carried  out  in 
the  field  by  FSA  State  and  coimty 
committees  (State  and  county 
committees)  and  FSA  employees. 

(b)  State  and  coimty  committees,  and 
representatives  and  employees  thereof, 
do  not  have  the  authority  to  modify  or 
waive  any  of  the  provisions  of  the 
regulations  of  this  subpart. 

(c)  The  State  committee  shall  take  any 
action  required  by  the  regulations  of  this 
subpart  that  has  not  been  taken  by  the 
county  conunittee.  The  State  committee 
shall  also: 

(1)  Correct,  or  require  the  coimty 
committee  to  correct,  any  action  taken 
by  such  county  committee  that  is  not  in 
accordance  with  the  regulations  of  this 
subpart;  and 


(2)  Require  a  county  committee  to 
withhold  taking  any  action  that  is  not  in 
accordance  widi  the  regulations  of  this 
subpart. 

(d)  No  provision  or  delegation  of  this 
subpart  to  a  State  or  county  committee 
shall  preclude  the  Executive  Vice 
President,  CCC,  or  a  designee,  from 
determining  any  question  arising  under 
the  program  or  fi-om  reversing  or 
modifying  any  determination  made  by 
the  State  or  coimty  committee. 

(e)  The  Deputy  Administrator,  Farm 
Programs,  FSA,  may  authorize  State  and 
county  committees  to  waive  or  modify 
deadlines  and  other  program 
requirements  in  cases  where  lateness  or 
failure  to  meet  such  other  requirements 
do  not  adversely  affect  the  operation  of 
the  Apple  Market  Loss  Assistance 
Payment  Program  II  and  does  not  violate 
statutory  limitations  on  the  program. 

(f)  Payment  applications  and  related 
documents  not  executed  in  accordance 
with  the  terms  and  conditions 
determined  and  announced  by  CCC, 
including  any  purported  execution 
outside  of  the  dates  authorized  by  CCC, 
shall  be  null  and  void  unless  the 
Executive  Vice  President,  CCC,  shall 
otherwise  allow. 

§1470.103    Definitions. 

The  definitions  set  forth  in  this 
section  shall  be  applicable  for  all 
purposes  of  administering  the  Apple 
Market  Loss  Assistance  Payment 
Program  II  established  by  this  subpart. 

Administrator  means  the  FSA 
Administrator. 

Apple  operation  means  any  person  or 
group  of  persons  who,  as  a  single  unit 
as  determined  by  CCC,  produces  and 
market  apples  in  the  United  States. 

Application  means  Form  CCC-891. 
the  Apple  Market  Loss  Assistance 
Payment  Application. 

Application  period  means  the  date 
established  by  the  Deputy  Administrator 
for  producers  to  apply  for  program 
benefits. 

CCC  means  the  Commodity  Credit 
Corporation. 

County  committee  means  the  FSA 
county  conunittee. 

County  office  means  the  local  FSA 
office. 

Department  or  USDA  means  the 
United  States  Department  of 
Agriculture. 

Deputy  Administrator  means  the 
Deputy  Administrator  for  Farm 
Programs  (DAFP),  Farm  Service  Agency 
(FSA)  or  a  designee. 

Farm  Service  Agency  or  FSA  means 
the  Farm  Service  Agency  of  the 
Department. 

Eligible  production  means  apples  that 
were  produced  and  harvested  in  the 
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United  States  anytime  during  the  2000 
crop  year,  up  to  a  maximum  of 
5,000,000  pounds  per  apple  operation. 

Payment  pounds  means  the  pounds  of 
apples  for  which  an  operation  is  eligible 
to  be  paid  under  this  subpart. 

Person  means  any  individual,  group 
of  individuals,  partnership,  corporation, 
estate,  trust  association,  cooperative,  or 
other  business  enterprise  or  other  legal 
entity  who  is,  or  whose  members  are,  a 
citizen  of,  or  legal  resident  alien  or 
aliens  in  the  United  States. 

Secretary  means  the  Secretary  of  the 
United  States  Department  of  Agriculture 
or  any  other  officer  or  employee  of  the 
Department  who  has  been  delegated  the 
audiority  to  act  in  the  Secretary's  stead 
with  respect  to  the  program  established 
in  this  part. 

United  States  means  the  50  States  of 
the  United  States  of  America,  the 
District  of  Columbia,  and  the 
Commonwealth  of  Puerto  Rico. 

Verifiable  production  records  means 
evidence  that  is  used  to  substantiate  the 
amount  of  production  reported  and  that 
can  be  verified  by  CCC  through  an 
independent  source. 

§1470.104    Time  and  mettiod  of 
application. 

(a)  Apple  producers  may  obtain  an 
application,  in  person,  by  mail,  by 
telephone,  or  by  facsimile  from  any 
county  FSA  office.  In  addition, 
applicants  may  download  a  copy  of  the 
application  at  http:// 

www.  sc.  egov.  usda.Bov. 

(b)  A  request  for  benefits  under  this 
subpart  must  be  submitted  on  a 
completed  application  as  defined  in 

§  1470.103.  Applications  should  be 
submitted  to  the  FSA  county  office 
serving  the  county  where  the  apple 
operation  is  located  but,  in  any  case, 
must  be  received  by  the  FSA  county 
office  by  the  close  of  business  on  the 
date  established  by  the  Deputy 
Administrator.  Applications  not 
received  by  the  close  of  business  on 
such  date  will  be  disapproved  as  not 
having  been  timely  filed  and  the  apple 
operation  will  not  be  eligible  for 
benefits  under  this  program. 

(c)  All  persons  wno  share  in  the  risk 
of  an  apple  operation's  total  production 
must  certify  to  the  information  on  the 
application  before  the  application  will 
be  considered  complete. 

(d)  The  apple  operation  requesting 
benefits  under  this  subpart  must  certify 
to  the  accuracy  and  truthfulness  of  the 
information  provided  in  their 
application.  All  information  provided  is 
subject  to  verification  by  CCC.  Refusal 
to  allow  CCC  or  any  other  agency  of  the 
Department  of  Agriculture  to  verify  any 
information  provided  will  result  in  a 


denial  of  eligibility.  Furnishing  the 
information  is  voluntary;  however, 
without  it  program  benefits  will  not  be 
approved.  Providing  a  false  certification 
to  the  Government  is  punishable  by 
imprisonment,  fines  and  other  penalties. 

§1470.105    Eligibility. 

(a)  To  be  eligible  to  receive  a  payment 
under  this  subpart,  an  apple  operation 
must: 

(1)  Have  produced  and  harvested 
apples  in  the  United  States  at  some  time 
during  the  2000  crop  year; 

(2)  Not  have  been  compensated  for  the 
same  market  loss  by  any  other  Federal 
programs,  except  an  indemnity 
provided  under  a  policy  or  plan  of 
insurance  offered  under  the  Federal 
Crop  Insurance  Act  (7  U.S.C.  1501). 

(3)  Apply  for  payments  during  the 
application  period. 

ft))  Payments  may  be  made  for  losses 
suffered  by  an  eligible  producer  who  is 
now  deceased  or  is  a  dissolved  entity  if 
a  representative  who  currently  has 
authority  to  enter  into  a  contract  for  the 
producer  signs  the  application  for 
payment.  Proof  of  authority  to  sign  for 
the  deceased  producer  or  dissolved 
entity  must  be  provided.  If  a  producer 
is  now  a  dissolved  general  partnership 
or  joint  venture,  all  members  of  the 
general  partnership  or  joint  venture  at 
the  time  of  dissolution,  or  their  duly 
authorized  representatives  must  sign  the 
application  for  payment. 

(c)  An  apple  operation  must  submit  a 
timely  application  and  comply  with  all 
other  terms  and  conditions  of  this 
subpart  and  instructions  issued  by  CCC, 
as  well  as  comply  with  those 
instructions  that  are  otherwise 
contained  in  the  application  to  be 
eligible  for  benefits  under  this  subpart. 

(d)  All  payments  under  this  part  are 
subject  to  the  availability  of  funds. 

§  1 470.1 06    Proof  of  production. 

(a)  Apple  operations  selected  for  spot 
checks  by  CCC  must,  in  accordance  with 
instructions  issued  by  the  Deputy 
Administrator,  provide  adequate  proof 
of  the  apples  produced  and  harvested 
during  the  2000  crop  year  to  verify 
production.  The  documentary  evidence 
of  apple  production  claimed  for 
payment  shall  be  reported  to  CCC 
together  with  any  supporting 
documentation  under  paragraph  (b)  of 
this  section.  The  2000  crop  year 
production  must  be  documented  using 
actual  records. 

(b)  All  persons  involved  in  such  apple 
operation  producing  apples  during  the 
2000  crop  year  shall  provide  any 
available  supporting  documents  to  assist 
the  county  FSA  office  in  verifying  the 
operation's  apple  production  indicated 


on  the  application.  Examples  of 
supporting  documentation  include,  but 
are  not  limited  to:  picking,  packout,  and 
payroll  records,  RMA  records,  sales 
documents,  copies  of  receipts,  ledgers  of 
income,  or  any  other  documents 
available  to  confirm  the  production  and 
production  history  of  the  apple 
operation.  In  the  event  that  supporting 
documentation  is  not  presented  to  the 
county  FSA  office  requesting  the 
information,  apple  operations  will  be 
determined  ineligible  for  benefits. 

§  1 470.1 07    Availability  of  funds. 

The  total  available  program  funds 
shall  be  $75  million  as  provided  by 
section  741  of  Public  Law  107-76 
except  as  determined  appropriate  by  the 
Executive  Vice  President  of  CCC  and 
authorized  by  law.  Any  discretion  in 
such  matters  shall  be  the  discretion  of 
the  Executive  Vice  President  alone. 

§1470.108    Applicant  payment  quantity. 

(a)  The  applicant's  payment  quantity 
of  apples  will  be  determined  by  CCC. 
based  on  the  production  of  the  2000 
crop  of  apples  that  was  produced  and 
harvested  by  each  operation. 

(b)  The  maximum  quantity  of  apples 
for  which  producers  are  eligible  for  a 
payment  under  this  subpart  shall  be 
5,000,000  pounds  per  operation.  The 
Deputy  Administrator  shall  determine 
what  may  be  considered  a  distinct 
operation  and  that  decision  shall  be 
final. 

§1470.109    Payment  ratk  and  apple 
operation  payment. 

(a)  A  national  per-pound  payment  rate 
will  be  determined  after  the  conclusion 
of  the  application  period,  and  shall  be 
calculated,  to  the  extent  practicable,  by 
dividing  the  $75  million  available  for 
the  Apple  Market  Loss  Assistance 
Payment  Program  II  by  the  total  pounds 
of  eligible  production  approved  for 
payment. 

(b)  Each  eligible  apple  operation's 
payment  will  be.calculated  by 
multiplying  the  payment  rate 
determined  in  paragraph  (a)  of  this 
section  by  the  apple  operation's  eligible 
production. 

(c)  In  the  event  that  approval  of  all 
eligible  applications  would  result  in 
expenditures  in  excess  of  the  amount 
available,  CCC  shall  reduce  the  payment 
rate  in  such  manner  as  CCC,  in  its  sole 
discretion,  finds  fair  and  reasonable. 

(d)  A  reserve  may  be  created  to  handle 
claims  but  claims  shall  not  be  payable 
once  the  available  funding  is  expended. 

§  1 470.1 1 0    OffseU  and  withholdings. 

CCC  may  offset  or  withhold  any 
amount  due  CCC  under  this  subpart  in 
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accordance  with  the  provisions  of  7  CFR 
part  1403. 

§1470.111    Assignments. 

Any  person  who  may  be  entitled  to  a 
payment  may  assign  his  rights  to  such 
pa)mient  in  accordance  with  7  CFR  part 
1404  or  successor  regulations  as 
designated  by  the  Department. 

§1470.112    Appeals. 

Any  producer  who  is  dissatisfied  with 
a  determination  made  pursuant  to  this 
subpart  may  make  a  request  for 
reconsideration  or  appeal  of  such 
determination  in  accordance  with  the 
appeal  regulations  set  forth  at  7  CFR 
parts  11  and  780. 

§  1470.1 13    Misrepresentation  and  scheme 
or  device. 

(a)  An  apple  operation  shall  be 
ineligible  to  receive  assistance  under 
this  program  if  it  is  determined  by  the 
State  committee  or  county  committee  to 
have  knowingly: 

(1)  Adopted  any  scheme  or  device 
that  tends  to  defeat  the  purpose  of  this 
program; 

(2)  Made  any  fraudulent 
representation;  or 

(3)  Misrepresented  any  fact  affecting  a 
determination  under  this  program.  CCC 
will  notify  the  appropriate  investigating 
agencies  of  the  United  States  and  take 
steps  deemed  necessary  to  protect  the 
interests  of  the  government. 

(b)  Any  funds  disbursed  pursuant  to 
this  part  to  any  person  or  operation 
engaged  in  a  misrepresentation,  scheme, 
or  device,  shall  be  refunded  to  CCC  in 
accordance  with  §  1470.117(a).  The 
remedies  provided  in  this  subpart  shall 
be  in  addition  to  other  civil,  criminal,  or 
administrative  remedies  which  may 
apply. 

§  1 470.1 14    Estates,  trusts,  and  minors. 

(a)  Program  documents  executed  by 
persons  legally  authorized  to  represent 
estates  or  trusts  will  be  accepted  only  if 
such  person  furnishes  evidence  of  the 
authority  to  execute  such  docimients. 

(b)  A  minor  who  is  otherwise  eligible 
for  assistance  under  this  part  must  also: 

(1)  Establish  that  the  right  of  majority 
has  been  conferred  on  the  minor  by 
court  proceedings  or  by  statute; 

(2)  Show  that  a  guardian  has  been 
appointed  to  manage  the  minor's 
property  and  the  applicable  program 
documents  are  executed  by  the 
guardian;  or 

(3)  Furnish  a  bond  under  which  the 
surety  guarantees  any  loss  incurred  for 
which  the  minor  would  be  liable  had 
the  minor  been  an  adult. 


§  1 470.1 1 5    Death,  incompetency,  or 
disappearance. 

In  the  case  of  death,  incompetency, 
disappearance  or  dissolution  of  a  person 
that  is  eligible  to  receive  benefits  in 
accordance  with  this  subpart,  such 
person  or  persons  specified  in  part  707 
of  this  chapter  may  receive  such 
benefits,  as  determined  appropriate  by 
FSA. 

§  1 470.1 16    Maintenance  and  inspection  of 
records. 

(a)  Persons  making  application  for 
benefits  under  this  program  must 
maintain  accurate  records  and  accounts 
that  will  document  that  they  meet  all 
eligibility  requirements  specified 
herein,  as  may  be  requested  by  CCC. 
Such  records  and  accounts  must  be 
retained  for  3  years  after  the  date  of 
payment  to  the  apple  operation  under 
this  program.  Destruction  of  the  records 
3  years  after  the  date  of  payment  shall 
be  the  risk  of  the  party  undertaking  the 
destruction. 

(b)  At  all  times  during  regular 
business  hours,  authorized 
representatives  of  CCC,  the  United 
States  Department  of  Agriculture,  or  the 
Comptroller  General  of  the  United 
States  shall  have  access  to  the  premises 
of  the  apple  operation  in  order  to 
inspect,  examine,  and  make  copies  of 
the  books,  records,  and  accounts,  and 
other  written  data  as  specified  in 
paragraph  (a)  of  this  section. 

(c)  Any  funds  disbursed  pursuant  to 
this  subpart  to  any  person  or  operation 
who  does  not  comply  with  the 
provisions  of  paragraphs  (a)  or  Cb)  of  this 
section,  or  who  otherwise  receives  a 
payment  for  which  they  are  not  eligible, 
shall  be  refunded  with  interest. 

§  1 470.1 1 7    Refunds;  joint  and  several 
liability. 

(a)  In  the  event  of  an  error  on  an 
application,  a  failure  to  comply  with 
any  term,  requirement,  or  condition  for 
payment  arising  under  the  application, 
or  this  subpart,  all  improper  pajnments 
shall  be  refunded  to  CCC  together  with 
interest  and  late  pa3anent  charges  as 
provided  in  part  1403  of  this  chapter. 

(b)  All  persons  signing  an  apple 
operation's  application  for  payment  as 
having  an  interest  in  the  operation  shall 
be  jointly  and  severally  liable  for  any 
refund,  including  related  charges,  that  is 
determined  to  be  due  for  any  reason 
under  the  terms  and  conditions  of  the 
application  or  this  part  with  respect  to 
such  operation. 


Signed  in  Washington,  DC,  on  August  30, 
2002. 

James  R.  Little, 

Executive  Vice  President,  Commodity  Credit 
Corporation. 
[FR  Doc.  02-23074  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  LABOR 

Occupational  Safety  and  Health 
Administration 

29  CFR  Part  1926 
[Docket  #S-018] 
RIN  1218-AB88 

Safety  Standards  for  Signs,  Signals, 
and  Barricades 

AGENCY:  Occupational  Safety  and  Health 
Administration,  Labor. 
ACTION:  Final  rule. 

SUMMARY:  The  Occupational  Safety  and 
Health  Administration  (OSHA)  is 
revising  the  construction  industry  safety 
standards  to  require  that  traffic  control 
signs,  signals,  barricades  or  devices 
protecting  workers  conform  to  Part  VI  of 
either  the  1988  Edition  of  the  Federal 
Highway  Administration  (FHWA) 
Manual  on  Uniform  Traffic  Control 
Devices  (MUTCD),  with  1993  revisions 
(Revision  3)  or  the  Milleimium  Edition 
of  the  FHWA  MUTCD  (Millennium 
Edition),  instead  of  the  American 
National  Standards  Institute  (ANSI) 
D6.1-1971,  Manual  on  Uniform  Traffic 
Control  Devices  for  Streets  and 
Highways  (1971  MUTCD). 
DATES:  This  final  rule  will  become 
effective  December  11,  2d02.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  rule  is 
approved  by  the  Director  of  the  Federsil 
Register  as  of  December  11,  2002. 
ADDRESSES:  In  accordance  with  28 
U.S.C.  2112(a),  the  Agency  designates 
the  Associate  Solicitor  for  Occupational 
Safety  and  Health,  Office  of  the  Solicitor 
of  Labor,  U.S.  Department  of  Labor, 
Room  S-4004,  200  Constitution  Avenue, 
NW.,  Washington,  DC  20210,  to  receive 
petitions  for  review  of  the  final  rule. 
For  copies  of  this  Federal  Register 
dociunent  contact:  OSHA.  Office  of 
Publications,  U.S.  Department  of  Labor, 
Room  N-3101,  200  Constitution 
Avenue.  NW.,  Washington,  DC  20210; 
telephone:  (202)  693-1888.  Electronic 
copies  of  this  Federal  Register 
document,  as  well  as  other  relevant 
documents,  can  be  obtained  fi'om 
OSHA's  Web  page  on  the  Internet  at 
http://www.osha.gov. 
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How  to  Obtain  Copies  of  the  MUTCD: 
The  Federal  Highway  Administration 
partnered  with  three  organizations  to 
print  copies  of  the  Millennium  Edition 
Manual  of  Uniform  Traffic  Control 
Devices  for  sale.  The  organizations  are: 

(1)  American  Traffic  Safety  Services 
Association,  15  Riverside  Parkway, 
Suite  100,  Fredericksburg,  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.at8sa.com; 

(2)  Institute  of  Transportation  Engineers, 
1099  14th  Street,  NW.,  Suite  300  West. 
Washington,  DC  20005-3438;  FAX: 
(202)  289-7722;  www.ite.org;  and  (3) 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org;  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562, 

On-line  copies  of  the  Millennium 
Edition  are  available  for  downloading 
from  DOT'S  Web  site:  http:// 
mutcd.fhwa.dot.gov/kno- 
milleimium.htm.  On-line  copies  of  the 
1988  Edition  of  the  Manual  on  Uniform 
Traffic  Control  Devices  (Revision  3, 
dated  9/93,  with  the  November  1994 
Errata  No.  1)  are  available  for 
downloading  from  OSHA's  Web  site: 
http://www.osha.gov/doc/ 
highway_workzones.  In  addition,  both 
documents  are  available  for  viewing  and 
copying  at  each  OSHA  Area  Office. 
FOR  FURTHER  INFORMATION  CONTACT: 
General  Information  and  Press 
Inquiries — ^Bonnie  Friedman,  Director, 
Office  of  Public  Affairs,  Occupational 
Safety  and  Health  Administration,  U.S. 
Department  of  Labor,  Room  N-3647, 
200  Constitution  Avenue,  NW., 
Washington,  DC  20210;  telephone:  (202) 
693-1999.  Technical  Information — 
Nancy  Ford,  Office  of  Construction 
Standards  and  Construction  Services, 
Occupational  Safety  and  Health 
Administration,  U.S.  Department  of 
Labor,  Room  N-3468,  200  Constitution 
Avenue,  NW.,  Washington,  DC  20210; 
telephone  (202)  693-2345. 
SUPPLEMENTARY  INFORMATION: 

L  Introduction 

This  final  rule  addresses  the  types  of 
signs,  signals,  and  barricades  that  must 
be  used  to  protect  construction 
employees  from  traffic  hazards.  The  vast 
majority  of  road  construction  in  the 
United  States  is  funded  through  Federal 
transportation  grants.  As  a  condition  to 
receiving  Federal  funding,  the  U.S. 
Department  of  Transportation's  (DOT's) 
Federal  Highway  Administration 
requires  compliance  with  its  MUTCD. 

In  furtherance  of  OSHA's  statutory 
mandate  to  protect  the  health  and  safety 
of  employees,  OSHA  also  requires 
employers  that  are  within  the  scope  of 
its  authority  to  comply  with  the 


MUTCD.  However,  OSHA's  current 
standard  incorporates  the  1971  version 
of  the  MUTCD,  which  FHWA  has  since 
updated.  The  purpose  of  this  final  rule 
is  to  update  OSHA's  standard. 

n.  Procedural  History 

On  April  15,  2002,  OSHA  published 
a  direct  final  rule  and  a  companion 
proposed  rule  to  update  29  CFR  1926 
subpart  G — Signs,  Signals,  and 
Barricades  [67  FR  18091].  The  Agency 
explained  that  imless  a  significant 
adverse  comment  is  received  within  a 
specified  period  of  time,  the  rule  would 
become  effective.  Alternatively,  if 
significant  adverse  comments  are 
received,  the  agency  woiild  withdraw 
the  direct  final  rule  and  treat  the 
comments  as  comments  to  the  proposed 
rule.  Direct  final  rulemaking  is  used 
where  the  agency  anticipates  that  the 
rule  will  be  non-contrdversial. 

The  Agency  stated  that,  for  purposes 
of  the  direct  final  rule  published  on 
April  15,  a  significant  adverse  comment 
is  one  that  explains  why  the  rule  would 
be  inappropriate,  including  challenges 
to  the  rule's  imderlying  premise  or 
approach,  or  why  it  woiild  be  ineffective 
or  unacceptable  without  a  change.  In 
determining  whether  a  significant 
adverse  conmient  would  necessitate 
withdrawal  of  this  direct  final  rule, 
OSHA  would  consider  whether  the 
comment  raises  an  issue  serious  enough 
to  warrant  a  substantive  response  in  a 
notice-and-comment  process.  A 
comment  recommending  an  addition  to 
the  rule  would  not  be  considered  a 
significant  adverse  comment  unless  the 
comment  states  why  this  rule  would  be 
ineffective  without  the  addition.  If 
timely  significant  adverse  comments 
were  received,  the  agency  would 
publish  a  notice  of  significant  adverse 
comment  in  the  Federal  Register 
withdrawing  this  direct  final  rule  no 
later  than  July  15,  2002. 

In  the  companion  proposed  rule, 
which  is  essentially  identical  to  the 
direct  final  rule  (67  FR  18145],  OSHA 
stated  that  in  the  event  the  direct  final 
rule  were  writhdrawn  because  of 
significant  adverse  comment,  the  agency 
could  proceed  with  the  rulemaking  by 
addressing  the  comment  and  again 
publishing  a  final  rule.  The  comment 
period  for  the  proposed  rule  ran 
concurrentiy  with  that  of  the  direct  final 
rule.  Any  comments  received  under  the 
companion  proposed  rule  were  to  be 
treated  as  comments  regarding  the  direct 
final  rule.  Likewise,  significant  adverse 
conmients  submitted  to  the  direct  final 
rule  would  be  considered  as  comments 
to  the  companion  proposed  rule;  the 
agency  would  consider  such  comments 
in  developing  a  subsequent  final  rule. 


On  July  15,  2002,  OSHA  published  a 
notice  withdrawing  the  direct  final  rule 
[67  FR  46375],  explaining  that  of  the 
eight  comments  that  had  been 
submitted,  the  Agency  was  treating  two 
as  significant  adverse  comments.  Both 
comments  challenged  the  August  13, 
2002  effective  date  of  the  rule.  The  two 
comments  are  being  treated  as 
comments  on  the  companion  proposed 
rule,  and  are  addressed  below.  In 
response  to  the  comments,  OSHA  has 
set  the  effective  date  at  December  1 1 , 
2002. 

m.  Background 

CurrenUy,  under  29  CFR  part  1926 
subpart  G-— Signs,  Signals,  and 
Barricades,  OSHA  requires  that 
employers  comply  with  the  1971 
MUTQ).  Specifically,  employers  must 
ensure  that  the  following  conform  to  the 
1971  MUTCD:  ti^ffic  couUtjI  signs  or 
devices  used  to  protect  construction 
workers  (29  CFR  1926.200(g)(2)); 
signaling  directions  by  flagmen  (29  CFR 
1926.201);  and  barricades  for  the 
protection  of  workers  (29  CFR 
1926.202). 

In  contrast,  a  DOT  rule.  23  CFR 
655.601  through  655.603,  requires  that 
such  traffic  control  signs  or  devices 
conform  to  a  more  recent  version  of  the 
MUTCD.  DOT  regulations  provide  that 
the  MUTCD  is  the  national  standard  for 
all  traffic  control  devices  on  streets, 
highways  and  bicycle  trails.  DOT's  rule 
requires  that  traffic  control  devices  on 
roads  in  which  federal  funds  were 
involved  be  in  substantial  conformance 
wiUi  its  MUTCD.  \n  effect,  the  MUTCD 
has  become  a  national  benchmark  for  all 
roads. 

Under  Tide  23  of  the  U.S.  Code, 
sections  109(d)  and  402(a),  the  Secretary 
of  Transportation  is  authorized  to 
promulgate  and  require  compliance 
with  uniform  guidelines  to  reduce 
injuries  and  fatalities  from  road 
accidents.  Specifically,  section  109(d) 
authorizes  EXDT  to  require  (through  its 
approval  of  State  highway  department 
requirements)  all  highway  projects  in 
which  Federal  funds  are  involved  to 
comply  with  these  types  of  uniform 
rules.  Highways  are  broadly  defined 
under  section  101(a)(ll)  of  Uie  DOT 
statute,  and  include  roads,  streets  and 
parkways.  Under  section  402(a),  DOT  is 
authorized  to  require  each  State  to  have 
a  highway  safety  program,  including 
uniform  standards  for  traffic  safety, 
approved  by  DOT.  In  accordance  with 
tiiis  authority,  DOT  promulgated  23  CFR 
part  655,  subpart  F  (Traffic  Control 
Devices  on  Federal-Aid  and  Other 
Streets  and  Highways).  In  section 
655.603(a),  DOT  established  its  MUTCD 
as  "the  national  standard  for  all  traffic 
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control  devices  installed  on  any  street, 
highway,  or  bicycle  trail  open  to  public 
travel  *  *  *  "  Under  subpart  F,  the 
States  were  required  to  adopt  Revision 
3  for  federally  funded  highways  within 
two  years  of  its  issuance.  The  effective 
date  of  the  final  rule  that  adopted 
Revision  3  was  January  10,  1994  (58  FR 
65084  (December  10. 1993)].  A  two-year 
period  for  transition  to  full  compliance 
with  Revision  3  expired  January  10, 
1996.  Transition  to  full  compliance  with 
the  Millennium  edition  must  be 
completed  by  January  2003. 
Consequently,  employers  have  already 
been  required  to  comply  with  Revision 
3  for  all  federal-aid  highways.  In 
addition,  all  States  have  required 
compliance  with  Revision  3  for  most 
roads  (although  there  is  some  variation 
among  the  States  regarding  the  extent  to 
which  compliance  is  required  on 
municipal,  county,  and  private  roads). 

to  the  early  1970s,  the  FHWA 
assumed  from  ANSI  responsibility  for 
publishing  the  MUTCD.  The  FHWA 
substantially  rewrites  the  MUTCD  every 
10  to  20  years,  and  eunends  it  every  two 
to  three  years.  Until  the  Millennium 
Edition  was  published  in  December 
2000,  the  most  recent  edition  was  the 
1988  edition.  The  1988  edition 
consisted  of  10  parts,  including  part  VI, 
"Standards  and  Guides  for  Traffic 
Controls  for  Street  and  Highway 
Construction,  Maintenance,  Utility,  and 
Incident  Management  Operations."  The 
FHWA  substantially  revised  and 
reissued  part  VI  in  1993  (Revision  3). 
There  are  substantial  differences  both  in 
substance  and  format  between  Revision 
3  and  the  1971  MUTCD.  The  most 
recent  edition  of  the  MUTCD,  the 
Millennium  Edition  published  in 
December  2000,  contains  some 
substantive  changes  and  a  new,  easier  to 
use  format.  States  are  required  to  adopt 
the  Millennium  Edition  or  its  equivalent 
by  January  2003. 

Several  stakeholders  asked  OSHA  to 
update  subpart  G,  because  they  had  to 
meet  the  outdated  OSHA  requirements 
in  addition  to  the  DOT  rule.  They 
pointed  out  that  Revision  3  and  the 
Millennium  Edition  reflect  updated 
standards  and  technical  advances  based 
on  22  years  of  experience  in  work  zone 
traffic  control  design  and 
implementation,  as  well  as  human 
behavior  research  and  experience.  The 
National  Committee  on  Uniform  Traffic 
Control  Devices  ("NCUTCD"), 
consisting  of  various  national 
associations  and  organizations 
interested  in  highway  construction  or 
highway  safety,  including  the  American 
Road  and  Transportation  Builders 
Association,  the  Association  of 
American  Railroads,  the  American 


Automobile  Association,  the  National 
Association  of  Governor's  Highway 
Safety  Representatives,  and  the  National 
Safety  Council,  unanimously  resolved 
in  January  1999  to  request  that  OSHA 
adopt  Revision  3  in  place  of  the  1971 
MUTCD.  In  May  2000,  OSHA's 
Advisory  Committee  on  Construction 
Occupational  Safety  and  Health 
("ACCSH")  also  expressed  support  for 
adopting  a  more  recent  edition  of  the 
MUTCD  as  the  OSHA  standard  for  the 
construction  industry. 

OSHA  reviewed  the  differences 
between  the  1971  version.  Revision  3 
and  the  Millennium  Edition  and 
concluded  that  compliance  with  the 
more  recently  published  manuals  would 
provide  all  the  safety  benefits  (and 
more)  of  the  1971  version.  The 
differences  between  OSHA's  regulations 
that  reference  the  1971  MUTCD  and 
DOT'S  modem  regulations  create 
potential  industry  confusion  and 
inefficiency,  without  in  any  respect 
advancing  worker  safety.  Accordingly, 
in  an  interpretation  letter  dated  June  16, 
1999.  to  Cummins  Construction 
Company,  Inc.,  OSHA  stated  that  it 
would  accept  compliance  with  Revision 
3  in  lieu  of  compliance  with  the  1971 
MUTCD  referenced  in  section 
1926.200(g)  through  its  de  minimis 
policy. 

The  numerous  and  various  changes  to 
the  1971  MUTCD  reflected  in  Revision 
3  and  the  Millennium  Edition  stem  from 
over  20  additional  years  of  experience 
in  temporary  traffic  control  zone  design, 
technological  changes,  and 
contemporary  human  behavior  research 
and  experience.  Revision  3  and  the 
Millennium  Edition  provide  highway 
work  zone  planners  more 
comprehensive  guidance  and  greater 
flexibility  in  establishing  effective 
temporary  traffic  control  plans  based  on 
type  of  highway,  traffic  conditions, 
duration  of  project,  physical  constraints 
and  the  nature  of  the  construction 
activity.  Revision  3  and  the  Millennium 
Edition,  accordingly,  better  reflect 
current  practices  and  techniques  to  best 
ensure  highway  construction  worker 
safety  and  health. 

Accordingly,  OSHA  is  amending  the 
safety  and  health  regulations  for 
construction  to  adopt  and  incorporate 
Revision  3  (and  the  option  to  comply 
with  the  Millennium  Edition),  instead  of 
the  1971  MUTCD,  and  to  make  certain 
editorial  changes.  The  amendment 
deletes  the  references  in  29  CFR 
1926.200(g)(2)  and  1926.202  to  the  1971 
MUTCD  and  inserts  references  to 
Revision  3  (and  the  option  to  comply 
with  the  Millennium  Edition).  The 
amendment  clarifies  and  abbreviates  29 
CFR  1926.201(a),  by  simply  adopting 


the  requirements  of  Revision  3  (and  the 
option  to  comply  with  the  Millennium 
Edition)  with  regard  to  the  use  of 
flaggers.  The  amendment  also  makes 
certain  editorial  corrections,  replacing 
the  term  workers  for  the  term  workmen 
and  the  term  flaggers  for  the  term 
flagmen  in  29  CFR  1926.200(g)(2)  and 
1926.201(3). 

Updating  OSHA's  rule  eliminates  the 
technical  anomaly  of  having  to  meet 
both  OSHA's  outdated  requirement  to 
comply  with  the  1971  version  and 
DOT'S  more  modem  requirements. 
Instead,  OSHA's  final  rule  requires 
compliance  with  Revision  3  (or,  at  the 
option  of  the  employer,  the  Millennium 
edition).  In  addition  to  harmonizing 
OSHA's  requirements  with  those  of 
DOT,  the  final  rule's  additional  safety 
measures  (described  below)  will  be 
enforceable  as  OSHA  requirements. 
With  the  ciurent  emphasis  on 
rebuilding  the  Nation's  highways  and 
improving  safety  in  work  zone  areas. 
OSHA's  update  is  particidarly 
appropriate. 

rV.  Discussion  of  Changes 

Format  and  Style 

Both  the  1971  MUTCD  and  Revision 
3  were  written  in  narrative  form  with 
"must/shall,"  "should,"  and  "may" 
sentences  indicating  mandatory 
requirements,  guidance,  and  options, 
respectively.  These  verbs  were  often 
intermixed  within  a  single  paragraph, 
leading  to  some  confusion.  In  the 
Millennium  Edition,  each  subsection  is 
organized  by  "standard,"  "guidance," 
and  "options"  categories.  An  additional 
category,  titled  "support,"  is  also 
included.  This  format  clarifies  what  is 
expected  of  employers  and  the  basis  for 
those  requirements.  Pursuant  to  the 
requirements  of  29  CFR  1926.31,  only 
the  mandatory  language  of  standards 
that  are  incorporated  through  reference 
are  adopted  as  OSHA  standards. 
Therefore,  the  summary  of  changes 
below  will  focus  primarily  on  the 
revisions  that  impose  new  requirements, 
or  modify  already  existing  requirements. 
The  siunmary  does  contain  short 
discussions  on  traffic  control  plans  and 
tapers  which,  while  not  required  by 
MUTCD,  reflect  industry  practice. 

The  1988  edition  of  the  MUTCD 
eliminated  the  term  "flagmen"  and 
"workmen"  and  replaced  them  with  the 
more  inclusive  "flaggers"  and 
"workers."  The  final  rule  amends  29 
CFR  1926.200(g)(2).  1926.201(a)  and 
1926.203  to  be  consistent  with  these 
changes. 

In  the  Millennium  Edition,  the  FHWA 
also  changed  the  title  of  part  6  iroia 
"Standards  and  Guides  for  Traffic 
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Controls  for  Street  and  Highway 
Constmction,  Maintenance,  Utility,  and 
Incident  Management  Operations"  to 
"Temporary  Traffic  Control."  The  new 
title  is  more  succinct  and  more 
acciuately  describes  the  contents  of  the 
section. 

Sections  6A  Through  6B  (Introduction 
and  Fundamental  Principles) 

Revision  3  and  the  Millennium 
Edition  describe  an  overall  "guiding 
philosophy"  of  "fundamental 
principles"  for  good  temporary  traffic 
control,  which  is  not  explicitly  set  out 
in  part  VI  of  the  1971  MUTCD. 
Aldiough  these  principles  do  not 
formally  establish  new  requirements, 
they  provide  a  framework  for 
understanding  requirements  set  out  in 
the  remainder  of  part  VI.  In  the 
corresponding  section,  the  1971  ANSI 
standard  required  that  all  temporary 
traffic  control  devices  be  removed  as 
soon  as  practical  when  they  are  no 
longer  needed.  Revision  3  downgraded 
this  requirement  to  a  recommendation. 
This  issue  was  revisited  during  the 
drafting  of  the  Millenniiun  Edition, 
which  once  again  requires  the  removal 
of  signs  when  they  are  no  longer 
needed.  The  Milleimium  Edition 
requires  that  employers  remove 
temporary  traffic  control  devices  that 
are  no  longer  appropriate,  even  when 
the  work  is  only  suspended  for  a  short 
period  of  time. 

Section  6C  (Temporary  Traffic  Control 
Elements) 

The  1971  MUTCD  does  not  discuss 
traffic  control  plans  (TCPs),  which  are 
used  by  industry  to  describe  traffic 
controls  that  are  to  be  implemented  in 
moving  vehicle  and  pedestrian  traffic 
through  a  temporary  traffic  control  zone. 
Revision  3  emphasizes  the  importance 
of  TCPs  in  facilitating  safe  and  efficient 
traffic  flow.  Revision  3  recognizes  that 
different  TCPs  are  suitable  for  different 
projects  and  does  not  detail  specific 
requirements.  The  Millennium  Edition 
offers  expanded  guidance  and  options 
for  TCPs,  but  it  adds  no  requirements. 
In  both  Revision  3  and  the  Millennium 
Edition,  a  TCP  is  reconunended  but  not 
required.  Revision  3  and  the 
Millennium  Edition  also  discuss  the 
"temporary  traffic  control  zone," 
comprised  of  several  areas  known  as  the 
"advance  warning  area,"  "transition 
area,"  "activity  area,"  and  "termination 
area."  In  addition.  Revision  3  and  the 
Milleimium  Edition  explain  the  need  for 
differing  traffic  control  measures  in  each 
control  zone  area. 

The  1971  MUTCD  only  briefly 
describes  "tapers"  and  provides  a 


formula  for  calculating  the  appropriate 
taper  length.  However,  Revision  3 
defines  and  discusses  five  specific  types 
of  tapers  used  to  move  traffic  in  or  out 
of  the  normal  path  of  travel.  It  illustrates 
each  of  them,  and  sets  out  specific 
formulae  for  calculating  their 
appropriate  length.  In  all  three  editions, 
information  relating  to  tapers  is  limited 
to  guidance  and  contains  no  mandatory 
requirements. 

All  versions  of  the  MUTCD  require 
the  coordination  of  traffic  movement, 
when  traffic  bom  both  directions  must 
share  a  single  lane.  Revision  3  and  the 
Millennium  Edition  describe  five  means 
of  "alternate  one-way  traffic  control," 
adding  the  "Stop  or  Yield  Control 
Method"  to  the  methods  described  in 
the  1971  MUTCD.  The  "Stop  or  Yield 
Control  Method"  is  appropriate  for  a 
low-volume  two-lane  road  where  one 
side  is  closed  and  the  other  side  must 
serve  both  directions.  It  calls  for  a  stop 
or  yield  sign  to  be  installed  on  the  side 
that  is  closed.  The  approach  to  the  side 
that  is  not  closed  must  be  visible  to  the 
driver  who  must  yield  or  stop. 

Section  6D  (Pedestrian  and  Worker 
Safety) 

Revision  3  adds  a  lengthy  section,  not 
found  in  the  1971  MUTCD,  that 
provides  guidance  and  options  on 
pedestrian  and  worker  safety.  Under 
Revision  3,  the  key  elements  of  traffic 
control  management  that  should  be 
considered  in  any  procedure  for 
assuring  worker  safety  are  training, 
worker  clothing,  barriers,  speed 
reduction,  use  of  police,  lighting, 
special  devices,  public  information,  and 
road  closure.  Revision  3  recommends 
that  these  traffic  control  techniques  be 
appUed  by  qualified  persons  exercising 
good  engineering  judgment.  The 
Millenniiun  Edition  makes  this 
recommendation  a  requirement.  The 
Milleimium  Edition  also  requires 
advance  notification  of  sidewalk 
closures. 

Section  6E  (Hand  Signaling  orFlagger 
Control) 

Revision  3  and  the  Millennium 
Edition  require  that  a  flagger  wear  an 
orange,  yellow,  or  "strong  yellow  green" 
(called  "yellow-green"  in  Millenniiun 
Edition)  vest,  shirt,  or  jacket,  instead  of 
an  "orange  vest  and/or  an  orange  cap." 
as  directed  in  the  1971  ANSI  standard. 
For  nighttime  work.  Revision  3  requires 
that  the  outer  garment  be  retro-reflective 
orange,  yellow,  white,  silver,  or  strong 
yellow-green,  or  a  fluorescent  version  of 
one  of  these  colors.  This  clothing  must 
be  designed  to  identify  clearly  the 
wearer  as  a  person,  and  the  clothing 


must  be  visible  through  the  full  range  of 
body  motions.  For  nighttime  work,  the 
Millennium  Edition  requires  that  the 
colors  noted  above  be  retro-reflective, 
but  does  not  mandate  that  the  clothing 
be  visible  through  the  full  range  of  body 
motions.  Both  Revision  3  and  the 
Millennium  Edition  allow  the  employer 
more  flexibility  in  selecting  colors. 

Under  the  1971  ANSI  standard,  the 
flagger  was  required  to  be  visible  to 
approaching  traffic  at  a  distance  that 
would  allow  a  motorist  to  respond 
appropriately.  Revision  3  and  the 
Millenniiun  Edition  contain  more 
specific  requirements.  Under  both 
versions,  flaggers  must  be  visible  at  a 
minimum  distance  of  1,000  feet.  In 
addition,  Revision  3  and  the 
Millennium  Edition  list  training  in  "safe 
traffic  control  practices"  as  a  minimum 
flagger  qualification. 

Revision  3  and  the  Millennium 
Edition  depart  significantly  from  the 
1971  ANSI  standard  by  requiring  that 
"Stop/Slow"  paddles,  not  flags,  be  the 
primary  hand-signaling  device.  The 
paddles  must  have  an  octagonal  shape 
on  a  rigid  handle,  and  be  at  least  18 
inches  wide  with  letters  at  least  six 
inches  high.  The  1971  ANSI  standard 
recommended  a  24-inch  width.  Revision 
3  and  the  Millennium  Edition  require 
that  paddles  be  retro-reflectorized  when 
used  at  night.  Flags  would  still  be 
allowed  in  emergency  situations  or  in 
low-speed  and/or  low-volume  locations. 
Revision  3  and  the  Millennium  Edition 
differ  in  that  Revision  3's 
recommendations  for  flag  and  paddle 
signaling  practice  are  requirements  in 
the  Millennium  Edition.  In  addition,  the 
Millennium  Edition  applies  several  new 
requirements  when  flagging  is  used.  The 
flagger's  free  arm  must  be  held  with  the 
palm  of  the  hand  above  shoulder  level 
toward  approaching  traffic  and  the 
flagger  must  motion  with  the  flagger's 
free  hand  for  road  users  to  proceed. 
These  requirements  were  guidance  in 
Revision  3,  and  options  in  the  1971 
ANSI  standard. 

Section  6F  (Devices) 

Revision  3  and  the  Millennium 
Edition  reflect  numerous  differences  in 
the  design  and  use  of  various  traffic 
control  devices,  such  as  signs,  signals, 
cones,  barricades  and  markings,  used  in 
temporary  traffic  control  zones.  Several 
signs  or  devices  are  described  that  are 
not  mentioned  in  Part  VI  of  the  1971 
ANSI  standard.  These  signs  and  devices, 
along  with  their  location  in  Revision  3 
and  the  Millennium  Edition,  can  be 
found  in  Table  1. 
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Table  1 . 


New  signs  and  devices 


Revision  3 


Millennium  edition 


Portable  Changeable  Message  Signs 

Arrow  Displays  

High-Level  Warning  Device  or  Flag  Tree 

Temporary  Raised  Islands  

Impact  Attenuators  

Portable  Bamers  

Temporary  Traffic  Signals  

Rumble  Strips 

Screens  

Opposing  Traffic  Lane  Divider 

Shoulder  Drop-Off  

Uneven  Lanes  

No  Center  Stripe  

Be  Prepared  to  Stop  

Detour  Marker  and  End  Detour 

Various  Other  Waming  Signs 


6F-2  

6F-3  

6F-4  

6F-5h  

6F-8a  

6F-5g  and  8b 
6F-8C  


6F-8d  

6F-8e  

6F-8f  

6F-1b(19)  

6F-1b(20)  

6F-1b(21)  

VI-8C  sign  W20-7b  

6F-1c(4)  

V1-8a,  signs  W1^bR,  W1-4cR,  W1-8,  W3-3,  W4-1  and  W4-3  and 
V1-8b,  signs  W5-2a  and  W8-3a. 


6F.52. 

6F.53. 

6F.54. 

6F.63. 

6F.76. 

6F.75. 

6F.74. 

6F.78. 

6F.79. 

6F.64. 

6F.41. 

6F.42. 

6F.43. 

6F.15,  W3-1a. 

6F.15. 


The  dimensions,  shape,  legends  or  use  of  various  signs  have  changed.  Those  changes  are  reflected  in  Table  2. 


Table  2. 


New  signs 

Turn   Off   2-Way   Radios   and   Cellular   Tele- 
phones. 
Stop  Ahead  and  Yield  Ahead 

Road  Narrows  and  Narrow  Bridge 

Right  Lane  Ends 

Length  of  Work  

End  Road  Work 


Revision  3 


Millennium  edition 


6F-1b(18a)  and  (18b)  

Vl-8a,  signs  W3-1a  and  W3-2a 

Vl-8a.  signs  W5-1  and  W5-2  ... 

Vl-ac,  sign  W9-1  

6F-1c(2)  

6F-1c(3)  


6F.15,  W22-2. 

6F.15,  W3-1a&W3- 

2a. 
6F.15,  W5-1  &  W5-2. 
6F.15,  W9-1. 
6F.15,  G20-1. 
6F.15,  G20-2a. 


Also,  Revision  3  and  the  Millennium 
Edition  offer  expanded  options  for  the 
color  of  temporary  traffic  control  signs. 
Signs  that  under  the  1971  ANSI 
standard  were  required  to  have  orange 
backgrounds  may  now  have  fluorescent 
red-orange  or  fluorescent  yellow-orange 
backgrounds. 

The  1971  ANSI  standard  required  that 
signs  in  rural  areas  be  posted  at  least 
five  feet  above  the  pavement;  signs  in 
urban  areas  were  required  to  be  at  least 
seven  feet  above  the  pavement.  Revision 
3  eliminated  the  distinction  between 
urban  and  rural  areas,  and  downgraded 
the  requirement  to  a  recommendation.  It 
recommended  that  signs  in  all  areas 
have  a  minimum  height  of  seven  feet.  In 
the  Millennium  Edition,  the  FHWA 
returned  to  the  1971  ANSI 
requirements.  The  Millermium  Edition 
also  introduced  the  requirement  that 
signs  and  sign  supports  be  crashworthy. 

The  Millennium  Edition  introduced 
and  clarified  mandatory  requirements 
for  the  design  of  the  following  signs: 
Weight  Limit,  Detour,  Road  (Street) 
Closed,  One  Lane  Road,  Lane(s)  Closed, 
Shoulder  Work,  Utility  Work,  signs  for 
blasting  areas.  Shoulder  Drop-Off,  Road 
Work  next  XX  KM  (Miles),  and  Portable 
Changeable  Message. 


The  dimensions,  color  or  use  of 
certain  channelizing  devices  have  also 
changed.  "Channelizing  devices" 
include  cones,  tubular  markers,  vertical 
panels,  drums,  barricades,  temporary 
raised  islands  and  barriers.  The  1971 
ANSI  standard  required  that  traffic 
cones  and  tubular  markers  be  at  least  18 
inches  in  height  and  that  the  cones  be 
predominantly  orange.  Revision  3  raised 
the  minimum  height  for  traffic  cones 
and  tubular  markers  to  28"  "when  they 
are  used  on  freeways  and  other  high 
speed  highways,  on  all  highways  during 
nighttime,  or  whenever  more 
conspicuous  guidance  is  needed."  (6F- 
5b(l),  5c(l))  Revision  3  also  expanded 
the  color  options  for  cones  to  include 
fluorescent  red-orange  and  fluorescent 
yellow-orange.  The  Millennium  Edition 
maintained  these  requirements. 

Revision  3  and  the  Milleimium 
Edition  require  that  vertical  panels  be  8 
to  12  inches  wide,  rather  than  the  6  to 
8  inches  required  by  the  1971  ANSI 
standard.  Under  Revision  3  and  the 
Millennium  Edition,  drums  must  be 
made  of  lightweight,  flexible  and 
deformable  materials,  at  least  36  inches 
in  height,  and  at  least  18  inches  in 
width.  Steel  drums  may  not  be  used. 
The  Millennium  Edition  adds  the 
requirement  that  each  drum  have  a 


minimum  of  two  orange  and  two  white 
stripes  with  the  top  stripe  being  orange. 
Revision  3  and  the  Millennium  Edition 
require  that  delineators  only  be  used  in 
combination  with  other  devices,  be 
white  or  yellow,  depending  on  which 
side  of  the  road  they  are  on,  and  be 
moimted  approximately  four  feet  above 
the  near  roadway  edge. 

The  1971  ANSI  standard  required 
waming  lights  to  be  mounted  at  least  36 
inches  high.  Revision  3  and  the 
Milleimium  Edition  reduced  the 
minimum  height  to  30  inches  and 
introduced  new  requirements  for 
waming  lights.  Type  A  low  intensity 
flashing  waming  lights  and  Type  C 
steady-bum  waming  lights  must  be 
maintained  so  as  to  allow  a  nighttime 
visibility  of  3000  feet.  Type  B  high 
intensity  flashing  waming  lights  must 
be  visible  on  a  sunny  day  from  a 
distance  of  1000  feet. 

Revision  3  and  the  Millennium 
Edition  contain  an  additional 
requirement,  not  found  in  the  1971 
ANSI  standard,  that  requires  employers 
to  remove  chaimelizihg  devices  that  are 
damaged  and  have  lost  a  significant 
amount  of  their  retro-reflectivity  and 
efl'ectiveness.  Revision  3  and  the 
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Millennium  Edition  also  specifically 
prohibit  placing  ballast  on  the  tops  of 
drums  or  using  heavy  objects  such  as 
rocks  or  chimks  of  concrete  as  barricade 
ballast. 

Revision  3  and  the  Millenniimi 
Jidition  address  in  greater  detail  the 
appearance  and  use  of  pavement 
markings  and  devices  used  to  delineate 
vehicle  and  pedestrian  paths.  They 
require  that  after  completion  of  the 
project,  pavement  markings  be  properly 
obliterated  to  ensure  complete  removal 
and  a  minimum  of  pavement  scars. 
Whereas  Revision  3  requires  that  all 
temporary  broken-line  pavement 
markings  be  at  least  four  feet  long,  the 
Millennium  Edition  sets  the  minimum 
at  two  feet. 

Section  6G  (Temporary  Traffic  Control 
Zone  Activities) 

This  section,  not  found  in  the  1971 
ANSI  standard,  provides  information  on 
selecting  the  appropriate  applications 
and  modifications  for  a  temporary  traffic 
control  zone.  The  selection  depends  on 
three  primary  factors:  Work  duration, 
work  location,  and  highway  type. 
Section  6G  in  both  Revision  3  and  the 
Millennium  Edition  emphasizes  that  the 
specific  typical  applications  described 
do  not  include  a  layout  for  every 
conceivable  work  situation  and  that 
typical  applications  should,  when 
necessary,  be  tailored  to  the  conditions 
of  a  particular  temporary  traffic  control 
zone. 

Among  the  specific  new  requirements 
in  Revision  3  and  the  Millennium 
Edition  are  the  following:  retro- 
reflective  and/ or  illuminated  devices  in 
long  term  (more  than  three  days) 
stationary  temporary  traffic  control 
zones;  waming  devices  on  (or 
accompanying)  mobile  operations  that 
move  at  speeds  greater  than  20  mph; 
waming  sign  in  advance  of  certain 
closed  paved  shoulders;  a  transition 
area  containing  a  merging  taper  in 
advance  of  a  lane  closure  on  a  multi- 
lane  road;  temporary  traffic  control 
devices  accompanying  traffic  barriers 
that  are  placed  immediately  adjacent  to 
the  traveled  way;  and  temporary  traffic 
barriers  or  channelizing  devices 
separating  opposing  traffic  on  a  two-way 
roadway  that  is  normally  divided. 

The  MUlenniiun  Edition  includes 
several  additional  requirements  in 
Section  6G.  It  requires  the  use  of  retro- 
reflective  and/or  illuminated  devices  in 
intermediate-term  stationary  temporary 
traffic  control  zones.  A  zone  is 
considered  intermediate-term  if  it  is 
occupying  a  location  more  than  one 
daylight  period  up  to  three  days,  or  if 
there  is  nighttime  work  in  the  zone 
lasting  more  than  one  hour.  The 


Milleimium  Edition  also  requires  a 
transition  area  containing  a  merging 
taper  when  one  lane  is  closed  on  a 
multi-lane  road.  When  only  the  left  lane 
on  imdivided  roads  is  closed,  the 
merging  taper  must  use  channelizing 
devices  and  the  temporary  traffic  barrier 
must  be  placed  beyond  the  transition 
area  channelizing  devices  along  the 
centerline  and  the  adjacent  lane.  In 
addition,  when  a  directional  roadway  is 
closed,  inapplicable  WRONG  WAY 
signs  and  markings,  and  other  existing 
traffic  control  devices  at  intersections 
within  the  temporary  two-lane  two-way 
operations  section,  must  be  covered, 
removed,  or  obliterated. 

Revision  3  Section  6H  (Application  of 
Devices) 

Revision  3  and  the  Millennium 
Edition  provide  an  extensive  series  of 
diagrams  illustrating  Atypical 
applications'  of  the  temporary  traffic 
control  requirements.  These 
illustrations  are  intended  as  practical 
guides  on  how  to  apply  all  the  factors 
discussed  in  other  chapters  and 
displayed  on  Figures  and  Tables 
throughout  Part  VI. 

Effective  Date 

In  the  direct  final  rule,  OSHA  set  an 
effective  date  of  August  13,  2002.  In  two 
of  the  eight  comments  received  in 
response  to  the  direct  final  rule  and 
proposed  rule,  commenters  asserted  that 
the  effective  date  needed  to  be  delayed 
by  one  year.  The  Agency  is  treating 
those  two  comments  as  significant 
adverse  comments. 

The  National  Electrical  Contractors 
Association  (NECA)  asserted  that  an 
additional  year  was  needed  to  "allow 
enough  time  for  industry  organizations 
to  notify  their  constituents  of  their  new 
compliance  responsibilities  and  for 
contractors  to  achieve  full  compliance." 
(EX  2-3).  Specifically,  NECA  stated: 

Most  construction  contractors  not  involved 
in  routine  highway  construction  are 
unaccustomed  to  the  details  [of  the  updated 
MUTCD]  *   *   *  Utility  contractors 
performing  progressive  removal  and/or 
installation  of  electrical  and  communication 
line,  piping,  sewer  system  are  not  usually 
involved  in  the  construction  and 
maintenance  of  roadways  *   *   *  There  could 
be  a  shortage  of  traffic  control  devices  from 
suppliers  and  manufacturers  to  meet 
expanded  requests  if  there  is  an  abrupt  need 
to  achieve  full  compliance  among  a  broader 
construction  audience  than  expected.  This 
could  potentially  lead  to  unpredicted  non- 
compliance among  highway  construction 
contractors  as  well  as  among  non-highway 
contractors.  For  example,  a  representative  of 
a  major  manufacturer  of  temporary  traffic 
lane  marking  recently  told  NECA  that  the 
company's  typical  months  for  producing  the 
tape  for  the  upcoming  construction  season 


are  February  and  March,  suggesting  a 
possible  shortage  of  material  until  well  after 
the  proposed  OSHA  effective  compliance 
date  of  August  2002.  Available  material  and 
equipment  supply  may  not  meet  a  rapid 
demand.  Manufacturers  and  suppliers  should 
be  allowed  time  to  expand  their  inventory  in 
anticipation  of  expanded  demand. 

(EX  2-3). 

The  National  Association  of 
Homebuilders  (NAHB)  submitted 
similar  comments  (EX-2-7),  asserting 
that: 

Most  residential  construction  is  not 
involved  in  routine  highway  construction 
and  therefore,  most  are  not  aware  of  the 
requirements  of  the  MUTCD.  *   *   *  |T)here 
may  be  a  shortage  of  traffic  control  devices 
and  equipment  that  could  lead  to  significant 
cost  increases  or  non-compliance  with  the 
new  standard  if  these  are  unavailable.  This 
would  add  additional  costs  to  residential 
construction  projects  that  are  currently  in 
progress  or  for  contracts  for  construction 
endeavors  that  are  already  in  place. 

(EX  2-7). 

The  Agency  finds  that  these  assertions 
fail  to  demonstrate  a  need  for  a  one-year 
delay  in  the  effective  date.  Implicit  in 
the  comments  is  the  assumption  that  the 
MUTCD  has  applied  only  to  employers 
engaged  in  road  work,  while  OSHA  is 
now  seeking  to  apply  the  revised 
MUTCD  to  contractors  engaged  in  non- 
road  work  affected  by  road  traffic 
hazards.  The  assumption  that  the 
requirements  of  the  1971  MUTCD  were 
limited  to  the  construction/repair  of 
roads  is  incorrect.  In  section  6A-3 
("Application  of  Standards")  of  the 
1971  MUTCD,  "construction  and 
maintenance  operations"  covered  by  the 
manual  are  described  as  including 
"encroachments  by  adjacent  building 
coustmction." 

Also,  with  respect  to  NECA's 
comment,  as  stated  in  section  6A-2 
(Scope)  of  the  1971  MUTCD,  the 
requirements  have  applied  specifically 
to  "utility  work."  Additionally,  in  29 
U.S.C.  1926  subpart  V  (Power 
Transmission  and  Distribution),  section 
1926.955(b)(7)  requires  that  in  metal 
power  transmission/distribution  tower 
construction,  adequate  traffic  control 
must  be  maintained  when  crossing 
highways  with  equipment  as  required 
by  the  provisions  of  1926.200  (g)(2)— 
which  had  incorporated  the  1971 
MUTCD.  This  Subpart  V  requirement 
has  been  in  place  since  1973.  Therefore, 
employers  other  than  just  those 
constructing/repairing  roads  have  had  to 
comply  with  the  1971  MUTCD  for 
approximately  30  years. 

As  discussed  below,  in  analyzing  the 
costs  of  updating  the  rule,  OSHA 
estimates  that  the  overwhelming 
majority  of  roads  in  the  United  States 
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are  subject  to  DOT  requirements  to 
comply  with  Revision  3  or  the 
Millennium  Edition.  Consequently,  the 
percentage  of  worksites  where 
equipment  is  now  going  to  be  required 
for  the  first  time  is  small.  Furthermore, 
it  is  unlikely  that  many  construction 
employers  work  exclusively  on  sites 
subject  to  DOT  jurisdiction.  As  long  as 
some  of  their  work  has  been  subject  to 
DOT  requirements,  they  have  had  to 
have  the  equipment  necessary  to 
comply  with  the  updated  MUTCD  since 
1996.  Therefore,  it  is  unlikely  that 
whatever  new  demand  there  is  for 
equipment  will  be  significant  relative  to 
current  industry  production  levels. 

The  NAHB  and  NECA  also  stated  that 
more  time  is  needed  to  train  both  the 
industry  and  OSHA  compliance  officers 
on  the  updated  MUTCD.  In  light  of  the 
fact  that  most  affected  employers  have 
been  required  to  comply  with  the 
updated  MUTCD  since  1996,  it  appears 
that  a  one-year  extension  in  the  effective 
date,  which  was  requested  by  these 
conmienters,  is  not  necessary.  However, 
to  facilitate  the  Agency's  emphasis  on 
outreach  efforts,  OSHA  has  added  120 
days  to  the  original  proposed  effective 
date;  the  new  effective  date  is  December 
11.  2002.  This  will  also  accommodate 
the  small  number  of  employers  affected 
by  this  rule  that  have  not  until  now 
been  required  to  comply  with  the 
updated  MUTCD  requirements. 

Regulatory  Planning  and  Review 

Executive  Order  12866  (Regulatory 
Planning  and  Review) 

Relationship  to  Existing  DOT 
Regulations 

Through  this  rule,  OSHA  is  requiring 
that  traffic  control  signs,  signals, 
barricades  or  devices  conform  to 
Revision  3  or  Part  VI  of  the  Millennium 
Edition,  instead  of  the  ANSI  MUTCD. 
The  ANSI  MUTCD  was  issued  in  1971. 
In  1988  the  FHWA  substantially  revised 
and  reissued  the  MUTCD.  Since  that 
time,  FHWA  has  published  several 
updates,  including  a  1993  revision  to 
Part  VI— Revision  3.  In  December  2000, 
FHWA  published  a  Millermium  Edition 
of  the  MUTCD  that  changed  the  format 
and  revised  several  requirements. 
Employers  that  receive  Federal  highway 
funds  are  currently  required  to  comply 
with  Revision  3  and  have  up  until 
January  2003  to  bring  their  programs 
into  compliance  with  the  Millennium 
Edition. 

This  is  a  significant  regulatory  action 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget  under 
Executive  Order  12866.  OSHA  has 
determined  that  this  action  is  not  an 
economically  significant  regulatory 


action  within  the  meaning  of  Executive 
Order  12866.  Revision  3  of  the  MUTCD 
adds  to  the  ANSI  requirements  some 
new,  alternative  traffic  control  devices 
and  expanded  provisions  and  guidance 
materials,  including  new  typical 
application  diagrams  that  incorporate 
technology  advances  in  traffic  control 
device  application.  Part  VI  of  the 
Millennium  Edition  includes  some 
alternative  traffic  control  devices  and 
only  a  very  limited  number  of  new  or 
changed  requirements.  However,  the 
activities  required  by  compUance  with 
either  Revision  3  or  the  Millennium 
Edition  would  not  be  new  or  a  departure 
from  current  practices  for  the  vast 
majority  of  work  sites.  All  of  these 
requirements  are  now  or  have  been  part 
of  DOT  regulations  that  cover  work- 
related  activities  on  many  public 
roadways. 

According  to  DOT  regulations,  the 
MUTCD  is  the  national  standard  for 
streets,  highways  and  bicycle  trails. 
While  OSHA's  de  minimus  policy  is 
applied  to  situations  in  which  there  is 
failure  to  comply  with  the  1971  ANSI 
MUTCD  when  there  is  compliance  with 
Revision  3,  this  action  will  reduce  any 
confusion  created  by  the  current 
requirement  for  employers  to  comply 
both  with  the  1971  ANSI  MUTCD  and 
DOT'S  MUTCD. 

Percentage  of  Roads  Covered  Under 
OSHA's  Standard  Versus  the  DOT 
Standard 

The  majority  of  U.S.  roads  are 
currently  covered  by  DOT  regulations 
and  their  related  State  MUTCDs.  DOT 
regulations  cover  all  federal-aid 
highways,  which  carry  the  majority  of 
traffic.  Moreover,  many  states  extend 
MUTCD  coverage  to  non-federal-aid  and 
private  roads.  Thus,  the  requirements 
imposed  by  this  OSHA  final  rule  will  be 
new  only  for  the  small  percentage  of  the 
work  that  is  not  directly  regulated  by 
DOT  or  state  transportation  agencies. 

Federal-Aid  Highways.  Employers 
must  comply  with  Revision  3  for  all 
construction  work  respecting  federal-aid 
highways.  Although  federal-aid 
highways  constitute  a  minority  of  all 
public  highways  as  measured  by  length, 
these  highways  carry  the  great  majority 
of  traffic.  According  to  OSHA's  analysis, 
84  percent  of  vehicle-miles  are  driven 
on  federal-aid  highways  (see  Table  1). 
Though  not  a  perfect  measure,  vehicular 
use  corresponds  more  directly  than 
length  of  road  to  the  need  for 
construction,  repair,  and  other  work 
activities  addressed  by  the  MUTCD. 
This  suggests  that  most  of  these 
activities  occur  with  respect  to  federal- 
aid  highways.  Conforming  to  the 
standards  of  the  MUTCD  during  these 


work  activities  is  a  clear  requirement  of 
receiving  federal  highway  funds  and  is 
therefore  regulated  by  DOT. 

State.  Local,  County  and  Municipal 
Roads  (not  Receiving  Federal  Aid).  The 
available  data  suggest  that  work 
respecting  most  non-federal-aid  roads 
are  required  to  comply  with  the 
MUTCD.  Many  states  choose  to  regulate 
public  roadways  that  are  not  federal-aid 
highways  and  thereby  extend  the  . 
coverage  of  the  MUTCD.  For  example, 
OSHA  reviewed  the  practices  of  nine 
states  (Alabama,  Arkansas,  Colorado, 
Connecticut,  Delaware,  Kentucky, 
Michigan,  North  Carolina,  and  Texas], 
which  include  23  percent  of  all  U.S. 
public  roads.  In  conducting  this  review, 
OSHA  found  that  eight  of  the  states 
require  MUTCD  standards  on  all  state 
roads,  while  the  ninth  state  requires 
MUTCD  standards  on  state  roads  if  the 
state  contracts  the  work  to  be  done.  Five 
of  these  states  also  require  that  MUTCD 
standards  be  met  on  all  county  and 
municipal  roads.  For  the  sample  of  nine 
states,  individual  state  coverage  of 
public  roads  by  state  MUTCDs  ranges 
from  12  percent  to  100  percent  (see 
Table  2).  OSHA  found  that,  on  average, 
MUTCD  coverage  of  all  public  roads  in 
these  nine  states  is  84  percent.  (OSHA 
computed  the  average  across  the  nine 
states  by  weighting  by  total  highway 
miles.) 

Private  Roads.  OSHA  also  examined 
MUTCD  coverage  of  private  roads. 
Although  data  on  the  extent  of  private 
roads  is  very  limited,  the  best  available 
information  indicates  that  about  20 
percent  of  the  total  mileage  is  accounted 
for  by  private  roads  (see  Table  2).  Some 
of  these  private  roads  are  covered  by 
State  MUTCD  standards.  Of  the  nine 
states  examined  by  OSHA,  one  state 
included  private  roads  under  the 
MUTCD  standards  if  the  state  enforced 
traffic  laws  on  these  roads  (e.g.,  roads  in 
gated  communities).  Another  state 
extended  MUTCD  standards  to  private 
roads  if  the  state  was  involved  in  road 
design  or  approval.  A  third  state 
deferred  coverage  to  municipal 
ordinances,  which  may  require  meeting 
MUTCD  standards  on  private  roads. 
Thus,  although  it  is  clear  that  some  local 
governments  extend  coverage  to  private 
roads,  no  data  are  available  to  specify 
with  precision  the  extent  to  which  this 
is  the  case. 

Additional  Incentives  To  Comply  With 
the  MUTCD 

The  estimates  of  the  percentage  of 
roads  and  highways  covered  by  the 
MUTCD  presented  above  are 
conservative.  States,  localities  and  their 
contractors  have  additional  incentives 
to  comply  with  the  MUTCD  when  it  is 


not  required.  OSHA  policy  reinforces 
these  incentives  because  OSHA  does  not 
enforce  compliance  with  the  ANSI 
MUTCD  when  there  is  compliance  with 
Revision  3. 

Under  23  U.S.C.  402(a),  states  must 
have  highway  safety  programs  that  are 
approved  by  the  Secretary  of 
Transportation.  The  Secretary  is 
directed  to  promidgate  guidelines  for 
establishing  these  programs.  Those 
guidelines  state  that  programs  "should" 
conform  with  the  MUTCD.  DOT  does 
not  have  the  authority  to  require 
compliance  with  the  MUTCD  on  roads 
that  do  not  receive  federal  aid,  but 
recommends  it.  In  light  of  this,  and  the 
statement  that  the  MUTCD  is  "the 
national  standard  for  all  traffic  control 
devices"  (23  CFR  655.603(a)),  the 
MUTCD  has  become  the  standard  of 
care  for  litigation  purposes.  Thus,  when 
a  state  or  local  government  engages  in  - 
a  road  construction  project,  it  will  likely 
seek  to  meet  a  reasonable  standard  of 
care  (i.e.  compliance  with  a  recent 
edition  of  the  MUTCD).  If  it  does  not,  it 
could  face  substantial  liability  if  the 
construction  on  its  roads  is  a 
contributing  factor  in  an  accident.  While 
compliance  with  the  MUTCD  does  not 
insulate  a  state  or  locality  finm  liability, 
it  significantly  reduces  its  exposure. 

Moreover,  many  of  the  contractors 
who  conduct  work  on  covered  roads  are 
likely  to  conduct  work  on  non-covered 
roads  as  well.  In  the  interest  of 
efficiency,  these  contractors  are  likely  to 
consistently  apply  the  current  version  of 
the  MUTCD  to  all  work,  rather  than 
switch  back  to  the  ANSI  version  for  a 
small  percentage  of  their  overall 
business. 

Finally,  as  is  discussed  below,  signs 
and  devices  meeting  1993  specifications 
are  often  less  expensive  than  signs 
meeting  1971  ANSI  specifications.  This 
has  provided  contractors  involved  in 
road  construction  and  repair  operations 
with  a  natural  incentive  to  replace  old 
and  worn  signs  with  signs  meeting  the 
more  up-to-date  standard. 

Costs  Associated  With  the  DOT 
Standard 

DOT  has  consistently  found  that  their 
revisions  to  the  MUTCD  as  a  whole  and 
to  its  various  parts  have  not  given  rise 
to  new  annual  costs  of  compliance  that 
are  significant  within  the  meaning  of 
that  term  as  used  in  Executive  Order 
12866.  The  Federal  Register  Notice 
(December  10, 1993)  on  the  final 
amendment  to  the  Manual  on  Uniform 
Traffic  Control  Devices  (MUTCD);  Work 
Zone  Traffic  Control  states: 

The  FHWA  has  determined  that  this  action 
is  not  a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866  or 


significant  within  the  meaning  of  Department 
of  Transportation  regulatory  policies  and 
procedures.  As  previously  discussed  in  the 
above  sections  on  'Changed  Standards'  and 
'New  Devices,'  this  revision  of  Part  VI  adds 
some  new,  alternative  traffic  control  devices, 
and  only  a  very  limited  number  of  new  or 
changed  requirements.  Most  of  the  changes 
included  in  this  version  of  part  VI  are 
expanded  guidance  materials,  including 
many  new  Typical  Application  Diagrams. 
The  FHWA  expects  that  application 
uniformity  will  improve  at  virtually  no 
additional  expense  to  public  agencies  or  the 
motoring  public.  Therefore,  based  on  this 
analysis  a  full  regulatory  evaluation  is  not 
required. 

58  FR  65084,  65085. 

The  Federal  Register  Notice 
(December  18,  2000)  on  the  final 
amendment  to  the  Manual  on  Uniform 
Traffic  Control  Devices  for  Streets  and 
Highways  (MUTCD)  states: 

The  FHWA  has  determined  that  this  action 
is  not  a  significant  regulatory  action  within 
the  meaning  of  Executive  Order  12866  or 
significant  within  the  meaning  of  Department 
of  Transportation  regulatory  policies  and 
procedures.  It  is  anticipated  that  the 
economic  impact  of  this  rulemaking  will  be 
minimal.  Most  of  the  changes  in  this  final 
rule  provide  additional  guidance, 
clarification,  and  optional  applications  for 
traffic  control  devices.  The  FWHA  believes 
that  the  uniform  application  of  traffic  control 
devices  will  greatly  improve  the  traffic 
operations  efficiency  and  the  safety  of 
roadways  at  little  additional  expense  to 
public  agencies  or  the  monitoring  public. 
Therefore,  a  full  regulatory  evaluation  is  not 
required. 

65  FR  78923,  78957. 

Moreover,  OSHA  has  conducted 
detailed  comparisons  of  the  various 
versions  of  the  MUTCD.  The  OSHA 
comparative  analysis  indicates  that  the 
majority  of  changes  to  the  1971  version 
offered  increased  flexibility,  were 
advisory  in  nature,  or  changed 
mandatory  requirements  to  non- 
mandatory  provisions.  Table  3 
summarizes  the  differences  between  the 
1971  ANSI  MUTCD  and  the  1993 
Revision  that  either  potentiall^'increase 
costs  or  lead  to  increased  flexibility.  In 
cases  of  increased  flexibility  and 
changes  to  non-mandatory  provisions,  it 
is  likely  that  the  effect  will  be  to 
decrease  the  costs  of  compliance. 

In  a  few  instances,  however,  the  1993 
Revision  mandated  sign  or  device 
changes  that  could  lead  to  cost  increases 
because  contractors  would  need  to 
purchase  new  signs  for  some  projects. 
Table  4  summarizes  these  cases,  which 
include  specifications  for  stop/slow 
paddles,  no  parking  signs,  "road 
narrows"  and  other  warnings,  and 
reflective  traffic  drums.  The  table  lists 
the  changes  in  specifications  as  well  as 
presents  prices  for  the  1971  versus  the 


1993  version  of  the  sign  or  device. 
Excluded  from  Table  4  are  "approach 
warning  signs,"  which  are  additional 
signs  required  by  the  1993  MUTCD  in 
highly  vulnerable  areas. 

For  stop/slow  paddles,  the  more 
recent  MUTCD  version  of  sign  (18"  by 
18")  is  less  expensive  than  the  older, 
ANSI  version  (24"  by  24^,  with  vendors 
reporting  a  price  difference  of  $31.50 
per  sign.  No  parking  signs  that  include 
the  international  "no  parking"  symbol 
(as  required  in  the  1993  MUTCD)  but  do 
not  include  a  legend  are  only  $0.80 
more  than  the  older  ANSI  version  of  the 
signs  containing  only  a  legend  (the  1993 
MUTCD  does  not  require  a  legend).  For 
"road  narrows"  and  other  warning 
signs,  the  MUTCD  version  (36"  by  36  ") 
is  $31  more  than  the  ANSI-specification 
in  the  most  direct  comparison  that 
OSHA  identified  ($90,  as  compared  to 
$59).  One  vendor,  however,  sold  a 
version  of  the  new  sign  using  an 
alternative  metal  for  less  than  $47. 
Regarding  reflective  traffic  drums,  one 
vendor  reported  that  reflective  55-gallon 
metal  drums  (1971  ANSI  standard)  are 
no  longer  produced.  When  they  were 
last  available  they  sold  for  $45  to  $60 
each.  A  reflective  traffic  drum  meeting 
the  MUTCD  standard  is  $68. 

To  summarize,  prices  for  signs 
meeting  1993  MUTCD  specifications  are 
not  significantly  higher  than  prices  for 
signs  meeting  1971  ANSI  specifications; 
in  fact,  the  prices  are  often  lower. 
Moreover,  for  devices  such  as  reflective 
traffic  dnmis,  it  is  not  even  possible  to 
replace  old  and  worn  items  with  items 
meeting  1971  standards.  This  suggests 
that  contractors  involved  in  road 
construction  and  repair  operations  have 
had  an  incentive  to  update  to  1993 
specifications  as  their  equipment  has 
worn  out.  The  primary  effect  of  the 
OSHA  standard,  will  be  to  speed  the 
process  of  switching  to  1993 
specifications  for  contractors  who  have 
not  already  chosen  to  switch. 

To  further  gauge  the  potential  burden 
of  updating  to  1993  MUTCD 
specifications,  OSHA  examined  the 
forty-four  colored  illustrations  of  the 
different  types  of  typical  highway 
construction  work  zones  presented  in 
Sections  6G  through  6H  of  the  1993 
MUTCD.  The  majority  of  examples  of 
work  zones  presented  in  the  MUTCD 
represent  situations  that  are  currently 
covered  by  DOT  regulations,  and  would 
not  be  affected  by  the  OSHA  standard. 
However,  OSHA  was  able  to  identify 
three  examples  of  situations  that  may 
not  fall  under  DOT  regulations,  but 
would  be  included  in  the  scope  of  the 
OSHA  standard. 

The  first  example  examined  was  a 
"Lane  closure  on  minor  street," 
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illustrated  by  Figure  TA-18  (see  page 
142-3  of  the  MUTCD).  hi  this  example, 
comphance  with  the  1993  MUTCD 
would  require  no  changes. 
Requirements  would  be  met  using  signs 
and  devices  meeting  the  1971  ANSI 
specifications.  Consequently,  no 
incremental  costs  would  be  attributable 
to  comphance  with  the  1993  MUTCD. 

The  second  example  examined  was  a 
"Lane  closiue  for  one  lane-two  way 
traffic  control,"  illustrated  by  Figiu^ 
TA-10  (see  page  126-7  of  the  MUTCD). 
hi  this  setting,  compliance  with  the 
1993  MUTCD  is  achieved  by  adding  two 
flagger  signs  and  four  advance  warning 
signs  (two  "Right  [Left]  Lane  Closed 
Ahead"  and  two  "Road  Construction 
XXX  Ft")  to  the  1971  ANSI  requirement. 
In  addition,  two  flagger  hand  signaling 
devices  (sign  paddles)  meeting  the  1993 
dimensions  (24"  by  24")  are  needed.  A 
Flagger  sign  can  be  purchased  for  about 
$34,  while  the  "Right  [Left]  Lane  Closed 
Ahead"  and  "Road  Construction  XXX 
Ft"  signs  can  be  purchased  for  about 
$47  each.  The  two  sign  paddles  are 
$67.'  Thus,  compliance  with  the  1993 
MUTCD  would  involved  a  one-time 
expenditure  of  $323. 

Finally,  OSHA  examined  a  third 
situation,  "Lane  closure  on  low-volume 
two-lane  road,"  illustrated  by  Figure 
TA-11  (see  page  12&-9  of  the  MUTCD). 
It  is  important  to  note  that  this  situation 
would  likely  apply  to  a  county  or  state 
road,  and  most  states  already  extend  the 
coverage  of  the  MUTCD  in  this  setting 
(see  OSHA  review  of  9  states  presented 
below).  Here,  compliance  with  the  1993 
MUTCD  is  achieved  through  the  use  of 
two  "Right  [Left]  Lane  Closed  Ahead" 
and  two  "Road  Construction  XXX  Ft") 
to  the  1971  ANSI  requirement,  which 
can  be  purchased  for  about  $47  each.^ 
In  addition,  one  advance  warning  sign 
with  the  international  symbol  for 
"yield"  is  needed.  These  can  be 
purchased  for  roughly  $100.^  Thus, 
comphance  with  the  1993  MUTCD 
would  involve  a  one-time  expenditure 
of  $288.  If  it  is  assiuned  that  contractor 
chooses  to  use  20  drums  instead  of  20 
cones,  this  woidd  involve  a  one-time 
additional  expenditure  of  $1,360, 
increasing  compliance  costs  to  $1,648. 

In  sum,  DOT  has  consistently  found 
that  changes  and  revisions  to  the 
MUTCD  do  not  lead  to  significant 
compliance  costs.  OSHA's  comparative 
assessment  of  the  1971  ANSI 
requirements  and  the  1993  MUTCD 
tends  to  support  DOT's  findings. 


'  Prices  are  from  Newman  Signs  (http:// 
www.newmansigns.com) 

^  Prices  are  from  Newman  Signs  (http:// 
www.newmansigns.com/). 

'  Prices  are  from  Newman  Signs  (http:// 
www.newmansigns.com/). 


Because  the  OSHA  regulation  applies 
tiie  MUTCD  as  developed  by  DOT,  the 
costs  of  compliance  with  the  OSHA 
regulation  will  be  insignificant  as  well. 

Costs  Attributable  to  the  OSHA 
Standard 

The  analysis  discussed  above 
indicates  that  the  costs  of  compliance 
for  OSHA's  proposed  action  will  not  be 
significant  under  Executive  Order 
12866.  As  DOT  has  estimated,  the  costs 
associated  with  the  various  versions  of 
the  MUTCD  and  its  revisions  are  small. 
OSHA's  comparative  analysis  of  the 
1971  ANSI  and  1993  MUTCD  supports 
DOT'S  estimates.  In  addition,  the 
overwhelming  majority  of  public  roads 
are  already  covered  by  DOT  regulations 
and  their  related  State  MUTCDs.  As 
discussed  above,  OSHA  estimated  that 
more  than  80  percent  of  work  performed 
on  U.S.  roads  is  covered  by  DOT 
regulations  and  their  related  State 
MUTCDs.  Due  to  the  extension  of 
MUTCD  requirements  to  non-federal-aid 
and  private  roads  as  well  as  additional 
incentives  to  comply  with  the  MUTCD 
in  situations  where  compliance  is  not 
mandatory,  the  percentage  of  work 
already  covered  is  likely  to  be  much 
higher  than  80  percent.  The  costs  of 
compliance  for  those  directly  regulated 
by  OSHA  will,  therefore,  be 
substantially  lower  than  those  estimated 
for  compliance  with  DOT  regulations. 

The  differences  between  OSHA's 
current  regulations  that  reference  the 
ANSI  MUTCD  and  DOT's  regulations 
create  potential  industry  confusion  and 
inefficiency.  OSHA's  comparative 
analysis  of  the  1971  ANSI  and  1993 
MUTCD  indicated  that  the  majority  of 
changes  offered  increased  flexibility, 
were  advisory  in  nature,  or  changed 
mandatory  requirements  to  non- 
mandatory  provisions.  Since  the  costs  of 
the  proposed  action  are  so  minimal,  it 
is  possible  that  they  will  be  completely 
offset  by  eliminating  the  inefficiency 
associated  with  inconsistent  OSHA  and 
DOT  regulations  as  well  the  direct  cost 
savings  from  enhanced  flexibility  and 
changes  to  non-mandatory  provisions 
embodied  in  the  1993  MUTCD. 

Technological  and  Economic  Feasibility 

The  MUTCD  is  a  standard  that  has 
been  routinely  updated  for  decades  by 
DOT  and  in  fact  predates  the  federal 
highway  program.  The  process  used  to 
update  this  standard  is  for  DOT  to  work 
with  state  highway  officials,  who 
provide  federal  officials  with 
information  on  the  evolving  nature  of 
traffic  control  devices  and  industry 
practices.  The  federal  role  consists 
primarily  of  compiling  this  evolving  set 
of  practices  and  devices  into  a  national 


manual— the  MUTCD— that  includes 
standards,  guidance,  and  options.  As 
noted  by  a  DOT  official,*  the  MUTCD 
essentially  codifies  current  industry 
practice.  Thus,  most  potentially  affected 
parties — local  governments,  highway 
and  utility  contractors,  and  others — 
already  apply  the  MUTCD,  which 
clearly  demonstrates  that  doing  so  is 
both  technologically  and  economically 
feasible. 

Regulatory  FlexibiUty  Screening 
Analysis 

In  order  to  determine  whether  a 
regulatory  flexibility  analysis  is  required 
under  the  Regulatory  Flexibility  Act, 
OSHA  has  evaluated  the  potential 
economic  impacts  of  this  action  on 
small  entities.  Table  5  presents  the  data 
used  in  this  analysis  to  determine 
whether  this  regulation  would  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  For  purposes 
of  this  analysis,  OSHA  used  the  Small 
Business  Administration  (SBA)  Small 
Business  Size  Standard  and  defined  a 
small  firm  as  a  firm  with  $27.5  million 
or  less  in  annual  receipts. 

OSHA  guidelines  for  determining  the 
need  for  regulatory  flexibility  analysis 
require  determining  the  regulatory  costs 
as  a  percentage  of  the  revenues  and 
profits  of  small  entities.  The  analysis 
presented  here  is  in  most  respects  a 
worst-case  analysis.  OSHA  examined 
the  situation  of  a  small  firm  with  less 
them  20  employees  all  of  whose 
employees  work  on  projects  not 
previously  covered  by  Revision  3  or  the 
Millennium  Edition.  OSHA  further 
assumed  that  the  firm  previously 
complied  only  with  the  existing  OSHA 
rule  (1971  ANSI  MUTCD).  OSHA 
derived  estimates  of  the  profits  and 
revenues  per  firm  for  establishments 
with  fewer  than  20  employees  for 
"Highway  and  Street  Construction"  (SIC 
1611)  using  data  from  Census  and  Dun 
and  Bradstreet.  Compliance  costs  were 
estimated  using  the  tiiird  situation 
examined  under  Costs  Associated  with 
the  DOT  Standard  ("Lane  closure  on 
low-volume  two-lane  road")  and 
assuming  the  worst-case  scenario,  where 
compliance  costs  were  $1,648.  This 
value  served  as  OSHA's  estimate  for 
upper-bound  compliance  costs  per 
construction  crew.  OSHA  assumed  that 
a  highway  construction  crew  consists  of 
four  employees  and  computed  an 
estimate  of  average  total  cost  of  the 
regulation  per  establishment  of  $2,161. 
Annualized  compliance  costs  were  $308 
per  establishments  for  small  entities. 


■•  Personal  communication  between  Rudolph 
Umbs.  Federal  Highway  Administration,  and  John 
Duberg.  TechLaw.  December  12.  2(X)0. 
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amounting  to  0.03  percent  of  revenue         worst-case  evaluation,  OSHA  certifies 
and  0.85  percent  of  profit.  Based  on  this     that  this  regulation  will  not  have  a 


significant  economic  impact  on  a 
substantial  number  of  small  entities. 


Table  1  .—Federal  Aid  Highway  Length,  Lane-Miles  and  Vehicle-Miles 


System 


Intei^tate  Highways  

Other  National  Highways 


Length  of  roadway 
(Miles) ' 


Lane-Miles  2 


46.564 
113.995 


208.649 
333,355 


Total  National  Highways 

Other  Federal-Aid  

Total  Federal-Aid  Highways  .. 
Non  Federal-Highways  

Total  Highways 

Federal-Aid  as  a  Percent  of  Total 


160,559 


542,004 


Annual  Vehicle- 
Miles  ^ 


646,124 
546.028 


1,194,152 


797,783 


1,719.703 


1.093.975 


958.342 


2,261 .707 


2.288127 


2,973,673 


5.947,348 


420,201 


3,932,015 


8,209,055 


2.708.328 


=fc= 


24%  i 


28% 


84% 


'  FHWA,  Highway  Statistics:  1999,  Section  V,  Table  HM-16. 
2FHWA,  Highway  Statistics.  1999,  Section  V.  Table  HM-48. 
3  FHWA,  Highway  Statistics:  1999,  Section  V,  Table  VK^-3. 

TABLE  2.— Highway  Miles  Covered  by  Federal  or  State  MUTCDs:  Selected  States 


state 

Federal 
agency^ 

State 
agency 

County 

Town, 
township, 
municipal 

Others 

Covered 
T_.»i  „i„-                         '    "Ties  as  a 
Total  miles       jotal  miles         share  of 
covered                                     ,0,3, 

(percent) 

Alabama^  

Arkansas^ 

Colorado*  

733 

2,135 

6,969 

4 

7 

1.013 

2.083 

2,361 

454 

10,869 

16,366 

9,071 

3,717 

5,065 

27,477 

9,725 

78,103 

79,164 

1  

11,602 
97,559 
85,149 
20,788 

94,246                      12 

65,347 
55,447 

13,710 
12,363 
16,807 

1 

1,299 

260 

97,559                    100 
85,149                    100 
20.788                    100 

Delaware^  

Kentucky* 

Michigan'*  

North  Carolina'' 

5,072                5,748                     88 

28.490              74,120                     38 

89,344 

20,570 

121.722            121,722                    100 

80.464  !            99,301                      81 

Texas* 

142,285 

78,488 

116 

300,507            300.507                    100 

9  state  Total  

15.759 

239,557 

352,423 

141,938 

1,676 

751,353            899,140                     84 

1                                                     1 

11  ^  Total 

118,391 

773,904 

1.766.396 

1 .206,925 

66.401 

3.932.017     

9  States  as  a  %  of  U.S. 
Total 

13% 

31% 

20% 

12% 

3% 

23%         

. 

Source:  FHWA,  Highway  Statistrcs:  1999,  Section  V,  Table  HM-10 

'  Roadways  in  Federal  parks,  forests,  and  reservations  that  are  not  part  of  the  State  and  local  highway  systems. 

2  Includes  State  park.  State  toll,  other  State  agency,  other  local  agency,  and  other  roadways  not  identified  by  ownership. 

3  County,  other  local  publk:,  and  private  roads  are  covered  if  the  state  was  part  of  design  wort<  or  road  approval. 
*  All  state,  county,  and  municipal  roads  are  covered. 

s  Munk:ipal  and  private  roads  are  not  covered. 

6  All  state,  county,  and  municipal  roads  are  covered  if  the  state  contracts  the  work. 

^  NC  has  no  county  road;  municipalities  "should"  use  the  MUTCD. 

8  States  for  whk:h  OSHA  reviewed  MUTCD  requirements. 

Table  3.— Changes  in  1993  MUTCD  (vs.  1971  ANSI)  that  Lead  to  Potential  Cost  Decreases  or  Increases 


1971  ANSI  MUTCD 


6E-3  flagmen: 

The  use  of  an  orange  vest,  and/or  an  orange  cap 
shall  be  required  for  flagmen. 

For  nighttime  *  *  *  garments  shall  t)e  reflectorized. 


1993  Rev  3,  Part  VI  MUTCD 


6E-3:  H;gh  Visibility  Clothing: 

1 .  For  daytime  work,  the  flagger's  vest,  shirt,  or  jack- 
et shall  be  orange,  yeltow,  strong  yeltow  green  or 
fluorescent  versions  of  ttiese  cokxs. 

For  nighttirr>e  work,  *  *  *  the  garments  shall  be 
retroreflective: 

1.  Orange,  yeltow,  wtiite,  silver,  strong  yellow-green. 
Of  a  fluorescent  verston  of  one  of  ttiese. 

2.  Shall  tie  vtsit>le  at  a  minimum  distance  of  1,000 
feet. 

3.  Shall  be  designed  to  Identify  clearly  ttie  wearer  as 
a  person  and  t>e  visible  through  ttie  full  range  of 
body  motions. 


Nature  of  change(s) 


Mandatory    provisions    offer    more    flexitwiity— wider 
range  of  acceptable  garments  and  cotors 

CtarifKation  of  visit)lllty  distance  requirements 

Millennium     Edition     no     tonger     requires     visibility 
through  full  range  of  body  motions 
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Table  3.— Changes  in  1993  MUTCD  (vs.  1971  ANSI)  that  Lead  to  Potential  Cost  Decreases  or  Increases— 

Continued 


1971  ANSI  MUTCD 


1993  Rev  3,  Part  VI  MUTCD 


Nature  of  change(s) 


6E-2.  Hand-Signaling  Devices: 

Sign  paddles  should  be  at  least  24  Inches  wide  *  '  ' 

6E-5.  Flagger  Stations: 

'  '  '  distance  is  related  to  approach  speed  and  phys- 
ical conditions  at  the  site;  however,  200  to  3000 
feet  Is  desirable. 


R4-7:  International  synnbol  with  add(tronal  plaque  that 
reads  Keep  Right  (24"xi8") 


R8-3  (24"x30")  "No  Parking "  sign. 

6B-8  Road  (Street)  Closed  Sign 

The  Road  (Street)  Closed  sign  shall  be  used  where 
the  roadway  Is  closed  to  all  traffic  except  contrac- 
tors' equipment  '  *  '  and  shall  be  accompanied  by 
appropriate  detour  signing. 

6B-10  Weight  Limit  Signs 

Weight  restrictions  must  be  consistent  with  State  or 
local  regulations  "  '  ' 

'Flagman  500  Ft"  sign. 


"Road  Work  1  Mile"  sign 
"Road  Nan-ows "  W5-1 :  30"x30" 
"Narrow  Bridge "  W5-2;  30"x30" 
"Right  Lane  Ends"  W9-1:  30"x30" 
International     symtKil     signs     require     descriptive 
plaques: 

(1)  W6-1  with  plaque:  Divided  Highway  (24"xi8") 

(2)  W6-2    with    plaque:    Divided    Highway    Ends 
(24"xl8") 

(3)  W12-2  with  plaque:  Low  Clearance  (24"x18") 

(4)  W8-5  plaque:  Slippery  When  Wet  (24'xi8") 


Figure  6-12  depicts  14  commonly  used  regulatory 
signs. 


6E-4.  Hand-Signaling  Devices: 

The  standard  STOP/SLOW  sign  paddle  shall  be  18 
Inches  square. 

6E-6.  Flagger  Stations: 

Table  VI-1 .  Guidelines  for  length  of  k>ngltudinal  buff- 
er space,  may  be  used  for  kx^ting  flagger  stations 
In  advance  of  the  work  space.  (Pg.  13:  lengths 
start  at  35  feet  for  20MPH  speed  to  485  feet  for  65 
MPH)) 

Footnote  to  the  guidelines  in  Table  VI  indicate  that 
distances  apply  on  wet  and  level  pavements.  Em- 
ployers will  have  to  purchase  the  AASHTO  (1990) 
document  (A  Policy  on  Geometric  Design  of  High- 
ways and  Streets,  AASHTO)  for  recommended  ad- 
justments for  the  effect  of  grade  on  stopping  and 
variation  for  trucks.  Also,  6E-6  references  the 
same  AASHTO  document  (1990),  Table  III-2  for 
"distance  may  be  Increased  for  downgrades."  The 
reference  to  the  1990  document  is  outdated.  Em- 
ployers may  purchase  AASHTO:  A  Polwy  on  Geo- 
metric Design  of  Highways  and  Streets,  2001. 
Member  Price:  $80  or  Non  Member  Price:  SI  02 

Figure  VI-7A  and  Vl-7b  Includes  the  14  commonly 
used  regulatory  signs  depicted  In  1971  ANSI  plus 
7  additional  signs: 

R3-1  (24"x24")  International  symbol:  no  right  turn 

R3-2  (24"x24")  International  symbol:  no  left  turn 

R3-5  (30"x36")  left  curve  only 

R3-6  (30'x36")  International  symbol:  left  lane  bear 
left 

R3-7  (30"x30")  Left  lane  must  turn  left 

R3-8  (30"x30")  Multi-turn  left  lanes 

Two  of  the  14  signs  depicted  in  ANSI  1971  were 
modified: 

R4-7  additional  plaque  (24"x18')  is  no  tonger  re- 
quired. 

R8-3  (24"x24")  Letter  sign  was  revised  to  reflect  the 
international  symbol  for  no  parking. 

&-F.  1.a(4): 

The  shall"  provisions  for  Road  (Street)  Ctosed 
signs,  etc  ,  have  been  changed  to  "should." 


6-F1a.<6): 

Weight  restrictions  should  be  consistent  with  State  or 
local  regulations  One  weight  limit  sign  (R12-5 
(30"x36")  was  added  for  optional  use. 

A  Sign  changed  to  International  symbol  for  flagger 
(48"x48") — this  sign  may  be  used  in  conjunctbn 
with  other  warning  signs. 

This  sign  is  omitted. 

Dimensions  changed  to  3S."x36'' 

Dimensions  changed  to  Se'xSe" 

Dimensions  changed  to  36"x36" 

Internationa!  symbol  signs  no  longer  require  descrip- 
tive plaques: 


6-F  1  b(4):  Other  approach  warning  signs. 

Certain  conditions  require  other  advance  warning 
signs,  such  as  limited  sight  distance  or  because  an 
obstruction  may  require  a  motorist  to  stop.  There 
are  no  specified  standards  for  such  signs.  The  de- 
termination of  the  sign  or  signs  to  be  used  shall  be 
based  on  an  engineering  study  using  the  foltowing 
sections  as  guidelines.  As  an  alternative  to  a  spe- 
cific distance  on  these  advance  warning  signs,  the 
word  AHEAD  may  be  used. 

Blasting  Zone  Ahead:  W22-1:  Previously,  "Blasting 
Zone  1000  ft."  Turn  off  Two-way  Radios  and  Cel- 
lular Telephones:  W22-2:  "'and  Cellular  Tele- 
phones" was  added. 

New  signs  available  for  selection: 

Shoulder  Drop  Off:  W8-9a 

Uneven  Lanes:  W8-1 1 

No  Center  Strip:  W8-12 


Sign  change. 


Guidance  provisions  that  offer  more  flexibility. 


Contractors  that  pertonn  wori<  on  steep  downgrades 
nK)st  likely  have  referenced  the  document  under 
projects  covered  by  DOT  regulations.  OSHA 
sfioukJ  be  able  to  include  this  informatkxi  In  the 
Federal  Register  or  on  the  web. 


The  additional  signs  allow  greater  flexibility. 


Sign  change. 

Changed  to  non-mandatory. 

Changed  to  non-mandatory. 
Changed  to  non-mandatory. 


Sign  change. 
Sign  change. 
Sign  change. 
Greater  flexibility.  Reductbn  in  requirements. 


Greater  flexibility. 


Greater  flexibility. 
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Table  3.— Changes  in  1993  MUTCD  (vs.  1971  ANSI)  that  Lead  to  Potential  Cost  Decreases  or  Increases— 

Continued 


1971  ANSI  MUTCD 


1993  Rev  3,  Part  VI  MUTCD 


Nature  of  change(s) 


6C~3  Corte  Design 


These  shall  be  a  minimum  of  18  inches  in  height 


6C-5  Vertical  Panels  Design 


*  *  shall  consist  of  at  least  one  panel,  6  to  8  Inches 
in  width  *  '  * 


6C-4  Drum  Design 
Drums  are  normally  metal  drums, 
capacity  *  *  * 


of  30  to  55  galk>n 


Une  curves:  W1-4bR;  W1-4cR 

Bear  right:  W1-8 

Signal  ahead:  W3-3 

Right  lane  traffk:  merging:  W4-1 ;  W4-3 

Lane  narrows:  W&-2a 

International  symbol  for  "pavement  ends":  W8-3a 

Tnjck  crossing:  W&-6 

Loose  gravel:  W8-7 

Rough  road:  W8-7 

ShouMer  Drop  off:  W8-9a 

Be  Prepared  to  Stop:  W20^7b 

6F-2.  Portable  Changeable  Message  Signs  (PCMS). 

'  '  '  used  most  frequently  on  high-den.sity,  urt>an 
freeweiys,  *  *  *  or  where  highway  alignment,  traffk: 
routing  problems  or  otfier  conditk>ns  require  ad- 
vance waming  and  information. 

6F-3.  Arrow  Displays.  '  '  '  intended  to  provkJe  addi- 
tkKial  waming  and  directional  infomnation  to  assist 
in  merging  and  controlling  traffk;  through  or  around 
a  tenporary  traffic  control  zone. 

Type  A:  appropriate  for  use  on  k)w-speed  urban 
streets. 

Type  B:  for  Intermediate-speed  facilities  and  for 
maintenance  or  mobile  operatwns  on  high-speed 
roadways. 

Type  C:  used  on  high-speed,  high  volume  traffk:  con- 
trol projects. 

Arrow  display  panels  shall  be  mounted  on  a  vehcile, 
a  trailer,  or  otfier  suitable  support 

Arrow  display  shall  not  be  used  on  a  two-lane,  two- 
way  roadway  for  temporary  one-lane  operation. 

An  arrow  display  stiall  not  be  used  on  a  multilane 
roadway  to  laterally  shift  all  lanes  of  traffk:,  be- 
cause unnecessary  lane  changing  may  result 

6F-4.  High-level  waming  device  (dag  tree).  '  '  ' 
most  commonly  used  In  urban  high-density  traffk; 
situations  to  warn  motorists  of  short-term  oper- 
atk>ns 

*  *  *  may  supplement  other  traffic  control  devices  In 
temporary  traffic  control  zones. 

*  *  *  shall  consist  of: 

— minimum  of  two  flags  with  or  without  a  Type  B, 

high  intensity,  flashing  waming  light 
— distance  from  the  road  way  to  the  twttom  of  the 

lens  of  the  light  and  to  the  lowest  point  of  the  flay 

material  shall  be  no  less  than  8  feet. 
— flags  sfiall  be  16  inches  square  or  larger  and  shall 

be  orange  or  fluorescent  verskjns  of  orange  In 

color. 
6F-5  Channelizing  Devices 


6F-5b  Cones 

*  •  *  shall  be  a  minimum  of  18  inches-except  when 
used  on  freeways  and  other  high-speed  highways 
they  shall  be  28  inches  in  height 

Retroreflectkjn  of  28-inch  or  larger  cones  shall  be 
provkled  by  a  white  band  6  inches  wide,  no  more 
than  3  to  4  inches  from  the  lop  of  the  cone,  and  an 
additkjnal  4-inch  wide  white  band  a  minimum  of  2 
inches  below  the  6-inch  band. 

6F-5d  Vertical  Panels 


'  '  '  shall  be  8  to  12  Inches  wide  *  *  * 

Vertical  (lanels  used  on  expressways,  freeways  and 
other  high-speed  roadways  shall  have  a  minimum 
of  270  square  inches  of  retro  reflective  area  facing 
traffk:. 

6F-5e  Drums 

Drums  *  *  *  shall  be  constructed  of  lightweight,  flexi- 
ble, and  defprmable  materials  and  t>e  a  minimum 
of  36  inches  in  height:  and  have  at  least  an  18 
inch  minimum  wkJth,  regardless  of  orientation 

Steel  drums  shall  not  be  used. 


PCMS  is  most  frequently  on  high-density  urban  free- 
ways. 

These  situatkxis  are  nrwst  likely  to  be  covered  by 
DOT  regulations,  and  thus,  not  affected  by  the 
OSHA  standard 

The  Arrow  Displays  is  an  optional  means  (non-man- 
datory) for  employers  to  supplement  other  traffic 
control  devices.  It  is  popular  t>ecause  it  can  be 
highly  mobile  (mounted  on  a  vehicle,  trailer  etc  ) 
and  easily  repositioned  as  the  job  progresses 


The  high  level  waming  device,  also  referred  to  as  the 
flag  tree,  is  another  option  (non-mandatory)  tor  em- 
ptoyers  to  use  in  addition  to  other  traffic  control  de- 
vices 


Projects  on  freeways  and  high-speed  highways  are 
likely  to  tall  under  DOT  regulahons,  and  thus  are 
unaffected  by  the  OSHA  standard 


Projects  on  expressways,  freeways,  and  high-speed 
highways  are  likely  to  fall  under  DOT  regulations 
and  thus,  are  unaffected  by  the  OSHA  standard 


Device  change 
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Table  3.— Changes  in  1993  MUTCD  (vs.  1971  ANSI)  that  Lead  to  Potential  Cost  Decreases  or  Increases— 

Continued 


1971  ANSI  MUTCD 

1993  Rev  3,  Part  VI  MUTCD 

Nature  of  ctiange(s) 

- 

6F-8  Other  devices 

Offers  greater  flexibility.  Impact  Attenuators,  portable 
barriers,  etc.  are  new  devices  added  to  reflect 

• 

New  section  added  to  reflect  current  technology. 

1 .  6F-8a  Impact  Attenuators. 

2.  6F-8b.  Portable  Baniers. 

3.  6F-8c.  Temporary  Traffic  Signals. 

4.  6F-8d.  Rumble  Strips. 
5  6F-8e.  Screens. 

common  practices  anrang  highway  construction 
and  repair  contractors. 

6  6F-8f  Opposing  Traffic  Lane  Divider. 

Table  4.— Prices  for  Traffic  Warning  Signs  and  Devices  Changed  by  the  1993  MUTCD  Requirements 


Sign/Device 


Summary  of  Change 


Source 


Price 

$65.00  

33.50  

12.95  

12.05 

8.47  

16.00  

22.00  

59.00  

90.00  

46.63  

45  to  60  when  last  avail- 
able; estimate  by 
sales  representative. 

68.00  


Applicable  standard 


'Stop/Slow'  Sign  Pad- 
dle. 


'No  Parking  Any  Time' 


No  Parking  inter- 
natk>nal  symbol, 
without  written  leg- 
end. 

'No  Parking'  with  inter- 
natk>nal  symbol 
bek>w  legend. 

Narrow  Bridge";  'Right 
Lane  Ends';  Road 
Narrows'. 

Right  Lane  Ck>sed 
Ahead'. 

Reflective  Traffic 
Drum. 


1971  ANSI  width  require- 
ments were  (at  least)  24 
inches;  Changed  to  18 
inches  square  in  1 993 
MUTCD. 

Changed  to  reflect  inter- 
national symbol  for  No 
Partying. 


Pac  Sign  Co.  (G-hs-12) 
John  M.  Warren,  Inc. 
(TC1006). 


John  M.  Warren, 
(TS1011). 


Inc. 


Newman  Signs  (R7-31A) 
Newman  Signs  (R8-3A)  .. 


Dimensions  changed  from 
30x30  in  1971  to  36x36  in 
1993. 


1971  ANSI  requirement: 
metal  drums  of  30-55  gal- 
lon capacity. 

1993  MUTCD  requirement: 
constructed  of  lightweight, 
flexible,  and  deformable 
materials, "  36  inch  height 
minimum,  18  inch  width 
minimum. 


Pac  Sign  Co.  (G-r-101be5) 
Pac  Sign  Co.  (G-r-101ra5)  .. 

Pac  Sign  Co.  (G-w5-2ara22; 
G-w9-1ra22;  G-w5- 
1ra22). 

Pac  Sign  Co.  (G-w20- 
5rra27). 

Newman  Signs  (W20-5R-A) 

1971  ANSI  version  no  longer 
produced;  Northeast  Traf- 
fic Control  Company. 

Bent  Manufacturing  Super- 
dome  Drum. 


1971  ANSI 
1993  MUTCD 


1971  ANSI 


1993  MUTCD 
1993  MUTCD 


1993  MUTCD 
1993  MUTCD 

1971  ANSI 


1993  MUTCD 

1993  MUTCD 
1971  ANSI 


1993  MUTCD 


Notes: 

Price  data  were  obtained  from  the  following  Web  sites: 

John  M.  Warren,  Inc.,  Mobile,  AL 

http://www.johnmwarren.com/item.asp?cat=  1&  ThisPage=0&maxPage=0&prodlD=  140 

hnp://parkingsignsbypac.safeshopper.com/501/cat501.htm 

http://www.johnmwarren.com/item.asp?cat=2&ThisPage=2&maxPage=2&prodlD=290 

Newman  Signs 

http://www.newmansigns.com/ 

Pac  Sign  Co.,  Binghamton,  HY 

http-y/pahdngsign^ypac.  safeshopper.  com/226/cat226.  htm  ?239 

httpy'/parkingsignsbypac.safeshc>pper.com/544/cat544.htm?239 

httpJ/parkingsignsbypac.  safeshopper.  com/542/cat542.  htm  ?239 

httpy/parkingsignsbypac.safeshoa}er.com/363/cat383.htm?239 

Bent  Manufacturing,  Huntington  Beach,  CA 

http://www.bentmfg.com/dnjms.htm 

Table  5.— Data  and  Calculations  for  Regulatory  Flexibility  Analysis 


Data  type/Cak:ulatK>n 

Receipts  (1,000)  ^  

Median  return  on  sales^  (in  percent)  

Estimated  profit  for  1997  

Total  employment^ 

Number  of  establishments  ^ 

Employment  per  establishment  (Total  employment  divided  by  number  of  establishments) 


Amount/Result 


$9,807,978 

3.00 
$294,239,340 
42,501 
8,104 
5.24 


I 
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Table  5.— Data  and  Calculations  for  Regulatory  Flexibility  Analysis— Continued 

Data  type/Cakxilation  Amount/Result 


Receipts  per  estabUshment  (Receipts  divided  by  number  of  estatilishments)  

Profit  per  establishment  (Profit  divided  by  number  of  establishments) 

Number  of  crews  per  establishment  (Employment  per  establishment  divided  by  4,  assuming  4-person  crew) 

Worst-case  one-time  cost  per  crew  (from  economk:  analysis)  

Total  one-time  cost  per  establishment  (Worst-case  one-time  cost  per  crew  multiplied  by  number  of  crews  per  establishment) 

Annualization  factor  (10  year  life,  7%  interest)^ 

Annualized  cost  per  estat)lishment  (Total  one-time  cost  per  establishment  multiplied  by  annualization  factor)  

Cost  as  a  percentage  of  receipts  per  establishment  (Annualized  cost  per  establishment  divided  by  receipts  per  establish- 
ment)   

Cost  as  a  percentage  of  profit  per  establishment  (Annualized  cost  per  establishment  divided  t>y  profit  per  establishment)  


$1,210,264 
$36,308 

1.31 
$1,648 
$2,161 
014 
$308 

0.03 
085 


Notes: 

1  Data  from  the  U.S.  Bureau  of  Census,  "Number  of  Firms,  Number  of  Establishments,  Employnrient,  Annual  Payroll,  and  Receipts  by  Employ- 
ment Size  of  the  Enterprise  for  the  United  States,  All  \^u^s^nes—^997,"(httpy/www.census.gov/csd/susb/susb2.htm^^'go97)  for  SIC  1611.  High- 
way and  Street  Construction  (Enterprises  with  less  than  20  employees). 

2  Data  from  Dun  and  Bradstreet,  "Industry  Nomis  &  Key  Business  Ratios,  1998-1999,"  for  SIC  1611,  Highway  and  Street  Construction. 

3  Annualization  factor  (Af)  computed  using  the  formula  following  this  footnote. 


Af  = 


i(l  +  i)" 


(l-»-i)"-l-l 

where  i  is  the  interest  rate  and  n  is  the  useful 
life  of  the  equipment. 

Response  to  Comments  Related  to 
Regulatory  Analjrsis 

Comments  received  from  the  National 
Association  of  Home  Builders  (NAHB), 
the  National  Electrical  Contractors 
Association  (NECA)  and  the  South 
Carolina  Department  of  Transportation 
(SCDOT)  confirm  the  existence  of 
situations  where:  (1)  federal  funds  for 
road  construction  are  not  used  and  (2) 
state  regulations  do  not  mandate 
adherence  to  the  Millenniiun  version  of 
the  MUTCD.  OSHA's  economic  analysis 
both  acknowledged  and  estimated  the 
degree  to  which  these  situations  are 
likely  to  occur.  The  comments  did  not 
challenge  OSHA's  estimates.  Thus, 
comments  received  do  not  substantively 
affect  the  oiiginal  economic  analysis. 

Both  NAIffl  and  NECA  raised  the 
concern  that  the  original  date  of 
compliance  could  lead  to  a  shortage  of 
traffic  control  devices.  Since  the 
overwhelming  majority  of  job  sites  are 
already  required  to  comply  with 
Millennium  version  of  the  MUTCD,  the 
devices  are  widely  available.  In  fact, 
OSHA's  research  indicated  that  devices 
used  to  comply  with  the  1971  MUTCD 
often  are  no  longer  manufactured.  Thus, 
for  some  devices,  compliance  with  the 
Millennium  edition  is  much  easier  than 
compliance  with  the  1971  edition  of  the 
MUTCD. 

Other  comments  also  centered  aroimd 
August  2002  deadline  for  - 
implementation.  NECA  suggests  that 
such  an  immediate  deadline  could 
create  a  burden  by  disrupting  contracts 
and  work  already  in  progress,  since  the 
new  requirements  may  not  have  been 
incorporated.  OSHA  has  addressed 
these  concerns  directly  by  extending  the 


effective  date.  Postponement  of  the 
effective  date  will  ensure  that  the  cost 
of  complying  with  the  standard  (which 
OSHA  has  estimated  to  be  quite  small) 
will  be  even  smaller. 

In  sum,  the  conclusion  of  OSHA's 
original  regulatory  analysis  remains. 
The  cost  of  complying  with  the  standard 
will  not  represent  a  significant  impact 
on  small  or  large  firms.  This  conclusion 
holds  even  in  the  imlikely  case  where 
the  costs  come  entirely  in  the  form  of  a 
decline  in  profits.  In  many  cases,  firms 
will  be  able  to  pass  on  at  least  some  of 
the  costs,  further  reducing  the 
regulatory  burden.  Moreover,  any  costs 
attributable  to  the  standard  are  short  run 
in  natiu«.  As  old  contracts  expire,  new 
contracts  will  incorporate  the  costs  of 
the  new  standard  directly. 

Unfunded  Mandates 

This  final  rule,  which  amends 
Subpart  G — Signs,  Signals,  and  . 
Barricades  (29  CFR  1926.200(g)(2), 
201(a),  202  and  203)  has  been  reviewed 
in  accordance  with  the  Unfimded 
Mandates  Reform  Act  of  1995  (UMRA) 
(2  U.S.C.  1501  et  seq.).  For  the  purposes 
of  the  UMRA,  the  Agency  certifies  that  , 
this  final  rule  does  not  impose  any 
Federal  mandate  that  may  result  in 
increased  expenditures  by  State,  local, 
or  tribal  governments,  or  increased 
expenditures  by  the  private  sector,  of 
more  than  $100  million  in  any  year. 

Federalism 

OSHA  has  reviewed  this  final  rule  in 
accordance  with  the  Executive  Order  on 
Federalism  (Executive  Order  13132,  64 
FR  43255,  August  10, 1999),  which 
requires  that  agencies,  to  the  extent 
possible,  refrain  from  limiting  State 
policy  options,  consult  with  States  prior 
to  taking  any  actions  that  would  restrict 
State  policy  options,  and  take  such 
actions  only  when  there  is  clear 
constitutional  authority  and  the 


presence  of  a  problem  of  national  scope. 
The  Order  provides  for  preemption  of 
State  law  only  if  there  is  a  clear 
Congressional  intent  for  the  Agency  to 
do  so.  Any  such  preemption  is  to  be 
limited  to  the  extent  possible. 

Section  18  of  the  Occupational  Safety 
and  Health  (OSH)  Act  (29  U.S.C.  651  ei 
seq.)  expresses  Congress'  intent  to 
preempt  State  laws  where  OSHA  has 
promulgated  occupational  safety  and 
health  standards.  Under  the  OSH  Act,  a 
State  can  avoid  preemption  on  issues 
covered  by  Federal  standards  only  if  it 
submits,  and  obtains  Federal  approval 
of,  a  plan  for  the  development  of  such 
standards  and  their  enforcement.  29 
U.S.C.  667.  Occupational  safety  and 
health  standards  developed  by  such 
Plan  States  must,  among  other  things,  be 
at  least  as  eff^ective  in  providing  safe  and 
healthful  employment  and  places  of 
employment  as  the  Federal  standards. 
Subject  to  these  requirements,  State- 
Plan  States  are  free  to  develop  and 
enforce  their  own  requirements  for  road- 
construction  safety. 

Although  Congress  has  expressed  a 
clear  intent  for  OSHA  standards  to 
preempt  State  job  safety  and  health 
rules  in  areas  involving  the  safety  and 
health  of  road-construction  workers, 
this  final  rule  has  only  a  minimum 
impact  on  the  states.  DOT  requires 
compliance  with  the  MUTCD  for 
"application  on  any  highway  project  in 
which  Federal  highway  funds 
participate  and  on  projects  in  federally 
administered  areas  where  a  Federal 
department  or  agency  controls  the 
highway  or  supervises  the  traffic 
operations."  23  CFR  655.603(a).  For  this 
work,  which  represents  the  majority  of 
road  construction  work  in  ever\'  State, 
all  States  must  require  compliance  with 
the  current  edition  of  the  MUTCD  or 
another  manual  that  substantially 
conforms  to  the  current  edition.  States 
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have  been  required  to  enforce  Revision 
3  or  their  own  substantially  conforming 
manual  since  1994.  DOT  regulations 
allow  States  until  January  2003  to  adopt 
the  Millennium  Edition,  or  another 
manual  that  substantially  conforms  to 
the  Millenniimi  Edition.  See  23  CFR 
655.603(b).  In  addition,  States  must 
have  highway  safety  programs  that  are 
approved  by  the  Secretary  of 
Transportation,  even  for  roads  that  do 
not  receive  Federal  aid.  The  Secretary  is 
directed  to  promulgate  guidelines  for 
establishing  these  programs.  23  U.S.C. 
402(a).  Those  guidelines  state,  inter  alia, 
that  programs  should  conform  with  the 
ciurent  edition  of  the  MUTCD. 
Accordingly,  most  States  require 
compliance  with  the  latest  edition  of  the 
NfUTCD  even  on  roads  that  receive  no 
Federal  funding.  The  requirements 
described  in  this  document  are  new 
requirements  only  for  the  very  small 
percentage  of  employers  that  are  not 
already  covered  by  the  DOT  regulations 
or  corresponding  State  requirements. 
Therefore,  the  required  state  plan 
adoption  of  the  provisions  of  Revision  3 
or  the  Millennium  Edition  or  an 
equivalent  standard  will  also  effectively 
impose  a  new  regulation  only  on  that 
extremely  small  percentage  of 
employers.  (See  economic  analysis) 
OSHA  concludes  that  this  action  does 
not  have  a  significant  impact  on  the 
states. 

State  Plan  Standards 

The  26  States  or  territories  with 
OSHA-approved  occupational  safety    . 
and  health  plans  must  adopt  an 
equivalent  amendment  or  one  that  is  at 
least  as  protective  for  employees  within 
six  months  of  the  publication  date  of 
this  final  standard.  These  states  are: 
Alaska,  Arizona,  California,  Connecticut 
(for  State  and  local  government 
employees  only),  Hawaii,  Indiana,  Iowa, 
Kentucky,  Maryland,  Michigan, 
Miimesota,  Nevada,  New  Mexico,  New 
Jersey  (for  State  and  local  government 
employees  only).  New  York  (for  State 
and  local  government  employees  only), 
North  Carolina,  Oregon,  Puerto  Rico, 
South  Carolina,  Tennessee,  Utah, 
Vermont,  Virginia,  Virgin  Islands, 
Washington,  and  Wyoming. 

Paperwork  Reduction  Act 

This  action  does  not  impose  new 
information  collection  requirements  for 
purposes  of  the  Paperwork  Reduction 
Act  of  1995,  44  U.S.C.  3501-30. 

List  of  Subjects  in  CFR  Part  29 

Incorporation  by  reference,  MUTCD, 
Occupational  Safety  and  Health,  Traffic 
control  devices. 


Authority  and  Signature 

This  document  was  prepared  under 
the  direction  of  John  Henshaw, 
Assistant  Secretary  of  Labor  for 
Occupational  Safety  and  Health,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210. 

This  action  is  taken  pursuant  to 
sections  4,  6,  and  8  of  the  Occupational 
Safety  and  Healtii  Act  of  1970  (29  U.S.C. 
653,  655,  657),  section  4  of  the 
Administrative  Procedure  Act  (5  U.S.C. 
553),  section  107  of  the  Contract  Work 
Hoius  and  Safety  Standards  Act 
(Construction  Safety  Act),  40  U.S.C.  333, 
Secretary  of  Labor's  Order  No.  3-2000 
(65  FR  50017),  and  29  CFR  part  1911. 

Signed  at  Washington,  DC,  this  6  day  of 
September,  2002. 
John  Henshaw, 
Assistant  Secretary  of  Labor. 

Part  1926  of  TiUe  29  of  the  Code  of 
Federal  Regulations  is  hereby  amended 
as  set  forth  below: 

PART  1926  B— {AMENDED] 

1.  The  authority  citation  for  Subpart 
G  of  Part  1926  is  revised  to  read  as 
follows: 

Authority:  Sec.  107,  Contract  Work  Hours 
and  Safety  Standards  Act  (Construction 
Safety  Act)  (40  U.S.C.  333);  sections  4,  6,  8, 
Occupational  Safety  and  Health  Act  of  1970 
(29  U.S.C.  653,  655.  657);  Secretary  of  Labor's 
Order  No.  12-71  (36  FR  8754),  B-76  (41  FR 
25059).  9-83  (48  FR  35736).  or  3-2000  (65  FR 
50017)  as  applicable,  29  CFR  part  1911. 

Subpart  G — [Amended] 

2.  Paragraph  (g)(2)  of  §  1926.200  is 
revised  to  read  as  follows: 

§  1 926.200    Accident  prevention  signs  and 
tags. 

***** 
(g)*   *   * 

(2)  All  traffic  control  signs  or  devices 
used  for  protection  of  construction 
workers  shall  conform  to  Part  VI  of  the 
Manual  of  Uniform  Traffic  Control 
Devices  (AMUTCD").  1988  Edition, 
Revision  3,  September  3, 1993,  FHWA- 
SA-94-027  or  Part  VI  of  the  Manual  on 
Uniform  Traffic  Control  Devices, 
Millennium  Edition,  December  2000, 
FHWA,  which  are  incorporated  by 
reference.  The  Director  of  the  Federal 
Register  approves  this  incorporation  by 
reference  in  accordance  with  5  U.S.C. 
552(a)  and  1  CFR  part  51.  You  may 
obtain  a  copy  of  the  Millennium  Edition 
from  the  following  organizations: 
American  Traffic  Safety  Services 
Association,  15  Riverside  Parkway, 
Suite  100,  Fredericksburg,  VA  22406- 
1022;  Telephone:  1-800-231-3475; 
FAX:  (540)  368-1722;  www.atssa.com: 


Institute  of  Transportation  Engineers, 
1099  14th  Street,  NW.,  Suite  300  West, 
Washington,  DC  20005-3438;  FAX: 
(202)  289-7722;  www.ite.org;  and 
American  Association  of  State  Highway 
and  Transportation  Officials; 
www.aashto.org;  Telephone:  1-800- 
231-3475;  FAX:  1-800-525-5562. 
Elertronic  copies  of  the  MUTCD  2000 
are  available  for  downloading  at  http:/ 
/mutcd.fhwa.dot.gov/kno-millennium. 
Electronic  copies  of  the  1988  Edition 
MUT(!D,  Revision  3,  are  available  for 
downloading  at  http://www.osha.gov/ 
doc/highway_worlaones.  Both 
dociunents  are  available  for  inspection 
at  the  OSHA  Docket  Office,  Room 
N2625,  U.S.  Department  of  Labor,  200 
Constitution  Avenue,  NW.,  Washington, 
DC  20210  or  at  the  Office  of  the  Federal 
Register,  800  North  Capitol  Street,  NW., 
Suite  700,  Washington,  DC. 
***** 

3.  Paragraph  (a)  of  §  1926.201  is 
revised  to  read  as  follows: 

§1926,201    Signaling. 

(a)  Flaggers.  Signaling  by  flaggers  and 
the  use  of  flaggers,  including  warning 
garments  worn  by  flaggers  shall  conform 
to  Part  VI  of  the  Manual  on  Uniform 
Traffic  Control  Devices,  (1988  Edition, 
Revision  3  or  the  Millennium  Edition), 
which  are  incorporated  by  reference  in 
§  1926.200(g)(2). 
***** 

4.  Section  1926.202  is  revised  to  read 
as  follows: 

§1926.202    Barricades. 

Barricades  for  protection  of 
employees  shall  conform  to  Part  VI  of 
the  Manual  on  Uniform  Traffic  Control 
Devices  (1988  Edition,  Revision  3  or 
Millennitmi  Edition),  which  are 
incorporated  by  reference  in 
§  1926.200(g)(2). 

5.  Paragraph  (c)  of  §  1926.203  is 
revised  to  read  as  follows: 

1926.203  Definitions  applicable  to 
this  subpart. 

***** 

(c)  Signals  are  moving  signs,  provided 
by  workers,  such  as  flaggers,  or  by 
devices,  such  as  flashing  lights,  to  warn 
of  possible  or  existing  hazards. 

***** 

[FR  Doc.  02-23142  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 
Minerals  Management  Service 

30  CFR  Part  260 
RIN 1010-AC94 

Outer  Continental  Shett  Oil  and  Gas 
Leasing— Clarifying  Amendments 

AGENCY:  Minerals  Management  Service 
(MMS),  hiterior. 
action:  Final  rule. 

SUMMARY:  This  rule  clarifies 
amendments  to  regulations  on  Outer 
Continental  Shelf  (OCS)  bidding 
systems.  The  amendments  make  explicit 
that  water  depth  and  production  timing 
on  leases  issued  after  2000  and  located 
in  a  field  vdth  leases  issued  earlier  do 
not  result  in  any  modifications  in  the 
way  we  determine  the  royalty 
suspension  volume  (RSV)  available  to  a 
field's  eligible  leases  issued  between 
1996  and  2000.  Specifically,  this  rule 
clarifies  that  RSV  production  firam  a 
lease  issued  after  2000  that  is  part  of  a 
field  that  was  granted  royalty  relief 
imder  the  Deep  Water  Royalty  Relief  Act 
(DWRRA)  counts  toward  the  total 
eligible  field  relief. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Marshall  Rose,  Economics  Division, 
(703)  787-1536. 

SUPPLEMENTARY  INFORMATION:  On 
February  12,  2002,  we  published  a 
proposed  rule  (67  FR  6454)  that  added 
clarifying  amendments  to  the 
regidations  on  OCS  Oil  and  Gas  Leasing 
under  30  CFR  260.114  and  260.124.  The 
minor  changes  we  make  here  to  those 
final  regulations  affect  persons 
acquiring  or  holding  deepwater  oil  and 
gas  leases  imder  43  U.S.C.  1337(a). 

The  intent  of  the  DWRRA  was  to  grant 
one  maximum  royalty  suspension 
volimie  per  field  to  jiunp  start 
development  of  technology  and  resource 
production  in  the  deepwater  Gulf  of 
Mexico.  We  have  been  implementing 
the  DWRRA  to  be  consistent  with  that 
intent  by  stipulating  that  production 
from  alMeases  that  were  issued  with 
royalty  suspension  volmne  terms  on  a* 
field  counts  against  the  volume  on 
which  royalties  are  suspended  for  that 
field.  Wording  in  the  current  regulation 
says  that  only  production  occurring 
after  an  eligible  lease  (one  issued  bom 
1996  through  2000  with  royalty 
suspension  terms)  starts  production, 
counts  against  the  royalty  suspension 
volume  for  the  field.  After  the  five-year 
window  (1996  through  2000)  covered  by 
the  DWRRA,  we  exercised  our 
discretionary  authority  to  issue  leases. 


which  we  call  royalty  suspension  leases 
(RS  leases),  with  a  definite  but  smaller 
royalty  suspension  volume  independent 
of  field  status.  Though  it  is  unlikely,  a 
newer  RS  lease  could  begin  production 
before  any  older  eligible  lease  on  the 
same  field.  To  account  for  that 
possibility,  we  need  to  change  the 
regulation  in  two  places  to  ensure  that 
the  total  royalty  suspension  volume  on 
a  field  does  not  surpass  the  levels  set  by 
Congress  in  the  DWRRA. 

In  30  CFR  260.114(d),  we  adjust  the 
scope  of  the  field  subject  to  rules 
governing  use  of  the  field's  royalty 
suspension  volume  so  that  it  can  consist 
of  more  than  eligible  (DWRRA-era) 
leases.  We  do  this  by  striking  the 
qualifying  phrase  "consisting  only  of 
eligible  leases"  from  the  reference  to  the 
kind  of  field  on  which  production  from 
an  eligible  lease  establishes  the  field's 
royalty  suspension  volimie.  We 
continue  the  practice  of  not  counting 
against  the  field's  royalty  suspension 
volume  any  production  from  a  lease  on 
the  field  that  was  not  issued  with 
royalty  suspension  terms.  In  the  same 
subparagraph,  we  also  add  a  phrase  to 
specify  that  the  water  depth  of  the 
deepest  eligible  lease  on  the  field  when 
an  eligible  lease  starts  production 
determines  the  size  of  the  field's  royalty 
suspension  voliune. 

We  change  30  CFR  260.124(b)(1)  by 
striking  the  word  "remaining"  from  the 
phrase  describing  the  situation  in  which 
the  production  on  an  RS  lease  that  is 
subject  to  royalty  suspension  counts  as 
part  of  the  field's  royalty  suspension 
volume.  This  change  ensures  that  all 
such  production  on  an  RS  lease  issued 
with  a  definite  royalty  suspension 
volume  (after  the  five-year  DWRRA 
window),  not  just  production  occurring 
after  an  eligible  lease  starts  production, 
counts  as  part  of  the  field's  royalty 
suspension  volume. 

For  example,  suppose  a  field  consists 
of  five  eligible  leases  and  one  RS  lease 
and  the  RS  lease  has  a  10-million-barrel 
royalty  suspension  volume.  The  RS 
lease  begins  production  first  and  goes 
through  its  entire  royalty  suspension 
volimie.  When  an  eligible  lease  begins 
production  thereafter  and  the  field  is  in 
a  water  depth  that  has  a  royalty 
suspension  voliune  of  87.5  million 
barrels,  the  royalty  suspension  voliune 
remaining  on  the  field  is  77.5  million 
barrels.  This  results  because  the  RS 
lease  has  already  taken  its  10  million 
barrels  of  royalty  suspension.  Thus,  the 
field  can  produce  royalty-ft-ee  up  to 
87.5,  not  97.5,  million  barrels. 

This  final  rule  makes  this  situation 
clear,  so  that  there  will  be  no  basis  to 
misinterpret  or  contest  the  royalty 


suspension  volume  available  to  eligible 
leases  on  the  field. 

Response  to  Comments  < 

We  received  two  comments  from  one 
oil  and  gas  company  in  response  to  our 
request  for  written  comments  on  our 
proposed  rulemaking.  Copies  of  all 
written  comments  we  received  are 
available  on  our  Web  site  at  http:// 
www.mms.gov/federalregister/ 
PublicComments/ rulecomm.htm. 

Comment:  The  first  comment 
suggested  the  rule  apply  only  to  leases 
issued  after  the  final  rule  takes  effect. 

Response:  The  implication  is  that  the 
eligible  leases,  later  followed  by  RS 
leases  issued  prior  to  this  rule,  may 
have  been  acquired  under  the 
assumption  that  any  RS  lease 
production  occurring  before  eligible 
lease  production  would  not  count 
against  the  field's  RSV.  However,  it  was 
fully  explained  in  the  final  rule  we 
published  on  January  16,  1998  (63  FR 
2626),  that  royalty  relief  applies  to  the 
field  upon  which  the  leases  issued 
under  the  DWRRA  reside.  Certainly, 
during  this  time  it  was  envisioned  that 
leases  would  be  issued  after  2000  that 
could  be  placed  on  a  field  that  already 
received  royalty  relief.  It  was  always 
intended,  and  we  thought  clear  in  our 
regulations,  that  all  such  leases,  plus 
those  issued  under  the  DWRRA,  would 
have  to  share  the  relief  volume  set  forth 
in  the  DWRRA  intended  for  new  fields. 

Moreover,  any  RS  lease  production  is 
royalty  bee  up  to  the  lease-specific 
royalty  suspension  volume  with  which 
it  was  issued.  Only  the  maximum 
royalty  suspension  volume  available  for 
eligible  leases  is  affected,  and  these 
eligible  leases  were  acquired  before  we 
introduced  the  concept  of  an  RS  lease. 
Thus,  for  these  reasons,  the  manner  in 
which  we  treat  RS  lease  production 
could  not  have  affected  bidder's 
assumptions  under  which  eligible  leases 
were  acquired. 

Comment:  The  second  comment 
requested  confirmation  that  if  an 
eligible  lease  produces  before  an  RS 
lease  on  a  field  with  an  RS  lease  and 
five  existing  eligible  leases,  then  the  RS 
lease  is  still  eligible  to  receive  its 
volume  suspension,  as  stipulated  in  the 
lease  agreement. 

Response:  This  final  rule  keeps 
§  260.124(b)(2)  as  originally  written  and. 
thus,  does  not  change  the 
aforementioned  circumstance.  RS  leases 
get  their  full  royalty  suspension  volume 
regardless  of  what  eligible  leases  do. 
Such  RS  lease  production  does  count 
against  the  field's  suspension  volume 
and,  hence,  may  affect  the  royalty  relief 
available  to  eligible  leases  if  total 
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production  on  the  leases  exceeds  the 
field's  royalty  suspension  volume. 

Procedural  Matters 

Regulatory  Planning  and  Review 
(Executive  Order  12866) 

According  to  the  criteria  in  Executive 
Order  12866,  this  rule  is  not  a 
significant  regulatory  action.  The  Office 
of  Management  and  Budget  (OMB) 
makes  the  final  determination  under 
Executive  Order  12866. 

a.  This  rule  will  not  have  an  annual 
economic  effect  of  $100  million  or 
adversely  affect  an  economic  sector, 
jobs,  the  environment  or  other  units  of 
government.  This  action  avoids 
confusion  and  possible  conflict  in  the 
rare  situation  when  a  deepwater  RS 
lease,  that  happens  to  be  in  a  field  with 
deepwater  eligible  leases,  is  the  first 
lease  to  produce  in  the  field.  This  event 
should  be  rare  because  the  eligible 
leases  pre-date  the  RS  lease,  meaning 
the  eligible  leases  were  deemed  the 
better  prospect,  and  their  owners  have 
had  more  time  to  explore  and  develop 
their  potential.  Further,  the  royalty 
status  only  of  production  that  occurs 
probably  10  or  more  years  after  the  start 
of  production  on  the  field  would  be 
affected  by  this  rare  event  because  of  the 
large  size  of  the  field  suspension 
volumes  relative  to  annual  production 
on  typical  leases.  Finally,  any  royalty- 
free  production  shifted  from  the  eligible 
leases  to  the  RS  lease  on  the  one  or  two 
fields  where  this  event  may  occur 
would  total  only  about  $20  to  $30 
million,  only  a  portion  of  which  would 
occur  in  any  one  year. 

b.  This  rule  will  not  create 
inconsistencies  v^th  other  agencies' 
actions  because  there  are  no  changes  in 
requirements  from  the  existing  rule. 

c.  This  rule  is  an  administrative 
change  that  will  not  affect  entitlements, 
grants,  user  fees,  loan  programs,  or  their 
recipients.  This  rule  has  no  effect  on 
these  programs  or  rights  of  the 
programs'  recipients. 

d.  This  rule  will  not  raise  novel  legal 
or  policy  issues.  This  action  protects  the 
original  intent  of  the  DWRRA,  should  a 
rare  and  unlikely  situation  arise.  We 
propose  to  handle  this  situation  in  a 
manner  that  is  parallel  to  our 
established  treatment  of  the  same  field 
when  the  normal  situation  of  the 
eligible  lease  starting  producing  first 
occurs. 

Regulatory  Flexibility  (RF)  Act 

The  Department  certifies  that  this 
document  will  not  have  a  significant 
economic  effect  on  a  substantial  number 
of  small  entities  imder  the  RF  Act  (5 
U.S.C.  601  et  seq.).  The  provisions  of 


this  rule  vtill  not  have  a  significant 
economic  effect  on  offshore  lessees  and 
operators,  including  those  that  are 
classified  as  small  businesses.  The  rule 
will  limit  automatic  royalty  relief  to 
deepwater  fields  to  the  amount 
established  by  the  DWRRA,  regardless 
of  the  water  depth  and  production 
timing  of  RS  leases  on  the  field.  New 
regulatory  provisions  will  rarely  apply 
and  when  they  do  will  affect  firms,  large 
and  small,  the  same  way.  Firm  size 
should  have  no  effect  on  whether  RS  or 
eligible  leases  on  the  same  field  start 
production  first. 

Your  comments  are  important.  The 
Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  10  Regional  Fairness  Boards  were 
established  to  receive  comments  from 
small  businesses  about  Federal  agency 
enforcement  actions.  The  Ombudsman 
will  annually  evaluate  the  enforcement 
activities  and  rate  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  the  enforcement 
actions  of  MMS,  call  toll-free  (888)  734- 
3247.  You  may  comment  to  the  Small 
Business  Administration  without  fear  of 
retaliation.  Disciplinary  action  for 
retaliation  by  an  MMS  employee  may 
include  suspension  or  termination  from 
employment  with  the  Department  of  the 
Interior. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  (SBREFA) 

This  rule  is  not  a  major  rule  imder  5 
U.S.C.  804(2),  the  SBREFA.  This  rule: 

a.  Does  not  have  an  annual  effect  on 
the  economy  of  $100  million  or  more. 
The  proposed  rule  closes  a  possible 
loophole,  the  use  of  which  may  never  be 
attempted.  Even  if  a  situation  were  to 
arise  where  this  provision  applies,  the 
amount  of  royalties  involved  is  a  small 
fraction  of  $100  million. 

b.  Will  not  cause  a  major  increase  in 
costs  or  prices  for  consumers, 
individual  industries.  Federal,  State,  or 
local  government  agencies,  or 
geographic  regions.  Oil  prices  are  not 
based  on  the  production  from  any  one 
region,  but  are  based  on  worldwide 
production  and  demand  at  any  point  in 
time.  While  gas  prices  are  more 
localized,  they  correlate  to  oil  prices. 
The  rule  does  not  change  any  existing 
leasing  policies,  so  it  should  not  cause 
prices  to  increase. 

c.  Does  not  have  significant  adverse 
effects  on  competition,  employment, 
investment,  innovation,  or  the  ability  of 
United  States-based  enterprises  to 
compete  with  foreign-based  enterprises. 
Leasing  on  the  United  States  OCS  is 
limited  to  residents  of  the  United  States 
or  companies  incorporated  in  the 
United  States.  This  rule  does  not  change 


that  requfrement,  so  it  does  not  change 
the  ability  of  United  States  firms  to 
compete  in  any  way. 

Paperwork  Reduction  Act  (PRA) 

The  revisions  do  not  contain  any 
information  collection  requirements 
subject  to  the  PRA.  We  will  not  submit 
a  form  OMB  83-1  to  OMB  for  review  and 
approval  under  section  3507(d)  of  the 
PRA. 

Federalism  (Executive  Order  13132) 

According  to  Executive  Order  13132, 
this  rule  does  not  have  Federalism 
implications.  This  rule  does  not 
substantially  and  directly  affect  the 
relationship  between  the  Federal  and 
State  Governments.  This  rule  may  affect 
the  collection  of  royalty  revenues  from 
lessees  in  the  deepwater  Gulf  of  Mexico, 
all  of  which  is  outside  State  jurisdiction. 
States  have  no  role  in  this  activity  with 
or  without  this  rule.  This  rule  does  not 
impose  costs  on  States  or  localities. 
States  and  local  governments  play  no 
part  in  the  administration  of  the 
deepwater  royalty  relief  programs. 

Takings  Implications  Assessment 
(Executive  Order  12630) 

According  to  Executive  Order  12630, 
the  rule  does  not  have  significant 
Takings  implications.  A  Takings 
Implication  Assessment  is  not  required 
because  the  rule  would  not  take  away  or 
restrict  a  bidders  right  to  acquire  OCS 
leases. 

Energy  Supply,  Distribution,  or  Use 
(Executive  Order  13211) 

This  rule  is  not  a  significant  rule  and 
is  not  subject  to  review  by  OMB  imder 
Executive  Order  12866.  This 
clarification  rule  does  not  have  a 
significant  effect  on  energy  supply, 
distribution,  or  use  because  it  reduces 
uncertainty  in  a  rare  circiunstance 
relating  to  the  order  of  drilling  of 
different  vintages  of  leases  on  a 
deepwater  field  having  royalty  relief. 
Greater  certainty  about  how  a  particular 
sequence  of  drilling  affects  hoih  the 
fields'  and  leases'  applicable  RSVs 
serves  to  focus  lessee  effort  towards 
solving  development  and  production 
challenges  rather  than  to  contesting  the 
ultimate  size  of  an  already  generous 
RSV  awarded  to  them. 

Unfunded  Mandates  Reform  Act 
(UMRA) 

This  rule  does  not  impose  an 
unfunded  mandate  on  State,  local,  or 
tribal  governments  or  the  private  sector 
of  more  than  $100  million  per  year.  The 
rule  does  not  have  a  significant  or 
imique  effect  on  State,  local,  or  tribal 
governments.  The  rule  describes  the 
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policies  for  OCS  leases  issued  with 
different  royalty  suspension  amounts 
that  happen  to  be  on  the  same  field.  A 
statement  containing  additional  UMRA 
(2  U.S.C.  1531  et  seq.)  information  is  not 
required. 

Civil  Justice  Reform  (Executive  Order 
12988) 

According  to  Executive  Order  12988, 
the  Office  of  the  Solicitor  has 
determined  that  this  rule  does  not 
unduly  burden  the  judicial  system  and 
meets  the  requirements  of  sections  3(a) 
and  3(b)(2)  of  the  Order. 

National  Envirormiental  Policy  Act 
(NEPA)ofl969 

This  rule  does  not  constitute  a  major 
Federal  action  significantly  affecting  the 
quality  of  the  human  environment.  A 
detailed  statement  imder  the  NEPA  is 
not  required. 

Govemment-to-Govemment 
Relationship  with  Tribes 

According  to  the  President's 
memorandum  of  April  29, 1994, 
"Govemment-to-Govemment  Relations 
with  Native  American  Tribal 
Governments"  (59  FR  22951)  and  512 
DM  2,  we  have  determined  that  there 
are  no  effects  from  this  action  on 
federally  recognized  Indian  tribes. 

List  of  Subiects  for  30  CFR  Part  260 

Bidding  system,  Continental  shelf.  Oil 
and  gas  leasing.  Reporting  requirements, 
Restricted  joint  bidder.  Royalty 
suspension. 

Dated:  August  29,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 
Management. 

For  the  reasons  stated  in  the 
preamble,  the  Minerals  Management 
Service  (MMS)  amends  30  CFR  part  260 
as  follows: 

PART  260— OUTER  CONTINENTAL 
SHELF  OIL  AND  GAS  LEASING 

1.  The  authority  citation  for  part  260 
continues  to  read  as  follows: 

Authority:  43  U.S.C.  1331  et  seq. 

Sut>part  B — [Amended] 

2.  In  §  260.114,  paragraph  (d)  is 
revised  to  read  as  follows: 

§260.114    How  does  MMS  assign  and 
monitor  royaity  suspension  volumes  for 
eligible  leases? 

***** 

(d)  When  production  (other  than  test 
production)  first  occurs  irom  any  of  the 
eligible  leases  i,n  a  field,  we  will 
determine  what  royalty  suspension 
volume  applies  to  the  lease(s)  in  that 


field.  We  base  the  determination  for 
eligible  lease(s)  on  the  royalty 
suspension  volumes  specified  in 
paragraph  (b)  of  this  section  and  the 
water  depths  of  eligible  leases  specified 
in  §  260.117(a). 
***** 

3.  In  §  260.124,  paragraph  (b)(1)  is 
revised  to  read  as  follows: 

§  260.1 24    How  will  royalty  suspension 
apply  If  MMS  assigns  a  lease  issued  in  a 
sale  held  after  November  2000  to  a  field  that 
has  an  eligible  or  pr»-Act  lease? 

***** 

(b)*  *  * 

(l)  Royalty-free  production  from  your 
RS  lease  shares  from  and  counts  as  part 
of  any  royalty  suspension  volume  under 
§  260.114(d)  for  the  field  to  which  we 
assign  your  lease;  and 
***** 

[FR  Doc.  02-23146  Filed  9-11-02;  8:45  am) 
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DEPARTMENT  OF  DEFENSE 
Office  Of  the  Secretary 

32  CFR  Part  220 
[0720-AA67] 

Collection  From  Third  Part  Payers  of 
Reasonable  Charges  for  Health  Care 
Servicas 

AGENCY:  Office  of  the  Assistant 

Secretary  of  Defense  (Health  Affairs), 

DoD. 

ACmON:  Final  mle. 

SUMMARY:  This  final  mle  implements 
provisions  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2000, 
which  amended  the  statutory  obligation 
of  the  third  payers  to  replace  the 
"reasonable  cost"  basis  of  the  Third 
Party  Collection  Program  with  a 
"reasonable  charge"  basis,  and  also 
authorized  methods  to  be  used  for  the 
computation  of  reasonable  charges.  DoD 
is  adopting  the  "reasonable  chcu^e" 
basis  and  generally  will  use  CHAMPUS 
payment  rates  as  the  reasonable  charges 
under  the  Program.  This  rule  also 
implements  Section  732  of  the  National 
Defense  Authorization  Act  for  Fiscal 
Year  2002.  This  section  specifically 
addresses  the  charging  of  fees  for  care  to 
civilians  who  are  not  covered 
beneficiaries. 

EFFECTIVE  DATE:  This  rule  is  effective 
October  1,2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Lt 
Col  Linnes  Chester,  Uniform  Business 
Office,  Office  of  the  Assistant  Secretary 
of  Defense  (Health  Affairs),  TRICARE 


Management  Activity.  Resource 
Management,  5111  Leesburg  Pike.  Suite 
810,  Falls  Church,  VA  22041-3206. 
(703)  681-8910. 

SUPPLEMENTARY  INFORMATION:  In  keeping 
with  our  intention  to  adopt  a  rate 
structure  more  consistent  with  the 
civilian  health  insurance  industry 
practice,  this  rule  adopts  an  itemized 
methodology  for  outpatient  ser\'ices. 

Our  analysis  indicates  that  the 
transition  from  reasonable  costs  to 
reasonable  charges  will  most  likely  not 
increase  the  amount  of  money  collected 
for  the  services  provided.  We  imdertook 
an  analysis  comparing  our  current  rate 
structure  based  on  cost  data  with  the 
charges  based  on  the  CHAMPUS 
Maximum  Allowable  Charge  (CMAC) 
rates.  An  initial  sample  of  500  patient 
encounters  was  obtained  from  Military 
Treatment  Facilities  across  all  three 
Services  from  various  regions.  These 
patient  encounters  were  priced  with  the 
national  average  CMAC  pricing  scale  as 
well  as  the  current  all-inclusive 
methodology.  The  average  of  both 
pricing  schemes  found  the  totals  to  be 
within  a  ten-dollar  range  of  each  other. 
Thus,  we  anticipate  billing  at 
approximately  the  same  aggregate  level. 
The  benefit  of  the  change  in 
methodology  is  that  each  bill  will  be 
much  more  appropriate  for  the  actual 
services  provided  to  the  patient  and  will 
be  itemized  in  the  manner  to  which  the 
health  insurance  industry  is 
accustomed.  Therefore,  although  it  is 
not  based  on  actual  DoD  costs  (because 
our  cost  accounting  systems  do  not  have 
patient  level  specification),  we  believe 
adoption  of  the  CMAC  rates  is  more 
representative  of  actual  costs  specific  to 
the  services  provided  to  a  patient  than 
is  our  current  aggregated  clinic  visit 
rate. 

The  format  of  line-item  charges  will 
more  closely  resemble  that  currently 
used  by  facilities  of  the  Department  of 
Veterans  Affairs. 

This  approach  is  also  consistent  with 
the  newly  enacted  10  U.S.C.  1079b, 
which  reaffirms  the  authority  of  the 
Secretary  of  Defense  to  "implement 
procedures  under  which  a  militar\' 
medical  treatment  facility  may  charge 
civilians  who  are  not  covered 
beneficiaries  (or  their  insurers)  fees 
representing  the  costs,  as  determined  by 
the  Secretary,  of  trauma  and  other 
medical  care  provided  to  such 
civilians."  It  is  the  Secretary's 
determination  that  the  CHAMPUS 
pajTnent  rates  best  represent  the  costs  of 
providing  care  to  all  patients  in  Military 
Treatment  Facilities. 
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Public  Comments 


This  rule  is  based  on  a  proposed  rule 
published  in  the  Federal  Re^ster  March 
29,  2002  (67  FR  15140-15143).  We 
received  two  public  comments  from 
health  insurance  associations.  One 
commenter  urged  that  we  accept  a  third 
party  payer's  "usual,  customary,  and 
reasonable  charges"  or,  if  under  a 
Medigap  plan.  Medicare  charges  as 
reasonable  charges  under  the  Third 
Party  Collection  Program.  We  have  not 
made  a  change  to  the  rule  in  relation  to 
this  comment.  Our  regulation 
(§  220.8(i)]  includes  a  process  for  an 
alternative  determination  of  reasonable 
charges  based  on  similar  payments 
made  by  the  third  party  payer.  In  the 
Medigap  context,  the  CHAMPUS  rates, 
which  form  the  basis  of  our  reasonable 
charges,  are  generally  quite  similar  to 
Medicare  payment  rates.  The  other 
commenter  recommended  that  DoD 
establish  through  the  Center  for 
Medicare  and  Medicaid  Services  an 
arrangement  for  Medicare  contractors  to 
produce  something  comparable  to  an 
explanation  of  Medicare  benefits 
(EOMB)  that  Medigap  carriers  could 
then  use  to  facilitate  the  adjudication  of 
claims  from  DoD  for  their  Medigap 
beneficiaries.  This  is  an  interesting  idea, 
but  does  not  provide  a  basis  for  any 
change  to  the  regulation.  A  third  party 
payer's  obligation  under  the  statute  is 
not  dependent  upon  the  presentation  of 
something  comparable  to  an  EOMB  and 
there  would  be  significant  issues  to 
address  concerning  the  feasibility  of 
creating  such  a  system.  Nonetheless. 
DoD  is  open  to  exploring  this  idea 
further. 

Changes  to  the  Proposed  Rule 

We  have  made  only  minor  changes  to 
the  proposed  rule,  such  as  to  adjust  the 
effective  dates  for  implementing  the 
reasonable  charges  billing  rates  under 
§  220.8  in  order  to  assiu'e  effective 
implementation. 

Rulemaking  Procedures 

We  have  reviewed  this  rule  in 
accordance  with  the  provisions  of 
Executive  Order  of  12866.  the 
Congressional  Review  of  Agency 
Rulemaking  Act  (5  U.S.C.  801-808),  and 
the  Regulatory  Flexibility  Act  (5  U.S.C. 
601-612).  This  rule  has  been  designated 
as  a  significant  rule  and  has  been 
reviewed  by  the  Office  of  Management 
and  Budget  as  required  under  the 
provisions  of  Executive  Order  12866.  It 
is  not  a  significant  regulatory  action  or 
a  major  rule,  and  it  would  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities.  Nor  does  this 
nUe  affect  matter  addressed  by  the 


Unfunded  Mandates  Reform  Act  (Pub. 
L.  104-4)  or  Executive  Order  13132 
concerning  Federalism.  Also,  this  rule 
does  not  involve  new  information 
collection  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  This  rule  will  align  DoD 
closer  to  civilian  industry  practices  for 
healthcare  billing  and  collections;  it  will 
have  no  significant  economic  or 
regulatory  impact  on  any  entity. 

List  of  Subjects  in  32  CFR  Part  220 

Claims,  Healthcare,  Health  insurance. 

For  the  reasons  stated  in  the 
preamble,  32  CFR  part  220  is  amended 
as  follows: 

PART  220— COLLECTION  FROM 
THIRD  PARTY  PAYERS  OF 
REASONABLE  CHARGES  FOR 
HEALTHCARE  SERVICES 

1.  The  authority  citation  for  32  CFR 
part  220  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  10  U.S.C.  1095. 

2.  The  tide  of  32  CFR  part  220  is 

revised  as  shown  above. 

3.  Section  220.1  is  revised  to  read  as 
follows: 

§  220.1     Purpose  and  applicability. 

(a)  This  part  implements  the 
provisions  of  10  U.S.C.  1095, 1097b(b), 
and  1079b.  In  general,  10  U.S.C.  1095 
establishes  the  statutory  obligation  of 
third  party  payers  to  reimburse  the 
United  States  the  reasonable  charges  of 
healthcare  services  provided  by 
facilities  of  the  Uniformed  Services  to 
covered  beneficiaries  who  are  also 
covered  by  a  third  party  payer's  plan. 
Section  1097b(b)  elaborates  on  the 
methods  for  computation  of  reasonable 
charges.  Section  1079b  addresses 
charges  for  civilian  patients  who  are  not 
normally  beneficiaries  of  the  Military 
Health  System.  This  part  establishes  the 
Department  of  Defense  interpretations 
and  requirements  applicable  to  all 
healthcare  services  subject  to  10  U.S.C. 
1095.  1097b(b),  and  1079b. 

(b)  This  part  applies  to  all  facilities  of 
the  Uniformed  Services;  the  Department 
of  Transportation  administers  this  part 
with  respect  to  facilities  to  the  Coast 
Guard,  not  the  Department  of  Defense. 

(c)  This  part  applies  to  pathology 
services  provided  by  the  Armed  Forces 
Institute  of  Pathology.  However,  in  lieu 
of  the  rules  and  procedures  otherwise 
applicable  under  this  part,  the  Assistant 
Secretary  of  Defense  (Health  Affairs) 
may  establish  special  rules  and 
procedures  xmder  the  authority  of  10 
U.S.C.  176  and  177  in  relation  to 
cooperative  enterprises  between  the 


Armed  Forces  Institute  of  Pathology  and 
the  American  Registry  of  Pathology. 

4.  Section  220.2  is  amended  by 
revising  paragraphs  (a)  and  (b)  to  read 
as  follows: 

§  220.2    Statutory  obligation  of  third  party 
payer  to  pay. 

(a)  Basic  rule.  Pursuant  to  10  U.S.C. 
1095(a)(1),  a  third  party  payer  has  an 
obligation  to  pay  the  United  States  the 
reasonable  charges  for  healthcare 
services  provided  in  or  through  any 
facility  of  the  Uniformed  Services  to  a 
covered  beneficiary  who  is  also  a 
beneficiary  under  the  third  party  payer's 
plan.  The  obligation  to  pay  is  to  the 
extent  that  the  beneficiary  would  be 
eligible  to  receive  reimbvirsement  or 
indemnification  from  the  third  party 
payer  if  the  beneficiary  were  to  incur 
the  costs  on  the  beneficiary's  owm 
behalf. 

(b)  Application  of  cost  shares.  If  the 
third  party  payer's  plan  includes  a 
requirement  for  a  deductible  or 
copayment  by  the  beneficiary  of  the 
plan,  then  the  amount  the  United  States 
may 'collect  from  the  third  party  payer 
is  the  reasonable  charge  for  the  care 
provided  less  the  appropriate  deductible 
or  copayment  amount. 
***** 

5.  Section  220.4  is  amended  by 
revising  paragraph  (c)(2)(iii)  to  read  as 
follows: 

§  220.4    Reasonable  terms  and  conditions 
of  health  plan  permissible. 

***** 

(c)  *   *   * 
(2)*   *   * 

(iii)  Such  provisions  are  not 
permissible  if  they  would  not  affect  a 
third  party  payer's  obligation  under  this 
part.  For  excunple,  concurrent  review  of 
an  inpatient  hospitalization  would 
generally  not  affect  the  third  party 
payer's  obligation  because  of  the  DRG- 
based,  per-admission  basis  for 
calculating  reasonable  charges  under 
§  220.8(a)  (except  in  long  stay  outlier 
cases,  noted  in  §  220.8(a)(4)). 
***** 

6.  Section  220.8  is  amended  by 
revising  the  section  heading  and 
paragraphs  (a),  (b),  (c),  (e),  (f),  (h),  (i), 
and  (j)  and  by  removing  paragraphs  (k) 
and  (1)  as  follows: 

§220.8    Reasonable  charges. 

(a)  In  general.  (1)  Section  1095(f)  and 
section  1097b(b)  both  address  the  issue 
of  computation  of  rates.  Between  them, 
the  effect  is  to  authorize  the  calculation 
of  all  third  party  payer  collections  on 
the  basis  of  reasonable  charges  and  the 
computation  of  reasonable  charges  on 
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the  basis  of  per  diem  rates,  all-inclusive 
per-visit  rates,  diagnosis  related  groups 
rates,  rates  used  by  the  Civilian  Health 
and  Medical  Program  of  the  Uniformed 
Services  (CHAMPUS)  program  to 
reimburse  authorized  providers,  or  any 
other  method  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  considers 
appropriate  and  establishes  in  this  part. 
Such  rates,  representative  of  costs,  are 
also  endorsed  by  section  1079(a). 

(2)  The  general  rule  is  that  reasonable 
charges  iinder  this  part  are  based  on  the 
rates  used  by  CHAMPUS  under  32  CFR 
199.14  to  reimburse  authorized 
providers.  There  are  some  exceptions  to 
this  general  rule,  as  oudined  in  this 
section. 

(b)  Inpatient  hospital  and  professional 
services  on  or  after  April  1,  2003. 
Reasonable  charges  for  inpatient 
hospital  services  provided  on  or  after 
April  1,  2003,  are  based  on  the 
CHAMPUS  Diagnosis  Related  Group 
(DRG)  payment  system  rates  vmder  32 
CFR  199.14(a)(1).  Certain  adjustments 
are  made  to  reflect  differences  between 
the  CHAMPUS  pajrment  system  and  the 
Third  Party  Collection  Program  billing 
system.  Among  these  are  to  include  in 
the  inpatient  hospital  service  charges 
adjustments  related  to  direct  medical 
education  and  capital  costs  (which  in 
the  CHAMPUS  system  are  handled  as 
annual  pass  through  payments). 
Additional  adjustments  are  made  for 
long  stay  ouUier  cases.  Like  the 
CHAMPUS  system,  inpatient 
professional  services  are  not  included  in 
the  inpatient  hospital  services  charges, 
but  are  billed  separately  in  accordance 
with  paragraph  (e)  of  this  section.  In 
lieu  of  the  method  described  in  this 
paragraph  (b),  the  method  in  effect  prior 
to  April  1,  2003  (described  in  paragraph 
(c)  of  this  section),  may  continue  to  be 
used  for  a  period  of  time  after  April  1 , 
2003,  if  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  determines  that 
effective  implementation  requires  a 
temporary  deferral. 

(c)  Inpatient  hospital  and  inpatient 
professional  services  before  April  1, 
2003.  (1)  In  general.  Prior  to  April  1, 
2003,  the  computation  of  reasonable 
charges  for  inpatient  hospital  and 
professional  services  is  reasonable  costs 
based  on  diagnosis  related  groups 
(DRGs).  Costs  shall  be  based  on  the 
inpatient  full  reimbiu^ement  rate  per 
hospital  discharge,  weighted  to  reflect 
the  intensity  of  die  principal  diagnosis 
involved.  The  average  charge  per  case 
shall  be  published  annually  as  an 
inpatient  standardized  amount.  A 
relative  weight  for  each  DRG  shall  be 
the  same  as  the  DRG  weights  published 
annually  for  hospital  reimbursement 
rates  imder  CHAMPUS  pursuant  to  32 


CFR  199.14(a)(1).  The  method  in  effect 
prior  to  April  1,  2003  (as  described  in 
this  paragraph  (c)),  may  continue  to  be 
used  for  a  period  of  time  after  April  1, 
2003,  if  the  Assistant  Secretary  of 
Defense  (Health  Affairs)  determines  that 
effective  implementation  requires  a 
temporary  deferral  of  the  method 
described  in  paragraph  (b)  of  this 
section. 

(2)  Standard  amount.  The  standard 
amount  is  determined  by  dividing  the 
total  costs  of  all  inpatient  care  in  all 
military  treatment  facilities  by  the  total 
number  of  discharges.  This  produces  a 
single  national  standardized  amount. 
The  Department  of  Defense  is 
authorized,  but  not  required  by  this 
part,  to  calculate  three  standardized 
amounts,  one  for  large  lu-ban,  other 
urban/rural,  and  overseas  area,  utilizing 
the  same  distinctions  in  identifying  the 
first  two  areas  as  is  used  for  CHAMPUS 
under  32  CFR  199.14(a)(1).  Using  this 
applicable  standardized  amount,  the 
Department  of  Defense  may  make 
adjustments  for  area  wage  rates  and 
indirect  medical  education  costs  (as 
identified  in  paragraph  (c)(4)  of  this 
section),  producing  for  each  inpatient 
facility  of  the  Uniformed  Services  a 
facility-specific  "adjusted  standardized 
amount"  (ASA). 

(3)  DRG  relative  weights.  Costs  for 
each  DRG  will  be  determined  by 
multiplying  the  standardized  amount 
per  discharge  by  the  DRG  relative 
weight.  For  this  purpose,  the  DRG 
relative  weights  used  for  CHAMPUS 
pursuant  to  32  CFR  199.14(a)(1)  shall  be 
used. 

(4)  Adjustments  for  outliers,  area 
wages,  and  indirect  medical  education. 
The  Department  of  Defense  may,  but  is 
not  required  by  this  part,  to  adjust 
charge  determinations  in  particular 
cases  for  length-of-stay  outliers  (long 
stay  and  short  stay),  cost  outliers,  area 
wage  rates,  and  indirect  medical 
education.  If  any  such  adjustments  are 
used,  the  method  shall  be  comparable  to 
tiiat  used  for  CHAMPUS  hospital 
reimbursements  pursuant  to  32  CFR 
199.14(a)(l)(iii)(E),  and  the  calculation 
of  the  standardized  amount  under 
paragraph  {a)(2)  of  this  section  will 
reflect  tiiat  such  adjustments  will  be 
used. 

(5)  Identification  of  professional  and 
hospital  charges.  For  purposes  of  billing 
thfrd  party  payers  other  than  automobile 
liability  and  no-fault  insurance  carriers, 
inpatient  billings  are  subdivided  into 
two  categories: 

(i)  Hospital  charges  (which  refers  to 
routine  service  charges  associated  with 
the  hospital  stay  and  ancillary  charges). 


(ii)  Professional  charges  (which  refers 
to  professional  services  provided  by 
physicians  and  certain  other  providers). 

***** 

(e)  Reasonable  charges  for 
professional  services.  The  CHAMPUS 
Maximum  Allowable  Charge  rate  table, 
established  under  32  CFR  199.14(h).  is 
used  for  determining  the  appropriate 
charge  for  professional  services  in  an 
itemized  format,  based  on  Healthcare 
Common  Procedure  Coding  System 
(HCPCS)  methodology.  This  applies  to 
outpatient  professional  charges  only 
prior  to  implementation  of  the  method 
described  in  paragraph  (b)  of  this 
section,  and  to  all  professional  charges, 
both  inpatient  and  outpatient, 
thereafter. 

(f)  Miscellaneous  Healthcare  services. 
Some  special  services  are  provided  by 
or  through  facilities  of  the  Uniformed 
Services  for  which  reasonable  charges 
are  computed  based  on  reasonable  costs. 
Those  services  are  the  following: 

(1)  The  charge  for  ambulance  services 
is  based  on  the  full  costs  of  operating 
the  ambulance  service. 

(2)  With  respect  to  inpatient  hospital 
charges  in  the  Bum  Center  at  Brooke 
Army  Medical  Center,  the  Assistant 
Secretary  of  Defense  for  Health  Affairs 
may  establish  an  adjustment  to  the  rate 
otherwise  applicable  under  the  DRG 
payment  methodology  under  this 
section  to  reflect  unique  attributes  of  the 
Bum  Center. 

(3)  Charges  for  dental  services 
(including  oral  diagnosis  and 
prevention,  periodontics, 
prosthodontics  (fixed  and  removable), 
implantology.  oral  surgery, 
orthodontics,  pediatric  dentistn,-  and 
endodontics)  will  be  based  on  a  full  cost 
of  the  dental  services. 

(4)  With  respect  to  service  provided 
prior  to  January  1.  2003.  reasonable 
charges  for  anesthesia  services  will  be 
based  on  an  average  DoD  cost  of  service 
in  all  Military  Treatment  Facilities. 
With  respect  to  services  provided  on  or 
after  January  1,  2003,  reasonable  charges 
for  anesthesia  services  will  be  based  on 
an  average  cost  per  minute  of  service  in 
all  Military  Treatment  Facilities. 

(5)  The  charge  for  immunizations, 
allergin  extracts,  allergic  condition  tests, 
and  the  administration  of  certain 
medications  when  these  services  are 
provided  in  a  separate  immunizations  or 
shot  clinic,  are  based  on  CHAMPUS 
prevailing  rates  in  cases  in  which  such 
rates  are  available,  and  in  cases  in 
which  such  rates  are  not  available,  on 
the  average  full  cost  of  these  services, 
exclusive  of  any  costs  considered  for 
purposes  of  any  outpatient  visit.  A 
separate  charge  shall  be  made  for  each 
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immunization,  injection  or  medication 
administered. 

(6)  The  charges  for  pharmacy,  durable 
medical  equipment  and  supplies  are 
based  on  CHAMPUS  prevailing  rates  in 
cases  in  which  such  rates  are  available, 
in  cases  in  which  such  rates  are  not 
available,  on  the  average  full  cost  of 
these  items,  exclusive  of  any  costs 
considered  for  purposes  of  any 
outpatient  visit.  A  separate  charge  shall 
be  made  for  each  item  provided. 

(7)  Charges  for  aero-medical 
evacuation  will  be  based  on  the  full  cost 
of  the  aero-medical  evacuation  services. 
»        *        *        *        * 

(h)  Special  rule  for  TFUCARE 
Resource  Sharing  Agreements.  Services 
provided  in  facilities  of  the  Uniformed 
Services  in  whole  or  in  part  through 
personnel  or  other  resources  supplied 
under  a  TRICARE  Resource  Sharing 
Agreement  under  32  CFR  199.17(h)  are 
considered  for  purposes  of  this  part  as 
services  provided  by  the  facility  of  the 
Uniformed  Services.  Thus,  third  party 
payers  will  receive  a  claim  for  such 
services  in  the  same  manner  and  for  the 
same  charges  as  any  similar  services 
provided  by  a  facility  of  the  Uniformed 
Services. 

(i)  Alternative  determination  of 
reasonable  charges.  Any  third  party 
payer  that  can  satisfactorily  demonstrate 
a  prevailing  rate  of  payment  in  the  same 
geographic  area  for  the  same  or  similar 
aggregate  groups  of  services  that  is  less 
than  the  charges  prescribed  under  this 
section  may,  with  the  agreement  of  the 
facility  of  the  Uniformed  Services  (or 
other  authorized  representatives  of  the 
United  States),  limit  pajmients  under  10 
U.S.C.  1095  to  that  prevailing  rate  for 
those  services.  The  determination  of  the 
third  party  payer's  prevailing  rate  shall 
be  based  on  a  review  of  valid 
contractual  arrangements  with  other 
facilities  or  providers  constituting  a 
majority  of  the  services  for  which 
payment  is  made  under  the  third  party 
payer's  plan.  This  paragraph  does  not 
apply  to  cases  covered  by  §  220.11. 

(j)  Exception  authority  for 
extraordinary  circumstances.  The 
Assistant  Secretary  of  Defense  (Health 
Affairs)  may  authorize  exceptions  to  this 
section,  not  inconsistent  with  law, 
based  on  extraordinary  circumstances. 

7.  Section  220.10  is  amended  by 
revising  paragraph  (c)(1)  introductory 
text  to  read  as  follows: 

§220.10    Special  rules  for  Medicare 
supptomental  plans. 

***** 

(c)  Charges  for  Healthcare  services 
other  than  inpatient  deductible  amount. 
(1)  The  Assistant  Secretary  of  Defense 
(Health  Affairs)  may  establish  charge 


amoimts  for  Medicare  supplemental 
plans  to  collect  reasonable  charges  for 
inpatient  and  outpatient  copajmients 
and  other  services  covered  by  the 
Medicare  supplemental  plan.  Any  such 
schedule  of  charge  amounts  shall: 
***** 

8.  Section  220.12  is  amended  by 
revising  paragraph  (a)(1)  to  read  as 
follows: 

§  220.1 2    Special  rules  for  preferred 
provider  organizations. 

(a)  Statutory  requirement.  (1) 
Pursuant  to  the  general  duty  of  third 
party  payers  to  pay  under  10  U.S.C. 
1095(a)(1)  and  the  definitions  of  10 
U.S.C.  1095(h),  a  plan  with  a  preferred 
provider  organization  (PPO)  provision 
or  option  generally  has  an  obligation  to 
pay  the  United  States  the  reasonable 
charges  for  healthcare  services  provided 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
under  the  plan. 
***** 

9.  Section  220.13  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

§  220.13    Special  rules  for  workers' 
compensation  programs. 

(a)  Basic  rule.  Piu-suant  to  the  general 
duty  of  third  party  payers  under  10 
U.S.C.  1095(a)(1)  and  the  definitions  of 
10  U.S.C.  1095(h),  a  workers' 
compensation  program  or  plan  generally 
has  an  obligation  to  pay  the^nited 
States  the  reasonable  charges  for 
healthcare  services  provided  in  or 
through  any  facility  of  the  Uniformed 
Services  to  a  Uniformed  Services 
beneficiary  who  is  also  a  beneficiary 
under  a  workers'  compensation  program 
due  to  an  employment  related  injury, 
illness,  or  disease.  Except  to  the  extent 
modified  or  supplemented  by  this 
section,  all  provisions  of  this  part  are 
applicable  to  any  workers' 
compensation  program  or  plan  in  the 
same  manner  as  they  are  applicable  to 
any  other  third  party  payer. 
***** 

10.  Section  220.14  is  amended  by 
revising  the  definitions  of  "covered 
beneficiaries"  and  "third  party  payer" 
to  read  as  follows: 

§220.14    DefinKions. 

***** 

Covered  beneficiaries.  Covered 
beneficiaries  are  all  healthcare 
beneficiaries  under  chapter  55  of  title 
10,  United  States  Code,  except  members 
of  the  Uniformed  Services  on  active 
duty  (as  specified  in  10  U.S.C.  1074(a)). 
However,  for  purposes  of  §  220.11  of 
this  part,  such  members  of  the 


Uniformed  Services  are  included  as 
covered  beneficiaries. 

***** 

Third  party  payer.  A  third  party  payer 
is  any  entity  that  provides  an  insurance, 
medical  service,  or  health  plan  by 
contract  or  agreement.  It  includes  but  is 
not  limited  to: 

(1)  State  and  local  governments  that 
provide  such  plans  other  than  Medicaid. 

(2)  hisurance  underwriters  or  carriers. 

(3)  J*rivate  employers  or  employer 
groups  offering  self-insured  or  partially 
self-insured  medical  service  or  health 
plans. 

(4)  Automobile  liability  insurance 
imderwriter  or  carrier. 

(5)  No  fault  insurance  underwriter  or 
carrier. 

(6)  Workers'  compensation  program  or 
plan  sponsor,  underwriter,  carrier,  or 
self-insurer. 

(7)  Any  other  plan  or  program  that  is 
designed  to  provide  compensation  or 
coverage  for  expenses  incurred  by  a 
beneficiary  for  healthcare  services  or 
products. 


Dated:  August  30,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-23244  Filed  9-11-02;  8:45  am] 
BILUNG  COOE  5001-Oe-M 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 

[CGD05-02-060] 

RIN2115-AA97 

Safety  Zone;  Patapsco  River, 
Northwest  and  Inner  Harbors, 
Baltimore,  MD 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
establishing  a  temporary  safety  zone  in 
the  Port  of  Baltimore,  Maryland  for  the 
USS  CONSTELLATION.  This  action  is 
necessary  to  provide  for  the  safety  of  life 
on  navigable  waters  during  the  dead 
ship  tow  of  the  vessel  from  its  mooring, 
to  the  Patapsco  River,  and  return.  This 
action  will  restrict  vessel  traffic  in 
portions  of  the  Inner  Harbor,  the 
Northwest  Harbor,  and  the  Patapsco 
River. 

DATES:  This  rule  is  effective  from  8:30 
a.m.  on  September  13,  2002  to  12:30 
p.m.  on  September  14,  2002. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
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docket,  are  part  of  docket  CGD05-02- 
060  and  are  available  for  inspection  or 
copying  at  Commander,  Coast  Guard 
Activities  Baltimore,  2401  Hawkins 
Point  Road,  Baltimore,  Maryland  21226, 
between  9  a.m.  and  3  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Ron  Houck,  Marine  Events  Coordinator, 
Commander,  Coast  Guard  Activities 
Baltimore,  at  (410)  576-2674. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Informatioii 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  USS 
CONSTELLATION  will  be  towed  "dead 
ship,"  which  means  that  the  vessel  will 
be  imderway  without  the  benefit  of 
mechanical  or  sail  propulsion.  For  this 
reason  it  is  imperative  that  there  be  a 
clear  transit  route  and  a  safe  buffer  zone 
around  the  USS  CONSTELLATION  and 
the  vessels  towing  her.  In  addition,  the 
Coast  Guard  expects  a  large  spectator 
fleet.  For  safety  concerns,  it  is  in  the 
public  interest  to  have  a  safety  zone  in 
place  for  the  event,  since  immediate 
action  is  needed  to  protect  mariners 
against  potential  hazards  associated 
with  the  tum-around  of  the  USS 
CONSTELLATION. 

Background  and  Purpose 

The  USS  CONSTELLATION  Museum 
is  sponsoring  its  annual  "tum-aroimd" 
of  the  historic  sloop-of-war  USS 
CONSTELLATION  in  Baltimore, 
Maryland.  The  event  is  part  of  the 
ongoing  maintenance  and  care  of  the 
ship,  making  sure  that  it  weathers 
evenly  on  both  sides.  Planned  events 
include  the  "dead  ship"  tow  of  the  USS 
CONSTELLATION  and  an  onboard 
salute  with  navy  pattern  cannon  while 
off  Fort  McHenry  National  Monument 
and  Historic  Site. 

The  Coast  Guard  anticipates  a  large 
recreational  boating  fleet  during  this 
event.  Operators  should  expect 
significant  vessel  congestion  along  the 
plaimed  route. 

The  purpose  of  this  rule  is  to  promote 
maritime  safety  and  protect  participants 
and  the  boating  public  in  the  Port  of 
Baltimore  immediately  prior  to,  diuing, 
and  after  the  scheduled  event.  The  nde 
will  provide  for  a  clear  transit  route  for 
the  participating  vessels,  and  provide  a 
safety  biiffer  around  the  participating 
vessels  while  they  are  in  transit.  The 
rule  will  impact  the  movement  of  all 
vessels  operating  in  the  specified  areas 
of  the  Port  of  Baltimore. 

Interference  with  normal  port 
operations  will  be  kept  to  the  minimum 


considered  necessary  to  ensure  the 
safety  of  life  on  the  navigable  waters 
immediately  before,  during,  and  after 
the  scheduled  event. 

Discussion  of  Rule 

The  historic  sloop-of-war  USS 
CONSTELLATION  is  scheduled  to 
conduct  an  annual  "tum-around"  on 
September  13,  2002.  The  USS 
CONSTELLATION  is  scheduled  to  be 
towed  from  its  berth,  to  Fort  McHenry, 
and  return,  along  a  route  of 
approximately  2.5  nautical  miles  (5 
nautical  miles  total)  that  includes 
specified  waters  of  the  Iimer  Harbor, 
Northwest  Harbor  and  Patapsco  River. 

The  safety  of  dead  ship  tow 
participants  requires  that  spectator  craft 
be  kept  at  a  safe  distance  from  the 
intended  route  during  these  vessels' 
movement.  The  Coast  Guard  proposes 
establishing  a  temporary  moving  safety 
zone  around  the  USS  CONSTELLATION 
annual  "tum-around"  participants  on 
September  13,  2002  to  ensure  the  safety 
of  participants  and  spectators 
immediately  prior  to,  during,  and 
following  the  dead  ship  tow. 

Regulatory  Evaluation 

This  mle  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation 
(DOT)(44  FR  11040;  Febmary  26,  1979). 

We  expect  the  economic  impact  of 
this  rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  mmecessary. 

The  primary  impact  of  this  rule  will 
be  on  vessels  wishing  to  transit  the 
affected  waterways  during  the  USS 
CONSTELLATION  annual  tum-around 
on  September  13,  2002.  Although  this 
rule  prevents  traffic  from  transiting  a 
portion  of  the  Inner  Harbor,  Northwest 
Harbor,  and  Patapsco  River  during  these 
events,  that  restriction  is  limited  in 
duration,  affects  only  a  limited  area,  and 
will  be  well  publicized  to  allow 
mariners  to  make  alternative  plans  for 
transiting  the  affected  area. 

SmaU  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  woidd  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 


small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
govenunental  jurisdictions  with 
populations  of  less  than  50,000. 

"The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  would  affect  the  following 
entities,  some  of  which  might  be  small 
entities:  the  owners  or  operators  of 
vessels  intending  to  operate  or  anchor  in 
portions  of  the  Inner  Harbor,  the 
Northwest  Harbor,  and  the  Patapsco 
River  in  the  Port  of  Baltimore, 
Maryland.  This  safety  zone  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
for  the  following  reasons:  this  rule  will 
be  in  effect  for  a  limited  duration,  affect 
only  limited  areas,  and  allow  vessel 
traffic  to  pass  safely  around  the  safety 
zone.  Before  the  effective  period,  we 
will  issue  maritime  advisories  widely 
available  to  users  of  the  river  to  allow 
mariners  to  make  alternative  plans  for 
transiting  the  affected  areas. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Faimess  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  mlemaking 
process. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Faimess  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  mle  calls  for  no  new  collection 
of  information  imder  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federahsm,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
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determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 


Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figiu-e  2-1, 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  By 
controlling  vessel  traffic  during  this 
event,  this  rule  is  intended  to  minimize 
environmental  impacts  of  increased 
vessel  traffic  during  the  transits  of  event 
vessels.  A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.0.5-l(g),  6.04-1  ,-6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  From  8:30  a.m.  on  September  13, 
2002  to  12:30  p.m.  on  September  14. 
2002,  add  a  temporary  §  165.T05-060  to 
read  as  follows: 

§  1 65.T05-060    Safety  Zone;  Patapsco 
River,  Northwest  and  Inner  Hart>ors, 
Baltimore,  MD. 

(a)  Definitions. 

(1)  Captain  of  the  Port.  The  Captain  of 
the  Port  means  the  Commander,  Coast 
Guard  Activities  Baltimore  or  any  Coast 
Guard  commissioned,  warrant,  or  petty 
officer  who  has  been  authorized  by  the 
Captain  of  the  Port  to  act  on  his  behalf. 

(2)  USS  CONSTELLATION  "turn- 
around" participants.  Includes  the  USS 
CONSTELLATION  and  its 
accompanying  towing  vessels. 

(b)  Location.  The  following  area  is  a 
moving  safety  zone:  all  waters  within 
200  yards  ahead  of  or  100  yards 
outboard  or  aft  of  the  historic  sloop-of- 
war  USS  CONSTELLATION,  while 
operating  on  the  Inner  Harbor, 
Northwest  Harbor  and  Patapsco  River, 
Baltimore,  Maryland. 

(c)  Regulations. 

(1)  All  persons  are  required  to  comply 
with  the  general  regulations  governing 


safety  zones  foimd  in  §  165.23  of  this 
part. 

(2)  Persons  or  vessels  requiring  entry 
into  or  passage  through  a  safety  zone 
must  first  request  authorization  from  the 
Captain  of  the  Port  or  his  designated 
representative.  The  Coast  Guard  vessels 
enforcing  this  section  can  be  contacted 
on  VHF  Marine  Band  Radio,  channels 
13  and  16.  The  Captain  of  the  Port  can 
be  contacted  at  (410)  576-2693. 

(3)  No  vessel  movement  is  allowed 
within  the  safety  zone  unless  expressly 
authorized  by  the  Captain  of  the  Port  or 
his  designated  representative. 

(d)  Enforcement  period.  This  section 
will  be  enforced  from  8:30  a.m.  to  12:30 
p.m.  on  September  13,  2002.  If  the  event 
is  postponed  due  to  weather  conditions, 
this  section  will  be  enforced  from  8:30 
a.m.  to  12:30  p.m.  on  September  14, 
2002. 

Dated:  September  3,  2002. 
R.B.  Peoples, 

Captain,  U.S.  Coast  Guard.  Captain  of  the 
Port  of  Baltimore. 

[PR  Doc.  02-23275  Filed  9-10-02;  10:35  am] 
BILUNG  CODE  4910-1 5-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0021a,  UT-001-0041a;  FRL-7264- 
7] 

Approval  and  Promulgation  of  Air 
Quality  implementation  Plans;  State  of 
Utah;  Vehicle  Inspection  and 
Maintenance  Program;  Utah  County 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  EPA  is  taking  direct  filial 
action  approving  a  State 
Implementation  Plan  revision  submitted 
by  the  Governor  of  Utah  on  December  7, 
2001.  This  SIP  submittal  consists  of  a 
revision  to  Utah's  rule  R307-1 10-34 
and  section  X,  Vehicle  Inspection  and 
Maintenance  (I/M)  Program,  Part  D, 
Utah  County.  This  SIP  submittal 
satisfies  one  of  the  conditions  of  EPA's 
June  9, 1997  interim  approval  of  Utah 
County's  improved  vehicle  I/M  program 
SIP.  The  other  condition  of  EPA's 
interim  approval  was  submittal  of  a 
demonstration  that  Utah  County's 
decentralized  I/M  program  can  obtain 
the  same  emission  reduction  credits  as 
a  centralized  I/M  program.  The  State 
submitted  such  a  demonstration  on  May 
20, 1999.  These  submittals  meet  the 
requirements  of  section  348  of  the  . 
National  Highway  System  Designation 


Act,  which  allows  States  to  claim 
additional  credit  for  thefr  decentralized 
I/M  programs.  In  this  case,  Utah  has 
demonstrated  that  Utah  County's 
improved  vehicle  I/M  program  is 
entitled  to  100%  emissions  reduction 
credit. 

DATES:  This  direct  final  rule  is  effective 
on  November  12,  2002  without  further 
notice,  unless  the  EPA  receives  adverse 
comments  by  October  15,  2002.  If 
adverse  comment  is  received,  EPA  will 
publish  a  timely  withdrawal  of  the 
direct  final  rule  in  the  Federal  Register 
and  inform  the  public  the  rule  will  not 
take  effect. 

ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mail  code  SP- 
AR, 999  18th  Street,  Suite  300,  Denver, 
Colorado,  80202.  Copies  of  the 
documents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hours  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  Vni,  999 
18th  Street,  Suite  300,  Denver, 
Colorado,  80202  and  copies  of  the 
Incorporation  by  Reference  material  are 
available  at  the  U.S.  Environmental 
Protection  Agency,  Air  and  Radiation 
Docket  and  Information  Center,  1301 
Constitution  Avenue,  NW.,  Room  B108, 
Mail  Code  6102T,  Washington,  DC 
20460.  Copies  of  the  State  documents 
relevant  to  this  action  are  available  for 
public  inspection  at  the  Utah 
Department  of  Environmental  Quality, 
Division  of  Air  Quality,  150  North  1950 
West,  Salt  Lake  City,  Utah  84114. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kerri  Fiedler,  EPA,  Region  Vm,  (303) 
312-6493. 

SUPPLEMENTARY  INFORMATION: 
Throughout  this  document,  wherever 
"we,"  "our,"  or  "us"  is  used,  we  mean 
EPA. 
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I.  Summary  of  EPA's  Actions 

We  are  taking  direct  final  rulemaking 
action  to  approve  a  State 
Implementation  Plan  (SIP)  revision 
submitted  by  the  Governor  of  Utah  on 
December  7,  2001.  This  SIP  revision 
updates  Utah's  rule  R307-1 10-34  and 
section  X,  Vehicle  Inspection  and 
Maintenance  Program,  Part  D,  Utah 
Covmty,  which  satisfies  one  of  the 
conditions  of  oiu  June  9, 1997  interim 
approval  of  Utah  County's  improved 
vehicle  I/M  program,  effective  December 
30, 1997  (62  FR  31349  and  63  FR  414). 
The  other  condition  of  our  interim 
approval  was  submittal  of  a 
demonstration  that  Utah  County's 
decentralized  I/M  program  can  obtain 
the  same  emission  reduction  credits  as 
a  centralized  I/M  program.  Utah 
submitted  this  demonstration  on  May 
20, 1999.  These  submittals  meet  the 
requirements  of  section  348  of  the 
National  Highway  System  Designation 
Act  (NHSDA),  which  allows  States  to 
claim  additional  credit  for  their 
decentralized  I/M  programs.  Utah 
Coimty  implemenltis  a  test  and  repair  1/ 
M  network  and  has  demonstrated  that 
its  program  achieves  the  same 
effectiveness  as  a  test-only  network  and 
qualifies  for  full  credit  imder  the 
NHSDA. 

n.  Background 

On  November  6, 1991,  we  designated 
Utah  County,  Utah  as  a  moderate  non- 
attainment  area  for  the  carbon  monoxide 
(CO)  National  Ambient  Air  Quality 
Standard  (NAAQS)  (56  FR  56694). 
Therefore,  under  section  182  of  the 
Clean  Air  Act  (Act)  Utah  County  is 
required  to  implement  an  I/^  program 
that  is  at  least  as  effective  as  the  Federal 
Basic  I/M  performance  standard  as 
specified  in  40  CFR  51.352.  Vehicle  1/ 
M  programs  are  designed  to  reduce 
motor  vehicle  emissions  by  requiring 
vehicles  to  periodically  pass  a  tailpipe 
emissions  test  or,  depending  on  the 
model  year  of  the  vehicle,  a  check  of  the 
On-Board  Diagnostic  (OBD)  system. 
Vehicle  emissions  are  reduced  when 
vehicles  are  repaired  in  order  to  pass 
these  tests. 

A.  What  Is  Utah  County's  Improved 
Vehicle  Inspection  and  Maintenance 
Program? 

Utah  County's  improved  vehicle  I/M 
program  is  a  basic,  decentralized,  test 
and  repair  network.  The  network 
consists  of  140  permitted  stations  which 
test  all  1968  and  newer  model  year  light 
duty  vehicles,  light  duty  trucks,  and 
heavy  duty  trucks  registered  in  Utah 
County.  Motorcycles,  electric  powered 
vehicles,  farm  vehicles  and  equipment. 


construction  equipment  and  other  off- 
road  vehicles  are  exempt  from  the  I/M 
program.  The  program  also  includes 
technician  training,  I/M  repair  station 
certification,  illegal  registration 
investigation,  repair  effectiveness 
assessments,  stringent  waiver 
requirements,  and  remote  sensing 
program  implementation.  Utah  County 
also  implements  an  anti-tampering 
component  of  the  I/M  program  which 
entails  checking  the  air  pump  systems, 
catalytic  converters,  exhaust  gas  re- 
circulation (EGR)  valves,  evaporative 
systems,  positive  pressure  crankcase 
valves  (PCV),  and  gas  caps.  Utah 
County's  improved  vehicle  I/M  program 
exceeds  the  Federal  Basic  I/M 
performance  standard  established  in  40 
CFR  part  51,  subpart  S  ("Inspection/ 
Maintenance  Program  Requirements  for 
CO  non-attaiiunent  areas.") 

B.  What  Is  I/M  Program  Credit? 

When  areas  submit  SIPs  for  our 
approval,  we  evaluate  the  effectiveness 
of  the  control  measures  and  determine 
the  amoimt  of  emissions  that  can  be 
reduced  upon  full  implementation  of 
these  measures.  The  more  effective  the 
1/M  program,  the  more  credit  we  would 
give  a  State  towards  achieving  the 
emissions  reductions  needed  to  show 
attainment  or  maintenance. 

We  allow  States  to  customize  their  1/ 
M  program  and  award  different  credits 
for  different  programs.  Audits 
conducted  by  the  General  Accoimting 
Office  in  1991,  revealed  that 
decentralized  programs  (test  and  repair 
networks)  were  not  as  effective  as 
centralized  programs  (test-only 
networks).  This  was  due  to  higher 
tampering  rates  and  the  inherent 
conflict  of  interest  in  allowing  garages  to 
inspect  their  own  emission  repairs. 
When  we  released  the  mobile  emissions 
model,  Mobile5,  we  automatically 
discounted  the  amount  of  emissions 
reduction  credit  areas  could  claim  for 
decentralized  I/M  programs  by  50%. 
This  50%  emission  reduction  credit  is 
the  default  value  in  Mobiles. 

C.  Summary  of  EPA's  June  9.  1997 
Interim  Final  Rule 

On  June  9,  1997,  we  published  in  the 
Federal  Register  an  interim  final  rule 
(62  FR  31349)  approving  Utah  Count\''s 
improved  I/M  program  SIP  revision, 
submitted  March  15.  1996.  This  March 
15,  1996  SIP  revision  was  submitted 
under  the  authority  of  both  the  NHSDA 
and  the  Act.  The  effective  date  of  this 
rule  was  later  corrected  to  December  30. 
1997  to  be  consistent  with  the 
Congressional  Review  Act  (63  FR  414). 
The  NHSDA  included  a  key  change  to 
our  previously  developed  I/M  program 
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requirements.  Section  348  of  the 
NHSDA  allows  I/M  programs  to  bypass 
the  50%  emissions  reduction  credit  that 
is  automatically  given  to  decentralized 
I/M  programs.  Instead,  on  the  basis  of  a 
good  faith  estimate  by  a  State,  the 
NHSDA  allows  for  presumptive 
equivalency  of  such  decentralized 
networks  to  the  benchmark  of 
centralized  programs.  Under  section  348 
of  the  NHSDA,  we  are  required  to  grant 
interim  approval  to  such  decentralized 
programs,  for  an  18-month  period,  at  the 
end  of  which  each  affected  state  must 
submit  an  evaluation  of  the  actual 
effectiveness  of  the  improved  program. 

Our  June  9, 1997,  interim  final  rule 
(62  FR  31349)  established  two 
requirements  that  Utah  County  would 
have  to  meet  before  we  would  grant  full 
final  approval  of  Utah  County's 
improved  I/M  pros'am: 

(a)  The  submittal  of  an  evaluation 
confirming  that  the  program  achieved 
the  appropriate  amoimt  of  program 
credit  claimed  by  the  State/County,  and 

(b)  The  submittal  of  final  program 
regulations  for  our  approval. 

m.  Evaluation  of  Utah  County's 
NHSDA  Equivalmcy  Demonstration, 
Dated  May  20, 1999 

As  noted  above,  pursuant  to  section 
348  of  the  NHSDA.  in  March  of  1996, 
Utah  submitted  a  "good  faith  estimate" 
to  support  its  claims  for  100% 
emissions  reduction  credit  for  its 
decentraUzed  test  and  repair  program, 
when  compared  to  a  centralized  test- 
only  network.  Section  348  of  the 
NHSDA  required  Utah  to  submit  a 
demonstration,  based  upon  program 
data  collected  during  the  interim 
approval  period,  to  support  its  good 
faith  estimate  and  to  demonstrate  that 
the  credits  claimed  for  the  decentralized 
program  were  appropriate.  On  May  20, 
1999,  Utah  submitted  a  report  to  us 
entitled,  "Evaluation  of  the  Utah  County 
Inspection/Maintenance  Program,"  that 
describes  Utah's  efforts  to  ensure  that 
the  program  is  operating  as  effectively 
as  originally  proposed. 

Utain's  evaluation  compares  Utah 
Coimty's  decentralized  I/M  program  to 
Phoenix,  Arizona's  centralized  I/M 
program.  The  first  step  was  for  Utah 
County  to  develop  a  correlation  between 
a  two-speed  idle  test,  used  in  Utah 
Coimty,  and  an  I/M240  test,  as 
implemented  in  Phoenix.  Utah  County 
procured  454  vehicles  and  subjected 
them  to  an  I/M240  test  in  a  laboratory 
from  December  1998  through  May  1999. 
Then,  they  took  the  two-speed  idle  test 
results  from  September  1997  through 
December  1998  from  Utah  County's 
database.  Using  "Development  of  a 
Proposed  Procedure  for  Determining  the 


Equivalency  of  Alternative  Inspection 
and  Maintenance  Programs,"  prepared 
for  U.S.  EPA,  by  Sierra  Research,  July 
22,  1997,  and  a  memo  from  Lee  Cook, 
Regional  and  State  Programs  Division, 
Office  of  Mobile  Sources,  to  I/M 
Stakeholders  titled,  "Guidance  on 
Alternative  I/M  Program  Evaluation 
methods,"  Utah  was  able  to  develop  a 
correlation  between  the  two  different 
tests  and  calculate  an  average  emissions 
level.  Next,  Utah  took  a  random,  2% 
sample  of  Phoenix's  database,  from 
1997,  converted  the  data  to  correct  for 
altitude,  fuel,  and  calendar  year,  and 
calculated  an  average  emissions  level. 
Utah  was  then  able  to  calculate  and 
compare  the  benefits  of  each  I/M 
program  using  Mobiles. 

The  results  of  the  analysis  show  that 
for  light  duty  gasoline  vehicles,  the  Utah 
County  emission  estimates  are  similar  to 
Phoenix's  emission  estimates  and  the 
percent  emission  reductions  are 
comparable.  Utah's  evaluation  contains 
audit  results  of  Utah  County's  program 
in  Appendix  A,  "Utah  County's 
Environmental  Council  of  the  States 
(ECOSJ/State  and  Territorial  Air 
Pollution  Program  Administrators 
(STAPPA)  I/M  Evaluation  Factor 
Results. "  ECOS/STAPPA  conducted 
both  overt  and  covert  audits  of  Utah 
County's  program.  Overt,  or 
administrative,  audits  consisted  of 
verifying  certifications,  docvimentation 
and  calibration  of  test  equipment.  The 
results  of  the  overt  audits  showed  that 
centralized  networks  faired  better  than 
decentralized  networks.  However,  none 
of  the  infractions  were  of  a  serious 
nature.  Types  of  problems  encoimtered 
were  analyzer  malfunctions,  printer 
ribbons  needing  to  be  changed,  and 
missing  emission  manuals.  All 
infractions  were  corrected  upon  written 
or  verbal  correction  notices. 

The  covert,  or  undercover,  audits 
consisted  of  setting  the  vehicle  to  fail 
beforehand  by  removing  the  catalytic 
converter,  or  tampering  with  the  air 
system,  and  taking  the  vehicle  to  be 
tested.  The  test-only  stations  passed 
failing  vehicles  31%  of  the  time, 
whereas  the  test  and  repair  stations 
passed  failing  vehicles  or  performed 
improper  repairs  only  16%  of  the  time. 
ECOS/STAPPA  concluded  that  based  on 
these  audits,  there  is  no  difference 
between  the  emissions  inspections 
performed  by  either  type  of  testing 
facility. 

Utah  County  has  demonstrated  that  its 
decentralized  I/M  program  provides 
equal  emission  reductions  when 
compared  to  a  centralized  test-only 
program.  Utah  submitted  this  analysis  to 
us  on  May  20, 1999.  We  find  Utah's 


analysis  to  be  adequate  and  conclude 
that  100%  credit  is  appropriate.  ^ 

IV.  Evaluation  of  Utah's  Rule  R307- 
110-34  and  Section  X,  Vehicle 
Inspection  and  Maintenance  Program, 
Part  D,  Utah  County,  Dated  December  7, 
2001 

A.  What  Is  the  State's  Process  To  Submit 
These  Materials  to  EPA? 

Section  llO(k)  of  the  Act  addresses 
our  action  on  submissions  of  revisions 
to  a  SIP.  The  Act  requires  States  to 
observe  certain  procedural  requirements 
in  developing  SIP  revisions  for 
submittal  to  us.  Section  110(a)(2)  of  the 
Act  requires  that  each  SIP  revision  be 
adopted  by  the  State,  after  reasonable 
notice  and  public  hearing,  and  prior  to 
the  revision  being  submitted  by  a  State 
to  us. 

The  Utah  Air  Quality  Board  (UAQB) 
held  a  public  hearing  on  June  21,  2001, 
to  include  Rule  R307-1 10-34  and 
section  X,  Vehicle  Inspection  and 
Maintenance  Program,  Part  D,  Utah 
County  in  the  Utah  SIP.  The  UAQB 
adopted  the  revisions  on  August  1. 
2001.  This  SIP  revision  became  State 
effective  on  October  2,  2001,  and  was 
submitted  by  the  Governor  of  Utah  to  us 
on  December  7,  2001. 

We  have  evaluated  the  Governor's 
submittal  and  have  determined  that  the 
State  met  the  requirements  for 
reasonable  notice  and  public  hearing 
imder  section  110(a)(2)  of  the  Act.  As 
required  by  section  110(k)(l)(B)  of  the 
Act,  we  reviewed  the  SIP  revision 
materials  for  conformance  with  the 
completeness  criteria  in  40  CFR  part  51, 
appendix  V  and  determined  that  the 
Governor's  submittal  was 
administratively  and  technically 
complete.  We  sent  our  completeness 
determination  on  February  20,  2002 
(letter  from  Jack  W.  McGraw,  Acting 
Regional  Administrator,  to  Governor 
Michael  O.  Leavitt). 

B.  Evaluation  of  the  State's  Regulation 

Utah's  Rule  R307-1 10-34  and  section 
X,  Vehicle  Inspection  and  Maintenance 
Program.  Part  D,  Utah  County,  consist  of 
program  improvements  such  as 
technician  training,  I/M  repair  station 
certification,  illegsd  registration 
investigation,  repair  effectiveness 
assessments,  stringent  waiver 
requirements,  and  remote  sensing 
program  implementation.  Furthermore, 
Utah  County  has  improved  their  vehicle 


■  In  a  July  26,  1999,  letter  to  Ms.  Ursula  Tnieman, 
we  indicated  our  view  that  the  Utah  County 
evaluation  was  adequate  and  that  we  would  be  able 
to  grant  final  approval  of  100%  emission  reduction 
credit  upon  our  final  approval  of  a  State-adopted 
SIP  revision  embodying  the  Utah  County  improved 
I/M  program. 


1/M  program  by  changing  to  Utah  2000 
analyzers  for  emissions,  requiring 
emission  inspectors  to  check  the  On- 
Board  Diagnostic  (OBD)  systems  in  1996 
and  newer  vehicles,  and  dovtmloading 
data  daily  from  the  emission  analyzers. 
We  have  reviewed  the  State's  submittal 
and  find  that  it  meets  our  requirements 
for  a  Basic  I/M  program  as  well  as  the 
requirements  of  section  348  of  the 
NHSDA.  We  note  that  the  Governor's 
December  7,  2001,  submittal  supercedes 
and  replaces  the  version  of  Utah 
County's  I/M  program  that  we  approved 
on  March  8, 1989  (54  FR  9796).  The 
Governor  had  submitted  other  revisions 
to  R307-110-34  prior  to  December  7, 
2001,  that  we  never  approved  and  note 
that  the  Governor's  December  7,  2001, 
submittal  also  supersedes  and  replaces 
these  other  revisions  to  R307-11O-34. 

V.  Final  Action 

We  are  approving  the  State  of  Utah's 
December  7,  2001  SIP  submittal  which 
consists  of  a  revision  to  Utah's  Rule 
R307-1 10-34  and  section  X,  Vehicle 
Inspection  and  Maintenance  Program, 
Part  D,  Utah  Coimty.  We  are  also 
approving  the  State's  May  20, 1999 
demonstration  that  its  decentralized  I/M 
program  is  capable  of  achieving 
emissions  reductions  equivalent  to  a 
centralized  I/M  program.  With  our 
approval  of  these  submittals,  our  June  9, 
1997,  interim  approval  of  Utah  Coimty's 
improved  vehicle  I/M  program  becomes 
a  full  approval,  and  Utah  County  can 
claim  100%  emissions  reduction  credit 
for  their  improved  vehicle  I/M  program. 

We  are  publishing  this  rule  without 
prior  proposal  because  we  view  this 
action  as  a  noncontroversial  amendment 
and  anticipate  no  adverse  comments. 
However,  in  the  "Proposed  Rules" 
section  of  today's  Federal  Register 
publication,  we  are  publishing  a 
separate  document  that  will  serve  as  the 
proposal  to  approve  the  SIP  revision  if 
adverse  comments  are  filed.  This  rule 
will  be  effective  November  12,  2002 
without  further  notice  unless  the 
Agency  receives  adverse  comments  by 
October  15,  2002.  If  we  receive  adverse 
comments,  we  will  publish  a  timely 
withdrawal  of  the  direct  final  rule,  in 
the  Federal  Register,  informing  the 
public  that  the  rule  wrill  not  take  effect. 
We  will  address  all  public  comments  in 
a  subsequent  final  rule  based  on  the 
proposed  rule.  We  will  not  institute  a 
second  comment  period  on  this  action. 
Any  parties  interested  in  commenting 
must  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  12,  2002,  and  no  further 
action  will  be  taken  on  the  proposed 
rule.  Please  note  that  if  we  receive 


adverse  comment  on  an  amendment, 
paragraph,  or  section  of  this  rule  and  if 
that  provision  may  be  severed  from  the 
remainder  of  the  rule,  we  may  adopt  as 
final  those  provisions  of  the  rule  that  are 
not  the  subject  of  an  adverse  comment. 

VI.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law.  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-^). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Govenunent  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
govenunent  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 
approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviroiunental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23.  1997). 
because  it  is  not  economically 
significant. 


In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
biu-den  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Carbon  monoxide. 
Incorporation  by  reference. 
Intergovernmental  relations.  Reporting 
and  recordkeeping  requirements. 
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Dated:  August  13.  2002. 
Patrida  D.  Hull. 

Acting  Regional  Administrator,  Region  VUl. 

Part  52,  Chapter  I.  title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401-7671  et  seq. 

SubfMrtTT— Utah 

2.  Section  52.2320  is  amended  by 
adding  paragraph  (c](50)  to  read  as 
follows: 

§52.2320    Identification  of  plan. 

***** 

(c)  *   *   * 

(50)  The  Governor  of  Utah  submitted 
Rule  R307-110-34  and  Section  X, 
Vehicle  Inspection  and  Maintenance 
Program,  Part  D,  Utah  County  as  part  of 
the  Utah  State  Implementation  Plan  on 
December  7,  2001. 

(i)  Incorporation  by  reference. 

(A)  Rule  R307-11O-34  and  Section  X, 
Vehicle  Inspection  and  Maintenance 
Program,  Part  D,  Utah  County,  including 
appendices  1  through  6,  as  adopted  by 
the  Utah  Air  Quality  Board  on  August 
1,  2001,  effective  October  2,  2001. 
published  in  the  Utah  State  Bulletin 
issue  of  September  1,  2001. 

(ii)  Additional  Material. 

(A)  Letter  dated  December  7,  2001 
from  Governor  Michael  O.  Leavitt 
submitting  Utah  County's  inspection 
and  maintenance  program  state 
implementation  plan  revision. 

(B)  Evaluation  of  the  Utah  County 
Inspection/Maintenance  Program,  dated 
May  20,  1999. 

3.  Section  52.2348  is  amended  by 
redesignating  the  existing  paragraph  as 
paragraph  (a),  adding  paragraph  (b)  to 
read  as  follov/s: 

§52.2348    National  Higliway  Systems 
Designation  Act  Motor  Vehicle  Inspection 
and  Maintenance  (l/M)  Programs. 

***** 

(b)  On  May  20, 1999,  the  State  of  Utah 
submitted  an  evaluation  of  the  Utah 
Coimty  inspection  and  maintenance 
program.  On  December  7,  2001,  the 
Governor  of  Utah  submitted  Rule  R307- 
110-34  and  Section  X,  Vehicle 
Inspection  and  Mainteneince  Program, 
Part  D,  Utah  County.  These  submittals 
satisfy  the  interim  approval 
requirements  specified  under  section 
348  of  the  National  Highway  Systems 
Designation  Act  of  1995  (62  FR  31351. 
63  FR  414).  Under  the  authority  of 
section  110  of  the  Clean  Air  Act,  EPA 


is  removing  the  interim  status  of  Utah 
County's  improved  inspection  and 
maintenance  program  and  granting  Utah 
County  full  final  approval  of  their 
improved  inspection  and  maintenance 
program. 

[FR  Doc.  02-23084  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  6660-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0226;  FRL-7196-5] 

Thiophanate-methyl;  Pesticide 
Tolerances  for  Emergency  Exemptions 

agency:  Environmental  Protection 
Agency  (EPA). 

ACTION:  Final  rule. 

summary:  This  regulation  establishes 
time-limited  tolerances  for  residues  of 
thiophanate-methyl  and  its  metabolite 
(methyl  2-benzimidazoyl  carbamate 
(MBC))  in  or  on  citrus  and  blueberry. 
This  action  is  in  response  to  EPA's 
granting  of  emergency  exemptions 
under  section  18  of  the  Federal 
Insecticide,  Fungicide,  and  Rodenticide 
Act  authorizing  use  of  the  pesticide  on 
citrus  and  blueberries.  This  regulation 
establishes  maximum  permissible  levels 
for  residues  of  thiophanate-methyl  in 
these  food  commodities.  The  tolerances 
will  expire  and  are  revoked  on  Jime  30, 
2004. 

DATES:  This  regulation  is  effective 
September  12,  2002.  Objections  and 
requests  for  hearings,  identified  by 
docket  ID  number  OPP-2002-0226, 
must  be  received  on  or  before  November 
12. 2002. 

ADDRESSES:  Written  objections  and 
hearing  requests  may  be  submitted  by 
mail,  in  person,  or  by  courier.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  VII.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensiu-e 
proper  receipt  by  EPA.  your  objections 
and  hearing  requests  must  identify 
docket  ID  number  OPP-2002-0226  in 
the  subject  line  on  the  first  page  of  your 
response. 

FOR  FURTHER  INFORMATION  CONTACT:  By 

mail;  Andrea  Coruath,  Registration 
Division  (7505C),  Office  of  Pesticide 
Programs,  Enviroiunental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  703-308-9356;  e-mail  address: 
conrath.andrea@epa.gov. 

SUPPLEMENTARY  INFORMATION: 


I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  are  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  categories  and  entities  may 
include,  but  are  not  limited  to: 


Categories 

NAICS 
codes 

Examples  of  poten- 
tially affected  enti- 
ties 

Industry 

111 
112 
311 

32532 

Crop  production 
Animal  production 
Food  manufac- 
turing 
Pesticide  manufac- 
turing 

This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  or  not  this  action  might  apply 
to  certain  entities.  If  you  have  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
Usted  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  This 
Document  and  Other  Related 
Documents? 

1.  Electronically, You  may  obtain 
electronic  copies  of  this  dociunent,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this  document, 
on  the  Home  Page  select  "Laws  and 
Regulations,"  "Regulations  and 
Proposed  Rules,"  and  then  look  up  the 
entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  Ustings  at  http:// 
www.epa.gov/fedrgstr/.  A  frequently 
updated  electronic  version  of  40  CFR 
part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/Title_40/40cfrl  80_00.html,  a 
beta  site  cvirrently  under  development. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  imder  docket  ID  number  OPP- 
2002-0226.  The  official  record  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  and  other  information 
related  to  this  action,  including  any 
information  claimed  as  Confidential 
Business  Information  (CBI).  This  ofiicial 
record  includes  the  dociunents  that  are 
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physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  dociunents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  diuing 
an  applicable  comment  period  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Mall  #2, 1921 
Jefferson  Davis  Hwy.,  Arlington,  VA, 
frt)m  8:30  a.m.  to  4  p.m.,  Monday 
through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  niunber 
is (703) 305-5805. 

n.  Background  and  Statutory  Findings 

EPA,  on  its  own  initiative,  in 
accordance  with  sections  408(e)  and  408 
(1)(6)  of  the  Federal  Food,  Drug,  and 
Cosmetic  Act  (FFDCA).  21  U.S.C.  346a, 
is  establishing  tolerances  for  residues  of 
the  fungicide  thiophanate-methyl  and 
its  metabolite  (methyl  2-benzimidazoyl 
carbamate  (MBC)),  in  or  on  citrus  at  0.5 
part  per  million  (ppm),  and  blueberry  at 
1.5  ppm.  These  tolerances  will  expire 
and  are  revoked  on  June  30,  2004.  EPA 
will  publish  a  document  in  the  Federal 
Register  to  remove  the  revoked 
tolerances  &t>m  the  Code  of  Federal 
R^ulations.  

Section  408(1){6)  of  the  FFDCA 
requires  EPA  to  establish  a  time-limited 
tolerance  or  exemption  bom  the 
requirement  for  a  tolerance  for  pesticide 
chemical  residues  in  food  that  will 
result  from  the  use  of  ft  pesticide  under 
an  emergency  exemption  granted  by 
EPA  under  section  18  of  FIFRA.  Such 
tolerances  can  be  established  without 
providing  notice  or  period  for  public 
comment.  EPA  does  not  intend  for  its 
actions  on  section  18-related  tolerances 
to  set  binding  precedents  for  the 
application  of  section  408  and  the  new 
safety  standard  to  other  tolerances  and 
exemptions.  Section  408(e)  of  the 
FFDGA  allows  EPA  to  establish  a 
tolerance  or  an  exemption  from  the 
requirement  of  a  tolerance  on  its  own 
initiative,  i.e.,  without  having  received 
any  petition  from  an  outside  party. 

Section  408(b)(2)(A)(i)  of  the  FFDCA 
allows  EPA  to  establish  a  tolerance  (the 
legal  limit  for  a  pesticide  chemical 
residue  in  or  on  a  food)  only  if  EPA 
determines  that  the  tolerance  is  "safe." 
Section  408(b)(2)(A)(ii)  defines  "safe"  to 
mean  that  "there  is  a  reasonable 
certainty  that  no  harm  will  result  from 
aggregate  exposiue  to  the  pesticide 
chemical  residue,  including  all 
anticipated  dietary  exposiu«s  and  all 
other  exposures  for  which  there  is 
reliable  information."  This  includes 
exposiue  through  drinking  water  and  in 


residential  settings,  but  does  not  include 
occupational  exposiue.  Section 
408(b)(2)(C)  requires  EPA  to  give  special 
consideration  to  exposure  of  infants  and 
children  to  the  pesticide  chemical 
residue  in  establishing  a  tolerance  and 
to  "ensure  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to 
infants  and  children  from  aggregate 
exposure  to  the  pesticide  chemical 
residue. ..." 

Section  18  of  the  Federal  Insecticide, 
Fungicide,  and  Rodenticide  Act  (FIFRA) 
authorizes  EPA  to  exempt  any  Federal 
or  State  agency  from  any  provision  of 
FIFRA,  if  EPA  determines  that 
"emergency  conditions  exist  which 
require  such  exemption."  This 
provision  was  not  amended  by  the  Food 
Quality  Protection  Act  (FQPA).  EPA  has 
established  regulations  governing  such 
emergency  exemptions  in  40  CFR  part 
166. 

in.  Emergency  Exemptions  for 
Thiophanate-methyl  on  Citrus  and 
Blueberries  and  FFDCA  Tolerances 

Citrus.  Post-bloom  fruit  drop  (PFD) 
poses  a  significant  economic  threat  to 
the  citrus  industry  throughout  the 
humid,  subtropical  areas  of  the  U.S. 
(including  Florida  and  Louisiana). 
Benomyl,  which  has  historically  been 
used  to  manage  PFD  in  citrus,  was 
recently  canceled  by  the  registrant,  and 
available  alternatives  do  not  provide 
effective  control.  Significant  economic 
losses  are  expected  without  the 
requested  use  of  thiophanate-methyl. 
EPA  has  authorized  under  FIFRA 
section  18  the  use  of  thiophanate- 
methyl  on  citrus  for  control  of  PFD  fruit 
drop  disease  in  Florida  and  Louisiana. 
After  having  reviewed  the  submissions, 
EPA  concurs  that  emergency  conditions 
exist  for  these  States. 

Blueberries.  Benomyl  has  historically 
been  used  in  blueberry  production  to 
control  several  important  fungal 
pathogens,  including  Phomopsis  Twig 
Blight  and  Canker  {Phomopsis  vaccinii], 
Fusicoccum  Canker  [Fusicoccum 
putrefaciens),  Botryosphaeria  Blight 
[Monilinia  vaccinii-corymbosi) , 
Anthracnose  Fruit  Rot  (CoUetotrichum 
acutatum).  Mummy  Berry  Disease 
[Botryosphaeria  dothidea).  The 
registrant's  recent  cancellation  of 
benomyl  has  left  blueberry  growers 
without  sufficient  means  to  control 
these  diseases,  as  available  alternatives 
do  not  provide  adequate  control. 
Significant  economic  losses  are 
expected  without  the  requested  use  of 
thiophanate-methyl.  EPA  has  authorized 
under  FIFRA  section  18  the  use  of 
thiophanate-methyl  on  blueberries  for 
control  of  a  variety  of  important 
blueberry  diseases  in  Connecticut, 


Indiana,  Michigan,  New  Jersey.  New 
York,  Ohio,  and  Peimsylvania.  After 
having  reviewed  the  submissions.  EPA 
concurs  that  emergency  conditions  exist 
for  these  States. 

As  part  of  its  assessment  of  this 
emergency  exemption,  EPA  assessed  the 
potential  risks  presented  by  residues  of 
thiophanate-methyl  in  or  on  citrus  and 
blueberry.  In  doing  so,  EPA  considered 
the  safety  standard  in  FFDCA  section 
408(b)(2),  and  EPA  decided  that  the 
necessary  tolerances  under  FFDCA 
section  408(1)(6)  would  be  consistent 
with  the  safety  standard  and  with 
FIFRA  section  18.  Consistent  with  the 
need  to  move  quickly  on  the  emergency 
exemption  in  order  to  address  an  urgent 
non-routine  situation  and  to  ensure  that 
the  resulting  food  is  safe  and  lawful, 
EPA  is  establishing  these  tolerances 
without  notice  and  opportunity  for 
public  comment  as  provided  in  section 
408(1)(6).  Although  these  tolerances  will 
expire  and  are  revoked  on  June  30. 
2004,  under  FFDCA  section  408(1)(5). 
residues  of  the  pesticide  not  in  excess 
of  the  amounts  specified  in  the 
tolerances  remaining  in  or  on  citrus  and 
blueberry  after  that  date  will  not  be 
unlawful,  provided  the  pesticide  is 
applied  in  a  manner  that  was  lawful 
under  FIFRA,  and  the  residues  do  not 
exceed  the  level  that  was  authorized  by 
these  tolerances  at  the  time  of  that 
application.  EPA  will  take  action  to 
revoke  these  tolerances  earlier  if  any 
experience  with,  scientific  data  on,  or 
other  relevant  information  on  this 
pesticide  indicate  that  the  residues  are 
not  safe. 

Because  these  tolerances  are  being 
approved  under  emergency  conditions, 
EPA  has  not  made  any  decisions  about 
whether  thiophanate-methyl  meets 
EPA's  registration  requirements  for  use 
on  citrus  and  blueberry  or  whether 
permanent  tolerances  for  these  uses 
would  be  appropriate.  Under  these 
circumstances,  EPA  does  not  believe 
that  these  tolerances  serve  as  a  basis  for 
registration  of  thiophanate-methyl  by  a 
State  for  special  local  needs  under 
FIFRA  section  24(c).  Nor  do  these 
tolerances  serve  as  the  basis  for  any 
State  other  than  those  listed  above  to 
use  this  pesticide  on  these  crops  under 
section  18  of  FIFRA  without  following 
all  provisions  of  EPA's  regulations 
implementing  section  18  as  identified  in 
40  CFR  part  166.  For  additional 
information  regarding  the  emergency 
exemption  for  thiophanate-methyl. 
contact  the  Agency's  Registration 
Division  at  the  address  provided  under 
FOR  FURTHER  INFORMATION  CONTACT. 
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TV.  Aggregate  Risk  Assessment  and 
Determination  of  Safety 

EPA  performs  a  number  of  analyses  to 
determine  the  risks  from  aggregate 
exposure  to  pesticide  residues.  For 
further  discussion  of  the  regulatory 
requirements  of  section  408  and  a 
complete  description  of  the  risk 
assessment  process,  see  the  hnal  rule  on 
Bifentluin  Pesticide  Tolerances  (62  FR 
62961,  November  26,  1997)  (FRL-5754- 
7). 

Consistent  with  section  408(b)(2)(D), 
EPA  has  reviewed  the  available 
scientific  data  and  other  relevant 
information  in  support  of  this  action. 
EPA  has  sufficient  data  to  assess  the 
hazards  of  thiophanate-methyl  and  to 
make  a  determination  on  aggregate 
exposiu^,  consistent  with  section 
408(b)(2),  for  time-limited  tolerances  for 
residues  of  thiophanate-methyl  in  or  on 
citrus  and  blueberry  at  0.5  and  1.5  ppm, 
respectively.  The  most  recent  estimated 
aggregate  risks  resulting  from  the  use  of 
thiophanate-methyl,  are  discussed  in 
the  Federal  Register  of  August  28.  2002 
(67  FR  55137)  (FRL-7192-1),  final  rule 
establishing  tolerances  for  residues  of 
thiophanate-methyl  in/on  grape,  pear, 
potatoe,  canola,  and  pistaciiio,  because 
in  that  prior  action,  risk  was  estimated 
assuming  tolerance  level  residues  in  all 
commodities  for  established  tolerances, 
as  well  as  those  being  proposed,  such  as 
the  citrus  and  blueberry  exemption 
uses.  Refer  to  the  August  28,  2002 
Federal  Register  document  for  a 
detailed  discussion  of  the  aggregate  risk 
assessments  and  determination  of 
safety.  EPA  relies  upon  that  risk 
assessment  and  the  findings  made  in  the 
Federal  Register  dociunent  in  support 
of  this  action.  Below  is  a  brief  summary 
of  the  aggregate  risk  assessment. 

EPA  has  evaluated  the  available 
toxicity  data  and  considered  its  validity, 
completeness,  and  reliability  as  well  as 
the  relationship  of  the  results  of  the 
studies  to  hiunan  risk.  EPA  has  also 
considered  available  information 
concerning  the  variability  of  the 
sensitivities  of  major  identifiable 
subgroups  of  consumers,  including 
infants  and  children.  A  siunmary  of  the 
toxicological  dose  and  endpoints  for 
thiophanate-methyl  for  use  in  human 
risk  assessment  is  discussed  in  Unit  III. 
of  the  final  rule  mentioned  above, 
published  in  the  Federal  Register  of 
August  28.  2002  (67  FR  55137). 

For  thiophanate-methyl,  the  Agency 
recently  modified  the  tolerance 
expression,  so  that  the  residues  to  be 
regulated  in  plant  and  animal 
commodities  for  purposes  of  tolerance 
enforcement  will  consist  of  the  residues 
of  thiophanate-methyl  and  its 


metabolite  MBC,  expressed  as 
thiophanate-methyl.  Exposure  from  the 
use  of  benomyl,  another  pesticide  which 
degrades  under  environmental 
conditions  to  MBC  was  not  included  in 
this  assessment  because  the  only  basic 
registrant  of  benomyl  requested 
voluntary  cancellation  of  all  benomyl- 
containing  products  in  April  2001. 
Product  cancellations  were  effective  in 
early  2001  with  sales  and  distribution  of 
benomyl  containing  products  ending  by 
December  31,  2001.  However,  the 
Agency  conducted  a  dietary  assessment 
using  U.S.  Department  of  Agriculture 
Pesticide  Data  Program  (PDP) 
monitoring  data  for  benomyl,  measiued 
as  MBC  to  estimate  residues  of 
thiophanate-methyl  because  MBC  is  a 
common  metabolite  of  both  benomyl 
and  thiophanate-methyl.  PDP  data  were 
available  for  apples,  bananas,  beans, 
cucurbits,  peaches,  and  strawberries. 
The  PDP  analytical  method  employs  a 
hydrolysis  step  that  converts  any 
benomyl  present  to  MBC.  MBC  is  then 
quantitated  and  corrected  for  molecular 
weight,  and  results  are  measured  as  the 
sum  of  benomyl  and  MBC.  Therefore, 
using  MBC  data  to  estimate  thiophanate- 
methyl  residues  may  be  a  conservative 
approach  in  that  it  may  overestimate 
thiophanate-methyl  residues. 

EPA  assessed  risk  scenarios  for 
thiophanate-methyl  under  acute, 
chronic,  and  short-  and  intermediate- 
term  exposures. 

The  Dietary  Exposure  Evaluation 
Model  (DEEM)TM  analysis  evaluated  the 
individual  food  consumption  as 
reported  by  respondents  in  the  USDA 
1989-1992  nationwide  Continuing 
Surveys  of  Food  Intake  by  Individuals 
(CSFII)  and  accumulated  exposvu-e  to 
the  chemical  for  each  commodity. 

For  the  acute  exposiu^  assessments, 
maximum  percent  crop  treated 
estimates  and  anticipated  residue 
estimates  were  used.  Using  these 
exposure  assumptions,  EPA  concluded 
that  acute  dietary  exposure  to 
thiophanate  methyl  uses  10%  of  the 
aPAD  for  the  general  U.S.  population 
and  25%  of  the  acute  Population 
Adjusted  Dose  (aPAD)  for  the  most 
highly  exposed  population  subgroup  of 
concern,  infants,  (less  than  1  year).  For 
MBC,  the  acute  dietary  risk  estimate 
uses  4%  of  the  aPAD  for  the  general 
U.S.  population  and  89%  of  the  aPAD 
for  the  population  subgroup  of  concern, 
infants,  (less  than  1  year).  The  total 
thiophanate-methyl  plus  MBC  acute 
dietary  risk  estimate  for  the  only 
population  subgroup  of  concern, 
females  (13-50  years)  uses  51%  of  the 
aPAD.  The  drinking  water  assessment, 
based  on  simultaneous  dietary  exposure 
to  both  MBC  and  thiophanate-methyl 


which  was  converted  to  MBC 
equivalents  resulted  in  the  following 
Drinking  Water  Levels  of  Concern 
(DWLOCs):  Infants  (less  than  1  year)  18 
ppb;  children  (1-6  years)  57  ppb; 
females  (13-50  years)  150-170  ppb;  and 
general  U.S.  population  5,700  ppb.  The 
lowest  DWLOC  for  the  population 
subgroup,  infants  (less  than  i  year)  does 
not  exceed  the  Estimated  Environmental 
Concentration  (EEC)  for  ground  water 
(0.033  ppb);  however,  the  DWLOC  does 
exceed  the  EEC  for  surface  water  (25 
ppb).  Although  the  EEC  is  exceeded,  the 
DWLOC  is  greatly  inflated  as  50%  of  the 
aPAD  percentage  is  consumed  by  citrus 
which  is  a  limited  emergency  use  only. 
When  citrus  is  removed  from  the 
DWLOC  estimation,  the  DWLOC 
becomes  94  ppb  which  is  well  above  the 
EEC  of  25  ppb.  The  DWLOC  is 
significantly  lowered  by  the  addition  of 
citrus  because  field  triad  data  was  used- 
which  results  in  an  overly  conservative 
estimation. 

Another  indication  that  the  addition 
of  citrus  based  on  field  trial  data  results 
in  an  over  estimation  is  the  fact  that 
benomyl  PDP  data  available  for  citrus 
indicated  that  there  were  zero  hits  out 
of  689  Florida  samples  of  orange  juice. 
These  data  were  not  used  to  refine  the 
DWLOC  estimation  as  the  benomyl 
application  rate  is  somewhat  lower  than 
the  rate  approved  for  thiophanate 
methyl  in  ihis  year's  emergency 
exemption.  However,  the  Agency 
believes  that  most  growers  used  the 
previously  registered  benomyl  rate, 
because  the  emergency  exemption  was 
approved  later  in  the  use  season  and 
thus  fewer  applications  than  were 
authorized  were  actually  used. 
Furthermore,  if  the  higher  rate  were 
used,  the  impact  would  be  lessened  by 
the  fact  that  juice  is  a  blended 
conunodity.  Therefore,  although  the 
DWLOC  is  exceeded,  the  acute  dietary 
risk  from  food  and  water  does  not 
exceed  the  Agency's  level  of  concern. 

For  the  chronic  exposure  assessments, 
average  residues  frtim  field  trial  data 
and  average  percent  crop  treated 
estimates  were  used. 

Using  these  exposure  assiunptions, 
EPA  has  concluded  that  exposure  to 
thiophanate-methyl  and  MBC  will 
utilize  the  following  percentages  of  the 
chronic  Population  Adjusted  Dose 
(cPAD)  for  the  U.S.  population: 
Thiophanate-methyl  -  0.7%;  MBC  - 
1.0%  and  total  thiophanate-methyl  plus 
MBC  - 1.7%.  The  major  identifiable 
subgroup  with  the  highest  aggregate 
exposure  is  children  (1-6  years)  and 
EPA  has  concluded  that  aggregate 
dietary  exposure  to  thiophanate-methyl 
and  MBC  will  utilize  the  following 
percentages  of  the  cPAD:  thiophanate- 


methyl  -  2.3%;  MBC  -  26%  and  total 
thiophanate-methyl  plus  MBC  -  28%. 
EPA  generally  has  no  concern  for 
exposures  below  100%  of  the  cPAD 
because  the  cPAD  represents  the  level  at 
or  below  which  daily  aggregate  dietary 
exposure  over  a  lifetime  will  not  pose 
appreciable  risks  to  hiunan  health.  The 
aggregate  chronic  DWLOCs  are  as 
follows:  858  ppb  for  the  general  U.S.   > 
population;  69  ppb  for  females  (13-50 
years);  22  ppb  for  infants  (less  than  1 
year);  and  18  ppb  for  children  (1-6 
years).  The  aggregate  surface  water  EEC 
for  thiophanate-methyl  is  0.7  ppb;  14 
ppb  for  MBC  and  14.7  ppb  for 
thiophanate-methyl  plus  MBC. 
Therefore,  the  chronic  aggregate  risks  do 
not  exceed  the  Agency's  level  of 
concern. 

Short-term  aggregate  exposure  takes 
into  account  residential  exposure  plus 
chronic  exposiue  to  food  and  water 
(considered  to  be  a  background 
exposure  level).  Thiophanate-methyl 
and  MBC  are  currently  registered  for  use 
that  could  result  in  short-term 
residential  exposiu-e  and  the  Agency  has 
determined  that  it  is  appropriate  to 
aggregate  chronic  food  and  water  and 
short-term  exposures  for  thiophanate- 
methyl  and  MBC. 

All  residential  expostues  are 
considered  to  be  short-term.  The 
Margins  of  Exposiue  (MOEs)  (converted 
to  MBC  equivalents)  for  aggregate  short- 
term  exposine  to  thiophanate-methyl 
are  as  follows:  Oral  exposure  of  children 
(1-6  years)  is  670;  dermal  exposure  of 
children  (1-6  years)  is  1,000;  and  dermal 
exposure  of.females  (13-50  years)  is 
1,315.  The  MOEs  for  aggregate  exposure 
to  MBC  from  the  use  of  MBC  as  an  in- 
can  preservative  are  670  for  dermal 
exposure  and  770  for  exposiue  via 
inhalation.  The  MOEs  (converted  to 
MBC  equivalents)  for  the  total 
thiophanate-methyl  and  MBC  aggregate 
exposure  are  as  follows:  630  for  oral  and 
dermal  exposure  of  children  (1-6  years); 
770  for  exposure  via  inhalation  for 
females  (13-50  years);  and  620  for  oral 
and  dermal  exposure  for  females  (13-50 
years).  Although  the  MOEs  below  1,000 
exceed  the  Agency's  level  of  concern, 
when  considering  the  conservative 
method  of  exposure  estimation 
previously  discussed,  and  the 
negotiated  risk  mitigation  whereby  the 
registrant  has  agreed  to  conduct  hand- 
press  studies  to  help  refine  this 
assessment,  the  risks  do  not  exceed  the 
Agency's  level  of  concern. 

Aggregate  cancer  risk  for  U.S. 
population.  The  total  thiophanate- 
methyl  and  MBC  dietary  cancer  risk  is 
8.5  x  10-''  for  existing  and  new  uses.  The 
cancer  risk  from  non-occupational 
residential  exposure  is  3.7  x  10-^.  The 


aggregate  cancer  risk  is  1.2  x  10-*.  This 
risk  estimate  includes  cancer  risk  from 
both  thiophanate-methyl  and  MBC  on 
food  including  all  pending  uses  and 
section  18  uses,  thiophanate-methyl 
exposure  frtim  treating  ornamentals, 
thiophanate-methyl  exposme  ttom 
performing  post-application  lawn 
activities,  and  exposure  from  applying 
paint  containing  MBC.  This  is 
considered  to  be  a  high-end  risk 
scenario  since  it  is  not  expected  that 
someone  would  treat  ornamentals, 
perform  high  exposure  post-application 
activities,  and  apply  paint  containing 
MBC  every  year  for  70  years.  Therefore, 
this  estimate  is  considered  to  be  a 
conservative  estimate.  Additionally,  the 
cancer  risk  estimate  based  on  the 
highest  EEC  (thiophanate-methyl  plus 
MBC  EEC)  is  9.6  x  10-^.  This  is  also  a 
very  high-end  risk  estimate  as  it  is  based 
on  the  maximum  rate  being  applied 
every  season  for  70  years.  Thus,  food 
plus  water  (assuming  that  the  modeled 
surface  water  EEC  is  equivalent  to 
concentrations  in  finished  drinking 
water)  plus  non-occupational  residential 
cancer  risk  is  2.2  x  10-*  which  is  still 
within  the  range  considered  as 
negligible.  In  addition,  the  cancer  risk 
estimates  using  benomyl/MBC  PDP 
monitoring  data  to  estimate 
thiophanate-methyl  residues  are  below 
1  X  10-*  for  thiophanate-methyl  existing 
uses,  new  uses,  and  the  amortized 
section  18  use  on  citrus  and  blueberry. 
Therefore,  the  risks  do  not  exceed  the 
Agency's  level  of  concern. 

Based  on  these  risk  assessments,  EPA 
concludes  that  there  is  a  reasonable 
certainty  that  no  harm  will  result  to  the 
general  population,  and  to  infants  and 
children  from  aggregate  exposure  to 
thiophanate-methyl  and  N>fflC  residues. 

V.  Other  Considerations 

A.  Analytical  Enforcement  Methodology 

Adequate  enforcement  methodology 
is  available  to  enforce  the  tolerance 
expression.  The  method  may  be 
requested  from:  Calvin  Furlow,  PIRIB. 
IRSD  (7502C),  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460;  telephone 
number:  (703)  305-5229;  e-mail  address: 
furlow.  calvin@epa  .gov. 

B.  International  Residue  Umits 

The  Codex  Alimentarius  Commission 
has  established  maximum  residue  limits 
(MRLs)  for  thiophanate-methyl  residues 
in/on  various  plant  and  animal 
commodities.  Codex  MRLs  for 
thiophanate-methyl  are  currently 
expressed  as  MBC.  The  Codex  MRL 
residue  definition  and  the  U.S.  tolerance 


definition,  previously  expressed  as  only 
thiophanate-methyl,  have  been 
incompatible  and  will  remain 
incompatible  even  with  the  recent 
revision  of  the  U.S.  tolerance  definition, 
since  the  revised  tolerance  definition 
includes  both  thiophanate-methyl  and 
MBC. 

C.  Conditions 

A  30-day  plant  back  interval  is 
required  for  crops  without  labeled  uses 
of  thiophanate-methyl. 

1.  Citrus.  Three  to  four  applications 
(depending  upon  rate)  may  be  made  at 
a  rate  of  1.05  to  1.4  pound  of  active 
ingredient  per  acre  (lb  a. i. /acre)  using 
ground  equipment.  A  maximum  of  4.2 
lb  a.i./acre  may  be  applied  per  year. 

2.  Blueberry.  Up  to  three  applications 
may  be  made  at  a  rate  of  0.7  lb  a.i./acre. 
No  more  than  three  applications  may  be 
made,  prior  to  the  harvest  of  the  berries; 
do  not  exceed  a  total  of  2.1  lb  a.i./acre 
per  season. 

VI.  Conclusion 

Therefore,  the  tolerances  are 
established  for  residues  of  thiophanate- 
methyl  and  its  metabolite,  (methyl  2- 
benzimidazoyl  carbamate  (MBC), 
expressed  as  thiophanate-methyl,  in  or 
on  citrus  at  0.5  ppm  and  blueberry  at  1.5 
ppm. 

Vn.  Objections  and  Hearing  Requests 

Under  section  408(g)  of  the  FFDCA,  as 
amended  by  the  FQPA,  any  person  may 
file  an  objection  to  any  aspect  of  this 
regulation  and  may  also  request  a 
hearing  on  those  objections.  The  EPA 
procedural  regulations  which  govern  the 
submission  of  objections  and  requests 
for  hearings  appear  in  40  CFR  part  1 78. 
Although  the  procedures  in  those 
regulations  require  some  modification  to 
reflect  the  amendments  made  to  the 
FFDCA  by  the  FQPA  of  1996.  EPA  will 
continue  to  use  those  procedures,  with 
appropriate  adjustments,  until  the 
necessary  modifications  can  be  made. 
The  new  section  408(g)  provides 
essentially  the  same  process  for  persons 
to  "object"  to  a  regulation  for  an 
exemption  from  the  requirement  of  a 
tolerance  issued  by  EPA  under  new 
section  408(d).  as  was  provided  in  the 
old  FFDCA  sections  408  and  409. 
However,  the  period  for  filing  objections 
is  now  60  days,  rather  than  30  days. 

A.  What  Do  I  Need  to  Do  to  File  an 
Objection  or  Request  a  Hearing? 

You  must  file  your  objection  or 
request  a  hearing  on  this  regulation  in 
accordance  with  the  instructions 
provided  in  this  unit  and  in  40  CFR  part 
178.  To  ensure  proper  receipt  by  EPA, 
you  must  identify  docket  ID  number 
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OPP-2002-0226  in  the  subject  line  on 
the  first  page  of  your  submission.  All 
requests  must  be  in  writing,  and  must  be 
mailed  or  delivered  to  the  Hearing  Clerk 
on  or  before  November  12,  2002. 

1.  Filing  the  request.  Your  objection 
must  specify  the  specific  provisions  in 
the  regulation  that  you  object  to.  and  the 
grounds  for  the  objections  (40  CFR 
178.25).  If  a  hearing  is  requested,  the 
objections  must  include  a  statement  of 
the  factual  issues(s)  on  which  a  hearing 
is  requested,  the  requestor's  contentions 
on  such  issues,  and  a  summary  of  any 
evidence  relied  upon  by  the  objector  (40 
CFR  178.27).  Information  submitted  in 
connection  with  an  objection  or  hearing 
request  may  be  claimed  confidential  by 
marking  any  part  or  all  of  that 
information  as  CBI.  Information  so 
marked  will  not  be  disclosed  except  in 
accordance  with  procedures  set  forth  in 
40  CFR  part  2.  A  copy  of  the 
information  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  may  be  disclosed  publicly 
by  EPA  without  prior  notice. 

Mail  your  written  request  to:  Office  of 
the  Hearing  Clerk  (1900),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460.  You 
may  also  deliver  your  request  to  the 
Office  of  the  Hearing  Clerk  in  Rm.  C400, 
Waterside  Mall,  401  M  St.,  SW.. 
Washington,  DC  20460.  The  Office  of 
the  Hearing  Clerk  is  open  ft-om  8  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  telephone 
number  for  the  Office  of  the  Hearing 
Clerk  is  (202)  260-4865. 

2.  Tolerance  fee  payment.  If  you  file 
an  objection  or  request  a  hearing,  you 
must  also  pay  the  fee  prescribed  by  40 
CFR  180.33(i)  or  request  a  waiver  of  that 
fee  pursuant  to  40  CFR  180.33(m).  You 
must  mail  the  fee  to:  EPA  Headquarters 
Accounting  Operations  Branch,  Office 
of  Pesticide  Programs,  P.O.  Box 
360277M,  Pittsburgh,  PA  15251.  Please 
identify  the  fee  submission  by  labeling 
it  "Tolerance  Petition  Fees." 

EPA  is  authorized  to  waive  any  fee 
requirement  "when  in  the  judgement  of 
the  Administrator  such  a  waiver  or 
refund  is  equitable  and  not  contrary  to 
the  purpose  of  this  subsection."  For 
additional  information  regarding  the 
waiver  of  these  fees,  you  may  contact 
James  Tompkins  by  phone  at  (703)  305- 
5697.  by  e-mail  at 

tompkins.jim@epa.gov,  or  by  mailing  a 
request  for  information  to  Mr.  Tompkins 
at  Registration  Division  (7505C).  Office 
of  Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Peimsylvania 
Ave.,  NW.,  Washington,  DC  20460. 

If  you  would  like  to  request  a  waiver 
of  the  tolerance  objection  fees,  you  must 


mail  your  request  for  such  a  waiver  to: 
James  HoUins.  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs.  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460. 

3.  Copies  for  the  Docket.  In  addition 
to  filing  an  objection  or  hearing  request 
with  the  Hearing  Clerk  as  described  in 
Unit  VILA.,  you  should  also  send  a  copy 
of  your  request  to  the  PIRIB  for  its 
inclusion  in  the  official  record  that  is 
described  in  Unit  I.B.2.  Mail  your 
copies,  identified  by  the  docket  ID 
number  OPP-2002-0226.  to:  Pubhc 
Information  and  Records  Integrity 
Branch,  Information  Resources  and 
Services  Division  (7502C).  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460.  hi 
person  or  by  courier,  bring  a  copy  to  the 
location  of  the  PIRIB  described  in  Unit 
I.B.2.  You  may  also  send  an  electronic 
copy  of  your  request  via  e-mail  to:  opp- 
docket@epa.gov.  Please  use  an  ASCII 
file  format  and  avoid  the  use  of  special 
characters  and  any  form  of  encryption. 
Copies  of  electronic  objections  and 
hearing  requests  will  also  be  accepted 
on  disks  in  WordPerfect  6.1/8.0  or 
ASCII  file  format.  Do  not  include  any 
CBI  in  your  electronic  copy.  You  may 
also  submit  an  electronic  copy  of  your 
request  at  many  Federal  Depository 
Libraries. 

B.  When  Will  the  Agency  Gmnt  a 
Request  for  a  Hearing? 

A  request  for  a  hearing  will  be  granted 
if  the  Administrator  determines  that  the 
material  submitted  shows  the  following: 
There  is  a  genuine  and  substantial  issue 
of  fact;  there  is  a  reasonable  possibility 
that  available  evidence  identified  by  the 
requestor  would,  if  established  resolve 
one  or  more  of  such  issues  in  favor  of 
the  requestor,  taking  into  account 
uncontested  claims  or  facts  to  the 
contrary;  and  resolution  of  the  factual 
issues(s)  in  the  manner  sought  by  the 
requestor  would  be  adequate  to  justify 
the  action  requested  (40  CFR  178.32). 

Vm.  Regulatory  Assessment 
Requirements 

This  final  rule  establishes  time- 
limited  tolerances  under  FFDCA  section 
408.  The  Office  of  Management  and 
Budget  (OMB)  has  exempted  these  types 
of  actions  from  review  imder  Executive 
Order  12866,  entitled  Regulatory 
Planning  and  Review  (58  FR  51735. 
October  4, 1993).  Because  this  rule  has 
been  exempted  from  review  under 
Executive  Order  12866  due  to  its  lack  of 
significance,  this  rule  is  not  subject  to 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 


Significantly  Affect  Energy  Supply, 
Distribution,  or  Use  (66  FR  28355.  May 
22,  2001).  This  final  rule  does  not 
contain  any  information  collections 
subject  to  OMB  approval  under  the 
Paperwork  Reduction  Act  (PRA).  44 
U.S.C.  3501  et  seq.,  or  impose  any 
enforceable  duty  or  contain  any 
unfunded  mandate  as  described  under 
Title  II  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (PubUc 
Law  104—4).  Nor  does  it  requfre  any 
special  considerations  under  Executive 
Order  12898.  entitled  Federal  Actions  to 
Address  Environmental  Justice  in 
Minority  Populations  and  Low-Income 
Populations  (59  FR  7629.  February  16, 
1994);  or  OMB  review  or  any  Agency 
action  under  Executive  Order  13045, 
entitled  Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885.  April  23.  1997). 
This  action  does  not  involve  any 
technical  standards  that  would  require 
Agency  consideration  of  volimtary 
consensus  standards  pursuant  to  section 
12(d)  of  the  National  Technology 
Transfer  and  Advancement  Act  of  1995 
(NTTAA).  Public  Law  104-113.  section 
12(d)  (15  U.S.C.  272  npte).  Since 
tolerances  and  exemptions  that  are 
established  on  the  basis  of  a  FIFRA 
section  18  exemption  under  FFDCA 
section  408,  such  as  the  tolerances  in 
this  final  rule,  do  not  require  the 
issuance  of  a  proposed  rule,  the 
requirements  of  the  Regulatory 
Flexibility  Act  (RFA)  (5  U.S.C.  601  et 
seq.)  do  not  apply.  In  addition,  the 
Agency  has  determined  that  this  action 
will  not  have  a  substantial  direct  effect 
on  States,  on  the  relationship  between 
the  national  government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10. 
1999).  Executive  Order  13132  requires 
EPA  to  develop  an  accoimtable  process 
to  ensure  "meaningful  and  timely  input 
by  State  and  local  officials  in  the 
development  of  regulatory  policies  that 
have  federalism  implications."  "Policies 
that  have  federalism  implications"  is 
defined  in  the  Executive  Order  to 
include  regulations  that  have 
"substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government."  This  final  rule 
directly  regiilates  growers,  food 
processors,  food  handlers,  and  food 
retailers,  not  States.  This  action  does  not 
alter  the  relationships  or  distribution  of 
power  and  responsibilities  established 


by  Congress  in  the  preemption 
provisions  oT  FFDCA  section  408(n)(4). 
For  these  same  reasons,  the  Agency  has 
determined  that  this  rule  does  not  have 
any  "tribal  implications"  as  described 
in  Executive  Order  13175,  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249,  November  6.  2000).  Executive 
Order  13175,  requires  EPA  to  develop 
an  accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
Government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes."  This 
rule  will  not  have  substantial  direct 
effects  on  tribal  governments,  on  the 
relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
TTius,  Executive  Order  13175  does  not 
apply  to  this  rule. 

IX.  Siibmdssion  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  this  final 
rule  in  the  Federal  Register.  This  final 
rule  is  not  a  "major  rule"  as  defined  by 
5  U.S.C.  804(2). 

List  of  Subjects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests.  Reporting  and  recordkeeping 
requirements. 


Dated:  September  3.  2002. 
Peter  Caulkins, 

Acting  Director.  Registration  Division.  Office 
of  Pesticide  Programs. 

Therefore,  40  CFR  chapter  I  is 
amended  as  follows: 

PART  180— {AMENDED] 

1.  The  authority  citation  for  part  180 
continues  to  read  as  follows: 

Authority:  21  U.S.C.  321(q),  346(a)  and 
374. 

2.  Section  180.371  is  amended  by 
adding  text  and  a  table  to  paragraph  (b) 
to  read  as  follows: 

§  1 80.371    Thiophanato-fnethyl;  toterances 
forraskluM. 

*        •        •        *        • 

(b)  Section  18  emergency  exemptions. 
Time-limited  tolerances  are  established 
for  the  residues  of  thiophanate-methyl 
and  its  metabolite  (methyl  2- 
benzimidazoyl  carbamate  (MBC))  in 
connection  with  use  of  the  pesticide 
under  section  18  emergency  exemptions 
granted  by  EPA.  The  tolerances  are 
specified  in  the  following  table,  and  will 
expire  and  are  revoked  on  the  dates 
specified. 


Commodity 

Parts  per 
million 

Expita- 

tion/rev- 

ncation 

date 

Bluebeny  

Citrus  

1.5 
0.5 

6/30/04 
6/30/04 

[FR  Doc.  02-23266  Filed  9-11-02;  8:45  am] 

BILUNG  COOE  6S60-S0-S 

ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  300 
[FRL-7373-8] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Envirorunental  Protection 

Agency. 

ACTION:  Direct  final  notice  of  deletion  of 

the  Republic  Steel  Quarry  Superfund 

Site  from  the  National  Priorities  List. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  Region  5  is  publishing  a 
direct  final  notice  of  deletion  of  the 
Republic  Steel  Quarry  Superfund  Site 
(Site),  located  in  Elyria.  Ohio,  from  the 
National  Priorities  List  (NPL). 

The  NPL,  promulgated  pursuant  to 
section  105  of  the  Comprehensive 
Environmental  Response, 


Compensation,  and  Liability  Act 
(CERCLA)  of  1980,  as  amended,  is 
appendix  B  of  40  CFR  part  300.  which 
is  the  National  Oil  and  Hazardous 
Substances  Pollution  Contingency  Plan 
(NCP).  This  direct  final  notice  of 
deletion  is  being  published  by  EPA  with 
the  concurrence  of  the  State  of  Ohio, 
through  the  Ohio  Environmental 
Protection  Agency,  because  EPA  has 
determined  that  all  appropriate 
response  actions  under  CERCLA  have 
been  completed  and,  therefore,  further 
remedial  action  piu-suant  to  CERCLA  is 
not  necessary  at  this  time. 
DATES:  This  direct  final  deletion  will  be 
effective  November  12,  2002,  unless 
EPA  receives  adverse  comments  by 
October  15,  2002.  If  adverse  comments 
are  received,  EPA  will  publish  a  timely 
withdrawal  of  the  direct  final  deletion 
in  the  Federal  Register  informing  the 
public  that  the  deletion  will  not  take 
effect. 

ADDRESSES:  Comments  may  be  mailed 
to:  Sheila  Sullivan,  Remedial  Project 
Manager  (RPM)  (SR-6J), 
(sullivan.sheila&epa.gov)  U.S.  EPA 
Region  5,  77  W.  Jackson  Blvd.,  Chicago, 
IL,  USA  60604-3590,  (mail  code:  SR-6J) 
or  at  (312)  886-5251  or  1-800-621^431 
Monday  through  Friday  9  a.m.  to  4  p.m. 

Information  Repositories: 
Comprehensive  information  about  the 
Site  and  the  site  deletion  docket  are 
available  for  viewing  and  copying  at  the 
Site  information  repositories  located  at: 
1 .  EPA  Region  5  Administrative 
Records,  77  West  Jackson  Blvd.,  Seventh 
Floor,  Chicago,  IL,  USA  60604-3590. 
(312)  886-0900,  Monday  through  Friday 
8  a.m.  to  4  p.m.;  2.  Elyria  Public  Library. 
320  Washington  Ave.,  Elyria,  OH  44035, 
(440)  323-5747,  Monday  through 
Thursday  9  a.m.  to  8:30  p.m.,  Friday 
through  Saturday  9  a.m.  to  5:30  p.m., 
Sunday  1  to  4  p.m.;  3.  Ohio 
Environmental  Protection  Agency — 
Northeast  District  Office,  2110  E.  Aurora 
Road,  Twinsburg,  OH  44087,  (330)  963- 
1200,  Monday  through  Friday  8  a.m.  to 
5  p.m. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sheila  Sullivan.  Remedial  Project 
Manager  at  (312)  886-5251, 
Sullivan.Sheila@EPA.Gov  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253, 
Beard.Gladys@EPA.Gov.  or  1-800-621- 
8431.  U.S.  EPA  Region  5  (SR-6J).  77  W, 
Jackson  Blvd..  Chicago,  IL.  USA.  60604- 
3590,  Monday  through  Friday  9  a.m.  to 
4  p.m. 
SUPPLEMENTARY  INFORMATION: 

Table  of  Contents 

I.  Introduction 

II.  NPL  Deletion  Criteria 
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in.  Deletion  Procedures 

IV.  Basis  for  Site  Deletion 

V.  Deletion  Action 

I.  Introduction 

EPA  Region  5  is  publishing  this  direct 
final  notice  of  deletion  of  the  Republic 
Steel  Quany  Superfund  Site  from  the 
NPL. 

The  EPA  identifies  sites  that  appear  to 
present  a  significant  risk  to  public 
health  or  the  environment  and 
maintains  the  NPL  as  the  list  of  those 
sites.  As  described  in  §  300.425(eK3)  of 
the  NCP,  sites  deleted  from  the  NPL 
remain  eligible  for  remedial  actions  if 
conditions  at  a  deleted  site  warrant  such 
action. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
proceeding  without  prior  publication  of 
a  notice  of  intent  to  delete.  This  action 
will  become  effective  November  12. 
2002,  unless  EPA  receives  adverse 
comments  by  October  15,  2002,  on  this 
document.  If  adverse  comments  are 
received  within  the  30-day  public 
comment  period  on  this  document.  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
efiiective  date  of  the  deletion  and  the 
deletion  will  not  take  effect.  EPA  will, 
as  appropriate,  prepare  a  response  to 
comments  and  continue  with  the 
deletion  process  on  the  basis  of  the 
notice  of  intent  to  delete  and  the 
comments  already  received.  There  will 
be  no  additional  opportimity  to 
comment. 

Section  II  of  this  dociunent  explains 
the  criteria  for  deleting  sites  from  the 
NPL.  Section  III  discusses  procedures 
that  EPA  is  using  for  this  action.  Section 
IV  discusses  the  Republic  Steel  Quarry 
Superfund  Site  and  demonstrates  how  it 
meets  the  deletion  criteria.  Section  V 
discusses  EPA's  action  to  delete  the  Site 
from  the  NPL  unless  adverse  comments 
are  received  during  the  public  comment 
period. 

n.  NPL  Deletion  Criteria 

Section  300.425(e)  of  the  NCP 
provides  that  sites  may  be  deleted  fi-om 
the  NPL  where  no  further  response  is 
appropriate.  In  making  a  determination 
to  delete  a  site  from  the  NPL,  EPA  shall 
consider,  in  consultation  with  the  State, 
whether  any  of  the  following  criteria 
have  been  met: 

i.  Responsible  parties  or  other  persons 
have  implemented  all  appropriate 
response  actions  required: 

ii.  All  appropriate  Fund-financed 
(Hazardous  Substance  Superfund 
Response  Trust  Fimd)  responses  under 
CERCLA  have  been  implemented,  and 
no  further  response  action  by 
responsible  parties  is  appropriate:  or 


iii.  The  remedial  investigation  has 
shown  that  the  release  poses  no 
significant  threat  to  public  health  or  the 
environment  and,  therefore,  the  taking 
of  remedial  measures  is  not  appropriate. 

Even  if  a  site  is  deleted  from  the  NPL, 
where  hazardous  substances,  pollutants, 
or  contaminants  remain  at  the  deleted 
site  above  levels  that  allow  for 
unlimited  use  and  unrestricted 
exposure,  CERCLA  section  121(c),  42 
U.S.C.  9621ic)  requires  that  a 
subsequent  review  of  the  site  be 
conducted  at  least  every  five  years  after 
the  initiation  of  the  remedial  action  at 
the  deleted  site  to  ensiue  that  the  action 
remains  protective  of  public  health  and 
the  environment.  If  new  information 
becomes  available  which  indicates  a 
need  for  further  action,  EPA  may  initiate 
remedial  actions.  Whenever  there  is  a 
significant  release  from  a  site  deleted 
from  the  NPL,  the  deleted  site  may  be 
restored  to  the  NPL  without  application 
of  the  hazard  ranking  system. 

UL  Deletion  Procedures 

The  following  procedures  apply  to 
deletion  of  the  Site: 

(1)  The  EPA  consulted  with  the  State 
of  Ohio  on  the  deletion  of  the  Site  bom 
the  NPL  prior  to  developing  this  direct 
final  notice  of  deletion. 

(2)  The  State  of  Ohio  conciured  with 
deletion  of  the  Site  from  the  NPL. 

(3)  Conciurendy  with  the  publication 
of  this  direct  final  notice  of  deletion,  a 
notice  of  intent  to  delete,  published 
today  in  the  "Proposed  Rules"  section 
of  the  Federal  Register,  is  also  being 
published  in  a  major  local  newspaper  of 
general  circidation  at  or  near  the  Site 
and  is  being  distributed  to  appropriate 
federal,  state,  and  local  government 
officials  and  other  interested  parties. 
The  newspaper  notice  aimounces  the 
30-day  public  comment  period 
concerning  the  notice  of  intent  to  delete 
the  Site  from  the  NPL. 

(4)  The  EPA  prepared  a  site  deletion 
docket  which  contain  copies  of 
documents  supporting  the  deletion.  The 
site  deletion  docket  has  been  placed  in 
the  Site  information  repositories 
identified  above. 

(5)  If  adverse  comments  are  received 
within  the  30-day  public  comment 
period  on  this  dociunent,  EPA  will 
publish  a  timely  notice  of  withdrawal  of 
this  direct  final  notice  of  deletion  before 
its  effective  date  and  will  prepare  a 
response  to  conunents  and  continue 
with  a  decision  on  the  deletion  based  on 
the  notice  of  intent  to  delete  and  the 
comments  already  received. 

Deletion  of  a  site  from  the  NPL  does 
not  itself  create,  alter,  or  revoke  any 
individual's  rights  or  obligations. 
Deletion  of  a  site  from  the  NPL  does  not 


in  any  way  alter  EPA's  right  to  take 
enforcement  actions,  as  appropriate. 
The  NPL  is  designed  primarily  for 
informational  purposes  and  to  assist 
EPA  management.  Section  300.425(e)(3) 
of  the  NCP  states  that  the  deletion  of  a 
site  from  the  NPL  does  not  preclude 
eligibility  for  future  response  actions, 
should  future  conditions  warrant  such 
actions. 

IV.  Basis  for  Site  Deletion 

The  following  information  provides 
EPA's  rationale  for  deleting  the  Site 
from  the  NPL: 

Site  Location 

The  Republic  Steel  Quarry  (RSQ)  Site 
is  located  in  the  City  of  EljTia,  Ohio, 
and  is  situated  east  of  West  River  Road 
and  west  of  the  west  branch  of  the  Black 
River.  The  City  of  Elyria  is  located 
southwest  of  Cleveland  in  Lorain 
County  in  northeastern  Ohio,  and  can  be 
found  on  the  Grafton  USGS  quadrangle 
map  in  Township  6  North,  Range  17 
West.  The  Site  consists  of  a  four-acre 
water-filled  quarry  that  is  surrounded 
by  seven  acres  of  densely  vegetated 
land.  A  fence  now  surroimds  the  Site 
perimeter.  The  water  depth  of  the 
quarry  is  approximately  60  feet  and  the 
sides  of  the  quarry  rise  to  about  25  feet 
above  the  water  siuface.  The  quarry 
walls  are  formed  by  Berea  Sandstone  at 
and  below  the  quarry  water  level.  Above 
the  Berea  Sandstone,  the  walls  consists 
of  large  vertically  stacked  sandstone 
blocks  that  were  used  as  retaining  walls 
diuing  quarrying  operations.  Water  from 
the  quarry  discharges  via  an  outlet 
directly  into  the  Black  River. 

Site  History 

The  RSQ  Site  was  operated  as  a 
sandstone  quarry  during  an  imknown 
period  of  time  prior  to  1950.  From  1950 
to  1975,  the  Republic  Steel  Corporation 
discharged  about  200,000  gallons  per 
day  of  waste  pickle  liquor  and  rinse 
water  from  steel  pickling  operations  to 
the  quarry.  The  waste  pickle  liquor, 
consisting  largely  of  sulfuric  acid  and 
dissolved  metal  oxides,  was  pumped 
through  an  aboveground  pipe  to  a  ditch 
which  flows  into  the  quarry.  Republic 
Steel  Corporation  was  later  acquired  by 
LTV  Steel  Corporation,  which  is 
presently  operating  the  steel  plant  south 
of  the  quarry.  In  1976,  the  discharge 
ditch  leading  to  the  quarry  was 
dammed.  The  City  of  Elyria  purchased 
the  quarry  and  the  seven  svuToimding 
acres  of  land  from  Republic  Steel 
Corporation  in  1977,  with  the  intention 
of  establishing  a  municipal  park  on  the 
property  in  the  future.  In  1983,  a  site 
investigation  by  the  U.S.  EPA  Field 
Investigation  Team  (FIT)  detected  heavy 


metals  in  the  groundwater.  The  Site  was 
subsequently  proposed  for  the  National 
Priorities  List  (NPL).  Both  the  City  of 
Eljrria  and  LTV  Steel  Corporation 
challenged  the  Site's  placement  on  the 
NPL,  which  was  finalized  in  1986  and 
later  upheld  by  the  court  in  1990.  A 
Remedial  Investigation  (RI),  conducted 
between  1987  and  1988,  indicated  that 
onsite  soils  were  contaminated.  To  a 
lesser  degree,  the  groundwater,  quarry 
sediments  and  surface  water,  and 
potentially  fish  tissue  had  also  been 
impacted.  A  Record  of  Decision  (ROD) 
memorializing  the  selected  remedial 
action  (RA)  for  the  Site  was  issued  in 
September  1988.  The  ROD  determined 
that  the  focus  of  the  RA  woiUd  be  the 
excavation  and  disposal  of 
contaminated  soil.  In  addition  to  the 
soil  removal,  the  ROD  called  for  further 
studies  of  fish  tissue  and  groimdwater, 
which  were  to  be  addressed  in  a 
Supplemental  Investigation  for  the  Site. 
Both  components  of  the  RA  were 
completed  in  1990.  hi  1993,  EPA 
entered  into  a  settiement  with  LTV  Steel 
in  bankruptcy  coiut.  The  U.S.  EPA 
settied  with  the  City  of  Elyria  in  1993. 

Remedial  Investigation  and  Feasibility 
Study  (RI/FS) 

The  RI  revealed  that  all  contamination 
caused  by  Republic  Steel's  disposal 
practices  was  limited  to  quarry 
sediments,  the  pickle  liquor  discharge 
ditch  and  several  soil  locations  around 
the  quarry's  edge.  As  part  of  the  RI,  a 
baseline  risk  assessment  was  performed 
in  which  hirnian  health  risks  were 
evaluated  with  respect  to  carcinogenic 
and  noncarcinogenic  risk  under  various 
ciirrent  and  future  exposure  scenarios. 
The  risks  were  driven  by  carcinogenic 
polynuclear  aromatic  hydrocarbons 
(cPAHs)  and  heavy  metals — the  major 
Site  contaminants.  Both  the  quarry  and 
the  Black  River,  which  borders  the  Site 
on  the  east,  are  used  for  recreational 
purposes  such  as  swimming  and  fishing. 
Drinking  water  is  ciurenUy  supplied  to 
siUTOunding  residents  via  the  City  of 
Elyria  municipal  water  supply  system. 

A  Feasibility  Study  (FS)  typically 
succeeds  the  RI  and  is  conducted  to 
determine  the  best  approach  to  cleaning 
up  a  site  using  nine  specific  criteria.  An 
FS  was  not  conducted  for  this  Site 
because  the  contaminants  exceeding 
risk-based  action  leVels  in  the  soils  were 
limited  in  volume  and  distribution  to 
specific  areas  or  hotspots.  The 
contaminated  sediments  are  confined  to 
the  quarry  bottom  and  are  not  readily 
accessible  to  humans,  except  via  the  fish 
consiunption  pathway.  In  addition,  the 
groimdwater  was  not  being  used  as  a 
potable  water  soiuce. 


Record  of  Decision 

The  ROD  was  issued  in  September 
1988  and  prescribed  the  excavation  and 
removal  of  100  cubic  yards  of  combined 
sediment  and  soils  exceeding  an  Action 
Level  of  300  ppb  for  cPAHs.  These  soils 
were  primarily  located  in  the  pickle 
liquor  discharge  ditch  and  the  boat 
ramp  areas  aroimd  the  southern  edge  of 
the  quarry.  The  quarry  and  the 
siUTOunding  land  were  to  be  fenced.  The 
ROD  also  specified  that  a  fish  species 
siuvey,  fish  tissue  bioassays  and 
groiuidwater  resampling  be  conducted 
during  a  Supplemental  Investigation  in 
order  to  recalculate  the  risks  using 
actual  fish  tissue  data  and  more  recent 
groundwater  data.  Since  groimdwater  at 
the  time  was  not  used  as  a  potable  water 
supply,  nor  was  it  expected  to  be  used 
in  the  future,  the  ROD  did  not  include 
groundwater  treatment.  The 
contaminated  quarry  sediments  were  to 
be  left  in  place  since  they  lay  below  the 
mixing  zone  and  fish  were  not  likely  to 
come  in  contact  with  them.  U.S.  EPA 
further  concluded  that  quarry 
remediation  would  likely  entrain 
contaminated  sediments  in  the  water, 
thereby  increasing  the  likelihood  of 
exposure  to  the  contaminants  by  fish. 
Humans  consuming  the  fish  would  also 
be  subject  to  increased  risk. 

Characterization  of  Risk 

As  part  of  RI  process,  a  baseline  risk 
assessment  was  conducted  for  the  Site. 
The  assessment  considered  all 
exposures  likely  to  result  from  current 
and  future  uses  of  the  Site.  For  current 
uses,  such  as  trespassing,  recreational 
fishing  and  swimming,  one  exposure 
scenario— the  ingestion  of  fish  from  the 
quarry,  produced  significant 
carcinogenic  and  noncarcinogenic  risks. 
Significant  carcinogenic  and 
noncarcinogenic  risks  are  respectively 
defined  as  an  upper  bound  excess 
lifetime  cancer  risk  exceeding  1  x  10  "  * 
and  a  Hazard  Index  (HI)  exceeding  one. 
The  maximum  carcinogenic  risks  were 
driven  by  the  potential  uptake  of  cPAHs 
and  mercury  from  the  quarry  sediment 
to  fish  tissue.  These  risks  were 
determined  to  be  nearly  four  times 
greater,  or  4  x  10 ,"  *,  than  the  above- 
stated  thresholds  for  significant 
carcinogenic  risk. 

Under  future  use  conditions,  the  RI 
baseline  risk  assessment  of  residential 
exposures  resulted  in  an  upper  bound 
excess  lifetime  cancer  risk  greater  than 
1x10"*.  This  risk  was  driven  by  direct 
contact  and  incidental  ingestion  of  soil 
and  groimdwater.  With  regard  to  the 
groundwater  ingestion  pathway,  the 
maximum  carcinogenic  and 
noncarcinogenic  respective  risks,  3  x 


10  " '  and  an  HI  exceeding  one.  were 
based  on  the  detection  of  methylene 
chloride  and  acetone  in  groundwater 
during  the  RI;  however,  a  second 
sampling  did  not  confirm  their 
presence.  These  chemicals  were 
assumed  to  be  present  for  the  purposes 
of  producing  a  protective  baseline  risk 
assessment.  The  conflicting  results 
necessitated  a  third  sampling  event 
which  failed  to  detect  and  confirm  the 
presence  of  these  chemicals. 

Response  Actions 

The  Remedial  Action  (RA)  was 
completed  by  U.S.  EPA  in  1990  and  was 
implemented  in  two  phases.  The  first 
phase  focused  on  resolving  the  risk 
issues  concerning  groundwater  and  fish 
tissue  that  were  raised  during  the  RI 
baseline  risk  assessment.  This  involved 
determining  the  requirements  for  the 
upcoming  fish/biota  species  survey  and 
fish  tissue  bioassays,  and  additional 
groundwater  monitoring  for  the 
Supplemental  Investigation.  The  second 
phase  involved  addressing  the 
contaminated  soil  and  sediments. 

Obtaining  data  for  the  first  phase  was 
critical  because  time  constraints  had 
prevented  the  collection  and  analysis  of 
actual  fish  tissue  samples  during  the  RI 
itself.  Instead,  the  fish  tissue 
concentrations  had  to  be  estimated 
using  a  conservative  sediment  to  fish 
tissue  model  that  incorporated  quarry 
sediment  data  collected  during  the  RJ. 
According  to  the  exposure  conditions  in 
the  baseline  risk  assessment,  if  the  Site 
were  not  remediated,  then  fish  caught 
and  consumed  on  a  regular  basis  from 
the  quarry  would  pose  an  unacceptable 
noncarcinogenic  risk  to  humans  due  to 
the  levels  of  cPAHs  and  mercury.  This 
risk  needed  to  be  verified  using  actual 
fish  tissue  samples.  The  tissue  samples 
and  fish  species  survey  were  further 
warranted  because  the  Ambient  Water 
Quality  Criteria  (AWQC).  which  are 
used  to  define  risk-based  acceptable 
surface  water  concentrations  for  the 
protection  of  aquatic  organisms,  were 
exceeded  for  mercury,  manganese  and 
copper  in  the  quarry  water.  The 
subsequent  1990  Supplemental 
Investigation  risk  recalculation  found 
that  the  previous  assumptions  made 
during  the  modeling  of  mercury  and 
cPAHs  concentrations  in  fish  tissue,  in 
lieu  of  actual  data,  were  too 
conservative  and  unreliable.  The 
recalculated  maximum  carcinogenic  and 
noncarcinogenic  risks  to  humans  from 
consumption  of  fish  tissue  were  based 
on  the  more  recent  fish  tissue  data 
obtained  during  the  Supplemental 
Investigation.  "These  risks,  which  were 
respectively  revised  to  an  upper  bound 
excess  lifetime  risk  of  6  x  10  ^  and  a 
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HI  of  one,  fall  within  the  acceptable  risk 
range.  Because  the  risk  recalculations 
performed  during  the  Supplemental 
Investigation  confirmed  that  no 
unacceptable  risks  were  posed  to 
humans  consuming  fish  from  either  the 
quarry  or  the  Black  River,  U.S.  EPA  did 
not  recommend  to  the  Ohio  Department 
of  Health  that  a  fish  advisory  be  issued. 

The  additional  groimdwater 
monitoring  was  performed  because 
berylliiun  and  bis(2- 
ethylhexyllphthalate  had  been 
reassigned  higher  cancer  potency  factors 
by  U.S.EPA  since  the  completion  of  the 
RI  baseline  risk  assessment.  During  the 
Supplemental  Investigation,  the  risks 
from  groundwater  were  recalculated 
using  the  semi-volatile  and  inorganic 
contaminants  previously  identified  in 
the  RI,  but  omitted  the  two  imconfirmed 
chemicals,  methylene  chloride  and 
acetone.  The  carcinogenic  and 
noncarcinogenic  groundwater  risks 
respectively  increased  to  3  x  10    •♦  and 
exceeded  one  for  the  HI,  due  to  the 
higher  cancer  potency  factor  assigned  to 
beryllium  and  the  inclusion  of  bis(2- 
ethylhexyl)phthalate  as  a  groundwater 
contaminant  in  the  recalculation.  There 
cue  currently  no  users  of  groundwater  at 
the  Site  or  within  at  least  one-half  mile 
of  the  Site,  hence  there  was  no 
imminent  risk  presented  to  humans  at 
the  time  from  groundwater.  Further,  the 
groundwater  is  not  expected  to  be  used 
as  a  potable  water  source  in  the  future 
because  in-place  deed  restrictions 
prohibit  the  use  of  the  groundwater  on 
the  property.  This  is  detailed  in  the 
"Operations  and  Maintenance"  section 
of  this  notice. 

U.S.  EPA  performed  the  second  phase 
of  the  RA  addressing  contaminated  soil 
and  sediments  after  the  potentially 
responsible  parties  declined  to  perform 
the  cleanup.  U.S.  EPA's  Technical 
Assistance  Team  delineated  the  extent 
of  soil  contamination  in  1989.  The 
affected  areas  involved  soils  from  the 
pickle  liquor  discharge  drainage  ditch 
and  the  boat  launch  areas  at  the 
southern  edge  of  the  quarry.  In  February 
1990,  150  cubic  yards  of  material  were 
removed  from  these  identified  hotspots. 
In  June  1990,  an  additional  40  cubic 
yards  of  soil  from  the  pickle  liquor  ditch 
were  removed  after  confirmatory 
sampling  indicated  that  the  RA  cleanup 
goal  of  300  ppb  for  cPAHs  had  not  been 
achieved.  The  soils  were  to  be  disposed 
of  offsite  according  to  Resource 
Conservation  and  Recovery  Act  Land 
Disposal  Restrictions  (57  FR  2676). 
Although  not  specified  in  the  ROD,  the 
quarry  and  the  surrounding  land  were  to 
be  fenced. 


Cleanup  Standards 

The  cleanup  standards  used  in  the 
1988  ROD  were  determined  by  risk- 
based  chemical-specific  legally 
applicable  or  relevant  and  appropriate 
requirements  (ARARs).  The  ROD 
established  that  the  cleanup  should 
primarily  focus  on  soils.  The  soil 
removal  criterion  designated  that  all 
soils  for  which  the  sum  of  the  four 
cPAHs,  i.e.,  benzo(a]anthracene, 
chrysene,  benzo(b)fluoranthene  and 
benzo(k]fluoranthene,  exceeded  300 
ppb — the  Action  Level  for  cPAHs, 
should  be  removed.  This  Action  Level 
was  based  onalxlO"*  excess  lifetime 
cancer  risk  from  incidental  ingestion 
and  skin  contact  exposure  to  soil.  Since 
the  Supplemental  Investigation  risk 
recalculation  of  1990,  the  toxicity 
criteria  for  cPAHs  have  been  revised  to 
less  stringent  values.  Therefore,  the 
excess  lifetime  cancer  risk  from 
exposure  to  cPAHs  in  the  soils  is  below 
1x10"''  and  is  considered  to  be  within 
the  acceptable  risk  range.  Acceptable 
groundwater  concentrations  were 
defined  by  the  primary  and  secondary 
drinking  water  standards  or  maximum 
contaminant  levels  (MCLs).  At  the  time 
of  the  RI  and  Supplemental 
Investigation,  the  mean  and  maximum 
concentrations  of  beryllium  and  iron 
exceeded  their  respective  MCLs.  Also, 
the  mean  and  maximum  concentrations 
of  manganese  and  phenol  exceeded 
Ohio  Water  Quality  Standards.  Since 
there  has  been  no  human  exposure  to 
groundwater,  nofare  future  exposures 
anticipated,  these  contaminant  levels 
are  not  considered  hazardous  to  human 
health.  The  AWQC  were  used  to  define 
acceptable  surface  water  concentrations 
for  the  protection  of  aquatic  organisms 
in  the  quarry  and  the  Black  River.  The 
average  and  maximum  concentrations  of 
manganese  and  mercury  exceeded  the 
AWQC  for  the  consumption  offish, 
however  mercury  was  not  detected  in 
the  surface  water  samples.  Finally,  risk- 
based  criteria  for  the  evaluation  of 
sediment  contaminants  were  developed 
by  modeling  the  sediment  to  fish  tissue 
uptake  of  quarry  contaminants.  Mercury 
concentrations  were  calculated  using  a 
conservative  sediment/water 
partitioning  mode,  hence  contaminant 
concentrations  in  the  water  column 
were  expected  to  be  less  than  the 
predicted  values. 

Operation  and  Maintenance 

The  RSQ  Site  is  currently  owned  and 
maintained  by  the  City  of  Elyria.  An 
existing  state-superfund  contract  with 
the  Ohio  EPA  indicates  that  Ohio  EPA 
will  assure  all  futiu-e  Operation  and 
Maintenance  (O&M)  of  the  RA  for  the 


expected  life  of  the  actions.  To  date,  it 
has  not  been  necessary  for  the  Ohio  EPA 
to  directly  undertake  O&M  activity  at 
the  RSQ  Site  because  the  City  of  Elyria 
has  assumed  this  responsibility.  The 
State  will  be  responsible  for  O&M  in  any 
subsequent  phase,  if  necessary.  Since 
issuing  the  first  Five- Year  Review  for 
the  Site  on  September  28, 1998,  the  U.S. 
EPA  and  the  Ohio  EPA  have  determined 
that  while  the  1988  ROD  has  been 
protective  and  minimal  exposure  to 
remaining  Site  contaminants  has 
occurred,  the  remedy  needs  to  be 
expanded  to  include  institutional 
control  measures  at  the  Site.  The  Ohio 
EPA  further  supported  the  application 
of  enforceable  institutional  controls  in 
order  to  facilitate  its  future  O&M 
responsibilities  at  the  Site.  In  September 
2001,  U.S.  EPA  issued  an  Explanation  of 
Significant  Differences  (ESD)  to  the  ROD 
which  memorialized  the  addition  of 
institutional  controls  and  deed 
restrictions  to  the  RA.  Since  becoming 
part  of  the  RA,  the  implementation  of 
the  institutional  controls  and 
restrictions  is  also  subject  to  O&M.  As 
the  local  authority  and  Site  owner,  the 
City  of  Eljrria  will  continue  to  assxune 
responsibility  for  the  observance  of  the 
institutional  controls  and  deed 
restrictions.  The  City's  commitment  to 
observe  and  implement  the  institutional 
controls  and  deed  restrictions  is 
memorialized  in  documents  which  are 
located  in  the  two  Site  information 
repositories  and  the  Site  Administrative 
Record. 

Five-Year  Review 

From  1997  to  1998,  the  first  statutory 
Five-Year  Review  was  conducted  by 
EPA  at  the  Site  because  concentrations 
of  contaminants  exceeding  health-based 
levels  remained  in  the  deep  quarry 
sediments.  The  findings  of  the  Five-Year 
Review  investigation,  which  involved 
sampling  of  all  Site  media,  provided  the 
basis  for  recommending  significant 
changes  to  the  ROD.  The  results  of  the 
investigation  indicated  that  while  the 
Site  has  no  formal  use,  trespassing  is 
well  established.  The  fence  would 
normally  limit  access,  however, 
frequent  vandalism  has  reduced  its 
effectiveness.  The  Five-Year  Review  risk 
recalculation  indicated  that  no 
unacceptable  onsite  or  offsite  risks  are 
posed  to  casual  trespassers.  This  finding 
is  consistent  with  the  results  of  the  1990 
Supplemental  Investigation  risk 
recalculation.  Thus,  while  cPAH 
concentrations  in  onsite  soil  exceed  the 
ROD-designated  Action  Level  of  300 
ppb  in  certain  areas  of  the  Site  enclosed 
by  the  fence,  the  revised  toxicity  criteria 
for  cPAHs  indicate  that  the  soil 
concentrations  of  cPAHs  pose  less 


carcinogenic  risk  than  previously 
thought. 

Under  current  Site  conditions,  the 
maximiun  carcinogenic  risk  estimate  for 
a  trespasser  exposed  to  on-site  soils  is 
2x10''"*.  This  risk  was  driven  by  the 
potential  for  ingestion  of  arsenic  which 
was  detected  diuing  the  investigation, 
in  the  on-site  soil  at  lower  than 
background  soil  concentrations.  Regular 
or  habitual  use  of  the  quarry  via 
swimming  or  fish  consiunption  may 
present  unacceptable  noncarcinogenic 
risks.  The  potential  risks  from  the 
quarry  water  are  attributable  to  the 
presence  of  iron  and  manganese  near 
the  bottom  of  the  60-foot  water  coliunn. 
It  was  assumed  that  exposiue  to  these 
contaminants  via  swimming  is 
negligible  since  swimmers  are  unlikely 
to  frequent  the  deep  water.  The 
potential  noncarcinogenic  risk  due  to 
quarry  fish  consumption  is  driven  by 
merouy  in  fish  tissue. 

Under  future  recreational  and 
residential  use,  the  groimdwater 
consumption  and  soil  ingestion 
pathways  would  each  pose 
imacceptable  risks.  Future  park  patrons 
(children)  would  be  at  risk  horn  soil 
ingestion  due  to  arsenic  and  iron 
concentrations.  Iron  toxicity  was  not 
assessed  in  the  previous  risk 
calculations  because  no  toxicity  criteria 
were  available  at  the  time  and  iron  is  an 
essential  human  nutrient.  The 
noncarcinogenic  risks  attributable  to  the 
groimdwater  ingestion  pathway  are  due 
to  antimony,  iron,  thalliimi,  manganese 
and  arsenic.  Antimony,  iron,  manganese 
and  thallium  exceeded  their  respective 
MCLs  in  two  of  the  monitoring  wells. 
Arsenic  and  beryllium  presented  an 
unacceptable  cumulative  carcinogenic 
risk  via  the  ingestion  pathway;  however, 
individually  these  contaminants  did  not 
exceed  their  respective  MCLs.  Bis(2- 
ethylhexyl  phthalate,  a  contaminant 
previously  evaluated  in  the 
Supplemental  Investigation,  was  not 
included  in  the  Five-Year  Review  risk 
recalculation  because  it  was  not 
detected  above  its  MCL.  The  Five-Year 
Review  investigation  confirmed  the 
1990  Supplemental  Investigation 
conclusion  that  groimdwater  must  not 
be  made  available  as  a  potable  water 
source  since  this  would  present  a  risk  to 
any  and  aU  users. 

The  Five-Year  Review  ecological  risk 
assessment  determined  that  the  Black 
River,  including  the  region  located  near 
the  quarry  discharge  outfall,  has  not 
been  impacted  by  the  RSQ  Site  and  the 
Ohio  Water  Quality  Standards  are  being 
met.  This  finding  applies  to  surface 
water,  sediment,  and  aquatic  organisms, 
including  fish  and  aquatic  receptors, 
such  as  piscivonis  birds  and  terrestrial 


organisms  inhabiting  the  vicinity  of  the 
Black  River.  The  benthic  organisms 
inhabiting  the  quarry  sediments  are 
currently  subject  to  adverse  impacts 
from  the  sediment  contaminants, 
however,  these  impacts  would  be 
intensified  by  sediment  remediation  due 
to  the  unavoidable  resuspension  of 
contaminants. 

The  reconunendations  of  the  Five- 
Year  Review  for  limiting  or  preventing 
such  exposures  included  restoring  the 
fence  to  functional  condition,  posting 
warning  signs,  and  conducting  monthly 
inspections  of  the  fence,  with  increased 
vigilance  in  warm  weather,  to  detect 
and  repair  vandalism  to  the  fence  and 
signs.  The  Review  further  recommended 
that  groimdwater  monitoring  be 
performed  during  future  Five-Year 
Reviews  to  determine  whether 
contaminant  levels  are  increasing  or 
decreasing  in  th»  groundwater  with 
respect  to  the  MCLs.  However,  since 
there  are  no  current  or  anticipated 
future  exposures  to  groimdwater  due  to 
the  availability  of  the  Elyria  municipal 
water  supply,  no  human  health  risks  are 
presented.  The  U.S.  EPA  recommended 
that  the  City  of  Eljrria  enact  land  use 
restrictions  so  that  no  residential 
development  could  occur  and  that  the 
use  of  groimdwater  as  a  potable  water 
source  would  be  prohibited  for  current 
and  future  commercial/industrial  or 
public  purposes. 

In  response  to  U.S.  EPA's 
recommendation,  the  City  of  Elyria 
passed  an  emergency  Resolution  of 
Intent  on  November  1, 1999  to  prohibit 
certain  uses  of  the  Site  as  a  result  of  the 
Five-Year  Review  findings.  In 
September  2001,  U.S.  EPA  issued  an 
ESD  to  the  ROD  which  memorialized 
the  addition  of  institutional  controls 
and  deed  restrictions  to  the  RA.  The 
ESD  specifically  set  forth  the  following 
eight  conditions:  (1)  Restrict  property 
use  of  the  to  H-I  (Heavy  Industrial)  uses 
only;  (2)  prohibit  the  use  of  groundwater 
as  a  source  of  drinking  water;  (3)  require 
the  use  of  the  City  of  Elyria  municipal 
water  supply  as  the  source  of  potable 
water  for  any  industrial  or  commercicd 
development  or  public  use;  (4)  post 
warning  signs  to  keep  off  the  quarry 
Site;  (5)  maintain  the  perimeter  fence; 
(6)  prohibit  fishing,  swimming  and 
boating  in  the  quarry;  (7)  prohibit  public 
access  or  use  of  the  quarry,  its 
sediments  and  soil;  and,  (8)  conduct  and 
sufficiently  inspect  the  Site  to  ensure 
that  the  previous  controls  are  complied 
with. 

The  City  of  El3rria  enacted  a 
Declaration  of  Restrictions  for  the  RSQ 
Site  on  June  21,  2002,  authorized  by 
Elyria  City  Ordinance  No.  2002-119. 
The  Declaration  institutionalized  the 


preceding  eight  conditions  of  the  ESD 
and  will  run  with  the  land,  binding  all 
current  and  future  owners.  Should  a 
violation  of  the  ordinance  occur,  the 
City  will  be  able  to  take  the  appropriate 
enforcement  action.  U.S.  EPA  believes 
that  the  addition  of  institutional 
controls  and  deed  restrictions  will 
prevent  or  appropriately  limit  human 
contact  with  the  Site,  thereby  enhancing 
the  remedy's  overall  protectiveness.  The 
next  (second)  Five-Year  Review  is 
scheduled  for  completion  by  September 
30,  2003.  The  second  Five-Year  Review 
investigation  will  include,  but  will  not 
be  limited  to  the  collection  and  analysis 
of  samples  from  the  RSQ  Site 
groundwater,  soil,  surface  water  and 
fish  tissue.  A  Five-Year  Review  Report 
documenting  the  results  of  the  remedy 
assessment  will  be  made  available  in  the 
Site  information  repositories  after 
September  30,  2003. 

Community  Involvement 

Public  participation  activities  have 
been  satisfied  as  required  in  CERCLA 
section  113(k),  42  U.S.C.  9613(k),  and 
CERCLA  section  117,  42  U.S.C.  9617. 
Documents  in  the  deletion  docket  which 
EPA  relied  on  for  recommendation  of 
the  deletion  from  the  NPL  are  available 
to  the  public  in  the  information 
repositories. 

V.  Deletion  Action 

The  EPA,  with  the  concurrence  of  the 
State  of  Ohio,  has  determined  that  all 
appropriate  responses  under  CERCLA 
have  been  completed,  and  that  no 
further  response  actions,  under 
CERCLA,  other  than  O&M  and  Five-Year 
Reviews,  are  necessary.  Therefore,  EPA 
is  deleting  the  Site  from  the  NPL. 

Because  EPA  considers  this  action  to 
be  noncontroversial  and  routine,  EPA  is 
proceeding  without  prior  publication. 
This  action  will  be  effective  November 
12,  2002,  unless  EPA  receives  adverse 
comments  by  October  15,  2002.  If 
adverse  comments  are  received  within 
the  30-day  public  comment  period,  EPA 
will  publish  a  timely  withdrawal  of  this 
direct  final  notice  of  deletion  before  the 
effective  date  of  the  deledon  and  it  will 
not  take  effect.  EPA  will  prepare  a 
response  to  comments  and  as 
appropriate,  continue  with  the  deletion 
process  on  the  basis  of  the  notice  of 
intent  to  delete  and  the  comments 
already  received.  There  will  be  no 
additional  opportunity  to  comment. 

List  of  Subjects  in  40  CFR  Part  300 

Environmental  protection,  Air 
pollution  control.  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
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requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Dated:  August  28,  2002. 
Norman  Niedergang, 

Acting  Regional  Administrator,  Region  V. 

For  the  reasons  set  out  in  this 
document,  40  CFR  part  300  is  amended 
as  follows: 

PART  300— [AMENDED] 

1.  The  authority  citation  for  part  300 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.O.  12777,  56  FR  54757,  3  CFR, 
1991  Comp.,  p. 351;  E.O.  12580,  52  FR  2923, 
3  CFR,  1987  Comp.,  p. 193. 

Appendix  B — [Amended] 

2.  Table  1  of  appendix  B  to  part  300 
is  amended  under  Ohio  ("OH")  by 
removing  the  site  name  "Republic  Steel 
Corp.  Quarry"  and  the  city  "Elyria". 

[FR  Doc.  02-22981  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  656O-50-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Part  648 

[Docket  No.  020215032-2127  02;  I.D. 
082702D] 

Fisheries  of  the  Northeastern  United 
States;  Atlantic  Biuefish  Fishery; 
Adjustment  to  2002  Quotas; 
Commercial  Quota  for  New  York 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 


ACTION:  Commercial  quota  adjustment 

SUMMARY:  NMFS  issues  this  notification 
announcing  an  adjustment  to  the  2002 
commercial  Atlantic  biuefish  quota  for 
the  State  of  New  York.  This  action 
complies  with  regulations  implementing 
the  Fishery  Management  Plan  for 
Atlantic  Biuefish  (FMP),  which  requires 
that  landings  in  excess  of  a  state's 
commercial  quota  be  deducted  from  a 
state's  respective  quota  the  following 
year.  The  public  is  advised  that  a  quota 
adjustment  has  been  made  and  is 
informed  of  the  revised  quota  for  the 
affected  state. 

DATES:  Effective  September  12,  2002 
through  December  31,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Myles  A.  Raizin,  Fishery  Policy  Analyst, 
978-281-9104. 
SUPPLEMENTARY  INFORMATION: 
Regulations  implementing  Atlantic 
biuefish  management  measures  are 
found  at  50  CFR  part  648,  subpart  J.  The 
regulations  require  aimual  specification 
of  a  commercial  quota  that  is 
apportioned  among  the  Atlantic  coastal 
states  from  Maine  through  North 
Carolina.  The  process  to  set  the  annual 
commercial  quota  and  the  percent 
allocated  to  each  state  is  described  in 
§  648.160.  The  final  specifications  for 
the  2001  Atlantic  biuefish  fishery  set  a 
total  commercial  quota  equal  to  9.58 
million  lb  (4.35  million  kg)(66  FR 
23625;  May  9,  2001).  New  York's  quota 
share  was  calculated  to  be  995,204  lb 
(451,544  kg).  However,  in  2001,  New 
York  received  an  addition  to  its  quota  of 
200,000  lb  (90,704  kg)  via  transfers  ft-om 
other  states  under  provisions  at 
§  648.160(f).  Therefore,  New  York's  final 
adjusted  2001  quota  was  1,195,204  lb 
(542,289  kg). 


Section  648.160(e)(2)  provides  that  all 
landings  in  a  state  shall  be  applied 
against  that  state's  armual  commercial 
quota.  Any  landings  in  excess  of  the 
state's  quota  must  be  deducted  from  that 
state's  annual  quota  for  the  following 
year. 

Based  on  dealer  reports  and  other 
available  information,  NMFS  has 
determined  that  the  State  of  New  York 
landed  1,411,268  lb  (640,231  kg)  of 
Atlantic  biuefish  in  2001,  thus 
exceeding  its  2001  adjusted  commercial 
quota  by  216,064  lb  (98,033  kg). 
Landings  for  other  states  were  below 
their  respective  quotas. 

On  Jime  6,  2002,  final  specifications 
for  the  2002  commercial  Atlantic 
biuefish  became  effective  (67  FR  38909). 
Total  commercial  harvest  was  specified 
at  10.5  million  lb  (4.76  million  kg).  New 
York's  share  of  the  commercial  quota  for 
2002  totaled  1,090,436  lb  (494,753  kg). 
Consistent  with  the  regulations 
regarding  the  disposition  of  overages, 
New  York's  2002  Atlantic  biuefish 
commercial  quota  is  hereby  reduced  by 
216,064  lb  (98,033  kg)  from  1,090,436  lb 
(494,753  kg)  to  874,372  lb  (396,721  kg). 

Classification 

This  action  is  required  by  50  CFR  part 
648  and  is  exempt  from  review  under 
Executive  Order  12866. 

Autliority:  16  U.S.C.  1801  et  seq. 
Dated:  September  5,2002, 
Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-23098  Filed  9-11-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  AGRICULTURE 
Commodity  Credit  Corporation 
7  CFR  Part  1405 

RIN  0560-AG69 

Disqualification  for  Crop  Insurance 
Fraud 

AGENCY:  Commodity  Credit  Corporation, 

USDA. 

ACTION:  Proposed  rule. 

summary:  This  rule  implements 
statutory  provisions  which  render  a 
producer  ineligible  for  certain  benefits  if 
that  person  is  found  to  be  engaged  in 
crop  insurance  fraud. 
DATES:  Comments  must  be  received  on 
or  before  November  12,  2002  to  be 
assiu^d  of  consideration. 
ADDRESS:  Comments  should  be  directed 
to,  Sandy  Bryant,  Branch  Chief, 
Production,  Emergencies,  and 
Compliance  Division,  Farm  Service 
Agency  (FSA),  United  States 
Department  of  Agriculture,  STOP  0517, 
1400  Independence  Avenue,  SW., 
Washington,  DC  20250-0517,  telephone 
(202)  720-4380. 

FOR  FURTHER  INFORMATION  CONTACT: 
Sandy  Bryant,  (202)  720-4380. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  proposed  rule  was  reviewed  in 
conformance  with  Executive  Order 
12866,  has  been  determined  to  be  not 
significant,  and  therefore  has  not  been 
reviewed  by  the  Office  of  Management 
and  Budget. 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  is  not 
applicable  to  this  rule. 

Environmental  Evaluation 

An  environmental  evaluation  was 
performed  and  determined  that  this  rule 
will  not  impact  the  quality  of  the  human 
environment.  Thus,  the  Agency  is  not 
required  to  prepare  an  environmental 


assessment  or  Environmental  Impact 
Statement. 

Executive  Order  12988 

This  rule  has  been  reviewed  in 
accordance  with  Executive  Order  12988. 
This  final  rule  preempts  any  State  law 
that  is  inconsistent  with  its  provisions. 
Before  any  legal  action  may  be  brought 
concerning  this  rule,  all  administrative 
remedies  provided  must  be  exhausted. 

Executive  Order  12372 

Executive  Order  12372  requires 
consultation  by  Federal  Agencies  with 
State  and  local  officials  when  providing 
funds  or  assistance  that  may  require 
non-Federal  input.  The  programs 
affected  by  this  rule  were  excluded  from 
the  scope  of  this  Executive  Order  in  the 
Notice  related  to  7  CFR  part  3015 
published  at  48  FR  29115  on  June  24, 
1983. 

Unfunded  Mandates  Reform  Act  of 
1995 

This  rule  contains  no  Federal 
mandates  as  defined  in  Title  II  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
(UMRA).  Thus,  this  rule  is  not  subject 
to  the  requirements  of  sections  202  and 
205  of  UMRA. 

Paperwork  Reduction  Act 

This  rule  has  no  effect  on  the 
information  collection  requirements  of 
the  Agency. 

Executive  Order  12612 

This  rule  does  not  have  sufficient 
Federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 
The  provisions  contained  in  this  rule 
will  not  have  a  substantial  direct  effect 
on  States  or  their  political  subdivisions, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government. 

Background 

Producer  Disqualification 

This  proposed  rule  implements 
section  121(a)  of  the  Agricultural  Risk 
Protection  Act  of  2000  (ARPA)  (Pub.  L. 
106-224),  signed  June  20,  2000.  ARPA 
amended  section  515(h)(3)(6)  of  the 
Federal  Crop  Insurance  Act  (7  U.S.C. 
1514)  to  provide  that  a  producer  may  be 
disqualified  for  a  period  of  up  to  5  years 
from  receiving  any  monetary  or  non- 
monetary benefit  produced  under  each 
of  the  following: 

•  ARPA  (Pub.  L.  106-224). 


•  The  Agricultural  Market  Transition 
Act  (7  U.S.C.  7201  et  seq.},  including 
Noninsured  Crop  Disaster  Assistance 
Program  under  section  196  of  that  act  (7 
U.S.C.  7333). 

•  The  Agricultural  Act  of  1949  (7 
U.S.C.  1421  efseo.}. 

•  The  Commoaity  Credit  Corporation 
Charter  Act  {15  U.S.C.  714  et  seq.). 

•  The  Agricultural  Adjustment  Act  of 
1938  (7  U.S.C.  1281  et  seq.). 

•  Title  XII  of  the  Food  Security  Act  of 
1985  (16  U.S.C.  3801  ef  seq.). 

•  The  Consolidated  Farm  and  Rural 
Development  Act  (7  U.S.C.  1921  et  seq). 

•  Any  law  that  provides  assistance  to 
a  producer  of  an  agricultural  commodity 
affected  by  a  crop  loss  or  a  decline  in 
the  prices  of  agricultural  commodities. 

ARPA  provided  that  the 
disqualification  of  the  program 
participant  was  at  the  discretion  of  the 
Secretary  of  Agriculture  based  on  the 
gravity  of  the  violation,  the  type  and 
amount  of  the  sanction  to  be  imposed. 

Covered  benefits  under  the  statute 
include  crop  insurance  benefits 
administered  by  the  Federal  Crop 
Insurance  Corporation  (FCIC).  FCIC  will 
make  the  basic  finding  of  violation  and 
thus  the  basic  disqualification  decision. 
This  rule  simply  provides  for  applying 
the  disqualification  to  programs  either 
administered  by  the  Department  of 
Agriculture's  Farm  Service  Agency  or 
conducted  using  funds  of  the 
Commodity  Credit  Corporation.  The 
period  of  disqualification  would 
automatically  be  that  found  right  by 
FCIC  for  its  own  program.  This  will 
allow  for  consistent  results  between 
agencies  and  allowed  for  one  hearing 
process  to  resolve  all  issues. 

List  of  Subjects  in  7  CFR  Part  1405 

Loan  Programs-agricultural,  Price 
support  programs. 

Accordingly,  it  is  proposed  that  7  CFR 
part  1405  be  amended  as  follows: 

PART  1405— LOANS,  PURCHASES 
AND  OTHER  OPERATIONS 

1.  The  authority  citation  for  part  1405 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  714b  and  714c. 

2.  Part  1405  is  amended  by  adding 
§  1405.7  to  read  as  follows: 

§  1 405.7    Disqualification  due  to  Federal 
Crop  Insurance  fraud. 

(a)  Section  1515(h)  of  the  Federal 
Crop  Insurance  Act  (FCIA)  provides  that 


Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002  /  Proposed  Rules 


57761 


57760  Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002  /  Proposed  Rules 


a  person  who  willftilly  and  intentionally 
provides  any  false  or  inaccurate 
information  to  the  Federal  Crop 
Insurance  Corporation  (FCIC)  or  to  an 
approved  insurance  provider  with 
respect  to  a  policy  or  plan  of  FCIC 
insiu-ance  after  notice  and  an 
opportunity  for  a  hearing  on  the  record, 
will  be  subject  to  one  or  more  of  the 
sanctions  described  in  section  1515 
{h)(3).  In  section  1515(h)(3).  the  FCIA 
specifies  that  in  the  case  of  a  violation 
committed  by  a  producer,  the  producer 
may  be  disqualified  for  a  period  of  up 
to  5  years  from  receiving  any  monetary 
or  non-monetary  benefit  imder  a 
number  of  programs.  The  list  includes, 
but  is  not  limited  to,  benefits  under: 

(1)  Title  V  of  the  FCIA. 

(2)  The  Agricuhural  Market 
Transition  Act  (7  U.S.C.  7201  et  seq.). 
including  the  noninsured  crop  disaster 
assistance  producer  under  section  196 
of  that  Act  (7  U.S.C.  7333). 

(3)  The  Agricultiual  Act  of  1949  (7 
U.S.C.  1421  et  seq.). 

(4)  The  Commodity  Credit 
Corporation  Charter  Act  ( 15  U.S.C.  714 
et  seq). 

(5)  The  Agricultural  Adjustment  Act 
of  1938  (7  U.S.C.  1281  et  seq.). 

(6)  Title  XH  of  the  Food  Security  Act 
of  1985  (16  U.S.C.  3801  et  seq.). 

(7)  Any  law  that  provides  assistance 
to  a  producer  of  an  agricultxiral 
commodity  affected  by  a  crop  loss  or  a 
decline  in  prices  of  agricultural 
commodities. 

(b)  Violation  determinations  in  this 
connection  are  made  by  FCIC.  However, 
upon  notice  from  FCIC  to  the 
Commodity  Credit  Corporation  (CCC) 
that  a  producer  has  been  found  to  have 
committed  a  violation  to  which 
paragraph  (a)  of  this  section  applies, 
that  person  shall  be  considered 
ineligible  for  payments  administered  by 
the  Farm  Service  Agency  (FSA)  or  made 
using  Commodity  Credit  Corporation 
funds  for  the  same  period  of  time  for 
which,  as  determined  by  FCIC,  the 
producer  will  be  ineligible  for  crop 
insurance  benefits  of  the  kind  referred 
to  in  paragraph  (a)(1)  of  this  section. 
Appeals  of  the  determination  of 
ineligibility  will  be  administered  under 
the  mles  set  by  FCIC. 

(c)  Other  sanctions  may  also  apply. 

Signed  in  Washington,  DC,  on  September 
3,  2002. 

James  R.  Little, 

Executive  Vice  President.  Commodity  Credit 
Corporation. 

[FR  Doc.  02-23234  Filed  9-11-02;  8:45  am] 
BNXMGCOOE  341(>-06-l> 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

12  CFR  Part  1750 
RIN  2550-AA26 

Office  of  Federal  Housing  Enterprise 
Oversight;  Rislt-Based  Capital 

AGENCY:  Office  of  Federal  Housing 

Enterprise  Oversight,  HUD. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Office  of  Federal  Housing 
Enterprise  Oversight  (OFHEO)  is 
proposing  to  make  technical  and 
correcting  amendments  to  Appendix  A 
to  Subpart  B  of  12  CFR  Part  1750  Risk- 
Based  Capital.  The  proposed 
amendments  are  intended  to  enhance 
the  acciu-acy  of  the  calculation  of  the 
risk-based  capital  requirement  for  the 
Enterprises. 

DATES:  Comments  regarding  this  Notice 
of  Proposed  Rulemaking  must  be 
received  in  writing  on  or  before 
September  23,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Robert  Pomeranz,  Senior  Accoimting 
Specialist,  Office  of  Risk  Analysis  and 
Model  Development,  telephone  (202) 
414-3796  or  Jamie  Schwing,  Associate 
General  Counsel,  telephone  (202)  414- 
3787  (not  toll  free  nvunbers),  Office  of 
Federal  Housing  Enterprise  Oversight, 
Fourth  Floor,  1700  G  Street,  NW., 
Washington,  DC  20552.  The  telephone 
number  for  the  Telecommunications 
Device  for  the  Deaf  is  (800)  877-8339. 
SUPPLEMENTARY  INFORMATION: 

Background 

OFHEO  published  a  final  regulation 
setting  forth  a  risk-based  capital  stress 
test  on  September  13,  2001, 12  CFR  part 
1750  (the  Rule),  which  formed  the  basis 
for  determining  the  risk-based  capital 
requirement  for  the  federally  sponsored 
housing  enterprises-Federal  National 
Mortgage  Association  (Fannie  Mae)  and 
Federal  Home  Loan  Mortgage 
Corporation  (Freddie  Mac)  (collectively, 
the  Enterprises).' 

This  document  proposes  to  make 
minor  technical  corrections  to  the  Rule 
and  to  update  the  treatment  of  Financial 
Accounting  Standard  133  (FAS  133)  ^  in 
the  Rule.  These  changes  relate  to: 

(1)  Capital  classification,  which 
would  be  updated  to  cross  reference  to 
the  Prompt  Supervisory  Response  and 


'  Risk-based  Capital.  66  FR  47730  (September  13, 
2001).  12  CFR  part  1750,  as  amended,  67  FR  11850 
(March  15.  2002).  67  FR  19321  (April  19,  2002). 

^  Financial  Account  Standards  Bofird  Statement 
of  Financial  Accounting  Standard  133,  "Accounting 
for  Derivative  Instruments  and  Hedging  Activities," 
June  1998. 


Corrective  Action  regulation,  12  CFR 
part  1777; 

(2)  Out-of-date  third  party  sources  of 
information  related  to  interest  rate 
indexes  (e.g.  30-year  CMT,  Bloomberg 
Tickers),  which  would  be  updated  to 
reflect  currently  available  indexes. 
Specifically,  the  30-year  constant 
maturity  yield  is  no  longer  reported  by 
the  Federal  Reserve  in  the  H.15  Release. 
In  its  place,  the  U.S.  Treasury 
Department  has  developed  a 
methodology  using  its  "Long-Term 
Average  Rate"  and  "Extrapolation 
Factors"  designed  to  generate  a 
substitute  for  the  30-year  CMT  yield 
series  discontinued  in  February  2002. 
Similarly,  the  Bloomberg  tickers  for  the 
Federal  Agency  Cost  of  Fimds  would  be 
updated.  Table  3-18  would  be  amended 
to  reflect  these  changes; 

(3)  Credit  Ratings  in  Table  3-30, 
which  would  be  updated  to  include 
certain  credit  ratings  used  in  the 
marketplace  that  were  not  listed  in  the 
original  table.  Specifically,  Moody 
assigns  an  additional  rating  from  VMIGl 
through  VMIG3  to  quantify  the  risks  of 
the  demand  feature,  and  Standard  & 
Poor's  rates  short  term  issuances  as  SP- 
1+,  SP-1.  SP-2,  and  SP-3; 

(4)  Paragraph  3.6.3.4.3.l[al3.a  on 
single  family  default  and  prepayment 
explanatory  variables,  which  would  be 
replaced  in  full,  including  equations,  to 
correct  the  parenthetical  (q=  -  7, 
-6,.„0,1,...40); 

(5)  Table  3-35,  in  which  the 
explanatory  variable  categories  for 
Relative  Spread  (RSq)  in  the  explanatory 
variable  column  were  identified 
incorrectly; 

(6)  The  equation  related  to  mortgage 
credit  enhancement  procedures  at 
paragraph  3.6.3.6.4.3,  which  would  be 
corrected  to  reflect  the  fact  that  in 
extreme  circumstances  (i.e.,  when 
defaults  dre  zero),  an  equation  in  section 
3,6.3.6.4.3  Morgtgage  Credit 
Enhancement  Procedures  produces 
"divide  by  zero"  errors  in  the  computer 
code; 

(7)  Table  3-56  and  3-57,  with  respect 
to  the  definition  for  "unamortized 
balance"  for  the  RBC  input  for  single 
class  MBS  cash  flows; 

(8)  Table  3-59,  which  incorrectly 
reported  values  for  the  weighted  average 
Original  LTV,  rather  than  the  weighted 
average  Amortized  Original  LTV 
(AOLTV)  of  the  combined  Enterprise 
portfolios  by  Original  LTV  category,  as 
of  2Q2000.  Also,  the  specific  amounts 
would  be  removed  bom  column  2  and 
column  3  of  the  table,  because  OFHEO 
plans  to  update  this  table  annually.  A 
footnote  to  the  table  notes  that  this 
information  will  be  updated  according 
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to  OFHEO  guideline  #404  and  will  be 
available  on  the  OFHEO  website;^ 

(9)  The  equation  in  3.7.3.1.g.2  for 
calculating  haircuts  for  mortgage  backed 
securities,  which  mistakenly  specified 
an  addition  sign  (+)  rather  than  a 
multiplication  sign  (x)  in  the  Federal 
Register  version  of  the  document; 

(10)  Table  3-68.  which  would  be 
revised  to  reflect  that  the  Table  relates 
to  long  caps  and  floors; 

(11)  The  calculation  of  common  stock 
dividends  to  reflect  the  effects  of  FAS 
133  adjustments  on  after  tax  income; 
and 

(12)  The  calculation  of  the  risk-based 
capital  requirement  to  account  for  the 
effects  of  FAS  133  on  Total  Capital. 

All  of  the  proposed  amendments 
address  provisions  of  the  Rule  that  are 
out-of-date,  incorrect,  or  contain 
tjrpographical  errors.  Most  of  the 
amendments  do  not  materially  impact 
the  risk-based  capital  requirement  for 
either  Enterprise  and  would  improve 
the  accuracy  of  the  calculation  of  the 
risk-based  capital  requirement  for  each 
Enterprise. 

The  change  to  the  calculation  of  the 
risk-based  capital  requirement  to 
account  for  the  effect  of  FAS  133  on 
Total  Capital  will  impact  the  risk-based 
capital  requirement  in  any  particular 
quarter,  but  will  not  consistently  raise 
or  consistently  lower  capital 
requirements  for  the  Enterprises.  If  the 
change  had  been  applied  in  the  first 
quarter  of  2002,  Freddie  Mac's  risk- 
based  capital  requirement  would  have 
increased  by  approximately  $1,652 
billion  (an  amount  that  would  have  left 
Freddie  Mac  with  a  $14,028  bilUon 
surplus)  and  Fannie  Mae's  requirement 
would  have  increased  by  about  $121 
million  (an  amount  that  would  have  left 
Fannie  Mae  with  a  $5,941  billion 
surplus)  if  the  adjustments  had  been 
made  at  that  time.  Depending  upon  the 
market  value  of  an  Enterprise's 
derivative  portfolio,  however,  the 
proposed  change  could  decrease,  rather 
than  increase  an  Enterprise's  capital  in 
a  particular  quarter. 

The  initial  Rule  included  an 
adjustment  that  anticipated  FAS  133, 
but  at  that  time,  the  full  impact  of  FAS 
133  on  the  Enterprises'  capital 
requirements  was  not  clear.  With  the 
benefit  of  subsequent  analysis,  OFHEO 
now  proposes  to  add  precision  to  the 
FAS  133  adjustment,  as  explained 
below. 


3  The  OFHEO  guidelines  referred  to  in  this 
technical  amendment  are  published  on  GFHEO's 
web  site  at:  http://www.OFHEO.gov.  Some 
guidelines  may  be  pending  review  at  the  time  of 
publication,  but  will  be  made  publicly  available  in 
the  near  future. 


The  stress  test  mandated  by  Congress 
determines  for  specific  economic 
scenarios,  the  impact  on  Enterprise 
capital  over  time  of  the  income  and 
expenses  associated  with  all  on-  and  off- 
balance  sheet  positions.  The  stress  test 
scenarios  involve  changing  interest 
rates.  FAS  133  requires  that  many 
previously  off-balance  sheet  derivative 
positions  be  reflected  on  the  balance 
sheet  at  their  fair  values.  These  fair 
values  reflect  the  present  values  of  gains 
or  losses  that  are  expected,  given 
current  interest  rates,  to  be  realized  over 
time. 

hi  the  Rule,  OFHEO  indicated  that,  to 
the  extent  that  Generally  Accepted 
Accounting  Principles  (GAAP)  was 
applicable,  the  risk-based  capital 
requirement  calculation  should  adhere 
to  GAAP.  The  Rule,  however,  also 
recognized  that,  in  certain  situations,  a 
rigid  conformity  to  GAAP  would  not  be 
possible  given  the  stylized  nature  of  the 
stress  test.  OFHEO,  therefore, 
determined  that  with  respect  to  FAS 
133,  it  would  be  "impracticable  and 
unreasonably  speculative  to  make  mark- 
to-market  adjustments  over  the  ten-year 
stress  test."  ^  Consistent  with  that 
determination,  OFHEO  stated  that  the 
stress  test  would  not  reflect  derivatives 
at  their  fair  market  values  during  the 
stress  test  as  required  by  FAS  133. 
Instead,  these  assets  are  adjusted  to  an 
amortized  cost  basis  at  the  start  of  the 
stress  test."' 

The  stress  test,  therefore,  reflects  the 
effectiveness  of  hedges  by  considering 
their  cash  flows  over  ten  years,  without 
marking  positions  to  market  monthly 
over  the  ten  years  of  the  stress  period. 
Thus,  before  applying  the  stress  test, 
OFHEO  backs  out  the  effects  of  FAS  133 
from  Enterprise  balance  sheets, 
reflecting  assets,  liabilities  and  off- 
balance  sheet  items  at  amortized  cost. 

Per  Section  3. 10.3.6. 2[a]  l.bofthe 
Rule,  the  carrying  value  of  derivative 
instruments  and  related  hedged  items 
that  are  designated  Fair  Value  Hedges 
are  reversed,  increasing  or  decreasing 
retained  earnings.  The  capital  value 
arrived  at  after  these  adjustments 
(starting  capital)  is  available  at  the 
begiiming  of,  and  is  depleted  during,  the 
stress  test  (per  Section  3.12.2).  This 
starting  capital  value  differs  from  "Total 
Capital"  as  defined  in  section 
1750.11(n)  of  the  regulation  (and  in  the 
1992  Act,  12  U.S.C.  4502  (18))  and,  as 
publicly  disclosed  by  the  Enterprises. 
Unlike  the  starting  capital.  Total  Capital 
does  not  include  the  starting  position 
adjustments  reversing  the  effects  of  FAS 
133.  The  adjustments  affect  the  amount 
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of  retained  earnings  throughout  the 
stress  test,  a  critical  element  in 
computing  the  risk-based  capital 
requirement.  Because  the  1992  Act 
requires  that  the  risk-based  capital 
surplus  or  deficit  must  be  based  on 
Total  Capital  (12  U.S.C.  4611),  it  is 
appropriate  to  adjust  the  amount  of 
capital  depleted  during  the  stress  test  to 
add  back  in  the  effects  of  FAS  1 33.  For 
this  reason,  the  proposed  amendment 
adds  FAS  133  starting-position 
adjustments  that  affect  retained  earnings 
(which  may  be  positive  or  negative 
amounts)  to  the  amount  of  capital 
consumed  during  the  stress  test. 
Implementation  of  the  recommended 
treatment  will  result  in  a  risk-based 
capital  requirement  calculated  on  a 
basis  more  consistent  with  the 
calculation  of  Total  Capital. 

This  proposal  is  not  expected  to 
generate  significant  commentary,  as  all 
of  the  proposed  amendments  are 
technical  in  nature  and  address 
provisions  of  the  Rule  that  are  out-of- 
date,  incorrect  or  contain  typographical 
errors.  Accordingly,  OFHEO  has 
determined  that  the  ten-day  comment 
period  provides  sufficient  opportunity 
for  public  response. 

Regulatory  Impact 

Executive  Order  12866,  Regulatory 
Planning  and  Review 

This  document  contains  proposed 
amendments  to  the  Rule,  which  was 
designated  a  major  rule  by  the  Office  of 
Management  and  Budget  (OMB).  The 
proposed  amendments  provide  that 
Enterprise  risk-based  capital 
requirements  would  be  more  consistent 
with  both  statutory  requirements  and 
Enterprise  disclosures.  OFHEO  has 
determined  that  the  amendments  to  the 
Rule  are  not  economically  significant  for 
purposes  of  Executive  Order  12866. 
OFHEO  has  not  found  evidence  that  the 
amendments  would  require  the 
Enterprises  to  expend  more  than  $100 
million  nor  that  they  would  have  a 
cumulative  impact  of  that  amount  on 
the  economy.  The  impact  of  the 
amendment  is  to  align  risk  with  capital 
more  accurately,  but  the  amendments 
do  not  consistently  raise  or  lower 
capital  requirements  for  the  Enterprises. 
Further,  the  adjustments  proposed 
herein  are  of  a  technical  nature  that 
address  accounting  and  reporting 
concerns  and  do  not  involve  novel 
policy  issues.  Therefore,  this 
amendment  is  not  a  "significant  rule" 
under  Executive  Order  12866. 

Paperwork  Reduction  Act 

These  proposed  amendments  do  not 
contain  any  information  collection 
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requirements  that  require  the  approval 
of  the  Office  of  Management  and  Budget 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  e*  seq.). 

Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et.  seq.)  requires  that  a 
regulation  that  has  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  small 
businesses,  or  small  organizations  must 
include  an  initial  regulatory  flexibility 
analysis  describing  the  regulation's 
impact  on  small  entities.  Such  an 
analysis  need  not  be  imdertaken  if  the 
agency  has  certified  that  the  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities.  5  U.S.C.  605(b).  OFHEO  has 
considered  the  impact  of  the  regulation 
under  the  Regulatory  Flexibility  Act. 
The  General  Counsel  of  OFHEO  certifies 
that  the  proposed  regulation  is  not 
likely  to  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
business  entities  because  the  regulation 
is  applicable  only  to  the  Enterprises, 
which  are  not  small  entities  for 
purposes  of  the  Regulatory  Flexibility 
Act. 

List  of  Subjects  in  12  CFR  Part  1750 

Capital  classification.  Mortgages, 
Risk-based  capital. 

Accordingly,  for  the  reasons  stated  in 
the  preamble,  OFHEO  proposes  to 


PART  1750— CAPITAL 

1.  The  authority  citation  for  part  1750 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  4513,  4514.  4611, 
4612,  4614,  4615.4618. 

2.  Amend  appendix  A  to  subpart  B  of 
part  1750  as  follows: 

a.  Revise  Table  3-3  in  paragraph 
3.1.2.1  [cl; 

b.  Revise  Table  3-18  in  paragraph 
3.1.3.1  [c]; 

c.  Revise  paragraph  3.3.1  [b]; 

d.  Revise  Table  3-30  in  paragraph 
.3.5.3  [a]  2.a.; 

e.  Revise  paragraph  3.6.3.4.3.1  [a]  3. a.; 

f.  Revise  Table  3-35  in  paragraph 
3.6.3.4.3.2  [a]  1.; 

g.  In  paragraph  3.6.3.6.3.3  [a]  1., 
remove  the  term  "GLm"  both  places  it 
appears  and  replace  it  with  "GLSm". 

h.  In  paragraph  3.6.3.6.4.3  [a]  5.,  after 
the  words  "Defaulted  UPB:"  and  before 
the  equation,  by  adding  the  following 
equation: 

If  DEF^  =  0  then  ALPD^*^  =  0 

i.  In  paragraph  3.7.2.1.1.,  Table  3-56, 
in  the  row  entitled  "Unamortized 
Balance",  remove  the  three  sentences  in 
the  Description  column  and  replace 
them  with  the  following  foui  sentences: 
"The  sum  of  all  unamortized  discounts, 
premiums,  fees,  commissions,  etc.  If 
proceeds  from  debt  or  amount  paid  for 
an  asset  total  greater  than  par,  report  the 
premium  as  a  positive  number.  If 
proceeds  from  debt  or  amount  paid  for 
an  asset  total  less  than  par,  report  the 
discount  as  a  negative  number.  Report 
all  fees  as  a  negative  number." 


amend  12  CFR  part  1750  as  follows: 

Table  3-3.— Additional  Single  Family  Loan  Classification  Variables 


j.  In  paragraph  3.7.2.1.2  [a].  Table  3- 
57,  in  the  row  entitled  "Unamortized 
Balance",  remove  the  three  sentences  in 
the  Description  column  and  replace 
them  with  the  following  four  sentences: 
"The  sum  of  all  unamortized  discounts, 
premiimis,  fees,  commissions,  etc. 

If  proceeds  from  debt  or  amount  paid 
for  an  asset  total  greater  than  par,  report 
the  premium  as  a  positive  number.  If 
proceeds  from  debt  or  amoimt  paid  for 
an  asset  total  less  than  par,  report  the 
discount  as  a  negative  number.  Report 
all  fees  as  a  negative  nimiber." 

k.  Revise  Table  3-59  in  paragraph 
3.7.2.3; 

1.  Revise  paragraph  3.7.3.1  [g]  2.; 

m.  Revise  Table  3-68  in  paragraph 
3.8.3.6.1  [e]  2.; 

n.  Revise  paragraph  3.10.3.2  [a]  2.; 

o.  In  paragraph  3.11.2  [a],  remove  the 
cross  reference  "1750.2(c)"  and  replace 
it  with  the  cross  reference  "1750.12(c)"; 

p.  Revise  paragraph  3.11.3  [c]; 

q.  In  paragraph  3.12.2  [a],  add  the 
words  "outputs  and  selected  inputs 
from"  after  the  words  "Alternative 
Modeling  Treatments,  and";  and 

r.  Add  new  paragraph  3.12.3  [a]  9. 
after  paragraph  3.12.3  [a]  8. 

The  revisions  and  additions  read  as 
follows: 

Appendix  A  to  Subpart  B  of  Part  1750 — 
Risk-Based  Capital  Test  Methodology 
and  Specifications 

***** 

3.1.2.1.  *    •    * 
Ic]  *   *   * 


Variable 

Descnption 

Range 

Single  Family  Product  Code 

Identifies  the  mortgage  product  types  for  single  family  loans  

Fixed  Rate  30YR. 
Fixed  Rate  20YR. 

Fixed  Rate  15YR. 

5  Year  Fixed  Rate  Balloon. 

7  Year  Fixed  Rate  Balloon. 

10  Year  Fixed  Rate  Balloon. 

15  Year  Fixed  Rate  Balloon. 

Adjustable  Rate. 

Step  Rate  ARMs. 

Second  Lien. 

- 

aher. 

Census  Division  

The  Census  Division  in  which  the  property  resides.  This  variable 
is  populated  based  on  the  property's  state  code. 

East  North  Central. 

East  South  Central. 

Middle  Atlantic. 

Mountain. 

New  England. 

Pacific. 

South  Atlantic. 

West  North  Central. 

West  South  Central. 

Relative  Loan  Size  

Assigned  classes  for  the  loan  amount  at  origination  divided  by 

0<=Size<=0.4. 

the  simple  average  of  the  loan  amount  for  the  origination  year 

0.4<Size<=0.6. 

and  for  the  state  in  which  the  proF>erty  is  located.  Average 

0.6<Si2e<=0.75. 

loan  size  for  the  appropriate  quarter  is  provided  by  OFHEO  in 

0.75<Si2e<=1.0. 

accordance  with  OFHEO  guideline  #403,  based  upon  data 

1.0<Size<=1.25. 

from  t)oth  Enterprises.  It  is  expressed  as  a  decimal. 

1.25<Si2e<=1.5. 
Size>1.5. 
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*        *        * 

3.1.3.1  *    *    * 


(cl 


Table  3-18.— Interest  Rate  and  Index  Inputs 


Interest  Rate  Index 

Description                                                                                           Source 

1  MO  Treasury  Bill 

One-month  Treasury  bill  yield,  monthly  simple  average  of  daily 
rate,  quoted  as  actual/360 

Bloomtjerg  Genenc  1  Month  US  Treasury  bill 
Ticker:  GB1M  (index) 

3  MO  CMT 

Three-month  constant  maturity  Treasury  yield,  monthly  simple 
average  of  daily  rate,  quoted  as  bond  equivalent  yield 

Federal  Reserve  H  1 5  Release                                r 

6  MO  CMT 

Six-month  constant  maturity  Treasury  yield,  monthly  simple  aver- 
age of  daily  rate,  quoted  as  bond  equivalent  yield 

Federal  Reserve  H  15  Release 

1  YR  CMT 

One-year  constant  maturity  Treasury  yield,  monthly  simple  aver- 
age of  daily  rate,  quoted  as  bond  equivalent  yield 

Federal  Reserve  H  15  Release 

2  YR  CMT 

Two-year  constant  maturity  Treasury  yield,  monthly  simple  aver- 
age of  daily  rate,  quoted  as  tx>nd  equivalent  yield 

Federal  Reserve  H  15  Release 

3  YR  CMT 

Three-year  constant  maturity  Treasury  yield,  monthly  simple  av- 
erage of  daily  rate,  quoted  as  bond  equivalent  yield 

Federal  Reserve  H .  1 5  Release 

SYR  CMT 

Five-year  constant  maturity  Treasury  yield,  monthly  simple  aver- 
age of  daily  rate,  quoted  as  txjna  equivalent  yield 

Federal  Reserve  H  15  Release 

10  YR  CMT 

Ten-year  constant  maturity  Treasury  yieW,  nrxxithly  simple  aver- 
age of  daily  rate,  quoted  as  bond  aquivalem  yield 

Federal  Reserve  H  15  Release 

20YRCMT 

Twenty-year  constant  matunty  Treasury  yield,  monthly  simple  av- 
erage of  daily  rate,  quoted  as  bond  equivalent  yield 

Federal  Reserve  H  15  Release 

30YRCMT 

Thirty-year  constant  maturity  Treasury  yield,  monthly  sintple  av- 
erage o(  daily  rate,  quoted  as  bond  equivalent  yield  after  Feb- 
niaty  IS,  2002.  estimated  according  to  OFHEO  guideline  #402 

Federal  Reserve  H.I 5  Release  factors  used  for  estimation,  U  S 
Dept  of  Treasury 

Overnight  Fed  FurKls  (Effec- 
tive) 

Ovemighl  effective  Federal  Funds  rate,  nwnttity  simple  average 
of  daily  rate 

Federal  Reserve  H  15  Release 

1  Week  Federal  Funds 

1  week  Federal  Funds  rate,  monthly  simple  average  of  daily 
rates 

Bkxjmberg  Term  Fed  Funds  US  Domestic  Ticker 
GFEDOIW(index) 

6  Month  Fed  Funds 

6  month  Federal  Funds  rate,  monthly  simple  average  of  daily 
rates 

Bkwmtwrg  Term  Fed  Funds  US  Domestic  Ticker 
GFED06M(index) 

Conventional  Mortgage  Rate 

FHLMC  (Freddie  Mac)  contract  interest  rates  for  30  YR  fixed- 
rate  mortgage  commitn'>ents,  monthly  average  of  weekly  rates 

Federal  Reserve  H  15  Release 

FHLB  11th  District  COF 

11th  District  (San  Francisco)  weighted  average  cost  of  funds  for 
savings  and  k>ans,  monthly 

Btoomberg  Cost  of  Funds  for  the  11th  Disfnct  Ticker  COF11 
(index) 

1  MO  LIBOR 

One-month  London  lntert)ank  Offered  Rate,  average  of  bid  and 
asked,  monthly  simple  average  of  daily  rates,  quoted  as  ac- 
tual/360 

British  Bankers  Association  Bloomberg  Ticker  US0001M  (index) 

3  MO  LIBOR 

Three-month  London  Interbank  Offered  Rate,  average  of  bkj  and 
asked,  monthly  simple  average  of  daily  rates,  quoted  as  ac- 
tual/360 

British  Bankers  Association  Bloomberg  Ticker  US0003I*^  (index) 

6  MO  LIBOR 

Six-month  London  Interbank  Offered  Rate,  average  of  bid  and 
asked,  monthly  simple  average  of  daily  rates,  quoted  as  ac- 
tual/360 

British  Bankers  Association  Bloomberg  Ticker  US0006M  (index) 

12  MO  LIBOR 

One-year  London  lntert>ank  Offered  Rate,  average  of  bid  and 
asked,  monthly  simple  average  of  daily  rates,  quoted  as  ac- 
tual/360 

British  Bankers  Association  Bloomberg  Ticker  US0012M  (index) 

Prime  Rate 

Prevailing  rate  as  quoted,  monthly  average  of  dally  rates 

Federal  Reserve  H  15  Release 

1  MO  Federal  Agency  COF 

One-month  Federal  Agency  Cost  of  Funds,  monthly  simple  aver- 
age of  daily  rates,  quoted  as  actual/360 

Bkxjmberg  Generic  1  Month  Agency  Discount  Note  Yield  Ticker 
AGDN030Y  (mdex) 

3  MO  Federal  Agency  COF 

Three-month  Federal  Agency  Cost  of  Funds,  monthly  simple  av- 
erage of  daily  rates,  quoted  as  actual/360 

Bloomberg  Generic  3  Month  Agency  Discount  Note  YiekJ  Ticker 
AGDN090Y  (index) 

6  MO  Federal  Agency  COF 

Six-month  Federal  Agency  Cost  of  Funds,  monthly  simple  aver- 
age of  daily  rates,  quoted  as  actual/360 

Bloomberg  Generic  6  Month  Agency  Discount  Note  Yiek)  Ticker 
AGDN180Y  (Index) 

1  YR  Federal  Agency  COF 

One-year  Federal  Agency  Cost  of  Funds,  monthly  simple  aver- 
age of  daily  rates,  quoted  as  actual/360 

Bloomberg  Generic  12  Month  Agency  Discount  Note  Yield  Tick- 
er: AGDN360Y  (index) 

2  YR  Federal  Agency  COF 

Two-year  Federal  Agency  Fair  Maritet  Yield,  trronthly  simple  av- 
erage of  daily  rates 

Bloomtierg  Generic  2  Year  Agency  Fair  Market  Yield  Ticker 
C0842Y  Index 
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Table  3-18.— Interest  Rate  and  Index  Inputs— Continued 


Interest  Rate  Index 


Description 


3  YR  Federal  Agency  COF 


Three-year  Federal  Agency  Fair  Market  Yield,  monthly  simple 
average  of  daily  rates 


5  YR  Federal  Agency  COF         !  Five-year  Federal  Agency  Fair  Market  Yield,  monthly  simple  av- 
erage of  daily  rates 


10  YR  Federal  Agency  COF 


30  YR  Federal  Agency  COF 


15  YR  fixed-rate  mortgage 


7-year  balloon  mortgage  rate 


Ten-year  Federal  Agency  Fair  Market  Yield,  monthly  simple  av- 
erage of  dally  rates 


Thirty-year  Federal  Agency  Fair  Market  Yield,  monthly  simple  av- 
erage of  daily  rates 


FHLMC  (Freddie  Mac)  contract  interest  rates  for  15  YR  fixed- 
rate  mortgage  commitments,  monthly  average  of  FHLMC 
(Freddie  Mac)  contract  interest  rates  for  15  YR 


Seven-year  balkxjn  nnortgage,  equal  to  the  Conventional  Mort- 
gage Rate  less  50  basis  points 


Source 


Bloomberg  Generic  3  Year  Agency  Fair  Mari<et  Yield  Ticker: 
C0843Y  Index 


Bloomberg  Generic  5  Year  Agency  Fair  Market  Yield  Ticker: 
C0845Y  Index 


Bloomberg  Generic  10  Year  Agency  Fair  Market  Yield  Ticker: 
CO8410Y  Index 


Bloomberg  Generic  30  Year  Agency  Fair  Maritet  YiekJ  Ticker: 
CO8430Y  Index 


BkXHTiberg  FHLMC  15  YR,   10  day  commitment  rate  Teker: 
FHCR1510  (index) 


Computed 


3.3.1  *   *   * 

[b]  The  process  for  determining  interest 
rates  is  as  follows:  first,  identify  the  values 
for  the  necessary  Interest  Rates  at  time  zero: 
second,  project  the  ten-year  CMT  for  each 
month  of  the  Stress  Period  as  specified  in  the 
1992  Act;  third,  project  the  1-month  Treasury 
yield,  the  3-month,  6-month,  1-,  2-,  3-,  5-,  and 
20-year  CMTs;  fourth,  estimate  the  30-year 


CMT;  fifth,  project  non-treasury  Interest 
Rates,  including  the  Federal  Agency  Cost  of 
Funds  Index;  and  sixth,  project  the 
Enterprises  Cost  of  Funds  Index,  which 
provides  borrowing  rates  for  the  Enterprises 
during  the  Stress  Period,  by  increasing  the 
Agency  Cost  of  Funds  Index  by  10  basis 
points  for  the  last  108  months  of  the  Stress 
Test.  Guidance  in  determining  interest  rates 
is  available  under  OFHEO  Guideline  No.  402, 


"Risk  Based  Capital  Process  for  Capturing 
and  Utilizing  Interest  Rates  Files,"  which  is 
available  on  OFHEO's  web  site,  http:// 
www.  OFHEO.  Gov. 


3.5.3 
[a]* 
2.  * 


*       *       * 


a, 


*  *   * 


Table  3-30.— Rating  Agencies  Mappings  to  OFHEO  Ratings  Categories 


OFHEO  ratings  category 

AAA 

AA 

A 

BBB 

Bek>w  BBB  and  unrated 

Standard  &  Poor's  Long-Term 

AAA 

AA 

A 

BBB 

Bek)w  BBB  and  Unrated 

Fitch  Long-Term 

AAA 

AA 

A 

BBB 

Beknw  BBB  and  Unrated 

Moody's  Long-Term 

Aaa 

Aa 

A 

Baa 

Below  Baa  and  Unrated 

Standard  &  Poor's  Short-Term 

A-U 

A-1 

A-2 

A-3 

SP-3,  B  or  Betow  and  Unrated 

SP-U 

SP-1 

SP-2 

Fitch  Short-Term 

F-U 

F-1 

F-2 

F-3 

B  and  Below  and  Unrated 

Moody's  Short-Term ' 

Prime- 1 

Prime-1 

Prime-2 

Prime-3 

Not  Prime,  SG  and  Unrated 

MIG1 

MIG1 

MIG2 

MIG3 

VMIG1 

VMIG1 

VMIG2 

VMIG3 

. 

Fitch  Bank  IndivkJual  Ratings 

A 

B 

C 

D 

E 

A/B 

B/C 

C/D 

D/E 

Moody's  Bank  Financial  Strength  Rating 

A 

« 

C 

D 

E 

'  Any  short-term  rating  that  appears  in  more  than  one  OFHEO  category  column  is  assigned  the  tower  OFHEO  rating  category. 


3.6.3.4.3.1  *    '   * 

[al*    *   * 

3.  *    *    * 

a.  Compare  mortgage  rates  for  each  quarter 
of  the  Stress  Test  and  for  the  eight  quarters 
prior  to  the  start  of  the  stress  test  (q  =  -  7. 
-6,...0,  1....40): 


b^  =  /  ifMCON„+0.02<  MIR„ 
for  all  three  months  in  quarter  q 
(i.e.,  m  =  3q-2,  3q-l,  3q), 

b,,-0  otherwise 


Note:  For  this  purpose,  MCONn,  is  required 
for  the  24  months  (eight  quarters)  prior  to  the 
start  of  the  Stress  Test.  Also,  MIRm  =  MIRo 
for  m  <  0. 


3.6.3.4.3.2.  *    *    * 
[a]  *   *    * 

1       *       *      * 


Table  3-35.— Coefficients  for  Single  Family  Default  and  Prepayment  Explanatory  Variable 


-    \ 

30-Year  Fixed-Rate  Loans 

Adjustable- 

Rate  Loans 

Other  Fixed-Rate  Loans 

Default 
Weight 

(P>) 

Prepayoient 

Weight 

(Y.) 

Default 
Weight 

(Pv) 

Explanatory  Vanable  (V) 

Default 
Weight 

(^) 

Prepayment 
Weight 

(yO 

Prepayment 
Weight 

1               A, 
0<A<,<4 

-0.6276 

-0.6122 

-0.7046 

-0.5033 

-0.7721 

-0.6400 

5<A.,<8 

-0.1676 

0.1972 

-0.2259 

0.1798 

-0.2738 

0.1721 

9<A,<12 

.    -0.05872 

0.2668 

0.01504 

0.2744 

-0.09809 

0.2317 

13<A,<16 

0.07447 

0.2151 

0.2253 

0.2473 

0.1311 

0.1884 
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0.1<PNEQ„<0.15 


0.15<PNEQ„<0.2 


0.2<PNEQ„<0.25 


0.25<PNEQ„<0.3 


Table  3-35.— Coefficients  for  Single  Family  Default  and  Prepayment  Explanatory  Vari; 

kBLE— Continued 

Explanatory  Variable  (V) 

30- Year  Fixed-Rate  Loans 

Adjustable-Rate  Loans 
(ARMS) 

Other  Fixed-Rate  Loans 

Default 

Weight 

(30 

Prepayrrwnt 
Weioht 

Default         Prepayment 
Weight            Weight 

(PJ        i        M 

Default          Prepayment 
Weighl             Weighi 

(PO               (y-) 

17<A,<20 

0.2395 

0.1723 

0  3522  ,            0  1421 

0  3229              0  1900 

21<A„S24 

0.2773 

0.2340 

0  4369'            0  1276: 

0  3203  ;            0.2356 

25<A<,<36 

0.2740 

0.1646 

0.2954              0  1098 

0  3005              0 1493 

37<Aq<48 

01908 

-0.2318 

0.06902           -0  1462 

0  2306               0  2357 

49<A, 

-0  2022 

-  0.4059 

-0  4634            -0  4314 

1                                                    t 

-0  1614               02914 

LTVor,gS60 

LTVoRia 

-1  150 

004787 

-  1 .303            0  08871 

1                         , 

-  1  280  i          0  02309 

60<LTVorio<70 

-0.1035 

-0  03131 

-0  1275          0  005619 

-  0  06929            0  02668 

70<LTVoRic575 

05969 

-0  09885 

0  4853         -  0  09852 

0  6013            0  05446 

75<LTVoRiG^80 

0.2237 

-0  04071 

0.1343            0  03099 

0  2375            0  03835 

80<LTVorigS90 

0.2000 

-  0.004698 

0  2576          0  004226 

0  2421          -0  01433 

90<LTVoR,G 

0.2329 

0  1277 

0  5528            0  04220 

0  2680              0  1107 

0<PNEQ^<0.05 

PNEO, 

1 

-1603i            0  5910 

1 
-1  1961               0  4607 

'  1  620              0  5483 

0:05<PNEQ^<0.1 

-0.5241  j            0.3696 

1         -03816  1            02325 

0  5055              0  3515 

-0.1805 


-U 


0.2286 


0.1431 


0  1276 


0.07961 


-0  02000!   -0.04819 


0  03003 


-4- 


0.2553 


0.5154 


0.6518 


-0  1658 


0  2320 


0  1037 


0.2459 


-  0.2938 


■+- 


0,2630 


0  1829 


0  1249 

0  07964 

02851 

0  4953 


02178 


0  5372 


0.2075 


0  5979 


-0  02137 
0  1540 
02723 
0  2714 


0.35<PNEQ„ 


08058 


1.303 


-0  4636 


07368 


0  3567 


0  7923 


0  3331 


0.8835 


0.2083 


1  253 


0  3986 


0  3244 


0<RLSoR.G<0.4 

RLS 

-05130 

-0  4765 

-0  4344 



0.4<RLSoRicS0.6 

-0.3264 

'          -02970 

0  2852 

0.6<RLSoRic^.75 

-0.1378     1         -0  1216 

1            0  1348 

0.75<RLSoRiG<1.0 

0.03495 

0  04045 

001686 

1  0<RLSoiiir<1  25 

0.1888  1  '            0  1742 

'            0  1597 

1 

1  25<RLSr>Hir<1  5 

03136 

1             0.2755 

02733 

1 

1.5<RLSoRiG 

04399 

0  4049 

ENT<0  4045 

IF 

0.4133 

-0.3084 

0.6419            -0  3261 

0  4259  ,         -  0  3035 

RS„<-0  20 

RS, 

-1  368 

-0  5463 

-1  195 

-0  20  <RS„<-0  10 

-  1 .023 

-0  4560 

-09741 

1 

-0.10<RS,S0 

-0.8078 

-0  4566 

I 
'          -0  7679 

0<RS,^.10 

-0  3296 

-0  3024 

-02783 

0.10<RS,^.20 

08045 

!            0.3631 

i            07270 

i 

0.20  <RS,^.30 

1.346 

07158 

1-229 

1 

0.30  <RS, 

1.377 

0  6824 

1 
1259 

PS,S-0.20 

PS, 

008490 

0.6613 

-0.20  <PS,<- 0.10 

0.3736 

0.4370 

1 
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Table  3-35.— Coefficients  for  Single  Family  Default  and  Prepayment  Explanatory  Variable— Continued 


1 

30- Year  Fixed-Rate  Loans 

Adjustable- 

/AB 

Rate  Loans 

Other  Fixed-Rate  Loans 

Default 
Weight 

(Pv) 

Explanatory  Variable  (V) 

Default 
Weight 

Prepayment 
Weight 

Default 
Weight 

Prepayment 

Weight 

(yv) 

Prepayment 
Weight 

(yv) 

-010<PS4<0 

0.2816 

0.2476 

0<PS,<0.10 

0.1381 

0.1073 

0.10<PS,<0.20 

-0.1433 

-0.3516 

0.20  <PS,<0  30 

-0.2869 

-0.5649 

0.30  <PS., 

-0.4481 

-0.5366 

1           YCS, 

ycs.,<io                     ' 

-0.2582 

-0.2947 

-0.2917 

1.0<YCS,<1.2 

-0.02735 

-0.1996 

-0.01395 

1.2<YCS,<1.5 

-0.04099 

0.03356 

-0.03796 

t.ssYca, 

0.3265 

0.4608 

0.3436 

IREF, 

0.1084 

-0.01382 

PROD 
ARMS 

0.8151 

0.2453 

Balloon  Loans 

1.253 

1 

0.9483 

15- Year  FRMs 

-1.104 

0.07990 

20- Year  FRMs 

-0.5834 

0.06780 

Govemment  Loans 

0.9125 

-0.5660 

BCali  r\ 
LTVoKici<60 

2.045 



2.045 

— 

2.045 

— 

60<LTVoRiii<70 

0.3051 

— 

0.3051 

— 

0.3051 

— 

70<LTV„rk;<75 

-0.07900 

— 

-0.07900 

— 

-0.07900 

— 

75<LTV„R,c<80 

-0.05519 

— 

-0.05519 

— 

-0.05519 

— 

80<LTVobk;<90 

-0.1838 

— 

-0.1838 

— 

-0.1838 

— 

90<LTVoR,G 

0.2913 

— 

0.2913 

— 

0.2913 

Intercept  (Po.  yo) 

-6.516 

-4.033 

-6.602 

-3.965 

-6.513 

-3.949 

3.7.2.3 


»'    *       * 


Table  3-59.— Aggregate  Enter- 
prise Amortized  Original  LTV 
(AOLTVo)  Distribution  ^ 


Table    3-59.— Aggregate    Enter-  HctAmtn,  =  (TPR^-t- TiR^)xHctFac„ 

prise   Amortized   Original   LTV  ^      »      ,,      *      » 

(AOLTVo)   Distribution  i— Contin-  3  g  3  e  i  *  *  * 

ued  [e]'*'*'* 


Original  LTV 

UPS  dis- 
tribution 

Wtavg 

AOLTVfor 

range 

00<LTV<-60 

60<LTV<-70 

70<LTV<=75 

75<LTV<=80 

80<LTV<-90 

90<LTV<=95 

95<LTV<-100 

Original  LTV 


100<LTV 


UPS  dis- 
tribution 


Wtavg 

AOLTVfor 

range 


^  Source:  RBC  Report,  combined  Enterprise  single- 
family  sold  loan  portfolio.  Tabid  3-59  is  updated  as 
necessary  with  RBC  Report  combined  Enterprise  sin- 
gle-family sokj  loan  group  data  in  accordance  with 
OFHEO  guideline  #404.  The  contents  of  the  table 
appear  at  www.OFHEO.gov. 

Note:  Amortized  Original  LTV  (also  known  as  the 
"current-loan-to-original-value"  ratio)  is  the  Original 
LTV  adjusted  for  the  change  in  UPB  but  not  for 
changes  in  property  value. 

***** 
3.7.3.1  *    *    * 

Ig]  *   *    * 
2.  Compute: 


Table  3-68.— Calculation  of 
Monthly  Cash  Flows  for  Long 
Caps  and  Floors 


Instrument 

Cashflows 

Cap 
Floor 

(l-K)xNxDill>K;Otfl<K 
(K-l)xNxDH  l<K:Oai>K 

3.10.3.2.  *   *   * 

(al*   *   * 

2.  Common  Stock.  In  the  first  year  of  the 
Stress  Test,  dividends  are  paid  on  common 
stock  in  each  of  the  four  quarters  after 
preferred  dividends,  if  any,  are  paid  unless 
the  Enterprise's  capital  is,  or  after  the 
payment,  would  be,  below  the  estimated 
minimum  capital  requirement. 
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a.  First  Quarter.  In  the  first  quarter,  the 
dividend  is  the  dividend  per  share  ratio  for 
common  stock  from  the  quarter  preceding  the 
Stress  Test  times  the  current  number  of 
shares  of  common  stock  outstanding. 

b.  Subsequent  Quarters. 

(1)  In  the  three  subsequent  quarters,  if  the 
preceding  quarter's  after  tax  income  is  greater 
than  after  tax  income  in  the  quarter 
preceding  the  Stress  Test  (adjusted  by  the 
ratio  of  Enterprise  retained  earnings  and 
retained>eamings  after  adjustments  are  made 
that  revert  investment  securities  and 
derivatives  to  amortized  cost),  pay  the  larger 
of  (1)  the  dividend  per  share  ratio  for 
common  stock  from  the  quarter  preceding  the 
Stress  Test  times  the  current  number  of 
shares  of  common  stock  outstanding  or  (2) 
the  average  dividend  payout  ratio  for 
common  stock  for  the  four  quarters  preceding 
the  start  of  the  Stress  Test  times  the 
preceding  quarter's  after  tax  income  (adjusted 
by  the  reciprocal  of  the  ratio  of  Enterprise 
retained  earnings  and  retained  earnings  after 
adjustments  are  made  that  revert  investment 
securities  and  derivatives  to  amortized  cost) 
less  preferred  dividends  paid  in  the  current 
quarter.  In  no  case  may  the  dividend 
payment  exceed  an  amount  equal  to  core 
capital  less  the  estimated  minimum  capital 
requirement  at  the  end  of  the  preceding 
quarter. 

(2)  If  the  previous  quarter's  after  tax 
income  is  less  than  or  equal  to  after  tax 
income  in  the  quarter  preceding  the  Stress 
Test  (adjusted  by  the  ratio  of  Enterprise 
retained  earnings  and  retained  earnings  after 
adjustments  are  made  that  revert  investment 
securities  and  derivatives  to  amortized  cost), 
pay  the  lesser  of  (1)  the  dividend  per  share 
ratio  for  common  stock  for  the  quarter 
preceding  the  Stress  Test  times  the  current 
number  of  shares  of  common  stock 
outstanding  or  (2)  an  amount  equal  to  core 
capital  less  the  estimated  minimum  capital 
requirement  at  the  end  of  the  preceding 
quarter,  but  not  less  than  zero. 
***** 

3.11.3  *   *   * 

(c)  OFHEO  will  provide  the  Enterprise 
with  its  estimate  of  the  capital  treatment  as 
soon  as  possible  after  receiving  notice  of  the 
New  Activity.  In  any  event,  the  Enterprise 
will  be  notified  of  the  capital  treatment  in 
accordance  with  the  notice  of  proposed 
capital  classification  provided  for  in 
§  1777.21  of  this  chapter. 
***** 

3.12.3*   •   * 

(aj  •   •   • 

9.  Subtract  the  net  increase  (or  add  the  net 
decrease)  in  Retained  Earnings  related  to  Fair 
Value  Hedges  at  the  start  of  the  stress  test 
made  in  accordance  with  section  3.10.3.6.2 
[a]  1.  b.  of  this  appendix. 
***** 

Dated:  September  6,  2002. 

Armando  Falcon,  Jr., 

Director,  Office  of  Federal  Housing  Enterprise 
Oversight. 

[PR  Doc.  02-23078  Filed  9-11-02;  8:45  am] 
BILLINO  CODE  4220-01-P 


DEPARTMENT  OF  COMMERCE 
Bureau  of  Economic  Analysis 

15  CFR  Part  806 

[Docl(«t  No.  020813189-2189-01] 

RIN  0691-AA44 

Direct  Investment  Surveys:  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
investment  in  the  United  Statee— 2002 

agency:  Bureau  of  Economic  Analysis, 

Commerce. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  This  notice  sets  forth  a 
proposed  rule  to  revise  the  reporting 
requirements  for  the  BE-12,  Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States. 

The  Department  of  Commerce,  as  part 
of  its  continuing  effort  to  reduce 
paperwork  and  respondent  biu-den, 
invites  the  general  public  and  other 
Federal  agencies  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  The 
BE-12  survey  is  a  mandatory  survey  and 
is  conducted  once  every  5  years  by  the 
Bureau  of  Economic  Analysis  (BEA), 
U.S.  Department  of  Commerce,  under 
the  International  Investment  and  Trade 
in  Services  Survey  Act.  The  proposed 
benchmark  survey  will  be  conducted  for 
2002.  BEA  will  send  the  survey  to 
potential  respondents  in  February  2003; 
responses  will  be  due  by  May  31,  2003. 
The  last  benchmark  survey  was 
conducted  for  1997.  The  benchmark 
survey  covers  virtually  the  entire 
universe  of  foreign  direct  investment  in 
the  United  States  in  terms  of  value,  and 
is  BEA's  most  comprehensive  survey  of 
such  investment  in  terms  of  subject 
matter. 

Changes  proposed  by  BEA  in  the 
reporting  requirements  to  be 
implemented  in  this  proposed  rule  are: 
Raising  the  reporting  threshold  on  the 
BE-12(SF)  short  form  and  the  BE-12 
Bank  form  firom  $3  million  to  $10 
million;  directing  that  only  nonbank 
majority-owned  U.S.  affiliates  of  foreign 
companies  report  on  the  BE-12(L.F]  long 
form;  raising  the  reporting  threshold  on 
the  BE-12(LF)  long  form  £rom  $100 
million  to  $125  million;  and  directing 
bank  holding  companies  to  file  a  fully 
consolidated  report,  including  all 
nonbank  operations,  on  the  BE-12  Bank 
form.  (Previously,  the  nonbanking 
operations  were  reported  on  a  separate 
BE-12(LF)  long  form  or  BE-12(SF)  short 
form.)  These  changes  will  reduce 
respondent  burden,  especially  for  small 
companies  and  bank  holding 
companies. 


DATES:  Comments  on  this  proposed  rule 
will  receive  consideration  if  submitted 
in  writing  on  or  before  November  12. 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  the  Office  of  the  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230. 
Because  of  slow  mail,  and  to  assure  that 
comments  are  received  in  a  timely 
manner,  please  consider  using  one  of 
the  following  delivery  methods:  (1)  Fax 
to  (202)  606-5318,  (2)  deliver  by  courier 
to  U.S.  Department  of  Commerce. 
Bureau  of  Economic  Analysis,  BE- 
49(A),  Shipping  and  Receiving,  Section 
MlOO,  1441  L  Street  NW.,  Washington, 
DC  20005.  or  (3)  e-mail  to 
David.Belli@bea.gov.  Comments 
received  will  be  available  for  public 
inspection  in  Room  7005,  1441  L  Street 
NW.,  between  8:30  a.m.  and  4:30  p.m.. 
eastern  time  Monday  through  Friday. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
David  Belli,  Chief,  International 
Investment  Division  (BE-50),  Bureau  of 
Economic  Analysis,  U.S.  Department  of 
Commerce,  Washington,  DC  20230; 
phone  202-606-9800. 
SUPPLEMENTARY  INFORMATION:  This 
proposed  rule  amends  15  CFR  806.17  to 
set  forth  the  reporting  requirements  for 
the  BE-12,  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States — 2002.  The  Bureau  of  Economic 
Analysis  (BEA),  U.S.  Department  of 
Commerce,  will  conduct  the  survey 
under  the  International  Investment  and 
Trade  in  Services  Survey  Act  (22  U.S.C. 
3101-3108),  hereinafter,  "the  Act.  " 
Section  4(b)  of  the  Act  requires  that: 

"*   *   *  With  respect  to  foreign  direct 
investment  in  the  United  States,  the 
President  shall  conduct  a  benchmark 
survey  covering  year  1980,  a  benchmark 
survey  covering  year  1987,  and 
benchmark  surveys  covering  every  fifth 
year  thereafter.  In  conducting  surveys 
[of  U.S.  direct  investment  abroad  and 
foreign  direct  investment  in  the  United 
States]  pursuant  to  this  subsection,  the 
President  shall,  among  other  things  and 
to  the  extent  he  determines  necessary 
and  feasible — 

(1)  Identify  the  location,  nature,  and 
magnitude  of,  and  changes  in  the  total 
investment  by  any  parent  in  each  of  its 
affiliates  and  the  financial  transactions 
between  any  parent  and  each  of  its 
affiliates; 

(2)  Obtain  (A)  information  on  the 
balance  sheet  of  parents  and  affiliates 
and  related  financial  data,  (B)  income 
statements,  including  the  gross  sales  by 
primary  line  of  business  (with  as  much 
product  line  detail  as  is  necessary  and 
feasible)  of  parents  and  affiliates  in  each 
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country  in  which  they  have  significant 
operations,  and  (C)  related  information 
regarding  trade  (including  trade  in  both 
goods  and  services)  between  a  parent 
and  each  of  its  affiliates  and  between 
each  parent  or  affiliate  and  any  other 
person; 

(3)  Collect  employment  data  showing 
both  the  number  of  United  States  and 
foreign  employees  of  each  parent  and 
affiliate  and  the  levels  of  compensation, 
by  coimtry,  industry,  and  skill  level; 

(4)  Obtain  information  on  tax 
payments  by  parents  and  affiliates  by 
country;  and 

(5)  Determine,  by  industry  and 
coimtry,  the  total  dollar  amount  of 
research  and  development  expenditures 
by  each  parent  and  affiliate,  payments 
or  other  compensation  for  the  transfer  of 
technology  between  parents  and  their 
affiliates,  and  payments  or  other 
compensation  received  by  parents  or 
affiliates  from  the  transfer  of  technology 
to  other  persons." 

In  Section  3  of  Executive  Order 
11961,  the  President  delegated  authority 
granted  imder  the  Act  as  concerns  direct 
investment  to  the  Secretary  of 
Commerce,  who  has  redelegated  it  to 
BEA. 

The  benchmark  survey  is  a  census;  it 
covers  virtually  the  entire  universe  of 
foreign  direct  investment  in  the  United 
States  in  terms  of  value,  and  is  BEA's 
most  comprehensive  survey  of  such 
investment  in  terms  of  subject  matter. 
Foreign  direct  investment  in  the  United 
States  is  defined  as  the  ownership  or 
control,  directly  or  indirectly,  by  one 
foreign  person  (foreign  parent)  of  10 
percent  or  more  of  the  voting  seciuities 
of  an  incorporated  U.S.  business 
enterprise  or  an  equivalent  interest  in  an 
unincorporated  U.S.  business 
enterprise,  including  a  branch. 

The  purpose  of  the  benchmark  survey 
is  to  obtain  universe  data  on  the 
financial  and  operating  characteristics 
of,  and  on  positions  and  transactions 
between,  U.S.  affiliates  and  their  foreign 
parent  groups  (which  are  defined  to 
include  all  foreign  parents  and  foreign 
affiliates  of  foreign  parents).  The  data 
are  needed  to  measiue  the  size  and 
economic  significance  of  foreign  direct 
investment  in  the  United  States,  to 
measure  changes  in  such  investment, 
and  to  assess  its  impact  on  the  U.S. 
economy.  Such  data  are  generally  found 
in  enterprise-level  accounting  records  of 
respondent  companies.  The  data  are 
disaggregated  by  industry  of  U.S. 
affiliate,  by  country  and  industry  of 
foreign  parent  or  ultimate  beneficial 
owner,  and,  for  selected  items,  by  State. 

The  data  will  provide  benchmarks  for 
deriving  current  universe  estimates  of 
direct  investment  horn  sample  data 


collected  in  other  BEA  surveys.  In 
particular,  they  will  serve  as 
benchmarks  for  the  quarterly  direct 
investment  estimates  included  in  the 
U.S.  international  transactions  and 
national  income  and  product  accounts, 
and  for  annual  estimates  of  the  foreign 
direct  investment  position  in  the  United 
States  and  of  the  operations  of  the  U.S. 
affiliates  of  foreign  companies.  Data 
from  the  benchmark  survey  on  U.S. 
affiliates'  employee  compensation, 
profits,  interest  receipts  and  expenses, 
depreciation,  and  income  and  other 
taxes  are  used  by  BEA  to  compute  U.S. 
affiliates'  gross  product  or  value  added. 
The  estimates  are  used  to  measure  U.S. 
affiliates'  share  of  U.S.  gross  domestic 
product  and  to  evaluate  affiliates' 
profitability  and  productivity.  Data  on 
employment  by  affiliates  are  used  to 
link  enterprise-level  data  on  foreign- 
owned  companies  collected  in  the 
benchmark  survey  to  establishment- 
level  data  for  the  same  companies 
collected  by  the  Census  Biueau. 

It  should  be  noted  that,  aside  from 
their  use  in  compiling  the  U.S.  national 
and  international  economic  accounts, 
the  benchmark  survey  data  are  primarily 
intended  as  general  purpose  statistics. 
Based  on  past  experience,  areas  of 
particular  and  lasting  analytical  and 
policy  interest  include  trade  in  goods 
and  services,  employment  and 
employee  compensation,  profitability, 
regional  location,  taxes,  and  technology. 
These  areas,  all  of  which  are  addressed 
by  the  proposed  survey,  are  also  ones 
for  which  the  Act  specifically  requires 
data  to  be  collected.  Another  area  of 
continuing  policy  interest,  particidarly 
at  the  State  and  local  levels,  is  the 
impact  of  foreign  direct  investment  on 
individual  States.  The  data  in  the  survey 
disaggregated  by  State  are  intended  to 
address  needs  in  this  area. 

The  forms  to  be  used  in  the  survey 
are: 

1.  Form  BE-12(LF)  (Long  Form)— 
Report  for  nonbank  majority-owned  U.S. 
affiliates  (a  "majority-owned"  U.S. 
affiliate  is  one  in  which  the  combined 
direct  and  indirect  ownership  interest  of 
all  foreign  parents  of  the  U.S.  affiliate 
exceeds  50  percent)  with  assets,  sales  or 
gross  operating  revenues,  or  net  income 
greater  than  $125  million  (positive  or 
negative); 

2.  Form  BE-12(SF)  (Short  Form)— 
Report  for  nonbank  majority-owned  U.S. 
affiliates  with  assets,  sales  or  gross 
operating  revenues,  or  net  income 
greater  than  $10  million,  but  not  greater 
than  $125  million  (positive  or  negative) 
and  nonbank  minority-owned  U.S. 
affiliates  (owned  50  percent  or  less) 
with  assets,  sales  or  gross  operating 
revenues,  or  net  income  greater  than  $10 


million  (positive  or  negative).  U.S. 
affiliates  with  total  assets,  sales  or  gross 
operating  revenues,  and  net  income 
between  $10  million  and  $30  million 
(positive  or  negative)  will  be  required  to 
report  only  selected  data  items  on  the 
short  form; 

3.  Form  BE-12  Bank— Report  for  U.S. 
affiliates  that  are  banks,  bank  holding 
companies,  or  banking  and  nonbanking 
operations  of  bank  holding  companies: 
and 

4.  BE-12(X)— Report  for  claiming 
exemption  from  filing  a  BE-12(LF)  long 
form,  BE-12(SF)  short  form,  or  BE-12 
Bank  form. 

BEA  maintains  a  continuing  dialog 
with  respondents  and  data  users, 
including  its  own  internal  users  through 
the  Bureau's  Source  Data  Improvement 
and  Evaluation  Program,  to  ensure  that, 
as  far  as  possible,  the  required  data 
serve  their  intended  piuposes  and  are 
available  to  the  maximiun  extent 
possible  from  existing  records,  that 
instructions  are  clear,  and  that 
unreasonable  burdens  are  not  imposed. 
In  designing  the  survey,  BEA  contacted 
data  users  outside  the  Bureau  and 
survey  respondents  to  obtain  their  views 
on  the  proposed  benchmark  survey.  The 
proposed  draft  reflects  users'  and 
respondents'  comments.  In  reaching 
decisions  on  what  questions  to  include 
in  the  siu^ey,  BEA  considered  the 
Government's  need  for  the  data,  the 
burden  imposed  on  respondents,  the 
quality  of  the  likely  responses  (for 
example,  whether  the  data  are  readily 
available  from  respondents'  books),  and 
BEA's  experience  in  previous 
benchmark  and  related  annual  surveys. 

Changes  proposed  by  BEA  from  the 
previous  benchmark  siuvey  include 
reduction  of  respondent  burden, 
particularly  for  small  companies,  by  (1) 
raising  the  reporting  threshold  on  the 
BE-12(SF)  short  form  and  the  BE-12 
BANK  form  from  $3  million  to  $10 
million;  (2)  directing  that  only  nonbank 
majority-owned  U.S.  affiliates  of  foreign 
companies  be  reported  on  the  BE- 
12(LF)  long  form;  (3)  raising  the 
reporting  threshold  on  the  BE-12(LF) 
long  form  from  $100  million  to  $125 
million;  and  (4)  directing  bank  holding 
companies  (BHC's)  to  file  a  fully 
consolidated  report,  including  all 
banking  and  nonbanking  operations,  on 
the  BE-12  Bank  form. 

Previously,  the  banking  and  non- 
banking  operations  of  a  BHC  were 
required  to  file  separate  reports:  the 
nonbank  operations  of  the  BHC  filed  on 
the  BE-12(LF)  long  form  or  BE-12(SF) 
short  form,  and  the  BHC  itself  and  its 
banking  operations  filed  on  the  BE-12   ■ 
Bank  form. 
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In  addition,  BEA  proposes  to:  (1)  Add 
questions  to  the  BE-12  (LF)  long  form 
to  collect  detail  on  premiums  earned 
and  claims  paid  for  U.S.  affiliates 
operating  in  the  insurance  industry; 
collect  detail  on  finished  goods 
purchased  for  resale  for  U.S.  affiliates 
operating  in  the  wholesale  and  retail 
trade  industries;  and  collect  the 
percentage  of  total  sales  or  gross 
operating  revenues  that  represents  e- 
conunerce  sales  (for  example,  sales 
transacted  over  the  Internet).  (2)  Add 
four  items  to  the  short  form  that  are 
needed  to  assure  the  quality  of  BEA's 
estimates  of  U.S.  affiUates'  gross 
product — certain  realized  and 
imrealized  gains  and  losses;  U.S. 
income  taxes;  interest  received,  and 
interest  paid.  (3)  Add  questions  to  the 
BE-12  Bank  form  to  collect  information 
on  debt  flows  vdth  the  foreign  parent  for 
certain  nonbanking  subsidiaries 
included  in  the  fully  consolidated  BE- 
12  Bank  report;  sales  of  services;  interest 
received  and  paid;  and  premiums 
earned  and  claims  payable  by  insurance 
companies  included  in  the  consolidated 
report. 

To  offset  the  burden  imposed  by  these 
additional  questions,  BEA  proposes  to 
remove  questions  on:  (1)  Whether  a 
foreign  government  or  government-run 
pension  fund  has  a  voting  ownership  of 
at  least  5  percent,  in  any  foreign  parent 
or  any  entity  in  the  parent's  ownership 
chain;  (2)  the  balance  sheet 
classification  of  land  and  other 
property,  plant,  and  equipment  (BE-12 
long  form  only);  (3)  acres  of  mineral 
rights  owned  or  leased  from  others  (BE- 
12  long  form  only);  and  (4)  the  gross 
book  value  of  land  owned  (BE-12  short 
form  only). 

Executive  Order  13132 

This  proposed  rule  does  not  contain 
policies  with  Federalism  implications  as 
that  term  is  defined  in  E.0.13132. 

Executive  Order  12866 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

Paperwork  Reduction  Act 

This  proposed  rule  contains  a 
collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  and  has 
been  submitted  to  the  Office  of 
Management  and  Budget  for  review 
under  die  PRA. 

Notwithstanding  any  other  provisions 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  coUection-of-information  subject 
to  the  requirements  of  the  Paperwork 
Reduction  Act  unless  that  collection 


displays  a  ciurently  valid  Office  of 
Management  and  Budget  Control 
Number. 

The  survey,  as  proposed,  is  expected 
to  result  in  the  filing  of  reports  from 
approximately  17,700  respondents.  The 
respondent  burden  for  this  collection  of 
information  is  estimated  to  vary  from  20 
minutes  to  715  hours  per  response,  with 
an  average  of  11.3  hours  per  response, 
including  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Thus,  the  total  respondent  burden  of  the 
survey  is  estimated  at  about  199,500 
hoiu^  (17,700  times  11.3  hours  average 
burden). 

Comments  are  requested  concerning: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 

(b)  the  accuracy  of  the  burden  estimate; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  collected; 
and  (d)  ways  to  minimize  the  bvuden  of 
the  collection  of  information  on  the 
respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 
Comments  should  be  addressed  to: 
Director,  Bureau  of  Economic  Analysis 
(BE-1),  U.S.  Department  of  Commerce, 
Washington,  DC  20230;  and  to  the 
Office  of  Management  and  Budget, 
O.I.R.A.,  Paperwork  Reduction  Project 
0608-0042,  Washington,  DC  20503 
(Attention  PRA  Desk  Officer  for  BEA). 

Regulatory  Flexibility  Act 

The  Chief  Counsel  for  Regulation, 
Department  of  Commerce,  has  certified 
to  the  Chief  Counsel  for  Advocacy, 
Small  Business  Administration,  imder 
provisions  of  the  Regulatory  Flexibility 
Act  (5  U.S.C.  605(b))  that  this  proposed 
rulemaking,  if  adopted,  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Few  small  businesses  as  defined  by  the 
RFA  are  foreign  owned;  those  that  are 
and  have  total  assets,  sales  or  gross 
operating  revenues,  and  net  income 
each  equal  to  or  less  than  $10  million 
are  not  required  to  report  on  the  BE- 
12(SF)  short  form  or  BE-12  Bank  form. 
To  further  reduce  reporting  burden  for 
smaller  companies,  the  reporting 
threshold  for  filing  a  BE-12(LF)  long 
form  has  been  raised  to  $125  million, 
from  $100  million  in  the  1997  survey, 
and  companies  with  total  assets,  sales  or 
gross  operating  revenues  and  net 
income  (positive  or  negative)  between 
$10  million  and  $30  million  will  be 


required  to  report  only  selected  data 
items  on  the  BE-12(SF)  short  form. 

List  of  Subiects  in  15  CFR  Part  806 

International  transactions.  Economic 
statistics.  Foreign  investment  in  the 
United  States,  Penalties,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  1.2002. 
J.  Steven  LandefiBld, 
Director,  Bureau  of  Economic  Analysis. 

For  the  reasons  set  forth  in  the 
preamble,  BEA  proposes  to  amend  15 
CFR  part  806  as  follows: 

PART  806— DIRECT  INVESTMENT 
SURVEYS 

1.  The  authority  citation  for  15  CFR 
part  806  continues  to  read  as  follows: 

Authority:  5  U.S.C.  301;  22  U.S.C.  3101- 
3108;  and  E.O.  11961  (3  CFR.  1977  Comp., 
p.  86),  as  amended  bv  EO.  12013  (3  CFR. 
1977  Comp..  p.  147).  E.O.  12318  (3  CFR,  1981 
Comp.,  p.  173).  and  E.O.  12518  (3  CFR,  1985 
Comp..  p.  348). 

2.  Section  806.17  is  revised  to  read  as 
follows: 

S  806.1 7    Rules  and  rsgulations  for  BE-1 2. 
B«nctimark  Survey  of  Foreign  Direct 
Investment  in  ttie  United  States — 2002. 

A  BE-12.  Benchmark  Survey  of 
Foreign  Direct  Investment  in  the  United 
States  will  be  conducted  covering  2002. 
All  legal  authorities,  provisions, 
definitions,  and  requirements  contained 
in  §§806.1  through  806.13  and 
§  806.15(a)  through  (g)  are  applicable  to 
this  survey.  Specific  additional  rules 
and  regulations  for  the  BE-12  sur\'ey  are 
given  in  this  section. 

(a)  Response  required.  A  response  is 
required  from  persons  subject  to  the 
reporting  requirements  of  the  BE-12, 
Benchmark  Survey  of  Foreign  Direct 
Investment  in  the  United  States — 2002, 
contained  in  this  section,  whether  or  not 
they  are  contacted  by  BEA.  Also,  a 
person,  or  their  agent,  contacted  by  BEA 
concerning  their  being  subject  to 
reporting,  either  by  sending  them  a 
report  form  or  by  written  inquiry,  must 
respond  in  writing  pursuant  to  §  806.4, 
or  electronically  using  BEA's 
Automated  Survey  Transmission  and 
Retrieval  (ASTAR)  system.  This  may  be 
accomplished  by  completing  and 
returning  either  Form  BE-12(X)  within 
30  days  of  its  receipt  or  by  May  31. 
2003,  whichever  is  sooner,  if  Form  BE- 
12(LF),  Form  BE-12(SF).  or  Form  BE-12 
Bank  do  not  apply,  or  by  completing 
and  returning  Form  BE-12(LF),  Form 
BE-12(SF),  or  Form  BE-12  Bank, 
whichever  is  applicable,  bv  Mav  31, 
2003. 

(b)  Who  must  report.  A  BE-12  report 
is  required  for  each  U.S.  affiliate,  i.e.,  for 
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each  U.S.  business  enterprise  in  which 
a  foreign  person  (foreign  parent)  owned 
or  controlled,  directly  or  indirectly,  10 
percent  or  more  of  the  voting  securities 
if  an  incorporated  U.S.  business 
enterprise,  or  an  equivalent  interest  if  an 
unincorporated  U.S.  business 
enterprise,  at  the  end  of  the  business 
enterprise's  2002  fiscal  year.  A  report  is 
required  even  though  the  foreign 
person's  ownership  interest  in  the  U.S. 
business  enterprise  may  have  been 
established  or  acquired  diiring  the 
reporting  period.  Beneficial,  not  record, 
ownership  is  the  basis  of  the  reporting 
criteria. 

(c)  Forms  to  be  filed.  (1)  Form  BE- 
12(LF) — Benchmark  Survey  of  Foreign 
Direct  Investment  in  the  United  States — 

2002  (Long  Form)  must  be  completed 
and  filed  by  May  31,  2003,  by  each  U.S. 
business  enterprise  that  was  a  U.S. 
affiliate  of  a  foreign  person  at  the  end  of 
its  2002  fiscal  year  and  that  was 
majority-owned  by  one  or  more  foreign 
parents  (a  "majority-owned"  U.S. 
affiliate  is  one  in  which  the  combined 
direct  and  indirect  ownership  interest  of 
all  foreign  parents  of  the  U.S.  affiliate 
exceeds  50  percent),  if: 

(i)  It  is  not  a  bank  or  a  bank  holding 
company,  and  is  not  owned  directly  or 
indirectly  by  a  U.S.  bank  holding 
company,  and 

(iij  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  the  U.S. 
affiliate  (not  just  the  foreign  parent's 
share)  exceeded  $125  million  (positive 
or  negative)  at  the  end  of.  or  for,  its  2002 
fiscal  year: 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes. 

(2)  Form  BE-12(SF)— Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002  (Short  Form) 
must  be  completed  and  filed  by  May  31 , 

2003  by  each  U.S.  business  enterprise 
that  was  a  U.S.  affiliate  of  a  foreign 
person  at  the  end  of  its  2002  fiscal  year, 
if: 

(i)  It  is  not  a  bank  or  a  bank  holding 
company,  and  is  not  owned  directly  or 
indirectly  by  a  U.S.  bank  holding 
company,  and 

(ii)  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  a  majority- 
owned  U.S^  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million, 
but  no  one  item  exceeded  $125  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 


(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes,  or 

(iii)  On  a  fully  consolidated  basis,  or, 
in  the  case  of  real  estate  investment,  on 
an  aggregated  basis,  one  or  more  of  the 
following  three  items  for  a  minority- 
owned  U.S.  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million 
(positive  or  negative)  at  the  end  of,  or 
for.  its  2002  fiscal  year  (a  "mindrity- 
owned"  U.S.  affiliate  is  one  in  which 
the  combined  direct  and  indirect 
ownership  interest  of  all  foreign  parents 
of  the  U.S.  affiliate  is  50  percent  or  less): 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes. 

(3)  Form  BE-12  Bank— Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States— 2002  BANK  must  be 
completed  and  filed  by  May  31,  2003, 
by  each  U.S.  business  enterprise  that 
was  a  U.S.  affiUate  of  a  foreign  person 
at  the  end  of  its  2002  fiscal  year,  if: 

(i)  The  U.S.  affiliate  is  in  "banking", 
which,  for  purposes  of  the  BE-12 
survey,  covers  business  enterprises 
engaged  in  deposit  banking  or  closely 
related  functions,  including  commercial 
banks.  Edge  Act  corporations  engaged  in 
international  or  foreign  banking,  U.S. 
branches  and  agencies  of  foreign  banks 
whether  or  not  they  accept  domestic 
deposits,  savings  and  loans,  savings 
banks,  and  bank  holding  companies, 
including  all  subsidiaries  or  units  of  a 
bank  holding  company  and 

(ii)  On  a  fully  consolidated  basis,  one 
or  more  of  the  following  three  items  for 
the  U.S.  affiliate  (not  just  the  foreign 
parent's  share)  exceeded  $10  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 

(A)  Total  assets  (do  not  net  out 
liabilities); 

(B)  Sales  or  gross  operating  revenues, 
excluding  sales  taxes; 

(C)  Net  income  after  provision  for  U.S. 
income  taxes. 

(4)  Form  BE-12(X)-Benchmark 
Survey  of  Foreign  Direct  Investment  in 
the  United  States-2002  Claim  for 
Exemption  from  Filing  BE-12(LF),  BE- 
12(SF),  and  BE-12  Bank  must  be 
completed  and  filed  within  30  days  of 
the  date  it  was  received,  or  by  May  31, 
2003,  whichever  is  sooner,  by: 

(i)  Each  U.S.  business  enterprise  that 
was  a  U.S.  affiliate  of  a  foreign  person 
at  the  end  of  its  2002  fiscal  year 
(whether  or  not  the  U.S.  affiUate,  or  its 
agent,  is  contacted  by  BEA  concerning 


its  being  subject  to  reporting  in  the  2002 
benchmark  survey),  but  is  exempt  from 
filing  Form  BE-12(LF),  Form  BE-12(SF), 
and  Form  BE-12  Bank;  and 

(ii)  Each  U.S.  business  enterprise,  or 
its  agent,  that  is  contacted,  in  vniting, 
by  BEA  concerning  its  being  subject  to 
reporting  in  the  2002  benchmark  survey 
but  that  is  not  otherwise  required  to  file 
the  Form  BE-12(LF),  Form  BE-12(SF), 
or  Form  BE-12  Bank. 

(d)  Aggregation  of  real  estate 
investments.  All  real  estate  investments 
of  a  foreign  person  must  be  aggregated 
for  the  purpose  of  applying  the 
reporting  criteria.  A  single  report  form 
must  be  filed  to  report  the  aggregate 
holdings,  imless  written  permission  has 
been  received  from  BEA  to  do 
otherwise.  Those  holdings  not 
aggregated  must  be  reported  separately.  . 

(e)  Exemption.  (1)  A  U.S.  affiliate  as 
consolidated,  or  aggregated  in  the  case 
of  real  estate  investments,  is  not 
required  to  file  form  BE-12(LF),  BE- 
12(SF),  or  Form  BE-12  Bank  if  each  of 
the  following  three  items  for  the  U.S. 
affiliate  (not  just  the  foreign  parent's 
share)  did  not  exceed  $10  million 
(positive  or  negative)  at  the  end  of,  or 
for,  its  2002  fiscal  year: 

(i)  Total  assets  (do  not  net  out 
liabilities); 

(ii)  Sales  or  gross  operating  revenues, 
excluding  sedes  taxes;  and 

(iii)  Net  income  after  provision  for 
U.S.  income  taxes. 

(2)  If  a  U.S.  business  enterprise  was  a 
U.S.  affiliate  at  the  end  of  its  2002  fiscal 
year  but  is  exempt  ft-om  filing  a 
completed  Form  BE-12(LF),  BE-12(SF), 
or  Form  BE-12  Bank,  it  must 
nevertheless  file  a  completed  and 
certified  Form  BE-12(X). 

(f)  Due  date.  A  fully  completed  and 
certified  Form  BE-12{LF),  Form  BE- 
12(SF),  or  BE-12  Bank  is  due  to  be  filed 
with  BEA  not  later  than  May  31,  2003. 
A  fully  completed  and  certified  Form 
BE-12{X)  is  due  to  be  filed  with  BEA 
within  30  days  of  the  date  it  was 
received,  or  by  May  31,  2003,  whichever 
is  sooner. 

(PR  Doc.  02-23099  Filed  9-11-02;  8:45  am] 
BtLLMG  CODE  3510-06-P 
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ACTION:  Advance  notice  of  proposed 
rulemaking. 

SUMMARY:  The  Commission  is 
considering  amending  the  flammabillty 
standard  for  clothing  textiles.  The 
standard,  originally  issued  in  1953,  has 
become  outdated  in  sevwal  respects. 
The  Commission  is  considering  changes 
that  would  enable  the  standard  to  better 
reflect  current  consiuner  practices  and 
technologies  and  would  clarify  several 
aspects  of  the  standard.  The 
Commission  invites  comments 
concerning  the  risk  of  injury  identified 
in  this  notice,  the  regulatory  alternatives 
being  considered,  and  other  possible 
alternatives.  The  Commission  also 
invites  submission  of  any  existing 
standard  or  statement  of  intention  to 
modify  or  develop  a  voluntary  standard 
to  address  the  flammabillty  risk  of 
clothing  textiles. 

DATES:  Comments  and  submissions 
must  be  received  by  November  12,  2002. 
ADDRESSES:  Comments  should  be 
mailed,  prefiraably  in  five  copies,  to  the 
Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington.  DC  20207-0001,  or 
delivered  to  the  Office  of  the  Secretary, 
Consumer  Product  Safety  Commission, 
Room  502,  4330  East-West  Highway, 
Bethesda,  Maryland  20814;  telephone 
(301)  504-0800.  Comments  also  may  be 
filed  by  telefocsimile  to  (301)  504-0127 
or  by  email  to  cpsc-os@cpsc.gov. 
Comments  should  be  captioned 
"Clothing  ANPR." 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Nelly,  Directorate  for 
Engineering  Sciences,  Consiuner 
Product  Safety  Commission, 
Washington,  DC  20207;  telephone  (301) 
504-0508,  extension  1293. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

1 .  History  of  the  Standard 

The  Commission  is  considering 
amending  the  Standard  for  the 
Flanunability  for  Clothing  Textiles,  16 
CFR  Part  1610,  which  covers  clothing 
and  textile  fabrics  intended  for  use  in 
clothing.  It  excludes  hats,  gloves, 
footwear,  and  interlining  fabrics.  The 
standard  provides  a  test  to  determine 
whether  such  clothing  and  fabrics 
exhibit  "rapid  and  intense  burning," 
and  are  therefore  highly  flammable. 

In  1953,  Congress  enacted  the 
Flammable  Fabrics  Act  of  1953  ("FFA"), 
(Pub.  L.  83-88,  67  Stat.  111).  As  enacted 
in  1953  and  amended  in  1954,  the  FFA 
prohibited  the  importation,  manufectiu^ 
for  sale,  or  the  sale  in  commerce  of  any 
article  of  wearing  apparel,  which  is  "so 
highly  flammable  as  to  be  dangerous 


when  worn  by  individuals."  The  FFA  of 
1953  specified  that  a  test,  first  published 
by  the  Department  of  Commerce  as  a 
voluntary  commercial  standard,  then 
called  "Flammabillty  of  Clothing 
Textiles,  Commercial  Standard  ("CS") 
191-53,"  shall  be  used  to  determine  if 
fabric  or  clothing  is  "so  highly 
flammable  as  to  be  dangerous  when 
worn  by  individuals." 

In  1967,  Congress  amended  the  FFA, 
expanding  its  coverage  and  authorizing 
the  Secretary  of  Commerce  to  issue 
flammabillty  standards  through 
rulemaking.  A  savings  clause  kept  the 
flammability  standard  for  clothing 
textiles  that  the  1953  Act  had  mandated 
into  effect  until  superseded  or  modified 
by  the  Secretary  of  Commerce  through 
the  procedures  specffied  in  the  1967 
amendment.  See  section  11  of  Public 
Law  90-189,  81  Stat.  568,  December  14, 
1967. 

In  1972,  Congress  established  the 
Consumer  Product  Safety  Commission 
when  it  enacted  the  Consumer  Product 
Safety  Act  ("CPSA"),  15  U.S.C.  2051  et 
seq.  The  CPSA  transferred  to  the 
Commission  the  authority  the  Secretary 
of  Commerce  had  to  issue  and  amend 
flammability  standards  under  the  FFA. 

15  U.S.C.  2079(b).  In  1975,  the 
Commission  codified  the  FFA  of  1953  at 

16  CFR  1609  and  the  Standard  for  the 
Flammability  of  Clothing  Textiles  at  16 
CFR  part  1610.  ft  is  this  standard  that 
the  Commission  is  considering 
amending. 

2.  The  Current  Standard 

The  clothing  textile  standard 
describes  a  test  apparatus  and  the 
procedures  for  testing  clothing  and 
textiles  intended  for  clothing.  It 
establishes  three  classes  of  flammability: 
Class  1  or  normal  flammability;  class  2 
or  intermediate  flammability;  and  class 
3  or  rapid  and  intense  burning.  Clothing 
and  textiles  that  are  categorized  as  class 
3  under  the  prescribed  test  method  are 
considered  dangerously  flammable.  16 
CFR  1610.3 

To  determine  the  appropriate 
classification,  the  standard  prescribes 
the  method  of  testing.  Five  specimens 
are  subjected  to  a  flammability  tester. 
This  is  a  draft-proof  ventilated  chamber 
containing  an  ignition  medium,  a 
sample  rack  and  an  automatic  timing 
device.  Id.  1610.4Cb).  The  ignition 
medium  is  a  spring-motor  driven  gas  jet 
around  a  26-gage  hypodermic  needle. 
Id.  1610.4(b)(6).  A  swatch  of  each 
sample  must  be  subjected  to  the  dry 
cleaning  and  hand  washing  procedure 
prescribad  by  the  standard.  Id. 
1610.4(d)&(e).  To  determine  results,  the 
average  time  of  flame  spread  is  taken  for 
five  specimens.  However,  if  the  time  of 


flame  spread  is  less  than  4  seconds  (3'/^ 
seconds  for  plain-surfaced  fabrics)  or 
the  specimens  do  not  burn,  five 
additional  specimens  must  be  tested 
and  the  average  time  of  flame  spread  for 
these  ten  specimens  taken.  Id. 
1610.4(g)(7).  Classification  is  based  on 
the  reported  results  before  and  after 
drycleaning  and  washing,  whichever  is 
lower.  Id.  16110.4(g)(8). 

B.  Statutory  Provisions 

The  FFA  sets  forth  the  process  by 
which  the  Commission  can  issue  or 
amend  a  flammability  standard.  The 
Commission  first  must  issue  an  advance 
notice  of  proposed  rulemaking 
("ANPR")  which:  (1)  Identifies  the 
fabric  or  product  and  the  nature  of  the 
risk  associated  with  the  fabric  or 
product;  (2)  summarizes  the  regulatory 
alternatives  imder  consideration;  (3) 
provides  information  about  existing 
relevant  standards  and  reasons  why  the 
Commission  does  not  preliminarily 
believe  that  these  standards  are 
adequate;  (4)  invites  interested  persons 
to  submit  comments  concerning  the 
identified  risk  of  injury,  regulatory 
alternatives  being  considered,  and  other 
possible  alternatives;  (5)  invites 
submission  of  an  existing  standard  or 
portion  of  a  standard  as  a  proposed 
regulation;  and  (6)  invites  submission  of 
a  statement  of  intention  to  modify  or 
develop  a  voluntary  standard  to  address 
the  risk  of  injury.  15  U.S.C.  1193(g). 

If,  after  reviewing  comments  and 
submissions  responding  to  the  ANPR, 
the  Commission  determines  to  continue 
the  rulemaking  proceeding,  it  will  issue 
a  notice  of  proposed  rulemaking.  This 
notice  must  contain  the  text  of  the 
proposed  rule  along  with  alternatives 
the  Commission  has  considered  and  a 
preliminary  regulatory  analysis.  15 
U.S.C.  1193(1).  Before  issuing  a  final 
rule,  the  Commission  must  prepare  a 
final  regulatory  analysis,  and  it  must 
make  certain  findings  concerning  any 
relevant  volimtary  standard,  the 
relationship  of  costs  and  benefits  of  the 
rule,  and  the  burden  imposed  by  the 
regulation.  Id.  1193{j).  The  Commission 
also  must  provide  an  opportxmity  for 
interested  persons  to  make  an  oral 
presentation  before  the  Commission 
issues  a  final  rule.  Id.  1193(d). 

C.  PoMible  Amendment 

This  notice  initiates  the  rulemaking 
process  to  amend  the  flammability 
standard  for  clothing  and  textiles 
intended  for  clothing. 

1.  The  Products 

The  products  of  concern  are  clothing 
and  fabrics  intended  to  be  used  for 
clothing.  The  flammability  standard 
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applies  to  all  items  of  clothing,  and 
fabrics  used  for  such  clothing,  whether 
for  adults  or  children,  for  daywear  or 
nightwear.  The  Commission  has 
regulations  governing  the  flammability 
of  sleepwear,  16  CFR  1615  and  1616, 
that  are  more  stringent  than  this  general 
wearing  apparel  flammability  standard. 
The  possible  changes  the  Commission 
discusses  in  this  notice  would  not  affect 
the  sleepwear  standards.  The  chemges 
the  Commission  is  considering  would 
not  affect  the  scope  of  the  standard,  but 
would  modernize  the  test  method. 

2.  The  Risk  of  Injury 

According  to  the  standard,  its  purpose 
is  to  "reduce  danger  of  injury  and  loss 
of  life  by  providing,  on  a  national  basis, 
standard  methods  of  testing  and  rating 
the  flammability  of  textiles  and  textile 
products  for  clothing  use,  thereby 
discouraging  the  use  of  any  dangerously 
flammable  clothing  textiles."  16  CFR 
1610.1.  Any  amendments  the 
Commission  is  considering  would 
continue  to  address  this  risk  of  injury. 
Changes  to  the  test  method  to  better 
reflect  current  practices  and 
technologies  and  clarify  some  aspects  of 
the  standard  may  improve  the 
standard's  ability  to  address  the  risk  of 
injury.  Based  on  the  most  recent  hve 
years  of  available  data,  153  deaths  and 
an  estimated  4,000  hospital  emergency 
department-treated  injuries  result 
annually  from  the  ignition  of  clothing. 

3.  Regulatory  Alternatives 

The  Commission  is  considering 
changes  to  the  clothing  textile 
flammability  standard  that  would 
modernize  and  clarify  it.  Only  minimal 
changes,  such  as  removing  obsolete 
footnotes,  have  been  made  since  its 
development  in  1953.  However, 
clothing  and  technology  have 
undergone  many  changes  in  that  time. 
Below,  is  a  discussion  of  the  changes 
the  Commission  is  considering  at  this 
point. 

Changes  to  the  flammability  tester. 
The  flammability  tester  prescribed  in 
the  current  standard  is  a  mechanical 
apparatus  that  is  no  longer  available. 
Apparel  manufacturers  and  other  testing 
laboratories  now  use  more  modem 
flammability  testers  that  incorporate 
electronic  timers  and  several  other 
electro-mechanical  devices  that  control 
and  apply  flame  impingement.  The 
Commission  is  considering  requiring  a 
more  modem  flammability  tester. 

Changes  to  the  dry  cleaning 
procedure.  The  method  of  dry  cleaning 
the  current  standard  prescribes  requires 
perchloroethylene  in  an  open  vessel. 
However,  perchloroethylene  has  been 
shown  to  cause  cancer  in  animal  tests. 


and  use  in  this  manner  violates 
regulations  issued  by  the  Environmental 
Protection  Agency.  The  Commission 
staff  has  not  used  this  procedure  since 
1986.  (The  standard  allows  alternate 
procedures  if  they  are  as  stringent  as  the 
specified  procedure.)  An  alternative 
procedure  using  commercial  dry 
cleaning  procedures  and  washing/ 
tumble  drying  as  provided  in  ASTM  D 
1230  appears  to  be  just  as  stringent,  if 
not  more  so,  as  the  outdated  dry 
cleaning  procedures  required  by  16  CFR 
part  1610. 

Changes  to  the  hand  washing 
procedure.  The  current  standard 
requires  that  after  fabric  specimens  are 
dry  cleaned  they  must  be  hand  washed 
with  neutral  chip  soap  and  line  dried 
before  testing  them  for  flammability.  16 
CFR  1610.4(e).  However,  this  practice  is 
outdated.  Neutral  chip  soap  is  no  longer 
available  to  consumers,  who  now  use 
non-phosphate  detergent  and  usually 
use  home  washers  and  dryers. 
Moreover,  limited  testing  by  CPSC 
indicates  that  for  some  raised  surfaces 
the  machine  wash/tumble  dry  method  is 
more  stringent  than  the  procedure  now 
required  by  the  standard.  The 
Commission  is  considering  laimdering 
requirements  similar  to  those  prescribed 
in  American  Association  of  Textile 
Chemists  and  Colorists  ("AATCC")  124- 
1996.  This  would  be  consistent  with 
changes  the  Commission  recently  made 
to  the  laundering  requirements  for 
flammability  standards  for  children's 
sleepwear,  carpets  and  rugs,  and 
mattress  pads.  65  FR  12924.  12929,  and 
12935  (March  10.  2000). 

The  Commission  is  also  considering 
clarifying  several  portions  of  the 
standard.  When  the  staff  conducts 
flammability  testing  it  follows  CPSC's 
Laboratory  "Test  Manual.  The  Test 
Manual  provides  specific  directions  that 
aid  in  appropriate  testing.  The 
Commission  is  considering  using  some 
portions  of  the  Test  Manual  to  clarify 
aspects  of  the  standard,  as  discussed 
below. 

Clarify  selection  of  surface/direction 
for  testing.  The  standard  requires  that 
for  textiles  without  a  raised-fiber 
surface,  "the  long  dimension  shall  be 
that  in  which  they  bum  most  rapidly, 
and  the  more  rapidly  burning  surface 
shall  be  tested.  "  16  CFR  1610.4(a)(2). 
However,  the  standard  does  not  clearly 
describe  how  to  select  the  sample 
surface  and  direction  for  testing. 
Similarly,  for  textiles  with  a  raised-fiber 
surface,  specimens  must  be  taken  fi-om 
the  part  that  has  the  fastest  rate  of 
buming.  16  CFR  1610(a)(3).  However, 
the  standard  does  not  describe  how  to 
determine  which  area  is  the  most 
flammable.  Language  from  CPSC's  Test 


Manual  could  be  used  to  clarify  both  of 
these  procedures.  The  Commission  is 
also  considering  whether  to  add 
directions  on  how  to  test  specialty 
fabrics. 

Clarify  when  to  test  5  additional 
specimens.  The  standard  states  that  for 
plain-surface  fabrics  if  the  time  of  flame 
spread  is  less  than  3.5  seconds  or  if  the 
first  five  specimens  do  not  bum,  five 
additional  specimens  should  be  tested. 
16  CFR  1610.4(g)(7).  However,  CPSC 
testing  experience  has  shown  that  if  the 
first  five  specimens  do  not  ignite,  the 
next  five  specimens  will  not  ignite 
either.  The  CPSC  Engineering 
Laboratory  Test  Manual  states  that  if 
none  of  the  first  five  specimens  bums, 
five  additional  specimens  should  not  be 
tested.  As  for  raised-fiber  siufaces, 
whose  buming  characteristics  are 
complicated,  the  standard  does  not 
clearly  specify  when  it  is  necessary  to 
test  five  additional  specimens.  CPSC's 
Test  Manual  could  bie  used  to  clarify 
this. 

Clarify  when  base  fabric  ignition 
occurs.  Whether  the  base  fabric  ignites 
during  testing  is  important  because  it  is 
a  factor  in  determining  whether 
additional  testing  is  necessary  and  what 
the  fabric  classification  should  be. 
However,  the  standard  provides  no  clear 
definition  of  base  bum  for  raised-siuf  ace 
fabrics.  The  Appendix  of  CS  191-53, 
which  was  not  incorporated  in  the  FFA, 
clearly  defines  base  biun  and  surface 
flash.  CPSC's  Test  Manual  also  contains 
a  clarification.  These  could  be  added  to 
the  standard. 

Add  test  result  codes.  The  standard 
provides  no  codes  to  report  complex  test 
results  consistently.  CPSC  developed 
some  codes  many  years  ago  to  record 
test  results.  Industoy  members  and  test, 
laboratories  have  adopted  some  of  the 
CPSC  codes,  but  also  developed  some  of 
their  own  codes.  Uniform  result  codes 
would  facilitate  reporting  accuracy, 
imderstanding  of  flammability 
performance,  and  resolution  of  test 
result  differences  among  laboratories. 

Clarify  calculations  for  determining 
bum  rates  and  classification.  The 
standard  generally  describes  the 
procedures  of  calculating  average  time 
of  flame  spread.  However,  it  does  not 
clearly  state  the  method  to  determine 
the  flame  spread  time  for  raised-fiber 
surface  fabrics.  More  specific  direction 
on  calculating  average  flame  spread 
time  would  enable  more  accurate  fabric 
classification. 

Specify  different  desiccant.  The 
standard  specifies  anhydrous  calcium 
chloride  as  the  desiccant  to  allow 
specimens  to  cool  before  testing  without 
reabsorbing  moisture.  CFR  1610 
1610.4(f).  However,  CPSC's  Test  Manual 
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specifies  silica  gel.  Silica  gel  is  more 
effective,  reliable  and  economical. 

Other  possible  changes.  The 
Conunission  is  considering  several  other 
possible  changes.  For  example,  the 
Commission  is  considering  some 
changes  to  the  organization  of  the 
standard  to  consolidate  it  and  make  it 
easier  to  understand.  The  Commission 
is  also  considering:  Specifying  that  tape 
can  be  used  to  secure  specimens  in  the 
specimen  holder;  specifying  the  purpose 
of  brushing  specimens  and  when 
replacing  die  brush  is  necessary; 
specifying  the  details  of  specimen 
conditioning;  and  requiring  only  the 
type  of  laundering/ d^cleaning 
specified  on  a  garment's  care  label.  The 
Commission  is  also  considering 
clarifying  and  amending  regulations 
concerning  fabrics  exempted  from 
testing  for  guaranties.  See  16  CFR 
1610.37(d). 

4.  Existing  Relevant  Standards 

The  Commission  staff  conducted  a 
review  to  find  other  relevant  textile 
standards.  The  staff  foimd  three  relevant 
standards  with  modem  dry  cleaning 
methods  and/or  laiuidering  methods. 

American  Society  for  Testing  and 
Materials  (ASTM)D  1230-94.  Standard 
Test  Method  for  Flammability  of 
Apparel  Textiles.  This  voluntary 
standard  provides  methods  for  testing 
and  evaluating  the  flammability  of 
textile  fabrics  used  as  apparel  in  both 
original  state  condition  and  after 
refurbishment.  The  standard  specifies 
two  dry  cleaning  options.  However, 
only  one — any  commercial  dry  cleaning 
operation  in  a  closed  environment  for 
one  cycle — is  still  available.  After  the 
fabric  is  dry  cleaned,  it  is  laundered 
using  home-type  washing  and  drying 
machines.  The  standard  refers  to  the 
American  Association  of  Textile 
Chemists  and  Colorists  (AATCC)  Test 
Method  135  entiUed  Dimensional 
Changes  in  Automatic  Home 
Laundering  of  Woven  and  Knit  Fabrics. 
This  voluntary  standard  specifies  the 
type  of  detergent,  washing  and  drying 
conditions  and  washer  and  dryer 
specifications.  An  analysis  of  the 
laboratory  test  data  from  an  ASTM 
interlaboratory  round  robin  conducted 
in  1991  indicates  that  for  specimens 
subjected  to  ASTM  D  1230  (both  dry 
cleaning  and  machine  laimdering 
followed  by  tumble  drying  procedures 
specified  in  AATCC  Test  Method  135), 
this  flammability  test  was  as  stringent  or 
more  stringent  than  the  refurbishing 
procedure  in  16  CFR  part  1610. 

British  Standards  Institution  ("BSI") 
BS  EN  ISO  31 75: 1996  Textile- 
Evaluation  of  Stability  to  Machine 
Drycleaning.  The  purpose  of  this 


standard  is  to  determine  whether 
normal  to  very  sensitive  fabrics  can  be 
dry  cleaned  by  examining  dimensional 
changes  after  three  to  five  cleaning 
treatments.  It  uses  a  commercial  dry 
cleaning  machine  containing 
perchloroethylene  and  a  detergent 
followed  by  some  form  of  steam 
treatment  and/ or  hot  pressing  (a  lesser 
drying  temperatiu«  or  line  drying  is 
used  for  fabrics  containing  heat 
sensitive  fibers).  This  standard  uses  a 
modem  procedure,  a  commercial  dry 
cleaning  machine,  but  such  a  machine 
would  not  necessarily  be  available  in 
the  U.S.  and  would  have  to  have 
appropriate  environmental  controls 
installed.  The  standard  does  not  have  a 
laundering  procedure. 

Canadian  General  Standards  Board 
("CGSB")  CAN/CGSB-4.2  No.  30.3-94. 
Procedure  for  the  Removal  of  Non- 
permanent  Flame-retardant  Treatments 
from  Textile  Products.  The  piupose  of 
this  dry  cleaning  and  laundering 
standard  is  to  test  fabrics  for  the 
presence  of  nonpermanent  flame- 
retardant  treatments  applied  to  textile 
products.  The  procedures  specify  that 
the  fabric  should  be  initially  dry 
cleaned  in  either  a  coin-operated 
perchloroethylene  dry  cleaning  machine 
or  in  any  commercial  dry  cleaning 
operation.  This  is  followed  by 
laimdering  in  a  domestic-type  washing 
machine  using  neutral  chip  soap  and 
dried  according  to  the  care  instructions 
provided  by  the  fabric  manufacturer. 
One  dry  cleaning  and  one  laundering 
cycle  are  recommended.  The  washing 
machine  specified  in  this  standard  is 
not  currently  available  in  the  U.S. 

5.  Invitations  to  Comment 

In  accordance  with  section  4(g)  of  the 
FFA,  the  Commission  invites  comments 
on  this  notice,  specifically: 

1.  Comments  conceming  the  risk  of 
injury  identified  in  this  notice,  the 
regulatory  alternatives  discussed  above, 
and  other  alternatives  to  address  the  risk 
of  injury; 

2.  an  existing  standard  or  portion  of 
a  standard  as  a  proposed  rule; 

3.  a  statement  of  intention  to  modify 
or  develop  a  voluntary  standard  to 
address  the  risk  of  injury  identified  in 
the  notice  along  with  a  description  of  a 
plan  to  modify  or  develop  the  standard. 

In  addition,  the  Commission  is 
interested  in  obtaining  further 
information  and  comments  about  the 
possible  changes  to  the  clothing 
flammability  standard  discussed  above, 
such  as: 

1.  Modernizing  the  flammability 
tester; 

2.  updating  the  prescribed  dry 
cleaning  mediod; 


3.  updating  the  laundering  method 
described  in  the  standard; 

4.  revising  or  clarifying  confusing  test 
procedures; 

5.  developing  standardized  language 
for  interpreting  and  reporting  test 
results; 

6.  reorganizing  some  text  of  the  rule 
for  clarity;  and 

7.  clarifying  or  amending  the 
exemptions  from  the  requirements  for 
testing  to  support  guaranties  at 
1610.37(d). 

Dated:  September  9,  2002. 
Todd  A.  Stevenson, 

Secretaiy.  Consumer  Product  Safety 
Commission. 

List  of  Relevant  Documents 

1.  Briefing  memorandum  from  latqueline 
Elder.  Acting  Assistant  Executive  Dire<  lor. 
EXHR  and  Margaret  Neily.  Project  Manager. 
Directorate  for  Engineering  Sciences,  to  the 
Commission,  "Amending  the  Standard  for 
the  Flammabilitv  of  Clothing  Textiles.  16 
CFR  1610."  May  29.  2002. 

2.  Memorandum  from  WeiyingTao. 
Division  of  Electrical  Engineering,  to 
Margaret  Neily,  Project  Manager,  ".\mending 
the  Flammability  Tester  Specifications,  the 
Dry  Cleaning  and  Washing  Procedures  of  the 
CPSC  Flammabilitv  Regulations  in  16  CFR 
1610,"  February  28,  2002. 

3.  Memorandum  from  Weiying  Tao. 
Division  of  Electrical  Engineering,  to 
Margaret  Neily.  Project  Manager.  ".Mtemate 
Dry  Cleaning  and  Washing  Requirements  of 
Apparel  Specified  in  Standards  Other  than 
16  CFR  Part  1610  Standard  for  the 
Flammabilitv  of  Clothing  Textiles.  '  March  1. 
2002. 

4.  Memorandum  from  Weiying  Tao. 
(previously)  on  detail  to  ESME,  to  Margaret 
Neily,  Project  Manager,  "Proposed  Revisions 
for  the  Standard  for  the  Flammabilitv  of 
Clothing  Textiles.  '  March  25,  2002. 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  117 

[CGD05-02-054] 

RIN211S-AE47 

Drawtxldge  Operation  Regulations; 
Manasquan  River,  NJ 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  mlemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
change  the  regulations  that  govern  the 
operation  of  the  Route  70  Bridge  across 
the  Manasquan  River.  The  proposed 
mie  would  limit  the  required  openings 
of  the  draw  year-round  from  7  a.m.  to 
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11  pjn.  to  once  an  hour  with  no 
openings  required  from  4  p.m.  to  7  p.m. 
on  Fridays.  This  change  would  reduce 
traffic  delays  while  still  providing  for 
the  reasonable  needs  of  navigation. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  12,  2002. 

ADDRESSES:  You  may  mail  comments 
and  related  material  to  Commander 
(Aowb),  Fifth  Coast  Guard  District. 
Federal  Building.  4th  Floor,  431 
Crawford  Street.  Portsmouth,  Virginia 
23704-5004,  or  they  may  be  hand 
delivered  to  the  same  address  between 
8  a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays.  The 
telephone  niunber  is  (757)  398-6222. 
Commander  (Aowb).  Fifth  Coast  Guard 
District  maintains  the  public  docket  for 
this  rulemaking.  Comments  and 
material  received  from  the  public,  as 
well  as  dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  will  become  part  of  this  docket 
and  will  be  available  for  inspection  or 
copying  at  the  above  address  between  8 
a.m.  and  4  p.m.,  Monday  through 
Friday,  except  Federal  Holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Ann 
B.  Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  at  (757)  398-6222. 

SUPPLEMENTARY  INFORMATION: 

Request  for  Comments 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  niunber  for 
this  rulemaking  (CGD05-02-054), 
indicate  the  specific  section  of  this 
document  to  which  each  comment 
applies,  cmd  give  the  reason  for  each 
conunent.  Please  submit  all  comments 
and  related  material  in  an  unbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  the 
Commander,  Fifth  Coast  Guard  District, 
at  the  address  under  ADDRESSES 
explaining  why  one  would  be 
beneficial.  If  we  determine  that  one 
would  aid  this  rulemaking,  we  will  hold 
one  at  a  time  and  place  annoimced  by 
a  later  notice  in  the  Federal  Register. 


Background  and  Purpose 

The  S70  Bridge  is  a  movable  bridge 
(single-leaf  bascule)  owned  and 
operated  by  the  New  Jersey  Department 
of  Transportation  (NJIXDT)  connecting 
the  Borough  of  Point  Pleasant  and  Brick 
Township  in  Ocean  County  with  Brielle 
Borough  and  Wall  Township  in 
Monmouth  County.  Currently,  33  CFR 
117.727  requires  the  draw  of  the  S70 
bridge,  mile  3.4  at  Riviera  Beach,  to 
open  on  signal  from  7  a.m.  to  11  p.m. 
The  draw  need  not  be  opened  from  11 
p.m.  to  7  a.m.  In  the  closed  position  to 
vessels,  the  bridge  has  a  vertical 
navigation  clearance  of  15  feet  at  mean 
high  water. 

On  behalf  of  residents  and  business 
owners  in  the  area,  NJDOT  has 
requested  to  change  the  existing 
regulations  for  the  S70  Bridge  in  an 
effort  to  balance  the  needs  of  mariners 
and  vehicle  drivers  transiting  in  and 
around  this  seaside  resort  area.  Route  70 
is  a  principal  arterial  highway  that 
serves  as  a  major  evacuation  route  in  the 
event  of  tidal  emergencies.  Bridge 
openings  at  peak  traffic  hours  during  the 
tourist  season  often  cause  considerable 
vehicular  traffic  congestion  while 
acconmiodating  relatively  few  vessels. 
To  ease  traffic  congestion,  NJDOT  has 
requested  that  the  bridge  operating 
schedule  be  changed.  A  review  of 
NJDOT  yearly  drawbridge  logs  for  1999, 

2000,  and  2001,  show  that  the  bridge 
opened  for  vessels  1028, 1026,  and  1020 
times,  respectively.  However,  during  the 
peak  boating  season  from  May  through 
September,  the  logs  reveal  from  1999  to 

2001,  the  bridge  opened  750,  792  and 
794  times,  respectively.  With  an  average 
of  only  five  openings  per  day  during  the 
peak  boating  season,  NJDOT  contends 
that  the  effect  of  the  proposed  change  on 
vessel  traffic  through  the  bridge  would 
be.  Also,  NJDOT  officials,  residents  and 
business  owners  point  out  that  fitsm  4 
p.m.  to  7  p.m.  on  Fridays,  vehicular 
traffic  congestion  is  at  its  peak.  During 
the  peak  boating  season  from  May 
through  September,  the  logs  reveal  from 
1999  to  2001.  the  bridge  opened  from  4 
p.m.  to  7  p.m.  on  Fridays  36,  35,  and  26 
times,  respectively.  I.irniting  the 
openings  of  the  draw  year-roimd  from  7 
a.m.  to  11  p.m.  to  once  an  hoxii  and  no 
openings  required  from  4  p.m.  to  7  p.m. 
on  Fridays  would  enhance  vehicular 
traffic  without  significantly  affecting 
vessel  traffic. 

Discussion  of  Proposed  Rule 

The  Coast  Guard  proposes  to  amend 
§  117.727,  which  governs  the  870 
Bridge.  The  draw  currently  opens  on 
signal  from  7  a.m.  to  11  p.m.  and  need 
not  be  opened  from  11  p.m.  to  7  a.m. 


The  current  regulation  would  be 
changed  to  state  that  the  draw  of  Route 
70  Bridge,  mile  3.4  at  Riviera  Beach, 
need  open  on  signal  only  on  the  hour; 
except  that  from  11  p.m.  to  7  a.m.  and 
on  Fridays  from  4  p.m.  to  7  p.m.,  the 
draw  need  not  be  opened. 

The  proposed  rule  would  also  change 
the  name  of  the  bridge  bom  "S70"  to 
"Route  70."  The  name  change  will 
accurately  reflect  the  name  of  this 
bridge. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regidatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  imder  that  Order.  It  is  not 
"significant"  under  the  regidatory 
policies  and  procediues  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040;  February  26, 1979). 

We  expect  the  economic  impact  of 
this  proposed  rule  to  be  so  minimal  that 
a  full  Regulatory  Evaluation  under 
paragraph  lOe  of  the  regulatory  policies 
and  procedures  of  DOT  is  unnecessary. 

We  reached  this  conclusion  based  on 
the  fact  that  the  proposed  changes  have 
only  a  minimal  impact  on  maritime 
traffic  transiting  the  bridge.  Mariners 
can  plan  their  transits  in  accordance 
vnth  the  scheduled  bridge  openings,  to 
further  minimize  delay. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
ovraed  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

The  proposed  rule  would  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities 
because  the  rule  only  adds  minimal 
restrictions  to  the  movement  of 
navigation,  and  mariners  who  plan  their 
transits  in  accordance  with  the 
scheduled  bridge  openings  can 
minimize  delay. 

If  you  think  that  your  business, 
organization,  or  governmental 
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jurisdiction  qucdifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  [see 
ADDRESSES)  explaining  why  you  think  it 
quaUfies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  govenunental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Aim  B. 
Deaton,  Bridge  Administrator,  Fifth 
Coast  Guard  District,  (757)  398-6222. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 


Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045, 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  piujposed  rule  might  impact 
tribal  governments,  even  if  that  impact 
may  not  constitute  a  "tribal 
implication"  under  the  Order. 

Energy  Effects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Adniinistrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 
1,  paragraph  (32)(e),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  frtim  further 
enviroiunental  documentation.  A 
"Categorical  Exclusion  Determination" 


is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  117 

Bridges. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  117  as  follows: 

PART  117-ORAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  Section  117.255  also  issued 
under  authoritv  of  Pub.L.  102-587, 106  Stat. 
5039. 

2.  Section  117.727  is  revised  to  read 
as  follows: 

§  1 1 7.727    Manasquan  River. 

The  draw  of  the  Route  70  Bridge,  mile 
3.4,  at  Riviera  Beach,  shall  open  on 
signal  on  the  hour;  except  that  from  4 
p.m.  to  7  p.m.  on  Fridays  and  from  1 1 
p.m.  to  7  a.m.  daily,  the  draw  need  not 
be  opened. 

Dated:  August  26.  2002. 
Arthur  E.  Brooks, 

Captain,  U.S.  Coast  Guard.  Acting 
Commander.  Fifth  Coast  Guard  District. 
[PR  Doc.  02-23115  Filed  9-11-02;  8:45  am] 
BILLING  COOE  4910-1 S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[UT-001-0021b,  irr-001 -0041b;  FRL-7264- 
8] 

Approval  and  Promulgation  of  Air 
Quality  Hnplemantatlon  Plana;  State  of 
Utah;  Vehicia  Inapactlon  and 
Maintananca  Program;  Utah  County 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  revision 
submitted  by  the  Governor  of  Utah  on 
December  7,  2001.  This  SIP  submittal 
consists  of  a  revision  to  Utah's  rule 
R307-1 10-34  and  section  X,  Vehicle 
Inspection  and  Maintenance  (I/M) 
Program.  Part  D,  Utah  County.  This  SIP 
submittal  satisfies  one  of  the  conditions 
of  EPA's  June  9,  1997  interim  approval 
of  Utah  County's  improved  vehicle  I/M 
program  SIP.  The  other  condition  of 
EPA's  interim  approval  was  submittal  of 
a  demonstration  that  Utah  Coiuity's 
decentralized  I/M  program  can  obtain 
the  same  emission  reduction  credits  as 
a  centralized  1/M  program.  The  State 
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submitted  such  a  demonstration  on  May 
20, 1999.  These  submittals  meet  the 
requirements  of  Section  348  of  the 
National  Highway  System  Designation 
Act,  which  allows  States  to  claim 
additional  credit  for  their  decentralized 
I/M  programs.  In  this  case,  Utah  has 
demonstrated  that  Utah  County's 
improved  vehicle  I/M  program  is 
entitled  to  100%  emissions  reduction 
credit.  Thus,  EPA  is  hereby  proposing  to 
approve  Utah's  program  evaluation,  and 
revisions  to  Utah's  rule  R307-11D-34 
and  section  X,  which  would  allow  Utah 
County  to  claim  100%  emissions 
reduction  credit  for  its  improved  vehicle 
I/M  program. 

In  the  "Rules  and  Regulations" 
section  of  this  Federal  Register,  EPA  is 
approving  the  State's  SIP  revision  and 
demonstration  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  adverse 
comments.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  preamble  to 
the  direct  final  rule.  If  EPA  receives  no 
adverse  comments,  EPA  will  not  take 
further  action  on  this  proposed  rule.  If 
EPA  receives  adverse  comments,  EPA 
will  withdraw  the  direct  final  rule  and 
it  will  not  take  effect.  EPA  will  address 
all  public  conunents  in  a  subsequent 
final  rule  based  on  this  proposed  rule. 
EPA  will  not  institute  a  second 
comment  period  on  this  action.  Any 
parties  interested  in  commenting  must 
do  so  at  this  time. 

DATES:  Comments  must  be  received  in 
writing  on  or  before  October  15,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  Richard  R.  Long,  Director,  Air 
and  Radiation  Program,  Mailcode  SP- 
AR, Environmental  Protection  Agency, 
Region  VIII,  999  18th  Street,  Suite  500, 
Denver,  Colorado,  80202.  Copies  of  the 
dociunents  relevant  to  this  action  are 
available  for  public  inspection  during 
normal  business  hoius  at  the  Air  and 
Radiation  Program,  Environmental 
Protection  Agency,  Region  VIII,  999 
18th  Street,  Suite  500.  Denver. 
Colorado,  80202-2466.  Copies  of  the 
State  documents  relevant  to  this  action 
are  available  for  public  inspection  at  the 
Utah  Department  of  Environmental 
Quality,  Division  of  Air  Quality,  150 
North  1950  West,  Salt  Lake  City.  Utah 
84114. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kerri  Fiedler,  EPA  Region  VIII.  (303) 
312-6493. 

SUPPLEMENTARY  INFORMATION:  See  the 
information  provided  in  the  Direct  Final 
action  of  the  same  title  which  is  located 
in  the  Rules  and  Regulations  section  of 
this  Federal  Register. 

Authority:  42  U.S.C.  7401  et  seq. 


Dated:  August  13,  2002. 
Patricia  D.  Hull, 

Acting  Regional  Administrator,  Region  Vm. 
[FR  Doc.  02-23085  Filed  9-11-02;  8:45  ami 

BILUNG  CODE  6560-50-P 

ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[DE061-DE066-1034;  FRL-7375-4] 

Approval  and  Promulgation  of  Air 
Quality  Implementation  Plans;  Six 
Control  Measures  to  Mast  EPA- 
Identif led  Shortfalls  In  Delaware's  One- 
Hour  Ozone  Attainment  Demonstration 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  to  approve 
a  State  Implementation  Plan  (SIP) 
revision  submitted  by  the  State  of 
Delaware.  This  proposed  revision 
consists  of  six  control  measures  to  meet 
EPA-identified  shortfalls  in  Delaware's 
one-hour  ozone  attainment 
demonstration.  The  intended  effect  of 
this  action  is  to  propose  approval  of  the 
six  control  measures. 
DATES:  Written  conunents  must  be 
received  on  or  before  October  15,  2002. 
ADDRESSES:  Written  comments  may  be 
mailed  to  David  L.  Arnold,  Chief,  Air 
Quality  Planning  and  information 
Services  Branch,  Mailcode  3AP21,  U.S. 
Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103. 
Copies  of  the  documents  relevant  to  this 
action  are  available  for  public 
inspection  during  normal  business 
hours  at  the  Air  Protection  Division, 
U.S.  Environmental  Protection  Agency, 
Region  III,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103;  and 
Delaware  Department  of  Natiual 
Resources  &  Environmental  Control,  89 
Kings  Highway,  P.O.  Box  1401,  Dover, 
Delaware  19903. 

FOR  FURTHER  INFORMATKMI  CONTACT:  Rose 
Quinto,  (215)  814-2182,  or  by  e-mail  at 
quinto.rose@epa.gov.  Please  note  that 
while  questions  may  be  posed  via 
telephone  and  e-mail,  formal  comments 
must  be  submitted  in  writing,  as 
indicated  in  the  ADDRESSES  section  of 
this  document. 

SUPPLEMENTARY  INFORMATION:  On  March 
1 ,  2002,  the  Delaware  Department  of 
Natural  Resources  and  Environmental 
ConU-ol  (DNREC)  submitted  to  EPA 
revisions  to  the  Delaware's  State 
Implementation  Plan  (SIP).  These 
revisions  consist  of  six  control  measures 


to  meet  EPA-identified  shortfalls  in 
Delaware's  one-hour  ozone  attaiiunent 
demonstration  for  the  Philadelphia- 
Wilmington-Trenton  severe 
nonattaiiunent  area  (64  FR  70444, 
December  16, 1999  and  66  FR  54598, 
October  29,  2001).  These  six  control 
measiues  also  fulfill  Delaware's 
commitment  to  adopt  measures  to 
address  the  shortfalls.  In  addition, 
Delaware  submitted  a  technical  support 
document  (TSD),  entitled,  Measiues  to 
Meet  the  EPA-Identified  Shortfalls  in 
Delaware's  Phase  II  Attainment 
Demonstration  for  the  Philadelphia- 
Wilmington-Trenton  Ozone 
Nonattaiiunent  Area  (November  11, 
2001),  which  indicates  the  reductions 
achieved  by  these  adopted  measures. 

I.  Background 

In  December  1999,  EPA  identified 
emission  reduction  shortfalls  in  several 
one-hour  ozone  nonattaiiunent  areas  in 
the  Ozone  Transport  Region  and 
required  those  areas  to  address  the 
shortfalls.  The  Ozone  Transport 
Commission  (OTC)  developed  control 
measures  into  model  rules  for  a  number 
of  source  categories  and  estimated 
emission  reduction  benefits  fitim 
implementing  those  model  rules  that 
will  close  the  shortfalls. 

n.  Summary  of  the  SIP  Revisions 

The  following  are  the  six  control 
measures,  which  are  based  on  the  model 
rules  developed  by  OTC,  that  Delaware 
adopted  and  submitted  to  EPA  on 
March  1,  2002,  as  SIP  revisions  to  meet 
the  shortfalls: 

(1)  Regulation  24,  Control  of  Volatile 
Organic  Compound  (VOC)  Emissions, 
Section  11 — Mobile  Equipment  Repair 
and  Refinishing — applies  to  any  person 
who  applies  coatings  to  mobile 
equipment,  such  as  cars,  trucks,  and/or 
tractors  for  beautification  or  protection 
in  the  State  of  Delaware.  The  regulation 
establishes:  (a)  Requirements  for  using 
improved  transfer  efficiency  coating  and 
application  equipment,  such  as  high 
volume  low  pressure  spray  guns;  (b) 
requirements  for  enclosed  spray  gun 
cleaning  techniques;  and  (c)  minimum 
training  standards  in  the  proper  use  of 
equipment  and  materials.  VC3c  limits  for 
mobile  equipment  repair  and  refinishing 
coatings  are  in  effect  nationally  under 
the  Federal  requirements  at  40  CFR  part 
59,  subpart  B,  National  VOC  Emission 
Standards  for  Automobile  Refinish 
Coatings,  which  was  adopted  by  EPA  in 
1998. 

(2)  Regulation  24,  Control  of  VOC 
Emissions,  Section  33 — Solvent 
Cleaning  and  Drying — applies  to  any 
person  who  owns  or  operates  solvent 
cleaning  machines  that  contain  more 


than  one  liter  of  solvent,  and  that  uses 
any  solvent  containing  VOCs  in  a  total 
concentration  greater  than  5  percent  by 
weight,  as  a  cleaning  and/or  drying 
agent.  The  regulation  defines 
applicability,  compliance,  notification, 
monitoring,  lecorcUceeping,  and 
reporting  requirements  similar  to  the 
OTC  model  rule.  The  regulation  also 
includes  standards  for  batch  cold 
cleaning  machines,  batch  vapor  cleaning 
machines,  in-line  cleaning  machines, 
and  cleaning  machines  not  having  a 
solvent/air  interface.  An  alternative 
standard  for  a  batch  vapor  or  in-line 
cleaning  machine  is  also  included. 

(3)  R^ulation  41,  Limiting  VOC 
Emissions  from  Consumer  and 
Commercial  Products,  Section  1 — 
Architectural  and  Industrial 
Maintenance  (AIM)  Coatings — applies  to 
any  person  who  supplies,  sells,  offers 
for  sale,  blends,  repackages  for  sale,  or 
man\ifacttires  any  architectural  coating 
for  use  in  the  State  of  Delaware.  The 
types  of  coatings  affected  in  this 
regidation  include  a  broad  range  of 
products  from  paints  to  lacquers, 
varnishes,  roof  coatings,  waterproofing 
sealers  and  various  others  specialty 
formulations.  This  regulation  does  not 
apply  to  any  architectural  coating  that  is 
sold  or  manufactured  for  use  outside  the 
State  of  Delaware  or  for  shipment  to 
other  manufacturers  for  reformtUation  or 
repackaging;  any  aerosol  coating 
product:  or  any  architectural  coating 
that  is  sold  in  a  container  with  a  volume 
of  one  liter  (1.057  quarts]  or  less.  The 
regulation  establishes  requirements  for 
container  labeling,  reporting  and 
recordkeeping,  test  methods,  and 
compliance  provisions. 

(4)  Regulation  41,  Limiting  VOC 
Emissions  from  Consumer  and 
Commercial  Products,  Section  2 — 
Commercial  Products — applies  to  any 
person  who  sells,  supplies,  ofiisrs  for 
sale,  or  manufactures  consumer 
products  in  the  State  of  Delaware.  This 
regulation  has  89  categories  of  regulated 
products.  Also  included  in  the 
regulation  are  the  VOC  content  limits, 
standards  and  exemptions,  innovative 
products,  administrative  requirements, 
recordkeeping  and  reporting 
requirements,  variances,  test  methods, 
severability,  and  an  edtemative  control 
plan. 

(5)  Regulation  41,  Limiting  VOC 
Emissions  from  Consumer  and 
Commercial  Products,  Section  3 — 
Portable  Fuel  Containers — specifically 
concerns  the  use  of  portable  containers, 
and  to  reduce  refueling  emissions  from 
equipment  and  engines  that  are 
predominantly  refueled  with  portable 
containers.  This  regidation  applies  to 
any  person  who  sells,  supplies,  offers 


for  sale,  or  manufactures  for  sale 
portable  fuel  containers  or  spouts,  or 
both  portable  fuel  container  for  use  in 
the  State  of  Delaware.  This  regulation 
will  require  each  portable  fuel  container 
and/or  spout  sold  to  meet  the  following 
requirements:  (a)  Have  an  automatic 
shut-off  and  clostire  device;  (b)  contain 
one  opening  for  filling,  pouring,  and 
venting;  (c)  provide  certain  fuel  flow 
based  on  nominal  capacity;  and  (d)  meet 
a  permeation  standard.  Also,  included 
in  the  regulation  are  exemptions, 
standards,  testing  procedures, 
recordkeeping,  and  administrative 
requirements. 

(6)  Regulation  42,  Specific  Emission 
Control  Requirements,  Section  1 — 
Control  of  Nitrogen  Oxides  (NOx) 
Emissions  fit)m  Industrial  Boilers — ^is 
designed  to  reduce  the  emissions  of 
NOx  from  industrial  boilers.  This 
regulation  would  set  NOx  emission  rates 
applicable  to  sources  that  remain  high 
NOx  emitters  even  after  the  application 
of  reasonably  available  control 
technology  (RACT)  and  post-RACT 
requirements,  and  have  not  committed 
substantial  capital  funds  to  reduce  these 
NOx  emissions.  This  regulation  applies 
to  any  person  that  owns  or  operates  any 
combustion  unit  with  a  maximum  heat 
input  capacity  of  equal  to  or  greater  than 
100  million  faitu  per  hour.  Also,  included 
in  the  regulation  are  exemptions, 
standards,  monitoring,  recordkeeping 
and  reporting  requirements. 

m.  Proposed  Action 

EPA  is  proposing  to  approve  the 
Delaware  SIP  revision  for  the  six  control 
measures  based  on  the  model  rules 
developed  by  OTC,  to  meet  EPA- 
identified  short&lls  in  Delaware's  one- 
hour  ozone  attainment  demonstration 
submitted  on  March  1,  2002.  The 
implementation  of  the  OTC  model  rules 
will  result  in  emission  reductions  to 
close  the  EPA  identified  attainment 
shortfrdls  for  the  Philadelphia- 
Wilmington-Trenton  nonattaiiunent  area 
and  19  counties  within  100  kilometers 
of  the  nonattaiiunent  area.  The  six 
control  measures  are:  (1)  control  of  VOC 
emissions  frnrn  mobile  equipment  repair 
and  refinishing;  (2)  control  of  VOC 
emissions  frt>m  solvent  cleaning  and 
drying;  (3)  control  of  VOC  emissions 
from  AIM  coatings;  (4)  control  of  VOC 
emissions  from  consiuner  products;  (5) 
control  of  VOC  emissions  from  portable 
fuel  containers;  and  (6)  control  of  NOx 
emissions  from  industrial  boilers.  EPA 
is  soliciting  public  comments  on  the 
issues  discussed  in  this  document  or  on 
other  relevant  matters.  These  comments 
will  be  considered  before  taking  final 
action.  Interested  parties  may 
participate  in  the  Federal  rulemaking 


procedure  by  submitting  written 
comments  to  the  EPA  Regional  office 
listed  in  the  ADDRESSES  section  of  this 
document.  A  more  detailed  description 
of  the  State  submittal  and  EPA's 
evaluation  are  included  in  a  TSD 
prepared  in  support  of  this  rulemaking 
action.  A  copy  of  the  TSD  is  available, 
upon  request,  from  the  EPA  Regional 
Office  listed  in  the  ADDRESSES  section  of 
this  document. 

IV.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  proposed 
action  is  not  a  "significant  regulatory 
action"  and  therefore  is  not  subject  to 
review  by  the  Office  of  Management  and 
Budget.  For  this  reason,  this  action  is 
also  not  subject  to  Executive  Order 
13211,  "Actions  Concerning  Regulations 
That  Significantiy  A^ct  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355  (May 
22,  2001)).  This  action  merely  proposes 
to  approve  State  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
State  law.  Accordingly,  the 
Administrator  certifies  that  this 
proposed  rule  will  not  have  a  significant 
economic  impact  on  a  substantia] 
number  of  small  entities  imder  the 
Regulatory  Flexibility  Act  (5  U.S.C.  601 
et  seq.].  Because  this  rule  proposes  to 
approve  pre-existing  requirements 
imder  State  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  State  law,  it  does  not 
contain  any  unJfunded  mandate  or 
significantiy  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4).  This  proposed  rule 
also  does  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
Government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes,  as 
specified  by  Executive  Order  13175  (65 
FR  67249,  November  9,  2000),  nor  will 
it  have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255. 
August  10, 1999),  because  it  merely 
proposes  to  approve  a  State  rule 
implementing  a  Federal  standard,  and 
does  not  alter  the  relationship  or  the 
distribution  of  power  and 
responsibilities  established  in  the  Clean 
Air  Act.  This  proposed  rule  also  is  not 
subject  to  Executive  Order  13045  (62  FR 
19885,  April  23, 1997),  because  it  is  not 
economically  significant. 
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In  reviewing  SIP  submissions.  EPA's 
role  is  to  approve  State  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  volimtary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  As  required  by 
Section  3  of  Executive  Order  12988  (61 
FR  4729.  February  7, 1996),  in  issuing 
this  proposed  rule,  EPA  has  taken  the 
necessary  steps  to  eliminate  drafting 
errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  conduct.  EPA 
has  complied  with  Executive  Order 
12630  (53  FR  8859,  March  15,  1988)  by 
examining  the  takings  implications  of 
the  rule  in  accordance  with  the 
"Attorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  Unanticipated 
Takings'  issued  under  the  executive 
order. 

This  proposed  rule  pertaining  to  six 
control  measures  to  meet  EPA-identified 
shortfalls  in  Delaware's  one-hour  ozone 
attaiimient  demonstration,  does  not 
impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Intergovernmental 
relations.  Nitrogen  dioxide.  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  Organic 
Compounds. 

ABthority:  42  U.S.C.  7401  et  seq. 
Dated:  August  30.  2002. 
Junes  W.NewMnn. 

Acting  Regional  Administrator,  Region  III. 
[FR  Doc.  02-23259  Filed  9-11-02;  8.45  am] 
■UJNGCOMi 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  300 

[FRL-7373-9] 

National  Oil  and  Hazardous  Substance 
Pollution  Contingency  Plan;  National 
Priorities  List 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  intent  to  delete  the 

Republic  Steel  Quarry  Superfund  Site 

from  the  National  Priorities  List. 

summary:  The  Environmental  Protection 
Agency  (EPA),  Region  V  is  issuing  a 
notice  of  intent  to  delete  the  Republic 
Steel  Quarry  Superfund  Site  (Site) 
located  in  Elyria,  Ohio  from  the 
National  Priorities  List  (NPL)  and 
requests  public  comments  on  this  notice 
of  intent  to  delete.  The  NPL, 
promulgated  pursuant  to  section  105  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  of  1980,  as  amended,  is 
found  at  appendix  B  of  40  CFR  part  300 
which  is  the  National  Oil  and 
Hazardous  Substances  Pollution 
Contingency  Plan  (NCP).  The  EPA  and 
the  State  of  Ohio,  through  the  Ohio 
Environmental  Protection  Agency,  have 
determined  that  all  appropriate 
response  actions  under  CERCLA,  other 
than  operation  and  maintenance  and 
five-year  reviews,  have  been  completed. 
However,  this  deletion  does  not 
preclude  future  actions  under 
Superfimd.  In  the  "Rules  and 
Regulations"  section  of  today's  Federal 
Roister,  we  are  publishing  a  direct  final 
notice  of  deletion  of  the  Republic  Steel 
Quarry  Superfund  Site  without  prior 
notice  of  intent  to  delete  because  we 
view  this  as  a  non-controversial  action 
and  anticipate  no  adverse  comment.  We 
have  explained  our  reasons  for  this 
deletion  in  the  preamble  to  the  direct 
final  notice  of  deletion.  If  we  receive  no 
adverse  comment(s)  on  this  notice  of 
intent  to  delete  or  the  direct  final  notice 
of  deletion,  we  will  delete  the  Site  from 
the  NPL.  If  we  receive  timely  adverse 
comment(s),  we  will  withdraw  the 
direct  final  notice  of  deletion  and  the 
deletion  of  the  Site,  will  not  take  effect.   . 
We  will,  as  appropriate,  address  all 
public  comments  in  a  subsequent  final 
deletion  notice  based  on  adverse 
comments  received  on  this  notice  of 
intent  to  delete.  We  will  not  institute  a 
second  comment  period  on  this  notice 
of  intent  to  delete.  Any  parties 
interested  in  commenting  must  do  so  at 
this  time.  For  additional  information, 
see  the  direct  final  notice  of  deletion 


which  is  located  in  the  Rules  section  of 
this  Federal  Register. 

DATES:  Comments  concerning  this  Site 
must  be  received  by  October  15,  2002. 

ADDRESSES:  Written  comments  should 
be  addressed  to:  Robert  Paulson, 
Community  Involvement  Coordinator, 
U.S.  EPA  (P-19J),  77  W.  Jackson  Blvd.. 
Chicago,  IL  60604,  312-886-0272  or  1- 
800-621-8431. 

FOR  FURTHER  INFORMATION  CONTACT: 

Sheila  Sullivan,  Remedial  Project 
Manager  at  (312)  88&-5251  or  Gladys 
Beard,  State  NPL  Deletion  Process 
Manager  at  (312)  886-7253  or  1-800- 
621-8431,  Superfund  Division,  U.S. 
EPA  (SR-6J),  77  W.  Jackson  Blvd., 
Chicago,  IL  60604. 

SUPPLEMENTARY  INFORMATION:  For 
additional  information,  see  the  Direct 
Final  Notice  of  Deletion  which  is 
located  in  the  Rules  section  of  this 
Federal  Register. 

Information  Repositories:  Repositories 
have  been  established  to  provide 
detailed  information  concerning  this 
decision  at  the  following  address:  EPA 
Region  V  Library,  77  W.  Jackson  Blvd., 
Chicago,  IL  60604,  (312)  353-5821, 
Monday  through  Friday  8  a.m.  to  4  p.m.; 
Elyria  Public  Library,  320  Washington 
Ave..  Elyria.  OH  44035,  (440)  323-5747, 
Monday  through  Thursday  9  a.m.  to 
8:30  p.m.,  Fnday  through  Saturday  9 
a.m.  to  5:30  p.m.,  Simday  1  to  4  p.m.; 
Ohio  Environmental  Protection  Agency 
Department  of  Emergency  and  Remedial 
Response,  2110  E.  Aurora  Road, 
Twinsburg,  OH  44087,  (330)  963-1200. 
Monday  through  Friday  8  a.m.  to  5  p.m. 

List  of  Sulqects  in  40  CFR  Part  300 

Environmental  protection.  Air 
pollution  control,  Chemicals,  Hazardous 
waste.  Hazardous  substances. 
Intergovernmental  relations.  Penalties, 
Reporting  and  recordkeeping 
requirements,  Superfund,  Water 
pollution  control,  Water  supply. 

Authority:  33  U.S.C.  1321(c)(2);  42  U.S.C. 
9601-9657;  E.0. 12777,  56  FR  54757.  3  CFR. 
1991  Comp..  p.  351;  E.0. 12580,  52  FR  2923; 
3  CFR,  1987  Comp.,  p.  193. 

Dated:  August  28.  2002. 
Norman  Niedergang, 
Acting  Regional  Administrator,  Region  V. 
[FR  Doc.  02-22982  Filed  9-11-02;  8:45  ami 
■■XMQ  CODE  asao-eo-p 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2061;  MB  Docket  No.  02-239,  RM- 
10629;  MB  Docint  No.  02^40,  Rl»-10530: 
MB  Docket  No.  02-241,  RM-10531;  MB 
Docket  Na  02-242,  RM-t0632:  MB  Docket 
No.  02-243,  RM-10533;  MB  Docket  No.  02- 
244,  Rlft-10534;  MB  Docket  No.  02-246. 
RM-10544;  MB  Docket  No.  02-246.  RM- 
10535;  MB  Docket  No.  0^-247,  RM-10536; 
MB  Docket  Na  02-246,  RM-10637;  and  MB 
Docket  No.  02-249,  RM-10636] 

Radio  Broadcaating  SarvioM:  Alpine, 
TX;  Claylon,  OK;  Guthrie,  TX; 
Hebbronvllle,  TX;  Matlzon,  TX; 
Pramont,  TX;  Roaring  Sprtoiga,  TX; 
Rockapringa,  TX;  Sandaraon,  TX; 
Smilay,  TX;  and  Thomaa,  OK 

agency:  Federal  Conmnmications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  proposes  new 
allotments  to  Alpine,  TX;  Clayton,  OK; 
Guthrie,  TX;  Hebbronvllle,  TX;  Mertzon, 
TX;  Premont,  TX;  Roaring  Springs,  TX; 
Rocksprings,  TX;  Sanderson,  TX; 
Smiley,  TX;  and  Thomas,  OK.  The 
Commission  requests  comments  on  a 
petition  filed  by  Linda  Crawford, 
proposing  the  allotment  of  Channel 
293C  at  Alpine,  Texas,  as  the 
community's  third  local  aural 
transmission  service.  Channel  293C  can 
be  allotted  to  Alpine  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  without  any 
site  restrictions.  The  coordinates  for 
Channel  293C  at  Alpine  are  30-21-36 
North  Latitude  and  103-39-36  West 
Longitude.  Since  Alpine  is  located 
witUn  320  kilometers  of  the  U.S.- 
Mexico border,  concurrence  of  the 
Mexican  Government  has  been 
requested  for  this  allotment.  See 
Supplementary  Information. 
DATES:  Comments  must  be  filed  on  or 
before  October  21,  2002,  and  reply 
comments  on  or  before  November  5, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  Washington,  DC  20554.  In 
addition  to  filing  comments  with  the 
FCC,  interested  parties  shoiUd  serve  the 
petitioners,  as  follows:  Linda  Crawford, 
3500  Maple  Ave.,  #1320;  Dallas,  Texas 
75219  (Petitioner  for  Alpine,  Texas; 
Guthrie,  Texas;  Hebbronville,  Texas; 
Mertzon,  Texas;  Premont,  Texas; 
Roaring  Springs,  Texas;  Sanderson, 
Texas;  and  Siniley,'  Texas);  Jeraldine 
Anderson,  1702  Cypress  Drive,  Irving, 
Texas  75061  (Petitioner  for  Clayton, 
Oklahoma);  Charles  Crawford,  4553 
Bordeaux  Ave.,  Dallas,  Texas  75205 


(Petitioner  for  Rocksprings,  Texas);  and 
Robert  Fabian,  4  Hickory  Crossing  Lane, 
Argyle,  Texas  76226  (Petitioner  for 
Thomas,  Oklahoma). 
FOR  FURTHER  VFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Bureau,  (202) 
418-2180. 

SUPPL£MENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-239;  MB  Docket  No.  02-240;  MB 
Docket  No.  02-241;  MB  Docket  No.  02- 
242;  MB  Docket  No.  02-243;  MB  Docket 
No.  02-244;  MB  Docket  No.  02-245;  MB 
Docket  No.  02-246;  MB  Docket  No.  02- 
247;  MB  Docket  No.  02-248;  and  MB 
Docket  No.  02-248,  adopted  August  14, 
2002,  and  released  August  30,  2002.  The 
full  text  of  this  Commission  decision  is 
available  for  inspection  and  copying 
during  regular  business  hours  in  the 
FCC's  Reference  Information  Center  at 
Portals  n,  445  12th  Street,  SW.,  CY- 
A257,  Washington,  DC  20554.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractors,  Qualex  International, 
Portals  n,  445  12th  Street,  SW.,  Room 
CY-B402,  Washington,  DC  20554, 
telephone  202-863-2893,  facsimile 
202-863-2898,  or  via  e-mail 
quaIexint@aol.com. 

The  Commission  requests  comments 
on  a  petition  filed  by  Jeraldine 
Anderson  proposing  the  allotment  of 
Channel  241A  at  Clayton,  Oklahoma,  as 
the  community's  first  local  aiual 
transmission  service.  Channel  241A  can 
be  allotted  to  Clayton  in  compliance 
with  the  Commission's  minimiun 
distance  separation  requirements  with  a 
site  restriction  of  14.7  kilometers  (9.1 
miles)  south  of  Clayton.  The  coordinates 
for  Channel  241 A  at  Clayton  are  34-27- 
28  North  Latitude  and  95-22-01  West 
Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
252A  at  Guthrie,  Texas,  as  that 
community's  first  local  aural 
transmission  service.  Channel  252A  can 
be  allotted  to  Guthrie  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.8  kilometers  (6.1 
miles)  northwest  of  Guthrie.  The 
coordinates  for  Channel  252A  at  Guthrie 
are  33-41-26  North  Latitude  and  100- 
23-15  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
232A  at  Hebbronville,  Texas,  as  that 
community's  third  local  aural 
transmission  service.  Chaimel  232 A  can 
be  allotted  to  Hebbronville  in 
compliance  with  the  Commission's 


minimum  distance  separation 
requirements  with  a  site  restriction  of 
11.2  kilometers  (7.0  miles)  northwest  of 
Hebbronville.  The  coordinates  for 
Channel  232 A  at  Hebbronville  are  27- 
23-18  North  Latitude  and  98-44-26 
West  Longitude.  Since  Hebbronville  is 
located  within  320  kilometers  of  the 
U.S.-Mexico  border,  concurrence  of  the 
Mexican  Government  has  been 
requested  for  this  allotment. 

The  Comibission  requests  comments 
on  a  petition  filed  on  behalf  of  Linda 
Crawford  proposing  the  allotment  of 
Channel  278C2  at  Mertzon,  Texas,  as 
that  community's  second  local  aural 
transmission  service.  Channel  278C2 
can  be  allotted  to  Mertzon  in 
compliance  with  the  Commission's 
minimiun  distance  separation 
requirements  with  a  site  restriction  10.8 
kilometers  (6.7  miles)  southwest  of 
Mertzon.  The  coordinates  for  Channel 
278C2  at  Mertzon  are  31-10-09  North 
Latitude  and  100-51-41  West 
Longitude.  Since  Mertzon  is  located 
within  320  kilometers  of  the  U.S.- 
Mexico border,  concurrence  of  the 
Mexican  Government  has  been 
requested  for  this  allotment. 

"The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
287A  at  Premont,  Texas,  as  that 
community's  second  local  FM 
transmission  service.  Channel  287A  can 
be  allotted  to  Menard  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  14.4  kilometers  (8.9 
miles)  south  of  Premont,  Texas.  The 
coordinates  for  Channel  287 A  at 
Premont  are  27-14-13  North  Latitude 
and  98-10-27  West  Longitude.  Since 
Premont  is  located  within  320 
kilometers  of  the  U.S.-Mexico  border, 
concurrence  of  the  Mexican 
Government  has  been  requested  for  this 
allotment. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
276C3  at  Roaring  Springs,  Texas,  as  that 
community's  first  local  aural 
transmission  service.  Channel  276C3 
can  be  allotted  to  Roaring  Springs  in 
compliance  with  the  Commission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
7.8  kilometers  (4.9  miles)  northeast  of 
Roaring  Springs,  Texas.  The  coordinates 
for  Channel  276C3  at  Roaring  Springs 
are  33-55-44  North  Latitude  and  100- 
46-48  West  Longitude. 

The  Commission  requests  comments 
on  a  petition  filed  by  Charles  Crawford 
proposing  the  allotment  of  Channel 
291 A  at  Rocksprings,  Texas,  as  that 
community's  fourth  local  aural 
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transmission  service.  Channel  291A  can 
be  allotted  to  Rocksprings  in 
compUance  with  the  Commission's 
minimiim  distance  separation 
requirements  with  a  site  restriction  of 
14.4  kilometers  (8.9  miles)  southwest  of 
Rocksprings,  Texas.  The  coordinates  for 
Channel  291A  at  Rocksprings  are  29- 
57-03  North  Latitude  and  100-20-02 
West  Longitude.  Since  Rocksprings  is 
located  within  320  kilometers  of  die 
U.S.-Mexico  border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  this  allotment. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
286C2  at  Sanderson,  Texas,  as  that 
community's  second  local  aural 
transmission  service.  Channel  286C2 
can  be  allotted  to  Sanderson  in 
compUance  with  the  Conunission's 
minimum  distance  separation 
requirements  with  a  site  restriction  of 
20.6  kilometers  (12.8  miles)  southwest 
of  Sanderson,  Texas.  The  coordinates 
for  Channel  286C2  at  Sanderson  are  30- 
03-18  North  Latitude  and  102-35-01 
West  Longitude.  Since  Sanderson  is 
located  within  320  kilometers  of  the 
U.S.-Mexico  border,  conciurence  of  the 
Mexican  Government  has  been 
requested  for  this  allotment. 

The  Commission  requests  comments 
on  a  petition  filed  by  Linda  Crawford 
proposing  the  allotment  of  Channel 
2 80 A  at  Smiley,  Texas,  as  that 
community's  first  local  aural 
transmission  service.  Channel  280A  can 
be  allotted  to  Smiley  in  compliance 
with  the  Conunission's  minimiun 
distance  separation  requirements  with  a 
site  restriction  of  10.3  kilometers  (6.4 
miles)  east  of  Smiley,  Texas.  The 
coordinates  for  Channel  280A  at  Smiley 
are  29-14-27  North  Latitude  and  97- 
32-07  West  Longitude.  Since  Smiley  is 
located  within  320  kilometers  of  the 
U.S.-Mexico  border,  concurrence  of  the 
Mexican  Government  will  be  requested 
for  this  allotment. 

The  Commission  requests  comments 
on  a  petition  filed  by  Robert  Fabian 
proposing  the  allotment  of  Channel 
288A  at  Thomas,  Oklahoma,  as  that 
conunimity's  first  local  aural 
transmission  service.  Channel  288A  can 
be  allotted  to  Thomas  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.2  kilometers  (5.7 
miles)  north  of  Thomas,  Oklahoma.  The 
coordinates  for  Chaimel  288A  at 
Thomas  are  35-49-46  North  Latitude 
and  98-45-09  West  Longitude. 

The  provisions  of  the  Regulatory 
FlexibiUty  Act  of  1980  do  not  apply  to 
this  proceeding. 


Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  coiut  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Oklahoma,  is 
amended  by  adding  Clayton,  Channel 
241  A,  and  Thomas,  Channel  288A. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Channel  293C  at  Alpine; 
Guthrie,  Channel  252A;  Channel  232A 
at  Hebbronville;  Channel  278C2  at 
Mertzon;  Channel  287A  at  Premont; 
Roaring  Springs,  Channel  276C3; 
Channel  291A  at  Rocksprings; 
Sanderson.  Channel  286C2;  and  Smiley, 
Channel  280A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief.  Audio  Division  Media 

Bureau. 

[FR  Doc.  02-23141  Filed  9-11-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2100;  MB  Docket  No.  02-266;  RM- 
10557] 

Radio  Broadcasting  Services; 
Chiiiicothe,  Dublin,  Hillsboro,  and 
Marion,  OH 

agency:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  document  requests 
comments  on  a  petition  for  ride  making 
filed  on  behalf  of  Citicasters  Licenses, 


hic,  licensee  of  Station  WMRN-FM  and 
Citicasters  Company,  licensee  of  Station 
WSRW-FM.  Hillsboro,  Ohio.  The 
petition  proposes  to  change  Station 
WMRN-FM's  community  of  license 
from  Marion  to  Dublin,  Ohio, 
downgrade  that  station's  channel  from 
Channel  295B  to  Channel  294B1,  and 
provide  Dublin  with  its  first  local  aural 
transmission  service.  To  achieve 
compliance  with  the  Commission's 
spacing  rules,  the  petition  also  requests 
permission  to  change  Station  WSRW- 
FM's  community  of  license  from 
Hillsboro,  Ohio,  to  Chiiiicothe,  Ohio, 
and  to  downgrade  Station  WSRW-FM's 
channel  from  Channel  294B  to  Channel 
293A.  The  coordinates  for  requested 
Channel  294B1  at  DubUn,  Ohio,  are  40- 
09-20  NL  and  82-54-12  WL.  The 
coordinates  for  requested  Channel  293A 
at  Chiiiicothe,  Ohio,  are  39-17-31  NL 
and  82-51-38  WL. 

Petitioner's  reallotment  proposal 
complies  with  the  provisions  of  Section 
1.420(i)  of  the  Commission's  Rules,  and 
therefore,  the  Commission  will  not 
accept  competing  expressions  of  interest 
in  the  use  of  Channel  294B1  at  Dublin, 
Ohio,  or  Channel  293A  at  Chllicothe. 
Ohio,  or  reqiiire  the  petitioner  to 
demonstrate  the  availability  of  an 
additional  equivalent  class  channel  for 
either  proposal. 

DATES:  Comments  must  be  filed  on  or 
before  October  21,  2002,  and  reply 
comments  on  or  before  November  5, 
2002. 

ADDRESSES:  Secretary,  Federal 
Conununications  Commission,  445  12th 
Street,  SW.,  Room  TW-A325, 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioners'  counsel,  as  follows:  Mark  N. 
Lipp,  Esq.,  J.  Thomas  Nolan,  Esq.,  and 
Tamara  Y.  Brown,  Esq;  Shook,  Hardy  & 
Bacon,  LLP.;  600  14th  Street,  NW.,  Suite 
800;  Washington,  DC  20005-2004. 
FOR  FURTHER  INFORMATION  CONTACT:  R. 
Barthen  Gorman,  Media  Biueau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
S3mopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  No. 
02-266,  adopted  August  21,  2002,  and 
released  August  30,  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
regular  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  445  12th  Street,  SW.,  CY-A257, 
Washington,  DC  20554.  This  document 
may  also  be  purchased  from  the 
Commission's  dupUcating  contractors, 
Qualex  International,  Portals  II,  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
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863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexmt^aol.com. 

The  provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedii^,  such  as  this 
one,  which  involve  channel  allotments. 
See  47  CFR  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procedures  for  comments.  See  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154.  303.  334,  and 
336. 

§73.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Ohio,  is  amended  by 
adding  Ehiblin,  Channel  294B1,  and 
Channel  2  93 A  at  Chiiiicothe;  and 
removing  Hillsboro,  Channel  294B,  and 
Chcumel  295B  at  Marion. 

Federal  Conununications  Commission. 
John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 
Bureau. 
[FR  Doc.  02-23140  Filed  &-11-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2066;  MB  DockM  No.  02-255;  RM- 
10524] 

Radio  Broadcasting  Services;  Cottage 
Grove,  Depoe  Bay,  Garibaldi,  Toledo, 
and  Veneta,  OR 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 

SUMMARY:  This  dodunent  requests 
comment  on  a  petition  for  rulemaking 
filed  on  behalf  of  Alexandra 
Communications,  Inc.  licensee  of 
Station  KDEP(FM),  Depoe  Bay.  Oregon, 


Signal  Communications,  Inc.,  licensee 
of  Station  KEUG,  Inc.,  Cottage  Grove, 
Oregon,  and  Agpal  Broadcasting,  Inc., 
Ucensee  of  Station  KPPT(FM),  Toledo. 
Oregon,  requesting  that  we  substitute 
Channel  288A  for  Channel  288C3  at 
Depoe  Bay,  Oregon,  reallot  Chaimel 
288A  frtim  Depoe  Bay  to  Garibaldi. 
Oregon,  and  modify  the  license  of 
Station  KDEP(FM)  to  specify  the  new 
community.  The  petition  also  requests 
that  we  substitute  Channel  283C3  for 
Channel  288A  at  Cottage  Grove.  Oregon, 
reallot  Channel  288C3  to  Veneta, 
Oregon,  and  modify  the  license  of 
Station  KEUG(FM)  to  specify  the  new 
community.  Finally,  the  petition 
requests  that  we  reallot  Channel  264C2 
from  Toledo,  Oregon  to  Depoe  Bay.  and 
modify  the  ficense  of  Station  KPPT{FM) 
to  specify  the  new  community.  Channel 
288A  can  be  allotted  at  Garibaldi  at  a 
site  11  kilometers  (  6.8  miles)  south  of 
the  conunimity  at  coordinates  NL  45- 
27-50  and  WL  123-56-37.  Channel 
288C3  can  be  allotted  at  Veneta  at  a  site 
4.8  kilometers  (3.0  miles)  southwest  of 
the  community  at  coordinates  NL  44— 
01-56  and  WL  123-24-19.  Channel 
264C2  can  be  allotted  at  Depoe  Bay  at 
Station  KPPT(FM)'s  ciurent  site  5.9 
kilometers  (3.7  miles)  south  of  the 
conunimity  at  coordinates  NL  44-45-23 
and  WL  124-03-01. 
DATES:  Comments  must  be  filed  on  or 
before  October  21,  2002,  and  reply 
comments  on  or  before  November  5, 
2002. 

ADDRESSES:  Secretary.  Federal 
Communications  Commission. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  as  follows:  Robert  Lewis 
Thompson,  Thiemann.  Aitken  &  Vohra, 
LLC,  908  King  Street,  Suite  300, 
Alexandria,  VA  22314. 
FOR  FURTHER  INFORMATION  CONTACT: 
Victoria  M.  McCauley,  Media  Bureau, 
(202)  418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making.  MB  Docket  No. 
02-255,  adopted  August  14,  2002.  and 
released  August  30.  2002.  The  full  text 
of  this  Commission  decision  is  available 
for  inspection  and  copying  during 
normal  business  hours  in  the  FCC's 
Reference  Information  Center  at  Portals 
n,  CY-A257,  445  12th  Street,  SW., 
Washington,  DC.  This  dociunent  may 
also  be  purchased  from  the 
Commission's  duplicating  contractors, 
Qualex  International,  Portals  II.  445 
12th  Street,  SW.,  Room  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  or  via  e-mail 
quaIexint@aol.com 


Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Commission  proceedings,  such  as  this 
one.  which  involve  channel  allotments. 
See  47  CFR  §  1.1204(b)  for  rules 
governing  permissible  ex  parte  contacts. 

For  information  regarding  proper 
filing  procediu^s  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
Part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  Part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303.  334  and  336. 

§73.202    [Amended] 

2.  Section  73.202(b).  the  Table  of  FM 
Allotments  under  Oregon,  is  aniended 
by  removing  Channel  288A  and  adding 
Channel  264C2  at  Depoe  Bay.  by 
removing  Channel  2  88 A  at  Cottage 
Grove,  by  removing  Toledo,  Channel 
264C2.  by  adding  Garibaldi,  Channel 
288C3.  and  by  adding  Veneta,  Channel 
288C3. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division.  Media 

Bureau. 

[FR  Doc.  02-23139  Filed  9-11-02:  8:45  am) 

BtLUNG  COOC  S712-01-l> 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2101 ;  MB  Docket  No.  02-258,  RM- 
10500;  MB  DockM  No.  02-259,  RM-10501 ; 
MB  Doctat  No.  02-260,  RM-10502;  MB 
Docket  No.  02-261 ,  RM-1 0603;  MB  Docket 
No.  02-262,  Rl»-10504;  MB  Docket  No.  02- 
263  RM-1 0486;  MB  Docket  No.  02-264,  RM- 
10505;  MB  Docket  No  02-265,  RM-1 0556] 

Radio  Broadcasting  Services;  Dickens, 
TX,  Floydada,  TX,  Freer,  TX,  Ozona,  TX, 
RanMn,  TX,  Safford.  AZ,  San  Diego,  TX, 
and  Westtjrook,  TX 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Proposed  rule. 
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SUMMARY:  This  document  proposes  eight 
new  allotments  in  Dickens,  Texas, 
Floydada,  Texas,  Freer,  Texas,  Ozona, 
Texas,  Rankin,  Texas,  Safford,  Arizona, 
San  Diego,  Texas,  and  Westbrook, 
Texas.  The  Audio  Division  requests 
comment  bn  a  petition  filed  by  Maurice 
Salsa  proposing  the  allotment  of 
Channel  294A  at  Dickens,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  294A  can 
be  allotted  to  Dickens  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  10.1  kilometers  (6.3 
miles)  northeast  to  avoid  a  short-spacing 
to  the  license  site  of  Station  KEJS, 
Channel  293C2,  Lubbock,  Texas.  The 
coordinates  for  Channel  294A  at 
Dickens  are  33-40-43  North  Latitude 
and  100-45-00  West  Longitude.  See 
Supplementary  Information,  infra. 
DATES:  Comments  must  be  filed  on  or 
before  October  21,  2002,  and  reply 
comments  on  or  before  November  5, 
2002. 

ADDRESSES:  Federal  Communications 
Commission,  445  12th  Street.  SW.. 
Washington,  DC  20554.  In  addition  to 
filing  comments  with  the  FCC, 
interested  parties  should  serve  the 
petitioner,  his  counsel,  or  consultant,  as 
follows:  Maurice  Salsa,  5615  Evergreen 
Valley  Drive,  Kingwood,  TX  77345; 
Linda  Crawford,  3500  Maple  Avenue 
#1320,  Dallas,  TX  75219;  Robert  Fabian. 
4  Hickory  Crossing  Lane,  Argyle,  TX 
76226;  Graham  County  FM  Associates, 
c/o  Dan  J.  Alpert,  2120  N.  21st  Road. 
Arlington,  VA  22201:  and  Charles 
Crawford,  4553  Bordeaux  Avenue, 
Dallas,  TX  75205. 

FOR  FURTHER  INFORMATION  CONTACT: 
Rolanda  F.  Smith,  Media  Bureau,  (202) 
418-2180. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's  Notice  of 
Proposed  Rule  Making,  MB  Docket  Nos. 
02-258,  02-259,  02-260,  02-261,  02- 
262,  02-263,  02-264,  02-265, adopted 
October  21,  2002,  and  released' 
November  5,  2002.  The  full  text  of  this 
Commission  decision  is  available  for 
inspection  and  copying  during  regular 
business  hours  at  the  FCC's  Reference 
Information  Center,  Portals  II,  445  12th 
Street,  SW.,  Room  CY-A257, 
Washington,  DC  20554.  The  complete 
text  of  this  decision  may  also  be 
purchased  from  the  Commission's 
duplicating  contractor,  Qualex 
International,  Portals  11,  445  12th  Street, 
SW..  Room  CY-B402,  Washington,  DC 
20554,  telephone  202-863-2893, 
facsimile  202-863-2898,  or  via  e-mail 
qualexint@aol .  com . 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Linda 


Crawford  proposing  the  allotment  of 
Channel  255A  at  Floydada,  Texas,  as  the 
community's  second  local  aural 
transmission  service.  Channel  255A  can 
be  allotted  to  Floydada  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  4.3  kilometers  (2.7 
miles)  northeast  to  avoid  a  short-spacing 
to  the  license  site  of  Station  KQBR, 
Channel  258C1,  Lubbock,  Texas.  The 
coordinates  for  Channel  255 A  at 
Floydada  are  34-00-54  North  Latitude 
and  101-18-29  West  Longitude. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Linda 
Crawford  proposing  the  allotment  of 
Channel  271A  at  Freer,  Texas,  as  the 
community's  third  local  am^l 
transmission  service.  Channel  271A  can 
be  allotted  to  Freer  in  compliance  with 
the  Commission's  minimum  distance 
separation  requirements  with  a  site 
restriction  of  11.0  (6.8  miles)  north  to 
avoid  a  short-spacing  to  the  license  site 
of  Station  KILM,  Channel  271C2, 
Raymondville,  Texas.  The  coordinates 
for  Channel  271A  at  Freer  are  27-58-35 
North  Latitude  and  98-35-05  West 
Longitude.  Since  Freer  is  located  within 
320  kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  government  has  been 
requested. 

'The  Audio  Division  requests 
comments  on  a  petition  filed  by  Robert 
Fabian  proposing  the  allotment  of 
Channel  289C1  at  Ozona,  Texas,  as  the 
community's  second  local  aural 
transmission  service.  Chaimel  289C1 
can  be  allotted  to  Ozona  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  39.8  kilometers  (24.7 
miles)  southwest  to  avoid  a  short- 
spacing  to  the  application  site  of  a  New 
FM  station,  Channel  289C2,  Mason, 
Texas.  The  coordinates  for  Channel 
289C1  at  Ozona  are  30-25-54  North 
Latitude  and  101-27-42  West 
Longitude.  Since  Ozona  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  concurrence  of  the 
Mexican  government  has  been 
requested. 

The  Audio  Division  requests 
conunents  on  a  petition  filed  by  Robert 
Fabian  proposing  the  allotment  of 
Channel  229C3  at  Rankin,  Texas,  as  the 
community's  first  local  aural 
transmission  service.  Channel  229C3 
can  be  allotted  to  Rankin  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  12.6  kilometers  (7.8 
miles)  east  of  Rankin,  Texas.  The 
coordinates  for  Channel  229C3  at 
Rankin  are  31-11-24  North  Latitude 
and  101-48-39  West  Longitude.  Since 


Rankin  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Graham 
County  FM  Associates  proposing  the 
allotment  of  Chaimel  246C3  at  Safford, 
Arizona,  as  the  community's  second 
local  aural  transmission  service. 
Chaimel  246C3  can  be  allotted  to 
Safford  in  compliance  with  the 
Commission's  minimum  distance 
separation  requirements  at  city 
reference  coordinates.  The  coordinates 
for  Channel  246C3  at  Safford  are  32-50- 
02  North  Latitude  and  109-42-25  West 
Longitude.  Since  Safford  is  located 
within  320  kilometers  (199  miles)  of  the 
U.S.-Mexican  border,  concurrence  of  the 
Mexican  government  has  been 
requested. 

i'he  Audio  Division  requests 
comments  on  a  petition  filed  by  Charles 
Crawford  proposing  the  allotment  of 
Channel  2 73 A  at  San  Diego,  Texas,  as 
the  commimity's  second  local  aural 
transmission  service.  Channel  273A  can 
be  allotted  to  San  Diego  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  9.6  kilometers  (5.9 
miles)  west  to  avoid  a  short-spacing  to 
the  license  site  of  Station  KNDA, 
Channel  275C2,  Alice,  Texas.  The 
coordinates  for  Channel  273A  at  San 
Diego  are  27^6-29  North  Latitude  and 
98-20-04  West  Longitude.  Since  San 
Diego  is  located  within  320  kilometers 
(199  miles)  of  the  U.S.-Mexican  border, 
concurrence  of  the  Mexican  government 
has  been  requested. 

The  Audio  Division  requests 
comments  on  a  petition  filed  by  Maurice 
Salsa  proposing  the  allotment  of 
Channel  272A  at  Westbrook,  Texas,  as 
the  community's  first  local  aural 
transmission  service.  Channel  2  72 A  can 
be  allotted  to  Westbrook  in  compliance 
with  the  Commission's  minimum 
distance  separation  requirements  with  a 
site  restriction  of  6.8  kilometers  (4.2 
miles)  west  to  avoid  a  short-spacing  to 
the  license  site  of  Station  KFZX, 
Channel  271C,  Gardendale,  Texas.  The 
coordinates  for  Channel  2  72 A  at 
Westbrook  are  32-22-24  North  Latitude 
and  101-04-58  West  Longitude.  Since 
Westbrook  is  located  within  320 
kilometers  (199  miles)  of  the  U.S.- 
Mexican border,  concurrence  of  the 
Mexican  government  has  been 
requested. 

Provisions  of  the  Regulatory 
Flexibility  Act  of  1980  do  not  apply  to 
this  proceeding. 

Members  of  the  public  should  note 
that  from  the  time  a  Notice  of  Proposed 
Rule  Making  is  issued  until  the  matter 
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is  no  longer  subject  to  Commission 
consideration  or  court  review,  all  ex 
parte  contacts  are  prohibited  in 
Conunission  proceedings,  such  as  this 
one,  which  involve  chaimel  allotments. 
See  47  CFR  1.1204(b]  for  rules 
governing  permissible  ex  parte  contact. 

For  information  regarding  proper 
filing  procedures  for  comments,  see  47 
CFR  1.415  and  1.420. 

List  of  Subjects  in  47  CFR  Part  73 

Radio,  Radio  broadcasting. 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  proposes  to  amend  47  CFR 
part  73  as  follows: 

PART  73— RADIO  BROADCAST 
SERVICES 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  47  U.S.C.  154,  303,  334  and  336. 

173.202    [Amended] 

2.  Section  73.202(b),  the  Table  of  FM 
Allotments  imder  Arizona,  is  amended 
by  adding  Channel  246C3  at  Safford. 

3.  Section  73.202(b),  the  Table  of  FM 
Allotments  under  Texas,  is  amended  by 
adding  Dickens,  Channel  294A;  by 
adding  Channel  255A  at  Floydada;  by 
adding  Channel  2  71 A  at  Freer;  by 
adding  Channel  289C1  at  Ozona;  by 
adding  Rankin,  Channel  229C3;  by 
adding  Channel  2  73  A  at  San  Diego;  by 
adding  Westbrook,  Chaimel  2  72 A. 

Federal  Communications  Commission. 

John  A.  Karousos, 

Assistant  Chief,  Audio  Division,  Media 

Bureau. 

(FR  Doc.  02-23138  Filed  9-11-02;  8:45  am] 

BILLING  COOE  6712-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN  1018-AH91 

Endangered  and  Threatened  Wildlife 
and  Plants;  Extension  of  the  Public 
Comment  Period  on  Proposed 
Designation  of  Critical  Habitat  for  the 
Rio  Grande  Silvery  Minnow 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Proposed  rule;  reopening  and 

extension  of  the  public  comment  period. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service),  provide 
notice  of  an  extension  of  the  public 
comment  period  for  the  proposal  to 
designate  critical  habitat  for  the  Rio 


Grande  silvery  minnow  (Hybognathus 
amarus)  (silvery  minnow),  a  species 
federally  listed  as  endangered  under  the 
authority  of  the  Endangered  Species  Act 
of  1973,  as  amended  (Act).  Comments 
are  also  solicited  on  the  associated  draft 
economic  analysis  and  draft 
environmental  impact  statement  (draft 
EIS).  Comments  previously  submitted 
need  not  be  resubmitted  as  they  have 
already  been  incorporated  into  the 
public  record  and  will  be  fully 
considered  in  the  final  rule.  "The 
proposed  rule  designating  critical 
habitat  for  the  silvery  minnow  and  the 
draft  EIS  were  issued  pursuant  to  a 
November  21,  2000,  court  order  by  the 
United  States  District  Court  for  the 
District  of  New  Mexico,  in  Middle  Rio 
Grande  Conservancy  District  v.  Babbitt, 
Civ.  Nos.  9»-870,  99-872,  99-1445M/ 
RLP  (Consolidated),  that  set  aside  the 
July  9, 1999,  critical  habitat  designation 
for  the  silvery  milmow. 
DATES:  The  comment  period  will  be 
extended  until  October  2,  2002. 
Comments  must  be  received  by  the 
closing  date. 

ADDRESSES:  You  may  submit  written 
comments  and  materials  concerning  the 
proposal,  the  draft  economic  analysis,  or 
the  draft  EIS  to  Field  Supervisor,  U.S. 
Fish  and  Wildlife  Service,  New  Mexico 
Ecological  Services  Field  Office.  2105 
Osuna  NE,  Albuquerque,  NM,  87113. 
Written  comments  may  also  be  sent  by 
facsimile  to  (505)  346-2542  or 
R2FWE_AIMfws.gov.  All  comments, 
including  names  and  addresses,  will 
become  part  of  the  administrative  record 
and  may  be  released.  You  may  also 
hand-deliver  vratten  comments  to  our 
New  Mexico  Ecological  Services  Field 
Office,  at  the  above  address.  Comments 
and  materials  received,  as  well  as 
supporting  documentation  used  in  the 
preparation  of  this  proposed  rule,  will 
be  available  for  public  inspection,  by 
appointment,  during  normal  business 
hours  from  8  a.m.  to  4:30  p.m.,  at  the 
above  address.  You  may  obtain  copies  of 
the  proposed  rule  from  the  above 
address  or  by  calling  505/34&-2542,  or 
from  our  website  at  http:// 
ifw2es.fws.gov/Library/. 
FOR  FURTHER  INFORMATION  CONTACT:  Joy  ' 
Nicholopoulos,  Field  Supervisor,  New 
Mexico  Ecological  Services  Field  Office 
(see  ADDRESSES  above);  phone:  505- 
346-2525  or  visit  our  website  at  http:/ 
/ ifw2es.fws.gov/. 
SUPPLEMENTARY  INFORMATION: 

Background 

We  published  a  proposed  rule  to 
designate  critical  habitat  for  the  silvery 
minnow  in  the  Federal  Register  on  Jime 
6,  2002  (67  FR  39206).  The  silvery 


minnow  presently  occurs  only  in  the 
Rio  Grande  from  Cochiti  Dam,  Sandoval 
County,  downstream  to  the  headwaters 
of  Elephant  Butte  Reservoir,  Sierra 
Coimty,  New  Mexico.  We  proposed  to 
designate  critical  habitat  within  this  last 
remaining  portion  of  the  occupied  range 
in  the  middle  Rio  Grande  (Cochiti  Dam 
to  Elephant  Butte  Dam)  in  New  Mexico. 
The  proposed  critical  habitat 
designation  defines  the  lateral  extent 
(width)  as  those  areas  bounded  by 
existing  levees  or,  in  areas  without 
levees,  91.4  meters  (300  feet)  of  riparian 
zone  adjacent  to  each  side  of  the  middle 
Rio  Grande. 

We  have  not  proposed  critical  habitat 
designation  for  two  areas  important  for 
the  conservation  of  the  silvery  minnow 
(i.e.,  the  river  reach  of  the  middle  Pecos 
and  lower  Rio  Grande  in  Big  Bend 
National  Park  and  downstream  to  the 
Terrell/Val  Verde  County  line).  We 
proposed  a  conservation  strategy  of 
developing  one  or  more  experimental 
populations  under  section  10(j)  of  the 
Act,  because  we  believe  this  strategy 
outweighs  any  benefits  that  could  be 
provided  to  the  silvery  minnow  by 
including  these  areas  within  a 
designation  of  critical  habitat. 

If  the  proposed  rule  is  finalized, 
section  7(a)(2)  of  the  Act  would  require 
that  Federal  agencies  ensure  that  actions 
they  fund,  authorize,  or  carry  out  are  not 
likely  to  result  in  the  "destruction  or 
adverse  modification"  of  critical  habitat. 
Section  4  of  the  Act  requires  us  to 
consider  economic  and  other  relevant 
impacts  of  specifying  any  particular  area 
as  critical  habitat.  We  request  data  and 
comments  from  the  public  and  all 
interested  parties  on  all  aspects  of  the 
proposal,  including  data  on  economic 
and  other  impacts  of  the  proposed 
designation. 

We  held  two  public  hearings  to 
receive  comments  from  the  public.  The 
hearings  were  in  Socorro  and 
Albuquerque,  NM,  on  June  25  and  26, 
2002  respectively.  Public  hearings  are 
designed  to  gather  relevant  information 
that  the  public  may  have  that  we  should 
consider  in  our  rule-making.  During  the 
hearings,  we  presented  information 
about  the  proposed  action.  We  invited 
the  public  to  submit  information  and 
comments  either  at  the  hearings  or  in 
writing. 

Public  Comments  Solicited 

We  solicit  comments  or  suggestions 
from  the  public,  other  concerned 
governmental  agencies,  tribes,  the 
scientific  community,  industry,  or  any 
other  interested  parties  concerning  the 
proposal,  the  draft  economic  analysis,  or 
draft  EIS.  Our  practice  is  to  make  all 
comments,  including  names  and  home 
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addresses  of  respondents,  available  for 
public  review.  Individual  respondents 
may  request  that  we  withhold  their 
home  addresses  from  the  rulemaking 
record;  we  will  honor  these  requests  to 
the  extent  allowed  by  law.  If  you  wish 
us  to  withhold  your  name  or  address, 
you  must  state  this  prominently  at  the 
beginning  of  your  comments.  We  will 
make  all  submissions  from 
organizations  or  businesses,  and  horn 
individuals  identifying  themselves  as 
representatives  or  ofhcials  of 
organizations  or  businesses,  available 
for  public  inspection  in  their  entirety. 

We  are  particularly  interested  in 
comments  or  suggestions  on  reasons 
why  any  particular  area  should  or 
should  not  be  designated  as  critical 
habitat.  We  are  further  soliciting 
information  or  comments  concerning 
our  conservation  strategy  for  the  silvery 
minnow;  specific  information  on  the 
amount  and  distribution  of  silvery 
minnow  habitat;  what  habitat  is 
essential  to  the  conservation  of  the 
species  and  why;  and  land  use  practices 
and  current  or  planned  activities  in  the 
subject  areas,  including  comments  or 
information  relating  to  the  300-foot 
lateral  width.  Depending  on  public 
comments,  information,  or  data 
received,  we  will  evaluate  whether 
these  areas  within  the  silvery  minnow's 
historical  range  should  be  designated  as 
critical  habitat,  and  critical  habitat 
could  be  revised  as  appropriate. 

Authors 

The  primary  authors  of  this  notice  are 
the  New  Mexico  Field  Office  staff  (see 
ADDRESSES  section). 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  etseq.). 

Dated:  September  5.  2002. 
Craig  Manson, 

Assistant  Secwtarv  for  Fish  and  Wildlifn  and 

Parks. 

[FR  Doc.  02-23249  Filed  9-1 1-02:  8:45  am| 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 
RIN1018-AH09 

Endangered  and  Threatened  Wildlife 
and  Plants;  Designating  Critical 
Habitat  for  Plant  Species  From  the 
Northwestern  Hawaiian  islands,  HI 

AGENCY:  Fish  and  Wildlife  Service, 
Interior. 


ACTION:  Proposed  rule;  extension  of 
comment  period  and  notice  of 
availability  of  draft  economic  analysis. 

SUMMARY:  We,  the  U.S.  Fish  and 
Wildlife  Service,  announce  the 
availability  of  the  draft  economic 
analysis  for  the  proposed  designations 
of  critical  habitat  for  plant  species  bom 
the  Northwestern  Hawaiian  Islands, 
Hawaii.  In  an  earlier  Federal  Register 
notice  published  August  26,  2002  (67 
FR  54766)  we  reopened  the  comment 
period  for  the  proposed  designations  or 
non-designations  of  critical  habitat  for 
these  plants.  We  are  now  providing 
notice  of  extending  the  comment  period 
to  allow  peer  reviewers  and  all 
interested  parties  to  comment 
simultaneously  on  the  proposed  rule 
and  the  associated  draft  economic 
analysis.  Comments  previously 
submitted  need  not  be  resubmitted  as 
they  will  be  incorporated  into  the  public 
record  as  part  of  this  extended  comment 
period  and  will  be  fully  considered  in 
preparation  of  the  final  rule. 
DATES:  We  will  accept  public  comments 
until  October  15,  2002. 
ADDRESSES:  Written  comments  and 
information  should  be  submitted  to 
Field  Supervisor,  U.S.  Fish  and  Wildlife 
Service,  Pacific  Islands  Office,  300  Ala 
Moana  Blvd.,  P.O.  Box  50088,  Honolulu, 
HI  96850-0001.  For  further  instructions 
on  commenting,  refer  to  Public 
Comments  Solicited  section  of  this 
notice. 

FOR  FURTHER  INFORMATION  CONTACT:  Paul 
Henson,  Field  Supervisor,  Pacific 
Islands  Office,  at  the  above  address 
(telephone:  808/541-3441;  facsimile: 
808/541-3470). 
SUPPLEMENTARY  INFORMATION: 

Background 

Six  plant  species  reported  from  the 
Northwestern  Hawaiian  Islands  (Nihoa 
Island,  Necker  Island,  French  Frigate 
Shoals.  Gardner  Pinnacles,  Maro  Reef, 
Laysan  Island,  Lisianski  Island,  Pearl 
and  Hermes  Atoll,  Midway  Atoll,  and 
Kure  Atoll)  were  listed  as  endangered 
under  the  Endangered  Species  Act  of 
1973,  as  amended  (Act),  between  1994 
and  1996  (59  FR  56333,  61  FR  43178,  61 
FR  53108).  Amaranthus  brownii, 
Cenchrus  agrimonioides  var. 
lavsanensis,  Mahscus  pennatiformis 
ssp.  bryanii,  Pritchardia  remota,  and 
Schiedea  verticillata  are  endemic  to  the 
Northwestern  Hawaiian  Islands,  while 
Sesbania  tomentosa  is  reported  from 
one  or  more  other  islands,  as  well  as  the 
Northwestern  Hawaiian  Islands. 

In  previously  published  proposals  (65 
FR  66808.  65  FR  79192,  67  FR  3940,  67 
FR  9806)  we  proposed  that  critical 


habitat  was  prudent  for  Cenchrus 
agrimonioides,  Mariscus  pennatiformis, 
and  Sesbania  tomentosa.  In  a  May  14, 
2002,  proposal  (67  FR  34522),  we  made 
no  change  to  these  proposed  prudency 
determinations,  and  we  proposed  that 
critical  habitat  designation  was  prudent 
for  Amamnthus  brownii,  Pritchardia 
remota,  and  Schiedea  verticillata  (for 
which  proposed  prudency 
determinations  had  not  been  made 
previously)  because  the  potential 
benefits  of  designating  critical  habitat 
essential  for  the  conservation  of  these 
species  outweigh  the  risks  that  may 
result  from  hmnan  activity  because  of 
critical  habitat  designation. 

In  the  May  14,  2002,  proposal,  we 
proposed  designation  of  critical  habitat 
for  five  (Amaranthus  brownii,  Mariscus 
pennatiformis,  Pritchardia  remota, 
Schiedea  verticillata,  and  Sesbania 
tomentosa)  of  the  six  species  reported 
from  the  Northwestern  Hawaiian 
Islands.  Critical  habitat  is  not  proposed 
for  Cenchrus  agrimonioides  var. 
laysanensis  in  the  Northwestern 
Hawaiian  Islands  because  it  has  not 
been  seen  in  the  wild  for  over  20  years 
and  no  viable  genetic  material  of  this 
variety  is  known  to  exist. 

We  propose  critical  habitat 
designations  for  five  species  on  three 
islands  (Nihoa,  Necker,  and  Laysan) 
totaling  approximately  498  hectares  (ha) 
(1,232  acres  (ac)). 

Critical  habitat  receives  protection 
from  destruction  or  adverse 
modification  through  required 
consultation  under  section  7  of  the  Act 
(16  U.S.C.  1531  et  seq.)  with  regard  to 
actions  carried  out,  funded,  or 
authorized  by  a  Federal  agency.  Section 
4(b)(2)  of  the  Act  requires  that  the 
Secretary  shall  designate  or  revise 
critical  habitat  based  upon  the  best 
scientific  and  commercial  data 
available,  and  after  taking  into 
consideration  the  economic  impact  of 
specifying  any  particular  area  as  critical 
habitat.  We  have  prepared  a  draft 
economic  analysis  of  the  proposed 
critical  habitat  designation.  The  draft 
economic  analysis  is  available  on  the 
Internet  and  from  the  mailing  address  in 
the  Public  Comments  Solicited  section 
below. 

The  public  comment  period  for  the 
May  14,  2002,  proposal  originally  closed 
on  July  15,  2002.  On  August  26,  2002, 
we  published  a  Federal  Register  notice 
(67  FR  54766)  of  the  reopening  of  the 
comment  period  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
Northwestern  Hawaiian  Islands,  as  well 
as  for  the  proposed  designations  and 
non-designations  of  critical  habitat  for 
plant  species  on  the  islands  of  Kauai, 


Niihau,  Molokai,  Maui,  Kahoolawe, 
Hawaii,  and  Oahu;  and  we  annoimced 
that  the  comment  period  would  close  on 
September  30,  2002.  We  are  now 
announcing  the  availability  of  the  draft 
economic  analysis  and  the  extension  of 
the  comment  period  for  the  proposed 
designations  and  non-designations  of 
critical  habitat  for  plant  species  on  the 
Northwestern  Havvaiian  Islands.  We  will 
accept  public  comments  on  the  proposal 
and  the  associated  draft  economic 
analysis  for  the  Northwestern  Hawaiian 
Islands  until  October  15,  2002.  The 
extension  of  the  comment  period  gives 
all  interested  parties  the  opportunity  to 
comment  on  tiie  proposal  and  the 
associated  draft  economic  analysis  for 
the  Northwestern  Hawaiian  Islands. 
Comments  already  submitted  on  the 
proposed  designations  and  non- 
designations  of  critical  habitat  for  plant 
species  fttim  the  Northwestern 
Hawaiian  Islands  need  not  be 
resubmitted  as  they  will  be  fully 
considered  in  the  final  determinations. 

Public  CommentB  Solicited 

We  will  accept  written  comments  and 
information  during  this  re-opened 
comment  period,  tf  you  wish  to 
comment,  you  may  submit  your 
comments  and  materials  concerning  this 
proposal  by  any  of  several  methods: 

(1)  You  may  submit  written  comments 
and  information  to  the  Field  Supervisor, 
U.S.  Fish  and  Wildlife  Service,  Pacific 
Islands  Office,  300  Ala  Moana  Blvd., 
P.O.  Box  50088,  Honolulu,  HI  96850- 
0001. 

(2)  You  may  send  conunents  by 
electronic  mail  (e-mail]  to: 
NWHI_crithab&rl. fws.gov.  If  you  submit 
comments  by  e-mail,  please  submit 
them  as  an  ASCII  file  and  avoid  the  use 
of  special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
RIN  1018-AH09"  and  your  name  and 
retiun  address  in  your  e-mail  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  e-mail  message,  contact  us  directly 
by  calling  our  Honolidu  Fish  and 
Wildlife  Office  at  telephone  number 
808/541-3441. 

(3)  You  may  hand-deliver  comments 
to  our  Honolulu  Fish  and  Wildlife 
Office  at  the  address  given  above. 

Comments  and  materials  received,  as 
well  as  supporting  documentation  used 
in  preparation  of  the  proposal  to 
designate  critical  habitat,  will  be 
available  for  inspection,  by 
appointment,  during  normal  business 
hours  at  the  address  imder  (1)  above. 
Copies  of  the  draft  economic  analysis 
are  available  on  the  Internet  at  http:// 
pacificislands.fws.gov  or  by  request 
&t}m  the  Field  Supervisor  at  the  address 


and  phone  munber  under  (1  and  2] 
above. 

Authorfs) 

The  primary  author  of  this  notice  is 
John  Nuss,  U.S.  Fish  and  WildHfe 
Service.  Regional  Office,  911  NE  11th 
Avenue,  4th  Floor,  Portland,  OR  97232- 
4181. 

Authority 

The  authority  for  this  action  is  the 
Endangered  Species  Act  of  1973  (16 
U.S.C.  1531  et  seq.). 

Dated:  September  5,  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 

Parks. 

[FR  Doc.  02-23250  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  COMMERCE 

National  Ocoanic  and  Atmospheric 
AdminlstratkMi 

50  CFR  Part  622 
p.D.  090302C] 

FteheriM  Of  ttM  CarlbbMn,  Gulf  of 
Mexico,  and  Soutti  Atlantic;  Draft 
AmendnMnt  to  the  Fishery 
Managamont  Plan  (FMP)  for  ttie  Reef 
Flah  Rosourcea  of  the  Gulf  of  Mexico 
to  EatabHah  a  Rad  Snappur  Rebuilding 
Plan;  Propoood  Amendment  13  to  ttie 
FMP  for  ttw  Shrimp  Reaourcoa  of  ttie 
Gulf  of  Mexico;  Scoping  Meeting 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  intent;  amendment; 

notice  of  scoping  meeting;  request  for 

comments. 

SUMMARY:  The  purpose  of  this  document 
is  to  amend  two  docimients  published 
in  the  Federal  Register  on  August  19, 
2002.  The  first  notice  referenced  the 
intent  of  the  Gulf  of  Mexico  Fishery 
Management  Council  (Gulf  Council)  to 
prepare  a  draft  supplemental 
enviroiunental  impact  statement 
(DSEIS)  in  association  with  proposed 
Amendment  13  to  the  Gulf  Shrimp 
FMP.  The  second  notice  referenced  the 
Gulf  Coimcil's  intent  to  prepare  a  DSEIS 
in  association  with  a  draft  amendment 
to  the  Reef  Fish  FMP  to  estabfish  a  red 
snapper  rebuilding  plan. 

Both  of  those  docmnents  provided  a 
schedule  of  eight  public  meetings 
organized  by  &e  Gulf  Coimcil  to  solicit 
public  input  on  the  range  of  alternatives 
and  scope  of  impacts  to  be  analyzed  in 


the  two  DSEISs.  This  document  amends 
the  notices  to  add  a  ninth  scoping 
meeting  to  that  schedule. 
DATES:  As  specified  in  the  notices 
published  at  67  FR  53769  and  67  FR 
53771,  written  conunents  on  the  scope 
of  issues  to  be  addressed  in  the  two 
DSEISs  must  be  received  by  the  Council 
by  September  18,  2002.  See  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  dociunent  for  the  specific  date  and 
time  of  the  ninth  scoping  meeting  added 
through  this  action. 
ADDRESSES:  Written  comments  on  the 
scope  of  the  DSEISs,  and  requests  for 
additional  information  on  the  draft  red 
snapper  rebuilding  plan  and  on 
proposed  Amendment  13,  should  be 
sent  to  the  Gulf  of  Mexico  Fishery 
Management  Council,  The  Conunons  at 
Rivergate,  3018  U.S.  Highway  301 
North,  Suite  1000,  Tampa.  FL  33619; 
telephone:  813-228-2815;  fax:  813- 
225-7015.  Comments  may  also  be  sent 
by  e-mail  to 

Peter.Hood@gulfcouncil.org.  See  the 
SUPPLEMENTARY  INFORMATKW  section  of 
this  document  for  the  address  of  the 
ninth  scoping  meeting  added  through 
this  action. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Hood;  phone:  813-228-2815;  fax: 
813-225-7015;  e-mail: 
Peter.Hood@gulfcouncil.org  or  Phil 
Steele;  phone:  727-570-5305;  fax:  727- 
570-5583;  e-mail:  Phil.Steele@noaa.gov. 
SUPPLEMENTARY  INFORMATION:  The  Gulf 
Coimcil  is  considering  amendments  to 
two  FMPs.  Proposed  Amendment  13 
would  establish  stock  status 
determination  criteria  for  managed 
shrimp  stocks  in  the  Gulf  of  Mexico. 
Amendment  13  may  also  consider 
management  alternatives  related  to 
adding  rock  shrimp  to  the  management 
imit  of  the  shrimp  FMP,  requiring 
endorsements  for  vessels  harvesting 
rock  shrimp  and  royal  red  shrimp  in  the 
exclusive  economic  zone  (EEZ)  of  the 
Gulf  of  Mexico,  requiring  vessel 
monitoring  systems  aboard  shrimp  trawl 
vessels  fishing  in  or  transiting  all  or 
some  portions  of  the  Gulf  of  Mexico 
EEZ,  improving  bycatch  reporting,  and 
further  reducing  bycatch  in  the  shrimp 
fishery.  The  draft  amendment  to  the 
Reef  Fish  FMP  would  establish  a  red 
snapper  rebuilding  plan  that  is  based  on 
biomass-based  stock  rebuilding  targets 
and  thresholds. 

Through  two  separate  docimients 
pubhshed  August  19,  2002  (67  FR  53769 
and  67  FR  53771).  the  Gulf  Council 
notified  the  public  of  its  intent  to 
develop  a  DSEIS  associated  with 
proposed  Amendment  13  and  with  the 
draft  red  snapper  rebuilding  plan.  Those 
documents  also  provided  a  schedule  of 
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eight  scoping  meetings  organized  by  the 
Council  to  solicit  input  from  the  public 
on  the  range  of  alternatives  and  scope  of 
issues  to  be  considered  in  those  DSEISs. 
The  scoping  meetings  for  these  two 
actions  will  r\in  concurrently. 

The  purpose  of  this  action  is  to  notify 
the  public  that  an  additional  scoping 
meeting  has  been  added  to  the  series 
published  in  67  FR  53769  and  in  67  FR 
53771.  The  date  and  location  of  that 
meeting  is  as  follows: 

Monday,  September  30,  2002,  NMFS 
Panama  City  Laboratory,  3500  Delwood 


Beach  Road,  Panama  City,  PL; 
telephone:  (850-234-6541). 

The  scoping  meeting  will  begin  at  6 
p.m.  The  first  portion  of  the  meeting 
will  be  allocated  to  taking  public 
comments  on  proposed  Amendment  13. 
Scoping  for  the  draft  red  snapper 
rebuilding  amendment  will  commence 
immediately  thereafter.  The  meeting 
will  be  physically  accessible  to  people 
with  disabilities.  Requests  for  sign 
language  interpretation  or  other 
auxiliary  aids  should  be  directed  to 


Peter  Hood  at  the  Coimcil  (see 
ADDRESSES). 

The  notifications  published  at  67  FR 
53769  and  67  FR  53771  provide  detailed 
information  on  additional  opportiinities 
for  public  conunent  associated  with  the 
publication  of  the  draft  and  final  SEISs. 

Dated:  September  5,  2002 
Virginia  M.  Fay, 

Acting  Director, Off  ice  of  Sustainable 
Fisheries. National  Marine  Fisheries  Service. 
[FR  Doc.  02-23097  Filed  9-11-02;  8:45  am] 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Grain  InspectkNi,  Paciwr*  and 
Stockyards  Administration 

Solicitation  of  Nominations  for 
Mombors  of  ttie  Grain  inspection 
Advisory  Committee 

agency:  Grain  Inspection,  Packers  and 
Stockyards  Administration,  USDA. 

ACTION:  Notice  to  solicit  nominees. 

SUMMARY:  The  Grain  Inspection,  Packers 
and  Stockyards  Administration  (GIPSA) 
is  announcing  that  nominations  are 
being  sought  for  persons  to  serve  on 
GIPSA's  Grain  Inspection  Advisory 
Committee. 

SUPPLEMENTARY  INFORMATION:  Under 
authority  of  section  20  of  the  United 
States  Grain  Standards  Act  (Act),  Public 
Law  97-35,  the  Secretary  of  Agriculture 
established  the  Grain  Inspection 
Advisory  Committee  (Advisory 
Committee)  on  September  29, 1981,  to 
provide  advice  to  the  Administrator  on 
implementation  of  the  Act.  Section  21  of 
the  United  States  Grain  Standards  Act 
Amendments  of  12000,  Pub.  L.  106-580, 
extended  the  authority  for  the  Advisory 
Committee  through  September  30,  2005. 

The  Advisory  Committee  presently 
consists  of  15  members,  appointed  by 
the  Secretary,  who  represent  the 
interests  of  grain  producers,  processors, 
handlers,  merchandisers,  consimiers, 
exporters,  and  includes  scientists  with 
expertise  in  research  related  to  the 
policies  in  section  2  of  the  Act. 
Members  of  the  Advisory  Committee 
serve  without  compensation.  They  are 
reimbiu-sed  for  travel  expenses, 
including  per  diem  in  lieu  of 
subsistence,  for  travel  away  from  their 
homes  or  regular  places  of  business  in 
performance  of  Advisory  Committee 
service,  as  authorized  under  section 
5703  of  title  5,  United  States  Code. 
Alternatively,  travel  expenses  may  be 
paid  by  Committee  members. 


Nominations  are  being  sought  for 
persons  to  serve  on  the  Advisory 
Committee  to  replace  the  five  members 
and  the  five  alternate  members  whose 
terms  will  expire  in  January  2003. 

Persons  interested  in  serving  on  the 
Advisory  Committee,  or  in  nominating 
individuals  to  serve,  should  contact: 
GIPSA,  by  telephone  (tel:  202-720- 
0219),  fax  (fax:  202-205-9237),  or 
electronic  mail  (e-mail: 
Tem.L.Henry@usda.gov)  and  request 
Form  AD-755.  Form  AD-755  may  also 
be  obtained  via  the  Internet  through 
GIPSA's  home  page  at:  http:// 
www.  usda.gov/gipsa/advcommittee/ 
ad755.pdf.  Completed  forms  must  be 
submitted  to  GIPSA  by  fax  or  at  the 
following  address:  GIPSA,  1400 
Independence  Ave.,  SW.,  Stop  3601, 
Washington,  DC  20250-3601.  Form  AD- 
755  must  be  received  not  later  than 
November  12,  2002. 

Nominations  are  open  to  all 
individuals  without  regard  to  race, 
color,  religion,  sex,  national  origin,  age, 
disability,  marital  status,  or  sexual 
orientation.  To  ensure  that 
recommendations  of  the  Committee  take 
into  account  the  needs  of  the  diverse 
groups  served  by  the  Department, 
membership  shall  include,  to  the  extent 
practicable,  individuals  with 
demonstrated  ability  to  represent 
minorities,  women,  and  persons  with 
disabilities. 

The  final  selection  of  Advisory 
Committee  members  and  alternates  will 
be  made  by  the  Secretary. 

Dated:  September  9,  2002. 
Donna  ReiCschneider, 

Administrator. 

[FR  Doc.  02-23233  Filed  9-11-02;  8:45  am] 

BILLING  CODE  3410-EN-P 


DEPARTMENT  OF  COIMiyiERCE 

Submission  for  OIMB  Review; 
Comment  Request 

DOC  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  under  the 
provisions  of  the  Paperwork  Reduction 
Act  of  1995,  Pubhc  Law  104-13. 

Bureau:  International  Trade 
Administration. 

Title:  BISNIS  Publication 
Subscription  Form. 

Agency  Form  Number:  N/A. 


OMB  Number:  0625-0236. 

Type  of  Request:  Regular  submission. 

Burden:  170  hours. 

Number  of  Respondents:  2,040. 

Avg.  Hours  Per  Response:  5  minutes. 

Needs  and  Uses:  The  International 
Trade  Administration's  (ITA)  Business 
Information  Service  for  the  Newly 
Independent  States  (BISNIS)  program 
offers  business  information  and 
counseling  to  U.S.  companies  seeking  to 
export  or  to  invest  in  the  countries  of 
the  former  Soviet  Union.  A  critical 
component  of  the  program  is  the 
dissemination  of  information  regarding 
market  conditions  and  opportimities  in 
various  industries  and  countries  of  the 
former  Soviet  Union.  These  information 
products  provided  by  BISNIS  are  in  the 
form  of  e-mails,  faxes,  and  paper 
mailers.  The  Publication  Subscription 
form  is  a  quick  way  for  interested 
parties  to  tell  BISNIS  which  products 
they  want  and  their  industry  and 
country  interests. 

Affected  Public:  Businesses  or  other 
for-profits. 

Frequency:  On  occasion. 

Respondent's  Obligation:  Required  to 
obtain  or  retain  a  benefit. 

OMB  Desk  Officer:  David  Rostker, 
(202) 395-3897. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266.  Department  of 
Commerce,  Room  6625,  14th  and 
Constitution,  NW.,  Washington,  DC 
20230  or  via  Internet  at 
dhynek@doc.gov. 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent  to 
David  Rostker,  OMB  Desk  Officer.  Room 
10202,  New  Executive  Office  Building. 
Washington,  DC  20503  within  30  days 
of  the  publication  of  this  notice  in  the 
Federal  Register. 

Dated:  September  6.  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-23121  Filed  9-11-02;  8:45  ami 
BILLING  CODE  3S1(M>A-P 
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DEPARTMENT  OF  COMMERCE 

Bufwiu  of  Industry  and  Security 

CtMmlcal  Weapons  Convention, 
Amendment  to  the  Export 
Administration  Regulations  (End-Use 
Certificates  and  Advanced 
NotHlcatlona  and  Annual  Reports) 

ACTION:  Proposed  collection;  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
PubUc  Uw  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  12, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Office  of 
the  Chief  Information  Officer, 
Department  of  Commerce,  Room  6625, 
14^1  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  e-mail  at 
dhynek^doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mama  Dove,  BIS  ICB 
Liaison,  Room  6622,  Department  of 
Commerce,  14th  &  Constitution  Avenue, 
NfW..  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

I.  Abstract  |  ' 

The  Chemical  Weapons  Convention 
(CWC)  is  a  multilateral  arms  control 
treaty  that  seeks  to  achieve  an 
international  ban  on  chemical  weapons 
(CW).  The  CWC  was  signed  by  the 
United  States  in  Paris  on  January  13, 
1993,  and  was  submitted  by  President 
Clinton  to  the  United  States  Senate  on 
November  23, 1993,  for  its  advice  and 
consent  to  ratification.  The  CWC 
prohibits,  inter  alia,  the  use, 
development,  production,  acquisition, 
stockpiling,  retention,  and  direct  or 
indirect  transfer  of  chemical  weapons. 

Schedule  1  notification  and  report: 
Under  Part  VI  of  the  CWC  Verification 
Annex,  the  United  States  is  required  to 
notify  the  Organization  for  the 
Prohibition  of  Chemical  Weapons 
(OPCW),  the  international  organization 
created  to  implement  the  CWC,  at  least 
30  days  before  any  transfer  (export/ 


import)  of  Schedule  1  chemicals  to 
another  State  Party.  The  United  States  is 
also  required  to  submit  annual  reports 
to  the  OPCW  on  all  transfers  of 
Schedule  1  Chemicals. 

End-Use  Certificates:  Under  Part  VIII 
of  the  CWC  Verification  Annex,  the 
United  States  is  required  to  obtain  End- 
Use  Certificates  for  transfers  of  Schedule 
3  chemicals  to  Non-States  Parties  to 
ensure  the  transferred  chemicals  are 
only  used  for  the  purposes  not 
prohibited  under  the  Convention. 

n.  Method  of  Collection 

Written  reports. 

m.  Data 

OMB  Number:  0694-0117. 

Form  Number:  N/A. 

Type  of  Review:  Renewal  of 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
356. 

Estimated  time  Per  Response:  60  to 
90  minutes  per  response. 

Estimated  Total  Annual  Burden 
Hours:  176  hours. 

Estimated  Total  Annual  Cost:  No 
capital  expenditures  are  required. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  acciuacy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology.  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  OMB  approval  of  this 
information  collection;  they  will  also 
become  a  matter  of  public  record. 

Dated:  September  6,  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 

Information  Officer. 

[FR  Doc.  02-23119  Filed  9-11-02;  8:45  am) 

BILUNG  CODE  3510-33-P 


DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Commercial  Encryption  Items  Under 
ttie  Jurisdiction  of  ttie  Depertment  of 
Commerce 

ACTION:  Proposed  collection:  comment 
request. 

SUMMARY:  The  Department  of 
Commerce,  as  part  of  its  continuing 
effort  to  reduce  paperwork  and 
respondent  burden,  invites  the  general 
public  and  other  Federal  agencies  to 
take  this  opportunity  to  comment  on 
proposed  and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)). 

DATES:  Written  comments  must  be 
submitted  on  or  before  November  12, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Diana  Hynek,  Departmental 
Paperwork  Clearance  Officer,  Office  of 
the  Chief  Information  Officer, 
Department  of  Commerce,  Room  6625, 
14tii  and  Constitution  Avenue,  NW., 
Washington,  DC  20230  or  via  e-mail 
dhynel^doc.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Requests  for  additional  information  or 
copies  of  the  information  collection 
instrument(s)  and  instructions  should 
be  directed  to  Mama  Dove,  BIS  ICB 
Liaison,  Department  of  Commerce, 
Room  6622, 14th  &  Constitution 
Avenue,  NW.,  Washington,  DC  20230. 
SUPPLEMENTARY  INFORMATION: 

L  Abstract 

Encrjrption  items  are  an  important 
commercial  export  for  the  U.S.  but  they 
also  have  significant  strategic  uses.  This 
information  collection  is  essential 
because  the  responsibility  for  export 
authorization  for  commercial  encryption 
items  has  been  transferred  firom  the 
Department  of  State  to  the  Department 
of  Commerce.  The  information  required 
by  this  collection  is  required  in  support 
of  classification  requests  regarding 
enoyption  items  and  applications  to 
export  or  reexport  encryption  items  and 
encryption  software.  Overall,  U.S. 
policies  continues  to  develop.  A  recent 
regulation  liberalizes  the  licensing 
policy  for  exports  and  reexports  of 
encryption  commodities  and  software  to 
U.S.  subsidiaries,  insurance  companies, 
health  and  medical  end-users,  on-line 
merchants  and  foreign  commercial 
firms.  As  encryption  policies  continue 
to  develop,  paperwork  requirements 
will  fluctuate. 


57790 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002/Notices 


Federal  Register/Vol.  67,  No.  177 /Thursday,  September  12,  2002/Notices 


57789 


n.  Method  of  Collection 

Typed  or  by  Fax. 
m.  Data 

OMB  Number:  0694-0104. 

Form  Number:  BIS-748P. 

Type  of  Review:  Regular  submission 
for  extension  of  a  currently  approved 
collection. 

Affected  Public:  Individuals, 
businesses  or  other  for-profit  and  not- 
for-profit  institutions. 

Estimated  Number  of  Respondents: 
234. 

Estimated  Time  Per  Response:  15 
minutes  to  5V2  hoius  per  response. 

Estimated  Total  Aimual  Burden 
Hours:  1,372. 

Estimated  Total  Annual  Cost:  No 
capital  expenditures  are  required. 

IV.  Request  for  Comments 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden 
(including  hours  and  cost)  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval  of  this  information  collection; 
they  will  also  become  a  matter  of  public 
record. 

Dated:  September  6,  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

[FR  Doc.  02-23120  Filed  9-11-02;  8:45  am] 

BILLING  CODE  3510-3»-^ 


DEPARTMENT  OF  COMMERCE 
International  Trade  Adminietration 

[A-57(K-803] 

Heavy  Forged  Hand  Tods  From  the 
People'e  Ftepublic  of  Ctilna:  Final 
Results  and  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  To 
Revoice  In  Part 

agency:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 


ACTION:  Notice  of  final  results  and 
partial  rescission  of  antidumping  duty 
administrative  review  and 
determination  not  to  revoke  in  part. 

SUMMARY:  On  March.6,  2002,  the 
Department  of  Commerce  (the 
Department)  published  the  preliminary 
results  of  the  administrative  reviews  of 
the  antidumping  duty  orders  on  heavy 
forged  hand  tools  (HFHTs)  from  the 
People's  Republic  of  China  (PRC). 
Imports  covered  by  these  orders 
comprise  the  following  classes  or  kinds 
of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/ wedges);  (3)  picks/ 
mattocks;  and  (4)  axes/adzes.  On 
February  27,  2001,  the  petitioner,  Ames 
True  Temper,  requested  administrative 
reviews  of  all  four  classes  or  kinds  of 
subject  merchandise  for  the  following 
companies:  Shandong  Machinery 
Import  &  Export  Corporation  (SMC), 
Fujian  Machinery  &  Equipment  Import 
&  Export  Corporation  (FMEC),  Tianjin 
Machinery  Import  &  Export  Corporation 
(TMC),  Liaoning  Machinery  Import  & 
Export  Corporation  (LMC),  and 
Shandong  Huarong  General  Group 
Corporation  (Huarong).  The  petitioner 
also  requested  a  review  of  hammers/ 
sledges  from  Shandong  Jinma  Industrial 
Group  Co.,  Ltd.  (Jiiuna).  The  period  of 
review  (POR)  is  February  1,  2000, 
through  January  31,  2001.  Based  on  our 
analysis  of  the  conunents  received,  we 
have  made  changes  in  the  margin 
calculations.  Therefore,  the  filial  results 
differ  from  the  preliminary  results.  The 
final  weighted-average  dumping 
margins  for  the  reviewed  firms  are  listed 
below  in  the  section  entitled  Final 
Results  of  Reviews. 
EFFECTIVE  DATE:  September  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  E.  Martin  or  Thomas  F.  Futtner, 
Office  of  AD/CVD  Enforcement,  Office 
4,  Group  II,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  DC  20230;  telephone  (202) 
482-2305  and  (202)  482-3814, 
respectively. 

SUPPLEMENTARY  INFORMATION: 
The  Api^cable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  (the  Act),  are  references  to  the 
provisions  effective  January  1, 1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
otherwise  indicated,  all  citations  to  the 


Department's  regulations  are  to  19  CFR 
part  351  (2001). 

Background 

On  March  6,  2001,  the  Department 
published  the  preliminary  results  of  the 
administrative  reviews  of  the 
antidumping  duty  orders  on  HFHTs 
from  the  PRC.  See  Heavy  Forged  Hand 
Tools,  Finished  or  Unfinished,  With  or 
Without  Handles,  From  the  People's 
Republic  of  China;  Preliminary  Results 
and  Preliminary  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Reviews,  Notice  of  Intent  Not  To  Revoke 
in  Part  and  Extension  of  Final  Results 
of  Reviews,  67  FR  10123  (March  6,  2001) 
(Preliminary  Results).  We  conducted 
verifications  of  TMC,  LMC  and  Huarong 
after  publication  of  the  preliminary- 
results.  See  Verification  of  the 
Questionnaire  Responses  of  Tianjin 
Machinery  Import  &  Export  Corp.,  in  the 
Antidumping  Duty  Administrative 
Review  of  Certain  Heavy  Forged  Hand 
Tools  from  the  People's  Republic  of 
China  (July  23,  2002);  Verification  of  the 
Questioimaire  Responses  of  (TMC 
hanuner  factory),  in  the  Antidumping 
Duty  Administrative  Review  of  Certaifi 
Heavy  Forged  Hand  Tools  from  the 
People's  Republic  of  China  (July  23, 
2002);  Verification  of  the  Questionnaire 
Responses  of  Liaoning  Machinery 
Import  &  Export  Corporation  in  the 
Antidumping  Duty  Administrative 
Review  of  Heavy  Forged  Hand  Tools 
from  the  PRC  (July  23,  2002); 
Verification  of  the  Questioimaire 
Responses  of  Shandong  Huarong 
General  Group  Corporation  in  the 
Antidumping  Duty  Administrative 
Review  of  Heavy  Forged  Hand  Tools 
from  the  PRC  (July  23,  2002).  After  the 
verification  reports,  we  invited  parties 
to  comment  on  our  preliminary  results 
of  review.  The  petitioner  and 
respondents  filed  case  briefs  on  July  30, 
2002,  and  July  31,  2002,  and  rebuttal 
briefs  on  August  6,  2002,  and  August  7, 
2002,  respectively.  A  hearing  was  held 
pursuant  to  a  request  from  the 
respondents  on  August  8,  2002.  Based 
on  arguments  raised  in  the  briefs  and 
information  obtained  by  the  Department 
since  the  preliminary  results,  the 
Department  has  made  changes  to  the 
surrogate  values  used  in  this  review 
which  are  discussed  more  fully  in  a 
memorandum  dated  conciurently  with 
this  notice  (see  Changes  to  Surrogate 
Values  Used  in  Preliminary  Results  for 
the  Final  Results  of  the  Tenth 
Administrative  Reviews  of  Certain 
HeavyForged  Hand  Tools  From  the 
People's  Republic  of  China — February  1, 
2000  throu^  January  31,  2001).  The ' 
Department's  analysis  of  the  comments  . 
raised  in  the  petitioner  and  respondents' 
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briefs  and  rebuttal  briefs  are  addressed 
in  the  Issues  and  Decision 
Memorandum  from  Bernard  T.  Carreau. 
Deputy  Assistant  Secretary,  Import 
Administration,  to  Faryar  Shirzad. 
Assistant  Secretary  for  Import 
Administration  (Decision 
Memorandum),  dated  concurrently  with 
this  notice,  which  is  hereby  adopted  by 
this  notice. 

The  Department  has  conducted  this 
administrative  review  in  accordance 
with  section  751  of  the  Act. 

Scope  of  Review 

Imports  covered  bv  these  reviews  are 
shipments  of  HFHTs  from  the  PRC 
comprising  the  following  classes  or 
kinds  of  merchandise:  (1)  Hammers  and 
sledges  with  heads  over  1.5  kg  (3.33 
pounds)  (hammers/sledges);  (2)  bars 
over  18  inches  in  length,  track  tools  and 
wedges  (bars/wedges);  (3)  picks/ 
mattocks;  emd  (4)  axes/adzes. 

HFHTs  include  heads  for  drilling, 
hammers,  sledges,  axes,  mauls,  picks, 
and  mattocks,  which  may  or  may  not  be 
painted,  which  may  or  may  not  be 
finished,  or  which  may  or  may  not  be 
imported  with  handles;  assorted  bar 
products  and  track  tools  including 
wrecking  bars,  digging  bars  and 
tampers;  and  steel  wood  splitting 
wedges.  HFHTs  are  manufactured 
through  a  hot  forge  operation  in  which 
steel  is  sheared  to  required  length, 
heated  to  forging  temperature,  and 
formed  to  final  shape  on  forging 
equipment  using  dies  specific  to  the 
desired  product  shape  and  size. 
Depending  on  the  product,  finishing 
operations  may  include  shot-blasting, 
grinding,  polishing  and  painting,  and 
the  insertion  of  handles  for  handled 
products.  HFHTs  are  cmrently 
classifiable  under  the  following 
Harmonized.Tariff  Schedule  (HTS) 
subheadings:  8205.20.60,  8205.59.30, 
8201.30.00,  and  8201.40.60.  Specifically 
excluded  are  hammers  and  sledges  with 
heads  1.5  kg  (3.33  pounds)  in  weight 
and  under,  hoes  and  rakes,  and  bars  18 
inches  in  length  and  under. 

Although  the  HTSUS  subheading  is 
provided  for  convenience  and  customs 
purposes  our  written  description  of  the 
scope  of  the  orders  is  dispositive. 

Partial  Rescission  of  Review 

On  March  29,  2001,  Jiruna  informed 
the  Department  that  it  did  not  ship 
hammers/sledges  to  the  United  States 
during  the  POR,  and  requested 
rescission  of  its  administrative  review. 
Information  on  the  record  indicates  that 
there  were  no  entries  of  this 
merchandise  from  Jinma  during  the 
POR.  We  preliminarily  rescinded  the 
review  with  respect  to  Jinma  in  the 


preliminary  results,  and  we  have 
determined  that  no  change  to  our 
rescission  decision  is  warranted  for 
these  final  results.  Therefore,  we  are 
rescinding  the  hammers/sledges  review 
for  Jinma. 

On  March  29,  2001.  FMEC  requested 
that  the  Department  rescind  its 
administrative  reviews  with  respect  to 
axes/adzes;  bars/wedges;  hammers/ 
sledges;  and  picks/mattocks,  because  it 
had  no  sales,  entries,  or  shipments  of 
subject  merchandise  during  the  POR. 
See  FMEC  Request  for  Rescission  of 
Administrative  Reviews  Letter  (March 
29.  2001).  Information  on  the  record 
indicates  that  there  were  no  entries  of 
subject  merchandise  from  FMEC  during 
the  review  period.  We  preliminarily 
rescinded  the  reviews  with  respect  to 
FMEC  in  the  preliminary  results,  and 
we  have  determined  that  no  changes  to 
our  rescission  decisions  are  warranted 
for  these  final  results.  Therefore,  we  are 
rescinding  the  axes/adzes,  bars/wedges, 
hammers/sledges,  and  picks/mattocks 
reviews  for  FMEC. 

In  its  May  25.  2001.  Section  A 
questionnaire  response,  Huarong  stated 
that  during  the  POR  it  sold  only  subject 
merchandise  within  the  bars/wedges 
class  of  merchandise.  Information  on 
the  record  indicates  that  there  were  no 
entries  of  axes/adzes,  hammers/sledges, 
and  picks/mattocks  from  Huarong 
during  the  POR.  [See  Memorandum 
from  Thomas  Martin  through  Ronald 
Trentham  to  The  File,  dated  August  16, 
2002).  We  preliminarily  rescinded  the 
reviews  for  these  products  with  respect 
to  Huarong  and  have  determined  that  no 
changes  to  our  recision  decisions  are 
warranted  for  these  final  results. 
Therefore,  we  are  rescinding  the  axes/ 
adzes,  hanmiers/sledges,  and  picks/ 
mattocks  reviews  for  Huarong. 

In  its  May  25,  2001,  Section  A 
questioimaire  response,  LMC  stated  that 
during  the  POR,  it  sold  only  subject 
merchandise  within  the  bars/wedges 
class  of  merchandise.  Information  on 
the  record  indicates  that  there  were  no 
entries  of  axes/adzes  and  picks/ 
mattocks  from  LMC  during  the  POR,  but 
record  information  indicates  that  LMC 
made  one  sale  of  hammers/sledges 
during  the  review  period.  (See 
Memorandum  from  Thomas  Martin 
through  Ronald  Trentham  to  The  File, 
dated  August  16,  2002).  We 
preliminarily  rescinded  the  reviews 
with  respect  to  axes/adzes,  picks/ 
mattocks,  and  hammers/sledges  from 
LMC  in  the  preliminary  results,  and  we 
have  determined  that  no  changes  to  our 
rescission  decisions  are  warranted  with 
respect  to  axes/adzes  and  picks/ 
mattocks  for  these  final  results. 
Therefore,  we  are  rescinding  the  axes/ 


adzes  and  picks/mattocks  reviews  for 
LMC.  With  respect  to  hammers/sledges 
from  LMC,  based  on  our  determination 
that  LMC  failed  to  report  its  sale  of 
hammers/sledges  during  the  POR,  we 
applied  a  separate  adverse  facts 
available  (AFA)  rate  to  imports  of  this 
merchandise.  See  Application  of 
Adverse  Facts  Available  to  Liaoning 
Machinery  Import  &  Export  Corporation 
(LMC),  dated  concurrently  with  this 
notice. 

In  its  May  25,  2001,  Section  A 
questionnaire  response,  SMC  stated  that 
during  the  POR,  it  sold  only  subject 
merchandise  within  the  hammers/ 
sledges  class  of  merchandise. 
Information  on  the  record  indicates  that 
there  were  no  entries  of  axes/adzes, 
picks/mattocks,  and  bars/wedges  from 
SMC  during  the  POR.  We  preliminarily 
rescinded  the  reviews  with  respect  to 
SMC  in  the  preliminary  results,  and  we 
have  determined  that  no  changes  to  our 
rescission  decisions  are  warranted  for 
these  final  results.  Therefore,  we  are 
rescinding  the  axes/adzes,  picks/ 
mattocks,  and  bars/wedges  reviews  for 
SMC. 

Intent  Not  To  Revoke 

In  its  February  27.  2001,  review 
requests,  TMC  requested  revocation  for 
all  four  HFHT  orders.  In  the  preliminary 
results,  the  Department  found  that  TMC 
did  not  qualify  for  revocation  for  any  of 
the  four  orders  because  it  did  not 
receive  zero  or  de  minimis  margins  for 
each  of  the  reviews  upon  which  it  based 
its  revocation  request.  In  its  July  31, 
2002,  case  brief,  TMC  argued  that  it 
satisfies  the  conditions  for  revocation 
for  two  of  the  orders,  hammers/sledges 
and  picks/mattocks.  Section 
351.222(b)(2)  of  the  Department's 
regulations  provides  that  the  Secretary 
may  revoke  an  antidumping  order  in 
part  if  the  Secretary  concludes,  inter 
alia,  that  one  or  more  exporters  or 
producers  covered  by  the  order  have 
sold  the  merchandise  at  not  less  than 
NV  for  a  period  of  at  least  three 
consecutive  years.  Thus,  in  determining 
whether  a  requesting  party  is  entitled  to 
a  revocation  inquiry,  the  Department 
must  determine  that  the  party  received 
zero  or  de  minimis  margins  for  the  three 
consecutive  years  forming  the  basis  for 
the  revocation  request.  See  Certain 
Corrosion-Resistant  Carbon  Steel  Flat 
Products  and  Certain  Cut-to-Length 
Carbon  Steel  Plate  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Reviews  and 
Determination  To  Revoke  in  Part,  64  FR 
2173,  2175  (January  13, 1999);  see  also 
Pure  Magnesium  From  Canada;  Final 
Results  of  Antidumping  Duty 
Administrative  Review  and 


57792 


Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Notices 


Federal  Register /Vol.  67,  No.  177/Thiu-sday,  September  12,  2002 /Notices 


57791 


Determination  Not  to  Revoke  Order  in 
Part,  64  FR  12977, 12979  (March  16, 
1999);  and  Notice  of  Final  Results  of 
Antidumping  Duty  Administrative 
Review  and  Determination  Not  to 
Revoke  the  Antidumping  Order:  Brass 
Sheet  and  Strip  from  the  Netherlands, 
65  FR  742  (January  6,  2000).  hi  the 
instant  reviews,  TMC's  final  results  are 
above  de  minimis  for  the  HFHT 
antidumping  duty  orders.  Consequently, 
we  find  that  TMC  does  not  qualify  for 
revocation  of  any  of  the  HFHTs 
antidumping  duty  orders  based  upon 
section  351.222(b)  of  the  Department's 
regulations. 

Facts  Available  (FA) 

1.  Application  of  Facts  Available 

Section  776(a)(2)  of  the  Act  provides 
that  if  an  interested  party  or  any  other 
person:  (A)  Withholds  information  that 
has  been  requested  by  the  administering 
authority  or  the  Commission  under  this 
title;  (B)  fails  to  provide  such 
information  by  the  deadlines  for  the 
submission  of  the  information  or  in  the 
form  and  maimer  requested,  subject  to 
subsections  (c)(1)  and  (e)  of  section  782; 
(C)  significantly  impedes  a  proceeding 
under  this  title;  or  (D)  provides  such 
information  but  the  information  cannot 
be  verified  as  provided  in  section  782(i), 
the  administering  authority  and  the 
Commission  shall,  subject  to  section 
782(d),  use  the  facts  otherwise  available 
in  reaching  the  applicable 
determination  under  this  title. 

Section  782(e)  of  the  Act  states  that 
the  Department  shall  not  decline  to 
consider  information  deemed 
"deficient"  under  section  782(d)  if:  (1) 
The  information  is  submitted  by  the 
established  deadline;  (2)  the  information 
can  be  verified;  (3)  the  information  is 
not  so  incomplete  that  it  cannot  serve  as 
a  reliable  basis  for  reaching  the 
applicable  determination;  (4)  the 
interested  party  has  demonstrated  that  it 
acted  to  the  best  of  its  ability;  and  (5) 
the  information  can  be  used  without 
undue  difficulties. 

Pursuant  to  sections  776(a)(2)(A)  and 
(C)  of  the  Act,  the  Department  has 
determined  that  it  is  appropriate  to 
apply  FA  for  purposes  of  determining 
the  diunping  margin  for  hammers/ 
sledges  for  LMC  in  the  instant  review. 
Pursuant  to  776(a)(2)(A),  we  have 
determined  that  LMC  did  not  report 
sales  of  hammers  to  the  United  States 
during  the  POR  as  requested  by  the 
Department  in  the  antidumping  duty 
questionnaire.  Pursuemt  to  section  782(i) 
of  the  Act,  the  Department  conducted  an 
on-site  verification  of  the  information 
submitted  by  LMC  at  its  sales 
headquarters  in  the  PRC.  After 


analyzing  LMC's  record  information 
pursuant  to  section  782(e)  of  the  Act,  we 
determined  that  LMC  made  one  sale  of 
hammers/sledges  to  the  United  States 
within  the  POR.  Fiulhennore,  we  were 
able  to  confirm  this  with  Customs'  data. 
See  Memorandum  from  Thomas  Martin 
through  Ronald  Trentham  to  The  File, 
dated  August  16,  2002.  For  further 
discussion,  please  see  memorandiun 
regarding  Application  of  Adverse  Facts 
Available  to  Liaoning  Machinery  Import 
&■  Export  Corporation  (LMC),  dated 
conciurently  with  this  notice. 

Because  LMC  failed  to  provide 
necessary  information  regarding  its  U.S. 
sales  of  hammers/sledges  as  requested 
by  the  Department,  pursuant  to  section 
776(a)(2)(B)  of  the  Act,  we  must 
establish  the  margin  for  this  company 
based  totally  on  facts  otherwise 
available. 

2.  Selection  of  AFA 

We  have  determined  that  the  AFA 
rate  for  hammers/sledges  is  the 
calculated  margin  of  36.55  percent,  the 
margin  for  TMC  in  the  instant  review, 
and  the  highest  rate  in  this  proceeding. 
Because  LMC  had  control  of  the 
information  related  to  sales  of  hammers/ 
sledges  diu-ing  the  POR,  yet  failed  to 
cooperate  to  the  best  of  its  ability  by 
providing  this  information,  we  have 
applied  an  adverse  inference  in 
accordance  with  section  776(b)  of  the 
Act.  For  a  discussion  of  the 
Department's  selection  of  the  AFA  rates 
to  be  applied  to  LMC,  see  the 
memorandum  regarding  Application  of 
Adverse  Facts  Available  to  Liaoning 
Machinery  Import  S-  Export  Corporation 
(LMC),  dated  concurrently  with  this 
notice. 

3.  Corroboration 

Section  776(b)  of  the  Act  authorizes 
the  Department  to  use  as  AFA 
information  derived  from  the  petition, 
the  final  determination  from  the  less 
than  fair  value  (LTFV)  investigation,  a 
previous  administrative  review,  or  any 
other  information  placed  on  the  record. 

Section  776(c)  of  the  Act  requires  the 
Department  to  corroborate,  to  the  extent 
practicable,  secondary  information  used 
as  FA.  Secondary  information  is  defined 
as  "(ijnformation  derived  from  the 
petition  that  gave  rise  to  the 
investigation  or  review,  the  final 
determination  concerning  the  subject 
merchandise,  or  any  previous  review 
under  section  751  concerning  the 
subject  merchandise."  See  Statement  of 
Administrative  Action  (SAA) 
accompanying  the  URAA,  H.R.  Doc.  No. 
103-316  at  870  (1994)  and  19  CFR 
351.30B(d). 


The  SAA  further  provides  that  the 
term  "corroborate"  means  that  the 
Department  will  satisfj'  itself  that  the 
secondary  information  to  be  used  has 
probative  value  (see  SAA  at  870).  Thus, 
to  corroborate  secondary  information, 
the  Department  will,  to  the  extent 
practicable,  examine  the  reliability  and 
relevance  of  the  information  used. 

The  rate  used  as  AFA  in  this  segment 
was  calculated  using  verified 
information  from  the  instant  POR.  The 
source  for  calculated  margin  is  a 
company-specific  administrative 
determination.  Thus,  in  an 
administrative  review,  if  the  Department 
chooses  as  AFA  a  calculated  dumping 
margin  from  a  segment  of  the 
proceeding,  it  is  not  necessary'  to 
question  the  reliability  of  the  margin  for 
that  time  period.  Furthermore,  we  have 
no  new  information  that  would  lead  us 
to  reconsider  the  reliability  of  the  rate 
being  used  in  this  case. 

As  to  the  relevance  of  the  margin  used 
for  AFA.  the  courts  have  stated  that 
"(bjy  requiring  corroboration  of  adverse 
inference  rates.  Congress  clearly 
intended  that  such  rates  should  be 
reasonable  and  have  some  basis  in 
reality."  F.Ui  De  Cecco  Di  Filippo  Fara 
S.  Martina  S.p.A.,  v.  U.S.,  216  F.3d 
1027,  1034  (Fed.  Cfr.  2000). 

The  rate  selected  is  the  highest 
calculated  rate  calculated  in  this 
proceeding.  In  determining  a  relevant 
AFA  rate,  the  Department  assumes  that 
if  the  non-responding  parties  could  have 
demonstrated  that  their  dumping 
margins  were  lower,  they  would  have 
participated  in  this  review  and 
attempted  to  do  so.  See  Rhone  Pouienc, 
Inc.  V.  United  States.  899  F.2d  1185. 
1190-91  (Fed.  Cir.  1990).  Therefore, 
given  LMC's  failure  to  cooperate  to  the 
best  of  its  ability  in  this  review,  we  have 
no  reason  to  believe  that  its  dumping 
margins  would  be  any  less  than  the 
highest  calculated  rate  in  this 
proceeding.  This  rate  ensures  that  LMC 
does  not  benefit  by  failing  to  cooperate 
fully.  Therefore,  we  consider  the  rate  of 
36.55  percent  relevant  and  appropriate 
to  use  as  AFA  for  LMC. 

Analysis  of  Comments  Received 

All  issues  raised  in  the  case  and 
rebuttal  briefs  by  parties  to  these 
administrative  reviews  are  addressed  in 
the  Decision  Memorandum.  A  lisrof  the 
issues  which  parties  have  raised  and  to 
which  we  have  responded,  all  of  which 
are  in  the  Decision  Memorandum,  is 
attached  to  this  notice  as  an  appendix. 
Parties  can  find  a  complete  discussion 
of  all  issues  raised  in  this  review  and 
the  corresponding  recommendations  in 
this  public  memorandum,  which  is  on 
file  in  the  Central  Record  Unit,  room  B- 
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099  of  the  main  Department  of 
Commerce  building.  In  addition,  a 
complete  version  of  the  Issues  and 
Decision  Memorandum  can  be  accessed 
directly  on  Import  Administration's 
Web  site  at  http//ia.ita.doc.gov.  The 
paper  copy  and  electronic  version  of  the 
Decision  Memorandum  are  identical  in 
content. 

Separate  Rates  Determination 

As  ia  the  preliminary  results,  TMC, 
SMC,  Huarong  and  LMC  are  entitled  to 
separate  rates. 

Changes  Since  the  Preliminary  Results 

In  calculating  the  final  results,  the 
Department  has  made  the  following 
changes  since  the  Preliminary  Results: 


1.  We  corrected  errors  in  the 
calculation  of  SG&A  expenses  and  profit 
for  all  reviewed  companies. 

2.  We  corrected  errors  in  the 
calculation  of  the  siurogate  values  for 
steel  billet  and  steel  scrap. 

3.  We  applied  total  AFA  to  LMC  vtith 
respect  to  the  hammers/sledges  order. 

4.  We  applied  reported  market 
economy  ocean  carrier  charges  to  LMC's 
nonmarket  economy  (NME)  ocean 
carrier  shipments,  pursuant  to  current 
practice. 

5.  We  adjusted  certain  Huarong  sales 
for  discounts. 

6.  We  applied  as  facts  available  (FA) 
the  highest  labor  rate  calculated  at 
verification  for  bars  produced  by 
Huarong. 

7.  We  applied  as  FA  the  highest 
packing  and  freight  costs  reported  for 


TMC  hammers  to  all  hammers  sold  by 
TMC. 

8.  We  applied  a  weighted-average  of 
the  surrogate  values  of  the  three  types 
of  steel  consumed  by  the  verified  TMC 
hanmier  supplier  to  all  of  TMC's 
hammers. 

9.  We  increased  the  consumption  rate 
for  paint,  coal  and  electricity  for  all 
TMC  hammers. 

10.  We  corrected  errors  with  respect 
to  TMC's  calculated  margins. 

11.  We  corrected  the  adjustment  made 
to  one  of  TMC's  sales. 

12.  We  corrected  TMC's  minor  errors. 

Final  Results  of  Reviews 

We  determine  that  the  following 
weighted-average  percentage  margins 
exist  for  the  period  February  1,  2000, 
through  January  31.  2001: 


Manufacturer/exporter 


Margin 
(percent) 


Tianjin  Machinery  Import  &  Export  Corporation:. 

Axes/Adzes— 2/1/00-1/31/01  

Bars/Wedges— 2/1/00-1/31/01 

Hammers/Sledges— 2/1/00-1/31/01  

Picks/Mattocl<s— 2/1/00-1/31/01  

Shandong  Machinery  Import  &  Export  Corporation: 

Hammers/Sledges— 2/1/00-1/31/01  

Shandong  Huarong  General  Group  Corporation;. 

Bars/Wedges— 2/1/00-1/31/01  

Liaoning  Machinery  Import  &  Export  Corporation:. 

BarsA/Vedges— 2/1/00-1/31/01  

Hammeis/Sledges— 2/1/00-1/31/01  


5.08 

0.25 

36.55 

3.12 

0.00 

16.22 

0.00 
36.55 


Assessment  Rates 

The  Department  will  determine,  and 
the  Customs  Service  shall  assess, 
antidiunping  duties  on  all  appropriate 
entries.  In  accordance  with  19  CFR 
351.212(b)(1),  we  have  calculated  an 
exporter/importer  (or  customer)-specific 
assessment  rate  for  merchandise  subject 
to  this  review.  Where  the  importer- 
specific  assessment  rate  is  above  de 
minimis,  we  will  instruct  Customs  to 
assess  antidumping  duties  on  that 
importer's  entries  of  subject 
merchandise.  The  Department  will  issue 
appropriate  assessment  instructions 
directly  to  the  Customs  Service  within 
15  days  of  publication  of  these  final 
results  of  review.  We  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Cash  Deposit  Requirements 

The  following  deposit  requirements 
will  be  effective  upon  publication  of 
this  notice  of  final  results  of 
administrative  reviews  for  all  shipments 


of  HFHTs  from  the  PRC  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  date  of 
publication,  as  provided  by  section 
751(a)(1)  of  the  Act:  (1)  The  cash  deposit 
rates  for  the  reviewed  companies  will  be 
the  rates  shown  above  except  that,  for 
firms  whose  weighted-average  margins 
are  less  than  0.5  percent,  and  therefore, 
de  minimis,  the  Department  shall 
require  no  deposit  of  estimated 
antidumping  duties;  (2)  for  previously 
reviewed  or  investigated  companies 
with  a  separate  rate  not  listed  above,  the 
cash  deposit  rate  will  continue  to  be  the 
company-specific  rate  published  for  the 
most  recent  period;  (3)  for  all  other  PRC 
exporters,  the  cash  deposit  rates  will  be 
the  PRC-wide  rates;  (4)  for  all  non-PRC 
exporters  of  the  subject  merchandise, 
the  cash  deposit  rate  will  be  the  rate 
applicable  to  the  PRC  supplier  of  that 
exporter.  These  deposit  requirements 
shall  remain  in  effect  until  publication 
of  the  final  results  of  the  next 
administrative  reviews. 

This  notice  also  serves  as  a  final 
reminder  to  importers  of  their 
responsibility  under  19  CFR  351.402(f) 
to  file  a  certificate  regarding  the 


reimbursement  of  antidumping  duties 
prior  to  liquidation  of  the  relevant 
entries  during  this  review  period. 
Failure  to  comply  with  this  requirement 
could  result  in  the  Secretary's 
presumption  that  reimbursement  of 
antidumping  duties  occurred  and  the 
subsequent  assessment  of  doubled 
antidimiping  duties. 

This  notice  also  serves  as  a  reminder 
to  parties  subject  to  administrative 
protective  order  (APO)  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  AJPO  in  accordance 
with  19  CFR  351.305.  Timely  written 
notification  of  return/ destruction  of 
APO  materials  or  conversion  to  judicial 
protective  order  is  hereby  requested. 
Failure  to  comply  with  the  regulations 
and  the  terms  of  an  APO  is  a 
sanctionable  violation. 

These  final  results  of  administrative 
review  are  issued  and  published  in 
accordance  with  sections  751(a)(1)  and 
777(i)(l)  of  the  Act  (19  U.S.C.  1675(a)(1) 
and  19  U.S.C.  1677f(i)(l)). 
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Dated:  September  3,  2002. 

Faryar  ^lirzad. 

Assistant  Secretary  for  Import 
Administration. 

Appendix — ^Issues  in  Decision 
Mnnorandum 

Part  I — General  Issues 

1.  "Zeroing"  Methodology 

2.  Inland  Freight  Distances 

3.  Calculation  of  Overhead,  Selling,  General 
and  Administrative  Expenses  (SG&A)  and 
Profit 

4.  escalation  of  Marine  Insurance 

Part  B— General  Surrogate  Value  Issues 

5.  Aberrational  Data 

6.  Harmonized  Tariff  System  (HTS) 
Classification  of  Steel  Billet 

7.  Surrogate  Value  for  Tool  Handles 

8.  HTS  Classification  for  Steel  Scrap  for 
Scrap  Offset 

9.  HTS  Classification  of  Steel  Scrap  for 
Factors  of  Production 

Part  III— LMC  Comments 

10.  LMC's  Unreported  Hammer  Sale 

11.  LMC  Ocean  Freight 

12.  Agency  Sales 

13.  LMC  Unreported  Port  Charges 

Part  IV— Huarong  Comments 

14.  Huarong  Unreported  Axe/ Adze  and  Pick/ 
Mattock  Sales 

15.  Huarong  Unreported  Bar/Wedge  Sales 

16.  Huarong  Discounts 

17.  Huarong  inland  Freight  Distances 

18.  Huarong  Labor  Rate 

19.  Huarong  Packing  FOP 

20.  Huarong  Steel  FOP  Input 

Part  V—TMC  Comments 

21.  TMC  Unreported  Sales 

22.  TMC  FOP  Verification  and  Application  of 
Adverse  Facts  Available  (AFA) 

23.  Verification  of  TMC  Steel  Consumption 

24.  TMC  Scrap  Offset 

25.  TMC  Type  of  Steel 

26.  TMC  Paint  Consumption 

27.  TMC  Coal  and  Electricity  Consumption 

28.  TMC  Margin  Calculation  Errors 

29.  TMC  Inland  Freight  Distances 

30.  TMC  Inland  Freight  Calculation  Errors 

31.  TMC  Packing 

32.  TMC  Discount 

33.  TMC  Marine  Insurance  Charges 

34.  TMC  Ocean  Freight 

35.  TMC  Steel  Tool  Handles  and  Steel 
Wedges 

36.  TMC  Revocation 

37.  TMC  Minor  Errors  and  Corrections 
Presented  at  Verification 

[FR  Doc.  02-23252  Filed  9-11-02;  8:45  am] 

B4LUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 
Intematioruil  Trade  Administnrtlon 

[C-427-815] 

StainlMS  Steel  ShoM  and  Strip  In  Colls 
From  France:  Notice  of  Extension  of 
Time  Umit  for  Counlsrvailing  Duty 
Adminlsli  atlve  Review 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the  final 
results  of  review  of  the  coimtervailing 
duty  order  on  stainless  steel  sheet  and 
strip  in  coils  from  France.  The  period  of 
review  is  January  1,  2000,  through 
December  31,2000. 

EFFECTIVE  DATE:  September  12,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Suresh  Maniam;  Office  of  AD/CVD 
Enforcement  I,  Import  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  NW., 
Washington,  D.C.  20230;  telephone 
(202)  482-0176. 

SUPPLEMENTARY  INFORMATION: 

Applicable  Statute 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 
the  provisions  effective  January  1, 1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  (the  Act) 
by  the  Uruguay  Round  Agreements  Act. 
Unless  otherwise  indicated,  all  citations 
to  the  Department  of  Commerce's  (the 
Department)  regulations  are  to  19  CFR 
Part  351  (2000). 

Background 

The  preliminary  results  of  this  review 
were  published  in  the  Federal  Register 
on  May  10,  2002  (67  FR  31774).  The 
final  results  are  currently  due  no  later 
than  September  9,  2002. 

Postponement 

The  Department  determines  that  it 
needs  additional  time  to  consider  the 
issues  raised  by  the  parties  and  thus,  it 
is  not  practicable  to  complete  this 
review  within  the  time  limit  mandated 
by  section  751(a)(3)(A)  of  the  Act. 
Accordingly,  the  Department  is 
extending  the  time  limit  for  completion 
of  these  final  results  for  14  days  (i.e., 
until  September  23,  2002). 

This  extension  is  in  accordance  with 
section  751(a)(3)(A)  of  the  Act  and  19 
CFR  351.213(h)(2). 


Dated:  September  6.  2002. 
Susan  Kuhbach, 

Acting  Deputy  Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-23251  Filed  9-11-02;  8:45  am) 

■NJJNG  CODE  3S10-OB-S 

DEPARTMENT  OF  COMMERCE 

National  Histttute  Of  Standards  and 
Tedmology 

[Doclwt  No.:  020627204-2204-01] 
Notice  Of  intent  To  Update  Existing 

agency:  National  Institute  of  Standards 
and  Technology,  Commerce. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  National  Institute  of 
Standards  and  Technology  (NIST) 
aimounces  its  intent  to  enhance  its 
library  of  mass  spectra.  The 
enhancement  will  both  expand  the 
coverage  of  chemical  substances  in  the 
library  of  mass  spectra  and  add  related 
reference  data,  including  retention 
indices  and  mass  spectra  generated  from 
ion  trap  and  mass  spectrometry/mass 
spectrometry  (MS/MS)  instruments. 
Interested  parties  are  invited  to  submit 
comments  to  the  address  below. 
DATES:  Comments  must  be  received  by 
October  15,  2002. 

ADDRESSES:  Comments  should  be  sent  to 
the  attention  of  Dr.  Stephen  Stein  at  the 
National  Institute  of  Standards  and 
Technology,  Mail  Stop  8380,  100 
Bureau  Drive,  Gaithersburg,  MD,  20899- 
8380. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Stephen  Stein  by  writing  to  the  above 
address  or  by  e-mail  at 
stephen.stein@nist.gov  or  by  telephone 
at  (301)  975-2444. 

SUPPLEMENTARY  INFORMATION:  As  part  of 
its  responsibilities  under  Title  15  U.S.C. 
290  to  collect,  evaluate  and  publish  high 
quality  Standard  Reference  Data  (SRD), 
NIST  creates  and  maintains  evaluated 
SRD  databases.  One  such  database  is  the 
Mass  Spectral  Library,  which  is  an 
evaluated  data  collection  containing 
electron  ionization  mass  spectra  for 
discrete  chemical  substances.  The 
database  is  primarily  used  to  aid  in  the 
identification  of  chemical  compounds 
by  providing  a  source  for  reference 
spectra  for  comparison  to  spectra 
acquired  by  commercial  instruments, 
especially  spectra  generated  by  gas 
chromatography/  mass  spectrometry 
(GC/MS).  For  each  spectrum,  auxiliarv- 
information  for  chemical  identification 
is  provided,  including  chemical  names. 
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formulas,  chemical  structures  and 
related  information.  It  is  proposed  to 
expand  this  collection  by  adding  both 
new  classical  electron  ionization  spectra 
as  well  as  related  reference  data, 
including  gas  chromatographic  retention 
indices  and  mass  spectra  acquired  by 
other  instrument  types.  The  addition  of 
spectra  of  relevant  compounds  and 
derivatives  will  increase  the  likelihood 
of  identifying  unknown  compounds,  or 
ruling  them  out,  in  a  chemical  analysis. 
The  addition  of  gas  chromatographic 
retention  indices  wiD  enable  the  more 
reliable  identification  of  compounds  by 
matching  retention  data  as  well  as 
spectral  data  acquired  in  a  GC/MS 
analysis.  The  addition  of  mass  spectra 
generated  by  other  instrument  classes, 
including  the  methods  of  MS/MS  and 
ion  trap  mass  spectrometry,  will 
broaden  the  scope  of  application  of  this 
library  to  other  analytical  methods  and 
substances.  The  net  result  of  these 
enhancements  will  be  to  increase  the 
reliability  and  utility  of  this  library  as 
an  aid  in  the  process  of  chemical 
identification.  We  invite  comments 
concerning  this  update. 

Dated:  September  3.  2002. 
Karen  H.  Brown,  i 

Deputy  Director. 

[FR  Doc.  02-23267  Filed  9-11-02;  8:45  am] 
aiLLlNC  CODE  3S10-13-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Notice  of  Invention  Available  for 
Licensing 

AGENCY:  National  Institute  of  Standards 

and  Technology,  Commerce. 

ACTION:  Notice  of  invention  available  for 

licensing. 

summary:  The  invention  listed  below  is 
owned  by  the  U.S.  Government,  as 
represented  by  the  Secretary  of 
Commerce.  The  invention  is  available 
for  licensing  in  accordance  with  35 
U.S.C.  207  and  37  CFR  part  404  to 
achieve  expeditious  commercialization 
of  results  of  federally  funded  reseeuch 
and  development. 
FOR  FURTHER  INFORMATION  CONTACT: 
Technical  and  licensing  information  on 
this  invention  may  be  obtained  by 
writing  to:  National  Institute  of 
Standards  and  Technology,  Office  of 
Technology  Partnerships,  Attn:  Mary 
Clague,  Building  820,  Room  213, 
Gaithersburg,  MD  20899.  Information  is 
also  available  via  telephone:  301-975- 
4188,  fax  301-869-2751,  or  e-mail: 
mary.clague@nist.gov.  Any  request  for 


information  should  include  the  NIST 
Docket  number  and  title  as  indicated 
below. 

SUPPLEMENTARY  INFORMATION:  The 

invention  available  for  licensing  is: 
Title:  Method  and  Apparatus  for 
Measuring  the  Temperature  of  a  Liquid 
Medium. 

Abstract:  A  method  and  apparatus  for 
measiuing  the  temperature  of  a  liquid 
medium  are  disclosed.  In  accordance 
with  the  present  invention,  a  liquid 
medium  containing  a  fluorescent  dye  is 
provided.  The  fluorescent  dye  is  chosen 
to  exhibit  a  first  fluorescence  intensity 
at  a  first  wavelength  and  a  second 
fluorescence  intensity  at  a  second 
wavelength,  wherein  the  temperature  of 
the  liquid  medium  may  be  determined 
in  accordance  with  a  predetermined 
temperature  function  of  the  first 
fluorescence  intensity  and  the  second 
fluorescence  intensity.  The  method  of 
the  invention  comprises  the  steps  of 
measuring  the  fluorescence  intensities 
at  the  first  and  second  wavelengths;  and 
determining  the  temperature  of  the 
liquid  medium  in  accordance  with  the 
predetermined  temperature  function. 
The  apparatus  comprises  means  for 
measuring  the  first  and  second 
fluorescence  intensities,  and  means  for 
determining  the  temperature  of  the 
liquid  medium  in  accordance  with  the 
predetermined  temperature  function. 
The  apparatus  preferably  is  a  confocal 
optical  measuring  device,  and 
preferably  is  capable  of  determining  a 
temperature  profile  within  the  liquid 
medium. 

Dated:  September  5.  2002. 
Karen  H.  Brown, 

Deputy  Director. 

IFR  Doc.  02-23268  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  3510-1 3-P 


DEPARTMENT  OF  COMMERCE 

National  Institute  of  Standards  and 
Technology 

Manufacturing  Extension  Partnership 
National  Advisory  Board 

agency:  National  Institute  of  Standards 

and  Technology,  Department  of 

Commerce. 

ACTION:  Notice  of  partially  closed 

meeting. 

SUMMARY:  Pursuant  to  the  Federal 
Advisory  Committee  Act,  5  U.S.C.  app. 
2 ,  notice  is  hereby  given  that  the 
Manufacturing  Extension  Partnership 
National  Advisory  Board  (MEPNAB), 
National  Institute  of  Standards  and 
Technology  (NIST),  will  meet 
Wednesday,  October  9,  2002,  from  8 


a.m.  to  3:30  p.m.  The  MEPNAB  is 
composed  of  nine  members  appointed 
by  the  Director  of  NIST  who  were 
selected  for  their  expertise  in  the  area  of 
industrial  extension  and  their  work  on 
behalf  of  smaller  manufacturers.  The 
Board  was  established  to  fill  a  need  for 
outside  input  on  MEP.  MEP  is  a  imique 
program  consisting  of  centers  in  all  50 
states  and  Puerto  Rico.  The  centers  have 
been  created  by  state,  federal,  and  local 
partnerships.  The  Board  works  closely 
with  MEP  to  provide  input  and  advice 
on  MEP's  programs,  plans,  and  policies. 
The  purpose  of  this  meeting  is  to  update 
the  board  on  the  latest  program 
developments  at  MEP  and  to  have  a 
panel  of  outside  experts  discuss  the 
"state  of  small  manufacturing"  and  how 
it  is  affected  by  the  economy,  the 
ciirrent  state  of  the  trade  deficit  and 
how  productivity  within  firms  is 
changing.  Discussions  scheduled  to 
begin  at  8  a.m.  and  to  end  at  9:15  a.m. 
and  to  begin  at  2:30  p.m.  and  to  end  at 
3:30  p.m.  on  October  9,  2002,  on 
persoimel  issues  and  proprietary  budget 
information  will  be  closed.  All  visitors 
to  the  National  Institute  of  Standards 
and  Technology  site  will  have  to  pre- 
register  to  be  admitted.  Anyone  wishing 
to  attend  this  meeting  must  register  48 
hours  in  advance  in  order  to  be 
admitted.  Please  submit  your  name, 
time  of  arrival,  email  address  and  phone 
number  to  Carolyn  Peters  no  later  than 
Monday,  October  7,  2002,  and  she  will 
provide  you  with  instructions  for 
admittance.  Ms.  Peter's  address  is 
carolyn.peters@nist.gov  and  her  phone 
number  is  301/975-5607. 
DATES:  The  meeting  will  convene 
October  9,  2002  at  8  a.m.  and  will 
adjourn  at  3:30  p.m.  on  October  9,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
the  Lecture  Room  A,  Administration 
Building,  at  NIST,  Gaithersbiirg, 
Maryland  20899.  Please  note  admittance 
instructions  under  SUMMARY  paragraph. 
FOR  FURTHER  INFORMATION  CONTACT: 
Linda  Acierto,  Senior  Policy  Advisor, 
Manufacturing  Extension  Partnership, 
National  Institute  of  Standards  and 
Technology,  Gaithersburg,  Maryland 
20899-4800,  telephone  number  (301) 
975-5033. 

SUPPLEMENTARY  INFORMATION:  The 
Assistant  Secretary  for  Administration, 
with  the  concurrence  of  the  General 
Counsel,  formally  determined  on 
January  3,  2002,  that  portions  of  the 
meeting  which  involve  discussion  of 
proposed  funding  of  the  MEP  may  be 
closed  in  accordance  with  5  U.S.C. 
552b(c)(9)(B),  because  that  portion  will 
divulge  matters  the  premature 
disclosiu«  of  which  would  be  likely  to 
significantly  frustrate  implementation  of 
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proposed  agency  actions;  and  that 
portions  of  the  meeting  which  involve 
discussion  of  the  staffing  of  positions  in 
MEP  may  be  closed  in  accordance  with 
5  U.S.C.  552b(c)(6),  because  divulging 
information  discussed  in  that  portion  of 
the  meeting  is  likely  to  reveal 
information  of  a  personal  natiire,  where 
disclosure  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Dated:  September  6.  2002. 
Karen  H.  Brown, 
Deputy  Director. 

(FR  Doc.  02-23269  Filed  9-11-02;  8:45  am) 
BILUNG  CODE  3S10-1»-P 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Announcament  of  Papartess  ELVIS 
(Electronic  Visa  Infonnation  Systam) 
Requirantent  and  of  Elimination  of 
Pfl^Mr  Visa  for  Textiles  and  Textile 
Products  Produced  or  Manufactured  in 
the  Republic  of  the  Phillpplnee 

September  6,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA) 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  eliminating 

the  paper  visa  requirement. 

EFFECTIVE  DATE:  September  IS,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Anna  Flaaten,  International  Trade 
Specialist,  Office  of  Textiles  and 
Apparel,  U.S.  Department  of  Commerce, 
(202)  482-3400. 
SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972,  as 
amended. 

Pursuant  to  a  textile  visa  arrangement 
between  the  Governments  of  the  United 
States  and  the  Republic  of  the 
Philippines  (Philippines),  certain 
textiles  and  textile  products  exported 
from  the  Philippines  must  be 
accompanied  by  a  visa  issued  by  the 
Philippines  in  order  to  be  imported  into 
the  United  States.  See  44  FR  68005 
(November  28, 1979).  The  Electronic 
Visa  Information  System  (ELVIS)  allows 
certain  foreign  governments  to 
electronically  transfer  textile  and  textile 
product  shipment  information  to  the 
U.S.  Customs  Service  and  thereby  issue 
a  visa  electronically.  On  August  18, 
1997  (62  FR  43993),  CITA  announced 
that  the  Philippines  would  begin  an 
ELVIS  test  implementation  phase  using 
both  paper  and  electronic  visas.  On 


August  17,  2001,  the  Chairman  of  CITA 
requested  public  comment  regarding 
elimination  of  the  paper  visa 
requirement  for  the  Philippines  and 
utilization  of  the  ELVIS  system 
exclusively.  (66  FR  43227) 

On  May  21,  2002,  the  Governments  of 
the  United  States  and  the  Philippines 
signed  an  ELVIS  Arrangement.  Under 
this  Arrangement,  a  paper  visa  is  no 
longer  required,  as  an  electronic 
transmission  certifies  the  coimtry  of 
origin  and  authorizes  the  shipment  to  be 
charged  against  any  applicable  quota. 

In  the  letter  published  below,  the 
Chairman  of  CITA  directs  the 
Commissioner  of  Customs  to  eliminate 
the  paper  visa  requirement  for  textiles 
and  textile  products,  produced  or 
manufactured  in  the  Philippines  and 
exported  on  or  after  September  15,  2002. 
Each  shipment  of  textiles  and  textile 
products,  as  defined  in  the 
Arrangement,  must  be  accompanied  by 
an  ELVIS  transmission  issued  by  the 
Philippines  for  products  exported  on  or 
after  September  15,  2002. 

Interested  persons  are  advised  to  take 
all  necessary  steps  to  ensure  that  textile 
products  that  are  entered  into  the 
United  States  for  consumption,  or 
withdrawn  from  warehouse  for 
consimiption,  will  meet  the  visa 
requirements  set  forth  in  the  letter 
published  below  to  the  Commissioner  of 
Customs. 

Williun  |.  Dulka, 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  6,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  21, 1979,  as 
amended,  by  the  Chairman,  Committee  for 
the  Implementation  of  Textile  Agreements, 
that  directed  you  to  prohibit  entry  of  certain 
cotton,  wool  and  man-made  fiber  textile 
products,  produced  or  manufactured  in  the 
Philippines  for  which  the  Government  of  the 
Republic  of  the  Philippines  (Philippines)  has 
not  issued  an  appropriate  exp>ort  visa. 

Under  the  terms  of  section  204  of  the 
Agricultural  Act  of  1956,  as  amended  (7 
U.S.C.  1854),  Executive  Order  11651  of 
March  3, 1972,  as  amended,  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing 
(ATC);  and  pursuant  to  the  Electronic  Visa 
Infonnation  System  (ELVIS)  Arrangement 
dated  May  21,  2(X}2  between  the 
Governments  of  the  United  States  and  the 
Republic  of  the  Philippines,  you  are  directed 
to  prohibit,  effective  on  September  15,  2002, 
entry  into  the  Customs  territory  of  the  United 
States  (i.e.,  the  50  states,  the  District  of 
Columbia  and  the  Commonwealth  of  Puerto 


Rico)  for  consumption  and  withdrawal  from 
warehouse  for  consumption  of  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products  in 
Categories  200-239.  300-369,  400-469,  600- 
670,  and  800-899.  including  part  categories 
and  merged  categories,  and  which  are  not 
eligible  for  the  exemptions  noted  below, 
produced  or  manufactured  in  the  Philippines 
and  exported  on  or  after  September  15.  2002 
for  which  the  Philippines  has  not  transmitted 
an  appropriate  ELVIS  transmission  fully 
described  below.  Further,  you  are  directed, 
effective  on  September  15.  2002,  no  longer  to 
require  a  paper  visa  for  the  entry  of 
shipments  of  textiles  and  textile  products, 
produced  or  manufactured  in  the  Philippines 
and  exported  to  the  United  Stales  on  or  after 
September  15,  2002. 

A.  Each  ELVIS  transmission  must  include 
the  following  information: 

i.  The  visa  number.  The  visa  number  must 
be  in  the  standard  nine  digit  letter  format, 
beginning  with  one  numeric  digit  for  the  last 
digit  of  the  year  of  export,  followed  by  the 
two  character  alpha  country  code  specified 
by  the  International  Organization  for 
Standardization  (ISO)  (the  code  for  the 
Republic  of  the  Philippines  is  "PH"),  and  a 
six  digit  numerical  serial  number  identif\'ing 
the  shipment;  e.g..  1PH123456. 

ii.  The  date  of  issuance.  The  date  of 
issuance  must  be  the  day,  month  and  year  on 
which  the  visa  was  issued. 

iii.  The  correct  category(s).  part  category(s). 
merged  category(s),  quantity(s)  and  unit(s)  of 
quantity  are  provided  for  in  the  U.S. 
Department  of  Commerce  correlation  and  in 
the  Harmonized  Tariff  Schedules  of  the 
United  States  (HTS),  e.g.,  "Cat.  340-510DZ". 
Annex  A  lists  all  the  part-category  and 
merged  category  visas  required  for  entry 
Products  covered  by  merged  category  quotas 
must  be  accompanied  by  either  a  merged 
category  transmission  or  the  correct  category 
corresponding  to  the  actual  shipment,  (e.g., 
quota  category  333/334  may  be  transmitted  in 
"category  333/334"  or  if  the  shipment 
consists  solely  of  category  333  merchandise, 
the  shipment  may  be  accompanied  by  a 
transmission  in  "category  333  '  but  not  as 
"category  334").  Quantities  must  be  slated  in 
whole  numbers.  Decimals  or  fractions  will 
not  be  accepted. 

iv.  The  manufacturer  identification  number 
(MID).  The  MID  must  begin  with  PH." 
followed  by  the  first  three  characters  from 
each  of  the  first  two  words  of  the  name  of  the 
manufacturer,  followed  by  the  largest  number 
on  the  address  line  up  to  the  first  four  digits, 
followed  by  the  first  three  letters  from  the 
city  name  where  the  manufacturer  is  located. 

B.  Entry  of  a  shipment  shall  not  be 
permitted: 

i.  if  an  ELVIS  transmission  has  not  been 
received  for  the  shipment  from  the 
Philippines; 

ii.  if  the  ELVIS  transmission  for  that 
shipment  is  missing  any  of  the  following: 

a.  visa  number 

b.  category,  part  category  or  merged 
category. 

c.  quantity. 

d.  unit  of  measure, 

e.  date  of  issuance,  or 

f.  MID: 
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iii.  if  the  ELVIS  transmission  for  the 
shipment  does  not  match  the  information 
supplied  by  the  importer  or  by  its 
representatives  regarding: 

a.  visa  number 

b.  category,  part  category,  or  merged 
category,  or 

c.  unit  of  measure; 

iv.  if  the  quantity  being  entered  is  greater 
than  the  quantity  in  the  transmission. 

V.  if  the  visa  number  has  previously  been 
used  (except  in  the  case  of  a  split  shipment) 
or  canceled,  except  when  an  entry  has 
already  been  made  using  the  visa  number. 

C.  A  new,  correct  EL\^S  transmission  from 
the  Philippines  is  required  before  a  shipment 
that  has  been  denied  entry  for  one  of  the 
circumstances  mentioned  above  will  be 
released. 

D.  Visa  waivers  will  only  be  considered  if 
the  shipment  quaiiRes  as  a  one-time  special 
purpose  shipment  that  is  not  part  of  an 
ongoing  commercial  enterprise.  A  visa 
waiver  may  be  issued  by  the  Department  of 
Commerce  at  the  request  of  the  Philippine 
Embassy  in  Washington,  D.C.  for  the 
Philippines.  A  visa  waiver  only  waives  the 
requirement  to  present  an  ELVIS 
transmission  at  entry  and  does  not  waive  any 
quota  requirements. 

E.  In  the  event  of  a  systems  failure, 
shipments  will  not  be  released  for  twenty- 
four  hours  or  one  calendar  day.  If  system 
failure  exceeds  twenty-four  hours  or  one 
calendar  day,  for  the  remaining  period  of  the 
system  failure  the  U.S.  Customs  Service  will 
release  shipments  on  the  basis  of  the  visa 
data  provided  by  the  Philippines. 

Exempt  Certification  Requirements: 

A.  Shipments  of  the  Philippine  textile 
products  listed  below  will  be  exempt  from 
the  levels  of  restraint  (quotas)  and  ELVIS 
transmission  requirements  if  they  are 
certified,  prior  to  exportation,  by  the 
Philippines  as  handmade  or  handicraft 
products  as  described  below  by  the  placing 
of  an  original  rectangular-shaped  stamped 
marking  in  blue  ink  on  the  front  of  the 
original  commercial  invoice.  Exempt 
certification  affixed  to  duplicate  copies  of  the 
invoice  shall  not  be  accepted.  The  shipment 
must  be  accompanied  by  the  original  copy  of 
the  invoice  with  the  original  exempt 
certification  for  entry  into  the  United  States. 
The  following  products  may  be  so  certified: 

1.  Handmade  articles  and  garments  of 
handwoven  and  handloomed  fabric:  all  items 
must  be  cut,  sewn,  or  otherwise  fabricated  by 
hand  in  order  to  qualify  for  this  exemption. 
They  may  not  include  machine  stitching. 

2.  Traditional  folklore  handicraft  products: 
"Philippine  items"  defined  as  items  that  are 
traditional  Philippine  products,  cut,  sewn  or 
otherwise  fabricated  by  hand  in  cottage  units 
of  the  cottage  industry  and  may  not  include 
machine  stitching,  including: 

i.  Batik  and  Hablon  Fabrics  -  Handwoven 
by  the  cottage  industry 

ii.  Banaue  Cloth  -  Cotton  handloom  fabric 
in  multi-colors 

iii.  Other  handwoven  and  handloom 
fabrics  of  the  cottage  industry  iv.  Articles  and 
garments  made  by  hand  from  handwoven 
and  handloomed  fabrics 

B.  Requirements  for  exempt  certification 
stamp:  Each  exempt  certification  stamp  must 
include  the  following  information: 


1 .  Date  of  issuance 

2.  Signature  of  issuing  official;  and 

3.  The  basis  for  the  exemption  must  be 
noted  as: 

i.  Handwoven  fabric  of  handloomed  fabric 

(whichever  is  appropriate) 
ii.  Handmade  textile  products,  or 
iii.  The  name  of  the  particular  traditional 

folklore  handicraft  product  (Philippines 

items)  as  defined  above. 

C.  Should  a  shipment  be  exported  from  the 
Philippines  without  an  exempt  certification 
issued  prior  to  the  date  of  exportation,  or 
should  the  certification  be  incorrectly 
certified  (i.e.,  the  date  of  issuance,  signature 
or  basis  for  the  exemption  is  missing, 
incorrect  or  illegible,  or  has  been  crossed  out 
or  altered  in  any  way),  then  the  exempt 
certification  will  not  be  accepted  and  entry 
shall  not  be  permitted  unless  a  visa  waiver 

is  obtained. 

D.  If  the  exempt  certification  does  not  meet 
these  requirements,  a  visa  waiver  must  be 
obtained  prior  to  release  of  any  portion  of  the 
shipment.  An  exempt  certification  may  not 
be  issued  after  the  exportation  of  the 
shipment  from  the  Philippines.  The 
shipment  will  be  charged  to  the  appropriate 
quota  level. 

Other  Provisions: 

A.  The  date  of  export  is  the  actual  date  the 
merchandise  finally  leaves  the  Philippines. 
For  merchandise  exported  by  carrier,  this  is 
the  day  on  which  the  carrier  last  departs  the 
Philippines. 

B.  Textile  product  integrated  into  the 
General  Agreement  on  Tariffs  and  Trade  1994 
by  the  United  States  in  accordance  with  the 
WTO  Agreement  on  Textiles  and  Clothing  do 
not  require  a  transmission. 

C.  Merchandise  imported  for  personal  use 
of  the  importer  and  not  for  resale,  regardless 
of  value,  and  properly  marked  commercial 
sample  shipments  valued  at  $800  dollars  or 
less  do  not  require  a  transmission  or  exempt 
certification  for  entry  and  shall  not  be 
charged  to  agreements  levels. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1).  This  letter  will  be  published 
in  the  Federal  Register. 

Sincerely, 
William  J.  Dulka. 

Acting  Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 

ANNEX  A 

The  following  is  a  list  of  merged 
categories  visas: 

331/631 
333/334 
338/339 
340/640 
341/641 
342/642 
347/348 
351/651 
352/652 
359-C/659-C 


The  FOLLOWING  IS  A  LIST  OF  MERGED 

CATEGORIES  VISAS:— Continued 

359-0/659-0 

445/446 

638/639 

645/646 

647/648 

The  FOLLOWING  IS  A  LIST  OF  PART- 
CATEGORY  VISAS: 

359-C 

359-0  (other  than  35&-C) 

369-S 

369-0  (Other  than  369-S) 

659-C 

659-H 

659-0  (other  than  659-C,  659-H) 

669-P 

669-0  (other  than  669-P) 

670-L 

670  O  (other  than  670-L) 


[FR  Doc.  02-23149  Filed  9-11-02;  8:45  am] 
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CORPORATION  FOR  NATIONAL  AND 
COMMUNITY  SERVICE 

Information  CoHactlon;  Submission  for 
0MB  Rsvievir;  Common!  Rsquost 

agency:  Corporation  for  National  and 
Community  Service. 
action:  Notice. 

SUyMARY:  The  Corporation  for  National 
and  Community  Service  (hereinafter  the 
"Corporation")  has  submitted  a  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995,  Public  Law  104- 
13,  (44  U.S.C.  Chapter  35).  Copies  of 
this  ICR,  with  applicable  supporting 
documentation,  may  be  obtained  by 
calling  the  Corporation  for  National  and 
Community  Service,  William  L. 
Hudson,  at  (202)  60&-5000,  extension 
265,  (WHudson@cns.gov);  T.D.D.  at 
(202)  565-2799  between  the  hours  of  9 
a.m.  and  4  p.m.  Eastern  Standard  Time, 
Monday  through  Friday. 

Comments  should  be  sent  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Attn:  Ms.  Brenda  Aguilar,  OMB 
Desk  Officer  for  the  Corporation  for 
National  and  Community  Service,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503,  (202) 
395-7316,  within  30  days  from  the  date 
of  publication  in  this  Federal  Register. 
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The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  Corporation,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
Corporation's  estimate  of  the  burden  of 
the  proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assimiptions  used; 

•  Propose  ways  to  enhance  the 
quality,  utility  and  clarity  of  the 
information  to  be  collected;  and 

•  Propose  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

Description 

In  his  State  of  the  Union  address. 
President  Bush  called  on  all  Americans 
to  perform  some  form  of  service  to  the 
nation  for  the  equivalent  of  two  years  of 
their  life.  Americans  serve  their  country 
in  extraordinary  and  countless  ways. 
Most  of  our  Nation's  civic  work  is  being 
done  without  the  aid  of  the  Federal 
Government,  but  we  believe  the  Federal 
Government  can  work  to  enhance  the 
opportunities  for  Americans  to  serve 
their  neighbors  and  their  Nation.  The 
Administration  proposes  to  create  and 
expand  activities  that  will  enhance 
homeland  seciuity,  provide  additional 
commimity-based  service  and  volunteer 
opportimities,  and  assist  people  aroimd 
the  world.  In  January,  the  President 
announced  the  creation  of  the  USA 
Freedom  Corps  which  has  three  major 
components:  A  newly  created  Citizen 
Corps  to  engage  citizens  in  homeland 
security;  an  improved  and  enhanced 
AmeriCorps  and  Senior  Corps,  programs 
of  the  Corporation;  and  a  strengthened 
Peace  Corps. 

Because  of  President  Bush's 
announcement  on  March  12.  2002, 
which  informed  the  public  of  the 
availability  of  this  record  of  service,  the 
Corporation,  on  March  6,  2002, 
submitted  a  request  for  emergency 
processing  and  approval  by  OMB  of  this 
record  of  service  because  it  could  not 
reasonably  comply  with  the  normal 
clearance  procedures  under  the 
Paperwork  Reduction  Act.  OMB 
approved  this  request  on  March  12, 
2002,  for  a  period  of  six  months  to 
expire  on  September  30,  2002,  and 
assigned  Control  Number  3045-0077  to 
this  information  collection  activity.  The 


link  to  this  record  of  service,  which  is 
now  available  for  use,  and  which  serves 
as  a  means  for  the  public  to  record  their 
record  of  service  may  be  found  on  the 
following  Internet  address:  http:// 
www.usafreedomcorps.gov.  Use  of  this 
tracking  tool  is  100  percent  electronic  in 
that  users  will  establish  a  user  ID  and 
password  that  automatically  creates  a 
"record  of  service"  account  which  is 
only  accessible  to  that  particular  user. 
This  record  of  service  account  can  be 
updated  only  by  the  user  who 
established  the  account.  In  addition, 
those  users  who  create  a  record  of 
service  account  can,  by  checking 
various  blocks,  elect  to  receive 
information  about  USA  Freedom  Corps 
and  other  national  and  community 
service  volunteer  activities. 

Type  of  Review:  Renewal. 

Agency:  Corporation  for  National  and 
Community  Service. 

Title:  Volunteer  Service  Hour 
Tracking  Tool. 

0^fB  Number:  3045-0077. 

Agency  Number:  None. 

A^ected  Public:  Citizens  of  the  United 
States. 

Total  Respondents:  10,000. 

Frequency:  On  occasion. 

Average  Time  Per  Response:  3 
minutes. 

Estimated  Total  Burden  Hours:  500 
hours. 

Total  Burden  Cost  (capital/startup): 
None. 

Total  Burden  Cost  (operating/ 
maintenance):  None. 

Dated:  September  6,  2002. 
Christine  Benero, 

Director  of  Public  Affairs  and  Public  Liaison. 
(FR  Doc.  02-23143  Filed  9-11-02:  8:45  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

Performance  Review  Boards  List  of 
2002  Members 

Below  is  a  list  of  individuals  who  are 
eligible  to  serve  on  the  Performance 
Review  Boards  for  the  Department  of  the 
Air  Force  in  accordance  with  the  Air 
Force  Senior  Executive  Appraisal  and 
Awards  System. 

Air  Force  Materiel  Command 

Ms.  Christine  M.  Anderson 
Lt  Gen  Charles  Coolidge 
Mr.  Edward  Koenig 
Maj  Gen  Mike  Mushala 
Mr.  Harry  E.  Schulte 

Secretariat 

Ms.  Frances  A.  Duntz 


Mr.  David  Hamilton 
Mr.  James  D.  Marlowe 
Ms.  Susan  A.  O'Neal 
Mr.  Kenneth  I.  Percell 
Mr.  Harlan  G.  Wilder 

Air  Staff  and  "Others" 

Mr.  W.  Kipling  At  Lee.  Jr. 
Mr.  Edward  C.  Koenig 
Mr.  Terry  R.  Little 
Mr.  Jon  S.  Ogg 
Mr.  Ronald  L.  Orr 
Mr.  Earl  J.  Scott 
Ms.  Debra  K.  Walker 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer 
|FR  Doc.  02-23245  Filed  9-1 1-02:  8:4S  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  U.S.  Naval  Academy 
Board  of  Visitors 

agency:  Department  of  the  Nav>',  DOD. 
ACTION:  Notice  of  partially  closed 
meeting. 

SUMMARY:  The  U.S.  Naval  Academy 
Board  of  Visitors  will  meet  to  make  such 
inquiry  as  the  Board  shall  deem 
necessary  into  the  state  of  morale  and 
discipline,  the  curriculum,  instruction, 
physical  equipment,  fiscal  affairs,  and 
academic  methods  of  the  Naval 
Academy.  During  this  meeting  inquiries 
will  relate  to  the  internal  personnel 
rules  and  practices  of  the  Academy,  may 
involve  on-going  criminal 
investigations,  and  include  discussions 
of  personal  information  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy.  The  executive  session  of  this 
meeting  will  be  closed  to  the  public. 
DATES:  The  meeting  will  be  held  on 
Friday,  September  20,  2002  from  9  a.m. 
to  11:45  a.m.  The  closed  Executive 
Session  will  be  from  11:45  a.m.  to  12  30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  in 
Room  SD-628  of  the  Dirksen  Senate 
Office  Building,  Washington.  DC. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Domenick 
Micillo,  Executive  Secretary  to  the 
Board  of  Visitors.  Office  of  the 
Superintendent,  U.S.  Naval  Academy. 
Annapolis.  MD  21402-5000,  (410)  293- 
1503. 

SUPPLEMENTARY  INFORMATION:  This 
notice  of  partially  closed  meeting  is 
provided  per  the  Federal  Advisory 
Committee  Act  {5  U.S.C.  App.  2).  The 
executive  session  of  the  meeting  will 
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consist  of  discussions  of  information, 
which  pertain  to  the  conduct  of  various 
midshipmen  at  the  Naval  Academy  and 
internal  Board  of  Visitors  matters. 
Discussion  of  such  information  cannot 
be  adequately  segregated  from  other 
topics,  which  precludes  opening  the 
executive  session  of  this  meeting  to  the 
public.  In  accordance  with  5  U.S.C. 
App.  2,  section  10(d),  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  special  committee  meeting  shall  be 
partially  closed  to  the  public  because 
they  will  be  concerned  with  matters  as 
outlined  in  section  552(b)(2),  (5),  (6),  (7), 
and  (9)  of  title  5,  United  States  Code. 

Dated:  September  9,  2002. 
R.E.  Vincent  II, 

Lieutenant  Commander.  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

[FR  Doc.  02-23338  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  3810-FF-P 


DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Sunshine  Act  Meeting 

Pursuant  to  the  provisions  of  the 
"Government  in  the  Sunshine  Act"  (5 
U.S.C.  552b),  notice  is  hereby  given  of 
the  Defense  Nuclear  Facilities  Safety 
Board's  (Board)  meeting  described 
below.  The  Board  will  also  conduct  a 
public  hearing  pursuant  to  42  U.S.C. 
2286b  and  invites  any  interested 
persons  or  groups  to  present  any 
comments,  technical  information,  or 
data  concerning  safety  issues  related  to 
defense  nuclear  activities  at  Lawrence 
Livermore  National  Laboratory  (LLNL). 
Time  and  Date  of  Meeting:  9-12  a.m., 
September  26,  2002. 
Place:  Shrine  Event  Center,  1 70 
Lindbergh  Avenue,  Livermore,  CA 
94551. 

Status:  Open.  While  the  Government  in 
the  Sunshine  Act  does  not  require  that 
the  scheduled  discussion  be  conducted 
in  a  meeting,  the  Board  has  determined 
that  an  open  meeting  in  this  specific 
case  furthers  the  public  interests 
underlying  both  the  Sunshine  Act  and 
the  Board's  enabling  legislation. 
Matters  To  Be  Considered:  The  Board's 
meeting  will  examine  the  status  of 
defense  nuclear  activities  at  Lawrence 
Livermore  National  Laboratory  (LLNL). 
The  meeting  will  first  focus  on  LLNL's 
implementation  of  DNFSB 
Recommendation  2000-2,  Configuration 
Management,  Vital  Safety  Systems. 
Next,  the  meeting  will  review  LLNL's 
implementation  of  DNFSB 
Recommendation  94-1 ,  Improved 
Schedule  for  Remediation  in  the 


Defense  Nuclear  Facilities  Complex,  and 
DNFSB  Reconmiendation  2000-1, 
Prioritization  for  Stabilizing  Nuclear 
Materials.  Disposition  of  inactive 
nuclear  material  will  be  included  in  this 
discussion.  Additionally,  the  meeting 
will  examine  Laboratory  support  for 
nuclear  explosive  operations  at  the 
Pantex  Plant. 

The  Board's  meeting  will  provide  an 
opportunity  for  members  of  the  public, 
DOE,  and  its  contractor  employees  or 
their  representatives  to  comment  on  or 
provide  information  directly  to  the 
Board  regarding  matters  affecting  health 
and  safety  at  Lav4rrence  Livermore 
National  Laboratory,  including,  but  not 
limited  to,  those  subject  areas  and 
facilities  the  Board  will  review  duriiig 
this  visit. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Kenneth  M.  Pusateri,  General  Manager, 
Defense  Nuclear  Facilities  Safety  Board, 
625  Indiana  Avenue,  NW..  Suite  700, 
Washington,  DC  20004-2901,  (800)  788- 
4016.  This  is  a  toll-free  number. 

SUPPLEMENTARY  INFORMATION:  Requests 
to  speak  at  the  meeting  may  be 
submitted  in  writing  or  by  telephone. 
Commentators  should  describe  the 
nature  and  scope  of  their  oral 
presentations.  Those  who  contact  the 
Board  prior  to  close  of  business  on 
September  25,  2002,  will  be  scheduled 
for  time  slots,  beginning  at 
approximately  10  a.m.  The  Board  will 
post  a  schedule  for  those  speakers  who 
have  contacted  the  Board  before  the 
hearing.  The  posting  will  be  made  at  the 
entrance  to  the  Shrine  Event  Center  at 
the  start  of  the  9  a.m.  meeting. 

Anyone  who  wishes  to  comment  or 
provide  technical  information  or  data 
may  do  so  in  writing,  either  in  lieu  of, 
or  in  addition  to,  making  an  oral 
presentation.  The  Board  Members  may 
question  presenters  to  the  extent 
deemed  appropriate.  Documents  will  be 
accepted  at  the  meeting  or  may  be  sent 
to  the  Defense  Nuclear  Facilities  Safety 
Board's  Washington,  DC  office.  The 
Board  will  hold  the  record  open  until 
October  26,  2002,  for  the  receipt  of 
additional  materials. 

The  Board  reserves  the  right  to  further 
schedule  and  otherwise  regulate  the 
course  of  the  meeting,  to  recess, 
reconvene,  postpone  or  adjourn  the 
meeting,  conduct  further  reviews,  and 
other\  ise  exercise  its  power  under  the 
Atomic  Energy  Act  of  1954,  as  amended. 

Dated:  September  9,  2002. 
John  T.  Conway, 
Chairman. 

[FR  Doc.  02-23295  Filed  9-9-02;  5:09  pm] 
BILUNG  CODE  3670-01-P 


DEPARTMENT  OF  EDUCATION 

National  Assessment  Governing 
Board;  Meeting 

AGENCY:  National  Assessment 
Governing  Board;  Education. 
ACTION:  Notice  of  open  meeting  and 
partially  closed  meetings. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  National 
Assessment  Governing  Board.  This 
notice  also  describes  die  functions  of 
the  Board.  Notice  of  this  meeting  is 
required  imder  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act.  This 
document  is  intended  to  notify  the 
general  public  of  their  opportunity  to 
attend.  Individuals  who  will  need 
accommodations  for  a  disability  in  order 
to  attend  the  meeting  (j.e.  interpreting 
services,  assistive  listening  devices, 
materials  in  alternative  format)  should 
notify  Munira  Mwedimu  at  202-357- 
6938  or  at  Munira.Mwalimu@ed.gov  no 
later  than  September  12,  2002.  We  will 
attempt  to  meet  requests  after  this  date, 
but  cannot  guarantee  availability  of  the 
requested  accommodation.  The  meeting 
site  is  accessible  to  individuals  with 
disabilities. 

DATES:  September  13,  2002. 

Times:  8:30  a.m.-4  p.m. 

September  13:  Full  Board  Meeting: 
Closed  Session  8:30  a.m.-3:30  p.m.;  Full 
Board  Open  Meeting,  3:30  p.m.-4  p.m. 

Location:  The  Ritz  Carlton  Pentagon 
City,  1250  Hayes  Street,  Arlington, 
Virginia  20002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Munira  Mwalimu,  Operations  Officer, 
National  Assessment  Governing  Board, 
800  North  Capitol  Street,  NW.,  Suite 
825,  Washington,  DC  20002^233, 
Telephone:  (202)  357-6938. 

SUPPLEMENTARY  INFORMATION:  The 
National  Assessment  Governing  Board 
is  established  under  section  412  of  the 
National  Education  Statistics  Act  of 
1994  (Title  IV  of  the  Improving 
America's  Schools  Act  of  1994,  as 
amended  by  the  No  Child  Left  Behind 
Act  of  2001  (Pub.  L.  107-110). 

The  Board  is  established  to  formulate 
policy  guidelines  for  the  National 
Assessment  of  Educational  Progress 
(NAEP).  The  Board's  responsibilities 
include  selecting  subject  areas  to  be 
assessed,  developing  assessment 
objectives,  developing  appropriate 
student  achievement  levels  for  each 
grade  and  subject  tested,  developing 
guidelines  for  reporting  and 
disseminating  results,  and  developing 
standards  and  procedures  for  interstate 
and  national  comparisons. 
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The  full  Board  will  meet  in  closed 
session  on  September  13,  2002  from 
8:30  a.m.  to  3:30  p.m.  to  interview 
candidates  for  the  Executive  Director 
position.  This^  discussion  pertains  solely 
to  internal  personnel  rules  and  practices 
of  an  agency  and  will  disclose 
information  of  a  personal  nature  where 
disclosure  would  constitute  an 
unwarranted  invasion  of  personal 
privacy.  As  such,  the  discussions  are 
protected  by  exemptions  (2)  and  (6)  of 
section  552b(c)  of  Title  5  U.S.C. 

The  full  Board  will  meet  in  open 
session  on  September  13,  2002  from 
3:30  p.m.  to  4:30  p.m.  to  take  action  on 
personnel  matters  related  to  the 
Executive  Director  search.  The  meeting 
is  scheduled  to  adjourn  at  4:30  p.m. 

Siunmaries  of  the  activities  of  the 
closed  sessions  and  related  matters, 
which  are  informative  to  the  public  and 
consistent  with  the  policy  of  section  5 
U.S.C.  552b(c),  will  be  available  to  the 
public  within  14  days  of  the  meeting. 
Records  are  kept  of  all  Board 
proceedings  and  are  available  for  public 
inspection  at  the  U.S.  Department  of 
Education,  National  Assessment 
Governing  Board,  Suite  #825,  800  North 
Capitol  Street,  NW.,  Washington,  DC, 
from  9  a.m.  to  5  p.m.  Eastern  Standard 
Time. 

Dated:  September  9,  2002. 
Roy  Truby, 

Executive  Director,  National  Assessment 
Governing  Board. 
[FR  Doc.  02-23203  Filed  9-11-02;  8:45  am] 

BILLING  CODE  4000-01-M 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-527-000] 

ANR  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
ANR  Pipeline  Company  (ANR)  tendered 
for  filing,  as  part  of  its  FERC  Gas  Tariff. 
Second  Revised  Volume  No.  1 ,  Fifty- 
Third  Revised  Sheet  No.  8,  Fifty-Third 
Revised  Sheet  No.  9,  Fifty-Second 
Revised  Sheet  No.  13,  and  Sixty-Fourth 
Revised  Sheet  No.  18,  proposed  to 
become  effective  September  1,  2002: 

ANR  states  that  the  above-referenced 
tariff  sheets  are  being  filed  to  implement 
recovery  of  approximately  $2.4  million 
of  above-market  costs  that  are  associated 
with  its  obligations  to  Dakota 
Gasification  Company  (Dakota).  ANR 
proposes  a  reservation  surcharge 
applicable  to  its  Part  284  firm 


transportation  customers  to  collect 
ninety  percent  (90%)  of  the  Dakota 
costs,  and  an  adjustment  to  the 
maximum  base  tariff  rates  of  Rate 
Schedule  ITS  and  overrun  rates 
applicable  to  Rate  Schedule  FTS-2,  so 
as  to  recover  the  remaining  ten  percent 
(10%).  ANR  advises  that  the  proposed 
changes  would  decrease  current 
quarterly  Above-Market  Dakota  Cost 
recoveries  from  $2,872,498  to 
$2,382,158. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23229  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-51 7-000] 

Blacic  IMariln  Pipeline  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  6.  2002. 

Take  notice  that  on  August  30.  2002. 
Black  Marlin  Pipeline  Company  (BMPC) 
tendered  for  filing  in  its  FERC  Gas  Tariff 
First  Revised  Volume  No.  1,  Eleventh 


Revised  Sheet  No.  4.  to  become  effective 
October  1,  2002. 

BMPC  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase  in 
the  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
BMPC's  rates.  Pursuant  to  Order  No. 
472,  the  Commission  has  assessed 
BMPC  its  ACA  unit  Rate  of  $.0022/ 
MMBtu.  effective  October  1,  2002. 

BMPC  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulator)'  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.21 1  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
H'ww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-FiUng"  link. 

Magaiie  R.  Salas,  « 

Secretary. 

IFRDoc.  02-23218  Filed  9-11-02:8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-52S-000] 

Colorado  interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Filing 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Colorado  Interstate  Gas  Company  (CIG) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  First  Revised  Volume  No.  1 , 
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the  following  tariff  sheet  to  become 
effective  October  1,  2002: 

Twenty-Fifth  Revised  Sheet  No.  11 A 

CIG  states  the  tariff  sheet  is  being  filed 
to  revise  the  Fuel  Reimbursement 
Percentages  applicable  to  Lost, 
Unaccounted-For  and  Other  Fuel  Gas, 
Transportation  Fuel  Gas,  and  Storage 
Fuel  Gas.  The  tendered  tariff  sheet  is 
proposed  to  become  effective  October  1 , 
2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23214  Filed  »-ll-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doctot  No.  RP02-526-000] 

Qpkjmbia  Gas  Transmission 
Corporation;  Notice  of  Proposed 
Ctuinges  in  FERC  Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Columbia  Gas  Transmission  Corporation 
(Columbia)  tendered  for  fiUng  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1.  Fifty-eighth  Revised 


Sheet  No.  25,  Fifty-eighth  Revised  Sheet 
No.  26,  Fifty-eighth  Revised  Sheet  No. 
27,  and  Fifty-first  Revised  Sheet  No.  28, 
bearing  a  proposed  effective  date  of 
October  1,  2002. 

Columbia  states  that  the  purpose  of 
this  filing  is  to  reflect  the  new  Annual 
Charge  Adjustment  (ACA)  surcharge  to 
be  applied  to  rates  commencing  October 
1,  2002,  of  $0.0022  per  Dth. 

Columbia  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-23221  Filed  9-11-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-522-000] 

Columbia  Gulf  Transmission 
Company;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Columbia  Gulf  Transmission  Company 
(Columbia  Gulf)  tendered  for  filing  as 


part  of  its  FERC  Gas  Tariff,  Second 
Revised  Volume  No.  1,  Thirtieth 
Revised  Sheet  No.  18,  Twentieth 
Revised  Sheet  No.  18A,  and  Thirty-first 
Revised  Sheet  No.  19,  bearing  a 
proposed  effective  date  of  October  1 , 
2002. 

Columbia  Gulf  states  that  the  purpose 
of  this  filing  is  to  reflect  the  new  Annual 
Charge  Adjustment  (ACA)  surcharge  to 
be  applied  to  rates  commencing  October 
1,  2002,  of  $0.0022  per  Dth. 

Columbia  Gulf  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-23212  Filed  9-1 1-02;  8:45  am] 
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OEPARTMENT  OF  ENERGY 

FMtoral  Energy  Regulatory 
Commission 

[DoekM  No  RP02-524-000] 

Cove  Point  LUG  UmMed  Partnerslilp: 
Notice  of  Annual  Charge  Adluslment 
and  TARIFF  FVing 

September  6,  2002. 

Take  noftice  that  on  August  30,  2002 
Cove  Point  LNG  Limited  Partnership 
(Cove  Point)  tendered  lot  filing  as  part 
of  its  FERC  Gas  Tariff.  Second  Revised 
Volume  No.  1  certain  tariff  sheets  listed 
on  Appendix  A  to  the  filing,  to  be 
effBCtive  October  1,  2002. 

Cove  Point  states  that  the  purpose  of 
the  instant  filing  is  to  reflect  an  increase 
in  the  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
Cove  Points  rates.-  Pursuant  to  Order  No. 
472,  the  Commission  has  assessed  Cove 
Point  its  ACA  unit  Rate  of  $.0022/dt, 
efiiective  October  1,  2002. 

Cove  Point  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
wiUi  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wwwferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web  . 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23228  Filed  9-11-02;  8:45  am) 

BILLJNG  CODE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockat  No.  RPO2-^1-0OCq 

Cfoasroads  Pipeline  Company;  Notice 
of  fVopoeed  Clianges  In  FERC  Gas 
Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Crossroads  Pipeline  Company 
(Crossroads)  tendered  for  filing  as  part 
of  its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  First  Revised  Sheet  No. 
6,  bearing  a  proposed  effective  date  of 
October  1,  2002. 

Crossroads  states  that  the  purpose  of 
this  filing  is  to  reflect  the  new  Annual 
Charge  Adjustment  (ACA)  surcharge  to 
be  appUed  to  rates  commencing  October 
1,  2002,  of  $0.0022  per  Dth. 

Crossroads  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docimient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encoiirages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23227  Filed  9-11-02;  8:45  am] 

BILLMQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[Dodut  No.  RP02-51 6-000] 

Diacovery  Gaa  Transmission  LLC; 
Notice  of  Proposed  Ctianges  In  FERC 
Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Discovery  Gas  Transmission,  LLC  (DGT) 
tendered  for  filing  in  its  FERC  Gas 
Tariff,  Original  Volume  No.  1,  Fourth 
Revised  Sheet  No.  20  The  tariff  sheet  is 
proposed  to  be  effective  October  1 , 
2002. 

DGT  states  that  the  purpose  of  the 
instant  fiUng  is  to  reflect  an  increase  in 
the  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
DGT's  rates.  Pursuant  to  Order  No.  472. 
the  Commission  has  assessed  DGT  its 
ACA  unit  Rate  of  $.0022/dt,  effective 
October  1,2002. 

DGT  states  that  copies  of  the  filing  are 
being  mailed  to  affected  customers  and 
interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-23210  Filed  9-11-02:  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Fsdaral  Energy  Regulatory 
Commieelon 

[Dodwl  No.  RPO2-53O-0O0] 

Guardian  Pipeline,  LLC;  Notice  of 
Compliance  Rling 

September  6,  2002. 

Take  notice  that  on  September  3. 
2002,  Guardian  Pipeline,  L.L.C. 
(Guardian)  tendered  for  filing  revised 
pro  forma  tariff  sheets  to  its  FERC  Gas 
Tariff,  Original  Voliune  No.  1,  as  listed 
on  Appendix  A  attached  to  the  filing. 
Guardian  states  that  the  purpose  of  this 
filing  is  to  submit  tariff  sheets  in 
compliance  with  Commission 
requirements  in  Order  Nos.  637,  et  seq. 

Guardian  states  that  its  revisions  to 
comply  with  Order  Nos.  637,  et  seq.,  are 
consistent  with  the  Commission's 
Preliminary  Determination  on  Non- 
Environmental  Issues,  91  FERC  (CCH) 
1 61,285  (2000),  and  Order  on  Rehearing 
and  Issuing  Certificates,  94  FERC  (CCH) 
1  61,269  (2001),  issued  to  Guardian  in 
Docket  Nos.  CPOO-36,  et  al.  Guardian 
states  that  the  pro  forma  tariff  included 
in  its  November  30, 1999  Certificate 
Application  in  Docket  Nos.  CP0(>-36.  et 
al.,  already  complied  with  many  aspects 
ofOrderNo.  637. 

Guardian  explains  that  its  filing 
addresses  both  the  revisions  it  has  made 
to  its  tariff  to  comply  with  Order  No. 
637,  as  well  as  the  means  by  which 
Guardian's  pro  forma  tariff  filed  as  part 
of  its  Certificate  Application  already 
compUes  with  Order  No.  637. 

Guardian  states  that  complete  copies 
of  this  filing  are  being  served  on  its 
shippers  and  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regiilatory  Commission, 
888  First  Street.  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 


Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23230  Filed  9-11-02;  8:45  am] 

nUJNG  COOE  6717-411-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commisaion 

[Docket  No.  CP02-78-000] 

Marttimea  &  Northeaat  Pipeline,  LLC; 
Notice  of  Technical  Conference 

September  6,  2002. 

Maritimes  &  Northeast  Pipeline, 
L.L.C.  (Maritimes)  seeks  authorization, 
piu'suant  to  Section  7(c)  of  the  Natural 
Gas  Act  (NGA),  to  construct  and  operate 
pipeline  facilities  (the  Phase  IV  Project) 
that  will  result  in  an  increase  of 
approximately  385,000  dekatherms  per 
day  in  year-round  mainline  design 
capacity.  The  proposed  facilities  for  the 
Phase  IV  Project  will,  in  part,  be  located 
on  the  facilities  that  Maritimes  owns 
jointly  with  Portland  Natural  Gas 
Transmission  System  (PNGTS).  PNGTS 
has  protested  Maritimes'  filing  stating 
that  it  violates  the  agreements  governing 
the  ownership,  expansion  rights  and 
operation  of  the  jointly-owned  facifities 
and  asks  that  the  Commission  reject  the 
application. 

Take  notice  that  a  technical 
conference  to  discuss  the  issues  raised 
by  the  PNGTS  protest  will  be  held  on 
Tuesday,  September  17,  2002,  at  10 
a.m.,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  staff  are 
permitted  to  attend.  For  further 
information  contact  Jeff  Wright  at  (202) 
502-8617. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23207  Filed  9-11-02;  8:45  am] 

BIUJNG  COOE  Km-o^-* 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commlaalon 

[DockM  No.  RP02-525-000] 

Marttimea  &  Northeast  Pipeline,  LLC; 
Notice  of  Proposed  Cliangea  In  FERC 
Gaa  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Maritimes  &  Northeast  Pipeline,  LL.C. 
(Maritimes)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1,  the  following  tariff  sheets 
to  become  effective  on  October  1,  2002: 

Second  Revised  Sheet  No.  7 
Second  Revised  Sheet  No.  8 
Second  Revised  Sheet  No.  12 
Second  Revised  Sheet  No.  13 
Second  Revised  Sheet  No.  14 

Maritimes  states  that  the  purpose  of 
this  filing  is  to  adjust  Maritimes  rates  to 
reflect  the  ciurent  ACA  Unit  Surchai;ge 
authorized  by  the  Commission  for  the 
fiscal  year  2003.  The  ACA  Unit 
Surcharge  authorized  by  the 
Commission  for  fiscal  year  2003  is 
$0.0021  per  Dth,  which  results  in  a 
$0.0001  per  Dth  decrease  in  Maritime's 
prior  year  ACA  surcharge. 

Maritimes  states  that  copies  of  this 
filing  were  served  on  all  affected 
customers  of  Maritimes  and  interested 
state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23213  Filed  9-11-02;  8:45  ami 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Comntiaaion 

[Proiect  No.  2574-032  Maine] 

Merimll  Umlted  Partnersltip;  Notice  of 
SHeVistt 

Septembers,  2001. 

Take  notice  that  the  Applicant  and 
Commission  staff  will  tour  the 
Lockwood  Hydroelectric  Project 
beginning  at  1:30  p.m.  on  September  19, 
2002.  All  interested  individuals, 
organizations,  and  agencies  are  invited 
to  attend. 

All  participants  shoidd  meet  at  the 
Lockwood  Project  powerhouse  on  Water 
Street,  Waterville,  Maine. 

For  further  information  contact  Nan 
Allen  at  (202)  502-6128. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23215  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Cotnniiasion 

[Dodwt  No.  RP02-619-000] 

Pine  Needle  LNG  Company.  LLC; 
Notice  of  Propossd  Changss  In  FERC 
Gaa  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002 
Pine  Needle  LNG  Company,  LLC  (Pine 
Needle)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Original  Volume  No.  1, 
Fifth  Revised  First  Revised  Sheet  No.  4. 
The  tariff  sheet  is  proposed  to  be 
effective  October  1,  2002. 

Pine  Needle  states  that  the  purpose  of 
the  instant  filing  is  to  reflect  an  increase 
in  the  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
Pine  Needle's  rates.  Pursuant  to  Order 
No.  472,  the  Commission  has  assessed 
Pine  Needle  its  ACA  imit  Rate  of 
$.0022/dt,  effective  October  1,  2002. 

Pine  Needle  states  that  copies  of  the 
filing  are  being  mailed  to  affected 
customers  and  interested  State 
Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regtilations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  'This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FRDoc.  02-23211  Filed  9-11-02;  8:45  am) 

BIUJNG  COOE  «717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[DocicM  No.  RP02-629-000] 

Portland  Natural  Gaa  Transmission 
System;  Notice  of  Tariff  FHIng  of 
Annual  Charge  Adjuatment 

September  6  2002. 

Take  notice  that  on  September  3, 
2002,  Portland  Natural  Gas 
Transmission  System  (PNGTS)  filed  its 
annual  Annual  Charge  Adjustment 
(ACA)  filing.  PNGTS  states  that, 
pursuant  to  Section  154.402  of  the 
Commission's  regtilations  and  Section 
17  of  the  General  Terms  and  Conditions 
of  its  tariff,  that  its  ACA  surcharge  of 
$0.0022  per  dekatherm,  will  remain 
imchanged  in  the  next  fiscal  year. 

PNGTS  states  that  copies  of  its  filing 
were  served  on  all  jiuisdictional 
customers  and  interested  state 
comimissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


888  First  Street,  NE.,  Washington.  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
wvtrw.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  20&-1659.  Conunents. 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23222  Filed  9-11-02;  8:45  am] 

BKUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiaaion 

[Doclwt  No.  RP02-523-000] 

Soutiiem  LNG  Inc.;  Notice  of  Propoaed 
Ctiangea  to  FERC  Gaa  Tartff 

September  6,  2002. 

Take  notice  that  on  August  30.  2002 
Southern  LNG  Lie.  (SLNG)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff. 
Original  Voliune  No.  1,  the  following 
revised  sheets,  with  an  effective  date  of 
October  1,2002: 

Third  Revised  Sheet  No.  5 
Third  Revised  Sheet  No.  6 

SLNG  states  that  the  proposed  tariff 
sheets  implement  the  Commission's 
Annual  Charge  Adjustment  (ACA) 
effective  October  1,  2002.  The  ACA 
surcharge  is  .21"  per  Dth. 

Any  person  desiring  to  be  heard  or  to 
protest  said  fiUng  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regidations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
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with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
detennining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23220  Filed  9-11-02;  8:45  am] 

BILLING  COOC  Sn7-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regutotory 
Commieeion 


[DoefcM  No.  RP02-S1 5-000] 

Texae  Gee  Tranemlaeion  Corporation; 
Notice  of  Propoeed  Chwigee  In  FERC 
Gaa  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Texas  Gas  Transmission  Corporation 
(Texas  Gas)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  First  Revised 
Volmne  No.  1,  Twelfth  Revised  Sheet 
No.  14,  to  become  effective  November  1, 
2002. 

Texas  Gas  states  that  the  tariff  sheet 
is  being  filed  to  establish  a  revised 
Effective  Fuel  Retention  Percentage 
(EFRP)  under  the  provisions  of  Section 
16  "Fuel  Retention"  as  foimd  in  the 
General  Terms  and  Conditions  of  Texas 
Gas's  FERC  Gas  Tariff,  First  Revised 
Volume  No.  1.  The  revised  EFRPs  are 
proposed  to  be  in  effect  for  the  annual 
period  November  1,  2002,  through 
October  31,  2003.  In  general,  the  instant 
filing  results  in  a  minimal  overall 
annual  impact  on  most  customers  due  to 
the  fact  that  some  EFRPs  increase  and 
some  EFRPs  decrease  from  percentages 
charged  during  the  last  annual  period. 

Texas  Gas  states  that  copies  of  the 
revised  tariff  sheet  are  being  mailed  to 


Texas  Gas's  jurisdictioned  customers 
and  interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
fihng  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docxmient.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23225  Filed  9-1T-02;  8:45  am] 

BIUJNG  CODE  C717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-520-000] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Proposed 
Changes  in  FERC  Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002 
Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff, 
Third  Revised  Volume  No.  1,  the  tariff 
sheets  listed  on  Appendix  A  to  the 
filing,  to  be  effective  October  1,  2002. 

Transco  states  that  the  purpose  of  the 
instant  filing  is  to  reflect  an  increase  in 
the  Annual  Charge  Adjustment  (ACA) 
Charge  in  the  commodity  portion  of 
Transco's  rates.  Pursuant  to  Order  No. 
472,  the  Commission  has  assessed 
Transco  its  ACA  unit  Rate  of  $.0022/dt, 
effective  October  1,  2002. 


Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene,  lliis 
filing  is  available  for  review  at  the 
Commission  in  the  PubUc  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  imder  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

(FR  Doc.  02-23219  Filed  9-11-02;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dodtet  No.  RP02-51 8-000] 

Vector  Pipeline  LP.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  6,  2002. 

Take  notice  that  on  August  30,  2002, 
Vector  Pipeline  L.P.  (Vector),  tendered 
for  filing  a  revised  tariff  sheet  to  its 
FERC  Gas  Tariff,  Volume  No.  1,  in 
compliance  with  section  154.402  of  the 
Commission's  regulations  and  section 
26  of  the  General  Terms  and  Conditions 
of  Vector's  Tariff  for  the  purpose  of 
initiating  an  Annual  Charge  Adjustment 
(ACA)  of  $0.0021  per  Dth  applicable  to 
the  usage  component  of  all 
transportation  services.  Vector  requests 
an  effective  date  of  October  1,  2002. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 


57806  Federal  Register/Vol.  67,  No.  177 /Thursday,  September  12,  2002/Notices 


Federal  Register/Vol.  67,  No.  177 /Thursday.  September  12,  2002/Notices 


57805 


to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  TTiis 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.feTC.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  nimiber 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  Web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23226  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  6717-OItP 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2497-001,  et  al.] 

Central  Maine  Power  Company,  et  ai.; 
Electric  Rate  and  Corporate  Regulation 
Filings 

September  4.  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Central  Maine  Power  Company 

[Docket  No.  ER02-2497-001] 

Take  notice  that  on  August  29,  2002, 
Central  Maine  Power  Company  (CMP) 
submitted  a  correction  to  its  filing  dated 
August  26,  2002  regarding  revisions  to 
the  Continuing  Site/Interconnection 
Agreement  (CSIA)  by  and  between  CMP 
and  FPL  Energy  Maine,  Inc.,  designated 
as  FERC  Electric  Tariff.  Fifth  Revised, 
Volume  No.  3,  Original  Service 
Agreement  No.  158,  First  Revised.  The 
correction  consisted  of  the  submission 
of  page  29  (which  was  missing  from  the 


original  filing)  to  the  clean  version  of 
the  revised  filing. 

Comment  Date:  September  19,  2002. 

2.  Tucson  Electric  Power  Company 

[Docket  No.  ER02-2508-0001 

Take  notice  that  on  August  29,  2002, 
Tucson  Electric  Power  Company 
tendered  for  filing  one  (1)  Umbrella 
Service  Agreement  (for  short-term  firm 
service)  and  one  (1)  Service  Agreement 
(for  non-firm  service)  pursuant  to  Part  II 
of  Tucson's  Open  Access  Transmission 
Tariff,  which  was  filed  in  Docket  No. 
EROl-208-000. 

The  details  of  the  service  agreements 
are  as  follows: 

Umbrella  Agreement  for  Short-Term 
Firm  Point-to-Point  Transmission 
Service  dated  as  of  August  21,  2002  by 
and  between  Tucson  Electric  Power 
Company  and  FPL  Energy  Power 
Marketing,  Inc. — FERC  Electric  Tariff 
Vol.  No.  2,  Service  Agreement  No.  202. 
No  service  has  commenced  at  this  time. 

Form  of  Service  Agreement  for  Non- 
Firm  Point-to  Point  "Transmission 
Service  dated  as  of  August  21,  2002  by 
and  between  Tucson  Electric  Power 
Company  and  FPL  Energy  Power 
Marketing,  Lac— FERC  Electric  Tariff 
Vol.  No.  2,  Service  Agreement  No.  203. 
No  service  has  commenced  at  this  time. 

Comment  Date:  September  19,  2002. 

3.  Wisvest-Connecticut,  LLC 

[Docket  No.  ER02-2514-O001 

Take  notice  that  on  August  29,  2002, 
Wisvest-Connecticut,  LLC  (Wisvest), 
filed  with  the  Federal  Energy  Regulatory 
Commission  an  "Installed  Capability 
Piut;hase  and  Sale  Agreement"  between 
Bridgeport  Energy  LLC  and  Wisvest 
which  is  being  filed  pursuant  to 
Wisvest's  market-based  rate  tariff. 

Comment  Date:  September  19,  2002. 

4.  Covanta  Fairfax,  Inc 

(Docket  No.  ER02-2515-O00| 

Take  notice  that  on  August  29,  2002. 
Covanta  Fairfax,  Inc.  (the  Applicant), 
filed  under  Section  205  of  the  Federal 
Power  Act,  16  U.S.C.  824d.  Part  35  of 
the  regulations  of  the  Federal  Energy 
Regulatory  Commission  (Commission), 
and  Commission  Order  No.  614,  a 
request  that  the  Commission  accept  for 
filing  an  Amendment  to  the  First 
Amendment  and  Restatement  of  Power 
Purchase  emd  Operating  Agreement 
Between  Ogden  Martin  Systems  of 
Fairfax,  Inc.  and  Virginia  Electric  and 
Power  Company  dated  December  1 , 
1996,  which  was  accepted  for  filing  by 
the  Commission  in  Docket  No.  ER97- 
1562-000.  The  proposed  Amendment 
amends  certain  provisions  pertaining  to 
scheduled  outages  and  establishes  a 


limited  offset  against  capacity 
pa3nnents. 
Comment  Date:  September  19,  2002. 

5.  Westar  Energy,  Inc. 

[Docket  No.  ER02-25 16-000) 

Take  notice  that  on  August  29,  2002. 
Westar  Energy,  Inc.,  submitted  for  filing 
revised  Order  614  compliant  tariffs  and 
contracts  reflecting  changes  to 
incorporate  the  company's  recent  name 
change.  The  submitted  contracts  are 
proposed  to  be  effective  on  June  19. 
2002,  the  date  of  the  official  company 
name  change. 

A  copy  of  this  filing  was  served  upon 
the  Kansas  Corporation  Commission 
and  the  wholesale  customers  who  take 
service  under  the  aforementioned 
contracts. 

Comment  Date:  September  19.  2002.   • 

8.  The  Dayton  Power  and  Light 
Company 

[Docket  No.  ER02-25 17-000) 

Take  notice  that  on  August  29.  2002. 
The  Dayton  Power  and  Light  Company 
(Dayton)  submitted  service  agreements 
establishing  Select  Energy.  Inc.,  as 
customers  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  requests  an  effective  date  of 
one  day  subsequent  to  this  filing  for  the 
service  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  served  upon 
Select  Energy,  Inc.,  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  September  19,  2002. 

7.  The  Dayton  Power  and  Light 
Company 

(Docket  No.  ER02-2,t18-0001 

Take  notice  that  on  August  29,  2002, 
The  Dayton  Power  and  Light  Company 
(Dajion)  submitted  ser\'ice  agreements 
establishing  with  Select  Energy,  Inc.,  as 
a  customer  under  the  terms  of  Dayton's 
Open  Access  Transmission  Tariff. 

Dayton  request  an  effective  date  of 
one  dav  subsequent  to  this  filing  for  the 
ser\'ice  agreements.  Accordingly. 
Dayton  requests  waiver  of  the 
Commission's  notice  requirements. 
Copies  of  this  filing  were  ser\'ed  upon 
with  Select  Energy.  Inc..  and  the  Public 
Utilities  Commission  of  Ohio. 

Comment  Date:  September  19.  2002. 

8.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2519-000I 

Take  notice  that  on  August  29.  2002. 
PJM  Interconnection.  L.L.C.  (PIM). 
submitted  for  filing  amendments  to  the 
Appendix  of  Attachment  K  of  the  PfM 
Open  Access  Transmission  Tariff  and 
Schedule  1  of  the  Amended  and 
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Restated  Operating  Agreement  to 
establish  a  Spinning  Reserve  market  for 
PJM  and  PJM  West. 

PJM  requests  an  effective  date  of 
December  1,  2002  for  the  amendments. 
Copies  of  this  filing  were  served  upon 
all  PJM  members  and  each  state  electric 
utility  regulatory  commission  in  the 
PJM  control  area  and  PJM  West  region. 

Comment  Date:  September  19,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance].  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  r 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23155  Filed  9-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Motions  To 
Intervene,  Protests,  and  Comments 

September  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  o/i^pp/icatio/i;  Preliminary 
Permit. 

b.  Project  No.:  12209-000. 

c.  Date  filed:  June  6,  2002. 

d.  Applicant:  Three  Mile  Falls  Hydro, 
LLC. 


e.  Name  of  Project:  Three  Mile  Falls 
Diversion  Dam  Hydroelectric  Project. 

f.  Location:  At  an  existing  diversion 
dam  owned  by  the  U.S.  Bureau  of 
Reclamation  (USER)  on  the  Umatilla 
River  in  Umatilla  County,  Oregon.  Part 
of  the  project  would  be  on  lands 
administered  by  the  USBR. 

g.  Filed  pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825{r). 

h.  Applicant  Contact:  Brent  L.  Smith, 
Northwest  Power  Services,  Inc.,  P.O. 
Box  535,  Rigby,  Idaho  83442  (208)  745- 
0834. 

i.  FERC  Contact:  Regina  Saizan,  (202) 
502-8765. 

j.  Deadline  for  filing  conwients, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  nxunber  (P- 
12209-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  a  document  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

k.  Description  of  Project:  The 
proposed  project  would  be  located  at  an 
existing  diversion  dam  owned  by  the 
USBR  and  would  consist  of:  (1)  A 
proposed  84-inch-diameter  steel 
penstock  approximately  300  feet  long, 
(2)  a  proposed  powerhouse  containing 
one  turbine  generator  having  a  total 
installed  capacity  of  1  MW,  (3)  a 
proposed  1 -mile-long,  15  kV 
transmission  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
annual  generation  of  4.8  GWh. 

1.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (  202)  502-8222  or  for 


TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  Three  Mile  Falls  Hydro, 
LLC,  975  South  State  Highway,  Logan, 
UT  84321,  (435)  752-2580. 

m.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

n.  Competing  Development 
Api^ication — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  writh  18  CFR 
4.30(b)  and  4.36. 

o.  Notice  of  Intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant  (s)  named  in 
this  public  notice. 

p.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  imder  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

q.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
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intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210.  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rides  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

r.  Filing  and  Service  of  Responsive 
Docujnents — Any  filings  must  bear  in 
all  capital  letters  the  tide 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPUCA"nON'', 
"PROTEST",  "MOTION TO 
INTERVENE",  as-applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  nimiber  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

s.  Agency  Comments — Federal,  State, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23208  Filed  9-11-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

FMteral  Energy  Regulatory 
Commission 

Notice  of  Temporary  License 
Amendment  and  Soliciting  Comments, 
Motions  To  Intarvens,  and  Protests 

September  6,  2002. 

Take  notice  that  the  following 
application  has  been  filed  with  the 


Commission  and  is  available  for  public 
inspection: 

a.  Application  Type:  Request  for 
temporary  license  amendment  to 
deviate  from:  (1)  The  High  Rock 
reservoir  and  Badin  Lake  drawdown 
schedule;  and  (2)  the  obligation 
beginning  March  6,  2003  to  refill  High 
Rock  Reservoir  to  within  five  feet  of  full 
pool  by  May  15,  2003. 

b.  Project  No.:  2197-056. 

c.  Date  Filed:  August  29.  2002. 

d.  Applicant:  Alcoa  Power  Generating 
Inc. 

e.  Name  of  Project:  Yadkin  River. 

f.  Location:  The  project  is  located  on 
the  Yadkin/Pee  Dee  River,  in 
Montgomery,  Stanley,  Davidson, 
Rowan,  and  Davie  Counties,  North 
Carolina. 

g.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r)  and 
sections  799  and  801. 

h.  Applicant  Contact:  Julian  Polk, 
Alcoa  Power  Generating  Inc.,  293  NC 
740  Highway,  PO  Box  576,  Badin,  NC 
28009-0576,  (704)  422-5617. 

i.  FERC  Contact:  Any  questions  on 
this  notice  should  be  addressed  to  Mr.  * 
T.J.  LoVuUo  at  (202)  502-«900,  or  e-mail 
address:  thomas.lovullo@ferc.gov. 

').  Deadline  for  filing  comments  and  or 
motions:  October  7,  2002. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Ms. 
Magalie  R.  Salas,  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Please  include  the  project  number  (P- 
2197)  on  any  comments  or  motions 
filed. 

k.  Description  of  Request:  As  the 
result  of  collaborative  efforts  between 
Alcoa  Power  Generating  Inc.  (APGI), 
Carolina  Power  and  Li^t  (CP&L),  the 
North  Carolina  Department  of  the 
'Environment  and  Natural  Resources,  the 
South  Carolina  Department  of  Natural 
Resources,  and  the  South  Carolina 
Department  of  Health  and 
Environmental  Control,  the  licensee 
filed  a  request  for  an  emergency 
temporary  amendment  to  its  license 
requirements.  The  purpose  of  this 
emergency  amendment  request  is  to 
adopt  special  management  practices  for 
the  Yadkin  Project  to  respond  to  the 
public  health  and  safety  concerns  that 
have  arisen  as  a  result  of  the 
extraordinary  drought  in  the  Yadkin/Pee 
Dee  basin.  The  new,  temporary 
operating  protocol,  developed  by  the 
above  parties  and  filed  by  APGI  with  the 
{Commission,  proposes  to  coordinate  the 
operation  of  the  Yadkin  Project  with 
CP&L's  Yadkin/Pee  Dee  River  Project 
(collectively,  the  licensees)  to  discharge 
a  target  volume  of  900  cubic  feet  per 
second  of  water  for  downstream  water 


uses.  APGI  proposes  to  implement  the 
protocol  which  calls  for,  in  part,  to 
coordinate  operation  with  CP&L  to 
proportionally  draw  dowrn  the  licensees' 
reservoirs  in  order  to  minimize  drought 
impacts  and  equalize  the  burden  on 
people,  fish,  and  wildlife  dependent 
upon  the  reservoirs. 

The  operating  guides  for  the  Yadkin 
Project  require  specific  reservoir  levels 
as  well  as  refilling  requirements  in  the 
spring.  In  order  to  meet  the  downstream 
water  needs,  APGI  requested  an 
emergency  temporary  license  variance 
of  the  reservoir  elevation  requirements 
and  the  requirement  to  refill  High  Rock 
reservoir  to  within  five  feet  of  full  by 
May  15,  2003  in  the  event  that 
adherence  to  the  newly  developed 
protocol  prevents  the  licensee  from 
being  able  to  achieve  the  refill. 

Based  on  the  need  to  respond  to  the 
public  health  and  safety  concerns  that 
have  arisen  as  a  result  of  the 
extraordinary  drought  in  the  Yadkin/Pee 
Dee  basin,  APGI's  request  for  variances 
to  its  operational  requirements,  as 
identified  in  its  August  29,  2002  filing, 
may  be  implemented  while  the 
Commission  completes  its  review  of 
APGI's  request. 

1.  Location  of  the  Application:  A  copy 
of  the  application  is  available  for 
inspection  and  reproduction  at  the 
Commission's  Public  Reference  Room, 
located  at  888  First  Street,  NE.,  Room 
2A,  Washington,  DC  20426,  or  by  calling 
(202)  502-8371.  This  filing  may  also  be 
viewed  on  the  web  at  http:// 
www./erc.gov  using  die  "FERRIS"  link, 
select  "General  Search"  and  enter  "P- 
2197"  in  the  "Docket  Number"  box  to 
access  the  document.  For  assistance  call 
202-502-«222  or  for  TTY,  (202)  208- 
1659.  A  copy  is  also  available  for 
inspection  and  reproduction  at  the 
address  in  item  (h)  above. 

m.  Individuals  desiring  to  be  included 
on  the  Commission's  mailing  list  should 
so  indicate  by  writing  to  the  Secretary 
of  the  Commission. 

n.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 
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o.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS". 

"RECOMMENDATIONS  FOR  TERMS 
AND  CONDITIONS",  "PROTEST".  OR 
"MOTION  TO  INTERVENE",  as 
applicable,  and  the  Project  Number  of 
the  particular  application  to  which  the 
filing  refers.  A  copy  of  any  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

p.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

q.  Comments,  protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper.  See,  18 
CFR  385.2001{a)(l){iii)  and  the 
instructions  on  the  Commission's  Web 
site  at  http://www.ferc.gov  under  the  "e- 
Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  0^-23209  Filed  9-1 1-02:  8:45  am| 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  6.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12317-000. 

c.  Date  filed:  July  30.  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Maxwell  L&D  Hydroelectric  Project 
would  be  located  on  the  Monongahela 
River  in  Fayette  County,  Pennsylvania. 
The  project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Maxwells 
Lock  and  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 


Corporation,  1145  Highbrook  Street, 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas.  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  imder  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12317-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  Maxwell 
Locks  and  Dam,  would  consist  of:  (1) 
Four  132-inch-diameter,  50-foot-long 
steel  penstocks  leading  from  the  pool  to 
the  turbine  assembly,  (2)  a  powerhouse 
containing  four  generating  units  with  a 
total  installed  capacity  of  7.5  megawatts, 
(3)  a  500-foot-long,  14.7-kilovoh 
transmission  line  connecting  to  an 
existing  power  line,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  47 
gigawatthours. 

K.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 


specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
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comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — ^Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NO'nCE  OF  INTENT 
TO  FILE  COMPETING  APPUCATION", 
"COMPETING  APPUCATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
F*ro  ject  Number  of  the  particular 
apphcation  to  which  the  filing  refers. 
Any  of  the  above-named  docimients 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — ^Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
AppUcant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comiments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

(PR  Doc.  02-23216  Filed  9-11-02;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Filing  and  Soliciting  Comments, 
Motions  To  intervene,  and  Protests 

September  6.  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12331-000. 

c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Oliver  Dam  Hydroelectric  Project  would 
be  located  on  the  Black  Warrior  River  in 
Tuscaloosa  County,  Alabama.  The 


project  would  utilize  the  U.S.  Army 
Corps  of  Engineers'  existing  Oliver  Dam 
and  Reserv9ir. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a}— 825(r). 

g.  Applicant  Contact:  Mr.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street, 
Akron.  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regidatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12331-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procediu-e  require  all  interveners 
filing  dociunents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  the  Oliver 
Dam  and  Reservoir,  would  consist  of:  (1) 
A  penstock  coimecting  the  existing 
outlet  works  to  the  turbine  assembly.  (2) 
a  powerhouse  on  the  downstream  side 
of  the  dam  containing  several  generating 
units  with  a  combined  installed 
capacity  of  6.2  megawatts,  (3)  a 
transmission  line  connecting  to  an 
existing  substation,  and  (4)  appiulenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  42 
gigawatthours. 

K.  This  filing  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vrww.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 


1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  prehminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  apphcation  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  prehminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particiUar  apphcation.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Applicatioi> — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  apphcation 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  apphcation  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  1 8  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

o.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 

p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211.  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
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protests  or  other  comments  filed,  but 
only  tliose  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPLICATION", 
"COMPETING  APPLICATION", 
"PROTEST",  or  "MOTION  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  documents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory' 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulator^' 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application. 

r.  Agency  Comments — Federal,  state, 
and  local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  appUcation  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23223  Filed  9-11-02:  8:45  am] 

BILLING  CODE  671 7-01 -P 


DEPARTMEm*  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Application  Accepted  for 
Rling  and  Soliciting  Comments, 
Motions  To  Intervene,  and  Protests 

September  6,  2002. 

Take  notice  that  the  following 
hydroelectric  application  has  been  filed 
with  the  Commission  and  is  available 
for  public  inspection: 

a.  Type  of  Application:  Preliminary 
Permit. 

b.  Project  No.:  12326-000. 


c.  Date  filed:  August  2,  2002. 

d.  Applicant:  Universal  Electric 
Power  Corporation. 

e.  Name  and  Location  of  Project:  The 
Mississinewa  Lake  Dam  Hydroelectric 
Project  would  be  located  on  the 
Mississinewa  River  in  Miami  Coimty, 
Indiana.  The  project  would  utilize  the 
U.S.  Army  Corps  of  Engineers'  existing 
Mississinewa  Lake  Dam. 

f.  Filed  Pursuant  to:  Federal  Power 
Act,  16  U.S.C.  791(a)-825(r). 

g.  Applicant  Contact:  Mi.  Raymond 
Helter,  Universal  Electric  Power 
Corporation,  1145  Highbrook  Street. 
Akron,  OH  44301,  (330)  535-7115. 

h.  FERC  Contact:  James  Hunter,  (202) 
502-6086. 

i.  Deadline  for  filing  comments, 
protests,  and  motions  to  intervene:  60 
days  from  the  issuance  date  of  this 
notice. 

All  documents  (original  and  eight 
copies)  should  be  filed  with:  Magalie  R. 
Salas,  Secretary,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426. 
Comments,  protests,  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  Web  site  under  the 
"e-Filing"  link.  The  Commission 
strongly  encourages  electronic  filings. 
Please  include  the  project  number  (P- 
12326-000)  on  any  comments  or 
motions  filed. 

The  Commission's  Rules  of  Practice 
and  Procedure  require  all  interveners 
filing  documents  with  the  Commission 
to  serve  a  copy  of  that  document  on 
each  person  in  the  official  service  list 
for  the  project.  Further,  if  an  intervener 
files  comments  or  documents  with  the 
Commission  relating  to  the  merits  of  an 
issue  that  may  affect  the  responsibilities 
of  a  particular  resource  agency,  they 
must  also  serve  a  copy  of  the  document 
on  that  resource  agency. 

j.  Description  of  Project:  The  proposed 
project,  using  the  existing  the 
Mississinewa  Lake  and  Dam,  would 
consist  of:  (1)  A  78-inch-diameter,  130- 
foot-long  penstock  coimecting  the 
existing  outlet  works  to  the  turbine 
assembly,  (2)  a  powerhouse  containing 
two  generating  units  with  a  combined 
installed  capacity  of  3  megawatts,  (3)  an 
800-foot-long,  14.7-kilovolt  transmission 
line  connecting  to  an  existing 
substation,  and  (4)  appurtenant 
facilities.  The  project  would  have  an 
average  annual  generation  of  18 
gigawatthours. 

k.  This  filing  is  available  for  review  at 
the  Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
mvw./erc.gov  using  the  "FERRIS"  link. 


Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  niunber 
field  to  access  the  docvunent.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  A  copy  is  also 
available  for  inspection  and 
reproduction  at  the  address  in  item  g. 
above. 

1.  Competing  Preliminary  Permit — 
Anyone  desiring  to  file  a  competing 
application  for  preliminary  permit  for  a 
proposed  project  must  submit  the 
competing  application  itself,  or  a  notice 
of  intent  to  file  such  an  application,  to 
the  Commission  on  or  before  the 
specified  comment  date  for  the 
particular  application  (see  18  CFR  4.36). 
Submission  of  a  timely  notice  of  intent 
allows  an  interested  person  to  file  the 
competing  preliminary  permit 
application  no  later  than  30  days  after 
the  specified  comment  date  for  the 
particular  application.  A  competing 
preliminary  permit  application  must 
conform  with  18  CFR  4.30(b)  and  4.36. 

m.  Competing  Development 
Application — Any  qualified 
development  applicant  desiring  to  file  a 
competing  development  application 
must  submit  to  the  Commission,  on  or 
before  a  specified  comment  date  for  the 
particular  application,  either  a 
competing  development  application  or  a 
notice  of  intent  to  file  such  an 
application.  Submission  of  a  timely 
notice  of  intent  to  file  a  development 
application  allows  an  interested  person 
to  file  the  competing  application  no 
later  than  120  days  after  the  specified 
comment  date  for  the  particular 
application.  A  competing  license 
application  must  conform  with  18  CFR 
4.30(b)  and  4.36. 

n.  Notice  of  intent — A  notice  of  intent 
must  specify  the  exact  name,  business 
address,  and  telephone  number  of  the 
prospective  applicant,  and  must  include 
an  unequivocal  statement  of  intent  to 
submit,  if  such  an  application  may  be 
filed,  either  a  preliminary  permit 
application  or  a  development 
application  (specify  which  type  of 
application).  A  notice  of  intent  must  be 
served  on  the  applicant(s)  named  in  this 
public  notice. 

0.  Proposed  Scope  of  Studies  under 
Permit — A  preliminary  permit,  if  issued, 
does  not  authorize  construction.  The 
term  of  the  proposed  preliminary  permit 
would  be  36  months.  The  work 
proposed  under  the  preliminary  permit 
would  include  economic  analysis, 
preparation  of  preliminary  engineering 
plans,  and  a  study  of  environmental 
impacts.  Based  on  the  results  of  these 
studies,  the  Applicant  would  decide 
whether  to  proceed  with  the  preparation 
of  a  development  application  to 
construct  and  operate  the  project. 


p.  Comments,  Protests,  or  Motions  to 
Intervene — Anyone  may  submit 
comments,  a  protest,  or  a  motion  to 
intervene  in  accordance  with  the 
requirements  of  Rules  of  Practice  and 
Procedure,  18  CFR  385.210,  .211,  .214. 
In  determining  the  appropriate  action  to 
take,  the  Commission  will  consider  all 
protests  or  other  comments  filed,  but 
only  those  who  file  a  motion  to 
intervene  in  accordance  with  the 
Commission's  Rules  may  become  a 
party  to  the  proceeding.  Any  comments, 
protests,  or  motions  to  intervene  must 
be  received  on  or  before  the  specified 
comment  date  for  the  particular 
application. 

q.  Filing  and  Service  of  Responsive 
Documents — Any  filings  must  bear  in 
all  capital  letters  the  title 
"COMMENTS",  "NOTICE  OF  INTENT 
TO  FILE  COMPETING  APPUCA'nON". 
"COMPETING  APPUCA'nON", 
"PROTEST",  or  "MO'nON  TO 
INTERVENE",  as  applicable,  and  the 
Project  Number  of  the  particular 
application  to  which  the  filing  refers. 
Any  of  the  above-named  docxunents 
must  be  filed  by  providing  the  original 
and  the  number  of  copies  provided  by 
the  Commission's  regulations  to:  The 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426.  An  additional 
copy  must  be  sent  to  Director,  Division 
of  Hydropower  Administration  and 
Compliance,  Federal  Energy  Regulatory 
Commission,  at  the  above-mentioned 
address.  A  copy  of  any  notice  of  intent, 
competing  application  or  motion  to 
intervene  must  also  be  served  upon  each 
representative  of  the  Applicant 
specified  in  the  particular  application,  r. 


Agency  Comments — Federal,  state,  and 
local  agencies  are  invited  to  file 
comments  on  the  described  application. 
A  copy  of  the  application  may  be 
obtained  by  agencies  directly  from  the 
Applicant.  If  an  agency  does  not  file 
comments  within  the  time  specified  for 
filing  comments,  it  will  be  presumed  to 
have  no  comments.  One  copy  of  an 
agency's  comments  must  also  be  sent  to 
the  Applicant's  representatives. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23224  Filed  9-11-02;  8:45  am] 

BHJJNG  CODE  6717-01-P 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

[AMS-FRL-7375-6] 

Control  of  Air  Pollution  From  New 
Motor  Vehicles;  Low  Sulfur  Diesel 
Refinery  Hardship  Applications 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice;  request  for  comments. 

summary:  In  January  2001,  EPA 
promulgated  new  emission  standards 
for  2007  and  later  model  year  highway 
diesel  engines  as  well  as  low-sulfur 
diesel  requirements  that  begin  in  2006 
(66  FR  5002.  January  18,  2001).  That 
action  included  a  provision  which 
allows  refiners  to  seek  temporary  relief 
from  the  regulations  based  on  a  showing 
of  unusual  circiunstances  that  impose 
extreme  hardship  and  significantly 
affect  their  ability  to  comply  by  the 
required  date,  as  well  as  other  factors. 


Through  this  document,  we  are 
informing  the  public  that  we  have 
received  applications  from  two  refiners 
for  hardship  relief  under  these 
provisions. 

The  public  is  invited  to  provide  input 
on  this  matter. 

DATES:  Comments  should  be  provided 
by  October  15.2002. 

ADDRESSES:  Tad  Wysor,  U.S.  EPA, 
National  Vehicle  and  Fuels  Emission 
Laboratory,  Assessment  and  Standards 
Division,  2000  Traverwood,  Ann  Arbor 
MI  48105;  e-mail  wysor.tad@epa.gov. 

FOR  FURTHER  INFORMATKM  CONTACT:  Tad 

Wysor,  at  telephone  (734)  214-4332,  fax 
(734)  214-4816,  e-mail 
wysor.  tad@epa  .gov. 

SUPPLEMENTARY  INFORMATKM:  In  January 
2001,  EPA  promulgated  new  emission 
standards  for  2007  and  later  model  year 
highway  diesel  engines  as  well  as  low- 
sulfur  diesel  requirements  that  begin  in 
2006  (66  FR  5002.  January  18,  2001). 
That  action  included  a  provision  which 
allows  refiners  to  seek  temporary  relief 
from  the  regulations  based  on  a  showing 
of  unusual  circumstances  that  impose 
extreme  hardship  and  significantly 
afiect  their  ability  to  comply  by  the 
required  date,  as  well  as  other  factors. 
This  provision  also  requires  the  refiners 
to  make  best  efforts  to  comply  with  the 
low  sulfur  diesel  fuel  requirements  (40 
CFR  80.560). 

Hardship  applications  were  due  to 
EPA  by  June  1,  2002.  We  have  received 
applications  from  two  refiners  for 
hardship  relief  under  the  diesel  sulfur 
program  by  that  deadline,  as  presented 
in  the  following  table. 


Refinery 


Giant  Industries,  Inc 

Farmland  Industries,  Inc 


Refinery  location(s) 


4- 


Crude  capacity 
(bpcd)- 


Yorirtown,  VA" 
Coffeyvllte,  KS  . 


59.000 
112,000 


*  Based  on  data  from  ttie  Department  of  Energy's  Energy  Information  Administration  Petroleum  Supply  Annual  2001,  Vol.  1  as  of  January  1. 
2002. 
"  Giant  also  owns  two  refineries  in  New  Mexico  that  are  not  the  subject  of  its  application. 


We  are  now  in  the  process  of 
reviewing  and  evaluating  these  hardship 
applications  according  to  the  provisions 
of  40  CFR  80.270.  Although  the  review 
and  determination  associated  with  these 
applications  does  not  involve  a 
rulemaking,  we  believe  it  is  important  to 
provide  public  notice  of  these 
applications  and  to  provide  opportunity 
for  public  conunent.  The  applicants 
have  requested  that  we  treat  most  of  the 
information  in  their  applications  as 
business  proprietary  "Confidential 
Business  Information"  under  40  CFR 
part  2. 


Any  party  wishing  to  provide  us  input 
on  these  applicants  in  the  context  of  40 
CFR  80.560  or  to  provide  what  they 
otherwise  consider  to  be  relevant 
materials  should  direct  these  to  the 
contact  person  listed  above  by  October 
15,  2002.  We  will  consider  any  relevant 
information  provided  in  our  evaluation 
of  these  applications. 

Dated:  September  3,  2002. 
Robert  Brenner, 

Acting  Assistant  Administrator  for  Office  of 

Air  and  Radiation. 

[FR  Doc.  02-23263  Filed  9-11-02;  8:45  am) 
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SUMMARY:  Notice  is  hereby  given  that 
the  Environmental  Protection  Agency 
(EPA)  has  designated,  in  accordance 
with  40  CFR  part  53,  one  new 
equivalent  method  for  measuring 
concentrations  of  sulfur  dioxide  (SO2)  in 
ambient  air  and  one  new  equivalent 
method  for  measuring  concentrations  of 
ozone  (O3)  in  ambient  air. 
FOR  FURTHER  MFORMATION  CONTACT: 
Elizabeth  Hunike,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MD- 
D205-03),  National  Exposure  Research 
Laboratory,  U.S.  EPA,  Research  Triangle 
Park.  North  Carolina  27711.  Phone: 
(919)  541-3737,  e-mail: 
Hunike.Elizabeth@epa.gov. 

SUPPLEMENTARY  INFORMATION:  In 
accordance  with  regulations  at  40  CFR 
part  53,  the  EPA  evaluates  various 
methods  for  monitoring  the 
concentrations  of  those  ambient  air 
pollutants  for  which  EPA  has 
established  National  Ambient  Air 
Quality  Standards  (NAAQSs),  set  forth 
in  40  CFR  part  50.  Monitoring  methods 
that  are  determined  to  meet  specific 
requirements  for  adequacy  are 
designated  by  the  EPA  as  either 
reference  methods  or  eqilivalent 
methods  (as  applicable],  thereby 
permitting  their  use  under  40  CFR  part 
58  by  States  and  other  agencies  for 
determining  attainment  of  the  NAAQSs. 

The  EPA  nereby  announces  the 
designation  of  one  new  equivalent 
method  for  measuring  concentrations  of 
sulfur  dioxide  (SO2)  in  ambient  air  and 
one  new  equivalent  method  for 
measuring  concentrations  of  ozone  [0^] 
in  ambient  air.  These  designations  are 
made  under  the  provisions  of  40  CFR 
part  53,  as  amended  on  July  18.  1997  (62 
FR  38764). 

The  new  equivalent  method  for  SO;  is 
an  automated  method  (analyzer)  that 
utilizes  a  measurement  principle  based 
on  ultraviolet  fluorescence.  The  newly 
designated  equivalent  method  is 
identified  as  follows: 

EQSA-0802-149,  "Environnement  S.A. 
Model  AF22M  UV  Fluorescence  Sulfur 
Dioxide  Analyzer,"  operated  with  a  full  scale 
range  of  0-500  ppb,  at  any  temperature  in  the 
range  of  10  ^C  to  35  'C.  with  a  5-micron  PTFE 
sample  particulate  filter,  with  a  response 
time  setting  of  11  (Automatic  response  time). 
with  the  automatic  "ZERO-REF"  cycle  ON 
and  set  for  activation  every  24  hours,  and 
with  or  without  either  of  the  following 
options:  Permeation  oven.  Rack  mount  slides. 

An  application  for  an  equivalent 
method  determination  for  this  method 
was  received  by  the  EPA  on  April  30, 
2002.  The  method  is  available 
commercially  from  the  applicant. 
Environnement  S.A.,  111,  Boulevard 
Robespierre,  78304  Poissy,  France 
[http://www.environnement-sa.com). 


The  new  equivalent  method  for  O3  i$ 
an  automated  method  (analyzer)  that 
utilizes  a  measurement  principle  based 
on  absorption  of  ultraviolet  light  by 
ozone  at  a  wavelength  of  254  nm.  The 
newly  designated  equivalent  method  is 
identified  as  follows: 

EQOA-0992-087,  "Teledyne— Advanced 
Pollution  Instrumentation  Model  400E  UV 
Photometric  Ozone  Analyzer,"  operated  on 
any  full  scale  range  between  0 — 100  ppb  and 
0 — 1000  ppb,  with  any  range  mode  (Single, 
Dual,  or  Auto  Range),  at  any  ambient 
temperature  in  the  range  of  5  °C  to  40  °C,  on 
input  power  of  115  or  230  Vac  (nominal)  and 
50-60  Hz,  with  a  PTFE  sample  particulate 
filter,  with  a  sample  flow  rate  of  800  ±80 
cmVmin  (sea  level),  with  the  dilution  factor 
set  to  1,  with  Dynamic  Zero  ON  or  OFF,  with 
Dynamic  Span  OFF,  with  Temp/Press 
compensation  ON,  and  with  or  without  any 
of  the  following  options:  Internal  or  external 
sample  pump,  Sample/Cal  valve  option. 
Internal  Zero/Span  (IZS),  Rack  mount  with  or 
without  slides,  4-20  mA  isolated  current 
loop  output. 

An  application  for  an  equivalent 
method  determination  for  this  method 
was  received  by  the  EPA  on  Jime  4, 
2002.  The  Model  400E  is  a  modified  and 
updated  version  of  the  Advanced 
Pollution  Instrumentation  Model  400/ 
400A,  which  was  previously  designated 
as  an  equivalent  method  (57  FR  44565) 
and  continues  to  be  so  designated.  The 
model  400E  is  available  commercially 
from  the  applicant,  Teledyne 
Instruments,  Advanced  Pollution 
Instrumentation  Division,  6565  Nancy 
Ridge  Drive,  San  Diego,  California 
(http://www.teledyne-api.com). 

A  test  analyzer  representative  of  each 
of  these  methods  has  been  tested  by  the 
respective  applicant  in  accordance  with 
the  applicable  test  procedures  specified 
in  40  CFR  part  53  (as  amended  on  July 
18,  1997).  After  reviewing  the  results  of 
those  tests  and  other  information 
submitted  by  the  applicants,  EPA  has 
determined,  in  accordance  with  part  53, 
that  each  of  these  methods  should  be 
designated  as  an  equivalent  method. 
The  information  submitted  by  the 
applicants  will  be  kept  on  file,  either  at 
EPA's  National  Exposure  Research 
Laboratory,  Research  Triangle  Park, 
North  Carolina  27711  or  in  an  approved 
archive  storage  facility,  and  will  be 
available  for  inspection  (with  advance 
notice)  to  the  extent  consistent  with  40 
CFR  part  2  (EPA's  regulations 
implementing  the  Freedom  of 
Information  Act). 

As  a  designated  reference  or 
equivalent  method,  each  method  is 
acceptable  for  use  by  states  and  other  air 
monitoring  agencies  under  the 
requirements  of  40  CFR  part  58, 
Ambient  Air  Quality  Surveillance.  For 
such  purposes,  the  method  must  be 


used  in  strict  accordance  with  the 
operation  or  instruction  manual 
associated  with  the  method  and  subject 
to  any  specifications  and  limitations 
(e.g.,  measurement  range,  operational 
settings,  or  temperature  range)  specified 
in  the  applicable  designation  method 
description  (see  the  identifications  of 
the  methods  above).  Use  of  the  method 
should  also  be  in  general  accordance 
with  the  guidance  and 
reconunendations  of  applicable  sections 
of  the  "Quality  Assurance  Handbook  for 
Air  Pollution  Measurement  Systems. 
Volume  I,"  EPA/600/R-94/038a  and 
"Quality  Assurance  Handbook  for  Air 
Pollution  Measurement  Systems, 
Volume  n.  Part  1,"  EPA-454/R-98-004. 
Vendor  modifications  of  a  designated  . 
reference  or  equivalent  method  used  for 
purposes  of  part  58  are  permitted  only 
with  prior  approval  of  the  EPA,  as 
provided  in  part  53.  Provisions 
concerning  modification  of  such 
methods  by  users  are  specified  tmder 
section  2.8  of  appendix  C  to  40  CFR  part 
58  (Modifications  of  Methods  by  Users). 

In  general,  a  method  designation 
applies  to  any  sampler  or  analyzer 
which  is  identical  to  the  sampler  or 
analyzer  described  in  the  application  for 
designation.  In  some  cases,  similar 
samplers  or  analyzers  manufactured 
prior  to  the  designation  may  be 
upgraded  or  converted  (e.g.,  by  minor 
modification  or  by  substitution  of  the 
approved  operation  or  instruction 
manual)  so  as  to  be  identical  to  the 
designated  method  and  thus  achieve 
designated  status.  The  manufacturer 
should  be  consulted  to  determine  the 
feasibility  of  such  upgrading  or 
conversion. 

Part  53  requires  that  sellers  of 
designated  reference  or  equivalent 
method  analyzers  or  samplers  comply 
with  certain  conditions.  These 
conditions  are  specified  in  40  CFR  53.9 
and  are  summarized  below: 

(a)  A  copy  of  the  approved  operation 
or  instruction  manual  must  accompany 
the  sampler  or  analyzer  when  it  is 
delivered  to  the  ultimate  purchaser. 

(b)  The  sampler  or  analyzer  must  not 
generate  any  unreasonable  hazard  to 
operators  or  to  the  envirotunent. 

(c)  The  sampler  or  analyzer  must 
function  within  the  limits  of  the 
applicable  performance  specifications 
given  in  40  CFR  parts  50  and  53  for  at 
least  one  year  after  delivery  when 
maintained  and  operated  in  accordance 
with  the  operation  or  instruction 
manual. 

(d)  Any  sampler  or  analyzer  offered 
for  sale  as  part  of  a  reference  or 
equivalent  method  must  bear  a  label  or 
sticker  indicating  that  it  has  been 
designated  as  part  of  a  reference  or 
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equivalent  method  in  accordance  with 
part  53  and  showing  its  designated 
method  identification  number. 

(e)  If  such  an  analyzer  has  two  or 
more  selectable  ranges,  the  label  or 
sticker  must  be  placed  in  close 
proximity  to  the  range  selector  and 
indicate  which  range  or  ranges  have 
been  included  in  the  reference  or 
equivalent  method  designation. 

(f)  An  applicant  who  offers  samplers 
or  analyzers  for  sale  as  part  of  a 
reference  or  equivalent  method  is 
required  to  maintain  a  list  of  ultimate 
purchasers  of  such  samplers  or 
analyzers  and  to  notify  them  within  30 
days  if  a  reference  or  equivalent  method 
designation  applicable  to  the  method 
has  been  canceled  or  if  adjustment  of 
the  sampler  or  analyzer  is  necessary 
under  40  CFR  53.11(b)  to  avoid  a 
cancellation. 

(g)  An  applicant  who  modifies  a 
sampler  or  analyzer  previously 
designated  as  part  of  a  reference  or 
equivalent  method  is  not  permitted  to 
sell  the  sampler  or  analyzer  (as 
modified]  as  part  of  a  reference  or 
equivalent  method  (although  it  may  be 
sold  without  such  representation),  nor 
to  attach  a  designation  label  or  sticker 
to  the  sampler  or  analyzer  (as  modified) 
under  the  provisions  described  above, 
until  the  applicant  has  received  notice 
under  40  CFR  53.14(c)  that  the  original 
designation  or  a  new  designation 
applies  to  the  method  as  modified,  or 
until  the  applicant  has  applied  for  and 
received  notice  under  40  CFR  53.8(b)  of 
a  new  reference  or  equivalent  method 
determination  for  the  sampler  or 
analyzer  as  modified. 

Aside  from  occasional  breakdowns  or 
malfunctions,  consistent  or  repeated 
noncompliance  with  any  of  these 
conditions  should  be  reported  to: 
Director,  Human  Exposure  and 
Atmospheric  Sciences  Division  (MI>- 
E205-01],  National  Exposure  Research 
Laboratory,  U.S.  Environmental 
Protection  Agency,  Research  Triangle 
Park,  North  Carolina  27711. 

Designation  of  these  new  equivalent 
methods  is  intended  to  assist  the  States 
in  establishing  and  operating  their  air 
quality  surveillance  systems  imder  40 
CFR  part  58.  Questions  concerning  the 
conunercial  availability  or  technical 
aspects  of  the  method  should  be 
directed  to  the  applicant. 

Dated:  September  4,  2002. 
Jewel  F.  Morris, 

Acting  Director,  National  Exposure  Research 
Laboratory. 

[FR  Doc.  02-23261  Filed  9-11-02;  8:45  am] 
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Implementation  of  the  Small  Business 
Liability  and  Brownf  ields  Revttalizatlon 
Act 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  Environmental  Protection 
Agency  (EPA)  is  holding  two  public 
meetings  to  discuss  EPA's  draft  of  the 
fiscal  year  2003  Brownfields 
Assessment,  Cleanup,  and  Revolving 
Loan  Fund  Grant  Application 
Guidelines  (FY  03  Guidelines).  The 
public  meetings  will  be  held  on 
Thursday,  September  26,  2002  in 
Washington,  DC  at  the  times  and 
location  specified  below.  EPA  will  make 
the  draft  Brownfields  Grant  guidelines 
available  to  the  public  on  the  Agency's 
Web  site  at  http://www.epa.gov/ 
brownfields  on  September  18,  2002. 
Interested  stakeholders  and  the  public 
are  encouraged  to  dovtmload  and  review 
the  draft  guidelines  prior  to  the  public 
meetings. 

The  purpose  of  the  public  meetings  is 
for  EPA's  Office  of  Brownfields  Cleanup 
and  Redevelopment  to  listen  to  the 
views  of  public  stakeholders  on  the 
Agency's  draft  Brownfields  Grant 
Guidelines.  Ehuing  the  public  meetings, 
EPA  officials  will  discuss  the  draft 
Guidelines,  as  well  as  reserve  a  limited 
amount  of  time  at  the  meetings  to 
discuss  other  implementation  issues 
regarding  the  new  Brownfields  Law. 
DATES:  The  public  meetings  will  be  held 
on  September  26,  2002  in  Learning 
Forum  Rooms  A  and  B  of  the  Marriott 
Learning  Complex  in  the  Ronald  Reagan 
Building  at  1300  Pennsylvania  Avenue 
NW..  Washington,  DC  20004.  The  first 
session  will  be  held  from  10  a.m.-ll:30 
p.m.  The  second  session  will  be  held 
from  2  p.m.-3:30  p.m. 
ADDRESSES:  Both  public  meetings  will 
be  held  in  Learning  Forum  Rooms  A 
and  B  of  the  Marriott  Learning  Complex 
in  the  Ronald  Reagan  Building  and 
International  Trade  Center  at  1300 
Pennsylvania  Avenue  NW.,  Washington, 
DC  20004.  The  Marriott  Learning  Center 
Complex  is  on  the  concourse  level  of  the 
Ronald  Reagan  Building  just  inside  the 
building  entrance  fi-om  the  Federal 
Triangle  Metro  station. 

Those  parties  that  wish  to  submit 
written  comments  on  the  draft 
Brownfields  Grants  Guidelines  must 
submit  their  comments  to  EPA  no  later 
than  September  26,  2002.  To  ensure  that 
EPA  has  adequate  time  to  consider  any 


written  comments,  the  Agency 
encourages  parties  to  submit  their 
comments  to  the  Agency  in  electronic 
format.  Electronic  comments  may  be 
submitted  to  EPA's  Office  of 
Brownfields  Cleanup  and 
Redevelopment  at 

BF.comments@epa.gov.  Parties  wishing 
to  submit  their  comments  via  the  United 
States  Postal  Service  should  address 
their  comments  to:  Ms.  Patricia 
Overmeyer,  U.S.  Environmental 
Protection  Agency,  Office  of 
Brownfields  Cleanup  and 
Redevelopment,  MC-5105T,  1200 
Pennsylvania  Avenue.  Washington.  DC 
20460.  Hand  deliveries  should  be  sent 
to  Ms.  Patricia  Overmeyer.  U.S. 
Environmental  Protection  Agency, 
Office  of  Brownfields  Cleanup  and 
Redevelopment,  Room  2406,  1301 
Constitution  Ave.  NW..  Washington.  DC 
20460. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information,  contact  EPA's 
Office  of  Brownfields  Cleanup  and 
Redevelopment  at  202-566-2777. 
SUPPLEMENTARY  INFORMATION:  The 
FY2003  Brownfields  Grant  Guidelines 
will  be  the  first  that  EPA  will  issue 
under  Sectionl04(b)(5)  of  the 
Comprehensive  Envirorunental 
Response,  Compensation,  and  Liability 
Act  (CERCLA)  as  amended  by  the 
recently  enacted  Small  Business 
Liability  Relief  and  Brownfields 
Revitalization  Act,  Public  Law  107-118 
(SBLRBRA).  Guidelines  for  grant 
programs  are  exempt  from  notice  and 
comment  requirements  under  5  U.S.C. 
553(a)(2).  However,  the  Agency  has 
decided  that  consultation  with  public 
stakeholders  prior  to  issuing  the  final 
version  of  the  Brownfields  Grant 
Guidelines  is  an  appropriate  step  in 
effectively  implementing  the  new 
Brownfields  Law. 

Both  meetings  are  open  to  the  general 
public.  Stakeholders  that  have  actively 
worked  with  EPA  on  Brownfields 
issues,  including  those  representing 
state,  tribal,  and  local  government 
associations,  industry  trade 
associations,  environmental  interest 
groups,  and  environmental  justice 
interest  groups  will  be  invited  by  EPA. 
The  focus  of  the  morning  session  will  be 
on  issues  of  general  interest  to  state  and 
local  governments,  enviroimiental 
justice  organizations,  and 
environmental  interest  groups.  The 
afternoon  session  generally  will  focus 
on  insights  that  industry  trade 
associations  and  commercial 
organizations  may  have  on  how  the 
draft  Brownfields  Grant  Guidelines  can 
leverage  private  investment  in 
Brownfields  revitalization.  Interested 
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parties  and  the  general  public  are 
invited  to  participate  in  either  or  both 
of  the  public  meetings. 

Parties  wishing  to  provide  their  views 
to  EPA  on  the  draft  FY  03  Guidelines. 
or  to  listen  to  the  views  of  other  parties. 
are  strongly  encouraged  to  attend  the 
pubhc  meetings.  Interested  parties  not 
able  to  attend  one  of  the  public  meetings 
on  September  26,  2002  may  submit 
written  comments  to  the  Agency.  All 
written  comments  must  be  received  by 
the  Agency  no  later  than  September  26, 
2002.  The  Agency  will  carefully 
consider  comments  received  during  the 
public  meetings,  as  well  as  written 
comments  received  on  or  before 
September  26.  2002,  prior  to  issuing 
final  Brownfields  Grant  Application 
Guidelines  in  October,  2002.  However, 
due  to  the  need  to  provide  the  final 
Guidelines  to  potential  applicants 
promptly,  EPA  does  not  plan  to  respond 
in  writing  to  written  comments. 

Dated:  September  5.  2002. 
Linda  Garczynski, 

Director.  Office  of  Brownfields  Cleanup  and 

Remediation. 

|FR  Doc.  02-232B4  Filed  9-11-02;  8:4.5  ami 
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EPA  Science  Advisory  Board, 
Notification  of  Public  Advisory 
Committee  IMeetings;  Human  IHealth 
Research  Strategy  Review  Panel 

Pursuant  to  the  Federal  Advisory- 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  of  two  meetings 
of  the  Human  Health  Research  Strategy 
Review  Panel  (HHRS  Review  Panel)  of 
the  U.S.  Environmental  Protection 
Agency's  (EPA)  Science  Advisory  Board 
(SAB).  The  Panel  will  meet  on  the  dates 
and  times  noted  below.  All  times  noted 
are  Eastern  Time.  All  meetings  are  open 
to  the  public,  however,  seating  is 
limited  and  available  on  a  first  come 
basis.  For  teleconference  meetings, 
available  lines  may  also  be  limited. 
Important  Notice:  The  document  that  is 
the  subject  of  this  SAB  review,  Human 
Health  Research  Strategy,  May  2002 
draft,  is  available  on  the  SAB  Web  site 
a.1  http://www.epa.gov/sab/pdf/hhrs.pdf. 
Any  questions  on  the  strategy  should  be 
directed  to  the  program  contact  noted 
lielow. 

Background — The  background  for  this 
review  and  the  charge  to  the  panel  were 
published  in  the  Federal  Re^^er  (67 
FR  41718-41721)  on  June  19,  2002.  The 
notice  also  included  a  call  for 


nominations  for  members  of  the  panel 
in  certain  technical  expertise  areas 
needed  to  address  the  charge  and 
described  the  process  to  be  used  in 
forming  the  panel. 

1.  Human  Health  Research  Strategy 
Review  Panel— September  30,  2002 
Teleconference 

The  HHRS  Review  Panel  will  meet  on 
September  30,  2002  via  teleconference 
from  2:30  p.m.  to  3:30  p.m.  Eastern 
Time.  This  teleconference  meeting  will 
be  hosted  out  of  Conference  Room  6013, 
USEPA,  Ariel  Rios  Building  North,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20004.  The  meeting  is 
open  to  the  public,  but,  due  to  limited 
space,  seating  will  be  on  a  first-come 
basis.  The  public  may  also  attend  via 
telephone,  however,  lines  may  be 
limited.  For  further  information 
concerning  the  meeting  or  how  to  obtain 
the  phone  number,  please  contact  the 
individuals  listed  at  the  end  of  this  FR 
notice. 

Purpose  of  the  Meeting — The  purpose 
of  this  public  teleconference  meeting  is 
to:  (a)  Discuss  the  charge  and  the 
adequacy  of  the  review  materials 
provided  to  the  HHRS  Review  Panel;  (b) 
to  clarify  any  questions  and  issues 
relating  to  the  charge  and  the  review 
materials;  (c)  to  discuss  specific  charge 
assignments  to  the  HHRS  Review 
Panelists;  and  (d)  to  clarify  specific 
points  of  interest  raised  by  the  Panelists 
in  preparation  for  the  face-to-face 
meeting  to  be  held  on  October  7-9, 
2002. 

See  below  for  availability  of  review 
materials,  the  charge  to  the  review 
panel,  and  contact  information. 

2.  Human  Health  Research  Strategy 
Review  Panel— October  7-9,  2002 
Meeting 

The  HHRS  Review  Panel  of  the 
Science  Advisory  Board  (SAB)  will 
conduct  a  public  meeting  on  October  7- 
9,  2002.  The  meeting  will  begin  on 
October  7  at  9  a.m.  and  adjourn  no  later 
than  5:30  p.m.  that  day.  On  October  8, 
2002,  the  meeting  may  begin  at  8  a.m. 
and  adjourn  no  later  than  5  p.m.  On 
October  9,  2002,  the  meeting  will  begin 
at  8  a.m.  and  adjourn  no  later  than  1:30 
p.m.  The  meeting  will  take  place  at  the 
U.S.  Environmental  Protection  Agency's 
Environmental  Research  Center, 
Research  Commons,  86  T.W.  Alexander 
Drive,  Research  Triangle  Park,  NC 
27711.  For  further  information 
concerning  the  ineeting,  please  contact 
the  individuals  listed  at  the  end  of  this 
FR  notice. 

The  need  for  subsequent  meetings  of 
the  Review  Panel  will  be  discussed  at 
this  meeting  and  schedules  of  any  future 


meetings  to  complete  review  of  this 
topic  will  be  determined.  Information 
concerning  any  future  public  meetings 
will  appear  in  Federal  Register  notices 
as  appropriate. 

Purpose  of  the  Meeting — The  purpose 
of  this  meeting  is  to  conduct  a  review 
of  an  Agency  draft  document  entitled, 
Human  Health  Research  Strategy,  May 
2002  Draft  Report,  prepared  by  the  U.S. 
Environmental  Protection  Agency, 
Office  of  Research  and  Development.  In 
particular,  the  Review  Panel  will:  (a) 
Engage  in  dialogue  with  appropriate 
officials  from  the  Agency  who  are 
responsible  for  the  Strategy's 
preparation;  (b)  begin  to  prepare 
responses  to  the  charge  questions;  (c) 
receive  public  comments  as  appropriate; 
and  (d)  plan  and  schedule  subsequent 
meetings  (if  needed)  to  complete  this 
review. 

See  below  for  availability  of  review 
materials,  the  charge  to  the  review 
panel,  and  contact. information  for  both 
meetings. 

FOR  FURTHER  INFORMATION  CONTACT:  To 
enquire  about  public  participation  in 
the  meetings  identified  above  please 
contact  Mr.  Thomas  O.  Miller, 
Designated  Federal  Officer,  HHRS 
Review  Panel,  USEPA  Science  Advisory 
Board  (1400A),  Suite  6450DD,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4558;  fax  at  (202)  501- 
0323;  or  via  e-mail  at 
milIer.tom@epa.gov.  Requests  for  oral 
comments  must  be  in  writing  (e-mail, 
fax  or  mail)  and  received  by  Mr.  Miller 
no  later  than  noon  Eastern  Time  on  the 
following  dates;  for  the  September  30 
teleconference  call,  requests  must  be 
received  by  September  25;  and  for  the 
October  7-9  face  to  face  meeting, 
requests  must  be  received  by  October  2, 
2002. 

The  SAB  will  have  a  brief  period  (no 
more  than  10  minutes)  available  during 
the  Teleconference  meeting  for 
applicable  public  comment.  For  the 
Teleconference,  the  oral  public 
comment  period  will  be  divided  among 
the  speakers  who  register.  At  the 
October  7-9  face  to  face  meeting,  the 
oral  public  comment  will  be  limited  to 
sixty  minutes  divided  among  the 
speakers  who  register.  Registration  is  on 
a  first  come  basis.  Speakers  who  have 
been  granted  time  on  the  agenda  may 
not  yield  their  time  to  other  speakers. 
Those  wishing  to  speak  but  who  are 
unable  to  register  in  time  may  provide 
their  comments  in  writing. 

Members  of  the  public  desiring 
additional  information  about  the 
meeting  locations  or  the  call-in  number 
for  the  teleconference,  must  contact  Ms. 
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Zisa  Lubarov-Walton,  Management 
Assistant,  EPA  Science  Advisory  Board 
(1400A),  Suite  6450FF.  U.S.  EPA,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460;  telephone/voice 
mail  at  (202)  564-4537;  fax  at  (202)  501- 
0582;  or  via  e-mail  at  lubarov- 
walton.zisa@epa.gov. 

A  copy  of  the  (uaft  agenda  for  each 
meeting  will  be  posted  on  the  SAB  Web 
site  [http://www.epa.gov/sab)  (under  the 
AGENDAS  subheading)  approximately 
10  days  before  that  meeting. 

Availability  of  Review  Material — 
There  is  one  primary  document  that  is 
the  subject  of  the  review.  The  review 
document  is  available  electronically  at 
the  following  site  http://www.epa.gov/ 
sab/pdf/hhrs.pdf.  For  questions  and 
information  pertaining  to  the  review 
docimient,  please  contact  Dr.  Hugh 
Tilson,  (Mail  Code  B30502).  U.S. 
Environmental  Protection  Agency, 
National  Health  and  Environmental 
Effects  Research  Laboratory,  Research 
Triangle  Park,  NC  27711;  tel.  (919)  541- 
4607,  Fax  (919)  685-3252,  e-mail: 
tilson.hugh@epa.gov.' 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
conmients  of  any  length,  and  to 
acconunodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
hot  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated 
above).  For  teleconference  meetings, 
opportiuiities  for  oral  conunent  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total  (unless  otherwise 
indicated  above).  Deadlines  for  getting 
on  the  pubUc  speaker  list  for  a  meeting 
are  given  above.  Speakers  should  bring 
at  least  35  copies  of  their  comments  and 
presentation  slides  for  distribution  to 
the  reviewers  and  public  at  the  meeting. 
Written  Conunents:  Although  the  SAB 
accepts  written  comments  until  the  date 
of  the  meeting  (unless  otherwise  stated), 
written  comments  should  be  received  in 
the  SAB  Staff  Office  at  least  one  week 
prior  to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
review  panel  for  their  consideration. 
Comments  should  be  supplied  to  the 
appropriate  DFO  at  the  address/contact 
information  noted  above  in  the 
foUoMdng  formats:  One  hard  copy  with 
original  signature,  and  one  electronic 


copy  via  e-mail  (acceptable  file  format: 
Adobe  Acrobat,  WordPerfect,  Word,  or 
Rich  Text  files  (in  IBM-PC/Windows 
95/98  format).  Those  providing  written 
comments  and  who  attend  the  meeting 
are  also  asked  to  bring  35  copies  of  their 
comments  for  public  distribution. 

Meeting  Access — Individuals 
requiring  special  accommodation  at  this 
meeting,  including  wheelchair  access  to 
the  conference  room,  should  contact  Mr. 
Miller  at  least  five  business  days  prior 
to  the  meeting  so  that  appropriate 
arrangements  can  be  made. 

General  Information — Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structuire,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  [http://www.epa.gov/sab) 
and  in  the  Science  Advisory  Board 
FY2001  Annual  Staff  Report  which  is 
available  from  the  SAB  Publications 
Staff  at  (202)  564-^533  or  via  fax  at 
(202) 501-0256. 

Dated:  September  5,  2002. 
A.  Roliert  Flaak, 

Acting  Staff  Director,  EPA  Science  Advisory 
Board. 

[FR  Doc.  02-23262  Filed  9-11-02;  8:45  am] 
BIUJNG  CODE  6S60-50-P 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  of  AAPC  Meeting  for  Septemlier 
2002 

Board  Action 

Pursuant  to  the  Federal  Advisory 
Committee  Act  (Pub.  L.  92^63),  as 
amended,  and  the  FASAB  Rules  of 
Procedure,  as  amended  in  October, 
1999,  notice  is  hereby  given  that  the 
Accounting  and  Auditing  Policy 
Committee  of  the  Federal  Accounting 
Standards  Advisory  Board  (FASAB)  will 
meet  on  Friday,  September  27,  2002,  in 
room  2N30  of  the  GAO  Building. 

The  purpose  of  the  meeting  is  to 
discuss  issues  related  to: 
— Inter-Entity  Costs,  and 
— Credit  Reform  Task  Force 
— A  more  detailed  agenda  can  be 

obtained  from  the  FASAB  Web  site 

( www.fasab.gov) . 

Any  interested  person  may  attend  the 
meeting  as  an  observer.  Committee 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendance.  For 
the  September  meeting,  please  notify 
FASAB  by  September  26  of  your 
planned  attendance  by  calling  202-512- 
7350. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wendy  Comes,  Executive  Director,  441 


G  St.,  NW.,  Mail  Stop  6K17V, 
Washington,  DC  20548.  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  September  6.  2002. 
Wendy  M.  Comes, 

Executive  Director. 

IFR  Doc.  02-23122  Filed  9-11-02:  8:45  am) 

BILLING  COOC  1610-01-« 


FEDERAL  ACCOUNTING  STANDARDS 
ADVISORY  BOARD 

Notice  Of  Agende  Hearing  for  October 
2002 

Board  Action:  Pursuant  to  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463),  as  amended,  and  the  FASAB  Rules 
of  Procedure,  as  amended  in  October. 
1999,  notice  is  hereby  given  that  the 
Federal  Accounting  Standards  Advisory 
Board  (FASAB)  will  hold  an  Agenda 
Hearing  in  conjunction  with  the  October 
2002  Board  meeting.  The  Agenda 
Hearing  will  be  on  Wednesday,  October 
9,  2002,  in  Room  7Cl3  of  the  GAO 
Building. 

The  purpose  of  the  meeting  is  to: 
Obtain  information  from  interested 
individuals,  organizations,  and  groups 
about  potential  future  projects 
Any  interested  person  may  attend  the 
meeting  as  an  observer.  Board 
discussion  and  reviews  are  open  to  the 
public.  GAO  Building  security  requires 
advance  notice  of  your  attendance.  For 
the  October  meeting,  please  notify 
FASAB  by  October  8  of  your  planned 
attendance  by  calling  202-512-7350. 
FOR  FURTHER  INFORMATKW  CONTACT: 
Wendy  Comes,  Executive  Director,  441 
G  St.,  NW.,  Mail  Stop  6K17V, 
Washington,  DC  20548,  or  call  (202) 
512-7350. 

Authority:  Federal  Advisory  Committee 
Act.  Pub.  L.  92-463. 

Dated:  September  6.  2002. 
Wendy  M.  Comes, 
Executive  Director. 

(FR  Doc.  02-23123  Filed  ^18-02;  8:45  am) 
BtLUNG  COOE  ieiO-01-« 


FEDERAL  COMMUNICATIONS 
COMMISSION 

Notice  Of  Public  Informetion 
CollactlorH*)  Being  Reviewed  by  the 
Federal  Communications  Commlsalon 

September  6,  2002. 

SUMMARY:  The  Federal  Communications 
Commission,  as  part  of  its  continuing 
effort  to  reduce  paperwork  burden 
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invites  the  general  public  and  other 
Federal  agencies  to  take  this 
opportunity  to  conunent  on  the 
following  information  collection(s),  as 
required  by  the  Paperwork  Reduction 
Act  of  1995,  Public  Law  104-13.  An 
agency  may  not  conduct  or  sponsor  a 
collection  of  information  unless  it 
displays  a  currently  valid  control 
number.  No  person  shall  be  subject  to 
any  penalty  for  failing  to  comply  with 
a  collection  of  information  subject  to  the 
Paperwork  Reduction  Act  (PRA)  that 
does  not  display  a  valid  control  number. 
Comments  are' requested  concerning  (a) 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performsmce  of  the  functions  of  the 
Commission,  including  whether  the 
information  shall  have  practical  utility: 
(b)  the  acciu-acy  of  the  Commission's 
burden  estimate;  (c)  ways  to  enhance 
the  quality,  utility,  and  clarity  of  the 
information  collected;  and  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  the  respondents, 
including  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 
DATES:  Written  comments  should  be 
submitted  on  or  before  October  15. 
2002.  If  you  anticipate  that  you  will  be 
submitting  comments,  but  find  it 
difficult  to  do  so  within  the  period  of 
time  allowed  by  this  notice,  you  should 
advise  the  contact  listed  below  as  soon 
as  possible. 

ADDRESSES:  Direct  all  comments  to 
Judith  Boley  Herman,  Federal 
Communications  Commission,  Room  1- 
C804,  445  12th  Street,  SW.,  DC  20554  or 
via  the  Internet  to  jboIey@fcc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
additional  information  or  copies  of  the 
information  collection(s),  contact  Judith 
Boley  Herman  at  202-418-0214  or  via 
the  Internet  at  jboley@fcc.gov. 
SUPPLEMENTARY  INFORMATION: 

OMB  Control  No. :  3060-0972 . 

Title:  Multi-Association  Group  (MAG) 
Plan  for  Regulation  of  Interstate  Services 
of  Non-Price  Cap  Incumbent  Local 
Exchange  Carriers  and  Interexchange 
Carriers. 

Form  No.:  FCC  Form  507. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Respondents:  Business  or  other  for- 
profit,  and  State,  local,  and  tribal 
government. 

Number  of  Respondents:  5,461. 

Estimated  Time  Per  Response:  2-100 
hours  (average  burden  per  response]. 

Frequency  of  Response:  On  occasion, 
aimual,  and  quarterly  reporting 
requirements,  and  third  party  disclosure 
requirement. 

Total  Annual  Burden:^  37,562  hours. 


Total  Annual  Cost:  $228,000. 

Needs  and  Uses:  The  Commission 
modified,  on  its  own  motion,  the  data 
collection  and  filing  procedures  for 
implementation  of  the  Interstate 
Common  Line  Support  (ICLS) 
mechanism,  in  order  to  ensure  timely 
implementation  of  the  ICLS  mechanism 
on  July  1,  2002,  as  adopted  in  the  MAG 
Order.  The  Commission  will  use  the 
information  to  determine  whether  and 
to  what  extent  non-price  cap  or  rate-of- 
return  carriers  are  providing  the  data  are 
eligible  to  receive  imiversal  service 
support.  The  tariff  data  is  used  to  make 
sure  the  rates  are  just  and  reasonable. 
The  Commission  is  seeking  an  extension 
of  a  currently  approved  collection  for 
the  normal  three  year  OMB  clearance. 

Federal  Communications  Commission. 
Nf  arlene  H.  Dortch, 

Secretary. 

[FR  Doc.  02-23201  Filed  9-11-02;  8:45  am] 

aiLUNG  CODE  6712-01-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

[Report  No.  2574] 

Petition  for  Reconsideration  of  Action 
in  Rulemaking  Proceeding 

September  4.  2002. 

Petition  for  Reconsideration  has  been 
filed  in  the  Commission's  rulemaking 
proceeding  listed  in  this  Public  Notice 
and  published  pursuant  to  47  CFR 
section  1.429(e].  The  full  text  of  this 
document  is  available  for  viewing  and 
copying  in  Room  CY-A257,  445  12th 
Street.  SW.,  Washington,  DC  or  may  be 
purchased  from  the  Commission's  copy 
contractor,  Qualex  International,  (202) 
863-2893. 

Oppositions  to  this  petition  must  be 
filed  by  September  27,  2002.  See  section 
1.4(b]{l]  of  the  Commission's  rules  (47 
CFR  1.4(b)(1)).  Replies  to  an  opposition 
must  be  filed  within  10  days  after  the 
time  for  filing  oppositions  has  expired. 

Subject:  In  the  Matter  of  Review  of 
part  1 5  and  other  parts  of  the 
Commission's  Rules  (ET  Docket  No.  01- 
278,  RM-9375.  RM-10051). 

Number  of  Petitions  Filed:  1. 

Marlene  H.  Dortch, 

Secretary- 

[FR  Doc.  02-23202  Filed  9-11-02;  8:45  am] 

BH.UNG  CODE  6712-01-4M 


FEDERAL  ELECTION  COMMISSION 

Sunshine  Act  Meeting 

AGENCY:  Federal  Election  Commission. 


DATE  &  TIME:  Tuesday,  September  17, 

2002  at  10  a.m. 

I>LACE:  999  E  Street,  NW.,  Washington, 

DC. 

STATUS:  This  meeting  will  be  closed  to 

the  public. 

ITEMS  TO  BE  DISCUSSED: 

Compliance  matters  pursuant  to  2 
U.S.C.  437g. 

Audits  conducted  pm*suant  to  2 
U.S.C.  437g,  Section  438(b),  and  Title 
26,  U.S.C. 

Matters  concerning  participation  in 
civil  actions  or  proceedings  or 
arbitration. 

Internal  personnel  rules  and 
procediues  or  matters  affecting  a 
particular  employee. 

DATE  &  TIME:  Thursday,  September  19, 

2002  at  10  a.m. 

PLACE:  999  E  Street,  NW.,  Washington. 

DC.  (Ninth  Floor). 

STATUS:  This  meeting  will  be  open  to  the 

public. 

ITEMS  TO  BE  DISCUSSED: 

Correction  and  Approval  of  Minutes. 

Final  Audit  Report— Quayle  2000, 
Inc.  and  Quayle  2000  Compliance 
Committee. 

Routine  Administrative  Matters. 
PERSON  TO  CONTACT  FOR  INFORMATION: 
Mr.  Ron  Harris,  Press  Officer, 
Telephone:  (202)  694-1220. 

Mary  W.  Dove, 

Secretary  of  the  Commission. 

[FR  Doc.  02-23351  Filed  9-10-02;  11:14  am] 

BILUNG  CODE  671S-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Office  of  the  Secretary 

Agency  Infomtatlon  Collection 
Activities;  Proposed  Collections; 
Comment  Request 

The  Department  of  Health  and  Human 
Services,  Office  of  the  Secretary  will 
periodically  publish  summaries  of 
proposed  information  collections 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  OS 
Reports  Clearance  Office  at  (202)  619- 
2118  or  e-mail  GeerieJones@HHS.gov. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
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agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 

Proposed  Project:  Study  of  Fathers' 
Involvement  in  Permanency  Planning 
and  Child  Welfare  Casework — New — 
The  Office  of  the  Assistant  Secretary  for 
Planning  and  Evaluation  proposes  a 
study  to  assess  how  four  states  identify, 
locate,  and  involve  non-custodial 
Others  in  case  decision  making  and 
permanency  planning  for  children  in 
the  child  welfore  system.  Respondents: 
State  or  local  governments — ^Reporting 
Burden  Information — State  and  Local 
Administrator  Burden  Information — 
Number  of  Respondents:  44;  Average 
Burden  per  Response:  35  minutes;  Total 
Administrator  Burden:  26  hours — 
Caseworker  Burden  Information — 
Number  of  Respondents:  1,200;  Average 
Burden  per  Interviewer  Response:  55 
minutes;  Total  Interviewer  Burden: 
1,100  hours — Administrative  Staff 
Burden  Information — Number  of 
Respondents:  8;  Average  Burden  per 
Response  90  minutes;  Total 
Administrative  Burden:  12  hours — Total 
Burden  1,138  hours. 

Send  comments  via  e-mail  to 
Geerie.fones@HHS.gov  or  mail  to  OS 
Reports  Clearance  Office,  Room  503H, 
Huber  H.  Humphrey  Building,  200 
Independence  Avenue,  SW., 
Washington,  DC  20201.  Comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  September  4,  2002. 
Kerry  Weens, 

Deputy  Assistant  Secretary,  Budget. 
[FR  Doc.  02-23108  Filed  9-11-02;  8:45  am) 

BILLING  CODE  41S4-06-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Health 
Statistics:  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Hiunan  Services  announces 
the  following  advisory  committee 
meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS),  Subcommittee  on 
Populations. 

rime  and  Date:  9  a.m.  to  5  p.m.,  September 
27.  2002. 


Place:  The  Adams  Mark  Hotel,  1550  Court 
Place,  Denver.  Colorado  80202-5107,  Phone: 
(303)  893-3333. 

Status:  Open. 

Purpose:  The  Subcommittee  on 
Populations,  NCVHS,  is  holding  a  hearing  to 
discuss  issues  relating  to  statistics  for  the 
determination  of  health  disparities  in  racial 
and  ethnic  populations.  The  focus  will  be  on 
issues  related  to  the  collection  and  use  of 
data  on  race  and  ethnicity  for  American 
Indian/ Alaska  Native  populations.  Invited 
panelists  will  address  methodologies  issues 
[e.g.,  misclassification,  small  area  analysis, 
confidentiality  concerns)  on  the  collection  of 
data  on  race  and  ethnicity,  use  of  mixed  race 
data,  measurement  of  ethnic  identity  and 
perspectives  on  variables  beyond  race  and 
ethnicity  needed  to  determined  health 
disparities  in  racial  and  ethnic  groups. 

Contact  Person  for  More  Information: 
Additional  information  about  this  meeting  as 
well  as  summaries  of  past  meetings  and  a 
roster  of  committee  members  may  be 
obtained  from  Audrey  L.  Burwell,  Office  of 
Minority  Health.  5600  Fishers  Lane, 
Rockwall  II  Building,  Suite  100.  Rockville, 
Maryland  20857,  telephone:  (301)  443-1129. 
fax  (301)  443-8280,  e-mail 
alburwell@osophs.dhhs.gov,  or  Marjorie  S. 
Greenberg,  Executive  Secretary,  NCVHS, 
National  Center  for  Health  Statistics,  Centers 
for  Disease  Control  and  Prevention,  Room 
1100,  Presidential  Building,  6525  Belcrest 
Road,  Hyattsville,  Maryland  20782, 
telephone:  (301)  458-4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  the 
HHS  Web  site:  http://www.ncvhs.hhhs.gov/ 
where  an  agenda  and  n)ore  details  about 
participation  in  the  meeting  or  Subcommittee 
deliberations  will  be  posted  when  available. 

Dated:  August  27,  2002. 
James  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  02-23109  Filed  9-11-02;  8:45  am] 

BILLING  CODE  41S1-05-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Committee  on  Vital  and  Heaitt) 
Statistics:  Meeting 

Pm-suant  to  the  Federal  Advisory 
Committee  Act,  the  Department  of 
Health  and  Human  Services  (HHS) 
announces  the  following  advisory 
conmiittee  meeting. 

Name:  National  Committee  on  Vital  and 
Health  Statistics  (NCVHS). 

Time  and  Date: 
September  25,  2002 — 9  a.m.-€  p.m. 
September  26,  2002—9  a.m.-2  p.m. 

Place:  Quality  Hotel— Arlington,  1200 
North  Courthouse  Road,  Arlington,  Virginia 
22201. 

Status:  Open. 

Purpose:  At  this  meeting  the  Committee 
will  hear  presentations  and  hold  discussions 
on  several  health  data  policy  topics.  On  the 


first  day  the  full  Committee  will  hear  updates 
and  status  reports  from  the  Department  on 
several  topics  including  the  Consolidated 
Health  Informatics  effort  and  the  HHS 
Strategic  Plan.  There  will  also  be  a 
discussion  of  the  Executive  Subcommittee's 
report  on  Committee  operation  and  sfrategy 
based  on  that  Subcommittee's  recent  retreat. 
There  will  be  Subcommittee  breakout 
sessions  late  in  the  afternoon  of  the  first  day 
and  prior  to  the  full  Committee  meeting  on 
the  second  day.  Agendas  for  these  breakout 
sessions  may  be  found  on  the  NCVHS  Web 
site  (URL  below).  On  the  second  day  the 
Committee  will  hear  reports  from  each 
Subcommittee.  Finally,  the  agendas  for  future 
NCVHS  meetings  will  be  discussed. 

Contact  Person  for  More  Information: 
Substantive  program  information  as  well  as 
summaries  of  meetings  and  a  roster  of 
committee  members  may  be  obtained  from 
Marjorie  S.  Greenberg,  Executive  Secretary. 
NCVHS,  National  Center  for  Health  Statistics, 
Centers  for  Disease  Control  and  Prevention, 
Room  1100,  Presidential  Building.  6525 
Belcrest  Road,  Hyattsville,  Maryland  20782. 
telephone  (301)  458—4245.  Information  also 
is  available  on  the  NCVHS  home  page  of  HHS 
Web  site:  http://www.ncvhs.hhs.gov/,  where 
further  information  including  an  agenda  will 
be  posted  when  available. 

Dated:  September  5,  2002. 
)ames  Scanlon, 

Director,  Division  of  Data  Policy,  Office  of 

the  Assistant  Secretary  for  Planning  and 

Evaluation. 

[FR  Doc.  02-23147  Filed  9-11-02;  8:45  am] 

BILLING  CODE  4151-OS-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03008] 

Grants  for  Injury  Control  Researcti 
Centers;  Notice  of  Availabillty  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  grant  for  an  Injury  Control 
Research  Center  (ICRC).  This  program 
addresses  the  "Healthy  People  2010" 
focus  area  of  Injury  and  Violence 
Prevention.  A  copy  of  "Healthy  People 
2010"  is  available  at  the  following 
Internet  address:  http://www.bealth.gov/ 
healthypeople. 
The  purposes  of  this  program  are: 
1.  To  support  injury  prevention  and 
control  research  on  priority  issues  as 
delineated  in:  Healthy  People  2010; 
Injury  Control  in  the  1990's:  A  National 
Plan  for  Action;  Reducing  the  Burden  of 
Injiuy:  Advancing  Prevention  and 
Treatment;  and  the  research  priorities 
published  in  the  National  Center  for 
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Injury  Prevention  and  Control  (NCIPC) 
Research  Agenda.  {For  a  copy  of  the 
NCIPC  Research  Agenda  contact  the 
Program  Manager  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. ) 

2.  To  integrate,  in  the  context  of  a 
national  program,  the  disciplines  of 
engineering,  epidemiology,  medicine, 
biostatistics,  public  health,  law  and 
criminal  justice,  behavioral  and  social 
sciences  in  order  to  prevent  and  control 
injuries  more  effectively. 

3.  To  support  the  identification  and 
description  of  injury  problems,  by 
identifying  risk  and  protective  factors 
that  can  be  used  to  design  and  test 
injury  prevention  and  control  strategies. 
Evaluate  current  and  new  interventions 
for  the  prevention  and  control  of 
injuries,  and  support  the 
implementation  of  effective  prevention 
and  control  strategies  in  the  public  and 
private  sector. 

4.  To  provide  technical  assistance  to 
injury  prevention  and  control  programs 
within  a  geographic  region. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  with  the  following 
performance  goal  for  NCIPC:  To  increase 
external  input  on  the  research  priorities, 
policies,  and  procedures  related  to  the 
extramural  research  supported  by  CDC. 

B.  Authority  And  Catalog  Of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
Sections  301,  391,  392.  393,  and  394  of 
the  Public  Health  Service  Act,  [42 
U.S.C.  241,  280b,  280b-l,  280b-la,  and 
280b-2]  as  amended.  Catalog  of  Federal 
Domestic  Assistance  number  is  93.136. 

C.  Eligible  Applicants 

This  announcement  will  provide 
funding  for  applicants  in  regions  which 
do  not  have  funded  ICRCs  and  for 
applicants  in  regions  which  have 
funded  centers  who  must  re-compete  for 
funding. 

Eligible  applicants  include  all 
nonprofit  and  for-profit  organizations  in 
Region  two,  three,  and  six.  Thus, 
universities,  colleges,  research 
institutions,  hospitals,  other  public  and 
private  organizations,  faith-based 
organizations.  State  and  local  health 
departments,  and  small,  minority  and/or 
women-owned  businesses  are  eligible 
for  these  grants.  Non-academic 
applicant  institutions  should  provide 
evidence  of  a  collaborative  relationship 
with  an  academic  institution. 

Eligible  applicants  are  limited  to 
organizations  in  Region  two  (New 
Jersey,  New  York,  Puerto  Rico,  and 
Virgin  Islands),  Region  three  (Delaware, 
District  of  Coliunbia,  Maryland, 


Pennsylvania,  Virginia,  and  West 
Virginia),  and  Region  six  (Arkansas, 
Louisiana,  New  Mexico,  Oklahoma,  and 

Texas). 

Note:  I(;RC;  grant  awards  are  made  to  the 
applicant  institution/organization,  not  the 
Principal  Investigator.  An  organization 
described  in  section  501(c)(4)  of  Title  26 
u  hich  engages  in  lobbying  activities  shall  not 
be  eligible  for  the  receipt  of  Federal  funds 
constituting  an  award,  grant,  or  loan. 

D. Funds 

Availability  of  Funds: 

Approximately  $905,500  is  expected 
to  be  available  in  FY  2003  to  fund  one 
award.  It  is  expected  that  the  award  will 
be  8905,500  (total  of  direct  and  indirect 
costs).  Ij  is  expected  that  the  award  will 
begin  on  or  about  September  1,  2003. 
and  will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  vears.  Applications  that  exceed  the 
funding  cap  of  5905,500  will  be 
excluded  from  the  competition  and 
returned  to  the  applicant.  Funding 
estimates  may  change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Matching  funds  are  not  required  for 
this  program  announcement,  however 
other  sources  of  funding  must  be 
documented. 

Use  of  Funds:  Center  funding  is  to  be 
designated  for  two  types  of  activities. 
One  type  of  activity  is  considered 
"Core"  and  includes  administration, 
management,  general  support  services 
(e.g.,  statistical,  library,  media  relations, 
and  advocacy)  as  well  as  activities 
associated  with  research  development, 
technical  assistance,  and  education  (e.g., 
seed  projects,  training  activities,  and 
collaborative  and  technical  assistance 
activities  with  other  groups).  Funds  may 
be  allocated  for  trainee  stipends,  tuition 
remission,  and  trainee  travel,  in 
accordance  with  the  current  rates  for  the 
Public  Health  agencies.  Indirect  costs 
for  these  trainee-related  activities  are 
limited  to  eight  percent. 

Defined  research  projects  constitute 
the  second  type  of  activity,  and  ICRCs 
are  encouraged  to  work  toward 
addressing  the  breadth  of  the  field.  Core 
activities  and  defined  research  projects 
may  each  constitute  between  25  percent 
to  75  percent  of  the  operating  budget, 
and  should  be  balanced  in  such  a  way 
that  the  ICRC  demonstrates  productivity 
in  research  as  well  as  teaching  and 
service.  Applicants  with  less 
demonstrated  expertise  in  research  are 
encouraged  to  devote  a  larger  percentage 
of  funds  to  defined  research  projects  in 


order  to  establish  their  capability  as 
research  centers  of  excellence. 

Grant  funds  will  not  be  made 
available  to  support  the  provision  of 
direct  care.  Studies  may  be  supported 
which  evaluate  methods  of  care  and 
rehabilitation  for  potential  reductions  in 
injury  effects  and  costs.  Studies  can  be 
supported  which  identify  the  effect  on 
injury  outcomes  and  cost  of  systems  for 
pre-hospital,  hospital,  and  rehabilitative 
care  and  independent  living. 

Eligible  applicants  may  enter  into 
contracts,  including  consortia 
agreements  (as  set  forth  in  the  PHS 
Grants  Policy  Statement,  dated  April  1, 
1994),  as  necessary  to  meet  the 
requirements  of  the  program  and 
strengthen  the  overall  application. 

Funding  Preferences:  Funding 
preference  will  be  given  to  re-competing 
ICRCs.  These  centers  represent  a  long- 
term  investment  for  NCIPC  and  an 
established  resource  for  Injury  Control- 
related  issues  for  their  States  and 
regions. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  recipient 
will  be  responsible  for  the  following 
activities: 

1.  Applicants  must  demonstrate 
expertise  and  conduct  research  projects 
in  at  least  one  of  the  three  phases  of 
injury  control  (prevention,  acute  care,  or 
rehabilitation)  and  are  encouraged  to  be 
comprehensive. 

2.  Applicants  must  document  ongoing 
injury-related  research  projects  or 
control  activities  currently  Supported  by 
other  sources  of  funding. 

3.  Applicants  must  provide  a  director 
(Principal  Investigator)  who  has  specific 
authority  and  responsibility  to  carry  out 
the  project.  The  director  must  report  to 
an  appropriate  institutional  official,  e.g., 
dean  of  a  school,  vice  president  of  a 
university,  or  commissioner  of  health. 
The  director  must  have  no  less  than 
thirty  percent  effort  devoted  solely  to 
this  project  with  an  anticipated  range  of 
thirty  percent-fifty  percent. 

4.  Applicants  must  demonstrate 
experience  in  successfully  conducting, 
evaluating,  and  publishing  injury 
research  and/or  designing, 
implementing,  and  evaluating  injury 
control  programs. 

5.  Applicants  must  provide  evidence 
of  working  relationships  with  outside 
agencies  and  other  entities  which  will 
allow  for  implementation  of  any 
proposed  intervention  activities. 

6.  Applicants  must  provide  evidence 
of.involvement  of  specialists  or  experts 
in  medicine,  engineering,  epidemiology, 
law  and  criminal  justice,  behavioral  and 
social  sciences,  biostatistics,  and/or 
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public  health  as  needed  to  complete  the 
plans  of  the  center.  These  are 
considered  the  disciplines  and  fields  for 
ICRCs.  An  ICRC  is  encouraged  to 
involve  biomechanicists  in  its  research. 
This  may  be  achieved  through 
collaborative  relationships  as  it  is  not  a 
requirement  that  all  ICRCs  have 
biomechanical  engineering  expertise. 

7.  Applicants  must  have  established 
curricula  and  graduate  training 
programs  in  disciplines  relevant  to 
injury  control  (e.g.,  epidemiology, 
biomechanics,  safety  engineering,  traffic 
safety,  behavioral  sciences,  or 
economics). 

8.  Applicants  must  disseminate  injury 
control  research  findings,  translate  them 
into  interventions,  and  evaluate  their 
effectiveness. 

9.  Applicants  must  have  an 
established  relationship,  demonstrated 
by  letters  of  agreement,  with  injury 
prevention  and  control  programs  or 
injury  surveillance  programs  being 
carried  out  in  the  region  in  which  the 
ICRC  is  located.  Cooperation  with 
private-sector  programs,  e.g.,  "Safe 
USA"  partnerships,  is  encouraged. 

10.  Applicants  should  have  an 
established  or  documented  planned 
relationship  with  organizations  or 
individual  leaders  in  communities 
where  injuries  occur  at  high  rates,  e.g., 
minority  communities. 

F.  Content 

The  Program  Announcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Applications 
should  include  the  following 
information: 

1.  Face  page 

2.  Description  (abstract)  and 
personnel 

3.  Table  of  contents 

4.  Detailed  budget  for  the  initial 
budget  period:  The  budget  should 
reflect  the  composite  figiires  for  the 
grant.  In  addition,  separate  budgets 
(direct  and  indirect  costs)  and 
justifications  should  be  provided  for  the 
following  categories  of  activities: 

a.  Core  activities,  including 
management  and  administrative 
functions,  other  non-research  activities 
{e.g.,  education/training,  consultation, 
technical  assistance,  translation/ 
dissemination,  program  and  policy 
development  and  evaluation,  advocacy, 
and  media  activities,  etc.),  and  small 
seed  projects  of  less  than  $15,000  for    ' 
one  year  or  less. 

b.  Research  Studies: 

(1)  Small  studies  of  $15,000-75,000 
for  one  to  three  years  duration.  These 


projects  might  be  expansions  of  seed 
projects,  either  further  developing 
methods  er  hypotheses  in  preparation 
for  a  larger  investigation  leading  to  the 
submission  of  an  ROl  level  proposal,  or 
may  be  stand-alone  investigations 
sufficient  to  yield  results  worthy  of 
pubUcation  in  a  peer-reviewed  journal 
and/or  a  technical  report  for  a  legislative 
body,  governmental  agency,  or  injury 
control  program. 

(2)  Larger  scale  studies  with  annual 
budgets  exceeding  $75,000  and  lasting 
up  to  five  years.  These  projects  typically 
will  test  hypotheses  and  employ  more 
sophisticated  methodologies  and/or 
lareer  sample  sizes  than  small  studies. 

For  seed  projects,  only  modest 
descriptions  are  required  within  the 
appUcation  and/or  clear  definition  of 
procediu^s  used  to  select  the  projects. 
More  detailed  descriptions, 
commensurate  with  costs,  are  required 
for  both  small  studies  and  larger  scale 
projects. 

An  appUcant  organization  has  the 
option  of  having  specific  salary  and 
hinge  benefit  amoimts  for  individuals 
omitted  from  the  copies  of  the 
application  which  are  made  available  to 
outside  reviewing  groups.  To  exercise 
this  option:  On  the  original  and  two 
copies  of  the  application,  the  appUcant 
must  use  asterisks  to  indicate  those 
individuals  for  whom  salaries  and  fringe 
benefits  are  not  shown;  the  subtotals 
must  still  be  shown.  In  addition,  the 
appUcant  must  submit  an  additional 
copy  of  page  four  of  Form  PHS-398, 
completed  in  full,  with  the  asterisks 
replaced  by  the  salaries  and  fringe 
benefits.  This  budget  page  will  be 
reserved  for  internal  staff  use  only. 

5.  Budget  for  entire  proposed  project 
period  including  budgets  pertaining  to 
consortium/contractual  arrangements. 

6.  Biographical  sketches  of  key 
personnel,  consultants,  and 
collaborators,  beginning  with  the 
Principal  Investigator  and  core  faculty. 

7.  Other  support:  This  listing  should 
include  all  other  funds  or  resources 
pending  or  currently  available.  For  each 
grant  or  contract  include  source  of 
funds,  amount  of  funding  (indicate 
whether  pending  or  current),  date  of 
funding  (initiation  and  termination), 
and  relationship  to  the  proposed 
program. 

8.  Resources  and  environment. 

9.  Research  plan: 

a.  ICRCs  are  to  develop  a  range  of 
research  and  other  non-research 
activities  that  are  designed  to  advance 
the  field  of  injury  control  through 
development  of  new  scientific  or 
surveillance  methods,  creation  of  new 
knowledge,  and  translation  of 
knowledge  into  training,  program  and 


policy  development  and  evaluation 
activities  or  other  applications  that  will 
ultimately  reduce  injuries  or  their 
effects.  ICRC  applications  should 
articulate  how  the  activities  of  their 
program  are  integrated  with  each  other, 
demonstrating  ICRCs  activities  and  their 
potential  impact. 

b.  A  detailed  research  plan  (design 
and  methods)  including  hypothesis, 
expected  outcome,  value  to  field, 
measurable,  and  time-hamed  objectives 
consistent  with  the  activities  for  each 
project  within  the  proposed  grant. 

(1)  Seed  projects  require  a  short  write- 
up  describing  the  injury  control  context 
of  the  study,  the  objective,  the  design, 
the  setting  and  participants,  the 
intervention  being  addressed,  main 
outcome  measurements,  expected 
results,  time  lines,  cost  (direct  and 
indirect),  and  plans  for  translation/ 
disseminaUon,  and/or  clear  definition  of 
procedures  used  to  select  the  projects. 

(2)  Small  research  projects  require  a 
ten  to  fifteen  page  summary  describing 
the  accomplishment  of  all  the  steps, 
including  the  development  and  testing 
of  methods,  instruments,  and  collection 
of  preliminary  data  needed  to  take  an 
irmovative  approach  and  develop  it  to 
the  level  of  a  larger  investigation  leading 
to  the  submission  of  an  ROl  level 
proposal  or  a  stand-alone  investigation 
sufficient  to  yield  results  worthy  of 
publication  in  a  peer-reviewed  journal 
and/or  a  technical  report  for  a  legislative 
body,  governmental  agency,  or  injury 
control  program. 

(3)  Large  research  projects  require  an 
ROl  level  summary  as  described  in  the 
PHS  398  (Rev.  5/01)  guideUnes.  The 
summary  should  be  included  as 
appendices  of  the  application. 

(4)  A  detailed  evaluation  plan  which 
should  address  outcome  and  cost- 
effectiveness  evaluations  as  well  as 
formative,  efficacy,  and  process 
evaluation. 

In  the  research  plan  section  of  the 
application,  include  a  description  for 
each  small  and  large  research  project: 

(1)  Title  of  Project 

(2)  Project  Director/Lead  Investigator 

(3)  Institution(s) 

(4)  Categorization  as  to  "Prevention, 
Acute  Care,  Rehabilitation,  or 
Biomechanics" 

(5)  Categorization  as  to  which  NCIPC 
research  agenda  priority  area  the  project 
addresses.  Also,  a  brief  description  on 
how  it  addresses  that  priority  area.  If  a 
priority  area  is  not  addressed,  provide 
an  explanation 

(6)  Categorization  as  to  "Seed  Project, 
Small  Project,  or  Large  Project" 

(7)  Categorization  as  to  "New  or 
Ongoing  Project" 
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(8)  Cost/Year  (Total  of  Direct  and 
Indirect) 

(9)  Research  Training?  Names, 
Degrees  of  Persons  Trained  or  in 
Training 

(10)  Key  Words 

(11)  Brief  Summary  of  Project 
including  Intended  Application  of 
Finding  (Abstract) 

c.  A  description  of  the  core  faculty 
and  their  roles  in  implementing  and 
evaluating  the  proposed  programs.  The 
applicant  should  clearly  specify  how 
disciplines  will  be  integrated  to  achieve 
the  ICRCs  objectives. 

d.  Charts  snowing  the  proposed 
organizational  structure  of  the  ICRC  and 
its  relationship  to  the  broader 
institution  of  which  it  is  a  part  and, 
where  applicable,  to  affiliate  institutions 
or  collaborating  organizations.  These 
charts  should  clearly  detail  the  lines  of 
authority  as  they  relate  to  the  center  or 
the  project,  both  structiually  and 
operationally.  ICRC  directors  should 
report  to  an  appropriate  organizational 
level  (e.g.  dean  of  a  school,  vice 
president  of  a  university,  or 
commissioner  of  health),  demonstrating 
strong  institution-wide  support  of  ICRC 
activities  and  ensuring  oversight  of  the 
process  of  interdisciplinary  activity. 

e.  Documentation  of  the  involved 
public  health  agencies  and  other  public 
and  private  sector  entities  to  be 
involved  in  the  proposed  program, 
including  letters  that  detail 
commitments  of  support  and  a  clear 
statement  of  the  role,  activities,  and 
participating  personnel  of  each  agency 
or  entity.  | 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  398  (OMB  Number  0925-0001)  and 
adhere  to  the  instructions  on  the  Errata 
Instruction  sheet  for  PHS  398.  Forms  are 
available  at  the  following  Internet 
address:  www.cdc.gov/od/pgo/ 
forminfo.htm.  If  you  do  not  have  access 
to  the  Internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  the  CDC  Prociuement  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
A^lication  forms  can  be  mailed  to  you. 

The  application  must  be  received  by 
5  P.M.  Eastern  Time  October  28.  2002. 
Submit  the  application  to:  Technical 
Information  Management  Section- 
PA03008,  CDC  Procurement  and  Grants 
Office,  2920  Brandywine  Road.  Suite 
3000,  Atlanta.  Georgia  30341. 

Applications  may  not  be  submitted 
electronically. 

Deadline:  The  applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  P.M.  Eastern 
Time  on  the  deadline  date.  Applicants 


sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  closing  due  to  (1)  carrier  error, 
when  the  carrier  accepted  the  package 
with  a  guarantee  for  delivery  by  the 
closing  date  and  time,  or  (2)  significant 
weather  delays  or  natural  disasters,  CDC 
will  upon  receipt  of  proper 
dociunentation,  consider  the  application 
as  having  been  received  by  the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  not  be  eligible  for 
competition  and  will  be  returned  to  the 
applicant. 

H.  Evaluation  Criteria 

Applications  will  be  reviewed  by  CDC 
staff  for  completeness  and 
responsiveness  as  outlined  under  the 
previous  heading  Program 
Requirements.  Incomplete  applications 
and  applications  that  are  not  responsive 
will  be  returned  to  the  applicant 
without  further  consideration. 

Applications  which  are  complete  and 
responsive  may  be  subjected  to  a 
preliminary  evaluation  (triage)  by  the 
Injury  Research  Grant  Review 
Committee  (IRGRC)  to  determine  if  the 
application  is  of  sufficient  technical, 
and  scientific  merit  to  warrant  further 
review  by  the  IRGRC.  Applications  that 
are  determined  noncompetitive  will  not 
be  considered,  and  IRGRC  will  promptly 
notify  the  investigator/program  director 
and  the  official  signing  for  the  applicant 
organization.  Applications  determined 
to  be  competitive  will  be  evaluated  by 
a  dual  review  process. 

Awards  will  be  made  based  on 
priority  scores  assigned  to  applications 
by  the  IRGRC,  programmatic  priorities 
and  needs  determined  by  a  secondary 
review  committee  (the  Advisory 
Committee  for  Injury  Prevention  and 
Control),  and  the  availability  of  funds. 

1 .  Review  by  the  Injury  Research  Grants 
Review  Committee  (IRGRC) 

Initial  peer-review  of  ICRC  grant 
applications  will  be  conducted  by  the 
IRGRC.  The  IRGRC  will  recommend  the 
application  for  further  consideration. 
For  those  applications  recommended  for 
further  consideration,  a  team  of  peer 
reviewers,  including  members  of  the 
IRGRC.  will  conduct  on-site  visits  at 
each  applicant  institution,  generate 
summary  statements  for  the  visits,  and 
report  the  assessment  to  the  IRGRC. 

Factors  to  be  considered  by  the  IRGRC 
include: 

a.  The  specific  aims  of  the 
application,  e.g.,  the  long-term 
objectives  and  intended 


accomplishments.  Approval  of  research 
projects  (including  new  research 
projects  proposed  diiring  the  five-year 
funding  cycle)  is  subject  to  peer-review. 

(1)  Seed  projects  will  be  evaluated 
collectively  on  the  mechanism  for 
solicitation  of  projects,  on  the  technical/ 
scientific  merit  review,  and  on  the 
selection  and  monitoring  of  projects. 

(2)  Small  projects  will  be  evaluated 
individually  on  the  innovative  approach 
and  proposed  methods  for  achieving  an 
investigation  sufficient  to  support  a 
submission  of  an  ROl  level  proposal 
and/or  worthy  of  publication  in  a  peer- 
reviewed  journal  and/or  a  technical 
report  for  a  legislative  body, 
governmental  agency,  or  injiuy  control 
pro-am. 

(3)  Large  projects  will  be  evaluated 
individually  according  to  existing  ROl 
level  project  standards  as  described  in 
the  PHS  398  (Rev.  4/98)  guidelines.  The 
application  must  have  a  minimum  of 
three  large  research  projects  approved  in 
order  to  be  recommended  for  further 
consideration. 

b.  The  scientific  and  technical  merit 
of  the  overall  application,  including  the 
significance  and  originality  (e.g.,  new 
topic,  new  method,  new  approach  in  a 
new  population,  or  advancing 
understanding  of  the  problem)  of  the 
proposed  research. 

c.  The  extent  to  which  the  evaluation 
plan  will  allow  for  the  measurement  of 
progress  toward  the  achievement  of 
stated  objectives.  Does  your  application 
specify  how  you  will  measure  the 
effectiveness  of  your  program? 

d.  Qualifications,  adequacy,  and 
appropriateness  of  personnel  to 
accomplish  the  proposed  activities. 

e.  The  soundness  of  the  proposed 
budget  in  terms  of  adequacy  of 
resoiuxes  and  their  allocation. 

f.  In  addition  to  conducting  defined 
research  projects,  ICRCs  are  expected  to 
devote  substantied  attention  to  activities 
directed  at  advancing  the  field  through 
other  activities  that  are  designed  to 
improve  research  capabilities  and 
translate  research  into  practice. 
Examples  of  activities  include: 
Consultation  and  technical  assistance 
that  are  responsive  to  regional  and  state 
priorities,  professional  training  for 
researchers  and  practitioners,  program 
development,  and  evaluation  endeavors. 
The  degree  of  effort  devoted  to  these 
aspects  of  an  ICRCs  program  should  be 
clearly  stated  in  the  justification  and  the 
budget.  The  degree  of  effort  may  be 
varied  and  should  reflect  the  specific 
focus  and  goals  of  the  ICRC. 

g.  Details  of  progress  in  the  most 
recent  funding  period  should  be 
provided  in  the  application  if  the 
applicant  is  submitting  a  re-competing 
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application.  Documented  examples  of 
success  include:  Development  of  pilot 
projects;  completion  of  high  quality 
research  projects;  publication  of 
findings  in  peer  reviewed  scientific  and 
technical  journals;  number  of 
professionals  trained;  ongoing  provision 
of  consultation  and  techsdcal  assistance; 
integration  of  disciplines;  translation  of 
research  into  implementation;  and 
impact  on  injiiry  control  outcomes 
including  legislation,  regidation, 
treatment,  and  behavior  modification 
interventions. 

h.  Does  the  application  adequately 
address  the  requirements  of  Title  45 
CFR  part  46  for  the  protection  of  human 
subjects? 

i.  Does  the  applicant  meet  the  CDC 
Policy  requirements  regarding  the 
inclusion  of  women,  ethnic,  and  racial 
groups  in  the  proposed  research?  This 
includes: 

(1)  The  proposed  plan  for  the 
inclusion  of  both  sexes,  racial  and 
ethnic  minority  populations  for 
appropriate  representation. 

(2)  The  proposed  justification  when 
representation  is  limited  or  absent. 

(3)  A  statement  as  to  whether  the 
design  of  the  study  is  adequate  to 
measure  differences  when  warranted. 

(4)  A  statement  as  to  whether  the 
plans  for  recruitment  and  outreach  for 
study  participants  include  the  process 
of  establishing  partnerships  with 
conmumity  or  communities  and 
recognition  of  mutual  benefits. 

j.  Does  the  application  adequately 
address  the  requirements  of  the  "PHS 
Policy  on  Humane  Care  and  Use  of 
Laboratory  Animals  by  Awardee 
Institutions?' 

2.  Review  by  the  CDC  Advisory 
Conmiittee  for  Injury  Prevention  and 
Control  (AOPC) 

Secondary  review  of  ICRC  grant 
applications  with  a  priority  score  of  350 
or  better  from  the  initial  peer-review  by 
the  IRGRC  will  be  conducted  by  the 
Science  and  Program  Review  Section 
(SPRS)  of  the  ACIPC.  The  SPRS  consists 
of  ACn*C  members.  Federal  Ex  Officio 
participants,  and  organizational 
liaisons.  The  Federal  Ex  Officio 
participants  will  be  responsible  for 
identifying  proposals  in  overlapping 
areas  of  research  interest  so  that 
unwarranted  duplication  in  federally 
funded  research  can  be  avoided.  The 
NCIPC  Division  Associate  Directors  for 
Science  (ADS)  or  their  designees  will 
address  the  SPRS  to  assure  that  research 
priorities  of  the  aimouncement  are 
understood  and  to  provide  background 
regarding  current  research  activities. 
These  recommendations  will  be 
presented  to  the  entire  AQPC  in  the 


form  of  a  report  by  the  Chairman  of  the 
SPRS.  The  ACIPC  will  vote  to  approve, 
disapprove,  or  modify  these 
recommendations  for  funding 
consideration. 

These  recommendations,  based  on  the 
results  of  the  review  by  the  IRGRC,  the 
relevance  and  balance  of  the  proposed 
research  relative  to  the  NCIPC  programs 
and  priorities,  and  the  assurance  of  no 
duplication  of  federally-funded 
research,  are  presented  to  the  Director, 
NCIPC,  for  funding  decisions. 

Factors  to  be  considered  by  the  ACIPC 
include: 

a.  The  results  of  the  peer-review. 

b.  The  significance  of  the  proposed 
activities  as  they  relate  to  national 
program  priorities,  geographic  balance, 
and  the  achievement  of  national 
objectives. 

c.  The  overall  balance  of  the  ICRC 
program  in  addressing  the  three  phases 
of  injury  control  (prevention,  acute  care, 
and  rehabilitation);  the  control  of  injiuy 
among  populations  who  are  at  increased 
risk,  including  racial/ethnic  minority 
groups,  the  elderly  and  children;  the 
major  causes  of  intentional  and 
imintentional  injury;  and  the  major 
disciplines  of  injury  control  (such  as 
biomechanics,  epidemiology,  and 
behavioral  science). 

d.  Budgetary  considerations.  The 
ACIPC  will  recommend  annual  funding 
levels  as  detailed  is  section  "D.  Funds" 
of  this  announcement. 

3.  Continued  Funding 

Continuation  awards  within  the 
project  period  will  be  made  on  the  basis 
of  the  availabihty  of  funds  and  the 
following  criteria: 

a.  The  accomplishments  of  the  ciurent 
budget  {)eriod  show  that  the  applicant's 
objectives  as  prescribed  in  the  yearly 
work  plans  are  being  met. 

b.  TTie  objectives  for  the  new  budget 
period  are  realistic,  specific,  and 
measurable. 

c.  The  methods  described  will  clearly 
lead  to  achievement  of  these  objectives. 

d.  The  evaluation  plan  allows 
management  to  monitor  whether  the 
methods  are  effective  by  having  clearly 
defined  process,  impact,  and  outcome 
objectives,  and  the  applicant 
demonstrates  progress  in  implementing 
the  evaluation  plan. 

e.  The  budget  request  is  clearly 
explained,  adequately  justified, 
reasonable,  and  consistent  with  the 
intended  use  of  grant  funds. 

1.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  the  original  plus 
two  copies  of: 


1 .  Annual  progress  report.  The 
progress  report  will  include  a  data 
requirement  that  demonstrates  measures 
of  effectiveness. 

2.  Financial  status  report,  no  more 
than  90  days  after  the  end  of  the  budget 
period. 

3.  Final  financial  status  report  and 
performance  report,  no  more  than  90 
days  after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
annoimcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each  see  Attachment  I  of  this 
announcement  as  posted  on  the  CDC 
home  web  page. 

AR-1     Human  Subjects  Certification 
AR-2    Requirements  for  inclusion  of 

Women  and  Racial  and  Ethnic 

Minorities  in  Research 
AR-3    Animal  Subjects  Requirements 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirement 
AR-11     Healthy  People  2010 
AR-1 2     Lobbying  Restrictions 
AR-1 3    Prohibition  on  Use  of  CDC 

funds  for  Certain  Gun  Control 

Activities 
AR-20    Conference  Activities  within 

Grants/Cooperative  Agreements 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements 
can  be  found  on  the  CDC  home  page 
Internet  address — http://www.cdc.gov. 
Click  on  "Funding"  then  "Grants  and 
Cooperative  Agreements".  For  general 
questions  about  this  announcement, 
contact:  Technical  Information 
Management,  CDC  Procurement  and 
Grants  Office,  2920  Brandywine  Rd, 
Room  3000,  Atianta,  GA  30341-4146, 
Telephone:  770-488-2700. 

For  business  management  and  budget 
assistance,  contact:  Nancy  Pillar,  Grants 
Management  Specialist,  CDC 
Procurement  and  Grants  Office,  2920 
Brandjrwine  Rd,  Room  3000,  AUanta, 
GA  30341-4146.  Telephone:  770-488- 
2751,  E-mail:  nfp6@cdc.gov. 

For  program  technical  assistance, 
contact:  Tom  Voglesonger,  Program 
Manager,  Office  of  Research  Grants, 
National  Center  for  Injury  Prevention 
and  Control,  Centers  for  Disease  Control 
and  Prevention  (CDC),  4770  Buford 
Highway,  NE.,  (K58),  Atianta,  GA 
30341-3724,  Telephone:  770-488-4265, 
E-mail:  tdvl@cdc.gov. 
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Dated:  September  5,  2002. 
Sandra  R.  Manning, 

Director.  Procurvment  and  Grants  Office. 
Center!;  for  Disease  Control  and  Prevention. 
[FR  Doc.  02-23151  Filed  »-ll-02:  8:45  am] 
BILLING  CODE  4163-1IM> 


DEPARTMEm-  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03006] 

Immunization  and  Vaccines  for 
Ctiildren  Grants;  Notice  of  Availability 
of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  announces  the 
availability  of  fiscal  year  (FY)  2003 
funds  for  a  grant  program  for  Preventive 
Health  Services,  Immunization  and  the 
Vaccines  for  Children  (VFC)  program. 
Both  programs  address  the  "Healthy 
People  2010"  priority  area  under 
Immunization  and  Infectious  Diseases. 

The  purpose  of  this  grant  program  is 
to  support  efforts  to  plan,  develop,  and 
maintain  a  public  health  infrastructure, 
which  assures  an  effective  national 
immunization  system.  As  a  part  of  this 
system,  the  purpose  of  the  VFC  program 
is  to  increase  access  to  vaccines  for 
eligible  children  by  supplying  Federal 
government-purchased  pediatric 
vaccines  to  public  and  private  health 
care  providers  registered  with  the 
program.  Eligible  children  include 
newborns  through  those  18  years  of  age 
who  are  Medicaid-eligible.  not  insured, 
American  Indian/ Alaska  Natives,  and 
children  not  insiu'ed  with  respect  to  the 
vaccine  who  are  served  by  a  Federally- 
Qualified  Health  Center  or  a  Rural 
Health  Clinic. 

Measurable  outcomes  of  the  program 
will  be  in  alignment  vdth  one  or  more 
of  the  following  performance  goals  for 
the  National  Immunization  Program: 

1.  Reduce  the  number  of  indigenous 
cases  of  vaccine-preventable  diseases. 

2.  Ensure  that  two  year-olds  are 
appropriately  vaccinated. 

3.  Improve  vaccine  safety 
surveillance. 

4.  Increase  routine  vaccination 
coverage  levels  for  adolescents. 

5.  Increase  the  proportion  of  adults 
who  are  vaccinated  annually  against 
influenza  and  who  have  ever  been 
vaccinated  against  pneumococcal 
diseases. 


B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance  Number 

This  program  is  authorized  under 
section  317  of  the  Public  Health  Service 
Act,  (42  U.S.C.  247b].  as  amended.  The 
Catalog  of  Federal  Domestic  Assistance 
number  is  93.268.  The  VFC  Program  is 
authorized  under  Section  1902(a)(62).  of 
the  Social  Security  Act.  42  U.S.C. 
section  1396a(a)(62).  The  VFC  Program 
was  established  under  the  authority  of 
Section  1928(a)  of  the  Social  Security 
Act,  42  U.S.C.  1396s)(a). 

C.  Eligible  Applicants 

Limited  Competition 

Assistance  will  be  provided  only  to 
the  health  departments  of  States  or  their 
bona  fide  agents,  including  the  District 
of  Columbia,  the  Commonwealth  of 
Puerto  Rico,  the  Virgin  Islands,  the 
Commonwealth  of  the  Northern  Mariana 
Islands,  American  Samoa.  Guam,  the 
Federated  States  of  Micronesia,  the 
Republic  of  the  Marshall  Islands,  and 
the  Republic  of  Palau.  In  consultation 
with  States,  assistance  may  be  provided 
to  political  subdivisions  of  States.  The 
Federated  States  of  Micronesia,  the 
Republic  of  Palau  and  the  Republic  of 
the  Marshall  Islands  are  not  eligible  for 
funding  through  the  VFC  Program. 
Competition  is  limited  to  these  entities 
because  they  have  the  primary 
responsibility  for  carrying  out  the  public 
health  assurance  functions  required  to 
achieve  the  desired  outcomes  and 
performance  goals  established  by  CDC. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

D.  Funds 

Availability  of  Funds 
Section  317 

Approximately  $180,000,000  in 
Section  317  funds  is  available  in  FY 
2003  to  fund  64  awards  for  program 
operations.  It  is  expected  that  the 
average  Section  317  award  for  program 
operations  will  be  $2.8  million,  ranging 
from  $62,000  to  $16,000,000. 

In  addition,  approximately 
$208,000,000  in  Section  317  funds  is 
available  in  FY  2003  to  fund  64  Section 
317  awards  for  vaccine  purchases.  It  is 
expected  that  the  average  Section  317 
award  for  vaccine  purchase  will  be 
$3,250,000,  ranging  from  $6,000  to 
$25,000,000. 

VFC 

Approximately  $65,000,000  in  VFC 
funds  is  available  in  FY  2003  to  fund  61 


awards  for  program  operations.  It  is 
expected  that  the  average  VFC  award  for 
program  operations  will  be  $1,000,000, 
ranging  from  $99,000  to  $7,000,000. 

In  addition,  approximately 
$704,000,000  in  VFC  funds  is  available 
in  FY  2003  to  fund  61  VFC  awards  for 
vaccine  purchase.  It  is  expected  that  the 
average  VFC  award  for  vaccine  purchase 
will  be  $11,555,000,  ranging  from 
$298,000  to  $121,000,000. 

All  applicants  eligible  for  VFC 
funding  are  expected  to  apply  for  both 
Section  317  and  VFC  funds. 

It  is  expected  that  the  awards  will 
begin  on  or  about  January  1 ,  2003  and 
will  be  made  for  a  12-month  budget 
period  within  a  project  period  of  up  to 
five  years.  Funding  estimates  may 
change.  All  awards  are  subject  to 
availability  of  funds. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Direct  Assistance 

You  may  request  Federal  personnel 
and  vaccines  for  which  CDC  has 
established  purchase  contracts  as  Direct 
Assistance  (DA)  in  lieu  of  a  portion  of 
financial  assistance.  Grantees  may  also 
access  Federal  contracts  for  equipment, 
supplies,  and  services  needed  for 
immunization  registry  development  by 
requesting  these  costs  as  DA. 

Use  of  Funds 

Funding  requests  not  directly  related 
to  immimization  activities  are  outside 
the  scope  of  these  grant  programs  and 
will  not  be  funded. 

Immimization  grant  funds  are 
intended  to  supplement  and  may  not  be 
used  to  supplant  state  and  local 
resources. 

Grant  funds  awarded  for  vaccine  may 
be  used  only  for  purchasing  vaccines. 
Vaccines  obtained  through  the  VFC 
Program  may  be  administered  only  to 
VFC-eligible  persons  in  risk  groups 
recommended  by  the  Advisory 
Committee  on  Iinmunization  Practices 
(ACIP).  Vaccines  and  related  products 
acquired  with  317  funds  [with  the 
exception  of  Td/DT  toxoids  and 
hepatitis  B  immune  globulin  (HBIG)]  are 
not  to  be  administered  to  persons 
eligible  for  the  VFC  Program.  Additional 
information  about  limitations  on  the  use 
of  VFC  funds  for  program  operations  is 
provided  in  the  CDC  document  entitled 
"VFC  Operations  Guide"  which  is 
available  from  CDC  upon  request.  (See 
section  J.  Where  to  Obtain  Additional 
Information). 

Based  on  the  availability  of 
appropriated  317  funds,  Section  317 
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grant  funds  may  also  be  used  to 
implement  programs  to  ensiue 
vaccination  of  adolescents  and  adults. 
Also  based  upon  the  availability  of  grant 
funds,  vaccines  may  be  purchased  for 
adults  not  covered  by  Medicare, 
including  hepatitis  B  vaccine  for 
persons  at  high  risk,  influenza  vaccine 
for  persons  50  years  of  age  and  older, 
and  any  other  vaccines  recommended 
by  the  ACIP  for  adults. 

The  amount  of  grant  funds  used  for 
shipping  vaccine  to  providers  should  be 
within  tihe  per-dose  cost  standards 
established  by  CDC  through  on-going 
cost  studies. 

Grant  funds  may  not  be  used  to 
purchase  or  lease  vehicles  or  for 
administrative  overhead  such  as  rent 
and  utilities.  Costs  associated  with 
purchasing  or  leasing  vehicles  will  be 
denied  except  in  cases  where  the 
application  provides  strong  evidence  of 
exceptional  need  directly  related  to  the 
implementation  of  the  program. 
Requests  for  funds  to  support 
administrative  overhead  covered  by  the 
indirect  cost  agreement  will  also  be 
denied.  Applications  that  include 
requests  for  funding  to  support 
administrative  overhead  should  include 
a  copy  of  the  grantee's  indirect  cost  rate 
agreement. 

Recipient  Financial  Participation 

Documentation  of  recipient  financial 
participation  is  required  for  this 
program  in  accordance  with  this 
Program  Annoimcement.  Although  CDC 
does  not  require  grantees  to  match 
funding  for  immunization  activities, 
CDC  wishes  to  fully  docmnent  grantee 
financial  participation  in  immimization 
programs  as  recommended  by  the 
Institute  of  Medicine  ("Calling  The 
Shots,  Immunization  Finance  Policies 
and  Practices",  National  Academy  of 
Sciences,  2000).  Therefore,  grantees 
should  fully  and  comprehensively 
document  all  support  by  grantee  and 
sub-grantee  agencies,  including  in-kind 
support,  for  immunization  program 
activities  and  vacdne  purchases. 

Funding  Priority 

As  funding  levels  permit,  funds  will 
be  awarded  for  the  program  activities 
listed  in  the  "2002  VFC  Operations 
Guide"  and  the  "Immunization  Program 
Operations  Manual"  (available  from 
CDC  upon  request:  See  section  J.  Where 
to  Obtain  Additional  Information); 
including  screening  and  referral  of 
children  enrolled  in  the  Special 
Supplemental  Nutrition  Program  for 
Women,  Infants  and  Children  (WIG)  in 
areas  where  evidence  suggests  that  WIC 
enrollees  are  significantly  under- 
immunized. 


Priority  will  be  given  to  funding 
activities  proven  to  be  effective  in 
•raising  immimization  coverage.  These 
activities  are  described  in  the 
"Community  Guide  to  Preventive 
Health  Services"  published  by  CDC  and 
available  through  the  following  Web 
site:  www.thecommunityguide.org. 

Priority  will  also  be  given  to  funding 
activities  that:  (1)  Identify  areas  where 
immimization  coverage  is  low  relative 
to  the  over-all  population;  (2)  identify 
the  under-immunized  individuals  in 
these  areas;  and  (3)  implement  proven 
strategies  to  ensure  that  these 
individuals  are  fully  vaccinated. 

Funding  Preferences 

Funding  preference  will  be  given  to 
current  recipients. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purposes  of  these  programs,  the 
recipient  will  be  responsible  for  the 
following  activities: 

1.  Program  Management 

a.Identify  areas  where  immunization 
coverage  is  low  and  implement 
strategies  to  ensure  that  under- 
immunized  individuals  in  these  areas 
are  identified  and  receive  ACIP- 
recommended  vaccines. 

b.  Build  and  participate  in 
community-based  and  program-wide 
coalitions  to  promote  specific  activities 
or  projects  intended  to  assure 
immunization  of  all  age  groups. 

c.  Coordinate  educational  and  other 
activities  with  state  and  local  WIC 
programs,  to  assure  that  children 
participating  in  WIC  are  screened  and 
referred  for  immunizations  using  a 
documented  immimization  history  in 
accordance  with  policy  of  the  United 
States  Department  of  Agriculture. 

d.  Coordinate  program  planning  and 
implementation  with  the  Indian  Health 
Service,  Tribal/638  health  clinics  and 
other  entities  that  provide  medical 
services  to  Native  populations  to  assure 
consistent  and  immediate  access  to  all 
VFC  vaccines  by  American  Indian  and 
Alaska  Native  populations. 

2.  Vaccine  Management 

a.  Establish  a  cost-effective  system  for 
distributing  federally-purchased  vaccine 
to  private  and  public  health  care 
providers. 

b.  Estimate  317  and  VFC  vjiccine 
needs,  based  on  ACIP 
recommendations,  populations  to  be 
served,  anticipated  vaccine  uptake  and 
wastage  rates,  state/local  vaccine  supply 
policies  and  existing  vaccine 
inventories. 


c.  Follow  a  CDC-approved  purchasing 
plan  for  VFC  vaccine  to  ensure  that  total 
aimual  VFC  vaccine  purchases  do  not 
exceed  the  amount  needed  for  VFC 
eligible  children  and  are  consistent  with 
the  number  of  VFC-eligible  children 
reported  to  and  certified  by  CDC. 

d.  Provide  vaccines  to  VFC  enrolled 
providers  in  sufficient  quantities  to 
immunize  VFC-eligible  children  in 
accordance  vdth  ACIP  resolutions. 

e.  Update  (armually)  and  maintain 
VFC  program  records  on  all 
participating  providers. 

f.  Establish  a  system  to  document 
wasted  and  unaccounted  for  vaccines 
purchased  with  317  and  VFC  funds. 

g.  Implement  a  program  with 
immunization  providers  and  vaccine 
depots  to  minimize  and  report  vaccine 
wastage. 

h.  Submit  claims  for  rebate  of  excise 
tax  for  vaccines  that  cannot  be 
administered  because  of  shelf-life 
expiration  or  improper  storage  and 
handling. 

i.  Maintain  a  system  for  detecting, 
responding  to,  and  reporting  suspected 
cases  of  fraud  and  abuse  involving 
Federally-purchased  vaccine. 

3.  Immunization  Registries 

Develop,  update,  and/or  implement  a 
plan  to  reach  the  Healthy  People  2010 
goal  of  enrolling  at  lea,st  95  percent  of 
children  under  six  years  of  age  in  a  fully 
operational  registry. 

4.  Provider  Quality  Assurance 

a.  Work  with  health  insurance 
companies,  managed  care  organizations 
(MCOs)  and  the  State  Medicaid  agency 
to  ensure  that  local  health  departments 
are  appropriately  reimbursed  for 
vaccines  and  vaccine  administration 
costs  that  are  covered  benefits. 

b.  Work  with  private  health  care 
providers  to  reduce  referrals  to  public 
clinics  and  remove  the  barriers  to 
immunization  that  drain  limited  317 
vaccine  resources  in  public  clinics. 

c.  Provide  educational  opportunities 
for  public  and  private  providers 
concerning  the  standards  for  pediatric 
and  adult  immunization  practices, 
reporting  of  suspected  vaccine 
preventable  diseases  (VPDs).  and 
provider  responsibilities  under  the 
National  Childhood  Vaccine  Injury  Act 
(sections  2125  and  2126  of  the  Public 
Health  Service  Act,  42  U.S.C.  sections 
300aa-25  and  300aa-26);  including 
recordkeeping,  reporting  and  use  of 
Vaccine  Information  Statements. 

d.  Conduct  site  visits  to  VFC  provider 
offices  to  evaluate  vaccine  management, 
ensure  compliance  with  VFC  progreun 
requirements,  assess  immunization 
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practices  and  make  recommendations 
for  improvement.         i 

5.  Service  Delivery 

a.  Coordinate  with  local  public  health 
agencies  and  clinics  to  make 
immimization  services  and  ACIP- 
recommended  vaccines  available  for 
underserved  populations  of  all  age 
groups  in  every  county  and'major  city. 

b.  Enroll  health  care  providers  who 
serve  children  into  the  VFC  program  in 
accordance  with  Section  1902(a)(62).  of 
the  Social  Security  Act  and  Section 
1928  (42  U.S.C.  1396s)  (a)  of  the  Social 
Security  Act. 

c.  Assess  completeness  of  prenatal 
hepatitis  B  svirface  antigen  (HbsAg) 
screening  and  appropriate  vaccination 
of  infants  at  high  risk  of  perinatally- 
acquired  hepatitis  B  infection. 

d.  Conduct  and  coordinate  case 
management  of  infants  at  high  risk  of 
perinatally-acquired  hepatitis  B 
infection  to  ensure  completion  of  the 
hepatitis  B  vaccination  series. 

e.  Work  with  child  care  facilities, 
schools,  state,  and  local  agencies,  to 
identify  and  provide  appropriate 
vaccinations  to  under-immimized 
infants  and  children  entering  day  care 
and  school. 

6.  Consimier  Information 

a.  Undertake  appropriate  efforts  to 
inform,  influence,  and  motivate  the 
public  about  the  impcMrtance  and  safety 
of  immunizations. 

b.  Distribute  Vaccine  Information 
Statements  (VIS)  and  CDC's  instructions 
for  their  use  to  ensure  proper  use  of  VIS 
in  accordance  with  the  National 
Childhood  Vaccine  Injury  Act  (section 
2126  of  the  Public  Health  Service  Act, 
42  U.S.C.  300aa-26. 

7.  Surveillance 

a.  Investigate  and  document 
suspected  VPD  cases  in  accordance  with 
CDC's  "Manual  for  Surveillance  of 
Vaccine  Preventable  Diseases". 

b.  Submit  timely  case  reports  to  CDC 
on  cases  of  VPD  designated  as 
reportable  by  the  Council  of  State  and 
Territorial  Epidemiologists. 

c.  Coordinate  and  monitor  the 
Vaccine  Adverse  Events  Surveillance 
System  mandated  by  the  National 
Childhood  Vaccine  Injury  Act  of  1986. 

d.  Follow  up  on  all  reports  of  serious 
adverse  events  [e.g.,  death,  life- 
threatening  iUness,  hospitalization  and 
permanent  disability)  following 
immunization. 

8.  Population  Assessment 

a.  Identify  and  monitor  pockets  of 
under-immunized  children  and  adults 
by  using  immunization  coverage        ' 


estimates  (e.g.,  cluster  siuveys, 
immunization  registries.  Medicare 
billing  data,  retrospective  analysis  of 
school  inunimization  surveys,  provider 
coverage  assessments  and  Behavioral 
Risk  Factor  Sample  Survey). 

b.  Estimate  immunization  coverage 
and  exemption  rates  among  children  in 
day  care  and  kindergarten. 

c.  Use  existing  coverage  data  to 
monitor  and  analyze  uptake  of  new  and 
recently  introduced  vaccines. 

F.  Content 

Applications 

The  Program  Annoimcement  title  and 
number  must  appear  in  the  application. 
Use  the  information  in  the  Program 
Requirements,  Other  Requirements,  and 
Evaluation  Criteria  sections  to  develop 
the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  listed,  so  it  is  important  to 
follow  them  in  laying  out  the  program 
plan.  The  narrative  should  be  no  more 
than  80  pages,  double-spaced,  printed 
on  one  side,  with  one-inch  margins,  and 
12  point  Courier  font. 

The  application  should  consist  of,  at 
minimiun,  a  description  of  Program 
Need,  Objectives,  Methods,  Evaduation, 
Budget,  Budget  Justification,  Applicant 
Resources,  and  Management  Plan.  All 
applications  must  clearly  differentiate 
317  and  VFC  funding  streams  to  enable 
CDC  and  grantee  financial  offices  to 
track  these  funds  separately.  CDC  will 
provide  instructions  and  a  budget 
template  for  this  purpose  in  a  Grant 
Guidance  document.  Requests  for  VFC 
funds  must  be  justified  based  on  the 
number  and  proportion  of  the 
population  eligible  for  VFC  vaccines. 

Direct  Assistance 

To  request  new  direct-assistance 
assignees,  include: 

a.  Number  of  assignees  requested. 

b.  Description  of  the  position  and 
proposed  duties. 

c.  Ability  or  inability  to  hire  locally 
with  financial  assistance. 

d.  Justification  for  request. 

e.  Organizational  chart  and  name  of 
intended  supervisor. 

f.  Opportunities  for  training, 
education,  and  work  experiences  for 
assignees. 

g.  Description  of  assignee's  access  to 
computer  equipment  for  communication 
with  CDC  (e.g.,  personal  computer  dt 
home,  personal  computer  at 
workstation,  shared  computer  at 
workstation  on  site,  shared  computer  at 
a  central  office). 

G.  Submission  and  Deadline 

Submit  the  original  and  two  copies  of 
PHS  5161-1  (OMB  Number  0920-0428). 


Forms  are  available  at  the  following 
internet  address:  www.cdc.gov/od/pgo/ 
forminfo.htm. 

If  you  do  not  have  access  to  the 
internet,  or  if  you  have  difficulty 
accessing  the  forms  on-line,  you  may 
contact  tihe  CDC  Procurement  and 
Grants  Office  Technical  Information 
Management  Section  at:  770-488-2700. 
Application  forms  can  be  mailed  to  you. 

The  application  must  be  received  by 
5  p.m.  Eastern  Time  October  28,  2002. 
Submit  the  application  to:  Technical 
Information  Management-PA03006, 
Procurement  and  Grants  Office,  Center 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Rd,  Room  3000, 
Atlanta,  GA  30341-4146.  Forms  may 
not  be  submitted  electronically. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  received  before  5  P.M.  Eastern 
Time  on  the  deadline  date.  Applicants 
sending  applications  by  the  United 
States  Postal  Service  or  commercial 
delivery  services  must  ensure  that  the 
carrier  will  be  able  to  guarantee  delivery 
of  the  application  by  the  closing  date 
and  time.  If  an  application  is  received 
after  close  due  to  (1)  carrier  error,  when 
the  carrier  accepted  the  package  with  a 
guarantee  for  delivery  of  the  closing 
date  and  time,  or  (2)  significant  weather 
delays  or  natural  disasters,  CDC  will 
upon  receipt  of  proper  documentation, 
consider  the  application  as  having  been 
received  by  the  deadline. 

Applications  which  do  not  meet  the 
above  criteria  will  be  returned  to  the 
applicant.  Applicants  will  be  notified  of 
their  failure  to  meet  the  submission 
requirements. 

H.  Evaluation  Criteria 


Application 

Applicants  are  required  to  provide 
Measures  of  Effectiveness  that  will 
demonstrate  the  accomplishment  of 
various  identified  objectives  of  the 
grant.  Measures  of  Effectiveness  must 
relate  to  the  performance  goals  as  stated 
in  section  "A.  Purpose"  of  this 
aimouncement.  They  should  be 
expressed  as:  (1)  A  stated  percentage 
increase  in  coverage  for  individual 
vaccines  or  maintenance  of  coverage  at 
the  national  goal  of  90  percent,  and  (2) 
objectives  related  to  specific 
programmatic  areas  for  which  a  need  for 
additional  programmatic  emphasis  has 
been  identified.  Measures  miist  be 
objective  and  quantitative  and  must 
measure  the  intended  outcome.  These 
Measures  of  Effectiveness  shall  be 
submitted  with  the  application  and 
shall  be  an  element  of  evaluation. 

Each  application  will  be  evaluated 
individually  against  the  following 
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criteria  by  an  independent  review  group 
appointed  by  CDC: 

1.  Methods  (30  points) 

Are  the  proposed  activities  and 
interventions  potentially  effective  in 
directly  impacting  immunization 
coverage  and  disease  reduction, 
(especially  in  under-immunized 
geographical  areas  and  sub- 
populations)?  Is  the  management  plan 
likely  to  ensiire  that  grant-funded 
activities  will  be  implemented  in  a 
timely  fashion? 

2.  Program  Plan  (25  points) 

Does  the  application  propose  effort  for 
required  activities  in  all  program 
components  outiined  in  section  "D. 
Program  Requirements"  and  for 
populations  of  all  ages  (infants, 
children,  adolescents  and  adiUts)? 

3.  Objectives  (25  points) 

Does  the  program  objectives  focus  on 
specific  activities  that  potentially 
impact  program  need? 

4.  Evaluation  (20  points) 

Are  quantified  performance  measures 
that  will  demonstrate  program 
effectiveness  as  indicated  by 
achievement  of  program  objectives  and 
intended  outcomes  clearly  stated? 

5.  Budget  (not  scored) 

Are  the  budget  and  budget 
justification  thorough  in  explaining  the 
purpose  for  which  each  line  item  is 
requested,  and  how  the  amounts  were 
derived?  Are  the  budget  items 
apportioned  across  the  program 
components?  Are  the  317  and  VFC 
funds  clearly  differentiated? 

1.  Other  Requirements 

Technical  Reporting  Requirements 

Provide  CDC  with  original  plus  two 
copies  of: 

1 .  Semiannual  progress  reports.  The 
progress  report  will  include  a  data 
element  that  demonstrates  measures  of 
effectiveness.  The  first  report  will  cover 
the  period  January  1  to  June  30,  and  the 
second  report  (which  serves  as  the 
continuation  application)  will  cover  the 
period  July  1  to  December  30.  A  copy 
of  the  progress  report  due  on  July  30 
must  be  submitted  via  computer-based 
systems  and  formats  developed  by  CDC 
that  specify  required  data  elements 
related  to  measures  of  effectiveness  (the 
original  and  two  copies  are  to  be 
mailed). 

2.  Ad  hoc  reports,  i.e.,  VPD  case 
reports  and  ongoing  purchase  and 
inventory  reports  for  all  vaccines 
purchased  with  public  funds,  via  forms, 
templates,  and  computer-based  systems 


developed  by  CDC  should  be  submitted 
as  information  is  collected  or  as 
requested  by  CDC. 

3.  Financial  Status  Report,  with  an 
attachment  that  delineates  separate  VFC 
and  317  expenditures  and  obligations  by 
object  class  category,  no  more  than  90 
days  after  the  end  of  the  budget  period. 

4.  Final  financial  and  performance 
report,  with  an  attachment  that 
delineates  separate  VFC  and  317 
expenditures  and  obligations  by  object 
class  category,  no  more  than  90  days 
after  the  end  of  the  project  period. 

Send  all  reports  to  the  Grants 
Management  Specialist  identified  in  the 
"Where  to  Obtain  Additional 
Information"  section  of  this 
announcement. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  I  in  the 
application  kit. 

AR-1  Human  Subjects  Requirements 
AR-7  Executive  Order  12372  Review 
AR-8    Public  Health  System  Reporting 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-11     Healthy  People  2010 
AR-12    Lobbying  Restrictions 
AR-1 4    Accounting  System 

Requirements 

J.  Where  To  Obtain  Additional 
Information 

This  and  other  CDC  announcements, 
the  necessary  applications  and 
associated  forms  can  be  found  on  the 
CDC  home  page:  http://www.cdc.gov. 

Click  on  "Fimding"  then  "Grants  and 
Cooperative  Agreements." 
-»  For  general  questions  about  this 
annoimcement,  contact:  Technical 
Information  Management,  CDC 
Procurement  and  Grants  Office,  2920 
Brandywine  Rd.  Room  3000,  Atianta, 
GA  30341-4146,  Telephone:  770-488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Peaches  Brown, 
Grants  Management  Specialist, 
Procurement  and  Grants  Office,  Centers 
for  Disease  Control  and  Prevention, 
2920  Brandywine  Road,  Room  3000, 
Atlanta,  GA  30341-4146,  Telephone 
number:  (770)  488-2738,  E-mail 
address:  prbO@cdc.gov. 

For  program  technical  assistance, 
contact:  Glen  Koops,  Acting  Chief, 
Program  Operations  Branch,  ISD, 
National  Immunization  Program, 
Mailstop  E-52,  1600  Clifton  Rd., 
Atianta,  GA  30333,  Telephone  niunber: 
(404)  639-8215,  E-mail  address: 
gak3@cdc.gov. 


Dated:  September  6.  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
(FR  Doc.  02-23187  Filed  9-11-02;  8:45  am] 
BILLMG  CODE  4163-ia-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  DtoawM  Control  and 
Prevwitlon 

Alcohol  Syndrom*  and  Fatal  Alcohol 
Eftoct  National  Taak  Forca  Maatlng; 
Corraction 

AGENCY:  Centers  for  Disease  Control  and 
Prevention,  HHS. 

ACTION:  Notice;  correction. 

Name:  National  Task  Force  on  Fetal 
Alcohol  Syndrome  and  Fetal  Alcohol 
Effect  (NTFFAS/FAE):  Correction. 

Times  and  Dates:  8:30  a.m.— 4:30  p.m., 
September  20,  2002.  8:30  a.m.-12  noon, 
September  21,  2002. 

summary:  The  National  Task  Force  on 
Fetal  Alcohol  Syndrome  and  Fetal 
Alcohol  Effect  published  a  notice  in  the 
Federal  Register  of  August  8.  2002. 
announcing  a  meeting  place. 

Correction 

In  the  Federal  Register  of  August  8. 
2002,  Volume  67.  Number  153.  Notice. 
Page  51584,  "Place"  should  read: 

Place:  Marriott  Atlanta  Marquis.  265 
Peachtree  Center  Avenue,  Atianta, 
Georgia  30303,  telephone  404/521- 
0000:  fax  404/586-6299. 

FOR  FURTHER  INFORMATION  CONTACT: 

Louise  Floyd,  770/488-7372. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
Notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  5,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

(FR  Doc.  02-23188  Filed  9-11-02:  8:45  am] 
BUXING  CODE  4163-1t-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Cantars  for  Disease  Control  and 
PravanUon 

National  Vaccina  Advisory  Committee, 
Subcommtttea  on  Futura  Vaccines, 
Subcommitlaa  on  Immunization 
Covaraga,  and  Subcommlttae  on 
Vaccina  Safety  and  Communication 


In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  Federal 
advisory  committee  meetings. 

Name:  National  Vaccine  Advisory 
Committee  (NVAC). 

Times  and  Dates:  9  a.m.-3  p.m..  October  8, 
2002.  8:30  a.m.-3  p.m.,  October  9,  2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Notice:  In  the  interest  of  security,  the 
Department  has  instituted  stringent 
procedures  for  entrance  to  the  Hubert  H. 
Humphrey  Building  by  non-government 
employees.  Thus,  persons  without  a 
government  identification  card  should  plan 
to  arrive  at  the  building  each  day  either 
between  8  a.m.  and  8:30  a.m.  or  12:30  p.m. 
and  1  p.m.  Entrance  to  the  meeting  at  other 
times  during  the  day  cannot  be  assured. 

Puqpose:  This  committee  advises  and 
makes  recommendations  to  the  Director  of 
the  National  Vaccine  Program  on  matters 
related  to  the  Program  responsibilities. 

Matters  To  Be  Discussed:  Agenda  items 
will  include:  A  report  from  the  National 
Vaccine  Program  Office  (NVPO)  and  the 
Interagency  Vaccine  Workgroup;  a  report 
from  the  Assistant  Secretary  for  Health; 
discussion  on  a  proposal  for  a  workshop  on 
traveler's  vaccines;  an  update  on  the 
Influenza  Pandemic  Preparedness  Plan;  an 
update  on  vaccine  supply;  a  discussion  of 
compensation  for  vaccine  administration: 
Center  for  Medicare  and  Medical  Services 
Ruling;  a  discussion  of  international  vaccine 
development  and  introduction;  an  update  on 
immunization  registries:  a  discussion  of 
racial  and  ethnic  disparities  in  adult 
immunization  rates;  Polio  Laboratory 
Containment  and  ramifications  of  recent 
synthesis  of  poliovirus;  Vaccine  Safety  and 
Communication  Subcommittee  report; 
Immunization  Coverage  Subcommittee 
report,  Future  Vaccines  Subcommittee  rfeport; 
Increasing  Public  Participation  in  Dialogue 
and  Deliberation  About  Vaccines — Report 
from  Wingspread;  discussions  on  Smallpox 
Vaccine  Development  and  DHHS  Smallpox 
Vaccine  Policy;  Institute  of  Medicine  (lOM) 
Report — Vaccine  Financing,  also  an  update 
on  the  lOM  Safety  Review  Committee; 
reports  from  Advisory  Committee 
Immunization  Practices/NVAC  Smallpox 
Working  Group^Update,  Advisory 
Commission  on  Childhood  Vaccines/Division 


of  Vaccine  Injury  Compensation,  Vaccine 
Related  Biological  Products  Advisory 
Committee/Food  and  Drug  Administration, 
Advisory  Committee  on  Immunization 
Practices/National  Immunization  Program/ 
National  Center  for  Infectious  Diseases. 

Name:  Subcommittee  on  Future  Vaccines. 

Time  and  Date:  3:15  p.m.-5  p.m.,  October 
8.  2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  405 A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  develops 
policy  options  and  guides  national  activities 
that  lead  to  accelerated  development, 
licensure,  and  the  best  use  of  new  vaccines 
in  the  simplest  possible  immunization 
schedules. 

Matters  To  Be  Discussed:  Agenda  items 
will  be;  a  discussion  on  Planning  for  a 
meeting  on  Pneumococcal  Vaccinations  for 
Adults;  a  report  on  the  CMV  meeting;  a 
discussion  of  potential  future  topics.  Cell- 
culture  based  influenza  vaccine.  Implications 
of  vectored  vaccines. 

Name:  Subcommittee  on  Immunization 
Coverage. 

Time  and  Date:  3:15  p.m.-5  p.m.,  October 
8,  2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  705A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  will  identify 
and  propose  solutions  that  provide  a 
multifaceted  and  holistic  approach  to 
reducing  barriers  that  result  in  low 
immunization  coverage  for  children. 

Matters  To  Be  Discussed:  Agenda  items 
will  include  discussions  on  the  updates  on 
Publication  of  Adult  and  Pediatric  Standards; 
lOM  Study  on  Financing  Vaccines;  Influenza 
Immunization  Study/READII;  Registry  for 
missed  immunizations;  Areas  of  Unmet 
Needs. 

Name:  Subcommittee  on  Vaccine  Safety 
and  Communication.  ^ 

Time  and  Date:  3:15  p.m.-5  p.m.  October 
8,  2002. 

Place:  Hubert  H.  Humphrey  Building, 
Room  425A,  200  Independence  Avenue,  SW., 
Washington,  DC  20201. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  This  subcommittee  reviews  issues 
relevant  to  vaccine  safety  and  adverse 
reactions  to  vaccines. 

Matters  To  Be  Discussed:  Influenza 
communications  programs;  a  progress  report 
from  the  lOM  Vaccine  Safety  Review;  and  a 
progress  report  about  changes  in  the  Vaccine 
Injury  Compensation  Program;  a  report  about 
Thimerosal  class  action  suits. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

Contact  Person  for  More  Information: 
Gloria  Sagar,  Committee  Management 
Specialist,  NVPO,  CDC,  4700  Buford 
Highway  M/S  K-77,  Chamblee,  Georgia 
30341,  telephone  770/488-2040. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  notices 


pertaining  to  announcements  of  meetings  and 
other  committee  management  activities  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  "b,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-23152  Filed  &-11-02;  8:45  am] 

BILLING  CODE  416»-18-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Medicare  and  Medicaid 
Services 

[Document  identifier:  CMS-484] 

Agency  Information  Collection 
Activities:  Submission  for  0MB 
Review;  Comment  Request 

AGENCY:  Centers  for  Medicare  and 
Medicaid  Services,  HHS. 

In  compliance  with  the  requirement 
of  section  3506(c)(2)(A)  of  the 
Paperwork  Reduction  Act  of  1995,  the 
Centers  for  Medicare  and  Medicaid 
Services  (CMS)  (formerly  known  as  the 
Health  Care  Financing  Administration 
(HCFA),  Department  of  Health  and 
Human  Services,  is  publishing  the 
following  summary  of  proposed 
collections  for  public  comment. 
Interested  persons  are  invited  to  send 
comments  regarding  this  burden 
estimate  or  any  other  aspect  of  this 
collection  of  information,  including  any 
of  the  following  subjects:  (1)  The 
necessity  and  utility  of  the  proposed 
information  collection  for  the  proper 
performance  of  the  agency's  functions; 
(2)  the  accuracy  of  the  estimated 
burden;  (3)  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected;  and  (4)  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology  to 
minimize  the  information  collection 
burden. 

Type  of  Information  Collection 
Request:  Extension  of  a  currently 
approved  collection. 

Title  of  Information  Collection: 
Attending  Physician's  Certification  of 
Medical  Necessity  for  Home  Oxygen 
Therapy  and  Supporting  Regiilations  42 
CFR  410.38  and  42  CFR  424.5. 

Fonn  No.:  0938-0534  (CMS-484). 

Use:  This  form  is  used  to  determine 
if  oxygen  is  reasonable  and  necessary 
piirsuant  to  Medicare  Statute;  Medicare 
claims  for  home  oxygen  therapy  must  be 
supported  by  the  treating  physician's 
statement  and  other  information 
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including  estimate  length  of  need  (#  of 
months),  diagnosis  codes  (ICD-9)  etc. 

Frequency:  As  needed. 

Affected  Public:  Business  of  other  for- 
profit. 

Number  of  Respondents:  175,000. 

Total  Annual  Responses:  500,000. 

Total  Annual  Hours:  50,000. 

To  obtain  copies  of  the  supporting 
statement  and  any  related  forms  for  the 
proposed  paperwork  collections 
referenced  above,  access  CMS  Web  Site 
address  at  http://www.hcfa.gov/regs/ 
prdact95.htm,  or  E-mail  your  request, 
including  yoiu  address,  phone  number, 
OMB  niunber,  and  CMS  document 
identifier,  to  Paperwork@hcfa.gov,  or 
call  the  Reports  Clearance  Office  on 
(410)  786-1326.  Written  comments  and 
recommendations  for  the  proposed 
information  collections  must  be  mailed 
within  30  days  of  this  notice  directly  to 
the  OMB  desk  officer:  OMB  Human 
Resources  and  Housing  Branch, 
Attention:  Brenda  Aguilar,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 

Dated:  September  4,  2002. 
John  P.  Burke  m. 

Paperwork  Reduction  Act  Team  Leader,  CMS 
Reports  Clearance  Officer,  Office  of  Strategic 
Operations  and  Regulatory  Affairs,  Division 
of  Regulations  Development  and  Issuances. 
[FR  Doc.  02-23246  Filed  9-11-02;  8:45  am] 

BILLMG  CODE  4120-OS-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-0393] 

Assessing  Acryiamida  in  the  U.S.  Food 
Supply;  Public  Maating;  Draft  Action 
Plan  on  Acryiamida;  Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting  and 

availability. 

summary:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  a 
public  meeting  entitled  "Assessing 
Acrylamide  in  the  U.S.  Food  Supply." 
The  piupose  of  the  public  meeting  is  to 
update  the  public  on  FDA's  activities 
related  to  acrylamide  in  food,  to  present 
FDA's  draft  action  plan  on  acrylamide, 
and  to  obtain  and  solicit  comments  on 
the  action  plan. 

Date  ana  Time:  The  public  meeting 
will  be  held  on  September  30,  2002, 
firom  9  a.m.  to  5  p.m. 

Location:  The  public  meeting  will  be 
held  at  the  Center  for  Food  Safety  and 
Applied  Nutrition,  Food  and  Drug 
Administiation,  Harvey  W.  Wiley 


Building  Auditorium,  5100  Paint 
Branch  Pkwy,  College  Park,  MD. 

Contact  Louis  J.  Carson,  Food  Safety 
Staff  (HFS-32),  Center  for  Food  Safety 
and  Applied  Nutrition,  Food  and  Drug 
Administration,  5100  Paint  Branch 
Pkwy,  College  Park,  MD  20740,  301- 
436-2130,  FAX:  301-436-2605,  e-mail: 
Louis.Carson@cfsan.fda.gov. 

Addresses:  Submit  written  comments 
concerning  the  agency's  draft  action 
plan  on  acrylamide  to  the  Dockets 
Management  Branch  (HFA-305).  Food 
and  Drug  Administration,  5630  Fishers 
Lane,  rm.  1061,  Rockville,  MD  20852  by 
October  30,  2002.  Submit  electronic 
comments  to  http://www.fda.gov/ 
dockets/ecomments.  The  draft  action 
action  plan  will  be  be  available  on  the 
Internet  at  http://www.cfsan.fda.gov/ 
list.html. 

Registration  and  Request  for  Oral 
Presentations:  Send  registration 
information  (including  name,  title,  firm 
name,  address,  telephone  number,  and 
fax  number)  to  the  contact  person  by 
September  26,  2002.  Additionally, 
specify  if  you  wish  to  make  an  oral 
presentation. 

Transcripts:  Transcripts  of  the 
meeting  may  be  requested  in  writing 
bom  the  Freedom  of  Information  Office 
(HFI-35),  Food  and  Drug 
Administration,  5600  Fishers  Lane,  rm 
12A-16.  Rockville,  MD  20857, 
approximately  15  working  days  after  the 
meeting  at  a  cost  of  10  cents  per  page. 

If  you  need  special  accommodations 
due  to  a  disability,  please  notify  the 
contact  person  at  least  7  days  in 
advance . 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  April  24,  2002,  researchers  at  the 
Swedish  National  Food  Administration 
and  Stockholm  University  reported 
finding  the  chemical  acrylamide  in  a 
variety  of  filed  and  oven  baked  foods. 
The  initial  Swedish  research  indicates 
that  acrylamide  formation  is  particularly 
associated  with  traditional  high 
temperature  cooking  processes  for 
certain  carbohydrate-rich  foods  (Ref.  1). 
Since  the  Swedish  report,  similar 
findings  have  been  reported  by  Norway, 
the  United  Kingdom,  and  Switzerland. 
The  discovery  of  acrylamide  in  foods  is 
a  concern  because  acrylamide  is  a 
potential  hiunan  carcinogen  and 
genotoxicant. 

FDA  is  currently  conducting  a  broad 
survey  of  the  occurrence  of  acrylamide 
in  foods.  Analytical  test  methodology 
was  developed  for  a  broad  range  of  food 
types  by  FDA  to  measure  acrylamide 
levels.  This  methodology  is  available  on 
the  Internet  at  http:// 
www.cfsan.fda.gov/dms/acry  lami.html. 


Preliminary  FDA  food  analyses  for 
acrylamide  suggest  that  U.S.  food  levels 
are  consistent  with  Swedish  and 
European  published  findings. 

Acrylamide  is  a  potential  cancer 
causing  chemical  that  appears  to  be 
formed  in  many  foods  during  the 
cooking  process.  It  is  not  known  if  there 
is  a  link  between  acrylamide  in  food 
and  cancer  in  humans.  Further  research 
into  a  number  of  factors  will  assist  us  in 
evaluating  adequately  the  potential 
human  risk  of  acrylamide.  These  factors 
include:  Which  foods  contain 
acrylamide,  range  of  levels  in  these 
foods,  dietary  exposure,  the 
bioavailability  of  acrylamide  from  food, 
the  potential  of  acrylamide  to  cause 
cancer  when  consumed  in  food, 
acrylamide's  potential  to  cause  germ 
cell  mutations,  and  biomarkers  of 
acrylamide  exposure. 

Therefore,  FT)A  has  drafted  an  action 
plan  to  develop  the  information  to 
assess  effectively  the  risks  associated 
with  acrylamide  in  food  and  to  make 
appropriate  risk  management  choices. 
Until  more  is  known,  FDA  is  not 
recommending  that  consumers  change 
their  diet  or  cooking  methods  because  of 
concerns  about  acrylamide.  Consumers 
are  advised  to  eat  a  balanced  diet, 
choosing  a  variety  of  foods  that  are  low 
in  fat,  and  rich  in  high  fiber  grains, 
fruits,  and  vegetables. 

n.  Components  of  FDA's  Draft  Action 
Plan  on  Acrylamide 

The  components  of  FDA's  draft  action 
plan  on  acrylamide  include: 

•  Assess  the  dietary  exposiu-e  of  U.S. 
consumers  to  acrylamide  by  measuring 
acrylamide  levels  in  various  foods, 

•  Develop  screening  methods  and 
validate  confirmatory  methods  of 
analysis, 

•  Assess  the  potential  risks  associated 
with  acrylamide  in  foods  by  extensive 
evaluation  of  the  available  information 
and  by  expanding  research  into 
acrylamide  toxicology, 

•  Identify  mechanisms  responsible  for 
the  formation  of  acrylamide  in  foods 
and  identify  means  to  reduce 
acrylamide  exposure, 

•  Inform  and  educate  consumers  of 
the  potential  risks  throughout  the 
assessment  process  and  as  knowledge  is 
gained,  and 

•  Develop  and  foster  public/private 
partnerships  to  gather  scientific  and 
technological  information  and  data  for 
assessing  the  human  risk. 

This  public  meeting  is  intended  to 
present  FDA's  draft  action  plan  on 
acrylamide  and  to  obtain  and  solicit 
public  comment  on  the  plan.  The  draft 
action  plan  will  be  made  public  on  the 
Internet  at  http://www.cfsan.fda.gov/ 
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list.html  on  or  before  the  date  of  the 
pubhc  meeting.  The  preliminary  agenda 
for  the  public  meeting  also  will  be  made 
available  on  or  before  the  date  of  the 
public  meeting  imder  the  docket 
number  found  in  brackets  in  the 
heading  of  this  document  at  the  Dockets 
Management  Branch  (see  ADDRESSES). 

m.  Comments 

Interested  persons  may  present  data, 
information,  or  views  orally  or  in 
writing  on  issues  pending  at  the  public 
meeting.  Those  desiring  to  make  oral 
presentations  should  notify  the  contact 
person  (see  Contact)  by  September  26, 
2002,  and  submit  a  brief  statement  of 
the  general  natxire  of  the  evidence  or 
arguiments  they  wish  to  present,  their 
names,  addresses,  phone  numbers,  fax 
numbers,  and  e-mail  addresses.  Oral 
presentations  are  scheduled  for  the 
afternoon  session  starting  at  1:30  p.m. 
Oral  presentations  may  be  limited  to  5 
minutes,  but  may  be  expanded  based  on 
the  nimiber  of  people  wishing  to 
comment. 

You  may  submit  written  or  electronic 
comments  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  for  30  days 
following  the  public  meeting  on  the 
FDA's  acrylamide  draft  action  plan. 
Two  copies  of  any  comments  are  to  be 
submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  nimiber 
found  in  the  brackets  in  the  heading  o-f 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

IV.  Reference 

The  following  reference  has  been 
placed  on  display  in  the  Dockets 
Management  Branch  (see  ADDRESSES) 
and  may  be  seen  by  interested  persons 
between  9  a.m.  and  4  p.m.,  Monday 
through  Friday. 

1.  Tareke,  E.:  Rydberg,  P.;  Karlsson.  P.; 
Eriksson.  S.;  and  Tornquist,  M.;  Journal  of 
Agricultural  and  Food  Chemistry,  2002,  vol. 
50.  pp.  4998  to  5006. 

Dated:  September  6.  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-23193  Filed  9-9-02;  2:37  pm] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0324] 

Draft  "Guidance  for  industry:  Drugs, 
Biologies,  and  IMedical  Devices 
Derived  From  Bioengineered  Plants  for 
Use  In  Humans  and  Animals;" 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA),  in  collaboration 
with  the  U.S.  Department  of  Agriculture 
(USD A),  is  annovmcing  the  availability 
of  a  draft  docxmient  entitled  "Guidance 
for  Industry:  Drugs,  Biologies,  and 
Medical  Devices  Derived  From 
Bioengineered  Plants  for  Use  in  Humans 
and  Animals"  dated  September  2002. 
The  draft  gmdance  document  is 
intended  to  provide  guidance  to 
sponsors,  manufacturers,  licensees,  and 
applicants  of  products  derived  from 
bioengineered  plants  or  plant  materials. 
The  draft  guidance  docimient  provides 
recommendations  on  the  use  of 
bioengineered  plants  or  plant  materials 
to  produce  biological  products, 
including  intermediates,  protein  drugs, 
medical  devices,  new  animal  drugs,  and 
veterinary  biologies. 
DATES:  Submit  written  or  electronic 
comments  on  the  draft  guidance  to 
ensure  their  adequate  consideration  in 
preparation  of  the  final  document  by 
January  10,  2003.  General  comments  on 
agency  guidance  documents  are 
welcome  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to  the 
Office  of  Communication,  Training,  and 
Manufacturers  Assistance  (HFM— 40), 
Center  for  Biologies  Evaluation  and 
Research  (CBER),  Food  and  Drug 
Administration,  1401  Rockville  Pike, 
Rockville,  MD  20852-1448.  Send  one 
self-addressed  adhesive  label  to  assist 
the  office  in  processing  your  requests. 
The  document  also  may  be  obtained  by 
mail  by  calling  the  CBER  Voice 
hiformation  System  at  1-800-835-4709 
or  301-827-1800,  or  by  fax  by  calling 
the  FAX  Information  System  at  1-888- 
CBER-FAX  or  301-827-3844.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
document  to  the  Dockets  Management 
Branch  (HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 


electronic  comiments  to  http:// 
www.fda.gov/dockets/econunents. 

FOR  FURTHER  INFORMATION  CONTACT: 
Valerie  A.  Butler,  Center  for  Biologies 
Evaluation  and  Research  (HFM-17), 
Food  and  Drug  Administration,  1401 
Rockville  Pike,  Rockville,  MD  20852- 
1448,  301-827-6210. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA,  in  collaboration  with  USDA,  is 
announcing  the  availability  of  a  draft 
document  entitled  "Guidance  for 
Industry:  I3rugs,  Biologies,  and  Medical 
Devices  Derived  From  Bioengineered 
Plants  for  Use  in  Humans  and  Animals" 
dated  September  2002.  The  draft 
guidance  dociunent  provides 
recommendations  on  the  use  of 
bioengineered  plants  or  plant  materials 
to  produce  biological  products, 
including  intermediates,  protein  drugs, 
medical  devices,  new  animal  drugs,  and 
veterinary  biologies.  The  draft  guidance 
document  does  not  address  nonprotein 
drugs,  botanicals,  or  allergenic  products 
for  human  use.  The  draft  guidance 
document  outlines  important  scientific 
questions  and  information  that  should 
be  addressed  during  the  preparation  of 
an  investigational  new  drug  application, 
investigational  device  exemption, 
biologies  license  application,  new  drug 
application,  investigational  new  animal 
drug  file,  new  animal  drug  application, 
premarket  approval,  or  510(k),  to  FDA 
or  a  U.S.  veterinary  biological  product 
license  application  to  USDA. 

The  draft  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
The  draft  guidance  document  represents 
the  agency's  current  thinking  on  this 
topic.  It  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  does  not 
operate  to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  requirement 
of  the  applicable  statutes  and 
regulations. 

n.  Comments 

The  draft  guidance  dociunent  is  being 
distributed  for  comment  purposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES)  written  or 
electronic  comments  regarding  the  draft 
guidance  document.  Submit  written  or 
electronic  comments  to  ensure  adequate 
consideration  in  preparation  of  the  final 
document  by  January  10,  2003.  Two 
copies  of  any  written  comments  are  to 
be  submitted,  except  individuals  may 
submit  one  copy.  Comments  should  be 
identified  with  the  docket  number 


found  in  the  brackets  in  the  heading  of 
this  document.  A  copy  of  the  document 
and  received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

m.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  document  at  either  http:/ 
/www.fda.gov/cber/guidelines.htm  or 
http://www.fda.gov/ohrms/dockets/ 
default.htm. 

Dated:  August  20,  2002. 
Margaret  M.  Dotzel 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-23105  Filed  9-11-02;  8:45  am] 

BILUNG  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02D-0333] 

Draft  Guidance  for  industry:  Juice 
HACCP  Hazards  and  Controls 
Guidance,  First  Edftion;  Availability 

AGENCY:  Food  and  Drug  Administration, 
HHS.  • 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  a  draft  guidance 
document  entitled  "Guidance  for 
Industry:  Juice  HACCP  Hazards  and 
Controls  Guidance"  (first  edition)  (the 
draft  guidance).  The  draft  guidance 
supports  and  complements  the  FDA 
regulation  that  requires  a  processor  of 
juice  to  evaluate  its  operations  using 
Hazard  Analysis  Critical  Control  Point 
(HACCP)  principles  and,  if  necessary,  to 
develop  and  implement  HACCP  systems 
for  its  operations.  The  draft  guidance 
represents  FDA's  views  on  potential 
hazards  in  juice  products  and  how  to 
control  them,  and  it  is  designed  to  assist 
juice  processors  in  the  development  of 
HACCP  plans. 

DATES:  Submit  written  or  electronic 
comments  concerning  the  draft 
guidance  and  collection  of  information 
by  November  12,  2002,  to  ensure 
adequate  consideration  in  the 
preparation  of  the  final  guidance 
docmnent.  Comments  on  the  draft 
guidance  may  be  submitted  at  any  time. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance  to 
Michael  E.  Kashtock,  Center  for  Food 
Safety  and  Applied  Nutrition  (see  FOR 
FURTHER  INFORMATION  CONTACT).  Send 
two  self-addressed  adhesive  labels  to 
assist  that  office  in  processing  your 


request.  Submit  written  comments 
concerning  the  draft  guidance  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Submit  electronic  comments 
to  http://www.fda.gov/ 
dockets.ecomments.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
Michael  E.  Kashtock,  Center  for  Food 
Safety  and  Apphed  Nutrition  (HFS- 
305),  Food  and  Drug  Administration, 
5100  Paint  Branch  Pkvk7.,  College  Park. 
MD  20740-3835.  301-436-2022,  FAX 
301-436-2651,  e-mail: 
mkashtoc@cfsan.fda.gov. 

SUPPLEMENTARY  INFORMATION: 

I.  Background 

FDA  is  annoimcing  the  availability  of 
the  first  edition  of  the  draft  guidance 
entitled  "Guidance  for  Industry:  Juice 
HACCP  Hazards  and  Controls 
Guidance." 

Under  the  HACCP  regulations  in  part 
120  (21  CFR  part  120).  juice  processors 
are  required  to  evaluate  their  operations 
using  HACCP  principles  and,  if 
necessary,  to  develop  and  implement 
HACCP  systems  for  their  operations. 
Under  §  120.9,  juice  products  are 
adulterated  under  section  402(a)(4)  of 
the  Federal  Food,  Drug,  and  Cosmetic 
Act  (21  U.S.C.  342)  if  a  processor  or 
importer  fails  to  have  and  implement  a 
HACCP  plan  when  one  is  necessary,  or 
otherwise  fails  to  meet  any  of  the 
requirements  of  the  regulations.  The 
primary  purpose  of  the  draft  guidance 
is:  (1)  To  help  processors  and  importers 
of  juice  products  identify  the  likelihood 
that  a  food  safety  hazard  may  occur  in 
their  product,  and  (2)  to  guide  them  in 
the  preparation  of  appropriate  HACCP 
plans  for  those  hazards  that  are 
reasonably  likely  to  occiu-. 

n.  Significance  of  the  Guidance 

The  draft  guidance  is  a  level  1 
guidance  issued  consistent  with  FDA's 
good  guidance  practices  regulations  (21 
CFR  10.115).  The  draft  guidance 
represents  the  agency's  current  thinking 
on  the  potential  hazards  that  are 
associated  with  various  juice  products 
and  processing  operations,  and  how  the 
occurrence  of  these  hazards  can  be 
avoided  with  HACCP  controls  when 
they  are  reasonably  likely  to  occur,  as 
required  under  part  120.  It  does  not 
create  or  confer  any  rights  for  or  on  any 
person  and  does  not  operate  to  bind 
FDA  or  the  public.  An  alternative 
approach  may  be  used  if  such  approach 


satisfies  the  requirements  of  the 
applicable  statute  and  regulations. 

This  draft  guidance  contains 
information  collection  provisions  that 
are  subject  to  review  by  the  Office  of 
Management  and  Budget  (OMB)  under 
the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520).  The  collection  of 
information  in  the  draft  guidance  has 
been  submitted  to  OMB  for  review  and 
was  approved  imder  OMB  control 
number  0910-0466. 

m.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  draft  guidance.  Two 
copies  of  any  comments  are  to  be 
submitted,  except  that  individuals  may 
submit  one  copy.  Comments  are  to  be 
identified  with  the  docket  number 
found  in  brackets  in  the  heading  of  this 
document.  The  draft  guidance  and 
received  comments  are  available  for 
public  examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.  Monday  through  Friday. 

rv.  Electronic  Access 

Persons  with  access  to  the  Internet 
may  obtain  the  draft  guidance  document 
at  http://www.cfsan.fda.gov/~dms/ 
guidance.html. 

Dated:  August  29,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

|FR  Doc.  02-23106  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

The  President's  New  Freedom 
Commission  on  Mental  Heetth;  Notice 
of  Meeting 

Pursuant  to  Executive  Order  13263. 
notice  is  hereby  given  of  a  meeting  of 
the  President's  New  Freedom 
Commission  on  Mental  Health  in 
October  2002. 

The  meeting  will  be  open  and  will 
consider  how  to  accomplish  the 
Commission's  mandate  to  conduct  a 
comprehensive  study  of  the  United 
States  mental  health  service  delivery 
system  and  to  make  recommendations 
on  improving  the  delivery  of  public  and 
private  mental  health  services  for  adults 
and  children.  The  Commission  meeting 
v\riil  focus  on  issues  relating  to  the 
Interim  Report,  which  the  Commission 
is  required  to  send  to  the  President  by 
the  end  of  October. 
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Attendance  by  the  public  will  be 
limited  to  space  available.  Public 
comments  are  welcome.  Please 
commimicate  with  the  individual  listed 
as  contact  Below  to  make  arrangements 
to  comment  or  to  request  special 
accommodations  for  persons  with 
disabilities. 

Additional  information  and  a  roster  of 
Commission  members  may  be  obtained 
either  by  accessing  the  Commission 
Web  site, 

www.mefitalheahhcommission.gov,  or 
by  communicating  with  the  contact 
whose  name  and  telephone  number  is 
listed  below. 

Committee  Name:  The  President's  New 
Freedom  Commission  on  Mental  Health. 
Meeting  Date/Time: 

Open:  October  2.  2002,  4:30  p.m.  to  6 
p.m. 

Open:  October  3,  2002.  8:30  a.m.  to 
4:30  p.m. 

Open:  October  4.  2002.  8:30  a.m.  to 
1:30  p.m. 
P/ace:  Crystal  Gateway  Marriott.  1700 
Jefferson  Davis  Highway.  Arlington.  Virginia 
22202. 

Contact:  Claire  Heffeman,  Executive 
Secretary.  5600  Fishers  Lane,  Parklawn 
Building,  Room  13C-26.  Rockville.  MD 
20857,  Telephone:  (301)  443-1545;  Fax;  (301) 
480-1554  and,  e-mail;  Cheffern@samhsa.gov. 
Web  site:  www.mentaIbealthcommissinn.gov. 

Dated:  September  6,  2002. 
Toian  Vaughn, 

Committee  Management  Officer.  Substance 
Abuse  and  Mental  Health  Services 
Administration. 

IFR  Doc.  02-23107  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Subttance  Abuse  and  Mental  Health 
Services  Administration 

Statement  of  Organization,  Functions, 
and  Delegations  of  Authority 

Part  M  of  the  Substemce  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Statement  of  Organization, 
Functions,  and  Delegations  of  Authority 
for  the  Department  of  Health  and 
Human  Services  as  amended  most 
recently  at  67  FR  45136.  July  8,  2002  is 
amended  to:  Abolish  the  Office  of 
Evaluation,  Scientific  Analysis,  and 
Sjmthesis  (OESAS);  replace  the 
functional  statement  of  two  divisions  of 
the  Cent'er  for  Substance  Abuse 
Treatment  (CSAT),  the  Division  of  State 
and  Community  Assistance  and  the 
Division  of  Services  Improvement.  The 
changes  are  to  update  and  realign  CSAT 
organizational  structure  to  strengthen 
CSAT's  programs  and  allow  CSAT  to 


more  effectively  use  its  resources.  The 
changes  are  as  follows: 

Section  M.20,  Functions  is  amended 
as  follows: 

Under  the  heading.  Office  of 
Evaluation,  Scientific  Analysis,  and 
Synthesis  (MTC),  delete  the  functional 
statement. 

Under  the  heading.  Division  of 
Services  Improvement  (MTB),  delete  the 
functional  statement  and  substitute  the 
following  functional  statement: 

(1)  Develops,  plans,  implements,  and 
monitors  national  treatment  capacity 
expansion  and  knowledge  adoption 
program  designed  to  improve  treatment 
services  throughout  the  United  States, 
including  services  in  other  systems  of 
care;  (2)  provides  leadership  and 
guidance  to  CSAT  on  the  organization 
and  financing  of  services  for  substance 
abuse  treatment,  HIPAA,  and  adoption 
of  evidenced-based  practices;  (3) 
collaborates  on  the  development  of 
Guidances  for  Applications  (GFAs)  and 
Requests  for  Contracts  for  the  national 
treatment  capacity  expansion  and 
services  improvement  agenda;  (4) 
monitors  grants,  cooperative 
agreements,  contracts,  interagency 
agreements,  and  memoranda  of 
understanding  for  treatment  capacity 
expansion,  knowledge  adoption,  and 
services  improvement;  (5)  supports  the 
development  and  testing  of  performance 
measures  for  public  and  private 
managed  care  plans  and  other  systems 
of  care;  (6)  collects,  analyzes,  and 
disseminates  data  and  information 
pertaining  to  public  and  private 
financing  and  expenditures  for 
treatment  services;  (7)  identifies  the 
need  for,  develops,  and  provides 
technical  assistance  to  grantees,  other 
service  providers  and  systems  of  care, 
and  others  on  adoption  of  evidence- 
based  practices,  capacity  expansion,  and 
organization  and  financing  of  services; 
(8)  establishes  and  maintains 
collaborative  relationships  with  other 
Federal,  State,  and  local  governmental 
agencies,  national  organizations,  and 
constituency  groups;  (9)  maintains 
internal  expertise  and  collaborates  with 
national  experts  on  the  science-to- 
services  agenda;  (10)  develops  funding 
levels  for  Division  programs  and 
activities;  (11)  provides  guidance  and 
oversight  of  training  services  for 
treatment  professionals;  and  (12) 
provides  leadership  on  workforce 
development  activities. 

Under  the  heading.  Division  of  State 
and  Community  Assistance  (MTE), 
delete  the  functional  statement  and 
substitute  the  following  functional 
statement: 

(1)  Administers  the  Substance  Abuse 
Prevention  and  Treatment  (SAPT)  Block 


Grant  Program,  including  oversight  and 
approval  of  Block  Grant  applications 
and  maintenance  of  effort  (MOE)  issues; 

(2)  administers  the  Substance  Abuse 
Performance  Partnership  Grant  (PPG), 
negotiating  PPG  agreements  with  States; 

(3)  monitors  and  ensures  State 
compliance  with  legislative  and 
regulatory  provisions  which  apply  to 
PPG  funds  at  State  and  provider  levels; 

(4)  provides  guidance  and  technical 
assistance  to  States  in  preparation  of 
State  substance  abuse  plans;  (5) 
conducts  performance  reviews  of  State 
agencies  and  treatment  programs;  (6) 
works  closely  with  data  and  evaluation 
to  assure  proper  reporting  and  data 
integrity;  (7)  administers  the  State 
Incentive  Grant  program  for  co- 
occurring  disorders  and  the  TCE  grant 
program  for  co-occurring  disorders;  (8) 
works  collaboratively  with  the  Division 
of  Services  Improvement  on 
performance  measurement,  GPRA,  and 
HIPAA  issues;  and  (9)  serves  as  focus 
for  State  and  local  data  infrastructure 
development  issues. 

Section  MAO,  Delegations  of 
Authority:  All  delegations  and 
redelegations  of  authority  to  officers  and 
employees  of  SAMHSA  which  were  in 
effect  imnl^diately  prior  to  the  effective 
date  of  this  reorganization  shall 
continue  in  them. 

These  organizational  changes  are 
effective  August  12,  2002. 

Dated:  September  5,  2002. 
Charles  Curie, 

Administrator. 

[FR  Doc.  02-23150  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4160-01-M 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Notice  of  Availability  of  the  Final 
Recovery  Plan  for  ttte  Caiifomla  Red- 
LeggedFrog 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  document  availability. 

summary:  We,  the  U.S.  Fish  and 
Wildlife  Service  (Service)  announce  the 
availability  of  a  final  recovery  plan  for 
the  California  red-legged  frog  {Rana 
aurora  draytonii).  The  population  of 
this  subspecies  of  red-legged  frog  has 
been  extirpated  fi-om  70  percent  of  its 
former  range  and  is  now  found  in 
coastal  drainages  of  central  California 
from  Marin  County,  California,  south  to 
northern  Baja  California,  Mexico. 
Actions  needed  for  recovery  include:  (1) 
Protection  of  known  populations  and 
reestablishment  of  populations;  (2) 
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protection  of  suitable  habitat,  corridors, 
and  core  areas;  (3)  habitat  management; 

(4)  development  of  land  use  guidelines; 

(5)  research;  (6)  surveying  and 
monitoring;  and  (7)  public  participation, 
outreach,  and  education. 
ADDRESSES:  Copies  of  this  recovery  plan 
are  available  by  request  from  the 
Sacramento  Fish  and  Wildlife  Office, 
2800  Cottage  Way,  W-2605, 
Sacramento,  California,  916/414-6600. 
Recovery  plans  may  also  be  obtained 
from:  Fish  and  Wildlife  Reference 
Service,  5430  Grosvenor  Lane,  Suite 
110,  Bethesda,  Maryland  20814,  301/ 
429-6403  or  1-800-582-3421.  The  fee 
for  the  plan  varies  depending  on  the 
number  of  pages  of  the  plaii.  This 
recovery  plan  will  be  made  available  on 
the  Worid  Wide  Web  at  http:// 
www.rl  .fws.gov/ecoservices/ 
endangered/recovery/default.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Ina 
Pisani,  Fish  and  Wildlife  Biologist,  at 
the  above  Sacramento  address. 
SUPPLEMENTARY  INFORMATION: 

Background 

Restoring  endangered  or  threatened 
animals  and  plants  to  the  point  where 
they  are  again  secure,  self-sustaining 
members  of  their  ecosystems  is  a 
primary  goal  of  our  endangered  species 
program.  To  help  guide  the  recovery 
effort,  we  are  working  to  prepare 
recovery  plans  for  most  of  the  listed 
species  native  to  the  United  States. 
Recovery  plans  describe  actions 
considered  necessary  for  the 
conservation  of  the  species,  establish 
criteria  for  downlisting  or  delisting 
listed  species,  and  estimate  time  and 
cost  for  implementing  the  recovery 
measures  needed. 

The  Endangered  Species  Act  of  1973, 
as  amended  in  1988  (Act)  (16  U.S.C. 
1531  et  seq.),  requires  the  development 
of  recovery  plans  for  listed  species 
unless  such  a  plan  would  not  promote 
the  conservation  of  a  particular  species. 
Section  4{f)  of  the  Act  requires  that 
public  notice  and  an  opportunity  for 
public  review  and  comment  be  provided 
diuing  recovery  plan  development. 
Information  presented  during  the  public 
comment  period  has  been  considered  in 
the  preparation  of  this  final  recovery 
plan,  and  is  summarized  in  the 
appendix  to  the  recovery  plan.  We  will 
forward  substantive  comments 
regarding  recovery  plan  implementation 
to  appropriate  Federal  or  other  entities 
so  that  they  can  take  these  comments 
into  accoimt  during  the  course  of 
implementing  recovery  actions. 

The  California  red-legged  frog  [Rana 
aurora  draytonii]  occurs  from  sea  level 
to  elevations  of  about  1,500  meters 


(5,000  feet)  in  its  range.  It  has  been 
extirpated  from  70  percent  of  its  former 
range.  The  California  red-legged  frog 
requires  a  variety  of  habitat  elements 
with  aquatic  breeding  areas  embedded 
within  a  matrix  of  ripeu'ian  and  upland 
dispersal  habitats.  Breeding  sites  of  the 
California  red-legged  frog  are  in  aquatic 
habitats  including  pools  and  backwaters 
within  streams  and  creeks,  ponds, 
marshes,  sag  ponds,  dune  ponds,  and 
lagoons.  California  red-legged  frogs 
frequently  breed  in  artificial 
impoundments  such  as  stock  ponds. 
Potential  threats  to  the  species  include 
elimination  or  degradation  of  habitat 
from  land  development  and  land  use 
activities,  and  habitat  invasions  by  non- 
native  aquatic  species. 

The  objective  of  this  recovery  plan  is 
to  delist  the  California  red-legged  frog 
through  implementation  of  a  variety  of 
recovery  measures  including:  (1) 
Protection  of  known  populations  and 
reestablishment  of  populations;  (2) 
protection  of  suitable  habitat,  corridors, 
and  core  areas;  (3)  habitat  management: 

(4)  development  of  land  use  guidelines; 

(5)  research;  (6)  surveying  and 
monitoring;  and  (7)  public  participation, 
outreach,  and  education. 

Authority 

The  authority  for  this  action  is  section 
4(f)  of  the  Endangered  Species  Act,  16 
U.S.C.  1533(f). 

Dated:  August  19,  2002. 
Steve  Thompson, 

Manager,  California/Nevada  Operations 
Office,  Region  1 ,  Fish  and  Wildlife  Service. 
IFR  Doc.  02-21614  Filed  9-11-02;  8:45  am] 

nUJNO  CODE  4310-4S-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  L^nd  Management 

[NV-910-02-0777XX] 

Notice  of  Public  Meeting;  Sierra  Front/ 
Northwestern  Great  Basin  Resource 
Advisory  Council,  Norttieastem  Great 
Basin  Resource  Advisory  Council,  and 
Moiave-Southem  Great  Basin 
Resource  Advisory  Council 

AGENCY:  Biu^au  of  Land  Management, 

Interior. 

ACTION:  Combined  Resource  Advisory 

Council  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA),  the 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Council 
meetings  will  be  held  as  indicated 
below. 


DATES:  The  three  councils  will  meet  on 
Thursday,  October  17  from  8  a.m.  to  5 
p.m.  and  Friday.  October  18.  2002.  from 
8  a.m.  to  3  p.m.,  in  the  Conference 
Center  at  John  Ascuaga's  Nugget.  1100 
Nugget  Avenue,  Sparks,  Nevada  89502. 
On  October  18,  the  Sierra  Front/ 
Northwestern  Great  Basin  Resource 
Advisory  Council  will  convene  at  7:30 
a.m.  in  joint  session  with  BLM 
Northeast  California  Resource  Advisory 
Council. 

FOR  FURTHER  INFORMATION  CONTACT:  |o 
Simpson,  Chief,  Office  of 
Communications,  BLM  Nevada  State 
Office,  1340  Financial  Blvd..  Reno, 
Nevada,  telephone  (775)  861-6586;  or 
BLM  Public  Affairs  Specialist  Debra 
Kolkman  at  telephone  (775)  289-1946. 
SUPPLEMENTARY  INFORMATION:  The  1 5- 
member  councils  advise  the  Secretary  of 
the  Interior,  through  the  Bureau  of  Land 
Management,  on  a  variety  of  planning 
and  management  issues  associated  with 
public  land  management  in  Nevada. 
Agenda  topics  include  a  presentation 
and  discussion  of  accomplishments 
during  2002  and  the  outlook  for  2003  for 
the  BLM  in  Nevada;  opening  remarks 
and  closeout  reports  of  the  three 
Resource  Advisory  Councils  (RACs): 
discussion  of  nominations  of  proposed 
projects  to  be  funded  by  the  Southern 
Nevada  Public  Land  Management  Act  of 
1998;  breakout  meetings  of  each  group 
category;  breakout  meetings  of  the  three 
RACs;  discussion  and  approval  of  Off- 
Highway  Vehicle  (OHV)  guidelines; 
mine  closure  and  bonding  issues  in 
Nevada;  setting  of  schedules  for 
meetings  of  the  Individual  RACs  for  the 
coming  year,  and  other  issues  members 
of  the  Councils  may  raise.  In  the 
October  18  joint  session,  the  Sierra 
Front/Northwestern  Great  Basin  and 
Northeast  California  council  members    • 
will  hear  a  report  from  their  National 
Conservative  Area  (NCA)  subcommittee, 
which  as  been  assisting  the  BLM  with 
development  of  a  draft  management 
plan  for  the  Black  Rock  Desert-High 
Rock  Canyon  Emigrant  Trails  National 
Conservation  Area.  The  council 
members  will  also  hear  a  briefing  on 
NCA  management  from  the  Black  Rock- 
High  Rock  NCA  staff. 

All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  three  RAC  groups  or 
the  individual  RACs.  The  public 
comment  period  for  the  council  meeting 
will  be  at  3  p.m.  on  Thursday,  October 
1 7.  Individuals  who  plan  to  attend  and 
need  further  information  about  the 
meeting  or  need  special  assistance  such 
as  sign  language  interpretation  or  other 
reasonable  accommodations,  should 
contact  Debra  Kolkman  at  the  Nevada 
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State  Office,  BLM,  1340  Financial  Blvd. 
Reno,  Nevada,  telephone  (775)  289- 
1946. 

Dated:  September  4.  2002. 
lean  Rivers-Council, 
Acting  State  Director.  Nevada. 
[FR  Doc.  02-23189  Filed  9-11-02;  8:45  am) 

BILUNG  CODE  4310-HC-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[COC-3292] 

Public  Land  Order  No.  7538;  Transfer 
of  Jurisdiction  to  ttie  Department  of 
Agriculture,  Forest  Service;  Colorado 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

action:  Public  Land  Order. 

SUMMARY:  This  order  transfers 
administrative  jurisdiction  of  837.12 
acres  of  lands  within  the  boundary  of 
the  San  Isabel  National  Forest  to  the 
Department  of  Agriculture,  Forest 
Service  for  management  as  National 
Forest  System  lands. 
EFFECTIVE  DATE:  September  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Doris  E.  Chelius,  BLM  Colorado  State 
Office,  2850  Youngfield  Street, 
Lakewood,  Colorado  80215-7076.  303- 
239-3706. 

Order  I 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  and  Policy 
Management  Act  of  1976,  43  U.S.C  1714 
(1994)  it  is  ordered  as  follows: 

Subject  to  valid  existing  rights,  the 
administrative  jurisdiction  of  the 
following  described  lands,  which  are 
vnthin  the  boundary  of  the  San  Isabel 
National  Forest,  are  hereby  transferred 
to  the  Department  of  Agriculture,  Forest 
Service  to  be  managed  as  National 
Forest  System  lands: 

New  Mexico  Principal  Meridian 

T.  50  N.,  R.  6  E., 

Sec.  16,  lot  12. 
T.  51N.,R.  BE.. 

Sec.  36,  NE'A. 
T.  50  N.,  R.  9  E., 

Sec.  36. 

The  areas  described  aggregate  837.12  acres 
in  Chaffee  and  Gunnison  Counties. 

Dated:  August  28,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

IFR  Doc.  02-23191  Filed  9-11-02;  8:45  am) 

BHJJNO  CODE  3410-1 1-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  L^nd  Management 
[UTU1837etal.] 

Public  Land  Order  No.  7537; 
Revocation  of  Forest  Service 
Witfidrawals;  Utah 

AGENCY:  Bureau  of  Land  Management, 

Interior. 

ACTION:  Public  Land  Order. 

SUMMARY:  This  order  revokes  7  Public 
Land  Orders,  25  Secretarial  Orders,  and 
2  Executive  Orders  in  their  entirety.  The 
lands  were  withdrav>m  for  Forest  Service 
administrative  sites,  ranger  stations, 
campgrounds,  recreation  areas,  plant 
nurseries,  a  city  watershed,  roads,  and 
a  conservation  center.  The  lands  are  no 
longer  needed  for  the  purposes  for 
which  they  were  withdrawn  and  the 
Forest  Service  has  requested  the 
revocations.  There  are  approximately 
13,822  acres  involved  in  the 
revocations.  The  lands  will  be  opened  to 
mining  and  to  such  forms  of  disposition 
as  may  by  law  be  made  of  National 
Forest  System  lands  imless  closed  by 
overlapping  withdrawals  or  other 
segregations  of  record. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Rhonda  Flynn,  BLM  Utah  State  Office, 
324  South  State  Street,  Salt  Lake  City, 
Utah  84111-2303,  801-539-4132.  A 
copy  of  the  orders  being  revoked  is 
available  from  this  location. 

Order 

By  virtue  of  the  authority  vested  in 
the  Secretary  of  the  Interior  by  Section 
204  of  the  Federal  Land  Policy  and 
Management  Act  of  1976,  43  U.S.C. 
1714  (1994),  it  is  ordered  as  follows: 

1.  The  following  Public  Land  Orders, 
Secretarial  Orders,  and  Executive 
Orders  are  hereby  each  revoked  in  their 
entirety: 

(a)  Public  Land  Order  Nos.  1084, 
1715,  2400,  3928,  4102,  4115,  and  4245. 

(b)  Secretarial  Orders  dated  August 
23, 1906,  October  26, 1906,  November 
17, 1906,  December  13, 1906,  January  9, 
1907,  January  23, 1907,  August  15, 

1907,  August  16, 1907,  August  29,  1907, 
September  5, 1907,  October  29, 1907, 
November  18, 1907,  January  7, 1908, 
January  14, 1908,  April  4, 1908,  April 
28,  1908,  April  30, 1908,  May  13, 1908, 
June  5,  1908,  July  10, 1908,  August  12, 

1908,  August  22,  1908,  October  6, 1908. 
and  two  dated  October  30,  1908. 

(c)  Executive  Order  dated  June  6, 1906 
and  Executive  Order  No.  3852. 

2.  At  10  a.m.  on  October  15,  2002,  the 
lands  shall  be  opened  to  such  forms  of 
disposition  as  may  by  law  be  made  of 


National  Forest  System  lands,  including 
location  and  entry  imder  the  United 
States  mining  laws,  subject  to  valid 
existing  rights,  the  provisions  of  existing 
withdrawals,  other  segregations  of 
record,  and  the  requirements  of 
applicable  law.  Appropriation  of  lands 
described  in  this  order  imder  the 
general  mining  laws  prior  to  the  date 
and  time  of  restoration  is  unauthorized. 
Any  such  attempted  appropriation, 
including  attempted  adverse  possession 
imder  30  U.S.C.  38  (1994),  shall  vest  no 
rights  against  the  United  States.  Acts 
required  to  establish  a  location  and  to 
initiate  a  right  of  possession  are 
governed  by  State  law  where  not  in 
conflict  wifii  Federal  law.  The  Bureau  of 
Land  Management  will  not  intervene  in 
disputes  between  rival  locators  over 
possessory  rights  since  Congress  has 
provided  for  such  determinations  in 
local  courts. 

SUPPLEMENTARY  INFORMATION:  The  Forest 
Service  has  determined  that  the 
withdrawals  are  no  longer  needed  and 
has  requested  the  revocations.  The  lands 
are  located  in  several  national  forests 
throughout  Utah. 

Dated:  August  28,  2002. 
Rebecca  W.  Watson, 

Assistant  Secretary — Land  and  Minerals 

Management. 

[FR  Doc.  02-23190  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  3410-11-P 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[MT-07(M)2-1430-ES;  MTM  90728] 

Notice  of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  Montana 

AGENCY:  Biueau  of  Land  Management, 
Interior 

ACTION:  Notice. 

SUMMARY:  The  following  described  lands 
in  Broadwater  County,  Montana  have 
been  examined  and  found  suitable  for 
classification  for  conveyance  to 
Broadwater  County  under  the 
provisions  of  the  Recreation  and  Public 
Purposes  Act,  as  amended  (43  U.S.C. 
869  et.seq.).  Broadwater  County 
proposes  to  use  the  lands  for  expansion 
of  an  existing  shooting  range  on  coimty 
land. 

Principal  Meridian,  Montana 

T.  7N.,R.1E., 
Sec.  21:  EVz 
Sec.  28:  NV2NEV4 
Containing  400  acres. 


TT I I     D. 
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The  lands  are  not  needed  for  Federal 
purposes.  The  patent  is  consistent  vtdth 
the  Headwaters  Resource  Management 
Plan  and  would  be  in  the  public 
interest. 

The  patent,  vtfben  issued,  will  be 
subject  to  the  following  terms, 
conditions  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States. 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals. 

4.  A  limited  reverter  provision 
wherein  the  lands  will  revert  back  to  the 
United  States  if  they  are  not 
substantially  developed  on  or  before  5 
years  after  issuance  of  patent.  However, 
under  no  circumstances  vnll  any 
portion  of  the  lands  that  have  been  used 
for  any  purpose  that  may  result  in  the 
disposal,  placement,  or  release  of  any 
hazardous  substance  revert  to  the 
United  States. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Butte  Field  Office,  160 
North  Parkmont,  Butte,  Montana. 

Upon  publication  of  this  notice  in  the 
Federal  Register,  the  lands  will  be 
segregated  from  all  other  forms  of 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  smd 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  from  the  date  of 
this  notice,  interested  parties  may 
submit  comments  regarding  the 
proposed  conveyance  or  classification  of 
the  lands  to  the  Field  Manager,  Butte 
Field  Office,  106  North  Parkmont,  Butte, 
Montana  59701. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  a  shooting 
range.  Comments  on  the  classification 
are  restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  v\ith  local  plaiming 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  conunents  regarding 
the  specific  use  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 


directly  related  to  the  suitability  of  the 
land  for  a  shooting  range. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  conunents,  the 
classification  will  become  effective  60 
days  from  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  September  3,  2002. 
Steve  Hartmann, 
Acting  Field  Manager. 
[FR  Doc.  02-23153  Filed  9-9-02;  12:08  pm) 
BILUNG  COOe  4310-St-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  i-and  Management 
[NM-070-1430-EU;  NMNM-1 08570] 

Notice  Of  Realty  Action:  Notice  of 
Direct  Land  Sale  of  Public  Land,  New 
Mexico 

AGENCY:  Bureau  of  Land  Management, 
Department  of  the  Interior. 
action:  Notice. 

summary:  The  following  described  lands 
have  been  determined  suitable  for 
disposal  by  direct  sale  under  Section 
203  of  the  Federal  Land  Policy  and 
Management  Act  (FLPMA)  of  1976  (43 
U.S.C.  1713): 

New  Mexico  Principal  Meridian,  New 
Mexico 

T.  29N..R.  11  W.. 

Sec.  3:  Lot  1. 

Containing  0.52  acres  of  public  land. 
EFFECTIVE  DATE:  Comments  must  be 
received  by  October  28,  2002. 
ADDRESSES:  Interested  parties  may 
submit  comments  regarding  the 
proposed  direct  sale  to  the  Bureau  of 
Land  Management.  Farmington  Field 
Manager,  1235  La  Plata  Highway, 
Farmington,  NM  87401. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Jo  Albin,  Bureau  of  Land 
Management,  Farmington  Field  Office, 
1235  La  Plata  Highway,  Farmington, 
NM  87401,  505-599-6332. 
SUPPLEMENTARY  INFORMATION:  The 
public  lands  have  been  found  suitable 
for  disposal  for  direct  sale  and  will  be 
sold  to  Charles  and  Joan  Eavenson 
pursuant  to  Section  203  of  FLPMA,  at 
no  less  than  fair  market  value. 

The  sale  will  be  for  the  purpose  of 
resolving  an  unauthorized  use  of  public 
Jands  due  to  an  error  made  in  a  private 
survey  prior  to  the  Eavensons  purchase 
of  the  land.  The  error  was  discovered 
when  the  New  Mexico  State  Highway 
and  Transportation  Department 
(Highway)  had  a  survey  done  to  upgrade 
Highway  550  to  four  lanes.  The  Bureau 


of  Land  Management  did  a  cadastral 
survey  to  verify  the  unauthorized  use  of 
public  land.  The  Eavensons  have 
constructed  a  commercial  building,  set 
up  a  mobile  home  and  landscaped  the 
yard  surrounding  the  mobile  home,  and 
built  a  pole  bam  on  the  property.  The 
disposal  is  deemed  necessary  to  allow 
the  Eavensons  the  legal  use  of  the 
property  and  avoid  having  to  remove 
the  improvements.  The  disposal  is 
consistent  with  the  Bureau's  planning 
efforts.  State  and  local  government 
programs,  and  applicable  regulations. 
The  land  has  been  examined  and  is 
suitable  for  disposal  by  direct  sale 
pursuant  to  Section  203  of  the  FLPMA 
of  1976  (43  U.S.C.  1713).  The  direct  sale 
will  be  subject  to: 

1 .  A  reservation  to  the  United  States 
of  a  right-of-way  for  ditches  or  canals 
constructed  by  the  authority  of  the 
United  States  in  accordance  with  the 
Act  of  August  30,  1890  (43  U.S.C.  945). 

2.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  mine  and  to  remove  the 
minerals,  under  applicable  laws  and 
regulations  to  be  established  by  the 
Secretary  of  the  Interior.  A  more 
detailed  description  of  this  reservation, 
which  will  be  incorporated  in  the 
document  of  conveyance. 

Publication  of  this  notice  in  the 
Federal  Register  will  segregate  the 
public  land  from  settlement,  location 
and  entry  under  the  public  land  laws 
including  the  mining  laws  but  not  from 
sale.  All  comments  received  within  the 
allowed  time,  will  be  reviewed  by  the 
Field  Office  Manager,  who  may  sustain, 
vacate,  or  modify  this  realty  action.  In 
the  absence  of  any  adverse  comments, 
this  realty  action  becomes  the  final 
determination  of  the  Department  of  the 
Interior. 

Dated:  August  20.  2002. 
loel  E.  Farrell. 

Assistant  Field  Manager  for  Resourn^s. 
[FR  Doc.  02-23192  Filed  9-11-02:  8:45  am] 

BILLING  CODE  4310-VB-M 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Royalty  Policy  Committee  of  ttie 
Minerals  Management  Advisory  Board; 
Notice  and  Agenda  for  Meeting 

agency:  Minerals  Management  Service 

(MMS),  Interior. 

ACTION:  Notice  of  meeting. 

summary:  The  Royalty  Policy 
Committee  of  the  Minerals  Management 
Advisory  Board  will  meet  at  the 
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Sheraton  Denver  West  Hotel  in 
Lakewood,  Colorado. 
DATES:  Tuesday,  October  22,  2002,  from 
8:30  a.m.  to  5  p.m. 

ADDRESSES:  The  Sheraton  Denver  West 
Hotel,  360  Union  Boulevard,  Lakewood, 
Colorado,  80228,  telephone  (303)  987- 
2000. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Gary  Fields,  Royalty  Policy  Committee 
Coordinator,  Minerals  Revenue 
Management,  Minerals  Management 
Service,  P.O.  Box  25165,  MS  300B3, 
Denver,  CO  80225-0165,  telephone 
(303)  231-3102,  fax  (303)  231-3781, 
email  gary.fields@mms.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Secretary  of  the  Interior  established  a 
Royalty  Policy  Committee  on  the 
Minerals  Management  Advisory  Board 
to  provide  advice  on  the  Department's 
management  of  Federal  and  Indian 
minerals  leases,  revenues,  and  other 
minerals-related  policies.  Committee 
membership  includes  representatives 
from  States,  Indian  tribes  and  allottee 
organizations,  minerals  industry 
associations,  the  genereil  public,  and 
Federal  departments. 

At  this  15th  meeting,  the  committee 
will  elect  a  Parliamentarian  and  receive 
subcommittee  reports  on  sodium/ 
potassium,  coal,  and  marginal 
properties.  Previous  committee 
recommendations  on  the  appeals 
process  will  be  discussed  with  the  MMS 
Director.  The  MMS  will  present  reports 
on  financial  management,  the  Strategic 
Petroleiun  Reserve,  and  the  royalty-in- 
kind  initiatives.  The  MMS  will  provide 
an  update  if  new  Energy  Legislation  is 
passed  by  Congress,  and  the  Committee 
will  discuss  the  possibility  of  forming  a 
subcommittee  to  study  potential 
implications  of  a  Federal  Energy 
Regulatory  Commission  decision  on  an 
offshore  natural  gas  pipeline  system 
handling  Gulf  of  Mexico  production. 

The  location  and  dates  of  future 
meetings  will  be  published  in  the 
Federal  Register  and  posted  on  our 
Internet  site  at  http:// 
www.mrm.mms.gov/ /La  wsRD/RoyPC/ 
RoyPC.btm.  The  meetings  are  open  to 
the  public  without  advance  registration 
on  a  space  available  basis.  The  public 
may  make  statements  during  the 
meetings,  to  the  extent  time  permits, 
and  file  written  statements  with  the 
committee  for  its  consideration.  Written 
statements  should  be  submitted  to  Mr. 
Fields  at  the  mailing  address  listed  in 
the  FOR  FURTHER  INFORMATION  CONTACT 
section.  Transcripts  of  conmiittee 
meetings  will  be  available  2  weeks  after 
each  meeting  for  public  inspection  and 
copying  at  MMS's  Minerals  Revenue 
Management,  Building  85,  Denver 


Federal  Center,  Denver,  Colorado. 
Meeting  minutes  will  be  posted  on  our 
Internet  site  at  http:// 
www.mrm.mms.gOv//Laws_R_D/RoyPC/ 
ROYPC.htm  about  5  weeks  after  the 
meeting. 

Authority:  Federal  Advisory  Committee 
Act,  Public  Law  92^63,  5  U.S.C.  Appendix 
1 ,  and  Office  of  Management  and  Budget 
Circular  No.  A-63,  revised. 

Dated:  August  28,  2002. 
Cathy  J.  Hamilton, 

Acting  Associate  Director  for  Minerals 
Revenue  Management. 
[FR  Doc.  02-23145  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  4310-MrMJ 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Elwha  Ecosystem  Restoration 
implementation;  Olympic  National 
Park;  Clallam  and  Jefferson  Counties, 
WA;  Notice  of  Intent  To  Prepare  a 
Supplemental  Environmental  Impact 
Statement 

SUMMARY:  Pursuant  to  Section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  (42  U.S.C.  4321  et  seq.),  the  U.S. 
Department  of  the  Interior,  National 
Park  Service,  and  its  cooperating 
agencies  are  undertaking  a  conservation 
planning  and  enviroimiental  impact 
analysis  process  intended  to 
supplement  the  1996  Elwha  River 
Ecosystem  Restoration  implementation 
final  environmental  impact  statement 
(1996  EIS).  Two  dams,  built  in  the  early 
1900s,  block  the  river  and  limit 
anadromous  fish  to  the  lowest  4.9  river 
miles.  The  1996  EIS  is  the  second  of  two 
environmental  impact  statements  that 
examined  how  best  to  restore  the  Elwha 
River  ecosystem  and  native  anadromous 
fishery  in  Olympic  National  Park.  Dam 
removal  was  determined  to  be  the 
preferred  option  for  restoration,  and  the 
1996  EIS  also  identified  a  desired  suite 
of  actions  to  remove  the  dams.  As  a  step 
towards  accomplishing  these  objectives, 
Congress  directed  purchase  of  the  dams 
(which  occiured  in  February  2000  for 
$29.5  million,  as  stipulated  by  Pub.  L. 
102-495).  However,  releeise  of  sediment 
from  behind  the  dams  would  result  in 
sometimes  severe  impacts  to  water 
quality  or  to  the  reliability  of  supply  to 
downstream  users  during  the  dam 
removal  impact  period  of  about  3-5 
years,  which  the  1996  EIS  proposed 
mitigating  through  a  series  of  specific 
measures  [see  below).  Subsequently, 
new  research  and  changes  unrelated  to 
the  implementation  project  have 
emerged.  Therefore,  the  primary 
purpose  of  this  Supplemental  EIS  (SEIS) 


will  be  to  identify  and  analyze  potential 
impacts  of  a  new  set  of  water  quality 
and  supply  related  mitigation  measures. 

Background 

Elwha  Dam  was  built  in  1911,  and 
Glines  Canyon  Dam  in  1925,  limiting 
anadromous  fish  to  the  lowest  4.9  miles 
of  river  (blocking  access  to  more  than  70 
miles  of  Elwha  River  mainstream  and 
tributary  habitat).  The  two  dams  and 
their  associated  reservoirs  have  also 
inundated  and  degraded  important 
riverine  and  terrestrial  habitat  and 
severely  affected  fisheries  habitat 
through  increased  temperatures, 
reduced  nutrients,  reduced  spawming 
gravels  downstream,  and  other  changes. 
Consequently,  salmon  and  steelhead 
populations  in  the  river  have  been 
considerably  reduced  or  eliminated,  and 
the  river  ecosystem  within  Olympic 
National  Park  significantly  and 
adversely  altered. 

In  1992,  Congress  enacted  the  Elwha 
River  Ecosystem  and  Fisheries 
Restoration  Act  (PL  102-495)  directing 
the  Secretary  of  the  Interior  to  fully 
restore  the  Elwha  river  ecosystem  and 
native  anadromous  fisheries,  while  at 
the  Scune  time  protecting  users  of  the 
river's  water  from  adverse  impacts 
associated  with  dam  removal.  The 
records  of  decision  associated  with  this 
process  indicated  removal  of  both  dams 
was  needed  to  fully  restore  the 
ecosystem.  However,  impacts  to  water 
quality  and  supply  will  result  from 
release  of  sediments,  which  have 
accumulated  behind  the  dams.  The  1996 
EIS  proposed  and  analyzed  mitigation 
measures  to  protect  water  quality  and 
ensure  supply  for  each  of  the  major 
downstream  users.  These  users  included 
the  city  of  Port  Angeles'  municipal  and 
industrial  consumers,  the  Lower  Elwha 
Klallam  Tribe's  fish  hatchery,  the  state 
Chinook  salmon  rearing  channel,  and 
the  Dry  Creek  Water  Association.  Many 
private  wells  along  the  river  could  also 
be  affected,  but  mitigation  proposed  for 
these  users  would  remain  substantially 
the  same. 

Currently,  surface  water  from  a  rock 
fill  diversion  and  intake  pipe  at  river 
mile  3.3  supplies  the  city's  industrial 
clients  and  the  state  rearing  channel. 
Mitigation  to  protect  the  city's  industrial 
customers  described  in  the  1996  EIS 
included  the  installation  of  an 
infiltration  gallery  to  collect  water 
filtered  from  the  riverbed  and  open- 
channel  treatment  with  flocculants, 
chemicals  and  polymers  during  dam 
removal.  The  city's  municipal 
customers  are  supplied  with  a 
subsurface  Ranney  collector  on  the  east- 
side  of  the  river  at  river  mile  2.8.  To 
maintain  water  yield,  the  1996  EIS 
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proposed  a  second  Ranney  collector  be 
built  on  the  river's  west-side,  opposite 
the  current  collector.  A  temporary 
"package"  treatment  plant  to  filter  water 
from  the  Ranney  wells  would  have  been 
operational  during  dam  removal.  The 
rearing  channel  would  have  been  closed 
during  dam  removal  and  chinook 
production  transferred  to  another  state 
facility. 

The  tribal  hatchery  at  river  mile  1  will 
be  central  in  protecting  and  producing 
Elwha  anadromous  fish  for  restoration 
following  dam  removal.  Water  for  the 
hatchery  is  currently  provided  through 
wells  and  a  shallow  infiltration  gallery. 
Measures  described  to  protect  hatchery 
water  during  dam  removal  included  the 
expansion  of  the  gallery  to  ensure 
supply  and  drilling  of  two  new  wells  to 
provide  clean  groundwater  for  dilution. 

Dry  Creek  Water  Association  (DCWA) 
currently  meets  the  needs  of  its 
members  through  groundwater  wells. 
These  wells  woidd  be  subject  to  an 
increased  frequency  of  flooding 
following  dam  removal,  as  well  as 
increased  sediment  and  mobilization  of 
iron  and  manganese.  The  1996  EIS 
analyzed  two  options  for  DCWA — 
coimection  to  the  city's  water 
distribution  system,  or  providing 
additional  protection  from  flooding  for 
the  existing  DCWA  system  and  treating 
on  site  with  filtration  and  chlorination. 

Since  December  1996  (when  the  most 
recent  record  of  decision  was  signed), 
the  U.S.  Department  of  the  Interior 
(including  Bureau  of  Reclamation)  and 
its  cooperating  agencies  (including  the 
U.S.  Army  Corps  of  Engineers  and  the 
Lower  Elwha  Klallam  Tribe)  have 
continued  studjdng  and  refining 
elements  of  the  selected  alternative.  As 
a  result,  they  have  found  better 
solutions  for  protecting  water  quality 
and  water  supply  dviring  and  following 
dam  removal.  In  addition,  changes  in 
user  needs  have  come  about  as  a  result 
of  factors  unrelated  to  the  project.  For 
example,  chinook  salmon  and  bull  trout 
have  both  been  listed  as  threatened 
since  1997,  residting  in  the  requirement 
to  keep  the  state  rearing  facility  open 
during  dam  removal.  Also,  the  city  of 
Port  Angeles  must  now  meet  new 
standards  for  the  treatment  of  its 
municipal  supplies.  In  addition,  an 
industrial  customer  (Rayonier)  which 
required  very  high  quality  water  for  its 
operation  has  since  closed. 

As  a  result  of  these  and  other  changes, 
the  agencies  are  pursuing  an  option  of 
building  permanent  water  treatment 
facilities  with  varying  levels  of 
treatment  depending  on  the  ultimate  use 
of  the  water  (for  additional  details,  see 
Elwha  River  Water  Quality  Mitigation 
Project  Planning  Report  at 


www.nps.gov/olym/elwha/home.htm). 
The  locations  and  types  of  diversions 
may  also  change  because  water 
collected  from  the  city's  Ranney  well  is 
no  longer  considered  to  be  purely 
groundwater,  but  is  highly  connected  to 
the  river  and  so  must  be  treated  as  a 
surface  supply.  In  addition,  problems 
associated  with  subsurface  intakes 
during  the  3-5  year  dam  removal  impact 
period  may  now  outweigh  the  benefits. 
These  problems  include  possible 
clogging  and  reduced  yields,  increased 
costs  of  providing  flood  protection,  and 
increased  environmental  impacts 
associated  with  installing  and 
maintaining  subsurface  structiu-es  in  or 
very  near  the  river.  Sources  of  "true" 
groundwater,  which  are  not  so  closely 
connected  to  the  river  have  been 
investigated,  but  do  not  exist  in  the 
quantities  required.  This  leaves  surface 
water  as  a  more  attractive  option.  An 
alternative  of  replacing  the  existing 
intake  structure  will  therefore  be 
analyzed  in  the  SEIS.  Feasibility  studies 
indicate  siu-face  water  could  be  treated 
and  used  for  the  city's  industrial 
customer,  in  combination  with  well 
water  for  the  state's  rearing  facility  and 
the  Lower  Elwha  Klallam  tribal 
hatchery,  and  as  a  backup  for  the  city's 
municipal  customers.  It  may  also  be 
evaluated  as  an  option  to  supply  DCWA 
customers. 

The  SEIS  will  also  analyze  changes 
unrelated  to  water  quality  mitigation 
where  applicable.  One  of  these  changes 
is  a  re-evaluation  of  options  to  mitigate 
impacts  to  septic  systems  on  the  Lower 
Elwha  Klallam  Reservation.  Many  of  the 
septic  systems  in  the  lower  lying  parts 
of  the  Reservation  may  become 
ineffective  when  the  river  level  and 
associated  groundwater  table  rises  as  a 
result  of  river  channel  aggradation 
following  dam  removal.  Although  the 
1996  EIS  examined  a  community 
mounding  system,  the  number  of 
residents  living  in  the  valley  part  of  the 
Reservation  has  now  increased.  The 
SEIS  will  evaluate  other  options  which 
are  technically,  economically,  or 
environmentally  preferable  in  light  of 
these  changes.  At  this  time,  the  Tribe  is 
considering  a  variety  of  options, 
including  individual  onsite  systems 
with  pressurized  piunps,  small  group 
treatment  options,  offsite  treatment  by 
others,  or  combining  with  other  valley 
residents  (who  would  not  be  affected  by 
dam  removal)  to  create  a  community 
treatment  system. 

Since  the  release  of  the  1996  EIS,  two 
species  of  fish  cited  for  restoration  have 
been  listed  as  threatened,  and  the  NPS 
has  worked  with  USFWS  and  NMFS 
staff  to  further  address  these  species 
during  and  following  dam  removal. 


Keeping  the  rearing  channel  open  for 
chinook  salmon  production  and 
modifying  road  culverts  within  the  park 
to  provide  access  for  bull  trout  to 
additional  tributar\'  habitat  are 
examples  of  some  of  the  additional 
actions  that  the  SEIS  will  examine. 

Environmental  Issues 

Updated  and  additional  information 
relevant  to  decision-making  will  be 
presented  in  the  SEIS.  In  addition  to  the 
points  summarized  above,  further  detail 
has  been  added  to  the  revegetation  plan 
for  the  areas  currently  inundated  by  the 
reservoirs;  thus,  potential  impacts  of 
actions  associated  with  such 
revegetation  will  be  addressed.  The 
1996  EIS  envisioned  using  one  or  more 
of  nine  solid  waste  disposal  areas  for 
rubble  and  other  materials.  Some  of 
these  may  no  longer  be  available,  new- 
sites  might  be  added,  or  recycling  of 
concrete  may  be  economically 
preferable  now. 

Water  quality  or  water  supply 
mitigation  issues  that  will  be  analyzed 
in  the  SEIS  include  impacts  of 
rebuilding  the  existing  rock  diversion 
structure  on  riparian  vegetation, 
wildlife,  water  quality  and  fish:  land  use 
related  impacts  of  building  permanent 
water  treatment  facilities,  such  as 
removal  of  vegetation  and  soil,  use  of 
heavy  equipment  to  build  the  facilities 
and  its  impact  on  wildlife  or  visitors, 
and  hazards  of  using  chlorine  and  other 
chemicals  required  for  treatment. 

Other  environmental  issues  not 
related  to  water  quality  or  supply 
include  providing  access  to  Morse  Creek 
and  other  tributaries  for  fisheries 
protection  during  dam  removal,  access 
to  seed  stock  and  protection  of  young 
plants  in  revegetating  reservoir  lands, 
changes  in  driving  routes  for  trucks 
disposing  of  rubble,  or  noise  of  an  onsite 
rubble  crushing  operation  and  its 
potential  effects  on  wildlife  and  visitors. 

Scoping/Comments 

Public  scoping  for  the  SEIS  will 
conclude  30-days  from  the  date  of 
publication  of  this  notice.  All  interested 
individuals,  groups,  and  agencies  are 
encouraged  to  provide  information 
relevant  to  the  design,  construction, 
location,  or  potential  environmental 
effects  of  desired  measures  noted  above. 
Please  limit  comments  to  the  proposal 
as  described  in  this  notice,  since  prior 
decisions  to  restore  the  ecosystem  and 
anadromous  fisheries  through  dam 
removal,  and  selection  of  the  River 
Erosion  alternative  as  the  dam  removal 
scenario,  are  beyond  the  scope  of 
environmental  impact  analysis  targeted 
in  the  SEIS. 
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Additional  information  and  periodic 
updates  will  be  available  at  the  Web  site 
noted  above  or  by  contacting  the  Elwha 
Restoration  Project  Office  at  (360)  565- 
1320.  All  comments  must  be 
postmarked  or  transmitted  no  later  than 
30  days  from  the  publication  date  of  this 
notice;  as  soon  as  this  date  is 
determined  it  will  be  announced  on  the 
Web  site  noted.  Written  comments  may 
be  delivered  by  fax  to:  360/565-1325; 
via  e-mail  to:  Brian_Winter@nps.gov;  or 
via  postal  mail  or  hand  delivery  during 
normal  business  hours  to:  Elwha 
Restoration  Project  Office,  SEIS 
Comments,  826  East  Front  Street,  Suite 
A,  Port  Angeles,  WA  98362. 

If  individuals  submitting  comments 
request  that  their  name  or/and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circximstances  wherein  the  NPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  or 
businesses  and  from  persons  identifying 
themselves  as  representatives  or 
officials  of  organizations  and 
businesses;  and,  anonymous  comments 
may  not  be  considered. 

Decision 

The  SEIS  will  be  prepared  in  accord 
with  all  applicable  laws  and  regulations, 
including  the  National  Environmental 
Policy  Act  (NEPA),  the  Council  on 
Environmental  Quality  regulations  for 
implementing  NEPA  (40  CFR  parts 
1500-1508).  and  the  NPS  Management 
Policies  (2001)  and  NEPA  guidelines 
(Director's  Order  12).  A  60-day  public 
review  of  the  Draft  will  be  initiated 
upon  its  release,  which  at  this  time  is 
expected  in  early  2003;  then 
subsequently  a  Final  will  be  prepared. 
Issuance  of  both  documents  will  be 
announced  via  local  and  regional  press, 
direct  mailings,  on  the  Web  site  noted 
above,  and  through  the  Federal 
Register.  As  a  delegated  EIS,  the  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Pacific  West  Region; 
subsequently  the  official  responsible  for 
implementation  would  be  the 
Superintendent,  Olympic  National  Park. 

Dated:  July  9,  2002. 
John  J.  Reynolds, 

Regional  Director.  Pacific  West  Region. 
[FR  Doc.  02-23124  Filed  9-11-02;  8:45  am) 
8IUJN6  CODE  4310-7D-4> 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Native  American  Graves  Protection 
and  Repatriation  Review  Committee 
Findings  and  Recommendations 
Regarding  Cultural  Hems  in  the 
Possession  of  the  Denver  Art  Museum 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

After  full  and  careful  consideration  of 
the  information  and  statements 
submitted  and  presented  by  the  Denver 
Art  Museimi  and  the  Western  Apache 
NAGPRA  Working  Group  at  the  May  31- 
June  2,  2002,  meeting  of  the  Native 
American  Graves  Protection  and 
Repatriation  Review  Committee,  the 
review  committee  filnds  thatlhis 
information  is  sufficient  to  estabUsh  by 
a  preponderance  of  the  evidence  that 
the  seven  cultural  items  are  sacred 
objects  and  objects  of  cultural 
patrimony  that  meet  the  definitions  of 
"sacred  objects"  and  "objects  of  cultural 
patrimony"  under  NAGPRA  25  U.S.C. 
3001.  It  also  finds  that  these  cultural 
items  are  cultiuully  affiliated  with  the 
constituent  tribes  of  the  Western 
Apache  NAGPRA  Working  Group.  The 
Western  Apache  NAGPRA  Working 
Group  is  composed  of  the  authorized 
representatives  of  the  Fort  McDowell 
Mohave- Apache  Indian  Commimity  of 
the  Fort  McDowell  Indian  Reservation, 
Arizona.  San  Carlos  Apache  Tribe  of  the 
San  Carlos  Reservation,  Arizona,  the 
Tonto  Apache  Tribe  of  Arizona,  the 
White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona,  and 
the  Yavapai- Apache  Nation  of  the  Camp 
Verde  Indian  Reservation,  Arizona. 

The  seven  cultural  items  are  a  Dilzini 
medicine  cord  and  pouch,  a  Dilzini 
wooden  doll,  two  caps,  and  three 
Dilzini  Gaan  masks. 

The  review  committee  recognizes  that 
the  Denver  Art  Museum  engaged  in 
good  faith  consultation  with  the 
Western  Apache  NAGPRA  Working 
Group  for  several  years.  An  impasse 
seemed  to  have  developed  in  the 
consultation  process.  Officials  of  the 
Denver  Art  Museum  felt  that  the 
information  provided  was  not  sufficient 
to  meet  the  standard  of  NAGPRA  and 
requested  additional  information.  The 
Western  Apache  NAGPRA  Working 
Group  felt  that  the  information  it  had 
provided  was  sufficient  and  that  it  was 
unable  to  provide  additional  sensitive 
religious  information.  The  Western 
Apache  NAGPRA  Working  Group 
requested  the  assistance  of  the  review 
committee  in  resolving  the  dispute. 

During  its  May  31-June  2,  2002, 
meeting,  the  review  committee 


considered  the  written  information 
provided  by  both  parties.  In  addition, 
the  review  committee  was  able  to 
question  both  parties  and  obtain 
additional  information  regarding  the 
identity  and  cultural  affiliation  of  the 
seven  items. 

The  review  committee  conciirs  with 
the  Denver  Art  Museiun  that  sufficient 
evidence  is  available  to  support  the 
following  determinations  of  cultiiral 
affiliation:!. The  Dilzini  medicine  cord 
and  pouch  (accession  niunber 

1936.216.1)  is  culturally  affiUated  with 
the  White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona. 2. The 
Dilzini  wooden  doll  (accession  number 

1936.216.2)  is  culturally  affiliated  with 
the  White  Mountain  Apache  Tribe  of  the 
Fort  Apache  Reservation,  Arizona. 3. The 
cap  (accession  number  1946.215)  is 
culturally  affiliated  with  the  San  Carlos 
Apache  Tribe  of  the  San  Carlos 
Reservation,  Arizona.4.The  Dilzini  Gaan 
mask  (accession  niunber  1947.256)  is 
culturally  affiliated  with  the  White 
Mountain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona. 5. Dilzini 
Gaan  Mask  (accession  nimiber  1947.257) 
is  odturally  affiliated  with  the  San 
Carlos  Apache  Tribe  of  the  San  Carlos 
Reservation,  Arizona.6.The  Dilzini  Gaan 
mask  (accession  nimiber  1947.258)  is 
cidturally  affiliated  with  the  White 
Moimtain  Apache  Tribe  of  the  Fort 
Apache  Reservation,  Arizona. 

Oral  testimony  provided  at  the  review 
committee  meeting  regarding  the 
seventh  item,  a  second  cap  (accession 
number  19417.1749),  indicated  that  the 
symbols  on  the  cap  represent  an  Apache 
sacred  site.  Oral  tradition  provided  at 
the  meeting  indicates  that  the  cap  was 
associated  with  a  medicine  man  from 
Cibeque,  AZ. 

The  review  committee  finds  that  the 
evidence  that  the  two  parties  provided 
to  the  review  committee  in  advance  of 
the  review  committee  meeting,  along 
with  additional  information  that  they 
provided  at  the  meeting,  is  sufficient  to 
support  a  determination  that  the  seven 
items  are  objects  that  are  specific 
ceremonial  items  that  are  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Mr.  Levi  DeHose 
and  Mr.  Carlyle  Russell  were  identified 
as  traditional  Apache  religious  leaders 
responsible  for  the  performance  of 
specific  healing  ceremonies.  The  seven 
items  were  identified  as  being  needed 
for  the  conduct  of  these  specific  healing 
ceremonies,  and  the  items  must  be 
returned  to  their  resting  place  in  order 
to  continue  the  healing  process. 

The  review  conmiittee  finds  that  the 
evidence  that  the  two  parties  provided 
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in  advance  of  the  review  committee 
meeting,  along  with  additional 
information  that  they  provided  at  the 
meeting,  is  sufficient  to  support  a 
determination  that  the  seven  items  have 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the 
Apache  themselves,  rather  than 
property  owned  by  an  individual  tribal 
member.  Information  provided  at  the 
meeting  indicated  that  the  continuing 
use  of  the  seven  items  was  necessary  for 
the  continuation  of  the  healing  process 
for  present  and  future  generations.  The 
serious  social  problems  and  wide-scale 
suffering  among  the  Western  Apache 
were  attributed  to  the  alienation  of  these 
and  other  ceremonial  items  from  their 
resting  places.  The  return  of  these  items 
to  their  resting  places  will  be  beneficial 
to  the  health  of  the  Apache  people. 

The  review  committee  also  reaffirms 
the  importance  of  ongoing,  good  faith 
consultation  between  the  parties  as  the 
most  effective  means  for  finding 
repatriation  solutions  and  precluding 
disputes.Based  on  these  findings,  the 
review  committee  recommends  that  the 
Denver  Art  Museum  consider  the  oral 
testimony  provided  by  the  Western 
Apache  NAGPRA  Working  Group, 
consult  with  the  anthropological 
literature,  re-evaluate  the  determination 
for  repatriation,  and  inform  the  review 
committee  of  the  museum's  findings 
within  the  next  90  days. 

The  Native  American  Graves 
Protection  and  Repatriation  Act  directs 
the  Secretary  of  the  Interior  to  establish 
and  maintain  an  advisory  committee 
composed  of  seven  private  citizens 
nominated  by  Indian  tribes.  Native 
Hawaiian  organizations,  and  national 
museum  organizations  and  scientific 
organizations  (25  U.S.C.  3006).  The 
responsibilities  of  the  review  committee 
include  reviewing  and  making  findings 
related  to  the  identity  or  cultural 
affiliation  of  Native  American  hiunan 
remains  or  other  cultuiral  items,  or  to  the 
return  of  human  remains  or  other 
cultural  items;  and  facilitating  the 
resolution  of  disputes  among  Indian 
tribes.  Native  Hawaiian  organizations, 
or  lineal  descendants  and  Federal 
agencies  or  museums  relating  to  the 
return  of  human  remains  and  other 
cultural  items. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  25 
U.S.C.  3006  (g).  These  findings  and 
recommendations  do  not  necessarily 
represent  the  views  of  the  National  Park 
Service  or  the  Secretary  of  the  Interior. 
The  National  Park  Service  and  the 
Secretary  of  the  Interior  have  not  taken 
a  position  on  these  matters. 


Dated:  July  16.  2002 
Aimand  Minthom 

Chair,  Native  American  Graves  Protection 
and  Repatriation  Review  Committee. 
[FR  Doc.  02-23128  Filed  9-11-02;  8:45  am] 
BHJJNG  CODE  4310-70-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  ttie 
Possession  of  ttte  Field  Museum  of 
Natural  History,  Chicago,  IL 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Field  Museum 
of  Natural  History,  Chicago,  IL. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Field  Museum  of 
Natural  History  professional  staff  in 
consultation  with  representatives  of  the 
Stockbridge  Munsee  Community, 
Wisconsin. 

In  1891,  himian  remains  representing 
four  individuals  were  collected  by  F.M. 
Noe,  a  dealer  in  Indianapolis,  IN.  These 
human  remains  were  later  purchased  by 
Franz  Boas,  who  sold  them  to  the  Field 
Museum  of  Natural  History  in  1894.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 

According  to  F.M.  Noe's  notes,  these 
human  remains  were  recovered  fttim  a 
gravel  bank  in  Muncie,  IN,  and  were 
identified  as  "Muncie  Indians." 

The  Munsee  tribe  that  lived  in  the 
Lower  Hudson  River  valley  of  New  York 
at  the  time  of  its  colonization  by 
Europeans  was  known  as  the  "Minsis". 
The  name  is  subject  to  many  different 
spellings  in  historical  dociunents;  the 
most  commonly  used  at  this  time  is 
"Munsee".  The  territory  of  the  Mimsee 
tribe  extended  from  the  Catskill 
Mountains  to  the  head  of  the  Delaware 
and  Susquehanna  Rivers,  bounded  on 


the  west  by  the  Hudson.  After  Em^pean 
contact,  the  Munsee  were  forced  west, 
and  spent  a  relatively  short  time  in 
Indiana;  it  is  from  the  name  of  the  tribe 
that  the  town  of  Muncie  gets  its  name. 
The  tribe  eventually  settled  with  the 
Stockbridge  Mohicans  in  Wisconsin. 
The  present-day  tribe  most  closely 
affiliated  with  the  Munsee  is  the 
Stockbridge  Munsee  Community. 
Wisconsin. 

Based  on  the  above-mentioned 
information,  officials  of  the  Field 
Museum  of  Natural  History  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  Field  Museum 
of  Natural  History  also  have  determined 
that,  pursuant  to  43  CFR  10.2  (e).  there 
is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funerary  objects 
and  the  Stockbridge  Munsee 
Community.  Wisconsin. 

This  notice  has  been  sent  to  officials 
of  the  Absentee-Shawnee  Tribe  of 
Oklahoma;  Citizen  Potawatomi  Nation, 
Oklahoma:  Delaware  Tribe  of  Indians. 
Oklahoma;  Delaware  Nation.  Oklahoma; 
Eastern  Shawnee  Tribe  of  Oklahoma; 
Forest  County  Potawatomi  Community, 
Wisconsin;  Hannahaville  Indian 
Community,  Michigan;  Kickapoo 
Traditional  Tribe  of  Texas;  Kickapoo 
Tribe  of  Indians  of  the  Kickapoo 
Reservation  in  Kansas;  Kickapoo  Tribe 
of  Oklahoma;  Miami  Tribe  of  Oklahoma; 
Pokagon  Band  of  Potawatomi  Indians. 
Michigan  and  Indiana;  Prairie  Band  of 
Potawatomi  Nation,  Kansas:  Stockbridge 
Munsee  Community,  Wisconsin;  and 
Wyandotte  Tribe  of  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Jonathan  Haas,  MacArthur 
Curator  of  North  American 
Anthropology,  Field  Museum  of  Natural 
History,  1400  South  Lake  Shore  Drive. 
Chicago,  IL  60605.  telephone  (312)  665- 
7829,  before  October  15.  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Stockbridge  Munsee  Community. 
Wisconsin  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  )uiy  22.  2002. 
C.  Timothy  McKeown, 

Acting  Manager.  National  SAGPRA  Program. 
[FR  Doc.  02-23135  Filed  9-11-02;  8:45  am) 
BHJJNG  COOC  4310-70-8 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  Fort  Collins 
Museum,  Fort  Collins,  CO 

agency:  National  Park  Service.  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Fort  Collins 
Museiun.  Fort  Collins.  CO. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  and  associated  funerary  object 
was  made  by  the  Fort  Collins  Museum 
professional  staff  in  consultation  with 
Dr.  Aim  Magennis,  Professor  of 
Anthropology  at  Colorado  State 
University,  and  representatives  of  the 
Arapahoe  Tribe  of  the  Wind  River 
Reservation.  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Kiowa 
Indian  Tribe  of  Oklahoma;  Northern 
Cheyenne  Tribe  of  the  Northern 
Cheyenne  Indian  Reservation,  Montana; 
Oglala  Sioux  Tribe  of  the  Pine  Ridge 
Reservation.  South  Dakota;  Rosebud 
Sioux  Tribe  of  the  Rosebud  Indian 
Reservation.  South  Dakota;  Southern 
Ute  Indian  Tribe  of  the  Southern  Ute 
Reservation.  Colorado;  Standing  Rock 
Sioux  Tribe  of  North  &  South  Dakota; 
Ute  Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation.  Utah;  and  Ute  Mountain 
Tribe  of  the  Ute  Mountain  Reservation, 
Colorado.  New  Mexico,  and  Utah.  The 
following  tribes  were  invited  to 
participate  in  consultations  but  were 
unable  to  attend:  Apache  Tribe  of 
Oklahoma;  Cheyenne  River  Sioux  Tribe, 
South  Dakota;  Comanche  Nation, 
Oklahoma;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  and  Pawnee  Nation  of 
Oklahoma.  Museum  ofGcials  also 
consulted  with  representatives  of  the 
White  Mesa  Ute  Tribe,  Utah,  a 
nonfederally  recognized  Indian  group. 

In  1941.  human  remains  representing 
one  individual  were  donated  to  the  Fort 


Collins  Museum  by  F.C.  Parker.  The 
human  remains  consist  of  a  partial 
skull.  Donor  records  indicate  that  an 
"arrowhead  was  foimd  embedded  in  eye 
cavity."  The  arrowhead  is  not  in  the 
possession  of  the  Fort  Collins  Museum. 
F.C.  Parker  was  the  manager  of  the  Fort 
Collins  Opera  Hall/Stage  in  the  late 
1890s-early  1900s.  During  the  1930s  and 
1940s,  an  "Indian  relics"  group  was 
instrumental  in  establishing  the  Pioneer 
Museum,  which  later  became  the  Fort 
Collins  Museum.  These  human  remains 
were  likely  acquired  in  fairly  close 
proximity  to  present-day  Fort  Collins.  It 
is  believed  that  the  human  remains  date 
to  sometime  after  the  mid-1 7th  century 
when  bows  and  arrows  were  introduced 
in  the  area. 

In  the  1940s,  human  remains 
representing  one  individual  were 
excavated  by  Clyde  L.  Stanley  near  the 
town  of  Keota,  Larimer  County.  CO.  Mr. 
Stanley  donated  the  human  remains  to 
the  Fort  Collins  Museum  in  1957. 
Donation  records  identify  the  human 
remains  as  an  "Indian  boy  about  20 
years."  Dr.  Mageimis  identified  the 
remains  as  a  20-50  year  old  female 
Native  American.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  Archeological 
evidence  indicates  significant  Native 
American  occupation  in  the  Keota  area 
during  the  historic  period.  These  hiunan 
remains  are  believed  to  date  to  the 
historic  period  based  on  their  good 
physical  condition  and  their  excavation 
from  near  a  site  occupied  during  the 
historic  period. 

Prior  to  1951.  human  remains 
representing  one  individual  were 
excavated  at  the  "old  Jack  Currie  farm." 
Larimer  County.  CO.  Ansel  E.  Anderson 
donated  the  human  remains  to  the  Fort 
Collins  Musemn  in  1951.  The 
circumstances  under  which  Mr. 
Anderson  acquired  the  skull  are  not 
clear.  A  museum  tag  associated  with  the 
human  remains  reads  "Indian  skull  of 
Araphahoe  squaw."  Physical 
examination  of  the  remains  reveal 
cranial  and  dental  characteristics 
consistent  with  Native  American  males. 
No  known  individual  was  identified. 
The  one  associated  funerary  object 
present  is  a  perforated,  white  shell. 

In  1972.  human  remains  representing 
one  individual  were  excavated  by  G.W. 
Ravenscroft  in  a  streambed  in  Larimer 
Coimty,  CO.  Tests  done  by  Colorado 
State  University  in  1974  indicate  that 
the  remains  are  Native  American  and 
predate  the  arrival  of  Euro- Americans  in 
the  area.  Ravencroft  donated  the  human 
remains  to  the  Fort  Collins  Museiun  in 
1976.  No  associated  funerary  objects  are 
present.  A  bone  awl  originally  recovered 


with  the  human  remains  was  apparently 
misplaced  prior  to  1976. 

Ail  of  the  himian  remains  and  the 
associated  funerary  object  described 
above  are  believed  to  date  before  1884. 
Evidence  of  traditional  territories,  oral 
traditions,  archeological  context, 
ethnohistoric  documents,  cranial 
measurements,  and  dental 
characteristics  of  the  hiunan  remains 
support  a  cultural  affiliation  between 
these  human  remains  and  the  associated 
funerary  object  and  the  Arapahoe  Tribe 
of  the  Wind  River  Reservation, 
Wyoming;  Cheyenne-Arapaho  Tribes  of 
Oklahoma;  Kiowa  Indian  Tribe  of 
Oklahoma;  Northern  Cheyenne  Tribe  of 
the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Rosebud  Sioux  Tribe  of 
the  Rosebud  Indian  Reservation.  South 
Dakota;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation.  Colorado; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Ute  Indian  Tribe  of  the 
Uintah  &  Ouray  Reservation,  Utah;  and 
Ute  Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico,  & 
Utah. 

On  April  8-9,  2002,  representatives  of 
the  above-mentioned  Indian  tribes  were 
consulted  regarding  the  cultural 
affiliation  and  disposition  of  these 
human  remains  and  associated  funerary 
object.  The  authorized  representatives  of 
nine  of  the  above-mentioned  Indian 
tribes  submitted  a  joint  claim  of  cultural 
affiliation  on  April  9,  2002.  The 
authorized  representative  of  the  Ute 
Indian  Tribe  of  the  Uintah  &  Ouray 
Reservation,  Utah  declined  to  sign  the 
April  9.  2002  joint  claim  of  cultiial 
affiliation.  The  Authorized 
representatives  of  the  Comanche  Nation, 
Oklahoma  and  Pawnee  Nation  of 
Oklahoma  subsequently  added  their 
signatures  to  the  joint  claim.  The  joint 
claim  of  cultural  affiliation  identified 
the  Cheyenne-Arapaho  Tribes  of 
Oklahoma  as  lead  Indian  tribe. 

Based  on  the  above-mentioned 
information,  officials  of  the  Fort  Collins 
Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
hiunan  remains  listed  above  represent 
the  physical  remains  of  four  individuals 
of  Native  American  ancestry.  Officials  of 
the  Fort  Collins  Museum  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  one  object  listed  above 
was  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  pursuant  to  43  CFR  10.2(e), 
officials  of  the  Fort  Collins  Museum 
have  determined  that  there  is  a 
relationship  of  shared  group  identity 
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that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  the  Arapahoe  Tribe  of  the  Wind 
River  Reservation,  Wyoming;  Cheyenne- 
Arapaho  Tribes  of  Oklahoma;  Comanche 
Nation,  Oklahoma;  Kiowa  Indian  Tribe 
of  Oklahoma;  Northern  Cheyenne  Tribe 
of  the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation. 
Pawnee  Nation  of  Oklahoma;  South 
Dakota;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation.  South 
Dakota;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation.  Colorado; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  D.ikota;  and  Ute  Mountain  Tribe 
of  the  Ute  Mountain  Reservation. 
Colorado,  New  Mexico.  &  Utah. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma; 
Arapahoe  Tribe  of  the  Wind  River 
Reservation.  Wyoming;  Assiniboine  and 
Sioux  Tribes  of  the  Fort  Peck  Indian 
Reservation.  Montana;  Cheyenne  and 
Arapaho  Tribes  of  Oklahoma;  Cheyenne 
River  Sioux  Tribe,  South  Dakota; 
Comanche  Nation,  Oklahoma;  Crow 
Creek  Sioux  Tribe  of  the  Crow  Creek 
Reservation,  South  Dakota;  Crow  Tribe 
of  Montana;  Flandreau  Santee  Sioux 
Tribe  of  South  Dakota;  Fort  Sill  Apache 
Tribe  of  Oklahoma;  Jicarilla  Apache 
Tribe  of  the  Jicarilla  Apache  Indian 
Reservation,  New  Mexico;  Kiowa  Indian 
Tribe  of  Oklahoma;  Lower  Brule  Sioux 
tribe  of  the  Lower  Brule  Reservation, 
South  Dakota;  Mescalero  Apache  Tribe, 
New  Mexico;  Northern  Cheyenne  Tribe 
of  the  Northern  Cheyenne  Indian 
Reservation,  Montana;  Oglala  Sioux 
Tribe  of  the  Pine  Ridge  Reservation, 
South  Dakota;  Pawnee  Nation  of 
Oklahoma;  Rosebud  Sioux  Tribe  of  the 
Rosebud  Indian  Reservation,  South 
Dakota;  Shoshone-Bannock  Tribes  of  the 
Fort  Hall  Reservation,  Idaho;  Shoshone 
Tribe  of  the  Wind  River  Reservation, 
Wyoming;  Southern  Ute  Indian  Tribe  of 
the  Southern  Ute  Reservation,  Colorado; 
Standing  Rock  Sioux  Tribe  of  North  & 
South  Dakota;  Three  Affiliated  Tribes  of 
the  Fort  Berthold  Reservation,  North 
Dakota;  Ute  Ladian  Tribe  of  the  Uintah 
&  Ouray  Reservation,  Utah;  Ute 
Mountain  Tribe  of  the  Ute  Mountain 
Reservation,  Colorado,  New  Mexico,  & 
Utah;  White  Mesa  Ute  Tribe,  Utah; 
Wichita  and  Affiliated  Tribes  (Wichita, 
Keechi,  Waco  &  Tawakonie),  Oklahoma; 
and  Yankton  Sioux  Tribe  of  South 
-  Dakota.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Dr.  Brenda 
Martin,  NAGPRA  Coordinator.  Fort 
Collins  Museum,  200  Mathews  Street, 
Fort  Collins,  CO  80524,  telephone  (970) 


416-2702,  before  October  15,  2002. 
Repatriation  of  the  human  remains  to 
the  Cheyerme  and  Arapaho  Tribes  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  July  17,  2002. 
C.  Timothy  McKeown, 

Acting  Manager.  National  SAGPRA  Program. 
[FR  Doc.  02-23127  Filed  9-11-02:  8:45  am] 

BILUNG  CODE  4310-70-S 


DEPARTIMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Intent  to  Repatriate  Cultural 
Items  In  ttie  Possession  of  the  Koshare 
Indian  Museum,  Ij  Junta,  CO 

agency:  National  Park  Service.  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  the  Native  American  Graves 
Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.10  (a)(3),  of  the 
intent  to  repatriate  cultural  items  in  the 
possession  of  the  Koshare  Indian 
Museum  that  meet  the  definition  of 
"objects  of  cultural  patrimony"  and 
"unassociated  funerary  objects"  under 
Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  three  cultural  items  are  a  raven 
Chilkat  robe,  a»  eagle  dagger,  and  an 
oyster  catcher  rattle. 

In  1971,  the  Chilkat  robe  was 
purchased  by  J.F.  Burshears  for  the 
Koshare  Indian  Museum.  The  robe  was 
made  by  Anna  Klaney,  also  known  as 
K'aanakeek  Tlaa,  for  her  husband's 
family.  Her  husband  was  the 
housemaster  of  the  Frog  House,  one  of 
the  Gaanaaxteidi  clan  houses  in  the 
village  of  Klukwan.  The  Gaanaaxteidi 
are  of  the  Raven  moiety  of  the  Tlingit, 
and  the  emblem  on  the  robe  is  a  raven. 
Museum  documentation  and 
consultation  evidence  indicate  that  the 
Chilkat  robe  has  ongoing  historical, 
traditional,  or  cultural  importance 
central  to  the  Tlingit  culture,  and  may 
not  be  alienated,  appropriated,  or 
conveyed  by  any  individual. 

At  an  unknown  date,  the  eagle  dagger 
came  into  the  possession  of  the  Koshare 
Indian  Museum.  The  dagger  consists  of 
a  carved  wooden  handle  that  contains 
an  eagle  crest  that  is  common  among 


Tlingit  clans.  Museum  documentation 
and  consultation  evidence  indicate  that 
the  eagle  dagger  was  used  for 
ceremonial  purposes  by  Tlingit 
members,  that  it  has  ongoing  historical, 
traditional,  or  cultural  importance 
central  to  Tlingit  culture,  and  may  not 
be  alienated,  appropriated,  or  conveyed 
by  any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  Koshare 
Indian  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(4).  these 
two  cultural  items  have  ongoing 
historical,  traditional,  or  cultural 
importance  central  to  the  tribe  itself, 
and  may  not  be  alienated,  appropriated, 
or  conveyed  by  any  individual. 

The  oyster  catcher  rattle  consists  of  a 
wooden  fragment  and  was  donated  to 
the  Koshare  Indian  Museum  by  lulian 
H.  Salomon  in  1984.  Consultation 
evidence  indicates  that  this  rattle  was 
removed  from  the  specific  burial  site  of 
an  individual,  and  that  rattles  of  this 
type  are  unique  to  the  Tlingit  and  were 
used  only  by  the  ixt'  (shaman)  of  the 
Tlingit.  and  were  placed  with  the 
deceased  shaman  in  above-ground 
burials. 

Based  on  the  above-mentioned 
information,  officials  of  the  Koshare 
Indian  Museum  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(2)(ii),  this 
one  cultural  item  is  reasonably  believed 
to  have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony  and  is  believed,  by  a 
preponderance  of  the  evidence,  to  have 
been  removed  from  a  specific  burial  site 
of  an  Native  American  individual. 

Officials  of  the  Koshare  Indian 
Museum  also  have  determined  that, 
pursuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  objects  of  cultural  patrimony  and 
unassociated  funerary  object  and  the 
Central  Council  of  Tlingit  &  Haida 
Indian  Tribes. 

This  notice  has  been  sent  to  officials 
of  the  Cape  Fox  Corporation.  Central 
Council  of  Tlingit  and  Haida  Indian 
Tribes.  Chilkat  Indian  Village. 
Ketchikan  Indian  Corporation. 
Organized  Village  of  Saxman,  Sealaska 
Heritage  Corporation,  and  Yakutat 
Tlingit  Tribe.  Representatives  of  any 
other  Indian  tribe  that  believes  itself  to 
be  culturally  affiliated  with  these 
objects  of  cultural  patrimony  and 
unassociated  funeran,'  object  should 
contact  Tina  Wilcox.  Collections 
Manager,  Koshare  Indian  Museum.  115 
West  18th  Street.  P.O.  Box  580.  La  Junta. 
CO  81050.  telephone  (719)  384-4411. 
before  October  15.  2002.  Repatriation  of 
these  objects  of  cultural  patrimony  and 
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unassociated  funerary  object  to  the 
Central  Council  of  Tlingit  &  Haida 
Indian  Tribes  may  begin  after  that  date 
if  no  additional  claimants  come 
forward. 

Dated:  July  9,  2002 
Robert  Steams, 

Manager.  National  NAGPRA  Program. 
[FR  Doc.  02-23133  Filed  9-11-02;  8:45  am| 
BILLING  CODE  4310-7D-S 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Intent  to  Repatriate  a  Cultural 
Kern  in  the  Possession  of  the 
Mlnrtesota  Museum  of  American  Art, 
Saint  Paul,  MN 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  under  the 
Native  American  Graves  Protection  and 
Repatriation  Act  (NAGPRA),  43  CFR 
10.10  (a)(3),  of  the  intent  to  repatriate  a 
cultural  item  in  the  possession  of  the 
Miimesota  Museum  of  American  Art 
that  meets  the  definition  of  "sacred 
object"  and  "object  of  cultural 
patrimony"  under  Section  2  of  the  Act. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  cultural  items. 
The  National  Park  Service  is  not 
responsible  for  the  determinations 
within  this  notice. 

The  cultural  item  is  a  shaman's 
dancing  apron  (Miimesota  Museum  of 
American  Art  accession  number 
57.14.16)  made  in  about  1880-1900  from 
a  Chilkat  blanket  and  composed  of  wool 
leather,  yam,  and  deer  claws.  It 
measures  28  by  45  inches.  Museum 
accession  records  describe  the  apron  as 
"Made  of  the  right  end  of  a  Chilkat 
blanket,  whose  design  does  not  appear 
in  Enmion's  book.  All  of  the  lateral  field 
and  about  3  inches  of  the  central  field 
appear.  The  yellow  figures  are  outlined 
in  orange  yam.  The  white  yam  is 
mountain  goat  wool.  The  top  blue  of  the 
blanket  is  heavy  four-ply  brown  cotton 
cord.  The  sidelines  are  twisted  sinew. 
The  apron  has  a  buckskin  fringe  at  the 
bottom  with  39  deer  hooves  attached.  It 
belonged  to  an  Indian  doctor  Gambies 
Jim." 

The  apron,  listed  as  number  632  of 
the  Rasmussen  Collection,  was 
purchased  by  the  Minnesota  Museum  of 
American  Art  in  1957  from  the  Portland 
Art  Museum.  The  Portland  Art  Museum 


acquired  these  works  from  Mr.  Axel 
Rasmussen  who  was  superintendent  of 
schools  in  Skagway,  AK. 
Representatives  of  the  Central  Council 
of  the  Tlingit  &  Haida  Indian  Tribes 
have  provided  evidence  that  this 
shaman's  dancing  apron  is  needed  for 
religious  ceremonies  by  the  Tlingit,  and 
specifically  by  the  Gaanax.adi  clan. 
Representatives  of  the  Central  Council 
of  the  Tlingit  &  Haida  Indian  Tribes  also 
provided  evidence  that  this  shaman's 
dancing  apron  has  ongoing  historical, 
traditional,  or  cultural  importance  to  the 
Tlingit  people,  and  that  it  could  not 
have  been  alienated,  appropriated,  or 
conveyed  by  any  individual. 

Based  on  the  above-mentioned 
information,  officials  of  the  Miimesota 
Museum  of  American  Art  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(3),  this  cultural  item  is  a 
specific  ceremonial  object  needed  by 
traditional  Native  American  religious 
leaders  for  the  practice  of  traditional 
Native  American  religions  by  their 
present-day  adherents.  Officials  of  the 
Minnesota  Museum  of  American  Art 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(4),  this  cultural  item  has 
ongoing  historical,  traditional,  or 
cultural  importance  central  to  the  tribe 
itself,  and  could  not  have  been 
alienated,  appropriated,  or  conveyed  by 
any  individual.  Lastly,  officials  of  the 
Minnesota  Museiun  of  American  Art 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  traced  between  this  sacred 
object/ object  of  cultural  patrimony  and 
the  Central  Council  of  the  Tlingit  & 
Haida  Indian  Tribes.        "^ 

This  notice  has  been  sent  to  officials 
of  the  Central  Council  of  the  Thngit  & 
Haida  Indian  Tribes.  Representatives  of 
any  other  Indian  tribe  that  believes  itself 
to  be  culturally  affiliated  with  this 
sacred  object/ object  of  cultural 
patrimony  should  contact  Lin  Nelson 
May  son.  Museum  Curator,  Museum  of 
American  Art,  505  Landmark  Center,  75 
West  Fifth  Street,  Saint  Paul,  MN  55102, 
telephone  (651)  292-4370,  before 
October  15,  2002.  Repatriation  of  this 
sacred  object/ object  of  cultural 
patrimony  to  the  Central  Council  of  the 
Tlingit  &  Haida  Indian  Tribes  of  Alaska 
may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  July  3,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 
|FR  Doc.  02-23131  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Parle  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  in  the 
Possession  of  the  Museum  of  Natural 
History  and  Planetarium,  Roger 
Williams  Parle,  Providence,  Ri; 
Correction 

AGENCY:'National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Natural  History  and  Planetarium,  Roger 
Williams  Park,  Providence,  RI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  corrects  information  that 
was  reported  in  a  Notice  of  Inventory 
Completion  published  October  4,  2001 
(Federal  Register  document  01-24936, 
pages  50672-50673),  which  was  itself  a 
correction  of  a  Notice  of  Inventory 
Completion  published  May  3,  2001 
(Federal  Register  document  01-11141, 
pages  22248-22250).  In  both  notices,  the 
name  of  a  site  where  human  remains 
and  associated  funerary  objects  were 
discovered  was  wrongly  reported,  as 
were  dates  of  transfer  in  the  collection 
history  of  objects  from  that  site. 

Paragraphs  16  and  17  of  the  October 
4,  2001,  notice  reported  human  remains 
representing  one  individual  and  four 
associated  funerary  objects  as  coming 
from  Jamestown,  RI.  The  site  name 
should  be  corrected  to  Burr's  Hill  Burial 
Ground.  Warren.  RI,  and  the 
information  should  be  reported  along 
with  the  human  remains  in  the 
preceding  two  paragraphs.  In 
paragraphs  14  and  15,  dates  of  transfer 
in  the  collection  history  of  objects  from 
Burr's  Hill  Burial  Groimd  were  wrongly 
reported. 

To  correct  this  information, 
paragraphs  16  and  17  should  be  deleted, 
and  the  human  remains  representing 
one  individual  and  four  associated 
funerary  objects  should  be  included  in 
paragraphs  14  and  15  to  read: 
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(Paragraph  14)  In  1894,  human 
remains  representing  four  individuals 
were  recovered  from  the  Biur's  Hill 
Burial  Ground,  Warren,  RI,  by  A.T. 
Vaughan,  who  donated  these  remains  to 
the  Museum  of  Natural  History  and 
Planetarium  in  1900.  No  known 
individuals  were  identified.  Museum 
documentation  indicates  that  "curios" 
were  found  vrith  these  human  remains, 
and  were  transferred  in  1916  to  the 
Heye  Foundation  (now  the  National 
Museum  of  the  American  Indian)  as  part 
of  an  exchange.  Museum  documentation 
also  indicates  that  a  fragment  or 
fragments  of  one  of  the  individuals  were 
transferred  in  1918  to  the  Heye 
Foimdation  (now  the  National  Museum 
of  the  American  Indian)  as  part  of  an 
exchange.  The  four  associated  funerary 
objects  are  fragments  of  bark,  hair,  iron, 
and  cloth  that  are  adhered  to  the  human 
remains. 

(Paragraph  15]  Based  on  skeletal 
morphology  and  extensive  copper 
staining,  these  individuals  have  been 
identified  as  Native  American  itom  the 
17th  century.  Based  on  physical 
evidence,  consultation  with  tribal 
representatives,  and  geographic/ 
provenience  information,  these 
individuals  have  been  determined  to  be 
culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

Based  on  the  above-mentioned 
information,  officials  of  the  Museum  of 
Natural  History  and  Planetarium  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 
four  individuals  of  Native  American 
ancestry.  Officials  of  the  Museum  of 
Nattiral  History  and  Planetarium  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  four  objects  fisted 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Museum  of  Natural  History  and 
Planetarium  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah). 

This  notice  has  been  sent  to  officials 
of  the  Narragansett  Indian  Tribe  of 
Rhode  Island  and  the  Wampanoag  Tribe 
of  Gay  Head  (Aquinnah). 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 


associated  funerary  objects  should 
contact  Marilyn  Massaro.  Curator  of 
Collections,  Museum  of  Natural  History 
and  Planetarimn,  Roger  Williams  Park. 
Providence,  RI  02905.  telephone  (401) 
785-9457.  before  October  15,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  and  Wampanoag  Tribe  of  Gay 
Head  (Aquinnah)  may  begin  after  that 
date  if  no  additional  claimants  come 
forward. 

Dated:  July  3,  2002. 
Robert  Steams, 

Manager,  National  NAGPRA  Program. 

[FR  Doc.  02-23130  Filed  9-11-02;  8:45  am) 

BILLING  CODE  4310-70-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Parti  Service 

Notice  of  Inventory  Completion  for 
Nattve  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  ttie  Museum  of  Natural 
History  and  Planetarium,  Roger 
Williams  Parit,  Providence,  Ri; 
Correction 

AGENCY:  National  Park  Service,  Interior. 
ACTION:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  himian 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Museum  of 
Natvu-sd  History  and  Planetarium,  Roger 
Williams  Park.  Providence.  RI. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  corrects  information  that 
was  reported  in  a  Notice  of  Inventory 
Completion  published  October  4,  2001 
(Federal  Register  docmnent  01-24936, 
pages  50672-50673),  which  was  itself  a 
correction  of  a  Notice  of  Inventory 
Completion  published  May  3,  2001 
(Federal  Register  document  01-11141, 
pages  22248-22250).  This  notice  corrects 
the  cultural  affiliation  for  human 
remains  and  associated  funerary  objects 
from  four  sites  that  were  included  in  the 
original  May  3,  2001,  notice  and  the 


October  4,  2001,  correction  notice.  This 
notice  also  reports  for  the  first  time 
human  remains  and  associated  funerary 
objects  from  an  additional  site  that  was 
inadvertently  omitted  from  both  notices. 

Review  of  museum  dociunentaUon 
has  revealed  that  human  remains  and 
associated  funerary  objects  from  the  four 
sites  listed  below  have  been  determined 
to  be  cultural  affiliated  exclusively  to 
the  Narragansett  Indian  Tribe  of  Rhode 
Island.  Human  remains  and  associated 
funerary  objects  from  Field's  Point, 
Providence.  RI  are  reported  here  for  the 
first  time,  and  have  been  determined  to 
be  culturally  affiliated  to  the 
Narragansett  Indian  Tribe  of  Rhode 
Island. 

Paragraphs  5-8  and  11-13  of  the 
October  4,  2001,  notice  are  corrected  by 
substituting  the  following 
paragraphs:(Paragraph  5)  In  1899, 
human  remains  representing  one 
individual  were  recovered  from 
Jamestown,  RI,  by  James  H.  Clarke  and 
donated  to  the  Museum  of  Natural 
History  and  Planetarium.  No  known 
individual  was  identified.  The  two 
associated  funerary  objects  are  an  iron 
axe  fragment  and  an  animal  bone 
frajDnent. 

(Paragraph  6)  Based  on  red  ochre  and 
copper  staining  on  the  human  remains, 
this  individual  has  been  determined  to 
be  Native  American  from  the  contact 
period.  Based  on  physical  evidence  and 
geographic/provenience  information, 
this  individual  has  been  determined  to 
be  culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island. 

(Paragraph  7)  Before  May  1939. 
human  remains  representing  two 
individuals  were  recovered  from  Old 
Warwick,  near  Wharf  Road,  East 
Greenwich,  RI,  by  Lincoln  C.  Bateson, 
who  donated  these  human  remains  to 
the  Museum  of  Natural  History  and 
Planetarium  in  May  1939.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
(Paragraph  8)  Based  on  museum 
documentation  and  physical  evidence, 
these  individuals  have  been  identified 
as  Native  American.  Based  on  physical 
evidence  and  geographic/provenience 
information,  these  individuals  have 
been  determined  to  be  culturally 
affiliated  with  the  Narragansett  Indian 
Tribe  of  Rhode  Island. 

(Paragraph  11)  In  1927,  human 
remains  representing  one  individual 
were  recovered  from  London  Street,  East 
Greenwich,  RI,  and  donated  to  the 
Museum  of  Natural  History  and 
Planetarium  by  W.E.  Crease.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  Accession 
information  states  these  human  remains 
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were  "dug  up  on  London  Street,  10  feet 
deep."  Based  on  museum 
documentation  and  physical  evidence, 
this  individual  has  been  identified  as 
Native  American.  Based  on  physical 
evidence  and  geographic/piovenience 
information,  this  individual  has  been 
determined  to  be  culturally  affiliated 
with  the  Narragansett  Indian  Tribe  of 
Rhode  Island. 

(Paragraph  12)  In  1936,  human 
remains  representing  one  individual 
were  recovered  from  Melrose  Street, 
West  Ferry  site,  Jamestown,  RI,  by  Roy 
Johnson,  Louis  Watson,  and  others.  In 
1937,  these  human  remains  were 
donated  to  the  Museum  of  Natural 
History  and  Planetarium  by  Mr. 
Johnson.  No  known  individual  was 
identified.  The  one  associated  funerary 
object  is  a  blanket  fragment. 

(Paragraph  13)  Based  on  museiun 
documentation  and  physical  evidence, 
this  individual  has  been  identified  as 
Native  American.  Based  on  physical 
evidence,  consultation  with  tribal 
representatives,  and  geographic/ 
provenience  information,  this 
individual  has  been  determined  to  be 
culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island. 

The  following  two  paragraphs  report 
for  the  first  time  human  remains  from 
Fields  Point,  Providence,  RI. 

In  1925,  human  remains  representing 
one  individual  were  recovered  from 
Field's  Point,  Providence,  RI,  by  Edwin 
Birch,  who  donated  these  human 
remains  to  the  Museum  of  Natural 
History  and  Planetarium  at  an  unknown 
date.  No  known  individual  was 
identified.  There  are  no  associated 
funerary  objects.Based  on  skeletal 
morphology  and  the  presence  of  copper 
staining,  this  individual  has  been 
identified  as  Native  American  from  the 
contact  or  protohistoric  period.  Based 
on  physical  evidence,  consultation  with 
tribal  representatives,  and  geographic/ 
provenience  information,  this 
individual  has  been  determined  to  be 
culturally  affiliated  with  the 
Narragansett  Indian  Tribe  of  Rhode 
Island.  Based  on  the  above-mentioned 
information,  officials  of  the  Museum  of 
Natural  History  and  Planetarium  have 
determined  that,  piu'suant  to  43  CFR 
10.2  {d)(l),  the  hiuman  remains  listed 
above  represent  the  physical  remains  of 
six  individuals  of  Native  American 
ancestry.  Officials  of  the  Museum  of 
Natiu-al  History  and  Planetarium  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2),  the  three  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
hiunan  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 


ceremony.  Lastly,  officials  of  the 
Museiun  of  Natural  History  and 
Planetarium  have  determined  that, 
pxusuant  to  43  CFR  10.2  (e),  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Narragansett  Indian  Tribe  of  Rhode 
Island. 

This  notice  has  been  sent  to  officials 
of  the  Narragansett  Indian  Tribe  of 
Rhode  Island  and  the  Wampanoag  Tribe 
of  Gay  Head  (Aquinnah). 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Marilyn  Massaro,  Curator  of 
Collections,  Museum  of  Natural  History 
and  Planetarium,  Roger  Williams  Park, 
Providence,  RI  02905,  telephone  (401) 
785-9457,  before  October  15,  2002. 
Repatriation  of  the  human  remains  and 
associated  funerary  objects  to  the 
Narragansett  Indian  Tribe  of  Rhode 
Island  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  [uly  3.  2002. 
Paula  MoUoy, 

Acting  Manager,  National  NAGPRA  Program. 
[FR  Doc.  02-23132  Filed  9-11-02;  8;45  am] 

BILUNG  COOE  4310-7D-S 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possession  of  the  Phoebe  A.  Hearst 
■Museum  of  Anthropology,  University 
of  California,  Bericeiey,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
Nationd  Pcirk  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 


for  the  determinations  within  this 
notice. 

An  assessment  of  the  hiunan  remains, 
and  catalogue  records  and  associated 
documents  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Hopi  Tribe  of  Arizona. 
'   At  a  date  prior  to  1907,  human 
remains  representing  at  least  one 
individual  were  removed  from  an 
unidentified  location  in  "Hopi 
country,"  according  to  museum  records, 
by  Kate  L.  Cory.  These  human  remains 
were  donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  in  1907.  No 
known  individual  was  identified.  No 
associated  funerary  objects  are 
present.The  cultural  affiliation  was 
based  on  the  museimi  records  that 
referenced  "Hopi  country.  "Based  on  the 
above-mentioned  information,  officials 
of  the  Phoebe  A.  Hearst  Museum  of 
Anthropology  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  at  least  one 
individual  of  Native  American  ancestry. 
Officials  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  the  Hopi  Tribe  of 
Arizona.This  notice  has  been  sent  to 
officials  of  the  Hopi  Tribe  of  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains 
should  contact  C.  Richard  Hitchcock, 
NAGPRA  Coordinator,  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University  of 
California,  Berkeley,  Berkeley  CA 
94720,  telephone  (510)  642-6096,  before 
October  15,  2002.  Repatriation  of  the 
human  remains  to  the  Hopi  Tribe  of 
Arizona  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  July  22.  2002. 
C.  Timothy  NfcKeown, 

Acting  Manager,  National  NAGPRA  Program. 
(FR  Doc.  02-23134  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  Funerary  Objects  In  the 
Possesston  of  the  Phoebe  A.  Hearst 
Museum  of  Anthropology,  University 
of  Califomla,  Berkeley,  Berkeley,  CA 

AGENCY:  National  Park  Service,  Interior. 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Notices 


57843 


action:  Notice. 


Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  hiunan 
remains  and  associated  funerary  objects 
in  the  possession  of  the  Phoebe  A. 
Hearst  Museimi  of  Anthropology, 
University  of  California,  Berkeley, 
Berkeley,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

An  assessment  of  the  human  remains, 
and  catalogue  records  and  associated 
docimients  relevant  to  the  human 
remains,  was  made  by  Phoebe  A.  Hearst 
Museum  professional  staff  in 
consultation  with  representatives  of  the 
Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Quechan  Tribe  of  the  Fort 
Yuma  Indian  Reservation,  California  & 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  Tonto  Apache  Tribe 
of  Arizona;  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation, 
Arizona;  Yavapai- Apache  Nation  of  the 
Camp  Verde  Indian  Reservation, 
Arizona;  and  Yavapai-Prescott  Tribe  of 
the  Yavapai  Reservation,  Arizona. 

In  1926,  hiunan  remains  representing 
at  least  one  individual  were  removed 
from  a  locality  east  of  Somerton,  Yuma 
County,  AZ,  by  Dr.  Elliott  G.  Colby  and 
donated  to  the  Phoebe  A.  Hearst 
Museum  of  Anthropology  the  following 
year.  Museum  records  note  that  the 
human  remains  were  removed  from  a 
"grave  in  Pima  cemetery.  Edge  of  mesa." 
No  known  individual  was  identified. 
The  three  funerary  objects  are  a  bowl,  an 
iron  chisel-like  blade,  and  a  clay  ball. 

The  cultural  affiliation  was 
determined  by  the  museum  record 
reference  to  the  "Pima  cemetery,"  and 
to  the  presence  of  an  Euroamerican 
object  with  the  burial. 

Based  on  the  above-mentioned 
information,  officials  of  the  Phoebe  A. 
Hearst  Museum  of  Anthropology  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 


at  least  one  individual  of  Native 
American  ancestry.  Officials  of  the 
Phoebe  Hearst  Museum  of  Anthropology 
also  have  determined  that,  pursuant  to 
43  CFR  10.2  (d)(2),  the  three  objects 
listed  above  are  reasonably  believed  to 
have  been  placed  with  or  near 
individual  human  remains  at  the  time  of 
death  or  later  as  part  of  the  death  rite 
or  ceremony.  Lastly,  officials  of  the 
Phoebe  Hearst  Museum  of  Anthropology 
have  determined  that,  pursuant  to  43 
CFR  10.2  (e),  there  is  a  relationship  of 
shared  group  identity  that  can  be 
reasonably  fraced  between  these  Native 
American  human  remains  and 
associated  funerary  objects  and  the  Gila 
River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona; 
Quechan  Tribe  of  the  Fort  Yuma  Indian 
Reservation,  California  &  California;  and 
Salt  River  Pima-Maricopa  Indian 
Community  of  the  Salt  River 
Reservation,  Arizona. 

This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Gila  River  Indian  Community 
of  the  Gila  River  Indian  Reservation, 
Arizona;  Quechan  Tribe  of  the  Fort 
Yuma  Indian  Reservation,  California  & 
Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  Tonto  Apache  Tribe 
of  Arizona;  White  Mountain  Apache 
Tribe  of  the  Fort  Apache  Reservation, 
Arizona;  Yavapai-Apache  Nation  of  the 
Camp  Verde  Indian  Reservation, 
Arizona;  and  Yavapai-Prescott  Tribe  of 
the  Yavapai  Reservation,  Arizona. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  humam  remains  and 
associated  funerary  objects  should 
contact  C.  Richard  Hitchcock.  NAGPRA 
Coordinator,  Phoebe  A.  Hearst  Museum 
of  Anthropology,  University  of 
California,  Berkeley,  Berkeley  CA 
94720,  telephone  (510)  642-6096,  before 
October  15,  2002.  Repatriation  of  the 
human  remains  and  associated  funerary 
objects  to  the  Gila  River  Indian 
Community  of  the  Gila  River  Indian 
Reservation,  Arizona;  Quechan  Tribe  of 
the  Fort  Yuma  Indian  Reservation, 
California  &  California;  and  Salt  River 
Pima-Maricopa  Indian  Community  of 
the  Salt  River  Reservation,  Arizona  may 
begin  after  that  date  if  no  additional 
claimants  come  forward. 

Dated:  July  22.  2002 
C.  Timothy  McKeown, 

Acting  Manager,  National  NAGPRA  Program 
[FR  Doc.  02-23136  Filed  9-11-02;  8:45  am] 
BILLING  CODE  4310-70-8 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Notice  of  Inventory  Completion  for 
Native  American  Human  Remains  and 
Associated  t^unerary  Objects  in  the 
Possession  of  Pomona  College, 
Claremont,  CA 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  Pomona  College, 
Claremont,  CA. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA.  43  CFR 
10.2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  Pomona  College 
Museum  staff  and  a  NAGPRA 
consultant  in  consultation  with 
representatives  of  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Cocopah 
Tribe  of  Arizona;  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Indian 
Reservation,  Arizona  and  California; 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation.  Arizona;  Hopi 
Tribe  of  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reservation,  Arizona;  Tohono 
O'odham  Nation  of  Arizona:  and  Zuni 
Tribe  of  the  Zuni  Reservation.  New 
Mexico. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  Laveen  site.  Section 
34,  Maricopa  County,  AZ,  by  an 
unknown  person.  In  1951,  Dr.  E.H. 
Parker  donated  the  remains  to  Pomona 
College.  There  is  no  information 
indicating  how  Dr.  Parker  acquired  the 
remains.  No  known  individual  was 
identified.  The  one  associated  funerary' 
object  is  a  red-on-buff  pottery  jar,  which 
held  the  cremated  remains.  The  pottery 
jar  dates  to  the  Santa  Cruz  phase  (A.D. 
700-900)  of  the  Hohokam  culture  of 
Arizona. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  Casa  Grande,  Pinal 
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County,  AZ,  by  an  unknown  person.  In 
1951.  Dr.  E.H.  Parker  donated  the 
remains  to  Pomona  College.  There  is  no 
information  indicating  how  Dr.  Parker 
acquired  the  remains.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  Gila  Red 
pottery  jar.  which  held  the  cremated 
remains.  The  pottery  jar  dates  to  the 
Soho  phase  (A.D.  1150-1300)  of  the 
Hohokam  culture  of  Arizona. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
removed  from  an  unknown  location  in 
central  Arizona  by  an  unknown  person. 
In  1951.  Dr.  E.H.  Parker  donated  the 
remains  to  Pomona  College.  There  is  no 
information  indicating  how  Dr.  Parker 
acquired  the  remains.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  red-on- 
buff  pottery  jar,  which  held  the 
cremated  remains.  The  pottery  jar  dates 
to  the  Santa  Cruz  phase  (A.D.  700-900), 
Colonial  period,  of  the  Hohokam  culture 
of  Arizona. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  Tonto  Basin.  Gila 
County.  AZ,  by  an  unknown  person.  In 
1951.  Dr.  E.H.  Parker  donated  the 
remains  to  Pomona  College.  There  is  no 
information  indicating  how  Dr.  Parker 
acquired  the  remains.  No  known 
individual  was  identified.  The  four 
associated  funerary  objects  are  shell 
rings,  which  are  dated  to  the  Colonial- 
Classic  period  (A.D.  550-1450)  of 
Hohokam  culture. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  Gila  Bend.  Maricopa 
Coimty.  AZ.  by  an  unknown  person.  In 
1951.  Dr.  E.H.  Parker  donated  the 
remains  to  Pomona  College.  There  is  no 
information  indicating  how  Dr.  Parker 
acquired  the  remains.  No  known 
individual  was  identified.  The  one 
associated  funerary  object  is  a  salt- 
smudged,  red  pottery  jar.  which  held 
the  cremated  remains.  The  pottery  jar 
dates  to  the  Civano  phase  (A.D.  1300- 
1450)  of  the  Hohokam  culture  of 
Arizona. 

In  their  book.  Those  Who  Came 
Before:  Southwestern  Archeology  in  the 
National  Park  System  (University  of 
Arizona  Press.  1983).  Robert  H.  and 
Florence  C.  Lister  describe  the  practices 
and  accomplishments  of  the  Hohokam 
Indians.  Cremation  was  a  common 
mortuary  practice  of  the  Hohokam. 
Ashes,  unconsumed  pieces  of  bone,  and 
the  damaged  or  destroyed  funerary 
offerings  of  pottery  or  stone  were  buried 
in  pits  or  trenches.  The  Hohokam  are 
credited  with  creating  simple  tools, 
utilitarian  objects,  religious,  and 
ornamental  objects  made  from  shell 


obtained  through  trade  bom  the  Gulf  of 
California  and  the  Pacific  Coast. 

These  ethnographic  materials  and 
technology  adaptations  indicate 
affiliation  to  the  historic  and  present- 
day  Piman  and  O'odham  cultures. 
Historic  O'odham  groups  (Ak-Chin 
Indian  Community  of  the  Ak-Chin 
Indian  Reservation,  Arizona;  Gila  River 
Indian  Community  of  the  Gila  River 
Indian  Reservation,  Arizona;  Salt  River 
Pima-Maricopa  Indian  Commimity  of 
the  Salt  River  Reservation,  Arizona;  and 
the  Tohono  O'odham  Nation  of  Arizona) 
have  a  strong  cultural  affiliation  with 
the  prehistoric  Hohokam  who  occupied 
the  middle  Gila  Valley  and  surrounding 
areas.  Similarities  in  settlement 
patterns,  economic  systems, 
architecture,  and  material  culture 
indicate  a  close  relationship  between 
the  Hohokam  and  O'odham  groups. 

The  Cocopah  Tribe  of  Arizona  also 
claims  affiliation  with  the  Hohokam, 
according  to  the  Southwest  Indian 
Relief  Council  Web  site.  About  3,000 
Cocopah  lived  in  the  Southwest  in  the 
late  1600s.  Like  the  Hohokam,  the 
Cocopah  became  successful  at  irrigated 
farming. 

The  oral  traditions  of  the  Hopi  Tribe 
and  the  Pueblo  of  Zuni  provide 
evidence  that  the  Hopi  and  Zimi  are 
culturally  affiliated  with  the  Hohokam. 
The  human  remains  and  associated 
funerary  objects  were  removed  from  an 
area  historically  occupied  by  these 
tribes. 

Based  on  the  above-mentioned 
information,  officials  of  the  Pomona 
College  Museum  of  Art  have  determined 
that,  pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  five  individuals 
of  Native  American  ancestry.  Officials  of 
Pomona  College  Museum  of  Art,  also 
have  determined  that,  pursuant  to  43 
CFR  10.2  (d)(2).  the  eight  objects  listed 
above  are  reasonably  believed  to  have 
been  placed  with  or  near  individual 
human  remains  at  the  time  of  death  or 
later  as  part  of  the  death  rite  or 
ceremony.  Lastly,  officials  of  the 
Pomona  College  Musevun  of  Art,  have 
determined  that,  pursuant  to  43  CFR 
10.2  (e),  there  is  a  relationship  of  shared 
group  identity  that  can  be  reasonably 
traced  between  these  Native  American 
human  remains  and  associated  funerary 
objects  and  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Cocopah 
Tribe  of  Arizona;  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Indian 
Reservation,  Arizona  and  California; 
Gila  River  Indian  Community  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 


River  Reservation,  Arizona;  Tohono 
O'odham  Nation  of  Arizona;  and  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico. 

This  notice  has  been  sent  to  officials 
of  the  Ak  Chin  Indian  Community  of  the 
Maricopa  (Ak  Chin)  Indian  Reservation, 
Arizona;  Cocopah  "Tribe  of  Arizona; 
Colorado  River  Indian  Tribes  of  the 
Colorado  River  Indian  Reservation, 
Arizona  and  California;  Gila  River 
Indian  Commimity  of  the  Gila  River 
Indian  Reservation,  Arizona;  Hopi  Tribe 
of  Arizona;  Salt  River  Pima-Maricopa 
Indian  Community  of  the  Salt  River 
Reservation,  Arizona;  Tohono  O'odham 
Nation  of  Arizona;  and  Zuni  Tribe  of  the 
Zuni  Reservation,  New  Mexico. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  hiunan  remains  and 
associated  funerary  objects  should 
contact  Marjorie  L.  Harth,  Director, 
Pomona  College  Museum  of  Art,  333 
College  Way,  Claremont,  CA  91711- 
6344,  telephone  (909)  607-2688,  before 
October  15,  2002.  Repatriation  of  the 
htunan  remains  and  associated  funerary 
objects  to  the  Ak  Chin  Indian 
Community  of  the  Maricopa  (Ak  Chin) 
Indian  Reservation,  Arizona;  Cocopah 
Tribe  of  Arizona;  Colorado  River  Indian 
Tribes  of  the  Colorado  River  Indian 
Reservation,  Arizona  and  California; 
Gila  River  Indian  Commimity  of  the  Gila 
River  Indian  Reservation,  Arizona;  Hopi 
Tribe  of  Arizona;  Salt  River  Pima- 
Maricopa  Indian  Community  of  the  Salt 
River  Reservation,^  Arizona;  Tohono 
O'odham  Nation  of  Arizona;  and  Zuni 
Tribe  of  the  Zuni  Reservation,  New 
Mexico  may  begin  after  that  date  if  no 
additional  claimants  come  forward. 

Dated:  July  18,  2002 
C.  Timothy  McKeown, 

Acting  Manager,  National  NAGPRA  Program 
[FR  Doc.  02-23126  Filed  9-11-02;  8:45  am] 
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in  the  possession  of  the  Texas 
Department  of  Transportation  (TxDOT), 
Austin,  TX. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA  and  43 
CFR  10.2  (c).  The  determinations  within 
this  notice  are  the  sole  responsibility  of 
the  museum,  institution,  or  Federal 
agency  that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

A  detailed  assessment  of  the  human 
remains  was  made  by  the  professional 
staff  of  TxDOT,  Center  for  Archeological 
Research  of  University  of  Texas  at  San 
Antonio,  and  University  of  Tennessee, 
in  consultation  with  representatives  of 
the  Mescalaro  Apache  "Tribe  of  the 
Mescalaro  Reservation,  New  Mexico  and 
Tonkawa  Tribe  of  Indians  of  Oklahoma. 
Information  regarding  these  human 
remains  and  associated  funerary  objects 
was  provided  to  the  Alabama-Coushatta 
Tribes  of  Texas;  ApacheJTribe  of 
Oklahoma;  Caddo  Indian  Tribe  of 
Oklahoma;  Comanche  Indian  Tribe, 
Oklahoma;  Fort  Sill  Apache  Tribe  of 
Oklahoma;  Kickapoo  Traditional  Tribe 
of  Texas;  Kiowa  Indian  Tribe  of 
Oklahoma;  and  Wichita  and  Affiliated 
Tribes  (Wichita,  Keechi,  Waco  & 
Tawakonie),  Oklahoma.  TxDOT  also 
consulted  with  representatives  of  the 
County  of  Refugio,  TX;  Catholic  Diocese 
of  Corpus  Cristi,  TX;  Refugio  County 
Historical  Commission,  and  other 
parties  interested  in  the  non-Native 
American  remains  that  were  removed 
from  this  cemetery. 

In  1999,  hiunan  remains  representing 
a  minimum  of  177  individuals  were 
recovered  from  the  cemetery  of  the  late 
Spanish  colonial  Mission  Nuestra 
Senora  del  Refugio  (site  41RF1)  in 
Refugio  County,  TX.  No  known 
individuals  were  identified. 
Osteological  analysis  of  the  human 
remains  identified  32  individuals  of 
Native  American  descent  and  39 
individuals  of  possible  Native  American 
descent.  The  remains  of  106  individuals 
are  of  Hispanic,  other  European,  or 
indeterminate  ancestry.  The  102 
funerary  objects  found  associated  with 
the  71  Native  American  human  remains 
are  1  Christian  medallion,  1  metal 
crucifix,  53  beads  (wooden,  glass,  and 
bone),  8  buttons  (metal  and  bone),  3 
pendants  (shell  and  animal  tooth),  1 
worked  shell,  1  marine  shell,  1  metal 
arrow  point,  1  copper  or  brass  bell,  1 
metal  ring,  3  chunks  of  mica,  2  pieces 
of  red  pigment  (ochre),  17  nails,  and  9 
unidentified  metal  objects. 


Mission  Nuestra  Senora  del  Refugio 
was  built  around  1 795  for  use  by  the 
Karankawa  Indians.  The  mission  was 
closed  around  1830. 

Burial  records  for  the  mission  are 
incomplete,  but  list  122  individuals 
buried  in  the  mission  cemetery.  Fifty  of 
the  individuals  listed  in  the  burial 
records  are  identified  as  Native 
American,  with  the  majority  being 
Karankawa  or  one  of  their  constituent 
bands  (Copan,  Cujan,  etc.).  Other 
individuals  are  identified  as  Lipan 
Apache,  Malaquiit,  Pajalache,  Pamoque. 
Pihuique,  and  Toboso.  The  remaining 
individuals  listed  in  the  burial  records 
are  identified  as  being  of  Hispanic 
descent.  Other  church  records  indicate 
that  the  mission  was  also  used  by  the 
laraname. 

Archeological  evidence  in  the 
cemetery  suggested  that  seven  of  the 
individuals  were  interred  in  coffins.  The 
remaining  individuals  were  recovered 
from  38  irregular  burial  pits  excavated 
into  the  clay  substrate  beneath  the 
church  floor.  Twenty-nine  of  the  burial 
pits  contained  multiple  interments. 
Ethnicity  within  the  multiple  burial  pits 
was  mixed  among  Native  American  and 
non-Native  interments.  Of  those  human 
remains  determined  to  be  Native 
American,  a  number  are  concluded  to  be 
Karankawa  due  to  the  robust  nature  of 
their  skeletal  remains  and  their 
estimated  height.  Karankawa  were 
ft-equently  described  in  historic 
documents  as  tall  and  muscular.  With 
few  exceptions,  no  personal  goods  were 
found  with  the  burials.  Artifacts  with 
Native  American  burials  included  both 
European  (metal  cross,  metal  buttons, 
cloth  with  brass  or  copper  sequins,  glass 
beads,  etc.)  and  non-European  (red 
ocher,  metal  arrow  points,  shell 
pendant,  worked  shells,  animal  tooth 
pendant,  etc.)  materials. 

The  Karankawa,  Malaquiit,  Pamoque, 
Pihuique,  Pajalache,  and  Toboso 
relocated  to  Mexico  in  the  1850s. 
However,  historical  records  indicate 
that  there  was  considerable  social  and 
economic  interaction  between  the 
Karankawa  and  the  Tonkawa,  including 
some  intermarriage.  The  Lipan  Apache 
were  relocated  to  the  Mescalero  Apache 
reservation  in  the  early  1900s  where 
they  remain  today.  Many  of  the 
laraname  moved  northward  in  the  1 9th 
century  to  live  with  the  Tawakonie,  now 
a  constituent  group  of  the  Witchita. 
However,  there  is  no  evidence  that  any 
laraname  were  buried  in  the  mission 
cemetery. 

Based  on  the  above-mentioned 
information,  officials  of  TxDOT  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(1),  the  human  remains  listed 
above  represent  the  physical  remains  of 


71  individuals  of  Native  American 
ancestry.  Officials  of  TxDOT  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  102  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony 
Lastly,  officials  of  TxDOT  have 
determined  pursuant  to  43  CFR  10.2  (e), 
there  is  a  relationship  of  shared  group 
identity  that  can  be  reasonably  traced 
between  these  Native  American  human 
remains  and  associated  funeran.'  objects 
and  the  Mescalaro  Apache  Tribe  of  the 
Mescalaro  Reser\'ation,  New  Mexico  and 
Tonkawa  Tribe  of  Indians  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Apache  Tribe  of  Oklahoma: 
Alabama-Coushatta  Tribes  of  Texas; 
Caddo  Indian  Tribe  of  Oklahoma: 
Comanche  Indian  Tribe,  Oklahoma:  Fort 
Sill  Apache  Tribe  of  Oklahoma; 
Kickapoo  Traditional  Tribe  of  Texas: 
Kiowa  Indian  Tribe  of  Oklahoma: 
Mescalaro  Apache  Tribe  of  the 
Mescalaro  Reservation,  New  Mexico: 
Tonkawa  Tribe  of  Indians  of  Oklahoma; 
and  Wichita  and  Affiliated  Tribes 
(Wichita,  Keechi,  Waco  &  Tawakonie). 
Oklahoma.  Representatives  of  any  other 
Indian  tribe  that  believes  itself  to  be 
culturally  affiliated  with  these  human 
remains  should  contact  Nancy  A. 
Kenmotsu,  Supervisor  of  the 
Archeological  Studies  Program,  Texas 
Department  of  Transportation.  125  E. 
11th  Street,  Austin,  TX  78701-2483. 
telephone  (512)  416-2631.  before 
October  15,  2002.  Repatriation  of  these 
human  remains  and  associated  funerary 
objects  to  the  Mescalaro  Apache  Tribe  of 
the  Mescalaro  Reservation.  New  Mexico, 
and  Tonkawa  Tribe  of  Indians  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  July  9.  2002. 
Robert  Steams. 

Manager,  \ational  SAGPRA  Program 

IFR  Doc.  02-2.3129  Filed  9-11-02:  8:4.5  ami 
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Graves  Protection  and  Repatriation  Act 
(NAGPRA).  43  CFR  10.9,  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  University  of 
Nebraska  State  Museum,  University  of 
Nebraska-Lincoln,  Lincoln,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10.2  (c).  The  determinations  v^rithin  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  replaces,  in  part, 
information  that  was  reported  in  a 
Notice  of  Inventory  Completion 
published  March  26, 1999  (Federal 
Register  volume  64,  number  58,  pages 
14754-14757)  to  reflect  the  resolution  of 
a  conflicting  claim. 

A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Nebraska  professional  staff  in 
consultation  with  representatives  of  the 
Pawnee  Nation  of  Oklahoma. 

In  1931,  human  remains  representing 
one  individual  were  recovered  from 
Cache  3  of  site  25BF1  near  Sweetwater, 
NE,  during  excavations  conducted  by 
W.R.  Wedel  under  the  direction  of  W.D. 
Strong.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  ceramic  and  stone  tool 
assemblages,  site  25BF1  has  been 
identified  as  a  Loup  River  Phase  (Itskari 
Phase)  occupation  dating  to  between 
A.D.  1250-1450. 

In  1940,  human  remains  representing 
20  individuals  from  site  25B07,  Boone 
County,  NE,  were  recovered  by  John 
Champe  during  University  of  Nebraska 
salvage  archeology.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
These  individuals  have  been  identified 
as  Native  American.  The  location  of  this 
site  is  close  to  a  Central  Plains  Tradition 
village  site,  and  these  individuals  are 
believed  to  be  associated  with  the 
Central  Plains  Tradition. 

In  1935.  human  remains  representing 
one  individual  were  recovered  from  the 
Linwood  site  (25BU1),  Butler  County, 
NE,  by  W.R.  Wedel.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  This 
individual  has  been  identified  as  Native 
American.  W.R.  Wedel  described  an 
excavation  by  the  Nebraska 
Archeological  Survey  in  which  a 
"flexed  child  biirial"  was  found,  along 


with  trade  material  including  iron  hoes, 
axes,  fragments  of  copper  kettles,  and 
bits  of  brass  and  glass.  These  human 
remains  are  most  likely  from  the 
described  child's  burial.  Wedel  reports 
that  the  Linwood  site  (25BU1)  is  a 
Pawnee  village  "very  probably 
inhabited  about  the  year  1800.  and  may 
date,  in  part,  from  a  much  earlier 
period."  The  iron  hoes,  axes,  fragments 
of  copper  kettles,  and  bits  of  brass  and 
glass  are  not  in  the  possession  or  control 
of  the  University  of  Nebraska. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  Ashland  site 
(25CC1),  Cass  County,  NE.  under 
unknown  circumstances.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  This 
individual  has  been  identified  as  Native 
American,  most  likely  from  the  Central 
Plains  Tradition  period.  Based  on 
material  culture  and  site  organization, 
the  Ashland  site  (25CC1)  has  been 
identified  as  a  multi-component  site, 
including  a  Central  Plains  Tradition 
component. 

At  an  unknown  date,  human  remains 
representing  two  individuals  were 
recovered  from  the  Rock  Bluff  site 
(25CC3l(25CC0l)  overlooking  the 
Missouri  River  in  southern  Cass  County. 
NE.  No  information  is  available  as  to 
how  or  when  these  remains  came  into 
University  of  Nebraska  State  Museimi 
collections.  No  known  individuals  were 
identified.  No  associatecf  funerary 
objects  are  present.  These  individuals 
have  been  identified  as  Native 
American.  Between  1914  and  1968.  the 
University  conducted  excavations  at  the 
nearby  Walker  Glimore  site,  during 
which  these  human  remains  were  most 
likely  collected.  Archeological  evidence 
from  these  excavations  indicates  the  site 
is  attributable  to  the  Nebraska  phase  of 
the  Central  Plains  Tradition. 

In  1913,  human  remains  representing 
53  individuals  from  an  ossuary 
{25CC9001)  in  Plattsmouth.  Cass 
County,  NE,  were  excavated  by  R.F. 
Gilder  and  others  in  an  uncontrolled 
excavation  following  the  discovery  of 
the  ossuary  during  a  work  project.  No 
known  individuals  were  identified.  The 
associated  funerary  objects  are  1 1  shell 
pendants  or  pendant  fragments.  These 
individuals  have  been  identified  as 
Native  American.  Based  on  burial 
location  and  manner  of  interment,  this 
ossuary  has  been  attributed  to  the 
Nebraska  phase  within  the  Central 
Plains  Tradition. 

In  1931,  human  remains  representing 
one  individual  were  recovered  from  the 
Wolfe  site  (25CX2)  near  the  mouth  of 
Shell  Creek.  Colfax  County.  NE.  during 
excavations  conducted  by  W.D.  Strong 


and  Waldo  Wedel.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  ceramic  and  stone  tool 
assemblages,  the  Wolfe  site  has  been 
identified  as  a  Lower  Loup  period  (A.D. 
1450-1550)  occupation  of  the  Central 
Plains  Tradition. 

In  1941,  human  remains  representing 
292  individuals  were  recovered  from  the 
Maxwell  site  (25DK13)  near  Homer, 
Dakota  County.  NE.  during  University  of 
Nebraska/W.P.A.  excavations  conducted 
by  L.  Bartos.  Jr.,  under  the  direction  of 
John  L.  Champe  and  Paul  Cooper.  No 
known  individuals  were  identified.  The 
44  associated  funerary  objects  consist  of 
39  shell,  bone,  and  stone  beads.  3  shell 
pendants,  and  2  teeth  pendants.  These 
individuals  have  been  identified  as 
Native  American.  Based  on  bone 
preservation  and  ceramic  sherds  in  fill, 
the  Maxwell  site  has  been  identified  as 
a  Central  Plains  Tradition  occupation 
(A.D.  1050-1500). 

Before  1909,  human  remains 
representing  11  individuals  were 
recovered  from  Ae  "Watson  House"  site 
(25DO0),  Omaha.  Dodge  County,  NE, 
during  excavations  conducted  by  R.F. 
Gilder.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  These  individuals 
have  been  identified  as  Native 
American.  Based  on  ceramic  and  stone 
tool  assemblages,  the  "Watson  House" 
site  has  been  identified  as  a  Nebraska 
Phase  (A.D.  1050-1425)  occupation  of 
the  Central  Plains  Tradition. 

In  1913.  human  remains  representing 
two  individuals  were  recovered  from 
site  25DO0  (11-25-5-13)  in  Omaha. 
Dodge  County,  NE,  during  house 
construction  and  donated  to  the 
University  of  Nebraska  State  Museum 
by  R.H.  Gilder.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  These  individuals 
have  been  identified  as  Native 
American.  Based  on  the  condition  of  the 
remains  and  known  archeological  sites 
in  this  area,  site  25DO0  (11-25-5-13)  has 
been  identified  as  a  Nebraska  phase 
(A.D.  1050-1425)  occupation  of  the 
Central  Plains  Tradition. 

In  1913,  human  remains  representing 
one  individual  were  excavated  at  13th 
and  Missouri  Streets  (25DO?2).  Omaha, 
Dodge  County.  NE.  by  R.F.  Gilder.  These 
human  remains  became  part  of  the 
Wallace  collection  and  were  donated  to 
the  University  of  Nebraska  State 
Museum  in  1913.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  the  condition  of  the  remains 
and  the  cultural  material  from  this  site. 
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this  burial  has  been  determined  to  be 
from  the  Nebraska  phase  (A.D.  1050- 
1425)  of  the  Central  Plains  Tradition. 

In  1906,  human  remains  representing 
42  individuals  were  collected  from  site 
25D026,  Gilder's  Mound,  Long's  Hill, 
Dodge  County.  NE,  by  R.F.  Gilder.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
This  site  is  also  known  as  the  "Loess 
Man"  site,  because  the  human  remains 
were  found  in  loess  soil.  Material 
culture  collected  from  this  site 
resembles  Central  Plains  Tradition/ 
Woodland  materials  based  on  their  poor 
to  fair  preservation.  These  individuals 
have  been  identified  as  Native  American 
from  the  Nebraska  phase  (A.D.  1050- 
1425)  of  the  Central  Plains  Tradition. 

At  an  unknown  date,  hiunan  remains 
representing  one  individual  were 
collected  at  site  25FR0,  four  miles  north 
of  the  Riverton  highlands,  Franklin 
County,  NE,  by  an  unknown  individual. 
No  known  individual  was  identified. 
The  associated  funerary  objects  are  four 
coils  of  brass  wire.  This  individual  has 
been  identified  as  Native  American. 
Based  on  the  coils  of  brass  wire  and 
location  of  site  25FR0,  this  burial  has 
been  attributed  to  the  historic  Pawnee 
ca.  A.D.  1750-1850. 

In  1983,  hiunan  remains  representing 
one  individual  were  recovered  in  the 
Upper  Republican  midden  layer  of  site 
25FT145,  Frontier  County,  NE.  during 
excavations  in  a  habitation  area  directed 
by  T.  Myers.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  the  ceramics  recovered  in  the 
midden,  site  25FT145  has  been 
identified  as  an  Upper  Republican 
Cultiu-e  occupation  (A.D.  950-1250)  of 
the  Central  Plains  Tradition. 

At  an  unknown  date,  human  remains 
representing  one  individual  were 
recovered  from  the  Goodrich  site 
(25GY21),  Greeley  Coimty.  NE.  by  W.J. 
Hunt  of  the  Department  of 
Anthropology  at  the  University  of 
Nebraska-Lincoln.  No  known  individual 
was  identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  material  cultiu«.  the  Goodrich 
site  has  been  identified  as  a  Central 
Plains  Tradition  (A.D.  950-1450) 
occupation. 

In  1930,  hiunan  remains  representing 
four  individuals  were  recovered  from 
the  Graham  Ossuary  site  (25HN5), 
Harlan  County,  NE,  during  excavations 
conducted  by  W.  Wedel  under 
thedirection  of  W.D.  Strong.  No  known 
individuals  were  identified.  The 
minimum  of  100  associated  funerary 
objects  include  ceramic  fragments,  shell 


beads,  bone  beads,  bracelets,  copper 
ornaments,  ceramics,  and  stone  tools. 
These  individuals  have  been  identified 
as  Native  American.  Based  on  the 
material  culture,  the  Graham  site  has 
been  identified  as  an  Upper  Republican 
phase  occupation  of  the  Central  Plains 
Tradition. 

In  1978,  human  remains  representing 
one  individual  were  recovered  from  the 
Schmidt  site  (25HW301),  Howard 
County,  NE,  by  S.  Holen  and  C.  Roberts. 
No  known  inchvidual  was  identified.  No 
associated  funerary  objects  are  present. 
This  individual  has  been  identified  as 
Native  American.  Based  on  ceramic  and 
stone  tool  assemblages,  the  Schmidt  site 
has  been  identified  as  a  Central  Plains 
Tradition  occupation. 

In  1937,  human  remains  representing 
one  individual  were  recovered  frt)m  the 
Hogan  site  (25KX5),  Knox  County,  NE. 
by  P.  Newell  for  the  Nebraska 
Archaeological  Survey  under  W.P.A. 
Official  Project  Number  165-81-8095 
Work  Project  3140.  One  burial  pit  was 
found.  No  known  individual  was 
identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
Based  on  poor  preservation,  the  remains 
are  attributed  to  the  Central  Plains 
Tradition. 

Based  on  continuities  of  ceramic 
decoration,  stone  tool  form  and 
function,  architecture,  chronology, 
mortuary  custom,  subsistence  pattern, 
settlement  pattern,  and  geographic 
location,  the  Central  Plains  Tradition  is 
recognized  by  many  anthropologists  as 
ancestral  to  the  present-day  Pawnee  and 
Arikara.  Pawnee  and  Arikara  oral 
traditions  also  indicate  cultural 
affiliation  between  the  earlier  Central 
Plains  Tradition  and  these  present-day 
tribes. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Nebraska  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  436  individuals 
of  Native  American  ancestry.  Officials  of 
the  University  of  Nebraska  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2).  the  159  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Nebraska  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
which  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Pawnee  Nation  of  Oklahoma. 


This  notice  has  been  sent  to  officials 
of  the  Pawnee  Nation  of  Oklahoma: 
Three  Affiliated  Tribes  of  the  Fort 
Berthold  Reservation,  North  Dakota:  and 
Wichita  and  Affiliated  Tribes  (Wichita. 
Keechi,  Waco  &  Tawakonie),  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Priscilla  Grew,  Department 
of  Geosciences,  301  Bessey  Hall, 
University  of  Nebraska,  Lincoln,  NE 
68588-0340,  telephone  (402)  472-7654. 
before  October  15,  2002.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Pawnee  Nation  of 
Oklahoma  may  begin  after  that  date  if 
no  additional  claimants  come  forward. 

Dated:  July  19,  2002. 
C.  Timothy  McKeown, 

Acting  Manager.  National  NAGPRA  Program. 
IFR  Doc.  02-23125  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Sarvica 

Notice  of  Inventory  Completion  for 
Native  American  Human  Ramalna  and 
Aaaociated  Funerary  Obfacta  in  ttw 
Poaaeaalon  of  tfie  Univeralty  of 
Nebraalu  State  Muaeum,  Univeralty  of 
Nebraalca-Lincotn,  Lincoln,  NE 

AGENCY:  National  Park  Service,  Interior. 
action:  Notice. 

Notice  is  hereby  given  in  accordance 
with  provisions  of  the  Native  American 
Graves  Protection  and  Repatriation  Act 
(NAGPRA),  43  CFR  10.9.  of  the 
completion  of  an  inventory  of  human 
remains  and  associated  funerary  objects 
in  the  possession  of  University  of 
Nebraska  State  Museum,  University  of 
Nebraska-Lincoln,  Lincoln,  NE. 

This  notice  is  published  as  part  of  the 
National  Park  Service's  administrative 
responsibilities  under  NAGPRA,  43  CFR 
10,2  (c).  The  determinations  within  this 
notice  are  the  sole  responsibility  of  the 
museum,  institution,  or  Federal  agency 
that  has  control  of  these  Native 
American  human  remains  and 
associated  funerary  objects.  The 
National  Park  Service  is  not  responsible 
for  the  determinations  within  this 
notice. 

This  notice  replaces,  in  part, 
information  that  was  reported  in  a 
Notice  of  Inventory  Completion 
published  March  26,  1999  (Federal 
Register,  volume  64,  number  58,  pages 
14754-14757)  to  reflect  the  resolution  of 
a  conflicting  claim. 
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A  detailed  assessment  of  the  human 
remains  was  made  by  University  of 
Nebraska  professional  staff  in 
consultation  with  representatives  of  the 
Pawnee  Nation  of  Oklahoma  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma. 

In  1959,  human  remains  representing 
five  individuals  were  recovered  from 
site  25BD1  overlooking  Ponca  Creek, 
Boyd  Coimty,  NE,  during  excavations 
conducted  under  the  direction  of  T. 
Witty.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  These  individuals 
have  been  identified  as  Native 
American.  Based  on  ceramic  and  stone 
tool  assemblages,  site  25BD1  has  been 
identified  as  an  Initial  Coalescent 
occupation  dated  to  circa  A.D.  1400  and 
is  believed  to  be  associated  with  the 
Central  Pltuns  Tradition. 

In  1934,  hiunan  remains  representing 
three  individuals  were  excavated  from 
Wiseman  Village  (25CD3)  on  the  south 
bank  of  the  Missouri  River,  Cedar 
Coimty,  NE,  under  the  direction  of  E.H. 
Bell  of  the  University  of  Nebraska.  No 
known  individuals  were  identified.  No 
associated  funerary  objects  are  present. 
These  individuals  have  been  identified 
as  Native  American.  Based  on  ceramics 
and  stone  tool  assemblages,  the 
Wiseman  Village  site  has  been 
identified  as  probable  St.  Helena  Phase 
occupation.  The  St.  Helena  Phase  is  a 
component  of  the  Central  Plains 
Tradition. 

In  1934,  human  remains  representing 
137  individuals  were  recovered  from 
Wiseman  Mounds  site  (25CD4)  in  Cedar 
County,  NE,  under  the  direction  of  E.H. 
Bell  of  the  University  of  Nebraska.  No 
known  individuals  were  identified.  The 
58  associated  funerary  objects  consist  of 
1  pot,  1  stone  knife,  1  stone  pipe,  1  shell 
needle,  43  disc  beads,  5  cylindrical 
beads,  and  6  worked  and  unworked 
shells.  These  individuals  have  been 
identified  as  Native  American.  Based  on 
probable  association  with  the  Wiseman 
Village  site,  the  Wiseman  Mounds  site 
has  been  identified  as  having  a  Central 
Plains  Tradition  component. 

In  1941,  human  remains  representing 
200  individuals  were  recovered  from 
Wynot  Ossuary  (25CD7).  Cedar  County. 
NE,  during  excavations  conducted  by 
R.B.  Cuming  for  the  Nebraska  State 
Archeological  Survey.  No  known 
individuals  were  identified.  The  four 
associated  funerary  objects  are  shell 
beads.  These  individuals  have  been 
identified  as  Native  American.  Based  on 
ceramics  and  stone  tool  assemblages 
present  in  the  fill,  the  Wynot  Ossuary 
has  been  identified  as  being  used  during 
the  St.  Helena  Phase  (A.D.  1425-1500)  of 
the  Central  Plains  Tradition. 


In  1978,  human  remains  representing 
one  individual  were  recovered  frt>m  site 
25CD13,  Cedar  Coimty,  NE,  by  J. 
Ludwickson  of  the  University  of 
Nebraska  Department  of  Anthropology. 
No  known  individual  was  identified.  No 
associated  funerary  objects  are  present. 
This  individual  has  been  identified  as 
Native  American.  Based  on  artifacts 
collected  from  the  site,  site  25CD13  has 
been  identified  as  a  Central  Plains 
Tradition  occupation. 

In  1939,  human  remains  representing 
two  individuals  were  recovered  from 
the  Bobier  site  (25DK1A),  Dakota 
County,  NE,  during  University  of 
Nebraska/W.P.A.  excavations  conducted 
by  S.  Bartos,  Jr.,  under  the  supervision 
of  H.  Angelino.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present. 

In  1939,  human  remains  representing 
one  individual  were  recovered  from 
another  part  of  the  Bobier  site  (25DK1B), 
Dakota  County,  NE,  during  excavations 
conducted  by  S.  Bartos,  Jr.  No  known 
individual  was  identified.  No  associated 
funerary  objects  are  present.  These 
individuals  have  been  identified  as 
Native  American.  Based  on  material 
culture  of  the  sites,  the  Bobier  sites  have 
been  identified  as  a  Nebraska  Phase 
(A.D.  1050-1425)  of  the  Central  Plains 
Tradition. 

In  1940,  human  remains  representing 
130  individuals  were  recovered  from  the 
Murphy  Ossuary  (25DK9),  Dakota 
County,  NE,  during  excavations 
conducted  by  J.  Champe.  No  known 
individueds  were  identified.  The  eight 
associated  funerary  objects  consist  of 
one  bone  needle  and  seven  shell  disc 
beads.  These  individuals  have  been 
identified  as  Native  American.  Based  on 
ceramics,  stone  tools,  and  burial  pattern, 
the  Murphy  Ossuary  has  been  identified 
as  a  St.  Helena  Phase  (A.D.  1425-1500) 
occupation  of  the  Central  Plains 
Tradition. 

In  1941,  human  remains  representing 
16  individuals  were  recovered  from  an 
ossuary  at  the  Hancock  site  (25DK14), 
Dakota  County,  NE,  during  excavations 
conducted  by  S.  Bartos,  Jr.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
These  individuals  have  been  identified 
as  Native  American.  Based  on  ceramic 
and  stone  tool  assemblage,  the  Hancock 
site  has  been  identified  as  a  St.  Helena 
Phase  (A.D.  1425-1500)  occupation  of 
the  Central  Plains  Tradition. 

In  1938  and  1939,  human  remains 
representing  one  individual  were 
recovered  from  Cache  Pit  B  of  the 
Redbird  site  (25HT3),  HoU  County,  NE, 
during  legally  authorized  excavations 
conducted  by  E.  Bell  for  the  W.P.A. 
Work  Project  4841.  No  known 


individual  was  identified.  No  associated 
funerary  objects  are  present.  This 
individual  has  been  identified  as  Native 
American.  Based  on  material  culture 
and  geographical  location,  the  Redbird 
site  has  been  identified  as  an  Extended 
Coalescent  Tradition  site.  Based  on 
ceramic  evidence  and  development,  the 
Extended  Coalescent  Tradition  has  been 
identified  as  ancestral  to  the  present-day 
Pawnee, 

During  1936-1938,  human  remains 
representing  15  individuals  were 
recovered  from  the  Ponca  Fort  site 
(25KX1).  Knox  County,  NE,  during 
excavations  conducted  by  the  Nebraska 
State  Archeological  Survey  imder  the 
direction  of  Perry  Newell  and  S. 
Wimberly  as  part  of  WPA  Official 
Project  165-81-8095,  Work  Project  3140. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present.  These  individuals  have  been 
identified  as  Native  American.  Based  on 
ceramics  and  stone  tool  assemblages, 
this  portion  of  the  Ponca  Fort  site  has 
been  identified  as  a  Central  Plains 
Tradition  (A.D.  950-1250)  occupation. 

During  1936-1937,  human  remains 
representing  one  individual  were 
recovered  from  the  Minoric  1  site 
25KX2,  Knox  County,  NE,  during 
excavations  conducted  by  the  Nebraska 
State  Archeological  Survey  under  the 
direction  of  H.  Angelino  as  part  of  WPA 
Official  Project  165-81-8095,  Work 
Project  3140.  The  site  is  part  of  a  village 
(25KX9)  and  is  located  500  yards  west 
of  25KX1.  No  known  individuals  were 
identified.  No  associated  funerary 
objects  are  present.  This  individual  has 
been  identified  as  Native  American. 
This  site  has  been  classified  as  Proto- 
historic/historic:  Redbfrd  focus  village 
complex.  Redbird  is  associated  with  the 
prehistoric  (Extended  Coalescent) 
period.  There  is  also  a  historic  Ponca 
component  at  25KX9  (Holen  1995). 

In  1961,  human  remains  representing 
five  individuals  were  recovered  from 
site  25KX20,  a  small  area  of  land 
extending  into  Lewis  and  Clark  Lake 
near  Crofton,  Knox  County,  NE,  during 
a  survey  conducted  by  P.  Holder  and  R. 
Krause  for  the  University  of  Nebraska 
Department  of  Anthropology.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 
These  individuals  have  been  identified 
as  Native  American.  Based  on  ceramics 
and  stone  tools,  site  25KX20  has  been 
identified  as  a  Central  Plains  Tradition 
occupation  dating  to  (A.D.  1050-1500). 

In  1913,  human  remains  representing 
three  individuals  were  recovered  from  a 
small  house  ruin  {25SYO/7-12-13)  on  a 
ridge  near  Mill  Hollow  in  Sarpy  County, 
NE,  by  R.F.  Gilder.  No  known 
individuals  were  identified.  No 


associated  funerary  objects  are  present. 
These  individuals  have  been  identified 
as  Native  American.  Based  on  material 
culture,  site  25SY0  has  been  identified 
as  a  Nebraska  phase  (A.D.  1050-1425) 
occupation  of  the  Ceiitral  Plains 
Tradition. 

In  1914,  human  remains  representing 
nine  individuals  were  recovered  from 
the  Childs  Point  site  (25SY0) 
overlooking  the  Missouri  River  in  Sarpy 
County,  NE,  under  the  direction  of  R.F. 
Gilder  and  were  accessioned  into  the 
University  of  Nebraska  State  Museum. 
No  known  individuals  were  identified. 
No  associated  funerary  objects  are 
present.  These  individuals  have  been 
identified  as  Native  American.  Based  on 
material  culture,  the  Childs  Point  site 
has  been  identified  as  a  Nebraska  phase 
(A.D.  1050-1425)  occupation  of  the 
Central  Plains  Tradition. 

During  1908-1917,  human  remains 
representing  49  individuals  were 
removed  from  the  Wallace  Mound  site 
(25SY67)  in  Sarpy  County,  NE,  under 
the  dfrection  of  R.F.  Gilder  and 
accessioned  into  the  University  of 
Nebraska  State  Museum.  No  known 
individuals  were  identified.  No 
associated  funerary  objects  are  present. 

In  1913,  human  remains  representing 
six  individuals  were  removed  from  the 
Swoboda  site  (25SY67/31-8-14),  part  of 
the  Wallace  Mounds  site,  Sarpy  County, 
NE,  and  were  secured  by  Miss  Edith 
Dennett  who  donated  these  remains  to 
the  University  of  Nebraska  State 
Museum  in  1914.  No  known  individuals 
were  identified.  No  associated  funerary 
objects  are  present.  These  individuals 
have  been  identified  as  Native 
American.  Based  on  the  association 
with  the  Child's  Point  site,  the  Wallace 
Mound  site  has  been  identified  as  a 
Nebraska  phase  (A.D.  1050-1425) 
occupation  of  the  Central  Plains 
Tradition. 

Based  on  continuities  of  ceramic 
decoration,  stone  tool  form  and 
function,  architecture,  chronology, 
mortuary  custom,  subsistence  pattern, 
settlement  pattern,  and  geographic 
location,  the  Central  Plains  Tradition  is 
recognized  by  many  anthropologists  as 
ancestral  to  the  present-day  Pawnee  and 
Arikara.  Pawnee  and  Arikara  oral 
traditions  also  indicate  cultiual 
affiliation  between  the  earlier  Central 
Plains  Tradition  and  these  present-day 
tribes. 

Based  on  geographic  area,  oral 
traditions,  and  scholarly  research,  the 
Pawnee  Nation  of  Oklahoma  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma 
report  that  the  homelands  of  their 
peoples  once  encompassed  an  area  that 
includes  Cedar,  Dakota,  Holt,  Knox,  and 
other  counties  in  north-central  and 


northeastern  Nebraska,  where  their 
ancestors  lived,  died  and  were  buried. 
They  state  that  geographic  area,  oral 
traditions,  and  scholarly  research 
confirm  a  relationship  of  shared  group 
identity  between  the  individuals  and 
funerary  objects  listed  above  and  the 
Pawnee  Nation  of  Oklahoma  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma. 

Based  on  the  above-mentioned 
information,  officials  of  the  University 
of  Nebraska  have  determined  that, 
pursuant  to  43  CFR  10.2  (d)(1),  the 
human  remains  listed  above  represent 
the  physical  remains  of  584  individuals 
of  Native  American  ancestry.  Officials  of 
the  University  of  Nebraska  also  have 
determined  that,  pursuant  to  43  CFR 
10.2  (d)(2),  the  70  objects  listed  above 
are  reasonably  believed  to  have  been 
placed  with  or  near  individual  human 
remains  at  the  time  of  death  or  later  as 
part  of  the  death  rite  or  ceremony. 
Lastly,  officials  of  the  University  of 
Nebraska  have  determined  that, 
pursuant  to  43  CFR  10.2  (e).  there  is  a 
relationship  of  shared  group  identity 
that  can  be  reasonably  traced  between 
these  Native  American  human  remains 
and  associated  funerary  objects  and  the 
Pawnee  Nation  of  Oklahoma  and  the 
Ponca  Tribe  of  Indians  of  Oklahoma. 

This  notice  has  been  sent  to  officials 
of  the  Pawnee  Nation  of  Oklahoma; 
Ponca  Tribe  of  Nebraska;  Ponca  Tribe  of 
Indians  of  Oklahoma;  Three  Affiliated 
Tribes  of  the  Fort  Berthold  Reservation, 
North  Dakota;  and  Wichita  and 
Affiliated  Tribes  (Wichita,  Keechi,  Waco 
&  Tawakonie),  Oklahoma. 
Representatives  of  any  other  Indian  tribe 
that  believes  itself  to  be  culturally 
affiliated  with  these  human  remains  and 
associated  funerary  objects  should 
contact  Dr.  Priscilla  Grew,  Department 
of  Geosciences,  301  Bessey  Hall, 
University  of  Nebraska,  Lincoln,  NE 
68588-0340,  telephone  (402)  472-7854, 
before  October  15,  2002.  Repatriation  of 
the  human  remains  and  associated 
funerary  objects  to  the  Pawnee  Nation  of 
Oklahoma  and  the  Ponca  Tribe  of 
Indians  of  Oklahoma  may  begin  after 
that  date  if  no  additional  claimants 
come  forward. 

Dated:  July  19.  2002. 
C.  Timothy  McKeo%«rn, 

Acting  Manager.  National  MAGPRA  Program. 
[FR  Doc.  02-23137  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  4310-70-S 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  701-TA-41 7-421 
(Rnal)  and  731-TA-953,  954,  956-959, 
961,  and  962  (Final)] 

Cartx>n  and  Certain  Alloy  Steel  Wire 
Rod  From  Brazil,  Canada,  Germany, 
Indonesia,  Mexico,  Moldova,  Trinidad 
and  Tobago,  Turlcey,  and  Ukraine 

AGENCY:  International  Trade 

Commission. 

ACTION:  Revised  schedule  for  the  subject 

investigations. 

EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMAHON  CONTACT: 
Mary  Messer  (202-205-3193),  Office  of 
Investigations.  U.S.  International  Trade 
Commission.  500  E  Street  SW.. 
Washington,  DC  20436.  Hearing- 
impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
ivivw.usifc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.usitc.gov/eol/public. 
SUPPLEMENTARY  INFORMATKM:  On  August 
30,  2002,  the  Department  of  Commerce 
notified  the  Commission  of  its  final 
determinations  in  these  investigations. 
The  Conunission  must  make  its  final 
determinations  in  antidumping  and 
countervailing  duty  investigations 
within  45  days  after  notification  of 
Commerce's  final  determinations,  or  in 
these  cases  by  October  15,  2002.  The 
Commission  is  revising  its  schedule  to 
conform  with  this  statutory  deadline. 

The  Commission's  new  schedule  for 
the  investigations  is  as  follows:  the 
Commission  will  make  its  final  release 
of  information  on  September  25,  2002; 
and  final  party  comments  are  due  on 
September  27',  2002. 

For  further  information  concerning 
these  investigations  see  the 
Commission's  rules  of  practice  and 
procedure,  part  201,  subparts  A  through 
E  (19  CFR  part  201).  and  part  207. 
subparts  A  and  C  (19  CFR  part  207). 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.21  of  the 
Commission's  rules. 

Issued:  September  6.  2002. 
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By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23101  Filed  9-11-02;  8:45  am] 
BIL1JNGC0D6  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigation  No.  337-TA-479] 

Certain  Coamoxiclav  Products, 
Potassium  Clavulanate  Products,  and 
Ottwr  Products  Derived  From 
Clavulanic  Acid;  Notice  of 
investigation 

AGENCY:  International  Trade 

Commission. 

ACTION:  Institution  of  investigation 

pursuant  to  19  U.S.C.  1337. 

SUMMARY:  Notice  is  hereby  given  that  a 
complaint  was  filed  with  the  U.S. 
International  Trade  Commission  on 
August  9,  2002,  under  section  337  of  the 
Tariff  Act  of  1930.  as  amended,  19 
U.S.C.  1337,  on  behalf  of 
GlaxoSmithKline  pic  of  the  United 
Kingdom  and  SmithKlineBeecham 
Corp.  d/b/a  GlaxoSmithKline  of 
Philadelphia,  Pennsylvania.  A 
supplement  to  the  complaint  was  filed 
on  August  28,  2002.  The  complaint,  as 
supplemented,  alleges  violations  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
and  the  sale  within  the  United  States 
after  importation  of  certain  coamoxiclav 
products,  potassium  clavulanate 
products,  and  other  products  derived 
from  clavulanic  acid  by  reason  of 
misappropriation  of  trade  secrets  and 
unfair  competition.  The  complaint 
further  alleges  that  there  exists  in  the 
United  States  an  industry  as  required  by 
subsection  (a)(1)(A)  of  section  337. 

The  complainants  request  that  the 
Commission  institute  an  investigation 
and,  after  the  investigation,  issue  a 
permanent  exclusion  order  and  a 
permanent  cease  and  desist  order. 
ADDRESSES:  The  complaint,  except  for 
any  confidential  information  contained 
therein,  is  available  for  inspection 
during  official  business  hours  (8:45  a.m. 
to  5:15  p.m.)  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  Street,  SW.,  Room 
112,  Washington.  DC  20436,  telephone 
202-205-2000.  Hearing-impaired 
individuals  are  advised  that  information 
on  this  matter  can  be  obtained  by 
contacting  the  Commission's  TDD 
terminal  on  202-205-1810.  Persons 
with  mobility  impairments  who  will 
need  special  assistance  in  gaining  access 
to  the  Commission  should  contact  the 


Office  of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  internet  server  at  http:// 
www.usitc.gov.  The  public  record  for 
this  investigation  may  be  viewed  on  the 
Commission's  electronic  docket  (EDIS- 
ON-LINE) at  http://dockets.usitc.gov/ 
eol /public. 

FOR  FURTHER  INFORMATION  CONTACT: 
Thomas  S.  Fusco,  Esq.,  Office  of  Unfair 
Import  Investigations.  U.S.  International 
Trade  Commission,  telephone  202-205- 
2571. 

Authority:  The  authority  for  institution  of 
this  investigation  is  contained  in  section  337 
of  the  Tariff  Act  of  1930,  as  amended,  and 
in  section  210.10  of  the  Commission's  rules 
of  practice  and  procedure,  19  CFR  210.10 
(2002). 

Scope  of  Investigation:  Having 
considered  the  complaint,  the  U.S. 
International  Trade  Commission,  on 
September  4,  2002  ordered  that— 

(1)  Pm-suant  to  subsection  (b)  of 
section  337  of  the  Tariff  Act  of  1930,  as 
amended,  an  investigation  be  instituted 
to  determine  whether  there  is  a 
violation  of  subsection  (a)(1)(A)  of 
section  337  in  the  importation  into  the 
United  States,  the  sale  for  importation, 
or  the  sale  within  the  United  States  after 
importation  of  certain  coamoxiclav 
products,  potassium  clavulanate 
products,  or  other  products  derived 
from  clavulanic  acid  by  reason  of 
misappropriation  of  trade  secrets,  or 
unfair  competition  the  threat  or  effect  of 
which  is  to  destroy  or  substantially 
injure  an  industry  in  the  United  States. 

(2)  For  the  purpose  of  the 
investigation  so  instituted,  the  following 
are  hereby  named  as  parties  upon  which 
this  notice  of  investigation  shall  be 
served: 

(a)  The  complainants  are — 

GlaxoSmithKline  pic,  Brentford, 
Middlesex,  TW8  9GS,  United 
Kingdom; 

SmithKlineBeecham  Corp.,  d/b/a 
GlaxoSmithKline,  One  Franklin  Plaza, 
P.O.  Box  7929,  Philadelphia, 
Pennsylvania  19101. 

(b)  The  respondents  are  the  following 
companies  upon  which  the  complaint  is 
to  be  served — 

Biochemie  GmbH.  Biochemiestrasse  10, 

A-6250  Kundl,  Austria; 
Biochemie  SpA,  Corso  Verona  165, 

Rovereto,  Trento  38068,  Italy; 
Novartis  AG,  Lichtstrasse  35,  CH-4056, 

Basel,  Switzerland; 
Geneva  Pheirmaceuticals,  Inc.,  506 

Carnegie  Center,  Suite  400,  Princeton, 

New  Jersey  08540. 

(c)  Thomas  S.  Fusco,  Esq.,  Office  of 
Unfair  Import  Investigations,  U.S. 


International  Trade  Commission.  500  E 
Street,  SW.,  Room  401-E,  Washington, 
DC  20436,  who  shall  be  the  Commission 
investigative  attorney,  party  to  this 
investigation;  and 

(3)  For  the  investigation  so  instituted, 
the  Honorable  Paul  J.  Luckem  is 
designated  as  the  presiding 
administrative  law  judge. 

Responses  to  the  complaint  and  the 
notice  of  investigation  must  be 
submitted  by  the  named  respondents  in 
accordance  with  section  210.13  of  the 
Commission's  rules  of  practice  and 
procedure,  19  CFR  210.13.  Pursuant  to 
19  CFR  201.16(d)  and  210.13(a),  such 
responses  will  be  considered  by  the 
Commission  if  received  no  later  than  20 
days  after  the  date  of  service  by  the 
Commission  of  the  complaint  and  notice 
of  investigation.  Extensions  of  time  for 
submitting  responses  to  the  complaint 
will  not  be  granted  unless  good  cause 
therefor  is  shown. 

Failure  of  a  respondent  to  file  a  timely 
response  to  each  allegation  in  the 
complaint  and  in  this  notice  may  be 
deemed  to  constitute  a  waiver  of  the 
right  to  appear  and  contest  the 
allegations  of  the  complaint  and  this 
notice,  and  to  authorize  the 
administrative  law  judge  and  the 
Commission,  without  further  notice  to 
the  respondent,  to  find  the  facts  to  be  as 
alleged  in  the  complaint  and  this  notice 
and  to  enter  both  an  initial 
determination  and  a  final  determination 
containing  such  findings,  and  may 
result  in  the  issuance  of  a  limited 
exclusion  order  or  a  cease  and  desist 
order  or  both  directed  against  such 
respondent. 

Issued:  September  5,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23103  Filed  9-11-02;  8:45  am] 
WUJfMS  CODE  7020-02-r 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-450] 

Certain  Integrated  Circuits,  Processes 
for  Making  Same,  and  Products 
Containing  Same;  Notice  of 
Commission  Determination  To  Extend 
the  Target  Date  for  Completion  of  ttw 
InvMtigation 

agency:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  extend 


the  target  date  for  completion  of  the 
above-captioned  investigation  by  one 
month,  or  until  October  7,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Clara  Kuehn,  Esq.,  Office  of  the  General 
Counsel,  U.S.  International  Trade 
Commission,  500  E  Street,  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3012.  Copies  of  all  nonconfidential 
dociunents  filed  in  connection  with  this 
investigation  are  or  will  be  available  for 
inspection  during  official  business 
hoiu-s  (8:45  a.m.  to  5:15  p.m.)  in  the 
Office  of  the  Secretary,  U.S. 
International  Trade  Commission,  500  E 
Street,  SW.,  Washington,  DC  20436, 
telephone  202-205-2000.  General 
information  concerning  the  Commission 
may  also  be  obtained  by  accessing  its 
Internet  server  (http://www.usitc.gov). 
The  public  record  for  this  investigation 
may  be  viewed  on  the  Commission's 
electronic  docket  (EDIS-ON-LINE)  at 
http://dockets.usitc.gov/eol/public. 
Hearing-impaired  persons  are  advised 
that  information  on  this  matter  can  be 
obtained  by  contacting  the 
Commission's  TDD  terminal  on  202- 
205-1810. 

SUPPLEMENTARY  INFORMATION:  The 

Commission  instituted  this  investigation 
on  March  6.  2001,  based  on  a  complaint 
filed  on  behalf  of  United 
Microelectronics  Corp.  of  Hsinchu  City, 
Taiwan;  UMC  Group  (USA)  of 
Sunnyvale,  CA,  and  United  Foimdry 
Service,  Inc.  of  Hopewell  Junction,  NY. 
66  FR  13567  (2001).  The  previous  target 
date  for  completion  of  this  investigation 
was  September  6,  2002.  The 
Commission  determined  that  the  target 
date  for  completion  of  the  investigation 
should  be  extended  by  one  month,  or 
until  October  7,  2002,  due  to  the 
number  and  complexity  of  the  issues 
under  review.  The  authority  for  the 
Commission's  determination  is 
contained  in  section  337  of  the  Tariff 
Act  of  1930,  as  amended  (19  U.S.C. 
1337),  and  in  section  210.51(a)  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.51(a)). 

Issued:  September  6,  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23102  Filed  9-11-02;  8:45  am] 

BILLING  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  information 
Collection  Activities;  Proposed 
Collection;  Comments  Requested 

action:  60-Day  Notice  of  Information 
Collection  Under  Review:  New 
Collection:  Methamphetamine  Project 
Status  Update  Report  (SUR). 

The  Department  of  Justice  (DOJ) 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1955.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 

Conmients  are  encouraged  and  will  be 
accepted  for  sixty  days  imtil  November 
12,  2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

If  you  have  comments  especially  on 
the  estimated  public  burden  or 
associated  response  time,  suggestions, 
or  need  a  copy  of  the  proposed 
information  collection  instrument  with 
instructions  or  additional  information, 
please  contact  Gretchen  DePasquale, 
Office  of  Community  Oriented  Policing 
Services,  1100  Vermont  Avenue,  NW., 
Washington,  DC  20530. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practice  utility. 

(2)  Evaluate  the  acciu-acy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 


(2)  Title  of  the  Form/Collection: 
Methamphetamine  Project  Status 
Update  Report  (SUR). 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  oftjie 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  U.S. 
Department  of  Justice  Office  of 
Community  Oriented  Policing  Services 
(COPS). 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  Enforcement 
Agencies.  Other:  Universities  and 
Private  Non-Profit  Agencies.  Abstract: 
The  information  collected  will  be  used 
by  the  COPS  Office  to  determine 
grantee's  progress  toward  grant 
implementation  and  for  compliance 
monitoring  efforts. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  100 
responses  from  grantees.  The  estimated 
amount  of  time  required  for  the  average 
respondent  to  respond  is:  3.0  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  325  hours. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice,  601  D  Street  NW.,  Patrick  Hemy 
Building,  Suite  1600,  NW.,  Washington. 
DC  20530. 

Dated:  August  27.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 
Justice. 

[FR  Doc.  02-23248  Filed  9-11-02:  8:45  am] 
BILUNC  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Office  of  Community  Oriented  Policing 
Services  (COPS);  Agency  Information 
Collection  Activities;  Proposed 
Collection;  Comments  Requested 

action:  30-Day  notice  of  information 
collection  under  review:  New 
collection;  methamphetamine 
discretionary  grant  program  application. 

The  Department  of  Justice  (DOJ). 
Office  of  Community  Oriented  Policing 
Services  (COPS)  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  from  the  public  and 
affected  agencies. 
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The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  from  public 
comment  until  October  15,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10.  Written  comments  and/ 
or  suggestions  regarding  the  items 
contained  in  this  notice,  especially  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to 
The  Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention  Department  of  Justice 
Desk  Officer,  Washington.  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  following  foiu-  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
New  Collection. 

(2)  Title  of  the  Form/Collection: 
Methamphetamine  Discretionary  Grant 
Program  Application. 

(3)  Agency  form  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Office  of  Community 
Oriented  Policing  Services  Form 
Number:  N/A. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Law  enforcement 
agencies  experiencing  a  significant 
Methamphetamine  problem.  Other: 
None.  Abstract:  The  information 
collected  will  be  used  by  the  COPS 
Office  to  determine  grantee's  eligibility 
for  funding  imder  the  COPS 
Methamphetamine  Discretionary  Grant 
Program. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  There  will  be  an  estimated  100 
responses.  The  estimated  amount  of 
time  required  for  the  average  respondent 
to  respond  is:  14  hours. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  1,500  hours  aimually. 

If  additional  information  is  required 
contact:  Brenda  Dyer,  Deputy  Clearance 
Officer  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  United  States  Department  of 
Justice.  601  D  Street  NW.,  Patrick  Henry 
Building,  Suite  1600,  NW.,  Washington, 
DC  20530. 

Dated:  August  27.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer,  Department  of 

Justice. 

[FR  Doc.  02-23247  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4410-AT-M 


DEPARTMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation,  and  Liability  Act 

In  accordance  with  Departmental 
policy,  28  CFR  50.7,  notice  is  hereby 
given  that  a  proposed  Consent  Decree 
("Decree")  in  United  States  v.  Centel 
Corporation,  et  al..  Civil  Action  No.  02- 
4090  was  lodged  with  the  United  States 
District  Court  for  the  District  of  South 
Dakota  on  August  30,  2002. 

The  Decree  resolves  the  United  States' 
claims  against  Centel  Corporation  under 
Sections  106  and  107  of  the 
Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  (CERCLA),  42  U.S.C.  106  and  107, 
Section  311  of  the  Clean  Water  Act 
(CWA),  33  U.S.C.  1321,  and  Section 
1002  of  the  Oil  Pollution  Act  of  1990 
(OP A),  33  U.S.C.  2702,  for  past  response 
costs  incurred  at  the  Fawick  Park  site  in 
Sioux  Falls,  South  Dakota.  The  Decree 
requires  Centel  to  pay  the  United  States 
Si. 9  million  and  to  waive  any  claims  it 
might  have  against  the  United  States 
relating  to  removal  activities  at  the  Site. 

The  Department  of  Justice  will  accept 
written  comments  relating  to  the  Decree 
for  a  period  of  thirty  (30)  days  from  the 
date  of  this  publication.  Comments 
should  be  addressed  to  the  Assistant 
Attorney  General,  Environment  and 
Natiual  Resources  Division,  P.O.  Box 
7611,  U.S.  Department  of  Justice, 
Washington,  DC  20044-7611,  and 
should  refer  to  United  States  v.  Centel 
Corporation,  et  al..  Civil  Action  No.  02- 
4090,  D.J.  90-5-1-1-07686/1. 


The  Consent  Decree  may  be  examined 
at  the  Office  of  the  United  States 
Attorney  for  the  District  of  South 
Dakota,  230  South  Phillips,  Suite  600, 
Sioux  Falls,  South  Dakota,  57104,  and  at 
U.S.  EPA  Region  VIII,  999  Eighteenth 
Street,  Suite  500,  Denver,  Colorado 
80202-2466.  A  copy  of  the  Consent 
Decree  may  also  be  obtained  by  mail 
from  the  Consent  Decree  Library,  P.O. 
Box  7611,  U.S.  Department  of  Justice, 
Washington,  DC  2044-7611,  or  by  fax 
from  Tonia  Fleetwood,  fax  number  (202) 
514-0097,  phone  confirmation  number 
(202)  514-1547.  In  requesting  a  copy, 
please  enclose  a  check  in  the  amount  of 
$3.00  (25  cents  per  page  reproduction 
cost)  payable  to  the  United  States 
Treasury. 

Robert  D.  Brook, 

Assistant  Chief.  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-23111  Filed  &-11-02;  8:45  am] 

BILUNG  CODE  4410-1S-« 


DEPARTIMENT  OF  JUSTICE 

Notice  of  Lodging  of  Consent  Decree 
Under  the  Comprehensive 
Environmentai  Response, 
Compensation,  and  Liability  Act 

Notice  is  hereby  given  that  on  August 
29,  2002,  a  proposed  consent  decree  in 
United  States  v.  Sprague  Energy  Corp.  et 
al..  Civil  Action  No.  7:01-CV-14-F(1), 
was  lodged  with  the  United  States 
District  Court  for  the  Eastern  District  of 
North  Carolina. 

The  defendants  are  Axel  Johnson  Inc. 
and  Sprague  Energy  Corp.  In  this  action 
the  United  States  sought  from  both 
defendants  the  recover}'  of  past  response 
costs  with  respect  to  Old  ATC  Refinery 
Site  in  Wilmington,  North  Carolina 
under  Section  107(a)  of  CERCLA,  42 
U.S.C.  9607(a),  and  from  Axel  Johnson 
Inc.,  penalties  under  Section  109(c)  of 
CERCLA,  42  U.S.C.  9609(c).  for  failure 
to  comply  with  the  terms  of  an 
Administrative  Order  on  Consent  and 
punitive  dam^iges  under  section 
107(c)(3),  42  U.S.C.  9607(c)(3),  for 
failing  to  properly  provide  removal 
action  upon  an  Order  of  the  President. 
The  consent  decree  resolves  claims  for 
past  response  costs  at  the  Site  against 
both  defendants  and  the  claims  for 
penalties  and  punitive  damages  agciinst 
Axel  Johnson  Inc.  Under  the  consent 
decree,  defendants  have  agreed  to  pay 
$7,000,000  to  the  Superfund. 

"The  Department  of  Justice  will  receive 
comments  relating  to  the  proposed 
consent  decree  for  a  period  of  thirty  (30) 
days  from  the  date  of  this  publication. 
Comments  should  be  addressed  to  the 
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Assistant  Attorney  General, 
Enviroiunent  and  Natural  Resources 
Division.  P.O.  Box  7611,  U.S. 
Department  of  Justice,  Washington,  DC 
20044-7611,  and  should  refer  to  United 
States  V.  Sprague  Energy  Corp.  et  al.,  DJ 
#  90-11-2-1192/3. 

Hie  proposed  consent  decree  may  be 
examined  at  the  office  of  the  United 
States  Attorney  for  the  Eastern  District 
of  North  Carolina,  310  New  Bern 
Avenue,  Suite  800,  Federal  Building, 
Raleigh,  NC  27601,  and  at  the  Region  4 
office  of  the  Environmental  Protection 
Agency,  Atlanta  Federal  Center,  61 
Forsyth  Street,  Atlanta,  GA  30303.  A 
copy  of  the  proposed  consent  decree 
may  also  be  obtained  by  mail  from  the 
Consent  Decree  Library,  P.O.  Box  7611, 
U.S.  Department  of  Justice,  Washington, 
DC  20044-7611,  or  by  faxing  a  request 
to  Tonia  Fleetwood,  fax  no.  (202).  514- 
0097,  phone  confirmation  number  (202) 
514-1547.  In  requesting  a  copy,  please 
enclose  a  check  in  the  amoimt  of  $4.75 
(25  cents  per  page  reproduction  cost) 
payable  to  the  U.S.  Treasury.  The  check 
should  refer  to  United  States  v.  Sprague 
Energy  Corp.  et  al..  DJ  #  90-11-2-1192/ 
3. 

Ellen  M.  Mahan, 

Assistant  Chief,  Environmental  Enforcement 

Section,  Environment  and  Natural  Resources 

Division. 

[FR  Doc.  02-23110  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4410-1 S-M 


DEPARTIMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Management  Service 
Providers  Association,  inc. 

Notice  is  hereby  given  that,  on  July 
31,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Management  Service 
Providers  Association,  Inc.  has  filed 
written  notifications  simultaneously 
with  the  Attorney  General  and  the 
Federal  Trade  Commission  disclosing 
changes  in  its  membership  status.  The 
notifications  were  filed  for  the  purpose 
of  extending  the  Act's  provisions 
limiting  the  recovery  of  antitrust 
plaintiffs  to  actual  damages  under 
specified  circumstances.  Specifically, 
Wipro  Technologies,  Electronics  City, 
Bangalore,  INDIA;  HCL  Techonologies 
America,  Inc.,  Sunnyvale,  CA; 
Consonus,  Salt  Lake  City,  UT;  Emtec 
Inc.,  Moimt  Laurel,  NJ;  and  Interprom 
USA,  Houston,  TX  have  been  added  as 
piirties  to  this  venture.  Telecom  Italia 


Lab,  Torino,  Italy;  Hub  Information 
Technology  Ltd.,  Grosvenor  Place, 
Sydney,  New  South  Wales,  Australia; 
Interloci,  Greenwich,  CT;  Integris, 
Bellerica,  MA;  Loudcloud,  Sunnyvale, 
CA;  Progress  Software  Corp.,  Bedford, 
MA;  Netvien  Corp.,  Santa  Clara,  CA; 
and  ISP  Co..  LTD,  Kangriam-ku,  Seoul, 
Republic  of  Korea  have  been  dropped  as 
parties  to  this  venture.  Also,  Omegon, 
Somerset,  NJ  has  changed  its  name  to 
Viola  Networks;  and  the  membership  of 
SiteROCK,  Emeryville.  CA  has  been 
acquired  by  Avasta,  Inc.,  San  Francisco, 
CA. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and  Management 
Service  Providers  Association,  Inc. 
intends  to  file  additional  vmtten 
notification  disclosing  all  changes  in 
membership. 

On  October  20,  2000,  Management 
Service  Providers  Association,  Inc.  filed 
its  original  notification  pursuant  to 
Section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  November  24.  2000 
(65  FR  70613). 

The  last  notification  was  filed  with 
the  Department  on  May  3,  2002.  A 
notice  was  published  in  the  Federal 
Register  piu'suant  to  section  6(b)  of  the 
Act  on  June  18,  2002  (67  FR  41483). 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-23114  Filed  &-11-02;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  the  National 
Cooperative  Research  and  Production 
Act  of  1993— Petrotechnlcal  Open 
Software  Corporation 

Notice  is  hereby  given  that,  on  July 
19,  2002,  pursuant  to  section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993, 15  U.S.C.  4301 
et  seq.  ("the  Act"),  Petrotechnical  Open 
Software  Corporation  ("POSC")  has 
filed  written  notifications 
simultaneously  with  the  Attorney 
General  and  the  Federal  Trade 
Commission  disclosing  changes  in  its 
membership  status.  The  notifications 
were  filed  for  the  purpose  of  extending 
the  Act's  provisions  limiting  the 
recovery  of  antitrust  plaintiffs  to  actual 
damages  under  specified  circumstances. 
Specifically,  Astron  International  Inc.. 


Houston,  TX  has  been  added  as  a  party 
to  this  venture. 

No  other  changes  have  been  made  in 
either  the  membership  or  planned 
activity  of  the  group  research  project. 
Membership  in  this  group  research 
project  remains  open,  and 
Petrotechnical  Open  Software 
Corporation  ("POSC")  intends  to  file 
additional  written  notification 
disclosing  all  changes  in  membership. 

On  January  14,  1991,  Petrotechnical 
Open  Software  Corporation  ("POSC") 
filed  its  original  notification  pursuant  to 
section  6(a)  of  the  Act.  The  Department 
of  Justice  published  a  notice  in  the 
Federal  Register  pursuant  to  section 
6(b)  of  the  Act  on  February  7,  1991  (56 
FR5021). 

The  last  notification  was  filed  with 
the  Department  on  May  10,  2002.  A 
notice  has  not  yet  been  published  in  the 
Federal  Register. 

Constance  K.  Robinson, 

Director  of  Operations,  Antitrust  Division. 
[FR  Doc.  02-23113  Filed  9-11-02;  8:45  am) 

BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 

Antitrust  Division 

Notice  Pursuant  to  The  National 
Cooperative  Research  and  Production 
Act  of  1993— Technologies  for  Target 
Assessment 

Notice  is  hereby  given  that,  on  August 
1,  2002,  pursuant  to  Section  6(a)  of  the 
National  Cooperative  Research  and 
Production  Act  of  1993,  15  U.S.C.  4301 
et  seq.  ("the  Act").  Technologies  for 
Target  Assessment  has  filed  written 
notifications  simultaneously  with  the 
Attorney  General  and  the  Federal  Trade 
Commission  disclosing  (1)  the  identities 
of  the  parties  and  (2)  the  nature  and 
objectives  of  the  venture.  The 
notifications  were  filed  for  the  purpose 
of  invoking  the  Act's  provisions  limiting 
the  recovery  of  antitrust  plaintiffs  to 
actual  damages  under  specified 
circumstances.  Pursuant  to  Section  6(b) 
of  the  Act,  the  identities  of  the  parties 
are  Paradigm  Genetics,  Inc.,  Research 
Triangle  Park.  NC;  and  LION 
Bioscience,  Cleveland,  OH.  The  nature 
and  objectives  of  the  venture  are  to 
assemble  and  develop  a  software  suite 
and  data  solution  that  allows  users  to 
better  identif\'  targets  of  lead  compound 
discovery  and  product  development  by 
integrating  large  streams  of  biological 
and  biochemical  data  from 
heterogeneous  sources  into  coherent 
data  sets  that  accurately  represent 
underlying  biological  relationships.  If 
successful,  the  project  will  lead  to  a 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Notices  57855 


57854 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Notices 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Notices 


57855 


>^0I 


67 


SS 

1 

7 
7 


SE 
12 


2002 


Target  Assessment  Technologies  Suite 
(TATS)  of  software  and  database 
products  applicable  to  any  organism  or 
cell  culture  system.  TATS  goes  beyond 
data  integration  to  allow  researchers  to 
create,  validate  and  analyze  coherent 
data  sets  to  identify  high  quality  targets. 
The  ability  to  compare  data  across 
multiple  research  platforms  in  a  way 
that  is  biologically  relevant  and 
statistically  sound  will  greatly  improve 
the  ability  to  identify  gene  function  and 
increase  the  number  of  product  leads 
that  succeed  in  clinical  trials  in  the 
pharmaceutical  and  agrochemical 
industries. 

Constance  K.  Robinson, 

Director  of  Operations.  Antitrust  Division. 
(FR  Doc.  02-23112  Filed  9-11-02;  8;45  am] 
BILUNG  CODE  4410-11-M 


DEPARTMENT  OF  JUSTICE 
Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Revision  of  Existing 
Collection;  Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  application  for 
permission  to  reapply  for  admission 
into  the  United  States  after  deportation 
on  removal;  Form  1-212. 

The  Office  of  Management  and  Budget 
(OMB)  (approval  is  being  sought  for  the 
information  collection  listed  below. 
This  proposed  information  collection 
was  previously  published  in  the  Federal 
Register  on  March  7,  2002  at  67  FR 
10434,  allowing  for  a  60-day  public 
comment  period.  No  comments  were 
received  by  the  Immigration  and 
Naturalization  Service.  The  purpose  of 
this  notice  is  to  allow  an  additional  30 
days  for  public  comments.  Comments 
are  encouraged  and  will  be  accepted 
imtil  October  15,  2002.  This  process  is 
conducted  in  accordance  with  5  CFR 
part  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  item(s)  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer.  725— 17th  Street,  NW.. 
Washington,  DC  20503.  Comments  may 
also  be  submitted  to  the  Department  of 
Justice  (DO J),  Justice  Management 
Division,  Information  Management  and 
Seciuity  Staff,  Attention:  Robert  B. 
Briggs,  Department  Clearance  Officer, 
601  D  Street,  NW.,  Patrick  Henry 
Building,  Suite  1600,  Washington,  DC 


20530.  Comments  may  also  be 
submitted  to  DOJ  via  facsimile  to  202- 
514-1534. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
should  address  one  or  more  of  the 
following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  v«ll  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  titility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Informatioii 
Collection 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Application  for  Admission  to  Reapply 
for  Admission  into  the  United  States 
after  Deportation  or  Removal. 

(3)  Agency  form  number,  if  any,  and 
the  application  component  of  the 
Department  of  fustice  sponsoring  the 
collection:  Form  1-212.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  or 
Households.  The  information  furnished 
on  Form  1-212  will  be  used  by  the 
Immigration  and  Naturalization  Service 
to  adjudicate  applications  filed  by  aliens 
requesting  the  Attorney  General's 
consent  to  reapply  for  admission  to  the 
United  States  after  deportation,  removal. 
or  departure,  as  provided  under  section 
212. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  4,200  responses  at  2  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  8,400  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 


instrument  with  instructions,  or 
additional  information,  please  contact 
Mr.  Richard  A.  Sloan,  202-514-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Natiu-alization  Service,  U.S.  Department 
of  Justice,  Room  4304,  425  I  Street,  NW., 
Washington,  DC  20536. 

ff  additional  information  is  required 
contact:  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washmgton, 
DC  20530. 

Dated:  September  5,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  Department  of 

Justice,  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-23104  Filed  9-11-02;  8:45  am] 

BILLING  CODE  4410-10-M 


DEPARTMENT  OF  U^BOR 

Office  of  ttie  Secretary 

Submission  for  OMB  Review; 
Comment  Request 

September  5,  2002. 

The  Department  of  Labor  (DOL)  has 
submitted  the  following  public 
information  collection  request  (ICR)  to 
the  Office  of  Management  and  Budget 
(OMB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (Pub.  L.  104-13, 
44  U.S.C.  Chapter  35).  A  copy  of  each 
individual  ICR,  with  applicable 
supporting  documentation,  may  be 
obtained  by  calling  the  Department  of 
Labor.  To  obtain  documentation  contact 
Marlene  Howze  at  (202)  693-4158  or  e- 
mail  Howze-Marlene@dol.gov. 

Comments  should  be  sent  to  Office  of 
Information  and  Regulatory  Affairs, 
Attn:  OMB  Desk  Officer  for  ESA,  Office 
of  Management  and  Budget,  Room 
10235,  Washington,  DC  20503  (202) 
395-7316),  within  30  days  from  the  date 
of  this  publication  in  the  Federal 
Register. 

The  OMB  is  particularly  interested  in 
comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 


•  Enhance  the  quahty,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  minimize  the  biuden  of 
the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 


other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Agency:  Employment  Standards 
Administration  (ESA). 

Title:  Representative  Payee  Report. 
Representative  Payee  Report  (Short 


Form),  Physician's/Medical  Officer's 
Report . 

OMB  Number.  1215-0173. 

Affected  Public:  Business  or  other  for- 
profit;  Individuals  or  households;  and 
Not-for-profit  institutions. 

Estimated  Time  Per  Response  and 
Burden  Hours: 


Form  name 


CM-623  .. 
CM-623S 
CM-787  .. 

Total 


Respondents/ 
responses 


Frequency 


Average  re- 
sponse time 
(in  minutes) 


Total  hours 


2,275 
600 
223 


3,098 


Annually 

Annually 

On  occasion 


90 

3.413 

10 

100 

15 

56 

3.569 


Total  Annualized  Capital/Startup 
Costs:  SO. 

Total  Annual  Costs  (operating/ 
maintaining  systems  or  purchasing 
services):  $0. 

Description:  The  Office  of  Workers' 
Compensation  Programs  (OWCP) 
administers  the  Federal  Black  Lung 
Workers'  Compensation  Program.  Under 
the  Federal  Mine  Safety  and  Health  Act 
(30  U.S.C.  901)  benefits  payable  to  a 
black  lung  beneficiary  may  be  paid  to  a 
representative  payee  on  behalf  of  the 
beneficiary  when  the  beneficiary  is 
unable  to  manage  his/her  benefits  due  to 
incapability,  incompetence,  or  minority. 
The  CM-623  is  used  to  collect 
expenditure  data  regarding  the 
disbursement  of  the  beneficiary's 
benefits  by  the  representative  payee  to 
assure  that  the  beneficiary's  needs  are 
being  met.  The  CM-623S  is  a  shortened 
version  of  the  CM-623  that  is  used 
when  the  representative  payee  is  a 
family  member.  The  CM-787  is  a  form 
used  by  OWCP  to  gather  information 
from  the  beneficiary's  physician  about 
the  capability  of  the  beneficiary  to 
manage  monthly  benefits  to  determine  if 
it  is  in  the  beneficiary's  best  interests  to 
have  his/her  benefits  managed  by 
another  party.  Regulatory  authority  for 
the  collection  of  this  information  is  at 
20  CFR  725.506,  510,  511,  and  513. 

Marlene  J.  Howze, 

Acting  Departmental  Clearance  Officer. 
[FR  Doc.  02-23206  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4S10-CK-M 


DEPARTMENT  OF  LABOR 

Employment  and  Training 
Administration 

Proposed  Collection:  Comment 
Request 

ACTION:  Notice. 

SUMMARY:  The  Department  of  Labor,  as 
part  of  its  continuing  effort  to  reduce 
paperwork  and  respondent  burden, 
conducts  a  preclearance  consultation 
program  to  provide  the  general  public 
and  Federal  agencies  with  an 
opportimity  to  comment  on  proposed 
and/or  continuing  collections  of 
information  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995 
(PRA95)  [44  U.S.C.  3506(c)(2)(A)].  This 
program  helps  to  ensure  that  requested 
data  can  be  provided  in  the  desired 
format,  reporting  burden  (time  and 
financial  resoim;es)  is  minimized, 
collection  instruments  are  clearly 
understood,  and  the  impact  of  collection 
requirements  on  respondents  can  be 
properly  assessed.  Ciurently,  the 
Employment  and  Training 
Administration  (ETA)  is  soliciting 
comments  concerning  the  proposed  new 
collection  of  information  for  the 
proposed  revision  and  extension  of  the 
Unemployment  Insurance  (UI) 
"Summaries  UI  Trust  Fund  Activities" 
reports. 

A  copy  of  the  proposed  information 
collection  request  (ICR)  can  be  obtained 
by  contacting  the  office  listed  below  in 
the  addressee  section  of  this  notice. 
DATES:  Written  comments  must  be 
submitted  to  the  office  listed  in  the 
addressee's  section  below  on  or  before 
November  12,  2002. 
ADDRESSES:  James  E.  Herbert,  Room 
C4526,  200  Constitution  Avenue,  NW., 
Washington,  DC  20210,  (202)  693-2926 
(this  is  not  a  toll-free  number).  E-mail 


address  is  jherbert%doleta.gov  and  the 
fax  number  is  (202)  693-3229. 
SUPPLEMENTARY  INFORMATION: 

L  Background 

Section  303(a)(4)  of  the  Social 
Security  Act  (SSA)  and  Section 
3304(a)(3)  of  the  Federal  Unemployment 
Tax  Act  (FUTA)  require  that  all  money 
received  in  the  unemployment  fund  of 
a  state  be  paid  immediately  to  the 
Secretary'  of  Treasury  to  the  credit  of  the 
Unemployment  Trust  Fund  (UTF).  This 
is  the  "immediate  deposit"  standard. 

Section  303(a)(5)  otthe  SSA  and 
Section  3304(a)(4)  of  the  FUTA  require 
that  all  money  withdrawn  from  the  UTF 
be  used  solely  for  the  payment  of 
unemployment  comperisation,  exclusive 
of  the  expenses  of  administration.  This 
is  the  "limited  withdrawal  standard". 
Federal  law  (Section  303(a)(6)  of  the 
SSA)  gives  the  Secretary  of  Labor  the 
authority  to  require  the  reporting  of 
information  deemed  necessary  to  assure 
state  compliance  with  the  provisions  of 
the  SSA. 

Under  this  authority,  the  Secretan,-  of 
Labor  requires  the  following  reports  to 
monitor  state  compliance  with  the 
immediate  deposit  and  limited 
withdrawal  standards: 
ETA  2112:  UI  Financial  Transactions 

Summary,  Unemployment  Fund 
ETA  8401:  Monthly  Analysis  of  Benefit 

Payment  Account 
ETA  8405:  Monthly  Analysis  of  Clearing 

Account 
ETA  8413:  Income — Expense  Analysis 

UC  Fund,  Benefit  Payment  Account 
ETA  8414:  Income — Expense  Analysis 

UC  Fund,  Clearing  Account 
ETA  8403:  Summary  of  Financial 

Transactions — Title  IX  Funds 
These  reports  are  submitted  to  the 
Office  of  Workforce  Security  (OWS)  in 
the  ETA  which  uses  them  to: 

•  Monitor  cash  flows  into  and  out  of 
the  UTF  to  determine  state  compliance 
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with  the  immediate  deposit  and  limited 
withdrawal  standards. 

•  Assure  proper  accounting  for 
unemployment  hinds,  an  integral  part  of 
preparing  the  Department's 
consolidated  financial  statements, 
required  by  the  Chief  Financial  Officer 
Act  of  1990.  The  UTF  is  the  single 
largest  asset  and  liability  on  the 
statements. 

•  Reconcile  the  Department's  records 
with  the  U.S.  Treasury  records. 

•  Develop  UI  research  and  actuarial 
reports,  especially  to  monitor  the 
solvency  of  the  UTF. 

The  cited  reports  have  been  submitted 
monthly  by  the  States  the  past  several 
years  in  electronic  format  (with  the 
exception  of  the  ETA  8403).  The 
Department  is  working  with  the  U.S. 
Treasury  to  convert  the  ETA  8403  to  an 
electronic  format  by  December  31,  2003. 

Since  the  reports  are  essential  to  the 
Department's  financial  statements  and 
program  oversight  responsibilities,  and 
the  Department  seeks  Office  of 
Management  and  Budget  (0MB) 
approval  for  a  three  year  extension  to 
January  1,  2006. 

II.  Review  Focus 

The  Department  is  particularly 
interested  in  comments  which: 

•  Evaluate  whether  the  proposed 
collection  of  information  is  necessar\' 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

•  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

•  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

•  Minimize  the  burden  of  the 
collection  of  the  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submissions 
of  responses. 

III.  Current  Actions 

This  action  is  requested  to  provide 
information  the  Department  needs  to 
exercise  oversight  and  to  assure  the 
security,  solvency,  and  integrity  of  the 
unemployment  fund.  Furthermore,  the 
Department  needs  the  information  to 
prepare  the  annual  consolidated 
financial  statements  and  UI  statistical 
reports. 

This  information  is  not  available  from 
any  other  source.  Because  the  reporting 


system  has  been  operational  on-line  for 
several  years,  there  is  negligible  burden 
on  the  states.  The  Department  intends  to 
expand  the  ETA  2112  by  four  lines  to 
report  deposits  and  withdrawals  for 
current  Federal  emergency  programs, 
e.g.,  the  Temporary  Extended 
Unemployment  Compensation  program, 
and  for  future  programs.  This  will 
disaggregate  information  currently 
reported  on  one  line  and  explained  in 
the  "Comments"  section  of  the  report.  It 
will  not  increase  the  amount  of 
information  collected. 

Type  of  review:  Extension. 

Agency:  Labor,  employment  and 
training  administration. 

Title:  ETA  Summaries  UI  Trust  Fund 
Activities. 

OMB  Number:  1205-0154. 

Agency  Number:  1205. 

Affected  Public:  50  states, 
Washington,  DC,  Puerto  Rico,  and  the 
Virgin  Islands. 

Total  respondents:  53  states. 

Frequency:  ETA  8403:  As  needed. 
This  report  is  submitted  only  when 
there  is  activity  requiring  update  of  the 
state's  Reed  Act  account.  ETA  2112, 
8401,  8405,  8413,  8414:  Monthly. 

Total  Responses:  53  states  x  12 
months  =  636  responses. 

Average  time  Per  Response:  ETA 
2112, 8401, 8405, 8413. 8414:  636  x  2.5 
hours  =  1,590  hours.  ETA  8403:  53 
states  X  6  annual  responses  x  30  minutes 
per  response  =  159  reporting  hours. 

Estimated  Total  Burden  Hours:  1,749 
hours. 

Estimated  Total  Burden  Cost:  $25  x 
1,749  =  543,725. 

Comments  in  response  to  this  notice 
will  be  summarized  and/or  included  in 
the  request  to  the  OMB  for  approval; 
they  will  also  become  part  of  the  public 
record. 

Dated:  September  5,  2002. 
Grace  A.  Kilbane, 

Administrator.  Office  of  Workforce  Security. 
(FR  Doc.  02-2.1205  Filed  9-11-02;  8:45  am) 
BILLING  CODE  4510-30-P 


NATIONAL  FOUNDATION  ON  THE 
ARTS  AND  THE  HUMANITIES 

National  Endowment  for  the  Arts; 
Leadership  Initiatives  Advisory  Panel 

Pursuant  to  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463),  as  amended,  notice  is  hereby 
given  that  a  meeting  of  the  Leadership 
Initiatives  Advisory  Panel,  Media  Arts 
Section  (Arts  on  Radio  and  Television), 
will  be  held  by  teleconference  from  2 
p.m.-3  p.m.  on  Monday,  September  30, 
2002  in  Room  726  at  the  Nancy  Hanks 


Center,  1100  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20506. 

This  meeting  is  for  the  purpose  of 
Panel  review,  discussion,  evaluation, 
and  recommendations  on  financial 
assistance  under  the  National 
Foundation  on  the  Arts  and  the 
Humanities  Act  of  1965.  as  eunended, 
including  information  given  in 
confidence  to  the  agency.  In  accordance 
with  the  determination  of  the  Chairman 
of  May  2,  2002,  these  sessions  will  be 
closed  to  the  public  pursuant  to 
subsection  (c)(4),  (6)  and  (9)(B)  of 
section  552b  of  Title  5,  United  States 
Code. 

Further  information  with  reference  to 
this  meeting  can  be  obtained  from  Ms. 
Kathy  Plowitz-Worden,  Panel 
Coordinator,  National  Endowment  for 
the  Arts,  Washington,  DC  20506,  or  call 
202/682-5691. 

Dated:  September  9.  2002. 

Kathy  Plowitz-Worden, 

Panel  Coordinator.  Panel  Operations. 
National  Endowment  for  the  Arts. 

[FR  Doc.  02-23231  Filed  9-11-02;  8:45  ami 

BILLING  CODE  7537-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.  5&-313] 

Entergy  Operations,  Inc.,  Arkansas 
Nuclear  One,  Unit  1;  Environmental 
Assessment  and  Finding  of  No 
Significant  Impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance,  to  Entergy  Operations,  Inc. 
(the  licensee),  of  an  exemption  from 
Title  10  of  the  Code  of  Federal 
Regulations  (10  CFR)  Part  50,  Section 
III.G  of  Appendix  R.  The  licensee  is  the 
holder  of  Renewed  Facility  Operating 
License  No.  DPR-51,  for  operation  of 
Arkansas  Nuclear  One,  Unit  1  (ANO-1), 
located  in  Pope  County,  Arkansas. 
Therefore,  as  required  by  10  CFR  51.21, 
the  NRC  is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 

Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  would  exempt 
the  licensee  from  certain  requirements 
of  Section  III.G  of  Appendix  R,  "Fire 
Protection  Program  for  Nuclear  Power 
Facilities  Operating  Prior  to  January  1, 
1979."  Specifically,  this  exemption 
applies  to  requirements  for  fire  barriers 
for  the  auxiliary  lube  oil  pimip  and 
associated  conduits  in  the  ANO-1 
makeup  pump  rooms. 
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The  proposed  action  is  in  accordance 
with  the  licensee's  application  dated 
June  8,  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  is  needed  to 
resolve  an  issue  involving  the  auxiliary 
lube  oil  pumps  and  associated  conduits 
which  are  used  during  the  starting  of  a 
reactor  coolant  makeup  pump.  The 
licensee  was  granted  an  exemption  on 
March  22, 1983,  which  exempted  the 
makeup  pump  rooms  from  the 
requirement  to  have  an  automatic  fire 
suppression  system.  The  equipment 
identified  in  the  exemption  as  being 
needed  for  safe  shutdovtm  included  the 
makeup  pumps,  the  service  water  to 
lube  oil  cooler  isolation  valves,  and 
associated  cabling.  The  licensee 
subsequently  classified  the  auxiliary 
lube  oil  pump  (and  associated  conduits) 
as  required  for  safe  shutdown.  Because 
the  auxiliary  lube  oil  pimip  was  not 
addressed  in  the  previous  exemption, 
the  licensee  needed  to  either  request  a 
specific  exemption  or  provide  specific 
Gie  protection  features  for  the  auxiliary 
lube  oil  pujnp. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  exemption  does  not 
involve  radioactive  wastes,  release  of 
radioactive  material  into  the 
atmosphere,  solid  radioactive  waste,  or 
liquid  effluents  released  to  the 
environment. 

The  proposed  action  will  not 
significanUy  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  or  amounts 
of  effluents  that  may  be  released  off  site, 
and  there  is  no  significant  increase  in 
occupational  or  public  radiation 
exposiu«.  Therefore,  there  are  no 
significant  radiological  enviroiunental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  enviroiunental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  vtrith  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 
Impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 


proposed  action  (i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resource  than  those 
previously  considered  in  the  Final 
Enviroimiental  Statement  related  to  the 
operation  of  ANO-1  (NUREG-0254) 
dated  February  1973,  and  the  Final 
Supplemental  Environmental  Impact 
Statement  regarding  ANO-1  (NUREG- 
1437,  Supplement  3)  dated  April  2001. 

Agencies  and  Persons  Consulted 

On  August  26,  2002,  the  staff 
consulted  with  the  Arkansas  State 
official,  Jared  Thompson,  of  the 
Arkansas  Department  of  Health, 
regarding  the  environmental  impact  of 
the  proposed  action.  The  State  official 
had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  enviroimient.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  Jime  8,  2001.  Dociunents  may  be 
examined,  and/or  copied  for  a  fee,  at  the 
NRC's  Public  Document  Room  (PDR), 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor),  Rockville, 
Maryland.  Publicly  available  records 
will  be  accessible  electronically  from 
the  Agencywide  Documents  Access  and 
Management  System  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  the  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209  or  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
Robert  A.  Gramm, 

Chief,  Section  1 ,  Project  Directorate  IV. 
Division  ofUcensing  Project  Management. 
Office  of  Nuclear  Reactor  Regulation. 
(FR  Doc.  02-23204  Filed  9-11-02;  8:45  am) 

MUMQ  CODE  79«>-01-P 


RAILROAD  RETIREMENT  BOARD 

Agency  Forms  Submitted  for  OMB 
Review 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35),  the  Raihoad 
Retirement  Board  (RRB)  has  submitted 
the  following  proposal(s)  for  the 
collection  of  information  to  the  Office  of 
Management  and  Budget  for  review  and 
approval. 

Summary  of  Proposal(s) 

(1)  Collection  titye:  Medical  Reports. 

(2)  Form(s)  submitted:  G-3EMP,  G- 
250,  G-250a,  G-260,  RL-llb,  RL-lld. 

(3)  OMB  Number:  3220-0038. 

(4)  Expiration  date  of  current  OMB 
clearance: 10/31/2002. 

(5)  Type  of  request:  Extension  of  a 
currently  approved  collection. 

(6)  Respondents:  Business  or  other 
for-profit,  non-profit  institutions.  State, 
Local  or  Tribal  government. 

(7)  Estimated  annual  number  of 
respondents:  29,950. 

(8)  Total  annual  responses:  29,950. 

(9)  Total  annual  reporting  hours: 
12.417. 

(10)  Collection  description:  The 
Railroad  Retirement  Act  provides 
disability  annuities  for  qualified 
railroad  employees  whose  physical  or 
mental  condition  renders  them 
incapable  of  working  in  their  regular 
occupation  (occupational  disability)  or 
any  occupation  (total  disability).  The 
medical  reports  obtain  information 
needed  for  determining  the  nature  and 
severity  of  the  impairment. 

Additional  Information  or  Comments: 
Copies  of  the  forms  and  supporting 
documents  can  be  obtained  from  Chuck 
Mierzwa,  the  agency  clearance  officer 
(312-751-3363). 

Comments  regarding  the  information 
collection  should  be  addressed  to 
Ronald  J.  Hodapp,  Raihoad  Retirement 
Board,  844  North  Rush  Street,  Chicago. 
Illinois.  60611-2092  and  to  the  OMB 
Desk  Officer  for  the  RRB.  at  the  Office 
of  Management  and  Budget.  Room 
10230,  New  Executive  Office  Building, 
Washington.  DC  20503. 

Chuck  Mierzwa, 

Clearance  Officer. 

(FR  Doc.  02-23144  Filed  »-ll-02;  8:45  smj 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  WTitten  request  copies  available 
from:  Seciuities  and  Exchange 
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Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Reinstatement  without  change: 
Form  N-8b-^.  SEC  File  No.  270-180,  OMB 
Control  No.  3235-0247 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.)  ("PRA"),  the 
Securities  and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget 
("OMB")  a  request  for  reinstatement 
without  change  of  the  previously 
approved  collection  of  information 
discussed  below. 

Form  N-8b-4 — Registration  Statement 
of  Face-Amount  Certificate  Companies 

Form  N-8b-4  is  the  form  used  by 
face-amount  certificate  companies  to 
comply  with  the  filing  and  disclosure 
requirements  imposed  by  section  8(b)  of 
the  Investment  Company  Act  of  1940 
[15  U.S.C.  80a-8(b)].  Form  N-8b-^ 
requires  disclosure  about  the 
organization  of  a  face-amount  certificate 
company,  its  business  and  policies,  its 
investment  in  securities,  its  certificates 
issued,  the  personnel  and  affiliated 
persons  of  the  depositor,  the 
distribution  and  redemption  of 
securities,  and  financial  statements.  The 
Commission  uses  the  information 
provided  in  the  collection  of 
information  to  determine  compliance 
with  section  8(b)  of  the  Investment 
Company  Act  of  1940. 

Based  on  the  Commission's  industry 
statistics,  the  Commission  estimates  that 
there  would  be  approximately  1  annual 
filing  on  Form  N-8b-4.  The 
Commission  estimates  that  each 
registrant  filing  a  Form  N-8b-4  would 
spend  171  hoius  in  preparing  and  filing 
the  Form  and  that  the  total  hour  burden 
for  all  Form  N-8b-4  filings  would  be 
171  hours.  Estimates  of  the  burden 
hours  are  made  solely  for  the  purposes 
of  the  PRA,  and  are  not  derived  from  a 
comprehensive  or  even  a  representative 
survey  or  study  of  the  costs  of  SEC  rules 
and  forms. 

The  information  provided  on  Form 
N-8b-4  is  mandatory.  The  information 
provided  on  Form  N-8b-4  will  not  be 
kept  confidential.  The  Cornmission  may 
not  conduct  or  sponsor,  and  a  person  is 
not  required  to  respond  to,  a  collection 
of  information  unless  it  displays  a 
currently  valid  OMB  control  number. 

General  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  New 
Executive  Office  Building,  Washington, 


DC  20503;  and  (ii)  Michael  E.  Bartell, 
Associate  Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  Fifth  Street, 
NW.,  Washington,  DC  20549.  Comments 
must  be  submitted  to  OMB  within  30 
days  of  this  notice. 

Dated:  September  6,  2002. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[PR  Doc.  02-23237  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  8010-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Submission  for  OMB  Review; 
Comment  Request 

Upon  written  request,  copies  available 
from:  Securities  and  Exchange 
Commission,  Office  of  Filings  and 
Information  Services,  Washington,  DC 
20549. 

Extension: 

Rule  17f-2(d).  SEC  File  No.  270-36.  OMB 
Control  No.  3235-0028 

Notice  is  hereby  given  that  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501  et  seq.],  the  Securities 
and  Exchange  Commission 
("Commission")  has  submitted  to  the 
Office  of  Management  and  Budget  a 
request  for  approval  of  extension  on  the 
following  previously  approved 
information  collection. 

Rule  17f-2(d)  under  the  Securities 
Exchange  Act  of  1934  ("Exchange  Act") 
was  adopted  on  March  16, 1976,  and 
was  last  amended  on  November  18, 
1982.  Paragraph  (d)  of  the  rule  (i) 
requires  that  records  produced  pursuant 
to  the  fingerprinting  requirements  of 
Section  17(f)(2)  of  the  Exchange  Act  be 
maintained,  (ii)  permits  the  designating 
examining  authorities  of  broker-dealers 
or  members  of  exchanges,  under  certain 
circumstances,  to  store  and  to  maintain 
records  required  to  be  kept  by  this  rule, 
and  (iii)  permits  the  required  records  to 
be  maintained  on  microfilm. 

The  general  purposes  for  Rule  17f-2 
are:  (i)  To  identify'  security  risk 
personnel;  (ii)  to  provide  criminal 
record  information  so  that  employers 
can  make  fully  informed  employment 
decisions;  and  (iii)  to  deter  persons  with 
criminal  records  fi'om  seeking 
employment  or  association  with  covered 
entities. 

Retention  of  fingerprint  records,  as 
required  under  paragraph  (d)  of  the 
Rule,  enables  the  Commission  or  other 
examining  authority  to  ascertain 
whether  all  required  persons  are  being 
fingerprinted  and  whether  proper 
procedures  regarding  fingerprinting  are 


being  followed.  Retention  of  these 
records  for  the  term  of  employment  of 
all  personnel  plus  three  years  ensures 
that  law  enforcement  officials  will  have 
easy  access  to  fingerprint  cards  on  a 
timely  basis.  This  in  turn  acts  as  an 
effective  deterrent  to  employee 
misconduct. 

Approximately  9,468  respondents  are 
subject  to  the  recordkeeping 
requirements  of  the  rule.  Each 
respondent  keeps  approximately  32  new 
records  per  year,  which  takes 
approximately  2  minutes  per  record  for 
the  respondent  to  maintain,  for  an 
annual  burden  of  64  minutes  per 
respondent.  All  records  subject  to  the 
rule  must  be  retained  for  the  term  of 
employment  plus  3  years.  The 
Conmiission  estimates  that  the  total 
annual  cost  to  submitting  entities  is 
approximately  $196,850.  This  figure 
reflects  estimated  costs  of  labor  and 
storage  of  records. 

Written  comments  regarding  the 
above  information  should  be  directed  to 
the  following  persons:  (i)  Desk  Officer 
for  the  Securities  and  Exchange 
Commission,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  725  17th  St., 
NW.,  Washington,  DC  20503;  and  (ii) 
Michael  E.  Bartell,  Associate  Executive 
Director,  Office  of  Information 
Technology,  Securities  and  Exchange 
Commission,  450  Fifth. Street,  NW., 
Washington,  DC  20549.  Comments  must 
be  submitted  to  OMB  within  30  days  of 
this  notice. 

Dated:  September  6,  2002. 
Margaret  H.  McFariand, 

Deputy  Secretary. 

[FR  Doc.  02-23238  Filed  9-11-02;  8.45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46463;  File  No.  SR-CBOE- 
2002-32] 

Self-Regulatory  Organizations;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  and  Amendment  No.  1  Thereto 
t>y  the  Chicago  Board  Options 
Exchange,  Inc.  Relating  to  the  Time 
and  Manner  In  Which  the  Allocation 
Committee  May  Reallocate  a  Security 

September  5,  2002. 

On  Jime  11,  2002,  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
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of  1934  ("Act")  1  and  Rule  19b-4 
thereimder,^  a  proposed  nde  change  to 
amend  CBOE  Rule  8.95,  Allocation  of 
Securities  and  Location  of  Trading 
Crowds  and  DPMs,  to  extehd  from  six 
months  to  one  year,  the  time  in  which 
the  Allocation  Committee  may 
reallocate  a  seauity  if  the  trading  crowd 
or  Designated  Primary  Market-Maker 
("DPM")  to  which  the  security  had  been 
allocated  fails  to  adhere  to  any  market 
performance  commitments  made  by  the 
trading  crowd  or  DPM  in  connection 
with  receiving  the  allocation.  Notice  of 
the  proposed  rule  change  appeared  in 
the  Federal  Register  on  July  19,  2002.3 
The  Commission  received  no  comments 
on  the  proposed  rule  change.  On  August 
28,  2002,  the  CBOE  filed  an  amendment 
to  the  proposed  rule  change.^  This  order 
approves  the  proposed  rule  change,  as 
amended. 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  section  6  of  the 
Act  ^  in  general,  and  the  rules  and 
regulations  thereunder.^  In  particular, 
the  Commission  believes  that  the 
proposal  is  consistent  vtrith  section 
6(b)(5)  of  the  Act,'  which  requires, 
among  other  things,  that  an  exchange's 
rule  be  designed  to  promote  just  and 
equitable  principles  of  trade,  and  in 
general,  to  protect  investors  and  the 
public  interest.  The  Coimnission 
believes  that  CBOE's  proposal  to  extend 
the  initial  review  period  from  six 
months  to  one  year  should  give  the 
Allocation  Committee  a  sufficient 
amoimt  of  time  to  monitor  the  trading 
patterns  of  DPMs  and  trading  crowds 
while  considering  other  relevant  factors 
such  as  current  market  conditions,  and 
if  necessary,  reallocate  a  security  if  the 
DPM  or  trading  crowd  fails  to  adhere  to 
any  market  performance  commitments 
in  cormection  with  receiving  the 
allocation.^ 


'  15  U.S.C.  78s(b)(l). 

»17CFR240.19b-^. 

3  See  Securities  Exchange  Act  Release  No.  46183 
(July  11,  2002),  67  FR  47584. 

*  See  letter  to  Lisa  N.  Jones,  Attorney,  Division  of 
Market  Regulation,  Commission,  from  Patrick 
Sexton.  Assistant  General  Counsel,  Legal  Division, 
CBOE  ("Amendment  No.  1").  Amendment  No.  1 
corrects  an  inadvertently  deleted  word  ("and")  in 
the  proposed  rule  text.  This  is  a  technical 
amendment  and  therefore  is  not  subject  to  notice 
and  comment. 

MS  U.S.C.  78f. 

^In  approving  this  proposal,  the  Commission  has 
considered  its  impact  on  efficiency,  competition, 
and  capital  formation.  15  U.S.C.  78c(f). 

'  15  U.S.C.  78f(b)(5). 

"The  CBOE  noted  that  market  performance 
commitments  may  relate  to  pledges  to  keep  bid-ask 
spreads  within  a  particular  width,  or  pledges  to 
make  every  effort  possible  to  become  the  exchange 
of  choice  in  a  particular  option  class,  as  measured 
during  the  initial  months  of  trading  by  consistently 


It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,s  that  the 
proposed  rule  change  (SR-CBOE-2002- 
32),  as  amended,  is  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  the  delegated 
authority.'" 

Mugaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-23236  Filed  9-11-02;  8:45  am] 
BHJJNQ  CODE  MIO-OI-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-46461 ;  File  No.  SR-PCX- 
2002-33] 

Self-Regulatory  Organizations;  Pacific 
Exchange,  Inc.;  Order  Granting 
Approval  To  Proposed  Rule  Change  To 
Reviss  the  Process  for  Designating 
Arbitrators  for  Member-to-Member 
Disputes 

September  5,  2002. 

On  May  30,  2002,  the  Pacific 
Exchange,  tac.  ("PCX")  filed  wiUi  the 
Securities  and  Exchange  Commission 
("Commission"),  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act")  1  and  Rule  19b-4 
thereunder,^  a  proposed  rule  change  to 
amend  PCX  Rule  12, 8(e)  to  revise  the 
process  for  designating  arbitrators  for 
member-to-member  disputes. 

The  proposed  rule  change  was 
published  for  comment  in  the  Federal 
Register  on  July  19,  2002.3  jhe 
Commission  received  no  comments 
regarding  the  proposed  rule  change. 

After  careful  review,  the  Commission 
finds  that  the  proposed  rule  change  is 
consistent  with  the  requirements  of  the 
Act  and  the  rules  and  regulations 
theretmder  applicable  to  a  national 
securities  exchange.'*  Specifically,  the 
Commission  finds  that  the  proposal  is 
consistent  with  section  6(b)(5)  of  the 
Act  5  because  it  is  designed  to  promote 
just  and  equitable  principals  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating, 
clearing,  settling,  processing 
information  widi  respect  to,  and 
facilitating  transactions  in  securities. 


achieving  a  certain  market  share  if  the  class  is  listed 
on  more  than  one  options  exchange. 

8  15U.S.C.  78s(b)(2). 

'<'17CFR200.30-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

-17CFR240.19b-4. 

3  See  Securities  Exchange  Act  Release  No.  46190 
duly  11,  2002),  67  FR  47590. 

*  In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 

=  15  U.S.C.  78f(b)(5). 


and  to  protect  investors  and  the  public 
interest.  The  Commission  notes  that  the 
proposed  rule  change  would  simplify 
the  PCX  arbitrator  selection  process  for 
Member  Controversies  by  coordinating 
the  rule  with  existing  rules  on  Public 
Controversies  and  provide  uniformity 
with  PCX  Rules  for  Public  Controversies 
by  raising  the  amount  in  controversy 
from  $10,000  to  $30,000  as  the 
threshold  in  determining  whether  the 
controversy  would  be  heard  by  at  least 
three  arbitrators.  The  proposed  rule 
would  also  provide  for  a  consistent 
source  of  arbitrators  by  using  the  same 
arbitrator  list  for  the  selection  of 
arbitrators  for  both  Public  and  Member 
Controversies. 

/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,^  that  the 
proposed  rule  change  (SR-PCX-2002- 
33)  be,  and  it  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFariand, 
Deputy  Secretary. 

[FR  Doc.  02-23235  Filed  9-11-02;  8:45  am) 
BILLINC  CODE  M10-01-P 


SOCIAL  SECURITY  ADMINISTRATION 

Social  Security  Ruling,  SSR  02-1  p; 
Titles  11  and  XVI:  Evaluation  of  Obesity 

agency:  Social  Seciuity  Administration. 
ACTION:  Notice  of  Social  Security  ruling. 

summary:  In  accordance  with  20  CFR 
402, 35(b)(1),  the  Commissioner  of  Social 
Security  gives  notice  of  Social  Security 
Ruling,  SSR  02-1  p.  This  Ruling 
supersedes  SSR  00-3p  and  provides 
guidance  on  the  evaluation  of  disability 
claims  involving  ot)esity  following  our 
deletion  of  listing  9.09,  Obesity,  from 
the  Listing  of  Impairments  (the  listings). 
The  final  rule  deleting  listing  9.09  was 
eff^ective  on  October  25,  1999  (64  FR 
46122  (1999)). 

EFFECTIVE  DATE:  September  12,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bonnie  Davis,  Office  of  Disability, 
Social  Security  Administration,  6401 
Security  Boulevard,  Baltimore,  MD 
21235-6401,  (410)  965-4172  or  TTY 
(410)  966-5609,  For  information  on 
eligibility  or  filing  for  benefits,  call  our 
national  toll-free  number,  1-800-772- 
1213  or  TTY  1-800-325-0778,  or  visit 
our  Internet  Web  site,  Social  Security 
Online,  at  /i ftp .'//wwm. ssa.gov. 
SUPPLEMENTARY  INFORMATION:  Although 
we  are  not  required  to  do  so  pursuant 


•15  use.  78s(b)(2). 
"17CFR200.30-3(a)(12) 
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to  5  U.S.C.  552(a)(1)  and  (a)(2),  we  are 
publishing  this  Social  Security  Ruling 
in  accordance  with  20  CFR  402.35(b)(1). 
Social  Security  Rulings  make  available 
to  the  public  precedential  decisions 
relating  to  the  Federal  old-age, 
survivors,  disability,  supplemental 
security  income,  and  black  Ivuig  benefits 
programs.  Social  Security  Rulings  may 
be  based  on  case  decisions  made  at  all 
administrative  levels  of  adjudication. 
Federal  court  decisions.  Commissioner's 
decisions,  opinions  of  the  Office  of  the 
General  Counsel,  and  policy 
interpretations  of  the  law  and 
regiilations. 

Although  Social  Security  Rulings  do 
not  have  the  same  force  and  effect  as  the 
statute  or  regulations,  they  are  binding 
on  all  components  of  the  Social  Secutrity 
Administration,  in  accordance  with  20 
CFR  402.35(b)(1),  and  are  to  be  relied 
upon  as  precedents  in  adjudicating 
cases. 

If  this  Social  Sec\irity  Ruling  is  later 
superseded,  modified,  or  rescinded,  we 
will  publish  a  notice  in  the  Federal 
Register  to  that  effect. 

We  previously  published  SSR  00-3p 
on  May  15,  2000  (65  FR  31039  (2000)), 
which  provided  guidance  on  the 
evaluation  of  claims  involving  obesity. 
However,  since  the  date  we  published 
SSR  00-3p  we  have  revised  several  of 
the  niles  that  we  apply  under  the  SSR. 
The  rules  that  we  have  revised  since  we 
published  SSR  00-3p  include  the  adult 
mental  disorders  listings  (65  FR  50746 
(2000)),  the  musculoskeletal  listings  for 
adults  and  children  (66  FR  58010 
(2001)),  and  the  regulations  that  we  use 
to  evaluate  disability  in  children 
claiming  Supplemental  Security  Income 
benefits  under  title  XVI  of  the  Social 
Security  Act  (65  FR  54747  (2000)).  We 
are  superseding  SSR  00-3p  with  this 
new  ruling  to  reflect  the  changes  to  our 
rules  that  we  have  made  since  we 
published  SSR  00-3p.  We  are  not 
making  any  other  substantive  changes  to 
the  guidance  that  was  contained  in  SSR 
00-3p. 

(Catalog  of  Federal  Domestic  Assistance. 
Programs  96.001  Social  Security — Disability 
Insurance;  96.006  Supplemental  Security 
Income) 

Dated:  September  5,  2002. 
Jo  Anne  B.  Bamhart, 
Commissioner  of  Social  Security. 

Policy  Interpretation  Ruling 

Titles  U  and  XVI:  Evaluation  of  Obesity 

This  Ruling  supersedes  SSR  00-3p, 
Titles  II  and  XVI:  Evaluation  of  Obesity 
(65  FR  31039,  May  15,  2000). 

Purpose:  To  provide  guidance  on  SSA 
policy  concerning  the  evaluation  of 
obesity  in  disability  claims  filed  under 


titles  II  and  XVI  of  the  Social  Security 
Act  (the  Act). 

Citations:  Sections  216(i),  223(d), 
223(f),  1614(a),  and  1614(c)  of  the  Act, 
as  amended;  Regulations  No.  4,  subpart 
P.  sections  404.1502,  404.1508, 
404.1509,  404.1512.  404.1520,  404.1521, 
404.1523.  404.1525,  404.1526,  404.1528, 
404.1529,  404.1530,  404.1545,  404.1546, 
404.1561,  404.1594,  and  appendix  1; 
and  Regulations  No.  16,  subpart  1, 
sections  416.902,  416.908,  416.909, 
416.912,  416.920,  416.921,  416.923, 
416.924,  416.925,  416.926,  416.926a, 
416.928,  416.929,  416.930,  416.933. 
416.945,  416.946,  416.961,  416.994,  and 
416.994a. 

Introduction:  On  August  24, 1999, 
we^  published  a  final  rule  in  the  Federal 
Register  deleting  listing  9.09,  Obesity, 
from  the  Listing  of  Impairments  in  20 
CFR,  subpart  P,  appendix  1  (the 
listings).  The  final  rule  was  effective  on 
October  25, 1999.  64  FR  46122  (1999). 

We  stated  in  the  preamble  to  the  final 
rule  that  we  deleted  listing  9.09  because 
our  experience  adjudicating  cases  under 
this  listing  indicated  that  the  criteria  in 
the  listing  were  not  appropriate 
indicators  of  listing-level  severity.  In 
oiu'  experience,  the  criteria  in  listing 
9.09  did  not  represent  a  degree  of 
functional  limitation  that  would  prevent 
an  individual  from  engaging  in  any 
gainful  activity. 

However,  even  though  we  deleted 
listing  9.09,  we  made  some  changes  to 
the  listings  to  ensiu-e  that  obesity  is  still 
addressed  in  our  listings.  In  the  final 
rule,  we  added  paragraphs  to  the 
prefaces  of  the  musculoskeletal, 
respiratory,  and  cardiovascular  body 
system  listings  that  provide  guidance 
about  the  potential  effects  obesity  has  in 
causing  or  contributing  to  impairments 
in  those  body  systems.  See  listings 
sections  l.OOQ,  3.001,  and  4.00F.  The 
paragraphs  state  that  we  consider 
obesity  to  be  a  medically  determinable 
impairment  and  remind  adjudicators  to 
consider  its  effects  when  evaluating 
disability.  The  provisions  also  remind 
adjudicators  that  the  combined  effects  of 
obesity  with  other  impairments  can  be 
greater  than  the  effects  of  each  of  the 
impairments  considered  separately. 
They  also  instruct  adjudicators  to 
consider  the  effects  of  obesity  not  only 
under  the  listings  but  also  when 
assessing  a  claim  at  other  steps  of  the 
sequential  evaluation  process,  including 


'  The  terms  we  and  us  in  this  Social  Security 
Ruling  have  the  same  meaning  as  in  20  CFR 
404.1502  and  416.902.  We  or  us  refers  to  either  the 
Social  Security  Administration  or  the  State  agency 
making  the  disability  or  blindness  determination: 
i.e..  our  adjudicators  at  all  levels  of  the 
administrative  review  process  and  our  quality 
reviewers. 


when  assessing  an  individual's  residual 
functional  capacity. 

When  we  published  that  final  rule,  in 
response  to  public  comments,  we  stated 
that  we  would  provide  additional 
guidance  in  a  Social  Security  Ruling 
(SSR).  (64  FR  at  46126)  On  May  15, 
2000,  we  published  SSR  00-3p  (65  FR 
31039}  to  provide  that  additional 
guidance  by  discussing  how  we  evaluate 
obesity  in  disability  claims  filed  by 
adults  and  children  under  titles  D  and 
XVI  of  the  Act.  Since  then,  we  have 
published  several  final  rules  that  revise 
some  of  the  criteria  we  use  to  evaluate 
disability  claims  under  titles  11  and  XVI 
of  the  Social  Security  Act.  We  are 
issuing  this  SSR  to  reflect  the  changes 
to  the  rules  that  we  have  published 
since  we  published  SSR  00-3p. 

Policy  Interpretation 

General 

1.  What  Is  Obesity? 

Obesity  is  a  complex,  chronic  disease 
characterized  by  excessive 
accumulation  of  body  fat.  Obesity  is 
generally  the  result  of  a  combination  of 
factors  (e.g.,  genetic,  environmental,  and 
behavioral). 

In  one  sense,  the  cause  of  obesity  is 
simply  that  the  energy  (food)  taken  in 
exceeds  the  energy  expended  by  the 
individual's  body.  However,  the 
influences  on  intake,  the  influences  on 
expenditure,  the  metabolic  processes  in 
between,  and  the  overall  genetic 
controls  are  complex  and  not  well 
understood. 

The  National  Institutes  of  Health 
(NIH)  established  medical  criteria  for 
the  diagnosis  of  obesity  in  its  Clinical 
Guidelines  on  the  Identification, 
Evaluation,  and  Treatment  of 
Overweight  and  Obesity  in  Adults  (NIH 
Publication  No.  98-4083,  September 
1998).  These  guidelines  classify 
overweight  and  obesity  in  adults 
according  to  Body  Mass  Index  (BMI). 
BMI  is  the  ratio  of  an  individual's 
weight  in  kilogreuns  to  the  square  of  his 
or  her  height  in  meters  (kg/m^).  For 
adults,  both  men  and  women,  the 
Clinical  Guidelines  describe  a  BMI  of 
25-29.9  as  "overweight"  and  a  BMI  of 
30.0  or  above  as  "obesity." 

The  Clinical  Guidelines  recognize 
three  levels  of  obesity.  Level  I  includes 
BMIs  of  30.0-34.9.  Level  II  includes 
BMIs  of  35.0-39.9.  Level  III,  termed 
"extreme"  obesity  and  representing  the 
greatest  risk  for  developing  obesity- 
related  impairments,  includes  BMIs 
greater  than  or  equal  to  40.  These  levels 
describe  the  extent  of  obesity,  but  they 
do  not  correlate  with  any  specific  degree 
of  functional  loss. 
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In  addition,  although  there  is  often  a 
significant  correlation  between  BMI  and 
excess  body  fat,  this  is  not  always  the 
case.  The  Clinical  Guidelines  also 
provide  for  considering  whether  an 
individual  of  a  given  height  and  weight 
has  excess  body  fat  when  determining 
whether  he  or  she  has  obesity.  Thus,  it 
is  possible  for  someone  whose  BMI  is 
below  30  to  have  obesity  if  too  large  a 
percentage  of  the  weight  is  from  fat. 
Likewise,  someone  with  a  BMI  above  30 
may  not  have  obesity  if  a  large 
percentage  of  the  weight  is  from  muscle. 
However,  in  most  cases,  the  BMI  will 
show  whether  the  individual  has 
obesity.  It  also  will  usually  be  evident 
from  the  information  in  the  case  record 
whether  the  individual  should  not  be 
found  to  have  obesity,  despite  a  BMI  of 
30.0  or  above.  See  question  4,  below. 

The  Clinical  Guidelines  do  not 
provide  criteria  for  diagnosing  obesity 
in  children.  However,  a  BMI  greater 
than  or  equal  to  the  95th  percentile  for 
a  child's  age  is  generally  considered 
sufficient  to  establish  the  diagnosis  of 
obesity.  (BMIs  in  the  95th  percentile 
vary  by  age  and  sex  of  the  child.)  BMI- 
for-age-and-gender  charts  are  published 
in  medical  textbooks  or  professional 
journals  and  by  the  National  Center  for 
Health  Statistics.  As  with  adults,  the 
amoimt  of  body  fat  is  considered  in 
making  the  diagnosis  of  obesity  in 
children. 

Treatment  for  obesity  is  often 
unsuccessful.  Even  if  treatment  results 
in  weight  loss  at  first,  weight  lost  is 
often  regained,  despite  the  efforts  of  the 
individual  to  maintain  the  loss.  See 
question  13,  below,  for  additional 
discussion  of  obesity  treatment. 

2.  How  Does  Obesity  Affect  Physical 
and  Mental  Health? 

Obesity  is  a  risk  factor  that  increases 
an  individual's  chances  of  developing 
impairments  in  most  body  systems.  It 
commonly  leads  to,  and  often 
complicates,  chronic  diseases  of  the 
cardiovascular,  respiratory,  and 
musculoskeletal  body  systems.  Obesity 
increases  the  risk  of  developing 
impairments  such  as  type  II  (so-called 
adult  onset)  diabetes  mellitus-even  in 
children;  gall  bladder  disease; 
hypertension;  heart  disease;  peripheral 
vascular  disease;  dyslipidemia 
(abnormal  levels  of  fatty  substances  in 
the  blood);  stroke;  osteoarthritis;  and 
sleep  apnea.  It  is  associated  with 
endometrial,  breast,  prostate,  and  colon 
cancers,  and  other  physical 
impairments.  Obesity  may  also  cause  or 
contribute  to  mental  impairments  such 
as  depression.  The  effects  of  obesity 
may  be  subtle,  such  as  the  loss  of  mental 


clarity  and  slowed  reactions  that  may 
result  from  obesity-related  sleep  apnea. 

The  fact  that  obesity  is  a  risk  factor  for 
other  impairments  does  not  mean  that 
individuals  with  obesity  necessarily     " 
have  any  of  these  impairments.  It  means 
that  they  are  at  greater  than  average  risk 
for  developing  the  other  impairments. 

3.  How  Do  We  Consider  Obesity  in  the 
Sequential  Evaluation  Process?^ 

We  will  consider  obesity  in 
determining  whether: 

•  The  individual  has  a  medically 
determinable  impairment.  See  question 
4. 

•  The  individual's  impairment(s)  is 
severe.  See  question  6. 

•  The  individual's  impairment(s) 
meets  or  equals  the  requirements  of  a 
listed  impairment  in  the  listings.  See 
question  7.  (We  use  special  rules  for 
some  continuing  disability  reviews.  See 
question  11.) 

•  The  individual's  impairment(s) 
prevents  him  or  her  from  doing  past 
relevant  work  and  other  work  that  exists 
in  significant  nimibers  in  the  national 
economy.  However,  these  steps  apply 
only  in  title  II  and  adult  title  XVI  cases. 
See  questions  8  and  9. 

4.  How  Is  Obesity  Identified  as  a 
Medically  Determinable  Impairment? 

When  establishing  the  existence  of 
obesity,  we  will  generally  rely  on  the 
judgment  of  a  physician  who  has 
examined  the  claimant  and  reported  his 
or  her  appearance  and  build,  as  well  as 
weight  and  height.  Thus,  in  the  absence 
of  evidence  to  the  contrary  in  the  case 
record,  we  will  accept  a  diagnosis  of 
obesity  given  by  a  treating  source  or  by 
a  consultative  examiner.  However,  if 
there  is  evidence  that  indicates  that  the 
diagnosis  is  questionable  and  the 
evidence  is  inadequate  to  determine 
whether  or  not  the  individual  is 
disabled,  we  will  contact  the  soiu-ce  for 
clarification,  using  the  guidelines  in  20 
CFR  404.1512(e)  and  416.912(e). 

When  the  evidence  in  a  case  does  not 
include  a  diagnosis  of  obesity,  but  does 
include  clinical  notes  or  other  medical 
records  showing  consistently  high  body 


^  For  ease  of  reading,  we  refer  in  this  Ruling  only 
to  the  steps  of  the  sequential  evaluation  processes 
for  initial  adult  and  childhood  claims.  20  CFR 
404.1520.  416.920.  and  416.924.  We  use  separate 
sequential  evaluation  processes  when  we  do 
continuing  disability  reviews;  i.e..  reviews  to 
determine  whether  individuals  who  are  receiving 
disability  benefits  are  still  disabled  or  when  we 
determine  whether  an  individual  has  a  "closed 
period  of  disability."  These  rules  are  set  out  in  20 
CFR  404.1594,  416.994,  and  416.994a.  and  the 
guidance  in  this  Ruling  applies  to  all  of  the 
appropriate  steps  in  those  regulations  as  well. 
However,  in  some  continuing  disability  review 
cases,  we  will  still  consider  the  provisions  of  former 
listings  9.09  and  10.10.  See  question  11. 


weight  or  BMI,  we  may  ask  a  medical 
source  to  clarify  whether  the  individual 
has  obesity.  However,  in  most  such 
cases  we  will  use  our  judgment  to 
establish  the  presence  of  obesity  based 
on  the  medical  findings  and  other 
evidence  in  the  case  record,  even  if  a 
treating  or  examining  source  has  not 
indicated  a  diagnosis  of  obesity. 
Generally,  we  will  not  purchase  a 
consultative  examination  just  to 
establish  the  diagnosis  of  obesity. 

When  deciding  whether  an  individual 
has  obesity,  we  will  also  consider  the 
individual  s  weight  over  time.^  We  will 
not  count  minor,  short-term  weight  loss. 
We  will  consider  the  individual  to  have 
obesity  as  long  as  his  or  her  weight  or 
BMI  shows  essentially  a  consistent 
pattern  of  obesity.  (See  question  13  for 
a  discussion  of  weight  loss  and  medical 
improvement.) 

Finally,  there  are  a  number  of 
methods  for  measuring  body  fat  and.  if 
such  information  is  in  a  case  record,  we 
will  consider  it.  However,  we  will  not 
purchase  such  testing.  In  most  cases,  the 
medical  and  other  evidence  in  the  case 
record  will  establish  whether  the 
individual  has  obesity. 

5.  Can  We  Find  an  Individual  Disabled 
Based  on  Obesity  Alone? 

If  an  individual  has  the  medically 
determinable  impairment  obesity  that  is 
"severe"  as  described  in  question  6.  we 
may  find  that  the  obesity  medically 
equals  a  listing.  (In  the  case  of  a  child 
seeking  benefits  under  title  XVI,  we  may 
also  find  that  it  functionally  equals  the 
listings.)  We  may  also  find  in  a  title  II 
claim,  or  an  adult  claim  under  title  XVI. 
that  the  obesity  results  in  a  finding  that 
the  individual  is  disabled  based  on  his 
or  her  residual  functional  capacity 
(RFC),  age,  education,  and  past  work 
experience.  However,  we  will  also 
consider  the  possibility  of  coexisting  or 
related  conditions,  especially  as  the 
level  of  obesity  increases.  We  provide 
an  example  of  when  we  may  find 
obesity  to  medically  equal  a  listing  in 
question  7. 

Sequential  Evaluation:  Step  2,  Severe 
Impairment 

6.  When  Is  Obesity  a  "Severe" 
Impairment? 

As  with  any  other  medical  condition, 
we  will  find  that  obesity  is  a  "severe" 
impairment  when,  alone  or  in 
combination  with  another  medically 


^  As  with  all  impairmenis.  lo  establish  a  finding 
of  disability  based  on  obesity,  in  whole  or  in  part, 
the  statulor\-  duration  requirement  must  be 
satisfied.  See  20  CFR  404  1509  or  416  909.  and  SSK 
82-52.  "Titles  II  and  XVI:  Duration  of  the 
Impairment"  (superseded  in  part  by  SSR  91-7c|- 
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determinable  physical  or  mental 
impairment(s),  it  significantly  limits  an 
individual's  physical  or  mental  ability 
to  do  basic;  work  activities.  (For  children 
applying  for  disability  under  title  XVI. 
we  will  find  that  obesit>  is  a  "severe" 
impairment  when  it  causes  more  than 
minimal  functional  limitations.)  We  will 
also  consider  the  effects  of  any 
symptoms  (such  as  pain  or  fatigue)  that 
could  limit  functioning.  (See  SSR  85- 
28.  "Titles  II  and  XVI:  Medical 
Impairments  That  Are  Not  Severe"  and 
SSR  96-3p,  "Titles  II  and  XVI: 
Considering  Allegations  of  Pain  and 
Other  Symptoms  In  Determining 
Whether  a  Medically  Determinable 
Impairment  Is  Severe.")  Therefore,  we 
will  find  that  an  impairment(s)  is  "not 
severe"  only  if  it  is  a  slight  abnormality 
(or  a  combination  of  slight 
abnormalities)  that  has  no  more  than  a 
minimal  effect  on  the  individual's 
ability  to  do  basic  work  activities  (or.  for 
a  child  applying  under  title  XVI.  if  it 
causes  no  more  than  minimal  functional 
limitations). 

There  is  no  specific  level  of  weight  or 
BMI  that  equates  with  a  "severe"  or  a 
"not  severe"  impairment.  Neither  do 
descriptive  terms  for  levels  of  obesity 
[e.g.,  "severe,"  "extreme,"  or  "morbid" 
obesity)  establish  whether  obesity  is  or 
is  not  a  "severe"  impairment  for 
disability  program  purposes.  Rather,  we 
will  do  an  individualized  assessment  of 
the  impact  of  obesity  on  an  individual's 
functioning  when  deciding  whether  the 
impairment  is  severe. 

Sequential  Evaluation 

Step  3.  The  Listings 

7.  How  Do  We  Evaluate  Obesity  at  Step 
3  of  Sequential  Evaluation,  the  Listings? 

Obesity  may  be  a  factor  in  both 
"meets"  and  "equals"  determinations. 

Because  there  is  no  listing  for  obesity, 
we  will  find  that  an  individual  with 
obesity  "meets"  the  requirements  of  a 
listing  if  he  or  she  has  another 
impairment  that,  by  itself,  meets  the 
requirements  of  a  listing.  We  will  also 
find  that  a  listing  is  met  if  there  is  an 
impairment  that,  in  combination  with 
obesity,  meets  the  requirements  of  a 
listing.  For  example,  obesity  may 
increase  the  severity  of  coexisting  or 
related  impairments  to  the  extent  that 
the  combination  of  impairments  meets 
the  requirements  of  a  listing.  This  is 
especially  true  of  musculoskeletal, 
respiratory,  and  cardiovascular 
impairments.  It  may  also  be  true  for 
other  coexisting  or  related  impairments, 
including  mental  disorders. 

For  example,  when  evaluating 
impairments  under  mental  disorder 
listings  12.05C,  112.05D,  or  112.05F, 


obesity  that  is  "severe,"  as  explained  in 
question  6,  satisfies  the  criteria  in  listing 
12.05C  for  a  physical  impairment 
imposing  an  additional  and  significant 
work-related  limitation  of  function  and 
in  listings  112. 05D  and  112.05F  for  a 
physical  impairment  imposing  an 
additional  and  significant  limitation  of 
function.  We  will  find  the  requirements 
of  listing  12.05  are  met  if  an  individual's 
impairment  satisfies  the  diagnostic 
description  in  the  introductory 
paragraph  of  listing  12.05  and , any  one 
of  the  four  sets  of  criteria  in  the  listing. 
In  the  case  of  an  individual  under  age 
18.  we  will  find  that  the  requirements 
of  listing  112.05  are  met  if  the  child's 
impairment  satisfies  the  diagnostic 
description  in  the  introductory 
paragraph  of  listing  112.05  and  any  one 
of  the  six  sets  of  criteria  in  the  listing. 
(See  sections  12.00A  and  112.00A  of  the 
listings.) 

We  may  also  find  that  obesity,  by 
itself,  is  medically  equivalent  to  a  listed 
impairment  (or,  in  the  case  of  a  child 
applying  under  title  XVI,  also 
functionally  equivalent  to  the  listings). 
For  example,  if  the  obesity  is  of  such  a 
level  that  it  results  in  an  inability  to 
ambulate  effectively,  as  defined  in 
sections  1.00B2b  or  101.00B2b  of  the 
listings,  it  may  substitute  for  the  major 
dysfunction  of  a  joint(s)  due  to  any 
cause  (and  its  associated  criteria),  with 
the  involvement  of  one  major  peripheral 
weight-bearing  joint  in  listings  1.02 A  or 
101. 02 A,  and  we  will  then  make  a 
finding  of  medical  equivalence.  (See 
question  8  for  further  discussion  of 
evaluating  the  functional  effects  of 
obesity,  including  functional 
equivalence  determinations  for  children 
applying  for  benefits  under  title  XVI.) 

We  will  also  find  equivalence  if  an 
individual  has  multiple  impairments, 
including  obesity,  no  one  of  which 
meets  or  equals  the  requirements  of  a 
listing,  but  the  combination  of 
impairments  is  equivalent  in  severity  to 
a  listed  impairment.  For  example, 
obesity  affects  the  cardiovascular  and 
respiratory  systems  because  of  the 
increased  workload  the  additional  body 
mass  places  on  these  systems.  Obesity 
makes  it  harder  for  the  chest  and  lungs 
to  expand.  This  means  that  the 
respiratory  system  must  work  harder  to 
provide  needed  oxygen.  This  in  turn 
makes  the  heart  work  harder  to  pump 
blood  to  carry  oxygen  to  the  body. 
Because  the  body  is  working  harder  at 
rest,  its  ability  to  perform  additional 
work  is  less  than  would  otherwise  be 
expected.  Thus,  we  may  find  that  the 
combination  of  a  pulmonary  or 
cardiovascular  impairment  and  obesity 
has  signs,  symptoms,  and  laboratory 
findings  that  are  of  equal  medical 


significance  to  one  of  the  respiratory  or 
cardiovascular  listings.'* 

However,  we  will  not  make 
assumptions  about  the  severity  or 
functional  effects  of  obesity  combined 
with  other  impairments.  Obesity  in 
combination  with  another  impairment 
may  or  may  not  increase  the  severity  or 
functional  limitations  of  the  other 
impairment.  We  will  evaluate  each  case 
based  on  the  information  in  the  case 
record. 

Sequential  Evaluation 

Steps  4  and  5,  Assessing  Functioning  in 
Adults 

Step  3,  Assessing  Functional 
Equivalence  in  Children 

8.  How  Do  We  Evaluate  Obesity  in 
Assessing  Residual  Functional  Capacity 
in  Adults  and  Functional  Equivalence 
in  Children? 

Obesity  can  cause  limitation  of 
function.  The  functions  likely  to  be 
limited  depend  on  many  factors, 
including  where  the  excess  weight  is 
carried.  An  individual  may  have 
limitations  in  any  of  the  exertional 
functions  such  as  sitting,  standing, 
walking,  lifting,  carrying,  pushing,  and 
pulling.  It  may  also  affect  ability  to  do 
postural  functions,  such  as  climbing, 
balance,  stooping,  and  crouching.  The 
ability  to  manipulate  may  be  affected  by 
the  presence  of  adipose  (fatty)  tissue  in 
the  hands  and  fingers.  The  ability  to 
tolerate  extreme  heat,  humidity,  or 
hazards  may  also  be  affected. 

The  effects  of  obesity  may  not  be 
obvious.  For  example,  some  people  with 
obesity  also  have  sleep  apnea.  This  can 
lead  to  drowsiness  and  lack  of  mental 
clarity  during  the  day.  Obesity  may  also 
affect  an  individual's  social  functioning. 

An  assessment  should  also  be  made  of 
the  effect  obesity  has  upon  the 
individual's  ability  to  perform  routine 
movement  and  necessary  physical 
activity  within  the  work  environment. 
Individuals  with  obesity  may  have 
problems  with  the  ability  to  sustain  a 
function  over  time.  As  explained  in  SSR 
96-8p  ("Titles  II  and  XVI:  Assessing 
Residual  Functional  Capacity  in  Initial 
Claims"),  our  RFC  assessments  must 
consider  an  individual's  maximiun 
remaining  ability  to  do  sustained  work 
activities  in  an  ordinary  work  setting  on 


•*  For  our  regulations  and  rulings  on  the 
consideration  of  medical  or  psychological 
consultant  opinions  in  determining  medical 
equivalence,  see  20  CFR  404.1526(c)  and 
416.926(c),  and  SSR  96-6p,  "Titles  II  and  XVI: 
Consideration  of  Administrative  Findings  of  Fact  by 
State  Agency  Medical  and  Psychological 
Consultants  and  Other  Program  Physicians  and 
Psychologists  at  the  Administrative  Law  |udge  and 
Appeals  Council  Levels  of  Administrative  Review: 
Medical  Equivalence." 


a  regular  and  continuing  basis.  A 
"regular  and  continuing  basis"  means  8 
hours  a  day,  for  5  days  a  week,  or  an 
equivalent  work  schedule.^  In  cases 
involving  obesity,  fatigue  may  affect  the 
individual's  physical  and  mental  ability 
to  sustain  work  activity.  This  may  be 
particularly  true  in  cases  involving 
sleep  apnea. 

The  combined  effects  of  obesity  with 
other  impairments  may  be  greater  than 
might  be  expected  without  obesity.  For 
example,  someone  with  obesity  and 
arthritis  affecting  a  weight-bearing  joint 
may  have  more  pain  and  limitation  than 
might  be  expected  from  the  arthritis 
alone. 

For  a  child  applying  for  benefits 
under  title  XVI,  we  may  evaluate  the 
functional  consequences  of  obesity 
(either  alone  or  in  combination  with 
other  impairments)  to  decide  if  the 
child's  impaiAnent(s)  functionally 
equals  the  listings.  For  example,  the 
functional  limitations  imposed  by 
obesity,  by  itself  or  in  combination  with 
another  impairment(s),  may  establish  an 
extreme  limitation  in  one  domain  of 
functioning  (e.g.,  Moving  about  and 
manipulating  objects)  or  marked 
limitations  in  two  domains  (e.g..  Moving 
about  and  manipulating  objects  and 
Caring  for  yourself). 

As  with  any  other  impairment,  we 
will  explain  how  we  reached  our 
conclusions  on  whether  obesity  caused 
any  physical  or  mental  limitations. 

9.  How  Can  We  Consider  Obesity  in  the 
Assessment  of  RFC  When  SSR  96-8p 
says,  "Age  and  Body  Habitus  Are  Not 
Factors  in  Assessing  RFC"? 

The  SSR  goes  on  to  say  that  "[i]t  is 
incorrect  to  find  that  an  individual  has 
limitations  beyond  those  caused  by  his 
or  her  medically  determinable 
impainnent(s)  and  any  related 
symptoms,  due  to  such  factors  as  age 
and  natural  body  build,  and  the 
activities  the  individual  was 
accustomed  to  doing  in  his  or  her 
previous  work."  (Emphasis  added.)  We 
included  the  italicized  statement  in  the 
SSR  to  distinguish  between  individuals 
who  have  a  medically  determinable 
impairment  of  obesity  and  individuals 
who  do  not.  When  we  identify  obesity 
as  a  medically  determinable  impairment 
(see  question  4,  above),  we  will  consider 
any  functional  limitations  resulting 


5  However,  see  footnote  2  of  SSR  96-«p.  That 
footnote  explains  that  the  ability  to  work  8  hours 
a  day  for  5  days  a  weeks  is  not  always  required  for 
a  finding  at  step  4  of  the  sequential  evaluation 
process  for  adults  when  an  individual  can  do  past 
relevant  work  that  was  part-time  work,  if  that  work 
was  substantial  gainful  activity,  performed  within 
the  applicable  period,  and  lasted  long  enough  for 
the  person  to  learn  to  do  it. 


fi'om  the  obesity  in  the  RFC  assessment, 
in  addition  to  any  limitations  resulting 
from  any  other  physical  or  mental 
impairments  that  we  identify. 

Effect  of  the  Rules  Change:  Claims  in 
Which  Prior  Listings  Apply  and  Do  Not 
Apply 

10.  How  Does  the  Deletion  of  Listing 
9.09  Affect  Claims  Pending  on  October 
25, 1999? 

The  final  rules  that  deleted  the  listing 
became  effective  on  October  25, 1999. 
The  final  rules  deling  listing  9.09 
apply  to  claims  that  were  filed  before 
October  25, 1999,  and  that  were 
awaiting  an  initial  determination  or  that 
were  pending  appeal  at  any  level  of  the 
administrative  review  process  or  that 
had  been  appealed  to  court.  The  change 
affected  the  entire  claim,  including  the 
period  before  October  25, 1999.  This  is 
our  usual  policy  with  respect  to  any 
change  in  our  listings. 

However,  different  rules  apply  to 
individuals  who  were  already  found 
eligible  to  receive  benefits  prior  to 
October  25, 1999.  For  an  explanation  of 
how  we  apply  listing  9.09  in  continuing 
disability  reviews,  see  question  11. 

11.  How  Does  Deletion  of  Listing  9.09 
Affect  Claims  Already  Allowed? 

Deletion  of  listing  9.09  does  not  affect 
the  entitlement  or  eligibility  of 
individuals  receiving  benefits  because 
their  impairment(s)  met  or  equaled  that 
listing.  We  will  not  find  that  their 
disabilities  have  ended  just  because  we 
deleted  hsting  9.09. 

We  must  periodically  review  all 
claims  to  determine  whether  the 
individual's  disability  continues.  When 
we  conduct  a  periodic  continuing 
disability  review  (CDR),  we  will  not  find 
that  an  individual's  disability  has  ended 
based  on  a  change  in  a  listing.  For 
individuals  receiving  disability  benefits 
under  title  II  and  adults  receiving 
pajmients  under  title  XVI,  we  apply  the 
medical  improvement  review  standard 
described  in  20  CFR  404.1594  and 
416.994. 

We  will  first  evaluate  whether  the 
individual's  impairment(s)  has 
medically  improved  and,  if  so,  whether 
any  medical  improvement  is  related  to 
the  ability  to  work.  If  the  individual's 
impairment(s)  has  not  medically 
improved,  we  will  find  that  he  or  she  is 
still  disabled,  unless  we  find  that  an 
exception  to  the  medical  improvement 
standard  applies.  Even  if  the 
impairment(s)  has  medically  improved, 
we  will  find  that  the  improvement  is  not 
related  to  the  ability  to  work  if  the 
impairment(s)  continues  to  meet  or 
equal  the  same  listing  section  used  to 


make  our  most  recent  favorable 
decision.  This  is  true  even  if  we  have 
since  deleted  the  listing  section  that  we 
used  to  make  the  most  recent  favorable 
decision.  See  20  CFTl  404.1594(c)(3)(i) 
and  416.994{b)(2)(iv)(A).  We  apply  a 
similar  provision  when  we  do  CDRs  for 
individuals  who  have  not  attained  age 
18  and  who  are  eligible  for  title  XVI 
benefits  based  on  disability  (20  CFR 
416.994a(b)(2)). 

Even  if  the  individual's  impairment(s) 
has  medically  improved  and  no  longer 
meets  or  equals  prior  listing  9.09,  we 
must  still  determine  whether  he  or  she 
is  currently  disabled,  considering  all  of 
the  impairments. 

12.  What  Amount  of  Weight  Loss  Would 
Represent  "Medical  Improvement"? 

Because  an  individual's  weight  may 
fluctuate  over  time  and  minor  weight 
changes  are  of  little  significance  to  an 
individual's  ability  to  function,  it  is  not 
appropriate  to  conclude  that  an 
individual  with  obesity  has  medically 
improved  because  of  a  minor  weight 
loss.  A  loss  of  less  than  10  percent  of 
initial  body  weight  is  too  minor  to  result 
in  a  finding  that  there  has  been  medical 
improvement  in  the  obesity.  However, 
we  will  consider  that  obesity  has 
medically  improved  if  an  individual 
maintains  a  consistent  loss  of  at  least  1 0 
percent  of  body  weight  for  at  least  1 2 
months.  We  will  not  count  minor,  short- 
term  changes  in  weight  when  we  decide 
whether  an  individual  has  maintained 
the  loss  consistently. 

If  there  is  a  coexisting  or  related 
condition(s)  and  the  obesity  has  not 
improved,  we  will  still  consider 
whether  the  coexisting  or  related 
condition(s)  has  medically  improved. 

If  we  find  that  there  has  been  medical 
improvement  in  obesity  or  in  any 
coexisting  or  related  condition(s),  we 
must  also  decide  whether  the  medical 
improvement  is  related  to  the  ability  to 
work.  If  necessary,  we  will  also  decide 
whether  any  exceptions  to  the  medical 
improvement  review  standard  apply 
and,  if  appropriate,  whether  the 
individual  is  currently  disabled. 

13.  What  Are  the  Goals  and  Methods  of 
Treatment  for  Obesity? 

Obesity  is  a  disease  that  requires 
uvatment,  although  in  most  people  the 
effect  of  treatment  is  limited.  However, 
if  untreated,  it  tends  to  progress. 

A  common  misconception  is  that  the 
goal  of  treatment  is  to  reduce  weight  to 
a  "normal"  level.  Actually,  the  goal  of 
realistic  medical  treatment  for  obesity  is 
only  to  reduce  weight  by  a  reasonable 
amount  that  will  improve  health  and 
quality  of  life.  People  with  extreme 
obesity,  even  with  treatment,  will 
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generally  continue  to  have  obesity. 
Despite  short-term  progress,  most 
treatments  for  obesity  do  not  have  a 
high  success  rate. 

Recommended  treatment  for  obesity 
depends  upon  the  level  of  obesity.  At 
levels  I  and  II  (BMI  30.0-39.9). 
treatment  usually  consists  of  behavior 
modification  (diet  and  exercise)  with 
the  option  of  medication,  usually  either 
in  the  form  of  a  fat-blocking  drug  or  an 
appetite  suppressant.  Some  people  do 
not  respond  to  medication,  while  others 
experience  negative  side  effects.  (In 
making  our  decision,  we  will  also 
consider  any  side  effects  of  medication 
the  individual  experiences.)  Individuals 
with  coexisting  or  related  conditions 
may  not  be  able  to  take  medication 
because  of  its  effects  on  their  other 
conditions. 

Generally,  physicians  recommend 
surgery  when  obesity  has  reached  level 
ni  (BMI  40  or  greater).  However,  surgery 
may  also  be  an  option  at  level  II  (BMI 
35-39.9)  if  there  is  a  serious  coexisting 
or  related  condition.  Obesity  surgery 
modifies  the  stomach,  the  intestines,  or 
both  in  order  to  reduce  the  amount  of 
food  that  the  individual  can  eat  at  one 
meal  or  the  time  food  is  available  for 
digestion  and  absorption.  Surgery  is 
generally  a  last  resort  with  individuals 
for  whom  other  forms  of  treatment  have 
failed.  Some  individuals  also  experience 
significant  negative  side  effects  from 
surgery  (e.g.,  "dimiping  syndrome" — 
that  is,  rapid  emptying  of  the  stomach's 
contents  marked  by  various  signs  and 
symptoms). 

Obesity  is  a  life-long  disease.  Even 
when  treatment  has  been  successful, 
individuals  with  obesity  generally  need 
to  stay  in  treatment  or  they  will  gain 
weight  again,  just  as  individuals  with 
other  impairments  may  need  to  stay  in 
treatment.  Individuals  who  have  had 
surgery  should  receive  continuing 
follow-up  care  because  of  health  risks 
related  to  the  surgery.  As  with  other 
chronic  disorders,  effective  treatment  of 
obesity  requires  regular  medical  follow- 
up. 

14.  How  Do  We  Evaluate  Failure  To 
Follow  Prescribed  Treatment  in  Obesity 
Cases? 

Before  failure  to  follow  prescribed 
treatment  for  obesity  can  become  an 
issue  in  a  case,  we  must  first  find  that 
the  individual  is  disabled  because  of 
obesity  or  a  combination  of  obesity  and 
another  impairment(s).  Our  regulations 
at  20  CFR  404.1530  and  416.930  provide 
that,  in  order  to  get  benefits,  an 
individual  must  follow  treatment 
prescribed  by  his  or  her  physician  if  the 
treatment  can  restore  the  ability  to  work, 
unless  the  individual  has  an  acceptable 


reason  for  failing  to  follow  the 
prescribed  treatment.  We  will  rarely  use 
"failure  to  follow  prescribed  treatment" 
for  obesity  to  deny  or  cease  benefits. 

SSR  82-59,  "Titles  II  and  XVI:  Failure 
To  Follow  Prescribed  Treatment," 
explains  that  we  will  find  failure  to 
follow  prescribed  treatment  only  when 
all  of  the  following  conditions  exist: 

•  The  individual  has  an 
impainnent(s)  that  meets  the  definition 
of  disability,  including  the  duration 
requirement,  and 

•  A  treating  source  has  prescribed 
treatment  that  is  clearly  expected  to 
restore  the  ability  to  engage  in 
substantial  gainful  activity,  and 

•  The  evidence  shows  that  the 
individual  has  failed  to  follow 
prescribed  treatment  without  a  good 
reason. 

If  an  individual  who  is  disabled 
because  of  obesity  (alone  or  in 
combination  with  another 
impairment(s))  does  not  have  a  treating 
source  who  has  prescribed  treatment  for 
the  obesity,  there  is  no  issue  of  failure 
to  follow  prescribed  treatment. 

The  treatment  must  be  prescribed  by 
a  treating  source,  as  defined  in  our 
regulations  at  20  CFR  404.1502  and 
416.902,  not  simply  recommended.  A 
treating  source's  statement  that  an 
individual  "should"  lose  weight  or  has 
"been  advised"  to  get  more  exercise  is 
not  prescribed  treatment. 

When  a  treating  source  has  prescribed 
treatment  for  obesity,  the  treatment 
must  clearly  be  expected  to  improve  the 
impairment  to  the  extent  that  the  person 
will  not  be  disabled.  As  noted  in 
question  13,  the  goals  of  treatment  for 
obesity  are  generally  modest,  and 
treatment  is  often  ineffective.  Therefore, 
we  will  not  find  failure  to  follow 
prescribed  treatment  unless  there  is 
clear  evidence  that  treatment  would  be 
successful.  The  obesity  must  be 
expected  to  improve  to  the  point  at 
which  the  individual  would  not  meet 
our  definition  of  disability,  considering 
not  only  the  obesity,  but  any  other 
impairment(s). 

Finally,  even  if  we  find  that  a  treating 
source  has  prescribed  treatment  for 
obesity,  that  the  treatment  is  clearly 
expected  to  restore  the  ability  to  engage 
in  SGA,  and  that  the  individual  is  not 
following  the  prescribed  treatment,  we 
must  still  consider  whether  the 
individual  has  a  good  reason  for  doing 
so.  In  making  this  finding,  we  will 
follow  the  guidance  in  our  regulations 
and  SSR  82-59.  which  provide  that 
acceptable  justifications  for  failing  to 
follow  prescribed  treatment  include,  but 
are  not  limited  to,  the  following: 


•  The  specific  medical  treatment  is 
contrary  to  the  teaching  and  tenets  of 
the  individual's  religion. 

•  The  individual  is  imable  to  afford 
prescribed  treatment  that  he  or  she  is 
willing  to  accept,  but  for  which  free 
nnmmiinity  resources  are  unavailable. 

•  The  treatment  carries  a  high  degree 
of  risk  because  of  the  enormity  or 
unusual  nature  of  the  procedure. 

In  this  regard,  most  health  insurance 
plans  and  Medicare  do  not  defray  the 
expense  of  treatment  for  obesity.  Thus, 
an  individual  who  might  benefit  from 
behavioral  or  drug  therapy  might  not  be 
able  to  afford  it.  Also,  because  not 
enough  is  known  about  the  long-term 
effects  of  medications  used  to  treat 
obesity,  some  people  may  be  reluctant 
to  use  them  due  to  the  potential  risk. 

Because  of  the  risks  and^otential  side 
effects  of  surgery  for  obesity,  we  will  not 
find  that  an  individual  has  failed  to 
follow  prescribed  treatment  for  obesity 
when  the  prescribed  treatment  is 
surgery. 

EFFECTIVE  DATE:  This  Ruling  is  effective 
upon  publication  in  the  Federal 
Register. 

Cross-References:  SSR  82-52,  "Titles 
II  and  XVI:  Dxiration  of  the 
Impairment;"  SSR  82-59,  "Titles  11  and 
XVI:  Failure  To  Follow  Prescribed 
Treatment;"  SSR  85-28,  "Titles  II  and 
XVI:  Medical  Impairments  That  Are  Not 
Severe;"  SSR  96-3p,  "Titles  II  and  XVI: 
Considering  Allegations  of  Pain  and 
Other  Symptoms  In  Determining 
Whether  a  Medically  Determinable 
Impairment  Is  Severe;"  SSR  96-€p, 
"Titles  n  and  XVI:  Consideration  of 
Administrative  Findings  of  Fact  by  State 
Agency  Medical  and  Psychological 
Consultants  and  Other  Program 
Physicians  and  Psychologists  at  the 
Administrative  Law  Judge  and  Appeals 
Council  Levels  of  Administrative 
Review;  Medical  Equivalence;"  SSR  96- 
8p,  "Titles  II  and  XVI:  Assessing 
Residual  Functional  Capacity  in  Initial 
Claims;"  and  Program  Operations 
Manual  System  sections  DI  23010.005 
ff.,  DI  24510.006,  DI  24570.001,  DI 
34001.010,  DI  34001.014,  and  DI 
34001.016. 

[FR  Doc.  02-23148  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  STATE 

Bureau  of  Nonprollferation 
[Public  Notice  4120] 

Imposttlon  of  Lethal  Military 
Equipment  SancUona  Againat  the 
Government  of  Ruaaia  and  Waiver  of 
Theae  Sanctiona  and  Impoaltlon  of 
Diacretionary  Meaaurae  Againat  Three 
Ruaaian  Entltiea 

agency:  Department  of  State. 
ACTION:  Notice. 

summary:  The  United  States 
Government  has  determined  that  the 
Government  of  Russia  transferred  lethal 
military  equipment  to  countries 
determined  by  the  Secretary  of  State  to 
be  state  sponsors  of  terrorism.  The 
United  States  Government  determined 
that,  despite  the  transfers,  furnishing 
assistance  to  the  Government  of  Russia, 
(excluding  the  three  entities  responsible 
for  the  transfer  should  they  be  otherwise 
eligible  for  assistance)  is  important  to 
the  national  interest  of  the  United 
States.  Further,  it  is  the  policy  of  the 
United  States  Government  to  deny  all 
U.S.  Government  assistance,  contracts, 
and  defense-related  licenses  to  these 
entities. 

EFFECTIVE  DATE:  August  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  On 
general  issues:  Ron  Parson,  Office  of 
Export  Controls  and  Conventional  Arms 
Nonprollferation  Policy,  Bureau  of 
Nonprollferation,  Department  of  State, 
(202-647-0397). 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  provisions  of  Section  620H  of  the 
Foreign  Assistance  Act  (FAA)  of  1961 , 
as  amended  (22  U.S.C.  2378)  and 
Section  544  of  the  Foreign  Operations, 
Export  Financing,  and  Related  Programs 
Appropriations  Act,  Fiscal  Year  2002 
(Pub.  L.  107-115),  and  Executive  Order 
12163,  as  amendeid,  on  August  2,  2002, 
the  United  States  Government 
determined  that  the  Government  of 
Russia  provided  lethal  military 
equipment  to  countries  determined  by 
the  Secretary  of  State  to  be  state 
sponsors  of  terrorism.  Also  on  August  2, 
2002  and  piirsuant  to  the 
aforementioned  provisions  of  law,  the 
United  States  Government  determined 
that  furnishing  assistance  restricted  by 
these  provisions  to  the  Russian 
Government,  with  the  exceptions  that 
follow,  is  important  to  the  national 
interests  of  the  United  States.  As  a 
matter  of  policy.  United  States 
Government  assistance  to  the  following 
three  entities,  to  the  extent  they  are 
otherwise  eligible,  United  States 
Government  procurement  contracts, 


new  licenses  and  other  approvals  for 
exports  of  defense  articles  and  services 
to,  and,  where  appropriate,  imports  of 
defense  articles  and  services  from,  the 
entities,  are  prohibited.  Exceptions  to 
these  restrictions  may  be  considered  on 
a  case  by  case  basis  where  the 
Department  of  State  determines  that 
United  States  Government  interests 
would  be  best  served  by  such  an 
exception. 

Tula  Design  Biu«au  of  Instrument 

Building  (Tula  KBP); 
The  State  Scientific  Production 

Enterprise  Bazalt  (Bazalt); 
Rostov  Airfi-ame  Plant  168  (Rostvertol). 

These  measures  shall  be  implemented 
by  the  responsible  departments  and 
agencies  of  the  United  States 
Government  and  will  remain  in  place 
for  one  year. 

Dated:  September  6.  2002. 
Susan  Burk, 

Acting  Assistant  Secretary  of  State  for 
Nonproliferation,  Department  of  State. 
[FR  Doc.  02-23240  Filed  9-11-02;  8:45  am] 

BILLING  CODE  4710-27-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communicationa  Syatem  (NEXCOM) 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  RTCA  Special 
Committee  198  meeting. 

SUMMARY:  The  FAA  is  issuing  this  notice 
to  advise  the  public  of  a  meeting  of 
RTCA  Special  Committee  198:  Next- 
Generation  Air/Ground 
Communications  System  (NEXCOM). 
DATES:  The  meeting  will  be  held  on 
October  8-10,  2002,  starting  at  9  a.m. 
ADDRESSES:  The  meeting  will  be  held  at 
RTCA,  1828  L  Street,  NW.,  Suite  805, 
Washington,  DC  20036. 
FOR  FURTHER  INFORMATION  CONTACT: 
RTCA  Secretariat,  1828  L  Street,  NW., 
Suite  805,  Washington,  DC  20036; 
telephone  (202)  833-9339;  fax  (202) 
833-9434;  Web  site  http://www.rtca.org. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  10(a)(2)  of  the  Federal 
Advisory  Conunittee  Act  (Pub.  L.  92- 
463,  5  U.S.C,  appendix  2],  notice  is 
hereby  given  for  a  Special  Committee 
198  meeting.  The  agenda  will  include: 

•  October  8: 
•  Opening  Plenary  Session  (Welcome 
and  Introductory  Remarks,  Review 
Agenda  and  Minutes  of  Previous 


Meeting) 

•  Status  of  Working  Group  4,  VHF 
Data  Link  (VDL)-3  Implementation 

•  Status  of  Working  Group  5 , 
Operational  Safety  Analysis. 
System  Performance  Requirements 
(OHA/SPR),  for  NEXCOM  VDL-3 

•  Status  of  Working  Group  6. 
Interoperability  of  NEXCOM 

•  Resolve  Final  Review  and 
Comments  (FRAC)  on  draft  WG-5 
document  DO-XXX.  OHA/SPR  for 
NEXCOM  VDI^3  for  plenary 
approval 

•  October  9: 

•  Continue  resolution  of  FRAC 
comments  on  draft  WG-5  document 
DO-XXX,  OHA/SPR  for  NEXCOM 
VDL-3,  for  plenary  approval 

•  October  10: 

•  WG-4,  NEXCOM  Transition 

•  WG-6,  Interoperability  of  NEXCOM 
VDL  Mode  3 

Attendance  is  open  to  the  interested 
public  but  limited  to  space  availability. 
With  the  approval  of  the  chairmen, 
members  of  the  public  may  present  oral 
statements  at  the  meeting.  Persons 
wishing  to  present  statements  or  obtain 
information  should  contact  the  person 
listed  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section.  Members  of  the  public 
may  present  a  written  statement  to  the 
committee  at  any  time. 

Issued  in  Washington,  DC,  on  September  4, 
2002. 

Janice  L.  Peters, 

FAA  Special  Assistant,  RTCA  Advisory 
Committee. 
[FR  Doc.  02-23116  Filed  9-11-02;  8:45  am) 

BILLING  CODE  4ai»-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Admlniatration 

Notice  of  Intent  To  Rule  on  Application 
To  Impoae  and  Uae  ttie  Revenue  From 
a  Paaaenger  Fadllty  Charge  (PFC)  at 
Savannah  International  Airport, 
Savannah,  GA 

agency:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  intent  to  rule  on 
application. 

SUMMARY:  This  correction  revises 
information  from  the  previously 
published  notice. 

In  notice  02-22122  appearing  on  page 
55912  in  the  issue  of  Friday,  August  30, 
2002,  under  SUPPLEMENTARY 
INFORMATION,  in  the  second  column,  in 
the  17th,  18th.  and  19th  lines,  should 
replace,  "Date  120  Days  Past  Receipt 
Application  or  Supplement,"  with, 
"October  10,  2002." 
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FOR  FURTHER  INFORMATION  CONTACT: 
Philip  Cannon,  Program  Manager, 
Atlanta  Airports  District  Office,  1701 
Columbia  Avenue.  Suite  2-260.  College 
Park.  Georgia  30337-2747,  404-305- 
7152.  I 

Scott  L.  Seritt, 

Manager,  Atlanta  Airports  District  Office. 
Southern  Region. 

[FR  Doc.  02-23117  Filed  9-11-02;  8:45  am) 
BNJJNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34248] 

Dallas,  Garland  &  Northeastern 
Railroad,  Inc.— Trackage  RIgtits 
Exemption— Dallas  Area  Rapid  TransH 

Dallas.  Garland  &  Northeastern 
Railroad.  Inc.  (DGNO).  has  agreed  to  • 
acquire  by  assignment  from  Union 
Pacific  Railroad  Company  exclusive 
trackage  rights  over  Dallas  Area  Rapid 
Transit's  (DART)  Elam  Branch  line 
between  approximately  milepost  308.80 
near  Elam.  TX.  and  approximately 
milepost  314.84  near  Briggs.  TX.  a  total 
distance  of  approximately  6.04  miles.' 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  after  August 
30,  2002,  the  effective  date  of  the 
exemption  (7  days  after  the  exemption 
was  filed). 

The  purpose  of  the  trackage  rights  is 
to  enable  DGNO  to  provide  freight  rail 
service  on  DART's  rail  line. 

As  a  condition  to  this  exemption,  any 
employees  affected  by  the  trackage 
rights  will  be  protected  by  the 
conditions  imposed  in  Norfolk  and 
Western  Ry.  Co.— Trackage  Rights— BN. 
354  I.C.C.  605  (1978).  as  modified  in 
Mendocino  Coast  Ry.,  Inc. — Lease  and 
Operate,  360  I.C.C.  653  (1980). 

This  notice  is  filed  under  49  CFR 
1180.2(d)(7).  If  it  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34248,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW..  Washington.  DC  20423- 
0001.  In  addition,  one  copy  of  each 


'  An  unredacted  version  of  the  Trackage  Riglits 
Agreement,  as  required  by  49  CFR  1180.6(a)(7)(ii). 
was  concurrently  filed  under  seal  along  with  the 
motion  for  a  protective  order.  That  motion  was 
granted  and  a  protective  order  was  issued  in  a 
decision  served  on  September  5.  2002. 


pleading  must  be  served  on  Gary 
Laakso.  Vice  President  Regulatory 
Counsel.  5300  Broken  Soimd  Blvd., 
NW..  2nd  Floor.  Boca  Raton,  FL  44487. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
"www.stb.dot.gov." 

Decided:  September  5.  2002. 

By  the  Board,  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-23093  Filed  9-11-02;  8:45  am] 

BILUNG  COOE  4915-00-P 


DEPARTMENT  OF  THE  TREASURY 

Customs  Service 

Fees  for  Customs  Services  at  User  Fee 
Airports 

AGENCY:  Customs  Service.  Treasury. 
ACTION:  General  notice. 

SUMMARY:  This  docimient  advises  the 
public  of  an  increase  in  the  fees  charged 
user  fee  airports  by  Customs  for 
providing  Customs  services  at  these 
designated  facilities.  These  fees  are 
based  on  actual  costs  incurred  by 
Customs  in  purchasing  equipment  and 
providing  training  and  one  Customs 
inspector  on  a  full-time  basis,  and,  thus, 
merely  represent  reimbursement  to 
Customs  for  services  rendered.  The  fees 
to  be  increased  are  the  initial  fee 
charged  for  a  user  fee  airport's  first  year 
after  it  signs  a  Memorandum  of 
Agreement  with  Customs  to  become  a 
user  fee  airport,  and  the  aimual  fee 
thereafter  charged  user  fee  airports. 
EFFECTIVE  DATE:  The  new  fees  will  be 
effective  October  1.  2002.  and  will  be 
reflected  in  quarterly,  user  fee  airport 
billings  issued  on  or  after  that  date. 
FOR  FURTHER  INFORMATION  CONTACT: 
Cynthia  Sargent.  Budget  Division,  Office 
of  Finance (202)  927-0609. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  236  of  the  Trade  and  Tariff 
Act  of  1984  (Pub.  L.  98-573.  98  Stat. 
2992)  (codified  at  19  U.S.C.  58b),  as 
amended,  authorizes  the  Secretary  of 
the  Treasury  to  make  Customs  services 
available  at  certain  specified  airports 
and  at  any  other  airport,  seaport,  or 
other  facility  designated  by  the 
Secretary  pursuant  to  specified  criteria, 
and  to  charge  a  fee  for  providing  such 
services.  (The  list  of  user  fee  airports  is 
found  at  §  122.15  of  the  Customs 
Regulations  (19  CFR  122.15).)  The  fee 
that  is  charged  is  in  an  amount  equal  to 
the  expenses  incurred  by  the  Secretary 


in  providing  Customs  services  at  the  • 
designated  facility,  which  includes 
purchasing  equipment  and  providing 
training  and  inspectional  services,  i.e., 
the  salary  and  expenses  of  individuals 
employed  by  the  Secretary  to  provide 
the  Customs  services.  The  fees  being 
raised  are  the  initial  fee  charged  a  user 
fee  airport  after  it  signs  a  Memorandum 
of  Agreement  with  Customs  so  that  it 
can  begin  operations  (currently  set  at 
$118,000),  and  the  aimual  fee 
subsequently  charged  so  that  user  fee 
airports  can  continue  to  offer  Customs 
services  at  their  facilities  (currently  set 
at  $88,500).  The  notice  annoimcing  the 
current  user  fee  rates  was  published  in 
the  Federal  Register  (66  FR  48739)  on 
September  21,  2001.  The  user  fees 
charged  a  user  fee  airport  are  typically 
set  forth  in  a  Memorandiun  of 
Agreement  between  the  user  fee  facility 
and  Customs.  While  the  amoimt  of  these 
fees  are  agreed  to  be  at  flat  rates,  they 
are  periodically  adjustable,  as  costs  and 
circiunstances  change. 

Adjustment  of  User  Fee  Airport  Fees 

Customs  has  determined  that,  in  order 
for  the  user  fee  to  fully  reimburse 
Customs  for  expenses  incurred  in 
providing  requested  services,  the  initial 
fee  must  be  increased  from  $118,000  to 
$129,125,  and  the  recvuring  annual  fee 
subsequently  charged  must  be  increased 
from  $88,500  to  $115,400.  Since 
inception,  Headquarters  has 
administered  the  program  through  the 
assignment  of  resources  on  a  part  time 
basis.  The  Headquarters'  costs  have 
been  included  in  the  fees.  The  program 
has  experienced  significant  growth  and, 
consequently,  related  costs  for 
providing  Headquarters'  administrative 
services  have  increased  to  a  level 
necessary  for  Customs  to  dedicate  a 
permanent  resource  at  Headquarters  to 
manage  and  administer  the  program  on 
a  full  time  basis.  The  added  resoiux:e 
will  enable  Customs  to  more  adequately 
and  efficiently  manage  the  program.  The 
increase  in  the  recurring  annual  fee 
covers  the  increased  costs.  The  new  fees 
will  be  effective  October  1,  2002,  and 
will  be  reflected  in  quarterly,  user  fee 
airport  billings  issued  on  or  after  that 
date. 

Dated:  September  6,  2002. 
Carol  A.  Dunham, 

Acting  Assistant  Commissioner,  Office  of 

Finance. 

[FR  Doc.  02-23232  Filed  9-11-02;  8:45  am] 

BILUNG  CODE  4820-02-P 
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DEPARTIMENT  OF  VETERANS 
AFFAIRS 

Voluntary  Service  National  Advisory 
Commlttae;  Notics  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)  gives  notice  under  Public  Law  92- 
463  (Federal  Advisory  Committee  Act) 
that  the  annual  meeting  of  the  VA 
Voluntary  Service  (VAVS)  National 
Advisory 'Committee  (NAC)  will  be  held 
at  the  Radisson  Hotel,  City  Center,  31 
West  Ohio  Street,  Indianapolis,  Indiana, 
on  Monday,  October  14,  2002,  from  8 
a.m.  imtil  4  p.m.,  and  on  Tuesday, 
October  15,  2002,  from  8  a.m.  imtil  12 
noon. 

The  NAC  consists  of  sixty  national 
organizations  and  advises  the  Under 
Secretary  for  Health  and  other  senior 
VA  officials  on  how  to  coordinate  and 
promote  volxmteer  activities  within  VA 
facilities.  The  Executive  Committee 
consists  of  nineteen  representatives 
from  the  NAC  member  organizations 
and  acts  as  Ihe  NAC  governing  body  in 
the  interim  period  between  NAC  annual 
meetings. 

On  October  14,  the  business  topics 
include:  An  update  on  Veterans  Health 
Administration  and  the  VAVS 
program's  progress  since  the  2001  NAC 
annual  meeting;  Parke  Board  update; 
review  of  the  2001  aimual  meeting 
evaluations;  and  plans  for  the  57th  NAC 
annual  meeting.  On  October  15,  the 
business  topics  include:  2005  NAC 
annual  meeting  planning;  membership 
report;  review  recommendations 
approved  at  the  2001  NAC  annual 
meeting;  subcommittee  reports; 
Standard  Operating  Procedure 
Revisions;  new  business  and  Executive 
Committee  appointments. 

The  meeting  is  open  to  the  public. 
Individuals  interested  in  attending  are 
encouraged  to  contact:  Ms.  Laura  Balun, 
Administrative  Officer,  Voluntary . 
Service  Office  (10C2),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW:,  Washington,  DC  20420,  at  (202) 
273-8392. 

Dated:  September  5.  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-23197  Filed  9-11-02;  8:45  am] 

BILUNG  COOE  832(M)1-M 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Advisory  Committee  on  Women 
Veterans,  Notice  of  Meeting 

The  Department  of  Veterans  Affairs 
(VA)- gives  notice  imder  Public  Law  92- 


463  (Federal  Advisory  Committee  Act) 
that  the  Advisory  Committee  on  Women 
Veterans  will  conduct  site  visits  to  the 
James  A.  Haley  Veterans  Hospital. 
13000  Bruce  B.  Downs  Boulevard, 
Tampa,  FL  33612,  and  several  other  VA 
facilities  in  the  area.  The  site  visits  will 
be  held  on  September  23-27,  2002.  from 
8  a.m.  until  4  p.m.  each  day. 

The  purpose  of  the  Committee  is  to 
advise  the  Secretary  of  Veterans  Affairs 
regarding  the  needs  of  women  veterans 
with  respect  to  healthcare, 
rehabilitation,  compensation,  outreach, 
and  other  programs  and  activities 
administered  by  the  VA  designed  to 
meet  such  needs.  The  Committee  will 
make  recommendations  to  the  Secretary 
regarding  such  activities. 

The  five  day  series  of  visits  will 
feature  the  following  presentations, 
briefings  and  toiu-s. 

Monday.  9/23 

•  Richard  Silver.  Director,  James  A. 
Haley  Veterans  Hospital,  Welcoming 
Remarks,  Introduction  of  Key 
Leadership  Group 

•  El  wood  Headley,  MD,  Director. 
Veterans  Integrated  Service  Network 
(VISN)  8,  Welcoming  Remarks  and 
Overview  of  VISN  8 

•  Toni  Lawrie,  RN,  MPA.  VISN  8  Lead 
Women  Veterans  Program  Manager, 
Review  of  VISN  8  Women  Veterans 
Workgroup  Activities,  Presentations 
by  Women  Veterans  Program 
Managers  (WVPM),  VISN  8,  Donald 
Freybui^er,  Chief  Prosthetics.  VISN  8. 
Overview  of  the  Prosthetics  Program, 
Medical  Center  Tour  (Conducted  in 
two  groups) 

Tuesday,  9/24 

•  Drs.  Washko  and  McGinn,  Mss. 
Sorrick.  Keyes  and  Mikelonis, 
Primary  Care  Providers  in  Women's 
Clinic 

•  Robert  McCammon,  MD.  Chief. 
Gynecology.  Aim  Schrecengost. 
ARNP.  Overview  of  the  Gynecological 
Services  at  Tampa:  Opportunities  for 
Improvement  and  Future  Needs 

•  haez  Joseph.  Ph.D..  ARNP.  and  Staff. 
Nursing  Home  Care  Unit  (NHCU)/ 
Geriatric  Clinic 

•  Steven  Scott.  MD,  Chief  Rehab 
Medicine.  Laureen  Dolorsco  ACOS, 
Rehabilitation  and  Mental  Health, 
Brenda  Kelley,  R.N..  and  others  (To 
Be  Annoimced).  Introduction  and 
Tour:  New  Spinal  Cord  Injury  Unit 
(SCI) 

•  Drs.  Catalano,  Poreda.  and  Jenkins. 
Women's  Center  Mental  Health 
Program 

•  Patricia  Ordorica.  MD,  Chief  Mental 
Health  &  Behavioral  Science,  Arthur 
Rosenblatt,  Ph.D.,  MST  Coordinator. 


Glenn  Smith,  Ph.D.,  and  Martha 
Brown,  MD,  Overview  of  the  Mental 
Health  Programs — Strengths  and 
Weaknesses,  Alcohol  and  Substance 
Abuse.  Sexual  Trauma.  Post 
Traumatic  Stress  Disorder 

•  Patricia  Ordorica,  Arthur  Rosenblatt, 
Wendy  Hellickson,  Carol  Griffiths, 
Overview  of  the  Homeless  Program 
and  Home  Grant  Per  Diem  Program 

Wednesday.  9/25 

St.  Petersburg  VA  Medical  Center  Bay 
Pines.  Marr  Conference  Room, 
10000  Bay  Pines  Blvd.,  Bay  Pines, 
FL  33744 

•  Tour  of  the  4B  Women's  Clinic 

•  Introductions  and  discussion  with 
Key  Leadership/Management,  Susan 
Angell  Silva,  Associate  Director, 
Pramod  K.  Mohanty,  MD,  Chief  of 
Staff.  Joy  Easterly.  ACOS/Nursing  and 
Patient  Care  Services.  Dominique 
Thuriere,  MD.  ACOS  for  Mental 
Health,  Larry  Atkinson,  ACOS  for 
Primary  Care,  Carol  O'Brien,  Ph.D., 
Director.  Sexual  Trauma  Services 

•  frene  Trowell-Harris,  Director,  Center 
for  Women  Veterans,  Overview  of  the 
Center  for  Women  Veterans  and  the 
Women  Veterans  Health  Program 
Mission  and  Goals 

•  Maria  Crane  Psy.D.,  Team  Leader, 
Katherine  McKay,  Ph.D.,  MST 
Counselor,  Overview  of  the  St. 
Petersburg  Veterans  Center 

•  Drs.  O'Brien.  Garrison.  Connelly  and 
Mss.  Chaffin.  LCSW.  Desmarais,  RN, 
Parker.  RT.  Harter-McBride,  Program 
Assistant,  Overview  of  Sexual  Trauma 
Treatment  Program 

•  Mr.  Billy  Miuphy,  Director  Florida 
National  Cemeteries,  Ms.  Gloria 
Crandell,  Tour  Bay  Pines  National 
Cemetery,  10,000  Bay  Pines  Blvd., 
Bay  Pines.  FL  33744 

•  William  D.  Stinger,  Director,  VA 
Regional  Office,  Lori  Cowen,  WVC,  St. 
Petersburg  VA  Regional  Office,  9500 
Bay  Pines  Blvd.,  Bay  Pines,  FL  33744 

•  Larry  Ashlock,  Director.  Readjustment 
Counseling,  Region  3A 

Thursday.  9/26 

South  St.  Petersburg  Community-based 
Outpatient  Clinic.  3420  8th  Avenue 
S..  St.  Petersburg,  FL  33711 

•  Gloria  Cafeo,  Community-based 
Outpatient  Clinic 

•  Pat  Neal  and  Staff.  Tour  St.  Petersburg 
Veterans  Center 

•  Dawn  Johnson,  Manager,  Tour  Fisher 
House 

•  Drs.  Keller,  Narasimaiah,  Stolar. 
Shriner,  Hemadeh,  Mss.  Hill,  ARNP. 
Headley,  RN,  Huggins,  LCSW. 
Armatrage,  R.Ph..  Integration  of 
Physical  and  Behavioral  Care  Services 
for  Women,  4A  Conference  Room 
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•  Laverne  Feaster.  MSW  Domiciliarv' 
Chief,  and  Staff.  Tour  Domiciliar>'; 
Discussion  on  the  Homeless  Program, 
Substance  Abuse  Treatment  Program, 
Stress  Treatment  Program,  and  Sexual 
Trauma 

•  Dr.  Dominique  Thuriere,  Tour 
Inpatient  Psychiatry 

Friday,  9/27 

James  A.  Haley  VA  Medical  Center 


•  Open  Forum  with  Women  Veterans 
Community  in  the  James  A.  Haley 
Veterans  Hospital  Auditorium 

•  Exit  Interview  with  Key  Leadership, 
Individuals  from  Tampa  cuid  Bay 
Pines  VA  Medical  Centers 

All  sessions  will  be  open  to  the 
public.  Those  who  plan  to  attend  should 
contact  Ms.  Maryanne  Carson  at  the 
Department  of  Veterans  Affairs,  Center 


for  Women  Veterans,  810  Vermont 
Avenue,  NW.,  Washington,  DC  20420,  at 
(202)  273-6193. 

Dated:  September  5,  2002. 

By  Direction  of  the  Secretary. 
Nora  E.  Egan, 

Committee  Management  Officer. 
[FR  Doc.  02-23196  Filed  9-11-02;  8:45  am] 
BILUNG  CODE  8320-01-M 
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elsewhere  in  the  issue. 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46425;  File  No.  SR  -NYSE- 
2002-24] 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  New  York 
Stock  Exchange,  Inc.  To  Adopt 
Amendments  to  Exchange  Rule  342 
("Offices — ^Approval,  Supervision  and 
Control") 

August  28,  2002. 
'Correction 

hi  notice  document  02-22605 
beginning  on  page  56863  in  the  issue  of 


Thursday,  September  5.  2002  make  the 
following  correction: 

On  page  56863,  in  the  second  column. 
in  the  subject  heading,  in  the  seventh 
line,  the  date  should  appear  as  set  forth 
above. 

(FR  Doc,  C2-22605  Filed  9-11-02;  8:4,i  am) 
BILUNG  CODC  1505-01-0 


57872 


Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002  /  Proposed  Rules 


Thursday, 
September  12,  2002 


Part  n 


Environmental 
Protection  Agency 


40  CFR  Part  451 

EfiQuent  Limitations  Guidelines  and  New 
Somx:e  Performance  Standards  for  tlie 
Concentrated  Aquatic  Animal  Production 
Point  Source  Category;  Proposed  Rule 


Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002  /  Proposed  Rules 


57873 


57872  Federal  Register/ Vol.  67,  No.  177 /Thursday,  September  12,  2002 / Proposed  Rules 


ENVIRONMENTAL  PROTECTION 
AGENCY 


40  CFR  Part  451 
[FRL— 7263-2] 
RIN  2040-AD55 


Effluent  Limitations  Guidelines  and 
New  Source  Performance  Standards 
for  ttie  Concentrated  Aquatic  Animal 
Production  Point  Source  Category 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Proposed  rule. 

SUMMARY:  This  action  presents  the  U.S. 
Environmental  Protection  Agency's 
(EPA's)  proposed  effluent  limitations 
guidelines  and  standards  for  wastewater 
discharges  from  the  concentrated 
aquatic  animal  production  (GAAP) 
industrial  point  source  category.  The 
proposed  regulation  proposes  new 
technology-based  effluent  limitations 
guidelines  and  standards  for  wastewater 
discharges  associated  with  the  operation 
of  new  and  existing  concentrated 
aquatic  animal  production  facilities. 

EPA  estimates  that  compliance  with 
this  regulation,  as  proposed,  would 
reduce  the  discharge  of  total  suspended 
solids  (TSS)  by  at  least  4.1  million 
pounds  per  year  and  would  cost 
industry  an  estimated  $1.5  million  and 
Federal  and  State  permitting  authorities 
an  estimated  $3,337  on  an  annual  basis. 
EPA  expects  that  the  control  of  TSS 
would  reduce  the  discharge  of 
biochemical  oxygen  demand  (BOD)  and 
nutrients  by  at  least  8.7  million  pounds 
per  year.  EPA  also  believes  that  by 
implementing  the  best  management 
practices  (BMP)  plans  any  toxic  and 
non-conventional  pollutants  that  may  be 
discharged  will  be  controlled.  EPA 
estimates  that  the  annual  quantifiable 
benefits  of  the  proposal  would  be 
approximately  $22,000-$l  13,000. 
DATES:  Comments  on  the  proposal  must 
be  postmarked  by  December  11,  2002. 
EPA  will  conduct  two  or  three  public 
meetings  to  discuss  the  proposed  rule. 
The  information  on  dates,  times  and 
locations  of  the  public  meetings  will  be 
published  in  a  subsequent  Federal 
Register  notice. 

ADDRESSES:  Submit  written  comments 
to  Ms.  Marta  Jordan.  Office  of  Water, 
Engineering  and  Analysis  Division 
(4303T).  U.S.  EPA,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
For  hand-deliveries  or  Federal  Express, 
please  send  comments  to  Ms.  Marta 
Jordan,  Office  of  Water,  Engineering  and 
Analysis  Division,  Room  6233M,  1201 
Constitution  Avenue,  NW.,  6th  Floor, 
Connecting  Wing,  Washington,  DC 


20004.  Comments  may  be  sent  by  e-mail 
to  the  following  e-mail  address: 
aquaticanimals@epa.gov.  For  additional 
information  on  how  to  submit 
comments,  see  "SUPPLEMENTARY 
INFORMATION,  How  to  Submit 
Comments." 

The  public  record  for  this  proposed 
rulemaking  has  been  established  under 
docket  number  W-02-01  and  is  located 
in  the  Water  Docket,  EPA  West  Room 
B135,1301  Constitution  Ave.  NW., 
Washington  DC,  20004.The  record  is 
available  for  inspection  from  9  a.m.  to 
4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  For  access  to 
the  docket  materials,  call  (202)  566- 
2426  to  schedule  an  appointment.  You 
may  have  to  pay  a  reasonable  fee  for 
copying. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

technical  information  concerning 
today's  proposed  rule,  contact  Ms. 
Marta  Jordan  at  (202)  566-1049.  For 
economic  information,  contact  Mr. 
Nicolaas  Bouwes  at  (202)  566-1002. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities 

Entities  potentially  regulated  by  this 
action  include: 


Category 

Examples  of  regu- 
lated entities 

Primary 
NAICS 
codes 

Industry 

Facilities  engaged 
in  concentrated 
aquatic  animal 
production, 
which  may  in- 
clude the  fol- 

lowing sectors:. 
Finfish  Farming 
and  Fish 

112511 

Hatcheries. 

Other  Animal 

112519 

Aquaculture. 

The  preceding  table  is  not  intended  to 
be  exhaustive,  but  rather  provides  a 
guide  for  readers  regarding  entities 
likely  to  be  regulated  by  this  action. 
This  table  lists  the  types  of  entities  that 
EPA  is  now  aware  could  potentially  be 
regulated  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  could  also 
be  regulated.  To  determine  whether 
your  facility  would  be  regulated  by  this 
action,  you  should  carefully  examine 
the  applicability  criteria  in  40  CFR  part 
451.1,  451.10,  451.20,  and  451.30.  You 
should  also  examine  the  description  of 
the  proposed  scope  of  each  subpart  in 
Section  VI.B  of  this  dociunent.  If  you 
have  questions  regarding  the 
applicability  of  this  proposed  action  to 
a  particular  entity,  contact  the  person 
listed  for  technical  information  in  the 


preceding  FOR  FURTHER  INFORMATION 
CONTACT  section. 

How  To  Submit  Comments 

EPA  requests  an  original  and  three 
copies  of  your  comments  and  enclosures 
(including  references).  Commenters  who 
want  EPA  to  acknowledge  receipt  of 
their  comments  should  enclose  a  self- 
addressed,  stamped  envelope.  No 
facsimiles  (faxes)  will  be  accepted. 
Please  submit  any  copies  of  references 
cited  in  your  comments. 

Conmients  may  also  be  sent  via  e- 
mail,  see  ADDRESSES.  Electronic 
comments  must  specify  docket  number 
W-02-01  and  must  be  submitted  as  an 
ASCn,  Word,  or  WordPerfect  file 
avoiding  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
comments  on  this  proposal  may  be  filed 
online  at  many  Federal  Depository 
Libraries.  No  confidential  business 
information  (CBI)  should  be  sent  via  e- 
mail. 

Protection  of  Confidential  Business 
Information  (CBI) 

EPA  notes  that  certain  information 
and  data  in  the  record  supporting  the 
proposed  rule  have  been  claimed  as  CBI 
and,  therefore,  are  not  included  in  the 
record  that  is  available  to  the  public  in 
the  Water  Docket.  Pursuant  to  EPA 
regulations  at  40  CFR  2.203  and  2.211, 
EPA  treats  all  information  for  which  a 
claim  of  confidentiality  is  made  as 
confidential  unless  and  until  it  makes  a 
determination  to  the  contrary  under  40 
CFR  2.205.  Further,  the  Agency  has  not 
included  in  the  docket  some  data  not 
claimed  as  CBI  because  release  of  this 
information  would  indirectly  reveal 
information  claimed  to  be  confidential. 
To  provide  the  public  with  as  much 
information  as  possible  in  support  of  the 
proposed  rulemaking,  EPA  is  presenting 
in  the  public  record  certain  information 
in  aggregated  form  or,  alternatively,  is 
masking  facility  identities  or  employing 
other  strategies  in  order  to  preserve 
confidentiality  claims.  This  approach 
ensures  that  the  information  in  the 
public  record  both  explains  the  basis  for 
today's  proposal  and  allows  for  a 
meaningful  opportimity  for  public 
cotmnent,  without  compromising  CBI 
claims. 

Some  tabulations  and  analyses  of 
facility-specific  data  claimed  as  CBI  are 
available  to  the  company  that  submitted 
the  information.  To  ensure  that  all  data 
or  information  claimed  as  CBI  is 
protected  in  accordance  with  EPA 
regulations,  any  requests  for  release  of 
such  company-specific  data  should  be 
submitted  to  EPA  on  company 
letterhead  and  signed  by  a  responsible 
official  authorized  to  receive  such  data. 
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The  request  must  list  the  specific  data 
requested  and  include  the  following 
statement,  "I  certify  that  EPA  is 
authorized  to  transfer  confidential 
business  information  submitted  by  my 
company,  and  that  I  am  authorized  to 
receive  it." 

Supporting  Documentation 

The  rules  proposed  today  are 
supported  by  several  documents: 

1.  "Economic  and  Environmental 
Impact  Analysis  of  Proposed  Effluent 
Limitations  Guidelines  and  Standards 
for  the  Concentrated  Aquatic  Animal 
Production  Industry  Point  Source 
Category"  (EPA-821-R-02-O15). 
Hereafter  referred  to  as  the  CAAP 
Economic  Analysis,  this  document 
presents  the  analysis  of  compliance 
costs;  facility,  firm,  small  business  and 
market  impacts;  and  water  quality 
impacts  and  potential  benefits.  In 
addition,  this  document  presents  an 
analysis  of  cost-effectiveness.  (DCN 
20141) 

2.  "Development  Document  for 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Concentrated  Aquatic  Animal 
Production  Industry  Point  Source 
Category"  (EPA-821-R-02-016). 
Hereafter  referred  to  as  the  CAAP 
Development  Docimient,  the  document 
presents  EPA's  technical  conclusions 
concerning  the  CAAP  proposal.  This 
document  describes,  among  other 
things,  the  data  collection  activities,  the 
wastewater  treatment  technology 
options,  effluent  characterization, 
effluent  reduction  of  the  wastewater 
treatment  technology  options,  estimate 
of  costs  to  the  industry,  and  estimate  of 
effects  on  non-water  quality 
environmental  impacts.  (DCN  61552) 

3.  "Draft  Guidance  for  Aquatic 
Animal  Production  Facilities  to  Assist 
in  Reducing  the  Discharge  of 
Pollutants"  (EPA-821-B-O2-002). 
Hereafter  referred  to  as  the  AAP 
Technical  Guidance  Manual,  the 
document  presents  best  management 
practices  (BMPs)  in  use  at  concentrated 
aquatic  animal  facilities.  The  guidance 
manual  presents  general  BMPs  that  can 
be  applied  throughout  the  industry  and 
BMPs  that  apply  to  specific  sectors  of 
the  industry.  (DCN  61553) 

How  To  Obtain  Supporting  Documents 

All  documents  are  available  from  the 
National  Service  Center  for 
Environmental  Publications,  P.O.  Box 
42419,  Cincinnati,  OH  45242-2419, 
(800)  490-9198  and  the  EPA  Water 
Resource  Center.  The  supporting 
technical  documentation  (e.g.,  CAAP 
Development  Document,  Economic 
Analysis  and  AAP  Technical  Guidance 


Manual)  can  be  obtained  on  the  Internet, 
located  at  http://www.epa.gov/ost/ 
guide/aquaculture/.  This  website  is  also 
linked  to  an  electronic  version  of 
today's  proposed  rule. 

Overview 

The  preamble  describes  the  legal 
authority  for  the  proposal,  background 
information,  the  technical  and  economic 
methodologies  used  by  the  Agency  to 
develop  these  proposed  regulations  and, 
in  an  appendix,  the  definitions, 
acronyms,  and  abbreviations  used  in 
this  document.  This  preamble  also 
solicits  comment  and  data  generally, 
and  on  specific  areas  of  interest. 

Table  of  Contents 

I.  Legal  Authority 

II.  Background 

A.  Clean  Water  Act 

B.  Section  304(m)  Consent  Decree 

III.  Rulemaking  History  and  Industry  Profile 

A.  Concentrated  Aquatic  Animal 
Production  Effluent  Guideline 
Rulemaking  History 

B.  Environmental  and  Human  Health 
Impacts 

C.  Industry  Profile 

IV.  Summary  of  Data  Collection 

A.  Primary  and  Secondary  Sources  of  Data 
and  Information 

B.  Industry  Surveys 

C.  Site  Visits  and  Wastewater  Sampling 

D.  Pollutants  Sampled  and  Analytical 
Methods 

E.  Other  Data  Collection 

F.  Summary  of  Public  Participation 

V.  Scope/Applicability  of  Proposed 

Regulation 

A.  Facilities  to  be  Subject  to  40  CFR  Part 
451 

B.  Facilities  Not  Subject  to  40  CFR  Part  451 

VI.  Subcategorization 

A.  Factors  Considered  in  Developing 
Proposed  Subcategories 

B.  Proposed  Subcategories 

VII.  Technology  Options,  Costs,  Wastewater 
Characteristics,  and  Pollutant  Reductions 

A.  Description  of  Wastewater  Treatment 
Technologies  and  Management  Practices 
in  the  CAAP  Industry 

B.  Water  Use  and  Wastewater 
Characteristics 

C.  Pollutants  of  Concern 

D.  Approach  to  Estimating  Compliance 
Costs 

E.  Approach  to  Estimating  Pollutant 
Reductions 

VIII.  Options  Evaluated  and  Selected  for 
Proposal 

A.  Introduction 

B.  Flow-through  Systems 

C.  Recirculating  Systems 

D.  Net  Pen  Systems 
E. Ponds 

F.  No  Regulation  Option 

G.  CAAP  Pretreatment  Standards 

IX.  Economic  Analysis 

A.  Introduction 

B.  Economic  Data  Collection  Activities 

C.  Economic  Impact  Methodologies 

D.  Annualized  Compliance  Cost  Estimates 

E.  Model  Facility  Impacts 


F.  Other  Economic  Impacts 

G.  BPT  Cost  Comparison  Test  and  Cost- 
Effectiveness  Analysis 

H.  Small  Business  Analysis 
I.  Cost-Benefit  Analysis 

X.  Water  Quality  Analysis  and 

Environmental  Benefits 

A.  CAAP  Environmental  Impacts 

B.  Environmental  Benefits  Analysis 

XI.  Non-Water  Quality  Environmental 

Impacts 

A.  Energy  Requirements 

B.  Air  Emissions  Impacts 

C.  Solid  Waste  Generation 

XII.  Implementation 

A.  Regulatory  Implementation  of  Part  451 
through  the  NPDES  Permit  Program  and 
the  National  Pretreatment  Program 

B.  Upset  and  Bypass  Provisions 

C.  Variances  and  Modifications 

D.  Best  Management  Practices 

E.  Potential  Tools  to  Assist  with  the 
Remediation  of  Aquaculture  Effluents 

XIII.  Administrative  Requirements 

A.  Executive  Order  12866:  "Regulatory 
Planning  and  Review" 

B.  Regulatory  Flexibility  Act  (RFA)  as 
amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  60V  ef  seq 

C.  Unfunded  Mandates  Reform  Act 

D.  Executive  Order  13045:  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks" 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

F.  Paperwork  Reduction  Act 

G.  Executive  Order  13132:  "Federalism" 
H.  Executive  Order  12898:  "Federal 

Actions  to  Address  Environmental 
justice  in  Minority  Populations  and  Low- 
Income  Populations" 

I.  National  Technology  Transfer  and 
Advancement  Act 

I.  Executive  Order  13211:  "Energy  Effects" 

K. Plain  Language 

XIV.  Solicitation  of  Data  and  Comments 
A.  General  and  Spec;ifi(.  Comment 

Solicitation 

XV.  Guidelines  for  Submission  ot  .^nalytical 
Data 

A.  Types  of  Data  Requested 

B.  Analytes  Requested 

C.  Quality  Assurance/Quality  Control  (QA/ 
QC)  Requirements 

Appendix  A:  Definitions.  .Acronyms,  and 
Abbreviations  Used  in  This  Dorumeni 

I.  Legal  Authority 

These  regulations  are  proposed  under 
the  authority  of  sections  301.  304.  306. 
308.  402,  and  501  of  the  Clean  Water 
Act,  33  U.S.C.  1311,  1314.  1316,  1318. 
1342,  and  1361. 

II.  Background 

A.  Clean  Water  Act 

Congress  passed  the  Federal  Water 
Pollution  Control  Act  (1972),  also 
known  as  the  Clean  Water  Act  (CWA). 
to  "restore  and  maintain  the  chemical, 
physical,  and  biological  integrity  of  the 
nation's  waters."  (33  U.S.C.  1251(a)). 
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The  CWA  establishes  a  comprehensive 
program  for  protecting  our  nation's 
waters.  Among  its  core  provisions,  the 
CWA  prohibits  the  discharge  of 
pollutants  from  a  point  source  to  waters 
of  the  U.S.  except  as  authorized  by  a 
National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit. 
The  CWA  also  requires  EPA  to  establish 
national  technology  based  effluent 
limitation  guidelines  and  standards 
(effluent  guidelines  or  ELG)  for 
discharges  from  different  categories  of 
point  sources,  such  as  industrial, 
commercial  and  public  sources. 

Congress  recognized  that  regulating 
only  those  sources  that  discharge 
effluent  directly  into  the  nation's  waters 
would  not  be  sufficient  to  achieve  the 
CWA's  goals.  Consequently,  the  CWA 
requires  EPA  to  promulgate  nationally 
applicable  pretreatment  standards  that 
restrict  pollutant  discharges  from 
facilities  that  discharge  wastewater 
indirectly  through  sewers  flowing  to 
publicly-owned  treatment  works 
(POTWs).  See  section  307(b)  and  (c),  33 
U.S,C.  1317(b)  &  (c).  National 
pretreatment  standards  are  established 
for  those  pollutants  in  wastewater  from 
indirect  dischargers  that  may  pass 
through,  interfere  with  or  are  otherwise 
incompatible  with  POTW  operations. 
Generally,  pretreatment  standards  are 
designed  to  ensure  that  wastewaters 
from  direct  and  indirect  industrial 
dischargers  cue  subject  to  similar  levels 
of  treatment.  In  addition,  POTWs  are 
required  io  implement  local  treatment 
limits  applicable  to  their  industrial 
indirect  dischargers  to  satisfy  any  local 
requirements.  See  40  CFR  403.5. 

Direct  dischargers  must  comply  with 
effluent  limitations  in  National 
Pollutant  Discharge  Elimination  System 
(NPDES)  permits.  Indirect  dischargers, 
who  discharge  through  POTWs,  must 
comply  with  pretreatment  standards. 
Effluent  limitations  in  NPDES  permits 
are  derived  from  effluent  limitations 
guidelines  and  new  source  performance 
standards  promulgated  by  EPA,  as  well 
as  from  water  quality  standards.  The 
effluent  limitations  guidelines  and 
standards  are  established  by  regulation 
for  categories  of  industrial  dischargers 
and  are  based  on  the  degree  of  control 
that  can  be  achieved  using  various 
levels  of  pollution  control  technology. 

EPA  promulgates  national  effluent 
limitations  guidelines  and  standards  of 
performance  for  major  industrial 
categories  for  three  classes  of  pollutants: 
(1)  Conventional  pollutants  (i.e..  total 
suspended  solids,  oil  and  grease, 
biochemical  oxygen  demand,  fecal 
coliform,  and  pH);  (2)  toxic  pollutants 
[e.g.,  toxic  metals  such  as  chromium, 
lead,  nickel,  and  zinc;  toxic  organic 


pollutants  such  as  benzene,  benzo-a- 
pyrene,  phenol,  and  naphthalene);  and 
(3)  non-conventional  pollutants  (e.g., 
ammonia-N,  formaldehyde,  and 
phosphorus).  EPA  considers 
development  of  six  types  of  effluent 
limitations  guidelines  and  standards  for 
each  major  industrial  category,  as 
appropriate. 

1.  Best  Practicable  Control  Technology 
Currently  Available  (BPT)— Section 
304(b)(1)  of  the  CWA 

EPA  may  promulgate  BPT  effluent 
limits  for  conventional,  toxic,  and  non- 
conventional  pollutants.  For  toxic 
pollutants,  EPA  typically  regulates 
priority  pollutants  which  consist  of  a 
specified  list  of  toxic  pollutants.  In 
specifying  BPT,  EPA  looks  at  a  number 
of  factors.  EPA  first  considers  the  cost 
of  achieving  effluent  reductions  in 
relation  to  the  effluent  reduction 
benefits.  The  Agency  also  considers  the 
age  of  the  equipment  and  facilities,  the 
processes  employed,  engineering 
aspects  of  the  control  technologies,  any 
required  process  changes,  non- water 
quality  environmental  impacts 
(including  energy  requirements),  and 
such  other  factors  as  the  Administrator 
deems  appropriate.  See  CWA 
304(b)(1)(B).  Traditionally,  EPA 
establishes  BPT  effluent  limitations 
based  on  the  average  of  the  best 
performances  of  facilities  within  the 
industry,  grouped  to  reflect  various 
ages,  sizes,  processes,  or  other  common 
characteristics.  If,  however,  existing 
performance  is  uniformly  inadequate, 
EPA  may  establish  limitations  based  on 
higher  levels  of  control  than  currently  in 
place  in  an  industrial  category  when 
based  on  an  Agency  determination  that 
the  technology  is  available  in  another 
category  or  subcategory,  and  can  be 
practically  applied. 

2.  Best  Control  Technology  for 
Conventional  Pollutants  (BCT) — Section 
304(b)(4)  of  the  CWA 

The  1977  amendments  to  the  CWA 
required  EPA  to  identify  additional 
levels  of  effluent  reduction  for 
conventional  pollutants  associated  with 
BCT  technology  for  discharges  from 
existing  industrial  point  sources.  In 
addition  to  other  factors  specified  in 
section  304(b)(4)(B),  the  CWA  requires 
that  EPA  establish  BCT  limitations  after 
consideration  of  a  two  part  "cost- 
reasonableness"  test.  EPA  explained  its 
methodology  for  the  development  of 
BCT  limitations  in  July  1986  (51  FR 
24974). 

Section  304(a)(4)  designates  the 
following  as  conventional  pollutants: 
biochemical  oxygen  demand  measiued 
over  five  days  (BOD5),  total  suspended 


solids  (TSS),  fecal  coliform,  pH,  and  any 
additional  pollutants  defined  by  the 
Adminisfrator  as  conventional.  The 
Administrator  designated  oil  and  grease 
as  an  additional  conventional  pollutant 
on  July  30.  1979  (44  FR  44501). 

3.  Best  Available  Technology 
Economically  Achievable  (BAT) — 
Section  304(b)(2)  of  the  CWA 

In  general,  BAT  effluent  limitations 
guidelines  represent  the  best 
economically  achievable  performance  of 
facilities  in  the  industrial  subcategory  or 
category.  The  CWA  establishes  BAT  as 
a  principal  national  means  of 
controlling  the  direct  discharge  of  toxic 
and  nonconventional  pollutants.  The 
factors  considered  in  assessing  BAT 
include  the  cost  of  achieving  BAT 
effluent  reductions,  the  age  of 
equipment  and  facilities  involved,  the 
process  employed,  potential  process 
changes,  and  non- water  quality 
environmental  impacts  including  energy 
requirements,  and  such  other  factors  as 
the  Administrator  deems  appropriate. 
The  Agency  retains  considerable 
discretion  in  assigning  the  weight  to  be 
accorded  these  factors.  An  additional 
statutory  factor  considered  in  setting 
BAT  is  economic  achievability. 
Generally,  EPA  determines  economic 
achievability  on  the  basis  of  total  costs 
to  the  industry  and  the  effect  of 
compliance  with  BAT  limitations  on 
overall  industry  and  subcategory 
financial  conditions.  As  with  BPT, 
where  existing  performance  is 
uniformly  inadequate,  BAT  may  reflect 
a  higher  level  of  performance  than  is 
currently  being  achieved  based  on 
technology  transferred  from  a  different 
subcategory  or  category.  BAT  may  be 
based  upon  process  changes  or  internal 
controls,  even  when  these  technologies 
are  not  common  industry  practice. 

4.  New  Source  Performance  Standards 
{NSPS}— Section  306  of  the  CWA 

New  Source  Performance  Standards 
reflect  effluent  reductions  that  are 
achievable  based  on  the  best  available 
demonstrated  control  technology.  New 
facilities  have  the  opportunity  to  install 
the  best  and  most  efficient  production 
processes  and  wastewater  treatment 
technologies.  As  a  result,  NSPS  should 
represent  the  most  stringent  controls 
attainable  through  the  application  of  the 
best  available  demonstrated  control 
technology  for  all  pollutants  (that  is, 
conventional,  nonconventional,  and 
priority  pollutants).  In  establishing 
NSPS,  EPA  is  directed  to  take  into 
consideration  the  cost  of  achieving  the 
effluent  reduction  and  any  non-water 
quality  environmental  impacts  and 
energy  requirements. 
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5.  Pretreatment  Standards  for  Existing 
Sources  (PSES)— Section  307(b)  of  the 
CWA 

Pretreatment  Standards  for  Existing 
Sources  are  designed  to  prevent  the 
discharge  of  pollutants  that  pass 
through,  interfere  with,  or  are  otherwise 
incompatible  with  the  operation  of 
publicly  owned  treatment  works 
(POTW).  Categorical  pretreatment 
standards  are  technology-based  and  are 
analogous  to  BAT  effluent  limitations 
guidelines. 

The  General  Pretreatment 
Regulations,  which  set  forth  the 
framework  for  the  implementation  of 
categorical  pretreatment  standards,  are 
found  at  40  CFR  part  403.  These 
regulations  establish  pretreatment 
standards  that  apply  to  all  non-domestic 
dischargers.  See  52  FR  1586  (Jan.  14. 
1987). 

6.  Pretreatment  Standards  for  New 
Sources  (PSNS)— Section  307(c)  of  the 
CWA 

Section  307(c)  of  the  Act  requires  EPA 
to  promulgate  pretreatment  standards 
for  new  sources  at  the  same  time  it 
promulgates  new  source  performance 
standards.  Such  pretreatment  standards 
must  prevent  the  discharge  of  any 
pollutant  into  a  POTW  that  may 
interfere  with,  pass  through,  or  may 
otherwise  be  incompatible  with  the 
POTW.  EPA  promulgates  categorical 
pretreatment  standards  for  existing 
sources  based  principally  on  BAT 
technology  for  existir"  sources.  EPA 
promulgates  pretreatment  standards  for 
new  sources  based  on  best  available 
demonstrated  technology  for  new 
sources.  New  indirect  dischargers  have 
the  opportunity  to  incorporate  into  their 
facilities  the  best  available 
demonstrated  technologies.  The  Agency 
considers  the  same  factors  in 
promulgating  PSNS  as  it  considers  in 
promulgating  NSPS. 

B.  Section  304(in)  Consent  Decree 

Section  304(m)  requires  EPA  to 
publish  a  plan  every  two  years  that 
consists  of  three  elements.  First,  under 
section  304(m)(l)(A).  EPA  is  required  to 
establish  a  schedule  for  the  annual 
review  and  revision  of  existing  effluent 
guidelines  in  accordance  with  section 
304(b).  Section  304(b)  applies  to  effluent 
limitations  guidelines  for  direct 
dischargers  and  requires  EPA  to  revise 
such  regulations  as  appropriate.  Second, 
imder  section  304(m)(l)(B),  EPA  must 
identify  categories  of  sources 
discharging  toxic  or  nonconventional 
pollutants  for  which  EPA  has  not 
published  BAT  effluent  limitations 
guidelines  under  304(b)(2)  or  new 


source  performance  standards  under 
section  306.  Finally,  under  304(m)(l)(C), 
EPA  must  establish  a  schedule  for  the 
promulgation  of  BAT  and  NSPS  for  the 
categories  identified  under 
subparagraph  (B)  not  later  than  three 
years  after  being  identified  in  the 
3Q4(m)  plan.  Section  304(m)  does  not 
apply  to  pretreatment  standards  for 
indirect  dischargers,  which  EPA 
promulgates  pursuant  to  sections  307(b) 
and  307(c)  of  the  Clean  Water  Act. 

On  October  30, 1989,  Natural 
Resources  Defense  Council,  Inc.,  and 
Public  Citizen,  Inc.,  filed  an  action 
against  EPA  in  which  they  alleged, 
among  other  things,  that  EPA  had  failed 
to  comply  with  CWA  Section  304(m). 
Plaintiffs  and  EPA  agreed  to  a 
settlement  of  that  action  in  a  consent 
decree  entered  on  January  31, 1992.  The 
consent  decree,  which  has  been 
modified  several  times,  established  a 
schedule  by  which  EPA  is  to  propose 
and  take  final  action  for  four  point 
source  categories  identified  by  name  in 
the  decree  and  for  eight  other  point 
source  categories  identified  only  as  new 
or  revised  rules,  numbered  5  through 
12.  EPA  selected  the  aquatic  animal 
production  industry  as  the  subject  for 
New  or  Revised  Rule  #12.  Under  the 
decree,  as  modified,  the  Administrator 
is  required  to  sign  a  proposed  rule  for 
the  aquatic  animal  production  industry 
no  later  than  August  14,  2002,  and  to 
take  final  action  on  that  proposal  no 
later  than  June  30,  2004. 

IIL  Rulemaking  History  and  Industry 
Profile 

A.  Concentrated  Aquatic  Animal 
Production  Effluent  Guideline 
Rulemaking  History 

EPA  actions  to  regulate  aquatic 
animal  production  facilities  under  the 
NationaJ  Pollutant  Discharge 
Elimination  System  (NPDES)  permitting 
program  date  back  to  1973,  when  EPA 
proposed  and  promulgated  NPDES 
permit  application  rules  for 
concentrated  aquatic  animal  production 
facilities.  38  FR  10960  (May  3, 
1973)(proposed),  38  FR  18000  (July  5, 
1973).  After  some  litigation  over  the 
NPDES  regulations,  EPA  proposed  and 
took  final  action  to  re-establish  the 
concentrated  aquatic  animal  production 
facility  requirements.  NRDC  v.  Costle. 
568  F.2d  1369  (D.C.  Cir.1977);  43  FR 
37078  (Aug.  21,  1978);  44  FR  32854 
(June  7,  1979).  The  1979  version  of  the 
regulations  has  not  substantively 
changed  since  then. 

The  NPDES  regulations  specify  the 
applicability  of  the  NPDES  permit 
requirement  to  a  concentrated  aquatic 
animal  production  facility.  40  CFR 


122.24  and  appendix  C  to  part  122.  To 
be  a  concentrated  aquatic  animal 
production  facility,  the  facility  must 
either  meet  the  criteria  in  40  CFR 
appendix  C  or  be  designated  on  a  case- 
by-case  basis.  40  CFR  122.24(b).  A 
hatchery,  fish  farm,  or  other  facility  is 
a  concentrated  aquatic  animal 
production  facility  if  it  contains,  grows, 
or  holds,  aquatic  animals  in  either  of 
two  categories:  cold  water  or  warm 
water.  The  cold  water  species  category 
includes  ponds,  raceways,  or  other 
similar  structures  which  discharge  at 
least  30  days  per  year  but  does  not 
include:  Facilities  which  produce  less 
than  9,090  harvest  weight  kilograms 
(approximately  20,000  pounds)  per  year; 
and  facilities  which  feed  less  than  2,272 
kilograms  (approximately  5,000  pounds) 
during  the  calendar  month  of  maximum 
feeding.  The  warm  water  category 
includes  ponds,  raceways,  or  other 
similar  structures  which  discharge  at 
least  30  days  per  year  but  does  not 
include:  closed  ponds  which  discharge 
only  during  periods  of  excess  nmoff;  or 
facilities  which  produce  less  than 
45,454  harvest  weight  kilograms 
(approximately  100.000  pounds)  per 
year.  40  CFR  part  122,  appendix  C.  EPA 
does  not  propose  to  revise  the  NPDES 
regulation  by  today's  action. 

Prior  to  today's  proposal,  EPA  had  not 
proposed  effluent  limitations  guidelines 
and  standards  for  the  aquatic  animal 
production  industry.  In  the  early  1970s, 
however,  EPA  staff  did  evaluate  fish 
hatcheries  and  fish  farms  to  develop 
recommendations  on  whether  EPA 
should  propose  effluent  guidelines. 
Ultimately,  EPA  did  not  propose  any 
such  regulations  because  the  1977  Clean 
Water  Act  amendments  re-focused  the 
Agency's  attention  on  establishing 
effluent  limitations  guidelines  for 
industry  sectors  with  effluents 
containing  toxic  metals  and  organics. 
EPA's  evaluation  of  fish  hatcheries  and 
fish  farms  did  not  reveal  significant 
contributions  of  toxic  metals  or  organic 
chemical  compounds  in  the  wastes 
discharged  from  those  hatcheries  and 
farms.  That  draft  development 
document,  however,  did  serve  to  assist 
NPDES  permit  writers  in  the  exercise  of 
their  "best  professional  judgment"  to 
develop  permits  for  those  fish 
hatcheries  and  fish  farms  that  were 
considered  "concentrated  aquatic 
animal  production  facilities,"  and  thus 
required  to  apply  for  NPDES  permits 
under  EPA  regulations. 

B.  Envimnmental  and  Human  Health 
Impacts 

The  operation  of  GAAP  facilities  may 
introduce  a  variety  of  pollutants  into 
receiving  waters.  Under  some 
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conditions,  these  pollutants  can  be 
harmful  to  the  environment.  According 
to  the  1998  USD  A  Census  of 
Aquacultvu-e  (USDA,  2000,  DCN  60605), 
there  are  approximately  4,200 
commercial  aquatic  animal  production 
(AAP)  facilities  in  the  United  States. 
Aquaculture  has  been  among  the  fastest- 
growing  sectors  of  agriculture  until  a 
recent  slowdown  that  began  several 
years  ago  caused  by  declining  or  level 
growth  among  producers  of  several 
major  species.  EPA  analysis  indicates 
that  many  GAAP  facilities  have 
treatment  technologies  in  place  that 
greatly  reduce  pollutant  loads.  However, 
in  the  absence  of  treatment,  pollutant 
loads  from  individual  GAAP  facilities 
such  as  those  covered  by  today's 
proposed  rule  can  contribute  up  to 
several  thousand  pounds  of  nitrogen 
and  phosphorus  per  year,  and  tens  to 
hundreds  of  thousands  of  pounds  of 
TSS  per  year  (see  GAAP  Economic 
Analysis).  These  pollutants,  if 
discharged,  can  contribute  to 
eutrophication  and  other  aquatic 
ecosystem  responses  to  excess  nutrient 
loads  and  BOD  effects.  In  recent  years, 
Illinois,  Louisiana,  North  Garolina,  New 
Hampshire,  New  Mexico,  Ohio  and 
Virginia  have  cited  the  AAP  industry  as 
a  potential  or  contributing  source  of 
impairment  to  water  bodies  (EPA,  2000, 
DCN  40319).  State  authorities  in  Idaho, 
Michigan,  and  Maine,  for  example,  have 
set  water  quality  based  permit 
requirements  for  GAAP  facilities  in 
addition  to  technology  based  limits 
based  on  BPJ. 

Another  area  of  potential  concern 
relates  to  non-native  species 
introductions  from  GAAP  facilities, 
which  may  pose  risks  to  native  fishery 
resources  and  wild  native  aquatic 
species  from  the  establishment  of 
escaped  individuals  (Carlton,  2001, 
DCN  61434;  Volpe  et  al,  2000,  DCN 
60611).  Some  GAAP  facilities  may  also 
employ  drugs,  such  as  formalin,  and 
chemicals,  such  as  a  variety  of  copper- 
containing  pesticides,  that  may  be 
released  into  receiving  waters.  For  some 
applications  of  these  drugs  and 
chemicals,  there  is  a  belief  that  further 
information  is  needed  to  fully  evaluate 
risks  to  ecosystems  and  human  health 
associated  with  their  use  in  some 
situations.  Finally,  GAAP  facilities  also 
may  inadvertently  introduce  pathogens 
into  receiving  waters,  with  potential 
impacts  on  native  biota.  Today's 
proposed  rule  attempts  to  address  a 
number  of  these  environmental 
concerns. 

C.  Industry  Profile 

The  concentrated  aquatic  animal 
production  industry  includes  sites  that 


fall  within  the  North  American  Industry 
Classification  System  (NAICS)  codes 
112511  (finfish  farming  and  fish 
hatcheries),  112512  (shellfish  farming), 
112519  (other  animal  aquaculture),  and 
part  of  712130  (aquariimis,  part  of  zoos 
and  botanical  gardens).  SEA  sets  up 
standards  to  define  whether  an  entity  is 
small  and  eligible  for  Government 
programs  and  preferences  reserved  for 
"small  business"  concerns.  Size 
standards  have  been  established  for 
types  of  economic  activity,  or  industry, 
generally  under  the  NAICS.  See  13  CFR 
part  121  for  more  detailed  information. 
The  first  three  groups  (NAICS  112511, 
112512,  and  112519)  have  Small 
Business  Administration  (SBA)  annual 
revenue  based  size  standards  of  $0.75 
million  while  the  SBA  size  standard  for 
NAICS  712130  is  $6.0  million.  EPA  uses 
these  SBA  size  standards  to  conduct 
preliminary  analyses  to  determine  the 
number  of  small  businesses  in  an 
industrial  category  and  whether  the 
proposed  rule  would  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

USDA  reports  that  there  were 
approximately  4,200  commercial 
aquaculttire  facilities  in  the  1998  Census 
of  Aquaculture  (DCN  60605).  Based  on 
revenues  from  aquacultiire  sales  alone 
(not  including  other  farm-related 
revenues  from  other  agricultural  crops 
at  the  facility),  more  than  90  percent  of 
the  facilities  have  revenues  less  than 
$0.75  million  annually  and  thus  may  be 
considered  small  businesses.  The  Small 
Business  Administration's  size  standard 
is  based  on  annual  revenue  at  the 
company  level  for  all  products,  so  using 
facility  revenue  from  aquaculture  sales 
reported  in  the  1998  Census  of 
Aquacultxu-e  is  likely  to  over-estimate 
the  proportion  of  small  businesses  in 
the  industry.  Although  aquacultiire 
facilities  exist  in  every  State,  there  tends 
to  be  regional  specialization  by  species 
as  a  result  of  local  climate  and  the 
quality  and  quantity  of  water  available 
for  aquaculture  (for  example,  catfish  in 
the  Southeast,  salmon  on  the  Northern 
coasts,  and  trout  in  Idaho). 

In  1999,  commercial  farm  level 
aquatic  animal  sales  totaled  nearly  $1 
billion  (842  million  pounds).  The  range 
of  products  includes:  Finfish  raised  for 
food  and  recreation  (including  food  fish, 
sport  or  game  fish,  baitfish,  or 
ornamental  fish);  crustaceans  and 
molluscs  raised  for  food;  and  other 
aquatic  animals  such  as  alligators,  frogs, 
and  turtles.  Catfish  and  trout  sales 
account  for  nearly  fifty  percent  of  the 
commercial  market  (>$400  milUon  and 
$64  million  in  production,  respectively). 

The  industry  includes  several  types  of 
ownership  structures:  (1)  Commercial; 


(2)  Federal  and  State;  (3)  Tribal;  (4) 
academic  and  research;  and  (5) 
nonprofit.  Within  the  private  or 
commercial  sector,  ownership  structures 
range  from  small  family  farms  to  large 
multinational  firms.  The  non- 
conmiercial  sector  is  also  diverse.  The 
U.S.  Fish  and  Wildlife  Service  (FWS) 
operates  66  Federal  hatcheries,  six  Fish 
Technology  Centers,  and  nine  Fish 
Health  Centers.  Its  goals  are  to  conserve, 
restore,  enhance,  and  manage  the 
Nation's  fishery  resources  and 
ecosystems  for  the  benefit  of  futiu« 
generations.  FWS  distributes  more  than 
50  aquatic  species  primarily  to  Federal, 
Tribal,  State,  and  local  governments. 
Many  States  operate  fish  hatcheries  for 
stocking  recreational  fisheries,  and  EPA 
identified  approximately  500  State 
hatchery  facilities. 

As  an  approximate  measure  of  the 
size  of  the  governmental  aquatic  animal 
production,  fish  distributions  from  the 
FWS  in  1999  totaled  5.5  million 
pounds.  Fisheries  magazine  published 
an  overview  of  State  coldwater  fishery 
programs  that  listed  23.7  million 
pounds  of  trout  and  salmon  distributed 
from  State  hatcheries  in  1996  (Epifanio, 
2000,  DCN  60851).  EPA  estimate  that 
production  from  1 7  Tribal  programs  is 
more  than  1.3  million  fish. 

EPA  identified  approximately  30 
academic  and  research  institutions  that 
maintain  facilities  ranging  from  small 
research  projects  to  full-scale  systems 
for  training  the  next  generation  of 
aquatic  animal  producers.  Information 
on  the  magnitude  of  these  operations 
nationwide  is  currently  being  sought  by 
EPA  through  a  detailed  industry  survey. 

Nonprofit  organizations  in  the  GAAP 
industry  that  were  identified  by  EPA 
include  Alaskan  salmon  hatcheries  and 
non-taxable  aquariums.  Alaskan  salmon 
hatcheries  are  different  from  salmon  and 
finfish  production  facilities  in  the 
continental  United  States.  Certain  types 
of  production  activities  related  to  the 
farming  of  salmon  and  other  finfish  in 
Alaska  were  outlawed  in  1990  (ADFG, 
2002,  DCN  61556).  bistead.  Alaska 
permits  nonprofit  "ocean  ranching", 
where  native  salmon  species  are  reared 
from  egg  to  fingerling  (chum  and  pink 
salmon)  or  smolt  (coho,  chinook,  or 
sockeye  salmon]  stage  in  hatcheries.  The 
chum  and  pink  salmon  produced  in  the 
hatchery  are  then  placed  in  pens  in  the 
ocean  waters,  and  after  a  short 
additional  growing  period 
(approximately  two  months),  are 
released  into  public  waters  to  be 
available  as  adults  for  harvest  by 
fishermen.  Two  types  of  nonprofit 
organizations  exist — four  regional 
aquaculture  associations  and  eight 
private  nonprofit  corporations — with  a 
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total  permitted  production  of 
approximately  2  billion  smolts  for  ocean 
release.  EPA  identified  approximately 
50  aquariums,  some  of  which  are  non- 
taxable establishments. 

Aquatic  animals  raised  for 
commercial  purposes  are  very  diverse, 
ranging  from  species  produced  for 
human  consumption  as  food  to  species 
raised  for  thefr  hides.  As  mentioned 
above,  governments  also  produce 
aquatic  animals,  usually  for  recreational 
purposes.  The  animals  may  be  raised  in 
a  variety  of  different  production 
systems.  The  choice  of  a  production 
system  is  influenced  by  a  variety  of 
factors  including  species,  economics  of 
production,  markets,  local  water 
resources,  land  availability,  and 
operator  preference.  Some  production 
systems,  especially  those  needed  to 
produce  species  intended  for  release 
into  the  wild  or  other  natural 
environments,  are  intended  to  provide  a 
suitable  environment  that  imitates  the 
natural  environment  of  the  species. 
GAAP  systems  include  ponds,  flow- 
through  systems,  recirculating  systems 
and  open  water  systems.  Each  of  these 
production  systems  is  described  below. 

1.  Pond  Systems 

Pond  systems  are  distinguished  fit)m 
other  systems  used  to  produce  aquatic 
animals  by  the  frequency  of  discharge. 
Typically,  ponds  do  not  have  a 
continuous  discharge.  They  will 
discharge  water  either  as  a  result  of  a 
storm  event  or  when  the  pond  is 
drained  for  harvest  or  to  make  repairs. 
Aquatic  animals  produced  in  ponds 
include:  catfish,  shrimp,  hybrid  striped 
bass,  tilapia,  crawfish,  baitfish  and 
many  ornamental  and  sport  fish  species. 
The  largest  species  sector  produced  in 
ponds  is  catfish. 

Many  pond  producers  must  pump 
well  water  to  fill  their  ponds  and  are 
constantly  balancing  the  need  to 
conserve  water  and  reduce  pumping 
costs  with  keeping  ponds  full.  Most 
aquatic  animal  producers  minimize  the 
frequency  or  degree  to  which  the  ponds 
are  drained  because  the  water  is  a 
valuable  asset.  Some  species  require 
operators  to  drain  the  pond  to  allow  for 
harvesting,  while  others  can  be 
harvested  without  draining  by  using 
seines  (large  nets)  to  capture  the  fish. 
Aquatic  animals  that  are  more  difficult 
to  capture  in  the  seines,  may  require 
partial  draining  of  the  pond  to  harvest. 

Pond  system  operators  must  maintain 
a  level  of  water  quality  that  will  support 
the  aquatic  animal  population.  In  most 
cases,  water  quality  maintenance 
requires  that  the  pond  be  mechanically 
aerated  to  maintain  sufficient  oxygen 
levels.  The  growth  of  algae  is  promoted 


by  the  presence  of  nutrients  made 
available  either  through  excess  feed  or 
animal  excretions.  Planktonic  algae  (the 
desired  form  of  algae)  process  these 
nutrients  and  improve  water  quality. 
Too  much,  or  the  wrong  kinds  of,  algae 
can  degrade  water  quality  in  ponds  by 
contributing  to  excess  turbidity  and 
reduced  oxygen  levels.  Producers 
monitor  the  dissolved  oxygen  and 
turbidity  levels  to  evaluate  pond  water 
quality  and  protect  their  animal  crops 
from  rapid  shifts  in  oxygen  or  other 
important  water  quality  parameters. 
This  monitoring  also  ensiues  that  the 
pond  is  serving  as  an  efficient  waste 
treatment  system.  The  pond  system 
itself  has  the  ability  to  decompose 
biological  material  and  settle  out  solids 
such  as  fecal  materials,  sediment,  and 
imeaten  feed.  Drugs,  such  as 
oxytetracycline  (added  in  feed  to  treat 
certain  diseases)  and  chemicals,  such  as 
copper  sulfate  and  other  aquatic 
herbicides  (used  to  treat  excessive 
aquatic  vegetation  or  algae),  readily  bind 
to  sediment  and  other  particles  in  the 
pond  system.  Thus,  pond  systems  are 
capable  of  treating  and  reducing  the 
pollutants  in  the  system.  When  the 
ponds  are  drained,  the  pollutant  loads 
are  likely  to  have  been  significantly 
reduced  or  contained  within  the 
sediment  at  the  bottom  of  the  pond. 
Draining  practices  that  minimize 
disturbance  of  the  sediments  at  the 
bottom  of  the  pond  will  ensure  that  the 
water  quality  discharged  is  relatively 
high  in  quality. 

While  most  producers  use  drainage 
practices  that  minimize  disturbance  of 
the  pond  bottom  (e.g.,  catfish,  hybrid 
striped  bass,  and  many  sportfish), 
several  species  require  specific  drainage 
practices  that  have  the  potential  to 
discharge  higher  levels  of  sediments  in 
order  to  harvest.  For  example,  shrimp 
require  rapid  draining.  The  shrimp  are 
carried  along  with  the  drainage  water 
and  captvured  in  external  harvest 
structures.  These  harvest/draining 
practices  are  likely  to  result  in  the 
disturbance  of  the  sediment  on  the 
bottom  of  the  pond.  To  reduce  pollutant 
loads  and  minimize  escapement  of  the 
valuable  animal  crop,  the  water  drained 
from  shrimp  ponds  is  typically  routed 
through  some  type  of  sediment  control 
structure  (e.g.,  sedimentation  basins, 
harvest  boxes  or  vegetated  ditches)  prior 
to  discharge. 

Most  of  the  historical  research  on 
pond  water  quality  and  the  various 
management  practices  to  improve  pond 
effluent  quality  was  conducted  in  the 
catfish  sector.  Catfish  production  is  the 
largest  aquatic  animal  production  sector 
in  3ie  United  States,  and  the  dominant 
species  produced  in  ponds.  Over  the 


past  few  decades  there  has  been 
considerable  research  leading  to  the 
improvement  of  management  practices 
and  the  reduction  of  pollutants 
discharged  from  catfish  ponds.  One  of 
the  most  significant  changes  has  been 
the  reduced  drainage  frequency  in 
producing  food  sized  catfish.  Today,  the 
predominant  practice  is  to  drain  only  to 
repair  or  rework  the  pond  banks. 
Industry  representatives  indicate  that 
ponds  used  to  grow  fish  to  food  size  are 
drained,  on  average,  once  every  5  to  7 
years.  Other  practices  that  are  being 
actively  encouraged  and  promoted 
include  water  level  management  to 
maximize  the  capture  of  rainwater. 
Water  level  management  minimizes  the 
need  for  operators  to  pump  well  water 
to  refill  ponds,  especially  during  the 
drier  simimer  months,  and  also 
minimizes  the  occurrence  of  overflows 
(from  precipitation).  There  are  a  number 
of  other  best  management  practices 
(BMPs)  that  have  been  or  are  being 
developed  by  various  States  to  reduce 
pollutant  discharges  from  pond  systems. 
For  example;  BMPs  to  reduce  the 
impacts  from  erosion  in  and  around 
ponds  include  erosion  control  on  pond 
banks  through  establishment  of 
vegetative  cover  on  all  pond  banks  and 
rip  rap  where  wave  action  is  especially 
strong.  Pond  operators  can  also  reduce 
erosion  by  the  proper  positioning  of 
stationary  and  emergency  aerators  to 
prevent  erosion  during  their  operation, 
closing  pond  drains  as  soon  as  possible 
after  (fraining,  and  quickly  repairing  any 
damaged  areas  of  berms.  Other  BMPs 
include  practices  to  reduce  overflow 
and  draining  effluent  volumes,  feed 
management,  proper  use  and  storage  of 
chemicals  and  therapeutic  agents,  and 
planning  for  emergencies. 

Pollutants  discharged  in  overflow 
from  catfish  production  ponds  have 
been  well  studied  in  Mississippi  and 
Alabama.  The  research  shows  variation 
in  pollutant  concentration  by  season, 
with  the  siunmer  months  having  the 
highest  levels  of  pollutants  in  effluent 
overflows  and  discharges.  The  measured 
pollutants  and  seasonal  average  ranges 
included  settleable  solids  (0.01-0.2  mg/ 
L),  total  suspended  solids  (29-135  mg/ 
L),  total  nitrogen  (1.9-7.0  mg  N/L),  total 
ammonia  (0.27-2.76  mg  N/L).  total 
phosphorus  (0.09-0.54  mg  P/L)  and 
biochemical  oxygen  demand  (5.3-26.1 
mg  O2/L)  (Tucker  et  al,  2002.  DCN 
61555). 

Hybrid  striped  bass  is  another  species 
that  is  often  produced  in  pond  systems. 
The  body  of  knowledge  needed  for  the 
culture  of  hybrid  striped  bass  for 
foodfish  production  grew  from  the 
expanded  efforts  throughout  the 
southeastern  United  States  to  provide 
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striped  bass  and  hybrid  Morone  species 
for  stocking  public  reservoirs  for 
recreational  fishing  and  fisheries 
management.  Responses  to  EPA's 
screener  survey  indicates  that  77%  of 
striped  bass/hybrid  striped  bass 
producers  use  earthen  ponds,  17%  use 
recirculating  systems,  and  6%  use  flow- 
through  systems. 

Ponds  used  to  raise  food  sized  hybrid 
striped  bass  must  be  completely 
harvested  before  the  pond  can  be 
restocked,  otherwise  the  larger  fish  will 
feed  on  the  smaller  fish.  Ponds  are 
drained  for  harvest  either  annually  or 
biennially,  depending  on  stocking  size. 
The  ponds  must  be  completely  drained 
to  ensure  that  all  fish  are  captiired. 
Some  producers  use  an  EPA  registered 
pesticide  to  kill  any  remaining  fish  after 
harvest.  If  a  pesticide  is  used,  water 
conservation  is  the  goal  and  the  pond 
does  not  need  to  be  drained.  The  most 
commonly  used  pesticide  is  rotenone, 
which  degrades  fairly  quickly  allowing 
the  pond  to  be  restocked  within  a  short 
period  of  time. 

Other  species  that  are  raised  in  ponds 
that  must  be  drained  either  partially  or 
completely  to  be  harvested  include 
tilapia,  baitfish,  and  sport  fish.  Tilapia 
can  escape  seines  or  nets  by  jiunping 
over  or  swimming  under  them. 
Therefore,  ponds  are  partially  drained  to 
make  it  more  difficult  for  the  tilapia  to 
escape  the  nets.  Most  baitfish  are 
harvested  with  seines,  but  ponds  must 
be  drained  and  all  fish  removed  prior  to 
starting  a  new  crop.  However,  most 
baitfish  producers  conserve  the  water 
that  is  drained  from  a  pond  by  moving 
it  to  another  pond. 

2.  Flow-Through  Systems 

The  predominant  form  of  flow- 
through  systems,  raceways,  are 
constructed  to  mimic  a  stream,  with 
fresh  water  continuously  entering  at  the 
top  of  the  system  and  discharging  from 
the  bottom  (or  downstream  end)  of  the 
system.  Between  the  top  and  the  bottom 
of  the  raceway  system  are  a  series  of 
production  units,  which  can  be  either 
small  ponds  or  raceways  of  earthen  or 
concrete  material.  Smaller,  younger  fish 
are  typically  placed  in  the  units  at  the 
top  of  the  system  near  the  water  source, 
which  is  the  highest  quality  water.  As 
the  fish  grow  they  can  tolerate  lesser 
quality  water  and  they  are  moved  to 
downstream  units. 

Flow-through  systems  are  used  to 
produce  species  that  must  have  very 
high  quality  water.  Trout  and  salmon 
are  two  examples  of  fish  that  require 
very  high  quality  water  with  high 
dissolved  oxygen  levels  and  consistent 
cold  temperatures.  The  predominant 
species  raised  in  flow-through  systems 


is  trout.  Salmon  fry  are  also  raised  in 
flow-through  systems  imtil  they  are 
moved  to  a  marine  environment. 

The  most  significant  pollutant 
discharged  from  flow-through  systems  is 
solids  fi'om  uneaten  feed  and  feces  that 
settle  to  the  bottom  of  the  raceways. 
These  solids  are  primarily  composed  of 
organic  matter  including  BOD,  organic 
nitrogen  and  organic  phosphorus.  Many 
flow-through  systems  have  barriers  in 
the  lower  portion  of  each  raceway  to 
create  a  quiescent  zone.  The  quiescent 
zone  allows  the  solids  to  settle  and  be 
collected.  Restricting  the  fish  from 
entering  the  quiescent  zone  keeps  the 
solids  from  becoming  resuspended.  The 
captured  solids  are  periodically 
transferred  to  an  off-line  settling  basin 
for  additional  settling.  Water  is  then 
typically  decanted  off  and  recombined 
with  the  rest  of  the  water  being 
discharged  from  the  facility.  Some 
facilities  have  installed  additional  solids 
polishing  treatment,  such  as  filtration  or 
an  additional  settling  basin.  Facilities 
that  do  not  use  quiescent  zones  may 
treat  the  total  flow-through  a  settling 
basin  to  remove  solids.  Older  and 
smaller  facilities  that  have  earthen 
raceways  or  ponds  generally  use  lower 
flow  rates  to  prevent  scouring  euid 
erosion  of  the  production  unit,  allowing 
solids  to  acciunulate  and  decompose  by 
natural  processes. 

*  Flow-through  facilities  typically  are 
fed  by  wells,  springs,  or  by  diverting  a 
portion  of  a  stream.  Springs  and  wells 
are  preferred  because  they  usually 
provide  water  that  is  of  consistent 
temperature,  high  quality,  and  free  from 
disease  organisms.  Free  flowing  springs 
also  have  the  advantage  of  little  or  no 
pumping  costs.  Some  flow-through 
system  facilities  require  source  waters  to 
be  pretreated  to  remove  substances  such 
as  sediment  or  iron  and  to  add  oxygen. 

Fish  in  flow-through  systems  are  fed 
on  a  scheduled  basis,  allowed  to  self 
feed  by  activating  a  feeding  mechanism, 
or  a  combination  of  the  two.  Dead  fish 
are  removed  from  the  raceways  on  a 
regular  basis  to  prevent  accumiUation  at 
the  end  of  the  raceway  that  impedes  the 
flow  of  water  from  the  facility. 

3.  Recirculating  Systems 

Recirculating  systems  are  used  to 
raise  fish  in  a  controlled  environment. 
The  fish  are  raised  in  tanks  with 
continuously  flowing  water  that  is 
recirculated  through  a  water  treatment 
system  and  returned  to  the  production 
tanks.  The  treatment  may  include 
mechanical  filters  to  remove  solids  and 
biological  filters  to  degrade  the  BOD  and 
nitrify  the  ammonia,  and  oxygenation. 
Most  recirculating  systems  replace 
about  10%  of  the  system  water  voliime 


daily  to  make  up  for  evaporation  and 
water  supply  loss  associated  with  solids 
filter  backwash,  and  to  compensate  for 
inefficiencies  in  the  filtration  process. 
Several  facilities  reported  treating  their 
effluent  with  primary  solids  settling  and 
solids  polishing  filtration. 

Because  construction  requires 
considerable  capital  investment,  the  fish 
produced  in  these  systems  are  generally 
high  valued  species.  Species  produced 
include  tilapia,  hybrid  striped  bass,  and 
ornamental  fish  species.  Recirculating 
systems  are  well  suited  to  maintaining 
water  temperature  and  can  be  built 
almost  anywhere. 

4.  Net  Pen  and  Open  Water  Systems 

Net  pens  and  open  water  systems  take 
advantage  of  an  existing  water  body's 
circulation  to  wash  away  wastes  and 
bring  fresh  water  to  the  animals. 
F^sently,  the  most  conunon  species 
raised  in  open  water  systems  are 
moUuscan  shellfish  (oysters,  clams,  and 
mussels]  that  are  primarily  grown  on 
floating  rafts  or  prepared  bottoms,  and 
salmon  that  are  grown  to  market  size  in 
net  pens.  Lobster  poimds,  foimd  only  in 
Maine,  are  placed  in  coves  along  the 
shoreline  to  hold  lobsters  for  favorable 
markets.  There  is  considerable  interest 
and  research  being  conducted  to  raise 
additional  species  of  fish  in  net  pen 
systems. 

In  the  case  of  molluscs,  producers 
may  plant  the  animals  on  the  bottom  of 
an  intertidal  area  or  suspend  them 
above  the  bottom  in  racks  or  trays  or  on 
lines.  The  molluscs,  which  are  filter 
feeders,  reduce  concentrations  of 
nutrients  through  feeding.  Molluscs  do 
excrete  wastes,  but  generally,  this  has  a 
minimal  impact  on  the  envfronment. 

Net  pen  structures  are  mostly  used  to 
grow  finfish  to  food  size  and  are 
constructed  in  rectangular,  octagonal  or 
round  shapes.  Nets  are  suspended  from 
a  floating  structure  to  contain  the  crop 
of  fish.  The  mesh  size  of  this  net  is 
usually  increased  as  the  fish  grows  to 
provide  more  water  circulating  inside 
the  net.  The  net  pen  structiires  are 
designed  to  float  at  the  surface  and  are 
constructed  with  "jump  nets"  that 
extend  above  the  water  line  to  prevent 
the  fish  from  jumping  out.  There  is 
another  net,  which  surroimds  the 
primary  net  in  the  pen  to  keep  predators 
from  reaching  the  confined  fish.  The 
pens  are  anchored  to  the  sea  floor,  but 
are  designed  to  have  some  movement 
with  the  tidal  and  wave  action.  These 
structures  are  often  placed  in  bays  and 
are  sited  to  benefit  from  tidal  and 
current  action  to  move  wastes  away 
from  the  pens  and  bring  oxygenated, 
high  quality  water  to  the  net  pen. 
Because  these  systems  are  placed  in 


open  waters,  anything  that  is  added  to 
the  system  may  contribute  to  pollution. 
Feed  and  fish  metabolic  excretions  will 
contribute  solids,  BOD  and  nutrients  to 
the  water  column.  Other  potential 
pollutants  include  zinc,  that  is  added  in 
trace  amoimts  to  the  feed  as  a  mineral 
supplement  and  copper  from  an 
antifouling  compound  that  is  used  on 
some  of  the  nets.  Pollutant  discharges 
from  some  net  pen  operations  have  been 
found  to  cause  impacts  to  the  benthic 
commtmity.  Net  pen  facilities  have  also 
been  linked  to  water  circulation  impacts 
and  changes  in  the  natural  flushing 
aroimd  the  facility  that  occurs  from 
decreased  tidal  action  when  nets 
become  fouled. 

5.  Feed,  Diseases,  and  Non-Native 
Species 

Some  concerns  about  certain  aspects 
of  producing  aquatic  animals  have 
arisen.  Among  these  are  the  feed 
(because  of  the  nutrient  content), 
diseases  and  possible  ways  of  treating 
diseases  when  they  occur  through  the 
use  of  drugs  and  chemicals,  and 
escapement  of  non-native  species.  Each 
of  these  is  simimarized  below. 

a.  Feed.  Most  aquatic  animal 
production  requires  active  feeding  of  the 
cmimals  being  raised.  A  few  species, 
such  as  molluscs,  feed  from  naturally 
occurring  sources.  For  some  species, 
conditions  are  created  to  promote  the 
growth  of  natural  sources  of  feed  (such 
as  fertilizing  ponds  to  stimulate  the 
algae  growth  as  the  source  of  food).  This 
is  common  practice  in  the  production  of 
baitfish,  ornamental,  and  finfish 
fingerlings  of  many  species.  Commercial 
feed  for  the  major  species  produced  has 
undergone  substantial  improvements  in 
recent  years.  The  feed  has  been 
improved  both  in  terms  of  its  nutritional 
content  (allowing  for  the  reduction  in 
some  ingredients  that  are  not  processed 
by  the  fish,  such  as  phosphorus),  and  its 
physical  properties  (a  lower  density  and 
moisture  rate  allows  the  feed  to  float 
longer,  increasing  fish  consmnption  and 
decreasing  the  amount  of  uneaten  feed). 
Open  water  faciUties  offer  little,  if  any, 
opportunity  for  treatment  and  removal 
of  pollutants,  such  as  excess  feed,  prior 
to  discharge,  thus  feed  management  is  a 
very  important  component  of  pollution 
control  at  net  pen  facilities.  Pond 
facilities  represent  the  other  end  of  the 
spectrum.  Ponds,  as  described  above, 
act  as  a  waste  treatment  system  and 
have  capacity  to  absorb  pollutants 
resulting  from  uneaten  feed  and  feces. 
Recirculating  systems  and  flow-through 
systems  perform  better  (i.e.,  discharge 
less  waste)  with  the  practice  of  proper 
feed  management.  These  systems  can 
remove  some  of  the  pollutants 


associated  with  uneaten  feed,  but  most 
flow-through  systems  do  not  have  the 
technology  to  treat  excess  feed  as  it 
breaks  down  and  releases  dissolved 
pollutants.  The  decomposition  of 
uneaten  feed  will  put  a  greater  demand 
on  the  filtration  system  used  by 
recinnilating  systems  to  clean  the  water 
as  it  is  being  recirculated.  Feed  is  the 
most  expensive  production  input  for 
most  GAAP  facilities,  so  operators  have 
a  financial  incentive  to  minimize  excess 
feed,  independent  of  concerns  about 
water  quality. 

b.  Diseases.  By  providing  food  and 
oxygen,  aquatic  animal  production 
facilities  can  produce  fish  and  other 
aquatic  animals  in  greater  numbers  than 
natural  conditions  would  allow.  This 
means  that  system  management  is 
important  to  ensure  that  the  animals  do 
not  become  overly  stressed,  making 
them  more  vulnerable  to  disease 
outbreaks.  When  diseases  do  occur, 
facilities  may  be  able  to  treat  diseased 
aquatic  animals  with  drugs.  Operators 
producing  aquatic  animals  that  are 
being  produced  for  human  consumption 
must  comply  with  requirements 
established  by  the  Food  and  Drug 
Administration  (FDA)  with  respect  to 
the  drugs  that  can  be  used  legally  to 
treat  their  animals,  the  dose  that  can  be 
used,  and  the  withdrawal  period  that 
must  be  achieved  before  the  animals  can 
be  processed  for  consumption.  Drugs 
can  be  divided  into  four  categories: 
approved  drugs,  investigational  drugs, 
extra-label  use  drugs,  and  unapproved 
drugs.  Approved  drugs  have  already 
been  screened  by  the  FDA  to  determine 
whether  they  cause  significant  adverse 
public  health  or  environmental  impacts 
when  used  in  accordance  with  label 
instructions.  Currently,  there  are  six 
approved  drugs  for  selected  GAAP 
species  and  disease  conditions.  The 
currently  approved  drugs  are:  (1) 
Chorionic  gonadotropin  (Chorulon®) 
used  for  spawning,  (2)  oxytetracycline 
(Terramycin®)  which  is  an  antibiotic, 
(3)  Sulfadimethoxine,  ormetoprim 
(Romet-30®)  which  is  an  antibiotic,  (4) 
tricaine  methanesulfonate  (Finquel® 
and  Tricaine-S)  which  is  an  anesthetic, 
(5)  formalin  (Formalin-F®,  Paracide-F® 
and  PARASITE-S®)  used  for  fungus 
and  parasite  treatment,  and  (6) 
sulfamerazine  which  is  an  antibiotic. 

The  FDA  authorizes  use  of 
investigational  drugs  on  a  case-by-case 
basis  to  allow  a  way  of  gathering  data 
for  the  approval  process.  21  U.S.C. 
360b(j).  Study  protocols  establish 
quantities  and  conditions  of  use.  NPDES 
permits  sometimes  have  required 
reporting  of  the  use  of  drugs  and 
chemicals.  To  EPA's  knowledge,  very 
few  permits  have  established  limitations 


on  the  use  of  drugs  and  chemicals, 
probably  due  to  thefr  intermittent  use 
and  the  lack  of  analytical  methods  to 
measure  such  drugs  and  chemicals  in 
wastewater  matrices.  Extra-label  drug 
use  is  restricted  to  use  of  approved 
animal  and  human  drugs  only  by  the 
order  of  a  licensed  veterinarian,  and 
must  be  within  the  context  of  a  valid 
veterinarian-client-patient  relationship. 
New  unapproved  animal  drugs  are 
sometimes  used  in  discrete  cases  where 
the  FDA  exercises  its  regulatory 
discretion. 

c.  Non-Native  Species.  Many  of  the 
aquatic  animal  species  in  commercial 
production  are  "non-native"  to  the 
geographic  area  of  production.  These  are 
species  that  have  been  brought  into  the 
United  States  from  abroad  or  into  a 
region  of  the  United  States  where  they 
would  not  occur  naturally.  When  non- 
native  species  are  introduced  to  an  area, 
there  may  be  a  potential  for  these 
species  to  become  invasive,  out- 
competing  and  threatening  the  survival 
of  the  native  species.  There  may  also  be 
the  potential  that  the  introduction  of 
non-native  species  will  introduce 
diseases  against  which  native 
populations  have  no  natural  defenses. 
The  Department  of  Interior's  Fish  and 
Wildlife  Service  along  with  the 
Department  of  Commerce's  National 
Marine  Fisheries  Service  oversee  the 
introduction  of  non-native  species  into 
the  United  States.  In  addition,  many 
State  Departments  of  Fish  and  Wildlife 
have  established  programs  to  control  the 
introduction  and  release  of  non-native 
species  within  their  States.  The  United 
States,  however,  has  banned  the 
importation  of  very  few  non-native 
species.  There  are  several  examples  of 
species  becoming  established  in  the 
wild,  in  part  through  aquatic  animal 
production,  that  some  States  have 
defined  as  non-native  to  specific  areas 
of  the  United  States  (e.g..  Adantic 
salmon — non-native  to  the  Pacific 
'  Northwest,  bighead  and  grass  carp,  and 
some  ornamental  species).  It  should  be 
noted  that  aquatic  animal  production  is 
one  of  several  causes  of  non-native  or 
invasive  species  introductions;  ballast 
water,  for  example,  has  been  associated 
with  non-native  or  invasive  species 
introductions. 

rv.  Summary  of  Data  Collection 

A.  Primary  and  Secondary  Sources  of 
Data  and  Information 

The  Agency  evaluated  the  following 
databases  to  locate  data  and  information 
to  support  regulatory  development:  the 
Agency's  PCS  database,  the  Aquatic 
Sciences  and  Fisheries  Abstracts 
database,  the  USDAs  AGRICOLA 
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database,  the  1998  USDA  Census  of 
Aquaculture,  the  SEC's  EDGAR 
Database,  the  Dun  &  Bradstreet  Million 
Dollar  Directory,  and  the  Hoover's 
database.  In  addition,  the  Agency 
conducted  a  thorough  collection  and 
review  of  secondary  sources,  which 
include  data,  reports,  and  analyses 
published  by  government  agencies; 
reports  and  analyses  published  by  the 
aquatic  animal  production  industry  and 
its  associated  organizations;  and 
publicly  available  financial  information 
compiled  by  both  government  and 
private  organizations. 

EPA  used  all  of  the  documents  cited 
above  in  developing  the  industry 
profile,  a  siuvey  sampling  frame,  and  for 
stratifying  the  survey  sampling  frame.  In 
addition  to  these  publications.  EPA 
examined  many  other  documents  that 
provided  useful  overviews  and  analysis 
of  the  aquatic  animal  production 
industry.  EPA  also  conducted  general 
Internet  searches  by  company  name. 

B.  Industry  Surveys 

EPA  developed  a  survey 
questionnaire  because  the  existing 
primary  and  secondary  sources  of 
information  available  to  EPA  did  not 
contain  the  information  necessary  to 
fully  evaluate  regulatory  options.  In 
particular,  EPA  evaluates  facility/site 
specific  technical  and  economic 
information  to  evaluate  the  costs  and 
benefits  of  regulation.  EPA  made  every 
reasonable  attempt  to  ensure  that  the 
AAP  industry  Information  Collection 
Request  (ICR)  did  not  request  data  and 
information  currently  available  through 
less  burdensome  mechanisms.  Prior  to 
publishing  a  notice  in  the  Federal 
Register  on  September  14,  2000(65  FR 
55522),  EPA  met  with  and  distributed 
draft  copies  of  the  survey  questionnaires 
to  the  Joint  Subcommittee  on 
Aquaculture's  Aquaculture  Effluents 
Task  Force  (JSA/AETF).  which  includes 
representatives  from  various 
government  agencies,  industry  and  trade 
associations,  academia.  and  other 
interested  stakeholders. 

On  September  14,  2000,  EPA 
announced  its  intent  to  submit  the 
Aquatic  Animal  Production  Industry 
Survey  Information  Collection  Request 
(ICR)  to  0MB  (65  FR  55522).  The 
September  14,  2000  notice  requested 
conunent  on  the  draft  ICR  and  the 
survey  questionnaire.  EPA  received  44 
sets  of  comments  during  the  60  day 
public  comment  period.  Commentors  on 
the  ICR  included:  National  Oceanic  and 
Atmospheric  Administration,  U.S.  Trout 
Fanners  Association,  American  Farm 
Bureau  Federation,  North  Carolina  State 
University,  Louisiana  Rice  Growers 
Association,  Michigan  Department  of 


Natural  Resources,  Mississippi  Farm 
Bureau  Federation,  Idaho  Farm  Bureau 
Federation,  and  the  Freshwater 
Institute.  EPA  made  significant 
revisions  to  the  survey  methodology  and 
questionnaires  as  a  result  of  these  public 
comments.  Based  on  the  comments, 
EPA  revised  the  questionnaire  and 
divided  it  into  two  survey  versions.  The 
first  version  is  the  screener  survey  (short 
version)  and  the  second  version  is  the 
detailed  survey  (the  longer  version).  The 
two  primary  reasons  for  the  Agency 
splitting  the  survey  were:  (1)  Comments 
to  the  effect  that  the  Agency  would  not 
know  how  much  emphasis  to  place  on 
rarely  occurring  facility  types  without  a 
census  and  (2)  the  need  to  target  specific 
types  of  aquatic  animal  production 
facilities  that  could  not  be  identified 
using  information  obtained  from  the 
databases  available  to  the  Agency  at  that 
time.  After  evaluating  the  comments 
received  on  the  September  14,  2000 
notice,  EPA  drafted  a  revised  detailed 
survey,  which  was  sent  to  the  JSA/AETF 
for  review  and  comment.  EPA  worked 
with  the  JSA/AETF  via  conference  call 
and  written  comments  to  further  refine 
the  detailed  survey.  EPA  also  conducted 
two  conference  calls  with  the  economic 
technical  subgroup  of  the  JSA/AETF  to 
discuss  the  economic  and  financial 
questions  in  the  survey.  To  the  extent 
possible,  EPA  incorporated  comments 
and  suggestions  from  these  reviews  into 
the  survey. 

EPA  published  a  second  notice  in  the 
Federal  Register  on  June  8,  2001  (66  FR 
30902),  announcing  the  Agency's  intent 
to  submit  another,  revised  aquatic 
animal  production  industry  Survey 
Information  Collection  Request  (ICR)  to 
OMB.  The  June  8,  2001,  notice 
requested  comment  on  the  draft  ICR 
supporting  statement,  the  short  screener 
survey  and  the  detailed  survey 
questionnaire.  EPA  received  9  sets  of 
comments  during  the  30  day  public 
comment  period.  Commenters  on  the 
ICR  included:  North  Carolina 
Department  of  Agriculture  and 
Consumer  Services,  Ohio  Aquaculture 
Association,  Catfish  Farmers  of 
America,  National  Aquaculture 
Association,  National  Association  of 
State  Aquaculture  Coordinators,  U.S. 
Trout  Farmers  Association,  American 
Farm  Bureau  Federation,  and  Florida 
Department  of  Agriculture  and 
Consumer  Services.  EPA  obtained 
approval  from  OMB  for  the  use  and 
distribution  of  the  short  screener  survey 
on  August  1,  2001  (66  FR  64817).  EPA 
obtained  approval  from  OMB  for  the  use 
and  distribution  of  the  detailed  survey 
on  November  28,  2001  (67  FR  6519). 


1.  Description  of  the  Siuveys 

In  August  2001,  EPA  mailed  a  short 
screener  survey,  entitled  "Screener 
Questionnaire  for  the  Aquatic  Animal 
Production  Industry"  to  approximately 
6,000  potential  Aquatic  Animal 
Production  facilities.  A  copy  of  the 
screener  is  included  in  the  record 
(USEPA,  2001,  DCN  10001).  The 
screener  survey  consisted  of  eleven 
questions  to  soUcit  general  facility 
information,  including  confirmation 
that  the  facility  was  engaged  in  aquatic 
animal  production,  species  and  size 
category  produced,  type  of  production 
system,  wastewater  disposal  method, 
and  the  total  production  at  the  facility 
in  the  year  2000.  EPA  used  the 
information  collected  from  the  screener 
survey  to  describe  industry  operations 
and  wastewater  disposal  practices.  EPA 
also  used  the  responses  to  the  facihty 
production  question  to  classify  whedier 
or  not  each  facility  is  "small"  according 
to  the  Small  Business  Administration 
regulations  at  13  CFR  part  121. 

EPA  designed  the  second  survey  to 
collect  detailed  site-specific  technical 
and  financial  information.  A  copy  of  the 
detailed  survey  is  included  in  the  record 
(USEPA,  2002e,  DCN  10002).  The 
detailed  survey  is  divided  into  three 
parts.  The  first  two  parts  collect  general 
facility,  technical,  and  cost  data.  The 
first  set  of  questions  in  part  A  request 
general  facility  site  information, 
including  facility  contact  information, 
facility  size,  and  NPDES  permit 
information.  The  general  facility 
information  questions  also  ask  the 
facility  to  identify  species  and 
production  type  and  confirm  that,  in 
fact,  it  is  engaged  in  aquatic  animal 
production.  The  second  set  of  questions 
in  part  A  focused  on  system 
descriptions  and  wastewater  control 
technologies. 

The  wastewater  control  technology 
section  is  divided  into  six  parts,  one 
part  for  each  type  of  production  system 
(pond,  flow-through,  recirculating,  net 
pens  and  cages,  floating  aquacultiue  £uid 
bottom  culture,  and  other  systems).  The 
individual  system  sections  have  been 
tailored  with  specific  questions  and 
responses.  Each  of  these  sections  asks 
the  respondent  to  describe  (1)  the 
system,  (2)  water  use,  (3)  pollutant 
control  practices,  and  (4)  discharge 
characteristics. 

The  second  part  of  the  survey  asks  the 
respondent  for  facility  cost  information. 
The  cost  information  is  intended  to 
provide  EPA  with  a  complete 
description  of  all  cost  elements 
associated  with  the  pollution  control 
practices  and  technologies  used  at  the 
facility.  Separate  tables  show  the  details 


of  capital  and  annual  operating  costs. 
The  cost  section  also  evaluates  the 
current  discharge  monitoring  practices, 
product  losses,  and  feed  information. 

The  third  part  of  the  detailed  survey 
elicits  site-specific  financial  and 
economic  data.  EPA  intends  to  use  this 
information  to  characterize  the 
economic  status  of  the  industry  and  to 
estimate  potential  economic  impacts  of 
wastewater  regulations.  The  survey 
requests  financial  and  economic 
information  for  the  fiscal  years  ending 
1999,  2000  and  2001 — ^the  most  recent 
years  for  which  data  are  available. 

The  Agency  intends  to  use  this 
information  to  refine  the  regulation 
proposed  today.  The  Agency  also  would 
use  data  that  identifies  treatment 
technologies  in  place  to  determine  the 
feasibility  of  regulatory  options,  and  to 
refine  its  estimates  of  compliance  costs, 
pollutant  loading  and  load  reductions 
associated  with  the  technology-based 
options,  and  potential  environmental 
impacts  associated  with  the  regulatory 
options  EPA  considers  for  final 
rulemaking.  The  data  gathered  through 
this  survey  and  any  revisions  to  the 
proposed  regidation  that  may  result 
from  this  additional  data  would 
subsequently  be  published  in  a  notice  in 
the  Federal  Register  to  provide  the 
public  an  opportunity  to  conunent  on 
this  data. 

2.  Development  of  Survey  Mailing  List 

The  mailing  list  (sample  frame)  for 
EPA's  screener  survey  was  developed  by 
synthesizing  facility  information  found 
in  the  Durm  and  Bradstreet  database, 
EPA's  Permit  CompUance  System  (PCS), 
contacts  with  EPA  regional  permit 
writers,  EPA  site  visits,  State 
aquaculture  contacts,  assistance  from 
the  Bureau  of  Indian  Affairs  on  tribal 
facilities,  universities,  recent  issues  of 
Aquaculture  Magazine,  and  an 
extensive  collection  erf  Web  sites  with 
aquaculture  references.  The  mailing  list 
EPA  developed  contained 
approximately  6,000  facilities.  This 
number  seemed  to  compare  favorably 
with  the  roughly  4,000  conunercial 
facilities  found  in  the  1998  Census  of 
Aquaculture  and  the  additional  Federal, 
State,  Tribal,  research,  and  non-profit 
facilities  not  found  in  the  1998  Census 
of  Aquaculture  (USDA.  2000,  DCN 
60605).  EPA  believes  that  this  mailing 
population  was  as  current  as  possible 
and  reasonably  complete. 

3.  Response  to  the  Screener  Survey 

EPA  sent  the  screener  survey  to  all 
6,000  facilities  on  its  mailing  list.  EPA 
received  responses  frtim  4,900  facilities, 
with  about  2,300  facilities  reporting  that 
they  do  produce  aquatic  animals.  The 


discrepancy  between  the  number  of 
surveys  sent  and  the  number  of  facilities 
reporting  that  they  are  aquatic  animal 
producers  is  largely  attributed  to  the  fact 
that  the  list  was  compiled  from  general 
industry  sources  and  included  aquatic 
animal  processors,  retailers,  etc. 

As  described  in  Section  V,  EPA  is 
proposing  to  establish  effluent 
limitations  guideline  regulations  for 
various  segments  of  the  concentrated 
aquatic  animal  production  sector,  thus, 
the  Agency  sent  the  detailed  survey  to 
a  sample  of  263  facilities.  EPA  used  the 
results  of  the  screener  siuvey  to  ensure 
that  the  facilities  that  received  the 
detailed  questionnaire,  in  fact,  produce 
aquatic  animals  and  that  a  high 
percentage  are  conducting  operations 
that  would  be  included  in  the  scope  of 
today's  proposal. 

4.  Sample  Selection  for  the  Detailed 
Siu^ey 

Respondents  to  the  detailed 
questionnaire  were  selected  at  random 
from  within  groups  (stratified  random 
selection)  that  were  identified  using 
results  of  the  screener  survey.  The 
sample  and  the  questionnaires 
described  above  are  expected  to  provide 
EPA  with  the  additional  information 
that  will  be  used  to  re-estimate  the  costs 
and  benefits  associated  with  the 
proposed  regulatory  options.  These 
results  along  with  results  from  any 
additional  evaluations  based  on 
comments  on  the  proposal  will  be 
published  in  the  Notice  of  Data 
Availability  (NODA)  prior  to  final 
action. 

C.  Site  Visits  and  Wastewater  Sampling 

During  2000  and  2001,  EPA 
conducted  site  visits  at  more  than  70 
AAP  facilities.  EPA  conducted  some  of 
these  site  visits  as  part  of  AAP 
conferences  that  EPA  attended  to  better 
understand  the  industry.  The  purposes 
of  these  site  visits  were:  (1)  To  collect 
information  on  aquatic  animal 
operations;  (2)  to  collect  information  on 
the  generation  of  wastewater  and  waste 
management  practices  used  by  the  AAP 
facilities;  and  (3)  to  evaluate  each  such 
facility  as  a  candidate  for  multi-day 
sampling. 

In  selecting  candidates  for  site  visits, 
EPA  attempted  to  identify  facilities  that 
were  representative  of  various  GAAP 
operations,  as  well  as  both  direct  and 
indirect  dischargers.  EPA  specifically 
considered  the  type  of  aquatic  animal 
production  operation  (production 
method  and  species  produced), 
geographical  region,  age  of  the  facility, 
size  of  facility  (in  terms  of  production), 
wastewater  treatment  processes 
employed,  and  best  management 


practices/pollution  prevention 
techniques  used.  EPA  also  solicited 
recommendations  for  good-performing 
facilities  {e.g.,  facilities  vdth  advanced 
wastewater  treatment  practices)  from 
EPA  Regional  offices.  State  agencies, 
and  members  of  the  JSA/AETT.  The  site- 
specific  selection  criteria  are  discussed 
in  site  visit  reports  prepared  for  each 
site  visited  by  EPA  (DCN  30987-30998 
and  61615-61652)  and  sununarized  in 
the  GAAP  Development  Document.  The 
sites  visited  reflect  a  cross  section  of  the 
industry  that  is  fairly  complete  and 
proportionally  representative  of  the 
industry. 

Diiring  each  site  visit,  EPA  collected 
information  on  the  facility  and  its 
operations,  including:  (1)  General 
production  data  and  information;  (2)  the 
types  of  aquatic  animal  production 
wastewaters  generated  and  treated  on- 
site;  (3)  water  source  and  use;  (4) 
wastewater  treatment  and  disposal 
operations.  EPA  used  the  site  visit 
reports  to  prepare  multi-day  sampling 
and  analysis  plans  (SAPs)  for  each 
facility  that  would  undergo  multi-day 
sampling.  For  those  facilities  selected 
for  sampling  episodes,  EPA  also 
collected  information  on  potential 
sampling  locations  for  wastewater  (raw 
influent,  within  the  treatment  system, 
and  final  effluent);  and  other 
information  necessary  for  developing  a 
sampling  plan  for  possible  multi-day 
sampling  episodes. 

Based  on  data  collected  from  the  site 
visits.  EPA  selected  three  facilities  for 
multi-day  sampling  (two  flow-through 
systems  and  one  recirculating  system). 
The  purpose  of  the  multi-day  sampling 
was  to  characterize  pollutants  in  raw 
wastewaters  prior  to  treatment  as  well 
as  document  wastewater  treatment 
performance  (including  selected  unit 
processes).  Selection  of  facilities  for 
multi-day  sampling  was  based  on  an 
analysis  of  information  collected  during 
the  site  visits  as  well  as  the  following 
criteria:  (1)  The  facility  activities  and 
operations  were  representative  of  GAAP 
facilities  and  (2)  the  facility  utilized  in- 
process  treatment  and/or  end-of-pipe 
treatment  practices  that  EPA  was 
considering  for  technology  option 
selection. 

The  Agency  collected  the  following 
types  of  information  during  each 
sampling  episode:  (1)  Dates  and  times  of 
sample  collection;  (2)  flow  data 
corresponding  to  each  sample;  (3) 
production  data  corresponding  to  each 
sample;  (4)  design  and  operating 
parameters  for  source  reduction, 
recycling,  and  treatment;  technologies 
characterized  during  sampling;  (5) 
information  about  site  operations  that 
had  changed  since  the  site  visit  or  that 
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were  not  included  in  the  site  visit 
report;  and  (6)  temperatiire,  pH,  and 
dissolved  oxygen  (DO)  of  the  sampled 
waste  streams. 

During  each  multi-day  sampling 
episode,  EPA  sampled  facility  influent 
and  effluent  wastestreams  over  a  5-day 
period.  Samples  also  were  collected  at 
intermediate  points  throughout  the 
wastewater  treatment  system  to  assess 
the  performance  of  individual  treatment 
units.  Samples  were  obtained  using  a 
combination  of  composite  and  grab 
samples,  depending  upon  the  pollutant 
parameter  to  be  analyzed.  EPA  selected 
the  duration  for  sampling  the 
composites  to  reflect  feeding  and  non- 
feeding  conditions  at  the  facilities  and 
to  minimize  risk  to  sampling  personnel. 
The  composite  time  frames  ranged  from 
12  hours  to  24  hours.  EPA  had  the 
samples  analyzed  for  a  variety  of 
conventional  (BOD,  TSS,  oil  and  grease, 
and  pH),  nonconventional  {nutrients, 
microbiological,  drugs  and  chemicals), 
and  toxic  (metals  and  organic 
compounds)  pollutants.  When  possible 
for  a  given  parameter,  EPA  collected  24- 
hour  composite  samples  in  order  to 
capture  the  variability  in  the  waste 
streams  generated  throughout  the  day 
(e.g.,  production  wastewater  during 
feeding  and  non-feeding  periods.) 

Data  collected  from  the  sampling 
episodes  contributed  to  characterization 
of  the  industry,  development  of  the  list 
of  pollutants  of  concern,  and 
development  of  raw  wastewater 
characteristics.  EPA  used  the  data 
collected  from  the  influent, 
intermediate,  and  effluent  points  to 
analyze  the  efficacy  of  treatment  at  the 
facilities,  and  to  develop  current 
discharge  concentrations,  loadings,  and 
the  treatment  technology  options  for  the 
Concentrated  Aquatic  Animal 
Production  industry.  EPA  used  effluent 
data  to  calculate  the  long-term  averages 
(LTAs)  and  limitations  for  each  of  the 
proposed  regulatory  options.  EPA 
intends  to  use  industry-provided  data 
from  the  GAAP  detailed  survey  and 
other  sources  to  complement  the 
sampling  data  for  these  calculations  in 
final  rulemaking.  Diiring  each  sampling 
episode,  EPA  collected  flow  rate  data 
corresponding  to  each  sample  collected 
and  production  information  from  each 
associated  production  system  for  use  in 
calculating  pollutant  loadings.  EPA  has 
included  in  the  public  record  all 
information  collected  for  which  a 
facility  has  not  asserted  a  claim  of 
Confidential  Business  Information  (CBI) 
or  which  would  indirectly  reveed 
information  claimed  to  be  CBI. 

After  conducting  the  sampling 
episodes,  EPA  prepared  sampling 
episode  reports  for  each  facility  and 


included  descriptions  of  the  wastewater 
treatment  processes,  sampling 
procedures,  and  analytical  results.  EPA 
documented  all  data  collected  during 
sampling  episodes  in  the  sampling 
episode  report  for  each  sampled  site. 
Non-confidential  business  information 
from  these  reports  is  available  in  the 
public  record  for  this  proposal.  For 
detailed  information  on  sampUng  and 
preservation  procedures,  analytical 
methods,  and  quality  assiuance/quality 
control  procedures  see  the  Quality 
Assurance  Project  Plan  (QAPP)  (DCN 
61558)  and  SAPs  (DCN  61557,  DCN 
61710,  and  DCN  61711)  for  today's 
proposed  rule. 

D.  Pollutants  Sampled  and  Analytical 
Methods 

The  Agency  collected,  preserved,  and 
transported  all  samples  according  to 
EPA  protocols  as  specified  in  the  AAP 
QAPP. 

EPA  collected  composite  samples  for 
most  parameters  because  the  Agency 
expected  the  wastewater  composition  to 
vary  over  the  course  of  a  day.  The 
Agency  collected  grab  samples  from 
unit  operations  for  oil  and  grease  and 
microbiologicals  (e.g.,  total  and  fecal 
coliform.  fecal  streptoccocus, 
Aeromonas,  Mycobacterium  marinum, 

E.  coli,  and  Enterococcus  faecium). 
Composite  samples  were  collected 
either  manually  or  by  using  an 
automated  sampler.  Individual  aliquots 
for  the  composite  samples  were 
collected  at  a  minimujn  of  once  every 
four  hours  over  each  12-hoiu'  period.  Oil 
and  grease  samples  were  collected  two 
or  three  times  per  composite  time  frame 
and  microbiologicals  were  collected 
once  a  day. 

Table  IV.D-1  lists  the  parameters 
sampled  at  the  majority  of  the  facilities, 
some  of  which  have  not  been  identified 
as  pollutants  of  concern. 

Table  IV.D-1  :  GAAP  Sampled 
Parameters 


Table  IV.D-1 :  GAAP  Sampled 
Parameters— Gontinued 


Settleable  Solids 

Oil  and  grease 

pH 

Sulfate 

Bioctiemical  oxygen 

Metals  (e.g.,  arsenic, 

demand  (BOD^) 

chromium, 

Chemical  oxygen  de- 

copper, mercury, 

mand  (COD) 

zinc) 

Total  organic  carbon 

Volatile  Organics 

(TOO 

Total  suspended  sol- 

Semivdatile Organics 

ids  (TSS) 

Total  dissolved  solids 

Total  coHform 

(TDS) 

Total  volatile  solids 

Fecal  coliform 

(TVS) 

Ctiloride 

Es(^terichia  coli 

Total  Chlorine 

Fecal  streptococa 

Ammonia  as  nitrogen 

Aeromonas 

Nitrate/nitrite 

Mycot}acterium 

mannum 

Total  Kjeldahlnitro- 

Enterococcus  faecium 

gen  (TKN) 

Total  phosphorus 

Oxytetracycline 

(TP) 

Total  dissolved  phos- 

Toxicity: 

phoms  (TDP) 

Orthophosphate 

Fathead  Minnow, 

Pimephales 

promeias 

Temperature 

Cladoceran, 

Ceriodaptmia  dut}ia 

Dissolved  Oxygen 

Green  Alga, 

Selenastrum 

capricomatum 

Turbidity 

Conductivity 

Salinity 

All  wastewater  sample  analyses,  . 
except  for  the  field  measurements  of 
temperature,  tiubidity,  conductivity, 
salinity,  total  chlorine,  dissolved 
oxygen,  settleable  solids,  and  pH  were 
completed  by  EPA  contract  laboratories. 
EPA  collected  field  measurements  of 
temperature,  dissolved  oxygen,  and  pH 
at  the  sampling  site.  The  analytical 
chemistry  methods  used,  as  well  as  the 
sample  volume  requirements,  detection 
limits,  and  holding  times,  were 
consistent  with  the  laboratory's  quality 
assiuance  and  quality  control  plan. 
Laboratories  contracted  for  CAAP 
sample  analysis  followed  EPA  approved 
analysis  methods  for  all  parameters 
except  some  microbials  and  drugs  (i.e., 
oxytetracycline)  for  which  no  ciurent 
EPA  approved  method  has  been 
formally  developed.  The  protocols  used 
to  measiu-e  those  pollutants  are 
available  in  the  docket  to  today's 
proposal. 

Tne  EPA  contract  laboratories 
reported  data  on  their  standard  report 
sheet  and  submitted  them  to  EPA's 
sample  control  center  (SCC).  The  SCC 
reviewed  the  report  sheets  for 
completeness  and  reasonableness.  EPA 
reviewed  all  reports  from  the  laboratory 
to  verify  that  the  data  were  consistent 
with  requirements,  reported  in  the 
proper  units,  and  complied  with  the 
applicable  protocol. 

E.  Other  Data  Collection 

EPA  conducted  a  number  of  other 
data  collection  efforts  to  supplement 
information  gathered  through  the  survey 
process,  facility  sampling  activities,  site 
visits,  meetings  with  industry  experts, 
the  general  public,  and  government 
funded  studies.  The  main  purpose  of 
these  other  data  collection  efforts  was  to 
obtain  information  on  documented 
environmental  impacts  of  aquatic 
animal  production  facilities,  additional 


data  on  aquatic  animal  production 
waste  characteristics,  pollution 
prevention  practices,  wastewater 
treatment  technology  innovation,  and 
facility  management  practices.  These 
other  data  collection  activities  included 
a  literature  search,  a  review  of  current 
NPDES  permits,  and  a  review  of  NPDES 
Discharge  Monitoring  Reports. 

1.  Literature  Search  on  Environmental 
Impacts 

EPA  conducted  a  literature  search  to 
obtain  information  on  various  aspects  of 
the  aquatic  animal  production  industry, 
including  pollutants  causing 
environmental  impacts,  water  quality 
and  ecological  impacts  bom  these 
pollutants,  non-native  species  impacts, 
and  other  potential  impacts.  EPA 
performed  extensive  Internet  and  library 
searches  for  applicable  information. 
EPA  has  included  a  summary  of  the  case 
studies  in  the  public  docket  (DCN  ) 
associated  with  today's  proposal  and  in 
Chapter  9  of  the  CAAP  Economic 
Analysis  (DCN  20141).  The  primary 
sources  for  the  case  studies  include 
technical  journal  articles,  newspaper 
articles,  industry  experts,  and 
government  contacts  for  aquaculture. 

EPA  also  conducted  a  separate 
literature  search  for  case  studies  that 
characterize  the  AAP  industry,  or  more 
specifically  the  t)rpical  effluents 
associated  with  different  production 
system  types  and  species.  The  primary 
sources  for  the  case  studies  were 
technical  journal  articles. 

2.  Current  NPDES  Permits 

EPA  extracted  information  from  the 
Agency's  Permit  Compliance  System 
(PCS)  to  identify  concentrated  aquatic 
animal  production  industry  point 
source  dischargers  with  NPDES  permits. 
This  initial  extraction  was  performed  by 
searching  the  PCS  using  reported 
Standard  Industrial  Classification  (SIC) 
codes  used  to  describe  the  primary 
activities  occurring  at  the  site. 
Specifically,  EPA  used  the  following 
SIC  Codes:  0273Animal  Aquacultiue 
and  0921  Fish  Hatcheries  and  Preserves. 

EPA  identified  a  total  of  1,174 
concentrated  aquatic  animal  production 
facilities  in  the  PCS  database  which 
does  not  include  the  number  identified 
in  the  screener.  Some  of  these  faciUties 
may  have  permits,  but  are  not  in  the 
PCS  database.  Based  on  the  NPDES 
permits  foimd  in  the  PCS  database,  EPA 
estimates  that  377  facilities  have  active 
permits  (i.e.,  faciUties  that  are  still  in 
biisiness  and  are  required  to  be 
permitted). 

EPA  selected  a  sample  from  this 
universe  of  dischargers.  The  Agency 
then  reviewed  NPDES  permits  and 


permit  applications  to  obtain 
information  on  facility  type,  production 
methods  and  systems,  species  produced, 
and  effluent  treatment  practices  for  each 
of  the  aquatic  animal  production 
sectors.  EPA  used  this  information  as 
part  of  its  initial  screening  process  to 
identify  the  imiverse  of  A^  facilities 
that  would  be  covered  imder  the 
proposal.  In  addition,  this  information 
was  used  to  better  define  the  scope  of 
the  information  collection  requests  and 
to  supplement  other  information 
collected  on  waste  management 
practices  in  the  industry.  EPA  will 
continue  to  refine  its  estimates  of  direct 
dischargers  to  further  incorporate 
information  from  the  PCS  database. 

3.  Discharge  Monitoring  Reports 

The  Agency  collected  long-term 
effluent  data  from  facility  Discharge 
Monitoring  Reports  (DMRs)  to 
supplement  the  PCS  database  in  an 
effort  to  perform  a  check  on  the 
achievability  of  today's  propwjsed 
requirements.  DMRs  simunarize  the 
quality  and  voliune  of  wastewater 
discharged  frtim  a  facility  under  a 
NPDES  permit.  DMRs  are  critical  for 
monitoring  compliance  with  NPDES 
permit  provisions  and  for  generating 
national  trends  on  Clean  Water  Act 
compliance.  DMRs  may  be  submitted 
monthly,  quarterly,  or  annually 
depending  on  the  requirements  of  the 
NPDES  permit. 

EPA  extracted  discharge  data  and 
permit  limits  from  these  DMRs  to  help 
identify  regulated  pollutants  and  to 
identify  better  performing  facilities.  EPA 
was  able  to  collect  DMR  information  on 
a  total  of  157  facilities.  Of  those  157 
facilities,  EPA  was  able  to  identify  57 
flow-through  and  2  recirculating 
systems  for  which  basic  facility 
characteristics  are  available.  EPa  does 
not  have  sufficient  information  on  the 
facility  characteristics  for  the  remaining 
98  facilities.  EPA  collected  38,096  data 
points  on  126  separate  pollutant 
parameters  (including  nitrogen, 
phosphorus,  solids,  flow,  chemicals 
such  as  formalin,  diquat,  and  copper). 

Indirect  dischargers  file  compliance 
monitoring  reports  with  their  control 
authority  (e.g.,  POTW)  at  least  twice  per 
year  as  required  under  the  General 
Pretreatment  Standards  (40  GFR  403) 
while  direct  dischargers  file  discharge 
monitoring  reports  with  their  permitting 
authority  at  least  once  per  year.  EPA  did 
not  collect  compliance  monitoring 
reports  for  GAAP  facilities  that  are 
indirect  dischargers  because:  (1)  A  vast 
majority  of  CAAP  indirect  dischargers 
add  only  small  volumes  of  wastewater 
to  POTWs  and  typically  do  not 
discharge  toxic  compounds  and  (2)  this 


information  is  less  centraUzed  and 
much  harder  to  collect. 

F.  Summary  of  Public  Participation 

EPA  encoiuaged  the  participation  of 
all  interested  parties  throughout  the 
development  of  the  proposed  aquatic 
animal  production  effluent  limitations 
guidelines  and  standards.  EPA 
conducted  outreach  to  the  major  trade 
associations  via  the  JSA/AETF 
(participants  include  producers,  trade 
associations,  academics,  federal  and 
state  agencies  and  environmental 
organizations).  EPA  also  participated  in 
several  JSA/AETF  meetings  and  gave 
presentations  on  the  status  of  the 
regulation  development.  EPA  also  met 
with  environmental  groups,  including 
the  Natural  Resources  Defense  Council, 
concerning  this  proposal. 

In  the  development  of  the  surveys, 
which  were  used  to  gather  facility 
specific  information  on  this  industry, 
EiPA  consulted  with  the  various  JSA/ 
AETF  technical  subgroups  to  ensure 
that  the  information  being  requested 
was  asked  for  in  such  a  way  as  to  be 
understandable  and  that  it  would  be 
available  in  the  form  requested. 

EPA  also  met  with  representatives 
from  USDA,  FDA,  National  Marine 
Fisheries  Service  (NMFS)  of  Department 
of  Commerce  and  United  States  Fish 
and  WildUfe  Service  (USFWS)  of 
Department  of  Interior  to  discuss  this 
regulation.  EPA  met  with  the  Animal 
and  Plant  Health  Inspection  Service 
(APHIS)  of  USDA  to  discuss  potential 
regulations  related  to  aquatic  pathogens. 
EPA  met  with  FDA's  Center  of 
Veterinary  Medicine  to  discuss  the  new 
drug  approval  process.  EPA  met  with 
NMFS  and  USFWS  representatives  to 
discuss  non-native  species  and  the 
regulatory  authority  various  agencies 
have  over  non-native  species.  EPA  met 
with  representatives  from  State  and 
local  governments  to  discuss  their 
concerns  with  concentrated  aquatic 
animal  production  facilities  and  how 
EPA  sboidd  evaluate  options  to  regulate 
discharges  from  these  facilities. 

EPA  learned  about  the  regulator)' 
framework  that  some  of  these  agencies 
operate  under.  Specifically.  EPA's 
discussion  with  USFWS  focused  on 
intentional  and  unintentional 
introductions  and  what  authority 
USFWS  has  to  control  unintentional 
releases  of  non-native  species.  In 
discussions  with  FDA,  the  major 
concern  raised  was  the  use  of 
investigational  new  animal  drugs  and 
extra  label  use  of  drugs. 
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V.  Scope/Applicability  of  Proposed 
Regulation 

EPA  solicits  comments  on  various 
issues  regarding  applicability  of  today's 
proposed  national  effluent  limitations 
guidelines  and  standu-ds.  The  following 
discussion  descibes  the  applicability  for 
three  subcategories  of  concentrated 
aquatic  animal  production  facilities  that 
would  be  subject  to  the  regulations 
proposed  today. 

A.  Facilities  To  Be  Subject  to  40  CFR 
Part  451 

EPA  is  proposing  new  effluent 
limitations  guidelines  and  standards  for 
three  subcategories  of  the  concentrated 
aquatic  animal  production  industry: 
Flow-through  systems,  recirculating 
systems,  and  net  pens.  EPA  does  not 
propose  to  establish  effluent  limitations 
for  GAAP  facilities  in  any  subcategory 
that  produce  cold  water  species  with 
annual  production  between  20.000 
pounds  and  100,000  pounds  annually. 
EPA  also  does  not  propose  to  establish 
effluent  limitations  guidelines  for 
floating  and  bottom  culture  systems  for 
molluscan  shellfish  (e.g..  mussel  rafts) 
or  for  ponds,  but  EPA  does  invite 
comment  on  whether  EPA  should 
regulate  rapid  drain  discharges  from 
such  ponds.  EPA  does  not  propose 
categorical  pretreatment  standards  for 
any  production  subcategory. 

B.  Facilities  Not  Subject  to  40  CFR  Part 
451 

EPA  developed  the  production  rate 
thresholds  based  on  1998  Census  of 
Aquaculture  data  and  the  AAP  screener 
survey  data,  which  was  available  prior 
to  proposal.  EPA  used  six  production 
size  categories  that  correspond  with  the 
revenue  classifications  used  in  the  1998 
Census  of  Aquaculture  {i.e.,  $1,000- 
$24,999:  $25, 000-549,999;  550,000- 
599,999;  5100,000-5499,999:  $500,000- 
$1,000,000;  and  >$1 .000,000)  to  develop 
model  facilities  representing  these  size 
ranges  for  each  species  evaluated.  EPA 
also  used  these  size  ranges  to  group 
facility  production  data  reported  in  the 
AAP  screener  siu^^eys.  EPA  used 
national  average  product  prices  taken 
from  the  1998  Census  of  Aquaculture  to 
estimate  the  production  (in  pounds)  for 
the  dominant  species  that  were  reported 
grown  in  flow-through  (e.g.,  trout, 
salmon,  tilapia)  recirculating  (e.g.. 
tilapia,  hybrid  striped  bass)  and  net  pen 
(e.g.,  salmon]  systems.  For  alligator 
systems  reported  in  the  AAP  screener 
survey,  data  from  industry  reports  was 
used  to  estimate  production  value  and 
create  groupings  of  the  facilities.  EPA 
used  these  size  ciassiflcation  groupings 
to  more  acciuately  estimate  costs. 


loadings,  non-water  quality  impacts 
(NfWQIs),  and  economic  impacts  of  the 
proposed  limitations  and  standards  for 
each  of  the  size  classifications  within 
the  various  species  (or  aquatic  animal 
types)  cultured  inthis  industry.  That  is, 
■rather  than  assume  one  model  facility 
for  each  of  the  three  regulatory 
subcategories,  EPA  used  a  minimum  of 
6  model  facilities  for  each  facility  type 
(e.g.,  commercial,  government,  research) 
and  species  size  combinations  (e.g., 
fingerlings.  stockers,  food  size)  for  better 
accuracy  in  its  analyses  [see  also  GAAP 
Development  Document  for  further 
details  on  how  these  production  based 
thresholds  were  developed).  EPA 
applied  these  size  classifications  to  the 
AAP  screener  survey  data  to  derive  the 
model  facility  characteristics  that  have 
been  used  to  support  this  proposed 
regulation. 

In  evaluating  the  AAP  screener  survey 
data  related  to  facility  annual 
production,  EPA  identified  several 
variables  distinguishing  various  types  of 
facilities.  Aquatic  animal  production 
facilities  varied  by  type  of  facility 
operation  (i.e.,  species  and  production 
method)  and  type  of  wastewater 
management  (e.g.,  direct  discharger, 
indirect  discharger,  no  discharge/wastes 
applied  to  land  on  site).  EPA  identified 
annual  production  levels  (by  mass)  at 
facilities  and  then  identified  the 
corresponding  model  facility.  For  the 
purposes  of  estimating  costs,  loads, 
economic  impacts  and  Non  Water 
Quality  Impacts  (NWQIs),  EPA  only 
considered  the  data  for  the  model 
facilities  that  would  meet  the  definition 
of  a  GAAP  facility  as  defined  in  40  CFR 
122.24  and  appendix  C  to  part  122.  EPA 
invites  conunents  on  the 
appropriateness  of  using  this  method  of 
estimating  production  thresholds  to 
characterize  concentrated  aquatic 
animal  production  facilities  and  to 
determine  applicability  of  the  proposed 
regulations. 

The  production-based  threshold  in 
today's  proposal  were  based  on  a 
determination  that  the  facilities  below 
this  threshold  would  likely  experience 
adverse  economic  impacts  if  they  were 
subject  to  the  proposed  requirements. 
EPA  made  this  determination  based  on 
the  results  of  the  model  facility  analysis 
and  thus  would  likely  find  the 
regulations  not  economically 
achievable.  As  described  above,  the 
model  facilities  represent  specific  size 
ranges  (in  pounds)  derived  from  annual 
revenue  ranges  from  the  1998  Census  of 
Aquaculture,  using  price  data.  Most  of 
the  impacts  that  EPA  identified  would 
adversely  affect  trout  producers  below 
the  94,000  pounds  annual  threshold. 
Therefore,  the  Agency  proposes  to 


establish  the  applicability  threshold  for 
this  effluent  guideline  at  100,000 
pounds  annually  based  on  the  trout 
model  facility.  EPA  believes  it  would 
needlessly  complicate  the  regulation, 
with  little  corresponding  environment£il 
benefit,  to  try  to  establish  different 
applicability  thresholds  for  different 
species.  EPA  believes  this  applicability 
threshold  is  reasonable  and  will 
minimize  the  adverse  economic  impacts 
that  would  be  imposed  by  this  proposed 
regulation.  See  Section  IX  of  this  notice 
for  a  more  detailed  discussion  of  the 
economic  impact  analysis.  EPA  intends 
to  conduct  more  detailed  evaluations  of 
potential  thresholds  using  responses  to 
the  detailed  s\irvey.  Fiuther  evaluation 
may  warrant  a  change  in  the  proposed 
production-based  applicability 
threshold. 

Most  smaller  GAAP  facilities  (i.e., 
those  producing  below  the  applicability 
threshold)  are  not  included  within  the 
scope  of  today's  proposal  for  a  number 
of  reasons:  (1)  Small  GAAP  facilities,  as 
a  group,  discharge  less  than  18%  of  the 
total  suspended  solids  (or  1.1  million 
lbs/year)  and  less  than  18%  of  the 
nutrients  and  BOD  (or  1.1  million  lbs/ 
year)  when  compared  to  all  discharges 
from  the  entire  GAAP  industry;  (2)  EPA 
determined  that  only  a  limited  amount 
of  loadings  removal  would  be 
accomplished  by  improved  treatment  at 
the  BPT/BAT  level  of  control;  and  (3) 
EPA  estimated  that  the  small  facilities 
would  experience  compliance  costs  that 
exceeded  5%  of  their  revenues  which  is 
higher  than  for  large  facilities. 
Therefore,  EPA  is  not  proposing 
limitations  and  standards  for  discharges 
from  the  smallest  facilities.  Instead,  an 
NPDES  permit  for  such  a  smaller  facility 
that  is  defined  as  a  GAAP  facility  under 
the  NPDES  regulations  would  include 
limits  based  on  the  "best  professional 
judgment"  of  the  permit  writer. 

As  explained  above,  EPA's  proposed 
applicability  is  based  on  the  screener 
data  available  for  this  proposal.  EPA 
invites  comment  on  these  estimates  and 
conclusions  based  on  modeled  data, 
especially  because  EPA  is  aware  that 
many  permitted  flow-through  facilities 
producing  less  than  100,000  pounds  of 
cold  water  species  in  Idaho,  in  fact,  can 
achieve  similar  requirements  that  EPA 
is  proposing  for  large  facilities.  EPA 
invites  conunent  on  the  cost- 
reasonableness  of  lower  cost  BMP  plans 
for  smaller  facilities  (e.g.,  BMP  option 
without  numeric  limits  on  TSS).  EPA 
will  re-evaluate  this  size  threshold 
based  on  new  data  (i.e.,  the  detailed 
siuvey  responses)  and  intends  to  invite 
comment  on  that  data  in  a  notice  in  the 
Federal  Register.  EPA  is  also  soliciting 
conunent  on  alternative  size  thresholds 
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at  different  production  levels.  A 
supplemental  analysis  in  the  record 
(GAAP  Economic  Analysis  )  compares 
the  proposed  size  categories  in  terms  of 
costs,  pollutant  removals,  and  economic 
impacts  on  the  affected  facilities.  EPA 
specifically  is  requesting  comment  on 
how  alternative  thresholds  might  be 
justified  using  the  factors  discussed 
above  (e.g.  economic  impact,  small 
pollutant  loadings,  etc.)  and/or  other 
relevant  factors. 

By  today's  action,  EPA  also  does  not 
propose  effluent  limitations  guidelines 
and  standards  for  certain  species/ 
production  system  combinations  for 
reasons  unrelated  to  economics, 
specifically,  either  because  EPA  does 
not  believe  the  species/production 
system  adds  more  than  trivial  amoimts 
of  pollutants  or  because  no  feasible 
pollutant  control  technologies  are 
available  to  reduce  pollutant  loads  in 
more  than  de  minimis  amounts.  EPA  is 
not  proposing  regulations  for  discharges 
from: 

— Ponds.  The  culture  of  aquatic  animals 
in  ponds  requires  high  quality  water 
to  sustain  and  grow  the  aquatic 
animal  crop.  For  many  aquatic 
animals  raised  in  ponds,  the  pond 
itself  serves  as  a  natural  biological 
treatment  system  to  reduce  wastes 
generated  by  animals  in  the  pond 
(including  excess  feed,  maniue,  and 
dead  aquatic  animals).  The  NPDES 
regulations  for  warm  water 
concentrated  aquatic  animal 
production  facilities  -exclude 
discharges  from  "closed  ponds  which 
discharge  only  during  periods  of 
excess  runoff'  and  does  not  apply  to 
facilities  that  discharge  less  than  30 
days  per  year.  Given  these ' 
circumstances,  and  given  that 
overflow  pipes  in  ponds  tend  to  drain 
passively  from  the  top  surface  of  the 
pond,  discharges  due  to  excess  runoff 
should  be  of  comparatively  high  water 
quality.  As  such,  EPA  does  not 
propose  nationally-appUcable  effluent 
guidelines  regulations  for  pond 
system  discharges  related  to  sediment, 
erosion,  nutrients,  or  feeds.  See 
section  VIII  for  additional  discussion 
on  pond  systems.  EPA  invites 
conunent  on  its  proposal  not  to  adopt 
ELGs  for  ponds.  In  addition,  EPA 
specifically  invites  comments  on 
effluent  limitations  related  to  the  use 
of  drugs  and  chemicals  in  ponds 
should  be  considered,  BMPs  related  to 
escapement  of  non-native  aquatic 
animal  species  raised  in  ponds,  and 
Umits  to  control  discharges  frY)m  the 
technique  of  rapid  pond  drainage 
used  in  certain  pond  production 


systems,  particularly  shrimp,  should 
be  considered. 

— Lobster  pounds.  Intertidal 
impoundments  are  used  for  live 
storage  of  marine  crustaceans  (e.g.. 
lobsters,  crabs,  etc.)  to  keep  wild 
caught  animals  alive  pending  sale. 
EPA  is  not  proposing  nationally- 
applicable  effluent  limitations 
regulation  at  this  time  for  lobster 
pounds  because  the  Agency  has  not 
fo\md  any  applicable  pollutant 
control  technologies  to  reduce 
discharges,  EPA  continues  to  evaluate 
BMPs  that  might  apply  for  these  types 
of  facilities  (see  AAP  Technical 
Guidance  Manual).  EPA  invites 
comment,  however,  on  whether 
controls  and/or  reporting  of  the  use  of 
drugs  and  chemicals  that  EPA  is 
proposing  for  other  production 
systems  would  be  appropriate  for 
intertidal  pounds. 

— Crawfish.  Crawfish  are  typically 
raised  in  conjunction  with  plant 
crops,  as  part  of  a  rice,  soybean, 
crawfish  crop  rotation  because 
crawfish  maintain  aeration  of  the 
growing  media.  EPA  is  not  proposing 
nationally-applicable  effluent 
limitations  guidelines  regulation  for 
discharges  associated  with  crawfish 
operations  because  crawfish 
producers  do  not  add  feed,  drugs,  or 
chemicals  to  manage  the  crawfish 
operations  and  because  any  associated 
pollutants  tend  to  be  assimilated  with 
the  soils  used  to  grow  plant  crops. 
EPA  invites  comment  on  not 
proposing  regulations  for  discharges 
associated  with  production  of 
crawfish. 

— Molluscan  shellfish  pmduction  in 
open  waters.  For  large-scale 
production  of  molluscs  for  food, 
operators  typically  use  bottom 
culture,  bottom  anchored  racks,  or 
floating  (but  tethered  to  the  bottom) 
rafts  in  open  waters.  Because  such 
operations  do  not  typically  add 
materials  to  waters  of  the  United 
States,  and  because  EPA  has  not 
found  any  generally-applicable 
pollutant  control  technologies  to 
reduce  any  discharge,  the  Agency  is 
not  proposing  effluent  limitations 
guidelines  and  standards  for 
discharges  from  open  water  mollusc 
culture.  EPA  notes  that  molluscs  are 
filter  feeders  and,  in  some  cases,  are 
recommended  not  only  as  a  food 
source,  but  also  a  pollution  control 
technology  in  and  of  themselves. 
Molluscs  remove  pollutants  from 
ambient  waters  via  filtration.  EPA  also 
is  aware  that  molluscs  have  been 
incorporated  into  polyculture  aquatic 
animal  production  operations  to 
minimize  discharges  of  pollutants. 


EPA  invites  comment  on  not 
proposing  regulations  for  open  water 
molluscan  production. 

— Aquariums.  Public  aquariums  are 
AAP  facilities  that  display  a  variety  of 
aquatic  animals  to  the  general  public 
and  conduct  research  on  many 
different  threatened  and  endangered 
aquatic  species.  EPA  has  determined, 
through  the  AAP  screener  survey  and 
site  visits,  that  most  aquariums  are 
indirect  dischargers  and  if  these 
facilities  discharge  directly  into 
waters  of  the  U.S.,  it  is  only  done  in 
emergency  situations  requiring  rapid 
dewatering  of  tanks.  These  systems 
maintain  low  stocking  densities  and 
very  clean,  clear  water  to  enhance  the 
visual  display  of  the  animals. 
Discharges  from  aquariums  are  likely 
to  be  low  in  TSS  and  nutrients 
because  of  the  low  stocking  densities. 
Because  most  of  the  drugs  used  to 
treat  stressed  or  ill  animals  are 
injected  directly  into  the  animal.  EPA 
believes  that  discharges  of  drugs 
would  be  minimal.  Few  chemicals  are 
used  and  include  pH  buffers  and 
chemicals  used  to  make  artificial  sea 
salt.  Based  on  these  preliminar\- 
evaluations,  EPA  proposes  no 
regulation  for  discharges  from  these 
types  of  operations.  EPA  is  exploring 
the  potential  releases  of  drugs  and 
chemicals  and  technologies  that  can 
and  are  being  used  to  remove  drugs 
and  chemicals  through  the  detailed 
survey.  Pending  results  from  the 
detailed  survey,  EPA  solicits 
comments  on  whether  this  regulatory 
approach  is  appropriate  and  also 
requests  any  data  on  the  use  of  drugs 
and  chemicals  in  public  aquariums. 

— Alligators.  EPA  evaluated  screener 
survey  data  to  determine  the  scope  of 
the  alligator  industry  and  the  range  of 
treatment  technologies  that  are 
currently  used.  Alligator  production 
facilities  range  in  size  from  producers 
with  less  than  100  animals  to  some 
with  many  thousands  of  animals.  As 
described  through  contacts  with 
industrv'  experts  (Hochheimer  2002d 
DCN  61794),  alligator  production 
facilities  do  not  discharge  effluents 
from  their  alligator  production 
systems.  Instead,  effluents  are  treated 
in  one  or  two-stage  lagoons  and  then 
land  applied  to  crop  or  forested  land. 
EPA  intends  to  verify  this  through  the 
collection  of  detailed  survey 
information.  Based  on  this 
information  EPA  believes  alligator 
producers  would  not  meet  the 
definition  of  a  GAAP  because  they 
would  not  exceed  minimum  threshold 
of  discharging  30  days  annually. 
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— Alaskan  Net  Pen  Systems.  In  Alaska, 
salmon  fry  are  raised  for  stocking 
under  an  arrangement  that  does  not 
exist  elsewhere  in  the  United  States. 
Non-profit,  non-governmental  salmon 
producers  raise  only  native  species  for 
the  purpose  of  supplementing  natural 
populations  and  maintaining  Alaska's 
fishing  industry.  Producers  raise 
salmon  in  flow- through  systems, 
which  are  transferred  to  net  pen 
systems  as  they  mature.  Net  pen 
rearing  of  salmon  in  Alaska  occurs 
primarily  for  pink  and  chum  salmon 
for  two  months  of  the  year  (mid- 
March  to  mid-May).  Fish  are  placed  in 
the  pens  weighing  about  0.4  grams 
and  reared  until  they  reach  about  2.0 
grams.  The  industry  reports  achieving 
about  a  1:1  feed  conversion  ratio  since 
added  feed  is  supplemented  by 
naturally  occurring  zooplankton. 
Once  the  fish  are  released  into  the 
ocean  the  nets  and  pens  are  fallow 
until  the  following  year.  The  Agency 
is  not  aware  of  any  drug  or  chemical 
use  in  these  non-profit  Alaska  net  pen 
system  operations.  For  these  reasons 
the  Agency  proposes  to  exclude  from 
today's  proposed  regulation 
discharges  from  the  net  pen  phase  of 
operations  at  non-profit  Alaska 
salmon  production  based  on  the 
current  provisions  of  Alaska  law.  The 
Agency  solicits  comments  on  any 
environmental  impacts  caused  by 
these  net  pen  facilities,  in  particular 
the  use  of  drugs  or  chemicals  such  as 
anti-foulants.  EPA  may  consider 
requiring  these  facilities  to  develop 
and  implement  BMP  plans  similar  to 
the  plans  included  in  today's  proposal 
for  other  net  pen  discharges  in  order 
to  minimize  the  potential  discharge  of 
solids  and  other  pollutants  associated 
with  net  pen  systems  generally.  EPA 
would  consider  the  costs  and 
economic  impacts  associated  with  the 
development  and  implementation  of 
BMPs  and  would  provide  prior  notice 
and  opportunity  for  public  comment 
on  any  such  costs  and  impacts  in  a 
subsequent  notice.  The  Agency 
solicits  comments  on  this  possible 
approach. 

VI.  Subcategorization 

A.  Factors  Considered  in  Developing 
Proposed  Subcategories 

The  CWA  requires  EPA,  when 
developing  effluent  limitations 
guidelines  and  pretreatment  standards, 
to  consider  a  number  of  different 
factors.  For  example,  when  developing 
limitations  that  represent  the  best 
available  technology  economically 
achievable  for  a  particular  industry 
category,  EPA  must  consider,  among 


other  factors,  the  age  of  the  equipment 
and  facilities  in  the  category,  location, 
manufacturing  processes  employed, 
types  of  treatment  technology  to  reduce 
effluent  discharges,  the  cost  of  effluent 
reductions  and  non-water  quality 
environmental  impacts.  See  Section 
304(b)(2)(B)  of  the  CWA,  33  U.S.C. 
1314(b)(2)(B).  The  statute  also 
authorizes  EPA  to  take  into  account 
other  factors  that  the  Administrator 
deems  appropriate  and  requires  the  BAT 
model  technology  chosen  by  EPA  to  be 
economically  achievable,  which 
generally  involves  consideration  of  both 
compliance  costs  and  the  overall 
financial  condition  of  the  industry.  EPA 
took  these  factors  into  account  in 
considering  whether  to  establish 
subcategories  and  found  that  dividing 
the  industry  into  subcategories  leads  to 
better  tailored  regulatory  standards, 
thereby  increasing  regulatory 
predictability  and  diminishing  the  need 
to  address  variations  among  facilities 
through  a  variance  process.  See 
Weyerhaeuser  Co.  v.  Costle,  590  F.  2d 
1011.  1053  (D.C.Cir.  1978). 

EPA  used  published  literature,  site 
visit  data,  industry  screener  survey  data 
and  EPA  sampling  data  for  the 
subcategorization  analysis.  Various 
subcategorization  criteria  were  analyzed 
for  trends  in  discharge  flow  rates, 
pollutant  concentrations,  and 
treatability  to  determine  where 
subcategorization  was  warranted. 
Equipment  and  facility  age  and  facility 
location  were  not  found  to  impact 
wastewater  generation  or  wastewater 
characteristics;  therefore,  age  and 
location  were  not  used  as  a  basis  for 
subcategorization.  An  analysis  of  non- 
water  quality  environmental 
characteristics  (e.g.,  solid  waste  and  air 
emission  effects)  showed  that  these 
characteristics  also  did  not  constitute  a 
basis  for  subcategorization  (see  Section 
XI). 

Facility  size  [e.g.,  acreage,  number  of 
employees,  production  rates)  directly 
affects  the  effluent  quality,  particularly 
the  quantity  of  pollutants  in  the  effluent 
and  size  was  used  as  a  basis  for 
subcategorization  because  more 
stringent  limitations  would  not  be 
economically  achievable  for  smaller 
aquatic  euiimal  production  facilities  (see 
Section  V  for  definition  of  "small"  and 
"non-small"  facilities  for  each 
subcategory).  See  SectionV  for  a 
description  on  how  and  why  EPA 
established  production  based  thresholds 
for  GAAP  facilities. 

EPA  also  identified  types  of 
production  system  (e.g.,  pond,  flow- 
through  system,  net  pen,  etc)  as  a 
determinative  factor  for 


subcategorization  due  to  variations  in 
operating  practices,  quality  and  quantity 
of  effluent  type  and  discharge 
frequency.  Based  on  the  results  of  an 
initial  evaluation,  EPA  determined  that 
using  the  production  system  employed 
at  each  facility  most  appropriately 
subcategorizes  the  GAAP  industry. 
Additional  subdivision  was  evaluated  to 
better  characterize  the  influence  of 
water  management  strategies  on 
discharge  frequency,  voliune,  and 
quality. 

When  subcategorized  by  production 
system,  the  AAP  industry  consists  of  six 
major  subcategories:  Pond  systems, 
flow-through  systems,  recirculating 
systems,  net  pens  and  cages,  floating 
aquaculture  and  bottom  culture,  and 
alligator  systems.  AAP  facilities  can  be 
characterized  by  the  relative  amoimt  of 
water  used  to  produce  a  unit  of  product, 
the  general  design  of  the  facility,  and 
the  processes  used  to  treat  production 
water.  Wastewater  flow  rates,  water 
usage,  and  water  requirements  and 
characteristics  are  considered  similar 
within  each  subcategory. 

EPA's  analyses  indicate  that,  in  most 
cases,  species  is  not  a  significant  factor 
in  determining  differences  in 
production  system  effluent 
characteristics.  The  management 
practices  for  a  particular  species  dictate 
stocking  densities,  feed  types,  feeding 
rates  and  frequencies,  and  the  overall 
management  strategy.  Species,  however, 
does  not  appear  to  be  a  major 
determinant  in  the  quality  or  quantity  of 
effluent  fi-om  the  particular  type  of 
production  system. 

The  following  section  describes  the 
proposed  Goncentrated  Aquatic  Animal 
Production  industry  subcategorization. 

B.  Proposed  Subcategories 

In  today's  notice,  EPA  proposes  new 
limitations  and  standards  for  facilities 
in  the  following  GAAP  subcategories: 
flow-through  systems,  recirculating 
systems,  and  net  pens.  EPA  developed 
the  proposed  limits  based  on  the 
differences  in  quality  and  quantity  of 
discharges  fi-om  these  types  of  facilities. 
Flow-through  systems  tend  to  have  high 
effluent  flows.  Some  facilities  may  treat 
two  discharge  points:  a  bulk  discharge 
and  a  discharge  from  a  settling  basin 
referred  to  as  off-line  settling.  The  solids 
generated  from  the  production  process 
are  collected  and  treated  in  the  basin 
through  settling.  The  discharge  from  the 
off-line  settling  basin  is  small  in  voliune 
and  more  concentrated  in  pollutants 
such  as  TSS.  BOD,  or  nutrients.  Other 
facilities  opt  to  treat  their  entire 
discharge  (full  flow  settling)  which 
includes  the  solids  generated  from  the 
production  process.  Recirculating 
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systems  have  relatively  small  effluent 
voliunes  of  treated  effluents  that  are 
high  in  TSS,  BOD  and  nutrients.  Net 
pen  systems  discharge  TSS,  BOD  and 
nutrients  directly  to  receiving  waters. 
See  Section  HI.  EPA  chose  to  further 
segment  the  subcategories  by  facility 
size  (i.e.  by  the  amoimt  of  aquatic 
animals  produced)  because  of  economic 
considerations  (see  Section  DC). 

Vn.  Control  Technology  Options,  Costs, 
Wastewater  Characteristics,  and 
Pollutant  Reductions 

A.  Description  of  Wastewater  Treatment 
Technologies  and  Management 
Practices  in  the  GAAP  Industry 

Most  of  the  wastewater  treatment 
technologies  and  management  practices 
evaluated  as  options  for  AAP  facilities 
are  potentially  applicable  to  all  of  the 
system  subcategory  types,  including  (1) 
feed  management;  (2)  health 
management;  (3)  control  of  non-native 
species  escapes;  (4)  drug  and  chemical 
use  management;  (5)  water  quality 
monitoring;  (6)  primary  solids  settling; 
(7)  disinfection;  and  (8)  additional 
solids  removal.  The  following  is  a 
description  of  each  of  these  treatment 
technologies  and  management  practices 
as  they  apply  to  all  systems  followed  by 
a  description  of  any  system-specific 
practices  evaluated.  The  descriptions  of 
the  practices  below,  however,  do  not 
necessarily  reflect  what  EPA  proposes  to 
require. 

1.  Treatment  Technologies  and 
Management  Practices  Considered  for 
All  Systems 

a.  Feed  Management.  Feed 
management  recognizes  the  importance 
of  effective,  environmentally  sound  use 
of  feed.  All  AAP  operators  should 
continually  evaluate  feeding  practices  to 
ensiue  that  feed  placed  in  the 
production  unit  is  consumed.  It  is 
important  to  eliminate  excess  feediag  to 
reduce  the  input  of  solids  and  nutrients 
in  the  production  unit.  The  goal  of  good 
feed  management  is  to  increase  the 
ability  of  fish  to  efficiently  convert  food 
to  flesh.  By  observing  feeding  behavior 
and  noting  the  presence  of  excess  feed, 
operators  can  adjust  feeding  rates  to 
ensure  minimal  excess  and  waste.  Use 
of  high  quality  feed  that  meets  the 
nutritional  requirements  of  the  species 
being  cultiu^d  can  also  help  to 
minimize  excess  feed.  Proper  storage 
and  handling  can  be  important  for  some 
types  of  feed  in  order  to  reduce  the 
production  of  small  feed  particles  (or 
fines)  that  most  animals  will  not  eat. 
Uniform  feeding  applications  are 
another  tool  for  achieving  effective  feed 
management.  Feeding  as  much  of  the 


rearing  unit  [e.g.,  pond,  raceway,  or 
tank)  surface  as  possible  to  ensiu^  that 
all  of  the  animals  have  feed  available  to 
consume  prevents  waste  and  improves 
the  quality  of  fish  production.  Because 
feed  is  the  most  expensive  production 
input  for  most  facilities,  operators  have 
a  strong  financial  incentive  to  minimize 
excess  feed. 

b.  Health  Management.  As  a  practice 
to  promote  health  management,  some 
operators  have  developed  health 
management  plans  that  include  an 
assessment  of  the  potential  animal 
health  problems  that  may  be 
encountered  at  a  facility  and  the 
environmental  problems  that  may  result 
from  disease  outbreaks.  The  plan 
outlines  the  actions  needed  to  minimize 
the  impacts  of  disease  outbreaks, 
including  the  use  of  drugs  and 
chemicals. 

As  part  of  health  management 
practices,  AAP  facility  operators 
sometimes  conduct  health  screenings  by 
collecting  samples  of  the  cultured 
species  and  screening  for  diseases, 
parasites,  and  body  weight.  Health 
screening  allows  for  the  early  detection 
of  certain  diseases  and  parasites,  which 
would  otherwise  not  be  detected  until 
the  outbreak  had  spread  through  the 
cultiu-ed  population.  Most  States  have 
disease  diagnostic  services  available  to 
assist  in  screening  aquatic  animals  and 
identifying  potential  problems. 
Measuring  weight  allows  producers  to 
evaluate  general  health,  determine  how 
well  the  crop  is  performing,  and 
constantly  update  the  feeding  regimes 
so  that  the  most  efficient  feed  rates  are 
used.  Health  screening  can  also  reduce 
the  need  for  medicated  feeds  by 
detecting  the  disease  problems  early. 
However,  health  screening  can  be 
expensive  and  its  effectiveness  is  highly 
site-  and  species-specific.  Operators 
have  a  strong  financial  incentive  to 
conduct  health  screening  to  the  extent 
that  it  is  cost-effective  at  their  facility. 

Mortality  of  the  cultured  species  in 
small  numbers  is  a  common  occurrence 
in  aquaculture  systems.  Mortality 
removal  is  another  health  management 
practice  that  helps  prevent  the  spread  of 
disease  and  the  introduction  of  excess 
pollutants  into  the  system.  Many  of  the 
mortalities  float  to  the  surface  of  the 
culture  water  and  can  be  collected  by 
hand  or  using  nets. 

c.  Control  of  Non-Native  Species 
Escapes.  When  culturing  non-native 
species,  it  is  important  to  control 
escapes  of  the  cultiu-ed  animals  if  there 
is  a  potential  for  adverse  impact  on  wild 
populations.  Where  this  potential  exists, 
it  can  be  minimized  by  the  preparation 
of  a  non-native  species  escapement  plan 
to  address  control  of  escapes.  This  plan 


would  include  a  mechanism  to 
minimize  or  prevent  the  potential  for 
escapement.  Some  examples  in  existing 
plans  include  screens  or  other  barriers 
over  discharge  pipes  to  prevent 
escapement  of  aquatic  animals,  use  of 
double  nets  in  net  pen  operations,  and 
training  of  employees  to  carefully 
transfer  fish  when  moving  or  harvesting 
animals  to  prevent  escapes. 

EPA  is  considering  requiring  GAAPs 
to  report  escapes  of  non-native  species 
to  the  permitting  authority.  With  this 
information,  the  permitting  authority,  in 
coordination  with  the  state  agency 
responsible  for  fisheries,  the  U.S.  Fish 
and  Wildhfe  Service  (USFWS),  and/or 
the  National  Marine  Fisheries  Service 
(NMFS)  would  evaluate  the  potential  for 
the  escaped  fish  to  become  established 
and  cause  ecological  harm.  Timely 
notification  of  any  escapes  would  allow 
the  State.  USFWS,  or  NMFS  to  take 
measures  to  control  the  spread  of  the 
non-natives. 

EPA  is  also  considering  banning  the 
intentional  release  of  any  non-native 
species  with  the  potential  to  cause 
adverse  impacts  on  wild  species  from 
GAAPs.  EPA  is  aware  of  the  possibility 
that  non-native  species  may  be 
intentionally  released,  especially  from 
net  pens,  if  they  are  not  growing  rapidly 
enough  to,justify  continued  feeding. 
States  or  USFWS  would  determine 
which  species  the  ban  would  be  applied 
to. 

EPA  is  soliciting  comment  on  the 
appropriateness  and  efficacy  of  a  ban  on 
intentional  releases,  the  appropriate 
entity  to  define  which  species  the  ban 
should  be  applied  to.  and  the 
practicality  of  reporting  requirements 
for  escaped  non-native  species.  EPA  is 
aware  of  the  concern  that  national  ELGs 
under  the  CWA  may  not  be  an  effective 
mechanism  to  address  non-native 
species,  since  many  facilities  would  be 
outside  the  scope  of  the  ELGs. 

cf.  Drug  and  Chemical  Use.  Facility 
operators  may  develop  drug  and 
chemical  plans  that  list  all  of  the  drugs 
and  chemicals  that  will  be  used,  the 
conditions  for  use,  safe  handling  and 
storage  practices,  and  actions  being 
taken  to  minimize  their  use  (e.g.. 
maintaining  water  quality  to  minimize 
stress). 

EPA  is  evaluating  whether  to  include 
a  whole  effluent  toxicity  (WET)  test  as 
a  screening  step  for  potential  adverse 
environmental  effects  when  a  facility 
uses  investigational  new  animal  drugs 
or  an  extra  label  use  drug.  EPA  solicits 
comment  on:  (1)  The  use  of  WET  tests 
to  determine  any  toxic  effects  that  the 
addition  of  drugs  could  have  on  the 
receiving  water  body,  (2)  when  such  a  • 
test  might  be  appropriate  (e.g.,  to  reflect 
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how  the  investigational  drug  use  might 
otherwise  impair  local  benthos)  and  (3) 
choice  of  test  species. 

e.  Production  Unit  Water  Quality 
Monitoring.  Water  quality  monitoring  of 
the  production  unit  water  helps  ensure 
that  conditions  are  optimal  for  the 
species  being  cultured.  Good  water 
quality  minimizes  stress,  which  reduces 
the  number  of  disease  outbreaks. 
Routine  monitoring,  especially  for 
dissolved  oxygen,  ammonia,  nitrite, 
alkalinity,  pH,  and  other  key  parameters 
will  promote  the  health  of  the  fish.  For 
flow-through  and  net  pen  systems,  the 
volume  of  water  that  flows  through  a 
system  on  a  daily  basis  is  quite  large 
and  the  quality  of  the  process  water 
changes  slowly,  if  at  all.  For  these 
systems,  once  a  baseline  of  water  quality 
is  determined,  the  operator  rarely  needs 
to  monitor  process  water  quality. 
Because  pond  and  recirculating  systems 
can  have  variable  water  quality,  routine 
monitoring  will  also  help  system 
operators  monitor  the  quality  of 
potential  effluent  from  the  system. 

/.  Primary  Solids  Control.  Solids, 
which  come  from  feces  and  uneaten 
feed,  are  the  largest  mass  of  pollutants 
generated  in  GAAP  facilities.  There  are 
several  technologies  that  can  be  used  for 
primary  sDlids  removal  from  process 
waters,  in  addition  to  BMPs  to  control 
solids  generated  at  GAAP  facilities.  The 
general  strategy  is  to  combine  BMPs 
with  the  removal  of  solids  from  the  bulk 
waste  stream  as  efficiently  as  possible 
and  to  treat  these  solids  in  an 
environmentally  sound  way. 

Ponds  continually  process  solids  by  a 
combination  of  physical  (settling  in 
pond]  and  biochemical  (microbial 
decomposition  of  solids)  processes. 
Since  high  production  AAP  pond 
facilities  use  additional  aeration  to  keep 
the  ponds  well  mixed  and  aerated,  the 
processing  of  solids  in  ponds  results  in 
low  organic  content  solids  that 
accumulate  on  the  pond  bottom  that  can 
be  periodically  used  to  rebuild  pond 
banks.  As  a  result  of  the  long  residence 
times  of  water  and  the  accumulating 
solids  in  a  pond  system,  EPA  believes 
in-pond  solids  settling  to  be  an  effective 
form  of  primary  solids  control. 

In  flow-through  systems,  quiescent 
zones  and  other  in-system  solids 
collection  practices  help  reduce  TSS 
and  associated  pollutants  in  the 
effluent.  The  water  velocities  in  most 
flow-through  systems  are  rarely  high 
enough  to  keep  solids  entrained  in  the 
water  column.  The  swimming  action  of 
the  cultiued  fish  or  the  use  of  baffles  to 
increase  tank  bottom  water  velocities, 
however,  tend  to  keep  most  of  the  solids 
suspended  in  the  effluent  of  the  flow- 
through  system.  Quiescent  zones  are  an 


effective  way  to  enhance  solids  settling 
in  flow-through  systems,  though  they  do 
reduce  the  production  capacity  of  the 
system. 

Because  flow-through  system  animal 
production  capacity  is  governed  by  the 
flow  rate  of  water  into  the  rearing  unit 
and  species  type  and  stage  of  growth, 
most  raceway  flow-through  systems 
utilize  excess  tank  volume  for  installing 
quiescent  zones,  which  use 
approximately  10%  of  the  bottom  of  the 
raceway  as  a  settling  area  for  solids 
(Hochheimer,  2002a,  DGN  61791). 
Quiescent  zones  usually  have  a  wire 
mesh  screen,  which  extends  from  the 
bottom  of  the  raceway  to  above  the 
maximum  water  height  to  prohibit  the 
cultured  species  from  entering  the 
quiescent  zone.  When  the  quiescent 
zones  are  cleaned,  the  solids  collected 
in  the  system  are  moved  to  the 
sedimentation  basin  for  solids  holding 
and  dewatering.  This  is  called  off-line 
settling.  The  goal  of  sedimentation 
basins  (referred  to  as  off-line  settling 
basins  or  OLSBs)  is  to  collect  and  store 
the  solids  captured  in  the  quiescent 
zone.  Some  facilities  use  sedimentation 
basins  which  are  larger  than  those 
designed  for  offline  settling  for  treating 
all  of  the  flow  from  the  raceway.  This 
is  called  full  flow  settling. 

EPA  believes  most  flow-through 
systems  collect  solids  in  quiescent 
zones  and  remove  this  concentrated 
solids  stream  to  a  settling  basin  for 
further  treatment.  The  water  that  is 
decanted  off  this  settling  basin  at  many 
facilities  is  commingled  with  the  full 
flow  discharge  from  the  production 
system  to  be  discharged  through  a  single 
outfall.  EPA  is  proposing  to  establish 
monthly  average  and  daily  maximum 
limits  that  would  apply  to  the 
commingled  effluent.  EPA  is  also 
proposing  to  allow,  at  the  permitting 
authority's  discretion,  facilities  to 
comply  with  the  TSS  limits  through 
development  of  a  BMP  plan  designed  to 
meet  the  limits  without  having  to 
monitor  discharges  to  demonstrate 
compliance.  EPA  solicits  comment  on 
this  compliance  alternative  that  would 
allow  compliance  with  a  BMP  plan 
designed  to  minimize  sediment 
discharges  that  was  not  explicitly  tied  to 
particular  numeric  limits. 

g.  Disinfection.  Another  water 
treatment  technology  option  is 
disinfection,  which  is  used  to  remove 
most  of  the  pathogens  (both  aquatic 
animal  and  human  health)  from  the 
effluent  stream.  Disinfection  is  a  process 
by  which  disease-causing  organisms  are 
destroyed  or  rendered  inactive.  EPA's 
sampling  events  found  elevated  levels  of 
some  indicator  pathogens  in  effluents 
from  sedimentation  basins  and  solids 


storage  facilities.  Disinfection  was 
evaluated  as  a  way  to  reduce  the 
discharge  levels  of  these  indicator 
organisms. 

Disinfection  is  most  often 
accomplished  using  bactericidal  agents. 
Three  commonly  used  bactericidal 
agents  are  chlorine,  ozone  (O3),  and 
ultraviolet  (UV)  radiation  (disinfection 
with  UV  light).  Ghlorination,  the  use  of 
chlorine,  is  the  most  commonly  used 
method  of  disinfection  in  the  United 
States.  Ghlorine  and  ozone  function  by 
being  added  at  a  concentration  that 
effectively  disinfects  the  discharge 
stream.  LTV  radiation  disinfects  by 
penetrating  the  cell  wall  of  pathogens 
with  UV  light  and  completely 
destroying  the  cell  or  rendering  it 
unable  to  reproduce. 

h.  Additional  Solids  Removal  (Solids 
Polishing).  Solids  polishing  is  the  use  of 
a  secondary  wastewater  treatment 
technology  to  further  reduce  solids 
discharged  from  flow-through  and 
recirculating  systems.  Several 
technologies  are  aveulable,  including 
microscreen  filters  and  polishing  ponds. 
Microscreen  filters  are  fine  mesh  filters 
with  automatic  backwash  that  collect 
solids.  Polishing  ponds  are  secondary 
sedimentation  basins  used  to  settle 
solids  from  the  discharge  of  the  primary 
sedimentation  basin. 

Vegetated  ditches  are  another 
effective  means  removing  solids  from 
effluent.  A  vegetated  ditch  is  an 
excavated  ditch  that  serves  as  a 
discharge  conveyance,  treatment,  and 
storage  system.  The  walls  of  the  ditch 
are  excavated  at  an  angle  that  supports 
the  growth  of  a  dense  vegetation  layer. 
The  vegetation  layer  aids  in  treating  the 
discharge  and  reduces  the  susceptibility 
of  the  ditch  banks  and  bottom  to 
erosion.  The  length  and  width  of  the 
ditch  are  designed  to  allow  for  the 
slowing  and  temporary  storage  of  the 
discharge  as  it  flows  toward  the 
receiving  water  body.  The  vegetation 
layer  increases  the  ability  of  the  ditch  to 
remove  both  coarse  and  fine  particulate 
matter  and  the  associated  pollut^its. 
such  as  BOD,  settleable  solids,  and 
suspended  solids. 

Gonstructed  wetland  treatment 
systems  also  promote  solids  removal 
from  pond  system  discharges.  These 
systems  consist  of  shallow  pools 
constructed  on  non-wetland  sites  with 
water  at  depths  of  usually  less  than  2 
feet.  Gonstructed  wetlands  provide 
substrate  for  specific  emergent 
vegetation  types  such  as  cattail,  bulrush, 
and  reeds.  Constructed  wetlands  are 
designed  to  treat  discharges  through 
physical,  chemical,  and  biological 
processes.  The  vegetation  causes  the 
discharge  to  slow  and  flow  in  a  more 
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serpentine  manner,  increeising  the 
likelihood  of  solids  settling.  The 
vegetation  also  aids  in  the  adsorption  of 
potential  pollutants  through  plant  and 
bacterial  uptake,  and  it  increases  the 
oxygen  level  in  the  discharge  flowing 
through  it.  Constructed  wetland 
treatment  systems  can  be  designed  to 
provide  several  different  benefits, 
including  treatment  of  the  discharge 
through  biological  and  chemical 
processes,  temporary  storage  of 
discharges,  recharge  of  aquifers,  and 
reduction  in  discharge  volume  to 
receiving  water  bodies. 

2.  Specific  System  Treatment 
Technologies  and  Practices 

In  addition  to  the  technologies  and 
practices  evaluated  for  all  system  tjrpes 
described  in  the  previous  section,  EPA 
considered  system  specific  technologies 
and  practices.  The  technologies  and 
practices  that  will  be  discussed  in  this 
next  section  apply  to  pond  and  net  pen 
systems  only  because  those  practices 
applying  to  other  systems  are  covered 
by  the  items  in  the  previous  section. 

a.  Pond  Systems.  1 .  In-pond  treatment 
(including  aeration).  The  objective  of  in- 
pond  treatment  is  to  use  the  natiual 
carrying  capacity  of  earthen  ponds  to 
process  the  solids,  nutrients,  and  other 
compoimds  added  to  the  pond  water  in 
the  form  of  feed  and  chemicals  for 
maintaining  water  quality  or  animal 
health.  When  operated  within  the  limits 
of  their  carrying  capacity,  ponds  can 
remove  over  90%  of  solids, 
phosphorous,  and  BOD,  and  over  70% 
nitrogen.  Mechanical  aeration  is  used  to 
enhance  the  natural  assimilative 
processes  of  the  pond  by  raising 
dissolved  oxygen  levels  and  provides 
mixing  of  the  pond  waters.  Improving 
the  quality  of  the  water  in  the  pond 
improves  the  quality  of  any  discharge 
leaving  the  pond. 

2.  Water  management.  Water 
management  practices  maintain  the 
pond  water  quality  while  minimizing 
pond  overflows  and  drainage 
discharges.  One  water  management 
practices  is  not  completely  filling  the 
pond  to  the  top.  This  allows  the  pond 
to  store  extra  water  during  rainfall 
events  without  overflowing.  By  leaving 
3-6  inches  in  reserve,  pond  operators 
can  captiire  some  or  all  rainfall.  Another 
water  management  practice  is  the 
infrequent  draining  of  the  ponds.  This 
practice  reduces  the  volume  of 
discharge  from  the  pond  and  minimizes 
water  use.  The  use  of  seine  nets  (where 
practicable)  to  harvest  ponds  instead  of 
draining  the  ponds  for  harvest  is 
another  practice  that  improves  water 
quality  in  the  pond.  Pond  facilities  can 
sdso  improve  water  quality  by 


minimizing  erosion  to  reduce  the 
amount  of  sediment  in  the  water.  To 
minimize  erosion,  pond  operators  can 
use  rip  rap  for  pond  banks,  although 
this  may  cause  other  problems  such  as 
interference  with  feeding  and  aeration 
equipment  or  providing  habitat  for  pests 
(e.g.,  snakes).  Use  of  grass  and  other 
vegetation  also  reduces  erosion  into  the 
pond.  Rapid  repair  of  accidental  damage 
to  pond  banks  from  emergency  aeration 
equipment  or  feeding  operations  will 
reduce  additional  erosion.  Finally, 
when  possible,  pond  operators  replace 
deep  water  overflows,  which  discharge 
excess  volume  from  the  bottom  of  the 
ponds,  with  surface  overflow  structures. 
Waters  discharged  irom  the  bottom  of 
the  pond  have  higher  levels  of  dissolved 
nutrients  and  sediments  than  waters 
discharged  from  the  surface. 

3.  Discharge  management.  Discharge 
management  practices  reduce  TSS,  in 
eflluents  and  erosion,  that  discharges 
from  ponds  to  surface  waters.  Several 
practices  can  be  used  to  reduce  TSS  and 
other  pollutants  that  reach  receiving 
waters  during  draining  and  overflow 
events.  Riprap  sometimes  is  placed 
around  discharge  points  that  are  prone 
to  erosion  to  reduce  scouring  from  the 
flowing  water.  Drainage  ditches  can  be 
constructed  to  convey  water  efficiently 
and  minimize  erosion,  as  does  the 
addition  of  vegetation  to  outside  slopes 
of  ponds,  drainage  ditches,  and  other 
bare  soil  areas.  Pond  operators  also  use  ■ 
vegetated  ditches,  at  least  600  feet  or 
longer  when  possible,  to  trap  TSS,  BOD, 
and  reduce  nutrient  loads  that  would 
otherwise  discharge  off  site. 

b.  Net  pen  Systems.  1 .  Active  Feed 
management.  In  addition  to  the  above 
practices,  particularly  the  drug  and 
chemical  control  practices,  net  pen 
facilities  can  also  use  underwater 
cameras  or  other  technologies  to 
monitor  feeding  rates  in  the  net  pens  by 
identifying  when  excess  accumulation 
of  solids  occur.  Excess  feed  is  the 
primary  source  of  solids  accumulation 
beneath  net  pens,  which  can  have  an 
adverse  effect  on  the  benthic 
community.  Some  net  pen  facilities  are 
afready  monitoring  feeding  activities 
though  the  underwater  and  other 
mechanisms. 

B.  Water  Use  and  Wastewater 
Characteristics 

1.  Water  Use 

The  quantity  of  water  required  for 
aquaculture  is  dependent  on  the  type  of 
aquaculture  system  and  facility 
management  practices.  For  aquaculture 
facilities,  water  is  required  to  replace 
evaporative  and  seepage  losses,  to 


replenish  oxygen,  and  to  flush  waste 
from  the  system. 

Water  supplies  for  ponds  are  typically 
wells,  located  on-site  at  a  facility. 
However,  some  pond-based  facilities 
rely  on  pumped  or  free-flowing  water 
from  surface  water  bodies  such  as  lakes, 
streams,  or  coastal  waters.  Pond 
operators  relying  on  sxirface  waters, 
however,  are  careful  not  to  introduce 
undesirable  species  or  organisms  into 
the  culture  ponds.  Water  might  need  to 
be  screened  or  filtered  as  it  is  pumped 
into  the  pond.  Rainwater  falling  directly 
on  the  pond  is  also  captured  and  can  be 
a  source  for  maintaining  water  levels, 
but  most  commercial  aquaculture  ponds 
cannot  be  filled  with  rainfall  alone 
because  rainfall  events  are  sporadic. 

Pond  systems  initially  require  a  large 
supply  of  water  to  fill  ponds  and  then 
small  amounts  of  water  to  regulate  the 
water  levels  and  compensate  for  seepage 
and  evaporation.  Generally,  ponds  are 
drained  infrequently.  Therefore,  after 
initially  filling  the  ponds,  operators  do 
not  use  large  volumes  of  additional 
water.  For  those  systems  that  rely  on 
well  water,  water  conservation  and 
rainwater  capture  are  important 
management  tools  to  minimize  pumping 
costs. 

Flow-through  systems  rely  on  a  steady 
water  supply  to  provide  a  continuous 
flow  of  water  for  production.  The  water 
is  used  to  provide  dissolved  oxygen  and 
to  flush  wastes  from  the  system,  which 
produces  a  high  volume  of  continuous 
discharge.  Most  flow-through  systems 
use  well,  spring,  or  stream  water  as  a 
source  of  production  water.  These 
sources  are  chosen  to  provide  a  constant 
flow  with  relatively  little  variation  in 
rate,  temperature,  or  quality. 

Flow-tnrough  systems  require  high 
volumes  of  water.  Facilities  with  this 
production  system  are  located  where  a 
consistent  volume  of  water  is  available. 
They  are  the  primary  method  used  to 
grow  salmonid  species  such  as  rainbow 
trout.  These  species  require  high-quality 
cold  water  with  high  levels  of  dissolved 
oxygen.  Flow  though  systems  are 
located  where  water  is  abundant, 
enabling  producers  to  efficiently 
produce  these  types  of  fish. 

Recirculating  systems  do  not  require 
large  volumes  of  water  because  water  in 
these  systems  is  filtered  and  reused 
prior  to  discharge.  The  production  water 
treatment  process  is  designed  to 
minimize  fresh  water  requirements, 
which  leads  to  small-volume, 
concentrated  waste  streams,  which  tend 
to  be  discharged  daily.  Solids  removal 
from  the  recirculating  production  water 
produces  some  effluent  volume  that  is 
high  in  solids,  nutrients,  and  BOD. 
Facility  operators  rely  on  a  supply  of 
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pumped  groundwater  from  on-site 
wells.  Most  systems  add  make-up  water 
(about  5  to  10  percent  of  the  system 
volume  each  day)  to  dilute  the 
production  water  and  to  account  for 
evaporation  and  other  losses. 

Net  pen  systems  rely  on  the  water 
quality  of  the  site  at  which  the  net  pens 
are  located.  Open  systems,  like  net  pen 
facilities,  can  implement  fewer  practices 
than  closed  or  semi-closed  systems  to 
control  water  quedity  parameters  like 
temperature,  pH,  and  dissolved  oxygen. 
Net  pens  and  cages  rely  on  tides  and 
currents  to  provide  a  continual  supply 
of  high-quality  water  to  the  cultured 
animals  and  to  flush  wastes  out  of  the 
system.  The  systems  may  be  located 
along  a  shore  or  pier  or  may  be 
anchored  euid  floating  offshore  or  in  an 
embayment.  State  or  Tribal  siting 
requirements  typically  restrict  the 
number  of  units  at  a  given  site  to  ensure 
sufficient  flushing  to  distribute  wastes 
and  prevent  degradation  of  the  bottom 
sediments  near  the  net  pens. 

2.  Wastewater  Characteristics 

GAAP  facilities  may  discharge  a 
variety  of  pollutants.  For  example, 
pollutants  conmionly  found  in  GAAP 
effluents  are  nitrogen,  phosphorus, 
organic  matter,  and  solids,  many  of 
which  are  derived  either  directly  or 
indirectly  from  feeds.  Other  factors,  in 
addition  to  feed  added,  affecting  the 
levels  or  types  of  pollutants  in  GAAP 
facilities  may  be  from  the  source  waters 
such  as  pollutants  picked  up  in  runoff 
from  a  watershed  when  siuface  waters 
are  used  as  sources.  The  most 
signiflcant  of  these  pollutants  are 
nutrients  (nitrogen  and  phosphorus), 
total  suspended  solids  (TSS),  and 
biochemical  oxygen  demand  (BOD). 
GAAP  facilities  cdso  may  discharge 
vitamins  and  minerals  added  to  feeds 
for  proper  nutrition,  drugs  to  maintain 
animal  health,  and  chemicals  to 
enhance  water  quality  conditions.  Some 
toxic  and  non-conventional  pollutants 
that  may  be  discharged  in  small 
quantities  from  some  types  of  GAAP 
facilities  include:  metals  (aluminum, 
barium,  boron,  copper,  iron,  manganese, 
selenium,  and  zinc),  and  organic 
chemicals  (hexanoic  acid),  and 
microbiologicals  (Aeromonas,  fecal 
streptococcus,  total  coliform). 

Solids  are  the  largest  loading  of 
pollutants  generated  in  aquaculture. 
However,  most  pond  systems  are 
managed  to  capture  and  hold  solids 
within  the  pond,  where  the  solids 
naturally  degrade.  Additionally,  certain 
management  practices  in  use  at  flow- 
through  and  recirculating  systems 
capture  most  of  the  generated  solids, 
which  must  then  be  properly  disposed. 


While  some  solids  are  applied  to  land, 
solids  in  effluent  discharges  frt)m  ponds 
have  been  estimated.  Estimates  of  TSS 
discharges  from  catfish  farms  were 
5,170  Ibs/acre/year  for  fry  and  fingerling 
ponds  and  2,418  Ibs/acre/year  for  food 
fish  production  from  ponds  that  are 
drained  frequently.  (Boyd,  2000,  DCN 
30313).  Many  aquaculture  facilities  with 
NPDES  permits  must  control  and 
monitor  their  discharge  levels  of  solids. 
In  Idaho,  NPDES  permits  for  flow- 
through  systems  typically  specify  a 
maximum  average  of  0.1  mL/L  for 
settleable  solids  and  5  mg/L  for  total 
suspended  solids  (TSS). 

Nitrogen  from  GAAP  facilities  is 
discharged  mainly  in  the  form  of  nitrate, 
ammonia,  and  organic  nitrogen.  Most  of 
this  nitrogen,  however,  is  in  the  form  of 
ammonia.  Some  facilities  with  ponds 
and  recirculating  systems  also  may,  at 
certain  times,  have  high  levels  of  nitrite. 
Organic  nitrogen  decomposes  in  aquatic 
environments  into  ammonia  and  nitrate. 
This  decomposition  consumes  oxygen, 
reducing  dissolved  oxygen  levels  and 
can  adversely  affect  aquatic  life, 
particularly  when  nitrogen  levels  are 
high  enough  for  the  decomposition  to 
occur.  Phosphorus  is  discharged  from 
GAAP  facilities  in  both  the  solid  and 
dissolved  forms.  The  dissolved  form, 
however,  poses  a  more  immediate  risk 
because  it  is  the  form  that  is  available 
to  accelerate  the  growth  of  plants. 
Although  the  insoluble  form  of 
phosphorus  is  generally  unavailable, 
depending  on  the  environmental 
conditions,  some  phosphorus  may  be 
released  slowly  from  the  insoluble  form. 

Increased  levels  of  suspended  solids 
and  nutrients  have  very  different  effects 
on  aquatic  plants.  High  levels  of 
suspended  solids  may  kill  off  desirable 
species,  while  elevated  nutrient  levels 
may  cause  too  many  plants  to  grow.  In 
either  situation,  an  ecosystem  can  be 
changed  by  increases  in  either  or  both 
of  these  pollutants. 

Garbon-based  organic  matter  is 
discharged  from  GAAP  facilities 
primarily  from  feces  and  uneaten  feed. 
Elevated  levels  of  organic  compounds 
contribute  to  eutrophication  and  oxygen 
depletion.  This  occurs  because  oxygen 
is  consumed  when  microorganisms 
decompose  organic  matter.  Biochemical 
oxygen  demand  (BOD)  is  used  to 
measure  the  amount  of  oxygen 
consumed  by  microorganisms  when 
they  decompose  the  organic  matter  in  a 
waterbody.  The  greater  the  BOD,  the 
greater  the  degree  of  pollution  and  the 
less  oxygen  available. 

Some  of  the  other  pollutants  that  may 
be  in  GAAP  effluents  include 
therapeutic  drugs,  process  water 
treatment  chemicals,  escaping  non- 


native  animals,  and  aquatic  animal 
pathogens.  There  are  a  few  drugs  that 
are  FDA  approved  for  use  in  aquatic 
animal  production  including  antibiotics, 
antifungal  agents,  and  parasiticides. ' 
Investigational  new  animal  drugs  pose 
an  unknown  threat  to  receiving  waters 
because  they  are  often  untested  for 
environmental  impacts. 

A  variety  of  chemicals  are  used  in 
aquatic  animal  production  facilities  for 
the  treatment  of  process  water  and  to 
maintain  water  quality.  Ghemicals  like 
salt,  agricultural  lime,  and  sodiiun 
hydroxide  are  added  to  maintain  system 
pH  and  reduce  stress.  Ghemicals  such  as 
aquatic  herbicides  are  sometimes  added 
to  system  water  to  reduce  aquatic 
vegetation  and  algae.  When  used 
properly,  these  chemicals  pose  little  risk 
to  the  aquatic  environment,  but 
improper  treatments  or  accidental 
spillage  of  chemicals  can  lead  to 
negative  enviroimiental  impacts. 
Aquatic  animals  that  are  not  considered 
to  be  native  organisms  may  carry  exotic 
diseases,  interbreed  with  other  desirable 
native  species,  and/or  destroy  the 
habitat  used  by  the  native  species. 
Aquatic  animal  pathogens  may  also  be 
exported  in  effluent  water  from  a  GAAP 
facility,  particularly  when  outbreaks 
occur  inside  the  facility.  In  addition, 
pathogens  can  enter  the  facility  by  other 
means,  such  as  contaminated  source 
water,  bird  droppings  or  stormwater 
nmoff.  The  effects  and  potential  risks 
from  pathogens  in  effluents  are  not  well 
understood. 

C.  Pollutants  of  Concern 

EPA  reviewed  four  sources  of  data  to 
assess  the  pollutants  of  concern:  (1)  Data 
from  sampling  events  at  two  flow- 
through  facilities;  (2)  data  from  a 
sampling  event  at  a  recirculating 
facility;  (3)  discharge  monitoring  report 
(DMR)  data  submitted  to  EPA  from  the 
EPA  Regional  Offices;  and  (4)  permit 
compliance  system  (PGS)  data  from 
EPA's  NPDES  permit  database. 

EPA  used  two  criteria  to  identify  the 
list  of  pollutants  of  concern.  For  the 
sampling  data,  the  identification  criteria 
were:  (1)  Raw  wastewaters  with  analytes 
that  had  three  or  more  reported  values 
with  an  average  concentration  greater 
than  ten  times  the  nominal  quantitation 
limit  (NQL);  in  general,  the  term 
"nominal  quantitation  limit"  describes 
the  smallest  quantity  of  an  anal)rte  that 
can  be  measured  reliably  with  a 
particular  analytical  method;  and  (2) 
treated  effluents  with  analytes  that  had 
at  least  one  reported  value  with  an 
average  concentration  greater  than  five 
times  the  NQL. 

For  the  PCS  and  DMR  data  sets,  the 
original  data  were  first  associated  with 
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a  system  tjrpe  as  defined  by  NPDES 
permit  information.  Measurements  for 
parameters  in  the  DMR  and  PCS  data 
without  a  value  or  with  a  value  of  zero 
were  excluded  bom  the  data  sets  and 
assumed  to  be  non-detectable.  All  other 
data  were  siunmarized,  by  system  type 
and  analyte,  with  an  analysis  for  the 
average  sampling  value,  the  maximum 
sampling  value,  the  minimnm  sampling 
value,  and  the  number  of  samples  taken. 

The  PCS  and  DMR  data,  made  up  of 
mostly  State  and  federal  facilities  and 
large  commercial  facilities  that  have 
NPDES  permits,  represent  the  best 
available  information.  One  limitation  of 
the  data  is  the  lack  of  information  on 
pond  systems.  Generally,  the  pollutants 
identified  in  the  DMR  or  PCS  database 
are  included  in  the  list  of  pollutants  of 
concern  listed  below. 

The  pollutants  of  concern  that  are 
currently  indicated  for  the  GAAP 
industry,  based  on  the  available  data, 
include  the  following:  TSS,  BOD, 
ammonia,  biochemical  oxygen  demand, 
chemical  oxygen  demand,  chlorides, 
chlorine,  dissolved  oxygen,  nitrate, 
nitrite,  oil  and  grease,  orthophosphate, 
ozone,  pH,  settleable  solids,  sulfate, 
temperature,  total  dissolved  solids,  total 
kjeldahl  nitrogen,  total  organic  carbon, 
total  phosphorus,  total  suspended  .. 
solids,  turbidity,  and  volatile  residue, 
metals  including  aluminum,  arsenic, 
barium,  boron,  calcium,  copper, 
chromium,  iron,  lead,  magnesiiun, 
manganese,  molybdeniun,  nickel, 
selenium,  sodium,  titaniiun,  vanadium, 
and  zinc,  and  microbiologicals 
including  Aeromonas,  fecal 
streptococcus,  fecal  coliform,  and  total 
coliform,  organic  chemicals  including 
bis(2-ethylhexyl)  phthalate,  hexanoic 
acid,  P-cresol,  and  phenol,  and 
pesticides  including  diquat  and 
formalin. 

1.  Methodology  for  Proposed  Selection 
of  Regulated  Pollutants 

EPA  selects  the  pollutants  for 
regulation  based  on  the  pollutants  of 
concern  (POCs)  identified  for  each 
subcategory. 

EPA  selected  a  subset  of  pollutants  for 
which  to  establish  numerical  effluent 
limitations  from  the  list  of  POCs  for 
each  regulated  subcategory.  Generally,  a 
pollutant  or  pollutant  parameter  is 
considered  a  POC  if  it  was  detected  in 
the  imtreated  process  wastewater  at  5 
times  the  NQL  as  described  in  the 
previous  section  in  more  than  10 
percent  of  samples. 

Monitoring  for  all  POCs  is  not 
necessary  to  ensure  that  Aquatic  Animal 
Production  wastewater  pollution  is 
adequately  controlled  because  many  of 
the  pollutants  originate  from  similar 


sources  and  are  treated  with  the  same 
technologies  and  similar  mechanisms. 
Therefore,  it  may  be  sufficient  to 
monitor  for  one  pollutant  as  a  surrogate 
or  indicator  of  several  others. 

Total  coliform,  fecal  coliform,  E.  coli, 
fecal  streptococci,  Enterococcus 
faecium,  Mycobacterium  marinum,  and 
Aemmonas  were  sampled  at  two  of  the 
sampling  event  facilities  to  determine 
the  presence  of  these  indicator 
organisms  in  GAAP  effluents.  Sampling 
points  included  influent  water,  process 
water,  and  treated  effluents,  and  solids 
storage  effluents.  Most  of  the  data  show 
non-detectable  levels  of  these 
organisms,  including  influent  water. 
However,  some  of  the  indicators, 
including  Aeromonas,  total  coliform, 
and  fecal  streptococcus,  had  average 
measured  levels  greater  than  60,000 
bacteria/ 100  mL  in  effluents  from 
primary  settling  treatment  units.  These 
levels  compare  to  total  coliform  levels  of 
up  to  1  billion  bacterial  counts/lOOmL 
in  untreated  domestic  waste  water.  EPA 
evaluated  disinfection  and  found  it  to  be 
not  economically  achievable  (see 
section  VII).  EPA  is  soliciting  comments 
on  the  presence  of  these  indicator 
organisms  and  whether  they  can  and 
should  be  controlled  in  effluents  from 
GAAP  facilities. 

Metals  may  be  present  in  trace 
amounts  in  GAAP  wastewaters  for  a 
variety  of  reasons.  Metals  may  be  used 
as  feed  additives,  occur  in  sanitation 
products,  or  they  may  result  from 
deterioration  of  GAAP  machinery  and 
equipment.  Although  metals  may  serve 
useful  purposes  in  GAAP  operations, 
many  metals  are  toxic  to  algae,  aquatic 
invertebrates  and/or  fish.  EPA  observed 
that  treatment  systems  used  within  the 
GAAP  industry  provide  substantial 
reductions  of  most  metals.  Because  most 
of  the  metals  can  be  adequately 
controlled  by  controlling  solids,  and 
EPA  is  proposing  control  of  TSS,  EPA 
is  not  proposing  to  regulate  metals 
directly. 

Residuals  from  federally  registered 
pesticides  that  may  be  used  for 
controlling  animal  parasites  and  aquatic 
plants,  may  be  present  in  wastewaters. 
Most  treatment  systems  within  the 
GAAP  industry  are  not  specifically 
designed  and  operated  to  remove 
pesticides  residuals.  Many  of  the 
pesticide  residuals,  however  rapidly 
bind  to  sediment  particles.  Pollution 
control  technologies  or  management 
practices  that  control  TSS  are  expected 
also  to  control  most  pesticide  residuals 
as  well.  EPA  encourages  GAAP  facility 
operators  to  always  follow  pesticide 
label  instructions,  minimize  the  use  of 
any  aquatic  pesticides  by  preventing 
aquatic  weed  problems  when  possible. 


maintaining  water  quality  to  keep  algal 
blooms  in  check,  and  using  other 
means,  when  possible,  to  control 
aquatic  weeds.  Therefore,  EPA  is  not 
proposing  to  regulate  pesticide 
discharges  directly  from  GAAP  facilities 
in  today's  action. 

2.  Selection  of  Proposed  Regulated 
Pollutants  for  Existing  and  New  Direct 
Dischargers 

EPA  is  proposing  to  establish  effluent 
limitations  for  GAAP  facilities  for  total 
suspended  solids  (TSS)  with  an 
alternative  to  use  BMPs  to  control 
solids.  The  specific  justifications  for  the 
pollutants  to  be  regulated  for  each 
subcategory  are  provided  below.  In 
general,  EPA  selected  the  pollutant  or 
pollutants  based  on  its 
representativeness  of  the  characteristics 
of  GAAP  wastewaters  generated  in  the 
industry,  and  its  capacity  to  measure  the 
performance  of  treatment  processes  that 
serve  as  the  basis  for  the  proposed 
effluent  limitations. 

Total  suspended  solids  (TSS)  is  a 
measure  of  the  quantity  of  solids  in 
wastewater.  Some  GAAP  facilities 
produce  wastewaters  high  in  organic 
solids  including  uneaten  feed  and  fish 
feces.  These  solids  can  cause  a  high 
oxygen  demand  (both  chemical  and 
biochemical)  and  are  high  in  protein 
and  nitrogen  content.  Because  some 
nutrients  bind  to  solids,  and  solids  often 
include  oxygen-demanding  organic 
material,  limiting  the  loading  of  solids 
will  prevent  degradation  of  surface 
waters.  EPA  believes  that  by  controlling 
TSS  either  through  numerical 
limitations  or  BMPs,  BOD  and  nutrients 
will  also  be  effectively  controlled. 
Parameters  whose  control  through 
treatment  processes  or  BMPs  would  lead 
to  control  of  a  wide  range  of  pollutants 
with  similar  properties  are  generally 
good  indicators  of  overall  wastewater 
treatment  performance. 

EPA  is  considering  including  BOD 
limitations  in  addition  to  TSS  for 
recirculating  systems  although  limits  for 
BOD  are  not  included  in  today's 
proposal.  Control  of  TSS  alone  may  not 
provide  effective  control  of  BOD  in  the 
effluent  from  recirculating  facilities. 
Recirculating  facilities  are  different  from 
flow-through  facilities.  While  the 
pollutants  present  in  the  wastewater 
from  both  systems  are  largely  derived 
from  the  solids  introduced  by  the 
animal  feed  or  feces,  at  flow-through 
systems  the  water  is  flowing  through  the 
facility  so  rapidly  there  is  little 
opportunity  for  the  solids  to  break 
down.  Thus,  EPA  believes  that 
controlling  TSS  effectively  controls  the 
other  pollutants  present  in  the 
wastewater.  Recirculating  systems, 
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however,  recirculate  90  to  95  percent  of 
their  wastewater  and  treat  the  water 
prior  to  returning  it  to  the  production 
systems.  The  recirculating  system's 
internal  water  treatment  is  designed  to 
remove  solids  and  ammonia  and  add 
oxygen.  The  water  recirculation 
provides  an  opportunity  for  other 
pollutants  to  become  more  concentrated 
and  EPA  believes  that  dissolved  BOD 
may  become  concentrated  in 
recirculating  systems.  EPA's  sampling 
data  indicate  that  there  are  elevated 
levels  of  BOD  in  the  raw  wastewater.. 
The  recirculating  facility  that  EPA 
sampled  is  using  biological  treatment  to 
treat  its  wastewater  prior  to  discharge 
and  has  permit  limits  to  control  the 
BOD  in  their  effluent.  EPA  has  not 
estimated  the  cost  of  installing 
biological  treatment  at  recirculating 
facilities  and  does  not  currently  have 
sufficient  data  to  determine  whether 
this  technology  is  common  at  other 
recirculating  facilities.  EPA  will  re- 
evaluate the  need  to  establish  BOD 
limitations  after  the  detailed  surveys 
have  been  returned.  It  is  also  likely  that 
the  Agency  will  conduct  additional 
sampling  at  recirculating  facilities  to 
obtain  additional  data  on  the  raw 
wastewater  characteristics  and  the 
performance  of  wastewater  treatment. 
EPA  solicits  comment  on  the 
establishment  of  BOD  limits  for  the 
Recirculating  Subcategory  and  data  on 
the  raw  wastewater  characteristics  as 
well  as  any  treated  effluent 
characteristics.  The  GAAP  Development 
Document  includes  potential  values  of 
such  BOD  limits. 

Based  on  the  methodology  described 
above,  EPA  proposes  to  regulate 
pollutants  in  each  subcategory  that  will 
ensure  adequate  control  of  a  range  of 
pollutants  from  all  types  of  GAAP 
production  systems.  EPA  is  proposing  to 
regulate  TSS  for  control  of  other 
pollutants  present  in  GAAP  wastewaters 
such  as  metals,  nutrients  and  BOD. 

3.  Approach  to  Determining  Long  Term 
Averages,  Variability  Factors,  and 
Effluent  Limitations  Guidelines  and 
Standards 

This  subsection  describes  the 
statistical  methodology  used  to  develop 
long-term  averages,  variability  factors, 
and  limitations  for  the  BPT,  BGT,  BAT, 
and  NSPS  numerical  limitations  option. 
The  same  basic  procedures  apply  to  the 
calculation  of  all  effluent  limitations 
guidelines  and  standards  for  this 
industry,  regardless  of  whether  the 
technology  is  BPT,  BGT,  BAT,  or  NSPS. 
For  simplicity,  the  following  discussion 
refers  only  to  effluent  limitations; 
however,  the  discussion  also  applies  to 
new  source  standards. 


The  proposed  limitations  for 
pollutants  for  each  option,  as  presented 
in  today's  notice,  are  provided  as 
maximum  daily  discharge  limitations 
and  maximum  monthly  average 
discharge  limitations.  Definitions 
provided  in  40  GFR  122.2  state  that  the 
"maximum  daily  discharge  limitation" 
is  the  "highest  allowable  'daily 
discharge' "  and  the  "average  monthly 
discharge  limitation"  is  the  "highest 
allowable  average  of  'daily  discharges' 
over  a  calendar  month,  calculated  as  the 
sum  of  all  'daily  discharges'  measured 
during  a  calendar  month  divided  by  the 
number  of  'daily  discharges'  measured 
during  that  month."  Daily  discharge  is 
defined  as  the  'discharge  of  a  pollutant' 
measured  during  a  calendar  day  or  any 
24-hour  period  that  reasonably 
represents  the  calendar  day  for  purposes 
of  sampling." 

EPA  calculated  the  proposed 
limitations  based  upon  percentiles 
chosen  with  the  intention,  on  one  hand, 
to  accommodate  reasonably  anticipated 
variability  within  the  control  of  the 
facility  and,  on  the  other  hand,  to  reflect 
a  level  of  performance  consistent  with 
the  Clean  Water  Act  requirement  that 
these  effluent  limitations  be  based  on 
the  "best"  technologies  properly 
operated  and  maintained.  The  daily 
maximum  limitation  is  an  estimate  of 
the  99th  percentile  of  the  distribution  of 
the  daily  measurements.  The  maximum 
monthly  average  limitation  is  an 
estimate  of  the  95th  percentile  of  the 
distribution  of  the  monthly  averages  of 
the  daily  measurements.  The  percentiles 
for  both  types  of  limitations  are 
estimated  using  the  products  of  long- 
term  averages  and  variability  factors. 

In  the  first  of  two  steps  in  estimating 
both  types  of  limitations,  EPA  typically 
determines  an  average  performance 
level  (the  "long-term  average"  or  LTA) 
that  a  facility  is  capable  of  achieving 
with  well-designed  and  operated  model 
technologies  (which  reflect  the 
appropriate  level  of  control).  This  long- 
term  average  is  calculated  from  the  data 
from  the  facilities  using  the  model 
technologies  for  the  option.  EPA  expects 
that  all  facilities  subject  to  the 
limitations  will  design  and  operate  their 
treatment  systems  to  achieve  the  long- 
term  average  performance  level  on  a 
consistent  basis  because  facilities  with 
well-designed  and  operated  model 
technologies  have  demonstrated  that 
this  can  be  done.  In  the  second  step  of 
developing  a  limitation,  EPA  determines 
an  allowance  for  the  variation  in 
pollutant  concentrations  when 
processed  through  well-designed  and 
operated  treatment  systems.  This 
allowance  for  variance  incorporates  all 
components  of  variability  including 


process  and  wastewater  generation, 
sample  collection,  shipping,  storage, 
and  analytical  variability.  This 
allowance  is  incorporated  into  the 
limitations  through  the  use  of  the 
variability  factors,  which  are  calculated 
from  the  data  from  the  facilities  using 
the.  model  technologies.  If  a  facility 
operates  its  treatment  system  to  meet 
the  relevant  long-term  average,  EPA 
expects  the  facility  to  be  able  to  meet 
the  limitations.  Variability  factors  assure 
that  normal  fluctuations  in  a  facility's 
treatment  are  accounted  for  in  the 
limitations.  By  accounting  for  these 
reasonable  exclusions  above  the  long- 
term  average,  EPA's  use  of  variability 
factors  results  in  limitations  that  are 
generally  well  above  the  actual  long- 
term  averages. 

While  the  actual  monitoring 
requirements  will  be  determined  by  the 
permitting  authority,  the  Agency  has 
assumed  four  samples  per  month  (i.e., 
monthly  monitoring)  in  determining  the 
proposed  maximum  monthly  average 
limitations. 

The  long-term  averages  (LTAs), 
variability  factors,  and  limitations  for 
today's  proposal  were  based  upon 
pollutant  concentrations  collected  from 
two  data  sources:  EPA  sampling 
episodes  and  discharge  monitoring 
reports.  The  proposed  limitations  are 
based  upon  the  modified  delta- 
lognormal  distribution.  For  the  final 
rule,  EPA  intends  to  evaluate  its 
appropriateness  for  these  data  and 
possibly  consider  other  distributions 
such  as  the  censored  lognormal 
distribution. 

EPA  used  a  combination  of  the  data 
from  sampling  episodes  and  DMR  data 
to  calculate  the  proposed  limits.  Two 
sampling  episodes  provided  information 
on  flow-through  systems  and  one 
sampling  episode  provided  information 
on  recirculating  systems.  Additional 
DMR  data  from  four  Virginia  flow- 
through  GAAP  facilities  taken  over  a 
period  of  several  years  supplemented 
the  EPA  sampling  data.  The 
combination  of  sampling  data,  from 
locations  in  Idaho  and  Michigan,  and 
DMR  data  from  Virginia  provided  EPA 
with  broad  geographic  and  facility  size 
coverage  to  account  for  some  variability 
when  establishing  the  proposed  limits. 
EPA  found  the  limited  data  to  be 
adequate  to  establish  proposed  limits  for 
flow  through  systems.  For  option  1, 
flow-through  systems,  the  proposed 
limits  were  developed  based  on  two 
EPA  sampling  episodes  each  with  five 
data  points  and  DMR  data  from  three ' 
facilities  with  the  number  of  data  points 
used  being  19,  34,  £md  37.  For  option  3 
for  the  flow-through  systems,  the 
proposed  limits  were  developed  from 
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DMR  data  from  one  facility  with  16  data 
points  and  a  sampling  episode  with  five 
data  points  &t>m  one  of  the  facilities 
with  data  from  effluents  prior  to  a 
polishing  pond  that  also  was  used  for 
the  option  1  limits.  EPA  solicits 
comment  on  the  amount  of  the  data  for 
calculation  of  the  proposed  limits. 
While  the  proposed  regulation  includes 
limitations  for  recirculating  systems, 
EPA  did  not  have  enough  detailed  data 
to  adequately  calculate  niuneric  limits 
for  recirculating  systems.  The 
preliminary  limitations  for  recirculating 
systems  used  the  permit  limits  for  the 
one  sampling  episode  facility.  EPA 
intends  to  collect  additional  data  and 
solicits  available  data  to  further  evaluate 
numeric  limits  for  both  the  flow-through 
systems  and  recirculating  systems. 

EPA  also  solicits  comment  on 
whether  autocorrelation  is  likely  to  be 
present  in  weekly  measurements  of 
wastewater  data  from  the  GAAP 
industry.  EPA  also  solicits  data  that 
demonstrate  the  presence  or  absence  of 
such  autocorrelation  (see  Section  XV  for 
guidelines  on  submitting  data).  When 
data  are  said  to  be  positively 
autocorrelated,  it  means  that 
measvirements  taken  at  specific  time 
intervals  (such  as  1  week  or  2  weeks 
apart)  are  related.  For  example,  positive 
autocorrelation  would  be  present  in  the 
data  if  the  final  effluent  concentration  of 
TSS  was  relatively  high  one  week  and 
was  likely  to  remain  at  similar  high 
values  the  next  and  possibly  succeeding 
weeks.  In  some  industries, 
measiu-ements  in  final  effluent  are  likely 
to  be  similar  from  one  day  (or  week)  to 
the  next  because  of  the  consistency  from 
day-to-day  in  the  production  processes 
and  in  final  effluent  discharges  due  to 
the  hydraulic  retention  time  of 
wastewater  in  basins,  holding  tanks,  and 
other  components  of  wastewater 
treatment  systems.  To  determine  if 
autocorrelation  exists  in  the  data,  a 
statistical  evaluation  is  necessary  and 
will  be  considered  before  the  final  rule. 
To  estimate  autocorrelation  in  the  data, 
many  measiu'ements  for  each  pollutant 
would  be  required  with  values  for 
equally  spaced  intervals  over  an 
extended  period  of  time.  If  such  data  are 
available  for  the  final  rule,  EPA  intends 
to  perform  a  statistical  evaluation  of 
autocorrelation  and  if  necessary, 
provide  any  adjustments  to  the 
limitations.  This  adjustment  would 
increase  the  values  of  the  variance  and 
monthly  variability  factor  used  in 
calculating  the  maximum  monthly 
limitation.  However,  the  estimate  of  the 
long-term  average  and  the  daily 
variability  factor  (and  thus  the 


maximum  daily  limitation)  are  generally 
only  slightly  affected  by  autocorrelation. 

D.  Approach  To  Estimating  Compliance 
Costs 

EPA  estimated  the  costs  associated 
with  regulatory  compliance  for  each  of 
the  regulatory  options  under 
consideration  to  determine  the 
economic  impact  of  the  effluent 
limitations  guidelines  and  standards  on 
the  GAAP  industry.  The  economic 
burden  is  a  function  of  the  estimated 
costs  of  compliance  to  achieve  the 
proposed  requirements,  which  may 
include  initial  fixed  and  capital  costs,  as 
well  as  annual  operating  and 
maintenance  (O&M)  costs.  Estimation  of 
these  costs  typically  begins  by 
identifying  the  practices  and 
technologies  that  can  be  used  as  a  basis 
to  meet  particular  requirements.  EPA 
estimated  compliance  costs  based  on  the 
implementation  of  the  practices  or 
technologies  to  meet  particular 
requirements. 

EPA  collected  data  from  published 
research,  meetings  with  industry 
organizations,  discussions  with  the 
Aquaculture  Effluents  Task  Force  of  the 
Joint  Subcommittee  on  Aquaculture.  a 
review  of  USDA's  1998  Gensus  of 
Aquaculture  data,  existing  concentrated 
aquatic  animal  production  NPDES 
permits,  site  visits  and  sampling  events 
at  AAP  facilities,  screener  surveys,  and 
detailed  industry  svuveys.  These  data 
were  used  to  define  model  GAAP 
facilities  for  estimating  national 
compliance  costs.  The  data  were  also 
used  to  determine  estimates  of  pollutant 
loads,  discharge  volumes,  current  best 
management  practices  and  treatment 
technologies  being  used,  and  the 
applicability  of  best  management 
practices  and  treatment  technologies  for 
the  model  farms. 

EPA  identified  candidate  best 
management  practices  and  appropriate 
treatment  technologies  for  different 
industry  segments  that  were 
incorporated  into  regulatory  options. 
The  regulatory  options  serve  as  the  basis 
for  compliance  cost  and  pollutant 
loading  calculations. 

EPA  developed  cost  equations  for 
estimating  capital,  one-time  fixed,  and 
annual  O&M  costs  for  the 
implementation  and  use  of  the  different 
best  management  practices  and 
treatment  technologies  targeted  under 
the  proposed  regulatory  options.  Gost 
equations  were  developed  from 
information  collected  during  the  site 
visits,  sampling  events,  published 
information,  vendor  contacts,  and 
engineering  judgment. 

EPA  developed  and  used  computer 
cost  models  to  estimate  compliance 


costs  and  nutrient  loads  for  each 
regulatory  option.  EPA  used  output 
from  the  cost  model  to  estimate  total 
aimualized  costs  and  the  economic 
impact  of  each  regulatory  option  on  the 
GAAP  industry.  The  AAP  industrv-  was 
segmented  into  six  sut)categories,  based 
on  system  type,  which  include  ponds, 
flow-through,  recirculating,  net  pens 
and  cages,  floating  and  bottom  culture, 
and  other  systems. 

For  each  regulatory  option,  EPA 
estimated  the  costs  to  install,  operate, 
and  maintain  specific  techniques  and 
practices.  EPA  traditionally  develops 
either  facility-specific  or  model  facility 
costs.  Facility-specific  compliance  costs 
require  detailed  process  information 
about  many,  if  not  all,  facilities  in  the 
industry.  These  data  typically  include 
production,  capacity,  water  use, 
wastewater  generation,  waste 
management  operations  (including 
design  and  cost  data),  monitoring  data, 
geographic  location,  financial 
conditions,  and  any  other  industry- 
specific  data  that  may  be  required  for 
the  analyses.  EPA  then  uses  each 
facility's  information  to  estimate  the 
cost  of  installing  new  pollution  controls. 

When  facility-specific  data  are  not 
available,  EPA  develops  "model" 
facilities  to  provide  a  reasonable 
representation  of  the  industry.  Model 
facilities  were  developed  to  characterize 
the  AAP  facilities  and  reflect  the 
different  characteristics  found  in  the 
industry,  such  as  the  size  or  capacity  of 
an  operation,  type  of  operation, 
geographic  location,  and  mode  of 
operation.  These  models  were  based  on 
data  gathered  during  site  visits, 
information  provided  by  industry' 
members  and  their  associations,  the 
1998  Census  of  Aquaculture  and  AAP 
screener  survey  data.  Gost  and  financial 
impacts  were  estimated  for  each  model 
facility,  and  then  industry-level  costs 
were  calculated  by  multiplying  model 
facility  costs  by  the  estimated  number  of 
facilities  within  each  model  category. 
For  the  AAP  industry,  EPA  has  chosen 
a  model-facility  approach  to  estimate 
compliance  costs.  For  the  proposal,  the 
model  is  based  on  the  use  of  USDA's 
Census  of  Aquaculture  and  EPA's  AAP 
screener  survey.  More  detailed 
information  concerning  facilities  in  the 
GAAP  industry  that  will  enable  EPA  to 
further  revise  the  model  facility 
characteristics  is  not  available  until  after 
the  responses  are  received  from  the 
detailed  survey,  EPA  plans  to  revise  the 
current  dataset  as  a  result  of  the  detailed 
survey  collection  efforts  and  public 
comments  received  on  this  proposal. 
The  development  of  the  model  facilities, 
and  the  process  for  determining 
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estimates  of  the  number  of  facilities  are 
described  in  more  detail  below. 

Model  facilities  were  defined  for 
various  groupings  of  GAAP  operations 
based  on  system  type,  species,  feed 
conversion  ratio,  size,  system  specific 
factors,  and  regional  location.  EPA 
evaluated  the  major  species  produced  in 
the  United  States,  including  catfish, 
trout,  salmon,  hybrid  striped  bass,  sport 
or  game  fish,  other  food  finfish,  shrimp, 
baitfish,  moUuscan  shellfish,  crawfish, 
and  alligator.  EPA  also  evaluated  the  life 
stage  differences  among  species  in  the 
modeling  analyses  to  determine  the 
potential  influence  of  life  stage  on 
model  output.  EPA  assigned  an 
estimated  feed  conversion  ratio  for  each 
species  and  system  combination  in  the 
definition  of  the  model  facilities.  The 
feed  conversion  ratios  were  the  primary 
factor  affecting  loadings  in  the  model 
facilities.  While  these  FCRs  were 
intended  to  be  representative  of  the 
facilitiescorresponding  to  each  model, 
EPA  recognizes  that  there  is  significant 
variability  in  FCRs  across  facilities  even 
within  the  same  model  facility  type. 

For  the  economic  and  cost  analyses, 
the  facility  size  groups  were  based  on 
the  facility  gross  revenue  for  aquatic 
animal  production.  These  ranges 
represent  the  facility  revenue  categories 
used  in  the  USDA's  1998  Aquaculture 
Census.  Model  facilities  were  analyzed 
for  each  of  these  revenue  ranges.  Data 
from  the  1998  Aquaculture  Census  and 
screener  survey  were  used  to  estimate 
the  number  of  facilities,  by  system  type, 
species,  and  facility  size.  (See  preamble, 
Section  V,  GAAP  Development 
Document  and  Economic  Analysis  for 
more  details)  EPA  developed  cost 
equations  to  estimate  compliance  costs 
for  each  model  facility  and  regulatory 
option.  Costs  were  calculated  for  each 
technology  or  practice  that  make  up 
each  regulatory  option  for  each  model 
facility;  based  on  model  facility 
characteristics,  including  system  type, 
species,  feed  conversion  ratio,  size,  and 
system  specific  characteristics.  The  cost 
estimates  generated  contain  the 
following  types  of  costs:  (1)  Capital 
costs — costs  for  facility  upgrades  (e.g.. 
construction  projects),  including  land 
costs  and  other  capital  costs 
(equipment,  labor,  design,  etc.);  (2)  one 
time  non  capital  costs — one-time  costs 
for  items  that  cannot  be  amortized  (e.g., 
consulting  services  or  training);  (3) 
Annual  operating  and  maintenance 
(O&M)  costs — annually  recurring  costs, 
which  may  be  positive  or  negative. 

These  costs  provide  the  basis  for 
evaluating  the  total  annualized  costs, 
cost  effectiveness,  and  economic  impact 
of  the  regulatory  options  proposed  for 
the  CAAP  industry.  For  each  best 


management  practice  and  treatment 
technology  identified  in  the  options 
selection  process,  EPA  developed  a  cost 
module  to  provide  input  to  the  model 
facility  calculations. 

EPA  recognizes  that  some  individual 
facilities  have  already  implemented 
some  treatment  technologies  or  best 
management  practices  that  were 
described  in  the  proposed  options.  As 
noted  above,  when  estimating  costs  for 
the  implementation  of  the  proposed 
options  across  the  entire  subcategory 
nationwide,  EPA  did  not  include  costs 
for  best  management  practices  or 
treatment  technologies  already  in  place. 

EPA  estimated  the  current  frequency 
of  existing  best  management  practices 
and  treatment  technologies  at  CAAP 
facilities  based  on  screener  survey 
responses,  site  visits,  and  sampling 
visits.  This  occurrence  frequency  of 
practices  or  technologies  was  used  to 
estimate  the  portion  of  the  operations 
that  would  not  incur  costs  to  comply 
with  the  new  regulation.  For  example, 
based  on  site  visits,  EPA  believes  that 
all  catfish  operations  using  levee  ponds 
to  practice  water  level  management  to 
capture  rainfall  and  minimize  overflows 
(the  frequency  factor  is  100  percent); 
therefore,  no  costs  were  included  for 
water  level  management  for  these 
operations.  Another  example  is  that 
EPA  estimated  that  80  percent  of  trout 
facilities  have  quiescent  zones  (based  on 
site  visits);  therefore,  only  20  percent  of 
trout  facilities  would  incur  a  cost  for 
installing  quiescent  zones  to  comply 
with  the  proposed  TSS  limits. 

Applying  the  frequency  factors  to  the 
unit  component  costs  reduces  the 
effective  cost  of  that  component  for  the 
model  facility.  Essentially,  EPA  adjusts 
the  component  cost  to  account  for  those 
facilities  that  already  have  the 
component  in  place,  and  those  facilities 
would  not  have  to  install  and  operate  a 
new  component  as  a  result  of  the 
proposed  regulation. 

While  this  approach  should  provide  a 
reasonable  estimate  of  national  costs,  it 
has  the  drawback  of  underestimating 
facility  level  costs  for  facilities  that  have 
not  already  installed  a  particular 
technology.  This  may  lead  to  an 
underestimate  of  impacted  facilities. 
EPA  requests  comment  on  this 
approach. 

EPA  estimated  friequency  factors 
based  on  the  sources  such  as  those 
listed  below  (each  source  was 
considered  along  with  its  limitations): 

(1)  EPA  site  visit  information — This 
information  was  used  to  assess  general 
practices  of  AAP  operations  and  how 
they  vary  between  regions  and  size 
classes. 


(2)  Screener  Survey — This 
information  was  used  to  assess  general 
practices  of  AAP  operations  and  how 
they  vary  between  regions  and  size 
classes. 

(3)  Observations  by  industry  experts — 
Experts  on  AAP  operations  were 
contacted  to  provide  insight  into 
operations  and  practices,  especially 
where  data  were  limited  or  not  publicly 
available. 

(4)  USDA  National  Agricultural 
Statistical  Service  (NASS)— The  data 
currently  available  from  1998 
Aquaculture  Census  were  used  to 
determine  the  distribution  of  AAP 
operations  across  the  regions  by  size 

pJqcc 

[5]  USDA  APHIS  National  Animal 
Health  Monitoring  System  (NAHMS}— 
This  soiirce  provides  information  on 
catfish  production. 

(6)  State  Compendium:  Programs  and 
Regulatory  Activities  Related  to  AAP — 
This  summary  of  State  regulatory 
programs  were  used  to  estimate 
frequency  factors,  based  on  current 
requirements  for  treatment  technologies 
and  best  management  practices  that 
already  apply  to  CAAP  facilities  in 
various  states. 

E.  Approach  To  Estimating  Pollutant 
Reductions 

A  model  facility  approach  was 
designed  to  represent  the  industry. 
Using  this  approach,  every  facility  was 
classified  according  to  its  production 
system.  Additionally,  pollutant  loads, 
flow  characteristics,  geographic,  and 
culture  species  information  were  linked 
in  the  model,  creating  an  array  of 
facilities  by  system  type,  pollutant 
loading,  size,  location,  and  species. 
Technology  options  and  best 
management  practices  (BMPs)  that  were 
used  to  prevent  the  discharge  of 
pollutants  into  the  enviroimient  were 
also  linked  in  a  similar  way.  In  this 
case,  variables  account  for  the 
applicability  of  the  technologies  and 
BMPs,  given  the  characteristics  of  the 
model  facility  (e.g.  system  type,  size). 
The  user  of  the  model  can  manipulate 
these  variables  to  analyze  different 
management  options.  The  model  was 
capable  of  calculating  an  estimated  cost 
of  the  management  option  based  on 
capital  and  land  costs,  adjusted  for 
geographic  differences. 

A  benefit  of  the  model  facility 
approach  was  the  option  of  using  the 
same  model  to  represent  the  whole 
industry,  sectors  of  the  industry,  and 
even  single  facilities.  No  changes  in  the 
theoretical  model  were  needed  to  cope 
with  this,  only  a  manipulation  of  the 
input  data.  The  following  information 
was  used  in  the  modeling  approach: 
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(1)  Number  of  facilities  by  system  type, 
size,  culture  species,  and  location 

(2)  Technologies  and  BMPs  by  system 
type  and  facility  size 

(3)  National  average  capital  cost,  land 
requirements  of  technology  options, 
and  best  management  practices 

(4)  Average  flow  (daily)  by  system  type 
and  facility  size 

(5)  Estimates  of  annual  production 

(6)  Data  associated  with  feeding 
practices:  feeding  in  pounds  per  day, 
pollutant  concentrations  in  feed, 
percentage  of  feed  not  consimied, 
feces  to  feed  ratio,  and  pollutant 
concentrations  in  feces 

(7)  Pollutants  and  flow  reductions 
resulting  from  of  technology  options 
and  best  management  practices 
Information  obtained  from  a  national 

survey  (i.e.  the  detailed  survey)  and 
EPA  sampling  data  about  the  state  of  the 
industry  will  constitute  the  primary 
input  for  establishing  a  baseline 
scenario.  This  data  has  not  yet  been 
collected  and  analyzed  but  will  be  in 
the  future,  followed  by  publication  in 
the  Federal  Register  of  a  Notice  of  Data 
Availability  for  public  comment. 
Specifically,  EPA  will  use  information 
from  the  detailed  survey  to  revise 
pollutant  loadings  and  costs  estimated 
in  today's  proposal.  Because  EPA  did 
not  have  the  detailed  survey  data  for  the 
proposed  rule,  EPA  used  information 
from  a  number  of  published  sources  and 
unpublished  sources  such  as  comments 
received  from  small  entity 
representatives  through  the  SBREFA 
process  and  personal  communications 
with  industry  representatives. 

The  model  was  based  on  several  facts. 
First,  feed  offered  to  the  AAP  species 
contributes  to  pollutant  discharges  in 
three  ways,  (1)  unmetabolized  feed 
consiuned  by  the  cultured  species  is 
contained  in  the  feces,  (2)  urine 
contributes  to  dissolved  ammonia,  and 
(3)  uneaten  feed,  both  dissolved  and  in 
particulate  forms,  increase  the  pollutant 
load  in  the  cultiue  water.  Second, 
technology  options  and  BMPs  have 
typical  efficiency  rates  of  removing 
specific  pollutants  from  water.  Third, 
certain  technologies  are  more  applicable 
to  certain  system  tjrpes  and  flows  than 
others.  Combining  these  three 
components  of  the  effluent  discharge, 
the  predicted  pollution  reduction  can  be 
estimated  for  every  system  type  and 
size. 

vm.  Options  Evaluated  and  Selected 
for  Proposal 

A.  Introduction 

For  the  proposed  rule,  EPA  developed 
regulatory  options  using  the 
technologies  and  practices  discussed 


previously  (see  section  VII)  based  on 
preliminary  evaluations  of  the  USDA 
Census  of  Aquaculture,  screener  survey 
responses,  site  visits  and  sampling 
episodes.  The  initial  regulatory  options 
included  the  following  technology 
controls  and  best  management  practices 
specific  to  each  production  system:  feed 
management;  quiescent  zones;  settling 
basins;  microscreen  filters  (solids 
polishing);  a  best  management  practices 
(BMP)  plan  (based  on  a  modified  Hazard 
Analysis  Critical  Control  Point  (HACCP) 
approach,  described  later);  water  level 
management;  in-pond  treatment;  active 
feed  monitoring  and  disinfection. 

Initially,  EPA  evaluated  options  for 
the  following  production  systems: 
ponds,  flow-through  systems, 
recirculating  systems,  and  net  pens.  For 
ponds,  EPA  considered  feed 
management,  in-pond  treatment,  water 
management,  discharge  management 
and  the  BMP  plan  based  on  the  HACCP 
approach  as  Option  1.  Option  2 
considered  removals  of  conventional 
and  nutrient  pollutants  through  the  use 
of  vegetated  ditches,  in-pond,  or  settling 
basins.  EPA  assumed  the  following  in 
treating  pond  volumes:  treating  the  first 
5  percent  of  the  volume  on  all  ponds 
with  bottom  drains;  treating  the  last  20 
percent  of  volume  on  all  ponds  with  any 
drain  if  harvest  requires  seining  or  rapid 
discharge  of  pond  volume  and  treating 
the  last  5  percent  of  the  volume  on  all 
ponds.  Option  3  considered  removals  of 
additional  BOD  and  nutrients  through 
the  use  of  constructed  wetlands. 

For  flow-through  systems,  EPA 
considered  feed  management,  quiescent 
zones,  sedimentation  basins  and 
primary  settling  of  collected  solids  and 
the  BMP  plan  based  on  the  HACCP 
approach  as  Option  1 .  Option  2 
considered  removals  of  additional  solids 
through  the  use  of  mechanical  filtration 
such  as  microscreen  filters,  polishing 
ponds,  and  chemical  addition.  Option  3 
considered  the  removals  of  bacterial 
levels  through  the  use  of  disinfection 
such  as  chlorine,  ozone,  and  UV. 

For  recirculating  systems.  Option  1 
considered  feed  management, 
sedimentation  basins  and  primary 
settling  of  collected  solids,  and  the  BMP 
plan  based  on  the  HACCP  approach. 
Options  2  and  3  for  recirculating 
systems  are  the  same  as  those  for  flow- 
through  systems. 

For  net  pen  systems,  Option  1 
considered  feed  management  and  the 
BMP  plan  based  on  the  HACCP 
approach.  Option  2  considered  reducing 
pollutant  loads  associated  with  feeding 
through  the  use  of  an  active  feed 
monitoring  system. 

Based  on  the  evaluation  of  the 
effluent  concentration  literature  values 


and  research  studies,  in  addition  to  the 
estimated  costs  of  compliance.  EPA  did 
not  pursue  or  further  modify  some  of 
the  initial  regulatory-  options.  However. 
EPA  did  develop  a  refined  list  of 
regulatory  options  and  estimated  their 
costs  in  preparation  for  analysis 
required  under  the  Regulatory 
Flexibility  Act  (discussed  more  fully  in 
Section  XIII  Administrative 
Requirements).  Several  of  the 
technologies  that  were  considered  in 
this  analysis  were  also  shown  to  be 
impractical  or  too  costly.  This  is 
described  in  greater  detail  in  the  CAAP 
Development  Document.  For  example, 
one  regulator)'  option  EPA  considered 
early  on  in  its  analysis,  but  did  not 
pursue  was  based  on  disinfection  The 
estimated  costs  for  this  technology  to  be 
applied  nationally  would  be  cost 
prohibitive  and  would  have  imposed  a 
severe  adverse  economic  impact  on  this 
industr\'.  Also  several  technologies  to 
reduce  pollutant  discharges  when  pond 
systems  are  drained  are  no  longer  being 
considered.  These  technologies  were 
estimated  to  have  a  high  cost  in 
proportion  to  revenues,  and  also  were 
determined  to  provide  limited  benefit  in 
reducing  wastewater  pollutant  loadings. 

Other  regulator)'  options  were 
modified  from  those  initially 
considered.  Option  1  initially  estimated 
costs  for  solids  removal  as  well  as  the 
implementation  of  a  best  management 
plan  based  on  the  HACCP  approach. 
The  HACCP  like  BMP  approach  was  a 
more  structured  process  for  identifying 
control  points  to  minimize  discharges  of 
drugs,  chemicals,  non-native  species 
and  pathogens  and  developing  practices 
to  address  them.  In  addition,  it  would 
have  included  a  training  component. 
After  evaluating  these  costs.  EPA 
modified  Option  1.  Subsequently. 
Option  1  for  flow-through  includes 
primary  settling  (quiescent  zones  and 
settling  basins)  and  BMP  plan 
development  for  solids  control  either  as 
an  alternative  or  in  lieu  of  numerical 
limitations  for  TSS.  Option  1  for 
recirculating  systems  is  a  settling  basin 
and  BMP  plan  development  for  solids 
control.  Option  1  for  net  pens  is  feed 
management  and  BMP  plan 
development  for  solids  control.  For  the 
BMP  component  for  solids  control,  EPA 
estimated  costs  assuming  40  hours  to 
develop  such  a  plan  and  one  hour  of 
manager  time  and  one  hour  of  worker 
time  per  month  to  implement.  EPA 
solicits  comment  on  the  time  and 
associated  cost  required  for  BMP  plan 
development  as  well  as  on  the 
possibility  of  EPA  or  the  permitting 
authority  developing  a  model  BMP  plan 
which  the  operator  would  adopt  or 
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modify,  reducing  the  time  and 
associated  cost  required. 

Option  2  was  the  BMP  plan 
addressing  drugs,  chemicals,  pathogens, 
and  non-native  species  which  would 
have  been  the  same  for  all  facilities 
regardless  of  production  system.  Based 
on  recommendations  in  the  SBREFA 
Panel  Report,  EPA  further  modified 
Option  2  to  include  reporting 
requirements  for  drug  and  chemical  use 
only.  In  the  BMP  component  for  control 
of  these  toxic  and  non-conventional 
pollutants,  EPA  estimated  costs 
assuming  40  hours  to  develop  and  one 
hour  of  manager  time  and  one  hour  of 
worker  time  per  month  to  implement. 
EPA  solicits  comment  on  the  time  and 
associated  cost  required  for  BMP  plan 
development  as  well  as  on  the 
possibility  of  EPA  or  the  permitting 
authority  developing  a  model  BMP  plan 
which  the  operator  would  adopt  or 
modify,  reducing  the  time  and 
associated  cost  required.  Option  3 
technology  for  flow-through  and 
recirculating  systems  is  solids  polishing 
(i.e.,  microscreen  filters)  and  for  net 
pens  is  active  feed  monitoring.  The 
options  are  additive  in  natiu-e,  and 
represent  increasing  stringency,  thus. 
Option  2  limitations  would  be  based  on 
and  incorporate  primary  settling 
(Option  1)  in  addition  to  the  limitations 
based  on  BMP  considerations  under 
Option  2.  Because  some  existing  flow- 
through  facilities  that  produce  between 
20,000  and  100.000  pounds  per  year  are 
currently  meeting  NPDES  requirements 
to  report  and  implement  a  BMP  plan  for 
the  control  of  solids.  EPA  solicits 
comment  on  the  feasibility  of  requiring 
other  facilities  within  this  production 
range,  and  new  facilities,  to  meet  the 
same  requirements. 

EPA  is  not  proposing  to  establish 
phosphorus  limits,  but  will  continue  to 
evaluate  the  need  for  separate 
limitations  for  phosphorus.  The 
proposed  TSS  limitations  should  also 
ensure  effective  removal  of  suspended 
or  particulate  phosphorus.  EPA  notes 
that  a  number  of  NPDES  permits  issued 
to  GAAP  facilities  do  include 
phosphorus  limits  presumably  to 
comply  with  water  quality  standards. 
EPA  solicits  comment  on  how  the  use 
of  low  phosphorus  feeds  or  wastewater 
treatment  practices  (including  the  actual 
practices  used)  meet  current 
phosphorus  limits  set  by  the  permitting 
authority.  EPA  may  consider 
establishing  separate  phosphorus  limits 
based  on  treatment  of  the  wastewater  to 
precipitate  dissolved  phosphorus  to 
achieve  effective  reduction  of 
phosphorus  in  the  wastewater  discharge 
from  GAAP  facilities  and  solicits 
comment  on  the  need  to  establish 


separate  limits  for  phosphorus  and  the 
costs  associated  vdth  phosphorus 
treatment.  EPA  is  particularly  interested 
in  data  documenting  the  costs  of 
achieving  such  limits,  any  increased 
sludge  production  as  a  result  of  treating 
to  remove  phosphorus  from  wastewater 
and  monitoring  data  including  the 
method  used  to  analyze  the  phosphorus 
in  the  collected  samples.  The 
Development  Document  includes 
potential  values  of  such  phosphorus 
limits. 

Discussion  of  the  regulatory  options 
by  type  of  operation  (i.e.,  subcategory)  is 
contained  below. 

B.  Flow-Through  Systems 

l.BPT 

After  considering  the  technology 
options  described  in  Section  VII,  and  in 
light  of  the  factors  specified  in  section 
304(b)(1)(B)  of  the  CWA,  EPA  is 
proposing:  (1)  No  nationally-applicable 
effluent  limitations  guidelines  for 
facilities  producing  less  than  100,000 
pounds  per  year,  (2)  effluent  limitations 
based  on  Option  1  for  facilities 
producing  100,000  poimds  per  year  up 
to  475,000  poimds  per  year,  and  (3) 
effluent  limitations  based  on  Option  3 
for  facilities  producing  475,000  poimds 
per  year  or  more. 

For  small  flow-through  facilities 
(facilities  that  produce  between  20,000 
and  100,000  pounds  of  cold  water 
species  annually),  the  proposed  rule 
would  not  establish  any  national 
requirements  for  existing  flow-through 
facilities  for  the  reasons  described  in 
Section  V.B. 

As  described  in  Section  IX,  EPA's 
economic  analysis  is  based  on  the  best 
existing  data  available  to  EPA,  but  the 
Agency  will  be  collecting  financial  data 
through  the  detailed  survey,  which 
should  provide  a  better  basis  for 
determining  economic  achievability.  In 
addition.  EPA  is  soliciting  information 
concerning  the  costs  for  developing  and 
implementing  the  BMP  plan  described 
in  today's  proposed  regulation.  EPA  will 
reconsider  both  the  BMP  costs  and  the 
economic  achievability. 

For  facilities  producing  100,000 
pounds  per  year  to  475,000  pounds  per 
year^  the  proposed  rule  would  establish 
BPT  limits  based  on  primary  settling 
including  quiescent  zones  and  settling 
basins  and/or  BMP  development  and 
implementation  (Option  1)  for  existing 
flow-through  facilities.  EPA  considered 
the  revenue  classifications  in  the  Census 
of  Aquaculture  (National  1-6)  to 
estimate  economic  impacts.  EPA  then 
converted  the  revenue  classifications 
into  production  categories  using  prices 
for  several  different  species.  As  EJPA 


continued  its  impact  analysis,  EPA 
determined  that  the  100,000  pounds  per 
year  threshold,  mainly  driven  by  trout 
production  (because  of  the  number  of 
small  facilities  producing  trout)  would 
be  an  appropriate  threshold  because  the 
costs  of  compliance  for  the  facilities 
producing  above  the  threshold  would  be 
affordable  while  facilities  producing 
below  this  threshold  would  experience 
disproportionate  economic  impacts. 

For  facilities  producing  475,000 
pounds  per  year  or  more,  the  proposed 
rule  would  establish  limits  based  on 
solids  polishing  and/ or  a  requirement  to 
develop  and  implement  a  BMP  plan 
(Option  3).  EPA  considered  the  impacts 
of  such  proposal  requirements  on  these 
larger  facilities  and,  based  on  the 
results,  determined  that  the  475,000 
pounds  per  year  would  be  an 
appropriate  threshold  for  which  the 
costs  of  compliance  would  remain 
economically  achievable. 

EPA  is  also  proposing  to  establish 
limits  for  TSS  at  large  flow-through 
facilities  discharged  from  separate  off- 
line treatment  systems  (i.e.  physically 
separate  and  discharging  from  an  outfall 
distinct  from  the  main  flow  of  the 
system)  based  on  Option  3  technology 
performance.  EPA  would  apply  the 
percent  reduction  achieved  by  a 
microscreen  filter  used  as  a  solids 
polishing  treatment  at  the  recirculating 
system  that  EPA  sampled.  The 
microscreen  performance  measiued  by 
EPA's  sampling  data  indicates  that  20 
percent  reduction  in  the  TSS 
concentration  was  achieved  with  this 
technology  by  this  facility.  EPA  has 
applied  that  percent  reduction  to  the 
long-term  average  representing 
treatment  through  a  separate  off-line 
settling  basin  and  applied  the  variability 
factors  developed  from  the  off-line 
settling  basin  data  to  obtain  the  monthly 
average  and  daily  maximum  values. 
EPA  believes  this  transfer  of 
performance  from  recirculating  system 
technology  to  flow-through  system 
discharges  would  be  appropriate 
because  the  long  term  average 
concentrations  measured  by  EPA  at  both 
the  separate  off-line  treatment  at  a  flow- 
through  system  and  the  influent  to 
microscreen  filtration  at  a  recirculating 
system  are  nearly  identical  (58.1  mg/L 
from  the  flow-through  system  compared 
to  58.3  mg/L  from  the  recirculating 
system). 

Based  on  preliminary  analysis,  these 
options  appear  to  be  technically 
available,  economically  achievable  and 
cost-reasonable  for  the  existing  flow- 
through  facilities  at  these  size 
thresholds.  The  BPT  cost  comparison 
test  demonstrates,. as  described  in 
Section  IX,  that  the  cost  per  pound 
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removed  is  $0.23/lb  using  only  the 
removal  loadings  of  the  pollutant  BOD. 
(Also,  see  discussion  of  cost  as  a  percent 
of  revenues  in  section  IX.)  EPA  did  not 
select  more  stringent  options  (Options  2 
or  3)  for  facilities  between  100,000  and 
475,000  poimds  production  per  year 
because,  EPA  determined  that  the  cost 
impacts  would  not  be  reasonable  and 
affordable  based  on  the  number  of 
facilities  (9  out  of  31  commercial 
facilities)  estimated  to  experience 
compliance  costs  greater  than  10%  of 
revenues  from  aquaculture  sales.  As 
discussed  in  more  detail  in  Section  XI, 
the  proposed  option  has  acceptable  non- 
water  quality  environmental  impacts. 
As  described  earlier  in  Section  Vn.C.3, 
the  specific  effluent  limitations 
guidelines  proposed  in  this  rule  were 
derived  based  on  a  statistical  analysis  of 
the  performance  of  primary  settling  and 
solids  polishing  at  flow-through 
facilities  that  are  sufficiently  similar  to 
all  of  the  flow-through  facilities  that 
would  be' subject  to  the  effluent 
limitations  guidelines.  Based  on  the 
screener  survey  data,  EPA  estimates  that 
primary  settling  and  solids  polishing  are 
currently  used  at  91  out  of  102  (89%) 
and  5  out  of  102  (5%),  of  all  flow- 
through  GAAP  facilities,  respectively. 

EPA  estimates  that  the  proposed 
effluent  limitations  guidelines  would 
cause  8  out  of  181  regulated  flow- 
through  facilities  (4%)  to  experience 
compliance  costs  greater  than  or  equal 
to  5%  of  their  revenues. 

As  noted  previously,  the  options 
selected  for  flow-through  systems 
include  requirements  to  develop  and 
implement  a  best  management  practices 
(BMP)  plan,  as  well  as  some  reporting 
requirements.  Option  1  includes  a 
requirement  for  a  BMP  plan  for  solids 
control.  As  noted  previously,  control  of 
total  suspended  solids  also  controls 
non-conventional  and  toxic  pollutants 
that  EPA  believes  bind  with  such  solids. 
Option  2  includes  a  requirement  for  a 
BMP  plan  addressing  non-conventional 
and  toxic  pollutants,  specifically, 
discharges  of  certain  drugs,  chemicals, 
and  solids  or  aquatic  animals  that  carry 
pathogens,  as  well  as  escapes  of  non- 
native  aquatic  animals.  Option  2  also 
includes  some  reporting  requirements 
on  the  use  of  certain  drugs  and 
chemicals.  For  flow-through  facilities 
producing  between  100,000  pounds  per 
year  and  475,000  pounds  per  year,  EPA 
is  proposing  the  Option  1  BMP  plan 
requirements  (solids  control).  For  flow- 
through  facilities  producing  more  than 
475,000  pounds  per  year,  EPA  proposes 
limitations  based  on  Option  3,  which 
includes  the  Option  2  BMP  plan 
requirements  for  non-conventional  and 
toxic  pollutants.  EPA  proposes  and 


solicits  comment  on  the  use  of  the  BMP 
plan,  either  in  lieu  of  or  as  an 
alternative  to  the  numerical  limitations 
in  today's  proposal.  EPA  also  solicits 
comments  on  whether  the  BMP  plan  for 
solids  control  only  would  be  sufficient 
to  assure  the  pollutant  reductions  that 
EPA  demonstrates  to  be  economically 
achievable.  Many  facilities  already  have 
developed  and  implemented  a  BMP 
plan  to  control  solids  through  feed 
management,  by  removing  solids 
regularly,  and  by  treating  solids  from 
waste  handling  operations. 
Identification  and  proper 
implementation  of  such  a  BMP  plan 
may  be  sufficient  in  and  of  itself  to 
achieve  the  numeric  limitations  EPA 
proposes  today. 

For  the  most  part,  the  proposed  BMP 
plan  requirements  would  prevent  or 
minimize  the  discharge  of  pollutants, 
but  also  represent  economically  sound 
aquatic  animal  production  practices.  For 
flow-through  facilities  producing 
100,000  pounds  per  year  to  475,000 
pounds  per  year,  the  proposed  BMP 
plan  requfrements  would  ensure 
supplemental  controls  to  prevent  or 
nunimize  the  discharge  of  solids. 
Proposed  section  451.15(a)  would 
impose  a  requirement  related  to 
management  of  removed  solids  and 
excess  feed.  Specifically,  operators 
would  need  to  miiumize  the  re- 
introduction  of  solids  removed  through 
thp  treatment  of  the  water  supply  and 
prevent  excess  feed  from  entering  the 
aquatic  animal  production  system. 
Solids  are  removed  from  the  water 
supply  to  ensure  high  quality  water 
supply  for  aquatic  animal  production. 
Given  the  effort  to  remove  solids  from 
that  water,  re-introduction  of  those 
solids  would  increase  the  amount  of 
solids  discharges.  Similarly,  operators 
should  prevent  the  introduction  of 
excessive  feed  into  the  production 
system;  uneaten  feed  increases  the  total 
amount  of  solids  discharged.  Operators 
have  an  economic  incentive  to  optimize 
feed  rates  (e.g.,  to  ensure  maximum 
animal  growth  at  minimum  costs),  but 
in  some  cases  optimal  feed  rates  from 
the  operator's  perspective  may  not  be 
optimal  for  water  quality.  To  optimize 
water  quality  (though  not  necessarily 
production),  operators  and  laborers 
should  observe  feeding  when  food  is 
applied  to  the  system  and  stop  adding 
feed  when  the  animals  are  no  longer 
eating.  In  cases  where  water  quality  and 
production  goals  are  in  conflict, 
operators  must  find  a  reasonable 
balance  between  the  two.  The  proposed 
requirements  in  section  451.15(a)(1)  for 
management  of  removed  solids  and 
excess  feed  and  451.15  (b)(1)  &  (3)  for 


structural  maintenance  and  disposal  of 
biological  wastes,  respectively,  also 
prevent  or  reduce  unnecessary  and 
avoidable  solids  discharges.  Section 
451.15(d)  would  assure  that  personnel 
who  implement  the  BMP,  in  fact, 
understand  it. 

For  flow-through  facilities  producing 
more  than  475,000  pounds  per  year,  the 
proposal  would  require  additional  BMP 
implementation  to  avoid  inadvertent 
spillage  or  release  of  drugs  and 
chemicals  stored  at  the  facility.  Similar 
to  the  storage  management  practices 
required  for  solids,  proposed  section 
451.15(b)(2)  would  require  sound 
management  of  drugs  and  chemicals 
stored  on-site  in  order  to  avoid 
accidental  spillage  or  release  into  the 
system.  EPA  proposes  this  requirement 
only  for  the  largest  flow-through 
facilities  because  the  Agency  anticipates 
that  oidy  the  largest  facilities  have  a 
need  to  maintain  significant  volumes  of 
drugs  and  chemicals  on-site.  The  more 
important  aspect  of  drugs  and  chemicals 
storage  would  be  that  personnel 
working  at  the  site  also  would  need  to 
be  familiar  with  proper  storage 
practices. 

EPA  also  proposes  reporting 
requirements  related  to  uses  of  certain 
drugs  and  chemicals.  Proposed  section 
451.3  (a)  through  (c)  would  only  apply 
to  facilities  producing  more  than 
475.000  pounds  per  year  because  drug 
and  chemical  discharges  from  such  large 
facilities  are  more  likely  to  cause  an 
adverse  impact  on  receiving  waters. 
EPA  currently  lacks  data  on  the  total 
amount  of  unapproved  drugs  and 
chemicals  released  to  the  environment 
from  aquatic  animal  production 
facilities.  For  this  reason.  EPA  proposes 
reporting  to  ensure  that  permitting 
authorities  have  the  necessary 
information  to  impose  any  controls  that 
may  be  necessary  to  reduce  or  avoid 
adverse  impacts  to  receiving  waters  on 
a  case-by-case  basis  using  best 
professional  judgment. 

EPA  proposes  to  define  "chemical" 
and  "drug"  at  section  451.2  (c)  and  (e). 
respectively,  to  include  only  those 
chemicals  and  drugs  that  would  be 
discharged  and  that  have  not  been 
"approved"  as  safe  and  effective.  The 
proposed  definition  of  drug,  for 
example,  would  not  include  injected 
drugs.  As  such,  the  proposal  would  only 
apply  to  residual  drugs  and  chemicals, 
e.g.,  after  a  drug  or  chemical  no  longer 
serves  its  intended  purpose.  EPA 
likewise  proposes  reporting  only  for 
drugs  and  chemicals  about  which  little 
is  known.  Reporting  would  not  be 
required  for  EPA  registered  pesticides 
and  drugs  approved  by  the  Food  and 
Drug  Administration  for  aquatic  animal 
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uses  or  water  quality  maintenance/ 
restoration  chemicals  used  according  to 
label  instructions.  Reporting  would  only 
be  required  for  imapproved  drugs  and/ 
or  drugs  prescribed  by  a  veterinarian  for 
extra-label  uses.  Reporting  would  also 
be  required  for  extra-label  uses  of 
chemicals.  Because  drugs  that  have  not 
been  evaluated  by  FDA  may  be 
discharged  in  focility  effluents, 
reporting  information  should  enable 
informed  regulatory  responses  when 
environmental  problems  do  occur. 
Under  the  proposal,  reports  would  be 
both  oral  and  written,  according  to  the 
use  that  EPA  anticipates  for  regulatory 
monitoring  of  those  reports.  Given  the 
intermittent  and  variable  use  of  drugs 
and  chemicals  and  given  the  relative 
absence  of  data  on  such  uses,  EPA  does 
not  propose  numeric  effluent  limits,  but 
rather  only  reporting  requirements,  for 
the  drugs  and  chemicals  that  would  be 
regulated  umder  today's  proposal. 

EPA  anticipates  that  the  BMP 
requirements  would  be  implemented 
through  permits  and,  in  many  cases, 
standardized  BMP  provisions  may  be 
applicable  to  all  similarly  sized  flow- 
through  facilities.  EPA  does  not 
anticipate  that  development  or 
implementation  of  the  proposed  BMP 
requirements  would  significantly 
interfere  with  a  well-managed 
operation.  The  proposed  requirements, 
however,  would  establish  a  base  level  of 
sound  management  practices  that  are 
not  only  economically  reasonable,  but 
also  environmentally  protective. 

2.  BAT  I 

EPA  proposes  to  establish  BAT  at  a 
level  equal  to  BPT  (i.e.,  Option  1  for 
existing  facilities  that  produce  between 
100,000  and  475.000  poimds  per  year 
and  Option  3  for  existing  facilities  that 
produce  more  than  475,000  pounds  per 
year).  For  this  subcategory,  there  are  no 
available  technologies  economically 
achievable  that  would  achieve  more 
stringent  effluent  limitations  than  those 
considered  for  BPT.  Because  of  the 
nature  of  the  wastewater  and  wastes 
generated  from  GAAP  facilities, 
advanced  treatment  technologies  or 
practices  to  remove  additional  solids 
(e.g.,  smaller  particle  sizes]  in  TSS  that 
would  be  affordable  do  not  exist  beyond 
those  already  considered. 

3.  BCT 

Since  the^BCT  cost  test  did  not 
support  a  more  stringent  technology 
basis  that  was  economically  achievable 
for  BCT,  EPA  proposes  to  regulate  total 
suspended  solids  (TSS)  using  the  same 
technology  basis  is  BPT.  For  more 
details  about  the  BCT  cost  test,  see 
Section  IX.G. 


4.  NSPS 

After  considering  all  of  the  technology 
options  described  in  Section  VII,  and  in 
light  of  the  factors  specified  in  sections 
306  of  the  CWA,  EPA  proposes 
standards  of  performance  for  new 
sources  equal  to  BPT,  BCT,  and  BAT 
because  no  more  stringent  technologies 
are  available  for  NSPS  without  causing 
a  barrier  to  entry  for  new  facilities. 
Because  of  the  nature  of  the  wastewater 
and  wastes  generated  from  GAAP 
facilities,  advanced  treatment 
technologies  or  practices  to  remove 
additionad  solids  [e.g.,  smaller  particle 
sizes)  in  TSS  that  would  be  affordable 
do  not  exist  beyond  those  already 
considered. 

EPA  beheves  that  the  proposed  NSPS 
equal  to  BAT  would  not  present  a 
significant  barrier  to  entry.  EPA  believes 
that  overall  impacts  from  the  proposed 
effluent  limitations  guidelines  on  new 
sources  woiUd  not  be  any  more  severe 
than  those  on  existing  sources  because 
the  costs  faced  by  new  soiirces  generally 
should  be  the  same  as  or  lower  than 
those  faced  by  existing  sources.  It  is 
generally  less  expensive  to  incorporate 
pollution  control  equipment  into  the 
design  at  a  new  plant  than  it  would  be 
to  retrofit  the  same  pollution  control 
equipment  in  an  existing  plant.  At  a 
new  plant,  no  demolition  is  required 
and  space  constraints  (which  can  add  to 
retrofitting  costs  if  specifically  designed 
equipment  must  be  ordered)  may  be  less 
of  an  issue. 

Although  EPA  is  not  proposing 
performance  for  new  sources  for  smaller 
cold  water  facilities  (i.e.,  those 
producing  between  20,000  and  100,000 
poimds  per  year  ).  EPA  inAdtes  comment 
on  whether  downward  adjustments  to 
the  proposed  thresholds  would  create  a 
barrier  to  entry  for  new  sources.  As 
described  in  the  BPT  discussion,  EPA 
intends  to  reevaluate  the  costs  and 
potential  barrier  to  entry  for  small  new 
sources  and  solicits  comments  on  the 
basis  fgr  costs  estimated  for  new 
sources. 

EPA  solicits  comments  on  its 
proposed  finding  that  the  proposed 
thresholds  would  be  appropriate  and 
applicable  to  this  subcategory. 

5.  No  Regulation  for  Flow-Through 
Systems 

EPA  is  also  considering  whether  it 
should  establish  national  requirements 
for  flow-through  systems  at  all.  If  EPA 
were  to  decide  not  to  promulgate 
national  effluent  guidelines  for  flow- 
through  systems,  it  would  likely  be 
based  on  a  combination  of  several 
factors.  First,  EPA  may  conclude  that 
the  baseline  pollutant  discharges  from 


flow-through  systems  are  not  large 
enough  to  warrant  national  regidations. 
In  addition,  EPA  may  conclude  that  due 
to  significant  regional  and  facility- 
specific  variations,  it  is  more  effective  to 
continue  to  rely  on  the  BPJ  of  permit 
writers  to  establish  appropriate 
limitations.  Finally,  EPA  may  conclude 
that  available  technologies  are  either  not 
affordable  or  provide  little  reduction  in 
pollutant  discharges  relative  to  existing 
practice.  EPA  solicits  comments  on  not 
regulating  flow-through  systems  and 
encoujrages  commenters  to  support  such 
arguments  with  information  and  data, 
particularly  data  on  the  loadings, 
efficiency  of  existing  practices  including 
best  management  practices  and 
treatment  technologies  and  the  costs 
associated  with  pollutant  removals. 

In  addition,  EPA  is  soliciting 
comment  specifically  on  an  alternative 
approach  to  the  reporting  and  BMP 
requirements  for  the  control  of  drugs 
and  chemicals.  Under  this  alternative, 
EPA  would  issue  BMP  guidance  and 
recommendations  in  lieu  of  establishing 
the  reporting  requirements  and  BMP 
requirements  for  these  pollutants  (i.e.. 
Option  2).  Both  permit  writers  and 
GAAP  facilities  could  use  this  guidance 
as  a  reference  source  when  evaluating 
various  control  practices  to  minimize 
the  discharge  of  pollutants.  The  Agency 
solicits  comments  on  the  effectiveness 
of  BMPs  related  to  the  use  of  drugs  and 
chemicals  or  practices  that  would 
minimize  the  need  to  use  drugs  and 
chemicals  such  as  health  management 
plans  (i.e.,  routine  observations  offish 
behavior,  maintaining  water  quality) 
and  the  extent  to  which  facilities  are 
already  implementing  BMPs.  This 
approach  could  also  be  used  to  address 
concerns  related  to  pathogens  and  non- 
native  species.  The  Agency  also  solicits 
comments  on  practices  used  including 
record  keeping  and  contingency  plans 
(i.e.,  preventive  measures)  to  minimize 
escapes  and  discharges  of  pathogenic 
bacteria  [e.g.,  through  proper 
management  of  aquatic  animal 
mortalities). 

C  Recirculating  Systems 

l.BPT 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  section 
304(b)(1)(B)  of  the  CWA,  EPA  is 
proposing  to  establish  BPT  limits  on  the 
basis  of  solids  polishing  [i.e.,  additional 
solids  removal)  including  a  settling 
basin  and  the  development  of  a  BMP 
plan,  and  general  reporting 
reqiiirements  for  drugs  and  chemical 
use  (Option  3)  for  existing  recirculating 
facilities  that  produce  more  than 
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100,000  pounds  per  year.  This  option  is 
technically  available  for  recirculating 
systems  at  this  size  threshold.  Based  on 
analysis  to  date,  the  BPT  cost 
comparison  test  indicates,  as  described 
in  Section  DC,  that  the  cost  per  pound 
removed  is  $0.07/lb  using  the  removal 
loadings  of  the  pollutant  TSS. 
Therefore,  based  on  the  analysis  to  date 
EPA  believes  this  option  is 
economically  achievable  and  cost 
reasonable.  This  option,  the  most 
stringent  of  the  options  considered,  was 
chosen  because  no  fecilities  experienced 
compliance  costs  greater  than  5  percent 
of  revenues.  Further,  this  option  has 
acceptable  non-water  quality 
environmental  impacts. 

As  described  earlier  in  Section 
VII.C.3,  the  specific  effluent  limitations 
guidelines  proposed  in  this  rule  were 
derived  based  on  a  statistical  analysis  of 
the  performance  of  solids  polishing  at 
existing  recirculating  facilities  that  are 
sufficiently  similar  to  all  of  the 
recirculating  facilities  that  would  be 
subject  to  the  effluent  limitations 
guidelines.  Solids  polishing  is  currently 
used  at  33  percent  of  recirculating 
system  production  fecilities,  and  these 
technologies  are  widely  used  in  other 
industries  such  as  feedlots,  food 
processing,  and  POTWs.  BPT  does  not 
mean  that  the  technology  needs  to  be  in 
routine  use,  but  rather  that  the 
technology  must  be  available  at  a  cost 
and  at  a  time  that  the  Administrator 
determines  to  be  reasonable,  and  that 
the  technology  has  been  adequately 
demonstrated  if  not  routinely  applied. 

EPA  is  not  proposing  to  establish 
effluent  limitations  guidelines  for 
existing  recirculating  facilities  that 
produce  less  than  100,000  pounds  of 
aquatic  animals  per  year  because  most 
recirculating  systems  produce  warm 
water  species  which  would  not  meet  the 
CAAPF  point  somce  definition  of 
100,000  pouinds  per  year  and  although 
EPA  identified  one  facility  producing  a 
cold  water  species  between  20,000 
poimds  per  year  and  100,000  pounds 
per  year,  the  facility  would  experience 
significant  cost  impacts  even  from 
Option  1.  EPA  also  evaluated  an  option 
that  would  apply  to  small  recirculating 
fecilities  based  on  the  development  and 
implementation  of  a  BMP  plan  to 
control  solids  as  described  in  today's 
proposed  regulation.  EPA  assumed  40 
hours  would  be  necessary  to  develop 
this  plan  with  an  additional 
requirement  to  implement  the  plan  of 
two  hours  per  month  split  evenly 
between  labor  and  management  time. 
The  cold-water  facility  described  above 
would  experience  compliance  costs 
greater  than  3%  of  its  revenue  for  this 
BMP  only  option.  Sm^ll  facilities  that 


meet  the  definition  of  a  CAAPF  are 
subject  to  existing  NPDES  regulations, 
and  would  be  subject  to  permit  limits 
based  on  the  permit  writer's  "best 
professional  judgment"  if  the  facility  is 
a  "concentrated  aquatic  animal 
production  facility"  under  the 
regulations.  EPA  invites  comment  on 
application  of  the  proposed 
applicability  threshold  and  its 
estimations  of  cost  reasonableness  for 
recirculating  systems. 

As  described  in  Section  DC,  EPA's 
economic  analysis  is  based  on  the  best 
existing  data  available  to  EPA,  but  we 
will  be  collecting  financial  data  through 
our  detailed  survey  which  should 
provide  a  better  basis  for  determining 
economic  achievability.  In  addition, 
EPA  is  soliciting  information 
concerning  the  costs  for  developing  and 
implementing  the  BMP  plan  described 
in  today's  proposed  regulation.  EPA  will 
reconsider  both  the  BMP  costs  and  the 
economic  achievability.  Therefore,  EPA 
solicits  comment  on  a  requirement  for 
small  recirculating  facilities  to  develop 
and  implement  a  BMP  plan  based  on  the 
solids  control  practices  included  in 
today's  proposal. 

As  noted  previously,  the  options 
selected  for  recirculating  systems 
include  requirements  to  develop  and 
implement  a  best  management  practices 
(BMP)  plan,  as  well  as  some  reporting 
requirements,  for  solids  control 
(including  control  of  associated  non- 
conventional  and  toxic  pollutants  that 
EPA  believes  bind  vtrith  such  solids)  and 
for  other  non-conventional  and  toxic 
pollutants,  specifically,  discharges  of 
certain  drugs  and  chemicals.  For 
recirculating  system  facilities  above  the 
applicability  threshold,  EPA  is 
proposing  BMPs  under  both  Options  1 
and  2.  For  discussion  of  EPA's  rationale 
for  BMPs  and  reporting,  see  the 
discussion  of  BMPs  in  the  BPT  section 
regarding  flow-through  systems. 
Recirculating  systems  are  expected  to 
have  much  better  opportunities  to 
control  such  discharges.  Likewise, 
recirculating  systems  have  better 
opportunities  to  control  the  discharge  of 
excess  feeds. 

2.  BAT 

EPA  proposes  to  establish  BAT  equal 
to  BPT  for  this  subcategory.  For  this 
subcategory,  there  are  no  available 
technologies  economically  achievable 
that  can  achieve  more  stringent  effluent 
limitations  than  those  considered  for 
BPT.  Because  of  the  nature  of  the 
wastewater  and  wastes  generated  from 
GAAP  fecilities,  advanced  treatment 
technologies  or  practices  to  remove 
additionid  solids  [e.g.,  smaller  particle 
sizes)  in  TSS  that  would  be  affordable 


do  not  exist  beyond  those  already 
considered. 

EPA  believes  that  the  selected  option 
for  the  recirculating  system  subcategory' 
is  cost  reasonable  and  "economically 
achievable"  because  EPA  estimates  that 
the  proposed  effluent  limitations 
guidelines  would  cause  no  facilities  to 
experience  compliance  costs  greater 
than  or  equal  to  5%  of  their  annual 
revenues.  Finally,  EPA  has  determined 
that  the  selected  option  has  acceptable 
non-water  quality  environmental 
impacts. 

3.  BCT 

EPA  proposes  to  regulate  BCT  equal 
to  BPT  because  EPA  did  not  identify 
any  more  stringent  technologies  beyond 
those  considered.  For  more  details  about 
the  BCT  cost  test,  see  Section  IX.G. 

4.  NSPS 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  sections  306  of 
the  CWA,  EPA  proposes  standards  of 
performance  for  new  sources  equal  to 
BAT  (Option  3).  For  this  subcategory, 
there  are  no  current  technologies  that 
are  more  stringent  than  those 
considered  for  BPT  or  BAT  other  than 
adding  disinfection.  Because  of  the 
nature  of  the  wastewater  and  wastes 
generated  from  GAAP  facilities, 
advanced  treatment  technologies  or 
practices  to  remove  additional  solids 
[e.g.,  smaller  particle  sizes)  in  TSS  that 
would  be  affordable  do  not  exist  beyond 
those  already  considered. 

EPA  believes  that  the  proposed  NSPS 
would  not  present  a  barrier  to  entry. 
EPA  believes  that  overall  impacts  from 
the  proposed  effluent  limitations 
guidelines  on  new  sources  would  not  be 
any  more  severe  than  those  on  existing 
sources  because  the  costs  faced  by  new 
sources  generally  should  be  the  same  as 
or  lower  than  those  faced  by  existing 
sources.  It  is  generally  less  expensive  to 
incorporate  pollution  control  equipment 
into  the  design  at  a  new  plant  than  it  is 
to  retrofit  the  same  pollution  control 
equipment  in  an  existing  plant.  At  a 
new  source,  no  demolition  is  required 
and  space  constraints  (which  can  add  to 
retrofitting  costs  if  specifically  designed 
equipment  must  be  ordered)  may  be  less 
of  an  issue. 

Although  EPA  is  not  proposing  new 
source  performance  standards  for 
smaller  facilities  (i.e.,  that  produce 
between  20,000  and  100,000  pounds  per 
year),  EPA  invites  comment  on  whether 
downward  adjustments  to  the  proposed 
production  thresholds  would  create  a 
barrier  to  entry  for  new  sources.  As 
described  in  the  BPT  discussion.  EPA 
intends  to  evaluate  the  costs  and 
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potential  barrier  to  entry  for  small  new 
sources  and  solicits  comments  on  the 
basis  for  the  costs  estimated  for  new 
sources. 

EPA  solicits  comments  on  its 
proposed  finding  that  the  proposed 
threshold  is  appropriate  and  applicable 
to  this  subcategory. 

5.  No  Regulation  for  Recirculating 
Systems 

EPA  is  also  considering  whether  it 
should  establish  national  requirements 
for  recirculating  systems  at  all.  If  EPA 
were  to  decide  not  to  promulgate 
national  effluent  guidelines  for 
recirculating  systems,  it  would  likely  be 
based  on  several  factors.  EPA  may 
conclude  that  due  to  significant  regional 
and  facility-specific  variations,  it  is 
more  effective  to  continue  to  rely  on  the 
BPJ  of  permit  writers  to  establish 
appropriate  limitations.  In  addition. 
EPA  may  conclude  that  available 
technologies  are  either  not  affordable  or 
provide  little  reduction  in  pollutant 
discharges  relative  to  existing  practice. 
EPA  solicits  comments  on  not  regulating 
recirculating  systems  and  encourages 
commenters  to  support  such  arguments 
with  information  and  data,  particularly 
data  on  the  loadings,  efficiency  of 
existing  practices  including  best 
management  practices  and  treatment 
technologies  and  the  costs  associated 
with  pollutant  removals. 

In  addition,  EPA  is  soliciting 
comment  specifically  on  an  alternative 
approach  to  the  reporting  and  BMP 
requirements  for  the  control  of  drugs 
and  chemicals.  Under  this  alternative, 
EPA  would  issue  BMP  guidance  and 
recommendations  in  lieu  of  establishing 
the  reporting  requirements  and  BMP 
requirements  for  these  pollutcUits  [i.e.. 
Option  2).  Both  permit  writers  and 
GAAP  facilities  could  use  this  guidance 
as  a  reference  source  when  evaluating 
various  control  practices  to  minimize 
the  discharge  of  pollutants.  The  Agency 
solicits  comments  on  the  effectiveness 
of  BMPs  related  to  the  use  of  drugs  and 
chemicals  or  practices  that  would 
minimize  the  need  to  use  drugs  and 
chemicals  such  as  health  management 
plans  (i.e.,  routine  observations  of  fish 
behavior,  maintaining  water  quality) 
and  the  extent  to  which  facilities  are 
already  implementing  BMPs.  This 
approach  could  also  be  used  to  address 
concerns  related  to  pathogens  and  non- 
native  species.  The  Agency  also  solicits 
comments  on  practices  used  including 
record  keeping  and  contingency  plans 
(i.e.,  preventive  measures)  to  minimize 
escapes  and  discharges  of  pathogenic 
bacteria  (e.g.,  throu^  proper 
management  of  aquatic  animal 
mortalities). 


D.  Net  Pen  Systems 
l.BPT 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  section 
304(b)(1)(B)  of  the  CWA.  EPA  is 
proposing  to  establish  BPT  limits  on  the 
basis  of  active  feed  monitoring  (i.e., 
additional  solids  removal)  and  the 
development  of  a  BMP  plan,  and  general 
reporting  requirements  for  use  of  certain 
drugs  and  chemicals  (Option  3)  for 
facilities  that  produce  more  than 
100,000  pounds  per  year  as  the 
technology  basis  for  the  effluent 
limitations  guidelines  for  existing 
sources  in  the  proposed  rule.  This 
option  is  technically  available  for  net 
pen  systems  at  this  size  threshold.  The 
BPT  cost  comparison  test  .indicates,  as 
described  in  section  IX,  that  the  cost  per 
pound  removed  is  $0.04/lb  using  the 
removal  loadings  of  the  pollutant,  BOD. 
Based  on  currently  available  data,  EPA 
believes  this  option  is  cost  reasonable 
and  economically  achievable.  EPA 
selected  this  option,  the  most  stringent 
of  the  options  considered,  because  no 
facilities  are  estimated  to  experience 
compliance  costs  greater  than  or  equal 
to  5%  of  annual  revenues. 

As  discussed  in  more  detail  below, 
EPA  believes  that  this  option  is  cost 
reasonable  and  "economically 
achievable"  and  represents  the  best 
performance  that  is  economically 
achievable  for  facilities  producing  above 
the  100.000  pound  threshold. 

As  discussed  in  more  detail  below, 
EPA  is  not  propo^ng  to  establish 
effluent  limitations  guidelines  for 
existing  facilities  that  produce  less  than 
100,000  pounds  of  aquatic  animals  per 
year  because  EPA  has  not  identified  any 
facilities  below  the  100,000  pounds  per 
year  threshold.  If  any  facilities  exist 
between  the  20,000  and  100,000  pounds 
per  year  threshold,  the  facilities  would 
be  subject  to  existing  NPDES 
regulations,  and  would  be  subject  to 
permit  limits  based  on  the  permit 
writer's  "best  professional  judgment"  if 
the  facility  is  a  "concentrated  aquatic 
animal  production  facility"'  under  the 
regulations.  EPA  invites  comment  on 
the  application  of  the  proposed 
production  threshold  and  its  estimation 
of  cost  reasonableness  for  net  pen 
systems. 

Further,  this  option  (including  not 
applying  nationally  applicable  active 
feed  monitoring  requirements  to  smaller 
facilities)  has  acceptable  non-water 
quality  environmental  impacts.  Active 
feed  monitoring,  may  alsahe  a  good 
business  practice  and  it  is  already  used 
by  some  facilities  to  reduce  feed  costs. 


As  noted  previously,  the  options 
selected  for  net  pen  systems  include 
requirements  to  develop  and  implement 
a  best  management  practices  (BMP)  plan 
for  solids  control  (focused  primarily  on 
fieed  management)  and  for  other  non- 
conventional  and  toxic  pollutants, 
specifically,  discharges  of  certain  drugs 
and  chemicals.  For  net  pen  facilities 
above  the  applicability  threshold,  EPA 
is  proposing  BMPs  under  both  Options 
1  and  2.  For  discussion  of  EPA's 
rationale  for  BMPs  and  reporting,  see 
the  discussion  of  BMPs  in  the  BPT 
section  regarding  flow-through  systems. 
Net  pen  systems  do  not  present  the 
same  opportunities  for  solids  control  as 
do  flow-through  systems  or  recirculating 
systems.  Therefore,  EPA  proposes  active 
feed  monitoring  as  the  most  effective 
and  cost  reasonable  technology  for 
solids  control. 

2.  BAT 

EPA  proposes  to  establish  BAT  equal 
to  BPT.  EPA  has  determined  that  there 
are  no  more  stringent  options 
representing  BAT  that  are  available. 

3.  BCT 

EPA  proposes  to  regulate  BCT  equal 
to  BPT  because  EPA  did  not  identify 
any  more  stringent  technologies  beyond 
those  considered.  For  more  details  about 
the  BCT  cost  test,  see  Section  IX.G. 

4.  NSPS 

After  considering  all  of  the  technology 
options  described  above,  and  in  light  of 
the  factors  specified  in  sections  306  of 
the  CWA,  EPA  proposes  standards  of 
performance  for  new  sources  equal  to 
BAT. 

EPA  believes  that  the  proposed  NSPS 
would  not  present  a  barrier  to  entry. 
EPA  believes  that  overall  impacts  from 
the  proposed  effluent  limitations 
guidelines  on  new  source  net  pens 
would  not  be  any  more  severe  than 
those  on  existing  net  pens.  The  costs 
faced  by  new  sources  generally  should 
be  the  same  as  or  lower  than  those  faced 
by  existing  sources.  It  would  generally 
be  less  expensive  to  incorporate 
pollution  control  equipment  tnto  the 
design  at  a  new  plant  than  it  would  be 
to  retrofit  the  same  pollution  control 
equipment  in  an  existing  plant.  At  a 
new  source,  no  demolition  would  be 
required  and  space  constraints  (which 
can  add  to  retrofitting  costs  if 
specifically  designed  equipment  must 
be  ordered)  may  be  less  of  an  issue. 

Although  EPA  is  not  proposing 
performance  for  new  sources  for  smaller 
cold  water  facilities  [i.e.,  those 
producing  between  20,000  and  100,000 
pounds  per  year ),  EPA  invites  comment 
on  whether  downward  adjustments  to 
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the  proposed  thresholds  would  create  a 
barrier  to  entry  for  new  soiirces. 
EPA  solicits  comments  on  its 
proposed  finding  that  the  proposed 
threshold  is  appropriate  and  applicable 
to  this  subcategory. 

5.  No  Regulation  for  Net  Pen  Systems 

EPA  is  also  considering  whether  it 
should  establish  national  requirements 
for  net  pen  systems  at  all.  If  EPA  were 
to  decide  not  to  promulgate  national 
effluent  guidelines  for  net  pen  systems, 
it  would  likely  be  based  on  a 
combination  of  several  factors.  First, 
EPA  may  conclude  that  the  baseline 
pollutant  discharges  from  net  pen 
systems  are  not  large  enough  to  warrant 
national  regulations.  In  addition,  EPA 
may  conclude  that  due  to  significant 
regional  and  facility-specific  variations, 
it  is  more  effective  to  continue  to  rely 
on  the  BPJ  of  permit  writers  to  establish 
appropriate  limitations.  Finally.  EPA 
may  conclude  that  available 
technologies  are  either  not  affordable  or 
provide  little  reduction  in  pollutant 
discharges  relative  to  existing  practice. 
EPA  solicits  comments  on  not  regulating 
net  pen  systems  and  encourages 
commenters  to  support  such  arguments 
with  information  and  data,  particularly 
data  on  the  loadings,  efficiency  of 
existing  practices  including  best 
management  practices  and  treatment 
technologies  and  the  costs  associated 
with  pollutant  removals. 

In  addition,  EPA  is  soliciting 
comment  specifically  on  an  alternative 
approach  to  the  reporting  and  BMP 
requirements  for  the  control  of  drugs 
and  chemicals.  Under  this  alternative, 
EPA  would  issue  BMP  guidance  and 
recommendations  in  lieu  of  establishing 
the  reporting  requirements  and  BMP 
requirements  for  these  pollutants  (i.e.. 
Option  2).  Both  permit  writers  and 
GAAP  facilities  could  use  this  guidance 
as  a  reference  source  when  evaluating 
various  control  practices  to  minimize 
the  discharge  of  pollutants.  The  Agency 
solicits  conunents  on  the  effectiveness 
of  BMPs  related  to  the  use  of  drugs  and 
chemicals  or  practices  that  would 
minimize  the  need  to  use  drugs  and 
chemicals  such  as  health  management 
plans  (i.e.,  routine  observations  of  fish 
behavior,  maintaining  water  quality) 
and  the  extent  to  which  facilities  are 
already  implementing  BMPs.  This 
approach  could  also  be  used  to  address 
concerns  related  to  pathogens  and  non- 
native  species.  The  Agency  also  solicits 
comments  on  practices  used  including 
record  keeping  and  contingency  plans 
(i.e.,  preventive  measures)  to  minimize 
escapes  and  discharges  of  pathogenic 
bacteria  [e.g.,  through  proper 


man^ement  of  aquatic  animal 
mortalities). 

E.  Ponds 

As  described  .above,  EPA  initially 
developed  three  technology  options  for 
pond  facilities  to  control  the  discharge 
of  pollutants.  Initial  Option  1  included 
practices  to  minimize  the  discharge  of 
solids  when  ponds  are  drained  and  to 
minimize  the  frequency  of  overflows 
due  to  storm  events.  Initial  Option  1 
also  included  the  BMP  practices  to 
minimize  feed,  reduce  the  need  to  use 
drugs  and  chemicals  and  prevent  the 
escape  of  non-native  species.  Initial 
Option  2  required  more  extensive  solids 
control  with  the  establishment  of  a  TSS 
limit  that  would  be  achieved  either  with 
the  application  of  a  vegetated  ditch  or 
a  sedimentation  pond  to  capture  a 
portion  of  the  pond  drainage.  Initial 
Option  3  would  have  required  more 
treatment  to  control  BOD  and  nutrients 
and  was  based  on  the  application  of 
constructed  wetlands  through  which  the 
pond  drainage  would  be  treated.  EPA 
estimated  the  costs  and  pollutant 
reductions  that  could  be  expected  to 
occur  with  each  of  these  options  and 
presented  them  to  the  Small  Business 
Advocacy  Review  (SBAR)  Panel,  which 
is  discussed  in  greater  detail  in  Section 
XIII.  The  SBAR  Panel  sought  feedback 
on  these  options,  their  costs  and 
pollutant  loading  reductions  from 
several  Small  Entity  Representatives 
(SERs)  who  were  asked  to  provide 
comments  from  their  perspective  as 
small  businesses  engaged  in  aquatic 
animal  production  in  ponds. 

EPA's  preliminary  estimates  of  costs 
for  even  Initial  Option  1 ,  indicated  that 
it  would  impose  significant  financial 
hardship  on  many  of  the  facilities.  As 
noted  previously,  EPA  estimated  costs, 
for  example,  of  BMP  plans  assuming  40 
hours  for  development  and  2  hours  per 
month  for  implementation.  The  SERs 
noted  that  many  of  the  structural  best 
management  practices  that  EPA  was 
considering  as  part  of  Inital  Option  1 
were  either  inappropriate  for  their 
facilities  or  would  be  even  more  costly 
than  EPA  estimated.  SERs  also  noted 
that  depending  on  the  configuration  of 
the  facility,  it  might  not  be  possible  to 
route  all  discharges  through  a  single 
settling  basin  as  considered  under 
Initial  Option  2.  If  several  basins  were 
needed,  costs  and  land  requirements 
could  become  cost  prohibitive.  Finally, 
the  industry  representatives  argued  that 
EPA's  estimated  baseline  pollutant 
loadings  discharged  from  pond  systems 
grossly  overstated  the  pollutant  loads 
from  ponds. 

As  a  result  of  the  feedback  received 
frt>m  all  of  these  sources,  EPA 


reconsidered  technologies  appropriate 
for  pond  systems  and  the  minimal 
impact  these  technologies  would  have 
in  reducing  pollutant  discharges.  Most 
important,  however,  EPA  anticipates 
that  only  a  small  number  of  ponds  have 
discharges  that  meet  the  NPDES 
definitions  for  GAAP  facilities. 
Therefore.  EPA  revised  the  options, 
accounting  for  the  comments  received 
on  the  preliminary  analysis.  The  revised 
options  assume  that  all  existing  pond 
.  facilities  currently  practice  good 
management  and  therefore  minimize  the 
discharge  of  solids  when  draining 
ponds.  This  assumption  regarding  the 
water  quality  impacts  of  not  regulating 
ponds  is  based  on  information  provided 
from  the  industry  and  from 
representatives  in  EPA  regional  offices. 
Ponds  are  capable  of  assimilating  the 
pollutants  that  are  added  to  the  system, 
thus  settling  basins  generally  would  not 
be  necessary  for  pond-based  facilities 
where  the  pond  itself  can  provide 
adequate  solids  settling.  EPA  estimated 
that  108  pond  facilities  met  the  GAAP 
facility  definition  and  that  these 
facilities  represented  27%  of  the  total 
regulated  GAAP  facilities  and  produce 
73%  of  the  production  for  the  regulated 
GAAP  facilities.  The  pollutant 
discharges  from  the  pond  facilities 
represent  about  4%  of  the  BOD.  12%  of 
the  total  nitrogen.  <1%  of  the  total 
phosphorus,  and  27%  of  TSS. 

Nonetheless,  EPA  was  concerned 
about  potential  pollutant  discharges 
from  some  pond  facilities  due  to  the 
rapid  drainage  when  harvesting  the 
animals,  in  particular  shrimp  ponds. 
Shrimp  are  harvested  through  rapid 
pond  drainage  and  capture  of  the 
animals  in  harvest  structures  which  are 
external  to  the  pond,  to  prevent  the 
shrimp  from  burrowing  into  the  pond 
bottoms.  This  drainage  practice  has  the 
potential  to  discharge  more  solids 
because  the  pond  bottom  is  disturbed 
during  harvest.  EPA  has  obtained 
information  on  shrimp  production  in 
Texas  where  there  are  many  large 
producers.  The  State  of  Texas  has  issued 
discharge  permits  to  all  shrimp 
producers,  which  incorporate 
requirements  on  the  discharge  of 
wastewater  from  these  facilities.  Texas 
shrimp  facilities  must  comply  with 
numeric  limitations  for  inorganic  TSS 
and  typically  install  sedimentation 
basins  to  capture  the  water  that  is 
removed  from  a  pond  prior  to  its 
discharge  to  surface  waters.  In  addition, 
the  Texas  Department  of  Parks  and 
Wildlife  has  concerns  over  the  release  of 
non-native  shrimp,  thus  facilities  have  a 
series  of  structural  barriers  to  prevent 
shrimp  from  escaping.  There  is  also 
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shrimp  production  in  South  Carolina. 
Most  of  the  shrimp  in  South  Carolina 
are  produced  at  small  facilities,  but 
there  is  one  producer  that  is  large 
enough  to  be  considered  a  CAAP  facility 
subject  to  NPDES  requirements.  This 
facility  does  have  an  NPDES  permit  and 
its  permit  includes  a  BMP  directing  it  to 
treat  its  pond  drainage  to  remove  solids 
prior  to  discharge.  EPA's  revised 
analysis  of  the  regulatory  options  took 
these  practices  into  account  in  the 
baseline  analysis. 

Based  on  the  information  provided  by 
the  industry  and  permits  issued  to  pond 
facilities,  EPA  is  not  proposing  to 
establish  any  effluent  guidelines 
requirements  for  discharges  from  pond 
facilities.  EPA  believes  there  are  very 
few  pond  facilities  that  meet  the 
definition  of  a  CAAP  facility  and  most 
of  the  pond  discharges  that  do  occur 
add  only  than  trivial  pollutant  loads 
because  (1)  the  pond  system  itself 
aheady  must  have  high  quality  water  to 
produce  aquatic  animals  and  (2)  surface 
drainage  (due  to  excess  precipitation) 
also  will  be  of  high  quality.  EPA 
supports  the  efforts  of  the  various  State 
agricultural  extension  services  that  have 
developed  BMP  recommendations  for 
discharges  from  pond  facilities.  EPA 
believes  that  BMPs  are  very  effective  for 
controlling  pollutant  discharge  from 
ponds  and  is  also  developing  BMP 
guidance  for  pond  producers.  EPA's 
guidance  would  focus  on  practices  to 
minimize  solids  in  the  discharges  and  to 
reduce  the  need  to  use  drugs  and 
chemicals.  EPA  will  consider  comments 
on  the  proposed  BMP  guidance  manual 
that  accompanies  today's  rule. 

F.  No  Regulation  Option 

EPA  solicits  comments  on  the  "no 
regulation"  option  for  discharges  from 
all  production  facility  types  and 
encourages  commenters  to  support  such 
arguments  with  information  and  data, 
particularly  data  on  the  loadings, 
efficiency  of  existing  practices  including 
best  management  practices  and 
treatment  technologies  and  the  costs 
associated  with  pollutant  removals. 

EPA  considered  an  option  which 
would  be  to  establish  no  national 
requirements  for  the  entire  point  source 
category  on  a  subcategory-by- 
subcategory  basis.  EPA  is  proposing  this 
option  for  four  sectors:  pond  operations, 
molluscan  shellfish,  alligators  and 
aquariums,  as  described  in  Section  V. 
EPA  is  also  seeking  comment,  however, 
on  this  option  for  the  other 
subcategories  that  today's  proposed 
rulemaking  would  regulate. 


G.  CAAP  Pretreatment  Standards 

EPA  is  proposing  to  not  regulate 
indirect  dischargers  under  today's 
effluent  guidelines  and  standards.  The 
indirect  dischargers  would  be 
discharging  mainly  TSS  and  BOD, 
which  the  POTWs  are  designed  to  treat. 
In  addition,  the  nutrients  discharged 
from  CAAP  facilities  that  are  in 
concentrations  similar  to  nutrient 
concentrations  in  human  wastes 
discharged  to  POTWs.  The  options  EPA 
considered  do  not  directly  treat  for 
nutrients,  but  nutrients  are  incidentally 
removed  through  the  control  of  TSS. 
EPA  believes  that  the  POTW  removals 
of  TSS  would  get  the  equivalent 
nutrient  removals  obtained  by  the 
options  considered  for  this  proposed 
rulemaking  and  therefore  concludes 
there  would  be  no  pass  through  of 
pollutant  amounts  necessitating 
regulation. 

IX.  Economic  Analysis 

A.  Introduction 

This  section  describes  the  capital 
investment  and  annualized  costs  of 
compliance  with  the  proposed  effluent 
limitations  guidelines  and  standards  for 
the  concentrated  aquatic  animal 
production  industry  and  the  potential 
magnitude  of  those  costs  for  the 
regulated  community.  EPA's  economic 
assessment  is  presented  in  detail  in  the 
report  titled  "Economic  and 
Environmental  Impact  Analysis  of  the 
Proposed  Effluent  Limitations 
Guidelines  and  Standards  for  the 
Concentrated  Aquatic  Animal 
Production  Industry"  (hereafter  "EA") 
and  in  the  rulemaking  record.  EPA 
conducted  cost-reasonableness  and 
nutrient  cost  effectiveness  analyses  on 
all  options  evaluated  and  performed  an 
analysis  of  the  economic  impacts  on 
small  entities  for  the  proposed  options. 

B.  Economic  Data  Collection  Activities 

EPA  relied  on  four  major  sets  of  data 
for  today's  proposal.  The  first  set  are  the 
data  collected  in  the  screener  siuT^ey 
titled  "Screener  Questionnaire  for  the 
Aquatic  Animal  Production  Industry" 
OMB  Control  Number  2040-0237 
(hereafter  "screener  survey")  which 
EPA  distributed  to  nearly  6,000 
potential  aquatic  animal  production 
facilities.  The  screener  survey  is 
described  in  more  detail  in  Section  IV.B 
of  this  preamble.  The  screener  survey 
collected  facility  production  data 
information,  but  no  financial 
information  (such  as  the  facility's 
annual  revenue  or  operating  costs).  EPA 
used  the  production  data,  combined 
with  available  price  data,  to  estimate 
revenues  for  the  model  facilities  for 


which  the  Agency  estimated  costs.  EPA 
also  used  the  screener  survey  data  to 
estimate  the  frequency  with  which  the 
treatment  practices  that  served  as  the 
technology  basis  for  costing  the  various 
options  occurred  in  the  CAAP  industry. 

The  second  and  third  sets  of  data  are 
from  the  United  States  Department  of 
Agriculture,  National  Agricultiu-al 
Statistics  Service  (USDA/NASS).  The 
second  data  soiuce  is  USDA's  Census  of 
Aquaculture  (1998),  (60605),  which  is 
the  primary  source  of  publicly  available 
data  on  the  Nation's  aquaculture 
industry  (hereafter  referred  to  as  "the 
Census").  Specifically,  the  Census 
provides  information  on  aquatic  animal 
production,  revenues  (sales),  method  of 
production,  species  produced,  sources 
of  water,  point  of  first  sale  outlets, 
cooperative  agreements  and  contracts, 
and  aquaculture  distributed  for 
restoration  or  conservation  purposes. 
The  third  data  soiu-ce  is  a  special 
tabulation  of  the  Census  data  generated 
by  USDA/NASS  for  EPA.  The  special 
tabulation  did  not  collect  new 
information  on  the  industry,  nor  did  it 
provide  information  at  a  level  of  detail 
that  would  disclose  confidential 
information.  The  special  tabulation 
rather  provided  data  already  collected 
for  the  Census  in  a  classification  scheme 
more  useful  for  EPA's  purposes. 
Specifically,  the  data  provides  facility 
counts  and  statistical  information 
(mean,  median,  standard  deviation  and 
coefficient  of  variation)  on  a  species 
basis  for  the  six  existing  Census  revenue 
categories  (<$24,999;  $25,000  to 
$49,000;  $50,000  to  $99,999;  $100,000 
to  $499,999;  $500,000  to  $999,999,  and 
$1  million  or  more).  The  special 
tabulation  also  provides  this 
information  for  a  new  revenue  category 
that  corresponds  to  the  Small  Business 
Administration's  size  standard  for  a 
small  aquatic  animal  production 
business  [i.e.,  less  than  $750,000 
annually).  EPA  used  the  special 
tabulation  data  to  examine  the 
distribution  of  aquatic  animal 
operations  by  revenue  and  species  and 
to  estimate  the  number  of  "small" 
entities  affected  by  the  proposed  rule. 

The  fourth  set  of  data  are  enterprise 
budgets  developed  by  experts  in 
aquacultural  economics  to  depict 
financial  conditions  for  representative 
aquaculture  facilities.  Enterprise 
budgets  are  useful  tools  for  examining 
the  potential  profitability  of  an 
enterprise  prior  to  actually  making  an 
investment.  To  create  an  enterprise 
budget,  an  analyst  gathers  information 
on  capital  investments,  variable  costs 
(such  as  labor  and  feed),  fixed  costs 
(e.g.,  interest  and  insurance),  and 
typical  yields  and  combines  it  with 
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price  information  to  estimate  aimual 
revenues,  costs  and  return  for  a  project. 
By  varying  different  input  parameters, 
enterprise  budgets  can  be  used  to 
examine  the  relative  importance  of 
individual  parameters  to  the  financial 
return  of  the  project  or  to  identify 
breakeven  prices  required  to  provide  a 
positive  return.  The  Economics 
Subgroup  of  the  JSA/AETF  provided 
EPA  with  enterprise  budgets  for  trout, 
shrimp,  hard  clam,  prawns,  and 
alligators.  In  addition,  EPA  identified 
and  collected  other  budgets  through 
literature  searches  of  publications, 
reports  and  analyses  by  regional 
aquaculture  centers,  universities  and 
cooperative  extensions,  the  aquatic 
animal  production  industry  and  its 
associated  organizations. 

EPA  is  currently  in  the  process  of 
collecting  detailed  facilty-level 
technical  and  economic  data  on  aquatic 
animal  producers.  This  data  collection 
effort  is  the  "Detailed  Questionnaire  for 
the  Aquatic  Animal  Production 
Industry"  OMB  Control  Number  2040- 
0240  (hereafter  "detailed  survey") 
which  EPA  distributed  in  June  2002. 
The  detailed  survey  is  described  in 
Section  IV  of  this  preamble.  EPA 
intends  to  publish  a  Notice  of  Data 
Availability  of  its  findings  based  on  the 
detailed  survey. 

C.  Economic  Impact  Methodologies 

1.  Economic  Description  of  the  Aquatic 
Animal  Production  Industry 

The  aquatic  animal  production 
industry  includes  sites  that  fall  within 
the  North  American  Industry 
Classification  System  (NAICS)  codes 
112511  (finfish  farming  and  fish 
hatcheries),  112512  (shellfish  farming), 
112519  (other  animal  aquaculture),  and 
part  of  712130  (aquariums,  part  of  zoos 
and  botanical  gardens).  The  first  three 
groups  have  Small  Business 
Administration  size  standards  of  $0.75 
million  in  annual  revenue  while  the  size 
standard  for  NAICS  712130  is  $6.0 
million  in  annual  revenue. 

USDA  reports  that  there  were 
approximately  4,200  conunercial 
aquacultiu«  facilities  in  1998  (DCN 
60605).  Based  on  revenues  from 
aquacultiue  sales  alone  (not  including 
other  farm-related  revenues  from  other 
agriciUtural  crops  at  the  facility),  more 
than  90  percent  of  the  facilities  have 
revenues  less  than  $0.75  million 
annually  and  thus  may  be  considered 
small  businesses.  The  Small  Business 
Administration's  size  standard  is  based 
on  annual  revenue  at  the  company  level 
for  all  products,  so  using  facility 
revenue  frtim  aquaculture  sales  is  likely 
to  over-estimate  the  proportion  of  small 


businesses  in  the  industry.  EPA  intends 
to  use  company  level  revenue  from  the 
detailed  survey  data  to  identify  the 
number  of  small  businesses  impacted  by 
the  final  rule.  Although  aquaculture 
facilities  exist  in  every  State,  there  tends 
to  be  regional  specialization  by  species 
as  a  result  of  local  climate  and  the 
quality/quantity  of  water  available  for 
aquaculture  (for  example,  catfish  in  the 
southeast,  salmon  on  the  northern 
coasts,  and  trout  in  Idaho). 

In  1999,  conunercial  farm-level 
aquatic  animal  sales  totaled  nearly  $1 
billion  (842  million  pounds).  The  range 
of  products  includes:  finfish  raised  for 
food  and  recreation  (including  food  fish, 
sport  or  game  fish,  baitfish,  or 
ornamental  fish);  crustaceans  and 
molluscs  raised  for  food;  and  other 
aquatic  animals  such  as  alligators,  frogs, 
and  turtles.  Catfish  and  trout  sales 
account  for  nearly  fifty  percent  of  the 
commercial  market  (>$400  million 
aimually  and  $64  million  aimually  in 
production,  respectively). 

The  industry  includes  several  types  of 
ownership  structures:  (1)  Commercial; 
(2)  Federal  and  State;  (3)  Tribal;  (4) 
academic  and  research;  and  (5) 
nonprofit.  Within  the  private  or 
commercial  sector,  ownership  structures 
range  from  small  family  farms  to  large 
multinational  firms.  The  non- 
commercial sector  is  also  diverse.  The 
U.S.  Fish  and  Wildlife  Service  (FWS) 
operates  66  Federal  hatcheries,  six  Fish 
Technology  Centers,  and  nine  Fish 
Health  Centers.  Its  goals  are  to  conserve, 
restore,  enhance,  and  manage  the 
Nation's  fishery  resources  and 
ecosystems  for  the  benefit  of  future 
generations.  FWS  distributes  more  than 
50  species  primarily  to  Federal,  Tribal, 
State,  and  local  governments.  Many 
States  operate  fish  hatcheries  for 
stocking  recreational  fisheries,  and  EPA 
identified  approximately  500  State 
hatchery  facilities.  In  addition,  USDA- 
ARS  and  DOC-NOAA  operate 
aquaculture  research  facilities. 

As  an  approximate  measure  of  the 
size  of  the  governmental  aquatic  animal 
production,  fish  distributions  from  the 
FWS  in  1999  totaled  5.5  million 
poimds.  Fisheries  magazine  published 
an  overview  of  state  coldwater  fishery 
programs  that  listed  23.7  million 
pounds  of  trout  and  salmon  distributed 
from  State  hatcheries  in  1996  (DCN 
20014).  EPA  estimates  that  production 
fi^m  17  Tribal  programs  is  more  than 
1.3  million  fish  annually. 

EPA  identified  approximately  30 
academic  and  research  institutions  that 
maintain  facilities  ranging  from  small 
research  projects  to  full-scale  systems 
for  training  ihe  next  generation  of 
aquatic  animal  producers.  Information 


on  the  magnitude  of  these  operations 
nationwide  is  currently  being  sought  by 
EPA  through  the  detailed  survey. 

Nonprofit  organizations  in  the  CAAP 
industry  include  30  Alaskan  hatcheries 
and  non-taxable  aquariums.  Alaskan 
hatcheries  are  different  from  other  State 
hatcheries.  The  farming  of  salmon,  per 
se,  was  outlawed  in  1990  (Alaska. 
2001a;  DCN  20002).  Instead,  Alaska 
permits  nonprofit  "ocean  ranching" 
where  salmon  are  reared  from  egg  to 
smolt  stage  and  then  released  into 
public  waters  to  be  available  for  harvest 
by  fishermen  upon  their  return  to 
Alaskan  waters  as  adults.  EPA  has 
identified  two  types  of  nonprofit 
organizations  that  exist  in  Alaska — four 
regional  aquaculture  associations  and 
eight  private  nonprofit  corporations — 
with  a  total  annual  permitted 
production  of  approximately  2  billion 
smolts  for  ocean  release.  EPA  identified 
approximately  50  aquariums  in  the  U.S., 
some  of  which  are  non-taxable 
establishments. 

2.  Methodological  Overview 

This  section  discusses  potential 
impacts  from  the  estimated  compliance 
costs.  The  analysis  consists  of  several 
components:  (1)  Assessing  the  number 
of  facilities  that  could  be  affected  by  this 
rule;  (2)  estimating  the  annualized 
incremental  compliance  costs  for  model 
facilities  to  comply  with  the  different 
requirements  identified  in  the  rule;  (3) 
calculating  model  facility  impacts  using 
the  test  measure  of  the  ratio  of  the 
estimated  annual  compliance  costs  to 
revenue  from  aquacultiue  sales 
(hereafter  referred  to  as  a  revenue  test); 
and  (4)  extrapolating  from  the 
individual  model  facility  results  to 
estimate  facility  impacts  at  the  national 
level  [i.e..  in  the  regulated  universe) 
using  the  revenue  test.  EPA  also 
calculated  industry-wide  costs  and 
pollutant  removals  and  performed  cost- 
reasonableness  and  nutrient  cost- 
effectiveness  tests. 

EPA  used  the  screener  survey  data  to 
characterize  the  industry  by  production 
system,  species,  ownership  structure 
(commercial  and  non-commercial,  with 
the  latter  including  Federal,  State. 
Tribal,  academic/research,  and  other 
operators),  and  annual  production  at  the 
facilities.  EPA  used  the  information  to 
construct  its  model  facilities.  EPA 
converted  the  six  revenue  categories 
presented  in  the  Census  (<$24,999; 
$25,000  to  $49,000;  $50,000  to  $99,999; 
$100,000  to  $499,999;  $500,000  to 
$999,999,  and  $1  miUion  or  more)  to  six 
production  categories  (ranges  in 
pounds)  for  each  species  using  the 
Census  prices  and  assigned  each 
screener  survey  facility  to  the 


Federal  Register/Vol.  67,  No.  177/Thursday,  September  12,  2002 / Proposed  Rules 57905 


57904  Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002  /  Proposed  Rules 


appropriate  category.  This  conversion 
allows  EPA  to  use  information  from 
both  data  sources  as  appropriate.  As 
discussed  in  Section  VII,  EPA 
developed  costs  for  96  different 
combinations  of  production  system/ 
species/ownership  structure/production 
category.  All  costs  are  reported  in  2000 
dollars,  unless  otherwise  noted. 

Neither  the  Census  nor  EPA's  screener 
survey  collected  data  on  farm-level 
operating  costs.  This  absence  of 
matched  pairs  of  operating  cost  and 
revenue  data  limited  EPA's  efforts  in 
developing  the  economic  analysis  for 
proposal.  EPA  considered  alternative 
approaches  to  the  revenue  test 
presented  in  today's  preamble  to 
examine  economic  impacts  to  the 
industry,  including  developing 
representative  model  facilities  based  on 
enterprise  budget  data.  EPA  determined 
these  alternative  approaches  to  be 
infeasible  given  the  lack  of  information 
on  the  distribution  of  profits  among 
aquatic  animal  producers.  EPA  intends 
to  perform  a  detailed  financial  analysis 
on  actual  farm-level  data  collected  in 
the  detailed  survey  prior  to  final  action 
on  today's  proposal.  In  today's  proposal, 
EPA  is  using  the  existing  technical  and 
economic  data  to  make  preliminary 
evaluations  of  economic  achievability  in 
advance  of  the  detailed  survey  data. 
Prior  to  final  action  of  the  rule,  EPA 


plans  to  provide  the  public  with  an 
opportunity  to  review  and  comment  on 
the  data  received  in  response  to  the 
detailed  survey. 

EPA  used  information  from  the 
screener  survey  to  calculate  "frequency 
factors,"  that  is,  the  portion  of  facilities 
represented  by  a  model  that  already 
have  a  particular  pollutant  control 
practice  in  place.  For  example,  if  three 
of  every  ten  facilities  already  have  a 
particular  pollutant  control  practice  in 
place  prior  to  the  regulation,  the 
frequency  factor  for  that  practice  would 
be  0.30.  EPA  estimated  costs  for  each 
pollutant  control  practice  for  each 
facility. 

EPA  used  the  frequency  factors  and 
pollutant  control  practice  costs  in  two 
ways.  First,  the  Agency  calculated 
national  estimates  by  calculating  the 
weighted  average  of  each  pollutant 
control  practice,  i.e.,  the  product  of  the 
cost  and  (1  minus  the  frequency  factor). 
The  weighted  average  cost  for  each 
control  practice  within  an  option  were 
summed  to  calculate  the  weighted 
average  model  facility  cost  for  that 
option.  EPA  multiplied  the  weighted 
average  model  facility  cost  times  the 
number  of  facilities  represented  by  the 
model  facility  configuration.  EPA 
performed  these  calculations  for  each 
model  facility  configuration  and 
summed  the  results  to  estimate  the 


national  industry  compliance  costs 
attributed  to  an  option. 

For  the  revenue  tests,  EPA  assumed 
that  a  facility  would  incur  the  full  pre- 
tax annualized  compliance  cost  of  any 
pollution  control  practices  that  it 
needed  to  implement  to  meet  the 
proposed  rule.  For  example,  suppose  an 
option  has  three  components:  control 
practice  A  with  a  cost  of  $10  and  a 
frequency  factor  of  0.9;  control  practice 
B  with  a  cost  of  $100  and  a  frequency 
factor  of  0.5;  and  control  practice  C  with 
a  cost  of  $1000  and  a  frequency  factor 
of  0.1.  In  this  case,  a  facility  could  incur 
any  cost  from  $0  (all  control  practices 
are  afready  in  place]  to  $1110  (none  of 
the  control  practices  are  already  in 
place). 

EPA  used  the  frequency  factors  to 
calculate  the  probability  of  a  facility 
inciuring  a  particular  control  practice 
cost  combination.  Table  IX.C.l 
sununarizes  the  probabilities  of  a 
facility  incurring  the  example  costs.  The 
example  model  facility  has  a  90  percent 
probability  of  incurring  a  cost  of  $1 ,000 
or  more  (the  siun  of  all  probabilities  for 
costs  of  $1,000  or  more).  If  the  example 
model  facility  represents  50  facilities 
and  the  $1 ,000  cost  shows  impacts  at 
the  1  percent  revenue  threshold,  EPA 
estimates  that  45  facilities  (or  50  x  0.9) 
would  show  impacts  at  the  1  percent 
revenue  threshold. 


Table  IX.C.l— Example  of  Applying  Frequency  Factors  for  Revenue  Tests 


Frequency  factor  (or  inverse) 

Probability  of 

Cost  combination 

Facilrty  cost 

A 

B 

C 

facility  cost 

ABC 

0.1 

0.5 

0.9 

$1,110 

0.045 

AB  

0.1 

0.5 

0.1 

110 

0.005 

AC  

0.1 

0.5 

0.9 

1,010 

0.045 

A 

0.1 

0.5 

0.1 

10 

0.005 

BC  

0.9 

0.5 

0.9 

1,100 

0.405 

B 

0.9 

0.5 

0.1 

100 

0.045 

C 

0.9 

0.5 

0.9 

1,000 

0.405 

No  cost 

0.9 

0.5 

0.1 

0 

0  045 

Sum  of  probabilities 

1.000 

While  some  non-commercial 
facilities — Federal  and  state  hatcheries, 
academic  and  research  facilities,  and 
tribal  facilities — might  sell  some  of  their 
production,  most  fish  and  egg 
distribution  from  these  facilities  have  no 
market  fransaction  (that  is,  the  fish  are 
not  sold).  The  industry  profile  (Section 
in.C)  indicates  some  of  the  differences 
between  commercial  and  non- 
commercial facilities,  but  the  economic 
analysis  is  constrained  by  the  absence  of 
cost  and/or  funding  data  for  non- 
commercial facilities  until  detailed 
siuvey  data  are  available.  Given  the  data 


available  at  this  time — production  level 
from  the  screener  survey  and  market 
value  from  the  Census — the  only 
measure  by  which  to  evaluate  impacts  is 
to  impute  a  value  to  their  production 
based  on  annual  harvest  and 
commercial  prices. 

EPA  considers  the  use  of  a  revenue 
test  for  commercial  and  non-commercial 
facilities  appropriate  for  this  stage  of  the 
rulemaking.  Government  facilities  might 
have  the  options  of  increasing  user  fees 
and  budgets  or  re-directing  budget 
allocations.  Academic  and  research 
facilities  might  have  the  option  of  re- 
directing budget  allocations.  In  other 


words,  the  economic  analysis  for  non- 
commercial facilities  should  differ  from 
that  performed  for  commercial  facilities. 
While  this  is  not  possible  with  the 
information  available  at  this  time,  EPA 
designed  different  versions  of  the 
economic  and  financial  portion  of  the 
detailed  questionnaire  for  government 
and  academic/research  facilities  with 
the  intent  of  collecting  the  data 
necessary  for  the  different  analyses. 

D.  Annualized  Compliance  Cost 
Estimates 

As  discussed  in  Secion  III,  a 
concentrated  aquatic  animal  production 
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facihty  (GAAP)  is  defined  in  40  GFR 
122.24  and  appendix  C.  EPA  has 
identified  approximately  136  direct 
discharging  GAAPs  that  would  be 
regulated  by  this  proposal.  EPA 
calculated  the  economic  impact  on  each 
model  facility  based  on  the  cost  of 
compliance  using  the  technology  basis 
for  each  of  the  options  considered  for 
the  proposal.  For  existing  direct 
dischargers,  EPA  calculated  impacts  for 
compliance  with  BPT,  BCT,  and  BAT 
requirements;  EPA  is  not  proposing 
pretreatment' standards  for  indirect 


dischargers.  As  detailed  in  Section  VIII, 
EPA  based  the  proposed  standards  for 
direct  discharges  on  Option  3  for  all  net 
pen  systems  and  recirculating  systems, 
as  well  as  for  flow-through  systems  with 
annual  production  of  475,000  pounds 
and  greater.  EPA  based  the  proposed 
standards  for  direct  dischargers  for  flow- 
through  systems  with  annual 
production  between  100,000  and 
475,000  pounds  on  Option  1.  EPA  is  not 
proposing  standards  for  any  production 
system  with  annual  aquatic  animal 
production  less  than  100,000  pounds 


although  EPA  calculated  costs  and 
impacts  for  these  smaller  facilities. 

EPA  estimates  that  the  total  pre-tax 
annualized  compliance  costs  attributed 
to  the  proposed  rule  are  $1.10  million 
(see  Table  IX.D.l)  for  facilities  identified 
in  the  screener  survey  More  than  half 
of  the  estimated  cost  is  projected  to  be 
borne  by  non-commercial  facilities. 
Among  the  commercial  facilities,  those 
with  flow-through  systems  will  incur 
the  greatest  share  of  the  cost  ($0.16 
million  annually). 


TABLE  IX.D.1— Estimated  Pre-Tax  Annualized  Compliance  Costs  Based  on  Screener  Data 


Production  system 


Flow-Througti 
Flow-Through 
Flow-Through 
Recirculating  . 
Net  Pen 


Flow-Through 
Flow-Through 
Flow-Through 
Recirculating  . 
Net  Pen 


Owner 


Numt>er  of 

regulated 

CAAP  facilities 


Pre-tax 

annualized 

cost 

(Millions,  2000 

dollars) 


100,00(^-475,000  Pounds  Production 


Commercial 

Non-Commercial  . 
Alaska  Non-Profit 

Commercial 

Commercial 


475,000  Pounds  Production  and  Above 


31 

$016 

57 

0.3O 

15 

0.32 

5 

003 

0 

NA 

Total 


Commercial 

Non-Commercial  . 
Alaslca  Non-Profit 

Commercial 

Commercial 


136 


0.04 
0.09 
0.11 
0.02 
0.03 


1  10 


In  order  to  estimate  the  national  pre- 
tax annualized  compliance  costs 
attributed  to  the  proposed  rule,  EPA 
multiplied  the  commercial  facilities  by 
a  factor  of  2.5.  EPA  believes  it  was  able 
to  identify  all  public  facilities  in  its 
screener  survey  mailing  list,  so  these 
compliance  costs  afready  represent 
national  estimates  and  do  not  need  to  be 
sealed.  The  results  of  scaling  up  to  the 


national  estimates  are  presented  in 
Table  IX.D.2.  This  factor  was  estimated 
by  calculating  the  ratio  of  the  number  of 
potentially  regulated  facilities  identified 
in  the  Census  to  the  number  of 
potentially  regulated  facilities  identified 
in  the  screener  survey  results.  EPA 
evaluated  this  comparison  by  system 
type  and  found,  for  those  potentially 
regulated  facilities,  that  the  ratio  was 


fairly  consistent  (approximately  2.5).  A 
more  detailed  explanation  of  this 
analysis  can  be  found  in  the  EA  and 
rulemaking  record  (DCN  61793).  For  the 
final  rule,  EPA  intends  to  evaluate  other 
methods  of  estimating  the  number  of 
potentially  regulated  facilities  either 
using  the  screener  or  detailed  survey 
data  (see  approach  in  TDD  Appendix). 


Flow-Through 
Flow-Through 
Flow-Through 
Recirculating  . 
Net  Pen*  


Flow-Through 
Flow-Through 
Flow-Through 


Table  IX.D.2— Estimated  National  Pre-Tax  Annualized  Compliance  Costs 


Production  system 


Owner 


Numtjer  of 

regulated 

CAAP  facilities 


Pre-tax 

annualized 

cost 

(Millions.  2000 

dollars) 


100,000-475,000  Pounds  Production 


Commercial 

Non-Commercial  . 
Alaska  Non-Profit 

Commercial 

Commercial 


475,000  Pounds  Production  and  Above 


Commercial 

Non-Commercial  . 
Alaska  Non-Profit 


23 
6 
2 


009 
0.09 
Oil 


57906 
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Table  IX.D.2 — Estimated  National  Pre-Tax  Annualized  Compliance  Costs— Continued 


Production  system 


Owner 


Number  of 

regulated 

CAAP  facllrties 


Pre-tax 

annualized 

cost 

(Millions,  2000 

dollars) 


Recirculating 
Net  Pen 


Total 


Commercial 
Commercial 


8 
20 


0.05 
0.09 


$1.51 


'  EPA  did  not  identify  any  commercial  net  pens  of  this  size  category  in  the  screener  survey. 


E.  Model  Facility  Impacts 

As  mentioned  in  Section  IX.C.2,  EPA 
used  the  revenue  test  to  make 
prehminary  determinations  about 
economic  achievabihty  in  advance  of 
the  detailed  survey  data.  EPA  is  not 
associating  any  particular  threshold  of 
the  revenue  test  with  facility  failure; 
such  a  determination  will  be  made  on 
the  basis  of  facility-specific  information 
collected  in  the  detailed  survey.  For 
purposes  of  today's  proposal,  EPA 
believes  that  a  large  percentage  of 
facilities  experiencing  impacts  greater 
than  5%  and/or  a  small  percentage 


experiencing  impacts  greater  than  10% 
indicate  disproportionate  economic 
burden. 

1 .  Flow-Through  Systems 

a.  BPT.  Table  IX.E.l  summarizes  the 
results  of  the  revenue  test  for  the  three 
regulatory  options  at  the  3,5,  and  10 
percent  thresholds.  The  results  are 
divided  into  two  size  categories  based 
on  annual  production  of  aquatic 
animals:  facilities  with  annual 
production  between  100,000  and 
475,000  pounds  and  facilities  with 
annual  production  greater  than  475,000 
pounds.  The  results  are  presented  in 


terms  of  the  nimiber  of  facilities  whose 
test  ratio  is  projected  to  exceed  the 
threshold  level  (i.e.,  the  number  of 
facilities  that  would  incur  incremental 
annualized  compliance  costs  that  are 
greater  than  3,  5,  and  10  percent  of  their 
annual  revenue  from  aquaculture  sales). 
EPA  is  proposing  Option  1  for  the 
smaller  size  category  and  Option  3  for 
the  larger  size  category.  EPA  estimates 
that  uinder  these  options,  np  facilities 
will  inciu"  compliance  costs  greater  than 
10  percent  of  revenues  and  only  a  small 
number  of  facilities  will  incur 
compliance  costs  greater  tban  5  percent. 


Table  IX. E.i— Revenue  Tests  for  Flow-Through  Facilities 


Size 

Facilities 
regulated 

Option  1 

Option  2 

Option  3 

Option 

>3%>5%>10% 

>3%>5%>10% 

>3%>5%>10% 

selected 

100.000-475,000  lbs: 

Commercial 

Non-Commercial  

78 
57 
15 

23 
6 
2 

25    8    0 
0    0    0 
0    0    0 

0    0    0 
0    0    0 
0    0    0 

25     15    0 
0      0    0 
0      0    0 

0      0    0 
0       0    0 
0      0    0 

35    23    23 
4      0      0 
0      0      0 

0      0      0 

0  0      0 

1  0      0 

1 
1 

Alaslta  Non-Profit 

1 

>475,000  lbs: 

Commercial 

Non-Commercial  

3 
3 

Alaska  Non-Profit 

3 

*  Numt)ers  in  the  table  represent  the  number  of  facilities  projected  to  exceed  the  threshold  level. 


h.  BCT.  hi  July  1986,  EPA  developed 
its  methodology  for  setting  effluent 
limitations  based  on  BCT  (51  FR  24974). 
EPA  evaluates  the  reasonableness  of 
BCT  candidate  technologies — those  that 
remove  more  conventional  pollutants 
than  BPT — by  applying  a  two-part  cost 
test:  a  POTW  test  and  an  industry  cost- 
effectiveness  test. 

EPA  first  calculates  the  cost  per 
pound  of  conventional  pollutant 
removed  by  industrial  dischargers  in 
upgrading  from  BPT  to  a  BCT  candidate 
technology,  and  then  compares  this  cost 
to  the  POTW  benchmark.  The  POTW 
benchmark  is  the  cost  per  pound  for  a 
POTW  to  upgrade  from  secondary  to 
advanced  secondary  treatment.  The 
upgrade  cost  to  industry  must  be  less 
than  the  POTW  benchmark  of  $0.25  per 


pound  (in  1976  dollars)  or  $0.65  per 
pound  (in  2000  dollars).  In  the  industry 
cost-effectiveness  test,  the  ratio  of  the 
cost  per  pound  to  go  from  BPT  to  BCT 
divided  by  the  cost  per  pound  to  go 
from  raw  wastewater  to  BPT  for  the 
industry  must  be  less  than  1.29  (that  is, 
the  cost  increase  must  be  less  than  29 
percent). 

EPA  is  establishing  BPT  limitations 
for  flow-through  facilities  with  an 
annual  production  of  100,000  poimds 
and  greater.  A  BCT  test  can  be 
performed  for  the  category  with  100,000 
to  475,000  in  annual  production.  (EPA 
is  proposing  the  most  stringent  option 
for  facilities  with  475,000  and  greater  in 
annual  production.  Hence,  there  is  no 
more  stringent  option  to  be  considered 
for  BCT  for  this  group.)  For  purposes  of 


this  analysis,  EPA  is  assimiing  that  the 
proposed  BPT  limits  are  baseline.  Thus, 
EPA  is  considering  only  Options  2  and 
3  as  BCT  candidate  options. 

Table  IX.E-2  presents  the  calculations 
for  the  BCT  cost  test.  The  cost  per 
pound  to  upgrade  from  secondary  to 
advanced  secondary  treatment  is  less 
than  $0.65  for  Option  3,  so  Option  3 
passes  the  first  part  of  the  test.  However, 
the  cost  per  poimd  to  go  bom  raw 
wastewater  to  BPT  is  $0.20,  therefore 
the  ratio  of  the  cost  per  pound  to  go 
from  BPT  to  BCT  divided  by  the  cost  per 
pound  to  go  bom  raw  wastewater  to 
BPT  for  the  industry  is  2.08  and  Option 
3  fails  the  second  part  of  the  test.  Based 
on  these  results,  ^A  is  proposing  that 
BCT  be  set  equal  to  BPT. 
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Table  IX.E.2— POTW  Cost  Test  Calculations  for  Flow-Through  Systems  (100.00(M75,000  Pounds  in 

Annual  Production) 


Option 

Incremental 
conventional 
pollutants  re- 
moved 
(lbs.) 

Incremental 

pre-tax  total 

annualized 

costs 

(Millions,  2000 

$) 

1 

1 

"tn«m^ff        Pass  POTW 
to  removals               ,_.,« 

(POTW  test)              '®^' 

Ra^BPT^atio      ^^''1'^^"' 
(Industry  test)             '®^' 

2  

3  

0 
874,136 

$0.03 
0;37 

Undefined  i  No  

0  42                     Yes 

NA 1  NA 

208 1  No 

1                           1 

c.  BAT.  The  technology  options  EPA 
considered  for  BAT  are  identical  to 
those  it  considered  for  BPT  for  existing 
dischargers.  Because  EPA  projects 
limited  economic  impacts  associated 
with  the  BPT  requirements,  EPA  does 
not  expect  significant  economic  impacts 
for  BAT.  EPA  did  not  select  the  more 
stringent  Option  2  for  facilities  between 
100,000  and  475,000  poimds  production 
per  year  because  EPA  was  concerned 
about  the  nimiber  of  commercial 
facilities  (15  out  of  78)  estimated  to 
experience  compliance  costs  greater 
than  5%  of  revenues  from  aquaculture 
sales.  EPA  also  determined  that  Option 
3  would  not  be  economically  achievable 
for  these  facilities  based  on  the  high 
number  of  facilities  (23  out  of  78) 
estimated  to  experience  compliance 
costs  greater  than  the  10%  revenue 
threshold.  EPA  selected  Option  3  for 
facilities  with  greater  than  475,000 
pounds  production  because  no  facilities 
are  estimated  to  experience  compliance 
costs  that  exceed  the  5%  revenue 
threshold. 

2.  Recirculating  Systems 

a.  BPT.  EPA  is  proposing  Option  3  for 
recirculating  systems  with  annual 
production  greater  than  100,000 
pounds.  EPA  estimates  that  under  this 
option,  none  of  the  21  recirculating 
facilities  will  incur  compliance  costs 
greater  than  3  percent  of  revenues 
(which  by  definition  also  implies  that 
no  facilities  will  incur  compliance  costs 
greater  than  5  percent  or  10  percent). 

b.  BCT  I  BAT.  EPA  is  proposing  the 
most  stringent  option  for  facilities  with 
recirculating  systems.  Hence,  there  is  no 
more  stringent  option  to  be  considered 
for  BCT,  so  BCT  is  set  equal  to  BPT.  The 
technology  options  EPA  considered  for 
BAT  are  identical  to  those  it  considered 
for  BPT.  Because  EPA  projects  limited 
economic  impacts  associated  with  the 
BPT  requirements,  EPA  expects  only 
limited  economic  impacts  for  BCT  and 
BAT. 

3.  Net  Pen  Systems 

a.  BPT.  None  of  the  model  focilities 
for  net  pen  systems  incur  compliance 
costs  greater  than  3  percent  of  revenues 


for  any  of  the  regulatory  options.  EPA  is 
proposing  the  most  stringent  option. 
Option  3,  as  BPT  for  net  pen  systems. 
h.  BCT  I  BAT.  EPA  is  proposing  the 
most  stringent  option  for  facilities  with 
net  pen  systems.  Hence,  there  is  no 
more  stringent  option  to  be  considered 
for  BCT,  so  BCT  is  set  equal  to  BPT.  The 
technology  options  EPA  considered  for 
BAT  are  identical  to  those  it  considered 
for  BPT  for  existing  dischargers. 
Because  EPA  projects  limited  economic 
impacts  associated  with  the  BPT 
requirements,  EPA  expects  only  limited 
economic  impacts  for  BAT. 

5.  New  Source  Performance  Standards 
for  All  Production  Systems 

EPA  is  proposing  new  source 
performance  standards  that  are  identical 
to  those  proposed  for  existing 
dischargers  that  meet  the  100,000  pound 
production  threshold.  Engineering 
analysis  indicates  that  the  cost  of 
installing  pollution  control  systems 
during  new  construction  is  no  more 
expensive  than  the  cost  of  retrofitting 
existing  facilities  and  is  frequently  less 
expensive  than  the  retrofit  cost.  Because 
EPA  projects  the  costs  for  new  sources 
to  be  equal  to  or  less  than  those  for 
existing  sources  and  because  limited 
impacts  are  projected  for  these  existing 
sources,  EPA  does  not  expect  significant 
economic  impacts  (or  barrier  to  entry) 
for  new  sources  that  meet  the  100,000 
pound  production  threshold. 

EPA  is  considering  establishing  new 
source  performance  standards  for 
smaller  coldwater  CAAP  facilities  that 
produce  between  20,000  and  100,000 
pounds  per  year.  Based  on  the  screener 
data,  EPA  initially  identified  110 
facilities  in  this  group.  EPA  intends  to 
conduct  further  analysis  pertaining  to 
this  issue  using  detailed  survey  data. 
EPA  invites  comment  on  whether 
compliance  costs  would  represent  a 
barrier  to  entry  to  these  facilities. 

F.  Other  Economic  Impacts 

1.  Firm-Level  hnpacts 

For  the  final  nde,  EPA  intends  to 
conduct  an  analysis  of  firm-level 
impacts  with  the  detailed  survey  data. 


No  firm-level  analysis  is  possible  at  this 
time  due  to  data  constraints  that  arise 
from  the  predominance  of  privately- 
held  (i.e.  firm  not  required  to  file 
financial  information  with  the 
Securities  and  Exchange  Commission) 
and  foreign-held  firms.  The  salmon 
industry,  for  example,  is  predominantly 
foreign-held.  Due  to  differences  in 
accounting  standards,  EPA  does  not 
routinely  consider  foreign  firms  in  its 
financial  analysis.  EPA  also  intends  to 
examine  the  potential  cumulative 
impacts  on  non-commercial 
concentrated  aquatic  animal  production 
facilities,  such  as  State  and  Federal 
hatcheries,  using  information  collected 
in  the  detailed  survey. 

2.  Community-Level  Impacts 

EPA  did  not  identify  any  data  source 
with  detailed  employment  information 
for  the  aquatic  animal  production 
industry.  Given  that  the  scope  of  the 
proposed  regulation  is  focused  on  a 
limited  number  of  larger  facilities,  EPA 
believes  that  is  not  likely  to  cause  severe 
community  impacts.  EPA  intends  to 
examine  community-level  impacts 
based  on  detailed  survey  data. 

3.  Foreign  Trade  Impacts 

EPA  believes  that  proposed 
regulations  will  have  little,  if  any, 
impact  on  foreign  trade.  Several  species, 
including  striped  bass,  tilapia,  trout, 
and  salmon,  face  significant  foreign 
competition.  However,  no  facilities  in 
the  striped  bass  sector  are  expected  to 
incur  compliance  costs  that  exceed  the 
1  percent  revenue  threshold,  and  no 
tilapia  or  salmon  facilities  are  expected 
to  incur  compliance  costs  that  exceed 
the  3  percent  revenue  threshold.  EPA 
used  its  regulatory  flexibility  and 
proposed  different  options  for  different 
levels  of  production  for  the  system  most 
commonly  used  to  raise  trout  (i.e.,  flow- 
through)  to  mitigate  potential  adverse 
impacts.  EPA  solicits  comments  on  the 
potential  impacts  of  the  proposed  rule 
on  foreign  trade. 
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G.  BPT  Cost  Comparison  Test  and  Cost- 
Effectiveness  Analysis 

EPA  is  evaluating  technology  options 
for  the  control  of  only  conventional 
pollutants  at  BPT.  CWA  Section 
304(b)(1)(B)  requires  a  cost- 
reasonableness  assessment  for  BPT 
limitations.  In  determining  BPT 
limitations,  EPA  must  consider  the  total 
cost  of  treatment  technologies  in 
relation  to  the  effluent  reduction 
benefits  gained  by  such  technology. 
This  inquiry  does  not  limit  EPA's  broad 
discretion  to  adopt  BPT  limitations  that 


are  achievable  with  available  technology 
unless  the  required  additional 
reductions  are  wholly  out  of  proportion 
to  the  costs  of  achieving  such  marginal 
reduction. 

The  BPT  cost  comparison  test  is  based 
on  the  average  cost  per  pound  of 
pollutants  removed  by  a  BPT  regulatory 
option.  The  cost  component  is  measured 
as  total  pre-tax  annu^ized  costs  in  2000 
dollcirs.  In  this  case,  the  pollutants 
removed  are  conventional  pollutants 
although,  in  some  cases,  removals  may 
include  priority  and  nonconventional 
pollutcmts.  Historically,  the  cost 


comparison  values  have  ranged  from 
$0.21  to  $33.72  (2000  dollars). 

For  the  GAAP  industry,  EPA  has 
chosen  to  evaluate  cost  reasonableness 
on  the  basis  of  the  higher  of  TSS  or  BOD 
removals  (not  the  sum  of  these 
removals)  to  avoid  possible  double- 
counting  of  removals.  The  costs  and 
removals  for  the  proposed  options  for 
the  flow-through,  recirculating,  and  net 
pen  subcategories  are  siunmarized  in 
Table  IX.G.l.  The  cost  comparison 
values  range  from  $0.04/lb  to  $0.23/lb, 
values  that  EPA  considers  to  be 
acceptable. 


Table  IX.G.L— BPT  Cost  Comparison  Test 


Production  system 


Total  pre-tax 

annualized 

cost 

(2000$) 


Conventional 
pollutant  re- 
movals 
(lbs) 


Average  cost 

per  pound 

($/lb) 


Flow-Through 
Recirculating 
Net  Pens  


$1,004,363 
45,071 
34,345 


4,450,465 
638,365 
868,899 


$0.23 
0.07 
0.04 


a.  Nutrient  Cost-Effectiveness.  EPA 
also  has  calculated  the  cost- 
effectiveness  of  the  removal  of  nutrients 
for  the  options  considered  in  today's 
proposal.  As  a  benchmark  for 
comparison,  EPA  has  estimated  that  the 
average  cost-effectiveness  of  nutrient 
removal  by  POTWs  with  biological 
nutrient  removal  is  $4/lb  for  nitrogen 
and  $10/lb  for  phosphorus.  Table  IX.G.2 
summarizes  the  nutrient  cost- 


effectiveness  by  production  system  for 
all  the  options  considered.  The 
removals  are  given  for  total  nitrogen 
(TN)  and  total  phosphorus  (TP) 
individually  and  on  a  combined  basis. 
Option  2  always  has  a  higher  nutrient 
cost-effectiveness  value  than  Option  1 
because  the  additional  requirement  for  a 
health  management  plan  adds  costs  but 
results  in  no  nutrient  removals.  For 
recirculating  systems  and  net  pen 


systems,  all  options  are  more  cost- 
effective  than  these  benchmarks.  For 
flow-through  systems,  nutrient  cost- 
effectiveness  significantly  exceeds  these 
benchmarks  suggesting  that  the 
requirements  are  not  very  cost  effective 
for  removing  nutrients  at  flow-through 
systems.  However,  as  noted  previously 
all  options  for  all  systems  were  within 
the  BPT  cost  comparison  range  that  EPA 
considers  to  be  acceptable. 


Table  IX.G.2— Costs,  Nutrient  Removals,  and  Cost-Effectiveness  for  Options  Considered 


Option 


Total 

annualized 

cost 

(2000$) 


Average  nutrient  cost  ef- 
fectiveness 
(TN  +TP,  $/lb) 


Removals 


$/lb 


Average  nutrient  cost-ef- 
fectiveness 
(TN,  $/lb) 


Removals 


$/lb 


Average  nutrient  cost-ef- 
fectiveness 
(TP,  $/1b) 


Removals 


$/lb 


Flow-Through: 

1  ...; 

2  

3  

Recirculating: 

1  

2  

3  

Net  Pens: 

1  

2  

3  


$946,796 

998,269 

1,438,226 

30,469 
33,587 
45,071 

6,205 

9,322 

34,345 


5,121 

5,121 

110,666 

0 

0 
32,453 

66,170 
66,170 
86,890 


$184.89 

194.94 

13.00 

NA 

NA 

3.12 

0.09 
0.14 
0.40 


2,110 

2,110 

85,469 

0 

6 

25,090 

56,717 
56,717 
74,477 


$448.72 

473.11 

16.83 

NA 

NA 

1.80 

0.11 
0.16 
2.61 


3,011 

3,011 

25,197 

0 

0 

7,363 

9,453 

9,453 

12,413 


$314.45 

331.54 

57.08 

NA 

NA 

6.12 

6.13 

31.04 

2.77 


EPA  is  proposing  a  tiered  approach  for 
flow-through  systems  with  Option  1  for 
systems  with  production  levels  between 
100,000  and  475,000  pounds,  and 
Option  3  for  systems  with  production 


levels  475.000  pounds  and  higher.  Due 
to  the  absence  of  economies  of  scale, 
smaller  facilities  bear  a  relatively  higher 
cost  per  pound  of  pollutant  removal. 
EPA  is  proposing  Option  3  for  all 


recirculating  and  net  pen  systems.  Table 
IX.G.3  summarizes  the  nutrient  cost- 
effectiveness  for  the  proposed  options. 


57910 


Federal  Reeister / Vol.  67.  No.  177 /Thursday.  September  12,  2002 / Proposed  Rules 


Federal  Register / Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Proposed  Rules 


57909 


TABLE  IX.G.3.— Costs,  Nutrient  Removals,  and  Cost-Effectiveness  for  Proposed  Options 


Production  system 

Total 

annualized 

cost 

(2000) 

Average  nutrient  cost-ef- 
fectiveness 
(TN  +TP,  /lb) 



Average  nutrient  cost-ef- 
fectiveness 
(TN,/lb) 

Average  nutrient  cost-ef- 
fectiveness 
(TP,  /lb) 

Removals 

/lb 

Removals 

/lb 

Removals              /lb 

Flow-Throuoh        

$1,004,363 
45,071 
34,345 

66,103 
32,453 
86,890 

$15.19 
3.12 
0.40 

50,273 
25,090 
74,477 

$19.98 
1.80 
2.61 

15,830  1            $6345 

Recirculating  

Net  Pens         

7,363  '                6  12 
12,413  1                2.77 

j 

Total                    

1,083,779 

185,446 

5.84 

149,840 

7.23 

35,606                30  44 

1 1 

H.  Small  Business  Analysis 

Based  on  the  special  tabulation  from 
the  Gensus  discussed  in  Section  IX.B, 
EPA  identified  approximately  4,200 
small  commercial  aquatic  animal 
producers,  which  represents  over  90 
percent  of  the  total  AAP  producers. 
Based  on  screener  survey  data,  EPA 
identified:  a  total  of  999  small  entities 
(including  26  small  Alaskan  flow- 
through  facilities  that  are  non-profits);  a 
total  of  344  small  entities  that  met  the 
definition  of  a  GAAP  facility;  and  48 
small  entities  that  are  within  the  scope 
of  the  proposed  rule  (31  flow-through, 
12  Alaskan,  and  5  recirculating).  That  is, 
about  35  percent  of  fecilities  within  the 
scope  of  the  proposed  rule  are  small.  Of 
the  36  regulated  small  GAAP  facilities 
that  are  commercially  owned, 
approximately  17  (which  represents  5 
percent  of  the  total  small  GAAP 
facilities  or  47  percent  of  the  regulated 
small  GAAP  facilities)  incur  compliance 
costs  greater  than  1  percent  of 
aquaculture  revenue  and  10  small 
commercial  entities  (which  represents 
less  than  3  percent  of  the  total  small 
GAAP  facilities  or  28  percent  of  the 
regulated  GAAP  facilities)  incur 
compliance  costs  greater  than  3  percent. 

For  commercial  facilities,  EPA 
assumed  that  the  faciUty  is  equivalent  to 
the  business,  an  assumption  that  will  be 
re-examined  when  detailed  survey  data 
is  available.  However,  because  sufficient 
data  is  available  to  determine  the  parent 
nonprofit  association  (and  its  revenues) 
for  Uie  small  Alaskan  nonprofit 
facilities,  EPA  analyzed  small  entity 


impacts  at  the  level  of  the  parent 
association.  EPA  determined  that  12 
small  Alaskan  nonprofit  facilities  within 
scope  of  the  proposed  rule  are  owned  by 
8  small  nonprofit  associations.  Of  the  6 
small  Alaskan  nonprofit  associations  for 
which  EPA  had  data,  3  associations 
incur  compliance  costs  greater  than  1 
percent  of  revenues  and  1  association 
incurs  compliance  costs  greater  than  3 
percent. 

EPA  intends  to  make  its  final 
determination  of  the  impact  of  the 
aquatic  animal  production  rulemaking 
on  small  businesses  based  on  analyses 
of  the  detailed  survey  data.  EPA  did 
convene  a  Small  Business  Advocacy 
Review  Panel  pursuant  to  section  609(b) 
of  the  Regulatory  Flexibility  Act  (RFA) 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act 
(SBREFA).  For  a  discussion  of  the 
Panel's  outreach  and  findings  see 
Section  XIII.B. 

/.  Cost-Benefit  Analysis 

Table  IX.I.l  summarizes  the  total 
social  costs  and  benefits  of  the  proposed 
rule.  The  estimated  pre-tax  annualized 
compliance  cost  is  $1.51  million  in  2000 
dollars  for  the  proposed  rule  (see  Table 
6-5).  All  GAAP  facilities  within  the 
proposed  scope  are  currently  permitted, 
so  incremental  administrative  costs  of 
the  regulation  are  negligible.  However, 
Federal  and  State  permitting  authorities 
will  incur  a  burden  for  reviewing  the 
BMP  plan  and  reports  on  the  use  of 
drugs  and  chemicals.  EPA  estimates 
these  costs  to  be  approximately  $3,337 


per  year  (EPA  IGR  No.  2087.01).  That  is, 
the  recordkeeping  and  reporting  burden 
to  the  permitting  authorities  is  less  than 
two-tenths  of  one  percent  of  the  pre-tax 
compliance  cost  for  the  proposed  rule. 
The  social  costs  are  shown  using  both 
a  7  percent  and  3  percent  discount  rates. 

The  monetized  benefits  presented  are 
based  on  the  Mitchell  and  Carson 
contingent  valuation  estimates  of  annual 
willingness  to  pay,  so  the  total 
willingness  to  pay  derived  from  these 
values  is  an  annual  amount.  The  model 
facility  approach  did  not  provide  any 
intuition  about  the  timing  of  compliance 
or  the  dynamics  of  when  benefits  would 
accrue  so  the  benefit  analysis  is  based 
on  the  environmental  effects  achieved 
when  the  proposed  regulation  is  fully 
implemented.  There  is  no  variation 
through  time.  The  annualized  value  of 
a  level  annual  flow  is  equal  to  the 
annual  flow  itself,  when  the  rate  for 
discounting  and  annualization  are  the 
same.  Thus,  the  annualized  benefits  are 
the  same  as  the  annual  benefits  no 
matter  what  discount  rate  is  applied. 
The  estimated  monetized  benefits  of  the 
rule  range  from  $0,022  million  to  $0,113 
million.  This  is  likely  to  be  an 
underestimate  because  EPA  can  fully 
characterize  only  a  limited  set  of 
benefits  to  the  point  of  monetization. 
Section  10.6  describes  several  types  of 
benefits — those  that  can  be  both 
quantified  and  monetized;  those  that 
can  be  quantified  but  not  monetized: 
and  those  that  cannot  be  quantified  or 
monetized. 


Table  IX.I.l.— Estimated  Social  Costs  and  Monetized  Benefits 


Production  system 


Flow-Through 

Recirculating  

Net  Pen 

Industry  Total  

State  and  Federal  Permitting  Authorities 


Number  of 
regulated 
CAAPFs 


181 
21 
20 


222 


Pre-tax  annualized  cost 
(Millions,  2000  dollars) 


7% 


Annualized  monetized  bene- 
fits* 
(Millions,  2000  dollars) 


3% 


Min 


4- 


Max 


$1.31 
0.11 
0.09 


$1.20 
0.11 
0.08 


1.51 


0.003 


1.39 


0.003 


$0,019 
0.003 


$0,091 
0022 


0.022 
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Table  IX.1.1.— Estimated  Social  Costs  and  Monetized  Benefits— Continued 


1 
Production  system 

Number  of 

regulated 

CAAPFs 

Pre-tax  annualized  cost 
(Millions.  2000  dollars) 

Annualized  monetized  bene- 
fits* 
(Millions.  2000  dollars) 

7% 

3% 

Min 

Max 

Estimated  cost  of  the  orooosed  rule         

1.513 

1.393 

0.022 

$0,113 

'  Monetized  benefits  are  not  scaled  to  the  national  level. 


The  monetized  benefits  are  based  on 
the  128  flow-through  and  recirculating 
systems  from  the  screener  data  [i.e..  are 
not  scaled  to  the  national  level)  because 
EPA  was  not  able  to  estimate  a 
representative  national  scaling  factor. 
Hence.  Table  IX.I.l  compares 
annualized  compliance  costs  associated 
with  222  facilities  to  annualized 
benefits  from  128  facilities. 

X.  Water  Quality  Analysis  and 
Environmental  Benefits 

A.  GAAP  Environmental  Impacts 

1.  Nutrients,  Solids,  and  Water  Quality 

As  described  earlier,  some  GAAP 
facilities  may  contribute  significant 
amounts  of  nutrient  (nitrogen  and 
phosphorus)  and  solids  to  receiving 
waters.  These  discharges  have  the 
potential  to  contribute  to  a  number  of 
water  quality  impacts  related  to 
eutrophication,  defined  as  an  increase 
in  the  rate  of  supply  of  organic  matter 
in  an  ecosvstem  (Nixon,  1995,  as  cited 
in  NSTC,  2000  (DCN  61562).  The 
increase  in  organic  matter  can  be  caused 


either  by  increased  inputs  from  sources 
outside  of  the  ecosystem  (e.g., 
agricultural  runoff  or  industrial 
effluents)  or  by  enhanced  organic  matter 
production  within  the  ecosystem  caused 
by  increased  nutrient  inputs  to  the 
system.  Adverse  environmental 
consequences  of  eutrophication  include 
harmful  algal  blooms,  increased  water 
column  turbidity,  low  dissolved  oxygen 
and  associated  stresses  to  stream  biota, 
increased  water  treatment  requirements, 
changes  in  benthic  fauna,  and 
stimulation  of  harmful  microbial 
activity  with  possible  adverse 
consequences  for  himian  health.  These 
consequences  have  long  been  a  concern 
in  the  protection  and  development  of 
water  resources  (e.g.,  Dunne  and 
Leopold.  1978:  DCN  61563). 

As  noted  earlier  in  the  Preamble, 
actual  water  quality  impacts  from  GAAP 
facilities  vary  greatly  and  depend  on 
type  and  size  of  facility,  treatment 
processes  and  technologies,  and 
physical,  biological,  and  chemical 
characteristics  of  the  receiving  water 
bodv.  However,  EPA  estimates  of 


untreated  ("raw")  model  facility 
loadings  shown  in  Table  X.A.I  suggest 
that  large  GAAP  facilities  can,  in  the 
absence  of  treatment,  contribute 
significant  total  annual  pollutant  loads. 
Estimated  loadings  from  large  net  pen 
facilities,  not  shown  in  Table  X.A.I, 
range  from  about  132,000  pounds  to 
over  four  million  pounds  annually. 
When  multiple  GAAP  facilities  are 
located  on  a  single  receiving  water, 
which  occurs  in  such  states  as  Idaho 
and  Maine,  cumulative  pollutant 
loadings  to  the  receiving  water  may  be 
correspondingly  higher  and  may  be  of 
concern  from  a  stream  ecology 
perspective.  EPA's  Region  10  identified 
discharges  from  GAAP  facilities  as 
contributors  to  phosphorus  problems  in 
the  middle  Snake  River,  where  over  70 
GAAP  facilities,  several  municipal 
treatment  plants,  and  several  food 
processors  were  identified.  The  region 
adopted  strict  numeric  limits  on 
phosphorus  from  the  GAAP  facilities 
that  led  to  an  overall  reduction  in 
phosphorus  over  the  past  five  years 
(Fromm  and  Hill,  2002;  DGN  31005). 


Table  X. A. l.— Typical  Raw  Pollutant  Loadings  for  Individual  Flow-Through  and  Recirculating  Model 

Facilities 

[FT  =  flow  through;  SB  =  striped  bass:  M  =  medium:  L  =  large.  (For  definition  of  model  facility  size  categories,  see  Chapter  9  of  the  CAAP 

Development  Document  (DCN  61552))] 


8005 

(Ib/yr) 


Total  nitrogen 
(Ib/yr) 


Total  phos- 
phorus 
(Ib/yr) 


Total  sus- 
pended solids 
(Ib/yr) 


Salmon  FT  L  

SB  FT  M  

Tilapia  FT  M 

Tilapia  FT  L 

Trout  FT  M  

Trout  FT  L  

Trout  Stockers  FT  M 

Trout  Stockers  FT  L 

SB  Recirc  L 

Tilapia  Recirc  L 

Source:  CAAP  Economic  Analysis  (DCN  20141). 


2,019,852 

62,149 

155.373 

388,433 

77,687 

1 ,009,926 

77,687 

466,120 

383,564 

127,855 


8,678 
267 
668 

1,669 
334 

4,339 
334 

2,003 

1,650 
550 


19,707 

606 

1,516 

3,790 

758 

9,853 

758 

4,548 

4,181 

1,394 


1,731,301 

53,271 

133,177 

332,943 

66,589 

865,651 

66,589 

399,531 

328,770 

109,590 


Seven  States,  reporting  recently  under 
GWA  section  303(d),  identify  CAAP 
facilities  as  a  potential  source  of 
impairment  for  one  or  more  water 
bodies.  These  States  include  Illinois, 
Louisiana,  North  Carolina.  New 
Hampshire,  New  Mexico,  Ohio,  and 


Virginia.  None  of  these  states,  excluding 
North  Carolina  and  New  Mexico, 
submitted  a  2000  report  of  impaired 
waters  and  their  listings  from  1998  are 
considered  current.  North  Carolina  and 
New  Mexico  did  submit  a  2000  report, 
which  updates  the  impaired  waters 


listed  in  the  1998  report.  Nationwide, 
GAAP  is  listed  as  one  of  numerous 
potential  sources  of  impairment  for  191 
miles  of  rivers  and  streams  (less  than 
1%  of  all  rivers  and  streams  nationwide 
that  were  reported  to  be  impaired),  and 
for  2,788  acres  of  lakes,  reservoirs,  and 
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ponds  (less  than  1%  of  all  lake, 
reservoir  and  pond  acreage  nationwide 
reported  to  be  impaired;  EPA,  2002; 
DCN  40319).  It  should  be  noted  that 
other  sources  frequently  also  contribute 
to  impairment  of  water  bodies  where 
CAAP  is  cited  as  a  potential  source  of 
impairment. 

Several  researchers  in  the  United 
States  have  measured  biological 
variables  downstream  of  aquaculture 
facilities.  In  some  cases,  researchers 
observed  impacts  such  as  the  presence 
of  pollution-tolerant  benthic 
invertebrates  and  changes  in  biomass 
and  species  richness  (e.g.,  Kendra,  1991 
(DGN  60366);  Selong  and  Helfrich,  1998 
(DCN  60542)).  In  other  cases  (e.g., 
Huggett  et  al,  2001  (DCN  61564)), 
pollutants  evaluated  in  this  study  were 
not  found  to  negatively  impact  the 
receiving  stream.  Although  limited 
studies  on  biological  impacts  of  CAAP 
effluents  have  been  published.  States 
and  other  authorities  have  taken 
regulatory  action  to  address  concerns 
with  water  quality  impacts  from  CAAP 
facilities  (e.g.,  EPA,  2002  (DCN  61728)). 

EPA  solicits  public  comment  and  data 
regcirding  potential  impacts  of  nutrient 
and  solids  loadings  from  CAAP  facilities 
on  water  quality,  biological,  and  other 
characteristics  of  the  receiving  waters. 

2.  GAAP  Drugs  and  Chemicals  and 
Water  Quality 

As  noted  earlier  in  this  Preamble, 
some  CAAP  facilities  utilize  animal 
drugs  that  are  discharged  directly  into 
the  receiving  waters.  The  U.S.  Food  and 
Drug  Administration  (FDA)/Center  for 
Veterinarian  Medicine  (CVM)  regulates 
animal  drugs  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA).  While 
extensive  toxicity  studies  are  generally 
required  prior  to  drug  approval  from 
FDA,  limited  data  on  potential 
environmental  effects  may  be  available 
for  some  medications  that  are  currently 
authorized  for  investigational  use  by 
FDA  according  to  FFDCA  section  512{j). 
21  U.S.G.  section  360b(j).  In  addition, 
pesticides  such  a»a  variety  of  copper 
compounds  (used  to  kill  unwanted  algae 
or  to  prevent  the  growth  of  fouling 
organisms)  can  impair  aquatic 
organisms  in  receiving  waters 
depending  on  the  rates  being  applied 
and  clher  factors  such  as  the  breakdown 
rate  of  the  product  or  active  ingredient. 
EPA  is  not  aware  of  research 
documenting  or  characterizing  the 
ecological  significance  of  releases  of 
drugs  and  chemicals  at  aquaculture 
facilities  in  the  United  States.  However, 
the  presence  of,  for  example,  residual 
antibiotics  in  the  environment  and  in 
wild  organisms  near  salmon  net  pens  in 
the  United  States  has  been  documented 


(Gapone  et  al.,  1996,  as  cited  in  Boxall 
et  al.,  2001  (DCN  61789)).  EPA 
furthermore  recognizes  that  general 
concerns  with  residual  antibiotics  and 
pesticides  in  the  environment  have  been 
raised.  Residual  antibiotics  and 
pesticides  may  pollute  the  water  and 
inmiunize  the  organisms  they  are 
designed  to  control.  The  effects  of  these 
actions  can  be  distributed  well  outside 
the  original  area  of  use  (NOAA,  1999 
(DCN  31006)). 

3.  Pathogens 

CAAP  facilities  are  not  considered  to 
be  a  significant  source  of  pathogens  that 
adversely  affect  human  health 
(MacMillan  et  al.,  2002  (DCN  61608)). 
CAAP  facilities  culture  cold-blooded 
animals  (fish,  crustaceans,  molluscs, 
etc.)  that  are  unlikely  to  harbor  or  foster 
pathogens  that  would  adversely  affect 
warm-blooded  animals  (e.g.  humans)  by 
causing  disease  (MacMillan  et  al.,  2002 
(DCN  61608)).  CAAP  facilities  could 
become  contaminated  with  such 
pathogens,  e.g.,  wastes  from  warm- 
blooded animals  contaminating  GAAP 
facility  waters  or  the  source  waters  used 
by  GAAP  facilities,  but  this  is  not 
considered  a  substantial  risk  in  the 
United  States  (MacMillan  et  al.,  2002 
(DCN  61608)). 

It  has  been  suggested  that  CAAP 
facilities  may  serve  as  sources  of 
infectious  disease  transmission  to  wild 
populations  of  aquatic  organisms.  Such 
infectious  diseases  may  include  those 
from  pathogens  that  are  exotic  to  native 
ecosystems,  as  well  as  the  much  larger 
group  from  pathogenic  microbes  that 
already  exist  in  wild  fish  populations. 
For  example,  wastes  and  escapement  of 
infected  shrimp  from  GAAP  facilities  is 
considered  a  potential  pathway  for  wild 
shrimp  exposure  to  viral  diseases  (JSA 
Shrimp  Virus  Work  Group,  1997  (DCN 
61561)).  Blazer  and  LaPatra  (2002;  DGN 
40361)  cite  several  studies  suggesting 
that  CAAP  facilities  may  have  been 
sources  of  disease  transmission  to  wild 
populations.  An  example  they  describe 
is  Uiat  of  the  Asian  tapeworm 
(Bothriocephaus  acheilognathi)  which 
was  identified  in  North  America  in  1975 
and  became  established  in  fish  farms 
where  golden  shiners  Notemigonus 
crysoleucas,  fathead  minnows 
Pimephales  promelas,  and  grass  carp 
were  raised.  They  suggest  that  the  more 
recent  use  of  poeciliids  such  as 
mosquitofish  Gambusia  affinis  for 
mosquito  control,  and  possible  releases 
of  exotic  fishes  from  aquaria,  may  have 
served  as  mechanisms  for  the 
introduction  of  this  parasite  into  native 
fish  in  areas  such  as  Hawaii.  As 
described  in  Blazer  and  LaPatra  (2002; 
DCN  40361),  Font  and  Tate  (1994)  found 


that  native  Hawaiian  fish  from  streams 
where  no  exotic  species  were  found 
were  completely  free  of  adult 
helminthes,  including  the  Asian 
tapeworm.  Conversely,  in  two  rivers 
with  exotic  species,  nematodes  and 
Asian  tapeworms  were  found  in  both 
the  exotic  species  and  the  native  fish 
(Blazer  and  LaPatra,  2002  (DCN  40361)). 

Blazer  and  LaPatra's  (2002;  DCN 
40361)  discussion  on  the  potential 
pathogen  risks  to  wild  fish  populations 
from  cultured  fish  also  provided  a 
simimary  of  risks  from  viruses,  such  as 
infectious  hematopietic  necrosis  virus 
(IHNV),  infectious  pancreatic  necrosis 
virus  (IPNV),  and  infectious  salmon 
anemia  virus  (ISAV),  and  bacteria,  such 
as  Edwardsiella  ictaluri  and 
Renibacterium  salmoninarum.  Although 
these  viruses  and  bacteria  are  hazardous 
to  wild  fish  populations,  a  causative 
association  between  GAAP  facilities  and 
disease  outbreaks  in  wild  populations 
was  not  clearly  identified. 

4.  Non-Native  (Exotic)  Species 

Introductions  of  non-native,  or  exotic, 
aquatic  organisms  from  GAAP  facilities 
into  the  environment  via  intentional  or 
accidental  releases  is  another  area  of 
concern.  The  health  of  wild  populations 
of  aquatic  animals  can  be  affected  by  the 
release  of  cultured  individuals  or 
spawning  products  into  the  surrounding 
environment  (NOAA,  1999  (DCN 
31006);  Goldburg  et  al..  2001  (DCN 
30788);  Navlor  et  a!..  2001  (DCN  61335); 
Carhon,  2001  (DCN  61434);  Volpe  et  al. 
1999  (DCN  60611)).  Concerns  relate  to 
potential  impacts  on  native  ecosystems 
and  aquatic  biota  from  disease, 
parasitism,  interbreeding,  and 
competition  that  may  arise  from  the 
escaped  organisms.  Interbreeding  among 
cultured  and  wild  individuals,  as  well 
as  competitive  interactions  between 
released  populations  and  local  wild 
populations  can  lead  to  declines  in  the 
wild  populations  (NOAA,  1999  (DCN 
31006)). 

Escapement  of  Atlantic  salmon  from 
net  pens  in  the  Pacific  Ocean  has  been 
documented.  Since  a  reporting 
regulation  was  imposed  in  1996.  nearly 
600,000  Atlantic  salmon  escaped  in  the 
state  of  Washington  between  1996  and 
1999  (Nash,  2001  (DCN  40149)).  In 
1997,  300,000  Atlantic  salmon  escaped 
into  Puget  Sound  when  net  pens  were 
accidentally  breached  (Weber,  1997 
(DGN  40151)).  Atlantic  salmon  have  also 
escaped  from  net  pens  in  the  Atlantic 
Ocean.  In  2000,  Atlantic  salmon 
escaped  from  a  net  pen  off  the  coast  of 
Maine,  when  a  boat  slammed  into  the 
pen,  causing  a  breach.  Approximately 
13,000  farmed  salmon  were  released 
near  one  of  the  rivers  where  wild 
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Atlantic  salmon  are  listed  as  endangered 
(Clancy,  2000  (DCN  40139)). 

Cultured  aquatic  animals  have  been 
released  in  the  United  States  with 
adverse  ecological  impacts.  Carp, 
introduced  from  Asia  for  food 
production  and  biological  control, 
subsequently  became  established  in 
rivers  in  the  Mississippi  River  basin  and 
compete  with  native  fish.  Non-native 
Atlantic  salmon  (Salmo  salar]  now 
outnumber  wild  salmon  in  some 
spawning  rivers;  and  non-native  salmon 
that  become  established  in  the  wild  may 
increase  pressure  on  endangered  native 
salmon  populations  (Naylor  et  ai,  2001 
(DCN  61335)).  Adverse  impacts  to 
native  species  may  be  of  particular 
concern  when  the  native  species  are 
endangered  (NOAA.  1999  (DCN  31006)). 
Recently,  authorities  in  New  England 
have  prohibited  at  one  facility  the  use 
of  non-North  American  strains  of 
Atlantic  salmon  and  genetically 
modified  salmonids  to  protect  a  distinct 
population  segment  of  federally-listed 
endangered  species  (EPA.  2002a;  DCN 
61728)).  Thus,  while  EPA  is  not  aware 
of  studies  that  quantitatively 
characterize  the  overall  significance  of 
aquacultiu-e's  contribution  to  non-native 
species  issues,  the  Agency  believes, 
based  upon  the  literature  reviewed,  that 
this  is  a  potential  area  of  concern  for 
this  sector. 

5.  Other  Impacts 

Maintenance  of  the  physical  plant  of 
aquaculture  facilities  can  generate 
organic  materials  "which  may  be 
retained  in  the  surrounding  waterbody. 
These  materials  can  cause  biological 
and  physical  alteration  of  the 
surrounding  environment.  This  type  of 
waste  is  not  widely  recognized,  but  can 
be  quite  severe"  (NOAA,  1999  (DCN 
31006)).  For  example,  cleaning 
organisms  that  foul  nets  from  net  pens 
can  contribute  solids,  BOD,  and 
nutrients  although  such  inputs  are 
generally  produced  over  a  short  period 
of  time.  Cleaning  algae  from  flow- 
through  raceway  walls  and  bottoms 
similarly  generates  pollutants  in 
effluent.  EPA  solicits  comments  or  data 
relating  to  these,  or  other  potential  areas 
of  environmental  impact. 

B.  Environmental  Benefits  Analysis 

1.  Environmental  Endpoints  Evaluated 

EPA  anticipates  that  improvements  in 
water  quality  wiU  result  from  today's 
proposed  action,  and  as  a  consequence, 
increases  in  both  the  recreational  as 
well  as  the  non-use  value  of  affected 
water  bodies  will  also  result.  This  may 
include  improvements  in  ecological  and 
biological  endpoints  in  receiving  waters 


as  a  result  of  the  expected  water  quality 
benefits  of  today's  proposed  action. 
Finally,  today's  proposed  action 
provides  better  information  on  the  use 
of  drugs  and  other  chemicals. 

EPA  has  quantified  and  monetized  a 
subset  of  the  anticipated  benefits  of 
today's  proposed  action  due  to  lack  of 
assessment  modeling  tools  for  some 
benefits  categories.  The  central  basis  for 
the  quantitative  benefits  analysis  is  a 
water  quality  modeling  assessment  that 
estimates  water  quality  responses  to  the 
pollutant  loading  reductions  under 
technology  options  described  earlier  in 
this  Preamble.  Specifically,  the  benefits 
that  EPA  has  been  able  to  quantify  are 

(a)  water  quality  improvements  in 
stream  reaches  downstream  of  flow- 
through  and  recirculating  systems,  and 

(b)  improvements  in  the  recreational  use 
value  of  these  same  reaches.  Benefits 
that  were  not  quantified  include  water 
quality  and  ecological  responses  to 
pollutant  loading  reductions  at  marine 
net -pen  systems  and  at  other  coastal 
facilities  such  as  Alaskan  salmon 
hatcheries.  Ecological  and  other  water 
resource  benefits  from  reductions  in 
releases  of  non-native  species,  aquatic 
animal  pathogens,  cind  drugs  and 
chemicals  used  at  CAAP  facilities  may 
be  only  partially  captured  in  the 
monetized  benefits  analysis.  Thus,  the 
estimated  monetized  benefits  of  today's 
proposed  action  may  imderstate  the 
potential  benefits  of  the  proposed 
regulation. 

As  discussed  at  the  end  of  the 
previous  economic  section,  EPA 
estimates  the  monetized  benefits  of 
today's  proposed  rule  for  flow-through 
and  recirculating  systems  to  range  from 
$22,000  to  $113,000  based  on  an 
estimated  128  facilities.  The  range 
reflects  uncertainty  in  assimied 
background  water  quality  and  stream 
flow  conditions  in  receiving  streams. 
Again,  this  estimated  range  does  not 
include  other  potential  benefits  such  as 
those  from  net  pen  systems  and  other 
coastal  facilities.  The  following  sections 
briefly  describe  the  benefits  analysis. 

2.  Water  Quality  Modeling  Approach 

One  approach  to  estimating  water 
quality  benefits  of  the  proposed  rule 
involves  simulation  of  water  quality 
responses  at  potentially  regulated 
facilities  and  requires  data  on  facility 
locations,  baseline  effluent  quality  for 
regulated  facilities,  and  data 
characterizing  the  hydrologic  and  water 
quality  conditions  of  the  specific 
receiving  waters  at  these  facilities.  At 
proposal,  data  inputs  required  for  a 
detailed  analysis  were  not  available. 
Alternatively,  EPA  has  developed  a 
representative  case  study  approach  to 


estimate  water  quality-related  benefits 
for  model  flow-through  and 
recirculating  facilities  on  a  "prototype" 
stream  reach.  Under  this  approach, 
ranges  of  hydrologic  and  water  quality 
characteristics  for  a  "protot3rpe"  stream 
reach  associated  with  flow-through  and 
recirculating  systems  were  developed. 
These  ranges  were  developed  by  (a) 
identifying  a  region  where  a  relatively 
large  number  of  CAAP  facilities  are 
located,  and  where  streamflow,  water 
quality,  and  facility  location  data  are 
available,  and  (b)  using  these  data  to 
develop  generalized  backgroimd 
streamflow  and  water  quality 
characteristics  associated  with  the 
streams  on  which  CAAP  facilities  in  this 
region  are  located.  EPA  was  able  to 
identify  sufficient  data  for  facilities 
mainly  in  western  North  Carolina 
(Central/Eastern  Forested  Uplands 
ecoregion).  The  development  of  the 
"prototype"  stream  reach  characteristics 
is  described  in  greater  detail  in  the 
CAAP  Economic  Analysis  (DCN  20141). 
The  results  of  this  case  study  may  be  of 
limited  applicability  to  other 
ecoregions. 

EPA  then  modeled  water  quality 
responses  under  regulatory  Optionl/ 
Option  2  (for  the  purposes  of  this 
analysis,  no  additional  pollutant 
reductions  were  assiuned  for  Option  2) 
and  Option  3  for  flow-through  and 
recirculating  model  facilities.  The 
pollutant  load  reductions  associated 
with  these  Options  were  described  in 
Sections  VH  and  VIII  of  this  Preamble. 
The  pollutant  concentrations  scenarios 
(Baseline,  Option  1/Option  2,  and 
Option  3)  were  each  modeled  for 
different  species  types  and  facility 
production  sizes  (medium  and  large). 
Finally,  information  from  USDA's  1998 
Census  of  Aquaculture  (USDA,  2000; 
DCN  60605)  on  the  total  number  of 
facilities  for  each  facility  type  was  used 
to  extrapolate  the  water  quality  results 
for  the  prototype  case  study  to  all  flow- 
through  and  recirculating  systems 
nationwide  that  fall  imder  the  scope  of 
the  proposed  regulation. 

EPA  used  the  QUAL2E  (Enhanced 
Stream  Water  Quality)  model  to 
quantify  water  quahty  responses  for  30 
km  downstream  of  modeled  facilities. 
QUAL2E  is  a  one-dimensional  water 
quality  model  that  assiunes  steady  state 
flow  but  allows  simulation  of  ditunal 
variations  in  temperature,  algal 
photosynthesis,  and  respiration.  The 
basic  equation  solves  the  advective- 
dispersive  mass  transport  equation. 
Water  quality  constituents  simiilated 
include  conservative  substances, 
temperature,  bacteria,  BODS,  EKD, 
ammonia,  nitrate  and  organic  nitrogen, 
phosphate  and  organic  phosphorus,  and 
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algae.  Simulated  changes  in  DO,  BODS, 
and  TSS  calculated  for  the  30  km 
downstream  reach  for  pre-  and  post- ' 
regulatory  scenarios  were  subsequently 
used  to  estimate  monetary  benefits  from 
water  quality  improvements,  as 
described  below.  Fiuther  details  on  the 
water  quality  modeling  are  provided  in 
the  CAAP  Economic  Analysis  (DCN 
60605). 

3.  Monetized  Benefits 

Economic  benefits  associated  with  the 
CAAP  regulatory  options  are  based  on 
incremental  changes  in  water  quality 
use-support  (i.e.,  boatable,  fishable, 
swimmable)  and  the  population 
benefitting  from  the  changes.  A  national 
contingent  valuation  survey  relates 
changes  in  water  quality  uses  supported 
to  households'  willingness  to  pay  for 
water  quality  improvements  (Carson 
and  Mitchell,  1991).  EPA  used  a  single 
consolidated  water  quality  index  (WQI) 
to  represent  water  quahty.  WQI  is 
calculated  from  the  water  quality 
criteria  estimated  in  the  case  studies 
discussed  above  (BOD,  DO,  TSS)  and 
fecal  coUforms  which  are  not  affected  by 
today's  regulation.  Increases  in  WQI 
indicate  improvements  in  water  quality 
and  the  abiUty  of  the  river  to  support 
more  demanding  uses.  The  Carson  and 
Mitchell  survey  requested  an  overall 
value  so  the  total  willingness  to  pay 
based  on  their  siuvey  results 
encompasses  aesthetic  and  non-use 
values,  as  well  as  recreational  and  other 
use  values. 

The  Carson  and  Mitchell  siuvey 
foimd  that  people  value  changes  in 
waters  closer  to  home  more  than  more 
distant  waters.  Because  of  data 
limitations,  this  evaluation  could  not 
distinguish  between  a  local  population 
directly  affected  by  water  quality 
improvements  and  the  national 
population.  Therefore,  the  analysis 
treated  all  of  the  changes  in  water 
quality  as  if  they  were  occvuring  far 
from  the  households'  locality.  'This 
simplification  will  reduce  the 
monetized  benefits  attributable  to 
today's  rule.  EPA  solicits  comment  on 
additional  methods  for  estimating  and 
monetizing  benefits. 

Different  flow  regimes  in  the  model 
CAAP  faciUties  resulted  in  a  range  of 
benefit  estimates.  As  discussed  above, 
data  was  only  available  at  this  time  to 
estimate  benefits  of  flow-through  and 
recirculating  systems.  For  this 
comparison,  the  monetized  benefits  are 
estimated  to  range  from  $22,000  to 
$113,000  (2000  dollars).  Regulation  of 
the  relatively  large  number  of  trout 
flow-through  systems  generated  the 
largest  benefits  by  this  method. 


XI.  Non- Water  Quality  Environmental 
Impacts 

Sections  304(b)  and  306(b)  of  the 
Clean  Water  Act  require  EPA  to 
consider  non-water  quality 
enviroiunental  impacts  (including 
energy  requirements)  associated  with 
effluent  limitations  guidelines  and 
standards.  To  comply  with  these 
requirements,  EPA  considered  the 
potential  impact  of  the  proposed  CAAP 
rule  on  energy  consumption,  air 
emissions,  and  solid  waste  generation. 
Considering  energy  use  and 
environmental  impacts  across  all  media, 
the  Agency  has  determined  that  the 
impacts  identified  in  this  section  are 
justified  by  the  benefits  associated  with 
compliance  with  the  proposed 
limitations  and  standards.  In  reference 
to  today's  proposal.  Section  XI.A 
discusses  energy  requirements,  section 
XI.B  discusses  air  emissions,  and 
section  XI.C  discusses  sludge 
generation. 

A.  Energy  Requirements 

EPA  estimates  that  implementation  of 
today's  proposal  would  result  in  a  net 
increase  in  energy  consiunption  for 
aquacultiue  facilities.  The  incremental 
increase  would  be  based  on  electricity 
used  to  operate  wastewater  treatment 
equipment  at  facilities  that  are  not 
currently  operating  wastewater 
treatment  equipment  (microscreen 
filters  for  flow-through  and  recirculating 
systems  and  video  cameras  for  net  pens) 
comparable  to  the  regulatory  options.  To 
calculate  incremental  energy 
consiunption  increases  for  the 
aquaculture  industry,  EPA  examined  the 
wastewater  treatment  in  place  at  the 
aquacultiu^  facilities  that  would  be 
covered  by  this  regulation.  EPA  used  the 
aquaculture  industry  cost  models 
(described  in  section  VII)  to  calculate 
the  energy  that  would  be  required  to 
operate  wastewater  treatment 
equipment  that  would  be  installed  to 
comply  with  regulatory  options.  EPA 
used  the  information  obtained  in  the 
screener  siuvey  to  determine  if  a  facility 
would  have  to  install  new  equipment. 

EPA  determined  that  the  incremental 
increase  in  energy  consumption  for 
flow-through  and  recirculating  systems 
is  estimated  at  232,000  kWh  and  64,500 
kWh  for  net  pen  systems. 

B.  Air  Emissions  Impacts 

Potential  sources  of  air  emissions 
from  CAAP  facilities  include  primary 
settling  operations  (e.g.,  settling  basins 
and  lagoons)  and  the  land  application  of 
manure.  EPA  assumed  that  the 
additional  air  emissions  from  primary 
settling  operations  would  be  minimal 


because  only  about  10%  of  in-scope 
flow-through  and  recirculating  CAAP 
facilities  (estimated  from  the  AAP 
screener  survey  data  and  the  1998 
Census  of  Aquaculture)  would  require 
the  addition  of  primary  settling  to  meet 
Option  1  requirements.  Primar>'  settling 
treatment  technologies  collect  solids 
below  the  surface  of  the  water,  reducing 
their  exposure  to  the  atmosphere. 
Although  the  proposed  options  do  not 
require  land  application  of  manure,  the 
options  do  increase  the  amount  of  solid 
waste  collected  from  CAAP  facilities. 
Land  application  is  a  common  solid 
waste  disposal  method  in  the  CAAP 
industry;  therefore,  the  amount  of 
ammonia  released  as  air  emissions 
would  be  expected  to  increase  as  the 
quantity  of  waste  applied  to  cropland 
increases.  EPA  estimated  the  increase  in 
ammonia  emissions  resulting  from  the 
implementation  of  each  proposed 
regulatory  option  to  be  42,470  lbs  of 
ammonia  per  year.  This  is  an  increase 
of  about  9.4%  over  the  ammonia 
emissions  presently  estimated  for  the 
industry.  For  additional  details  about  air 
emissions  from  CAAP  facilities,  see 
Chapter  11  of  the  CAAP  Development 
Document  (DCN  61552). 

C.  Solid  Waste  Generation 

EPA  considered  regulatory  options 
based  on  primary  settling  followed  by 
solids  polishing  [e.g.,  microscreen 
filtration,  vegetated  ditches).  EPA 
estimated  the  incremental  sludge 
generation  from  the  treatment  options  in 
a  manner  similar  to  estimating  the 
energy  consumption  incremental 
amounts.  EPA  estimated  that  sludge 
generation  would  not  increase  at 
facilities  that  are  currently  operating 
treatment  systems  comparable  to  the 
regulatory  options.  EPA  used  the  cost 
models  to  estimate  the  incremental 
sludge  generation  rates  for  facilities  not 
currently  operating  wastewater 
treatment  and  for  facilities  operating 
wastewater  treatment  not  comparable  to 
the  regulatory  operations. 

EPA  calculated  the  volume  of  sludge 
that  would  be  generated  by  the  183  in- 
scope  flow-through  and  recirculating 
facilities  after  implementation  of  the 
regulatory  options.  The  sludge  volume 
estimated,  on  a  wet  basis  (assuming  5% 
solids),  would  be  an  additional  856,576 
pounds  at  Option  1  and  an 
additionall,788,194  pounds  at  Option  3. 
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Xn.  Implementation 

A.  Regulatory  Implementation  of  Part 
451  Through  the  NPDES  Permit 
Program  and  the  l^ational  Pretreatment 
Program 

Under  sections  301,  304,  306  and  307 
of  the  CWA,  EPA  promulgates  national 
effluent  limitations  guidelines  and 
standards  of  performance  for  major 
industrial  categories  for  three  classes  of 
pollutants:  (1)  Conventional  pollutants 
{i.e.,  total  suspended  solids,  oil  and 
grease,  biochemical  oxygen  demand, 
fecal  coliform,  and  pH);  (2)  toxic 
pollutants  (e.g.,  toxic  metals  such  as 
chromium,  lead,  nickel,  and  zinc;  toxic 
organic  pollutants  such  as  benzene, 
benzo-a-pyrene,  phenol,  and 
naphthalene);  and  (3)  non-conventional 
pollutants  (e.g.,  ammonia-N, 
formaldehyde,  and  phosphorus). 

As  discussed  in  Section  II,  EPA 
considers  development  of  six  types  of 
effluent  limitations  guidelines  and 
standards  for  each  major  industrial 
category,  as  appropriate: 


At)breviation 

Effluent  limitation  guide- 
line or  standard 

BPT  

Best  Practicable  Control 

Technology  Cunently 

Available. 

BAT  

Best  Available  Tech- 

nology Economically 

Achievable. 

BCT  

Best  Control  Technology 

for  Conventional  Pollut- 

ants. 

NSPS 

New  Source  Performance 

Standards. 

PSES 

Pretreatment  Standards 

for  Existing  Sources. 

PSNS 

Pretreatment  Standards 

for  New  Sources. 

Pretreatment  standards  apply  to 
industrial  facilities  with  wastewater 
discharges  to  POTWs.  The  effluent 
limitations  guidelines  and  new  source 
performance  standards  apply  to 
industrial  facilities  with  direct 
discharges  to  navigable  waters. 

1.  NPDES  Permit  Program 

Section  402  of  the  CWA  establishes 
the  National  Pollutant  Discharge 
Elimination  System  (NPDES)  permit 
program.  The  NPDES  permit  program  is 
designed  to  limit  the  discharge  of 
pollutants  into  navigable  waters  of  the 
United  States  through  a  combination  of 
various  requirements  including 
technology-based  and  water  quality- 
based  effluent  limitations.  This 
proposed  regulation  contains  the 
technology-based  effluent  limitations 
guidelines  and  standards  applicable  to 
the  concentrated  aquatic  animal 
production  indusby  to  be  used  by 


permit  writers  to  derive  NPDES  permit 
technology-based  effluent  limitations. 
Water  quality-based  effluent  limitations 
(WQBELs)  are  based  on  receiving  water 
characteristics  and  ambient  water 
quality  standards,  including  designated 
water  uses.  They  are  derived 
independently  from  the  technology- 
based  effluent  limitations  set  out  in  this 
proposed  regulation.  The  CWA  requires 
that  NPDES  permits  must  contain  for  a 
given  discharge,  the  more  stringent  of 
the  applicable  technology-based  and 
water  quality-based  effluent  limitations. 

Section  402(a)(1)  of  the  CWA  provides 
that  in  the  absence  of  promulgated 
effluent  limitations  guidelines  or 
standards,  the  Administrator,  or  her 
designee,  may  establish  technology- 
based  effluent  limitations  for  specific 
dischargers  on  a  case-by-case  basis. 
Federal  NPDES  permit  regulations 
provide  that  these  limits  may  be 
established  using  "best  professional 
judgment"  (BPJ)  taking  into  accoimt  any 
proposed  effluent  limitations  guidelines 
and  standards  and  other  relevant 
scientific,  technical  and  economic 
information. 

Section  301  of  the  CWA,  as  amended 
by  the  Water  Quality  Act  of  1987, 
requires  that  BAT  effluent  limitations 
for  toxic  pollutants  are  to  have  been 
achieved  as  expeditiously  as  possible, 
but  not  later  than  three  years  from  date 
of  promulgation  of  such  limitations  and 
in  no  case  later  than  March  31, 1989. 
See  301(b)(2).  Because  the  proposed 
revisions  to  40  CFR  Part  451  will  be 
promulgated  after  March  31, 1989, 
NPDES  permit  effluent  limitations  based 
on  the  revised  effluent  limitations 
guidelines  must  be  included  in  the  next 
NPDES  permit  issued  after 
promulgation  of  the  regulation  and  the 
permit  must  require  immediate 
compliance. 

2.  New  Source  Performance  Standards 

New  soiu-ces  must  comply  with  the 
new  source  performance  standards  and 
limitations  of  the  CAAP  rule  (once  it  is 
finalized)  at  the  time  they  commence 
discharging  CAAP  process  wastewater. 
Because  the  final  rule  is  not  expected 
within  120  days  of  the  proposed  rule, 
the  Agency  considers  a  discharger  a  new 
source  if  construction  of  the  source 
begins  after  promulgation  of  the  final 
rule.  EPA  expects  to  take  final  action  on 
this  proposal  in  June  2004. 

3.  Pollutants  in  Intake  Water  (Net 
limitations) 

The  TSS  limitations  being  proposed 
today  are  based  on  the  implementation 
of  production  management  controls  and 
wastewater  treatment.  Depending  upon 
the  quality  of  the  intake  water  and  the 


specific  needs  and  tolerance  of  the 
species  being  raised,  some  facilities  may 
or  may  not  ciurently  employ  pre- 
treatment of  intake  waters  prior  to  their 
use  in  the  production  systems.  EPA 
does  not  intend  that  the  limits  being 
established  today  would  force  facilities 
that  otherwise  would  not  be  pre-treating 
their  intake  waters  to  do  so.  EPA  is 
proposing  to  apply  the  TSS  limitations 
on  a  net  basis,  such  that  the  TSS  content 
of  the  intake  waters  is  subtracted  from 
the  TSS  content  of  the  effluent  in 
determining  compliance  with  the 
limitation.  This  credit  for  intake  water 
pollutant  content  is  consistent  v«th  the 
provisions  of  40  CFR  122.45(g)  and 
more  closely  reflects  the  ability  of 
controls  and  treatment  to  minimize  the 
addition  of  TSS  by  the  production 
systems.  EPA  solicits  comment  on 
whether  facilities  that  pre-treat  intake 
waters  in  order  to  sustain  growth  of  the 
aquatic  organisms  should  base  the  net 
calculations  upon  the  content  of  the 
intake  waters  subsequent  to  that  pre- 
treatment, but  prior  to  use  in  the 
production  system. 

4.  National  Pretreatment  Standards 

40  CFR  part  403  sets  out  national 
pretreatment  standards  which  have 
three  principal  objectives:  (1)  To 
prevent  the  introduction  of  pollutants 
into  publicly  owned  treatment  works 
(POTWs)  that  will  interfere  with  POTW 
operations  including  use  or  disposal  of 
municipal  sludge;  (2)  to  prevent  the 
introduction  of  pollutants  into  POTWs 
which  will  pass  through  the  treatment 
works  or  will  otherwise  be  incompatible 
with  the  treatment  works;  and  (3)  to 
improve  opportunities  to  recycle  and 
reclaim  municipal  and  industrial 
wastewaters  and  sludges. 

The  national  pretreatment  and 
categorical  standards  comprise  a  series 
of  prohibited  discharges  to  prevent  the 
discharge  of  "any  pollutant(s)  which 
cause  Pass  Through  or  Interference." 
[see  40  CFR  403.5(a)(1)]  Local  control 
authorities  are  required  to  implement 
the  national  pretreatment  program 
including  application  of  the  federal 
categorical  pretreatment  standards  to 
their  industrial  users  that  are  subject  to 
such  categorical  pretreatment  standards, 
as  well  as  any  pretreatment  standards 
derived  locally  (i.e.,  local  limits)  that  are 
more  restrictive  than  the  federal 
standards.  This  proposed  regulation 
does  not  set  federal  categorical 
pretreatment  standards  (PSES  and 
PSNS)  applicable  to  concentrated 
aquatic  animal  production  facilities 
regulated  by  40  CFR  part  451. 

The  federal  categorical  pretreatment 
standards  for  existing  sources  must  be 
achieved  not  later  than  three  years 
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following  the  date  of  publication  of  the 
final  standards.  If  EPA  were  to 
promulgate  PSNS  in  the  final  rule, 
CAAP  new  sources  would  be  required  to 
comply  with  the  new  source 
performance  standards  of  the  CAAP  nde 
(once  it  is  finalized)  at  the  time  they 
commence  discharging  CAAP  process 
wastewater.  Because  the  final  rule  is  not 
expected  vtrithin  120  days  of  the 
proposed  rule,  the  Agency  considers  an 
indirect  discharger  a  new  source  if  its 
construction  commences  following 
promulgation  of  the  final  rule  (40  CFR 
122.2;  40  CFR  403.3).  EPA  expects  to 
take  final  action  on  this  proposal  in  June 
2004. 

In  addition,  Section  403.7  of  the  Clean 
Water  Act  provides  the  criteria  and 
procediues  to  be  used  by  a  Control 
Authority  to  grant  a  categorical 
industrial  user  (CIU)  variance  from  a 
pollutant  limit  specified  in  a  categorical 
pretreatment  standard  to  reflect  removal 
by  the  POTW  treatment  plant  of  the 
pollutant.  Procedures  for  granting 
removal  credits  are  specified  in  40  CFR 
403.11. 

B.  Upset  and  Bypass  Provisions 

A  "bypass"  is  an  intentional  diversion 
of  the  streams  fit)m  any  portion  of  a 
treatment  facility.  An  "upset"  is  an 
exceptional  incident  in  which  there  is 
unintentional  and  temporary 
noncompliance  vrilh  technology-based 
permit  effluent  limitations  because  of 
factors  beyond  the  reasonable  control  of 
the  permittee.  EPA's  regulations 
concerning  bypasses  and  upsets  for 
direct  dischargers  are  set  forth  at  40  CFR 
122.41(m)  and  (n)  and  for  indirect 
dischargers  at  40  CFR  403.16  and 
403.17. 

C.  Variances  and  Modifications 

The  CWA  requires  application  of 
effluent  limitations  established  pursuant 
to  Section  301  or  pretreatment  standards 
of  Section  307  to  all  direct  and  indirect 
dischargers.  However,  the  statute 
provides  for  the  modification  of  these 
national  requirements  in  a  limited 
number  of  circumstances.  Moreover,  the 
Agency  has  established  administrative 
mechanisms  to  provide  an  opportunity 
for  relief  frt)m  the  application  of  the 
national  effluent  limitations  gmdelines 
and  pretreatment  standards  for 
categories  of  existing  sources  for  toxic, 
conventional,  and  nonconventional 
pollutants. 

1.  Fimdamentally  Different  Factors 
Variances 

EPA,  with  the  concurrence  of  the 
State,  may  develop  effluent  limitations 
or  standards  different  irom  the 
otherwise  applicable  requirements  if  an 


individual  discharging  facility  is 
fundamentally  different  with  respect  to 
factors  considered  in  establishing  the 
limitation  of  standards  applicable  to  the 
individual  facility.  Such  a  modification 
is  known  as  a  "fundamentally  different 
factors"  (PDF)  variance.  Early  on,  EPA, 
by  regulation  provided  for  the  FDF 
modifications  from  the  BCT  effluent 
limitations,  BAT  limitations  for  toxic 
and  nonconventional  pollutants  and 
BPT  limitations  for  conventional 
pollutants  for  direct  dischargers.  For 
indirect  dischargers,  EPA  provided  for 
FDF  modifications  from  pretreatment 
standards.  FDF  variances  for  toxic 
pollutants  were  challenged  judicially 
and  ultimately  sustained  by  the 
Supreme  Court.  [Chemical 
Manufacturers  Assn  v.  NRDC,  479  U.S. 
116  (1985)). 

Subsequentiy,  in  the  Water  Quality 
Act  of  1987,  Congress  added  new 
section  301(n)  of  the  Act  explicitly  to 
authorize  modifications  of  the  otherwise 
applicable  BAT  effluent  limitations  or 
categorical  pretreatment  standards  for 
existing  sources  if  a  facility  is 
fundamentally  different  with  respect  to 
the  factors  specified  in  section  304 
(other  than  costs)  from  those  considered 
by  EPA  in  establishing  the  effluent 
limitations  or  pretreatment  standard. 
Section  301  (n)  also  defined  the 
conditions  under  which  EPA  may 
estabUsh  alternative  requirements. 
Under  section  301  (n),  an  application  for 
approval  of  a  FDF  variance  must  be 
based  solely  on  (1)  information 
submitted  during  rulemaking  raising  the 
factors  that  are  fundamentally  different 
or  (2)  information  the  applicant  did  not 
have  an  opportimity  to  submit.  The 
alternate  limitation  or  standard  must  be 
no  less  stringent  than  justified  by  the 
difference  and  must  not  result  in 
markedly  more  adverse  non-water 
quality  environmental  impacts  than  the 
national  limitation  or  standard. 

EPA  regulations  at  40  CFR  part  125, 
subpart  D,  authorizing  the  Regional 
Administrators  to  establish  alternative 
limitations  and  standards,  further  detail 
the  substantive  criteria  used  to  evaluate 
FDF  variance  requests  for  direct 
dischargers.  Thus,  40  CFR  125.31(d) 
identifies  six  factors  (e.g.,  volume  of 
process  wastewater,  age  and  size  of  a 
discharger's  facility)  that  may  be 
considered  in  determining  if  a  facility  is 
fundamentally  different.  The  Agency 
must  determine  whether,  on  the  basis  ot 
one  or  more  of  these  factors,  the  facility 
in  question  is  fundamentally  different 
from  the  facilities  and  factors 
considered  by  EPA  in  developing  the 
nationally  applicable  effluent 
gmdelines.  The  regulation  also  lists  four 
other  Victors  (e.g.,  infeasibility  of 


installation  within  the  time  allowed  or 
a  discharger's  ability  to  pay)  that  may 
not  provide  a  basis  for  an  FDF  variance. 
In  addition,  under  40  CFR  125.31(b)  (3). 
a  request  for  limitations  less  stringent 
than  the  national  limitation  may  be 
approved  only  if  compliance  with  the 
national  limitations  would  result  in 
either  (a)  a  removal  cost  wholly  out  of 
proportion  to  the  removal  cost 
considered  during  development  of  the 
national  limitations,  or  (b)  a  non-water 
quality  environmental  impact 
(including  energy  requirements) 
fundamentally  more  adverse  than  the 
impact  considered  during  development 
of  the  national  limits.  EPA  regulations 
provide  for  an  FDF  variance  for  indirect 
dischargers  at  40  CFR  403.13.  The 
conditions  for  approval  of  a  request  to 
modify  applicable  pretreatment 
standards  and  factors  considered  are  the 
same  as  those  for  direct  dischargers. 
The  legislative  hLstory  of  Section 
301  (n)  underscores  the  necessity  for  the 
FDF  variance  applicant  to  establish 
eligibility  for  the  variance.  EPA's 
regulations  at  40  CFR  125.32(b)(1)  are 
explicit  in  imposing  this  burden  upon 
the  applic^t.  The  applicant  must  show 
that  the  factors  relating  to  the  discharge 
controlled  by  the  applicant's  permit 
which  are  claimed  to  be  fundamentally 
different  are,  in  fact,  fundamentally 
different  from  those  factors  considered 
by  EPA  in  establishing  the  applicable 
guidelines.  The  criteria  for  applying  for 
and  evaluating  applications  for 
variances  from  categorical  pretreatment 
standards  are  included  in  the 
pretreatment  regulations  at  40  CFR 
403.13(h)(9).  In  practice,  very  few  FDF 
variances  have  been  granted  for  past 
ELGs.  An  FDF  variance  is  not  available 
to  a  new  source  subject  to  NSPS  or 
PSNS. 

2.  Economic  Variances 

Section  301(c)  of  the  CWA  authorizes 
a  variance  from  the  otherwise  applicable 
BAT  effluent  guidelines  for 
nonconventional  pollutants  due  to 
economic  factors.  The  request  for  a 
variance  from  effluent  limitations 
developed  from  BAT  guidelines  must 
normally  be  filed  by  the  discharger 
during  the  public  notice  period  for  the 
draft  permit.  Other  filing  time  periods 
may  apply,  as  specified  in  40  CFR 
122.21(1)(2).  Specific  guidance  for  this 
type  of  variance  is  available  from  EPA's 
Office  of  Wastewater  Management.  For 
the  proposed  rule,  this  variance  is  not 
applicable  since  BAT  equals  BPT. 

3.  Water  Quality  Variances 

Section  301(g)  of  the  CWA  authorizes 
a  variance  from  BAT  effluent  guidelines 
for  certain  nonconventional  pollutants 
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due  to  localized  environmental  factors. 
These  pollutants  include  ammonia, 
chlorine,  color,  iron,  and  total  phenols. 
For  the  proposed  rule,  this  variance  is 
not  applicable  since  BAT  equals  BPT 
and  none  of  the  above  authorized 
pollutants  are  being  proposed  for 
regulation  for  this  industry. 

D.  Best  Management  Practices 

Sections  304(e),  308(a),  402(a),  and 
501(a)  of  the  CWA  authorize  the 
Administrator  to  prescribe  BMPs  as  part 
of  effluent  limitations  guideUnes  and 
standards  or  as  part  of  a  permit.  EPA's 
BMP  regulations  are  found  at  40  CFR 
122.44(k).  Section  304(e)  of  the  CWA 
authorizes  EPA  to  include  BMPs  in 
effluent  limitations  guidelines  for 
certain  toxic  or  hazardous  pollutants  for 
the  purpose  of  controlling  "plant  site 
runoff,  spillage  or  leaks,  sludge  or  waste 
disposal,  and  drainage  hom  raw 
material  storage."  Section  402(a)(1)  and 
NPDES  regulations  [40  CFR  122.44(k)] 
also  provide  for  best  management 
practices  to  control  or  abate  the 
discharge  of  pollutants  when  numeric 
limitations  and  standards  are  infeasible. 
In  addition.  Section  402(a)(2).  read  in 
concert  with  Section  501(a),  authorizes 
EPA  to  prescribe  as  wide  a  range  of 
permit  conditions  as  the  Administrator 
deems  appropriate  in  order  to  ensure 
compliance  with  applicable  effluent 
limitations  and  standards  and  such 
other  requirements  as  the  Administrator 
deems  appropriate. 

The  solids  control  best  management 
plan  includes  components  that  are 
designed  to  minimize  the  discharge  of 
solids  from  the  facility.  The  goal  of  this 
plan  is  to  control  conventional  and 
nutrient  pollutants  in  the  discharge.  The 
GAAP  facility  is  expected  to  provide 
written  documentation  of  a  best 
management  plan  and  keep  necessary 
records  to  establish  and  implement  the 
plan.  This  type  of  regulatory  structure 
will  enable  the  individual  facility 
operator  to  develop  a  plan  tailored  to 
the  unique  conditions  at  the  GAAP 
facility,  which  reduces  the  discharge  of 
pollutants  consistent  with  the  goals  of 
the  Clean  Water  Act.  See  CAAP 
Development  Dociunent  for  this 
proposed  rule  for  a  detailed  discussion 
of  pollution  prevention  and  best 
management  practices  used  in  the 
CAAP  industry. 

E.  Potential  Tools  To  Assist  With  the 
Remediation  of  Aquaculture  Effluents 

A  potential  option  to  assist  leind 
owners  with  aquacultiu-e  effluent 
quality  is  the  Environmental  Quality 
Incentives  Program  (EQIP).  This  is  a 
voluntary  USD  A  conservation  program. 
EQIP  was  reauthorized  in  the  Farm 


Security  and  Rural  Investment  Act  of 
2002  (Farm  Bill  2002).  The  Natural 
Resources  Conservation  Service  (NRCS) 
administers  EQIP  funds. 

EQIP  applications  are  accepted 
throughout  the  year.  NRCS  evaluates 
each  application  using  a  state  and 
locally  developed  evaluation  process. 
Incentive  payments  may  be  made  to 
encourage  a  producer  to  adopt  land 
management,  manure  management, 
integrated  pest  managemejit,  irrigation 
water  management  and  wildlife  habitat 
management  practices  or  to  develop  a 
Comprehensive  Nutrient  Management 
Plan  (CNMP).  These  practices  would 
provide  beneficial  effects  on  reducing 
sediment  and  nutrient  loads  to  those 
aquacultiire  operations  dependent  on 
siirface  water  flows.  In  addition, 
opportimities  exist  to  provide  EQIP 
funds  to  foster  the  adoption  of 
innovative  cost  effective  approaches  to 
address  a  broad  base  of  conservation 
needs,  including  aquaculture  effluent 
remediation. 

Xm.  Administrative  Requirements 

A.  Executive  Order  12866:  "Regulatory 
Planning  and  Review" 

Under  Executive  Order  12866  [58  FR 
51735,  October  4,  1993],  the  Agency 
must  determine  whether  the  regulatory 
action  is  "significant"  and  therefore 
subject  to  0MB  review  and  the 
requirements  of  the  Executive  Order. 
The  Order  defines  "significant 
regulatory  action"  as  one  that  is  likely 
to  result  in  a  rule  that  may: 

(1)  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more  or 
adversely  affect  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety,  or 
State,  local,  or  tribal  governments  or 
communities; 

(2)  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

(3)  Materially  alter  the  budgetary 
impact  of  entitlements,  grants,  user  fees, 
or  loan  programs  or  the  rights  and 
obligations  of  recipients  thereof;  or 

(4)  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order." 

It  has  been  determined  that  this 
proposed  rule  is  a  "significant 
regulatory  action"  under  the  terms  of 
Executive  Order  12866.  As  such,  this 
action  was  submitted  to  OMB  for 
review.  Changes  made  in  response  to 
OMB  suggestions  or  recommendations 
are  dociunented  in  the  public  record. 


B.  Regulatory  Flexibility  Act  (RFA)  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
imder  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  agency 
certifies  that  the  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
governmental  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  rule  on  small  entities,  small 
entity  is  defined  as:  (1)  A  small  business 
that  has  no  more  than  $0.75  million  in 
annual  revenues;  (2)  a  small 
governmental  jiuisdiction  that  is  a 
government  of  a  city,  county,  town, 
school  district  or  special  district  with  a 
population  of  less  than  50,000;  and  (3) 
a  small  organization  that  is  any  not-for- 
profit  enterprise  which  is  independentiy 
owned  and  operated  and  is  not 
dominant  in  its  field. 

After  considering  the  economic 
impact  of  today's  proposed  rule  on 
small  entities,  including  consideration 
of  alternative  regulatory  approaches 
being  proposed,  I  certify  that  this  action 
will  not  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  We  have  determined  that 
17small  commercial  facilities  (which 
represents  5  percent  of  the  total  small 
CAAPs  or  47%  of  small  CAAPs  within 
the  scope  of  the  rule),  would  incm" 
compliance  costs  greater  than  1  percent 
of  aquacultiu^  revenue  and  10  small 
commerical  facilities  (which  represents 
less  than  3  percent  of  the  total  small 
CAAPs  or  28%  of  small  CAAPs  within 
the  scope  of  the  rule)  would  incur 
compliance  costs  greater  than  3  percent 
of  aquaculture  revenue.  Of  the  10  small 
regulated  CAAPs  incurring  costs  in 
excess  of  3  percent  of  revenues,  the 
highest  impact  is  at  7  percent  of 
revenues.  EPA  estimates  that  small 
businesses  own  36  facilities  out  of  the 
56  commercial  facilities  identified  from 
the  screener  survey  data  as  being  within 
the  proposed  scope  EPA  based  this 
estimate  on  information  from  the 
screener  smvey  and  the  1998  Census  of 
Aquaculture  as  described  in  Section  IV. 
EPA  assumed  that  there  were  no  multi- 
facility  small  businesses  and  that 
aquatic  animal  production  was  the  only 
source  of  revenues  for  a  facility.  For  this 
proposal,  EPA  is  using  the  ratio  of  pre- 
tax annualized  compliance  costs  to 
revenues  (hereafter  referred  to  as  a 
revenue  test)  as  its  preliminary 
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determination  of  economic  achievability 
in  advance  of  detailed  survey  data  (see 
Section  IX  for  discussion).  (More  detail 
on  these  estimates  is  provided  in  the 
EA). 

We  have  also  determined  that  three  of 
the  six  non-profit  associations  for  which 
EPA  had  reported  revenue  data  would 
incur  compliance  costs  greater  than  1 
percent  of  revenue  and  one  association 
would  incur  compliance  costs  greater 
than  3  percent  of  revenue.  Non-profit 
organizations  produce  salmon  for  the 
State  of  Alaska  and  are  considered  to  be 
small  non-profit  oiganizations  for  the 
purpose  of  this  rulemaking.  These  non- 
profit facilities  have  assumed  what  is 
usually  a  State  function,  which  is  to 
raise  fish  (in  this  case  salmon)  in 
hatcheries  to  be  released  into  the  wild 
to  supplement  wild  popvdations  and 
sustain  the  Alaska  commercial  and 
recreational  fishing  industries.  EPA 
identified  12  small  Alaskan  nonprofit 
facilities,  owned  by  8  nonprofit 
associations,  within  the  proposed  scope. 
These  facilities  raise  salmon  in  flow- 
through  hatcheries  and  as  discussed 
above  we  propose  to  establish 
requirements  for  flow-through  facilities 
with  annual  production  greater  than 
100,000. 

Despite  the  determination  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  EPA  prepared 
a  small  business  flexibility  analysis  that 
examines  the  impact  of  the  proposed 
rule  on  small  entities  along  with 
regulatory  alternatives  that  could  reduce 
that  impact.  This  small  business 
flexibility  analysis  would  meet  the 
requirements  for  an  initial  regulatory 
flexibility  analysis  (IRFA)  and  is 
available  for  review  in  the  docket  and  is 
summarized  below. 

The  Agency  is  considering  this  action 
because  the  operation  of  CAAP  facilities 
may  introduce  a  variety  of  pollutants 
into  receiving  waters.  Under  some 
conditions,  these  pollutants  can  be 
harmful  to  the  environment.  According 
to  the  1998  USDA  Census  of 
Aquaculture  (USDA,  2000),  there  are 
approximately  4,200  commercial 
aquatic  animal  production  (AAP) 
faciUties  in  the  United  States  that 
qualify  as  small  businesses.  Aquaculture 
has  been  among  the  fastest-growing 
sectors  of  agriculture  until  a  recent 
slowdown  that  began  several  years  ago 
caused  by  declining  or  level  growth 
among  producers  of  several  major 
species.  EPA  analysis  indicates  that 
many  CAAP  facilities  have  treatment 
technologies  in  place  that  greatiy  reduce 
pollutant  loads.  However,  in  the . 
absence  of  treatment,  pollutant  loads 
from  individual  CAAP  facilities  such  as 


those  covered  by  today's  proposed  rule, 
can  contribute  up  to  several  thousand 
poimds  of  nitrogen  and  phosphorus  per 
year,  and  tens  to  hundreds  of  thousands 
of  pounds  of  TSS  per  year  (see  CAAP 
Economic  Analysis).  These  pollutants, 
can  contribute  to  eutrophication  and 
other  aquatic  ecosystem  responses  to 
excess  nutrient  loads  and  BOD  effects. 
In  recent  years,  Illinois,  Louisiana, 
North  Carolina,  New  Hampshire,  New 
Mexico,  Ohio  and  Virginia  have  cited 
the  AAP  industry  as  a  potential  or 
contributing  source  of  impairment  to 
water  bodies  (EPA,  2000).  Several  state 
authorities  have  set  water  quality  based 
permit  requirements  for  CAAP  facilities 
in  addition  to  technology  based  limits 
based  on  BPJ  (IP A,  2002b). 

Another  area  of  potential  concern 
relates  to  non-native  species 
introductions  from  CAAP  facilities, 
which  may  pose  risks  to  native  fishery 
resources  and  wild  native  aquatic 
species  from  the  establishment  of 
escaped  individuals  (Hallerman  and 
Kapuscinski,  1992;  CarUon,  2001;  Volpe 
et  al.,  2000).  CAAP  facilities  also 
employ  a  range  of  drugs  and  chemicals 
used  both  therapeutically  that  may  be 
released  into  receiving  waters.  For  some 
investigational  drugs,  as  well  as  for 
certain  applications  of  approved  drugs, 
there  is  a  concern  that  further 
information  is  needed  to  fully  evaluate 
risks  to  ecosystems  and  human  health 
associated  with  their  use  in  some 
situations  (EPA,  2002).  Finally,  CAAP 
facilities  also  may  inadvertently 
introduce  pathogens  into  receiving 
waters,  with  potential  impacts  on  native 
biota.  Today's  proposed  rule  attempts  to 
address  a  niunber  of  these 
environmental  concerns.  These 
regulations  are  proposed  imder  the 
authority  of  sections  301,  304,  306,  308, 
402,  and  501  of  the  Clean  Water  Act,  33 
U.S.C.1311, 1314, 1316, 1318,  1342,  and 
1361. 

The  small  entities  that  would  be 
directly  regulated  by  this  proposed  rule 
are  small  commercial  CAAP  facilities 
and  non-profit  organizations  that 
produce  salmon  for  the  State  of  Alaska. 
EPA  estimates  that  small  businesses 
own  36  facilities  out  ofthe  56 
commercial  facilities  identified  trom  the 
screener  survey  data  as  within  the 
proposed  scope.  We  have  determined 
that  17  small  commercial  facilities 
(which  represents  5  percent  of  the  total 
small  CAAPFs)  would  inciu-  compliance 
costs  greater  than  1  percent  of 
aquacultiue  revenue  and  10  small 
conunercial  fecilities  (which  represents 
less  than  3  percent  of  the  total  small 
CAAPFs)  would  incur  compliance  costs 
greater  than  3  percent  of  aquaculture 
revenue.  EPA  identified  12  small 


Alaskan  nonprofit  facilities,  owned  by  8 
nonprofit  associations,  within  the 
proposed  scope.  We  have  determined 
that  three  of  the  six  associations  for 
which  EPA  had  reported  revenue  data 
would  incur  compliance  costs  greater 
than  1  percent  of  revenue  and  one 
association  would  incur  compliance 
costs  greater  than  3  percent  of  revenue. 

The  proposed  regulation  includes 
reporting  and  recordkeeping 
requirements  as  discussed  in  this 
section  under  Paperwork  Reduction  Act. 

EPA  identified  Federal  rules  that  have 
an  impact  on  the  CAAP  industry  and 
believe  that  there  are  no  such  rules  that 
would  duplicate,  overlap  or  conflict 
with  the  proposed  rule.  EPA  has 
identified  two  sets  of  Federal  rules, 
however,  the  implementation  of  which 
would  be  supplemented  by  the 
proposed  requirements  in  today's 
notice — specifically,  the  reporting 
requirements  proposed  for  certain  drugs 
and  chemicals.  Today's  rule  would 
require  reporting  of  investigational  new 
animal  drugs  and  any  drug  that  is  not 
used  according  to  label  requirements. 
Regulations  administered  by  the  Food 
and  Drug  Administration  published  at 
21  CFR  part  511  impose  restrictions  on 
such  usage,  but  typically  do  not  require 
reporting  of  the  usage  after  discharge  to 
waters  of  the  United  States.  Similarly, 
today's  rule  would  require  reporting  of 
the  usage  (and  discharge)  of  chemicals 
when  such  usage  does  not  comply  with 
label  requirements.  Some  such 
chemicals  would  be  pesticides  subject 
to  regulatory  requirements  under  the 
Federal  Insecticide,  Fungicide,  and 
Rodenticide  Act  (FIFRA),  which  is 
administered  by  EPA.  EPA  has  not 
pubUshed  FIFRA  requirements  to 
require  the  reporting  proposed  today  for 
CAAP  facilities. 

EPA  invites  comment  on  whether 
there  are  other  Federal  rules  that  may 
duplicate,  overlap  or  conflict  with  the 
proposed  rule. 

EPA  has  tried  to  reduce  the  impact  of 
this  rule  on  small  entities.  EPA  is 
proposing  production  thresholds  that 
would  minimize  disproportionate 
economic  impacts  on  small  entities. 
EPA  is  not  proposing  any  new 
requirements  for  95  percent  of  the  small 
entities  producing  aquatic  animals 
(including  faciUties  that  are  not  defined 
as  CAAP  facilities)  or  86  percent  of  the 
small  CAAPFs  identified  in  the  screener 
data.  Most  of  these  are  owned  by  small 
businesses  and  would  likely  experience 
serious  economic  impacts  if 
requirements  were  imposed.  EPA 
considered  regulating  all  facilities  that 
met  the  definition  of  a  CAAP  facility  but 
concluded  that  the  potential  for  impacts 
was  great  enough  that  CAAP  facilities 
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which  produce  cold-water  species  with 
an  annual  production  less  than  100,000 
pounds  should  not  be  subject  to  the 
proposed  effluent  guidelines.  EPA 
determined  that  even  proposing  the 
least  stringent  option  (Option  1) 
standards  for  these  direct  dischargers 
would  have  had  a  significant  impact  on 
a  substantial  number  of  small  entities, 
see  Section  Vni  and  IX. 

Additionally,  we  conducted  outreach 
to  small  entities  and  convened  a  Small 
Business  Advocacy  Review  Panel  to 
obtain  the  advice  and  recommendations 
of  representatives  of  the  small  entities 
that  potentially  would  be  subject  to  the 
rule's  requirements.  The  Agency 
convened  the  Small  Business  Advocacy 
Review  Panel  on  January  22,  2002. 
Members  of  the  Panel  represented  the 
Office  of  Management  and  Budget,  the 
Small  Business  Administration  and 
EPA.  The  Panel  met  with  small  entity 
representatives  (SERs)  to  discuss  the 
potential  effluent  guidelines  and,  in 
addition  to  the  oral  comments  from 
SERs,  the  Panel  solicited  written  input. 
In  the  months  preceding  the  Panel 
process,  EPA  conducted  outreach  with 
small  entities  that  would  potentially  be 
affected  by  this  regulation.  On  January 
25,  2002,  the  SBAR  Panel  sent  some 
initial  information  for  the  SERs  to 
review  and  provide  comment.  On 
February  6,  2002  the  SBAR  Panel 
distributed  additional  information  to  the 
SERs  for  their  review.  On  February  12 
and  13,  the  Panel  met  with  SERs  to  hear 
their  comments  on  the  information 
distributed  in  these  mailings.  The  Panel 
also  received  written  comments  from 
the  SERs  in  response  to  the  discussions 
at  this  meeting  and  the  outreach 
materials.  The  Panel  asked  SERs  to 
evaluate  how  they  would  be  affected 
and  to  provide  advice  and 
recommendations  regarding  early  ideas 
to  provide  flexibility.  See  Section  8  of 
the  Panel  Report  for  a  complete 
discussion  of  SER  comments. 

The  Panel  evaluated  the  assembled 
materials  and  small-entity  comments  on 
issues  related  to  the  elements  of  the 
IRFA.  A  copy  of  the  Panel  report  is 
included  in  the  docket  for  this  proposed 
rule  [DCN  31019).  The  Panel's  most 
significant  findings  and  discussion  with 
respect  to  each  of  these  issues  are 
summarized  below.  For  a  full  discussion 
of  the  Panel  findings  and 
recommendations,  see  Section  9  of  the 
Panel  report. 

Scope:  Based  on  the  data  provided  by 
EPA,  the  Panel  was  concerned  that 
small  facilities  could  not  afford 
technology-based  discharge  limitations. 
For  those  facilities  that  do  not  meet  the 
NPDES  permit  apphcability  thresholds, 
the  Panel  strongly  recommended  tbat 


EPA  not  lower  these  thresholds  or 
otherwise  change  the  definition  of  a 
point  source  for  this  industry.  For  those 
that  do  meet  the  threshold  but  are  still 
considered  small  entities,  the  Panel 
recommended  that  EPA  exclude  them 
from  the  scope  of  the  proposed 
guidelines. 

EPA  Response:  EPA  is  not  proposing  . 
effluent  guidelines  for  facilities  that  do 
not  meet  the  definition  of  a  GAAP 
facility  under  the  NPDES  permit 
program  or  modifying  the  definition  of 
a  point  source.  Furthermore,  EPA  is  not 
proposing  effluent  guidelines 
requirements  for  any  small  GAAP 
facilities  which  produce  cold  water 
species  between  less  than  100,000 
pounds  aimually  or  any  GAAP  facilities 
which  use  pond  systems.  As  described 
above  EPA  certifies  that  this  proposal 
will  not  impose  a  significant  impact  on 
a  substantial  niunber  of  small  entities. 
EPA  is  regulating  small  business  above 
the  threshold  because  further  analysis 
reveals  best  available  technologies  that 
are  affordable. 

Pond  Systems:  The  Panel  agreed  that 
pond  systems  producing  any  species  as 
foodfish,  stockers,  sportfish,  or  baitfish 
did  not  pose  any  significant  risk  to 
water  quality  or  have  technologies 
available  that  were  economically 
achievable  to  control  their  minimal 
discharges,  and  thus  recommended 
excluding  them  from  the  scope  of  the 
proposed  guidelines.  For  large  pond 
systems,  except  for  perhaps  those  which 
rapidly  drain  for  harvest,  the  Panel 
recommended  that  EPA  not  adopt  any  ' 
requirements  related  to  sediment 
discharge,  erosion,  nutrients,  or  feed 
management,  as  the  measures 
considered  are  either  impractical,  not 
economically  achievable,  or  would 
result  in  minimal  pollutant  reductions. 
EPA  is  still  exploring  requirements  for 
drugs,  chemicals,  aquatic  pathogens  and 
exotic  species,  but  based  on  information 
developed  to  date,  the  Panel  believed  it 
unlikely  that  the  measures  that  have 
been  identified  so  far  would  be  effective 
in  addressing  these  concerns.  The  Panel 
thus  recommended  that  EPA  continue 
its  research,  but  that  it  carefully 
evaluate  any  potential  measures  to 
ensure  that  they  are  both  effective  and 
economically  achievable  before 
including  them  in  proposed  guidelines. 
Unless  EPA  identified  such  measures, 
the  Panel  recommended  that  EPA 
exclude  all  ponds  frt)m  coverage  under 
the  proposed  guidelines. 

EPA  Response:  EPA  followed  this 
Panel  recommendation. 

Flow-through  and  Recirculating 
Systems:  Because  of  their  diversity  and/ 
or  the  preliminary  cost  information,  the 
Panel  recommended  that  EPA  carefully 


consider  economic  achievability.and 
technical  feasibility  before  proposing 
any  regulation  for  these  types  of 
systems.  If  no  feasible  and  economicaUy 
achievable  technologies  are  identified, 
EPA  should  exclude  them  frtim  the 
scope  of  the  proposed  guidelines.  In 
particular,  the  Panel  was  concerned 
about  Alaska  Salmon  facilities  and 
recommended  that  EPA  carefully 
consider  not  proposing  requirements  for 
them. 

EPA  Response:  EPA's  analysis  of 
flow-through  systems  including  the 
salmon  non-profit  facilities  in  Alaska 
support  the  decision  to  propose 
technology  based  requirements  for  the 
mediimi  and  large  flow-through 
systems.  EPA  is  proposing  to  exclude 
from  this  regulation  salmon  net  pen 
production  in  the  State  of  Alaska  for  the 
reasons  stated  previously  in  Section 
V.B.  EPA's  analysis  indicates  that  the 
medium  sized  facilities  caimot  afford  to 
achieve  the  same  effluent  limitations  as 
larger  flow-through  facilities  and 
therefore,  EPA  proposes  to  establish 
tiered  requirements  for  the  flow-through 
subcategory  based  on  production 
thresholds.  EPA  believes  that  the 
proposed  requirements  for  recirculating 
systems  are  also  technically  feasible  and 
economically  achievable. 

Net  Pen  Systems:  SERs  identified 
practical  limitations  and  raised 
concerns  about  the  cost  effectiveness  of 
the  measiires  under  consideration,  and 
so  the  Panel  recommended  that  EPA 
consider  these  concerns  before 
including  them  in  proposed  national 
effluent  guidelines. 

EPA  Response:  EPA  considers  the 
proposed  net  pen  system  requirements 
(BMPs,  reporting,  and  active  feed 
monitoring)  to  be  cost  effective  and 
economically  achievable. 

Other  Systems:  The  Panel 
recommended  that  EPA  exclude 
aquaria,  baitfish,  and  molluscan 
shellfish  production  from  the  scope  of 
proposed  guidelines,  imless  new 
information  prompted  EPA  to 
reconsider.  For  ornamentals,  the  Panel 
recommended  against  inclusion  unless 
drug  or  chemical  use  or  the  release  of 
non-native  species  is  foimd  to  pose  a 
significant  enviroimiental  risk  and  EPA 
identifies  effective  economically 
achievable  technologies  to  address 
them.  As  for  alligator  systems,  the  Panel 
was  concerned  about  the  survival  of  the 
species  and  thus  recommended  that 
EPA  analyze  the  impacts  on  wild 
species  and  consider  such  effects  in  its 
selection  of  options. 

EPA  Response:  EPA  is  not  proposing 
to  establish  effluent  guidelines 
requirements  for  any  pond  systems, 
which  are  the  most  common  systems 
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used  to  produce  baitfish  and 
ornamentals.  EPA  does  not  believe 
alligator  producers  are  GAAP  faciUties 
and  therefore  woidd  not  be  subject  to 
these  proposed  requirements.  EPA  is 
also  proposing  to  exclude  aquaria  from 
this  regulation  as  described  in  Section 
V.B. 

Health  Management  and  Feed 
Management:  'The  Panel  was  persuaded 
by  the  SER  comments  and 
recommended  that  the  proposed 
guidelines  not  include  any  requirements 
related  to  animal  health  maintenance  or 
feed  management.  The  only  exception 
was  for  net  pens,  for  which  EPA  is 
proposing  feed  management 
requirements  as  described  previously. 
The  Panel  also  agreed  that  EPA  should 
consider  providing  guidance  on 
appropriate  health  and  feed 
management  practices. 

EPA  Response:  EPA  is  not  proposing 
to  impose  any  requirement  related  to 
health  management  for  any  facilities. 
EPA  does  not  propose  feed  management 
for  flow-through  and  recircidating 
systems,  except  to  identify  and 
implement  practices  that  minimize  the 
addition  of  excess  feed  should  facilities 
choose  to  comply  with  the  alternative 
compliance  provision  (40  GFR  451.4). 
Also  for  flow-through  facilities  that  have 
bulk  flow  discharged  separately  from 
the  off-line  settling,  the  bulk  flow  is 
subject  to  BMPs  to  minimize  solids 
including  excess  feed.  Active  feed 
monitoring  would  be  required  for  net 
pen  systems. 

Settling  Basins:  The  Panel 
recommended,  based  on  SER  comments, 
that  limitations  based  on  the  use  of 
settling  basins  not  be  included  in  the 
proposed  guideUnes  at  pond-based 
systems  that  utilize  slow,  controlled 
(frainage  techniques.  For  other  systems, 
the  Panel  recommended  that  any 
requirements  related  to  solids  removal 
be  flexible  enough  to  accommodate 
facilities  where  settling  basins  are  not  a 
viable  option.  Similarly,  the  Panel  was 
persuaded  that  numeric  sediment  limits 
were  not  appropriate  for  pond  systems. 
For  other  systems,  the  Panel 
recommended  that  EPA  provide 
alternative  requirements,  such  as  BMPs, 
in  lieu  of  numeric  limitations.  Finally, 
the  Panel  recommended  that  any 
monitoring  requirements  included  in 
the  effluent  gmdelines  be  kept  to  a 
minimum  and  limited  only  to  where 
useful  to  the  operator. 

EPA  Response:  EPA  is  not  proposing 
to  establish  any  requirements  for  pond 
systems.  EPA  is  proposing  to  establish 
limits  for  TSS  based  on  sediment 
control  such  as  settling  basins  for 
mediimi  and  large  flow-through  and 
recirculating  systems,  however. 


facilities  are  not  constrained  to 
construct  and  use  settling  basins  in 
order  to  comply  with  the  requirements. 
The  Agency  also  proposes  to  provide  an 
alternative  compliance  provision  which 
would  allow  producers  to  comply  with 
this  regulation  through  the  development 
and  implementation  of  a  BMP  plan 
instead  of  numerical  limitations. 

Groundwater  Protection,  Disinfection 
and  Manure  Application:  The  Panel  was 
persuaded  by  SER  comments  on 
groundwater  protection,  disinfection, 
and  land  application  of  manure  and 
recommended  that  EPA  not  include  any 
reouirements  for  these  topics. 

kPA  Response:  EPA  followed  this 
Panel  recommendation. 

Microfiltration:  The  Panel  was  also 
concerned  about  the  economic 
achievabiUty  of  limitations  based  either 
on  microfiltration  or  chemical 
precipitation  and  thus  recommended 
that  EPA  reconsider  any  such 
requirement.  The  Panel  also 
recommended  that  any  requirements 
related  to  solids  removal  be  flexible 
enough  to  accommodate  facilities  where 
these  technologies  are  not  economically 
achievable. 

EPA  Response:  EPA  is  proposing  to 
establish  effluent  limits  for  TSS  based 
on  the  performance  of  microfiltration, 
but  only  for  large  flow-through  systems 
and  recirculating  systems.  But  these 
limitations  do  not  preclude  the  use  of 
other  technologies  or  practices  to 
comply  with  these  limitations.  EPA  has 
estimated  the  cost  of  applying 
microfiltration  and  found  limitations  to 
be  economically  achievable  for  large 
flow-through  and  recfrculating  systems. 
EPA  is  proposing  to  provide  a 
compliance  alternative  that  would  allow 
facilities  to  develop  and  implement  a 
BMP  plan  in  lieu  of  complying  with  the 
numeric  limitations. 

Quiescent  Zones:  SERs  raised 
compelling  concerns  about 
implementing  quiescent  zones  in 
existing  earthen  raceways  and  thus  the 
Panel  recommended  that  EPA  re- 
evaluate the  need  for  and  practicabiUty 
of  such  a  requirement.  The  Panel  also 
recommended  that  any  requirements 
related  to  soUds  removal  he  flexible 
enough  to  accommodate  facilities  where 
quiescent  zones  are  not  a  viable  option. 

EPA  Response:  EPA  is  not  proposing 
any  reqiurements  for  the  smallest  flow- 
through  faciUties  which  are  the  facilities 
most  likely  to  be  earthen.  The  proposed 
limitations  for  TSS  for  the  medium  and 
large  flow-through  facilities  are  based 
on  the  application  of  quiescent  zones 
and  off-line  setUing,  but  facilities  may 
use  other  technologies  to  achieve  the 
limitations  and  may  comply  through  the 
development  and  implementation  of  a 


BMP  plan  in  lieu  of  complying  with  the 
numeric  limitations. 

Pathogens:  The  Panel  questioned 
whether  national  effluent  guidelines 
would  provide  any  additional 
environmental  protection  relative  to 
existing  practice.  The  Panel  thus 
recommended  that  EPA  address 
pathogen  concerns  through  guidance 
rather  than  through  effluent  guidelines 
requirements,  unless  subsequent 
analysis  identifies  control  strategies  that 
can  be  effectively  implemented  through 
national  effluent  guidelines  that  would 
be  economically  achievable  for  affected 
facilities. 

EPA  Response:  EPA  is  not  proposing 
any  specific  requirements  for  the  control 
of  pathogens.  Gontrol  of  diseases  is 
managed  by  the  U.S.  Department  of 
Agriculture's,  Animal  Plant  Health 
Inspection  Service.  This  proposal  would 
require  large  flow-through  and  other 
facilities  to  establish  practices  as  part  of 
their  BMP  plan  that  address  removing 
mortalities  from  the  system  and 
properly  disposing  of  them.  This 
provision  should  minimize  the  potential 
for  discharging  pathogens. 

Drugs  and  Chemicals:  The  Panel 
found  that  drug  and  chemical  use  is  in 
most  cases  already  adequately  regulated, 
and  was  unable  to  identify  any 
particular  technology  or  BMP  that 
would  be  broadly  applicable  or  effective 
in  addressing  concerns  related  to 
discharge  of  drugs  or  chemicals.  Thus, 
unless  subsequent  analysis  identifies 
control  strategies  that  can  be  effectively 
implemented  through  national  effluent 
guidelines  that  would  be  economically 
achievable  for  the  affected  facilities,  the 
Panel  recommended  that  EPA  address 
concerns  regarding  the  discharge  of 
drugs  and  chemicals  through  guidance 
rather  than  through  effluent  guidelines 
requirements. 

EPA  Response:  EPA  proposes  to 
require  regulated  facilities  to  report  to 
the  permitting  authority  the  use  of  a 
drug  or  chemical  that  is  an 
investigational  new  animal  drug,  and 
any  drug  or  chemical  that  is  not  used  in 
accordance  with  the  label  requirements. 
This  would  include  investigational  new 
animal  drugs  or  drugs  that  are  being 
used  imder  the  supervision  and  at  the 
direction  of  a  licensed  veterinarian.  EPA 
believes  these  reporting  requirements 
are  necessary  to  provide  the  permitting 
authority  with  sufficient  information  to 
determine  whether  additional  action  is 
warranted,  and  to  enable  action  to  be 
taken  to  control  the  discharge  of  these 
pollutants  if  so  warranted. 

Non-Native  Species:  The  Panel  found 
that  national  effluent  guidelines  are  not 
the  best  way  to  deal  with  non-native 
species,  and  recommended  that  EPA 
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defer  to  the  States  or  to  other  Federal 
agencies  that  have  the  authority  to 
prohibit  or  control  the  importation  of 
exotic  species.  For  those  species  not 
prohibited  that  still  have  a  potential  to 
either  become  a  nuisance  or  non-native 
species  or  that  may  carry  diseases  that 
pose  a  threat  to  native  aquatic  species, 
the  Panel  recommended  that  EPA  work 
with  these  agencies  to  develop  and 
implement  appropriate  protection  and 
controls  and  provide  guidance  to  States. 

EPA  Response:  EPA  proposes  to 
require  recirciilatory,  net  pen  and  large 
flow-through  facilities  to  develop  and 
implement  practices  which  minimize 
the  potential  escape  of  non-native 
species.  EPA  will  consider  working  with 
these  agencies  to  develop  and 
implement  appropriate  protection  and 
controls. 

New  Facilities:  The  Panel  found  that 
it  unlikely  that  compliance  costs  would 
be  significemtly  lower  for  new  facilities 
than  for  existing  facilities.  Therefore, 
the  Panel  recommended  that  the  New 
Source  Performance  Standards  not  be 
any  more  stringent  than  existing  source 
requirements. 

EPA  Response:  EPA  followed  this 
panel  recommendation. 

Througlj  consultation  with  the  Small 
Business  Advocacy  Review  Panel  and 
the  JSA/AETF,  EPA  has  tried  to  reduce 
the  impact  of  this  proposed  rule  on 
small  businesses.  For  example,  as 
described  under  Section  XI,  EPA  had 
considered  technology  options  for  pond 
systems.  Based  on  comments  provided 
by  the  Small  Entity  Representatives 
(SERs),  and  members  of  the  JSA  AETF. 
EPA  has  concluded  that  pond  systems 
do  not  pose  a  significant  threat  to  the 
environment  and  is  not  proposing  to 
establish  requirements  for  these 
facilities. 

We  invite  comments  on  all  aspects  of 
the  proposal  and  its  impacts  on  small 
entities. 

C.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104—4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  Section  202  of  the  UMRA, 
EPA  generally  must  prepare  a  written 
statement,  including  a  cost-benefit 
analysis,  for  proposed  and  final  rules 
with  "Federal  mandates"  that  may 
resvdt  in  expenditures  to  State,  local, 
and  tribal  governments,  in  the  aggregate, 
or  to  the  private  sector,  of  Si 00  million 
or  more  in  any  one  year. 

Before  promulgating  an  EPA  rule  for 
which  a  written  statement  is  needed, 
section  205  of  the  UMRA  generally 


requires  EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least  costly, 
most  cost-effective  or  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  when  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least 
costly,  most  cost-effective  or  least 
burdensome  alternative,  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted. 

Before  EPA  establishes  any  regulatory 
requirements  that  may  significantly  or 
uniquely  affect  small  governments, 
including  tribal  governments,  it  must 
have  developed  under  section  203  of  the 
UMRA  a  small  government  agency  plan. 
The  plan  must  provide  for  notifying 
potentially  affected  small  governments, 
enabling  officials  of  affected  small 
governments  to  have  meaningful  and 
timely  input  in  the  development  of  EPA 
regulatory  proposals  with  significant 
Federal  intergovernmental  mandates, 
and  informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

EPA  has  determined  that  this  rule 
would  not  contain  a  Federal  mandate 
that  may  result  in  expenditures  of  $100 
million  or  more  for  State,  local,  and 
tribal  governments,  in  the  aggregate,  or 
the  private  sector  in  any  one  year.  The 
total  annual  cost  of  this  rule  is  estimated 
to  be  $1.5  million.  Thus,  today's  rule  is 
not  subject  to  the  requirements  of 
sections  202  and  205  of  the  UMRA.  The 
facilities  which  are  affected  by  today's 
proposal  are  direct  dischargers  engaged 
in  concentrated  aquatic  animal 
production.  These  facilities  would  be 
subject  to  today's  proposed 
requirements  through  the  issuance  or 
renewal  of  an  NPDES  permit  either  from 
the  Federal  EPA  or  authorized  State 
governments.  These  facilities  should 
already  have  NPDES  permits  as  the 
Clean  Water  Act  requires  a  permit  be 
held  by  any  point  source  discharger 
before  that  facility  may  discharge 
wastewater  pollutants  into  surface 
waters.  Therefore,  today's  proposal 
could  require  these  permits  to  be 
revised  to  comply  with  revised  Federal 
standards,  but  should  not  require  a  new 
permit  program  be  implemented. 

EPA  has  determined  that  this  rule 
contains  no  regulatory  requirements  that 
might  significantly  or  uniquely  affect 
small  governments.  EPA  is  not 
proposing  to  establish  pretreatment 
standards  for  this  point  source  category 
which  are  applied  to  indirect 
dischargers  and  overseen  by  Control 
Authorities.  Local  govenmients  are 


frequently  the  pretreatment  Control 
Autiiority  but  since  this  regulation 
proposes  no  pretreatment  standards, 
there  would  be  no  impact  imposed  on 
local  governments.  EPA  proposed 
requirements  are  not  expected  to  impact 
any  tribal  governments,  either  as 
producers  or  because  facilities  are 
located  on  tribal  lands.  Thus,  today's 
rule  is  not  subject  to  the  requirements 
of  section  203  of  UMRA. 

D.  Executive  Order  13045:  "Protection 
of  Children  From  Environmental  Health 
Risks  and  Safety  Risks" 

Executive  Order  13045  (62  FR  19885, 
April  23, 1997)  applies  to  any  rule  that: 
(1)  Is  determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
enviromnental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviroimiental  health  and  safety  effects 
of  the  plaimed  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  proposed  rule  is  not  subject  to 
Executive  Order  13045  because  it  is  not 
economically  significant  imder 
Executive  Order  12866,  nor  does  it 
concern  an  environmental  health  or 
safety  risk  that  may  have  a 
disproportionate  effect  on  children. 

E.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Governments 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  9,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
this  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  proposed  rule  does  not  have 
tribal  implications.  It  will  not  have 
substantial  direct  effects  on  tribal 
governments,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  govenmient  and  Indian  tribes, 
as  specified  in  Executive  Order  13175. 
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EPA  does  not  believe  any  CAAP  facility 
that  would  be  subject  to  these  proposed 
requirements  are  located  on  tribal  lands. 
Nor  is  EPA  aware  of  any  tribes  engaged 
in  the  production  of  aquatic  animals 
subject  to  these  proposed  requirements. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

In  the  spirit  of  Executive  Order  13175, 
and  consistent  with  EPA  policy  to 
promote  communications  between  EPA 
and  tribal  governments,  EPA 
specifically  solicits  additional  comment 
on  this  proposed  rule  ftova  tribal 
officials. 

F.  Paperwork  Reduction  Act 

The  information  collection 
requirements  in  today's  proposed  rule 
have  been  submitted  for  approval  to 
0MB  under  the  Paperwork  Reduction 
Act,  44  U.S.C.  3501  et  seq.  An 
Information  Collection  Request  (ICR) 
document  has  been  prepared  by  EPA 
(ICR  No.2087.01,  0MB  No.  2040-NEW) 
and  a  copy  may  be  obtained  from  Susan 
Auby  by  mail  at  Collection  Strategies 
Division;  U.S.  Environmental  Protection 
Agency  (2822T);  1200  Pennsylvania 
Ave.,  NW... Washington,  DC  20460,  by  e- 
mail  at  auby.susan®epa.gov,  or  by 
calling  (202)  566-1672.  A  copy  may  also 
be  dovsmloaded  from  the  internet  at 
http://www.epa.gov/icr.  In  today's 
proposed  regulation  flow-through  and 
recurculating  facilities  that  would  be 
subject  to  compliance  with  nimieric 
limitations,  however.  EPA  proposes  to 
provide  an  alternative  compliance 
provision  that  would  allow  facilities  to 
develop  and  implement  a  BMP  plan  to 
control  solids  provided  the  permitting 
authority  determines  the  plan  will 
achieve  the  numeric  limitations.  Also 
flow-through  facilities  that  segregate  the 
bulk  discharge  from  off-line  settling 
discharge  would  develop  and 
implement  the  solids  control  BMP  plan. 
La^er  flow-through  facilities  and  all 
recirculating  and  net  pen  facilities 
within  the  scope  of  this  proposed  rule 
would  also  develop  a  BMP  plan  to 
address  mortalities,  non-native  species, 
drugs  and  chemicals  storage.  These 
facilities  would  also  be  required  to 
report  to  the  permitting  authority 
whenever  an  investigational  new  animal 
drug  is  used  or  drug  or  chemical  is  used 
for  a  purpose  that  is  not  in  accordance 
with  its  label  requirements. 

EPA  estimates  that  each  plan  will 
require  40  hours  per  facility  to  develop 
the  plan.  The  plan  will  be  effective  for 
the  term  of  the  permit  (5  years).  An 
additional  two  hours  per  month 
(comprised  of  1  hour  of  a  manager's 
time  and  1  hour  of  a  laborer's  time)  or 
24  hours  per  year  are  assumed  to  be 
required  for  implementation.  EPS  does 


not  believe  that  the  development  and 
implementation  of  these  BMPs  will 
require  any  special  skills. 

EPA  estimates  that  half  of  the  flow- 
through  and  recirculating  facilities  (92 
facilities)  would  choose  to  comply  with 
the  compliance  alternative  provision 
and  incur  the  estimated  40  hours  for 
plab  development  plus  24  hours  per 
year  for  implementation.  An  estimated 
10  percent  of  the  flow-through  facilities 
(10  facilities)  may  have  segregated 
discharges  of  bulk  flow  and  off-line 
settling.  These  facilities  would  also  be 
required  to  develop  the  BMP  plan  for 
solids  control  and  incur  the  estimated 
40  hours  for  plan  development  and  an 
additional  24  hours  per  year  for 
implementation.  All  recircvilating.  net 
pen  and  large  flow-through  facilities 
would  be  required  to  develop  and 
implement  the  BMP  plan  addressing 
non-native  species  releases,  drug  and 
chemical  storage  and  mortality  removal. 
This  BMP  plan  is  estimated  to  requirl 
40  hours  for  development  and  24  hours 
per  year  for  implementation. 

Facilities  that  develop  a  BMP  plan 
would  be  required  to  certify  that  they 
have  developed  and  are  implementing 
the  BMP  plan.  The  burden  for  CAAP 
facilities  associated  with  this 
certification  is  included  in  the  40  hours 
required  to  develop  this  plan.  The 
estimated  burden  for  Federal  and  State 
permitting  authorities  to  review, 
approve  and  file  these  certifications  is 
estimated  to  be  20  minutes  per 
certification.  The  Compliance 
Alternative  Provision  requires  the 
permitting  authority  to  determine  that 
the  plan  will  achieve  the  numeric 
limits.  EPA  estimates  that  permitting 
authorities  will  expend  16  hours  per 
permit  to  make  this  determination. 

Burden  means  the  total  time,  effort,  or 
financial  resources  expended  by  persons 
to  generate,  maintain,  retain,  or  disclose 
or  provide  information  to  or  for  a 
Federal  agency.  This  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  appUcable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

An  Agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  currently  valid  0MB 


control  number.  The  0MB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  chapter  15. 

Comments  are  requested  on  the 
Agency's  need  for  this  information,  the 
accuracy  of  the  provided  burden 
estimates,  and  any  suggested  methods 
for  minimizing  respondent  burden, 
including  through  the  use  of  automated 
collection  techniques.  Send  comments 
on  the  ICR  to  the  Director,  Collection 
Strategies  Division;  U.S.  Environmental 
Protection  Agency  (2822);  1200 
Pennsylvania  Ave.,  NW.,  Washington. 
DC  20460;  and  to  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget.  725 
17th  St..  NW.,  Washington.  DC  20503, 
marked  "Attention:  Desk  Officer  for 
EPA."  Include  the  ICR  number  (No, 
2087.01)  in  any  correspondence.  Since 
0MB  is  required  to  make  a  decision 
concerning  the  ICR  between  30  and  60 
days  after  September  12,  2002,  a 
comment  to  0MB  is  best  assured  of 
having  its  full  effect  if  0MB  receives  it 
by  October  15,  2002.  The  final  rule  will 
respond  to  any  OMB  or  public 
comments  on  the  information  collection 
requirements  contained  in  this  proposal. 

G.  Executive  Order  13132:  "Federalism" 

Executive  Order  13132,  entitled 
"Federalism"  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accoimtable  process  to  ensure 
"meaningful  arid  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
Federalism  implications.  It  will  not 
have  substantial  direct  effects  on  the 
States,  on  the  relationship  between  the 
national  government  and  the  States,  or 
on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  estimates 
that,  when  promulgated,  these  revised 
effluent  guidelines  and  standards  will 
be  incorporated  into  NPDES  permits 
without  any  additional  costs  to 
authorized  States. 

Further,  the  revised  regulations  would 
not  alter  the  basic  State-Federal  scheme 
established  in  the  Clean  Water  Act 
under  which  EPA  authorizes  States  to 
carry  out  the  NPDES  permitting 
program.  EPA  expects  the  revised 
regulations  to  have  little  effect,  if  any. 
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on  the  relationship  between,  or  the 
distribution  of  power  and 
responsibilities  among,  the  Federal, 
State  and  local  governments.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  rule. 

In  the  spirit  of  Executive  Order  13132, 
and  consistent  with  EPA  policy  to 
promote  communication  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
governments. 

H.  Executive  Order  12898:  "Federal 
Actions  To  Address  Environmental 
Justice  in  Minority  Populations  and 
Low-Income  Populations" 

The  requirements  of  the 
Environmental  Justice  Executive  Order 
are  that  EPA  will  review  the 
environmental  effects  of  major  Federal 
actions  significantly  affecting  the 
quality  of  the  human  environment.  For 
such  actions,  EPA  reviewers  will  focus 
on  the  spatial  distribution  of  human 
health,  social  and  economic  effects  to 
ensure  that  agency  decision  makers  are 
aware  of  the  extent  to  which  those 
impacts  fall  disproportionately  on 
covered  communities."  This  is  not  a 
major  action.  Further,  EPA  does  not 
believe  this  rulemaking  will  have  a 
disproportionate  effect  on  minority  or 
low  income  communities  because  the 
technology-based  effluent  limitations 
guidelines  are  uniformly  applied 
nationally  irrespective  of  geographic 
location.  The  proposed  regulation  will 
reduce  the  negative  effects  of 
concentrated  aquatic  animal  production 
industry  waste  in  our  nation's  waters  to 
benefit  all  of  society,  including  minority 
and  low-income  communities.  The  cost 
impacts  of  the  rule  should  likewise  not 
disproportionately  affect  low-income 
conununities  given  the  relatively  low 
economic  impacts  of  the  rule. 

/.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  (NTTAA)  of  1995  (Pub  L.  104-113 
Sec.  12(d)  15  U.S.C.  272  note)  directs 
EPA  to  use  voluntary  consensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Volimtary  consensus 
standards  are  technical  standards  [e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  volimtary  consensus  standard  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB  explemations 
when  the  Agency  decides  not  to  use 


available  and  applicable  voluntary 
consensus  standards. 

Today's  proposed  rule  does  not 
establish  any  technical  standards,  thus 
NTTAA  does  not  apply  to  this  rule.  It 
should  be  noted,  however,  that  the 
proposed  rule  would  require  certain 
facilities  that  produce  aquatic  animal 
products  to  monitor  for  "TSS.  Consensus 
standards  for  TSS  were  previously 
approved  and  are  specified  in  the  tables 
at  40  CFR  136.3. 

/.  Executive  Order  13211:  "Energy 
Effects" 

This  rule  is  not  a  "significant  energy 
action"  as  defined  in  Executive  Order 
13211.  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
As  part  of  the  Agency's  consideration  of 
Non-Water  Quality  Impacts,  EPA  has 
estimated  the  energy  consumption 
associated  with  today's  proposed 
requirements.  EPA  estimates  that 
concentrated  aquatic  animal  production 
facilities  would  incrementally  increase 
energy  consimiption  for  flow-through 
and  recirculating  systems  at  232,000 
kWh  and  64,500  kWh  for  net  pen 
systems.  EPA  estimated  the  annual 
electric  energy  use  at  an  average 
individual  flow-through  system  facility 
to  be  about  30,000  to  136,000  kWh  per 
year  and  at  average  individual 
recirculating  system  facilities  to  be 
about  1 .6  million  kWh  per  year.  The  per 
facility  annual  increase  in  electricity  use 
ranges  from  4.3  to  18.9  %  in  average 
flow-though  facilities  and  about  0.4% 
for  average  recirculating  facilities.  (See 
Chapter  11  of  the  GAAP  Development 
Document  for  more  details).  Comparing 
the  estimated  annual  increase  in  electric 
use  associated  with  these  proposed 
requirements  to  national  annual  energy 
use,  EPA  estimates  the  increase  in 
electricity  resulting  from  the  proposed 
regulation  to  be  6.4  x  10  ~«  %  of 
national  energy  use.  Therefore,  we  have 
concluded  that  this  rule  is  not  likely  to 
have  any  adverse  energy  effects. 

K.  Plain  Language 

Executive  Order  12866  requires  each 
agency  to  write  all  rules  in  plain 
language.  We  invite  your  comments  on 
how  to  make  this  proposed  rule  easier 
to  understand.  For  example,  have  we 
organized  the  material  to  suit  your 
needs?  Are  the  requirements  in  the  rule 
clearly  stated?  Does  the  rule  contain 
technical  language  or  jargon  that  is  not 
clear?  Would  a  different  format 
(grouping  and  order  of  sections,  use  of 
headings,  paragraphing)  make  the  rule 


easier  to  understand?  Would  more  (but 
shorter)  sections  be  better?  Could  we 
improve  clarity  by  adding  tables,  lists, 
or  diagrams?  What  else  could  we  do  to 
make  the  rule  easier  to  understand? 

XIV.  Solicitation  of  Data  and  Comments 

A.  General  and  Specific  Comment 
Solicitation 

EPA  solicits  comments  on  various 
issues  specifically  identified  in  the 
preamble  as  well  as  any  other  issues 
that  are  not  specifically  addressed  in 
today's  notice.  Specifically,  EPA  solicits 
information,  data,  and  comment  on  the 
following  topics: 

•  Additional  information  and  data  on 
the  performance  and  associated  costs  of 
all  wastewater  treatment  practices 
currently  or  potentially  capable  of 
treating  CAAP  wastewaters; 

•  The  potential  of  CAAP  facilities  to 
reduce  water  consumption  and  new 
technologies  or  practices  that  can 
effectively  reuse  water; 

•  Additional  methods  for  estimating 
and  monetizing  benefits  associated  with 
the  proposed  rule; 

•  The  economic  analysis  in  this 
proposal  and  the  methods  EPA  is 
considering  for  subsequent  analyses 
using  detailed  survey  data,  particularly 
the  use  of  cash  flow  as  a  measure  of 
resources  available  to  finance 
environmental  compliance  and 
suggestions  for  alternative 
methodologies; 

•  Whether  controls  for  TSS  are 
necessary  and  which  industry 
subcategories  (if  any)  should  be  subject 
to  these  potential  limitations  and 
standards; 

•  Additional  data  and  information 
related  to  instances  of  CAAP  indirect 
dischargers  causing  POTW  interference 
or  pass  through  especially  of  either 
drugs  or  chemicals  used  by  the  facility; 

•  Whether  it  would  be  appropriate 
and  efficacious  to  ban  the  intentional 
release  of  non-native  species,  the 
appropriate  entity  to  define  non-native 
species,  and  the  practicality  of  reporting 
requirements  for  escaped  non-native 
species. 

•  How  to  control  non-native  species 
releases,  pathogens,  antibiotics  and 
other  chemicals  with  technologies  or 
practices  that  are  available  and 
affordable. 

•  How  to  characterize  and  quantify 
incidental  benefits  frtim  controlling 
non-native  species,  pathogens, 
antibiotic,  chemical  releases. 

•  How  to  characterize  economic  and 
environmental  impacts  associated  with 
antibiotic  releases. 

•  Feed  back  on  the  proposed  BMP 
plan,  particularly  on  how  record 
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keeping  should  be  used  and  what  it 
should  entail. 

•  The  establishment  of  a  phosphorus 
limit  for  existing  and  new  concentrated 
aquatic  animal  production  facilities; 
how  the  use  of  low  phosphorus  feeds  or 
wastewater  treatment  practices 
(including  the  actual  practices  used] 
meet  current  phosphonis  limits  set  by 
the  permitting  authority.  EPA  is 
interested  in  data  docimienting  the  costs 
of  achieving  such  limits,  any  increased 
sludge  production  as  a  result  of  treating 
to  remove  phosphorus  from  wastewater 
and  monitoring  data  including  the 
method  used  to  analyze  the  phosphorus 
in  the  collected  samples. 

•  The  establishment  of  a  BOD  limit 
for  existing  and  new  reciiculating 
facilities,  and  how  wastewater  treatment 
practices  (including  the  actual  practices 
used)  meet  current  BOD  limits  set  by  the 
permitting  authority.  EPA  is  interested 
in  data  dociunenting  the  costs  of 
achieving  such  limits,  any  increased 
sludge  production  as  a  result  of  treating 
to  remove  BOD  bom  wastewater  and 
monitoring  data  including  the  method 
used  to  analyze  the  BOD  in  the  collected 
samples. 

•  The  appropriateness  of  the  scope  of 
the  effluent  limitations  guidelines  and 
standards  and  the  parameters  being 
considered  for  regiilation  (TSS,  BOD, 
and  phosphorus  only)  and  whether 
autocorrelation  is  likely  to  be  present  in 
the  wastewater  data. 

•  A  decision  not  establish  effluent 
gmdelines  for  the  CAAP  point  soujrce 
category.  This  decision  may  be  made 
based  on  the  baseline  pollutant 
discharges  not  being  large  enough  to 
warrant  national  regulations.  In 
addition,  EPA  may  conclude  that  due  to 
significant  regional  and  facility-specific 
variations,  it  is  more  effective  to 
continue  to  rely  on  the  BPJ  of  permit 
writers  to  establish  appropriate 
limitations.  Finally,  EPA  may  conclude 
that  available  technologies  are  either  not 
affordable,  or  provide  little  reduction  in 
pollutant  disdiarges  relative  to  existing 
practice. 

XV.  Guidelines  for  Submission  of 
Analytical  Data 

EPA  requests  that  commenters  to 
today's  proposed  rule  submit  analytical, 
flow,  and  production  data  to 
supplement  data  collected  by  the 
Agency  during  the  regulatory 
development  process.  To  ensure  that 
commenter  data  may  be  effectively 
evaluated  by  the  Agency,  EPA  has 
developed  the  following  guidelines  for 
submission  of  data. 


A.  Types  of  Data  Requested 

EPA  requests  paired  influent  and 
effluent  treatment  data  for  each  of  the 
treatment  practices  identified  in  the 
technology  options  (see  Section  VII.A) 
as  well  as  any  additional  technologies 
applicable  to  the  treatment  of  CAAP 
wastewater.  EPA  prefers  paired  influent 
and  effluent  treatment  data,  but  also 
solicits  impaired  data  as  well. 

For  the  systems  treating  CAAP 
process  wastewater,  EPA  requests 
paired  influent  and  effluent  treatment 
data  from  24-hour  composite  samples  of 
flowing  wastewater  streams  (except  for 
analyses  requiring  grab  samples,  such  as 
oil  and  grease).  This  includes  end-of- 
pipe  treatment  practices  and  in-process 
treatment,  recycling,  or  water  reuse. 
Submission  of  effluent  data  alone  is 
acceptable,  but  the  commenters  should 
provide  evidence  that  the  influent 
concentrations  contain  treatable  levels 
of  the  pollutants.  If  commenters  sample 
their  wastewaters  to  respond  to  this 
proposal,  EPA  encourages  them  to 
sample  both  the  influent  and  effluent 
wastestreams. 

EPA  prefers  that  the  data  be  submitted 
in  an  electronic  format.  In  addition  to 
providing  the  measurement  of  the 
pollutant  in  each  sample,  EPA  requests 
that  sites  provide  the  detection  limit 
(rather  than  specifying  zero  or  "ND")  if 
the  pollutant  is  non-detected  in  the 
wastestream.  Each  measurement  should 
be  identified  with  a  sample  collection 
date,  the  sampling  point  location,  and 
the  flow  rate  at  that  location.  For  each 
sample  or  pollutant,  EPA  requests  that 
the  chemical  analytical  method  be 
identified. 

In  support  of  the  treatment  data, 
conunenters  should  submit  the 
foUowring  items  if  they  are  available:  A 
process  diagram  of  the  treatment  system 
that  includes  the  sampling  point 
locations;  treatment  chemical  addition 
rates;  laboratory  reports;  influent  and 
effluent  flow  rates  for  each  treatment 
unit  during  the  sampling  period; 
production  in  each  subcategory  (daily 
values  are  preferred,  but  either 
production  or  estimated  production 
during  the  sampling  period  are  also 
acceptable);  sludge  or  waste  oil 
generation  rates;  a  brief  discussion  of 
the  treatment  practice  sampled;  and  a 
list  of  CAAP  operations  contributing  to 
the  sampled  wastestream.  If  available, 
information  on  capital  cost,  aimual 
(operation  and  maintenance)  cost,  and 
treatment  capacity  should  be  included 
for  each  treatment  unit  within  the 
system. 


B.  Analytes  Requested 

EPA  considered  metals,  conventional, 
and  other  nonconventional  pollutant 
parameters  for  regulation  based  on 
analytical  data  collected.  EPA  initially 
identified  30  pollutants  of  concern  for 
the  industry  {see  Section  VII.C  and 
CAAP  Development  Docimient).  The 
Agency  requests  analytical  data  for  any 
of  the  pollutants  of  concern  and  for  any 
other  pollutant  parameters  that 
commentors  believe  are  of  concern  in 
the  CAAP  industry.  Of  particular 
interest  are  BOD5,  TSS,  total 
phosphorus,  and  pH  data.  Commentors 
should  use  the  methods  listed  in  Table 
XV.C-1  or  equivalent  methods 
(generally,  those  approved  at  40  CFR 
136  for  compliance  monitoring),  and 
should  document  the  method  used  for 
all  data  submissions.  The  methods  are 
described  in  more  detail  in  the  CAAP 
Development  Document. 

C.  Quality  Assurance/Quality  Control 
(QA/QC)  Requirements 

EPA  based  today's  proposed 
regulations  on  analytical  data  collected 
by  EPA  using  rigorous  QA/QC  checks 
specified  in  the  analytical  methods 
listed  in  Table  XV.C-1.  These  QA/QC 
checks  include  procedures  specified  in 
each  of  the  analytical  methods,  as  well 
as  procedures  used  for  the  CAAP 
sampling  program  in  accordance  vdth 
EPA  sampUng  and  analysis  protocols. 
These  QA/QC  procedures  include 
sample  preservation  and  the  use  of 
method  blanks,  matrix  spikes,  matrix 
spike  duplicates,  laboratory  duplicate 
samples,  and  QC  standard  checks  {e.g., 
continuing  calibration  blanks).  Because 
of  these  rigorous  checks,  EPA  has  high 
confidence  in  its  data.  Thus,  EPA 
requests  that  submissions  of  analytical 
data  include  any  available 
documentation  of  QA/QC  procedures. 
However,  EPA  will  still  consider  data 
submitted  without  detailed  QA/QC 
information.  If  commenters  sample  their 
wastewaters  to  respond  to  this  proposal, 
EPA  encourages  them  to  provide 
detailed  documentation  of  the  QA/QC 
checks  for  each  sample.  EPA  also 
requests  that  sites  collect  and  analyze  10 
percent  field  dupUcate  samples  to  assess 
sampling  variability,  and  sites  provide 
data  for  equipment  blanks  for  volatile 
organic  pollutants  when  automatic 
compositors  are  used  to  collect  samples. 
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Table  XV.C-1  .—Analytical  Meth- 
ods FOR  Use  With  GAAP 
Wastewaters 


SS 

1 

7 
7 


SE 

12 


2002 


Method  used  in  EPA 

Parameter 

sampling  (alternative 

methods) 

Aeromonas 

9260L.  EPA  draft 

method  1605 

Ammonia  as  Nitrogen 

350.1,350.2.350.3 

BOO  5-Day 

405.1 

Chemical  Oxygen  De- 

410.1 

mand  (COD). 

410.2 

410.4 

5220B 

Chloride 

325.2,  325.3 

E.  coli 

9221F 

Eirteroccocus  freaum 

9230  B  or  C 

Fecal  Coliforms  

SM9221  B 

Fecal  Streptoccocus 

SM9230B 

Metals 

1620(200.7,245.1) 

Mycobacterium 

SM9260 

mamum. 

Volatile  Organlcs 

1624  Rev.  C  (624) 

Semivolatite  Organlcs 

1625  Rev.  C  (625) 

Nitrate/Nitrite  

350.1,350.2,  350.3 

Nitrogen,  Total  Kjel- 

351.1,351.2,351.3, 

dahl. 

351.4 

Oil  and  Grease 

413.2 

Oil  and  Grease  (as 

1664  A 

HEM). 

Oxytetracydine 

NA 

PH 

150.1  (SM  4500  H+ 

B) 

Phosphorus,  Total  

365.2,  365.3 

Salmonella  

FDA-BAM 

Settleable  Solids  

160.5,  SM  2540  F  ?? 

Sulfate 

375.1,375.3,  375.4 

Total  Coliforms 

SM  9221  B 

Total  Dissolved  Phos- 

365.2, 365.3 

phorus. 

Total  Dissolved  Solids 

160.1 

(TDS). 

Total  Organic  Cartoon 

Lloyd  Kahn  (solids 

(TOC). 

only),  415.1 

Total  Orthophosphate 

365.1,365.2,365.3 

Total  Suspended  Sol- 

160.2 

ids  (TSS). 

Total  Volatile  Solids  .. 

160.4 

Note:  Standard  Method  (SM). 

Appendix  A:  Definitioiis,  Acronyms, 
and  Abbreviations  Used  in  Tbis 
Document 

Administrator—The  Administrator  of  the 
U.S.  Environmental  Protection  Agency. 

Agency — The  U.S.  Environmental 
Protection  Agency. 

BAT— The  best  available  technology 
economically  achievable,  applicable  to 
effluent  limitations  for  industrial  discharges 
to  surface  waters,  as  defined  by  Section 
304(b)(2)(B)  of  the  CWA. 

BCT— The  best  control  technology  for 
conventional  pollutants,  applicable  to 
discharges  of  conventional  pollutants  from 
existing  industrial  point  sources,  as  defined 
by  Section  304(b)(4)  of  the  CWA. 

BODi — Biochemical  Oxygen  Demand 
measured  over  a  five  day  period. 

BPf — Best  Professional  Judgment. 

BPT— The  best  practicable  control 
technology  currently  available,  applicable  to 


effluent  limitations,  for  Industrial  discharges 
to  surface  waters,  as  defined  by  Section 
304(b)(1)  of  the  CWA. 

CAAP— Concentrated  Aquatic  Animal 
Production. 

CFfl— Code  of  Federal  Regulations. 

Clean  Water  Act  (CM'i4;— The  Federal 
Water  Pollution  Control  Act  Amendments  of 
1972  (33  U.S.C.  Section  1251  et  seq.].  as 
amended. 

Conventional  Pollutants— Constituents  of 
wastewater  as  determined  by  Section 
304(a)(4)  of  the  CWA  (and  EPA  regulations), 
i.e.,  pollutants  classified  as  biochemical 
oxygen  demand,  total  suspended  solids,  oil 
and  grease,  fecal  coliform,  and  pH. 

Daily  Discharge — ^The  discharge  of  a 
pollutant  measured  during  any  calendar  day 
or  any  24-hour  period  that  reasonably 
represents  a  calendar  day. 

Direct  Discharger— A  facility  that 
discharges  or  may  discharge  treated  or 
untreated  wastewaters  into  waters  of  the 
United  States. 

DMR — Discharge  Monitoring  Report. 

Existing  Source — For  this  rule,  any  facility 
from  which  there  is  or  may  be  a  discharge  of 
pollutants,  the  construction  of  which  is 
commenced  before  the  publication  of  the 
final  regulations  prescribing  a  standard  of 
performBuice  under  Section  306  of  the  CWA. 

Facility — All  contiguous  property  and 
equipment  owned,  operated,  leased,  or  under 
the  control  of  the  same  person  or  entity. 

FDF— Fundamentally  Different  Factor. 

FTE— Full  Time  Equivalent  Employee. 

HEM — A  measure  of  oil  and  grease  in 
wastewater  by  mixing  the  wastewater  with 
hexane  and  measuring  the  oils  and  greases 
that  are  removed  from  the  wastewater  with 
n-hexane.  Specifically  EPA  Method  1664,  see 
40  CFR  136.3,  Table  IB. 

Indirect  Discharger — A  facility  that 
discheirges  or  may  discharge  wastewaters  into 
a  publicly-owned  treatment  works. 

fSA/AETF—]oint  Subcommittee  on 
Aquaculture.  Aquaculture  Effluents  Task 
Force. 

LTA  (Long-Term  Average) — For  purposes 
of  the  effluent  guidelines,  average  pollutant 
levels  achieved  over  a  period  of  time  by  a 
facility,  subcategory,  or  technology  option. 
LTAs  were  used  in  developing  the  effluent 
limitations  guidelines  and  standards  in 
today's  proposed  regulation. 

Maximum  Monthly  Discharge  Limitation — 
The  highest  allowable  average  of  "daily 
discharges"  over  a  calendar  month, 
calculated  as  the  sum  of  all  "daily 
discharges"  measured  during  the  calendar 
month  divided  by  the  number  of  "daily 
discharges"  measured  during  the  month. 

Minimum  Level — The  level  at  which  an 
analytical  system  gives  recognizable  signals 
and  an  acceptable  calibration  point. 

NAICS — North  American  Industry 
Classification  System.  NAICS  was  developed 
jointly  by  the  U.S.,  Canada,  and  Mexico  to 
provide  new  comparability  in  statistics  about 
business  activity  across  North  America. 

National  Pollutant  Discharge  Elimination 
System  (NPDES)  Permit— A  permit  to 
discharge  wastewater  into  waters  of  the 
United  States  issued  under  the  National 
Pollutant  Discharge  Elimination  System, 
authorized  by  section  402  of  the  CWA. 


Non-Conventional  Pollutants — Pollutants 
that  are  neither  conventional  pollutants  nor 
priority  pollutants  listed  at  40  CFR  401.15 
and  part  423  appendix  A. 

Non-Water  Quality  Environmental 
Impact — ^Deleterious  aspects  of  control  and 
treatment  technologies  applicable  to  point 
source  category  wastes,  including,  but  not 
limited  to  air  pollution,  noise,  radiation, 
sludge  and  solid  waste  generation,-  and 
energy  used. 

iVRZX>-Natural  Resources  Defense 
Council. 

NSPS — ^New  Sources  Performance 
Standards,  applicable  to  industrial  fecilities 
whose  construction  is  begun  after  the 
effective  date  of  the  final  regulations  (if  those 
regulations  are  promulgated  after  January  10, 
2003.  EPA  is  scheduled  to  take  final  action 
on  this  proposal  in  June  2004.  See  40  CFR 
122.2. 

NTTA — National  Technology  Transfer  and 
Advancement  Act. 

NWPCAM— The  National  Water  Pollution 
Control  Assessment  Model  (version  1.1)  is  a 
computer  model  to  model  the  instream 
dissolved  oxygen  concentration,  as 
influenced  by  pollutant  reductions  of  BODs, 
Total  Kjeldahl  Nitrogen,  Total  Suspended 
Solids,  and  Fecal  Coliform. 

Outfall — The  mouth  of  conduit  drains  and 
other  conduits  from  which  a  facility  effluent 
discharges  into  receiving  waters. 

Pass  Through — The  term  "Pass  Through" 
means  a  Discharge  which  exits  the  POTW 
into  waters  of  the  United  States  in  quantities 
or  concentrations  which,  alone  or  in 
conjunction  with  a  discharge  or  discharges 
from  other  sources,  is  a  cause  of  a  violation 
of  any  requirement  of  the  POTW's  NPDES 
permit  (including  an  increase  in  the 
magnitude  or  duration  of  a  violation). 

Point  Source — Any  discemable,  confined, 
and  discrete  conveyance  from  which 
pollutants  are  or  may  be  discharged.  See 
CWA  Section  502(14). 

Pollutants  of  Concern  fPOCs^— Pollutants 
commonly  found  in  aquatic  animsil 
production  wastewaters.  Generally,  a 
chemical  is  considered  as  a  POC  if  it  was 
detected  in  untreated  process  wastewater  at 
5  times  a  baseline  value  in  more  than  10% 
of  the  samples. 

Priority  Pollutant — One  hundred  twenty- 
six  compounds  that  are  a  subset  of  the  65 
toxic  pollutants  and  classes  of  pollutants 
outlined  pursuant  to  Section  307  of  the  CWA. 

PSES — Pretreatment  standards  for  existing 
sources  of  indirect  discharges,  under  Section 
307(b)  of  the  CWA,  applicable  (for  this  rule) 
to  indirect  dischargers  that  commenced 
construction  prior  to  promulgation  of  the 
final  rule. 

PSNS — Pretreatment  standards  for  new 
sources  under  Section  307(c)  of  the  CWA. 

Publicly  Owned  Treatment  Works 
(POTWh-A  treatment  works  as  defined  by 
Section  212  of  the  Clean  Water  Act,  which 
is  owned  by  a  State  or  municipality  (as 
defined  by  Section  502(4)  of  the  Clean  Water 
Act).  This  definition  includes  any  devices 
and  systems  used  in  the  storage,  treatment, 
recycling  and  reclamation  of  municipal 
sewage  or  industrial  wastes  of  a  liquid 
nature.  It  also  includes  sewers,  pipes  and 
other  conveyances  only  if  they  convey 


wastewater  to  a  POT^  Treatment  Plant.  The 
term  also  means  the  municipality  as  defined 
in  Section  502(4)  of  the  Clean  Water  Act, 
which  has  jurisdiction  over  the  Indirect 
Discharges  to  and  the  discharges  from  such 
a  treatment  works. 

jRF/4— Regulatory  Flexibility  Act. 

SAP — Sampling  and  Analysis  Plan. 

SBREFA—SmaW  Business  Regulatory 
Enforcement  Fairness  Act  of  1996. 

sec— Sample  Control  Center. 

SER — Small  Entity  Representative. 

SIC — Standard  Industrial  Classification 
(SIC) — A  numerical  categorization  system 
used  by  the  U.S.  Department  of  Commerce  to 
catalogue  economic  activity.  SIC  codes  refer 
to  the  products,  or  group  of  products, 
produced  or  distributed,  or  to  services 
rendered  by  an  operating  establishment.  SIC 
codes  are  used  to  group  establishments  by 
the  economic  activities  in  which  they  are 
engaged.  SIC  codes  often  denote  a  facility's 
primary,  secondary,  tertiary,  etc.  economic 
activities. 

Total  Nitrogen — Sum  of  nitrate/nitrite  and 
TKN. 

TKN— Total  Kjeldahl  Nitrogen. 

TSS— Total  Suspended  Solids. 

List  of  Subjects  in  40  CFR  Part  451 

Environmental  protection. 
Concentrated  aquatic  animal 
production,  Wasste  treatment  and 
disposal.  Water  pollution  control. 

Dated:  August  14,  2002. 
Christine  Todd  Whitman, 

Administrator. 

For  the  reasons  set  forth  in  the 
preamble,  40  CFR  part  451  is  proposed 
to  be  added  as  follows: 

PART  451— CONCENTRATED 
AQUATIC  ANIMAL  PRODUCTION 
POINT  SOURCE  CATEGORY 

Sec. 

451.1  General  applicability.    ' 

451.2  General  definitions. 

451.3  Reporting  requirements  specific  to 
facility  discharges  under  the  scope  of 
this  part. 

451.4  Alternative    compliance  provision. 

Subpart  A— Flow-Through  Systems 

451.10  Applicability. 

451.11  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

451.12  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

451.13  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
technology  (BCT). 

451.14  New  source  performance  standards 
(NSPS). 

451.15  Best  management  practices  (BMPs). 

Subpart  B— Recirculating  Systems 

451.20  Applicability. 

451.21  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 


control  technology  currently  available 
(BPT). 

451.22  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

451.23  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
technology  (BCT). 

451.24  New  source  performance  standards 
(NSPS). 

451.25  Best  management  practices  (BMPs). 

Subpart  C— Net  Pen  Systems 

451.30  Applicability. 

451.31  Effluent  limitations  attainable  by  the 
application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

451.32  Effluent  limitations  attainable  by  the 
application  of  the  best  available 
technology  economically  achievable 
(BAT). 

451.33  Effluent  limitations  attainable  by  the 
application  of  the  best  conventional 
technology  (BCT). 

451.34  New  source  performance  standards 
(NSPS). 

451.35  Best  management  practices  (BMPs). 

Authority:  33  U.S.C.  1311,  1314, 1316, 
1317,  1318,  1342  and  1361. 

f  451 .1    General  applicability. 

As  defined  more  specifically  in  each 
subpart,  this  Part  applies  to  discharges 
from  concentrated  aquatic  animal 
production  facilities  as  that  term  is 
defined  at  40  CFR  122.24  and  Appendix 
C.  This  Part  applies  to  the  discharges  of 
pollutants  from  production  activities 
that  occur  in  the  following  systems: 
flow-through,  recirculating  and  net 
pens. 

S451^    General  definitions. 
As  used  in  this  part: 

(a)  The  general  definitions  and 
abbreviations  in  40  CFR  part  401  apply. 

(b)  Bulk  discharge  means  wastewater 
from  the  areas  of  animal  confinement  in 
a  flow-through  system  that  does  not 
flow  to  off-line  settling.  The  bulk 
discharge  is  either  treated  effluent  from 
full-flow  settling  or  the  flow  from  the 
areas  of  animal  confinement  other  than 
the  flows  routed  to  offline  settling,  but 
does  not  include  the  flows  removed 
from  the  areas  of  animal  confinement 
for  offline  settling. 

(c)  Chemical  means  any  substance 
that  is  added  to  the  concentrated  aquatic 
animal  production  facility  to  maintain 
or  restore  water  quality  for  aquatic 
animal  production  and  that  may  be 
discharged  to  waters  of  the  United 
States. 

(d)  Concentrated  aquatic  animal 
production  facility  is  defined  at  40  CFR 
122.24  and  Appendix  C. 

(e)  Drug  means  any  substance  that  is 
added  to  the  concentrated  aquatic 
animal  production  facility  to  maintain 


or  restore  aquatic  animal  health  or  to 
affect  the  structure  or  any  function  of  an 
aquatic  animal,  and  that  may  be 
discharged  to  waters  of  the  United 
States.  For  the  piu^joses  of  this  Part,  the 
term  does  not  include  substances 
injected  directly  into  aquatic  animals  or 
used  in  immersion  baths  that  are  not 
discharged  to  waters  of  the  United 
States. 

(f)  Excess  feed  means  feed  that  is 
added  to  a  production  system  and  that 
is  not  consumed  or  is  not  expected  to 
be  consumed  by  the  aquatic  animals. 

(g)  Flow-through  system  means  a 
system  designed  for  a  continuous  water 
flow  to  waters  of  the  United  States 
through  chambers  used  to  produce 
aquatic  animals.  Flow-through  systems 
typically  use  either  raceways  or  tank 
systems.  Water  is  supplied  to  raceways 
by  nearby  rivers  or  springs  and  are 
typically  long,  rectangular  chambers  at 
or  below  grade,  constructed  of  earth, 
concrete,  plastic,  or  metal.  Tank  systems 
are  similarly  supplied  with  water  and 
concentrate  aquatic  animals  in  circular 
or  rectangular  tanks  above  grade.  The 
term  does  not  include  net  pens. 

(h)  Full-flow  settling  means  the 
treatment  practice  in  which  all  of  the 
flow  from  a  flow-through  system  is 
treated  using  solids  settling  techniques 
prior  to  discharge. 

(i)  FWS  means  United  States  Fish  and 
Wildlife  Service,  an  agency  within  the 
United  States  Department  of  the 
Interior. 

(j)  Net  pen  system  means  a  stationary, 
suspended  or  floating  system  of  nets  or 
screens  in  open  marine  or  estuarine 
waters  of  the  United  States.  Net  pen 
systems  typically  are  located  along  a 
shore  or  pier  or  may  be  anchored  and 
floating  offshore.  Net  pens  and  cages 
rely  on  tides  and  currents  to  provide 
continual  supply  of  high-quality  water 
to  the  animals  in  production. 

(k)  Non-native  aquatic  animal  species 
mean  an  individual,  group,  or 
population  of  a  species: 

(1)  That  is  introduced  into  an  area  or 
ecosystem  outside  its  historic  or  native 
geora^hic  range;  and 

(2)  mat  has  been  determined  and 
identified  by  the  appropriate  State  or 
Federal  authority  to  threaten  native 
aquatic  biota.  The  term  excludes  species 
raised  for  stockiiig  by  public  agencies. 

(1)  Off-line  settling  means  the 
treatment  practice  in  which  a  small, 
concentrated  portion  of  the  flow  is 
diverted  and  treated  before  being 
discharged;  specifically,  the  portion  of 
flow  that  is  vacuumed  or  removed  from 
the  bottom  of  a  tank  or  raceway,  which 
contributes  high  levels  of  settled  solids. 

(m)  Permitting  authority  means  the 
agency  authorized  to  administer  the 
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National  Pollutant  Discharge 
Elimination  System  permitting  program 
for  the  receiving  waters  into  which  a 
facility  subject  to  this  Part  discharges. 

(n)  Recirculating  system  means  a 
system  that  filters  and  reuses  water  in 
which  the  aquatic  animals  are  produced 
prior  to  discharge.  Recirculating  systems 
typically  use  tanks,  biological  or 
mechanical  filtration,  and  mechanical 
support  equipment  to  maintain  high 
quality  water  to  produce  aquatic 
animals. 

(0)  TSS  means  total  suspended  solids 
that  may  be  discharged  to  waters  of  the 
United  States. 

§  451 .3    Reporting  requirements  specific  to 
facility  discharges  under  the  scope  of  this 
pwrt. 

(a)  Drugs  and  chemicals.  In 
accordance  with  the  following 
procedures,  the  permittee  must  notify 
the  permitting  authority  of  the  addition 
directly  to  an  aquatic  animal  production 
facility  subject  to  this  Part  of  any 
investigational  new  animal  drug  [i.e.,  a 
drug  for  which  there  is  a  valid 
exemption  in  effect  under  512(j)  of  the 
Federal  Food,  Drug,  and  Cosmetic  Act, 
21  U.S.C.  360b(j))  and  any  drug  that  is 
not  used  according  to  label 
requirements,  as  well  as  any  chemical 
that  is  not  used  according  to  label 
requirements: 

(1)  For  drugs  and  chemicals  that  are 
not  used  according  to  label 
requirements: 

(i)  The  permittee  must  provide  an  oral 
report  to  the  permitting  authority  within 
7  days  after  initiating  application  of  the 
drug  or  chemical.  The  oral  report  must 
identify  the  drug  and/or  chemical  added 
and  the  reason  for  adding  the  drug  and/ 
or  chemical. 

(ii)  The  permittee  must  provide  a 
written  report  to  the  permitting 
authority  within  30  days  after 
conclusion  of  the  addition  of  the  drug 
or  chemical.  The  written  report  must 
identify  the  drug  and/or  chemical  added 
and  include:  the  reason  for  treatment, 
date(s)  and  time(s)  of  the  addition 
(including  duration);  the  total  amount  of 
active  ingredient  added;  the  total 
amoimt  of  medicated  feed  added  (only 
for  drugs  applied  through  medicated 
feed),  and  the  estimated  number  of 
aquatic  animals  medicated  by  the 
addition. 

(2)  For  investigational  new  animal 
drugs:  The  permittee  must  provide  a 
written  report  to  the  permitting 
authority  within  30  days  after 
conclusion  of  the  addition  of  any 
investigational  new  drug.  The  written 
report  must  identify  the  drug  added 
including:  the  reason  for  treatment. 
date(s)  and  time(s)  of  the  addition 


(including  duration);  the  total  amount  of 
active  ingredient  added;  the  total 
amount  of  medicated  feed  added  (only 
for  drugs  applied  through  medicated 
feed),  and  the  estimated  number  of 
aquatic  animals  medicated  by  the 
addition. 

(b)  Best  Management  Practices  (BMP) 
plan  certification.  The  owner  or 
operator  of  any  facility  subject  to  this 
Part  must  certify  that  a  BMP  plan  has 
been  developed  and  meets  the 
objectives  as  defined  in  the  §§451.15, 
451.25,  or  451.35  (as  applicable).  The 
plan  will  be  made  available  to  the 
permitting  authority  upon  request. 

§  451 .4    Alternative  compliance  provision. 

Facilities  subject  to  the  total 
suspended  solids  (TSS)  numerical 
limitations  in  this  section  may  comply 
with  these  requirements  through  the 
development  and  implementation  of  a 
BMP  plan  if  the  permitting  authority 
determines  that  the  plan  will  achieve 
the  numeric  limitations.  For  facilities 
subject  to  this  section,  the  BMP  plan 
also  must  satisfy  the  provisions  of 
§  451.15(a)  for  flow-through  systems  and 
§  451.25(a)  for  recirculating  systems. 

Subpart  A— Flow-Through  Systems 

§451.10    Applicability. 

This  subpart  applies  to  the  discharge 
of  pollutants  from  a  concentrated 
aquatic  animal  production  facility  that 
produces  aquatic  animals  in  a  flow- 
through  system  according  to  the 
production  level  thresholds  in  this 
subpart. 

§  451 .1 1    Effluent  limitations  attainable  by 
the  application  of  the  tMSt  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  any  existing  point 
source  subject  to  this  subpart  must 
achieve  the  following  effluent 
limitations  representing  the  application 
of  BPT: 

(a)  Facilities  that  produce  475,000    • 
pounds  or  more  per  year. 

(1)  For  discharges  from  a  full-flow 
facilify,  including  a  facility  that  has 
flow  from  separate  offline  settling  but 
that  recombines  such  separate  flows 
prior  to  discharge;  The  permittee  must 
meet  the  TSS  maximimi  daily  and 
monthly  average  numeric  limits: 


Regulated  pa- 
rameter 

Maximum 
daily 

Maximum 
monthly  av- 
erage 

TSS(mg/l)  

10 

-     6 

Regulated  pa- 
rameter 

Maximum 
daily 

Maximum 
monthly  av- 
erage 

Non-conven- 
tional and 
toxic  pollut- 
ants   

n 

V) 

^  Develop  and  implement  a  BMP  plan  as 
specified  in  §§451.15(bHd)  and  451.3(b). 

(2)  For  discharges  from  a  facility  that 
discharges  from  separate  offline  settling. 

(i)  The  permittee  must  meet  the  TSS 
hiaximum  daily  and  monthly  average 
niuneric  limits  for  discharges  from  the 
separate  offline  settling: 


Regulated  pa- 
rameter 

Maximum 
daily 

Maximum 
monthly  av- 
erage 

TSS  (mg/1)  

Non-conven- 
tional and 
toxic  pollut- 
ants   

69 

V) 

55 

(') 

^  Develop  and  implemertt  a  BMP  plan  as 
specified  in  §§451.15(bHd)  and  451.3(b). 

(ii)  For  the  remaining  bulk  discharge, 
the  permittee  must  develop  and 
implement  a  BMP  plan  as  described  in 
§451.15  (a)  through  (d). 

(b)  Facilities  that  produce  100,000 
pounds  per  year  up  to  475,000  pounds 
per  year. 

(1)  For  discharges  fi-om  a  full-flow 
facility  including  a  facility  that  has  flow 
from  separate  offline  settling  but  that 
recombines  such  separate  flow  prior  to 
discharge;  The  permittee  must  meet  the 
TSS  maximiun  daily  and  monthly 
average  numeric  limits: 


Regulated  pa- 
rameter 

Maximum 
daily 

Maximum 
monthly  av- 
erage 

TSS  (mg/1)  

Non-conven- 
tional and 
toxic  pollut- 
ants   

11 

V) 

6 

^Develop  and  implement  a  BMP  plan  as 
specified  in  §§451.15  (b)  and  (d)  and  451.3 
(b). 

(2)  For  discharges  from  a  facility  that 
discharges  from  separate  offline  settling. 

(i)  The  permittee  must  meet  the  TSS 
maximum  daily  and  monthly  average 
niuneric  limits  for  discharges  from  the 
separate  offline  settling: 


Regulated  pa- 
rameter 

Maximum ' 
daily 

Maximum 
monthly  av- 
erage 

TSS  (mg/1)  

87 

67 
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Regulated  pa- 
rameter 

Maximum 
daily 

Maximum 
monthly  av- 
erage 

Non-conven- 
tional and 
toxic  pollut- 
ants   

0) 

(') 

^  Develop  and  implement  a  BMP  plan  as 
specified  In  §§451.15  (b)  and  (d)  and  451.3 
(b). 

(11)  For  the  remaining  bulk  discharge, 
the  permittee  must  develop  and 
implement  a  BMP  plan  as  described  in 
§451.15  (a),  (b)  and  (d). 

(c)  Compliance  with  paragraphs  (a)(1) 
or  (a)(2)(i)  or  (b)(1)  or  {b){2)(i)  of  this 
section  shoidd  be  determined  based  on 
the  net  TSS  concentration  (measuring 
the  TSS  added  by  the  production 
system.) 

(d)  The  reporting  requirements  in 

§  451.3  (a)  do  not  apply  to  facilities  that 
produce  between  100,000  pounds  per 
year  up  to  475,000  pounds  per  year. 

§451.12    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achlevat>le  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a  flow- 
through  system  subject  to  this  subpart 
must  achieve  the  foUovtring  effluent 
limitations  representing  the  application 
of  BAT:  The  limitations  for  Total 
Suspended  Solids  (TSS)  and  non- 
conventional  and  toxic  pollutants  are 
the  same  as  the  corresponding 
limitation  specified  in  §451.11. 

§451.13    Effluent  limitations  attainable  by 
the  application  of  the  best  conventional 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a  flow- 
through  system  subject  to  this  subpart 
must  achieve  the  following  effluent 
limitations  representing  the  application 
of  BCT:  The  limitation  for  Total 
Suspended  Solids  (TSS)  is  the  same  as 
the  corresponding  limitation  specified 
in  §451.11. 

§451.14    New  source  performance 
standards  (NSPS). 

Any  new  source  flow-through  system 
subject  to  this  subpart  must  adiieve  the 
following  performance  standards:  The 
standards  for  Total  Suspended  Solids 
(TSS)  and  non-conventional  and  toxic 
pollutants  are  the  same  as  the 
corresponding  limitations  specified  in 
§451.11. 

§451.15    Best  management  practices 
(BMPs). 

Any  flow-through  system  subject  to 
this  subpart  must  develop  and 
implement  a  Best  Management  Practices 


(BMP)  Plan  to  achieve  the  objectives 
and  the  following  specific  requirements: 

(a)  Management  of  removed  solids 
and  excess  feed.  The  following 
requirements  only  apply  to  waste 
streams  that  are  not  subject  to  numeric 
limits  for  TSS.  Minimize  the  re- 
introduction  of  solids  removed  through 
the  treatment  of  the  water  supply  and 
minimize  excess  feed  entering  the 
aquatic  animal  production  system. 
Minimize  the  discharge  of  imconsumed 
food.  Minimize  discharge  of  feeds 
containing  high  levels  of  fine 
particulates  and/ or  high  levels  of 
phosphorus.  Clean  raceways  at 
frequencies  that  minimize  the 
disturbance  and  subsequent  discharge  of 
accumidated  solids  during  routine 
activities,  such  as  harvesting  and 
grading  of  fish. 

(b)  Proper  operation  and  maintenance 
of  a  concentrated  aquatic  animal 
production  facility: 

(1)  Structural  maintenance.  Maintain 
in-system  technologies  to  prevent  the 
overflow  of  any  floating  matter  and 
subsequent  by-pass  of  treatment 
technologies. 

(2)  Materials  stomge.  Ensm«  the 
storage  of  drugs  and  chemicals  to  avoid 
inadvertent  spillage  or  release  into  the 
aquatic  animal  production  facility;  and 

(3)  Disposal  of  biological  wastes. 
Collect  aquatic  animal  mortalities  on  a 
regular  basis.  Store  and  dispose  of 
aquatic  animal  mortalities  to  prevent 
discharge  to  waters  of  the  United  States. 

(c)  The  permittee  must  develop  and 
implement  practices  to  minimize  the 
potential  escape  of  non-native  species. 

(d)  The  permittee  must  ensiu«  that  the 
facility  staff  are  famiUar  with  the  BMP 
Plan  and  have  been  adequately  trained 
in  the  specific  procedures  that  the  BMP 
plan  requires. 

Sut)part  B — Recirculating  Systems 
§451.20    Applicability. 

This  subpart  applies  to  the  discharge 
of  pollutants  from  a  concentrated 
aquatic  animal  production  facility  that 
produces  100,000  poimds  or  more  per 
year  in  a  recircidating  system. 

§  451 .21    Effluent  limitations  attainable  by 
tfie  application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a 
recirculating  system  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BPT: 


Regulated  pa- 
rameter 


Maximum 
daily 


Maximum 
monthly  av- 
erage 


TSS  (mg/1)  

50 

30 

Non-conven- 

tional and 

toxic  pollut- 

ants   

V) 

V) 

_l_ 


^  Develop  and  implement  a  BMP  plan  as 
specified  in  §§451.15(b)-(d)  and  451  3(b) 

§  451 .22    Effluent  Limitations  attainable  by 
the  application  of  the  Best  Available 
Technology  Economically  Achievable 
(BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a 
recirculating  system  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BAT:  The  limitations  for 
Total  Suspended  Solids  (TSS)  and  non- 
conventional  and  toxic  pollutants  are 
the  same  as  the  corresponding 
limitations  specified  in  §451.21. 

§  451 .23    Effluent  Limitstions  attainable  by 
the  application  of  the  Best  Conventional 
Technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a 
recirculating  system  subject  to  this 
subpart  must  achieve  the  following 
effluent  limitations  representing  the 
application  of  BCT:  The  limitation  for 
Total  Suspended  Solids  (TSS)  is  the 
same  as  the  corresponding  limitation 
specified  in  §451.21. 

§  451 .24    New  source  performance 
standards  (NSPS). 

Any  new  source  recirculating  system 
subject  to  this  subpart  must  achieve  the 
following  performance  standards:  The 
standard  for  Total  Suspended  Solids 
(TSS)  and  non-conventional  and  toxic 
pollutants  are  the  same  as  the 
corresponding  limitations  specified  in 
§451.21. 

§451.25    Best  management  practices 
(BMP). 

Any  recirculating  system  subject  to 
this  subpart  must  develop  and 
implement  a  Best  Management  Practices 
(BMP)  Plan  to  achieve  the  objectives 
and  the  following  specific  requirements: 

(a)  Management  of  removed  solids 
and  excess  feed.  The  following 
requirements  oidy  apply  to  waste 
streams  that  are  not  subject  to  numeric 
limits  for  TSS.  Minimize  the  re- 
introduction  of  solids  removed  through 
the  treatment  of  the  water  supply  and 
minimize  excess  feed  entering  the 
aquatic  animal  production  system. 

(b)  Proper  operation  and  maintenance 
of  a  concentrated  aquatic  emimal 
production  facility: 
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(1)  Structural  Maintenance.  Maintain 
in-system  technologies  to  prevent  the 
overflow  of  any  floating  matter  and 
subsequent  by-pass  of  treatment 
technologies. 

(2)  Materials  storage-  Ensiue  the 
storage  of  drugs  and  chemicals  to  avoid 
inadvertent  spillage  or  release  into  the 
aquatic  animal  production  facility;  and 

(3)  Disposal  of  biological  wastes. 
Collect  aquatic  animal  mortalities  on  a 
regular  basis.  Store  and  dispose  of 
aquatic  animal  mortalities  to  prevent 
discharge  to  waters  of  the  United  States. 

(c)The  permittee  must  develop  and 
implement  practices  to  minimize  the 
potential  escape  of  non-native  species. 

(d)  The  permittee  must  ensure  that  the 
facility  staff  are  familiar  with  the  BMP 
Plan  and  have  been  adequately  trained 
in  the  specific  procedures  that  the  BMP 
plan  requires. 

Subpart  C— Net  Pen  Systems 

§451.30    Applicability. 

This  subpart  applies  to  the  discharge 
of  pollutants  from  a  concentrated 
aquatic  animal  production  facility  that 
produces  100,000  povmds  or  more  per 
year  in  net  pen  systems,  except  for  net 
pen  facilities  located  in  the  State  of 
Alaska  producing  native  species  of 
salmon. 

§  451 .31    Effluent  limitations  attainable  by 
the.application  of  the  best  practicable 
control  technology  currently  available 
(BPT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a  net 


pen  system  subject  to  this  subpart  must 
achieve  the  following  best  management 
practice  representing  the  application  of 
BPT: 

(a)  The  permittee  must  maintain  a 
real-time  monitoring  system  to  monitor 
the  rate  of  feed  consumption.  The 
system  must  be  designed  to  allow 
detection  or  observation  of  imeaten  feed 
passing  through  the  bottom  of  the  net 
pens  and  to  prevent  accimiulation. 

(b)  [Reserved] 

§  451 .32    Effluent  limitations  attainable  by 
the  application  of  the  best  available 
technology  economically  achievable  (BAT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a  net 
pen  system  subject  to  this  subpart  must 
achieve  the  following  best  management 
practice  representing  the  application  of 
BAT:  Active  feed  monitoring  as 
specified  in  §451.31. 

§  451 .33    Effluent  limitations  attainable  by 
the  application  of  the  Best  Conventional 
technology  (BCT). 

Except  as  provided  in  40  CFR  125.30 
through  125.32,  discharges  from  a  net 
pen  system  subject  to  this  subpart  must 
achieve  the  following  best  management 
practice  representing  the  application  of 
BCT:  Active  feed  monitoring  as 
specified  in  §451.31. 

§  451 .34    New  source  performance 
standards  (NSPS). 

Any  new  source  net  pen  system 
subject  to  this  subpart  must  achieve  the 
following  performance  standards: 
Active  feed  monitoring  as  specified  in 
§451.31. 


§  451 .35    Best  Management  Practices 
(BMPs). 

Any  net  pen  system  subject  to  this 
subpart  must  develop  and  implement  a 
Best  Management  Practices  (BMP)  plan 
to  achieve  the  objectives  and  the 
following  specific  requirements: 

(a)  The  permittee  must  operate  the 
facility  so  as  to  minimize  the 
concentration  of  net-fouling  organisms 
that  are  discharged,  for  example, 
changing  and  cleaning  nets  and  screens 
onshore. 

(b)  The  following  discharges  into 
waters  of  the  United  States  should  be 
avoided  to  the  maximum  extent  feasible: 

(1)  Blood,  viscera,  fish  carcasses,  or 
transport  water  containing  blood 
associated  with  the  transport  or 
harvesting  of  fish; 

(2)  Substances  associated  with  in- 
place  pressure  washing  nets.  The  use  of 
air-drying,  mechanical,  and  other  non- 
chemical  procedures  to  control  net- 
fouling  are  strongly  encoiuraged. 

(c)  The  permittee  must  develop  and 
implement  practices  to  minimize  the 
potential  escape  of  non-native  species. 

(d)  The  following  discharges  from  a 
net  pen  system  into  waters  of  the  United 
States  are  prohibited  : 

(1)  Feed  bags  and  other  solid  wastes; 

(2)  Chemicals  used  to  clean  nets, 
boats  or  gear;  and 

(3)  Materials  containing  or  treated 
with  tributyltin  compoimds. 

[FR  Doc.  02-21673  Filed  9-11-02;  8:45  am) 
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DEPARTMENT  OF  EDUCATION 

Disability  and  Rehabilitation  Research 
Projects  (DRRP)  Program 

agency:  National  Institute  on  Disability 
and  Rehabilitation  Research  (NIDRR), 
Office  of  Special  Education  and 
Rehabilitative  Services,  Department  of 
Education.  | 

ACTION:  Notice  of  final  priorities. 

SUMMARY:  The  Assistant  Secretary  for 
Special  Education  and  Rehabilitative 
Services  aimounces  final  priorities  on 
Health  Services  Research;  Mental  Health 
Service  Delivery  to  Deaf,  Hard  of 
Hearing,  and  Deaf-Blind  Individuals 
from  Diverse  Racial,  Ethnic,  and 
Linguistic  Backgrounds;  and  Developing 
Models  To  Promote  the  Use  of  NIDRR 
Research  under  the  Disability  and 
Rehabilitation  Research  Projects  (DRRP) 
Program  of  the  National  Institute  on 
Disability  and  Rehabilitation  Research 
(NIDRR).  The  Assistant  Secretary  may 
use  these  priorities  for  competitions  in 
fiscal  year  (FY)  2003  and  later  years.  We 
take  this  action  to  focus  research 
attention  on  an  identified  national  need. 
We  intend  these  priorities  to  improve 
rehabilitation  services  and  outcomes  for 
individuals  with  disabilities. 

EFFECTIVE  DATE:  These  priorities  are 
effective  October  15,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangIe@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g..  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

SUPPLEMENTARY  INFORMATION: 

Disability  and  Rehabilitation  Research 
Pro)ects  (DRRP)  Program 

The  purpose  of  the  DRRP  Program  is 
to  plan  andr:onduct  research, 
demonstration  projects,  training,  and 
related  activities  that  help  to  maximize 
the  full  inclusion  and  integration  of 
individuals  with  disabilities  into  society 
and  to  improve  the  effectiveness  of 
services  authorized  under  the 
Rehabilitation  Act  of  1973,  as  amended 
(the  Act). 


New  Freedom  Initiative  and  The 
NIDRR  Long-Range  Plan 

This  priority  reflects  issues  discussed 
in  the  New  Freedom  Initiative  (NFI)  and 
NIDRR's  Long-Range  Plan  (the  Plan). 
The  NFI  can  be  accessed  on  the  Internet 
at:  http://www. whitehouse.gov/news/ 
freedominitiative/freedominiative.html. 

The  Plan  can  be  accessed  on  the 
Internet  at:  http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

Supplementary  Information:  General 

We  published  a  notice  of  proposed 
priority  (NPP)  for  Health  Services 
Research  projects  in  the  Federal 
Register  on  May  29.  2002  (67  FR  37655). 
We  also  published  separate  NPPs  for 
Mental  Health  Service  Delivery  to  Deaf, 
Hard  of  Hearing,  and  Deaf-Blind 
Individuals  from  Diverse  Racial,  Ethnic, 
and  Linguistic  Backgroimds  in  the 
Federal  Register  on  May  29,  2002  (67 
FR  37653)  and  for -Developing  Models 
To  Promote  the  Use  of  NIDRR  Research 
under  the  Disability  and  Rehabilitation 
Research  Projects  in  the  Federal 
Register  on  May  29,  2002  (67  FR  37647). 
We  have  combined  in  this  notice  of  final 
priorities  (NFP)  three  priorities.  This 
NFP  contains  several  significant 
changes  from  the  NPPs.  Specifically,  for 
the  Mental  Health  Service  Delivery  to 
Deaf,  Hard  of  Hearing,  and  Deaf-Blind 
Individuals  from  Diverse  Racial,  Ethnic, 
and  Linguistic  Backgrounds,  we  have 
made  changes  to  include  a  question 
pertaining  to  the  criminal  justice 
system;  an  additional  requirement  that 
family  members,  as  well  as  deaf,  hard- 
of-hearing,  and  deaf-blind  mental  health 
consumers  from  diverse  backgrounds  be 
included  in  all  stages  of  research;  and 
that  question  (2)  regarding  model 
psychological  testing  instruments  and 
mental  health  outcome  measures  be 
split  into  two  separate  research 
questions.  For  the  Developing  Models 
To  Promote  the  Use  of  NIDRR  Research 
under  the  Disability  and  Rehabilitation 
Research  Projects,  we  have  made  three 
changes.  We  have  added  the  words 
"principally",  "alternative",  and 
"rehabilitation  researchers"  and  "family 
members"  to  the  priority. 

Analysis  of  Comments  and  Changes 

In  response  to  our  invitation  in  the 
NPPs,  several  parties  submitted 
comments  on  the  proposed  priorities 
(three  parties  for  the  Health  Services 
Research,  twenty  parties  for  the  Mental 
Health  Service  Delivery  to  Deaf,  Hard  of 
Hearing,  and  Deaf-Blind  Individuals 
from  Diverse  Racial,  Ethnic,  and 
Linguistic  Backgrounds,  and  two  parties 
for  the  Developing  Models  To  Promote 
the  Use  of  NIDRR  Research  under  the 


Disability  and  Rehabilitation  Research 
Projects).  We  fully  discuss  these 
comments  as  well  as  changes  made  in 
the  Analysis  of  Comments  and  Changes 
published  as  an  appendix  to  this  notice. 

The  backgrounds  for  the  priorities 
were  published  in  the  NPPs. 

Generally,  we  do  not  address 
technical  and  other  minor  changes  and 
suggested  changes  the  law  does  not 
authorize  us  to  make  under  the 
applicable  statutory  authority. 

Note:  This  notice  does  not  solicit 
applications.  In  any  year  in  which  we  choose 
to  use  one  or  more  of  these  priorities,  we 
invite  applications  through  a  notice  in  the 
Federal  Register.  When  inviting  applications 
we  designate  the  priority  as  absolute, 
competitive  preference,  or  invitational.  The 
effect  of  each  type  of  priority  follows: 

Absolute  priority:  Under  an  absolute 
priority,  we  consider  only  applications 
that  meet  the  priority  (34  CFR 
75.105(c)(3)). 

Competitive  preference  priority. 
Under  a  competitive  preference  priority, 
we  give  competitive  preference  to  an 
application  by  either  (1)  awarding 
additional  points,  depending  on  how 
well  or  the  extent  to  which  the 
application  meets  the  priority  (34  CFR 
75.105(c)(2)(i));  or  (2)  selecting  an 
application  that  meets  the  priority  over 
an  application  of  comparable  merit  that 
does  not  meet  the  priority  (34  CFR 
75.105(c)(2)(ii)). 

Invitational  priority:  Under  an 
invitational  priority,  we  are  particularly 
interested  in  applications  that  meet  the 
invitational  priority.  However,  an 
application  diat  meets  the  invitational 
priority  does  not  receive  competitive  or 
absolute  preference  over  other 
applications  (34  CFR  75.105(c)(1)). 

Priorities 

Priority  1 — Health  Services  Research 
Projects  __ 

This  priority  is  intended  to  improve 
delivery  of  health  services  to 
individuals  with  disabilities.  An 
applicant  must  propose  research 
projects  under  one  of  the  following 
specific  topic  areas: 

(1)  Availability  and  Access  to 
Community-Based  Health  Services.  To 
be  funded  under  the  priority,  a  project 
must: 

(a)  Investigate  the  availability  and 
accessibility  of  community-based  health 
services  for  individuals  with  disabilities 
who  move  from  institutional  care  to 
community  living  or  who  are  at  risk  for 
institutional  care; 

(b)  Docimient  the  extent  to  which 
access  to  appropriate  health  services, 
including  home-health,  is  a  component 
of  State  task  force  recommendations 
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regarding  transitioning  of  individuals 
from  institutional  to  community 
settings;  and 

(c)  Evaluate  the  role  of  accessible 
commimity-based  mental  health 
services  in  the  successful  integration  of 
individuals  with  long-term  mental 
illness  into  conununity  settings. 

(1)  Impact  of  the  Prospective  Payment 
System  for  Medical  Rehabilitation.  To 
be  funded  under  the  priority,  a  project 
must: 

(a)  Evaluate  the  impact  of  the 
prospective  payment  system  for  medical 
rehabilitation  on  access  to  medical 
rehabilitation  services  by  individuals 
with  disabilities,  examining  the  impact 
on  settings,  services,  and  length  of  stay; 
and 

(b)  Identify  the  impact  of  multiple, 
health-related  conditions,  commonly 
called  co-morbidities,  on  classification 
and  reimbursement  in  the  medical 
rehabilitation  prospective  payment 
system. 

(3)  Analysis  of  Quality  Indicators  for 
Assessing  Health  Services  Pmvided  to 
Individuals  with  Disabilities.  To  be 
funded  imder  the  priority,  a  project 
must: 

(a)  Conduct  an  assessment  of  the  use 
of  quality  indicators  in  both  the  private 
and  public  sectors  to  determine  the 
extent  to  which  the  needs  of  individuals 
with  disabilities  are  reflected  in  these 
indicators; 

(b)  Examine  the  relationship  of 
function  and  disability  in  defining  the 
population  of  individuals  with 
disabilities  to  whom  the  indicators  are 
applied;  and 

(c)  Determine  how  individuals  with 
disabilities,  payers,  and  providers  use 
information  from  quality  assessment  of 
medical  rehabilitation  services. 

In  addition,  each  project  must: 

•  Consult  with  the  NIDRR-funded 
National  Center  for  the  Dissemination  of 
Disability  Research  (NCDDR)  to  develop 
and  implement,  in  the  first  year  of  the 
grant,  a  plan  to  disseminate  the  DRRP's 
research  results  to:  disability 
organizations,  individuals  with 
disabilities  or  their  family  members  or 
both,  researchers,  providers,  and 
policymakers;  and 

•  Ensure  the  participation  of 
individuals  with  disabilities  in  all 
phases  of  the  research  and 
dissemination  activities. 

Priority  2 — Mental  Health  Service 
Delivery  to  Deaf,  Hard  of  Hearing,  and 
Deaf-Blind  Individuals  From  Diverse 
Racial,  Ethnic,  and  Linguistic 
Backgrounds 

This  priority  is  intended  to  eidiance 
the  quality  of  the  delivery  of  mental 
health  services  for  deaf,  haid-of-hearing, 


or  deaf-blind  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgrounds.  For  purposes  of  this 
priority,  "individuals  from  diverse 
linguistic  backgrounds"  includes  not 
only  individuals  who  are  fluent  in 
languages  other  than  English,  but  also 
individuals  with  minimal  language 
skills  who  are  not  fluent  in  any 
language. 

To  be  funded  under  this  priority,  a 
project  must  choose  at  least  one,  but  no 
more  than  four,  of  the  following 
research  activities: 

(1)  Investigate,  compare,  and  evaluate 
the  effectiveness  of  mental  health 
services  provided  by  mental  health 
providers  using  qualified  sign  language 
interpreters  as  opposed  to  services 
provided  by  mental  health  providers 
fluent  in  sign  language.  The  research 
project  must  consider  the  educational, 
clinical,  and  professional  credentials  of 
each  provider. 

(2)  Investigate,  evaluate,  and  develop, 
as  needed,  model  psychological  testing 
instruments  for  deJaf,  hard-of-hearing,  or 
deaf-blind  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgroimds. 

(3)  Identify,  evaluate,  and  develop,  as 
needed,  for  use  in  mental  health 
settings,  model  communication 
strategies  for  individuals  with  minimal 
language  skills  who  are  deaf,  hard-of- 
hearing,  or  deaf-blind. 

(4)  Identify  and  evaluate  factors  that 
assist  or  hinder  entrance  into  the 
delivery  system  of  mental  health 
services  for  deaf,  hard-of-hearing,  or 
deaf-blind  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgroimds. 

(5)  Identify  and  evaluate  factors  that 
have  an  impact  on  the  effectiveness  of 
the  delivery  of  mental  health  services  to 
deaf,  hard-of-hearing,  or  deaf-blind 
individuals  from  diverse  racial,  ethnic, 
and  linguistic  backgrounds. 

(6)  Investigate  and  evaluate  factors 
that  have  an  impact  on  mental  health 
service  provision  in  the  criminal  justice 
system  to  deaf,  hard-of-hearing,  and 
deaf-blind  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgroimds,  including  individuals 
with  minimal  language  skills. 

(7)  Investigate,  evaluate,  and  develop, 
as  needed,  mental  health  outcome 
measures  for  deaf,  hard-of-hearing,  or 
deaf-blind  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgrounds. 

In  addition,  each  project  must: 
•  Involve  deaf,  hard-of-hearing,  and 
deaf-blind  mental  health  consumers 
from  diverse  racial,  ethnic,  and 
linguistic  backgrounds  in  all  phases  of 
research,  as  appropriate. 


•  Involve  family  members  of  deaf, 
hard-of-hearing,  and  deaf-blind  mental 
health  consumers  from  diverse  racial, 
ethnic,  and  linguistic  backgrounds  in  all 
phases  of  research,  as  appropriate. 

•  Involve  individuals  with 
disabilities  and  individuals  from  diverse 
racial,  ethnic,  and  linguistic 
backgrounds  in  all  phases  of  research,  as 
appropriate. 

•  As  directed  by  the  NIDRR  project 
officer  for  these  programs,  collaborate 
with  other  NIDRR  projects  and  the 
National  Center  for  the  Dissemination  of 
Disability  Research. 

Priority  3 — Developing  Models  To 
Promote  the  Use  of  NIDRR  Research 

This  priority  is  intended  to  establish 
a  project  that  will  develop  and  test 
models  for  increasing  the  effective  use 
of  NIDRR  research  results. 

To  be  funded  under  this  priority  a 
project  must — 

(1)  Analyze  research  information 
principally  produced  by  NIDRR  grantees 
to  determine  the  extent  to  which  any  of 
the  information  has  not  been 
disseminated  or  has  been  disseminated 
but  not  effectively  used. 

(2)  Develop  models  for  particular 
kinds  of  information,  such  as 
engineering,  health,  employment, 
education,  and  independent  living,  and 
for  particular  intended  groups  such  as 
professionals,  individuals  with 
disabilities,  their  family  members,  and 
researchers. 

(3)  Describe  the  models  and  prepare 
training  materials  in  accessible  and 
alternative  formats  to  assist  others  to  use 
the  models. 

(4)  Test  each  model. 

(5)  Evaluate  the  success  of  each 
model. 

In  carrying  out  these  activities,  the 
project  must: 

•  Provide  training  for  NIDRR  research 
projects  and  centers; 

•  Ensure  the  relevance  of  all  activities 
to  rehabilitation  researchers,  individuals 
with  disabilities,  and  their  family 
members; 

•  Include  techniques  to  reach 
individuals  from  diverse  racial,  ethnic, 
and  cultural  backgrounds;  and 

•  Collaborate  with  NIDRR-funded 
projects  and  centers. 

Intergovernmental  Reiiew 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Applicable  Program  Regulations:  34 
CFR  part  350. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
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(Catalog  of  Federal  Domestic  Assistance 
Number  84.133A.  Disability  and 
Rehabilitation  Research  Projects) 

Program  Authority:  29  U.S.C.  762(g)  and 
764(b). 

Dared:  September  9.  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 
Rehabilitative  Services. 

Appendix 

Analysis  of  Comments  and  Changes 

Priority  1 — Health  Services  Research 

Comment:  Two  commenters  suggested  that 
NIDRR  add  depression  or  other  psychological 
conditions  to  the  study  of  prospective 
payment  in  medical  rehabilitation. 

Discussion:  Applicants  could  choose  to 
propose  a  study  pertaining  to  depression  or 
other  psychological  conditions  and  the 
prospective  payment  system  in  medical 
rehabilitation;  however.  NIDRR  has  no  basis 
to  determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None.  > 

Comment:  One  commenter  asked  for 
clarification  of  whether  the  priority  focuses 
exclusively  on  acute  rehabilitation  and  not 
other  levels  and  settings  of  care. 

Discussion:  Applicants  could  choose  to 
propose  a  study  that  examines  the  range  of 
rehabilitation  settings;  however,  the  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  asked  whether 
the  priority  should  focus  on  longer  intervals 
of  care,  rather  than  a  single  inpatient 
rehabilitation  admission. 

Discussion:  Applicants  could  choose  to 
propose  a  study  that  focuses  on  longer 
intervals  of  care;  however,  NIDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  focus  on  this  issue.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  asked  whether 
NIDDR  would  allow  applicants  to  propose 
related  projects  within  a  single  proposal. 
This  commenter  was  concerned  because 


relevant  Medicare  data  for  examining  the 
impact  of  Prospective  Payment  System  (PPS) 
will  not  be  available  until  later  in  the  time 
period  for  the  proposed  grant  award(s). 

Discussion:  Applicants  could  choose  to 
propose  related  projects  during  the  course  of 
the  study;  the  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  asked  whether 
priority  (2)(b)  duplicates  work  that  the  Center 
for  Medicaid  and  Medicare  Services  (CMS) 
plans  to  perform  to  recalculate  medical 
rehabilitation  prospective  payment 
adjustments  and  asked  if  there  were  specific 
issues  about  this  process  of  concern  to 
NIDRR,  such  as  "omitted  comorbidity  codes 
in  the  IRF-PAI,  inconsistent  coding  of 
comorbidities,  or  comorbidities  that  develop 
or  become  apparent  after  an  inpatient 
rehabilitation  hospitalization." 

Discussion:  NIDRR  is  not  specifying  that 
applicants  duplicate  work  being  undertaken 
by  CMS.  It  is  anticipated  that  NIDRR's 
research  will  build  on  and  support  research 
being  done  at  CMS  by  focusing  on  issues 
specifically  affecting  provision  of  and  access 
to  medical  rehabilitation  services  for  persons 
with  disabilities.  To  the  extent  that  the  topic 
examples  provided  in  the  comment  meet  this 
expectation,  applicants  could  choose  to 
propose  research  on  one  of  these  areas.  The 
peer  review  process  will  evaluate  the  merits 
of  the  proposals. 

Changes:  None. 

Priority  2 — Mental  Health  Service  Delivery  to 
Deaf,  Hard  of  Hearing,  and  Deaf-Blind 
Individuals  From  Diverse  Racial,  Ethnic,  and 
Linguistic  Backgrounds 

Comment:  Several  commenters  suggested 
that  the  priority  include  mental  health 
service  delivery  to  deaf,  hsu-d  of  hearing,  and 
deaf-blind  individuals  in  the  criminal  justice 
system,  including  both  prisons  and 
courtrooms.  Competency  determinations, 
particularly  for  deaf,  hard-of-hearing,  and 
deaf-blind  persons  with  limited  language 
abilities,  therapies  and  psycho-educational 
programs  within  the  prison  system, 
communications  accessibility  and  general 
mental  health  service  delivery  were 
described  as  areas  in  need  of  resesirch. 

Discussion:  A  review  of  the  literature 
reveals  a  paucity  of  published  information 
regarding  mental  health  service  delivery  to 
deaf,  hard-of-hearing,  and  deaf-blind 
individuals  in  the  criminal  justice  system. 
This  indeed  suggests  a  need  for  further  study 
and  research. 

Changes:  The  final  priority  invites 
applicants  to  investigate  and  evaluate  factors 
that  have  an  impact  on  mental  health  service 
provision  in  the  criminal  justice  system  to 
deaf,  hard-of-hearing.  and  deaf-blind 
individuals  from  diverse  racial,  ethnic,  and 
linguistic  backgrounds. 

Comment:  Several  commenters  suggested 
that  the  priority  include  a  focus  on  mental 
health  service  delivery  to  deaf,  hard-of- 
hearing.  and  deaf-blind  children. 

Discussion:  NIDRR  agrees  that  a  focus  on 
children  would  be  worthwhile,  and 
applicants  may  submit  applications  in  this 
area.  However,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 


required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
funding  eligibility  be  prioritized  to  State 
Departments  of  Mental  Health  Research 
Divisions,  with  academic  institution  support 
and  consultation. 

D/scussion.- U.S.  Department  of  Education 
regulations  implementing  the  Rehabilitation 
Act  (34  CFR  350.3)  stipulate  who  is  eligible 
for  an  award.  States  and  institutions  of  higher 
education  are  included  on  that  list,  as  are 
public  or  private  agencies,  including  for- 
profit  agencies,  public  or  private 
organizations,  including  for-profit 
organizations,  and  Indian  tribes  and  tribal 
organizations.  NIDRR  will  consider 
applications  from  any  applicant  that  meets 
the  statutory  requirements  under  the  funding 
authority.  The  peer  review  process  will 
evaluate  the  merits  of  submitted  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  a 
focus  on  mental  health  service  delivery  in 
rural  areas. 

Discussion:  NIDRR  is  concerned  about 
mental  health  service  delivery  in  rural  areas. 
Applicants  may  propose  to  study  service 
delivery  in  rural  areas  under  questions  (4)  or 
(5);  however,  NIDRR  has  no  basis  to 
determine  that  all  applicants  should  be 
required  to  focus  on  these  issues.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  Two  commenters  suggested  that 
the  priority  require  that  deaf,  hard  of  hearing, 
and  deaf-blind  mental  health  consumers  from 
diverse  backgrounds  be  included  in  all  stages 
of  research. 

Discussion:  NIDRR  is  a  strong  proponent  of 
participatory  action  research  and  encourages 
consumer  involvement  in  all  stages  of 
NIDRR-sponsored  research.  The  proposed 
priority  requires  the  involvement  of 
individuals  with  disabilities,  including  deaf, 
hard-of-hearing,  and  deaf-blind  individuals 
and  individuals  from  diverse  racial,  ethnic, 
and  linguistic  backgrounds.  This  designation 
includes  mental  health  consumers  and  deaf, 
hard-of-hearing,  and  deaf-blind  mental  health 
consumers. 

Changes:  The  final  priority  specifies  that 
deaf,  hard-of-hearing,  and  deaf-blind  mental 
health  consumers  should  be  included  in  all 
phases  of  research. 

Comment:  One  commenter  suggested  that 
NIDRR  require  that  family  members  be 
included  in  all  stages  of  research. 

Discussion:  NIDRR  agrees  that  the  addition 
of  family  members  would  tie  helpful  to  the 
research  process. 

Changes:  The  priority  has  been  changed  to 
include  a  requirement  that  family  members 
be  included  in  all  stages  of  research. 

Comment:  One  commenter  suggested  that 
the  research  priority  focus  on  mental  health 
generally,  rather  than  focusing  specifically  on 
mental  health  and  deafness. 

Discussion:  NIDRR  funds  (and  has  funded) 
a  variety  of  mental  health-related  initiatives, 
of  which  this  is  one.  The  background 
statement  supporting  this  priority  is  available 
fitim  the  person  listed  in  FOR  MORE 
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INFORMATION  CONTACT  or  in  the  application 
package.  It  demonstrates  a  compelling  need 
for  research  in  this  particular  area.  Therefore, 
NIDRR  has  decided  upon  this  area  of  focus. 

Changes:  None. 

CommentrOne  commenter  noted  the 
growing  importance  of  interactive  video 
technology  in  psychological  test  instruments. 

Discussion:  Applicants  may  propose 
research  related  to  interactive  video 
technology  under  question  (2),  which  deals 
with  model  psychological  test  instruments, 
or  under  question  (5),  which  covers  factors 
that  have  an  impact  on  the  effectiveness  of 
service  delivery.  However,  NHDRR  has  no 
basis  to  determine  that  all  applicants  should 
be  required  to  focus  on  this  issue.  The  peer 
review  process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
question  (2)  be  split  into  two  separate 
research  questions  so  that  psychological  test 
instruments  and  mental  health  outcome 
measures  are  listed  as  two  separate  research 
areas. 

Discussion:  NIDRR  recognizes  that 
different  areas  of  expertise  may  be  needed  for 
research  on  psychological  test  instruments 
and  mental  health  outcome  measures. 

Changes:  The  priority  has  been  changed  to 
include  two  separate  research  activities,  one 
on  psychological  test  instruments  and  a 
separate  activity  on  mental  health  outcome 
measures. 

Comment:  One  commenter  suggested  that 
the  order  of  the  listed  research  questions  be 
changed  to:  (4),  (5).  (1),  (2).  (3),  to 
demonstrate  that  the  questions  are 
interconnected  and  do  not  stand  apart  from 
each  other. 

Discussion:  The  scope  of  this  grant  is 
small,  encouraging  depth  of  focus. 
Applicants  are  instructed  to  select  between 
one  and  four  research  questions.  Applicants 
may,  but  are  not  required  to,  conceptualize 
the  research  questions  as  an  interconnected 
whole. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  priority  be  specific  as  to  which 
population  (deaf,  hard-of-hearing,  or  deaf- 
blind)  is  being  addressed,  since  each 
population  has  separate  needs. 

Discussion:  Within  the  scope  of  the 
priority,  applicants  may  choose  to  focus  on 
any  population  or  grouping  of  populations. 
The  peer  review  process  will  evaluate  the 
merits  of  the  proposals. 

Changes:  None. 

Comment:  A  number  of  commenters  raised 
the.  issue  of  the  use  of  technology  in  mental 
health  service  delivery  for  deaf,  hard-of- 
hearing,  and  deaf-blind  individuals. 

Discussion:  Technology  is  an  area  ripe  for 
research,  and  NIDRR  encourages  those  who 
are  interested  to  submit  proposals  in  this 
area.  The  peer  review  process  will  evaluate 
the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  stated  that  the 
issue  of  direct  communication  with  a 
therapist  who  can  sign,  as  opposed  to 
communication  with  therapists  via 
interpreters  is  not  relevant  given  recent 
technological  developments  such  as  cochlear 
implants  and  voice-to-text  computers. 


Discussion:  Recent  technological 
developments  certainly  are  relevant  to 
communication  in  mental  health  settings. 
However,  they  do  not  render  the  question  of 
therapists  who  sign  vs.  those  who  use 
interpreters  irrelevant.  Many  deaf,  hard-of- 
hearing,  and  deaf-blind  individuals  do  not 
use  voice-to-text  computers  or  do  not  have 
cochlear  implants.  If  applicants  wish  to 
propose  research  on  technology  in  mental 
health  settings,  they  are  encouraged  to  do  so. 
However,  NEDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
focus  on  these  issues.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  Two  commenters  suggested  that 
the  priority  include  a  focus  on  deaf,  hard-of- 
hearing,  and  deaf-blind  individuals  who 
communicate  orally  as  well  as  those  who 
communicate  through  sign  language.  One 
suggested  a  focus  on  the  use  of  technology 
with  oral  deaf  persons. 

Discussion:  Applicants  may  propose 
projects  that  focus  on  oral,  manual,  or  any 
other  type  of  communication,  including 
technological.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  term  "late-deafened"  be  added  to  the 
priority,  noting  that  for  individuals  who  are 
late-deafened,  deafness  may  be  seen  as  a  loss 
rather  than  as  a  culture  (as  it  is  for  many  pre- 
lingually  deaf  people).  This  commenter  also 
noted  that  late-deafened  individuals  may 
have  different  social,  emotional  and 
vocational  experiences  than  pre-lingually 
deaf  individuals. 

Discussion:  Individuals  who  are  late- 
deafened  are  subsumed  under  the  category 
"deaf  and  thus  are  included  in  the  priority. 
NIDRR  recognizes  that  the  social,  emotional, 
vocational  and  communicative  experiences 
of  late-deafened  individuals  may  differ  from 
those  of  culturally  deaf  individuals. 
Applicants  may  choose  to  focus  research  on 
the  specific  needs  of  late-deafened 
individuals.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  noted  that 
research  is  needed  on  the  use  of  interpreters 
with  deaf,  hard-of-hearing,  and  deaf-blind 
individuals  who  have  minimal  language 
skills  (MLS).  This  commenter  noted,  for 
example,  that  specialized  training  is  needed 
for  MLS  interpreters,  and  that  the  use  and 
role  of  deaf  interpreters  for  deaf,  hard-of- 
hearing,  and  deaf-blind  people  with  MLS 
should  be  studied. 

Discussion:  These  indeed  are  important 
issues,  and  they  can  be  proposed  under 
question  (3)  of  the  priority.  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  suggested 
research  into  the  "one-stop  shop"  concept  for 
purposes  of  mental  health  service  delivery  to 
deaf,  hard-of-hearing,  and  deaf-blind 
individuals. 

Discussion:  Applicants  may  propose 
research  into  the  "one-stop  shop"  concept 
under  questions  (4)  or  (5)  of  this  priority. 


However,  NIDRR  has  no  basis  to  determine 
that  all  applicants  should  be  required  to 
focus  on  this  issue.  The  peer  review  process 
will  evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  stated  that 
funds  should  be  directed  to  obtaining  basic 
prevalence,  demand,  and  incidence  data  to 
define  the  scope  of  a  particular  study  within 
a  particular  geographic  area. 

Discussion:  An  exploration  of  pr^^-alence, 
demand,  and  incidence  data  within  a 
particular  geographic  area  could  be  included 
within  an  application  for  funding.  However. 
NIDRR  has  no  basis  to  determine  that  all 
applicants  should  be  required  to  focus  on 
this  issue.  The  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  the 
development  of  standards  for  clinician  sign 
language  competency,  and  noted  that  many 
clinicians  who  think  they  can  communicate 
in  sign  language  in  fact  are  not  rompetent 

D/.-iCu.ss/on;  Clinician  sign  language 
competency  could  be  a  measure  of  treatment 
effectiveness  for  clinii;ians  who  sign  for 
themselves,  and  could  be  studied  under 
question  (1).  The  development  of  actual 
standards  of  competence  would  need  to  be 
done  in  conjunction  with  appropriate  sign 
language  agencies  and  professionals  in  the 
deaf  community.  An  applicant  could  propose 
such  a  project  as  part  of  question  (1).  The 
peer  review  process  would  evaluate  the 
merits  of  the  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
the  priority  focus  on  systems  of  care  rather 
than  clinical  issues. 

Discussion:  Applicants  who  wish  to  focus 
on  systems  of  care  issues  may  do  so  under 
questions  (4),  (5),  or  (6).  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposals. 

Changes:  None. 

Comment:  One  commenter  suggested  a 
focus  on  a  comprehensive  mental  health 
delivery  system  for  deaf,  hard-of-hearing.  or 
deaf-blind  persons.  The  commenter  noted 
that  the  system  should  include  a  broad  focus 
of  therapeutic  options  such  as:  housing, 
substance  abuse  rehabilitation,  case 
management,  mental  health  therapists  fluent 
in  American  Sign  Language,  and  sign 
language  interpreters  (for  when  signing 
therapists  are  unavailable). 

Discussion:  Applicants  who  wish  to  focus 
on  systems  of  care  issues  may  do  so  under 
questions  (4),  (5),  or  (6).  The  peer  review 
process  will  evaluate  the  merits  of  the 
proposals.  • 

Changes:  None. 

Comment:  One  commenter  stated  that 
psychological  testing  for  hard-of-hearing  and 
late-deafened  individuals  currently  is  not  a 
problem  and  does  not  need  attention  in  the 
priority. 

Discussion:  All  applicants,  including  those 
focusing  on  psychological  test  instruments, 
will  need  to  define  and  justify  their  target 
population(s).  The  literature  review  will  be 
an  important  part  of  that  justification.  The 
peer  review  process  will  evaluate  the  merits 
of  submitted  proposals. 

Changes:  None. 
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Comment:  One  commenter  suggested  that 
the  priority  focus  on  deaf,  hard-of-hearing. 
and  deaf-blind  populations  generally,  and 
include  diversity  within  that  focus  (rather 
than  focusing  exclusively  on  diversity). 

Discussion:  The  focus  of  this  priority  is  on 
persons  from  diverse  racial,  ethnic,  and 
linguistic  backgrounds.  However,  individual 
applicants  may  devise  their  own 
organizational  framework,  including  target 
population.  The  peer  review  process  will 
evaluate  the  merits  of  submitted  proposals. 

Changes:  None. 

Comment:  One  commenter  suggested 
educating  clinicians  on  communication  with 
deaf-blind  individuals. 

Discussion:  An  applicant  could  pursue  this 
issue  under  question  (3).  covering  model 
communication  strategies  with  deaf,  hard-of- 
hearing,  or  deaf-blind  individuals  who  have 
minimal  language  skills,  or  under  questions 
(4)  or  (5).  The  peer  review  process  will 
evaluate  the  merits  of  the  proposals. 

Changes:  None. 

Priority  3 — Developing  Models  To  Promote 
the  Use  of  NIDRR  Research 

Comment:  One  commenter  suggested  that 
the  priority  be  broadened  to  include  research 
projects  that  were  not  sponsored  by  NIDRR. 

Discussion:  NIDRR  understands  the  value 
of  research  sponsored  by  other  entities,  and 
it  may  be  necessary  to  look  at  this  research 
to  fully  develop  topic  areas;  however,  an 
emphasis  on  NIDRR-sponsored  research  is 
preferred. 

Changes:  The  priority  has  been  changed  to 
reflect  that  NIDRR-sponsored  research  is 
preferred. 

Comment:  One  commenter  felt  that 
nondisability-focused  research  should  be 
included,  such  as  that  pertaining  to  welfare- 


to-work  projects,  in  order  to  infuse  disability 
research  with  what  has  been  learned  in  that 
area  and  to  promote  the  transfer  of  disability 
research  to  the  non-disability  field. 

Discussion:  This  comment  is  broader  than 
the  proposed  priority  area  to  develop  specific 
models  that  could  be  useful  for  the 
utilization  of  disability  research.  Just 
developing  a  model  that  includes  other  types 
of  research  will  not  achieve  the  kind  of 
outcome  this  commenter  seeks.  This  might 
lend  itself  to  a  broader  priority  in  the  future. 

Changes:  None. 

Comment:  One  commenter  suggested  that 
bullet  number  3  be  changed  to  add  the  words 
"alternate  media"  to  ensure  that  training 
materials  produced  would  be  ready  for  use 
with  audiences  with  disabilities. 

Discussion:  NIDRR  agrees  that  NIDRR 
supported  programs  should  develop  products 
that  are  accessible  to  all  individuals, 
including  alternative  formats. 

Changes:  The  priority  has  been  changed  to 
add  the  word  alternative. 

Comment:  One  commenter  suggested  that 
the  second  unnumbered  bullet  be  amended 
to  include  the  words  "rehabilitation 
researchers  and"  individuals  with 
disabilities. 

Discussion:  NIDRR  wants  to  ensure  that 
this  priority  is  relevant  to  rehabilitation 
researchers  and  to  individuals  with 
disabilities.  In  the  original  priority,  we 
required  participation  of  individuals  with 
disabilities. 

Changes:  The  priority  has  been  changed  to 
reflect  rehabilitation  researchers,  as  well  as 
family  members. 

[FR  Doc.  02-23270  Filed  9-11-02;  8:45  am] 
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DEPARTMENT  OF  EDUCATION 

[CFDA  No.:  84.1 33A] 

Office  of  Special  Education  and 
Rehabilitative  Services;  National 
Institute  on  Disability  and 
Rehabilitation  Research— Disability 
Rehabilitation  Research  Projects 
(DRRP)  Program;  Notice  Inviting 
Applications  for  Fiscal  Year  (FY)  2003 

Purpose  of  the  Program:  The  purpose 
of  the  DRRP  Program  is  to  improve  the 
effectiveness  of  services  authorized 
under  the  Rehabilitation  Act  of  1973 
(the  Act],  as  amended. 

For  FY  2003,  the  competition  for  new 
awards  focuses  on  projects  designed  to 
meet  the  priorities  we  describe  in  the 
PRIORITIES  section  of  this  application 
notice.  We  intend  these  priorities  to 
improve  the  rehabilitation  services  and 
outcomes  for  individuals  with 
disabilities. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  under  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 


Application  Notice  for  Fiscal  Year  2003  Disability  Rehabilitation  Research  Projects,  CFDA  No.  84-1 33A 


Funding  priority 

Application  Available 

Deadline  for  transmittal  of 
applications 

Estimated 

available 

funds 

Estimated 

average 

size  of 

awards 

Maximum 

award 

amount 

(per 

year)* 

Estimated 

numt>er 

of  awards 

Project 

period 

(months) 

84. 133A-8:  Health  Serv- 
ices Research. 

84. 133A-11:  Menial 
Health  Service  Delivery 
to  Deaf,  Hard  of  Hear- 
ing, and  Deaf-Blind  Indi- 
viduals from  Diverse 
Racial,  Ethnic,  and  Lin- 
guistic Backgrounds. 

84.  ia3A-14:  Developing 
Models  to  Promote  the 
Use  of  NIDRR  Re- 
search. 

September  12,  2002  

September  12,  2002  

September  12,  2002  

November  12,  2002  

November  12,  2002  

Novemtjer  12,  2002  

$600,000 
600,000 

350,000 

$300,000 
300.000 

350,000 

$300,000 
300.000 

350,000 

2 
2 

1 

60 
60 

60 

Note  1 :  We  will  reject  without  consideration  any  application  that  proposes  a  budget  exceeding  the  stated  maximum  award  amount  in  any  year 
(See  34  CFR  75.104(b)). 

I  2:  The  Department  is  not  tx>und  by  any  estimates  in  this  notice. 


Applicable  Regulations:  (a)  The 
Education  Department  General 
Administrative  Regulations  (EDGAR), 
34  CFR  parts  74.  75,  77,  80,  81,  82,  85, 
86  and  97,  and  (b)  The  program 
regulations  34  CFR  part  350. 


Priorities 

This  competition  focuses  on  projects 
designed  to  meet  the  priorities  in  the 
notice  of  final  priorities  for  these 
programs,  published  elsewhere  in  this 
issue  of  the  Federal  Register. 


For  FY  2003,  these  priorities  are 
absolute  priorities.  Under  34  CFR 
75.105(c)(3),  we  consider  only 
applications  that  meet  one  or  more  of 
these  priorities. 

Selection  Criteria:  The  selection 
criteria  to  be  used  for  these 
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competitions  will  be  provided  in  the 
application  package  for  each 
competition. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  P.O.  Box 
1398,  Jessup,  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  call'  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html. 

Or  its  E-mail  address: 
edpubs@inet.ed.gov. 

If  you  request  an  application  from  ED 
Pubs,  be  sure  to  identify  this 
competition  as  follows:  CFDA  niunber 
84.133A. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317, 
Switzer  Building,  Washington,  DC 
20202-2550.  Telephone:  (202)  205- 
8207.  If  you  use  a  telecommimications 
device  for  the  deaf  (TDD),  you  may  call 


the  Federal  Information  Relay  Services 
(FIRS) at  1-800-877-8339. 

However,  the  Department  is  not  able 
to  reproduce  in  an  alternative  format  the 
standard  forms  included  in  the 
application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education,  400  Maryland  Avenue,  SW., 
room  3412,  Switzer  Building, 
Washington,  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via 
Internet:  Donna. Nang}e@ed. gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  may  call  the 
TDD  number  at  (202)  205-4475. 

Individuals  with  disabilities  may 
obtain  this  document  in  an  alternative 
format  (e.g.,  Braille,  large  print, 
audiotape,  or  computer  diskette)  on 
request  to  the  contact  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

Intergovernmental  Review 

This  program  is  not  subject  to 
Executive  Order  12372  and  the 
regulations  in  34  CFR  part  79. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 


Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site:  http:// 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  free,  at  1- 
888-293-6498;  or  in  the  Washington. 
DC  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  doi  ument 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  nffi(.ial 
edition  of  the  Federal  Register  and  the  C^ode 
of  Federal  Regulations  is  available  on  CJPO 
Ai:cess  at:  http:/ /\vwv\  arress.gpo.go\   nam / 
index.html. 

Program  Authority:  29  U.S.C.  ~fi2lg)  and 
764(b). 

Dated:  September  9.  2002. 
Robert  H.  Pastemack, 

Assistant  Secrelar,  for  Sppcial  Education  and 

Rehabilitative  Senices. 

(FR  Doc.  02-23271  Filed  9-11-02;  HAS  am] 
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3  CFR 

ProcwfiMtionsi 

7586 56211 

7587 56745 

7588 56893 

7589 57123 

7590 57125 

Administrativ*  Orders: 
Presidential 

Detemf)lnations: 
No.  02-29  of  August 

30.2002 57127 

Executive  Orders: 
10173  (Anriended  by 

EC  13273) 56215 

13273 56215 


5  CFR 

213 

Proposed  Rules: 

531 


.56475 
.57536 


7  CFR 

354 5621 

785 57309 

905 57319 

989 57501 

996 57129 

997 57129 

998 57129 

999 57129.  57503 

1219 56895 

1470 57719 

1487 57326 

1946 57309 

Proposed  Rules: 

948 57537 

1124 56936 

1405 57759 


10  CFR 

Chap.  1 57084 

16 57506 

Proposed  Rules: 

Chap.  1 57120 

72 56876 

430 56232 

490 57347 

12  CFR 

8 57509 

Proposed  Rules: 

1750 57760 

13  CFR 

121 56905,  56928 

Proposed  Rules: 

102.... 57539 

121 56944,56966 

14  CFR 

21 57487,  57490 


36 57487 

39 56218,  56747,  56748, 

56750,  57145,  57146,  57510, 
57514 

71  56475,  56476,  56477, 

564778,  56929,  57329 

91 57487 

ProposMI  Rutes: 

39 56503,  56506,  56768, 

57349,  57351 

71 57063 

91 56740 

93 56740 

135 57352 

193 56770,  56774 


57767 


15  CFR 

Proposed  Rules: 

806 

16  CFR 

Proposed  Rules: 

1610 57770 

17  CFR 

200 56219 

228 57276 

229 57276 

232 57276 

240 56462.  57276 

249 56462.  57276 

270 57276 

274 56462,  57276 

Proposed  Rules: 

249 

270 

274 


57298 
57298 
.57298 


18  CFR 

401 56753 

Proposed  Rules: 

35 57187 

21  CFR 


Proposed  Rules: 

1310 


.56776 


24  CFR 

982 


56688 


26  CFR 

1 57330 

301 57330 

Proposed  Rules: 

1  56244,  56509,  57543 

301 57354 

27  CFR 

4 56479 

9 56481 


29  CFR 

1926 


57722 


11 
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30CFR 

42 57635 

46 57635 

47 57635 

48 57635 

56 57635 

57 57635 

77 57635 

260 57737 

Proposed  Rules: 

924 56967 

31  CFR  I 

Proposed  Rules: 

538 56969 

550 56969 

560 56969 

32  CFR 

220 57739 

Propossd  Rules: 

861 56777 

33  CFR 

6 56215 

100 56220,56222 

117 56222,  56754.  56929, 

57147 

165 56222,  56485,  56488, 

56755,  57331,  57742 
Proposed  Rules: 

110 56245 

117 56247,  57355,  57773 

165 56245 

36  CFR 

1191 56352 


Proposed  Rules: 

7 56785,  57357 

1190 56441 

1191 56441 

38  CFR 

Proposed  Rules: 

4 56509 

21 57543 

40  CFR 

52 57148,  57155,57515, 

57517,  57520,  57744 

58 57332 

60 57520 

61 57159 

75 57272 

81 57332 

180 56225,  56490,  57521, 

57748 

271 57337 

300 56757,57753 

Proposed  Rules: 

52 57187,  57188,  57357, 

57549,  57550,  57775,  57776 

58 57362 

70 57496 

81 56249,  57362 

86 57188 

90 57188 

152 56970 

158 56970 

194 57189,57190 

271 57191 

300 56794,  57778 

451 57872 

1045 57188 

1051 57188 

1065 57188 


1068 57188 

41  CFR 

Oh.  301 57169 

102-42 56495 

42  CFR 

51d 56930 

403 56618 

44  CFR 

65 57173,  57174 

67 57177 

Proposed  Rules: 

67 57193,57196 

45  CFR 

Proposed  Rules: 

5b 56252 

1604 57550 

47  CFR 

43 56496 

63 56496,57344 

68 57181 

76 56880 

Proposed  Rules: 

73 57203,  57779,  57780, 

57781 
76 56882 

48  CFR 

52 57635 

49  CFR 

1200 57532 

1201 57532 

1241 57532 


1242 57532 

1243 57532 

1244 57532 

1511 56496 

Proposed  Rules: 

195 56970 

571 56976 

580 56976 

581 56976 

582 56976 

583 56976 

584 56976 

585 56976 

586 56976 

587 56976 

588 56976 

1002 57554 

1109 57557 

1114 57557 

50  CFR 

17 57638 

223 56931 

635 56934 

648 56229,  56765,  57758 

660 56497,  56500,  57345, 

57346,  57534 

679 56230,  56231,  56766, 

56934,  57183,  57184,  57185 
Proposed  Rules: 
17 56254,  56257,  57558, 

57783,  57784 

223 57204 

224 57204 

622 56516,57785 

648 56525,57207 

679 56692 

697 56800 


Federal  Register /Vol.  67,  No.  177 /Thursday,  September  12,  2002 /Reader  Aids 


111 


REMINDERS 

The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  12, 
2002 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Apple  Market  Loss 
Assistance  Payment 
Program  II;  published  9- 
12-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Pesticides;  emergency 
exemption,  etc.: 
Thioptianate-methyt; 
published  9-12-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Digital  television  stations;  tat>le 
of  assignments: 
California;  published  8-5-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  housing 
program;  fee  modification; 
published  8-13-02 

PERSONNEL  MANAGEMENT 
OFFICE 

Awards: 
Senior  career  employees 
and  Senior  Executive 
Service  career  members; 
Presidential  Rank  Awards 
and  ottier  awards; 
published  8-13-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
San  Diego  Bay.  CA;  safety 
zone;  published  8-26-02 

TRANSPORTATION 

DEPARTMENT 

Federal  Aviation 

Administration 

Airworthiness  directives: 
Learjet;  pufcilished  8-28-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Servloe 

Kiwifruit  grown  in — 


Califomia;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20688] 
Onions  (sweet)  grown  in — 

Washington  and  Oregon; 
comments  due  t>y  9-20- 
02;  published  7-22-02  [FR 
02-18256] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportation  and  importation  of 
animals  and  animal 
products: 

Bovine  spongiform 
encephalopathy;  disease 
status  change — 
Israel;  comments  due  by 
9-16-02;  published  7-18- 
02  [FR  02-18160] 
Plant  pests: 
Redelivery  of  cargo  for 
inspection;  comments  due 
by  9-16-02;  puttlished  8- 
27-02  [FR  02-21738] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulatkms: 

Cut>a;  agricultural 
commodities;  licensing 
procedures  effectiveness; 
comments  due  by  9-20- 
02;  published  8-21-02  (FR 
02-21161] 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantk: 
fisheries — 

Gulf  of  Mexkx)  shrimp; 
comments  due  by  9-18- 
02;  published  8-19-02 
[FR  02-21023] 
Red  snapper;  comnnents 
due  by  9-18-02; 
published  8-19-02  [FR 
02-21024] 

Reef  fisheries;  red 
snapper  and  shrimp; 
comments  due  by  9-18- 
02;  published  9-12-02 
[FR  02-23097] 
West  Coast  States  and 

Western  Pacific 

fisheries — 

Pacific  Coast  groundfish; 
comments  due  by  9-19- 
02;  published  9-4-02 
[FR  02-22523] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

DOD  Commercial  Air 
Transportation  Quality  and 
Safety  Review  Program; 


comments  due  by  9-20-02; 
published  9-5-02  [FR  02- 
22307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 
products  manufacturing 
and  clay  ceramics 
manufacturing:  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-15869] 
Air  programs: 
Outer  Continental  Shelf 
regulations — 
Califomia;  consistency 
update;  comments  due 
by  9-16-02;  published 
8-16-02  [FR  02-20867] 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Alat>ama;  comments  due  by 

9-20-02;  published  8-21- 

02  [FR  02-21286] 
Fk>rida;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20744] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementatkxi 
plans;  approval  and 
promulgation;  various 
States: 
Florida;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20745] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20746] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Kentucky;  comments  due  by 

9-16-02;  published  8-15- 

02  [FR  02-20747] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Montana;  comments  due  by 

9-18-02;  published  8-19- 

02  [FR  02-20988) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 


Florida;  comments  due  by 
9-19-02;  publi^ed  8-20- 
02  [FR  02-21193] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 

9-19-02;  published  8-20- 

02  [FR  02-21194] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authorizations: 
Florida;  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21190] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Hazardous  waste  program 
authonzatlons: 
Flonda;  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21191] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  9-16-02;  published 
7-31-02  [FR  02-19325] 
Pestickles;  tolerances  in  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2AD,  etc. 
Correction;  comments  due 
by  9-17-02;  published 
8-16-02  [FR  02-20748] 
RadiatkMi  protection  standanjs: 
Transurank:  radk>active 
waste  for  disposal  at 
Waste  Isolation  Pitot 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  Natk>nal 
Latx>ratory-East  Site; 
comments  due  by  9-16- 
02;  published  8-15-02 
[FR  02-20864] 
Los  Alamos  National 
Latwratory;  comments 
due  by  9-16-02; 
published  8-15-02  [FR 
02-20865] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
Natk>nal  oil  and  hazardous 
substances  contingency 
plan- 
National  priorities  list 
update;  comments  due 
by  9-16-02;  published 
8-15-02  [FR  02-20446] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Superfund  program: 
NatkMial  oil  and  hazardous 
substances  contingerxry 
plan — 

National  priorities  list 
update;  comments  due 


IV 
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by  9-16-02;  puUished 
8-15-02  [FR  02-20447] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Food  and  Drug 
Administration 

Human  drugs:  I 

Unapproved  new 
investigational  drug 
products;  export 
requirements;  comments 
due  by  9-17-02;  published 
6-19-02  [FR  02-15358] 
Con-ection;  comments  due 
by  9-17-02;  published 
7-5-02  [FR  C2- 15358] 

Medical  devices: 
Dental  devices — 
Encapsulated  amalgam 
alloy  and  dental 
mercury;  classification 
and  special  controls: 
comments  due  by  9-16- 
02;  published  7-17-02 
[FR  02-17960] 
General  hospital  and 
personal  use  devices — 
Needle-bearing  devices; 
comments  due  by  9-18- 
02;  published  6-20-02 
[FR  02-15493] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  inspection,  and 
licensing: 

Biological  agents  and  toxins 
posing  severe  threat  to 
public  health  and  safety; 
list;  comments  due  by  9- 
17-02;  published  8-23-02 
[FR  02-21512] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18309} 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 

Cntical  habitat         I 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  9-16-02;  published 
7-17-02  [FR  02-17716] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil. 

gas,  and  sulphur  operations: 

Geological  and  geophysical 

explorations;  proprietary 

terms  and  data  disclosure; 

comments  due  by  9-16- 


02;  published  7-17-02  [FR 
02-17880] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Kentucky;  comments  due  by 
9-16-02;  published  8-16- 
02  [FR  02-20820] 
West  Virginia;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20821] 

JUSTICE  DEPARTMENT 
Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone; 
exemption;  comments  due 
by  9-17-02;  published  7- 
19-02  [FR  02-17903] 
LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 
Construction  safety  and  health 
standards: 

Cranes  and  Derricks 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  9-16- 
02;  published  7-16-02  [FR 
02-17768] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Official  seals;  comments  due 
by  9-16-02;  published  7-17- 
02  [FR  02-17962] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Deepwater  ports: 
Regulations,  revision; 
comments  due  by  9-18- 
02:  published  8-19-02  [FR 
02-20952] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Airbus;  comments  due  by  9- 
16-02:  published  8-16-02 
[FR  02-20712] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  comments  due  by 
9-16-02;  published  7-16- 
02  [FR  02-17548] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 


British  Aerospace; 
comments  due  by  9-17- 
02;  published  8-9-02  [FR 
02-20137] 

Eurocopter  France; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-18196] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  9-16- 
02;  published  7-18-02  [FR 
02-18024] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
McDonnell  Douglas; 
comments  due  by  9-17- 
02;  published  7-19-02  [FR 
02-17525] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
MORA  VAN  a.s.;  comments 
due  by  9-20-02;  published 
8-14-02  [FR  02-20516] 

Pilatus  Aircraft  Ltd.; 

comments  due  by  9-20- 

02;  published  8-9-02  [FR 

02-20136] 
Raytheon;  comments  due  by 

9-16-02;  published  7-17- 

02  [FR  02-17885] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Turtwmeca  S.A.;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18203] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Mystere 
Falcon  50  airplanes; 
comments  due  by  9-16- 
02;  published  8-16-02 
[FR  02-20883] 
Class  E5  airspace;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20891] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Statewide  transportatk)n 
planning;  metropolitan 


transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 
DEPARTMENT 
Federal  Transit 
Administration 

Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehrcle  safety 
standards: 

Small  business  entities; 
economic  impact; 
comments  due  by  9-20- 
02;  published  9-6-02  [FR 
02-22703] 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  drawback  centers; 
consolidation;  comments 
due  by  9-20-02;  published 
8-21-02  [FR  02-21111] 

TREASURY  DEPARTMENT 
Internal  Revenue  Service 

income  taxes: 

Cancellation  of 
indebtedness;  guidance; 
comments  due  by  9-17- 
02;  published  6-13-02  [FR 
02-14825] 

Tax  shelter  rules; 
modifkation;  cross- 
reference;  comments  due 
by  9-16-02;  published  6- 
18-02  [FR  02-15322] 

Widely  hekJ  fixed  investment 
trusts;  reporting 
requirements;  comments 
due  by  9-18-02;  published 
6-20-02  [FR  02-15352] 

TREASURY  DEPARTMENT 

Govemment  Securities  Act 
regulations: 
Large  positbn  mles; 

reporting  requirements; 

comments  due  by  9-16- 

02;  published  7-31-02  [FR 

02-19238] 

LIST  OF  PUBUC  LAWS 

This  is  a  continuing  list  of 
publK  bills  from  the  current 
sessk)n  of  Congress  whk:h 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Publk:  Laws 
Update  Servrce)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
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The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
l^nds  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transfen-ed  to  the  county 
under  the  Act.  (Aug.  21 ,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 


National  Monument,  and  for 
ottier  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  Natkmal  Historic 
Trail  Study  Act  (Aug.  21 , 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monunnent  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1578/P.L.  107-216 
James  Peak  Wilderness  and 
Protectkm  Area  Act  (Aug.  21 , 
2002;  116  Stat.  1055) 
H.R.  2068/P.L  107-217 
To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  public 
buildings,  property,  and  worits, 
as  title  40,  United  States 
Code,  "Public  Buildings, 
Property,  and  Worths".  (Aug. 
21,  2002;  116  Stat.  1062) 
H.R.  2234/P.L.  107-218 
Tumacacori  National  Historical 
Parit  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 


H.R.  2440^.L.  107-219 

To  rename  Wolf  Trap  Farm 
Part<  as  "Wolf  Trap  National 
Pari<  for  tfie  Performing  Arts ', 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 

H.R.  2441/P.L.  107-220 

To  amend  tfie  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes.  (Aug 
21,  2002;  116  Stat.  1336) 
H.R.  338Q/P.L.  107-223 
23  To  authorize  the  Secretary 
of  the  Interior  to  issue  right-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 


National  Parte   (Aug  21.  2002; 
116  Stat   1338) 
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Resource  Advisory  Conunittees — 
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Plumas  County,  58012-58013 

General  Services  Administration 

RULES 

Federal  travel: 
Miscellaneous  corrections  and  additions,  57963-57969 

Government  Ettiics  Office 

RULES  '^ 

Government  ethics: 
Incimibent  public  financial  disclosure  reports;  technical 
amendment,  57937-57938 

Government  Printing  Office 

NOTICES 
Meetings: 
Depository  Library  Coimcil,  58054-58055 

Healtfi  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 

See  Food  and  Drug  Administration 

See  National  Institutes  of  Health 

See  Substance  Abuse  and  Mental  Health  Services 

Administration 
NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58055 

IHousing  and  UrtMin  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58069-58070 

Grants  and  cooperative  agreements;  availability,  etc.: 
Facilities  to  assist  homeless — 
Excess  and  surplus  Federal  property,  58105-58135 

Immigration  and  Naturalization  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58077-58078 
Submission  for  OMB  review;  comment  request,  58078- 
58079 

interior  Department 

See  Land  Management  Bureau 
See  Minerals  Management  Service 
See  National  Park  Service 

International  Trade  Administration 
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Antidumping: 
Cut-to-length  carbon  steel  plate  from — 
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Alloy  and  pure  magnesium  from — 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


OFRCE  OF  GOVERNMENT  ETHICS 

5  CFR  Part  2634 
RIN  3209-AAOO 

Technical  Amendment  to  Executive 
Branch  Regulation  Governing  the 
Reporting  Period  for  incumbent  Public 
Financial  Disclosure  Reports 

AGENCY:  Office  of  Government  Ethics 

(OGE). 

ACTION:  Final  rule;  technical 

amendment. 

SUMMARY:  The  Office  of  Government 
Ethics  is  issuing  a  final  rule  to  amend 
the  executive  branchwide  regulation 
that  describes  the  reporting  period  for 
incumbent  public  financial  disclosm-e 
reports  to  conform  with  the  Ethics  in 
Government  Act,  OGE  regulations,  and 
the  report  form  instructions. 
EFFECTIVE  DATE:  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Lorna  A.  Syme,  Government  Ethics 
Specialist,  Progreun  Services  Division, 
Office  of  Government  Ethics; 
Telephone:  202-208-8000,  extension 
1141;  TDD:  202-208-8025;  FAX:  202- 
208-8039. 

SUPPLEMENTARY  INFORMATION:  In  this 
rulemaking,  OGE  is  making  a  technical 
amendment  to  subpart  C  of  its  executive 
branchyvide  financial  disclosiu« 
regulation  codified  at  5  CFR  part  2634. 
Section  2634.308(a)  of  subpart  C  sets 
forth  the  reporting  period  for  inciunbent 
public  financial  disclosure  reports, 
which  shall  be  either  the  preceding 
calendar  year  or  any  portion  of  that  year 
not  already  covered  by  a  new  entrant  or 
nominee  report.  The  Office  of 
Govenmient  Ethics  is  revising  this 
provision  in  order  to  eliminate  the 
language  which  permits  exclusion  of 
any  portion  of  the  preceding  calendar 
year  already  covered  by  a  new  entrant 
or  nominee  report,  so  that  the  reporting 
period  conforms  with  the  time  periods 


specified  in  the  Ethics  in  Government 
Act  of  1978,  5  U.S.C.  appendix,  OGE 
regulations,  and  the  instructions  to  the 
public  financial  disclosure  report  form 
(SF  278).  The  Office  of  Government 
Ethics  believes  that  the  change  to  the 
reporting  period  embodied  in  this 
technical  amendment  is  consistent  with 
its  oversight  responsibilities  pursuant  to 
the  Ethics  Act,  as  well  as  the  applicable 
provisions  (section  102(a)  dealing  with 
contents  of  reports)  of  the  Act. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

Pursuant  to  5  U.S.C.  553(b)  and  (d),  as 
Director  of  the  Office  of  Government 
Ethics,  I  find  good  cause  exists  for 
waiving  the  general  notice  of  proposed 
rulemaking  and  the  opportunity  for 
public  comment  as  to  this  revision.  The 
notice  and  comment  are  being  waived 
because  this  technical  amendment 
concerns  matters  of  agency  organization, 
practice  and  procedure,  and  it  is  in  the 
public  interest  that  the  amendment  take 
effect  promptly. 

Executive  Order  12866 

In  promulgating  this  technical 
amendment,  OGE  has  adhered  to  the 
regulatory  philosophy  and  the 
applicable  principles  of  regulation  set 
forth  in  section  1  of  Executive  Order 
12866,  Regulatory  Planning  and  Review. 
This  amendment  has  not  been  reviewed 
by  the  Office  of  Management  and 
Budget  under  the  Executive  order,  since 
it  is  not  deemed  "significant" 
thereunder. 

Executive  Order  12988 

As  Director  of  the  Office  of 
Govenunent  Ethics,  I  have  reviewed  this 
final  amendatory  regulation  in  light  of 
section  3  of  Executive  Order  12988, 
Civil  Justice  Reform,  and  certify  that  it 
meets  the  applicable  standards  provided 
therein. 

Regulatory  Flexibility  Act 

As  Director  of  the  Office  of 
Govenunent  Ethics,  I  certify  under  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
chapter  6)  that  this  rulemaking  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  it  only  affects  executive  branch 
public  financial  disclosure  filers  and  the 
administration  of  the  reporting  system 
within  executive  branch  agencies. 


Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  (44 
U.S.C.  chapter  35)  does  not  apply 
because  this  final  rule  technical 
amendment  does  not  contain 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 

Unfunded  Mandates  Reform  Act 

For  purposes  of  the  Unfunded 
Mandates  Reform  Act  of  1995  (2  U.S.C. 
chapter  25,  subchapter  II),  this  rule  will 
not  significantly  or  uniquely  affect  small 
governments  and  will  not  result  in 
increased  expenditures  by  State,  local. 
and  tribal  governments,  in  the  aggregate, 
or  by  the  private  sector,  of  $100  million 
or  more  (as  adjusted  for  inflation)  in  any 
one  year. 

Congressional  Review  Act 

The  Office  of  Government  Ethics  has 
determined  that  this  amendator\' 
rulemaking  is  a  nonmajor  rule  under  the 
Congressional  Review  Act  (5  U.S.C. 
chapter  8)  and  has  submitted  a  report 
thereon  to  the  United  States  Senate. 
House  of  Representatives  and  General 
Accounting  Office  in  accordance  with 
that  law. 

List  of  Subjects  in  5  CFR  Part  2634 

Certificates  of  divestiture,  Conflict  of 
interests,  Financial  disclosure, 
Government  employees,  Penalties. 
Privacy,  Reporting  and  recordkeeping 
requirements.  Trusts  and  trustees. 

.Approved:  September  6.  2002. 
Amy  L.  Comstock, 

Director.  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  the  Office  of  Government 
Ethics  is  amending  5  CFR  part  2634  as 
follows: 

PART  2634— EXECUTIVE  BRANCH 
RNANCIAL  DISCLOSURE,  QUAUFIED 
TRUSTS,  AND  CERTIRCATES  OF 
DIVESTITURE 

1.  The  authority  citation  for  part  2634 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  App.  (Ethics  in 
Government  Act  of  1978);  26  U.S.C.  104.3: 
Pub.  L.  101^10,  104  Stat.  890,  28  U.S.C. 
2461  note  (Federal  Civil  Penalties  Inflation 
Adjustment  Act  of  1990),  as  amended  by  Sec. 
31001,  Pub.  L.  104-134,  110  Stat.  1321  (Debt 
Collection  Improvement  Act  of  1996):  E.O 
12674,  54  FR  15159,  3  CFR.  1989  Comp..  p. 
215,  as  modified  bv  E.O.  12731.  55  FR  42547. 
3  CFR.  1990  Comp.,  p.  306. 
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Subpart  C— Contents  of  Reports 

2.  Section  2634.308  is  amended  by 
revising  paragraph  (a)  to  read  as  follows: 

S  2634.308    Reporting  periods  and  contents 
of  public  financial  disclosure  reports. 

(a)  Incumbents.  Each  public  financial 
disclosure  report  filed  pursuant  to 
§  2634.201(a)  shall  include  on  the 
standard  form  prescribed  by  the  Office 
of  Government  Ethics  consistent  with 
subpart  F  of  this  part  and  in  accordance 
with  instructions  issued  by  that  Office, 
a  full  and  complete  statement  of  the 
information  required  to  be  reported 
according  to  the  provisions  of  subpart  C 
of  this  part,  for  the  preceding  calendar 
year  (except  for  §§  2634.303  and 
2634.304,  relating  to  transactions  and 
gifts/reimbursements,  for  which  the 
reporting  period  does  not  include  any 
portion  of  the  previous  calendar  year 
during  which  the  filer  was  not  a  Federal 
employee),  and  in  the  case  of 
§§  2634.306  and  2634.307,  to  include 
the  additional  period  up  to  the  date  of 
filing. 
***** 

[FR  Doc.  02-23314  Filed  9-12-02;  8:45  am] 
BNJJNG  0006  634S-01-P 


FEDERAL  RESERVE  SYSTEM 

12  CFR  Part  208 

[Regulation  H;  Docket  No.  R-1129] 

Reporting  and  Disclosure 
Requirements  for  State  Member  Banks 
WNti  Securities  Registered  Under  the 
Securities  Exchange  Act  of  1934 

agency:  Board  of  Governors  of  the 
Federal  Reserve  System. 
ACTION:  Interim  final  rule  with  request 
for  public  comment. 

SUMMARY:  The  Board  has  modified  its 
regulations  implementing  section  12(1) 
of  the  Secmities  Exchange  Act  of  1934 
to  reflect  the  amendments  made  to 
section  12(i)  by  the  Sarbanes-Oxley  Act 
of  2002.  These  amendments  vest  the 
Board  with  the  authority  to  administer 
and  enforce  several  of  the  enhanced 
reporting,  disclosure  and  corporate 
governance  obligations  imposed  by  the 
Sarbanes-Oxley  Act  with  respect  to  state 
member  banks  that  have  a  class  of 
securities  registered  under  the 
Securities  Exchange  Act  of  1934. 
Because  some  of  the  relevant  provisions 
of  the  Sarbanes-Oxley  Act  to  be 
administered  by  the  Board  are  effective 
already,  or  will  become  effective 
shortly,  the  Board  has  adopted  the  rule 
on  an  interim  basis  and  made  the  rule 
effective  immediately.  The  Board 


requests  comment  on  all  aspects  of  the 
interim  rule,  and  will  modify  the  rule  as 
appropriate  in  light  of  the  comments 
received. 

DATES:  The  interim  rule  is  effective  on 
September  13,  2002.  Comments  on  the 
rule  must  be  received  by  October  15, 
2002. 

ADDRESSES:  Comments  should  refer  to 
Docket  No.  R-1129,  and  should  be 
mailed  to  Ms.  Jennifer  J.  Johnson, 
Secretary,  Board  of  Governors  of  the 
Federal  Reserve  System,  20th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20551  or  mailed  electronically  to 
regs.comments@federalreserve.gov. 
Comments  addressed  to  Ms.  Johnson 
also  may  be  delivered  to  the  Board's 
mail  facility  in  the  west  courtyard  of  the 
Eccles  Building,  located  on  21st  Street 
between  Constitution  Avenue  and  C 
Street,  NW.  Members  of  the  public  may 
inspect  comments  in  Room  MP-500  of 
the  Martin  Building,  between  9  a.m.  and 
5  p.m.  weekdays,  in  accordance  with 
the  Board's  Rules  Regarding  the 
Availability  of  Information  (12  CFR  part 
261). 

FOR  FURTHER  INFORMATION  CONTACT: 
Kieran  J.  Fallon,  Senior  Counsel  (202- 
452-5270),  or  Walter  R.  McEwen, 
Counsel  (202-452-3321),  Legal 
Division;  Terrill  Garrison,  Supervisory 
Financial  Analyst  (202-452-2712), 
Division  of  Baniking  Supervision  and 
Regulation.  Users  of 
Telecommunication  Device  for  Deaf 
(TTD)  only,  call  (202)  263-4869. 
SUPPLEMENTARY  INFORMATION: 

Background 

Section  12(i)  of  the  Securities 
Exchange  Act  (15  U.S.C.  787(i)) 
(Exchange  Act)  vests  the  Board  with  the 
authority  to  administer  and  enforce  the 
disclosure  and  reporting  requirements 
of  sections  12,  13,  14(a),  14(c),  14(d), 
14(f)  and  16  of  the  Exchange  Act  with 
respect  to  state  member  banks  that  have 
a  class  of  securities  registered  under 
section  12(b)  or  12(g)  of  the  Exchange 
Act  (registered  banks). ^  Section  208.36 
of  the  Board's  Regulation  H  (12  CFR  part 
208.36)  implements  the  reporting  and 
disclosine  provisions  of  sections  12, 13, 
14(a),  14(c).  14(d),  14(f)  and  16  of  the 
Exchange  Act  for  registered  banks.  As  a 
general  matter.  Regulation  H  requires 
registered  banks  to  comply  with  the 
rules,  regulations  and  forms  adopted  by 
the  Securities  and  Exchange 
Commission  (SEC)  under  sections  12, 
13,  14(a),  14(c),  14(d),  14(f)  and  16  of  the 


Exchange  Act,  but  requires  registered 
banks  to  file  any  reports  or  forms 
required  by  such  r^ulations  with  the 
Board  (rather  than  the  SEC)  and 
substitutes  the  "Board"  for  the  "SEC" 
each  place  that  term  appears  in  the 
SEC's  rules  and  forms. 

Description  of  Interim  Rule 

On  July  30,  2002,  President  Bush 
signed  into  law  the  Sarbanes-Oxley  Act 
of  2002  (occasionally  referred  to 
hereafter  as  the  "Act").z  Tities  m  and  IV 
of  the  Sarbanes-Oxley  Act  include  a 
number  of  provisions  that  are  designed 
to  improve  the  corporate  governance 
and  financial  disclosures  of  issuers  that 
have  a  class  of  securities  registered 
under  sections  12(b)  or  12(g)  of  the 
Exchange  Act,  or  that  are  required  to  file 
periodic  reports  with  the  SEC  under 
section  15(d)  of  the  Exchange  Act 
(public  issuers). 

The  Sarbanes-Oxley  Act  also 
amended  section  12(i)  of  the  Exchange 
Act  to  vest  the  Board  with  the  authority 
to  administer  and  enforce  several  of  the 
Act's  new  corporate  governance  and 
disclosure  requirements  with  respect  to 
registered  banks.^  In  particular,  this 
amendment  provides  that  the  Board 
shall  be  the  appropriate  agency  to 
administer  and  enforce  the  following 
sections  of  the  Act  with  respect  to 
registered  banks.  (The  effective  date  of 
the  relevant  section,  as  well  as  any 
required  timeframe  for  the  SEC  to  adopt 
implementing  rules,  are  indicated 
parenthetically.) 

•  Section  301,  which  establishes 
certain  oversight,  independence, 
funding  and  other  requirements  for  the 
audit  committees  of  public  issuers,  and 
requires  the  SEC  to  issue  rules  that 
prohibit  any  national  secinities 
exchange  or  national  securities 
association  from  listing  the  securities  of 
an  issuer  that  fails  to  comply  with  these 
audit  committee  requirements.  (The  SEC 
must  adopt  rules  implementing  the 
listing  prohibition  by  April  26,  2003.)  * 

•  Section  302,  winch  mandates  that 
the  SEC  adopt  rules  that  require  the 
principal  executive  officer(s)  and 
principal  financial  officer(s)  of  public 
issuers  to  include  certeun  certifications 
in  the  issuer's  annual  and  quarterly 
reports  filed  under  the  Exchange  Act. 
(The  SEC  issued  fiinal  rules 
implementing  this  section  on  August  28, 
2002.)  5 


'  As  of  lune  30,  2002.  19  state  member  banks  had 
a  class  of  securities  registered  under  sections  12(b) 
or  12(g)  of  the  Exchange  Act  and,  thus,  are 
con.'iidered  registered  banks. 


2  Pub.  L.  102-204  (2002). 

'  See  Sarbanes-Oxley  Act  at  §  3(b)(4)  (amending 
15  U.S.C.  78/(i)). 

■*  These  audit  committee  and  listing  requirements 
were  enacted  as  a  new  subsection  (m)  to  section 
lOA  of  the  Exchange  Act.  See  15  U.S.C.  78f(m). 

3  See  Exchange  Act  Rel.  No.  34-46427  (Aug.  28. 
2002).  available  at  http://www.sec.gov/rules/ 
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•  Section  303,  which  requires  the 
SEC  to  issue  rules  prohibiting  the 
officers  and  directors  of  public  issuers, 
and  persons  acting  under  their 
direction,  fi^m  fraudulentiy 
influencing,  coercing,  manipulating,  or 
misleading  the  issuer's  independent 
auditor  for  purposes  of  rendering  the 
issuer's  financial  statements  materially 
misleading.  (The  SEC  must  issue 
proposed  rules  implementing  section 
303  by  October  28,  2002,  and  must 
adopt  final  rules  implementing  this 
section  by  April  26,  2003.) 

•  Section  304,  which  requires  the 
chief  executive  officer  and  chief 
financial  officer  of  public  issuers  to 
reimburse  the  issuer  for  certain 
compensation  and  profits  received  if  the 
issuer  is  required  to  restate  its  financial 
reports  due  to  material  noncompliance, 
as  a  result  of  misconduct,  with  the 
Federal  secvuities  laws.  (The 
requirements  of  section  304  became 
effective  on  July  30,  2002.) 

•  Section  306(a),  which  prohibits  the 
directors  and  executive  officers  of  any 
public  issuer  of  equity  securities  from 
purchasing,  selling  or  transferring  any 
equity  security  acquired  by  the  duector 
or  executive  officer  in  connection  with 
his  or  her  service  as  a  director  or 
executive  officer  during  any  "blackout 
period"  with  respect  to  the  security. 
(The  provisions  of  section  306(a)  will 
become  effective  on  January  26,  2003.) 

•  Section  401(b),  which  requires  the 
SEC  to  issue  rules  that  prohibit  issuers 
from  including  misleading  pro  forma 
financial  information  in  their  filings 
with  the  SEC  or  in  any  public  release, 
and  that  require  issuers  to  reconcile  any 
pro  forma  fLaancial  information 
included  in  such  filings  or  public 
releases  with  the  issuer's  financial 
statements  prepared  in  accordance  with 
generally  accepted  accounting 
principles  (GAAP).  (The  SEC  must  issue 
final  rules  implementing  section  401(b) 
by  January  26,  2003.) 

•  Section  404,  which  mandates  that 
the  SEC  issue  rules  that  require  all 
annual  reports  filed  under  section  13(a) 


final.shtml.  Section  906  of  the  Sarbanes-Oxley  Act 
includes  another  certification  requirement  that  is 
separate  from  the  certification  requirements  of 
section  302.  Section  906  provides  that  all  periodic 
reports  that  contain  financial  statements  and  that 
are  filed  by  public  issuers  under  sections  13(a)  or 
lS(d)  of  the  Exchange  Act  must  include  a  written 
certification  by  the  chief  executive  officer  and  chief 
financial  officer  (or  equivalent)  that  (1)  the  report 
complies  with  the  requirements  of  section  1 3(a)  or 
15(d)  of  the  Exchange  Act,  and  (2)  the  information 
contained  in  the  periodic  report  fairly  presents,  in 
all  material  respects,  the  financial  condition  and 
results  of  operations  of  the  issuer.  Section  906 
became  e^ctive  on  )uly  30, 2002,  and  persons  who 
knowingly  or  willfully  violate  section  906  are 
subject  to  specified  criminal  penalties.  See  18 
U^S.C.  1350. 


or  15(d)  of  the  Exchange  Act  to  include 
certain  statements  and  assessments 
related  to  the  issuer's  internal  control 
structures  and  procedures  for  financial 
reporting.^  (The  Act  does  not  establish 
a  date  by  which  the  SEC  must  issue 
rules  implementing  the  requirements  of 
section  404.) 

•  Section  406,  which  mandates  that 
the  SEC  adopt  rules  that  require  public 
issuers  to  (1)  disclose  in  their  periodic 
reports  filed  under  the  Exchange  Act 
whether  the  issuer  has  adopted  a  code 
of  ethics  for  its  senior  financial  officers 
and,  if  not,  the  reasons  why  such  a  code 
has  not  been  adopted;  and  (2)  promptly 
disclose  on  Form  8-K  any  change  to,  or 
waiver  of,  the  issuer's  code  of  ethics. 
(The  SEC  must  issue  proposed  rules 
implementing  section  406  by  October 
28,  2002,  and  must  adopt  final  rules 
implementing  the  section  by  January  26, 
2003.) 

•  Section  407,  which  mandates  that 
the  SEC  adopt  rules  that  require  public 
issuers  to  disclose  in  their  periodic 
reports  filed  imder  the  Exchange  Act 
whether  the  audit  committee  of  the 
issuer  includes  at  least  one  financial 
expert  and,  if  not,  the  reasons  why  the 
audit  committee  does  not  include  such 
an  expert.  (The  SEC  must  issue 
proposed  rules  implementing  section 
407  by  October  28,  2002,  and  must 
adopt  final  rules  implementing  the 
section  by  January  26,  2003.) 

In  light  of  the  foregoing,  the  Board  has 
amended  section  208.36(a)  of  Regulation 
H  to  reflect  the  fact  that  the  Board  will 
administer  and  enforce  the  above- 
described  sections  of  the  Sarbanes- 
Oxley  Act  with  respect  to  registered 
banks.  As  noted  above.  Regulation  H 
currentiy  requires  registered  banks  to 
comply  generally  with  the  rules, 
regulations  and  forms  adopted  by  the 
SEC  imder  sections  12, 13, 14(a),  14(c), 
14(d),  14(f)  and  16  of  the  Exchange  Act. 
The  interim  rule  similarly  requires 
registered  banks  to  comply  with  any 
rules,  regulations  and  forms  that  the 
SEC  adopts  under  section  lOA(m)  of  the 
Exchange  Act  (as  added  by  section  301 
of  the  Sarbanes-Oxley  Act),  or  sections 
302,  303,  304,  306(a),  401(b),  404,  406 
and  407  of  the  Sarbanes-Oxley  Act. 
Registered  banks  should  monitor  the 
SEC's  Web  site  [http://www.sec.gov],  the 
Federal  Register,  or  other  appropriate 
publications  to  remain  informed  about 
any  rules  or  regulations  issued  by  the 
SEC  imder  these  sections  of  the 


Sarbanes-Oxley  Act."  If  the  rules  or 
forms  issued  by  the  SEC  under  these 
sections  require  issuers  to  file 
documents  with  the  SEC,  registered 
banks  must  make  such  filings  with  the 
Board  (rather  than  the  SEC)  in 
accordance  with  the  provisions  of 
section  208.36. 

Efifective  Date  of  Rule 

Some  of  the  provisions  of  the 
Sarbanes-Oxley  Act  to  be  administered 
and  enforced  by  the  Board  became 
effective  immediately  upon  enactment 
of  the  Act  (July  30,  2002).  or  became 
effective  on  August  29,  2002. »  In  light  of 
these  statutory  deadlines,  the  Board  has 
adopted  the  modifications  to  section 
208.36(a)  of  Regulation  H  on  an  interim 
basis  without  first  reviewing  ■public 
comments,  and  has  made  the  rule 
effective  immediately  upon  its 
publication  in  the  Federal  Register. 
Pursuant  to  5  U.S.C.  553,  the  Board 
finds  that  it  is  impracticable  to  review 
public  comments  prior  to  the  effective 
date  of  the  interim  rule,  and  that  there 
is  good  cause,  for  the  reasons  discussed 
above,  to  make  the  interim  rule  effective 
on  September  13,  2002.  The  Board  also 
finds,  pursuant  to  12  U.S.C.  4802(b)(1). 
that  there  is  good  cause  to  make  the  rule 
effective  prior  to  the  first  day  of  the  first 
calendar  quarter  that  begins  after 
publication  of  the  rule. 

Request  for  Comments 

The  Board  requests  comment  on  all 
aspects  of  the  interim  rule.  The  interim 
rule  generally  requires  registered  banks 
to  comply  with  the  rules,  regulations 
and  forms  adopted  by  the  SEC  under  the 
sections  of  the  Exchange  Act  and  the 
Sarbanes-Oxley  Act  listed  in  the  rule. 
The  Board  notes  that  section  12(1) 
permits  the  Board  to  modify  the 
requirements  of  these  SEC  rules, 
regulations  and  forms  for  registered 
banks  if  the  Board  (1)  determines  that 
the  SEC's  rules,  regulations  or  forms  are 
not  necessary  or  appropriate  in  the 
public  interest  or  for  the  protection  of 
investors,  and  (2)  publishes  such 
findings  (and  the  reasons  supporting 
such  findings)  in  the  Federal  Register." 

The  Board  intends  to  monitor  the 
rules,  regulations  and  forms  adopted  by 
the  SEC  to  implement  the  provisions  of 
the  Sarbanes-Oxley  Act  that  will  be 
administered  and  enforced  by  the  Board 
with  respect  to  registered  banks,  and  to 
consider  whether  any  modifications  to 


B  Section  404  also  requires  the  registred  public 
accounting  firm  that  prepares  or  issues  the  audit 
report  for  the  issuer's  annual  report  to  attest  to.  and 
report  on,  the  issuer's  assessment  of  its  iitjemal 
control  structures  and  procedures  for  financial 
reporting. 


'  As  noted  above,  the  SEC  already  has  adopted  a 
final  rule  to  implement  the  certification 
requirements  of  section  302  of  the  Act.  See 
Exchange  Act  Release  No.  34-46427  (Aug.  28, 
2002). 

» See  Sarbanes-Oxley  Act.  sections  302  and  304. 

'See  15  U.S.C.  78/(i)l4) 
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such  rules,  regulations  or  forms  would 
be  appropriate  or  necessary  for 
registered  banks.  The  Board  requests 
comment  on  whether  it  would  be 
appropriate  at  this  time  to  modify  any 
of  the  rules,  regulations  or  forms 
adopted  by  the  SEC  to  implement  the 
provisions  of  the  Sarbanes-Oxley  Act 
referenced  in  section  12(i)  of  the 
Exchange  Act.  Commenters  supporting 
any  modifications  to  the  SEC's  rules, 
regulations  or  forms  should  discuss  why 
compliance  with  the  SEC's  rules  would 
be  impracticable  or  unduly  burdensome 
for  registered  banks,  and  how  the 
proposed  modification  would  be 
consistent  with  the  standards  set  forth 
in  section'^12{i)  of  the  Exchange  Act. 

Other  Sarbanes-Oxley  Act  Issues 
Relevant  to  Registered  Banks 

Besides  the  provisions  discussed 
above,  the  Sarbanes-Oxley  Act  also 
includes  a  variety  of  other  provisions 
that  will  affiect  all  issuers  of  public 
securities,  including  state  member 
banks  that  report  to  the  Board  under  the 
Exchange  Act.  For  example,  the  Act 
includes  important  changes  relating  to 
the  independence  of  outside  auditors, 
the  services  that  audit  firms  may 
provide  to  their  audit  clients,  and  the 
composition  and  duties  of  audit 
committees  of  pubUc  issuers. 

In  addition,  the  Sarbanes-Oxley  Act 
made  several  amendments  to  sections 
13  and  16  of  the  Exchange  Act  which 
relate  to  the  financial  disclosures  of 
public  issuers,  lending  by  public  issuers 
to  their  directors  and  executive  officers, 
and  the  timeframe  for  officers,  directors 
and  principal  shareholders  of  public 
issuers  to  report  trades  in  the  equity 
securities  of  the  issuer.^"  Because  these 
amendments  were  made  to  sections  13 
and  16  of  the  Exchange  Act,  the  Board 
is  the  agency  responsible  for 
administering  and  enforcing  these 
provisions  with  respect  to  registered 
banks.  1'  Moreover,  because  section 
208.36  of  Regulation  H  already  requires 
registered  banks  to  comply  with  any 
rules,  regulations  and  forms  adopted  by 
the  SEC  imder  sections  13  and  16  of  the 
Exchange  Act,  registei-ed  banks  must 
comply  with  any  rules  issued  by  the 
SEC  to  implement  the  amendments 
made  by  the  Sarbanes-Oxley  Act  to 
sections  13  and  16  of  the  Exchange  Act. 
unless  these  rules  are  modified  by  the 
Board. 

Accordingly,  registered  banks  are 
encouraged  to  review  the  Sarbanes- 
Oxley  Act  and  to  discuss  the  Act's 


requirements  with  their  directors, 
outside  auditors,  audit  committees  and 
counsel  as  appropriate.  Registered  banks 
also  are  encoiuaged  to  monitor  the 
SEC's  Web  site  (http://www.sec.gov)  or 
other  appropriate  publications  to  keep 
abreast  of  actions  taken  by  the  SEC  to 
implement  the  provisions  of  the 
Sarbanes-Oxley  Act  relating  to  public 
issuers  and  their  officers,  directors  and 
auditors.  The  Board  notes,  for  example, 
that  the  SEC  has  adopted  a  final  rule 
implementing  the  amendments  made  by 
the  Sarbanes-Oxley  Act  to  the  insider 
transaction  reporting  reqiiirements  of 
section  16  of  the  Exchange  Act.'^  The 
Board  also  intends  to  monitor 
developments  in  this  area  and  may  issue 
supervisory  guidance  in  the  future  to 
assist  registered  banks  and  other 
banking  organizations  supervised  by  the 
Federal  Reserve  in  understanding  and 
complying  with  the  requirements  of  the 
Sarbanes-Oxley  Act. 

Plain  Language 

Section  722  of  the  Gramm-Leach- 
Bliley  Act  (12  U.S.C.  4809)  requires  the 
Board  to  use  "plain  language"  in  all 
rules  published  in  the  Federal  Register 
after  January  1,  2000.  The  Board 
believes  the  interim  rule  is  presented  in 
a  simple  and  straightforward  manner, 
and  invites  comment  on  whether  there 
are  additional  steps  that  the  Board  could 
take  to  make  the  interim  rule  easier  to 
understand. 

Regulatory  Flexibility  Act 

Piu-suant  to  section  3(a)  of  the 
Regulatory  Flexibility  Act  (5  U.S.C. 
603(a)),  the  Board  must  publish  an 
initial  regulatory  flexibility  analysis 
with  this  interim  rule.  The  rule 
implements  for  registered  banks  several 
of  the  new  reporting  and  disclosure 
obligations  imposed  by  the  Sarbanes- 
Oxley  Act  on  public  issuers  of 
seciuities.  Consistent  with  section  12(i) 
of  the  Exchange  Act,  the  interim  rule 
requires  registered  banks  to  comply 
with  any  rules,  regulations  or  forms  that 
the  SEC  may  issue  under  the  relevant 
provisions  of  the  Sarbanes-Oxley  Act. 
By  incorporating  the  SEC's  rules, 
regulations  and  forms  by  reference,  the 
interim  rule  seeks  to  minimize  the 
potential  conflict  between  the  interim 
rule  and  the  corresponding  SEC  rules 
and,  thus,  reduce  the  potential  burden 
associated  with  complying  with  the 
Board's  rule.  The  Board  also  has 
requested  comment  on  whether  any  of 
the  SEC's  rules  incorporated  by 
reference  into  the  Board's  rules  would 


'"  See  Sarbanes-Oxley  Act.  sections  401(a),  402. 
403  and  409  (to  be  codi'fed  at  15  U.S.C.  78m(i).  (j). 
(k)  and  (/)  and  78p(a)). 

»>  See  15  U.S.C.  78/(i) 


'2  See  Exchange  Act  Rel.  No.  34-46421  (Aug.  27, 
2002],  which  is  available  on  the  Internet  at  bttp:/ 
/vt-ww.sec.gov/rules/final.shtml. 


impose  imdue  burdens  on  registered 
banks. 

The  objectives  and  legal  basis  for  the 
interim  rule  are  discussed  in  the 
supplementary  information  set  forth 
above.  As  of  June  30,  2002, 19  state 
member  banks  had  a  class  of  seciuities 
registered  imder  sections  12(b)  or  12(g) 
of  the  Exchange  Act  and,  thus,  would  be 
subject  to  the  rule.  As  of  the  same  date, 
only  eight  of  these  institutions  have 
assets  of  less  than  $100  million  and  are 
considered  small  entities  for  purposes  of 
the  Regulatory  Flexibility  Act.  See  5 
U.S.C.  601;  13  CFR  121.201. 

Paperwork  Reduction  Act 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3506; 
5  CFR  part  1320  Appendix  A),  the  Board 
has  reviewed  this  interim  rule  under  the 
authority  delegated  to  the  Board  by  the 
Office  of  Management  and  Budget. 
Consistent  with  the  requirements  of 
section  12(i)  of  the  Exdiange  Act,  the 
interim  rule  requires  registered  banks  to 
abide  by  any  collection  of  information 
reqiiirements  adopted  by  the  SEC  under 
sections  301,  302,  303,  304,  306(a), 
401(b),  404, 406  and  407  of  the 
Sarbanes-Qxley  Act  of  2002.  As  of  Jime 
30,  2002,  there  were  19  registered  banks 
that  will  be  subject  to  the  interim  rule. 
Registered  banks  may  request 
confidential  treatment  of  any 
information  submitted  to  the  Board 
under  the  interim  rule  in  the  manner 
described  in  section  208.36(d)  of  the 
Board's  Regulation  H  (12  CFR 
208.36(d)). 

Because  the  SEC  has  not  yet  adopted 
many  of  the  rules  necessary  to 
implement  the  sections  of  the  Sarbanes- 
Oxley  Act  referenced  above,  the  Board 
is  unable  at  this  time  to  estimate  the 
annual  burden  registered  banks  will 
inciu-  in  compljring  with  the  interim 
rule.  The  Board  notes  that  the  SEC  must 
consider  the  paperwork  burden  imposed 
by  its  rules  in  coimection  with  its 
rulemaking  process,  and  provide  an 
estimate  of  the  niunber  of  hours  persons 
subject  to  the  rule  would  spend  each 
year  in  complying  with  any  collections 
of  information  imposed  by  the  SEC's 
rule.  Registered  banks  and  other  persons 
interested  in  the  potential  paperwork 
burden  imposed  by  the  interim  rule  are 
encouraged  to  monitor  the  SEC's 
rulemaking  process  under  the  Sarbanes- 
Oxley  Act. 

The  Federal  Reserve  may  not  conduct 
or  sponsor,  and  an  organization  is  not 
required  to  respond  to,  an  information 
collection  unless  the  Board  has 
displayed  a  currently  valid  OMB  control 
number.  The  OMB  control  number  for 
the  information  collections  required  by 
the  interim  rule  is  7100-0091. 
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Comments  on  the  collections  of 
information  required  by  the  interim  rule 
may  be  sent  to  the  Office  of 
Management  and  Budget,  Paperwork 
Reduction  Project,  Washington,  DC 
20503,  with  copies  of  the  comments 
sent  to  Mary  M.  West,  Federal  Reserve 
Board  Clearance  Officer,  Division  of 
Research  and  Statistics,  Mail  Stop  41, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 

List  of  Subjects  in  12  CFR  Part  208 

Accounting,  Banks,  banking, 
Reporting  and  recordkeeping 
requirements,  Seciuities. 

Authority  and  Issuance 

For  the  reasons  set  forth  in  the 
preamble,  the  Board  of  Governors  of  the 
Federal  Reserve  System  amends  part 
208  of  chapter  11  of  title  12  of  the  Code 
of  Federal  Regulations  as  follows: 

PART  208— MEMBERSHIP  OF  STATE 
BANKING  INSTITUTIONS  IN  THE 
FEDERAL  RESERVE  SYSTEM 
(REGULATION  H) 

1.  The  authority  citation  for  part  208 
continues  to  read  as  follows: 

Authority:  12  U.S.C.  24.  24a,  36,  92a.  g3a. 
248(a),  248(c),  321-338a,  371d,  461,  481-486, 
601,  611, 1814, 1816,  1818, 1820(d)(9), 
1823(1).  1828(o),  1831, 1831o,  1831p-l, 
1831r-l,  1831W,  1831x,  1835a,  1843^/;,  1882, 
2901-2907,  3105,  3310,  3331-3351,  and 
3906-3909;  15  U.S.C.  78b,  78/(b},  78y(g), 
78/(i},  78o-4(c)(5),  78q,  78q-l,  and  78w;  31 
U.S.C.  5318;  42  U.S.C.  4012a,  4104a,  4104b, 
4106,  and  4128. 

2.  Section  208.36(a)  is  revised  to  read 
as  follows: 

§  208.36    Reporting  requirements  for  State 
member  iMnlcs  subject  to  the  Securities 
Exchange  Act  of  1934. 

(a)  Filing,  disclosure  and  other 
requirements — (1)  General.  Except  as 
otherwise  provided  in  this  section,  a 
member  bank  whose  securities  are 
subject  to  registration  pursuant  to 
section  12(b)  or  section  12(g)  of  the 
Securities  Exchange  Act  of  1934  (the 
1934  Act)  (15  U.S.C.  78/(b)  and  (g))  shall 
comply  with  the  rules,  regulations  and 
forms  adopted  by  the  Securities  and 
Exchange  Commission  (Commission) 
pursuant  to — 

(i)  Sections  lOA(m).  12, 13, 14(a), 
14(c),  14(d),  14(f)  and  16  of  the  1934  Act 
(15  U.S.C.  78f(m),  78/,  78m.  78n(a),  (c). 
(d)  and  (f),  and  78p);  and 

(ii)  Sections  302,  303,  304,  306, 
401(b),  404,  406  and  407  of  the 
Sarbanes-^ey  Act  of  2002  (codified  at 
15  U.S.C.  7241.  7242,  7243,  7244.  7261. 
7262,  7264  and  7265). 

(2)  References  to  the  Commission. 
Any  references  to  the  "Securities  and 


Exchange  Commission"  or  the 
"Commission"  in  the  rules,  regulations 
and  forms  described  in  paragraph  (a)(1) 
of  this  section  shall  with  respect  to 
securities  issued  by  member  banks  be 
deemed  to  refer  to  the  Board  unless  the 
context  otherwise  requires. 
***** 

By  order  of  the  Board  of  Governors  of  the 
Federal  Reserve  System,  September  9,  2002. 
Jennifier  [.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-23364  Filed  9-12-02;  8:45  am] 
BILLING  CODE  «21l>-01-^ 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Doclcet  No.  2002-NM-166-AD;  Amendment 
30-12845;  AD  2002-16-06] 

RIN  2120-AA64 

Airworthiness  Directives;  Empresa 
Brasllelra  de  Aeronautica  S.A. 
(EMBRAER)  Model  EMB-135  and  -145 
Series  Airplanes 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule;  correction. 

SUMMARY:  This  dociunent  corrects  a 
typographical  error  that  appeared  in 
airworthiness  directive  (AD)  2002-16- 
06  that  was  published  in  the  Federal 
Register  on  August  12,  2002  (67  FR 
52398).  The  typographical  error  resulted 
in  specifying  an  incorrect  serial  number 
for  the  auxiliary  power  unit  (APU) 
exhaust  silencer.  This  AD  is  applicable 
to  certain  EMBRAER  Model  EMB-135 
and  -145  series  airplanes.  This  AD 
requires  determining  whether  a 
defective  APU  exhaust  silencer  is 
installed  on  the  airplane;  and  corrective 
actions,  if  necessary. 
DATES:  Effective  August  27.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Tom 
Groves,  Aerospace  Engineer, 
International  Branch,  ANM-116,  FAA, 
Transport  Airplane  Directorate,  1601 
Land  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-1503; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 
Airworthiness  Directive  (AD)  2002-16- 
06,  amendment  39-12845,  applicable  to 
certain  EMBRAER  Model  EMB-135  and 
—145  series  airplanes,  was  published  in 
the  Federal  Roister  on  August  12,  2002 
(67  FR  52398).  That  AD  requires 
determining  whether  a  defective  APU 
exhaust  silencer  is  installed  on  the 


airplane;  and  corrective  actions,  if 
necessary. 

As  published,  paragraph  (a)  of  AD 
2002-16-06  incorrectly  specifies  serial 
number  MOl-0327  through  "NOl- 
0336."  The  correct  serial  number  is 
MOl-0327  through  "M01-0336.  ' 

Since  no  other  part  of  the  regulatory 
information  has  been  changed,  the  final 
rule  is  not  being  republished  in  the 
Federal  Register. 

The  effective  date  of  this  AD  remains 
August  27,  2002. 

S  39.13    [Corrected] 

On  page  52400,  in  the  third  coliunn, 
paragraph  (a)  of  AD  2002-16-06  is 
corrected  to  read  as  follows: 

***** 

(a)  Within  50  flight  hours  after  the 
effective  date  of  this  AD,  inspect  the 
APU  exhaust  silencer  to  determine 
whether  part  number  (P/N)  4503801B. 
serial  number  LOl-0314  through  LOl- 
0326  inclusive,  and  serial  number  MOl- 
0327  through  MOl-0336  inclusive,  is 
installed  on  the  airplane;  per  the 
Accomplishment  Instructions  of 
EMBRAER  Alert  Service  Bulletin  145- 
49-A021,  Change  01,  dated  May  13. 
2002. 


Issued  in  Renton,  Washington,  on 
Septembers,  2002. 
All  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate.  Aircraft  Certification  Service. 
(FR  Doc.  02-23287  Filed  9-12-02:  8:45  ami 

BiUJNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  71 

[Airspace  Doclcet  No.  01-ANM-08] 

Modification  of  Class  E  Airspace, 
Coppertown  and  Butte,  MT 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  makes  several 
changes  to  the  Class  E  airspace  at 
Coppertown,  MT.  First  the  airspace 
designation  is  changed  from 
Coppertowm,  MT,  to  Butte,  MT.  Second, 
the  Class  E  airspace  is  now  qualified  to 
be  active  continuously  because  a  new 
weather  reporting  system  was  installed. 
The  changes  made  by  this  action  are 
intended  to  provide  positive  control  to 
aircraft  executing  instrument  flight  rule 
operations  at  Bert  Mooney  Airport, 
Butte,  MT 
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EFFECTIVE  DATE:  0901  UTC,  November 
28.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Mike  Wall,  A>fM-520.7,  Federal 
Aviation  Administration,  Docket  No. 
Ol-ANM-08, 1601  Lind  Avenue  SW., 
Renton,  Washington  98055-4056: 
telephone  niunber:  (425)  227-2527. 

SUPPLEMENTARY  INFORMATION: 

History 

On  July  10,  2001,  the  FAA  proposed 
to  amend  Title  14  Code  of  Federal 
Regulations,  part  71  (14  CFR  part  71)  by 
modifying  the  Class  E  airspace  at 
Coppertown,  MT  (66  FR  35917).  The 
Class  E  airspace  hours  of  operation  at 
Bert  Mooney  Airport,  Butte,  MT, 
previously  were  restricted  by  NOT  AM 
due  to  the  unavailability  of  weather 
reporting  services.  Newly  installed 
weather  reporting  equipment  at  the 
airport  now  qualifies  the  Class  E  surface 
area  for  continuous  operation.  Class  E 
airspace  is  required  to  contain  aircraft 
executing  the  instnmient  flight 
operations  at  Bert  Mooney  Airport. 
Airspace  researchers  had  noted 
confusion  when  trying  to  locate  the 
airspace  description.  This  action  will 
eliminate  that  confusion  by  changing 
the  name  from  the  collocated  VORTAC 
"Coppertown"  to  the  city  "Butte".  The 
intended  effect  of  this  action  is  to 
provide  for  the  safe  and  efficient  use  of 
the  navigable  airspace.  Interested  parties 
were  invited  to  participate  in  the 
rulemaking  proceeding  by  submitting 
written  comments  on  the  proposal.  A 
comment  was  received  from  the  FAA, 
AVN-500,  National  Aeronautical 
Charting  Office  noting  an  error  in  the 
coordinates  for  the  airport  and 
Coopertown  VORTAC.  A  revision  to  the 
legal  description  was  made  in  the 
Notice  for  Proposed  Rule  Making 
(NPRM)  to  correct  this.  Notice  and 
comment  requirements  were  not 
published  on  this  matter  because  the 
FAA  determined  that  the  error  was 
minor  and  required  that  only  the 
airspace  description  be  changed  and  not 
the  dimension  of  the  affected  airspace. 

The  Rule 

This  amendment  changes  the  hours  of 
operation  due  to  the  installation  of  new 
weather  reporting  equipment,  which 
qualified  the  Class  E  airspace  for 
continuous  operation.  The  airspace  was 
previously  qualified  for  part-time 
operation  between  1300  and  0659  UTC. 
This  final  rule  also  changes  the  airspace 
designation  from  Coppertown.  MT  to 
Butte,  MT.  This  action  will  provide  safe 
and  efficient  use  of  the  navigable 
airspace  and  promote  safe  flight 


operations  between  the  terminal  and  en 
route  transition  stages. 

The  airspace  name  change  and 
effective  hours  will  be  depicted  on 
aeronautical  charts  for  pilot  reference. 
The  coordinates  for  this  airspace  docket 
are  based  on  North  American  Datimi  83. 
Class  E  airspace  designated  as  surface 
areas  are  published  in  Paragraph  6002  of 
FAA  Order  7400.9J  dated  August  31, 
2001,  and  effective  September  16,  2001, 
which  is  incorporated  by  reference  in  14 
CFR  71.1.  The  Class  E  airspace 
designation  listed  in  this  document  will 
be  published  subsequentiy  in  the  Order. 

The  FAA  has  determined  that  this 
regulation  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  It,  therefore,  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  vmder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26,  1979);  and  (3) 
does  not  warremt  preparation  of  a 
Regulatory  Evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  will  only  affect  air 
traffic  procediu-es  and  air  navigation,  it 
is  certified  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act. 

List  of  Subjects  in  14  CFR  Part  71 

Airspace,  Incorporation  by  reference. 
Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  71  as  follows: 

PART  71— DESIGNATION  OF  CLASS  A, 
CLASS  B,  CLASS  C,  CLASS  D,  AND 
CLASS  E  AIRSPACE  AREAS; 
AIRWAYS;  ROUTES;  AND  REPORTING 
POINTS 

1.  The  authority  citation  for  14  CFR 
part  71  continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854.  24  FR  9565,  3  CFR,  1959- 
1963  Comp..  p.  389. 

§71.1    [Amendedl 

2.  The  incorporation  by  reference  in 
14  CFR  71.1  of  Uie  Federal  Aviation 
Administration  Order  7400.9J,  Airspace 
Designations  and  Reporting  Points, 
dated  August  31,  2001,  and  effective 
September  16,  2001,  is  amended  as 
follows: 


Pamgraph  6002    Class  E  Airspace 
Designated  as  Surface  Areas 


ANM  MT  E2    Coppertown,  MT  [REMOVED] 

***** 

ANMMTE2    Butte,  MT  [NEW] 

Bert  Mooney  Airport,  MT 

(Lat.  45°57'17''  N.,  long  112°29'51'  W) 
Coppertown  VORTAC 

(Lat.  46°01'  55"  N.,  long.  112°44'51''  W) 
Within  a  4.3-mile  radius  of  the  Bert  Mooney 
Airport;  and  within  1.8  miles  each  side  of  the 
Coppertown  VORTAC  115°  radial  extending 
from  the  4.3-mile  radius  to  the  VORTAC,  and 
within  2.7  miles  each  side  of  the  316°  bearing 
from  the  airport  extending  from  the  4.3-mile 
radius  to  11.4  miles  northwest  of  the  airport. 


Issued  in  Seattle,  Washington,  on  August  6, 
2002.  > 

Kathryn  M.  Vernon, 
Acting  Assistant  Manager,  Air  Traffic 
Division,  Northwest  Mountain  Region. 
[FR  Doc.  02-21329  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4910-13-M 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  73 

[Docket  No.  FAA-2002-1 2302;  Airspace 
Docket  No.  02-AWfM>5] 

RIN  2120-AA66 

Amendment  to  Using  Agency  for 
Restricted  Area  2534  A  &  B, 
Vandenberg  Air  Force  Base,  CA 

AGENCY:  Federal  Aviation 
Adminish-ation  (FAA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  action  changes  the  using 
agency  of  R-2534  A  and  B,  Vandenberg 
Air  Force  Base  (AFB),  CA,  from  "HQ, 
Space  and  Missile  Test  Center, 
(SAMTEC)  ROSF,  Vandenberg  AFB, 
GA,"  to  "U.S.  Air  Force,  Commander, 
30th  Space  Wing,  Vandenberg,  AFB, 
CA."  The  FAA  is  taking  this  action  in 
response  to  a  request  from  the  United 
States  Air  Force  to  reflect  an 
administrative  change  of  responsibility 
for  the  restricted  areas.  There  are  no 
changes  to  the  boundaries;  designated 
altitudes;  time  of  designation;  or 
activities  conducted  within  the  affected 
restricted  areas. 

EFFECTIVE  DATE:  0901  UTC,  November 
28, 2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Ken 
McElroy,  Airspace  and  Rules  Division, 
ATA-400,  Office  of  Afr  Traffic  Airspace 
Management,  Federal  Aviation 
Administration,  800  Independence 
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Avenue,  SW.,  Washington,  DC  20591; 
telephone:  (202)  267-8783. 
SUPPLEMENTARY  INFORMATION: 

The  Rule 

This  amendment  to  14  CFR  part  73 
changes  the  using  agency  of  R-2534  A 
and  B,  Vandenberg  AFB.  On  January  16, 
2002,  the  United  States  Air  Force 
requested  that  the  FAA  change  the  using 
agency  for  R-2534  A  and  B  from,  "HQ, 
Space  and  Missile  Test  Center, 
(SAMTEC)  ROSF,  Vandenberg  AFB, 
CA,"  to  "U.S.  Air  Force,  Commander, 
30th  Space  Wing,  Vandenberg,  AFB, 
CA."  This  action  addresses  this  request. 
This  is  an  administrative  change  and 
does  not  affect  the  boundaries, 
designated  altitudes,  or  activities 
conducted  within  the  restricted  areas. 
Therefore,  notice  and  public  procedures 
under  5  U.S.C.  553(b)  are  unnecessary. 
Section  73.22  of  part  73  was 
republished  in  FAA  Order  7400.8J, 
dated  September  20,  2002. 

The  FAA  has  determined  that  this 
action  only  involves  an  established 
body  of  technical  regulations  for  which 
frequent  and  routine  amendments  are 
necessary  to  keep  them  operationally 
current.  Therefore,  this  regulation:  (1)  Is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034;  February  26, 1979);  and  (3) 
does  not  warrant  preparation  of  a 
regulatory  evaluation  as  the  anticipated 
impact  is  so  minimal.  Since  this  is  a 
routine  matter  that  vnll  only  affect  air 
traffic  procedures  and  air  navigation,  it 
is  certified  that  this  rule,  when 
promulgated,  will  not  have  a  significant 
economic  impact  on  a  substantial 
niunber  of  small  entities  under  the 
criteria  of  the  Regulatory  Flexibility  Act. 

Environmental  Review 

The  FAA  has  determined  that  this 
action  qualifies  for  categorical  exclusion 
under  the  National  Environmental 
Policy  Act  in  accordance  with  FAA 
Order  1050.1D,  Policies  and  Procedures 
for  Considering  Environmental  Impacts. 
This  airspace  action  is  not  expected  to 
cause  any  potentially  significant 
environmental  impacts,  and  no 
extraordinary  circumstances  exist  that 
warrant  preparation  of  an 
environmental  assessment. 

List  of  Subjects  in  14  CFR  Part  73 

Airspace,  Navigation  (air). 

Adoption  of  the  Amendment 

In  consideration  of  the  foregoing,  the 
Federal  Aviation  Administration 
amends  14  CFR  part  73,  as  follows: 


PART  73— SPECIAL  USE  AIRSPACE 

1.  The  authority  citation  for  part  73 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40103,  40113, 
40120;  E.O.  10854,  24  FR  9565.  3  CFR,  1959- 
1963  Comp.,  p.  389. 

§73.22    [Amended] 

2.  §  73.25  is  amended  as  follows: 


R-2534  A    [Amended] 

By  removing  the  words  by  removing 
the  words  "Using  agency.  HQ,  Space 
and  Missile  Test  Center,  (SAMTEC) 
ROSF,  Vandenberg  AFB,  CA.  and 
inserting  the  words  "Using  agency.  U.S. 
Air  Force,  Commander,  30th  Space 
Wing,  Vandenberg,  AFB,  CA." 

R-2534  B    [Amended] 

By  removing  the  words  by  removing 
the  words  "Using  agency.  HQ  Space 
and  Missile  Test  Center,  (SAMTEC) 
ROSF,  Vandenberg  AFB,  CA.  and 
inserting  the  words  "Using  agency.  U.S. 
Air  Force,  Commander,  30th  Space 
Wing,  Vandenberg,  AFB,  CA." 
***** 

Issued  in  Washington,  DC,  September  6, 
2002. 
Reginald  C.  Matthews, 

Manager,  Airspace  and  Rules  Division. 
[FR  Doc.  02-23282  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4S10-13-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  522 

implantation  or  injectable  Dosage 
Form  New  Animal  Drugs;  Moxidectin 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  amending  the 
animal  drug  regiilations  to  reflect 
approval  of  a  supplemental  new  animal 
drug  application  (NADA)  filed  by  Fort 
Dodge  Animal  Health.  The 
supplemental  NADA  provides  for 
veterinary  prescription  use  of  a 
sustained-release  injectable  moxidectin 
formulation  for  treatment  of  existing 
hookworm  [Uncinaria  stenocephala) 
infections  in  dogs. 

DATES:  This  rule  is  effective  September 
13,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Melanie  R.  Berson,  Center  for  Veterinary 
Medicine  (HFV-llO),  Food  and  Drug 


Administration,  7500  Standish  PI., 
Rockville,  MD  20855.  301-«27-7540,  e- 
mail:  mberson@cvm.fda.gov. 

SUPPLEMENTARY  INFORMATION:  Fort 
Dodge  Animal  Health,  Div.  of  American 
Home  Products  Corp.,  800  Fifth  St.  NW.. 
Fort  Dodge,  lA  50501,  filed  a 
supplement  to  NADA  141-189  that 
provides  for  veterinary  prescription  use 
of  PROHEART  6  (moxidectin)  Sustained 
Release  Injectable  for  Dogs  for  treatment 
of  existing  larval  and  adult  hookworm 
(U.  stenocephala)  infections.  The 
supplemental  NADA  is  approved  as  of 
)une  13,  2002,  and  the  regulations  are 
amended  in  §522.1451  (21  CFR 
522.1451)  to  reflect  the  approval.  The 
basis  of  approval  is  discussed  in  the 
freedom  of  information  summary. 

In  accordance  with  the  freedom  of 
information  provisions  of  21  CFR  part 
20  and  514.11(e)(2)(ii),  a  summary  of 
safety  and  effectiveness  data  and 
information  submitted  to  support 
approval  of  this  application  may  be  seen 
in  the  Dockets  Management  Branch 
(HFA-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852,  between  9 
a.m.  and  4  p.m.,  Monday  through 
Friday. 

Under  section  512(c)(2)(F)(iii)  of  the 
Federal  Food,  Drug,  and  Cosmetics  Act 
(21  U.S.C.  360b(c)(2)(F)(iii)),  this 
supplemental  approval  qualifies  for  3 
years  of  marketing  exclusivity  beginning 
June  13,  2002. 

The  agency  has  determined  under  21 
CFR  25.33(d)(1)  that  this  action  is  of  a 
type  that  does  not  individually  or 
cumulatively  have  a  significant  effect  on 
the  hiunan  environment.  Therefore, 
neither  an  environmental  assessment 
nor  an  environmental  impact  statement 
is  required. 

This  rule  does  not  meet  the  definition 
of  "rule"  in  5  U.S.C.  804(3){A)  because 
it  is  a  rule  of  "particular  applicability." 
Therefore,  it  is  not  subject  to  the 
congressional  review  requirements  in  5 
U.S.C.  801-808. 

List  of  Subjects  in  21  CFR  Fart  522 

Animal  drugs. 

Therefore,  under  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under  the 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs  and  redelegated  to 
the  Center  for  Veterinary  Medicine,  21 
CFR  part  522  is  amended  as  follows: 

PART  522— IMPLANTATION  OR 
INJECTABLE  DOSAGE  FORM  NEW 
ANIMAL  DRUGS 

1.  The  authority  citation  for  21  CFR 
part  522  continues  to  read  as  follows: 

Authority:  21  U.S.C.  360b. 
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§522.1451    [Amended] 

2.  Section  522.1451  Moxidectin  is 
amended  in  paragraph  (d](2)  by  adding 
"and  Uncinaria  stenocephala" 
following  "caninum". 

Dated:  August  22.  2002. 
Andrew }.  Beaulieu, 

Acting  Director,  Office  of  New  Animal  Drug 
Evaluation.  Center  for  Veterinary  Medicine. 
[FR  Doc.  02-23339  Filed  9-12-02;  8:45  ami 
BHJJNG  CODE  4160-01-S 


DEPARTMENT  OF  JUSTICE 

Parole  Commission 

28  CFR  Part  2 

Paroling,  Recommitting,  and 
Supervising  Federal  Prisoners: 
Prisoners  Serving  Sentences  Under 
the  United  States  and  District  of 
Cohjmttia  Codes 

AGENCY:  United  States  Parole 
Commission,  Justice. 
ACTION:  Final  rule. 

summary:  The  U.S.  Parole  Commission 
is  amending  procedures  governing 
parole  proceedings  for  District  of 
Columbia  offenders.  The  amendments 
provide  for  the  application  of  the 
paroling  policy  guidelines  at  28  CFR 
2.80  to  several  groups  of  DC  offenders 
previously  excepted  from  such 
application:  adult  offenders  who  had 
hearings  from  August  5, 1998  to 
December  3,  2000  under  the  former 
version  of  the  §  2.80  guidelines  and  who 
had  positive  or  negative  points  assessed 
for  post-imprisonment  conduct;  and 
youth  offenders  sentenced  under  the 
D.C.  Youth  Rehabilitation  Act.  The 
amendments  for  youth  offenders  also 
provide  for  rehearings  on  an  annual 
schedule,  and  allow  for  an  advancement 
of  a  presumptive  release  date  for 
program  achievement  without  any 
presimiptive  limitation  on  the  amount 
of  the  advancement.  Finally,  the 
Commission  is  eliminating  its 
requirement  for  an  initial  report 
following  the  release  of  a  prisoner  on 
supervision,  and  making  a  number  of 
clarifications  and  corrections  in  the 
guidelines  and  other  rules. 
EFFECTIVE  DATE:  These  rule  amendments 
are  effective  October  15,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Office  of  General  Counsel,  U.S.  Parole 
Commission,  5550  Friendship  Blvd, 
Chevy  Chase,  Maryland  20815, 
telephone  (301)  492-5959.  Questions 
about  this  publication  are  welcome,  but 
inquiries  concerning  individual  cases 
cannot  be  answered  over  the  telephone. 


SUPPLEMENTARY  INFORMATION:  On  August 
5,  1998,  pursuant  to  the  National  Capital 
Revitalization  and  Self-Govemment 
Improvement  Act  of  1997  (Pub.  L.  105- 
33),  the  U.S.  Parole  Commission 
assumed  the  function  of  making  parole 
release  decisions  for  District  of 
Columbia  imprisoned  felons.  (Two  years 
later,  under  the  same  Act,  the 
Commission  took  over  the  functions  of 
imposing  and  modifying  release 
conditions  for  D.C.  offenders  on  parple 
or  supervised  release,  and  revoking 
parole  or  supervised  release  for 
violations  of  release  conditions.)  The 
Act  required  the  Commission  to  exercise 
its  authority  imder  the  laws  and 
regulations  of  the  District  of  Columbia, 
but  gave  the  Commission  the  authority 
to  amend  and  supplement  any 
regulation  interpreting  or  implementing 
parole  laws.  D.C.  Code  24-1231(a)(l) 
and  (c).  Using  this  latter  authority,  the 
Commission  supplemented  the 
decision-making  guidelines  of  the 
former  District  of  Columbia  Board  of 
Parole  with  guidelines  that  retained  the 
basic  structure  of  the  D.C.  Board's 
guidelines  (with  a  point  assignment 
table  comprised  of  a  salient  factor  score 
and  the  scoring  of  pre-  and  post- 
incarceration  factors,  and  the  total  point 
score  indicating  whether  parole  should 
be  granted  or  denied).  But  the 
Commission  refined  the  assessment  of 
pre-incarceration  factors  regarding  the 
probability  that  the  prisoner  would 
commit  a  violent  offense  if  released, 
increased  the  reward  for  superior 
program  achievement  in  prison 
programs,  and  specified  rehearing 
ranges  (as  established  by  the  assessment 
of  points  for  pre-incarceration  factors) 
for  those  prisoners  denied  parole.  See 
63  FR  39172  (July  21, 1998).  These 
guidelines  were  promulgated  at  28  CFR 
2.80. 

In  November,  2000,  the  Commission 
amended  the  §  2.80  guidelines,  retaining 
the  point  assignment  table,  but 
converting  the  rehearing  ranges  to  "base 
guideline  ranges"  that  indicated  the 
total  prison  time  to  be  served  by  the 
prisoner  as  a  result  of  the  assessment  of 
pre-incarceration  factors.  See  65  FR 
70663  (Nov.  27,  2000).  Post- 
incarceration  factors  such  as  prison 
misconduct  and  superior  program 
achievement  were  addressed  under  the 
revised  guidelines  by  adding  or 
subtracting  ranges  of  months  from  the 
base  guideline  range,  rather  adding  or 
subtracting  points  to  determine  a  total 
point  score.  The  conversion  firom 
rehearing  to  prison  time  ranges  allowed 
the  Commission  to  set  presumptive 
release  dates  for  DC  prisoners  up  to  36 
months  firom  the  date  of  the  hearing. 


The  Commission  prospectively  applied 
the  new  guidelines  to  those  adult 
offenders  who  were  given  initial 
hearings  on  or  after  December  4,  2000. 
65  FR  70664.  It  also  authorized 
retroactive  application  to  those 
prisoners  who  had  hearings  imder  the 
original  §2.80  guidelines  (redesignated 
to  the  appendix  to  §  2.80),  as  long  as  the 
prisoner  had  no  points  added  for  post- 
imprisonment  misconduct  or  subb'acted 
for  superior  program  achievement  under 
the  original  guidelines.  Id.  ff  the 
prisoner  previously  had  any  points 
added  for  prison  misconduct  or 
subtracted  for  superior  program 
achievement,  the  original  §  2.80 
guidelines  would  continue  to  be 
applied.  The  Commission  was  not 
prepared  at  that  time  to  devote  scarce 
resources  to  the  job  of  retroactive 
application  of  the  new  guidelines. 
Retroactive  application  in  these  cases 
would  require  the  comparison  of 
different  rules  for  handling  post- 
imprisonment  conduct  so  as  to  ensure 
that  the  prisoner  was  not  disadvantaged 
in  the  retroactive  use  of  the  new 
guidelines.  The  Commission  has 
determined  that  there  are  sufficient 
resources  to  proceed  with  retroactive 
application  of  the  §2.80  guidelines 
without  undue  difficulty. 

Up  to  this  time  D.C.  youth  offenders 
sentenced  under  the  Youth 
Rehabilitation  Act  and  eligible  for 
parole  have  been  considered  for  parole 
under  the  former  §  2.80  guidelines,^ 
regardless  of  when  the  Commission 
conducted  the  initial  hearing.  But  the 
presumptive  date  system  of  the  present 
§  2.80  guidelines  clearly  may  be 
harmonized  with  the  indeterminate 
nature  of  a  YRA  commitment,  as 
demonstrated  by  the  Commission's 
experience  in  making  decisions  for 
federal  youth  offenders  sentenced  under 
the  former  Federal  Youth  Corrections 
Act  (18  U.S.C.  5005  et  seq.). 
Consequently,  the  Commission  is  also 
extending  the  present  §  2.80  guidelines 
to  youth  offenders  sentenced  under  the 
YRA,  with  some  modifications 
regarding  the  timing  of  rehearings  and 
the  use  of  program  achievement  in 
determining  the  prisoner's  release  date. 
The  Commission  is  adopting  a  12-month 
rehearing  schedule  for  YRA  offenders  to 
be  consistent  with  the  parole  practices 
for  the  federal  youth  offenders. ^  A 
rehearing  will  also  be  scheduled  on  the 


1  See  D.C.  Code  24-601  et  seq..  Like  adult  D.C. 
offenders,  offenders  sentenced  under  the  YRA  who 
committed  their  crimes  after  August  4,  2000  are  not 
eligible  for  parole.  D.C.  Code  24-804(c). 

^  All  remaining  FYCA  prisoners  are  serving  terms 
of  seven  years  or  more  and  thus  all  interim  hearings 
are  held  on  a  12-month  schedule  for  these 
prisoners. 
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next  available  docket  after  the 
Commission  is  informed  by  institutional 
staff  that  the  YRA  offender  has 
completed  his  prison  program  plan. 
This  also  comports  with  the 
Commission's  present  practice  for 
federal  youth  offenders  and  YRA 
prisoners.  With  regard  to  the  weighing 
of  program  accomplishments  in  the 
release  decisioli  for  DC  youth  offenders, 
the  Commission  will  refrain  from  using 
the  rules  at  §  2.80(k)-(m)  on  awarding 
superior  program  achievement  and 
subtracting  the  award  in  determining 
the  total  guideline  range.  The 
Commission  will  use  the  same  policy 
that  it  adopted  for  federal  youth 
offenders  at  §  2.64(e),  weighing  program 
achievement  and  response  to  treatment 
with  other  factors  to  make  the  parole 
release  decision,  without  setting  a  limit 
on  the  reduction  of  the  presumptive 
parole  date  for  these  reasons. 

Tluough  these  amendments,  the 
Commission  will  extend  the  benefit  of 
the  presumptive  date  system  (i.e., 
increased  certainty  regarding  the 
expected  release  date)  to  virtually  all  DC 
offenders,  reduce  the  variety  of 
guidelines  and  parole  procedures  used 
for  DC  offenders,  and  simplify  training 
for  agency  persoimel. 

The  Commission  is  also  clarifying  or 
correcting  guideline  instructions  and 
other  procedural  rules.  An  amendment 
at  §  2.75  expressly  allows  the 
Commission  to  remand  a  case  for  a 
rehearing  before  a  decision  granting  or 
denying  parole  is  made,  in  order  to 
obtain  further  information.  An 
amendment  to  the  instructions  for 
scoring  Category  III  of  the  guidelines 
Point  Assignment  Table  clarifies  that 
the  death  of  the  victim  must  occur  in 
any  type  of  violent  offense  for  the  three 
points  to  be  added  under  that  guideline. 
Editorial  changes  at  §§  2.82.  2.86.  and 
2.219  are  made  to  bring  the  language  of 
the  respective  rule  in  line  with  other 
provisions,  or  to  correct  minor  errors. 

There  is  an  error  in  the  base  guideline 
range  table  of  §  2.80(h)  that  must  be 
corrected.  The  ranges  in  the  table  were 
developed  by  determining,  under  the 
appendix  to  §  2.80  guidelines,  the 
number  of  rehearings  it  would  take  for 
the  prisoner  to  reach  a  total  point  score 
that  indicated  parole  should  be  granted, 
and  multiplying  this  number  by  the 
rehearing  range.  For  a  prisoner  who  had 
a  base  point  score  of  10  at  his  initial 
hearing  and  then  had  one  point 
deducted  at  the  initial  hearing  and  each 
subsequent  rehearing  for  ordinary 
program  achievement,  the  Commission 
would  noranally  conduct  six  rehearings 
before  the  prisoner  would  obtain  a  total 
point  score  of  three  under  the  former 
§  2.80  guidelines,  the  score  which 


indicates  parole  should  be  granted  at  a 
rehearing.  The  rehearing  range  for  a 
prisoner  with  a  base  point  score  of  10 
is  26-32  months.  Multiplying  six  by  this 
rehearing  range  results  in  a  base 
guideline  range  of  156-192  months,  not 
the  range  of  136-172  presently  listed  in 
the  base  guideline  range  table,  and  a 
correction  of  this  range  in  the  table  is 
necessary. 

Other  changes  include  amendments  to 
the  regulations  governing  actions  for 
YRA  offenders  to  clarify  that  only  YRA 
offenders  who  committed  their  crimes 
before  August  5,  2000  are  eligible  for 
parole  and  unconditional  discharge 
fi-om  supervision.  Parole  was 
prospectively  abolished  for  all  D.C. 
Code  offenders,  including  offenders 
sentenced  imder  the  YRA,  by  the 
Sentencing  Reform  Emergency 
Amendment  Act  of  2000,  D.C.  Act  13- 
410  (Aug.  11,2000). 

Finally,  the  Commission  is 
eliminating  the  requirement  in  its  rules 
that,  within  90  days  of  a  prisoner's 
release  to  supervision,  the  Court 
Services  and  Offender  Supervision 
Agency  (CSOSA)  supervision  officer 
must  file  an  initial  supervision  report. 
This  rule  was  promulgated  during  the 
transitional  period  when  the 
supervision  of  parolees  was  being 
transferred  fi-om  the  jurisdiction  of  the 
DC  Board  of  Parole  to  CSOSA.  Now  that 
the  Commission  and  CSOSA  have 
established  a  successful  working 
relationship,  this  reporting  requirement 
is  no  longer  necessary  and  poses  an 
undue  burden  to  CSOSA  staff. 

Implementation 

The  Commission  will  begin 
retroactively  applying  the  §  2.80 
guidelines  to  adult  and  youth  offenders 
previously  heard  under  the  appendix  to 
§  2.80  guidelines,  and  to  all  youth 
offenders  who  have  yet  to  have  an 
initial  hearing,  at  any  hearing  held  on  or 
after  October  15,  2002.  All  odier  rule 
amendments  described  in  this 
publication  will  also  be  implemented 
effective  October  15,  2002.  The 
correction  to  the  base  guideline  range 
table  at  §  2.80(h)  will  only  be 
prospectively  applied  to  prisoners  who 
are  given  an  initial  hearing  or  a 
revocation  hearing  (for  a  YRA  parole 
violator)  on  or  after  October  15,  2002, 
and  will  not  be  retroactively  applied  to 
prisoners  who  had  hearings  prior  to  that 
date. 

Regulatory  Assessment  Requirements 

The  U.S.  Parole  Commission  has 
determined  that  this  final  rule  does  not 
constitute  a  significant  rule  within  the 
meaning  of  Executive  Order  12866.  The 
final  rule  will  not  have  a  significant 


economic  impact  upon  a  substantial 
number  of  small  entities  within  the 
meaning  of  the  Regulatory  Flexibility 
Act,  5  U.S.C.  605(b),  and  is  deemed  by 
the  Commission  to  be  a  rule  of  agency 
practice  that  does  not  substantially 
affect  the  rights  or  obligations  of  non- 
agency  parties  pursuant  to  section 
804(3)(c)  of  the  Congressional  Review 
Act. 

List  of  Subjects  in  28  CFR  Part  2 

Administrative  practice  and 
procedure.  Prisoners,  Probation  and 
Parole. 

The  Final  Rule 

Accordingly,  the  U.S.  Parole 
Commission  is  adopting  the  following 
amendments  to  28  CFR  part  2. 

PART  2— {AMENDED] 

1.  The  authority  citation  for  28  CFR 
part  2  continues  to  read  as  follows: 

Authority:  18  U.S.C.  4203(a)(1)  and 
4204(aK6).  ^ 

Subpart  C— Diatrict  of  Columbia  Coda 
Priaonara  and  Parolaaa 

2.  Section  2.75  is  amended  by  revising 
paragraphs  (a)(1)  and  (2)  to  read  as 
follows: 

§2.75    Reconsideration  proceedings. 

(a)(1)  Following  an  initial  or 
subsequent  hearing,  the  Commission 
may — 

(i)  Set  an  effective  date  of  parole 
within  nine  months  of  the  date  of  the 
hearing; 

(ii)  Set  a  presumptive  parole  date  at 
least  ten  months  but  not  more  than  three 
years  from  the  date  of  the  hearing; 

(iii)  Continue  the  prisoner  to  the 
expiration  of  sentence  if  the  prisoner's 
mandatory  release  date  is  within  three 
years  of  the  date  of  the  hearing; 

(iv)  Schedule  a  reconsideration 
hearing  at  three  years  from  the  month  of 
the  hearing;  or 

(v)  Remand  the  case  for  a  rehearing  on 
the  next  available  docket  (but  no  later 
than  180  days  from  the  date  of  the 
hearing)  for  the  consideration  of 
additional  information. 

(2)  Exceptions,  (i)  With  respect  to  the 
rule  on  three-year  reconsideration 
hearings.  If  the  prisoner's  current 
offense  behavior  resulted  in  the  death  of 
a  victim  and,  at  the  time  of  the  hearing, 
the  prisoner  must  serve  more  than  three 
years  before  reaching  the  minimum  of 
the  applicable  guideline  range,  the 
Commission  may  schedule  a 
reconsideration  hearing  at  a  date  up  to 
five  years  from  the  month  of  the  last 
hearing,  but  not  beyond  the  minimum  of 
the  applicable  guideline  range. 
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(ii)  With  respect  to  youth  offenders. 
Regardless  of  whether  a  presumptive 
parole  date  has  been  set,  a 
reconsideration  hearing  shall  be 
conducted  every  twelve  months  for  a 
youth  offender,  and  on  the  next 
available  docket  after  the  Commission  is 
informed  that  the  prisoner  has 
completed  his  program  plan. 
***** 

3.  Section  2.80  is  amended  as  follows: 

a.  Revise  paragraph  (a); 

b.  Revise  paragraph  (f).  Point 
Assignment  Table,  Category  III,  A; 

c.  Amend  paragraph  (h)  by  deleting 
"136-172"  in  the  table  of  base  guideline 
ranges,  and  substitute  "156-192"; 

d.  Remove  the  Appendix  to  §  2.80  and 
add  new  paragraph  (o}. 

The  revised  and  added  text  reads  as 
follows: 

§  2.80    Guidelines  for  O.C.  Code  offenders. 

(a){l)  Applicability  in  general.  Except 
as  provided  below,  the  guidelines  in 
paragraphs  (bHn)  of  this  section  apply 
at  an  initial  hearing  or  rehearing 
conducted  for  any  prisoner. 

(2)  Reparole  decisions.  Reparole 
decisions  shall  be  made  in  accordance 
with  §2.81. 

(3)  Youth  offenders.  A  prisoner 
sentenced  under  the  Youth 
Rehabilitation  Act  shall  be  considered 
for  parole  imder  these  guidelines 
pursuant  to  paragraph  (a)(1)  of  this 
section,  except  that  the  prisoner  shall  be 
given  rehearings  in  accordance  with  the 
schedule  at  §  2.75(a)(2)(ii)  and  the 
prisoner's  program  achievements  shall 
be  considered  in  the  parole  release 
decision  in  accordance  with  §  2.106. 
The  guidelines  at  paragraphs  (k.)-(m)  of 
this  section  for  awarding  superior 
program  achievement  and  subtracting 
the  award  in  determining  the  total 
guideline  range  shall  not  apply. 

(4)  Prisoners  considered  imder  the 
guidelines  of  the  former  District  of 
Colimibia  Board  of  Parole.  For  a 
prisoner  whose  initial  hearing  was  held 
before  August  5,  1998,  the  Commission 
shall  render  its  decision  by  reference  to 
the  guidelines  of  the  former  D.C.  Board 
of  Parole  in  effect  on  August  4,  1998. 
However,  when  a  decision  outside  such 
guidelines  has  been  made  by  the  Board, 
or  is  ordered  by  the  Commission,  the 
Commission  may  determine  the 
appropriateness  and  extent  of  the 
departure  by  comparison  with  the 
guidelines  of  §  2.80.  The  Commission 
may  also  correct  any  error  in  the 
calculation  of  the  D.C.  Board's 
guidelines. 

(5)  Prisoners  given  initial  hearings 
under  the  guidelines  in  effect  from 
August  5, 1998  through  December  3, 


2000  (the  guidelines  formerly  found  in 
28  CFR  2.80,  Appendix  to  §  2.80  (2000)). 
For  a  prisoner  given  an  initial  hearing 
under  the  §  2.80  guidelines  in  effect 
from  August  5,  1998  through  December 
3,  2000,  the  guidelines  in  paragraphs 
(b)-(n)  of  this  section  shall  be  applied 
retroactively  subject  to  the  provisions  of 
paragraph  (o)  of  this  section. 
***** 

(f)  Base  point  score.  *  *  * 
Point  Assignment  Table 


CATEGORY  III:  DEATH  OF  VICTIM  OR 
HIGH  LEVEL  VIOLENCE 

***** 

A.  Current  offense  involved  violence 
(high  level  violence  or  other  violence) 
with  death  of  victim  resulting    +3 

***** 

(0)  Conversion  rules  for  retroactive 
application  of  the  §  2.80  guidelines. 
When  the  guidelines  of  this  section  are 
retroactively  applied,  the  following 
conversion  rules  shall  be  used. 

(1)  If  the  prisoner  previously  had  any 
points  added  for  negative  institutional 
behavior  imder  the  guidelines  formerly 
found  in  the  Appendix  to  §  2.80  (2000) 
(i.e.,  the  guidelines  in  effect  from 
August  5.  1998  through  December  3, 
2000),  the  total  guideline  range  shall  be 
increased  by  the  lesser  of: 

(i)  The  guideline  range  from  §  2.36 
found  to  apply  to  the  prior  misconduct; 
or 

(ii)  The  range  of  months  obtained 
when  the  nimiber  of  points  previously 
added  for  negative  institutional 
behavior  is  multiplied  by  the  rehearing 
range  applicable  under  the  guidelines  in 
the  former  Appendix  to  §  2.80  (e.g.,  if 
two  points  previously  were  added  for 
misconduct  and  the  applicable 
rehearing  range  was  18-24  months,  then 
36-^8  months  (2  x  18-24)  would  be 
added). 

(2)  If  negative  institutional  behavior 
previously  was  sanctioned  by  the 
application  of  a  guideline  range  at 

§  2.36,  the  total  guideline  range  shall  be 
increased  by  that  range  for  that 
behavior. 

(3)  If  the  prisoner  previously  had  an 
extra  point  deducted  for  superior 
program  achievement  (as  opposed  to 
ordinary  program  achievement)  under 
the  guidelines  in  the  former  Appendix 
to  §  2.80,  the  total  guideline  range  shall 
be  decreased  by  the  rehearing  guideline 
range  applicable  under  the  Appendix  to 
§  2.80  guidelines  (e.g.,  if  an  extra  point 
previously  was  subtracted  for  superior 
(not  ordinary)  program  achievement  and 
the  applicable  rehearing  range  was  18- 
24  months,  then  18-24  months  would 
be  subtracted). 


(4)  Misconduct  or  superior  program 
achievement  since  the  last  hearing  shall 
be  considered  in  accordance  with  the 
guidelines  of  this  section. 

4.  Section  2.82  is  amended  by  revising 
paragraph  (a)  to  read  as  follows: 

§  2.82    Effective  date  of  parole. 

(a)  An  effective  date  of  parole  may  be 
granted  up  to  nine  months  from  the  date 
of  the  hearing. 

***** 

5.  Section  2.86  is  amended  as  follows: 

a.  Revise  the  first  paragraph  (c)  which 
begins  "If  a  parole  effective  date  is 
rescinded  *  *  *,"  to  read  as  set  forth 
below; 

b.  Redesignate  paragraph  (d)  as 
paragraph  (e); 

c.  Redesignate  the  second  paragraph 
(c)  which  begins  "After  a  prisoner  has 
been  granted  a  parole  effective  date,"  as 
paragraph  (d). 

§  2.86    Release  on  parole;  rescission  for 
misconduct 

***** 

(c)  It  a  parole  effective  date  is 
rescinded  for  disciplinary  infractions, 
an  appropriate  sanction  shall  be 
determined  by  reference  to  §  2.36. 

***** 

§2.94    [Amended] 

6.  Section  2.94  is  amended  by 
removing  the  first  sentence  of  paragraph 
(a). 

7.  Section  2.106  is  amended  as 
follows: 

a.  Revise  paragraph  (a); 

b.  Amend  paragraph  (b)  by  removing 
the  second  sentence; 

c.  Amend  paragraph(d)  by  revising  the 
paragraph  heading  and  by  redesignating 
present  paragraph  (d)  as  paragraph 
(d)(1),  and  adding  paragraph  (d)(2). 

The  revised  and  added  text  reads  as 
follows: 

§2.106    Youtti  RetMbilttation  Act 

(a)  Regulations  governing  YRA 
offenders  and  D.C.  Code  FYCA 
offenders.  The  provisions  of  this  section 
shall  apply  to  an  offender  sentenced 
pursuant  to  the  Youth  Rehabilitation 
Act  of  1985  (D.C.  Code  24-801  et  seq.) 
(YRA)  who  committed  his  offense  before 
August  5,  2000,  and  a  D.C.  Code 
offender  sentenced  under  the  former 
Federal  Youth  Corrections  Act  (former 
18  U.S.C.  5005  et  seq.)  (FYCA).  An 
offender  sentenced  under  the  YRA  who 
committed  his  offense  on  or  after 
August  5,  2000  is  not  eligible  for  parole 
or  unconditional  discharge  frtim 
supervision,  but  may  be  terminated 
frtim  a  term  of  supervised  release  before 
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the  expiration  of  the  term.  See  D.C. 
Code  24-804(c)  and  24-806(c). 

***** 

(d)(1)  Program  plans  and  using 
program  achievement  to  set  the  parole 
date.*  *  * 

(2)  The  youth  offender's  response  to 
treatment  programs  and  program 
achievement  shall  be  considered  with 
other  relevant  factors,  such  as  the 
offense  and  parole  prognosis,  in 
determining  when  the  youth  offender 
should  be  conditionally  released  imder 
supervision.  See  §  2.64(e).  The 
giudelines  at  §  2.80(k)-(m)  on  awarding 
superior  program  achievement  and  the 
subtraction  of  any  award  in  determining 
the  total  guideline  range  shall  not  be 
used  in  the  decision. 


§2.207    [Amended] 

8.  Section  2.207  is  amended  by 
removing  the  first  sentence  of  paragraph 
(a). 

9.  Section  2.208  is  amended  by 
adding  a  new  paragraph  (f)  which  reads 
as  follows: 

§2.208    Tennination  of  a  term  of 
supervised  release. 

***** 

(f)  Decisions  on  the  early  tennination 
of  a  term  of  supervised  release  for  an 
offender  sentenced  under  the  YRA  shall 
be  made  in  accordance  with  the 
provisions  of  this  section.  If  the 
Commission  terminates  the  term  of 
supervised  release  before  the  expiration 
of  the  term,  the  youth  offender's 
conviction  is  automatically  set  aside 
and  the  Commission  shall  issue  a 
certificate  setting  aside  the  conviction. 
See  D.C.  Code  24-806  (c),  (d).  The  set- 
aside  certificate  shall  be  issued  in  lieu 
of  the  certificate  of  discharge  described 
in  §  2.209. 

§2.219    [Amended] 

10.  Section  2.219  is  amended  as 
follows: 

a.  Amend  paragraph  (a)(1)  by 
removing  the  phrase  "Not  more  than  5 
years,"  and  add  in  its  place  "Five 
years,"; 

b.  Amend  paragraph  (a)(2)  by 
removing  the  phrase  "Not  more  than  3 
years,"  and  add  in  its  place  "Three 
years,"; 

c.  Amend  paragraph  (a)(3)  by 
removing  the  phrase  "Not  more  than  2 
years,"  and  add  in  its  place  "Two 
years,"; 

d.  Amend  paragraph  (a)(4)  by 
removing  the  phrase  "Not  more  than  1 
year,"  and  add  in  its  place  "One  year,". 


Dated:  September  6,  2002. 
Edward  F.  ReiUy,  Jr., 

Chairman,  U.S.  Parole  Commission. 

[FR  Doc.  02-23154  Filed  9-12-02:  8:45  am] 
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COURT  SERVICES  AND  OFFENDER 
SUPERVISION  AGENCY  FOR  THE 
DISTRICT  OF  COLUMBIA 

28  CFR  Part  801 

[CSOSA-0004-F] 

RIN3225-AA02 

Federal  Tort  Claims  Act  Procedure 

AGENCY:  Court  Services  and  Offender 
Supervision  Agency  for  the  District  of 
Columbia. 
ACTKM:  Final  rule. 

summary:  The  Court  Services  and 
Offender  Supervision  Agency  for  the 
District  of  Columbia  ("CSOSA  "  or 
"Agency")  is  adopting  regulations  to 
supplement  Department  of  Justice 
regulations  for  processing 
administrative  claims  under  the  Federal 
Tort  Claims  Act  ("FTCA").  These 
supplemental  regulations  state  in  plain 
language  what  a  claimant  needs  to  do  to 
file  a  claim  for  money  damages  under 
the  FTCA  with  CSOSA  or  with  the 
District  of  Columbia  Pretrial  Services 
Agency  ("PSA"  or  "Agency").  These 
regulations  are  necessary  to  help  ensure 
that  persons  who  suffer  proven 
monetary  loss,  personal  injury,  or 
wrongful  death  due  to  a  negligent  or 
otherwise  wrongful  act  or  omission  of 
an  Agency  employee  committed  while 
acting  within  the  scope  of  his  or  her 
employment  will  be  properly 
compensated. 

EFFECTIVE  DATE:  October  15,  2002. 
ADDRESSES:  Office  of  the  General 
Counsel,  CSOSA,  Room  1253,  633 
Indiana  Avenue,  NW.,  Washington,  DC 
20004. 

FOR  FURTHER  INFORMATKM  CONTACT:  Roy 
Nanovic,  Records  Manager  (telephone: 
(202)  220-5359;  e-mail: 
roy.nanovic@csosa.gov) . 

SUPPLEMENTARY  INFORMATION:  The  Court 
Services  and  Offender  Supervision 
Agency  for  the  District  of  Columbia 
("CSOSA"  or  "Agency")  is  adopting 
regulations  (28  CFR  part  801) 
supplementing  Department  of  Justice 
regulations  (28  CFR  part  14)  for 
processing  administrative  claims  under 
the  Federal  Tort  Claims  Act  ("FTCA"). 
A  proposed  rule  on  this  subject  was 
published  in  the  Federal  Register  on 
November  20,  2001  (66  FR  58083). 


As  noted  in  the  proposed  rule,  the 
District  of  Colimibia  Pretrial  Services 
Agency  ("PSA"  or  "Agency")  is  an 
independent  entity  within  CSOSA. 
CSOSA's  supplemental  regulations  will 
be  applicable  to  claims  involving 
C^OSA  and/or  PSA. 

The  FTCA  essentially  waives  the 
federal  government's  sovereign 
inmiunity  to  damage  actions  arising  out 
of  the  negligent  or  otherwise  wrongful 
acts  committed  by  federal  employees 
while  acting  within  the  scope  of  their 
employment.  General  regulations  issued 
by  the  Department  of  Justice  for 
processing  FTCA  claims  authorize 
federal  agencies  to  issue  supplementing 
regulations.  Accordingly,  CSOSA  has 
prepared  supplemental  regulations  to 
state  in  plain  language  what  members  of 
the  public  need  to  do  to  file  a  claim  for 
money  damages  under  the  FTCA  due  to 
a  negligent  or  otherwise  wrongful  act  of 
a  CSOSA  or  PSA  employee  committed 
while  acting  within  the  scope  of  his  or 
her  employment.  Separate 
administrative  procedures  exist  for 
claims  by  employees  of  CSOSA  or  PSA 
for  loss  or  damage  to  property  incident 
to  their  own  service. 

Instructions  for  filing  a  claim  with  the 
Agency  are  contained  in  §  801.2.  These 
instructions  are  presented  in  a  question 
and  answer  format.  The  easiest  and 
most  efficient  way  to  ensure  that  a  claim 
includes  sufficient  information  is  to 
submit  a  completed  Standard  Form  95 
("SF  95").  The  SF  95  is  available  both 
"online"  and  from  CSOSA's  Office  of 
the  General  Counsel.  Other  means  of 
written  notification,  however,  are 
acceptable  as  noted  in  the  regulations. 

Section  801.3  explains  how  claims  are 
processed.  All  claims,  whether  against 
CSOSA  or  PSA,  are  forwarded  to 
CSOSA's  Office  of  the  General  Counsel 
for  intake,  investigation,  and  final 
determination.  Section  801.4  covers  the 
claim's  final  disposition  (acceptance  of 
settlement  or  denial  of  claim).  If  you 
accept  a  settlement  offer,  you  give  up 
your  right  to  bring  a  lawsuit  against  the 
United  States  or  against  the  employee 
whose  action  or  inaction  gave  rise  to 
your  claim.  If  your  claim  is  denied  or 
you  reject  the  settlement  offer,  you  have 
6  months  to  file  a  civil  action  in  the 
appropriate  U.S.  District  Court. 

CSOSA  did  not  receive  any  comments 
on  the  proposed  rule.  CSOSA 
accordingly  is  adopting  the  proposed 
provisions  as  a  final  rule  without  further 
change. 

Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

In  accordance  with  the 
Administrative  Procedure  Act,  CSOSA 
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published  a  proposed  rule  on  this 
subject  in  the  Federal  Register.  This 
finsJ  rule  will  become  effective  as  noted 
above. 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
significant  imder  Executive  Order  12866 
and  has  been  reviewed  by  the  Office  of 
Management  and  Budget. 

Executive  Order  13132 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  in 
accordance  with  Executive  Order  13132, 
the  Director  of  CSOSA  has  determined 
that  this  rule  does  not  have  sufficient 
federalism  implications  to  warrant  the 
preparation  of  a  Federalism  Assessment. 

Regulatory  Flexibility  Act 

The  Director  of  CSOSA,  in  accordance 
with  the  Regulatory  Flexibility  Act  (5 
U.S.C.  605(b)),  has  reviewed  this  rule 
and  by  approving  it  certifies  that  this 
rule  will  not  have  a  significant 
economic  impact  upon  a  substantial 
number  of  small  entities.  This  rule 
pertains  to  Agency  management,  and  its 
economic  impact  is  limited  to  the 
Agency's  appropriated  funds. 

Unfunded  Mandates  Reform  Act  of  1995 

This  rule  will  not  result  in  the 
expenditure  by  State,  local  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100,000,000  or  more 
in  any  one  year,  and  it  will  not 
significantly  or  imiquely  affect  small 
governments.  Therefore,  the  Director  of 
CSOSA  has  determined  that  no  actions 
are  necessary  under  the  provisions  of 
the  Unfunded  Mandates  Reform  Act  of 
1995. 

Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996 

This  rule  is  not  a  major  rule  as 
defined  by  section  804  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  This  rule  will  not 
resiilt  in  an  annual  effect  on  the 
economy  of  $100,000,000  or  more;  a 
major  increase  in  costs  or  prices;  or 
significant  adverse  effects  on 
competition,  employment,  investment, 
productivity,  innovation,  or  on  the 
ability  of  United  States-based 
companies  to  compete  with  foreign- 
based  companies  in  domestic  and 
export  markets. 


Plain  Language  Instructions 

We  strive  to  draft  regulations  that  are 
simple  and  easy  to  read.  If  you  have  any 
suggestions  on  how  to  improve  the 
clarity  of  these  regulations,  please  write, 
e-mail,  or  call  Roy  Nanovic  at  the 
address  or  telephone  niunber  given 
above  in  the  ADDRESSES  and  FOR 
FURTHER  INFORMATION  CONTACT  sections. 

List  of  Subjects  in  28  CFR  Part  801 

Claims,  Probation  and  parole. 

Paul  A.  Quander,  Jr., 

Director. 

Accordingly,  we  amend  chapter  VIII, 
Title  28  of  die  Code  of  Federal 
Regulations  by  adding  a  new  part  801  as 
set  forth  below. 

CHAPTER  VIII— COURT  SERVICES  AND 
OFFENDER  SUPERVISION  AGENCY  FOR 
THE  DISTRICT  OF  COLUMBIA 

PART  801— FEDERAL  TORT  CLAIMS 
ACT  PROCEDURE 

Sec. 

801.1  Claims  filed  under  the  Federal  Tort 
Claims  Act. 

801.2  Filing  a  claim. 

801.3  Processing  the  claim. 

801.4  Final  disposition  of  claim. 

Authority:  5  U.S.C.  301;  Pub.  L.  105-33, 
111  Stat.  251,  712  (D.C.  Code  24-1233):  28 
CFR  14.11. 

§  801 .1    Claims  filed  under  the  Federal  Tort 
Claims  Act 

If  an  agency  employee  is  acting  within 
the  scope  of  his  or  her  employment  and 
causes  injury  to  a  member  of  the  public, 
any  claim  for  money  damages  for 
personal  injury,  death,  damage  to 
property,  or  loss  of  property  caused  by 
the  employee's  negligent  or  wrongful  act 
or  omission  is  a  claim  against  the 
United  States  and  must  first  be 
presented  by  the  injiued  party  to  the 
appropriate  federal  agency  for 
administrative  action  under  the  Federal 
Tort  Claims  Act.  General  provisions  for 
processing  such  administrative  claims 
are  contained  in  28  CFR  part  14.  The 
provisions  in  this  part  supplement  the 
general  provisions  in  order  to  describe 
specific  procedures  to  follow  when 
filing  a  claim  with  the  Court  Services 
and  Offender  Supervision  Agency  for 
the  District  of  Columbia  ("CSOSA")  or 
the  District  of  Columbia  Pretrial 
Services  Agency  ("PSA"). 

§801.2    Filing  a  claim. 

(a)  Who  may  file  the  claim?  You  may 
file  a  claim  for  money  damages  against 
CSOSA  or  PSA  if  you  believe  that  a 
CSOSA  or  PSA  employee  has  injured 
you  or  has  damaged  or  lost  property  that 
you  own.  You  may  file  a  claim  on  behalf 
of  an  injured  or  deceased  person  or 


owner  of  damaged  or  lost  property  if 
you  are  acting  as  agent,  executor, 
aidministrator,  parent,  guardian,  legal  or 
other  representative  provided  you 
submit  evidence  of  your  authority  to  act 
on  behalf  of  the  claimant. 

(b)  What  information  do  you  need  to 
submit  in  your  claim?  (1)  llie  easiest 
way  to  ensure  that  you  will  include  all 
necessary  information  for  your  claim  is 
to  submit  a  completed  Standard  Form 
95  ("SF  95").  The  SF  95  is  available 
from  the  Office  of  the  General  Counsel, 
CSOSA,  (see  address  in  paragraph  (c)  of 
this  section)  and  on  the  Internet  at 
http://www.usdoj.gov/civil/forms/ 
forms.htm. 

(2)  ff  you  do  not  use  the  SF  95,  you 
must  submit  written  notification  of  the 
incident  that  resulted  in  the  injury,  loss, 
or  damage.  Along  with  this  notiQcation, 
you  must  present  a  claim  for  money 
damages  in  a  sum  certain  (that  is,  a 
precise  dollar  amount)  for  injury  to  or 
loss  of  property,  personal  injury,  or 
death  alleged  to  have  occurred  on  the 
basis  of  the  incident.  Failtue  to  include 
the  precise  dollar  amount  for  your  claim 
may  mean  that  you  will  have  difficulty 
pursuing  your  claim  in  court. 

(c)  Where  do  you  submit  the  claim? 
You  should  submit  the  claim  (whether 
against  CSOSA  or  PSA)  directly  to  the 
Office  of  the  General  Counsel,  CSOSA, 
633  Indiana  Avenue  NW.,  Washington, 
DC  20004.  Claims  submitted  to  any 
other  office  of  CSOSA  or  PSA  are 
forwarded  to  the  Office  of  the  General 
Counsel. 

(d)  When  must  you  submit  the  claim? 
You  must  submit  the  claim  so  that 
CSOSA/PSA  receives  the  claim  within  2 
years  after  the  claim  accrues.  Mailing 
the  claim  by  that  date  is  not  sufficient 

if  CSOSA/PSA  does  not  receive  the 
claim  by  that  date.  Generally  speaking, 
a  claim  accrues  at  the  time  of  the  injury. 
In  those  instances  where  neither  the 
injury  nor  its  cause  is  immediately 
apparent,  the  claim  accrues  when  you 
discover  (or  reasonably  should  discover) 
the  injury  and  its  cause. 

(e)  May. you  amend  your  claim?  Yes, 
you  may  amend  your  claim  at  any  time 
prior  to  final  agency  action  or  prior  to 
your  filing  suit  in  court, 

§  801 .3    Proceaaing  the  claim. 

(a)  Will  CSOSA/PSA  contact  you 
about  your  claim?  (1)  If  you  have 
provided  all  necessary  information  to 
process  your  claim,  you  will  receive  an 
acknowledgement  indicating  the  filing 
date  (that  is,  the  date  CSOSA/PSA 
received  your  claim)  and  the  assigned 
claim  number.  Refer  to  the  claim 
number  in  any  further  correspondence 
you  may  have  with  CSOSA/PSA  on  the 
claim. 
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(2)  If  you  have  failed  to  include  all 
necessary  information,  CSOSA/PSA  will 
return  your  claim  to  you  with  a  request 
for  the  necessary  additional 
information. 

(3)  If  your  claim  shoiUd  have  been 
filed  with  another  agency,  CSOSA/PSA 
will  forward  the  claim  to  the 
appropriate  agency  and  notify  you  of  the 
transfer,  or  return  the  claim  to  you  if  the 
appropriate  agency  cannot  be 
determined  or  if  the  transfer  is 
otherwise  not  feasible. 

(b)  Who  is  responsible  for  offering 
settlement  or  denial  on  the  claim?  The 
General  Counsel  is  responsible  for 
investigating  the  claim  and,  after 
constdtation  with  PSA  (if  the  claim  is 
against  PSA)  and  the  Department  of 
Justice  when  appropriate,  det^mining 
whether  the  claim  shoidd  be  settled  or 
denied. 

(c)  How  long  does  CSOSA/PSA  have 
to  consider  your  claim?  CSOSA/PSA  has 
6  months  fit>m  the  date  of  filing  to  make 
a  settlement  offer  or  to  deny  your  claim. 
If  you  amend  your  claim  (see  §  801.2(e)) 
or  request  that  your  claim  be 
reconsidered  (see  §  801.4(b)(1)),  CSOSA/ 
PSA  has  an  additional  6  mon^  from 
the  date  of  the  amendment  or  the  filing 
of  the  request  for  reconsidoration  to 
make  a  fiual  disposition  of  the  claim. 

(d)  Will  appreciation  or  depreciation 
be  considered?  Yes,  appreciation  or 
depreciation  is  considered  in  settling  a 
claim  for  lost  or  damaged  property. 

S801.4    Final  diaposWon  of  daim. 

(a)  What  if  you  accept  the  settlement 
offer?  If  you  accept  a  setdement  offer, 
you  give  up  your  right  to  bring  a  lawsuit 
against  the  United  States  or  against  any 
employee  of  the  government  whose 
action  or  lack  of  action  gave  rise  to  your 
claim. 

(b)  What  if  your  claim  is  denied?  (1) 
If  your  claim  is  denied,  you  have  30 
days  from  the  date  of  CSOSA/PSA's 
written  notification  to  make  a  written 
request  that  the  agency  reconsider  the 
denial. 

(2)  If  your  claim  is  denied  or  you 
reject  the  setdement  offar,  you  have  6 
months  from  the  date  of  mailing  of 
CSOSA/PSA's  notice  of  denial  to  file  a 
civil  action  in  the  appropriate  U.S. 
District  Coiut. 

(c)  What  if  you  do  not  hear  from 
CSOSA/PSA  within  6  months  of  the 
filing  date?  If  you  do  not  hear  from 
CSOSA/PSA  within  6  months  of  the 
filing  date  for  the  claim,  you  may 
consider  your  claim  denied.  You  may 
then  proceed  with  filing  a  civil  action  in 
the  appropriate  U.S.  District  Court. 

[PR  Doc.  02-23375  Filed  &-12-02;  8:45  am) 
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PENSION  BENEFIT  GUARANTY 
CORPORATION 

29  CFR  Parts  4022  and  4044 

Benaflts  Payable  in  Tennlnated  Single- 
Employer  Plans;  Allocation  of  Assets 
in  Single-Employer  Plans;  interest 
Assumptions  for  Valuing  and  Paying 
Benefits 

AGENCY:  Pension  Benefit  Guaranty 

Corporation. 

action:  Final  rule. 

SUINIARY:  The  Pension  Benefit  Guaranty 
Corporation's  regulations  on  Benefits 
Payable  in  Terminated  Single-Employer 
Plans  and  Allocation  of  Assets  in 
Single-Employer  Plans  prescribe  interest 
assumptions  for  valuing  and  paying 
benefits  imder  terminating  single- 
employer  plans.  This  final  rule  amends 
the  regulations  to  adopt  interest 
assumptions  for  plans  with  valuation 
dates  in  October  2002.  Interest 
assiunptions  are  also  published  on  the 
PBGC's  Web  site  (http://www.pbgc.gov). 
EFFECTIVE  DATE:  October  1,  2002. 
FOR  FURTHER  MF0RMAT10N  CONTACT: 
Harold  J.  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Coimsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street.  NW.,  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  relay  service  toll- 
free  at  1-800-677-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  MFORMATKW:  The 
PBGC's  regulations  prescribe  actuarial 
assiunptions — including  interest 
assumptions — ^for  valuing  and  paying 
plan  benefits  of  terminating  siiigle- 
employer  plans  covered  by  tide  IV  of 
the  Employee  Retirement  Income 
Security  Act  of  1974.  The  interest 
assumptions  are  intended  to  reflect 
current  conditions  in  the  financial  and 
annuity  markets. 

Three  sets  of  interest  assumptions  are 
prescribed:  (1)  A  set  for  the  valuation  of 
benefits  for  allocation  purposes  under 
section  4044  (foimd  in  Appendix  B  to 
Part  4044),  (2)  a  set  for  Uie  PBGC  to  use 
to  determine  whether  a  benefit  is 
payable  as  a  lump  sum  and  to  determine 
lump-sum  amounts  to  be  paid  by  the 
PBGC  (found  in  appendix  B  to  part 
4022),  and  (3)  a  set  for  private-sector 
pension  practitioners  to  refer  to  if  they 
wish  to  use  lump-sum  interest  rates 
determined  using  the  PBGC's  historical 
methodology  (found  in  appendix  C  to 
part  4022). 

Accordingly,  this  amendment  (1)  adds 
to  appendix  B  to  part  4044  the  interest 
assumptions  for  valuing  benefits  for 
allocation  purposes  in  plans  with 
valuation  dates  during  October  2002,  (2) 


adds  to  appendix  B  to  part  4022  the 
interest  assimiptions  for  the  PBGC  to 
use  for  its  own  lump-sum  payments  in 
plans  with  valuation  dates  during 
October  2002,  and  (3)  adds  to  appendix 
C  to  part  4022  the  interest  assiunptions 
for  private-sector  pension  practitioners 
to  refer  to  if  they  wish  to  use  lump-sum 
interest  rates  determined  using  the 
PBGC's  historical  methodology  for 
valuation  dates  during  October  2002. 

For  valuation  of  benefits  for  allocation 
purposes,  the  interest  assumptions  that 
the  PBGC  will  use  (set  forth  in  appendix 
B  to  part  4044)  will  be  5.30  percent  for 
the  first  25  years  following  the  valuation 
date  and  4.25  percent  thereafter.  These 
interest  assumptions  represent  a 
decrease  (from  those  in  effect  for 
September  2002)  of  0.10  percent  for  the 
first  25  years  following  the  valuation 
date  and  are  otherwise  unchanged. 

The  interest  assumptions  that  the 
PBGC  wiU  use  for  its  own  lump-sum 
payments  (set  forth  in  appendix  B  to 
part  4022)  will  be  4.00  percent  for  the 
period  during  which  a  benefit  is  in  pay 
status  and  4.00  percent  during  any  years 
preceding  the  benefit's  placement  in  pay 
status.  These  interest  assumptions 
represent  a  decrease  (from  those  in 
effect  for  September  2002)  of  0.25 
percent  for  the  period  during  which  a 
benefit  is  in  pay  status  and  are 
otherwise  unchanged. 

For  private-sector  payments,  the 
interest  assumptions  (set  forth  in 
appendix  C  to  part  4022)  will  be  the 
same  as  those  used  by  the  PBGC  for 
determining  and  paying  lump  sums  (set 
forth  in  Appendix  B  to  part  4022). 

The  PBGC  has  determined  that  notice 
and  public  comment  on  this  amendment 
are  impracticable  and  contrary  to  the 
public  interest.  This  finding  is  based  on 
the  need  to  determine  and  issue  new 
interest  assumptions  promptiy  so  that 
the  assumptions  can  reflect,  as 
accurately  as  possible,  current  market 
conditions. 

Because  of  the  need  to  provide 
immediate  guidance  for  the  valuation 
and  payment  of  benefits  in  plans  with 
valuation  dates  during  October  2002, 
the  PBGC  finds  that  good  cause  exists 
for  making  the  assumptions  set  forth  in 
this  amendment  effective  less  than  30 
days  after  publication. 

The  PBGC  has  determined  that  this 
action  is  not  a  "significant  regulatory 
action"  under  the  criteria  set  forth  in 
Executive  Order  12866. 

Because  no  general  notice  of  proposed 
rulemaking  is  required  for  this 
amendment,  the  Regulatory  Flexibility 
Act  of  1980  does  not  apply.  See  5  U.S.C. 
601(2). 
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List  of  Subjects 

29  CFR  Part  4022 

Employee  benefit  plans,  Pension 
insurance.  Pensions,  Reporting  and 
recordkeeping  requirements. 

29  CFR  Part  4044 

Employee  benefit  plans,  Pension 
insurance.  Pensions. 


In  consideration  of  the  foregoing,  29 
CFR  parts  4022  and  4044  are  amended 
as  follows: 

PART  4022— BENEFITS  PAYABLE  IN 
TERMINATED  SINGLE-EMPLOYER 
PLANS 

1.  The  authority  citation  for  part  4022 
continues  to  read  as  follows: 


Authority:  29  U.S.C.  1302,  1322, 1322b, 
1341(c)(3)(D},  and  1344. 

2.  In  appendix  B  to  part  4022,  Rate  Set 
108,  as  set  forth  below,  is  added  to  the 
table.  (The  introductory  text  of  the  table 
is  omitted.) 

Appendix  B  to  Part  4022 — Lump  Sum 
Interest  Rates  for  PBGC  Pa3rments 


Rate  set 

For  plans  with  a  valu- 
ation date 

Immediate 
annuity 

rate 
(percent) 

Defered  annuities 
(percent) 

On  or  after        Before 

i\ 

k                h 

ni 

"2 

108  .. 

« 

1 

•                               • 
10-1-02         11-1-02 

* 
4.00 

4.00 

* 

4.00         4.00 

* 

7 

8 

3.  In  appendix  C  to  part  4022,  Rate  Set     table.  (The  introductory  text  of  the  table     Appendix  C  to  Part  4022 — Lump  Sum 
108,  as  set  forth  below,  is  added  to  the        is  omitted.)  Interest  Rates  for  Private-Sector 

Pajrments 


Rate  set 

For  plans  witfi  a  valu- 
ation date 

Immediate 
annuity 

rate 
(percent) 

Deferred  annuities 
(percent) 

On  or  after        Before 

'i 

h                h 

n, 

fh 

* 

108  

• 

•                                                                 * 

10-1-02         11-1-02 

• 

4.00 

4.00 

* 

4.00          4.00 

• 

7 

8 

Authority:  29  U.S.C.  1301(a),  1302(b)(3), 
1341,  1344.  1362. 

5.  In  appendix  B  to  part  4044,  a  new 
entry,  as  set  forth  below,  is  added  to  the 
4.  The  authority  citation  for  part  4044      table.  (The  introductory  text  of  the  table 
continues  to  read  as  follows:  is  omitted.) 


PART  4044— ALLOCATION  OF 
ASSETS  IN  SINGLE-EMPLOYER 
PLANS 


Appendix  B  to  Part  4044 — Interest 
Rates  Used  To  Value  Benefits 


For  valuation  dates  occurring  In  the  month — 

The  values  of  i,  are: 

k 

fort  = 

k 

fort  = 

it 

fort  = 

•                                                                 *                                                                 • 

October  2062  

• 

.0530 

1-25 

* 

.0425 

• 

>25 

t^J/A 

N/A 

I 

Issued  in  Washington,  DC.  on  this  6th  day 
of  September,  2002. 
loseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 

[FR  Doc.  02-23346  Filed  9-12-02;  8:45  am) 
BtLUNG  CODE  770e-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  100 

[CGD05-02-064] 

RIN2115-AE46 

Special  Local  Regulations  for  Marine 
Events;  James  River,  Jamestown  to 
Scotland,  VA 

agency:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  temporary  special  local 
regulations  during  the  "John  Randolph 
Memorial  James  River  Swim",  a  marine 


event  to  be  held  September  22,  2002  ou 
the  waters  of  the  James  River,  between 
Jamestown  and  Scotland,  Virginia. 
These  special  local  regulations  are 
necessary  to  provide  fdr  the  safety  of  life 
on  navigable  waters  during  the  event. 
This  action  is  intended  to  temporarily 
restrict  vessel  traffic  in  a  portion  of  the 
James  River  between  Jamestown  and 
Scotland,  Virginia  dvu'ing  the  event. 
DATES:  This  rule  is  effective  from  9:45 
a.m.  to  1:15  p.m.  on  September  22, 
2002. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  CGD05-02- 
064  and  cu-e  available  for  inspection  or 
copying  at  Commander  (Aoax),  Fifth 
Coast  Guard  District,  431  Crawford 


57952  Federal  Register /Vol.  67,  No.  178 /Friday,  September  13,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  178 /Friday,  September  13,  2002 /Rules  and  Regulations         57951 


Street,  Portsmouth,  Virginia  23704- 
5004,  between  9  a.m.  and  2  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  MFORMATION  CONTACT:  S.  L. 
Phillips.  Project  Manager,  Commander 
(Aoax),  Fifth  Coast  Guard  District,  431 
Crawford  Street,  Portsmouth,  Virginia 
23704-5004,  at  (757)  398-6204. 
SUPPLEMENTARY  MFORMATKM: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
r^ation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM.  The  event 
will  be  held  on  Sunday,  September  22, 
2002.  There  is  not  sufficient  time  to 
allow  for  a  notice  and  comment  period, 
prior  to  the  event.  Because  of  the  danger 
posed  to  approximately  60  swinuners 
competing  within  a  confined  area, 
special  local  regulations  are  necessary  to 
provide  for  the  safety  of  event 
participants,  spectator  craft  and  other 
vessels  transiting  the  event  area.  For  the 
safety  concerns  noted,  it  is  in  the  public 
interest  to  have  these  regulations  in 
effect  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Under  5  U.S.C.  (d)(3),  the  Coast  Guard 
finds  that  good  cause  exists  for  making 
this  rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register.  Any 
delay  in  implementing  this  rule  would 
be  contrary  to  the  public  interest  since 
immediate  action  is  required  to  provide 
for  safety  of  the  event  participants, 
spectator  craft  and  other  vessels 
transiting  the  event  area.  For  the  safety 
concerns  noted,  it  is  in  the  public 
interest  to  have  these  regiUations  in 
effect  during  the  event.  In  addition, 
advance  notifications  will  be  made  via 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers. 

Background  and  Purpose 

On  September  22,  2002,  the  College  of 
William  and  Mary  will  sponsor  the 
"John  Randolph  Memorial  James  River 
Swim".  The  event  will  consist  of 
approximately  60  swinuners  competing 
across  a  portion  of  the  James  River 
between  Jamestown  and  Scotland, 
Virginia.  The  competition  will  begin  at 
the  southern  shoreline  near  ScoUaiid, 
Virginia.  The  participants  will  swim 
across  to  the  northern  shore,  near 
Jamestown,  Virginia,  and  then  return  to 
the  finish  line  on  the  southern  shore.  A 
fleet  of  spectator  vessels  is  expected  to 
gather  near  the  event  site  to  view  the 


swimmers.  Due  to  the  need  for  vessel 
control  during  the  swimming  event,  the 
Coast  Guard  will  temporarily  restrict 
vessel  traffic  in  the  event  area  to  provide 
for  the  safety  of  participants,  spectators 
and  other  transiting  vessels, 

Discussion  of  Rule 

The  Coast  Guard  is  establishing 
temporary  special  local  regidations  on 
specified  waters  of  the  James  River 
between  Jamestown  and  Scotiand, 
Virginia.  The  temporary  special  local 
regulations  will  be  in  effect  frvm  9:45 
a.m.  to  1:15  p.m.  on  September  22, 
2002.  The  effect  will  be  to  restrict 
general  navigation  in  the  regulated  area 
during  the  event.  Except  for  persons  or 
vessels  authorized  by  the  Coast  Guard 
Patrol  Commander,  no  person  or  vessel 
may  enter  or  remain  in  the  regidated 
area.  Vessel  traffic  will  be  allowed  to 
transit  the  regulated  area  at  slow  speed 
as  the  swim  progresses,  when  the  Coast 
Guard  Patrol  Commander  determines  it 
is  safe  to  do  so.  These  regulations  are 
needed  to  control  vessel  traffic  during 
the  event  to  enhance  the  safety  of 
participants,  spectators  and  transiting 
vessels. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Plaiming  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedvues  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26, 1979). 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  James 
River  between  Jamestown  and  Scotiand, 
Virginia  during  the  event,  the  effect  of 
this  rule  will  not  be  significant  due  to 
the  limited  duration  that  the  regulated 
area  will  be  in  effect  and  the  extensive 
advance  notifications  that  will  be  made 
to  the  maritime  commiuiity  via  the 
Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly.  In  addition,  vessel 
traffic  will  be  allowed  to  transit  the 
regulated  area  at  slow  speed  as  the  swim 
progresses,  when  the  Coast  Guard  Patrol 
Commander  determines  it  is  safe  to  do 
so. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601—612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  niunber  of  small  entities. 


The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 

This  rule  will  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  The  owners  or  operators  of 
vessels  intending  to  transit  or  anchor  in 
the  effected  portions  of  the  James  River 
during  the  event. 

Although  this  rule  prevents  traffic 
from  transiting  a  portion  of  the  James 
River  between  Jamestown  and  Scotland, 
Virginia  during  the  event,  the  effect  of 
this  rule  will  not  be  significant  because 
of  the  limited  diUBtion  that  the 
regulated  area  will  be  in  effect  and  the 
extensive  advance  notifications  that  will 
be  made  to  the  maritime  community  via 
the  Local  Notice  to  Mariners,  marine 
information  broadcasts,  and  area 
newspapers  so  mariners  can  adjust  their 
plans  accordingly.  In  addition,  vessel 
traffic  will  be  allowed  to  transit  the 
regulated  area  at  slow  speed  as  the  swim 
progresses,  when  the  Coast  Guard  Patrol 
Commander  determines  it  is  safe  to  do 
so. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  want  to  assist  small  entities  in 
imderstanding  this  temporary  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking.  If  the  rule  would  affect  your 
small  business,  organization,  or 
governmental  jurisdiction  and  you  have 
questions  concerning  its  provisions  or 
options  for  compliance,  please  contact 
the  address  listed  under  ADDRESSES. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
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Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
expenditure,  we  do  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Envirormiental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  signiHcant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenmients, 
because  it  does  not  have  a  substantial 
and  direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 


Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that,  imder  figure  2-1, 
paragraphs  (34)(h)  and  (35)(a)  of 
Commandant  Instruction  M16475.1D, 
this  rule  is  categorically  excluded  from 
further  environmental  documentation. 
Special  local  regulations  issued  in 
conjunction  with  a  regatta  or  marine 
parade  permit  are  specifically  excluded 
fi"om  further  analysis  and 
documentation  under  those  sections.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  where 
indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  100 

Marine  safety.  Navigation  (water), 
Reporting  and  recordkeeping 
requirements.  Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  100  as  follows: 

PART  100— SAFETY  OF  LIFE  ON 
NAVIGABLE  WATERS 

1.  The  authority  citation  for  part  100 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1233;  49  CFR  1.46. 

2.  From  9:45  a.m.  to  1:15  p.m.  on 
September  22,  2002,  add  temporary 
section,  §  100.35-T05-064  to  read  as 
follows: 

§100.35-T05-064    James  River, 
Jamestown  to  Scotland,  Virginia 

(a)  Definitions.  (1)  Coast  Guard  Patrol 
Commander  means  a  commissioned, 
warrant,  or  petty  officer  of  the  Coast 
Guard  who  has  been  designated  by  the 
Commander,  Coast  Guard  Group 
Hampton  Roads. 

(2)  Official  Patrol  means  any  vessel 
assigned  or  approved  by  Commander, 
Coast  Guard  Group  Hampton  Roads 
with  a  commissioned,  warrant,  or  petty 
officer  of  tiie  Coast  Guard  on  board  and 
displaying  a  Coast  Guard  ensign. 

(b)  Regulated  area.  Includes  aU  waters 
of  the  James  River  enclosed  by  a  line 


drawn  southerly  from  a  point  on  the 
shoreline  at  latitude  37°12'33''  N, 
longitude  076°46'52''  W,  thence  to 
latitude  37°10'58''  N,  longitude 
076°47'06''  W,  thence  easterly  along  the 
shoreline  to  latitiide  37°10'35''  N, 
longitude  076°46'42''  W,  thence 
northerly  to  latitude  37°12'22"  N. 
longitude  076°46'27''  W,  thence 
returning  westerly  along  the  shoreline  to 
latitude  37°12'33''  N,  longitude 
076°46'52''  W.  All  coordinates  reference 
Datum  NAD  1983. 

(c)  Special  local  regulations.  (1) 
Except  for  persons  or  vessels  authorized 
by  the  Coast  Guard  Patrol  Commander, 
no  person  or  vessel  may  enter  or  remain 
in  the  regulated  area. 

(2)  The  operator  of  any  vessel  in  the 
regulated  area  shall: 

(i)  Stop  the  vessel  immediately  when 
directed  to  do  so  by  any  official  patrol, 
including  any  commissioned,  warrant, 
or  petty  officer  on  board  a  vessel 
displaying  a  Coast  Guard  ensign. 

(ii)  Proceed  as  directed  by  any  official 
patrol,  including  any  commissioned, 
warrant,  or  petty  officer  on  board  a 
vessel  displaying  a  Coast  Guard  ensign. 

(d)  Enforcement  period.  This  section 
will  be  enforced  from  9:45  a.m.  to  1:15 
p.m.  on  September  22,  2002. 

Dated:  August  21,  2002. 
James  D.  Hull, 

Vice  Admiral.  U.S.  Coast  Guard,  Commander, 
Fifth  Coast  Guard  District. 

[FR  Doc.  02-23403  Filed  9-12-02;  8:45  am] 
BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Juan  02-101] 
RiN211S-AA97 

Security  Zone;  St.  Croix,  United  States 
Virgin  Islands 

agency:  Coast  Guard,  DOT. 

ACTION:  Temporary  final  rule;  request  for 

comments. 

SUIMIMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
in  the  vicinity  of  the  HOVENSA  refinery 
facility  on  St.  Croix.  U.S.  Virgin  Islands. 
This  security  zone  extends  3  miles 
seaward  from  the  HOVENSA  facility 
waterfront  area  along  the  south  coast  of 
the  island  of  St.  Croix,  U.S.  Virgin 
Islands.  All  vessels  making  scheduled 
arrivals  to  the  HOVENSA  facility  and 
those  desiring  to  pass  expeditiously 
through  this  zone  while  transiting  to 
another  destination  may  do  so  without 
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permission.  All  other  vessels  must 
receive  permission  from  the  U.S.  Coast 
Guard  Captain  of  the  Port  San  Juan  prior 
to  entering  this  temporary  security  zone. 
This  security  zone  is  needed  for 
national  security  reasons  to  protect  the 
public  and  the  port  of  HOVENSA  from 
potential  subversive  acts. 
DATES:  This  regulation  is  effective  at  6 
p.m.  on  August  3D,  2002  until  11:59 
p.m.  on  December  15,  2002.  Comments 
and  related  material  must  reach  the 
Coast  Guard  on  or  before  November  12, 
2002. 

ADDRESSES:  Conunents  and  material 
received  from  the  public,  as  well  as 
dociunents  indicated  in  this  preamble  as 
being  available  in  the  docket,  are  part  of 
[COTP  San  Juan  02-101]  and  are 
available  for  inspection  or  copying  at 
Marine  Safety  Office  San  Juan,  RODVAL 
Bldg,  San  Martin  St.  #90  Ste  400, 
Guaynabo,  PR  00968,  between  7  a.m. 
and  3:30  p.m.  Monday  through  Friday, 
except  Feideral  holidays. 
FOR  FURTHER  INFORMATKW  CONTACT: 
LCDR  Michael  Roldan,  Marine  Safety 
Office  San  Juan,  Puerto  Rico  at  (787) 
706-2440. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b){B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  a  NPRM.  Publishing 
a  NPRM  and  delaying  the  rule's 
effective  date  would  be  contrary  to  the 
public  interest  since  immediate  action  is 
needed  to  protect  the  public,  ports  and 
waterways  of  the  United  States.  The 
Coast  Guard  will  issue  a  broadcast 
notice  to  mariners  to  advise  mariners  of 
the  restriction. 

For  the  same  reasons,  under  5  U.S.C. 
553(d)(3),  the  Coast  Guard  finds  that 
good  cause  exists  for  making  this  nde 
effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

A  similar  regulation  was  established 
on  December  19,  2001  and  published  in 
the  Federal  Register  (67  FR  2332,  Jan. 
17,  2002).  However,  this  regulation 
expired  on  June  15,  2002.  Tlie  Captain 
of  the  Port  San  Juan  has  determined  that 
the  need  to  continue  to  have  this 
regidation  in  place  exists.  The  Coast 
Guard  intends  to  publish  a  notice  of 
proposed  rulemaking  to  propose  making 
this  temporary  nde  a  final  rule. 

Request  for  Comments 

Although  the  Coast  Guard  has  good 
cause  to  implement  this  regidation 
without  a  notice  of  proposed 
rulemaking,  we  want  to  afford  the 
public  the  opportunity  to  participate  in 


this  rulemaking  by  submitting 
comments  and  related  material 
regarding  the  size  and  boundaries  of 
these  security  zones  in  order  to 
minimize  uimecessary  burdens.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [COTP  San  Juan  02- 
101]  indicate  the  specific  section  of  this . 
docujnent  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  lubound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying,  ff  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  temporary  final  rule  in  jriew  of 
them. 

Background  and  Purpose 

Based  on  the  September  11,  2001, 
terrorist  attacks  on  the  World  Trade 
Center  buildings  in  New  York  and  the 
Pentagon  in  Arlington,  Virginia,  there  is 
an  increased  risk  diat  subversive 
activity  could  be  launched  by  vessels  or 
persons  in  close  proximity  to  the 
HOVENSA  refinery  on  St.  Croix.  USVl 
against  tank  vessels  and  the  waterfront 
fecility.  Given  the  highly  volatile  natuire 
of  the  substances  stored  at  the 
HOVENSA  facility,  this  security  zone  is 
necessary  to  decrease  the  risk  that 
subversive  activity  could  be  laimched 
against  the  HOVENSA  facility.  The 
Captain  of  the  Port  San  Juan  is  reducing 
this  risk  by  prohibiting  all  vessels 
without  a  scheduled  arrival  from 
coming  within  3  miles  of  the  Hovensa 
facility  unless  specifically  permitted  by 
the  Captain  of  the  Port  San  Juan.  The 
Captain  of  the  Port  San  Juan  can  be 
reached  on  VHF  Marine  Band  Radio, 
Channel  16  (156.8  Mhz)  or  by  calling 
(787)  289-2040,  24  hours  a  day,  seven 
days  a  week.  The  HOVENSA  Facility 
Port  Captain  can  be  reached  on  VHF 
Marine  Band  Radio  chaxmel  11(156.6 
Mhz)  or  by  calling  (340)  692-3488.  24 
hours  a  day,  seven  days  a  week.  The 
temporary  security  zone  around  the 
HOVENSA  facility  is  ouUined  by  the 
following  coordinates:  64°45'09''  West. 
17°41'32''  NorUi,  64°43'36''  West, 
17°38'30''  Nordi,  64°43'36''  West, 
17°38'30"'  North  and  64°43'06''  West, 
17°38'42''Nordi. 

Regulatory  Evaluation 

This  rule  is  not  a  significant 
regulatory  action  under  section  3(f)  of 
Executive  Order  12866.  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 


Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
order.  It  is  not  significant  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040;  February  26,  1979) 
because  this  zone  covers  an  area  that  is 
not  typically  used  by  commercial  vessel 
traffic,  including  fishermen,  and  vessels 
may  be  allowed  to  enter  the  zone  on  a 
case  by  case  basis  with  the  permission 
of  the  Captain  of  the  Port  San  Juan  or 
the  HOVENSA  Port  Captain. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  effect  upon 
a  substantial  number  of  small  entities. 
"Small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  govenmiental  jurisdictions 
with  populations  of  less  than  50,000. 

This  rule  may  affect  the  following 
entities,  some  of  which  may  be  small 
entities:  owners  of  small  charter  fishing 
or  diving  operations  that  operate  near 
the  HOVENSA  facility.  The  Coast  Guard 
certifies  under  5  U.S.C.  605(b)  that  this 
rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities  because  this 
zone  covers  an  area  that  is  not  typically 
used  by  commercial  fishermen  and 
vessels  may  be  allowed  to  enter  the  zone 
on  a  case  by  case  basis  with  the 
permission  of  the  Captain  of  the  Port 
San  Juan  or  the  HOVENSA  Port  Captain. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121),  we  offer  to  assist  small  entities  in 
understanding  this  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking  process.  If 
the  rule  will  affect  your  small  business, 
organization,  or  government  jurisdiction 
and  you  have  questions  concerning  its 
provisions  or  options  for  compliance, 
please  contact  die  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT  for 
assistance  in  understanding  this  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regxdatory  Enforcement  Ombudsman 
and  the  Regional  Small  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  conunent  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
88&-RE&-FAIR  (1-888-734-3247). 
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Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  requirements  under  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501-3520). 

Federalism  { 

A  rule  has  implication  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Although  this  rule  will  not  result  in 
such  an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Environmental 

The  Coast  Guard  has  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M14475.1D  that  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  A 
"Categorical  Exclusion  Determination" 
is  available  in  the  docket  for  inspection 
or  copying  where  indicated  under 
ADDRESSES. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 


health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and. Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationships  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Goverxmient  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  Executive  Order 
12866  and  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Regulatory 
Affairs  as  a  significant  energy  action. 
Therefore,  it  does  not  require  a 
Statement  of  Energy  Effects  under 
Executive  Order  13211. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety.  Navigation 
(water).  Reports  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the  . 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165,  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  section  165.T07- 
101  is  added  to  read  as  follows: 

§  1 65T07-1 01    Security  Zone;  HOVENSA 
Refinery,  St.  Croix,  U.S.  Virgin  islands. 

(a)  Regulated  area.  All  waters  3  miles 
seaward  of  the  HOVENSA  facility 
waterfront  outlined  by  the  following 
coordinates:  64°45'09'' West,  17°41'32'' 
North.  64°43'36''  West.  17°38'30''  North. 
64°43'36''  West,  17°38'30''  North  and 
64°43'06''  West,  17°38'42''  North. 

(b)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  with  the  exception  of  vessels 
with  scheduled  arrivals  or  those 
desiring  to  expeditiously  pass  through 
the  security  zone  while  transiting  to 


another  destination,  no  vessel  may  enter 
the  regulated  area  unless  specifically 
authorized  by  the  Captain  of  the  Port 
San  Juan  or  a  Coast  Guard 
commissioned,  warrant,  or  petty  officer 
designated  by  him.  The  Captain  of  the 
Port  will  notify  the  public  of  any 
changes  in  the  status  of  this  zone  by 
Marine  Safety  Radio  Broadcast  on  VHF 
Marine  Band  Radio,  Channel  16  (156.8 
Mhz). 

(c)  Effective  dates.  This  section  is 
effective  from  6  p.m.  on  August  30,  2002 
until  11:59  p.m.  on  December  15,  2002. 

Dated:  August  29,  2002. 
D.A.  Greene, 

Lieutenant  Commander,  U.S.  Coast  Guard, 
Acting  Captain  of  the  Port. 
[FR  Doc.  02-23281  Filed  9-12-02;  8:45  am] 
BILUNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  0264-0365;  FRL-7266-2] 

Revisions  to  ttie  California  State 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  EPA  is  finalizing  approval  of 
a  revision  to  the  South  Coast  Air  Quality 
Management  District  (SCAQMD)  portion 
of  the  California  State  Implementation 
Plan  (SIP).  This  action  was  proposed  in 
the  Federal  Register  on  June  5,  2002 
and  concerns  the  federal  recognition  of 
variances  from  certain  rule 
requirements.  Under  authority  of  the 
Clean  Air  Act  as  amended  in  1990  (CAA 
or  the  Act),  this  action  will  approve 
SCAQMD  Rule  518.2. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  15,  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  IX  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Enviroimiental  Protection  Agency, 

Region  IX,  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901. 
Environmental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460. 
California  Air  Resources  Board, 

Stationary  Source  Division,  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 


I 
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South  Coast  Air  Quality  Management         SUPPLEMENTARY  INFORMATION: 


L  Proposed  Action 


District,  21865  E.  Copley  Dr.  Diamond     Throughout  this  document,  "we,"  "us" 

Bar,  CA  91765-4182.  and  "our"  refer  to  EPA.  O"  J"°«  ^'  2002  (67  FR  38626).  EPA 
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Adopted     I    Submitted 


-I- 


SCAQMD 


518.2 


Federal  Alternative  Operating  Conditions 


12/21/01 


03/15/02 


We  proposed  to  approve  this  rule  . 
because  we  determined  that  it  complied 
with  the  relevant  CAA  requirements. 
Our  proposed  action  contains  more 
information  on  the  rule  and  oiu 
evaluation. 

n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  conunent  period.  Diuing  this 
period,  we  received  comments  from  the 
following  parties. 

1.  Michael  P.  Keimy,  Executive 
Officer,  California  Air  Resources  Board 
(GARB);  letter  dated  July  3,  2002  and 
received  on  July  9,  2002. 

2.  Cindy  Tuck,  General  Counsel, 
California  Coimcil  for  Environmental 
and  Economic  Balance  (CCEEB);  letter 
dated  July  3,  2002  and  received  on  July 
3,  2002. 

3.  Richard  M.  Smith,  Acting  Director, 
Air  Pollution  Control  District  (APCD); 
letter  dated  July  3,  2002  and  received  on 
July  3,  2002. 

4.  Barbara  Baird,  District  Counsel, 
South  Coast  Air  Quality  Management 
District  (SCAQMD);  letter  dated  July  3, 
2002  and  received  on  July  3,  2002. 

5.  Gregory  M.  Adams,  Assistant 
Department  Engineer,  Office 
Engineering  Department,  Los  Angeles 
County  Sanitation  Districts  (LACSD); 
letter  dated  July  2,  2002. 

6.  Michael  J.  Carroll  of  Latham  & 
Watkins,  Attorneys  At  Law;  letter  dated 
July  8,  2002. 

The  commenters  provide  a  variety  of 
perspectives  on  the  importance  of 
SCAQMD  Rule  518.2  and  on  the  process 
used  to  develop  Rule  518.2.  Several  of 
the  conunenters  feel  that  the  rule  is 
unnecessarily  restrictive,  and  encoiuage 
EPA  to  consider  alternative  approaches 
in  other  areas.  All  the  commenters, 
however,  strongly  support  EPA  approval 
of  Rule  518.2  as  proposed. 

m.  EPA  Action 

No  comments  were  submitted  that 
change  oiu  assessment  that  the 
submitted  rule  complies  with  the 
relevant  CAA  requirements.  Therefore, 
as  authorized  in  section  110(k)(3)  of  the 


CAA,  EPA  is  fully  approving  Rule  518.2 
into  the  California  SIP. 

rV.  Administrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  Is 
determined  to  be  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
enviromnental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255.  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  Federalism  and  12875, 
Enhancing  the  Intergovemmefttal 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  govenunent  and 
the  States,  or  on  the  distribution  of 


power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132.  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  incurred  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
regulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  goverxmient,  as  specified  in 
Executive  Order  13132.  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 
requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

D.  Executive  Order  13175 

Executive  Order  131 75,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
goveriunent  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
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responsibilities  between  the  Federal 
govemment  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
govemment  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
govemment  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

Moreover,  in  the  spirit  of  Executive 
Order  13175,  and  consistent  with  EPA 
policy  to  promote  communications 
between  ^A  and  tribal  governments, 
EPA  specifically  solicited  comment  on 
the  proposed  rule  from  tribal  officials. 

E.  Executive  Order  1321 1 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  under 
Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  unless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SEP  approval  does 
not  create  any  new  requirements,  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  nimiber  of  small  entities. 

Moreover,  due  to  the  natiu^  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
grounds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 


("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  govenmients  in  the 
aggregate;  or  to  the  private  sector,  of 
$100  million  or  more.  Under  section 
205,  EPA  must  select  the  most  cost- 
effective  and  least  burdensome 
alternative  that  achieves  the  objectives 
of  the  mle  and  is  consistent  with 
statutory  requirements.  Section  203 
requires  EPA  to  establish  a  plan  for 
informing  and  advising  any  small 
governments  that  may  be  significantly 
or  uniquely  impacted  by  the  rule. 

EPA  nas  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  1 2  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 
regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voltmtary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 

EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 


cannot  take  effect  imtil  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  Judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control,  Incorporation  by 
reference.  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements,  Volatile 
organic  compounds. 

Dated:  August  6,  2002. 
Wayne  Nastri, 

Regional  Administrator,  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraphs  (c)(297)(i)(C)(2)  to 
read  as  follows: 

§52.220    identification  of  plan. 


(c)  *  *  * 
(297)  *   *   * 

(i)*   *  * 
(O*   *  * 

(2)  Rule  518.2  adopted  on  January  12, 
1996,  amended  on  December  21,  2001. 

***** 

[FR  Doc.  02-23256  Filed  9-12-02;  8:45  am) 
8HJJNO  CODE  6sao-ao-p 


57958  Federal  Register / Vol.  67,  No.  178/Friday,  September  13,  2002/Rules  and  Regulations 


Inn      J«i:n%:»  CO  Ai 


Federal  Register /Vol.  67,  No.  178/Friday,  September  13.  2002/Rules  and  Regulations         57957 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CA247-03B1;  FRL-7272-6] 

Revisions  to  ttw  California  Stale 
Implementation  Plan,  South  Coast  Air 
Quality  Management  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Final  mle. 

SUMMARY:  EPA  is  finalizing  a  limited 
approval  and  limited  disapproval  of 
revisions  to  the  South  Coast  Air  Quality 
Management  District  portion  of  the 
California  State  Implementation  Plan 
(SIP).  This  action  was  proposed  in  the 
Federal  Register  on  March  8,  2002  and 
concerns  volatile  organic  compound 
(VOC)  emissions  from  aerospace 
manufactiiring  and  coating,  metal  parts 


coating,  wood  products  coating,  and 
fiberglass  composite  manufactiuing. 
Under  authority  of  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act),  this 
action  simultaneously  approves  a  local 
rule.  Rule  1132,  that  regulates  these 
emission  sources  and  directs  California 
to  correct  the  rule's  deficiencies. 
EFFECTIVE  DATE:  This  rule  is  effective  on 
October  15,  2002. 

ADDRESSES:  You  can  inspect  copies  of 
the  administrative  record  for  this  action 
at  EPA's  Region  DC  office  during  normal 
business  hours.  You  can  inspect  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
Environmental  Protection  Agency, 

Region  DC,  75  Hawthorne  Street,  San 

Francisco,  CA  94105-3901; 
Enviroimiental  Protection  Agency,  Air 

Docket  (6102),  Ariel  Rios  Building, 

1200  Pennsylvania  Avenue,  NW., 

Washington  DC  20460; 


California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street. 
Sacramento,  CA  95814;  and. 

South  Coast  Air  Quality  Management 
District,  21865  East  Copley  Drive, 
Diamond  Bar,  CA  91765-4182. 

FOR  FURTHER  INFORMATION  CONTACT: 

Jerald  S.  Wamsley,  Rulemaking  Office 
(AIR— 4),  U.S.  Environmental  Protection 
Agency,  Region  DC,  (415)  947-4111. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  docmnent,  "we,"  "us" 
and  "our"  refer  to  EPA. 

I.  Proposed  Action 

On  March  8,  2002  (67  FR  10653),  EPA 
proposed  a  limited  approval  and  limited 
disapproval  of  the  following  rule  that 
was  submitted  for  incorporation  into  the 
Califomia  SIP. 


Local  agency 

Rule  No. 

Rule  title 

Adopted 

Submitted 

SCAQMD  

1132 

Further  Control  of  VCX:  Emissions  from  High-Emitting  Spray 
Booth  Facilities. 

01/19/01 

05/08/01 

We  proposed  a  limited  approval, 
because  we  determined  that  Rule  1132 
improves  the  SIP  and  is  largely 
consistent  with  the  relevant  CAA 
requirements.  We  simultaneously 
proposed  a  limited  disapproval  because 
some  of  the  rule's  provisions  conflict 
with  section  110  and  part  D  of  the  Act. 
These  provisions  are  discussed  below. 

1.  Section  (d)(1)  describes  a  series  of 
actions  that  composite  manufacturing 
facilities  must  comply  with  as  part  of 
submitting  an  Alternative  Compliance 
Plan  (AGP.)  SCAQMD  stated  within  the 
mle's  staff  report  that  these  measiues 
can  be  expected  to  achieve  a  £acility 
average  of  40%  emission  reductions 
while  new  techniques  are  developed  by 
2002  that  will  achieve  the  65%  VOC 
reduction  requirement  of  the  rule. 
However,  the  rule  needs  to  specify  how 
compliance  with  the  65%  requirement 
will  be  demonstrated. 

2.  Section  (d)(3)  does  not  delimit 
"director's  discretion"  in  any  manner. 
Such  discretion  should  be  limited  by 
emission  estimation  protocols  and 
specific  criteria  for  determining  source 
compliance. 

Qui  proposed  action  contains  more 
information  on  the  basis  for  this 
rulemaking  and  on  our  evaluation  of  the 
submittal. 


n.  Public  Comments  and  EPA 
Responses 

EPA's  proposed  action  provided  a  30- 
day  public  comment  period.  Ehiring  this 
period,  we  received  comments  from  the 
following  parties: 

1.  John  Schweitzer,  Composites 
Fabricators  Association  (CFA),  letter 
dated  April  2,  2002  with  enclosure 
titled  "(Guidance  for  Compliance  with 
Rule  1132(d)(1):  Alternative  Compliance 
Plan  for  Composites  Manufacturers 
Adopted  by  SCAQMD  (date),"  dated  3/ 
20/02: 

2.  John  McKnight,  National  Marine 
Manufacturers  Association  (NMMA), 
letter  dated  April  2,  2002; 

3.  Bmce  B.  Crowell,  Reichhold,  letter 
dated  April  4,  2002; 

4.  LakiTisopulos,  SCAQMD,  letter 
dated  April  5,  2002;  and 

5.  Craig  Peterson,  Xerxes  Corporation, 
facsimile  dated  April  8,  2002. 

The  comments  and  our  responses  are 
sununarized  below. 

Comment  #1;  SCAQMD  conunented 
that  most  composite  manufacturers  will 
be  able  to  meet  the  65%  reduction 
requirement  of  Rule  1132  by  complying 
with  the  standards  in  Rule  1162 
amended  November  9,  2001.  SCAQMD 
and  the  composites  manufacturing 
industry  have  discussed  the  compliance 
demonstration  approach  in  section 
(d)(1)  and  agree  on  its  simplicity. 
Therefore,  any  further  amendments 


attempting  to  clarify  Rule  1132  are 
unnecessary. 

Response  #1 :  Rule  1 132  must  be 
enforceable  as  it  is  written. 
Furthermore,  since  Ride  1162  does  not 
specify  a  65%  VOC  reduction 
requirement,  Rule  1132  needs  emission 
reduction  quantification  protocols  to 
demonstrate  that  compliance  with  Rule 
1162's  work  practice  requirements 
meets  Rule  1132's  65%  VOC  emission 
reduction  requirement. 

Comment  #2:  The  NMMA  asserts  that 
EPA's  proposal  rejects  pollution 
prevention  technology  as  a  compliance 
option  and  indirectly  requires  the  use  of 
capture  and  control  technologies  such 
as  pollution  control  devices.  For 
instance.  Xerxes  states  that  they  have 
already  invested  in  pollution  prevention 
technologies;  and,  any  new  requirement 
for  capture  and  control  technologies 
would  be  an  added  financial  burden. 

Response  #2:  We  appreciate  that  a 
source  may  use  pollution  prevention 
methods  such  as  product  input 
reformulation,  lower  polluting 
application  methods,  or  a  combination 
thereof  to  reduce  VCX]  emissions.  EPA 
has  endorsed  pollution  prevention  (P2) 
methods  in  many  different  venues  and 
our  proposed  action  on  Rule  1132  did 
not  reject  P2  as  a  VOC  reduction  option. 
However,  our  proposal  did  point  out 
that  Rule  1132  does  not  specify 
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enforceable  criteria  needed  to  evaluate 
ACPs  that  may  apply  P2  techniques. 

Comment  #3;  Regarding  the 
deficiency  in  section  (d)(1)  of  the  rule, 
all  respondents  suggest  that  the  Unified 
Emission  Factors  (UEF)  developed  by 
the  Composite  Fabricators  Association 
(CFA)  provide  an  accurate,  practical, 
and  enforceable  method  for  sources  to 
demonstrate  compliance  with  Rule 
1132's  65%  emission  reduction 
requirement.  Consequently,  no 
amendments  to  Rule  1132  are  necessary. 

Response  #3;  Section  (d)(1)  is 
deficient  because  the  rule  does  not 
specify  how  the  Executive  Officer  (EO) 
will  determine  that  the  emission 
reductions  described  in  the  ACP  are 
indeed  real,  adequately  quantified,  and 
verifiable.  Although  the  UEF  may 
represent  an  adequate  set  of  protocols 
for  calculating  emission  reductions, 
they  have  not  been  incorporated  within 
the  rule  in  a  manner  that  requires  their 
use  by  a  source  in  demonstrating 
compliance  and  by  the  EO  in 
determining  the  adequacy  of  an  ACP. 
For  instance,  SCAQMD  could  amend 
Rule  1132  either  to  incorporate 
acceptable  protocols  and  bind  sources 
and  the  EO  to  their  use,  or  to  specify 
EPA  review  of  all  ACPs. 

Comment  #4;  The  CFA  and  NMMA 
pointed  out  that  the  UEF  were 
developed  using  EPA  test  methods  and 
EPA  has  certified  that  they  meet  EPA's 
Category  II  Quality  Assurance  criteria. 
Furthermore,  the  UEF  may  be  used  to 
replace  EPA's  withdrawn  AP-42 
emission  factors  for  composite 
manufacturing  operations,  and  they  will 
be  adopted  for  use  in  the  National 
Emissions  Standard  for  Hazardous  Air 
Pollutants  (NESHAP)  for  the  same 
industry. 

Response  #4:  We  imderstand  that  the 
data  underlying  the  UEF  were 
developed  with  EPA  test  methods  and 
that  they  meet  some  level  of  our  quality 
assurance  criteria.  Although  the  UEF 
may  have  met  some  criteria  for 
reliability  and  validity  and  have 
demonstrated  utility  in  other  EPA 
forums,  we  have  not  reviewed  the  UEF 
for  their  intended  use  in  Rule  1132. 
Consequently,  if  the  UEF  are 
incorporated  within  Rule  1132  and  the 
rule  is  then  submitted  to  EPA,  we  will 
formally  review  the  UEF  and  the 
propriety  of  their  use  within  this  rule. 
At  the  same  time,  we  will  coordinate 
our  action  with  other  EPA  offices  also 
working  with  the  UEF.  Also,  during  any 
SCAQMD  rule  revision  process,  we  will 
informally  review  rule  amendments  and 
any  added  protocols,  such  as  the  UEF. 

Comment  #5:  SCAQMD  stated  that 
compliance  with  the  rule's  requirements 
using  section  (d)(1)  can  be  demonstrated 


through  mass  balance  calculations  using 
information  such  as  resin  usage  volume, 
the  respective  application  technique, 
and  associated  emissions  factors  derived 
from  the  test  methods  listed  in  the  rule. 
Under  section  {d)(l)  a  composites 
manufacturing  facility  may  use 
pollution  prevention  strategies  such  as 
lower  monomer,  less  polluting  resins 
and  gelcoats. 

Response  #5;  As  SCAQMD  suggests, 
sources  may  calculate  their  own 
idiosyncratic  emission  factors  for 
demonstrating  compliance. 
Consequently,  the  EO  may  determine 
the  adequacy  of  each  source's  ACP  on 
a  case  by  case  basis  without  regard  to 
specific  emission  reduction  calculation 
protocols  within  the  rule.  This  kind  of 
compliance  scheme  is  imenforceable 
because  the  rule  lacks  the  internal 
means  for  enforcing  its  own 
requirements  and  determining 
compliance  with  the  rule;  nothing 
delimits  the  EO's  judgement. 
Consequently,  EPA  caimot  endorse  this 
regulatory  framework.  Please  also  see 
Response  #6. 

Comment  #6:  SCAQMD  disagrees 
with  the  deficiency  cited  in  section 
(d)(3);  that  the  EO's  discretion  is 
unlimited.  SCAQMD  suggests  that  EO 
discretion  in  section  (d)(3)  is  limited  by 
the  following  factors: 

a.  a  facility  electing  to  comply  with 
section  (d)(3)  must  achieve  an  added 
10%  emissions  reduction  compared  to 
the  requirements  of  subdivision  (c); 

b.  such  a  facility  will  have  to 
demonstrate  compliance  with  the 
emission  reduction  requirements  of 
(d)(3)  on  a  mass  basis; 

c.  such  a  facility  must  demonstrate 
compliance  with  (d)(3)  through  real, 
quantifiable,  and  verifiable  emission 
reductions; 

d.  the  EO  shall  impose  permit 
conditions  that  ensure  continuous 
compliance  with  the  rule; 

e.  all  facilities  subject  to  Rule  1132  are 
major  facilities  (have  a  potential  to  emit 
more  than  10  tons  per  year  of  VOC)  and 
as  a  result,  are  subject  to  Title  V  of  the 
CAA  and  permit  review  by  EPA. 

Given  these  limitations,  SCAQMD 
asserts  that  further  amendment  to  Rule 
11 32  is  unnecessary. 

Response  #6;  We  will  address 
SCAQMD 's  specific  comments  in  turn. 

a.  While  it  may  set  aside  some 
uncertainty  as  to  how  emission 
reductions  may  be  generated  within  a 
given  ACP,  an  added  ten  percent 
emissions  reduction  requirement  does 
not  address  our  concerns  about  how 
emission  reductions  will  be  achieved, 
what  protocols  will  be  used  to  predict 
this,  and  how  those  protocols  will 


delimit  EO  discretion  in  reviewing  an 
ACP. 

b.  This  SCAQMD  comment  does  not 
address  our  concern  about  how  the  EO 
will  determine  that  the  ACP  will 
achieve  its  intended  effect  and 
compliance  with  the  rule.  For  example, 
nothing  in  section  (d)(3)  or  elsewhere  in 
the  rule  prohibits  the  EO  from 
approving  an  ACP  relying  on  volimtary 
rideshare  programs  or  any  other  VOC 
reduction  strategy  that  may  be  difficult 
to  quantify. 

c.  No  adequate  set  of  protocols  for 
calculating  emission  reductions  have 
been  incorporated  within  the  rule  in  a 
manner  requiring  their  use  by  a  source 
in  demonstrating  compliance  and  by  the 
EO  in  determining  the  adequacy  of  an 
ACP.  It  is  not  sufficient  merely  to 
require  that  emission  reductions  are 
real,  quantifiable  and  verifiable.  Rules 
must  specify  the  protocols  that  will  be 
used  to  assure  that  reductions  are  real, 
quantifiable  and  verifiable.  Otherwise, 
there  would  arguably  be  no  need  to 
describe  specific  test  method, 
recordkeeping,  or  monitoring 
requirements  in  any  rule. 

a.  Incorporation  of  ACP  provisions 
into  a  permit  does  not  limit  the  EO's 
discretion.  Permit  conditions  generally 
have  their  basis  in  the  specific 
requirements  of  a  subject  rule. 
Otherwise,  these  conditions  are  subject 
to  interpretation  and,  as  a  result,  may  be 
changeable  and  unenforceable.  Since 
the  EO's  discretion  in  approving  ACPs 
is  not  adequately  delimited  by  section 
(d)(3),  it  would  not  be  adequately 
delimited  within  a  permit.  Continuing 
the  example  above,  nothing  in  Rule 
1132  would  prevent  the  EO  from 
incorporating  a  voluntary  rideshare 
program  into  a  facility  permit. 

e.  Title  V  permit  review  is  not  an 
adequate  substitute  for  a  fully 
enforceable  rule.  EPA's  review  of  Title 
V  permits  generally  is  restricted  to 
assuring  that  applicable  rule 
requirements  are  appropriately  reflected 
in  the  permit.  If  SIP-approved  Rule  1132 
allows  inappropriate  EO  discretion,  EPA 
would  lack  a  basis  for  objecting  to  use 
of  that  discretion  when  reviewing  a 
Title  V  permit. 

Comment  #7;  Xerxes  Corp.  states  that 
an  ACP  provision  is  needed  because 
meeting  Rule  1132's  requirements  using 
a  pollution  control  device  is  unworkable 
for  the  following  reasons:  it  is  ijifeasible 
or  impractical  given  their  facilities, 
production  processes,  or  product 
requirements;  it  is  too  expensive;  it 
emits  greenhouse  gases  by  converting 
styrene  to  carbon  dioxide;  noise 
pollution  may  be  increased;  and, 
pollution  prevention  techiques  are 
effective  and  in  some  cases  have  already 
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been  implemented.  For  these  reasons 
and  the  reasons  outlined  by  the  CFA, 
Xerxes  Corp.  requests  the  EPA  approve 
Rule  1132  in  its  present  form. 

Response  #7:  We  acknowledge  Xerxes 
Corp."s  comment.  We  do  not  wish  to 
dispute  thefr  cited  impracticalities  with 
using  a  pollution  control  device. 

However,  to  correct  the  deficiencies 
identified  in  EPA's  March  8,  2002 
proposal,  we  do  not  require  elimination 
of  the  ACP  concept  described  in  section 
(d).  We  require  removal  of  the 
associated  EO  discretion.  This  can  be 
accomplished  two  ways,  both  of  which 
would  still  allow  Xerxes  Corp.  and  other 
facilities  to  use  ACPs:  (1)  Require  EPA 
approval  of  ACPs;  or,  (2)  specify 
emission  quantification  protocols  in  the 
rule  that  woidd  be  used  by  the  EO  to 
evaluate  ACPs. 

m.  £PA  Action 

No  comments  were  submitted  that 
change  our  assessment  of  Rule  1132  as 
described  in  our  proposed  action. 
Therefore,  as  authorized  in  sections 
110(k)(3)  and  301(a)  of  the  Act,  EPA  is 
finalizing  a  limited  approval  of  the 
submitted  rule.  This  action  incorporates 
the  submitted  rule  into  the  California 
SIP,  including  those  provisions 
identified  as  deficient.  As  authorized 
under  section  110(k)(3),  EPA  is 
simultaneously  finalizing  a  limited 
disapproval  of  the  rule.  As  a  result, 
sanctions  will  be  imposed  unless  EPA 
approves  subsequent  SIP  revisions  that 
correct  the  rule  deficiencies  within  18 
months  of  the  effective  date  of  this 
action.  These  sanctions  will  be  imposed 
under  section  179  of  the  Act  according 
to  40  CFR  52.31.  In  addition,  EPA  must 
promulgate  a  federal  implementation 
plan  (FIP)  imder  section  110(c)  imless 
we  approve  subsequent  SIP  revisions 
that  correct  the  rule  deficiencies  within 
24  months.  Note  that  Rule  1132  has 
been  adopted  by  the  SCAQMD,  and 
EPA's  final  limited  disapproval  does  not 
prevent  the  local  agency  from  enforcing 
it. 

rv.  Adnmustrative  Requirements 

A.  Executive  Order  12866 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitled 
"Regulatory  Planning  and  Review." 

B.  Executive  Order  13045 

Executive  Order  13045,  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23,  1997), 
applies  to  any  rule  that:  (1)  is 
determined  to  be  "economically 
sigmficant"  as  defined  under  Executive 


Order  12866,  and  (2)  concerns  an 
environmental  healdi  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children,  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

This  rule  is  not  subject  to  Executive 
Order  13045  because  it  does  not  involve 
decisions  intended  to  mitigate 
environmental  health  or  safety  risks. 

C.  Executive  Order  13132 

Executive  Order  13132,  entitled 
Federalism  (64  FR  43255,  August  10, 
1999)  revokes  and  replaces  Executive 
Orders  12612,  FederaUsm  and  12875, 
Enhancing  the  Intergovernmental 
Partnership.  Executive  Order  13132 
requires  EPA  to  develop  an  accountable 
process  to  ensure  "meaningful  and 
timely  input  by  State  and  local  officials 
in  the  development  of  regulatory 
policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government."  Under 
Executive  Order  13132,  EPA  may  not 
issue  a  regulation  that  has  federalism 
implications,  that  imposes  substantial 
direct  compliance  costs,  and  that  is  not 
required  by  statute,  unless  the  Federal 
government  provides  the  funds 
necessary  to  pay  the  direct  compliance 
costs  inciuxed  by  State  and  local 
governments,  or  EPA  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation.  EPA  also  may  not  issue  a 
r^ulation  that  has  federalism 
implications  and  that  preempts  State 
law  unless  the  Agency  consults  with 
State  and  local  officials  early  in  the 
process  of  developing  the  proposed 
regulation. 

This  rule  will  not  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132,  because  it 
merely  acts  on  a  state  rule  implementing 
a  federal  standard,  and  does  not  alter 
the  relationship  or  the  distribution  of 
power  and  responsibilities  established 
in  the  Clean  Air  Act.  Thus,  the 


requirements  of  section  6  of  the 
Executive  Order  do  not  apply  to  this 
rule. 

D.  Executive  Order  13175 

Executive  Order  13175,  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Governments"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accoimtable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibiUties  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
govenunent  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Thus,  Executive  Order  13175  does  not 
apply  to  this  rule. 

E.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
Fed.  Reg.  28355  (May  22,  2001))  because 
it  is  not  a  significant  regulatory  action 
under  Executive  Order  12866. 

F.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA) 
generally  requires  an  agency  to  conduct 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  imless  the 
agency  certifies  that  the  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
Small  entities  include  small  businesses, 
small  not-for-profit  enterprises,  and 
small  governmental  jurisdictions. 

This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  SIP 
approvals  under  section  110  and 
subchapter  I,  part  D  of  the  Clean  Air  Act 
do  not  create  any  new  requirements  but 
simply  act  on  requirements  that  the 
State  is  already  imposing.  Therefore, 
because  the  Federal  SIP  approval  does 
not  create  any  new  requirements.  I 
certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
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EPA's  disapproval  of  the  state  request 
under  section  110  and  subchapter  I,  part 
D  of  the  Clean  Air  Act  does  not  affect 
any  existing  requirements  applicable  to 
small  entities.  Any  pre-existing  federal 
requirements  remain  in  place  after  this 
disapproval.  Federal  disapproval  of  the 
state  submittal  does  not  affect  state 
enforceability.  Moreover,  EPA's 
disapproval  of  the  submittal  does  not 
impose  any  new  Federal  requirements. 
Therefore,  I  certify  that  this  action  will 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small 
entities. 

Moreover,  due  to  the  nature  of  the 
Federal-State  relationship  under  the 
Clean  Air  Act,  preparation  of  flexibility 
analysis  would  constitute  Federal 
inquiry  into  the  economic 
reasonableness  of  state  action.  The 
Clean  Air  Act  forbids  EPA  to  base  its 
actions  concerning  SIPs  on  such 
groimds.  Union  Electric  Co.  v.  U.S.  EPA, 
427  U.S.  246,  255-66  (1976);  42  U.S.C. 
7410(a)(2). 

G.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22,  1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  costs  to  State, 
local,  or  tribal  governments  in  the 
aggregate;  or  to  private  sector,  of  Si  00 
million  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  burdensome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  costs  of  $100  million  or  more 
to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  This  Federal  action  acts 
on  pre-existing  requirements  under 
State  or  local  law,  and  imposes  no  new 
requirements.  Accordingly,  no 
additional  costs  to  State,  local,  or  tribal 
governments,  or  to  the  private  sector, 
result  from  this  action. 

H.  National  Technology  Transfer  and 
Advancement  Act 

Section  12  of  the  National  Technology 
Transfer  and  Advancement  Act 
(NTTAA)  of  1995  requires  Federal 
agencies  to  evaluate  existing  technical 
standards  when  developing  a  new 


regulation.  To  comply  with  NTTAA, 
EPA  must  consider  and  use  "voluntary 
consensus  standards"  (VCS)  if  available 
and  applicable  when  developing 
programs  and  policies  unless  doing  so 
would  be  inconsistent  with  applicable 
law  or  otherwise  impractical. 
EPA  believes  that  VCS  are 
inapplicable  to  today's  action  because  it 
does  not  require  the  public  to  perform 
activities  conducive  to  the  use  of  VCS. 

/.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
use.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  rule  is  not  a  "major"  rule  as 
defined  by  5  U.S.C.  804(2). 

/.  Petitions  for  judicial  Review 

Under  section  307(b)(1)  of  the  Clean 
Air  Act.  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  (See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Hydrocarbons, 
Incorporation  by  reference. 
Intergovernmental  relations,  Ozone, 
Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

Dated:  August  5.  2002. 
Laura  Yoshii, 
Deputy  Regional  Administrator.  Region  IX. 

Part  52,  Chapter  I,  Title  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 


PART  52— {AMENDED] 

1.  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
Subpart  F— California 

2.  Section  52.220  is  amended  by  ' 
adding  paragraphs  (c)(284)(i}(B)(6)  to 
read  as  follows: 

§  52.220    Identification  of  plan. 

***** 

(c)*  *  * 

(284)*   *   * 

(i)  *   *   * 

(B)*  *  * 

(6)  Rule  1132,  adopted  on  January  19, 
2001. 
***** 

[FR  Doc.  02-23255  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  6S60-50-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  270-0366a;  FRL-7272-4] 

Revisions  to  the  California  State 
Implementation  Plan,  El  Dorado 
County  Air  Pollution  Control  District 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

SUIMMARY:  EPA  is  taking  direct  final 
action  to  approve  revisions  to  the  El 
Dorado  County  Air  Pollution  Control 
District  (EDCAPCD)  portion  of  the 
California  State  Implementation  Plan 
(SIP).  These  revisions  concern  Oxides  of 
Nitrogen  (NOx)  emissions  from 
stationary  internal  combustion  (IC) 
engines  rated  at  more  than  50  brake 
horsepower  (bhp).  We  are  approving  a 
local  rule  that  regulates  these  emission 
sources  under  the  Clean  Air  Act  as 
amended  in  1990  (CAA  or  the  Act). 
DATES:  This  rule  is  effective  on 
November  12,  2002,  without  further 
notice,  unless  EPA  receives  adverse 
comments  by  October  15,  2002.  If  we 
receive  such  comment,  we  will  publish 
a  timely  withdrawal  in  the  Federal 
Register  to  notify  the  public  that  this 
rule  will  not  take  effect. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street,  San  Francisco,  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  IX  office  during  normal 
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business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 

Air  and  Radiation  Docket  and 
Information  Center,  U.S. 
Environmental  Protection  Agency, 
Room  B-102, 1301  Constitution 
Avenue,  NW.,  (Mail  Code  6102T), 
Washington,  DC  20460. 

California  Air  Resources  Board, 
Stationary  Source  Division,  Rule 
Evaluation  Section,  1001  "I"  Street, 
Sacramento,  CA  95814. 

El  Dorado  Coimty  Air  Pollution  Control 
District,  2850  Fairlane  Court,  Building 
C.  Placerville,  CA  95667. 


A  copy  of  the  rule  may  also  be  available 
via  the  Internet  at  http:// 
www.arb.ca.gov/drdb/drdbltxt.htm. 
Please  be  advised  that  this  is  not  an  EPA 
website  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chamjit  Bhullar,  EPA  Region  IX,  (415) 
972-3960. 

SUPPLEMENTARY  INFORMATION: 

Throughout  this  document,  "we,"  "us" 
and  "our"  refer  to  EPA. 

Table  of  Contents 

I.  The  State's  Submittal 
A.  What  Rule  Pid  the  State  Submit? 


B.  Are  There  Other  Versions  of  This  Rule? 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

II.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

B.  Does  This  Rule  Meet  the^valuation 
Criteria? 

C.  Public  Comment  and  Final  Action. 

III.  Background  Information 
Why  Was  This  Rule  Submitted? 

IV.  Administrative  Requirements 

1.  The  State's  Submittal 

A.  What  Rule  Did  the  State  Submit? 

Table  1  lists  the  rule  we  are  approving 
with  the  dates  that  it  was  adopted  by  the 
local  air  agency  and  submitted  by  the 
California  Air  Resources  Board  (CARB). 


Table  1  .—Submitted  Rules 

Local  agency 

Rule  No. 

Rule  title 

Adopted 

Sut>mitted 

EDCAPCD  

233 

Stationary  Internal  Combustion  Engines  

6/11/02 

7/02/02 

On  August  5,  2002,  this  rule  submittal 
was  foimd  to  meet  the  completeness 
criteria  in  40  CFR  part  51,  appendix  V, 
which  must  be  met  before  formal  EPA 
review. 

B,  Are  There  Other  Versions  of  This 
Rule? 

EDCAPCD  adopted  an  earlier  version 
of  this  rule  on  September  25,  2001,  and 
CARB  submitted  it  to  us  on  November 
9,  2001.  We  published  an  interim  final 
determination  and  proposed  conditional 
approval  of  this  previous  version  of 
Rule  233  into  the  SIP  on  February  21, 
2002. 

C.  What  Is  the  Purpose  of  the  Submitted 
Rule? 

Rule  233  sets  limits  for  NOx  and 
carbon  monoxide  (CO)  emissions  from 
stationary  IC  engines  rated  at  more  than 
50  bhp.  EPA  published  a  conditional 
approval  on  February  21,  2002  because, 
through  administrative  error,  the 
previous  version  of  rule  233  did  not 
clearly  require  emission  testing  for  all 
engines.  The  TSD  has  more  information 
about  this  rule. 

n.  EPA's  Evaluation  and  Action 

A.  How  Is  EPA  Evaluating  This  Rule? 

Generally,  SIP  ndes  must  be 
enforceable  (see  section  110(a)  of  the 
Act),  must  require  Reasonably  Available 
Control  Technology  (RACT)  for  major 
sources  in  nonattainment  areas  (see 
sections  182(a)(2)(A)  and  182(f)),  and 
must  not  relax  existing  requirements 
(see  sections  110(1)  and  193).  The 
EDCAPCD  regulates  an  ozone 
nonattainment  area  (see  40  CFR  part  81). 
so  Rule  233  must  fulfill  RACT. 


Guidance  and  policy  documents  that 
we  used  to  help  evaluate  enforceability 
and  RACT  requirements  consistently 
include  the  following: 

1.  Issues  Relating  to  VOC  Regulation 
Cut  points,  Deficiencies,  and  Deviations 
(the  Blue  Book),  U.S.  EPA,  May  25, 
1988. 

2.  "Guidance  Dociunent  for  Correcting 
Common  VOC  &  Other  Rule 
Deficiencies,"  EPA  Region  9,  August  21, 
2001  (the  Little  Bluebook). 

3.  State  Implementation  Plans; 
Nitrogen  Oxides  Supplement  to  the 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendment  of  1990  (the  'NOx 
Supplement  to  the  General  Preamble"), 
U.S.  EPA,  57  FR  55620,  Nov.  25, 1992. 

4.  State  Implementation  Plans  for 
National  Primary  and  Secondary 
Ambient  Air  Quality  Standards,  Section 
110  of  the  Clean  Air  Act  (CAA),  and 
Plan  Requirements  for  Nonattainment 
Areas,  Title  I,  Part  D  of  the  CAA. 

5.  Requirement  for  Preparation, 
Adoption,  and  Submittal  of 
hnplementation  Plans,  U.S.  EPA,  40 
CFR  Part  51. 

6.  Alternative  Control  Techniques 
(ACT)  Dociunent — NOx  Emission  from 
Stationary  Reciprocating  Internal 
Combustion  Engines  (EPA-453/R-93- 
032). 

7.  Determination  of  Reasonably 
Available  Control  Technology  and  Best 
Available  Retrofit  Control  Technology 
for  Stationary  Internal  Combustion 
Engines,  State  of  California  Air 
Resources  Board,  November  2001. 


B.  Does  the  Rule  Meet  the  Evaluation 
Criteria? 

We  believe  this  rule  is  consistent  with 
the  relevant  policy  and  guidance 
regarding  enforceability,  RACT,  and  SIP 
relaxations.  In  particular,  this  rule 
corrects  the  deficiency  identified  in  our 
February  20,  2002  proposed  conditional 
approved.  The  TSD  has  more 
information  on  our  evaluation. 

C.  Public  Comment  and  Final  Action 

As  authorized  in  section  110(k)(3)  of 
the  Act,  EPA  is  fully  approving  the 
submitted  rule  because  we  believe  it 
fulfills  all  relevant  requirements.  We  do 
not  think  anyone  will  object  to  this 
approval,  so  we  are  finalizing  it  without 
proposing  it  in  advance.  However,  in 
the  Proposed  Rules  section  of  this 
Federal  Register,  we  are  simultaneously 
proposing  approval  of  the  same 
submitted  rule.  If  we  receive  adverse 
comments  by  October  15,  2002,  we  will 
publish  a  timely  withdrawal  in  the 
Federal  Register  to  notify  the  public 
that  the  direct  final  approval  will  not 
take  effect  and  we  will  address  the 
comments  in  a  subsequent  final  action 
based  on  the  proposal.  If  we  do  not 
receive  timely  adverse  comments,  the 
direct  final  approval  will  be  effective 
without  further  notice  on  November  1 2 . 
2002.  This  will  incorporate  this  rule 
into  the  federally  enforceable  SIP. 

m.  Background  Information 

Why  Was  This  Rule  Submitted? 

NOx  helps  produce  ground-level 
ozone,  smog  and  particulate  matter, 
which  harm  human  health  and  the 
environment.  Section  110(a)  of  the  CAA 
requires  states  to  submit  regulations  that 
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control  NOx  emissions.  Table  2  lists  to  the  submittal  of  this  local  agency 

some  of  the  national  milestones  leading      NOx  rule. 

Table  2.— Ozone  Nonattainment  Milestones 


Date 

Event 

March  3,  1978 

EPA  promulgated  a  list  of  ozone  nonattainment  areas  under  the  Clean  Air  Act  as  amended  in 
1977.  43  FR  8964;  40  CFR  81.305. 

EPA  notified  Governors  that  parts  of  their  SIPs  were  inadequate  to  attain  and  maintain  the 
ozone  standard  and  requested  that  they  correct  the  deficiencies  (EPA's  SIP-Call).  See  sec- 
tion 1 10(a)(2)(H)  of  the  pre-amended  Act. 

Clean  Air  Act  Amendments  of  1990  were  enacted.  Pub.  L.  101-549,  104  Stat.  2399,  codified 
at  42  use.  7401-7671q. 

Section  182(a)(2)(A)  requires  that  ozone  nonattainment  areas  correct  deficient  RACT  mies  by 
this  date. 

May  26,  1988 

1 
Novemt)er15,  1990  

May  15,  1991  

rv.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  unfunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Public  Law  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10,  1999).  This  action  merely 
approves  a  state  rule  implementing  a 


Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045, 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23, 1997). 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  etseq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
cannot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 


This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Coint  of  Appeals  for  the 
appropriate  circuit  by  November  12, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subjects  in  40  CFR  Part  52 

Environmental  protection.  Air 
pollution  control.  Incorporation  by 
reference,  Intergovernmental  relations, 
Nitrogen  dioxide.  Ozone,  Reporting  and 
recordkeeping  requirements. 

Dated:  August  20,  2002. 
Keith  Takata, 
Acting  Regional  Administrator,  Region  IX. 

Part  52,  chapter  I,  tide  40  of  the  Code 
of  Federal  Regulations  is  amended  as 
follows: 

PART  52— [AMENDED] 

1 .  The  authority  citation  for  part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 
SubfMrt  F— California 

2.  Section  52.220  is  amended  by 
adding  paragraph  (c)(299)  to  read  as 
follows: 

§52.220    Identification  of  plan. 

***** 

(c)  *  *  * 

(299)  Amended  regulation  for  the 
following  APCD  was  submitted  on  July 
2,  2002,  by  the  Governor's  designee. 

(i)  Incorporation  by  reference. 


Federal  Register /Vol.  67,  No.  178/Friday,  September  13,  2002 /Rules  and  Regulations         57963 


(A)  El  Dorado  County  Air  Pollution 
Control  District. 

(1)  Rule  233,  adopted  on  October  18, 
1994,  and  amended  on  June  11,  2002. 

***** 

[FR  Doc.  02-23253  Filed  9-12-02;  8:45  am] 
BIUJN6  CODE  6S60-S0-P 


GENERAL  SERVICES 
ADMINISTRATION 

41  CFR  Parts  300-3, 301-1. 301-10. 
301-11, 301-12, 301-30. 301-31, 301- 
50. 301-51.  301-52, 301-70, 301-71, 
301-72,  301-73, 301-74, 301-75,  302-1, 
302-2, 302-3, 302-4, 302-5, 302-7  and 
302-16 

[FTR  Amendment  108] 

RIN  3090-AH61 

Federal  Travel  Regulation  (FTR); 
Correctlona  and  Additions 

AGENCY:  Office  of  Govemmentwide 
Policy,  GSA. 
ACTION:  Final  rule. 

summary:  This  final  rule  amends  the 
Federal  Travel  Regulation  (FTR)  by 
clarifying  various  provisions  regarding 
temporary  duty  (TDY)  travel  and 
relocation  allowances  and  makes  certain 
grammatical  corrections  where 
applicable. 

EFFECTIVE  DATE:  This  final  rule  is 
effective  September  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Harte,  Program  Analyst,  Office  of 
Transportation  and  Personal  Property  at 
(202)  501-0483.  For  information 
pertaining  to  status  or  publication 
schedules,  contact  the  Regulatory 
Secretariat,  Room  4035,  GS  Bldg.,  1800 
F  Street,  NW.,  Washington,  DC  20405, 
202-208-7312. 
SUPPLEMENTARY  INFORMATION: 

A.  Background 

This  final  rule  amends  the  FTR  as 
follows: 

•  Corrects  inaccurate  citations  and 
grammatical  inaccuracies. 

•  Section  300-3. l(v)  clarifies  the 
definition  of  household  goods  relating 
to  the  shipment  of  boats,  removes  the 
14-foot  restriction  and  allows  for  a  boat 
(mounted  or  unmounted  on  a  trailer)  of 
reasonable  size  that  can  fit  into  a  van  to 
be  included  in  household  goods,  and 
adds  a  definition  for  the  term  "weight 
additive". 

•  Section  300-3.1  adds  a  definition 
for  the  United  States. 

•  Section  301-10.107  clarifies  when 
the  use  of  a  non-contract  city-pair  fare 
may  be  used  and  that  employees  of  the 


District  of  Columbia  are  not  entitled  to 
use  the  contract  city-pair  fares. 

•  Section  301-10.124  clarifies  that 
the  14-hour  rule  for  determining  when 
premiiun  class  other  than  first  class  may 
be  authorized  includes  change  of  planes 
and  any  en-route  stopovers. 

•  Section  301-10.164  clarifies  and 
permits  the  use  of  Amtrak  Acela  and 
Metroliner  train  service  and  permits  the 
use  of  business  class  on  Acela  and 
Metroliner  train  service. 

•  Section  301-11.11  question  and 
answer  revised  to  require  that  lodging 
reservations  be  made  through  agencies 
Travel  Management  System  (TMS). 

•  Clarifies  that  lodging  taxes  in 
foreign  areas  (Section  301-11.27)  and 
laundry  and  dry  cleaning  expenses 
(Section  301-11.31)  for  travel  in  foreign 
and  non-foreign  areas  remain  part  of  the 

•  per  diem  rates  established  by  the 
Department  of  State  and  Department  of 
Defense,  respectively,  and  are  not 
considered  a  separate  reimbursable 
expense  for  travel  to  foreign  and  non- 
foreign  areas. 

•  Adds  new  section  301-11.32 
allovtdng  for  the  payment  of  a  lodging 
expense  prior  to  completion  of  travel 
when  advance  payment  is  necessary  to 
reserve  a  room. 

•  Section  301-12.1  clarifies  that 
energy  surcharges  and  lodging  resort 
fees  (when  not  optional)  are  considered 
reimbursable  as  a  miscellaneous  travel 
expense. 

•  Section  301-50.3  provides  that 
when  selecting  lodging  facilities  that 
first  consideration  must  be  given  to 
lodging  facilities  contracted  by  GSA 
imder  the  Federal  Premier  Lodging 
Program  (FPLP). 

•  Section  301-51.2  exempts 
employees  who  travel  5  times  or  less  a 
year  from  the  mandatory  use  of  the 
Government  travel  charge  card,  with 
agency  discretion  to  issue  cards  to  such 
employees. 

•  Section  301-52.4  requires  that 
receipts  must  be  retained  for  6  years  and 
3  months. 

•  Section  301-70.707  provides 
guidance  on  what  agencies  can  do  to 
reduce  travel  charge  delinquencies. 

•  Section  301-73.103  clarifies  that  a 
traveler  may  make  lodging 
accommodations  directly  with  a 
property  for  (a)  attendance  at  a 
conference  where  a  block  of  rooms  has 
been  set  aside,  and  (b)  lodging  is 
required  outside  the  continental  United 
States. 

•  Section  301-74.17  removes  the 
mandatory  requirement  to  contact  GSA 
to  obtain  meeting  or  conference  space  in 
the  District  of  Columbia. 

•  Section  302-1.1  clarifies  that 
relocation  expenses  are  allowable  for  an 


employee  who  has  completed  a 
prescribed  tour  of  duty  and  is  returning 
to  the  place  of  actual  residence  for 
separation  from  Government  service  or 
for  reassignment  to  the  same  or  different 
Government  agency. 

•  Section  302-3.1  clarifies  that  the 
Relocation  Income  Tax  Allowance  is  not 
authorized  for  new  appointees  by 
deleting  that  allowance  from  the 
appropriate  tables. 

•  Section  302-5.13  clarifies  that  the 
applicable  per  diem  rate  for  an 
authorized  househunting  trip  is  the 
locality  rate. 

•  Section  302-7.20  clarifies  that 
when  a  shipment  of  household  goods 
(HHG)  includes  an  item  [e.g.  boat  or 
trailer  of  reasonable  size)  for  which  the 
HHG  carrier  assesses  a  weight  additive, 
and  the  shipment  exceeds  the  maximum 
weight  allowance,  the  employee  is 
responsible  for  all  excess  charges  and 
any  special  packing,  crating  and 
handling  of  the  weight  additive  item. 

•  Section  302-7.200  clarifies  that 
when  an  employee's  HHG  is  shipped  by 
the  Government  on  a  Bill  of  Lading  or 
other  shipping  document,  the 
Government  is  responsible  for  paying 
the  carrier  for  that  shipment  even  if  the 
shipment  exceeds  the  18,000  maximum 
weight  allowance.  In  such  a  situation 
the  employee  is  indebted  to  the 
Government  and  must  reimburse  the 
agency  for  the  excess  charges  involved. 

•  Section  302-16.1  clarifies  that  the 
transportation  of  cats,  dogs  and  other 
house  pets  are  included  under  the 
Miscellaneous  Expense  Allowance. 

B.  Executive  Order  12866 

The  General  Services  Administration 
(GSA)  has  determined  that  this  final 
rule  is  not  a  significant  regulatory  action 
for  the  purposes  of  Executive  Order 
12866  of  September  30,  1993. 

C.  Regulatory  Flexibility  Act 

This  final  rule  is  not  required  to  be 
published  in  the  Federal  Register  for 

notice  and  comment:  therefore,  the 
Regulatory  Flexibility  Act  does  not 
apply. 

D.  Paperwork  Reduction  Act 

The  Paperwork  Reduction  Act  does 
not  apply  because  the  final  rule  does  not 
impose  recordkeeping  or  information 
collection  requirements,  or  the 
collection  of  information  from  offerors, 
contractors,  or  members  of  the  public 
which  require  the  approval  of  the  Office 
of  Management  and  Budget  under  44 
U.S.C.  501  et  seq. 
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E.  SmaU  Business  Regulatory 
Enforcement  Fairness  Act 

This  final  rule  is  also  exempt  from 
congressional  review  under  5  U.S.C.  801 
since  it  relates  solely  to  agency 
management  and  personnel. 

List  of  Subjects  in  41  CFR  Parts  300-3, 
301-1,  301-10,  301-11,  301-12,  301-30, 
301-31,  301-50,  301-51,  301-52,  301- 
70,  301-71,  301-72,  301-73,  301-74, 
301-75,  302-1,  302-2,  302-3,  302-^, 
302-5,  302-7  and  302-16 

Government  employees,  Travel  and 
transportation  expenses. 

For  the  reasons  set  out  in  the 
preamble  41  CFR  parts  300-3,  301-1, 
301-10.  301-11,  301-12,  301-30,  301- 
31,  301-50.  301-51,  301-52,  301-70, 
301-71,  301-72.  301-73.  301-74,  301- 
75,  302-1,  302-2,  302-3,  302-4,  302-5, 
302-7,  and  302-16  are  amended  as  set 
forth  below: 

1.  The  authority  citation  for  41  CFR 
part  300-3  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707;  5  U.S.C.  5738;  5 
U.S.C.  5741-5742;  20  U.S.C.  905(a);  31  U.S.C. 
1353;  40  U.S.C.  486(c);  49  U.S.C.  40118;  E.O. 
11609.  3  CFR,  1971-1975  Comp..  p.  586. 

PART  300-3-<aLOSSARY  OF  TERMS 

2.  Amend  §  300-^.1  by  revising 
paragraph  (l)(v)  of  the  definition 
"Household  Goods  (HHG)";  adding  in 
alphabetical  order,  the  definition 
"Household  Goods-Weight  Additive"; 
revising  the  last  sentence  of  the 
definition  of  Travel  Management 
System  (TMS);  and  adding  in 
alphabetical  order  the  definition 
"United  States"  to  read  as  follows: 

§  300-3.1    What  do  the  following  terms 
mean? 

***** 

Household  Goods  (HHG)  *  *  * 
(v)  Vehicles  other  than  POVs  (such  as 
motorcycles,  mopeds.  jet  skies, 
snowmobiles,  golf  carts,  boats  {e.g.,  boat, 
sailboat,  canoe,  skiff,  rowboat,  dinghies, 
sculls  and  kayak,  mounted  or 
unmounted  on  trailers)  of  reasonable 
size  that  can  fit  into  a  moving  van. 
***** 

Household  Goods-Weight  Additive — 
A  weight,  per  linear  foot  of  a  specific 
item,  added  to  the  net  weight  of  the 
household  goods  shipment  to 
compensate  for  the  excessive  van  space 
used  by  the  item.  The  item  must  be 
stated  in  the  Household  Goods  tariff  as 
qualifying  for  a  weight  additive  before  a 
charge  can  be  assessed.  Weight 
additives  do  not  apply  if  an  article  is 
capable  of  being  conveniently  hand- 
carried  by  one  person  and/or 


transported  in  a  standard  moving 
carton. 

***** 

Travel  Management  System  (TMS) — 
*  *   *  A  TMS  may  be  an  in-house 
system,  a  commercially  available  system 
[e.g.,  contract  travel  agency),  or  an 
electronically  available  system  that 
provides  such  services  as  booking 
common  carrier,  lodging,  and  car  rental 
reservations  and  ticketing  as  specified 
in  301-73.101  of  this  subtitle. 

United  States — ^The  48  contiguous 
States,  the  District  of  Colimibia  and  the 
States  and  areas  defined  under  the  term 
"Non-Foreign  Area." 

PART  301-1— APPLICABILITY 

3.  The  authority  citation  for  41  CFR 
part  301-1  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5707. 

§301-1.1     [Amended] 

4.  Amend  §  301-1.1.  in  the  table,  in 
the  first  column  under  the  heading  "An 
agency  includes",  by  removing  "5 
U.S.C.  101"  and  inserting  "5  U.S.C.  105 
(except  for  Government-Controlled 
Corporations,  i.e.  mixed  ownership 
Government  Corporation  as  defined  in 
31  U.S.C.  9101)."; 

PART  301-10— TRANSPORTATION 
EXPENSES 

5.  The  authority  citation  for  41  CFR 
part  301-10  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
49  U.S.C.  40118 

6.  Revise  the  introductory  paragraph 
of  §  301-10.107  and  add  notes  1  and  2 
at  the  end  of  this  section  to  read  as 
follows: 

§301-10.107    Wtwn  must  I  use  a  contract 
city-pair  fare? 

You  must  always  use  a  contract  city- 
pair  fare  for  scheduled  air  passenger 
transportation  service,  (an  Internet  list 
of  city-pairs  is  available  at  http:// 
pub.fss.gsa.gov/services/citypairs),  if 
you  are  a  civilian  employee  of  an  agency 
(see  §  301-1.1  of  this  chapter),  unless 
one  or  more  of  the  following  conditions 
exist(s): 


Note  1  to  §  301-10.107:  Employees  of  the 
Government  of  the  District  of  Columbia  are 
not  eligible  to  use  the  contract  city-pair  fares, 
even  though  they  may  otherwise  be  covered 
by  the  Federal  Travel  Regulation. 

Note  2  to  §301-10.107:  Department  of 
Defense  (DoD)  groups  of  21  or  more 
passengers  may  request  contract  service  on 
an  optional  basis.  Contract  carriers  may,  but 
are  not  required,  to  furnish  service  to  such 
groups. 


7.  Revise  §  301-10.108  to  read  as 
follows: 

§  301  -1 0.1 08    Wliat  requirements  must  be 
met  to  use  a  non-contract  fare? 

Before  purchasing  a  non-contract 
fare — 

(a)  You  must — 

(1)  Meet  one  of  the  requirements  for 
exceptions  listed  in  §  301-10.107;  and 

(2)  If  the  non-contract  fare  is  non- 
refundable, restricted  or  has  specific 
eligibility  requirements,  you  must  know 
or  reasonably  anticipate,  based  on  your 
planned  trip,  that  you  will  use  the 
ticket. 

(b)  Your  agency  must  determine  that 
the  proposed  non-contract 
transportation  is  practical  and  cost 
effective  for  the  Government. 

8.  Revise  §  301-10.111  to  read  as 
follows: 

§301-10.111    Wlien  may  I  use  a  reduced 
group  or  charter  fare? 

You  may  use  a  reduced  group  or 
charter  fare  when  yotir  agency  has 
determined,  on  an  individual  case  basis 
prior  to  your  travel,  that  use  of  such  a 
fare  is  cost  effective.  Chartered  aircraft 
are  subject  to  the  same  rules  as 
Government  aircraft,  and  agencies  in  the 
executive  branch  of  the  Federal 
Government  are  subject  to  the 
requirements  of  Office  of  Management 
and  Budget  (0MB)  Circular  A-126  and 
41  CFR  part  101-37  in  making  such  cost 
effiectiveness  determinations. 

9.  Revise  §  301-10.114  to  read  as 
follows: 

§301-10.114    WliatmuMldowithunutMJ 
Government  Transportation  rtoquest(s) 
(GTR(s)),  tickeiCs)  or  refund  application(s)? 

You  must  submit  any  tmused  GTR(s), 
unused  ticket  coupons,  imused  e- 
tickets,  or  refund  applications  to  your 
agency  in  accordance  with  your 
agency's  procedures. 

10.  Revise  paragraph  (h)  of  §301- 
10.124  to  read  as  follows: 

§  301-1 0.1 24    Whan  may  I  use  premium- 
class  other  tlian  first-class  airline 
accommodations? 

*     ,   *        *        *        * 

(h)  Where  the  origin  and/or 
destination  are  OCONUS.  and  the 
scheduled  flight  time,  including 
stopovers  and  change  of  planes,  is  ia 
excess  of  14  hours.  (In  this  instance  you 
will  not  be  eligible  for  a  rest  stop  en 
route  or  a  rest  period  upon  arrival  at 
your  duty  site.);  or 


§301-10.141    [Amended] 

11.  Amend  §301-10.141  by  removing 
from  the  first  sentence  "§  301-10.143" 
and  adding  "§  301-10.142"  in  its  place. 
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12.  Amend  §301-10.160  by  adding 
paragraph  (d)  to  read  as  follows: 

§301-10.160    What  classes  of  train 
accommodations  are  availat)ie? 

*        *        *        *    ■    * 

(d)  Business-class — A  class  of  service 
offered  on  Amtrak  Acela  or  Metroliner 
extra  fare  train  service. 

13.  Amend  §301-10.164  to  read  as 
follows: 

§  301-1 0.1 64    Wlien  may  I  use  extra-fare 
train  service? 

You  may  use  extra  fare  train  service 
whenever  your  agency  determines  it  is 


more  advantageous  to  the  Government 
or  is  required  for  security  reasons.  The 
use  of  the  lowest  class  of  service 
available  on  any  AMTRAK  Acela  or 
Metroliner  train  service  (including 
Acela  Express)  is  deemed  advantageous 
to  the  Government  and  no  further 
agency  approval  is  needed.  On  the 
Amtrak  Acela  Express  or  Metroliner 
train  service,  the  lowest  available  class 
is  business  and  on  the  Amtrak  Regional 
train  service  the  lowest  available  class 
of  service  is  coach.  AMTRAK  Acela  and 
Metroliner  first-class  accommodations 
may  be  authorized/approved  only  as 
provided  in  §  301-10.162. 


14.  Amend  §  301-10.302,  in  the  table, 
in  the  second  column  under  the  heading 
"The  distance  between  your  origin  and 
destination  is",  by  revising  the  first 
sentence  to  read,  "As  determined  from 
aeronautical  charts  issued  by  the 
Federal  Aviation  Administration 
(FAA).". 

15.  Amend  §301-10.304.  by  revising 
the  table  to  read  as  follows: 

§301-1 0.304    What  expenses  are  allowat>le 
in  addition  to  ttw  allowances  prescritwd  in 
§301-10.303? 


Reimtxjrsable  expenses  in  addition  to  mileage  allowance  Non-reimt>ursat>le  expenses  included  In  the  mileage  allowance 


Parking  fees;  feny  fees;  bridge,  road,  and  tunnel  fees;  and  aircraft  or 
airplane  parking,  landing,  and  tie-down  fees. 


oil. 


Charges  for  repairs,  depreciation,  replacements,  grease 
towage  and  similar  speculative  expenses,  gasoline,  insurance 
and  Federal  taxes. 


antifreeze, 
state 


PART  301-11— PER  DIEM  EXPENSES 

16.  The  authority  citation  for  41  CFR 
part  301-11  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 


17.  Revise  §  301-11.11  to  read  as 
follows: 

§  301-1 1 .1 1     ilow  do  I  maice  my  lodging 
reservations? 

You  must  make  your  lodging 
reservations  through  your  agency  travel 


management  system  as  required  by  part 
301-50  of  this  chapter. 

18.  Amend  §  301-11.26,  by  revising 
the  table  to  read  as  follows: 

§301-11.26    How  do  I  get  a  per  diem  rate 
increased? 


For  CONUS  locations 


General  Services  Administration,  Office  of 
Govemmentwide  Policy,  Attn:  Travel  Man- 
agement Division  (MTT),  Washington,  DC 
20405. 


For  non-foreign  area  locations 


For  foreign  area  locations 


Department  of  Defense,  Per  Diem,  Travel  and 
Transportation,  Allowance  Committee 
(PDTATAC),  Hoffman  Building  #1,  Room 
836,  2461  Eisenhower  Ave.,  Alexandria,  VA 
22331-1300. 


Department  of  State.  Director  of  Allowances, 
State  Annex  29,  Room  262,  Washington, 
DC  20522-2902. 


19.  Amend  §301-11.27  by  adding 
three  sentences  to  the  end  of  the 
paragraph  to  read  as  follows: 

§301-11.27    Are  taxes  included  in  the 
lodging  portion  of  the  Government  per  diem 
rate? 

*  *  *  This  section  is  effective  January 
1, 1999,  for  CONUS  locations  and 
effective  January  1,  2000,  for  non- 
foreign  areas.  For  foreign  areas,  lodging 
taxes  have  not  been  removed  from 
foreign  per  diem  rates  established  by  the 
Department  of  State.  Separate  claims  for 
lodging  taxes  incurred  in  foreign  areas 
are  not  allowed. 

20.  Amend  §301-11.31  by  adding  two 
sentences  to  the  end  of  the  paragraph  to 
read  as  follows: 

§  301-1 1 .31    Are  laundry,  cleaning  and 
pressing  of  clothing  expenses 
reimbursable? 

*  *  *  Laundry  and  dry  cleaning 
expenses  have  not  been  removed  from 


foreign  per  diem  rates  established  by  the 
Department  of  State,  or  from  non-foreign 
area  per  diem  rates  established  by  the 
Department  of  Defense.  Separate  claims 
for  laimdry  and  dry  cleaning  expenses 
incurred  in  foreign  areas  and  non- 
foreign  areas  are  not  allowed. 

21.  Add  §301-11.32  to  read  as 
follows: 

§  301-1 1 .32    May  I  be  reimbursed  for  an 
advance  room  deposit  in  situations  wtiere 
a  lodging  facility  requires  the  payment  of  a 
deposit,  prior  to  the  beginning  of  my 
sctteduled  official  travel? 

Yes,  yotir  agency  may  reimburse  you 
for  an  advance  room  deposit,  when  such 
a  deposit  is  required  by  the  lodging 
facility  to  secure  a  room  reservation, 
prior  to  the  beginning  of  youi  scheduled 
official  travel.  However,  if  you  are 
reimbursed  the  advance  room  deposit, 
but  fail  to  perform  the  scheduled  official 
travel  for  reasons  not  acceptable  to  your 


agency,  resulting  in  forfeit  of  the 
deposit,  you  are  indebted  to  the 
Government  for  that  amount  and  must 
repay  it  in  a  manner  prescribed  by  your 
agency. 

PART  301-12— MISCELLANEOUS 
EXPENSES 

22.  The  authority  citation  in  41  CFR 
part  301-12  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 

23.  Amend  §301-12.1,  by  adding  an 
entry  at  the  end  of  the  table  to  read  as 
follows: 

§  301  -1 2.1    What  miscellaneous  expenses 
are  reimtMirsat>le? 
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General  expenses 

Fees  to  obtain 
money 

Special  ex- 
penses of  foreign 
travel 

• 
Energy  sure 

*                                                           • 

^large  and  lodging  resort  fee(s)  (when  such  fee(s)  Is/are  not 

• 

Optional) 

•                                                           • 

• 

PART  301-30— EMERGENCY  TRAVEL 

24.  The  authority  citation  in  41  CFR 
part  301-30  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 

25.  Amend  §301-30.4  by  revising 
paragraph  (b)  and  adding  paragraph  (d) 
as  follows: 

S  301-30.4    When  an  illness  or  injury 
occurs  on  TOY,  wtwt  sxpensss  may  be 
alknved? 

***** 

(b)  Transportation  and  per  diem 
expense  for  travel  to  an  alternate 
location  to  receive  medical  treatment. 

***** 

(d)  Transportation  costs  of  a 
medically  necessary  attendant. 

PART  301-31— THREATENED  LAW 

ENFORCEMENT/INVESTIGATIVE 

EMPLOYEES 

26.  The  authority  citation  in  41  CFR 
part  301-31  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 

§301-31.8    [Amended] 

27.  Amend  §301-31.8  by  removing 
"§"  before  "301-10". 

PART  301-50— ARRANGING  FOR 
TRAVEL  SERVICES 

28.  The  authority  citation  in  41  CFR 
part  301-50  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707:  40  U.S.C.  486(c). 

29.  Revise  §301-50.3,  to  read  as 
follows:  I 

§  301  -50.3    Are  there  any  limits  on  the 
travel  arrangements  I  may  make? 

Yes.  there  are  limits  on  the  travel 
arrangements  you  may  make  for 
common  carrier,  commercial  lodging, 
and  car  rental  accommodations. 

(a)  Common  carrier  accommodations. 
If  your  agency  is  a  mandatory  user  of  the 
GSA  city-pair  fare  contract  for  air 
passenger  transportation,  you  must  use 
the  contract  carrier,  unless  you  have  an 
approved  exemption  as  cited  in  §§301- 
10.107  and  301-10.108  of  this  chapter. 

(b)  Lodging  accommodations.  You 
should  always  stay  in  a  "fire  safe" 
facility.  This  is  a  facility  that  meets  the 


fire  safety  requirements  of  the  Hotel  and 
Motel  Fire  Safety  Act  of  1990,  as 
amended  (see  5  U.S.C.  5707a).  When 
selecting  a  commercial  lodging  facility, 
first  consideration  must  be  given  to  the 
commercial  lodging  facilities  contracted 
by  GSA  imder  the  Federal  Premier 
Lodging  Program  (FPLP)  that  meet  the 
fire  safety  requirements,  where 
available,  unless  one  or  more  of  the 
following  conditions  exist.  (A  list  of 
FPLP  facilities  may  be  fouind  at  http:// 
policyworks.gov/perdiem).  If  a  FPLP 
facility  is  not  available  in  the  location 
you  need,  your  agency's  designated 
TMS  must  provide  you  with  a  list  of 
alternative  facilities  that  meet  the  fire 
safe  requirements  of  the  Act. 

(1)  There  are  no  FPLP  facilities  under 
contract  within  a  reasonable  proximity 
of  your  temporary  duty  location; 

(2)  There  are  no  vacancies  at  the 
available  FPLP  facilities; 

(3)  Your  agency  has  other  contractual 
arrangements  with  commercial  lodging 
facilities  that  meet  the  FEMA  fire  safe 
requirements; 

(4)  Your  agency  determines  on  a  case- 
by-case  basis  that  it  is  not  practical  to 
use  FPLP  facilities  to  meet  mission 
requirements; 

(5)  You  are  attending  a  conference 
with  prearranged  lodging 
accommodations  and  to  ensure  that  the 
set  aside  rooms  are  used  attendees  are 
required  to  book  lodging  directly  with 
the  lodging  facility;  or 

(6)  Your  travel  is  OCONUS. 

(c)  Rental  vehicles.  When  authorized 
to  use  a  rental  vehicle  under  §  301- 
10.450  of  this  chapter,  you  must  rent  a 
vehicle  from  a  vendor  that  participates 
in  the  Military  Traffic  Management 
Command  (MTMC)  Govemrnent  Car 
Rental  Agreement,  unless  you  are 
OCONUS,  and  no  agreement  is  in  place 
for  your  TDY  location.  MTMC  has 
negotiated  rental  car  agreements  that 
include  automatic  unlimited  mileage, 
collision  damage  insurance  and  fixed 
rates. 

PART  301-51— PAYING  TRAVEL 
EXPENSES 

30.  The  authority  citation  in  41  CFR 
part  301-51  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707,  Subpart  A  is 
issued  under  the  authority  of  Sec.  2,  Pub.  L. 


105-264,  112  Stat.  2350  (5  U.S.C.  5701  note); 
40  U.S.C.  486(c). 

31.  Amend  §301-51.2  by  removing 
the  word  "and"  at  the  end  of  paragraph 
(j);  removing  the  period  at  the  end  of 
paragraph  (k)  and  inserting  a  semicolon 
in  its  place;  removing  the  period  at  the 
end  of  paragraph  (1)  and  inserting  "; 
and";  in  its  place;  and  adding  paragraph 
(m)  to  read  as  follows: 

§301-51^    What  official  travel  expmises 
and/or  classes  of  employees  are  exempt 
from  the  mandatory  use  of  ttie  Government 
contractor-issued  travel  cfiarge  card? 

***** 

(m)  Employees  who  travel  5  times  or 
less  a  year.  Even  though  exempt, 
agencies  have  the  discretion  to  issue  a 
travel  charge  card  to  such  an  employee. 

§301-51.101    [Amended] 

32.  Amend  §301-51.101,  in  the 
introductory  text,  by  removing  "41  CFR 
101-41.203-2"  and  inserting  "41  CFR 
102-118.50"  in  its  place. 

§301-51.200    [Amended] 

33.  Amend  in  §301-51.200,  in 
paragraph  (b)  of  the  first  column  of  the 
table,  under  the  heading  "For",  by 
removing  "i.e."  and  inserting  "e.g."  in 
its  place. 

PART  301-52-CLAIMING 
REIMBURSEMENT 

34.  The  authority  citation  in  41  CFR 
part  301-52  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2.,  Pub.  L.  105-264, 112  Stat.  2350  (5 
U.S.C.  5701  note). 

35.  Amend  §301-52.4  by  removing 
the  word  "and"  at  the  end  of  paragraph 
{b)(l);  removing  the  period  at  the  end  of 
paragraph  (b)(2)  and  inserting  ";  and"; 
and  adding  paragraph  (b)(3)  to  read  as 
follows: 

§301-52.4    What  must  I  provide  with  my 
travel  claim? 

***** 

(b)*  *  * 

(3)  Receipts  must  be  retained  for  6 
years  and  3  months  as  prescribed  by  the 
National  Archives  and  Records 
Administration  (NARA)  iinder  General 
Records  Schedule  6,  paragraph  1  (http:/ 
/ardor.nara.gov/grs/grs06.html). 
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PART  301-70-INTERNAL  POLICY 
AND  PROCEDURE  REQUIREMENTS 

36.  The  authority  citation  in  41  CFR 
part  301-70  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2.,  Pub.  L.  105-264,  112  Stat.  2350  (5 
U.S.C.  5701  note). 

37.  Revise  §301-70.501  to  read  as 
follows: 

§  301  -70.501    Does  per  diem  continue 
when  an  employee  interrupts  a  travel 
assignment  because  of  an  incapacitating 
illness  or  injury? 

Yes,  when  an  employee  interrupts  a 
travel  assignment  because  of  an 
incapacitating  illness  or  injtiry  and  takes 
leave  (annual  or  sick),  per  diem  will  be 
allowed,  not  to  exceed  the  maximum 
rate  for  the  location  where  the 
interruption  occurs,  for  a  reasonable 
period,  normally  not  to  exceed  14 
calendar  days  (including  fractional 
days)  for  any  one  period  of  absence.  You 
may  approve  a  longer  period  if  justified. 

§§301-70.502  through  301-70.508 
[Redesignated  as  §§301-70J503  through 
301-70.508] 

38.  Redesignate  §§  301-70.502 
tiirough  301-70.508  as  §§  301-70.503 
through  301-70.509. 

38a.  Add  a  new  §301-70.502  to  read 
as  follows: 

§301-70.502    Are  there  any  limitations  to 
the  payment  of  these  expenses? 

Yes,  there  are  limitations  to  the 
payment  of  these  expenses.  Per  diem  is 
not  payable,  or  if  paid,  must  be 
collected  firom  the  employee  when — 

(a)  The  employee  is  confined  to  a 
hospital  or  medical  facility  that  is 
within  the  proximity  of  the  official  duty 
station  or  that  is  the  same  one  the 
employee  would  have  been  admitted  to 
if  the  illness  or  injury  had  occurred 
while  at  the  official  duty  station;  and/ 
or 

(b)  The  Government  provides  or 
reimburses  the  employee  for 
hospitalization  imder  any  Federal 
statute  (including  hospitalization  in  a 
Department  of  Veterans  Affairs  (VA) 
medical  center  or  military  hospital) 
other  than  5  U.S.C.  8901-8913  (Federal 
Employees  Health  Benefits  program). 

38b.  Revise  newly  fesignated  §301- 
70.503  to  read  as  follows: 

§301-70.503    What  additional  emergency 
expenses  should  we  allow? 

When  an  employee  discontinues  a 
TDY  assignment  before  its  completion 
due  to  an  incapacitating  illness  or 
injury,  you  may  pay — 


(a)  Transportation  and  per  diem 
expenses  for  travel  to  an  alternate 
location  to  receive  medical  treatment; 

(b)  Transportation  and  per  diem 
expenses  to  return  to  the  official  station; 
and 

(c)  Transportation  costs  of  a  medically 
necessary  attendant. 

39.  Add  §301-70.708  to  read  as 
follows: 

§301-70.706    What  can  we  do  to  reduce 
travel  duirge  card  delinquencies? 

To  reduce  travel  charge  card 
delinquencies  by  your  employees,  you 
should  consider  implementing  one  or 
more  of  the  following  suggestions  (this 
list  is  not  comprehensive;  you  may 
adopt  other  appropriate  procedures): 

(a)  Agency  travel  program 
coordinators  must  be  trained  and  aware 
of  their  responsibilities  and  the 
delinquency  management  tools 
available  under  your  agreement  with  the 
travel  charge  card  contractor  (internet 
training  is  available  for  the  GSA 
SmartPay(TM)  Travel  Charge  Card  at: 
http://fss.gsa.gov/training/transtrav. 

(d)  Ensure  that  managers  and 
supervisors  are  provided  monthly 
delinquency  and  questionable  charges 
report. 

(c)  Periodically,  but  at  least  once  a 
year,  verify  that  cardholders  are  still 
current  employees. 

(d)  For  inactive  accoxmts  (cards  not 
used  within  6  months,  one  year,  etc., 
reduce  card  limit  to  $1,  increase  dollar 
limit  when  necessary. 

(e)  Work  with  the  charge  card 
contractor  to  block  certain  high-risk 
category  codes  [e.g.  department  stores, 
automobile  dealerships,  specialty 
stores),  etc. 

(f)  Review  ATM  cash  withdrawals  for 
reasonableness  and  association  with 
official  travel. 

(g)  Implement  a  salary  offset  program. 
(See  part  301-76  of  this  chapter). 

(h)  Implement  split  disbursement  in 
your  travel  vouchering  system,  so  that 
an  employee  may  authorize  you  to  make 
certain  pajrments  direcUy  to  the  charge 
card  contractor  on  the  employee's 
behalf. 

(i)  Refer  potential  fraud  cases  to  your 
agency  IG  for  investigation. 

(j)  For  some  helpful  do's  and  don'ts 
for  travel  cardholders  see  GSA 
pubbcation  (Card-FOOl)  entitied  "But  I 
didn't  know  '   *  *  —Helpful  Hints  for 
Travel  Cardholders".  This  publication  is 
available  on  the  internet  at  http:// 
fss.gsa.gov/services/gsa-sniaitpay,  click 
on  GSA  SmartPay  Agency  Information, 
click  on  "But  I  didn't  knpw  *  *  * 
— Helpful  Hints  for  Travel 
Cardholders".  You  may  print  or  call  for 
telephone  numbers  listed  for  copies. 


(k)  Ensure  that  employees  turn  in 
their  travel  charge  card  when  they  retire 
or  leave  the  agency. 

PART  301-71— AGENCY  TRAVEL 
ACCOUNTABILITY  REQUIREMENTS 

40.  The  authority  citation  for  41  CFR 
part  301-71  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  40  U.S.C.  486(c); 
Sec.  2.  Pub.  L.  105-264,  112  Slat.  2350  (5 
U.S.C.  5701  note). 

§§301-71.301  through  301-71.308 
[Redesignated  as  §§301-71.302  through 
301-71.309] 

41.  Redesignate  §§301-71.301 
through  301-71,308  as  §§301-71.302 
through  301-71.309. 

41a.  Add  a  new  §301-71.301  to  read 
as  follows: 

§  301-71 .301    In  situations  where  a  lodging 
facility  rsquires  ttte  payment  of  a  deposit, 
may  we  reimtxirse  an  employee  for  an 
advance  room  deposit  prior  to  the 
beginning  of  scheduled  official  travel? 

Yes,  you  may  reimburse  an  employee 
an  advance  room  deposit,  when  such  a 
deposit  is  required  by  the  lodging 
facility  to  seciue  a  room  reservation, 
prior  to  the  beginning  of  an  employee's 
scheduled  official  travel.  However,  if 
the  employee  is  reimbursed  the  advance 
room  deposit,  but  fails  to  perform  the 
scheduled  official  travel  for  reasons  not 
acceptable  to  the  agency,  resulting  in 
the  forfeit  of  the  deposit,  the  employee 
is  indebted  to  the  Government  and  must 
repay  that  amount  in  a  timely  manner 
as  prescribed  by  you. 

PART  301-72— AGENCY 
RESPONSIBILITIES  RELATED  TO 
COMMON  CARRIER 
TRANSPORTATION 

42.  The  authority  citation  for  41  CFR 
part  301-72  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707;  31  U.S.C.  3726; 
40  U.S.C.  486. 

43.  Amend  §301-72.301  by  revising 
paragraphs  (a)  and  (c)  to  read  as  follows: 

§  301  -72.301    How  do  we  process  unused, 
partially  used,  and  exchanged  ticksts? 

(a)  For  unused  or  partially  used 
tickets  purchased  with  GTRs:  You  must 
obtain  the  unused  or  partially  used 
ticket  from  the  traveler,  issue  Standard 
Form  1170  (SF  1170)  "Redemption  of 
Unused  Ticket"  to  the  airline  and  or 
travel  agency  that  issued  the  ticket, 
maintain  a  suspense  file  to  monitor  the 
airline/travel  agency  refund,  and  record 
and  deposit  the  airline/travel  agency 
refund  upon  receipt.  See  41  CFR  102- 
118.145  and  the  U.S.  Government 
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Passenger  Transportation  Handbook 
[http://fss.gsa.gov/transtrav/usgpth.pdf) 
for  policies  and  procedures  regarding 
the  use  of  SF  1170. 

***** 

(c)  For  exchanged  tickets  purchased 
with  GTRs:  You  must  obtain  the  airline/ 
travel  agency  refund  application  or 
receipt  from  the  traveler,  and  maintain 
a  suspense  file  to  monitor  the  airline/ 
travel  agency  refund.  For  additional 
guidance  see  41  CFR  102-118.145  and 
the  U.S.  Government  Passenger 
Transportation  Handbook  [http:// 
fss.gsa.gov/transtrav/usgpth.pdf). 


PART  301-73— TRAVEL  PROGRAMS 

44.  The  authority  citation  for  41  CFR 
part  301-73  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707:  40  U.S.C.  486(c). 

45.  Revise  §301-73.102  to  read  as 
follows: 

§  301-73.102    Must  w«  require  travelers  to 
use  a  travel  management  system? 

Yes,  you  must  use  a  TMS  selected  by 
you  for  all  common  carrier,  lodging,  and 
car  rental  acconmiodations  to  ensure 
compliance  with  the  Hotel  and  Motel 
Fire  Safety  Act  of  1990,  as  amended  (see 
5  U.S.C.  5707a).  A  TMS,  as  defined  in 
§  300-3.1  of  this  chapter,  provides  the 
services  required  by  §  301-73.101  of  this 
part.  You  must  require  that  travelers  use 
the  TMS  selected  by  you  to  make 
common  carrier,  lodging,  and  car  rental 
reservations,  unless  an  exemption  is 
granted  under  §  301-73.103  of  this  part. 

46.  Revise  §301-73.103  to  read  as 
follows: 

§  301  -73.1 03    Are  ttiere  any  exceptions  to 
this  requirement? 

Yes,  exceptions  to  this  requirement 
may  be  made  as  follows: 

(a)  An  agency  head,  or  his/her 
designee,  may  exempt  certain  types  of 
travel  arrangements  from  the  mandatory 
use  of  the  TMS.  In  certain  situations,  it 
may  be  impractical  to  make  advance 
reservations,  and  therefore  no  reason 
exists  to  use  a  T^S. 

(b)  Attending  a  conference  where  the 
conference  sponsor  has  negotiated  with 
one  or  more  lodging  facilities  to  set 
aside  a  specific  number  of  rooms  for 
conference  attendees.  To  ensure  that  the 


set  aside  rooms  are  used  attendees  are 
required  to  book  lodging  directly  with 
the  lodging  facility. 

(c)  Wnen  lodging  acconmiodations  are 
required  for  travel  OCONUS. 

Note  to  §301-73.103:  Agencies  may  have 
preexisting  contractual  arrangements  with  a 
TMS.  which  require  use  of  a  TMS  even 
though  the  FTR  does  not.  Agencies  must  alert 
their  employees  to  any  such  requirements. 

PART  301-74— CONFERENCE 
PLANNING 

47.  The  authority  citation  for  41  CFR 
part  301-74  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 

48.  Amend  §301-74.17  by  revising 
paragraph  (b)  to  read  as  follows: 

§301-74.17    What  special  rules  apply  wtien 
a  conference  is  held  in  the  District  of 
Columbia? 

***** 

(b)  It  is  no  longer  mandatory  that  you 
contact  GSA  for  meeting  or  conference 
facilities  in  the  District  of  Columbia. 
However,  you  are  encouraged  to  contact 
the  GSA  Public  Buildings  Service  (PBS) 
of  the  National  Capital  Region  to  inquire 
about  the  availability  of  short-term 
conference  and  meeting  facilities  in  the 
District  of  Columbia.  For  additional 
information  see  the  Customer  Desk 
Guide  for  Real  Property  Management, 
Chapter  1.  The  Customer  Desk  Guide 
can  be  found  on  the  worldwide  web  at 
http://www.gsa.gov/attachments/ 
GSA  PUBUCA  TIONS/pub/ 
CustomerGuidebookmarkedversion.pdf. 


PART  301-75— PRE-EMPLOYMENT 
INTERVIEW  TRAVEL 

49.  The  authority  citation  for  41  CFR 
part  301-75  continues  to  read  as 
follows: 

Authority:  5  U.S.C.  5707. 

§301-75.202    [Amended] 

50.  Amend  §301-75.202,  in  the  table, 
in  the  second  colunm  under  the  heading 
"You  will  inform  the  traveler",  by 
removing  from  the  second  sentence,  "41 
CFR  101-41.210"  and  inserting  "U.S. 
Government  Passenger  Transportation 
Handbook  (h ttp ://fss.gsa .gov/transtrav/ 
usgpth.pdf]"  in  its  place. 


PART  302-1— GENERAL  RULES 

51.  The  authority  citation  for  41  CFR 
part  302-1  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C. 
905{a).35. 

52.  Amend  §302-1.1  by  revising 
paragraph  (e)  to  read  as  follows: 

§  302-1 .1    Who  is  eligible  for  relocation 
expense  allowances  under  this  chapter? 

***** 

(e)  An  employee  returning  to  his/her 
place  of  residence  after  completion  of  a 
prescribed  tour  of  duty  for  the  purposes 
of  separation  from  Government  service 
or  separation  from  the  overseas 
assignment  for  reassignment  to  the  same 
or  different  Government  agency. 
***** 

53.  Amend  §302-1.2  by  revising 
paragraph  (d)  to  read  as  follows: 

§302-1^    Who  is  not  eligible  for  relocation 
expense  allowances  under  this  chapter? 

***** 

(d)  An  employee  of  the  Department  of 
Veterans  Affairs  (VA)  to  whom  38 
U.S.C.  235  applies;  or 


PART  302-2— EMPLOYEES 
ELIGIBILITY  REQUIREMENTS 

54.  The  authority  citation  for  41  CFR 
part  302-2  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a). 

55.  Amend  §302-2.3  by  revising  the 
last  sentence  to  read  as  follows: 

§  302-2.3    What  determines  my 
entitlements  and  allowances  for  relocation? 

*  *  *  However,  this  does  not  change 
the  requirement  that  all  aspects  of  a 
relocation  must  be  completed  by  the 
time  specified  in  §§302-2.7  through  30- 
2.11. 

PART  302-3— RELOCATION 
ALLOWANCE  BY  SPECIFIC  TYPE 

56.  The  authority  citation  for  41  CFR 
part  302-3  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a). 

57.  Amend  §302-3.2  in  Table  A, 
column  1,  by  removing  Item  6,  and  by 
revising  Table  B  to  read  as  follows: 


Table  B.— Assigned  to  First  Official  Station  Outside  the  Continental  United  States  (OCONUS) 

Column  1 — Relocation  allowances  that  agency  must  pay 
or  reimburse 


Column  2 — Relocation  allowances  ttiat  aaency  has  discretionary  authority  to  pay  or 

reimburse 


1.  Transportation  of  employee  &  immediate  family  mem- 
ber(s)  (part  302-4  of  this  chapter). 


1 .  Shipment  of  privately  owned  vehicle  (POV)  (part  302-9  of  this  chapter). 


I 
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Table  B.— Assigned  to  First  Official  Station  Outside  the  Continental  United  States  (0C0NUS>— Continued 


Column  1 — Relocation  allowances  ttiat  agency  must  pay 
orreimtxirse 


Column  2 — Relocation  allowances  that  agency  has  discretionary  auttrority  to  pay  or 

reimburse 


2.  Per  diem  employee  only  (part  302-4) 


3.  Transportation   &  temporary  storage  of  household 
goods  (part  302-7  of  this  chapter). 

4.  Extended  storage  of  household  goods  (part  302-8  of 
this  chapter). 


2.  Temporary  quarters  subsistence  expense  (TQSE)  is  not  authonzed  in  a  toretgn 
area;  however,  you  may  be  entitled  to  the  following  under  the  Department  of  State 
Standardized  Regulations  (Government  Civilians-Foreign  Areas)  which  is  available 
from  the  Superintendent  of  Documents,  Washington,  DC  20402 

(a)  Foreign  Transfer  Allowance  (FTA)  (Subsistence  Expense)  for  quarters  occupied 
temporarily  t>efore  departure  from  the  50  states  or  the  Disthct  of  Columt>ia  for  a  of- 
ficial station  in  a  foreign  area  incident  to  a  permanent  change  of  station  and  travel 
to  first  official  station  overseas. 

(b)  Temporary  quarters  subsistence  allowance  ((TQSA)  when  a  transfer  is  authonzed 
to  a  foreign  area. 

(c)  The  miscellaneous  expense  portion  of  the  FTA  is  autfranzed  incident  to  first  offi- 
cial station  travel  to  a  foreign  area. 

3.  Use  of  relocation  service  companies  only  wfwn  transfer  is  to  Alaska  or  Hawaii 
(part  302-12  of  this  chapter). 

4.  Home  mar1<eting  incentives  only  when  transfer  is  to  a  non-foreign  OCONUS  area 
(part  302-15  of  this  chapter). 


§302-3.101    [Amended] 

58.  Amend  §302-3.101  by  revising 
Table  A,  column  2,  entry  "4"  to  read: 
"4.  Use  of  a  relocation  services 
company.";  and  amending  Table  B, 
colvimn  2,  entry  "5",  by  removing  "302- 
15"  and  adding  "301-15"  in  its  place. 

PART  302-4-ALLOWANCES  FOR 
SUBSISTENCE  AND 
TRANSPORTATION 

59.  The  authority  citation  for  41  CFR 
part  302-4  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a); 
E.O.  11609;  36  FR  13747;  3  CFR,  1971-1973, 
Comp.,  p.  586. 

60.  Revise  §302-4.200  to  read  as 
follows: 

§302-4.200    What  pM- diem  rate  Willi 
receive  for  en  route  relocation  travel  wittiin 
CONUS? 

Your  per  diem  for  en  route  relocation 
travel  between  your  old  and  new  official 
stations  will  be  at  the  standard  CONUS 
rate  (see  Appendix  A  of  chapter  301). 
You  will  be  reimbursed  in  accordance 
with  §§  301-11.100  and  301-11.102  of 
this  title. 

PART  302-5— ALLOWANCE  FOR 
HOUSEHUNTING  TRIP  EXPENSES 

61.  The  authority  citation  for  41  CFR 
part  302-5  is  revised  to  read  as  follows: 

Authority:  5  U.S.C.  5738:  20  U.S.C.  905(a): 
E.O.  11609,  36  FR  13747,  3  CFR  1971-1973 
Comp.,  p.  586. 

§302-5.13    [Amended] 

62.  Amend  §  302-5.13,  in  the  table,  in 
the  second  column  imder  the  heading 
"You  are  reimbursed",  in  paragraph  (a), 
by  removing  "  part  302-4,  subpart  C  of 
this  chapter;  or"  and  inserting  "§§  301- 


11.100  through  301-11.102  of  this 
chapter  301;  or". 

§302-5.15    [Amended] 

63.  Amend  §  302-5.15  by  removing 
from  the  first  sentence  "301-11. 3(c)  of 
this  title"  and  adding  "301-11.25,  301- 
11.306  and  301-52.4(b)  of  chapter  301"; 
and  by  removing  from  the  last  sentence 
"and,  301-11. 3(c)  of  this  title"  and 
adding  "301-11.25.  301-11.306  and 
301-52.4(b)  of  chapter  301". 

PART  302-7— TRANSPORTATION  AND 
TEMPORARY  STORAGE  OF 
HOUSEHOLD  GOODS  AND 
PROFESSIONAL  BOOKS.  PAPERS, 
AND  EQUIPMENT  (PBP&E) 

64.  The  authority  citation  for  41  CFR 
part  302-7  continues  to  read  as  follows: 

Authority:  5  U.S.C.  5738;  20  U.S.C.  905(a): 
E.O.  11609;  36  FR  13747,  3  CFR  1971-1973 
Comp.,  p.  586. 


§  302-7.200    How  are  charges  paid  and 
wtto  malces  ttie  arrangements  for 
transporting  HHG,  PBP&E  and  temporary 
storage  under  tfte  actual  expense  mettiod? 

*  *  *  If  the  shipment  exceeds  the 
maximum  weight  prescribed  in  §  302- 
7.2,  the  Government  will  pay  the  total 
charges  and  the  employee  will 
reimburse  the  Government  for  the  cost 
of  transportation  and  other  charges 
applicable  to  the  excess  weight. 

PART  302-16— ALLOWANCES  FOR 
MISCELLANEOUS  EXPENSES 

§302-16.1     [Amended] 

67.  The  authority  citation  for  41  CFR 
part  302-16  is  revised  to  read  as 
follows: 

Authority:  5  U.S.C.  5738:  20  U.S.C.  905(a); 
E.O.  11609.  36  FR  13747.  3  CFR  1971-1973 
Comp..  p. 586. 


65.  Add  §302-7.20  to  read  as  follows:      §302-16.1    [Amended] 


§  302-7.20    If  my  HHG  slilpment  includes 
an  item  (e.g.  t>oat,  trailer,  ultraligtit  vehicle) 
for  which  a  weight  additive  is  assessed  by 
tiie  HHG  carrier,  am  I  responsit>le  for 
payment? 

If  your  HHG  shipment  includes  an 
item  (e.g.  boat  or  trailer  of  reasonable 
size)  for  which  a  weight  additive  is 
assessed  by  the  HHG  carrier  (as 
prescribed  in  applicable  tariffs),  and 
your  shipment  exceeds  the  maximum 
weight  prescribed  in  §  302-7.2,  you  are 
responsible  for  all  excess  charges  and 
any  special  packing,  crating,  and 
handling  of  the  weight  additive  item. 
See  §  302-7.200  on  how  charges  are 
paid  and  who  makes  the  shipping 
arrangements. 

66.  Amend  §  302-7.200  by  adding  a 
new  sentence  to  the  end  of  the  section 
to  read  as  follows: 


68.  Amend  §302-16.1,  in  the  table  in 
paragraph  (b),  under  the  heading  "Fees/ 
Deposits",  by  revising  the  first  sentence 
of  the  last  entry  to  read  "Only  costs 
associated  with  dogs,  cats  and  other 
house  pets  are  included." 

Dated:  August  23.  2002. 
Stephen  A.  Perry, 

Administer  of  General  Senices. 

|FR  Doc.  02-22414  Filed  9-12-02;  8:4.=i  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  73 

[DA  02-2151,  MM  Docket  No.  02-00-76, 
RM-9809] 

Digital  Television  Broadcast  Service; 
UrtMna,  IL 

agency:  Federal  Communications 
Commission. 

ACTION:  Final  rule. 

SUMMARY:  The  Commission,  by  this 
document,  denies  a  petition  for 
reconsideration  filed  by  WGN 
Continental  Broadcasting  of  the  Report 
and  Order,  which  substituted  DTV 
channel  *9  for  station  WILL-DT 
assigned  DTV  channel  *33  at  Urbana, 
Illinois.  See  65  FR  60378,  October  11, 
2000.  With  is  action,  this  proceeding  is 
terminated. 

FOR  FURTHER  INFORMATION  CONTACT:  Pam 
Blumenthal,  Media  Bureau,  (202)  418- 
1600. 

SUPPLEMENTARY  INFORMATION:  This  is  a 
synopsis  of  the  Commission's 
Memorandum  Opinion  and  Order,  MM 
Docket  No.  00-76,  adopted  September  4, 
2002,  and  released  September  10.  2002. 
The  full  text  of  this  document  is 
available  for  public  inspection  and 
copying  during  regular  business  hours 
in  the  FCC  Reference  Information 
Center,  Portals  II,  445  12th  Street,  SW.. 
Room  CY-A257,  Washington,  DC.  This 
document  may  also  be  purchased  from 
the  Commission's  duplicating 
contractor,  Qualex  Intemational,  Portals 
II,  445  12th  Street,  SW.,  CY-B402, 
Washington,  DC  20554,  telephone  202- 
863-2893,  facsimile  202-863-2898,  or 
via  e-mail  qualexint@aoI.com. 

List  of  Subjects  in  47  CFR  Part  73 

Digital  television  broadcasting, 
television. 

Federal  Communications  Commission. 

Bartiara  A.  Kreisman, 

Chief,  Video  Division,  Media  Bureau. 

[FR  Doc.  02-23300  Filed  9-12-02:  8:45  amj 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  222, 223  and  224 

[Docket  No.  011130288-2205-02;  I.D. 
0921 01 C] 

RIN  0648-AP64 

Endangered  and  Threatened  Species; 
Transfer  of  Certain  Permits 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 
action:  Final  rule. 

SUMMARY:  NMFS  issues  a  final  rule  that 
allows  the  transfer  of  certain  permits 
under  the  Endangered  Species  Act 
(ESA)  of  1973,  as  amended.  This  final 
rule  allows  the  transfer  of  incidental 
take  permits  and  enhancement  of 
survival  permits  associated  with  Safie 
Harbor  Agreements  with  Assurances  or 
Candidate  Conservation  Agreements 
with  Assurances.  Currently,  if  a  permit 
holder  wants  to  sell  land  or  business 
operations  covered  by  a  permit  to  a  new 
owner,  the  new  owner  would  need  to 
apply  for  a  separate  permit.  Regulations 
pertaining  to  similar  permits  issued  by 
the  US  Fish  and  Wildlife  Service 
(USFWS)  allow  such  transfers.  This 
final  rule  will  revise  NMFS  regulations 
to  allow  transfers,  promoting  efficiency 
and  consistency  with  USFWS 
regulations. 

DATES:  Effective  on  October  15,  2002. 
ADDRESSES:  Chief,  Endangered  Species 
Division,  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Silver 
Spring,  MD  20910. 
FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  Lorenz  or  Lamont  Jackson  at 
(301) 713-1401. 
SUPPLEMENTARY  INFORMATION: 

Background 

NMFS  is  responsible  for 
implementing  the  ESA.  16  U.S.C.  1531- 
1544,  with  respect  to  most  threatened 
and  endangered  marine  species.  NMFS' 
regulation  at  50  CFR  222.305  prohibits 
the  transfer  of  all  permits  issued  under 
50  CFR  parts  222,  223,  and  224.  This 
includes  permits  to  "take"  ESA-listed 
species  issued  under  section  10(a)  of  the 
ESA.  On  December  21,  2001,  NMFS 
published  a  proposed  rule  that  would 
allow  the  transfer  of  section  10  permits 
associated  with  Habitat  Conservation 
Plans,  Safe  Harbor  Agreements  with 
Assurances,  and  Candidate 
Conservation  Agreements  with 


Assurances.  This  final  rule  revises  the 
regulation  to  allow  the  transfer  of  these 
permits  if  certain  requirements  are  met. 

While  the  restrictions  imposed  on 
permit  succession  and  transferability  are 
justified  in  some  situations  (e.g., 
scientific  research  permits  and  permits 
for  enhancement  of  propagation),  they 
are  unnecessary  and  inappropriate  for 
incidental  take  permits  and 
enhancement  permits  associated  with 
Safe  Harbor  Agreements  with 
Assurances  or  Candidate  Conservation 
Agreements  with  Assurances.  These 
tluee  types  of  permits  involve 
substantial  long-term  conservation 
commitments,  and  NMFS  recognizes 
that  there  may  be  succession  or  transfer 
in  ovtmership  during  the  term  of  the 
permit.  NMFS  and  USFWS  often  issue 
permits  covering  the  species  under  their 
respective  jurisdictions  to  the  same 
landowner,  based  on  the  same 
conservation  plan.  In  1999  the  USFWS 
revised  its  permit  transfer  regulation  to 
allow  the  transfer  of  these  eiihancement 
and  incidental  take  permits,  provided 
certain  conditions  are  met.  (64  FR 
32706,  Jime  17, 1999).  In  2001,  USFWS 
reconfirmed  its  decision  to  allow  the 
transfer  of  these  permits.  (66  FR  6483. 
Jan.  22,  2001). 

NMFS  believes  that  a  blanket 
prohibition  on  transferability  of 
incidental  take  permits  under  ESA 
section  10(a)(1)(B)  and  enhancement 
permits  issued  for  Safe  Harbor 
Agreements  with  Assurances  and 
Candidate  Conservation  Agreements 
writh  Assurances  imder  section 
10(a)(1)(A)  is  lumecessarily  restrictive, 
given  the  context  and  purpose  of  these 
plans  and  agreements.  This  final  rule 
removes  the  prohibition  on 
transferability  of  incidental  take  and 
enhancement  permits  with  respect  to 
these  named  agreements.  This  final  rule 
requires,  however,  that  prior  to 
accepting  a  proposed  transfer  of  a 
permit,  NMFS  determine  that  the 
proposed  transferee  has  given  adequate 
written  assurance  to  NMFS  that  it  can 
and  will  fulfill  the  obligations  of  the 
conservation  plan  or  agreement. 

Description  of  Permits 

Incidental  Take  Permit  NMFS  issues 
permits  under  section  10(a)(1)(B)  of  the 
ESA  to  take  listed  species  incidental  to 
the  carrying  out  of  an  otherwise  lawful 
activity,  provided  the  requirements  of 
that  section  are  met.  One  of  these 
requirements  is  the  submission  of  a 
conservation  plan,  often  referred  to  as  a 
Habitat  Conservation  Plan  or  HCP,  to 
minimize  and  mitigate  for  take  that  will 
occiu  during  the  term  of  the  permit. 
HCP's  often  involve  long-term 
conservation  commitments  that  obligate 
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a  landowner  or  business  operator  for  the 
life  of  the  permit,  which  may  be  as  long 
as  100  years,  cover  hundreds  of 
thousands  of  acres,  and/or  require 
substantial  capital  investments. 

Safe  Harbor  Agreements  with 
Assurances:  Under  the  joint  USFWS/ 
NMFS  Safe  Harbor  policy  (64  FR  32717 
(Jime  17, 1999)),  non-Federal  property 
owners  with  an  approved  agreement 
may  receive  assurances  that  additional 
land,  water,  and/or  natural  resource  use 
restrictions  will  not  be  imposed  in 
exchange  for  their  voluntary 
conservation  actions  to  benefit  listed 
species  covered  in  the  agreement.  If  the 
conservation  actions  will  provide  a  net 
conservation  benefit  to  the  covered 
species  and  the  property  owner  meets 
all  the  terms  of  the  Agreement,  NMFS 
will  authorize  the  taking  of  the  covered 
species  to  enable  the  property  owner  to 
idtimately  return  the  enrolled  property 
back  to  agreed  upon  conditions.  These 
assurances  will  be  provided  in  the 
property  owner's  Safe  Harbor 
Agreement  and  in  an  associated 
enhancement  of  siu-vival  permit  issued 
under  section  10(a)(1)(A)  of  the  ESA. 
While  USFWS  has  adopted  regulations 
to  implement  this  policy  (50  CFR 
17.22(c)),  NMFS  has  not  yet  done  so  and 
has  entered  into  no  Safe  Harbor 
Agreements  at  this  time.  If  NMFS  were 
to  do  so,  this  transferability  rule  would 
apply  to  the  permits  issued  with  these 
agreements. 

Candidate  Conservation  Agreement 
with  Assurances:  Under  the  joint 
USFWS/NMFS  Candidate  Conservation 
policy  (64  FR  32726;  (June  17, 1999)), 
non-Federal  property  owners  who 
commit  to  implement  adequate 
conservation  measures  for  a  candidate 
or  proposed  species,  or  a  species  likely 
to  become  candidate  or  proposed  in  the 
near  future,  will  receive  assurances  that 
additional  conservation  measures  will 
not  be  required  and  additional  land, 
water,  or  resource  use  restrictions  will 
not  be  imposed  should  the  species 
become  listed  in  the  future.  The 
conservation  measures  in  the  agreement, 
when  combined  with  those  benefits  that 
would  be  achieved  if  it  is  assumed  that 
the  conservation  measures  would  also 
be  implemented  on  other  necessary 
properties,  must  be  sufficient  to 
preclude  or  remove  any  need  to  list  the 
species  covered  by  the  agreement. 
Assurances  are  provided  in  the  property 
owner's  Candidate  Conservation 
Agreement  with  Assurances  and,  if  the 
species  becomes  listed,  in  an  associated 
enhancement  of  survival  permit  issued 
imder  section  10(a)(1)(A)  of  the  ESA. 

While  USFWS  has  adopted 
regulations  to  implement  this  policy  (50 
CFR  17.22(d)),  NMFS  has  not  yet  done 


so  and  has  entered  into  no  Candidate 
Conservation  Agreements  with 
Assurances  at  this  time.  If  NMFS  were 
to  do  so,  this  transferability  rule  would 
apply  to  the  permits  issued  with  these 
agreements. 

Rationale  for  Rule  Change 

A  permittee  may  wish  to  transfer 
business  operations  or  covered  land,  or 
a  portion  of  it,  during  the  term  of  the 
permit.  Species  covered  hy  the  permit's 
conservation  measures  should  not  be 
affected  by  a  change  in  ownership  if 
successive  owners  are  qualified  to  hold 
the  permit,  and  agree  to  be  bound  by  the 
terms  of  the  permit.  Landowners  are 
more  likely  to  be  willing  to  undertake 
these  commitments  if  they  know  they 
can  transfer  their  incidental  take 
authorization  and  conservation 
obligations  to  a  qualified  purchaser. 

In  addition,  in  many  instances  both 
USFWS  and  NMFS  issue  permits  to  the 
same  landowner  or  operator,  based  on 
the  same  conservation  plan  or 
agreement.  Since  1999,  USFWS  and 
NMFS  have  had  inconsistent  regulations 
with  regard  to  transferability  of 
incidental  take  and  enhancement 
permits.  NMFS  and  USFWS  strive  for 
consistency  in  administration  of  the 
ESA,  to  promote  efficiency  and  reduce 
confusion  on  the  part  of  the  public  and 
the  regulated  community.  This  final  rule 
addresses  this  inconsistency. 

This  final  rule  removes  constraints  on 
permit  transferability  to  allow  those 
who  have  permits  associated  with 
HCP's,  Safe  Harbor  Agreements  with 
Assurances,  and  Candidate 
Conservation  Agreements  with 
Assurances  the  flexibility  to  transfer 
permits  to  qualified  purchasers.  It 
allows  transfer  of  these  permits  only  so 
long  as  the  successor  or  transferee 
owner  meets  the  general  qualifications 
for  holding  the  permit  and  agrees  to  the 
terms  of  the  HCP,  Safe  Harbor 
Agreement  with  Assurances,  or 
Candidate  Conservation  Agreement  with 
Assurances. 

Overview  of  the  Revisions  to  Permit 
Regulations 

Section  222.305(a)  is  revised  to  allow 
transferability  of  permits  issued  under 
50  CFR  parts  222,  223,  and  224,  where 
NMFS  determines  the  transferee  has 
given  adequate  written  assurance  (e.g., 
signing  of  a  contract  or  assumption 
agreement  between  NMFS  and  the  new 
landowner)  that  it  can  and  will  fulfill 
the  obligations  of  the  permit. 

This  final  rule  does  not  apply  to 
scientific  research  permits  or 
enhancement  of  propagation  permits 
issued  under  ESA  section  10(a)(1)(A).  It 
applies  only  to  incidental  take  permits. 


and  to  enhancement  of  survival  permits 
issued  under  section  10(a)(1)(A)  in 
association  with  a  Safe  Harbor 
Agreement  with  Assurances  or  a 
Candidate  Conservation  Agreement  with 
Assurances.  Permits  issued  by  NMFS  for 
scientific  research  and  enhancement  of 
propagation  for  ESA-listed  species, 
including  marine  mammals  (50  CFR 
222.308,  216.41)  are  not  transferable  (50 
CFR  216.35).  and  this  final  rule  will  not 
affect  this  restriction  or  the  regulations 
at  50  CFR  216.41  and  222.308.  These 
permits  are  not  transferable  because 
they  require  that  the  holder/principal 
investigator  be  qualified  to  conduct  the 
research  or  enhancement  activities 
described  in  the  original  application 
and  permit.  The  permit  is  issued  in 
reliance  on  the  qualifications  of  the 
permit  applicant  and  thus  should  not  be 
transferable  without  a  thorough 
assessment  of  the  qualifications  of 
another  applicant.  Transferability 
streamlines  the  permit  process  and  is 
inappropriate  for  permits  that  are 
dependent  upon  the  permittee's 
qualifications. 

Summary  of  Comments  in  Response  to 
the  Proposed  Rule 

The  public  comment  period  for  the 
proposed  rule  was  open  from  December 
18,  2001,  through  February  4,  2002. 
During  the  comment  period,  NMFS 
received  comments  from  two  parties. 
Environmental  Defense  and  Northwest 
Environmental  Defense  Center.  A 
sununary  of  the  conunents  and  NMFS' 
responses  to  those  comments  follows. 

Comment  1 :  Commenter  opposes  this 
rule  change  because  it  removes  public 
participation  from  the  permitting 
process,  which  violates  the  intent  of  the 
ESA. 

Response:  Issuance  of  a  new  section 
10  permit  is  always  subject  to  public 
notice  and  comment.  If  a  permit  is 
transferred  from  one  business  operator 
or  landowner  to  another  with  no 
changes  in  the  terms  or  duration  of  the 
conservation  plan  or  the  permit,  and 
NMFS  is  satisfied  that  the  transferee 
will  meet  the  obligations  in  the  plan,  the 
business  or  land  would  continue  to  be 
managed  under  a  plan  that  has  been  the 
subject  of  public  comment.  There  will 
be  no  fundamental  change  to  the  terms 
of  the  permit  or  plan.  If  the  proposed 
transferee  wishes  to  change  the  terms  of 
the  permit  or  plan,  NMFS  would  regard 
this  as  a  new  permit  application  subject 
to  notice  and  comment. 

Comment  2:  Conmienter  recommends 
the  preparation  of  an  environmental 
impact  statement  (EIS)  or  an 
environmental  assessment  (EA)  under 
the  National  Environmental  Policy  Act 
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(NEPA),  to  evaluate  the  environmental 
impacts  of  the  permit  transfer. 

Response:  If  the  business  or  land  is 
simply  changing  hands,  and  the  new 
owner  agrees  to  the  conditions  of  the 
previous  plan  with  no  additions  or 
changes,  there  should  be  no  additional 
environmental  impacts  that  were  not 
considered  in  the  NEPA  analysis  that 
accompanied  the  permit  application. 
NMFS  believes  transfers  can  be 
accomplished  with  a  categorical 
exclusion  from  NEPA  analysis. 

Comment  3:  Commenter  believes  the 
proposed  rule  will  impact  the  recovery 
of  threatened  and  endangered  species 
because  it»will  remove  NMFS  authority 
to  review  plans  and  to  re-evaluate  the 
effectiveness  of  the  permit  upon 
transfer. 

Response:  Assuming  a  transferee  will 
abide  by  the  terms  of  the  permit  and 
plan,  there  is  no  basis  for 
comprehensive  re-evaluation  of  a  plan 
that  was  foimd  to  meet  ESA  standards 
at  the  time  the  permit  was  issued, 
simply  because  the  covered  business  or 
land  happens  to  be  transferred  to 
another  owner.  Moreover,  all  long-term 
permits  require  periodic  reports  to 
NMFS.  Alter  transfer  of  a  permit.  NMFS 
will  retain  the  same  authority  to  review 
compliance  with  permit  conditions  and 
effectiveness  of  conservation  measures 
that  it  had  with  respect  to  the  initial 
permittee. 

Comment  4:  Commenter  objects  to  the 
use  of  a  contract  between  NMFS  and  the 
transferee  to  assure  that  the  transferee 
will  comply  with  the  terms  of  the  HCP. 

Response:  NMFS  adopted  this 
approach  from  the  USFWS.  The  contract 
is  not  the  only  assurance  that  the 
transferee  will  comply  with  the  HCP  or 
other  agreements,  llie  transferee  will 
lose  take  authorization  if  it  does  not 
comply  with  the  terms  of  the  permit.  A 
permit  may  be  suspended  or  revoked  for 
noncompliance  (15  CFR  904.320).  This 
provision  applies  to  all  permit  holders, 
whether  they  are  original  permit 
applicants  or  transferees. 

Comment  5:  Commenter  recommends 
that  NMFS  take  steps  to  ensure  that 
transferees  understand  the  terms  of  the 
conservation  plan  and  can  fulfill  the 
commitments  of  the  HCP  or  agreement. 

Response:  NMFS  will  take  all 
necessary  steps  to  ensure  that  the 
prospective  transferee  understands  the 
permit  and  plan  obligations  and  has  the 
capability  to  implement  the  plan  as 
written.  The  final  rule  requires  the 
proposed  transferee  to  provide  "such 
other  information  as  NMFS  determines 
is  relevant  to  process  the  transfer 
(§222.305(a)(3)(iii))."  NMFS  will  obtain 
all  information  necessary  to  make  the 
determinations  required  in  this  final 


rule.  The  final  rule  has  been  revised  to 
require  that  NMFS  make  these 
determinations  in  writing,  to  assure  that 
the  basis  for  the  determinations  is 
documented. 

Comment  6:  Commenter  believes  the 
rule  will  have  significant  impacts 
because  it  will  allow  the  transfer  of 
permits  when  there  is  no  system  in 
place  to  account  for  the  take  of  listed 
species  resulting  from  permits  already 
issued  by  NMFS. 

Response:  As  noted  in  the  response  to 
Comment  3,  all  conservation  plans 
require  periodic  reports  to  NMFS  on 
implementation  of  the  plan.  NMFS 
reviews  reports  to  determine,  among 
other  things,  if  it  is  likely  that  incidental 
take  beyond  what  was  anticipated  at  the 
time  the  permit  was  issued  has 
occiured.  NMFS  conducts  these  reviews 
regardless  of  whether  a  permit  is 
transferred.  Transfer  of  a  permit  should 
have  no  bearing  on  NMFS'  ability  to 
track  incidental  take. 

Comment  7:  Commenter  suggested 
NMFS  clarify  or  revise  the  part  of  the 
proposed  rule  that  says  a  permittee  has 
to  meet  all  of  the  qualifications  of  parts 
222,  223,  and  224  (as  applicable)  for 
holding  a  permit.  Commenter  notes  that 
§  222.308(c)  says  only  that  the  Assistant 
Administrator  shall  consider  certain 
factors  in  making  a  permit 
determination  but  does  not  list 
qualifications  for  holding  a  permit. 

Response:  This  final  rule  is  not 
limited  to  qualifications  under  50  CFR 
308(c).  The  rule  provides  that  the 
transferee  must  meet  all  the 
qualifications  for  holding  a  permit 
included  in  parts  222,  223,  and  224. 
These  parts  set  forth  qualifications  for 
holding  any  NOAA  permit.  For 
example,  §222.303  includes  factors  that 
may  result  in  denial  of  a  permit,  and  it 
incorporates  by  reference  the  issuance 
criteria  in  15  CFR  part  904.  Part  904, 
subpart  D,  regarding  permit  sanctions 
and  denials,  enumerates  bases  for  denial 
of  a  permit.  Such  bases  include,  for 
example,"  [tlhe  conmiission  of  any 
offense  prohibited  by  any  statute 
administered  by  NOAA,  including 
violation  of  any  regulation  promulgated 
or  permit  condition  or  restriction 
prescribed  thereunder  . .  ."  50  CFR 
904.301(a)(1).  A  proposed  permit 
transferee  may  be  found  to  be  not 
qualified  to  hold  the  permit  if  a  basis  for 
denial  of  a  permit  exists. 

Comment  8:  Commenter  believes  the 
existing  regulations  for  permits  for 
scientific  research  or  enhancement  of 
propagation  or  survival  are  irrelevant  to 
enhancement  of  survival  permits  issued 
with  Safe  Harbor  Agreements  with 
Assurances  or  Can(fidate  Conservation 
Agreements  with  Assurances. 


Commenter  suggests  that  NMFS  conduct 
a  new  rulemaking  procedure  to  adopt 
regulations  governing  issuance  of  this 
subset  of  enhancement  of  survival 
permits.  Commenter  suggests  that 
regulations  address  information 
requirements  and  approval  criteria 
appropriate  for  these  enhancement  of 
survival  permits. 

Response:  NMFS  recognizes  that 
current  section  10(a)(1)(A)  of  the  ESA 
permit  regulations  do  not  address 
information  requirements  or  issuance 
criteria  for  enhancement  of  survival 
permits  with  Safe  Harbor  Agreements 
with  Assurances  or  Candidate 
Conservation  Agreements  with 
Assurances.  As  noted  above,  NMFS  has 
not  yet  adopted  reguldtions  to 
implement  the  joint  policy  on  these 
types  of  permits,  and  it  has  not  issued 
these  types  of  permits.  NMFS  will 
seriously  consider  the  conmienter's 
suggestion.  The  comment  does  not, 
however,  affect  the  adoption  of  this  final 
rule.  This  rule  pertains  only  to  the 
transferability  of  permits,  not  to 
issuance  of  permits. 

Comment  9:  Commenter  believes  the 
Proposed  Rule  published  in  the  Federal 
Register  created  confusion  concerning 
wUch  permits  are  transferable  and 
which  are  not  imder  the  new  rule. 

Response:  NMFS  has  sought  to  be 
very  clear  in  this  dociiment  which 
permits  are  transferable  and  which  are 
not. 

Classification 

NMFS  has  determined  that  this  final 
rule  is  consistent  with  the  ESA  and  with 
other  applicable  laws. 

National  Environmental  Policy  Act 

NOAA's  Administrative  Order  216-6 
(May  20, 1999),  allows  categorical 
exclusions  for  "other  categories  of 
actions  not  having  significant 
environmental  impacts."  Specifically, 
this  transfer  rule  can  be  categorically 
excluded  since  this  action  involves 
"regulations  and  guidelines  of  an 
administrative,  financial,  legal,  or 
procedural  nature(6.03c3(i))."  Approval 
of  this  final  rule  will  not  result  in 
actions  that  individually  or 
cimiulatively  have  the  potential  to  pose 
significant  impacts  on  the  quality  of  the 
human  enviroimient.  Therefore, 
implementation  of  this  final  rule  would 
be  exempt  frtim  both  further 
environmental  review  and  requirements 
to  prepare  environmental  review 
documents  (40  CFR  1508.4). 

Executive  Order  12866 

This  final  rule  has  been  determined  to 
be  not  significant  for  purposes  of 
Executive  Order  12866. 


I 


57974         Federal  Register / Vol.  67,  No.  178 /Friday,  September  13,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  178 /Friday.  September  13.  2002 /Rules  and  Regulations         57973 


Regulatory  Flexibility  Act 

Pursuant  to  the  Regulatory  Flexibility 
Act.  at  the  proposed  rule  stage  the  Chief 
Counsel  for  Regulation  of  the 
Department  of  Commerce  certified  to 
the  Chief  Counsel  for  Advocacy  of  the 
Small  Business  Administration  that  this 
rule  would  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities,  since  the  rule 
would  reduce  costs  associated  with 
transfers  of  land  subject  to  ESA  section 
10  permits.  No  comments  were  received 
regarding  the  economic  impacts  of  this 
rule  on  small  entities. 

Paperwork  Reduction  Act 

This  final  rule  contains  a  coUection- 
of-information  requirement  subject  to 
the  Paperwork  Reduction  Act  (PRA)  and 
which  has  been  approved  by  0MB 
imder  control  niunber  0648-0230. 
Public  reporting  burden  for  this 
collection  of  information  is  estimated  to 
average  40  hours  per  response, 
including  the  time  for  reviewing 
instructions,  searching  existing  data 
sources,  gathering  and  maintaining  the 
data  needed,  and  completing  and 
reviewing  the  collection  of  information. 
Send  comments  regarding  this  burden 
estimate,  or  any  other  aspect  of  this  data 
collection,  including  suggestions  for 
reducing  the  burden,  to  NMFS  (see 
ADDRESSES)  and  to  OMB  at  the  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC.  20503  (Attention: 
NOAA  Desk  Officer)." 

Notwithstanding  any  other  provision 
of  the  law,  no  person  is  required  to 
respond  to,  nor  shall  any  person  be 
subject  to  a  penalty  for  failure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
currently  valid  OMB  Control  Nimiber. 

Executive  Order  13132  -  Federalism 

This  action  has  been  determined  to 
have  no  federalism  impacts,  as  that  term 
is  defined  in  Executive  Order  13132. 

List  of  Subjects 

50  CFR  Part  222 

Administrative  practice  and 
procedure,  Endangered  and  threatened 
species,  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

50  CFR  Part  223 

Enduigered  and  threatened  species. 
Exports,  Imports,  Marine  mammals. 
Transportation. 


50  CFR  Part  224 

Administrative  practice  and 
procedure.  Endangered  and  threatened 
species.  Exports,  Imports,  Reporting  and 
recordkeeping  requirements. 
Transportation. 

Dated:  September  9.  2002. 

WiUiam  T.  Hogarth, 

Assistant  Administrator  for  Fisheries 
National  Marine  Fisheries  Service. 

For  the  reasons  set  out  in  the 
preeunble,  50  CFR  part  222  is  amended 
as  follows: 

PART  222— GENERAL  ENDANGERED 
AND  THREATENED  MARINE  SPECIES 

1.  The  authority  citation  for  part  222 
continues  to  read  as  follows: 

Authority:  Authority:  16  U.S.C.  1531  et 
seq.:  16  U.S.C.  742a  et  seq.;  31  U.S.C.  9701. 
Section  222.403  also  issued  under  16  U.S.C. 
1361  et  seq. 

2.  In  §  222.305,  paragraph  (a)(1)  is 
revised  and  paragraph  (a)(3)  is  added  to 
read  as  follows: 

§  222.305    Rights  of  auccossion  and 
transfer  of  permits. 

(a)(1)  Except  as  otherwise  provided  in 
this  section,  permits  issued  pursuant  to 
parts  222,  223,  and  224  of  this  chapter 
are  not  transferable  or  assignable.  In  the 
event  that  a  permit  authorizes  certain 
business  activities  in  coimection  with  a 
business  or  commercial  enterprise, 
which  is  then  subject  to  any  subsequent 
lease,  sale  or  transfer,  the  successor  to 
that  enterprise  must  obtain  a  permit 
prior  to  continuing  the  permitted 
activity,  with  the  exceptions  provided 
in  paragraphs  (a)(2)  and  (a)(3)  of  this 
section. 
***** 

(3)  Incidental  take  permits  issued 
imder  §  222.307,  and  enhancement 
permits  issued  under  §  222.308,  as  part 
of  a  Safe  Harbor  Agreement  with 
Assurances  or  Candidate  Conservation 
Agreement  with  Assurances,  may  be 
transferred  in  whole  or  in  part  through 
a  joint  submission  by  the  permittee  and 
the  proposed  transferee,  or  in  the  case 
of  a  deceased  permittee,  the  deceased 
permittee's  legal  representative  and  the 
proposed  transferee,  provided  NMFS 
determines  in  writing  that: 

(i)  The  proposed  transferee  meets  all 
of  the  qualifications  under  parts  222, 
223,  or  224  (as  applicable)  for  holding 
a  permit; 

(ii)  The  proposed  transferee  has 
provided  adequate  written  assurances 
that  it  will  provide  sufficient  funding 
for  the  conservation  plan  or  other 
agreement  or  plan  associated  with  the 
permit  and  will  implement  the  relevant 
terms  and  conditions  of  the  permit. 


including  any  outstanding  minimization 
and  mitigation  requirements;  and 

(iii)  The  proposed  transferee  has 
provided  such  other  information  as 
NMFS  determines  is  relevant  to  process 
the  transfer. 
•        •        *        •        * 

(FR  Doc.  02-23397  Filed  9-12-02:  8;45  am] 
BtLUNGCOOE  3S1»-2»-S 


DEPARTMENT  OF  COMMERCE 

NatiofMl  Oceanic  and  Atmospheric 
Administration 

50  CFR  Parts  600  and  Part  660 

[Doclwt  No.  020904208-2206-01 ; 
I.D.082702B] 

RIN  0648-AP85 

Magnuaon-Stevens  Act  Provisions; 
Fisheries  off  West  Coast  States  and  in 
the  Western  Pacific;  Pacific  Coast 
Groundfish  Rshery;  Groundflsh 
Fishery  Martagement  Measures 

AGENCY:  National  Marine  Fisheries 
Service  (NMFS),  National  Oceanic  and 
Atmospheric  Administration  (NOAA), 
Commerce. 

ACTION:  Emergency  rule  to  set  depth- 
based  management  measures  for 
September-December  2002;  request  for 
comments. 

SUMMARY:  This  emergency  rule  sets  new 
depth-based  management  measures  that 
create  a  darkblotcbisd  rockfish 
conservation  area  (DBCA).  The  DBCA 
will  limit  the  incidental  catch  of 
darkblotched  rockfish,  an  overfished 
species,  while  allowing  the  limited 
entry  trawl  fishery  access  to  healthy 
deepwater  groundfish  stocks  (e.g..  Dover 
sole,  thomyhead,  sablefish)  and 
nearshore  flatfish  species  (e.g.,  Dover 
sole  (seasonally),  petrale  sole, 
arrowtooth  flounder,  English  sole) 
outside  the  DBCA.  This  action  is 
intended  to  allow  the  fisheries  to  access 
the  optimum  yields  (OYs)  of  healthy 
groundfish  stocks  while  protecting 
overfished  darkblotched  rockfish. 
DATES:  Effective  September  10.  2002. 
through  March  12,  2003.  Comments 
must  be  received  no  later  than  5  p.m, 
local  time  (l.t.,)  on  October  15.  2002. 
ADDRESSES:  Send  comments  to  D.  Robert 
Lohn,  Administrator,  Northwest  Region 
(Regional  Administrator),  NMFS,  7600 
Sand  Point  Way  N.E.,  Bldg.  1,  Seattle. 
WA  98115-0070,  or  fax  to  206-526- 
6736;  or  Rodney  Mclrmis,  Acting 
Administrator,  Southwest  Region. 
NMFS,  501  West  Ocean  Blvd.,  Suite 
4200,  Long  Beach,  CA  90802-4213.  or 
fax  to  562-980-4047.  Comments  will 
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not  be  accepted  if  submitted  via  e-mail 
or  Internet.  Information  relevant  to  this 
emergency  rule,  which  includes  an 
environmental  assessment/regulatory 
impact  review  (EA/RIR),  is  available  for 
public  review  during  business  hours  at 
the  offices  of  the  NMFS  Northwest 
Regional  Administrator  and  the  NMFS 
Southwest  Regional  Administrator,  or 
may  be  obtained  from  the  Pacific 
Fishery  Management  Coimcil  (Pacific 
Council),  at  7700  N.E.  Ambassador 
Place.  Portland,  OR  97220,  phone:  503- 
820-2280.  Additional  reports  referred  to 
in  this  docimient  may  also  be  obtained 
from  the  Pacific  Council. 
FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Nordeen  or  Yvonne  deReynier 
(Northwest  Region,  NMFS);  phone:  206- 
526-6140;  fax:  206-526-6736;  e-mail: 
carrie.nordeen@noaa.gov,, 
yvonne.dereynier@noaa.gov  or  Svein 
Fougner  (Southwest  Region,  NMFS); 
phone:  562-980-4000;  fax:  562-980- 
4047;  and  e-mail: 
svein.fougnei@noaa.gov. 

SUPPLEMENTARY  INFORMATION: 
Electronic  Access 

This  emergency  nde  also  is 
accessibleavailable  on  the  Internet  at  the 
Office  of  the  Federal  Register's  website 
at  h  ttp  ://www.access.gpo/gov/su  docs/ 
aces/acesl40.html.  Backgroimd 
information  and  dociunents  are 
available  at  the  NMFS  Northwest  Region 
website  at  http://www.nwr.noaa.gov/ 
Isustfsh/gdfshOl .htm  and  at  the  Pacific 
Council's  website  at  http:// 
www.pcouncil.  org. 

Background 

The  Pacific  Coast  Groundfish  Fishery 
Management  Plan  (FMP)  and  its 
implementing  regulations  at  50  CFR  part 
660.  subpart  G,  regulate  fishing  for  over 
80  species  of  groimdfish  off  the  coasts 
of  Washington,  Oregon,  and  California. 
Aimual  groundfish  specifications  and 
management  measures  are  initially 
developed  by  the  Pacific  Council  and 
are  implemented  by  NMFS.  The 
specifications  and  management 
measiu«s  for  the  current  fishing  year 
(January  1-December  31,  2002)  were 
initially  published  in  the  Federal 
Register  as  an  emergency  rule  for 
January  1-February  28,  2002  (67  FR 
1540,  January  11,  2002),  and  as  a 
proposed  rule  for  all  of  2002  (67  FR 
1555,  January  11,  2002),  then  finalized 
effective  March  1,  2002  (67  FR  10490, 
March  7,  2002).  The  final  rule  was 
subsequently  amended  at  67  FR  15338, 
April  1,  2002,  at  67  FR  18117,  April  15. 
2002,  at  67  FR  30604.  May  7,  2002,  at 
67  FR  40870,  Jime  14,  2002.  at  67  FR 
44778,  July  5,  2002,  at  67  FR  48571,  July 


25,  2002,  at  67  FR  50835,  August  6, 
2002,  and  at  67  FR  55166,  August,  28, 
2002. 

The  following  changes  to  groundfish 
management  measures  were 
recommended  by  the  Pacific  Council,  in 
consultation  widi  Pacific  Coast  Treaty 
Tribes  and  the  States  of  Washington, 
Oregon,  and  California,  at  its  June  17- 
21,  2002,  meeting  in  Foster  City,  CA. 
Pacific  Coast  groundfish  landings  will 
be  monitored  throughout  the  year,  and 
further  adjustments  will  be  made  as 
necessary  to  allow  achievement  of  or  to 
avoid  exceeding  the  2002  OYs  and 
allocations. 

Management  Measures  to  Protect 
Darkblotched  Rockfish 

Darkblotched  rockfish,  an  overfished 
species,  are  typically  encountered  along 
the  central  Pacific  Coast  (Oregon  and 
northern  California)  but  may  occur 
along  the  continental  slope  from 
Washington  to  central  California.  Both 
adult  and  juvenile  darkblotched 
rockfish  are  associated  with  mud  and 
rock  habitats.  Adults  move  to  deeper 
water  as  they  increase  in  size  and  age; 
they  are  typically  observed  resting  on 
mud,  near  cobble  and  boulders  and  do 
not  often  rise  above  the  ocean  floor. 

Darkblotched  rockfish  are  harvested 
by  several  sectors  of  the  groimdfish 
fishery  and  have  experienced  higher 
than  expected  landings  during  the  first 
four  months  of  2002.  Due  to  its 
overfished  status,  darkblotched  rockfish 
is  being  managed  as  an  incidentally 
caught  species  and  not  as  a  targeted 
species  in  the  2002  Pacific  Coast 
groundfish  fishery.  However,  it  is 
known  to  co-occiu  with  several 
groundfish  species  that  are  directly 
targeted  by  the  fishery.  For  example, 
Dover  sole  and  petrale  sole  occupy  areas 
and  depths  where  darkblotched  rockfish 
are  found,  primarily  during  summer 
months,  and  darkblotched  rockfish 
catch  tends  to  increase  when  Dover  sole 
and  petrale  sole  are  targeted  during 
these  times.  Several  2002  inseason 
adjustments  to  management  measiu^s 
have  been  made  to  minimize  the 
incidental  catch  of  darkblotched 
rockfish  and  allow  the  stock  to  rebuild. 

Management  measures  in  2002, 
intended  to  keep  the  darkblotched 
rockfish  catch  within  its  OY,  include 
small  cumulative  trip  limits  of 
darkblotched  rockfish  that 
accommodate  incidental  catch  but 
discourage  targeted  catch.  In  addition, 
the  2002  management  measures 
constrain  northern  DTS  (Dover  sole, 
thomyhead,  sablefish)  trawl  fisheries 
during  the  November  December  period 
to  reduce  the  incidental  catch  of 
darkblotched  rockfish.  Management 


measures  also  constrain  flatfish  fisheries 
limits  during  the  simimer  months  when 
participation  in  these  fisheries  is 
greatest  and  darkblotched  rockfish  are 
most  likely  to  be  encoimtered.  Lower 
sablefish  and  Dover  sole  OYs  in  2002 
are  also  expected  to  reduce  the 
incidental  catch  of  darkblotched 
rockfish  from  the  amoimt  that  was  taken 
in  2001.  On  May  1,  2002,  NMFS  took 
further  action  to  reduce  minor  slope 
rockfish  trip  limits  between  40°10'  N. 
lat.  and  36°  N.  lat.  for  both  the  trawl  and 
fixed  gear  limited  entry  fleets. 

At  tne  June  Pacific  Council  meeting, 
the  best  available  science  indicated  that 
landings  of  darkblotched  rockfish  in 
2002  were  greater  than  initially 
projected.  Coastwide  commercial 
landings  through  June  8,  2002,  were 
estimated  to  be  between  73  mt  and  98 
mt  which  represents  56  percent  to  75 
percent  of  the  darkblotched  rockfish  130 
mt  landed  catch  OY  (not  including 
catch  in  the  at-sea  whiting  sector).  As  of 
June  8,  2002,  approximately  30  mt  had 
been  landed  south  of  40°10'  40°10'  N. 
lat.  Due  to  combined  coastwide  landed 
catch  and  estimated  discard,  the 
projected  year-end  catch  of 
darkblotched  rockfish  under  the  current 
trip  limit  schedule  would  have 
exceeded  the  rebuilding  OY  of  168  mt 
by  approximately  35—40  mt.  To  prevent 
the  total  harvest  from  exceeding  the 
darkblotched  rockfish  OY,  the  Pacific 
Council  recommended  the  following 
management  measures:  a  trawl  small 
footrope  only  requirement,  reductions 
in  trip  limits  for  limited  entry  and 
exempted  trawl,  and  area  closures. 
These  management  measures  were 
designed  to  limit  the  darkblotched 
rockfish  catch  to  160  mt,  which  is 
within  the  2002  darkblotched  rockfish 
OY  of  168  mt.  NMFS  implemented  these 
recommendations  managing  the  fishery 
south  of  40*10'  N.  lat.  on  July  1,  via 
inseason  action  at  67  FR  44778,  July  5, 
2002. 

Emergency  Rule  Request  from  the 
Pacific  Council 

The  management  measures  that  the 
Pacific  Council  recommended  at  its  June 
meeting  for  the  July-August  period  were 
intended  as  short-term  measures  to 
immediately  reduce  incidental  catch  of 
darkblotched  rockfish.  At  that  time,  the 
Pacific  Coimcil  acknowledged  that  these 
measures  would  not  reduce  the 
incidental  catch  of  darkblotched 
rockfish  enough  to  allow  fisheries  for 
healthy,  co-occurring  stocks  to  remain 
open  September-December  2002.  In 
evaluating  other  potential  management 
measures  that  might  allow  fisheries  for 
healthy  stoclcs  to  remain  open  while 
still  protecting  darkblotched  rockfish, 
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the  Pacific  Coimcil  discussed  whether 
closing  the  area  where  darkblotched 
rockfish  are  t5fpically  found  would 
adequately  prevent  the  fisheries  from 
exceeding  that  species'  OY. 

The  Pacific  Council  and  its  advisory 
bodies  reviewed  historical  data  on  the 
depth  distribution  of  darkblotched 
rockfish  to  determine  whether  closing 
fisheries  at  those  depths  would  still 
allow  some  fishing  for  healthy  stocks. 
Upon  reviewing  the  darkblotched 
rockfish  depth  distribution  and  the 
depth  distribution  of  healthy,  co- 
occurring  stocks,  the  Pacific  Council 
recommended  allowing  flatfish  trawling 
inshore  of  approximately  100  fm  (184 
m)  and  offshore  of  approximately  250 
fm  (461  m)  to  allow  vessels  to  fish  for 
nearshore  flatfish  and  deepwater  species 
occurring  inside  and  outside  of  the 
primary  darkblotched  rockfish  depth 
range.  Flatfish  species  that  would  likely 
be  taken  inside  of  100  fin  (184  m) 
include  English  sole,  Dover  sole 
(seasonally),  petrale  sole,  and 
arrowtooth  flounder.  Deepwater  species 
that  would  likely  be  taken  outside  of 
250  fm  (461  m)  include  Dover  sole, 
longspine  thomyhead,  shortspine 
thomyhead,  and  sablefish. 

The  only  depth-based  management 
measure  currently  used  in  the 
groundfish  fishery  is  a  20  frn  (37  m) 
contour  off  California  south  of  40°10'  N. 
lat.  to  control  fishing  inside  and  outside 
of  that  contour  by  commercial  and 
recreational  hook-and-line  fisheries. 
Under  the  FMP,  any  new  management 
measure  must  be  discussed  within  a 
two-meeting  process,  to  allow  the  public 
an  opportunity  to  consider  and 
comment  upon  the  potential  new 
measure.  Within  these  constraints, 
closure  of  the  DBCA  while  allowing 
trawling  in  areas  inside  and  outside  the 
DBCA  could  not  have  been  permitted 
until  October  1,  2002,  following  the 
Pacific  Council's  September  meeting. 
Therefore,  all  trawl  fisheries  north  of 
40°10'  N.  lat.  would  have  to  be  closed 
during  September  if  the  Pacific  Council 
had  to  follow  the  two-meeting  process 
to  implement  new  depth-based 
restrictions.  At  its  June  meeting,  the 
Pacific  Council  decided  that  the 
economic  need  to  keep  the  groundfish 
fishery  open  through  September  was 
sufficiently  great  to  ask  NMFS  to 
implement  an  emergency  rule  to  allow 
depth-based  trawl  fishery  management 
north  of  40°10'  N.  lat.  during  September. 
The  trawl  fleet  has  been  severely 
restricted  in  recent  years  and  this 
emergency  rule  will  establish  a  depth- 
based  area  that  will  be  used  to  allow 
limited  entry  trawl  access  to  healthy 
groimdfish  stocks  and  the  associated 


revenue  otherwise  forgone  while 
protecting  darkblotched  rockfish. 

The  Pacific  Council  realized  there  was 
uncertainty  whether  the  emergency  mle 
could  be  approved  and  implemented  by 
September  1 ,  so  they  also  reconmiended 
that  if  the  emergency  rule  was  not 
possible,  the  bottom  trawl  groundfish 
fishery  north  of  40°10'  N.  lat.  should  be 
closed  on  September  1.  Therefore, 
NMFS  announced  trip  limit  adjustments 
at  67  FR  44778  (July  5,  2002)  including 
a  September  1  closure  of  all  bottom 
trawling  north  of  40°10'  N.  lat.  Thus, 
this  emergency  rule  modifies  the 
September  1  bottom  trawl  closure. 

Following  the  Pacific  Council's  June 
meeting,  NMFS  drafted  an  EA/RIR  to 
evaluate  the  effects  of  this  emergency 
rule.  With  that  analysis,  NMFS 
estimated  the  total  catch  of 
darkblotched  rockfish  associated  with 
the  Pacific  Council's  September 
implementation  request  to  be 
approximately  96  percent-99  percent  of 
the  OY.  This  is  due,  in  part,  to  the 
estimated  bycatch  of  darkblotched 
rockfish  that  would  be  caught  inside  of 
100  fathoms  (184  m)  with  nearshore 
flatfish  during  September  and  October. 
Given  the  uncertainties  in  estimating 
the  catch  of  darkblotched  rockfish, 
particularly  inside  100  fathoms  (184  m), 
NMFS  believes  a  more  conservative 
action  than  that  proposed  by  the  Pacific 
Council  is  necessary  to  assure  the 
darkblotched  rockfish  OY  is  not 
exceeded.  Therefore,  NMFS  will 
continue  to  prohibit  limited  entry  trawl 
fishing  inside  approximately  100 
fathoms  (184  m)  during  September,  but 
re-open  that  area  during  October- 
December  with  reduced  flatfish  trip 
limits  during  October.  Limited  entry 
trawl  access  outside  approximately  250 
fathoms  (461  m)  would  be  re-opened  for 
September-December.  This 
modification  of  the  Pacific  Council's 
request  is  expected  to  reduce  the 
incidental  catch  of  darkblotched 
rockfish  with  nearshore  flatfish  during 
the  months  of  September  and  October 
and  provide  greater  assurance  that 
neither  the  darkblotched  rockfish  OY, 
nor  the  OY  of  any  other  groundfish 
species  will  be  exceeded.  Furthermore, 
NMFS  determined  that  allowing  fishing 
inshore  of  approximately  100  fm  (184 
m),  during  Octobei^  December,  and 
offshore  of  250  fm  (461  m),  during 
September-December,  would  allow  the 
trawl  fishery  access  to  healthy  stocks 
whose  2002  landings  were  well  below 
their  OYs.  NMFS  also  determined  that 
some  of  the  flatfish  limits  recommended 
by  the  Pacific  Council  for  the  September 
through  December  periods  were  too 
liberal  to  adequately  prevent  the 
overharvest  of  overfished  species.  With 


this  emergency  rule,  NMFS  has  set  trip 
limits  for  groundfish,  including  flatfish, 
at  levels  that  are  expected  to  protect 
overfished  species  from  overharvest. 
Many  of  the  species  that  would  be 
caught  under  these  management 
measures,  particularly  flatfish  species, 
are  commonly  only  caught  by  trawl 
gear.  Therefore,  if  the  scheduled  closure 
of  all  bottom  trawling  north  of  40°  10'  N. 
latitude  were  to  be  in  effect  for 
September,  notable  harvestable 
quantities  of  healthy  stocks  would  be 
left  unharvested.  In  addition,  NMFS  is 
correcting  limited  entry  fixed  gear  and 
open  access  limits  for  Pacific  whiting 
during  the  September-December 
periods  to  reflect  the  closure  of  Pacific 
whiting  aimounced  in  the  July  inseason 
action  (67  FR  44778,  July  5.  2002). 

The  goal  of  this  rule  is  to  prohibit 
trawling  within  the  DBCA,  between 
approximately  100  ftn  (184  m)  and  250 
fm  (461  m),  in  order  to  keep  the  fishery 
out  of  the  area  where  darkblotched 
rockfish  are  commonly  encountered. 
However,  it  is  extremely  difficult  to 
enforce  large  area  restrictions  delineated 
by  depth  contours,  so  the  state  agencies 
of  Washington,  Oregon,  and  California 
calculated  lat./long.  coordinates  for 
straight-line  borders  approximating 
depth  contours  to  create  a  closed  area. 
This  emergency  rule  designates  the 
waters  between  approximately  100  fm 
(184  m)  and  approximately  250  fm  (461 
m)  as  the  DBCA. 

NMFS  Actions 

For  the  reasons  stated  herein.  NMFS 
modified  the  Pacific  Council's 
recommendations  with  a  more 
conservative  action  providing  greater 
assurance  that  neither  the  darkblotched 
rockfish  OY,  nor  the  OY  of  any  other 
groundfish  species  will  be  exceeded  and 
hereby  announces  the  following  changes 
to  the  2002  specifications  and 
management  measures  (67  FR  10490. 
March  7,  2002,  as  amended  at  67  FR 
15338,  April  1,  2002,  67  FR  18117.  April 
15.  2002,  67  FR  30604.  May  1,  2002.  67 
FR  40870,  June  14,  2002.  67  FR  44778. 
July  5,  2002.  67  FR  48571,  July  25,  2002, 
67  FR  50835,  August  6,  2002,  and  67  FR 
55166,  August  28,  2002)  to  read  as 
follows: 

1.  On  page  10514,  in  section  fV,  imder 
A.  General  Definitions  and  Provisions, 
at  the  end  of  the  last  paragraph,  the 
following  is  to  be  added: 

(22)  Darkblotched  Rockfish 
Conservation  Area.  There  is  hereby 
established  a  Darkblotched  Rockfish 
Conservation  Area  (DBCA).  The  DBCA 
extends  south  from  the  U.S./Canada 
border  (48''30'  N.  lat.)  to  40''10'  N.  lat. 
The  DBCA  is  defined  along  its  eastern 
boundary  by  straight  lines  connecting 
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all  of  the  following  points  in  the  order 
stated: 

125°60'W. 

125°63'W. 

125°50'W. 

125°30'W. 

125°05'W. 

124°83'W. 

124°94'W. 

125°00'W. 

125°30'W. 

125°30'W. 

125°27'W. 


48°23'  N.  lat 
48°13'N.  lat 
47°95'  N.  lat 
48°33'  N.  lat 
48°33'  N.  lat 
48°38'  N.  lat 
48°28'  N.  lat 
48°10'N.  lat 
48°15'N.  lat 
48°10'  N.  lat 
47°98'N.  lat 
47°82'N.  lat.,  125°05'W 
47°70'N.  lat.,  125°08'W 
47°52'N.  lat.,  124°90'W 
47°40'N.  lat.,  124°77'W 
47°31'N.  lat.,  124°75'W 
47°14'N.  lat.,  124°93'W 
47°01'N.  lat.,  124°91'W 
47°02'N.  lat.,  124°98'W 
46°95'N.  lat.,  124°91'W 
47°00'  N.  lat.,  124°82'  W 
46°90'N.  lat.,124°80'W 
46°91'N.  lat.,  124°88'W 
46°69'N.  lat.,124°72'W 
46°58'N.  lat.,  124°48'W 
46°48'N.  lat.,  124°50' W 
46°33' N.  lat.,  124°61'W 
46°30'N.  lat.,  124°63'W 
46°28' N.  lat.,  124°59'W 
46°28' N.  lat,  124°38'W 
46°27'N.  lat,  124°33'W 
46°20'  N.  lat.,  124°58'  W 
46°18'N.  lat,  124°65'W 
46°15'N.  lat,  124°65'W 
46°02'N.  lat.,  124°64'W 
45°95'N.  lat,  124°61'W 
45°90'N.  lat.  124°67'W 
45°79'N.  lat,  124°59' W 
45°70'N.  lat.,  124°47'W 
45°57'N.  lat,  124°40'W 
45°45'N.  lat,  124°36'W 
45°29'N.  lat.  124°30'W 
44°99'N.  lat,  124°32' W 
44°82'N.  lat,  124°50'W 
44°76'N.  lat,  124°56' W 
44°55'N.  lat,  124°61'W 
44°47'N.  lat.  124°75'W 
44°22'N.  lat,  124°94'W 
43°94'N.  lat.,  124°93' W 
43°94'N.  lat,  124°58'W 
43°71'N.  lat.  124°54'W 
43°52'N.  lat.  124°57'W 
43°29'N.  lat,  124°69' W 
43°12'N.  lat,  124°69'W 
43°06'N.  lat,  124°74'W 
43°07'N.  lat.  124°85'W 
42°93'N.  lat,  124°88'W 
42°90'N.  lat,  124°79'W 
42°73'N.  lat.  124°71'W 
42°64'N.  lat.  124°69'W 
42°55'N.  lat,  124°71' W 
42°53'N.  lat,  124°70' W 
42°50'N.  lat,  124°71'W 
42°47'N.  lat.  124°78'W 
42°42'  N.  lat,  124°73'  W 
42°32'N.  lat,124''63'W 
42°27'  N.  lat,  124''60'  W 


42°09'  N.  lat.,  124°58'  W.  long.; 

42°00'  N.  lat.,  124°59'  W.  long.; 

long.;  42°00'  N.  lat.,  124°58'  W.  long.; 

long.;  41°78'  N.  lat.,  124°46'  W.  long.; 

long.;  41°55'  N.  lat.,  124°48'  W.  long.; 

long.;  41°17'  N.  lat..  124°34'  W.  long.; 

long.;  40°86'  N.  lat.,  124°39'  W.  long.; 

long.;  40°68'  N.  lat.,  124°51'  W.  long.; 

long.;  40°60'  N.  lat.,  124°62'  W.  long.; 

long. ;  40°54'  N.  lat. ,  1 24°64'  W.  long. ; 

long.;  40°39'  N.  lat.,  124°53'  W.  long.; 

long.;  40°40'  N.  lat.,  124°47'  W.  long.; 

long.;  40°37'  N.  lat.,  124°40'  W.  long.; 

long.;  40°35'  N.  lat.,  124°46'  W.  long.; 

long.;  40°31'  N.  lat.,  124°43'  W.  long.; 

long.;  40°32'  N.  lat.,  124°38'  W.  long.; 

long.;  40°25'  N.  lat,  124°43'  W.  long.; 

long.;  40°28'  N.  lat.,  124°57'  W.  long.;  and 

long.;  40°17'  N.  lat,  124°35'  W.  long, 

long.;  The  DBCA  is  defined  along  its 

long.;  western  boundary  by  straight  lines 

long.;  connecting  all  of  the  following  points  in 

long.;  the  order  stated: 

long.;  48°25'  N.  lat..  125°71'  W.  long.; 

long.;  48°22'  N.  lat.,  125°65'  W.  long.; 

long.;  48°14'  N.  lat,  125°75'  W.  long.; 

long.;  48°10'  N.  lat.,  125°78'  W.  long.: 

long.;  48°06'  N.  lat.  125°62'  W.  long, 

long.;  48°03'  N.  lat.,  125°67'  W.  long.; 

long.;  47°95'  N.  lat.,  125°62'  W.  long.: 

long.;  47°93'  N.  lat.,  125°48'  W.  long, 

long.;  47°97'  N.  lat.,  125°42'  W.  long.; 

long.;  48°01'  N.  lat,  125°41'  W.  long. 

long.;  48°06'  N.  lat.,  125°35'  W.  long, 

long.;  48°03'  N.  lat.,  125°33'  W.  long, 

long.;  48°00'  N.  lat.  125°35'  W.  long, 

long.;  47°97'  N.  lat..  125°33'  W.  long, 

long.;  47°97'  N.  lat.,  125°30'  W.  long, 

long.;  47°87'  N.  lat.,  125°28'  W.  long.; 

long.;  47°82'  N.  lat.,  125°18'  W.  long.; 

long.;  47°77'  N.  lat.,  125°10'  W.  long, 

long.:  47°74'  N.  lat.,  125°13'  W.  long, 

long.;  47°70'  N.  lat.,  125°10'  W.  long.; 

long.;  47°63'  N.  lat.,  125°12'  W.  long, 

long.;  47°50'  N.  lat.,  125°00'  W.  long, 

long.;  47°47'  N.  lat.,  124°98'  W.  long, 

long.;  47°38'  N.  lat.,  124°85'  W.  long, 

long.;  47°28'  N.  lat..  124°88'  W.  long.; 

long.;  47°25'  N.  lat.,  125°00'  W.  long.; 

long.;  47^3'  N.  lat..  124°98'  W.  long.; 

long.;  47°02'  N.  lat.,  125°00'  W.  long.; 

long.;  46=92'  N.  lat.,  125°03'  W.  long, 

long. ;     .  46=85'  N.  lat. ,  1 24°95'  W.  long. ; 

long. ;  46°68'  N.  lat. .  1 24°85'  W.  long, 

long.;  46°57'  N.  lat.,  124°63'  W.  long, 

long.;  46°51'  N.  lat.,  124°68'  W.  long, 

long.;  46°55'  N.  lat..  124°53'  W.  long.; 

long.;  46°48'  N.  lat.,  124°53'  W.  long.; 

long.;  46°33'  N.  lat,  124°65'  W.  long.; 

long.;  46°27'  N.  lat.  124°62'  W.  long.; 

long.;  46°26'  N.  lat.  124°45'  W.  long.; 

long.;  46°22'  N.  lat..  124°63'  W.  long, 

long.;  46°22'  N.  lat..  124°65'  W.  long.: 

long.;  46°18'  N.  lat,  124°70'  W.  long.; 

long.;  46°10'  N.  lat..  124°70'  W.  long, 

long.;  46°05'  N.  lat.,  124°84'  W.  long.; 

long.;  45°95'  N.  lat.,  124°76'  W.  long, 

long.;  45°72'  N.  lat.,  124°77'  W.  long, 

long.;  45°60'  N.  lat.,  124°76'  W.  long.; 


45°60'  N.  lat.,  124°71'  W.  long.; 

45°41'  N.  lat.,  124°64'  W.  long.; 

45°19'N.  lat.,  124°66'W.  long.; 

44°97'N.  lat.,  124°62'W.  long.; 

44°74'N.  lat..  124°85'W.  long.; 

44°54'N.  lat..  124°90'W.  long.; 

44°39'  N.  lat..  124°83'  W.  long.; 

44°22'N.  lat,  124°98'W.  long.; 

43°97'N.  lat,  124°97'W.  long.; 

43°84'N.  lat.,  124°89'W.  long.; 

43°83'  N.  lat.,  124°73'  W.  long.; 

43°71'N.  lat,  124°69'W.  long.; 

43°40'  N.  lat,  124°71'  W.  long.; 

43°33'  N.  lat,  124°75'  W.  long.; 

43°33'  N.  lat,  124°88' W.  long.; 

43°29'  N.  lat.,  124°88'.W.  long.; 

42°82'N.  lat.,  124°92'W.  long.; 

42°78'N.  lat.  124°89'W.  long.; 

42°73'  N.  lat.,  124°86'  W.  long.; 

42°76'  N.  lat.,  124°82'  W.  long.; 

42°73'N.  lat,  124°77'W.  long.; 

42°65'  N.  lat,  124°72'  W.  long.; 

42°58'N.  lat,  124°78'W.  long.; 

42°52'N.  lat,  124°78'W.  long.; 

42°52'  N.  lat,  124°74'  W.  long.; 

42°49'N.  lat,  124°78' W.  long.; 

42''47'N.  lat,  124°83'W.  long.; 

42°44'N.  lat,  124°79' W.  long.; 

42°33'N.  lat.,  124°72'W.  long.; 

42°23'N.  lat.,  124°67'W.  long.; 

42°09'N.  lat,  124°65' W.  long.; 

42°00'N.  lat.,  124°63'W.  long.; 

41°99'  N.  lat.,  124°63'  W.  long.; 

41°80'  N.  lat.,  124°53'  W.  long.; 

41°36'  N.  lat,  124°51'  W.  long.; 

41°12'  N.  lat.,  124°42' W.  long.; 

40°96'N.  lat,  124°50'W.  long.; 

40°68'N.  lat,  124°55'W.  long.; 

40°56'  N.  lat,  124°71'  W.  long.; 

40°38'  N.  lat,  124°53'  W.  long.; 

40°28'  N.  lat,  124°53'  W.  long.; 

40°31'  N.  lat,  124°84' W.  long.;  and 

40°17'N.  lat,  124°47'W.  long. 

The  DBCA  is  closed  to  limited  entry 
groundfish  trawl  fishing.  Fishing  with 
limited  entry  groundfish  trawl  gear  is 
prohibited  within  the  DBCA.  It  is 
unlawful  to  take  and  retain,  possess,  or 
land  groundfish  taken  with  limited 
entry  groundfish  trawl  gear  in  the 
DBCA.  Limited  entry  groundfish  trawl 
vessels  may  transit  through  the  DBCA, 
with  or  without  groimdfish  on  board, 
provided  all  groundfish  trawl  gear  is 
stowed  either:  (1)  below  deck;  or  (2)  if 
the  gear  cannot  readily  be  moved,  in  a 
secured  and  covered  manner,  detached 
from  all  towing  lines,  so  that  it  is 
rendered  unusable  for  fishing.  For  the 
month  of  September  2002,  all 
prohibitions  that  apply  to  the  DBCA 
also  apply  to  all  waters  inshore  of  the 
DBCA.  These  restrictions  do  not  apply 
to  Pacific  whiting  vessels  using  mid- 
water  trawl  gear  to  fish  for  their  sector's 
primary  whiting  season  allocation,  as 
defined  at  660.323(a)(3). 
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2.  On  pages  10517  and  10518,  in  sectioii  IV,  under  B.  Limited  Entry  Fishery,  at  the  end  of  paragraph  (1),  Table  3  and 
Table  4  are  revised  to  read  as  follows: 

B.  Limited  En  try  Fishery 

(1)  *  *  * 

MLUNG  CODE  3S10-2Z-S 


TakMl.  TiOUM(i*aa«G«ra«wil 


«£pL 


I*  far  UiMi<  Cmnr  Tnal  Omt 


JUL.AUG     I  SEP.OCT  1  MOV^jEC 


tn^Spacia^Braup^ 


jm«i    I    iMR,*p« 


r 


jmuuL. 


"NOTE  f8r  NOKTN  OF  40*1<r  N  LAT    AU.  TMAWLMC  VIITH  GMOUNORSH  GCiW  H  PMOHMTEO  WITHIN  THE  OOCAU/.  AU.  TWAWdJNO  » 

PROMIBITEO  SHOREW AW  OF  THE  oeCA  DURING  SEPTEMBER  MtMX  FOOTHOPE  GUMf  n  REQUWEO  SHOREWARD  OF  THE  OeC* 

OCT  -  DEC.  AND  LARGE  FOOTROK  GEAR  IS  KRMfTTEO  SEAWARD  Of  THE  DBCA  SEPT  -  DEC.  PWOI— ITIOW  AOAMST  TRAINUNC 

SHOREWARD  OF  THE  DBCA  ALSO  APPUES  TO  THE  tT  PLATOON  FISHING  AGAINST  JULY  -  AUGUST  LBIITS 


"NOTE  FOR  SOOTH  OF  W'lff  N  LAT    AS  OF  A)LV  1.  2002.  ALL  TRAIWJNO  FOR  C«O0N0H»H»PROHIBITE0  EXCEPT  FOR  OTS  COMPLEX. 
SLOPE  ROCKFISH  SPECIES.  AND  SPECIFIED  FLATFISH  AND  GRENAOCR  TAKEN  INCIDENTALLY  X  THOSE  FISHERES 


I  miior  ilo»i  ioctH»«i 


40'10-36'N.ttl 


_  _  V0OOn^2nion0« 

~S0^6oo  toi  2  mantns        _[  5.000  M  2  wionirn 

'    ~  50.066  IW2  monia 


GOO  B '  3  tnontfw 


300fefnwHh 


15.00011/ 2  moHM 


♦ClQ-  -  36'  N  HI 


25.000  U  2  inonma 


5.000  mi  2  ITKMM 


25.000  HV  2  montn 


1 5.000  ty 


*  ftdfic  ocMo  pareh  -  Nwth* 


4.000  biminti 


4.000  ly  3  monint 


2.000  fe  Mnonin 


'0  CWIlBWP«r  ■  S«mh* 


25.000  BJ  2  monns 


12     tiralHiKlioBUn't 


7.500  a/ 2  momnt 


4.000  H  2  imiMa 


13     large  loomw  nan 


500  fe/  mp.  noi  10  acoMd  tmal  looMp*  OMUMn*  7-mei» 
itvta  >t  my  wnt  dunng  tn  y— f 


M  OTScompltl-Nonk" 


AU  TRAWLMG  S  PROHaiTED  SHOREWARO  OF  THE  OeCA  DURWC  Sifntmtft 
Sni  looiroB«  imiunt  Oct  -  0»c  Km mit  * caCK  mgt  looww  purwind  S«pl  -  0«c  i ■  i inia  <  mCA 


6.000  b/  2  fnonnt 


10.000  W  2  mono 


2.fiO0b/2fnonins 


la     Oowarsoie 


X.OOOfe/ 
2inantti« 


20.000  ti/ 
2il 


].SXIbl2inonM 


3.000fe«2man*a 


14.000  W  2  monM 


»nara  opKi  ■  l.MO  fe/ 2      V2»fe/meM< 


In  bmn  and  a/VM 
Mra  opan  •  10.000  b/ 


Mmt  opan  -  2.000  fe/  2 


In  iHnat  ml  an* 
wtiara  opan  -  20.000  fe/ 


l.OQOfe/monat 


7.000  fe(  an* 


19  O^ 


20     SabWlli' 


21  Longm«<a»ioni>Haad 

22  Shonipaia  awmywaaa 


2JO0»/2 


23     OvmvM 


24  FMHak-Nanh" 


AU.  TRAWUNC  IS  FROHaiTEO  tHOnEWAMD  OF  THE  DBCA  OURMG  SEPTUOER 
Smal  tmropa  laound  Oa  ■  Dae  <iora««rt  <t  OKA.  laiva  igolrapa  umi^a)  Sapl  -  Oac  m  IW  of  oaCA 


LARGE  FOO  TROPE  1.000 
feAip.  not  to  ancaad  amal 
tooirapa  cunwMva  monHy 


25       AH  oUief  aaOili  * 


SMALL  FOOTROPE 
15.000  b/     I      M.OOOb/ 


2e     Paltaiatola 
2J     Rtxtctt 


No(  toniad.  largt  loovop* 


LARGE  F001R0PE  ndudad 


2a     Anooloolh  anxdcr 


SMALL  FOOTROPE 
30.000  b/  mp 


LARGE  FOOTROPE:  l«0 
iwtnp'  'MM  Id  awaad  aMtf 


SMALL  rOOTROPE 

X.OOO  tbi  maim,  no  mart 
t\an  10.000  of  vtvchHiflirb* 


1S.000a( 


SIMa  FOOTROPE  fleOUHEa  7.S00  W 
tnp.  no  mora  twn  30  JOO  t»l  monn.  toryt 


In  ifnn  and  araai 
«(W«  Ofwn  ■  75.000  b/ 


10,000  of  wh«n  may  b* 

pcfrakuka 


whart  opan  •  3.S00  toi 
tnp.  iv  mofa  than 
15.000 /mor* 


SO.OOO  b'  monti.  no 
mora  tian  20.000  to  i 
monVi  rf  irfiitf*  "lay 


Fiatfiah  -  SouUi 


LAAGE  FOOTROPE  1.000 
bnnp.  not  to  a«aad  amai 
(oobopa  cunWMM  monMy 


An  offwr  UKsti  * 


SIMJ.  FOOTROPE  70.0001b/ 
wB/m.  no  ffo*  vian  40jOOO  to 
of  whitfi  may  ba  apooaa  otiar 
tfan  Padtc  Padic  landabs 


Not  bnHrt.  Ivyt  ioairapa 


LAMOE  RXXmOPE:  tadudad 
in -Biol 


SMALL  FOOmOPC 


LARGE  FOOTROPt  IjOOO 
UMp.nolto 


ibfQa  Nnbopaoaar  )i 


SMAU  FOOTROPE    70.000 
W  fnonVt.  no  nw  wtK\ 
4«J00>^iai»aia»»>a 
ipaoaa  eViar  twi  ftdic 

otnrnn  Padfc  laaMta. 
nomoniian  15.oaObinBir 


aMuiraoiMPE 
nEaumEi>7.90owii^i 


(XOStlf 
oi  1  MO  w  Ma  « ■«•  MM.  paaaa  aaa. 
oonbawri  trftaa  iMMaa 


■lOTS 
munnol 


Tha  amount  af  par  Mp 
olDTS 


20J«0>/»lp 


ctogeo' 
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Tabi*  3.  (CONTINUED)  Trip  UmUs"  and  Gear  RequirariMnu'  for  Lknttad  Entry  Tiawl  GMr 

(Xhar  Umltt  and  R«<|ulwn»nt»  Apply  -  Raad  Sactloiu  IV.  A.  and  B.  NMFS  Actlona  baton  iwtng  tW  tabto 


I      JAH-fEB      I      MAR-APR     T 


J^SLM 


i^ 


5EP-QCT  I  NQV-DEC 


••NOTE  FOR  NORTH  OF  40''10'  N  LAT    ALL  TRAWLING  WITH  GROUNDFISH  GEAR  IS  PROHIBITED  WITHIN  THE  DBCA1 1/,  ALL  TRAWUNG  IS 

PROHIBITED  SHOREWARD  OF  THE  DBCA  DURING  SEPTEMBER,  SMALL  FOOTROPE  GEAR»  IS  REQUIRED  SHOREWARD  OF  THE  DBCA 

OCT  -  DEC  AND  LARGE  FOOTROPE  GEAR  IS  PERMITTED  SEAWARD  OF  THE  DBCA  SEPT  -  DEC.  PROHIBTHON  AGAINST  TRAWLING 

'  SHOREWARD  OF  THE  DBCA  ALSO  APPLIES  TO  THE  "B-  PLATOON  FISHING  AGAINST  JULY  -  AUGUST  LIMITS. 


•NOTE  FOR  SOUTH  OF  40°10-  N  LAT    AS  OF  JULY  1 ,  2002.  ALL  TRAWUNG  FOR  GROUNDFISH  IS  PROHIBITED  EXCEPT  FOR  DTS  COMPLEX, 
SLOPE  ROCKFISH  SPECIES.  AND  SPECIFIED  FLATFISH  AND  GRENADIER  TAKEN  INCIDENTALLY  IN  THOSE  FISHERIES. 


37  Minor  (half  rockflsh 


38       North 


39      South 


300  lb/  monlh 


500  16/  monlh 


1 .000  IW  monlh,  no  more  than  300  lb  o« 
which  may  t>e  yelloweye  rockfish 

1,000  lb/  month,  no  more 

than  300  lb  of  which  may  be 

yelloweye  rocKfish 


closed" 


300  lb /month 


CLOSED" 


40  Canary  rockflsh 


North 


South 
WMow  rockfiah 


41       North 


42      md-waler  trawl 


43     small  footrope  trawt 


Soul^ 


mid-water  tiawt 


small  foolrgpe  trawt 


44  YetlowUH  ■  North" 


45      mid-water  trawl 


46     small  footrope  trawl 


47  Bocaccio  •  South* 


48  Cowcod 


49  Mti¥>r  nearshora  rocktteh 

50  North 

57      Sout) 


U«oea^ 


North 


Soutti 


52  (XtMT  Flab* 


200  lb/  2  months 


600  lb/  2months 


600  lb/ 2 
months 


CLOSED" 


CLOSED" 


200  lb  /  month 


CLOSED" 


Dunng  primary  whiting  season,  in  tnps  of  at 

least  10,000  lb  of  whiting:  combined  widow 

and  yeltowtail  limit  of  500  lb/  trip,  cumulativa 

widow  limit  of  1 .500  lb/ trxmth 


1.000  lb/ month 


CLOSED" 


CLOSED" 


CLOSED'' 


During  primary  visiting 

season,  in  trips  of  at  least 

10.0001b  of  whiting: 

combined  widow  and 

yeltowtail  limit  of  500  lb/  trip. 

cumulative  iwidow  (mil  of 

1.500  lb/ month 


1 ,000  lb/  month 


aOSED" 


CLOSED" 


CLOSED' 


Dunng  pnmary  whitng  season,  m  trips  of  at 

least  10,000  lb  of  whiting:  combined  widow 

WK]  yellowlail  limil  of  500  \bt  trip,  cumulative 

yelk>wla>  Kmit  of  2,000  lb/  month 


In  landings  without  flatfish.  1 ,000  lb/  monlh.  As  flatfish  bycatch,  per  trip  limit 

IS  the  sum  of  33%  (by  weight)  of  all  flatfish  except  anowtooth  flounder,  plus 

1 0%  (by  weight )  of  arrowtooth  flounder.  Combined  with  and  without  flatfish. 

not  to  exceed  30.000  lb/  2  months. 


600  lb/  2  months 


1,000  lb/ 2  months        I 


CLOSED" 


CLOSED" 


As  flatfish  bycatch,  per  trip  tmit 
is  the  sum  of  33%  (by  weight)  of 

all  flatfish  except  arrowtoolh 

flounder,  pkj*  10%  (by  watgM)  of 

arrowtoolh  flounder  not  to 

exceed  4,500  lb/ month. 


CLOSED" 


CLOSED" 


300  lb/ iTionth 


300  lb/ month 


CLOSED 


CLOSED" 

'in 


800  lb/ 2  months 


1.0qoib/2rnont» 


1,000  b/ 2  months 


Notkrnied 


Grenadier 
reienban 


CLOSED 


SOOtblmorOn 

yi 


CLOSED" 


1/ Trip  IRM*  apply  coasMdeunte«o«MfMseipM]lted  'North- means  4(ri  IT  N  M.io  tie  U5.-Canadi  bolder.  ■Souti' means  40*17  N.  tal  to  (he 

U.S.-M«>ioo  bodar  4CriO'N.  lat  is  about  20  nm  sour  o(  Cape  Mendodno.CA 
2/ Gear requiramaMi  and  prohibilons  are  explaned above  SeeiVA.(l4X 

3/ ■oner' flalllah  means  ai  teiSsh  at  50  CFR  660 .302  except  «oae  in  this  labia  3  wim  (pedes  ipacfc  managanaH  iMomiies.  includk^ 
4/ The  whimg  "par  trip- bnilm  the  EurBtaareamsKJe  100  fm  a  10.000b/ tnphm  January  1-AuQu*  31, 2002.  From  September  1 -Deo«n*ar31. 2002, 

the  mining  flsheiy  IS  doead 
^SmallaoCrapelrawl  means  a  bo«om  trawl  net  with  afoo»openolaigerthan8inches(20an)indbn«lar.  ki  areas  where  tawt  gear  is  ratMdad.anty  one  type 

oflawlgeaf  •alowed  on  board  atony  one  kne   See  above 
6/ YefeMlal  roddish  in  tie  sou»  and  bocaccio  and  cnaKMpper  roddishes  m  the  not*  am  indudad  in  tie  trip  Intt  fiv  ininor  she*  roil^ 

M  the  apptoprials  vea.  pop  in  the  south  and  spllinoaeiockfisnn  the  nonn  are  Indudedti  the  MplmNifiiriitnarrtipeioddlihIn  tie  appropnafe  area. 
7/  Qoaed  means  that  it  is  prohibMid  to  take  ano  retain,  poneta,  or  land  the  dedgnaMspeda*  In  lie  Hme  or  area  Mkated  See  IV  A(7). 
8/Ttienin<mumtizeiniittoringcodis24inches(6l  on)  total  lengti 

»T)ie  minimum  size  lequiranBni  tor  sabletsh  is  22  ncties  (56  cm)  total  lengr   No  more  than  500  to  o(  undeaized  aadetlsn  may  be  landed  pertrlp. 
1 0/ Other  Ish  ate  dattoed  at  50  Of  f«  660.302.  as  those  iTDundich  spedes  or  spedes  groups  tor  whidi  tiera  is  no  »to  IrniL  size  imIL  guoto.  or  ha 
11//UllrawtingspiDhlb*adv«teiin  the  DBCA.  gear  mull  be  covered  andstowedmihantianailinglhiaughthearaa.  SeeA/X(22). 
To  convert  pounds  to  kHograma,  dMde  by  2.204*2,  the  number  of  pounds  In  one  Utograia 
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TaM*4.  Trip Limtts^ for UnMadEntiyFlMdGMr 

Othf  Umlto  and  R»qMlfwnMite  Aypty  -  Rud  8«cMon»  IV.  A.  and  B.  NMf  S  Acttoiw  btton  iwlng  this  tebto 


'JSSiL 


T 


line   Speciea/flfoupa 


J^Hfgg_ 


**^-*^ 


MAY-JUN 


JUkfiUS. 


SEP-QCT 


flffY-PfiC 


"NOTE  FOR  FISHING  SOUTH  OF  40°1ff:  ALL  GROUNDFISH  FISHING  IS  CLOSED  SEAWARD  OF  THE  20  FATHOM  DEPTH  CONTOUR, 

EXCEPT  FOR  SABLEFISH,  THORNYHEADS.  AND  SLOPE  R(Xa<FISH. 


I  MItKif  slope  rt>cfcfl»h 
2 


North 


3     South 


1.000  lb/ monlh 


5.000  lb/  2  months 


""^^000  ib/ 2  moniM 


40*10'- 36°  N.laL 


25,000  lb/  2  months 


5,000  lb/ 2  months 


Sovtf)of??'N.iat, 


25,000  lb/  2  months 


1,e00lb/2monlhs 


15,000  lb/ 2  months 


6  SpWnoae  •  South 

7 

e 


40*10- -36*  N.laL 
South  of  36*  N.  lat. 


25,000  lb/ 2  months 


5,000  lb/  2  months 


25.000  lb/  2  months 


1,800  to/ 2  months 
TiMO  to  /  2'months 


9  PacWc  ocean  peich  ■  North* 


2,000  lb/  month 


4.000  lb/ month 


4.000  lb/  2  months 


2.000  lb/  month 


ro  SabMiah 


"     North  of  36*  N.  lat." 
12     South  of  36*  N.laL 


300  lb/  day.  or  1  lantling  per  week  of  up  to  800  lb,  not  to  exceed  2.400  lb/  2  months 


350  lb/  day.  or  1  larKJjng  per  week  of  up 
to  1.0501b 


300  lb/  day.  or  1  landing  per  week  of  up  to  900  to 


13  Lt)fiQ*p>t»e  thomyhaad 


9,000  tot  2  months 


74  Shoftaplne  thomyhead 


2,000  lb/ 2  months 


IS  Dovef  sole 


r6  Airoertoolli  flouitder 


17  Peiraleaotc 


5.000  to/  month  (al  flatfish) 


18  Raxaole 


f9A«olherflaMl.h» 

"  —  —     " 


North  of  40°10'   5,000  b/ month  (all  flatfish).  South  of  40°10' 
ShOTBwart  of  20  ftm  depth.  5,000  Ki/month,  otherwlsa  CLOSED* 


«>Wliillnu' 


20,000  to/ trip 


CLOSED" 


21  Shew  rockHah,  Ificludliig  minor  shelf 
22 


rockflah.  widow  and  yeWowtaH  rockWah' 


23     South 


24         40*10"  -  34*27' NIaL 


2S South  of  ?4'27' N.laL 


2O0  to/ month 


200  lb/  monlh 


CLOSED" 


CLOSED* 


Shoreward  of  20  llm 
depth.  200  to/  month. 
othenMise  CLOSED" 


1.000  lb/ month 


CLOSED* 


26  Canary  rocfcHah 


CLOSED* 
aOSED* 


27  Yelloweye  rockfiah 


20  Cowcod 


CLOSED* 


29  Bocaccio  •  South* 

30  40*10'  -  34*27'  N.  laL 

31  South"of34^rN,lat. 


200  to/ month 


CLOSED* 


CLOSED* 


200  lb/ month 


CLOSED* 


32  ChWpepper- South' 

33  40*1  Cr- 3457' N^  tot 

34  South  of  34*27' N.|aL 


500  to/ month 
CLOSED* 


CLOSED* 


2.500  lb/ month 


3 


CLOSED* 


35  Mbior  naafshofa  rockfiah 


3^     North 


5,000  to/  month,  no  more  Itian  2.000  to  of 
wtiich  may  be  species  other  than  black  or 
btoe  rockfish* 


6,000  lb/  2  months,  no  more  than  3,000  lb  of  nvhich  may  be  species  other  than  Uack  or  blue 

rockfish* 


37  South 

38  40*10' -34*27' N.laL 


1,600  lb/ 2  months 


39        South  of  34*27' N.laL 


CLOSED* 


CLOSED* 


Shoreward  of  20  flm  depth.  1 ,600  lb/ 2  months, 
othenwise  CLOSED* 


2,000  lb/  2  months 


Shoreward  of  20  ftm 

depth.  2.000  to/  2  months. 

othenwise  CLOSED* 


CLOSED* 


40  Ungcod" 


I       CLOSED* 


4r      North 


CLOSED* 


400  lb/ month 


42  _Soutlii^ 

43  40*10' -34*27' N.laL 


CLOSED* 


44         South  of  34*27'  N.  lal. 


Shoreward  of  20  ftm 
depth,  400  to/  month, 
othannse  CLOSED* 


400  lb/ month 


Shoreward  of  20  ftm  depth.  400  lb/ 
CLOSED* 


month.  oVieriMse 


CLOSED* 


1/ Trip hnils apply ooaalHidauilaasalhanMae  specified  -Norlh'maant40'lO'N.  lat.  to>ieU.S.CanadBbader  -South' means  40*17  N  lal  to  the  US -Mans bonier 

40*10- N.  lat  is  about  20  nm  south  of  Cape  Mendocino.  C/V. 
2/'aherfladish'maans^«allishal50CFRaB0  302e)capltooseinlhisTabto4wllhspecies«peciflcnrMnagamat«maai>CTa.induanglnpimlfc 
3/ The  whiting  "per  Irtp- limn  in  toe  Emka  area  maide  100  fm  is  10,000  to/ tnptoroughaul  toe  year  Oulakle  &nla  ana.  toe  20,000  to«  top  bm  appisa. 
4/aasedmeansinatilispnihibiledtot*eandieian.paaaaaa.orlandlhedBaignaiad(peeiasintoelimaoraieaindcalad.  SeelVA(7> 
5/ YalOMM  loMsh  and  wktow  roddish  ooeslwkla  and  bocaccto  and  chiipappar  lockMies  to  toe  nonh  ara  indudad  in  toe  top  tnM  to^ 

m  toe  approprtala  area  POPtothasoutoandiplitnaseroddishinlhenartoareindudadntoeirtoimllstarrranorstapeiocMshtotoaappn^pitatoaraa. 
»  For  black  iDcklish  nodh  of  Cape /Uava  (48'0sr30- N  lat ).  and  between  Oastruaion  lsl«id  (4r40ti0' Ntat )  and  LeadbaMr  P^ 

there  IS  an  additional  limit  of  lOOtosorXperoanlbywei^af  JlfishonboanlwhKhewerisgrMar.  psrvaeed.  perlWanglhp 
7/  The  mranum  size  Mni  lor  kngcoo  is  24  irvties  (61  cm)  lolai  length. 

6/ The  minirrun  size  lequtrannnt  tar  saGtaAtfi  is  22  mches  (S6  cm)  total  lengto  between  40*10  N  lat  and  36*  N  lat 
To  convert  pounda  to  Mtagrams,  dMde  by  2J04C2,  the  number  of  pounds  In  one  Mtagram. 
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*        *        *         *        *  Fis/je/y.  at  the  end  of  paragraph  (1), 

3.  On  page  10520,  in  section  IV,  under     Table  5  is  revised  to  read  as  follows: 
C.  Trip  Limits  in  the  Open  Access 


C.  Trip  Limits  in  the  Open  Access 
Fishery 

(1)  *  *  * 


TiMaS.  Trip Umta" tor OpwiAccMsCMfS 

OOiw  Umtli  ind  R«iutr»m«rt»  Appty  -  RMd  Swrtton.  IV.  A.  md  C.  NMFS  AeOooi  Iwlow  urir.0  tt*  •»«• 

EjwpMoni  tef  »»«mpfd  g—n  «<  S«ctlon  IV.C 


Cn^Spaogarn^i 


mm 


jt^i^es. 


I  U*YOIIM  I  Jtll.AUC  I  SEP-OCT 


T 


MOVJ)6C 


~NOTE  FOR  FISHING  SOUTH  OF  40°10-   AU  GROUNDFISH  FISHING  IS  CLOSED  SEAWARD  OF  THE  20  FATHOM  DEPTH 

CONTOUR.  EXCEPT  SABLEFISH  AND  SLOPE  ROCKFISH. 

■  NOTE    EFFECTIVE  JUL  Y  1 .  2002,  THERE  IS  NO  RETENTION  OF  GROUNDFISH  WITH  EXEMPTED  TRAWL  GEAR 


'  Mlnof  tlop«  roOIHh 

2     Nerti 

*         40'10--36'N  lat^ 
5       SoumoOS'N  lai 


6  SpMtooM  ■  South 


7  PlcWc  OCMII  p«fch  ■  North* 


8  SibMlih 

9  North  o(  36*  N  Bl" 

'0      Soulhaf36'N  Bl 


TT  Thomyhaadi 

12      North  0)34' 27  N  Bl 

'3      South  0(34' 27- N  lal 
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18 
19 


nunth* 
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I 
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I 
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10  1 .050  lb 


300  «/  day,  or  1  landing  per  weeti  of  up  to  900 1) 


CLOSED' 


50 IW  day,  no  mere  than  2.000 10/  2  months 


3  OOO  lb/  monih  no  more  tfian  300  lb  of  wfiich  may  be  speoes 
other  than  Pacilic  sandabs 


North  ol  40*10':  3.000  lb/  month,  no  more  than  300  b  a(  which 

may  be  specaes  other  than  Pacific  sandabs 

South  o<  40*10':  Shoreward  of  20  tim.  3,000  ttl  month,  no  more 

than  300  lb  of  which  may  be  speoes  other  than  PaoTic  sandabs. 

olhenwse  CLOSED* 

Ts 


CLOSED* 


20  SI»e>^oclrt1«^  Including  minor  she«  rockfteh,  widow  snd  yellowail  rocMlsh 


21 

22 


23 


North 
South 


40*10'-34"27-N  Bl 


24        Soulh  ol  34*27' N  Bl 


25  Canary  rocmsh 


26  YallBweye  rocMlsh 


27  Cowcod 


26  Bocaccki- South* 

29  40*10' -34*2rNiat 

30  South  of  34*27-  N  Bl 


31  CMNpepper  ■  South* 

32  40*10' ■34*2rN.  lal 

33  South  of  34*27' N.  lal 


34  Minor  nearstiors  rockflsh 


36      Soulh 


40*10' ■34'^7'  N  lal 


38        Soulh  of  34*27' N  lal 


200  lb/ month 


CLOSED^ 


CLOSED' 


Shoreward  of  20  ftm 
depth.  200  lb/ 
month, 
gOSED* 
500  lb/ month  


CLOSED* 


CLOSED* 


CLOSED* 
CLOSED* 


200  lb/ month 

"closed* 


CLOSED* 


CLOSED* 


500lb/rnorlh 
CLOSED* 


CLOSED* 


2.S00«i/ month 


CLOSED* 


3  000  lb/  2  months,  no  more  than  1 .200 

lb  of  which  may  be  species  other  than 

blacli  or  blue  rochfish* 


6,000  B/  2  months,  no  more  than  3,000  lb  of  which  may  be  species  other  than  black  or 
blue  rodcfish* 


1.200  ib'2  monlhs 


CLOSED' 


Shoreward  of  20  ftm 

depth.  1,200lb/2 

months,  othernMse 

CLOSED* 


1.200  It/ 2  months 


Shoreward  of  20  flm 

depth,  1,200  lb/ 2 

months,  ottiennse 

CLOSED* 


39  Llnacod* 

40  Jlorth 

41  South 


CLOSED* 


300  lb/ month 


CLOSED* 


42  40*10'- 34*27' N  lal 

43  South  of  34*27' N  Bl 


Shoreward  Of  20  ftm 
depth,  3001b/ 


CLOSED* 


300  Ibf  month 


Shoreward  of  20  flm  depth,  300  lb/ 
month,  otherwise  CLOSED* 


CLOSED* 


u  Tnp  inMs  apply  coashade  iiiess  oiherv«e  specified  -Moiffi- means  40*1(7  N  lat  To  the  U  S  <:anadB  bordr  ■Souti"  means  40*10' N  lat  To  «ie  US  >fcecoboidsr 

40*1(7  N  Bl  a  jtcul  2C  nm  south  Of  Cape  MenODono.  C>^ 
2/ -Oihv  iMIsn- rwans  al  IBilish  ai  SO  CFR  aeo  302  scepi  ihcse  r  «is  Table  5  Min  ipatm  ipeciic  riBnaBBiian  naaauea,  n^^ 
3)  (>Mad  means  ihaiiaprohaaea  10  Ma  and  i«an.  possess,  g  Bra  ihedasignaied  blades  in  WSmeg  awe  inilr»»1  Seeh/A.(7) 
If  Yeaowtari  rpcMtai  ri  the  soum  and  bocacoD  arvl  chdipepper  iTXIdishes  VI  rie  north  am  iiKkxtsd  n  tie  Mp  Inik  tor  ninff  riisM  red^ 

n  the  apprapnaie  area   Pop  in  ihesouih  and  spMnoseiockfishviihe  north  are  indUIBdn  fie  trip  imas  for  minor  slope  raiMtfi  in  tie  appnjpiaM  ana 
y  fa  bladi  nxKAsn  rmn  of  Cape  Aiava  |48nicr30r  N  ai ),  and  bataeen  Desinjcaon  taand  (4r40nr  N.laL|aid  UMbaMr  I^Hnl  (4a^3rKr  Htti). 

neresanaddiionaiknic*  lOO  te  or  30  penani  ny  «<a^  c^  al  fan  on  beam,  ttwamm  »  gM».  par  iwss^,  psi  imn  tip 
&  The  soa  imt  kj  tngcnd  s  24  moxs  (61  cm)  iota  length 

7/ Ttw  mnrun  sua  leoxsnat  lor  saUrtsh  s  22  mcnes  (56  an)  loot  lengm  betMsn  40*1(7  N  lal  and  36*  N  lal 
To  conMit  poiaidB  to  UlogranB.  dvlde  by  2ja4t2,  ta  nunter  of  pounds  In  one  Hogran 
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Classificatioii 

These  changes  to  groimdfish 
management  measures  are  issued  under 
the  authority  of,  and  are  in  accordance 
with,  the  Magnuson-Stevens  Act  (16 
use  1855  (c)).  Fishery  Conservation  and 
Management  Act  and  are  in  accordance 
with  50  CFR  part  660,  the  regulations 
implementing  the  Pacific  Coast 
Groundfish  FMP. 

The  Assistant  Administrator  (AA)  for 
Fisheries,  NMFS,  finds  good  cause  to 
waive  the  requirement  to  provide  prior 
notice  and  opportunity  for  public 
comment  on  this  action  pursuemt  to  5 
U.S.C.  553(b)(B),  because  providing 
prior  notice  and  opportunity  ~for 
comment  would  be  impracticable.  It 
would  be  impracticable  because  the 
information  upon  which  this  action  is 
based  was  not  available  until  the  Jime 
2002  Council  meeting,  providing 
insufficient  time  for  a  proposed  and 
final  rule  with  the  opportunity  for 
public  comment,  while  allowing 
fisheries  access  to  healthy  stocks. 
Absent  this  rule,  the  limited  entry  trawl 
fisheries  north  of  40°10'  N.  lat.  would 
remain  closed  on,  and  affording  prior 
notice  and  opportunity  for  public 
conunent  woiild  impede  the  agency's 
function  of  providing  fisheries  with 
access  to  the  allowable  harvest  of 
healthy  stocks  while  protecting 
overfished  stocks  from  depletion  and 
overfishing.  Delaying  implementation  of 
these  depth-based  management 
measures  would  prevent  the  trawl 
fisheries  north  of  40°110'  N.  lat.  from 
having  access  to  allowable  harvest 
levels  of  healthy  stocks  of  groundfish, 
many  of  which  are  not  taken  with  gear 
other  than  trawl  gear.  In  addition  to 
preventing  trawl  fisheries  from  having 
access  to  these  species,  the  shorebased 
processing  industry  that  relies  on  trawl 


groundfish  deliveries  would  also  lose 
access  to  these  healthy  stocks.  Delaying 
implementation  of  these  depth-based 
management  measures  would  result  in 
the  continued  closure  of  all  trawl 
fisheries  north  of  40°10'  N.  lat.,  with 
notable  adverse  economic  effects  on  the 
trawl  fleet  and  the  shore-based 
processing  industry.  The  AA  is  also 
waiving  the  30-day  delay  in 
effectiveness  requirement  under  5 
U.S.C.  553(d)(1)  because  this  rule 
relieves  a  restriction. 

This  emergency  rule  has  been 
determined  to  be  not  significant  for 
puiposes  of  Executive  Order  12866. 

NMFS  issued  Biological  Opinions 
(BOs)  luder  the  ESAEndangered 
Species  Act  on  August  10, 1990, 
November  26, 1991,  August  28, 1992, 
September  27,  1993,  May  14,  1996,  and 
December  195, 1999,  pertaining  to  the 
effects  of  the  groundfish  fishery  on 
Chinook  salmon  (Puget  Soimd,  Snake 
River  spring/simuner.  Snake  River  fall, 
upper  Columbia  River  spring,  lower 
Colimibia  River,  upper  Willamette 
River,  Sacramento  River  winter,  Central 
Valley  spring,  California  coastal),  coho 
salmon  (Central  California  coastal, 
southern  Oregon/northern  California 
coastal,  Oregon  coastal),  chum  salmon 
(Hood  Canal  siunmer,  Columbia  River), 
sockeye  salmon  (Snake  River,  Ozette 
Lake),  and  steelhead  (upper,  middle  and 
lower  Columbia  River,  Snake  River 
Basin,  upper  Willamette  River,  central 
California  coast,  California  Central 
Valley,  south-central  California, 
northern  California,  and  southern 
California).  NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groundfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  imder  the 
jurisdiction  of  NMFS,  or  result  in  the 


destruction  or  adverse  modification  of 
critical  habitat. 

During  the  2000  Pacific  whiting 
season,  the  whiting  fisheries  exceeded 
the  chinook  bycatch  amount  specified 
in  the  Pacific  whiting  fisheryfishery's 
Biological  Opinion's  (whiting  BOs) 
(December  19,  1999)  incidental  catch 
statement  estimate  of  11,000  fish,  by 
approximately  500  fish.  In  the  2001 
whiting  season,  however,  the  whiting 
fishery's  chinook  bycatch  was  abouf 
7,000  fish,  which  approximates  the 
long-term  average.  After  reviewing  data 
from,  and  management  of,  the  2000  and 
2001  whiting  fisheries  (including 
industry  bycatch  minimization 
measures),  the  status  of  the  affected 
listed  chinook,  environmental  baseline 
information,  and  the  incidental  catch 
statement  from  the  1999  whiting  BO. 
NMFS  determined  that  a  re-initiation  of 
the  1999  whiting  BO  was  not  required. 
NMFS  has  concluded  that 
implementation  of  the  FMP  for  the 
Pacific  Coast  groimdfish  fishery  is  not 
expected  to  jeopardize  the  continued 
existence  of  any  endangered  or 
threatened  species  under  the 
jurisdiction  of  NMFS,  or  result  in  the 
destruction  or  adverse  modification  of 
critical  habitat.  This  action  is  within  the 
scope  of  these  consultations. 

This  emergency  rule  is  exempt  from 
the  procedures  of  the  Regulatory 
Flexibility  Act  because  the  rule  is  issued 
without  opportunity  for  prior  public 
notice  and  comment. 

Dated:  September  10,  2002. 
John  Oliver, 

Deputy  Assistant  Aciministrator  for 

Operations,  t^ational  Marine  Fisheries 

Service. 

[FR  Doc.  02-23383  Filed  9-10-02;  4:23  pml 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  mies  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-NI»-340-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  AirtMJS  Model 
A330  and  A340  Series  Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 

SUMMARY:  This  document  proposes  the 
supersedure  of  an  existing  airworthiness 
directive  (AD),  applicable  to  certain 
Airbus  Model  A330  and  A340  series 
airplanes,  that  currently  requires  a  one- 
time inspection  of  the  rail  release  pins 
and  parachute  pins  of  the  escape  slide/ 
raft  pack  assembly  for  correct 
installation,  and  corrective  actions,  if 
necessary.  This  action  would  add  a 
requirement  to  modify  the  escape 
slides/slide  rafts  on  the  passenger,  crew, 
and  emergency  exit  doors.  The  actions 
specified  by  the  proposed  AD  are 
intended  ta  prevent  improper 
deployment  of  the  escape  slide/raft  and 
blockage  of  the  door  in  the  event  of  an 
emergency  evacuation.  This  action  is 
intended  to  address  the  identified 
unsafe  condition. 

DATES:  Comments  must  be  received  by 
October  15,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2001-NM- 
340-AD,  1601  Lind  Avenue,  SW., 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Conmients  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anm- 
npnncomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 


"Docket  No.  2001-NM-340-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCII  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Airbus  Industrie,  Customer  Services 
Directorate,  1  Rond  Point  Maurice 
Bellonte,  31707  Blagnac  Cedex,  France. 
This  information  may  be  examined  at 
the  FAA,  Transport  Airplane 
Directorate,  1601  Lind  Avenue,  SW., 
Renton,  Washington. 

FOR  FURTHER  INFORMATION  CONTACT:  Dan 

Rodina,  Aerospace  Engineer, 
International  Branch.  ANM-116.  FAA, 
Transport  Airplane  Directorate,  1601 
Lind  Avenue,  SW.,  Renton,  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  arguments  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  communications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 


proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  2001-NM-340-AD." 
The  postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate, 
ANM-114,  Attention:  Rules  Docket  No. 
2001-NM-340-AD,  1601  Lind  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

On  October  14, 1999,  the  FAA  issued 
AD  99-22-07,  amendment  39-11385  (64 
FR  56963,  October  22, 1999),  applicable 
to  certain  Airbus  Model  A330  and  A340 
series  airplanes,  to  require  a  one-time 
inspection  of  the  rail  release  pins  and 
parachute  pins  of  the  escape  slide/raft 
pack  assembly  for  correct  installation, 
and  corrective  actions,  if  necessary. 
That  action  was  prompted  by  reports  of 
the  escape  slide/raft  failing  to  deploy 
and  blocking  the  passenger  and  crew 
doors  due  to  incorrect  installation  of  the 
rail  release  pins  of  the  escape  slide/raft 
pack  assembly  or  because  the  parachute 
pin  of  the  escape  slide/raft  assembly 
had  been  pulled  out  before  the  door  was 
open.  The  requirements  of  that  AD  are 
intended  to  prevent  the  escape  slide/raft 
from  deploying  improperly  and 
blocking  the  doors  in  the  event  of  an 
emergency  evacuation. 

Actions  Since  Issuance  of  Previous  Rule 

Since  the  issuance  of  that  AD,  the 
FAA  has  been  advised  by  the  Direction 
Generate  de  I'Aviation  Civile  (DGAC), 
which  is  the  airworthiness  authority  for 
France,  of  reports  from  the  manufacturer 
and  operators  of  Model  A330  and  A340 
series  airplanes  indicating  that  the  rail 
release  pins  for  the  emergency 
evacuation  slides  were  incorrectly 
installed.  If  an  incorrectly  installed  rail 
release  pin  were  to  rotate  from  its 
correct  orientation,  the  pin  could  lock  in 
the  release  rail  and  prevent  the  door 
from  opening. 

The  FAA  has  been  advised  that  the 
release  pin/rail  retention  mechanism 
has  been  redesigned  to  improve  the 
alignment  of  the  rail  release  pin  and 
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reduce  the  possibility  of  blockage  of  the 
door  or  unwanted  rotation  of  the  rail 
release  pin  even  if  the  pin  is  not 
completely  installed  in  the  rail.  The  rail 
bushing  has  been  redesigned  to  allow 
the  rail  release  pin  to  be  extracted  from 
the  rail  when  the  door  is  being  opened. 
The  rail  adapter  has  been  redesigned  to 
prevent  its  jamming  inside  the  rail  slot 
when  the  door  is  being  opened. 

Explanation  of  Relevant  Service 
Information 

Airbus  has  issued  Service  Bulletins 
A330-25-3126  (for  Model  A330  series 
airplanes)  and  A34Q-25-4152  (for 
Model  A340  series  airplanes),  both 
dated  August  7,  2001,  which  reflect  the 
new  designs  discussed  above.  The 
service  bulletins  describe  procedures  for 
modifying  the  escape  slides/slide  rafts 
on  the  peissenger/crew  doors  and  the 
emergency  exit  doors.  The  modification 
involves  replacing — with  new  or 
modified  parts — the  alignment  bushing 
in  the  release  rails,  the  existing  rail 
release  pin  lanyards  from  the  girt  or  girt 
attachment,  and  the  existing  rail 
adapters  from  the  packboard. 
Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  EIGAC 
classified  these  service  bulletins  as 
mandatory  and  issued  French 
airworthiness  directives  2001-465(5)  Rl 
and  2001-464(B)  Rl,  both  dated  October 
17,  2001,  to  ensiue  the  continued 
airworthiness  of  these  airplanes  in 
France. 

The  Airbus  service  bulletins  refer  to 
Goodrich  Service  Bulletin  25-306,  dated 
July  30,  2001,  as  an  additional  source  of 
service  information  for  the  modification. 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  France  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  E)GAC  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  EIGAC, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requireaaents  of 
Proposed  Rule 

Since  an  imsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  airplanes  of  the  same 


type  design  registered  in  the  United 
States,  the  proposed  AD  would 
supersede  AD  99-22-07  to  continue  to 
require  a  one-time  inspection  of  the  rail 
release  pins  and  parachute  pins  of  the 
escape  slide/raft  pack  assembly  for 
correct  installation,  and  corrective 
actions,  if  necessary.  The  proposed  AD 
would  also  require  modification  of  the 
escape  slides/slide  rafts  on  the 
passenger,  crew,  and  emergency  exit 
doors.  The  actions  would  be  required  to 
be  accomplished  in  accordance  with  the 
applicable  service  bulletin  described 
previously. 

Explanation  of  Increased  Number  of 
U.S.-Registered  Airplanes 

At  the  time  AD  99-22-07  was  issued, 
there  were  no  Model  A330  or  A340 
series  airplanes  registered  in  the  United 
States.  Nine  Model  A330  series 
airplanes  have  since  been  imported  into 
the  United  States,  and  would  be  affected 
by  this  proposed  AD. 

E^qilanation  of  Change  to  Inspection 
Definition 

The  FAA  has  clarified  the  inspection 
requirement  contained  in  AD  99-22-07. 
Whereas  that  AD  requires  a  detailed 
visual  inspection,  this  proposed  AD 
specifies  a  detailed  inspection  and 
provides  a  note  that  defines  that 
inspection. 

Explanation  of  Change  to  Applicability 
of  Existing  AD 

The  applicability  of  this  proposed  AD 
has  been  revised  to  correspond  to  that 
of  French  airworthiness  directives 
2001-465(8)  Rl  and  2001-464(B)  Rl. 
which  consider  airplanes  manufactured 
since  AD  99-22-07  was  issued  and 
those  that  received  the  subject 
modification  in  production. 

Cost  Impact 

There  are  approximately  nine 
airplanes  of  U.S.  registry  that  would  be 
affected  by  this  proposed  AD. 

The  inspection  currentiy  requfred  by 
AD  99-22-07  takes  approximately  7 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Based  on  these  figures,  the  cost 
impact  of  the  currently  required  actions 
on  U.S.  operators  is  estimated  to  be 
$3,780,  or  $420  per  airplane. 

The  modification  proposed  in  this  AD 
action  would  take  approximately  11 
work  hours  per  airplane  to  accomplish, 
at  an  average  labor  rate  of  $60  per  work 
hour.  Required  parts  would  cost 
approximately  $3,136  per  airplane. 
Based  on  these  figiires,  the  cost  impact 
of  the  proposed  requirements  of  this  AD 
on  U.S.  operators  is  estimated  to  be 
$34,164,  or  $3,796  per  airplane. 


The  cost  impact  figures  discussed 
above  are  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  current  or  proposed  requirements  of 
this  AD  action,  and  that  no  operator 
would  accomplish  those  actions  in  the 
future  if  this  AD  were  not  adopted. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034.  February  26. 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  amendment  39-11385  (64  FR 
56963.  October  22,  1999),  and  by  adding 
a  new  airworthiness  directive  (AD),  to 
read  as  follows: 

Airtius:  Docket  2001-NM-340-AD. 

Supersedes  AD  99-22-07.  Amendment 

39-11385. 
Applicability:  Model  A330  and  A340  series 
airplanes,  certificated  in  any  categor>'; 
excluding  those  modified  in  production  by 
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Airbus  Modification  48840,  48841,  48842,  or 
48843. 

Note  1:  This  AD  applies  to  each  airplane 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  airplanes  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (c)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modiBcation.  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  improper  deployment  of  the 
escape  slide/raft  and  blockage  of  the  door  in 
the  event  of  an  emergency  evacuation, 
accomplish  the  following: 

Restatement  of  Requirements  of  AD  99-22- 
07 

Inspection  ' 

(a)  Within  2,000  flight  hours  or  6  months 
after  November  26,  1999  (the  effective  date  of 
AD  99-22-07.  amendment  39-11385), 
whichever  occurs  later,  except  as  provided 
by  paragraph  (b)  of  this  AD:  Perform  a  one- 
time detailed  inspection  of  the  rail  release 
pins  and  parachute  pins  of  the  escape  slide/ 
raft  pack  assembly  installed  on  all  passenger/ 
crew  doors  (type  A)  and  emergency  exit 
doors  (type  A  or  type  1)  for  correct 
installation,  in  accordance  with  Airbus 
Industrie  Service  Bulletin  A330-25-3086  (for 
Model  A330  series  airplanes)  or  A340-25- 
4115  (for  Model  A340  series  airplanes),  both 
Revision  01,  both  dated  June  11,  1999. 

(1)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  AD.  if 
a  rail  release  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  missing  or 
incorrectly  installed:  Prior  to  further  flight, 
re-install  the  rail  release  pin  into  the  release 
rail,  or.  if  re-installation  is  not  possible, 
remove  the  discrepant  escape  slide/raft  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number;  in 
accordance  with  the  applicable  service 
bulletin. 

(2)  During  the  inspection  performed  in 
accordance  with  paragraph  (a)  of  this  .\D.  if 
a  parachute  pin  of  the  escape  slide/raft  pack 
assembly  is  found  to  be  massing  or 
incorrectly  installed:  Prior  to  further  flight, 
remove  the  discrepant  escape  slide/ raft  pack 
assembly  and  replace  with  a  new  pack 
assembly  of  the  same  part  number;  in 
accordance  with  the  applicable  service 
bulletin. 

New  Requirements  of  This  AD 

Note  2:  For  the  purposes  of  this  AD.  a 
detailed  inspection  is  defined  as:  ".\n 
intensive  visual  examination  of  a  specific 
structural  area,  system,  installation,  or 
assembly  to  detect  damage,  failure,  or 
irregularity.  Available  lighting  is  normally 
supplemented  with  a  direct  source  of  good 


lighting  at  intensity  deemed  appropriate  by 
the  inspector.  Inspection  aids  such  as  mirror, 
magnifying  lenses,  etc..  may  be  used.  Surface 
cleaning  and  elaborate  access  procedures 
may  be  required." 

Modification 

(b)  Within  36  months  after  the  effective 
date  of  this  AD:  Modify  the  escape  slides/ 
slide  rafts  on  the  passenger,  crew,  and 
emergency  exit  doors.  The  modification 
includes  replacing — with  new  or  modified 
parts — the  alignment  bushing  in  the  release 
rails,  the  existing  raihrelease  pin  lanyards 
from  the  girt  or  girt  attachment,  and  the  rail 
adapters  from  the  packboard.  Do  the 
modification  in  accordance  with  Airbus 
Ser\'ice  Bulletin  A330-25-3126  (for  Model 
A330  series  airplanes)  or  A340-25-4152  (for 
Model  A340  series  airplanes),  both  dated 
August  7.  2001.  If  the  modification  is  done 
within  the  compliance  time  for  the 
inspection  specified  in  paragraph  (a)  of  this 
AD.  the  inspection  is  not  required. 

Note  3:  Airbus  Service  Bulletins  A330-25- 
3126  and  A340-25-4152  refer  to  Goodrich 
Service  Bulletin  25-306,  dated  July  30,  2001, 
as  an  additional  source  of  service  information 
for  the  modification. 

Alternative  Methods  of  Compliance 

(c)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch.  ANM-116,  FAA. 
Operators  shall  submit  their  requests  through 
an  appropriate  FAA  Principal  Maintenance 
Inspector,  who  may  add  comments  and  then 
send  it  to  the  Manager,  International  Branch, 
ANM-116. 

Note  4:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(d)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  .Aviation  Regulations  (14  CFR 
21.197  and  21.19*))  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 

Note  5:  The  subject  of  this  AD  is  addressed 
in  French  airworthiness  directives  2001- 
465(B)  Rl  and  2001-164(B)  Rl.  both  dated 
October  17,  2001. 

Issued  in  Renton.  Washington,  on 
September  5,  2002. 

Aii  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Senice. 
(FR  Doc.  02-23292  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-Niyi-77-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Domier 
Model  328-100  and  -300  Series 
Airplanes 

AGENCY:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM), 

SUMMARY:  This  docimient  proposes  the 
adoption  of  a  new  airworthiness 
directive  (AD)  that  is  applicable  to 
certain  Domier  Model  328-100  and 
-300  series  airplanes.  This  proposal 
would  require  inspecting  the  electrical 
wire  harness  next  to  the  fuel  line  at  the 
left  electric  fuel  piunp  for  signs  of 
chafing;  securing  the  electrical  wire 
harness  to  the  fuel  line  using  ty-rap;  and 
taking  corrective  actions,  if  necessary. 
This  action  is  necessary  to  prevent 
damage  to  the  electrical  wire  harness, 
which  could  restilt  in  electrical  arcing 
and  an  increased  potential  for  fire  or 
explosion.  This  action  is  intended  to 
address  the  identified  imsafe  condition. 
DATES:  Ck)nmients  must  be  received  by 
October  15.  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
Administration  (FAA),  Transport 
Airplane  Directorate,  ANM-114, 
Attention:  Rules  Docket  No.  2002-NM- 
77-AD,  1601  Lind  Avenue,  SW„ 
Renton,  Washington  98055-4056. 
Comments  may  be  inspected  at  this 
location  between  9  a.m.  and  3  p.m., 
Monday  through  Friday,  except  Federal 
holidays.  Comments  may  be  submitted 
via  fax  to  (425)  227-1232.  Comments 
may  also  be  sent  via  the  Internet  using 
the  following  address:  9-anin- 
iXprmcomment@faa.gov.  Comments  sent 
via  fax  or  the  Internet  must  contain 
"Docket  No.  2002-NM-77-AD"  in  the 
subject  line  and  need  not  be  submitted 
in  triplicate.  Comments  sent  via  the 
Internet  as  attached  electronic  files  must 
be  formatted  in  Microsoft  Word  97  for 
Windows  or  ASCH  text. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Fairchild  Domier,  Domier  Luftfahrt 
GmbH,  FO  Box  1103,  I>-82230 
Wessling,  Germany.  This  information 
may  be  examined  at  the  FAA,  Transport 
Airplane  Directorate,  1601  Lind 
Avenue.  SW.,  Renton,  Washington. 
FOR  FURTHER  INFORMATION  CONTACT:  Dan 
Rodina,  Aerospace  Engineer, 
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International  Branch.  ANM-116.  FAA. 
Transport  Airplane  Directorate.  1601 
Lind  Avenue.  SW..  Renton.  Washington 
98055-4056;  telephone  (425) 227-2125; 
fax  (425)  227-1149. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiunents  as 
they  may  desire.  Communications  shall 
identify  the  Rules  Docket  number  and 
be  submitted  in  triplicate  to  the  address 
specified  above.  All  commimications 
received  on  or  before  the  closing  date 
for  comments,  specified  above,  will  be 
considered  before  taking  action  on  the 
proposed  rule.  The  proposals  contained 
in  this  action  may  be  changed  in  light 
of  the  comments  received. 

Submit  comments  using  the  following 
format: 

•  Organize  comments  issue-by-issue. 
For  example,  discuss  a  request  to 
change  the  compliance  time  and  a 
request  to  change  the  service  bulletin 
reference  as  two  separate  issues. 

•  For  each  issue,  state  what  specific 
change  to  the  proposed  AD  is  being 
requested. 

•  Include  justification  (e.g.,  reasons  or 
data)  for  each  request. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  comments 
submitted  will  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 
Docket  Number  20O2-NM-77-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

Availability  of  NPRMs 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  Transport  Airplane  Directorate. 
ANM-114.  Attention:  Rules  Docket  No. 
2002-NM-77-AD.  1601  Und  Avenue, 
SW.,  Renton,  Washington  98055-4056. 

Discussion 

The  Luftfahrt-Bundesamt  (LB A), 
which  is  the  Eurworthiness  authority  for 
Germany,  notified  the  FAA  that  an 
imsafe  condition  may  exist  on  certain 


Domier  Model  328-100  and  -300  series 
airplanes.  The  LB  A  advises  that  the 
electrical  wire  harness  from  the  left  fuel 
pump  could  chafe  against  the  adjacent 
fuel  line.  This  condition,  if  not 
corrected,  could  cause  damage  to  the 
electrical  wire  harness,  which  could 
result  in  electrical  arcing  and  an 
increased  potential  for  fire  or  explosion. 

Explanation  of  Relevant  Service 
Information 

Domier  has  issued  Service  Bulletin 
SB-328-24-391,  dated  September  11, 
2001  (for  Model  328-100  series 
airplanes);  and  Service  Bulletin  SB- 
328J-24-120,  dated  September  12.  2001 
(for  Model  328-300  series  airplanes). 
The  service  bulletins  describe 
procediues  for  the  following  actions: 

•  Doing  a  general  visual  inspection  to 
detect  chafing  damage  to  the  electrical 
wire  harness,  made  up  of  wiring  and  a 
protective  sleeve,  next  to  the  fuel  line  at 
the  left  electric  fuel  pump; 

•  Securing  the  electrical  wire  harness 
to  the  fuel  line  using  ty-rap; 

•  Repairing  any  damaged  protective 
sleeve,  or  replacing  it  with  a  new 
protective  sleeve  (for  any  damaged 
protective  sleeve);  and 

•  Replacing  any  damaged  electrical 
wire  harness  with  a  new  electrical  wire 
harness  (for  any  damaged  wiring). 

Accomplishment  of  the  actions 
specified  in  the  service  bulletins  is 
intended  to  adequately  address  the 
identified  unsafe  condition.  The  LBA 
classified  these  service  bulletins  as 
mandatory  and  issued  German 
airworthiness  directives  2002-049  and 
2002-050.  both  dated  March  7,  2002,  in 
order  to  assure  the  continued 
airworthiness  of  these  airplanes  in 
Germany, 

FAA's  Conclusions 

These  airplane  models  are 
manufactured  in  Germany  and  are  type 
certificated  for  operation  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement.  Pursuant  to  this  bilateral 
airworthiness  agreement,  the  LBA  has 
kept  the  FAA  informed  of  the  situation 
described  above.  The  FAA  has 
examined  the  findings  of  the  LBA, 
reviewed  all  available  information,  and 
determined  that  AD  action  is  necessary 
for  products  of  this  type  design  that  are 
certificated  for  operation  in  the  United 
States. 

Explanation  of  Requirements  of 
Proposed  Rule 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 


develop  on  other  airplanes  of  the  same 
type  design  registered  in  the  United 
States,  the  proposed  AD  would  require 
accomplishment  of  the  actions  specified 
in  the  applicable  service  bulletin 
described  previously. 

Cost  Impact 

The  FAA  estimates  that  100  airplanes 
of  U.S.  registry  would  be  affected  by  this 
proposed  AD,  that  it  would  take 
approximately  1  work  hour  per  airplane 
to  accomplish  the  proposed  inspection 
and  securing  of  the  electrical  wire 
harness,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Based  on  these 
figures,  the  cost  impact  of  the  proposed 
AD  on  U.S.  operators  is  estimated  to  be 
$6,000.  or  $60  per  airplane. 

The  cost  impact  figure  discussed 
above  is  based  on  assumptions  that  no 
operator  has  yet  accomplished  any  of 
the  proposed  requirements  of  this  AD 
action,  and  that  no  operator  would 
accomplish  those  actions  in  the  future  if 
this  proposed  AD  were  not  adopted.  The 
cost  impact  figures  discussed  in  AD 
rulemaking  actions  represent  only  the 
time  necessary  to  perform  the  specific 
actions  actually  required  by  the  AD. 
These  figures  typically  do  not  include 
incidental  costs,  such  as  the  time 
required  to  gain  access  and  close  up, 
planning  time,  or  time  necessitated  by 
other  administrative  actions. 

Regulatory  Impact 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  Government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposal 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  mle"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  Febmary  26.  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibilify  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 
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The  Proposed  Amendment 

Accordingly,  pursuant  to  the    ■ 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
adding  the  following  new  airworthiness 
directive: 

Domier  Luftfahrt  GMBH:  Docket  2002-NM- 
77-AD. 
Applicability:  Model  328-100  series 
airplanes,  as  listed  in  Dornier  Service 
Bulletin  SB-328-2 4-391.  dated  September 

11.  2001:  and  Model  328-300  series 
airplanes,  as  listed  in  Dornier  Service 
Bulletin  SB-328J-24-120.  dated  September 

12,  2001;  certificated  in  any  category. 
Note  1:  This  AD  applies  to  each  airplane 

identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
airplanes  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (d)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  prevent  damage  to  the  electrical  wire 
harness,  made  up  of  wiring  and  a  protective 
sleeve,  which  could  result  in  electrical  arcing 
and  an  increased  potential  for  fire  or 
explosion,  accomplish  the  following: 

Inspection 

(a)  Within  400  flight  hours  after  the 
effective  date  of  this  AD.  do  a  one-time 
genera]  visual  inspection  to  detect  chafing 
damage  to  the  electrical  wire  harness,  made 
up  of  wiring  and  a  protective  sleeve,  next  to 
the  fuel  line  at  the  left  electric  fuel  pump;  per 
Dornier  Service  Bulletin  SB-328-24-391. 
dated  September  11,  2001  (for  Model  328- 
100  series  airplanes);  or  Service  Bulletin  SB- 
328J-24-120,  dated  September  12,  2001  (for 
Model  328-300  series  airplanes);  as 
applicable. 

Note  2:  For  the  purposes  of  this  AD,  a 
general  visual  inspection  is  defined  as:  "A 
visual  examination  of  an  interior  or  exterior 
area,  installation,  or  assembly  to  detect 
obvious  damage,  failure,  or  irregularity.  This 
level  of  inspection  is  made  from  within 
touching  distance  unless  otherwise  specified. 


A  mirror  may  be  necessary  to  enhance  visual 
access  to  all  exposed  surfaces  in  the 
inspection  area.  This  level  of  inspection  is 
made  under  normally  available  lighting 
conditions  such  as  daylight,  hangar  lighting, 
flashlight,  or  droplight  and  may  require 
removal  or  opening  of  access  panels  or  doors. 
Stands,  ladders,  or  platforms  may  be  required 
to  gain  proximity  to  the  area  being  checked." 

No  Chafing:  Secure  the  Electrical  Wire 
Harness 

(b)  If  no  chafing  damage  to  the  electrical 
wire  harness,  made  up  of  wiring  and  a 
protective  sleeve,  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD.  before  further  flight,  secure  the  electrical 
wire  harness  to  the  fuel  line  using  ty-rap,  per 
Dornier  Service  Bulletin  SB-328-24-391, 
dated  September  11,  2001  (for  Model  328- 
100  series  airplanes);  or  Service  Bulletin  SB- 
328)-24-120.  dated  September  12,  2001  (for 
Model  328-300  series  airplanes);  as 
applicable. 

Chafing:  Corrective  Action(s)  and  Secure  the 
Electrical  Wire  Harness 

(c)  If  any  chafing  damage  to  the  electrical 
wire  harness,  made  up  of  wiring  and  a 
protective  sleeve,  is  detected  during  the 
inspection  required  by  paragraph  (a)  of  this 
AD,  before  further  flight,  do  the  action(s) 
specified  in  paragraphs  (c)(1)  and  (c)(2)  of 
this  AD,  as  applicable,  and  paragraph  {c)(3) 
of  this  AD.  per  Dornier  Service  Bulletin  SB- 
328-24-391,  dated  September  11,  2001  (for 
Model  328-100  series  airplanes);  or  Service 
Bulletin  SB-328I-24-120,  dated  September 
12.  2001  (for  Model  328-300  series 
airplanes);  as  applicable. 

(1)  For  any  damaged  protective  sleeve: 
Repair  or  replace  the  protective  sleeve,  per 
the  applicable  service  bulletin. 

(2)  For  any  damaged  wiring:  Replace  the 
electrical  wire  harness,  made  up  of  wiring 
and  a  protective  sleeve,  with  a  new  electrical 
wire  harness,  per  the  applicable  service 
bulletin. 

(3)  Secure  the  electrical  wire  harness,  made 
up  of  wiring  and  a  protective  sleeve,  to  the 
fuel  line  using  ty-rap,  per  the  applicable 
service  bulletin. 

Alternative  Methods  of  Compliance 

(d)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager, 
International  Branch,  ANM-116.  Transport 
Airplane  Directorate,  FAA.  Operators  shall 
submit  their  requests  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  International  Branch,  ANM-116. 

Note  3:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  International  Branch, 
ANM-116. 

Special  Flight  Permits 

(e)  Special  flight  permits  may  be  issued  in 
accordance  with  sections  21.197  and  21.199 
of  the  Federal  Aviation  Regulations  (14  CFR 
21.197  and  21.199)  to  operate  the  airplane  to 
a  location  where  the  requirements  of  this  AD 
can  be  accomplished. 


Note  4:  The  subject  of  this  AD  is  addressed 
in  German  airworthiness  directives  2002-049 
and  2002-050,  both  dated  March  7,  2002. 

Issued  in  Renton,  Washington,  on 
September  5,  2002. 
Ali  Bahrami, 

Acting  Manager.  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-23291  Filed  9-12-02:  8:45  am] 
BILUNG  CODE  4910-1 3-4> 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  97-ANE-44-AD] 

RIN  2120-AA64 

Airworttiiness  Directives;  Pratt  & 
Whitney  PW4164,  PW4168,  and 
PW4168A  Series  Turtxvfan  Engines 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  ndemaking 
(NPRM). 

summary:  The  Federal  Aviation 
Administration  (FAA)  proposes  to 
revise  an  existing  airworthiness 
directive  (AD),  applicable  to  Pratt  & 
Whitney  PW4164,  PW4168,  and 
PW4168A  series  turbofan  engines.  That 
AD  cvirrently  requires  initial  and 
repetitive  torque  checks  for  loose  or 
broken  front  pylon  mount  bolts  made 
from  INCO  718  material  and  MP159 
material.  That  AD  also  reqvures  initial 
and  repetitive  visual  inspections  of  the 
primary  mount  thrust  load  path.  This 
proposal  extends  the  cycles 
accumulated  before  performing  the 
initial  inspection,  and  reduces  the 
frequency  of  repetitive  inspections  for 
MP159  material  bolts,  and  adds  a 
terminating  action  to  the  primary  moimt 
thrust  load  path  inspections  by 
introducing  a  new  increased  durability 
engine  mount  forward  moimt  bearing 
housing.  This  proposed  revision  is 
prompted  by  component  testing  to 
assess  the  low  cycle  fatigue  (LCF)  life  of 
the  MP159  material  bolts  and  the 
development  of  a  new  design  forward 
engine  mount  bearing  housing  that 
meets  the  8,000  flight  cycle  design 
intent  for  inspection.  The  actions 
specified  by  die  proposed  AD  are 
intended  to  prevent  front  pylon  mount 
bolt  and  primary  moimt  thrust  load  path 
failure,  which  could  resiUt  in  an  engine 
separating  from  the  airplane. 
DATES:  Comments  must  be  received  by 
November  12,  2002. 
ADDRESSES:  Submit  comments  in 
triplicate  to  the  Federal  Aviation 
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Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel. 
Attention:  Rules  Docket  No.  97-ANE- 
44-AD,  12  New  England  Executive  Park, 
Burlington,  ^flA  01803-5299.  Comments 
may  be  inspected  at  this  location,  by 
appointment,  between  8  a.m.  and  4:30 
p.m.,  Monday  through  Friday,  except 
Federal  holidays.  Comments  may  also 
be  sent  via  the  Internet  using  the 
following  address:  "9-ane- 
adcomment@faa.gov."  Comments  sent 
via  the  Internet  must  contain  the  docket 
number  in  the  subject  line. 

The  service  information  referenced  in 
the  proposed  rule  may  be  obtained  from 
Pratt  &  Whitney,  400  Main  St.,  East 
Hartford,  CT  06108;  telephone  (860) 
565-8860;  fax  (860)  565-4503.  This 
iiiformation  may  be  examined,  by 
appointment,  at  the  Federal  Aviation  ' 
Administration  (FAA),  New  England 
Region,  Office  of  the  Regional  Counsel, 
12  New  England  Executive  Park, 
Burlington,  MA. 

FOR  FURTHER  INFORMATION  CONTACT:  Tara 
Goodman,  Aerospace  Engineer,  Engine 
Certification  Office,  FAA,  Engine  and 
Propeller  Directorate,  12  New  England 
Executive  Park,  Burlington,  MA  01803- 
5299;  telephone  (781)  238-7130;  fax 
(781) 238-7199. 
SUPPLEMENTARY  INFORMATION: 

Comiiients  Invited 

Interested  persons  are  invited  to 
participate  in  the  making  of  the 
proposed  rule  by  submitting  such 
written  data,  views,  or  argiiments  as 
they  may  desire.  Communications 
should  identify  the  Rides  Docket 
number  and  be  submitted  in  triplicate  to 
the  address  specified  above.  All 
communications  received  on  or  before 
the  closing  date  for  conunents,  specified 
above,  will  be  considered  before  taking 
action  on  the  proposed  rule.  The 
proposals  contained  in  this  action  may 
be  changed  in  light  of  the  comments 
received. 

Comments  are  specifically  invited  on 
the  overall  regulatory,  economic, 
environmental,  and  energy  aspects  of 
the  proposed  rule.  All  conmients 
submitted  wdll  be  available,  both  before 
and  after  the  closing  date  for  comments, 
in  the  Rules  Docket  for  examination  by 
interested  persons.  A  report 
summarizing  each  FAA-public  contact 
concerned  with  the  substance  of  this 
proposal  will  be  filed  in  the  Rules 
Docket. 

Commenters  wishing  the  FAA  to 
acknowledge  receipt  of  their  comments 
submitted  in  response  to  this  action 
must  submit  a  self-addressed,  stamped 
postcard  on  which  the  following 
statement  is  made:  "Comments  to 


Docket  Number  97-ANE-44-AD."  The 
postcard  will  be  date  stamped  and 
returned  to  the  commenter. 

AvaUability  of  NPRM's 

Any  person  may  obtain  a  copy  of  this 
NPRM  by  submitting  a  request  to  the 
FAA,  New  England  Region,  Office  of  the 
Regional  Counsel,  Attention:  Rules 
Docket  No.  97-ANE-44-AD.  12  New 
England  Executive  Park,  Burlington,  MA 
01803-5299. 

Discussion 

On  August  1.  2000.  the  FAA  issued 
AD  2000-16-02,  Amendment  39-11856 
(65  FR  49730.  August  15,  2000), 
applicable  to  Pratt  &  Whitney  PW4164, 
PW4168,  and  PW4168A  series  turbofan 
engines.  That  AD  requires  initial  and 
repetitive  torque  checks  for  loose  or 
broken  front  pylon  mount  bolts  made 
from  INCO  718  material  and  MP159 
material.  That  AD  also  requires  initial 
and  repetitive  visual  inspections  of  the 
primary  moimt  thrust  load  path.  That 
condition,  if  not  corrected,  could  result 
in  an  engine  separating  from  the 
airplane. 

Since  AD  2000-16-02  was  issued, 
Pratt  &  Whitney  has  determined  that  the 
cycles  accumulated  before  performing 
the  intitial  inspections  should  be 
extended  from  1,250  cycles  to  4,100 
cycles  and  that  the  1,250  cycle 
maximum  inspection  interval  specified 
in  paragraph  (c)  of  that  AD  should  be 
increased  to  a  4,350  cycle  maximum 
inspection  interval  for  MP159  material 
bolts.  In  addition,  Pratt  &  Whitney  is 
introducing  a  new  forward  mount 
bearing  housing  (monoball  housing) 
which  constitutes  terminating  action  for 
repetidve  inspections.  This  improved 
housing  will  eliminate  the  1,250  cycle 
maximum  inspection  interval  of  the 
forward  engine  mount  primary  thrust 
load  path,  presently  being  performed  in 
accordance  with  Alert  Service  Bulletin 
(ASB)  PW4G-100-A71-18,  allowing  the 
improved  housing  to  achieve  the  8,000 
flight  cycle  inspection  goal.  This 
proposed  revision  is  prompted  by 
component  testing  that  assessed  the  low 
cycle  fatigue  (LCF)  life  of  MP159 
material  bolts,  and  the  development  of 
a  new  design  forward  engine  mount 
bearing  housing  that  meets  the  8,000 
flight  cycle  design  intent  for  inspection. 
The  FAA  reviewed  this  analysis  and 
agrees  with  it. 

Manufactiirer's  Service  Information 

The  FAA  has  reviewed  and  approved 
the  technical  contents  of  the  following 
Pratt  &  Whitney  alert  service  bulletins 
(ASB's)  and  service  bulletin  (SB): 

•  ASB  PW4G-100-A71-9,  Revision 
1.  dated  November  24. 1997,  that 


describes  the  repetitive  inspection 
procedures  for  the  forward  mount  pylon 
bolts  and  adds  a  note  to  Fart  B  of  the 
Accomplishment  Instructions. 

•  ASB  PW4G-100-A71-20,  Revision 

1,  dated  January  15,  2002,  that  describes 
the  repetitive  inspection  procedures  for 
engines  with  the  MP159  material 
forward  mount  pylon  bolts,  part  number 
(P/N)  51U615,  to  verify  the  integrity  of 
the  bolts  to  identify  a  bolt-out  condition. 
In  addition,  the  1,250  maximum  cycle 
inspection  interval  is  increased  to  4,350 
cycles  maximum. 

•  ASB  PW4G-100-A71-18,  Revision 

2,  dated  January  15,  2002,  that  describes 
the  procedures  for  visually  inspecting 
the  primary  mount  thrust  load  path;  and 
adds  Pratt  &  Whitney  ASB  PW4G-100- 
A71-22,  dated  January  15,  2002,  to  the 
references  section.  ASB  PW4G-100-71- 
18  also  lists  ASB  PW4G-100-71-22, 
dated  January  15,  2002,  as  an  alternate 
method  of  compliance  for  the  periodic 
inspection  of  the  primary  thrust  load 
path  components. 

•  SB  PW4G-100-A71-22,  dated 
January  15,  2002,  that  introduces  a  new 
increased  durability  forward  mount 
bearing  housing  (monoball  housing),  P/ 
N  52U420. 

FAA's  Determination  of  an  Unsafe 
Condition  and  Proposed  Actions 

Since  an  unsafe  condition  has  been 
identified  that  is  likely  to  exist  or 
develop  on  other  Pratt  &  Whitney 
PW4164,  PW4168,  and  PW4168A  series 
turbofan  engines  of  this  same  type 
design,  the  proposed  AD  would  revise 
AD  2000-16-02  to: 

•  Require  extension  of  the  cycles 
accumulated  for  performing  initial 
inspection. 

•  Require  an  extension  of  the 
frequency  of  performing  repetitive 
inspections  for  MPl 59  material  bolts. 

•  Add  a  terminating  action  to  the 
primary  mount  thrust  load  path 
inspections  by  introducing  a  new 
increased  durability  engine  mount 
forward  mount  bearing  housing. 

Economic  Analysis 

There  are  approximately  226  engines 
of  the  affected  design  in  the  worldwide 
fleet.  The  FAA  estimates  that  21  engines 
installed  on  aircraft  of  U.S.  registry 
would  be  affected  by  this  proposed  AD. 
The  FAA  also  estimates  that  it  would 
take  approximately  3  work  hours  per 
engine  to  perform  the  proposed  actions, 
and  that  the  average  labor  rate  is  $60  per 
work  hour.  Required  parts  would  cost 
approximately  $19,000  per  engine. 
Based  on  these  figures,  the  total  cost  of 
the  proposed  AD  to  U.S.  operators  is 
estimated  to  be  $402,780. 
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Regulatory  Analysis  ^ 

This  proposed  rule  does  not  have 
federalism  implications,  as  defined  in 
Executive  Order  13132.  because  it 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government. 
Accordingly,  the  FAA  has  not  consulted 
with  state  authorities  prior  to 
publication  of  this  proposed  rule. 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  regulation  (1) 
is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866:  (2)  is  not 
a  "significant  rule"  under  the  DOT 
Regulatory  Policies  and  Procedures  (44 
PR  11034.  February  26,  1979);  and  (3)  if 
promidgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  is  contained  in  the  Rules  Docket. 
A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety.  Safety. 

The  Proposed  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  proposes  to  amend  part 
39  of  the  Federal  Aviation  Regulations 
(14  CFR  part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113.  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-11856  (65  FR 
49730,  August  15,  2000).  and  by  adding 
a  new  airworthiness  directive,  to  read  as 
follows: 

Pratt  &  Whitney:  Docket  No.  97-ANE-44- 
AD.  Revises  AD  2000-16-02, 
Amendinent  39-11856. 

Applicability 

This  airworthiness  directive  (AD)  is 
applicable  to  Pratt  &  Whitney  PW4164, 
PW4168,  and  PW4168A  series  turbofan 
engines,  with  front  pylon  mount  bolts,  part 
numbers  (P/N's)  54T670  or  51U615. 
installed.  These  engines  are  installed  on  but 
not  limited  to  Airbus  Industrie  A330  series 
airplanes. 


Note  1:  This  AD  applies  to  each  engine 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
modified,  altered,  or  repaired  in  the  area 
subject  to  the  requirements  of  this  AD.  For 
engines  that  have  been  modified,  altered,  or 
repaired  so  that  the  performance  of  the 
requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (e)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and,  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance 

Compliance  with  this  AD  is  required  as 
indicated,  unless  already  done. 

To  prevent  front  pylon  mount  bolt  and 
primary  mount  thrust  load  path  failure, 
which  could  result  in  engine  separation  from 
the  airplane,  do  the  following: 

INCO  718  Material  Bolts  Torque  Checks 

(a)  Perform  initial  and  repetitive  torque 
checks  of  INCO  718  material  front  pylon 
mount  bolts.  P/N  54T670,  and  replace,  if 
necessary,  with  new  bolts,  in  accordance 
with  the  Accomplishment  Instructions  of  PW 
Alert  Service  Bulletin  (ASB)  No.  PW4G-100- 
A71-9,  Revision  1.  dated  November  24, 1997, 
as  follows: 

(1)  For  front  pylon  mount  bolts,  P/N 
54T670.  with  fewer  than  1,000  cycles-in- 
service-since-new  (CSN)  on  the  effective  date 
of  this  AD,  accomplish  the  following  in 
accordance  with  Part  (A)  of  the 
Accomplishment  Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  prior  to 
accumulating  1,250  CSN  or  at  the  next  engine 
removal  for  cause,  whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1,250  cycles  in  service  (CIS)  since  last  torque 
check,  not  to  exceed  11,000  CSN. 

(2)  For  front  pylon  mount  bolts,  P/N 
54T670,  with  1.000  or  more  CSN  but  less 
than  5,750  CSN  on  the  effective  date  of  this 
■^D,  accomplish  the  following  in  accordance 
with  Part  (A)  of  the  Accomplishment 
Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  within 
250  CIS  after  the  effective  date  of  this  AD,  or 
at  the  next  engine  removal  for  any  cause, 
whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1,250  CIS  since  last  torque  check,  not  to 
exceed  11,000  CSN. 

(3)  For  front  pylon  mount  bolts,  P/N 
54T670.  with  5,750  or  more  CSN  on  the 
effective  date  of  this  AD,  accomplish  the 
following  in  accordance  with  Part  (B)  of  the 
At:complishment  Instructions  of  the  ASB: 

(i)  Perform  an  initial  torque  check  within 
250  CIS  after  the  effective  date  of  this  AD,  or 
prior  to  the  next  engine  removal  for  any 
cause,  whichever  occurs  first. 

(ii)  Thereafter,  perform  torque  checks  at 
intervals  of  not  less  than  750  or  greater  than 
1,250  CIS  since  last  torque  check,  not  to 
exceed  11,000  CSN. 

(4)  Prior  to  further  flight,  replace  all  four 
bolts  in  accordance  with  Part  (A),  Paragraph 


1(D)  of  the  Accomplishment  Instructions  of 
the  ASB,  if  any  of  the  bolts  are  loose  or 
broken. 

INCO  718  Material  Bolts  Lifie  Limit 

(b)  This  AD  establishes  a  new  life  limit  of 
11,000  CSN  for  front  pylon  mount  twits,  P/ 
N  54T670.  Except  as  provided  in  paragraph 
(e)  of  this  AD,  no  front  pylon  mount  bolts, 
P/N  54T670,  may  exceed  this  new  life  limit 
after  the  effective  date  of  this  AD. 

MP1S9  Material  Bolts  Inspections 

(c)  Perform  initial  and  repetitive  torque 
inspections  of  front  pylon  mount  bolts,  P/N 
51U615,  in  accordance  with  the 
Accomplishment  Instructions  of  Pratt  & 
Whitney  ASB  PW4G-100-A71-20,  Revision 
1,  dated  January  15,  2002,  as  follows: 

(1)  For  front  pylon  mount  bolts  with  less 
than  4,100  CSN  on  the  effective  date  of  this 
AD,  perform  the  initial  torque  inspection  at 
the  earlier  of  the  following: 

(i)  Before  accumulating  4,350  CSN;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(2)  For  front  pylon  mount  bolts  with  4,100 
or  more  CSN  on  the  effective  date  of  this  AD, 
perform  the  initial  torque  check  at  the  earlier 
of  the  following: 

(i)  Within  250  CIS  after  the  effective  date 
of  this  AD;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(3)  Thereafter,  perform  torque  inspections 
at  intervals  not  to  exceed  4,350  CIS  since  last 
torque  inspection. 

(4)  Prior  to  further  flight,  replace  all  four 
bolts,  in  accordance  with  Paragraph  1  (D)  of 
the  Accomplishment  Instructions  of  the  ASB, 
if  any  are  loose  or  broken. 

Primary  Mount  Thrust  Load  Path 
Inspections 

(d)  Perform  initial  and  repetitive  visual 
inspections  of  the  primary  mount  thrust  load 
path,  in  accordance  with  the 
Accomplishment  Instructions  of  PW  ASB 
PW4G-100-A71-18,  Revision  2,  dated 
January  15,  2002,  as  follows: 

(1)  For  forward  engine  mount  assemblies 
with  fewer  than  1,000  CSN  on  the  effective 
dale  of  this  AD,  perform  the  initial  visual 
inspection  at  the  earlier  of  the  following: 

(i)  Before  accumulating  1,250  CSN;  or 
(ii)  The  next  engine  removal  for  any  cause. 

(2)  For  forward  engine  mount  assemblies 
with  1,000  or  more  CSN  on  the  effective  date 
of  this  AD,  perform  the  initial  visual 
inspection  at  the  earlier  of  the  following: 

(i)  Within  250  CIS  after  the  effective  date 
of  this  AD;  or 

(ii)  The  next  engine  removal  for  any  cause. 

(3)  Thereafter,  perform  visual  inspections 
at  intervals  of  not  less  than  750  or  greater 
than  1,250  CIS  since  last  visual  inspection. 

(4)  Prior  to  further  flight,  replace  all 
cracked  parts  with  serviceable  parts  and 
inspect  the  primary  thrust  load  path 
components  in  accordance  with  Paragraph  4 
of  the  accomplishment  instructions  of  the  SB. 

Terminating  Action 

Replacement  of  the  forward  engine  mount 
housing,  part  number,  P/N  59T794  or  P/N 
54T659  with  P/N  52U420  in  accordance  with 
Service  Bulletin  (SB)  PW  4G-106-71-22, 
dated  January  15,  2002,  constitutes 


Fedo-al  Register /Vol.  67,  No.  178 /Friday,  September  13,  2002  /  Proposed  Rules 


57989 


terminating  action  to  the  inspection 
requirements  of  paragraph  (d)  of  this  AD. 

Alternative  Methods  of  Compliance 

(e)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Engine 
Certification  Office  (ECO).  Operators  must 
submit  their  request  through  an  appropriate 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager,  ECO. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  airworthiness  directive, 
if  any,  may  be  obtained  from  the  ECO. 

Spedal  Flight  Permits 

(f)  Special  flight  permits  may  be  issued  in 
accordance  with  §§21.197  and  21.199  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  the  airplane  to  a 
location  where  the  requirements  of  this  AD 
can  be  done. 

Issued  in  Burlington,  Massachusetts,  on 
September  5,  2002. 

Jay  J.  Pardee, 

Manager,  Engine  and  Propeller  Directorate, 

Aircraft  Certification  Service. 

(FR  Doc.  02-23290  Filed  9-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Fectond  Aviation  Adminiatration 

14  CFR  Part  39 

[Dodwt  No.  2002-CE-27-rAD] 

BIN  2120-AA64 

Alnwortliinaaa  Diractivaa;  MItaubiahl 
Haavy  induatrlaa,  Ltd.  MU-2B  Sariaa 


AGENCY:  Federal  Aviation 
Administration,  DOT. 

ACTKM:  Notice  of  proposed  rulemaking 
(NPRM). 

SUMMARY:  This  document  proposes  to 
supersede  Airworthiness  Directive  (AD) 
88-23-01,  which  currently  requires 
repetitively  inspecting  torque  tube  joints 
for  cracks,  and,  if  cracks  are  found, 
replacing  the  joints  on  all  Mitsubishi 
Heavy  Industries,  Ltd.  (Mitsubishi)  MU- 
2B  Series  airplanes.  AD  88-23-01 
resulted  from  field  reports  that  fatigue 
cracks  were  found  in  the  flap  control 
system.  A  design  change  exists  that 
could  eliminate  the  need  for  the 
repetitive  inspections.  The  proposed  AD 
would  require  you  to  replace  the 
existing  joints  with  new  improved- 
design  joints  as  terminating  action  for 
the  repetitive  inspections.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  prevent  failures  of  the  flap 


control  system  due  to  the  existing 
design  torque  tube  joints.  Such  failure 
could  lead  to  loss  of  control  of  the 
aircraft. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  21,  2002. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2002-CE-27-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket®faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-27-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCn  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Mitsubishi  Heavy  Industries  America, 
Inc.,  4951  Airport  Parkway,  Suite  800, 
Addison,  Texas  75001;  telephone:  (972) 
934-5480;  facsimile:  (972)  934-5488. 

You  may  also  view  this  information  at 
the  Rules  Docket  at  the  address  above. 
FOR  FURTHER  INFORMATION  CONTACT: 
Direct  all  questions  to: 
— For  the  airplanes  manufactured  in 
Japan  (Type  Certificate  A2PC):  Carl 
Fountain,  Aerospace  Engineer,  Los 
Angeles  Aircraft  Certification  Office, 
FAA,  3960  Paramount  Boulevard, 
Lakewood,  California  90712; 
telephone:  (562)  627-5222;  facsimile: 
(562)  627-5228;  and 
— For  the  airplanes  manufactured  in  the 
United  States  (Type  Certificate 
AlOSW):  Werner  Koch,  Aerospace 
Engineer,  FAA,  Airplane  Certification 
Office,  2601  Meacham  Boulevard, 
Fort  Worth,  Texas  76193-0150; 
telephone:  (817)  222-5133;  facsimile: 
(817)  222-5960. 
SUPPLEMENTARY  INFORMATION: 

Conmients  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 


comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 
To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-27- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

Has  FAA  Taken  Any  Action  to  This 
Point? 

Field  reports  indicating  fatigue  cracks 
were  found  in  the  joint  of  the  torque 
tube  assemblies  that  had  been  in  service 
for  more  than  4,000  hours  on  Mitsubishi 
MU-2  Series  airplanes  caused  us  to 
issue  AD  88-23-01,  Amendment  39- 
6056.  This  AD  requires  the  following  on 
Mitsubishi  MU-2B  Series  airplanes: 
— Repetitively  inspecting  joints  of  the 
torque  tube  assembly  for  cracks;  and 
— Replacing  joints  if  cracks  are  found. 

What  Has  Happened  Since  AD  88-23- 
01  To  Initiate  This  Action? 

A  recent  accident  investigation 
revealed  that  the  improper  reinstallation 
(following  an  AD  88-23-01  required 
repetitive  inspection)  of  two  cotter  pins 
in  the  torque  tube  resulted  in  a 
disconnect  in  the  flap  drive  train.  This 
disconnect  resulted  in  an  asymmetrical 
flap  deployment  during  a  landing 
approach.  The  pilot  lost  control  of  the 
aircraft,  resulting  in  destruction  of  the 
aircraft  and  death  of  the  pilot. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Mitsubishi  has  issued: 
—Service  Bulletin  No.  067/27-O08A, 
Revision  A,  dated  March  29, 1995; 
and 
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—Service  Bulletin  No.  189C,  Revision  C, 
dated  June  28,  1994. 

What  Are  the  Provisions  of  This  Service 
Information? 

These  service  bulletins  include 
procedures  for  replacing  the  torque  tube 
assemblies  with  the  improved-design 
torque  tube  assemblies. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

After  examining  the  circumstances 
and  reviewing  all  available  information 


related  to  the  incidents  described  above, 

we  have  determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Mitsubishi  MU-2B  Series 
airplanes  of  the  same  type  design; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  supersede 
AD  88-23-01  with  a  new  AD  that  would 


eliminate  the  repetitive  inspections  by 
replacing  the  existing  joints  with  new 
improved-design  joints. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  360  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  replacements: 


Labor  cost 


Parts  cost 


16workhoursx$60  =  $960 $20,000  per  airplane  .. 


Total  cost  per  airplane 


$20,960  per  airplane  .. 


Total  cost  on  U.S.  operators 


$20,960  X  360  =  $7,545,600 


What  Is  the  Difference  Between  the  Cost 
Impact  of  This  Proposed  AD  and  the 
Cost  Impact  of  AD  88-23-01  ? 

The  cost  impact  of  the  proposed  AD 
is  a  one-time  cost  as  shown  above.  The 
cost  impact  of  AD  88-23-01  is  the  cost 
impact  of  the  repetitive  inspections  and 
the  eventual  replacement  cost. 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct  ■ 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above.  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 


Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  removing 
Airworthiness  Directive  (AD)  88-23-01, 
Amendment  39-6056,  and  by  adding  a 
new  AD  to  read  as  follows: 

Mitsubishi  Heavy  Industries,  Ltd.:  Docket 
No.  2002-CE-27-AD;  Supersedes  AD 
88-23-01.  Amendment  39-6056. 

(a)  What  airplanes  are  affected  by  this  AD? 
This  AD  affects  all  serial  numbers  of  Models 
MU-2B,  MU-2B-10,  MU-2B-15,  MU-2B-20, 
MU-2B-25,  MU-2B-26,  MU-2B-26A,  MU- 
2B-30,  MU-2B-35,  MU-2B-36,  MU-2B- 
36A,  MU-2B^0,  and  MU-2B-60,  that  are 
certificated  in  any  category. 

(b)  Who  must  comply  with  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  prevent  failures  of  the  flap  control  system 
due  to  the  existing  design  of  the  torque  tube 
joints.  Such  failure  could  lead  to  loss  of 
control  of  the  aircraft. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


(1)  On  torque  tube  assembly  part  (P/N)  01 OA- 
61250,  replace  joint  P/N  010A-61254  with 
improved-design  joint  P/N  01 OA-61 254-3 
and  joint  P/N  010-61255-3  witti  improved- 
design  joint  P/N  010A-61255-17  (or  FAA-ap- 
proved  equivalent  part  numt»er),  unless  al- 
ready accomplished 

(2)  Replace  joint  with  improved-design  joint  (or 
FAA-approved  equivalent  part  number),  un- 
less already  accomplished: 


Upon  the  accumulation  of  4,000  hours  time-in- 
service  (TIS)  on  the  torque  tube  assembly 
or  within  the  next  100  hours  TIS  after  the 
effective  date  of  this  AD,  whichever  occurs 
later,  unless  already  accomplished. 


Upon  the  accumulation  of  4,000  hours  of  TIS 
on  the  torque  tube  assembly  or  within  the 
next  200  hours  TIS  after  the  effective  date 
of  this  AD,  whichever  occurs  later,  unless 
already  accomplished. 


Procedures 


In  accordance  with  PART  1  of  MU-2  Service 
Bulletin  No.  067/27-008A,  Revision  A, 
dated  f\^arch  29,  1995;  or  PART  1  of  t^U-2 
Service  Bulletin  No.  189C,  Revision  C, 
dated  June  28,  1994,  as  applicable. 


In  accordance  with  PART  2  and  PART  3  of 
MU-2  Service  Bulletin  No.  067/27-008A, 
Revision  A,  dated  March  29,  1995;  or  PART 
2  and  PART  3  of  MU-2  Service  Bulletin  No. 
189C.  Revision  C,  dated  June  28,  1994,  as 
applicable. 
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Actions 


(i)  on  torque  tube  assembly  P/N  010A-61251- 
11,  replace  joint  P/N  01  OA-61 255-3  with  im- 
proved-design joint  P/N  01  OA-61 255-1 7  and 
joint  P/N  010-61255-7  with  improved-design 
joint  P/N  01  OA-61 255-1 9; 

(ii)  on  torque  tube  assembly  P/N  017A-61805, 
replace  joint  P/N  01  OA-61 264-3  with  im- 
proved-design joint  P/N  01  OA-61 264-7  and 
P/N  010-61264-5  with  improved-design  joint 
P/N  010A-61264-9; 

(iii)  on  torque  tube  assembly  P/N  017A-61805- 
11,  replace  joint  P/N  01  OA-61 264-3  with  im- 
proved-design joint  P/N  01  OA-61 264-7  and 
P/N  010-61264-5  with  improved-design  joint 
P/N  010A-61264-9; 

(iv)  on  torque  tube  assemt)ly  P/N  01  OA-61 251- 
31,  replace  joint  P/N  01  OA-61 255-9  with  im- 
proved-design joint  P/N  01  OA-61 255-1 7  and 
P/N  010-61255-15  with  improved-design 
joint  P/N  01  OA-61 255-23; 

(v)  on  torque  tube  assembly  P/N  01  OA-61 251, 
replace  joint  P/N  01  OA-61 255-3  with  im- 
proved-design joint  P/N  01  OA-61 255-1 7  and 
P/N  010-61255-5  with  improved-design  joint 
P/N  01  OA-61 255-23; 

(vi)  on  torque  tube  assembly  P/N  01  OA-61 260, 
replace  joint  P/N  01  OA-61 264-3  with  im- 
proved-design joint  P/N  01  OA-61 264-7  and 
P/N  010-61264-5  with  improved-design  joint 
P/N  01  OA-61 264-9;  and 

(vii)  on  torque  tube  assembly  P/N  01  OA- 
61 260-21,  replace  joint  P/N  01  OA-61 264-3 
with  improved-design  joint  P/N  01  OA-61 264- 
7  and  P/N  010-61264-5  with  improved-de- 
sign joint  P/N  01  OA-61 264-9. 

(3)  Only  install  joints  that  are  P/N  01 OA- 
61254-3,  P/N  01  OA-61 255-1 7,  P/N  01 OA- 
61255-19,  P/N  01  OA-61 255-23,  P/N  010A- 
61264-7,  P/N  01  OA-61 264-9,  or  FAA-ap- 
proved equivalent  P/Ns.  Replace  all  joints  at 
the  same  time. 


Compliance 


As  of  the  effective  date  of  this  AD 


Procedures 


Not  Applicable 


(e)  Can  I  comply  with  this  AD  in  any  other 
way? 

(1)  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(i)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(ii)  The  Manager,  Fort  Worth  Aircraft 
Certification  Office,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Manager. 

(2)  Alternative  methods  of  compliance 
approved  in  accordance  with  AD  88-23-01 , 
which  is  superseded  by  this  AD,  are  not 
approved  as  alternative  methods  of 
compliance  with  this  AD. 

Note:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 


addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(0  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact: 
— For  the  airplanes  manufactured  in  Japan 
(Type  Certificate  A2PC):  Carl  Fountain. 
Aerospace  Engineer,  Los  Angeles  Aircraft 
Certification  Office,  FAA,  3960  Paramount 
Boulevard.,  Lakewood,  California,  90712; 
telephone:  (562)  627-5222;  facsimile:  (562) 
627-5228;  and 
— For  the  airplanes  manufactured  in  the 
United  States  (Type  Certificate  AlOSW): 
Werner  Koch,  Aerospace  Engineer,  FAA, 
Airplane  Certification  Office,  2601 
Meacham  Boulevard,  Fort  Worth,  Texas 
76193-0150;  telephone:  (817)  222-5133; 
facsimile:  (817)  222-5960. 
(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD? 
The  FAA  can  issue  a  special  flight  permit 
under  sections  2 1 . 1 97  and  2 1 . 1 99  of  the 
Federal  Aviation  Regulations  (14  CFR  21.197 
and  21.199)  to  operate  your  airplane  to  a 
location  where  you  can  accomplish  the 
requirements  of  this  AD. 


(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Mitsubishi  Heavy  Industries  America.  Inc.. 
4951  Airport  Parkway,  suite  800,  Addison. 
Texas  75001;  telephone:  (972)  934-5480; 
facsimile:  (972)  934-5488. 

You  may  view  these  documents  at  FAA. 
Central  Region.  Office  of  the  Regional 
Counsel,  901  Locust.  Room  506,  Kansas  City. 
Missouri  64106. 

(i)  Does  this  AD  action  affect  any  existing 
AD  actions?  This  amendment  supersedes  AD 
88-23-01,  Amendment  39-6056. 

Issued  in  Kansas  City.  Missouri,  on 
September  4.  2002. 
Michael  Gallagher, 

Manager,  Small  Airplane  Directorate.  Aircraft 
Certification  Sen'ice. 

[FR  Doc.  02-23289  Filed  9-12-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Docket  No.  2000-CE-50-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Cameron 
Balloons  Ltd.  (Sky  Balloons)  Mid 
(BR1 )  &  Ml(2  (Mistral)  Burners 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM).  

summary:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  aircraft 
(specifically  balloons)  that  incorporate 
certain  Cameron  Balloons  Ltd.  (Sky 
Balloons)  Mkl  (BRl)  &  Mk2  (Mistral) 
burners.  This  proposed  AD  would 
require  you  to  replace  the  valve  stems 
of  the  main  blast,  liquid  fire,  and  pilot 
light  valves.  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  correct  the  mechanical 
failure  of  the  valve  stem/seat  pinned 
joint,  which  could  result  in  a  propane 
vapor  leak.  Such  failure  could  lead  to  a 
propane  explosion  and  fire. 
DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  21.  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No. 
2000-CE-50-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  20OO-CE-5O-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Cameron  Balloons  Ltd.  (Sky  Balloons), 
St.  Johns  Street,  Bedminster,  Bristol; 
BS3  4NH;  telephone:  +44  (0)117 
9637216;  facsimile:  +44  (0)177  966168; 
or  Cameron  Balloons,  P.O.  Box  3672. 
Ann  Arbor,  Michigan  46106;  telephone: 
(734)  426-5525;  facsimile:  (734)  426- 


5026.  You  may  also  view  this 
information  at  the  RulefcDocket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Roger  Chudy,  Aerospace  Engineer,  FAA, 
Small  Airplane  Directorate,  901  Locust, 
Room  301,  Kansas  City,  Missouri  64106; 
telephone:  (816)  329-4140;  facsimile: 
(816) 329-4090. 
SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention 

To? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2000-CE-50- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
the  FAA  that  an  unsafe  condition  may 
exist  on  aircraft  (specifically  balloons) 
that  incorporate  certain  Cameron 
Balloons  Ltd.  (Sky  Balloons)  Mkl  (BRl) 
&  Mk2  (Mistral)  burners.  The  CAA 


reports  there  have  been  reports  of 
mechanical  failure  of  the  valve  stem/ 
seat  pinned  joint.  This  could  result  in  a 
propane  vapor  leak. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

This  condition,  if  not  corrected,  could 
lead  to  a  propane  explosion  and  fire. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Cameron  Balloons  Ltd.  (Sky  Balloons) 
has  issued  Service  Bulletin  No.  SBIO, 
Issue  A,  dated  May  12,  2000. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for  replacing  valve  stems  in 
the  main  blast,  liquid  fire,  and  pilot 
light  valves. 

What  Action  Did  the  CAA  Take? 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  Niunber  003-05-2000,  dated  May 
31,  2000,  in  order  to  ensure  the 
continued  airworthiness  of  these  aircraft 
in  the  United  Kingdom. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  burners  are  manufactured  in 
the  United  Kingdom  and  are  approved 
for  installation  on  aircraft  type 
certificated  for  operations  in  the  United 
States  under  the  provisions  of  section 
21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Piusuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Detetmination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  type  design  aircraft  (specifically 
balloons  on  5ie  U.S.  Registry)  that 
incorporate  certain  Cameron  Balloons 
Ltd.  (Sky  Balloons)  Mkl  (BRl)  &  Mk2 
(Mistral)  burners; 
— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  aircraft;  and 
— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 
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What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Why  Is  a  Compliance  of  20  Hours  Time- 
in-Service  (TIS)  Used  for  the  Actions  of 
This  AD? 

Normally,  FAA  uses  a  20-hour  TIS 
compliance  time  for  urgent  safety  of 
flight  conditions.  However,  balloon 
operation  varies  among  operators.  It 


might  take  operators  between  3  months 
to  12  months  or  more  to  accumulate  20 
hoius  TIS.  For  this  reason,  FAA  has 
determined  that  compliance  time  of  this 
proposed  AD  should  be  20  hours  TIS  to 
ensure  this  condition  is  corrected  in  a 
timely  maimer  but  does  not  unduly 
penalize  operators. 


Cost  Impact 

How  Many  Aircraft  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  100  aircraft  (specifically 
balloons)  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Aircraft? 

We  estimate  the  following  costs  to 
accomplish  the  proposed  modification: 


Labor  cost 

Parts  cost 

Total  cost  per  balloon 

Total  cost  on  U.S.  opera- 
tors 

1  workhour  x  $60  per  hour  =  $60  

$.35  per  burner .... 

$60 +  $35  =  $95 

$95  X  100  =  $9,500 

Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the.relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Sigrdficant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  r^ulatory  action" 
imder  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 


Actions 


regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  luider  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Safeity. 

The  Propoaed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regtdations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113, 44701. 

S  39.13    [AiMiKtod] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 


Cameron  Ballooiu  Ltd.  (Sky  Balloons): 

Docket  No.  2000-CE-50-AD 
(a)  What  aircraft  are  affected  by  this  ALP 
This  AD  affects  any  aircraft  (specifically 
balloons),  certificated  in  any  category,  that 
incorporate  at  least  one  of  the  following 
burners: 


Model 


Mk1  (BR1)  ... 
Ml(2  (Mistral) 


Serial  Nos. 


001  ttirough  098.  100,  arxj 

101. 
001  ttirough  096, 100,  and 

101 


(b)  Who  must  comply  with  this  AW 
Anyone  who  wishes  to  operate  any  aircraft 
(specifically  balloons)  with  the  equipment 
identified  in  paragraph  (a)  of  this  AD  must 
comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  correct  the  mechanical  feilure  of  the  valve 
stem/seat  pinned  joint,  which  could  result  in 
a  propane  vapor  leak.  Such  failure  could  lead 
to  a  propane  explosion  and  fire. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem"^  To  address  this 
problem,  you  must  accomplish  the  following: 


(1)  On  the  main  Mast,  Nquid  fire,  and  pilot  light 
valves  of  ttie  Mk1  (BRl)  and  Mk2  (Mistral) 
burners,  replace: 

(i)  valve  stem  part  number  (P/N)  A4/BR1/2000/ 

012  witti  a  new  improved-design  vah/e,  P/N 

CB6425; 
(ii)  valve  stem  P/N  A4/BR2/2000/006  with  a 

new  improved-design  valve,   P/N  CB6426; 

and 
(iii)    rubber    sealing    ring    with    O-ring    P/N 

BS1 806-008. 

(2)  Only  instaN: 

(i)  vaNes  that  are  P/N  CB6425  and  P/N 
CB6426,  or  FAA-approved  equivalent  P/Ns; 
and 

(«)  O-ring  P/N  BS1806-^K)8,  of  FAA-approved 
equivalent  P/N. 


Compliance 


Within  20  hours  time-m-service  after  the  effec- 
tive date  of  this  AD,  unless  already  accom- 
plistied. 


As  of  the  effective  date  of  this  AD 


Procedures 


In  accordance  with  Cameron  Ballons  LTD 
(Sky  Balkxxts)  Service  Bulletin  No  S610, 
Issue  A,  dated  May  12,  2000. 


Not  Applicable. 
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(e)  Ckin  I  comply  with  this  AD  in  any  other 
wayl  You  may  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager,  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  1:  This  AD  applies  to  each  aircraft 
(specifically  balloons)  with  a  Cameron 
Balloons  Ltd.  (Sky  Balloons)  Mkl  or  Mk2 
burner  identified  in  paragraph  (a)  of  this  AD, 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  aircraft 
(specifically  balloons)  that  have  been 
modified,  altered,  or  repaired  so  that  the 
performance  of  the  requirements  of  this  AD 
is  affected,  the  owner/operator  must  request 
approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  by  this  AD;  and,  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance!  Contact  Roger  Chudy, 
Aerospace  Engineer,  FAA,  Small  Airplane 
Directorate,  901  Locust,  Room  301,  Kansas 
City,  Missouri  64106;  telephone:  (816)  329- 
4140;  facsimile:  (816)  329-4090. 

(g)  How  do  I  get  copies  of  the  documents 
referenced  in  this  ALP.  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Cameron  Balloons  Ltd.  (Sky  Balloons),  St. 
)ohns  Street,  Bedminster,  Bristol;  BS3  4NH; 
telephone:  +44  (0)117  9637216;  facsimile: 
+44  (0)177  966168;  or  Cameron  Balloons, 
P.O.  Box  3672,  Ann  Arbor,  Michigan  46106; 
telephone:  (734)  426-5525;  facsimile:  (734) 
426-5026.  You  may  view  these  documents  at 
FAA,  Central  Region,  Office  of  the  Regional 
Counsel,  901  Locust,  Room  506,  Kansas  City, 
Missouri  64106. 

Note  2:  The  subject  of  this  AD  is  addressed 
in  British  AD  003-05-2000,  dated  May  31, 
2000. 

Issued  in  Kansas  Qty,  Missouri,  on 
September  4,  2002. 
Nfichael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Service. 

[FR  Doc.  02-23288  Filed  9-12-02;  8:45  am] 
BILLING  CODE  4910-13-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  101, 201  and  352 
[Docket  No.  RM02-1 4-000] 

Regulation  of  Cash  Management 
Practices 

September  6,  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  technical  conference. 

summary:  On  August  1,  2002,  the 
Commission  issued  a  Notice  of 
Proposed  Rulemaking  concerning  the 
regulation  of  cash  management  practices 
(67  FR  51150,  August  7,  2002).  The 
Commission  is  convening  a  technical 
conference  to  discuss  issues  raised  in 
comments  to  the  proposed  regulations. 
DATES:  September  25,  2002. 
ADDRESSES:  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 
FOR  FURTHER  INFORMATION  CONTACT: 
Abraham  Silverman,  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE.,  Washington,  DC  20426, 
(202)  502-6010.  (202)  208-0017 
(facsimile],  e-mail: 
abraham.silverman@ferc.gov. 

SUPPLEMENTARY  INFORMATION:  Take 
notice  the  Commission  staff  will  hold  a 
technical  conference  to  discuss  the 
issues  raised  in  comments  to  the 
proposed  regulations  governing  cash 
management  practices. 

Take  notice  that  the  conference  will 
be  held  on  Wednesday,  September  25, 
2002,  in  a  room  to  be  designated  at  the 
offices  of  the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC.  The  conference  is 
being  convened  to  enlist  the 
participation  of  interested  parties  in  the 
development  of  regulations  to  govern 
centralized  cash  management  programs 
such  as  concentration  and  zero  balance 
accounts  and  money  pooling 
arrangements. 

Participants  may  be  assigned  to  a 
panel  in  order  to  establish  a  logical 
order  of  presentation  and  to  facilitate  an 
exchange  of  views.  The  technical 
conference  is  intended  to  be  structured 
so  that  participants  can  discuss  the 
proposed  rule  issued  on  August  1,  2002, 
documentation  requirements,  and  other 
issues  related  to  the  various  types  of 
centralized  cash  management  programs 
used  by  jurisdictional  entities  that  are 
owned,  or  directly  or  indirectly 
controlled  by  other  entities  as  part  of  a 
consolidated  group.  The  goal  of  the 


conference  is  to  obtain  additional 
information  on  centralized  cash 
management  programs.  This 
information  will  be  used  in  the 
development  of  revisions  to  the 
Commission's  existing  accounting  and 
reporting  requirements. 

Persons  who  wish  to  participate  in  the 
conference  should,  no  later  than 
Thursday  September  12,  2002,  notify 
Abraham  Silverman  by  telephone  at 
(202)  502-6444,  or  by  facsimile  at  (202) 
208-0017,  or  by  e-mail: 
abraham.silverman@ferc.gov  or  Wayne 
McDanal  by  telephone  at  (202)  502- 
6010,  or  by  fecsimile  at  (202)  219-2632, 
or  by  e-mail:  wayne.mcdanal@ferc.gov. 

After  reviewing  the  requests  to 
participate,  the  Commission  staff  will 
issue  a  subsequent  notice  in  the  Federal 
Register  specifying  the  time  and  place, 
and  a  proposed  agenda.  For  additional 
information,  interested  persons  may 
contact  Peter  Roidakis  by  telephone  at 
(202)  502-8206  (or  by  e-mail 
peter.roidakis@ferc.gov)  or  Wayne 
McDanal  by  telephone  at  (202)  502- 
6010  (or  by  e-mail 
wayne.mcdanal@ferc.gov) . 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23217  Filed  9-12-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

18  CFR  Parts  375  and  388 

[Doctot  Nos.  RMO2-4-O00,  PL02-1-000] 

Critical  Energy  Infrastructure 
Information 

September  5.  2002. 

AGENCY:  Federal  Energy  Regulatory 

Commission. 

ACTION:  Notice  of  proposed  rulemaking 

and  revised  statement  of  policy. 

p 

SUMMARY:  The  Federal  Energy 
Regulatory  Commission  is  proposing  to 
revise  its  regulations  to  restrict  public 
availability  of  critical  energy 
infrastructiue  information.  The 
Commission  issued  a  policy  statement 
in  Docket  No.  PL02-1-000  on  October 
11,  2001,  removing  from  easy  public 
access  previously  public  dociunents  that 
detail  the  speciflcations  of  energy 
facilities  licensed  or  certificated  by  the 
Commission.'  The  Commission  is 
revising  this  policy  to  include 
dociunents  that  detail  specifications  of 


'  Statement  of  Policy  on  Treatment  of  Previously 
Public  Documents,  66  FR  52917,  Oct.  18.  2001. 
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proposed  energy  facilities  as  well.  The 
original  policy  statement  directed 
requesters  seeking  this  information  to 
follow  the  Freedom  of  Information  Act 
(FOLA)  procedures  found  at  18  CFR 
388.108.  Specifically,  the  Commission 
proposes  to  change  its  regulations  to 
restrict  unfettered  general  public  access 
to  critical  energy  infrastructure 
information,  but  still  permit  those  with 
a  need  for  the  information  to  obtain  it 
in  an  efficient  manner.  The  proposed 
new  access  procedures  complement 
existing  rights  under  the  FOIA. 
Requesters  retain  the  right  to  file  a  FOIA 
request  for  any  information  not 
available  through  the  Public  Reference 
Room,  the  Internet,  or  publicly- 
accessible  databases.  The  Commission 
also  proposes  establishment  of  a  Critical 
Energy  Infrastructure  Information 
Coordinator  to  process  and  make 
decisions  on  non-FOIA  requests  for 
critical  energy  infrastructure 
information. 

An  important  objective  of  the 
proposed  rule  is  the  reconciliation  of 
the  Commission's  regulatory 
responsibilities  under  its  enabling 
statutes  and  Federal  environmental  laws 
and  the  need  to  protect  the  safety  and 
well  being  of  American  citizens  from 
attacks  on  our  nation's  energy  . 
infrastructure. 

Under  the  proposal,  new  sections  will 
be  added  to  Parts  375  and  388  of  Title 
18  of  the  Code  of  Federal  Regulations, 
and  18  CFR  388.112  will  be  revised  to 
implement  the  new  procedures. 
DATES:  Comments  are  due  October  15, 
2002. 

ADDRESSES:  File  written  comments  with 
the  Office  of  the  Secretary,  Federal 
Energy  Regulatory  Commission,  888 
First  Street,  NE.,  Washington,  DC  20426. 
Comments  should  reference  Docket  Nos. 
RM02-4-000  and  PL02-1-000. 
Comments  may  be  filed  electronically  or 
by  paper  (an  original  and  14  copies, 
with  an  accompanying  computer 
diskette  in  the  prescribed  format 
requested). 

FOR  FURTHER  INFORMATION  CONTACT: 
Carol  C.  Johnson,  Office  of  the  General 
Counsel,  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426,  (202)  502-8521. 
SUPPLEMENTARY  INFORMATION: 

Statement  of  Policy  on  Treatment  of 
Previously  Public  Documents;  Notice  of 
Proposed  Rulemaking  and  Revised 
Statement  of  Policy  on  Previously 
Public  Documents 

I.  Introduction 

1.  In  this  notice  of  proposed 
rulemaking  (NOPR).  the  Federal  Energy 


Regulaiory  Commission  (Commission] 
proposes  specific  changes  to  the 
Commission's  regulations  to  address  the 
appropriate  treatment  of  critical  energy 
infrastructvire  information  (CEII)  in  the 
aftermath  of  the  September  11,  2001 
terrorist  attacks  on  the  United  States  of 
America.  Under  the  Policy  Statement 
issued  in  Docket  No.  PL02-1-000  on 
October  11,  2001  (Policy  Statement),  the 
Commission  removed  from  easy  public 
access  certain  documents  that 
previously  had  been  public.  See  IV 
FERC  Stats.  &  Regs.  \  35,542.  On 
January  16,  2002,  the  Commission 
issued  a  Notice  of  Inquiry  (NOI)  in 
RM02-4-000  to  determine  what 
changes,  if  any,  should  be  made  to  its 
regulations  to  restrict  unfettered  general 
public  access  to  critical  energy 
infrastructure  information,  but  still 
permit  those  with  a  need  for  the 
information  to  obtain  it  in  an  efficient 
manner.  See  IV  FERC  Stats.  &  Regs.  \ 
35,542.  The  rule  proposed  here  would 
reconcile  the  Commission's  regulatory 
responsibilities  under  its  enabling 
statutes  and  Federal  environmental  laws 
with  the  need  to  protect  the  safety  and 
well-being  of  American  citizens  irom 
attacks  on  our  nation's  energy 
infrastructure. 

2.  The  proposed  rule  would  also  offer 
a  long-term  and  more  efficient 
alternative  to  handling  requests  for 
previously  public  documents  than  does 
the  Freedom  of  Information  Act  (FOLA), 
5  U.S.C.  552,  which  the  Policy 
Statement  established  as  the  short-term 
method  for  requesting  previously  public 
dociunents.  In  the  Commission's  view, 
the  FOIA  process  is  not  well  suited  in 
the  long  run  for  handling  most  requests 
for  CEII.  Information  that  fits  within  the 
proposed  definition  of  CEII  is  exempt 
from  mandatory  disclosure  under  the 
FOIA.  When  determining  whether  to 
release  information  under  the  FOIA,  the 
agency  may  not  consider  a  requester's 
particular  need  for  the  information. 
Moreover,  once  the  agency  releases  the 
information  to  one  requester  under  the 
FOIA,  it  generally  must  release  it  to  all 
requesters.  In  addition,  the  agency  may 
not  restrict  the  recipient's  use  or 
dissemination  of  that  information. 
Therefore,  if  the  Commission  wishes  to 
make  otherwise  exempt  information 
available  to  a  particular  requester  based 
on  that  requester's  need  for  the 
information,  or  wishes  to  limit  the 
recipient's  use  and  dissemination  of 
exempt  information,  it  must  do  so 
outside  of  the  confines  of  the  FOIA.  To 
that  end,  the  Commission  proposes  to 
add  §  375.313  to  its  regulations  to 
authorize  a  Critical  Energy 
Infrastructure  Information  Coordinator 


to  process  non-FOIA  requests  for  CEII 
and  make  determinations  regarding 
such  requests.  Of  coiuse,  requesters 
always  retain  the  option  of  seeking 
information  under  the  FOIA.  Assuming 
that  much  of  the  information  removed 
from  public  access  will  be  exempt  from 
mandatory  disclosure  under  the  FOIA, 
using  the  FOIA  as  the  exclusive 
mechanism  for  detemiuning  release 
would  mean  that  people  with  a  need  for 
the  information  likely  would  be  denied 
access  to  exempt  information. 

3.  Finally,  the  Policy  Statement 
specified  that  the  Commission  was 
removing  from  easy  public  access 
documents  containing  detailed 
specifications  of  energy  facilities 
licensed  or  certificated  by  the 
Commission.  The  Commission  has 
concluded  that  the  more  sensible 
approach  is  not  to  differentiate  between 
proposed  facilities  and  those  that  have 
been  licensed  or  certificated; 
accordingly,  the  proposed  rule  would 
expand  the  definition  of  CEII  to 
encompass  proposed  projects  as  well  as 
certificated,  licensed,  or  constructed 
projects.  The  Commission  believes  that 
this  approach  should  also  be  followed 
while  it  considers  the  comments  filed 
on  the  NOPR,  and  hereby  revises  the 
PL02-1  Policy  Statement  to  restrict 
public  access  to  documents  containing 
detailed  specifications  of  proposed 
facilities  as  well.  The  Commission  also 
has  decided  that  location  information 
should  not  be  treated  as  CEII,  and  will 
begin  making  such  information  publicly 
available  as  soon  as  practicable. 

n.  Background 

A.  The  Policy  Statement 

4.  As  noted,  the  September  11.  2001 
terrorist  attacks  prompted  the 
Commission  to  issue  a  policy  statement 
on  October  11,  2001,  in  PL02-1-000, 
addressing  the  treatment  of  previously 
public  documents.  See  97  FERC 

^  61,030.2  Tlje  Commission  announced 
there  that  it  would  no  longer  make 
available  to  the  public  through  its 
Internet  site,  the  Records  and 
Information  Management  System  (RIMS, 
which  has  been  replaced  by  the  Federal 
Energy  Regulatory  Records  Information 


2  Shortly  after  ttie  attacks,  the  Commission  issued 
another  policy  statement  in  Docket  No.  PLOl-6- 
000,  in  which  it  provided  guidance  to  regulated 
coTipanies  regarding  extraordinary  expenditures 
necessary  to  safeguard  national  energy  supplies  .See 
96  FERC  161.299  (2001).  The  Commission 
recognized  there  that  electric,  gas.  and  oil 
companies  may  need  to  adopt  new  procedures, 
update  existing  procedures,  and  install  facilities  to 
further  safeguard  their  systems,  and  that  these 
efforts  might  result  in  extraordinary  expenditures. 
The  Commission  assured  these  companies  that  it 
would  give  its  highest  priority  to  prot.essing  any 
filing  made  for  the  recovery  of  such  expenditures. 
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System  (FERRIS)),  or  the  Public 
Reference  Room,  dociunents  such  as 
oversized  maps  that  detail  the 
specifications  of  energy  facilities 
already  licensed  or  certificated  under 
Part  I  of  the  Federal  Power  Act,  16 
U.S.C.  719a,  et  seq.,  and  Section  7(c)  of 
the  Natural  Gas  Act,  15  U.S.C.  717f(c), 
respectively.  Rather,  anyone  requesting 
such  docimients  was  directed  to  follow 
the  procedures  set  forth  in  18  CFR 
388.108  (Requests  for  Commission 
records  not  available  through  the  Public 
Reference  Room  (FOIA  Requests)).  The 
Policy  Statement  also  instructed  staff  to 
report  back  to  the  Commission  within 
90  days  on  the  impact  of  this  newly 
announced  policy  on  the  agency's 
business. 

B.  Implementation  of  the  Policy 
Statement 

5.  The  Commission's  experience 
subsequent  to  the  issuance  of  the  Policy 
Statement  has  naturally  informed  its 
decision  here  to  issue  a  notice  of 
proposed  rulemaking.  To  implement  the 
policy,  the  Commission's  sta^  first 
disabled  RIMS  access  to  all  oversized 
documents,  which  frequently  contain 
detailed  infrastructure  information,  and 
also  removed  them  from  the  Public 
Reference  Room.  Staff  next  identified 
and  disabled  or  denied  access  to  other 
types  of  docmnents  dealing  with 
licensed  or  exempt  hydropower 
projects,  certificated  natural  gas 
pipelines,  and  electric  transmission 
lines  that  appeared  likely  to  include 
critical  energy  infrastructure 
information.  This  effort,  which  was 
undertaken  as  cautiously  and 
methodically  as  possible,  affected  tens 
of  thousands  of  dociunents. 

6.  As  of  August  15,  2002,  the 
Commission  had  received  188  FOIA 
requests  for  documents  that  previously 
had  been  public.  Upon  closer 
examination,  the  Commission's  staff 
ascertained  that  seven  of  those  requests 
involved  documents  that  contained 
nothing  critical,  and  released  them 
accordingly.  Staff  contacted  requesters 
in  29  other  cases,  and  was  able  to 
negotiate  to  enable  the  requesters  to 
obtain  the  documents  directly  from  the 
companies  which  had  created  the 
docimients  or  from  the  Commission 
subject  to  a  non-disclosure  statement.  ^ 


'  Several  of  the  early  negotiated  FOIA  requests 
were  from  licetisees  or  certificate  holders 
themselves.  These  companies  obviously  are  unique, 
as  they  must  have  certain  information  to  comply 
with  their  licenses  or  certificates,  and  have  an 
interest  comparable  to  the  Commission's  to  protect 
CED.  See  discussion  in  NOI.  IV  FERC  Stats.  &  Regs. 
1 35,542  at  p.  35,826.  As  a  consequence,  staff 
eventually  began  to  deal  directly  with  licensees  and 
certificate  holders  outside  of  FOIA  to  ensure  that 
they  received  the  requisite  information.  Staff  has 


These  requesters,  who  were  frequently 
parties  in  relevant  FERC  proceedings  or 
affected  landowners,  thus  withdrew 
their  requests.  Seven  others  also 
withdrew  their  requests  for  no  known 
reason,  although  a  fair  assiunption  is 
that  they  were  able  to  obtain  the 
requested  docuiments  from  the 
document  creators.  The  Conunission  has 
denied  in  whole  or  in  part  138  requests, 
invoking  in  particular  FOIA  Exemption 
7F,  5  U.S.C.  552(b)(7)(F).  as  well  as 
Exemption  2,  5  U.S.C.  552(b)(2),  and 
Exemption  4,  5  U.S.C.  552(b)(4).''  To 
date,  no  one  has  filed  an  administrative 
appeal  of  the  decisions  to  withhold 
documents,  although  the  time  for  many 
of  the  recently  processed  ones  is  ,still 
running.  Fin^y,  the  Commission  is 
currently  processing  the  remaining 
seven  requests. ^ 

C.  The  Notice  of  Inquiry 

7.  Taking  all  these  matters  into 
consideration,  the  Commission  issued  a 
Notice  of  Inquiry  (NOI)  on  January  16, 
2002.  See  IV  FERC  Stats.  &  Regs. 

1 35,542.  The  NOI  set  forth  the 
Commission's  general  views  on  how  it 
intends  to  treat  previously  public 
documents,  and  asked  specific 
questions  on  the  scope  and  implications 
of  maintaining  the  confidentiality  of 
certain  docimients  that  previously  had 
been  made  public  but  were  removed 
from  easy  public  access  on  October  11, 
2001.  Approximately  50  entities 
responded  to  the  NOI.^  A  few 
respondents  made  at  least  a  portion  of 
their  filings  non-public. 

8.  In  addition,  the  Commission  used 
the  opportunity  of  the  NOI  to  provide 
guidance  on  making  filings  with  the 
Commission  to  the  companies  whose 


also  been  working  directly  with  other  Federal 
agencies,  which  are  not  subject  "persons"  under  the 
FOIA  and,  therefore,  may  not  make  FOIA  requests. 
In  this  regard,  where  staff  has  released  previously 
public  documents,  it  has  reminded  the  other 
Federal  agencies  of  their  obligation  under  the 
Federal  Records  Act,  44  U.S.C.  sec.  3S10(b).  to  treat 
the  information  as  FERC  would  treat  it,  viz.,  as 
confidential. 

*  These  exemptions  are  discussed  in  greater  detail 
below.  See  also  infira  note  40  for  a  discussion  of 
Commission  action  regarding  FERC  Form  No.  715, 
requests  for  which  constitute  a  maior  portion  of  the 
PL02-1  FOIA  dockets. 

^  In  addition,  as  discussed  in  the  NOI  at  p.  35,826, 
the  Commission  has  in  effect  granted  a  company's 
request  to  remove  what  in  its  view  was  critical 
infrastructure  information  which  had  not  been 
removed  from  public  access  as  part  of  the  staff's 
efforts  to  implement  the  policy  on  previously 
public  documents.  See  Williston  Basin  Interstate 
Pipeline  Company,  97  FERC  1 61,  369  (2001).  The 
Commission  has  also  recognized  that  companies 
may  seek  waiver  of  any  requirements  to  make 
critical  energy  infrastructure  information  widely 
available  to  the  public.  See  Order  on  Interim 
Treatment  of  Information  Collected  in  Form  No. 
715. 100  FERC  161,141,  slip.  op.  at  p.  7,  n.3  (2002). 

^  The  Appendix  provides  a  list  of  respondents. 


focilities  could  be  the  targets  of  terrorist 
attacks.  Between  January  2002  and  the 
effective  date  of  a  final  decision  in 
Docket  No.  RM02-4-000,  these 
companies  were  advised  that  they  could 
seek  confidential  treatment  of  filings  or 
parts  of  filings  that,  in  their  opinion, 
contain  CEII.  For  this  purpose, 
companies  were  directed  to  follow  the 
procedures  in  18  CFR  388.112,  and  also 
clearly  note  "PL02-1"  on  the  first  page 
of  the  document. 

m.  Discussion 

A.  The  Need  for  Action 

9.  A  threshold  issue  emerged  &t)m  the 
responses  as  to  whether  the  Commission 
should  continue  to  protect  CEII. 
Although  some  responses  opposed  the 
steps  the  Commission  took  in  PL02-1  to 
protect  information,^  the  majority  of  the 
respondents  supported  the 
Commission's  goal  of  increasing 
protection  to  the  infrastructure,  and,  to 
varying  degrees,  the  steps  the 
CCimmission  has  taken  to  date.^  After 
careful  consideration  of  the  responses 
and  its  regulatory  responsibilities,  the 
Commission  believes  that  it  has  an 
obligation  to  safeguard  information  vital 
to  protect  the  nation's  energy 
infrastructure.  Accordingly,  the 
Commission  has  decided  to  proceed 
with  this  NOPR,  which  clarifies  the 
types  of  information  that  may  be 
protected,  proposes  procedures  for 
submitting  and  requesting  confidential 
treatment  of  CEII,  and  suggests  a  method 
for  handling  challenges  to  CEII  status. 

B.  Legal  Authority  To  Protect  CEII 
1.  Freedom  of  Information  Act 

10.  It  was  apparent  from  the  responses 
received  that  the  NOI  did  not 
sufficiently  explain  that  the 
Commission  intended  to  deny  public 
access  only  to  information  that  was 
exempt  &i}m  disclosure  under  the  FOIA. 
The  Commission  has  no  intention  of 
adopting  an  approach  that  would  ignore 
the  agency's  obligations  under  the 
FOIA,  which  requires  that  all  non- 
exempt  information  to  be  made 
available  to  the  public.  Indeed,  the 
discussion  in  the  NOI  was  premised  on 
the  assumption  that  CED  would  include 
only  information  exempt  from 
disclosure  under  FOIA,  and,  with  this  in 
mind,  invited  comment  on  which 


'  See,  e.g.,  American  Library  Association,  Platts, 
and  Public  Citizen  Litigation  Group. 

■See,  e.g..  Atlanta  Gas  Light  Cos.  at  p.  2,  Duke 
Energy  Trading  Group  at  p.  2,  Duquesne  Light  Co. 
at  p.  1.  Edison  Electric  Institute  at  p.  4,  New  York 
State  Public  Service  Commission  at  p.  2,  NiSource 
Pipelines  at  p.  2,  Public  Utility  District  No.  1  of 
Chelan  County,  WA  at  p.  1,  Reliant  Resources,  Inc. 
at  p.  1,  Southern  California  Edison  Co.  at  p.  2,  and 
Southern  Co.  Services,  Inc.  at  p.  4. 
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exemptions  might  be  applicable  to 
protect  information  that  would  be  useful 
to  those  planning  attacks  on  the  energy 
infrastructure.  Accordingly,  as  now 
discussed,  most  respondents  expressed 
their  views  on  the  FOIA  exemptions. 
Although  a  few  respondents  dted  other 
exemptions,^  the  following  discussion 
focuses  on  the  exemptions  most  likely 
to  apply  to  CED,  namely  Exemptions  2, 
4  and  7. 

a.  Exemption  2 

Exemption  2  exempts  from  disclosure 
"records  related  solely  to  the  internal 
personnel  rules  and  practices  of  an 
agency."  ^°  Accordii^  to  guidance  from 
the  Department  of  Justice  (DOJ),  "[a]ny 
agency  assessment  of,  or  statement 
regarding,  the  vulnerability  of  such  a 
critical  asset  should  be  protected 
pursuant  to  Exemption  2."  >^  EXDJ  has 
coimseled  agencies  that  "a  wide  range 
of  information  can  be  withheld  under 
Exemption  2's  'circumvention' 
aspect."  ^2  DOJ  also  has  instructed 
agencies  to  take  full  advantage  of  the 
breadth  of  Exemption  2's  protection  for 
critical  infrastructure  information.'^ 

11.  Several  respondents  contended 
that  CED  qualifies  for  protection  under 
Exemption  2^*  Other  respondents 
questioned  whether  Exemption  2  covers 
the  types  of  information  removed  from 
public  access  under  PL02-1.'5  Tije 
Commission  believes  that  a  portion  of 
the  Chill  removed  from  public  access 
may  be  exempt  from  disclosure  under 
Exemption  2  of  FOIA.  Illustratively,  the 
Commission  is  expanding  its  efforts 
help  facility  owners  and  operators 
assess  security  risks  and  protect 
facilities  bom  attack.'^  Information 
developed  or  created  by  the 
Commission  as  part  of  these  efforts  is 
quite  likely  to  fell  within  the  ambit  of 
Exemption  2.  Documents  describing 


^See,  e.g..  Exemption  1  (EEI  at  p.  8.  MidAmerican 
Energy  Co.  at  p.  7,  Southern  Co.  Services,  Inc.  at 
pp.  15-16,  and  Washington  Legal  Foundation  at  p. 
6)  and  Exemption  5  (Bonneville  Power 
Administration  at  p.  7). 

>"5  U.S.C.  552(b)(2). 

"DOJ  2001  FOIA  Post  19,  posted  October  15, 
2001.  DO)  is  the  Federal  agency  responsible  for  the 
administration  of  the  FOIA. 

"Id. 

MM. 

**  See,  e.g..  Central  Maine  Power  at  pp.  4-5. 
Exelon  Corp.  at  p.  5,  Mid-Continent  Area  Power 
Pool  at  p.  2,  Member  Systems  at  p.  6,  MidAmerican 
Energy  Co.  at  p.  7,  and  Southern  Co.  Services,  Inc. 
at  pp.  15-18. 

''  See,  e.g.,  American  Public  Power  Association  at 
p.  9,  Public  Utilities  Commissions  at  p.  5,  Platts  at 
p.  4,  Public  Citizen  at  pp.  4-5,  Utilities 
CoEomission,  City  of  New  Smyrna  Beach,  Florida  at 
p.  7,  and  Washington  Legal  Foundation  at  p.  5. 

*^  The  Commission  has  jurisdiction  over  the 
safety  of  hydroelectric  projects  under  sees.  4(e), 
10(a)  and  10(c)  of  the  Federal  Power  Act,  16  U.S.C 
797(e).  803(a).  (c). 


inspections  of  regulated  fecilities 
likewise  may  fell  within  Exemption  2. 

b.  Exemption  4 

12.  Exemption  4  protects  from  public 
disclosure  "trade  secrets  and 
commercial  or  financial  information 
obtained  from  a  person  and  privileged 
or  confidential."  '^  Most  of  the 
respondents  who  favored  non-public 
treatment  for  CEO  believed  that  such 
information  was  exempt  frtim  disclosure 
under  Exemption  4.'^  Again,  there  were 
a  few  respondents  who  questioned 
whether  CEII  was  entitled  to  protection 
under  Exemption  4.*^  The  Commission 
has  determined  that  much  of  the 
information  that  may  be  withheld  as 
CEn  may  fall  within  the  scope  of 
Exemption  4,  because  release  of  the 
information  could  cause  competitive 
harm  to  submitters,  impair  the 
Commission's  ability  to  obtain  similar 
information  in  the  future,  or  impair  the 
effectiveness  of  the  Commission's 
programs. 

13.  Respondents  raised  two  issues 
regarding  the  application  of  Exemption 
4  to  CEII.  First,  several  respondents 
questioned  whether  the  fact  that  this 
sort  of  information  had  been  publicly 
available  in  the  past  undermines  an 
argument  that  it  is  now  confidential.^*^ 
As  discussed  in  greater  detail  below,  it 
does  not.  Americans  live  in  a  different 
world  today  than  they  did  a  year  ago. 
Americans  have  had  to  face  the  harsh 
realities  of  terrorism  on  their  soil.  This 
has  forced  the  nation  to  reassess  its 
vulnerability  to  terrorist  threats. 
Government  agencies  as  well  as  private 
companies  have  had  to  reconsider  the 
extent  to  which  they  make  information 
freely  available  to  others. 

14.  Specifically,  imder  National  Parks 
&■  Conservation  Assoc,  v.  Morton,  49 
F.2d  765  (D.C.  Cir.  1974)  and  Critical 
Mass  Energy  Project  V.  NRC.  975  F.2d 
871  p.C.  Cir.  1992),  the  initial  inquiry 
in  Exemption  4  cases  is  whether  the 
information  was  submitted  to  the 
government  voluntarily  or  whether  it 
was  compelled  to  be  submitted.  For 
voluntary  submissions,  the  information 
is  entitled  to  protection  if  it  "would 
customarily  not  be  released  to  the 


"5  U.S.C.  552(b)(4). 

'•See,  e.g.,  Central  Maine  Power  at  pp.  4-5. 
Exelon  at  pp.  5-6,  Member  Systems  at  p.  6. 
MidAmerican  Energy  Co.  at  p.  7,  Reliant  Energy  HL 
ft  P  at  p.  11,  Southern  California  Edison  Co.  at  p. 
9,  Southern  Company  Services,  Inc.  at  pp.  12.  15, 
20-25,  and  Washington  Legal  Foundation  at  p.  6. 

"See,  e.g.,  American  Public  Power  Association  at 
pp.  9-10,  Public  Utility  Commissions  at  p.  5,  Platts 
at  p.  4,  Public  Citizen  at  pp.  5-6,  and  Utilities 
Commission,  Qty  of  New  Smyrna  Beach,  Florida  at 
p.  7. 

20 See  e.g..  American  Public  Power  Association  at 
pp.  9-10,  and  Public  Citizen  at  pp.  5-6. 


public  by  the  person  from  whom  it  was 
obtained."  ^^  'This  test  understandably 
focuses  on  the  submitter's  current 
treatment  of  the  information,  not  past 
treatment.  Therefore,  if,  in  the  post- 
September  11  world,  the  company 
would  not  release  the  information  to  the 
public,  the  Commission  should  not 
release  the  information. 

15.  For  compelled  submissions,  there 
is  a  three-pronged  test — ^the  competitive 
harm  prong,  the  impairment  prong,  and 
the  program  effectiveness  prong.  If  any 
of  the  three  tests  is  met,  the  information 
is  exempt  from  mandatory  disclosure 
under  FOIA  even  though  it  may  have 
been  previously  public. ^2  Under  the 
competitive  harm  prong,  there  must  be 
evidence  of  actual  competition,  and  a 
likelihood  of  substantial  competitive 
injury.  See  CNA  Fin.  Corp.  v.  Donovan. 
830  F.2d  1132  (D.C.  Cir.  1987).  This 
inquiry  tends  to  be  fact  specific,  so  it  is 
not  possible  to  identify  with  certainty 
which  categories  of  information  would 
meet  the  test.  However,  as  utilities 
transition  from  monopolies  to 
competitive  markets,  it  may  be  easier  for 
them  to  demonstrate  actual  competition. 
The  inquiry  would  be  whether  the 
submitter  is  facing  competition  at  the 
time  the  Commission  received  the 
request  for  the  information,  not  whether 
there  was  competition  when  the 
information  was  first  submitted  to  the 
Commission.  If  the  competitive 
situation  has  changed,  the  likelihood  of 
competitive  harm  would  be  analyzed 
using  the  current  situation,  not  past 
conditions.  Where  competition  is  found 
to  exist,  the  next  issue  is  whether 
release  of  the  information  is  likely  to 
result  in  substantial  comi>etitive  injury 
to  the  submitter.  Again,  the  likelihood 


^'  Critical  Mass,  975  F.2d  at  878. 

"  while  most  of  the  submissions  to  a  regula(or\- 
agency  like  FERC  may  appear  to  be  compelled,  this 
may  not  necessarily  be  the  case.  The  D.C.  Circuit 
in  McDonnell  Douglas  Corp.  v.  NASA.  180  F.3d 
303.  305-06  (DC.  Cir  1999),  questioned  whether 
DO)  had  taken  an  unduly  restrictive  interpretation 
of  voluntarily  submissions  by  instructing  agencies 
to  treat  most  information  given  to  the  government 
as  required.  DO)  itself  has  since  recognized  that  the 
"existence  of  agency  authority  to  require 
submission  of  information  does  not  automatically 
mean  such  a  submission  is  'required';  the  agency 
authority  must  actually  be  exercised  in  order  for  a 
particular  submission  to  be  deemed  'required.'  " 
DO)  Freedom  of  Information  Act  Guide  &  Privacy 
Act  Overview,  May  2002  ed..  at  202.  Courts  have 
even  found  submissions  to  be  voluntary  where  the 
agency  had  issued  a  subpoena  but  not  sought  to 
enforce  it,  see  McDonnell  Douglas  Corp.  v.  EEOC. 
922  F.  Supp.  235  (E.D.  Mo.  1996).  and  where  the 
agency  did  not  have  authority  to  enforce  the 
information  collection  because  the  information 
request  violated  the  Paperwork  Reduction  Act,  44 
U.S.C.  3501,  see  Center  for  Auto  Safety  v.  NHTSA. 
244  F.3d  144  (DC.  Cir.  2001).  At  bottom,  the 
question  of  whether  the  information  has  been 
submitted  voluntarily  or  was  compelled  must  be 
analyzed  on  a  case  by  case  basis. 
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of  competitive  injury  would  be 
examined  at  the  time  the  Commission 
received  the  request  for  the  information. 
Whether  the  information  could  have 
harmed  the  submitter  two  years  earlier 
is  irrelevant;  what  is  relevant  is  whether 
release  of  the  information  at  the  time  of 
the  request  would  cause  competitive 
harm  to  the  submitter.  ^^ 

16.  The  test  most  frequently  applied 
under  the  competitive  harm  prong  is 
whether  use  of  the  information  by 
competitors  is  likely  to  harm  the 
submitter.  See,  e.g.,  CNA,  830  F.2d  at 
1152  k  n.l58;  Public  Citizen  Health 
Research  Group  v.  FDA,  704  F.2d  1280. 
1291  (D.C.  Cir.  1983).  This  may  be  fairly 
challenging  to  demonstrate  in  the  case 
of  CEII  because  the  primary  concern  is 
that  the  information  could  be  used  to 
plan  an  attack  on  the  infrastructure,  not 
that  it  could  be  used  to  steal  customers 
or  undercut  prices.  On  the  other  hand, 

a  submitter  may  be  able  to  show 
competitive  harm  where  use  of  the 
information  by  someone  other  than  a 
competitor  could  cause  financial  harm 
to  the  submitter.  Cf.  McDonnell  Douglas 
Corp.  V.  NASA,  180  F.3d  303,  306-07 
(D.C.  Cir.  1999)  (competitive  harm 
where  release  of  prices  could  be  used  by 
customers  to  negotiate  lower  prices).  As 
relevant  here,  a  terrorist  attack  on  the 
energy  infrastructure  could  cause 
financial  harm  to  the  owners  and 
operators  of  the  facilities  because  of  lost 
opportunity  costs  as  well  as  repair  costs. 

17.  For  compelled  submissions,  the 
impairment  prong  is  satisfied  where 
disclosure  may  affect  the  reliability  or 
quality  of  the  information  received. 2* 
The  more  subjective  the  filing 
requirement,  the  more  likely  that 
disclosure  of  the  information  could 
impair  the^ Commission's  ability  to  get 
thorough  and  accurate  information  in 
the  futvu^.  See  Niagara  Mohawk,  169 
F.3d  at  18  (holding  that  impairment  is 
unlikely  to  be  found  where  "data  sought 
appears  to  take  the  form  of  hard,  cold 
numbers  on  energy  use  and  production, 
the  fudging  of  which  may  strain  all  but 
the  deliberately  mendacious.").  As 
noted  by  Edison  Electric  Institute  (EEI), 
regidated  entities  may  have  discretion 
regarding  how  to  construct  their 
filings.2^  If  companies  are  worried  that 
information  they  submit  will  be  subject 
to  public  disclosure,  they  may  choose 


-■*  The  Commission's  analysis  of  a  submitter's 
competitive  situation  under  FOIA  is  not  the  same 
as.  and  indeed  is  less  rigid  than,  the  analysis  it  must 
perform  to  establish  lack  of  market  power  For 
charging  market  based  rates.  For  FOIA  purposes. 
the  competition  requirement  is  satisfied  if  the 
submitter  faces  some  level  of  actual  competition. 
See  Niagara  Mohawk  Power  Corp.  v.  DOE.  169  F.3d 
16,  19  (D.D.C.  1999). 

''■'Id. 

"EEI  at  p.  42. 


not  to  submit  the  same  level  of  detail 
that  they  might  otherwise  submit.  In 
such  circumstances,  and  assuming  the 
submissions  would  otherwise  comply 
with  the  Commission's  regulations,  the 
information  may  be  exempt  from 
disclosiu'e  under  the  impairment  prong 
of  Exemption  4. 

18.  Critical  Mass  recognized  that  in 
addition  to  the  competitive  harm  and 
impairment  prongs,  there  may  be  other 
instances  where  non-disclosure  is 
warranted  in  order  to  protect  other 
governmental  interests,  such  as  program 
effectiveness.^^  Recently,  in  Public 
Citizen  Health  Research  Group  v.  NIH,^' 
the  district  court  relied  on  Critical  Mass 
in  determining  that  "impairment  of  the 
effectiveness  of  a  government  program 
is  a  proper  fector  for  consideration  in 
conducting  an  analysis  imder" 
Exemption  4.  The  court  held  that  the 
National  Institute  of  Health's  royalty 
information  was  protected  under 
Exemption  4  because  release  of  the 
information  would  make  companies 
reluctant  to  enter  into  agreements  with 
NIH,  thus  impairing  the  effectiveness  of 
NIH's  licensing  program.^s  The  court 
reached  a  similar  conclusion  in  Judicial 
Watch,  Inc.  v.  Export-Import  Bank, 
where  release  of  certain  financial 
information  fi-om  foreign  export  credit 
agencies  was  held  to  be  exempt  from 
disclosure  because  release  would  make 
the  credit  agencies  look  for  financing 
outside  of  the  United  States, 
undermining  the  agency's  statutory 
purpose  of  fostering  domestic  economic 
growth  by  supporting  export 
transactions.  2" 

19.  Applying  these  recent  decisions 
here,  release  of  CEII  could  threaten  the 
effectiveness  of  the  Commission's 
programs,  which  are  meant  to  satisfy  its 
mandate  to  regulate  and  oversee  energy 
industries  in  the  economic  and 
environmental  interest  of  the  American 
public. 3"  Inappropriate  release  of  CEII 
could  make  the  infrastructure  more 
vulnerable  to  attack,  threatening  those 
industries  and  resulting  in  potentially 
devastating  economic  and 
environmental  consequences.  As  noted 
above,  release  of  CEII  also  could  make 
regulated  entities  less  forthcoming  in 
the  information  they  provide  to  the 
Commission,  especially  where  they 
have  discretion  as  to  what  they  submit. 


■^eSee  Critical  Mass,  975  F.2d  879  C'lt  should  be 
evident  from  this  review  that  the  two  interests 
identified  in  that  National  Parks  test  are  not 
exclusive."). 

-•  No.  00-1847.  2002  U.S.  Dist.  LEXIS  7457.  at 
•42  (D.D.C.  Mar.  12.  2002)  (alternative  holding). 

^»Id.  at  *45-49. 

■'■J  108  F.  Supp.  2d  19.  30  (D.D.C.  2000). 

^°  See  http://vfww.ferc.gov/Aboat/mission/ 
mission  intro.htm  (2002). 


Restricted  flow  of  information  between 
the  Commission  and  the  companies 
could  impair  thie  Commission's 
programs  that  rely  on  such  information. 
This  is  of  particular  concern  in  today's 
world,  where  the  Commission  is  seeking 
additional  information  irom  licensees  in 
order  to  help  them  better  protect  the 
infrastructure.  Finally,  release  of  CEII 
could  harm  the  relationship  between 
Commission  staH  and  the  regulated 
companies,  impairing  trust,  and  causing 
the  parties  to  deal  with  each  other  in  a 
more  adversarial  manner  than 
necessary.  For  all  of  these  reasons, 
much  of  the  CEH  could  be  exempt  from 
disclosure  under  the  third  prong  of 
Exemption  4  as  it  relates  to  compelled 
submissions. 

20.  A  second  issue  raised  by 
respondents  regarding  the  applicability 
of  Exemption  4  was  whether  the  Trade 
Secrets  Act  would  prohibit  the 
Commission  from  sharing  Exemption  4 
material  on  an  as-needed  basis.  The 
Trade  Secrets  Act  states  in  relevant  part 
that: 

Whoever,  being  an  officer  or  employee  of 
the  United  States  or  of  any  department  or 
agency  thereof,  publishes,  divulges,  discloses 
or  makes  known  in  any  manner  or  to  any 
extent  not  authorized  by  law  any  information 
coming  to  him  in  the  course  of  his 
employment  or  official  duties  or  by  reason  of 
any  examination  or  investigation  made  by,  or 
return,  report  or  record  made  to  or  filed  with, 
such  department  or  agency  or  officer  or 
employee  thereof,  which  concerns  or  relates 
to  trade  secrets,  processes,  operations,  style 
of  work,  or  apparatus,  or  to  the  identify, 
confidential  statistical  data,  amount  or  source 
of  any  income,  profits,  losses  or  expenditures 
of  any  person,  firm,  partnership,  corporation, 
or  association;  *  *  *  to  be  seen  or  examined 
by  any  person  except  as  provided  by  law; 
shall  be  fined  not  more  than  Sl.OOO.  or 
imprisoned  not  more  than  one  year,  or  both; 
and  shall  be  removed  from  office  or 
employment. 

18  U.S.C.  1905.  See  Chrysler  Corp.  v. 
Brown,  441  U.S.  281,  301(1979).  The 
Trade  Secrets  Act  applies  to  formal 
agency  actions  as  well  as  actions  by  the 
agency's  individual  employees.  Courts 
have  foimd  that  the  coverage  of  the 
Trade  Secrets  Act  and  Exemption  4  are 
co-extensive,3i  meaning  that  the  Trade 
Secrets  Act  generally  prohibits  release 
of  information  covered  by  Exemption 
4.32  However,  the  Trade  Secrets  Act 
permits  disclosure  of  trade  secret 
information  where  "authorized  by 
law."  33  Accordingly,  imder  the  Trade 
Secrets  Act,  protected  information  may 
be  relea^sed  where  there  is  statutory  or 
regulatory  authority  for  the  agency  to 


"  See,  e.g..  Bartholdi  Cable  Co.  v.  FCC.  114  F.3d 
274  (DC  Cir.  1997);  CNA,  830  F.2d  at  1152. 
"CNA,  830  F.2d  at  1151. 
"Chrysler.  441  U.S.  at  301. 
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release  it.  In  cases  where  the 
authorization  for  release  is  foimd  in  an 
agency  regiUation,  the  inquiry  is 
whether  the  regulation  permitting  the 
release  is  authorized  by  law.  34 

21.  The  Commission  has  statutory 
authority  to  release  trade  secret 
information.  While  both  the  Federal 
Power  and  Natural  Gas  Acts  place 
restrictions  on  an  individual  employee's 
release  of  information  gathered  in  the 
course  of  examining  records  of  a 
company,  they  permit  the  Commission 
itself  to  authorize  such  a  release.  The 
Federal  Power  Act  provides: 

The  Commission  shall  at  all  times  have 
access  to  and  the  right  to  inspect  and 
examine  all  accounts,  records,  and 
memoranda  of  licensees  and  public  utilities, 
and  it  shall  be  the  duty  of  such  licensees  and 
pubUc  utilities  to  furnish  to  the  Commission, 
within  such  reasonable  time  as  the 
Commission  may  order,  any  information  with 
respect  thereto  which  the  Commission  may 
by  order  require,  including  copies  of  maps, 
contracts,  reports  of  engineers,  and  other 
data,  records,  and  papers,  and  to  grant  to  all 
agents  of  the  Commission  free  access  to  its 
property  and  its  accounts,  records  and 
memorandum  when  requested  so  to  do.  No 
member,  officer,  or  employee  of  the 
Commission  shall  divulge  any  fact  or 
information  which  may  come  to  his 
knowledge  during  the  course  of  examination 
of  books  or  other  accounts,  as  hereinbefore 
provided,  except  insofar  as  he  may  be 
directed  by  the  Commission  or  by  a  court. 

16  U.S.C.  825(b);  see  15  U.S.C.  717g(b) 
(Natural  Gas  Act)  and  Commission 
regulation  at  18  CFR  3c.2(a). 

22.  In  addition,  sections  4  and  312  of 
the  Federal  Power  Act  authorize  the 
Commission  "[t]o  make  public  from 
time  to  time  the  information  secured 
hereunder  and  to  provide  for  the 
publication  of  its  reports  and 
investigations  in  such  form  and  maimer 
as  may  be  best  adapted  for  public 
information  and  use."  16  U.S.C.  797(d), 
825k.  Section  14  of  the  Natural  Gas  Act 
provides  similar  authorization.  It  states: 

The  Commission  may  permit  any  person  to 
file  with  it  a  statement  in  writing,  under  oath 
or  otherwise,  as  it  shall  determine,  as  to  any 
or  all  facts  and  circumstances  concerning  a 
matter  which  may  be  the  subject  of 
investigation.  The  Commission,  in  its 
discretion,  may  publish  in  the  manner 
authorized  in  section  312  of  the  Federal 
Power  Act  *  *  *  information  concerning  any 
such  matter. 

Because  these  provisions  give  the 
Commission  broad  discretion  to  release 
information,  such  release  would  be 
authorized  by  law  under  the  Federal 
Power  and  Natural  Gas  Acts  and, 
therefore,  permitted  under  the  Trade 
Secrets  Act,  creating  an  exception  to  the 


normal  situation  where  the  Trade 
Secrets  Act  prohibits  release  of 
information  covered  by  Exemption  4. 
This,  in  turn,  would  permit  the 
Commission  to  exempt  the  information 
from  public  FOIA  disclosure  under 
Exemption  4,  and  still  disclose  the 
information  to  selected  individuals  with 
appropriate  restrictions  on  use  and 
dissemination  of  that  information 
without  violating  the  Trade  Secrets  Act. 

c.  Exemption  7 

23.  Exemption  7  exempts  from 
disclosure  certain  information  compiled 
for  law  enforcement  purposes. 35  For 
piirposes  of  CEII,  the  most  relevant 
Exemption  7  provision  is  7(F),  which 
allows  information  to  be  withheld  in 
order  to  protect  a  person's  life  or 
physical  safety.  In  order  to  invoke 
Exemption  7,  the  agency  must  be  able  to 
demonstrate  that  the  document  at  issue 
involves  enforcement  of  a  statute  or 
regulation  that  the  agency  is  authorized 
to  enforce.  The  Commission  has  very 
broad  authority  to  enforce  the 
provisions  of  the  Federal  Power  Act  and 
the  Natural  Gas  Act.  For  instance,  under 
the  Federal  Power  Act,  the  Commission 
(1)  monitors  and  investigates 
compliance  with  licenses,  exemptions 
and  preliminary  permits  it  issues,  16 
U.S.C.  823b;  (2)  determines  just  and 
reasonable  rates,  16  U.S.C.  824e;  and  (3) 
ensures  compliance  with  the  Act  and 
regulations  issued  thereunder,  16  U.S.C. 
825m,  8250-1.  Similarly,  with  respect  to 
natural  gas,  the  Commission  has  broad 
authority  (1)  to  determine  whether  rates 
and  charges  are  just  and  reasonable,  15 
U.S.C.  717c;  and  (2)  to  enforce 
violations  of  the  statute  or  regiilations 
issued  thereimder,  15  U.S.C.  717s.  Thus, 
given  its  broad  enforcement  authority, 
much  of  the  information  the 
Commission  collects  qualifies  as 
information  collected  for  a  law 
enforcement  purpose.  For  such  law 
enforcement  information  to  enjoy 
protection  under  Exemption  7(F),  the 
release  of  the  information  must 
reasonably  be  expected  to  endanger  a 
person's  life  or  safety. 

24.  Since  the  tragic  events  of 
September  11,  2001,  there  have  been 
repeated  warnings  that  the  energy 
infrastructure  could  be  the  target  of 
terrorist  attacks.  In  this  regard.  Southern 
California  Edison  Company  cited  an 
ABCNEWS.com  report  in  February 
2002,  reporting  that  "the  FBI  has  withia 
the  past  24  hoiirs  issued  an  advisory  to 
public  utilities  across  the  country 
warning  that  a  computer  from  an  alleged 
associate  of  Osama  bin  Laden  contained 
engineering  information  about  dams  and 


reservoirs,"  and  a  New  York  Times 
article  stating  that  "computers  that 
control  the  electric  power  system 
around  the  nation  have  been  probed 
from  the  Middle  East."  3b  These  are  only 
a  sample  of  warnings  issued  relating  to 
the  energy  infrastructure.  These  types  of 
reports  show  that  there  is  a  strong 
likelihood  that  such  facilities  are  being 
considered  as  potential  targets  for 
attack. 

25.  Given  that  an  attack  on  the  energy 
infrastructure  is  a  legitimate  threat,  the 
Commission  believes  that  release  of 
information  that  could  facilitate  or 
increase  the  likelihood  of  the  success  of 
such  an  attack  could  be  expected  to 
endanger  life  and  safety  of  people.  The 
failure  of  a  dam  could  cause  flooding 
that  would  endanger  lives,  as  could  the 
explosion  of  a  natural  gas  pipeline. 
Interruptions  to  gas  and  electric  power 
supplies  likewise  could  endanger  lives 
of  those  reliant  on  power,  especially  in 
times  of  extreme  hot  or  cold  weather. 
For  these  reasons,  the  Commission 
believes  that  information  identified  as 
CEII  may  qualify  for  protection  imder 
Exemption  7(F). 

2.  Substantive  Statutes 

26.  The  NOI  asked  whether  there  were 
statutes  other  than  FOIA  that  require 
that  certain  information  be  made 
available  to  the  public  by  the 
Commission.  Most  of  the  respondents' 
objections  to  protecting  CEII  were 
related  to  FOIA,  or  to  the  general 
public's  right  to  the  information. ^^  Few, 
if  any,  cited  substantive  statutes  that 
purpportedly  prohibit  restrictions  on 
release  of  CEII. 3«  While  certain  statutory 
provisions  appear  to  require  that 
information  be  made  available  to  the 
public,  no  respondent  could  point  to  a 
substantive  statutory  provision  that 
would  constrain  the  Commission's 
exercising  its  discretion  in  determining 
exactly  how  to  make  the  information 
available  to  the  public.  For  instance,  as 


Mid. 


355  U.S.C  552(b)(7). 


'^Southern  California  Edison  Co.  at  p.  10 
"See.  e.g..  American  Library  Association  at  pp 
1-2,  OMB  Watch  at  p.  2,  Platts  at  p.  3,  Public 
Citizen  at  p.  3.  and  Reporters  Committee  for 
Freedom  of  the  Press  at  pp.  2-3. 

"See.  e.g..  Platis  at  p.  5  ( 'ITjhe  Natural  Gas  Act 
provides  for  publicly  available  filings  for  rates,  for 
new  construction  and  for  applications  for 
certificates  of  public  convenience  and  necessity.  15 
U.S.C.  717c.  f.  and  i.").  None  of  these  provisions, 
however,  prohibits  the  Commission's  withholding 
of  CEII.  The  Commission  is  not  withholding  as  CEII 
any  information  required  to  be  publicly  available 
under  15  U.S.C.  717c.  The  Commission  has  broad 
discretion  under  17  U.S.C.  717f[d)  to  determine 
whether  and  how  information  related  to  certificate 
applications  will  be  disseminated.  Similarly,  under 
17  U.S.C.  717i(a).  "Itjhe  Commission  may  prescribe 
the  manner  and  form  in  which  such  reports  shall 
be  made 
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noted  by  EEI.^^  while  Federal  Power  Act 
sec.  15  requires  licensees  to  make 
certain  data  "reasonably  available  to  the 
public  for  inspection"  at  their  offices,  16 
U.S.C.  808(b)(2),  the  Commission  has 
the  discretion  to  define  exactly  what 
information  is  covered  and  how  it  is  to 
be  made  available.  Similarly,  while 
Federal  Power  Act  sec.  213, 16  U.S.C. 
824,  states  that  the  Commission  "shall 
promulgate  a  rule  requiring  that 
information  be  submitted  annually  to 
the  Commission  by  transmitting  utilities 
which  is  adequate  to  inform  potential 
transmission  customers.  State  regulatory 
authorities,  and  the  public  of  potentially 
available  transmission  capacity  and 
known  constraints,"  that  section 
imposes  no  requirement  on  the 
Commission  to  disseminate  the 
information  in  any  particular  manner.''" 
Accordingly,  the  Commission  believes 
that  tliere  is  no  statutory  impediment  to 
its  protecting  CED.-" 

C.  Definition  ofCEII 

1.  Consideration  of  Facilities'  Size 

27.  Many  of  the  respondents  who 
approved  protecting  CEU  proffered 
definitions  of  the  term.  For  instance,  the 
Adirondack  Mountain  Club 
recommended  a  size  threshold  for 
protection  of  projects,  suggesting  that 
relevant  information  be  released  for 
hydropower  projects  under  5  MW."*^ 
Similarly,  Atlanta  Gas  Light  Company 
proposed  an  approach  that  took  into 
consideration  the  size  and  operating 
pressure  of  the  facility  as  well  as  the 
impact  that  the  loss  of  service  would 
have  in  determining  whether  to  protect 
information  regarding  a  particular 
facility.'*^  A  problem  with  any  approach 
that  distinguishes  among  facilities  and 


™EEI  at  pp.  15-16. 

♦"The  Commission  recently  issued  an  order  in 
RM93-10-O0O  temporarily  suspending  the 
Commission's  practice  of  making  publicly  available 
CEn  in  Form  No.  715.  Annual  Transmission 
Planning  and  Evaluation  Report,  which  was 
promulgated  to  satisfy'  the  Commission's 
requirements  under  Federal  Power  Act  sec.  213(b). 
See  Order  on  Interim  Treatment  of  Information 
Collected  in  Form  No.  715, 100  FERC  161.141 
(2002).  The  Commission  noted  there  that  while  this 
was  inconsistent  with  its  past  practice,  it  concluded 
that  the  step  was  allowable  under  its  regulations  at 
18  CFR  141.31X1,  which  require  transmitting  utilities 
to  file  the  Form  No.  715  annually  with  the 
Commission,  and  to  make  their  Form  No.  715s 
available  to  the  public.  Neither  the  regulation  nor 
the  instructions  associated  with  the  form  require 
that  the  entire  form  be  made  publicly  available 
directly  from  the  Commission. 

"Several  respondents  suggested  that  the 
Commission  review  the  CEII  information  it  collects 
to  determine  whether  it  is  necessary  to  collect  it. 
The  Commission  is  committed  to  examining 
information  collections  to  see  if  there  are  situations 
where  collection  of  CEII  can  be  reduced. 

*^  See  Adirondack  Mountain  Club  at  p.  1 . 

■•'Atlanta  Gas  Light  Company  at  op.  3-4. 


protects  only  information  regarding 
large  or  particularly  critical  facilities  is 
that  it  highlights  for  would-be  terrorists 
those  facilities  that  would  be  the  best 
targets.  That  is  obviously  not  an  option. 
Therefore,  rather  than  defining  CEII  in 
terms  of  a  facility's  size  or  vulnerability, 
the  Commission  proposes  in 
§  388.113(c)(1)  to  define  CEII,  in  part,  in 
FOLA  terms,  thereby  clarifying  that  the 
Commission  is  withholding  only 
information  that  is  entitled  to  protection 
under  the  FOLA. 

2.  Existing  Facilities  Versus  Proposed 
Facilities 

28.  The  NOI  requested  responses  on 
whether  the  Commission  should 
continue  to  protect  only  information 
about  licensed,  exempted,  certificated, 
and  built  facilities,  or  extend  CEII 
protection  to  proposed  facilities.  The 
majority  of  respondents  who  favored 
protecting  CEII  argued  that  such 
protection  should  be  extended  to 
proposed  facilities.''''  Atlanta  Gas  Light 
Company  stated,  for  example,  that 
"without  restrictions  on  access  to 
information  regarding  proposed 
facilities,  existing  facilities  would  also 
be  compromised  from  the 
interconnection  point  with  the  new 
facilities."  *^  Others  noted  that  once  the 
information  is  in  the  public  domain,  it 
is  not  possible  to  retrieve  it  when  the 
license  or  certificate  is  issued.''* 

29.Based  on  review  of  the  comments 
and  its  experience  with  implementation 
of  PL02-1,  proposed  §  388.113(c)(1) 
includes  information  regarding 
proposed  facilities  in  the  definition  of 
CEII.  The  major  concern  initially  about 
withholding  information  about 
proposed  projects  was  that  people  might 
not  be  able  to  participate  effectively  in 
the  National  Environmental  Policy  Act 
(NEPA)  process.  The  Commission,  of 
course,  has  no  intention  of  letting  that 
happen.  Accordingly,  the  Commission 
proposes  to  alter  its  ciurent  practice  and 
no  longer  protect  location  information. 
In  addition,  the  Commission  proposes  to 
establish  means  for  affected  landowners 
and  other  parties  to  obtain  necessary 
information  for  them  to  participate 
effectively  in  the  Commission 
proceedings.  As  discussed  below  in 
III.C,3  and  III.D..  these  proposals  should 
help  avoid  any  negative  impact  on 
Commission  proceedings. 


3.  Information  on  Location  of  Facilities 

30.  The  NOI  asked  to  what  extent  the 
Commission  should  protect  location 
information.  Some  respondents 
maintained  that  location  information 
and  other  information  that  is  available 
from  other  soiut:es  or  from  visual 
observation  should  not  be  considered  to 
be  CEII."''  Reliant  Energy  HL  &  P  and 
others,  however,  voiced  concern  over 
releasing  such  information.*^  The 
Commission  has  concluded  that  there  is 
little  to  be  gained  by  protecting 
information  that  can  be  gleaned  from  a 
visual  inspection  of  the  facility,  or  that 
is  otherwise  easily  attainable  from  other 
sources,  such  as  the  United  States 
Geological  Survey  or  commercial 
mapping  firms.  Even  where  location 
information  may  not  be  readily  available 
elsewhere,  the  public  often  wants  to 
know  specifically  where  these  facilities 
are  located,  especially  to  the  extent  that 
they  may  pose  a  potential  threat  to 
health,  safety,  property,  or  the 
environment.  In  addition,  it  is  difficult, 
if  not  impossible,  to  conduct  a  thorough 
NEPA  review  without  providing  specific 
information  about  the  location  of 
facilities.  For  the  foregoing  reasons, 
proposed  §  388.113(c)(l)(iv)  excludes 
from  the  definition  of  CEII  information 
that  simply  gives  the  location  of  critical 
infrastructxu^. 

4.  Elements  of  CEII  Definition 

31.  In  light  of  these  considerations, 
proposed  §  388.113(c)(1)  defines  CEII  as 
information  about  proposed  or  existing 
critical  infrastructiu*  that  (i)  relates  to 
the  production,  generation, 
transportation,  transmission,  or 
distribution  of  energy,  (ii)  could  be 
useful  to  persons  in  planning  an  attack 
on  critical  infrastructure,  (iii)  is  exempt 
from  mandatory  disclosure  under  the 
Freedom  of  Information  Act,  5  U.S.C. 
552,  and  (iv)  does  not  simply  give  the 
location  of  the  critical  infrastructure. 
Proposed  §  388.113(c)(2),  in  turn, 
defines  "critical  infrastructure"  as 
"systems  and  assets,  whether  physical 
or  virtual,  that  are  so  vital  to  the  United 
States  that  the  incapacity  or  destruction 
of  such  systems  or  assets  would  have  a 
debilitating  impact  on  the  security, 
national  economic  security,  national 
public  health  or  safety,  or  any 


■'■'  See.  e.g.,  Atlanta  Gas  Light  Co.  at  p.  6.  EEI  at 
p.  5,  Bxelon  Corp.  at  pp.  1-3,  Maine  Public  Utilities 
Ojmmission  at  p.  3.  and  Southern  Co.  Services,  Inc. 
at  p.  11. 

'■'>  Atlanta  Gas  Light  Company  at  p.  6. 

■"■See.  e.g.,  Southern  Co.  Services,  Inc.  at  p.  11. 


*'  See,  e.g.,  American  Superconductor 
Corporation  at  pp.  1-3,  Central  Maine  Power  at  p. 
3,  State  Commissions  (Public  Utilities  Commission 
of  Ohio,  Oklahoma  Corporation  Commission,  and 
Michigan  Public  Service  Commission)  at  p.  11,  PfM 
Interconnection,  L.L.C.  at  p.  7,  Southern  California 
Edison  Company  at  p.  5,  and  Utilities  Commission, 
City  of  New  Smyrna  Beach,  Florida  at  p.  2. 

**  Reliant  argued  that  location  information  should 
be  protected  and  that  "it  should  be  irrelevant 
whether  information  is  contained  on  a  commercial 
map."  Reliant  at  p.  4.  See  also  EEI  at  p.  6. 
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combination  of  those  matters."  The 
Commission  has  chosen  this  meaning  of 
the  term  "critical  infrastructure" 
because  it  appropriately  reflects  the 
same  definition  contained  in  sec. 
1016(d)  (Critical  Infrastructure 
Protection  Act  of  2001)  of  the  Uniting 
and  Strengthening  America  by 
Providing  Appropriate  Tools  Required 
to  Intercept  and  Obstruct  Terrorism  Act 
(USA  PATRIOT  Act)  Pub.  L.  No.  107- 
56.  As  especially  relevant,  this  Act 
considers  the  energy  infrastructure  to  be 
vital  to  the  United  States  by  explicitly 
finding  that  "[p]rivate  business, 
government,  and  the  national  security 
apparatus  increasingly  depend  on  an 
interdependent  network  of  critical 
physical  and  information 
infrastructures,  including 
telecommunications,  energy,  financial 
services,  water  and  transportation 
sectors."  Pub.  L.  107-56,  sec.  1016(b)(2) 
(emphasis  added).'*^ 

D.  Requester's  Status  and  Need  for  the 
Information 

32.  An  overwhelming  majority  of 
respondents  claimed  that  Federal 
requesters,  owners/operators  and  their 
agents,  interveners,  and  state  agencies 
shoidd  have  access  to  CEII.^°  Many  also 
approved  of  access  by  affected 
landowners.  In  addition,  most 
respondents  suggested  that  the 
Commission  condition  access  on  a 
requester's  willingness  to  sign  a  non- 
disclosure agreement.^'  Conversely, 
many  respondents  objected  to  the 
media's  receiving  CEO  because  tbey 
woiUd  imdoubtedly  refuse  to  limit 
disclosiire  of  the  information.  The  same 
concern  arose  to  a  lesser  extent  with 
respect  to  third-party  requesters.^^ 

33.  The  respondents  who  disagreed 
with  restricting  access  to  flETT  generally 
argued  that  everyone  should  be  given 
access  to  this  information,  and  that 
access  should  not  be  restricted  to  those 
with  a  specific  need  or  those  who  are 
willing  to  sign  a  nondisclosure 


4>  Examples  of  the  types  of  information  that  may 
qualify  for  CEII  protection  indude  pipeline  flow 
diagrams,  inspection  reports,  detailed  layouts  of 
facility  structures,  emergency  action  plans  (EAPs) 
and  EAP  test  reports,  and  p<xtions  of  FERC  Form 
No.  715,  Annual  Transmission  Plan  and  Evaluation 
Report. 

"See,  e.g..  Blue  Ridge  Power  Agency  at  p.  3, 
Atlanta  Gas  Light  at  pp.  6-8,  and  Adirondack 
Mountain  Club  at  p.  10. 

^'  See,  e.g.,  American  Transmission  Co.  at  p.  5, 
Atlanta  Gas  Light  Co.  at  p.  12,  Mid-Continent  Area 
Power  Pool  at  p.  2,  Member  Systems  at  p.  5, 
MidAmerican  Energy  Co.  at  p.  2,  Reliant  HL  &  P  at 
pp.  9-10,  Southern  California  Edison  Co.  at  p.  8, 
Southern  Co.  Services,  Inc.  at  p.  2,  Williston  Basin 
Interstate  Pipeline  Co.  at  p.  29,  Duquesne  Light  Co. 
at  p.  2,  EEI  at  p.  8.  and  Public  Utility  District  No. 
1  of  Chelan  County,  Washington  at  p,  2. 

"  See,  e.g.,  Atlanta  Gas  Light  Co.  at  p.  13. 


agreement.^^  OMB  Watch  argued  that 
the  public  does  not  have  to  demonstrate 
a  need  to  know  in  order  to  get 
information  under  the  FOIA.^*  Several 
parties  contended  that  the  best  ways  to 
protect  the  infrastructure  are  to  facilitate 
infrastructiu^  expansion  and  to  make 
the  markets  fimction  effectively.  They 
claimed  that  free  access  to  CEII-type 
information  is  key  to  both  of  these 
things,  and  that  potential  investors  need 
to  know  where  there  is  a  need  for  new 
capacity.  Potential  buyers  and  sellers  of 

Eower,  they  contended,  also  need  to 
now  what  is  available  in  the  market.^^ 

34.  The  Commission  may  take  a 
requester's  status  into  consideration  if 
the  request  is  not  made  pursuant  to  the 
FOIA  and  its  FOIA  regulations,  because, 
as  OMB  Watch  pointed  out,  only  FOIA 
precludes  a  requester's  status  from  being 
taken  into  account.  See  OMB  Watch  at 
p.  2.  This  is  no  different  from  the 
Commission's  consideration  of  a 
person's  status  in  a  docketed 
proceeding,  where  it  does  not,  for 
example,  entertain  rehearing  requests 
&t>m  someone  who  has  not  timely 
intervened  in  the  case.  See  Panhandle 
Eastern  Pipe  Line  Co.,  78  FERC  1 61,180 
(1997).  The  important  point  here  is  that 
anyone,  regardless  of  status,  may  always 
request  information  imder  the 
Commission's  FOIA  regulations.  A 
person's  status  would  be  considered 
only  to  ascertain  eligibility  to  receive 
information  through  the  optional 
procedures  for  accessing  CEII  as  laid  out 
in  proposed  §  388.113(d).  Pivotal  to  that 
determination  would  be  the  person's 
need  for  the  information. 

35.  Specifically,  proposed 

§  38a.ll3(d)(l)  provides  that  an  ovmer/ 
operator  of  an  energy  facility  may 
always  have  access  to  information 
concerning  that  facility,  and  may 
receive  the  information  directly  from 
staff  without  using  the  FOIA  or  CEII 
procedures.  This  exemption  reflects  the 
obvious  need  that  an  owner/operator 
has  for  information  to  operate  his 
facility  and  to  comply  with  the  law  and 
the  terms  and  conditions  of  the 
authorizing  instrument.  This  exemption 
also  reflects  the  Commission's  view  that 
owners/operators  have  as  much  interest 
in  protecting  their  assets,  employees, 
and  other  property  afid  people  as  the 
Commission  does.  Next,  proposed 
§  388.113(d)(2)  provides  than  an  agent 
of  an  owner/operator  needs  to  obtain  the 
information  from  the  owner/operator, 
who  woidd  either  have  the  information 


"See.  e.g.,  Platts  at  pp.  5, 17-19,  and  Reporters 
Committee  for  Freedom  of  the  Press  at  pp.  7-8. 

"  See  OMB  Watch  at  pp.  2-3. 

'^  See,  e.g.,  American  Public  Power  Association  at 
p.  6,  Platts  at  p.  33,  and  Utilities  Commission,  City 
of  New  Smyrna  Beach,  Florida  at  pp.  2-6. 


because  it  created  the  document  or 
would  be  able  to  obtain  the  information 
from  the  Commission  pursuant  to 
proposed  §  388.113(d)(1). 

36.  For  all  other  non-FOIA  requests, 
proposed  §  388.113(d)(3)  sets  forth  a 
process  where  requesters  would  provide 
to  a  CEn  Coordinator  detailed 
information  about  themselves  and  their 
need  for  the  information,  which  the  CEII 
Coordinator  would  use  in  determining 
whether  to  release  the  information. 
Such  need  would  be  implicated,  for 
example,  if  the  requester  is  an 
intervener  in  a  proceeding  or  a 
landowner  affected  by  a  proposed 
facility.  Obviously,  such  individuals 
must  have  access  to  information  to 
participate  meaningfully  in  the 
proceeding. 

37.  To  enable  the  CEII  Coordinator  to 
make  these  determinations  on  a  timely 
basis,  and  to  ensure  that  requesters' 
rights  are  adequately  protected,  the 
Commission  proposes,  in  §  375.313,  to 
delegate  the  authority  to  make  need 
determinations  to  the  staff  member 
designated  as  the  CEII  Coordinator. 
Accordingly,  a  non-FOIA  requester 
would  not  have  to  file  a  motion  with  the 
Commission  as  it  would  otherwise  be 
required  to  do  outside  the  FOIA  process. 
As  action  on  motions  is  discretionary, 
the  requester  would  not  have  any 
assurance,  given  the  Commission's 
extraordinary  caseload,  as  to  when  it 
would  receive  an  answer.  In  contrast, 
imder  proposed  §  388,1 13(d)(3)(iii),  the 
requester  would  receive  a  response  in 
accord  with  the  timing  associated  with 
FOIA  requests,  viz.,  20-30  business  days 
depending  on  whether  an  extension  is 
warranted.  See  18  CFR  388.108(c). 
Furthermore,  as  action  taken  by  the  CEII 
Coordinator  would  be  subject  to 
rehearing  by  the  Commission  itself,  as  is 
true  for  all  delegated  matters,  a 
requester  would  always  be  able  to  plead 
its  case  accordingly. 

38.  Finally,  the  Commission  believes 
that  market  participants  will  be  able  to 
get  access  to  the  information  they  need 
without  the  Commission  making  the 
information  available  to  the  general 
public.  As  discussed  above,  they  can 
seek  access  under  §  388.113.  In 
addition,  as  several  respondents  noted, 
much  of  the  same  sort  of  information  is 
still  available,  albeit  perhaps  in  slightly 
different  form.  For  instance.  Southern 
Company  Services,  Inc.  pointed  out  that 
"for  all  practical  purposes,  the 
information  contained  in  some  of  these 
filings  [that  have  been  removed  from 
public  access  imder  PL02-1-000J  is 
now  being  provided  on  OASIS,  on  a 
more  timely  basis  and  in  a  more  useful 
format,  thereby  obviating  the  need  for 
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certain  forms."  ^^  Even  respondents  who 
did  not  agree  with  the  Commission's 
current  approach  recognized  that  much 
of  the  same  type  of  information  is 
available  elsewhere.  The  significance 
here  for  protecting  CEII  is  that  the  FERC 
would  not  be  making  the  information 
available  to  everyone  on  the  Internet. 

E.  Verification  and  Access  Issues 

39.  Most  respondents  who  approved 
of  limited  access  to  CEII  also  approved 
of  the  use  of  Passwords,  IDs,  PINs,  etc.^^ 
Others  suggested  use  of  outside  experts 
[e.g.,  the  Federal  Bureau  of  Investigation 
and  the  Office  of  Homeland  Security)  to 
verify  identity  of  requesters.  At  this 
time,  the  Commission  does  not  believe 
that  the  use  of  outside  experts  is 
necessary.  The  majority  of  market 
participants  are  well  known  to  the 
Commission,  and  therefore  relatively 
easy  to  verify. 

40.  The  NOI  also  inquired  whether 
the  Commission  should  verify  an 
organization  and  leave  it  up  to  the 
organization  to  verify  its  own  users,  or 
whether  the  Conunission  should  verify 
each  user  separately.  While  it  would  be 
easier  to  administer  the  program  if  the 
Conunission  does  not  have  to  keep  track 
of  all  individual  users  within  a 
particular  organization,  for  the  time 
being  the  Commission  proposes  to 
control  all  access  to  the  information. 
This  should  help  ensiire  a  consistent 
approach,  and  will  enable  the 
Conunission  to  account  for  disclosures 
made. 

41.  The  NOI  also  raised  the  issue  of 
whether  elimination  of  all  Internet 
access  to  CEII  would  be  sufficient  to 
protect  CEn.  Elimination  of  all  Internet 
access  was  not  widely  endorsed  as  the 
sole  method  of  protecting  CEII. 
Similarly,  few  respondents  favored  the 
idea  of  requiring  various  levels  of 
verification  depending  on  how  a 
requester  sought  to  access  the 
information  (via  Internet,  mail,  in 
person,  etc.).^^  For  those  reasons,  the 
Commission  is  not  proposing  such 
approaches. 

42.  Another  issue  is  whether  the 
Commission  should  give  certain 
"frequent  customers"  generic  approval 
to  access  CEII,  or  whether  the 
Commission  should  require  new 
authorization  whenever  an  entity  or 
person  wants  CEII  on  a  new  matter. 


Many  respondents  thought  access 
should  be  based  on  a  need  to  know,  and 
that  need  to  know  should  be  established 
for  each  docket  involving  CEII.ss  Others 
contended  that  fi-equent  participants 
should  be  granted  a  generic  clearance  to 
obtain  CEII.^o  Although  some  of  the 
administrative  burden  on  requesters  and 
staff  would  be  reduced  if  some  entities 
could  be  given  generic  access,  for  now, 
the  Commission  proposes  to  require 
requesters  to  submit  separate  requests 
for  CEn  relating  to  different 
proceedings.  In  this  way,  a  requester's 
need  for  information  relating  to  a 
particular  proceeding  may  be  evaluated, 
and  the  number  of  people  getting  access 
to  CEn  in  any  given  matter  may  be 
limited,  lessening  the  likelihood  that  the 
information  will  reach  someone  with 
bad  intentions. 

F.  Use  of  Non-Disclosure  Agreements 

43.  Related  to  a  requester's  need  to 
know  is  the  issue  of  whether  requesters 
should  have  to  sign  non-disclosure 
agreements  (NDAs)  as  a  condition  of 
accessing  CEII.  Most  respondents 
commented  that  the  majority  of 
recipients  should  sign  NDAs,  although 
several  believed  that  owner/operators 
(and  sometimes  their  agents/ 
representatives)  should  not  have  to  sign 
NDAs  to  receive  information  about  their 
own  facilities.  Given  that  owners/ 
operators  have  incentives  to  protect 
CEII,  the  Commission  does  not  propose 
to  require  them  to  sign  NDAs.  The 
Commission  also  does  not  intend  to 
require  representatives  of  owner/ 
operators  to  sign  NDAs;  however,  as 
provided  in  proposed  §  388.113(d)(2), 
the  representatives  must  obtain  CEII 
directly  from  or  through  the  owners/ 
operators  rather  than  from  the 
Commission. 

44.  The  Commission  also  does  not 
propose  to  require  other  Federal 
agencies  to  sign  NDAs  before  receiving 
CEn.  The  reason  is  that  44  U.S.C. 
3510(b)  binds  employees -of  other 
agencies  to  protect  information  that  is 
protected  by  the  originating  agency,  so 
an  NDA  would  not  be  required  where 
the  Commission  shares  CEll  with 
another  Federal  agency.  A  more  difficiilt 
issue  pertains  to  state  agency  requesters. 
Respondents  rightly  are  concerned 
about  state  agencies'  ability  to  agree  to 
NDAs  given  state  FOLA  laws  that  may 
compel  disclosure  of  information.^^  In 


other  words,  while  a  state  requester  may 
have  the  best  intentions  to  protect  CEn, 
state  law  may  mandate  release  of  the 
information  obtained  from  the 
Conunission.  As  a  general  matter, 
however.  Federal  law  preempts  state 
law.  Thus,  the  Federal  FOIA  law  may 
trump  state  FOLA  law  where  the 
information  at  issue  is  Federal 
information.  The  Commission  invites 
comments  on  whether  it  would  be 
appropriate  to  permit  use  of  a  modified 
NDA  for  state  agency  representatives 
wherein  they  would  agree  to  protect  the 
information  to  the  extent  permitted  by 
Federal  law.  Another  option  might  be 
for  the  Commission  to  reserve  control  of 
CEn  dociunents  "on  loan"  to  state 
agencies,  potentially  taking  the 
documents  outside  of  the  state  FOIA 
law.^2 

45.  Most  respondents  thought  the 
Conunission  should  negotiate  the  NDAs 
with  requesters,  while  a  few  thought 
that  a  CEn  submitter  should  negotiate 
an  agreement  with  the  requester.*^ 
There  may  be  too  much  potential  for 
charges  of  discriminatory  treatment  if 
the  Conunission  leaves  it  to  the 
discretion  of  the  owner/operator 
whether  to  provide  information,  and 
imder  what  conditions  to  provide  it.  For 
that  reason,  and  for  the  sake  of 
consistency,  the  Commission  proposes 
in  §  388.113(d)(3)(ii)  to  handle 
negotiation  of  all  NDAs.  Accordingly, 
that  proposed  section  directs  the  (Jblu 
Coordinator  to  evaluate  a  requester's 
need  for  the  information  and  propose 
terms  for  the  NDA,  where  appropriate. 
That  said,  there  is  nothing  to  prevent 
someone  from  attempting  to  obtain  CEn 
directly  from  the  submitter,  but  the 
submitter  would  be  under  no  obligation 
to  agree  to  provide  the  information 
directly  to  the  requester  unless  there  is 
an  independent  obligation  to  do  so. 

G.  Submission  of  CEII  to  the 
Conw^iission 

46.  The  Commission's  existing 
regulations  at  18  CFR  388.112  provide  a 
process  for  filers  to  submit  dociunents 
with  a  request  for  privileged  treatment. 
The  Commission  proposes  to  amend 

§  388.112  to  clarify  that  claims  for 
privileged  treatment  should  indicate 
whenever  a  filing  contains  CEn.^ 
Because  the  Commission  proposes  to 


5* Southern  Company  Services.  Inc.  at  p.  3. 

"  See.  e.g..  Atlanta  Gas  Light  Co.  at  p.  10.  EEI  at 
p.  11,  Electric  Power  Supply  Assoc,  at  p.  4.  Member 
Systems  at  p.  5,  Southern  California  Edison  Co.  at 
p.  7,  Reliant  Energy  HL  &  P  at  p.  7.  and  Wllliston 
Basin  Interstate  Pipeline  Co.  at  p.  25. 

*»See.  e.g..  Atlanta  Gas  Light  Co.  at  p.  10,  Reliant 
Energy  HL  &  P  at  p.  8,  and  Southern  California 
Edison  Co.  at  p.  8. 


^'>  See;  e.g..  Public  Utility  District  No,  1  of  Chelan 
County,  Washington  at  p,  2,  American 
Transmission  Co.  at  p.  5,  Atlanta  Gas  Light  Co.  at 
pp.  6-7,  EEI  at  p.  8,  PJM  Interconnection.  L,L,C,  at 
p.  7,  and  Southern  California  Edison  Co,  at  p,  7, 
^'See.  e.g..  Blue  Ridge  Power  Agency  at  p,  7, 
<''  See.  e.g.,  Atlanta  Gas  Light  Co.  at  p.  8  and 
VVilliston  Basin  Interstate  Pipeline  Co.  at  p.  23, 


62  See  United  States  v.  Napper.  887  F,2d  at  1530 
(11th  Cir,  1989)  (F.B.I,  could  retrieve  requested 
documents  loaned  to  local  government  agency, 
taking  documents  outside  the  reach  of  the  nbn- 
Federal  FOIA  statute.) 

6^  See,  e.g.,  Duquesne  Light  Co,  at  p.  3,  Exelon 
Corp.  at  p,  4.  Southern  California  Edison  Co.  at  p. 
8,  and  Reliant  Energy  HL  &  P  at  p,  9. 

"  Because  necessary  revisions  to  §  3(18,112  are 
woven  throughout,  the  section  is  reproduced  in 
whole. 
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adopt  the  approach  in  §  388.112  for 
filing  CEn,  it  does  not  specify  how  the 
filer  should  segregate  or  redact  non- 
public information  from  the  rest  of  the 
filing.  As  with  non-CEn,  the  filer  must 
in  the  first  instance  decide  whether  to 
have  a  separate  non-public  appendix,  or 
to  just  redact  non-public  information 
from  the  filing.  While  filers  must  take 
thefr  obligation  to  protect  CEn  seriously, 
the  Commission  cautions  that  it  will  not 
tolerate  filers  invoking  CEn 
inappropriately  by  sweeping  non-CEn 
(or  other  legitimate  confidential 
information)  imder  the  UKll  heading. 
Such  abuse  of  the  CEn  process  could 
dilute  its  effectiveness  by  niunbing  the 
staff  and  parties  to  the  importance  of 
protecting  the  information.  If  the 
Conunission  finds  that  filers  are  not 
being  careful  in  their  submittals, 
especiaUy  if  there  is  any  evidence  of  a 
pattern  of  inappropriate  claims  of 
privileged  treatment,  the  Commission 
will  take  steps  to  discipline  those  filers. 

H.  Challenges  to  CEII  Status 

47.  Most  respondents  maintained  that 
18  CFR  388.112  provides  a  satisfactory 
vehicle  for  challenges  to  claims  for  CEn 
status.^^  The  Commission  agrees,  and  in 
§  388.112(a)  clarifies  that  people  filing 
documents  containing  CEII  should 
foUow  the  procedures  in  §  388.112. 
Respondents  also  indicated  that  the 
Commission  should  broaden  §  388.112 
to  clarify  that  it  covers  exemptions  other 


than  just  Exemption  4.^  For  example, 
§  388.112(e)  currently  is  limited  to 
situations  where  a  FOLA  requester 
brings  suit  to  gain  access  to  confidential 
commercial  information,  the  type 
normally  exempt  under  Exemption  4. 
The  Commission  agrees  that  the  rule 
should  be  broadened  to  cover  all 
requests  for  privileged  information,  and 
proposes  to  revise  the  regulation  at 
§  388.112(a)  and  (e)  to  make  clear  that 
it  applies  to  any  information  exempt 
from  mandatory  release  imder  FOIA. 
FinaUy,  respondents  also  urged  that  all 
procedural  steps  in  §  388.112  should  be 
followed  for  challenges  to  CEII  status. 
The  Commission  agrees  in  part.  The 
procedures  should  apply  where  staff  on 
its  own  initiative  questions  the 
applicability  of  CEII  status,  or  where 
there  is  a  non-FOlA  request  through  the 
CEII  Coordinator.  For  this  reason,  the 
Commission  is  revising  §  388.112(d)  and 
(e)  to  apply  to  both  FOLA  requests  and 
other  CEU  requests.  However,  the 
provision  in  388.112(f)  regarding 
notification  of  suit  in  Federal  coiuls  is 
not  being  revised  to  apply  to  CEH 
requests.  Because  any  suit  regarding 
CEn  in  Federal  court  would  be  brought 
under  the  Federal  Power  Act,  the 
Natural  Gas  Act,  or  another  enabling 
statute,  jiuisdiction  would  be  in  the 
United  States  Coiuls  of  Appeals.^^ 
Accordingly,  under  Rule  15(c)  of  the 
Federal  Rules  of  Appellate  Procedure,  a 


petitioner  seeking  review  of  a 
Copimission  order  must  serve  a  copy  of 
the  petition  on  all  parties  in  the 
Commission  proceeding.  Therefore,  no 
modification  to  §388. 11 2(f)  is 
necessary. 

IV.  Information  Collection  Statement 

48.  Office  of  Management  and  Budget 
(0MB)  regulations  require  OMB  to 
approve  certain  information  collection 
requirements  imposed  by  agency  rule,"" 
The  following  collection  of  information 
contained  in  this  proposed  rule  has 
been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review  under  Section  3707(d)  of  the 
Paperwork  Reduction  Act  of  1995,  FERC 
identifies  the  information  provided  for 
under  Part  388.113  as  FERC-603. 

49.  Conunents  are  solicited  on  the 
need  for  this  information,  whether  the 
information  will  have  practical  utility, 
the  accuracy  of  the  provided  burden 
estimates,  ways  to  enhance  the  quality, 
utility,  and  clarity  of  the  information  to 
be  collected,  and  any  suggested  methods 
for  minimizing  respondents'  burden, 
including  the  use  of  automated 
information  techniques.  The  following 
burden  estimates  include  the  cost  of 
preparing  and  submitting  a  CEII  data 
request  in  order  to  comply  with  the 
Commission's  proposed  regulations. 

Public  Reporting  Burden:  Estimated 
Annual  Burden: 


Data  collection 


Number  of  re- 
spondents 


Number  of  re- 
sponses 


Hours  per  re- 
sponse 


Total  annual 
hours 


FERC-603 


200 


200 


.25 


50 


Total  Aimual  Hours  for  Collection 
(reporting  +  recordkeeping,  if 
appropriate):  50  hours. 

Information  Collection  Costs:  The 
Commission  seeks  comments  on  the 
cost  to  comply  with  these  requirements. 
It  has  projected  the  average  annualized 
cost  of  all  respondents  to  be: 
Annualized  Capital  Startup  Costs:  The 
Commission  estimates  that  to  respond  to 
this  information  collection  will  be  a 
one-time  cost  of  $12.50  per  respondent. 
(50  hours  @  $50  hourly  rate  -•-  200). 

Tit/e;  FERC-603,  CEn  Data  Request. 

Action:  Proposed  Data  CoUection. 

OMB  Control  No.:  To  be  determined. 


^  See.  e.g.,  Exelon  Corp.  at  p,  6,  and  Southern 
California  Edison  Co,  at  pp.  11-12, 

**See.  e.g..  Southern  Co,  Services,  Inc.  at  pp.  24- 
25. 

^'  Review  of  the  CEU  Coordinator's  decision  to 
deny  access  to  CEII  would  not  be  handled  under  the 
FOIA  procedures  unless  the  request  for  access  was 
made  pursuant  to  the  FOLA,  A  CEII  requester  who 


The  applicant  shall  not  be  penalized 
for  failure  to  respond  to  this  collection 
of  information  unless  the  collection  of 
information  displays  a  valid  OMB 
control  number  or  the  Commission  has 
provided  justification  as  to  why  the 
control  number  should  not  be 
displayed. 

Respondents:  Businesses  or  other  for 
profit;  Individuals  or  households;  Not 
for  profit  institutions,  and/or  State, 
Local  or  Tribal  Governments. 

Frequency  of  Responses:  On  occasion. 

Necessity  of  the  Information:  The 
proposed  rule  would  revise  the 
Commission's  regulations  to  provide  an 
alternative  process  to  the  Freedom  of 


uses  the  process  in  §  388,1 13  instead  of  the  FOIA 
may  seek  rehearing  of  the  CEII  Coordinator's 
decision  under  18  CFR  385.713,  After  exhausting 
administrative  remedies,  the  requester  may  seek 
review  of  the  Commission's  decision  in  the  United 
States  Court  of  Appeals.  Under  the  E)epartment  of 
Energy  Organization  Act.  the  Commission's 
Solicitor  represents  the  Commission  in  such 


Information  Act  for  requesting  CEn.  The 
Commission  is  proposing  a  process 
where  requesters  will  provide  basic 
information  about  themselves  and 
explain  their  need  for  the  information, 
which  the  Commission  will  factor  into 
a  determination  as  to  whether  to  release 
the  information.  The  purpose  of  the 
process  is  to  provide  information  to 
individuals  who  need  it  to  participate  in 
the  Commission's  proceedings,  but  who 
might  not  otherwise  have  access  to  the 
information  under  FOIA. 

50.  Interested  persons  may  obtain 
information  on  the  reporting 
requirements  by  contacting  the 
following:  Federal  Energy  Regulatory 


actions.  See  42  I'.S.C.  7171(i)  ClAlttomeys 
designated  by  the  (Ihairman  of  the  Commission  md\ 
appear  for.  and  represent  the  (^]mmission  m.  anv 
civil  action  brought  in  connection  with  any 
function  carried  out  by  ihp  Commission  pursuant  to 
this  chapter  or  as  otherwise  authorized  by  law   ") 
»"5CFR  1320,12, 
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Commission.  888  First  Street,  NE., 
Washington,  DC  20426  [Attention: 
Michael  Miller,  Office  of  the  Chief 
Information  Officer,  Phone  (202)  502- 
8415,  fax:  (202)  208-2425,  E-mail: 
michael.milleT@ferc.gov.]  For  submitting 
comments  concerning  the  collection  of 
information(s)  and  the  associated 
burden  estimate(s),  please  send  your 
comments  to  the  contact  listed  above 
and  to  the  Office  of  Management  and 
Budget,  Office  of  Information  and 
Regulatory  Affairs,  Washington,  DC 
20503,  [Attention:  Desk  Officer  for  the 
Federal  Energy  Regulatory  Commission, 
phone:  (202)  395-7856,  fax:  (202)395- 
7285]. 

V.  Environmental  Analysis 

51.  The  Commission  is  required  to 
prepare  an  Environmental  Assessment 
or  an  Environmental  Impact  Statement 
for  any  action  that  may  have  a 
significant  adverse  effect  on  the  human 
environment.^^  The  Commission  has 
categorically  excluded  certain  actions 
from  this  requirement  as  not  having  a 
significant  effect  on  the  human 
enviroimient.  Included  in  the  exclusions 
are  rules  that  are  clarifying,  corrective, 
or  procediiral  or  that  do  not 
substantively  change  the  effect  of  the 
reg\ilations  being  amended.  ^°  This 
proposed  rule,  if  finalized,  is  procedural 
in  natuxe  and  therefore  falls  under  this 
exception;  consequently,  no 
environmental  consideration  would  be 
necessary. 

VI.  Regulatory  Flexibility  Act 
Certification 

52.  The  Regulatory  Flexibility  Act  of 
1980  (RFA)  ^*  generally  requires  a 
description  and  analysis  of  final  rules 
that  will  have  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  The  Commission  is  not 
required  to  make  such  analyses  if  a  rule 
would  not  have  such  an  effect.  The 
Commission  certifies  that  this  proposed 
rule,  if  finalized,  would  not  have  such 
an  impact  on  small  entities. 

Vn.  Conunent  Procedures 

53.  The  Commission  invites  interested 
persons  to  submit  written  comments  on 
the  matters  and  issues  proposed  in  this 
notice  to  be  adopted,  including  any 
related  matters  or  alternative  proposals 
that  commenters  may  wish  to  discuss. 
Comments  are  due  Cictober  15,  2002. 
Comments  must  refer  to  Docket  Nos. 
PL02-1  and  RM02-4,  and  may  be  filed 


""Order  No.  486,  Regulations  Implementing  the 
National  Environmental  Policy  Act,  52  FR  47897 
(Dec.  17. 1987).  FERC  Stats.  &  Regs.  Preambles 
198&-1990  1  30,783  (1987). 

™18CFR380.4(a)(2)(ii). 

"  5  U.S.C.  601-612. 


either  in  electronic  or  paper  format. 
Those  filing  electronically  do  not  need 
to  make  a  paper  filing. 

54.  Docimients  filed  electronically  via 
the  Internet  may  be  prepared  in  a 
variety  of  formats,  including 
WordPerfect,  MS  Word,  Portable 
Document  Format,  Rich  Text  Format,  or 
ASCII  format,  as  listed  on  the 
Commission's  Web  site  at  http:// 
ferc.gov,  under  the  e-Filiag  link.  The  e- 
Filing  link  provides  instructions  for 
how  to  Login  and  complete  an 
electronic  filing.  First  time  users  will 
have  to  establish  a  user  name  and 
password.  The  Commission  will  send  an 
automatic  acknowledgment  to  the 
sender's  E-Mail  address  upon  receipt  of 
comments.  User  assistance  for  electronic 
filing  is  available  at  202-502-6258  or  by 
e-Mail  to  efiling@ferc.gov.  Comments 
should  not  be  submitted  to  the  E-Mail 
address. 

55.  For  paper  filings,  the  original  and 
14  copies  of  such  comments  should  be 
submitted  to  the  Office  of  the  Secretary, 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426. 

56.  All  comments  will  be  placed  in 
the  Commission's  public  files  and  will 
be  available  for  inspection  in  the 
Commission's  Public  Reference  Room  at 
888  First  Street,  NE.,  Washington,  DC 
20426,  diuing  regular  business  hours. 
Additionally,  all  comments  may  be 
viewed,  printed,  or  downloaded 
remotely  via  the  Internet  through 
FERC's  Homepage  using  the  FERRIS 
link. 

Vm.  Document  Availability 

57.  In  addition  to  publishing  the  full 
text  of  this  document  in  the  Federal 
Register,  the  Commission  provides  all 
interested  persons  an  opportimity  to 
view  and/ or  print  the  contents  of  this 
docimient  via  the  Internet  through 
FERC's  Home  Page  [http://www.ferc.gov) 
and  in  FERC's  Public  Reference  Room 
diuing  normal  business  hours  (8:30  a.m. 
to  5:00  p.m.  Eastern  time)  at  888  First 
Street.  NE.,  Room  2A.  Washington,  DC 
20426. 

58.  From  FERC's  Home  Page  on  the 
Internet,  this  information  is  available  in 
the  Federal  Energy  Regulatory  Records 
Information  System  (FERRIS).  The  full 
text  of  this  dociunent  is  available  on 
FERRIS  in  PDF  and  WordPerfect  format 
for  viewing,  printing,  and/or 
downloading.  To  access  this  document 
in  FERRIS,  type  the  docket  niunber 
excluding  the  last  three  digits  of  this 
document  in  the  docket  niunber  field. 

59.  User  assistance  is  available  for 
FERRIS  and  the  FERC's  website  during 
normal  business  hours  bom  our  Help 
line  at  (202)  502-8222  or  the  Public 


Reference  Room  at  (202)  502-8371 
(Press  0),  TTY  (202)  502-8659.  E-Mail 
the  Public  Reference  Room  at 
pubUc.referenceroom@ferc.gov. 

List  of  Subjects 

18  CFR  Part  375 

Authority  delegations  (Government 
agencies).  Seals  and  insignia.  Sunshine 
Act. 

18  CFR  Part  388 

Confidential  business  information, 
Freedom  of  information. 

By  direction  of  the  Commission. 

Magalie  R.  Salas, 

Secretary. 

In  consideration  of  the  foregoing,  the 
Commission  proposes  to  amend  parts 
375  and  388,  Chapter  I,  Title  18.  Code 
of  Federal  Regulations  as  follows: 

PART  375— THE  COMMISSION 

1.  The  authority  citation  for  part  375 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  551-557;  15  U.S.C. 
717-717W,  3301-3432;  16  U.S.C.  791-825r. 
2601-2645.  42  U.S.C.  7101-7352. 

2.  Add  §  375.313  to  subpart  C  to  read 
as  follows: 

1375.313    Dalagations  to  the  Critical 
Energy  Infrastnictura  Information 
CoonNnator. 

The  Commission  authorizes  the 
Coordinator  or  the  Coordinator's 
designee  to: 

(a)  Receive  and  review  all  requests  for 
critical  energy  infrastructure 
information  as  defined  in 

§  388.113(c)(1). 

(b)  Make  determinations  whether  a 
particular  requester's  need  for  and 
ability  and  willingness  to  protect  critical 
energy  infrastructure  information 
warrants  limited  disclosure  of  the 
information  to  the  requester. 

(c)  Establish  reasonable  conditions  on 
the  release  of  critical  energy 
infrastructure  information. 

(d)  Release  critical  energy 
infrastructure  information  to  requesters 
who  satisfy  the  requirements  in 
paragraph  (b)  of  this  section  and  agree 
in  writing  to  abide  by  any  conditions  set 
forth  by  the  Coordinator  under 
paragraph  (c)  of  this  section. 

PART  388-4NFORMATION  AND 
REQUESTS 

1.  The  authority  citation  for  part  388 
continues  to  read  as  follows: 

Authority:  5  U.S.C.  301-305.  551,  552  (as 
amended),  553-557; 42  U.S.C.  7101-7352. 

2.  Section  388.112  is  revised  to  read 
as  follows: 
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§388.112    Requeetsforpilvllagod 
treatment  ol  documents  subinitled  to  the 
Commission. 

(a)  Scope.  Any  person  submitting  a 
document  to  the  Commission  may 
request  privileged  treatment  by  claiming 
that  some  or  all  of  the  information 
contained  in  a  particular  document  is 
exempt  from  the  mandatory  public 
disclosure  requirements  of  the  Freedom 
of  Information  Act,  5  U.S.C.  552,  and 
should  be  vrithheld  from  public 
disclosure.  Any  person  submitting 
documents  containing  critical  energy 
infrastructure  information  as  defined  in 
§  388.113  should  follow  the  procedures 
specified  in  this  section. 

(b)  Procedures.  A  person  claiming  that 
information  is  privileged  under  (a)  of 
this  section  must  file: 

(1)  For  documents  submitted  in  hard 

copy, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  in  a  documents,  and  the 
justification  for  nondisclosure  of  the 
information; 

(ii)  The  original  dociunent,  boldly 
indicating  on  the  front  page  either 
"Contains  Privileged  Inifonnation — Do 
Not  Release"  or  "Contains  Privileged 
Critical  Energy  Infrastructure 
Information — ^Do  Not  Release"  and 
identifying  vdthin  the  document  the 
information  for  which  the  privileged 
treatment  is  sought; 

(iii)  Fourteen  copies  of  the  document 
without  the  information  for  which 
privileged  treatment  is  sought,  and  with 
a  statement  indicating  that  information 
has  been  removed  for  privileged 
treatment; 

(iv)  The  name,  title,  address  telephone 
number,  e-mail  address,  and  facsimile 
number  of  the  person  or  persons  to  be 
contacted  regarding  the  request  for 
privileged  treatment  of  documents 
submitted  to  the  Commission. 

(2)  For  documents  submitted  on 
electronic  media, 

(i)  A  written  statement  requesting 
privileged  treatment  for  some  or  all  of 
the  information  on  the  electronic  media, 
and  the  justification  for  non-disclosure 
of  the  iiiiormation; 

(ii)  One  copy  of  a  complete  filing  on 
the  electronic  media  marked  either 
"Contains  Privileged  Information — ^Do 
Not  Release"  or  "Contains  Privileged 
Critical  Energy  Infrastructure 
Information — Do  Not  Release"  and 
identifying  on  the  electronic  media  only 
the  information  for  which  the  privileged 
treatment  is  sought  with  one  paper  copy 
also  marked  either  "Contains  Privileged 
Information — Do  Not  Release"  or 
"Contains  Privileged  Critical  Energy 
Infrastructure  Information — ^Do  Not 
Release"; 


(iii)  One  copy  of  the  electronic  media 
without  the  information  for  which 
privileged  treatment  is  sought  and  with 
a  statement  that  information  has  been 
removed  for  privileged  treatment  with 
fourteen  paper  copies  without  the 
information  for  which  privileged 
treatment  is  sought;  and 

(iv)  The  name,  title,  address, 
telephone  number,  e-mail  address,  and 
facsimile  number  of  the  person  or 
persons  to  be  contacted  regarding  the 
request  for  privileged  treatment  of 
documents  submitted  to  the 
Commission. 

(c)  Effect  of  privilege  claim — (1)  For 
documents  filed  with  the  Commission. 
(i)  The  Secretary  of  the  Commission  will 
place  documents  for  which  privileged 
treatment  is  sought  in  accordance  with 
paragraph  (b)(l)(ii)  of  this  section  in  a 
nonpublic  file,  while  the  request  for 
privileged  treatment  is  pending.  By 
placing  documents  in  a  nonpublic  file, 
the  Commission  is  not  making  a 
determination  on  any  claim  for 
privilege.  The  Commission  retains  the 
right  to  make  determinations  with 
regard  to  any  claim  of  privilege,  and  the 
discretion  to  release  information  as 
necessary  to  carry  out  its  jurisdictional 
responsibilities. 

(li)  The  Secretary  of  the  Commission 
will  place  the  request  for  privileged 
treatment  described  in  paragraph  (b)  of 
this  section  and  a  copy  of  the  original 
document  with  the  privileged 
information  removed  in  a  public  file 
while  the  request  for  privileged 
treatment  is  pending. 

(2)  For  documents  submitted  to 
Commission  staff.  The  notification 
procedures  of  paragraphs  (d)  (e)  and  (f) 
of  this  section  will  be  followed  by  staff 
before  making  a  document  public. 

(d)  Notification  of  request  and 
opportunity  to  comment.  When  a  FOIA 
or  CEII  requester  seeks  a  document  for 
which  privilege  is  claimed,  or  when  the 
Commission  itself  is  considering  release 
of  the  information,  the  Commission 
official  who  will  decide  whether  to 
make  the  document  public  will  notify 
the  person  who  submitted  the  document 
and  give  the  person  an  opportunity  (at 
least  five  days)  in  which  to  comment  in 
writing  on  the  request.  A  copy  of  this 
notice  will  be  sent  to  the  requester. 

(e)  Notification  before  release.  Notice 
of  a  decision  by  the  Commission,  the 
Chairman  of  the  Commission,  the 
Director,  Office  of  External  Affairs,  the 
General  Counsel  or  General  Counsel's 
designee,  a  presiding  officer  in  a 
proceeding  under  part  385  of  this 
chapter,  or  any  other  appropriate  official 
to  deny  a  claim  of  privilege,  in  whole 

or  in  part,  will  be  given  to  any  person 
claiming  that  information  is  privileged 


no  less  than  five  days  before  public 
disclosure.  The  notice  will  briefly 
explain  why  the  person's  objections  to 
disclosiue  are  not  sustained  by  the 
Commission.  A  copy  of  this  notice  will 
be  sent  to  the  FOIA  or  CEH  requester. 

(f)  Notification  of  suit  in  Federal 
courts.  When  a  FOIA  requester  brings 
suit  to  compel  disclosure  of  information 
for  which  a  person  has  claimed 
privileged  treatment,  the  Commission 
will  notify  the  person  who  submitted 
the  documents  of  the  suit. 

3.  Add  §388.113  to  read  as  follows: 

S  388.1 13    Accessing  Critical  Energy 
Infrastructure  Information 

(a)  Scope.  This  section  governs  access 
to  critical  energy  infrastructure 
information  (CEII).  The  rules  governing 
submission  of  CEII  are  contained  in  18 
CFR  388.112(b).  The  Conunission 
reserves  the  right  to  restrict  access  to 
previously  filed  documents  as  well  as 
Commission-generated  documents 
containing  CEII. 

(b)  Purpose.  The  procedures  in  this 
section  are  available  at  the  requester's 
option  as  an  alternative  to  the  FOIA 
procedures  in  §  388.108  where  the 
information  requested  is  exempted  from 
disclosure  under  the  FOIA  because  it 
contains  CEII. 

(c)  Definitions.  For  purposes  of  this 
section: 

(1)  Critical  energy  infrastructure 
information  means  information  about 
proposed  or  existing  critical 
infrastructure  that: 

(i)  Relates  to  the  production, 
generation,  transportation,  transmission, 
or  distribution  of  energy; 

(ii)  Could  be  useful  to  a  person  in 
planning  an  attack  on  critical 
infrastructure; 

(iii)  Is  exempt  from  mandatory 
disclosure  under  the  Freedom  of 
Information  Act,  5  U.S.C.  552;  and 

(iv)  Does  not  simply  give  the  location 
of  the  critical  infrastructure. 

(2)  Critical  infrastructure  means 
systems  and  assets,  whether  physical  or 
virtual,  that  are  so  vital  to  the  United 
States  that  the  incapacity  or  destruction 
of  such  systems  or  assets  would  have  a 
debilitating  impact  on  the  security, 
national  economic  security,  national 
public  health  or  safety,  or  any 
combination  of  those  matters. 

(d)  Optional  procedures  for  requesting 
critical  energy  infrastructure 
information. 

(1)  An  owner/operator  of  a  facility 
may  obtain  CEII  relating  to  its  own 
facility  directly  from  Commission  staff 
without  going  through  the  procedures 
outlined  below. 

(2)  An  agent  or  representative  of  an 
owner/operator  must  obtain  information 
from  the  owner/operator. 
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(3)  If  any  other  requester  has  a 
particular  need  for  information 
designated  as  CEII,  the  requester  may 
request  the  information  using  the 
following  procedures: 

(i)  File  a  written  request  with  the 
Commission's  CEU  Coordinator.  The 
request  shall  contain  the  following: 
requester's  name,  title,  address  and 
telephone  number;  the  name,  address 
and  telephone  number  of  the  person  or 
entity  on  whose  behalf  the  information 
is  requested;  a  detailed  statement 
explaining  the  particular  need  for  and 
intended  use  of  the  information;  and  a 
statement  as  to  the  requester's 
willingness  to  adhere  to  limitations  on 
the  use  and  disclosure  of  the 
information  requested. 

(ii)  Once  the  request  is  received,  the 
CEU  Coordinator  will  determine 
whether  to  release  the  CEII  to  the 
requester.  The  CEII  Coordinator  will 
consider  the  requester's  need  for  the 
information.  If  the  requester  is 
determined  to  be  eligible  to  receive  the 
information  requested,  the  CEU 
Coordinator  will  determine  what 
conditions,  if  any,  to  place  on  release  of 
the  information.  Where  appropriate,  the 
CEII  Coordinator  will  forward  a  non- 
disclosure agreement  to  the  requester  for 
execution.  Once  the  requester  signs  any 
required  non-disclosure  agreement,  the 
CEII  Coordinator  will  make  the  critical 
energy  infrastructiire  information 
available  to  the  requester.  The  CEII 
Coordinator's  decisions  regarding 
release  of  CEII  are  final  decisions  for 
piirposes  of  §  385.713. 

(iii)  The  CEII  Coordinator  will  attempt 
to  respond  to  the  requester  imder  this 
section  according  to  the  timing  required 
for  responses  under  the  Freedom  of 
Information  Act  in  §  388.108(c),  and 
will  provide  notice  to  the  submitter  in 
accordance  with  §  388.112(d)  and  (e). 

Appendix — List  of  Respondents 

Note:  This  appendix  will  not  appear  in  the 
Code  of  Federal  Regulations. 

1.  Adirondack  Mountain  Club 

2.  American  Library  Association 

3.  American  Public  Power  Association 

(APPA) 

4.  American  Superconductor  Corporation 

5.  American  Transmission  Company.  LLC 

6.  Atlanta  Gas  Light  Company;  Chattanooga 

Gas  Company;  Virginia  Natural  Gas,  Inc. 

7.  Blue  Ridge  Power  Agency;  East  Texas 

Electric  Cooperative 

8.  Bonneville  Power  Administration 

9.  Central  Maine  Power 

10.  Connecticut  Department  of  Public  Utility 

Control 

11.  Duke  Energy  Trading  Group,  which 

includes: 
Algonquin  Gas  Transmission  Company 
East  Tennessee  Natural  Gas  Company 
Texas  Eastern  Transmission,  LP 


12.  Duquesne  Light  Company 

13.  Dynegy  Power  Marketing,  Inc. 

14.  Edison  Electric  Institute  (EEI).*  including 
EEI  Alliance  of  Energy  Suppliers 

EEI  Transmission  Group 

15.  Electric  Power  Supply  Association 

16.  Exelon  Corporation,  on  behalf  of  its 

public  utility  subsidiaries: 
PECO  Energy  Company 
Commonwealth  Edison  Company 

17.  Interstate  Natural  Gas  Association  of 

America  (INGAA)* 

18.  LegalNet Works,  Lee  M.  Zeichner 

19.  Leggett.  Nickolaus  E.,  Independent 

Technology  Analyst 

20.  Maine  Public  Utilities  Commission 

21.  Member  Systems  (members  of  the 

Transmission  Owners  Committee  for  the 

Energy  Association  of  New  York  State], 

includes: 
Central  Hudson  Gas  and  Electric 

Corporation 
Consolidated  Edison  Company  of  New 

York,  Inc. 
LIPA 

New  York  State  Electric  &  Gas  Corporation 
Orange  and  Rockland  Utilities,  Inc. 
Rochester  Gas  and  Electric  Corporation 
Power  Authority  of  New  York 

22.  Michigan  Public  Power  Agency;  Michigan 

South  Central  Power  Agency 

23.  MidAmerican  Energy  Company* 

24.  Mid-Continent  Area  Power  Pool  (MAPP), 

based  on  survey  of  MAPP  members 

25.  National  Association  of  Regulatory  Utility 

Commissioners  (NARUC) 

26.  National  Grid 

27.  National  Hydropower  Association  (NHA) 

(non-public  filing) 

28.  National  Rural  Electric  Cooperative 

Association  (NRECA) 

29.  Utilities  Commission,  City  of  New 

Smyrna  Beach,  Florida 

30.  New  York  State  Public  Service 

Commission 

31.  New  York  Attorney  General,  Eliot  Spitzer 

32.  NiSource  Pipelines,  consisting^ of: 
Columbia  Gas  Transmission  Corporation 
Columbia  Gulf  Transmission  Company 
Crossroads  Pipeline  Company 
Granite  State  Gas  Transmission,  Inc. 

33.  North  American  Electric  Reliability 

Council  (NERC) 

34.  North  Carolina  Electric  Membership 

Corporation 

35.  Oklahoma  Gas  and  Electric  Company 

36.  OMB  Watch 

37.  PJM  Interconnection,  L.L.C.,  PJM  arranges 

filings  required  of  the  Mid  Atlantic  Area 
Council,  such  as  form  715.  PJM's 
responses  periain  to  PJM  data  emd 
MAAC  data. 

38.  Platts,  a  division  of  the  McGraw-Hill 

Companies 

39.  Process  Gas  Consumers  Croup;  American 

Forest  &  Paper  Association;  American 
Iron  and  Steel  Institute:  Georgia 
Industrial  Group:  Florida  Industrial  Gas 
Users;  Industrial  Gas  Users  of  Florida: 
United  States  Gypsum  Company: 
Collectively,  "the  Industrials" 

40.  Public  Citizen  Litigation  Group 

41.  Public  Utilities  Commission  of  Ohio; 

Oklahoma  Corporation  Commission; 
Michigan  Public  Service  Commission 

42.  Public  Utilities  Fortnightly 


43.  Public  Utility  District  No.  1  of  Chelan 

County,  Washington* 

44.  Reliant  Energy  HL  &  P 

45.  Reliant  Resources,  Inc. 

46.  Reporters  Committee  for  Freedom  of  the 

Press 

47.  Southern  California  Edison  Company 

48.  Southern  Company  Services,  Inc.,  acting 

for  itself  and  as  agent  for: 
Alabama  Power  Company 
Georgia  Power  Company 
Gulf  Power  Company 
Mississippi  Power  Company 
Savaimali  Electric  and  Power  Company 
Southern  Power  Company 

49.  Washington  Legal  Foundation,  along  with 

Economic  Freedom  Law  Clinic,  George 
Mason  University  of  Law 

50.  Williston  Basin  Interstate  Pipeline 

Company* 

*  Filed  both  public  and  non-public 
responses. 

[FR  Doc.  02-23302  Filed  9-12-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[CGD08-O2-016] 
RIN2115— AE84 

Regulated  Navigation  Area;  ixmsr  Mi 
River  Mile  529.8  to  532.3,  Grwnvliie. 
Mississippi 

agency:  Coast  Guard,  DOT. 

ACTION:  Notice  of  proposed  rulemaking. 

SUMMARY:  The  Coast  Guard  proposes  to 
establish  a  regulated  navigation  area 
(RNA)  for  all  waters  of  the  Lower 
Mississippi  River  beginning  at  mile 
529.8  and  ending  at  mile  532.3  in 
Greenville,  Mississippi.  This  RNA  is 
needed  to  protect  bridge  construction 
personnel,  equipment,  and  vessels  from 
potential  safety  hazards  associated  with 
construction  of  the  new  U.S.  Highway 
82  Greenville  Bridge  at  mile  530.8. 
Deviation  from  this  rule  would  be 
prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Memphis,  or  his  designated 
representative. 

DATES:  Comments  and  related  material 
must  reach  the  Coast  Guard  on  or  before 
November  12,  2002. 
ADDRESSES:  You  may  mail  comments 
and  related  material  to  U.S.  Coast  Guard 
Marine  Safety  Office  Memphis,  200 
Jefferson  Avenue,  Memphis,  TN,  38103- 
2300.  Marine  Safety  Office  Memphis 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
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being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
U.S.  Coast  Guard  Marine  Safety  Office 
Memphis  between  8  a.m.  and  4  p.m., 
Monday  through  Friday,  except  Federal 
holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  (LT)  Malcolm  McLellan, 
Marine  Safety  Detachment  Greenville,  at 
(662)  332-0964. 
SUPPLEMENTARY  INFORMATION: 

Request  for  Conunents 

We  encourage  you  to  participate  in 
this  rulemaking  by  submitting 
comments  and  related  material.  If  you 
do  so,  please  include  your  name  and 
address,  identify  the  docket  number  for 
this  rulemaking  [CDG08-02-161, 
indicate  the  specific  section  of  this 
doctmient  to  which  each  comment 
applies,  and  give  the  reason  for  each 
comment.  Please  submit  all  comments 
and  related  material  in  an  imbound 
format,  no  larger  than  8V2  by  11  inches, 
suitable  for  copying.  If  you  would  like 
to  know  they  reached  us,  please  enclose 
a  stamped,  self-addressed  postcard  or 
envelope.  We  will  consider  all 
comments  and  material  received  during 
the  comment  period.  We  may  change 
this  proposed  rule  in  view  of  them. 

Public  Meeting 

We  do  not  now  plan  to  hold  a  public 
meeting.  But  you  may  submit  a  request 
for  a  meeting  by  writing  to  U.S.  Coast 
Guard  Marine  Safety  oiffice  Memphis  at 
the  address  under  ADDRESSES  explaining 
why  one  would  be  beneficial.  If  we 
determine  that  one  would  aid  this 
rulemaking,  we  Mrill  hold  one  at  a  time 
and  place  announced  by  a  later  notice 
in  the  Federal  Register. 

Background  and  Purpose 

Since  1972,  the  existing  U.S.  Highway 
82  Greenville  Bridge,  mile  531.3  on  the 
Lower  Mississippi  River,  Greenville, 
Mississippi,  has  been  struck  more  times 
than  any  other  bridge  on  the  Mississippi 
River.  As  a  resiilt,  a  new.  U.S.  Highway 
82  Greenville  Bridge  is  currently  being 
constructed  further  from  the  river  bend 
at  mile  530.8  on  the  Lower  Mississippi 
River.  Construction  on  the  new  bridge  is 
expected  to  continue  until  August  of 
2005. 

When  construction  began,  broadcasts 
to  mariners  were  made  requesting 
mariners  to  navigate  in  the  channel  to 
avoid  hazarding  bridge  construction 
activities,  and  to  maintain  contact  with 
the  on-scene  work  vessel  when  passing 
the  bridge  construction  site.  These 
requests  were  not  effective. 

Because  of  the  safety  concerns 
associated  with  the  bridge  construction 


and  a  second  simultaneous  construction 
project  being  conducted  by  the  Army 
Corp  of  Engineers  in  the  same  vicinity, 
the  Eighth  Coast  Guaid  District 
Commander  established  a  temporary 
final  rule  creating  an  RNA  for  miles 
529.8  to  537.0  extending  the  entire 
width  of  the  river.  This  rule  was 
published  in  the  Federal  Register  on 
July  25,  2002  (67  FR  48550)  and  will 
expire  on  November  30,  2002. 

With  the  completion  of  the  Army 
Corp  of  Engineers  project  schedtiled  for 
November  30,  2002  some  of  the 
restrictions  imposed  by  the  existing 
temporary  rule  will  no  longer  be 
required.  The  Coast  Guard  proposes  to 
create  a  new  regulated  navigation  area 
(RNA)  to  protect  construction 
personnel,  equipment,  and  vessels  from 
potential  safety  hazards  associated  with 
the  bridge  construction  for  the  duration 
of  the  project.  The  proposed  rule  would 
allow  one-way  traffic  through  the  area 
24  hours  a  day.  It  would  also  reduce  the 
size  of  the  area  from  7.2  miles  to  2.5 
miles. 

Discussion  of  Proposed  Rule 

In  our  proposed  rule,  a  RNA  would  be 
established  for  all  waters  of  the  Lower 
Mississippi  River  from  mile  529.8  to 
532.3,  extending  the  entire  width  of  the 
river.  This  RNA  would  apply  to  all 
vessels  except  construction  vessels. 
Construction  vessels  would  be  defined 
as  those  vessels  engaged  in  the 
construction  of  the  new  U.S.  Highway 
82  Greenville  Bridge. 

Vessels  would  be  prohibited  from 
meeting  or  overtaking  other  vessels 
within  the  RNA.  When  downbound 
vessels  reached  mile  534.8,  they  would 
have  to  make  a  broadcast  in  the  blind 
on  VHF-FM  channel  13  aimouncing 
thefr  estimated  time  of  arrival  at  mile 
532.3.  When  upbound  vesseb  reached 
mile  528.3,  they  would  have  to  make  a 
broadcast  in  the  blind  on  VHF-FM 
channel  13  announcing  their  estimated 
time  of  arrival  at  mile  529.8.  If  a 
downboimd  vessel  were  already  in  the 
RNA,  the  upboimd  vessel  would  have  to 
adjust  its  speed  to  avoid  a  meeting 
situation  in  the  RNA. 

Vessels  would  have  to  proceed  at 
minimum  safe  speed  while  in  the  RNA. 

All  vessels  would  be  required  to 
contact  the  on-scene  work  vessel  on 
VHF-FM  channel  13,  Monday  through 
Saturday  bom  7  a.m.  to  6  p.m.,  prior  to 
entering  the  RNA.  All  vessels  would 
have  to  continually  monitor  VHF-FM 
channel  13  on  their  radiotelephone 
while  in  and  approaching  the  RNA. 

No  vessel  would  be  allowed  to  transit 
between  the  caissons  and  the  bank  at 
mile  530.8. 


Deviation  frt)m  this  rule  would  be 
prohibited- unless  specifically 
authorized  by  the  Captain  of  the  Port 
Memphis,  or  his  designated 
representative.  They  can  be  contacted 
via  VHF  Channel  13  or  16,  or  via 
telephone  at  (901)  544-3941. 

Regulatory  Evaluation 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
"significant"  under  the  regulatory 
policies  and  procedures  of  the 
Department  of  Transportation  (DOT)  (44 
FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposed  rule 
to  be  so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  ihe 
regulatory  policies  and  procedures  of 
DOT  is  unnecessary.  The  impacts  on 
routine  navigation  are  expected  to  be 
minimal. 

Representatives  from  the  bridge 
construction  project  have  met  with  local 
industry  including  the  Lower 
Mississippi  River  Committee  (LOMRC) 
to  discuss  ways  to  minimize  the 
economic  impact.  LOMRC  is  an 
industry  body,  composed  primarily  of 
companies  that  transport  commodities 
between  Cairo,  IL  and  New  Orleans,  LA. 
It  represents  carriers,  facilities,  and 
other  maritime  interests  for  the  entire 
Lower  Mississippi  River.  Economic 
impact  should  be  minimal  because 
vessel  traffic  would  be  allowed  to  transit 
the  RNA  24  hours  a  day.  Upbound 
vessels  may  experience  short  delays 
while  waiting  for  downbound  vessels  to 
complete  their  transit  of  the  RNA  but 
would  be  allowed  to  continue  their 
transit  afterwards. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  thefr  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  proposed  rule 
would  not  have  a  significant  economic 
impact  on  a  substantial  nimiber  of  small 
entities.  Thisrule  would  affect  the 
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following  entities,  some  of  vyhich  may 
be  small  entities:  the  owners  or 
operators  of  vessels  intending  to  transit 
the  Lower  Mississippi  River  from  mile 
529.8  to  mile  532.3.  This  RNA  would 
not  have  a  significant  economic  impact 
on  a  substantial  number  of  small  entities 
for  the  reasons  enumerated  under  the 
Regulatory  Evaluation  above. 

If  you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  (see 
ADDRESSES)  explaining  why  you  think  it 
qualifies  and  how  and  to  what  degree 
this  rule  would  economically  affect  it. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  want  to  assist  small  entities  in 
understanding  this  proposed  rule  so  that 
they  can  better  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
business,  organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  LT  Malcolm 
McLellan,  Marine  Safety  Office 
Memphis,  at  (662)  332-0964. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520.). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  proposed  rule  under  that  Order  and 
have  determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  proposed  rule  would  not 
result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 


Taking  of  Private  Property 

This  proposed  rule  would  not  affect  a 
taking  of  private  property  or  otherwise 
have  taking  implications  under 
Executive  Order  12630,  Governmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights. 

Civil  Justice  Reform 

This  proposed  rule  meets  applicable 
standards  in  sections  3(a)  and  3(b)(2)  of 
Executive  Order  12988,  Civil  Justice 
Reform,  to  minimize  litigation, 
eliminate  ambiguity,  and  reduce 
burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13045. 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks.  This  rule  is  not  an  economically 
significant  rule  and  would  not  create  an 
environmental  risk  to  health  or  risk  to 
safety  that  might  disproportionately 
affect  children. 

Indian  Tribal  Governments 

This  proposed  rule  does  not  have 
tribal  implications  under  Executive 
Order  13175,  Consultation  and 
Coordination  with  Indian  Tribal 
Governments,  because  it  would  not  have 
a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes. 
We  invite  your  comments  on  how  this 
proposed  rule  might  impact  tribal 
governments,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  EfiEects 

We  have  analyzed  this  proposed  rule 
under  Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  Order  because 
it  IS  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  proposed 
rule  and  concluded  that,  under  figure  2- 


1,  paragraph  (34)(g)  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
this  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  "Categorical  Exclusion 
Determination"  is  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(Water),  Reporting  and  recordkeeping 
requirements,  Security  measures. 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  proposes  to 
amend  33  CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UNITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1.  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  §  165.816  is  added  to  read 
as  follows: 

§165.816    Regulated  Navigation  Area; 
Lower  Mississippi  River  Mile  529.8  to  532.3, 
Greenviile,  Mississippi. 

(a)  Definition.  Construction  vessels  are 
defined  as  those  vessels  engaged  in 
construction  of  the  new  U.S.  Highway 
82  Greenville  Bridge. 

(b)  Location.  The  following  area  is  a 
regiUated  navigation  area  (RNA):  the 
waters  of  the  Lower  Mississippi  River 
from  mile  529.B  to  mile  532.3,  extending 
the  entire  width  of  the  river. 

(c)  Regulations.  (1)  Vessels  are 
prohibited  from  meeting  or  overtaking 
other  vessels  within  the  RNA. 

(i)  When  downbound  vessels  reach 
mile  534.8,  they  shall  make  a  broadcast 
in  the  blind  on  VHF-FM  channel  13 
announcing  their  estimated  time  of 
arrival  at  mile  532.3. 

(ii)  When  upboimd  vessels  reach  mile 
528.3,  they  shall  make  a  broadcast  in  the 
blind  on  VHF-FM  channel  13 
annoimcing  their  estimated  time  of 
arrival  at  mile  529.8.  If  a  downboimd 
vessel  is  already  in  the  RNA,  the 
upboimd  vessel  shall  adjust  its  speed  so 
as  to  avoid  a  meeting  situation  in  the 
RNA. 

(2)  Vessels  shall  proceed  at  minimum 
safe  speed  while  in  the  RNA. 

(3)  Vessels  shall  contact  the  on-scene 
work  vessel,  Monday  through  Saturday 
from  7  a.m.  to  6  p.m.,  prior  to  entering 
the  RNA.  All  vessels  shall  continually 
monitor  VHF-FM  channel  13  on  their 
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radiotelephone  while  in  and 
approaching  the  RNA. 

G4)  No  vessel  may  transit  between  the 
caissons  and  the  bank  at  mile  530.8. 

(5)  Deviation  from  this  rule  is 
prohibited  unless  specifically 
authorized  by  the  Captain  of  the  Port 
Memphis,  or  his  designated 
representative.  They  may  be  contacted 
via  VHF  Channel  13  or  16,  or  via 
telephone  at  (901)  544-3941. 

Dated:  September  4,  2002. 
Roy  J.  Casto, 

Rear  Admiral,  U.S.  Coast  Guard,  Commander, 
Eighth  Coast  Guard  District. 
[FR  Doc.  02-23404  Filed  9-12-02;  8:45  am] 
BUJJNG  CODE  4910-15-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 

[CA  270-O366b:  FRL-7272-5] 

Revisions  to  ttie  California  State 
Impiomentatlon  Plan,  El  Dorado 
County  Air  Pollution  Control  District 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Proposed  rule. 

S4JMMARY:  EPA  is  proposing  to  approve 
revisions  to  the  El  Dorado  County  Air 


Pollution  Control  District  (EDCAPCD) 
portion  of  the  California  State 
Implementation  Plan  (SIP).  These 
revisions  concern  Oxides  of  Nitrogen 
(NOx)  emissions  from  stationary 
internal  combustion  (IC)  engines  rated 
at  more  than  50  brake  horsepower  (bhp). 
We  are  proposing  to  approve  a  local  rule 
to  regulate  these  emission  sources  under 
the  Clean  Air  Act  as  amended  in  1990 
(CAA  or  the  Act). 

DATES:  Any  comments  on  this  proposal 
must  arrive  by  October  15,  2002. 
ADDRESSES:  Mail  comments  to  Andy 
Steckel,  Rulemaking  Office  Chief  (AIR- 
4),  U.S.  Environmental  Protection 
Agency,  Region  IX,  75  Hawthorne 
Street.  San  Francisco.  CA  94105-3901. 

You  can  inspect  copies  of  the 
submitted  SIP  revisions  and  EPA's 
technical  support  document  (TSD)  at 
our  Region  K  office  during  normal 
business  hours.  You  may  also  see  copies 
of  the  submitted  SIP  revisions  at  the 
following  locations: 
California  Air  Resoiu-ces  Board, 

Stationary  Source  Division.  Rule 

Evaluation  Section,  1001  "I"  Street, 

Sacramento,  CA  95814. 
El  Dorado  County  Air  Pollution  Control 

District,  2850  Fairlane  Court,  Building 

C,  Placerville,  CA  95667. 

A  copy  of  the  rule  may  also  be 
available  via  the  Internet  at  http:// 


www.arb.ca.gov/drdb/drdbltxt. htm. 
Please  be  advised  that  this  is  not  an  EPA 
Web  site  and  may  not  contain  the  same 
version  of  the  rule  that  was  submitted 
to  EPA. 

FOR  FURTHER  INFORMATION  CONTACT: 

Chamjit  Bhullar,  EPA  Region  IX.  (415) 
972-3960. 

SUPPLEMENTARY  INFORMATION:  This 
proposal  addresses  the  following  local 
rule:  EDCAPCD  233.  In  the  Rules  and 
Regulations  section  of  this  Federal 
Register,  we  are  approving  this  local 
rule  in  a  direct  final  action  without 
prior  proposal  because  we  believe  these 
SIP  revisions  are  not  controversial.  If  we 
receive  adverse  comments,  however,  we 
will  publish  a  timely  withdrawal  of  the 
direct  final  rule  and  address  the 
comments  in  subsequent  action  based 
on  this  proposed  rule. 

We  do  not  plan  to  open  a  second 
comment  period,  so  anyone  interested 
in  commenting  should  do  so  at  this 
time.  If  we  do  not  receive  adverse 
comments,  no  further  activity  is 
planned.  For  further  information,  please 
see  the  direct  final  action. 

Dated:  August  20.  2002. 
Keith  Takata, 

Acting  Regional  Administrator,  Region  IX. 
(FR  Doc.  02-23254  Filed  9-12-02:  8:4.5  ami 
8IUJNC  CODE  65a»-90-l> 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Califomia  Coast  Provincial  Advisory 
Committee 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

summary:  The  California  Coast 
Provincial  Advisory  Committee  (PAC) 
will  meet  on  September  25  and  26, 
2002,  in  Humboldt  County,  Califomia. 
The  purpose  of  the  meeting  is  to 
conduct  field  monitoring  relating  to 
implementing  the  Northwest  Forest 
Plan.  Three  Late  Successional  Reserve 
density  management  projects  on  federal 
lands  will  be  monitored  for  compliance 
with  Standards  and  Guidelines. 

DATES:  The  monitoring  field  trip  will  be 
from  9  a.m.  to  3:30  p.m.  on  September 
25  and  from  8  a.m.  to  5  p.m.  on 
September  26. 

ADDRESSES:  The  September  25  field  trip 
will  begin  at  the  Bureau  of  Land 
Management  office,  1695  Heindon  Rd., 
in  Acrata,  CA,  and  travel  to  Lacks  Creek. 
The  September  26  field  trip  will  begin 
at  the  Forest  Supervisor's  Office,  Six 
Rivers  National  Forest,  1330  Bayshore 
Way,  Eureka,  CA,  and  travel  to  a  project 
on  the  North  Fork  Eel  River  and  a  road 
decommissioning  project  on  the 
national  forest. 

FOR  FURTHER  INFORMATION  CONTACT: 
Phebe  Brown,  Committee  Coordinator, 
USDA,  Mendocino  National  Forest,  825 
N.  Humboldt  Avenue,  Willows,  CA 
95988,  (530)  934-3316;  e-mail 
pybrown@fs.fed.  us. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Public 
input  opportimity  will  be  provided  and 
individuals  will  have  the  opportunity  to 
address  the  Committee. 


Dated:  September  6,  2002. 
James  Fen  wood. 

Forest  Supervisor. 

[FR  Doc.  02-23363  Filed  9-12-02:  8:45  am] 

BILLING  CODE  3410-11-M 

DEPARTIMENT  OF  AGRICULTURE 

Forest  Service 

Steamboat  Mountain  Mining 
Operations,  Rogue  River  National 
Forest,  Jackson  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  an 
environmental  impact  statement. 

SUMMARY:  The  USDA.  Forest  Service 
will  prepare  an  environmental  impact 
statement  (EIS)  in  response  to  Vest-0- 
Land  Enterprises,  Inc.'s  proposfed  Plan 
of  Operations,  for  the  purpose  of 
establishing  operational  terms  and 
conditions  as  deemed  reasonable,  and  to 
in  due  course,  promote  the  development 
of  locatable  mineral  resources  of  the 
United  States,  as  mandated  by  the 
Mining  Law  of  1872. 
DATES:  Comments  concerning  the  scope 
of  this  analysis  should  be  received  by 
October  15,  2002. 

ADDRESSES:  Send  written  comments  to 
Erin  Connelly,  District  Ranger, 
Applegate  Ranger  District,  Rogue  River 
National  Forest,  6941  Upper  Applegate 
Road,  Jacksonville.  Oregon,  97530- 
9314.  FAX  (541)  899-3888. 
FOR  FURTHER  INFORMATION  CONTACT: 
Bengt  Hamner.  Assistant  Lands  Staff, 
Rogue  River  National  Forest,  (541)  858- 
2304,  or  Carol  Spinos,  Planner, 
Applegate  Ranger  District,  (541)  899- 
3843. 

SUPPLEMENTARY  INFORMATKW:  Under  the 
terms  of  the  1872  Mining  Law,  a  mineral 
claimant,  a  k  a  Vest-O-Land  Enterprises, 
Inc. ,  proposes  to  exercise  his  exclusive, 
mineral  extraction  rights  by  conducting 
surface  or  "open  pit"  gold,  platinum 
and  rodium  withdrawal,  from 
overlapping  Mining  Claims  #146192 
and  #146193  (DVT  #3  and  DVT  #4).  The 
location  of  the  Steamboat  Mountain 
Mining  Operations  in  NEV4  of  Section 
20,  Township  40  South,  Range  4  West, 
Willamette  Meridian,  Jackson  County, 
Oregon.  The  proposed  8-acre  operations 
site  is  located  approximately  .75  air 
miles  south  of  Steamboat  Mountain 
peak,  between  3,000-3,200  feet  above 


sea  level  on  National  Forest  System 
Lands.  The  claimant  plans  to  facilitate 
mineral  production  over  the  next  fifteen 
years  by  excavating  an  open  pit  area 
approximately  70-200  feet  depth  x  840 
feet  width.  The  Steamboat  Moimtain 
Mining  Operations  would  provide  for 
stages  (year-by-year)  excavation, 
resulting  in  the  removal  of  over  4,400 
cubic  yards  of  bedrock  aimually.  Initial 
clearing  would  include  the  incidental 
cutting  of  approximately  25-50 
commercially  valuable  trees.  Rock 
would  be  blasted,  crushed,  loaded  on 
trucks  with  an  excavator,  and  hauled  off 
National  Forest  System  Lands  (estimate 
5  semi-truck  loads/day),  along  Forest 
Service  Road  300  to  County  Road  777, 
for  gold  recovery  processing  off  of 
national  forest. 

Proposed  Action 

Under  the  provisions  of  the  National 
Environmental  Policy  Act  (NEPA),  the 
Rogue  River  National  Forest,  Applegate 
Ranger  District,  proposes  to  fulfill  all 
legally  mandated  environmental 
analysis  and  statement  requirements, 
including  the  establishment  of  operating 
terms  and  conditions.  The  application 
of  operational  terms  and  conditions  are 
intended  to  direct  mining  operation 
mitigation  and  reclamation  activities  to 
minimize  adverse  effects  on  National 
Forest  System  surface  resources  (36  CFR 
228.1). 

Preliminary  Alternatives 

The  following  preliminary 
alternatives  will  be  analyzed  in  the 
forthcoming  draft  EIS;  No- Action  (as 
required  by  NEPA),  a  baseline 
alternative  that  assumes  mining  without 
any  terms  and  conditions,  an  alternative 
that  assumes  mining  with  associated 
terms  and  conditions  as  proposed  by  the 
claimant,  and  an  alternative  that 
incorporates  proposed  claimant  terms 
and  conditions,  as  well  as  additional 
premiimi  terms  and  conditions  for 
resource  protection. 

Responsible  0£Bcial/Nature  of  Decision 
To  Be  Made 

the  Responsible  Official,  Erin 
Connelly,  Applegate  District  Ranger, 
will  review  the  analysis  contained  in 
the  Steamboat  Mountain  Mining 
Operations  Environmental  Impact 
Statement  (EIS),  to  decide  whether  or 
not  terms  and  conditions  shall  be 
required,  and  if  so,  specially  where, 
when,  and  to  what  extent  they  shall  be 


employed.  The  ensuring  Record  of 
Decision  tied  to  the  final  EIS  would  not 
directly  restilt  in  the  approval  of  the 
claimants'  Plan  of  Operations  (POO). 
Rather,  the  Record  of  Decision  woiild 
fulfill  legal  requirements  and  provide 
rationale  for  establishing  reasonable 
terms  and  conditions. 

Comment  Requested 

This  notice  of  intent  initiates  the 
scoping  process  under  NEPA,  which 
will  guide  the  development  of  the  draft 
EIS.  The  draft  EIS  is  expected  to  be  filed 
with  the  Environmental  Protection 
Agency  (EPA)  and  to  be  available  for 
public  comment  by  November  2002. 
The  comment  period  for  the  draft  EIS 
will  be  45  days  bom.  the  date  EPA 
publishes  the  Notice  of  Availability  in 
the  Federal  Reeister. 

At  the  end  of  this  period,  comments 
submitted  to  the  Forest  Service, 
including  names  and  addresses  of  those 
who  responded,  will  be  considered  part 
of  the  public  record  for  this  proposal, 
and  as  such  will  be  available  for  public 
review.  Comments  submitted 
anonymously  will  be  accepted  and 
considered;  however,  those  who  submit 
anonymous  comments  will  not  have 
standing  to  appeal  the  subsequent 
decision  under  36  CFR  part  215. 
Additionally,  pursuant  to  7  CFR  1.27(d), 
any  person  may  request  the  agency  to 
withhold  a  submission  from  the  public 
record  by  showing  how  the  Freedom  of 
Information  Act  (FOLA)  permits  such 
confidentiality.  Persons  requesting  such 
confidentiality  should  be  aware  that, 
under  the  FOLA,  confidentiality  may  be 
granted  in  only  very  limited 
circumstances,  such  as  to  protect  trade 
secrets.  The  Forest  Service  will  inform 
the  requester  of  the  agency's  decision 
regarding  the  request  for  confidentiality, 
and  where  the  request  is  denied,  the 
agency  will  return  the  submission  and 
notify  the  requester  that  the  comments 
may  be  resubmitted  with  or  without 
name  and  address  within  a  specified 
number  of  days. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  EISs  must  structiu^ 
their  participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions. 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC,  435  U.S.  519.  533  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  EIS  state,  but  that  are 
not  raised  until  completion  of  the  final 
EIS,  may  be  waived  or  dismissed  by  the 
courts.  CityAngoon  v.  Model,  803  F.2d 


1016, 1022  (9th  Cir,  1986)  and 
Wisconsin  Heritages,  Inc.  v.  Harris,  490 
F.  Supp.  1334,  1338  (E.D.  Wis.  1980). 
Because  of  these  court  rulings,  it  is 
important  that  those  interested  in  this 
proposed  action  participate  by  the  close 
of  the  45-day  comment  period  so 
substantive  comments  and  objections 
are  made  available  to  the  Forest  Service 
at  a  time  when  it  can  meaningfully 
consider  them  and  respond  to  them  in 
the  final  envirorunental  impact 
statement. 

To  assist  the  Forest  Service  in 
identifying  and  considering  issues  and 
concerns  on  the  proposed  action, 
comments  on  the  draft  EIS  should  be  as 
specific  as  possible.  It  is  also  helpful  if 
comments  refer  to  specific  pages  or 
chapters  of  the  draft  EIS.  Comments 
may  also  address  the  adequacy  of  the 
draft  EIS  or  the  merits  of  the  alternatives 
formulated  and  discussed  in  the 
statement.  Reviewers  may  wish  to  refer 
to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 
National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

Comments  on  the  draft  EIS  will  be 
analyzed,  considered,  and  responded  to 
by  the  Forest  Service  in  preparing  the 
final  EIS.  The  final  EIS  is  scheduled  to 
be  completed  in  January  2003.  The 
responsible  official  will  consider 
conunents,  responses,  environmental 
consequences  discussed  in  the  final  EIS 
and  applicable  laws,  regulations,  and 
policies  in  making  this  decision.  The 
responsible  official  will  docimient  the 
decision  and  rationale  for  the  decision 
in  the  Record  of  Decision.  It  will  be 
subject  to  Forest  Service  Appeal 
Regulations  (36  CFR  Part  215). 

Dated:  November  9,  2002. 
Erin  Connelly, 
District  Ranger. 

[FR  Doc.  02-23343  Filed  9-12-02;  8:45  am) 
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DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Notice  of  Intent  To  Prefiare  a 
Supplemental  Environmental  Impact 
Statement  To  Disclose  the 
Environmental  Impact  of  Proposed 
Changes  to  the  Kensington  Gold  Mine 
Protect;  Tongass  National  Forest, 
Juneau  Ranger  District,  Juneau,  AK 

agency:  Forest  Service,  USDA. 

ACTION:  Notice,  intent  to  prepare  a 
supplemental  environmental  impact 
statement. 


SUMMARY:  Pursuant  to  section  102(2)(C) 
of  the  National  Environmental  Policy 
Act  of  1969.  the  USDA  Forest  Service, 
Tongass  National  Forest,  under  the 
direction  of  the  Juneau  Ranger  District, 
will  prepare  a  supplemental 
environmental  impact  statement  (SEIS) 
to  analyze  and  display  the  effects  of 
proposed  changes  to  the  Kensington 
Gold  Project,  located  on  public  and 
private  lands  in  southeastern  Alaska. 
The  mine  is  operated  by  Coeur  Alaska. 
Inc.  and  is  located  approximately  45 
miles  north  of  downtown  Juneau.  An 
Environmental  Impact  Statement  was 
completed  and  a  Record  of  Decision 
signed  on  January  29, 1992.  A  new 
Record  of  Decision,  based  on  a 
Supplemental  Environmental  Impact 
Statement,  was  signed  on  August  1 , 
1997.  The  proposed  changes  to  the 
Kensington  Gold  Project  Plan  of 
Operations  are  relative  to  the  August  1 . 
1997  decision. 

DATES:  Comments  will  be  accepted 
throughout  the  EIS  process  but,  to  be 
most  useful  during  the  analysis,  they 
should  be  received  in  writing  on  or 
before  October  15,  2002. 
ADDRESSES:  Written  comments  and 
suggestions  concerning  the  analysis 
should  be  sent  to  Jeff  OeFreest,  Minerals 
Program  Manager,  Juneau  Ranger 
District,  8465  Old  Dairy  Road.  Juneau. 
Alaska.  99801  or  e-mail  to 
jdefreest®fs.fed.us. 

FOR  FURTHER  INFORMATK>N  CONTACT:  Jeff 
DeFreest.  Minerals  Program  Manager, 
Jimeau  Ranger  District,  8465  Old  Dairj' 
Road.  Jimeau,  Alaska  99801;  phone 
(9074)  586-8800;  fax  (907)  790-7464  or 
e-mail  to  jdefreest@fs.fed.us. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  operations  are  subject  to 
approval  of  a  Plan  of  Operations  under 
36  CFR,  part  228,  which  is  intended  to 
ensure  that  adverse  environmental 
effects  on  National  Forest  System  lands 
and  resources  are  minimized.  The 
proposed  changes  to  the  project's  Plan 
of  Operations  include  the  following: 

1.  Marine  access  facilities  would  be 
relocated  from  Comet  Beach,  on  the 
shore  of  Lynn  Canal,  to  new  facilities 
located  at  Slate  Creek  Cove. 

2.  An  access  tunnel  would  be  driven 
from  the  existing  Kensington  Portal  to 
the  Jualin  claims. 

3.  The  Dry  Tailings  Facility  and 
related  filter  plant,  approved  in  the  1997 
decision,  would  not  be  constructed. 
Tailings  would  be  transported,  as  slurr>% 
via  a  pipeline  from  the  mill  site  to  a 
subaqueous  disposal  site  in  an  existing 
lake  at  the  headwaters  of  Slate  Creek. 

4.  Process  and  support  facilities  for 
operation  of  the  Kensington  Mine  would 
be  located  at  the  Jualin  claims. 
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5.  Fuel  storage  and  borrow  source 
requirements  would  reduced. 

6.  A  permanent  personnel  camp 
would  not  be  constructed.  Mine  workers 
would  commute  daily  by  ferry  from  a 
facility  at  Echo  Cove  to  the  dock  facility 
at  Slate  Creek  Cove. 

The  purpose  and  need  for  the 
Proposed  Action  is  to  consider  certain 
changes  to  the  1998  approved  Plan  of 
Operations  for  the  Kensington  Gold 
Project  regarding  access,  tailings 
disposal  and  support  facilities  in  order 
to  improve  efficiency  and  to  reduce  the 
area  of  surface  disturbance  and  other 
enviroimiental  impacts. 

In  addition  to  the  Forest  Service,  the 
Environmental  Protection  Agency  and 
U.S.  Army  Corps  of  Engineers  have 
jiuisdiction  and  will  participate  as 
cooperating  agencies  in  the  preparation 
of  the  SEIS.  The  Forest  Service  has 
agreed  to  be  the  lead  agency.  EPA  will 
be  responsible  for  assuring  that  the 
analysis  provides  sufficient  information 
for  issuance  of  a  National  Pollutant 
Discharge  Elimination  System  permit 
under  authority  of  the  Clean  Water  Act. 
The  Corps  will  be  responsible  for 
ensuring  that  the  analysis  provides 
sufficient  information  for  issuance  of 
permits  required  under  Section  404  of 
the  Clean  Water  Act  permit  and  Section 
10  of  the  Rivers  and  Harbors  Act  of  1899 
permit,  and  for  compliance  with 
Executive  Order  11990  and  11988 
related  to  wetlands  and  floodplains. 
Memorandiuns  of  Understanding  will  be 
initiated  with  both  of  the  cooperating 
agencies. 

The  decision  to  be  made  is  whether  or 
not  to  approve  the  Plan  of  Operations  as 
amended  or  require  the  operator  to 
revise  its  proposal.  The  1997  SEIS 
analyzed  the  effects  of  developing  the 
Kensington  Gold  Project  and  the  Record 
of  Decision  approved  the  conditions 
under  which  the  project  could  proceed. 
This  SEIS  will  analyze  the  effects  of 
proposed  changes  to  the  Plan  of 
Operations  that  differ  from  those 
approved  in  the  1997  decision. 

Key  resources  to  be  analyzed  include 
water  quality  from  the  discharge  to  Slate 
Creek;  impacts  to  wetlands;  impacts  to 
fisheries  from  the  discharge;  visual 
effects  to  the  Bemers  Bay  area;  water 
quality  effects  to  the  Bemers  Bay  area 
and  potential  for  impacts  to  the 
recreation  resources  in  Bemers  Bay. 

Fred  S.  Salinas,  Deputy  Forest 
Supervisor,  Tongass  National  Forest,  is 
the  responsible  official. 

The  Forest  Service  is  seeking 
information  and  comments  from 
Federal,  State,  and  local  agencies  as 
well  as  individuals  and  organizations 
who  may  be  interested  in,  or  affected  by 
the  proposed  action. 


DATES:  Public  scoping  meetings  are 
planned  in  Juneau  at  Centennial  Hall 
from  2  p.m.  until  7  p.m.  on  Tuesday, 
September  17,  2002  and  in  Haines  at  the 
Council  Chambers  in  City  Hall  from  2 
p.m.  until  7  p.m.  on  Thursday, 
September  19,  2002.  If  weather 
precludes  travel  to  Haines  on  the  19th, 
the  meeting  will  be  held  September  26th 
instead. 

The  draft  supplemental 
environmental  impact  statement  should 
be  available  for  public  review  by  March 
11,  2003.  The  comment  period  on  the 
drcift  supplemental  environmental 
impact  statement  will  be  45  days  bom 
the  date  the  Environmental  Protection 
Agency  publishes  the  notice  of 
availability  in  the  Federal  Register. 

The  Forest  Service  believes,  at  this 
early  stage,  it  is  important  to  give 
reviewers  notice  of  several  court  rulings 
related  to  public  participation  in  the 
environmental  review  process.  First, 
reviewers  of  draft  environmental  impact 
statements  must  structiu^  their 
participation  in  the  environmental 
review  of  the  proposal  so  that  it  is 
meaningful  and  alerts  an  agency  to  the 
reviewer's  position  and  contentions, 
Vermont  Yankee  Nuclear  Power  Corp.  v. 
NRDC.  435  U.S.  519,  553  (1978).  Also, 
environmental  objections  that  could  be 
raised  at  the  draft  environmental  impact 
statement  stage  but  that  are  not  raised 
until  after  the  completion  of  the  final 
enviroimiental  impact  statement  may  be 
waived  or  dismissed  by  the  courts.  City 
ofAngoon  v.  Hodel,  803  F.2d.  1016, 
1022  (9th  Cir.  1986)  and  Wisconsin 
Heritages,  Inc.  v.  Harris,  490  F.  Supp., 
1334, 1338  (E.D.  Wis.  1980).  Because  of 
these  court  rulings,  it  is  very  important 
that  those  interested  in  this  proposed 
action  participate  by  the  close  of  the 
draft  supplemental  environmental 
impact  statement  45  day  comment 
period  so  that  substantive  comments 
and  objections  are  made  available  to  the 
Forest  Service  at  a  time  when  it  can 
meaningfully  consider  them  and 
respond  to  them  in  the  final 
environmental  impact  statement.  To 
assist  the  Forest  Service  in  identifying 
and  considering  issues  and  concerns  on 
the  proposed  action,  comments  on  the 
draft  environmental  impact  statement 
should  be  as  specific  as  possible.  It  is 
also  helpful  if  comments  refer  to 
specific  pages  or  chapters  of  the  draft 
statement.  Comments  may  also  address 
the  adequacy  of  the  draft  environmental 
impact  statement  or  the  merits  of  the 
alternatives  formulated  and  discussed  in 
the  statement.  Reviewers  may  wish  to 
refer  to  the  Council  on  Environmental 
Quality  Regulations  for  implementing 
the  procedural  provisions  of  the 


National  Environmental  Policy  Act  at  40 
CFR  1503.3  in  addressing  these  points. 

The  final  supplemental 
enviroimiental  impact  statement  is 
scheduled  to  be  completed  by  August 
27,  2003.  The  Deputy  Forest  Supervisor 
for  the  Tongass  National  Forest  will,  as 
the  responsible  official  for  the  SEIS, 
make  a  decision  regarding  this  proposal 
considering  the  comments,  responses, 
and  environmental  consequences 
discussed  in  the  Final  SEIS,  and 
applicable  laws,  regulations,  and 
policies.  The  decision  and  supporting 
reasons  will  be  documented  in  a  Record 
of  Decision. 

Dated:  September  3,  2002. 
Fred  S.  Salinas, 
Deputy  Forest  Supervisor. 
[FR  Doc.  02-23296  Filed  9-12-02;  8:45  am] 
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DEPARTMENT  OF  AGRrCULTURE 

Forest  Service 

Plumas  County  Resource  Advisory 
Committee  (RAC) 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meetings. 

summary:  The  Plumas  County  Resource 
Advisory  Committee  (RAC)  will  hold 
meetings  on  September  20,  2002,  in 
Chilcoot,  California,  October  18,  2002  in 
Quincy,  California,  and  a  third  on 
November  15  in  Chester,  California.  The 
purpose  of  the  meetings  will  be  to 
finalize  and  approve  the  Cycle  2  final 
application  form  and  recommendation/ 
approval  process,  discuss  fuels 
reduction  issues,  review  concept  papers 
submitted  for  Cycle  2  funding 
consideration,  and  to  review  efforts  to 
date  of  projects  previously  approved  for 
Cycle  1  funding  under  the  Title  2 
provisions  of  the  Secure  Rural  Schools 
and  Commimity  Self-Determination  Act 
of  2000. 

DATES  AND  ADDRESSES:  The  September 
20  meeting  will  take  place  from  9-1:30 
p.m.,  at  the  Wood  N'  Rose  Cafe,  94248 
Highway  70,  Chilcoot,  California.  The 
October  18  meeting  will  take  place  from 
9-TBA,  in  the  Mineral  Building  at  the 
Plumas-Sierra  County  Fairgrounds,  204 
Fairgrounds  Road,  Quincy,  California. 
The  November  15  meeting  will  take 
place  from  9-TBA,  at  the  Lake  Almanor 
Elks  Lodge,  164  Main  Street,  Chester, 
California. 

FOR  FURTHER  INFORMATION  CONTACT:  Lee 
Anne  Schramel  Taylor,  Forest 
Coordinator,  USDA,  Plumas  National 
Forest.  P.O.  Box  11500/159  Lawrence 
Street,  Quincy.  CA,  95971;  (530)  283- 


7850;  or  by  e-mail  eatayloi®fs.fed.us. 
Final  agendas  are  posted  one  week  prior 
to  the  meeting  on  the  Internet  at: 
http://www.fs.r5.fs.fed.ils/pay2states/ 
plumas.  Prior  meeting  minutes  and 
agenda  are  available  on  the  same  site. 
SUPPLEMENTARY  INFORMATION:  Agenda 
items  for  the  September  20  meeting 
include:  (1)  Review  and  discuss  cycle  1 
project  implementation  efforts  to  date: 
(2)  Review  Forest  Service  plan  for 
recruiting  replacement  memliers.  (3) 
Consider  and  make  decision  on  revised 
project  budget  for  Cycle  1-Maidu 
Natural  Assets  Project;  (4)  Review  and 
approve  Cycle  2  final  application  form 
and  discuss  the  recommendation/ 
approval  process,  discuss  fuels 
reduction  issues  and  efforts  to  date  in 
Plumas  Coimty;  (5)  Discuss 
administrative  support;  and,  (6)  Future 
meeting  schedule/logistics/agenda. 

The  agenda  for  the  October  18 
meeting  will  include  a  review  of 
concept  papers  submitted  in  Cycle  2 
along  with  other  items  to  be  determined 
at  the  September  meeting.  Similarly,  the 
agenda  for  the  November  meeting  will 
include  the  Cycle  2  concept  paper 
review  along  with  other  items  to  be 
determined  at  the  October  meeting.  The 
meetings  are  open  to  the  public  and 
individuals  may  address  the  Committee 
after  being  recognized  by  the  Chair. 

Dated:  September  6,  2002. 
Fred  Krueger, 

Public  Services  Staff  Officer. 
(FR  Doc.  02-23337  Filed  9-12-02;  8:45  am] 

■LUNQ  CODE  9410-11-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Servlos 

Eastern  Arizona  Counties  Resource 
Advisory  Committss 

AGENCY:  Forest  Service.  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Eastern  Arizona  Counties 
Resource  Advisory  Committee  will  meet 
in  Show  Low,  Arizona.  The  purpose  of 
the  meeting  is  to  initiate  the  resource 
advisory  committee  process,  learn  the 
roles  and  the  responsibilities  of  the 
committee,  discuss  elements  of  Pub.  L. 
106-393  (the  Secure  Rural  Schools  and 
Community  Self-Determination  Act), 
and  formulate  operating  guidelines 
including  the  next  meeting  date. 
DATES:  The  meeting  will  be  held 
October  11.  2002. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Inn  Express,  151  West 
Deuce  of  Clubs,  Show  Low,  Arizona 
85901.  Send  written  comments  to 


Robert  Dyson.  Eastern  Arizona  Counties 
Resource  Advisory  Committee,  c/o 
Forest  Service,  USDA,  P.O.  Box  640, 
Springerville,  Arizona  85938  or 
electronically  to  rdyson@fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
Roberty  Dyson,  Public  Affairs  Officer, 
Apache-Sitgreaves  National  Forests, 
(928) 333-4301. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public. 
Committee  discussion  is  limited  to 
Forest  Service  staff  and  Committee 
members.  However,  persons  who  wish 
to' bring  Pub.  L.  106-393  related  matters 
to  the  attention  of  the  Council  may  file 
written  statements  with  the  council  staff 
before  or  after  the  meeting.  Public  input 
sessions  will  be  provided  and 
individuals  who  made  written  requests 
by  bctotjer  4,  2002,  will  have  the 
opportunity  to  address  the  Council  at 
those  sessions. 

Dated:  September  9.  2002. 
John  C.  Bedell. 

Forest  Supervisor,  Apache-Sitgreaves 

National  Forests. 

[FR  Doc.  02-23342  Filed  9-12-02;  8:45  am] 

BHJJNG  CODE  3410-11-M 


COMiUnTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procursment  Ust;  Propoead  AddltfcNis 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

action:  Proposed  Additions  to 

Procurement  List. 

summary:  The  Committee  is  proposing 
to  add  to  the  Procurement  List  a  product 
and  services  to  be  furnished  by 
nonprofit  agencies  employing  persons 
who  are  blind  or  have  other  severe 
disabilities. 

COMMENTS  MUST  BE  RECEIVED  ON  OR 
before:  October  13,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800, 
1421  Jefferson  Davis  Highway, 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740 
SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  pursuant  to  41  U.S.C 
47(a)  (2)  and  41  CFR  51-2.3.  Its  purpose 
is  to  provide  interested  persons  an 
opportunity  to  submit  comments  on  the 
possible  impact  of  the  proposed  actions. 

If  the  Committee  approves  the 
proposed  additions,  the  entities  of  the 
Federal  Government  identified  in  the 


notice  for  each  product  or  service  will 
be  required  to  procure  the  product  and 
services  listed  below  from  nonprofit 
agencies  employing  persons  who  are 
blind  or  have  other  severe  disabilities. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  If  approved,  the  action  will  not 
result  in  any  additional  reporting, 
recordkeeping  or  other  compliance 
requirements  for  small  entities  other 
than  the  small  organizations  that  will 
furnish  the  product  and  services  to  the 
Government. 

2.  If  approved,  the  action  will  result 
in  authorizing  small  entities  to  furnish 
the  product  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
altematives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  4&-^8c)  in 
connection  with  the  product  and 
services  proposed  for  addition  to  the 
Procurement  List.  Comments  on  this 
certification  are  invited. 

Commenters  should  identify  the 
statement(s)  imderlying  the  certification 
on  which  they  are  providing  additional 
information. 

The  following  products  and  services 
are  proposed  for  addition  to 
Procurement  List  for  production  by  the 
nonprofit  agencies  listed: 

Product 

Pmduct/NSN:  Insect  Repellent.  Clothing 

Application, 
6840-01-345-0237. 
NPA:  Beaufort  Vocational  Rehabilitation 

Center,  Beaufort.  South  Carolina. 
Contract  Activity:  Defense  Supply  Center 

Richmond.  Richmond,  Virginia. 

Services 

Service  Type/Location:  Janitorial/Custodial, 

Austin  Straubel  International  Airport, 

ATCT  and  Base  Building,  Green  Bay, 

Wisconsin. 
NPA:  Brown  County  ARC,  Inc.,  Green  Bay, 

Wisconsin. 
Contract  Activity:  Federal  Aviation 

Administration,  Des  Plaines,  Illinois. 
Service  Type/Location:  Janitorial/Custodial, 

U.S.  Army  Reserve  Center,  Fraser. 

Michigan. 
NPA:  Jewish  Vocational  Service  and 

Community  Workshop,  Inc..  Southfield, 

Michigan. 
Contract  Activity:  HQ,  88th  Regional  Support 

Command,  Fort  Snelling,  Minnesota. 
Senrice  Type/Location:  Medical 

Transcription,  Department  of  Veterans 

Affairs,  VAMC  Boise,  Boise,  Idaho. 
NPA:  The  Lighthouse  of  Houston,  Houston. 

Texas. 
Contract  Activity:  Veterans  Affairs  Medical 

Center,  Boise,  Idaho. 
Service  Type/Location:  Operation  of  Safety 
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Services,  Naval  Station  Bremerton/ 

Everett.  Naval  Air  Station,  VVhidbev 

Island,  SUBASE  Bangor.  Washington. 
SPA:  St.  Vincent  DePaul  Rehabilitation 

Service,  Inc..  Portland.  Oregon. 
Contract  Activity:  Naval  Facilities 

Engineering  Command,  Engineering 

Field  Activity.  Northwest.  Poulsbo. 

Washington. 
Service  Type/Location:  Personal 

Environmental  Protection  &  Survival 

Equipment  Warehousing  and 

Distribution  Services.  U.S.  Army  Natick 

Soldier  Center,  Natick,  Massachusetts. 
XPA:  Chautauqua  County  Chapter,  NYSARC, 

Jamestown,  New  York. 
Contract  Activity:  U.S.  Army  Natick  Soldier 

Center,  Natick.  Massachusetts. 
Service  Type/Location:  Telephone 

Switchboard  Operations.  Department  of 

Veterans  Affairs,  Erie  VA  Medical 

Center,  Erie,  Pennsylvania. 
MPA:  Elizabeth  Pierce  Olmsted,  M.D.  Center 

for  the  Visually  Impaired,  Buffalo,  New 

York. 
Contract  Activity:  Erie  Veterans  Affairs 

Medical  Center,  Erie.  Pennsylvania. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

|FR  Doc.  02-23381  Filed  9-12-02;  8:45  am] 

nUING  CODE  63S3-01-P 


COMMrTTEE  FOR  PURCHASE  FROM 
PEOPLE  WHO  ARE  BUND  OR 
SEVERELY  DISABLED 

Procurement  List;  Additions  and 
Deletions 

AGENCY:  Committee  for  Purchase  from 

People  Who  Are  Blind  or  Severely 

Disabled. 

ACTION:  Additions  to  and  Deletions  from 

Procurement  List. 

SUMMARY:  This  action  adds  to  the 
Procurement  List  products  and  services 
to  be  furnished  by  nonprofit  agencies 
employing  persons  who  are  blind  or 
have  other  severe  disabilities,  and 
deletes  from  the  Procurement  List  a 
product  previously  furnished  by  such 
agencies. 

EFFECTIVE  DATE:  October  13,  2002. 
ADDRESSES:  Committee  for  Purchase 
From  People  Who  Are  Blind  or  Severely 
Disabled,  Jefferson  Plaza  2,  Suite  10800. 
1421  Jefferson  Davis  Highway. 
Arlington,  Virginia  22202-3259. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sheryl  D.  Kennerly,  (703)  603-7740. 
SUPPLEMENTARY  INFORMATION: 

Additions 

On  March  29,  July  19.  and  July  26, 
2002,  the  Committee  for  Purchase  From 
People  Who  Are  Blind  or  Severely 
Disabled  published  notice  (67  FR'i5175. 
47508,  and  48870)  of  proposed 
additions  to  the  Procurement  List. 


After  consideration  of  the  material 
presented  to  it  concerning  capability  of 
qualified  nonprofit  agencies  to  provide 
the  products  and  services  and  impact  of 
the  additions  on  the  current  or  most 
recent  contractors,  the  Committee  has 
determined  that  the  products  and 
services  listed  below  are  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-^8c  and  41  CFR  51- 
2.4. 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1 .  The  action  will  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities  other  than  the  small 
organizations  that  will  furnish  the 
products  and  services  to  the 
Government. 

2.  The  action  will  result  in 
authorizing  small  entities  to  furnish  the 
products  and  services  to  the 
Government. 

3.  There  are  no  known  regulatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  products  and 
services  proposed  for  addition  to  the 
Procurement  List. 

Accordingly,  the  following  products 
and  services  are  added  to  the 
Procurement  List: 

Products 

Product/NSN:  Marker,  Lumocolor,  Non- 
Permanent, 
7520-OO^NIB-1582  (Set  of  8.  medium 
point,  assorted  colors.) 
Product/NSN:  Marker,  Lumocolor,  Non- 
Permanent, 
7520-O0-NIB-1583  (Set  of  6,  medium 
point,  assorted  colors.) 
Product/NSN:  Marker,  Lumocolor,  Non- 
Permanent, 
752C)-0{>-NIB-1584  (Set  of  4,  medium 
point,  assorted  colors.) 
Product/NSN:  Marker,  Lumocolor, 
Permanent, 
752&-0O-NIB-1585  (Set  of  8,  medium 
point,  assorted  colors.) 
Product/NSN:  Marker,  Lumocolor, 
Permanent, 
7.=J2(>-00-NIB-1586  (Set  of  6.  medium 
point,  assorted  colors.) 
Product/NSN:  Marker.  Lumocolor. 
Permanent, 
7.520-O0-N1B-I.'i87  (Set  of  4,  medium 
point,  assorted  colors.) 
Product/NSN:  Marker.  Lumocolor.  Non- 
Permanent. 
7.520-00-NIB-1636  (Set  of  8.  fine  point, 
assorted  colors.) 
Product/NSN:  Marker,  Lumocolor,  Non- 
Permanent, 
7520-00-NIB-1637  (Set  of  6.  fine  point, 
a.ssorted  colors.) 
Product/NSN:  Marker.  Lumocolor,  Non- 


Permanent. 

7520-O0-NIB-1638  (Set  of  4.  fine  point, 
assorted  colors.) 
Product/NSN:  Marker.  Lumocolor. 
Permanent, 

7520-00-NIB-1639  (Set  of  8.  fine  point, 
assorted  colors.) 
Product/NSN:  Marker.  Lumocolor, 
Permanent, 

7520-00-NIB-1640  (Set  of  6,  fine  point, 
assorted  colors.) 
Product/NSN:  Marker,  Lumocolor, 
Permanent. 

7520-01-392-5295  (Set  of  4,  fine  point, 
assorted  colors.) 
NPA:  Winston-Salem  Industries  for  the 

Blind.  Winston-Salem,  North  Carolina. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center.  New  York. 
New  York. 
Product/NSN:  3M  Twist  N  Fill  Dispensing 
Systems  Refills. 

Floor  Stripper.  Low  Odor/7930-OO-NIB- 
0214, 

3  in  1  Floor  Cleaner/7930-00-NIB-0216, 

HB  Quat  Disinfectant  Cleaner/7930-00- 
NIB-0267, 

Heavy  Duty  Aircraft  Cleaner/7930-01- 
381-5794, 

Bathroom  Cleaner/7930-01-381-5820. 

Glass  Cleaner/7930-01-381-5826. 

General  Purpose  Cleaner/7930-01-381- 
5834. 

Neutral  Cleaner/7930-01-381-5897. 

Food  Service  Degreaser/7930-01-381- 
5936, 

Heavy  Duty  Multi  Surface  Cleaner/7930- 
01-381-5997, 

Fresh  Scent  Deodorizer/7930-01-412- 
1033, 

Mountain  Spice  Deodorizer/7930-01-412- 
1034, 

Sanitizer  Cleaner/7930-01-412-1036, 

Phenolic  Disinfectant/7930-01-436-7950. 

Non  Acid  Bathroom  Cleaner/7930-01- 
436-8083. 
NPA:  Blind  Industries  &  Services  of 
Maryland,  Baltimore,  Maryland. 
Contract  Activity:  Office  Supplies  &  Paper 
Products  Acquisition  Center,  New  York, 
New  York. 

Service 

Service  Type/Location:  Administrative 

Services,  Federal  Trade  Commission, 

Washington.  DC. 
NPA:  Sheltered  Occupational  Center  of 

Northern  Virginia.  Inc..  Arlington, 

Virginia. 
Contract  Activity:  Federal  Trade 

Commission. 
Service  Type/Location:  Administrative 

Services,  MEDCOM  Health  Care 

Acquisition  Activity,  Fort  Sam  Houston, 

Texas. 
iVP/4;  Goodwill  Industries  of  San  Antonio. 

San  Antonio.  Texas. 
Contract  Activity:  MEDCOM  Health  Care 

Acquisition  Activity.  Fort  Sam  Houston. 

Texas. 
Service  Type/Location:  Janitorial/Custodial, 

Building  2155.  Fort  Polk.  Louisiana. 
NPA:  Vernon  Sheltered  Workshop.  Leesville. 

Louisiana. 
Contract  Activity:  Directorate  of  Contracting, 

Fort  Polk,  Louisiana. 
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Service  Type/Location:  Mattress  Resizing, 

Defense  Supply  Center  Philadelphia, 

Philadelphia,  Peimsylvania. 
NPA:  LC.  Industries  For  The  Blind.  Inc., 

Durham.  North  Carolina. 
Contract  Activity:  Defense  Supply  Center 

Philadelphia,  Philadelphia, 

Peimsylvania. 

Deletions 

I  certify  that  the  following  action  will 
not  have  a  significant  impact  on  a 
substantial  number  of  small  entities. 
The  major  factors  considered  for  this 
certification  were: 

1.  The  action  may  not  result  in  any 
additional  reporting,  recordkeeping  or 
other  compliance  requirements  for  small 
entities. 

2.  The  action  may  resiUt  in 
authorizing  small  entities  to  furnish  the 
product  to  the  Government. 

3.  There  are  no  known  regiUatory 
alternatives  which  would  accomplish 
the  objectives  of  the  Javits-Wagner- 
O'Day  Act  (41  U.S.C.  46-48c)  in 
connection  with  the  product  deleted 
from  the  Procurement  List. 

After  consideration  of  the  relevant 
matter  presented,  the  committee  has 
determined  that  the  Product  listed 
below  is  no  longer  suitable  for 
procurement  by  the  Federal  Government 
under  41  U.S.C.  46-48c  and  41  CFR  51- 
2.4. 

Accordingly,  the  following  im)duct  is 
deleted  from  the  Procurement  List: 

Product 

Product/NSN:  Enamel, 
8010-01-336-3978. 
NPA:  Lighthouse  for  the  Blind,  St.  Louis, 

Missouri. 
Contract  Activity:  GSA,  Hardware  & 

Appliances  Center,  Kansas  City, 

Missouri. 

Sheryl  D.  Kennerly, 

Director,  Information  Management. 

[FR  Doc.  02-23382  Filed  9-12-02;  8:45  am] 

BILLINQ  CODE  63S3-01-P 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-201-809] 

Certain  Cut-to-length  Carbon  Steel 
Plate  from  Mexico:  Preliminary  Results 
of  Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  Preliminary  Results  of 

Antidumping  Duty  Administrative 

Review. 


SUMNIARY:  The  Department  of  Commerce 
(the  Department)  is  conducting  an 
administrative  review  of  the 
antidumping  duty  order  on  certain  cut- 
to-length  carbon  steel  plate  (steel  plate) 
frtjm  Mexico  (A-201-809)  manufactured 
by  Altos  Homos  de  Mexico,  S.A.  de  C.V. 
(AHMSA).  The  period  of  review  (POR) 
is  August  1,  2000  through  July  31.  2001. 
We  preliminarily  determine  that 
AHMSA  made  no  sales  of  steel  plate 
below  the  normal  value  (NV).  If  these 
preliminary  results  are  adopted  in  our 
final  results  of  administrative  review, 
we  will  instruct  the  U.S.  Customs 
Service  to  assess  no  antidumping  duties 
on  AHMSA's  entries.  Interested  parties 
are  invited  to  comment  on  these 
preliminary  results.  Parties  who  submit 
argument  in  these  proceedings  are 
requested  to  submit  with  the  argument 
1)  a  statement  of  the  issues  and  2)  a  brief 
summary  of  the  argument. 

EFFECTIVE  DATE  :  September  13,  2002. 

FOR  FtJRTHER  INFORMATION  CONTACT: 

Thomas  Killiam,  Mike  Heaney,  or 
Robert  James,  AD/CVD  Enforcement, 
Group  m,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  14th 
Street  and  Constitution  Avenue,  N.W., 
Washington,  D.C.  20230,  telephone: 
(202)  482-5222,  (202)  482-4475,  or 
(202)  482-0649,  respectively. 

SUPPLEMENTARY  INFORMATION: 

APPUCABLE  STATUTE  AND 
REGULATIONS: 

Unless  otherwise  indicated,  all 
citations  to  the  Act  of  1930,  as  amended 
(the  Tariff  Act)  are  references  to  the 
provisions  effective  January  1,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Tariff  Act  by  the  Uruguay  Round 
Agreements  Act  (URAA).  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to  19 
CFR  Part  351  (2001). 

Background 

On  August  19, 1993,  the  Department 
published  the  antidimiping  duty  order 
on  steel  plate  from  Mexico  (58  FR 
44165).  On  August  1,  2001,  the 
Department  published  the  notice  of 
"Opportunity  to  Request  Administrative 
Review"  for  this  order,  covering  the 
period  August  1,  2000  through  July  31. 
2001  (66  FR  39729).  In  accordance  with 
19  CFR  351.213(b)(2),  on  August  31. 
2001,  AHMSA  requested  a  review.  On 
October  26,  2001,  the  Department 
published  in  the  Federal  Register  a 
notice  of  initiation  of  this  antidumping 
duty  administrative  review  (66  FR 
54195).  On  April  25,  2002,  we  extended 
the  time  limit  for  the  preliminary  results 


of  this  administrative  review  to  August 
31,  2002  (67  FR  20487). 

Scope  of  the  Review 

The  products  covered  in  this  review 
include  hot-rolled  carbon  steel  universal 
mill  plates  (i.e.,  flat-rolled  products 
rolled  on  four  faces  or  in  a  closed  box 
pass,  of  a  width  exceeding  150 
millimeters  but  not  exceeding  1,250 
millimeters  and  of  a  thickness  of  not 
less  than  4  millimeters,  not  in  coil  and 
without  patterns  in  relief),  of 
rectangular  shape,  neither  clad,  plated 
nor  coated  with  metal,  whether  or  not 
painted,  varnished,  or  coated  with 
plastics  or  other  nonmetallic  substances; 
and  certain  hot-rolled  carbon  steel  flat- 
rolled  products  in  straight  lengths,  of 
rectangular  shape,  hot  rolled,  neither 
clad,  plated,  nor  coated  with  metal, 
whether  or  not  painted,  varnished,  or 
coated  with  plastics  or  other 
nonmetallic  substances,  4.75 
millimeters  or  more  in  thickness  and  of 
a  width  which  exceeds  1 50  millimeters 
and  measures  at  least  twice  the 
thickness,  as  currently  classifiable  in  the 
Harmonized  Tariff  Schedule  (HTS) 
imder  item  numbers  7208.31.0000, 
7208.32.0000,  7208.33.1000, 
7208.33.5000,  7208.41.0000, 
7208.42.0000,  7208.43.0000. 
7208.90.0000,  7210.70.3000. 
7210.90.9000,  7211.11.0000, 
7211.12.0000,  7211.21.0000, 
7211.22.0045,  7211.90.0000. 
7212.40.1000,  7212.40.5000,  and 
7212.50.0000.  Included  in  this  review 
are  flat-rolled  products  of  non- 
rectangular  cross-section  where  such 
cross-section  is  achieved  subsequent  to 
the  rolling  process  products  which  have 
been  "worked  after  rolling");  for 
example,  products  which  have  been 
beveled  or  rounded  at  the  edges. 
Excluded  from  this  review  is  grade  X- 
70plate. 

These  HTS  item  numbers  are 
provided  for  convenience  and  U.S. 
Customs  purposes.  The  written 
descriptions  remain  dispositive.  The 
POR  is  August  1.  2000,  through  July  31, 
2001.  This  review  covers  sales  of  certain 
cut-to-length  carbon  steel  plate  bv 
AHMSA. 

Period  of  Review 

The  POR  is  August  1,  2000  through 
July  31,2001. 

Fair  Value  Comparisons 

To  determine  whether  AHMSA  made 
sales  of  steel  plate  from  Mexico  in  the 
United  States  at  less  than  fair  value,  we 
compared  the  export  price  (EP)  to  the 
NV.  as  described  in  the  "Export  Price" 
and  "Normal  Value"  sections  of  this 
notice.  In  accordance  with  section 
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777A(d){l)(A)(i)  of  the  Tariff  Act.  we 
calculated  EPs  and  compared  these 
prices  to  weighted-average  NVs  or 
constructed  values  (CVs). 

Export  Price 

In  accordance  with  section  772  of  the 
Tariff  Act,  we  calculated  an  EP  for  each 
U.S.  sale,  because  all  merchandise  was 
sold  by  AHMSA  outside  the  United 
States  to  the  first  unaffiliated  purchaser 
in  the  United  States  prior  to  the 
importation,  and  constructed  export 
price  was  not  otherwise  indicated. 
Section  772(a)  of  the  Tariff  Act  defines 
EP  as  the  price  at  which  the  subject 
merchandise  is  first  sold  before  the  date 
of  importation  by  the  exporter  or 
producer  outside  the  United  States  to  an 
unaffiliated  purchaser  in  the  United 
States,  or  to  an  unaffiliated  pim:haser 
for  exportation  to  the  United  States,  as 
adjusted  imder  subsection  (c).  We 
calculated  EP  based  on  prices  charged  to 
the  first  unaffiliated  customer  in  the 
United  States.  We  used  the  date  of 
invoice  as  the  date  of  sale.  We  based  EP 
on  the  packed  prices  to  the  first 
unaffiliated  purchasers  in  the  United 
States.  AHMSA  reported  no  duty 
drawback  claim.  We  made  deductions 
for  movement  expenses  in  accordance 
with  section  772(c)(2KA)  of  the  Tariff 
Act,  including  foreign  inland  freight, 
foreign  brokerage  and  handling,  and 
shipping  insurance.  See  Memorandum 
from  Thomas  KiUiam  to  the  file, 
"Analysis  of  Data  Submitted  by 
AHMSA,"  dated  August  31,  2002 
("analysis  memo"). 

Normal  Vahie         i 

A.  Viability 

We  determined  that  AHMSA  had  a 
viable  home  market,  pursuant  to  19  CFR 
351.404(b)(2),  because  AHMSA's  home 
market  sales  were  greater  than  5  percent 
of  its  U.S.  sales  based  on  aggregate 
volume  by  weight. 

B.  Arm's  Length  Sales 

AHMSA  reported  that  it  made  sales  in 
the  home  market  to  affiliated  and 
unaffiliated  end  users  and  distributors/ 
retailers.  We  excluded  ft'om  our  analysis 
sales  which  AHMSA  made  to  affiliated 
customers  in  the  home  market  when 
these  sales  were  not  made  at  arm's 
length.  To  test  whether  these  sales  were 
made  at  arm's  length,  we  compared  the 
starting  prices  of  sales  to  affiliated  and 
imaifiliated  customers  net  of  all  billing 
adjustments,  movement  charges,  direct 
selling  expenses,  discounts  and  packing 
expense.  Where  prices  to  the  affiliated 
party  were  on  average  99.5  percent  or 
more  of  the  price  to  the  unrelated  party, 
we  determined  that  sales  made  to  the 


related  party  were  at  arm's  length.  See 
19  CFR  351.403(c). 

In  our  home  market  NV  calculation, 
we  included  AHMSA's  sales  to  those  of 
its  affiliated  resellers  who  passed  the 
Department's  arm's  length  test  criteria. 

C.  Cost  of  Production  Analysis 

In  the  preceding  review  the 
Department  disregarded  sales  that  failed 
the  cost  test.  See  Notice  of  Amended 
Final  Results  of  Antidumping  Duty 
Administrative  Review:  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Mexico, 
66  FR  7619  (January  24,  2001).  See  also 
Certain  Cut-to-Length  Carbon  Steel  Plate 
From  Mexico:  Preliminary  Results  of 
Antidumping  Duty  Administrative 
Review,  64  FR  48584  (September  7, 
1999).  Therefore,  pursuant  to  section 
773(b)(1)  of  the  Tariff  Act,  the 
Department  initiated  an  investigation  to 
determine  whether  AHMSA  made  home 
market  sales  of  subject  merchandise 
during  the  POR  at  prices  below  its  COP. 

In  accordance  with  section  773(b)(3) 
of  the  Tariff  Act,  we  calculated  COP 
based  on  the  sum  of  the  costs  of 
materials  and  fabrication  employed  in 
producing  the  foreign  like  product,  plus 
selling,  general,  and  administrative 
expenses  (SG&A)  and  packing.  We 
relied  on  the  COP  data  submitted  by 
AHMSA  except  we  recalculated  net 
interest  expenses  to  include  the  current 
portion  of  the  gain  on  monetary  position 
and  net  foreign  exchange  gains  and 
losses.  Additionally,  in  accordance  with 
section  773(f)(3)  of  the  Act,  we 
increased  AHMSA's  reported  cost  of 
major  inputs  obtained  from  affiliates  to 
the  highest  of  transfer  price,  market 
price  or  the  affililiate's  COP.  See 
Memorandum  firom  Trinette  L.  Ruffin  to 
Neal  Halper,  Director  Office  of 
Accounting,  dated  September  3,  2002, 
Re:  Cost  Adjustments. 

On  a  product-specific  basis,  we 
compared  the  adjusted  weighted- 
average  COP  to  the  home  market  sales 
of  the  foreign  like  product,  as  required 
under  section  773(b)  of  the  Tariff  Act,  in 
order  to  determine  whether  the  sale 
prices  were  below  the  COPs.  The  prices 
were  exclusive  of  any  applicable 
movement  charges,  rebates,  discounts, 
and  direct  and  indirect  selling  expenses. 
In  determining  whether  to  disregard 
home  market  sales  made  at  prices  less 
than  their  COP,  we  examined  whether 
such  sales  were  made  (1)  within  an 
extended  period  of  time  in  substantial 
quantities,  and  (2)  at  prices  which 
permitted  the  recovery  of  all  costs 
within  a  reasonable  period  of  time. 

Pursuant  to  section  773(b)(2)(C)  of  the 
Tariff  Act,  where  less  than  20  percent  of 
a  respondent's  home  market  sales  for  a 
model  are  at  prices  less  than  the  COP, 


we  do  pot  disregard  any  below-cost 
sales  of  that  model  because  we 
determine  that  the  below-cost  sales  were 
not  made  within  an  extended  period  of 
time  in  "substantial  quantities."  Where 
20  percent  or  more  of  a  respondent's 
sales  of  a  given  product  were  at  prices 
less  than  the  COP,  we  disregard  those 
sales  of  that  product,  because  we 
determine  that  in  such  instances  the 
below-cost  sales  represented 
"substantial  quantities"  within  the 
extended  period  of  time,  in  accordance 
with  section  773(b)(1)(A)  of  the  Tariff 
Act.  In  such  cases,  we  also  determine 
whether  such  sales  were  made  at  prices 
which  would  not  permit  recovery  of  all 
costs  within  a  reasonable  period  of  time, 
in  accordance  with  section  773(b)(1)(B) 
of  the  Tariff  Act. 

The  results  of  our  cost  test  for 
AHMSA  indicated  that  for  certain 
comparison  market  models,  less  than  20 
percent  of  the  sales  of  the  model  were 
at  prices  below  COP.  We  therefore 
retained  all  sales  of  these  comparison 
market  models  in  our  analysis  and  used 
them  as  the  basis  for  determining  NV. 
Our  cost  test  also  indicated  that  within 
an  extended  period  of  time  (one  year,  in 
accordance  with  section  773(b)(2)(B)  of 
the  Tariff  Act),  for  certain  comparison 
market  models,  AHMSA  made  more 
than  20  percent  of  the  comparison 
market  sales  at  prices  below  COP. 
Because  we  compared  prices  to  POR- 
average  costs,  we  also  determined  that 
the  below-cost  prices  would  not  permit 
the  recovery  of  costs  within  a  reasonable 
time.  In  accordance  with  section 
773(b)(1)  of  the  Tariff  Act,  we  therefore 
excluded  these  below-cost  sales  from 
our  .analysis  and  used  the  remaining 
above-cost  sales  as  the  basis  for 
determining  NV. 

D.  Product  Comparisons 

We  compared  AHMSA's  U.S.  sales 
with  contemporaneous  sales  of  the 
foreign  like  product  in  the  home  market. 
In  matching  merchandise  we  considered 
the  following  physical  and 
manufacturing  attributes:  overrun  or 
normal  production  lot,  steel  quality 
(structural  or  pressure  vessel),  steel 
specification,  heat  treatment  used,  if 
appropriate,  plate  thickness,  width, 
surface  finish  (checkering,  paint),  and 
whether  or  not  descaled.  We  used  a  20 
percent  difference-in-merchandise 
(DIFMER)  cost  deviation  cap  as  the 
maximum  difference  in  cost  allowable 
for  similar  merchandise,  which  we 
calculated  as  the  absolute  value  of  the 
difference  between  the  U.S.  and 
comparison  market  variable  costs  of 
manufecturing  divided  by  the  total  cost 
of  manufacturing  of  the  U.S.  product. 
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E.  Level  of  Trade 

In  accordance  with  section 
773(a)(1)(B)  of  the  Tariff  Act,  to  the 
extent  practicable,  we  determine  NV 
based  on  sales  in  the  comparison  market 
at  the  same  level  of  trade  (LOT)  as  the 
U.S.  transaction.  See  Certain  Cut-to- 
Length  Carbon  Steel  Plate  From  Mexico: 
Preliminary  Results  of  Antidumping 
Duty  Administrative  Review,  64  FR 
48584,  48586,  September  7, 1999.  See 
also  Import  Administration  Policy 
Bulletin  Number  92/1,  July  29, 1992, 
"Matching  at  Levels  of  Trade."  (http:// 
ia.ita.doc.gov/policy/bull92-l  .txt). 
AHMSA  reported  no  differences  in  its 
selling  activities  in  the  U.S.  and  home 
markets.  Based  upon  the  record 
evidence,  we  have  determined  that 
AHMSA  sold  at  only  one  LOT  for  its 
U.S.  sales,  the  same  LOT  at  which  its 
home  market  sales  were  made. 
Accordingly,  no  LOT  adjustment  under 
section  773(a)(7)(A)  is  warranted. 

F.  Home  Market  Price 

We  based  home  market  prices  on  the 
packed,  delivered  prices  to  the 
purchasers  in  the  comparison  market. 
We  made  adjustments  for  differences  in 
packing  and  movement  expenses  where 
applicable,  in  accordance  with  sections 
773(a)(6)(A)  and  (B)  of  the  Tariff  Act.  In 
addition,  we  made  adjustments  for 
differences  in  cost  attributable  to 
differences  in  physical  characteristics  of 
the  merchandise  pursuant  to  section 
773(a)(6)(C)(ii)  of  the  Tariff  Act,  and  for 
differences  in  circumstances  of  sale 
(COS)  in  accordance  with  section 
773(a)(6)(C)(iii)  of  the  Tariff  Act  and  19 
CFR  351.410.  For  comparison  to  EP  we 
made  COS  adjustments  by  deducting 
comparison  market  direct  selling 
expenses  and  adding  U.S.  direct  selling 
expenses.  We  included  credit  expense 
and  cutting  fees,  where  applicable,  in 
these  direct  selling  expenses. 

In  accordance  with  section  773(a)(4) 
of  the  Tariff  Act,  we  based  NV  on  CV 
when  we  were  unable  to  find  a 
contemporaneous  comparison  market 
match  for  the  U.S.  sale.  We  calculated 
CV  based  on  the  cost  of  materials  and 
fabrication  of  the  subject  merchandise, 
SG&A,  and  profit.  We  calculated  the 
cost  of  materials,  fabrication,  and 
general  and  administrative  expenses 
based  on  the  methodology  described  in 
the  "CalciUation  of  COP"  section  of  this 
notice.  In  accordance  with  773(e)(2)(A) 
of  the  Tariff  Act,  we  based  SG&A 
expenses  and  profit  on  the  amoimts 
incurred  and  realized  by  the  respondent 
in  connection  with  the  production  and 
sale  of  the  foreign  like  product  in  the 
ordinary  course  of  trade  for 
consiunption  in  the  foreign  coimtry.  For 


selling  expenses,  we  used  the  weighted- 
average  comparison  market  selling 
expenses.  Where  appropriate,  we  made 
COS  adjustments  to  CV  in  accordance 
with  section  773(a)(8)  of  the  Tariff  Act 
and  19  CFR  351.410. 

Currency  Conversion 

We  made  currency  conversions  into 
U.S.  dollars  based  on  the  exchange  rates 
in  effect  on  the  dates  of  the  U.S.  sales 
as  certified  by  the  Federal  Reserve  Bank, 
in  accordance  with  section  773A  of  the 
Tariff  Act. 

Preliminary  Results  of  Review 

As  a  result  of  om-  review,  we 
preliminarily  determine  the  weighted- 
average  dumping  margins  for  the  period 
August  1,  2000  through  July  31,  2001.  to 
be  as  follows: 


Manufacturer  /  Exporter 

Margin  (percent) 

AHMSA  

0 

The  Department  will  disclose 
calculations  performed  in  connection 
with  these  preliminary  results  of  review 
within  five  days  of  the  date  of 
publication  of  this  notice  in  accordance 
with  19  CFR  351.224(b).  An  interested 
party  may  request  a  hearing  within  30 
days  of  publication.  See  CFR  351.310(c). 
Any  hearing,  if  requested,  will  be  held 
37  days  after  the  date  of  publication,  or 
the  first  business  day  thereafter,  unless 
the  Department  alters  the  date  per  19 
CFR  351.310(d).  Interested  parties  may 
submit  case  briefs  and/or  written 
comments  no  later  than  30  days  after  the 
date  of  publication  of  these  preliminary 
results  of  review.  Rebuttal  briefs  and 
rebuttals  to  written  comments,  limited 
to  issues  raised  in  the  case  briefs  and 
comments,  may  be  filed  no  later  than  35 
days  after  the  date  of  publication  of  this 
notice.  Parties  who  submit  argiunent  in 
these  proceedings  are  requested  to 
submit  with  the  argument  1)  a  statement 
of  the  issue,  2)  a  brief  summary  of  the 
argument  and  (3)  a  table  of  authorities. 
The  Department  will  issue  the  final 
results  of  this  administrative  review, 
including  the  results  of  our  analysis  of 
the  issues  raised  in  any  such  written 
comments  or  at  a  hearing,  within  120 
days  of  publication  of  these  preliminary 
results. 

Assessment  Rates 

Upon  completion  of  this 
adndnistrative  review,  the  Department 
will  determine,  and  the  Customs  Service 
shall  assess,  antidumping  duties  on  all 
appropriate  entries.  In  accordance  with 
19  CFR  351.212(b)(1),  we  have 
calculated  an  exporter-specific 
assessment  rate  for  merchandise  subject 


to  this  review.  The  Department  will 
issue  appropriate  assessment 
instructions  directly  to  the  Customs 
Service  within  15  days  of  publication  of 
the  final  results  of  review.  If  these 
preliminary  results  are  adopted  in  the 
final  results  of  review,  we  will  direct  the 
Customs  Service  to  assess  the  resulting 
assessment  rates  against  the  entered 
customs  values  for  the  subject 
merchandise  on  each  of  the  importer's/ 
customer's  entries  during  the  review 
period. 

Furthermore,  the  following  deposit 
requirements  will  be  effective  upon 
completion  of  the  final  results  of  this 
administrative  review  for  all  shipments 
of  steel  plate  from  Mexico  entered,  or 
withdrawn  from  warehouse,  for 
consumption  on  or  after  the  publication 
date  of  the  final  results  of  this 
administrative  review,  as  provided  by 
section  751(a)(1)  of  the  Tariff  Act:  (1) 
the  cash  deposit  rate  for  the  reviewed 
company  will  be  the  rate  established  in 
the  final  results  of  administrative 
review;  (2)  for  merchandise  exported  by 
manufactiu«rs  or  exporters  not  covered 
in  this  review  but  covered  in  the 
original  less-than-fair-value  (LTFV) 
investigation  or  a  previous  review,  the 
cash  deposit  will  continue  to  be  the 
most  recent  rate  published  in  the  final 
determination  or  final  residts  for  which 
the  manufacturer  or  exporter  received  a 
company-specific  rate;  (3)  if  the  exporter 
is  not  a  firm  covered  in  this  review,  or 
the  original  investigation,  but  the 
manufacturer  is,  the  cash  deposit  rate 
will  be  that  established  for  the 
manufacturer  of  the  merchandise  in  the 
final  results  of  this  review,  or  the  LTFV 
investigation;  and  (4)  if  neither  the 
exporter  nor  the  manufacturer  is  a  firm 
covered  in  this  review  or  any  previous 
reviews,  the  cash  deposit  rate  will  be 
49.25  percent,  the  "all  others"  rate 
established  in  the  LTFV  investigation 
(58  FR  44165,  August  19,  1993). 

This  notice  also  serves  as  a 
preliminary  reminder  to  importers  of 
their  responsibility  under  19  CFR 
351.402(f)  to  file  a  certificate  regarding 
the  reimbursement  of  antidumping 
duties  prior  to  liquidation  of  the 
relevant  entries  during  this  review 
period.  Failure  to  comply  with  this 
requirement  could  result  in  the 
Secretary's  presumption  that 
reimbursement  of  antidumping  duties 
occiured  and  the  subsequent  assessment 
of  double  antidumping  duties. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(1)  and  777(i)(l)  of  the  Tariff  Act. 
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Dated:  September.  3.  2002. 
loseph  A.  Spetrini, 

Acting  Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-23388  Filed  9-12-02:  8:45  am) 

nUJNG  CODE  3S10-OS-S 

DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
[A-570-501] 

Natural  Bristle  Paintt>rushes  and  Brush 
Heads  From  ttie  People's  Republic  of 
China;  Notice  of  Rescission,  in  Part,  of 
Antidumping  Duty  Administrative 
Review 

AGENCY:  Import  Administration, 
International  Trade  Administration. 
U.S.  Department  of  Commerce. 
SUMMARY:  In  accordance  with  19  CFR 
351.213(b)(1),  the  Department  received  a 
timely  request  from  petitioner,  the  Paint 
Applicator  Division  of  the  American 
Brush  Manufacturers  Association  (Paint 
Applicator  Division),  that  we  conduct 
an  administrative  review  of  the  sales  of 
Hebei  Founder  Import  &  Export 
Company  (Hebei)  and  Hunan  Provincial 
Native  Products  Import  &  Export  Corp. 
(Hunan).  On  March  27,  2002,  the 
Department  initiated  an  administrative 
review  of  the  antidumping  duty  order 
on  natural  bristle  paintbrushes  and 
paint  brush  heads  for  the  period  of 
review  (POR)  of  February  1,  2001 
through  January  31,  2002.  We  are  now 
rescinding  this  review  with  respect  to 
Hebei  because  Hebei  did  not  have  any 
sales,  shipments,  or  entries  during  the 
POR. 

EFFECTIVE  DATE:  September  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Thomas  Gilgunn  or  Douglas  Kirby,  AD/ 
CVD  Enforcement  Group  III,  Office  7, 
Import  Administration.  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  1401  Constitution 
Avenue,  NW.,  Washington,  DC  20230: 
telephone:  202-482-4236  and  202-482- 
3782,  respectively. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  are  to  the  Tariff  Act  of  1930, 
as  amended  ("the  Act").  In  addition, 
unless  otherwise  indicated,  all  citations 
to  the  Department's  regulations  are  to 
the  regvdations  codified  at  19  CFR  part 
351  (2001). 

Background 

On  February  1,  2002,  the  Department 
published  a  notice  of  opportunity  to 
request  an  administrative  review  of  the 


antidumping  duty  order  on  natural 
bristle  paint  brushes  and  brush  heads 
from  the  People's  Republic  of  China 
(PRO  (67  FR  4945).  On  February  28, 
2002,  the  Department  received  a  timely 
request  fi-om  petitioner  for 
administrative  reviews  of  Hunan 
Provincial  Native  Produce  and  Animal 
By-Products  Import  and  Export 
Corporation  (Hunan)  and  Hebei  Founder 
Import  and  Export  Company  (Hebei).  On 
March  27,  2002,  the  Department 
initiated  an  administrative  review  of  the 
antidumping  duty  order  on  natural 
bristle  paintbrushes  and  brush  heads, 
for  the  period  from  February  1,  2001 
through  January  31,  2002,  in  order  to 
determine  whether  merchandise 
imported  into  the  United  States  is  being 
sold  at  less  than  fair  value.  See 
Initiation  of  Antiduniping  and 
Countervailing  Duty  Administrative 
Reviews  and  Requests  for  Revocations  in 
Part  (67  FR  14696).  On  May  1,  2002  the 
Department  issued  antidumping 
questioimaires  to  Hebei  and  Hunan.  In 
its  reply  to  Section  A  of  the 
questionnaire,  Hebei  reiterated  that  it 
had  made  no  sales  or  shipments  of 
subject  merchandise  to  the  United 
States  during  the  POR. 

The  Department  also  performed  a  U.S. 
Customs  Service  (Customs)  query  for 
entries  of  natural  bristle  paintbrushes 
and  brush  heads,  classified  imder  the 
Harmonized  Tariff  Schedule  of  the 
United  States  (HTSUS)  item  number 
9603.40.40.40,  from  the  PRC  during  the 
POR.  We  found  no  entries  or  shipments 
from  Hebei  during  the  POR. 

Rescission,  in  Part,  of  Antidumping 
Administrative  Review 

Pursuant  to  19  CFR  351.213(d)(3),  the 
Department  may  rescind  an 
administrative  review,  in  whole  or  only 
with  respect  to  a  particular  exporter  or 
producer,  if  the  Secretary  concludes 
that,  during  the  period  covered  by  the 
review,  there  were  no  entries,  exports, 
or  sales  of  subject  merchandise.  On 
August  14,  2002,  the  Department  issued 
a  memorandum  stating  our  intent  to 
rescind  the  review,  in  part,  with  regard 
to  Hebei  in  light  of  the  information  on 
the  record  that  Hebei  did  not  sell,  ship 
or  enter  the  subject  merchandise  diiring 
the  POR.  The  Department  ciitnilated  this 
memorandum  among  the  parties  and 
received  no  comments.  See 
Memorandum  For  the  File  From 
Douglas  Kirby  Through  Barbara  E. 
Tillman:  Partial  Rescission  of 
Antidumping  Duty  Administrative 
Review  (August  14.  2002)  (public 
document,  on  file  in  the  IDepartment's 
Central  Records  Unit  in  Room  B-099). 
Therefore,  the  Department  has 
determined  that  it  is  reasonable  to 


rescind,  in  part,  the  administrative 
review  of  the  antidumping  duty  order 
on  natural  bristle  paintbrushes  and 
paintbrush  heads  with  respect  to  Hebei 
for  the  period  February  1,  2001  through 
January  31,  2002.  The  Department  will 
issue  appropriate  assessment 
instructions  to  Customs. 

The  Department  is  not  rescinding  its 
review  of  the  antidimiping  duty  order 
on  natural  bristle  paintbrushes  and 
brush  heads  with  respect  to  Hunan,  for 
the  period  February  1,  2001  through 
January  31,  2002,  because  there  is 
evidence  on  the  record  of  sales  made  by 
Himan  to  the  United  States  market 
during  the  POR. 

This  notice  serves  as  a  reminder  to 
parties  subject  to  administrative 
protective  order  ("APO")  of  their 
responsibility  concerning  the 
disposition  of  proprietary  information 
disclosed  under  ^O  in  accordance 
with  19  CFR  351.305(a)(3).  Timely 
written  notification  of  the  return  or 
destruction  of  APO  materials  or 
conversion  to  judicial  protective  order  is 
hereby  requested.  Failure  to  comply 
with  the  regulations  and  terms  of  an 
APO  is  a  sanctionable  violation. 

This  determination  and  notice  are 
issued  and  published  in  accordance 
with  19  CFR  351.213(d)(3)  and  sections 
751(a)  and  777(i)(l)  of  the  Act. 

Dated:  September  6,  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

(FR  Doc.  02-23391  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  351&-OS-P 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 
A-588-854 

Certain  Tin  Mill  Products  from  Japan: 
Notice  of  Decision  of  the  Court  of 
international  Trade 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
EFFECTIVE  DATE:  September  13,  2002./P< 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  Ferrier  or  Abdelali  Elouaradia 
at  (202) 482-1394  or  (202) 482-1374, 
respectively;  Antidiunping  and 
Countervailing  Duty  Enforcement  Group 
m.  Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW,  Washington, 
DC  20230. 

SUMMARY:  On  August  9,  2002,  the 
United  States  Court  of  International 
Trade  ("OT"  or  "the  Court")  entered  a 


final  judgement  vacating  the  United 
States  International  Trade  Commission's 
("ITC"  or  "Commission")  determination 
finding  that  an  industry  in  the  United 
States  is  materially  injured  by  reason  of 
imports  of  the  subject  merchandise  in 
the  investigation  of  Tin  and  Chromium- 
Coated  Steel  Sheet  From  Japan.  Inv.  No. 
731-TA-860,  USITC  Pub.  3300,  65  Fed. 
Reg.  50005  (August  16,  2000).  The  Court 
ordered  the  Commission  to  enter  a 
negative  deteimination.  Nippon  Steel 
Corporation,  et  al.  v.  United  States,  Slip 
Op.  02-86  (Crr  August  9,  2002) 
["Nippon  11").  Consistent  with  the 
decision  of  the  United  States  Court  of 
Appeals  for  the  Federal  Circuit  (Federal 
Circuit)  in  Timken  Co.  v.  United  States, 
893  F.2d  337  (Fed.  Cir.  1990) 
{"Timken"),  the  Department  is  notifying 
the  public  that  Nippon  H  is  "not  in 
harmony"  with  the  Conunission's 
affirmative  injiiry  determination. 
SUPPLEMENTARY  INFORMATION: 

Background 

On  June  26,  2000,  the  Department 
published  in  the  Federal  Register  the 
notice  of  final  determination  of  sales  at 
less  than  fair  value  on  certain  tin  mill 
products  from  Japan.  See  Notice  of  Final 
Determination  of  Sales  at  Less  Than 
Fair  Value:  Certain  Tin  Mill  Products 
From  Japan,  65  FR  39364  (Jime  26, 
2002).  On  August  28,  2000,  following 
the  Commission's  final  affirmative 
injury  determination,  the  Department 
published  in  the  Federal  Register  the 
antidimiping  duty  order  on  certain  tin 
null  products  from  Japan.  See  Notice  of 
Antidumping  Duty  Order:  Certain  Tin 
Mill  Products  from  Japan,  65  FR  52067 
(August  28,  2000). 

Nippon  Steel  Corporation,  NKK 
Corporation,  Kawasaki  Steel 
Corporation,  and  Toyo  Kohan  Co.,  Ltd., 
respondents  in  the  underlying 
investigation,  filed  a  lawsmt  with  the 
err  contesting  the  ITC's  affirmative 
injury  determination.  The  Coiut  issued 
an  Order  and  Opinion  dated  December 
31,  2000,  in  Nippon  Steel  Corporation, 
et  al.  V.  United  States,  182  F.  Supp.  2d 
1330  (Crr  2000)  ["Nippon  f '), 
remanding  the  ITC's  affirmative  injury 
determination.  On  March  4,  2002,  the 
rrC  filed  its  affirmative  injury  remand 
determination.  USITC  Pub.  3493  (March 
2002).  On  August  9,  2002,  the  CIT 
issued  an  opinion  and  judgement 
vacating  the  Commission's  affirmative 
injury  remand  determination  and 
directing  the  Conmiission  to  enter  a 
negative  determination.  5ee  Nippon  11. 

Timken  Notice 

In  its  decision  in  Timken,  the  Federal 
Circuit  held  that,  pursuant  to  19  U.S.C. 
1516a(c),  an  agency  must  publish  notice 


of  a  decision  of  the  CIT  or  Federal 
Circuit  which  is  "not  in  harmony"  with 
the  agency's  determination.  The  CIT's 
decision  in  Nippon  H  is  not  in  harmony 
with  the  Commission's  final  affirmative 
injury  determination.  Therefore, 
publication  of  this  notice  fulfills  the 
obligation  imposed  by  the  decision  in 
Timken.  If  this  decision  is  not  appealed, 
or  if  appealed,  if  it  is  upheld,  the 
Commission  will  publish  notice  of  a 
negative  injury  determination  on  tin  and 
chromium-coated  steel  sheet  from 
Japan. 

Dated:  September  6.  2002. 
Faryar  Shirzad, 

Assistant  Secretary  for  Import 

Administration. 

[FR  Doc.  02-23389  Filed  9-12-02;  8:45  am] 

BUMC  CODE  3510-OS-S 


DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[C-122-815] 

Alloy  Magnesium  From  Canada; 
ExtanskNi  of  Time  Umit  for  the 
Preliminary  Results  of  the 
Countervailing  Duty  New  Shipper 
ftoview  and  Pure  Magnesium  From 
Canada;  Rescission  of  Countervailing 
Duty  New  Shipper  Review 

AGENCY:  Import  Administration, 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  for 

preliminary  results  of  new  shipper 

review  and  rescission  of  new  shipper 

review. 

summary:  The  Department  of  Commerce 
is  extending  the  time  limit  for  the 
preliminary  results  of  the  new  shipper 
review  of  the  countervailing  duty  order 
on  alloy  magnesium  from  Canada.  This 
extension  of  time  limit  is  made  pursuant 
to  section  751(a)(2)(B)(iv)  of  the  Tariff 
Act  of  1930,  as  amended  by  the  Uruguay 
Round  Agreements  Act. 

We  are  also  rescinding  the  new 
shipper  review  of  the  countervailing 
duty  order  on  pure  magnesium  from 
Canada. 

EFFECTIVE  DATE:  September  13,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 

Sally  Hastings,  Import  Administration, 
International  Trade  Administration, 
U.S.  Department  of  Commerce,  Room 
3099,  14th  Street  and  Constitution 
Avenue,  NW.,  Washington,  DC  20230; 
telephone  (202)  482-3464. 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  statute  are  references  to 


the  provisions  effective  January  1.  1995, 
the  effective  date  of  the  amendments 
made  to  the  Tariff  Act  of  1930  ("the 
Act")  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless  . 
otherwise  indicated,  all  citations  to  the 
Department  of  Commerce's 
("Department")  regulations  are  to  19 
CFR  part  351  (2001). 

Background 

On  February  28.  2002.  the  Department 
received  a  request  from  Magnola 
Metallurgy,  Inc.  ("Magnola")  to  initiate 
a  new  shipper  review  of  Magnola 's  sales 
of  alloy  magnesiimi  from  Canada.  The 
Department  erroneously  initiated  new 
shipper  reviews  of  the  countervailing 
duty  orders  on  both  pure  and  alloy 
magnesium  from  Canada  on  March  27, 
2002.  See  Notice  of  Initiation  of  New 
Shipper  Countervailing  Duty  Review: 
Pure  and  Alloy  Magnesium  from 
Canada.  67  FR  15794  (April  3.  2002). 
Because  no  review  was  requested  for  the 
former,  we  are  rescinding  the  new 
shipper  coimtervailing  duty  review  on 
pure  magnesium. 

On  August  9,  2002.  U.S.  Magnesium 
LLC  ("U.S.  Magnesium"),  the  successor 
to  the  Magnesium  Corporation  of 
America,  the  petitioner  in  the  original 
investigation,  requested  that  the 
Department  include  in  this  review  an 
alleged  labor  subsidy  not  previously 
investigated.  U.S.  Magnesium  filed 
additional  comments  on  August  30, 
2002.  Magnola  has  objected  to 
reconsideration  of  the  petitioner's 
allegation  in  submissions  dated  August 
19  and  September  3,  2002. 

Statutory  Time  Limits 

Section  751(a)(2)(B)(iv)  of  the  Act 
requires  the  department  to  issue  the 
preliminary  determination  in  a  new 
shipper  review  180  days  after  the  date 
the  review  was  initiated  and  a  final 
determination  within  90  days  after  the 
date  on  which  the  preliminary  results  is 
issued.  However,  if  the  Department 
determines  that  the  review  is 
extraordinarily  complicated,  the 
Department  can  extend  the  180-day 
period  to  300  days  and  the  90-day 
period  to  150  days. 

Postponement 

Because  additional  time  is  needed  to 
review  the  new  subsidy  allegation,  and 
if  warranted,  to  investigate  the  subsidy, 
the  Department  has  concluded  that  the 
case  is  extraordinarily  complicated. 
Therefore,  in  accordance  with  section 
751(a)(2)(B)(iv)  of  the  Act  and  19  CFR 
351.214(i)(2),  we  are  postponing  the 
preliminary  results  of  this  new  shipper 
review  for  120  days,  until  no  later  than 
January  21,2003. 
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Rescission  of  Countervailing  Duty  New 
Shipper  Review  on  Pure  Magnesium 

Because  Magnola's  request  for  a  new 
shipper  revitew  covered  only  the  order 
on  alloy  magnesium,  the  Department  is 
rescinding  the  new  shipper  review  of 
the  countervailing  duty  order  on  pure 
magnesium  from  Canada. 

We  are  issuing  and  publishing  this 
notice  in  accordance  with  sections 
751(a)(2)(B)  and  777(i)(l)  of  the  Act. 

Dated:  September  9,  2002. 
Richard  W.  Moreland, 
Deputy  Assistant  Secretary  for  Import 
A  dministra  tion. 

[FR  Doc.  02-23390  Filed  9-12-02;  8:45  am) 
nuMGCOoe  ssio-os-p 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  0622020]  I 

Endangered  and  Threatened  Species; 
Talce  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  final  determination 

and  discussion  of  underlying  biological 

analysis. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS  has  evaluated  the  Tribal 
Resource  Management  Plan  (Tribal 
Plan)  submitted  by  the  Northwest 
hidian  Fisheries  Commission  (NWIFC), 
Portland,  OR  for  tribal  research  and 
assessment  activities  pursuant  to  the 
protective  regulations  promulgated  for 
Hood  Canal  simuner-run  chum  salmon 
under  the  Endangered  Species  Act 
(ESA).  The  Tribal  Plan  specifies  the 
future  scientific  research  and 
assessment  activities  that  potentially 
affect  listed  Hood  Canal  simmier-run 
chimi  salmon.  This  document  serves  to 
notify  the  public  that  NMFS,  by 
delegated  authority  from  the  Secretary 
of  Commerce,  has  determined  that 
implementing  and  enforcing  the  Tribal 
Plan  will  not  appreciably  reduce  the 
likelihood  of  survival  and  recovery  of 
the  Hood  Canal  siunmer-nm  chum 
salmon  Evolutionarily  Significant  Unit 
(ESU).  This  document  also  includes  a 
summary  of  the  underlying  biological 
analysis  used  in  the  determination 
(Evaluation). 

DATES:  The  determination  of  the  take 
limit  was  made  on  July  31,  2002. 
ADDRESSES:  Protected  Resources 
Division.  F/NW03,  525  NE  Oregon 
Street,  Suite  500,  Portland,  OR  97232- 


2737.  Copies  of  the  Evaluation  are 

available  on  the  Internet  at  http:// 

www.nwr.noaa.gov/. 

FOR  FURTHER  INFORMATION  CONTACT: 

Leslie  Schaeffer  (503-230-5433,  fax: 

503-230-5435,  e-mail: 

leslie.schaeffer@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  relevant  to  the  Hood  Canal 
summer-run  chum  salmon 
[Oncorhynchus  keta]  ESU. 

Baclcground 

The  NWIFC  submitted  a  Tribal  Plan 
in  cooperation  with  the  Puget  Sound 
Indian  Tribes  for  scientific  research  and 
assessment  activities  within  the  range  of 
the  Hood  Canal  summer-run  chum 
salmon  ESU  in  the  state  of  Washington. 
The  activities  are  intended  to  provide 
the  technical  basis  for  fisheries 
management  and  for  the  conservation 
and  restoration  of  salmon  stocks  and 
their  habitat.  The  Tribal  Plan  also 
includes  implementation,  monitoring, 
evaluation,  enforcement,  and  reporting 
procedures  designed  to  ensure  the 
research  is  consistent  with  these 
objectives.  The  research  activities 
described  in  the  Tribal  Plan  span  a  5 
year  period  beginning  on  January  1, 
2002. 

On  May  16,  2002,  at  67  FR  34907, 
NMFS  published  a  notice  of  availability 
for  public  review  and  comment  on  its 
Evaluation  of  how  the  Tribal  Plan 
addressed  the  factors  in  50  CFR  223.209 
(65  FR  42481,  July  10,  2000)  of  the  ESA 
Tribal  Plan  Limit. 

As  required  by  section  223.209  of  the 
ESA  Tribal  Plan  Limit,  NMFS  must 
determine  whether  the  Tribal  Plan 
would  appreciably  reduce  the 
likelihood  of  svirvival  and  recovery  of 
the  Hood  Canal  simmier-nm  chum 
salmon  and  otJier  affected  threatened 
ESUs.  NMFS  must  take  comments  on 
how  the  Tribal  Plan  addresses  the 
factors  in  section  223.209  in  making  that 
determination. 

Discussion  of  the  Biological  Analysis 
Underljring  the  Determination 

The  Tribal  Plan  describes  tribal 
research  and  assessment  activities  that 
provide  the  technical  basis  for  fisheries 
management  and  for  the  conservation 
and  restoration  of  salmon  stocks  and 
their  habitat  in  the  Puget  Soimd  area. 
The  need  for  improved  and  more 
quantitative  understanding  of  salmonid 
freshwater  and  marine  survival 
motivates  much  of  the  current  research. 
Many  of  the  activities  are  also  intended 
to  provide  information  for  the  planning, 
implementation,  and  monitoring  of 
habitat  protection  and  restoration 
efforts.  Tribal  resource  management 


entities  cooperate  with  the  Washington 
Department  of  Fish  and  Wildlife  and 
other  state  and  local  agencies  in  many 
research  activities.  The  Tribal  Plan 
describes  only  those  activities  that  are 
principally  fiinded  through,  and 
managed  by,  tribal  agencies. 

The  Tribal  Plan  is  organized  into  four 
sections:  (1)  Spawning  escapement 
surveys,  (2)  smolt  production  studies, 
(3)  life  history  studies,  and  (4)  habitat 
assessment  and  monitoring  studies. 
Each  section  further  describes  the 
significance  of  the  research  and 
assessment  activities  and  the  sampling 
methods  proposed. 

It  is  NMFS'  determination  that  the 
research  and  assessment  activities 
included  in  the  Tribal  Plan  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  ESU  in  the 
wild  based  on  the  current  status  of  this 
ESU.  This  research-related  take  is  not 
expected  to  reach  a  level  that  will 
significantly  affect  any  single  chum 
population  in  the  ESU. 

The  Tribal  Plan  contains  a  section 
describing  a  protocol  for  assuring  that 
the  level  and  extent  of  take  associated 
with  the  activities  do  not  reduce  the 
likelihood  of  survival  and  recovery  of 
this  ESU.  The  Tribal  Plan  states  that 
monitoring  of  take  during  the  course  of 
each  activity  will  determine  whether 
take  and  mortality  are  occurring  at  a 
level  greater  than  the  expected  level. 
The  Tribal  Plan  contains  procediu^s 
whereby  the  overall  impact  of  research 
and  assessment  activities  can  be 
regularly  evaluated.  Sampling  methods 
and  schedules  will  be  altered  as 
necessary  to  minimize  take.  Annual 
reports  vnll  include  the  actual  take 
associated  with  each  activity.  NMFS 
will  be  informed  when  take  exceeds  the 
projected  level  for  any  activity  and  will 
be  consulted  regarding  subsequent 
changes  in  methodology. 

NMFS'  Evaluation  contains  reporting 
requirements,  a  modification  process 
should  the  tribes  propose  new  or 
modified  research,  and  a  reevaluation 
process  the  tribes  will  follow  to  have  the 
Tribal  Plan  Limit  apply.  This 
information  will  be  used  by  NMFS  and 
the  tribes  at  least  annually  or  as  needed 
to  assess  whether  impacts  to  listed  fish 
are  as  expected,  and  to  revise  the  Tribal 
Plan  as  necessary. 

Summary  of  Comments  Received  in 
Response  to  the  Proposed  Evaluation 
and  Recommended  Determination 

NMFS  published  notification  of  its 
evaluation  and  pending  determination 
on  the  Tribal  Plan  for  public  review  and 
comment  on  May  16,  2002  (67  FR 
34907).  The  public  comment  period 
closed  on  June  17,  2002.  NMFS  received 
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no  comiments  concerning  this 
document. 

Based  on  its  Evaluation  and  the  fact 
that  no  public  comments  were  received, 
NMFS  issued  its  final  determination  on 
the  Tribal  Plan  on  July  31.  2002. 

Authority 

Under  section  4(d)  of  the  ESA,  NMFS, 
by  delegated  authority  from  the 
Secretary  of  Conunerce,  is  required  to 
adopt  such  regulations  as  it  deems 
necessary  and  advisable  for  the 
conservation  of  the  species  listed  as 
threatened.  The  ESA  Tribal  Plan  Limit 
(65  FR  42481,  July  10,  2000)  states  that 
the  ESA  section  9  take  prohibitions  will 
not  apply  to  Tribal  Plans  provided 
NMFS  determines  that  implementation 
of  such  Tribal  Plans  will  not 
appreciably  reduce  the  likelihood  of 
survival  and  recovery  of  the  listed 
salmonids. 

Dated:  September  9,  2002. 
OirisMobley, 

Acting  Chief.  Endangered  Species  Division, 
Office  of  Protected  Resources,  National 
Marine  Fisheries  Service. 
[FR  Doc.  02-23401  Filed  9-12-02;  8:45  am) 
BNJJNO  CODE  asio-aa-s 


DEPARTMENT  OF  COMMERCE 

Nationai  Ocaanic  and  Atonospharlc 
Administration 

NoUca  of  PuMIc  Mealing 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Advisory  Committee  on 
Commercial  Remote  Sensing  (ACCRES) 
will  meet  September  30,  2002. 
DATES:  The  meeting  is  scheduled  as 
follows:  September  30,  2002, 1  p.m.-5 
p.m. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Ronald  Reagan  Building  in  the 
Hemisphere  A  Room.  While  open  to  the 
public,  seating  capacity  may  be  limited. 
The  Ronald  Reagan  Building  is  located 
at  1300  Pennsylvania  Avenue,  NW.,  in 
Washington,  E)C.  The  Ronald  Reagan 
Building  provides  underground  parking 
and  is  Metro  accessible  at  the  Federal 
Triangle  stop  on  the  Blue/Orange  Line 
and  at  Metro  Center  on  the  Red/Blue/ 
Orange  Lines. 

SUPPLEMENTARY  INFORMATION:  As 
required  by  section  10(a)(2)  of  the 
Federal  Advisory  Committee  Act,  5 
U.S.C.  App.  (1982),  notice  is  hereby 
given  of  the  meeting  of  ACCRES. 
ACCRES  was  established  by  the 
Secretary  of  Commerce  (Secretary)  on 
May  21,  2002,  to  advise  the  Secretary 
through  the  Under  Secretary  of 
Commerce  for  Oceans  and  Atmosphere 


on  long-  and  short-range  strategies  for 
the  licensing  of  commercial  remote 
sensing  satellite  systems. 

Matters  To  Be  Considered 

This  will  be  the  inaugural  meeting  of 
ACCRES.  While  not  reviewing  any 
specific  licensing  actions,  the  committee 
will  receive  briefings  on  the  licensing 
and  enforcement  program  and 
procedures  of  the  National  Oceanic  and 
Atmospheric  Administration  (NOAA) 
and  the  interagency  process  for  issuing 
licenses.  The  Committee  will  also 
consider  key  issues  such  as  industry 
internationalization,  industry  risks  and 
investment  disincentives,  foreign 
availability  and  competition,  and 
determine  its  advisory  role  and  process. 

Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  special  accommodations 
may  be  directed  to  ACCRES,  NESDIS 
International  and  Interagency  Aibirs 
Office,  1335  East- West  Highway,  Room 
7311,  Silver  Spring,  Maryland  20910. 

Additional  Information  and  Public 
Comments 

Any  member  of  the  public  wishing 
further  information  concerning  the 
meeting  or  who  wishes  to  submit  oral  or 
written  comments  should  contact 
Timothy  Stryker,  Designated  Federal 
Officer  for  ACCRES,  NOAA/NESDIS 
International  and  Interagency  Afbirs 
Office,  1335  East-West  Highway,  Room 
7311,  Silver  Spring,  Maryland  20910. 
Copies  of  the  draft  meeting  agenda  can 
be  obtained  bom  Tahara  Moreno  at 
(301)  713-2024  x.202.  fax  (301)  713- 
2032,  or  e-mail 
Tahara.MorenoQnoaa.gov. 

The  ACCRES  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously- 
submitted  oral  or  written  statements.  In 
general,  each  individual  or  group 
making  an  oral  presentation  will  be 
limited  to  a  total  time  of  five  minutes. 
Written  comments  (please  provide  at 
least  13  copies)  received  in  the  NOAA/ 
NESDIS  International  and  Interagency 
Affairs  Office  on  or  before  September  25 
will  be  provided  to  Committee  members 
in  advance  of  the  meeting.  Comments 
received  too  close  to  the  meeting  date 
will  normally  be  provided  to  the 
Committee  at  the  meeting. 

FOR  FURTHER  INFORMATION  CONTACT: 

Timothy  Stryker.  NOAA/NESDIS 
International  and  Interagency  Affairs, 
1335  East  West  Highway,  Room  7311, 
Silver  Spring,  Maryland  20910; 
telephone  (301)  713-2024  x.205,  fax 


(301)  713-2032,  e-mail 
Timothy.Stryker@noaa.gov, 

Gregory  W.  Withee, 

Assistant  Administrator  for  Satellite  and 
Information  Services. 

[FR  Doc.  02-23407  Filed  9-12-02:  8:45  am) 
BtLUNGCOOE  3S10-MR-P 

DEPARTMENT  OF  COMMERCE 

Nationai  Oceanic  and  Atmoapheric 
Administration 

p.D.  082602C] 

Endangered  and  Thraatsnad  Specias; 
Talca  of  Anadromous  Fish 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration, 

Commerce 

ACTION:  Notice  of  Issuance  of 

enhancement  permits  1196  and  1300. 

SUMMARY:  NMFS  has  issued  permit  1196 
to  the  State  of  Washington  Elepartment 
of  Fish  and  WildUfe  (WDFW)  and 
permit  1300  to  the  U.S.  Fish  and 
Wildlife  Service  (USFWS).  Interior. 
ADDRESSES:  Copies  of  the  f>ermits  may 
be  obtained  from  the  Hatcheries  and 
Inland  Fisheries  Branch,  Sustainable 
Fisheries  Division,  NMFS.  525  N.E. 
Oregon  Street,  Suite  510,  Portland.  OR 
97232. 

FOR  FURTHER  INFORMATION  CONTACT: 
Kristine  Petersen.  Portland,  OR  at  phone 
number:  (503)  230-5409.  e-mail: 
Kristine  .PetersenOnoaa.gov 

SUPPLEMENTARY  MF0RMAT10N:  The 
following  species  and  evolutionarily 
significant  units  (ESUs)  are  covered  in 
this  notice: 

Spring  Chinook  Salmon 
[Oncorhynchus  tshawytscha): 
endangered  Upper  Columbia  River 
(UCR).  and 

Steelhead  [Oncorhynchus  mykiss): 
endangered  UCR. 

Permits 

Permit  1196  was  issued  to  WDFW  on 
August  16,  2002,  and  permit  1300  was 
issued  to  USFWS  on  August  16,  2002. 
Permits  1196  and  1300  authorize 
WDFW  and  USFWS  take  of  naturally 
produced  and  artificially  propagated 
ESA-listed  anadromous  fish  associated 
with  the  operation  of  hatchery  programs 
for  endangered  UCR  spring  chinook 
salmon.  Permits  1196  and  1300  expire 
December  31,  2007. 

Permit  1196  authorizes  WDFW 
artificial  propagation  programs  designed 
to  supplement  natural  spawning 
populations  in  the  Wenatchee  River  and 
Methow  River  basins.  WDFW's  program 
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includes  the  collection  of  ESA-listed 
adults  for  broodstock,  the  use  of 
artiftcial  propagation  in  a  hatchery 
environment,  the  rearing  of  artificially 
spawned  progeny  in  the  hatcheries,  and 
the  release  of  artificially  propagated 
juveniles  in  their  respective  streams  of 
origin.  Incremental  changes  in 
production  levels  in  response  to  adult 
escapement  levels,  predetermined 
means  to  manage  stray  fish,  and  two 
approaches  for  population  separation 
are  some  strategies  that  will  be 
employed  to  minimize  risks  to  listed 
populations.  All  aspects  of  the  program 
will  be  monitored  in  a  maimer  that 
allows  comparison  of  the  effectiveness 
of  alternative  strategies. 

WDFW  operates  two  hatchery 
complexes  within  the  mid-  and  upper 
Columbia  River  Basin  for  the 
propagation  of  spring  chinook  salmon: 
The  Methow  Fish  Hatchery  Complex 
and  the  Rock  Island  Fish  Hatchery 
Complex.  These  complexes  are  funded 
by  the  local  Public  Utility  Districts  in 
the  upper  Columbia  River  region  to 
mitigate  the  impacts  of  the  hydropower 
dams  on  the  mainstem  Columbia  River. 
The  Methow  Complex  uses  returning 
spring  chinook  salmon  adults  collected 
at  the  Methow  State  Fish  Hatchery,  and/ 
or  weirs  on  the  Methow  River 
tributaries,  the  Twisp  and  Chewuch 
Rivers.  Adult  spring  chinook  salmon 
used  for  broodstock  may  also  be 
collected  at  Wells  Dam.  The  Rock  Island 
Complex  uses  spring  chinook  salmon 
broodstock  collected  at  weirs  on  the 
Chiwawa  River  and  Nason  Creek, 
tributaries  to  the  Wenatchee  River,  and 
at  Tumwater  Dam  on  the  mainstem 
Wenatchee  River.  WDFW's  Eastbank 
Hatchery  is  part  of  the  Rock  Island 
Complex.  WDFW-managed  satellite 
facilities  included  within  the  two 
complexes  Eire  the  Twisp  Pond, 
Chiwawa  Ponds,  Chewuch  Pond  and  the 
aforementioned  adult  collection  weirs 
on  the  Methow,  Chiwawa,  Twisp. 
Chewuch  rivers  and  Nason  Creek. 
Permit  1196  will  also  authorize  the 
annual  incidental  take  of  ESA-listed 
UCR  steelhead  associated  with 
broodstock  collection  activities, 
hatchery  operations,  and  juvenile  fish 
releases  from  the  program. 

Permit  1300  authorizes  USFWS' 
artificial  propagation  program  designed 
to  supplement  the  natural  spawning 
populations  in  the  Methow  River  Basin. 
The  USFWS"  program  includes  the 
collection  of  ESA-listed  adults  for 
broodstock,  the  use  of  artificial 
propagation  in  a  hatchery  environment, 
the  rearing  of  artificially  spawned 
progeny  in  the  hatcheries,  and  the 
release  of  artificially  propagated 
juveniles  in  their  respective  stream  of 


origin.  This  program  is  operated  in 
coordination  with  the  WDFW  program 
in  the  Methow  River  Basin  (Permit 
11196).  Incremental  changes  in 
production  levels  in  response  to  adult 
escapement  levels,  predetermined 
means  to  manage  stray  fish,  and  two 
approaches  for  population  separation 
are  some  strategies  that  will  be 
employed  to  minimize  risks  to  listed 
populations.  All  aspects  of  the  program 
will  be  monitored  in  a  manner  that 
allows  comparison  of  the  effectiveness 
of  alternative  strategies. 

USFWS  operates  three  Federal 
hatcheries  within  the  Upper  Columbia 
River  Basin:  Leavenworth,  Entiat  and 
Winthrop  National  Fish  Hatcheries 
(NFH).  These  facilities  rear  non-listed 
spring  chinook  salmon  to  mitigate  for 
impacts  from  the  construction  of  the 
Grand  Coulee  Dam  and  Basin  Project. 
Mitigation  was  authorized  by  the  Grand 
Coulee  Fish  Maintenance  Project,  April 
3,  1937.  These  facilities  are  cxirrently 
operated  by  the  USFWS  and  funded  by 
the  Bureau  of  Reclamation.  The 
Winthrop  NFH  is  located  on  the 
Methow  River  1  mile  downstream  of  the 
Metliow  Fish  Hatchery.  The  Winthrop 
NFH  is  shifting  production  from  non- 
listed  Carson  stock  spring  chinook 
salmon  to  listed  Methow  River 
composite  stock  spring  chinook  salmon. 
A  proportion  of  the  Methow  composite 
stock  broodstock  collected  by  WDFW  at 
Wells  Dam,  the  Methow  Fish  Hatchery 
and/or  at  weirs  on  the  Methow  River 
tributaries,  the  Twisp  and  Chewuch 
Rivers  (Permit  1196),  may  be  transferred 
to  Winthrop  NFH.  Additional 
broodstock  will  be  collected  from 
volunteers  to  the  Winthrop  NFH,  and/or 
collected  from  Methow  Fish  Hatchery 
outfall.  Hatchery  spring  chinook  salmon 
produced  at  Wintlu'op  NFH  may  be 
released  on-station  or  transferred  to 
WDFW  satellite  facilities:  Twisp  Pond, 
and  Chewuch  Pond.  Permit  1300  also 
authorizes  the  annual  incidental  take  of 
ESA-listed  UCR  steelhead  associated 
with  broodstock  collection  activities, 
hatchery  operations,  and  juvenile  fish 
releases  from  the  program. 

While  the  hatchery  progrjmis  have  the 
potential  to  cause  deleterious  direct  and 
indirect  effects  on  the  ESA-listed 
species,  such  as  maladaptive  genetic, 
physiological,  or  behavioral  changes  in 
donor  or  target  populations,  the 
programs  will  continue  to  be  necessary 
to  prevent  the  extinction  of  the  UCR 
spring  chinook  salmon  ESU  imtil 
habitat  conditions  that  limit  the 
productivity  of  naturally-produced 
spring  chinook  salmon  in  the  region  can 
be  improved.  Measures  are  described  in 
the  permits  to  minimize  such 
deleterious  effects  to  the  extent  possible. 


NMFS'  conditions  in  the  permits  will 
ensure  that  the  takes  of  ESA-listed 
anadromous  fish  will  not  jeopardize  the 
continued  existence  of  the  listed 
species.  In  issuing  the  permits,  NMFS 
determined  that  WDFW's  and  USFWS' 
Conservation  Plans  provide  adequate 
mitigation  measures  to  avoid,  minimize, 
and/or  compensate  for  the  anticipated 
takes  of  ESA-listed  anadromous  fish. 

Issuance  of  these  permits,  as  required 
by  the  ESA,  was  based  on  a  finding  that 
such  permits:  (1)  were  applied  for  in 
good  faith;  (2)  will  not  operate  to  the 
disadvantage  of  the  listed  species  which 
are  the  subject  of  the  permits;  and  (3)  is 
consistent  with  the  piuposes  and 
policies  set  forth  in  section  2  of  the 
ESA.  These  permits  were  issued  in 
accordance  with,  and  are  subject  to,  50 
CFR  part  222,  the  NMFS  regulations 
governing  listed  species  permits. 

Dated:  September  9,  2002. 
Chris  Mobley, 

Acting  Chief,  Endangered  Species 
Division, Office  of  Protected  Resources, 
National  Marine  Fisheries  Service. 
(FR  Doc.  02-23400  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

P.D.  090402A] 

Permits;  Foreign  Fishing 

agency:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  receipt  of  foreign 

fishing  application. 

summary:  NMFS  pubUshes  for  public 
review  and  comment  a  smnmary  of  a 
foreign  fishing  application  submitted 
under  provisions  of  the  Magnuson- 
Stevens  Fishery  Conservation  and 
Management  Act  (Magnuson-Stevens 
Act). 

dates:  Comments  must  be  received  by 
September  27,  2002. 
ADDRESSES:  Send  comments  or  requests 
for  a  copy  of  the  application  to  NMFS, 
Office  of  Sustainable  Fisheries, 
International  Fisheries  Division,  1315 
East-West  Highway,  Silver  Spring,  MD 
20910. 

FOR  FURTHER  INFORMATION  CONTACT: 

Robert  A.  Dickinson,  Office  of 
Sustainable  Fisheries,  (301)  713-2276. 
SUPPLEMENTARY  INFORMATION:  Section 
204(d)  of  the  Magnuson-Stevens  Act  (16 
U.S.C.  1824(d))  provides,  among  other 
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things,  that  the  Secretary  of  Commerce 
(Secretaryl  may  issue  a  transshipment 
permit  which  authorizes  a  vessel  other 
than  a  vessel  of  the  United  States  to 
engage  in  fishing  consisting  solely  of 
transporting  fish  or  fish  products  at  sea 
from  a  point  within  the  U.S.  Exclusive 
Economic  Zone  (EEZ)  or,  with  the 
concurrence  of  a  state,  within  the 
boundaries  of  that  state  to  a  point 
outside  the  United  States.  NMFS  has 
received  an  application  requesting 
authorization  for  a  Mexican  vessel  to 
receive,  within  the  Pacific  waters  of  the 
U.S.  EEZ  south  of  38°  N.  lat,  transfers 
of  live  tuna  from  a  U.S.  purse  seiner  for 
the  piupose  of  transporting  the  tiuia 
alive  to  the  Mexican  EEZ. 

Section  204(d)(3)  of  the  Magnuson- 
Stevens  Act  provides,  among  other 
things,  that  an  application  may  not  be 
approved  until  the  Secretary  determines 
that  "no  ov«mer  or  operator  of  a  vessel 
of  the  United  States  which  has  adequate 
capacity  to  perform  the  transportation 
for  which  the  application  is  submitted 
has  indicated  ...  an  interest  in 
performing  the  transportation  at  fair  and 
reasonable  rates."  NMFS  is  publishing 
this  notice  as  part  of  its  effort  to  make 
this  determination. 

Interested  U.S.  vessel  owners  and 
operators  may  obtain  a  copy  of  the 
complete  application  from  NMFS  (see 
ADDRESSES). 

Dated:  September  5,  2002 

Virginia  M.  Fay, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 

[FR  Doc.  02-23398  Filed  9-12-02;  8:45  am] 

BtLUNG  CODE  3S10-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[i.D.  090602A] 

Marine  Mammals;  File  No.  779-1681 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Conmierce. 

ACTION:  Issuance  of  permit. 

SUMMARY:  Notice  is  hereby  given  that 
NMFS,  Southeast  Fisheries  Science 
Center,  75  Virginia  Beach  Drive,  Miami, 
FL  33149  (Principal  Investigator:  Dr. 
Aleta  A.  Hohn)  has  been  issued  a  permit 
to  take  Atlantic  bottlenose  dolphins 
(Tiu-siops  truncatus)  for  purposes  of 
scientific  research. 
ADDRESSES:  The  permit  and  related 
dociunents  are  available  for  review 
upon  written  request  or  by  appointment 
in  the  following  office(s): 


Permits,  Conservation  and  Education 
Division.  Office  of  Protected  Resources, 
NMFS,  1315  East-West  Highway,  Room 
13705,  Silver  Spring,  MD  20910;  phone 
(301)713-2289;  fax  (301)713-0376; 

Northeast  Region,  NMFS,  Protected 
Resources  Division,  One  Blackburn 
Drive,  Gloucester,  MA  01930-2298; 
phone  (978)  281-9346;  fax  (978)  281- 
9371; 

Southeast  Region,  NMFS,  Protected 
Resources  Division,  9721  Executive 
Center  Drive  North,  St.  Petersburg,  FL 
33702-2432;  phone (813)  570-5312;  fax 
(813) 570-5517. 

FOR  FURTHER  INFORMATION  CONTACT: 
Carrie  Hubard  or  Ruth  Johnson, 
(301)713-2289. 

SUPPLEMENTARY  INFORMATION:  On  July 
22,  2002,  notice  was  published  in  the 
Federal  Register  (67  FR  47775)  that  a 
request  for  a  scientific  research  permit 
to  take  botdenose  dolphins  had  been 
submitted  by  the  above-named 
organization.  The  requested  permit  has 
been  issued  under  the  authority  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.),  and 
the  Regulations  Governing  the  Taking 
and  Importing  of  Marine  Mammals  (50 
CFR  part  216). 

The  permit  authorizes  a  maximum  of 
500  individual  dolphins  to  be  captured, 
examined,  sampled,  marked,  and 
released  during  the  5  year  period  of  the 
permit.  Captures  will  take  place  in 
inshore  and  nearshore  waters  from  New 
York  to  the  Texas/Mexico  border.  As 
part  of  the  research,  the  captured 
bottlenose  dolphins  will  be  sampled  for 
genetic  and  isotope  analyses, 
photographed  for  photo-identification 
and  will  have  transmitters  attached.  The 
impetus  for  the  research  is  the  need  to 
define  the  stock  structure  of  western 
North  Atlantic  bottlenose  dolphins.  The 
project  is  a  continuation  of  research 
begim  in  1997  to  elucidate  stock 
structure  using  multiple  methods  and  to 
test  the  hypothesis  of  one  coastal 
migratory  stock  of  bottlenose  dolphins 
along  the  Allantic  coast  of  the  U.S. 

Dated:  September  9,  2002. 
Eugene  T.  Nitta, 

Acting  Chief,  Permits,  Conservation  and 
Education  Division,  Office  of  Protected 
Resources,  National  Marine  Fisheries  Service. 
[FR  Doc.  02-23399  Filed  9-12-02;  8:45  am) 
BILLING  COOE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Ad)ustment  of  import  Limits  for  Certain 
Cotton  and  Man-Made  Filler  Textile 
Products  Produced  or  Manufactured  in 
India 

September  9,  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  16,  2002. 
FOR  FURTHER  INFORMATKXt  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972,  as 
amended. 

The  current  limits  for  certain 
categories  are  l)einig  adjusted  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  59577,  published  on 
November  29,  2001. 

lames  C.  Leonard  m. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  9.  2002. 

Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229 
Dear  Commissioner:  This  directive 
amends,  but  doe.s  not  cancel,  the  directive 
issued  to  you  on  November  23.  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  man- 
made  fiber,  silk  blend  and  other  vegetable 
fiber  textiles  and  textile  products,  produced 
or  manufactured  in  India  and  exported 
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during  the  twelve-month  period  which  began 
on  January  1,  2002  and  extends  through 
December  31,  2002. 

Effective  on  September  16,  2002,  you  are 
directed  to  adjust  the  current  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Adjusted  twelve-month 
limit  1 

Levels  in  Group  1 

334/634 

336/636 

338/339 

340/640 

341  

345 

347/348 

351/651  

647/648 

235,490  dozen. 

1,583.600  dozen. 

5,495,007  dozen. 

3,172,301  dozen. 

6,505,878  dozen  of 
which  not  more  than 
3,742,???  dozen 
shall  be  In  Category 
341 -Y  2. 

340.520  dozen. 

1,234,ft33  dozen. 

452,199  dozen. 

1 .307,033  dozen. 

^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt}er 
31,2001. 

2  Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1.42.0054. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 
Sincerely, 

James  C.  Leonard  IIL 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
[FR  Doc.  02-23384  Filed  9-12-02  8:45  am] 
■LUNG  CODE  3S10-«)-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Rt»er 
Textiles  and  Textile  Products 
Produced  or  Manutactured  in  Macau 

September  10.  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  13,  2002. 
FOR  FURTHER  MFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 


website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultiu^l 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3, 1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63028,  published  on 
December  4,  2001. 

)ames  C.  Leonard  m, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  10,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury,  Washington,  DC 
20229 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  27,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Macau  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31,  2002. 

Effective  on  September  13, 2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 


Category 

Ad^ed  twetve-montti 
Kmrt^ 

Levels  In 

Group  1 

333/334/335 

499,527  dozen  of 

which  not  more  than 

253,706  dozen  shaH 

be  in  Categories 

333/335. 

338 

632,179  dozen. 

339 

2,545,593  dozen. 

342 

174.589  dozen. 

345 

104,990  dozen. 

347/348 

1,473,596  dozen. 

351  

139,594  dozen. 

647/648 

1,107,628  dozen. 

Group  11 

400-414,  433-438, 
440-448,  459pt.  2 
and  469pt.  3,  as  a 
group 


Adjusted  twelve-month 
limits 


1 ,846,971  square  me- 
ters equivalent. 


^The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,2001. 

2  Category  459pt.:  all  HTS  numbers  except 
6115.19.8020,  6117.10.1000,  6117.10.2010. 
6117.20.9020,  6212.90.0020,  6214.20.0000, 
6405.20.6030.  6405.20.6060,  6405.20.6090, 
6406.99.1505  and  6406.99.1560. 

3  Category  469pt.:  aU  HTS  numtwrs  except 
5601.29.0020,  5603.94.1010,  6304.19.3040, 
6304.91.0050,  6304.99.1500,  6304.99.6010, 
6308.00.0010  and  6406.10.9020. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affoirs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
James  C.  Leonard  III, 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
(FR  Doc.  02-23385  Filed  9-12-02;  8:45  am] 
BIUMG  CODE  351 0-OR-S 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 
DoD. 

ACTION:  Notice  of  meeting. 

SUMMARY:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  meeting  of  the  2002  study 
on  Immediate  Attack  Deep  in  Hostile 
Territory.  The  purpose  of  the  meeting  is 
to  allow  the  SAB  and  study  leadership 
to  brief  the  Secretary  of  the  Air  Force  on 
the  results  of  their  study.  Because 
classified  and  contractor-proprietary 
information  will  be  discussed,  this 
meeting  will  be  closed  to  the  public. 

DATES:  September  24,  2002. 

AOORESSES:  Air  Force  Pentagon,  Room 
4E916,  Washington,  IX:. 

FOR  FURTHER  INFORMATION  CONTACT: 
Major  John  Pemot,  Air  Force  Scientific 
Advisory  Board  Secretariat,  1180  Air 
Force  Pentagon,  Rm  5D982,  Washington 
DC  20330-1180,  (703)  697-4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  02-23303  Filed  9-12-02;  8:45  am] 
BNJJNG  CODE  M01-0B-H 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Air  Force 

HQ  USAF  Scientific  Advisory  Board 

AGENCY:  Department  of  the  Air  Force, 

DoD. 

ACTION:  Notice  of  meeting. 

summary:  Pursuant  to  Public  Law  92- 
463,  notice  is  hereby  given  of  the 
forthcoming  Fall  Board  Meeting  of  the 
Scientific  Advisory  Board.  The  purpose 
of  the  meeting  is  to  allow  the  SAB 
leadership  to  meet  with  the  Chief  and 
Secretary  of  the  Air  Force,  the  Military 
Director  of  the  SAB,  and  key  members 
of  the  scientific  and  technical 
commimities.  Because  classified  and 
contractor-proprietary  information  will 
be  discussed,  this  meeting  will  be 
closed  to  the  public. 
DATES:  October  9-10  2002. 
addresses:  1560  Wilson  Boulevard, 
Arlington,  VA  22209. 
FOR  FURTHER  INFORMATION  CONTACT: 
Colonel  Charles  Bowker,  Air  Force 
Scientific  Advisory  Board  Secretariat, 
1180  Air  Force  Pentagon,  Rm  5D982, 
Washington  DC  20330-1180,  (703)  697- 
4811. 

Pamela  D.  Fitzgerald, 

Air  Force  Federal  Register  Uaison  Officer. 
[FR  Doc.  02-23304  Filed  9-12-02;  8:45  am] 
BILUNQ  CODE  SOQI-OS-P 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

ftotice  of  Avallabillty  of  Government- 
Owned  Inventions;  Available  for 
Licensing 

agency:  Department  of  the  Navy,  DOD. 
action:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  assigned  to  the  United  States 
Government  as  represented  by  the 
Secretary  of  the  Navy  and  are  available 
for  licensing  by  the  Department  of  the 
Navy. 

The  following  patents  are  available  for 
licensing:  U.S.  Patent  Number 
6,240,727:  Manufactiue  of  nitinol  rings 
for  thermally  responsive  control  of 
casing  latch.  U.S.  Patent  Number 
6,248,275:  Process  for  Synthesizing 
Composite  Material  Components  with 
curved  surfaces.  U.S.  Patent  Nxmiber 
6,259,092:  Thickness  determination  of 
Carbonaceous  overlayers  on  substrates 
of  differing  material.  U.S.  Patent 
Number  6,260,500:  Emergency  Ship 


Towing  System.  U.S.  Patent  Number 
6,263,297:  Programmed  computation  of 
predicted  loading  of  ship  hull.  U.S. 
Patent  Number  6.267,012:  Tensile 
Specimen  Test  Grip.  U.S.  Patent 
Number  6,276,293:  Skidplate  having 
non-symmetrical  hydrofoil  profiles 
producing  skid-opposing  side  force  only 
during  turn  maneuver.  U.S.  Patent 
Number  6,278.272:  Integrating  Fluxgate 
Magnetometer.  U.S.  Patent  Number 
6,283,677:  Tailorable  Elastomeric 
Composite  Pneumatic  Fender  System 
for  absorbing  high  energy  impact.  U.S. 
Patent  Number  6,286,410:  Buoyantly 
Propelled  Submerged  Canister  for  Air 
Vehicle  Launch.  U.S.  Patent  Number 
6,294,849:  Magnetostrictive  Actuator 
with  load  Compensating  Operational 
Modification.  U.S.  Patent  Number 
6,298,963:  Timed  Broadband 
Vibrational  Dissipator.  U.S.  Patent 
Number  6,300,855:  Hysteresis  reduction 
in  Giant  Magnetostrictive  materials.  U.S. 
Patent  Number  6,31 1 ,445:  Modular 
Louver  System.  U.S.  Patent  Number 
6,315,946:  Ultra  low  carbon  baintic 
weathering  steel.  U.S.  Patent  Number 
6,320,821 :  Fluidbome  Sound  Projector. 
U.S.  Patent  Number  6.325,566:  Load- 
Sensing  Multi-Axis  Connector.  U.S. 
Patent  Number  6,333.092:  Fractal 
Interfacial  Enhancement  of  Composite 
Delamination  Resistance.  U.S.  Patent 
Number  6.335.708:  Antenna  Transfer 
Assembly  with  Jam  Preventing  Inserts. 
U.S.  Patent  Number  6.338,456:  Landing 
Impact  Absorbing  Deployment  System 
for  aircraft  with  damaged  landing  gear. 
U.S.  Patent  Number  6.341,450: 
Composite  Water-Tight  Door  Panel 
Installation.  U.S.  Patent  Number 
6.343.563:  Modular  Bulwark  Deck 
Shielding  Construction  and  Assemblage. 
U.S.  Patent  Number  6.344.246:  Laser 
Irradiation  induced  non-skid  surface 
layer  formation  on  substrate.  U.S.  Patent 
Number  6,344.743:  Standing  Wave 
Magnetometer.  U.S.  Patent  Number 
6,353,407:  Radar  Tank  Level  indicating 
system  for  measurement  of  water 
content  in  shipboard  tank  involving 
identification  of  fuel- water  interface. 
U.S.  Patent  Number  6,376.831:  Neural 
Network  System  for  estimating 
conditions  on  Submerged  Surfaces  of 
Seawater  Vessels.  U.S.  Patent  Number 
6.381.196:  Sintered  Viscoelastic  Particle 
Vibration  Damping  Treatment.  U.S. 
Patent  Number  6.382.912:  Centrifugal 
Compressor  with  Vaneless  Diffuser.  U.S. 
Patent  Number  6.385.514:  Shipboard 
System  for  furnishing  information  of 
mine  threat  vulnerability.  U.S.  Patent 
Number  6,386,830:  Quiet  and  efficient 
high  pressure  fan  assembly.  U.S.  Patent 


Number  6,393,765:  Superelastic  Sealing 
Closures.  U.S.  Patent  Number  6,398.165: 
Protective  Enclosure  with  Peripheral 
Storage  Facility.  U.S.  Patent  Number 
6,401,590:  Exhaust  Blockage  System  for 
engine  shut  down.  U.S.  Patent  Number 
6,410,999:  Magnetostrictive 
Magnetically  Controlled  Sprag  Locking 
Motor.  U.S.  Patent  Number  6,41 1,105: 
Nondestructive  Detection  of  Steel 
Surface  Corrosion.  U.S.  Patent  Number 
6,412,784:  Split  Face  Mechanical  Seal 
System.  U.S.  Patent  Number  6.416.369: 
Underwater  Towing  of  Marine  Vessels. 
U.S.  Patent  Number  6,417,665:  Spatially 
Integrating  Fluxgate  Magnetometer 
having  a  flexible  magnetic  core. 
ADDRESSES:  Requests  for  copies  of  the 
patents  cited  should  be  directed  to: 
Naval  Surface  Warfare  Center  Carderock 
Division,  Code  0117,  9500  MacArthur 
Boulevard,  West  Bethesda,  MD  20817- 
5700.  and  must  include  the  patent 
number. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Dick  Bloomquist,  Director,  Technology 
Transfer  Office,  Naval  Surface  Warfare 
Center  Carderock  Division,  Code  Oil 7, 
9500  MacArthur  Boulevard,  West 
Bethesda,  MD  20817-5700,  telephone 
(301) 227-4299. 

(Authority:  35  U.S.C.  207,  37  CFR  part  404) 

Dated:  August  29,  2002. 
R.E.  Vincent  O, 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps.  U.S.  Navy.  Federal  Register 
Liaison  Officer. 
[FR  Doc.  02-23305  Filed  9-12-02;  8:45  am] 

BIUJNG  9OOE  M10-FF-P 


DEPARTMENT  OF  EDUCATION 

[CFDA  Nos.:  84.1330  and  84.1 33P] 

Office  of  Special  Education  and 
Rehabilitative  Services  National 
Institute  on  Disability  and 
Rehabilitation  Research;  Notice 
Inviting  Applications  for  New  Awards 
for  Fiscal  Year  (FY)  2003 

SUMMARY:  We  invite  applications  for 
new  FY  2003  grant  awards  under  the 
Field-Initiated  (FI)  Projects  {84.133G) 
and  Advanced  Rehabilitation  Research 
Training  (ARRT)  Projects  {84.133P).  We 
take  this  action  to  focus  research 
attention  on  an  area  of  national  need. 

Applicable  Regulations:  The 
Education  Department  General 
Administrative  Regulations  (EDGAR). 
34  CFR  parts  74,  75,  77,  80,  81,  82,  85. 
86  and  97;  and  34  CFR  part  350. 
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Application  Notice  for  FY  2003 


CFDA  No. 
Program  name 


Application  avail- 
able 


1 r 

84.133G-1  I  September  13, 

Field-Initiated  Projects— Research  2002. 

84.133G-2 I  September  13, 

Field-Initiated      Projects— Develop-        2002. 

ment 

84.133P-1  September  13, 

Advanced  Rehabilitation   Research        2002. 

Training  Projects 


Deadline  for 
transmittal  of  ap- 
plications 


November  12, 

2002. 
November  12, 

2002. 

November  12, 
2002. 


Estimated 
available  funds 


$2,250,000 
2,250.000 

750,000 


Maximum 

award  amount 

(per  year)* 


$150,000 
150,000 

150.000 


Estimated 

number  of 

awards 


15 
15 

3-5 


Project  period 
(months) 


36 
36 

60 


*  Note:  We  will  reject  without  consideration  any  application  that  proposes  a  budget  exceeding  the  stated  maximum  award  amount  in  any  year 
(See  34  CFR  75.104(b)). 
The  Department  is  not  bound  by  any  estimates  in  this  notice. 


SUPPLEMENTARY  INFORMATION:  The 
priorities  contained  in  this  notice  reflect 
issues  discussed  in  the  New  Freedom 
Initiative  (NFI)  and  NIDRR's  Long-Range 
Plan  (the  Plan).  The  NFI  can  be  accessed 
on  the  Internet  at:  http:// 
www.  whitehouse.gov/news/ 
freedominitiative/ fTeedominiative.html. 

The  Plan  can  be  accessed  on  the 
Internet  &X:http://www.ed.gov/offices/ 
OSERS/NIDRR/Products. 

Selection  Criteria 

Field-Initiated  (FI)  Projects 

The  selection  criteria  to  be  used  to 
carry  out  research  or  development  FI 
projects  will  be  provided  in  the 
application  package. 

Advanced  Rehabilitation  Research 
Training  (ARRT)  Projects 

The  selection  criteria  to  be  used  for 
the  ARRT  Projects  will  be  provided  in 
the  application  package. 

Field-Initiated  Projects:  (CFDA 
Number  84. 133G). 

Purpose  of  Program:  FI  projects  must 
further  one  or  both  of  the  following 
purposes:  (a)  Develop  methods, 
procedures,  and  rehabilitation 
technology  that  maximize  the  full 
inclusion  and  integration  into  society, 
employment,  independent  living,  family 
support,  and  economic  and  social  self- 
sufficiency  of  individuals  with 
disabilities,  especially  individuals  with 
the  most  severe  disabilities;  or  (b) 
improve  the  effectiveness  of  services 
authorized  under  the  Rehabilitation  Act 
of  1973.  as  amended  (the  Act).  FI 
projects  carry  out  either  research 
activities  or  development  activities. 

In  carrying  out  a  research  activity,  a 
grantee  must  identify  one  or  more 
hypotheses  and,  based  on  the 
hjrpotheses  identified,  perform  an 
intensive,  systematic  study  directed 
toward  new  scientific  knowledge  or 
contribute  to  better  understanding  of  the 
subject,  problem  studied  or  body  of 
knowledge. 


In  carrying  out  a  development 
activity,  a  grantee  must  use  knowledge 
and  understanding  gained  from  research 
to  create  materials,  devices,  systems,  or 
methods  beneficial  to  the  target 
population,  including  design  and 
development  of  prototypes  and 
processes.  Target  population  means  the 
group  of  individuals,  organizations,  or 
other  entities  expected  to  be  affected  by 
the  project.  More  than  one  group  may  be 
involved  since  a  project  may  affect  those 
who  receive  services,  provide  services, 
or  administer  services. 

There  are  two  different  sets  of 
selection  criteria  for  FI  projects:  one  set 
to  evaluate  applications  proposing  to 
carry  out  research  activities,  and  a 
second  set  to  evaluate  applications 
proposing  to  carry  out  development 
activities.  The  set  of  FI  selection  criteria 
that  will  be  used  to  evaluate  an 
application  will  be  based  on  the 
applicant's  designation  of  the  type  of 
activity  that  the  application  proposes  to 
carry  out. 

The  applicant  should:  (a)  Clearly 
identify  on  the  cover  page  of  the 
application,  block  4,  whether  the 
proposal  is  for  a  research  or  a 
development  project;  (b)  identify  if  the 
application  is  a  resubmittal  from  a 
previous  competition,  within  the  past 
two  years,  by  putting  the  word 
resubmittal  on  the  cover  page  of  the 
application  in  block  13  along  with  the 
descriptive  title;  (c)  if  the  application  is 
a  resubmittal  from  a  previous 
competition,  within  the  past  two  years, 
include  the  assigned  application 
number  (i.e.,  H133G01,  H133G02)  in  the 
abstract,  the  introduction,  and  in  a  cover 
letter;  and  (d)  if  applicable,  identify 
their  qualifying  minority  entity  status  in 
the  abstract  and  transmittal  letter. 

Invitational  Priorities 

The  Secretary  is  particularly 
interested  in  applications  that  address 
one  of  the  following  invitational 
priorities.  However,  under  34  CFR 


75.105(c)(1),  an  application  that  meets 
an  invitational  priority  does  not  receive 
competitive  or  absolute  preference  over 
other  applications.  The  invitational 
priorities  are:  (a)  Projects  that  improve 
the  exit  of  individuals  with  disabilities 
firom  buildings,  vehicles,  and  other 
settings  in  emergencies;  (b)  projects  that 
study  use  of  the  new  "International 
Classification  of  Fimctioning,  Disability 
and  Health"  (ICIDH-2)  systems  in 
promoting  the  independence  and 
quality  of  life  of  persons  with 
disabilities;  (c)  projects  that  collaborate 
with  international  assistive  technology 
and  rehabilitation  engineering  projects 
including,  but  not  limited  to,  those  that 
could  be  carried  out  imder  Science  and 
Technology  Agreements  between  the 
U.S.  and  other  countries;  (d)  projects 
that  enhance  functioning  of  people  with 
newly  recognized  disabilities,  such  as 
multiple  chemical  sensitivity  (MCS), 
chronic  fatigue  immime  deficiency 
syndrome  (CFIDS),  and  fibromyalgia; 
and  (e)  projects  that  study  mental  health 
interventions  related  to  traiunatic  stress 
of  individuals  with  disabilities. 

Eligible  Applicants:  Parties  eligible  to 
apply  for  grants  imder  this  program  are 
States;  public  or  private  agencies, 
including  for-profit  agencies;  public  or 
private  organizations,  including  for- 
profit  organizations;  institutions  of 
higher  education;  and  Indian  tribes  and 
tribal  organizations. 

Program  Authority:  29  U.S.C.  764. 

Advanced  Rehabilitation  Research 
Training  Projects:  (CFDA  Number 
84.133P). 

Purpose  of  Program:  ARRT  projects 
must  provide  research  training  and 
experience  at  an  advanced  level  to 
individuals  with  doctorates  or  similar 
advanced  degrees  who  have  clinical  or 
other  relevant  experience.  ARRT 
projects  train  rehabilitation  researchers, 
including  individuals  with  disabilities, 
with  particidar  attention  to  research 
areas  that  support  the  implementation 
and  objectives  of  the  Rehabilitation  Act 


of  1973,  as  amended  (the  Act)  and  that 
improve  the  effectiveness  of  services 
audiorized  under  the  Act. 

ARRT  projects  must  carry  out  all  of 
the  following  activities:  (1)  Recruit  and 
select  candidates  for  advanced  research 
training;  (2)  provide  a  training  program 
that  includes  didactic  and  classroom 
instruction,  is  multidisciplinary,  and 
emphasizes  scientific  methodology,  and 
may  involve  collaboration  among 
institutions;  (3)  provide  research 
experience,  laboratory  experience,  or  its 
equivalent  in  a  community-based 
research  setting,  and  a  practicimi  that 
involves  each  individual  in  clinical 
research  and  in  practical  activities  with 
organizations  representing  individuals 
with  disabilities;  (4)  provide  academic 
mentorship  or  guidance,  and 
opportunities  for  scientific  collaboration 
with  qualified  researchers  at  the  host 
university  and  other  appropriate 
institutions;  and  (5)  provide 
opportunities  for  participation  in  the 
development  of  professional 
presentations  and  publications,  and  for 
attendance  at  professional  conferences 
and  meetings  as  appropriate  for  the 
individual's  field  of  study  and  level  of 
experience. 

Eligible  Applicants:  Institutions  of 
higher  education  are  eligible  to  receive 
awards  under  this  program. 

Program  Authority:  29  U.S.C.  762(k). 

Instructions  for  Transmittal  of 
Applications: 

Note:  Some  of  the  procedures  in  these 
instructions  for  transmitting  applications 
differ  from  those  in  the  Education 
Department  General  Administrative 
Regulations  (EDGAR)  (34  CFR  75.102).  Under 
the  Administrative  Procedure  Act  (5  U.S.C. 
553)  the  Department  generally  offers 
interested  parties  the  opportunity  to 
comment  on  proposed  regulations.  However, 
these  amendments  make  procedural  changes 
onlv  and  do  not  establish  new  substantive 
policy.  Therefore,  under  5  U.S.C.  553(b)(A). 
the  Secretary  has  determined  that  proposed 
rulemaking  is  not  required. 

Instructions  for  transmitting 
applications  will  be  provided  in  the 
application  package. 

Pilot  Proiect  for  Electronic  Submission 
of  Applications 

In  Fiscal  Year  2003,  the  U.S. 
Department  of  Education  is  continuing 
to  expand  its  pilot  project  of  electronic 
submission  of  applications  to  include 
additional  formula  grant  programs  and 
additional  discretionary  grant 
competitions.  The  Field-Initiated 
Projects  program— CFDA  84.133G  and 
the  Advanced  Rehabilitation  Research 
Training  Projects  program — CFDA 
84.133P  are  two  of  the  programs 
included  in  the  pilot  project.  If  you  are 


an  applicant  imder  these  programs,  you 
may  submit  your  application  to  us  in 
either  electronic  or  paper  format. 

The  pilot  project  involves  the  use  of 
the  Electronic  Grant  Application  System 
(e- APPLICATION,  formerly  e-GAPS) 
portion  of  the  Grant  Administration  and 
.Payment  System  (GAPS).  We  request 
your  participation  in  this  pilot  project. 
We  shall  continue  to  evaluate  its 
success  and  solicit  suggestions  for 
improvement. 

If  you  participate  in  this  e- 
APPLICATION  pilot,  please  note  the 
following: 

•  Yoiu-  participation  is  voluntary. 

•  You  will  not  receive  any  additional 
point  value  or  penalty  because  you 
submit  a  grant  application  in  electronic 
or  paper  format. 

•  You  can  submit  all  documents 
electronically,  including  the 
Application  for  Federal  Assistance  (ED 
424),  Budget  Information — Non- 
Construction  Programs  (ED  524).  and  all 
necessary  assurances  and  certifications. 

•  Within  three  working  days  of 
submitting  yoiir  electronic  application 
fax  a  signed  copy  of  the  Application  for 
Federal  Assistance  (ED  424)  to  the 
Application  Control  Center  cifter 
following  these  steps: 

(1)  Print  ED  424  from  the  e- 
APPLICATION  system. 

(2)  Make  sure  that  the  institution's 
Authorizing  Representative  signs  this 
form. 

(3)  Before  faxing  this  form,  submit 
your  electronic  application  via  the  e- 
APPLICATION  system.  You  will  receive 
an  automatic  acknowledgement,  which 
will  include  a  PR/ A  ward  number  (an 
identifying  number  unique  to  your 
application). 

(4)  Place  the  PR/ Award  number  in  the 
upper  right  hand  comer  of  ED  424. 

(5)  Fax  ED  424  to  the  Application 
Control  Center  at  (202)  260-1349. 

•  We  may  request  that  you  give  us 
original  signatures  on  all  other  forms  at 
a  later  date. 

You  may  access  the  electronic  grant 
application  for  the  (Field-Initiated 
Projects  program  (CFDA  84.133G-1. 
Research  or  84.133G-2,  Development 
and  Advanced  Rehabilitation  Research 
Training  Projects  program  (CFDA 
84.133P-1)  at:  http://e-grants.ed.gov. 

We  have  included  additional 
information  about  the  e-APPUCATION 
pilot  project  (see  Parity  Guidelines 
between  Paper  and  Electronic 
Applications)  in  the  application 
package. 

Please  note  that  due  to  the 
Department's  end  of  the  fiscal  year  close 
out  activities,  the  e-APPLICATION 
system  wUl  be  unavailable  from  October 
1  through  October  5.  It  will  become 


available  for  users  again  on  Monday. 
October  7. 

For  Applications  Contact:  Education 
Publications  Center  (ED  Pubs),  F.O.  Box 
1398,  Jessup.  MD  20794-1398. 
Telephone  (toll  free):  1-877-433-7827. 
FAX:  (301)  470-1244.  If  you  use  a 
telecommunications  device  for  the  deaf 
(TDD),  you  may  ca)l  (toll  free):  1-877- 
576-7734. 

You  may  also  contact  ED  Pubs  via  its 
Web  site:  http://www.ed.gov/pubs/ 
edpubs.html  or  its  E-mail  address 
[edpubs@inet.ed.gov).  If  you  request  em 
application  from  ED  Pubs,  be  sure  to 
identify  this  competition  as  follows: 
CFDA  number  84.133G  or  84.133P. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  by  contacting 
the  Grants  and  Contracts  Services  Team, 
U.S.  Department  of  Education,  400 
Maryland  Avenue,  SW.,  room  3317. 
Swritzer  Building.  Washington,  [)C 
20202-2550.  Telephone:  (202)  205- 
8351.  If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Services 
(FIRS)  at  1-800-877-8339.  However, 
the  Department  is  not  able  to  reproduce 
in  an  aJtemative  format  the  standard 
forms  included  in  the  application 
package. 

For  Applications  Contact:  The  Grants 
and  Contracts  Service  Team  (GCST). 
Department  of  Education.  400  Maryland 
Avenue,  SW.,  room  3317,  Switzer 
Building,  Washington,  DC  20202.  or  call 
(202)  205-8207.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  TDD  number  at  (202) 
205-9860.  The  preferred  method  for 
requesting  information  is  to  FAX  your 
request  to  (202)  205-8717. 

Individuals  with  disabilities  may 
obtain  a  copy  of  the  application  package 
in  an  alternative  format  bv  contacting 
GCST.  Telephone:  (202)  205-8351.  If 
you  use  a  TDD,  you  may  call  the  Federal 
information  Relay  Services  (FIRS)  at  1- 
800-877-8339.  However,  the 
Department  is  not  able  to  reproduce  in 
an  alternative  format  the  standard  forms 
included  in  the  application  package. 
FOR  FURTHER  INFORMATION  CONTACT: 
Donna  Nangle,  U.S.  Department  of 
Education.  400  Maryland  Avenue.  SW., 
room  3412.  Switzer  Building, 
Washington.  DC  20202-2645. 
Telephone:  (202)  205-5880  or  via  the 
Internet:  donna.nangle@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  TDD  number  at  (202)  205-4475. 
Individuals  with  disabilities  may  obtain 
this  document  in  an  alternative  format 
[e.g..  Braille,  large  print,  audiotape,  or 
computer  diskette)  on  request  to  the 
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contact  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  review  this  document,  as 
well  as  all  other  Department  of 
Education  documents  published  in  the 
Federal  Register,  in  text  or  Adobe 
Portable  Document  Format  (PDF)  on  the 
Internet  at  the  following  site: 
www.ed.gov/legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll  firee,  at  1- 
888-293-6498;  or  in  the  Washington, 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
edition  of  the  Federal  Register  and  the  Code 
of  Federal  Regulations  is  available  on  GPO 
access  at:  http://www.access.gpo.gov/nara/ 
index.html. 

Dated:  September  9,  2002. 
Robert  H.  Pastemack, 

Assistant  Secretary  for  Special  Education  and 

Rehabilitative  Services. 

(FR  Doc.  02-23396  Filed  9-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7376-3] 

Racwit  Potting  to  the  Applicability 
Datonnination  Indax  (AIM)  Database 
System  of  Agency  Applicability 
Determinations,  ARemative  Monitoring 
Decisions,  and  Regulatory 
Interpretations  Pertaining  to  Standards 
of  Performance  for  New  Stationary 
Sources,  National  Emission  Standards 
for  Hazardous  Air  Pollutants,  and  the 
Stratospheric  Ozone  Protection 
Program 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  availability. 

SUMMARY:  This  notice  announces 
applicability  determinations,  alternative 
monitoring  decisions,  and  regulatory 
interpretations  that  EPA  has  made 
under  the  New  Source  Performance 
Standards  (NSPS),  40  CFR  part  60;  the 
National  Emission  Standards  for 


Hazardous  Air  Pollutants  (NESHAP),  40 
CFR  parts  61  and  63;  and  the 
Stratospheric  Ozone  Protection 
Program,  40  CFR  part  82. 
FOR  FURTHER  INFORMATION  CONTACT:  An 
electronic  copy  of  each  complete 
document  posted  on  the  Applicability 
Determination  Index  (ADI)  database 
system  is  available  on  the  Internet 
through  the  Office  of  Enforcement  and 
Compliance  Assurance  (OECA)  Web  site 
at:  http://www.epa.gov/compIiance/ 
assistance/applicability.  The  docimient 
may  be  located  by  date,  author,  subpart, 
or  subject  search.  For  questions  about 
the  ADI  or  this  notice,  contact  Maria 
Malave  at  EPA  by  phone  at:  (202)  564- 
7027,  or  by  e-mail  at: 
malave.inaria@epa.gov.  For  technical 
questions  about  the  individual 
applicability  determinations  or 
monitoring  decisions,  refer  to  the 
contact  person  identified  in  the 
individual  dociunents,  or  in  the  absence 
of  a  contact  person,  refer  to  the  author 
of  the  dociunent. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  General  Provisions  to  the  NSPS 
in  40  CFR  part  60  and  the  NESHAP  in 
40  CFR  part  61  provide  that  a  source 
owner  or  operator  may  request  a 
determination  of  whether  certain 
intended  actions  constitute  the 
commencement  of  construction, 
reconstruction,  or  modification.  EPA's 
written  responses  to  these  inquiries  are 
broadly  termed  applicability 
determinations.  See  40  CFR  60.5  and 
61.06.  Although  the  part  63  NESHAP 
and  Clean  Air  Act  section  111(d) 
regulations  contain  no  specific 
regulatory  provision  that  sources  may 
request  applicability  determinations, 
EPA  does  respond  to  written  inquiries 
regarding  applicability  for  the  part  63 
and  section  111(d)  programs.  The  NSPS 
and  NESHAP  also  allow  sources  to  seek 
permission  to  use  monitoring  or 
recordkeeping  which  is  different  from 
the  promulgated  requirements.  See  40 
CFR  60.13(i),  61.14^),  63.8(b)(1),  63.8(f), 
and  63.10(f).  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
alternative  monitoring  decisions. 
Furthermore,  EPA  responds  to  written 
inquiries  about  the  broad  range  of  NSPS 
and  NESHAP  regulatory  requirements  as 
they  pertain  to  a  whole  source  category. 


These  inquiries  may  pertain,  for 
example,  to  the  type  of  sources  to  which 
the  regulation  applies,  or  to  the  testing, 
monitoring,  recordkeeping  or  reporting 
requirements  contained  in  the 
regulation.  EPA's  written  responses  to 
these  inquiries  are  broadly  termed 
regulatory  interpretations. 

EPA  currently  compiles  EPA-issued 
NSPS  and  NESHAP  applicability 
determinations,  alternative  monitoring 
decisions,  and  regulatory 
interpretations,  and  posts  them  on  the 
Applicability  Determination  Index  (ADI) 
on  a  quarterly  basis.  In  addition,  the 
ADI  contains  EPA-issued  responses  to 
requests  pursuant  to  the  stratospheric 
ozone  regulations,  contained  in  40  CFR 
part  82.  The  ADI  is  an  electronic  index 
on  the  Internet  with  over  one  thousand 
EPA  letters  and  memoranda  pertaining 
to  the  applicability,  monitoring, 
recordkeeping,  and  reporting 
requirements  of  the  NSPS  and  NESHAP. 
The  letters  and  memoranda  may  be 
searched  by  date,  office  of  issuance, 
subpart,  citation,  control  number  or  by 
string  word  searches. 

Today's  notice  comprises  a  summary 
of  55  such  doctmients  added  to  the  ADI 
between  May  2002  and  July  2002.  The 
subject,  author,  recipient,  date  and 
header  of  each  letter  and  memorandimi 
are  listed  in  this  notice,  as  well  as  a  brief 
abstract  of  the  letter  or  memorandimi. 
Complete  copies  of  these  documents 
may  be  obtained  fit>m  the  ADI  through 
the  OECA  Web  site  at:  http:// 
www.  epa  .gov/compliance/assistance/ 
applicability. 

Summary  of  Headers  and  Abstracts 

The  following  table  identifies  the 
database  control  number  for  each 
document  posted  on  the  ADI  database 
system  between  May  2002  and  July 
2002;  the  applicable  category;  the 
subpart(s)  of  40  CFR  part  60,  61,  or  63 
(as  applicable)  covered  by  the 
dociunent;  and  the  title  of  the  document 
which  provides  a  brief  description  of 
the  subject  matter.  We  have  also 
included  an  abstract  of  each  document 
identified  with  its  control  number  after 
the  table.  These  abstracts  are  provided 
solely  to  alert  the  public  to  possible 
items  of  interest  and  are  not  intended  as 
substitutes  for  the  full  text  of  the 
documents. 


ADI  Determinations  Uploaded  Between  May  2002  and  July  2002 


Control  No. 

Category 

Subpart 

Title 

M020003  

M020004  

0200002  

0200003  

MACT  

MACT 

NSPS  

NSPS  

RRR  

LLL  

WWW  

Db 

Opacity  Monitoring  Alternative. 

Performance  Test  Waiver  and  Alternative  Monitoring. 

Gas  Extraction  Well  Operating  Temperature  Increase  Requests. 

Duct  Bumer  Applicability  Determination. 
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ADI  DETERMINATIONS  UPLOADED  BETWEEN  MAY  2002  AND  JULY  2002— Continued 


Control  No. 


0200004 

0200001 

0200005 

0200006 

0200007 

0200008 

0200009 

0200010 

0200011 

0200012 

0200013 

0200014 

0200015 

0200016 

0200017 

0200018 

0200019 

0200020 

0200021 

0200022 

0200023 

0200024 

0200025 

0200026 

0200027 

0200028 

0200029 

0200030 

0200031 

0200032 

0200033 

0200034 

0200035 

0200036 

C020003 

M020005 

M020006 

M020007 

Z020001 

0200038 

0200039 

0200040 

0200041 

0200042 

0200043 

0200044 

0200045 

0200046 

0200047 

0200048 

0200049 


Category 

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

CFC 

MACT 

MACT 

MACT  

NESHAP 

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  

NSPS  


Sut>part 

G,  A 

J,  A 

Dc 

GG 

GG 

NNN,  A  ... 

BB  

GG,  A 

GG,  A 

OOO 

Da 

GG,  A 

GG,  A  

WWW,  A 

RR  

GG 

WWW  

A 

GG 

GG 

GG 

Da 

Cc,  B 

GG 

WWW 

WWW,  A 

Ce 

BB  

GG 

GG 

GG 

GG 

A,  GG  

GG 

F  

R  

S 

RRR  

L,  V  

GG 

Do 

CCCC  .... 

GG 

GG 

H 

A,  Kb  

RR  

A,  Dc  

A 

A 

W  _. 


Title 


Monitoring  and  Excess  Emission  Related  Issues. 

Alternative  Monitoring  for  Bypass  of  Sulfur  Recovery/Tail  Gas  Units. 

Fuel  Usage  Recordkeeping. 

Alternative  Mettiod  for  Sulfur  Analysis. 

Alternative  Method  for  Sulfur  Analysis. 

Alternative  Monitoring  Approach. 

AHemative  Monitoring  Proposals. 

Initial  Test  Extension. 

Initial  Test  Extension. 

Initial  Notification  and  Report  Submittal  Requirements. 

Alternative  SO^  Monitoring  Proposal. 

Initial  Test  Extension. 

Initial  Test  Extension. 

Altemative  Monitoring  Request  for  Landfill  Gas  Vent  Flare. 

Applicability  to  Process  Printing  Machine. 

Altemative  ASTM  Test  Method  for  Fuel  Nitrogen  Content. 

Waiver  of  Initial  Performance  Test. 

Drift  Test  Waiver. 

Custom  Fuel  Monitoring  Schedule. 

Custom  Fuel  Monitoring  Schedule. 

Altemative  to  ASTM  Sulfur  Content  Test  Method. 

Use  of  Part  75  Relative  Accuracy  Test  Audits  Procedures. 

Part  62  Landfill  Regulations  and  Superfund  Sites. 

Altemative  Test  Methods  for  Monitoring  Fuel  Sulfur  Content. 

Tier  2  Emissions  Submission. 

Municipal  Solid  Waste  Landfill  and  Krysol  Process. 

Method  23  Sampling  Time. 

Parallel  Brown  Stock  Washer  Systems. 

Part  60  and  Part  75  Continuous  Emission  Monitoring  Quality  Assurance/Quality  Control  Inconsist- 
encies. 

Custom  Fuel  Monitoring  Schedule. 

Alternate  Performance  Test  Method  for  Gas  Turtjine. 

Alternate  Performance  Test  MetfKXJ  for  Gas  Turbine.  ^ 

Alternate  Performance  Test  Method  for  Gas  Turbine. 

Alternative  Fuel  Analysis  for  Testing  Nitrogen  Content. 

Interpretation  of  Refrigerant  Disposal. 

Gasoline  Vapor  Combustion  Unit. 

Applicability  to  Mill  without  Virgin  Pulping  or  Bleaching. 

Stand-Alone  Aluminum  Shredding  DevKes. 

Tar  Pitch  Traps. 

Altemative  Monitoring  Procedures. 

Fuel  Usage  Monitoring. 

Air  Curtain  Incinerator  at  Residential  Constniction  Site. 

Initial  Performance  Testing  Using  Base  Load  Only. 

Altemative  Testing  and  Monitoring. 

Sulfuric  Acid  Plant  as  Control  Devrce. 

Modification  of  Petroleum  Storage  Vessels. 

Applicability  to  Electrode  Process  Line. 

Modification  of  a  Small  Industrial,  Commercial,  Institutional  Steam  Generating  Unit. 

Replacement  of  Boiler  Wall. 

Reconstruction  of  Oil-Fired  Boiler. 

Equipment  Leaks  of  Volatile  Organic  Compounds  at  a  Synthetic  Organic  Chemicals  Manufac- 
turing Industry  Facility. 


Abstmcts 

Abstract  for  [M020003] 

Ql:  Is  the  monitoring  that  Gulf  Coast 
Metals  has  proposed  as  an  altemative  to 
installation  of  an  opacity  monitor  or  a 
broken  bag  detector  on  two  rotary 
furnaces  at  its  secondary  aluminum 
plant  in  Hillsborough  County,  Florida 
acceptable? 

Al:  No.  Because  the  company  did  not 
address  several  of  the  submittal 
requirements  in  40  CFR  63.1510(w),  an 


altemative  monitoring  approach  cannot 
be  approved  at  this  time. 

Q2:  Can  the  initial  performance  test 
required  for  the  rotary  furnaces  be 
waived? 

A2:  Although  the  authority  to  approve 
performance  test  waivers  under  40  CFR 
part  63  has  been  delegated  to  the  Florida 
Department  of  Environmental 
Protection,  Region  4  recommends  that 
the  request  be  denied  since  low  opacity 
alone  will  not  ensure  compliance  with 
the  applicable  particulate  mass  emission 
standard. 


Abstract  for  (M020004] 

Q:  May  a  Portland  Cement  facility  use 
an  altemative  initial  performance 
testing  and  monitoring  for  inaccessible, 
totally  enclosed,  and  partially  enclosed 
conveyor  system  transfer  points  (CSTPs) 
and  storage  bins  under  NESHAP  subpart 
LLL?  This  request  includes  alternative 
initial  performance  testing  and 
monitoring  for  sources  inside  buildings. 

A:  A  Portland  Cement  facility  may  use 
altemative  initial  performance  testing 
and  monitoring  for  inaccessible,  totally 
enclosed,  and  partially  enclosed  CSTPs 
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and  storage  bins.  However,  for 
alternative  initial  performance  testing 
inside  buildings,  the  EPA  Regional 
Office  has  not  been  delegated  the 
authority  to  approve  the  request. 

Abstract  for  [0200001] 

Ql:  Will  EPA  approve  a  request  for  an 
alternative  monitoring  plan  to  be  used 
during  bypasses  of  the  sulfur  recovery 
units  to  unmonitored  stacks? 

Al:  No.  EPA  will  not  approve  this 
request  because  the  alternative 
monitoring  plan  would  not  make 
representative  measurements  of  the 
sulfur  dioxide  emissions  during 
bypasses  of  the  sulfur  recovery  units  to 
unmonitored  stacks. 

Q2:  Will  EPA  approve  a  request  for  an 
alternative  monitoring  plan  to  be  used 
during  bypasses  of  the  tail  gas  treating 
units  to  unmonitored  stacks? 

A2:  No.  EPA  will  not  approve  this 
request  because  the  alternative 
monitoring  plan  would  not  make 
representative  measurements  of  the 
sulfur  dioxide  emissions  during 
bypasses  of  the  tail  gas  treating  units  on 
sulfur  recovery  units  to  unmonitored 
stacks. 

Abstract  for  [0200002] 

Q:  Will  EPA  grant  a  waiver  from  the 
operating  temperature  of  55.0  degrees 
Celsius  in  40  CFR  60.753(c)? 

A:  EPA  will  grant  a  waiver  to  65.6 
degrees  Celsius  for  certain  wells  that 
show  high  methane  production,  low 
oxygen,  carbon  monoxide  levels  below 
100  ppm,  and  no  charred  debris  in  the 
gas  collection  system. 

Abstract  for  [0200003] 

Q:  Is  a  duct  burner  (along  with  the 
associated  heat  recovery  steam 
generator)  that  is  too  small  to  be  covered 
under  NSPS  subpart  Da  covered  by 
NSPS  subpart  Db? 

A:  Yes,  if  it  meets  the  definition  of  an 
affected  facility  under  NSPS  subpart  Db. 
NSPS  subpart  Db  was  intentionally 
written  to  be  very  broad  in  nature  as  to 
what  constitutes  an  affected  facility. 

Abstract  for  [0200004] 

Ql:  What  is  the  definition  of  excess 
emissions  for  reporting  and  compliance 
purposes  under  NSPS  subpart  G? 

Al:  Excess  emissions  under  NSPS 
Subpart  G  are  defined  as  any  three-hour 
period  during  which  the  average 
nitrogen  oxides  emission  rate  exceeds 
the  1.5  kilograms  per  metric  ton  (3.0 
pounds  per  ton)  emission  limit  in  40 
CFR  60.72(a)(1). 

Q2:  Do  excess  emissions  constitute  a 
violation  of  the  standard  in  NSPS 
subpart  G? 

A2:  Under  the  "any  credible 
evidence"  provisions  in  40  CFR 


60.11(g),  the  continuous  emission 
monitoring  (GEMS)  data  used  for  excess 
emission  reporting  can  be  used  to  cite 
violations  for  any  three-hour  period(s) 
during  which  the  GEMS  data  indicate 
that  emissions  would  have  been  in 
excess  of  the  applicable  standard  had  a 
performance  test  been  conducted. 

Q3:  If  excess  emissions  do  constitute 
a  violation  of  the  standard  in  NSPS 
Subpart  G,  how  are  the  averaging  time 
and  the  duration  of  the  violation 
determined? 

A3:  Since  the  emission  limit  has  an 
averaging  time  of  three  hours,  GEMS 
data  must  be  averaged  over  a  three-hour 
period  in  order  to  determine  whether 
the  nitrogen  oxides  emission  rate  has 
exceeded  the  applicable  Umit.  A  single 
three-hour  period  during  which  the 
average  emission  rate  exceeds  the  limit 
would  be  reported  as  three  hours  of 
excess  emissions.  If  there  are 
consecutive,  overlapping  three  hour 
periods  during  which  the  average 
nitrogen  oxides  emission  rate  exceeds 
the  applicable  limit,  the  duration  of  the 
excess  emission  period  should  be 
determined  based  upon  the  nimiber  of 
hours  between  the  beginning  and  the 
end  of  the  exceedance  period. 

Q4:  Does  40  CFR  60.8(c)  allow 
violations  dining  nitric  acid  plant 
startups,  and,  if  so,  are  facilities  exempt 
from  enforcement  for  violations  of  the 
standard  during  startup? 

A4:  Since  NSPS  subpart  G  does  not 
include  language  specifically  indicating 
that  the  nitrogen  oxides  limit  applies  at 
all  times,  facilities  would  be  exempt 
from  the  limit  during  startup  imder  the 
provisions  in  40  CFR  60.8(a).  Although 
facilities  are  exempt  from  the  emission 
limit  during  startup,  facility  owners  and 
operators  could  be  cited  for  a  violation 
of  40  CFR  60.11(d)  if  steps  to  minimize 
emissions  are  not  taken  during  startup, 
shutdown,  and  malfunction. 

Q5:  If  40  CFR  60.8(c)  does  provide  an 
exemption  from  enforcement  during 
startups,  is  there  any  time  limit 
associated  with  the  exemption? 

A5:  Although  NSPS  subpart  G  does 
not  specify  a  limit  on  the  amount  of 
time  that  a  facility  is  exempt  from  the 
nitrogen  oxides  emission  limit  during 
startup,  enforcement  imder  the 
provisions  in  40  CFR  60.11(d)  can  be 
piusued  if  steps  are  not  taken  to 
minimize  emissions  during  startup 
regardless  of  the  duration  of  the  excess 
emission  period. 

Abstract  for  [0200005] 

Ql:  Are  proposals  to  reduce  the 
frequency  for  fuel  usage  recordkeeping 
at  National  Linen  Services  and  the 
University  of  West  Florida  acceptable? 


Al:  Yes.  The  proposed  alternative 
recordkeeping  and  reporting  frequencies 
are  consistent  with  those  that  EPA  has 
previously  approved  for  other  facilities. 
If  the  University  of  West  Florida  does 
not  have  a  separate  gas  meter  for  its 
NSPS  subpart  Dc  boiler,  it  will  be 
necessary  to  obtain  approval  for  a  way 
of  apportioning  the  University's  total 
gas  usage  in  order  to  determine  the 
amoimt  of  fuel  burned  in  the  NSPS 
subpart  Dc  imit. 

Q2:  Can  future  proposals  for 
alternative  fuel  usage  recordkeeping 
frequencies  be  approved  by  the  Florida 
Department  of  Environmental  Protection 
without  being  submitted  to  EPA  Region 
4  for  case-by-case  reviews? 

A2:  Yes.  Based  upon  the  history  of 
previous  EPA  approvals,  there  is  no 
environmental  benefit  associated  with 
submitting  futiire  proposals  to  EPA  for 
case-by-case  reviews  if  records  will  be 
kept  on  at  least  monthly  basis,  reports 
will  be  submitted  on  at  least  an  annual 
basis,  and  an  appropriate  apportiomnent 
approach  will  be  used  when  the  total 
amount  of  fuel  burned  in  multiple  gas- 
fired  units  is  measured  with  a  common 
gas  meter. 

Abstract  for  [0200006] 

Q:  Is  the  ASTM  Test  Method  D5504- 
98  method  an  acceptable  alternative 
method  for  determining  the  sulfur 
content  of  the  natural  gas  burned  in 
stationary  gas  turbines  at  four 
compressor  stations  located  in  Florida? 

A:  Yes.  The  proposed  alternative 
method  is  acceptable.  Also,  the  results 
of  sampling  conducted  at  one 
compressor  station  can  be  used  for 
turbines  at  multiple  compressor  stations 
provided  that  no  new  gas  enters  the 
pipeline  between  the  stations  in 
question. 

Abstract  for  [0200007] 

Q:  Is  ASTM  Test  Method  D5504-98 
method  an  acceptable  alternative 
method  for  determining  the  sulfur 
content  of  the  natural  gas  burned  in 
stationary  gas  turbines  at  four 
compressor  stations  located  in  Florida? 

A:  Yes.  The  proposed  alternative 
method  is  acceptable.  Also,  the  results 
of  sampling  conducted  at  a  compressor 
station  in  Florida  can  be  used  for  the 
turbines  at  a  compressor  station  in 
Mount  Vernon,  Alabama,  provided  that 
no  new  gas  enters  the  system  between 
these  stations. 

Abstract  for  [0200008] 

Q:  Is  an  alternative  monitoring 
approach  proposed  by  General  Electric 
Plastics  (GEP)  for  a  phosgene 
monitoring  system  on  a  distillation 
operation  at  its  plant  in  Burkville, 
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Alabama  acceptable  under  NSPS 
subpart  NNN? 

A:  Yes.  GEP  must  obtain  approval  for 
an  alternative  monitoring  approach 
because  NSPS  subpart  NNN  does  not 
specify  monitoring  procediu-es  for  the 
type  of  control  system  used  by  the 
company.  Issues  addressed  in  the 
approval  letter  include  the  measurement 
range  of  the  phosgene  monitoring 
system,  the  basis  for  waiving  the 
requirement  to  correct  analyzer  results 
to  three  percent  oxygen,  acceptable 
procedures  for  calculating  three-hour 
average  emission  rates,  and  the  analyzer 
calibration  frequency. 

Abstract  for  [0200009] 

Ql:  Is  the  Georgia  Pacific  Corporation 
(GPC)  proposal  to  monitor  scrubber 
liquid  flow  rate  more  acceptable  than 
monitoring  the  pressure  drop  for  the 
scrubber  installed  on  a  lime  kiln  at  a 
kraft  pulp  mill  in  New  Augusta, 
Mississippi  to  comply  with  NSPS 
Subpart  BE? 

Al:  Yes.  Based  upon  the  design  of  the 
scrubber  installed  on  the  lime  kiln,  the 
proposed  alternative  monitoring 
parameter  will  be  a  better  indicator  of 
control  device  performance  than 
pressure  drop  will  be. 

Q2:  Will  EPA  waive  the  requirement 
to  monitor  the  combustion  temperature 
of  the  power  boiler  used  to  destroy  the 
total  reduced  sulfur  compounds 
contained  in  non-condensable  gas 
streams  at  a  kraft  pulp  mill? 

A2:  Yes.  Because  the  non-condensable 
gas  streams  generated  at  the  mill  are 
burned  in  a  power  boiler,  rather  than  an 
incinerator,  combustion  temperature 
monitoring  is  not  required  under  NSPS 
subpart  BB. 

Abstract  for  [0200010] 

Ql:  Will  EPA  grant  an  initial 
performance  testing  extension  requested 
by  the  Gainesville  Regional  Utilities  for 
Combined  Cycle  Unit  No.  1  at  the  J.R. 
Kelly  Generating  Station  to  comply  with 
NSPS  subparts  A  and  GG? 

Al:  Yes.  Unit  No.  1  will  not  be 
capable  of  operating  until  the 
reinstallation  of  parts  that  were  returned 
to  the  manufacturer  for  repairs. 
Therefore,  the  deadline  for  completing 
an  initial  performance  can  be  extended 
for  up  to  720  operating  hours  following 
the  restart  of  the  imit. 

Q2:  Can  certification  testing  for  the 
continuous  emission  monitoring 
systems  installed  on  Unit  No.  1  be 
delayed  for  up  to  30  days  beyond  the 
completion  date  of  the  initial 
performance  test  on  the  unit? 

A2:  Yes.  The  proposed  schedule  for 
monitor  certification  is  consistent  with 
the  provisions  in  40  CFR  60.13(c). 


Q3:  Can  the  requirement  to  provide 
notification  at  least  30  days  prior  to 
conducting  the  initial  performance  test 
be  waived? 

A3:  Conditional.  Providing  less  than 
30  days  prior  notification  is  acceptable 
provided  that  it  does  not  prevent  the 
Florida  Department  of  Environmental 
Protection  from  observing  the  testing. 

Abstract  for  [0200011] 

Q:  Will  EPA  grant  an  initial 
performance  testing  ej^ension  requested 
by  Gainesville  Regional  Utilities  (GRU) 
for  Combined  Cycle  Unit  No.  1  at  the 
J.R.  Kelly  Generating  Station  to  comply 
with  NSPS  subparts  A  and  GG? 

A:  No.  Because  40  CFR  part  60  does 
not  contain  provisions  for  extending  the 
initial  performance  testing  deadlines  in 
40  CFR  60.8(a),  GRU  is  technically  in 
violation  of  the  requirement  to  complete 
an  initial  performance  test  within  60 
days  after  reaching  the  maximum  firing 
rate  on  Unit  No.  1.  Because  the  turbine 
operating  problems  that  have  delayed 
the  performance  testing  are  largely  out 
of  GRU's  control,  it  is  recommended 
that  a  decision  regarding  whether  to 
pursue  enforcement  for  missing  the 
testing  deadline  be  deferred  imtil  after 
the  testing  is  actually  completed. 

Abstract  for  [0200012] 

Q:  Must  NSPS  Subpart  OOO  sources 
in  Kentucky  submit  notifications  and 
reports  to  U.S.  EPA  Region  4? 

A:  No.  Because  NSPS  subpart  OOO 
has  been  delegated  to  the  Kentucky 
Department  for  Envirojimental 
Protection  and  to  the  Air  Pollution 
Control  District  of  Jefferson  County, 
submitting  notifications  and  reports  to 
these  agencies  will  be  sufficient. 

Abstract  for  [0200013] 

Q:  Is  an  alternative  sulfur  dioxide 
monitoring  proposal  for  Units  1  and  2 
at  the  Jacksonville  Electric  Authority 
(JEA)  Northside  Generating  Station 
acceptable  to  comply  with  NSPS 
subpart  Da? 

A:  No.  In  order  for  the  alternative 
monitoring  approach  to  be  approved,  it 
must  contain  a  provision  for  initiating 
daily  as-fired  coal  sampling  in  the  event 
that  the  30-day  average  sulfur  dioxide 
removal  efficiency  calculated  ever  drops 
below  80  percent.  In  addition,  it  will  be 
necessary  for  JEA  to  measure  the  pre- 
control  sidfur  dioxide  emission  rate  for 
at  least  30  consecutive  boiling  operating 
days  in  order  to  collect  the  data  needed 
to  satisfy  the  requirements  for  an  initial 
performance  test. 

Abstract  for  [0200014] 

Q:  Is  an  initial  performance  testing 
extension  requested  by  the  Jacksonville 


Electric  Authority  (JEA)  for  a 
combustion  turbine  at  its  Brandy  Branch 
installation  acceptable  to  comply  with 
NSPS  subparts  A  and  GG? 

A:  No.  Because  40  CFR  part  60  does 
not  contain  provisions  for  extending  the 
initial  performance  testing  deadlines  in 
40  CFR  60.8(a),  JEA  is  technically  in 
violation  of  the  requirement  to  complete 
an  initial  performance  test  within  60 
days  after  reaching  the  maximum  firing 
rate  on  Unit  1 .  Because  the  turbine 
operating  problems  that  have  delayed 
the  performance  testing  are  largely  out 
of  JEA's  control,  a  decision  regarding 
whether  to  pursue  enforcement  for 
missing  the  testing  deadline  should  be 
deferred  until  after  the  testing  is 
actually  completed. 

Abstract  for  [0200015] 

Q:  Is  an  initial  performance  testing 
extension  requested  by  the  City  of 
Tallahassee  for  Unit  No.  8  at  its  Purdom 
Generating  Station  acceptable  to  comply 
with  NSPS  subparts  A  and  GG? 

A:  Yes.  Unit  Number  8  will  not  be 
capable  of  sustained  operation  until  the 
cause  of  vibrations  during  oil  firing  is 
identified  and  corrected.  Therefore,  the 
deadline  for  completing  an  initial 
performance  can  be  extended  for  up  to 
720  operating  hours  following  the 
restart  of  the  unit  on  oil. 

Abstract  for  [0200016] 

Q:  Does  a  gas  vent  flare,  which  is 
sometimes  referred  to  as  a  "candle 
flare"  because  it  has  a  constant  sparking 
device  at  the  flare  tip,  meet  the 
requirements  of  40  CFR  60.18(f)(2)? 

A:  No.  EPA  does  not  consider  open 
(or  candle)  flares  with  constant  sparking 
devices  to  be  equivalent  to  the 
thermocouple,  ultraviolet  beam  sensor 
requirements  for  flares  found  at  40  CFR 
60.18(f)(2). 

Abstract  for  [0200017] 

Q:  Is  a  process  printing  machine 
subject  to  the  NSPS  subpart  RR 
regulations  for  pressure  sensitive  tape 
and  label  materials  coating? 

A:  Yes.  The  printing  machine  meets 
the  definition  of  "precoat"  under  40 
CFR  60.441(a). 

Abstract  for  [0200018] 

Q:  Will  EPA  approve  ASTM  Test 
Method  D5762-01  to  monitor  nitrogen 
content  for  turbines? 

A:  Yes.  This  test  method  has  the 
necessary  reproducibility  and 
repeatability  and  accuracy  to  be  used  in 
lieu  of  ASTM  Test  Method  D3228  for 
the  monitoring  requirement  under  NSPS 
subpart  GG. 
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Abstract  for  [0200019] 

Q:  Will  EPA  grant  a  waiver  from  the 
initial  performance  test  required  in 
NSPS  subpart  WWW,  for  landfill  gas 
used  in  a  large  process  heater  (more 
than  44  megawatts)?  The  landfill  gas  is 
to  be  compressed,  filtered,  and 
refrigerated  before  being  sent  to  the 
process  heater. 

A:  Yes.  EPA  considers  compressing, 
filtering,  and  refrigerating  landfill  gas 
for  use  in  an  energy  recovery  project  to 
be  "treatment"  under  NSPS  subpart 
WWW.  Therefore,  no  initial 
performance  test  is  required. 

Abstract  for  [0200020] 

Q:  Will  EPA  approve  a  7-day  drift  test 
at  less  than  50%  capacity  boiler 
operation  to  comply  with  NSPS  subpart 
A? 

A:  If  the  normal  operation  of  the 
boilers  is  to  operate  at  less  than  50% 
capacity,  EPA  can  approve  a  lower 
boiler  operation  in  accordance  with 
statements  made  in  the  Agency's 
Emission  Measurement  Center 
Guideline  Docimient  covering  Appendix 
B,  Performance  SpeciBcation  2,  under 
the  definition  of  "normal"  load. 

Abstract  for  [0200021] 

Ql:  Will  EPA  allow  a  company  with 
combined-cycle  natural  gas-fired 
turbines  to  sample  fuel  sulfur  content 
on  a  quarterly  basis  during  the  next  12 
months  of  operation  with  semiannual 
monitoring  for  all  subsequent  years  to 
comply  with  NSPS  subpart  GG? 

Al:  Yes,  but  only  if  pipeline  natural 
gas,  as  defined  in  40  CFR  72.2,  is  the 
only  fuel  being  burned.  The  company 
must  substantiate  its  request  with  sulfur 
monitoring  data  below  the  sulfur 
standard,  with  little  variability.  This 
data  must  be  collected  with  a  test 
method  approved  under  40  CFR 
60.335(d).  The  custom  fuel  monitoring 
schedule  is  based  on  the  schedule 
provided  in  a  1987  policy  memorandum 
from  the  Office  of  Air  Quality  Planning 
and  Standards  (OAQPS). 

Q2:  Will  EPA  waive  the  nitrogen  fuel 
monitoring  requirement  for  a  facility 
with  combined-cycle  natiu'al  gas-fired 
turbines  proposes? 

A2:  Yes.  EPA  will  not  require 
monitoring  of  fuel  nitrogen  content 
while  pipeline  natiu^  gas,  as  defined  in 
40  CFR  72.2,  is  the  only  fuel  fired  in  the 
gas  tiu-bine.  This  is  based  on  a  1987 
policy  memorandimi  from  OAQPS. 

Abstract  for  [0200022] 

Ql :  Will  EPA  allow  a  company  with 
combined-cycle  natural  gas-fired 
turbines  to  waive  the  water-to-fuel 
monitoring  requirement  in  40  CFR 
60.334(a)? 


Al:  No.  EPA  will  not  waive  the  water- 
to-fuel  monitoring  requirement  in  40 
CFR  60.334(a).  However,  EPA  will  allow 
the  facility  to  use  certified  CEMs  to 
monitor  NOx  emissions  as  an  alternative 
to  monitoring  the  water-to-fuel  ratio  to 
demonstrate  compliance  with  60.334(a). 

Q2:  Is  it  acceptable  for  a  company 
with  combined-cycle  natural  gas-fired 
turbines  to  use  ASTM  Test  Method  D 
5504-94  to  measure  the  fuel  sulfur 
content? 

A2:  No.  The  ASTM  test  methods  that 
are  accepted  in  40  CFR  60.335(d)  have 
experimental  results  for  repeatability  or 
reproducibility  which  ASTM  Test 
Method  D  5504-94  and  ASTM  Test 
Method  D  5504-98  do  not. 

Q3:  Is  it  acceptable  for  a  company 
with  combined-cycle  natural  gas-fired 
turbines  to  use  a  custom  fuel  monitoring 
schedule? 

A3:  Yes,  but  only  if  pipeline  natural 
gas,  as  defined  in  40  CFR  72.2,  is  the 
only  fuel  being  burned.  The  company 
must  substantiate  its  request  with  sulfur 
monitoring  data  below  the  sulfur 
standard  and  showing  little  variability. 
This  data  must  be  collected  with  a  test 
method  approved  under  40  CFR 
60.335(d).  The  custom  fuel  monitoring 
schedule  is  based  on  the  schedule 
provided  in  a  1987  policy  memorandum 
from  the  Office  of  Air  Quality  and 
Planning  Standards. 

Abstract  for  [0200023] 

Q:  May  the  GPA  Test  Method  2377- 
86  be  used  in  lieu  of  approved  ASTM 
test  methods  for  analyzing  the  sulfur 
content  of  natural  gas? 

A:  Yes.  The  GPA  test  method  entitled 
"Test  for  Hydrogen  Sulfide  and  Carbon 
Dioxide  in  Natural  Gas  Using  Length  of 
Stain  Tubes"  (GPA  Standard  2377-86) 
is  an  alternative  method  that  EPA  has 
approved  for  other  facilities  that 
combust  pipeline  quality  natural  gas. 

Abstract  for  [0200024] 

Ql:  May  the  quality  assurance/quality 
control  (QA/QC)  requirements  of  part  75 
be  used  to  satisfy  NSPS  QA/QC 
requirements  for  CEMs  at  a  boiler  imit 
that  operates  as  a  peaker? 

Al:  Yes.  NSPS  subpart  A  requires 
Relative  Accm-acy  Test  Audits  (RATA) 
once  every  four  consecutive  calendar 
quarters  for  CEMs  at  a  continuously 
operated  boiler  unit.  For  an  infrequently 
operated  unit,  EPA's  Acid  Rain  Program 
rules  at  part  75  may  be  used  in  lieu  of 
NSPS  requirements,  subject  to  certain 
conditions. 

Q2:  May  low  emission  rate  criteria 
adopted  under  part  75  rules  be  used 
during  the  RATA? 

A2:  No.  In  this  case,  a  problem  with 
past  RATA  testing  had  been  addressed, 


so  it  is  no  longer  necessary  to  rely  on 
the  low  emission  rate  provisions. 

Q3:  May  we  use  diluent  capping 
procedures  of  part  75? 

A3:  No.  It  is  better  to  provide 
regulatory  agencies  with  the  actual  data, 
even  when  the  F-factor  used  creates  an 
inacciiracy  in  the  emission  calculations. 
Moreover,  during  periods  of  startup, 
shutdown,  and  malfunction,  the  source 
is  not  subject  to  the  nitrogen  oxide 
emissions  standards  as  set  forth  at 
§  60.46a(c).  The  regulatory  agencies  will 
review  the  data  to  determine  whether 
the  numbers,  in  fact,  represent  excess 
emissions. 

Abstract  for  [0200025] 

Q:  How  is  a  landfill  that  is  a 
Superfund  site  affected  by  the  Federal 
Plan  for  landfills,  when  it  would 
otherwise  be  considered  subject  to  the 
Plan? 

A:  The  site  is  governed  by  a  Federal 
consent  decree.  Through  the 
incorporation  of  the  Record  of  Decision 
(ROD),  the  consent  decree  establishes 
the  applicable  or  relevant  and 
appropriate  requirements  (ARARs)  for 
the  landfill  in  accordance  with  the 
Comprehensive  Environmental 
Response,  Compensation  and  Liability 
Act  (CERCLA).  The  ROD  remedy 
included  the  installation  of  a  landfill  gas 
collection  and  control  system  at  the  JDF. 
During  future  5-year  reviews  of  the 
remedy,  it  may  be  appropriate  to 
consider  some  aspect  of  Federal  Plan 
requirements  to  ensure  that  the  selected 
remedy  remains  protective  of  human 
health  and  the  enviroiunent. 

Abstract  for  [0200026] 

Ql:  Is  it  acceptable  for  a  company 
with  simple-cycle  natural  gas-fired 
turbines  to  use  an  on-site  sulfur  gas 
chromatograph  that  uses  ASTM  Test 
Method  D  5504-94  to  measure  the  fuel 
sulfur  content? 

Al:  No.  The  ASTM  test  methods  that 
are  accepted  in  60.335(d)  have 
experimental  results  for  repeatability  or 
reproducibility  which  ASTM  D  5504-94 
and  ASTM  D  5504-98  do  not. 

Q2:  Is  it  acceptable  for  a  company  to 
use  the  Gas  Processors  Association 
(GPA)  test  method  entitled  "Test  for 
Hydrogen  Sulfide  and  Carbon  Dioxide 
in  Natural  Gas  Using  Length  of  Stain 
Tubes"  (GPA  Standard  Test  Method 
2377-86)  as  a  backup  to  using  the  on- 
site  sulfur  gas  chromatograph  and 
ASTM  Test  Method  D  5504-94  to 
demonstrate  compliance  with  40  CFR 
60.333(b)? 

A2:  No.  Based  on  the  answer  to  the 
first  question,  EPA  will  not  allow  the 
facility  to  use  GPA  Standard  Test 
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Method  2377-86  as  a  backup  test 
method. 

Abstract  for  [0200027] 

Q:  How  late  will  EPA  accept  the  Tier 

2  and  Tier  3  testing  options  contained 
in  NSPS  subpart  WWW  for  mimicipal 
solid  waste  (MSW)  landfills? 

A:  EPA  cannot  consider  Tier  2  or  Tier 

3  testing  after  the  NSPS  final 
compliance  deadline. 

Abstract  for  [0200028] 

Q:  Are  landfill  gases  treated  by  the 
Krysol  gas  treatment  process  subject  to 
the  NSPS  subpart  WWW  for  mimicipal 
solid  waste  landfills? 

A:  No.  Gases  that  have  been  treated  by 
the  Krysol  gas  treatment  process,  which 
includes  compression,  drying,  and 
removal  of  C02  and  other  contaminants, 
are  not  subject.  Nevertheless,  any  waste 
gases  that  would  be  vented  ttova.  the 
treatment  process  to  the  atmosphere, 
whether  vented  to  the  on-site  internal 
combustion  engine,  the  thermal 
oxidizer,  or  the  open  flare,  must  meet 
the  appropriate  control  requirements.  ^ 

Abstract  for  [0200029] 

Q:  Is  the  proposal  to  shorten  the 
sampling  time  for  dioxin  testing  on  the 
medical  waste  incinerators  at  the 
Children's  Hospital  and  at  American  3CI 
from  fours  hours  to  one  hour  acceptable 
to  comply  writh  NSPS  subpart  Ce? 

A:  Conditionally  acceptable.  Based 
upon  the  magnitude  of  the  applicable 
dioxin  standard  for  the  facilities  in 
question,  the  detection  limit  for  a  one- 
hour  sample  should  be  low  enough  for 
verifying  compliance.  In  order  to  reduce 
the  possibility  that  a  retest  will  be 
needed,  however,  the  testing  contractor 
should  verify  this  using  the  actual 
detection  limit  for  the  laboratory  that 
will  be  analyzing  the  samples  firom 
these  facilities. 

Abstract  for  [0200030] 

Ql:  Do  an  existing  and  a  new  brown 
stock  washer  operating  in  parallel 
constitute  a  single  affected  facility  or 
two  separate  affected  facilities  under 
NSPS  subpart  BB? 

Al:  Based  upon  the  definitions  in 
NSPS  subpart  BB,  the  parallel  brown 
stock  washers  constitute  a  single 
affected  facility. 

Q2:  If  the  parallel  brown  stock 
washers  constitute  a  single  focility,  how 
would  modification  and  reconstruction 
issues  be  addressed  when  the  new 
brown  stock  washer  is  installed? 

A2:  For  reconstruction,  if  the  existing 
brown  stock  washer  is  permanently 
taken  out  of  service,  the  cost  of  the  new 
brown  stock  washer  must  be  considered 
when  determining  whether 


reconstruction  has  occurred.  For 
modification,  an  increase  in  the  brown 
stock  washer  system  throughput  or  the 
total  reduced  sulfur  emission  rate 
following  the  installation  of  the  new 
brown  stock  washer  would  constitute  a 
modification  which  would  trigger  the 
applicability  of  NSPS  subpart  BB. 

Abstract  for  [0200031] 

Q:  The  Berkshire  Power,  LLC's 
Agawam,  Massachusetts  facility  is 
subject  to  NSPS  subpart  GG  and  to  the 
federal  Acid  Rain  requirements  in  part 
75.  How  should  the  Massachusetts 
Department  of  Environmental  Protection 
(MDP)  resolve  some  40  CFR  part  60  and 
40  CFR  part  75  GEM  requirement 
inconsistencies? 

A:  EPA  Region  1  recognizes  that  for 
facilities  with  very  low  NOx  emission 
limits  in  their  New  Soiuce  Performance 
(NSR)  /Prevention  of  Significant 
Deterioration  (PSD)  permits,  some  of  the 
relative  accuracy  limits  and  ranges  in 
parts  60  and  75  may  not  be  appropriate. 
After  consultation  with  OAQPS,  EPA 
Region  1  has  tried  to  provide  reasonable 
alternatives  in  this  letter. 

Abstract  for  [0200032] 

Q:  Will  EPA  approve  a  custom  fuel 
monitoring  schedule  under  NSPS 
Subpart  GG  for  a  facility? 

A:  Yes.  EPA  will  approve  the  custom 
fuel  monitoring  schedule  according  to 
an  August  14,  1987,  national  policy 
which  allows  the  EPA  Regional  Offices 
to  approve  NSPS  subpart  GG  custom 
fuel  monitoring  schedules  on  a  case-by- 
case  basis.  In  this  case,  approval  is 
based  on  the  understanding  that  there  is 
no  fuel-bound  nitrogen  and  that  the 
available  free  nitrogen  does  not 
appreciably  contribute  to  NOx 
emissions. 

Abstract  for  [0200033] 

Q:  Will  EPA  allow  the  use  of  an 
alternate  performance  test  method  for 
stationary  gas  turbines  subject  to  NSPS 
Subpart  GG? 

A:  Yes,  but  only  if  the  probe  is 
<lesigned  and  conforms  to  the  tests 
specified  in  EPA  Guideline  Document 
GD-031. 

Abstract  for  [0200034] 

Q:  Will  EPA  allow  the  use  of  an 
alternate  performance  test  method  for 
stationary  gas  turbines  subject  to  NSPS 
subpart  GG? 

A:  Yes,  but  only  if  the  probe  is 
designed  and  conforms  to  the  tests 
specified  in  EPA  Guideline  Document 
GD-031. 

Abstract  for  [0200035] 

Ql:  Will  EPA  allow  the  use  of  an 
alternate  performance  test  method  for 


stationary  gas  turbines  subject  to  NSPS 
Subpart  GG? 

Al:  Yes.  However,  EPA  must  approve 
modifications  to  test  methods  prior  to 
their  use.  In  this  case,  EPA  approves  the 
modification  because  it  believes  that 
this  is  a  minor  modification  that  will 
generate  acceptably  accurate  data. 

Abstract  for  [0200036] 

Q:  Will  EPA  allow  an  alternative  fuel 
analysis  method  for  testing  nitrogen 
content  in  distillate  fuel  to  comply  with 
NSPS  subpart  GG? 

A:  Yes.  EPA  will  allow  an  alternative 
fuel  analysis  method,  but  only  if  the 
method  can  be  shown  to  determine  the 
nitrogen  content  with  an  accuracy  of 
within  5  percent.  In  this  case, 
information  the  facility  submitted  to 
EPA  from  its  laboratory  failed  to 
demonstrate  that  the  alternative  method 
could  meet  the  precision  criteria. 

Abstract  for  [C020003] 

Ql :  At  what  point  in  the  final 
disposal  process  is  a  final  disposal 
facility  violating  40  CFR  82.156(f)  if  a 
charged  small  appliance  is  found  by  an 
EPA  inspector  during  a  compliance 
inspection? 

Al:  EPA  believes  that  a  violation  of  40 
CFR  82.156(f)  occurs  if  a  charged 
appliance  is  found  after  the  last 
reasonable  inspection  point  in  the 
disposal  process.  EPA  also  believes  that 
the  "final  step"  in  the  disposal  process 
may  occiu  even  though  the  disposal 
facility  has  not  staged  an  appliance  for 
destruction  or  placed  an  appliance  in  a 
staging  area  for  destruction. 

Q2:  Under  what  circvunstance  is  a 
statement  of  evacuation  the  only 
verification  required  under  40  CFR 
82.156(f)  by  a  final  disposal  facility' 
before  the  final  step  in  the  disposal 
process  can  occur  without  violating  40 
CFR  82.156(f)?  According  to  the  final 
rule  preamble  (58  FR  28704)  a 
certification  accepted  "in  good  faith" 
relieves  the  disposal  facility  of  its 
liability.  If  however,  the  entity  "knows 
or  should  know  that  refrigerant  remains 
in  the  appliance,"  it  will  still  be  held 
liable. 

A2:  The  Agency  believes  that 
verification  statements  of  evacuation 
accepted  in  good  faith  by  a  disposal 
facility  satisfies  the  requirements  of  40 
CFR  82.156(f)(2). 

Q3:  Is  a  verification  statenvsnt 
required  for  each  and  every  appliance 
accepted  by  the  final  disposal  facility  if 
the  facility  has  a  contract  with  a 
supplier  stipulating  that  all  refrigerant 
will  be  removed  from  appliances  prior 
to  delivery?  Is  a  long  term  (more  than 
1  shipment)  contract  all  that  is  required 
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under  40  CFR  82.156(f)  as  verification  of 
refrigerant  evacuation? 

A3:  If  the  final  disposal  facility 
chooses  not  to  recover  remaining 
refrigerant  from  appliances,  verification 
must  include  a  signed  statement  of 
evacuation  from  the  person  from  whom 
the  appliance  is  received.  Final  disposal 
facilities  may  also  accept  statements  of 
evacuation  for  shipments  of  appliances. 
Regular  suppliers  to  a  final  disposal 
facility,  with  whom  long-standing 
business  relationships  are  maintained, 
may  sign  a  contract  that  stipulates  that 
one  party  has  the  responsibility  to 
remove  refrigerant  from  equipment 
before  delivery  to  the  facility. 

Q4:  Is  a  statement  of  evacuation 
accepted  under  40  CFR  82.156(f)(2). 
which  is  missing  any  information  listed 
as  required  in  40  CFR  82.156(f),  a 
violation  of  40  CFR  82.156(f)(2)?  Does  a 
violation  of  40  CFR  82.156(f)  occur  if  a 
company  has  or  may  have  the  missing 
information  in  other  company  records? 

A4:  The  Safe  Disposal  Program 
regulations  require  that  certain  specific 
information  must  be  included  as  part  of 
any  statement  of  evacuation.  40  CFR 
82.156(f)(2)  is  very  clear  concerning  the 
information  that  must  be  part  of  any 
statement  of  evacuation.  Any 
information  required  by  the  regulation 
that  is  missing  from  a  statement  of 
evacuation  is  a  violation  of  40  CFR 
82.156(f)(2). 

Q5:  Are  there  any  circumstances 
under  which  a  final  disposal  facility 
woidd  be  violating  the  reporting  and 
recordkeeping  requirements  of  40  CFR 
82.156(f)  if  an  empty  small  appliance  is 
found  by  an  EPA  inspector  in  a  staging 
area  during  a  compliance  inspection? 

A5:  For  empty  appliances,  as  for  all 
appliances,  the  disposal  facility  must 
recover  the  refrigerant  or  obtain  a  signed 
statement  which  meets  the  requirements 
of  40  CFR  82.156(f)(2)  from  the  person 
delivering  the  apphance.  This  statement 
must  be  obtained  prior  to  placing  the 
appliance  in  the  final  staging  area  for 
disposal. 

Abstract  for  [M0200051 

Q:  Would  EPA  classify  the  John  Zink 
Gasoline  Vapor  Combustion  Unit  as  a 
thermal  oxidization  system  or  a  flare? 

A:  In  previous  applicability 
determinations  for  similar  units,  EPA 
has  determined  that  these  types  of  units 
should  be  classified  as  thermal 
oxidation  systems.  Therefore,  these 
imits  are  subject  to  the  temperatiue 
monitoring  requirements  of  40  CFR 
63.427(a)(3).  EPA  had  only  intended  for 
the  flare  monitoring  requirements  of  40 
CFR  63.427(a)(4)  to  apply  to  open  flame 
flares. 


Abstract  for  (M020006] 

Q:  If  a  facility  purchases  fibers  (wood 
pulp,  cotton,  fiber  glass,  burlap,  and 
hemp)  and  additives  to  produce  a 
variety  of  paper  products,  but  the  paper 
mill  neither  produces  virgin  pulp  nor 
operates  a  bleach  system,  is  it  subject  to 
NESHAP  subpart  S? 

A.  No.  If  the  paper  mill  does  not 
contain  a  pulping  or  bleaching  system 
as  defined  40  CFR  63.441.  then  the  mill 
does  not  contain  an  affected  source  as 
defined  under  NESHAP  subpart  S,  and 
the  facility  is  not  subject  to  NESHAP 
subpart  S. 

Abstract  for  [M020007] 

Q:  Does  NESHAP  subpart  RRR  apply 
to  stand-alone  aluminum  shredding 
devices  where  no  further  processing  or 
charging  is  done  on-site  or  at  another 
facility? 

A:  No.  The  stand-alone  aluminum 
shredding  device  would  not  meet  the 
definition  of  "aluminimi  scrap 
shredder"  at  40  CFR  63.1503  and  would 
not  be  subject  to  NESHAP  subpart  RRR. 

Abstract  for  [Z020001] 

Q:  Are  tar  pitch  traps  in  metallurgical 
coke  plants  subject  to  40  CFR  part  61, 
subparts  L  and  V? 

A:  Based  on  the  information 
submitted  in  this  case,  the  tar  decanter 
pitch  traps  are  not  subject  to  either 
NESHAP  subpart  L  or  NESHAP  subpart 
V  as  the  amount  of  benzene  in  the 
stream  is  not  high  enough  to  qualify  as 
"in  benzene  service"  under  NESHAP 
subpart  V  and  the  equipment  is  not  a  tar 
decanter,  tar  intercepting  siunp  or  tar 
storage  tank  as  understood  by  NESHAP 
subpart  L. 

Abstract  for  [0200038] 

Q:  Will  EPA  approve  alternative 
monitoring  procedures  under  subpart 
GG  for  stationary  gas  turbines  used  for 
peaking  purposes? 

A:  Yes.  EPA  will  approve  alternative 
monitoring  procedures  consistent  with 
its  1987  Policy  on  custom  fuel 
monitoring  plans.  Approval  in  this  case 
is  contingent  on  the  fact  that  only  clean 
fuels  will  be  combusted  (as  specified  in 
State  permits)  and  that  a  certified 
Continuous  Emission  Monitoring 
system  will  be  used. 

Abstract  for  [0200039] 

Q:  Will  EPA  allow  QVC.  hic.  to  do 
monthly  rather  than  daily  fuel  usage 
monitoring  under  NSPS  subpart  Dc? 

A:  Yes.  Under  circiunstances  such  as 
those  in  this  case,  EPA  has  allowed  the 
use  of  monthly  rather  than  daily  fuel 
usage  monitoring  for  very  small  boilers 
combusting  natural  gas  as  the  primary 
fuel. 


Abstract  for  [0200040] 

Q:  Does  EPA  consider  an  air  curtain 
incinerator  located  at  a  residential 
construction  site  a  commercial  or 
industrial  facility  under  NSPS  subpart 
CCCC? 

A:  No:  EPA  has  determined  that  an  air 
curtain  incinerator  located  at  a 
residential  construction  site  is  not 
considered  an  industrial  or  commercial 
"facility"  since  the  incinerator  is  not 
permanently  located  at  the  site.  Neither 
is  the  residential  construction  site  itself 
a  permanent  industrial  or  commercial 
"facility".  Therefore,  NSPS  subpart 
CCCC,  the  commercial  and  industrial 
solid  waste  incineration  regulations,  do 
not  apply  to  the  air  curtain  incinerator 
at  the  residential  construction  site. 

Abstract  for  [0200041] 

Q:  Will  EPA  allow  a  source  to  conduct 
the  initial  NOx  performance  testing  at 
base  load  only  Instead  of  at  all  four 
loads  under  NSPS  subpart  GG? 

A:  Yes.  EPA  will  allow  the  testing  to 
b^conducted  at  base  load  only  under 
the  following  conditions:  the  turbine 
bums  pipeline  natural  gas,  the  NOx 
CEM  system  provides  a  continuous 
record  of  emissions,  and  the  base  load 
is  the  peak  load. 

Abstract  for  [0200042] 

Ql:  Will  EPA  allow  a  source  to 
conduct  the  initial  NOx  performance 
testing  at  base  load  only  instead  of  at  all 
four  loads  under  NSPS  subpart  GG? 

Al:  Yes.  EPA  will  allow  the  testing  to 
be  conducted  at  base  load  only  under 
the  following  conditions:  the  turbine 
bums  pipeline  natural  gas,  the  NOx 
CEM  system  provides  a  continuous 
record  of  emissions,  and  the  base  load 
is  the  peak  load. 

Q2:  Will  EPA  approve  the  use  of  a 
CEM  to  monitor  NOx  emissions  on  a 
source  which  uses  water  injection  to 
control  NOx  and  be  required  to 
continuously  correct  the  data  to  ISO 
standard  ambient  conditions? 

A2:  Yes.  EPA  approves  the  use  of  a 
CEM,  and  the  source  does  not  have  to 
correct  the  CEM  data  to  ISO  standards 
because  it  has  demonstrated  that  the 
emissions  are  well  below  the  standard. 

Q3:  Will  EPA  allow  semiannual 
monitoring  frequency  for  sulfur  content 
under  a  custom  fuel  monitoring  plan? 

A3:  Yes.  If  the  source  has 
demonstrated  low  data  variability  and 
sulfur  content  results  which  are  below 
the  standard  and  follows  a  schedule. 

Abstract  for  [0200043] 

Q:  Is  a  sulfuric  acid  plant  that  is 
installed  as  a  control  device  for  sulfur 
dioxide  emissions  from  a  molybdenum 
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ore  roasting  operation  subject  to  NSPS 
subpart  H? 

A:  No.  The  definition  for  "sulfuric 
acid  production  unit"  in  NSPS  subpart 
H  does  not  include  facilities  where  a 
sulfuric  acid  plant  is  used  "primarily" 
to  control  sulfur  dioxide  emissions. 
However,  this  determination  is  subject 
to  reevaluation  if  a  significant  change 
occurs  at  the  facility  in  question.  In 
addition,  EPA  Region  7  clarifies  and 
corrects  a  previous  determination  for 
this  facility  made  with  input  from  the 
Office  of  Enforcement  and  Compliance 
(OECA).  In  a  letter  to  Iowa  Deftartment 
of  Natural  Resources  (IDNR)  dated  June 
3, 1996,  EPA  stated  that  the  exemption 
in  the  definition  of  "sulfuric  acid 
production  unit"  in  NSPS  subpart  H 
applied  to  acid  plants  used  only  as  an 
emission  control  device  and  that  the 
introduction  of  any  elemental  sulfur 
woiUd  change  the  acid  plant  frtim  an 
emission' control  device  to  a  sulfuric 
acid  production  process.  The  guidance 
provided  by  OECA  at  that  time  was 
derived  from  a  narrow  application  of  the 
regulation,  without  any  research  into 
the  background  documents  or  the 
process  chemistry  involved  in  acid 
production  plants,  both  for  production 
and  process  control.  Therefore,  this 
interpretation  supercedes  and  corrects 
the  previous  one. 

Abstract  for  [0200044] 

Ql.  Does  a  change  in  liquid  service  of 
a  storage  vessel  at  a  facility  from  a  low 
vapor  pressiu«  material  (stormwater  or 
diesel  fuel)  to  a  high  vapor  pressure 
material  (cmde  oil  or  gasoline) 
constitute  a  modification  under  40  CFR 
60.14? 

Al.  In  recent  determinations,  EPA 
foimd  the  activity  of  a  petroleum  vessel 
storage  facility  changing  the  type  of 
petroleum  product  stored  [i.e.,  diesel 
fuel  to  gasoline)  was  equivalent  to  the 
use  of  an  alternative  fuel  and  exempted 
from  the  definition  of  modification  as 
provided  in  40  CFR  60.14(e)(4).  These 
determinations  were  based  on  the 
assimiption  that  petroleum  products 
were  essentially  equivalent  and, 
therefore,  any  petroleimi  storage  vessel 
could  reasonably  accommodate  an 
alternative  petroleum  product.  Please 
note  that  EPA's  determinations  only 
pertained  to  petroleum  storage  vessels. 
A  storage  vessel  converting  from  water 
or  other  non-petroleum  liquid  storage 
over  to  petroleum  storage  would  not  be 
exempted  bom  the  NSPS  modification 
definition.  With  regard  to  the  example, 
EPA  would  find  the  activity  of  a  vessel 
changing  from  diesel  fuel  storage  to 
gasoline  storage  was  not  a  modification 
as  defined  in  40  CFR  60.14  and. 


therefore,  the  vessel  woidd  not  be 
subject  to  the  NSPS  subpart  Kb. 

Q2.  What  are  the  specific  criteria  for 
determining  whether  a  vessel  was 
designed  to  accommodate  an  alternative 
use?  If  the  original  construction 
specifications  are  not  available,  how  is 
such  a  determination  made? 

A2.  EPA  did  not  develop  any  specific 
criteria  for  determining  if  a  fuel  storage 
vessel  could  accommodate  an 
alternative  petroleum  material  in  these 
determinations.  As  described 
previously,  EPA's  determinations 
centered  on  assuming  that  petroleum 
products  are  similar  and  that  a 
petroleum  storage  vessel  could 
reasonably  accommodate  different  types 
of  petroleum  products.  However,  if  EPA 
did  receive  a  request  for  a  determination 
on  a  specific  storage  vessel  significanUy 
altering  its  design  to  accommodate  an 
alternative  petroleum  product.  EPA  may 
adjust  its  determination  considering  the 
specific  facts  of  the  case. 

Abstract  for  [0200045] 

Q.  Is  the  electrode  process  line  of  a 
fecility  that  produces  medical  EKG 
electrodes  subject  to  the  requirements  of 
die  NSPS  subpart  RR? 

A.  Yes.  Upon  review.  EPA  finds  that 
the  electrode  process  line  would  be 
subject  to  the  requirements  of  NSPS 
subpart  RR.  The  subpart's  applicability 
provision  states  the  provisions  of  this 
subpart  apply  to  an  affected  facility 
whose  coating  line  is  used  in  the 
manufactiu-e  of  pressure  sensitive  tape 
and  label  materials.  Pressure  sensitive 
tape  includes  "any"  adhesive  that  coats 
a  web  substrate  including  adhesive  gels 
with  pressure  sensitive  properties.  Our 
understanding  is  that  the  medical  EKG   ■ 
electrode  uses  an  adhesive  gel  and  is 
applied  to  the  skin  through  pressure. 
Consequently,  the  Region  has 
determined  that  NSPS  subpart  RR  is 
applicable  to  the  process  line  producing 
these  electrodes. 

Abstract  for  [0200046] 

Q.  A  facility  has  modified  two  13.9 
MMBtu/hr  wood-fired  boilers.  Would 
the  boiler  modifications  constitute  a 
modification  as  defined  in  NSPS 
subpart  A,  and  thereby,  make  the 
facility  subject  to  NSPS  subpart  Dc? 

A.  No.  The  physical  changes  do  not 
constitute  a  modification  as  specified  in 
40  CFR  60.14.  Thus,  the  boilers  at  issue 
are  not  subject  to  the  requirements  of 
NSPS  subpart  Dc.  The  physical 
modifications  of  the  boilers  increased 
their  heat  input  capacity  and  likewise 
their  potential  to  emit  for  all  pollutants; 
however,  pollution  prevention  controls 
were  simultaneously  instituted  that  in 
fact  caused  a  reduction  of  particulate 


matter  emission  rate.  Sulfur  dioxide 
emission  rates  were  increased  by 
increasing  the  heat  input  capacity  of  the 
wood-fired  boilers;  however,  sulfur 
dioxide  emissions  from  wood-fired 
boilers  are  relatively  small  (.02  lb/ 
MMBtu)  and  in  fact  are  not  covered  by 
the  sulfur  dioxide  standard  of  NSPS 
subpart  Dc  that  pertains  only  to  units 
using  coal  or  oil  fuel.  Thus,  the  sulfur 
dioxide  emission  rates  are  not 
applicable  to  these  wood-fired  boilers 
and  the  physical  changes  do  not 
constitute  a  modification. 

Abstract  for  [0200047] 

Q.  A  facility  submitted  an  amendment 
application  to  its  air  emissions  license 
for  the  replacement  of  the  existing 
tangential  overfire  air  system  in  Power 
Boiler  No.  1  with  an  "Opposed  Wall" 
system.  Does  this  replacement 
constitute  an  NSPS  modification  as 
defined  in  40  CFR  60.14? 

A.  No.  This  project  is  not  considered 
a  modification  and  is  exempt  from 
additional  NSPS  requirements.  This 
system  does  not  affect  any  of  the 
emission  limits  nor  does  it  increase 
emissions  nor  increase  the  production 
capacity  of  the  boiler.  Replacements 
such  as  this  are  not  considered 
modifications  and  are  exempt  from 
NSPS  requirements. 

Absti-act  for  [0200048] 

Ql.  Do  internal  costs  of  engineering 
and  installation  constitute  "fixed  capital 
costs"  even  though  a  company  would 
typically  not  capitalize  them,  or  are  only 
external  contractor  and  consultant  fees 
counted  as  fixed  capital  costs  under  40 
CFR  part  60.  subpart  A? 

Al.  In  a  May  11. 1998  applicability 
determination  pertaining  to 
reconstruction  costs,  EPA  stated  that  the 
engineering,  purchase  and  installation 
costs,  and  contractor  fees  should  be 
included  in  the  affected  facility 
reconstruction  costs  (i.e..  fixed  capital 
cost)  to  the  extent  that  they  are 
associated  with  reconstruction  of 
affected  process  equipment. 

Q2.  Do  the  repair  and  ultimate 
replacement  of  a  rear  boiler  wall 
constitute  "fixed  capital  costs"  even 
though  these  costs  were  expensed? 

A2.  The  failed  repair  attempts  should 
not  be  included  in  fixed  capital  costs: 
however,  the  costs  of  actual  replacement 
of  the  rear  boiler  wall  should  be 
included  in  the  fixed  capital  costs. 

Q3.  What  is  meant  by  "comparable 
entirely  new  facility"  in  the  definition 
of  reconstruction  under  NSPS  subpart 
A?  When  evaluating  the  costs  associated 
with  a  comparable  entirely  new  facility 
to  replace  the  boiler,  should  the  cost  of 
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installing  a  low  NOx  burner  be 
included? 

A3.  The  term  "comparable  entirely 
new  facility"  would  consist  of  a  new 
boiler  with  identical  components  to  the 
repaired  boiler.  Reconstruction 
calculations  do  not  include  air  pollution 
control  equipment;  therefore,  the  source 
would  not  include  the  cost  of  installing 
low  NOx  burners  on  the  new  facility 
unless  they  are  being  added  to  the 
existing  facility. 

Abstract  for  [0200049] 

Q.  Is  a  Synthetic  Organic  Chemicals 
Manufactming  Industry  (SOCMI) 
facility  that  produces  heavy  liquid 
chemicals  only  from  heavy  liquid  feed 
or  raw  material  subject  to  the  NSPS 
subpart  W? 

A.  Yes.  The  SOCMI  facility  is  subject 
to  NSPS  subpart  W.  However,  the 
facility  only  needs  to  comply  with  the 
recordkeeping  and  reporting  provisions 
of  NSPS  subpart  W  since  it  meets  the 
exemption  definition  under  40  CFR 
60.480(d)(3).  In  addition,  the  facility  is 
exempt  from  the  SOCMI  facility 
standard  in  40  CFR  60.482  since  it 
produces  heavy  liquid  chemicals  only 
from  heavy  liquid  feed  or  raw  material 
as  defined  in  40  CFR  60.480(d)(3). 

Dated:  August  30,  2(X)2. 
Michael  M.  Stahl, 

Director,  Office  of  Compliance. 

[FR  Doc.  02-23367  Filed  9-12-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY  I 

[ER-FRL-6633-2] 

Environmental  Impact  Stataments  and 
Regulations;  Availability  of  EPA 
Comments 

Availability  of  EPA  comments 
prepared  pursuant  to  the  Environmental 
Review  Process  (ERP),  under  section 
309  of  the  Clean  Air  Act  and  section 
102(2)(c)  of  the  National  Environmental 
Policy  Act  as  amended.  Requests  for 
copies  of  EPA  comments  can  be  directed 
to  the  Office  of  Federal  Activities  at 
(202)  564-7167.  An  explanation  of  the 
ratings  assigned  to  draft  environmental 
impact  statements  (EISs)  was  published 
in  FR  dated  April  12,  2002  (67  FR 
17992). 

Draft  EISs 

ERP  No.  D-AFS-H65012-MO  Rating 
EC2,  Rams  Horn  Project  to  Accomplish 
the  Direction  and  Desired  Conditions 
Identified  in  the  Mark  Twain  National 
Forest,  Land  and  Resource  Management 
Plan,  Houston/RoUa/Creek  Ranger 


District,  Phelps  and  Pulaski  Counties, 
MO. 

Summary.  EPA  expressed 
environmental  concern  over  the  degree 
of  analysis  for  cumulative  impacts  of 
commercial  timber  sales  (water  quality, 
soil  compaction  and  declining  bird 
habitat).  EPA  also  indicated  that  local 
economic  dependence  on  commercial 
timber  sales  should  be  considered  when 
comparing  less  impacting  forest 
management  alternatives. 

ERP  No.  D-AFS-K65243-CA  Rating 
EC2,  Brown  Darby  Fuel  Reduction 
Project,  Proposal  for  a  Combination  of 
the  Salvage  Harvesting  of  Trees  Killed 
and  other  Fuels  Management  Activities, 
Stanislaus  National  Forest,  Calaveras 
Ranger  District,  Calaveras  and 
Tuolumne  Counties,  CA. 

Summary.  EPA  expressed 
environmental  concerns  regarding 
project  purpose  and  need,  the  range  of 
alternatives,  and  transportation  system 
planning. 

ERP  No.  D-COE-C30012-NJ  Rating 
EC2,  South  River,  Raritan  River  Basin 
Hurricane  and  Storm  Damage  Reduction 
and  Ecosystem  Restoration, 
Implementation,  Middlesex  County,  NJ. 

Summary:  EPA  has  enviroimiental 
concerns  with  the  amount  and  quality  of 
wetland  mitigation  proposed  for  the 
impacts  from  the  project. 

ERP  No.  D-COE-H39010-KS  Rating 
LO.  Tuttle  Creek  Dam  Safety  Assurance 
Program,  Proposal  for  Flood  Control, 
Water  Supply,  Water  Quality,  Fish  & 
Wildlife,  Recreation  and  Navigation 
Support,  Big  Blue  River,  Riley  and 
Potawatomie  Counties,  KS. 

Summary:  EPA  expressed  a  lack  of 
objections  to  the  preferred  alternative  of 
"Stabilizing  the  dam's  foundation 
without  pool  drawdown. 

ERP  No.  D-IBR-G39036-NM  Rating 
LO,  City  of  Albuquerque  Drinking  Water 
Project  to  Provide  a  Sustainable  Water 
Supply  for  Albuquerque  through  Direct 
and  Full  Consumptive  Use  of  the  City's 
San  Juan-Chama  (SJC)  Water  for  Potable 
Ptirposes,  Funding,  Right-of-Way  Grant 
and  US  Army  COE  Section  404  Permit 
Issuance,  City  of  Albuquerque,  NM. 

Summary:  EPA  had  no  objections  to 
the  proposed  project. 

ERP  No.  D-NPS-D61054-VA  Rating 
LO,  Jamestown  Project,  Improvements  at 
the  Jamestown  unit  of  Colonial  National 
Park  and  the  Jamestown  National 
Historic  Site,  Implementation,  James 
City  Coimty,  VA. 

Summary:  EPA  has  no  objections  to 
the  proposed  action. 

ERP  No.  D-NPS-H6501 1-MO  Rating 
LO,  Wilson's  Creek  National  Battlefield 
General  Management  Plan, 
Implementation,  Battle  of  Wilson's 
Creek  Commemoration  and  Associated 


Battlefield  Preservation,  Greene  and 
Christian  Counties,  MO. 

Summary:  EPA  had  no  objections 
with  the  proposed  General  Management 
Plan. 

ERP  No.  D-SFW-G91002-NM  Rating 
EC2,  Rio  Grande  Silvery  Minnow 
(Hybognathus  amarus)  Critical  Habitat 
Designation,  Implementation, 
Bernalillo,  Sandoval,  Socorro  and 
Valencia  Coimties,  NM. 

Summary:  EPA  had  environmental 
concerns  and  requested  additional 
information  regarding  indirect  impacts 
on  applicants  for  Federal  actions/ 
permits,  effects  on  farms  as  small 
businesses,  potential  conflicts  between 
conservation  measures  for  minnow  and 
the  Southwestern  Willow  Flycatcher, 
and  assessment  of  the  consequences  of 
not  obtaining  enough  water  rights  to 
support  the  minnow. 

ERP  No.  DS-COE-H34006-KS  Rating 
EC2.  John  Redmond  Lake  (JRL)* 
Reallocation  of  Water  Supply  Storage 
Project,  Equitable  Redistribution  of 
Water  Storage  between  the  Flood 
Control  Pool  and  the  Conservation 
Pools,  Neosho  River,  Marion  and 
Council  Grove  Lakes,  Coffey  and  Lyon 
Counties,  KS. 

Summary:  EPA  expressed 
environmental  concerns  that  the  Draft 
EIS  did  not  provide  information 
regarding  upcoming  Total  Maximum 
Daily  Load  (TDML)  plans  for  John 
Redmond  Lake.  EPA  recommended  that 
the  Corps  consult  with  the  Kansas 
Department  of  Health  and  Environment 
on  specific  aspects  of  the  upcoming 
TDML. 

ERP  No.  DS-COE-K39034-CA  Rating 
LO,  Bel  Marin  Key  Unit  V  Expansion  of 
the  Hamilton  Wetland  Restoration 
Project,  New  and  Updated  Information, 
Application  for  Approval  of  Permits, 
Novato  Creek,  Marin  Coiinty,  CA. 

Summary:  EPA  supports  the  goals  and 
objectives  of  the  proposed  restoration 
and  has  no  objections  to  the  proposed 
project. 

Final  EISs 

ERP  No.  F-AFS-H65010-MO,  Oak 
Decline  and  Forest  Health  Project,  To 
Improve  Forest  Health,  Treat  Affected 
Stands,  Recover  Valuable  Timber 
Products,  and  Promote  Public  Safety, 
Potosi  and  Salem  Ranger  Districts,  Mark 
Twain  National  Forest,  Crawford,  Dent, 
Iron,  Reynolds,  Shaimon  and 
Washington,  MO. 

Summary:  The  Final  EIS  adequately 
addressed  issues  previously  raised  by 
EPA 

ERP  No.  F-AFS-J65355-UT.  Ray's 
Valley  Road  Realigiunent,  Proposal  to 
Reduce  or  Eliminate  Adverse  Impacts  to 
Watershed  and  Aquatic  Species  and 
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Provide  Safer  Driving  Conditions,  Uinta 
National  Forest,  Spanish  Fork  Ranger 
District,  Utah  County,  UT. 

Summary:  No  formal  comment  letter 
was  sent  to  the  preparing  agency. 
ERP  No.  F-BU4-K67056-NV, 
Leeville  Mining  Project,  Proposal  to 
Develop  and  Operate  an  Undergroimd 
Mine  and  Ancillary  Facilities  including 
Dewatering  Operation,  Plan-of- 
Operations  Approval,  Right-of-Way 
Grant  and  U.S.  Army  COE  Section  404 
Permit  Issuance,  Eureaka  and  Elko 
Coimties,  NV. 

SUMMARY:  EPA  expressed 
continuing  environmental  concerns 
regarding  the  project's  potential  impacts 
on  water  quality,  based  on  BLM's 
geochemical  analysis  of  waste  rock  from 
die  project;  and  regarding  cumiilative 
impacts  residting  from  groimdwater 
dewatering  activities  in  the  project  area. 
EPA  recommended  that  commitments  to 
additional  mitigation  and  monitoring  be 
made  in  the  Record  of  Decision, 
including  establishment  of  a  long  term 
post  closure  trust  fund  at  the  start  of  the 
project,  if  it  is  predicted  to  be  necessary. 

ERP  No.  F-COE-H28001-NB,  Platte 
West  Water  Production  Facilities, 
Proposed  New  Drinking  Water 
Production  Facilities,  Metropolitan 
Utilities  District,  Omaha  District, 
Douglas,  Saunders  and  Sarpy  Coimties, 
NB. 

Summary:  EPA  continued  to  express 
environmental  concerns  over  the 
precision  of  groundwater  modeling  and 
the  potential  for  wellfield  operations  to 
influence  a  contaminant  plume  at  the 
former  Nebraska  Ordnance  Plant  (NOP). 
ERP  No.  F-TVA-E65059-00,  Pickwick 
Reservoir  Land  Management  Plan  (Plan) 
Proposal  to  use  the  Plan  to  Guide  Land- 
Use  Approvals,  Private  Water  Use 
Facility  Permitting  and  Resource 
Management  Decisions,  Colbert  and 
Lauderdale  Counties,  AL  and 
Tishomingo  County,  MS  and  Hardin 
County,  TN. 

Summary:  EPA  has  environmental 
concerns  and  continues  to  prefer 
Alternative  C  or  a  modification  thereof 
that  involve  less  development  than  the 
TVA's  Preferred  Alternative  B. 

ERP  No.  F&-COE-H36012-MO,  St. 
Johns  Bayou  and  New  Madrid  Floodway 
Project,  Channel  Enlargement  and 
Improvement,  Revised  Information  to 
Formulate  and  Analyze  Additional 
Alternatives,  Flood  Control  and 
National  Economic  Development  (NED), 
New  Madrid,  Mississippi  and  Scott 
Counties,  MO. 

Summary:  EPA  continues  to  believe 
that  the  recommended  plan  (Alternative 
3-1  .B)  raises  substantive  environmental 
objection  issues.  On  the  basis  of 
information  refinements  and 


incorporation  of  a  monitoring  plan 
(whereby  the  Corps  may  validate 
assiunptions  and  improve  the  potential 
for  offsetting  adverse  impacts  to 
wetlands  resources),  EPA  has  concluded 
that  the  project  is  not  environmentally 
unsatisfactory. 

Dated:  September  10,  2002. 
B.  Katherine  Biggs, 
Associate  Director,  NEPA  Compliance 
Division,  Office  of  Federal  Activities. 
(FR  Doc.  02-23368  Filed  9-12-02:  8:45  am] 
BHJJNQ  CODE  6860-aO-l> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[ER-FRL-6633-1] 

Environmental  Impact  Statements; 
Notice  of  Availability 

Responsible  Agency:  Office  of  Federal 

Activities,  General  Information  (202) 

564-7167  01  http://www.epa/gov/ 

compliance/nepa/. 

Weekly  receipt  of  Environmental  Impact 
Statements 

Filed  September  2,  2002  through 
September  6,  2002 

Pursuant  to  40  CFR  1506.9. 

EIS  No.  020378,  Draft  EIS,  FAA,  NJ, 
Adantic  City  International  Airport, 
Proposal  to  Improve  Air  Service, 
Economic  Development,  Enhance 
Efficiency  and  Safety,  Airport  Layout 
Plan  Approval,  Atlantic  County.  NJ, 
Comment  Period  Ends:  October  28, 
2002.  Contact:  Daisey  Mather  (718) 
553-2511. 

EIS  No.  020379.  Final  EIS.  FHW,  CA, 
CA-120  Oakdale  Expressway  Project, 
Construction  and  Operation,  Post 
Mile  3.0  to  Post  Mile  R12.9  near 
Oakdale.  Funding,  Section  404 
Permit,  NPDES  Permit,  Stanislaus 
County,  CA,  Wait  Period  Ends: 
October  15,  2002,  Contact:  Brian  Zewe 
(916)  498-5348. 

EIS  No.  020380.  Final  EIS,  FHW,  LA,  I- 
49  Connector,  Construction  from 
Evangeline  Thniway  US-90  and  US- 
197  in  Urbanized  Lafayette,  Funding, 
COE  Section  10  and  404  Permits, 
Parish  of  Lafayette,  LA,  Wait  Period 
Ends:  October  15.  2002,  Contact: 
William  Farr  (225)  757-7615. 
EIS  No.  020381,  Final  EIS,  BIA,  CA. 
Teayawa  Energy  Center,  Construction 
and  Operation  of  a  600  megawatt 
(MW)(nominal  output),  Natural-Gas- 
Fired,  Combined-Cycle  Energy  Center, 
On  Indian  Trust  Land,  Torres 
Martinez  Desert  Cahuilla  Indians 
Tribe,  Coachella  Valley,  Riverside 
County,  CA,  Wait  Period  Ends: 
October  15.  2002.  Contact:  William 
Allan  (916)  978-6043. 


EIS  No.  020382.  Final  EIS.  NRS.  OK, 
Rehabilitation  of  Aging  Flood  Control 
Dams  in  Oklahoma,  Authorization 
and  Funding,  OK,  Wait  Period  Ends: 
October  15,  2002,  Contact:  M.  Darrel 
Dominick  (406)  742-1227. 

EIS  No.  020383,  Final  EIS.  AFS.  WI.  MI, 
Adoption — Bond  Falls  Hydroelectric 
Project,  New  License  Issuance  for  an 
Existing  Hydroelectric  License  (FERC 
No.  1864-005),  Ontonagon  River 
Basin,  Ontonagon  and  Gogebic 
Counties,  MI  and  Vilas  County.  WI, 
Wait  Period  Ends:  October  28.  2002, 
Contact:  Karen  Stevens  (Ext.  345) 
(906)  932-1330.  U.S.  Department  of 
Agriculture's,  Forest  Service  has 
adopted  U.S.  Federal  Energy 
Regulatory  Commission's  FEIS 
#020280,  filed  with  U.S. 
Environmental  Protection  Agency  on 
on  6/27/2002,  Forest  Service  was  not 
a  cooperating  agency  on  the  above 
project,  recirculation  of  the  above 
project  is  necessary  under  Section 
1506.3(b)  of  the  CEQ  Regulations. 

EIS  No.  020384.  Draft  Supplement,  AFS, 
WL  Ml  Bond  Falls  Hydroelectric 
Project  Related  to  Term  and 
Conditions  for  Geology  and  Soils, 
Water  Quality  and  Quantity, 
Fisheries,  Terrestrial,  Recreation. 
Aesthetic.  Cultural,  Socioeconomic 
and  Land  Use  Resources.  Ontonagon 
River  Basin.  Valas  County.  WI  and 
Ontonagon  and  Gogebic  Coimties.  MI, 
Comment  Period  Ends:  October  28. 
2002.  Contact:  Karen  Stevens  (Ext. 
345) (906)  932-1330. 

Amended  Notices 

EIS  No.  020375,  Draft  EIS,  FHW.  IN,  IN- 
25,  Transportation  Corridor. 
Improvements  from  Interstate  65 
Interchange  to  U.S.  24.  Funding. 
Right-Of-Way  and  COE  Section  404 
Permits.  Hoosier  Heartland  Highway, 
Tippecanoe,  Carroll  and  Cass 
Counties,  IN.  Comment  Period  Ends: 
November  1.  2002.  Contact:  Robert 
Dirks  (317)  226-7492.  Revision  of  FR 
Notice  Published  on  9/6/2002: 
Contact  Person's  Phone  Number 
Corrected  from  317-226-7341  to  317- 
226-7492. 

Dated:  September  9.  2002. 
B.  Katherine  Biggs. 
Associate  Director.  NEPA  Compliance 
Division,  Office  of  Federal  Activities 
[FR  Doc.  02-23369  Filed  9-12-02:  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7376-6] 

Notice  of  Request  for  Proposals  for 
Projects  To  Be  Funded  From  the  FY  03 
Wetland  Program  Development 
Cooperative  Agreement  Allocation 

agency:  Environmental  Protection 
Agency  (EPA). 
ACnON:  Notice. 

SUMMARY:  EPA  Region  6  is  soliciting 
proposals  from  State  agencies,  local 
governments,  and  Tribes  interested  in 
applying  for  Federal  assistance  for  the 
State/Tribal/Local  Government 
Wetlands  Protection  Development  Grant 
Program  under  the  Clean  Water  Act 
section  104(b)(3),  33  U.S.C.1254(b)(3)  in 
the  states  of  Arkansas,  Louisiana,  New 
Mexico,  Oklahoma  and  Texas.  EPA 
Region  6  estimates  $1.3  million  will  be 
awarded  to  eligible  applicants  through 
assistance  agreements.  The  State,  Tribe 
or  local  government  must  provide  a  25 
percent  (25%)  match  of  the  total  costs 
of  the  project.  15  percent  (15%)  of  the 
funding  allocation  will  be  targeted  to 
support  local  and  tribal  initiatives. 
DATES:  EPA  Region  6  will  consider  all 
proposals  post  marked  by  November  1 , 
2002.  Proposals  received  after  the  due 
date  will  not  be  considered  for  funding, 
(no  exceptions  will  be  made).  Once  the 
proposal  is  approved  for  further  funding 
consideration,  applicants  will  be 
notified  to  submit  a  formal  application. 
ADDRESSES:  Send  proposals  along  with 
the  cover  sheet  included  in  this  notice 
to:  Sondra  McDonald  (6WQ-AT),  U.S. 
Environmental  Protection  Agency, 
Region  6, 1445  Ross  Avenue,  Dallas, 
Texas  75202-2733. 
FOR  FURTHER  INFORMATION  CONTACT: 
Sondra  McDonald  by  telephone  at  214- 
665-7187  or  by  E-mail  at 
Mcdonald.sondra@epa.gov.  This 
solicitation  notice  can  aJso  be  found  at 
the  Assistance  Program  Branch,  State/ 
Tribal  Programs  Section  Web  site: 
www.  epa  .gov/earth  1  r6/6wq/at/ 
sttribal.htm.  Or  please  refer  to  the 
National  guidelines  for  the  Wetlands 
Program  Development  Grants  which  are 
published  in  the  August  26.  2002, 
Federal  Register  or  can  be  viewed  at  the 
following  web  site:  http://www.epa.gov/ 
owow/wetlands/grantguidelines. 
SUPPL£MENTARY  INFORMATION: 

What  Is  the  Purpose  of  this  Request  for 
Proposals? 

The  purpose  of  Wetland  Development 
Grants  is  to  assist  States,  Tribes,  and 
Local  Governments  with  developing 
new  wetland  programs  or  refining 


existing  wetland  programs,  and  NOT  for 
operational  support  of  wetland 
programs.  Reviewers  will  pay  special 
attention  to  the  project's  longevity  and 
self-sustaining  ability.  Additional  points 
may  be  given  to  implementation 
projects  that  actually  demonstrate 
protection,  restoration  or  enhancement 
of  wetlands.  If  a  proposal  does  not  meet 
EPA  Headquarters  or  Region  6  priorities, 
the  proposal  will  not  be  ranked.  The 
following  types  of  projects  will  be 
considered  for  funding: 

Project  Implementation 

•  Clean  Water  Action  Plan  (CWAP): 
Projects  relating  to  meeting  wetland 
goals  set  forth  within  the  plan,  namely 
a  net  increase  of  100,000  acres  per  year 
by  the  year  2005.  Preference  will  be 
given  to  projects  that  seek  to  develop 
self-sustaining,  natvually  functioning 
wetland  systems.(web  page:  http:// 
www.  clean  water.gov) 

•  Watershed  Projects: 

a.  Wetland  components  of  established 
watershed  plans 

b.  Coastal  wetland  protection/ 
restoration  especially  within  estuaries 
areas 

•  Targeted  (but  not  limited)  Wetland 
Types:  projects  relating  to  the  protection 
/restoration  of  riparian  areas,  sea 
grasses,  and  bottomland  hardwoods. 

•  Stream  Management: 

a.  Alternatives  to  traditional 
engineering  [i.e.  such  as  development  of 
natural  stream  patterned  profiles  instead 
of  trapezoidal  channels;  use  of  vegetated 
natural  materials  for  bank  stabilization 
instead  of  harder  structiires  like  rip  rap 
or  concrete) 

b.  Utilizing  alternative  techniques 
such  as  applied  fluvial  geomorphology 

c.  Stream  management  education  to 
include  such  activities  as  training  and 
planning  in  urban/suburban  areas 

d.  Formation  of  stream  team 
(interagency  workgroups  designed  to 
evaluate  stream  modification  projects 
during  planning  phase)  to  work  with 
local  planning  officials  to  protect/ 
restore  streams  and  wetlands  by  the  use 
of  demonstration  projects 

•  Continued  Development  and 
Implementation  of  Wetland  Protection 
Programs:  specifically  projects  that  seek 
to  develop  and/or  implement  statewide/ 
tribal-nationwide  programs  to  assess 
and  monitor  overall  wetland  health  and 
for  programs  that  protect  or  restore 
wetlands  with  the  active  involvement  of 
local  communities.  Also,  State/Tribal 
development  of  wetland  assessment/ 
monitoring  tools  to  be  utilized  in  a 
formal  program  to  assess  and  monitor 
overall  wetland  health. 

•  Protection  of  "SWANCC"  isolated 
wetlands  through  the  development  of 


State,  Tribal  or  Local  government 
regulations  incentives  and/or  long  term 
conservation  measures. 

•  Development  and  Implementation 
of  Tribal  Wetlands  and  Stream  Corridor 
Conservation  Plans:  emphasis  on 
wetlands,  riparian  and  stream  resources. 

Education/Outreach 

Recognizing  the  importance  of  public 
education  in  wetland  protection  and 
management,  Region  6  has  sought  to 
help  S/T/LG  improve  the  public's  access 
to,  and  education  about  wetland 
information.  WPDG  projects  can  be  used 
to  develop  outreach  programs,  and  can 
also  be  used  to  create  innovative 
educational  tools  for  the  public.  The 
production  of  outreach  materials  alone 
is  not  eligible  for  funding. 

a.  Programs  which  are  designed  to 
increase  awareness  and  the  importance 
of  wetlands  to  local  governments, 
general  public,  landowners,  and  private 
sector  through  the  use  of  partnerships, 
training  and/or  seminars. 

b.  Programs  which  promote  wetland 
education  in  schools,  imiversities,  and 
youth  organizations. 

c.'Examples  of  past  outreach/ 

education  projects  funded  through  the 

WPDG  include: 

— Conducting  outreach  and  education 
efforts  aimed  at  improving  public 
imderstanding  of  wetland  protection 
and  regulatory  efforts 

— Development  of  outreach  programs  to 
inform  owners  of  potential  wetland 
restoration  sites  of  governmental 
assistance  programs 

— Creating  public  education  programs 
which  promote  wetland  information 
for  American  Wetlands  month 

— Creating  programs  for  use  of  the 
internet  and  other  technologies  for 
educating  the  public  about  wetlands 

Partnership  Restoration  Projects 

a.  Projects  must  involve  diverse 
partnerships  of  ideally  five 
organizations  (private  sector 
government,  or  non-go venmient),  that 
contribute  funding,  land,  technical 
assistance  workforce  support,  and/or 
other  in-kind  services. 

b.  Projects  may  be  a  discrete  part  of 
a  larger  restoration  effort. 

c.  Preference  will  be  given  to  projects 
that  are  part  of  a  larger  watershed  or 
community  stewardship  effort;  include 
specific  provisions  for  long-term 
management  and  projection;  and 
demonstrate  the  value  of  innovative, 
collaborative  approaches  to  restoring  the 
nation's  waters. 

d.  Projects  must  include  a  strong  on- 
the-ground  wedand  or  riparian 
component,  and  should  also  include 
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education,  outreach  and  community 
stewardship. 

e.  Projects  must  demonstrate 
measurable  ecological,  educational, 
social  and/or  economic  benefits 
resulting  from  the  completion  of  the 
project. 

f.  Projects  that  are  part  of  a  mitigation 
requirement  are  NOT  eligible  for 
funding. 

Schedule  of  Activities 

September  16,  2002— Target  Date  for 
Region  6  to  distribute  grant  solicitation 
notice. 

August  1,  2002-October  11,  2002— 
Region  6  staff  has  set-aside  this  time  to 
assist  applicants  in  preparing  more 
competitive  proposals.  Contact  Doima 
Mullins  214-665-7576. 

November  1,  2002 — Proposals  must  be 
POSTMARKED  by  this  date,  or  they  will 
not  be  accepted.  Certified  mail  is 
recommended,  and  keep 
documentation. 

November  12,  2002-December  31, 
2002 — Review  Committee  evaluates 
proposals. 

January  24,  2003 — Letters  are  sent 
requesting  formal  applications  from 
selected  proposals. 

March  14,  2002 — Formal  applications 
must  be  POSTMARKED  by  this  date,  or 
they  will  not  be  accepted.  Certified  mail 
is  recommended  and  keep 
documentation. 

April-July  2003 — Awarding  of  grants 
and  Congressional  notification  to 
recipients. 

Proposal  Format  and  Contents 

A  proposal  is  different  fit)m  a  work 
plan.  Region  6  staff  has  set-aside  August 


1,  2002  through  October  11,  2002  to 
assist  applicants  in  preparing  a  more 
competitive  proposal.  Please  contact 
Ms.  Donna  Mullins  at  214-665-7576  to 
arrange  for  a  pre-proposal  meeting/ 
review.  If  you  are  unsure  of  any  section 
or  criteria,  please  call  Region  6  BEFORE 
you  submit  your  package.  Keep  in  mind 
this  is  a  competitive  process,  and 
adherence  to  the  proposal  guidelines  is 
part  of  the  selection  criteria.  As  a  front 
cover  for  the  proposal,  please  use  the 
form  below.  The  cover  does  not  count 
as  a  page.  The  proposal  should  contain 
the  following  information,  with  a 
maximum  of  five  (5)  one  sided  pages: 

1.  Title; 

2.  Introduction  with  brief  background, 
goals,  and  objectives; 

3.  Overview  of  project,  listing  each 
task  and  deliverable.  Give  specific 
information  concerning  the  task, 
explaining  how  it  will  be  accomplished, 
how  it  relates  to  the  overall  project,  and 
how  the  progress  will  be  monitored; 

4.  A  plan  view  map  (this  will  not 
count  as  one  of  the  five  pages); 

5.  Any  use  of  contractors  must  be 
included  and  explained.  Guidance 
precludes  greater  than  a  50%  pass 
through  to  contractors,  and  specifies 
significant  involvement  of  grant 
recipient. 

6.  Proposed  costs,  broken  down  by 
task,  including  contractor's  costs  by 
task; 

7.  Identify  measures  of  success, 
including  clear  milestones  with 
expected  dates.  Include  the  number  of 
wetland  acres  affected  by  project; 

8.  Include  a  public  participation 
element  (40  CFR  part  25)  in  the  proposal 


which  reflects  how  public  participation 
will  be  provided,  encouraged,  and 
assisted.  Include  a  full  description  of  its 
interagency  and  public  participation 
process.  This  process  should  go  beyond 
the  input  stage  and  include  information 
and  methods  of  sharing  throughout  the 
project  period; 

9.  There  shpuld  be  concrete 
demonstration  of  coordination/ 
partnership  among  various  agencies. 
This  Ccui  be  accomplished  in  various 
ways,  including  a  written  agreement 
with  agencies  outlining  responsibilities 
and  conunitment  to  the  project:  and. 

10.  Region  6  requires  a  25%  match  of 
the  total  project  cost.  The  proposal 
needs  to  show  the  Federal  assistance 
amount  you  are  requesting  from  EPA. 
25%  minimum  agency  match,  and  the 
total  amount  for  the  project.  Use  the 
following  formula:  requested  EPA 
amount  divided  by  75%  equals  the  total 
amount  for  the  project.  Subtract  the  EPA 
amount  from  the  total,  and  that  is  the 
minimum,  required  match.  Yoiu  match 
may  exceed  25%.  (EXAMPLE:  EPA 
amount  $50,000;  project  total  is  $66,667: 
required  25%  match  is  $16,667) 

11.  Explain  if  your  agency  has  a 
Quality  Management  Plan  (QMP).  If  you  . 
project  contains  envirorunental 
measurements,  a  QMP  must  be 
approved  by  EPA  before  any  money  can 
be  awarded. 

12.  Identify  if  there  are  any  known 
tlireatened  or  endangered  species  and/or 
cultvu"al  resource  concerns. 

B4LUNG  CODE  6560-S(M> 
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Use  this  form  as  a  cover  for  your  proposal 


FY  2002  Proposal  Cover  Sheet 

for  Federal  Assistance  with  Wetlands  Protection, 

State/Tribal/Local 

Government 

Agencies 

^Please  be  certain  you  are  a  State/Tribal/Local  Govt  Agency.  If 
you  are  unsure,  research  Code  of  Federal  Regulations,  Part  40, 
§31.3  and  call  before  you  submit  your  proposal. 


Applicant's  Legal  Name  and  Address 


Name,  Telephone  No.,  Fax  No.,  and  E- 
-Mail  Address  (if  available)  of  Contact 
Person  for  the  Proposal 

(name): 

(phone): 

(fax): 

(e-mail): 


Title  of  Proposal 


Which  one,  or  more,  of  the  Regional 
priorities  does  this  project  fulfill?  If 
none,  is  there  justification  for  project? 


Estimated  Funding  Requested: 


a.  Federal 

(what  you  request  from  EPA) 


b.  Applicant 


$ 


c.  State 


d.  Local 


e.  Other 


f.  Program  Income 


g.  TOTAL  (match  must  be  25%  of 
this  total  for  project) 


$ 


Type  of  Applicant:  Circle  one. 

A.  State  Agency 

B.  Local  Govt  Agency  (includes  county, 
mimicipal,  township,  Interstate,  Intermunicipal, 
special  district) 

C.  Indian  Tribe 


BHJJNG  CODE  6S60-50-C 
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How  the  Proposals  Are  Reviewed  and 
Ranked 

The  Selection  Committee  reviews 
each  proposal  with  the  following 
criteria  in  mind.  Each  area  has  a 
nimierical  value,  with  an  opportunity 
for  a  narrative  response.  The  points  of 
each  reviewer  for  each  proposal  are 
totaled,  comments  are  added,  then  each 
proposal  is  given  an  average.  The 
Committee  meets  to  discuss  each 
proposal  and  review  the  results  of 
scoring.  The  proposals  with  the  highest 
ranking,  up  to  the  estimated  amount  of 
funding,  are  selected.  Upon  approval  of 
management,  formal  applications  are 
then  requested  from  the  selected 
applicants. 

Proposal  Evaluation  Criteria 

•  1.  Does  the  project  meet  one  or 
more  of  the  Regional  priorities?  If  not, 
has  the  applicant  justified  the  need  for 
the  project? 

•  2.  Does  the  project  have 
transferability  to  other  State/Tribes/ 
Local  governments? 

•  3.  Did  applicant  follow  proposal 
guidelines?  Did  it  address  all 
components? 

•  4.  What  is  the  applicant's  past 
performance,  if  applicable? 

•  5.  Is  the  budget  reasonable  and 
appropriate? 

•  6.  What  are  the  potential 
environmental  results?  Does  it  result  in 
physical,  natural  restoration?  Are  the 
environmental  results  immediate  or 
long  term?  How  many  acres  of  wetlands 
are  enhanced,  restored,  created? 

•  7.  What  is  the  outreach/educational 
value  of  the  project? 

•  8.  What  is  the  likelihood  of  success? 
Can  the  project  be  realistically 
accomplished? 

•  9.  Does  the  project  have  durable 
and  sustainable  characteristics;  in  other 
words,  will  it  outlive  the  project  period? 

•  10.  Is  the  project  part  of  an 
approved  State  Wetlands  Conservation 
Plan? 

Oscar  Ramirez,  Jr., 

Acting  Director,  Water  Quality  Protection 
Division. 

[FR  Doc.  02-23365  Filed  9-12-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0121^;  FRL-6803-5] 

Pesticide  Rereglstration  Performance 
Measures  and  GkMis 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 


SUMMARY:  This  notice  announces  EPA's 
progress  in  meeting  its  performance 
measures  and  goals  for  pesticide 
rereglstration  during  fiscal  years  2000 
and  2001.  The  Federal  Insecticide, 
Fimgicide,  and  Rodenticide  Act  (FIFRA) 
requires  EPA  to  publish  information 
about  EPA's  annual  achievements  in 
this  area.  This  notice  discusses  the 
integration  of  tolerance  reassessment 
with  the  rereglstration  process,  and 
describes  the  status  of  various 
regulatory  activities  associated  with 
rereglstration  and  tolerance 
reassessment.  The  notice  gives  total 
niunbers  of  chemicals  and  products 
reregistered,  tolerances  reassessed.  Data 
Call-Ins  issued,  and  products  registered 
under  the  "fast-track"  provisions  of 
FIFRA.  Finally,  this  notice  contains  the 
schedule  for  completion  of  activities  for 
specific  chemicals  during  fiscal  years 
2002  and  2003. 

DATES:  This  notice  is  not  subject  to  a 
formal  comment  period.  Nevertheless, 
EPA  welcomes  input  from  stakeholders 
and  the  general  public.  Written 
comments,  identified  by  the  docket  ID 
number  [OPP-2002-0121],  should  be 
received  on  or  before  November  12, 
2002. 

ADDRESSES:  Comments  may  be 
submitted  by  mail,  electronically,  or  in 
person.  Please  follow  the  detailed 
instructions  for  each  method  as 
provided, in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION  section  of 
this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  P.  Stangel,  Special  Review  and 
Registration  Division  (7508C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460, 
telephone:  (703)  308-8007.  e-mail: 
stangeI.carol@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  Important  Information 

A.  Does  this  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  Although  this  action  may  be 
of  particular  interest  to  persons  who  are 
interested  in  the  progress  and  status  of 
EPA's  pesticide  rereglstration  and 
tolerance  reassessment  programs,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  information  in  this  notice, 
consult  the  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Additional 
Information  or  Copies  of  Support 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document  and 
various  support  documents  from  the 
EPA  Internet  website,  www.epa.gov.  On 
EPA's  home  page,  select  "Laws  and 
Regulations."  and  then  look  up  the 
entry  for  this  document  under  "Federal 
Register — Environmental  Documents." 
You  can  also  go  directly  to  the  Federal 
Register  listings  at  ivwTv.epa.gov/ 
fedrgstr.  To  access  information  about 
pesticide  rereglstration,  go  to  the  home 
page  for  the  Office  of  Pesticide  Programs 
at  www.epa.gov/pesticides  and  select 
"Rereglstration"  under  "Topics,  '  at  the 
top  of  the  screen,  or  go  directly  to 
www.  epa  .gov/pesticides/reregistra  tion  I. 

2.  In  person.  The  official  record  for 
this  notice,  as  well  as  the-public 
version,  has  been  established  under 
docket  ID  number  [OPP-2002-0121  ] 
(including  comments  and  data 
submitted  electronically  as  described 
below).  A  public  version  of  this  record, 
including  printed,  paper  versions  of  any 
electronic  comments,  which  does  not 
include  any  information  claimed  as 
Confidential  Business  Information  (CBl). 
is  available  for  inspection  in  Room  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA,  from  8:30  a.m. 
to  4  p.m.,  Monday  through  Friday, 
excluding  legal  holidays.  The  Public 
Information  and  Records  Integrity 
Branch  telephone  number  is  (703)  305- 
5805. 

C  Hoiv  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically: 

1 .  By  mail.  Submit  written  comments 
to:  Public  Information  and  Records 
Integrity  Branch,  Information  Resources 
and  Services  Division  (7502C),  Office  of 
Pesticide  Programs,  U.S.  Environmental 
Protection  Agency,  1200  Peimsvlvania 
Avenue,  NW.,  Washington,  DC  20460. 

2.  In  person.  Deliver  written 
comments  to  Public  Information  and 
Records  Integrity  Branch,  in  Rm.  119, 
Crystal  Mall  #2,  1921  Jefferson  Davis 
Highway,  Arlington,  VA. 

3.  Electronically.  Submit  your 
comments  and/or  data  electronically  to 
opp-docket@epa.gov.  Please  note  that 
you  should  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Electronic  comments  must  be 
submitted  as  an  ASCII  file  avoiding  the 
use  of  special  characters  and  any  form 
of  encryption.  Comment  and  data  will 
also  be  accepted  on  disks  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  and  data  in 
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electronic  form  must  be  identified  by 
the  docket  ID  number  [OPP-20002- 
0121].  Electronic  comments  on  this 
notice  may  also  be  filed  online  at  many 
Federal  Depository  Libraries. 

D.  How  Should  I  Handle  Information 
that  I  Believe  is  Confidential? 

You  may  claim  information  that  you 
submit  in  response  to  this  document  as 
confidential  by  marking  any  part  or  all 
of  that  information  as  CBI.  Information 
so  marked  will  not  be  disclosed,  except 
in  accordance  with  procedures  set  forth 
in  40  CFR  part  2.  A  copy  of  the 
comment  that  does  not  contain  CBI 
must  be  submitted  for  inclusion  in  the 
public  record.  Information  not  marked 
confidential  will  be  included  in  the 
public  docket  by  EPA  without  prior 
notice. 

n.  Background 

EPA  must  establish  and  publish  in  the 
Federal  Register  its  annual  performance 
measures  and  goals  for  pesticide 
reregistration,  tolerance  reassessment, 
and  expedited  registration,  under 
section  4(1)  of  FIFRA,  as  amended  by  the 
Food  Quality  Protection  Act  of  1996 
(FQPA).  Specifically,  such  measures 
and  goals  are  to  include: 

•  The  status  of  reregistration. 

•  The  number  of  products 
reregistered,  canceled,  or  amended. 

•  The  number  and  type  of  data 
requests  or  Data  Call-In  (DCI)  notices 
under  section  3(c)(2)(B)  issued  to 
support  product  reregistration  by  active 
ingredient. 

•  Progress  in  reducing  the  number  of 
unreviewed,  required  reregistration 
studies. 

•  The  aggregate  status  of  tolerances 
reassessed. 

•  The  number  of  applications  for 
registration  submitted  under  subsection 
(k)(3),  expedited  processing  and  review 
of  similar  applications,  that  were 
approved  or  disapproved. 

•  The  future  scnedule  for 
reregistrations  in  the  current  and 
succeeding  fiscal  year. 

•  The  projected  year  of  completion 
of  the  reregistrations  under  section  4. 

FIFRA,  as  amended  in  1988, 
authorizes  EPA  to  conduct  a 
comprehensive  pesticide  reregistration 
program-a  complete  review  of  the 
human  health  and  environmental  effects 


of  older  pesticides  originally  registered 
before  November  1,  1984.  Pesticides 
meeting  today's  scientific  and  regulatory 
standards  may  be  declared  "eligible"  for 
reregistration.  To  be  eligible,  an  older 
pesticide  must  have  a  substantially 
complete  data  b^se,  and  must  not  cause 
unreasonable  adverse  effects  to  human 
health  or  the  environment  when  used 
according  to  Agency  approved  label 
directions  and  precautions. 

In  addition,  all  pesticides  with  food 
uses  must  meet  the  safety  standard  of 
section  408  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (FFDCA)  21  U.S.C. 
346a.  as  amended  by  the  Food  Quality 
Protection  Act  (FQPA)  of  1996.  Under 
FFDCA,  EPA  must  make  a 
determination  that  pesticide  residues 
remaining  in  or  on  food  are  "safe";  that 
is,  "that  there  is  reasonable  certainty 
that  no  harm  will  result  from  aggregate 
exposure  to  the  pesticide  chemical 
residue"  from  dietary  and  other  sources. 
In  determining  allowable  levels  of 
pesticide  residues  in  food,  EPA  must 
perform  a  more  comprehensive 
assessment  of  each  pesticide's  risks, 
considering: 

•  Aggregate  exposure  (from  food, 
drinking  water,  and  residential  uses). 

•  Cumulative  effects  from  all 
pesticides  sharing  a  common 
mechanism  of  toxicity. 

•  Possible  increased  susceptibility  of 
infants  and  children;  and 

•  Possible  endocrine  or  estrogenic 
effects. 

As  amended  by  FQPA,  FFDCA 
requires  the  reassessment  of  all  existing 
tolerances  (pesticide  residue  limits  in 
food)  and  tolerance  exemptions  within 
10  years,  to  ensure  that  they  meet  the 
Scifety  standard  of  the  law.  EPA  was 
directed  to  give  priority  to  the  review  of 
those  pesticides  that  appear  to  pose  the 
greatest  risk  to  public  health,  and  to 
reassess  33%  of  the  9,721  existing 
tolerances  and  exemptions  within  3 
years  (by  August  3, 1999),  66%  within 
6  years  (by  August  3,  2002),  and  100% 
in  10  years  (by  August  3,  2006).  (Note: 
Although  the  total  number  of  tolerances 
existing  on  August  3, 1996,  and  subject 
to  FQPA  reassessment  was  initially 
reported  as  9,728,  that  number  has  been 
corrected  to  9,721,  based  on  the 
Agency's  Tolerance  Reassessment 
Tracking  System.) 


EPA  is  meeting  the  FFDCA's  tolerance 
reassessment  requirements  through 
reregistration  and  several  other  program 
activities.  In  making  reregistration 
eligibility  decisions,  the  Agency  also  is 
completing  much  of  tolerance 
reassessment,  within  the  timeirames 
mandated  by  the  new  law.  EPA 
reassessed  the  first  33%  of  qll  food 
tolerances  by  August  3, 1999,  and  the 
second  33%  of  all  food  tolerances  by 
August  3,  2002.  EPA  is  focusing 
particularly  on  priority  Group  1 
pesticides,  those  identified  as  posing  the 
greatest  potential  risks.  Over  half  of  the 
■  universe  of  tolerances  to  be  reassessed 
are  included  in  this  category,  including 
tolerances  for  the  organophosphate  (OP) 
pesticides,  the  Agency's  highest  priority 
for  review.  Carbamate,  organochlorine, 
and  B2  (probable  human)  carcinogen 
pesticides  also  are  included  in  priority 
Group  1.  Although  EPA  is  directing 
most  of  its  resources  toward  this  group, 
a  number  of  Group  1  pesticides  will 
nevertheless  be  reassessed  in  the  third 
33%  owing  to  the  challenging  issues 
they  present.  EPA's  approach  to 
tolerance  reassessment  under  FFDCA. 
including  the  three  priority  Groups,  is 
described  fully  in  the  Agency's 
document,  "Raw  and  Processed  Food 
Schedule  for  Pesticide  Tolerance 
Reassessment"  (62  FR  42020,  August  4, 
1997)  (FRL-5734-6). 

m.  FQPA  and  Program  Accountability 

One  of  the  hallmarks  of  the  FQPA 
amendments  to  the  FFDCA  is  enhanced 
accoimtability.  Through  this  sunmiary 
of  performance  measures  and  goals  for 
pesticide  reregistration,  tolerance 
reassessment,  and  expedited 
registration,  EPA  describes  progress 
made  during  each  of  the  past  2  years  in 
each  of  the  program  areas  included  in 
FIFRA  section  4(1). 

A.  Status  of  Reregistration 

During  fiscal  years  (FYs)  2000  and 
2001  (from  October  1, 1999,  through 
September  30,  2001),  EPA  made 
significant  progress  in  completing  risk  ' 
assessments  and  risk  management 
decisions  for  the  OP  pesticides,  the 
Agency's  highest  priority  chemicals  for 
reregistration  and  tolerance 
reassessment,  and  for  other  pesticides. 
See  Table  1. 
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Table  1 .— Reregistration/Risk  Management  Decisions  Completed:  FY  2000,  FY  2001,  and  Total 


FY  2000:  19  Decisions 

FY  2001:  14  Decisions 

Total,  End  of  FY  2001 

6  RED* 

Didofop-methyl 

Ethyl  parathion  (voluntary  cancellation)* 

Etridiazote  (Ten-azote) 

Temephos* 

Triallate" 

Vinclozolin 

3  RED* 

Benomyl  (voluntary  cancellation) 
Ethion  (voluntary  cancellation)* 
Propargite 

207  REDs 

riREDs 

Bensulide* 

Fenthion* 

**Oxamyl** 

Phofate* 

Profenofos* 

Propetamphos* 

Tribufos* 

6IRED* 

Acephate* 

Chlorpyrifos* 

Ethoprop* 

Methidathion* 

Pirimiphos-methyl* 

Terbufos* 

12  0PIREDS 
1  cart>amate  IRED 

6TRED* 

Cadusafos* 

Chlorettwxyfos* 

Coumaphos* 

Fenitrottiion* 

Mevinphos* 

Phostebupirim* 

5TRED* 

Butylate** 

Chlorpynfos-methyl  (voluntary  cancellation)* 

Oxadxyl  (voluntary  cancellation) 

Phosalone* 

Trichlorfon* 

9  OP  TREDs 

1  thiocarbamate  TRED 

1  other  TRED  (Oxadixyl) 

*Ofganophosphate  (OP)  pesticide. 
"Carbamate  or  thiocart>amate  pesticide. 


The  Agency's  decisions  are  embodied 
in  Reregistration  Eligibility  Decision 
(RED)  documents,  Interim  Reregistration 
Eligibility  Decisions  (IREDs),  or  Reports 
on  FQPA  Tolerance  Reassessment 
Progress  and  Interim  Risk  Management 
Decisions  (TREDs). 

1.  REDs.  Through  the  reregistration 
program,  EPA  is  reviewing  current 


scientific  data  for  older  pesticides  (those 
initially  registered  before  November 
1984),  reassessing  their  effects  on 
human  health  and  the  environment,  and 
requiring  risk  mitigation  measiu«s  as 
necessary.  Pesticides  that  have 
sufficient  supporting  data  and  whose 
risks  can  be  successfully  mitigated  may 


be  declared  "eligible"  for  reregistration. 
EPA  presents  these  pesticide  findings  in 
a  RED  document. 

i.  Overall  RED  progress.  EPA's  overall 
progress  at  the  end  of  FY  2000  and  FY 
2001  in  completing  Reregistration 
Eligibility  Decisions  (REDs)  is 
summarized  in  Table  2. 


Table  2.— Overall  RED  Progress,  End  of  FY  2000  and  FY  2001 


End  of  FY  2000 

End  of  FY  2001 

REDs  compteted 

204  (33%) 

207  (34%) 

Cases  canceled 

231  (38%) 

231  (38%) 

REDs  to  be  completed 

177(29%) 

174(28%) 

Total  reregistration  cases 

612  (100%) 

612(100%) 

ii.  Profile  of  completed  REDs.  A 
profile  of  the  204  F^Ds  completed  by 
the  end  of  FY  2000  and  207  REDs 


completed  by  the  end  of  FY  2001  is 
presented  in  Table  3. 


Table  3.— Profile  of  REDs  (Completed,  End  of  FY  2000  and  FY  2001 


FY  2000/204  REDs  Include 

FY  2001/207  REDs  Include 

Pesticide  active  ingredtents 

302 

305 

Pesticide  products 

7,200+ 

7,800+ 

REDs  with  food  uses 

99 

102 

Post-FQPA  REDs 

63 

66 

Post-FQPA  REDs  with  food  uses 

46 

49 
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Table  3.— Profile  of  REDs  Completed,  End  of  FY  2000  and  FY  2001— Continued 


FY  2000/204  REDs  Include 


Tolerance  reassessments  completed  for  post-    1 ,045 
FQPA  REDs* 


FY  2001/207  REDs  Include 


1,091 


•EPA  will  revisit  tolerances  associated  with  the  53  food  use  REDs  that  were  completed  before  FQPA  was  enacted  to  ensure  that  they  meet 
ttie  safety  standard  of  the  new  law,  as  set  forth  in  the  Agency's  August  4.  1997,  Schedule  for  Pesticide  Tolerance  Reassessment. 


iii.  Risk  reduction  in  REDs.  Reducing 
pesticide  risks  is  an  important  aspect  of 
the  reregistration  program.  In 
developing  REDs,  EPA  works  with 
stakeholders  including  pesticide 
registrants,  growers,  and  other  pesticide 
users,  environmental  and  public  health 
interests,  the  States,  USD  A  and  other 
Federal  agencies,  and  others  to  develop 
voluntary  measures  or  regulatory 
controls  needed  to  effectively  reduce 
risks  of  concern.  Almost  every  RED 
includes  some  measures  or 
modifications  to  reduce  risks.  The 
options  for  such  risk  reduction  are 
extensive  and  include  voluntary 
cancellation  of  pesticide  products  or 
deletion  of  uses;  declaring  certain  uses 
ineligible  or  not  yet  eligible  (and  then 
proceeding  with  follow-up  action  to 
cancel  the  uses  or  require  additional 
supporting  data);  restricting  use  of 
products  to  certified  applicators: 
limiting  the  amoimt  or  frequency  of  use; 
improving  use  directions  and 
precautions;  adding  more  protective 
clothing  aiid  equipment  requirements; 
requiring  special  packaging  or 
engineering  controls;  requiring  no- 
treatment  buffer  zones;  employing 
ground  water,  surface  water,  or  other 
environmental  and  ecological 
safeguards;  and  other  measures. 

2.  Interim  REDs  or  IREDs.  EPA  issues 
IREDs  for  pesticides  that  are  undergoing 
reregistration,  require  a  reregistration 
eligibility  decision,  and  also  must  be 
included  in  a  cumulative  assessment 
imder  FQPA  because  they  are  part  of  a 
group  of  pesticides  that  share  a  common 
mechanism  of  toxicity.  An  IRED  is 
issued  for  each  individual  pesticide  in 
the  cumulative  group  when  EPA 
completes  the  pesticide's  risk 
assessment  and  risk  management 
decision.  An  IRED  may  include 
measures  to  reduce  food,  drinking 
water,  residential,  occupational,  and/or 
ecological  risks,  to  gain  the  benefit  of 
these  changes  before  the  final  RED  can 
be  issued  following  the  Agency's 
consideration  of  cumulative  risks.  For 
example,  EPA  generally  will  not 
consider  individual  OP  or  N-methyl 
carbamate  pesticide  decisions  to  be 
completed  REDs  or  tolerance 
reassessments,  but  instead  will  issue 
IREDs  for  these  chemicals  until  the 


cumulative  risks  of  the  OPs  or 
carbamates  have  been  considered. 

3.  Tolerance  reassessment  "TREDs." 
EPA  also  issues  Reports  on  FFDCA 
Tolerance  Reassessment  Progress  and 
Interim  Risk  Management  Decisions, 
known  as  TREDs,  for  pesticides  that 
require  tolerance  reassessment  decisions 
under  FFDCA,  but  do  not  require  a 
reregistration  eligibility  decision  at 
present  because: 

•  The  pesticide  was  first  registered 
after  November  1984  and  is  considered 
a  "new"  active  ingredient,  not  subject  to 
reregistration  (e.g.,  oxadixyl  in  FY 
2001); 

•  EPA  completed  a  RED  for  the 
pesticide  before  FQPA  was  enacted  (e.g., 
trichlorfon);  or 

•  The  pesticide  is  not  registered  for 
use  in  the  U.S.  but  tolerances  are 
established  that  allow  crops  treated  with 
the  pesticide  to  be  imported  from  other 
countries  (for  example,  mevinphos). 

As  with  IREDs,  EPA  will  not  take  final 
action  on  pesticides  subject  to  TREDs 
that  are  part  of  a  cumulative  group  until 
cumulative  risks  have  been  considered 
for  the  group. 

5.  Goals  for  FY  2002  and  FY  2003. 
EPA's  major  pesticide  reregistration  and 
tolerance  reassessment  goals  for  FY 
2002  and  FY  2003  are  as  follows. 

i.  Complete  individual  pesticide  risk 
management  decisions.  EPA's  goal  in 
conducting  the  reregistration  and 
tolerance  reassessment  program  was  to 
complete  about  30  Reregistration 
Eligibility  Decisions  (REDs)  in  FY  2002, 
and  about  17  REDs  in  FY  2003. 
Candidate  pesticides  for  these  and  other 
individual  pesticide  decisions  are  listed 
near  the  end  of  this  document. 

ii.  Consider  OP  and  other  cumulative 
risks.  EPA  began  developing  methods 
for  cumulative  risk  assessment  several 
years  ago  and  components  of  a 
cumulative  risk  assessment  for  the  OP 
pesticides  in  FY  2001.  This  effort 
continued  through  FY  2002.  In  addition 
to  completing  risk  assessments  and  risk 
management  decisions  for  most 
individual  OP  pesticides,  the  Agency 
issued  the  preliminary  OP  cumulative 
risk  assessment  in  December  2001  [see 
http://www.epa.gov/pesticides/ 
cumulative/pra-op/ ).  After  considering 
public  comment,  stakeholder  input,  and 
the  results  of  additional  scientific 


review,  EPA  issued  a  revised  OP 
cumulative  risk  assessment  in  June 
2002,  and  expects  to  consider  OP 
ciunulative  risks  during  2002.  The 
Agency  then  may  issue  final 
reregistration  eligibility  and  tolerance 
reassessment  decisions  for  individual 
OP  pesticides  with  IREDs  and  TREDs. 
Consideration  of  the  cumulative  risks  of 
N-methy  Icarbamates , 
chloroacetanilides,  and  perhaps  other 
conmion  mechanism  groups  of 
pesticides  will  follow.  For  further 
information,  see  EPA's  cumulative  risk 
website,  http://www.epa.gov/pesticides/ 
cumulative.htm. 

iii.  Complete  66%  of  tolerance 
reassessment  decisions.  EPA  is 
continuing  to  reassess  tolerances  within 
time  frames  set  forth  in  FFDCA  as 
amended  by  FQPA,  building  on  the 
reassessment  of  33%  of  existing 
tolerances  by  August  3, 1999,  and  giving 
priority  to  those  food  use  pesticides  that 
appear  to  pose  the  greatest  risk.  The 
Agency  successfully  reached  its  next 
tolerance  reassessment  milestone  by 
completing  66%  of  all  tolerance 
reassessment  decisions  by  August  3, 
2002.  Integration  of  the  reregistration 
and  tolerance  reassessment  programs 
has  added  complexity  to  the 
reregistration  process  for  food  use 
pesticides. 

B.  Product  Reregistration;  Numbers  of 
Products  Reregistered,  Canceled,  and 
Amended 

At  the  end  of  the  reregistration 
process,  after  EPA  has  issued  a  RED  and 
declared  a  pesticide  reregistration  case 
eligible  for  reregistration,  individual 
end-use  products  that  contain  pesticide 
active  ingredients  included  in  the  case 
still  must  be  reregistered.  This 
concluding  part  of  the  reregistration 
process  is  called  "product 
reregistration." 

In  issuing  a  completed  RED 
docimient,  EPA  calls  in  any  product- 
specific  data  and  revised  labeling 
needed  to  make  final  reregistration 
decisions  for  each  of  the  individual 
pesticide  products  covered  by  the  RED. 
Based  on  the  results  of  EPA's  review  of 
these  data  and  labeling,  products  found 
to  meet  FIFRA  and  FFDCA  standards 
may  be  reregistered. 
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A  variety  of  outcomes  are  possible  for 
pesticide  products  completing  this  final 
phase  of  the  reregistration  process. 
Ideally,  in  response  to  the  DCI  notice 
accompanying  the  RED  document,  the 
pesticide  producer,  or  registrant,  will 
submit  the  required  product-specific 
data  and  revised  labeling,  which  EPA 
will  review  and  find  acceptable.  At  that 
point,  the  Agency  may  reregister  the 
pesticide  product.  If,  however,  the 
product  contains  multiple  active 
ingredients,  the  Agency  instead  issues 
an  amendment  to  the  product's 
registration,  incorporating  the  labeling 
changes  specified  in  the  RED;  a  product 


with  multiple  active  ingredients  may 
not  be  fully  reregistered  until  the  last 
active  ingredient  in  its  formulation  is 
eligible  for  reregistration.  In  other 
situations,  the  Agency  may  temporarily 
suspend  a  product's  registration  if  the 
registrant  has  not  submitted  required 
product-specific  studies  within  the  time 
frame  specified.  The  Agency  may  cancel 
a  product's  registration  because  the 
registrant  did  not  pay  the  required 
registration  maintenance  fee. 
Alternatively,  the  registrant  may  request 
a  volimtary  cancellation  of  their  end-use 
product  registration. 

1.  Product  reregistration  actions  in  FY 
2000  and  FY  2001.  EPA  counts  each  of 


the  post-RED  product  outcomes 
described  above  as  a  product 
reregistration  action.  A  single  pesticide 
product  may  be  the  subject  of  several 
product  reregistration  actions  within  the 
same  year.  For  example,  a  product's 
registration  initially  may  be  amended, 
then  the  product  may  be  reregistered, 
and  later  the  product  may  be  voluntarily 
canceled,  all  within  the  same  year. 
During  FY  2000  and  FY  2001.  EPA 
completed  the  product  reregistration 
actions  detailed  in  Table  4.  The 
program's  goal  has  been  to  complete  750 
product  reregisti^tion  actions  each  fiscal 
year. 


Table  4.— Product  Reregistration  Actions  Completed  during  FY  2000  and  FY  2001 


FY  2000 

FY  2001 

Product  reregistration  actions 

139 

180 

Product  anriendment  actions 

53 

63 

Product  cancellation  actions 

360 

613' 

Total  actions 

552 

856 

'Includes  387  product  cancellations  resulting  from  chlorpyrifos  regulatory  action. 


2.  Status  of  the  product  reregistration 
universe.  The  status  of  the  universe  of 
pesticide  products  subject  to 
reregistration  at  the  end  of  FY  2000  and 
FY  2001  is  shown  in  Table  5  below. 
This  overall  status  information  is  not 
"cumulative"~it  is  not  derived  bom 


summing  up  a  series  of  annual  actions. 
Adding  annual  actions  would  result  in 
a  larger  overall  number  since  each 
individual  product  is  subject  to  multiple 
actions-it  can  be  amended,  reregistered, 
and/or  canceled,  over  time.  Instead,  the 
"big  picture"  status  information  in 


Table  5  should  be  considered  a  snapshot 
in  time.  As  registrants  and  EPA  make 
marketing  and  regulatory  decisions  in 
the  future,  the  status  of  individual 
products  may  change,  and  nimibers  in 
this  table  are  expected  to  fluctuate. 


Table  5.— Status  of  the  Universe  of  Products  Subject  to  Product  Reregistration,  for  FY  2000  (as  of 

September  30,  2000)  and  FY  2001  (as  of  September  30,  2001) 


FY  2000 

FY  2001 

Products  reregistered 

1,369 

1,549 

Products  amended 

227 

290 

Products  canceled 

3.007 

3,620 

Products  sent  for  suspension 

- 

8 

Total  products  with  actions  completed 

4.603 

5,467 

Products  with  actions  pending 

2,652 

2.405 

Total  products  in  product  reregistration  uni- 
verse 

7,255 

7,872 

The  universe  of  7,255  products  in 
product  reregistration  at  the  end  of  FY 
2000  represented  an  increase  of  210 
products  from  the  FY  1999  universe  of 
7,045  products.  The  increase  consists  of 
108  products  associated  with  FY  2000 
REDs,  and  96  products  associated  with 
IREDs,  plus  6  products  that  were  added 
as  a  result  of  DCI  activities  and 


processing  for  two  previously  issued 
REDs. 

The  universe  of  7,872  products  in 
product  reregistration  at  the  end  of  FY 
2001  represents  an  increase  of  617 
products  from  the  FY  2000  universe  of 
7,255  products.  The  increase  consists  of 
75  products  associated  with  FY  2001 
REDs,  and  523  products  associated  with 
IREDs,  plus  19  products  that  were 


added  as  a  result  of  DCI  activities  and 
processing  for  a  previously-issued  RED 
(thiobencarb). 

At  the  end  of  FY  2000,  2,652  products 
had  product  reregistration  decisions 
pending.  At  the  end  of  FY  2001,  this 
number  had  been  reduced  to  2,405 
products.  Some  pending  products  await 
science  reviews,  label  reviews,  or 
reregistration  decisions  by  EPA.  Others 
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are  not  yet  ready  for  product 
reregistration  actions;  they  are 
associated  with  more  recently 
completed  REDs,  and  their  product- 
specific  data  are  not  yet  due  to  be 
submitted  to  or  reviewed  by  the  Agency- 
EPA's  goal  again  is  to  complete  750 
product  reregistration  actions  during 
fiscal  year  2002. 

3.  Pre-RED  product-specific  actions 
for  chlorpyrifos.  During  FY  2000  and  FY 
2001,  EPA  devoted  considerable 
resources  to  implementing  the  June 
2000  agreement  with  registrants  to 
phase  out  and  cancel  many  uses  of  the 
OP  pesticide,  chlorpyrifos.  Although  the 
Agency  had  not  yet  completed  an  IRED 
or  RED  for  chlorpyrifos  when  the 
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agreement  was  signed,  approximately 
840  individual  chlorpyrifos  products 
required  cancellation,  replacement,  and/ 
or  amendment  within  specific  time 
frames.  Timely  completion  of  these 
actions  was  essential  to  successfully 
implementing  the  chlorpyrifos 
agreement  and  achieving  the  desired 
risk  mitigation  measures.  Devoting  staff 
time  and  resources  to  the  chlorp)rrifos 
project  reduced  the  Agency's  ability  to 
complete  routine  product  reregistration 
actions  during  FY  2000  and  FY  2001. 
EPA  succeeded,  however,  in  completing 
all  necessary  chlopyrifos  product- 
specific  actions  and  decisions  by  early 
in  2002. 


C.  Number  and  Type  ofDCIs  to  Support 
Product  Reregistration  by  Active 
Ingredient 

1.  DCIsfor  REDs.  The  number  and 
type  of  data  requests  or  DCIs  that  EPA 
issued  under  FIFRA  section  3(c)(2)(B)  to 
support  product  reregistration  for 
pesticide  active  ingredients  included  in 
FY  2000  and  FY  2001  REDs  are  shown 
in  Table  6.  For  the  first  time,  OMB 
clearance  was  required  and  obtained  in 
issuing  the  FY  2001  REDs  and  IREDs. 
Since  the  Ethyl  Parathion,  Benomyl,  and 
Ethion  REDs  consisted  of  volimtary 
cancellations,  products  containing  these 
pesticides  will  not  be  reregistered  and 
therefore  do  not  require  DCIs. 


Table  6.— DCIs  to  Support  Product  Reregistration  for  FY  2000  and  FY  2001  REDs 


Case  Number 

Case  Name 

Number  of  Products      Number  of  Product 
Covered  by  the          Chemistry  Studies 
RED^                       Required^ 

Number  of  Acute 

Toxicology  Studies 

Required^ 

Number  of  Efficacy 
Studies  Required 

DCIs  Issued  to  Support  FY  2000  REDs 

2160 

Diclofop-methyl 

16 

22 

96  (16  not  batched) 

0 

0009 

Etridiazole 
(Terrazole) 

31 

22 

102  (6  batches/11 
not  batched) 

0 

0155 

Ethyl  Parathion  (vol- 
untary cancella- 
tion) 

19 

~ 

~ 

" 

0006 

Temephos 

27 

22 

48  (7  batches/1  not 
batched) 

2 

2695 

Triallate 

7 

21 

42  (7  not  batched) 

0 

2740 

Vinclozolin 

8 

22 

30  (5  not  batched) 

0 

DCIs  Issued  to  Support  FY  2001  REDs 

0119 

Benomyl  (voluntary 
cancellation) 

2 

- 

- 

- 

0090 

Ethion  (voluntary 
cancellation) 

10                       ;  - 

~ 

- 

0234                            1 

i  Propargite 

63                                   22 

36  (1  batch/5  not 
batched) 

- 

'The  number  of  registered  products  containing  a  pesticide  active  ingredient  can  change  over  time.  The  number  of  products  that  appears  in  the 
RED  document  (counted  when  the  RED  is  signed)  may  be  different  than  the  number  of  products  that  EPA  is  tracking  for  product  reregistration 
(counted  later,  when  the  RED  is  issued).  This  table  reflects  the  final  number  of  products  associated  with  each  RED,  as  they  are  being  tracked  for 
product  reregistration. 

-This  column  shows  the  number  of  product  chemistry  studies  that  are  required  for  each  product  covered  by  the  RED. 

'In  an  effort  to  reduce  the  time,  resources,  and  number  of  animals  needed  to  fulfill  acute  toxicity  data  requirements,  EPA  "batches"  products 
that  can  be  considered  similar  from  an  acute  toxicity  standpoint.  For  example,  one  batch  could  contain  five  products.  In  this  instance,  if  six  acute 
toxicology  studies  usually  were  required  per  product,  only  six  studies  (rather  than  30  studies)  would  be  required  for  the  entire  batch.  Factors  con- 
sidered in  the  sorting  process  include  each  product  s  active  and  inert  ingredients  (e.g.,  identity,  percent  composition,  and  biological  activity),  type 
of  formulation  (e.g.,  emulsifiable  concentrate,  aerosol,  wettable  powder,  granular),  and  labeling  (e.g.,  signal  word,  use  classification,  pre- 
cautionary labeling).  The  Agency  does  not  describe  batched  products  as  "substantially  similar,"  because  all  products  within  a  batch  may  not  be 
considered  chemically  similar  or  have  identical  use  pattems. 

2.  DCIs  for  IREDs.  The  number  and  type  of  data  requests  or  DCIs  issued  by  EPA  to  support  product  reregistration 
for  pesticide  active  ingredients  included  in  FY  2000  and  FY  2001  Interim  REDs  (IREDs)  are  shown  in  Table  7. 
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Table  7.— DCIs  to  Support  Product  Reregistration  for  FY  2000  and  FY  2001  IREDs 

Case  Number 

Case  Name 

Number  of  Products 

Covered  by  the 

IRED 

Number  of  Product 

Chemistry  Studies 

Required 

Number  of  Acute     '    m,  .„K=r  ,,♦  ch;^,^,, 
Toxicology  Studies       ^qrH^^°Rj,""5y 
Required                Studies  Required 

DCIs  Issued  to  Support  FY  2000  IREDs 

2035 

Bensulide 

47 

21 

84  (7  batches/7  not 
batched) 

0 

0290 

Fenthion 

11 

22 

36  (2  batches/4  not 
batched) 

2 

0253 

Oxamyl 

6 

22 

12  (1  batch/1  not        !  0 
t)atched) 

0103 

Phorate 

22 

22 

21  (7  batches) 

0 

2540 

Profenofos 

2 

22 

12  (2  not  batched)        0 

2550 

Propetamphos 

2 

22 

12  (2  not  batched)        2 

2145 

Tributes  (DEF) 

6 

22 

12  (2  batches)              0 

DCIs  Prepared  to  Support  FY  2001  IREDs 

0042 

Acephate 

141 

22 

108  (7  batches/11 
not  batched) 

4 

0100 

Chlorpyrifos 

326 

22 

546  (34  batches/57 
not  twitched) 

2 

0106 

Ethoprop 

15 

22 

36  (4  batches/2  not 
batched) 

0 

0034 

Methidathlon 

31 

22 

30  (3  batches/2  not 
batched) 

0 

2535 

Pirimlphos-methyl 

5 

22 

24  (4  not  batched) 

0 

0109 

TertMjfos 

5 

22 

18  (3  batches) 

0 

Note:  FIFRA  section  24(c)  or  Special  Local  Need  (SLN)  registrations  are  not  included  in  acute  toxicity  batchings  wtien  they  are  supported  by  a 
valid  parent  product  (section  3)  registration. 


3.  DCIs  not  needed  for  TREDs.  The 
Agency  does  not  issue  product-specific 
data  requests  or  DCIs  for  pesticides 
included  in  tolerance  reassessment 
decisions  or  TREDs  because,  at  present, 
these  pesticides  do  not  require  product 


reregistration  decisions;  they  are  subject     D.  Progress  in  Reducing  the  Number  of 
to  tolerance  reassessment  only.  Unreviewed,  Required  Reregistration 

Studies 

EPA  is  making  progress  in  reviewing 
scientific  studies  submitted  by  pesticide 
registrants  in  support  of  pesticides 
undergoing  reregistration.  See  Table  8. 


TABLE  8.— REVIEW  STATUS  OF  STUDIES  SUBMITTED  FOR  PESTICIDE  REREGISTRATION,  END  OF  FY  2000  AND  FY  2001 


Pesticide- Reregistration  Group  or 
List,  per  FIFRA  Section  4(c)(2) 

Studies  Reviewed  +  Extraneous' 

i                                                             I 
Studies  Awaiting  Review                   Total  Studies  Received 

1                                                       1 

Review  Status  of  Studies  Received,  October  2000 

List  A 

10,705  +  319=  11,024(81%) 

1 
2,592  (19%)                                     :  13,616 

ListB 

5,951  +  654  =  6,605  (70%) 

2,815  (30%)                                       '  9,420 

ListC 

2,149  +  228  =  2,377  (70%)               1 ,013  (30%)                                       3,390 

ListD 

1,307  +  94  =  1,401  (81%)                  333  (19%)                                             1.734 

Total  Usts  A  -  D 

20,112      +      1,295      =      21,407 
(76.02%) 

6,753  (23.98%) 

28,160 
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Table  8.— Review  Status  of  Studies  Submitted  for  Pesticide  Reregistration,  End  of  FY  2000  and  FY  2001— 

Continued 


1 — 

Pesticide  Rf^egistration  Group  or      studies  Reviewed  +  Extraneous- 
List,  per  FIFRA  Section  4(c)(2) 

Studies  Awaiting  Review 

Total  Studies  Received 

Review  Status  of  Studies  Received,  Octotwr  2001 

List  A                                                     1 1 ,109  +  471  =  1 1 .580  (84%) 

2,204  (16%) 

13.784 

ListB 

5,357  +  744  =  7,101  (74%) 

2,447  (26%) 

9.548 

ListC 

2,264  +  239  =  2,503  (73%) 

943  (27%) 

3.446 

List  D 

1,342  +  94=  1,438(82%) 

306(18%) 

1.742 

Total  Lists  A  -  D 

21,072  +  1,548  =  22,620  (79.3%) 

5,900  (20.7%) 

28.520 

'Extraneous  studies  is  a  term  used  to  classify  tfiose  studies  that  are  not  needed  t)ecause  the  guideline  or  data  requirement  has  been  satisfied 
by  other  studies  or  has  changed. 


Studies  reviewed  by  EPA  increased  by 
3%  (or  the  study  review  "backlog" 
decreased  by  3%)  during  FY  2001.  At 
the  end  of  the  fiscal  year,  over  79%  of 
all  studies  received  by  the  Agency  in 
support  of  reregistration  had  been 
reviewed,  compared  to  only  76%  at  the 
end  of  FY  2000,  and  less  than  75%  at 
the  end  of  1997.  During  FY  2001.  the 
Agency  made  a  special  effort  to  clean  up 
the  data  base  used  to  track  the  review 
status  of  studies  submitted  for 
reregistration.  Cases  with  completed 
REDs,  for  example,  should  no  longer 
have  studies  "awaiting  review";  all 
studies  received  should  have  been 
reviewed  or  found  extraneous  by  the 
time  a  reregistration  eligibility  decision 
is  made.  The  increase  in  the  percent  of 
studies  reviewed  that  was  reported 
during  FY  2001  may  continue  in  future 
years  as  improved,  more  thorough 
recordkeeping  practices  are  followed. 


E.  Aggregate  Status  of  Tolemnces 
Reassessed 

During  FY  2000,  EPA  completed  121 
tolerance  reassessments  and  ended  the 
fiscal  year  with  a  total  of  3,554  tolerance 
reassessment  decisions  to  date, 
addressing  36.6%  of  the  9,721 
tolerances  that  require  reassessment. 
During  FY  2001,  the  Agency  completed 
288  tolerance  reassessments  and  ended 
the  fiscal  year  with  a  total  of  3,842 
tolerance  reassessment  decisions, 
addressing  nearly  40%  of  the  9,721 
tolerances  that  require  reassessment 
(See  Table  9).  Over  63%  of  the  tolerance 
reassessment  decisions  completed  were 
for  pesticides  in  priority  Group  1. 

Just  as  EPA  reassessed  33%  of  all  food 
tolerances  by  August  3,  1999,  including 
many  tolerances  for  pesticides 
identified  as  posing  the  greatest 
potential  risks,  the  Agency  also  met  the 
next  FFDCA  goal  and  completed  66%  of 
all  required  tolerance  reassessment 
decisions  by  August  3,  2002.  EPA's 


general  schedule  for  tolerance 
reassessment  (Federal  Register,  August 
4, 1997)  identified  three  groups  of 
pesticides  to  be  reviewed;  this  grouping 
continues  to  reflect  the  Agency's  overall 
schediUing  priorities  for  tolerance 
reassessment.  EPA  continues  to  give 
priority  to  pesticides  in  Group  1, 
particularly  the  OP  pesticides. 

1.  Aggregate  accomplishments 
through  reregistration  and  other 
programs.  EPA  is  accomplishing 
tolerance  reassessment  through  the 
registration  and  reregistration  programs; 
by  revoking  tolerances  for  pesticides 
that  have  been  canceled  (many  as  a 
result  of  reregistration);  and  through 
other  decisions  not  directly  related  to 
registration  or  reregistration,  described 
further  below.  EPA  is  using  the 
Tolerance  Reassessment  Tracking 
System  (TORTS)  to  compile  this 
updated  information  and  report  on  the 
status  of  tolerance  reassessment  (See 
Table  9). 


Table  9.— Tolerance  Reassessments  Completed  Post-FQPA  by  Fiscal  Year,  through  FY  2001 


Tolerances  Reassessed 
Through... 

During  Late 
FY  96 

During  FY 
1997 

During  FY 
1998 

During  FY 
1999 

During  FY 
2000 

Total.  End 
of  FY  2000 

During  FY 
2001 

Total.  End 
of  FY  2001 

Reregistration/REDs 

25 

339 

278 

359 

44 

1.045 

46 

1.091 

Registration 

' 1 

0 

221 

308 

341 

55 

925 

215 

1,140 

Tolerance  revocations 

3 

0 

812 

513 

22 

1,350 

27 

1.377 

Other  decisions 

1 

0 

1 

0 

233 

0 

234 

0 

234 

Total  tolerances  reas- 
sessed 

28 

561 

1,398 

1,446 

121 

3.554 

288 

3.842 

i.  Reregistration/REDs.  EPA  is  using 
the  reregistration  program  to  accomplish 
much  of  tolerance  reassessment.  For 
each  of  the  tolerance  reassessment 
decisions  made  to  date,  the  Agency  has 
made  the  finding  that  there  is  a 
reasonable  certainty  of  no  harm,  as 


required  by  FFDCA.  Many  tolerances 
reassessed  through  reregistration  remain 
the  same  while  others  may  be  raised, 
lowered,  or  revoked.  In  completing  OP 
IREDs  and  TREDs  during  FY  2000  and 
FY  2001 .  the  Agency  also  completed 
tolerance  reassessment  decisions  for 


these  pesticides.  Many  of  these 
tolerance  reassessments  will  not  become 
final,  however,  until  the  cumulative 
risks  of  the  OPs  have  been  considered. 

ii.  Registration.  Like  older  pesticides, 
all  new  pesticide  registrations  must 
meet  the  safety  standard  of  FFDCA. 
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Many  of  the  registration  applications 
EPA  receives  are  for  new  uses  of 
pesticides  already  registered  for  other 
uses.  To  reach  a  decision  on  a  proposed 
new  food  use  of  an  already  registered 
pesticide,  EPA  must  reassess  the 
existing  tolerances,  as  well  as  the 
proposed  new  tolerances,  to  make  sure 
there  is  reasonable  certainty  that  no 
harm  will  result  to  the  public  from 
aggregate  exposure  finm  all  uses.  During 
FY  2000  and  FY  2001,  the  Agency  has 
specifically  discouraged  submission  of 
applications  and  petitions  for  any  new 
uses  of  the  OP  pesticides,  given  the 
need  to  consider  cumulative  risks  fi-om 
OP's  as  a  group  before  any  new  uses  can 
be  fully  evaluated. 

iii.  Tolerance  revocations.  Revoked 
tolerances  represent  uses  of  many 
different  pesticide  active  ingredients 
that  have  been  canceled  in  the  past. 
Some  pesticides  were  canceled  due  to 
the  Agency's  risk  concerns.  Others  were 
canceled  voluntarily  by  their 


manufacturers,  based  on  lack  of  support 
for  reregistration.  Tolerance  revocations 
are  important  even  if  there  are  no 
domestic  uses  of  a  pesticide  because 
residues  in  jor  on  imported  commodities 
treated  with  the  chemical  could  still 
present  dietary  risks  that  may  exceed 
the  FFDCA  "reasonable  certainty  of  no 
harm"  standard,  either  individually  or 
cumulatively  with  other  substances  that 
share  a  common  mechanism  of  toxicity. 

iv.  Other  reassessment  decisions.  In 
addition  to  the  types  of  reassessment 
actions  described  above,  a  total  of  234 
additional  tolerance  reassessment 
decisions  have  been  made,  not  directly 
related  to  registration  or  reregistration. 
These  include  65  tolerances  reassessed 
through  the  Plant  Growth  Regulator 
Rule  which  were  scientifically  reviewed 
and  the  exemption  was  retained  (64  FR 
31501;  June  11, 1999)  (FRL-6076-5);  80 
organophosphate  meat,  milk,  poultry, 
and  egg  tolerances  that  were  determined 
to  have  no  reasonable  expectation  of 


finite  residue  on  July  7,  1999;  73  inert 
polymer  tolerances  that  were 
determined  on  July  20.  1999.  to  meet  the 
terms  and  criteria  of  the  Toxic 
Substances  Control  Act  Pol\Tner 
Exemption  Rule;  13  tolerance 
exemptions  for  Trichoderma  harzianum 
KRL-AG2  (64  FR  16856;  April  7.  1999); 
1  tolerance  exemption  for  Bacillus 
thuringiensis  subspecies  Kurstake 
CrylA(c)  (62  FR  17722;  April  11,  1997); 
1  tolerance  exemption  for  red  pepper 
(63  FR  66999;  December  4,  1998);  and 
1  tolerance  exemption  for 
ciimamaldehyde  (64  FR  7801;  February 
17.  1999). 

2.  Accomplishments  for  priority 
pesticides.  During  FY  2000  and  FY 
2001,  EPA  completed  tolerance 
reassessment  decisions  for  many  high 
priority  pesticides  in  review,  including 
OPs.  carbamates,  organochlorines,  and 
carcinogens.  (See  Table  10.) 


Table  10.— Tolerance  Reassessments  Completed  for  Priority  Pesticides 


Pesticide  Class 

Tolerances  to  be  Reassessed 

Reassessed  by  End  of  FY  2000 

Reassessed  by  End  of  FY  2001 

Organophosphates 

1.691 

505  (29.86%) 

529(31.28%) 

Cart)aniates 

545 

169(31.01%) 

171  (31.38%) 

Organochlorines 

253 

50  (19.76%) 

50(19.76%) 

Carcinogens 

2.009 

708  (35.24%) 

754  (37.53%) 

High  hazard  inerts 

5 

0 

0 

Other 

5.218 

2,122  (40.67%) 

2,338  (44.81%) 

Total 

9.721 

3,554  (36.56%) 

3,842  (39.52%) 

3.  Tolerance  reassessment  and  the 
organophosphates.  EPA  has  developed 
an  approach  for  assessing  cumulative 
risk  for  the  OPs  as  a  group,  as  required 
by  FFDCA.  The  Agency  presented  a 
comprehensive  guidance  docimient  on 
cumiUative  risk  assessment  to  the 
Scientific  Advisory  Panel  in  December 

1999,  issued  draft  guidance  in  2000  for 
review  and  comment,  and  presented  a 
case  study  on  cumulative  risk 
assessment  to  the  SAP  in  December 

2000.  During  FY  2001,  EPA  refined  the 
methodology  and  began  developing 
components  of  the  OP  cvmiulative 
preliminary  risk  assessment.  With  input 
from  a  Committee  to  Advise  on 
Reassessment  and  Transition  (CARAT) 
workgroup,  the  Agency  began 
developing  a  process  to  inform 
stakeholders  and  the  public  and 
encourage  their  participation  during  the 
assessment  of  OP  cuimulative  risks.  At 
CARAT'S  recommendation,  EPA 
initiated  a  series  of  technical  briefings 


(which  continued  during  early  FY  2002) 
to  explain  and  answer  questions  about 
the  Agency's  methods  for  assessing  OP 
cimiulative  hazard,  as  well  as  exposure 
through  drinking  water,  food,  and  in 
residential  settings.  An  EPA  website  has 
been  established  to  share  updated 
information  on  pesticide  cumulative 
risk  assessment  with  the  public  (http:/ 
/www.epa.gov/pesticides/ 
cumulative.htm).  The  Agency  issued  a 
preliminary  OP  cimiulative  risk 
assessment  on  December  3.  2001.  and 
issued  a  revised  OP  cumulative  risk 
assessment  for  public  comment  in  June 
2002. 

Most  of  the  reregistration  and 
tolerance  reassessment  decisions  that 
EPA  is  making  for  the  OP  pesticides  at 
present  will  not  be  considered  final 
until  after  the  Agency  considers  OP 
cumidative  risks.  The  results  of 
individual  OP  assessments  (IRED  and 
TRED  documents)  include  risk 
mitigation  measiu«s,  however,  and  any 


resulting  tolerance  revocations  are 
counted  as  completed  tolerance 
reassessments.  Once  EPA  has 
considered  the  cumulative  risks  of  the 
OPs.  the  Agency  will  reevaluate 
individual  OP  IREDs  and  TREDs  and 
may  issue  final  REDs  for  these 
pesticides. 

4.  Status  of  individual  OP  decisions. 
The  status  of  each  of  the  49  known  OP 
pesticides  at  the  end  of  FY  2001  is 
reflected  in  this  discussion. 

i.  OP  decisions  completed.  During  FY 
2000.  through  the  public  participation 
process.  EPA  completed  risk 
assessments  and  made  individual  risk 
management  decisions  for  14  OP 
pesticides.  In  addition,  a  decision 
reached  in  FY  1999  concluded  EPA's 
review  of  another  OP  pesticide, 
sulfotepp.  During  FY  2001 ,  EPA 
completed  risk  assessments  and  made 
risk  management  decisions  for  10  more 
OP  pesticides,  bringing  the  number  of 
OPs  with  individual  decisions 
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completed  to  25  as  of  the  end  of  FY 
2001.  A  26th  OP,  phosmet,  had  a  partial 
interim  decision  completed.  {See  List  1.) 
Many  OP  pesticides  not  voluntarily 
canceled  will  be  considered  by  the 
Agency  in  assessing  OP  cumulative 
risks. 

List  1. — OP  Pesticides  with  Individual 
Decisions  Completed,  End  of  FY  2001 

Acephate  IRED 

Bensulide  IRED 

Cadusafos  TRED 

Chlorethoxyfos  TRED 

Chlorpyrifos  IRED 

Chlorpjoifos  methyl  TRED 

Coumaphos  TRED 

EthionRED 

Ethoprop  IRED 

Ethyl  parathion  RED 

Fenitrothion  TRED 

Fenthion  IRED 

Methidathion  IRED 

Mevinphos  TRED 

Phorate  IRED 

Phosalone  TRED 

Phosmet  Partial  IRED 

Phostebupirim  TRED 

Pirimiphos  methyl  IRED 

Profenofos  IRED 

Propetamphos  IRED 

Sulfotepp  RED 

Temephos  RED 

Terbufos  IRED 


Tribufos  (DEF)  IRED 

Trichlorfon  TRED 

ii.  OP  decisions  pending.  Fourteen 
other  OP  pesticides  had  completed 
earlier  phases  of  the  public  participation 
process  and  were  in  final  Phase  6, 
awaiting  individual  decisions,  at  the 
end  of  FY  2001.  EPA  is  working  to 
complete  individual  risk  ipanagement 
decisions  for  these  14  pesticides  during 
2002.  See  List  2. 

List  2. — OP  Pesticides  with  Individual 
Decisions  Pending,  End  of  FY  2001 

Azinphos-methy  1  * 

Diazinon 

Dichlorvos  (DDVP) 

Dicrotophos* 

Dimethoate 

Disulfoton* 

Fenamiphos* 

Malathion 

Methamidophos* 

Methyl  parathion 

Naled* 

Oxydemeton-methyl 

Phosmet  (full  IRED)* 

Tetrachlorvinphos  * 
•Completed  as  of  Aueust  15,  2002. 

iii.  Early  OP  cancellations.  Ten  OP 
pesticides  were  canceled  prior  to  or 
early  in  the  pilot  public  participation 
process.  See  List  3. 

Ust  3. — OPs  Canceled  Prior  to/Early  in 
the  Pilot  Public  Participation  Process 


Chlorfenvinphos 

Chlorthiophos 

Dialifor 

Dioxathion 

Fonofos 

Isazophos 

Isofenphos 

Monocrotophos 

Phosphamidon 

Sulprofos 

F.  Applications  for  Registration 
Requiring  Expedited  Processing; 
Numbers  Approved  and  Disapproved 

By  law,  EPA  must  expedite  its 
processing  of  certain  types  of 
applications  for  pesticide  product 
registration,  i.e.,  applications  for  end 
use  products  that  would  be  identical  or 
substantially  similar  to  a  currently 
registered  product;  amendments  to 
current  product  registrations  that  do  not 
require  review  of  scientific  data;  and 
products  for  public  health  pesticide 
uses.  During  FY  2000  and  FY  2001.  EPA 
considered  and  approved  the  numbers 
of  applications  for  registration  requiring 
expedited  processing  (also  knov<m  as 
"fast  track"  applications)  shown  in 
Table  11. 


Table  11.— Fast  Track  Applications  Approved  in  FY  2000  and  FY  2001 


Me-too  product  registrations/Fast  track 


Amendments/Fast  track 


Total   applk:ations   processed   by   expedited 
means 


FY  2000 


420 


2,260 


2,680 


FY  2001 


391 


2,776 


3,167 


Regarding  numbers  of  applications 
disapproved,  instead  the  Agency 
generally  notifies  the  registrant  of  any 
deficiencies  in  the  application  that  need 
to  be  corrected  or  addressed  before  the 
application  can  be  approved. 
Applications  may  have  been  withdrawn 
after  discussions  with  the  Agency,  but 
none  were  formally  "disapproved" 
during  FY  2001. 

On  a  financial  accounting  basis,  EPA 
devoted  approximately  29  full-time 
equivalents  (FTEs)  in  both  FY  2000  and 
FY  2001  to  reviewing  and  processing 
applications  for  &st  track  me-too 
product  registrations  and  label 
amendments.  The  Agency  spent 
approximately  $2.6  million  in  FY  2000 
and  $2.7  million  in  FY  2001  in  direct 
costs  (not  including  administrative 
expenses,  computer  systems, 
management  overhead,  and  other 
indirect  costs)  on  expedited  processing 
and  reviews. 


G.  Future  Schedule  for  Reregistrations 

Ehiring  the  past  several  years,  EPA  has 
been  conducting  reregistration  in 
conjimction  with  tolerance  reassessment 
under  FFDCA.  That  law  requires  the 
Agency  to  reassess  all  existing 
tolerances  over  a  10-year  period  to 
ensure  consistency  with  the  new  safety 
standard,  and  to  consider  pesticides  that 
appear  to  pose  the  greatest  risk  first.  In 
prioritizing  pesticides  for  reregistration 
eligibility  review  and  tolerance 
reassessment,  EPA  is  continuing  to 
consider  their  potential  risks,  as 
reflected  in  the  Agency's  tolerance 
reassessment  schedxile  published  in  the 
Federal  Register  on  August  4, 1997  . 
EPA  is  giving  highest  priority  to 
pesticides  in  Group  1,  including  the  OP 
pesticides,  and  the  carbamates, 
organochlorines,  and  B2  (probable 
human)  carcinogens. 


1.  RED.  IRED,  and  TRED  Candidate 
Pesticides  for  FY  2002.  Ust  4  contains 
the  candidate  pesticides  for 
Reregistration  Eligibility  Decisions 
(REDs).  Interim  REDs  (IREDs).  and 
Reports  on  FQPA  Tolerance 
Reassessment  Progress  and  Interim  Risk 
Management  Decisions  (TREDs)  in  FY 
2002.  As  in  previous  years,  any 
pesticides  for  which  decisions  are  not 
completed  during  FY  2002  will 
automatically  become  candidates  for 
decisions  in  FY  2003. 
Ust  4.— FY  2002  RED,  IRED,  and  TRED 
Candidate  Pesticides 
RED  Candidates 

Diuron** 

Endosulfan*  > 

Imazalil** 

Lindane* 

Oxyfluorfen* 

Propanil** 

So(Uum  acifluorfen 

Thiabendazole* 
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Thic^hanate-methyl 

Ziram 
[+  25  OP  IREDs  may  be  counted  as  REDs 
once  OP  cimiulative  risks  are 
considered] 

Voluntary  Cancellations  that  Will  Count 
as  REDs 

Fenamiphos*  (initially  prepared  as  an 
OP  IRED) 

Oxadiazon 
OP  IRED  and  TRED  Candidates 

Azinphos-methyl* 

Diazinon* 

Dichlorvos  (DDVP) 

Dicrotophos* 

Dimethoate 

Disulfoton* 

Malathion 

Methamidophos  * 

Methyl  parathion 

Naled* 

Oxydemeton-methyl 

Phosmet  (full  IRED}* 

Tetrachlorvinphos  (TRED)* 
Other  IRED  Candidates 

Atrazine  (being  rescheduled  for  FY 
2003) 
Other  TRED  Candidates 

Asulam* 

Chlorpropham* 

Difenzoquat* 

Diquat  dUbromide* 

Fenarimol* 

Fenbutatin  oxide* 

Hexazinone* 

Inoi^ganic  bromides  from  methyl 
bromide 

Lactofen 

Limonene 

Linuron* 

Metolachlor* 

Norflurazon* 

Primisulfuron-methyl  * 

Pronamide* 

Propionic  acid 

SoiUum  hypochlorite 

Sulfur 

Tebuthiiutm* 

Urea* 
'Completed  as  of  August  15,  2002. 
**TRED  completed  as  of  August  15, 
2002;  RED  still  to  be  completed. 

2.  RED.  IRED.  and  TRED  Candidate 
Pesticides  for  FY  2003.  The  candidate 
pesticides  for  FY  2003  RED,  IRED,  and 
TRED  decisions  are  included  in  List  5. 
Ust  5.— FY  2003  RED.  IRED.  and  TRED 
Candidate  Pesticides 
RED  and  IRED  Candidates 

Aldicarb 

Benfluralin 

Cacodylic  acid 

Carbaryl 

Carbofuran 

Cycloate 

Dinocap 

Dipropyl  isocinchomeronate 

Ethoxyquin 

Fenvalerate 


Fluvalinate 

Formetanate  HCl 

Methanearsonic  acid,  salts  (CAMA, 
DSMA,  and  MSMA) 

Molinate 

PCNB 

Pennethrin 

Thiram 

Triadimefon* 
TRED  Candidates 

Bitertanol 

Chlorophenoxyacetic  acid 

Esfenvalerate** 

Oryzalin 

Triadimenol* 
*May  be  completed  as  interim  decisions 
if  EPA  decides  that  these  pesticides 
belong  to  the  triazoles  group  and  that  a 
common  mechanism  of  toxicity  exists. 
**May  be  incorporated  into  the 
Fenvalerate  RED. 

H.  Projected  Year  of  Completion  of 
Reregistratidns 

EPA  is  now  conducting  reregistration 
in  conjimction  with  tolerance 
reassessment,  which  FFDCA  mandates 
be  completed  by  2006.  EPA  plans  to 
complete  reregistration  of  pesticide 
active  ingredients  prior  to  the  statutory 
deadline  for  completing  tolerance 
reassessment. 

Li8tofSiib|ect8 

Environmental  protection,  Pesticides 
and  pests. 

Dated:  August  29,  2002. 
Stephen  Johnson, 

Assistant  Administrator,  Office  of  Prevention. 
Pesticides  and  Toxic  Substances. 
(PR  Doc.  02-23265  Filed  9-12-02;  8:45  am] 
BHJJNQ  COM  aBW-SO-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7376-1] 

Notioe  of  Propoeed  Administnrtive 
Order  on  Coneent  Pursuant  to  Section 
122(h)  or  the  Comprehensive 
Environmental  Reeponee, 
Compensation  and  UabHHy  Act 
(CERCLA),  Jaaper  County/Trt-State 
Mining  Arse  SHe,  Operable  Untt  No.  1. 
Jasper  County,  MO,  Docket  No. 
CERCLA  07-2002-0051 

AGENCY:  Environmental  Protection 

Agency. 

ACTION:  Notice  of  proposed 

administrative  order  on  consent,  Jasper 

County/Tri-State  Mining  Area  Site, 

Operable  Unit  No.  1,  Jasper  County, 

Missouri. 

SUMMARY:  Notice  is  hereby  given  of  a 
proposed  administrative  order  on 


consent  for  recovery  of  past  and 
projected  future  response  costs 
concerning  the  Jasper  Coimty/Tri-State 
Mining  Area  Site,  Operable  Unit  No.  1, 
Jasper  County,  Missouri,  with  the 
following  parties:  E.I.  DiiPont  de 
Nemours  and  Company,  USX,  Inc.,  and 
Kellogg  Brown  &  Root,  Inc.  This 
proposed  settlement  was  approved  by 
the  United  States  Department  of  Justice 
(DOJ)  on  July  28,  2002. 
DATES:  EPA  will  receive  written 
comments  relating  to  the  proposed 
administrative  order  on  consent  by 
October  15,  2002.  In  addition,  a  public 
meeting  may  be  requested  pursuant  to 
Section  7003  of  RCRA. 
ADDRESSES:  Comments  should  be 
addressed  to  E.  Jane  Kloeckner,  Senior 
Assistant  Regional  Coimsel,  United 
States  Environmental  Protection 
Agency,  Region  VII,  901  N.  5th  Street, 
Kansas  City,  Kansas  66101  and  should 
refer  to  Jasper  County/Tri-State  Mining 
Area  Site  Administrative  Order  on 
Consent,  Docket  No.  CERCLA-07-2002- 
0051. 

The  proposed  settlement  may  be 
examined  or  obtained  in  person  or  by 
mail  from  Kathy  Robinson,  Regional 
Hearing  Cleric,  at  the  office  of  the  United 
States  Environmental  Protection 
Agency,  Region  Vn,  901  N.  5th  Street, 
Kansas  City,  KS  66101,  (913)  551-7567. 
SUPPLEMENTARY  INFORMATION:  The 
proposed  agreement  concerns  the  Jasper 
Coimty  Superfund  Site  (Site),  Operable 
Unit  No.l,  located  in  Jasper  County, 
Missouri.  The  Site  is  an  abandoned, 
uncontrolled  lead  and  zinc  mining 
mega-site  that  contains  nine  million 
tons  of  surfoce  mining  wastes  on  about 
5,000  acres  located  with  270  square 
miles. 

EPA  has  identified  E.I.  du  Pont  de 
Nemours  and  Company;  Kellogg  Brown 
&  Root,  Inc.;  and  USX,  Inc.  (Settling 
Respondents)  as  three  of  ten  viable 
potentially  responsible  parties  (PRPs)  at 
the  Site.  These  parties  are  eligible  for  a 
peripheral  party  settlement  based  on 
their  volume  of  mining  wastes 
compared  to  the  volume  of  site-wide 
wastes  and  the  small  amount  of 
contamination  that  their  wastes 
contribute  to  the  site-wide  risks.  Each 
peripheral  party  produced  less  than  two 
percent  of  the  ore  when  compared  to  the 
identified  PRPs  and  operated  on-site  for 
less  than  four  years. 

This  settlement  requires  the  Settling 
Respondents  to  pay  $818,349  to  EPA 
and  $88,396  to  the  State  of  Missouri. 
The  money  will  be  paid  to  the  Jasper 
County  Site  Special  Accoimt  and  used 
to  implement  the  selected  remedial 
action  for  the  Jasper  County  Site. 
Operable  Unit  No.l,  which  will  address 
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surface  mining  waste  and  ecological 
risks.  The  estimated  costs  for  OUl  are 
between  $40,000,000  and  $90,000,000. 
Past  costs  for  OUl  are  $900,000.  Using 
the  low  end  of  the  range,  the 
government  is  recovering  about  2%  of 
the  total  costs  for  OUl.  Seven  other 
viable  PRPs  remain  responsible  for 
significant  amounts  of  mining  wastes, 
and  EPA  will  seek  cost  recovery  or 
performance  of  work  for  OUl  from 
them. 

The  covenant  not  to  sue  in  this 
settlement  provides  relief  from  CERCLA 
liability  for  the  Site  although  the 
Settling  Respondents  may  not  be  jointly 
and  severally  liable  for  the  entire  site. 
This  agreement  also  contains  a 
reservation  of  rights  for  natural  resource 
liability  for  the  release  of  hazardous 
substances  from  sources  other  than 
mining  wastes,  and  for  obligations  of  the 
Settling  Respondents  to  complete  the 
feasibility  study  for  the  Site. 

Dated:  August  28,  2002. 
James  B.  Gulliford, 

Regional  Administrator,  United  States 
Environmental  Protection  Agency.  Region  VII. 
[FR  Doc.  02-23366  Filed  9-12-02:  8:45  ami 
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FEDERAL  COMMUNICATIONS 
COMMISSION 

[CC  Docket  No.  92-237;  DA  02-2213] 

Next  Meeting  of  the  North  American 
Numbering  Council 

agency:  Federal  Communications 

Commission. 

ACTION:  Notice. 

SUMMARY:  On  September  10,  2002,  the 
Commission  released  a  public  notice 
announcing  the  September  24-25,  2002 
meeting  and  agenda  of  the  North 
American  Numbering  Council  (NANC). 
The  intended  effect  of  this  action  is  to 
make  the  public  aware  of  the  NANC's 
next  meeting  and  its  agenda. 
FOR  FURTHER  INFORMATION  CONTACT: 
Deborah  Blue,  Special  Assistant  to  the 
Designated  Federal  Officer  (DFO)  at 
(202)  418-1466  or  dblue@fcc.gov.  The 
address  is:  Telecommunications  Access 
Policy  Division,  Wireline  Competition 
Bureau,  Federal  Commimications 
Commission,  The  Portals  II,  445  12th 
Street,  SW.,  Suite  5-A420,  Washington, 
DC  20554.  The  fax  number  is:  (202) 
418-2345.  The  TTY  number  is:  (202) 
418-0484. 

SUPPLEMENTARY  INFORMATION:  Released: 
September  10,  2002. 

The  North  American  Numbering 
Council  (NANC)  has  scheduled  a 
meeting  to  be  held  Tuesday,  September 


24,  2002,  from  9  a.m.  imtil  5  p.m.,  and 
on  Wednesday,  September  25,  2002, 
from  8:30  a.m.,  until  12  noon  (if 
required).  The  meeting  will  be  held  at 
the  Federal  Communications 
Commission,  Portals  D,  445  12th  Street, 
SW.,  Room  TW-C305,  Washington,  DC. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  open  to  members  of  the 
general  public.  The  FCC  will  attempt  to 
accommodate  as  many  participants  as 
possible.  The  public  may  submit  written 
statements  to  the  NANC,  which  must  be 
received  two  business  days  before  the 
meeting.  In  addition,  oral  statements  at 
the  meeting  by  parties  or  entities  not 
represented  on  the  NANC  will  be 
permitted  to  the  extent  time  permits. 
Such  statements  will  be  limited  to  five 
minutes  in  length  by  any  one  party  or 
entity,  and  requests  to  make  an  oral 
statement  must  be  received  two 
business  days  before  the  meeting. 
Requests  to  make  an  oral  statement  or 
provide  written  comments  to  the  NANC 
should  be  sent  to  Deborah  Blue  at  the 
address  under  FOR  FURTHER  INFORMATION 
CONTACT,  stated  above. 

Proposed  Agenda — Tuesday,  September 
24,  2002,  9  a.m. 

1 .  Announcements  and  Recent  News 

2.  Approve  Minutes 
—Meeting  of  July  17-18,  2002 

3.  Report  of  North  American  Numbering 
Plan  Administrator  (NANPA) 

—CO  Code  Activity  Report 
—Status  of  NPA  Relief  Projects 
— NPA  Inventory  and  Reservations 
—500  NPA  Status 
— Changes  in  NPA  Exhaust 

Projections 
— CAS/LERG  Discrepancy  Work 

4.  Status  of  Industry  Niunbering 
Committee  activities 

— Summary  of  NANP  Expansion 

Reference  Document 
— Response  to  pre-submitted 

questions  (due  9/5) 
— Review  of  rejected/not  adopted 

proposals 

5.  Report  of  NANP  Expansion/ 
Optimization  IMG 

— Final  Report 

6.  Report  of  National  Thousands-Block 
Pooling  Administrator 

7.  Review  of  NANPA  Oversight  Working 
Group 

—Regular  Report  of  NOWG 
— Progress  on  Performance 

Improvement  Plan 
— Description  of  future  activities 
—Guidelines  for  NANPA  &  Pooling 

Administrator  Oversight  WG 

8.  Report  of  the  Local  Number 
Portability  Administration  (LNPA) 
Working  Group 

9.  Wireless  Nimiber  Portability 
Operations  (WNPO)  Subcommittee 


— ^Readiness  for  Wireless  Number 

Pooling 
— Summary  of  9/10  Pooling  Admin 

Assessment  Report 

10.  Report  of  NAPM  LLC 

11.  Report  from  NBANC 

12.  Report  of  Cost  Recovery  Working 
Group 

13.  Report  of  E-Conferencing 
Subconunittee 

14.  Report  of  Intermediate  Niunbering/ 
Soft  Dial  Tone  IMG 

15.  Steering  Committee 
—Table  of  NANC  Projects 

16.  Report  of  Steering  Committee 

17.  Action  Items 

18.  Public  Participation  (5  minutes 
each) 

19.  Other  Business 
Adjourn  no  later  than  5  p.m. 

Wednesday,  September  25,  2002 — 8:30 
a.m.,  if  required 

20.  Complete  any  unfinished  Agenda 
Items 

21.  Other  Business 
Adjoiun  no  later  than  12  noon. 

Next  Meeting:  November  19-20,  2002. 

Federal  Communications  Commission. 
Cheryl  L.  Callahan, 

Assistant  Chief.  Telecommunications  Access 
Policy  Division,  Wireline  Competition  Bureau. 
[FR  Doc.  02-23352  Filed  9-12-02;  8:45  am] 

BILLING  CODE  6712-01-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Infonnation  Collection 
Acthmies:  SulMnisslon  for  0MB 
Review;  Comment  Request 

action:  Notice  and  request  for 
comments. 

SUMMARY:  The  Federal  Emergency 
Management  Agency  has  submitted  the 
following  proposed  information 
collection  to  the  Office  of  Management 
and  Budget  for  review  and  clearance  in 
accordance  with  the  requirements  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3507). 

Titie:  Effectiveness  of  a  Community's 
Implementation  of  the  NFIP. 
Community  Assistance  Contact  (CAC) 
Report  and  Community  Assistant  Visit 
(CAV)  Report. 

Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

OMB  Number:  3067-0198. 

Abstmct:  FEMA  Form  81-69, 
Community  Assistance  Contact  Report 
is  used  to  dociunent  telephone  contact 
or  brief  visit  with  NFIP  communities  to 
determine  if  program-related  problems 
exist  and  offer  assistance.  FEMA  Form 
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81-68,  Community  Assistance  Visit 
Report  is  used  to  document  scheduled 
visit  to  NFIP  communities  for  the 
purpose  of  conducting  a  comprehensive 
assessment  of  the  community's 
floodplain  management  program  and  to 
assist  the  commimity  with  NFIP  and  its 
requirements  and  implementing 
effective  flood  loss  reduction. 
Community  Assistance  contacts  and 
visits  provide  a  systematic  means  of 
monitoring  community  compliance  with 
the  NFIP  and  evaluate  the  floodplain 
management  assistance  needed  by 
communities  and  how  well 
communities  are  performing  their 
floodplain  management  responsibilities. 
FEMA  can  identify,  prevent,  and  resolve 
floodplain  management  issues  before 
they  develop  into  problems  requiring 
enforcement  actions. 

Affected  Public:  State,  Local  or  Tribal 
Government,  and  Federal  Government. 

Number  of  Respondents:  5,000. 

Estimated  Time  per  Respondent:  3 
hours  for  the  Community  Visit  Report 
and  2  hours  for  the  Community  Contact 
Report. 

Estimated  Total  Annual  Burden 
Hours:  12,000  hours. 

Frequency  of  Response:  One  per 
commimity. 

Comments 

Interested  persons  are  invited  to 
submit  written  comments  on  the 
proposed  information  collection  to  the 
Desk  Officer  for  the  Federal  Emergency 
Management  Agency,  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget, 
Washington,  DC  20503  within  30  days 
of  the  date  of  this  notice. 

FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additioiud  infonnation  or 
copies  of  the  information  collection 
should  be  made  to  Muriel  B.  Anderson, 
Chief,  Records  Management  Section, 
Program  Services  and  Systems  Branch, 
Facilities  Management  and  Services 
Division,  Administration  and  Resource 
Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472,  telephone  number  (202)  646- 
2625  or  facsimile  number  (202)  646- 
3347,  or  e-mail 
lnformationCollections®fema  .gov. 

Dated:  September  3,  2002. 
Muriel  B.  Anderson, 

Acting  Branch  Chief  Program  Services  and 
Systems  Branch.  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate. 
(FR  Doc.  02-23298  Filed  9-12-02;  8:45  am] 
BMJJNG  CODE  671  S-01-r 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

[FEMA-1426-OR] 

Guam;  Amendment  No.  3  to  Notice  of 
a  Major  DisMter  Declaration 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTKM:  Notice. 

SUMMARY:  This  notice  amends  the  notice 
of  a  major  disaster  declaration  for  the 
Territory  of  Guam  (FEMA-1426-DR), 
dated  July  6,  2002,  and  related 
determinations. 

EFFECTIVE  DATE:  August  28.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 
Magda  Ruiz,  Response  and  Recovery 
Directorate,  Federal  Emei^gency 
Management  Agency,  Washington,  DC 
20472,  (202)  646-2705  or 
Magda.Ruiz@fema.gov. 

SUPPLEMENTARY  INFORMATION:  Notice  is 
hereby  given  that,  in  a  letter  dated 
August  28,  2002,  to  Joe  M.  Allbaugh, 
Director  of  the  Federal  Emergency 
Management  Agency,  the  President 
amended  the  cost-sharing  arrangements 
concerning  Federal  funds  provided 
imder  the  authority  of  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act,  42  U.S.C.  5121-5206 
(Stafford  Act),  and  the  Insular  Areas  Act 
(48  U.S.C.  1469a(d),  as  follows: 

I  have  determined  that  the  damage  in 
certain  areas  of  the  Territory  of  Guam 
resulting  from  Typhoon  Chata'an  on  July  5- 
6,  2002,  is  of  sufficient  severity  and 
magnitude  that  special  conditions  are 
warranted  regarding  the  cost  sharing 
arrangements  concerning  Federal  funds 
provided  under  the  Robert  T.  Stafford 
Disaster  Relief  and  Emergency  Assistance 
Act,  42  U.S.C.  5121-5206  (Stafford  Act). 

Therefore,  consistent  with  48  U.S.C. 
1469a(d)  with  respect  to  insular  areas,  and 
with  your  recommendation,  I  amend  my 
declaration  of  July  6,  2002,  to  authorize 
Federal  funds  for  the  Individual  and  Family 
Grant,  Public  Assistance  and  Hazard 
Mitigation  Grant  Programs  at  90  percent  of 
total  eligible  costs. 

Please  notify  the  Governor  of  Guam  and 
the  Federal  Coordinating  Officer  of  this 
amendment  to  my  major  disaster  declaration. 
(The  following  Catalog  of  Federal  Domestic 
Assistance  Numbers  (CFDA)  are  to  be  used 
for  reporting  and  drawing  funds:  83.537, 
Community  Disaster  Loans;  83.538,  Cora 
Brown  Fund  Program;  83.539,  Crisis 
Counseling;  83.540.  Disaster  Legal  Services 
Program;  83.541,  Disaster  Unemployment 
Assistance  (DUA);  83.542,  Fire  Suppression 
Assistance;  83.543,  Individual  and  Family 
Grant  (IFG)  Program;  83.544.  Public 
Assistance  Grants;  83.545.  Disaster  Housing 


Program;  83.548,  Hazard  Mitigation  Grant 
Program.) 

Joe  M.  Allbaugh, 

Director. 

(FR  Doc.  02-23299  Filed  9-12-02:  8:45  am) 

BHJJNQ  COOC  671S-I»-I> 


FEDERAL  RESERVE  SYSTEM 

Change  in  Bmnk  Control  Notices; 
Acquisition  of  Shares  of  Banit  or  Banit 
Holding  Companies 

The  notificants  listed  below  have 
applied  under  the  Change  in  Bank 
Control  Act  (12  U.S.C.  181 7(j))  and 
§225.41  of  the  Board's  Regulation  Y  (12 
CFR  225.41)  to  acquire  a  bank  or  bank 
holding  company.  The  factors  that  are 
considered  in  acting  on  the  notices  are 
set  forth  in  paragraph  7  of  the  Act  (12 
U.S.C.  1817(j)(7)). 

The  notices  are  available  for 
immediate  inspection  at  the  Federal 
Reserve  Bank  indicated.  The  notices 
also  will  be  available  for  inspection  at 
the  office  of  the  Board  of  Governors. 
Interested  persons  may  express  their 
views  in  writing  to  the  Reserve  Bank 
indicated  for  that  notice  or  to  the  offices 
of  the  Board  of  Governors.  Comments 
must  be  received  not  later  than 
September  27,  2002. 

A.  Federal  Resenre  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
3030(9-4470: 

1.  foe  B.  Bruce,  Bruce  Investments, 
LP,  both  of  Maryville  Tennessee:  Leaim 
Hicks,  Louisville,  Tennessee;  Thelma 
Carter,  Alcoa,  Tennessee;  Chadwick  T. 
Hicks,  Louisville,  Teimessee;  Beth  Aim 
Hicks,  Louisville,  Teimessee;  and  Mary 
Joe  Willocks,  Alcoa,  Tennessee;  to  retain 
voting  shares  of  Twin  Cities  Financial 
Services,  Inc.,  and  thereby  indirectly 
retain  voting  shares  of  Citizens  Bank  of 
Bloimt  Coimty,  Maryville,  Tennessee. 

B.  Federal  Reserve  Bank  of  San 
Francisco  (Maria  Villanueva,  Consumer 
Regulation  Group)  101  Market  Street, 
San  Francisco,  California  94105-1579: 

1.  fames  O.  Pohlad.  and  William  M. 
Pohlad,  Los  Angeles,  California;  to 
acquire  additional  voting  shares  of 
National  Mercantile  Bancorp,  Los 
Angeles,  California,  and  thereby 
indirectly  acquire  additional  voting 
shares  of  Mercantile  National  Bank.  Los 
Angeles,  California,  and  South  Bay 
BanJc,  National  Association,  Torrance, 
California. 

1 .  Nagy  Family  Limited  Partnership  I, 
Ferenc  Nagy  and  Susanna  Nagy,  general 
partners,  all  of  Seattle.  Washington,  to 
acquire  voting  shares  of  Viking 
Financial  Services  Corporation,  Seattle, 
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Washington,  and  thereby  indirectly 
acquire  voting  shares  of  Viking 
Community  Bank,  Seattle,  Washington. 

Board  of  Governors  of  the  Federal  Reserve 
System.  Septemt)er  9,  2002. 
Robert  deV.  Frierson, 
Depu  ty  Secretary  of  the  Board. 
(FR  Doc.  02-23279  Filed  9-12-02:  8:45  am] 
BILUNG  CODE  6210-01-S 

FEDERAL  RESERVE  SYSTEM 

Formations  of,  Acquisitions  by,  and 
Mergers  of  Banic  Holding  Companies 

The  companies  listed  in  this  notice 
have  applied  to  the  Board  for  approval, 
pursuant  to  the  Bank  Holding  Company 
Act  of  1956  (12  U.S.C.  1841  et  seq.) 
(BHC  Act).  Regulation  Y  (12  CFR  Part 
225),  and  all  other  applicable  statutes 
and  regulations  to  become  a  bank 
holding  company  and/ or  to  acquire  the 
assets  or  the  ownership  of,  control  of,  or 
the  power  to  vote  shares  of  a  bank  or 
bank  holding  company  and  all  of  the 
banks  and  nonbanking  companies 
owned  by  the  bank  holding  company, 
including  the  companies  listed  below. 

The  applications  listed  below,  as  well 
as  other  related  filings  required  by  the 
Board,  are  available  for  immediate 
inspection  at  the  Federal  Reserve  Bank 
indicated.  The  application  also  will  be 
available  for  inspection  at  the  offices  of 
the  Board  of  Governors,  hiterested 
persons  may  express  their  views  in 
writing  on  the  standards  enumerated  in 
the  BHC  Act  (12  U.S.C.  1842(c)).  If  the 
proposal  also  involves  the  acquisition  of 
a  nonbanking  company,  the  review  also 
includes  whether  the  acquisition  of  the 
nonbanking  company  complies  with  the 
standards  in  section  4  of  the  BHC  Act 
(12  U.S.C.  1843).  Unless  otherwise 
noted,  nonbanking  activities  will  be 
conducted  throughout  the  United  States. 
Additional  information  on  all  bank 
holding  companies  may  be  obtained 
from  the  National  Information  Center 
website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  each  of  these  applications 
must  be  received  at  the  Reserve  Bank 
indicated  or  the  offices  of  the  Board  of 
Governors  not  later  than  October  7, 
2002. 

A.  Federal  Reserve  Bank  of  New 
York  (Betsy  Buttrill  White.  Senior  Vice 
President)  33  Liberty  Street,  New  York, 
New  York  10045-0001: 

1.  Cooperative  Centrals  Raiffeisen- 
Boerenleebenbank.  N.A..  Rabobank 
Nederland,  Utrecht  The  Netherlands,  to 
become  a  bank  holding  company  by 
acquiring  100  percent  of  the  voting 
shares  of  VIB  Corp,  El  Centro. 
California,  and  thereby  indirectly 


acquire  Valley  Independent  Bank.  El 
Centro,  California. 

B.  Federal  Reserve  Bank  of 
Richmond  (A.  Linwood  Gill,  III,  Vice 
President)  701  East  Byrd  Street, 
Richmond,  Virginia  23261-4528: 

1.  First  Bancorp,  Troy,  North 
Carolina;  to  merge  with  Carolina 
Community  Bancshares,  Inc.,  Latta, 
South  Carolina,  and  thereby  indirectly 
acquire  voting  shares  of  Carolina 
Community  Bank,  N.A.,  Latta,  South 
Carolina. 

C.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-4470: 

1.  Financial  Corporation  of  Louisiana, 
Crowley,  Louisiana;  to  merge  with 
Security  Acadia  Bancshares,  Inc., 
Rayne,  Louisiana,  and  thereby  indirectly 
acquire  voting  shares  of  Rayne  Bank  & 
Trust  Company,  Rayne,  Louisiana. 

D.  Federal  Reserve  Bank  of  Dallas 
(W.  Arthur  Tribble,  Vice  President)  2200 
North  Pearl  Street,  Dallas,  Texas  75201- 
2272: 

1.  IBT  Bancorp,  Inc.,  Dallas,  Texas, 
and  IBT  Delaware  Bancorp,  Inc.,  Dover, 
Delaware;  to  become  bank  holding 
companies  by  acquiring  100  percent  of 
the  voting  shares  of  Independent  Bank 
of  Texas,  Irving  Texas,  a  de  novo  bank. 

2.  Texas  Regional  Bancshares,  Inc., 
McAllen,  Texas,  and  Texas  Regional 
Delaware,  Inc.,  Wilmington,  Delaware; 
to  merge  with  San  Juan  Bancshares,  Inc., 
San  Juan,  Texas,  and  indirectly  acquire 
San  Juan  Delaware  Financial 
Corporation,  Inc.,  Dover,  Delaware,  and 
Texas  County  Bank,  San  Juan,  Texas. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9.  2002. 
Robert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.  02-23278  Filed  9-12-02;  8:45  am] 
BILU^4G  CODE  6210-01-3 


FEDERAL  RESERVE  SYSTEM 

Notice  of  Proposals  to  Engage  in 
Permissible  Nonbanking  Activities  or 
to  Acquire  Companies  that  are 
Engaged  in  Permissible  Nonbanking 
Activities 

The  companies  listed  in  this  notice 
have  given  notice  under  section  4  of  the 
Bank  Holding  Company  Act  (12  U.S.C. 
1843)  (BHC  Act)  and  Regulation  Y  (12 
CFR  Part  225)  to  engage  de  novo,  or  to 
acquire  or  control  voting  securities  or 
assets  of  a  company,  including  the 
companies  listed  below,  that  engages 
either  directly  or  through  a  subsidiary  or 
other  company,  in  a  nonbanking  activity 
that  is  listed  in  §  225.28  of  Regulation  Y 
(12  CFR  225.28)  or  that  the  Board  has 


determined  by  Order  to  be  closely 
related  to  banking  and  permissible  for 
bank  holding  companies.  Unless 
otherwise  noted,  these  activities  will  be 
conducted  throughout  the  United  States. 

Each  notice  is  available  for  inspection 
at  the  Federal  Reserve  Bank  indicated. 
The  notice  also  will  be  available  for 
inspection  at  the  offices  of  the  Board  of 
Governors.  Interested  persons  may 
express  their  views  in  writing  on  the 
question  whether  the  proposal  complies 
with  the  standards  of  section  4  of  the 
BHC  Act.  Additional  information  on  all 
bank  holding  companies  may  be 
obtained  from  the  National  Information 
Center  website  at  www.ffiec.gov/nic/. 

Unless  otherwise  noted,  comments 
regarding  the  appliqations  must  be 
received  at  the  Reserve  Bank  indicated 
or  the  offices  of  the  Board  of  Governors 
not  later  than  September  27,  2002. 

A.  Federal  Reserve  Bank  of  Atlanta 
(Sue  Costello,  Vice  President)  1000 
Peachtree  Street,  N.E.,  Atlanta,  Georgia 
30309-^470: 

1.  Chestatee  Bancshares,  Inc., 
Dawsonville,  Georgia;  to  retain 
Chestatee  Financial  Services,  Inc., 
Dawsonville,  Georgia,  and  thereby 
engage  in  financial  planning  and 
financial  product  sales,  pursuant  to  § 
225.28(b)(6)  of  Regulation  Y,  and 
Chestatee  Residential  Mortgage,  Inc., 
Dawsonville,  Georgia,  and  thereby 
engage  in  mortgage  loan  origination, 
pursuant  to  §  225.28(b)(1)  of  Regulation 
Y. 

B.  Federal  Reserve  Bank  of  St.  Louis 
(Randall  C.  Sumner,  Vice  President)  411 
Locust  Street,  St.  Louis,  Missouri 
63166-2034: 

1.  Integra  Bank  Corporation, 
Evansville,  Indiana;  to  engage  de  novo 
through  Integra  Reinsurance  Company, 
Ltd.,  Evansville,  Indiana,  in  reinsuring 
optional  credit  life  and  credit  accident 
and  health  insurance  sold  by  its  banking 
subsidiary,  pursuant  to  § 
225.28(b)(ll)(i)  of  Regulation  Y. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  9,  200?. 
Roiiert  deV.  Frierson, 
Deputy  Secretary  of  the  Board. 
[FR  Doc.02-23277  Filed  9-12-02;  8:45  am] 
BILUNG  CODE  6210-01-S 


GOVERNMENT  PRINTING  OFHCE 

Depository  Library  Council  to  the 
Public  Printer;  IMeetIng 

The  Depository  Library  Council  to  the 
Public  Printer  (DLC)  will  meet  on 
Sunday,  October  20,  2002,  through 
Wednesday,  October  23,  2002,  in 
Arlington,  Virginia.  The  sessions  will 
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take  place  &t>m  7  p.m.  until  10  p.m.  on 
Sunday,  8:30  a.m.  until  5  p.m.  on 
Monday  and  Tuesday  and  from  8:30 
a.m.  until  3:30  p.m.  on  Wednesday.  The 
meeting  will  be  held  at  the  Holiday  Inn 
Rosslyn  at  Key  Bridge,  1900  North  Fort 
Myer  Drive,  Arlington,  Virginia.  The 
purpose  of  this  meeting  is  to  discuss  the 
Federal  Depository  Library  Program.  All 
sessions  are  open  to  the  public. 

A  limited  number  of  rooms  are  being 
held  for  Council  attendees  at  the  rate  of 
$150  (plus  tax).  Reservations  can  be 
made  by  dialing  toll  free,  1-800-368- 
3408  or  the  hotel  directly  at  703-807- 
2000.  The  rate  is  good  for  the  meeting 
dates  as  well  as  the  three  (3)  days  prior 
to  the  meeting  and  the  three  (3)  days 
after  the  meeting.  To  receive  the 
Government  rate,  you  must  make  your 
reservation  no  later  than  September  20, 
2002,  and  mention  Code:  DLC.  After 
that  date,  rooms  will  be  subject  to 
availability  at  the  best  obtainable  rate. 

Michael  F.  DiMario, 

Public  Printer. 

(FR  Doc.  02-23341  Filed  9-12-02;  8:45  am] 

BILIJNQ  CODE  1S2IM)1-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Program  Support  Canter;  Agancy 
Information  Collaction  Actlvltias: 
Propoaad  CollacWons;  Commant 
Request 

The  Department  of  Health  and  Human 
Services,  Program  Support  Center  (PSC) 
will  periodically  publish  sununaries  of 
proposed  information  collection 
projects  and  solicit  public  comments  in 
compliance  with  the  requirements  of 
section  3506(c)(2)(A)  of  the  Paperwork 
Reduction  Act  of  1995.  To  request  more 
information  on  the  project  or  to  obtain 
a  copy  of  the  information  collection 
plans  and  instruments,  call  the  PSC 
Reports  Clearance  Officer  on  (301)  443- 
0433. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques 
or  other  forms  of  information 
technology. 


1.  HHS  Payment  Management  System 
Forms  (PSC-270  and  PSC-272)— 0937- 
0200— Extension.  The  PSC-270,  Request 
for  Advance  or  Reimbursement,  is  used 
to  make  advances  or  reimbursement 
payments  to  grantees.  It  serves  in  place 
of  the  SF-270.  Respondents:  State  and 
local  governments;  profit  and  nonprofit 
businesses  and  organizations  receiving 
grants  from  HHS.  Total  Number  of 
Respondents:  100.  Frequency  of 
Response:  monthly.  Average  Burden  per 
Response:  15  minutes.  Estimated 
Annual  Burden:  300  hours.  The  PSC- 
272,  Federal  Cash  Transactions  Report, 
is  used  to  monitor  Federal  cash 
advances  to  grantees  and  obtain  Federal 
cash  disbursement  data.  It  serves  in 
place  of  the  SF-272.  Respondents:  State 
and  local  governments,  profit  and 
nonprofit  businesses  and  institutions 
receiving  grants  frt>m  HHS.  Total 
Number  erf  Respondents:  15,325. 
Frequency  of  Response:  quarterly. 
Average  Burden  per  Response:  3  hours. 
Estimated  Annual  Burden:  183,900 
hours.  Total  Burden:  184,200  hours. 

Send  comments  to  Irene  West,  PSC 
Reports  Clearance  Officer,  Room  17A39, 
Parklawn  Building,  5600  Fishers  Lane, 
Rockville,  MD  20857.  Written  comments 
should  be  received  within  60  days  of 
this  notice. 

Dated:  September  3,  2002. 

Mike  Blank, 

Deputy  Assistant  Secretary  for  Program 
Support. 

[FR  Doc.  02-23344  Filed  9-12-02;  8:45  am] 

MLUNQ  COOE  41W-17-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[30DAY-49-02] 

Agency  Forms  Undergoing  Paperwork 
Reductton  Act  Review 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
Chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 


Proposed  Proiect 

Perceptions  of  Tuberculosis  Among 
Foreign  Bom  Persons — New — National 
Center  for  HIV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  CDC  proposes  to 
conduct  an  ethnographic  study  to  assess 
the  attitudes,  beliefs,  and  practices  of 
selected  foreign  bom  persons  regarding 
tuberculosis  (TB).  The  purpose  of  this 
two-year  effort  is  to  provide  formative 
research  findings  to  use  when  designing 
future  surveys,  planning  interventions, 
and  evaluating  programs  to  improve  TB 
screening  and  adherence  to  therapy 
among  foreign  bom  persons.  This 
research  will  also  identify  program  gaps 
in  addressing  the  special  needs  of  these 
populations.  A  review  of  published  data 
and  consensus  among  TB  researchers 
suggest  that  elimination  of  TB  in  the 
United  States  will  depend  largely  upon 
reducing  the  impact  of  the  disease 
among  the  foreign  bom.  Currentiy, 
almost  half  of  all  domestic  TB  cases 
occur  among  foreign-bom  persons,  and 
this  proportion  is  growing.  Providing 
culturally  appropriate  and  responsive 
services  to  people  from  a  variety  of 
ethnic  and  cultural  backgrounds  is  a 
challenge  for  local  TB  control  programs 
and  has  been  identified  as  a  priority 
area  in  TB  elimination  activities. 

Recognizing  this  challenge,  the  CDC 
Working  Group  on  Tuberculosis  Among 
Foreign  Bom  Persons  in  1998  developed 
recommendations  for  increasing 
emphasis  on  prevention  and  control  of 
TB  in  foreign-bom  populations.  The 
recommendations  highlighted  the  need 
to  utilize  operational  and  behavioral 
research  to  gain  a  better  understanding 
of  relevant  barriers  to  diagnosis  and 
care.  While  few  studies  have  examined 
these  issues  with  the  goal  of  developing 
practical  tools  to  enhance  TB  services, 
a  New  York  State  research  project, 
conducted  among  Vietnamese  refugees, 
created  a  valid  research  method  for 
assessing  TB  issues  among  this 
population.  The  project  resulted  in 
policy  change  that  increased  this 
group's  adherence  to  therapy. 

The  proposed  two  year  study  will 
build  upon  this  research  with 
Vietnamese  refugees  but  will 
incorporate  several  cultural  groups  in 
four  U.S.  cities  with  a  high  burden  of 
foreign-bom  TB  patients.  In  depth 
ethnographic  interviews  will  be 
conducted  with  200  adults  from  the  four 
ethnic/cultural  groups,  50  per  site.  The 
information  will  be  gathered  by  trained 
professional,  multilingual/multi- 
cultural interviewers  who  will  be 
rendered  by  the  contracting  agent.  The 
data  collection  instrument  will  be 
comprised  of  semi-structiired  and  open- 
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ended  questions  intended  to  elicit  a  full 
range  of  responses  concerning  the 
participants'  cultural  beliefs  and 
attitudes  toward  TB.  Interviews  will  last 
no  longer  than  one  hour.  Analysis  of 
data  will  be  performed  with  Atlas.ti,  a 
qualitative  analysis  computer  program. 

The  ultimate  project  outcomes  will 
include  a  cultural  competency  resource 
manual  with  profiles  of  TB  beliefs  and 


behaviors  from  the  studied  cultural 
groups.  The  manual  will  assist  local  and 
state  health  departments  in  developing 
customized  interventions  tailored  to  the 
local  context.  Culturally  appropriate 
interventions  will  increase  tuberculin 
skin  testing  and  patient  adherence  to 
treatment  for  active  TB  disease  and 
latent  TB  infection.  In  addition,  the 
results  can  be  used  to  develop  targeted 


outreach,  as  well  as  customized 
communication  protocols,  patient 
education  materials,  incentives,  and 
enablers.  Finally,  the  study  will  produce 
a  valid  interview  instrument  that  TB 
clinics  can  adopt  for  their  own 
assessments  of  TB  beliefs  and  attitudes 
among  the  local  communities  they 
serve.  The  annual  burden  for  this  data 
collection  is  100  hours. 


I 


Respondents 


Foreign  Bom  Persons  (interviewed) 


Number  of  re- 
spondents 


100 


Number  of  re- 
sponses/re- 
spondent 


1 


Average  bur- 
den/response 
(in  hours) 


Dated:  September  5.  2002. 
Nancy  Cheal, 

Acting  Associate  Director  for  Policy,  Planrjing 
and  Evaluation.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23284  Filed  9-12-02:  8:45  am] 
BILLING  CODE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Canters  for  DisasM  Control  and 
Pravantion 

[30OAY-28-02] 

Agancy  Forma  Undargoing  Paparwork 
Raduction  Act  Ravlaw 

The  Centers  for  Disease  Control  and 
Prevention  (CDC)  publishes  a  list  of 
information  collection  requests  under 
review  by  the  Office  of  Management  and 
Budget  (0MB)  in  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35).  To  request  a  copy  of  these 
requests,  call  the  CDC  Reports  Clearance 
Officer  at  (404)  498-1210.  Send  written 
comments  to  CDC,  Desk  Officer,  Human 
Resources  and  Housing  Branch,  New 
Executive  Office  Building,  Room  10235, 
Washington.  DC  20503.  Written 
comments  should  be  received  within  30 
days  of  this  notice. 

Proposed  Project 

National  AIDS  and  STD  Hotline 
Survey  of  Callers  (0MB  No.  0920- 
0295)— Revision — National  Center  for 
HTV,  STD,  and  TB  Prevention 
(NCHSTP),  Centers  for  Disease  Control 
and  Prevention  (CDC).  The  purpose  of 
this  request  is  to  continue  active  and 
passive  data  collection  firom  people  who 
call  the  CDC  National  AIDS  and 
Sexually  Transmitted  Disease  (STD) 
Hotlines.  The  mission  of  the  CDC 
National  AIDS  and  STD  Hotlines  is  to 
provide  the  general  population  of  the 
United  States,  its  territories,  and  Puerto 
Rico  with  highly  visible  and  readily 


accessible  resources  for  accurate  and 
timely  information  on  HIV/ AIDS  and 
other  STDs.  The  CDC  is  seeking  0MB 
approval  for  renewal  of  the  data 
collection  with  one  proposed  change 
and  one  proposed  system  enhancement, 
both  aimed  at  improving  the 
management  and  evaluation  of  collected 
information. 

The  change  is  the  ability  of  CDC  to 
survey  every  15th  caller,  instead  of 
every  30th  caller,  to  the  hotlines.  The 
information  gathered  will  assist  CDC  in 
the  improvement  of  HIV  and  STD 
services,  particularly  to  high-risk 
populations.  Before  the  integration  of 
the  National  AIDS  and  STD  Hotlines  in 
1998,  every  15th  caller  was  surveyed  in 
the  AIDS  hotline,  and  every  30th  caller 
was  surveyed  in  the  STD  hotline. 

The  National  AIDS  Hotline  responded 
to  a  maximiun  of  1.6  million  calls  per 
year  during  the  1980s  and  early  1990s. 
Throughout  the  period,  the  calls  have 
decreased  to  approximately  650,000 
calls  per  year  due  to  changes  such  as 
treatment  advances,  a  more 
knowledgeable  audience,  and  access  to 
information  on  the  Internet.  However, 
the  number  of  callers  selected  for  the 
survey  has  increased  to  assure  that  a 
substantial  amount  of  data  can  be 
submitted  to  CDC  regarding  information 
about  the  callers  who  contact  the 
hotline.  Respondents  (callers)  will  be 
the  general  public,  and  only  the  callers 
to  the  hotlines  will  be  affected. 

The  enhancement  to  the  data 
collection  is  the  employment  of  a 
partially  integrated  system  that  will 
allow  CDC  Information  Specialists  to 
answer  calls  about  HIV/ AIDS  and  STDs 
using  the  same  toll  free  telephone 
system.  The  telephone  system  will  be 
designed  to  display  telephone  numbers 
for  both  the  AIDS  Hotline  and  the  STD 
Hotline.  Thus,  when  a  caller  contacts 
the  hotline  for  AIDS  information,  the 
phone  for  the  AIDS  Hotline  will  appear 
on  the  caller  ID.  If  the  caller  wants 
additional  information  about  STDs,  the 


same  Information  Specialist  can 
respond  to  the  call  rather  than 
requesting  that  the  caller  place  a 
separate  call  to  the  STD  Hotline.  This 
process  will  also  allow  for  an  integrated 
data  collection  system  for  AIDS  and 
STD  caller  information  and  service 
evaluation,  as  well  as  allow  CDC  to 
provide  a  more  efiScient  and  effective 
means  of  addressing  the  needs  of  its 
constituents. 

In  addition,  since  both  hotlines  will 
still  retain  their  separate  telephone 
numbers,  the  call  volimie  can  be 
monitored  separately  with  distinct 
extrapolation  of  data.  This  integrated 
system  began  in  August  2000.  The 
integrated  system  also  supports 
strategies  in  the  CDC  HIV  Prevention 
Strategic  Plan  Through  2005,  which  also 
states  that  HIV  prevention  must  be 
integrated  with  STD  prevention. 

Data  will  be  collected  on  an  active 
and  passive  basis  for  both  hotlines.  The 
active  data  collection  method  occurs 
while  the  caller  is  on  the  phone.  It 
allows  the  Information  Specialist  to 
gather  information  about  caller 
demographics  such  as  age,  race, 
ethnicity  and  education  through  a  short 
survey  administered  at  the  conclusion 
of  the  call.  The  passive  data  collection 
instrument  allows  the  Information 
Specialist  to  captiire  more  specific 
information  about  the  characteristics  of 
the  caller  such  as  the  callers  primary 
topic  for  discussion,  gender,  level  of 
concern  of  caller.  The  Information 
Specialist  enters  this  information  into  a 
database  once  the  call  is  completed. 

To  assist  in  completing  the  surveys 
and  providing  accurate  data  responses, 
the  hotlines  will  be  using  the  CDC 
Federal  Telecommimications  Service 
(FTS)  2001  telephone  systems;  call 
length  data  from  the  Integrated 
kiformation  Program  (IIP),  which  is  a 
computer  interface.  The  hotlines  will 
also  be  using  the  Automated  Call 
Distribution  (ACD)  program  which 
allows  the  calls  to  be  distributed  to  the 
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correct  nimibers  (AIDS  or  STD)  and 
Symposium  software  which  can  assist 
the  hotlines  in  several  areas,  including 
quickly  (1)  determining  what  happened 
to  a  call  that  may  be  in  the  queue,  (2) 
compiling  a  geographic  distribution 
table  of  all  calls  throughout  the  United 
States,  including  ages  of  callers,  and  (3) 
routing  calls  to  the  English,  Spanish  or 
TTY  service. 

For  the  AIDS  and  STD  integrated 
English  service,  the  estimated  number  of 
persons  surveyed  for  the  active  survey 
is  34,520,  and  the  average  active  survey 
length  is  72  seconds  with  a  yearly 


burden  of  691  hours.  It  is  estimated  that 
passive  surveys  are  completed  on 
29,420  calls,  and  the  average  passive 
survey  length  for  completion  is  179 
seconds,  with  a  yearly  burden  of  1,463 
hours. 

Active  surveys  for  the  Spanish  service 
for  the  AIDS  Hotline  are  estimated  to  be 
about  5,040  calls  with  an  average  active 
survey  length  of  88  seconds.  The 
average  number  of  passive  surveys 
estimated  for  the  Spanish  service  is 
5,000.  All  callers  are  surveyed  from  the 
TTY  service  and  one  out  of  three  callers 
are  siuveyed  from  the  Spanish  service. 


The"«pecial  events  survey  will  be 
used  to  provide  information  for  special 
promotional  campaigns  for  HIV/ AIDS 
and  STDs.  The  campaigns  will  generally 
include  the  hotline  number  in  any 
public  service  announcements  (PSAs), 
advertisements,  or  tag  lines  for 
television  shows.  On  occasion,  specific 
questions  will  be  added  to  address  the 
content  of  the  special  event  or  PSA. 
CDC  anticipates  that  it  conduct  up  to  5 
special  events  in  the  next  3  years.  The 
total  estimated  annualized  burden  for 
this  data  collection  is  1,342  hours. 


Survey 


Number  of 
respondents 


Number  of 
responses 
per  respond- 
ent 


Average  bur- 
den per 
response 
(in  hours) 


NAH  (English)  

NSTDH  (English)  

NAH  (Spanish)  

NSTDH  (Spanish)  

NAH  (TTY)  

NSTDH  (TTY)  

Customer  Service  (English) 
Customer  Service  (Spanish) 
Special  Events: 

NAH  (English)  

NAH  (Spanish) 

NSTDH  (English)  

NSTDH  (Spanish) 


21.760 

12.760 

5,040 

3.780 

200 

150 

150 

eo 

2.700 
300 

1,000 
200 


1.5/60 
1.5/60 
2/60 
2/60 
7/60 
7/60 
1/60 

7/eo 
2/eo 

2/BO 
2/60 

2/eo 


Dated:  September  3,  2002. 
Nancy  E.  Cheal, 

Acting  Associate  Director  for  Policy,  Planning 
and' Evaluation.  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-23285  Filed  9-12-02;  8:45  am] 

BILLING  CODE  4163-18-^ 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Admlnlatration 
[Docket  No.  98D-1 146] 

Diacuaaion  of  "Draft  Guidanca  for 
Induatry:  Evaluating  tha  Safaty  of 
Antimicrobial  Naw  Animal  Druga  witli 
Ragard  to  Thair  IMIcrobiological  Effacta 
on  Bacteria  of  Human  Haalth 
Concern;"  Notice  of  Public  Meeting 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  aimouncing  the 
following  meeting:  "Discussion  of  Draft 
Guidance  for  Industry:  Evaluating  the 
Safety  of  Antimicrobial  New  Animal 
Drugs  with  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  HeaJth  Concern."  The  topic  to 
be  discussed  is  this  draft  guidance 


document  that  describes  an  approach 
for  implementing  concepts  previously 
considered  in  the  FDA  framework 
dociunent  on  antimicrobial  resistance 
(64  FR  887,  January  6.  1999).  The  draft 
guidance  outlines  a  method  for 
assessing  the  safety  of  antimicrobial 
new  animal  drugs  intended  for  use  in 
food-producing  animals. 

Date  and  Time:  The  public  meeting 
will  be  held  on  Wednesday,  October  2, 
2002,  from  9  a.m.  to  5  p.m.  Interested 
persons,  who  wish  their  comments  to  be 
considered  during  the  meeting,  may 
submit  written  or  electronic  comments 
by  September  25,  2002,  to  the  Dockets 
Management  Branch  (see  Comments 
and  Electronic  Access). 

Location:  The  meeting  will  be  held  at 
the  DoubleTree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD,  20852,  301-468- 
1100. 

Comments  and  Electronic  Access. 
Submit  written  comments  to  the 
Dockets  Management  Branch  (HFA- 
305),  Food  and  Drug  Administration, 
5630  Fishers  Lane,  rm.  1061,  Rockville, 
MD  20852.  Two  copies  of  written 
comments  are  to  be  submitted,  except 
that  individuals  may  submit  one  copy. 
Submit  electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments. 
Comments  should  be  identified  with  the 
hill  title  and  Docket  No.  98D-1146 


found  in  brackets  in  the  heading  of  this 
document.  A  copy  of  the  received 
comments  is  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Oral  comments  regarding  the  draft 
guidance  may  be  provided  during  the 
public  comment  sessions.  Since  time  for 
public  conunents  is  limited,  prior 
notification  of  your  intent  to  comment 
is  encouraged.  Please  register  and 
submit  a  short  summary  of  your 
comments  by  September  25,  2002;  faxed 
copies  of  comments  are  permissible.  We 
encourage  consolidation  of  like-minded 
presentations  to  provide  sufficient 
opportvmity  for  public  comment. 

For  General  Information  Contact: 
Aleta  Sindelar,  Center  for  Veterinary 
Medicine  (HFV-3),  Food  and  Drug 
Administration,  7519  Standish  PI.. 
Rockville,  MD  20855,  301-827-4515; 
FAX  301-827-4335  or  e-mail: 
asindela@cvm.fda.gov. 

For  Information  About  Registration/ 
Oral  Comments  Contact:  Anna  Roy. 
Center  for  Veterinar)'  Medicine  (HFV- 
6),  Food  and  Drug  Administration,  7519 
Standish  PI..  Rockville,  MD  20855.  301- 
827-2947;  FAX  301-827-4335  or  e- 
mail:  aroy@cvm.fda.gov. 

Registration:  Registration  is  required. 
There  is  no  registration  fee  for  the 
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meeting.  Limited  space  is  available,  and 
early  registration  is  encouraged. 
Registration  forms  are  available  on  the 
Dockets  Management  Branch  Web  site  at 
www.accessdata.fda.gov/scripts/oc/ 
dockets/meetings/meetingdocket.cfm 

If  you  need  special  accommodations 
for  a  disability,  please  contact  the 
DoubleTree  Hotel  at  least  7  days  in 
advance  of  the  meeting. 

Meeting  Agenda:  The  meeting  will 
consist  of  a  series  of  oral  presentations 
in  the  morning  to  explain  the  content  of 
the  draft  guidance  docimient.  The 
agenda  in  the  eiftemoon  will  consist 
primarily  of  sessions  to  address  specific 
questions  and  to  provide  opportimity 
for  public  comment.  The  meeting 
agenda  will  be  made  available  on  the 
CVM  Web  site  at  www.fda.gov/cvm/ 
antimicrobial/armeetings.htm. 

Transcripts:  You  may  request  a 
transcript  of  the  meeting  in  writing  from 
the  Freedom  of  Information  Office  (HFI- 
35).  Food  and  Drug  Administration, 
5600  Fishers  Lane,  rm.  12A-16, 
Rockville,  MD  20857.  The  transcript  of 
the  public  meeting  will  be  after  the 
meeting,  at  a  cost  of  10  cents  per  page. 
You  may  also  examine  the  transcript  of 
the  meeting  at  the  Dockets  Management 
Branch  (see  Comments  and  Electronic 
Access)  between  9  a.m.  and  4  p.m., 
Monday  through  Friday  and  on  the 
CVM  Web  site  at  www.fda.gov/cvm/ 
antimicrobial/armeetings.htm. 
SUPPLEMENTARY  INFORMATION: 

Background 

In  January  1999,  FDA  announced  the 
availability  of  a  discussion  document 
entitled  "Proposed  Framework  for 
Evaluating  and  Assuring  the  Human 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (framework  document)  (64  FR 
887,  January  6,  1999).  The  framework 
docimient  laid  out  possible  strategies  for 
managing  the  potential  risks  associated 
with  use  of  antimicrobial  drugs  in  food- 
producing  animals. 

The  current  draft  guidance  document 
outlines  an  approach  for  implementing 
concepts  described  in  the  Framework 
Document.  The  draft  document  provides 
guidance  on  a  risk  analysis  process  as  a 
possible  means  for  evaluating 
antimicrobial  resistance  concerns  as 
part  of  the  preapproval  safety  evaluation 
of  a  new  animal  drug.  The  new  animal 
drug  sponsor  may  use  this  guidance  and 
the  methodology  described  to  conduct  a 
qualitative  risk  assessment  to  help 
evaluate  antimicrobial  resistance 
concerns  as  part  of  an  overall 
preapproval  safety  evaluation  of  their 
proposed  animal  drug  product.  If  the 
sponsor  elects  to  use  this  process,  the 


qualitative  antimicrobial  resistance  risk 
assessment  and  supporting  data  should 
be  submitted  to  FDA  for  review.  FDA's 
purpose  in  this  guidance  is  to  ensure 
that  antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals  are  safe  with  regard  to  human 
health. 

Also  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  the  notice 
of  availability  of  the  guidance  document 
entided  "Dndt  Guidance  for  Industry: 
Evaluating  the  Safety  of  Antimicrobial 
New  Animal  Drugs  with  Regard  to  Their 
Microbiological  Effects  on  Bacteria  of 
Human  HeaJth  Concern." 

Dated:  September  9,  2002. 
Margaret  M.  Dotzel 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-23386  Filed  9-10-02;  4:37  pm] 

BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  980-1 146] 

"Draft  Guidance  for  Industry: 
Evaluating  the  Safety  of  Antlitilcroblal 
New  Animal  Drugs  WItli  Regard  to 
Their  Microbiological  Effects  on 
Bacteria  of  Human  Health  Concern;" 
Availability 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

summary:  The  Food  and  Drug 
Administration  is  aimoimcing  the 
availability  of  a  draft  guidance 
document  (#  152)  entitled  "Guidance  for 
Industry:  Evaluating  the  Safety  of 
Antimicrobial  New  Animal  Drugs  with 
Regard  to  Their  Microbiological  Effects 
on  Bacteria  of  Human  Health  Concern." 
This  draft  guidance  docmnent  discusses 
a  recommended  approach  for  assessing 
the  safety  of  antimicrobial  new  animal 
drugs  with  regard  to  their 
microbiological  effects  on  bacteria  of 
human  health  concern. 
DATES:  Submit  written  or  electronic 
comments  on  agency  guidance  by 
November  27,  2002  to  ensure  their 
adequate  consideration  in  preparation  of 
the  final  document.  General  comments 
on  agency  guidance  documents  are 
welcome  at  any  time. 

Written  comments  on  the  information 
collection  requirements  must  be 
received  by  November  12,  2002. 
ADDRESSES:  Submit  written  requests  for 
single  copies  of  the  draft  guidance 
document  to  the  Communications  Staff 
(HFV-12).  Center  for  Veterinary 


Medicine,  Food  and  Drug 
Administration,  7519  Standish  PL, 
Rockville,  MD  20855.  Send  one  self- 
addressed  adhesive  label  to  assist  that 
office  in  processing  your  requests. 

Submit  written  comments  on  the  draft 
guidance  document  to  the  Dockets 
Management  Branch  (HFA-305),  Food 
and  Drug  Administration,  5630  Fishers 
Lane.  rm.  1061,  Rockville,  MD  20852. 
Submitielectronic  comments  to  http:/// 
www.fda.gov/dockets/ecomments. 
Conmients  should  be  identified  with  the 
full  tide  of  the  draft  guidance  dcknunent 
and  the  docket  number  foimd  in  the 
heading  of  this  docimient.  See  the 
SUPPLEMENTARY  INFORMATION  section  for 
electronic  access  to  the  draft  guidance 
document. 

Submit  written  comments  on  the 
collection  of  information  requirements 
to  the  Dockets  Management  Branch  (see 
previous  paragraph).  Comments  should 
be  identified  with  the  docket  nuimber 
found  in  brackets  in  the  heading  of  this 
document. 

FOR  FURTHER  INFORMATION  CONTACT: 
William  T.  Flynn,  Center  for  Veterinary 
Medicine  (HFV-2),  7519  Standish  PL. 
Rockville,  MD  20855.  301-827-4514,  e- 
mail:  wflyim@cvm.fda.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

Antimicrobial  drugs  have  been  used 
since  the  mid-20th  century  to  control 
and  cure  infectious  diseases  in  himians. 
Since  their  discovery,  these  drugs  have 
prevented  millions  of  deaths  worldwide 
by  killing  harmful  bacteria  or  inhibiting 
their  growth.  Since  the  1950s,  when 
their  use  in  animal  production  became 
widespread,  antimicrobial  drugs  have 
helped  to  ensure  animal  health  and 
have  helped  to  provide  an  abimdant  and 
affordable  supply  of  meat,  milk,  and 
eggs. 

However,  soon  after  antimicrobial 
drugs  became  widely  used,  scientists 
noted  the  phenomenon  of  antimicrobial 
resistance.  Use  of  antimicrobial  drugs 
leads  to  antimicrobial  resistance 
because,  when  an  antimicrobial  drug  is 
used  to  treat  an  infection,  the  bacteria 
most  sensitive  to  the  drug  die  or  their 
growth  is  inhibited.  Those  bacteria  that 
have,  or  acquire,  the  ability  to  resist  the 
antimicrobial  drug  smvive  and 
eventually  replace  the  more  drug- 
sensitive  bacteria. 

Additionally,  bacteria  can  become 
resistant  indirectiy  when  resistance 
traits  are  passed  from  other  bacteria  by 
mechanisms  that  allow  the  exchange  of 
their  genetic  material.  In  this  way, 
resistance  can  be  transferred  ftom 
nonpathogenic  bacteria  to  bacteria  that 
are  pathogenic  to  humans. 
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In  recent  years,  national  and 
international  health  organizations  have 
considered  evidence  that  use  of 
antimicrobial  drugs  in  food-producing 
animals  could  lead  to  the  emergence  of 
antimicrobial  drug-resistant  bacteria 
that  are  pathogenic  to  humans.  For 
instance.  Salmonella  and 
Campylobacter  can  exist  in  the  digestive 
tract  of  food-producing  animals  without 
causing  illness,  but  these  same  bacteria, 
when  ingested  by  humans  eating  meat, 
milk,  or  eggs,  can  cause  severe  food- 
borne  illness.  FDA's  main  concern  is 
that  use  of  antimicrobial  drugs  in  food- 
producing  animals  may  lead  to  the 
emergence  of  bacterial  pathogens  that 
are  resistant  to  drugs  used  to  treat 
human  illness,  potentially  making 
himian  illnesses  more  difficult  to  treat. 

Since  the  1970s,  FDA  has  evaluated 
the  effects  of  antimicrobial  drug 
products  on  enteric  bacteria  of  food- 
producing  animals  in  determining 
whether  certain  feed  uses  of  an 
antimicrobial  drug  are  safe  under 
section  512  of  the  Federal  Food,  Drug, 
and  Cosmetic  Act  (21  U.S.C.  360b).  FDA 
also  published  in  the  Federal  Register 
of  December  17, 1999  (64  FR  70715),  a 
final  guidance  entiUed  "Consideration 
of  the  Human  Health  Impact  of  the 
Microbial  Effects  of  Antimicrobial  New 
Animal  Drugs  Intended  for  Use  in  Food- 
Producing  Animals  (Guidance  #  78). 
This  guidance  stated  FDA's  intention  to 
consider  the  potential  human  health 
impact  of  the  microbiological  effects 
associated  with  all  uses  of  all  classes  of 
antimicrobial  new  animal  drugs 
intended  for  use  in  food-producing 
animals.  Guidance  #  78  discussed  the 
impact  of  antimicrobial  drug  use  on  the 
rate  and  extent  of  resistance  emergence 
and  on  the  quantity  of  bacteria  in 
animals  that  are  pathogenic  to  humans. 

In  January  1999,  FDA  announced  the 
availability  of  a  discussion  document 
entitled  "Proposed  Framework  for 
Evaluating  and  Assiuing  the  Himian 
Safety  of  the  Microbial  Effects  of 
Antimicrobial  New  Animal  Drugs 
Intended  for  Use  in  Food-Producing 
Animals"  (framework  document)  (64  FR 
887,  January  6,  1999).  The  framework 
document  laid  out  possible  strategies  for 
managing  the  potential  risks  associated 
with  use  of  antimicrobial  drugs  in  food- 
producing  animals. 

The  current  draft  guidance  document 
outlines  a  risk  analysis  methodology  as 
a  process  for  evaluating  antimicrobial 
resistance  concerns  as  part  of  the  pre- 
approval safety  evaluation  of  a  new 
animal  drug.  If  the  new  animal  drug 


sponsor  elects  to  use  this  risk  analysis 
methodology,  it  may  use  this  guidance 
and  the  methodology  described  to 
conduct  a  qualitative  risk  assessment  to 
help  evaluate  antimicrobial  resistance 
concerns  as  part  of  an  overall 
preapproval  safety  evaluation  of  their 
proposed  animal  drug  product.  The 
sponsor  of  the  new  animal  drug  electing 
to  use  this  methodology  should 
complete  the  qualitative  antimicrobial 
risk  assessment  and  submit  it  to  FDA  for 
review.  The  antimicrobial  risk 
assessment  is  intended  to  characterize 
the  human  health  risk  associated  with 
the  proposed  use  of  a  given 
antimicrobial  drug  in  animals.  FDA's 
purpose  in  this  guidance  is  to  ensiu^  the 
safety  of  animal  drugs  used  in  food- 
producing  animals  and  to  evaluate  the 
human  health  impact  of  their  intended 
use. 

n.  Significance  of  Guidance 

This  level  1  draft  guidance  is  being 
issued  consistent  with  FDA's  good 
guidance  practices  regulation  (21  CFR 
10.115).  The  draft  guidance  represents 
the  agency's  current  thinking  about  the 
safety  of  new  animal  drugs,  with  regard 
to  their  microbiological  effects  on 
bacteria  of  human  health  concern.  The 
document  does  not  create  or  confer  any 
rights  for  or  on  any  person  and  will  not 
operate  to  bind  FDA  or  the  public. 
Alternative  methods  may  be  used  as 
long  as  they  satisfy  the  requirements  of 
the  applicable  statutes  and  regulations. 

m.  Paperwork  Reduction  Act  of  1995 

Under  the  Paperwork  Reduction  Act 
of  1995  (die  PRA)  (44  U.S.C.  3501- 
3520),  Federal  agencies  must  obtain 
approval  from  the  Office  of  Management 
and  Budget  (0MB)  for  each  collection  of 
information  they  conduct  or  sponsor. 
"Collection  of  information"  is  defined 
in  44  U.S.C.  3502(3)  and  5  CFR  1320.3 
and  includes  agency  requests  or 
requirements  that  members  of  the  public 
submit  reports,  keep  records,  or  provide 
information  to  a  third  party.  Section 
3506(c)(2)(A)  of  die  PRA  (44  U.S.C. 
3506(c)(2)(A))  requires  Federal  agencies 
to  provide  a  60-day  notice  in  the 
Federal  Register  concerning  each 
proposed  collection  of  information 
before  submitting  the  collection  to  0MB 
for  approval.  To  comply  with  this 
requirement,  FDA  is  publishing  a  notice 
of  the  proposed  collection  of 
information  set  forth  in  this  document. 

With  respect  to  the  following 
collection  of  information.  FDA  invites 
comments  on:  (1)  Whether  the  proposed 


collection  of  information  is  necessary 
for  the  proper  performance  of  FDA's 
functions,  including  whether  the 
information  will  have  practical  utility: 

(2)  the  accuracy  of  FDA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used: 

(3)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and  (4)  ways  to  minimize  the 
biu-den  of  the  collection  of  information 
on  respondents,  including  through  the 
use  of  automated  collection  techniques, 
when  appropriate,  and  other  forms  of 
information  technology. 

Evaluating  the  Safety  of  Antimicrobial 
New  Animal  Drugs  With  Regard  to 
Their  Microbiological  Effiects  on 
Bacteria  of  Human  Health  Concern 

This  draft  guidance  document 
discusses  a  recommended  approach  for 
assessing  the  antimicrobial  resistance 
concerns  as  part  of  the  overall 
preapproval  safety  evaluation  of  new 
animal  drugs,  focusing  on  the 
microbiological  effects  on  bacteria  of 
human  health  concern.  In  particular,  the 
guidance  describes  a  methodology- 
sponsors  of  antimicrobial  new  animal 
drug  applications  for  food-producing 
animals  may  use  to  complete  a 
qualitative  antimicrobial  resistance  risk 
assessment.  This  risk  assessment  should 
be  submitted  to  FDA  for  the  purposes  of 
evaluating  the  safety  of  the  new  animal 
drug  to  human  health.  The  guidance 
docimient  ouUines  a  process  for 
integrating  relevant  information  into  an 
overall  estimate  of  risk  and  discusses 
possible  risk  management  strategies. 

Table  1  of  this  document  represents 
the  estimated  burden  of  meeting  the 
new  reporting  requests.  The  burden 
estimates  for  these  information 
collection  requests  are  based  on 
information  provided  by  the  Office  of 
New  Animal  Drug  Evaluation,  Center  for 
Veterinary  Medicine.  The  guidance 
document  describes  the  type  of 
information  that  should  be  collected  by 
the  drug  sponsor  when  completing  the 
antimicrobial  resistance  risk  assessment. 
FDA  will  use  the  risk  assessment  and 
supporting  information  to  evaluate  the 
safety  of  original  (21  CFR  514.1)  or 
supplemental  (21  CFR  514.8)  new 
animal  drug  applications  (NADAs)  for 
antimicrobial  drugs  intended  for  use  in 
food-producing  animals. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 
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Table  1 . 

—Estimated  Annual  Reporting  Burden 

21  CFR  514.1(b)(8)  and 
514.8(a)(2) 

No.  of  Respondents 

Annual  Frequency  of 
Response 

Total  Annual 
Responses^ 

Hours  per  Response 

Total  Hours 

Hazard  IdentificatJon  (initial 
scoping  of  issues — rel- 
evant bacteria,  resist- 
ance determinants,  food 
products;  preliminary 
data  gattiering) 

5 

•1 

5 

30 

ISO 

Release  Assessment  (lit- 
erature review;  review  of 
researcfi  reports;  data 
development;  compila- 
tion, and  presentation) 

5 

1 

5 

1,000 

5,000 

Fxposure  Assessment 
(identifying  and  extract- 
ing consumption  data; 
estimating  probability  of 
contamination  on  food 
product) 

5 

1 

1 
5 

8 

40 

Consequence  Assessment 
(review  ranking  of  human 
drug  importance  table) 

5 

1 

5 

4 

20 

Risk  Estimation  (integration 
of  risk  components;  de- 
velopment of  potential  ar- 
guments as  basis  for 
overall  risk  estimate) 

5 

1 

5 

12 

60 

Risk  Management  (discus- 
skxi  of  appropriate  risk 
management  activities) 

5 

1 

5 

30 

150 

Total  Burden 

5,420 

^Tfiere  are  no  capital  costs  associated  with  this  collection  of  information. 

2  FDA  estimates  that  on  an  annual  tsasis  an  average  of  five  NADAs  (including  original  applkatkxis  and  major  supplements)  wouM  be  subject  to 
information  collectton  under  this  guidance.  This  estimate  is  based  on  a  review  of  the  number  of  major  NADA  approvals  that  occurred  between 
October  1997  and  October  2001.  During  that  4-year  period,  an  average  of  five  antimicrobial  NADAs  (including  original  and  major  supplements) 
were  approved  in  food-producing  animals  per  year.  This  estimate  excludes  NADAs  for  antimicrobial  drug  combinations,  generic  drug  appltoatkxis 
(ANADAs),  and  certain  supplemental  NADAs. 


IV.  Conunents 

This  draft  guidance  document  is  being 
distributed  for  comment  piuposes  only 
and  is  not  intended  for  implementation 
at  this  time.  Interested  persons  may 
submit  to  the  Dockets  Management 
Branch  (see  ADDRESSES]  written 
comments  regarding  this  draft  guidance 
docimient.  Submit  written  comments  by 
[see  DATES]  to  ensure  adequate 
consideration  in  preparation  of  the  final 
docimient.  Two  copies  of  any  comments 
are  to  be  submitted,  except  that 
individuals  may  submit  one  copy. 
Comments  are  to  be  identified  with  the 
docket  number  found  in  brackets  in  the 
heading  of  this  document. 

Written  comments  concerning  the 
information  collection  requirements 
must  be  received  to  the  Dockets 
Management  Branch  by  see  (DATES).  A 
copy  of  the  document  and  received 
comments  are  available  for  public 
examination  in  the  Dociiments 


Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Also  in  this  issue  of  the  Federal 
Register,  FDA  is  publishing  a  notice  of 
meeting  to  discuss  this  guidance. 

V.  Electronic  Access 

Electronic  comments  may  be 
submitted  on  the  Internet  at  http:// 
www/fda/gov/dockets/econmients. 
Once  on  this  Internet  site,  select  98D- 
1146  "Evaluating  the  Safety  of 
Antimicrobial  New  Animal  Drugs  with 
Regard  to  Their  Microbiological  Effects 
on  Bacteria  of  Human  Health  Concern" 
and  follow  the  directions.  A  copy  of  this 
document  may  be  obtained  on  the 
Internet  from  the  CVM  home  page  at 
http  ://www.  fda.gov/cvm. 

Dated:  September  9,  2002. 
Margaret  M.  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-23387  Filed  9-10-02;  4:37  pm] 
BILLING  COOE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Government-Owned  Inventions; 
Availability  for  Licensing 

agency:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  The  inventions  listed  below 
are  owned  by  agencies  of  the  U.S. 
Government  and  are  available  for 
licensing  in  the  U.S.  in  accordance  with 
35  U.S.C.  207  to  achieve  expeditious 
commercialization  of  results  of 
federally-funded  research  and 
development.  Foreign  patent 
applications  are  filed  on  selected 
inventions  to  extend  market  coverage 
for  companies  and  may  also  be  available 
for  licensing. 

ADDRESSES:  Licensing  information  and 
copies  of  the  U.S.  patent  applications 
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listed  below  may  be  obtained  by  writing 
to  the  indicated  licensing  contact  at  the 
Office  of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard,  Suite  325,  Rockville, 
Maryland  20852-3804;  telephone:  301/ 
594-7700;  fax:  301/402-0220.  A  signed 
Confidential  Disclosure  Agreement  will 
be  required  to  receive  copies  of  the 
patent  applications. 

AntiproliferatiTe  Actions  of  Human  IGF 
Binding  Protein-3  Mutants  That  Do  Not 
BindlGF-IorlGF-n 

M.M.  Rechler  (NIDDK),  DHHS 
Reference  No.  E-048-02/0  filed  Dec  17, 
2001. 

Licensing  Contact:  Brenda  Hefti,  301/ 
496-7736  ext.  206,  e-mail: 
heftib@od.mh.gov,  or  Richard 
Rodriguez,  301/496-7056  ext.  287, 
e-mail:  mdrigur@od.nih.eov. 

Recent  epidemiological  studies 
indicate  that  increased  serum  insulin- 
like growth  factor  binding  protein-3 
(IGFBP-3)  is  associated  with  decreased 
risk  of  prostate,  breast,  limg  and 
colorectal  cancers,  and  childhood 
leukemia.  IGFBP-3  can  inhibit  cell 
growth  and  stimulate  death  through 
formation  of  complexes  with  IGF-I  and 
IGF-II  that  prevent  activation  of  the 
IGF-I  receptor  to  stimulate  proliferation 
and  survival. 

The  current  invention  embodies  a 
novel  mechanism  of  action  for  IGFBP- 
3:  direct  inhibition  of  cell  growth  and 
stimulation  of  cell  death  through  a 
mechanism  that  is  independent  of  IGF- 
I,  IGF-n  and  the  IGF-I  receptor.  In  the 
current  invention,  human  IGFBP-3  has 
been  genetically  modified  so  that  its 
affinity  for  IGF-I  and  IGF-II  is  greatly 
reduced,  and  it  can  act  only  through  this 
novel  direct  mechanism.  These  huiman 
IGFBP-3  mutants  still  can  inhibit  DNA 
synthesis  and  stimulate  apoptosis,  and 
have  been  shown  to  induce  apoptosis  in 
himian  prostate  cancer  cells.  The 
current  invention  could  selectively  exert 
antiproliferative  action  without 
interfering  with  IGF  actions,  and  may 
have  therapeutic  uses  as  an  antitumor 
agent. 

A  Novel  DNA  Methyitransferase  Assay 
System  With  High  Throughput/ 
Automation  Potential 

K.  Robertson,  T.  Yokochi  (NCI),  DHHS 
Reference  No.  E-030-02/0  filed  Jan  14. 
2002. 

Licensing  Contact:  Brenda  Hefti,  301/ 
496-7736  ext.  206,  e-mail: 
heftib@od.nih.gov,  or  Richard 
Rodriguez,  301/496-7056  ext.  287,  e- 
mail:  rodrigar@od.nih.gov. 

It  is  now  believed  that  unregulated 
cell  growth  is  due  to  aberrant  gene 
expression  in  cells  caused  by  deletion. 


mutation,  or  silencing  of  one  or  more 
critical  growth  regulatory  proteins.  The 
latter  method,  gene  silencing,  is 
mediated  by  DNA  methylation,  or  the 
addition  of  methyl  groups  to  cytosine 
residues  at  critical  gene  expression 
control  regions. 

The  current  invention  embodies  a 
novel  and  highly  sensitive  assay  for 
detecting  DNA  methyitransferase 
activity,  which  catalyzes  the  addition  of 
methyl  groups  to  DNA.  Treatment  with 
DNA  methyitransferase  inhibitors  in  a 
clinical  setting  might  lead  to  expression 
of  silenced  gene(s)  and  restoration  of 
controlled  cell  growth.  Huge  numbers  of 
compounds  must  be  screened  to  identify 
ones  that  are  active  against  DNA 
methyltransferases.  The  assay  embodied 
in  the  current  invention  represents  the 
first  such  assay  adaptable  for  high- 
throughput  and/or  automated  screening 
of  potential  DNA  methyitransferase 
inhibitors.  This  assay  also  is  fast,  easy, 
reproducible,  and  highly  sensitive. 

HGC-1,  A  Gene  Encoding  a  Member  of 
the  Olfactomedin-Related  Protein 
Family 

Griffin  P.  Rodgers,  Wen-Li  Liu, 
Jiachang  Zhang  (NIDDK),  DHHS 
Reference  No.  E-166-01/0  filed  Dec  07. 
2001. 

Licensing  Contact:  Brenda  Hefti,  301/ 
496-7736  ext.  206,  e-mail: 
heftib@od.nih.gov,  or  Richard 
Rodriguez,  301/496-7056  ext.  287.  e- 
mail:  rodrigur@od.nih.gov. 

The  current  technology  embodies  a 
newly  identified  gene,  Himian 
Granulocyte  Colony-Stimulating  Factor- 
Stimulated-Clone-1  (hCX:-l),  that  has 
been  cloned  and  characterized,  and  its 
protein  sequence  has  been  deduced.  The 
gene  is  expressed  in  the  bone  marrow, 
prostate,  small  intestine,  colon,  and 
stomach,  and  has  been  mapped  to 
chromosome  13  in  a  region  that  contains 
a  tumor  suppressor  gene  cluster.  The 
gene  is  found  to  be  selectively  present 
in  normal  human  myeloid  lineage  cells 
and  is  believed  to  play  a  role  in 
allowing  lymphocytes  to  differentiate 
properly.  It  is  believed  that  the  gene 
may  be  used  as  a  selective  marker  for 
hmnan  prostate  cancer,  multiple 
myeloma,  B-cell  chronic  lymphocytic 
leukemia  and  other  types  of  cancer  and 
can  be  used  diagnostically  as  well  as  in 
therapeutic  screening  activities. 

Dated:  September  3,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer, 
National  Institutes  of  Health. 
(FR  Doc.  02-23334  Filed  9-12-02:  8:45  am] 

BILLING  COOE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion -of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Spores  in 
Leukemia  &  Myeloma. 

Dafe.  October  7-8.  2002. 

Time:  8  a.m.  to  8  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  5151  Pocks  Hill 
Rd..  Bethesda,  MD  20814. 

Contact  Person:  Bratin  K.  Saha.  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute.  6116 
Executive  Boulevard,  Room  8123,  Bethesda. 
MD  20892,  (301)  402-0371. 
sahab@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
39.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research:  93.395,  Cancer 
Treatment  Research;  93.396.  Cancer  Biology 
Research;  93.397.  Cancer  Center  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated;  September  3.  2002. 
LaVeme  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory- 
Committee  Policy. 

[FR  Doc.  02-23320  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pvu^uant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 


58062 


Federal  Register / Vol.  67.  No.  178 /Friday,  September  13.  2002 /Notices 


is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Heart.  Lung, 
and  Blood  Institute  Special  Emphasis  Panel. 
Mentored  Scientist  Development  Award. 

Date:  October  15-16.  2002. 

Time:  7:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn— Chevy  Chase,  5520 
Wisconsin  Avenue,  Chevy  Chase,  MD  20815. 

Contact  Person:  Roy  L.  White,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health.  6701 
Rockledge  Drive,  MSC  7924,  Bethesda.  MD 
20892,  301-435-0287. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  research;  93.838,  Lung 
Diseases  Research:  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health.  HHS) 

Dated:  September  3,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

|FR  Doc.  02-23325  Filed  9-12-02;  8:45  am] 
BUUNG  COO£'4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Instttutes  of  Health 

National  Heart,  Lung,  and  Blood 
Institute;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 


would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

i\ame  of  Committee:  National  Heart,  Lung, 
and  Blood  Institute  Special  Emphasis  Panel, 
National  Research  Service  Award. 

Date:  October  2-4,  2002. 

Time:  7:30  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Chevy  Chase,  5520 
Wisconsin  Ave,  Chevy  Chase,  MD  20815, 

Contact  Person:  Roy  L.  White,  PhD, 
Scientific  Review  Administrator,  Review 
Branch,  Room  7192,  Division  of  Extramural 
Affairs,  National  Heart,  Lung,  and  Blood 
Institute,  National  Institutes  of  Health,  6701 
Rockledge  Drive,  MSC  7924.  Bethesda,  MD 
20892,  301-435-0287. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.233,  National  Center  for 
Sleep  Disorders  Research;  93.837,  Heart  and 
Vascular  Diseases  Research;  93.838,  Lung 
Diseases  Research;  93.839,  Blood  Diseases 
and  Resources  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  3,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23326  Filed  &-12-02;  8:45  ami 

BILUNG  CODE  4140-(!1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  Information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel;  Male  Fertility  and 
Tests  Development  Program. 

Date:  November  13,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn — Silver  Spring,  8777 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 


Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NTH.  6100 
Executive  Blvd..  Room  5E03.  Bethesda,  MD 
20892,  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929.  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  3.  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23315  Filed  9-12-02;  8:45  ami 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

National  Institute  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  In  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel;  Activin  and  Inhibin 
Signaling  and  Reproduction. 

Date:  November  7,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Silver  Spring,  8777  . 
Georgia  Avenue,  Silver  Spring,  MD  20910. 

Contact  Person:  Jon  M.  Ranhand,  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  NIH,  6100 
Executive  Blvd.,  Room  5E03,  Bethesda,  MD 
20892,(301)435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864, 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.939,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health.  HHS) 
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Dated:  September  3.  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23316  Filed  9-12-02;  8:45  am] 

BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutea  of  Health 

National  Institute  on  Alcohol  Abuse 
and  Alcoholism;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  In  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  Information  concerning 
Individuals  associated  with  the 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  on 
Alcohol  Abuse  and  Alcoholism  Special 
Emphasis  Panel  Biomedical  Review  SEP. 

Date:  October  18,  2002. 

Time:  8:30  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  contract 
applications. 

Place:  Doubletree  Hotel,  1750  Rockville 
Pike,  Rockville,  MD  20852. 

Contact  Person:  Sathasiva  B.  Kandasamy, 
PhD,  Scientific  Research  Administrator, 
Extramural  Project  Review  Branch,  Office  of 
Scientific  Affairs,  National  Institute  on 
Alcohol  Abuse  and  Alcoholism,  6000 
Executive  Blvd,  Suite  409,  Bethesda.  MD 
20892-7003,  (301)  443-2926. 
skandasa@mail.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.271,  Alcohol  Research 
Career  Development  Awards  for  Scientists 
and  Clinicians;  93.272,  Alcohol  National 
Research  Service  Awards  for  Research 
Training;  93.273,  Alcohol  Research  Prograiris; 
93.891 ,  Alcohol  Research  Center  Grants, 
National  Institutes  of  Health,  HHS) 

Dated:  September  3,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23317  Filed  9-12-02;  8:45  am] 
BILLING  CODE  414(H)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  institute  of  General  Medical 
Sciences;  Notice  of  Closed  IMeeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
Invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group.  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A. 

Ltofe:  November  11-12.  2002. 

Time:  4  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn,  Terrace 
Room,  5520  Wisconsin  Avenue,  Chew 
Chase,  MD  20815. 

Contact  Person:  Carole  H.  Latker.  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,  (301)  594-2848, 
latkerc@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support:  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers;  93.96, 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS] 

Dated;  September  3,  2002. 
LaVeme  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23318  Filed  9-12-02;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Piu-suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 


amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
Invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Initial  Review 
Group.  Biomedical  Research  and  Research 
Training  Review  Subcommittee  A. 

Do/e.  November  11.  2002. 

Time:  8:30  a.m.  to  3:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Chevy  Chase  Holiday  Inn.  Terrace 
Room.  5520  Wisconsin  Avenue.  Chevv 
Chase,  MD  20815. 

Contact  Person:  Carole  H.  Latker,  PhD, 
Scientific  Review  Administrator,  Office  of 
Scientific  Review,  National  Institute  of 
General  Medical  Sciences,  National  Institutes 
of  Health,  Natcher  Building,  Room  lAS-13, 
Bethesda,  MD  20892,  (301)  594-2848, 
lotkerc@nigms.nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859.  Pharmacology. 
Physiology,  and  Biological  Cheftiistn,' 
Research;  93.862,  Genetics  and 
Developmental  Biology  Research;  93.88. 
Minority  Access  to  Research  Careers:  93.96. 
Special  Minority  Initiatives,  National 
Institutes  of  Health,  HHS) 

Dated:  September  3,  2002. 
LaVeme  Y,  Stringfield. 

Director,  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23319  Filed  9-12-02;  8:45  am] 

BILLING  COOE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institutes  of  Child  Health  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Child  Health  and 
Human  Development  Council. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b{c)(4)  and  552b(c){6),  Title  5  U.S.C, 
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as  amended.  The  intramural  programs 
and  projects  and  the  discussions  could 
disclose  confidential  trade  secrets  or 
commerical  property  such  as  patentable 
material,  and  personal  information 
concerning  individuals  associated  with 
the  intramural  programs  and  projects, 
the  disclosure  of  which  would 
constitute  a  clearly  imwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Child  Health  and  Human  Development 
Council.  NACHHD  Council  Subcommittee  on 
Planning  and  Policy. 

Date:  September  5.  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  intramural 
research. 

P/ace,  NIH.  9000  RockvillePike,  Bldg.  .31. 
Room  2A03,  Bethesda.  MD  20892. 
(Telephone  Conference  Call). 

Contact  Person:  Derik  Mezzack.  NIH/ 
NICHD/OSPAC.  9000  Rockville  Pike.  Bldg. 
31  Room  2A18.  Bethesda,  MD  20892, 
Bethesda,  MD  20892,  (301)  49&-1878. 
mezzackd@mail.nih  .gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

Information  is  also  available  on  the 
Institute's/Center's  home  page: 
www.nichd.nih.gov/about/nachhd.htm, 
where  an  agenda  and  any  additional 
information  for  the  meeting  will  be  posted 
when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209.  Contraception  and 
Infertility  Loan  Repayment  Program:  93.864. 
Population  R^earch;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  3.  2002. 
La  Verne  Y.  Stringfield. 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

(FR  Doc.  02-23321  Filed  9-12-02;  8:45  am] 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  General  Medical 
Sciences;  Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c){4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material. 


and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
General  Medical  Sciences  Special  Emphasis 
Panel,  Phase  I — Large-Scale  Collaborative 
Project  Awards. 

Date:  September  17,  2002. 

Time:  11:15  a.m.  to  2:30  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  National  Institutes  of  Health. 
NIGMS,  Office  of  Scientific  Review,  Natcher 
Building,  Room  1AS19,  Bethesda,  MD  20892, 
(Telephone  Conference  Call). 

Contact  Person:  Helen  R.  Sunshine,  PhD, 
Chief,  Office  of  Scientific  Review,  National 
Institute  of  General  Medical  Sciences,  NIH, 
Natcher  Building,  Room  lAS-13,  Bethesda, 
MD  20892,  301-594-2881. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.375,  Minority  Biomedical 
Research  Support;  93.821,  Cell  Biology  and 
Biophysics  Research;  93.859,  Pharmacology, 
Physiology,  and  Biological  Chemistry 
Research:  93.862,  Genetics  and  Development 
Biology  Research;  93.88,  Minority  Access  to 
Research  Careers;  93.96,  Special  Minority 
Initiatives,  National  Institutes  of  Health. 
HHS) 

Dated:  September  3,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23322  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  414(M)1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  on  Aging;  Notice  of 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  the 
National  Advisory  Council  on  Aging. 

The  meeting  will  be  open  to  the 
public  as  indicated  below,  with 
attendance  limited  to  space  available. 
Individuals  who  plan  to  attend  and 
need  special  assistance,  such  as  sign 
language  interpretation  or  other 
reasonable  accommodations,  should 
notify  the  Contact  Person  listed  below 
in  advance  of  the  meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 


the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Advisory 
Council  on  Aging. 

Date:  September  24-25,  2002. 

Closed:  September  24,  2002,  3  p.m.  to  5 
p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  9000  Rockville  Pike,  Building  3lC, 
Conference  Room  6C10,  Bethesda,  MD  20892. 

Open:  September  25,  2002,  8  a.m.  to  1:15 
p.m. 

Agenda:  Call  to  Order;  Task  Force  on 
Minority  Aging  Research  Report;  Working 
Group  on  Program/Clinical  Investigators 
Working  Group  Report;  Comments  from  the 
Director,  NIH;  and  comments  from  retiring 
members. 

Place:  9000  Rockville  Pike,  Building  3lC, 
Conference  Room  6C10,  Bethesda,  MD  20892. 

Contact  Person:  Miriam  F.  Kelty,  PhD, 
Director,  Office  of  Extramural  Affairs, 
National  Institute  on  Aging,  National 
Institutes  of  Health,  7201  Wisconsin  Avenue, 
Suite  2C218,  Bethesda,  MD  20892,  301-496- 
9322. 

Information  is  also  available  on  the 
Institute's/Center's  home  page:  http// 
www.nih.gov/nia/naca/,  where  an  agenda 
and  any  additional  information  for  the 
meeting  will  be  posted  when  available. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866,  Aging  Research, 
National  Institutes  of  Health,  HHS) 

Dated:  September  3,  2002. 
La  Verne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23323  Filed  9-12-02;  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Diabetes  and 
Digestive  and  Kidney  Dieseases; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
cunended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
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individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Diabetes  and  Digestive  and  Kidney  Diseases 
Special  Emphasis  Panel,  SBIR  Phase  II  Topic 
064. 

Date:  September  30,  2002. 

Time:  9  a.m.  to  12  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  Crystal  City  Courtyard  by  Marriott. 
2899  Jefferson  Davis  Highway,  Arlington.  VA 
22202. 

Contact  Person:  Carolyn  Miles,  PhD, 
Scientific  Research  Administrator,  Review 
Branch,  DEA,  NIDDK,  Room  755,  6707 
Democracy  Boulevard,  National  Institutes  of 
Health,  Bethesda,  MD  20892,  (301)  594-7791. 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.847,  Diabetes, 
Endocrinology  and  Metabolic  Research; 
93.848,  Digestive  Diseases  and  Nutrition 
Research;  93.849,  Kidney  Diseases,  Urology 
and  Hematology  Research,  National  Institutes 
of  Health,  HHS) 

Dated:  September  4,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23327  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Dental  & 
Craniofacial  Research;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute 
Dental  and  Craniofacial  Research  Special 
Emphasis  Panel,  03-05,  Review  of  ROl 
Grants. 

Date:  September  12,  2002. 

Time:  1  p.m.  to  3  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  45  Center  Drive,  Bethesda.  MD 
20892  (Telephone  Conference  Call). 


Contact  Person:  H.  George  Hausch.  PhD. 
Acting  Director,  4500  Center  Drive.  Natt:her 
Building,  Rm.  4AN44F,  National  Institutes  of 
Health,  Bethesda,  MD  20892.  (301)  594-2372. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  cycle. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.121.  Oral  Diseases  and 
Disorders  Research.  National  Institutes  of 
Health,  HHS) 

Dated:  September  4,  2002. 
La  Verne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisor,' 
Committee  Policy. 

[FR  Doc.  02-23328  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  Schiotosomiasis  Research 
Reagent  Resource  Center. 

Dote;  October  23,  2002. 

Time:  2  p.m.  to  4  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700  B  Rockledge  Drive.  Bethesda. 
MD  20892  (Telephone  Conference  Call). 

Contact  Person:  Gerald  L.  McLaughlin, 
PhD,  Scientific  Review  .-Vdministrator. 
Scientific  Review  Program.  Division  of 
Extramural  Activities.  NI.^ID.  NIH;  Room 
2217  6700-B  Rockledge  Drive.  MSC  761{i. 
Bethesda.  MD  20892-7616.  301-^35-2766. 
gml45a@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research:  93.856; 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health.  HHS) 


Dated:  September  5.  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  nf  Federal  Advisor\' 

Committee  Policy . 

|FR  Do( .  02-23329  Filt'd  9-12-02;  8:45  am] 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Mental  Health; 
Notice  of  Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  .National  Institute  of 
Mental  Health  Special  Emphasis  Panel. 
Services  Research  Review  Committee. 

Date:  October  16-1 7.  2002. 

Time:  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

P/ocf.- Governor's  House  Hotel,  17lh  & 
Rhode  Island  Avenue.  NW..  Washington.  IX.' 
20036. 

Contact  Person:  Martha  .Ann  Care\ .  PhD. 
RN.  Scientific  Review  .Xdministrator. 
Division  of  Extramural  Activities,  National 
Institute  of  Mental  Health.  NIH, 
Neuroscience  Center.  6001  Executive  Blvd  . 
Room  6151.  MSC  9608.  Bethesda.  MD  2US92- 
9608.  301-443-1606,  mcareyiimail.nih  gtn  . 
(Catalogue  of  Federal  Domestic  .'\ssistant:e 
Program  Nos.  93.242.  Mental  Health  Rcst-an  h 
Grants;  93.281,  Scientist  Development 
.Award.  Scientist  Development  .Award  tor 
Clinicians,  and  Research  Si  ientisi  .Award; 
93.282.  Menial  Health  National  Resi^an  h 
Service  .Awards  for  Researc  h  Training. 
National  Institutes  of  Health.  HHS) 

Dated:  September  5.  2002. 
LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  Advison 
Committee  Policy. 

(FR  Doc.  02-23330  Filed  9-12-02;  8:45  ami 
BILLING  CODE  4140-01-M 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b{c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel.  "Partnerships  for  Novel 
Therapeutic,  Diagnostic  and  Vector  Control 
Strategies  in  Infectious  Diseases",  Part  II. 

Date:  October  2-4,  2002. 

rime;  8:30  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  5520  Wisconsin  Avenue,  Chevy 
Chase,  MD  20815. 

Contact  Person:  Anna  Ramsey-Ewing,  Phd, 
Scientific  Review  Administrator,  Scientific 
Review  Program,  Division  of  Extramural 
Activities,  NIAID.  NIH.  Room  2217,  6700-B 
Rockledge  Drive,  MSC  7616,  Bethesda.  MD 
20892-7616,  301  496-2550,  arl5o@nih.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology. 
and  Transplantation  Research;  93.856, 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  5,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-23331  Filed  9-12-02:  8:45  am] 
BILLING  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  of  Allergy  and 
Infectious  Diseases;  Notice  of  Closed 
Meeting 

Piu"suant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 


The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended,  the  contract  proposals  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  persona  information  concerning 
individuals  associated  with  the  contract 
proposals,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Institute  of 
Allergy  and  Infectious  Diseases  Special 
Emphasis  Panel,  Filariasis  Research  Reagent 
Resource  Center. 

Date:  October  23,  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  contract 
proposals. 

Place:  6700  Rockledge  Drive,  Bethesda,  MD 
20892  (Telephone  Conference  Call). 

Contact  Person:  Gerald  L.  McLaughlin. 
PhD,  Scientific  Research  Administrator, 
Scientific  Review  Program,  Division  of 
Extramural  Activities,  NLMD,  NIH,  Room 
2217,  6700-B  Rockledge  Drive,  MSC  7616, 
Bethesda,  MD  20892-2766,  (301)  435-2766. 
gmI45a@ni7i.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.855,  Allergy,  Immunology, 
and  Transplantation  Research;  93.856 
Microbiology  and  Infectious  Diseases 
Research,  National  Institutes  of  Health,  HHS) 

Dated:  September  5,  2002. 
LaVeme  Y.  Stringfield, 

Director.  Off  ice  of  Federal  Advisory 

Committee  Policy. 

[FR  Doc.  02-23332  Filed  9-12-02;  8:45  am) 

BILUNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Center  for  Scientific  Review;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Name  of  Committee:  Center  for  Scientific 
Review  Special  Emphasis  Panel,  ZRGl  VISC 
(02)  S:  Treatment  of  Macula  Degeneration. 

Date:  September  24,  2002. 

Time:  12  p.m.  to  2  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  NIH,  Rockledge  2,  Bethesda,  MD 
20892,  (Telephone  Conference  Call). 

Contact  Person:  Michael  H.  Chaitin,  PhD, 
Scientific  Review  Administrator,  Center  for 
Scientific  Review,  National  Institutes  of 
•Health,  6701  Rockledge  Drive.  Room  5202. 
MSC  7850,  Bethesda,  MD  20892.  (301)  435- 
0910,  chaitnm@csr.nih.gov 
(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.306,  Comparative  Medicine, 
93.306;  93.333,  Clinical  Research,  93.333, 
93.337,  93.393-93.396.  93.837-93.844. 
93.846-93.878,  93.892.  93.893,  National 
Institutes  of  Health.  HHS) 

Dated:  September  3,  2002. 
LaVeme  Y.  Stringfield, 
Director,  Office  of  Federal  Advisory 
Committee  Policy. 
(FR  Doc.  02-23324  Filed  9-12-02;  8:45  am) 

BILLING  CODE  4140-«1-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Prospective  Grant  of  Exclusive 
License:  P2X7:  Receptor  Antagonists; 
Correction 

A  notice  published  in  the  August  29, 
2002  Federal  Register — announcing  the 
prospective  grant  of  an  exclusive  license 
for  the  use  of  P2X7  receptor  antagonists 
(67  FR  55415) — incorrectly  listed  the 
receipt  date  for  comments/license 
applications  as  "October  28,  2002" 
imder  the  DATES  section.  This  notice 
serves  to  correct  the  date  to  reflect  a  90- 
day  review  period  rather  than  a  60-day 
review  period.  To  allow  interested 
parties  adequate  time  to  respond,  NIH  is 
publishing  this  notice  to  amend  the 
DATES:  section  to  read:  "Only  written 
comments  and/ or  applications  for  a 
license  which  are  received  by  the  NIH 
Office  of  Technology  Transfer  on  or 
before  December  12,  2002,  will  be 
considered." 

Dated:  September  3,  2002. 
Jack  Spiegel, 

Director,  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
[FR  Doc.  02-23333  Filed  9-12-02;  8:45  am] 

BILUNG  CODe  4140-01-P 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

Prospective  Grant  of  Exclusive 
License:  "Compositions  and  Metliods 
for  In  Vitro  Fertilization" 

agency:  National  histitutes  of  Health, 
Public  Health  Service.  HHS. 
ACTION:  Notice. 

SUMMARY:  This  is  notice,  in  accordance 
with  35  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a){l)(i),  that  the  National 
Institutes  9f  Health  (NIH).  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
invention  embodied  in:  U.S.  Patent 
Application  Serial  No.  60/091,771.  filed 
July  6, 1998.  now  converted  into  PCT 
application  nimiber  PCT/US99/ 14841 
filed  June  30. 1999  along  with  foreign 
filed  patent  applications  in  Europe. 
Canada,  Japan,  and  Australia,  entitled, 
"Compositions  and  Methods  for  In  Vitro 
Fertilization"  to  Amrad  Corporation 
Limited,  having  a  place  of  business  in 
the  country  of  Australia.  The  field  of  use 
may  be  limited  to  the  clinical  treatment 
of  infertility  in  humans.  The  United 
States  of  America  is  the  assignee  of  the 
patent  rights  in  this  invention. 
DATES:  Only  written  comments  and/or 
application  for  a  license,  which  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
November  12,  2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  applications,  inquiries, 
comments  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Marlene  Shirm,  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7056,  ext.  285; 
Facsimile:  (301)  402-0220;  e-mail: 
MS482M@NIH,GOV, 

SUPPLEMENTARY  INFORMATION:  This 
technology  relates  to  methods  for 
utilizing  Leukemia  Inhibitory  Factor 
(LIF)  (a  member  of  the  IL-6  family  of 
cytokines  that  functions  through  the 
gpl30  receptor  pathway)  to  enhance 
embryo  implantation  and  LIF 
antagonists  to  block  implantation  in 
mammals.  Previous  studies  have 
concentrated  on  the  dependence  on 
estrogen  for  embryo  implantation. 
However,  the  identification  of  LIF  as  an 
absolute  factor  necessary  for  embryo, 
implantation  offers  new  routes  to 
treatment.  This  invention  portrays  that 
a  single  dose  injection  of  recombinant 
LIF  in  LIF  deficient  mice  restores  their 


ability  to  successfully  implant  an 
embryo.  During  In  Vitro  Fertilization 
(rVF)  treatments,  the  majority  of 
embryos  are  lost  after  transfer  prior  to 
implantation.  Apparently  the  decreased 
receptivity  of  the  uterus  to  implantation 
may  be  due  to  exposures  of  high 
concentrations  of  estradiol  after 
recovery  of  the  eggs  prior  to  IVF.  The 
current  invention  portrays  that  LIF  may 
be  substituted  for  estrogen  in  embryo 
transfer  (during  IVF)  which  can  increase 
implantation  frequencies  and  alleviate 
side  effects  associated  with  increased 
levels  of  estrogen  in  the  uterine 
environment.  Furthermore,  the  viability 
of  subsequent  embryonic  development 
is  not  compromised  with  LIF. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice,  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properly  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  September  9.  2002. 
Jack  SpiegeL 

Director,  Division  of  Technology  Development 
and  Transfer,  Office  of  Technology  Transfer. 
[FR  Doc.  02-23336  Filed  9-12-02;  8:45  am) 
BILLING  COOe  4140-01-P         ' 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Health 

Prospective  Grant  of  Exclusive 
License:  "L^ser  Capture 
Microdissection  (LCM)  for  Cellular 
Protein  Analysis" 

AGENCY:  National  Institutes  of  Health, 
Public  Health  Service,  HHS. 
ACTION:  Notice. 

SUMMARY:  This  is  a  public  notice,  in 
accordance  with  35  U.S.C.  209(c)(1)  and 
37  CFR  404.7(a)(l)(i).  that  the  National 
Institutes  of  Health  (NIH),  Department 
of  Health  and  Human  Services,  is 
contemplating  the  grant  of  an  exclusive 
license  worldwide  to  practice  the 
inventions  embodied  in: 


U.S.  Patent  Application  No.  09/91 3.W.7. 
filed  August  16.  2001.  and  PCT  Appli(.ation 
No.  PCT/USOO/04023,  filed  February  16. 
2000.  "Method.s  and  Devices  for  Isolation  and 
Analysis  of  Cellular  Protein  Content"  b\ 
Liotta.  Petricoin,  Simone.  and  Emmert-But  k 
(NIH  Reference  Numbers  E-261-98/0.  1,  2) 

to  EntPharma,  Inc.,  having  a  place  of 
business  in  Rockville,  Maryland. 

The  United  States  of  America  is  the 
assignee  to  the  patent  rights  of  these 
inventions. 

The  contemplated  limited  term 
exclusive  license  may  be  restricted  to 
the  field  of  providing  in-house 
commercial  services  for  drug  design 
using  reverse  phase  protein  microarrays, 
for  non-cancer  indications  only.  The 
field  may  further  include  a  co-exclusive 
commercial  license  limited  to  the 
licensee  and  a  fixed  number  of  co- 
exclusive  licensees,  for  diagnostic 
products  and  services  using  reverse 
phase  protein  microarrays,  for  non- 
cancer  indications. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  that  are 
received  by  the  NIH  Office  of 
Technology  Transfer  on  or  before 
November  12.  2002,  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  the 
patent  application,  inquiries,  comments 
and  other  materials  relating  to  the 
contemplated  license  should  be  directed 
to:  Dale  D.  Berkley.  Ph.D.,  J.D. 
Technology  Licensing  Specialist.  Office 
of  Technology  Transfer,  National 
Institutes  of  Health,  6011  Executive 
Boulevard.  Suite  325,  Rockville,  MD 
20852-3804;  Telephone:  (301)  496- 
7735.  ext.  223;  Facsimile:  (301)  402- 
0220;  e-mail:  berkleyd@od.nih.gov.  A 
signed  Confidential  Disclosure 
Agreement  will  be  required  to  receive 
copies  of  the  patent  application. 
SUPPLEMENTARY  INFORMATION:  The 
invention  is  a  method  and  device  for  the 
analysis  of  cell  samples  where  the 
samples  are  pure  populations  or 
subpopulations  of  desired  types.  Laser 
Capture  Microdissection  (LCM)  is  used 
in  this  invention  to  retrieve  cells  of 
interest  from  a  tissue  sample,  which 
permits  proteomic  analysis  on  cells  of 
different  populations.  The  proteins  in 
the  micro-dissected  cells  are  subjected 
to  various  analytic  processes,  such  as 
immunoassays,  ID  and  2D 
electrophoresis  characterization. 
Western  blotting.  Matrix  Assisted 
Desorption/Ionization/Time  of  Flight 
(MALDI/TOF),  Liquid  Chromatography 
Quadrapole  Ion  Trap  Electrospray  (LCQ- 
MS),  and  Surface  Enhanced  Laser 
Desorption  Ionization  Spectroscopy 
(SELDI).  These  methods  allow  for  ' 
convenient  and  direct  comparison  of 
qualitative  and  quantitative  protein 
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content  of  diseased  cells  and  normal 
cells  from  the  same  tissue  sample. 

The  prospective  exclusive  license  will 
be  royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  The  prospective 
exclusive  license  may  be  granted  unless, 
within  60  days  from  the  date  of  this 
published  Notice.  NIH  receives  written 
evidence  and  argument  that  establishes 
that  the  grant  of  the  license  would  not 
be  consistent  with  the  requirements  of 
35  U.S.C.  209  and  37  CFR  404.7. 

Properljt  filed  competing  applications 
for  a  license  filed  in  response  to  this 
notice  will  be  treated  as  objections  to 
the  contemplated  license.  Comments 
and  objections  submitted  in  response  to 
this  notice  will  not  be  made  available 
for  public  inspection,  and,  to  the  extent 
permitted  by  law.  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U:S.C.  552. 


Activity 


Dated:  September  6.  2002. 
Jack  Spiegel, 

Director.  Division  of  Technology  Development 
and  Transfer.  Office  of  Technology  Transfer. 
IFR  Doc.  02-23335  Filed  9-12-02;  8:45  am) 

BILUNG  CODE  4140-01-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Substance  Abuse  and  Mental  Health 
Services  Administration 

Fiscal  Year  (FY)  2003  Funding 
Opportunities 

agency:  Substance  Abuse  and  Mental 
Health  Services  Administration,  HHS. 
ACTION:  Notice  of  Funding  Availability 
for  American  Indian/ Alaska  Native 
National  Resource  Center  for  Substance 
Abuse  Services. 


SUMMARY:  TheSubstance  Abuse  and 
Mental  Health  Services  Administration 
(SAMHSA)  Center  for  Substance  Abuse 
Prevention  (CSAP)  and  Center  for 
Substance  Abuse  Treatment  (CSAT) 
announce  the  availability  of  FY  2003 
funds  for  a  cooperative  agreement  for 
the  following  activity.  This  notice  is  not 
a  complete  description  of  the  activity; 
potential  applicants  must  obtain  a  copy 
of  the  Guidance  for  Applicants  (GFA), 
including  Part  I,  American  Indian/ 
Alaska  Native  National  Resource  Center 
for  Substance  Abuse  Services  {SP  03- 
001),  and  Part  II,  General  Policies  and 
Procedures  Applicable  to  all  SAMHSA 
Applications  for  Discretionary  Grants 
and  Cooperative  Agreements,  before 
preparing  and  submitting  an 
application. 


Application  deadline 


American  Indian/Alaska  Native  National  Resource  Cen- 
ter for  Substance  Abuse. 


Nov.  18,  2002 


Est.  funds 
FY  2003 


Est.  number 
of  awards 


Project  period 


$1,000,000 


3  years. 


The  actual  amount  available  for  the 
award  may  vary  depending  on 
unanticipated  program  requirements 
and  actual  SAMHSA  appropriations. 
This  program  is  being  announced  prior 
to  the  annual  appropriation  for  FY  2003 
for  SAMHSA's  programs.  Applications 
are  invited  based  on  the  assumption  that 
sufficient  funds  will  be  appropriated  for 
FY  2003  to  permit  funding  of  an 
American  Indian/ Alaska  Native 
National  Resource  Center  cooperative 
agreement.  This  program  is  being 
announced  in  order  to  allow  applicants 
sufficient  time  to  plan  and  prepare 
applications.  Solicitation  of  applications 
in  advance  of  a  final  appropriation  will 
also  enable  the  award  of  appropriated 
grant  funds  in  an  expeditious  manner 
and  thus  allow  prompt  implementation 
and  evaluation  of  promising  practices. 
All  applicants  are  reminded,  however. 
that  we  cannot  guarantee  sufficient 
funds  will  be  appropriated  to  permit 
SAMHSA  to  fund  the  cooperative 
agreement.  This  program  is  authorized 
under  section  516(5)  and  section  509  of 
the  Public  Health  Service  Act. 
SAMHSA's  policies  and  procedures  for 
peer  review  and  Advisory  Council 
review  of  grant  and  cooperative 
agreement  applications  were  published 
in  the  Federal  Register  (Vol.  58.  No. 
126)  on  July  2, 1993. 

General  Instructions 

Applicants  must  use  application  form 
PHS  5161-1  (Rev.  7/00).  The 


application  kit  contains  the  two-part 
application  materials  (complete 
programmatic  guidance  and  instructions 
for  preparing  and  submitting 
applications),  the  PHS  5161-1  which 
includes  Standard  Form  424  (Face 
Page),  and  other  documentation  and 
forms.  Application  kits  may  be  obtained 
from:  National  Clearinghouse  for 
Alcohol  and  Drug  Information  (NCADI), 
P.O.  Box  2345,  Rockville.  MD  20847- 
2345,  Telephone:  1-800-729-6686. 

The  PHS  5161-1  application  form  and 
the  full  text  of  the  grant  announcement 
are  also  available  electronically  via 
SAMHSA's  World  Wide  Web  Home 
Page:  bttp:// www. samhsa.gov  (Click  on 
"Grant  Opportunities"). 

When  requesting  an  application  kit, 
the  applicant  must  specify  the  particular 
announcement  number  for  which 
detailed  information  is  desired.  All 
information  necessary  to  apply, 
including  where  to  submit  applications 
and  application  deadline  instructions, 
are  included  in  the  application  kit. 

Purpose:  The  Substance  Abuse  and 
M6ntal  Health  Services  Administration 
(SAMHSA),  Center  for  Substance  Abuse 
Prevention  (CSAP)  and  Center  for 
Substance  Abuse  Treatment  (CSAT)  are 
accepting  applications  for  a  fiscal  year 
(FY)  2003  cooperative  agreement  for 
implementing  the  American  Indian/ 
Alaska  Native  National  Resource  Center 
for  Substance  Abuse  Services  (AI/AN- 
NRC). 


Eligibility:  Eligible  applicants  are 
domestic  public  and  private  non-profit 
entities  such  as  Tribes,  AI/AN  national 
organizations,  tribal  or  non-tribal 
community  based  and  faith  based 
organizations,  universities  and  colleges, 
or  a  consortiimi  of  any  of  the  above  with 
a  lead  agency/entity  designated  for  legal 
and  accounting  purposes. 

Availability  of  Funds:  It  is  expected 
that  one  cooperative  agreement,  in  the 
amount  of  approximately  $1.0  million, 
will  be  available  per  year  in  total  costs 
(direct  and  indirect).  Annual 
continuation  awards  are  dependent  on 
the  availability  of  funds  and  progress 
achieved. 

Period  of  Support:  Awards  may  be 
requested  for  up  to  3  years. 

Criteria  for  Review  and  Funding: 
General  Review  Criteria:  Competing 
applications  requesting  funding  under 
this  activity  will  be  reviewed  for 
technical  merit  in  accordance  with 
established  PHS/SAMHSA  peer  review 
procedures.  Review  criteria  that  will  be 
used  by  the  peer  review  groups  are 
specified  in  the  application  guidance 
material. 

Award  Criteria  for  Scored 
Applications:  Applicatians  will  be 
considered  for  funding  on  the  basis  of 
their  overall  technical  merit  as 
determined  through  the  peer  review 
group  and  the  appropriate  National 
Advisory  Council  review  process. 
Availability  of  funds  will  also  be  an 
award  criterion.  Additional  award 
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criteria  specific  to  the  programmatic 
activity  may  be  included  in  the 
application  guidance  materials. 

Catalog  of  Federal  Domestic 
Assistance  Number:  93.243. 

Progmm  Contact:  For  questions 
concerning  program  issues,  contact:  Jon 
Rolf,  Ph.D.,  CSAP/SAMHSA,  Rockwall 
n,  Room  800.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-0380; 
FAX  (301)  443-7072.  [e-mail] 
jrolfSlsamhsa  .gov. 

For  questicMis  regarding  grants 
management  issues,  contact: 

Steve  Hudak,  Division  of  Grants 
Management,  GPS/SAMHSA.  Rockwall 
II.  6th  floor.  5600  Fishers  Lane, 
Rockville,  MD  20857,  (301)  443-9666,  e- 
mail:  shudak@samhsa.gov. 

Public  Health  System  Reporting 
Requirements:  The  Public  Health 
System  hnpact  Statement  (PHSIS)  is 
intended  to  keep  State  and  local  health 
officials  apprised  of  proposed  health 
services  grant  and  cooperative 
agreement  applications  submitted  by 
community-based  nongovernmental 
organizations  within  their  jurisdictions. 

Community-based  nongovernmental 
service  providers  who  are  not 
transmitting  their  applications  through 
the  State  must  submit  a  PHSIS  to  the 
head(s)  of  the  appropriate  State  and 
local  health  agencies  in  the  area(s)  to  be 
affected  not  later  than  the  pertinent 
receipt  date  for  applications.  This 
PHSIS  consists  of  the  following 
information: 

a.  A  copy  of  the  face  page  of  the 
application  (Standard  form  424). 

D.  A  summary  of  the  project  (PHSIS), 
not  to  exceed  one  page,  which  provides: 

(1)  A  description  of  the  population  to 
be  served. 

(2)  A  summary  of  the  services  to  be 
provided. 

(3)  A  description  of  the  coordination 
planned  with  the  appropriate  State  or 
local  health  agencies. 

State  and  local  govenmients  and 
Indian  Tribal  Authority  applicants  are 
not  subject  to  the  Public  Health  System 
Reporting  Requirements.  Application 
guidance  materials  will  specify  if  a 
particular  FY  2003  activity  is  subject  to 
the  Public  Health  System  Reporting 
Requirements. 

PHS  Non-use  of  Tobacco  Policy 
Statement:  The  PHS  strongly  encourages 
all  grant  and  contract  recipients  to 
provide  a  smoke-free  workplace  and 
promote  the  non-use  of  all  tobacco 
products.  In  addition,  Public  Law  103- 
227.  the  Pro-Children  Act  of  1994. 
prohibits  smoking  in  certain  facilities 
(or  in  some  cases,  any  portion  of  a 
facility)  in  which  regular  or  routine 
education,  library,  day  care,  health  care, 
or  early  childhood  development 


services  are  provided  to  children.  This 
is  consistent  with  the  PHS  mission  to 
protect  and  advance  the  physical  and 
mental  health  of  the  American  people. 

Executive  Order  12372:  Applications 
submitted  in  response  to  the  FY  2003 
activity  listed  above  are  subject  to  the 
intergovenmiental  review  requirements 
of  Executive  Order  12372.  as 
implemented  through  DHHS  regulations 
at  45  CFR  Part  100.  E.O.  12372  sets  up 
a  system  for  State  and  local  government 
review  of  applications  for  Federal 
financial  assistance.  Applicants  (other 
than  Federally  recognized  Indian  tribal 
govenmients)  should  contact  the  State's 
Single  Point  of  Contact  (SPOC)  as  early 
as  possible  to  alert  them  to  the 
prospective  application(s)  and  to  receive 
any  necessary  instructions  on  the  State's 
review  process.  For  proposed  projects 
serving  more  than  one  State,  the 
applicant  is  advised  to  contact  the  SPOC 
of  each  affected  State.  A  current  listing 
of  SPOCs  is  included  in  the  application 
guidance  materials  or  on  SAMHSA's 
Web  site  under  "Assistance  with  Grant 
Applications".  The  SPOC  should  send 
any  State  review  process 
recommendations  directly  to:  Division 
of  Extramural  Activities,  Policy,  and 
Review,  Substance  Abuse  and  Mental 
Health  Services  Administration, 
Parklawn  Building,  Room  17-89,  5600 
Fishers  Lane,  Rockville,  Maryland 
20857. 

The  due  date  for  State  review  process 
recommendations  is  no  later  than  60 
days  after  the  specified  deadline  date  for 
the  receipt  of  applications.  SAMHSA 
does  not  guarantee  to  accommodate  or 
explain  SPOC  comments  that  are 
received  after  the  60-day  cut-off. 

Dated:  August  6.  2002. 
Richard  Kopanda, 

Executive  Officer.  SAMHSA. 

[FR  Doc.  02-23.340  Filed  9-12-02:  8:45  am] 

BILLING  CODE  4162-20-P 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docltet  No.  FR-4736-14] 

Notice  of  Proposed  information 
Collection  for  Public  Comment- 
Screening  and  Eviction  for  Drug  Abuse 
and  Other  Criminal  Activity 

agency:  Office  of  the  Assistant 
Secretary  for  Public  and  Indian 
Housing,  HUD. 
action:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
will  be  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 


review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  November 
12,  2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
Control  number  and  should  be  sent  to: 
Mildred  M.  Hamman.  Reports  Liaison 
Officer,  Public  and  Indian  Housing. 
Department  of  Housing  and  Urban 
Development.  451  7th  Street.  SW,, 
Room  4249,  Washington,  DC  20410- 
5000. 

FOR  FURTHER  INFORMATION  CONTACTr 

Mildred  M.  Hamman.  (202)  708-0614. 
extension  4128.  (This  is  not  a  toll-free 
number). 

SUPPLEMENTARY  INFORMATION:  The 
Department  will  submit  the  proposed 
information  collection  to  OMB  for 
review,  as  required  bv  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35.  as  amended). 

This  Notice  is  soliciting  comments 
from  members  of  the  public  and  affected 
agencies  concerning  the  proposed 
coUecticwi  of  information  to:  (1)  Evaluate 
whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  will  have  practical  utility; 
(2)  evaluate  the  accuracy  of  the  agency's 
estimate  of  the  burden  of  the  proposed 
collection  of  information;  (3)  enhance 
the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
minimize  the  burden  of  the  collection  of 
information  on  those  who  are  to 
respond,  including  through  the  use  of 
appropriate  automated  collection 
techniques  or  other  forms  of  information 
technolog\';  e.g.,  permitting  electronic 
submission  of  responses. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Screening  and 
Eviction  for  Drug  Abuse  and  other 
Criminal  Activity — Final  Rule. 

OMB  Control  Number  2577-0232. 

Description  of  the  need  for  the 
information  and  proposed  use:  This 
collection  of  information  implements 
statute.  This  collection  of  information 
implements  statute.  The  statute  gives 
Public  Housing  Agencies  (PHAs)  the 
tools  for  adopting  and  implementing 
fair,  effective,  and  comprehensive 
policies  for  denying  screening  out 
applicants  who  engage  in  illegal  drug 
use  or  other  criminal  activity  and  for 
evicting  or  terminating  assistance  of 
persons  who  engage  in  such  activity.  A 
PHA  that  administers  a  Section  8  or 
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public  housing  program  under  an 
Annual  Contributions  Contract  (ACC) 
with  HUD  may  request  criminal 
conviction  records  from  any  law 
enforcement  agency  concerning  an  adult 
member  of  a  household  applying  for 
admission  to  a  public  housing  or 
Section  8  program. 

Agency  form  numbers,  if  applicable: 
None. 

Members  of  affected  public:  State  and 
Local  Governments  (Public  Housing 
Agencies). 

Estimation  of  the  total  number  of 
hours  needed  to  prepare  the  information 
collection  including  number  of 
respondents,  frequency  of  response,  and 
hours  of  response:  4,500  PHAs 
(respondents),  once  at  admission;  per 
request  (nine  applicable  24  CFR 
sections)  one  hoiu'  per  response,  for  a 
total  reporting  burden  of  53,600  hours. 
The  current  total  burden  hours  for  this 
information  collection  are  217,850. 
Inadvertently  an  error  was  made  in 
calculating  the  total  burden.  The  correct 
annual  reporting  burden  should  have 
been  96,350  hours. 

Status  of  the  proposed  information 
collection:  Extension,  without  change. 

Authority:  Section  3506  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  Chapter  35. 
as  amended. 

Michael  Liu,  ' 

Assistant  Secretary  for  Public  and  Indian 

Housing. 

[FR  Doc.  02-23276  Filed  9-12-02:  8:45  am] 

BHJJNG  CODE  4210-33-H 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Land  Management 

[AK-962-141(>-HY-P;  F-93343-BC,  F- 
93344-BC,  DYA-12] 

Alaska  Native  Claims  Selection 

AGENCY:  Bureau  of  Land  Management, 

DOI. 

ACTION:  Notice  of  decision  approving 

lands  for  conveyance. 

summary:  As  required  by  43  CFR 
2650.7(d),  notice  is  hereby  given  that  an 
appealable  decision  approving  oil  and 
gas  for  conveyance  pursuant  to  the 
Alaska  Native  Claims  Settlement  Act,  as 
amended,  will  be  issued  to  Doyon, 
Limited.  The  oil  and  gas  was  reserved 
to  the  United  States  pursuant  to  the  Act 
of  March  8, 1922,  as  amended  and 
supplemented,  in  Native  allotment 
certificates  issued  for  the  lands 
described  below: 

Lots  1.  2.  and  3,  U.S.  Survey  No.  6986, 
Alaska,  in  T.  16  N..  R.  9  E..  Fairbanks 
Meridian; 


U.S.  Survey  No.  6991,  Alaska,  in  T.  15  N., 

R.  10  E.,  Fairbanks  Meridian  (FM); 
U.S.  Survey  No.  6994.  Alaska,  in  T.  18  N., 

R.  lOE.,  FM: 
U.S.  Survey  No.  7047,  Alaska,  in  T.  16  N., 

R.  10E..FM: 
U.S.  Survey  No.  7049,  Alaska,  inTps.  16 

N..Rs.  9andl0E..FM: 
U.S.  Survey  No.  7058,  Alaska,  in  T.  17  N., 

R.  7  E.,  FM: 
U.S.  Survey  No.  7904,  Alaska,  in  T.  18  N., 

R.  10E.,FM: 
U.S.  Survey  No.  7905,  Alaska,  in  T.  16  N., 

R.  9  E.,  FM: 
U.S.  Survey  No.  7906,  Alaska,  in  T.  16  N., 

R.  10E..FM: 
Lot  1,  U.S.  Survey  No.  7907,  Alaska,  in  T.  16 

N..  R.  9E.,FM: 
U.S.  Survey  No.  7913,  Alaska,  in  T.  16  N., 

R.  11  E.,  FM: 
U.S.  Survey  No.  7992,  Alaska,  in  T.  15  N.. 

R.  8E..FM: 
U.S.  Survey  No.  7993,  Alaska,  in  T.  15  N., 

R.  11E..FM: 
U.S.  Survey  No.  8038.  Alaska,  in  T.  17  N., 

R.  9E.,FM; 
U.S.  Survey  No.  9834,  Alaska,  in  T.  18  N., 

R.  7  E..  FM; 
Lots  1  and  2,  U.S.  Survey  No.  9836,  Alaska, 

inT.  18N.,R.  7  E..  FM; 
U.S.  Survey  No.  9877.  Alaska,  in  T.  17  N., 

R.  7  E..  FM: 
Lots  1  and  2,  U.S.  Survey  No.  9878,  Alaska, 

inT.  17N.,  R.  7E.,FM; 
U.S.  Survey  No.  9879,  Alaska,  in  T.  17  N., 

R.  7E.,FM; 
U.S.  Survey  No.  9884,  Alaska,  in  T.  16  N., 

R.  10  E..  FM: 
Lots  1  and  2.  U.S.  Survey  No.  9892,  Alaska, 

in  Tps.  16  N.,  Rs.  8  and  9  E.,  FM; 
U.S.  Survey  No.  9893,  Alaska,  in  T.  16  N., 

R.  9E.,FM: 
U.S.  Survey  No.  9894,  Alaska,  in  T.  16  N., 

R.  9  E..  FM; 
U.S.  Survey  No.  9895,  Alaska,  in  T.  16  N., 

R.  9E.,FM: 
Lots  1,  2,  and  3,  U.S.  Survey  No.  9898, 

Alaska,  in  T.  16  N.,  R.  8  E.,  FM; 
U.S.  Survey  No.  9899,  Alaska,  in  T.  16  N., 

R.  8  E.,  FM: 
Lots  1  to  4,  inclusive,  U.S.  Survey  No.  9900, 

Alaska,  in  Tps.  16  N.,  Rs.  8  and  9  E.,  FM. 

The  lands  are  located  in  the  vicinity 
of  Birch  Creek,  Alaska,  and  aggregate 
3,179.16  acres.  Notice  of  the  decision 
will  also  be  published  four  times  in  the 
Fairbanks  Daily  News-Miner. 
DATES:  The  time  limits  for  filing  an 
appeal  are: 

1 .  Any  party  claiming  a  property 
interest  which  is  adversely  affected  by 
the  decision  shall  have  until  October  15, 
2002,  to  file  an  appeal. 

2.  Parties  receiving  service  of  the 
decision  by  certified  mail  shall  have  30 
days  from  the  date  of  receipt  to  file  an 
appeal. 

Parties  who  do  not  file  an  appeal  in 
accordance  with  the  requirements  of  43 
CFR  part  4,  Subpart  E,  shall  be  deemed 
to  have  waived  their  rights. 
ADDRESSES:  A  copy  of  the  decision  may 
be  obtained  from:  Bureau  of  Land 


Management,  Alaska  State  Office,  222 
West  Seventh  Avenue,  #13,  Anchorage, 
Alaska  99513-7599. 

FOR  FURTHER  INFORMATION  CONTACT: 
Christy  Favorite,  907-271-5656,  or  by  e- 
mail  at  cfavorit®ak.blm.gov. 

Christy  Favorite, 

Land  Law  Examiner,  Branch  ofANCSA 

Adjudication. 

[FR  Doc.  02-23301  Filed >&-12-02;  8:45  am) 

BILUNG  CODE  4310-<S-P 


DEPARTMENT  OF  THE  INTERIOR 

Minerals  Management  Service 

Minerals  Management  Advisory  Board 
Notice  of  Renewal 

AGENCY:  Minerals  Management  Service, 
Interior. 

SUMMARY:  This  notice  is  published  in 
accordance  with  section  9(a)(2]  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  Appendix).  Notice  is  hereby 
given  that  the  Secretary  of  the  Interior 
is  renewing  the  Minerals  Management 
Advisory  Board  Charter. 

FOR  FURTHER  INFORMATION  CONTACT: 
Department  of  the  Interior,  Minerals 
Management  Service,  Office  of  Policy 
and  Management  Improvement,  Mail 
Stop  4230, 1849  C  Street,  NW.. 
Washington,  DC  20240-0001. 

SUPPLEMENTARY  INFORMATION:  The 

purpose  of  the  Minerals  Management 
Advisory  Board  is  to  provide  advice  to 
the  Secretary  of  the  Interior  and  other 
officers  of  the  Department  of  the  Interior 
in  the  performance  of  discretionary 
functions  of  the  Outer  Continental  Shelf 
Lands  Act,  as  amended,  including  all 
aspects  of  leasing,  exploration, 
development,  and  protection  of  the 
resources  of  the  OCS.  It  also  allows  the 
Board  to  advise  the  Department  on 
discretionary  functions  imder  the 
Federal  Oil  and  Gas  Royalty 
Management  Act  of  1982,  the  Federal 
Oil  and  Gas  Royalty  Simplification  and 
Fairness  Act,  the  Geothermal  Steam  Act 
of  1970,  the  Mineral  Leasing  Act,  and 
the  Mineral  Leasing  Laws  for  Indian 
Lands. 

Certification 

I  hereby  certify  that  the  renewal  of  the 
Minerals  Management  Advisory  Board 
Charter  is  in  the  public  interest  in 
connection  with  the  performance  of 
duties  imposed  on  the  Department  of 
the  Interior  by  43  U.S.C.  1331  et  seq.,  30 
U.S.C.  1701  et  seq.,  and  30  U.S.C.  1001 
et  seq. 
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Dated:  September  6,  2002. 
Gale  A  Norton, 

Secretary  of  the  Interior. 

[FR  Doc.  02-23272  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4310-MR-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Paric  Service 

Personal  Watereraft  Use  on  Laics 
Powell,  Draft  Environmental  Impact 
Statement,  Glen  Canyon  National 
Recreation  Area,  Arizona  and  Utah 

AGENCY:  National  Park  SMvice, 
Department  of  the  Interior. 
ACTION:  Notice  of  availability  of  the  draft 
environmental  impact  statement  for  the 
personal  watereraft  use  on  Lake  Powell, 
Glen  Canyon  National  Recreation  Area. 

SUMMARY:  Pursuant  to  §  102(2)(C)  of  the 
National  Environmental  Policy  Act  of 
1969  (Pub  L.  91-190,  as  amended),  and 
the  Coimcil  on  Environmental  Quality 
Regulations  (40  CFR  part  1500-1508), 
the  National  Park  Service  (NPS), 
Department  of  the  Interior,  has  prepared 
a  draft  Environmental  Impact  Statement 
(DEIS)  assessing  the  potential  impacts  of 
personal  watereraft  (PWC)  use  for  Glen 
Canyon  National  Recreation  Area.  The 
DEIS  describes  and  analyzes  three 
alternatives  to  manage  personal 
watereraft  on  Lake  Powell  to  provide  for 
the  long-term  protection  of  park 
resources  while  allowing  a  range  of 
recreational  opportimities  to  support 
visitor  needs.  Specifically,  this 
environmental  impact  statement 
evaluates  three  alternatives  for 
managing  personal  watereraft  use  on 
Lake  Powell  within  Glen  Canyon 
National  Recreation  Area.  Each 
alternative  identifies  proposed  actions 
related  to  visitor  use  zones  and 
accessible  developed  areas,  facilities 
and  recreational  services,  visitor  safety 
and  conflicts,  resource  protection,  and 
park  operations. 

This  document  is  used  to  make 
reasoned  decisions  about  whether  to 
continue  personal  watereraft  use  at  Glen 
Canyon  NRA.  NPS  will  make  the 
determination  based  on  the  unit's 
enabling  statute,  mission,  management 
objectives,  resources,  values,  and  other 
uses,  as  well  as  impacts  from  personal 
watereraft  on  the  imit.  Consistent  with 
Bluewater  Network  v.  Stanton,  No. 
CV02093  (D.D.C.  2000)  and  the 
settlement  agreement  approved  by  the 
court  on  April  11,  2001,  the 
environmental  impact  statement 
includes  an  evaluation  of  various 
personal  watereraft  use  alternatives  to 
determine  their  effects  on  water  quality, 


air  quality,  soimdscapes,  wildlife, 
wildlife  habitat,  shoreline  vegetation, 
visitor  conflicts,  safety,  and  other 
appropriate  topics. 

Public  meetings  were  initiated  in 
August  2001  to  solicit  early  input  into 
the  scope  and  range  of  issues  to  be 
analyzed.  A  notice  of  intent  announcing 
the  decision  to  prepare  the 
Environmental  Impact  Statement  was 
published  in  the  Federal  Register  on 
August  1,  2001.  Scoping  comments 
continued  to  be  accepted  and 
considered  within  the  planning  process. 

During  this  comment  period,  the  NPS 
facilitated  several  hundred  discussions 
and  briefings  with  congressional 
delegations,  local  elected  officials,  tribal 
representatives,  public  service 
organizations,  educational  institutions, 
and  other  interested  members  of  the 
public.  Over  3500  letters  and  e-mail 
messages  concerning  personal 
watereraft  use  on  Ljike  Powell  were 
received.  The  major  issues  raised  during 
this  period  are  siunmarized  in  Chapter 
1 ,  Purpose  and  Need  for  Action. 

The  DEIS  includes  two  "action" 
alternatives  and  one  "no  action" 
(existing  conditions)  alternative.  Under 
all  the  action  alternatives,  a  Special 
Regulation  would  be  promulgated  to 
address  the  continued  use  of  personal 
watereraft  in  the  recreation  area,  in 
accordance  with  settlement  agreement 
signed  by  the  United  States  District 
Court  for  the  District  of  Columbia  on 
April  11,  2001.  This  agreement  between 
the  NPS  and  Bluewater  Network 
requires  all  park  units  wishing  to 
continue  personal  watereraft  use  to 
promulgate  special  regulations  after  an 
environmental  analysis  is  conducted  in 
accordance  with  the  1969  National 
Environmental  Policy  Act. 

Alternative  A,  Continue  PWC  Use  as 
Currently  Managed  under  a  Special 
Regulation,  evaluates  the  impacts  from 
the  continuation  of  the  present 
management  direction,  as  established  by 
the  1979  General  Management  Plan  for 
Glen  Canyon  NRA.  Under  this 
alternative,  personal  watereraft  use 
would  continue  as  currently  managed 
under  a  special  regulation  and  would  be 
authorized  for  all  areas  of  the  recreation 
area  above  Glen  Canyon  Dam,  except 
where  previously  prohibited  by  the 
Superintendent's  Compendium. 

Alternative  B,  Promulgate  a  Special 
Regulation  to  Continue  PWC  Use  with 
Additional  Management  Restrictions, 
the  preferred  alternative,  would 
continue  personal  watereraft  use  in  the 
recreation  area  under  a  special 
regulation  with  additional  management 
restrictions.  Personal  watereraft  use 
would  be  prohibited  in  portions  of  the 
Colorado,  Escalante,  Dirty  Devil,  and 


San  Juan  Rivers  to  increase  protection  of 
environmental  values  and  reduce  visitor 
conflict.  To  further  reduce  visitor 
conflict  and  improve  visitor  experience, 
speed  restrictions  would  also  be 
imposed  in  areas  of  the  Escalante  and 
Dirty  Devil  Rivers.  Educational 
programs  and  materials  would  be 
enhanced  to  provide  more  information 
to  visitors  on  watereraft  use  and  safety 
as  well  as  recreation  area  resources. 
Development  of  a  monitoring  program 
to  evaluate  the  effects  of  personal 
watereraft  on  recreation  area  resources 
is  emphasized.  The  preferred  alternative 
also  calls  for  the  preparation  of  a  Lake 
Management  Plan  to  comprehensively 
consider  all  lake  watereraft  use. 

Under  Alternative  C,  No  Action 
(Personal  Watereraft  Use  Eliminated) 
the  National  Park  Service  would  not 
take  any  rule-making  action  to  authorize 
personal  watereraft  use  in  the  recreation 
area.  Personal  watereraft  use  could 
continue  until  the  settlement  agreement 
deadline  occurs,  after  which  time  their 
use  would  be  discontinued. 
DATES:  The  National  Park  Service  will 
accept  comments  from  the  public  on  the 
Draft  Environmental  Impact  Statement 
for  60  days  from  the  date  the 
Environmental  Protection  Agency  posts 
its  notice  of  filing  in  the  Federal 
Register.  The  NPS  will  conduct  public 
meetings  to  facilitate  public  review  and 
comment  on  the  DEIS.  The  meeting 
dates  and  times  will  be  made  available 
through  press  releases  and  on  the  Glen 
Canyon  NRA  Web  site  at  http:// 
www.nps.gov/glca/plan.htm.  Or,  you 
can  get  specific  meeting  locations, 
times,  and  dates  by  contacting  Park 
Planning,  Glen  Canyon  NRA,  P.O.  Box 
1507,  Page,  Arizona,  86040,  or  by 
telephone  at  (928)  608-6200. 
ADDRESSES:  Information  will  be 
available  for  public  review  and 
comment  at  the  Carl  Hayden  Visitor 
Center,  Glen  Canyon  Dam.  1000  Hwy. 
89,  Page,  Arizona.  86040.  (928)  608- 
6404,  in  the  office  of  the 
Superintendent,  Park  Headquarters,  691 
Scenic  View  Drive,  Page,  Arizona. 
86040,  (928)  608-6200,  and  at  the 
following  Web  site  http://www.nps.gov/ 
glca/plan.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Brian  Wright,  Glen  Canyon  National 
Recreation  Area,  (928)  608-6339. 
SUPPLEMENTARY  INFORMATION:  The  DEIS 
is  now  available  for  public  review. 
Interested  persons  and  organizations 
wishing  to  express  any  concerns  or 
provi(M  relevant  information  are 
encouraged  to  send  comments  to 
Superintendent,  Glen  Canyon  National 
Recreation  Area,  P.O.  Box  1507,  Page, 
Arizona  86040,  or  contact  Park  Planning 
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via  telephone  at  (928)  608-6200.  The 
document  may  be  obtained  from  the 
park  (printed  copy  or  CD  copy)  and  is 
also  available  at  area  libraries.  You  may 
also  comment  via  the  Email  to 
glca_pwc@nps.gov.  Please  submit 
Internet  comments  avoiding  the  use  of 
special  characters  and  any  form  of 
encryption.  Please  also  include  "Attn: 
Park  Planning"  and  your  name  and 
return  address  in  your  Internet  message. 
If  you  do  not  receive  a  confirmation 
from  the  system  that  we  have  received 
your  Internet  message,  contact  us 
directly  at  (928)  608-6200. 

All  written  comments  must  be 
postmarked  no  later  than  60  days  from 
the  date  the  Environmental  Protection 
Agency  posts  its  notice  of  filing  in  the 
Federal  Register.  The  end  date  for  the 
comment  period  is  not  known  at  this 
time.  Once  the  end  date  is  established, 
a  notice  will  be  sent  to  agencies  and 
individuals  on  the  mailing  list. 

If  individuals  submitting  conaments 
request  that  their  name  or/ and  address 
be  withheld  from  public  disclosure,  it 
will  be  honored  to  the  extent  allowable 
by  law.  Such  requests  must  be  stated 
prominently  in  the  beginning  of  the 
comments.  There  also  may  be 
circimistances  wherein  the  MPS  will 
withhold  a  respondent's  identity  as 
allowable  by  law.  As  always:  NPS  will 
make  available  to  public  inspection  all 
submissions  from  organizations  and 
business;  and,  anonymous  comments 
may  not  be  considered. 

Following  the  formal  DEIS  review 
period,  comments  received  will  be 
considered  in  preparing  the  Final  EIS 
(FEIS).  The  FEIS  is  anticipated  to  be 
complete  in  January  2003.  Its 
availability  will  be  similarly  announced 
in  the  Federal  Register.  Subsequently,  a 
Record  of  E)ecision  may  be  approved  by 
the  Regional  Director.  Intermountain 
Region,  no  sooner  than  30  days  after  the 
release  of  the  FEIS.  The  official 
responsible  for  the  final  decision  is  the 
Regional  Director,  Intermountain 
Region;  subsequently  the  official  who 
will  be  responsible  for  implementation 
will  be  the  Superintendent,  Glen 
Canyon  National  Recreation  Area. 

Dated:  August  2.  2002. 
Karen  Wade, 

Director,  Intermountain  Region.  National 
Park  Service. 

[FR  Doc.  02-23371  Filed  &-12-02;  8:45  am] 
BRJJNG  CODE  4310-70-P 


DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Right  of  Way  Request,  Environmental 
Assessment  or  Environmental  Impact 
Statement,  Chesapeake  and  Ohk> 
Canal  National  Historical  Park 

AGENCY:  National  Park  Service, 
Department  of  Interior. 
ACTION:  Notice  of  intent  to  prepare 
either  an  environmental  assessment  or 
environmental  impact  statement  on  a 
request  by  Duke  Energy  Frederick,  LLC 
for  a  right-of-way  permit  for  Water 
conveyance  pipelines  associated  with  a 
proposed  electric  power  plant. 

summary:  The  National  Park  Service 
(NPS)  is  evaluating  a  right-of-way 
(ROW)  request  by  Duke  Energy 
Frederick,  LLC,  of  Houston,  Texas,  for 
construction  of  two  pipelines  across  the 
Chesapeake  and  Ohio  Canal  National 
Historical  Park  (C&O  Canal  NHP).  The 
four  alternative  locations  proposed  for 
the  placement  of  the  ROW  are  between 
mileposts  45  and  47  along  the  canal 
near  the  community  of  Point  of  Rocks  in 
Frederick  County,  Maryland.  Each  of  the 
alternatives  is  approximately  60  feet  in 
width  by  300  feet  to  1150  feet  in  length. 
The  power  generating  facility  itself  is 
not  adjacent  to  the  park  but  is 
approximately  7,700  feet  from  the  park 
boundary.  The  proposed  power 
generating  facility  is  subject  to  licensing 
and  permitting  by  the  state  of  Maryland. 

The  proposed  pipelines  will  provide 
water  for  cooling  and  other  purposes  for 
two  gas  and  one  steam  turbine 
generators  with  a  combined  output  of 
640  MW.  One  24-inch  raw  water 
pipeline  will  withdraw  a  maximum  of 
7.5  million  gallons  per  day  from  the 
Potomac  River  while  a  second  10-inch 
pipeline  will  return  approximately  0.8 
million  gallons  per  day. 

Consistent  with  the  requirements  of 
the  National  Environmental  Policy  Act 
of  1969  (NEPA).  NPS  is  soliciting 
comments  from  concerned  parties 
respecting  the  proposed  right-of-way 
permit's  potential  effects  on  the  quality 
of  the  hiunan  environment.  NPS  will 
consider  the  comments  from  this 
scoping  process  in  determining  whether 
to  prepare  an  Environmental 
Assessment  (EA)  or  Environmental 
Impact  Statement  (EIS)  on  this  right-of- 
way  application.  Should  NPS  choose  to 
prepare  an  EIS,  notice  of  this  decision 
will  be  published  in  the  Federal 
Register.  In  this  event,  the  NPS  will 
invite  additional  comments.  However, 
persons  commenting  on  this  notice 
would  not  need  to  provide  additional  or 
duplicate  comments. 


NPS's  environmental  analysis  will 
identify  the  reasonably  foreseeable 
direct,  indirect  and  cvmiulative  effects  of 
the  proposed  right-of-way  permit,  and 
will  develop  and  evaluate  alternatives  to 
address  NPS  natural  resource,  cultiiral 
resource  and  visitor  use  concerns. 
Alternatives  may  include  mitigation  and 
measures  necessary  to  avoid  adverse 
impacts  to  park  values  and  purposes, 
including  natural  and  cultural 
resources. 

NPS  will  consult  with  State  and 
federal  agencies  including  the  Maryland 
departments  of  Environment  and 
Natural  Resources,  the  U.S.  Fish  and 
Wildlife  Service,  the  Army  Corps  of 
Engineers,  the  State  Historical  Trust  and 
other  interested  parties  during  the 
NEPA  compliance  process.  NPS  will,  to 
the  greatest  extent  practicable, 
coordinate  its  activities  with  other 
agencies  to  avoid  unnecessary 
duplication. 

A  fact  sheet  and  map  describing  this 
proposed  action  will  be  available  for 
public  review  and  comment.  Public 
meetings  will  be  held  in  the  vicinity  of 
the  proposed  project  during  the  scoping 
period.  In  addition  to  describing  the 
proposed  action  the  fact  sheet  will 
contain  a  map  showing  alternative 
locations  identified  to  date  and  indicate 
when  and  where  public  meetings  will 
be  held.  A  press  release  will  further 
notify  interested  persons  and  groups 
that  this  information  is  available.  "The 
public  may  request  this  information  by 
contacting  the  superintendent  at  the 
address  below 

DATES:  The  scoping  and  comment 
period  will  end  45  days  from  the  date 
of  publication  in  the  Federal  Register. 

FOR  FURTHER  INFORMATION,  CONTACT: 
Individual  copies  of  the  Fact  Sheet  can 
be  requested  by  writing  to  Park 
Superintendent,  1850  Dual  Highway, 
Suite  100,  Hagerstown,  MD  21740. 
Identical  information  is  available  on  the 
park's  Internet  page  at  http:// 
www.nps.gov/choh . 

Douglas  D.  Faris, 

Superintendent,  C80  Canal  National 
Historical  Park. 

[FR  Doc.  02-23370  Filed  9-12-02;  8:45  am] 
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DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

Cape  Cod  Natk)nal  Seashore,  South 
Weimeet,  MA,  Cape  Cod  NatkNWI 
Seashore  Advisory  Commission  Two 
Hundred  Thirty  Eighth  Meeting;  Notice 
of  Meeting 

Notice  is  hereby  given  in  accordance 
with  the  Federal  Advisory  Committee 
Act  (Pub.  L.  92-463,  86  Stat.  770.  5 
U.S.C.  App  1,  section  10),  that  a  meeting 
of  the  Cape  Cod  National  Seashore 
Advisory  Commission  will  be  held  on 
Friday,  September  27,  2002. 

The  Commission  was  reestablished 
pursuant  to  Public  Law  87-126  as 
amended  by  Public  Law  105-280.  The 
purpose  of  the  Commission  is  to  consult 
with  the  Secretary  of  the  Interior,  or  his 
designee,  with  respect  to  matters 
relating  to  the  development  of  Cape  Cod 
National  Seashore,  and  with  respect  to 
carrying  out  the  provisions  of  sections  4 
and  5  of  the  Act  establishing  the 
Seashore. 

The  Commission  members  will  meet 
at  1  p.m.  at  Headquarters,  Marconi 
Station,  Wellfleet,  Massachusetts  for  the 
regular  business  meeting  to  discuss  the 
following: 

1.  Adoption  of  Agenda 

2.  Approval  of  minutes  of  previous 

meeting  (April  26,  2002) 

3.  Reports  of  Officers 

4.  Reports  of  Subcommittees 
Nickerson  Fellowship 

5.  Superintendent's  Report 
News  from  Washington 
New  Beach  in  Eastham 
Construction  of  Salt  Pond  Visitor 

Center 
Penniman  House 
Highlands  Center 

Long  Term  Transportation  Planning, 
Doane  Road 

6.  Old  Business 
Pheasant  Hunting 

7.  New  Business 

8.  Date  and  agenda  for  next  meeting 

9.  Public  comment  and 

10.  Adjournment 

The  meeting  is  open  to  the  public.  It 
is  expected  that  15  persons  will  be  able 
to  attend  the  meeting  in  addition  to 
Commission  members. 

Interested  persons  may  make  oral/ 
written  presentations  to  the  Commission 
during  the  business  meeting  or  file 
written  statements.  Such  requests 
should  be  made  to  the  park 
superintendent  at  least  seven  days  prior 
to  the  meeting.  Further  information 
concerning  the  meeting  may  be  obtained 
frt]m  the  Superintendent,  Cape  Cod 
National  Seashore,  99  Marconi  Site 
Road,  Wellfleet,  MA  02667. 


Dated:  September  3,  2002. 
Michael  Murray, 
Acting  Superintendent. 
[FR  Doc.  02-23372  Filed  9-12-02:  8:45  am] 
BHJJNG  CO06  4310-70-P 

DEPARTMENT  OF  THE  INTERIOR 

National  Park  Service 

National  Capital  Memorial 
Commission;  Notice  of  Public  Meeting 

agency:  National  Park  Service,  Interior. 
ACTION:  Notice  of  meeting. 

SUMMARY:  Notice  is  hereby  given  in 
accordance  with  the  Federal  Advisory , 
Committee  Act  that  a  meeting  of  the 
National  Capital  Memorial  Commission 
(the  Commission)  will  be  held  at  10 
a.m.,  on  Tuesday,  September  24,  2002, 
at  the  National  Building  Museum,  Room 
312,  5th  and  F  Streets,  NW., 
Washington,  E)C. 

The  purpose  of  the  meeting  will  be  to 
discuss  currently  authorized  and 
proposed  memorials  in  the  District  of 
Coliunbia  and  environs. 

In  addition  to  discussing  general 
matters  and  conducting  routine 
business,  the  Commission  will  review 
the  following: 

Action  Items 

Legislative  proposals  introduced  in 
the  107th  Congress  to  establish 
memorials  in  the  District  of  Columbia 
and  its  environs: 

a.  S.  281,  as  amended,  the  Vietnam 
Veterans  Memorial  Education  Center 
(Title  I),  and  the  Commemorative  Works 
Act  Amendments  (Title  II). 

b.  H.R.  2918,  a  bill  to  estabhsh  a 
Native  American  Memorial  in  the 
District  of  Columbia. 

c.  H.R.  4964,  a  bill  to  establish  a 
Slavery  Memorial  in  the  District  of 
Coliunbia. 

d.  H.R.  2982,  as  amended,  a  bill  to 
establish  a  Terrorist  Victims  Memorial. 

Other  Business 

General  matters  and  routine  business. 

The  meeting  will  be  open  to  the 
public.  Any  person  may  file  with  the 
Conunission  a  written  statement 
concerning  the  matters  to  be  discussed. 
Persons  who  wish  to  file  a  written 
statement  or  testify  at  the  meeting  or 
who  want  further  information 
concerning  the  meeting  may  contact  Ms. 
Nancy  Yoimg,  Secretary  to  the 
Conunission,  at  (202)  619-7097. 
DATES:  The  Commission  is  scheduled  to 
meet.on  September  24,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
Room  312,  National  Building  Museum, 


5th  and  F  Streets,  NW.,  Washington,  DC 
20001. 

FOR  FUTHER  INFORMATION  CONTACT:  Ms. 
Nancy  Young,  Secretary  to  the 
Commission,  202-619-7097. 
SUPPLEMENTARY  INFORMATION:  Due  to 
unintentional  mis-routing  of  this  notice 
during  a  National  Park  Service  move, 
the  notice  could  not  be  published  at 
least  15  days  prior  to  the  meeting  date. 
The  National  Park  Service  regrets  this 
error,  but  is  compelled  to  hold  the 
meeting  as  scheduled  because  of  the 
significant  sacrifice  re-scheduling 
would  require  of  commission  members 
who  have  adjusted  their  schedules  to 
acconmiodate  the  proposed  meeting 
date  and  the  high  level  of  anticipation 
by  all  parties  who  will  be  affected  by  the 
outcome  of  the  commission's  actions. 
Since  the  proposed  meeting  date  has 
received  widespread  publicity  among 
the  parties  most  affected,  the  National 
Park  Service  believes  that  the  public 
interest  will  not  be  adversely  affected  by 
the  less-than-1 5-day s  advance  notice  in 
the  Federal  Register.  The  Commission 
was  established  by  Public  Law  99-652. 
the  Commemorative  Works  Act  (40 
U.S.C.  1001  et.  seq),  to  advise  the 
Secretary  and  the  Administrator, 
General  Services  Administration,  (the 
Administrator)  on  policy  and 
procedures  for  establishment  of  (and 
proposals  to  establish)  commemorative 
works  in  the  District  of  Columbia  and  its 
environs,  as  well  as  such  other  matters 
as  it  may  deem  appropriate  concerning 
commemorative  works. 

The  Commission  examines  each 
memorial  proposal  for  conformance  to 
the  Conunemorative  Works  Act,  and 
makes  reconunendations  to  the 
Secretary  and  the  Administrator  and  to 
Members  and  Committees  of  Congress. 
The  Commission  also  serves  as  a  source 
of  information  for  persons  seeking  to 
establish  memorials  in  Washington.  DC 
and  its  environs. 

The  members  of  the  Commission  are 
as  follows: 

Director.  National  Park  Service 

Chairman,  National  Capital  Planning 
Commission 

Architect  of  the  Capitol 

Chairman.  American  Battle 
Monuments  Commission 

Chairman,  Commission  of  Fine  Arts 

Mayor  of  the  District  of  Columbia 

Administrator,  General  Services 
Administration 

Secretary  of  Defense 

Dated:  August  9,  2002. 
P.  Daniel  Smith, 

Special  Assistant  to  the  Director.  National 

Park  Service. 

[FR  Doc,  02-23373  Filed  9-12-02:  8:45  am] 
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INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-965, 971-972, 
979,  and  981  (Final)] 

Certain  Cold-Rolled  Steel  Products 
from  Australia,  India,  Japan,  Sweden, 
and  Thailand 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines,-  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (the  Act).'  that 
an  industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  cind  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Australia,  India,  Japan, 
Sweden,  and  Thailand  of  certain  cold- 
rolled  steel  products,  provided  for  in 
headings  7209,  7210,  7211,  7212,  7225, 
and  7226  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  September  28. 
2001,  following  receipt  of  petitions  filed 
with  the  Commission  and  Commerce  by 
Bethlehem  Steel  Corporation, 
Bethlehem,  PA;  LTV  Steel  Co.,  Inc., 
Cleveland,  OH;  National  Steel 
Corporation,  Mishawaka,  IN; "  Nucor 
Corporation,  Charlotte,  NC;  Steel 
Dynamics  Inc.,  Butler,  IN;  United  States 
Steel  LLC,  Pittsburgh,  PA;  WCI  Steel, 
Inc.,  Warren,  OH;  and  Weirton  Steel 
Corporation,  Weirton,  WV. 

The  final  phase  of  the  investigations 
was  scheduled  by  the  Commission 
following  notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  certain  cold-rolled  steel 
products  from  Australia,  India,  Japan, 
Sweden,  and  Thailand  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act.s  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  Washington,  DC,  and  by 


'  The  record  is  defined  in  sec.  207. 2(f)  of  the 
Commission's  Rules  of  Practice  and  Procedure  (19 
CFR  207.2(f)). 

*  Commissioner  Lynn  M.  Bragg  dissenting. 

M9U.S.C.  1673d(b). 

'*  National  Steel  Corporation  is  not  a  petitioner 
with  respect  to  )apan. 

M9  U.S.C.  1673b(b). 


publishing  the  notice  in  the  Federal 
Register  of  June  3,  2002  (67  FR  38291). 
The  hearing  was  held  in  Washington, 
DC,  on  July  18,  2002,  and  all  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 
counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Conmierce  on 
September  5,  2002.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3536  (September  2002), 
entitled  Certain  Cold-Rolled  Steel 
Products  from  Australia,  India,  Japan, 
Sweden,  and  Thailand:  Investigations 
Nos.  731-TA-965,  971-972,  979,  and 
981  (Final). 

Issued:  September  9.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23347  Filed  9-12-02;  8:45  am) 

BILLING  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Inv.  No.  337-TA-456] 

In  the  Matter  of  Certain  Gel-Filled  Wrist 
Rests  and  Products  Containing  Same; 
Notice  of  Commission  Decision  to 
Review  Portions  of  an  Initial 
Determination  Finding  No  Violation  of 
Section  337  of  the  Tariff  Act  of  1930 

AGENCY:  International  Trade 

Commission. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  that 
the  U.S.  International  Trade 
Commission  has  determined  to  review 
certain  portions  of  a  final  initial 
determination  (ID)  of  the  presiding 
administrative  law  judge  (ALJ)  finding 
no  violation  of  section  337  of  the  Tariff 
Act  of  1930,  as  amended,  in  the  above- 
captioned  investigation. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mary  Elizabeth  Jones,  Esq.,  Office  of  the 
General  Counsel,  U.S.  International 
Trade  Commission,  500  E  St.  SW., 
Washington,  DC  20436,  telephone  (202) 
205-3106.  Hearing-impaired  persons  are 
advised  that  information  on  this  matter 
can  be  obtained  by  contacting  the 
Commission's  TDD  terminal  at  (202) 
205-1810.  General  information 
concerning  the  Commission  may  also  be 
obtained  by  accessing  its  Internet  server 
{http://www.usitc.gov).  Copies  of  the 
public  version  of  the  ALJ's  ID  and  all 
other  nonconfidential  doctunents  filed 
in  connection  with  this  investigation  are 
or  will  be  available  for  inspection 
during  official  business  hours  (8:45  a.m. 


to  5:15  p.m.)  In  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission,  500  E  St.  SW., 
Washington,  DC  20436,  telephone  (202) 
205-2000. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  ordered  the  institution  of 
this  investigation  on  May  17,  2001, 
based  on  a  complaint  filed  on  behalf  of 
3M  Innovative  Properties  Company  and 
Minnesota  Mining  &  Manufacturing 
Company  (now  called  3M  Company), 
both  of  St.  Paul,  Minnesota  (collectively 
"complainants").  66  FR  27535  (May  17, 
2001).  The  complaint  alleged  violations 
of  section  337  in  the  importation,  sale 
for  importation,  and  sale  within  the 
United  States  after  importation  of 
certain  gel-filled  wrist  rests  by  reason  of 
infringement  of  claims  1,  3,  6,  7,  or  8  of 
U.S.  Letters  Patent  5,713,544  ("the  "544 
patent").  The  complaint  named  eight 
respondents:  Velo  Enterprise  Co., 
Taiwan;  Aidma  Enterprise  Co.  Ltd., 
Taiwan;  Good  Raise  Chemical  Industry 
Co.,  Ltd.,  Taiwan;  ACCO  Brands,  Inc., 
Lincolnshire,  Illinois;  Curtis  Computer 
Products  Inc.,  Provo,  Utah;  Alsop,  Inc., 
Bellingham,  Washington;  American 
Covers  Inc.,  Draper,  Utah;  and  Gemini 
Industries,  Inc.,  Clifton,  New  Jersey.  Id. 
The  complaint  and  notice  of 
investigation  were  later  amended  to  add 
Crown  Vast  Development  Ltd.,  Taiwan, 
and  Homleon  Company,  Ltd.,  Taiwan, 
as  respondents. 

On  January  7,  2002,  complainants  and 
respondents  filed  their  "Stipulation 
Concerning  Domestic  Industry," 
stipulating  and  agreeing  to  certain  facts 
relating  to  the  establishment  of  the 
economic  prong  of  the  domestic 
industry.  An  evidentiary  hearing  was 
held  from  January  14,  2002,  through 
January  18,  2002.  On  October  22,  2001, 
the  ALJ  issued  an  ID  (ALJ  Order  No.  6) 
granting  complainants'  unopposed 
motion  to  terminate  the  investigation 
with  respect  to  Gemini  Industries,  Inc., 
on  the  basis  of  a  consent  order.  On 
January  9,  2002,  the  ALJ  issued  an  ID 
(ALJ  Order  No.  12)  finding  respondents 
Good  Raise  and  Aidma  in  default.  On 
May  15,  2002,  the  ALJ  issued  an  ID  (ALJ 
Order  No.  15)  granting  complainants' 
unopposed  motion  to  terminate  the 
investigation  with  respect  to  Curtis 
Computer  Products  Inc.,  on  the  basis  of 
a  consent  order.  On  May  21,  2002,  the 
ALJ  issued  an  ID  (ALJ  Order  No.  16) 
granting  complainants'  unopposed 
motion  to  terminate  the  investigation 
with  respect  to  AUsop,  Inc.,  on  the  basis 
of  a  consent  order.  None  of  these  IDs 
were  reviewed  by  the  Commission. 

On  July  24,  2002,  the  ALJ  issued  his 
final  LD,  concluding  that  there  was  no 
violation  of  section  337,  based  on  the 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


58075 


following  findings:  (a)  complainants 
have  not  established  that  any  accused 
product  infringes  any  asserted  claim  of 
the  "544  patent;  (b)  invalidity  of  the 
"544  patent  due  to  obviousness  has 
been  established  by  clear  and 
convincing  evidence;  (c)  invalidity  of 
the  "544  patent  due  to  a  failure  to 
disclose  the  best  mode  has  been 
established  by  clear  and  convincing 
evidence;  and  (d)  it  has  been  established 
that  complainants  do  not  practice  the 
"544  patent  and  that  therefore  the 
domestic  industry  requirement  of 
section  337  is  not  met.  The  ALJ  also 
found  that:  (a)  Respondents  have  failed 
to  establish  by  clear  and  convincing 
evidence  that  the  "544  patent  is  invalid 
due  to  anticipation;  (b)  invalidity  of  the 
"544  patent  due  to  the  lack  of  a  written 
description  or  the  lack  of  enablement 
•  has  not  been  established  by  clear  and 
convincing  evidence;  (c)  invalidity  of 
the  "544  patent  due  to  indefiniteness 
has  not  been  established  by  clear  and 
convincing  evidence;  (d)  invalidity  of 
the  "544  patent  due  to  improper  joinder 
or  non-joinder  of  inventors  has  not  been 
established  by  clear  and  convincing 
evidence;  (e)  unenforceability  of  the 
"544  patent  due  to  inequitable  conduct 
before  the  U.S.  Patent  and  Trademark 
Office  has  not  been  established  by  clear 
and  convincing  evidence;  and  (f)  it  has 
not  been  established  by  clear  and 
convincing  evidence  that  complainants 
are  baited  from  asserting  the  "544 
patent  due  to  equitable  estoppel.  ID  at 
217-18. 

On  August  5,  2002,  respondents 
ACCO,  American  Covers,  Inc..  Crown 
Vast  Development,  Ltd.,  and  Velo 
Enterprise  Co.,  Ltd.  (hereinafter 
"respondents")  filed  a  petition  for 
review.  On  August  7,  2002,  the 
Commission  investigative  attorney 
("lA")  filed  a  petition  for  review.  On 
August  8,  2002,  complainants  filed  a 
petition  for  review.  On  August  12,  2002, 
complainants  filed  a  response  to 
petitions  for  review.  On  August  15, 
2002,  respondents  and  the  LA  filed 
responses  to  petitions  for  review. 

Having  examined  the  record  in  this 
investigation,  including  the  ID,  the 
petitions  for  review,  and  the  responses 
thereto,  the  Commission  has  determined 
to  review: 

(1)  The  ID'S  construction  of  the 
asserted  claims  of  the  '544  patent; 

(2)  The  ID'S  infringement  conclusions; 

(3)  "The  ID'S  validity  conclusions  with 
regard  to  obviousness  and  failure  to 
disclose  best  mode  of  practice;  and 

(4)  The  ID'S  conclusion  with  respect 
to  the  technical  prong  of  the  domestic 
indust^  requirement. 

The  Commission  has  determined  not 
to  review  the  remainder  of  the  ID. 


The  Commission  determined  to  deny 
complainants'  request  for  oral  argument. 

On  review,  the  Commission  requests 
briefing  based  on  the  evidentiary  record 
on  all  issues  under  review  and  is 
particularly  interested  in  receiving 
answers  to  the  following  questions,  with 
all  answers  cited  to  the  evidentiary 
record: 

1.  Assuming  that  the  ALJ  correctly 
construed  the  claim  1  term  "pad,"  is  it 
an  error  to  conclude  that  infringement 
of  the  '544  patent  can  only  be  proven  by 
testing  the  pads  as  they  are  intended  to 
be  used,  i.e.,  with  any  outer  coverings 
still  on  the  gel?  If  infringement  can  be 
proven  by  testing  the  pads  without  any 
coverings,  please  identify  the  relevant 
record  evidence  supporting  a  finding  of 
infringement  or  non-infringement. 

2.  Assimiing  that  the  ALJ  correctly 
construed  the  claim  1  term  "stable 
elastomeric  block  polymer  gel,"  is  it  an 
error  to  find  that  col.  l:55-col.  2:9  are 
not  limitations  on  claim  1,  but  col.  2:10- 
65  do  represent  limitations  on  claim  1? 

3.  Assuming  that  the  ALJ  correctly 
construed  the  claim  1  term  "stable 
elastomeric  block  pol5raier  gel"  is  it  an 
error  to  require  that,  in  order  to  satisfy 
the  technical  prong  of  the  domestic 
industry  requirement,  domestically- 
made  products  be  made  without 
naphthenic  oils? 

m  coimection  with  the  final 
disposition  of  this  investigation,  the 
Commission  may  issue  (1)  an  order  that 
could  result  in  the  exclusion  of  the 
subject  articles  from  entry  into  the 
United  States,  and/or  (2)  cease  and 
desist  orders  that  could  result  in 
respondents  being  required  to  cease  and 
desist  from  engaging  in  unfair  acts  in 
the  importation  of  such  articles. 
Accordingly,  the  Commission  is 
interested  in  receiving  written 
submissions  that  address  the  form  of 
remedy,  if  any,  that  should  be  ordered. 
If  a  party  seeks  exclusion  of  an  article 
from  entry  into  the  United  States  for 
purposes  other  than  entry  for 
consumption,  the  party  should  so 
indicate  and  provide  information 
establishing  that  activities  involving 
other  types  of  entry  that  either  are 
adversely  affecting  it  or  are  likely  to  do 
so.  For  background  information,  see  the 
Commission  Opinion,  In  the  Matter  of 
■  Certain  Devices  for  Connecting 
Computers  via  Telephone  Lines,  Inv. 
No.  337-TA-360. 

If  the  Commission  contemplates  some 
form  of  remedy,  it  must  consider  the 
effects  of  that  remedy  upon  the  public 
interest.  The  factors  the  Commission 
will  consider  include  the  effect  that  an 
exclusion  order  and/or  cease  and  desist 
order  would  have  on  (1)  the  public 
health  and  welfare.  (2)  competitive 


conditions  in  the  U.S.  economy,  (3)  U.S. 
production  of  articles  that  are  like  or 
directly  competitive  with  those  that  are 
subject  to  investigation,  and  (4)  U.S. 
consumers.  The  Commission  is 
therefore  interested  in  receiving  written 
submissions  that  address  the 
aforementioned  public  interest  factors 
in  the  context  of  this  investigation. 

If  the  Commission  orders  some  form 
of  remedy,  the  President  has  60  days  to 
approve  or  disapprove  the 
Commission's  action.  During  this 
period,  the  subject  articles  would  be 
entitled  to  enter  the  United  States  under 
a  bond,  in  an  amount  to  be  determined 
by  the  Commission  and  prescribed  by 
the  Secretary  of  the  Treasury.  The 
Commission  is  therefore  interested  in 
receiving  submissions  concerning  the 
amount  of  the  bond  that  should  be 
imposed. 

Written  Submissions 

■  The  parties  to  the  investigation  are 
requested  to  file  written  submissions  on 
the  issues  under  review.  The 
submissions  should  be  concise  and 
thoroughly  referenced  to  the  record  in 
this  investigation,  including  references 
to  exhibits  and  testimony.  Additionally, 
the  parties  to  the  investigation, 
interested  government  agencies,  and  any 
other  interested  persons  are  encouraged 
to  file  written  submissions  on  the  issues 
of  remedy,  the  public  interest,  and 
bonding.  Such  submissions  should 
address  the  ALJ's  July  31,  2002, 
reconunended  determination  on  remedy 
and  bonding.  Complainant  and  the 
Commission  investigative  attorney  are 
also  requested  to  submit  proposed 
remedial  orders  for  the  Commission's 
consideration.  The  written  submissions 
and  proposed  remedial  orders  must  be 
filed  no  later  than  the  close  of  business 
on  September  23, 2002,  Reply 
submissions  must  be  filed  no  later  than 
the  close  of  business  on  September  30. 
2002.  No  further  submissions  will  be 
permitted  imless  otherwise  ordered  by 
the  Commission. 

Persons  filing  written  submissions 
must  file  with  the  Office  of  the  Secretary 
the  original  and  14  true  copies  thereof 
on  or  before  the  deadlines  stated  above. 
Any  person  desiring  to  submit  a 
document  (or  portion  thereof)  to  the 
Commission  in  confidence  must  request 
confidential  treatment  unless  the 
information  has  already  been  granted 
such  treatment  during  the  proceedings. 
All  such  requests  should  be  directed  to 
the  Secretary  of  the  Commission  and 
must  include  a  full  statement  of  the 
reasons  why  the  Commission  should 
grant  such  treatment.  See  19  CFR  201.6. 
Documents  for  which  confidential 
treatment  is  granted  by  the  Commission 
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will  be  treated  accordingly.  All 
nonconfidential  written  submissions 
will  be  available  for  public  inspection  at 
the  Office  of  the  Secretary. 

This  action  is  taken  under  the 
authority  of  section  337  of  the  Tariff  Act 
of  1930,  as  amended  (19  U.S.C.  1337), 
and  in  sections  210.42-45  of  the 
Commission's  Rules  of  Practice  and 
Procedure  (19  CFR  210.42-.45) 

Issued:  September  9.  2002. 

By  order  of  the  Commission. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
[FR  Doc.  02-23348  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  7020-02-P 


INTERNATIONAL  TRADE 
COMMISSION 

[Investigations  Nos.  731-TA-1014-1018 
(Preliminary)] 

Polyvinyl  Alcohol  From  China, 
Germany,  Japan,  Korea,  and  Singapore 

AGENCY:  United  States  International 
Trade  Commission. 
ACTION:  Institution  of  antidumping 
investigations  and  scheduling  of 
preliminary  phase  investigations. 

SUMMARY:  The  Commission  hereby  gives 
notice  of  the  institution  of  investigations 
and  commencement  of  preliminary 
phase  antidumping  investigations  Nos. 
731-TA-1014-1018  (Preliminarv)  under 
section  733(a)  of  the  Tariff  Act  of  1930 
(19  U.S.C.  1673b(a))  (the  Act)  to 
determine  whether  there  is  a  r-easonable 
indication  that  an  industry  in  the 
United  States  is  materially  injured  or 
threatened  with  material  injury,  or  the 
establishment  of  an  industry  in  the 
United  States  is  materially  retarded,  by 
reason  of  imports  from  China,  Germany. 
Japan,  Korea,  and  Singapore  of 
polyvinyl  alcohol,  provided  for  in 
subheading  3905.30.00  of  the 
Harmonized  Tariff  Schedule  of  the 
United  States,  that  are  alleged  to  be  sold 
in  the  United  States  at  less  than  fair 
value.  Unless  the  Department  of 
Commerce  extends  the  time  for 
initiation  pursuant  to  section 
732(c)(1)(B)  of  the  Act  (19  U.S.C. 
1673a(c)(l)(B)),  the  Commission  must 
reach  a  preliminary  determination  in 
antidiunping  investigations  in  45  days, 
or  in  this  case  by  October  21,  2002.  The 
Commission's  views  are  due  at 
Commerce  within  five  business  days 
thereafter,  or  by  October  28,  2002. 

For  further  information  concerning 
the  conduct  of  these  investigations  and 
rules  of  general  application,  consult  the 
Commission's  Rules  of  Practice  and 
Procedure',  part  201,  subparts  A  through 


E  (19  CFR  part  201),  and  part  207, 
subparts  A  and  B  (19  CFR  part  207). 
EFFECTIVE  DATE:  September  5,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Christopher  J.  Cassise  (202-708-5408), 
Office  of  Investigations,  U.S. 
International  Trade  Commission,  500  E 
Street  SW.,  Washington,  DC  20436. 
Hearing-impaired  persons  can  obtain 
information  on  this  matter  by  contacting 
the  Commission's  TDD  terminal  on  202- 
205-1810.  Persons  with  mobility 
impairments  who  will  need  special 
assistance  in  gaining  access  to  the 
Commission  should  contact  the  Office 
of  the  Secretary  at  202-205-2000. 
General  information  concerning  the 
Commission  may  also  be  obtained  by 
accessing  its  Internet  server  [http:// 
www.usitc.gov).  The  public  record  for 
these  investigations  may  be  viewed  on 
the  Commission's  electronic  docket 
(EDIS-ON-LINE)  at  http:// 
dockets.  usitc.gov/eol/pubIic. 
SUPPLEMENTARY  INFORMATION: 

Background 

These  investigations  are  being 
instituted  in  response  to  a  petition  filed 
on  September  5,  2002,  by  Celanese 
Chemicals,  Ltd.  of  Dallas,  TX  and  E.I. 
DuPont  de  Nemours  &  Co.  of 
Wilmington,  DE. 

Participation  in  the  Investigations  and 
Public  Service  List 

Persons  (other  than  petitioners) 
wishing  to  participate  in  the 
investigations  as  parties  must  file  an 
entry  of  appearance  with  the  Secretary 
to  the  Commission,  as  provided  in 
sections  201.11  and  207.10  of  the 
Commission's  rules,  not  later  than  seven 
days  after  publication  of  this  notice  in 
the  Federal  Register.  Industrial  users 
and  (if  the  merchandise  under 
investigation  is  sold  at  the  retail  level) 
representative  consumer  organizations 
have  the  right  to  appear  as  parties  in 
Commission  antidumping 
investigations.  The  Secretary  will 
prepare  a  public  service  list  containing 
the  names  and  addresses  of  all  persons, 
or  their  representatives,  who  are  parties 
to  this  investigation  upon  the  expiration 
of  the  period  for  filing  entries  of 
appearance. 

Limited  Disclosure  of  Business 
Proprietary  Information  (BPI)  Under  an 
Administrative  Protective  Order  (APO) 
and  BPI  Service  List 

Pursuant  to  section  207.7(a)  of  the 
Commission's  rules,  the  Secretary  will 
make  BPI  gathered  in  this  investigation 
available  to  authorized  applicants 
representing  interested  parties  (as 
defined  in  19  U.S.C.  1677(9))  who  are 


parties  to  the  investigation  under  the 
APO  issued  in  the  investigations, 
provided  that  the  application  is  made 
not  later  than  seven  days  after  the 
publication  of  this  notice  in  the  Federal 
Register.  A  separate  service  list  will  be 
maintained  by  the  Secreteuy  for  those 
parties  authorized  to  receive  BPI  under 
the  APO. 

Conference 

The  Commission's  Director  of 
Operations  has  scheduled  a  conference 
in  connection  with  these  investigations 
for  9:30  a.m.  on  September  26,  2002,  at 
the  U.S.  International  Trade 
Commission  Building,  500  E  Street  SW., 
Washington,  DC.  Parties  wishing  to 
participate  in  the  conference  should 
contact  Christopher  J.  Cassise  (202-708- 
5408)  not  later  than  September  23,  2002, 
to  arrange  for  their  appearance.  Parties 
in  support  of  the  imposition  of 
antidumping  duties  in  these 
investigations  and  parties  in  opposition 
to  the  imposition  of  such  duties  will 
each  be  collectively  allocated  one  hour 
within  which  to  make  an  oral 
presentation  at  the  conference.  A 
nonparty  who  has  testimony  that  may 
aid  the  Commission's  deliberations  may 
request  permission  to  present  a  short 
statement  at  the  conference. 

Written  Submissions 

As  provided  in  sections  201.8  and 
207.15  of  the  Commission's  rules,  any 
person  may  submit  to  the  Commission  • 
on  or  before  October  1,  2002,  a  written 
brief  containing  information  and 
arguments  pertinent  to  the  subject 
matter  of  the  investigations.  Parties  may 
file  written  testimony  in  connection 
with  their  presentation  at  the  conference 
no  later  than  three  days  before  the 
conference.  If  briefs  or  written 
testimony  contain  BPI,  they  must 
conform  with  the  requirements  of 
sections  201.6,  207.3,  and  207.7  of  the 
Commission's  rules.  The  Commission's 
rules  do  not  authorize  filing  of 
submissions  with  the  Secretary  by 
facsimile  or  electronic  means. 

In  accordance  with  sections  201.16(c) 
and  207.3  of  the  rules,  each  document 
filed  by  a  party  to  the  investigations 
must  be  served  on  all  other  parties  to 
the  investigations  (as  identified  by 
either  the  public  or  BPI  service  list),  and 
a  certificate  of  service  must  be  timely 
filed.  The  Secretary  will  not  accept  a 
document  for  filing  without  a  certificate 
of  service. 

Authority:  These  investigations  are  being 
conducted  under  authority  of  title  VII  of  the 
Tariff  Act  of  1930;  this  notice  is  published 
pursuant  to  section  207.12  of  the 
Commission's  rules. 

Issued:  September  9,  2002. 


Federal  Register / Vol.  67,  No.  178 /Friday.  September  13,  2002 /Notices 


58077 


By  order  of  the  Commission. 
Marilyn  R.  Abbott, 

Secretary  to  the  Commission.  ■ 

[FR  Doc.  02-23349  Filed  9-12-02;  8:45  am) 

BILUNG  CODE  7020-02-P 


DEPARTMENT  OF  JUSTICE 

Civil  Rights  Division;  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comments 
Requested 

ACTION:  30-Day  Notice  of  Information 
Collection  Under  Review: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired;  procedures 
for  the  administration  of  section  5  of  the 
Voting  Rights  Act  of  1965. 

The  Department  of  Justice,  Civil 
Rights  Division,  has  submitted  the 
following  information  collection  request 
to  the  Office  of  Management  and  Budget 
(0MB)  for  review  and  approval  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  proposed 
information  collection  is  published  to 
obtain  comments  ft-om  the  public  and 
affected  agencies.  This  proposed 
information  collection  was  previously 
.  published  in  the  Federal  R^[ister 
(Volume  67,  Number  91,  pages  1785- 
1786)  on  January  14,  2002,  allowing  for 
a  60  day  comment  period. 

The  purpose  of  this  notice  is  to  allow 
for  an  additional  30  days  for  public 
comment  until  October  15,  2002.  This 
process  is  conducted  in  accordance  with 
5  CFR  1320.10. 

Written  conunents  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  the  estimated  public 
burden  and  associated  response  time, 
should  be  directed  to  The  Office  of 
Management  and  Budget,  Office  of 
Information  and  Regulatory  A^urs, 
Attention  Department  Justice  Desk 
Officer,  Washington,  DC  20503. 
Additionally,  comments  may  be 
submitted  to  0MB  via  facsimile  to  (202) 
395-7285. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  are  encouraged.  Your 
comments  should  address  one  or  more 
of  the  foUovtring  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency/component, 
including  whether  the  information  will 
have  practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies/components  estimate  of  the 
burden  of  the  proposed  collection  of 


information,  including  the  validity  of 
the  methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  the  use  of  • 
appropriate  automated,  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Reinstatement,  with  change,  of  a 
previously  approved  collection  for 
which  approval  has  expired. 

(2)  Title  of  the  Form/Collection: 
Procedures  for  the  Administration  of 
Section  5  of  the  Voting  Rights  Act  of 
1965. 

(3)  The  Agency  form  number,  if  any, 
and  the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  Number:  None.  Civil 
Rights  Division,  Department  of  Justice. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  brief 
abstract.  Primary:  State,  local  or  tribal 
governments.  Other:  None.  Abstract 
Jurisdictions  specifically  covered  under 
the  Voting  Rights  Act  are  required  to 
obtain  preclearance  from  the  Attorney 
General  before  instituting  changes 
affecting  voting.  They  must  convince 
the  Attorney  General  that  proposed 
voting  changes  are  not  racially 
discriminatory.  The  procedures 
facilitate  the  provision  of  information 
that  will  enable  the  Attorney  General  to 
make  the  required  determination. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond/reply:  There  are  approximately 
4,873  respondents  who  will  each 
require  an  average  of  105  hours  to 
respond. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  The  total  aimual  public 
burden  hours  for  this  information 
collection  is  estimated  to  be  48,730 
hours. 

If  additional  information  is  required 
contact:  Robert  B.  Briggs,  Department 
Clearance  Officer,  United  States 
Department  of  Justice,  Information 
Management  and  Security  Staff,  Justice 
Management  Division,  Suite  1600, 
Patrick  Henry  Building,  601  D  Street 
NW.,  Washington,  DC  20530. 


Dated:  September  10.  2002. 
Robert  B.  Briggs, 

Department  Clearance  Officer.  Department  of 

Justice. 

(FR  Doc.  02-23374  Filed  9-12-02;  8:45  ami 

BILUNG  CODE  441&-12-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

action:  60-day  notice  of  information 
collection  under  review:  application  for 
suspension  of  deportation  or  special 
rule  cancellation  of  removal  (pursuant 
to  Section  203  of  Public  Law  105-100); 
Form  1-881. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  12.  2002. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collection;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology. 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Revision  of  a  currently  approved 
collection. 

(2)  Tide  of  the  Form/Collection: 
Application  for  Suspension  of 
Deportation  or  Special  Rule 
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Cancellation  of  Removal  (Pursuant  to 
Section  203  of  Public  Law  105-100). 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-881.  Office  of 
International  Affairs,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  used  by 
nonimmigrant  to  apply  for  suspension 
of  deportation  or  Special  Rule 
cancellation  of  removal.  The 
information  collected  on  this  form  is 
necessary  in  order  for  the  INS  to 
determine  if  it  has  jurisdiction  over  an 
individual  applying  for  this  release  as 
well  as  to  elicit  information  regarding 
the  eligibility  of  an  individual  applying 
for  this  release,  pursuant  to  section  203 
of  the  Nicaraguan  Adjustment  and 
Central  American  Relief  Act  (NACARA); 
Pub.  L.  105-100. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  55,000  responses  at  12  hours 
per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  660,000  annual  burden 
hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan,  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street.  NW.. 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Washington.  DC  20530. 

Dated:  September  9.  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-23392  Filed  9-12-02:  8:4,5  am| 
BHJJNG  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Extension  of  Existing 
Collection;  Comment  Request 

ACTION:  60-Day  notice  of  information 
collection  under  review;  arrival 
departure  record  (transit  without  Visa); 
Form  I-94T. 

The  Department  of  Justice, 
Immigration  and  Natiu-alization  Service 
has  submitted  the  following  information 
collection  request  for  review  and 
clearance  in  accordance  with  the 
Paperwork  Reduction  Act  of  1995.  The 
proposed  information  collection  is 
published  to  obtain  comments  from  the 
public  and  affected  agencies.  Comments 
are  encouraged  and  will  be  accepted  for 
sixty  days  until  November  12,  2002. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agencies  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 

(2)  Title  of  the  Form/Collection: 
Arrival  and  Departxu-e  Record. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  I-94T.  Inspections 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individuals  and 
households.  This  form  is  necessary  to 


tract  the  arrival  and  departure  of  aliens 
under  the  Transit  Without  Visa  Program 
to  ensure  compliance  with  the 
requirements  of  8  CFR  212. l(f},  214.2(c), 
and  section  238  of  the  Act. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200,000  responses  at  4  minutes 
(.066)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  13,200  annual  burden  hours. 

If  you  have  additional  conunents, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director,  Policy  Directives  and 
Instructions  Branch,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034,  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  Sates  Department  of 
Justice,  Information  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Suite  1600,  Washington, 
DC  20530. 

Dated:  September  9,  2002. 

Richard  A.  Sloan, 

Department  Clearance  Officer.  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 

[FR  Doc.  02-23394  Filed  9-12-02:  8:45  am) 
BILLING  CODE  4410-10-M 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturalization  Service 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  30-Day  notice  of  information 
collection  under  review:  petition  by 
entrepreneur  to  remove  conditions; 
Form  1-829. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
information  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
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the  Federal  Register  on  April  23.  2002, 
at  67  FR  19774.  The  notice  allowed  for 
a  60-day  public  comment  period.  No 
public  comment  was  received  by  the 
INS  on  this  proposed  information 
collection. 

The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  imtil  October  15, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget, 
Office  of  Information  and  Regulatory 
Affairs,  Attention:  Department  of  Justice 
Desk  Officer,  725— 17th  Street,  NW.. 
Room  10235,  Washington,  DC  20530. 

Written  conunents  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biu-den  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  this  information 
collection: 

(1)  Type  of  Information  Collection: 
Extension  of  a  ciurently  approved 
information  collection. 

(2)  Title  of  the  Form/Collection: 
Petition  by  Entrepreneur  to  Remove 
Conditions. 

(3)  Agency  form  number,  if  any,  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-829.  Adjudications 
Division,  Immigration  and 
Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Individual  or 
households.  This  form  is  used  by  a 
conditional  resident  alien  entreprenevir 


who  obtained  such  status  through  a 
qualifying  investment,  to  apply  to 
remove  the  conditions  on  his  or  her 
conditional  resident  status. 

(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  average  respondent  to 
respond:  200  responses  at  65  minutes 
(1.08  hours)  per  response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  216  annual  burden  hours. 

If  your  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-414-3291, 
Director,  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice.  Room  4304.  425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  item(s)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  btirden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

In  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer.  United  States  Department  of 
Justice.  Information  Management  and 
Security  Staff.  Justice  Management 
Division.  601  D  Street,  NW.,  Patrick 
Henry  Building,  Suite  1600, 
Washington,  DC  20530. 

Dated:  September  9,  2002. 
Richard  A.  Sloan, 

Department  Clearance  Officer,  United  States 
Department  of  Justice,  Immigration  and 
Naturalization  Service. 
[FR  Doc.  02-23393  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4410-10-M 


DEPARTMENT  OF  LABOR 

Labor  Advisory  Committee  for  Trade; 
Negotiations  and  Trade  Policy 

Meeting  Notice 

Pursuant  to  the  provisions  of  the 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463  as  amended),  notice  is  hereby 
given  of  the  meeting  of  the  Labor 
Advisory  Committee  for  Trade 
Negotiations  and  Trade  Policy. 

Date,  time  and  place:  October  8,  2002. 
10  a.m.  to  12  noon,  C-5310  lA&B. 
Department  of  Labor  Building,  200 
Constitution  Ave.,  NW.,  Washington, 
DC  20210. 

Purpose:  To  discuss  trade  negotiations 
and  trade  policy  of  the  United  States. 

This  meeting  will  be  closed  under  the 
authority  of  section  10(d)  of  the  Federal 
Advisory  Committee  Act  and  5  U.S.C, 


section  552(c)(1).  The  Committee  will 
hear  and  discuss  sensitive  and 
confidential  matters  concerning  U.S. 
trade  negotiations  and  trade  policy. 
FOR  FURTHER  INFORMATION  CONTACT: 
Jorge  Perez-Lopez,  Director,  Trade 
Advisory  Group,  Phone:  (202)  693- 
4874. 

Signed  at  Washington,  DC  this  5th  day  of 
September  2002. 
Thomas  Moorhead, 
Deputy  Undersecretary.  International 
Affairs. 
[FR  Doc.  02-23395  Filed  9-12-02;  8:45  am) 

BILUNG  COOE  4510-2t-M 


DEPARTMENT  OF  LABOR 

Employment  Standards 
Administration;  Wage  and  Hour 
Division 

Minimum  Wages  for  Federal  and 
Federally  Assisted  Construction; 
General  Wage  Determination  Decisions 

General  wage  determination  decisions 
of  the  Secretary  of  Labor  are  issued  in 
accordance  with  applicable  law  and  are 
based  on  the  information  obtained  by 
the  Department  of  Labor  from  its  study 
of  local  wage  conditions  and  data  made 
available  from  other  sources.  They 
specify  the  basic  hourly  wage  rates  and 
fringe  benefits  which  are  determined  to 
be  prevailing  for  the  described  classes  of 
laborers  and  mechanics  employed  on 
construction  projects  of  a  similar 
character  and  in  the  localities  specified 
therein. 

The  determinations  in  these  decisions 
of  prevailing  rates  and  fringe  benefits 
have  been  made  in  accordance  with  29 
CFR  part  1 ,  by  authority  of  the  Secretary 
of  Labor  pursuant  to  the  provisions  of 
the  Davis-Bacon  Act  of  March  3,  1931, 
as  amended  (46  Stat.  1494,  as  amended, 
40  U.S.C.  276a)  and  of  other  Federal 
statutes  referred  to  in  29  CFR  part  1. 
Appendix,  as  well  as  such  additional 
statutes  as  may  from  time  to  time  be 
enacted  containing  provisions  for  the 
payment  of  wages  determined  to  be 
prevailing  by  the  Secretary  of  Labor  in 
accordance  with  the  Davis-Bacon  Act. 
The  prevailing  rates  and  fringe  benefits 
determined  in  these  decisions  shall ,  in 
accordance  with  the  provisions  of  the 
foregoing  statutes,  constitute  the 
minimum  wages  payable  on  Federal  and 
federally  assisted  construction  projects 
to  laborers  and  mechanics  of  the 
specified  classes  engaged  on  contract 
work  of  the  character  and  in  the 
localities  described  therein. 

Good  cause  is  hereby  found  for  not 
utilizing  notice  and  public  comment 
procedure  thereon  prior  to  the  issuance 
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of  these  determinations  as  prescribed  in 
5  U.S.C.  553  and  not  providing  for  delay 
in  the  effective  date  as  prescribed  in  that 
section,  because  the  necessity  to  issue 
current  construction  industry  wage 
determinations  frequently  and  in  large 
volimie  causes  procedures  to  be 
impractical  and  contrary  to  the  public 
interest. 

General  wage  determination 
decisions,  and  modifications  and 
supersedeas  decisions  thereto,  contain 
no  expiration  dateS  cind  are  effective 
from  their  date  of  notice  in  the  Federal 
Register,  or  on  the  date  written  notice 
is  received  by  the  agency,  whichever  is 
earlier.  These  decisions  are  to  be  used 
in  accordance  with  the  provisions  of  29 
CFR  parts  1  and  5.  Accordingly,  the 
applicable  decision,  together  with  any 
modifications  issued,  must  be  made  a 
part  of  every  contract  for  performance  of 
the  described  work  within  the 
geographic  area  indicated  as  required  by 
an  applicable  Federal  prevailing  wage 
law  and  29  CFR  part  5.  The  wage  rates 
and  fringe  benefits,  notice  of  which  is 
published  herein,  and  which  are 
contained  in  the  Government  Printing 
Office  (GPO)  document  entitled 
"General  Wage  Determinations  issued 
Under  The  Davis-Bacon  And  Related 
Acts,"  shall  be  the  minimum  paid  by 
contractors  and  subcontractors  to 
laborers  and  mechanics. 

Any  person,  organization,  or 
governmental  agency  having  an  interest 
in  the  rates  determined  as  prevailing  is 
encouraged  to  submit  wage  rate  and 
fringe  benefit  information  for 
consideration  by  the  Department. 

Further  information  and  self- 
explanatory  forms  for  the  purpose  of 
submitting  this  data  may  be  obtained  by 
writing  to  the  U.S.  Department  of  Labor, 
Employment  Standards  Administration, 
Wage  and  Hour  Division,  Division  of 
Wage  Determinations,  200  Constitution 
Avenue,  NW.,  Room  S-3014, 
Washington,  DC  20210. 

Modification  to  General  Wage 
Determination  Decisions 

The  number  of  the  decisions  listed  to 
the  Government  Printing  Office 
document  entitled  "General  Wage 
Determinations  Issued  Under  the  Davis- 
Bacon  and  Related  Acts"  being  modified 
are  listed  by  Volvune  and  State.  Dates  of 
publication  in  the  Federal  Register  are 
in  parentheses  following  the  decisions 
being  modified. 


Volume  I 


I 


New  Jersey 

NJ020002  (Mar.  1,  2002) 

New  York 

NY02OOO2  (Mar.  1.  2002) 
NY0200O3  (Mar.  1,  2002) 
NY020004  (Mar.  1,  2002) 


NY020005 
NY020006 
NY020007 
NY020008 
NY020010 
NY020011 
NY020012 
NY020013 
NY020014 
NY020015 
NY020016 
NY020017 
NY020018 
NY020019 
NY020020 
NY020021 
NY020022 
NY020025 
NY020026 
NY020031 
NY020032 
NY020033 
NY020034 
NY020036 
NY020037 
NY020038 
NY020039 
NY020040 
NY020041 
NY020042 
NY020043 
NY020044 
NY020045 
NY020046 
NY020047 
NY020048 
NY020049 
NY020050 
NY020051 
NY020058 
NY020066 
NY020067 
NY020071 
NY020072 
NY020073 
NY020075 
NY020076 
NY020077 

Volume  II 

None 

Volume  III 

Kenfuckv 
KY02d002 
KY020004 
KY020007 
KY020025 
KY020026 
KY020027 
KY020028 
KY020029 
KY020055 

Volume  IV 

Minnesota 
MN020005 

Ohio 

OH020002 
OH020003 
OH020008 
OH020009 
OH020012 
OH020023 
OH020028 
OH020029 
OH020032 


Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Ma%  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 


Mar. 
Mar. 


Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar.  1 
Mar,  1 


2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002] 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002] 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002] 
2002) 
2002] 
2002) 


(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 
(Mar.  1, 
(Mar.  1, 
(Mar.  1. 


2002] 
2002) 
2002) 
2002] 
2002) 
2002) 
2002) 
2002) 
2002) 


(Mar.  1,  2002) 


(Mar.  1, 
(Mar.  1, 
(Mar.  1, 


(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 
(Mar.  1 


2002] 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 
2002) 


Volume  V 

None 

Volume  VI 

Alaska 

AK02001  (Mar.  1, 

2002) 

Colorado 

€0020009  (Mar.  1 

2002] 

CO020011  (Mar.  1 

2002) 

CO020012  (Mar.  1 

2002) 

CO020013  (Mar.  1 

2002] 

CO020014  (Mar.  1 

2002] 

CO020015  (Mar.  1 

2002) 

CO020016  (Mar.  1 

2002] 

CO020017  (Mar.  1 

2002) 

Washington 

WA020002  (Mar.  1 

,  2002) 

WA020005  (Mar.  1 

.  2002) 

WA020008  (Mar.  1 

,  2002) 

Wyoming 

WY020023  (Mar.  1 

,2002 

Volume  VII 

Arizona 

AZ020001  (Mar.  1 

2002] 

AZ020002  (Mar.  1 

2002] 

AZ020004  (Mar.  1 

2002) 

AZ020006  (Mar.  1 

2002] 

AZ020010  (Mar.  1 

2002) 

AZ02001J  (Mar.  1 

2002) 

AZ020016  (Mar.  1 

2002) 

AZ020017  (Mar.  1 

2002) 

California 

CAP20029  (Mar.  1 

2002) 

CA020030  (Mar.  1 

2002) 

Nevada 

NV020002  (Mar.  1.2002] 

NV020009  (Mar.  1 

2002) 

General  Wage  Determination 

Publication 

General  wage  determinations  issued 
under  the  Davis-Bacon  and  related  Acts, 
including  those  noted  above,  may  be 
found  in  the  Government  Printing  Office 
(GPO)  document  entitled  "Govenmient 
Wage  determinations  Issued  Under  the 
Davis-Bacon  And  Related  Acts".  This 
publication  is  available  at  each  of  the  50 
Regional  Government  Depository 
Libraries  and  many  of  the  1,400 
Government  Depository  Libraries  across 
the  country. 

General  wage  determinations  issued 
imder  the  Davis-Bacon  and  related  Acts 
are  available  electronically  at  no  cost  on 
the  Government  Printing  Office  site  at 
http  -J I  www.  access.gpo.gov/davisbacon . 
They  are  also  available  electronically  by 
subscription  to  the  Davis-Bacon  Online 
Service'(7ittp.// 

davisbacon.fedworld.gov)  of  the 
National  Technical  Information  Service 
(NTIS)  of  the  U.S.  Department  of 
Commerce  at  1-800-363-2068!  This 
subscription  offers  value-added  features 
such  as  electronic  delivery  of  modified 
wage  decisions  directly  to  the  user's 
desktop,  the  ability  to  access  prior  wage 
decisions  issued  during  the  year, 
extensive  Help  desk  Support,  etc. 
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Hard-copy  subscriptions  may  be 
purchased  from:  Superintended  of 
Docimients,  U.S.  Government  Printing 
Office,  Washington,  DC  20402,  (202) 
512-1800. 

When  ordering  hard-copy 
sub8cription(s),  be  sure  to  specify  the 
State(s)  of  interest,  since  subscriptions 
may  be  ordered  for  any  or  all  of  the  six 
separate  Volumes,  arranged  by  State. 
Subscriptions  include  an  annual  edition 
(issued  in  January  or  February)  which 
includes  all  current  general  wage 
determinations  for  the  States  covered  by 
each  volimie.  Throughout  the  remainder 
of  the  year,  regular  weekly  updates  will 
be  distributed  to  subscribers. 

Signed  at  Washiogton,  DC,  this  5th  day  of 
September  2002. 
Terry  Sullivan, 

Acting  Chief,  Branch  of  Construction  Wage 
Determinations. 

[FR  Doc.  02-23075  Filed  9-12-02;  8:45  am] 
BILUNG  CODE  4S10-27-M 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notica  02-104] 

NASA  Advisory  Council,  Aerospace 
Technology  Advisory  Committee; 
Meeting 

agency:  National  Aeronautics  and 
Space  Administration. 
ACnON:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil,  Aerospace 
Technology  Advisory  Conmiittee. 
DATES:  Tuesday,  October  1,  2002, 1  p.m. 
to  5  p.m.;  and  Wednesday,  October  2, 
2002,  8:30  a.m.  to  5  p.m. 
ADDRESSES:  Holiday  Inn  Rosslyn 
Westpark  Hotel,  1900  North  Fort  Myer 
Drive,  Arlington,  Virginia  22209. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Mary-Ellen  McGrath,  Office  of 
Aerospace  Technology,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546  (202/358-4729). 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  seating  capacity  of  the  room.  The 
agenda  for  the  meeting  is  as  follows: 

Tuesday,  October  1 — 1  a.ni.  to  5  p.m. 

— Opening  Comments  for  Joint 
Aerospace  Technology  Advisory 
Conmiittee  (ATAC)  and  Research, 
Engineering  and  Development 
Advisoiy  Committee  (REDAC) 


— Briefing  on  The  21st  Century  Aviation 

Systems 
— ^Discussion  on  issues  and  activities 

that  impact  both  groups 

Wednesday,  October  2 — 9  a.m.  to  5  p.m. 

— ^Enterprise  State  of  Affairs 
— Review  of  Actions 
—NASA  Facilities  Status  and  Plan 
— Subcommittee  Reports 

It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 

National  Aeronautics  and  Space 

Administration. 

[FR  Doc.  02-23293  Filed  9-12-02;  8:45  am) 

BMJJNG  CODE  7S10-01-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  02-105] 

NASA  Advisory  Council,  PIsnetsry 
Protection  Advisory  Committee: 
Meeting 

AGENCY:  National  Aeronautics  and 
Space  Administration. 
ACTION:  Notice  of  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Advisory  Committee  Act,  Public 
Law  92-463,  as  amended,  the  National 
Aeronautics  and  Space  Administration 
announces  a  forthcoming  meeting  of  the 
NASA  Advisory  Coimcil  (NAG), 
Planetary  Protection  Advisory 
Committee  (PPAC). 
DATES:  Tuesday,  October  1,  2002,  8:30 
a.m.  to  5  p.m.,  Wednesday,  October  2, 
2002,  8:30  a.m.  to  12:30  p.m. 
ADDRESSES:  Holiday  Iim  Capitol, 
Columbia  One  Conference  Room,  400  C 
Street,  SW.,  Washington,  DC  20024. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Marian  Norris,  Code  SB,  National 
Aeronautics  and  Space  Administration, 
Washington,  DC  20546,  202/358-4452. 
SUPPLEMENTARY  INFORMATION:  The 
meeting  will  be  open  to  the  public  up 
to  the  capacity  of  the  room.  The  agenda 
for  the  meeting  includes  the  following 
topics: 
.  — Annual  Ethics  Training 

— NASA  Planetary  Protection  Program 
Status  and  Plans 

— ^NASA's  Mars  Planetary  Protection 
Update 

— COSPAR  Planetary  Protection 
Status  and  Plans 

— Solar  System  Exploration  Program 
Update 


It  is  imperative  that  the  meeting  be 
held  on  these  dates  to  accommodate  the 
scheduling  priorities  of  the  key 
participants.  Visitors  will  be  requested 
to  sign  a  visitor's  register. 

June  W.  Edwards, 

Advisory  Committee  Management  Officer. 
National  Aeronautics  and  Space 
Administration. 

[FR  Doc.  02-23294  Filed  9-12-02;  8:45  am] 

MLUNG  CODE  7S10-01-P 


NATIONAL  ARCHIVES  AND  RECORDS 
ADMINISTRATION 

Records  Schedules;  Avsilsbiilty  snd 
Rec|uest  for  Comments 

AGENCY:  National  Archives  and  Records 
Administration  (NARA). 
ACTION:  Notice  of  availability  of 
proposed  records  schedules;  request  for 
comments. 

summary:  The  National  Archives  and 
Records  Administration  (NARA) 
publishes  notice  at  least  once  monthly 
of  certain  Federal  agency  requests  for 
records  disposition  authority  (records 
schedules).  Once  approved  by  NARA. 
records  schedules  provide  mandatory 
instructions  on  what  happens  to  records 
when  no  longer  needed  for  current 
Government  business.  They  authorize 
the  preservation  of  records  of 
continuing  value  in  the  National 
Archives  of  the  United  States  and  the 
destruction,  after  a  specified  period,  of 
records  lacking  administrative,  legal, 
research,  or  other  value.  Notice  is 
published  for  records  schedules  in 
which  agencies  propose  to  destroy 
records  not  previously  authorized  for 
disposal  or  reduce  the  retention  period 
of  records  already  authorized  for 
disposal.  NARA  invites  public 
comments  on  such  records  schedules,  as 
required  by  44  U.S.C.  3303a(a). 
DATES:  Requests  for  copies  must  be 
received  in  writing  on  or  before  October 
28,  2002.  Once  the  appraisal  of  the 
records  is  completed,  NARA  will  send 
a  copy  of  the  schedule.  NARA  staff 
usually  prepare  appraisal 
memorandums  that  contain  additional 
information  concerning  the  records 
covered  by  a  proposed  schedule.  These, 
too,  may  be  requested  and  will  be 
provided  once  the  appraisal  is 
completed.  Requesters  will  be  given  30 
days  to  submit  comments. 
ADDRESSES:  To  request  a  copy  of  any 
records  schedule  identified  in  this . 
notice,  write  to  the  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration  (NARA),  8601  Adelphi 
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Road,  College  Park.  MD  20740-6001. 
Requests  also  may  be  transmitted  by 
FAX  to  301-837-3698  or  by  e-mail  to 
records.mgt@nara.gov.  Requesters  must 
cite  the  control  number,  which  appears 
in  parentheses  after  the  name  of  the 
agency  which  submitted  the  schedule, 
and  must  provide  a  mailing  address. 
Those  who  desire  appraisal  reports 
should  so  indicate  in  their  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Baume,  Acting  Director,  Life  Cycle 
Management  Division  (NWML), 
National  Archives  and  Records 
Administration,  8601  Adelphi  Road, 
College  Park,  MD  20740-6001. 
Telephone:  301-837-1505.  E-mail: 
records.mgt@nara.gov. 

SUPPLEMENTARY  INFORMATION:  Each  year 
Federal  agencies  create  billions  of 
records  on  paper,  film,  magnetic  tape. 
and  other  media.  To  control  this 
accumulation,  agency  records  managers 
prepare  schedules  proposing  retention 
periods  for  records  and  submit  these 
schedules  for  NARA's  approval,  using 
the  Standard  Form  (SF)  115,  Request  for 
Records  Disposition  Authority.  These 
schedules  provide  for  the  timely  transfer 
into  the  National  Archives  of 
historically  valuable  records  and 
authorize  the  disposal  of  all  other 
records  after  the  agency  no  longer  needs 
them  to  conduct  its  business.  Some 
schedules  are  comprehensive  and  cover 
ail  the  records  of  an  agency  or  one  of  its 
major  subdivisions.  Most  schedules, 
however,  cover  records  of  only  one 
office  or  program  or  a  few  series  of 
records.  Many  of  these  update 
previously  approved  schedules,  and 
some  include  records  proposed  as 
permanent. 

No  Federal  records  are  authorized  for 
destruction  without  the  approval  of  the 
Archivist  of  the  United  States.  This 
approval  is  granted  only  after  a 
thorough  consideration  of  their 
administrative  use  by  the  agency  of 
origin,  the  rights  of  the  Government  and 
of  private  persons  directly  affected  by 
the  Government's  activities,  and 
whether  or  not  they  have  historical  or 
other  value. 

Besides  identifying  the  Federal 
agencies  and  any  subdivisions 
requesting  disposition  authority,  this 
public  notice  lists  the  organizational 
unit(s]  accumulating  the  records  or 
indicates  agency-wide  applicability  in 
the  case  of  schedules  that  cover  records 
that  may  be  acciunulated  throughout  an 
agency.  This  notice  provides  the  control 
number  assigned  to  each  schedule,  the 
total  number  of  schedule  items,  and  the 
number  of  temporary  items  (the  records 
proposed  for  destruction).  It  also 
includes  a  brief  description  of  the 


temporary  records.  The  records 
schedule  itself  contains  a  full 
description  of  the  records  at  the  file  unit 
level  as  well  as  their  disposition.  If 
NARA  staff  has  prepared  an  appraisal 
memorandum  for  the  schedule,  it  too 
includes  information  about  the  records. 
Fiuther  information  about  the 
disposition  process  is  available  on 
request. 

Schedules  Pending 

1.  Department  of  Agriculture,  Office 
of  the  Secretary  (Nl-1 6-02-1,  3  items, 
2  temporary  items).  Records 
accumulated  by  the  Office  of  the  Under 
Secretary  for  Food  Safety,  1997-2001, 
that  pertain  toY2K  conversion  activities. 
Also  included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing  that  are  associated 
with  the  these  files  and  with  the  other 
records  accumulated  by  the  Office. 
Proposed  for  permanent  retention  are 
recordkeeping  copies  of  speeches, 
weekly  reports  to  the  Secretary,  strategic 
plan  briefing  books,  and 
correspondence. 

2.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-20,  2  items,  2 
temporary  items).  Records  relating  to 
the  sanitization/destruction  of 
Department  of  Defense  computer  hard 
drives,  including  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  The  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

3.  Department  of  the  Army,  Agency- 
wide  (Nl-AU-02-25,  2  items,  2 
temporary  items).  Records  relating  to 
the  retention  of  military  personnel 
consisting  of  packets  of  enlistment, 
reenlistment,  or  transfer  forms.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed  disposition  instructions  to  any 
recordkeeping  medium. 

4.  Department  of  Defraise,  Defense 
Commissary  Agency  (Nl-506-02-5, 19 
items,  19  temporary  items).  Records 
relating  to  management  improvement 
studies.  Included  are  such  records  as 
project  working  files,  preliminary 
planning  documents,  management 
improvement  proposals,  program 
briefing  and  presentation  materials, 
quality  performance  measures,  and 
employee  suggestion  program 
guidelines.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
This  schedule  authorizes  the  agency  to 
apply  the  proposed  disposition 
instructions  to  any  recordkeeping 
medium. 


5.  Department  of  Defense,  Defense 
Commissary  Agency  (Nl-506-02-7,  23 
items,  23  temporary  items).  Records 
relating  to  the  acquisition,  construction, 
maintenance,  management,  and 
disposition  of  real  property.  Included 
are  records  relating  to  such  matters  as 
plaiming,  design  and  construction, 
maintenance,  space  utilization  reviews, 
and  environmental  policy  issues.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing.  This  schedule 
authorizes  the  agency  to  apply  the 
proposed'disposition  instructions  to  any 
recordkeeping  medium. 

6.  Department  of  Defense,  Defense 
Information  Systems  Agency  (N 1-3  71- 
02-5,  4  items,  2  temporary  items). 
Electronic  copies  of  documents  created 
using  electronic  mail  and  word 
processing  that  relate  to  posters  and 
audiovisual  products.  Recordkeeping 
copies  of  mission-related  posters  and 
related  documentation  are  proposed  for 
permanent  retention. 

7.  Department  of  Interior,  U.S. 
Geological  Survey  (Nl-57-02-3,  49 
items,  48  temporary  items).  Records 
relating  to  information  services,  legal 
and  congressional  matters,  and  budget 
preparation,  presentation,  and 
apportionment.  Records  pertain  to  such 
matters  as  public  briefings,  community 
relations,  public  ceremonies,  litigation, 
claims,  law  enforcement,  speeches, 
legislation,  abandoned  patents, 
invention  disclosures,  certification  of 
copies  of  records,  agreements,  audits, 
the  preparation  of  budget  estimates  and 
justifications,  financial  management, 
collection  procedures,  and  the  use  of 
Government  credit  cards.  Also  included 
are  electronic  copies  of  records  created 
using  electronic  meiil,  spreadsheet,  and 
word  processing  applications.  Proposed 
for  permanent  retention  are 
recordkeeping  copies  of  files  relating  to 
legislative  proposals. 

8.  Department  of  Transportation,  U.S. 
Maritime  Commission  (Nl-1 78-99-1, 
107  items,  75  temporary  items).  Records 
of  the  U.S.  Maritime  Commission, 
which  was  terminated  in  1950.  Records 
date  primarily  fi-om  1936-1950  but  files 
include  some  earlier  records  as  well  as 
some  files  accumulated  after  1950. 
Records  relate  to  such  matters  as 
resolution  of  insurtmce  claims, 
applications  for  subsidies,  foreign 
freight  tariffs,  ship  operating  costs,  ship 
maintenance  and  repair  costs,  and 
shipyard  lab  as  well  as  routine 
administrative  and  program  subject 
files.  Proposed  for  permanent  retention 
are  such  records  as  the  Chairman's 
subject  files,  Commissioners'  files, 
regulatory  dockets,  minutes  of  the  Price 
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Adjustment  Board,  U.S.  Shipping  Board 
files,  and  legal  opinions. 

9.  Department  of  Transportation, 
Maritime  Administration  (Nl-357-99- 
1,  98  items,  65  temporary  items). 
Records  relating  to  such  matters  as 
subsidy  rates,  seamen's  rest  centers, 
insurance  claims,  auditing,  and  ship 
valuation  as  well  as  routine 
administrative  and  program  subject 
files.  Some  of  these  files  were 
accimiulated  by  the  U.S.  Maritime 
Commission.  Pitiposed  for  permanent 
retention  are  such  records  as  the 
Administrator's  correspondence  and 
subject  files,  files  of  the  Special 
Assistant  to  the  Administrator,  records 
of  the  President's  Maritime  Advisory 
Committee  and  the  National  Maritime 
Council,  research  and  development 
files,  legal  opinions,  and  records 
pertaining  to  international  conferences. 

10.  Department  of  the  Treasury,  Office 
of  the  Secretary  (Nl-56-01-9,  8  items, 

6  temporary  items).  Records  of  the 
Office  of  Public  Affairs  including 
scheduling  proposals,  briefing  files, 
public  appearance  files,  and  operational 
records  relating  to  public  education 
projects.  Also  included  are  electronic 
copies  of  documents  created  using 
electronic  mail  and  word  processing. 
Recordkeeping  copies  of  biographical 
sketches  and  portraits  of  hi^  level 
officials  and  substantive  documentation 
relating  to  public  education  campaigns 
are  proposed  for  permanent  retention. 

11.  Administrative  Office  of  the  U.S. 
Courts,  Office  of  Judges  Programs  (Nl- 
116-02-1, 8  items,  7  temporary  items). 
Official  personnel  files  of  Bankruptcy, 
Magistrate,  and  Court  of  Federal  Claims 
judges.  Judicial  Retirement  System 
Participant  and  Annuitant  files,  and 
Judici^  Survivors  Annuities  System 
Participant  and  Revocation  files. 
Records  relate  to  such  matters  as 
appointments  and  other  personnel 
actions,  insurance  status,  leave  records, 
applications  for  annuities,  health 
benefits,  and  salary  payments.  Also 
included  are  electronic  copies  of 
docmnents  created  using  electronic  mail 
and  word  processing.  Recordkeeping 
copies  of  Official  Personnel  Files  of 
Supreme  Court  justices.  Appellate  Court 
judges.  District  Court  judges,  and 
Territorial  Judges  are  proposed  for 
permanent  retention. 

12.  Consumer  Product  Safety 
Commission,  Office  of  Compliance  (Nl- 
424-02-1,  3  items,  3  temporary  items). 
Manufacturer  reports  regarding  civil 
litigation  concerning  products.  Also 
included  are  electronic  copies  of 
documents  created  using  electronic  mail 
and  word  processing. 


Dated:  August  30,  2002. 
Michael  J.  Kurtz, 

Assistant  Archivist  for  Record  Services — 

Washington,  DC. 

[FR  Doc.  02-23350  Filed  9-12-02;  8:45  am] 

BIUMO  CODE  791S-01-F 


NUCLEAR  REGULATORY 
COMMISSION 

Agancy  Information  Cdlactlon 
ActivltiM:  Submission  tor  the  Offic*  of 
ManagMnsnt  and  Budgst  (OMB) 
Review;  Comment  Request 

AGENCY:  U.  S.  Nuclear  Regulatory 
Commission  (NRC). 
ACTION:  Notice  of  the  OMB  review  of 
information  collection  and  solicitation 
of  public  comment. 

SUMMARY:  The  NRC  has  recently 
submitted  to  OMB  for  review  the 
following  proposal  for  the  collection  of 
information  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  Chapter  35).  The  NRC  hereby 
informs  potential  respondents  that  an 
agency  may  not  conduct  or  sponsor,  and 
that  a  person  is  not  required  to  respond 
to,  a  collection  of  information  imless  it 
displays  a  currently  valid  OMB  control 
niunber. 

1.  Type  of  submission,  new,  revision, 
or  extension:  Revision  to  Extension. 

2.  The  title  of  the  information 
collection:  Voluntary  Reporting  of 
Performance  Indicators. 

3.  The  form  number  if  applicable:  Not 
Applicable. 

4.  How  often  the  collection  is 
required:  Quarterly. 

5.  Who  will  be  required  or  asked  to 
report:  Power  reactor  licensees. 

6.  An  estimate  of  the  number  of 
responses:  445  (412  responses  plus  33 
recordkeepers). 

7.  The  estimated  number  of  annual 
respondents:  103  reactors. 

8.  An  estimate  of  the  total  number  of 
hours  needed  annually  to  complete  the 
requirement  or  request:  83,720  hours 
(813  hours  per  unit). 

9.  An  indication  of  whether  Section 
3507(d),  Pub.  L  104-13  applies:  Not 
applicable. 

10.  Abstract:  As  part  of  a  joint 
industry-NRC  initiative,  the  NRC 
received  information  submitted 
voluntarily  by  power  reactor  licensees 
regarding  selected  performance 
attributes  known  as  performance 
indicators  (Pis).  Pis  are  objective 
measures  of  the  performance  of  licensee 
systems  or  programs.  The  NRC's  reactor 
oversight  process  uses  PI  information, 
along  with  the  results  of  audits  and 
inspections,  as  the  basis  for  NRC 


conclusions  regarding  plant 
performance  and  necessary  regulator^' 
response.  Licensees  transmit  Pis 
electronically  to  reduce  burden  on 
themselves  and  the  NRC. 

A  copy  of  the  final  supporting 
statement  may  be  viewed  free  of  charge 
at  the  NRC  Public  Document  Room.  One 
White  Fhnt  North,  11555  Rockville 
Pike,  Room  O-l  F23-,  Rockville,  MD 
20852.  OMB  clearance  requests  are 
available  at  the  NRC  worldwide  web 
site:  http://www.nrc.gov/public-involve/ 
doc-comment/omb/index.html.  The 
document  will  be  available  on  the  NRC 
home  page  site  for  60  days  after  the 
signature  date  of  this  notice. 

Conmients  and  questions  should  be 
directed  to  the  OMB  reviewer  listed 
below  by  October  15,  2002.  Comments 
received  after  this  date  will  be 
considered  if  it  is  practical  to  do  so,  but 
assurance  of  consideration  cannot  be 
given  to  comments  received  after  this 
date,  Bryon  Allen,  Office  of  Information 
and  Regulatory  Affairs  (3150-0195), 
NEOB-10202,  Office  of  Management 
and  Budget,  Washington,  DC  20503. 

Comments  can  also  be  submitted  by 
telephone  at  (202)  395-3087. 

The  NRC  Clearance  Officer  is  Brenda 
Jo.  Shelton,  301-415-7233. 

Dated  at  Rockville,  Maryland,  this  5th  day 
of  September.  2002. 

For  the  Nuclear  Regulatory  Commission. 
Brenda  |o.  Shelton, 

NRC  Clearance  Officer,  Office  of  the  Chief 
Information  Officer. 
[FR  Doc.  02-23359  Filed  9-12-02;  8:45  am] 

BtUJNG  CODE  75S0-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[Docket  No.:  150-00009,  Gwiaral  UcanM. 
10  CFR  150.20,  EA-02-166] 

Engineering  ft  Inspections  Unlimited, 
Inc.,  Boca  Raton,  FL  Demand  for 
Information 

On  May  7,  2002,  Engineering  & 
Inspections  Unlimited,  Inc.  (Licensee),  a 
radiography  licensee  of  the  State  of 
Florida,  filed  an  NRC  Form  241,  "Report 
of  Proposed  Activities  in  Non- 
Agreement  States,  Areas  of  Exclusive 
Federal  Jurisdiction,  or  Offshore 
Waters,"  notifying  the  NRC  of  its  intent 
to  conduct  radiography  activities  at 
numerous  locations  in  the  State  of 
Hawaii,  a  Non-Agreement  State.  On 
August  1 ,  2002,  the  Licensee  filed  a 
revised  NRC  Form  241,  notifying  the 
NRC  of  additional  locations  where  it 
intended  to  conduct  radiography 
activities  in  Hawaii.  In  accordance  with 
10  CFR  150.20,  "Recognition  of 
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Agreement  State  licenses,"  a  specific 
licensee  of  an  Agreement  State  is 
granted  a  general  license  to  perform  the 
same  activity  in  Non-Agreement  states 
where  NRC  maintains  jurisdiction 
provided  the  licensee  complies  with  10 
CFR  150.20(b).  Thus,  the  Licensee  is 
currently  performing  radiography 
activities  in  Hawaii  under  a  general 
license. 

On  April  22,  2002,  NRC  Region  IV 
conducted  an  unannounced  inspection 
of  Engineering  &  Inspections  Hawaii. 
doing  business  as  Testing  Technologies, 
Inc.  (I'll),  at  a  temporary  job  site  in 
Kapolei,  Hawaii.  Engineering  & 
Inspections  Hawaii  was  performing 
activities  under  an  NRC  license  issued 
to  m.  m,  based  in  Woodbridge, 
Virginia,  and  the  holder  of  NRC  License 
No.  45-25007-01,  is  licensed  to  conduct 
radiography  activities  at  temporary  job 
sites  anywhere  the  NRC  has  jurisdiction. 
Based  on  the  discovery  of  apparent 
willful  violations  of  NRC  requirements, 
on  April  24,  2002,  NRC's  Office  of 
Investigations  (01)  began  an 
investigation  of  activities  being 
conducted  in  Hawaii  under  Ill's 
license.  On  May  1,  2002,  NRC's  Region 
II  office  in  Atlanta,  Georgia,  issued  a 
confirmatory  action  letter  (CAL  No.  2- 
02-001)  to  TTI  confirming  TTI's 
commitment  to  take  several  remedial 
actions  before  radiography  activities 
were  resumed  in  Hawaii.  As  discussed 
above,  on  May  7,  2002,  Engineering  & 
Inspections  Unlimited,  Inc.,  a  State  of 
Florida  licensee,  filed  with  NRC  to 
perform  radiography  activities  in 
Hawaii  under  the  reciprocity  provisions 
of  10  CFR  150.20.  Thus,  Engineering  & 
Inspections  Hawaii's  activities  in 
Hawaii  were  no  longer  being  conducted 
under  TTI's  NRC  hcense. 

The  preliminary  results  of  the  01 
investigation  include  a  finding  that  the 
Division  Manager  for  Engineering  & 
Inspections  Hawaii,  and  who  is 
currently  managing  Engineering  & 
Inspections  Unlimited,  Inc.'s 
radiography  activities  in  Hawaii, 
engaged  in  deliberate  misconduct,  as 
defined  by  10  CFR  30.10.  Specifically, 
the  investigation  found  that  the  Division 
Manager  had  on  numerous  occasions 
dispatched  radiographer's  assistants  and 
helpers  to  conduct  radiography  without 
their  being  accompanied  by  a  certified 
radiographer  who  was  trained  and 
certified  in  accordance  with  the  training 
requirements  of  10  CFR  34.43.  The 
Division  Manager  first  denied 
dispatching  non-certified  radiographers 
to  conduct  radiography,  but  admitted 
after  being  shown  records  of  specific 
radiography  jobs  that  he  had  assigned 
non-certified  radiographers  to  conduct 


radiography  because  of  a  shortage  of 
qualified  personnel. 

The  investigative  evidence  developed 
to  date  demonstrates  a  lack  of  regard  for 
NRC's  radiation  safety  requirements  by 
the  Division  Manager.  The  Division 
Manager  currently  manages  Engineering 
&  Inspections  Unlimited,  Inc.'s 
radiography  activities  in  Hawaii, 
supervises  the  individual  that 
dispatches  workers  to  job-sites,  and  is 
himself  authorized  to  perform 
radiography.  This  situation  raises 
questions  as  to  why  the  NRC  should 
have  reasonable  assurance  that 
Engineering  &  Inspections  Unlimited, 
Inc.'s  radiography  activities  in  Hawaii 
are  being  conducted  in  accordance  with 
all  NRC  radiation  safety  requirements. 

Given  the  Division  Manager's 
involvement  in,  and  supervisory 
responsibility  for,  the  Licensee's 
radiation  safety  program,  further 
information  is  needed  to  determine    • 
whether  the  Commission  can  have 
reasonable  assurance  that  the  Licensee's 
radiography  activities  in  Hawaii  are 
being  conducted  in  accordance  with  all 
radiation  safety  requirements. 

Accordingly,  pursuant  to  sections 
161c,  161o,  182  and  186  of  the  Atomic 
Energy  Act  of  1954,  as  amended,  and 
the  Commission's  regulations  in  10  CFR 
2.204.  30.32(b),  and  150.20(b)  in  order 
for  the  Commission  to  determine 
whether  the  Licensee's  general  license 
should  be  suspended  or  revoked,  or 
other  enforcement  action  taken  to 
ensure  compliance  with  NRC  regulatory 
requirements,  the  Licensee  is  required 
to  submit  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
within  10  days  of  the  date  of  this 
Demand  for  Information,  in  writing  and 
under  oath  or  affirmation:  Information 
as  to  why  the  NRC  should  have 
reasonable  assurance  that  the  Licensee's 
radiography  activities  in  Hawaii  are 
being  conducted,  and  will  be 
conducted,  in  accordance  with  all  NRC 
radiation  safety  requirements. 

Copies  of  the  Licensee's  response  to 
this  Demand  for  Information  also  shall 
be  sent  to  the  Assistant  General  Coiuisel 
for  Materials  Litigation  and  Enforcement 
at  the  same  address,  the  Regional 
Administrator,  NRC  Region  IV,  611 
Ryan  Plaza  Drive,  Suite  400,  Arlington, 
Texas  76011-4005,  and  the  Regional 
Administrator,  NRC  Region  II,  Atlanta 
Federal  Center,  61  Forsyth  St.,  Atlanta, 
Georgia  30303. 

After  reviewing  the  Licensee's 
response,  the  NRC  will  determine 
whether  further  action  is  necessary  to 
ensure  compliance  with  regulatory 
requirements. 


Dated  this  5th  day  of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 
James  G.  Luehman, 
Deputy  Director,  Office  of  Enforcement. 
[FR  Doc.  02-23360  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  7SM>-01-P 


NUCLEAR  REGULATORY 
COMMISSION 

[IA-02-030] 

Brian  J.  McKenna;  Demand  for 
information 

Brian  J.  McKenna,  is  employed  as 
manager  of  radiography  activities  at 
Engineering  &  Inspections  Unlimited, 
Inc.  in  the  State  of  Hawaii.  Engineering 
&  Inspections  Unlimited,  Inc. 
(Licensee),  a  radiography  licensee  of  the 
state  of  Florida,  on  May  7,  2002,  filed 
an  NRC  Form  241,  "Report  of  Proposed 
Activities  in  Non-Agreement  Statesr 
Areas  of  Exclusive  Federal  Jurisdiction, 
or  Offshore  Waters,"  notifying  the  NRC 
of  its  intent  to  conduct  radiography 
activities  at  numerous  locations  in  the 
state  of  Hawaii,  a  Non- Agreement  State. 
On  August  1,  2002,  Engineering  & 
Inspections  Unlimited,  Inc.  filed  a 
revised  NRC  Form  241,  notifying  the 
NRC  of  additional  locations  at  which  it 
intended  to  conduct  radiography 
activities  in  Hawaii.  In  accordance  with 
10  CFR  150.20,  "Recognition  of 
Agreement  State  licenses,"  a  specific 
licensee  of  an  Agreement  State  is 
granted  a  general  license  to  perform  the 
same  activity  in  Non-Agreement  states 
where  NRC  maintains  jurisdiction 
provided  the  licensee  complies  with  10 
CFR  150.20(b).  Thus,  the  Licensee  is 
ciurently  performing  radiography 
activities  in  Hawaii  under  a  general 
license. 

On  April  22,  2002,  NRC  Region  IV 
conducted  an  imannounced  inspection 
of  Engineering  &  Inspections  Hawaii, 
doing  business  as  Testing  Technologies, 
Inc.  (TTI),  at  a  temporary  job  site  in 
Kapolei,  Hawaii.  Engineering  & 
Inspections  Hawaii  was  performing 
activities  luider  an  NRC  license  issued 
to  TTI.  TTI,  based  in  Woodbridge, 
Virginia  and  the  holder  of  NRC  License 
No.  45-25007-01,  is  licensed  to  conduct 
radiography  activities  at  temporary  job 
sites  anjrwhere  the  NRC  has  jurisdiction. 
Based  on  the  discovery  of  apparent 
willful  violations  of  NRC  requirements, 
on  April  24,  2002,  NRC's  Office  of 
Investigations  (01)  began  an 
investigation  of  activities  being 
conducted  in  Hawaii  imder  TTI's 
license.  On  May  1,  2002,  NRC's  Region 
n  o£Gce  in  Atlanta,  Georgia,  issued  a 
confirmatory  action  letter  to  TTI 
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confirming  TTI's  commitment  to  take 
several  remedial  actions  before 
radiography  activities  were  resumed  in 
Hawaii.  As  discussed  above,  on  May  7, 
2002,  Engineering  &  Inspections 
Unlimited,  Inc.,  a  State  of  Florida 
licensee,  filed  with  NRC  to  perform 
radiography  activities  in  Hawaii  under 
the  reciprocity  provisions  of  10  CFR 
150.20.  Thus,  Engineering  &  Inspections 
Hawaii's  activities  in  Hawaii  are  no 
longer  being  conducted  under  TTI's 
NRC  license. 

The  preliminary  results  of  the  OI 
investigation  include  a  finding  that 
Brian  J.  McKenna  engaged  in  deliberate 
misconduct,  as  defined  by  10  CFR 
30.10.  Specifically,  the  investigation 
found  that  Brian  J.  McKenna  had  on 
numerous  occasions  dispatched 
radiographer's  assistants  and  helpers  to 
conduct  radiography  without  their  being 
accompanied  by  a  certified  radiographer 
who  was  trained  and  certified  in 
accordance  with  the  training 
requirements  of  10  CFR  34.43.  Brian  J. 
McKenna  first  denied  dispatching  non- 
certified  radiographers  to  conduct 
radiography,  but  admitted  after  being 
shown  records  of  specific  radiography 
jobs  that  he  had  assigned  non-certified 
radiographers  to  conduct  radiography 
because  of  a  shortage  of  qualified 
persoimel. 

The  investigative  evidence  developed 
to  date  demonstrates  a  lack  of  regard  for 
NRC's  radiation  safety  requirements  by 
Brian  J.  McKeima.  He  currently  manages 
radiography  activities  for  Engineering  & 
Inspections  Unlimited,  Inc.'s  in  Hawaii, 
supervises  the  individual  who 
dispatches  radiographers  to  job  sites, 
and  is  authorized  to  perform 
radiography.  This  situation  raises 
questions  as  to  why  the  NRC  should 
have  reasonable  assurance  that 
Engineering  &  Inspections  Unlimited, 
Inc.'s  radiography  activities  in  Hawaii 
are  being  conducted  in  accordance  with 
all  NRC  radiation  safety  requirements. 

Accordingly,  pursuant  to  sections 
161b,  161c,  161i,  1610, 182  and  186  of 
the  Atomic  Energy  Act  of  1954,  as 
amended,  and  the  Commission's 
regiUations  in  10  CFR  2.204,  the 
Commission  needs  the  following 
information  to  determine  whether 
enforcement  action  should  be  taken 
against  you  to  ensure  future  compliance 
with  NRC  requirements: 

A.  Information  as  to  why  the  NRC 
should  have  reasonable  assurance  that 
radiography  activities  being  conducted 
by  Engineering  &  Inspections  Unlimited, 
Inc.,  imder  your  management  are  being 
conducted  in  accordance  with  all  NRC 
radiation  safety  requirements;  and 

B.  Information  as  to  why  the  NRC 
should  not  take  enforcement  action  to 


prohibit  your  involvement  in  NRC- 
licensed  activities. 

You  may  provide  any  other 
information  that  you  want  the  NRC  to 
consider,  including  whether  the 
statements  made  in  Section  11  are 
correct.  You  may  respond  to  this 
Demand  for  Information  by  filing  a 
written  answer  under  oath  or 
affirmation  or  by  setting  forth  your 
reasons  why  this  Demand  for 
Information  should  not  have  been 
issued  if  the  requested  information  is 
not  being  provided.  The  response  to  this 
Demand  for  Information  is  to  be 
submitted  to  the  Director,  Office  of 
Enforcement,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  DC  20555, 
within  10  days  of  the  date  of  this 
Demand  for  Information,  in  writing  and 
imder  oath  or  affirmation.  Copies  also 
shall  be  sent  to  the  Assistant  General 
Coimsel  for  Materials  Litigation  and 
Enforcement  at  the  same  address,  the 
Regional  Administrator,  NRC  Region  IV, 
611  Ryan  Plaza  Drive,  Suite  400, 
Arlington,  Texas  76011-4005,  and  the 
Regional  Administrator,  NRC  Region  11, 
Atlanta  Federal  Center,  61  Forsyth  St., 
Atlanta,  Georgia  30303. 

Upon  review  of  your  answer,  or  if  no 
answer  is  filed,  the  Commission  may 
institute  a  proceeding  pursuant  to  10 
CFR  2.202  or  take  such  other  action  as 
may  be  necessary  to  ensure  compliance 
with  regulatory  requirements.  Your 
response  to  the  Demand  for  Information 
will  be  considered  before  a  decision  is 
made  in  this  matter.  However,  if  no 
answer  is  filed,  we  will  proceed  on  the 
basis  of  available  information. 

If  you  choose  to  respond,  yoiu- 
response  will  be  made  available 
electronically,  for  public  inspection  in 
the  NRC  Public  Document  Room  or  from 
the  Publicly  Available  Records  (PARS) 
component  of  NRC's  document  system 
(ADAMS).  ADAMS  is  accessible  ftt)m 
the  NRC  Web  site  at  http://www.nrc.gov/ 
reading-nn/adams.btml  (the  Public 
Electronic  Reading  Room).  Therefore,  to 
the  extent  possible,  it  should  not 
include  any  personal  privacy, 
proprietary,  or  safeguards  information 
so  that  it  can  be  made  available  to  the 
Public  without  redaction.  If  personal 
privacy  or  proprietary  information  is 
necessary  to  provide  an  acceptable 
response,  then  please  provide  a 
bracketed  copy  of  yoiu  response  that 
identifies  the  information  that  should  be 
protected  and  a  redacted  copy  of  your 
response  that  deletes  such  information. 
If  you  request  withholding  of  such 
material,  you  must  specifically  identify 
the  portions  of  your  response  that  you 
seek  to  have  withheld  and  provide  in 
detail  the  bases  for  your  claim  of 
withholding  (e.g.,  explain  why  the 


disclosure  of  information  will  create  an 
unwarranted  invasion  of  personal 
privacy  or  provide  the  information 
required  by  10  CFR  2.790(b)  to  support 
a  request  for  withholding  confidential 
commercial  or  financial  information). 

Dated  this  5th  day  of  September  2002. 
For  the  Nuclear  Regulatory  Commission. 

James  G.  Luehman. 

Deputy  Director.  Office  of  Enforcement. 
[FR  Doc.  02-23361  Filed  9-12-02;  8:45  am] 

BILUNO  C006  7980-01-i> 


NUCLEAR  REGULATORY 
COMMISSiON 

Advisory  Committee  on  Nuclear 
Waste;  Notice  of  Meeting 

The  Advisory  Committee  on  Nuclear 
Waste  (ACNW)  will  hold  its  137th 
meeting  on  September  25-26,  2002,  at 
the  Texas  Station  Hotel.  Amaryllis 
Room,  2101  Texas  Star  Lane,  North  Las 
Vegas,  Nevada. 

"The  entire  meeting  will  be  open  to 
public  attendance.  The  schedule  for  this 
meeting  is  as  follows: 

Wednesday,  September  25,  2002 

A.  8:30-6:40  a.m.:  Opening  Statement 
(Open) — ^The  Chairman  will  open  the 
meeting  with  brief  opening  remarks, 
outline  the  topics  to  be  discussed,  and 
indicate  several  items  of  interest. 

B.  8:40-9:40  a.m.:  Status  ofKTI  Issue 
Resolution  (Open) — The  Committee  will 
receive  an  information  briefing  by  NRC 
staff  on  the  status  of  DOE/NRC  issue 
resolution. 

C.  10-11  a.m.:  Discussion  of 
Integrated  Issue  Resolution  Status 
Report  (Open) — The  Committee  will 
receive  a  status  briefing  from  NRC  staff 
on  the  forthcoming  NUREG-1762. 

D.  1 1-12  Noon:  I^C  Review  of  Public 
Comments  Received  on  the  Yucca 
Mountain  Review  Plan  (Open) — The 
Committee  will  receive  a  briefing  by 
NRC  staff  on  public  comments  received 
on  the  Yucca  Mountain  Review  Plan 
(NUREG-1804). 

E.  1-2  p.m.:  Overview  of  Well  Drilling 
in  the  Amargosa  Desert  Area  (Open) — 
The  Committee  will  receive  an 
information  briefing  by  an  NRC  staff 
representative  on  the  analysis  of  well 
drilling  activity  in  the  Amargosa  Desert 
Area  covering  the  last  100  years. 

F.  2-4:30  p.m.:  Preparation  of  ACNW 
Reports  (Open) — The  Committee  will 
discuss  proposed  reports  on  the 
following  topics: 

•  Orphan  Sources 

•  KTI  Status  Report 

•  Integrated  IRSR 

•  Public  Outreach 
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G.  4:30-6  p.m.:  Stakeholder 
Interactions  (Open) — The  Committee 
will  reserve  this  time  for  interactions 
with  stakeholders  and  meeting 
participants. 

Thursday,  September  26,  2002 

H.  8:30-8:35  a.m.:  Opening  Statement 
(Open)— The  ACNW  Chairman  will 
make  opening  remarks  regarding  the 
conduct  of  the  meeting. 

/.  8:35-4  p.m.:  U.S.  Department  of 
Energy  (DOE)  Scientific  Update  for 
Selected  Activities  of  the  Geologic 
Repository  Program  at  Yucca  Mountain 
(Open) — The  Conmiittee  will  hear 
updates  from  DOE  representatives  on 
the  following  topics: 

•  DOE  Opening  Remarks 

•  Rebaselining  of  DOE  Yucca 
Mountain  Program 

•  Final  Environmental  Impact 
Statement  for  Yucca  Mountain 

•  Repository  Design  Update 

•  Proposed  Resolution  of  Anomalous 
Chlorine-36  Indications. 

•  Microbial-Induced  Corrosion 
Considerations 

J.  4:15-5:15  p.m.:  Stakeholder 
Interactions  (Open) — The  Committee 
will  reserve  this  time  for  interactions 
with  stakeholders  and  meeting 
participants. 

K.  5:15-6:45  p.m.: Preparation  of 
ACNW  Reports  (Open) — The  Committee 
will  discuss  proposed  reports  on  the 
following  topics: 

•  Orphem  Sources 

•  KTI  Status  Report 

•  hitegrated  IRSR 

•  Public  Outreach 

•  DOE  Scientific  Update  (tentative) 
L.  6:45-7  p.m. :  Miscellaneous 

(Open) — ^The  Committee  will  discuss 
matters  related  to  the  conduct  of 
Committee  activities  and  matters  and 
specific  issues  that  were  not  completed 
during  previous  meetings,  as  time  and 
availability  of  information  permit. 

Procedures  for  the  conduct  of  and 
participation  in  ACNW  meetings  were 
published  in  the  Federal  Register  on 
October  3,  2001  (66  FR  50461).  In 
accordance  with  these  procedures,  oral 
or  written  statements  may  be  presented 
by  members  of  the  public;  electronic 
recordings  will  be  permitted  only 
during  those  portions  of  the  meeting 
that  are  open  to  the  public;  and 
questions  may  be  asked  by  members  of 
tbe  Committee,  its  consultants,  staff. 
and  the  public.  Persons  desiring  to  make 
oral  statements  should  notify  Mr. 
Howard  J.  Larson,  ACNW  (Telephone 
301/415-6805).  between  8  a.m.  and  4 
p.m.  EDT,  as  far  in  advance  as 
practicable  so  that  appropriate 
arrangements  can  be  made  to  schedule 
the  necessary  time  during  the  meeting 


for  such  statements.  Use  of  still,  motion 
picture,  and  television  cameras  during 
this  meeting  will  be  limited  to  selected 
portions  of  the  meeting  as  determined 
by  the  ACNW  Chairman.  Information 
regarding  the  time  to  be  set  aside  for 
taking  pictures  may  be  obtained  by 
contacting  the  ACNW  office,  prior  to  the 
meeting.  In  view  of  the  possibility  that 
the  schedule  for  ACNW  meetings  may 
be  adjusted  by  the  Chairman  as 
necessary  to  facilitate  the  conduct  of  the 
meeting,  persons  planning  to  attend 
should  notify  Mr.  Howard  J.  Larson  as 
to  their  particular  needs. 

Further  information  regarding  topics 
to  be  discussed,  whether  the  meeting 
has  been  canceled  or  rescheduled,  the 
Chairman's  ruling  on  requests  for  the 
opportunity  to  present  oral  statements 
and  the  time  allotted  therefor  can  be 
obtained  by  contacting  Mr.  Howard  J. 
Larson. 

ACNW  meeting  notices,  meeting 
transcripts,  emd  letter  reports  are  now 
available  for  downloading  or  viewing  on 
the  Internet  at  http://www.nrc.gov/ 
ACRSACNW. 

Videoteleconferencing  service  is 
available  for  observing  open  sessions  of 
ACNW  meetings.  Those  wishing  to  use 
this  service  for  observing  ACNW 
meetings  should  contact  Mr.  Theron 
Brown,  ACNW  Audiovisual  Technician 
(301/415-8066),  between  7:30  a.m.  and 
3:45  p.m.  EDT,  at  least  10  days  before 
the  meeting  to  ensure  the  availability  of 
this  service.  Individuals  or 
organizations  requesting  this  service 
will  be  responsible  for  telephone  line 
charges  and  for  providing  the 
equipment  and  facilities  that  they  use  to 
establish  the  videoteleconferencing  link. 
The  availability  of  » 

videoteleconferencing  services  is  not 
guaranteed. 

Dated:  September  9,  2002. 
Andrew  L.  Bates, 

Advisor\-  Committee  Management  Officer. 
|FR  Doc.  02-23.362  Filed  9-12-02;  8:45  am] 

BiLUNG  CODE  7S90-01-P 


PENSION  BENEFIT  GUARANTY 
CORPORATION 

Required  Interest  Rate  Assumption  for 
Determining  Variable-Rate  Premium; 
Interest  Assumptions  for 
Multiemployer  Plan  Valuations 
Following  Mass  WittKlrawal 

agency:  Pension  Benefit  Guaranty 

Corporation. 

ACTION:  Notice  of  interest  rates  and 

assiunptions. 

SUMMARY:  This  notice  informs  the  public 
of  the  interest  rates  and  assumptions  to 


be  used  under  certain  Pension  Benefit 
Guaranty  Corporation  regulations.  These 
rates  and  assumptions  are  published 
elsewhere  (or  can  be  derived  from  rates 
published  elsewhere),  but  are  collected 
and  published  in  this  notice  for  the 
convenience  of  the  public.  Interest  rates 
are  also  published  on  the  PBGC's  Web 
site  {http://www.pbgc.gov). 
DATES:  The  required  interest  rate  for 
determining  the  variable-rate  premium 
under  part  4006  applies  to  premium 
payment  years  beginning  in  September 
2002.  The  interest  assumptions  for 
performing  multiemployer  plan 
valuations  following  mass  withdrawal 
under  part  4281  apply  to  valuation  dates 
occurring  in  October  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Harold  ].  Ashner,  Assistant  General 
Counsel,  Office  of  the  General  Counsel, 
Pension  Benefit  Guaranty  Corporation, 
1200  K  Street,  NW..  Washington,  DC 
20005,  202-326-4024.  (TTY/TDD  users 
may  call  the  Federal  iplay  service  toll- 
bee  at  1-800-877-8339  and  ask  to  be 
connected  to  202-326-4024.) 
SUPPLEMENTARY  INFORMATION: 

Variable-Rate  Premiums 

Section  4006(a)(3)(E)(iii)(n)  of  the 
Employee  Retirement  Income  Security 
Act  of  1974  (ERISA)  and  section 
4006.4(b)(1)  of  the  PBGC's  regulation  on 
Premium  Rates  (29  CFR  part  4006) 
prescribe  use  of  an  assumed  interest  rate 
(the  "required  interest  rate")  in 
determining  a  single-employer  plan's 
variable-rate  premium.  The  required 
interest  rate  is  the  "applicable 
percentage"  (currently  100  percent)  of 
the  annual  yield  on  30-year  Treasury 
seciuities  for  the  month  preceding  the 
beginning  of  the  plan  year  for  which 
premiums  are  being  paid  (the  "premium 
payment  year").  (Although  the  Treasury 
Department  has  ceased  issuing  30-year 
securities,  the  Internal  Revenue  Service 
announces  a  surrogate  yield  figure  each 
month — ^based  on  the  30-year  Treasury 
bond  maturing  in  February  2031 — 
which  the  PBGC  uses  to  determine  the 
required  interest  rate.) 

The  required  interest  rate  to  be  used 
in  determining  variable-rate  premiums 
for  premium  payment  years  beginning 
in  September  2002  is  5.08  percent. 

The  following  table  lists  the  required 
interest  rates  to  be  used  in  determining 
variable-rate  premiums  for  premium 
payment  years  beginning  between 
October  2001  and  September  2002. 


For  premium  payment  years 
t}eginning  in — 

The  required 
interest  rate 

is-^ 

December  2001  

4.35 

January  2002 

5.48 

February  2002  

5.45 

March  2002 

5.40 

April  2002 

5.71 

Htey2002 

June  2002 

5.68 
5.65 

July  2002  

5.52 

August  2002  

5.39 

September  2002 

5.08 

For  premium  payment  years 
beginning  in — 


October  2001  ... 
November  2001 


The  required 

interest  rate 

is— 


4.66 
4.52 


M ultiemplojrer  Plan  Valuations 
Following  Mass  Withdrawal 

The  PBGC's  regulation  on  Duties  of 
Plan  Sponsor  Following  Mass 
Withdrawal  (29  CFR  part  4281) 
prescribes  the  use  of  interest 
assumptions  under  the  PBGC's 
regulation  on  Allocation  of  Assets  in 
Single-Employer  Plans  (29  CFR  part 
4044).  The  interest  assumptions 
applicable  to  valuation  dates  in  October 
2002  under  part  4044  are  contained  in 
an  amendment  to  part  4044  published 
elsewhere  in  today's  Federal  Register. 
Tables  showing  the  assiunptions 
applicable  to  prior  periods  are  codified 
in  appendix  B  to  29  CFR  part  4044. 

Issued  in  Washington,  DC,  on  this  6th  day 
of  September,  2002. 
Joseph  H.  Grant, 

Deputy  Executive  Director  and  Chief 
Operating  Officer,  Pension  Benefit  Guaranty 
Corporation. 
[FR  Doc.  02-23345  Filed  9-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Existing  Coliection;  Comment  Request 

Upon  Written  Request,  Copies  Available 
From:  Securities  and  Exchange 
Commission,  OfBce  of  Filings  and 
Information  Services,  Washington,  £)C 
20549. 

Extension:  Rule  0-1  [17  CFR  270.0-1],  SEC 
File  No.  270-^72,  OMB  Control  No. 
3235-0531 

Notice  is  hereby  given  that,  pursuant 
to  the  Paperwork  Reduction  Act  of  1995 
(44  U.S.C.  3501-3520),  the  Securities 
and  Exchange  Commission  (the 
"Commission")  is  soliciting  comments 
on  the  collection  of  information 
summarized  below.  The  Commission 
plans  to  submit  this  existing  collection 
of  information  to  the  Office  of 
Management  and  Budget  ("OMB")  for 
extension  and  approval. 

Investment  companies  ("funds")  are 
formed  as  corporations  or  business 
trusts  under  State  law  and,  like  other 


corporations  and  trusts,  must  be 
operated  for  the  benefit  of  their 
shareholders.'  Funds  are  unique, 
however,  in  that  they  are  "organized 
and  operated  by  people  whose  primary 
loyalty  and  pecuniary  interest  lie 
outside  the  enterprise."  ^  As  described 
below,  this  "external  management"  of 
most  funds  presents  inherent  conflicts 
of  interest  and  potential  for  abuses. 

An  investment  adviser  typically 
organizes  a  fund  and  is  responsible  for 
its  day-to-day  operations.  The  adviser 
provides  the  seed  money,  officers, 
employees,  and  office  space,  and 
usually  selects  the  initial  board  of 
directors.  In  many  cases,  the  investment 
adviser  sponsors  several  funds  that 
share  administrative  and  distribution 
systems  as  part  of  a  "family  of  funds." 
As  a  result  of  this  extensive 
involvement,  and  the  general  absence  of 
shareholder  activism,  many  investment 
advisers  typically  dominate  the  funds 
they  advise.3 

Investment  advisers  to  funds  are 
themselves  generally  organized  as 
corporations,  which  have  their  own 
shareholders.  These  shareholders  have 
an  interest  in  the  fund  that  is  quite 
different  from  the  interests  of  die  fund's 
shareholders.  For  example,  while  fund 
shareholders  ordinarily  prefer  lower 
fees  (to  achieve  greater  returns), 
shareholders  of  the  fund's  investment 
adviser  might  want  to  maximize  profits 
through  higher  fees.  And  while  fund 
shareholders  might  prefer  that  advisers 
use  brokers  that  charge  the  lowest 
possible  commissions,  advisers  might 
prefer  brokers  that  will  provide 
investment  research  in  exchange  for 
commissions.  These  types  of  conflicts 
(and  others)  resulted  in  the  pervasive 
abuses  in  the  fund  industry  that  led 
Congress  in  1940  to  enact  legislation 
regulating  the  activities  of  mutual 
funds.* 

The  Investment  Company  Act  of  1940 
("Investment  Company  Act"  or  "Act") 
establishes  a  comprehensive  regulatory 
scheme  designed  to  protect  fund 
investors  by  addressing  the  conflicts  of 
interest  between  funds  and  their 
investment  advisers  and  other  affiliated 
persons.  The  Investment  Company  Act 
places  significant  responsibility  on  the 
board  of  directors  in  overseeing  the 


'  See  generally  James  M.  Storey  and  Thomas  M 
Clyde,  Mutual  Fund  Law  Handbook  7.2  (1998). 

^  Division  of  Investment  Management,  SEC, 
Protecting  Investors:  A  Half  Century  of  Investment 
Company  Regulation  251  (1992). 

3  See  SEC,  Report  on  the  Public  Policy 
Implications  of  Investment  Company  GroMrth,  H.R. 
Rep.  No.  2337,  89th  Cong.,  2d.  Sess.'l2.  127,  148 
(1966)  (stating -that  funds  generally  are  formed  by 
their  advisers  and  remain  under  their  control,  and 
that  advisers'  influence  permeates  fund  activities). 

*  See  Storey  and  Clyde,  supra  note  . 


operations  of  the  fund  and  policing 
conflicts  of  interest. 5 

Independent  fimd  directors  represent 
the  interests  of  shareholders,  acting  as 
watchdogs  for  investors  and  providing  a 
check  on  management.  On  January  2, 
2001,  the  Commission  adopted 
amendments  to  ten  exemptive  rules 
under  the  Act  that  were  designed  to 
enhance  the  effectiveness  of  boards  of 
directors  of  funds  and  to  better  enable 
investors  to  assess  the  independences  of 
those  directors.^  In  the  Adopting 
Release,  the  Commission  amended  rule 
0-1  to  add  a  definition  of  "independent 
legal  counsel."  The  Adopting  Release 
amended  the  exemptive  rules  to  require 
that  any  person  who  acts  as  legal 
counsel  to  the  independent  directors  of 
any  fund  relying  on  the  rules  must  be 
an  "independent  legal  coimsel."  This 
requirement  was  added  because 
independent  directors  can  better 
perform  the  responsibilities  assigned  to 
them  under  the  Act  and  the  rules  if  they 
have  the  assistance  of  a  truly 
independent  legal  counsel. 

Rule  0-1  provides  that  a  person  is  an 
independent  legal  counsel  if  a  fund's 
independent  directors  determine  (and 
record  the  basis  for  that  determination 
in  the  minutes  of  their  meeting)  that  any 
representation  of  the  fimd's  investment 
adviser,  principal  underwriter, 
administrator  (collectively, 
"management  organissations")  or  their 
"control  persons"  ^  during  the  past  two 
years  is  or  was  sufficienUy  limited  that 
that  it  is  unlikely  to  adversely  affect  the 
professional  judgment  of  the  person  in 
providing  legal  representation.  In 
addition,  the  independent  directors 
must  have  obtained  an  undertaking  from 
the  counsel  to  provide  them  with 
information  necessary  to  make  their 
determination  and  to  update  promptly 
that  information  when  the  person  begins 
to  represent,  or  materially  increases  his 
representation  of,  a  management 
organization  or  control  person. 
Generally,  the  independent  directors 
must  re-evaluate  their  determination  at 
least  annually. 

Any  fimd  that  relies  on  an  exemptive 
rule  in  the  Adopting  Release  is  required 
to  use  the  definition  of  independent 
legal  counsel  contained  in  rule  0-1.  We 
assujne  that  approximately  4,050  funds 


^  For  instance.  Fund  directors  must  approve 
investment  adWsorv'  and  distribution  contracts  (15 
U.S.C.  808-15(8),  (b).  and  (c)|. 

^  Role  of  Independent  Directors  of  Invest mpnt 
Companies,  Investment  Company  Act  Release  .\o. 
24816  (Jan.  2,  2001)  |66  FR  3735  (Jan.  16.  2t)01)l 
("Adopting  Release"). 

"  A  "control  person"  is  any  person^ther  than  a 
fund — directly  or  indirectly  controlling  controlled 
by,  or  under  common  control,  with  any  of  the 
fund's  management  organizations.  See  17  CFR 
270.01(a)(6)(iv)(B). 
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rely  on  at  least  one  of  the  exemptive 
rule§  annually"  We  further  assume  that 
the  independent  directors  of 
approximately  one-third  (1.336)  of  those 
funds  would  need  to  make  the  required 
determination  in  order  for  their  counsel 
to  meet  the  definition  of  independent 
legal  counsel."  We  estimate  that  each  of 
these  1,336  funds  would  be  required  to 
spend,  on  average,  0.75  hours  annually 
to  comply  with  the  proposed 
recordkeeping  requirement  concerning 
this  determination,  for  a  total  annual 
burden  of  approximately  1,002  hours. 
Based  on  this  estimate,  the  total  annual 
cost  for  all  funds  of  this  proposed 
definition  would  be  approximately 
$22,712.  To  calculate  this  total  annual 
Cost,  the  Commission  staff  assumed  that 
two-thirds  of  the  total  annual  hour 
burden  (668  hours)  would  be  incurred 
by  professionals  with  an  average  hourly 
wage  rate  of  $27  per  hour,  and  one-third 
of  that  annual  hour  burden  (334  hours) 
would  be  incurred  by  clerical  staff  with 
an  average  hourly  wage  rate  of  $14  '"  per 
hour." 

These  burden  hour  estimates  are 
based  upon  the  Commission  staffs 
experience  and  discussions  with  the 
fund  industry.  The  estimates  of  average 
burden  hours  are  made  solely  for  the 
purposes  of  the  Paperwork  Reduction 
Act.  These  estimates  are  not  derived 
from  a  comprehensive  or  even  a 
representative  survey  or  study  of  the 
costs  of  Commission  rules. 

Written  comments  are  invited  on:  (a) 
Whether  the  collection  of  information  is 
necessary  for  the  proper  performance  of 
the  functions  of  the  Commission, 
including  whether  the  information  has 
practical  utility,  (b)  the  accuracy  of  the 
Commission's  estimate  of  the  burdens  of 
the  collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  collected:  and  (d) 
ways  to  minimize  the  burdens  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 


"  Based  on  statistics  rompilt-fl  hy  Ciommission 
staff,  we  estimate  that  there  are  approximateU  4. ,500 
funds  that  could  relv  on  one  or  mure  of  the 
exemptive  rules.  Of  those  funds,  we  assume  that 
approximately  90  percent  (4.0.501  actually  relv  on  at 
least  one  exemptive  rules  annuallv 

''We  assume  that  the  independent  directors  of  the 
remaining  two-thirds  of  those  funds  will  choose  not 
lo  have  counsel  (but  instead  rely  in  some 
circumstances  on  counsel  who  does  not  represent 
them),  so  that  no  determination  hy  the  independent 
directors  would  be  necessary. 

'"The  Commission's  estimates  conc:erninn  the 
wage  rate  for  professional  time  and  for  clerical  time 
are  based  on  salary  infonnation  for  the  securities 
industry  complied  by  the  Securities  Industry 
Association.  See  Securities  Industry  Association. 
Report  on  Management  and  Professional  Earnmss 
in  the  Securities  Industry  (September  2001). 

"  (668  X  S27/hour)  *  (334  x  S14/hour)  =  522.712. 


Other  forms  of  information  technology. 
Consideration  will  be  given  to 
comments  and  suggestions  submitted  in 
writing  within  60  days  of  this 
publication. 

Please  direct  your  written  cqpaments 
to  Michael  E.  Bartell,  Associate 
Executive  Director,  Office  of 
Information  Technology,  Securities  and 
Exchange  Commission,  450  5th  Street, 
NW,  Washington,  DC  20549. 

Dated:  September  6,  2002. 
Margaret  H.  McFarland, 

Dpputv  Secmtan'. 

|FR  Dor:.  02-23353  Filed  9-12-02;  8:45  am] 

BILLING  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
announcement:  [67  FR  57255. 
September  9,  2002]. 
STATUS:  Closed  Meeting. 
PLACE:  450  Fifth  Street,  NW., 
Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 
MEETING:  Tuesday,  September  10.  2002, 
at  10  a.m. 

CHANGE  IN  THE  MEETING:  Additional  Item. 

The  following  item  was  added  to  the 
Closed  Meeting  scheduled  for  Tuesday. 
September  10,  2002  at  10  a.m. 
Formal  Order  of  Investigation. 

Commissioner  Goldschmid.  as  duty 
officer,  determined  that  Commission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  10.  2002. 
Margaret  H.  McFarland. 

Deputy  Secretan: 

\¥R  Doc.  02-23436  Filed  9-11-02;  9:36  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 
ANNOUNCEMENT:  (67  FR  57255. 
September  9,  2002]. 
STATUS:  Closed  Meeting. 
PLACE:  450  Fifth  Street,  NW.. 
Washington,  DC. 


DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Tuesday.  September  10.  2002. 

at  10  a.m. 

CHANGE  IN  THE  MEETING:  Additional 

Meeting. 

The  Securities  and  Exchange 
Commission  will  hold  an  additional 
meeting  during  the  week  of  September 
9.  2002:  An  additional  Closed  Meeting 
will  be  held  on  Thursday,  September 
12,  2002.  at  4  p.m. 

Commissioner  Goldschmid.  as  duty 
officer,  determined  thatX^ommission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

The  subject  matter  of  the  Closed 
Meeting  to  be  held  on  Thursday. 
September  12,  2002,  will  be:  Amicus 
consideration. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any.  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  10,  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-23437  Filed  9-11-02;  9:36  am] 
BILUNG  CODE  8010-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46467] 

Self-Regulatory  Organizations; 
Approval  of  Chicago  Board  Options 
Exchange,  Inc.  Fingerprinting  Plan 

September  6,  2002. 

On  July  12,  2002.  the  Chicago  Board 
Options  Exchange,  Inc.  ("CBOE"  or 
"Exchange")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC")  an  amended 
fingerprinting  plan  ("Amended  Plan") 
pursuant  to  Rule  17f-2(c)i  under  the 
Securities  Exchange  Act  of  1934 
("Act").2  The  Amended  Plan  3 
supersedes  and  replaces  the  Exchange's 
current  fingerprinting  plan."  The 
Exchange  believes  that  the  Amended 
Plan  will  be  a  significant  improvement 
over  the  current  CBOE  fingerprinting 
plan.  It  establishes  procedures  for  the 
electronic  capture  and  submission  of 
fingerprints. 


'17CFR240.17f-2(c). 

M5  U.S.C.  78a  et  seq. 

'  Attached  hereto  as  Exhibit  A. 

•*  The  Exchange's  current  fingerprinting  plan  was 
approved  by  the  Commission  on  January  27,  1984. 
See  Securities  Exchange  Act  Release  No.  20607 
(January  27,  1984),  49  FR  4298  (February  3,  1984). 
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Under  the  Exchange's  current 
fingerprinting  plan,  members  submit 
manually  rolled  fingerprint  cards  to  the 
CBOE.  which  then  forwards  the  cards  to 
the  Federal  Bureau  of  Investigation 
("FBI")  (the  fingerprint  processing  arm 
of  the  Office  of  the  Attorney  General  of 
the  United  States).  The  FBI  identifies 
submitted  fingerprints,  retrieves 
relevant  criminal  history  information, 
and  returns  fingerprint  reports 
(including  the  original  fingerprint  cards) 
to  the  CBOE.  The  Exchange  has  noted 
that  two  to  three  months  generally 
elapses  between  the  time  when  the 
CBOE  submits  fingerprint  cards  and 
when  the  CBOE  receives  fingerprint 
reports. 

Under  the  terms  of  the  Amended 
Plan,  the  Exchange  will  continue  to 
accept  manually  rolled  fingerprint 
cards,  but  will  also  utilize  a  Live-Scan 
electronic  fingerprinting  system.  ^  Any 
Live-Scan  system  utilized  by  the 
Exchange  will  have  been  certified  by  the 
FBI  for  compliance  with  the  FBI's 
Integrated  Automated  Fingerprint 
Identification  System  ("L\FIS")  ^  image 
quality  specifications.  The  Live-Scan 
system  will  electronically  capttire  and 
transmit  fingerprints  to  the  FBI  for 
processing  and  transmit  fingerprint 
reports  back  to  the  CBOE.  The  Live-Scan 
system  will  be  maintained  at  the  CBOE 
and  operated  by  a  qualified  CBOE 
representative.  The  Exchange  estimates 
that  under  the  Amended  Plan 
approximately  two  days  will  elapse 
between  when  the  CBOE  submits 
electronic  fingerprints  and  when  the  FBI 
returns  fingerprint  reports  to  the  CBOE. 

The  Commission  has  reviewed  the 
procedures  detailed  in  the  Amended 


5  Live-Scan  refers  to  the  process  of  capturing 
fingerprints  directly  into  a  digitized  format  as 
opposed  to  traditional  ink  and  paper  methods. 
Using  Live-Scan  technology,  images  are  captured 
and  transmitted  to  a  central  location  and/or 
interface  for  identification  processing.  Certified 
Live-Scan  systems  produce  consistent  high  quality 
fingerprint  images,  thereby  reducing  rejection  rates 
and  lowering  turnaround  times.  Live-Scan  systems 
are  used  by  law  enforcement  agencies  for 
processing  criminal  fingerprint  records  and  in 
government  and  commercial  markets  for  applicant 
employment  background  checks. 

6  The  lAFIS,  part  of  which  debuted  in  July  1999. 
was  developed  to  offer  rapid  suspect  identification 
to  law  enforcement  agencies  and  organizations 
where  criminal  background  histories  are  a  critical 
factor  in  consideration  for  employment.  Because 
fingerprint  cards  must  be  physically  transported 
and  processed,  substantial  delays  can  be 
experienced  in  the  identification  cycle.  To  improve 
the  speed  and  accuracy  of  the  fingerprint 
identification  process  and  eliminate  the  need  for 
contributing  agencies  to  create  and  mail  paper 
fingerprint  cards  to  the  FBI  for  processing,  the  FBI 
Criminal  Justice  Information  Services  Division 
developed  the  lAFIS  to  support  the  paperless 
submission  of  fingerprint  records.  lAFIS  provides 
Federal,  state  and  local  criminal  justice  agencies  the 
ability  to  electronically  transmit  fingerprint 
information,  vastly  improving  response  time. 


Plan  and  believes  that  the  Amended 
Plan  is  in  the  public  interest  and 
consistent  with  the  protection  of 
investors.  The  Amended  Plan  should 
significantly  improve  upon  the 
efficiency  of  the  current  CBOE 
fingerprinting  plan  by  establishing 
procediues  for  the  electronic  capture 
and  submission  of  fingerprints.  Thus, 
the  Commission  declares  the  Amended 
Plan  to  be  effective. 

The  Commission  notes  that  securities 
industry  fingerprinting  procedures  are 
in  a  state  of  flux  due  to  rapidly 
advancing  technology.  In  the  event  that 
an  industry-wide  standard  is  adopted  or 
becomes  prevalent  and  in  the  event  that 
this  Amended  Plan  substantially  differs 
therefrom,  the  Commission  may  declare 
this  Amended  Plan  ineffective.  The 
Commission  imposes  these  terms  and 
conditions  on  the  Amended  Plan  and 
deems  that  they  are  necessary  and 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  and 
otherwise  in  furtherance  of  the  purposes 
of  the  Act  pursuant  to  Rule  l7f-2[c)J 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.^ 

Margaret  H.  McFarland. 
Deputy  Secretary. 

Exhibit  A 

Chicago  Board  Options  Exchange, 
Incorporated;  Fingerprint  Plan 

Chicago  Board  Options  Exchange, 
Incorporated  ("Exchange")  submits  this 
Fingerprint  Plan  ("Plan")  pursuant  to 
Rule  17f-2(c)  under  the  Securities 
Exchange  Act  of  1934.  as  amended 
("Act").  This  Plan  supersedes  and 
replaces  the  Exchange's  Fingerprint 
Plan  approved  by  the  Seciu-ities  and 
Exchange  Commission  ("Commission") 
on  January  27,  1984. 

The  purpose  of  this  Plan  is  to  enable 
Exchange  members  and  Exchange 
member  applicants  to  comply  with 
Section  17(f)(2)  of  the  Act  and  Rule  17f- 
2  thereunder  by  providing  a  facility  for 
the  fingerprints  of  individual  partners, 
directors,  officers,  and  employees  of 
Exchange  members  and  Exchange 
member  applicants  to  be  processed  and 
submitted  to  the  Attorney  General  of  the 
United  States  or  its  designee  ("Attorney 
General"). 

The  Exchange  will  utilize  a  Live-Scan 
electronic  system  for  the  taking  of 
fingerprints.  Any  Live-Scan  system 
utilized  by  the  Exchange  will  have  been 
certified  by  the  Federal  Bureau  of 
hivestigation  ("FBI")  for  compliance 
with  the  FBI's  Integrated  Automated 


^17CFR240.17f-2(c). 

» 17  CFR  200.3(>-3(a)(17)liii). 


Fingerprint  Identification  System  Image 
Quality  Specifications.  The  Exchange 
may  also  manually  take  fingerprints  and 
receive  manually  taken  fingerprint 
cards.  The  purpose  of  allowing  this 
flexibility  is  to  permit  the  Exchange  to 
retain  the  ability  to  process  and  submit 
fingerprints  to  the  Attorney  General  in 
the  event  the  Exchange's  Live-Scan 
system  is  not  able  to  be  used  due  to,  for 
example,  a  system  problem. 
Additionally,  this  flexibility  will  permit 
the  Exchange  to  continue  to  receive 
manually  taken  fingerprint  cards  from 
those  who  are  located  at  a  distance  from 
the  Exchange  or  who  for  other  reasons 
find  it  more  expedient  to  provide 
manually  taken  fingerprint  cards  to  the 
Exchange  rather  than  travel  to  the 
Exchange  to  have  fingerprints  taken. 

Accordingly,  under  the  Plan,  the 
Exchange  may  receive  fingerprints 
through  any  of  the  following  methods: 

1.  The  Exchange  may  utilize  a  Live- 
Scan  system  to  take  the  fingerprints  and 
create  an  electronic  fingerprint  record 
for  the  fingerprints; 

2.  The  Exchange  may  manually  take 
the  fingerprints  on  a  paper  fingerprint 
card;  or 

3.  The  Exchange  may  receive 
manually  taken  paper  fingerprint  cards. 

The  fingerprint  cards  and  electronic 
fingerprint  records  will  identify  the 
individual  providing  the  fingerprints 
and  the  Exchange  member  or  Exchange 
member  applicant  with  whom  the 
individual  is  associated.  The  fingerprint 
cards  and  electronic  fingerprint  records 
will  be  in  a  form  acceptable  to  the 
Attorney  General  and  the  Exchange. 

In  the  event  that  an  individual  who 
previously  provided  fingerprints  to  the 
Exchange  in  accordance  with  this  Plan 
is  required  to  re-submit  fingerprints,  the 
Exchange  may  permit  the  individual  not 
to  be  re-fingerprinted  if  the  following 
conditions  are  satisfied: 

1.  The  Exchange  is  in  possession  of  an 
electronic  record  of  that  individual's 
fingerprints  taken  by  a  Live-Scan 
system; 

2.  The  existing  electronic  fingerprint 
record  was  previously  submitted  to,  and 
deemed  acceptable  by,  the  Attorney 
General;  and 

3.  The  Exchange  is  able  to  resubmit 
the  existing  electronic  fingerprint  record 
to  the  Attorney  General. 

In  such  an  event,  the  Exchange  shall 
re-submit  the  existing  electronic 
fingerprint  record  to  the  Attorney 
General  and  process  the  fingerprint 
record  received  back  from  the  Attorney 
General  with  respect  to  the  fingerprints 
in  the  same  manner  as  is  the  case  with 
respect  to  initially  submitted 
fingerprints. 
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Once  fingerprints  are  taken,  the 
Exchange  will  review  the  information 
on  the  fingerprint  card  or  in  the 
electronic  fingerprint  record  for  the 
fingerprints,  as  applicable,  for 
completeness,  but  not  for  accuracy,  and 
will  then  submit  the  completed 
fingerprint  card  or  electronic  fingerprint 
record,  as  applicable,  to  the  Attorney 
General  for  identification  and 
processing. 

The  Exchange  shall  submit  fingerprint 
cards  and  electronic  fingerprint  records 
to  the  Attorney  General  in  accordance 
with  any  requirements  of  the  Attorney 
General  relating  to  the  manner  of 
submission  of  this  information.  The 
submission  may  occur  through  any  of 
the  following  methods: 

1.  The  Exchange  may  electronically 
transmit  to  the  Attorney  General  an 
electronic  fingerprint  record  created  by 
a  Live-Scan  system; 

2.  The  Exchange  may  print  out  an 
electronic  fingerprint  record  created  by 
a  Live-Scan  system  onto  a  paper 
fingerprint  card  and  submit  the 
fingerprint  card  to  the  Attorney  General 
through  manual  transmission,  such  as 
by  United  States  mail;  or 

3.  The  Exchange  may  submit 
manually  taken  fingerprint  cards  to  the 
Attorney  General  through  manual 
transmission,  such  as  by  United  States 
mail. 

The  purpose  of  allowing  this 
flexibility  is  to  permit  the  Exchange  to 
retain  the  ability  to  submit  fingerprints 
to  the  Attorney  General  in  the  event  the 
Exchange  is  unable  to  electronically 
transmit  electronic  fingerprint  records 
to  the  Attorney  General  due  to  a 
telecommunication  problem  or 
otherwise.  Additionally,  this  flexibility 
will  permit  the  Exchange  to  manually 
transmit  to  the  Attorney  General 
fingerprint  cards  manually  taken  by  the 
Exchange  and  received  fi'om  Exchange 
members  and  Exchange  member 
applicants. 

The  Exchange  will  keep  a  list  of  the 
fingerprint  cards  and  electronic 
fingerprint  records  submitted  to  the 
Attorney  General  in  order  to  check  on 
fingerprint  submissions  to  the  Attorney 
General  pursuant  to  this  Plan  for  which 
no  fingerprint  report  has  yet  been 
received  from  the  Attorney  General. 
When  a  fingerprint  report  is  received  by 
the  Exchange  fi-om  the  Attorney  General 
with  respect  to  fingerprints  submitted 
by  the  Exchange  pursuant  to  this  Plan, 
the  Exchange  promptly  will  manually 
(such  as  by  United  States  mail]  or 
electronically  forward  a  copy  of  the 
fingerprint  report  to  the  appropriate 
Exchange  member  or  Exchange  member 
applicant. 


The  Exchange  promptly  will  review 
all  fingerprint  reports  received  from  the 
Attorney  General  with  respect  to 
fingerprints  submitted  by  the  Exchange 
pursuant  to  this  Plan  in  order  to 
determine  whether  they  contain 
information  involving: 

1.  A  statutory  disqualification,  as  that 
term  is  defined  in  the  Act;  or 

2.  Material  misstatements  or 
omissions  concerning  information 
previously  reported  to  the  Exchange. 
If  so,  the  Exchange  promptly  will  take 
appropriate  action  concerning  eligibility 
or  continued  eligibility  for  Exchange 
membership  or  for  employment  or 
association  with  an  Exchange  member. 

Copies  of  fingerprint  reports  received 
from  the  Attorney  General  with  respect 
to  fingerprints  submitted  by  the 
Exchange  pursuant  to  this  Plan  will  be 
maintained  by  the  Exchange  in 
accordance  with  the  Exchange's  Record 
Retention/Destruction/Conversion  Plan 
filed  with  the  Commission.  Any 
maintenance  of  fingerprint  records  by 
the  Exchange  shall  be  for  the  Exchange's 
own  administrative  purposes,  and  the 
Exchange  is  not  undertaking  to  maintain 
fingerprint  records  on  behalf  of 
Exchange  members  pursuant  to  Rule 
17f-2(d){2). 

The  above  procedures  will  be 
modified  in  the  following  manner  with 
respect  to  individuals  in  registration 
capacities  recognized  by  the  Exchange 
who  are  associated  persons  of  Exchange 
members  that  are  not  members  of 
NASD.  The  Exchange  has  established  an 
arrangement  with  NASD  to  permit  these 
individuals  to  be  electronically 
registered  with  the  Exchange  through 
the  Web  Central  Registration  Depository 
("Web  CRD").  In  connection  vdth  this 
registration  process,  these  registered 
persons  will  have  their  fingerprints 
processed  and  submitted  to  the  Attorney 
General  through  the  facilities  of  either 
NASD  or  the  Exchange.  The  extent  to 
which  these  registered  persons  may 
utilize  either  one  or  both  of  these 
facilities  will  be  determined  by  the 
Exchange  and  NASD.  Fingerprint 
reports  for  these  registered  persons  that 
are  generated  by  the  Attorney  General 
will  be  provided  to  Web  CRD  and  will 
be  provided  to  the  members  with  which 
these  registered  persons  are  associated 
through  Web  CRD.  Record-keeping  with 
respect  to  fingerprint  submissions  to 
and  fingerprint  reports  from  the 
Attorney  General  for  these  registered 
persons  will  be  maintained  by  NASD. 
NASD  will  notify  the  Exchange  if  a 
fingerprint  report  received  by  Web  CRD 
for  one  of  these  registered  persons 
contains  information  relating  to  an 
arrest  or  conviction.  In  such  an  instance, 


the  Exchange  will  review  the  fingerprint 
report  and  take  appropriate  action,  if 
necessary,  concerning  eligibility  or 
continued  eligibility  of  the  individual 
for  employment  or  association  with  an 
Exchange  member. 

The  Exchange  will  advise  Exchange 
members  and  Exchange  member 
applicants  of  the  availability  of  its 
fingerprint  services  and  any  fees 
charged  by  the  Exchange  in  connection 
with  those  services  and  the  processing 
of  fingerprints  pursuant  to  this  Plan. 
The  Exchange  shall  file  any  such  fees 
with  the  Commission  pursuant  to 
Section  19(b)(3)(A)  of  the  Act. 

The  Exchange  shall  not  be  liable  for 
losses  or  damages  of  any  kind  in 
coimection  with  its  fingerprinting 
services,  as  a  result  of  its  failiire  to 
follow,  or  properly  to  follow,  the 
procedures  described  above,  or  as  a 
result  of  lost  or  delayed  fingerprint 
cards,  electronic  fingerprint  records,  or 
fingerprint  reports,  or  as  a  result  of  any 
action  by  the  Exchange  or  the 
Exchange's  failure  to  take  action  La 
connection  with  this  Plan. 

[FR  Doc.  02-23354  9-12-02;  Filed  8:45  am] 
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September  6,  2002. 

I.  Introduction 

On  August  16,  2001,  the  Government 
Securities  Clearing  Corporation 
("GSCC")  filed  with  the  Securities  and 
Exchange  Commission  ("Commission") 
a  proposed  rule  change  (File  No.  SR- 
GSCC-2001-10)  pursuant  to  Section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").i  On  August  31,  2001, 
GSCC  amended  the  proposed  rule 
change.  Notice  of  the  proposed  rule 
change  was  published  in  the  Federal 
Register  on  March  27,  2002.^  No 
comment  letters  were  received.  For  the 
reasons  discussed  below,  the 


'ISU.S.C.  78s(b)(l). 

2  Securities  Exchange  Act  Release  No.  45605 
(March  20,  2002),  67  FR  14753. 
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Commission  is  granting  approval  of  the 
proposed  rule  change. 

n.  Description 

GSCC  is  amending  its  current  loss 
allocation  rule  concerning  non-inter- 
dealer  broker  ("dealer")  members  who 
act  as  brokers  in  cert^  of  their 
repurchase  agreement  (repo) 
transactions.  Under  the  amended  rule, 
repo  transaction  accoimts  of  these 
dealers  will  be  subject  to  the  same  $5 
.  million  per  event  absolute  loss 
allocation  cap  ourently  applicable  to 
inter-dealer  brokers  ("IDBs")  instead  of 
an  unlimited  loss  allocation  liability. 
The  rule  change  is  designed  to  afford 
appropriate  relief  for  these  dealers  while 
not  unfairly  burdening  other  members. 

A.  Loss  Allocation  Procedure  Without 
Benefit  of  Current  Rule  Change 

If  upon  liquidating  a  defaulting 
member's  positions  GSCC  incurs  a  loss 
due  to  the  failure  of  the  defaulting 
member  to  fulfill  its  obligations  to 
GSCC,  GSCC  looks  to  the  collateral 
deposited  by  that  defaulting  member  to 
satisfy  the  loss.  If  the  defaidting 
member's  collateral  is  insufficient  to 
cover  the  loss,  the  defaulting  member's 
most  "recent"  trading  partners  will  be 
looked  to,  on  a  pro  rata  basis,  in  order 
to  satisfy  the  "remaining  loss." 

Before  the  loss  can  be  allocated  to  the 
defaulting  member's  most  "recent" 
trading  partners,  GSCC  must  first 
determine  the  proportion  of  the  loss  that 
arose  in  connection  with  member- 
brokered  transactions  and  non-member 
brokered  transactions  and  the 
proportion  that  arose  in  connection  with 
direct  transactions. 

To  the  extent  the  remaining  loss  is 
determined  by  GSCC  to  arise  in 
connection  with  member  brokered 
transactions,  GSCC's  rules  provide  that 
fifty  percent  of  the  loss  will  be  allocated 
to  netting  members  that  are  category  1 
IDBs  or  category  2  IDBs  pro  rata  based 
upon  the  dollar  value  of  each  such  IDB 
netting  member's  trading  activity  with 
the  defaulting  member  compared, 
netted,  and  novated  on  the  day  of 
default.  The  remaining  fifty  percent  of 
the  loss  will  be  allocated  to  the  dealer 
netting  members  pro  rata  based  upon 
the  dollar  value  of  the  trading  activity 
through  IDBs  of  each  such  dealer  netting 
member's  trading  activity  with  the 
defaulting  member  compared,  netted, 
and  novated  on  the  day  of  default.  For 
purposes  of  an  allocation  of  loss 
determined  to  arise  in  connection  with 
member  brokered  transactions,  an  IDB 
netting  member  will  not  be  subject  to  an 
allocation  of  loss  for  any  single  loss- 
allocation  event  in  an  amount  greater 
than  $5  million.  A  dealer  netting 


member  will  not  be  subject  to  an 
allocation  of  loss  for  any  single  loss- 
allocation  event  in  an  amount  greater 
than  the  lesser  of  $5  million  or  five 
percent  of  the  overall  loss  amount 
allocated  to  dealer  netting  members.  To 
the  extent  that  this  cap  is  applicable, 
any  excess  amounts  not  collected  from 
individual  netting  members,  whether  an 
IDB  or  a  dealer,  will  be  reallocated  pro 
rata  to  the  netting  membership  in 
general  based  on  average  daily  clearing 
fund  deposit  requirement  over  the 
twelve-month  period  prior  to  the 
insolvency.  However,  even  with  the 
reallocation,  an  IDB  netting  member 
would  not  be  subject  to  an  aggregate  loss 
allocation  for  any  single  loss  allocation 
event  in  an  amount  greater  than  $5 
million. 

To  the  extent  a  remaining  loss  is 
determined  by  GSCC  to  arise  in 
connection  with  non-member  brokered 
transactions,  it  is  allocated  among  the 
recent  category  2  IDB  netting  members 
that  were  parties  to  such  non-member 
brokered  transactions  pro  rata  based 
upon  the  dollar  value  of  each  such 
category  2  IDB  netting  member's  trading 
activity  with  the  defaulting  member 
compared,  netted,  and  novated  on  the 
day  of  default.  For  purposes  of  an 
allocation  of  loss  determined  to  arise  in 
connection  with  non-member  brokered 
transactions,  there  is  no  loss-allocation 
cap. 

To  the  extent  a  remaining  loss  is 
determined  to  arise  in  connection  with 
direct  transactions,  it  is  allocated  among 
the  recent  coimterparty  netting  members 
pro  rata  based  on  the  dollar  value  of  the 
trading  activity  of  each  such  netting 
member's  trading  activity  with  the 
defaulting  member  compared,  netted, 
and  novated  during  the  recent  trading 
period.  For  purposes  of  an  allocation  of 
loss  determined  to  arise  in  connection 
with  direct  transactions,  there  is  no  loss- 
allocation  cap. 

Under  the  current  loss  allocation 
procedure,  dealer  netting  members 
acting  as  brokers  on  all  or  substantially 
all  of  their  repo  transactions  do  not 
enjoy  the  $5  million  per  event  absolute 
loss  allocation  cap  applicable  to  IDBs. 
Consequently,  these  dealers  are  likely  to 
be  disproportionately  assessed  for 
allocation  loss  in  the  current 
environment. 

B.  Changes  to  Loss  Allocation  Procedure 
Under  the  Rule  Change 

The  rule  change  addresses  the  manner 
in  which  the  loss  allocation  procedure 
described  above  will  apply  to  dealers 
that  act  as  brokers  in  their  repo 
transactions.  Specifically,  the  rule 
change  establishes  an  account-based 
loss  allocation  process  whereby  the 


segregated  repo  accounts  of  these 
dealers  are  treated  in  the  same  way  as 
IDB  accounts. 

In  order  to  accomplish  this,  GSCC 
added  two  new  definitions  to  its  rules, 
"non-IDB  repo  broker"  and  "segregated 
repo  account."  A  non-IDB  repo  broker 
with  respect  to  activity  in  its  segregated 
repo  account  is  a  dealer  netting  member 
that  GSCC  has  determined  operates  in 
the  same  manner  as  a  broker  and 
participates  in  GSCC's  repo  netting 
service  pursuant  to  the  same 
requirements  imposed  under  GSCC's 
rules  on  IDB  netting  members  that 
participate  in  that  service.  These 
requirements  include  keeping  their 
brokered  repo  activity  (with  a  GSCC 
netting  member  on  each  side  of  each 
trade)  in  a  separate  account  called  the 
segregated  repo  accoimt. 

Since  GSCC's  loss  allocation 

f)rocedures  with  respect  to  remaining 
osses  distinguish  between  brokered 
transactions  and  direct  transactions  and 
since  it  is  with  respect  to  non-IDB  repo 
brokers'  brokered  transactions  that 
GSCC  is  giving  relief,  the  rule  change 
amends:  (i)  The  definition  of  "brokered 
transaction"  to  include  transactions  in 
which  a  non-IDB  repo  broker  with 
regard  to  activity  in  its  segregated  repo 
accoimt  is  a  party;  (ii)  the  loss  allocation 
rule  applicable  to  brokered  transactions 
to  include  references  to  non-IDB  repo 
brokers  and  the  activity  in  their 
segregated  repo  accounts;  and  (iii]  the 
loss  allocation  rule  to  provide  non-IDB 
repo  brokers  with  regard  to  activity  in 
their  segregated  repo  accounts  with  a 
cap  on  their  total  loss  allocation 
obligation  of  $5  million  as  is  currently 
applied  to  IDB  netting  members. 

All  of  the  other  activity  processed  by 
non-IDB  repo  brokers  outside  of  their 
segregated  repo  broker  accounts  will 
continue  to  be  subject  to  the  loss 
allocation  rules  applicable  to  dealer 
netting  members. 

QI.  Discussion 

Section  17A(b)(3){F]  of  the  Act 
requires  that  the  rules  of  a  clearing 
agency  not  be  designed  to  permit  unfair 
discrimination  among  participants  in 
the  use  of  the  clearing  agency. '  The  rule 
change  provides  that  dealer  participants 
of  GSCC  that  act  as  brokers  in  their  repo 
transactions  will  be  subject  to  the  same 
$5  million  per  event  absolute  loss 
allocation  cap  that  is  applicable  to  IDBs 
instead  of  to  an  unlimited  loss 
allocation  liability.  The  rule  change 
should  provide  for  a  more  equitable  loss 
allocation  process  among  GSCC's 
participants  and,  therefore,  should 
remove  anv  unfair  discrimination  in  the 


'15U.S.C.  78q-l(b)l3)(F). 
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area  of  loss  allocation  among  GSCC 
dealers  and  brokers  where  their 
securities  businesses  are  similar. 
Therefore,  the  Commission  finds  that 
the  rule  change  is  consistent  with 
Section  1 7  A  of  the  Act  and  the  rules  and 
regulations  thereunder. 

rV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
Section  1 7A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
Section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
GSCC-2001-10)  be  and  hereby  is 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 
Deputy  Secretary. 

[FR  Doc.  02-23356  Filed  9-12-02:  8:45  ami 
nUJNG  CODE  M10-01-P 
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[Release  No.  34-46466;  File  No.  SR-NASD- 
2002-100] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
National  Association  of  Securities 
Dealers,  Inc.  Relating  to  the 
Establishment  of  a  Late  Fee  in 
Connection  with  Member  Payment  of 
CRD  Renewal  Fees 

September  6,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934  ("Act" 
or  "Exchange  Act"),'  and  Rule  19b-4 
thereunder,^  notice  is  hereby  given  that 
on  July  25,  2002,  the  National 
Association  of  Securities  Dealers,  Inc. 
("NASD")  filed  with  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
m  below,  which  Items  have  been 
prepared  by  NASD.  On  August  8,  2002. 
NASD  filed  an  amendment  to  the 
proposal. 3  The  Commission  is 


•'17CFR200.30-3(a)(12). 

'  ISL'.S.C.  78s(b)(l). 

-17CFR240.19b-4. 

'  See  letter  from  Barbara  Z.  Sweenev.  Senior  Vice 
President  and  Corporate  Secretarv.  Investor 
f^Tjtection.  Market  Integrity.  NASD,  to  Kalherine  A, 
England.  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  Commission,  dated  August 
8.  2002  ("Amendment  Nfo.  1 ').  In  .Amendment  No. 
1.  NASD  corrected  the  basis  for  which  bummarv 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

NASD  is  proposing  to  amend  Section 
4(b)  of  Schedule  A  to  the  NASD  By- 
Laws  by  establishing  a  late  fee  to  be 
assessed  against  NASD  members  that 
fail  timely  to  pay  their  yearly  renewal 
fees  to  the  Central  Registration 
Depository  ("CRD®"  or  "Web  CRD^m  ••). 
The  proposed  late  fee  would  be 
operative  September  1,  2002.  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  in  italics. 
***** 

Schedule  A  to  the  NASD  By-Laws 

Assessments  and  fees  pursuant  to  the 
provisions  of  Article  VI  of  the  By-Laws 
of  NASD  shall  be  determined  on  the 
following  basis. 

***** 

Section  4 — Fees 

(a)  No  change. 

(b)  NASD  shall  assess  each  member  a 
fee  of: 

(1)  Through  (6)  No  change. 

(7)  10%  of  a  member's  final  annual 
renewal  assessment  or  $100,  whichever 
is  greater,  with  a  maximum  charge  of 
$5,000,  if  the  member  fails  timely  to  pay 
the  amount  indicated  on  its  preliminary 
annual  renewal  statement. 

(c)  through  (1)  No  change. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission, 
NASD  included  statements  concerning 
the  piu'pose  of  and  the  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  NASD  has  prepared 
summaries,  set  forth  in  Sections  A,  B, 
and  C  below,  of  the  most  significant 
aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1 . Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  Section  4(b)  of 


effectiveness  was  requested.  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 
Commission  considers  the  period  to  have 
commenced  on  August  8,  2002. 


Schedule  A  to  the  NASD  By-Laws  by 
establishing  a  fee  comprised  of  10%  of 
a  member's  final  annual  renewal 
assessment  or  $100,  whichever  is 
greater,  with  a  maximum  charge  of 
$5,000,  if  the  meibber  fails  timely  to  pay 
the  amount  indicated  on  its  preliminary 
aimual  renewal  statement.  As  further 
detailed  below,  the  proposed  rule 
change  is  effective  immediately  upon 
filing  and  becomes  operative  on 
September  1,  2002. 

NASD  administers  an  annual  renewal 
program  that  simplifies  the  process  of 
renewing  registrations  and  licenses  for 
member  firms  and  their  associated 
persons  by  allowing  members  to  pay  a 
single  amount  to  NASD  in  December  of 
each  year.  This  annual  renewal  fee 
covers  all  NASD  registration  and 
licensing  fees  and  fees  imposed  by 
states  and  other  self-regulatory 
organizations  ("SROs").  NASD  also 
collects  broker-dealer  and  investment 
adviser  renewal  fees  on  behalf  of  SROs 
and  state  regulators,  as  applicable, 
through  this  program. 

Dviring  the  first  week  of  November, 
NASD  publishes  on-line,  on  Web  CRD, 
a  Preliminary  Renewal  Statement  for 
each  member  that  advises  the  member 
of  the  total  amount  of  renewal  fees  owed 
for  the  following  year.  The  renewal  fees 
are  generally  due  to  NASD  by  the  end 
of  the  first  week  in  December.  Members 
currently  pay  the  amount  indicated  on 
their  Preliminary  Renewal  Statement  by 
check  or  bank  wire  transfer,  .and  NASD 
pays  the  fees  to  the  various  regulators  by 
year-end.  NASD  advises  its  members 
that  their  failiure  to  retixm  full  payment 
to  NASD  by  the  stated  deadline  could 
cause  a  member  to  become  ineligible  to 
do  business  in  the  jurisdictions  in 
which  it  is  registered  as  of  the  first 
business  day  of  the  new  year.  The 
timely  payment  of  renewal  fees  by 
NASD  members  and  their  subsequent 
disbursement  to  appropriate  regulators 
ensures  that  NASD  members  will  not  be 
precluded  from  conducting  business  in 
the  next  calendar  year  as  a  result  of  the 
non-payment  of  renewal  fees. 

Because  of  the  potential  risk  to 
members'  ability  to  conduct  business  if 
they  fail  timely  to  make  their  renewal 
payments,  NASD  engages  in  a 
comprehensive  conununications  and 
operational  effort  beginning  in  August 
of  each  year  that  informs  members  of 
their  obligation  to  complete  the  renewal 
process  by  the  stated  deadline  and  the 
risk  associated  with  their  failure  to  do 
so.  These  communications  include  an 
Advance  Calendar  of  Key  Dates,  a 
Notice  to  Members,  a  CRD  Bulletin, 
reminder  e-mails,  and  daily  reminder 
Broadcast  Messages  through  CRD. 
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In  early  January,  NASD  makes 
available  on-line  a  Final  Renewal 
Statement  that  reflects  the  final  status  of 
agent  and  firm  registrations  and/or 
Notice  Filings  as  of  December  31  of  the 
previous  year.  Any  adjustments  in  fees 
owed  as  a  result  of  registration 
terminations  or  approvals  subsequent  to 
the  Preliminary  Renewal  Statement  are 
made  in  this  final,  reconciled  statement 
on  Web  CRD.  NASD  issues  a  credit/ 
refund  to  members  that  paid  an  amoimt 
greater  than  the  final  amoimt  based  on 
fiieir  Preliminary  Renewal  Statements. 
NASD  assesses  additional  fees  if  a 
member  paid  less  than  the  final 
reconciled  amount. 

Notwithstanding  NASD's  efforts  to 
obtain  timely  payments  of  renewal  fees, 
a  significant  percentage  of  NASD 
members  miss  the  payment  deadline 
each  year,  prompting  NASD  staff  to 
expend  additional  time  and  resources  to 
collect  these  fees  after  the  renewal 
deadline  has  passed.  NASD  staff 
expends  considerable  effort  to  contact 
delinquent  members  to  prevent  them 
from  failing  to  renew  with  the 
jurisdictions  with  which  they  are 
registered.  This  annual  effort  is  in 
addition  to,  and  detracts  from,  NASD's 
efforts  to  serve  its  members  in  the 
normal  course  of  business. 

NASD  is  therefore  proposing  that  a 
late  renewal  fee  be  established  and 
assessed  against  any  NASD  member  that 
has  not  paid  its  renewal  fees  by  the 
published  deadline.  NASD  believes  that 
such  a  fee  would  serve  a  two-fold 
purpose.  It  would  provide  members 
with  an  additional  incentive  to  meet  the 
renewals  payment  deadline,  and  it  also 
would  cover  the  costs  of  NASD 
collection  activities  (i.e.,  the  time  and 
resources  expended  in  contacting  and 
collecting  fees  from  NASD  members  that 
miss  the  deadline).  The  purpose  of  the 
proposed  fee  is  not  to  generate 
significant  net  revenue,  and  it  should 
not  do  so.  Ideally,  establishment  of  the 
late  fee  will  encourage  members  to  pay 
their  renewal  fees  by  the  stated  deadline 
and  eliminate  a  significant  number  of 
late  payments. 

2.  Statutory  Basis 

NASD  believes  that  the  proposed  rule 
change  is  consistent  with  the  provisions 
of  sections  15A(b)(5)  and  15A(b)(6)  of 
the  Act,*  which  require,  among  other 
things,  the  equitable  allocation  of 
reasonable  dues,  fees,  and  other  charges 
among  members  and  other  persons 
using  any  facility  or  system  that  NASD 
operates  or  controls,  and  that  NASD's 
rules  must  be  designed  to  prevent 
fraudulent  and  manipulative  acts  and 


practices,  to  promote  just  and  equitable 
principles  of  trade,  and,  in  general,  to 
protect  investors  and  the  public  interest. 
NASD  believes  that  the  proposed  late 
renewal  fee  will  encourage  NASD 
members  to  pay  their  yearly  renewal 
fees  on  a  timely  basis,  since  failure  to  do 
so  could  cause  them  to  become 
ineligible  to  do  business  in  jurisdictions 
where  they  are  registered,  effective  the 
first  business  day  of  the  new  year. 
Reducing  the  number  of  members  that 
do  not  timely  pay  their  renewal  fees  will 
also  reduce  the  time  spent  by  NASD  in 
collection  efforts,  thereby  freeing  NASD 
staff  to  serve  NASD  members  in  the 
normal  course  of  business. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

NASD  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance  . 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  conunents  were  neither 
solicited  nor  received. 

m.  Date  of  EfifectiTeness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)5  of  the  Act  and  Rule  19b- 
4(f)(2)  thereunder*^  as  establishing  or 
changing  a  due,  fee,  or  other  charge  paid 
solely  by  members  of  the  NASD.  At  any 
time  within  60  days  of  the  filing  of  such 
proposed  rule  change,  the  Commission 
may  simimarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate,  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act.^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  wTitten  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Seciu-ities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 


with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Conunission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  NASD.  All 
submissions  should  refer  to  File  No. 
SR-NASD-2002-100  and  should  be 
submitted  by  October  4.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.* 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(FR  Doc.  02-23311  Filed  9-12-02;  8:4,5  am] 
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SECURITIES  AND  EXCHANGE 
COMIMISSION 

[Release  No.  34-46469;  RIe  ^4o.  SR-OCC- 
2002-02] 

Self-Regulatory  Organizationa;  The 
Options  Claailng  Corporation;  Order 
Granting  Approval  of  a  Proposed  Rule 
Change  Relating  to  Providing  Clearing 
Services  to  Options  Exchanges  That 
Are  Not  Stockholders 

September  6.  2002. 

I.  Introduction 

On  lanuary  25.  2002,  The  Options 
Clearing  Corporation  ("OCC")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  a 
proposed  rule  change  (File  No.  SR- 
OCC-2002-02)  pursuant  to  section 
19(b)(1)  of  the  Securities  Exchange  Act 
of  1934  ("Act").'  On  luly  9,  2002.  OCC 
amended  the  proposed  rule  change. 
Notice  of  the  proposal  was  published  in 
the  Federal  Register  on  July  31.  2002. ^ 
No  comment  letters  were  received.  For 
the  reasons  discussed  below,  the 
Commission  is  approving  the  proposed 
rule  change. 

II.  Description 

The  proposed  rule  change  amends 
OCC  by-laws  and  rules  so  that  OCC  can 
provide  clearing  services  to  new  options 
exchanges  without  having  those 
exchanges  become  stockholders  of  OCC. 
Under  OCC's  existing  by-laws,  any  new 


«15  U.S.C.  78o-3(b)(5)  and  15  U.S.C.  78o-3(b)(6). 


M5  U.S.C.  78s(b)(3)(A)(ii). 
•»17CFR240.19b--»(f)(2). 
'See  Section  19(b)(3)(C)  of  tlie  Act.  15  U.S.C. 
78s(b)(3)(C). 


<'17CFR200.30-3(a)(12). 
'15  U.S.C.  78s(b)(l). 

'  Securities  Exchange  Act  Release  No.  46257  (lulv 
25.2002),  67  FR  49729. 
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options  market  desiring  to  clear  options 
transactions  through  OCC  is  required  to 
purchase  common  stock  in  OCC  and  to 
execute  the  Stockholders  Agreement  to 
which  the  existing  stockholder 
exchanges  are  parties.  Management  of 
OCC  has  concluded  that  the  practice  of 
issuing  new  equity  to  each  market  for 
which  OCC  provides  clearing  services  is 
no  longer  eidier  necessary  or 
appropriate.  Indeed,  the  practice  has 
already  been  abandoned  with  respect  to 
providing  clearing  services  to  markets 
trading  only  security  futures  or 
commodity  futures.^  OCC  will  now  be 
able  to  clear  options  transactions  for 
new  options  exchanges  on  a  similar 
basis.  OCC  believes  that  there  is  no 
more  reason  to  permit  or  require  new 
options  exchanges  to  become  OCC 
stockholders  than  to  permit  or  require 
those  other  markets  to  do  so. 

Exchange  ownership  of  clearing 
organizations  is  not  required  under 
section  1 7 A  of  the  Act  or  under  any 
other  provision  of  the  federal  securities 
laws.  State  law  at  one  time  made  such 
ownership  necessary.  Article  VIII  of  the 
Uniform  Commercial  Code  ("UCC"),  as 
in  effect  in  Illinois  prior  to  the  1973 
amendment,  defined  a  "clearing 
corporation"  as  "a  corporation  all  of  the 
capital  stock  of  which  is  held  by  or  for 
a  national  securities  exchange  or 
association  registered  under  a  statute  of 
the  United  States  such  as  the  Securities 
Exchange  Act  of  1934."  *  The  UCC  as 
now  in  effect  in  all  U.S.  jurisdictions  no 
longer  defines  "clearing  organization" 
in  terms  of  ownership,  and  therefore, 
the  UCC  is  no  longer  a  constraint  in 
determining  the  ownership  of  OCC. 

Not  onlyMs  there  no  continuing  need 
to  have  new  markets  seeking  clearing 
services  become  stockholders,  there  are 
a  number  of  reasons  not  to  do  so.  First, 
increasing  the  niunber  of  stockholders 
could  adversely  aHect  OCC's  ability  to 
pursue  new  business  opportimities. 
Stock  ownership  gives  the  existing 
participant  exchanges  the  right  to  a 
representative  on  OCC's  board  of 
directors  and  veto  rights  over  certain 
significant  transactions  [e.g.,  a  merger) 
or  amendments  to  certain  provisions  of 
the  constituent  documents  (e.g..  Article 
Vn  of  the  by-laws  regarding  exchange 


'  Article  XH  of  the  by-laws  pennits  CXX;  to  clear 
"security  futures"  for  "security  futures  exchanges" 
without  issuing  equity  to  such  exchanges  and 
permits  OCC  to  provide  clearing  services  for  other 
futures  products  on  the  same  basis  (Securities 
Exchange  Act  Release  Nos.  44434  (|une  15,  2001). 
66  FK  33283  IFile  No.  SR-CX:C-2001-0.'>1  and 
45946  (May  16.  2002),  67  FR  36056  [File  No.  SR- 
OCC-2001-161). 

♦The  1973  amendment  identified  certain  other 
entities  that  could  be  owners  of  a  clearing 
corporation  while  retaining  securities  exchanges  or 
associations  among  the  permitted  owners. 


qualifications).^  The  participant 
exchanges  have  divergent  and 
sometimes  conflicting  interests,  and  this 
will  only  become  more  prevalent  as  the 
number  and  types  of  options  exchanges 
proliferates.  Expanding  the  number  of 
stockholders  with  veto  rights  increases 
the  likelihood  that  a  single  stockholder 
might  block  action  that  is  in  the  best 
interests  of  OCC  and  its  other 
stockholders.  Second,  contiiiuing  to  add 
stockholders  could  soon  result  in 
substantial  increases  in  the  size  of  the 
OCC  board.  After  the  number  of 
exchange  directors  reaches  seven,  each 
addition  of  an  exchange  director  would 
require  the  addition  of  another  member 
director  in  order  to  maintain  the 
allocation  between  member  directors 
and  exchange  directors  called  for  imder 
OCC's  constituent  dociunents. 
Ultimately,  the  OCC  board  could  reach 
an  unwieldy  size.  Finally,  issuing 
additional  common  stock  for  each  new 
market  would  continually  dilute  the 
interests  of  the  existing  participant 
exchanges. 

OCC  is  creating  a  new  category  of 
"non-equity  exchange"  to  which 
markets  that  desire  options  clearing 
services  fi-om  OCC  will  be  admitted.  In 
lieu  of  purchasing  common  stock  of 
OCC,  new  participant  exchanges  will  be 
required  to  enter  into  a  Noteholders 
Agreement  and  to  purchase  a 
promissory  note  from  OCC  in  the 
principal  amount  of  $1  million,  which 
was  the  amount  specified  in  Article  VII, 
Section  2  of  the  by-laws  as  the 
maximum  purchase  price  for  additional 
equity  required  to  be  purchased  by  a 
new  equity  exchange.  Instead  of  the 
equity  interest  received  by  such  equity 
exchanges,  non-equity  exchanges  will 
receive  promissory  notes  bearing  an 
interest  rate  return  on  their  investments 
as  described  below. 

Non-equity  exchanges  will  be  subject 
to  admission  requirements  identical  to 
those  imposed  on  the  current 
participant  exchanges  that  hold  equity. 
Among  other  things,  new  participant 
exchanges  must  be  registered  under  the 
Act,  must  be  in  compliance  with  the 
rules  promulgated  thereunder  by  the 


^  Holders  of  OCC  Class  A  common  stock  have  the 
right,  by  majority  vote,  to  elect  member  directors  of 
OCC.  Holders  of  Class  B  common  stock  vote  on  the 
election  of  the  management  director  and  exchange 
directors  of  OCC.  In  addition,  the  votes  of  Class  B 
common  stock  holders  are  required  to  amend  OCC's 
certificate  of  incorporation,  to  adopt  an  agreement 
of  merger  or  consolidation  of  OCC  with  or  into  any 
other  corporation,  to  authorize  or  consent  to  the 
sale,  lease,  or  exchange  of  all  or  substantially  all  of 
the  property  and  assets  of  OCC,  to  authorize  or 
consent  to  the  dissolution  of  OCC,  to  receive 
dividends,  and  to  receive  assets  upon  partial  or 
final  liquidation  or  dissolution  of  OCC.  All  OCC 
Class  A  and  Class  B  common  stock  is  owned  by  its 
current  participant  options  exchanges. 


Commission,  and  must  furnish 
information  to  OCC  concerning  such 
things  as  the  exchange's  operations, 
management,  rules  and  membership. 

OCC  will  provide  clearing  services  to 
non-equity  exchanges  on  the  same  basis 
that  it  provides  services  to  the  equity 
exchanges.  Non-equity  exchanges  will 
become  parties  to  the  existing  Restated 
Participant  Exchange  Agreement  in  the 
same  way  that  new  participant 
exchanges  have  done  in  the  past.  No 
modification  to  the  agreement  is 
necessary  because  it  does  not  address 
matters  relating  to  an  exchange's  role  as 
stockholder,  which  are  confined  to  the 
Stockholders  Agreement. 

The  rights  of  the  existing  participant 
exchanges  as  stockholders,  including 
their  ri^ts  to  representation  on  OCC's 
board  and  their  veto  rights,  have  been 
preserved  in  Article  VIIA,  "Equity 
Exchanges."  Although  non-equity 
exchanges  will  not  have  representation 
on  OCC's  board,  their  members  that  are 
clearing  members  of  OCC  will  be 
"participants"  in  OCC  within  the 
meaning  of  section  17A(b)(3)(C)  of  the 
Act  and  will  be  entitled  imder  that 
provision  to  "fair  representation  *   *  * 
in  the  selection  of  (OCC's)  directors  and 
administration  of  its  affairs."  Fair 
representation  will  be  assured  because 
participants  that  are  members  of  non- 
equity exchanges  will  participate  in  the 
selection  of  OCC's  member  directors  on 
the  same  basis  as  members  of  the  equity 
exchanges.^ 

The  Noteholders  Agreement  in  this 
rule  filing  contains  restrictions  on  the 
transfer  of  promissory  notes  issued  to 
non-equity  exchanges  and  provides  for 
the  repurchase  of  the  notes  by  OCC 
under  certain  circimistances  parallel  to 
the  provisions  applicable  to  the 
repurchase  by  OCC  of  its  stock.  ^  These 
provisions  are  designed  to  ensxire  that 
the  promissory  notes  remain  in  the 
hands  of  participant  exchanges  of  OCC 
and  to  give  withdrawing  exchanges  the 
right  to  "put"  the  notes  back  to  OCC. 
The  promissory  notes  will  bear  interest 
at  a  rate  determined  by  reference  to 
provisions  of  the  Internal  Revenue 


^  OOC  has  represented  to  the  Commission  that 
OCC  management  will  (1)  provide  non-equity 
exchanges  with  the  opportunity  to  make 
presentations  to  the  OCC  board  or  the  appropriate 
board  committee  upon  request  and  (2)  vtrill 
promptly  pass  on  to  non-equity  exchanges  any 
information  that  management  considers  to  be  of 
competitive  significance  to  such  exchanges 
disclosed  to  exchange  directors  at  or  in  connection 
with  any  meeting  or  action  of  the  OOC  board  or  any 
board  committee.  Letter  from  William  H.  Navin, 
Executive  Vice  President,  General  Counsel,  and 
Secretary.  OCC  (July  8.  2002). 

'  The  Noteholders  Agreement  is  attached  as 
Exhibit  I  to  OCC's  filing. 
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Code.8  The  interest  rate  will  be  reset 
aimually.  Interest  will  be  payable 
annually  in  arrears  on  the  promissory 
note's  aimiversary  date.  If  a  .promissory 
note  is  repurchased  by  OCC  in  less  than 
six  years  from  the  date  of  the  initial  sale 
of  the  note,  the  purchase  price  of  the 
note  will  be  the  principal  amount  plus 
any  accrued  and  unpaid  interest  less  a 
reduction  based  on  the  length  of  time 
since  initial  sale.«  After  six  years,  there 
would  be  no  reduction,  and  a 
promissory  note  would  be  redeemable  at 
its  aggregate  principal  amount  plus  any 
accrued  and  impaid  interest.  Under  the 
terms  of  Section  VIII  of  the  Noteholders 
Agreement,  OCC's  obligations  to  a 
noteholder  are  subordinated  to  the 
claims  of  all  other  creditors  of  OCC 
except  that  the  obligation  to  repurchase 
a  note  from  any  noteholder  ranks  pari 
passu  with  OCC's  obligations  to 
repurchase  notes  from  any  other 
noteholders  and  to  repurchase  its 
common  stock  from  any  stockholder. 
The  provisions  of  the  Noteholders 
Agreement  are  generally  parallel  to 
corresponding  provisions  of  the 
Stockholders  Agreement. 

m.  Discussion 

Section  19(b)(2)  of  the  Act  directs  the 
Commission  to  approve  a  proposed  ^le 
change  of  a  self-regulatory  organization 
if  it  finds  that  such  proposed  rule 
change  is  consistent  with  the 
requirements  of  the  Act  and  the  rules 
and  regulations  thereunder  applicable  to 
such  organization,  section  17A{b)(3)(F) 
of  the  Act  requires  that  the  rules  of  a 
clearing  agency  be  designed  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  national  system  for  the 
prompt  and  accurate  clearance  and 
settlement  of  securities  transactions.^" 
The  Commission  believes  that  by 
allowing  OCC  to  amend  its  by-laws  and 
rules  so  that  they  linut  the  number  of 
OCC's  stockholders  and  in  turn  the  size 
of  OCC's  board.  OCC  will  be  better  able 
to  continue  to  work  to  remove 
impediments  to  and  perfect  the 
mechanism  of  the  national  clearance 
and  settlement  system.  Accordingly,  the 


•The  interest  rate  for  the  promissory  notes  will 
be  equal  to  the  short-term  applicable  federal  rate  for 
purposes  of  Section  1274(d)  of  the  Internal  Revenue 
Code  of  1986. 

"The  amount  of  the  reduction,  which  is  set  forth  . 
in  the  Noteholders  Agreement,  would  be  $300,000 
if  the  note  is  purchased  by  OCC  within  two  years 
of  its  original  sell  date,  $240,000  if  more  than  two 
years  but  less  than  three  years.  $180,000  if  more 
than  three  years  but  less  than  four  years,  $120,000 
if  more  than  four  years  but  less  than  five  years,  and 
$60,000  if  more  than  five  years  but  less  than  six 
years. 

""ISU.S.C.  78q-l(b)(3KF). 


Commission  finds  that  the  proposal  is 
consistent  with  Section  17A(b)(3)(F). 

Sections  17A(b)(3){C)  and  (I)  of  the 
Act  require  that  the  rules  of  a  clearing 
agency  assure  fair  representation  of  its 
shareholders  and  participants  in  the 
selection  of  its  directors  and 
administration  of  its  affairs  and  that  the 
rules  of  a  clearing  agency  do  not  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  Act."  The  fact  that  members  of 
non-equity  exchanges  that  are  also 
members  of  OCC  will  participate  in  the 
selection  of  DCC  member  directors 
should  help  to  assure  fair  representation 
of  all  OCC's  members.  OCC's 
representations  to  the  Commission  that 
OCC's  management  will  provide  non- 
equity exchanges  with  the  opportunity   . 
to  make  presentations  to  the  OCC  board 
and  will  promptly  pass  on  to  non-equity 
exchanges  any  information  disclosed  at 
or  in  connection  with  OCC  board 
meetings  that  management  considers  to 
be  of  competitive  significance  should 
help  to  ensiire  that  no  burden  on 
competition  that  is  not  necessary  or 
appropriate  in  furtherance  of  the  Act 
will  occur.^2  Therefore,  the  Commission 
also  finds  that  OCC's  rule  change  is 
consistent  with  the  requirements  of 
Section  17A(b)(3)(C)  and  (I). 

IV.  Conclusion 

On  the  basis  of  the  foregoing,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  the  Act  and  in 
particular  with  the  requirements  of 
section  17A  of  the  Act  and  the  rules  and 
regulations  thereunder  applicable. 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,  that  the 
proposed  rule  change  (File  No.  SR- 
OCC-2002-02)  be,  and  hereby  is. 
approved. 

For  the  Commission  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-23310  Filed  9-12-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[ReiMM  No.  34-46468;  File  No.  SR-PCX- 
2002-44] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Profxtsed  Rule  Change  and 
Amendment  No.  1  by  the  Pacific 
Exchange,  Inc.  Regarding  Anti-Money 
Laundering  Compliance  Programs 

September  6.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on  July  29, 
2002,  the  Pacific  Exchange,  Inc.  ("PCX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II  and  ID 
below,  which  Items  have  been  prepared 
by  the  Exchange.  On  August  29.  2002. 
the  PCX  amended  the  proposed  rule 
change. 3  The  Exchange  filed  the 
proposal  pursuant  to  section  19(b)(3)(A) 
of  the  Act,"  and  Rule  19b-4(f)(6)  * 
thereunder,  which  renders  the  proposal 
effective  upon  filing  with  the 
Commission.  The  Commission  is 
publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change, 
as  amended,  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  proposes  to  adopt  PCX  Rule 
4.25,  "Anti-Money  Laundering 
Compliance  Program,"  in  order  to 
require  each  options  Member  or 
Member  Organization  to  develop  and 
implement  an  anti-money  laimdering 
compliance  program  consistent  with 
applicable  provisions  of  the  Bank 
Secrecy  Act  ("BSA")  and  the 
Regulations  thereunder.  In  addition,  the 
POC,  through  its  wholly  owned 
subsidiary,  PCX  Equities,  hic.  ("PCXE" 
or  "Corporation")  proposes  to  adopt 
PCXE  Rule  6.17.  "Anti-Money 


"15  U.S.C.  78q-l[b)(3)(C)  and  (I). 
"  17  CFR  200.30-3(a)(12). 


>  15  U.S.C.  78sCb)(l). 

2 17  CFR  240.19b-*. 

3  See  undated  letter  from  Mai  S.  Shiver.  Senior 
Attorney,  Regulatory  Policy.  PCX,  to  Nancy  I 
Sanow,  Assistant  Director,  Division  of  Market 
Regulation,  Commission  ("Amendment  No.  1").  In 
Amendment  No.  1.  the  PCX  requested  that  the 
Commission  consider  the  proposed  rule  change 
pursuant  to  Section  19(b)(3)(A)  of  the  Act  and  Rule 
19b-«(f)(6)  thereunder.  15  U.S.C.  78s(b)(3)(A),  17 
CFR  240.19b-4(f)(6).  The  Commission  considers  the 
original  filing  to  have  satisfied  the  5-day  pre-filing 
notice  requirement.  The  PCX  asked  the  Commission 
to  waive  the  30-day  operative  delay.  The 
Commission  corrected  a  typographical  error  in  the 
proposed  rule  language  without  requiring  the  PCX 
to  file  an  amendment. 

M5  U.S.C.  78s(b)(3)(A). 

s  17  CFR  240.19b-4(fK6). 
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Laundering  Compliance  Program,"  in 
order  to  require  each  Equity  Trading 
Permit  ("ETP")  Holder  to  develop  and 
impleinent  an  anti-money  laundering 
compliance  program  consistent  with 
applicable  provisions  of  the  BSA  and 
the  Regulations  thereunder.  The  text  of 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 

Pacific  Exchange,  Inc. 

Rules  of  the  Board  of  Governors 

Rule  4.26  Anti-Money  Laimdering 
Compliance  Program.  Each  Member  and 
Member  Organization  for  which  the 
Exchange  is  the  Designated  Examining 
Authority,  must  develop  and  implement 
a  written  anti-money  laimdering 
program  reasonably  designed  to  achieve 
and  monitor  the  Member  or  Member 
Organization's  compliance  with  the 
requirements  of  the  Bank  Secrecy  Act 
(31  U.S.C.  5311,  etseq.).  and  the 
implementing  regulations  promulgated 
thereimder  by  the  Department  of  the 
Treasury.  Each  Member  or  Member 
Organization's  anti-money  laimdering 
program  must  be  approved  in  writing  by 
a  representative  of  its  senior 
management  staff.  The  anti-money 
laundering  programs  required  by  this 
Rule  must  include,  at  a  minimum,  a 
requirement  to: 

(a)  Establish  and  implement  policies, 
procedures  and  controls  that  can  be 
reasonably  expected  to  detect  and  cause 
the  reporting  of  transactions  required 
under  31  U.S.C.  5318(g)  and 
implementing  regulations  thereunder: 

(b)  Establish  and  implement  policies, 
procedures  and  internal  controls 
reasonably  designed  to  achieve 
compliance  with  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
thereunder; 

(c)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  Member 
or  Member  Organization  personnel  or  a 
qualified  outside  party; 

(d)  Designate  an  individual  or 
individuals  responsible  for 
implementing  and  monitoring  the  day- 
to-day  operations  and  controls  of  the 
program;  and 

(e)  Provide  ongoing  training  for 
appropriate  personnel. 

»        *        *        *        * 

PCX  Equities,  Inc. 

Rules  of  the  Board  of  Directors 

Rule  6.17    Anti-Money  Laundering 
Compliance  Pro-am.  Each  ETP 
Holder's  anti-money  laundering 
progfxun  must  be  approved  in  writing  by 
a  representative  of  its  senior 
management  staff.  The  anti-money 
laundering  programs  required  by  this 


Rule  must  include,  at  minimum,  a 
requirement  to: 

(a)  Establish  and  implement  policies, 
procedures  and  controls  that  can  be 
reasonably  expected  to  detect  and  cause 
the  reporting  of  transactions  required 
under  31  U.S.C.  5318(g)  and 
implementing  regulations  thereunder; 

(b)  Establish  and  implement  policies, 
procedures  and  internal  controls 
reasonably  designed  to  achieve 
compliance  with  the  Bank  Secrecy  Act 
and  the  implementing  regulations 
thereunder; 

(c)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  the  ETP 
Holder  personnel  or  a  qualified  outside 
party; 

(a)  Designate  an  individual  or 
individuals  responsible  for 
implementing  and  monitoring  the  day- 
to-day  operations  and  controls  of  the 
program:  and 

(e)  Provide  ongoing  training  for 
appropriate  personnel. 
***** 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  Uie  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  its  proposal  and 
discussed  any  comments  it  received 
regarding  the  proposal.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  Sections  A,  B  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

In  2001 ,  President  Bush  signed  into 
law  the  USA  PATRIOT  Act  of  2001  (the 
"PATRIOT  Act")  e,  which  amends 
among  other  laws  the  Bank  Secrecy  Act 
as  set  forth  in  Title  31  of  the  United 
States  Code  (the  "Code").  The  PATRIOT 
Act  expands  the  powers  of  the 
government  to  fight  the  war  on  terrorism 
and  requires  that  financial  institutions, 
including  broker-dealers,  implement 
policies  and  procedures  to  that  end. 

Tide  m  of  the  PATRIOT  Act, 
separately  referred  to  as  the 
International  Money  Laimdering 
Abatement  and  Financial  Anti- 
Terrorism  Act  of  2001  (the  "Money 


Laundering  Act"),  focuses  on  the 
requirement  that  financial  institutions 
establish  anti-money  laundering, 
monitoring,  and  supervisory  systems.^ 
The  Money  Laundering  Act  imposes 
obligations  on  brokers  and  dealers 
through  the  new  provisions  and 
amendments  to  the  BSA.  Among  other 
things,  brokers  and  dealers  must 
implement  anti-money  laundering 
compliance  programs,  prepare  and  file 
suspicious  transaction  reports,  and 
follow  due  diligence  procedures. 
Brokers  and  dealers  are  required  to 
comply  with  these  new  obligations  in 
addition  to  complying  with  existing 
BSA  reporting  and  record-keeping 
requirements.^  The  Money  Laundering 
Act  Section  352,  which  amends  section 
5318(h)  of  the  Code,  requires  each 
financial  institution  to  establish  anti- 
money  laundering  programs  by  April 
24,  2002,  that  include  at  a  minimum:  (1) 
The  development  of  internal  policies, 
procedures  and  controls;  (2)  the 
designation  of  a  compliance  officer;  (3) 
an  ongoing  employee  training  program; 
and  (4)  an  independent  audit  fiinction 
to  test  programs. 

The  legislative  history  of  the 
PATRIOT  Act  explains  that  the 
requirement  to  have  an  anti-money 
laundering  compliance  program  is  not  a 
"one-size-fits-all"  requirement.  The 
general  nature  of  the  requirements 
reflect  Congress'  intent  that  each 
financial  institution  should  have  the 
flexibility  to  tailor  the  anti-money 
laundering  programs  to  fit  its  business, 
taking  into  account  factors  such  as  size, 
location,  activities  of  the  firm's  business 
and  the  risks  or  vulnerabilities  to  money 
laundering  in  the  firm.  This  flexibility  is 
designed  to  ensure  that  all  entities 


6  USA  PATRIOT  Act  stands  for  "Uniting  and 
Strengthening  America  by  Providing  Appropriate 
Tools  Required  to  Intercept  and  Obstruct 
Terrorism." 


'  The  statutory  definition  of  "financial 
institution"  in  the  Money  Laundering  Act  is 
exceptionally  broad  and  encompasses  26  separate 
categories.  See  31  U.S.C.  5312(a)(2).  Specifically  the 
definition  includes,  inter  alia,  an  insured  bank,  a 
commercial  bank  or  trust  company,  a  private 
banker,  an  agency  or  branch  of  a  foreign  bank  in  the 
United  States,  a  thrift  institution,  a  broker  or  dealer 
registered  with  the  Securities  and  Exchange 
Commission  under  the  Act  (15  U.S.C.  7Ba  et  seq.), 
a  broker-dealer  in  securities  or  commodities,  an 
investment  banker  or  investment  company,  a 
currency  exchange,  an  insurance  company,  a  loan 
or  finance  company,  and  any  business  or  agency 
that  engages  in  any  activity  that  the  Secretary  of  the 
Treasury  determines,  by  regulation,  to  be  an  activity 
that  is  similar  to,  or  a  substitute  for  any  activity  in 
which  any  business  described  in  Sec.  5312(a)(2)  is 
authorized  to  engage. 

"  In  addition  to  the  direct  requirement  of  the  BSA, 
and  the  regulations.thereunder.  Rule  17a-8  under 
the  Act  (17  CFR  240.17a-«)  requires  broker-dealers 
to  comply  with  the  recordkeeping  and  reporting 
requirements  of  the  BSA  and  related  regulations, 
including  the  obligation  to  file  reports  and  make 
and  preserve  records  in  connection  with  certain 
transactions  generally  exceeding  $10,000  and 
involving  currency  or  the  physical  transport  of 
currency  into  or  out  of  the  United  States. 
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covered  by  the  statute,  from  very  large 
financial  institutions  to  the  small  firms, 
have  in  place  policies  and  procedures  to 
monitor  for  anti-money  laundering 
compliance." 

The  Exchange  anticipates  providing 
guidance  in  the  form  of  a  memorandum 
to  assist  Members,  Member 
Organizations  and  ETP  Holders  in 
developing  an  anti-money  laundering 
program  that  fits  their  business  models 
and  needs. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposal  is 
consistent  with  the  requirements  of 
section  6(b)  of  the  Act,i"  in  general,  and 
furthers  the  objectives  of  section 
6(b)(5),"  in  particular,  in  that  it  is 
designed  to  promote  just  and  equitable 
principles  of  trade,  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  national  market  system  and  to 
protect  investors  and  the  public  interest 
by  establishing  minimum  requirements 
for  anti-money  laundering  compliance 
programs  for  Exchange  Members.  The 
programs  are  designed  to  help  identify 
and  prevent  money  laundering  that  can 
affect  the  integrity  of  the  U.S.  capital 
markets. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

Written  comments  on  the  proposed 
rule  change  were  neither  solicited  nor 
received. 

m.  Date  of  Efifectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 


9  See  USA  PATRIOT  Act  of  2001:  Consideration 
of  H.R.  3162  Before  the  Senate  (October  25,  2001) 
(statement  of  Sen.  Sarbanes);  Financial  Anti- 
Terrorism  Act  of  2001 :  Consideration  Under 
Suspension  of  Rules  of  H.R.  3004  Before  the  House 
of  Representatives  (October  17,  2001)  (statement  of 
Rep.  K«lley)  (provisions  of  the  Financial  Anti- 
Terrorism  Act  of  2001  were  incorporated  as  Title  III 
in  the  USA  PATRIOT  Act). 

'"15  U.S.C.  78f(b). 

1M5U.S.C.  78nb)(5). 


(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  section  19(b)(3)(A)  of  the 
Act  12  and  Rule  19b-4(f)(6) 
thereunder.  13  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

Tne  Exchange  has  requested  that  the 
Commission  waive  the  30-day  operative 
delay.  The  Commission  believes 
waiving  the  30-day  operative  delay  is 
consistent  with  the  protection  of 
investors  and  the  public  interest.  The 
Commission  notes  that  the  proposed 
rules  are  consistent  with  anti-money 
laundering  compliance  program  rules 
adopted  by  other  self-regulatory 
orgaiiizations.i'*  Acceleration  of  the 
operative  date  will  require  Exchange 
Members  to  establish,  implement,  and 
improve  anti-money  laundering 
compliance  programs  without  delay.  For 
these  reasons,  the  Commission 
designates  the  proposal  to  be  effective 
and  operative  upon  filing  with  the 
Commission.!^ 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argiunents  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 


<2  15  U.S.C.  78s(b){3)(A). 

i3l7CFR240.19b-4(f)(6). 

'••Securities  Exchange  Act  Release  Nos.  45798 
(April  22.  2002),  67  FR  20854  (April  26,  2002)  (SR- 
NASD-200Z-24  and  SR-NYSE-2002-10).  and 
46041  dune  6,  2002),  67  FR  40366  (SR-Phlx-2002- 
29). 

's  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  PCX.  All 
submissions  should  refer  to  file  number 
SR-PCX-2002-44  and  should  be 
submitted  by  October  4,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority."" 

Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-23355  Filed  9-12-02;  8:45  am) 
BILUNG  CODE  M10-01-P 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

[USCG  2002-12689] 

Guidelines  for  Assessing  Mercttant 
Mariners  Through  Demonstrations  of 
Proficiency  as  Global  Marine  Distress 
and  Safety  System  (GMDSS)  Radio 
Operators 

ACTION:  Notice  of  availability  and 
request  for  comments. 

summary:  The  Coast  Guard  announces 
the  availability  of,  and  seeks  public 
comments  on,  the  national  performance 
measures  proposed  here  for  use  as 
guidelines  when  mariners  demonstrate 
their  proficiency  as  GMDSS  radio 
operators.  These  measures  were 
developed  from  recommendations  and 
input  provided  by  the  Merchant  Marine 
Personnel  Advisory  Committee 
(MERPAC). 

DATES:  Comments  and  related  material 
must  reach  the  Docket  Management 
Facility  on  or  before  November  12. 
2002. 

ADDRESSES:  Please  identify  your 
comments  and  related  material  by  the 
docket  number  of  this  rulemaking 
(USCG  2002-12689).  Then,  to  make  sure 
they  enter  the  docket  just  once,  submit 
them  by  just  one  of  the  following  means: 

(1)  By  mail  to  the  Docket  Management 
Facility,  U.S.  Department  of 
Transportation,  room  PL-401,  400 
Seventh  Street  SW.,  Washington.  DC 
20590-0001. 

(2)  By  delivery  to  room  PL-401  on  the 
Plaza  level  of  the  Nassif  Building.  400 
Seventh  Street  SW.,  Washington.  DC, 
between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 
9329. 

(3)  By  fax  to  the  Docket  Management 
Facility  at  202-493-2251. 


"'17CFR200.30-3(a)(12). 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13.  2002/Notices 


58099 


58098 


Federal  Register /Vol.  67,  No.  178 /Friday,  September  13,  2002 /Notices 


(4)  Electronically  through  the  Web 
Site  for  the  Docket  Management  System 
at  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
Notice.  Comments  and  related  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  Notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  or  copying  at 
room  PL-401  on  the  Plaza  level  of  the 
Nassif  Building,  400  Seventh  Street 
SW.,  Washington,  DC,  between  9  a.m. 
and  5  p.m.,  Monday  through  Friday, 
except  Federal  holidays.  You  may  also 
find  this  docket  on  the  Internet  at 
http://dms.dot.gov. 

The  measures  proposed  here  are  also 
available  from  Mr.  Mark  Gould, 
Maritime  Personnel  Qualifications 
Division,  Office  of  Operating  and 
Environmental  Standards,  Commandant 
(G-MSO-l),  U.S.  Coast  Guard 
Headquarters,  telephone  202-267-6890, 
or  e-mail  address 
mgould@comdt.  uscg.mil. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
questions  on  this  Notice  or  on  the 
national  performance  measures 
proposed  here,  e-mail  or  call  Mr.  Gould 
where  indicated  under  ADDRESSES.  For 
questions  on  viewing  or  submitting 
material  to  the  docket,  call  Ms.  Dorothy 
Beard,  Chief,  Dockets,  Department  of 
Transportation,  telephone  202-366- 
5149. 

SUPPLEMENTARY  INFORMATION: 

What  Action  Is  the  Coast  Guard 
Taking? 

Section  A-IV/2  of  the  Code 
accompanying  the  International 
Convention  on  Standards  of  Training, 
Certification  and  Watchkeeping  for 
Seafarers  (STCW),  1978,  as  amended  in 
1995,  articulates  qualifications  for 
ensuring  merchant  mariners'  attaining 
the  minimum  standard  of  competence 
through  demonstrations  of  their 
proficiency  as  GMDSS  radio  operators. 
The  Coast  Guard  tasked  MERPAC  with 
referring  to  the  Section,  modifying  and 
specifying  it  as  it  deemed  necessary, 
and  recommending  national 
performance  measures.  The  Coast  Guard 
has  reviewed  the  measures 
reconmiended  by  MERPAC  and  has 
developed  a  final  set  that  we  are 
proposing  here  for  use  as  guidelines  for 
assessing  that  proficiency. 

The  guidelines  are  set  up  as  follows: 
First  we  set  forth  the  Competency 
within  the  STCW  a  mariner  must 
demonstrate  to  meet  the  STCW  section. 
Next  we  give  a  series  of  examples  of 
Performance  Conditions,  a  set  of 
Performance  Behaviors  for  each 
Performance  Condition,  and  a  set  of 


Performance  Standards  for  each 
Performance  Behavior. 

For  example,  if  the  Competency  to 
demonstrate  is:  "Demonstrate  the  ability 
to  transmit  and  receive  information 
using  GMDSS  sub-systems  and 
equipment  and  fulfilling  the  functional 
requirements  of  GMDSS,"  a 
Performance  Condition  for  that 
Competency  demonstrating  knowledge, 
understanding,  and  proficiency  is: 
Given  an  EPIRB,  when  asked,  or  on  a 

written  multiple  choice  examination, 

*  *  * 

A  Performance  Behavior  for  that 
Condition  is:  *   *  *  the  candidate  will 
explain  the  results  of  the  test  of  a  unit 
that  is  operating  properly. 

A  Performance  Standard  for  that 
Behavior  is:  The  candidate  correctly 
explains  or  selects  the  answer  that 
correctly  describes  the  test  results  and 
indications. 

If  the  mariner  properly  meets  all  of 
the  Performance  Standards,  he  or  she 
passes  the  practical  demonstration.  If  he 
or  she  fails  to  properly  carry  out  any  of 
the  Standards,  he  or  she  fails  it. 

Why  Is  the  Coast  Guard  Taking  This 
Action? 

The  Coast  Guard  is  taking  this  action 
to  comply  with  STCW,  as  amended  in 
1995  and  incorporated  into  domestic 
regulations  at  46  CFR  parts  10, 12,  and 
15  in  1997.  Guidance  from  the 
International  Maritime  Organization  on 
shipboard  assessments  of  proficiency 
suggests  that  Parties  develop  standards 
and  measures  of  performance  for 
practical  tests  as  part  of  their  programs 
for  training  and  assessing  seafarers. 

How  May  I  Participate  in  This  Action? 

You  may  participate  in  this  action  by 
submitting  comments  and  related 
material  on  the  national  performance 
measures  proposed  here.  (Although  the 
Coast  Guard  does  not  seek  public 
comment  on  the  measures 
recommended  by  MERPAC,  as  distinct 
from  the  measures  proposed  here,  those 
measures  are  available  on  the  Internet  at 
the  Homepage  of  MERPAC,  http:// 
www.uscg.mil/hq/g-m/advisory/merpac/ 
merpac.htm).  These  measures  are 
available  on  the  Internet  at  http:// 
dms.dot.gov,  under  this  docket  number 
(USCG  2002-12689].  They  are  also 
available  from  Mr.  Gould  where 
indicated  under  ADDRESSES.  If  you 
submit  written  comments  please 
include — 

•  Your  name  and  address; 

•  The  docket  number  for  this  Notice 
[USCG  2002-12689]; 

•  The  specific  section  of  the 
performance  measures  to  which  each 
comment  applies;  and 


•  The  reason  for  each  comment. 

You  may  mail,  deliver,  fax,  or 
electronically  submit  your  comments 
and  related  material  to  the  Docket 
Management  Facility,  using  an  address 
or  fax  number  listed  in  ADDRESSES. 
Please  do  not  submit  the  same  comment 
or  material  more  than  once.  If  you  mail 
or  deliver  yoiir  comments  and  material, 
they  must  be  on  SVz-by-ll-inch  paper, 
and  the  quality  of  the  copy  should  be 
clear  enough  for  copying  and  scanning. 
If  you  mail  your  comments  and  material 
and  would  like  to  know  whether  the 
Docket  Management  Facility  received 
them,  please  enclose  a  stamped,  self- 
addressed  postcard  or  envelope.  The 
Coast  Guard  will  consider  all  comments 
and  material  received  during  the  60-day 
conunent  period. 

Once  we  have  considered  all 
comments  and  related  material,  we  will 
publish  a  final  version  of  the  national 
performance  measiues  for  use  as 
guidelines  by  the  general  public. 
Individuals  and  institutions  assessing 
the  competence  of  mariners  may  refine 
the  final  version  of  these  measures  and 
develop  innovative  alternatives.  If  you 
vary  from  the  final  version  of  these 
measures,  however,  you  must  submit 
your  alternative  to  the  National 
Maritime  Center  for  approval  by  the 
Coast  Guard  under  46  CFR  10.303(e) 
before  you  use  it  as  part  of  an  approved 
course  or  training  program. 

Dated:  August  28.  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 

6-  Environmental  Protection. 

[FR  Doc.  02-23402  Filed  9-12-02;  8:45  ami 

BM.UNG  COOE  4910-1S-P 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 
[Poiicy  Statement  No.  ANM-11 3-02-036] 

Guidance  for  Certifying  Headrests  on 
Aft-Facing  Seats 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  proposed  policy; 
request  for  conunents. 

SUMMARY:  The  Federal  Aviation 
Administration  (FAA)  aimounces  the 
availability  of  proposed  policy  that 
provides  guidance  with  respect  to 
certification  of  headrests  on  aft-facing 
seats 

DATES:  Send  your  comments  on  or 
before  October  3,  2002. 
ADDRESSES:  Address  yoiu-  comments  to 
the  individual  identified  under  FOR 
FURTHER  INFORMATION  CONTACT. 
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FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Landes,  Federal  Aviation 
Administration,  Transport  Airplane 
Directorate,  Transport  Standards  Staff. 
Standardization  Branch,  ANM-11 3, 
1601  Lind  Avenue  SW.,  Renton,  WA 
98055-4056;  telephone  (425)  227-1071; 
fax  (425)  227-1149;  e-mail: 
mss.landes@faa.gov. 

SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

The  proposed  policy  is  available  on 
the  Internet  at  the  following  address: 
http://www.faa.gov/certification/ 
aircrafi/anminfo/devpaper.cfm.  If  you 
do  not  have  access  to  the  Internet,  you 
can  obtain  a  copy  of  the  poUcy 
statement  by  contacting  the  person 
listed  under  FOR  FURTHER  INFORMATKM 
CONTACT. 

The  FAA  invites  your  comments  on 
this  proposed  policy.  We  will  accept 
your  comments,  data,  views,  or 
argimients  by  letter,  fax,  or  e-mail.  Send 
your  conmients  to  the  person  indicated 
in  FOR  FURTHER  INFORMATION  CONTACT: 
Mark  your  comments,  "Comments  to 
Policy  Statement  ANM-11 3-02-036." 

Use  the  following  format  when 
preparing  your  comments: 

•  Organize  yom-  comments  issue-by- 
issue. 

•  For  each  issue,  state  what  specific 
change  you  are  requesting  to  the 
proposed  policy. 

•  Include  justification,  reasons,  or 
data  for  each  change  you  are  requesting. 

We  also  welcome  comments  in 
support  of  the  proposed  policy. 

We  will  consider  all  communications 
received  on  or  before  the  closing  date 
for  comments.  We  may  change  the 
proposed  policy  because  of  the 
comments  received. 


Application 
No. 


9419-M  .. 

9909-M  .. 

12384-M 

12880-M 

13002-M 

13016-M 


Docltet  No. 


RSPA-99-6561  .. 
RSPA-01-11100 
RSPA-02-12300 
RSPA-02-12397 


Background 

The  proposed  policy  provides 
guidance  with  respect  to  compliance 
with  §§  25.562  and  25.785(b)  and  (d),  for 
headrests  on  aft-facing  seats  on 
transport  category  airplanes. 

Issued  in  Renton,  Washington,  on 
September  5,  2002. 
AliBahrami, 

Acting  Manager,  Transport  Airplane 
Directorate,  Aircraft  Certification  Service. 
[FR  Doc.  02-23283  Filed  9-12-02;  8:45  am] 

BNJJNG  COOe  4910-13-M 

DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

Office  Of  Hazardous  Materials  Safety; 
Notice  Of  Applications  for  Modification 
of  Exemption 

AGENCY:  Research  and  Special  Programs 
Administration,  DOT. 
ACTION:  List  of  Applications  for 
Modification  of  Exemptions. 

SUMMARY:  In  accordance  with  the 
procedures  governing  the  application 
for,  and  the  processing  of,  exemptions 
from  the  Department  of  Transportation's 
Hazardous  Materials  Regulations  (49 
CFR  part  107,  subpart  B),  notice  is 
hereby  given  that  the  Office  of 
Hazardous  Materials  Safety  has  received 
the  applications  described  herein.  This 
notice  is  abbreviated  to  expedite 
docketing  and  public  notice.  Because 
the  sections  affected,  modes  of 
transportation,  and  the  nature  of 
application  have  been  shov\m  in  earlier 
Federal  Register  publications,  they  are 
not  repeated  here.  Request  for 


modifications  of  exemptions  (e.g.  to 
provide  for  additional  hazardous 
material,  packaging  design  changes, 
additional  mode  of  transportation,  etc.] 
are  described  in  footnotes  to  the 
application  number.  Application 
numbers  with  the  suffix  "M"  denote  a 
modification  request.  These 
applications  have  been  separated  from 
the  new  applications  for  exemptions  to 
facilitate  processing. 

DATES:  Conunents  must  be  received  on 
or  before  September  30,  2002. 

Address  Comments  To:  Records 
Center,  Research  and  Special  Programs 
Administration,  U.S.  Department  of 
Transportation,  Washington,  DC  20590. 

Comments  should  refer  to  the 
application  number  and  be  submitted  in 
triplicate.  If  confirmation  of  receipt  of 
comments  is  desired,  include  a  self- 
addressed  stamped  postcard  showing 
the  exemption  number. 

FOR  FURTHER  INFORMATION  CONTACT: 

Copies  of  the  applications  are  available 
for  inspection  in  the  Records  Center, 
Nassif  Building,  400  7th  Sti^et  SW.. 
Washington,  DC  or  at  http://dms/ 
dot.gov. 

This  notice  of  receipt  of  applications 
for  modification  of  exemptions  is 
published  in  accordance  with  Part  107 
of  the  Federal  hazardous  materials 
transportation  law  (49  U.S.C.  5117(b); 
49  CFR  1.53(b)). 

Issued  in  Washington.  DC.  on  August  22. 
2002. 
R.  Ryan  Posten, 

Exemptions  Program  Officer.  Office  of 
Hazardous  Materials,  Exemptions  and 
Approvals. 


Applicant 


Modification  of 
exemption 


FIBA  Technologies,  Inc.,  Westtx)ro,  MA  (See  Footnote  1) 

Taylor- Wharton,  Harrisburg,  PA  (See  Footnote  2) 

OilAir  Hydraulics,  Inc.,  Houston,  TX  (See  Footnote  3)  

Northrop  Grumman  Corporation,  Baltimore,  MD  (See  Footnote  4) 
Department  of  Defense  (MTMC),  Fort  Eustis,  VA  (See  Footnote  5) 
Carrier  Transicold,  Syracuse,  NY  (See  Footnote  6)  


9419 
9909 
12384 
12880 
-13002 
13016 


^  To  modify  the  exemption  to  authorize  the  elimination  of  the  annual  quantity  limitation  wtien  performing  ttie  acoustic  emission  testing  (AET)  on 
DOT  Specifications  cylinders  for  the  transportation  of  various  Division  2.1  and  2.2  gases. 

2  To  modify  the  exemption  to  authorize  the  elimination  of  the  Fracture  Toughness  Test  requirement  of  non-DOT  specification  steel  cylinders 
transporting  Division  2.1,  2.2  and  2.3  materials. 

3  To  modify  the  exemption  to  authorize  a  change  to  the  paclcaging  requirements  for  pre-charged  accumulators  over  l -gallon  capacity  con- 
taining a  Division  2.2  material  and  add  passenger-carrying  aircraft  as  an  additional  mode  of  transportation. 

*To  modify  ttie  exemption  to  authorize  a  new  shipping  container  design  for  the  transportation  of  Class  9  materials. 

5 To  modify  the  exemption  to  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  transportation  of  Division  2.2  materials  in 

6  To  reissue  the  exemption  originally  issued  on  an  emergency  basis  for  the  release  of  a  Division  2.2  gas  from  a  DOT  Specification  cylinder 
used  in  refrigerating  equipment. 
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BILUNG  CODE  4910-«0-M 

DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  Finance  Docket  No.  34244] 

Dakota  Missouri  Valley  &  Western 
Railroad,  Inc. — Lease  and  Operation 
Exemption — Betvyeen  DMVW  RR  and 
Marshal  Oounty  Regional  Railroad 
Authority 

Dakota  Missouri  Valley  &  Western 
Railroad,  Inc.  (DMVW),  a  Class  III  rail 
carrier,  has  filed  a  verified  notice  of 
exemption  under  49  CFR  1150.41  et  seq. 
to  lease  fi'om  Marshall  County  Regional 
Raikoad  Authority  (MCRRA).  and 
operate  71.91  miles  of  rail  line  between 
milepost  115.08  in  Brown  County,  SD, 
and  milepost  43.17  at  Geneseo  Jet.,  ND.' 

DMVW  certifies  that  its  projected 
annual  revenues  as  a  result  of  this 
transaction  will  not  exceed  the  Class  III 
rail  carrier  threshold. 

DMVW  indicates  that  it  consummated 
the  transaction  on  August  13,  2002. ^ 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34244,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Dennis 
Ming,  1131  S.  22nd  St.,  Bismarck,  ND 
58504. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
WWW.STB.DOT.GOV. 

Decided:  September  5,  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[PR  Doc.  02-23094  Filed  9-12-02:  8:45  am] 
BIUJNG  CODE  4»1S-0(M> 


'  In  its  original  filing,  DMVW  indicated  that  the 
exemption  was  filed  under  49  CFR  1150.31.  and 
that  the  mileage  was  71.90.  By  fascimile  received 
on  August  30,  2002.  DMVW  corrected  the  citation 
to  the  rules  and  the  mileage. 

2  Under  49  CFR  1 150.42(b).  the  exemption 
became  effective  on  August  23,  2002  (7  days  after 
the  exemption  was  filed).  DMVW's  reference  to  an 
August  13.  2002  consummation  date  possibly 
reflects  execution  of  a  lease  agreement  between 
DMVW  and  MCRRA  on  that  date.  According  to  the 
verified  notice,  DMVW  intended  to  begin  operating 
over  the  line  on  August  26.  2002. 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  0MB  Review; 
Comment  Request 

September  5,  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 
information  collection  requirement(s)  to 
0MB  for  review  and  clearance  imder  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110,  1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15,  2002 
to  be  assured  of  consideration. 

Bureau  of  Alcohol,  Tobacco  and 
Firearms  (BATF) 

OMB  Number:  1512-0115. 

Form  Number:  ATF  F  5220.4. 

Type  of  Review:  Revisionr. 

Title:  Report — Export  Warehouse 
Proprietor. 

Description:  Proprietors  account  for 
taxable  articles  on  this  report.  ATF  uses 
this  information  to  ensure  that  Federal 
laws  and  regulations  have  been 
complied  with  and  determined  taxes 
have  been  paid. 

Responaents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
123. 

Estimated  Burden  Hours  Per 
Respondent:  48  minutes. 

Frequency  of  Response:  Monthly. 

Estimated  Total  Reporting  Burden: 
1.181  hours. 

Clearance  Officer:  Jacqueline  White 
(202)  927-8930,  Bureau  of  Alcohol, 
Tobacco  and  Firearms,  Room  3200,  650 
Massachusetts  Avenue,  NW., 
Washington,  DC  20226. 

OMB  Reviewer:  Joseph  F.  Lackey,  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports,  Management  Officer. 
|FR  Doc.  02-23307  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4810-31-P 


DEPARTMENT  OF  THE  TREASURY 

Submission  for  OMB  Review; 
Comment  Request 

September  5.  2002. 

The  Department  of  Treasury  has 
submitted  the  following  public 


information  collection  requirement{s)  to 
OMB  for  review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13.  Copies  of  the 
submission(s)  may  be  obtained  by 
calling  the  Treasury  Bureau  Clearance 
Officer  listed.  Comments  regarding  this 
information  collection  should  be 
addressed  to  the  OMB  reviewer  listed 
and  to  the  Treasury  Department 
Clearance  Officer,  Department  of  the 
Treasury,  Room  2110, 1425  New  York 
Avenue,  NW.,  Washington,  DC  20220. 
DATES:  Written  comments  should  be 
received  on  or  before  October  15,  2002 
to  be  assured  of  consideration. 

Departmental  OfiBces/Intemational 
Portfolio  Investment  Data  Reporting 
Systems 

OMB  Number:  New. 

Form  Number:  International  Capital 
Form  BQ-3. 

Type  of  Review:  New  collection. 

Title:  Treasury  International  Capital 
(TIC)  Form  BQ-3:  Report  of  Maturities 
of  Selected  Liabilities  of  Depository 
Institutions,  Brokers  and  Dealers  to 
Foreigners. 

Description:  Form  BQ-3  is  required 
by  law  and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements,  including  maturities 
of  selected  U.S.  dollar  and  foreign 
currency  liabilities  of  depository 
institutions,  bank  &  financial  holding 
companies,  brokers  and  dealers  to 
foreigners.  This  information  is  necessary 
for  compiling  U.S.  balance  of  payments 
accounts,  complying  vdth  international 
data  reporting  standards,  and 
formulating  U.S.  international  financial 
and  monetary-policies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
55. 

Estimated  Burden  Hours  Per 
Respondent:  4  hours. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
880  hours. 

OMB  Number:  1505-0016. 

Form  Number:  International  Capital 
FormBQ-1. 

Type  of  Review:  Revision. 

Title:  Treasury  International  Capital 
(TIC)  Form  BQ-1:  Report  of  Customers' 
U.S.  Dollar  Claims  on  Foreigners. 

Description:  Form  BQ-1  is  required 
by  law  and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements,  including  U.S. 
dollar  claims  of  customers  of  depository 
institutions,  bank  and  financial  holding 
companies,  brokers  an  dealers  vis-a-vis 
foreigners.  This  information  is  necessary 
for  compiling  U.S.  balance  of  payments 
accoimts,  calculating  U.S.  international 
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investment  position,  and  formulating 
U.S.  international  financial  and 
monetary  policies. 

flesponaente;  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
310. 

Estimated  Burden  Hours  Per 
Respondent:  2  hours,  12  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
2,720  hours. 

OMB  Number:  1505-0017. 

Form  Number:  International  Capital 
Form  BC/BC{SA). 

Type  of  Review:  Revision. 

Title:  Treasury  International  Capital 
Form  BC/BC{SA):  Report  of  U.S.  Dollar 
Claims  of  Depository  Institutions. 
Brokers  and  Dealers  on  Foreigners. 

Description:  Form  BC/BC(SA)  is 
required  by  law  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements,  including  own  U.S.  dollar 
claims  of  depository  institutions,  bank 
and  financial  holding  companies, 
brokers  and  dealers  vis-a-vis  foreigners. 
This  information  is  necessary  for 
compiling  the  U.S.  balance  of  payments 
accounts,  calculating  U.S.  international 
investment  position,  and  formulating 
U.S.  international  financial  and 
monetary  policies. 

Responaents:  Business  and  other  for- 
profit. 

Estimated  Number  of  Respondents: 
325. 

Estimated  Burden  Hours  Per 
Respondent:  9  hours,  24  minutes. 

nvquency  of  Response:  Monthly, 
Semi-aimually. 

Estimated  Total  Reporting  Burden: 
38,845  hours. 

OMB  Number:  1505-0018. 

Form  Number:  International  Capital 
Form  BL-2/BI^2(SA). 

Type  of  Review:  Revision. 

Title:  Treasury  International  Capital 
(TIC)  Form  BL-2/BI^2{SA):  Report  of 
Customers'  U.S.  Dollar  Liabilities  to 
Foreigners. 

Description:  Form  BL-2/BL-2(SA)  is 
required  by  law  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements,  including  U.S.  dollar 
liabilities,  of  customers  of  depository 
institutions,  bank  and  financial  holding 
c(3mpanies,  brokers  and  dealers  vis-a-vis 
foreigners.  This  information  is  necessary 
for  compiling  U.S.  balance  of  payments 
accoimts,  calculating  U.S.  international 
investment  position,  and  formulating 
U.S.  international  financial  and 
monetary  policies. 

Respondent:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
90. 


Estimated  Burden  Hours  Per 
Respondent:  7  hours,  30  minutes. 

Frequency  of  Response:  Monthly, 
Semi-annually. 

Estimated  Total  Reporting  Burden: 
8,635  hours. 

OMB  Number:  1505-0019. 

Form  Number:  International  Capital 
Form  BL-1/BL-1(SA). 

Type  of  Review:  Revision. 

Title:  Treasury  International  Capital 
BI^1/BL-1(SA):  Report  of  U.S.  Dollar 
Liabilities  of  Depository  Institutions, 
Brokers  and  Deders  to  Foreigners. 

Description:  Form  BL-1/BL-1(SA)  is 
required  by  law  and  is  designed  to 
collect  timely  information  on 
international  portfolio  capital 
movements,  including  U.S.  dollar 
liabilities  of  depository  institutions, 
bank  and  financial  holding  companies, 
brokers  and  dealers  vis-a-vis  foreigners. 
This  information  is  necessary  for 
compiling  U.S.  balance  of  payments 
accounts,  calculating  U.S.  international 
investment  position,  and  formulating 
U.S.  international  financial  and 
monetary  policies. 

Responaents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
405. 

Estimated  Burden  Hours  Per 
Respondent:  6  hours,  30  minutes. 

Frequency  of  Response:  Monthly, 
Semi-annually. 

Estimated  Total  Reporting  Burden: 
33,900  hours. 

OMB  Number:  1505-0020. 

Form  Number:  International  Capital 
Form  BQ-2. 

Type  of  Review:  Revision. 

Tide:  Treasury  International  Capital 
(TIC)  Form  BQ-2:  Part  1— Report  of 
Foreign  Ciurency  Liabilities  and  Claims 
of  Depository  Institutions,  Brokers  and 
Dealers,  and  of  their  Domestic 
Customers  vis-a-vis  Foreigners;  and  Part 
2-Report  of  Customers'  Foreign 
Currency  Liabilities  to  Foreigners. 

Description:  Form  BQ-2  is  required 
by  law  and  is  designed  to  collect  timely 
information  on  international  portfolio 
capital  movements,  including  liabilities 
and  claims  of  depository  institutions, 
bank  and  financial  holding  companies, 
brokers  and  dealers,  and  their 
customers'  liabilities  vis-a-vis 
foreigners,  that  are  denominated  in 
foreign  currencies.  This  information  is 
necessary  for  compiling  U.S.  balance  of 
pa)miients  accoimts,  calculating  U.S. 
international  investment  position,  and 
formulation  U.S.  international  financial 
and  monetary  policies. 

Respondents:  Business  or  other  for- 
profit. 

Estimated  Number  of  Respondents: 
120. 


Estimated  Burden  Hours  Per 
Respondent:  6  hours,  15  minutes. 

Frequency  of  Response:  Quarterly. 

Estimated  Total  Reporting  Burden: 
3,000  hours. 

Clearance  Officer:  Lois  K.  Holland. 
(202)  622-1563,  Departmental  Offices. 
Room  2110,  1425  New  York  Avenue, 
NW,  Washington,  DC  20220. 

OMB  Reviewer:  Joseph  F.  Lackey.  Jr., 
(202)  395-7316,  Office  of  Management 
and  Budget,  Room  10235,  New 
Executive  Office  Building,  Washington, 
DC  20503. 

Lois  K.  Holland, 

Departmental  Reports.  Management  Officer. 
[FR  Doc.  02-23308  Filed  9-12-02;  8:45  am) 
BILUNG  COOE  4811-16-P 


DEPARTMENT  OF  THE  TREASURY 

Bureau  of  Engraving  and  Printing 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Bureau  of  Engraving  and 
Printing,  Treasury. 
ACTION:  NoUce  of  alterations  to  an 
existing  Privacy  Act  system  of  records. 

SUMMARY:  The  Treasury  Department, 
Bureau  of  Engraving  and  Printing,  gives 
notice  of  proposed  alterations  to 
Treasury/BEP  ,027 — Programmable 
Access  Security  System  (PASS),  which 
is  subject  to  the  Privacy  Act  of  1974. 
DATES:  Comments  must  be  received  no 
later  than  October  15,  2002.  The 
proposed  alterations  will  be  effective 
October  23,  2002,  unless  the  Department 
receives  comments  that  would  result  in 
a  contrary  determination. 
FOR  FURTHER  INFORMATK>N  CONTACT: 
Patricia  A.  Warden,  Disclosure  Officer, 
Bureau  of  Engraving  and  Printing.  14th 
and  C  streets,  SW.  Room  646PD. 
Washington,  DC  20228.  Telephone 
number  (202)  874-2582. 
SUPPLEMENTARY  INFORMATION:  The 
Bureau  of  Engraving  and  Printing  (BEP) 
is  adding  as  a  new  category  under  the 
heading  "Categories  of  individuals."  all 
official  visitors  who  do  not  possess  a 
valid  Federal  Government  ID.  The 
change  will  allow  the  BEP  to  have  a 
record  of  all  official  visitors  who  enter 
one  of  its  premises.  Under  the  heading 
"Categories  of  records",  category  (C)  is 
being  revised  to  reflect  the  collection  of 
information  about  official  visitors  to  a 
BEP  facility  will  include  their  full  name, 
social  security  number  and  date  of  birth 
(DOB),  The  collection  of  this 
information  will  allow  a  security  check 
to  be  made  on  all  such  persons  entering 
the  buildings. 
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Under  the  heading  "retention",  BEP  is 
adding  language  concerning  the 
retention  of  the  records  submitted  by 
the  visitors  to  the  bureau  premises. 
Under  the  heading  "System  Manager," 
the  identification  of  the  system  manager 
at  the  Fort  Worth  facility  is  being 
changed  to  show  that  the  Manager  of  the 
Security  and  Police  Division  is  the 
specific  individual  responsible  for  the 
maintenance  of  the  records  at  that 
facility. 

Finally,  all  references  to  Bureau  of  the 
Public  Debt  (BPD)  employees  are 
removed  from  the  text  imder  the 
headings  "Categories  of  individuals," 
"Categories  of  records  in  the  system," 
and  "Safeguards,"  as  they  no  longer 
occupy  the  BEP  facility. 

The  system  notice  was  last  published 
in  its  entirety  in  the  Federal  Register, 
Vol.  66,  page  33305,  on  Jime  21,  2001. 

The  report  of  an  altered  system  of 
records,  as  required  by  5  U.S.C.  552a(r) 
of  the  Privacy  Act,  has  been  submitted 
to  the  Conunittee  on  Government 
Operations  of  the  House  of 
Representatives,  the  Committee  on 
-Governmental  Affairs  of  the  Senate,  and 
the  Office  of  Memagement  and  Budget, 
pursuant  to  Appendix  I  to  OMB  Circular 
A-130,  "Federal  Agency 
Responsibilities  for  Maintaining 
Records  About  Individuals." 

For  the  reasons  set  forth  in  this 
preamble,  the  BEP  proposes  to  amend 
its  system  of  records  Treasury/BEP  .027 
as  set  forth  below: 

TREASURY/BEP  .027 

SYSTEM  NAME: 

-    Programmable  Access  Security 
System  (PASS)— Treasury/BEP. 


CATEGORIES  OF  INDMOUALS  COVERED  BY  THE 
SYSTEM: 

Description  of  the  Change:  Remove 
the  words  "employees  of  the  Bureau  of 
the  Public  Debt  (BPD)  who  are  assigned 
to  work  at  the  12th  and  C  streets  SW. 
Washington,  DC.  facility;".  Remove  the 
"and"  following  "BEP  Access  Badges " 
and  insert  a  semicolon  (;);  remove  the 
words  "and  the  Bureau  of  Public  Debt 
who  have  been  cleared  for  access  to 
either  bureau.",  insert  a  comma(,);  and 
add  the  following  new  category  of 
individuals: 
,  *        *        *        *        * 

"and  all  official  visitors  who  do  not 
possess  a  valid  Federal  Government  ID." 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

Description  of  the  Change:  In  category 
(A)  remove  the  words  "and  BPD."  In 
category  (B)  remove  the  words  "and 


BPD."  Category  (c)  is  revised  to  read  as 
follows: 

***** 

"For  all  official  visitors  who  do  not 
possess  a  valid  Federal  Government  ID, 
i.e.,  those  who  will  require  an  "Escort 
Visitor"  badge,  their  full  name,  social 
security  number,  and  date  of  birth 
(DOB)  will  be  maintained." 


SAFEGUARDS: 

Description  of  the  Change:  Remove 
the  word  ",  BPD"  fi-om  the  last  sentence 
under  this  heading. 

RETENTION  AND  DISPOSAL: 

Description  of  Change:  Remove  the 
current  text  and  in  its  place  add  the 
following: 

***** 

"The  retention  period  is  for  at  most 
two  (2)  years." 

SYSTEM  MANAGER(S)  AND  ADDRESS: 

Description  of  Change:  The  words 
"Security  Division  personnel"  are 
removed  and  the  following  words  are 
added  in  their  place  "Manager,  Security 
and  Police  Division". 


Dated:  September  5,  2002. 
W.  Earl  Wright,  Jr., 

Chief  Management  and  Administrative 

Programs  Officer. 

[FR  Doc.  02-23306  Filed  9-12-02;  8:45  am] 

BILUNG  CODE  4a40-01-<> 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

[OMB  Control  No.  2900-0460] 

Proposed  Informathxi  Collection 
Activity:  Proposed  Collection; 
Comment  Request 

AGENCY:  Veterans  Benefits 
Administration,  Department  of  Veterans 
Affairs. 
ACTION:  Notice. 

SUMMARY:  The  Veterans  Benefits 
Administration  (VBA),  Department  of 
Veterems  Affairs  (VA),  is  announcing  an 
opportunity  for  public  comment  on  the 
proposed  collection  of  certain 
information  by  the  agency.  Under  the 
Paperwork  Reduction  Act  (PRA)  of 
1995,  Federal  agencies  are  required  to 
publish  notice  in  the  Federal  Register 
concerning  each  proposed  collection  of 
information,  including  each  proposed 
extension  of  a  currently  approved 
collection,  and  allow  60  days  for  public 
comment  in  response  to  the  notice.  This 
notice  solicits  comments  for  information 
needed  to  verify  loan  applicant's 
income  and  employment. 


DATES:  Written  comments  and 
recommendations  on  the  proposed 
collection  of  information  should  be 
received  on  or  before  November  12, 
2002. 

ADDRESSES:  Submit  written  comments 
on  the  collection  of  information  to 
Nancy  J.  Kessinger,  Veterans  Benefits 
Administration  (20S52),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420  or  e-mail: 
irmnkess@vba.va.gov.  Please  refer  to 
"OMB  Control  No.  2900-0460"  in  any 
correspondence. 

FOR  FURTHER  INFORMATION  CONTACT: 

Nancy  J.  Kessinger  at  (202)  273-7079  or 
FAX  (202)  275-5947. 
SUPPLEMENTARY  INFORMATION:  Under  the 
PRA  of  1995  (Pub.  L.  104-13;  44  U.S.C, 
3501-3520),  Federal  agencies  must 
obtain  approval  from  the  Office  of 
Management  and  Budget  (OMB)  for  each 
collection  of  information  they  conduct 
or  sponsor.  This  request  for  comment  is 
being  made  pursuant  to  Section 
3506(c)(2)(A)  of  the  PRA. 

With  respect  to  the  following 
collection  of  information,  VBA  invites 
comments  on:  (1)  Whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  VBA's 
functions,  including  whether  the 
information  will  have  practical  utility; 
(2)  the  acciuBcy  of  VBA's  estimate  of  the 
burden  of  the  proposed  collection  of 
information;  (3)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (4) 
ways  to  minimize  the  burden  of  the 
collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
the  use  of  other  forms  of  information 
technology. 

Title:  Request  for  Verification  of 
Employment,  VA  Form  26-8497. 

OMB  Control  Number  2900-0460. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Abstract:  VA  Form  26-8497  is  used 
by  lenders  to  verify  a  loan  applicant's 
income  and  employment  information 
when  making  guaranteed  and  insured 
loans.  VA,  however,  does  not  require 
the  exclusive  use  of  this  form  for 
verification  purposes;  any 
comprehensible  form  or  independent 
verification  would  be  acceptable, 
provided  all  information  presently 
shown  on  VA  Form  26-8497  is 
provided.  The  form  is  also  used  in 
processing  direct  loan  cases,  offers  on 
acquired  properties,  and  release  of 
liability/substitution  of  entitlement 
cases  when  needed. 

Affected  Public:  Business  or  other  for- 
profit. 
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Estimated  Annual  Burden:  25,000 
hours. 

Estimated  Average  Burden  Per 
Respondent:  10  minutes. 


Frequency  of  Response:  On  occasion. 
Estimated  Number  of  Respondents: 
150,000. 

Dated:  September  4.  2002. 


Bv  Direction  of  the  Secretary; 
Ernesto  Castro, 

Director.  Records  Management  Senirt'. 
|FR  Doc.  02-233i;<  Filed  9-12-02:  8:45  hm] 
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DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-473a-N-37] 

Federal  Property  SuHable  as  Facilities 
To  Assist  the  Homeless 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Community  Planning  and 
Development.  HUD. 
action:  Notice. 

summary:  This  Notice  identifies 
unutilized,  underutilized,  excess,  and 
surplus  Federal  property  reviewed  by 
HUD  for  suitability  for  possible  use  to 
assist  the  homeless. 
FOR  FURTHER  INFORMATION  CONTACT: 
Mark  Johnston,  room  7266,  Department 
of  Housing  and  Urban  Development, 
451  Seventh  Street  SW.,  Washington, 
DC  20410;  telephone  (202)  708-1234; 
TTY  number  for  the  hearing-  and 
speech-impaired  (202)  708-2565  (these 
telephone  numbers  are  not  toll-free),  or 
call  the  toll-free  Title  V  information  line 
at  1-800-927-7588. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  24  CFR  part  581  and 
section  501  of  the  Stewart  B.  McKinney 
Homeless  Assistance  Act  (42  U.S.C. 
11411).  as  amended,  HUD  is  publishing 
this  Notice  to  identify  Federad  buildings 
and  other  real  property  that  HUD  has 
reviewed  for  suitability  for  use  to  assist 
the  homeless.  The  properties  were 
reviewed  using  information  provided  to 
HUD  by  Federal  landholding  agencies 
regarding  unutilized  and  underutilized 
buildings  and  real  property  controlled 
by  such  agencies  or  by  GSA  regarding 
its  inventory  of  excess  or  surplus 
Federal  property.  This  Notice  is  also 
published  in  order  to  comply  with  the 
December  12, 1988  Court  Order  in 
National  Coalition  for  the  Homeless  v. 
Veterans  Administration,  No.  88-2503- 
OG  (D.D.C.). 

Properties  reviewed  are  listed  in  this 
Notice  according  to  the  following 
categories:  Suitable/available,  suitable/ 
unavailable,  suitable/to  be  excess,  and 
unsuitable.  The  properties  listed  in  the 
three  suitable  categories  have  been 
reviewed  by  the  landholding  agencies, 
and  each  agency  has  transmitted  to 
HUD:  (1)  Its  intention  to  make  the 
property  available  for  use  to  assist  the 
homeless.  (2)  its  intention  to  declare  the 
property  excess  to  the  agency's  needs,  or 
(3)  a  statement  of  the  reasons  that  the 
property  cannot  be  declared  excess  or 
made  available  for  use  as  facilities  to 
assist  the  homeless. 

Properties  listed  as  suitable/available 
will  be  available  exclusively  for 
homeless  use  for  a  period  of  60  days 
from  the  date  of  this  Notice.  Where 


property  is  described  as  for  "off-site  use 
only"  recipients  of  the  property  will  be 
required  to  relocate  the  building  to  their 
own  site  at  their  own  expense. 
Homeless  assistance  providers 
interested  in  any  such  property  should 
send  a  written  expression  of  interest  to 
HHS,  addressed  to  Brian  Rooney. 
Division  of  Property  Management. 
Program  Support  Center,  HHS.  room 
5B-41,  5600  Fishers  Lane,  Rockville. 
MD  20857;  (301)  443-2265.  (This  is  not 
a  toll-free  number.)  HHS  will  mail  to  the 
interested  provider  an  application 
packet,  which  will  include  instructions 
for  completing  the  application.  In  order 
to  maximize  the  opportunity  to  utilize  a 
suitable  property,  providers  should 
submit  their  written  expressions  of 
interest  as  soon  as  possible.  For 
complete  details  concerning  the 
processing  of  applications,  the  reader  is 
encouraged  to  refer  to  the  interim  rule 
governing  this  program,  24  CFR  part 
581. 

For  properties  listed  as  suitable/to  be 
excess,  that  property  may.  if 
subsequently  accepted  as  excess  by 
GSA,  be  made  available  for  use  by  the 
homeless  in  accordance  with  applicable 
law,  subject  to  screening  for  other 
Federal  use.  At  the  appropriate  time. 
HUD  will  publish  the  property  in  a 
Notice  showing  it  as  either  suitable/ 
available  or  suitable/imavailable. 

For  properties  listed  as  suitable/ 
unavailable,  the  landholding  agency  has 
decided  that  the  property  cannot  be 
declared  excess  or  made  available  for 
use  to  assist  the  homeless,  and  the 
property  will  not  be  available. 

Properties  listed  as  unsuitable  will 
not  be  made  available  for  any  other 
purpose  for  20  days  from  the  date  of  this 
Notice.  Homeless  assistance  providers 
interested  in  a  review  by  HUD  of  the 
determination  of  unsuitability  should 
call  the  toll  free  information  line  at  1- 
800-927-7588  for  detailed  instructions 
or  write  a  letter  to  Mark  Johnston  at  the 
address  listed  at  the  beginning  of  this 
Notice.  Included  in  the  request  for 
review  should  be  the  property  address 
(including  zip  code),  the  date  of 
publication  in  the  Federal  Register,  the 
landholding  agency,  and  the  property 
number. 

For  more  information  regarding 
particular  properties  identified  in  this 
Notice  (i.e.,  acreage,  floor  plan,  existing 
sanitary  facilities,  exact  street  address), 
providers  should  contact  the 
appropriate  landholding  agencies  at  the 
following  addresses:  Army:  Ms.  Julie 
Jones-Conte.  Headquarters,  Department 
of  the  Army,  Office  of  the  Assistant 
Chief  of  Staff  for  Installation 
Management,  Attn:  DAIM-MD,  Room 
1E6 77,  600  Army  Pentagon, 


Washington.  DC  20310-0600;  (703)  692- 
9223;  GSA:  Mr.  Brian  K.  Polly,  Assistant 
Xlommissioner,  General  Services 
Administration,  Office  of  Property 
Disposal,  18th  and  F  Streets,  NW., 
Washington,  DC  20405;  (202)  501-0052; 
Interior.  Ms.  Linda  Tribby,  Acquisition 
&  Property  Management,  Department  of 
the  Interior,  1849  C  Street,  NW., 
MS5512,  Washington,  DC  20240;  (202) 
219-0728;  Navy:  Mr.  Charles  C.  Cocks, 
Director,  Department  of  the  Navy,  Real 
Estate  Policy  Division,  Naval  Facilities 
Engineering  Commcmd,  Washington 
Navy  Yard,  1322  Patterson  Ave.,  SE., 
Suite  1000,  Washington,  DC  20374- 
5065;  (202)  685-9200;  (These  are  not 
toll-free  numbers). 

Dated:  September  5,  2002. 
John  D.  Garrity, 

Director,  Office  of  Special  Needs  Assistance 
Programs. 

TITLE  V,  FEDERAL  SURPLUS  PROPERTY 
PROGRAM,  FEDERAL  REGISTER  REPORT 
FOR  9/13/D2 

Suitable/Available  Properties 

Buildings  (by  State) 

Alabama 

Bldg.  08402 

Fort  McClellan 

Anniston  Co:  Calhoun  AL  36205- 

Landholding  Agency:  Army 

Property  Number:  21200230040 

Status:  Underutilized 

Comment:  800  sq.  ft.,  needs  major  rehab, 

presence  of  lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Arkansas 

Social  Sec.  Administration 

225  Hazel  Street 

Hot  Springs  Co:  Garland  AR  71901- 

Landholding  Agency:  GSA 

Property  Number:  54200210016 

Status:  Surplus 

Comment:  7437  sq.  ft.  office  building 

GSA  Number:  7-G-AR-O560 

Blytheville  Fed.  Ofc.  Bldg. 

120  North  Broadway 

Blytheville  Co:  Mississippi  AR  72316- 

Landholding  Agency:  GSA 

Property  Number:  54200210017 

Status:  Surplus 

Comment:  7921  sq.  ft.  office  building,  good 

condition 
GSA  Number:  7-G-AR-0559 

California 

Bldg.  371 

Naval  Warfare  Systems  Center 

San  Diego  Co:  CA  92152- 

Landholding  Agency:  Navy 

Property  Number:  77200020080 

Status:  Unutilized 

Comment:  29,800  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site 

use  only 

Bldg.  402 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
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Property  Number:  77200020081 

Status:  Unutilized 

Comment:  presence  of  lead  paint,  most  recent 

use — storage,  off-site  use  only 
Bldg.  417 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020082 
Status:  Unutilized 
Comment:  110  TR,  needs  rehab,  presence  of 

asbestos/lead  paint,  off-site  use  only 
Bldg.  418 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020083 
Status:  Unutilized 
Comment:  288  sq.  ft.,  presence  of  lead  paint, 

most  recent  use — storage,  off-site  use  only 
Bldg.  426 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020084 
Status:  Unutilized 
Comment:  presence  of  asbestos/lead  paint, 

off-site  use  only 
Bldg.  434 

Naval  Warfare  Systems  Center 
San  Diego  Co:  CA  92152- 
Landholding  Agency:  Navy 
Property  Number:  77200020085 
Status:  Unutilized 
Comment:  11,440  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  off-site  use 

only 
Bldg.  210 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020086 
Status:  Unutilized 
Comment:  17,708  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — police  station,  off-site  use  only 
Bldg.  541 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020087 
Status:  Unutilized 
.  Comment:  3857  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

lab,  off-site  use  only 
Bldg.  804 

Naval  Warfare  Assessment  Station 
Corona  Co:  CA  91718-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020088 
Status:  Unutilized 
Comment:  3119  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

admin.,  off-site  use  only 

Bldg.  805 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020089 

Status:  Unutilized 

Comment:  3732  sq  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  806 


Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020090 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 

Bldg.  807 

Naval  Warfare  Assessment  Station 

Corona  Co:  CA  91718-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020091 

Status:  Unutilized 

Comment:  3110  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

office,  off-site  use  only 
Bldgs.  23027,  23025 
Marine  Corps  Air  Station 
Miramar  Co:  San  Diego  CA  92132- 
Landholding  Agency:  Navy 
Property  Number:  77200040023 
Status:  Unutilized 
Comment:  400  sq.  ft.,  metal  siding,  most 

recent  use — loading  facility,  off-site  use 

only 
Bldg.  01290 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Landholding  Agency:  Navy 
Property  Number:  77200120090 
Status:  Excess 
Comment:  460  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 
Bldg.  02453 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  772001201 10 
Status:  Excess 
Comment:  48  sq.  ft.,  most  recent  use — storage 

locker,  off-site  use  only 
Bldg.  32027 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120111 
Status:  Excess 

Comment:  331  sq.  ft.,  off-site  use  only 
Bldg.  32534 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6001 
Landholding  Agency:  Navy 
Property  Number:  77200120112 
Status:  Excess 
Comment:  2252  sq.  ft.,  most  recent  use — 

repair  shop,  off-site  use  only 
Bldg.  32537 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93444-6001 
Landholding  Agencyj  Navy 
Property  Number:  77200120113 
Status:  Excess 
Comment:  most  recent  use — instrument 

bldg.,  off-site  use  only 

Connecticut 

Bldgs.  2, 108,  440 
Naval  Submarine  Base 
Groton  Co:  New  London  CT  06349- 
Landholding  Agency:  Navy 
Property  Number:  77200210095 
Status:  Unutilized 

Comment:  various  sq.  ft.,  need  rehab, 
presence  of  asbestos/lead  paint,  most 


recent  use — office/store/club,  off-site  use 
only 

Georgia 

Bldg.  T0130 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Numhier:  21200230041 

Status:  Excess 

Comment:  10,813  sq.  ft.,  off-site  use  only 

Bldg.  T0157 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230042 

Status:  Excess 

Comment:  1440  sq.  ft.,  off-site  use  only 

Bldg.  T0251 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230043 

Status:  Excess 

Comment:  27,254  sq.  ft.,  off-site  use  only 

Bldgs.  T291.T292 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230044 

Status:  Excess 

Comment:  5220  sq.  ft.  each,  off-site  use  only 

Bldg.  T0295 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230045 

Status:  Excess 

Comment:  5220  sq.  ft.,  off-site  use  only 

Bldg.  T0470 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230046 

Status:  Excess 

Comment:  27,254  sq.  ft.,  off-site  use  only 

Bldg.  Tl  191 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230047 

Status:  Excess 

Comment:  9386  sq.  ft.,  off-site  use  only 

Bldg.  Tl  192 

Fort  Stewart 

Hinesvilie  Co:  Liberty  GA  31314-5136 

Landholding  Agency:  Army 

Property  Number:  21200230048 

Status:  Excess 

Comment:  3992  sq.  ft.,  off-site  use  only 

Guam 

Bldgs.  47.  48 

Naval  Forces.  Marianas 

Dededo  Co:  Barrigada  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210096 

Status:  Unutilized 

Comment:  144  sq.  ft.  each,  no  utilities,  most 

recent  use — storage 
Bldgs.  81.82 
Naval  Forces,  Marianas 
Dededo  Co:  Barrigada  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210097 
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Status:  Unutilized 

Comment:  377  sq.  ft.  each,  no  utilities,  most 
recent  use — storage 

Bldg.  449 

Naval  Forces.  Marianas 
Dededo  Co:  GU  96540- 
Landholding  Agencv:  Navy 
Property  Number:  77200210098 
Status:  Unutilized 

Comment:  500  sq.  ft.,  no  utilities,  most  recent 
use — small  arms 

Bldg.  732 

Naval  Forces,  Marianas 
Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210099 
Status:  Unutilized 

Comment:  7360  sq.  ft.,  no  utilities,  mo.st 
recent  use — warehouse 

Hawaii 

Bldg.  442,  Naval  Station 
Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 
Landholding  Agency:  Navy 
Property  Number:  77199630088 
Status:  Excess 

Comment:  192  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  S180 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640039 

Status:  Unutilized 

Comment:  3412  sq.  ft..  2-story,  most  recent 

use — bomb  shelter,  off-site  use  only. 

relocation  may  not  be  feasible 

Bldg.  S181 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640040 

Status:  Unutilized 

Comment:  4258  sq.  ft.,  1-story,  most  recent 

use — bomb  shelter,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  219 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640041 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only, 

relocation  may  not  be  feasible 

Bldg.  220 

Naval  Station.  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640042 

Status:  Unutilized 

Comment:  620  sq.  ft.,  most  recent  use — 

damage  control,  off-site  use  only. 

relocation  may  not  be  feasible 

Illinois 

Milo  Comm.  Tower  Site 

350  N.  Rt.  8 

Milo  Co:  Bureau  IL  56142- 

Landholding  Agency:  GSA 

Property  Number:  54200020018 

Status:  Excess 

Comment:  120  sq.  ft.  cinder  block  bldg. 

GSA  Number:  1-D-IL^795 


Kansas 

Bldg.  P-469 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agencv:  Army 
Property  Number:  21200210031 
Status:  Unutilized 

Comment:  625  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  S-^71 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21200210032 
Status:  Unutilized 

Comment:  4535  sq.  ft.,  most  recent  use — 
repair  shop,  off-site  use  only 

Bldg.  P^85 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21200210033 
Status;  Unutilized 

Comment:  2006  sq.  ft.,  most  recent  use — 
instructional,  off-site  use  only 

Bldg.  S^86 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agencv:  Army 
Property  Number:  21200210034 
Status:  Unutilized 

Comment:  960  sq.  ft.,  most  recent  u.se — 
instructional,  off-site  use  only 

Bldg.  S-496 
Fort  Leavenworth 
Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21200210035 
Status:  Unutilized 

Comment:  7134  sq.  ft.,  most  recent  use — 
vocational,  off-site  use  only 

Bldg.  00493 
Fort  Leavenworth 
Ft.  Leavenworth  Co:  KS  66027- 
Landholdijig  Agency:  Army 
Property  Number:  21200230049 
Status:  Unutilized 

Comment:  1020  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00498 
Fort  Leavenworth 
Ft.  Leavenworth  Co:  KS  66027- 
Landholding  Agency:  Army 
Property  Number:  21200230050 
Status:  Unutilized 

Comment:  208  sq.  ft.,  most  recent  use — shed, 
off-site  use  only 

Louisiana 

Nettles  Army  Rsv  Ctr 

1815  N.  Bolton  Ave. 

Alexandria  Co:  Rapides  Parish  LA  71303- 

Landholding  Agency:  GSA 

Property  Number:  54200210007 

Status:  Surplus 

Comment:  12.595  sq.  ft.  main  bldg.  &  2640  sq. 

ft.  shop  on  3.8  acres,  subject  to  existing 

easements 
GSA  Number:  7-D-LA-0565 

Maryland 

Bldg.  2050A 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 


Property  Number:  21200230051 

Status:  Unutilized 

Comment:  200  sq.  ft.,  needs  rehab,  most 
recent  use — storage,  off-site  use  only 

Bldgs.  2211,2213 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  29755- 

Landholding  Agency:  Army 

Property  Number:  21200230053 

Status:  Unutilized 

Comment:  6936  &  8386  sq  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — maint.  shop,  off-site  use  only 

Bldg.  2214 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230054 

Status:  Unutilized 

Comment:  7740  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  2217 

Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200230055 
Status:  Unutilized 
Comment:  7710  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

admin/warehouse,  off-site  use  only 

Bldg.  2253 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230056 

Status:  Unutilized 

Comment:  18,912  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — vehicle  maint.  shop,  off-site  use  only 

Bldg.  2275 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230057 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  2276 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230058 

Status:  Unutilized 

Comment:  10,080  sq.  ft.,  needs  rehab, 
possible  asbestos/lead  paint,  most  recent 
use — warehouse,  off-site  use  only 

Bldg.  8880 

Fort  George  G.  Meade 

Fort  Meade  Co:  Anne  Arundel  MD  20755- 

Landholding  Agency:  Army 

Property  Number:  21200230060 

Status:  Unutilized 

Comment:  2500  sq.  ft.,  needs  rehab,  most 
recent  use — storehouse/maint.  shop,  off- 
site  use  only 

Bldg.  139 

Naval  Surface  Warfare  Center 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200010032 
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Status:  Unutilized 

Comment:  4950  sq.  ft.,  possible  asbestos/lead 
paint,  most  recent  use — wind  tunnel,  off- 
site  use  only 

Bldg.  104 

Naval  Surface  Warfare 

Carderock  Division 

West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Lemdholding  Agency:  Navy 
Property  Number:  77200120079 
Status:  Unutilized 
Comment:  8050  sq.  ft.,  most  recent  use — 

garage,  off-site  use  only 
Bldg.  109 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5000 
Landholding  Agency:  Navy 
Property  Number:  77200120080 
Status:  Unutilized 
Comment:  9650  sq.  ft.,  needs  rehab,  possible 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 
Bldg.  110 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120081 
Status:  Unutilized 
Comment:  10,750  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  Ill 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120082 
Status:  Unutilized 
Comment:  4220  sq.  ft.,  most  recent  use — 

office,  off-site  use  only 
Bldg.  112 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120083 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — 

printing  bldg.,  off-site  use  only 
Bldg.  113 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120084 
Status:  Unutilized 
Comment:  2440  sq.  ft.,  most  recent  use — lab, 

off-site  use  only 
Bldg.  143 

Naval  Surface  Warfare 
West  Bethesda  Co:  MD  20817-5700 
Landholding  Agency:  Navy 
Property  Number:  77200120085 
Status:  Unutilized 
Comment:  16,950  sq.  ft.,  needs  rehab, 

presence  of  asbestos/lead  paint,  most 

recent  use — storage,  off-site  use  only 
Bldg.  152 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 


Landholding  Agency:  Navv 

Property  Number:  77200120086 

Status:  Unutilized 

Comment:  1400  sq.  ft.,  most  recent  use — fire 

house  annex,  off-site  use  only 
Bldg.  159 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120087 
Status:  Unutilized 
Comment:  605  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

hazardous  waste  storage,  off-site  use  only 
Bldg.  187 

Naval  Surface  Warfare 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120088 
Status:  Unutilized 
Comment:  768  sq.  ft.,  most  recent  use — pump 

house,  off-site  use  only 
Bldg.  117 

Naval  Surface  Warfare  Center 
Carderock  Division 
West  Bethesda  Co:  Montgomery'  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120102 
Status:  Unutilized 
Comment:  400  sq.  ft.,  needs  rehab,  most 

recent  use — storage,  off-site  use  only 
Bldg.  196 

Naval  Surface  Warfare  Center 
Carderock  Division 
West  Bethesda  Co:  Montgomery  MD  20817- 

5700 
Landholding  Agency:  Navy 
Property  Number:  77200120106 
Status:  Unutilized 
Comment:  456  sq.  ft.,  needs  rehab,  most 

recent  use — destructor  bldg.,  off-site  use 

only 

Massachusetts 

Aircraft  Hanger 
Hanscom  Air  Force  Base 
Concord  Co:  MA 
Landholding  Agency:  GSA 
Property  Number:  54200140007 
Status:  Excess 

Comment:  40,000  sq.  ft.,  off-site  use  only, 
relocating  property  may  not  be  feasible 
GSA  Number:  l-D-MA-6857679 

Michigan 

Pontiac  Federal  Bldg. 

142  Auburn  Ave. 

Pontiac  Co:  Oakland  MI 

Landholding  Agency:  GSA 

Property  Number:  54200220005 

Status:  Surplus 

Comment:  11,910  sq.  ft.,  most  recent  use — 

office 
GSA  Number:  l-G-MI-fl09 
Detroit  Job  Corp  Center 
10401  E.  Jefferson  1265  St.  Clair 
Detroit  Co:  Wayne  MI 
Landholding  Agency:  GSA 
Property  Number:  54200230012 
Status:  Surplus 
Comment:  Parcel  One  =  80,590  sq.  ft.  bldg.. 

needs  repair,  presence  of  asbestos;  Parcel 

Two  =  5140  sq.  ft.  bldg. 


GSA  Number:  2-L-Ml-7ri7 

New  Hampshire 

Bldg.  239 

Portsmouth  Naval  Shipyard 
Portsmouth  Co:  NH  03804-5000 
Landholding  Agenc\ :  Naw 
Property  Number:  77200030019 
Status:  Excess 

Comment;  897  sq.  ft.,  presence  of  asbestos/ 
lead  paint,  off-site  use  onlv 

New  Mexico 

Bldg.  21538 

White  Sands  Missile  Range 

Dona  Ana  Co;  NM  88002— 

Landholding  Agency;  Army 

Property  Number;  21200230061 

Status;  Excess 

Comment;  168  sq.  ft.,  presence  of  asbestos. 

poor  condition,  most  recent  use — general 

purpose,  off-site  use  only 
Bldg.  34198 

White  Sands  Missile  Range 
Dona  Ana  Co;  NM  88002— 
Landholding  Agency:  Army 
Property  Number:  21200230062 
Status;  Excess 
Comment;  107  sq.  ft.,  most  recent  u.sf — 

security,  off-site  use  only 

New  York 

Binghampton  Depot 

Nolans  Road 

Binghampton  Co;  NY  00000— 

Landholding  Agency;  GSA 

Property  Number;  54199910015 

Status:  Excess 

Comment:  45,977  sq.  ft.,  needs  repair, 

presence  of  asbestos,  most  recent  use — 

office 
GSA  Number;  1-G-NY-760A 
USCG  Throg's  Neck  Housing 
Ft.  Schuyler  Co:  Bronx  .\'Y 
Landholding  Agency;  GS.A 
Property  Number;  54200210009 
Status:  Excess 
Comment:  4000  sq.  ft.  w/garage,  presence  of 

lead  paint,  possible  asbestos,  most  recent 

use — residential,  potential  for  flooding 
GSA  Number;  l-U-NY-883 
Ava  Test  Annex 
11518  Webster  Hill  Road 
BoonvilleCo;NY 
Landholding  Agency;  GSA 
Property  Number;  54200220007 
Status:  Excess 
Comment;  11,000  sq.  ft.  bldg.  on  297  acres. 

needs  repair,  presence  of  asbestos/lead 

paint,  portion  of  land  consists  of  road 

easements  and  wetlands 
GSA  Number;  l-D-NV-0875 

Pennsylvania 

flidg.  00328 

Carlisle  Barracks 

Carlisle  Co;  Cumberland  P.\  17013— 

Landholding  Agency;  Army 

Property  Number;  212002.30063 

Status:  LJnutilized 

Comment:  392  sq.  ft.,  most  receni  use — office. 

off-site  use  only 
Bldg.  00610 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  1701.3— 
Landholding  Agency;  Army 
Property  Number:  21200230064 
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Status:  Unutilized 

Comment:  2040  sq.  ft.,  most  recent  use- 
admin.,  off-site  use  only 

Bidg.  00611 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013— 

Landholding  Agency:  Army 

Property  Number:  21200230065 

Status:  Unutilized 

Comment:  182  sq.  ft.,  most  recent  use — heat 
plant/storage,  off-site  use  only 

Bldg.  00631 
Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013— 
Landholding  Agencv:  Army 
Property  Number;  21200230066 
Status:  Unutilized 

Comment:  351  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00633 
Carlisle  Bcuracks 

Carlisle  Co:  Cumberland  PA  17013— 
Landholding  Agencv:  Army 
Property  Number:  21200230067 
Status:  Unutilized 

Comment:  480  sq.  ft.,  most  recent  use — 
storage,  off-site  use  only 

Bldg.  00636 

Carlisle  Barracks 

Carlisle  Co:  Cumberland  PA  17013— 

Landholding  Agencv:  Army 

Property  Number:  21200230068 

Status:  Unutilized 

Comment:  480  sq.  ft.,  most  recent  use — 

storage,  off-site  use  only 
House/Storage 
Cowanesque  Lake  Project 
Bliss  Road 

Lawrenceville  Co:  Tioga  PA  16929— 
Landholding  Agency;  GSA 
Property  Number:  54200220011 
Status:  Excess 
Comment:  1653/2640  sq.  ft.,  no  public  water 

or  sewer,  needs  rehab 
GSA  Number:  4-[>-PA-791 

Bldg.  216 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 
0788 

Landholding  Agencv:  Navv 

Property  Number:  77200220008 

Status:  Excess 

Comment:  121,604  sq,  ft.,  needs  rehab, 
presence  of  asbestos/lead  paint,  most 
recent  use — office,  off-site  use  only 

Bldg.  504B 

Naval  Support  .Activity 

Mechanicsburg  Co:  Cumberland  P.A  17055- 

0788 
Landholding  .Agencv:  Navv 
Property  Number:  77200220009 
Status:  Excess 
Comment:  4824  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

training,  off-site  use  only 

Bldg.  608D 

Naval  Support  .Activity 

Mechanicsburg  Co:  Cumberland  P\  17055- 

0788 
Landholding  Agencv;  Navy 
Property  Number;  77200220010 
Status:  Excess 
Comment:  8400  sq.  ft.,  needs  rehab,  presence 

of  asbestos/ lead  paint,  most  recent  use — 

storage,  off-site  use  only 


Bldg.  609B 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency;  Navy 
Property  Number;  77200220011 
Status:  Excess 
Comment;  2100  sq.  ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  611 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agencv:  Navy 
Property  Number:  77200220012 
Status;  Excess 
Comment:  425  sq.  ft.  concrete,  presence  of 

asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Bldg.  616 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency;  Navy 
Property  Number:  77200220013 
Status:  Excess 
Comment;  216  sq  .ft.,  needs  rehab,  presence 

of  asbestos/lead  paint,  most  recent  use — 

storage,  off-site  use  only 

Rhode  Island 

Bldg.  8 

Naval  Ambulatorv  Care 

Newport  Co:  RI  02841- 

Landholding  Agencv:  Navv 

Property  Number:  77200220017 

Status;  Unutilized 

Comment;  2800  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — storage,  meets  Nat.  Register  criterion, 

off-site  use  only 
Bldg.  30 

Naval  Ambulatorv  Care 
Newport  Co;  RI  02841— 
Landholding  Agencv:  Navy 
Property  Number:  77200220018 
Status;  Unutilized 
Comment:  150  sq.  ft.,  poor  condition,  most 

recent  use — switch  house,  off-site  use  only 

Bldg.  46 

Naval  Ambulatorv  Care 

Newport  Co:  RI  02841— 

Landholding  Agencv:  Navy 

Property  Number;  77200220019 

Status;  Unutilized 

Comment;  3690  sq.  ft.,  poor  condition, 

possible  asbestos/lead  paint,  most  recent 

use — office,  off-site  use  only 

Bldg.  53 

Naval  Ambulatory  Care 

Newport  Co;  RI  02841— 

Landholding  Agencv;  Navv 

Property  Number;  77200220020 

Status;  Unutilized 

Comment:  2691  sq.  ft.,  poor  condition, 
possible  asbestos/lead  paint,  most  recent 
use — garage/office,  off-site  use  only 

Bldg.  55 

Naval  Ambulatory  Care 
Newport  Co;  RI  02841— 
Landholding  Agency;  Navy 
Property  Number;  77200220021 
Status;  LJnutilized 

Comment;  135  sq.  ft.,  poor  condition,  most 
recent  use — storage,  off-site  use  only 


South  Dakota 

Alpha  Launch  Control  Fac. 

NE  of  Ellsworth  AFB 

Quinn  Co:  Pennington  SD  57779 — 

Landholding  Agencv:  GSA 

Property  Number:  54200220009 

Status:  Surplus 

Comment:  2  equipment  bldgs.  consisting  of 

6307  sq.  ft,,  presence  of  asbestos/lead 

paint,  deed  restrictions 
GSA  Number:  7-D-SD-521-2A 


Tennessee 

Courthouse/Fed.  Bldg. 

101  W.  Summer  Street 

Greeneville  Co:  Greene  TN  37743— 

Landholding  Agency:  GSA 

Property  Number:  54200210027 

Status:  Excess 

Comment:  17,241  sq.  ft.  office  bldg.  w/25 
parking  spaces,  presence  of  asbestos, 
subject  to  Historic  Preservation  Covenants 

GSA  Number:  4-G-TN-0652 

Federal  Building 

309  N,  Church  Street 

Dyersburg  Co:  Dyers  TN  38024— 

Landholding  Agency:  GSA 

Property  Number:  54200220008 

Status:  Excess 

Comment:  24,325  sq.  ft.,  most  recent  use — 
office,  approx.  65%  of  bldg.  will  remain 
occupied  by  the  U.S.  Post  Office  and  U.S. 
Fish  &  Wildlife 

GSA  Number:  4-G-TN-0655 

Federal  Bldg. 

118  East  Locust  Street 

Lafayette  Co:  Macon  TN  37083— 

Landholding  Agency:  GSA 

Property  Number:  54200220010 

Status:  Excess 

Comment;  12,605  sq.  ft.,  most  recent  use — 

office,  portion  occupied  by  U.S.  Postal 

Service 
GSA  Number:  4-G-TN-656 

Tract  01-183 

Stones  River  Natl  Battlefield 
3506  Old  Nashville  Hwy 
Murft-eesboro  Co:  Rutherford  TN  37129— 
Landholding  Agency:  Interior 
Property  Number:  61200230021     ' 
Status:  Excess 

Comment:  1561  sq.  ft.,  most  recent  use — 
residential,  off-site  use  only 

Texas 

Bldg.  PI  711 

Fort  Sam  Houston 

San  Antonio  Co:  Bexar  TX  78234— 

Landholding  Agency:  Army 

Property  Number:  21200230069 

Status:  Excess 

Comment:  600  sq.  ft.,  off-site  use  only 

Virginia 

Federal  Building 

1426  N.  Augusta  St. 

Staunton  Co:  Augusta  VA  24401-2401 

Landholding  Agency:  GSA 

Property  Number:  54200210022 

Status:  Surplus 

Comment:  4084  sq.  ft.  office  building 

GSA  Number;  4-G-VA-0728 

Structure  SP-1 29 

Naval  Station 

Norfolk  Co:  VA  23511— 

Landholding  Agency:  Navy 
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Property  Number:  77200110136 

Status:  Excess 

Comment:  3564  sq.  ft.,  presence  of  asbestos/ 

lead,  most  recent  use — office,  off-site  use 

only 

Bldg.  106(G) 

Naval  Station 

Lafayette  River  Annex 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220046 

Status:  Excess 

Comment:  2767  sq.  ft.  garage,  most  recent 

use — storage,  off-site  use  only 
Bldg.  CEP-184 
Naval  Station 
Norfolk  Co:  VA 
Landholding  Agency:  Navy 
Property  Number:  77200220047 
Status:  Excess 
Comment:  200  sq.  ft.,  most  recent  use — gate/ 

sentry  house,  off-site  use  only 

Land  (by  State) 

California 

Portion  of  Land 
Naval  Base,  Point  Lcftna 
Murphy  Canyon 
San  Diego  Co:  CA  92124— 
Landholding  Agency:  Navy 
Property  Number:  77200140012 
Status:  Unutilized 

Comment:  24,350  sq.  ft.  of  parking  lot, 
adjacent  to  environmentally  sensitive  area 

Hawaii 

Parcels  9,  2,  4 

Loran  Station  Upolu  Point 

Hawi  Co:  Hawaii  HI 

Location:  Resubmitted  to  Federal  Register  for 

publication 
Landholding  Agency:  GSA 
Property  Number:  54200220002 
Status;  Surplus 
Comment:  parcel  9  =  6.242  acres/encumbered 

by  utility  and  road  access  easements, 

parcel  2  =  1.007  acres:  parcel  4  =  5.239 

acres 
GSA  Number:  9-U-HI-0572 

Missouri 

Improved  Land 

St.  Louis  Army  Ammunition  Plant  4800 
Goodfellow  Blvd. 

St.  Louis  Co:  MO  63120-1798 

Landholding  Agency:  GSA 

Property  Number:  54200110007 

Status:  Surplus 

Comment:  21  acres  w/2  large  bldgs.  and 
numerous  small  bldgs,  situated  on  13 
acres,  5  acres  =  parking  lot  and  streets, 
presence  of  asbestos/lead  paint,  clean-up 
required  to  state  regulator  standards 

GSA  Number:  000000 

New  Jersey 

Belle  Mead  Depot 

Rt.  206/Mountain  View  Rd. 

Hillsborough  Co:  Somerset  NJ  08502- 

Landholding  Agency:  GSA 

Property  Number:  54200210014 

Status:  Excess 

Comment:  approx,  400  acres,  property  will 
not  be  subdivided,  contaminants  of 
concern  present,  lease  restriction  on  7 
acres,  44  miles  of  railroad  track. 


remediation  activity,  potential  restriction 

of  property  f 
GSA  Number:  l-G-NJ-0642 
0,27  acres 
209  Bay  Road 
Ocean  City  Co:  NJ  08226- 
Landholding  Agency;  GSA 
Property  Number;  54200210023 
Status:  Excess 
Comment:  environmental  conditions  exist 

which  impact  occupany  of  property, 

endangered  species  within  one  mile 
GSA  Number:  l-U-NI-645 

North  Carolina 

4.939  acres 
Staton  Road 
Greenville  Co:  Pitt  NC 
Landholding  Agency:  GSA 
Property  Number:  54200210002 
Status:  Surplus 
Comment:  undeveloped  land 
GSA  Number;  4-D-NC-738 

Ohio 

Licking  County  Tower  Site 

Summit  &  Haven  Corner  Rds. 

Pataskala  Co;  Licking  OH  43062- 

Landholding  Agency:  GSA 

Property  Number;  54200020021 

Status;  Excess 

Comment:  Parcel  100  =  3.67  acres.  Parcel 

lOOE  =  0.57  acres 
GSA  Number:  l-W-OH-813 

Puerto  Rico 

Bahia  Rear  Range  Light 

Ocean  Drive 

Catano  Co:  PR  00632- 

Landholding  Agency:  GSA 

Property  Number:  54199940003 

Status:  Excess 

Comment;  0.167  w/skeletal  tower,  fenced,  aid 

to  navigation 
GSA  Number:  l-T-PR-508 

Virginia 

Land  ' 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property-Number;  77200040034 

Status:  Unutilized 

Comment:  4900  sq,  ft.  open  space 

Washington 

Richland  Rail  R/W 

East  of  1335  Lee  Blvd. 

Richland  Co:  Benton  WA 

Landholding  Agency:  GSA 

Property  Number:  54200210005 

Status:  Excess 

Comment:  0.59  acre,  long  narrow  curved 

strip,  most  recent  use — gravel  rail  bed/ 

parking 
GSA  Number:  9-B-VVA-1197 

Suitable/Unavailable  Properties 

Buildings  (by  State) 

Alabama 

Fed.  Bldg./Courthouse 
1710  Alabama  Ave. 
Jasper  Co;  AL  35502- 
Landholding  Agency:  GSA 
Property  Number;  54200220001 
Status:  Excess 


Comment:  approx.  15,792  sq.  ft.,  approx. 

38%  of  bldg.  leased,  most  recent  use — 

offices 
GSA  Number;  4-G-AL-771 

California 

Merced  Federal  Bldg. 

415  W.  18th  St. 

Merced  Co;CA  95340- 

Landholding  Agency;  GSA 

Property  Number:  54200220012 

Status;  Surplus 

Comment;  15,492  sq.  ft.,  presence  of 
asbestos/lead  paint.  Historic  Preservation 
Covenant  will  be  included  in  deed, 
relocation  issue 

GSA  Number:  9-G-CA-1567 

Florida 

Lexington  Terrace  Housing 

Portion  of  N.AS  Pensacola 

Old  Corry  Field  Rd. 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency:  GSA 

Property  Number;  54200130009 

Status;  Surplus 

Comment:  198  individual  housing  units. 
approximately  400  to  800  sq.  ft.  per  unit, 
presence  of  lead  base  paint,  potential 
electric  power 

GSA  Number:  4-N-FL-0735 

Georgia 

U.S.  Post  Office/Courthouse 

337  W.  Broad  St. 

Albany  Co:  Dougherty  GA  31702- 

Landholding  Agency:  GSA 

Property  Number:  54200120002 

Status:  Excess 

Comment;  4800  sq.  ft.,  presence  of  asbestos/ 

lead  paint,  historic  preservation  covenants. 

most  recent  use — Fed.  ofcs/P.O./ 

Courthouse 
GSA  Number;  4-G-GA-666A 

Illinois 

Radar  Communication  Link 

Vz  mi  east  of  116th  St. 

Co:  Will  IL 

Landholding  Agency:  GSA 

Property  Number:  54199820013 

Status:  Excess 

Comment;  297  sq.  ft.  concrete  block  bldg. 

with  radar  tower  antenna,  possible  lead 

based  paint,  most  recent  use — air  traffic 

control 
GSA  Number  :  2-U-IL-696 
LaSalle  Comm.  Tower  Site 
1600  NE  8th  St. 

Richland  Co:  LaSalle  IL  61370- 
Landholding  Agency:  GSA 
Property  Number:  54200020019 
Status;  Excess 
Comment;  120  sq.  ft.  cinder  block  bldg.  and 

a  300'  tower 
GSA  Number:  l-D-IL-724 

Maryland 

Bldg.  2123 

Fort  George  G.  Meade 

Fort  Meade  Co;  Anne  Arundel  .MD  207,'i5- 

Landholding  Agency:  Arnu 

Property  Number;  21200230052 

Status:  Unutilized 

Comment:  2220  sq.  ft.,  needs  rehab,  possibli^ 
asbestos/lead  paint,  most  recent  use — 
vehicle  maint.  shop,  off-site  use  only 

Bldg.  2282C 
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Fort  George  G.  Meade 
Fort  Meade  Co:  Anne  Arundel  MD  20755- 
Landholding  Agency:  Army 
Property  Number:  21200230059 
Status:  Unutilized 

Comment:  46  sq.  ft.,  needs  rehab,  most  recent 
use — sentrv  tower,  off-site  use  only 

29  Bidgs. 

Walter  Reed  Army  Medical  Center 

Forest  Glen  Annex.  Linden  Lane 

Silver  Spring  Co:  Montgomery  MD  20910- 
1246 

Location:  24  bldgs.  are  in  poor  condition, 
presence  of  asbestos/lead  paint,  most 
recent  use — hospital  annex,  lab.  office 

Landholding  Agency:  GSA 

Property  Number:  54200130012 

Status:  Excess 

Comment:  Historic  Preservation  Covenants 
will  impact  reuse,  property  will  not  be 
parcelized  for  disposal,  high  cost 
associated  w/maintenance,  estimated  cost 
to  renovate  SI 7  million 

GSA  Number:  4-D-MD-558-B 

Minnesota 

GAP  Filler  Radar  Site 

St.  Paul  Co:  Rice  MN  55101- 

Landholding  Agency:  GSA 

Property  Number:  54199910009 

Status:  Excess 

Comment:  1266  sq.  ft.,  concrete  block, 
presence  of  asbestos/lead  paint,  most 
recent  use — storage,  zoning  requirements, 
preparations  for  a  Phase  I  study  underway, 
possible  underground  storage  tank 

GSA  Number:  l-GR(l)-MN-475 

MG  Clement  Trott  Mem.  USARC 

Walker  Co:  Cass  MN  56484- 

Landholding  Agency:  GSA 

Property  Number:  54199930003 

Status:  Excess 

Comment:  4320  sq.  ft.  training  center  and 
1316  sq.  ft.  vehicle  maintenance  shop. 
presence  of  environmental  conditions 

GSA  Number:  l-D-MN-575 

Missouri 

Hardesty  Federal  Complex 

607  Hardesty  Avenue 

Kansas  City  Co:  Jackson  MO  64124-3032 

Landholding  Agency;  GSA 

Property  Number:  54199940001 

Status:  Excess 

Comment:  7  warehouses  and  support 

buildings  (540  to  216,000  sq.  ft.)  on  17.47 
acres,  major  rehab,  most  recent  use — 
storage/office,  utilities  easement 

GSA  Number:  7-G-MO-637 

North  Carolina 

Tarheel  Army  Missile  Plant 

Burlington  Co:  Alamance  NC  27215- 

Landholding  Agency:  GSA 

Property  Number:  54199820002 

Status:  Excess 

Comment:  31  bldgs..  presence  of  asbestos, 
most  recent  use — admin.,  warehouse, 
production  space  and  10.04  acres  parking 
area,  contamination  at  site — environmental 
clean  up  in  process 

GSA  Number:  4-D-NC-593 

Vehicle  Maint.  Facility 

310  New  Bern  Ave. 

Raleigh  Co:  Wake  NC  27601- 

Landholding  Agency:  GSA 

Property  Number:  54200020012 


Status:  Excess 

Comment:  10.455  sq.  ft.,  most  recent  use — 

maintenance  garage 
GSA  Number:  NC076AB 

South  Carolina 

Sumter  Federal  Bldg. 

1015  Main  Street 

Sumter  Co:  SC  291 50- 

Landholding  Agency:  GSA 

Property  Number:  54200220004 

Status:  Excess 

Comment:  11,908  sq  .ft.,  good  condition, 
possible  lead  paint,  most  recent  use — 
office,  historic  preservation  covenants 

GSA  Number:  4-G-SC-602 

Tennessee 

Bldgs.  01551,01552 

Fort  Campbell 

Ft.  Campbell  Co:  Montgomery  TN  42223- 

Landhoiding  Agency:  Army 

Property  Number:  21200230076 

Status:  Unutilized 

Comment:  2052  sq.  ft. 

3  Facilities.  Guard  Posts 
Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930011 
Status:  Surplus 

Comment:  48-64  sq.  ft.,  most  recent  use — 
access  control,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

4  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Railroad  System  Facilities 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930012 

Status:  Surplus 

Comment:  144-2,420  sq.  ft.,  most  recent 
use — storage/rail  weighing  facilities/dock, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

200  bunkers 

Volunteer  Army  Ammunition  Pieint 

Storage  Magazines 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930014 

Status:  Surplus 

Comment:  approx.  200  concrete  bunkers 
covering  a  land  area  of  approx.  4000  acres, 
most  recent  use — storage/buffer  area, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

Bldg.  232 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930020 

Status:  Surplus 

Comment:  10,000  sq.  ft.,  most  recent  use — 
office,  presence  of  asbestos,  approx.  5  acres 
associated  w/bldg.,  potential  use 
restrictions,  property  was  published  in 
error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

2  Laboratories 

Volunteer  Army  Ammunition  Plant 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 


Property  Number:  54199930021 

Status:  Surplus 

Comment:  2000-12,000  sq.  ft.,  potential  use/ 

lease  restrictions,  property  was  published 

in  error  as  available  on  2/11/00 
GSA  Number:  4-D-TN-594F 
3  Facilities 

Volunteer  Army  Ammunition  Plant 
Water  Distribution  Facilities 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930022 
Status:  Surplus 
Comment:  256-15,204  sq.  ft.,  35.86  acres 

associated  w/bldgs.,  most  recent  use — 

water  distribution  system,  potential  use/ 

lease  restrictions,  propertywas  published 

in  error  as  available  on  2/11/00 
GSA  Number:  4-D-TN-594F 
Naval  Hospital 
5720  Integrity  Drive 
Millington  Co:  Shelby  TN  38054- 
Location:  Bldgs.  98,  100,  103, 105,  111,  114, 

116.117,  118 
Landholding  Agency:  GSA 
Property  Number:  54200020005 
Status:  Excess 
Comment:  9  bldgs.,  various  sq.  ft.,  need  major 

rehab 
GSA  Number:  4-N-TN-648 

Virginia 

Naval  Medical  Clinic 
6500  Hampton  Blvd. 
Norfolk  Co:  Norfolk  VA  23508- 
Landholding  Agency:  Navy 
Property  Number:  77199010109 
Status:  Unutilized 

Comment:  3665  sq  ft.,  1  story,  possible 
asbestos,  most  recent  use — laundry. 

Wisconsin 

Wausau  Federal  Building 

317  First  Street 

Wausau  Co:  Marathon  WI  54401- 

Landholding  Agency:  GSA 

Property  Number:  54199820016 

Status:  Excess 

Comment:  30,500  sq.  ft.,  presence  of  asbestos, 
eligible  for  listing  on  thelMatl  Register  of 
Historic  Places,  most  recent  use — office 

GSAl^Jumber:  l-G-WI-593 

Land  (by  State) 

Florida 

Lakeland  Federal  Property 

N.  Florida  Ave.  &  Five  Oaks  St. 

Lakeland  Co:  Polk  FL  33806- 

Landholding  Agency:  GSA 

Property  Number:  54200140001 

Status:  Surplus 

Comment:  2.46  acres,  former  commercial  use, 

environmental  remediation  in  process 
GSA  Number:  4-G-FL-1092 

New  Jersey 

0.27  acres 

lots  3103,  3106 

209  Bay  Road 

Ocean  City  Co:  Cape  May  NJ  08226- 

Landholding  Agency:  GSA 

Property  Number:  54200210003 

Status:  Surplus 

Comment:  undeveloped  land,  endangered 

species  documented 
GSA  Number:  l-U-NJ-645 
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Tennessee 

1500  acres 

Volunteer  Army  Ammunition  Plant 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930015 

Status:  Surplus    * 

Comment:  scattered  throughout  facility,  most 
recent  use — buffer  area,  steep  topography, 
potential  use  restrictions,  property  was 
published  in  error  as  available  on  2/11/00 

GSA  Number:  4-D-TN-594F 

Virginia 

Naval  Base 

Norfolk  Co:  Norfolk  VA  23508- 

Location:  Northeast  comer  of  base,  near 

Willoughby  housing  area. 
Landholding  Agency:  Navy 
Property  Number:  77199010156 
Status:  Unutilized 
Comment:  60  acres;  most  recent  use — 

sandpit;  secured  area  with  alternate  access. 
2.6  acres 
Naval  Station 

Norfolk  Co:  VA  23508-1273 
Landholding  Agency:  Navy 
Property  Number:  77200120131 
Status:  Underutilized 
Comment:  most  recent  use — brush/debris 

storage 
1.15  acres 

Naval  Amphibious  Base  Little  Creek 
Norfolk  Co:  VA  23508 
Landholding  Agency:  Navy 
Property  Number:  77200120132 
Statiis:  Unutilized 
Conunent:  most  recent  use — open  space 

Unsuitable  Properties 

Buildings  (by  State) 

Alabama 

Sand  Island  Light  House 

Gulf  of  Mexico 

Mobile  AL 

Landholding  Agency:  GSA 

Property  Number:  54199610001 

Status:  Excess 

Reason:  Inaccessible 

GSA  Number:  4-U-AL-763 

Arizona 

Bldg.  958 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1216 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  676 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200040003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  321 

Marine  Corps  Air  Station 


Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  322 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  331 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  8536^ 

Landholding  Agency:  Navy 

Property  Number:  77200110003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  332 

Marine  Corps  Air  Station 

Yuma  Co:  AZ  85369- 

Landholding  Agency:  Navy 

Property  Number:  77200110004 

Status:  Excess 

Reason:  Extensive  deterioration 

Arkansas 

Antenna  Tower  Site 

FAA 

Pine  Bluff  Co:  Jefferson  AR  71601- 

Landholding  Agency:  GSA 

Property  Number:  54200210015 

Status:  Surplus 

Reason:  Secured  Area 

GSA  Number:  7-D-AR-0558-2 

California 

Bldgs.  20106,  20195 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555- 

Landholding  Agency:  Navy 

Property  Number:  77199930001 

Status:  Excess 

Reasons:  Secured  Area,  Extensive 

deterioration 
Bldgs.  40,  62 

Naval  Air  Station,  North  Island 
Imperial  Beach  Co:  CA  91932- 
Landholding  Agency:  Navy 
Property  Number:  77199930024 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  5UT4 

Marine  Corps  Recruit  Depot 
San  Diego  Co:  CA  92140- 
Landholding  Agency:  Navy 
Property  Number:  77199930081 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5US4 

Marine  Corps  Recruit  Depot 
San  Diego  Co:  CA  92140- 
Landholding  Agency:  Navy 
Property  Number:  77199930082 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  127 

Marine  Corps  Recruit  Depot 
San  Diego  Co:  CA  92140- 
Landholding  Agency:  Navy 
Property  Number:  77199930083 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  5A6 


Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  771999.30084 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A7 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930085 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930086 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5A9 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930087 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B6 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930088 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B7 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930089 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930090 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5B9 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930091 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C6 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930092 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C7 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number;  77199930093 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C8 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930094 
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Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5C9 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92 140- 

Landholding  Agencv:  Navy 

Property  Number:  77199930095 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D1 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92 140- 

Landholding  Agencv:  Navv 

Property  Number:  77199930096 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D2 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930097 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D3 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930098 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D4 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930099 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  5D5 

Marine  Corps  Recruit  Depot 

San  Diego  Co:  CA  92140- 

Landholding  Agency:  Navy 

Property  Number:  77199930100 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  432 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930106 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  433 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930107 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  435 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930108 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  456 

Naval  Weapons  Station  Seal  Beach 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930109 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  921 

Naval  Weapons  Station  Seal  Beach 


Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930110 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  201 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  205 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  227 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  230 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  232 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  337 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940007 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  338 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940008 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  339 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940009 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  349 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  362 

Naval  Weapons  Station 
Fallbrook  Co:  CA  92028-3187 
Landholding  Agency:  Navy 
Property  Number:  77199940011 
Status:  Unutilized 


Reason:  Extensive  deterioration 

Bldg.  363 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940012 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  410 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency;  Navy 

Property  Number:  77199940013 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  438 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77199940014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  17A 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 
Property  Number:  77200020001 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  3314 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92145- 

Landholding  Agency:  Navy 

Property  Number:  77200020035 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  5157,  5158 

Construction  Battalion  Center 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200020045 

Status:  Unutilized 

Reason:  Secured  Area 

Facility  13181 

Camp  Pendleton 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200020046 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Facility  14220 
Camp  Pendleton 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200020047 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 

Bldg.  23025 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030001 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  23027 

Marine  Corps  Air  Station 

Miramar  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030002 

Status:  Unutilized 

Reason:  Secured  Area 
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Bldg.  731 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  731A 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043^301 

Landholding  Agency:  Navy 

Property  Number:  77200030004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  865 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  868 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043^301 

Landholding  Agency:  Navy 

Property  Number:  77200030006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  474 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  ' 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5021 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030008 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5022 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5025 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5113 

Naval  Const.  Battalion  Ctr 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043- 

Landholding  Agency:  Navy 

Property  Number:  77200030011 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  5114 

Naval  Const.  Battalion  Ctr 


Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldgs.  82  &  84 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030013 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6-1  . 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030014 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  479 

Naval  Construction  Battalion  Ctr. 

Port  Hueneme 

Oxnard  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1362 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200030030 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  801 

Naval  Air  Station 

Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200030043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  41 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030044 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  103 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  259 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  260 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030047 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  274 


Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  9304.3-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  462 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  488 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1150 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1156 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1275 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1321 

Naval  Const.  Battalion  Ctr 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200030054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  21091 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navv 

Property  Number:  77200030058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  21127 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200030059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9919 

Marine  Corps  Air  Station 

Miramar  Co:  San  Diego  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  772000.30060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1468 

Naval  Base  Ventura  on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200110013 


58116 


Federal  Register /Vol.  67,  No.  178 /Friday,  September  13.  2002 /Notices 


Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1469 

Naval  Base  Ventura 

on  Parcel  1 

Port  Hueneme  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  772001 10014 

Status:  Unutilized 

Reason:  Secured  Area  * 

Bldg.  12041 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110065 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  12052 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110066 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16066 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agencv:  Navy 

Property  Number:  77200110067 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16074 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110068 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16085 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-«100 

Landholding  Agency:  Navy 

Property  Number:  772001  i 0069 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16086 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  772001  i0070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16100 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110071 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16115 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  16117 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200110073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  467 


Marine  Corps  Recruit  Depot 
San  Diego  Co:  CA  92132- 
Landholding  Agency:  Navy 
Property  Number:  77200110100 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  121  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  121A  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  121B  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  137  SNI 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  223  SNI 

Naval  Air  Weapons  Station   . 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  01289 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120089 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  PM1529 

Point  Mugu,  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200120094 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM1606 

Point  Mugu,  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5001 

Landholding  Agency:  Navy 

Property  Number:  77200120095 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  70140 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120107    ' 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70141 

Naval  Air  Weapons  Station 
China  Lake  Co:  CA  93555-6100 
Landholding  Agency:  Navy 
Property  Number:  77200120108 


Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  70143 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200120109 

Status:  Excess  : 

Reason:  Extensive  deterioration 

Bldg.  25062 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120114 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  33023 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120115 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  33054 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6001 

Landholding  Agency:  Navy 

Property  Number:  77200120116 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  36 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  60,  61,64,  65 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  171 

Marine  Corps  Logistics  Base 

Barstovy  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130003 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  278 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Benardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  351 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200130005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  130 

Naval  Station 

San  Diego  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200130006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  415 
Naval  Station 
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San  Diego  Co:  CA  92132- 

Landholding  Agency:  Navy 

Property  Number:  77200130007 

Status:  Excess 

Reason:  Extensive  deterioration 

Structure  20104 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130008 

Status:  Excess 

Reason:  Extensive  deterioration 

Structure  31424 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130009 

Status:  Excess 

Reason:  Extensive  deterioration 

Structure  31592 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130010 

Status'  Excess 

Reason:  Extensive  deterioration 

Facility  26 

Naval  Weapons  Station 

Seal  Beach  Co:  CA  90740-5000 

Landholding  Agency:  Navy 

Property  Number:  77200130011 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  114 

Naval  Air  Facility 

El  Centro  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200130016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  375 

Naval  Air  Facility 

El  Centro  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200130017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  376 

Naval  Air  Facility 

El  Centro  Co:  Imperial  CA  92243- 

Landholding  Agency:  Navy 

Property  Number:  77200130018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  11070, 11080 

Naval  Air  Weapons  Station 

China  Lake  Co:  CA  93555-6100 

Landholding  Agency:  Navy 

Property  Number:  77200130025 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  PM7002 

Point  Mugu  Site  Naval  Base 

Oxnard  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200140001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1244 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140002 

Status:  Excess 


Reason:  Extensive  deterioration 
Bldg.  1331 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200140003 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1364 
Marine  Corps  Base- 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200140004 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1674 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200140005 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1229 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200140006 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1242 
Marine  Corps  Base 
Camp  Pendleton  Co:  CA  92055- 
Landholding  Agency:  Navy 
Property  Number:  77200140007 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  1243 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140008 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1253 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200140009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  PM388 

Naval  Air  Station,  Point  Mugu 

Oxnard  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200140010 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM54 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210001 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM56 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210002 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM754 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 


Landholding  Agency:  Navy 
Property  Number:  77200210003 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  PM777 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210004 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PM7007 

Naval  Air  Station 

Point  Mugu  Co:  Ventura  CA  93042-5000 

Landholding  Agency:  Navy 

Property  Number:  77200210005 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  303 

Naval  Weapons  Station 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:Navv 

Property  Number:  77200210006 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1233 

Marine  Corps  Base 

Camp  Penclleton  Co:  CA  92055- 

Landholding  Agency:  Naw 

Property  Number:  77200210007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1345 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210008 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210009 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77000210010 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1672 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210011 

Status:  Excess 

Reason;  Extensive  deterioration 

Bldg.  1673 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:Navy 

Property  Number:  77200210012 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2669 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210013 

Status:  Excess 

Reason:  Extensive  deterioration 
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Bldg.  13116 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landhoiding  Agency:  Navy 

Property  Number:  77200210014 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  6 

Navy  Marine  Corps  Rsv  Ctr 

Sacramento  Co:  CA  95828- 

Landholding  Agency:  Navy 

Property  Number:  77200210017 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  799 

Naval  Air  Station 

North  Island  Co;  CA 

Landholding  Agency:  Navy 

Property  Number:  772002i0064 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1255 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210087 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1508 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210088 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  18417 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210089 

Status:  Excess 

Reason:  Extensive  deterioration 

Big.  22159 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210090 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  41302 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210091 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  52830 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  772002 i 0092 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  62551 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200210093 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  210548 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 


Property  Number:  77200210094 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  799 

Naval  Air  Station 

North  Island  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200210124 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2616 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220001 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2634 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220002 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2643 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220003 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2644 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  90255- 

Landholding  Agency:  Navy 

Property  Number:  77200220004 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2645 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220005 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2646 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220006 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2659 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220007 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  2254 

Marine  Corps  Air  Station 

Miramar  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220027 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  24002 

Marine  Corps  Air  Station 

Miramar  Co:  CA 

Landholding  Agency:  Navy 

Property  Number;  77200220028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  9496 


Marine  Corps  Air  Station 
Miramar  Co:  CA 
Landholding  Agency:  Navy 
Property  Number:  77200220029 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  41308 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220031 

Status:  Excess 

Reason:  Extensive  deterioration 

Eniwetok  Carports 

Marine  Corp.*  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220032 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Eniwetok  Public  Quarters 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220033 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  229 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  331 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  434 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  437 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  440 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  906 

Naval  Weapons  Station 

Seal  Beach 

Fallbrook  Co:  CA  92028-3187 

Landholding  Agency:  Navy 

Property  Number:  77200220053 

Status:  Unutilized 
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Reason:  Extensive  deterioration 

Bldgs.  154,  157 

Navy  Region  South  West 

San  Diego  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-1019 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220073 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-4039 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P-5011 

Marine  Corps  Base 

Camp  Pendleton  Po:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  P7058 

Marine  Corps  Base 

Camp  Pendleton  Co:  CA  92055- 

Landholding  Agency:  Navy 

Property  Number:  77200220076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  354 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220077 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  356 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220078 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  357  . 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220079 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  358 

Naval  Weapons  Station 

Seal  Beach  Co:  CA 

Landholding  Agency:  Navy 

Property  Number:  77200220080 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  PH5125 

Naval  Construction  Battalion 

Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200230043 

Status:  Unutilized 

Reason:  Extensive  deterioration 

District  of  Columbia 
Bldg.  A-092 


Naval  Station  Anacostia 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200110046 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  A-150 

Naval  District 

Anacostia  Annex 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Nuraiber:  77200140016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-057 

Naval  District 

Anacostia  Annex 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200140017 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  A-087/002 

Naval  District 

Anacostia  Annex 

Washington  Co:  DC  20374- 

Landholding  Agency:  Navy 

Property  Number:  77200140018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Florida 

U.S.  Courthouse 

311  West  Monroe  Street 

Jacksonville  Co:  Duval  FL  32209- 

Landholding  Agency:  GSA 

Property  Number:  54200140010 

Status:  Excess 

Reason:  Within  airport  runwav  clear  zone 

GSA  Number:  4-G-FL-l  178 

U.S.  Customs  House 

1700  Spangler  Boulevard 

Hollywood  Co:  Broward  FL  33316- 

Landholding  Agency:  GSA 

Property  Number:  54200140012 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
GSA  Number:  4-G-FL-l  173 
Bldg.  1558 
NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200010001 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area 
Bldg.  7L 

NAS  Jacksonville 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  7720O0i0004 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7H 

Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020064 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7J 
Naval  Air  Station 


Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020065 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7K 

Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navy 
Property  Number:  77200020066 
Status;  Unutilized 
Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  135 
Naval  Air  Station 
Jacksonville  Co:  Duval  FL  32212- 
Landholding  Agency:  Navv 
Property  Number:  77200020068 
Status:  Unutilized 
Reasons; 

Secured  Area;  Extensive  deterioration 
Bldg.  211 
Naval  Station 

Mayport  Co:  Duval  FL  32228- 
Landholding  Agency:  Navy 
Property  Number;  77200020077 
Status:  Unutilized 
Reasons: 

Secured  Area;  Extensive  deterioration 
Bldg.  62 

NAS  Jacksonville 
Altoona  Co:  Marion  FL  32702- 
Landholding  Agency:  Navy 
Property  Number:  77200020111 
Status:  Unutilized 
Reasons: 

Secured  Area;  Extensive  deterioration 
Bldg.  94 

NAS  Jacksonville 
Altoona  Co:  Marion  FL  32702- 
Landholding  Agency:  Navy 
Property  Number:  77200020112 
Status;  Unutilized 
Reasons; 

Secured  Area;  Extensive  deterioration 
Bldg.  114 
Naval  Air  Station 
Whiting  Field 

Milton  Co;  Santa  Rosa  FL  32570- 
Landholding  Agency:  Navy 
Property  Number:  77200040006 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone: 

Secured  Area 
Bldg.  133 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landhoiding  Agency;  Navy 
Property  Number;  77200040007 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  141 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landholding  Agency:  Navy 
Property  Number;  77200040008 
Status:  Underutilized 
Reasons:  Within  airport  runway  t:iear  zone; 

Secured  Area 
16  Bldgs. 
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Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Location:  142.  151,  153.  1.56,  164.  170.  171, 

176.  178,  180.  182-187 
Landholding  Agencv:  Navy 
Property  Number:  77200040009 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
11  Bldgs. 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  103,  105,  112,  113,  115-119,  121, 

122 
Landholding  Agency:  Navy 
Property  Number:  77200040010 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
23  Bldgs. 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  143-150.  152.  154.  155,  157,  158, 

160-163,  165,  166.  168,  169,  179,  181 
Landholding  Agency;  Navy 
Property  Number:  77200040011 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 

5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  173,  174,  175.  177,  188 
Landholding  Agency:  Navy 
Property  Number:  77200040012 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area  i 

6  Bldgs. 

Naval  Air  Station 

Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 

Location:  130-132,  134-136 

Landholding  Agency:  Navy 

Property  Number:  7'7200040013 

Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldgs.  159.  167,  172 
Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Landholding  Agency:  Navy 
Property  Number:  77200040014 
Status;  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location;  124.  127,  138-140 
Landholding  Agency:  Navy 
Property  Number:  77200040015 
Status:  Underutilized 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
5  Bldgs. 

Naval  Air  Station 
Whiting  Field 
Milton  Co:  Santa  Rosa  FL  32570- 


Location:  107.  109.  111.  120,  123 
Landholding  Agency:  Navy 
Property  Number:  77200040016 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone: 
Secured  Area 

5  Bldgs. 

Naval  Air  Station 
Whiting  Field 

Milton  Co:  Santa  Rosa  FL  32570- 
Location:  102,  104.  106,  108,  110 
Landholding  Agency;  Navy 
Property  Number:  77200040017 
Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 
Secured  Area 

Bldg.  172 

Naval  Air  Station 

lacksonville  Co:  Duval  FL  32212- 

Landholding  Agency:  Navy 

Property  Number:  77200130012 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  146 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508-,FP-l< 

Landholding  Agency:  Navy 
Property  Number;  77200130070 
Status;  Underutilized 
Reason:  Secured  Area 

Bldg.  679 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number;  77200130071 

Status;  Underutilized 

Reason:  Secured  Area 

Bldg.  680 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency;  Navy 

Property  Number:  77200130072 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  743 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency;  Navy 

Property  Number;  77200130073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  782 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency;  Navy 

Property  Number:  77200130074 

Status:  Underutilized 

Reason:  Secured  Area  ' 

Bldg.  782A 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130075 

Status:  Unutilized 

Reason;  Secured  Area 

Bldg.  1082 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130076 

Status:  Underutilized 

Reason;  Secured  Area 

Bldg.  1536 
Naval  Air  Station 


Pensacola  Co:  Escambia  FL  32508- 
Landholding  Agency:  Navy 
Property  Number:  77200130077 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1567 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130078 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1735 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency;  Navy 

Property  Number:  77200130079 

Status:  Underutilized 

Reason:  Secured  Area 

Bldg.  1813 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130080 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2666 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130081 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3278 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130082 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3378 

Naval  Air  Station 

Pensacola  Co:  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130083 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  3589 

Naval  Air  Station 

Pensacola  Co;  Escambia  FL  32508- 

Landholding  Agency:  Navy 

Property  Number:  77200130084 

Status:  Underutilized 

Reason:  Secured  Area 

Guam 

68  Units 
Naval  Forces 
South  Tipalao  Area 
Marianas  Co:  GU 
Landholding  AGENCY:  Navy 
Property  Number:  77200210065 
Status:  Excess 
Reason:  Secured  Area 
36  Units 
Naval  Forces 
North  Tipalao  Area 
Marianas  Co;  GU 
Landholding  Agency:  Navy 
Property  Number:  77200210066 
Status:  Excess 
Reason:  Secured  Area 

130  Units 

Naval  Forces 

South  Finegayan  Area 
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Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200210067 
Status:  Excess 
Reason:  Secured  Area 
64  Units 
Naval  Forces 
North  Finegayan  Area 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200210068 
Status:  Excess 
Reason:  Secured  Area 

158  Units 
Naval  Forces 
North  Finegayan  Area 
Marianas  Co:  GU 
Landholding  Agency:  Navy 
Property  Number:  77200210069 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  138 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210100 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  460 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210101 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1741 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210102 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1742 

Naval  Forces,  Marianas 
Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210103 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  1743 

Naval  Forces,  Marianas 
Marianas  Co:  GU  96540- 
Landholding  Agency:  Navy 
Property  Number:  77200210104 
Status:  Underutilized 
Reason:  Secured  Area 

Bldg.  6012 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200210105 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  6011 

Naval  Forces,  Marianas 

Marianas  Co:  GU  96540- 

Landholding  Agency:  Navy 

Property  Number:  77200220024 

Status:  Unutilized 

Reason:  Secured  Area 

Hawaii 

Bldg.  126.  Naval  Magazine 

Waikele  Branch 

Lualualei  Co:  Oahu  HI  96792- 


Landholding  Agency:  Navy 

Property  Number:  77199230012 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Extensive 

Deterioration;  Secured  Area 
Bldg.  Q75,  Naval  Magazine 
Lualualei  Branch 
Lualualei  Co;  Oahu  HI  96792- 
Landholding  Agency:  Navy 
Property  Number:  77199230013 
Status:  Unutilized 
Reasons:  Extensive  Deterioration;  Secured 

Area 

Bldg.  7,  Naval  Magazine 

Lualualei  Branch 

Lualualei  Co:  Oahu  HI  96792- 

Landholding  Agency:  Navy 

Property  Number:  77199230014 

Status:  Unutilized 

Reasons:  Extensive  Deterioration;  Secured 

Area 
Bldg.  9 

Navy  Public  Works  Center 
Kolekole  Road 

Lualualei  Co:  Honolulu  HI  96782- 
Landholding  Agency;  Navy 
Property  Number:  77199530009 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  X5 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96782- 

Landholding  Agency:  Navy 

Property  Number:  77199530010 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  SX30 

Nanumea  Road 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199530011 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  98 

Pearl  Harbor  Naval  Shipyard 

Pearl  Harbor  Co;  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199620032 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  Q13 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199640035 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q14 

Naval  Station,  Ford  Island 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency;  Navy 

Property  Number:  77199640036 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  40 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792^301 

Landholding  Agency;  Navy 

Property  Number:  7'7199830028 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  50 


Naval  Magazine  Lualualei 
Co;  Oahu  HI  96792^301 
Landholding  Agency;  Navy 
Property  Number:  77199830029 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  Q76 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792^301 

Landholding  Agency;  Navy 

Property  Number;  77199830030 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q334 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number;  77199830031 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Q410 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830034 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  Q422 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number;  77199830035 

Status:  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  429 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency:  Navy 

Property  Number:  77199830036 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Bldg.  431 

Naval  Magazine  Lualualei 

Co;  Oahu  HI  96792^301 

Landholding  Agency:  Navy 

Property  Number;  771998,30037 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  447 

Naval  Magazine  Lualualei 

Co:  Oahu  HI  96792-4301 

Landholding  Agency;  NavT 

Property  Number:  77199830038 

Status;  Unutilized 

Reason;  Extensive  deterioration 

Facility  S-721 

Naval  Station 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency;  Navy 

Property  Number:  77199840042 

Status:  Excess 

Reason;  Secured  Area 

Facility  19 

Naval  Station 

Pearl  Harbor  Co;  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number:  77199840045 

Status:  Excess 

Reason:  Secured  Area 

Facility  SX30 

Navy  Public  Works  Center 

Pearl  Harbor  Co:  Honolulu  HI  96860- 

Landholding  Agency:  Navy 

Property  Number;  77199920027 
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Status:  Excess 
Reasons:  Secured  Area 
Extensive  deterioration 

Illinois       " 

Navy  Family  Housing 

18-units 

Hanna  City  Co:  Peoria  IL  61536- 

Landholding  Agency:  GSA 

Property  Number:  54199940018 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-N-II^723 
Bldg.  415 

Naval  Training  Center 
201  N.  Decatur  Ave. 
Great  Lakes  IL 
Landholding  Agency:  Navy 
Property  Number:  77199840023 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  1015 

Naval  Training  Center 

201  N.  Decatur  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number:  77199840024 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1016 

Naval  Training  Center 

201  N.  Decatur  Ave. 

Great  Lakes  IL 

Landholding  Agency:  Navy 

Property  Number;  77199840025 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  910 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920055 

Status:  Unutilized 

Reason:  Secured  Area  • 

Bldg.  800 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920056 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1000 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920057 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1200 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920058 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1400 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency  Navy 

Property  Numh«r:  77199920059 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1600 


Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920060 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  2600 

Naval  Training  Center 

Great  Lakes  Co:  IL  60088-5000 

Landholding  Agency:  Navy 

Property  Number:  77199920061 

Status:  Unutilized 

Reason;  Secured  Area 

Kansas 

Sunflower  AAP 

DeSoto  Co:  Johnson  KS  66018- 

Landholding  Agency:  GSA 

Property  Number:  54199830010 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  7-D-KS-0581 

Maine 

Sound  Signal  Station 
Manana  Island 
Manana  Island  Co:  ME 
Landholding  Agency:  GSA 
Property  Number:  54200210008 
Status:  Excess 
Reason:  Inaccessible 
GSA  Number:  1-U-ME-646B 

Maryland 

15  Bldgs. 

Naval  Air  Warfare  Center 

Patuxent  River  Co:  St.  Mary's  MD  20670- 

5304 
Landholding  Agency:  Navy 
Property  Number:  77199730062 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  867 
Naval  Air  Station 
Patuxent  River  Co:  MD  20670- 
Landholding  Agency:  Navy 
Property  Number:  77200120010 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  868 
Naval  Air  Station 
Patuxent  River  Co:  MD  20670- 
Landholding  Agency:  Navy 
Property  Number:  77200120011 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  1044 
Naval  Air  Station 
Patuxent  River  Co:  MD  20670- 
Landholding  Agency:  Navy 
Property  Number:  77200120012 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  S-038 
Naval  District 
Solomons  Complex 
Solomons  Co:  MD  20688-0147 
Landholding  Agency:  Navy 
Property  Number:  77200140013 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  S-046 
Naval  District 
Solomons  Complex 
Solomons  Co:  MD  20688-0147 


Landholding  Agency:  Navy 
Property  Number:  77200140014 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  F-1676 

Naval  Air  Facility 

Andrews  AFB  Co:  MD  20762-5518 

Landholding  Agency:  Navy 

Property  Number:  77200140015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  585 

Naval  Air  Station 

Patuxent  River  Co;  MD 

Landholding  Agency:  Navy 

Property  Number:  77200220030 

Status:  Excess 

Reason:  Extensive  deterioration 

Michigan 

Navy  Housing 

64  Barberry  Drive 

Springfield  Co:  Calhoun  MI  49015- 

Landholding  Agency:  GSA 

Property  Number:  54200020013 

Status:  Excess 

Reason;  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-MI-795 
Stroh  Army  Reserve  Center 
17825  Sherwood  Ave. 
Detroit  Co:  Wayne  MI  00000- 
Landholding  Agency;  GSA 
Property  Number:  54200040001 
Status;  Surplus 
Reason:  Within  2000  f^.  of  flammable  or 

explosive  material 
GSA  Number;  l-D-MI-798 

Minnesota 

Naval  Ind.  Rsv  Ordnance  Plant 

Minneapolis  Co:  MN  55421-1498 

Landholding  Agency:  GSA 

Property  Number:  54199930004 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-MN-570 
Nike  Battery  Site,  MS-40 
Castle  Rock  Township 
Farmington  Co:  Dakota  MN  00000- 
Landholding  Agency:  GSA 
Property  Number:  54200020004 
Status;  Surplus 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-I-MN-451-B 

Mississippi 

Bldg.  12 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number:  77200130029 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  23 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency:  Navy 

Property  Number:  77200130030 

Status:  Unutilized 

Reason:  Secured  Area  - 

Bldg.  36 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 
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Landholding  Agency:  Navy 
Property  Number:  77200130031 
Status:  Unutilized 
Reasons;  Secured  Area;  Extensive 
deterioration 

Bldg.  141 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130032 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  172 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130033 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  185 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130034 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  220 

Naval  Construction  Battalion  Center 
Gulfport  Co:  Harrison  MS  39501- 
Landholding  Agency:  Navy 
Property  Number:  77200130035 
Status:  Unutilized 
Reasons;  Secured  Area;  Extensive 
deterioration 

Bldg.  236 

Naval  Construction  Battalion  Center 

Gulfport  Co:  Harrison  MS  39501- 

Landholding  Agency;  Navy 

Property  Number:  77200130036 

Status;  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Structure  427 

Naval  Construction  Battalion  Center 
Gul^ort  Co:  Harrison  MS  39501- 
Landholding  Agency;  Navy 
Property  Number;  77200130037 
Status:  Unutilized 
Reason:  Secured  Area 

Nevada 

6  Bldgs. 

Dale  Street  Complex 

300.  400,  500,  600.  Block  Bldg,  Valve  House 

Boulder  City  Co:  NV  89005- 

Landholding  Agency:  GSA 

Property  Number:  54200020017 

Status:  Excess 

Reason:  Extensive  deterioration 

GSA  Number:  LC-00-Ol-RP 

New  Jersey 

Bldg.  01301 

Picatinny  Arsenal 

Dover  Co:  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  21200230071 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  01302 
Picatinny  Arsenal 
Dover  Co:  NJ  07806-5000 


Landholding  Agency:  Army 
Property  Number:  21200230072 
Status;  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  01303 
Picatinny  Arsenal 
Dover  Co:  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21200230073 
Status:  Unutilized 

Reasons;  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldgs.  01305,  01306 

Picatinny  Arsenal 

Dover  Co;  NJ  07806-5000 

Landholding  Agency:  Army 

Property  Number:  21200230074 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  01307 
Picatinny  Arsenal 
Dover  Co:  NJ  07806-5000 
Landholding  Agency:  Army 
Property  Number:  21200230075 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Holmdel  Housing  Site 
Telegraph  Hill  Road 
Holmdel  Co:  Monmouth  NJ  07733- 
Location:  redetermination  based  on 

additional  information  from  landholding 

agency 
Landholding  Agency:  GSA 
Property  Number:  54200040005 
Status;  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-NJ-622 

30  Bldgs. 

Camp  Charles  Wood 

Ft.  Monmouth  Co:  Eatontown  NJ 

Landholding  Agency:  GSA 

Property  Number:  54200120008 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number;  l-D-NJ-470f 

Bldg.  188 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number:  77199830065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  473 

Naval  Air  Engineering  Station 

Lakehurst  Co:  Ocean  NJ  08733-5000 

Landholding  Agency:  Navy 

Property  Number;  77199920024 

Status:  Unutilized 

Reason:  Extensive  deterioration 

New  Mexico 

Bldg.  N149 

Naval  Air  Warfare 

White  Sands  Co:  NM  88002- 

Landholding  Agency:  Navy 

Property  Number:  77200110104 

Statusr  Excess 

Reason:  Extensive  deierioration 

New  York 

Middle  Marker 


Wind  Shear  Site 

31st  Ave&  75th  St 

Jackson  Heights  Co:  Queens  NY  11434- 

Landholding  Agency:  GSA 

Property  Number:  54200210004 

Status:  Surplus 

Reason:  Extensive  deterioration 

GSA  Number:  l-U-NY-889 

North  Carolina 

Bldg.  AS-1040 
Marine  Corps  Air  Station 
New  River  Co:  NC 
Landholding  Agency:  Navy 
Property  Number:  77200210039 
Status:  Underutilized 
Reason:  Secured  Area 

Oregon 

Bldg.  30     . 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210070 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  31 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210071 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  32 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210072 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  33 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210073 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  35 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210074 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  37 

Naval  Weapons  Systems  Training 

Boardman  Co:  Morrow  OR 

Landholding  Agency:  Navy 

Property  Number:  77200210075 

Status:  Unutilized 

Reason:  Secured  Area 

Pennsylvania 

Bldg.  43 

Naval  Foundry  &  Propeller  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency;  Navy 

Property  Number:  77200210015 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  53 

Naval  Foundry  &  Propeller  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 


58124 


Federal  Register /Vol.  67,  No.  178 /Friday,  September  13,  2002 /Notices 


Property  Number;  77200210016 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  483 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19111-2 
Landholding  Agency:  Navy 
Property  Number:  77200210082 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  530 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding.  Agency:  Navy 
Property  Number:  77200210083 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  615 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210084 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  618 

Naval  Surface  Warfare  Center 

Philadelphia  Co:  PA  19112- 

Landholding  Agency:  Navy 

Property  Number:  77200210085 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  743 

Naval  Surface  Warfare  Center 
Philadelphia  Co:  PA  19112- 
Landholding  Agency:  Navy 
Property  Number:  77200210086 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  13 

Naval  Support  Activity 
Mechjmicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220014 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  311 

Naval  Support  Activity 

Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220015 
Status:  Excess 

Reason:  Extensive  deterioration 
Bldg.  608-C 
Naval  Support  Activity 
Mechanicsburg  Co:  Cumberland  PA  17055- 

0788 
Landholding  Agency:  Navy 
Property  Number:  77200220016 
Status:  Excess 
Reason:  Extensive  deterioration 

Puerto  Rico 

Culebrita  Island  Lighthouse 
Culebra  Island  Co:  PR 
Landholding  Agency:  GSA 
Property  Number:  54200210021 
Status:  Surplus 
Reason:  inaccessible 


GSA  Number:  l-T-PR-509 

B-38 

Naval  Station  Roosevelt  Roads 

Ceiba  PR  00735- 

Landholding  Agency:  Navy 

Property  Number:  77199830075 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Rhode  Island 

Bldg.  52 

Gould  Island.  Naval  Station 
Newport  Co:  RI  00000- 
Landholding  Agency:  Navy 
Property  Number:  77199930020 
Status:  Excess 

Reasons:  Not  accessible  by  road;  Extensive 
deterioration 

South  Carolina 

Bldg.  49 

Naval  Public  Works  Center 

Goose  Creek  Co:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200020062 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  7 

Naval  Weapons  Station 
Goose  Creek  Co:  Berkeley  SC  29445- 
Landholding  Agency:  Navy 
Property  Number:  77200040030 
Status:  Unutilized 
Reason:  Secured  Area 

Bldg.  314 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Landholding  Agency:  Navy 

Property  Number:  77200040031 

Status:  Unutilized 

Reason:  Secured  Area 

16  Bldgs. 

Naval  Weapons  Station 

Goose  Creek  Co:  Berkeley  SC  29445- 

Location:  294,  297,  316,  319,  710.  991.  3510. 

3534.  3542.  3550.  3590,  3580,  3582,  3584, 

3588,  3592 
Landholding  Agency:  Navy 
Property  Number:  77200210106 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Tennessee 

22  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Warehouses  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930016 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-594F 

17  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Acid  Production 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930017 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  contamination 
GSA  Number:  4-D-TN-594F 
41  Facilities 


Volunteer  Army  Ammunition  Plant 
TNT  Production 

Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930018 
Status:  Surplus 
Reason:  contamination 
GSA  Number:  4-D-TN-594F 

5  Facilities 

Volunteer  Army  Ammunition  Plant 
Waste  Water  Treatment 
Chattanooga  Co:  Hamilton  TN  37421- 
Landholding  Agency:  GSA 
Property  Number:  54199930019 
Status:  Surplus 

Reason:  Extensive  deterioration 
GSA  Number:  4-D-TN-594F 

6  Bldgs. 

Volunteer  Army  Ammunition  Plant 

Offices  (Southern  Portion) 

Chattanooga  Co:  Hamilton  TN  37421- 

Landholding  Agency:  GSA 

Property  Number:  54199930023 

Status:  Surplus 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  4-D-TN-594F 
Army  Reserve  Center  #2 
360  Ornamental  Metal  Museum  Dr. 
Memphis  Co:  Shelby  TN  38106- 
Landbolding  Agency:  GSA 
Property  Number:  54200120004 
Status:  Surplus 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 
GSA  Number:  4-D-TN-0650 
20  Bldgs. 

Naval  Support  Activity 
Millington  Co:  Shelby  TN  38054- 
Location:  766, 1597-1598,  5238,  435-446. 

S239,  875,1211.1379 
Landholding  Agency:  Navy 
Property  Number:  77199940027 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 

6  Bldgs. 

Naval  Support  Activity 
#2003,  2016,  2024,  2025,  2076.  2077 
Millington  Co:  TN  38054- 
Landholding  Agency:  Navy 
Property  Number:  77200120013 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  R23-99 
Naval  Support  Activity 
Millington  Co:  TN  38054- 
Landholding  Agency:  Navy 
Property  Number:  77200130104 
Status:  Excess 
Reason:  Secured  Area 
5  Bldgs. 

Naval  Support  Activity 
Millington  Co:  TN  38054- 
Landholding  Agency:  Navy 
Property  Number:  77200130105 
Status:  Excess 
Reason:  Secured  Area 
23  Bldgs. 

Naval  Support  Activity 
Wherry  Housing 
Millington  Co:  TN  38054- 
Location:  2004.  2019.  2021.  2023.  2026-2028. 
2030.  2036.  2038,  2040,  2042,  2058.  2062. 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


58125 


2073.  2075.  2078.  2084.  2087.  2095,  2100. 

2102,2104 
Landholding  Agency:  Navy 
Property  Number:  77200230042 
Status:  Excess 
Reason:  Secured  Area 

Texas 

Bldgs.  1561, 1562,  1563 
Naval  Air  Station  Joint  Reserve  Base 
Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77199820050 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  1190 

Naval  Air  Station  Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77199820053 

Status:  Unutilized 

Reason:  Secured  Area 

Bldg.  1820 

Naval  Air  Station  Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77199820054 

Status:  Unutilized 

Reasons:  Secured  Area;  Extensive 

deterioration 
Bldg.  1504 
Naval  Air  Station 
Joint  Reserve  Base 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 
Landholding  Agency:  Navy 
Property  Number:  77200110018 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Facility  119 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200110047 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area;  Extensive  deterioration 

Bldg.  1149 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120014 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  4200 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120015 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1173 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120016 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1268 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  tX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120017 

Status:  Unutilized 

Reason:  Extensive  deterioration 


Bldg.  1837 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127-6200 

Landholding  Agency:  Navy 

Property  Number:  77200120018 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  1346 

Naval  Air  Station 

Ft.  Worth  Co:  Tarrant  TX  76127- 

Landholding  Agency:  Navy 

Property  Number:  77200120156 

Status:  Excess 

Reasons:  Secured  Area;  Extensive 

deterioration 
Facility  16 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200130085 
Status:  Excess 

Reason:  Extensive  deterioration 
Facility  23 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200130086 
Status:  Excess 

Reason:  Extensive  deterioration 
Facility  32 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200130087 
Status:  Excess 

Reason:  Extensive  deterioration 
Facility  52A 
Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 
Landholding  Agency:  Navy 
Property  Number:  77200130088 
Status:  Excess 
Reason:  Elxtensive  deterioration 

Facility  52B 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130089 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52C 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130090 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52D 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130091 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  52E 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number:  77200130092 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  168 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 


Landholding  Agency:  Navy 

Property  Number:  77200130093 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  306 

Naval  Air  Station 

Corpus  Christi  Co:  Nueces  TX  78419-5021 

Landholding  Agency;  Navy 

Property  Number:  77200130094 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  330 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  7841^5021 

Landholding  Agency;  Navy 

Property  Number:  77200130095 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  372 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5021 

Landholding  Agency;  Navy 

Property  Number;  77200130096 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  383 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number;  77200130097 

Status;  Excess 

Reason:  Extensive  deterioration 

Facility  1233 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number;  77200100098 

Status:  Excess 

Reason:  Extensive  deterioration 

Facility  3589 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5021 

Landholding  Agency;  Navy 

Property  Number;  77200130099 

Status;  Excess 

Reason;  Extensive  deterioration 

Bldg.  1298 

Naval  Air  Station 

Corpus  Christi  Co;  Nueces  TX  78419-5021 

Landholding  Agency:  Navy 

Property  Number;  77200130100 

Status;  Excess 

Reason:  Extensive  deterioration 

Bldg.  1825 

Naval  Air  Station 

Ft.  Worth  Co;  Tarrant  TX  76127- 

Landholding  Agency;  Navy 

Property  Number;  77200220025 

Status;  Unutilized 

Reasons;  Secured  Area;  Extensive 

deterioration 
Bldgs.  262  &  263 
Naval  Air  Station 
Ft.  Worth  Co;  Tarrant  TX  76127- 
Landholding  Agency;  Navy 
Property  Number:  77200220026 
Status:  Unutilized 
Reasons;  Secured  Area;  Extensive 

deterioration 

Virginia 

Bldg.  02 

Naval  Weapons  Station 

Yorktown  Co:  York  VA  23691- 
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l,anciholding  Agency:  Navy 
Property  Number:  77199810073 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldgs.  358,  359 

Cheatham  Annex         I 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number:  77199820023 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CAD-102 

Cheatham  Annex 

Williamsburg  VA  23185- 

Landholding  Agency:  Navy 

Property  Number:  77199820025 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CAD-102A  I 

Cheatham  Annex         ' 
Williamsburg  VA  23185- 
Landholding  Agency:  Navy 
Property  Number:  77199820026 
Status:  Excess 

Reason:  Extensive  deterioration 
CAD-^0 

Cheatham  Annex 
Williamsburg  VA  23185- 
Landholding  Agency:  Navy 
Property  Number:  77199830084 
Status:  Unutilized 
Reasons:  Secured  Area:  Extensive 
deterioration 

Bldg.  449 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920068 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  450 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  N^imber:  77199920069 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  451 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920070 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  453 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA'23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920071 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  454 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA'23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920072 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  708 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709- 
Landholding  Agency:  Navy 
Property  Number:  77199920073 
Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  709 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920074 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  710 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920075 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  711 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920076 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  712 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920077 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  713 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920078 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  714 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920079 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  715 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  2370»- 

Landholding  Agency:  Navy 

Property  Number:  77199920080 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  716 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA'23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920081 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  717 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA2370&- 

Landholding  Agency:  Navy 

Property  Number:  77199920082 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  718 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 

Landholding  Agency:  Navy 

Property  Number:  77199920083 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  1454 

Norfolk  Naval  Shipyard 

Portsmouth  Co:  VA  23709- 


Landholding  Agency:  Navy 
Property  Number:  77199920084 
Status:  Excess 
Reason:  Extensive  deterioration 

Bldg.  7 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020009 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  12 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691— 

Landholding  Agency:  Navy 

Property  Number:  77200020010' 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  24 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020011 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  34 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020012 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  108 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020013 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  299 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020014 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration  _ 

Bldg.  400 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020015 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  436 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020016 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
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Bldgs.  442,  443 

Naval  Weapons  Station 

Yorktovm  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020017 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  530 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020018 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  532 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200020019 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  646-651 

Naval  Weapons  Station 

Yorktowm  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020020 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  758,  759 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020021 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  764 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg".  784 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  786 

Naval  Weapons  Station  Yorktown 

Yorktovm  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020024 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  788 

Naval  Weapons  Station 


Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020025 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  790 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020026 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  814 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020027 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  1955-1957 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020028 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  1960.  1961.  1964 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020029 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldgs.  1980. 1981 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200020030 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Bldg.  160 
Cheatham  Annex 
Williamsburg  Co:  VA  23185-5830 
Landholding  Agency:  Navy 
Property  Number:  77200020031 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  1453 

Norfolk  Naval  Shipyard 
Portsmouth  Co:  VA  23709-5000 
Landholding  Agency:  Navy 
Property  Number:  77200020063 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  13 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120024 
Status:  Elxcess 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area: 
Extensive  deterioration 

Bldg.  14 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency;  Navy 

Property  Number:  77200120025 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  22 

Naval  Weapons  Station 
Yorktown  Co;  VA  23691- 
Landholding  Agency;  Navy 
Property  Number;  77200120026 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area: 

Extensive  deterioration 

Bldg.  23 

Naval  Weapons  Station 

Yorktown  Co;  VA  23691- 

Landholding  Agency:  Navy 

Property  Number;  77200120027 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Bldg.  70 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency;  Navy 

Property  Number;  77200120028 

Status:  Excess 

Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area: 

Extensive  deterioration 

Bldg.  87 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120029 

Status:  Excess 

Reasons;  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area: 

Extensive  deterioration 

Bldg.  88 

Naval  Weapons  Station 

Yorktown  Co;  VA  23691- 

Landholding  Agency:  Navy 

Property  Number;  77200120030 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area:  - 

Extensive  deterioration 

Bldg.  118 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120031 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 

Bldg.  385 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120032 

Status;  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  Secured  Area; 

Extensive  deterioration 
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BIdg.  396A 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120033 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  492 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120034 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  507 

Naval  Weapons  Station 

Yorktown  Co:"VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120035 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 
Bldg.  612 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120036 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1224 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120037 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1225 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120038 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1226 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120039 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1227 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120040 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1228 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120041 


Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration   ' 

Bldg.  1587 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120042 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  1588 

Naval  Weapons  Station 

Yorktown  Co;  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200120043 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1589 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120044 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1590 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120045 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1591 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120046 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  1612 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120047 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deferioration 
Structure  1743 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120048 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  103B 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200120049 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration 


Bldg.  B109 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B112 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

LancUiolding  Agency:  Navy 

Property  Number:  77200120051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  123 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B132 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B157 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  170A 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B239 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B362 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120057 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B396 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120058 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B402 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120059 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B425 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 


Property  Number:  77200120060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B428 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120061 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B451 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B465 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  BllOO 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120064 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1124 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9411 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  Bg429 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George. VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120067 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Tracks 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200120068 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B107 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130045 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B153 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130046 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B166 


Naval  Surface  Warfare  Center 
Dahlgren  Co:  King  George  VA  22448- 
Landholding  Agency:  Navy 
Property  Number:  77200130047 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  B167 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130048 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B185T 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130049 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B196 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130050 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B244 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130051 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B284 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130052 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B299 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130053 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B313 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130054 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B347 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130055 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B360 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130056 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B410 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130057 


Status:  Unutilized 

Reason:  Extensive  deferioration 

Bldg.  B416 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130058 

Status;  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B430 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  772001300.59 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B993 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency;  Navy 

Property  Number:  77200130060 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  81119 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130061 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1299 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130062 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1350 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130063 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1355 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22446- 

Landholding  Agency:  Navy 

Property  Number:  77200130064 

Status:  Unutilized 

Rea.son:  Extensive  deterioration 

Bldg.  Bl 376 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130065 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1379 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130066 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1383 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130067 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1386 

Naval  Surface  Warfare  Center 
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Dahlgren  Co:  King  George  VA  2244&- 
Landholding  Agency:  Navy 
Property  Number:  77200130068 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  89406 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130069 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  116 

Marine  Corps  Base 

Quantico  Co:  VA  22134 

Landholding  Agency:  Navy 

Property  Number:  77200130101 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldgs.  55,  3233 

Marine  Corps  Base 

Quantico  Co:  VA  22134 

Landholding  Agency:  Navy 

Property  Number:  77200130115 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  B260 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130116 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B452 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130117 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1361 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130118 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1360 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130119 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B1362 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130120 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9409 

Naval  Surface  Warfare  Center. 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130121 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9412 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130122 

Status:  Unutilized 


Reason:  Extensive  deterioration    • 

Bldg.  B9436 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130123 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9445 

Naval  Surface  Warfare  Ceneter 

Dahlgren  Co:  King  George  VA  22448-5100 

Landholding  Agency:  Navy 

Property  Number:  77200130124 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9446 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130125 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9461 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130126 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  B9462 

Naval  Surface  Warfare  Center 

Dahlgren  Co:  King  George  VA  22448- 

Landholding  Agency:  Navy 

Property  Number:  77200130127 

Status:  Unutilized 

Reason:  Extensive  deterioration 

58  Housing  Units 

Marine  Corps  Base 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210040 

Status:  Unutilized 

Reason;  Extensive  deterioration 

18  Housing  Units 

Marine  Corps  Base 

Quantico  Co:  VA- 

Landholding  Agency:  Navy 

Property  Number:  77200210041 

Status:  Unutilized 

Reason:  Extensive  deterioration 

B  Bldgs. 

Marine  Corps  Base 

#3220-3227 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210062 

Status:  Excess 

Reason:  Extensive  deterioration 

6  Bldgs. 

Marine  Corps  Base 

2600A,  2604,  2631,  2664, 26123, 261512 

Quantico  Co:  VA  22134- 

Landholding  Agency:  Navy 

Property  Number:  77200210063 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP^6 

Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200220036 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-93 


Naval  Station 

Norfolk  Co:  VA  23511- 

Landholding  Agency:  Navy 

Property  Number:  77200220037 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-40/Portion 

Naval  Station 

Norfolk  Co:  VA 

Landholding  Agency:  Navy 

Property  Number:  77200220040 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-63 

Naval  Station 

Norfolk  Co:  VA  - 

Landholding  Agency:  Navy 

Property  Number:  77200220041 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  SP-63A 

Naval  Station 

Norfolk  Co:  VA  - 

Landholding  Agency:  Navy 

Property.Number:  77200220042 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  A-67 

Naval  Station 

Norfolk  Co:  VA  - 

Landholding  Agency:  Navy 

Property  Number:  77200220043 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  U-124 

Naval  Station 

Norfolk  Co:  VA  - 

Landholding  Agency:  Navy 

Property  Number:  77200220044 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  CEP-213 

Naval  Station 

Norfolk  Co:  VA  - 

Landholding  Agency:  Navy 

Property  Number:  77200220045 

Status:  Excess 

Reason:  Extensive  deterioration 

Bldg.  51 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220054 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  79 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220055 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  89 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220056 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
5  Bldgs. 
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Naval  Weapons  Station 

#90,91,95,96,101 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220057 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material  Secured  Area;  Extensive 

deterioration 

Bldg.  119A 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220058 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  378 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220059 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  398 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220060 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  415 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220061 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldgs.  440,  441 
Naval  Weapons  Station 
Yorktovm  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220062 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  508 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Landholding  Agency:  Navy 

Property  Number:  77200220063 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  510 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220064 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  605 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 


Property  Number:  77200220065 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 
Bldg.  624 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Landholding  Agency:  Navy 
Property  Number:  77200220066 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  688 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Lanholding  Agency:  Navy 
Property  Number:  77200220067 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  1271,  1272,  1273 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Lanholding  Agency:  Navy 
Property  Number:  77200220068 
Status:  Excess 
Reason:  Secured  Area 
Bldgs.  1465,  1466 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Lanholding  Agency:  Navy 
Property  Number:  77200220069 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldgs.  1467,  1468,  1469 
Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Lanholding  Agency:  Navy 
Property  Number:  77200220070 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  1799 

Naval  Weapons  Station 
Yorktown  Co:  VA  23691- 
Lanholding  Agency:  Navy 
Property  Number:  77200220071 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 

Bldg.  CAD40 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Lanholding  Agency:  Navy 

Property  Number:  77200220084 

Status:  Excess 

Reason:Secured  Area 

Bldg.  CAD41 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Lanholding  Agency:  Navy 

Property  Number:  77200220085 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  CAD479 

Naval  Weapons  Station 

Yorktown  Co:  VA  23691- 

Lanholding  Agency:  Navy 

Property  Number:  77200220086 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  108 


Dam  Neck  Naval  Base 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number:  77200220089 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  150 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number;  77200220090 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  413 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number;  77200220091 

Status;  Excess 

Reason;  Secured  Area 

Bldg.  422 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number:  77200220092 

Status:  Excess 

Reason;  Secured  Area 

Bldg.  501 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  2346t- 

Lanholding  Agency:  Navy 

Property  Number:  77200220093 

Status:  Elxcess 

Reason:  Secured  Area 

Bldg.  528 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number:  77200220094 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  553 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number;  77200220095 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  557 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency;  Navy 

Property  Number;  77200220096 

Status;  Excess 

Reason:  Secured  Area 

Bldg.  565 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency;  Navy 

Property  Number;  77200220097 

Status;  Excess 

Reason;  Secured  Area 

Bldg.  582 

Naval  Air  Station  Oceana 

Virginia  Beach  Co;  VA  23461- 

Lanholding  Agency;  Navy 

Property  Number;  77200220098 

Status;  Excess 

Reason;  Secured  Area 

Bldg.  584 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Lanholding  Agency:  Navy 

Property  Number:  77200220099 
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Status:  Excess 
Reason:  Secured  Area 

Bldg.  606 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Lanholding  Agency:  Navy- 
Property  Number:  77200220100 
Status:  Excess 

Reasons:  Within  airport  runway  clear  zone: 
Secured  Area 

Bldg.  607 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Lanholding  Agency:  Navy 
Property  Number:  77200220101 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  614 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220102 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  821 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220103 

Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 
Bldg.  824  ' 

Naval  Air  Station 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220104 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone: 

Secured  Area 
Bldg.  1420 

Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23461- 
Landholding  Agency:  Navy 
Property  Number:  77200220105 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Within  airport  runway 

clear  zone;  Secured  Area 

Bldg.  A-2 

Naval  Air  Station  Oceana 

Virginia  Beach  Co:  VA  23461- 

Landholding  Agency:  Navy 

Property  Number:  77200220106 

Status:  Excess 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area;  Extensive  deterioration 
Facility  F-11 
Naval  Air  Station  Oceana 
Virginia  Beach  Co:  VA  23460- 
Landholding  Agency:  Navy 
Property  Number:  77200220107 
Status:  Excess 
Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 

Washington 

Bldg.  6661 

Naval  Submarine  Base,  Bangor 

Silverdale  Co:  Kitsap  WA  98315-6499 

Landholding  Agency:  Navy 

Property  Number:  77199730039 

Status:  Unutilized 

Reason:  Secured  Area 


Bldg.  604 

Manchester  Fuel  Department    . 
Port  Orchard  WA  98366- 
Landholding  Agency:  Navy 
Property  Number:  77199810170 
Status:  Excess 

Reasons:  Within  2000  h.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  288 

Fleet  Industrial  Supply  Center 
Bremerton  WA  98314-5100 
Landholding  Agency:  Navy 
Property  Number:  77199810171 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosivd  material;  Secured  Area 

Bldg.  47 

Naval  Radio  Station  T  Jim  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number:  77199820056 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  48 

Naval  Radio  Station  T  Jim  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number:  77199820057 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration; 

Coal  Handling  Facilities 
Puget  Sound  Naval  Shipyard 
#908,  919,  926-929 
Bremerton  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77199820142 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Bldg.  193 

Puget  Sound  Naval  Shipyard 

Bremerton  WA  98310- 

Landholding  Agency:  Navy 

Property  Number:  77199820143 

Status:  Unutilized 

Reason:  contamination 

Bldg.  202 

Naval  Air  Station  Whidbey  Island 

Oak  Harbor  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77199830019 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Bldg.  2649 

Naval  /^i  Station  Whidbey  Island 
Oak  Harbor  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77199830020 
Status:  Excess 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Extensive  deterioration 
Bldgs.  35,  36 

Naval  Radio  Station  T  Jim  Creek 
Arlington  Co:  Snohomish  WA  98223- 
Landholding  Agency:  Navy 
Property  Number:  77199830076 
Status:  Unutilized 
Reason:  Extensive  deterioration 
Bldg.  918 

Puget  Sound  Naval  Shipyard 
Bremerton  WA  98314-5000 


Landholding  Agency:  Navy 
Property  Number:  77199840020 
Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  894 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345-7610 
Landholding  Agency:  Navy 
Property  Number:  77199920085 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  73 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  77199920152 
Status:  Underutilized 
Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  210A 

Naval  Station  Bremerton 
Bremerton  Co:  WA  98314- 
Landholding  Agency:  Navy 
Property  Number:  77199930021 
Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Secured  Area 

Bldg.  511 

Naval  Station  Bremerton 

Bremerton  Co:  WA  98314- 

Landholding  Agency:  Navy 

Property  Number:  77199930022 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  527 

Naval  Station  Bremerton 

Bremerton  Co:  WA  98314- 

Landholding  Agency:  Navy 

Property  Number:  77199930023 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  97 

Naval  Air  Station 
Whidbey  Island 
Oak  Harbor  Co:  WA  98278- 
Landholding  Agency:  Navy 
Property  Number:  77199930040 
Status:  Unutilized 
Reason:  Extensive  deterioration 

Bldg.  331 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Numhwr:  77199930041 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  786 

Naval  Undersea  Warfare  Center 
Keyport  Co:  Kitsap  WA  98345- 
Landholding  Agency:  Navy 
Property  Number:  77199930042 
Status:  Unutilized 
Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  15 

Naval  Air  Station,  Whidbey  Island 
Oak  Harbor  Co:  WA  98278-3500 
Landholding  Agency:  Navy 
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Property  Number:  77199930071 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  119 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930072 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  853 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278^3500 

Landholding  Agency:  Navy 

Property  Number:  77199930073 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  854 

Naval  Air  Station,  Whidbey  Island 

Oak  Harbor  Co:  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77199930074 

Status:  Unutilized 

Reason:  Extensive  deterioration 

Bldg.  166 

Puget  Soimd  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930101 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  287 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930102 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  418 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930103 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  858 

Puget  Sound  Naval  Shipyard 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77199930104 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  17 

Naval  Radio  Station 
Jim  Creek 

Arlington  Co:  WA  98223-8599 
Landholding  Agency:  Navy 
Property  Number:  77200010073 
Status:  Excess 

Reasons:  Secured  Area;  Extensive 
deterioration 

Bldg.  47 

Naval  Undersea  Warfare 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77200010074 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Whitney  Point  Complex 
Brinnon  Co:  Jefferson  WA  98320-9899 
Landholding  Agency:  Navy 
Property  Number:  77200010102 
Status:  Excess 


Reason:  Extensive  deterioration 

Bldg.  398 

Naval  Station 

Bremerton  Co:  WA  98314-5000 

Landholding  Agency:  Navy 

Property  Number:  77200020038 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  976 
Naval  Station 

Bremerton  Co:  WA  98314-5020 
Landholding  Agency:  Navy 
Property  Number:  77200020039 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

8  Bldgs. 

Naval  Station 

902,  903,  905,  907,  909-911,  915 

Bremerton  Co:  WA  98314-5020 

Landholding  Agency:  Navy 

Property  Number:  77200020040 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area 
Bldg.  109 

Naval  Weapons  Station 
Port  Hadlock  Co:  Jefferson  WA  98339-9723 
Landholding  Agency:  Navy 
Property  Number:  77200030020 
Status:  Unutilized 
Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  157 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030021 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  161 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  170 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 

Bldg.  262 

Naval  Weapons  Station 

Port  Hadlock  Co:  Jefferson  WA  98339-9723 

Landholding  Agency:  Navy 

Property  Number:  77200030024 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area; 

Extensive  deterioration 
Bldg.  482 
Puget  Sound  Naval  Shipyard 


Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number:  77200040019 
Status:  Excess 
Reason:  Secured  Area 
Bldg.  529 

Puget  Sound  Naval  Shipyard 
Bremerton  Co:  WA  98314-5000 
Landholding  Agency:  Navy 
Property  Number.  77200040020 
Status:  Excess 
Reason:  Secured  Area 

Bldg.  133 

Naval  Undersea  Warfare  Station 

Keyport  Co:  Kitsap  WA  98345-7610 

Landholding  Agency:  Navy 

Property  Number:  77200120133 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Secured  Area: 

Extensive  deterioration 

Bldg.  2511 

NAS  Whidbev  Island 

Oak  Harbor  Co:  Island  WA  98278-3500 

Landholding  Agency:  Navy 

Property  Number:  77200120157 

Status:  Excess 

Reason:  Secured  Area 

Bldg.  98 

Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278- 

Landholding  Agency:  Navy 

Property  Number:  77200220022 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 

Bldg.  2667 

Naval  Air  Station 

Oak  Harbor  Co:  Whidbey  Island  WA  98278 

Landholding  Agency:  Navy 

Property  Number:  77200220023 

Status:  Unutilized 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material;  Floodway;  Extensive 

deterioration 
Bldg.  1990 
Naval  Station 

Everett  Co:  Snohomish  WA  98207-5001 
Landholding  Agency:  Navy 
Property  Number:  77200230044 
Status:  Excess 
Reasons:  Secured  Area;  Extensive 

deterioration. 

Land  (by  State) 
California 

Space  Surv.  Field  Station 

Portion/Off  Heritage  Road 

San  Diego  CA  90012-1408 

Landholding  Agency:  Navy 

Property  Number:  77199820049 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
Land 

Naval  Construction  Battalion  Center 
Port  Hueneme  Co:  Ventura  CA  93043-4301 
Landholding  Agency:  Navy 
Property  Number:  77199940001 
Status:  Underutilized 
Reason:  Secured  Area 

PCL-4  (11.60  acres) 
Construction  Battalion  Center 
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Port  Hueneme  Co:  Ventura  CA  93043-4301 

Landholding  Agency:  Navy 

Property  Number:  77200020095 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  8 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043^300 

Landholding  Agency:  Navy 

Property  Number:  77200110040 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  10 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043^300 

Landholding  Agency:  Navy 

Property  Number:  77200110041 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  12 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043^300 

Landholding  Agency:  Navy 

Property  Number:  77200110043 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  13 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043^300 

Landholding  Agency:  Navy 

Property  Number:  77200110044 

Status:  Underutilized 

Reason:  Secured  Area 

Parcel  14 

Naval  Base 

Port  Hueneme  Co:  Ventura  CA  93043-4300 

Landholding  Agency:  Navy 

Property  Number:  772001  i0045 

Status:  Underutilized 

Reason:  Secured  Area 

Eniwetok  Playgrounds 

Marine  Corps  Logistics  Base 

Barstow  Co:  San  Bernardino  CA  92311- 

Landholding  Agency:  Navy 

Property  Number:  77200220034 

Status:  Underutilized 

Reason:  Secured  Area 

Colorado 

Landfill  ' 

48th  &  Holly  Streets 

Commerce  Co:  Adams  CO  80022- 

Landholding  Agency:  GSA 

Property  Number:  54200220006 

Status:  Surplus 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material:  contamination 
GSA  Number:  7-Z-CO-0647 

District  of  Columbia 

1600  sq.  ft./T-88 
Naval  Research  Lab 
Washington  Co:  DC  20375-5320 
Landholding  Agency:  Navy 
Property  Number:  77200110118 
Status:  Unutilized 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 

Kentucky  1 

64.47  acres 

between  airport  &  prison 

Pine  Knot  Co:  McCreary  KY  42635- 

Landholding  Agency:  GSA 

Property  Number:  54200210001 

Status:  Excess 


Reasons:  Within  2000  ft.  of  flammable  or 
explosive  material;  Within  airport  runway 
clear  zone 

GSA  Number:  4-I-KY-0610 

Maine 

Parcel  2 

Naval  Air  Station 

Canam  Drive 

Topsham  Co:  Cumberland  ME  04086- 

Landholding  Agency:  Navy 

Property  Number:  77200130026 

Status:  Unutilized 

Reason:  Secured  Area 

Parcel  3 

Naval  Air  Station 

Canam  Drive 

Topsham  Co:  Cumberland  ME  04086- 

Landholding  Agency:  Navy 

Property  Number:  77200130027 

Status:  Unutilized 

Reason:  Secured  Area 

Parcel  5 

Naval  Air  Station 

Canam  Drive 

Topsham  Co;  Cumberland  ME  04086- 

Landholding  Agency:  Navy 

Property  Number:  77200130028 

Status:  Unutilized 

Reason:  Secured  Area 

Maryland 

6  Acres 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670- 

Landholding  Agency:  Navy 

Property  Number:  77199940023 

Status:  Unutilized 

Reason:  Secured  Area 

Land— 5000  sq.  ft. 

Naval  Air  Station 

Patuxent  River  Co:  MD  20670-1603 

Landholding  Agency:  Navy 

Property  Number:  77200oio023 

Status:  Unutilized 

Reason:  Secured  Area 

Michigan 

Port/EPA  Large  Lakes  Rsch  Lab 

Grosse  He  Twp  Co:  Wayne  MI 

Landholding  Agency:  GSA 

Property  Number:  54199720022 

Status:  Excess 

Reason:  Within  airport  runway  clear  zone 

GSA  Number:  1-Z-MI-554-A 

Mississippi 

Greenwood  Boat  Ramp 

Greenwood  Co;  Leflore  MS 

Landholding  Agency;  GSA 

Property  Number:  54200230013 

Status:  Surplus 

Reason;  Within  airport  runway  clear  zone 

GSA  Number;  4-D-MS-0560 

North  Carolina 

0.85  parcel  of  land 

Marine  Corps  Air  Station,  Cherry  Point 

Havelock  Co:  Craven  NC  28533- 

Landholding  Agency;  Navy 

Property  Number:  77199740074 

Status;  Unutilized 

Reason:  Secured  Area 

5  (0.91)  Parcels 
Marine  Corps  Base 
Camp  Lejeune  Co:  NC 
Landholding  Agency:  Navy 


Property  Number:  77200210080 
Status:  Underutilized 
Reason:  Secured  Area 

3  (0.91)  Parcels 

Marine  Corps  Base 

Greater  Sandy  Run 

Camp  Lejeune  Co:  NC 

Landholding  Agency:  Navy 

Property  Number:  77200210081 

Status:  Underutilized 

Reasons:  Within  airport  runway  clear  zone; 

Secured  Area 

Ohio 

Lewis  Research  Center 

Cedar  Point  Road 

Cleveland  Co:  Cuyahoga  OH  44135- 

Landholding  Agency:  GSA 

Property  Number:  54199610007 

Status:  Excess 

Reasons:  Within  2000  ft.  of  flammable  or 

explosive  material,  Within  airport  runway 

clear  zone 
GSA  Number:  2-Z-OH-598-I 

Puerto  Rico 

Parcel  2E 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210024 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-496 
Parcel  2R 

Naval  Security  Group 
Sabana  Seca  Co:  Toa  Baja  PR 
Landholding  Agency:  GSA 
Property  Number:  54200210025 
Status:  Excess 
Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  l-N-PR-494 

Parcel  2W 

Naval  Security  Group 

Sabana  Seca  Co:  Toa  Baja  PR 

Landholding  Agency:  GSA 

Property  Number:  54200210026 

Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 

explosive  material 
GSA  Number:  1-N-PR^95 

330  acres 

Naval  Radio  Transmitter  Facility 

Aguada  Co:  PR  00602- 

Landholding  Agency:  Navy 

Property  Number:  77200130013 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

242  acres 

Naval  Radio  Receiver  Facility 

Salinas  Co:  PR  00751- 

Landholding  Agency:  Navy 

Property  Number:  77200130014 

Status:  Underutilized 

Reasons:  Floodway;  Secured  Area 

408  acres 

Naval  Radio  Transmitter  Facility 
Isabela  Co:  PR  00662- 
Landholding  Agency:  Navy 
Property  Number:  77200130015 
Status:  Underutilized 
Reason:  Secured  Area 

Washington 

Hanford  Training  Site 
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Horn  Rapids  Rd. 
Benton  Co:  WA 
Landholding  Agency:  GSA 
Property  Number:  54200210012 
Status:  Excess 

Reason:  Within  2000  ft.  of  flammable  or 
explosive  material 


GSA  Number:  9-B-WA1198A 
Land-Port  Hadlock  Detachment 
Naval  Ordnance  Center  Pacific  Division 
Port  Hadlock  Co:  Jefferson  WA  98339- 
Landholding  Agency:  Navy 
Property  Number:  77199640019 


.Status:  Underutilized 
Reasons;  Within  2000  ft   of  flammable  or 
explosive  material;  .Secured  Area 

|FR  Do(.  02-23051  Filed  9-12-02.  8;45  am| 
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FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Compendium  of  Flood  Map  Changes 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 
action:  Notice. 

SUMMARY:  This  Notice  provides  listings 
of  changes  made  to  National  Flood 
Insurance  Program  (NFIP)  maps 
produced  by  FEMA  effective  during  the 
first  6  months  of  2002. 
DATES:  The  listings  include  changes  to 
NFIP  maps  that  became  effective 
January  1,  2002,  through  June  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Michael  K.  Buckley,  P.E.,  Director, 
Hazard  Mapping  Division,  Federal 
Insurance  and  Mitigation 
Administration,  Federal  Emergency 
Management  Agency,  Washington,  DC 
20472,  (202)646-2756. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  Section  1360(i)  of  the 
National  Flood  Insurance  Reform  Act  of 
1994,  this  Notice  is  provided  to  inform 
interested  parties  of  changes  made  by 
FEMA  to  NFIP  maps.  The  two  listings 
provided  show  communities  affected  by 
map  changes  made  by  letter  and 
commiuiities  affected  by  physical  map 
changes.  For  each  Letter  of  Map  Change, 
the  first  listing  provides  the  map 
panel(s)  affected,  effective 
(determination)  date  of  the  change,  case 


number,  and  determination  type.  For 
each  physical  map  change,  the  Map 
Revision  listing  provides  the  map 
panel(s)  affected  and  the  effective  date 
of  the  change.  The  listing  also  identifies: 
(1)  those  panels  on  which  the  Special 
Flood  Ha2ard  Areas  have  not  been 
changed  or  have  been  changed  only  to 
incorporate  the  Letters  of  Map  Change 
issued  before  the  effective  date;  and  (2) 
those  panels  for  which  a  Flood 
Insurance  Rate  Map  is  produced  for  the 
first  time,  resulting  only  in  changes  to 
flood  insurance  and  floodplain 
management  requirements  in  the 
affected  community.  Future  notices  of 
changes  to  NFIP  maps  will  be  published 
approximately  every  6  months. 

Dated:  September  4,  2002. 

Anthony  S.  Lowe, 

Administrator.  Federal  Insurance  and 
Mitigation  Administration. 

Two  listings  are  provided  below.  The 
first  listing  includes  all  Letters  of  Map 
Change  issued  by  FEMA  from  January  1 
through  June  30,  2002.  The  following 
types  of  letters  are  included  in  the 
listing: 

Type  Description 

01  Letter  of  Map  Revision  Based  on 

Fill 

02  Letter  of  Map  Amendment 

05  Letter  of  Map  Revision  With  Base 

Flood  Elevation  Changes 


Type 

Description 

06  

Letter   of   Map    Revision   Without 

Base  Flood  Elevation  Changes 

08  

Denial 

12  

Floodway  Revision 

17  

Letter  of  Map  Revision-Inadvertent 

Inclusion  in  Floodway 

18  

Letter  of  Map  Revision-Inadvertent 

Inclusion  in  V  Zone 

19  

Letter  of  Map  Change  Revalidation 

The  second  listing  includes  map 
panels  that  FEMA  physically  revised 
and  republished  from  January  1  through 
June  30,  2002.  For  those  map  panels  on 
which  the  Special  Flood  Hazard  Areas 
have  not  been  changed  or  have  been 
changed  only  to  incorporate  Letters  of 
Map  Change  issued  before  the  effective 
date,  two  asterisks(**)  are  shown  to  the 
right  of  the  map  panel  number.  For 
those  map  panels  for  which  a  Flood 
Insurance  Rate  Map  is  produced  for  the 
first  tBne,  resulting  only  in  changes  to 
flood  insurance  and  floodplain 
management  requirements  in  the 
affected  community,  three  asterisks{***) 
are  shown  to  the  right  of  the  map  panel 
number. 

For  both  listings,  a  single  asterisk  is  . 
shown  to  the  right  of  each  county  name 
that  appears  in  the  "Community" 
column.  This  asterisk  indicates  the  area 
covered  is  the  unincorporated  areas  of 
that  coimty. 


Region   [   State 


Community 


-U 


01  

01  

01  

01  

01  

01  

01  

01  

01  , 

01  1 

01  I 

01  

01  ; 

01  

01  , 

01  i 

01  ' 

01  I 

01  I 

01  

01  

01  

01  

01  , 

01  

01  

01  ' 

01 ; 

01  

01  

01  

01  


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 


BERLIN,  TOWN  OF  

BRANFORD.  TOWN  OF  

BRISTOL  CITY  OF 

BROOKLYN.  TOWN  OF  

CHESHIRE,  TOWN  OF 

CHESHIRE,  TOWN  OF 

CHESHIRE,  TOWN  OF 

CHESHIRE.  TOWN  OF 

CHESHIRE.  TOWN  OF 

CLINTON,  TOWN  OF  

CLINTON,  TOWN  OF  

EAST  HARTFORD,  TOWN  OF 

EAST  HAVEN,  TOWN  OF  

EAST  HAVEN,  TOWN  OF  

FAIRFIELD,  TOWN  OF  

FAIRFIELD,  TOWN  OF  

FAIRFIELD,  TOWN  OF  

FARMINGTON.  TOWN  OF  

GOSHEN.  TOWN  OF 

GREENWICH,  TOWN  OF 

GROTON,  TOWN  OF  

GUILFORD,  TOWN  OF 

GUILFORD,  TOWN  OF 

HAMDEN,  TOWN  OF 

MERIDEN.  CITY  OF  

MIDDLETOWN,  CITY  OF  

MILFORD,  CITY  OF 

MILFORD,  CITY  OF  

MONROE,  TOWN  OF  

NEW  BRITAIN,  CITY  OF  

NEW  BRITAIN,  CITY  OF  

NEW  BRITAIN,  CITY  OF  


Map  panel 


090022001 OD 
0900730003D 
09002300076 
0901640003A 
090074001 1C 
0900740003E 
0900740009E 
090074001 2E 
090074001 3E 
090061 0004C 
090061 0002B 
09002600020 
0900760008D 
0900760008D 
0900070008C 
0900070008C 
0900070008C 
0900290010C 
0901 77001 5A 
0900080023C 
0900970006E 
090077001 7B 
0900770005B 
09007800106 
090081 0005C 
090068001 1C 
0900820003D 
0900620005F 
090009001 OB 
0900320001 D 
0900320005D 
0900320005D 


Determination 
date 


15-APR-2002 
08-MAY-2002 
26-APR-2002 
06-FE6-2002 
06-MAR-2002 
16-APR-2002 
16-APR-2002 
16-APR-2002 
16-APR-2002 
04-JAN-2002 
22-MAY-2002 
27-MAR-2002 
30-JAN-2002 
10-JUN-2002 
09-JAN-2002 
08-MAY-2002 
22-MAY-2002 
19-JUN-2002 
01-MAY-2002 
04-FEB-2002 
22-MAY-2002 
09-JAN-2002 
11-MAR-2002 
27-MAR-2002 
27-FEB-2002 
30-JAN-2002 
20-FE6-2002 
26-JUN-2002 
21^UN-2002 
03-FE6-2002 
03-FEB-2002 
17-APR-2002 


Case  No. 


02-01 -366P 
02-01 -0988A 
02-01 -0848A 
02-01 -0426A 
02-01 -0480A 
02-01-1 164V 


02-01 
02-01 
02-01 
01-01 
02-01 


1164V 
1164V 
1164V 
1328A 
1126A 
02-01 -0830A 
02-01 -051 8A 
02-01 -0776A 
02-01 -0264A 
02-01 -1080A 
02-01 -0934A 
02-01 -0780A 
02-01 -081 6A 
01-01-029P 
02-01-1 11 6A 
02-01 -0368X 
02-01 -0576A 
02-01 -0636A 
02-01 -0324A 
02-01 -0370A 
02-01 -0228A 
02-01 -1266A 
02-01 -1002A 
02-01 -0651V 
02-01 -0651V 
02-01 -0936A 


Type 


05 
02 
02 
02 
02 
19 
19 
19 
19 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
05 
02 
01 
02 
02 
02 
02 
02 
02 
02 
19 
19 
02 
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Region 


Community 


Map  panel 


Determination 
date 


Case  No. 


Type 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
CT 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 
MA 


NEW  HARTFORD,  TOWN  OF  . 

NEWINGTON,  TOWN  OF 

NEWINGTON,  TOWN  OF 

NORWALK,  CITY  OF 

OLD  SAYBROOK.  TOWN  OF  . 

ORANGE,  TOWN  OF 

SHELTON,  CITY  OF  

SOUTH  WINDSOR,  TOWN  OF 

SOUTHIf^TON,  TOWN  OF 

SOUTHINGTON,  TOWN  OF 

SOUTHINGTON,  TOWN  OF 

SOUTHINGTON,  TOWN  OF 

STAMFORD,  CITY  OF 

STAMFORD,  CITY  OF 

STAMFORD,  CITY  OF 

STAMFORD.  CITY  OF 

STAMFORD,  CITY  OF 

STONINGTON,  eOROUGH  OF 

STRATFORD,  TOWN  OF  

STRATFORD,  TOWN  OF  

TRUMBULL,  TOWN  OF 

TRUMBULL,  TOWN  OF 

TRUMBULL.  TOWN  OF 

WEST  HAVEN,  CITY  OF  

WEST  HAVEN,  CITY  OF  

WEST  HAVEN,  CITY  OF  

WEST  HAVEN,  CITY  OF  

WEST  HAVEN,  CITY  OF 

WEST  HAVEN,  CITY  OF 

WESTON,  TOWN  OF  

WESTPORT,  TOWN  OF 

WOODSTOCK,  TOWN  OF  

AGAWAM,  TOWN  OF 

AMESBURY,  TOWN  OF  

ANDOVER,  TOWN  OF  

ASHLAND,  TOWN  OF  

ATTLEBORO,  CITY  OF  

ATTLEBORO,  CITY  OF  

BARNSTABLE,  TOWN  OF  

BARNSTABLE,  TOWN  OF  

BERKLEY,  TOWN  OF 

BOSTON,  CITY  OF 

BOURNE,  TOWN  OF 

BRAINTREE.  TOWN  OF 

6RAINTREE,  TOWN  OF 

6RIDGEWATER,  TOWN  OF  .... 

BROCKTON,  CITY  OF 

BURLINGTON,  TOWN  OF 

DIGHTON,  TOWN  OF 

EASTON,  TOWN  OF  

FALMOUTH.  TOWN  OF  

FRAMINGHAM,  TOWN  OF 

GARDNER,  CITY  OF  

GRANBY,  TOWN  OF  

GROVELAND,  TOWN  OF 

GROVELAND,  TOWN  OF 

HARDWICK,  TOWN  OF 

HINGHAM,  TOWN  OF  

HINGHAM,  TOWN  OF  

HOLBROOK,  TOWN  OF 

HOPEDALE,  TOWN  OF 

HUDSON,  TOWN  OF 

LYNN,  CITY  OF  

LYNNFIELD,  TOWN  OF  

LYNNFIELD,  TOWN  OF  

MANSFIELD,  TOWN  OF 

MARBLEHEAD.  TOWN  OF  

MARLBOROUGH,  CITY  OF  

MARSHFIELD,  TOWN  OF  

MELROSE  ,  CITY  OF  

MILLBURY,  TOWN  OF  

NAHAf^,  TOWN  OF  

NAHANT.  TOWN  OF  


09004800066 
0900330001 C 
0900330003C 
09001 20007C 
0900690004D 
0900870005C 
09001400206 
090036001 OD 
0900370005E 
0900370007E 
090037001 OE 
090037001  IE 
09001 50008D 
0900150005C 
09001 50007D 
09001 50007D 
0900150005C 
0901930001F 
09001 60003D 
09001 60003D 
09001700056 
09001700056 
09001 7001 OC 
09009200046 
09009200046 
09009200046 
0900920002C 
09009200046 
0900920002C 
09001 80004C 
09001900046 
09012000156 
2501330002A 
2500750004C 
25007600056 
25017900026 
250049001 OC 
2500490005C 
250001 001 8D 
250001 0008D 
25005000016 
250286001 4C 
2552100005E 
2502330004D 
2502330004D 
2502600002C 
250261 001 OC 
25018500016 
25005200106 
2500530005C 
25521 10007G 
25019300116 
25030500036 
25016200106 
2500830005C 
2500830005C 
25030700276 
25026800076 
25026800046 
2552120001 D 
25031000036 
25019700036 
25008800086 
2500890005C 
2500890005C 
2500570002A 
25009100036 
25020300156 
2502730002D 
25020600016 
25031 80002C 
25009500046 
25009500046 


26-APR-2002 

03-FE6-2002 

03-FE6-2002 

30-JAN-2002 

26-APR-2002 

17-APR-2002 

05-APR-2002 

31-MAY-2002 

16-APR-2002 

16-APR-2002 

16-APR-2002 

12-JUN-2002 

20-MAR-2002 

27-MAR-2002 

27-MAR-2002 

23-APR-2002 

26-APR-2002 

22-FE6-2002 

16-JAN-2002 

29-MAY-2002 

09-JAN-2002 

11-JAN-2002 

15-MAY-2002 

09-JAN-2002 

30-JAN-2002 

08-FEB-2002 

10-APR-2002 

24-APR-2002 

12-JUN-2002 

31-MAY-2002 

10-JUN-2002 

16-JAN-2002 

10-JUN-2002 

13-FEB-2002 

11-JAN-2002 

23-JAN-2002 

20-FEB-2002 

22-MAY-2002 

27-FEB-2002 

05-JUN-2002 

22-FE6-2002 

20-MAR-2002 

09-JAN-2002 

08-FE6-2002 

22-MAR-2002 

20-MAR-2002 

01-FE6-2002 

29-MAY-2002 

14-JUN-2002 

19-APR-2002 

19-APR-2002 

24-APR-2002 

30-JAN-2002 

04-JAN-2002 

10-APR-2002 

22-MAY-2002 

09-JAN-2002 

10-APR-2002 

14-JUN-2002 

08-FE6-2002 

04-JAN-2002 

01-MAR-2002 

20-MAR-2002 

13-MAR-2002 

08-MAY-2002 

13-MAR-2002 

27-MAR-2002 

15-FE6-2002 

16-JAN-2002 

04-JAN-2002 

29-MAR-2002 

31-MAY-2002 

05-JUN-2002 


02-01 -0778A 

02-01 -0653V 

02-01 -0653V 

02-01 -0454A 

02-01 -0992A 

02-01 -0660A 

02-01 -0732A 

02-01-1 100A 

02-01-1 136V 

02-01-1 166V 

02-01-1 166V 

02-01 -0740A 

02-01 -0772A 

02-01 -0690A 

02-01 -0756A 

01-01-047P 

02-01 -0868A 

02-01 -01 28A 

i  02-01 -0384A 

j  02-01 -1092A 

'  02-01 -0230A 

i  01-01-043P 

I  02-01 -0710A 

I  01-01-1150A 

02-01-0418A 

02-01 -0552A 

02-01 -0B38A 

02-01 -0962A 

02-01-1214A 

I  02-01-1 124A 

1  a2-01-1044A 

02-01 -0392A 

02-01 -0794A 

02-01 -051 4A 

02-01-0330A 

02-01 -0478A 

02-01 -O450A 

02-01-1050A 

I  02-01 -0546A 

i  02-01 -0994A 

i  02-01 -061 8A 

'  02-01-0628A 

;  02-01-0308A 

02-01 -0440A 

02-01 -0782A 

02-01 -0726A 

I  02-01 -0502A 

02-01-1016A 

02-01 -0974A 

02-01 -0458A 

02-01 -0946A 

I  02-01 -0900A 

02-01 -0558A 

02-01 -0262A 

I  02-01 -0858A 

]  02-01-1042A 

i  02-01 -01 OOA 

I  02-01 -0260A 

02-01 -0604A 

1  02-01 -0440AD 

:  02-01 -01 30A 

!  02-01 -0680A 

I  02-01 -0306A 

I  02-01 -0722A 

02-01 -0896A 

02-01 -0534A 

02-01 -0760A 

02-01 -0408A 

02-01 -0390A 

02-01 -0258A 

02-01 -0244A 

02-01 -0550A 

02-01 -0570A 


02 
19 
19 
02 
02 
02 
02 
02 
19 
19 
19 
01 
02 
02 
02 
05 
02 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region 


01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 


state 


MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

MA 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 

ME 


Community 


NORTH  ATTLEBOROUGH,  TOWN  OF 
NORTH  ATTLEBOROUGH,  TOWN  OF 

NORTH  READING.  TOWN  OF 

NORTH  READING,  TOWN  OF 

NORTHBOROUGH,  TOWN  OF  

PEMBROKE,  TOWN  OF 

PITTSFIELD,  CITY  OF 

PITTSFIELD,  CITY  OF 

PITTSFIELD,  CITY  OF 

PITTSFIELD,  CITY  OF 

QUINCY,  CITY  OF  

QUINCY,  CITY  OF  

RAYNHAM.  TOWN  OF  

REVERE,  CITY  OF  

ROCKLAND,  TOWN  OF  

ROCKLAND.  TOWN  OF  

ROCKPORT,  TOWN  OF 

ROCKPORT,  TOWN  OF 

SHREWSBURY,  TOWN  OF  

SOUTHBRIDGE,  TOWN  OF 

SOUTHWICK,  TOWN  OF  

SUDBURY,  TOWN  OF 

SWANSEA,  TOWN  OF  

SWANSEA,  TOWN  OF  

SWANSEA,  TOWN  OF  

SWANSEA,  TOWN  OF  

TAUNTON,  CITY  OF 

TAUNTON,  CITY  OF 

TOPSFIELD,  TOWN  OF  

TOPSFIELD,  TOWN  OF  

TOPSFIELD,  TOWN  OF  

TOWNSEND,  TOWN  OF  

WAKEFIELD.  TOWN  OF  

WALTHAM,  CITY  OF  

WESTMINSTER,  TOWN  OF 

WESTWOOD,  TOWN  OF  

WEYMOUTH,  TOWN  OF 

WILMINGTON,  TOWN  OF 

WINCHENDON,  TOWN  OF  

WINCHESTER,  TOWN  OF  

WORCESTER,  CITY  OF 

WORCESTER,  CITY  OF 

YARMOUTH,  TOWN  OF 

YARMOUTH,  TOWN  OF - 

ADDISON,  TOWN  OF 

ALNA,  TOWN  OF  

ANDOVER,  TOWN  OF 

AUBURN,  CITY  OF  

BAR  HARBOR,  TOWN  OF  

BAQ  HARBOR,  TOWN  OF  

BELGRADE,  TOWN  OF 

BELGRADE,  TOWN  OF 

BETHEL,  TOWN  OF  

BIDDEFORD,  CITY  OF 

BLUE  HILL,  TOWN  OF  

BLUE  HILL,  TOWN  OF  

BRIDGTON,  TOWN  OF  

BRISTOL,  TOWN  OF 

BRISTOL,  TOWN  OF 

BURLINGTON,  TOWN  OF 

BUXTON,  TOWN  OF  

BUXTON,  TOWN  OF  

CAMDEN.  TOWN  OF 

CA^r^ON,  town  of 

CAPE  EUZABETH,  TOWN  OF 

castine.  town  of 

CHESTERVILLE,  TOWN  OF  

CHINA,  TOWN  OF  

DAYTON,  TOWN  OF  

DEER  ISLE,  TOWN  OF  

DEER  ISLE,  TOWN  OF  

DEER  ISLE,  TOWN  OF  

ELIOT,  TOWN  OF 


Map  panel 


250059001 OB 
250059001 OB 
2502090003B 
2502090003B 
2503210001 B 
2502770005C 
2500370020C 
250037001 5D 
2500370020C 
2500370020C 
25521 90002C 
25521900088 
250061 0001 B 
2502880003B 
250281 0001 B 
250281 0002B 
2501000001 B 
2501000002C 
2503320004B 
2503340005B 
2501 49001 5B 
25021 70004C 
255221 0007C 
255221 0009C 
255221 0007C 
255221 0009C 
2500660008C 
2500660008C 
2501060001 D 
2501060002D 
2501060001 D 
25021 90009B 
250221 0005B 
2502220003D 
250347001 OB 
2552250005C 
2502570007C 
2502270002C 
250348001 OB 
2502280002B 
250349001 5A 
2503490025A 
25001 50001 D 
2500150001 D 
2301320020B 
230083—02 
2301600004B 
230001 0008C 
230064001 5B 
2300640005B 
230232001 5B 
230232001 OB 
2300880005C 
230145001 IB 
2302740020A 
2302740025A 
230041 001 OB 
23021 5001 5C 
23021 5001 5C 
230374—14 
23014600106 
2301 46001 OB 
230074001 5B 
230091 0009B 
2300430008C 
2302770005B 
230346— 02A 
23023500108 
23014800038 
23028000158 
23028000158 
23028000158 
23014900108 


Determination 
date 


13-MAR-2002 
31-MAY-2002 
01-FE8-2002 
01-FEB-2002 
26-JUN-2002 
08-MAY-2002 
04-JAN-2002 
03-APR-2002 
10-APR-2002 
10-APR-2002 
17-APR-2002 
12>JUN-2002 
09-JAN-2002 
19-JUN-2002 
22-MAY-2002 
19-JUN-2002 
29-MAY-2002 
29-MAY-2002 
29-MAY-2002 
15-MAY-2002 
29-MAY-2002 
23-JAN-2002 
11-JAN-2002 
10-APR-2002 
17-APR-2002 
17-APR-2002 
29-MAR-2002 
22-MAY-2002 
09-JAN-2002 
10-APR-2002 
22-MAY-2002 
22-MAY-2002 
13-FE8-2002 
17-APR-2002 
29-MAY-2002 
23-JAN-2002 
08-FEB-2002 
01-FEB-2002 
23-JAN-2002 
19-JUN-2002 
24-APR-2002 
24-APR-2002 
10-MAY-2002 
15-MAY-2002 
06-MAR-2002 
24-APR-2002 
Og-JAN-2002 
30-JAN-2002 
01-FEB-2002 
08-MAY-2002 
13-FEB-2002 
13-FEB-2002 
24-APR-2002 
05-APR-2002 
04-JAN-2002 
12-APR-2002 
22-FEB-2002 
05-JAN-2002 
01-MAY-2002 
26-APR-2002 
04-JAN-2002 
12-JUN-2002 
31-MAY-2002 
17-APR-2002 
13-FEB-2002 
13-FE8-2002 
15-MAR-2002 
12-APR-2002 
12-JUN-2002 
25-JAN-2002 
06-FEB-2002 
22-MAY-2002 
04-JAN-2002 


Case  No. 


02-01 -0638A 
02-01 -1040A 
02-01 -0078A 
02-01 -041 2A 
02-01-1 196A 
02-01 -0784A 
02-01 -0272A 
02-01 -0580A 
02-01 -0768A 
02-01 -0770A 
02-01 -061 2A 
02-01-1118A 
02-01 -0092A 
02-01 -1248A 
02-01 -0880A 
02-01-1082A 
02-01 -1052A 
02-01 -1052A 
02-01 -0564A 
02-01 -0708A 
02-01 -0986A 
02-01 -0052A 
02-01 -041 OA 
02-01  •0908A 
02-01 -071 4A 
02-01 -071 4A 
02-01 -061 6A 
02-01 -0890A 
02-01 -0288A 
02-01 -0822A 
02-01 -0902A 
02-01 -0672A 
02-01 -0596A 
02-01 -0758A 
02-01 -0972A 
02-01 -0470A 
02-01 -0524A 
02-01 -0078AD 
02-01 -0348A 
02-01-1 192A 
02-01 -0840A 
02-01 -0956A 
02-01 -0762A 
02-01 -1056A 
02-01 -0382A 
02-01 -0844A 
01-01-1430A 
02-01 -0276A 
02-01 -0398A 
02-01 -0594A 
02-01-0126A 
02-01 -0298A 
02-01 -0874A 
02-01 -0734A 
02-01 -0242A 
02-01 -0402A 
02-01 -0504A 
02-01 -0464V 
02-01 -0960A 
02-01 -0068A 
02-01 -0082A 
02-01 -0792A 
02-01 -1068A 
02-01 -0808A 
02-01 -0566A 
02-01 -0572A 
02-01 -0624A 
02-01 -0654A 
02-01 -0852A 
02-01 -031 6A 
02-01 -0394A 
02-01 -b930A 
02-01 -0346A 


Type 


Region 


02 

17 

02 

02 

02 

01 

02 

02 

17 

17 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

18 

18 

02 

19 

02 

02 

02 

02 

18 

02 

02 

02 

02 

02 

02 

18 

18 

02 

02 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01^ 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


State 


ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 


Community 


ELIOT,  TOWN  OF 

ELIOT,  TOWN  OF 

ENFIELD,  TOWN  OF  

ENFIELD.  TOWN  OF  

ENFIELD,  TOWN  OF  

FORT  KENT.  TOWN  OF 

GLENBURN,  TOWN  OF  

GOULDSBORO.TOWN  OF 

GOULDSBORO.TOWN  OF 

GREENBUSH.  TOWN  OF  

GREENWOOD.  TOWN  OF 

HAMPDEN,  TOWN  OF  

HARPSWELL,  TOWN  OF  

HARPSWELL,  TOWN  OF  

HARPSWELL,  TOWN  OF  

HARPSWELL,  TOWN  OF 

HARPSWELL,  TOWN  OF  

HARTFORD.  TOWN  OF  

HARTFORD,  TOWN  OF  

HARTLAND.  TOWN  OF 

HARTLAND,  TOWN  OF 

HARTLAND,  TOWN  OF 

INDUSTRY,  TOWN  OF 

INDUSTRY,  TOWN  OF 

INDUSTRY,  TOWN  OF 

INDUSTRY.  TOWN  OF 

INDUSTRY,  TOWN  OF 

JAY,  TOWN  OF 

JEFFERSON,  TOWN  OF 

LAMOINE,  TOWN  OF  

LAMOINE,  TOWN  OF  

LEVANT,  TOWN  OF  

LEWISTON.  CITY  OF  

UNCOLN.  TOWN  OF 

LINCOLN,  TOWN  OF 

UNCOLNVILLE,  TOWN  OF 

LINNEUS,  TOWN  OF 

LITCHFIELD.  TOWN  OF 

LOVELL,  TOWN  OF 

LOVELL,  TOWN  OF 

LOWELL,  TOWN  OF 

MADAWASKA,  TOWN  OF 

MADAWASKA,  TOWN  OF 

MEXICO,  TOWN  OF  

MT.  VERNON,  TOWN  OF  

NAPLES,  TOWN  OF  

NAPLES.  TOWN  OF  

NEWPORT,  TOWN  OF 

NORRIDGEWOCK,  TOWN  OF 

OLD  TOWN,  CITY  OF  

OLD  TOWN,  CITY  OF  

ORONO,  TOWN  OF 

PENOBSCOT.  TOWN  OF 

PORTLAND,  CITY  OF  

PORTLAND,  CITY  OF  

PRINCETON,  TOWN  OF 

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF  

RAYMOND,  TOWN  OF 

RAYIi^DND,  TOWN  OF 

ROME,  TOWN  OF  

ROME,  TOWN  OF  

RUMFORD.  TOWN  OF 

SACO.  CITY  OF 

SKOWHEGAN,  TOWN  OF  

SOUTHPORT.  TOWN  OF 

ST  ALBANS.  TOWN  OF  

STANDISH,  TOWN  OF  

STANDISH,  TOWN  OF  

STANDISH,  TOWN  OF  

STANDISH,  TOWN  OF  

STEUBEN.  TOWN  OF  

SURRY,  TOWN  OF 


Map  panel 


2301 49001 OB 

2301490010B 

2303840005A 

2303840005A 

230384001  OA 

23001 9001 5C 

2301060005C 

23028300106 

23028300206 

23010700056 

230332—01  A 

23016800096 

2301690014C 

23016900056 

23016900036 

2301 69001 X 

2301 69001 4D 

23033400256 

23033400256 

230361— 02A 

230361 -03A 

230361— 02A 

230348— 04A 

230348— 04A 

230348— 04  A 

230346— 04A 

230348— 02A 

230349001 7A 

23008500106 

230285001 OA 

230285001 OA 

230912-036 

23000400106 

23010900156 

23010900206 

2301 72001 7A 

230427— 01 A 

23023800156 

23033600206 

230033600156 

230395—03 

230024—196 

230024—156 

23009500036 

23024100056 

23005000156 

23005000216 

230398—056 

2301780008C 

2301120002A 

2301120001A 

23011300106 

230290001 5A 

23005100086 

230051 0007C 

2303200005C 

230320001 OC 

2303200025C 

23020500206 

23020500106 

23024600056 

23024600106 

23009900096 

2301550029C 

2301280020C 

23022100026 

230369— 03  A 

23020700256 

230207001 5C 

23020700106 

23020700106 

230323— 02A 

230296 


Detemfiination 
date 


13-FE6-2002 
10-JUN-2002 
13-MAR-2002 
10-APR-2002 
01-MAY-2002 
22-FEe-2002 
29-MAR-2002 
08-FE6-2002 
27-FE6-2002 
03-APR-2002 
17-APR-2002 
16-APR-2002 
30-JAN-2002 
27-FE6-2002 
17-APR-2002 
26-APR-2002 
26-APR-2002 
30-JAN-2002 
03-APR-2002 
19-APR-2002 
01-MAY-2002 
05-JUN-2002 
27-FE6-2002 
20-MAR-2002 
05-APR-2002 
01-MAY-2002 
08-MAY-2002 
05-JUN-2002 
27-FEe-2002 
09-JAN-2002 
01-FEB-2002 
21-JUN-2002 
12-JUN-2002 
09-JAN-2002 
15-MAR-2002 
19-APR-2002 
11-JAN-2002 
13-MAR-2002 
01-FEB-2002 
01-MAY-2002 
27-FE6-2002 
04-JAN-2002 
22-FE6-2002 
03-APR-2002 
05-JUN-2002 
08-MAY-2002 
10-MAY-2002 
23-JAN-2002 
19-APR-2002 
08-MAY-2002 
29-MAY-2002 
08-MAY-2002 
24-MAY-2002 
29-MAR-2002 
05-JUN-2002 
16-MAY-2002 
16-MAY-2002 
16-MAY-2002 
10-APR-2002 
15-MAY-2002 
06-FE6-2002 
22-MAY-2002 
20-MAR-2002 
05-JUN-2002 
14-MAR-2002 
13-FE6-2002 
19-APR-2002 
20-MAR-2002 
10-APR-2002 
15-MAY-2002 
05-JUN-2002 
25-JAN-2002 
11-MAR-2002 


Case  No. 


Type 


02-01 -0522A 
02-01-1090A 
02-OHD614A 
02-01 -0774A 
02-01 -0952A 
02-01 -0674A 
02-01 -0626A 
02-01 -0320A 
02-01 -0406A 
02-01 -0574A 
02-01 -0872A 
02-01 -01 7P 
02-01 -0474A 
02-01 -0586A 
02-01 -0876A 
02-01 -0854A 
02-01  ■0854A 
01-01-1418A 
02-01 -0670A 
02-01-0910A 
02-01 -0940A 
02-01-1 152A 
02-01 -0646A 
02-01 -0644A 
02-01 -0528A 
02-01 -0954A 
02-01 -0990A 
02-01  •0894A 
02-01 -0630A 
02-01 -01 94A 
02-01 -0562A 
02-01 -0810A 
02-01-1048A 
02-01 -01 56A 
02-01  ■0692A 
02-01 -0860A 
02-01-0066A 
02-01 -0696A 
02-01 -0300A 
02-01 -0944A 
02-01 -0648A 
02-01 -0340A 
02-01 -0542A 
02-01 -0682A 
02-01-1086A 
02-01-1006A 
02-01 -0920A 
02-01 -0268A 
02-01 -0472A 
02-01 -0976A 
02-01  ■O970A 
02-01 -0864A 
02-01 -0926A 
02-01 -0600A 
02-01-1 142A 
02-01-1 160V 
02-01-1 160V 
02-01-1 160V 
02-01 -0806A 
02-01 -0914A 
02-01 -0414A 
02-01-1128A 
02-01 -051 6A 
02-01 -1174A 
02-01 -0720A 
02-01 -0582A 
02-01 -0888A 
02-01 -0716A 
02-01 -0786A 
02-01 -1076A 
02-01-1046A 
02-01 -0442X 
02-01 -0540A 


02 
02 
02 
02 
02 
02 
02 
18 
18 
02 
02 
05 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
18 
02 
19 
19 
19 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region 


State 


Community 


Map  panel 


01  . 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 


ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
ME 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
i  NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 
NH 


T17  R05  WELS,  TOWNSHIP  OF  .. 

TRENTON,  TOWN  OF 

TRENTON,  TOWN  OF 

TURNER,  TOWN  OF  

UNION.TOWN  OF  

VINALHAVEN,  TOWN  OF  

VINALHAVEN,  TOWN  OF  

VINALHAVEN,  TOWN  OF  

VINALHAVEN,  TOWN  OF  

WARREN,  TOWN  OF  

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WATERBORO,  TOWN  OF 

WEST  BATH,  TOWN  OF  

WESTON,  TOWN  OF  

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM.  TOWN  OF 

WINDHAM,  TOWN  OF 

WINDHAM,  TOWN  OF 

YARMOUTH,  TOWN  OF 

ALEXANDRIA,  TOWN  OF  

ALLENSTOWN,  TOWN  OF  

BARTLETT.  TOWN  OF  

BENNINGTON,  TOWN  OF  

BENNINGTON,  TOWN  OF  

CONCORD,  CITY  OF  

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

DURHAM,  TOWN  OF  

DURHAM,  TOWN  OF  

EPPING,  TOWN  OF 

FRANCONIA,  TOWN  OF  

FRANKLIN,  CITY  OF  

GOFFSTOWN,  TOWN  OF  

HAMPSTEAD,  TOWN  OF  

HILL,  TOWN  OF 

HUDSON,  TOWN  OF 

KEENE,  CITY  OF  

KEENE,  CITYOF  

LONDONDERRY,  TOWN  OF  

MANCHESTER,  CITY  OF  

MEREDITH,  TOWN  OF  

MERRIMACK,  TOWN  OF  

MERRIMACK,  TOWN  OF  

MOULTONBOROUGH,  TOWN  OF 

NEW  DURHAM,  TOWN  OF  

NEW  DURHAM,  TOWN  OF  

NORTH  HAMPTON,  TOWN  OF  ... 

PELHAM,  TOWN  OF  

PLYMOUTH,  TOWN  OF  

PORTSMOUTH,  CITY  OF  

RINDGE,  TOWN  OF  

SANBORNTON,  TOWN  OF 

STRAFFORD,  TOWN  OF  

STRAFFORD,  TOWN  OF  

TAMWORTH,  TOWN  OF  

THORNTON,  TOWN  OF 

WAKEFIELD,  TOWN  OF  

WAKEFIELD.  TOWN  OF  

WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  

i  WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  


230454— 04A 
230299001 OA 
230299001 OA 
23001 00006B 
230080001 5C 
230230— 04  A 
230230— 04  A 
230230— 04  A 
230230— 01 A 
230081 001 5B 
2301990003C 
2301990004C 
2301990007C 
2301990004C 
23019900030 
2301990004C 
2301990007C 
2301990003C 
2301990003C 
230211 001 5A 
230039—01 
2301890030B 
2301890030B 
2301890035B 
2301 89001 5B 
2301 89001 5B 
2301 89001 5B 
2300550005B 
330041 0003C 
3301030005B 
33001 00005B 
3300840005C 
3300840005C 
3301100025B 
3300110015B 
33001 1001 OB 
3301460015C 
3301 46001 OC 
3301 29001 OB 
3300530005B 
3301 13001 OB 
330087001 OB 
33021 10005A 
330214—08  A 
3300920005B 
3300230008D 
3300230008D 
3301340002B 
3301690020B 
3300060005B 
3300950005A 
3300950005A 
33001 50004C 
330227001 OB 
330227001 OB 
3302320005B 
3301000006B 
3300720005C 
3301 39001 9B 
3301 89001 OB 
330008001 OB 
33019600200 
33019600300 
33001800108 
330075—14  B 
33001 90005A 
33001 90005A 
33001 90005A 
33001 90005A 
33001 90005A 
3300190005A 
33001 90005A 
33001 90005A 


Determination 
date 


08-FEB-2002 
22-FEB-2002 
13-MAR-2002 
12-JUN-2002 
15-MAR-2002 
03-APR-2002 
05-APR-2002 
01-MAY-2002 
21-JUN-2002 
15-MAR-2002 
13-FEB-2002 
20-MAR-2002 
01-MAY-2002 
08-MAY-2002 
29-MAY-2002 
29-MAY-2002 
29-MAY-2002 
10-JUN-2002 
14-JUN-2002 
24-MAY-2002 
20-MAR-2002 
30-JAN-2002 
27-FEB-2002 
15-MAR-2002 
12-APR-2002 
10-MAY-2002 
05-JUN-2002 
10-APR-2002 
12-APR-2002 
11-MAR-2002 
08-MAY-2002 
13-FEB-2002 
13-MAR-2002 
26-JUN-2002 
26-APR-2002 
01-MAY-2002 
13-FEB-2002 
12-APR-2002 
03-MAY-2002 
24-MAY-2002 
08-MAY-2002 
23-JAN-2002 
24-MAY-2002 
22-MAR-2002 
27-FEB-2002 
25-JAN-2002 
22-MAR-2002 
27-MAR-2002 
13-MAR-2002 
05-JUN-2002 
16-JAN-2002 
22-FEB-2002 
11-JAN-2002 
11-JAN-2002 
22-MAR-2002 
27-MAR-2002 
27-FEB-2002 
13-MAR-2002 
03-APR-2002 
27-MAR-2002 
22-FEB-2002 
03-MAY-2002 
03-MAY-2002 
20-MAR-2002 
19-APR-2002 
04-JAN-2002 
11-JAN-2002 
11-JAN-2002 
18-JAN-2002 
25-JAN-2002 
25-JAN-2002 
25-JAN-2002 
13-FEB-2002 


Case  No. 


Type 


Region 


02-01 -0482A 
02-01 -0456A 
02-01 -0678A 
02-01 -1188A 
02-01 -0752A 
02-01 -0488A 
02-01 -0486A 
02-01 -0790A 
02-01-1 01  OA 
02-01 -0468A 
02-01 -0496A 
02-01 -0632A 
02-01 -0998A 
02-01 -1034A 
02-01 -0748A 
02-01 -0748A 
02-01 -0748A 
02-01-1 138A 
02-01-1032A 
02-01 -0578A 
02-01 -0538A 
02-01 -0252A 
02-01 -0590A 
02-01 -071 8A 
02-01 -0804A 
02-01 -1066A 
02-01 -1134A 
02-01 -0500A 
02-01 -0904A 
02-01-0548A 
02-01 -0606A 
02-01 -01 60A 
02-01 -0292A 
02-01 -0622A 
02-01 -0800A 
02-01 -0978A 
02-01 -0438A 
02-01 -091 8A 
02-01 -0928A 
02-01-1  t36A 
02-01 -0886A 
02-01 -021 8A 
02-01-1 11  OA 
02-01 -021 6A 
02-01 -0598A 
02-01 -0556A 
02-01 -0766A 
02-01 -0584A 
02-01 -0684A 
02-01 -0568A 
02-01 -0372A 
02-01 -0332A 
02-01 -0334A 
02-01 -0448A 
02-01 -0700A 
02-01 -0824A 
02-01 -0712A 
02-01 -0742A 
02-01 -0862A 
02-01 -0798A 
02-01 -0530A 
02-01-1 158V 
02-01-1 158V 
02-01 -0750A 
02-01 -0400A 
02-01 -0296A 
02-01 -0432A 
02-01 -0466A 
02-01 -0494A 
02-01 -051  OA 
02-01 -0532A 
02-01 -0536A 
02-01 -0634A 


02 

18 

18 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

19 

19 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
02 
02 
02 


state 


NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

NH 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

Rl 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

VT 

NJ 

NJ 

NJ 

NJ 


Community 


WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  

WAKEFIELD,  TOWN  OF  

WARREN,  TOWN  OF  

WARREN,  TOWN  OF  

WEBSTER,  TOWN  OF  

WEBSTER,  TOWN  OF 

WEBSTER,  TOWN  OF  

WEBSTER,  TOWN  OF  

WEBSTER.  TOWN  OF  

WEBSTER,  TOWN  OF  

WEBSTER,  TOWN  OF  

WEBSTER,  TOWN  OF  

WEBSTER.  TOWN  OF  

WEBSTER,  TOWN  OF  

COVENTRY,  TOWN  OF  

CRANSTON,  CITY  OF 

CRANSTON,  CITY  OF 

CRANSTON,  CITY  OF 

CRANSTON.  CITY  OF 

CRANSTON,  CITY  OF 

NEWPORT,  CITY  OF 

NORTH  KINGSTOWN,  TOWN  OF  

NORTH  KINGSTOWN,  TOWN  OF  

PORTSMOUTH.  TOWN  OF 

WARWICK.  CITYOF  

WESTERLY,  TOWN  OF  

WESTERLY.  TOWN  OF  

ALBURG,  TOWN  OF  

BARRE,  CITY  OF 

BELVIDERE.  TOWN  OF  

BERLIN.  TOWN  OF  

CAVENDISH.  TOWN  OF  

CAVENDISH,  TOWN  OF  

CHARLESTON.  TOWN  OF 

COLCHESTER,  TOWN  OF 

ESSEX,  TOWN  OF  

FERRISBURG,  TOWN  OF 

GEORGIA.  TOWN  OF  

GRAFTON.  TOWN  OF 

GROTON,  TOWN  OF  

HYDE  PARK,  TOWN  OF  

LINCOLN,  TOWN  OF 

MANCHESTER,  TOWN  OF  

MONTPELIER.  CITY  OF 

MONTPELIER.  CITY  OF 

MONTPELIER,  CITY  OF 

MORETOWN,  TOWN  OF  

MORGAN,  TOWN  OF  

MORGAN,  TOWN  OF  

MORGAN.  TOWN  OF  

NEWFANE.  TOWN  AND  VILLAGE  OF 

NEWPORT,  CITY  OF 

NORTHFIELD,  TOWN  OF  

PITTSFORD,  TOWN  OF 

PITTSFORD.  TOWN  OF 

PLYMOUTH,  TOWN  OF  

RUTLAND,  TOWN  OF  

SOUTH  BURLINGTON,  CITY  OF 

STOWE,  TOWN  OF  

STOWE,  TOWN  OF  

UNDERHILL,  TOWN  OF 

WALLINGFORD.  TOWN  OF 

WATERBURY,  TOWN  OF  

WATERBURY,  VILLAGE  OF  

WELLS,  TOWN  OF  

WESTFIELD.  TOWN  OF 

WESTMINSTER,  TOWN  OF 

WESTON,  TOWN  OF 

BERKELEY  HEIGHTS,  TOWNSHIP  O 
BERKELEY  HEIGHTS,  TOWNSHIP  O 
BERKELEY  HEIGHTS.  TOWNSHIP  O 
BERKELEY  HEIGHTS.  TOWNSHIP  O 


Map  panel 


33001 90005A 
3300190005A 
3300190005A 
3301680025C 
3301680025C 
3302360005B 
3302360005B 
3302360005B 
33023600056 
33023600056 
33023600056 
33023600056 
33023600056 
33023600056 
33023600056 
44000400076 
44539600056 
44539600066 
44539600056 
44539600066 
44539600096 
4454030002F 
445404001 3C 
44540400066 
4454050004D 
4454090009D 
44541 0001 5D 
4454100020E 
500221 001 OA 
50010500016 
50022700136 
50010600096 
50014500206 
50014500206 
500083— 04A 
50003300066 
50003400116 
50000200206 
50021 70007A 
5001 29001 OD 
50002600106 
5002300002B 
50000700156 
50001500206 
5055180003A 
50551 80002A 
50551 80002A 
5001160001C 
500255— H02 
500255— H02 
500255— H02 
50013300206 
50008600036 
50011800026 
50009800156 
50009800256 
50015100056 
50026700056 
50019500066 
5000660020D 
5000660035D 
50004200176 
50010300056 
5001230032C 
5001 220001 C 
50027100016 
500257—066 
50013900086 
5001 57001 OD 
3404590003E 
3404590001 E 
3404590003E 
3404590003E 


Detemnination 
date 


22-FEB-2002 
22-FEB-2002 
03-APR-2002 
16-JAN-2002 
13-FEB-2002 
25-JAN-2002 
08-FEB-2002 
0e-FE6-2002 
06-FE6-2002 
0e-FE6-2002 
06-FE6-2002 
08-FEB-2002 
08-FEB-2002 
0e-FE6-2002 
11-MAR-2002 
16-JAN-2002 
04-JAN-2002 
23-JAN-2002 
20-FE6-2002 
05-APfl-2002 
10-MAY-2002 
01-MAY-2002 
05-APR-2002 
10-APR-2002 
19-JUN-2002 
20-MAR-2002 
12-JUN-2002 
12-JUN-2002 
22-FE6-2002 
11-MAR-2002 
10-APR-2002 
24-MAY-2002 
06-FE8-2002 
01-MAY-2002 
27-FE6-2002 
05-JUN-2002 
22-MAR-2002 
04-JAN-2002 
22-MAY-2002 
01-MAY-2002 
09-JAN-2002 
03-MAY-2002 
24-APR-2002 
03-MAY-2002 
13-FEB-2002 
27-MAR-2002 
12-APR-2002 
27-MAR-2002 
09-JAN-2002 
23-JAN-2002 
25-JAN-2002 
22-FEB-2002 
22-MAY-2002 
25-JAN-2002 
09-JAN-2002 
16-JAN-2002 
04-JAN-2002 
11-MAR-2002 
24-APR-2002 
24-APR-2002 
01-MAY-2002 
09-JAN-2002 
09-JAN-2002 
29-MAR-2002 
13-FEB-2002 
04-JAN-2002 
16-JAN-2002 
01-MAY-2002 
22-FEB-2002 
16-JAN-2002 
16-JAN-2002 
22-FEB-2002 
08-MAR-2002 


Case  No. 


Type 


02-01 -0430A 
02-01 -0526A 
02-01 -051 2A 
02-01 -0240A 
02-01 -0374A 
02-01 -0352A 
02-01 -0344A 
02-01 -0350A 
02-01 -0354A 
02-01 -0356A 
02-01 -0358A 
02-01 -0360A 
02-01 -0362A 
02-01 -0364A 
02-01 -0738A 
02-01 -031 4A 
02-01-0222A 
02-01 -0256A 
02-01 -0476A 
02-01 -0892A 
02-01 -0980A 
02-01 -1020A 
02-01 -0802A 
02-01 -0396A 
02-01 -1072A 
02-01 -0730A 
02-01-1 178A 
02-01 -688P 
02-01 -0694A 
02-01 -0664A 
02-01 -0922A 
02-01 -0964A 
02-01  ■0588A 
02-01 -0916A 
02-01 -0728A 
02-01 -0984A 
02-01 -0662A 
02-01 -0342A 
02-01-1018A 
02-01 -1024A 
02-01 -0452A 
02-01 -1026A 
02-01 -0832A 
02-01 -1028A 
02-01 -0428A 
02-01 -0834A 
02-01 -0948A 
02-01 -0856A 
02-01 -0434A 
02-01 -0508A 
02-01 -0554A 
02-01 -0702A 
02-01 -1084A 
02-01 -0544A 
02-01 -0444A 
02-01 -0484A 
02-01 -0080A 
02-01 -0736A 
02-01 -0656A 
02-01 -1062A 
02-01 -0968A 
02-01 -0420A 
02-01 -0446A 
02-01 -0862A 
02-01 -0460A 
02-01 -0378A 
02-01 -0490A 
02-01 -0884A 
02-01 -0668A 
02-02-0326A 
02-02-0368A 
02-02-0540A 
02-02-0714A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
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Region 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


State 


NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ* 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 

NJ 


Community 


BERKELEY  HEIGHTS,  TOWNSHIP  O  .... 
BERKELEY  HEIGHTS,  TOWNSHIP  O  .... 
BERKELEY  HEIGHTS,  TOWNSHIP  O  .... 

BERKELEY,  TOWNSHIP  OF  

BERKELEY,  TOWNSHIP  OF  

BERKELEY,  TOWNSHIP  OF 

BERKELEY,  TOWNSHIP  OF  

BERNARDS,  TOWNSHIP  OF 

BERNARDS,  TOWNSHIP  OF 

BORDENTOWN,  TOWNSHIP  OF  

BRICK,  TOWNSHIP  OF 

BYRAM,  TOWNSHIP  OF  

CARNEYS  POINT,  TOWNSHIP  OF  

CARNEYS  POINT,  TOWNSHIP  OF  

CARNEYS  POINT.  TOWNSHIP  OF  

DELAWARE,  TOWNSHIP  OF 

DOVER,  TOWNSHIP  OF  

DOVER,  TOWNSHIP  OF  

DOVER,  TOWNSHIP  OF  

DOVER,  TOWNSHIP  OF  

DOVER,  TOWNSHIP  OF  

DOWNE,  TOWNSHIP  OF  

EAST  HANOVER,  TOWNSHIP  OF  

EAST  HANOVER,  TOWNSHIP  OF  

EDISON,  TOWNSHIP  OF  

EWING,  TOWNSHIP  OF 

FAIR  LAWN,  BOROUGH  OF  

FAIR  LAWN,  BOROUGH  OF  

FLORHAM  PARK,  BOROUGH  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMILTON,  TOWNSHIP  OF  

HAMMONTON,  TOWN  OF  

HAMMONTON,  TOWN  OF  

HANOVER,  TOWNSHIP  OF  

HANOVER,  TOWNSHIP  OF  

HILLSBOROUGH,  TOWNSHIP  OF  

HO-HO-KUS,  BOROUGH  OF  

HOPEWELL,  TOWNSHIP  OF  

JERSEY  CITY,  CITY  OF 

LAKEWOOD,  TOWNSHIP  OF  

LAWRENCE,  TOWNSHIP  OF  

LINCOLN  PARK,  BOROUGH  OF  

LIVINGSTON,  TOWNSHIP  OF  

LIVINGSTON,  TOWNSHIP  OF  

LIVINGSTON,  TOWNSHIP  OF  

LIVINGSTON.  TOWNSHIP  OF  

LOWER  ALLOWAYS  CREEK,  TOWNSH 

LUMBERTON,  TOWNSHIP  OF  

LUMBERTON,  TOWNSHIP  OF  

MADISON,  BOROUGH  OF 

MADISON,  BOROUGH  OF 

MAHWAH,  TOWNSHIP  OF  

MAHWAH,  TOWNSHIP  OF  

MANALAPAN,  TOWNSHIP  OF 

MANALAPAN,  TOWNSHIP  OF 

MANALAPAN,  TOWNSHIP  OF 

MANALAPAN,  TOWNSHIP  OF 

MANALAPAN,  TOWNSHIP  OF 

MANASQUAN,  BOROUGH  OF  

MANASQUAN,  BOROUGH  OF  

MANASQUAN,  BOROUGH  OF  

MARGATE  CITY,  CITY  OF  

MEDFORD.  TOWNSHIP  OF 

MEDFORD,  TOWNSHIP  OF 

MEDFORD,  TOWNSHIP  OF 

MEDFORD,  TOWNSHIP  OF 

MIDDLESEX,  BOROUGH  OF  

MIDDLETOWN,  TOWNSHIP  OF  


Map  panel 


3404590003E 

3404590001 E 

3404590003E 

3403690004C 

3403690003E 

340369001  IE 

3403690020E 

34042800058 

340428001 OB 

3400880004C 

3452850007E 

3405570005A 

340424001 OB 

340424001 OB 

340424001 OB 

3405060002B 

3452930007D 

345293001 OD 

345293001 OD 

345293001  ID 

345293001  ID 

340167— 04B 

340341 0005D 

340341 0005D 

340261 0004C 

3452940003D 

34003C0186F 

34003C0167F 

3403420005D 

340246001 5C 

340246001 5C 

340246001 5C 

3402460005B 

340246001 5C 

340246001 5C 

3402460005B 

34001 0001 OC 

34001 0001 5C 

3403430005D 

3403430005D 

340436001 5B 

34003C0176F 

345298001 5E 

3402230004B 

340378-O2A 

34025000028 

34530000018 

3401850004E 

3401850003E 

3401850002E 

3401850004E 

34041600078 

34010000058 

34010000058 

3403470002C 

340347000X 

34003C0066F 

3400X0066F 

3403080001 A 

3403080001 A 

3403080001 A 

3403080001 A 

3403080001 A 

3453030001 C 

3453030001 C 

3453030001 C 

3453040001 C 

34010400058 

34010400108 

34010400108 

34010400108 

34530500018 

34031 30002B 


Detemnination 
date 


27-MAR-2002 
17-APR-2002 
17-MAY-2002 
26-APR-2002 
04-JUN-2002 
04-JUN-2002 
04-JUN-2002 
05-MAR-2002 
05-MAR-2002 
03-MAY-2002 
08-MAR-2002 
27-MAR-2002 
22J^EB-2002 
26-APR-2002 
03-MAY-2002 
12-JUN-2002 
10-APR-2002 
26-APR-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
26-APR-2002 
29-MAR-2002 
26-JUN-2002 
12-JUN-2002 
15-MAY-2002 
06-FE8-2002 
26-APR-2002 
08-FE8-2002 
16-JAN-2002 
22-FEB-2002 
22-FE8-2002 
26-MAR-2002 
29-MAR-2002 
10-APR-2002 
26-JUN-2002 
11-JAN-2002 
16-JAN-2002 
26-APR-2002 
29-MAY-2002 
12-JUN-2002 
06-FE8-2002 
22-FEB-2002 
06-FEB-2002 
17-APR-2002 
16-JAN-2002 
01-MAY-2002 
06-FE8-2002 
17-APR-2002 
15-MAY-2002 
29-MAY-2002 
17-APR-2002 
06-FE8-2002 
06-FE8-2002 
18-APR-2002 
18-APR-2002 
29-MAR-2002 
03-APR-2002 
17-APR-2002 
17-APR-2002 
26-APR-2002 
17-MAY-2002 
12-JUN-2002 
06-FE8-2002 
20-FE8-2002 
24-APR-2002 
17-APR-2002 
18-JAN-2002 
17-APR-2002 
01-MAY-2002 
01-MAY-2002 
12-APR-2002 
23-JAN-2002 


Case  No. 


02-02-0688A 

02-02-0932A 

02-02-0968A 

02-02-0982A 

02-02-1 310V 

02-02-1 310V 

02-02-1 310V 

02-02-0654V 

02-02-0654V 

02-02-0676A 

02-02-0740A 

02-02-0504A 

02-02-0630A 

02-02-0988A 

02-02-1 034A 

02-02-1 096A 

02-02-091 2A 

02-02-0994A 

02-02-1 074A 

02-02-1 074A 

02-02-1 120A 

02-02-0950A 

02-02-0486A 

02-02-1 31 2A 

02-02-0600A 

02-02-0322A 

02-02-0530A 

02-02-1 004A 

02-02-0534A 

02-02-0260A 

02-02-0484A 

02-02-0568A 

02-02-0694A 

02-02-0720A 

02-02-0866A 

02-02-1 398A 

02-02-01 92A 

02-02-0376A 

02-02-0742A 

02-02-1 028A 

02-02-1 144A 

02-02-0528A 

02-02-0644A 

02-02-0544A 

02-02-071 6A 

02-02-0392A 

02-02-0664A 

01-02-1372A 

02-02-0828A 

02-02-1 076A 

02-02-1 166A 

02-02-0860A 

02-02-0236A 

02-02-0238A 

02-02-0842V 

02-02-0842V 

02-02-0344A 

02-02-0398A 

02-02-0430A 

02-02-0850A 

02-02-0852A 

02-02-0640A 

02-02-1 084A 

02-02-0324A 

02-02-0592A 

02-02-0840A 

02-02-0764A 

02-02-0432A 

02-02-071 8A 

02-02-0602A 

02-02-0786A 

02-02-0680A 

02-02-0470A 


Type 


Region 


02 

02 

17 

02 

19 

19 

19 

19 

19 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

17 

02 

02 

02 

02 

19 

19 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

17 

02 
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02 
02 
02 
02 
02 
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02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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02 
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02 
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02 
02 
02 
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02 
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02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NJ 
NY 
NY 
NY 
NY 
NY 
NY 


Community 


MIDDLETOWN.  TOWNSHIP  OF  

MONROE.  TOWNSHIP  OF 

M0NTV1LLE.  TOWNSHIP  OF  

MOORESTOWN.  TOWNSHIP  OF 

MOORESTOWN,  TOWNSHIP  OF 

MOUNT  LAUREL.  TOWNSHIP  OF  

MOUNT  LAUREL.  TOWNSHIP  OF  

NEW  PROVIDENCE.  BOROUGH  OF  .. 
NEW  PROVIDENCE,  BOROUGH  OF  .. 

NUTLEY.TOWN  OF  

OAKLAND.  BOROUGH  OF  

OAKLAND.  BOROUGH  OF  

OCEAN.  TOWNSHIP  OF 

OLD  BRIDGE.  TOWNSHIP  OF  

OLD  TAPPAN.  BOROUGH  OF 

PALMYRA.  BOROUGH  OF  

PALMYRA,  BOROUGH  OF  

PALMYRA,  BOROUGH  OF  

PARAMUS,  BOROUGHS  OF  

PARAMUS,  BOROUGHS  OF  

PARAMUS.  BOROUGHS  OF  

PEMBERTON,  TOWNSHIP  OF 

PEMBERTON.  TOWNSHIP  OF  

PENNSVILLE.  TOWNSHIP  OF 

PEQUANNOCK.  TOWNSHIP  OF  

PEQUANNOCK.  TOWNSHIP  OF  

PITTSGROVE.  TOWNSHIP  OF 

POINT  PLEASANT  BEACH.  BOROUG 
POINT  PLEASANT  BEACH,  BOROUG 

POINT  PLEASANT,  BOROUGH  OF 

POINT  PLEASANT.  BOROUGH  OF 

RAMSEY.  BOROUGH  OF  

ROSELAND.  BOROUGH  OF 

ROSELLE.  BOROUGH  OF  

ROXBURY,  TOWNSHIP  OF 

SOMERS  POINT.  CITY  OF  

SOUTHAMPTON.  TOWNSHIP  OF 

SOUTHAMPTON.  TOWNSHIP  OF 

STAFFORD.  TOWNSHIP  OF  

SUMMIT.  CITY  OF 

UNION  BEACH.  BOROUGH  OF  

UNION.  TOWNSHIP  OF  

UNION,  TOWNSHIP  OF  

UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER,  BOROUGH  .. 
UPPER  SADDLE  RIVER,  BOROUGH  .. 
UPPER  SADDLE  RIVER,  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 
UPPER  SADDLE  RIVER.  BOROUGH  .. 

VERNON.  TOWNSHIP  OF  

WANAQUE.  BOROUGH  OF 

WANAQUE.  BOROUGH  OF 

WARREN,  TOWNSHIP  OF 

WASHINGTON,  TOWNSHIP  OF  

WAYNE.  TOWNSHIP  OF 

WEST  MILFORO.  TOWNSHIP  OF 

WESTFIELD.  TOWN  OF 

WEYMOUTH.  TOWNSHIP  OF  _.., 

WHARTON.  BROUGH  OF 

WILDWOOD  CREST,  BOROUGH  OF  ... 

WINSLOW.  TOWNSHIP  OF  

AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF 

AMHERST.  TOWN  OF 

AMHERST,  TOWN  OF 


Map  panel 

Detemilnation 
date 

Case  No. 

Type 

34031300028 

21-JUN-2002 

02-02-1 200A 

02 

34026900060 

27-MAR-2002 

02-02-0492A 

17 

3403490003C 

15-MAY-2002 

02-02-0906A 

02 

3401050006B 

27-MAR-2002 

02-02-061 OA 

02 

34010500106 

26-JUN-2002 

02-02-1282A 

02 

3401 07001 OE 

20-MAR-2002 

02-02-0578A 

01 

3401 07001 OE 

10-APR-2002 

02-02-0e56A 

02 

3453060001 C 

04-JAN-2002 

02-02-0068A 

02 

3453060001 D 

27-MAR-2002 

02-02-0560A 

02 

3401 91 0001 C 

27-MAR-2002 

02-02-0760A 

02 

34003C0061F 

26-APR-2002 

02-02-0990A 

01 

34003C0061F 

03-MAY-2002 

02-02-0992A 

01 

3403190005D 

12-JUN-2002 

02-02-O802A 

02 

3402650006D 

12-JUN-2002 

02-02-1 152A 

02 

34003C0113F 

2S>JUN-2002 

02-02-1 304A 

02 

3401100001C 

06-FEB-2002 

02-02-0548A 

02 

3401100001C 

22-FEB-2002 

02-02-0450A 

01 

3401100001C 

15-MAR-2002 

02-02-0624A 

02 

34003C0178F 

11-JAN-2002 

01-02-1 11 4A 

01 

34003C0187F 

08-MAR-2002 

02-02-041 4A 

02 

34003C0191F 

27-MAR-2002 

02-02-0734A 

02 

3401120035A 

24-APR-2002 

02-02-0672A 

02 

3401120025A 

01-MAY-2002 

02-02-0724A 

02 

34051 20003B 

17-MAY-2002 

02-02-0600A 

02 

34531 10003C 

23-JAN-2002 

02-02-0490A 

02 

345311 0001 C 

26-APR-2002 

02-02-0922A 

02 

340421—098 

15-MAY-2002 

02-02-1 086A 

02 

3403880001 D 

26-APR-2002 

02-02-1 026A 

02 

3403880001 D 

03-MAY-2002 

02-02-0998A 

02 

34531300018 

04-JAN-2002 

02-02-O328A 

02 

34531300018 

16-JAN-2002 

02-02-0382A 

02 

34003C0059F 

22-FEB-2002 

02-02-0352A 

01 

3401930003C 

01-MAY-2002 

02-02- 1008A 

17 

3404720001 A 

15-MAY-2002 

02-02-1 052A 

02 

34036200098 

26-APR-2002 

02-02-0980A 

02 

34001700018 

01-MAY-2002 

02-02-071  OA 

02 

34011500158 

03-MAY-2002 

02-02-0762A 

02 

34011500058 

12-JUN-2002 

02-02-1 198A 

02 

3403930009C 

10-APR-2002 

02-02-0642A 

02 

34047600018 

03-MAY-2002 

02-02-1 102V 

19 

340331 0001 D 

15-MAR-2002 

02-02-0702A 

02 

3404770001 A 

01-MAY-2002 

02-02-0952A 

02 

3404770001 A 

15-MAY-2002 

02-02-0906A 

02 

34003C0078G 

14-JUN-2002 

02-02-061 2A 

02 

34003C0079G 

14-JUN-2002 

02-02-081 4A 

01 

34003C0086G 

14-JUN-2002 

02-02- 1228A 

02 

34003C0086G 

14-JUN-2002 

02-02-1234A 

02 

3400X0086G 

19-JUN-2002 

02-02-1230A 

02 

34003C0078G    * 

19-JUN-2002 

02-02-1232A 

02 

34003C0079G 

19-JUN-2002 

02-02- 1236A 

02 

34003C0079G 

19-JUN-2002 

02-02-1 238A 

02 

34003C0079G 

21-JUN-2002 

02-02-1 220A 

02 

34003C0086G 

21-JUN-2002 

02-02- 1222A 

02 

34003C0079G 

21-JUN-2002 

02-02- 1224A 

02 

34003C0078G 

21-JUN-2002 

02-02-1 226A 

02 

340561 0035A 

03-MAY-2002 

02-02- 1036A 

02 

34040900018 

17-APR-2002 

02-02-0750A 

17 

3404090004C 

01-MAY-2002 

02-02-0924A 

02 

3404460005B 

05-JAN-2002 

02-02-0426V 

19 

34003C0181F 

26-MAR-2002 

02-02-01 7P 

05 

34532700078 

17-APR-2002 

02-02-0878A 

02 

34041 10004B 

25-JAN-2002 

02-02-0466A 

02 

3404780001 B 

17-MAY-2002 

02-02- 1002A 

02 

34053600028 

11-JAN-2002 

02-02-0306A 

02 

34036400018 

03-MAY-2002 

02-02-1 072A 

01 

3453300001C 

25-FE8-2002 

02-02-01 3P 

08 

34014800268 

23-JAN-2002 

02-02-0032A 

02 

3602260004D 

04-JAN-2002 

02-02-01 24A 

02 

3602260004D 

04-JAN-2002 

02-02-01 26A 

02 

3602260004D 

04-JAN-2002 

02-02-01 30A 

02 

3602260007E 

04-JAN-2002 

02-02-01 34A 

02 

3602260004D 

16-JAN-2002 

01-02-1348A 

02 

3602260004D 

16-JAN-2002 

02-02-O452A 

02 
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Region   i   State 


02  1 

NY 

02  ' 

NY 

02   

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 
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NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

02  

NY 

Community 


AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMHERST,  TOWN  OF 

AMSTERDAM,  CITY  OF  

AMSTERDAM,  CITY  OF  

ARCADE,  TOWN  OF  

BABYLON,  VILLAGE  OF  

BELLMONT,  TOWN  OF  

BELLMONT,  TOWN  OF 

BIG  FLATS,  TOWN  OF 

BROOKHAVEN,TOWN  OF  ... 

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

BUFFALO,  CITY  OF  

CAMPBELL.  TOWN  OF  

CHARLTON,  TOWN  OF  

CHEEKTOWAGA,  TOWN  OF 

CHESTER,  TOWN  OF  

CHESTER,  TOWN  OF  

CHILI,  TOWN  OF  

CICERO,  TOWN  OF  

CICERO,  TOWN  OF  

CICERO,  TOWN  OF  

CICERO,  TOWN  OF  

CICERO,  TOWN  OF  

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE.  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARENCE,  TOWN  OF 

CLARKSTOWN,  TOWN  OF  . 
CLARKSTOWN,  TOWN  OF  . 
CLARKSTOWN,  TOWN  OF  . 
CLARKSTOWN,  TOWN  OF  . 
CLARKSTOWN,  TOWN  OF  . 
CLARKSTOWN,  TOWN  OF  . 
CLAY,  TOWN  OF 


Map  panel 


3602260007E 

360226001 2E 

3602260007E 

3602260007E 

3602260007E 

3602260006E 

3602260007E 

3602260007E 

3602260006E 

3602260004D 

3602260006E 

3602260004D 

3602260004D 

3602260004D 

3602260007E 

3602260007E 

3602260007E 

3602260007E 

3602260004D 

3602260007E 

3602260006E 

3602260006E 

3602260006E 

3604400002D 

360441— 04C 

3609390007C 

36103C0854G 

361392— 04A 

361392— 09A 

3601 48001 5E 

36103C0742G 

360230001 OC 

360230001 OC 

360230001 OC 

360230001 OC 

360230001 OC 

360230001 OC 

360230001 OC 

3607680005C 

36091 C0509E 

360231 0005E 

360609— 08A 

3608700005B 

36041 20020A 

3605720005D 

3605720003D 

3605720004D 

3605720004D 

3605720005D 

360232001 3C 

3602320005C 

360232001 4C 

3602320005C 

3602320005C 

3602320005C 

360232001 1C 

3602320005C 

3602320005C 

3602320005C 

360232001 3C 

360232001 3C 

360232001 3C 

3602320005C 

360232001 3C 

3602320005C 

3602320005C 

3606790004F 

360679001 OE 

360679001 4E 

360679001 4E 

3606790003E 

3606790004F 

360573001 OD 


Determination 
date 


25-JAN-2002 
06-FEB-2002 
06-FEB-2002 
22-FEB-2002 
22-FEB-2002 
22-FEB-2002 
22-FEB-2002 
22-FEB-2002 
08-MAR-2002 
29-MAR-2002 
17-APR-2002 
24-APR-2002 
24-APR-2002 
24-APR-2002 
24-APR-2002 
08-MAY-2002 
29-MAY-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
21-JUN-2002 
21-JUN-2002 
06-FEB-2002 
06-FEB-2002 
27-MAR-2002 
26-APR-2002 
06-FEB-2002 
24-APR-2002 
02-FEB-2002 
14-JUN-2002 
06-FEB-2002 
06-FEB-2002 
22-FEB-2002 
22-FEB-2002 
06-MAR-2002 
08-MAR-2002 
29-MAY-2002 
25-JAN-2002 
03-MAY-2002 
26-JAN-2002 
18-JAN-2002 
12-JUN-2002 
14-JUN-2002 
16-JAN-2002 
12-APR-2002 
12-APR-2002 
17-MAY-2002 
28-JUN-2002 
04-JAN-2002 
04-JAN-2002 
11-JAN-2002 
16-JAN-2002 
16-JAN-2002 
18-JAN-2002 
08-FEB-2002 
27-FEB-2002 
13-MAR-2002 
13-MAR-2002 
27-MAR-2002 
27-MAR-2002 
17-APR-2002 
24-APR-2002 
03-MAY-2002 
08-MAY-2002 
14-JUN-2002 
16-JAN-2002 
16-JAN-2002 
06-FEB-2002 
06=FEB-2002 
27-MAR-2002 
27-MAR-2002 
24-APR-2002 


Case  No. 


02-02-0396A 

02-02-0482A 

02-02-0536A 

02-02-01 28A 

02-02-0428A 

02-02-0552A 

02-02-0574A 

02-02-0636A 

02-02-0506A 

02-02-0628A 

02-02-0532A 

02-02-051 8A 

02-02-0520A 

02-02-0522A 

02-02-0524A 

02-02-0668A 

02-02-1 094A 

02-02-1 122A 

02-02-1 154A 

02-02-1 154A 

02-02-1 162A 

02-02-1 346A 

02-02-1 350A 

02-02-0362A 

02-02-0362A 

02-02-0284A 

02-02-0880A 

02-02-0474A 

02-02-071 2A 

99-02-071 P 

02-02-1 176A 

02-02-051 4A 

02-02-051 6A 

02-02-0512A 

02-02-0566A 

02-02-051 OA 

02-02-0300A 

02-02-1 142A 

02-02-0230A 

02-02-0704A 

00-02-01 3P 

02-02-0202A 

02-02-1 240A 

02-02-0894A 

02-02-0208A 

02-02-0804A 

02-02-0804A 

02-02-0970A 

02-02-1 114A 

02-02-0078A 

02-02-0374X 

02-02-01 44A 

01-02-1356A 

02-02-0270A 

01-02-1286A 

02-02-0380A 

01-02-1288A 

02-02-0562A 

02-02-0564A 

02-02-0670A 

02-02-081  OA 

02-02-061 8A 

02-02-0736A 

02-02-1 024A 

02-02-1 048A 

02-02-1 268A 

02-02-0338A 

02-02-0354A 

02-02-0384A 

02-02-0390A 

02-02-0254X 

02-02-0744A 

02-02-0442A 


Type 


Region 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

01 

02 

17 

17 

02 

02 

02 

02 

01 

01 

01 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


State 


NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 

NY 


Community 


COLLINS.TOWN  OF 

COPAKE,  TOWN  OF  

COPAKE.  TOWN  OF  

CORTLAND.  CITY  OF  

CORTLAND,  CITY  OF  

CORTLAND.  CITY  OF  

CORTLAND,  CITY  OF  

CORTLANDT,  TOWN  OF  

CORTLANDT.  TOWN  OF  

CORTLANDT.  TOWN  OF  

CROGHAN.  TOWN  OF 

DOVER.  TOWN  OF  

DRYDEN.  TOWN  OF 

EAST  FISHKILL.  TOWN  OF  .... 

ELLENBURG.  TOWN  OF  

ELLENVILLE.  VILLAGE  OF  

ELLERY,  TOWN  OF  

ELMA.TOWN  OF 

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS.  TOWN  OF  

EVANS.  TOWN  OF 

EVANS.  TOWN  OF  

EVANS,  TOWN  OF 

FAYETTEVILLE,  VILLAGE  OF 

FORT  ANN,  TOWN  OF 

FOWLER,  TOWN  OF 

FREEPORT,  VILLAGE  OF  .-. 

GAINES,  TOWN  OF 

GERMAN  FLATTS,  TOWN  OF 
GRAND  ISLAND,  TOWN  OF  .. 
GRAND  ISLAND,  TOWN  OF  .. 

GRANVILLE,  TOWN  OF  

GREAT  VALLEY,  TOWN  OF  .. 

GREECE,  TOWN  OF  

GREECE,  TOWN  OF  

GREECE.  TOWN  OF  

GREECE.  TOWN  OF  

GREECE,  TOWN  OF 

GREECE,  TOWN  OF 

GREECE,  TOWN  OF 

GREENE,  VILLAGE  OF  

GREIG,  TOWN  OF 

HAMBURG,  TOWN  OF 

HAMBURG,  TOWN  OF 

HAMLIN,  TOWN  OF 

HAMLIN,  TOWN  OF 

HANCOCK,  TOWN  OF  

HANCOCK,  TOWN  OF  

HANOVER.  TOWN  OF  

HEMPSTEAD.  TOWN  OF 

HENRIETTA.  TOWN  OF 

HENRIETTA.  TOWN  OF 

HURON,  TOWN  OF  

INDIAN  LAKE.  TOWN  OF 

IRONDEQUOIT.  TOWN  OF  .... 

ISLIP.TOWNSHIP  OF  

ISLIP.TOWNSHIP  OF  

ISLIP.TOWNSHIP  OF  

JAY.  TOWN  OF 

JAY.  TOWN  OF 

JAY,  TOWN  OF 

JORDON,  VILLAGE  OF  

LACKAWANNA,  CITY  OF 

LANCASTER.  TOWN  OF 

LANCASTER,  TOWN  OF 

LIVERPOOL.  VILLAGE  OF 

LLOYD,  TOWN  OF  

LOCKPORT,  TOWN  OF  

LOCKPORT,  TOWN  OF  

MALTA,  TOWN  OF  

MAMARONECK,  TOWN  OF  ... 
MAMARONECK,  VILLAGE  OF 


Map  panel 


360234— 01 B 
361074— 02B 
360174— 02B 
3601 780001 C 
3601 780001 C 
3601 780001 C 
3601 780001 C 
36090600106 
3609060002B 
3609060005B 
360362— 12A 
3613350008A 
360846— 03B 
3613360009B 
361382—07 
3609750001 B 
3610720028B 
3602390002B 
3602400003F 
360240001 4F 
360240001 5F 
360240001 6F 
3602400003F 
3602400002F 
3605780001 C 
3612310050B 
3606980005B 
36059C0239F 
3612250005B 
360305-02B 
3602420002B 
360242001  IB 
361232A— 04A 
3600760025B 
36041 70003F 
3604170004E 
3604170001E 
36041 70006E 
36041 70002D 
36041 70003F 
36041 70003F 
3601 590001 C 
360365— 03B 
360244001 8D 
3602440007D 
36041 80002C 
36041 80002C 
360201 0009B 
360201 001  OB 
3653360006B 
36059C0242F 
36041 90005E 
36041 90005E 
360892001 5C 
361113— 09B 
3604220005B 
3610X0882G 
36103C0866G 
3610X0854G 
360265001 4D 
3602650021 D 
3602650026D 
3605800001 B 
3602470001 B 
360249001 OC 
3602490006C 
3605820001 B 
3610120003D 
3610130023B 
3610130023B 
36091 C0552E 
36091 70003B 
36091 60002D 


Detemiination 
date 


Case  No. 


Type 


20-MAR-2002 

02-02-0394A 

02 

27-MAR-2002 

02-02-0692A 

02 

29-MAY-2002 

02-02- 1078A 

02 

23-JAN-2002 

02-02-0342A 

02 

21-JUN-2002 

02-02-1 150A 

02 

21-JUN-2002 

02-02-1 352A 

02 

21-JUN-2002 

02-02- 1354A 

02 

23-JAN-2002 

02-O2-0458A 

02 

15-MAY-2002 

02-02-1 OOOA 

02 

12-JUN-2002 

02-02-1 196A 

02 

06-MAR-2002 

02-02-0360A 

02 

11-JAN-2002 

02-02-0084A 

01 

03-APR-2002 

02-02-0550A 

02 

27-MAR-2002 

02-02-0726A 

02 

24-APR-2002 

02-02-0872A 

02 

30-JAN-2002 

02-02-0334A 

02 

12-JUN-2002 

02-02-1 128A 

01 

12-JUN-2002 

02-02-1 088A 

02 

03-FEB-2002 

02-02-0566V 

19 

03-FEB-2002 

02-02-0566V 

19 

03-FEB-2002 

02-O2-O566V 

19 

03-FEB-2002 

02-02-0566V 

19 

08-MAY-2002 

02-02-0960A 

02 

26-JUN-2002 

02-02-1 108A 

02 

29-MAR-2002 

02-02-0782A 

02 

28-JUN-2002 

02-02- 11 78A 

02 

11-JAN-2002 

02-02-01 18A 

02 

14-MAR-2002 

02-02-0248A 

01 

17-APR-2002 

02-02-O806A 

02 

29-MAY-2002 

02-02-0722A 

02 

16-JAN-2002 

02-02-0298A 

02 

16-JAN-2002 

02-02-0440A 

02 

12-JUN-2002 

02-02-0954A 

02 

10-JAN-2002 

00-02-031 P 

05 

11-JAN-2002 

02-02-0370A 

02 

16-JAN-2002 

02-02-041 2X 

01 

22-FEB-2002 

02-02-0634A 

02 

02-MAY-2002 

01-O2-027P 

05 

08-MAY-2002 

02-02-0902A 

01 

29-MAY-2002 

02-02-1 148A 

02 

12-JUN-2002 

02-02-1 186A 

02 

08-MAR-2002 

02-02-0620A 

02 

20-FEB-2002 

01-02-1382A 

02 

03-MAY-2002 

02-02- 1058A 

02 

29-MAY-2002 

02-02-0892A 

02 

03-MAY-2002 

02-02-1 01 8A 

02 

29-MAY-2002 

02-02-091 6A 

02 

12-JUN-2002 

02-02-1 194A 

02 

12-JUN-2002 

02-02-1 194A 

02 

12-JUN-2002 

02-02- 1060A 

02 

22-FEB-2002 

02-02-0642A 

02 

16-JAN-2002 

02-02-041  OX 

01 

01-MAY-2002 

02-02-0674A 

01 

08-MAR-2002 

02-O2-O266A 

02 

08-FEB-2002 

02-02-0304A 

02 

17-APR-2002 

02-02-0546A 

02 

06-FEB-2002 

02-02-0386A 

02 

10-MAY-2002 

02-02-O596A 

02 

29-MAY-2002 

02-02-1 046A 

02 

18-JUN-2002 

02-02-1 480V 

19 

18-JUN-2002 

02-02- 1480V 

19 

18-JUN-2002 

02-02-1 480V 

19 

16-JAN-2002 

02-02-01 50A 

02 

17-APR-2002 

02-02-0768A 

02 

23-JAN-2002 

01-02-1366A 

02 

12-JUN-2002 

02-02-1 192A 

02 

26-APR-2002 

02-02-0972A 

02 

06-FEB-2002 

02-02-0444A 

02 

06-FEB-2002 

02-02-0086A 

02 

28-JUN-2002 

02-02- 1202A 

02 

26-JUN-2002 

02-02-1 172A 

02 

22-FEB-2002 

02-02-0438A 

02 

22-FEB-2002 

02-02-0554A 

02 
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58149 


Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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02 
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02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
f4Y 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 
NY 


Community 


MANLIUS,  TOWN  OF  

MANLIUS,  TOWN  OF  

MANLIUS,  TOWN  OF  

MANLIUS,  TOWN  OF  

MARCELLUS,  VILLAGE  OF  

MIDDLEBURGH,  VILLAGE  OF  ... 

MILFORD,  TOWN  OF  

MONROE,  VILLAGE  OF  

MURRAY,  TOWN  OF 

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NEW  YORK,  CITY  OF  

NIAGARA  FALLS,  CITY  OF 

NIAGARA  FALLS,  CITY  OF 

NIAGARA  FALLS,  CITY  OF 

ONEIDA,  CITY  OF  

ONEIDA,  CITY  OF  

ONONDAGA,  TOWN  OF  

ONONDAGA,  TOWN  OF  

ONTARIO,  TOWN  OF  

OYSTER  BAY,  TOWN  OF  

OYSTER  BAY,  TOWN  OF  

OYSTER  BAY,  TOWN  OF  

OYSTER  BAY.  TOWN  OF  

PATTERSON,  TOWN  OF  

PENDLETON,  TOWN  OF  

PHILIPSTOWN,TOWN  OF 

PITTSFORD,  TOWN  OF 

PORT  JERVIS,  CITY  OF  

PORT  JERVIS,  CITY  OF  

POUGHKEEPSIE,  TOWN  OF 

POUGHKEEPSIE,  TOWN  OF 

PREBLE,  TOWN  OF  

PUTTNAM  VALLEY,  TOWN  OF  . 

REMSEN,  TOWN  OF 

RIVERHEAD,  TOWN  OF  

RIVERHEAD,  TOWN  OF  

SAND  LAKE,  TOWN  OF 

SCHROEPPEL,  TOWN  OF 

SCHROON,  TOWN  OF  

SOUTHAMPTON,  TOWN  OF  

SOUTHAMPTON,  TOWN  OF  

STILLWATER,  TOWN  OF 

STONY  POINT,  TOWN  OF 

SYLVAN  BEACH,  VILLAGE  OF 

ULYSSES,  TOWN  OF 

VALLEY  STREAM,  VILLAGE  OF 

WATSON,  TOWN  OF  

WEBB,  TOWN  OF 

WEBB,  TOWN  OF 

WEBB,  TOWN  OF 

WEBB,  TOWN  OF 

WEBB,  TOWN  OF 

WEBB,  TOWN  OF 

WEBSTER,  TOWN  OF  


Map  panel 


3605840005E 
360584001 7D 
360584001 OD 
3605840005E 
3605860001 B 
361 2450001 D 
361274— 06B 
3606000001 B 
3612560004B 
36049701 44E 
36049701 37E 
360497001 3B 
3604970146E 
36049701 34E 
36049701 44E 
3604970023B 
36049701 39E 
36049701 39E 
36049701 49E 
36049701 44E 
36049701 38E 
36049701 49E 
36049701 44E 
36049701 26E 
36049701 44E 
3604970144E 
36049701 33E 
36049701 39E 
36049701 44E 
36049701 38E 
3605060002B 
3605060002B 
3605060003C 
3604080004D 
3604080003D 
360588001 OC 
360588001 OC 
3608950005B 
36059C0262F 
36059C0261F 
36059C0263F 
36059C0263F 
3610230005B 
3605090004B 
361 0260001 B 
3604290005C 
3609760001 B 
3609760001 C 
3611420002C 
3611420002C 
360185— 001B 
361 030001 8C 
360540-01B 
36103C0487G 
3610X0479G 
3611670007A 
3606620020B 
3611580060C 
36103C0486G 
36103C0762G 
36091 C0576E 
360693001 1C 
361 0420001 D 
3608540005B 
36059C0212F 
3603370030C 
360321  A— 21 A 
360321— 24A 
360321- 21A 
360321— 12A 
360321— 21 A 
360321— 21 A 
3604360008C 


Detennination 
date 


11-JAN-2002 

27-MAR-2002 

03-MAY-2002 

03-MAY-2002 

20-MAR-2002 

06-FEB-2002 

03-MAY-2002 

27-MAR-2002 

01-MAY-2002 

16-JAN-2002 

16-JAN-2002 

25-JAN-2002 

08-FEB-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

17-APR-2002 

17-APR-2002 

01-MAY-2002 

08-MAY-2002 

10-MAY-2002 

17-MAY-2002 

29-MAY-2002 

29-MAY-2002 

29-MAY-2002 

12-JUN-2002 

12-JUN-2002 

12-JUN-2002 

14-JUN-2002 

26-JUN-2002 

30-JAN-2002 

27-MAR-2002 

08-MAY-2002 

25-JAN-2002 

25-JAN-2002 

27-MAR-2002 

29-MAR-2002 

03-MAY-2002 

23-JAN-2002 

12-JUN-2002 

12-JUN-2002 

28-JUN-2002 

16-JAN-2002 

17-JUN-2002 

15-MAR-2002 

21-JUN-2002 

16-JAN-2002 

03-APR-2002 

17-MAY-2002 

29-MAY-2002 

06-FEB-2002 

21-JUN-2002 

28-JUN-2002 

27-MAR-2002 

03-MAY-2002 

06-MAR-2002 

12-JUN-2002 

08-MAY-2002 

04-JAN-2002 

07-JUN-2002 

17-APR-2002 

11-JAN-2002 

17-APR-2002 

15-MAY-2002 

22-FEB-2002 

27-MAR-2002 

06-FEB-2002 

06-FEB-2002 

08-FEB-2002 

15-MAR-2002 

27-MAR-2002 

15-MAY-2002 

01-MAY-2002 


Case  No. 


02-02-0250A 

02-02-0332A 

02-02-01 02A 

02-02-0846A 

01-02-1202A 

02-02-0290A 

02-02-1 066A 

02-02-0538A 

02-02-1 044A 

02-02-0062A 

02-02-0320A 

01 -02-091 4A 

02-02-0576A 

02-02-0608A 

02-02-0792A 

02-02-0796A 

02-02-0464A 

02-02-0842A 

02-02-0874A 

02-02-0978A 

02-02-0948A 

02-02-0876A 

02-02-0996A 

02-02-1 006A 

02-02-1 106A 

02-02-0976A 

02-02-1 030A 

02-02-1 030A 

02-02-0896A 

02-02-1 11 OA 

02-02-0446A 

02-02-0682A 

02-02-0966A 

02-02-0404A 

02-02-0454A 

02-02-0244A 

02-02-0606A 

02-02-1 022A 

02-02-0366A 

02-02-1 206A 

02-02-1 206A 

02-02-0900A 

02-02-0330A 

01 -02-041 P 

02-02-061 4A 

02-02-1 068A 

02-02-01 54A 

02-02-0829V 

02-02-0038A 

02-02-0648A 

02-02-0340A 

02-02-0656V 

02-02-1 032A 

02-02-0472A 

02-02-0708A 

02-02-0468A 

02-02-1 112A 

02-02-0736A 

02-02-0278A 

02-02-1 334A 

02-02-0838A 

02-02-0240A 

02-02-061 6A 

02-02-0984A 

01-02-1284A 

02-02-0690A 

02-02-0280A 

02-02-0280A 

02-02-0558A 

02-02-0476A 

02-02-0570A 

02-02-0962A 

02-02-0774A 


Type 


Region 


02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
19 
01 
02 
02 
19 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
'03 
03 
03 
03 
03 
03 


State 


NY 

NY 

NY 

NY 

NY 

NY 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PFl 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

PR 

VI 

DC 

DE 

DE 

DE 

DE 

DE 

OE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

DE 

MD 

MD 

MD 

MD 

MD 

MD 

MD 


Community 


WHEATFIELD,  TOWN  OF  

WHEATFIELD,  TOWN  OF  

WHEATFIELD,  TOWN  OF  

WILLIAMSVILLE.  VILLAGE  OF  

WILLSBORO,  TOWN  OF 

YORKTOWN,  TOWN  OF  

PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 
PUERTO  RICO.COMMONWEALTH  OF 

VIRGIN  ISLANDS.  TERRITORY  OF  

DISTRICT  OF  COLUMBIA 

DOVER.  CITY  OF  

DOVER.  CITY  OF  

DOVER,  CITY  OF  

DOVER.  CITY  OF  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *. 

KENT  COUNTY  *  

KENT  COUNTY  *  

KENT  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

NEW  CASTLE  COUNTY  *  

SUSSEX  COUNTY*  

SUSSEX  COUNTY*  

SUSSEX  COUNTY*  

WILMINGTON.  CITY  OF 

WILMINGTON.  CITY  OF 

WILMINGTON.  CITY  OF 

WILMINGTON,  CITY  OF 

WILMINGTON.  CITY  OF 

ANNE  ARUNDEL  COUNTY  *  

ANNE  ARUNDEL  COUNTY  *  

ANNE  ARUNDEL  COUNTY  *  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  


Map  panel 

Determination 
date 

Case  No 

Type 

36051 30004D 

24-APR-2002  I  02-02-0938A 

02 

36051 30004D 

10-MAY-2002 

02-02-0882A 

02 

36051 30007D 

29-MAY-2002 

02-02-09 14A 

02 

3602630001 B 

12-JUN-2002  1  02-02-1 134A 

01 

360267001 5B 

17-APR-2002 

02-02-0834A 

02 

3609370009C 

29-MAY-2002 

02-02-1 138A 

01 

7200000301 D 

11-JAN-2002 

01-02-248P 

05 

7200000224B 

11-JAN-2002 

02-02-01 04A 

01 

7200000047E 

11-JAN-2002 

02-02-0350X 

02 

7200000047E 

16-JAN-2002 

02-02-0406X 

02 

7200000059C 

18-JAN-2002 

00-02-0 17P 

05 

72000001 20B 

18-JAN-2002 

00-02-01 7P 

05 

7200000189D 

23-JAN-2002 

02-02-0348X 

01 

7200000035E 

08-FEB-2002 

02-02-0094A 

01 

7200000059C 

08-MAR-2002 

02-02-0586A 

01 

7200000047E 

08-MAR-2002 

02-02-0686A 

02 

7200000059C 

20-MAR-2002 

02-02-0758A 

02 

7200000049C 

27-MAR-2002 

02-02-0728A 

02 

7200000047E 

27-MAR-2002 

02-02-0730A 

02 

7200000059C 

27-MAR-2002 

02-02-0732A 

02 

7200000277D 

17-APR-2002 

02-O2-O316A 

02 

7200000281 D 

17-APR-2002 

02-02-0316A 

02 

72000001 89D 

17-APR-2002 

02-O2-O/84A 

02 

7200000048B 

24-APR-2002 

02-02-0046A 

01 

7200000035E 

24-APR-2002 

02-O2-O746A 

02 

7200000049C 

26-APR-2002 

02-02-1 01 4A 

01 

7200000189D 

15-MAY-2002 

02-02-0696A 

01 

7200000030D 

15-MAY-2002 

02-02-1016A 

01 

7200000045E 

17-MAY-2002 

02-02-1 01  OA 

02 

72000001 32D 

17-MAY-2002 

02-02-1 01 2A 

01 

72000001 20B 

17-MAY-2002 

02-02-1 118A 

01 

7200000053D 

29-MAY-2002 

02-02-1 168A 

02 

780000001 5F 

06-FE8-2002 

02-02-O054A 

02 

1100010010B 

17-APR-2002 

02-03-1 150A 

02 

1000060005C 

30-JAN-2002 

02-03-0554A 

02 

1000060005C 

27-MAR-2002 

02-03- 1090A 

02 

1000060005C 

12-APR-2002 

02-03-1 196A 

02 

1000060005C 

03-MAY-2002 

02-03-1 394A 

01 

10000100906 

01-FEB-2002 

02-03-0674A 

02 

10000100806 

15-FEB-2002 

02-03-0692A 

02 

10000100606 

20-MAR-2002 

02-O3-0842A 

02 

10000100758 

27-MAR-2002 

02-03-0946A 

02 

10000100906 

17-APR-2002 

02-03- 1024A 

02 

1 00001 0075B 

17-APR-2002 

02-03-1 164A 

02 

1000010130C 

19-APR-2002 

02-03-1 248A 

02 

1000010130C 

19-APR-2002 

02-03-1 346A 

02 

1000010130C 

15-MAY-2002 

02-03-081  OA 

02 

1 00001 0075B 

17-MAY-2002 

02-03- 1506A 

02 

10000101406 

28-JUN-2002 

02-03- 1306A 

01 

10003C0069G 

10-JAN-2002 

02-03-0046A 

02 

10003C0069G 

10-JAN-2002 

02-03-0048A 

02 

10003C0069G 

10-JAN-2002 

02-03-0050A 

02 

10003C0069G 

10-JAN-2002 

02-O3-0052A 

02 

10003C0160G 

06-FEB-2002 

02-03-0644X 

02 

10003C0040G 

08-FEB-2002 

02-03-0494A 

02 

10003C0165G 

22-FEB-2002 

02-03-0622A 

02 

1000X0230G 

03-APR-2002 

02-03-O930A 

02 

10003C0160G 

26-APR-2002 

02-03-0638A 

01 

10005C0485F 

05-APR-2002 

02-03-0982A 

02 

10005C0355G 

19-APR-2002 

02-03-1 OOOA 

02 

10005C0655F 

20-JUN-2002 

02-03-049P 

05 

10003C0160G 

03-APR-2002 

02-03-0942A 

02 

10003C0068G 

14-JUN-2002 

02-03- 1274A 

02 

10003C0069G 

14-JUN-2002 

02-03-1 274A 

02 

10003C0160G 

14-JUN-2002 

02-03-1 274A 

02 

10003C0160G 

14-JUN-2002 

02-03- 1630A 

02 

2400080007C 

13-MAR-2002 

02-03-0876A 

02 

2400080043C 

29-MAR-2002 

02-03-0880A 

02 

2400080044D 

15-MAY-2002 

02-03- 1486A 

02 

24001 00390D 

04-JAN-2002 

01-03-1612A 

02 

24001 00440C 

06-FEB-2002 

02-03-0628A 

02 

24001003608 

27-FEB-2002 

02-03-0520A 

02 

24001002708 

01-MAR-2002 

02-03-0824A 

02 

58150 
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58151 


Region 


03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 


State 


Community 


MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

MD 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 


BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

BALTIMORE  COUNTY*  

CAROLINE  COUNTY  *  

CECIL  COUNTY*  

CECIL  COUNTY*  

CECIL  COUNTY*  

CECIL  COUNTY*  

CECIL  COUNTY*  

CECIL  COUNTY*  

DENTON,  TOWN  OF  

DORCHESTER  COUNTY  *  

ELKTON,  TOWN  OF 

ELKTON,  TOWN  OF  

ELKTON,  TOWN  OF  

FREDERICK  COUNTY  *  

FREDERICK  COUNTY  *  

GAITHERSBURG,  CITY  OF  

HARFORD  COUNTY  *  

HARFORD  COUNTY  *  

HOWARD  COUNTY*  

HOWARD  COUNTY*   

HOWARD  COUNTY*  

HOWARD  COUNTY*  

KENT  COUNTY*  

LAUREL,  CITY  OF  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

PRINCE  GEORGES  COUNTY  * 
PRINCE  GEORGES  COUNTY  * 

QUEEN  ANNES  COUNTY*  

QUEEN  ANNES  COUNTY*   

ROCKVILLE,  CITY  OF  

ROCKVILLE,  CITY  OF 

ROCKVILLE,  CITY  OF 

SOMERSET  COUNTY  *  

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

TALBOT  COUNTY  * 

WALKERSVILLE,  TOWN  OF  ... 

WASHINGTON  COUNTY  *  

WESTERNPORT,  CITY  OF  

WICOMICO  COUNTY  *  

WORCESTER  COUNTY  *  

ALLENTOWN,  CITY  OF 

ALSACE.  TOWNSHIP  OF 

AMITY,  TOWNSHIP  OF  

BEAR  CREEK,  TOWNSHIP  OF 
BENSALEM  TOWNSHIP  OF  ... 

BLAKELY,  BOROUGH  OF 

BRATTON,  TOWNSHIP  OF 

BRISTOL,  TOWNSHIP  OF  


Map  panel 


24001 00220C 

24001003608 

24001002706 

24001 00265B 

24001 00505B 

24001 00270B 

24001004308 

2400100455B 

24001 00445C 

24001 00445C 

24001 00505B 

2401300220B 

24001 90072B 

24001900808 

24001 90029A 

24001900318 

24001 90057A 

24001 90049A 

2401 040001 A 

24002601 75B 

240022000X 

2400220003C 

2400220003C 

2400270180A 

24002701 80A 

24005000048 

24025C0263D 

24025C0004D 

2400440028C 

2400440028C 

24004400348 

2400440027C 

24004500358 

2400530001 D 

2400490200C 

2400490200C 

2400490200C 

24004901 75C 

24004901 75C 

2400490200C 

24004901 75C 

2400490200C 

2452080065D 

2452080030D 

24005400478 

24005400068 

24005100048 

24005100018 

24005100038 

240061 0300A 

2400660038A 

2400660047A 

2400660032A 

2400660031 A 

2400660024A 

2400660024A 

2400660035A 

2400660031 A 

2400660030A 

2400660037A 

24003200018 

24007000958 

2400070001 C 

2400780053D 

2400830025A 

42077C0253D 

42011C0507F 

42011C0544E 

42113600208 

42017C0506F 

4205250005A 

421 1530001 A 

42017C0462F 


Determination 
date 


Case  No. 


06-MAR-2002 
11-MAR-2002 
15-MAR-2002 
15-MAR-2002 
17-APR-2002 
17-APR-2002 
26-APR-2002 
03-MAY-2002 
24-MAY-2002 
26-JUN-2002 
26-JUN-2002 
05-APR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
13-MAR-2002 
15-MAR-2002 
17-MAY-2002 
15-MAY-2002 
26-APR-2002 
04-JAN-2002 
09-JAN-2002 
05-APR-2002 
26-APR-2002 
01-MAY-2002 
17-APR-2002 
22-FE8-2002 
12-APR-2002 
04-JAN-2002 
15-FE8-2002 
17-APR-2002 
01-MAY-2002 
08-FEB-2002 
04-JAN-2002 
09-JAN-2002 
30-JAN-2002 
13-FEB-2002 
15-FE8-2002 
03-APR-2002 
05-APR-2002 
12-APR-2002 
26-JUN-2002 
17-MAY-2002 
14-JUN-2002 
08-FE8-2002 
01-MAR-2002 
22-FE8-2002 
01-MAR-2002 
19-APR-2002 
03-JAN-2002 
18-JAN-2002 
13-FEB-2002 
15-FEB-2002 
01-MAR-2002 
11-MAR-2002 
11-MAR-2002 
15-MAR-2002 
29-MAR-2002 
16-APR-2002 
08-MAY-2002 
05-APR-2002 
17-MAY-2002 
11-MAR-2002 
30-JAN-2002 
06-FE8-2002 
04-JAN-2002 
27-MAR-2002 
06-FEB-2002 
22-MAR-2002 
22-FEB-2002 
22-FE8-2002 
22-FE8-2002 
12-JUN-2002 


02-03-0860A 

02-03-0620A 

02-03-0678A 

02-03-0940A 

02-03-1 028A 

02-03-1 172A 

02-03-081 8A 

02-03-0648A 

02-03-1 180A 

02-03-1 592A 

02-03-1 724A 

02-03-1 242A 

02-03-01 50A 

02-03-01 50A 

02-03-0662A 

01-03-1722A 

02-03-01 OOA 

02-03-1 294A 

02-03-1 388A 

02-03-1 308A 

02-03-021 OA 

02-03-0530A 

02-03-1 004A 

02-03-1 340A 

02-03-1 386A 

02-03-1 148A 

02-03-0388A 

02-03-0546A 

02-03-0436A 

02-03-0562A 

02-03-071 6A 

02-03-1 384A 

02-03-0570A 

02-03-0300X 

01-03-1772A 

02-03-01 20A 

02-03-0556A 

02-03-0600A 

02-03-0836A 

02-03-1 060A 

02-03-1 138A 

02-03-1 570A 

02-03-1410A 

02-03-1 188A 

02-03-0652A 

02-03-0864X 

01-03-003P 

02-03-061 8A 

02-03-0290A 

02-03-0444A 

02-03-0508A 

02-03-051  OA 

02-03-0794A 

02-03-0832A 

02-03-0672A 

02-03-1006A 

02-03-0934A 

02-03-0974A 

02-03-0208A 

02-03-1 350A 

02-03-1 198A 

02-03-021 P 

02-03-0900A 

02-03-0568A 

02-03-0632A 

02-03-0396A 

02-03-1 130A 

02-03^X)56A 

02-03-0492A 

02-03-0904A 

02-03-0846A 

02-03^736A 

02-03-1 140A 


Type 


Region 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

18 

02 

02 

05 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 
PA 


Community 


BUCKINGHAM,  TOWNSHIP  OF  

BUCKINQHAM,  TOWNSHIP  OF  

CHOCONUT.  TOWNSHIP  OF 

COLEBROOKOALE.  TOWNSHIP  OF 

CONEMAUG»1.  TOWNSHIP  OF 

CUMBERLAND.  TOWNSHIP  OF 

DINGMAN.  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF  . 
EAST  FALLOWRELD,  TOWNSHIP  O  .. 
EAST  FALLOWFIELD,  TOWNSHIP  O  .. 

EAST  GOSHEN,  TOWNSHIP  OF 

EAST  MARLBOROUGH.  TOWNSHIP  O 
EAST  NORRITON.  TOWNSHIP  OF  .. ... 

EUZABETHTOWN,  BOROUGH  OF 

EXETER,  TOWNSHIP  OF  

FAIRVIEW,  TOWNSHIP  OF  

FAIRVIEW.  TOWNSHIP  OF  

FERGUSON,  TOWNSHIP  OF  

FINDLEY,  TOWNSHIP  OF 

GLADE,  TOWNSHIP  OF 

GREENE.  TOWNSHIP  OF 

GREENE,  TOWNSHIP  OF 

HALFMOON,  TOWNSHIP  OF  

HALFMOON,  TOWNSHIP  OF  

HARBORCREEK,  TOWNSHIP  OF  

HARVEYS  LAKE,  BOROUGH  OF 

HATFIELD,  TOWNSHIP  OF  

HILLTOWN,  TOWNSHIP  OF  

HILLTOWN.  TOWNSHIP  OF  

HOLLENBACK.  TOWNSHIP  OF 

HUSTON.  TOWNSHIP  OF 

JERMYN,  BOROUGH  OF 

JOHNSTOWN,  CITY  OF 

JOHNSTOWN,  CITY  OF 

JOHNSTOWN,  CITY  OF 

JOHNSTOWN,  CITY  OF 

KISKIMINTAS,  TOWNSHIP  OF  

UMERICK,  TOWNSHIP  OF 

UTITZ,  BOROUGH  OF 

LONDON  GROVE,  TOWNSHIP  OF  

LOWER  BURRELL,  CITY  OF 

LOWER  FREDERICK,  TOWNSHIP  OF  . 
LOWER  FREDERICK,  TOWNSHIP  OF  . 
LOWER  MACUNGIE,  TOWNSHIP  OF  .. 
LOWER  MAKEFIELD,  TOWNSHIP  OF  . 
LOWER  MAKEFIELD,  TOWNSHIP  OF  . 

LOWER  MERION,  TOWNSHIP  OF 

LOWER  MERK>N,  TOWNSHIP  OF 

LOWER  MERION,  TOWNSHIP  OF 

LOWER  MERION,  TOWNSHIP  OF 

LOWER  MERION,  TOWNSHIP  OF  

LOWER  MERION,  TOWNSHIP  OF  

LOWER  MERKJN.  TOWNSHIP  OF 

LOWER  MERWN.  TOWNSHIP  OF  

LOWER  MERK)N,  TOWNSHIP  OF 

LOWER  MERK)N,  TOWNSHIP  OF 

LOWER  MERKJN.  TOWNSHIP  OF 

LOWER  PAXTON,  TOWNSHIP  OF 

LOWER  SALFORD,  TOWNSHIP  OF  

LOWER  SOUTHAMPTON,  TOWNSHIP 
LOWER  TOWAMENSING,  TOWNSHIP 

LOWHILL,TOWNSHIP  OF  

MAIDENCREEK,  TOWNSHIP  OF  

MANCHESTER,  TOWNSHIP  OF 

MARION,  TOWNSHIP  OF  

MCSHERRYSTOWN,  BOROUGHS  OF 

MIDDLETOWN,  TOWNSHIP  OF  

MIDDLETOWN,  TOWNSHIP  OF  

MILFORD.  TOWNSHIP  OF 

MINERSVILLE,  BOROUGH  OF 

MONROE,  TOWNSHIP  OF 

MONROE.  TOWNSHIP  OF 

MONROE.  TOWNSHIP  OF 


Map  panel 

Detefmination 
date 

Case  No. 

Type 

4221 59001 OB 

15-FEB-2002 

02-03-01 16A 

02 

42215900106 

15-FEB-2002 

02-03-01 18A 

02 

4220760005A 

22-FEB-2002 

01-03-1746A 

02 

42011C0559E 

26-APR-2002 

02-<»4)226A 

02 

422047001 OA 

11-JAN-2002 

02-03K>414A 

02 

42124900158 

10>JUN-200e 

02-03-1 272A 

02 

42103C0310C 

10n)UN-2002 

02-03-1094A 

02 

42029C0186E 

18-MAR-2002 

02-03-1042V 

19 

42029C0306E 

18-MAR-2002 

02-04-1044V 

19 

42029C0307O 

03-APR-2002 

02-03-O738A 

02 

42029C0218O 

11-MAR-2002 

02-03-0658A 

02 

42029C0477D 

26-APR-2002 

02-03-0e62A 

02 

42091 C0263E 

10-APR-2002 

02-03-1026A 

02 

42055000018 

19-JUN-2002 

02-03-1 596A 

02 

42011C0S28E 

10-APR-2002 

02-03-1 158A 

02 

42(l993000oC 

26-APR-2002 

02-03-0041 A 

02 

4209930005C 

26-APR-2002 

02-03-1400A 

02 

4202600005D 

20-MAR-2002 

02-03-0994A 

02 

42lo66u00S6 

11-JAN-2002 

02-03-0564A 

02 

42212200138 

12-JUN-2002 

02-03-1 502A 

02 

42164900058 

17-APR-2002 

02-03-1 328A 

02 

42164900058 

17-APR-2002 

02-03- 1330A 

02 

421 4630001 A 

15-MAR-2002 

02-03-0964A 

02 

421 4630001 A 

10-APR-2002 

02-03-1 224A 

02 

42114400058 

26-JUN-2002 

02-03-109eA 

02 

42060900056 

01-MAY-2002 

02-03-1 422A 

02 

42091 C01 41 E 

23-JAN-2002 

02-03'0626A 

02 

42017C0163F 

24-MAY-2002 

02^)3-025P 

05 

42017C0276F 

24-MAY-2002 

02-03-025P 

05 

4218310006A 

27-MAR-2002 

02-03- 1074A 

02 

4215250005A 

22-FEB-2002 

02-03O438A 

02 

42053000106 

10-APR-2002 

02-O3-1088A 

02 

4202310010C 

16-JAN-2002 

02-03-0206A 

01 

420231 001 OC 

06-FEe-2002 

02-03-0416A 

02 

420231 001 OC 

27-MAR-2002 

02-03-1068A 

01 

420231001 OC 

12-APR-2002 

02-03-0922A 

02 

42120900056 

06-FEB-2002 

02-03-01 80A 

02 

42091C0207E 

26-APR-2002 

02-03-Oe88A 

02 

42055400018 

22-MAR-2002 

02-03-089eA 

02 

42029C0452D 

13-MAR-2002 

02-03-0968A 

02 

42129C0078D 

08-FEB-2002 

02-03-0536A 

02 

42091 C0113F 

03-APR-2002 

02-03-0932A 

02 

42091 C0114F 

10-JUN-2002 

02-03-1624A 

02 

42077C0241D 

24-APR-2002 

02-03-1 320A 

02 

42017C0451F 

10-APR-2002 

02-03-1 206A 

02 

42017C0451F 

03-MAY-2002 

02-03-1010A 

01 

42091 C0432E 

03-MAY-2002 

02-03-0604A 

02 

42091 C0369E 

03-MAY-2002 

02-03-0606A 

02 

42091 C0432E 

03-MAY-2002 

02-oao6oeA 

02 

42091C0432E 

03-MAY-2002 

02-03-061  OA 

02 

42091 C0432E 

03-MAY-2002 

02-03-061 2A 

02 

42019C0369E 

03-MAY-2002 

02-03- 1040A 

02 

42019C0432E 

03-MAY-2002 

02-03-1 040A 

02 

42091 C0432E 

08-MAY-2002 

02-03-0602A 

02 

42091 C0362E 

0&-MAY-2002 

02-03-075A 

02 

42091 C0369E 

08-MAY-2002 

02-03-1 458A 

02 

42091 C0432E 

0&44AY-2002 

02-03- 1458A 

02 

42038400068 

22-FEB-2002 

02-03-0220A 

02 

42091 C0019E 

25-JAN-2002 

02-03-0650A 

02 

42017C0438F 

05%JUN-2002 

02-03- 1204A 

01 

4214550005A 

05-APR-2002 

01-03-187P 

05 

42077C0120D 

11-MAR-2002 

02-03-0748A 

02 

42011C0359E 

02-APR-2002 

02-03-0060A 

02 

42093100028 

08-FEB-2002 

02-03-0370A 

01 

42011C0452F 

25-JAN-2002 

02-03-0348A 

02 

42124500018 

17-MAY-2002 

02-03- 1266A 

02 

42017C0433F 

11-MAR-2002 

02-03-0640A 

02 

42017C0429F 

26-APR-2002 

02-03-1 220A 

02 

42017C0109F 

30-JAN-2002 

02-03-O484A 

02 

42077800058 

15-MAY-2002 

02-03-0924A 

02 

421347— 08A 

12-APR-2002 

02-03-1 194A 

02 

421 020001 5C 

12-JUN-2002 

02-03-1 41 4A 

02 

4203640005B 

26-JUN-2002 

02-03-0892A 

02 

58152 
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58153 


Region 
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03 
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03 

03 

03 
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03 

03 
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State 


PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 

PA 


Community 


MOON,  TOWNSHIP  OF 

MOON,  TOWNSHIP  OF 

MOON,  TOWNSHIP  OF 

MORRISVILLE,  BOROUGH  OF  

MUHLENBERG,  TOWNSHIP  OF  

MUHLENBERG,  TOWNSHIP  OF  

MUNCY  CREEK,  TOWNSHIP  OF  

NETHER  PROVIDENCE,  TOWNSHIP  . 

NEVILLE,  TOWNSHIP  OF  

NEWBERRY,  TOWNSHIP  OF  

NEWLIN,  TOWNSHIP  OF 

NORTH  FAYETTE,  TOWNSHIP  OF 

NORTH  FAYETTE,  TOWNSHIP  OF 

NORTH  WHITEHALL,  TOWNSHIP  OF 

NORTHAMPTON,  TOWNSHIP  OF 

OLEY,  TOWNSHIP  OF  

PALMERTON,  BOROUGH  OF  

PERKASIE,  BOROUGH  OF 

PERKASIE,  BOROUGH  OF 

PHILADELPHIA,  CITY  OF  

POLK,  TOWNSHIP  OF  

POLK,  TOWNSHIP  OF  

POLK,  TOWNSHIP  OF  

RICHLAND,  TOWNSHIP  OF  

RICHLAND,  TOWNSHIP  OF  

RICHLAND,  TOWNSHIP  OF  

RICHLAND,  TOWNSHIP  OF  

RICHLAND,  TOWNSHIP  OF  

RK;HM0ND,  TOWNSHIP  OF  

RIDLEY,  TOWNSHIP  OF 

ROBESON,  TOWNSHIP  OF 

ROBESON,  TOWNSHIP  OF 

SALISBURY,  TOWNSHIP  OF 

SANDY,  TOWNSHIP  OF  

SCOTT,  TOWNSHIP  OF 

SELLERSVILLE,  BOROUGH  OF 

SEVEN  VALLEYS,  BOROUGH  OF  

SHIPPENSBURG,  TOWNSHIP  OF  

SILVER  SPRING,  TOWNSHIP  OF  

SILVER  SPRING,  TOWNSHIP  OF  

SOUTH  HEIDELBERG,  TOWNSHIP  O 
SOUTH  MIDDLETON,  TOWNSHIP  OF 

SPRING,  TOWNSHIP  OF  

SPRINGFIELD,  TOWNSHIP  OF 

SUMMIT,  TOWNSHIP  OF 

SWATARA,  TOWNSHIP  OF  

SWATARA,  TOWNSHIP  OF  

THORNBURY,  TOWNSHIP  OF  

TRAINER,  BOROUGH  OF 

TRAPPE,  BOROUGH  OF  

UNION  CITY,  BOROUGH  OF 

UNION,  TOWNSHIP  OF  

UPPER  DARBY,  TOWNSHIP  OF  

UPPER  DARBY,  TOWNSHIP  OF 

UPPER  MERION,  TOWNSHIP  OF  

UPPER  PROVIDENCE,  TOWNSHIP  O 
UPPER  SOUTHAMPTON,  TOWNSHIP 

UPPER  UWCHLAN,  TWP  OF  

UPPER  UWCHLAN,  TWP  OF  

UWCHLAN,  TOWNSHIP  OF 

VALLEY,  TOWNSHIP  OF  

WARMINSTER,  TOWNSHIP  OF  

WARREN,  BOROUGH  OF 

WASHINGTON,  TOWNSHIP  OF  

WASHINGTON,  TOWNSHIP  OF  

WAYNE,  TOWNSHIP  OF 

WAYNE,  TOWNSHIP  OF 

WEST  BRADFORD,  TOWNSHIP  OF  .. 
WEST  BRADFORD,  TOWNSHIP  OF  .. 

WEST  DEER,  TOWNSHIP  OF  

WESTFALL,  TOWNSHIP  OF  

WILLISTOWN,  TOWNSHIP  OF  

WILLISTOWN,  TOWNSHIP  OF  


Map  panel 


42003C0145E 

42003C0304E 

42003C0308E 

42017C0459F 

42011C0367F 

42011 C0364F 

420650001 OB 

42045C0044D 

42003C0169E 

4222260005B 

42029C0317E 

42003C0304E 

42003C0308E 

42077C0127D 

42017C0433F 

42011C0413E 

4202530005A 

42017C0144G 

42017C0256G 

42075701 83F 

421 893001 OA 

421 893001 OA 

421 893001 OA 

42017C0127F 

42017C0136F 

42017C0136F 

42017C0128F 

42017C0128F 

42011C0383E 

42045C0046D 

42011C0518E 

42011C0518E 

42077C0256D 

421 191 001 5B 

4217570005A 

42017C0256G 

4209360001 B 

421 5850001 B 

4203700020C 

4203700020C 

42011C0491E 

420371 0020C 

42011C0491E 

42017C0043F 

42241 80020A 

4203980005B 

420398001 OB 

^2029C0359D 

42045C0068D 

42091 C0228E 

4204530001 B 

421 806001 5A 

42045C0024D 

42045C0024D 

42091 C0332F 

42091 C0209E 

42017C0416F 

42029C0178E 

42029C0183D 

42029001 87E 

42029C0302E 

42017C0401F 

4208430001 C 

42011C0438E 

42011C0576E 

421 2400021 A 

421679— 10A 

42029C0328E 

42029C0331E 

4200X0070E 

42103C0352C 

42029C0328D 

42029C0219D 


Detemiination 
date 


15-MAY-2002 
17-MAY-2002 
17-MAY-2002 
13-FEB-2002 
20-MAR-2002 
10-APR-2002 
17-MAY-2002 
12-JUN-2002 
22-MAR-2002 
25-JAN-2002 
18-MAR-2002 
17-MAY-2002 
17-MAY-2002 
22-FEB-2002 
05-JUN-2002 
01-FEB-2002 
05-APR-2002 
22-FEB-2002 
11-MAR-2002 
22-MAY-2002 
10-APR-2002 
10-APR-2002 
12-APR-2002 
01-FEB-2002 
08-FEB-2002 
08-FEB-2002 
24-MAY-2002 
12-JUN-2002 
26-APR-2002 
10-APR-2002 
13-FEB-2002 
22-FEB-2002 
17-JUN-2002 
03-MAY-2002 
08-MAY-2002 
11-MAR-2002 
22-MAR-2002 
11-JAN-2002 
20-MAR-2002 
20-MAR-2002 
30-JAN-2002 
12-JUN-2002 
11-JAN-2002 
03-APR-2002 
08-FEB-2002 
15-MAR-2002 
15-MAR-2002 
20-MAR-2002 
22-MAR-2002 
22-FEB-2002 
13-FEB-2002 
15-MAY-2002 
22-MAR-2002 
19-JUN-2002 
22-FEB-2002 
22-FEB-2002 
01-MAY-2002 
18-MAR-2002 
10-APR-2002 
18-MAR-2002 
18-MAR-2002 
01-MAY-2002 
26-JUN-2002 
28-MAY-2002 
28-MAY-2002 
23-JAN-2002 
27-MAR-2002 
18-MAR-2002 
18-MAR-2002 
22-MAR-2002 
25-JAN-2002 
01-APR-2002 
26-APR-2002 


Case  No. 


02-03-1 392A 

02-03-097P 

02-03-097P 

02-03-0726A 

02-03-0840A 

02-03-1 254A 

02-03-1 51 8A 

02-03-1 500A 

02-03-091  OA 

02-03-0542A 

02-03-1 046V 

02-03-097P 

02-03-097P 

02-03-0750A 

02-03-1 562A 

02-03-0540A 

01-03-187P 

02-03-0782A 

02-03-0406A 

02-03-1 368A 

02-03-0426A 

02-03-1 168A 

02-03-1 190A 

02-03-0538A 

02-03-0092A 

02-03-0742A 

02-03-1 524A 

02-03-1 578A 

02-03-1 326A 

02-03-1 160A 

02-03-0828A 

02-03-0502A 

01 -03-1 91 P 

02-03-1428A 

02-03-1 154A 

02-03-0406AD 

02-03-0768A 

02-03-0224A 

02-03-0442A 

02-03-0914A 

02-03-0702A 

02-03-1 336A 

02-03-0506A 

02-03-041 2A 

02-03-0236A 

01-03-145P 

01-03-145P 

02-03-0870A 

02-03-0764A 

01-03-21 5P 

02-03-0324A 

02-03-1510A 

02-03-1 086A 

02-03-1 554A 

02-03-0664A 

02-03-0694A 

02-03-1 324A 

02-03-1048V 

02-03-1 020A 

02-03-1 050V 

02-03-1052V 

02-03-1 362A 

02-03-1 472A 

02-03-093P 

02-03-093P 

02-03-051 2A 

02-03-1 062A 

02-03-1 053V 

02-03-1053V 

02-03-1 064A 

02-03-0656A 

01-03-005P 

02-03-0630A 


Type 


Region 


02 

05 

05 

02 

02 

02 

02 

02 

01 

02 

19 

05 

05 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

05 

02 

02 

02 

02 

01 

01 

01 

02 

02 

17 

02 

02 

05 

05 

02 

02 

05 

02 

02 

02 

02 

02 

02 

01 

19 

02 

19 

19 

02 

02 

05 

05 

02 

02 

19 

19 

02 

02 

05 

02 


03  .. 

03  .. 

03  .. 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03  . 

03 

03 

03 

03 

03 
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03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 
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VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 


Community 


WINSLOW.  TOWNSHIP  OF 

YORK.  TOWNSHIP  OF 

ABINGDON,  TOWN  OF 

ALEXANDRIA.  CITY  OF  

ARUNGTON  COUNTY  

ARLINGTON  COUNTY  

ARLINGTON  COUNTY  

AUGUSTA  COUNTY  *  

BEDFORD  COUNTY  *  

BEDFORD  COUNTY  * 

BEDFORD  COUNTY  * 

BEDFORD  COUNTY  *  

BEDFORD  COUNTY  *  

BEDFORD  COUNTY  *  

BEDFORD  COUNTY  *  

BEDFORD  COUNTY  * 

BLACKSBURG.  TOWN  OF  . 
BOTETOURT  COUNTY  *  ... 
CHESAPEAKE.  CITY  OF  .... 
CHESAPEAKE,  CITY  OF  .... 
CHESTERFIELD  COUNTY  * 
CHESTERFIELD  COUNTY  * 
CHESTERFIELD  COUNTY  * 

DANVILLE.  CITY  OF 

ELKTON.  TOWN  OF 

ELKTON.  TOWN  OF 

ESSEX  COUNTY  * 

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  •  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  ; 

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  •  

FAIRFAX  COUNTY  •  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  '  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX  COUNTY  *  

FAIRFAX,  CITY  OF 

FAIRFAX.  CITY  OF 


Map  panel 

Detemnination 
date 

Case  No. 

1 

Type 

4212150008C 

23-JAN-2002 

01-03-1788A 

02 

4210320005B 

26-JUN-2002 

02-03-1712A 

02 

51 01 690001 B 

27-MAR-2002 

02-03-0992A 

02 

5155190005D 

29-MAR-2002 

02-03-1 176A 

02 

51 5520001 OB 

30-JAN-2002 

02-03-0572A 

02 

5155200004B 

1S-FEB-2002 

02-03-0792A 

02 

51552000046 

15-FEB-2002 

02-03-0850A 

02 

5100130250B 

08-MAY-2002 

02-03-1 226A 

01 

51001601 OOA 

06-FEB-2002 

02-03-0734A 

02 

51001601 75A 

08-FEB-2002 

02-03^Jei4A 

02 

5100160100A 

15-FEB-2002 

02-03-0500A 

02 

51 001 601 OOA 

20-FEB-2002 

02-O3-0890A 

02 

51 001 601 OOA 

13-MAR-2002 

02-O3-0684A 

02 

5100160025A 

03-MAY-2002 

02-03-1 284A 

02 

51 001 601 OOA 

03-MAY-2002 

02-03- 1344A 

02 

5100160100A 

10-JUN-2002 

02-03-1 540A 

02 

5101000002B 

03-MAY-2002 

02-03-1412A 

02 

5100180150A 

23-JAN-2002 

02-03-0596A 

02 

5100340037C 

04-JAN-2002 

02-03-0504X 

02 

5100340034C 

08-MAY-2002 

02-03- 1446A 

01 

51 00350091 C 

01-MAY-2002 

02-03- 1358A 

02 

5100350058B 

15-MAY-2002 

02-03-1 490A 

02 

5100350047B 

10-JUN-2002 

02-03-1 352A 

02 

51 0044001 4C 

13-MAR-2002 

02-03-0558A 

01 

51 01 370001 C 

06-FEB-2002 

02-03-0760A 

02 

5101370001C 

20-MAR-2002 

02-03-0758A 

02 

510048001 5B 

29-MAR-2002 

02-03- 1152A 

02 

5155250083D 

04-JAN-2002 

02-03-0428A 

02 

51 552501 OOD 

04-JAN-2002 

02-03-0432A 

02 

5155250050D 

16-JAN-2002 

02-03-0550A 

02 

5155250075D 

18-JAN-2002 

02-03-0402A 

02 

5155250075D 

23-JAN-2002 

02-03-0526A 

02 

5155250025D 

23-JAN-2002 

02-03-0584A 

02 

5155250075D 

23-JAN-2002 

02-03-0590A 

02 

51 552501 OOD 

25-JAN-2002 

02-03-0476A 

02 

51 552501 OOD 

25-JAN-2002 

02-03-0586A 

02 

5155250083D 

30-JAN-2002 

02-03-0588A 

02 

5155250050D 

30-JAN-2002 

02-03-0594A 

02 

51 552501 SOD 

30-JAN-2002 

02-03-0686A 

02 

5155250083D 

30-JAN-2002 

02-03-0724A 

02 

5155250050D 

06-FEB-2002 

02-03-0778A 

02 

5155250075D 

08-FEB-2002 

02-03-0744A 

02 

5155250075D 

08-FEB-2002 

02-03-0774A 

02 

51 552501 25D 

13-FEB-2002 

02-03-0728A 

02 

51 552501 25D 

13-FEB-2002 

02-03-0776A 

02 

5155250050D 

15-FEB-2002 

02-03-0304A 

02 

5155250050D 

15-FEB-2002 

02-03-0796A 

02 

5155250050D 

27-FEB-2002 

02-03-0848A 

02 

5155250083D 

01-MAR-2002 

02-03-091 2A 

02 

51 552501 OOD 

Ol-MAR-2002 

02-03-091 2A 

02 

5155250083D 

01-MAR-2002 

02-03-0920A 

02 

51 552501 OOD 

Ol-MAR-2002 

02-O3-O920A 

02 

5155250025D 

12-MAR-2002 

02-O3-0e30A 

02 

51 552501 25D 

13-MAR-2002 

02-03-0954A 

02 

51 552501  OOD 

13-MAR-2002 

02-03-0962A 

02 

51 552501 OOD 

13-MAR-2002 

02-03-0978A 

02 

51 552501 25D 

13-MAR-2002 

02-03-0996A 

02 

51 552501 OOD 

15-MAR-2002 

02-03-1066A 

02 

5155250075D 

20-MAR-2002 

02-03-0772A 

02 

51 552501 SOD 

27-MAR-2002 

02-03-1 146A 

01 

515S2500S0D 

12-APR-2002 

02-03-1 178A 

02 

51S5250050D 

12-APR-2002 

02-03-1 236A 

02 

51 552501  SOD 

17-APR-2002 

02-03-1 264A 

'           01 

5155250075D 

17-APR-2002 

02-03-1 292A 

02 

5155250075D 

01-MAY-2002 

02-03-1 132A 

02 

5155250025D 

17-MAY-2002 

02-03-1480A 

02 

51 552501 OOD 

22-MAY-2002 

02-03-1416A 

02 

51 552501 OOD 

24-MAY-2002 

02-03- 1402A 

02 

51 552501 OOD 

31-MAY-2002 

02-03- 1478A 

02 

51 552501 25D 

05-JUN-2002 

02-03-1 586A 

02 

51 552501 OOD 

19-JUN-2002 

02-03-1628A 

02 

515S240005B 

15-MAR-2002 

02-03-0998A 

02 

5155240005B 

10-MAY-2002 

02-03-1 080A 

02 

58154 
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Region    i   State 


Community 
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VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 
VA 


FAUQUIER  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  •  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  '  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

GILES  COUNTY*  

GLOUCESTER  COUNTY- 
GLOUCESTER  COUNTY- 
GREENSVILLE  COUNTY  - 

HAMPTON.CITY  OF  

HAMPTON.CITY  OF  

HANOVER  COUNTY  -  

HANOVER  COUNTY  *  

HANOVER  COUNTY  '  

HENRICO  COUNTY  *  

HENRICO  COUNTY  '  

HENRICO  COUNTY  *  

HENRICO  COUNTY  *  

ISLE  OF  WIGHT  COUNTY 
ISLE  OF  WIGHT  COUNTY 
ISLE  OF  WIGHT  COUNTY 
JAMES  CITY  COUNTY  *  .. 
JAMES  CITY  COUNTY  *  .. 
LANCASTER  COUNTY*  ... 

LEBANON,  TOWN  OF  

LEBANON.  TOWN  OF  

LEESBURG,  TOWN  OF  ... 
LEESBURG,  TOWN  OF  ... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  ... 
LEESBURG,  TOWN  OF  .... 
LEESBURG.  TOWN  OF  ... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  ... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  .... 
LEESBURG,  TOWN  OF  .... 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUDOUN  COUNTY  * 

LOUISA  COUNTY  *  

LOUISA  COUNTY  *  


Map  panel 


5100550360A 
5100610240B 
5100610240B 
5100610095B 
5100610230B 
5100610215B 
5100610090B 
5100610220B 
5100610210B 
51 0061 021 OB 
5100610230B 
5100610200B 
51006102106 
5100610090B 
51006102206 
51006102206 
51006102306 
51006102406 
51006102406 
51 0061 021 5B 
51006102206 
51006102106 
51006102156 
51006102156 
51006102206 
51006102406 
51006102106 
51006102206 
51006102106 
51006701506 
51007100396 
51007100256 
5100730050A 
5155270014F 
51 5527001 3E 
51 0237031 OA 
5102370320A 
5102370320A 
51007700256 
51007700506 
51007700256 
51007700506 
51030300556 
51030300556 
51030300556 
51020100306 
51020100306 
5100840052A 
51022200016 
51031701006 
51107C0231D 
51107C0231D 
51107C0231D 
51107C0231D 
51107C0231D 
51107C0227D 
51107C0230D 
51107C0227D 
51107C0227D 
51107C0230D 
51107C0227D 
51107C0231D 
51107C0227D 
51107C0227D 
5100900235D 
51107C0235D 
51107C0215D 
51107C0230D 
51107C0235D 
51107C0290D 
51107C0385D 
51109C01256 
51109C0125B 


Detemiination 
date 


24-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

09-JAN-2002 

16-JAN-2002 

18-jm-2002 

18-JAN-2002 

18-JAN-2002 

23-JAN-2002 

30-JAN-2002 

30-JAN-2002 

01-FE6-2002 

06-FE6-2002 

06-FE6-2002 

15-FE6-2002 

15-FE6-2002 

01-MAR-2002 

15-MAR-2002 

27-MAR-2002 

27-MAR-2002 

03-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

10-JUN-2002 

01-FEe-2002 

04-JAN-2002 

17-APR-2002 

10-APR-2002 

23-JAN-2002 

26-APR-2002 

27-FE6-2002 

12-MAR-2002 

27-MAR-2002 

23-JAN-2002 

30-JAN-2002 

08-FEe-2002 

27-FEB-2002 

15-FEB-2002 

15-FE6-2002 

03-APR-2002 

11-JAN-2002 

22-FE6-2002 

12-APR-2002 

23-JAN-2002 

23-JAN-2002 

30-JAN-2002 

27-FE6-2002 

01-MAR-2002 

15-MAR-2002 

10-APR-2002 

09-MAY-2002 

09-MAY-2002 

09-MAY-2002 

15-MAY-2002 

17-MAY'-2002 

17-MAY-2002 

17-MAY-2002 

17-MAY-2002 

05-JUN-2002 

25-JAN-2002 

25-JAN-2002 

17-APR-2002 

09-MAY-2002 

03-JUN-2002 

10-JUN-2002 

14-JUN-2002 

06-FE6-2002 

17-MAY-2002 


Case  No. 


01-03-085P 

02-03-0422A 

02-03-0448A 

02-03-0456A 

02-03-0480A 

02-03-0382A 

02-03-061 4A 

02-03-0574A 

02-03-0634A 

02-03-0636A 

02-03-0340A 

02-03-0528A 

02-03-0730A 

02-03-0732A 

02-03-0688A 

02-03-0762A 

02-03-0852A 

02-03-0874A 

02-03-0944A 

02-03-0926A 

02-03-0838A 

02-03-1 038A 

02-03-1 200A 

02-03-0988A 

02-03-1 01 2A 

02-03-1 262A 

02-03-1 270A 

02-03-1 278A 

02-03-1 622A 

02-03-071  OA 

02-03-041 8A 

02-03-0394A 

02-03-1 252A 

02-03-0498A 

02-03-1 374A 

02-03-0790A 

02-03-0986A 

02-03-1 01 8A 

02-03-0642A 

02-03-0722A 

02-03-0624A 

02-03-091 8A 

02-03-0524A 

02-03-071 8A 

02-03-1 002A 

02-03-0240A 

02-03-0822A 

02-03-0990A 

02-03-0544A 

02-03-0544A 

02-03-0490A 

02-03-0332A 

02-03-0868A 

02-03-1 134A 

02-03-1 21 6A 

02-03-047P 

02-03-047P 

02-03-073P 

02-03-1014A 

02-03-091 6A 

02-03-0976A 

02-03-1 474A 

02-03- 1508A 

02-03-1 470A 

02-03-0472A 

02-03-0646A 

02-03-1 070A 

02-03-047P 

02-03-007P 

02-03-1 590A 

02-03-1 398A 

02-03-0440A 

02-03-1 354A 


Type 


Region 
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05 
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02 
02 


03 
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03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
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03 
03 
03 
03 
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03 
03 
03 
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03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
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03 
03 
03 
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03 
03 
03 
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03 
03 
03 
03 
03 
03 
03 
03 


State 


VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 
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VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

VA 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 


Community 


MANASSAS  PARK,  CITY  OF  ... 
MANASSAS  PARK,  CITY  OF  ... 

MATHEWS  COUNTY*  

MATHEWS  COUNTY*  

MECKLENBURG  COUNTY  *  .... 
MECKLENBURG  COUNTY  *  .... 
MECKLENBURG  COUNTY  *  .... 
MECKLENBURG  COUNTY  *  .... 
MECKLENBURG  COUNTY  *  .... 

MIDDLESEX  COUNTY  * 

MIDDLESEX  COUNTY  *  

MONTGOMERY  COUNTY  * 

MONTGOMERY  COUNTY  * 

NARROWS,  TOWN  OF  

NEWPORT  NEWS.  CITY  OF  .... 
NEWPORT  NEWS,  CITY  OF  .... 

NORFOLK.  CITY  OF 

NORFOLK,  CITY  OF 

NORFOLK,  CITY  OF 

NORTHAMPTON  COUNTY  *  ... 
NORTHAMPTON  COUNTY  *  ... 
NORTHUMBERLAND  COUNTY 

PAGE  COUNTY  * 

PORTSMOUTH.  CITY  OF  

PRINCE  WILLIAM  COUNTY  *  .. 
PRINCE  WILLIAM  COUNTY  *  .. 
PRINCE  WILLIAM  COUNTY  *  .. 
PRINCE  WILLIAM  COUNTY  *  .. 

RICHMOND.  CITY  OF  

ROANOKE  COUNTY  * 

ROANOKE,  CITY  OF  

ROANOKE.  CITY  OF  

ROANOKE.  CITY  OF  

ROANOKE,  CITY  OF  

ROANOKE,  CITY  OF  

ROANOKE.  CITY  OF 

ROANOKE,  CITY  OF  

ROCKBRIDGE  COUNTY  *  

ROCKINGHAM  COUNTY* 

SALEM.  CITY  OF 

SALEM.  CITY  OF 

SALEM.  CITY  OF 

SALEM.  CITY  OF 

SALEM.  CITY  OF 

SHENANDOAH  COUNTY  *  

SHENANDOAH  COUNTY  *  

SMITHFIELD,  TOWN  OF 

SPOTSYLVANIA  COUNTY*  

STAFFORD  COUNTY  *  

STAUNTON,  CITY  OF  

SUFFOLK,  CITY  OF  

TAZEWELL  COUNTY  * 

TAZEWELL  COUNTY  * 

VIRGINIA  BEACH,  CITY  OF 

VIRGINIA  6EACH,  CITY  OF 

VIRGINIA  BEACH,  CITY  OF 

VIRGINIA  BEACH,  CITY  OF 

WARREN  COUNTY  * 

WARRENTON.  TOWN  OF 

WAYNESBORO,  CITY  OF 

WEST  POINT,  TOWN  OF 

YORK  COUNTY  *  

BELMONT.  TOWN  OF 

BERKELEY  COUNTY  * 

BERKELEY  COUNTY  * 

BOONE  COUNTY  * 

6UCKHANN0N.  CITY  OF  

CA6ELL  COUNTY*  

CHARLESTON,  CITY  OF  

COALTON.  TOWN  OF 

DUNBAR,  CITY  OF 

ELEANOR,  TOWN  OF  

ELKINS.  CITY  OF  


Map  panel 


51153C0111D 

51153C0113D 

51 0096001 7C 

51009600096 

5101890150A 

5101890200A 

5101890200A 

5101890150A 

5101890200A 

5100980036C 

51009800256 

51009900446 

51009900506 

51006800016 

5101030016C 

510103— 14A 

5101040011D 

51 01 04001 7D 

51 01 04001 7D 

5101050020C 

5101050020C 

510107001 1C 

51010900256 

51552900076 

51153C0058D 

51153C0179D 

51153C0211D 

51153C0212D 

5101290010C 

51161C0043D 

51161C0044D 

51161C0044D 

51161C0042D 

51161C0042D 

51161C0042D 

51161C0042D 

51161C0042D 

51163C0290C 

51013300216 

51161C0023D 

51161C0037D 

51161C0037D 

51161C0037D 

51161C0041D 

51014702506 

51014701756 

5100810005C 

5103080075C 

51015401306 

51 01 550001 C 

51015600226 

51016001156 

51016001156 

5155310020E 

5155310037E 

5155310037E 

5155310029E 

5101660130A 

51005700016 

51553200106 

5100830002C 

5101820036B 

54073C00406 

54028200506 

54028200796 

54005C0060C 

54019900016 

54001 60045A 

5400730004C 

540176—016 

5400760001 C 

54022200016 

54017700016 


Detemfiinatkxi 
date 


Case  No. 


Type 


13-MAR-2002 

13-MAR-2002 

06-FE6-2002 

11-MAR-2002 

22-FEe-2002 

03-APR-2002 

10-JUN-2002 

19-JUN-2002 

26-JUN-2002 

22-FE6-2002 

24-MAY-2002 

08-FEB-2002 

19-JLiN-2002 

01-MAY-2002 

30-JAN-2002 

08-FE6-2002 

13-MAR-2002 

12-APR-2002 

12-JUN-2002 

04-JAN-2002 

24-MAY-2002 

15-MAY-2002 

29-MAR-2002 

30-JAN-2002 

03-APR-2002 

26-APR-2002 

16-MAY-2002 

16-MAY-2002 

27-FE6-2002 

01-MAR-2002 

04-JAN-2002 

08-FEB-2002 

13-MAR-2002 

13-MAR-2002 

13-MAR-2002 

13-MAR-2002 

20-MAR-2002 

08-FEB-2002 

10-JUN-2002 

29-MAR-2002 

03-APR-2002 

10-APR-2002 

12-APR-2002 

12-APR-2002 

23-JAN-2002 

25-JAN-2002 

24-MAY-2002 

06-MAR-2002 

07-MAY-2002 

19-JUN-2002 

14-JUN-2002 

22-FE6-2002 

22-FE8-2002 

11-JAN-2002 

26-APR-2002 

26-APR-2002 

29-MAY-2002 

19-APR-2002 

05-MAR-2002 

24-MAY-2002 

19-JUN-2002 

30-JAN-2002 

01-MAY-2002 

13-MAR-2002 

13-MAR-2002 

27-MAR-2002 

02-FE6-2002 

10-MAY-2002 

17-APR-2002 

15-MAR-2002 

13-MAR-2002 

15-MAY-2002 

30-JAN-2002 


02-03-0972A 

02-03-0972A 

02-03-01 44A 

02-03-0952A 

02-03-0902A 

02-03-1202A 

02-03-1482A 

02-03-1692A 

02-03-1 548A 

02-03-0458A 

02-03-1488A 

02-03-0272A 

02-03-1 522A 

02-03-1 420A 

02-03-0514A 

02-03^)296A 

02-O3-0482A 

02-03- 1258A 

02-03- 1546A 

02-03-0450X 

02-03-1 268A 

02-03-1 366A 

02-03-1 208A 

02-03-0366A 

01-03-077P 

02-03-1218A 

01-03-123P 

01-03-123P 

02-03-0908A 

02-03-0126A 

02-03-0374A 

02-03-081 6A 

02-03-0600A 

02-03-0802A 

02-03-0804A 

02-03-0806A 

02-03-0798A 

02-03-0788A 

02-03-1 316A 

02-03-0720A 

02-03-1 21 2A 

02-03-1 238A 

02-03-1 076A 

02-03- 1076A 

02-03-0420A 

02-03-0384A 

02-03- 1430A 

02-03-01 14A 

02-03-055P 

02-03- 1528A 

02-03-1 356A 

02-03-0680A 

02-03-0696A 

02-03-0470A 

02-03-0826A 

02-03- 1332A 

02-03-1 276A 

02-03- 1250A 

01-03-544P 

02-03- 1280A 

02-03- 1582A 

02-03-051 8A 

02-03-1312A 

02-03-0486A 

02-03-0684A 

02-03-0984A 

00-03- 125P 

02-03-1 156A 

02-03- 1256A 

02-03-0548A 

02-03-0866A 

02-03-1310A 

02-03-0668A 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

05 

02 

01 

02 

02 

02 

01 

02 

02 

02 

05 

02 

02 

02 

02 

01 

01 

02 

05 

02 

02 

02 

02 

02 

02 
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Region       State 


Community 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

WV 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 


ELKINS,  CITY  OF  

GREENBRIER  COUNTY"  . 

HARRISON  COUNTY*  

KANAWHA  COUNTY  •   

KANAWHA  COUNTY  •  

LEWIS  COUNTY* 

MASON  COUNTY  *  

MINERAL  COUNTY  * 

MINGO  COUNTY*  

MONONGALIA  COUNTY  * 
MOUNDSVILLE,  CITY  OF 

OAK  HILL,  CITY  OF 

PUTNAM  COUNTY* 

RALEIGH  COUNTY  *  

RANDOLPH  COUNTY  '   ... 
RANDOLPH  COUNTY  *  .... 

RANSON,  CITY  OF 

RITCHIE  COUNTY  *  

TYLER  COUNTY  *  

VIENNA,  CITY  OF 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WAYNE  COUNTY* 

WOOD  COUNTY  *  

WOOD  COUNTY  *  

WOOD  COUNTY  *  

ARAB,  CITY  OF  

AUBURN,  CITY  OF 

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BIRMINGHAM,  CITY  OF  ... 

CALHOUN  COUNTY  *  

CEDAR  BLUFF.TOWN  OF 

CHEROKEE  COUNTY* 

CHEROKEE  COUNTY* 

CHEROKEE  COUNTY* 

CHILTON  COUNTY  *  

COLBERT  COUNTY  

COLBERT  COUNTY  

COLBERT  COUNTY  

COLBERT  COUNTY  

CULLMAN  COUNTY  *  

DALLAS  COUNTY*  

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DECATUR,  CITY  OF 

DOTHAN,  CITY  OF  

ELMORE  COUNTY* 

ELMORE  COUNTY* 

ELMORE  COUNTY* 

ELMORE  COUNTY* 

ETOWAH  COUNTY  *  

ETDWAH  COUNTY  *  

FAIRHOPE,  CITY  OF 

FAIRHOPE,  CITY  OF 

FORT  PAYNE,  CITY  OF  ... 

HELENA,  TOWN  OF 

HELENA,  TOWN  OF 


Map  panel 


5401 770001 B 

5400400380B 

54005301 07C 

5400700271 C 

54007001 11C 

5400850039C 

54011 201 05A 

54012901  IOC 

5401330048C 

5401390075B 

5401110001C 

540031 0001 B 

54016401 15A 

5401690065B 

5401 7501 85A 

5401 7501 85A 

5400680001 D 

5402240004B 

54095C0100B 

54021 50002B 

54020001 25B 

54020001 25B 

5402000101 B 

54020001 SOB 

54020001 02B 

54020001 06B 

54020001 25B 

54021 301 06A 

54021 30123A 

54021 30101A 

010345— 01 A 

0101440076E 

0150000678J 

0150000686J 

0150000570G 

01003C0394K 

01003C0829K 

01003C0830K 

01003C0839K 

01 00300841 K 

01003C0855K 

01073C0338E 

0100130234C 

01501000056 

01 023401 25B 

01 023401 25B 

01 023401 25B 

01003000906 

01031801256 

01031801256 

01031801256 

01031801256 

01024702256 

01006301006 

01103C0060D 

01103C0080D 

01103C0070D 

01103C0060D 

01103C0070D 

01103C0060D 

01103C0080D 

0101040037D 

01040600256 

01040600256 

01040600256 

01040600256 

0100770050C 

01 007701 80C 

01 0006-01 D 

01003C0517K 

0100670003A 

01029400036 

01029400036 


Detenmlnatlon 
date 


19-APR-2002 

22-MAR-2002 

01-MAY-2002 

22-FE6-2002 

12-JUN-2002 

05-APR-2002 

08-FEB-2002 

15-FE6-2002 

17-APR-2002 

20-MAR-2002 

12-JUN-2002 

31-MAY-2002 

27-MAR-2002 

17-MAY-2002 

06-MAR-2002 

26-APR-2002 

14-JUN-2002 

01-MAY-2002 

18-JAN-2002 

05-JUN-2002 

01-FE6-2002 

11-MAR-2002 

26-APR-2002 

03-MAY-2002 

03-MAY-2002 

15-MAY-2002 

26-JUN-2002 

08-FE6-2002 

10-JUN-2002 

26-JUN-2002 

11-MAR-2002 

20-MAY-2002 

25-JAN-2002 

25-JAN-2002 

06-MAR-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

27-FE6-2002 

23-JAN-2002 

13-FE6-2002 

03-APR-2002 

22-MAY-2002 

10-JUN-2002 

10-APR-2002 

17-APR-2002 

19-APR-2002 

10-MAY-2002 

26-JUN-2002 

04-JAN-2002 

20-MAR-2002 

18-JAN-2002 

18-JAN-2002 

27-MAR-2002 

27-MAR-2002 

29-MAR-2002 

24-APR-2002 

19-JUN-2002 

09-JAN-2002 

15-FE6-2002 

27-MAR-2002 

15-MAY-2002 

31-MAY-2002 

05-APR-2002 

08-MAY-2002 

11-JAN-2002 

18-JUN-2002 

31-MAY-2002 

30-JAN-2002 

01-MAY-2002 


Case  No. 


02-03-0894A 

02-03-0950A 

02-03-1 300A 

02-03-0598A 

02-03-1 468A 

02-03-01 68A 

02-03-0740A 

02-03-0468A 

02-03-0700A 

02-03-0752A 

02-03-1 21 OA 

02-03-1 496A 

01-03-1792A 

02-03-1 290A 

02-03-051 6A 

02-03-0478A 

02-03-1 450A 

02-03-1 348A 

02-03-0252A 

02-03-1 534A 

02-03-0444A 

02-03-0936A 

02-03-1 222A 

02-03-0780A 

02-03-1 034A 

02-03-1 166A 

02-03-1 322A 

02-03-031 6A 

02-03-1 162A 

02-03-1 492A 

02-04-2296A 

01-04-265P 

02-04-1 234A 

02-04- 1234A 

02-04-2298A 

02-04-6334V 

02-04-6334V 

02-04-6334V 

02-04-6334V 

02-04-6334V 

02-04-6334V 

02-04-1826A 

02-04-1 61 6A 

02-04-1 746A 

02-04- 1140A 

02-04-1 450A 

02-04-5662A 

02-04-3820A 

02-04-3960A 

02-04-4484A 

02-04-3630A 

02-04-61 24A 

02-04-1 256A 

02-04-2338A 

01-04-6820A 

02-04-0424A 

02-04-1 192A 

02-04-3398A 

02-04-1 190A 

02-04-4584A 

02-04-5506A 

01-04-7084A 

02-04-2528A 

02-04-3362A 

02-04-3064A 

02-04-31 18A 

02-04-1 936A 

02-04-51 42A 

01-04-6936A 

02-04-6336V 

02-04-4850A 

02-04-051 2A 

01-04-7068A 


Type 


Region 


02 
01 
02 
01 
02 
02 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
19 
19 
19 
19 
19 
19 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
01 
17 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
19 
01 
02 
01 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 

AL 


Community 


HOMEWOOD,  CITY  OF 

HOMEWOOD,  CITY  OF 

HOOVER,  CITY  OF  

HOOVER,  CITY  OF  

HOOVER.  CITY  OF  

HOUSTON  COUNTY  * 

HUNTSVILLE,  CITY  OF 

HUNTSVILLE,  CITY  OF 

HUNTSVILLE,  CITY  OF 

HUNTSVILLE,  CITY  OF 

JACKSON  COUNTY  * 

JACKSON  COUNTY  * 

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

JEFFERSON  COUNTY  *  

LANETT,  CITY  OF  

LEE  COUNTY  * 

LEE  COUNTY  * 

LEEDS,  CITY  OF  

LIMESTONE  COUNTY  * 

LIMESTONE  COUNTY  * 

UMESTONE  COUNTY  * 

MADISON  COUNTY  * 

MADISON  COUNTY  * 

MADISON  COUNTY  * 

MADISON  COUNTY  * 

MARSHALL  COUNTY  *  

MOBILE  COUNTY*  

MOBILE  COUNTY*  

M06ILE,  CITY  OF  

M06ILE,  CITY  OF  

MONTGOMERY  COUNTY  *  . 
MONTGOMERY  COUNTY  *  . 
MONTGOMERY  COUNTY  *  . 
MONTGOMERY,  CITY  OF  ... 
MONTGOMERY,  CITY  OF  ... 
MONTGOMERY,  CITY  OF  ... 
MONTGOMERY,  CITY  OF  ... 
MONTGOMERY,  CITY  OF  ... 
P»«DNTGOMERY,  CITY  OF  ... 

MOULTON,  CITY  OF  

MUSCLE  SHOALS,  CITY  OF 
MUSCLE  SHOALS,  CITY  OF 
MUSCLE  SHOALS.  CITY  OF 
MUSCLE  SHOALS,  CITY  OF 
MUSCLE  SHOALS,  CITY  OF 
MUSCLE  SHOALS,  CfTY  OF 

NORTHPORT,  CITY  OF  

NORTHPORT,  CITY  OF  

OXFORD,  CITY  OF 

OXFORD,  CITY  OF 

PRICHARO,  CITY  OF  

RIVERSIDE,  TOWN  OF 

RIVERSIDE,  TOWN  OF 

SARALAND.  CITY  OF 

SCOTTS60RO,  CITY  OF  .... 

SHELeY  COUNTY* 

SHELBY  COUNTY* 

SHELBY  COUNTY* 

SHEL6Y  COUNTY* 

SHELBY  COUNTY* 

SHEL6Y  COUNTY* 

ST.  CLAIR  COUNTY  *  

ST.  CLAIR  COUNTY  *  

ST.  CLAIR  COUNTY  *  

TALLADEGA  COUNTY  *  

TALLADEGA  COUNTY  *  

TALLADEGA  COUNTY  *  

TALLADEGA  COUNTY  *  


Map  panel 


01073C0479E 

01073C0481E 

01019100456 

01073C0627E 

01019100406 

01009802056 

01089C0362D 

01089C0333D 

01089C0340D 

01089C0456D 

0101100250B 

01011001756 

01073C0250E 

01073C0100E 

01 07X01 94E 

01073C0250E 

01073C0489E 

01073C0281E 

01073C0627E 

01002900106 

01 025001 25C 

01 025001 40C 

01073C0367E 

01030700876 

01030700756 

01030701506 

01089C0025D 

01089C0211D 

01089C0025D 

01089C0211D 

01027502258 

01097C0658J 

01097C0666J 

01097C0543J 

01097C0543J 

01101C0155F 

01101C0145F 

01101C0090F 

01101C0060F 

01101C0135F 

01101C0070F 

01101C0135F 

01101C0070F 

01101C0060F 

01014200026 

0100470005C 

0100470005C 

0100470005C 

0100470005C 

0100470005C 

0100470005C 

01125C0337E 

01125C0337E 

0100230004C 

0100230004C 

01097C0419J 

010288— 03A 

010288-O3A 

01097C0429J 

0101120005C 

01019100206 

01019101956 

01019101456 

0101910040B 

01019101506 

01019101756 

01029003506 

01029003506 

01029003256 

01029700506 

01029701256 

0102970050B 

01029700506 


Detennination 
date  ; 


Case  No. 


Type 


24-APR-2002 

24-MAY-2002 

03-MAY-2002 

20-MAY-2002 

20-MAY-2002 

01-MAY-2002 

2O-MAR-2002 

03-MAY-2002 

10-MAY-2002 

10-JUN-2002 

05-APR-2002 

24-MAY-2002 

04-JAN-2002 

23-JAN-2002 

01-FEB-2002 

1O-APR-2002 

08-MAY-2002 

15-MAY-2002 

20-MAY-2002 

06-MAR-2002 

08-FE6-2002 

11-MAR-2002 

27-FE6-2002 

15-MAY-2002 

12-JUN-2002 

21-JUN-2002 

23-JAN-2002 

20-MAR-2002 

19-APR-2002 

10-MAY-2002 

26-JUN-2002 

10-APR-2002 

10-APR-2002 

10-JUN-2002 

21-JUN-2002 

19-APR-2002 

17-MAY-2002 

31-MAY-2002 

23-JAN-2002 

20-MAR-2002 

23-APR-2002 

23-APR-2002 

05-JUN-2002 

28-JUN-2002 

15-MAY-2002 

04-JAN-2002 

12-APR-2002 

24-APR-2002 

01-MAY-2002 

22-MAY-2002 

22-MAY-2002 

17-APR-2002 

24-MAY-2002 

03-MAY-2002 

14-JUN-2002 

17-APR-2002 

15-MAR-2002 

17-MAY-2002 

22-MAR-2002 

29-MAY-2002 

15-FE6-2002 

20-MAR-2002 

24-APR-2002 

20-MAY-2002 

19-JUN-2002 

19-JUN-2002 

03-APR-2002 

22-MAY-2002 

12-JUN-2002 

30-JAN-2002 

29-MAR-2002 

29-MAR-2002 

29-MAR-2002 


02-04-2870A 

02-04-5266A 

02-04-4252A 

02-04-1 99P 

02-04- 199P 

02-04-4622A 

02-O4-3288A 

02-04-4300A 

02-04-501 8A 

02-04-5746A 

02-04-3B40A 

02-04-4686A 

02-04-1376A 

02-O4-0932A 

02-04- 1864A 

02-04-3000A 

02-04-4344A 

02-04-1468A 

02-04-1 99P 

02-04-081 8A 

02-04-1 782A 

02-04-251  OA 

02-04-1876A 

02-O4-3848A 

02-04-4264A 

02-04-4404A 

02-O4-1902A 

02-04-31 92A 

02-04-3896A 

02-04-4094A 

02-04-61 90A 

02-04-1 11P 

02-04-1  IIP 

02-04-4794A 

02-04-5538A 

02-04-3430A 

02-04-2260A 

02-04-21 80A 

02-04-081 6A 

02-04-2944A 

01 -04-31 7P 

01 -04-31 7P 

02-04-257P 

02-04-5970A 

02-04-4744A 

02-04- 1052A 

02-04-321  OA 

02-04-4758A 

02-04-441  OA 

02-04-5438A 

02-04-5440A 

02-04-3240A 

02-04-5900X 

02-04-4994A 

02-04-5988A 

02-04-2952A 

02-04-1 784A 

02-04-41 12A 

02-04-3666A 

02-04-5060A 

02-04-2562A 

02-04-2702A 

02-04-3396A 

02-04-1 99P 

02-04-4586A 

02-O4-6066A 

02-04-361 8A 

02-04-2942A 

02-04-5082A 

01-04-6748A 

02-04-2846X 

02-04-2848X 

02-04-2850X 
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Region 


04 
04 
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04 
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State 


Community 


AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
AL 
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AL 
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AL 
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AL 
FL 
FL 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


TALLADEGA  COUNTY  *  

TALLADEGA  COUNTY  *   

TALLADEGA  COUNTY  *   

TALLADEGA  COUNTY  *   

TALLADEGA  COUNTY  *  

TALLADEGA  COUNTY  *   

TUSCALOOSA  COUNTY  *  

TUSCALOOSA  COUNTY  '  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA.  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

TUSCALOOSA,  CITY  OF  

WALKER  COUNTY  *  

WALKER  COUNTY  *  

WALKER  COUNTY  *  

WALKER  COUNTY  *  

WALKER  COUNTY  *  

WETUMPKA.  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA,  CITY  OF  

WETUMPKA.  CITY  OF  

WINSTON  COUNTY  * 

WINSTON  COUNTY  * 

WINSTON  COUNTY  * 

WINSTON  COUNTY  * 

ALACHUA  COUNTY* 

ALACHUA  COUNTY* 

ALACHUA  COUNTY* 

ALACHUA  COUNTY* 

ALACHUA  COUNTY* 

ALACHUA  COUNTY* 

ALACHUA,  CITY  OF  

ALACHUA,  CITY  OF  

ALACHUA.  CITY  OF  

ALTAMONTE  SPRINGS,  CITY  OF 
ALTAMONTE  SPRINGS,  CITY  OF 

APALACHICOLA,  CITY  OF  

APOPKA,  CITY  OF  

APOPKA,  CITY  OF  

APOPKA,  CITY  OF  

ATLANTIC  BEACH,  CITY  OF  

AUBURNDALE,  CITY  OF  

AUBURNDALE,  CITY  OF  

AUBURNDALE.  CITY  OF  

AUBURNDALE.  CITY  OF  

BARTOW,  CITY  OF  

BARTOW,  CITY  OF  

BAY  COUNTY* 

BELLE  ISLE,  CITY  OF 

BELLE  ISLE,  CITY  OF 

BELLE  ISLE,  CITY  OF 

BOCA  RATON,  CITY  OF  

BOCA  RATON.  CITY  OF  

BOYNTON  BEACH,  CITY  OF 

BRADFORD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  

BREVARD  COUNTY  *  


Map  panel 


0102970050B 
0102970050B 
0102970050B 
0102g70225B 
0102970050B 
0102970275B 
01125C0500E 
01125C0200E 
01125C0344E 
01125C0539E 
01125C0517E 
01125C0508E 
01125C0700E 
01125C0344E 
01125C0508E 
01125C0509E 
01125C0509E 
01125C0517E 
01125C0700E 
01030100558 
0103010055B 
0103010055B 
0103010055B 
0103010055B 
0100700002C 
0100700002C 
0100700002C 
0100700003C 
0100700002C 
0100700002C 
0100700002C 
0100700002C 
01030400098 
01030400098 
0103040009A 
01030400098 
1 20001 0275A 
1 20001 0425A 
1 20001 0500A 
1 20001 0425A 
1 20001 0450A 
1 20001 0425A 
1206640025A 
1206640025A 
1206640025A 
12117C0140E 
12117C0120E 
12037C0526E 
12095001 10E 
12095C0110E 
12095C0140E 
1 200750001 D 
12105C0335F 
12105C0335F 
12105C0335F 
12105C0330F 
12105C0515F 
12105C0515F 
1200040351D 
12095C0430E 
12095C0430E 
12095C0430E 
1201950004C 
1201950007C 
1201960005C 
12007C0245D 
12009C0430E 
12009C0435E 
1 200900441 F 
12009C0430E 
12009C0350E 
12009C0260E 
12009C0260E 


Detennination 
date 


2g-MAR-2002 
29-MAR-2002 
24-APR-2002 
15-MAY-2002 
10-JUN-2002 
14-JUN-2002 
10-APR-2002 
05-JUN-2002 
01-FEB-2002 
22-MAR-2002 
10-APR-2002 
17-APR-2002 
26-APR-2002 
10-MAY-2002 
17-MAY-2002 
24-MAY-2002 
05-JUN-2002 
12-JUN-2002 
21-JUN-2002 
01-FE8-2002 
08-FEB-2002 
08-MAY-2002 
10-MAY-2002 
10-JUN-2002 
11-JAN-2002 
30-JAN-2002 
13-MAR-2002 
10-APR-2002 
17-APR-2002 
10-MAY-2002 
22-MAY-2002 
12-JUN-2002 
22-FE8-2002 
05-APR-2002 
15-MAY-2002 
24-MAY-2002 
06-FEB-2002 
13-MAR-2002 
27-MAR-2002 
24-APR-2002 
28-JUN-2002 
28-JUN-2002 
23-JAN-2002 
15-MAR-2002 
22-MAR-2002 
08-FEB-2002 
01-MAY-2002 
18-JUN-2002 
08-FE8-2002 
13-MAR-2002 
22-MAY-2002 
22-MAY-2002 
20-FEB-2002 
2O-MAR-2002 
01-MAY-2002 
22-MAY-2002 
16-MAY-2002 
20-MAY-2002 
12-JUN-2002 
04-JAN-2002 
27-MAR-2002 
12-APR-2002 
18-JAN-2002 
25-JAN-2002 
04-JAN-2002 
26-APR-2002 
04-JAN-2002 
11-JAN-2002 
18-JAN-2002 
18-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 


Case  No. 


02-04-2852X 
02-04-2854X 
02-04-3392A 
02-04-421 OA 
02-04-5354A 
02-04-521  OA 
02-04-2760A 
02-04-4852A 
02-04-1 878A 
02-04-3044A 
02-04-3936A 
,  02-04-31 74A 
02-04-4204A 
02-04-4770A 
02-04-4746A 
02-04-51 66A 
02-04-5030A 
02-04-5500A 
02-04-591 6A 
02-04-2300A 
02-04-1 452A 
02-04-2398A 
02-04-2398A 
02-04-5380A 
02-04-1 528A 
02-04-1 656A 
02-04-2800A 
02-04-01 74A 
02-04-4298A 
02-04-4406A 
02-04-2508A 
02-04-5736A 
02-04-2336A 
02-04-3214A 
02-04-3838A 
02-04-S084A 
02-04-1 41 2A 
02-O4-3346A 
02-04-3168A 
02-04-3750A 
02-04-1 522A 
02-04-5356A 
02-04-1 408A 
02-04-2624A 
02-04-3528A 
02-04-2396A 
02-04-4392A 
02-04-621  av 
02-O4-2394A 
02-04-271 8A 
02-04-51 76A 
02-04-4636A 
02-04-2802A 
02-04-2838A 
02-04-1 292A 
02-04-2264A 
02-04-269P 
02-04-271 P 
02-04-5478A 
02-04-0960A 
02-04-31 88A 
02-04-3456A 
02-04-1 290A 
02-04-1 620A 
02-04-0052A 
02-04-2962A 
02-04-1 150A 
02-04-1 350X 
02-04-081 2A 
02-04-1 258A 
02-04-1 148A 
02-04-1 176A 
02-04-1 178A 
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State 


FL 
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FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


Map  panel 


Detemiination 
date 


Case  No. 


Type 


BREVARD  COUNTY  *  .... 
BREVARD  COUNTY  *  .... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  .. 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  ... 
BREVARD  COUNTY  *  .. 
BROWARD  COUNTY*  .. 
BROWARD  COUNTY*  .. 
BROWARD  COUNTY*  .. 
BROWARD  COUNTY*  .. 
BROWARD  COUNTY*  .. 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL.  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL,  CITY  OF 
CAPE  CORAL.  CITY  OF 


12009C0430E 

12009C0260E 

12009C0526E 

12009C0441F 

12009C0441F 

12009C0370E 

12009C0190F 

12009C0365E 

12009C0435E 

12009C0190F 

12009C0440E 

12009C0441F 

12009C0350E 

12009C0365E 

12009C0430E 

12009C0260E 

12009C0275E 

12009C0435E 

12009C0435E 

12009C0430E 

12009C0270E 

12009C0275E 

12009C0275E 

12009C0180E 

12009C0617E 

12009C0435E 

12009C0435E 

12009C0270E 

12009C0430E 

12009C0260E 

12009C0270E 

12009C0430E 

12009C0430E 

12009C0435E 

12009C0430E 

12009C0260E 

12009C0260E 

12009C0275E 

12009C0290E 

12009C0435E 

12009C0270E 

12009C0700E 

12009C0260E 

12009C0100E 

12009C0100E 

12011C0120F 

12011C0208F 

12011C0117G 

12011C0205F 

12011C0308F 

1250950030C 

1250950040C 

1250950020C 

1250950030C 

1250950030C 

1250950020C 

1250950030C 

1250950030C 

1250950040C 

1250950020C 

1250950030C 

1250950045C 

1250950020C 

1250950020C 

1250950040C 

1250950045C 

1250950020C 

1250950030C 

1250950030C 

1250950035C 

1250950030C 

1250950030C 

1250950030C 


23-JAN-2002 

25-JAN-2002 

06-FEB-2002  ' 

06-FEB-2002 

06-FEB-2002 

13-FEB-2002 

01-MAR-2002 

01-MAR-2002 

13-MAR-2002 

13-MAR-2002 

20-MAR-2002 

20-MAR-2002 

20-MAR-2002 

20-MAR-2002 

20-MAR-2002 

27-MAR-2002 

27-MAR-2002 

05-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

10-APR-2002 

17-APR-2002 

24-APR-2002 

26-APR-2002 

03-MAY-2002 

03-MAY-2002 

03-MAY-2002 

03-MAY-2002 

10-MAY-2002 

17-MAY-2002 

17-MAY-2002 

22-MAY-2002 

22-MAY-2002 

22-MAY-2002 

24-MAY-2002 

31-MAY-2002 

12-JUN-2002 

12-JUN-2002 

12-JUN-2002 

26-JUN-2002 

26-JUN-2002 

26-JUN-2002 

26-JUN-2002 

04-JAN-2002 

09-JAN-2002 

27-MAR-2002 

29-MAR-2002 

17-MAY-2002 

04-JAN-2002 

09-JAN-2002 

16-JAN-2002 

16-JAN-2002 

23-JAN-2002 

01-FEB-2002 

01-FEB-2002 

22-FEB-2002 

22-FEB-2002 

01-MAR-2002 

01-MAR-2002 

01-MAR-2002 

11-MAR-2002 

15-MAR-2002 

15-MAR-2002 

15-MAR-2002 

22-MAR-2002 

22-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

29-MAR-2002 

24-APR-2002 


02-04- 1260A 
02-04- 1636A 
02-04- 1898A 
02-04- 1944A 
02-04- 1966A 
02-04- 1828A 
02-04-0476A 
02-04-2292A 
02-04-2706A 
02-04-2886A 
02-04-2524A 
02-04-2524A 
02-04-3038A 
02-04-3038A 
02-04-3626A 
02-04-3326A 
02-04-3336A 
02-04-351 2A 
02-04-01 26A 
02-04-3468A 
02-04-3624A 
02-04-3684A 
02-04 -3836A 
02-04-401 8A 
02-04-4024X 
02-04-401  OA 
02-04-391 6A 
02-04-4690A 
02-04-4696A 
02-04-4762A 
02-04-4822A 
02-04-0962A 
02-04-0964A 
02-04-35 10A 
02-04-51 62A 
02-04-51 84A 
02-04-5232A 
02-04-5366A 
02-04-5542A 
02-04-5544A 
02-04-5596A 
02-04-5840A 
02-04-5842A 
02-04-5844A 
02-O4-5846A 
02-04-1 446A 
i  02-04- 1742A 
j  02-04-3286A 
02-04-01 08A 
I  02-04-5428A 
02-04-1 556A 
i  02-04-1 770A 
1  02-O4-1842A 
02-04-1 842A 
02-04- 1960A 
1  02-04-2098A 
I  02-04-2098A 
02-04-2288A 
02-04-2288A 
!  02-04-2548A 
I  02-04-2550A 
02-04-2550A 
02-04-2888A 
02-04-3030A 
02-04-3030A 
02-04-3030A 
02-04-31 54A 
02-04-31 54A 
02-04-3266A 
02-04-3334A 
02-04-3502A 
02-04-3592A 
1  02-04-4284A 
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Region 
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State 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CAPE  CORAL,  CITY  OF 

CASSELBERRY,  CITY  OF  .. 

CHARLOTTE  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  '  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CITRUS  COUNTY  *  

CLAY  COUNTY  *  

CLAY  COUNTY*  

CLAY  COUNTY  *  

CLAY  COUNTY  *  

CLAY  COUNTY*  

CLAY  COUNTY  *  

CLAY  COUNTY  *  

CLAY  COUNTY  *  

CLAY  COUNTY*  

CLAY  COUNTY  *  

CLAY  COUNTY*  

CLAY  COUNTY*  

CLAY  COUNTY*  

CLAY  COUNTY*  

CLEARWATER,  CITY  OF  .... 
CLEARWATER,  CITY  OF  .... 

COLLIER  COUNTY  *  

COLLIER  COUNTY  *  

COLLIER  COUNTY  *  

COLLIER  COUNTY  *  

COLLIER  COUNTY  *  

COLUMBIA  COUNTY*  

COLUMBIA  COUNTY*  

COLUMBIA  COUNTY*  

COLUMBIA  COUNTY*  

COLUMBIA  COUNTY*  

COLUMBIA  COUNTY*  

COOPER  CITY.  CITY  OF  .... 
CORAL  SPRINGS,  CITY  OF 
CORAL  SPRINGS,  CITY  OF 
CORAL  SPRINGS,  CITY  OF 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY*  

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 


Map  panel 


1250950020C 
1250950030C 
1250950040C 
1250950020C 
1250950030C 
1250950035C 
1250950030C 
1250950030C 
1250950020C 
1250950020C 
1250950030C 
1250950040C 
1250950020C 
1250950030C 
1250950045C 
1250950030C 
1250950030C 
1250950020C 
1250950040C 
1250950020C 
1250950030C 
1250950030C 
12117C0140E 
120061 01 75D 
1200630270B 
1 2006301 75B 
1200630270B 
12006303006 
1200630300B 
12006301 SOB 
1200630270B 
12006304006 
12006301206 
1200630205C 
12006302556 
1 2006401 55D 
1 2006401 35D 
1 2006401 55D 
1 2006401 55D 
1 2006401 40D 
1200640065D 
1200640065D 
1200640065D 
1 2006401 55D 
1 2006401 55D 
1200640065D 
1200640065D 
1200640140D 
1 2006401 55D 
1 25096001 7D 
125096000gD 
12006702500 
1 20067081 2E 
1 20067081 2E 
1200670215D 
1200670225D 
12007001 756 
12007001756 
12007002506 
12007001756 
12007001256 
12007002706 
12011C0285F 
12011C0095F 
12011C0115F 
12011C0095F 
12025C0160J 
12025C0075J 
12025C0160J 
12025C0266J 
1 2025001 80J 
12025C0269J 
12025C0365J 


Detennination 
date 


03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
08-MAY-2002 
10-MAY-2002 
10-MAY-2002 
24-MAY-2002 
29-MAY-2002 
05-JUN-2002 
05-JUN-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
14-JUN-2002 
19-JUN-2002 
19-JUN-2002 
21-JUN-2002 
21-JUN-2002 
28-JUN-2002 
13-MAR-2002 
29-MAY-2002 
23-JAN-2002 
13-FE6-2002 
15-FE6-2002 
15-FE6-2002 
03-APR-2002 
03-APR-2002 
15-MAY-2002 
29-MAY-2002 
05-JUN-2002 
05-JUN-2002 
12-JUN-2002 
23-JAN-2002 
25-JAN-2002 
22-FE6-2002 
06-MAR-2002 
20-MAR-2002 
05-APR-2002 
05-APR-2002 
12-APR-2002 
24-APR-2002 
01-MAY-2002 
08-MAY-2002 
29-MAY-2002 
14-JUN-2002 
26-JUN-2002 
15-MAY-2002 
21-JUN-2002 
01-FE6-2002 
20-MAR-2002 
27-MAR-2002 
10-MAY-2002 
10-MAY-2002 
08-FE6-2002 
27-FE6-2002 
27-MAR-2002 
29-MAR-2002 
17-APR-2002 
19-JUN-2002 
13-MAR-2002 
26-APR-2002 
17-MAY-2002 
22-MAY-2002 
16-JAN-2002 
16-JAN-2002 
23-JAN-2002 
23-JAN-2002 
08-FE6-2002 
27-FEe-2002 
06-MAR-2002 


Case  No. 


02-04-4728A 
02-04-4728A 
02-04-4728A 
02-04-4782A 
02-04-4782A 
02-04-4904A 
02-04-5054A 
02-04-51 34A 
02-04-5632A 
02-04-5470A 
02-04-5430A 
02-04-5430A 
02-04-5784A 
02-04-5784A 
02-04-5784A 
02-04-5876A 
02-04-61 OOA 
02-04-61 86A 
02-04-61 86A 
02-04-6338A 
02-04-6338A 
02-04-6446A 
02-04-3366A 
02-04-3884A 
02-04-1 896A 
02-04-2628A 
02-04-2630A 
02-04-2632A 
02-04-3638A 
02-04-3640A 
02-04-5370A 
02-04-5260A 
02-04-5398A 
02-04-5740A 
02-04-5056A 
02-04-1 832A 
02-04-21 30A 
02-04-21 18X 
02-04-1 830A 
02-04-241 8A 
02-04-0028A 
02-04-3746A 
02-04-3230A 
02-04-41 34A 
02-04-3944A 
02-04-5yp4A 
02-04-2030A 
02-04-571 2A 
02-04-5898A 
02-04-4872A 
02-04-62&4A 
02-04-2070A 
02-04-321 6A 
02-04-3390A 
02-04-4874A 
02-04-4874A 
02-04-1 822A 
02-04-2454A 
02-04-0258A 
02-04-3202A 
02-04-41 92A 
02-04-6200A 
02-04-2662A 
02-04-4500A 
02-04-4972A 
02-04-41 20A 
02-04-1 648A 
02-04-1 650A 
02-04-1 458A 
02-04-1 698A 
02-04-2436A 
02-04-2568A 
02-04-0234A 
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FL 
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FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


Map  panel 


DADE  COUNTY* 

DADE  COUNTY* 

(V^DE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY* 

DADE  COUNTY*  

DADE  COUNTY* 

DAVENPORT,  TOWN  OF 

DAVIE.  CITY  OF  

DAVIE,  CITY  OF  

DAVIE.  CITY  OF  

DAVIE,  CITY  OF  

DAVIE,  CITY  OF  

DAYTONA  6EACH,  CITY  OF  

DAYTONA  6EACH,  CITY  OF  .... 
DEERFIELD  6EACH,  CITY  OF  . 
DEERFIELD  8EACH,  CITY  OF  . 
DEERFIELD  6EACH,  CITY  OF  . 
DEERFIELD  6EACH,  CITY  OF  . 
DEERFIELD  6EACH.  CITY  OF  . 
DEERFIELD  6EACH,  CITY  OF  . 

DELRAY  BEACH,  CITY  OF 

EDGEWOOD,  CITY  OF  

ESCAM6IA  COUNTY*  

ESCAMeiA  COUNTY*  

FORT  LAUDERDALE.  CITY  OF 
FORT  LAUDERDALE,  CITY  OF 
FORT  LAUDERDALE,  CITY  OF 
FORT  LAUDERDALE.  CITY  OF 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

GADSDEN  COUNTY  * 

GAINESVILLE,  CITY  OF 

GAINESVILLE.  CITY  OF 

GLADES  COUNTY  * 

GULF  COUNTY  * 

HERNANDO  COUNTY  *  

HERNANDO  COUNTY  *  

HIALEAH  GARDENS.  CITY  OF 

HIALEAH,  CITY  OF 

HILLSeOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSeOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLS80R0UGH  COUNTY*  . ... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  . ... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  . ... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 
HILLSBOROUGH  COUNTY*  .... 


12025C0260J 

12025C0075J 

12025C0075J 

12025C0255J 

12025C0255J 

12025C0160J 

12025C0090J 

12025C0060J 

12025C0266J 

12105C0240F 

12011C0302F 

12011C0302F 

12011C0195F 

12011C0304F 

12011C0305F 

1 25099001 OD 

12127C0368G 

12011C0108F 

12011C0109(S 

12011C0109G 

12011C0109G 

12011C0109G 

12011C0109G 

1251 020001 D 

12095C0410E 

1200800369F 

12033C0368F 

12011C0217F 

12011C0217F 

12011C0209F 

12011C0207G 

12008801956 

12037C0290E 

12037C0532E 

12037C0561E 

1 20091 0300A 

1 20001 0259A 

12510700046 

12009500506 

12009800256 

12011002256 

12011002806 

12025C0075J 

12025C0090J 

1201120180F 

1201120385E 

1201120395E 

1201120045D 

1201120160C 

1201120160C 

1201120180F 

1201120045D 

12011 201 85F 

1201120180F 

1201120205D 

1201120530C 

1201120367E 

1201120065D 

1201120045D 

1201120205D 

1201120389D 

1201120040D 

1201120290C 

12011 201 85F 

1201120205D 

12011 201 90D 

1201120065D 

1201120393D 

1201120065D 

12011 201 80F 

1201120395E 

12011 201 92D 

1201120415C 


Detemfiination 
date 


Case  No. 


Type 


13-MAR-2002 
20-MAR-2002 
05-APR-2002 
12-APR-2002 
10-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
29-MAY-2002 
01-FE6-2002 
20-FEe-2002 
27-FE6-2002 
06-MAR-2002 
06-MAR-2002 
06-MAR-2002 
06-FE6-2002 
17-APR-2002 
23-JAN-2002 
01-FEB-2002 
26-APR-2002 
22-MAY-2002 
05-JUN-2002 
28-JUN-2002 
16-JAN-2002 
19-APR-2002 
30-APR-2002 
15-MAY-2002 
08-FE6-2002 
24-APR-2002 
12-JUN-2002 
19-JUN-2002 
13-MAR-2002 
18-JUN-2002 
18-JUN-2002 
18-JUN-2002 
22-MAY-2002 
15-FE6-2002 
20-FE8-2002 
22-MAR-2002 
25-JAN-2002 
09-JAN-2002 
14-JUN-2002 
29-MAY-2002 
22-FEB-2002 
09-JAN-2002 
16-JAN-2002 
23-JAN-2002 
23-JAN-2002 
30-JAN-2002 
30-JAN-2002 
30-JAN-2002 
06-FE6-2002 
06-FEB-2002 
06-FE6-2002 
08-FE6-2002 
15-FE6-2002 
15-FE6-2002 
22-FE6-2002 
01-MAR-2002 
06-MAR-2002 
15-MAR-2002 
15-MAR-2002 
20-MAR-2002 
22-MAR-2002 
22-MAR-2002 
22-MAR-2002 
27-MAR-2002 
27-MAR-2002 
05-APR-2002 
10-APR-2002 
10-APR-2002 
10-APR-2002 
17-APR-2002 


02-04-0544A 

02-04-377BA 

02-04-3472A 

02-04-3554A 

02-O4-4936A 

02-04-4474A 

02-04-51 86A 

02-04-51 88A 

02-04-5222A 

01-04-009P 

02-04-2058A 

02-04-2060A 

02-04-2656A 

02-04-2658A 

02-04-2658A 

01-04-6976A 

02-04-31 44A 

02-04- 1934A 

02-04-21 06A 

02-04-4582A 

02-O4-3668A 

02-04-61 18A 

02-04-5550A 

02-04- 1624A 

02-04-41 64A 

02-04-2776A 

02-04-4880A 

02-04-241 OA 

02-04-2890A 

02-04-5472A 

02-04-621  OA 

02-04-0850A 

02-04-621 6V 

02-04-62 16V 

02-04-62 16V 

02-04-41 82A 

02-04-1 346A 

02-04-0340A 

02-04-3636A 

01-04-7086A 

02-04-0754A 

02-04-61 04A 

02-04-5288A 

02-O4-3092A 

02-04-1078A 

02-04-0572A 

02-04- 1740A 

02-04- 1284A 

02-04-1 144A 

02-04-1 328X 

02-04- 1532A 

02-04-1 41 8A 

02-04-21 16A 

02-04-21 78A 

02-04-21 50A 

02-04-0024A 

02-04-2206A 

02-04-231 2A 

02-04-21 90A 

02-04-3302A 

02-04-2302A 

02-04-2938A 

02-04-271 6A 

02-04-2392A 

02-04-2392A 

02-04-4032A 

02-04-3082A 

02-04-31 70A 

02-04-3544A 

02-04-3596A 

02-04-3808A 

02-04-3834A 

02-04-1454A 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
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FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HILLSBOROUGH  COUNTY*  

HOLLYWOOD,  CITY  OF 

HOLLYWOOD,  CITY  OF 

HOLLYWOOD.  CITY  OF 

HOMESTEAD,  CITY  OF  

INDIAN  RIVER  COUNTY  *  

INDIAN  RIVER  COUNTY  *  

INVERNESS,  CITY  OF  

JACKSONVILLE  BEACH,  CITY  OF 

JACKSONVILLE,  CITY  OF  

JACKSONVILLE,  CITY  OF  

JACKSONVILLE,  CITY  OF  

JACKSONVILLE,  CITY  OF  

JACKSONVILLE,  CITY  OF  

j  JACKSONVILLE,  CITY  OF  

JACKSONVILLE,  CITY  OF  

I  JACKSONVILLE,  CITY  OF  

]  JACKSONVILLE,  CITY  OF  

!  JACKSONVILLE,  CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  

CITY  OF  


JACKSONVILLE, 

JACKSONVILLE, 

JACKSONVILLE. 

JACKSONVILLE. 

KISSIMMEE. 

KISSIMMEE. 

KISSIMMEE.  CITY  OF 

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *   

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *   

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  COUNTY  *  

LAKE  MARY,  CITY  OF 
LAKE  MARY,  CITY  OF 
LAKELAND,  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAKELAND.  CITY  OF 
LAUDERDALE  LAKES. 
LAUDERDALE  LAKES. 
LAUDERDALE  LAKES, 
LAUDERDALE  LAKES,  CITY  OF 

LAUDERHILL,  CITY  OF  

LEE  COUNTY'  


Map  panel 


CITY  OF 
CITY  OF 
CITY  OF 


LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEE  COUNTY*  

LEESBURG.  CITY  OF 


1201120265D 

1201120385E 

1201120387E 

12011 201 90D 

1201120040D 

12011 201 85F 

1201120290C 

1201120395E 

12011C0316F 

12011C0308F 

12011C0304F 

12025C0365J 

12061C0079F 

12061C0169F 

1203480001 B 

1200780002D 

1200770209E 

1 200770061 E 

1200770065E 

1 2007701 64E 

1200770209E 

1 2007701 50E 

1200770242E 

1200770070E 

1200770232E 

1200770208E 

1 2007701 44E 

1200770226E 

1200770141 E 

120077021 9E 

12097C0066F 

12097C0066F 

12097C0060F 

1204210125B 

1 20421 0200B 

120421 01  SOB 

120421 01 25B 

1 20421 0425B 

1 20421 0200B 

1 20421 0225B 

1 20421 0375B 

1204210225B 

1 20421 0225B 

1204210325B 

1 20421 0375B 

1204210325B 

1204210200B 

12117C0040E 

12117C0040E 

12105C0320F 

12105C0294F 

12105C0460F 

12105C0302F 

12105C0304F 

12105C0293F 

12105C0294F 

12105C0480F 

12011C0204F 

12011C0204F 

12011C0204F 

12011C0204F 

12011C0205F 

1251240075D 

1251240465C 

1251 24051 OD 

1251 24051 OD 

12512402506 

1251240280B 

1251240250B 

1251240505E 

1251240200C 

125124  E 

1201360001C 


Detemiination 
date 


08-MAY-2002 

15-MAY-2002 

17-MAY-2002 

05-JUN-2002 

19-JUN-2002 

19-JUN-2002 

26-JUN-2002 

28-JUN-2002 

15-MAR-2002 

27-MAR-2002 

29-MAY-2002 

10-JUN-2002 

05-JAN-2002 

17-MAY-2002 

21-JUN-2002 

15-MAY-2002 

09-JAN-2002 

27-FEB-2002 

27-FEB-2002 

27-MAR-2002 

29-MAR-2002 

01-APR-2002 

12-APR-2002 

12-APR-20Q2 

03-MAY-2002 

22-MAY-2002 

24-MAY-2002 

29-MAY-2002 

14-JUN-2002 

19-JUN-2002 

25-JAN-2002 

01-FEB-2002 

29-MAR-2002 

04-JAN-2002 

04-JAN-2002 

09-JAN-2002 

23-JAN-2002 

25-JAN-2002 

13-FEB-2002 

15-FEB-2002 

11-MAR-2002 

13-MAR-2002 

03-APR-2002 

03-MAY-2002 

03-MAY-2002 

08-MAY-2002 

22-MAY-2002 

16-JAN-2002 

06-MAR-2002 

23-JAN-2002 

11-FEB-2002 

11-FEB-2002 

11-MAR-2002 

11-MAR-2002 

27-MAR-2002 

27-MAR-2002 

14-MAY-2002 

18-JAN-2002 

01-FEB-2002 

08-MAY-2002 

19-JUN-2002 

03-APR-2002 

16-JAN-2002 

20-FEB-2002 

27-FEB-2002 

22-MAR-2002 

17-APR-2002 

26-APR-2002 

10-MAY-2002 

15-MAY-2002 

24-MAY-2002 

21-JUN-2002 

01-MAR-2002 


Case  No. 


02-04-51 78A 

02-04-3768A 

02-04-2080A 

02-04-4296A 

02-04-4624A 

02-04-5270A 

02-04-5926X 

02-04-5368A 

02-04-3034A 

02-04-3622A 

02-04-5658A 

02-04-0608A 

01-04-457P 

02-04-4856A 

02-04-5372A 

02-04-4600A 

02-04-0060A 

02-04-241 2A 

02-04-241 2A 

02-04-3526A 

01-04-5378A 

02-04-067P 

02-04-3556A 

02-04-3826A 

02-04-4340A 

02-04-3828A 

02-04-5264A 

02-04-3966A 

02-04-2538A 

02-04-6230A 

02-04-1 862A 

02-04-21 56A 

02-04-3060A 

02-04-061 4A 

02-04-1 184A 

02-04-1 438A 

02-04-1 820A 

02-04-1 986A 

02-04-1 490A 

02-04-2588A 

02-04-1 358A 

02-04-3306A 

02-04-41 50A 

02-04-059A 

02-O4-4458A 

02-04-3758A 

02-04-4430A 

02-04-1 592A 

02-04-3050A 

02-04-1 800A 

01-04-355P 

01-04-355P 

01-04-529P 

01-04-529P 

02-04-021 P 

02-04-021 P 

02-04-255P 

02-04-1 330A 

02-04-2056A 

02-04-4598A 

02-04-61 02A 

02-04-3552A 

02-04-1 772A 

02-04-2460A 

02-04-2096A 

02-04-3048A 

02-04-3504A 

02-04-4886A 

02-04-51 36A 

02-04-5050A 

02-04-41 90A 

02-04-289P 

02-04-3004A 


Type 


Region 


02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
01 
05 
18 
02 
02 
02 
02 
02 
02 
01 
05 
02 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
05 
05 
05 
05 
05 
05 
05 
02 
02 
02 
02 
02 
01 
01 
01 
01 
01 
02 
01 
02 
02 
05 
02 


04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


LEON  COUNTY  * 

LEON  COUNTY  * 

LEON  COUNTY  * 

LEW  COUNTY  *  

LIBERTY  COUNTY  * 

LONGWOOD.  CITY  OF  

LONGWOOD,  CITY  OF  

LYNN  HAVEN,  CITY  OF 

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MANATEE  COUNTY  *  

MARGATE,  CITY  OF  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  * 

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARION  COUNTY  *  

MARTIN  COUNTY  * 

MIAMI,  CITY  OF 

MIRAMAR,  CITY  OF  

MT.  DORA,  CITY  OF  

NAPLES,  CITY  OF 

NASSAU  COUNTY*  

NASSAU  COUNTY*  

NEW  PORT  RICHEY,  CITY  OF  .... 
NORTH  LAUDERDALE,  CITY  OF 
NORTH  MIAMI  BEACH,  CITY  OF 
NORTH  MIAMI  BEACH.  CITY  OF 

OCOEE,  CITY  OF  

OCOEE,  CITY  OF  

OCOEE,  CITY  OF 

OCOEE,  CITY  OF 

OKALOOSA  COUNTY  * 

OKALOOSA  COUNTY  * 

OKALOOSA  COUNTY  * 

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  

ORANGE  COUNTY  *  


Map  panel 


Detemiination 
date 


12073C0150D 

12073C0278D 

12073C0145D 

1201450025D 

1201 4801 75B 

12117C0130E 

12117C0130E 

1200040335D 

1201530365C 

1201530184C 

1201530329C 

1201530370C 

1201530342C 

1201530365C 

1201530370C 

12011C0115F 

1201600500B 

1201600335B 

1201600335B 

1201600750B 

1201600250B 

1201600300B 

1201 6001 25B 

1201600750B 

1201 6001 OOB 

1201 60071 5B 

1201610285B 

12025C0180J 

12011C0295F 

120421 01 50B 

1251300393C 

1201700475C 

1201 70021 7C 

1202320004D 

12011C0205F 

12025C0083J 

12025C0083J 

12095C0210E 

12095C0210E 

12095C0210E 

12095C0210E 

1201730205E 

1201730230E 

1201 73021 OE 

12095C0270E 

12095C0270E 

12095C0280E 

12095C0410E 

12095C0295E 

12095C0150E 

12095C0295E 

12095C0240E 

12095C0260E 

12095C0285E 

12095C0260E 

12095C0260E 

12095C0420E 

12095C0585E 

12095C0290E 

12095C0625E 

12095C0230E 

12095C0270E 

12095C0295E 

12095C0260E 

12095C0435E 

12095C0465E 

12095C0265E 

12095C0625E 

12095C0580E 

12095C0625E 

12095C0385E 

12095C0260E 

12095C0270E 


Case  No 


Type 


01-MAR-2002 
27-MAR-2002 
12-JUN-2002 
30-JAN-2002 
10-APR-2002 
16-JAN-2002 
10-APR-2002 
14-JUN-2002 
07-JAN-2002 
30-JAN-2002 
10-APR-2002 
24-APR-2002 
08-MAY-2002 
08-MAY-2002 
19-JUN-2002 
13-FEB-2002 
01-FEB-2002 
08-FEB-2002 
08-FEB-2002 
13-FEB-2002 
06-MAR-2002 
22-MAR-2002 
10-APR-2002 
10-MAY-2002 
29-MAY-2002 
29-MAY-2002 
10-APR-2002 
24-APR-2002 
16-JAN-2002 
08-MAY-2002 
05-JUN-2002 
06-FEB-2002 
22-MAR-2002 
21-JUN-2002 
26-APR-2002 
25-JAN-2002 
27-MAR-2002 
25-JAN-2002 
15-MAR-2002 
24-APR-2002 
26-JUN-2002 
24-APR-2002 
29-MAY-2002 
26-JUN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
09-JAN-2002 
09-JAN-2002 
11-JAN-2002 
16-JAN-2002 
16-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
25-JAN-2002 
25-JAN-2002 
25-JAN-2002 
25-JAN-2002 
25-JAN-2002 
25-JAf^-2002 
01-FEB-2002 
06-FEB-2002 
06-FEB-2002 
06-FEB-2002 
06-FEB-2002 
08-FEB-2002 
08-FEB-2002 
08-FEB-2002 
13-FEB-2002 


02-04-0632A 
02-04-2774A 
02-04-61 22A 
02-04-0054A 
02-04- 1354A 
02-04-1802A 
02-04-2788A 
02-04-5520A 
01-04-545P 
02-04-1 442A 
02-04-3970A 
02-O4-4226A 
02-O4-3760A 
02-04-3760A 
02-04-61 96A 
02-04-2274A 
02-04-2284A 
02-O4-1588A 
02-04-2572A 
01-04-6724A 
02-04-2464A 
02-04-3402A 
02-04-35 18A 
02-04-31 24A 
02-04-531 2A 
02-04-5486A 
02-04-41 84A 
02-04-3498A 
02-04-1 594A 
02-04-4580A 
02-04-56 18A 
02-04-1686A 
02-04-2664A 
02-04-61 36A 
02-04-41 66A 
02-04- 1990A 
02-04-3632A 
02-04- 1796A 
02-04-2652A 
02-04-2742A 
02-04-5788A 
02-04-4224A 
02-04-4228A 
02-04-6344A 
02-04-0692A 
02-04- 1058A 
02-04-1 198A 
02-04- 1606A 
02-04-001 4A 
02-04- 1352A 
02-04- 1460A 
02-04- 1776A 
02-04-201 6A 
02-04-04 12A 
02-04- 1436A 
02-04- 1448A 
02-04-2490A 
02-04-2490A 
02-04-0846A 
02-04-1 134A 
02-04- 1654  A 
02-04- 1688A 
02-04- 1808A 
02-04- 1856A 
02-04-2000A 
02-04-1 21 2A 
02-04- 1850A 
02-04- 1956A 
02-04-21 60A 
02-04-21 58A 
02-04-2232A 
02-04-2290A 
02-04- 1384A 


02 
01 
02 
02 

02 

02 

02 

02 

05 

01 

02 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

01 

02 

01 

02 

02 

02 

02 

02 

17 

17 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

02 

02 

02 

02 

02 
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Region       State 


Community 


Map  panel 


04   

FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
^=L 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

,  FL 
FL 
FL 
FL 
FL 
FL 

'  FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

?. 

FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL- 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 

ORANGE  COUNTY  •  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  •  

04  

ORANGE  COUNTY  "  

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  '  

1 

04   

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04   

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  •  

04   

ORANGE  COUNTY  '  

1 

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  •  

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  •  

04  

'  ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

!  ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  '  

04   

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  '  

04  

ORANGE  COUNTY  *  

04  

ORANGE  COUNTY  *  

04  

:  ORANGE  COUNTY  '  

04  

i  ORANGE  COUNTY  *  

04  

'  ORLANDO,  CITY  OF  

04  

,  ORLANDO,  CITY  OF  

04   

ORLANDO,  CITY  OF  

04  

ORLANDO,  CITY  OF  

04   

ORLANDO,  CITY  OF  

04   

ORLANDO,  CITY  OF  

04  

ORLANDO.  CITY  OF  

04  

ORLANDO,  CITY  OF  

04  

ORLANDO,  CITY  OF  

04  

ORLANDO,  CITY  OF  

04  

ORMOND  BEACH,  CITY  OF  

04  

ORMOND  BEACH,  CITY  OF  

12095C0435E 
12095C0270E 
12095C0295E 
12095C0290E 
I  12095C0290E 
12095C0585E 
12095C0420E 
12095C0230E 
12095C0260E 
12095C0270E 
12095C0230E 
1 20950021 5E 
12095C0280E 
12095C0385E 
12095C0410E 
12095C0125E 
12095C0270E 
12095C0260E 
12095C0260E 
12095C0415E 
12095C0420E 
12095C0270E 
12095C0290E 
12095C0295E 
12095C0280E 
12095C0435E 
12095C0625E 
12095C0295E 
12095C0295E 
12095C0415E 
12095C0410E 
12095C0290E 
12095C0260E 
12095C0260E 
12095C0260E 
12095C0260E 
12095C0295E 
12095C0290E 
12095C0270E 
12095C0285E 
12095C0625E 
120g5C0280E 
12095C0260E 
12095C0405E 
12095C0625E 
12095C0415E 
12095C0415E 
12095C0290E 
12095C0385E 
12095C0420E 
12095C0315E 
12095C0375E 
12095C0235E 
12095C0265E 
12095C0435E 
12095C0290E 
12095C0385E 
1 20950041 OE 
12095C0295E 
12095C0220E 
12095C0240E 
12095C0270E 
12095C0435E 
12095C0435E 
12095C0265E 
12095C0235E 
12095C0405E 
12095C0235E 
12095C0265E 
12095C0270E 
12095C0240E 
1251360008D 
1251360003D 


Detemiinatlon 
date 


13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
15-FEB-2002 
20-FEB-2002 
20-FEB-2002 
21-FEB-2002 
22-FEB-2002 
22-FEB-2002 
25-FEB-2002 
01-MAR-2002 
06-MAR-2002 
06-MAR-2002 
06-MAR-2002 
06-MAR-2002 
11-MAR-2002 
13-MAR-2002 
13-MAR-2002 
13-MAR-2002 
15-MAR-2002 
15-MAR-2002 
29-MAR-20G2 
29-MAR-2002 
29-MAR-2002 
29-MAR-2002 
03-APR-2002 
10-APR-2002 
10-APR-2002 
12-APR-2002 
12-APR-2002 
12-APR-2002 
17-APR-2002 
19-APR-2002 
19-APR-2002 
19-APR-2002 
24-APR-2002 
26-APR-2002 
26-APR-2002 
10-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
17-MAY-2002 
31-MAY-2002 
31-MAY-2002 
05-JUN-2002 
10-JUN-2002 
10-JUN-2002 
10-JUN-2002 
12-JUN-2002 
12-JUN-2002 
12-JUN-2002 
14-JUN-2002 
14-JUN-2002 
19-JUN-2002 
19-JUN-2002 
19-JUN-2002 
21-JUN-2002 
26-JUN-2002 
28-JUN-20G2 
11-JAN-2002 
20-FEB-2002 
27-FEB-2002 
27-FEB-2002 
11-MAR-2002 
03-APR-2002 
17-APR-2002 
24-APR-2002 
10-JUN-2002 
28-JUN-2002 
08-FEB-2002 
16-APR-2002 


Case  No. 


02-04-1 384A 

02-04-1 604A 

02-04-21 92A 

02-04-2586A 

02-04-0574A 

02-04-2262A 

02-04-2986A 

01-04-453P 

02-04-0036A 

02-04-3070A 

01-04-577P 

02-04-2346A 

02-04-1 276A 

02-04-2404A 

02-04-251 6A 

02-04-2576A 

02-04-2654A 

02-04-1 194A 

02-04-1 846A 

02-04-2458A 

02-04-1 382A 

02-04-3036A 

01-04-6972A 

02-04-2872X 

02-04-3358A 

02-04-3460A 

02-04-3506A 

02-04-001 2A 

02-04-3616A 

02-04-31 72A 

02-04-3620A 

02-04-401 6A 

02-04-2204A 

02-04-401 2A 

02-04-4434A 

02-04-4454A 

01-04-425P 

02-04-461 OA 

02-04-4628A 

02-04-421 2A 

02-04-3548A 

02-04-4566A 

02-04-4596A 

02-04-5064A 

02-04-5092A 

02-04-551 6A 

02-04-5390A 

02-04-3670A 

02-04-5594A 

02-O4-5878A 

02-04-3074A 

02-04-5540A 

02-04-5664A 

02-04-6G48A 

02-04-6054A 

02-04-5488A 

02-04-5700A 

02-04-5706A 

02-04-5782A 

02-04-0996A 

02-04-6280A 

02-04-1 738X 

02-04-1 51 2A 

02-04-1 092A 

02-04-2708A 

02-O4-2640A 

02-04-3264A 

02-04-3400A 

02-04-3284A 

02-04-4766A 

02-04-6270A 

02-04-2272A 

02-04-1 37P 


Type 


Region 


02 

02 

01 

02 

01 

17 

02 

05 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

05 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

02 

01 

01 

02 

02 

01 

02 

02 

02 

01 

01 

05 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
.04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


Community 


Map  panel 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


ORMOND  BEACH,  CITY  OF  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  •  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  •  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  •  

OSCEOLA  COUNTY  •  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  *  

OSCEOLA  COUNTY  •  

OVIEDO,  CITY  OF  

OVIEDO,  CITY  OF  

PALM  BEACH  COUNTY  *  

PALM  BEACH  COUNTY  *  

PALM  BEACH  COUNTY  *  

PALM  BEACH  GARDENS,  CITY  OF 

PALMETTO,  CITY  OF 

PASCO  COUNTY  *  

PASCO  COUNTY  "  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  


12127C0194G 

12097C0260F 

12097C0280F 

12097C0240F 

12097C0240F 

12097C0240F 

12097C0240F 

12097C0240F 

12097C0240F 

12097C0230F 

12097C0400F 

12097C0120F 

12097C0285F 

12097C0240F 

12097C0225F 

12097C0240F 

12097C0020F 

12097C0240F 

12097C0068F 

12097C0400F 

12097C0225F 

12097C0400F 

12097C0400F 

12097C024OF 

12097C0285F 

12097C0120F 

12097C0285F 

12097C0090F 

12097C0400F 

12097C0240F 

12O97C024OF 

12097C0120F 

12097C0240F 

12097C0240F 

12097C0240F 

12097C0285F 

12097C0240F 

12097C0040F 

12097C0240F 

12097C0030F 

12097C0115F 

12O97C024OF 

12097C0240F 

12097C0030F 

12097C0240F 

12097C0240F 

12097C0045F 

12097C024OF 

12117C0170E 

12117C0165E 

1201920115B 

1201 9201 70A 

1201 9201 75B 

1 20221 0002B 

1201590003C 

1202300425E 

1202300354D 

1202300400D 

1202300425E 

1202300352C 

1 2023001 95D 

1202300275D 

1202300205D 

1202300205D 

1202300400D 

1 2023001 95D 

1202300354D 

1202300450E 

1202300075C 

1 2023001 OOB 

1202300425E 

1202300430E 

1202300450E 


Detennination 
date 


Case  No. 


Type 


19-APR-2002 
09-JAN-2002 
11-JAN-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
25-JAN-2002 
01-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
20-FEB-2002 
20-FEB-2002 
20-FEB-2002 
27-FEB-2002 
27-FEB-2002 
06-MAR-2002 
06-MAR-2002 
13-MAR-2002 
13-MAR-2002 
22-MAR-2002 
22-MAR-2002 
29-MAR-2002 
05-APR-2002 
10-APR-2002 
24-APR-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
10-MAY-2002 
22-MAY-2002 
22-MAY-2002 
24-MAY-2002 
24-MAY-2002 
31-MAY-2002 
05-JUN-2002 
05-JUN-2002 
10-JUN-2002 
19-JUN-2002 
04-JAN-2002 
24-APR-2002 
11-MAR-2002 
10'APR-2002 
08-MAY-2002 
01-MAY-2002 
11-JAN-2002 
04-JAN-2002 
04-JAN-2002 
09-JAN-2002 
09-JAN-2002 
09-JAN-2002 
09-JAN-2002 
11-JAN-2002 
16-JAN-2002 
16-JAN-2002 
16-JAN-2002 
16-JAN-2002 
18-JAN-2002 
30-JAN-2002 
30-JAN-2002 
01-FEB-2002 
06-FEB-2002 
06-FEB-2002 
06-FEB-2002 


02-O4-3032A 

01-O4-4O44A 

02-04-0780A 

02-04-1 572A 

02-04-1 574A 

02-04-1 576A 

02-04- 1578A 

02-04- 1580A 

02-04-1 582A 

02-04-1 900A 

02-04-1 696A 

02-04-051  OA 

02-04-05 10A 

02-O4-2470A 

02-04-2472A 

02-04-2474A 

02-O4-2326A 

02-04-2666A 

02-04-2766A 

02-04-291  OA 

02-04-291 2A 

02-04-2506A 

02-04-2684A 

02-04-3308A 

02-O4-3320A 

02-04-3462A 

02-04-3462A 

02-04-2344X 

02-04-3862A 

02-04-1 788A 

02-O4-2968A 

02-04-4222A 

02-04-4266A 

02-04-4268A 

02-04-4270A 

02-O4-4302A 

02-O4-4370A 

02-04-44 14A 

02-04-3508A 

02-04-501 2A 

02-04-5086A 

02-04-5870A 

02-04-5874A 

02-04-51 38A 

02-04-5868A 

02-04-5872A 

02-04-4466A 

02-04-4976A 

02-04-1 094A 

02-04-2764A 

02-04- 1202A 

02-04-4030A 

02-04-4970A 

02-04-3872A 

02-04-1 844X 

01-04-6884A 

02-04-1 4 14A 

01-04-5880A 

02-04-001  OA 

02-04- 1146A 

02-04- 1332A 

02-04-1618A 

02-04-0768A 

02-04-0822A 

02-04-1 090A 

02-04- 1248A 

02-04- 1622A 

02-04-0698X 

02-04- 1200A 

02-04-1 4 16A 

02-04-001 8A 

02-04-0020A 

02-04-0020A 


02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
17 
02 
02 
02 
02 
01 
01 
02 
02 
02 
01 
02 
-02 
01 
02 
02 
17 
01 
02 
02 
02 
02 
01 
02 
01 
01 
01 
01 
02 
02 
02 
02 
02 
02 
01 
02 
02 
01 
01 
01 
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Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY*  

PASCO  COUNTY*  

PASCO  COUNTY*  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  * 

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY  *  

PASCO  COUNTY*  

PASCO  COUNTY*  

PEMBROKE  PARK,  TOWN  OF 
PEMBROKE  PINES.  CITY  OF  . 
PEMBROKE  PINES,  CITY  OF  . 
PEMBROKE  PINES,  CITY  OF  . 
PEMBROKE  PINES,  CITY  OF  . 
PEMBROKE  PINES,  CITY  OF  . 
PEMBROKE  PINES,  CITY  OF  , 

PINELLAS  COUNTY  '  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  

PINELLAS  COUNTY  *  


Map  panel 


1202300430E 
1202300075C 
1202300425E 
1202300205D 
1 2023001 85D 
1202300450E 
1 20230021 5E 
1202300354D 
1202300360D 
1202300354D 
1 2023001 95D 
1202300360D 
1202300360D 
12023003600 
1202300360D 
1202300425E 
1202300354D 
1 20230041 OE 
1202300425E 
1 2023001 95D 
1 2023001 80C 
1202300360D 
12023001950 
12023003600 
12023003620 
12023003700 
12023004000 
12023003540 
12023003540 
1202300470B 
1202300335C 
1202300352C 
12023002050 
12023003540 
12023001950 
12023003600 
12023001950 
12023003600 
12023003600 
12023003540 
12023001800 
12023003700 
12023001850 
12023001950 
12023001950 
1202300250E 
12023003540 
1202300425E 
1202300450E 
12023001850 
12023001850 
1202300020C 
12023004000 
12023003540 
1202300425E 
12023003600 
1202300425E 
12023001850 
12023001950 
1 2023001 80C 
12011C0318F 
12011C0295F 
12011C0290F 
12011C0315F 
12011C0315F 
12011C0312F 
12011C0304F 
1251 3901 43C 
1251390079C 
1251390286E 
1251390077C 
1251390076C 
1251 3901 79C 


OetemiJnation 
date 


08-FEB- 

08-FEB- 

15-FEB- 

20-FEB- 

20-FEB- 

22-FEB- 

22-FEB- 

27-FEB- 

27-FEB- 

27-FEB- 

27-FEB- 

01-MAR- 

01 -MAR- 

01 -MAR- 

01-MAR- 

01-MAR- 

06-MAR- 

11-MAR- 

11-MAR- 

13-MAR- 

13-MAR- 

15-MAR- 

20-MAR- 

20-MAR- 

20-MAR- 

22-MAR- 

27-MAR- 

27-MAR- 

27-MAR- 

05-APR- 

05-APR- 

10-APR- 

10-APR- 

10-APR- 

17-APR- 

24-APR- 

26-APR- 

01-MAY- 

01-MAY- 

01 -MAY- 

01-MAY- 

08-MAY- 

08-MAY- 

17-MAY- 

24-MAY- 

29-MAY- 

29-MAY- 

31 -MAY- 

05-JUN- 

05-JUN- 

05-JUN- 

05-JUN- 

12-JUN 

12-JUN- 

12-JUN 

19-JUN 

19-JUN 

21-JUN- 

28-JUN- 

28-JUN 

06-MAR 

09-JAN 

15-MAR 

27-MAR 

24-APR 

29-MAY 

05-JUN 

30-JAN 

30-JAN 

15-FEB 

27-FEB 

11 -MAR 

13-MAR 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
-2002 
2002 
-2002 
-2002 
2002 
■2002 
-2002 
-2002 
-2002 
-2002 
-2002 
-2002 


Case  No. 


02-04-001 6A 
02-04-2622A 
02-04-0702A 
02-04-2644A 
02-04-2810A 
02-04-0022A 
02-04-2532A 
02-04-1 792A 
02-04-231 4A 
02-04-281 2A 
02-04-2814A 
02-04-2530A 
02-04-2534A 
02-04-3076A 
02-04-3096A 
02-04-31 52A 
02-04-2908A 
02-04-2094A 
02-04-2182A 
02-04-2820A 
02-04-3078A 
02-04-2266A 
02-04-1 278A 
02-04-2092A 
02-04-2334A 
02-04-1 356A 
02-04-2594A 
02-04-3290A 
02-04-3364A 
02-04-2074A 
02-04-381 6A 
02-04-3550A 
02-04-4100A 
02-04-41 94A 
02-04-4694A 
02-04-4680A 
02-04-3878A 
02-04-2452A 
02-04-4678A 
02-04-4890A 
02-04-4892A 
02-04-4382A 
02-04-4894A 
02-04-4478A 
02-04-4980A 
02-04-4604A 
02-04-551 8A 
02-04-5400A 
02-04-2028A 
02-04-5096A 
02-04-561 6A 
02-04-5748A 
02-04-5946A 
02-04-5968A 
02-04-6040A 
02-04-61 38A 
02-04-61 40A 
02-04-6252A 
02-04-3340A 
02-04-5758A 
02-04-2660A 
02-04-1 186A 
02-04-2982A 
02-04-3678A 
02-04-4476A 
02-04-5396A 
02-04-5702A 
02-04-0968A 
02-04-1 880A 
02-04-0966A 
02-04-2668A 
02-04-2682A 
02-04-2866A 


Type 


Region 


01 
02 
02 
02 
02 
01 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
01 
01 
02 
02 
01 
02 
02 
02 
01 
02 
02 
02 
02 
01 
02 
01 
02 
02 
02 
02 
01 
02 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
01 
02 
02 
02 
02 
01 
02 
01 
02 
01 
02 
02 


04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  ., 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 
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FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 


Community 


Map  panel 


Detemiinatlon 
date 


Case  No 


Type 


PINELLAS  COUNTY  *  ... 
PIlNELLAS  COUNTY  *  ... 
PINELLAS  COUNTY  *  ... 
PLANTATION.  CITY  OF 
PLANTATION,  CITY  OF 

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COU>ITY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY* 

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  


1251390059C 

1251390037C 

1251390043C 

12011C0215F 

12011C0215F 

12105C0284F 

12105C0240F 

12105C0100F 

12105C0975F 

12105C0275F 

12105C0425F 

12105C0340F 

12105C0425F 

12105C0425F 

12105C0560F 

12105C0710F 

12105C0490F 

12105C0480F 

12105C0302F 

12105C0220F 

12105C0225F 

12105C0240F 

12105C0250F 

12105C0535F 

12105C0250F 

12105C0675F 

12105C0425F 

12105C0730F 

12105C0425F 

12105C0510F 

12105C0510F 

12105C0535F 

12105C0250F 

12105C0425F 

12105C0425F 

12105C0675F 

12105C0304F 

12105C0480F 

12105C0175F 

12105C0480F 

12105C0250F 

12105C0480F 

12105C0490F 

12105C0485F 

12105C0368F 

12105C0480F 

12105C0425F 

12105C0460F 

12105C0425F 

12105C0765F 

12105C0225F 

12105C0425F 

12105C0100F 

12105C0510F 

12105C0510F 

12105C0240F 

12105C0161F 

12105C0302F 

12105C0425F 

12105C0510F 

12105C0425F 

12105C0200F 

12105C0284F 

12105C0590F 

12105C0480F 

12105C0480F 

12105C0310F 

12105C0535F 

12105C0515F 

12105C0145F 

12105C0515F 

12105C0510F 

12105C0535F 


10-APR-2002 
19-JUN-2002 
21-JUN-2002 
05-APR-2002 
12-APR-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
09-JAN-2002 
09-JAN-2002 
09-JAN-2002  j 
16-JAN-2002 
16-JAN-2002 
16-JAN-2002  ; 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
30-JAN-2002  , 
30-JAN-2002  i 
01-FEB-2002  1 
01-FEB-2002 
01-FEB-2002 
01-FEB-2002 
01-FEB-2002 
06-FEB-2002 
07-FEB-2002  i 
08-FEB-2002 
13-FEB-2002 
13-FEB-2002 
20-FEB-2002 
27-FEB-2002 
27-FEB-2002 
28-FEB-2002 
01-MAR-2002 
06-MAR-2002 
07-MAR-2002 
11-MAR-2002 
11-MAR-2002 
13-MAR-2002 
15-MAR-2002 
29-MAR-2002 
02-APR-2002 
02-APR-2002 
03-APR-2002 
03-APR-2002 
10-APR-2002 
10-APR-2002 
12-APR-2002 
12-APR-2002 
17-APR-2002 
17-APR-2002 
17-APR-2002 
17-APR-2002 
24-APR-2002 
24-APR-2002 
24-APR-2002 
26-APR-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
08-MAY-2002 
10-MAY-2002 
14-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
16-MAY-2002 
17-MAY-2002 
20-MAY-2002 
22-MAY-2002 
22-MAY-2002 


02-04-4336A 
02-04-2960A 
02-04-3224A 
02-04-3842A 
02-04-2780A 
01 -04-51 5P 
02-04-0622A 
02-04-1 380A 
02-04- 1032A 
02-04- 11 04A 
02-04- 1104A 
02-04- 11 52A 
02-04- 1568A 
02-04- 1570A 
01-04-6860A 
02-04-0550A 
02-04-0800A 
01-04-6340A 
02-04-0472A 
01-04-009P 
01-04-009P 
01-04-009P 
01-04-009P 
02-04- 1002A 
02-04-2332A 
i  01-04-535P 

02-04-2406A 
I  02-04- 1790A 
I  02-04-2466A 
1  02-04-2570A 
I  02-04-077P 

02-04- 1950A 
!  01 -04-1 51 P 
i  02-04-2468A 
;  02-04-331 OA 
02-04-201 X 
01-04-529P 
I  02-04 -163? 
I  02-04-3324A 
02-04-2936A 
02-04-3956A 
02-04-053P 
02-04-053P 
02-04-381  OA 
'  02-04-381 2A 
02-04-2934A 
02-04-3866A 
02-04-3328A 
I  02-04-3864A 
01-04-7040A 
i  02-04-381 4A 
02-04-3870A 
02-04-3882A 
02-04-4098A 
02-04-4202A 
j  02-04-4472A 
1  02-04-3752A 
I  02-04-3656A 
i  02-04-3868A 
;  02-04-4020A 
02-04-4372A 
I  02-04-4982A 
02-04-4882A 
02-04-21 9P 
;  02-04-2450A 
02-04  4090A 
02-04-5088A 
i  02-04-5670A 
02-04-269P 
02-04-5608A 
02-04-271 P 
02-04-2634A 
02-04-5282A 


02 
02 

01 

01 

02 

05 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

01 

02 

02 

05 

05 

OS 

OS 

02 

02 

05 

02 

02 

02 

02 

05 

02 

05 

02 

02 

05 

OS 

05 

02 

02 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

05 

02 

05 

02 

02 


58168 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


58169 


Region 
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State 


FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 
FL 


Community 


POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POLK  COUNTY*  

POMPANO  BEACH,  CITY  OF 
POMPANO  BEACH,  CITY  OF 
POMPANO  BEACH,  CITY  OF 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
PORT  ST.  LUCIE,  CITY  OF  .. 

PUTNAM  COUNTY  *  

PUTNAM  COUNTY  *  

PUTNAM  COUNTY  *  

PUTNAM  COUNTY  *  

PUTNAM  COUNTY  *  

PUTNAM  COUNTY  *  

ROCKLEIDGE,  CITY  OF  

SAFETY  HARBOR,  CITY  OF 

SANFORD,  CITY  OF  

SANFORD,  CITY  OF  

SANFORD,  CITY  OF  

SANFORD.  CITY  OF  

SANTA  ROSA  COUNTY  *  

SANTA  ROSA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SARASOTA  COUNTY  *  

SEBASTIAN,  CITY  OF 

SEBASTIAN,  CITY  OF 

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SEMINOLE  COUNTY*  

SOUTH  MIAMI,  CITY  OF 

ST.  AUGUSTINE.  CITY  OF  ... 
ST.  AUGUSTINE.  CITY  OF  ... 

ST.  CLOUD.  CITY  OF 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 

ST.  JOHNS  COUNTY  * 


Map  panel 


12105C0175F 
12105C0730F 
12105C0755F 
12105C0755F 
12105C0480F 
12105C0425F 
12105C0425F 
12105C0480F 
12105C0395F 
12105C0480F 
12105C0485F 
12105C0735F 
12105C0480F 
12105C0291F 
12105C0355F 
12105C0460F 
12105C0425F 
12011C0115F 
12011C0205F 
12011C0206F 
1203130005C 
1203130005C 
1251550295E 
12127C0360G 
12127C0360G 
12127C0368G 
12127C0368G 
12111C0290F 
1202720405A 
12027201 SOB 
1202720420A 
1202720275A 
1202720385A 
1202720275A 
12009C0355E 
1251430002C 
12117C0045E 
12117C0045E 
12117C0045E 
12117C0040E 
1202740360D 
12027403600 
1251440432D 
1251440141D 
1251440162E 
1251440343E 
1251 4401 62E 
1251440332E 
12061C0079F 
12061C0079F 
12117C0130E 
12117C0210E 
12117C0145E 
12117C0110E 
12117C0040E 
12117C0145E 
12117C0020E 
12117C0020E 
12117C0040E 
12117C0110E 
12025C0276J 
1 251450001 D 
1251 450001 D 
12097C0260F 
1251470090D 
1251470090D 
1251470095D 
1251470085D 
1251470075D 
1251 470231 F 
1251470075D 
1251470090D 
1251470085D 


Detemiination 
date 


24-MAY-2002 
24-MAY-2002 
24-MAY-2002 
24-MAY-2002 
29-MAY-2002 
29-MAY-2002 
29-MAY-2002 
31-MAY-2002 
05-JUN-2002 
10-JUN-2002 
10-JUN-2002 
14-JUN-2002 
19-JUN-2002 
26-JUN-2002 
26-JUN-2002 
28-JUN-2002 
28-JUN-2002 
24-APR-2002 
24-APR-2002 
26-APR-2002 
06-FEB-2002 
06-MAR-2002 
06-MAR-2002 
19-APR-2002 
19-APR-2002 
08-MAY-2002 
19-JUN-2002 
20-FEB-2002 
09-JAN-2002 
15-MAR-2002 
10-APR-2002 
12-APR-2002 
26-APR-2002 
15-MAY-2002 
28-JUN-2002 
21-JUN-2002 
06-MAR-2002 
06-MAR-2002 
17-APR-2002 
15-MAY-2002 
06-MAR-2002 
27-MAR-2002 
30-JAN-2002 
21-FEB-2002 
27-FEB-2002 
27-MAR-2002 
05-JUN-2002 
10-JUN-2002 
20-MAR-2002 
08-MAY-2002 
09-JAN-2002 
01-FEB-2002 
13-FEB-2002 
22-MAR-2002 
05-APR-2002 
12-APR-2002 
08-MAY-2002 
08-MAY-2002 
08-MAY-2002 
22-MAY-2002 
10-APR-2002 
01-FEB-2002 
01-MAR-2002 
26-APR-2002 
15-MAR-2002 
27-MAR-2002 
27-MAR-20G2 
27-MAR-2002 
10-APR-2002 
10-APR-2002 
03-MAY-2002 
08-MAY-2002 
17-MAY-2002 


Case  No. 


01-04-6484A 

02-04-3968A 

02-04-4136A 

02-04-5002A 

02-04-5262A 

02-04-5360A 

02-04-5362A 

02-04-51 72A 

02-04-5890A 

02-04-1 246A 

02-04-5546A 

02-04-6058A 

02-04-5752A 

02-04-3496A 

02-04-6258A 

02-04-6304A 

02-04-6598A 

02-04-0322A 

02-04-4498A 

02-04-3858A 

02-04-21 14A 

02-04-0008A 

02-04-0008A 

02-04-2354X 

02-04-2356X 

02-04-481 6A 

02-04-4940A 

02-04-2626A 

02-04-0050A 

02-04-301 2A 

02-04-3514A 

02-04-4028A 

02-04-2956A 

02-04-4764A 

02-04-5862A 

02-04-5598A 

01-04-6782A 

02-04-3094A 

02-04-391 8A 

02-04-4978A 

02-04-2294A 

02-04-3422A 

02-04-01 52A 

02-04-041 P 

02-04-2808A 

02-04-3454A 

02-04-4884A 

02-04-571 4A 

02-04-3242A 

02-04-4932A 

02-04-0368A 

02-04-2268A 

02-04-2480A 

02-04-3458A 

02-04-381 8A 

02-04-3388A 

02-04-3832A 

02-04-4692A 

02-04-4692A 

02-04-51 60A 

02-04-3904A 

02-04-2072A 

02-04-2830A 

02-04-4262A 

02-04-371 4A 

02-04-0772A 

02-04-0772A 

02-04-3304A 

02-04-1 798A 

02-04-3524A 

02-04-4626A 

02-04-4642A 

02-04-2832A 


Type 


Region 
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04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

FL 

GA 

GA 

GA 


Community 


ST.  JOHNS  COUNTY  * 

ST.  PETERSBURG,  CITY  OF  .. 

SUMTER  COUNTY  *  

SUMTER  COUNTY  *  

SUMTER  COUNTY  *  

SUNRISE,  CITY  OF  

SUNRISE,  CITY  OF  

TALLAHASSEE,  CITY  OF  

TALLAHASSEE,  CITY  OF  

TALLAHASSEE.  CITY  OF  

TALLAHASSEE,  CITY  OF  

TALLAHASSEE,  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

TAMARAC,  CITY  OF  

TAMPA,  CITY  OF 

TAMPA,  CITY  OF 

TAMPA,  CITY  OF 

TAMPA.  CITY  OF 

TAMPA.  CITY  OF 

TAMPA.  CITY  OF 

TAMPA.  CITY  OF 

TAMPA,  CITY  OF 

TAMPA,  CITY  OF 

TAMPA,  CITY  OF 

TAMPA,  CITY  OF 

TITUSVILLE,  CITY  OF 

VENICE,  CITY  OF 

VENICE,  CITY  OF 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WAKULLA  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WEST  PALM  BEACH,  CITY  OF 
WEST  PALM  BEACH,  CITY  OF 
WEST  PALM  BEACH,  CITY  OF 

WINDERMERE.  TOWN  OF  

WINDERMERE.  TOWN  OF  

WINTER  GARDEN,  CITY  OF  ... 
WINTER  GARDEN.  CITY  OF  ... 

WINTER  HAVEN.  CITY  OF  

WINTER  HAVEN.  CITY  OF  

WINTER  HAVEN.  CITY  OF  

WINTER  HAVEN.  CITY  OF  

WINTER  HAVEN,  CITY  OF  

WINTER  PARK,  CITY  OF 

WINTER  SPRINGS,  CITY  OF  .. 
WINTER  SPRINGS.  CITY  OF  .. 

ALBANY.  CITY  OF 

ALBANY.  CITY  OF 

ALPHARETTA,  CITY  OF  


Map  panel 


1251 4701 83D 

1251390207C 

1202960125B 

1 2029601 25D 

12029601  SOB 

12011C0215F 

12011C0205F 

12073C0282D 

12073C0284D 

12073C0301D 

12073C0281D 

12073C0283D 

12011C018SF 

12011C018SF 

12011C0185F 

12011C0205F 

1201120095C 

1201140038C 

120112009SC 

1201120070E 

1201120210E 

1201120210E 

1201120090E 

12011 40031 C 

12011 2021 OE 

12011 2021 OE 

12011 2021  OE 

12009C0180E 

1251440331 E 

1251440332E 

1251550408E 

1251S50408E 

12127C0044G 

12127C0200G 

12127C0200G 

12127C0200G 

12127C0700G 

12127C0770G 

12031S02S0B 

12031S0250B 

1203150250B 

12031S0225B 

12031S02S0B 

1203150250B 

12031S02S06 

1203150250B 

12031502S0B 

12131C0539F 

12131C0527F 

12131C0726F 

12131C017SF 

12131C0SS2F 

12131C0543F 

12131C0736F 

12131C0S64F 

1201 9201 4SB 

1201 9201 45B 

1201 9201 50A 

12095C0385E 

12095C0385E 

12095C020SE 

12095C021SE 

12105C0355F 

12105C036SF 

12105C0365F 

12105C0365F 

12105C0355F 

12095C0255E 

12117C0135E 

12117C0145E 

13095C0130D 

13095C0105D 

13121C0059E 


Detemiination 
date 


10-JUN-2002 
22-FEB-2002 
27-MAR-2002 
29-MAY-2002 
19-JUN-2002 
30-JAN-2002 
20-FEB-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
24-APR-2002 
24-APR-2002 
16-JAN-2002 
29-MAR-2002 
05-APR-2002 
29-MAY-2002 
22-FEB-2002 
20-MAR-2002 
05-APR-2002 
26-APR-2002 
26-APR-2002 
26-APR-2002 
01-MAY-2002 
08-MAY-2002 
17-MAY-2002 
05-JUN-2002 
19-JUN-2002 
11-JAN-2002 
30-JAN-2002 
30-JAN-2002 
09-JAN-2002 
13-FEB-2002 
19-APR-2002 
19-APR-2002 
19-APR-2002 
03-MAY-2002 
15-MAY-2002 
15-MAY-2002 
27-FEB-2002 
06-MAR-2002 
13-MAR-2002 
13-MAR-2002 
27-MAR-2002 
08-MAY-2002 
29-MAY-2002 
29-MAY-2002 
12-JUN-2002 
09-JAN-2002 
06-MAR-2002 
13-MAR-2002 
15-MAR-2002 
19-APR-2002 
08-MAY-2002 
15-MAY-2002 
15-MAY-2002 
18-JAN-2002 
20-MAR-2002 
15-MAY-2002 
03-MAY-2002 
28-JUN-2002 
10-APR-2002 
12-APR-2002 
04-JAN-2002 
13-MAR-2002 
22-MAY-2002 
29-MAY-2002 
05-JUN-2002 
13-FEB-2002 
09-JAN-2002 
29-MAY-2002 
06-MAR-2002 
22-MAR-2002 
17-JAN-2002 


Case  No.        i    Type 


02-04-5006A 

02-04-3080A 

02-04-37 18A 

02-04-5388A 

02-04-561 4A 

02-04-1 774A 

02-04-2868A 

01-04-167P 

01-O4-167P 

01-04-167P 

01-04-073P 

01-04-073P 

02-04-2 122A 

02-04-2584X 

02-O4-3850A 

02-04-3908A 

02-04-241 4A 

02-04-3066A 

02-04-2416X 

02-04-0030A 

02-04-0030A 

02-04-2024A 

02-04-2440A 

02-O4-2620A 

02-04-4656A 

02-04-5426A 

02-04-2078A 

02-04-1 128X 

02-04-1 560A 

02-04-1 560A 

02-04-1 536A 

02-04-2420A 

02-04-2148A 

02-04-21 48A 

02-04-3942A 

02-04-2970A 

02-04-2564A 

02-04-5182A 

02-O4-1866A 

02-04-0496A 

02-04-2876A 

02-04-2878A 

02-04-3330A 

01-04-6328A 

02-04-1 868A 

02-04-1 870A 

02-04-4480A 

02-04-1 700A 

02-04-2590A 

02-04-2786A 

02-04-2932A 

02-04-41 52A 

02-04-441 2A 

02-04-21 88A 

02-04-5 180A 

01 -04-721 2A 

02-04-2536A 

02-04-0770A 

02-O4-4778A 

02-04^998A 

02-04-3688A 

02-04-1 434A 

02-04- 1394A 

01-04-7200A 

02-04-4780A 

02-04-251 P 

02-O4-5548A 

02-04-2456A 

02-04-0748A 

02-04-4334A 

02-04-3282A 

02-04- 1652A 

01-04-239P 


02 

01 

02 

02 

02 

01 

02 

05 

05 

05 

05 

05 

01 

01 

01 

02 

01 

02 

01 

01 

01 

01 

01 

02 

02 

01 

01 

02 

01 

01 

02 

02 

01 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

01 

01 

01 

02 

02 

02 

01 

02 

02 

02 

06 

02 

02 

02 

02 

02 

02 

05 
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Region 


State 


04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  ,. 

04  . 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04   . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
|GA 
I  GA 
GA 
!  GA 
!  GA 
^  GA 
GA 
I  GA 
!  GA 
;  GA 
IGA 
i  GA 
i  GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
.  GA 
GA 
1  GA 
1  GA 
I  GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
I  GA 
i  GA 
I  GA 
1  GA 
i  GA 
iGA 
I  GA 
I  GA 
I  GA 


Community 


ALPHARETTA,  CITY  OF 
ALPHARETTA,  CITY  OF 
ALPHARETTA,  CITY  OF 

ATLANTA,  CITY  OF  

ATLANTA,  CITY  OF 

ATLANTA,  CITY  OF 

AUGUSTA,  CITY  OF 

AUGUSTA,  CITY  OF 

BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BARTOW  COUNTY  * 

BARTOW  COUNTY  *  

BIBB  COUNTY*  

BRUNSWICK.CITY  OF  ... 

BUTTS  COUNTY*  

CALHOUN,  CITY  OF  

CARROLL  COUNTY* 

CARROLL  COUNTY*  

CARROLL  COUNTY*  

CATOOSA  COUNTY*  

CATOOSA  COUNTY*  

CATOOSA  COUNTY*  

CEDARTOWN.  CITY  OF 

CHATHAM  COUNTY*  

CHATHAM  COUNTY*  

CHATHAM  COUNTY*  

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

CLAYTON  COUNTY*  

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COBB  COUNTY* 

COLUMBIA  COUNTY*  . 
COLUMBUS,  CITY  OF  . 


Map  panel 


13121C0058E 

13121C0078E 

13121C0080E 

13121C0232E 

13121C0233E 

13121C0229E 

1301580060E 

1301580070E 

1300050050B 

1300050075B 

13015C0110F 

13015C0135F 

1300110025D 

1300930011C 

13051 801 25A 

1300950003C 

13046401 SOB 

1304640095B 

1304640050B 

1300280025D 

1300280025D 

1300280025D 

1301530001C 

1300300075C 

1300300075C 

1300300075 

130041 001 5D 

1 30041 0065B 

1 30041 0070C 

130041001 5D 

13067C0035F 

13067C0015F 

13067d0085F 

13067C0030F 

13067C0055F 

13067C0075F 

13067C0035F 

13067C0050F 

13067C0040F 

13067C0040F 

13067C0080F 

13067C0040F 

13067C0050F 

13067C0015F 

13067C0050F 

13067C0065F 

13067C0045F 

13067C0060F 

13067C0045F 

13067C0075F 

13067C0050F 

13067C0055F 

13067C0010F 

13067C0040F 

13067C0085F 

13067C0060F 

13067C0035F 

13067C0025F 

13067C0035F 

13067C0090F 

13067C0030F 

13067C0090F 

13067C0070F 

13067C0045F 

13067C0065F 

13067C0025F 

13067C0055F 

13067C0025F 

13067C0090F 

13067C0045F 

13067C0085F 

1300590095B 

1351580050D 


Determination 
date 


Case  No. 


21-MAR-2002 
08-MAY-2002 
19^UN-2002 
15-MAR-2002 
03-APR-2002 
21-JUN-2002 
23-JAN-2002 
22-MAY-2002 
15-MAR-2002 
27-MAR-2002 
22-MAY-2002 
28-JUN-2002 
13-FEB-2002 
15-MAR-2002 
17-MAY-2002 
04-JAN-2002 
13-FEB-2002 
17-APR-2002 
03-MAY-2002 
13-FEB-2002 
12-APR-2002 
22-MAY-2002 
27-MAR-2002 
11-MAR-2002 
12-APR-2002 
14-JUN-2002 
30-JAN-2002 
06-FEB-2002 
03-APR-20G2 
26-JUN-2002 
09-JAN-2002 
11-JAN-2002 
16-JAN-2002 
18-JAN-2002 
23-JAN-2002 
30-JAN-2002 
13-FEB-2002 
20-FEB-2002 
06-MAR-2002 
06-MAR-2002 
06-MAR-2002 
06-MAR-2002 
15-MAR-2002 
15-MAR-2002 
22-MAR-2002 
22-MAR-2002 
03-APR-2002 
05-APR-2002 
10-APR-2002 
17-APR-2002 
19-APR-2002 
26-APR-2002 
10-MAY-2002 
10-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2d02 
17-MAY-2002 
22-MAY-2002 
24-MAY-2002 
05-JUN-2002 
14-JUN-2002 
14-JUN-2002 
14-JUN-2002 
19-JUN-2002 
19-JUN-2002 
19-JUN-2002 
26-JUN-2002 
28-JUN-2002 
28-JUN-2002 
28-JUN-2002 
01-MAR-2002 
30-JAN-2002 


02-04-063P 

02-04-4060A 

02-04-4084A 

02-04-3558A 

02-04-1714A 

02-04-4330A 

02-04-1 272A 

02-04-5902A 

02-04-3660A 

02-04-3946A 

02-04-4788A 

02-04-6272A 

02-04-1 472A 

02-04-025P 

02-04-5020A 

02-04-1 238A 

02-04-1 220A 

02-04-31 04A 

02-04-3448A 

02-04-1 930A 

02-04-3876A 

02-04-3436A 

02-04-41 40A 

02-04-2384A 

02-04-41 86A 

02-04-61 16A 

02-04-1486A 

02-04-2482A 

02-04-21 08A 

02-04-4590A 

02-04-1 922A 

02-04-2066A 

02-04-1 726A 

02-04-0580A 

02-04-1 882A 

02-04-21 70A 

02-04-251 4A 

02-04-2758A 

01-04-43D6A 

02-04-0876A 

02-04-1 644A 

02-04-3424A 

02-04-2730A 

02-04-3582A 

02-04-2732A 

02-04-3940A 

02-04-2608A 

02-04-3566A 

02-O4-O460A 

02-04-251 8A 

02-04-4658A 

02-04-3800A 

02-04-4676A 

02-04-5336A 

02-04-3802A 

02-04-4928A 

02-04-5468A 

02-04-341 2A 

02-04-5340A 

02-04-431 2A 

02-04-4390A 

02-04-4944A 

02-04-5866A 

02-04-61 60A 

02-04-4082A 

02-04-4306A 

02-04-5908A 

02-04-4986A 

02-04-61 70A 

02-04-6668A 

02-04-6734A 

02-04-3292A 

02-04-1 294A 


Type 


Region 


05 

01 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 


Community 


COLUMBUS,  CITY  OF  .. 
COLUMBUS,  CITY  OF .. 
COLUMBUS,  CITY  OF  .. 
COLUMBUS.  CITY  OF  .. 
COLUMBUS,  CITY  OF  .. 

COOK  COUNTY*  

COWETA  COUNTY  *  .... 
COWETA  COUNTY  *  .... 

DADE  COUNTY  * 

DAWSON  COUNTY  

DE  KALEf  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  . ... 
DE  KALB  COUNTY  •  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  •  .... 
DE  KALB  COUNTY  '  .... 
DE  KALB  COUNTY  *  .... 
DE  KALB  COUNTY  *  .... 

DECATUR,  CITY  OF 

DILLARD.  TOWN  OF  .... 
DOUGHERTY  COUNTY 
DOUGHERTY  COUNTY 
DOUGHERTY  COUNTY 

DULUTH,  CITY  OF  

DULUTH,  CITY  OF  

EAST  POINT,  CITY  OF 
EATONTON,  CITY  OF  .. 

FANNIN  COUNTY*  

FAYETTE  COUNTY  ♦  ... 

FLOYD  COUNTY* 

FORSYTH  COUNTY  *  .. 
FORSYTH  COUNTY  *  .. 

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

FULTON  COUNTY  *  

GILMER  COUNTY*  

GORDON  COUNTY* 

GORDON  COUNTY* 

GORDON  COUNTY* 

GWINNETT  COUNTY  * 
GWINNETT  COUNTY  * 
GWINNETT  COUNTY  * 
GWINNETT  COUNTY  * 
GWINNETT  COUNTY  * 
GWINNETT  COUNTY  * 


Map  panel 


1351580075D 

1351580045D 

135158D050D 

1351580050D 

1351580045D 

13075C0095B 

1302980275A 

1302980250B 

13083C0007C 

1 3030401 OOA 

13089C0141H 

13089C0158H 

13089C0169H 

13089C0019H 

13089C0112H 

13089C0059H 

13089C0010H 

13089C0086H 

13089C0113H 

13089C0016H 

13089C0113H 

13089C0066H 

13089C0112H 

13089C0052H 

13089C0153H 

130e9C0151H 

13089C00e6H 

130e9C00e4H 

13089C0052H 

130e9C0176H 

13069C0167H 

13089C0162H 

130e9C0086H 

13089C0163H 

130e9C0134H 

130e9C0054H 

13089C0188H 

13089C0113H 

13089C0151H 

130e9C0152H 

130e9C0132H 

13089C0068H 

130446— 02B 

13095C0135D 

1309SC0255D 

13095C0120D 

1300980002C 

1300980003C 

13121C0361E 

1302180005B 

13111C0066D 

13113C0080D 

13115C0185D 

13117C0115C 

13117C0115C 

13121C0163E 

13121C0057E 

13121C0080E 

13121C0083E 

13121C0053E 

13121C0153E 

13121C0066E 

13121C0461E 

13123CO150B 

1300940038B 

1300940039B 

1300940039B 

1303220095C 

1 3032201 95C 

1303220020B 

1303220280C 

1 3032201 90C 

1303220295B 


Detemiination 
date 


10-APR-2002 

19-APR-2002 

19-APR-2002 

24-APR-2002 

22-MAY-2002 

2&-JUN-2002 

24-APR-2002 

22-MAY-2002 

17-MAY-2002 

17-APR-2002 

04-JAN-2002 

11-JAN-2002 

18-JAN-2002 

30-JAN-2002 

30-JAN-2002 

30-JAN-2002 

08-FEB-2002 

08-FEB-2002 

22-FEB-2002 

01-MAR-2002 

01-MAR-2002 

06-MAR-2002 

06-MAR-2002 

13-MAR-2002 

22-MAR-2002 

22-MAR-2002 

27-MAR-2002 

29-MAR-2002 

29-MAR-2002 

29-MAR-2002 

03-APR-2002 

17-APR-2002 

19-APR-2002 

22-MAY-2002 

22-MAY-2002 

29-MAY-2002 

05-JUN-2002 

14-JUN-2002 

2&VJUN-2002 

28-JUN-2002 

2B-JUN-2002 

15-MAR-2002 

01-FEB-2002 

19-APR-2002 

19>JUN-2002 

26>JUN-2002 

25-JAN-2002 

05-APR-2002 

19-JUN-2002 

04-JAN-2002 

25-JAN-2002 

16-JAN-2002 

01-MAR-2002 

11-JAN-2002 

17-APR-2002 

16-JAN-2002 

23-JAN-2002 

06-FEB-2002 

15-FEB-2002 

12-APR-2002 

19-APR-2002 

24-APR-2002 

18-JUN-2002 

10-APR-2002 

15-FEB-2002 

19-APR-2002 

28-JUN-2002 

04-JAN-2002 

09-JAN-2002 

09-JAN-2002 

09-JAN-2002 

11-JAN-2002 

16-JAN-2002 


Case  No. 


Type 


02-04-2008A 

02-04-2320A 

02-04-3568A 

02-04-4786A 

02-04-5810A 

02-04-4648A 

02-04-1 71 6A 

02-04-5864A 

02-04-581 2A 

02-04-41 98A 

02-O4-1476A 

02-04-0078A 

02-04-21 72A 

01-04-6522A 

02-04-0880A 

02-04- 1838A 

01-04-6732A 

02-04-2606A 

02-04- 1366A 

02-04-21 96A 

02-04-3414A 

02-04-2784A 

02-04-3420A 

02-04-341 6A 

02-04-2734A 

02-04-31 46A 

02-04-3056A 

02-04-3574A 

02-O4-3806A 

02-04-4328A 

02-04-341 8A 

02-04-2864A 

02-04-3744A 

02-04-3438A 

02-04-481 OA 

02-04-5884A 

02-04-5950A 

02-04-5952A 

02-04-5526A 

02-04-5576A 

02-04-61 74A 

02-04-3658A 

02-04-0220A 

02-04-4e50A 

02-04-4594A 

02-O4-5986A 

02-04-2362A 

02-04-3578A 

02-O4-5290A 

02-04-0712A 

02-04-1 836A 

02-04-2062X 

02-04-2674A 

02-04-1 168A 

02-04-1 926A 

02-04-2012A 

02-04-1 924A 

01-O4-70O4A 

02-O4-1938A 

02-04-261 OA 

02-04-4988A 

02-04-371 2A 

02-04-279P 

02-04-2940A 

02-04-2768A 

02-04-3954A 

02-04-54 14A 

02-04-0398A 

02-04-0998A 

02-04-1 680A 

02-04-1 81 4A 

02-04-1 122A 

01-04-6620A 


02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
17 
02 
02 
02 
17 
02 
02 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region      State 


04   . 

04  . 

04   . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04   . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04  , 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 

GA 


Community 


GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  '  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  •  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *   

GWINNETT  COUNTY  *   

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

GWINNETT  COUNTY  *  

HABERSHAM  COUNTY  *  

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HALL  COUNTY* 

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HARRIS  COUNTY*  

HOUSTON  COUNTY  * 

JENKINS  COUNTY  *  

JONES  COUNTY*  

KENNESAW,  CITY  OF  

KENNESAW.  CITY  OF  

LAGRANGE,  CITY  OF  

LAGRANGE,  CITY  OF  

LAWRENCEVILLE,  CITY  OF  . 

LEE  COUNTY*  

LEE  COUNTY*  

LIBERTY  COUNTY  * 

MACON,  CITY  OF 

MACON.  CITY  OF 

MACON,  CITY  OF 

MACON,  CITY  OF 

MACON,  CITY  OF 

MADISON,  CITY  OF  

MARIETTA,  CITY  OF  

MONROE  COUNTY* 

MONROE.  CITY  OF 

MONROE,  CITY  OF 

MORGAN  COUNTY* 

NEWTON  COUNTY  * 

NEWTON  COUNTY  * 

PAULDING  COUNTY  *  

PAULDING  COUNTY  *  

PEACHTREE  CITY.  CITY  OF 

PERRY,  CITY  OF 

PIKE  COUNTY  


Map  panel 


1 3032201 70C 

13032201 950 

1 3032201 90C 

1303220055C 

1 3032201 95C 

1303220280C 

1303220085C 

1303220020B 

1303220095C 

1303220095C 

13032202800 

13032201950 

1 3032201 70C 

1303220055C 

13032201 950 

1303220205C 

1303220310B 

1303220095C 

1303220280C 

13032201700 

1303220095C 

13032202050 

1303220085C 

130458011 OB 

13139C0275E 

13139C0180E 

13139C0300E 

13139C0093E 

13139C0093E 

13139C0180E 

13139C0300E 

13139C0312E 

13139C0183E 

13139C0300E 

1 3033801 50A 

1303380250A 

1 3033801 50A 

1303380250A 

1 3033801 50A 

1 3033801 50A 

1 3033801 50A 

1 3033801 50A 

1 3033801 50A 

1 3033801 50A 

1302470060A 

13165C0100D 

13169C0250C 

13067C0030F 

13067C0030F 

1301770006D 

1301770006D 

13009g0001B 

1301220250B 

13012202508 

1301 2301 90A 

1300110041E 

1300110010D 

1300110050D 

13001 10025D 

13001 10020E 

13211C0205A 

13067C0055F 

1301380025C 

132970011 38 

13297C01138 

13211C0230A 

1301430050A 

1301430045A 

13223C0265B 

13223C02456 

13113G0060D 

13011000018 

13051 10050A 


Detemiination 
date 


Case  No. 


23-JAN-2002 
06-FEB-2002 
22-FE8-2002 
13-MAR-2002 
15-MAR-2002 
15-MAR-2002 
22-MAR-2002 
05-APR-2002 
05-APR-2002 
12-APR-2002 
12-APR-2002 
17-APR-2002 
26-APR-2002 
01-MAY-2002 
01-MAY-2002 
17-MAY-2002 
17-MAY-2002 
22-MAY-2002 
22-MAY-2002 
24-MAY-2002 
21^UN-2002 
28-JUN-2002 
28-JUN-2002 
19-JUN-2002 
04-JAN-2002 
23-JAN-2002 
23-JAN-2002 
01-FEB-2002 
06-MAR-2002 
05-APR-2002 
17-APR-2002 
10-MAY-2002 
19-JUN-2002 
28-JUN-2002 
15-FEB-2002 
22-FE8-2002 
27-FEB-2002 
24-APR-2002 
01-MAY-2002 
10-MAY-2002 
10-MAY-2002 
17-MAY-2002 
14-JUN-2002 
26-JUN-2002 
12-APR-2002 
20-FEB-2002 
19-APR-2002 
28^UN-2002 
28-JUN-2002 
01-FEB-2002 
15-FEB-2002 
24-APR-2002 
27-MAR-2002 
05-JUN-2002 
16-MAY-2002 
01-JAN-2002 
23-FEB-2002 
03-APR-2002 
17-APR-2002 
15-MAY-2002 
16-FE8-2002 
15^FEB-2002 
05-APR-2002 
15-FEB-2002 
22-MAY-2002 
24-MAY-2002 
23-JAN-2002 
15-MAR-2002 
29-MAR-2002 
26-APR-2002 
10-APR-2002 
22-MAYr2002 
15-MAR-2002 


02-04-0684A 

02-04-1 506A 

02-04-2488X 

02-04-2054A 

02-04-1 208A 

02-04-3356A 

02-04-3386A 

02-04-3748A 

02-04-3900A 

02-04-1 928A 

02-04-2358A 

02-04-2324A 

02-04-431 6A 

02-04-4722A 

02-04-4848A 

02-04-431 4A 

02-04-51 58A 

02-04-3212A 

02-04-5960A 

02-04-5696A 

02-04-3486A 

02-04-21 10A 

02-04-461 2A 

02-04-61 62A 

02-04-1 720A 

02-04-0950A 

02-04-1 298A 

02-04-0974A 

02-04-2824A 

02-04-3380A 

02-04-3262A 

02-04-4542A 

02-04-6242A 

02-04-5642A 

02-04-1 402A 

02-04-1 734A 

02-04-2984A 

02-04-3500A 

02-04-4664A 

02-04-5328A 

02-04-5338A 

02-04-41 80A 

02-04-591 2A 

02-04-6372A 

02-04-4734A 

02-04-1 170A 

02-04-4248A 

02-04-5072A 

02-04-5464A 

02-04-1 444A 

02-04-1 724A 

02-04-3674A 

02-04-3226X 

02-04-5698A 

01 -04-571 P 

01-04-173P 

02-04-2052X 

02-04-293CA 

02-04-3384A 

02-04-5348A 

02-04-31 66V 

02-04-3006A 

02-04-3002A 

01-04-6880A 

02-04-5650A 

02-04-5856A 

02-04-1 640A 

02-04-2554A 

02-04-2728A 

02-04-4326A 

02-04-4592A 

02-04-4614A 

02-04-231 6A 


Type 


Region 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

(» 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

05 

05 

01 

02 

17 

02 

19 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
GA 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 
KY 


Community 


POLK  COUNTY  *  

POLK  COUNTY  *  

RABUN  COUNTY  *  

RICHMOND  COUNTY* 
RICHMOND  COUNTY* 
ROCKDALE  COUNTY 
ROCKDALE  COUNTY 
ROCKDALE  COUNTY 


Map  panel 


Detemiination 
date 


Case  No 


Type 


1302560069A 
1302560088A 
1301 5601 25B 
1301580060E 
1301580020E 
13247C0162C 
13247C0082C 
13247001 350 


ROME,  CITY  OF  13115C0190D 

ROME,  CITY  OF  13115C0190D 

ROME,  CITY  OF  13115C0195D 

ROSWELL,  CITY  OF  13121C0063E 

ROSWELL,  CITY  OF  13121C0044E 


ROSWELL,  CITY  OF 

SMYRNA,  CITY  OF 

SMYRNA,  CITY  OF 

SPALDING  COUNTY  *  ... 

TROUP  COUNTY  *  

TROUP  COUNTY  *  

TYRONE,  TOWN  OF  

UNION  COUNTY*  

UNION  COUNTY*  

UNION  COUNTY*  

WALKER  COUNTY  *  

WALTON  COUNTY  *  

WALTON  COUNTY  *  

WOODSTOCK,  CITY  OF 
WOODSTOCK,  CITY  OF 
WOODSTOCK.  CITY  OF 
WOODSTOCK,  CITY  OF 
WOODSTOCK.  CITY  OF 

BOONE  COUNTY  * 

BOYD  COUNTY*  

CALLOWAY  COUNTY  * .. 
CAMPBELL  COUNTY  *  .. 

CARROLL  COUNTY  

COVINGTON,  CITY  OF  .. 

FLOYD  COUNTY  * 

GARRARD  COUNTY  *  .... 

GREENUP  COUNTY*  

HENDERSON  COUNTY- 
HENDERSON  COUNTY* 
JEFFERSON  COUNTY  * 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 
JEFFERSON  COUNTY*  . 


13121C0034E 

13067C0075F 

13067C0075F 

13038801 358 

1 3040501 OOA 

1304050200A 

13113C0020D 

1302540025C 

1 302540 100C 

1302540025C 

13018001308 

13297C01408 

13297C0080B 

13057C0030B 

13057C0330B 

13057C03308 

13057C03308 

13057C0330B 

21001300158 

210016 

2103130005A 

21003401058 

210045—028 

2101290005D 

21006900708 

21008100028 

21028400358 

21028601258 

21028602008 

21111C0160D 

21111C0240D 

21111C0085D 

21111C0160D 

21111C0095D 

21111C0170D 

21111C0085D 

21111C0160D 

21111C0080D 

21111C0095D 

21111C0170D 

21111C0165D 

21111C0085D 

21111C0255D 

21111C0160D 

21111C0085D 

21111C0180D 

21111C0190D 

21111C0280D 

21111C0105D 

21111C0115D 

21111C0115D 

21111C0160D 

21111C0190D 

21111C0160D 

21111C0235D 

21111C0170D 

21111C0080D 

21111C0020D 

21111C0145D 

21111C0020D 


04-JAN-2002 

12-APR-2002 

22-MAY-2002 

15-FEB-2002 

22-MAY-2002 

04-JAN-2002 

13-FEB-2002 

11-MAR-2002 

04-JAN-2002 

12-APR-2002 

03-MAY-2002 

09-JAN-2002 

22-MAR-2002 

24-MAY-2002 

16-JAN-2002 

28-JUN-2002 

24-APR-2002 

23-JAN-2002 

14-JUN-2002 

22-MAY-2002 

25-JAN-2002 

26-APR-2002 

15-MAY-2002 

09-JAN-2002 

01-FE8-2002 

08-FE8-2002 

19-APR-2002 

01-MAY-2002 

15-MAY-2002 

19-JUN-2002 

19-JUN-2002 

13-MAR-2002 

15-FE8-2002 

16-JAN-2002 

22-MAR-2002 

03-APR-2002 

01-FE8-2002 

09-JAN-2002 

15-MAY-2002 

17-APR-2002 

15-FE8-2002 

05-JUN-2002 

13-FE8-2002 

09-JAN-2002 

09-JAN-2002 

16-JAN-2002 

16-JAN-2002 

23-JAN-2002 

01-FEB-2002 

01-FE8-2002 

08-FE8-2002 

25-FEB-2002 

06-MAR-2002 

13-MAR-2002 

13-MAR-2002 

27-MAR-2002 

29-MAR-2002 

03-APR-2002 

11-APR-2002 

11-APR-2002 

11-APR-2002 

11-APR-2002 

11-APR-2002 

17-APR-2002 

17-APR-2002 

19-APR-2002 

01-MAY-2002 

01-MAY-2002 

15-MAY-2002 

31-MAY-2002 

05-JUN-2002 

05-JUN-2002 

05-JUN-2002 


02-04- 11  ISA 

02-04-1 388A 

02-04-4294A 

02-04-1 884A 

02-04-4730A 

02-04-0072A 

02-04-21 34A 

02-04-2386A 

02-04-0262A 

02-04-441 8A 

02-04-5042A 

02-04-1 722A 

02-04-3722A 

02-04-2834A 

01-04-6824A 

02-04-61 64A 

02-04-3888A 

02-04-0878A 

02-04-6346A 

02-04-3522A 

02-04- 1860A 

02-04-28 16A 

02-04-4332A 

02-04-1 81 6A 

02-04-2220A 

02-04-2146A 

02-04-4924A 

02-04-4990A 

02-04-5248A 

02-04-5958A 

02-04-6070A 

02-04-2556A 

02-04-01 56A 

02-04- 1364A 

02-04-2522A 

02-04-3700A 

02-04-2360A 

02-04-0360A 

02-04-5234A 

02-04-3606A 

02-04- 1670A 

02-04-5254A 

02-04-2748A 

02-04- 1558A 

02-04-1 762A 

02-04- 1894A 

02-04-2200A 

02-04-0844A 

02-04-2254A 

02-O4-2566A 

02-04-2678A 

02-04-035P 

02-04-2090A 

02-04-2714A 

02-04-3382A 

02-04-4044A 

02-04-3608A 

02-04-4038A 

02-04-01 1P 

02-04-01  IP 

02-04-01  IP 

02-04-245P 

02-04-245P 

02-04-41 08A 

02-04-4394A 

02-04-3704A 

02-04-4740A 

02-04-51 52A 

02-04-41 68A 

02-04-5434A 

02-04-3540A 

02-04-491 4A 

02-04-5256A 


02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
17 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
02 
02 
02 
05 
05 
05 
05 
05 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
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Region 


State 


Community 


04  KY          JEFFERSON  COUNTY*  

04  KY          JEFFERSON  COUNTY*  

04  KY           JEFFERSON  COUNTY*  

04  KY           JEFFERSON  COUNTY*  

04  KY           JEFFERSONTOWN,  CITY  OF 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY  LEXINGTON-FAYETTE  URBAN  COUN 

04  KY           LOUISVILLE,  CITY  OF  

04  KY           LOUISVILLE,  CITY  OF  

04  KY           MCCRACKEN  COUNTY  *  

04  KY           MCCRACKEN  COUNTY  *  

04  KY           OLDHAM  COUNTY*  

04  KY           OWENSBORO,  CITY  OF 

04  KY           OWENSBORO,  CITY  OF 

04  KY           OWENSBORO,  CITY  OF  

04  KY           OWENSBORO,  CITY  OF  

04  KY           OWENSBORO,  CITY  OF 

04  KY           OWENSBORO,  CITY  OF  

04  KY           OWENSBORO,  CITY  OF 

04  KY           PADUCAH,  CITY  OF  

04  KY           SHEPHERDSVILLE,  CITY  OF  

04  KY           SHEPHERDSVILLE,  CITY  OF 

04  KY           SHIVELY,  CITY  OF  

04  KY           SHIVELY,  CITY  OF  

04  KY           WHITLEY  COUNTY*  

04  KY           WORTHINGTON,  CITY  OF  

04  MS          CLARKE  COUNTY  *  

04  MS           CLINTON,  CITY  OF  

04  MS          COAHOMA  COUNTY  •  

04  MS          COFFEEVILLE,  TOWN  OF 

04  MS          COLUMBUS,  CITY  OF 

04  MS          COLUMBUS,  CITY  OF 

04  MS          COLUMBUS,  CITY  OF 

04  MS        !  COLUMBUS,  CITY  OF 

04  M^        I  FORREST  COUNTY  *  

04  MS        I  GAUTIER,  CITY  OF  

04  !  MS        I  GAUTIER,  CITY  OF  

04  '  MS        j  GREENE  COUNTY  *  

04  (  MS        ;  HANCOCK  COUNTY*  

04  '  MS        !  HANCOCK  COUNTY*  

04  MS           HARRISON  COUNTY  * 

04  '■  MS        ^  HATTIESBURG,  CITY  OF  

04  '  MS           HATTIESBURG,  CITY  OF  

04  ■  MS        '  HATTIESBURG,  CITY  OF  

04  MS           HINDS  COUNTY*  

04  MS           HINDS  COUNTY* 

04  MS          HORN  LAKE,  CITY  OF  

04  MS           HORN  LAKE,  CITY  OF  

04  MS           ITAWAMBA  COUNTY  *  

04  MS          JACKSON,  CITY  OF  

04  MS        '  JACKSON.  CITY  OF  

04  MS          JEFFERSON  DAVIS  COUNTY  *  

04  MS           LAFAYETTE  COUNTY  *  

04  MS           LAUREL.CITY  OF  

04  MS  LOWNDES  COUNTY  *  

04  MS          LOWNDES  COUNTY  *  

04  MS          MERIDIAN,  CITY  OF  

04  MS           MORTON,  CITY  OF  

04   MS           PASS  CHRISTIAN,  CITY  OF  

04  MS        i  PETAL,  CITY  OF 

04  MS           PRENTISS  COUNTY  

04  1  MS        I  RANKIN  COUNTY  *  

04  MS           RICHLAND,  CITY  OF 

04  MS        ;  SOUTHHAVEN,  CITY  OF  

04  MS          TISHOMINGO  COUNTY  

04  MS          TUPELO.  CITY  OF 

04  I  MS        !  TUPELO.  CITY  OF 


Map  panel 


21111C0170D 

21111C0170D 

21111C0080D 

21111C0160D 

21111C0095D 

2100670070C 

2100670060C 

2100670090C 

2100670070C 

2100670060C 

2100670080C 

21006700600 

2100670040C 

21111C0155D 

21111C0095D 

2101510090B 

2101510080B 

2101850080B 

21059C0180C 

21059C0260C 

21059C0260C 

21 059001 20C 

21059C0260C 

21059C0280C 

21059C0280C 

2101520005D 

210273— 12B 

210273— 17B 

21111C0065D 

21111C0135D 

21235C0110B 

21 00920001 B 

28022001 25B 

280071 0001 C 

2800380250C 

280186— 01 B 

28087C0065J 

28087C0105J 

28087C0065J 

28087C0065J 

28035C0125C 

2803320005E 

2803320005E 

280271— 06B 

28525401 30C 

28525401 35C 

285255021 OE 

28035C0080C 

2807X0060C 

28035C0040C 

2800700250D 

2800700250D 

28033C0040E 

28033C0040E 

2802900075B 

280072001 5G 

2800720040F 

2803030004A 

28009301256 

2800920005C 

28087C0105J 

28087C0065J 

28075C0111E 

280150  B 

285261 0002C 

28035C0045C 

2802790003A 

2801420080C 

28029900030 

28033C0030E 

2802830075B 

28081 C0163D 

28081C0144D 


Detennination 
date 


05-JUN-2002 
21-JUN-2002 
21-JUN-2002 
26-JUN-2002 
26-APR-2002 
22-FEB-2002 
03-APR-2002 
05-APR-2002 
12-APR-2002 
10-MAY-2002 
10-JUN-2002 
13-JUN-2002 
14-JUN-2002 
16-JAN-2002 
10-JUN-2002 
24-MAY-2002 
31-MAY-2002 
30-JAN-2002 
01-FEB-2002 
27-FEB-2002 
11-MAR-2002 
29-MAR-2002 
03-APR-2002 
05-JUN-2002 
28-JUN-2002 
05-JUN-2002 
30-JAN-2002 
30-JAN-2002 
17-APR-2002 
01-MAY-2002 
30-JAN-2002 
24-MAY-2002 
04-JAN-2002 
n-JAN-2002 
27-MAR-2002 
06-FEB-2002 
23-JAN-2002 
27-FEB-2002 
10-APR-2002 
19-APR-2002 
08-FEB-2002 
11-JAN-2002 
26-JUN-2002 
15-MAY-2002 
01-MAY-2002 
10-JUN-2002 
19-APR-2002 
16-JAN-2002 
16-JAN-2002 
24-APR-2002 
19-JUN-2002 
28-JUN-2002 
12-APR-2002 
14-JUN-2002 
08-MAY-2002 
26-APR-2002 
26-APR-2002 
24-APR-2002 
08-MAY-2002 
21-JUN-2002 
15-FEB-2002 
08-MAY-2002 
19-APR-2002 
09-MAY-2002 
10-MAY-2002 
26-APR-2002 
20-FEB-2002 
11-MAR-2002 
12-JUN-2002 
27-MAR-2002 
29-MAR-2002 
11-JAN-2002 
06-FEB-2002 


Case  No. 


02-04-5304A 

02-04-6422A 

02-04-6544A 

02-04-6824A 

02-04-4824A 

02-04-2700A 

02-04-3662A 

02-04-4074A 

02-04-3676A 

02-04-4842A 

02-04-5638A 

02-04-293P 

02-04-5996A 

02-04-1920A 

02-04-035P 

02-04-5074A 

02-04-5854A 

02-04-2256A 

02-04-2600A 

02-04-31 98A 

02-04-3268A 

02-04-2950A 

02-04-4220A 

02-04-4036A 

02-04-6380A 

02-04-4952A 

02-04-1 764A 

02-04-1 764A 

02-04-2844A 

02-04-5204A 

02-04-2276A 

02-04-3736A 

02-04-1 324A 

02-04-1 524A 

02-04-1 684A 

02-04-1 840A 

02-04-1 736A 

02-04-2754A 

02-04-3720A 

02-04-4482A 

02-04-2226A 

02-04-051 8A 

02-04-5498A 

02-04-3594A 

02-04-1 946A 

02-04-51 12A 

02-04-3958A 

01-04-307P 

01-04-307P 

02-04-4092A 

02-04-4906A 

02-04-4908A 

02-04-2496A 

02-04-5508A 

02-04-2086A 

02-04-253P 

02-04-41 44A 

02-04-3204A 

02-04-1 79P 

02-04-5744A 

02-04-2494A 

02-04-3998A 

02-04-4000A 

02-04-071 P 

02-04-4962A 

02-04-2402A 

02-04-1 254A 

02-04-2884A 

02-04-591 8A 

02-04-2880A 

02-04-0554A 

02-04-1 044A 

02-04-1 948A 


Type 


Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
05 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
01 
01 
02 
02 
02 
02 
02 
01 
02 
02 
01 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
05 
05 
02 
01 
01 
02 
01 
02 
05 
01 
02 
05 
02 
02 
02 
02 
06 
02 
01 
02 
01 
02 
02 
02 
02 
02 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04- 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


MS 

MS 

MS 

MS 

MS 

MS 

MS 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


Community 


TUPELO,  CITY  OF 

TUPELO,  CITY  OF 

TUPELO,  CITY  OF 

TUPELO,  CITY  OF 

WARREN  COUNTY*  

WEST  POINT,  CITY  OF  

WINSTON  COUNTY  * 

ALAMANCE  COUNTY*  

ARCHDALE,  CITY  OF  

ARCHDALE,  CITY  OF  

ARCHDALE,  CITY  OF  

ARCHDALE,  CITY  OF  

ARCHDALE,  CITY  OF  

BADEN,  TOWN  OF 

BEAUFORT  COUNTY*  

BEAUFORT  COUNTY*  

BLACK  MOUNTAIN.  TOWN  OF 

BLADEN  COUNTY  *  

BREVARD,  CITY  OF 

BRIDGETON,  TOWN  OF 

BRUNSWICK  COUNTY* 

BRUNSWICK  COUNTY*  

BRUNSWICK  COUNTY* 

BRUNSWICK  COUNTY* 

BRUNSWICK  COUNTY* 

BRUNSWICK  COUNTY*  ....: 

BRUNSWICK  COUNTY* 

BRUNSWICK  COUNTY* 

BUNCOMBE  COUNTY  *- 

BUNCOMBE  COUNTY  * 

BURKE  COUNTY  *  

CABARRUS  COUNTY  * 

CABARRUS  COUNTY  * 

CABARRUS  COUNTY  * 

CALDWELL  COUNTY  *  

CALDWELL  COUNTY  *  

CAROLINA  BEACH,  TOWN  OF 

CARRBORO,  TOWN  OF  

CARTERET  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 

CATAWBA  COUNTY  * 


Map  panel 


Detennination 
date 


Case  No 


Type 


28081 C0164D 

20-MAR-2002 

02-04-31 78A 

01 

28081 C0163D 

27-MAR-2002 

02-04-3474A 

02 

28081C0163D 

29-MAY-2002  !  02-04-4792A 

02 

28081C0142D 

19-JUN-2002 

02-04-6350A 

02 

2801980025B 

.      b5-JUN-2002 

02-04-4432A 

02 

28025C0111C 

05-APR-2002 

02-04-3880A 

17 

28030801 75B 

21-JUN-2002 

02-04-4342A 

02 

37001C0240E 

05-APR-2002 

02-04-3646A 

02 

3702730003B 

06-MAR-2002 

02-04-1 906A 

02 

3702730007B 

06-MAR-2002 

02-04-1 906A 

02 

3702730007B 

1       01-MAY-2002 

02-04-4750A 

02 

3702730007B 

01-MAY-2002 

02-04-4752A 

02 

3702730003B 

16-MAY-2002 

02-04-027P 

05 

37167C0075D 

10-APR-2002 

02-04-3652A 

02 

37001 30360B 

10-APR-2002 

02-04-4246A 

02 

37001 30455B 

17-APR-2002 

02-04-3892A 

02 

37021C0239C 

19-JUN-2002 

02-04-4240A 

02 

370293001 3B 

09-JAN-2002 

02-04-1 708A 

02 

37175C0201C 

22-MAR-2002  i  02-04-2690A 

02 

3704360001 B 

15-FEB-2002 

02-04-2924A 

02 

3702950300C 

09-JAN-2002 

02-04-1 498A 

02 

3702950360E 

16-JAN-2002 

02-04-11 OOA 

02 

3702950330E 

16-JAN-2002 

02-04-1 704A 

02 

3702950330E 

16-JAN-2002 

02-04-1 706A 

02 

3702950305C 

22-FEB-2002 

02-04- 1308A 

02 

3702950355E 

19-JUN-2002 

02-O4-4630A 

02 

3702950320E 

26-JUN-2002 

02-04-6550A 

02 

3702950330E 

26-JUN-2002 

02-04-6732A 

02 

37021 C0370C 

06-FEB-2002 

02-04-1 712A 

02 

37021 C0290C 

15-MAR-2002 

02-04-1 404A 

02 

37004301 OOC 

13-FEB-2002 

02-04-2544A 

02 

37025C0140D 

22-MAR-2002 

02-04-3254A 

02 

37025C0140D 

12-APR-2002 

02-04-3586A 

01 

37025C0075D 

01-MAY-2002 

02-04- 1702A 

02 

37027C0050D 

22-MAR-2002 

02-04-3020A 

02 

37027C0060D 

16-MAY-2002 

02-04-2018P 

05 

3753470002C 

30-JAN-2002 

02-04-2006A 

02 

3702750005C 

15-MAR-2002  |  02-04-11 7P 

05 

3700430440C 

22-FEB-2002 

02-04-2580A 

02 

3700500350C 

04-JAN-2002 

02-04-1 668A 

02 

3700500325B 

16-JAN-2002 

02-04-1 984X 

02 

3700500200C 

23-JAN-2002 

02-04-2240A 

02 

3700500350C 

25-JAN-2002 

02-04-2 168A 

02 

3700500350C 

30-JAN-2002 

02-04-2432A 

02 

3700500350C 

06-FEB-2002 

02-04-2 132A 

02 

3700500200C 

06-FEB-2002 

02-04-2498A 

02 

3700500075C 

06-FEB-2002 

02-04-2672A 

02 

3700500075C 

15-FEB-2002 

02-04-2476A 

02 

37005001 15C 

20-FEB-2002 

02-04-0432A 

02 

3700500325B 

01-MAR-2002 

02-04- 1748A 

02 

3700500325B 

01-MAR-2002 

02-04-1 750A 

02 

3700500325B 

01-MAR-2002 

02-04-21 44A 

02 

37005O0350C 

01-MAR-2002 

02-04-2 166A 

02 

3700500325B 

01-MAR-2002 

02-04-2376A 

02 

3700500325B 

06-MAR-2002 

02-04-3278A 

02 

3700500325B 

13-MAR-2002 

02-04- 1548A 

02 

3700500350C 

13-MAR-2002 

02-04-3492A 

02 

3700500350C 

27-MAR-2002 

02-04-3920A 

02 

3700500325B 

27-MAR-2002 

02-04-3978A 

02 

3700500325B 

03-APR-2002 

02-04-3532A 

02 

3700500325B 

03-APR-2002 

02-04-3976A 

02 

3700500325B 

03-APR-2002 

02-04-4522A 

02 

3700500350C 

10-APR-2002 

02-04-2 102A 

02 

3700500350C 

10-APR-2002 

02-04-4238A 

02 

3700500350C 

10-APR-2002 

02-04-4436A 

02 

3700500350C 

17-APR-2002 

02-04 -4004A 

02 

3700500020C 

22-APR-2002 

01-04-557P 

08 

3700500030C 

22-APR-2002 

01-04-557P 

08 

3700500040C 

22-APR-2002 

01-04-557P 

08 

3700500045C 

22-APR-2002  | 

01-04-557P 

08 

3700500075C       1 

22-APR-2002  1 

01-04-557P 

08 

3700500200C       j 

22-APR-2002  i 

01-04-557P 

08 

3700500325B 

22APR-2002  1 

01-04-557P 

08 
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Region  i  State 


04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 

04  . 
04  . 
04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


Community 


CATAWBA  COUNTY  •  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  '  

CATAWBA  COUNTY  ' 

CATAWBA  COUNTY  ' 

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  '  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  

CATAWBA  COUNTY  *  .... 
CATAWBA  COUNTY  *  .... 
CHARLOTTE.  CITY  OF  .. 
CHARLOTTE,  CITY  OF  .. 
CHARLOTTE,  CITY  OF  .. 
CHARLOTTE,  CITY  OF  .. 
CHARLOTTE,  CITY  OF  .. 
CLEVELAND  COUNTY*  . 
CLEVELAND  COUNTY*  . 
CLEVELAND  COUNTY*  . 

CONCORD,  CITY  OF  

CONCORD,  CITY  OF  

CORNELIUS.  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS.  TOWN  OF 
CORNELIUS,  TOWN  OF 
CORNELIUS, 
CORNELIUS, 
CORNELIUS, 
CORNELIUS, 
CORNELIUS,  TOWN  OF  . 
CORNELIUS.  TOWN  OF  . 

CRAVEN  COUNTY* 

CRAVEN  COUNTY* 

CRAVEN  COUNTY*  

CUMBERLAND  COUNTY 

CUMBERLAND  COUNTY 

CURRITUCK  COUNTY  *  . 

CURRITUCK  COUNTY  *  . 

DARE  COUNTY*  

DARE  COUNTY* 

DAVIDSON  COUNTY  *  .... 

DAVIDSON  COUNTY  *  .... 

DAVIDSON  COUNTY  *  .... 

DAVIDSON  COUNTY  *  .... 

DAVIDSON  COUNTY  *  .... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  ... 

DAVIDSON  COUNTY  *  . . 

DAVIDSON,  TOWN  OF  .. 

DUPLIN  COUNTY  *  

DUPLIN  COUNTY  *  

DUPLIN  COUNTY  *  

DUPLIN  COUNTY  *  

DUPLIN  COUNTY  *  


TOWN  OF 
TOWN  OF 
TOWN  OF 
TOWN  OF 


Map  panel 


3700500350C 

3700500200C 

3700500200C 

3700500350C 

3700500325B 

3700500325B 

37005001 35B 

3700500325B 

3700500325B 

3700500030C 

37005003258 

3700500325B 

3700500350C 

3700500325B 

3700500350C 

3701590020B 

3701 5801 40C 

3701590028B 

3701590024B 

3701 5801 90B 

3703020200B 

37030201 OOB 

3703020325B 

37025C0115D 

37025C0080D 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3704980005A 

3700720305B 

3700720330B 

3700720420B 

37007601 15B 

3700760035C 

370078021 4E 

3700780094C 

3753480220C 

375348011 3D 

37057C0325D 

37057C0325D 

37057C0325D 

37057C0325D 

37057C0325D 

37057C0325D 

37057C0285D 

37057C0325D 

37057C0285D 

37057C0325D 

37057C0285D 

37057C0300D 

37057C0285D 

37057C0400D 

37057C0375D 

37057C0285D 

37057C0325D 

37057C0325D 

37057C0325D 

3705030005A 

3700830200B 

37008301758 

37008301006 

37008301758 

37008302008 


Detemriination 
date 


Case  No. 


22-APR-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
15-MAY-2002 
15-MAY-2002 
17-MAY-2002 
17-MAY-2002 
24-MAY-2002 
29-MAY-2002 
31-MAY-2002 
05-JUN-2002 
21-JUN-2002 
28-JUN-2002 
06-FEB-2002 
08-FEB-2002 
01-MAR-2002 
01-MAY-2002 
05-JUN-2002 
27-MAR-2002 
27-MAR-2002 
1OOUN-2002 
15-FE8-2002 
05-JUN-2002 
09-JAN-2002 
01-FE8-2002 
20-FEB-2002 
13-MAR-2002 
20-MAR-2002 
20-MAR-2002 
27-MAR-2002 
17-APR-2002 
17-APR-2002 
17-APR-2002 
26-APR-2002 
01-MAY-2002 
31-MAY-2002 
10-JUN-2002 
04-JAN-2002 
11-JAN-2002 
27-MAR-2002 
11-JAN-2002 
01-FEB-2002 
27-FE8-2002 
12-APR-2002 
03-APR-2002 
05-JUN-2002 
09-JAN-2002 
11-JAN-2002 
16-JAN-2002 
23-JAN-2002 
23-JAN-2002 
30-JAN-2002 
30-JAN-2002 
01-FEB-2002 
06-FEB-2002 
01-MAR-2002 
06-MAR-2002 
13-MAR-2002 
13-MAR-2002 
27-MAR-2002 
03-APR-2002 
10-APR-2002 
17-APR-2002 
17-APR-2002 
17-APR-2002 
01-MAY-2002 
11-JAN-2002 
11>JAN-2002 
11-JAN-2002 
15-MAY-2002 
15-MAY-2002 


01-04-557P 

02-04-4398A 

02-04-4520A 

02-04-51 28A 

02-04-51 30A 

02-04-4568A 

02-04-5320A 

02-04-5564A 

02-04-5722A 

02-04-4898A 

02-04-4896A 

02-04-576eA 

02-04-61 56A 

02-04-6552A 

02-04-471 8A 

02-04-2430A 

02-04-2552A 

02-04-1 51 6A 

02-04-4502A 

02-04-5038A 

02-04-2084A 

02-04-3536A 

02-04-2286A 

02-04-2894A 

02-04-5906A 

02-04-1756A 

02-04-2378A 

02-04-1 096A 

02-04-3408A 

02-04-3376A 

02-04-3534A 

02-04-41 70A 

02-04-3598A 

02-04-3992A 

02-04-4396A 

02-04-4960A 

02-04-451 6A 

02-04-5928A 

02-04-6240A 

02-04-0330A 

02-04-1 586A 

02-04-2694A 

02-04-0376A 

02-04-1310A 

02-O4-2592A 

02-04-3698A 

02-04-39g0A 

02-04-5378A 

02-04-1 858A 

02-04-1 662A 

02-04-1 908A 

02-04-2076A 

02-04-21 40A 

02-04-2308A 

02-04-2426A 

02-04-2352A 

02-04-2478A 

02-04-331 2A 

02-04-3378A 

02-04-3370A 

02-04-3372A 

02-O4-3692A 

02-04-41 14A 

02-04-4230A 

02-04-41 72A 

02-04-4348A 

02-04-4804X 

02-04-31 32A 

02-04-1 608A 

02-04-1 61 OA 

02-04-1812A 

02-04-4538A 

02-04-4538A 


Type 


Region 


08 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 


Community 


DURHAM  COUNTY  *  

DURHAM,  CITY  OF  

DURHAM,  CITY  OF  

DURHAM.  CITY  OF  

DURHAM,  CITY  OF  

DURHAM.  CITY  OF  

DURHAM,  CITY  OF  

EDGECOMBE  COUNTY  *  .. 
EMERALD  ISLE,  TOWN  OF 
EMERALD  ISLE,  TOWN  OF 
FAYETTEVILLE.  CITY  OF  .. 

FLETCHER.  TOWN  OF  

FLETCHER.  TOWN  OF  

FORSYTH  COUNTY  *  

FORSYTH  COUNTY  *  

FORSYTH  COUNTY  *  

FRANKLIN  COUNTY*  

FRANKLIN  COUNTY* 

GASTON  COUNTY  *  

GATES  COUNTY  *  

GREENVILLE,  CITY  OF  

GREENVILLE.  CITY  OF  

GREENVILLE.  CITY  OF  

GUILFORD  COUNTY  *  

HALIFAX  COUNTY  * 

HARNETT  COUNTY  * 

HAYWOOD  COUNTY* 

HENDERSON.  CITY  OF 

HICKORY.  CITY  OF 

HICKORY.  CITY  OF 

HICKORY.  CITY  OF 

HUDSON.  TOWN  OF 

IREDELL  COUNTY  * 

IREDELL  COUNTY  * 

JACKSONVILLE,  CITY  OF  . 

JOHNSTON  COUNTY  * 

JOHNSTON  COUNTY  * 

JOHNSTON  COUNTY  * 

KINSTON.  CITY  OF  

LENOIR,  CITY  OF 

UNCOLN  COUNTY  *  

LONG  BEACH.  TOWN  OF  . 

LUMBERTON,  CITY  OF  

MEBANE.  TOWN  OF 

MECKLENBURG  COUNTY  * 
MECKLENBURG  COUNTY  * 
MECKLENBURG  COUNTY  * 
MECKLENBURG  COUNTY  * 
MECKLENBURG  COUNTY  * 
MECKLENBURG  COUNTY  * 

MINT  HILL.  TOWN  OF 

MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY- 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY* 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 
MONTGOMERY  COUNTY*  . 

NEW  BERN.  CITY  OF  

NEW  BERN.  CITY  OF  

NEW  HANOVER  COUNTY* 
NEW  HANOVER  COUNTY* 
NEW  HANOVER  COUNTY* 
NEW  HANOVER  COUNTY* 


Map  panel 


37063C0020G 

37063C0177G 

37063C0177G 

37063C0177G 

37063C0069G 

37063C0168G 

37063C0069G 

37008700608 

3700470002D 

37004700040 

370077001 4C 

37012500208 

3701250020B 

37067C0244H 

37067C0251H 

37067C0268H 

37069C0355D 

37069C0355D 

37009903058 

37010301008 

37019100108 

37019100108 

37019100108 

37011 101 77C 

37032700058 

37085C0150D 

370120180C 

370367A 

37005400058 

37005400108 

37005400058 

37027C0085E 

37031 301 OOC 

37031 30200C 

37017800058 

37101C0265D 

37101C0495D 

37101C014OD 

3701 45001 5C 

37027C0076D 

3701 4601 50C 

3753540003D 

37155C0178D 

37001 C0132E 

3701 58001 5D 

3701 58001 5D 

3701580140C 

3701580170C 

3701580190i8 

37015802058 

37015801658 

37033600258 

37033600558 

37033600258 

37033600658 

37033600558 

37033600658 

37033600258 

3703360(^58 

37033600258 

37033600258 

37033600258 

37033600258 

37033600258 

3703360025B 

37033600258 

37033600658 

37007203208 

37007203208 

3701680090E 

3701680090E 

3701680045E 

3701680045E 


Detemiination 
date 


01-MAR-2002 

30-JAN-2002 

22-FE8-2002 

26-APR-2002 

01-MAY-2002 

22-MAY-2002 

14-JUN-2002 

31-MAY-2002 

26-APR-2002 

03-MAY-2002 

16-JAN-2002 

29-MAR-2002 

30-MAY-2002 

22-MAR-2002 

19-APR-2002 

2&-JUN-2002 

17-MAY-2002 

28-JUN-2002 

13-MAR-2002 

10-APR-2002 

16-JAN-2002 

28-JUN-2002 

28-JUN-2002 

01-MAR-2002 

03-APR-2002 

12-JUN-2002 

13-FEB-2002 

24-MAY-2002 

25-JAN-2002 

01-MAY-2002 

01-MAY-2002 

29-MAY-2002 

13-MAR-2002 

29-MAY-2002 

05-APR-2002 

13-FEB-2002 

15-FEB-2002 

13-MAR-2002 

20-MAR-2002 

II^AN-2002 

13-FEB-2002 

24-MAY-2002 

13-MAR-2002 

13-MAR-2002 

15-FEB-2002 

20-FEB-2002 

22-MAR-2002 

24-APR-2002 

26-APR-2002 

26-JUN-2002 

03-APR-2002 

04-JAN-2002 

16-JAN-2002 

16-JAN-2002 

25-JAN-2002 

13-FEB-2002 

11-MAR-2002 

27-MAR-2002 

24-APR-2002 

15-MAY-2002 

22-MAY-2002 

29-MAY-2002 

31-MAY-2002 

12-JUN-2002 

12-JUN-2002 

21-JUN-2002 

26-JUN-2002 

08-MAY-2002 

17-MAY-2002 

20-MAR-2002 

22-MAy-2002 

31-MAY-2002 

05-JUN-2002 


Case  No. 


Type 


02-04-1 226A 
01-04-3800A 
02-04-3228A 
02-04-4062A 
02-04-4358A 
02-O4-4408A 
02-04-61 54A 
02-04-2676A 
02-04-3734A 
02-O4-379eA 
02-04-1 540A 
02-04-41 10A 
02-04-31 40A 
02-04-3252A 
02-04-igi6A 
02-04- 1544A 
02-04-5558A 
02-04-5830A 
02-04-3258A 
02-04-3776A 
02-O4-1912A 
02-04-4242A 
02-04-4244A 
02-04-2740A 
02-O4-3922A 
02-04-6082A 
02-04-2688A 
02-04-5832A 
02-04-21 04A 
02-04-4064A 
02-04-4720A 
02-04-3988A 
02-04-3476A 
02-04-5374A 
02-04-3822A 
02-04-1612A 
02-04-1 690A 
02-04-2004A 
02-04-3084A 
02-04-1 422A 
02-04-2248A 
02-04-501 6A 
02-04-3368A 
01-04-6990A 
02-04-2896A 
02-04-2976A 
02-04-3068A 
02-04-31 30A 
02-04-4862A 
02-04-4072A 
02-O4-3052A 
02-04-1 664A 
02-04-1 754A 
02-04-21 36A 
02-04-1514A 
02-O4-2686A 
02-04-331 4A 
02-04-3924A 
02-04-4652A 
02-04-51 22A 
02-04-5680A 
02-04-5566A 
02-04-5242A 
02-04-5274A 
02-O4-5276A 
02-04-639BA 
02-04-6728A 
02-04-4540A 
02-04-4802A 
02-O4-3538A 
02-04-5560A 
02-04-5630A 
02-04-4440A 


02 
01 
01 
02 
02 
02 
02 
02 
02 
18 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
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58179 


Region      State 


04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  .. 

04  . 

04  . 

04  . 

04  ., 

04  ., 

04  . 

04  .. 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04  . 

04  . 

04  . 

04  . 

04  , 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


Community 


NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 


NEW  HANOVER  COUNTY*  

NEW  HANOVER  COUNTY'  

OCEAN  ISLE  BEACH,  TOWN  OF 

ONSLOW  COUNTY*  

ONSLOW  COUNTY*  ..: 

ONSLOW  COUNTY* 

PENDER  COUNTY*  

PENDER  COUNTY* 

PENDER  COUNTY* 

PENDER  COUNTY* 

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY* 

PENDER  COUNTY* 

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  

PENDER  COUNTY*  

PERQUIMANS  COUNTY* 

PERSON  COUNTY* 

PINEVILLE,  TOWN  OF  

PITT  COUNTY  *  

POLK  COUNTY*  

RALEIGH,  CITY  OF  

RALEIGH,  CITY  OF  

ROCKINGHAM  COUNTY*  

ROCKY  MOUNT,  CITY  OF 

ROCKY  MOUNT,  CITY  OF 

ROCKY  MOUNT,  CITY  OF 

ROCKY  MOUNT,  CITY  OF 

ROCKY  MOUNT,  CITY  OF 

ROWAN  COUNTY  *  

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STANLY  COUNTY  * 

STATESVILLE,  CITY  OF  

SUNSET  BEACH,  TOWN  OF  

TRENT  WOODS,  TOWN  OF  

UNION  COUNTY  *  

WAKE  COUNTY*  

WAKE  COUNTY  *  

WAKE  COUNTY  *  

WAKE  FOREST,  TOWN  OF 

WAKE  FOREST,  TOWN  OF 

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARRFN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY* 

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY* 

WARREN  COUNTY*  

!  WARREN  COUNTY* 


Map  panel 


3701680085E 

3701680090E 

3753570003C 

3703400367D 

3703400040C 

3703400305C 

37034403948 

3703440180B 

3703440394B 

3703440394B 

3703440394B 

3703440529D 

370344041 2B 

3703440285B 

3703440305B 

3703440393B 

3703440055B 

370344041 1B 

3703440425B 

3703440394B 

37031 5021 OB 

37145C0100B 

3701600005B 

3703720360B 

3701940004B 

37183C0341E 

37183C0170E 

3703500050B 

3700920007C 

3700920007C 

3700920004C 

3700920005C 

3700920004C 

370351 01 SOB 

37167C0050D 

37167C0075D 

37167C0175D 

37167C0050D 

37167C0075D 

37167C0075D 

37167C0175D 

3701350003A 

3753590002D 

3704340001 B 

37179C0015D 

37183C0370F 

37183C0165E 

37183C0580F 

37183C0176E 

371 8X01 77E 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 

3703960002C 


Detemiination 
date 


Case  No. 


05-JUN-2002 
28-JUN-2002 
22-MAR-2002 
01-FEB-2002 
22-MAR-2002 
24-MAY-2002 
09-JAN-2002 
09-JAN-2002 
16-JAN-2002 
25-JAN-2002 
20-FEB-2002 
20-FEB-2002 
05-APR-2002 
01-MAY-2002 
01-MAY-2002 
15-MAY-2002 
31-MAY-2002 
12-JUN-2002 
12-JUN-2002 
26-JUN-2002 
16-JAN-2002 
25-JAN-2002 
14-JUN-2002 
14-JUN-2002 
11-MAR-2002 
04-JAN-2002 
30-JAN-2002 
25-JAN-2002 
08-FEB-2002 
10-APR-2002 
12-APR-2002 
03-MAY-2002 
05-JUN-2002 
15-MAY-2002 
04-JAN-2002 
16-JAN-2002 
25-JAN-2002 
05-APR-2002 
15-MAY-2002 
15-MAY-2002 
22-MAY-2002 
05-JUN-2002 
28-JUN-2002 
01-MAY-2002 
01-FEB-2002 
13-FEB-2002 
06-MAR-2002 
19-APR-2002 
02-MAY-2002 
02-MAY-2002 
16-JAN-2002 
23-JAN-2002 
23-.JAN-2002 
25-JAN-2002 
30-JAN-2002 
01-FEB-2002 
06-FEB-2002 
08-FEB-2002 
13-FEB-2002 
13-FEB-2002 
15-FEB-2002 
15-FEB-2002 
20-FEB-2002 
20-FEB-2002 
20-FEB-2002 
27-FEB-2002 
27-FEB-2002 
01-MAR-2002 
06-MAR-2002 
11-MAR-2002 
11-MAR-2002 
11-MAR-2002 
13-MAR-2002 


02-04-5446A 

b2-04-6908A 

02-04-31 28A 

02-04-1 778A 

02-04-2946A 

02-04-2922A 

02-04-1 334A 

02-04-1 61 4A 

02-04-1 550A 

02-04-1 584A 

02-04-3040A 

02-04-3042A 

02-04-3986A 

02-04-3276A 

02-04-3276A 

02-04-4236A 

02-04-5786A 

02-04-1 420A 

02-04-1 420A 

02-04-6730A 

02-04-1 91 4A 

02-04-1  eOOA 

02-04-5444A 

02-04-5322A 

02-04-0306A 

01-04-5346A 

02-04-1 834A 

02-04-21 38A 

02-04-2582A 

02-04-3406A 

02-04-3696A 

01-04-489P 

02-04-4930A 

02-04-51 20A 

02-04-1 666A 

02-04-1 542A 

02-04-21 42A 

02-04-31 42A 

02-04-4668A 

02-04-5324A 

02-04-5770A 

02-04-5880A 

02-04-6548A 

02-04-4356A 

02-04-1 71 8A 

02-04-1 232A 

02-04-2304A 

02-04-36g0A 

01-04-443P 

01-04-443P 

02-04-1 91 OA 

02-04-1 780A 

02-04-2238A 

02-04-1 888A 

02-04-2246A 

02-04-1 872A 

02-04-2526A 

02-04-21 64A 

02-04-2428A 

02-04-2724A 

02-04-2744A 

02-04-2926A 

02-04-2374A 

02-04-3022A 

02-04-3024A 

02-04-2696A 

02-04-3072A 

02-04-3248A 

02-04-31 36A 

02-04-1710A 

02-04-2306A 

02-04-31 96A 

02-04-2726A 


Type 


Region 
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04 
04 
04 
04 
04 
04 
04 
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04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 
NC 


Community 


WARREN  COUNTY* 
WARREN  COUNTY* 
WARREN  COUNTY- 
WARREN  COUNTY* 
WARREN  COUNTY* 
WARREN  COUNTY* 
WARREN  COUNTY* 
WARREN  COUNTY- 
WARREN  COUNTY* 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY* 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY* 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY- 
WARREN  COUNTY* 


Map  panel 


3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
37039600020 
3703960002C 
3703960002C 
3703960002C 
37039600020 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
37C3960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 
3703960002C 


Detemiination 
date 


13-MAR-2002 
13-MAR-2002 
13-MAR-2002 
13-MAR-2002 
13-MAR-2002 
13-MAR-2002 
22-MAR-2002 
22-MAR-2002 
27-MAR-2002 
27-MAR-2002 
27-MAR-2002 
29-MAR-2002 
29-MAR-2002 
29-MAR-2002 
29-MAR-2002 
03-APR-2002 
03-APR-2002 
03-APR-2002 
03-APR-2002 
05-APR-2002 
05-APR-2002 
05-APR-2002 
05-APR-2002 
05-APR-2002 
10-APR-2002 
10-APR-2002 
10-APR-2002 
10-APR-2002 
10-APR-2002 
12-APR-2002 
12-APR-2002 
12-APR-2002 
17-APR-2002 
17-APR-2002 
17-APR-2002 
19-APR-20a2 
19-APR-2002 
26-APR-2002 
26-APR-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
01-MAY-2002 
Oe-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
17-MAY-2002 
17-MAY-2002 
22-MAY-2002 
22-MAY-2002 
29-MAY-2002 
29-MAY-2002 
31-MAY-2002 
31-MAY-2002 
MAY-2002 
MAY-2002 
MAY-2002 
MAY-2002 
05-JUN-2002 
05-JUN-2002 
05-JUN-2002 
14-JUN-2002 
14-JUN-2002 
14-JUN-2002 
14-JUN-2002 
19-JUN-2002 
21-JUN-2002 
21-JUN-2002 
21-JUN-2002 
26-JUN-2002 


31 
31 
31 
31 


Case  No. 


Type 


02-04-301 8A 
02-04-31 34A 
02-04-3250A 
02-04-3300A 
02-04-3484A 
02-04-3490A 
02-04-3732A 
02-04-3926A 
02-04-2064A 
02-04-3482A 
02-04-3984A 
02-04-3432A 
02-04-4022A 
02-04-4070A 
02-04<4086A 
02-04-4066A 
02-04-41 18A 
02-04-450eA 
02-04-451  OA 
02-04-3478A 
02-04-3982A 
02-04-4068A 
02-04-41 76A 
02-04-4354A 
02-04-3694A 
02-04<4232A 
02-04-4400A 
02-04-4402A 
02-04-4506A 
02-04-2994A 
02-04-301 6A 
02-O4-389BA 
02-04-0452A 
02-04-471 2A 
02-04-4716A 
02-04-3774A 
02-04-4006A 
02-04-41 78A 
02-04-451 2A 
02-O4-4900A 
02-04-4956A 
02-04-51 16A 
02-04-51 18A 
02-04-51 74A 
02-04-4350A 
02-04-451 4A 
02-04-4632A 
02-04-5034A 
02-04-5226A 
02-04-4902A 
02-04-5494A 
02-04-3480A 
02-04-5554A 
02-04-471 4A 
02-04-5556A 
02-O4-3730A 
02-04-4666A 
02-04-5420A 
02-04-5626A 
02-04-5760A 
02-04-5834A 
02-04-4006A 
02-04-5932A 
02-04-6078A 
02-04-5492A 
02-04-5678A 
02-04-5720A 
02-04-5764A 
02-04-61 52A 
02-04-6288A 
02-04-6342A 
02-04-6606A 
02-O4-6006A 
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Region      State 


Community 


04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  .. 
04  ., 
04  . 
04  . 
04  . 
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04  . 
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04  . 
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04  . 

04  . 

04  . 

04  . 

04 

04 

04 
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04 

04 

04 

04 

04 
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04 

04 

04 

04 

04 
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NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

NC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 
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SC 

SC 
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SC 
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SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 


WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WARREN  COUNTY*  

WATAUGA  COUNTY  *  

WILMINGTON,  CITY  OF 

WILSON,  CITY  OF 

WINDSOR,  TOWN  OF 

WINSTON-SALEM,  CITY  OF  .. 
WINSTON-SALEM,  CITY  OF  .. 

AIKEN  COUNTY*  , 

ANDERSON  COUNTY  *  

ANDERSON  COUNTY  *  

ARCADIA  LAKES,  TOWN  OF 

BERKELEY  COUNTY  * 

BERKELEY  COUNTY  * 

CHARLESTON  COUNTY*  

CHARLESTON,  CITY  OF  

CLARENDON  COUNTY  *  

CLARENDON  COUNTY  *  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

FAIRFIELD  COUNTY  *  

FLORENCE  COUNTY  *  

FLORENCE  COUNTY  *  

FORT  MILL,  TOWN  OF  

GOOSE  CREEK,  CITY  OF  .... 

GREENVILLE  COUNTY  *  

GREENVILLE  COUNTY  *  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  

GREENWOOD  COUNTY*  .... 

GREENWOOD  COUNTY*  .... 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

HORRY  COUNTY  * 

KERSHAW  COUNTY  *  

KERSHAW  COUNTY  *  

KERSHAW  COUNTY  *  

LANCASTER,  CITY  OF  

LAURENS  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  *  

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 


Map  panel 


3703960002C 

3703960002C 

3703960002C 

3703960002C 

37189C0194E 

3701 71 001 OB 

3702700005B 

37001 90001 C 

37067C0276H 

37067C0278H 

450002001 OC 

45001302306 

45001 301 40B 

45079C0111G 

4500290290C 

45002902900 

45541 30430F 

45541 20023D 

450051 0225B 

450051 0225B 

45079C0179G 

45079C0091H 

45079C0092H 

45079C0094H 

45079C0178H 

45079C0178H 

45079C0176G 

45079C0094H 

45079C0178H 

45007501 35B 

4500760020B 

4500760085B 

4501 9301 30D 

4500290290C 

4500890165B 

450089021 OB 

45009401 50B 

45009401 SOB 

45009401 50B 

45009401 50B 

45009401 50B 

45009401 50B 

45009401 SOB 

45009401 SOB 

45009401 SOB 

45009401 SOB 

45009401 SOB 

45009401 SOB 

45009401506 

45009401506 

45009401 SOB 

4S0S1C0734H 

45051 C0514H 

450S1C06S2H 

45051 C041SH 

4S051C0560H 

45051 COSOOH 

4S0S1C066SH 

450S5C0280D 

4505SC0280D 

45055C0393D 

45012100036 

45012201306 

45063C0142G 

45063C0164G 

45063C0168G 

45063C0277H 

45063C0281G 

4S063C0283G 

45063C0285G 

45063C0287H 

45063C0291G 

45063C0294G 


Detennination 
date 


Case  No. 


26-JUN-2002 
26-JUN-2002 
28-JUN-2002 
28-JUN-2002 
22-MAY-2002 
27-MAR-2002 
23-JAN-2002 
06-FE6-2002 
11-APR-2002 
11-APR-2002 
16-JAN-2002 
11-MAR-2002 
17-MAY-2002 
17-MAY-2002 
29-MAR-2002 
19-JUN-2002 
17-APR-2002 
11-MAR-2002 
08-FEB-2002 
12-JUN-2002 
20-FE6-2002 
21-FE6-2002 
21-FE6-2002 
21-FE6-2002 
21-FEe-2002 
01-MAR-2002 
13-MAR-2002 
05-APR-2002 
05-JUN-2002 
22-FEe-2002 
03-MAY-2002 
1S-MAY-2002 
01-FE6-2002 
05-JUN-2002 
15-MAY-2002 
22-MAY-2002 
22-MAR-2002 
29-MAR-2002 
03-APR-2002 
10-APR-2002 
17-APR-2002 
26-APR-2002 
01-MAY-2002 
01-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-MAY-2002 
17-MAY-2002 
12-JUN-2002 
16-JAN-2002 
13-FEB-2002 
20-MAR-2002 
27-MAR-2002 
OS-APR-2002 
01-MAY-2002 
10-MAY-2002 
04-JAN-2002 
01-FEB-2002 
22-FEB-2002 
04-JAN-2002 
06-MAR-2002 
01-FE6-2002 
21-FEe-2002 
21-FE6-2002 
21-FE6-2002 
21-FEe-2002 
21-FE6-2002 
21-FE6-2002 
21-FE6-2002 
21-FE6-2002 
21-FEB-2002 


02-04-6076A 

02-04-6360A 

02-04-601 OA 

02-04-6692A 

02-04-51 26A 

02-04-31 26A 

02-04-1 424A 

02-04-1 188A 

02-04-1 69P 

02-04-1 69P 

02-04-0640A 

02-04-0370A 

02-04-4290A 

02-04-2974A 

02-04-2972A 

02-04-6088A 

02-04-4702A 

02-04-2996A 

02-04-2444A 

02-04-S454A 

01-04-6482A 

02^)4-31 58V 

02-04-31 58V 

02-04-31 58V 

02-04-31 58V 

02-04-2372A 

02-04-3280A 

02-04-3046A 

02-04-5794A 

02-04-3062A 

02-04-2790A 

02-04-41 28A 

01-04-S944A 

02-04-31 SOA 

02-04-421 4A 

02-04-S450A 

02-04-3664A 

02-04-3894A 

02-04-3782A 

02-04-3932A 

02-04-4640A 

02-04-4280A 

02-04-4444A 

02-04-4446A 

02^)4-4470A 

02-04-4554A 

02-04-45S6A 

02-04-461 8A 

02-04-46S4A 

02-04-3672A 

02-04-4442A 

02-04-1 768X 

02-04-1 766A 

02-04-31 86A 

02-04-2904A 

02-04-2280A 

02-04-4034A 

02-04-3786A 

01-04-7002A 

02-04-2502A 

02-04-1 520A 

02-04-1 396A 

02-04-0392A 

02-04-2642A 

02-04-31 56V 

02-04-31 S6V 

02-04-31 S6V 

02-04-31 S6V 

02-04-31 S6V 

02-04-31 56V 

02-04-31 56V 

02-04-31 S6V 

02-04-31 56V 


Type 


Region 
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02 
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04 
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04 
04 


State 


SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

SC 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


Community 


LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

NEWeERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEWBERRY  COUNTY*  

NEWBERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NEW6ERRY  COUNTY*  

NORTH  AUGUSTA,  CITY  OF 
0RANGE6URG  COUNTY  *  ... 

PICKENS  COUNTY  * 

PICKENS  COUNTY  * 

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

SALUDA  COUNTY*  

SALUDA  COUNTY*  

SUMMERVILLE,  TOWN  OF  ... 

SUMTER  COUNTY  *  

SUMTER  COUNTY  *  

WEST  COLUMeiA,  CITY  OF  .. 

YORK  COUNTY*  

YORK  COUNTY  *  

YORK  COUNTY  *  

YORK  COUNTY*  

ANDERSON  COUNTY  *  

eLOUNT  COUNTY  *  

eLOUNT  COUNTY  *  

6RADLEY  COUNTY  * 

6RENTWOOD.  CITY  OF  

BRIGHTON.  TOWN  OF  

CARTER  COUNTY  * 

CHATTANOOGA.  CITY  OF  .... 
CHATTANOOGA,  CITY  OF  .... 

CHEATHAM  COUNTY  *  

CLEVELAND,  CITY  OF 

COLUERVILLE,  TOWN  OF  . ... 
COLLIERVILLE.  TOWN  OF  .... 
COLLIERVILLE.  TOWN  OF  .... 


Map  panel 


Detemiination 
date 


Case  No 


Type 


4S063C0040G 

15-MAY-2002 

02-04-4496A 

02 

45063C0139G 

22-MAY-2002     02-04-4494A 

02 

4S063C0137G 

12-JUN-2002     02-04-5694A 

02 

4S022402SS6 

04-JAN-2002     01-04-6138A 

02 

4S0224022SB 

11-JAN-2002  1  02-04-0824A 

02 

4S02240225B 

23-JAN-2002  1  02-04-1 240A 

02 

450224022SB 

06-MAR-2002 

02-04-3244A 

02 

4502240225B 

13-MAR-2002 

02-04-2602A 

02 

450224022SB 

29-MAR-2002 

02-04-2424A 

02 

450224022SB 

29-MAR-2002 

02-04-3790A 

02 

4S02240225B 

01-MAY-2002     02-04-4866A 

02 

4502240225B 

24-MAY-2002     02-04-4992A 

02 

4S02240225B 

29-MAY-2002     02-04-5552A 

02 

4S02240225B 

05-JUN-2002     02-04-5582A 

02 

450007001 OD 

14-JUN-2002 

02-04-3934A 

02 

4501600280B 

i        16-JAN-2002 

02-04- 1322A- 

02 

4501 6601  SOB 

30-JAN-2002     02-04-0890A 

02 

4S01660250B 

1      06-MAR-2002     01-04-5288A 

01 

4S079C0176G 

23-JAN-2002     02-04- 1988A 

02 

4S079C002SG 

25-JAN-2002     02-04- 1672A 

02 

45079C0025G 

13-FEB-2002 

02-04-21 52A 

02 

45079C002SH 

21-FE6-2002 

02-04-31 60V 

19 

4S079C0091H 

t       21-FE6-2002 

02-04-3 160V 

19 

45079C0092H 

21-FEB-2002 

02-04-31 60V 

19 

4S079C0094H 

21-FEB-2002 

02-04-31 60V 

19 

45079C0110H 

21-FEe-2002 

02-04-31 60V 

19 

45079C0160H 

21-FE8-2002 

02-04-31 60V 

19 

45079C0178H 

21-FE6-2002 

02-04-31 60V 

19 

45079C0190H 

21-FE6-2002 

02-04-31 60V 

19 

4S079C0025H 

01-MAR-2002 

02-04-1 112A 

02 

45079C0025H 

22-MAR-2002 

02-04-2282A 

02 

4S079C0025H 

29-MAR-2002 

02-04-3788A 

02 

4S079C002SH 

10-APR-2002 

02-04-3360A 

02 

4S079C018SG 

26-APR-2002 

02-04-4162A 

02 

4S079C0105G 

1S-MAY-2002 

02-04-4384A 

02 

45079C002SH 

1S-MAY-2002 

02-04-4864A 

02 

45079C0025H 

1S-MAY-2002 

02-04-S250A 

02 

45079C0025H 

17-MAY-2002 

02-O4-3792A 

02 

4S079C0025H 

17-MAY-2002 

02-04-4704A 

02 

4S079C0025H 

29-MAY-2002 

02-O4-5S30A 

02 

45079C010SG 

05-JUN-2002 

02-04-4288A 

02 

4S079C0025H 

OS-JUN-2002 

02-04-S066A 

02 

45079C002SH 

10-JUN-2002 

02-04-5806A 

02 

4S079C0105G 

14-JUN-2002 

02-04-4638A 

01 

4S079C0025H 

19-JUN-2002 

02-04-S200A 

02 

4S079C0025H 

19-JUN-2002 

02-04-5942A 

02 

45079C002SH 

26-JUN-2002 

02-04-531 6A 

02 

4S079C0025H 

28-JUN-2002 

02-O4-60S0A 

02 

4S079C0025H 

28-JUN-2002 

02-04-61 46A 

02 

450230002A 

04-JAN-2002 

01-04-6642A 

02 

45023000026 

05-JUN-2002 

02-04-5436A 

02 

4500730005D 

11-JAN-2002 

02-04-0394A 

02 

4501 8201 80C 

06-MAR-2002 

02-04-3246A 

02 

4S01820090C 

1S-MAY-2002 

02-04-2216A 

02 

4S063C0281G 

29-MAY-2002 

01 -04-71 38A 

01 

45019300506 

25-JAN-2002 

02-04-0348A 

02 

4S019302206 

30-JAN-2002 

02-04- 1932A 

02 

45019300S06 

06-MAR-2002 

02-04- 1392A 

02 

45019300506 

28-JUN-2002 

02-04-6296A 

02 

47021700956 

03-APR-2002 

02-04-2928A 

02 

47035600506 

30-JAN-2002 

02-04-1132A 

02 

47035600406 

22-FE6-2002 

01-O4-6474A 

02 

47035700606 

08-FE6-2002 

02-04-21 28A 

02 

4702050005C 

10-APR-2002 

02-04-3642A 

02 

47167C0135E 

04-JAN-2002 

02-04- 1678A 

02 

47019C0070C 

11-MAR-2002 

02-04-3260A 

02 

47007200066 

10-MAY-2002 

02-O4-40S0A 

01 

4700720029E 

24-MAY-2002 

02-O4-3S88A 

01 

47021 C0210C 

15-FE6-2002 

02-04- 1074A         ; 

02 

47001 50004D 

01-MAY-2002 

02-04-51 08A 

02 

47157C0240E 

04-JAN-2002 

02-04- 1S96A 

01 

471S7C0240E 

09-JAN-2002 

02-O4-O994A         i 

17 

471S7C0300E 

31-JAN-2002 

01-O4-323P           1 

05 
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Region 


State 


Community 


04  .. 
04  .. 
04  .. 
04  . 
04  . 
04  . 
04  . 
04  .. 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 
04  . 

04  . 

04  . 

04  . 

04  . 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 


COLLIERVILLE,  TOWN  OF  

COLLIERVILLE,  TOWN  OF  

DYER  COUNTY  ' 

DYERSBURG,  CITY  OF  

EAST  RIDGE,  CITY  OF  

GERMANTOWN,  CITY  OF  

GERMANTOWN,  CITY  OF  

GERMANTOWN,  CITY  OF  

GERMANTOWN,  CITY  OF  

GERMANTOWN,  CITY  OF  

GERMANTOWN,  CITY  OF  

GILES  COUNTY-  

GOODLETTSVILLE,  CITY  OF  

GOODLETTSVILLE,  CITY  OF  

GREENE  COUNTY* 

HAMBLEN  COUNTY  *  

HAMILTON  COUNTY  *  

HENDERSONVILLE,  CITY  OF  

HENRY  COUNTY 

HENRY  COUNTY 

JACKSON,  CITY  OF  

JELLICO,  CITY  OF  

KNOX  COUNTY  *  

KNOX  COUNTY  *  

KNOXVILLE,  CITY  OF  

LAKE  COUNTY  *  

LAWRENCE  COUNTY  '  

LEBANON,  CITY  OF  

LEWIS  COUNTY  *  

LEWISBURG,  CITY  OF  

LOUDON  COUNTY*  

LOUDON  COUNTY*  

MADISON  COUNTY  * 

MADISON  COUNTY  *  

MARSHALL  COUNTY*  

MARYVILLE,  CITY  OF  

MAYNARDVILLE,  CITY  OF  

MAYNARDVILLE,  CITY  OF  

MCNAIRY  COUNTY*  

MCNAIRY  COUNTY*  

MEMPHIS,  CITY  OF  

MEMPHIS,  CITY  OF  

MEMPHIS,  CITY  OF  

MEMPHIS.  CITY  OF  

MEMPHIS,  CITY  OF  

MEMPHIS,  CITY  OF  

MONTGOMERY  COUNTY  *  

MONTGOMERY  COUNTY  *  

MURFREESBORO,  CITY  OF  

MURFREESBORO,  CITY  OF  

MURFREESBORO,  CITY  OF  

NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY. 
NASHVILLE  &  DAVIDSON  COUNTY. 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
i  NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY. 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 
NASHVILLE  &  DAVIDSON  COUNTY, 


Map  panel 


47157C0245E 

47157C0245E 

47045C0165D 

47045C0190D 

475424001 OD 

47157C0235E 

47157C0235E 

47157C0235E 

47157C0235E 

47157C0235E 

47157C0235E 

4700630100B 

4701860003C 

4701860007C 

4703450200C 

4703460055B 

470071 0235D 

4701860007C 

47079C0225D 

47079C0195D 

47113C0155D 

47543100028 

4754330045B 

47543300806 

47543400258 

47033401008 

47099C0100B 

470208001 OC 

4701 030001 A 

47117C0134C 

47010701008 

47010701008 

4711X0310D 

471 1X01 77D 

47117C0075C 

475439— 07B 

470210—038 

470210—078 

4701270070D 

4701 2701 000 

47157C0230E 

47157C0190E 

47157C0170E 

47157C0140E 

47157C0170E 

47157C0285E 

47013600508 

47013600708 

47149C0143F 

47149C0257F 

47149C0140E 

47037C0253F 

47037C0231F 

47037C0232F 

47037C0352F 

47037C0203F 

47037C0254F 

47037C0231F 

47037C0227F 

47037C0217F 

47037C0227F 

47037C0378F 

47037C0253F 

47037C0254F 

47037C0227F 

47037C0378F 

47037C0231F 

47037C0231F 

47037C0050F 

47037C0359F 

47037C0239F 

47037C0331F 

47037C0204F 


Detemiinatjon 
date 


Case  No. 


08-FE8-2002 
22-FEB-2002 
19-APR-2002 
01-MAR-2002 
26-JUN-2002 
09-JAN-2002 
30-JAN-2002 
06-FE8-2002 
20-FE8-2002 
01-MAY-2002 
05-JUN-2002 
10-JUN-2002 
04-APR-2002 
04-APR-2002 
22-FE8-2002 
05-JUN-2002 
13^FEB-2002 
17-JAN-2002 
20-FE8-2002 
03-APR-2002 
17-APR-2002 
23-JAN-2002 
19-APR-2002 
24-MAY-2002 
21-JUN-2002 
04-MAR-2002 
17-MAY-2002 
15-FE8-2002 
08-FE8-2002 
10-JUN-2002 
31-MAY-2002 
14-JUN-2002 
22-FEB-2002 
20-MAR-2002 
27-FE8-2002 
24-APR-2002 
26-APR-2002 
26-APR-2002 
24-APR-2002 
24-APR-2002 
16-JAN-2002 
20-MAR-2002 
29-MAR-2002 
17-APR-2002 
10-JUN-2002 
19-JUN-2002 
30-JAN-2002 
19-APR-2002 
01-MAR-2002 
13-MAR-2002 
14-JUN-2002 
09-JAN-2002 
16-JAN-2002 
16-JAN-2002 
16-JAN-2002 
16-JAN-2002 
18-JAN-2002 
18-JAN-2002 
30-JAN-2002 
08-FE8-2002 
08-FEB-2002 
15-FE8-2002 
20-FE8-2002 
20-FE8-2002 
20-FEB-2002 
22-FE8-2002 
11-MAR-2002 
11-MAR-2002 
22-MAR-2002 
27-MAR-2002 
17-APR-2002 
17-APR-2002 
24-APR-2002 


02-04-1 31 6A 

02-04-2874A 

02-04-4286A 

02-04-2840A 

02-04-3726A 

02-04-1 51 OA 

02-04-1 694A 

02-04-221 2A 

02-04-2762A 

02-04-4684A 

02-04-4706A 

02-04-581 8A 

00-04-349P 

00-04-349P 

02-04-0594A 

02-04-4736A 

02-04-1072A 

01-04-51  IP 

02-04-2210A 

02-04-31 80A 

01-04-6682A 

02-04-21 12A 

02-04-1 886A 

02-04-2756A 

02-04-5052A 

01-04-125P 

02-04-41 38A 

02-04-2964A 

02-04-1 372A 

02-04-2596A 

02-04-5652A 

02-04-5936A 

02-04-2340A 

02-04-331 6A 

02-04-2370A 

02-04-2252A 

02-04-3238A 

02-04-3238A 

01-04-549P 

01-04-549P 

02-04-1 890A 

02-04-3272A 

02-04-3600A 

02-04-3322A 

02-04-491 2A 

02-04-3232A 

02-04-0238A 

02-04-3852A 

02-04-21 54A 

02-04-291 8A 

02-04-6520A 

02-04-0098A 

02-04-1 958A 

02-04-1 958A 

02-04-1 976A 

02-04-21 26A 

02-04-1484A 

02-04-21 62A 

02-04-1692A 

02-04-1 660A 

02-04-231 8A 

02-04-1 996A 

02-04-091 4A 

02-04-091 4A 

02-04-2770A 

02-04-2400A 

02-04-3352A 

02-04-3354A 

02-04-3794A 

02-04-3220A 

02-04-3562A 

02-04-4660A 

02-04-4738A 


Type 


Region 


01 

02 

02 

02 

01 

01 

01 

02 

02 

02 

02 

02 

05 

05 

02 

02 

02 

05 

02 

02 

01 

01 

01 

02 

02 

05 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

05 

05 

01 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

01 

01 

01 

02 

02 

02 

02 

01 

02 

19 

02 

01 

01 

19 

02 

02 

02 

02 

01 

02 

02 

02 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

TN 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 


Community 


NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY.  . 
NASHVILLE  &  DAVIDSON  COUNTY.  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY.  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY.  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 
NASHVILLE  &  DAVIDSON  COUNTY,  . 

OAK  HILL,  TOWN  OF 

OLIVER  SPRINGS.  TOWN  OF 

PIGEON  FORGE,  CITY  OF 

RHEA  COUNTY* 

RIPLEY,  TOWN  OF  

ROANE  COUNTY  * 

RUTHERFORD  COUNTY  *  

RUTHERFORD  COUNTY  * 

RUTHERFORD  COUNTY  *  

RUTHERFORD  COUNTY  *  

SELMER,  CITY  OF  

SEVIER  COUNTY* 

SEVIERVILLE.  CITY  OF  

SEVIERVILLE,  CITY  OF  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SHELBY  COUNTY  *  

SMITHVILLE.  CITY  OF  

SMYRNA,  TOWN  OF 

SMYRNA,  TOWN  OF 

SUMNER  COUNTY*  

TIPTONVILLE.  TOWN  OF  

TOWNSEND.  CITY  OF  

TOWNSEND.  CITY  OF  

UNICOI  COUNTY  *  

UNICOI  COUNTY  *  

WHITWELL.  CITY  OF  

WHITWELL.  CITY  OF  

WILLIAMSON  COUNTY  *  

WILLIAMSON  COUNTY  *  

WILSON  COUNTY  *  

WILSON  COUNTY  *  

WINCHESTER.  CITY  OF 

ALSIP,  VILLAGE  OF 

ALSIP.  VILLAGE  OF 

ARLINGTON  HEIGHTS.  VILLAGE  OF 
ARLINGTON  HEIGHTS,  VILLAGE  OF 
ARLINGTON  HEIGHTS,  VILLAGE  OF 
BARRINGTON  HILLS,  VILLAGE  OF  ... 

BATAVIA,  CITY  OF 

BELLEVILLE,  CITY  OF  

BELLWOOD,  VILLAGE  OF 

BLOOMINGTON,  CITY  OF  

8LOOMINGTON,  CITY  OF  

BLOOMINGTON,  CITY  OF  

BLOOMINGTON,  CITY  OF 

BLOOMINGTON,  CITY  OF  

BLOOMINGTON.  CITY  OF  

BLOOMINGTON,  CITY  OF  

BLOOMINGTON,  CITY  OF  

BOND  COUNTY 

BOURBONNAIS.  VILLAGE  OF 

BRADLEY.  VILLAGE  OF  


Map  panel 

Detemilnation 
date 

Case  No. 

Type 

47037C0362F 

10-MAY-2002 

02-04-2828A 

02 

47037C0231F 

10-MAY-2002 

02-04-4040A 

02 

47037C0331F 

17-MAY-2002 

01 -04-11 9P 

05 

47037C0332F 

17-MAY-2002 

01-O4-119P 

05 

47037C0231F 

17-MAY-2002 

02-04-42 18A 

02 

47037C0128F 

17-MAY-2002 

02-04-4560A 

02 

47037C0136F 

17-MAY-2002 

02-04-4560A 

02 

47037C0184F 

24-MAY-2002 

02-04-3546A 

02 

47037C0209F 

10-JUN-2002 

02-04-51 10A 

02 

47037C0227F 

19-JUN-2002 

02-04-31 16A 

01 

47037C0202F 

19-JUN-2002 

02-04-3602A 

02 

47037C0336F 

19-JUN-2002 

02-04-4588A 

02 

47037C0368F 

19-JUN-2002 

02-04-5024A 

01 

47037C0331F 

28-JUN-2002 

02-04-5522A 

02 

47037C0332F 

17-MAY-2002 

01-04-119P 

05 

4700050001 B 

17-APR-2002 

02-04-42 16A 

02 

4754420002D 

06-FEB-2002 

02-04-0568A 

01 

47015100558 

13-FE8-2002 

02-04-1 758A 

02 

4701000004C 

08-MAY-2002 

02-04-4672A 

02 

47026701 35B 

09-JAN-2002 

02-04-0728A 

02 

47149C0140E 

06-FE8-2002 

02-04-2222A 

01 

47149C0163F 

29-MAR-2002 

02-04-2978A 

02 

47149C0170E 

10-MAY-2002 

02-04-2794A 

02 

47149C0045E 

17-MAY-2002 

02-04-4250A 

01 

4701320005D 

16-APR-2002 

02-04-4620V 

19 

47023600608 

13-MAR-2002 

02-04-2 184A 

02 

475444001 5D 

03-APR-2002 

02-04- 1530A 

01 

475444001 5D 

05-JUN-2002 

02-04-4558A 

02 

47157C0155E 

10-JAN-2002 

01 -04-401 P 

05 

47157C0160E 

10-JAN-2002 

01 -04-401 P 

05 

47157C0195E 

10-JAN-2002 

01-04-401P 

05 

47157C0300E 

31-JAN-2002 

01-04-323P 

05 

47157C0235E 

01-FEB-2002 

02-04-2446A 

02 

47157C0190E 

11-MAR-2002 

02-04-0026A 

02 

47157C0195E 

17-APR-2002 

02-04-2598A 

01 

47157C0235E 

17-MAY-2002 

02-04-»274A 

02 

47157C0065E 

24-MAY-2002 

02-04-5286A 

02 

470045—028 

20-FE8-2002 

02-04-2842A 

02 

47149C0130E 

09-JAN-2002 

02-04-0372A 

01 

47149C0109E 

09-MAY-2002 

02-04-1 01 4A 

01 

47034901058 

01-MAR-2002 

02-04-2380A 

02 

47035000018 

04-MAR-2002 

01-04-125P 

05 

470281— 03H 

13-FEB-2002 

02-04-2342A 

02 

470281— 02H 

08-MAY-2002 

02-04-3332A 

02 

47023800058 

04-JAN-2002 

02-04-1 430A 

01 

47023800058 

04-JAN-2002 

02-04- 1432A 

01 

470118— 03A 

24-MAY-2002 

02-04- 1760A 

02 

470118— 05A 

24-MAY-2002 

02-04-1 760A 

02 

4702040045D 

09-JAN-2002 

02-04-0536A 

02 

4702040020C 

16-JAN-2002 

02-04- 1482A 

02 

4702070035C 

20-FE8-2002 

02-04- 1406A 

02 

4702070040C 

13-MAR-2002 

02-04- 1242A 

02 

4700560002C 

04-JAN-2002 

02-04- 1126A 

02 

17031C0636F 

08-MAR-2002 

02-05- 1604A 

02 

17031C0636F 

17-APR-2002 

02-05-2066A 

02 

17031C0044F 

08-FE8-2002 

00-05-367P 

05 

17031C0063F 

08-FE8-2002 

00-05-367P 

05 

17031C0202F 

26-APR-2002 

02-05-2098A 

02 

17005800038 

09-JAN-2002 

02-05-O242A 

02 

17089600618 

19-APR-2002 

02-05-0241 A 

02 

17061800708 

16-APR-2002 

00-05-31 5P 

05 

17031C0369F 

23-JAN-2002 

02-05- 1040A 

02 

17113C0501D 

23-JAN-2002 

02-05- 11 49A 

02 

17113C0482D 

20-MAR-2002 

02-05- 1442A 

02 

17113C0482D 

20-FE8-2002 

02-05-1 51 2A 

02 

17113C0318D 

20-FEB-2002 

02-05-1  SUA 

02 

17113C0482D 

05-APR-2002 

02-05-2151A 

02 

17113C0501D 

01-MAY-2002 

02-05-2 187A 

02 

17113C0150D 

08-MAY-2002 

02-05-2541 A 

02 

17113C0482D 

05-JUN-2002 

02-05-2969A 

02 

17099600258 

29-MAR-2002 

02-05-0771 A 

02 

17033601558 

16-JAN-2002 

02-05-0935A 

17 

17033800018 

04-JAN-2002 

01-05-2660A 

17 
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Region       State 
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05  . 

05  . 

05  . 

05   . 

05  . 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 


Community 


IL 

IL 

IL 
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IL 

IL 
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IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 
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IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 

IL 


BRIDGEF»ORT,  CITY  OF  

BROOKFIELD,  VILLAGE  OF  

BYRON,  CITY  OF  

CARMI,  CITYOF  

CARMI,  CITY  OF  

CARMI,  CITYOF  

CHAMPAIGN  COUNTY  ' 

CHAMPAIGN  COUNTY  *  

CHAMPAIGN  COUNTY  * 

CHAMPAIGN  COUNTY  *  

CHAMPAIGN  COUNTY  * 

CHAMPAIGN.  CITY  OF  

CHAMPAIGN,  CITY  OF  

CHICAGO  HEIGHTS,  CITY  OF  ... 

CLINTON  COUNTY*  

CLINTON  COUNTY*  

CLINTON  COUNTY*  

CLINTON  COUNTY*  

CLINTON  COUNTY*  

CLINTON  COUNTY*  

CLINTON,  CITY  OF  

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY 

COOK  COUNTY  *  

CRAWFORD  COUNTY  

CRYSTAL  LAKE,  CITY  OF  

CRYSTAL  LAKE,  CITY  OF  

CRYSTAL  LAKE,  CITY  OF  

CRYSTAL  LAKE,  CITY  OF  

DE  KALB,  CITY  OF 

DEERFIELD,  VILLAGE  OF  

DEERFIELD,  VILLAGE  OF  

DES  PLAINES,  CITY  OF  

DES  PLAINES,  CITY  OF  

DES  PLAINES,  CITY  OF  

DES  PLAINES,  CITY  OF  

DES  PLAINES,  CITY  OF  

DEWITT  COUNTY  

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DU  PAGE  COUNTY*  

DU  PAGE  COUNTY*  

EAST  MOLINE,  CITY  OF 

EDWARDSVILLE,  CITY  OF  

EDWARDSVILLE,  CITY  OF 

EFFINGHAM,  CITY  OF 

ELGIN,  CITYOF  

ELKVILLE,  VILLAGE  OF 

ELMHURST,  CITY  OF  

ERIE,  VILLAGE  OF 

FLOSSMOOR,  VILLAGE  OF  

FOX  LAKE,  VILLAGE  OF  

FOX  LAKE,  VILLAGE  OF  

FOX  LAKE,  VILLAGE  OF  

FOX  LAKE,  VILLAGE  OF  

FRANKFORT,  VILLAGE  OF  

FRANKFORT,  VILLAGE  OF  

FRANKLIN  PARK,  VILLAGE  OF 

GENEVA,  CITY  OF  

GENOA,  CITY  OF  


Map  panel 


1710080001A 

17631C0479F 

1705250095A 

1 70681 0005B 

1 70681 0005B 

1 70681 0005B 

1 7089401 OOB 

1708940205B 

1708940205B 

17089401758 

17089401 OOB 

1700260008B 

17002600108 

17031C0744F 

170044—25  A 

170044—298 

170044—05 

170044— 17B 

170044—15  B 

170044—248 

17039C0190D 

17031C0236F 

17031C0684F 

17031C0682F 

17031C0801F 

17031C0581F 

17031C0684F 

17031C0684F 

17031C0707F 

17031C0739F 

17031C0684F 

17031C0684F 

17031C0582F 

17093901258 

1704760003C 

1 704760001 C 

1 704760001 C 

1 704760001 C 

17037C0067D 

17097C0286F 

17097C0286F 

17031C0218F 

17031C0219F 

17031C0218F 

17031C0219F 

17031C0236F 

17039C0175D 

17019400508 

1701940050B 

1701 9401 OOB 

17019401008 

17019400258 

1701 9401 OOB 

1701 97001 OC 

1701970055B 

17058700058 

170441 0001 C 

170441 0001 C 

170229028 

1700870007D 

17087600018 

1702050004C 

17068701758 

17031C0737F 

17097C0020F 

17097C0019F 

17097C0020F 

17097C0015G 

17197C0310E 

17197C0310E 

17031C0367F 

17032500028 

17037C0009D 


Determination 
date 


Case  No. 


16-JAN-2002 
20-FE8-2002 
28-JUN-2002 
01-MAR-2002 
17-MAY-2002 
12-JUN-2002 
18-JAN-2002 
15-MAR-2002 
13-MAR-2002 
05-JUN-2002 
08-MAY-2002 
11-JAN-2002 
06-MAR-2002 
20-MAR-2002 
13-FE8-2002 
30-JAN-2002 
25-JAN-2002 
01-FE8-2002 
08-FEB-2002 
24-MAY-2002 
13-MAR-2002 
13-MAR-2002 
25-JAN-2002 
08-FE8-2002 
08-FE8-2002 
17-MAY-2002 
22-FEB-2002 
01-MAR-2002 
26-JUN-2002 
05-APR-2002 
01-MAY-2002 
01-MAY-2002 
24-FE8-2002 
05-APR-2002 
03-APR-2002 
12-JUN-2002 
17-APR-2002 
08-MAY-2002 
20-FEB-2002 
09-JAN-2002 
03-JUN-2002 
27-FE8-2002 
18-JAN-2002 
22-FE8-2002 
20-MAR-2002 
01-MAY-2002 
17-MAY-2002 
18-JAN-2002 
06-MAR-2002 
22-MAR-2002 
03-MAY-2002 
21-JUN-2002 
26-JUN-2002 
09-JAN-2002 
11-JAN-2002 
19-JUN-2002 
22-FEB-2002 
19-JUN-2002 
09-JAN-2002 
17-MAY-2002 
20-FEB-2002 
17-MAY-2002 
11-JAN-2002 
13-MAR-2002 
31-MAY-2002 
19-APR-2002 
06-MAR-2002 
26-APR-2002 
01-MAY-2002 
15-MAY-2002 
11-JAN-2002 
12-JUN-2002 
22-MAY-2002 


01-05-3676A 

02-05-1 492A 

02-05-2847A 

02-05-1 555A 

02-05-2396A 

02-05-3092A 

02-05-0708A 

02-05-1 701 A 

02-05-1 703A 

02-05-201 4A 

02-05-2227A 

02-05-1010A 

02-05-1 866A 

02-05-1433A 

01-05-2367A 

02-05-1 033A 

02-05-1 054A 

02-05-1 080A 

02-05-1 283A 

02-05-201 3A 

02-05-1 61 4A 

02-05-0716A 

02-05-1 241 A 

02-05-1 374A 

02-05-1420A 

02-05-1446A 

02-05-1 739A 

02-05-1 796A 

02-05-1825P 

02-05-21 22A 

02-05-2456A 

02-05-2529A 

01-05-2074P 

02-05-2245A 

02-05-1615A 

02-05-1 856A 

02-05-2368A 

02-05-2662A 

02-05-1 593A 

01-05-3674A 

02-05-0993A 

01-05-3831 P 

02-05-0967A 

02-05-1 629A 

02-05-1 853A 

02-05-2480A 

02-05-2761 A 

02-05-1 105A 

02-05-1 781 A 

02-05-2090A 

02-05-2479A 

02-05-3090A 

02-05-321 OA 

02-05-0465A 

02-05-0668A 

02-05-2233A 

02-05-0564A 

02-05-3000A 

02-05-0299P 

02-05-1 066A 

02-05-1 51 6A 

02-05-2208A 

02-05-0968A 

02-05-0860A 

02-05-1 375A 

02-05-1788A 

02-05-1 903A 

02-05-2478A 

02-05-21 85A 

02-05-281 2X 

01 -05-31 66A 

02-05-447P 

02-05-0596A 


Type 


Region 


02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 
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02 

02 

02 
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02 

02 

02 

02 

02 
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02 

02 

02 
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02 

02 

02 

02 

02 

02 

17 

01 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

02 

02 

01 

02 

17 

02 

02 

02 

02 

02 

02 

02 

05 

02 
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05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
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05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
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05 
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05 
05 
05 
05 
05 


State 


IL 
IL 
IL 
IL 
IL 
IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 


Community 


GRAYSLAKE,  VILLAGE  OF  

GRAYSLAKE,  VILLAGE  OF  

GRUNDY  COUNTY 

GURNEE,  VILLAGE  OF 

GURNEE,  VILLAGE  OF 

HANOVER  PARK,  VILLAGE  OF  

HARVEY,  CITYOF  

HENRY  COUNTY 

HERRIN,  CITYOF  

HERRIN,  CITYOF  

HERRIN,  CITY  OF  

HIGHLAND  PARK,  CITY  OF  

HIGHLAND  PARK,  CITY  OF  

HIGHLAND,  CITY  OF  

HOFFMAN  ESTATES,  VILLAGE  OF 
HOFFMAN  ESTATES,  VILLAGE  OF 
HOFFMAN  ESTATES,  VILLAGE  OF 
HOFFMAN  ESTATES,  VILLAGE  OF 

HOMEWOOD,  VILLAGE  OF 

HOMEWOOD,  VILLAGE  OF 

HOMEWOOD,  VILLAGE  OF 

HUNTLEY,  VILLAGE  OF  

HUNTLEY,  VILLAGE  OF  

IROQUOIS  COUNTY  

IROQUOIS  COUNTY  

IROQUOIS  COUNTY  

ISLAND  LAKE,  VILLAGE  OF 

ISLAND  LAKE,  VILLAGE  OF 

ISLAND  LAKE,  VILLAGE  OF 

ITASCA,  VILLAGE  OF  

JEFFERSON  COUNTY 

JEROME,  VILLAGE  OF  

JOLIET,  CITY  OF 

JOLIET,  CITY  OF 

JOLIET,  CITY  OF 

JOLIET,  CITY  OF 

JOLIET.  CITY  OF 

JOLIET.  CITYOF 

JOLIET,  CITY  OF 

JOLIET,  CITYOF 

JOLIET,  CITY  OF 

JOLIET.  CITY  OF 

JOLIET,  CITY  OF 

JOLIET.  CITY  OF 

JOLIET,  CITY  OF 

KANE  COUNTY  *  

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE  COUNTY 

KANKAKEE,  CITY  OF 

KANKAKEE,  CITY  OF 

KILDEER,  VILLAGE  OF 

KILDEER,  VILLAGE  OF 

KIRKLAND,  CITY  OF  

LAKE  BARRINGTON,  VILLAGE  OF 
LAKE  BARRINGTON,  VILLAGE  OF 

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  COUNTY  

LAKE  FOREST,  CITY  OF  

LAKE  FOREST,  CITY  OF  


Map  panel 


Determination 
date 


Case  No. 


Type 


17097C0133F 
17097C0133F 
1702560085C 
17097C0068G 
17097C0068G 
17031C0307F 
17031C0731F 
1 7073901 25B 
1707170003B 
1707170003B 
17071700038 
17097C0291F 
17097C0279F 
1 704450001 B 
17031C0187F 
17031C0187F 
17031C0178F 
17031C0186F 
17031C0741F 
17031C0741F 
17031C0741F 
1704800003C 
1704800002C 
17075C0045D 
17075C0120D 
17075C0040D 
17037000018 
1 703700001 B 
1 703700001 B 
1702100003B 
17030523A 
17100400018 
17197C0143E 
17197C0137E 
17197C0141E 
17197C0164E 
17197C0141E 
17197C0142E 
17197C0144E 
17197C0141E 
17197C0143E 
17197C0141E 
17197C0170E 
17197C0163E 
17197C0144E 
1708960044B 
1 703360 160C 
1 7033601 90C 
1 7033601 70C 
1 7033601 85C 
1 7033601 85C 
1 7033601 70C 
1 7033601 85C 
17033601 558 
1703390005C 
1703390005C 
17097C0241F 
17097C0233F 
17037C0004D 
17097C0216F 
17097C0207F 
17097C0068G 
17097C0069G 
17097C0205F 
17097C0019F 
17097C0020F 
17097C0010F 
17097C0010F 
17097C0019F 
17097C0010F 
17097C0010F 
t  17097C0257F 
17097C0277F 


08-MAR-2002 

15-MAR-2002 

05-JUN-2002 

08-MAR-2002 

29-MAR-2002 

09-JAN-2002 

01-MAY-2002 

22-FEB-2002 

26-APR-2002 

08-MAY-2002 

08-MAY-2002 

05-JUN-2002 

28-JUN-2002 

11-JAN-2002 

27-FEB-2002 

20-FEB-2002 

05-APR-2002 

05-APR-2002 

04-JAN-2002 

03-APR-2002 

17-APR-2002 

26-APR-2002 

13-FEB-2002 

16-JAN-2002 

16-JAN-2002 

20-FEB-2002 

19-APR-2002 

17-APR-2002 

12-JUN-2002 

03-MAY-2002 

28-JUN-2002 

13-FEB-2002 

22-FEB-2002 

15-FEB-2002 

15-FEB-2002 

20-FEB-2002 

24-APR-2002 

24-APR-2002 

24-APR-2002 

03-APR-2002 

03-APR-2002 

01-MAY-2002 

01-MAY-2002 

24-APR-2002 

17-MAY-2002 

09-JAN-2002 

18-JAN-2002 

09-JAN-2002 

11-JAN-2002 

13-FEB-2002 

20-MAR-2002 

08-MAR-2002 

13-MAR-2002 

28-JUN-2002 

16-JAN-2002 

08-MAR-2002 

15-MAR-2002 

03-MAY-2002 

O6-MAR-2O02 

11-JAN-2002 

12-APR-2002 

17-APR-2002 

17-APR-2002 

20-FEB-2002 

30-JAN-2002 

03-APR-2002 

01-MAR-2002 

27-MAR-2002 

17-APR-2002 

08-MAY-2002 

22-MAY-2002 

13-MAR-2002 

06-FEB-2002 


02-05- 1600A 
02-05-1 785A 
02-05-3001 A 
02-05-041 3A 
02-05-1 505A 
01-05-3726A 
02-05-2289A 
02-05-1 348A 
02-05-2463A 
02-05-25 14A 
02-05-251 5A 
02-05-0521 A 
02-05-2838A 
02-05-0858A 
02-05- 1392  A 
02-05-1 572A 
02-05-2260A 
02-05-2260A 
02-05-0755A 
02-05-0798A 
02-05-2356A 
02-05- 1146P 
02-05- 1379A 
02-05-0598A 
02-05-0934A 
02-05- 1570A 
02-05-2364A 
02-05-2375A 
02-05-3222A 
02-05-20 18A 
02-05-2968A 
02-05- 1071 A 
01-05-3828A 
02-05-0807A 
02-05-0807A 
02-05-1 135A 
02-05-1 561 A 
02-05-1 561 A 
02-05- 1566A 
02-05-1812A 
02-05-1 81 2A 
02-05-2080A 
02-05-21 49A 
02-05-2380A 
02-05-2808X 
02-05-0693A 
02-05-0560A 
02-05-0640A 
02-05-0943A 
02-05- 1487A 
02-05-1 61 8A 
02-05-1 934A 
02-05-1 944A 
02-05-3348A 
02-05-1 01 4A 
02-05-1 620A 
02-05-0579A 
02-05-2397A 
02-05- 1669A 
01 -05-2101 A 
02-05-0961 A 
02-05- 1020A 
02-05- 1020A 
02-05-1 144A 
02-05- 1258A 
02-05- 1623A 
02-05- 1630A 
02-05-2039A 
02-05-2355A 
02-05-2722A 
02-05-2758A 
01 -05-31 65A 
02-05- 1256A 
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Region 
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05 
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05 
05 
05 
05 
05 


State 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
JL 
IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 


Community 


LAKE  FOREST,  CITY  OF  

LAKE-IN-THE-HILLS,  VILLAGE  OF 

LAKEMOOR,  VILLAGE  OF 

LAKEMOOR,  VILLAGE  OF 

LEE  COUNTY  

LEE  COUNTY  

LEE  COUNTY  

LEE  COUNTY  

LEMONT,  VILLAGE  OF  

LIBERTYVILLE,  VILLAGE  OF  

LIBERTYVILLE,  VILLAGE  OF  

LIBERTYVILLE,  VILLAGE  OF  

LINCOLNSHIRE,  VILLAGE  OF 

LISLE,  VILLAGE  OF  

LMNGSTON  COUNTY  

LONG  GROVE,  VILLAGE  OF 

MADISON  COUNTY  

MADISON  COUNTY  

MADISON  COUNTY  

MAPLE  PARK,  VILLAGE  OF  

MARENGO,  CITY  OF  

MARENGO,  CITY  OF  

MARION  COUNTY 

MARION,  CITY  OF 

MARION,  CITY  OF 

MAUNIE,  VILLAGE  OF  

MAUNIE,  VILLAGE  OF  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCHENRY  COUNTY  

MCLEAN  COUNTY  

MCLEAN  COUNTY  

METROPOLIS,  CITY  OF  

METTAWA,  VILLAGE  OF  

METTAWA,  VILLAGE  OF  

MIDLOTHIAN,  VILLAGE  OF  

MOKENA,  VILLAGE  OF 

MOKENA,  VILLAGE  OF 

MOLINE,  CITY  OF  

MONROE  COUNTY* 

MONROE  COUNTY* 

MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT.  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 
MOUNT  PROSPECT,  VILLAGE  OF 

NAPERVILLE,  CITY  OF  

NEW  LENOX,  VILLAGE  OF  

NEW  LENOX,  VILLAGE  OF  


Map  panel 


17097C0257F 

1 70481 0003E 

17097C0105H 

17097C0110H 

17103C0015D 

17103C0015D 

17103C0150D 

17103C0010E 

17031C0569F 

17097C0164G 

17097C0164G 

17097C0164G 

17097C0258G 

1701970055B 

1709290004A 

17097C0253F 

17043600858 

1 70436001 5B 

1704360020B 

17037C0090D 

1 704820001 B 

1 704820001 B 

1709320003A 

1707190005B 

1707190003B 

17068401 A 

17068401 A 

1707320240B 

1707320240B 

1707320330D 

1707320240B 

1707320240B 

1707320240B 

1707320355B 

1707320240B 

1 7073201 15B 

1 7073201 15B 

1707320230B 

17113C0475D 

171 1X01 75D 

1704690005D 

17097C0256G 

17097C0257F 

17031C0726F 

17197C0195E 

17197C0211E 

1 70591 0005B 

1 7050901 75C 

1 7050901 50C 

17031C0209F 

17031C0208F 

17031C0209F 

17031C0202F 

17031 C0204F 

17031C0208F 

17031C0216F 

17031C0212F 

17031C0212F 

17031C0212F 

17031C0216F 

17031 C0216F 

17031C0216F 

17031C0204F 

17031C0211F 

17031C0212F 

17031C0202F 

17031C0204F 

17031C0207F 

17031C0207F 

17031C0209F 

17197C0033F 

17197C0305E 

17197C0305E 


Determination 
date 


19-JUN-2002 
04-JAN-2002 
22-FEB-2002 
22-FEB-2002 
15-MAR-2002 
20-MAR-2002 
07-JUN-2002 
03-MAY-2002 
29-MAR-2002 
08-FEB-2002 
27-FEB-2002 
26-JUN-2002 
16-JAN-2002 
04-FEB-2002 
25^AN-2002 
12-JUN-2002 
11-JAN-2002 
15-FEB-2002 
15-FEB-2002 
25-JAN-2002 
10-MAY-2002 
05-JUN-2002 
21-JUN-2002 
06-MAR-2002 
21-JUN-2002 
20-FEB-2002 
27-FEB-2002 
30-JAN-2002 
27-FEB-2002 
26-APR-2002 
21-JUN-2002 
29-MAR-2002 
24-APR-2002 
03-MAY-2002 
31-MAY-2002 
31-MAY-2002 
05-JUN-2002 
05-JUN-2002 
26-APR-2002 
05-JUN-2002 
03-APR-2002 
26-FEB-2002 
26-FEB-2002 
13-MAR-2002 
11-MAR-2002 
08-MAY-2002 
27-FEB-2002 
06-MAR-2002 
08-FEB-2002 
08-FEB-2002 
24-JAN-2002 
06-FEB-2002 
18-JUN-2002 
18-JUN-2002 
13-FEB-2002 
10-MAY-2002 
15-MAR-2002 
27-FEB-2002 
27-FEB-2002 
15-MAY-2002 
15-MAR-2002 
15-MAR-2002 
15-MAR-2002 
05-APR-2002 
05-APR-2002 
15-MAY-2002 
15-MAY-2002 
17-MAY-2002 
17-MAY-2002 
17-MAY-2002 
28-JAN-2002 
04-APR-2002 
20-MAR-2002 


Case  No. 


02-05-2825A 
02-05-0479A 
02-05-1 350A 
02-05-1 350A 
02-05-1 576A 
02-05-1 967A 
02-05-2535A 
02-05-2641 A 
02-05-1 628A 
02-05-1 373A 
02-05-1477A 
02-05-3406A 
01-05-4003A 
02-05-1 22X 
02-05-1 21 9A 
02-05-2345A 
02-05-0842A 
02-05-1 468A 
02-05-1 468A 
01-05-3862A 
02-05-1 662A 
02-05-3050X 
02-05-3248A 
02-05-1 346A 
02-05-31 24A 
02-05-1 569A 
02-05-1 753A 
02-05-0834A 
02-05-0894A 
02-05-1 938A 
02-05-2089A 
02-05-21 54A 
02-05-2469A 
02-05-2584A 
02-05-2893A 
02-05-2894A 
02-05-3046A 
02-05-3046A 
02-05-1 936A 
02-05-2795A 
02-05-1 777A 
01-05-2055P 
01-05-2055P 
02-05-1489A 
01-05-2742P 
02-05-1 827P 
02-05-1 286A 
02-05-0692A 
02-05-1 053A 
01-05-3634A 
02-05-01 74A 
02-05-01 78A 
02-05-0381 P 
02-05-0381 P 
02-05-1412A 
02-05-1498A 
02-05-1499A 
02-05-1 749A 
02-05-1 771 A 
02-05-2025A 
02-05-2026A 
02-05-2027A 
02-05-2028A 
02-05-21 04A 
02-05-21 04A 
02-05-271 8A 
02-05-271 8A 
02-05-2764A 
02-05-2766A 
02-05-2766A 
01-05-3978P 
02-05-1 260P 
02-05-1 800A 
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State 


IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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IL 
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IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 


Community 


Map  panel 


Detennination 
date 


Case  No. 


Type 


NEW  LENOX,  VILLAGE  OF  

NEW  LENOX,  VILLAGE  OF  

NORTHFIELD,  VILLAGE  OF  

NORTHFIELD.  VILLAGE  OF  

NORTHFIELD,  VILLAGE  OF  

NORTHFIELD,  VILLAGE  OF  

NORTHFIELD,  VILLAGE  OF  

OAK  FOREST,  CITY  OF 

OAK  FOREST,  CITY  OF 

OAK  FOREST.  CITY  OF 

OAK  FOREST,  CITY  OF 

OAK  FOREST,  CITY  OF 

OAK  FOREST,  CITY  OF 

OAK  LAWN,  VILLAGE  OF  

OAK  LAWN,  VILLAGE  OF  

OAK  LAWN,  VILLAGE  OF  

OFALLON,  CITY  OF  

OGLE  COUNTY  

ORLAND  PARK.  VILLAGE  OF  

ORLAND  PARK.  VILLAGE  OF  

ORLAND  PARK.  VILLAGE  OF  

ORLAND  PARK.  VILLAGE  OF  

PALATINE.  VILLAGE  OF 

PALATINE.  VILLAGE  OF 

PALATINE.  VILLAGE  OF 

PALOS  HEIGHTS.  CITY  OF 

PALOS  HILLS.  CITY  OF 

PALOS  HILLS,  CITY  OF 

PEORIA  COUNTY 

PEORIA  COUNTY 

PEORIA,  CITY  OF  

PLAINFIELD,  VILLAGE  OF 

PLAINFIELD,  VILLAGE  OF 

PLAINFIELD,  VILLAGE  OF 

PLAINFIELD,  VILLAGE  OF 

PLAINFIELD,  VILLAGE  OF 

PLAINFIELD,  VILLAGE  OF 

PONTIAC,  CITY  OF  

PONTIAC,  CITY  OF  

POPE  COUNTY  

PRINCETON,  CITY  OF 

PROSPECT  HEIGHTS,  CITY  OF  

RANDOLPH  COUNTY  

RANDOLPH  COUNTY  

ROMEOVILLE,  VILLAGE  OF 

ROMEOVILLE,  VILLAGE  OF 

ROMEOVILLE,  VILLAGE  OF 

ROMEOVILLE,  VILLAGE  OF 

ROMEOVILLE.  VILLAGE  OF 

ROUND  LAKE  BEACH.  VILLAGE  OF 
ROUND  LAKE  BEACH.  VILLAGE  OF 

ROUND  LAKE.  VILLAGE  OF 

SANGAMON  COUNTY  * 

SANGAMON  COUNTY  * 

SAUK  VILLAGE,  VILLAGE  OF  

SCHAUMBURG,  VILLAGE  OF  

SCHAUMBURG,  VILLAGE  OF  

SCHAUMBURG,  VILLAGE  OF  

SCHILLER  PARK,  VILLAGE  OF 

SIDNEY,  VILLAGE  OF 

SIDNEY,  VILLAGE  OF 

SOUTH  BARRINGTON,  VILLAGE  OF 

SOUTH  HOLLAND,  VILLAGE  OF  

SOUTH  WILMINGTON,  VILLAGE  OF 

ST.  CLAIR  COUNTY  *  

ST.  CLAIR  COUNTY  *  

ST.  CLAIR  COUNTY  *  

STREAMWOOD,  VILLAGE  OF 

SWANSEA,  VILLAGE  OF  

TAZEWELL  COUNTY  

THORNTON,  VILLAGE  OF 

TINLEY  PARK,  CITY  OF  

TINLEY  PARK.  CITY  OF  


17197C0190E 
17197C0305E 
17031C0234F 
17031C0232F 
17031C0231F 
17031C0232F 
17031C0232F 
17031C0726F 
17031C0707F 
17031C0707F 
!  17031C0707F 
17031C0707F 
17031C0707F 
17031 C0609F 
17031C0609F 
17031C0609F 
1706330002B 
17052501 15A 
17031C0594F 
17031C0702F 
17031C0704F 
17031C0613F 
17031C0044F 
17031C0043F 
17031C0039F 
17031C0616F 
17031C0604F 
17031C0604F 
17053301 508 
17053301258 
1705360020B 
17197C0045F 
17197C0135F 
17197C0045F 
17197C0045F 
17197C0036E 
17197C0036E 
1 704260001 C 
1 704260001 C 
17090400508 
17001402B 
17031C0206F 
17057500508 
17057501258 
17197C0135F 
17197C0065F 
17197C0065F 
17197C0065F 
17197C0135F 
17097C0126F 
17097C0127G 
17097C0127G 
1709120325C 
17091 201 65C 
17031C0827F 
17031C0191F 
17031C0167F 
17031C0169F 
17031C0359F 
17003300018 
17003300018 
17031C0159F 
17031C0754F 
1710130001A 
1706160050A 
1706160065A 
17061 601 35A 
17031C0164F 
17063700018 
17081500758 
17031C0753F 
17031C0712F 
17197C0212F 


17-APR-2002 

26-JUN-2002 

01-MAY-2002 

13-MAR-2002 

03-APR-2002 

17-APR-2002 

12-JUN-2002 

22-FE8-2002 

26-JUN-2002 

26-APR-2002 

10-APR-2002 

03-APR-2002 

16-APR-2002 

15-FEB-2002 

07-JUN-2002 

31-MAY-2002 

03-MAY-2002 

20-MAR-2002 

09-JAN-2002 

20-FE8-2002 

25-JAN-2002 

19-JUN-2002 

15-MAR-2002 

03-APR-2002 

22-MAY-2002 

04-FE8-2002 

15-MAR-2002 

19-JUN-2002 

13-FE8-2002 

13-FE8-2002 

13-MAR-2002 

29-MAY-2002 

29-MAY-2002 

22-FE8-2002 

11-JAN-2002 

08-MAY-2002 

26-JUN-2002 

09-JAN-2002 

30-JAN-2002 

25-JAN-2002 

09-JAN-2002 

07-JUN-2002 

30-JAN-2002 

06-MAR-2002 

27-FEB-2002 

09-JAN-2002 

13-FE8-2002 

08-MAY-2002 

15-MAR-2002 

01-FE8-2002 

20-MAR-2002 

13-MAR-2002 

01-MAY-2002 

05-JUN-2002 

16-JAN-2002 

13-FE8-2002 

12-APR-2002 

12-APR-2002 

16-JAN-2002 

16-JAN-2002 

09-JAN-2002 

24-APR-2002 

13-FEB-2002 

13-MAR-2002 

27-FE8-2002 

24-MAY-2002 

21-JUN-2002 

28-JAN-2002 

03-JUN-2002 

13-MAR-2002 

05-APR-2002 

04-MAR-2002 

04-MAR-2002 


02-05-21 89A 
02-05-2842A 
02-05-1 761 A 
02-05- 1922A 
02-05-1 956A 
02-05-2320A 
02-05-2794A 
02-05-0365A 
02-05-1 825P 
02-05-1 91 8A 
02-05-21 09A 
02-05-2349A 
02-05-2568A 
02-05-1413A 
02-05-2681 A 
02-05-2956A 
02-05-0963A 
02-05-1 508A 
01 -05-3821 A 
02-05-0231 A 
02-05-1 171 A 
02-05-2493A 
02-05-1 31 7A 
02-05-1 798A 
02-05-2563A 
01 -05-301 2P 
02-05-1 546A 
02-05-31 20A 
02-05-0558A 
02-05- 1388A 
02-05- 1553A 
01-05-1864P 
01-05-1864P 
02-05-0380A 
02-05-0487A 
02-05- 1930A 
02-05-2869A 
02-05-0944A 
02-05- 1250A 
02-05-0896A 
02-05-0994A 
02-05-2421 A 
02-05- 1344A 
02-05- 1837  A 
01-05-3151A 
01-05-3986A 
02-05- 1194A 
02-05-1 857A 
02-05-1 895A 
01-05-3655A 
02-05-2048A 
02-05-0987A 
02-05- 1309A 
02-05-22 17A 
02-05-11 11A 
02-05-0981 A 
02-05- 1126P 
02-05- 11 26P 
02-05-0997A 
02-05-0723A 
02-05-1 01 3A 
02-05-1 259P 
02-05-01 41 A 
02-05-1 926A 
02-05-0695A 
02-05-1 71 8A 
02-05-2598A 
01-05-1230P 
02-05-1 108A 
02-05-1 925A 
02-05-0743A 
01 -05-3901 P 
01-05-3901 P 
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02 
05 
05 
17 
01 
01 
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02 
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02 
01 
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02 
02 
01 
02 
02 
02 
02 
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02 
01 
06 
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05 
05 
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Region 
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State 


IL 
IL 
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IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
IL 
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IL 
IL 
IL 
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IL 
IL 
IL 
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IN 

IN 

IN 

IN 

IN 
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IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


Community 


TINLEY  PAFIK,  CITY  OF  

TINLEY  PARK.  CITY  OF  

TINLEY  PARK,  CITY  OF  

TOULON.CITY  OF  

TUSCOLA.  CITY  OF  

VILLA  GROVE,  CITY  OF  

VILLA  PARK,  VILLAGE  OF  

WABASH  COUNTY 

WARRENVILLE,  CITY  OF  

WATSEKA,  CITY  OF  

WAUCONDA.  VILLAGE  OF 

WAUCONDA,  VILLAGE  OF 

WAUKEGAN,  CITY  OF  

WESTCHESTER,  VILLAGE  OF 
WESTCHESTER,  VILLAGE  OF 

WHEELING,  VILLAGE  OF  

WHITESIDE  COUNTY  

WHITESIDE  COUNTY  

WHITESIDE  COUNTY  

WHITESIDE  COUNTY  

WHITESIDE  COUNTY  

WHITESIDE  COUNTY  

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILL  COUNTY 

WILLIAMSON  COUNTY 

WILLOW  SPRINGS,  CITY  OF  . 

WINFIELD,  VILLAGE  OF  

WINNEBAGO  COUNTY 

WINNEBAGO  COUNTY  

WINNEBAGO  COUNTY 

WINNEBAGO  COUNTY  

WOOD  RIVER,  CITY  OF  

ZION,  CITYOF  

ALLEN  COUNTY  *  

ALLEN  COUNTY  '  

ALLEN  COUNTY  *  

ALLEN  COUNTY  *  

ALLEN  COUNTY*  

BARTHOLOMEW  COUNTY 

BARTHOLOMEW  COUNTY 

BATTLE  GROUND,  TOWN  OF 
BATTLE  GROUND,  TOWN  OF 

BOONE  COUNTY  

BROWN  COUNTY  

BROWN  COUNTY  

BROWN  COUNTY  

BROWN  COUNTY  

CARMEL,  CITY  OF  

CARROLL  COUNTY  

CARROLL  COUNTY  

CHESTERFIELD,  TOWN  OF  ... 

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  ~ 

CLARK  COUNTY  

CLARK  COUNTY  


Map  panel 


17031C0706F 

17031C0709F 

17031C0717F 

1 7077901 B 

1701950005C 

1701940050B 

17021 70001 B 

17093800758 

1702180002C 

17075C0120D 

17097C0117F 

17097C0140F 

17097C0066G 

17031C0459F 

17031C0459F 

17031C0068F 

17068701258 

17068700508 

17068700758 

17068701258 

1 7068701 75B 

17068700758 

17197C0260E 

17197C0270E 

17197C0350E 

17197C0310E 

17197C0385E 

17197C0580E 

17197C0385E 

17197C0353E 

17197C0260E 

17197C0255E 

17197C0365E 

17197C0255E 

17197C0405E 

17197C0395E 

17197C0420E 

17093400018 

17031C0582F 

1 702230001 C 

17072000358 

17072000358 

17072000358 

17072000508 

17045100058 

17097C0079F 

18003C0170D 

18003C0385D 

18003C0305O 

18003C0165E 

18003C0405D 

18000601508 

18000600758 

1 802520001 C 

18042800158 

1800110020C 

18517400808 

18517400808 

1851 74001 5B 

18517400158 

1800810009C 

18001900138 

18001900138 

18015100018 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 

1 8042601 75C 


Detemnlnation 
date 


15-MAR-2002 

27-MAR-2002 

22-MAY-2002 

24-MAY-2002 

07-JUN-2002 

22-MAR-2002 

08-FE8-2002 

12-APR-2002 

01-APR-2002 

27-FE8-2002 

10-APR-2002 

10-APR-2002 

08-MAY-2002 

12-APR-2002 

19-APR-2002 

27-MAR-2002 

25-JAN-2002 

25-JAN-2002 

08-MAR-2002 

27-FEB-2002 

29-MAY-2002 

05-JUN-2002 

05-MAR-2002 

05-MAR-2002 

07-MAR-2002 

15-FEB-2002 

26-MAR-2002 

20-FE8-2002 

13-MAR-2002 

26-APR-2002 

20-MAR-2002 

29-MAR-2002 

28-JUN-2002 

03-APR-2002 

03-APR-2002 

19-APR-2002 

05-JUN-2002 

05-APR-2002 

24-FE8-2002 

21-JUN-2002 

16-JAN-2002 

23-JAN-2002 

30-JAN-2002 

06-MAR-2002 

31-MAY-2002 

17-MAY-2002 

25-JAN-2002 

27-MAR-2002 

06-FEB-2002 

12-APR-2002 

12-JUN-2002 

24-APR-2002 

01-MAY-2002 

05-APR-2002 

05-APR-2002 

22-MAY-2002 

09-JAN-2002 

19-APR-2002 

19-APR-2002 

24-APR-2002 

07-JUN-2002 

11-JAN-2002 

29-MAR-2002 

29-MAR-2002 

20-FE8-2002 

23-JAN-2002 

13-FE8-2002 

13-FE8-2002 

26-APR-20(K 

03-MAY-2002 

15-MAR-2002 

03-MAY-2002 

19-APR-2002 


Case  No. 


02-05-0664A 
02-05-0888A 
02-05-1 454A 
02-05-2037A 
02-05-2784A 
02-05-2085A 
02-05-1 039A 
02-05-2276A 
02-05-1 91 5A 
02-05-1 786A 
02-05-0904A 
02-05-0904A 
02-05-2646A 
02-05-2200A 
02-05-2366A 
02-05-1 452A 
02-05-0604A 
02-05-1 197A 
02-05-1451 A 
02-05-1 567A 
02-05-281 9A 
02-05-3033A 
01 -05-3661 P 
01 -05-3661 P 
01-05-369P 
01 -05-3751 A 
02-05-0926P 
02-05-0941 A 
02-05-0953A 
02-05-1 354A 
02-05-1 638P 
02-05-1 897A 
02-05-1 958A 
02-05-21 82A 
02-05-2292A 
02-05-2406A 
02-05-3032A 
02-05-1 931 A 
01-05-2074P 
02-05-1 709A 
02-05-0965A 
02-05-1 161 A 
02-05-1 239A 
02-05-1 622A 
02-05-2399A 
02-05-2781 A 
02-05-01 33A 
02-05-0685A 
02-05-1 072A 
02-05-2005A 
02-05-2874A 
02-05-2457A 
02-05-2501 A 
02-05-0583A 
02-05-0583A 
02-05-2458A 
02-05-0989A 
02-05-2395A 
02-05-2418A 
02-05-2466A 
02-05-31 88A 
02-05-1 005A 
02-05-1811 A 
02-05-2145A 
02-05-1019A 
02-05-1 132A 
02-05-1 397A 
02-05-1 457A 
02-05-1 459A 
02-05-1 575A 
02-05-1 91 9A 
02-05-2086A 
02-05-2407A 
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IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 


Community 


CLARK  COUNTY  

CLARK  COUNTY  

COLUMBUS,  CITY  OF 

COLUMBUS,  CITY  OF 

COLUMBUS.  CITY  OF 

COLUMBUS,  CITY  OF 

DE  KALB  COUNTY  *  

DE  KALB  COUNTY  *  

DE  KALB  COUNTY  *  

DE  KALB  COUNTY  *  

DEARBORN  COUNTY 

DECATUR  COUNTY 

DECATUR,  CITY  OF 

DELAWARE  COUNTY  

DYER,  TOWN  OF  

DYER,  TOWN  OF  

DYER.  TOWN  OF  

DYER,  TOWN  OF  

DYER,  TOWN  OF  

EDINBURGH.  TOWN  OF  ... 

ELKHART  COUNTY 

ELLETTSVILLE.  TOWN  OF 

ELWOOD,  CITY  OF  

ELWOOD.  CITY  OF  

EVANSVILLE,  CITY  OF  

EVANSVILLE,  CITY  OF 

FISHERS.  TOWN  OF 

FLOYD  COUNTY  

FORT  WAYNE.  CITY  OF  ... 
FORT  WAYNE.  CITY  OF  ... 
FORT  WAYNE.  CITY  OF  ... 
FORT  WAYNE,  CITY  OF  ... 

FRANKLIN  COUNTY  * 

FRANKLIN,  CITY  OF  

GRANT  COUNTY*  

GRANT  COUNTY*  

GREENDALE.  TOWN  OF  .. 
GREENSBURG.  CITY  OF  , 
GREENS8URG.  CITY  OF  . 
GREENWOOD.  CITY  OF  ... 

HAMILTON  COUNTY*  

HAMMOND.  CITY  OF  

HANCOCK  COUNTY  

HANCOCK  COUNTY  

HANCOCK  COUNTY  

HANCOCK  COUNTY  

HANCOCK  COUNTY  

HARRISON  COUNTY  

HENDRICKS  COUNTY  

HENDRICKS  COUNTY  

HENDRICKS  COUNTY  

HENDRICKS  COUNTY  

HENDRICKS  COUNTY  

HIGHLAND,  TOWN  OF 

HOBART,  CITY  OF 

HOWARD  COUNTY 

HOWARD  COUNTY 

HOWARD  COUNTY 

INDIANAPOLIS.  CITY  OF  . 
INDIANAPOUS.  CITY  OF  . 
INDIANAPOLIS,  CITY  OF  . 
INDIANAPOLIS.  CITY  OF  . 
INDIANAPOUS.  CITY  OF  . 
INDIANAPOLIS.  CITY  OF  . 
INDIANAPOLIS.  CITY  OF  . 
INDIANAPOLIS.  CITY  OF  . 
INDIANAPOLIS,  CITY  OF  . 
INDIANAPOLIS,  CITY  OF  . 
INDIANAPOUS,  CITY  OF  . 
INDIANAPOUS,  CITY  OF  . 
INDtANAPOUS,  CITY  OF  . 
INDIANAPOLIS,  CITY  OF  . 
INDIANAPOUS,  CITY  OF  . 


Map  panel 


1 8042601 75C 

1 8042601 75C 

1 80007001 5D 

1 80007001 5D 

1800070020D 

1800070020D 

18004401258 

18024S-01C 

18004401258 

18004400508 

18003800258 

1804300065C 

1800010005C 

180051 01 25C 

1801290002D 

1801290001D 

1801290002D 

1801290002D 

1801290001D 

1801130005C 

1800560075A 

1801 7001 C 

1801 520001 C 

1801 520001 C 

1 802570001 B 

18025700018 

1800820030E 

18043200208 

18003C0270E 

18003C0270E 

18003C0270E 

18003C0270E 

18047C0100C 

1801110100C 

1 8043501 OOB 

18043501008 

18004000028 

18004300018 

18043001058 

1801150002B 

18008000258 

18013400088 

18041 901 25B 

18041901006 

1804190025B 

18041900258 

18041901008 

18008500038 

18041500508 

18041500508 

18041500258 

18041501008 

18041500508 

1851760002C 

18013600058 

18041400278 

18041400298 

18041400348 

18097C0126E 

18097C0190E 

18097C0262E 

18097C0128E 

18097C0264E 

18097C0254E 

18097C0263E 

18097C0114E 

18097C0205E 

18097C0062E 

18097C0244E 

18097C0127E 

18097C0136E 

18097C0114E 

18097C0240E 


Detemiination 
date 


Case  No. 


Type 


05-JUN-2002 
19-JUN-2002 
08-MAR-2002 
20-MAR-2002 
03-MAY-2002 
03-MAY-2002 
13-FE8-2002 
13-FEB-2002 
06-MAR-2002 
28-MAR-2002 
29-MAY-2002 
05-APR-2002 
20-FEB-2002 
14-JUN-2002 
16-JAN-2002 
17-APR-2002 
03-JUN-2002 
26-APR-2002 
19-JUN-2002 
12-APR-2002 
15-FEB-2002 
19-APR-2002 
12-APR-2002 
07-JUN-2002 
03-APR-2002 
12-APR-2002 
31-MAY-2002 
12-JUN-2002 
12-APR-2002 
24-APR-2002 
17-MAY-2002 
29-MAY-2002 
03-APR-2002 
09-JAN-2002 
01-FEB-2002 
20-MAR-2002 
09-JAN-2002 
20-FE8-2002 
05-APR-2002 
22-APR-2002 
24-MAY-2002 
15-FE8-2002 
25-JAN-2002 
06-MAR-2002 
15-FEB-2002 
13-MAR-2002 
07-JUN-2002 
19-APR-2002 
09-JAN-2002 
01-FEB-2002 
22-MAY-2002 
06-FEB-2002 
12-APR-2002 
13-FEB-2002 
29-MAR-2002 
20-FEB-2002 
12-APR-2002 
31-MAY-2002 
07-MAR-2002 
11-JAN-2002 
23-JAN-2002 
11-JAN-2002 
16-JAN-2002 
09-JAN-2002 
16-JAN-2002 
20-MAR-2002 
20-MAR-2002 
29-MAR-2002 
04-JAN-2002 
11-JAN-2002 
15-MAR-2002 
06-FEB-2002 
30-JAN-2002 


02-05-2996A 

02-O5-3252A 

02-05-1424A 

02-05-1 51 3A 

02-05-2532A 

02-05-2648A 

02-O5-O670A 

02-05-1 055A 

02-05-1682A 

02-05-675P 

02-05-1351A 

02-05-231 5A 

02-05-1 265A 

02-05-2993A 

02-05-0971 A 

02-05-2265A 

02-O5-2307A 

02-05-2640A 

02-05-31 30A 

02-05-0245A 

02-05-1422A 

02-05-2385A 

02-05-1 189A 

02-05-2390A 

02-05-1 699A 

02-05-1727A 

02-05-1 479A 

02-05-2978A 

02-05-2004A 

02-05-2006A 

02-05-2235A 

02-03-2611 A 

02-05-1 71 OA 

02-05-061 6A 

02-05-0287A 

02-05-0425A 

00-05-285P 

02-05-071 5A 

02-05-1 405A 

02-O5-0605P 

02-05-2209A 

02-05-0590A 

02-05-0349A 

02-O5-0526A 

02-05-1 086A 

02-05-1 113A 

02-05-31 08A 

02-O5-2273A 

02-05-0550A 

02-05-0725A 

02-05-1 184A 

02-05-1 393A 

02-05-2064A 

02-05-1022A 

02-06-21 60A 

02-05-1602A 

02-05-2247A 

02-05-2857A 

02-05-676P 

01 -05-371 7A 

02-05-0029A 

02-05-01 51 A 

02-05-01 67A 

02-05-0243A 

02-05-0730A 

02-05-0737A 

02-05-0737A 

02-06-0907A 

02-05-091  OA 

02-05-0932A 

02-05-0940A 

02-05-0951 A 

02-05-1016A 
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Region       State 


Community 
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INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF 

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF    

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS,  CITY  OF  

INDIANAPOLIS.  CITY  OF  

JACKSON  COUNTY  

JACKSON  COUNTY  

JASPER.  CITY  OF  

JAY  COUNTY 

JEFFERSONVILLE.  CITY  OF 

JENNINGS  COUNTY  

JOHNSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

KOSCIUSKO  COUNTY 


Map  panel 


18097C0127E 
18097C0089E 
18097C0061E 
18097C0063E 
18097C0180E 
18097C0061E 
18097C0264E 
18097C0241E 
18097C0243E 
18097C0240E 
18097C0241E 
1 809700261 E 
18097C0114E 
18097C0138E 
18097C0114E 
18097C0118E 
18097C0262E 
18097C0188E 
18097C0126E 
18097C0088E 
18097C0089E 
18097C0088E 
18097C0069E 
18097C0089E 
18097C0114E 
18097C0089E 
18097C0186E 
18097C0109E 
18097C0041E 
18097C0169E 
18097C0252E 
18097C0164E 
18097C0254E 
18097C0044E 
18097C0240E 
18097C0086E 
18097C0142E 
18097C0039E 
18097C0205E 
18097C0109E 
18097C0107E 
18097C0044E 
18097C0114E 
18097C0110E 
18097C0105E 
18097C0244E 
18097C0089E 
18097C0290E 
18097C0089E 
18097C0064E 
18097C0061E 
18097C0210E 
18097C0261E 
18097C0160E 
18097C0167E 
18097C0068E 
18097C0254E 
18097C0180E 
18097C0160E 
18097C0126E 
18040501  SOB 
18040501  SOB 
1 80055001 OC 
1804400002A 
1800270005D 
180108000SB 
1801110100C 
1801110012C 
1801110050C 
1801110100C 
1801110125C 
1801110G14C 
18085C0067C 


Detemiination 
date 


18-JAN-2002 
16-JAN-2002 
SO-JAN-2002 
25-JAN-2002 
27-FEB-2002 
30-JAN-2002 
13-FEB-2002 
05-APR-2002 
05-APR-2002 
12-APR-2002 
12-APR-2002 
01-FEB-2002 
06-MAR-2002 
1S-FEB-2002 
02-APR-2002 
02-APR-2002 
20-FEB-2002 
03-APR-2002 
03-APR-2002 
02-APR-2002 
02-APR-2002 
20-FEB-2002 
01-MAY-2002 
08-MAR-2002 
27-FEB-2002 
13-MAR-2002 
05-APR-2002 
31-MAY-2002 
15-MAR-2002 
OS-MAY-2002 
01-MAY-2002 
28-JUN-2002 
29-MAR-2002 
29-MAR-2002 
05-APR-2002 
04-APR-2002 
10-MAY-2002 
19-APR-2002 
24-APR-2002 
26-APR-2002 
OS-MAY-2002 
17-MAY-2002 
15-MAY-2002 
10-MAY-2002 
08-MAY-2002 
12-JUN-2002 
17-MAY-2002 
07-JUN-2002 
29-MAY-2002 
12-JUN-2002 
S1-MAY-2002 
05-JUN-2002 
14-JUN-2002 
19-JUN-2002 
19-JUN-2002 
07-JUN-2002 
12-JUN-2002 
14-JUN-2002 
19-JUN-2002 
14-JUN-2002 
05-APR-2002 
24-APR-2002 
08-FEB-2002 
19-APR-2002 
22-MAY-2002 
09-JAN-2002 
29-MAR-2002 
01-MAY-2002 
01-MAR-2002 
S1-MAY-2002 
19-APR-2002 
24-APR-2002 
09-JAN-2002 


Case  No. 


02-05-1 030A 
02-05-1 097A 
02-05-1 104A 
02-05-1 145A 
02-05-1 163A 
02-05-1210A 
02-05-1 244A 
02-05-1 326A 
02-05-1 326A 
02-05-1 327A 
02-05-1 327A 
02-05-1 338A 
02-05-1 343A 
02-05-1 377A 
02-05-1 466P 
02-05-1 466P 
02-05-1 520A 
02-05-1 527P 
02-05-1 528P 
02-05-1 530P 
02-05-1 530P 
02-05-1 597A 
02-05-1 605A 
02-05-1 745A 
02-05-1 755A 
02-05-1 791 A 
02-05-1 832A 
02-05-1 869A 
02-05-1 901 A 
02-05-1948A 
02-05-1 955A 
02-05-2021 A 
02-05-2091 A 
02-05-21 36A 
02-05-2269A 
02-05-2301 A 
02-05-231 8A 
02-05-2376A 
02-05-2425A 
02-05-2488A 
02-05-2581 A 
02-05-2585A 
02-05-2707A 
02-05-2735A 
02-05-2739A 
02-05-2809A 
02-05-281 4A 
02-05-2835A 
02-05-2859A 
02-05-2865A 
02-05-2881 A 
02-05-301 SA 
02-05-3069A 
02-05-3098A 
02-05-31 S2A 
02-05-31 37A 
02-05-31 76A 
02-05-3202A 
02-05-3203A 
02-05-321 8A 
02-05-231 4X 
02-05-251 IX 
02-05-0621 A 
02-05-1 877A 
02-05-2690A 
02-05-061  SA 
02-05-0901 A 
02-05-1 659A 
02-05-1 81 7A 
02-05-2252A 
02-05-2461 A 
02-05-2465A 
01-05-4000A 


Type 


Region 


02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
01 
02 
01 
02 
06 
06 
02 
06 
06 
06 
06 
02 
17 
02 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
01 
01 
01 
02 
02 
02 
02 
01 
02 
02 
02 
02 
17 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
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05 
05 
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05 
05 
05 
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05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
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IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


Community 


KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

KOSCIUSKO  COUNTY 

LAGRANGE  COUNTY  

LAGRANGE  COUNTY  

LAGRANGE  COUNTY  

LAKE  COUNTY  

LAWRENCE  COUNTY 

LAWRENCE  COUNTY 

LAWRENCE  COUNTY 

LAWRENCE  COUNTY 

LEBANON,  CITY  OF 

LEBANON,  CITY  OF 

LIBERTY,  TOWNSHIP  OF 

LIBERTY.  TOWNSHIP  OF 

MADISON  COUNTY  

MADISON  COUNTY  

MADISON  COUNTY  

MADISON  COUNTY  

MARSHALL  COUNTY 

MARSHALL  COUNTY 

MARSHALL  COUNTY 

MARSHALL  COUNTY  

MERRILLVILLE,  TOWN  OF 

MORGAN  COUNTY  

MORGAN  COUNTY  

MORGAN  COUNTY  

MORGAN  COUNTY  

MUNCIE,  CITY  OF 

MUNCIE,  CITY  OF 

NEW  ALBANY,  CITY  OF  

NOBLE  COUNTY  *  

NOBLE  COUNTY  *  

NOBLE  COUNTY  *  

NOBLE  COUNTY  *  

NOBLE  COUNTY  *  

NOBLE  COUNTY  •  

NOBLE  COUNTY  *  

NOBLE  COUNTY  *  

NOBLESVILLE,  CITY  OF 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE,  CITY  OF 

NOBLESVILLE,  CITY  OF 

NORTH  WEBSTER.  TOWN  OF 

PLAINFIELD,  TOWN  OF 

PLYMOUTH,  CITY  OF  

POSEY  COUNTY 

POSEY  COUNTY 

POSEY  COUNTY 

POSEY  COUNTY 

PUTNAM  COUNTY 

PUTNAM  COUNTY 

RUSH  COUNTY  

SCHERERVILLE.  TOWN  OF 

SCHERERVILLE.  TOWN  OF 

SCHERERVILLE,  TOWN  OF 

SCOTT  COUNTY  

SELLERSBURG,  TOWN  OF 

SEYMOUR,  CITY  OF 

SEYMOUR,  CITY  OF 


Map  panel 


18085C0125C 

18085C0100C 

18085C0100C 

18085C0100C 

18085C0080C 

18085C0080C 

18085C0067C 

18085C0040C 

18085C0035C 

18085C0080C 

18085C0100C 

18085C0080C 

18085C0060C 

18085C0035C 

18085C0080C 

18085C0059C 

1801250004B 

1801250004B 

1801250004B 

1801260225B 

1804410001B 

18044100026 

18044100028 

1 80441 0002B 

1800130001D 

1800130001D 

1804880002A 

1804680002A 

1804420005B 

1804420003B 

1804420003B 

1804420005B 

1804430025B 

1804430070B 

1804430070B 

18044S0070B 

1801380005B 

1801760050B 

1801760050B 

1801760050B 

1801 7601 OOB 

1 80051 0075C 

1 80051 0075C 

1800620004D 

1801 8301  OOB 

1801830075B 

1801830075B 

1801830075B 

1801830075B 

1801830075B 

1801830075B 

1801830075A 

1800820030E 

1800820005E 

1800820005E 

180082001 5E 

18085C0045C 

18041 501 OOB 

18016401B 

1 802091 2B 

18020930B 

18020919B 

18020930B 

18021300G3B 

1802130003B 

1804210125B 

1801260085B 

1801420005B 

1801260085B 

1 804740001 B 

18002800016 

1800990004C 

1800990004C 


Detemiination 
date 


Case  No. 


Type 


16-JAN-2002 
30-JAN-2002 
06-FEB-2002 
10-APR-2002 
20-FE6-2002 
27-FE6-2002 
07-JUN-2002 
26-APR-2002 
03-APR-2002 
17-APR-2002 
10-MAY-2002 
07-JUN-2002 
08-MAY-2002 
05-JUN-2002 
31-MAY-2002 
07-JUN-2002 
05-APR-2002 
19-JUN-2002 
19-JUN-2002 
17-APR-2002 
04-JAN-2002 
04-JAN-2002 
15-MAY-2002 
2&-JUN-2002 
06-FEB-2002 
21-JUN-2002 
04-JAN-2002 
07-JUN-2002 
10-APR-2002 
01-MAY-2002 
08-MAY-2002 
19-JUN-2002 
20-MAR-2002 
13-MAR-2002 
05-APR-2002 
14-JUN-2002 
03-APR-2002 
08-FE6-2002 
15-MAR-2002 
10-MAY-2002 
15-MAY-2002 
19-APR-2002 
25-APR-2002 
06-MAR-2002 
14-MAY-2002 
18-JAN-2002 
06-FEe-2002 
20-FEe-2002 
01-FEB-2002 
26-APR-2002 
20-MAR-2002 
17-MAY-2002 
01-MAR-2002 
26-APR-2002 
31-MAY-2002 
01-FE6-2002 
19-APR-2002 
17-APR-2002 
15-MAY-2002 
08-FEB-2002 
08-MAY-2002 
26-JUN-2002 
22-MAY-2002 
18-JAN-2002 
16-JAN-2002 
15-MAY-2002 
16-JAN-2002 
05-APR-2002 
03-MAY-2002 
06-FEB-2002 
08-FEB-2002 
11-JAN-2002 
20-FEB-2002 


02-05-0988A 
02-05- 1205A 
02-05- 1358A 
02-05- 1404  A 
02-05-1 537A 
02-05-1 738A 
02-05-1 929A 
02-05-1 947A 
02-05-2 167A 
02-05-2360A 
02-05-2658A 
02-05-271 4A 
02-05-2744A 
02-05-2856A 
02-O5-2970A 
02-05-31 01 A 
02-05-211 OA 
02-05-2295A 
02-05-3088A 
02-05-1 775A 
01-05-3872A 
01-05-3872A 
02-05- 1807  A 
02-05-3257A 
01-05-3662A 
02-05-3358A 
02-05-0903A 
02-05-31 06A 
02-05-1 754A 
02-05-1 793A 
02-05-2305A 
02-05-3245A 
02-05-1 664A 
02-05-1 808A 
02-05-2096A 
02-05-31 22A 
02-05-1 547A 
02-05-1 603A 
02-05- 1882A 
02-05-2253A 
02-05-2582A 
02-05-21 71 A 
02-05-2453A 
02-05-1 385A 
01-05-1706P 
01-05-3565P 
02-O5-O456A 
02-05- 1070A 
02-05-1 07SA 
02-05- 1698A 
02-05- 1722A 
02-05-1 985A 
02-05-1694A 
02-05-1 721 A 
02-05-21 55A 
02-05-1 142A 
02-05-2369A 
02-05-2293A 
02-05-2348A 
02-05-1431A 
02-05-2499A 
02-05-2708A 
02-05-2948X 
02-05-1004A 
02-05-1098A 
02-05-2573A 
02-05-0869A 
02-05-0979A 
02-05-2552A 
02-05-1311 A 
02-05-1 337A 
02-05-0991 A 
02-05-1 025A 


01 
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02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

02 

02 
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02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 

02 

02 

02 

02 
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Region 
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05 
05 
05 
OS 
05 
05 
05 
05 
05 
05 
05 
05 
05 
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05 
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05 
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05 
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State 


IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
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IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 
IN 


Community 


SEYMOUR,  CITY  OF 

SEYMOUR,  CITY  OF 

SEYMOUR,  CITY  OF 

SOUTH  BEND.  CITY  OF  

SOUTH  WHITLEY,  TOWN  OF 

SPENCER  COUNTY 

SPENCER  COUNTY 

SPENCER  COUNTY 

ST.  JOSEPH  COUNTY  

ST.  JOSEPH  COUNTY  

ST.  JOSEPH  COUNTY  

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY* 

STEUBEN  COUNTY*  

TELL  CITY,  CITY  OF  

TELL  CITY,  CITY  OF  

TIPPECANOE  COUNTY  

TIPPECANOE  COUNTY  

TIPPECANOE  COUNTY  

TIPPECANOE  COUNTY  

TIPTON,  CITY  OF 

VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  ,. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  .. 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  * : 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 
VANDERBURGH  COUNTY  *  . 


Map  panel 


1800990004C 

1800990004C 

1800990004C 

1 80231 0006C 

1 80301 02B 

1 8023701 50A 

1 8023701 50A 

1 8023701 50A 

1802240040B 

1802240040B 

18022400406 

18024301006 

18024300256 

18024300506 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024300256 

18024301006 

180197096 

180197096 

18042800306 

18042800306 

18042800306 

18042800506 

1802550001C 

1 80256001 5C 

1802560075C 

1802560025C 

1802560025C 

1802560025C 

1 80256001 5C 

1802560025C 

1802560025C 

1802560025C 

1 80256001 5C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1 80256001 5C 

1802560025C 

1802560025C 

1802560025C 

1802560025C 

1 80256001 5C 

1 80256001 5C 

1802560025C 

1802560075C 

1802560025C 

1 80256001 5C 

1802560025C 

18025601006 

1802560025C 

18025600250 

1802560025C 

1802560025C 

1802560025C 

1802560015C 

1802560075C 

1802560025C 

1802560025C 

1 80256001 5C 

1 80256001 5C 

1802560025C 


Detemnlnation 
date 


22-MAR-2002 

05-APR-2002 

26-APR-2002 

26-APR-2002 

16-JAN-2002 

20-FE6-2002 

22-FE6-2002 

13-MAR-2002 

22-FE6-2002 

19-APR-2002 

22-MAY-2002 

07-MAR-2002 

18-JAN-2002 

13-FE6-2002 

20-FE6-2002 

27-FE6-2002 

13-MAR-2002 

10-APR-2002 

10-APR-2002 

03-APR-2002 

08-MAY-2002 

08-MAY-2002 

17-MAY-2002 

17-MAY-2002 

28-JUN-2002 

22-FE6-2002 

19-APR-2002 

12^UN-2002 

14-JUN-2002 

12-JUN-2002 

12-JUN-2002 

15-MAY-2002 

16-JAN-2002 

25-JAN-2002 

04-JAN-2002 

09^AN-2002 

18-JAN-2002 

11-JAN-2002 

18-JAN-2b02 

30-JAN-2002 

13-FE6-2002 

01-FE6-2002 

22-FE6-2002 

06-FE6-2002 

06-FE6-2002 

20-FE6-2002 

22-FE6-2002 

13-MAR-2002 

22-FE6-2002 

27-F£6-2002 

27-FE6-2002 

20-FE6-2002 

20-MAR-2002 

20-MAR-2002 

13-MAR-2002 

03-APR-2002 

26-MAR-2002 

20-MAR-2002 

20-MAR-2002 

20-MAR-2002 

27-MAR-2002 

27-MAR-2002 

10-APR-2002 

24-APR-2002 

26-APR-2002 

17-MAY-2002 

08-MAY-2002 

12-JUN-2002 

17-MAY-2002 

17-MAY-2002 

24-MAY-2002 

26-JUN-2002 

29-MAY-2002 


Case  No. 


02-05-1 359A 
02-05-2032P 
02-05-2497A 
02-05-1 365A 
02-05-0827A 
02-05-1 150A 
02-05-1 579A 
02-05-1 959A 
02-05-1 361 A 
02-05-1 676A 
02-05-2834A 
01-05-1705P 
02-05-1 035A 
02-05-1 274A 
02-05-1 285A 
02-05-1 685A 
02-05-1 71 7A 
02-05-2007A 
02-05-2008A 
02-05-2009A 
02-05-2238A 
02-05-2597X 
02-05-261 6A 
02-05-261 8A 
02-05-2935A 
02-05-1 568A 
02-05-2384A 
02-05-31 44A 
02-05-3146A 
02-05-31 50A 
02-05-31 50A 
02-05-2547A 
02-05-0421 A 
02-05-0698A 
02-05-0700A 
02-05-0705A 
02-05-071 OA 
02-05-0711 A 
02-05-071 2A 
02-05-1 074A 
02-05-1 075A 
02-05-1 079A 
02-05-1 081 A 
02-05-1 082A 
02-05-1 261 A 
02-05-1 272A 
02-05-1 291 A 
02-05-1 307A 
02-05-1 308A 
02-05-1 686A 
02-05- 1687A 
02-05-1 689X 
02-05-1 700A 
02-05-1714A 
02-05-1 71 5A 
02-05-1 724A 
02-05-1 971 P 
02-05-1 972A 
02-05-1 973A 
02-05-1 984A 
02-05-1 997A 
02-05-1 998A 
02-05-2202A 
02-05-221 4A 
02-05-2232A 
02-05-2591 A 
02-05-2595A 
02-05-2600A 
02-05-2606A 
02-05-2609A 
02-05-261  OA 
02-05-2620A 
02-05-2629A 


Type 


Region 


01 
06 
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02 
02 
02 
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02 
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01 
01 
01 
01 
01 
01 
01 
02 
01 
02 
01 
02 
01 
02 
01 
02 
02 
02 
01 
02 
01 
05 
02 
01 
01 
02 
02 
01 
01 
02 
01 
02 
02 
02 
02 
02 
02 
01 


05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 

05 
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05 
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IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

IN 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 

Ml 


Community 


Map  panel 


Detennination 
date 


Case  No. 


Type 


VANDER6URGH  COUNTY  * 

VANDERBURGH  COUNTY  * 

VANDERBURGH  COUNTY  * 

VANDER6URGH  COUNTY  * 

VANDER6URGH  COUNTY  * 

VANDER6URGH  COUNTY  * 

VANDER6URGH  COUNTY  * 

VANDER6URGH  COUNTY  * 

VERMILLION  COUNTY  

VIGO  COUNTY  

VIGO  COUNTY  

VIGO  COUNTY  

VIGO  COUNTY  

WA6ASH  COUNTY 

WA6ASH,  CITY  OF  

WA6ASH,  CITY  OF  

WAeASH,  CITY  OF  

WARRICK  COUNTY  * 

WARRICK  COUNTY  *  ..„ 

WARRICK  COUNTY  * 

WARRICK  COUNTY  * 

WARRICK  COUNTY  * 

WARRICK  COUNTY  * 

WARSAW,  CITY  OF  

WARSAW,  CITY  OF  

WHITE  COUNTY 

WHITE  COUNTY 

WHITE  COUNTY 

WHITE  COUNTY 

WHITELAND,  TOWN  OF  

WHITELAND,  TOWN  OF  

WHITLEY  COUNTY  

WHITLEY  COUNTY  

WHITLEY  COUNTY 

WHITLEY  COUNTY  

WHITLEY  COUNTY  

WHITLEY  COUNTY  

WINONA  LAKE,  TOWN  OF  

WINONA  LAKE,  TOWN  OF 

AKRON,  TOWNSHIP  OF 

AL6EE,  TOWNSHIP  OF  

AL6EE,  TOWNSHIP  OF  

ALGONAC,  CITY  OF  

ALPENA,  TOWNSHIP  OF 

ALPENA,  TOWNSHIP  OF 

ALPENA,  TOWNSHIP  OF 

ALPENA.  TOWNSHIP  OF 

ALPENA,  TOWNSHIP  OF 

ARGENTINE,  TOWNSHIP  OF 

AUGRES,  TOWNSHIP  OF 

6ANG0R,  CHARTER  TOWNSHIP  OF 

6ANGOR,  CHARTER  TOWNSHIP  OF 

6ANG0R,  CHARTER  TOWNSHIP  OF 

eANGOR,  CHARTER  TOWNSHIP  OF 

6ANG0R,  CHARTER  TOWNSHIP  OF 

6ANGOR,  CHARTER  TOWNSHIP  OF 

eANGOR,  CHARTER  TOWNSHIP  OF 

6AY  MILLS,  TOWNSHIP  OF 

6AY  MILLS,  TOWNSHIP  OF  

6AY  MILLS,  TOWNSHIP  OF  

6AY  MILLS,  TOWNSHIP  OF  

6EAUGRAND,  TOWNSHIP  OF  

eEDFORD,  TOWNSHIP  OF  

6EDFORD,  TOWNSHIP  OF  

6IG  RAPIDS,  TOWNSHIP  OF  

BIG  RAPIDS,  TOWNSHIP  OF  

BRIDGEPORT,  CHARTER  TOWNSHIP  OF  .. 
BRIDGEPORT,  CHARTER  TOWNSHIP  OF  .. 

BROOMFIELD,  TOWNSHIP  OF  

6ROWNSTOWN,  CHARTER  TOWNSHIP  Cr 
6R0WNST0WN,  CHARTER  TOWNSHIP  OF 
8ROWNSTOWN.  CHARTER  TOWNSHIP  OF 
6ROWNSTOWN,  CHARTER  TOWNSHIP  OF 


1 80256001 5C 

05-JUN-2002 

02-05-2898A 

02 

1802560075C 

28-JUN-2002 

02-05-2900A 

02 

1802560025C 

12-JUN-2002 

02-05-2906A 

01 

1802560075C 

21-JUN-2002 

02-05-2921 A 

02 

1802560025C 

21-JUN-2002 

02-05-2922A 

01 

1802560025C 

26-JUN-2002  1 

02-05-2923A 

02 

1802560025C 

28-JUN-2002 

02-05-2924A 

01 

1 8025601 OOB 

28-JUN-2002 

02-05-2926A 

02 

1 804490001 B 

11-JAN-2002  1 

02-05-0962A 

02 

18026300706 

30-JAN-2002 

01 -05-341 7A 

02 

1802630020B       ! 

22-MAR-2002 

02-05- 1734A 

02 

1802630070B 

24-APR-2002 

02-05-2388A 

02 

18026301306 

19-JUN-2002 

02-05-3225A 

02 

18169C0105D      I 

12-JUN-2002 

02-05-1 855A 

01 

18169C0070D 

21-JUN-2002  1 

02-05-31 85A 

02 

18169C0070D 

19-JUN-2002 

02-05-3243A 

02 

18169C0070D 

19-JUN-2002  1 

02-05-3260A 

02 

1804180175B 

30-JAN-2002 

02-05- 1069A 

02 

18041801756 

08-MAY-2002 

02-05- 1270  A 

02 

1804180175B 

13-MAR-2002 

02-05-1711 A 

02 

1804180200B 

24-APR-2002 

02-05-2203A 

02 

18041801756 

08-MAY-2002  j 

02-05-2237A 

02 

18041801756 

12-JUN-2002  1 

02-05-2630A 

02 

18085C0078C 

09-JAN-2002 

02-05-061 4A 

02 

18085C0078C 

14-JUN-2002 

02-05- 1495A 

02 

1804470005C       i 

18-JAN-2002 

02-05-0283A 

02 

1804470002C 

08-MAR-2002 

02-05-1 242A 

02 

1804470005C 

05-APR-2002 

02-05- 1423A 

02 

1804470002C 

01-MAY-2002 

02-05-2430A 

02 

1801180001A 

12-APR-2002 

02-05-0731 A 

01 

1801180001A 

28-JUN-2002 

02-05-2271 A 

02 

18029800026 

16-JAN-2002 

02-05-0208A 

02 

1 802980001 B 

30-JAN-2002 

02-05-1 21 2A 

02 

1802980004B 

01-MAR-2002 

02-05-1 221 A 

02 

1802980004B 

30-JAN-2002 

02-05- 1254A 

02 

18029800026 

03-APR-2002 

02-05-2084A 

02 

1802980002B 

05-JUN-2002 

02-05-2408A 

02 

18085C0086C 

22-FEB-2002 

02-05-1641X 

02 

18085C0086C 

03-APR-2002 

02-05-21 70A 

02 

260207056 

26-JUN-2002 

02-05-3093A 

02 

26145C0240D 

27-MAR-2002 

02-05- 1894A 

02 

26145C0240D 

03-MAY-2002 

02-05-2576A 

02 

2601910001C 

26-JUN-2002 

02-05-2793A 

02 

26001100206 

22-MAR-2002 

02-05- 1367A 

02 

26001 10039C 

22-MAY-2002 

02-05-1417X 

02 

26001100246 

20-FEB-2002 

02-05-1 521 A 

02 

26001 10024B 

06-MAR-2002 

02-05-1 596A 

02 

260011 001 OA 

20-MAR-2002 

02-05-2056A 

02 

260392001 OA 

19-APR-2002 

02-05-2485A 

02 

26001300256 

13-MAR-2002 

02-05- 1806A 

02 

26017C0140D 

11-JAN-2002 

02-05-0877A 

02 

26017C0140D 

21-FEB-2002 

02-05-1 409A 

02 

26017C0140D 

14-JUN-2002 

02-05-1 440A 

01 

26017C0140D 

08-FEB-2002 

02-05-1 493A 

02 

26017C0140D 

13-FEB-2002 

02-05-1 500A 

02 

26017C0140D 

01-MAY-2002 

02-05-2063A 

02 

26017C0140D 

05-JUN-2002 

02-05-2656A 

02 

26037400506 

04-JAN-2002 

02-05-0942A 

02 

2603740050B 

13-FEB-2002 

02-05- 1434A 

02 

2603740050B 

31-MAY-2002 

02-05-2950A 

02 

2603740025B 

05-JUN-2002 

02-O5-2959A 

02 

26064600026 

22-FEB-2002 

02-05-1 663A 

02 

26005200106 

20-MAR-2002 

02-05-0851 A 

02 

26115C0477D 

27-MAR-2002 

02-05-21 OOA 

02 

2601350116 

08-MAY-2002 

02-05- 1449  A 

02 

2601351  IB 

12-JUN-2002 

02-05-31 11A 

02 

26145C0195D 

10-APR-2002 

02-05-2 180A 

02 

26145C0250D 

19-JUN-2002 

02-05-3255A 

02 

26073C0145C 

28-JUN-2002 

02-05-3095A 

02 

26021 8001 06 

30-JAN-2002 

02-05- 1028A 

17 

26021 8001 OB 

01-FEB-2002 

!  02-05- 1155A 

02 

26021 8001 5B 

24-APR-2002 

'  02-05- 1766A 

02 

26021 8001 OB 

17-APR-2002 

'  02-05- 1824A 

01 
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Region 


State 


Community 


Map  panel 

Detemfiination 
date 

Case  No. 

Type 

2608840025A 

05-JUN-2002 

02-05-251 7A 

02 

2603750050A 

01-MAY-2002 

02-05-2534A 

02 

26145C0085D 

27-FE8-2002 

02-05-1 230A 

02 

26165C0457C 

06-FE8-2002 

01-05-3446A 

01 

2607340025A 

22-MAY-2002 

02-05-1 757A 

02 

2607340025A 

26-APR-2002 

02-05-1 836A 

02 

26021 90009B 

14-JUN-2002 

01-05-2843P 

05 

26021 90005B 

20-MAR-2002 

02-05-1 91 2A 

02 

26021 90006B 

03-MAY-2002 

02-05-2669A 

02 

26145C0085D 

24-APR-2002 

02-05-2184A 

02 

26081 40025A 

12-JUN-2002 

02-05-1 937A 

02 

2606590020C 

07-JUN-2002 

02-05-31 28A 

02 

2600580005B 

12-APR-2002 

02-05-1 946A 

02 

2601 20001 OB 

30-JAN-2002 

02-05-1 234A 

02 

2601 20001 OB 

03-MAY-2002 

02-05-2577A 

02 

260203001 OB 

19-JUN-2002 

02-05-1 447A 

02 

2602030020B 

19-JUN-2002 

02-05-1 447A 

02 

260448001 OB 

31-MAY-2002 

02-05-2378A 

02 

2607590050B 

16-JAN-2002 

02-05-0977A 

02 

2607590050B 

30-JAN-2002 

02-05-1 200A 

02 

2607590050B 

08-MAR-2002 

02-05-1 902A 

02 

2607590050B 

26-APR-2002 

02-05-2402A 

02 

2601940003B 

18-JAN-2002 

02-05-0945A 

02 

26019400036 

17-APR-2002 

02-05-231 6A 

02 

26019400036 

24-APR-2002 

02-05-2494A 

02 

2601940003B 

05-JUN-2002 

02-05-2689A 

02 

2601210005E 

05-JUN-2002 

02-05-2886A 

02 

2601210005E 

24-MAY-2002 

02-05-2962A 

02 

2608260005A 

14-JUN-2002 

02-05-31 95A 

02 

2604730005B 

21-JUN-2002 

02-05-1 726A 

02 

2604730005B 

17-MAY-2002 

02-05-2786A 

02 

2604730005B 

24-MAY-2002 

02-05-2840A 

02 

2606020001 A 

11-JAN-2002 

02-05-01 90A 

02 

2606020001 A 

11-JAN-2002 

02-05-0865A 

17 

260221 0007C 

13-MAR-2002 

02-05-1 691 A 

02 

260221 0007C 

22-MAY-2002 

02-05-2737A 

02 

26073C0305C 

25-JAN-2002 

02-05-0840A 

02 

26073C0305C 

05-APR-2002 

02-05-2272A 

02 

2600880005C 

19-JUN-2002 

02-05-2850A 

02 

2607750001 A 

08-FE6-2002 

02-05-1 407A 

02 

2608030075A 

01-MAR-2002 

02-05-1 81 5A 

02 

26019700056 

01-MAY-2002 

02-05-0371 A 

01 

26019700056 

05-JUN-2002 

02-05-2890A 

02 

2601 000001 C 

15-MAY-2002 

02-05-2789A 

02 

260781 0025A 

06-MAR-2002 

02-05-1 885A 

02 

260781 0025A 

03-MAY-2002 

02-05-2650A 

02 

260781 0025A 

21-JUN-2002 

02-05-31 17A 

02 

260781 0025A 

19-JUN-2002 

02-05-31 18A 

02 

260781 0025A 

21-JUN-2002 

02-05-3330A 

02 

2601720007C 

16-JAN-2002 

01-05-3896A 

02 

2601720006C 

25-JAN-2002 

02-05-071 4A 

02 

260172000X 

11-JAN-2002 

02-05-0821 A 

02 

2601 72001 OC 

21-JUN-2002 

02-05-31 02A 

01 

26022400038 

06-FE6-2002 

02-05-0626A 

01 

26022400056 

08-MAR-2002 

02-05-1 31 9A 

02 

26022400038 

29-MAR-2002 

02-05-1 363A 

02 

26022400056 

22-MAR-2002 

02-05-1 391 A 

02 

26022400036 

08-MAY-2002 

02-05-1 539A 

02 

26017C0200D 

08-MAR-2002 

02-05-1 503A 

02 

26012200016 

01-MAR-2002 

02-05-0828A 

02 

26012200016 

09-JAN-2002 

02-05-0895A 

02 

26012200016 

09-JAN-2002 

02-05-0920A 

02 

26012200016 

20-MAR-2002 

02-05-1 564A 

02 

26012200016 

17-APR-2002 

02-05-2426A 

17 

26012200018 

10-MAY-2002 

02-05-2504A 

02 

26012200016 

26-APR-2002 

02-05-2567A 

02 

26012200018 

08-MAY-2002 

02-05-2706A 

02 

26012200016 

07-JUN-2002 

02-05-2876A 

02 

26017C0110D 

24-APR-2002 

02-05-2352A 

02 

26115C0258O 

20-MAR-2002 

02-05-1 935A 

02 

2602930006A 

03-MAY-2002 

02-05-2560A 

17 

26041 C0710C 

03-MAY-2002 

02-05-2649A 

02 

2607660050A 

20-FEB-2002 

02-05-1 238A 

02 

05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
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Ml 
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Ml 
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Ml 
Ml 
Ml 
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Ml 
Ml 
Ml 
Ml 
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Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


BRUCE,  TOWNSHIP  OF  

BRUCE,  TOWNSHIP  OF  

BUENA  VISTA,  TOWNSHIP  OF 

CADILLAC,  CITY  OF  

CANNON,  TOWNSHIP  OF  

CANNON.  TOWNSHIP  OF  

CANTON,  TOWNSHIP  OF 

CANTON,  TOWNSHIP  OF 

CANTON,  TOWNSHIP  OF 

CARROLLTON,  TOWNSHIP  OF  

CASCADE,  CHARTER  TOWNSHIP  OF 

CEDARVILLE,  TOWNSHIP  OF  

CHEBOYGAN,  CITY  OF  

CHESTERFIELD,  TOWNSHIP  OF  

CHESTERFIELD,  TOWNSHIP  OF  

CHINA,  TOWNSHIP  OF 

CHINA,  TOWNSHIP  OF 

CHOCOLAY,  TOWNSHIP  OF 

CLARK,  TOWNSHIP  OF 

CLARK,  TOWNSHIP  OF  

CLARK,  TOWNSHIP  OF  

CLARK,  TOWNSHIP  OF 

CLAY,  TOWNSHIP  OF  

CLAY,  TOWNSHIP  OF  

CLAY,  TOWNSHIP  OF  

CLAY,  TOWNSHIP  OF  

CUNTON,  CHARTER  TOWNSHIP  OF  

CLINTON,  CHARTER  TOWNSHIP  OF  

COLDWATER,  TOWNSHIP  OF 

COMMERCE,  TOWNSHIP  OF  

COMMERCE,  TOWNSHIP  OF  

COMMERCE,  TOWNSHIP  OF  

CORUNNA,  CITY  OF 

CORUNNA,  CITY  OF 

DEARBORN  HEIGHTS,  CITY  OF  

DEARBORN  HEIGHTS,  CITY  OF  

DEERFIELD,  TOWNSHIP  OF 

DEERFIELD,  TOWNSHIP  OF 

DELHI.  CHARTER  TOWNSHIP  OF 

DETOUR,  TOWNSHIP  OF 

DRUMMOND  ISLAND,  TOWNSHIP  OF  

EAST  CHINA,  TOWNSHIP  OF  

EAST  CHINA,  TOWNSHIP  OF  

EAST  TAWAS.  CITY  OF 

FA6IUS,  TOWNSHIP  OF  

FA8IUS,  TOWNSHIP  OF 

FAeiUS,  TOWNSHIP  OF 

FAeiUS,  TOWNSHIP  OF 

FAeiUS,  TOWNSHIP  OF  

FARMINGTON  HILLS,  CITY  OF 

FARMINGTON  HILLS,  CITY  OF 

FARMINGTON  HILLS,  CITY  OF 

FARMINGTON  HILLS,  CITY  OF 

FLAT  ROCK,  CITY  OF 

FLAT  ROCK,  CITY  OF 

FLAT  ROCK,  CITY  OF 

FLAT  ROCK,  CITY  OF 

FLAT  ROCK,  CITY  OF 

FRANKENLUST,  TOWNSHIP  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  CITY  OF  

FRASER,  TOWNSHIP  OF  

FRENCHTOWN.  CHARTER  TOWNSHIP  OF 

GAINES,  TOWNSHIP  OF  

GARDEN,  TOWNSHIP  OF  

GARFIELD.  TOWNSHIP  OF 
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Region 


State 


Community 


Map  panel 

Detemiination 
date 

Case  No. 

Type 

2605890007B 

01-MAR-2002 

02-05-0964A 

02 

2601060025C 

28-JUN-2002 

02-05-0441 A 

02 

26061 00025A 

21-JUN-2002 

02-05-2400A 

01 

26044000156 

13-FEB-2002 

02-05-1 485A 

02 

260001 0007C 

01-FEB-2002 

02-05-081 5A 

02 

260001 0007C 

16-JAN-2002 

02-05-0893A 

02 

26000 10007C 

09-JAN-2002 

02-05-0992A 

02 

260001 0004C 

06-FEB-2002 

02-05- 1096A 

02 

26000 10004C 

06-MAR-2002 

02-05- 1356A 

02 

26000 10007C 

27-MAR-2002 

02-05-2042A 

02 

26000 10004C 

05-JUN-2002 

02-05-2536A 

02 

26000 10004C 

08-MAY-2002 

02-05-2743A 

02 

260001 0007C 

14-JUN-2002 

02-05-2852A 

02 

26022700106 

18-JAN-2002 

02-05-081 2A 

02 

260227001 OB 

16-JAN-2002 

02-05-0900A 

02 

2602270005B 

17-APR-2002 

02-05-2424A 

02 

26011 8001 OC 

19-JUN-2002 

02-05-32 14A 

02 

26017C0190D 

09-JAN-2002 

01-05-3724A 

01 

26017C0185D 

06-MAR-2002 

02-05-1 41 OA 

02 

26017C0190D 

22-MAR-2002 

02-05-1 81 9A 

01 

26017C0190D 

17-APR-2002 

02-05-1 871 A 

02 

2601230005C 

30-JAN-2002 

02-05-0843A 

01 

2601230005C 

18-JAN-2002 

02-05-0887A 

02 

2601 23001 OC 

04-JAN-2002 

02-05-0925A 

02 

2601 23001 OC 

09-JAN-2002 

02-05-0957A 

02 

2601 23001 OC 

01-FEB-2002 

02-05-1 11 6A 

02 

2601 23001 OC 

18-JAN-2002 

02-05-1 165A 

02 

2601 23001 OC 

18-JAN-2002 

02-05-1 177  A 

02 

2601 23001 OC 

08-FEB-2002 

02-05- 1432A 

02 

2601 23001 OC 

22-FEB-2002 

02-05- 1653A 

02 

2601230005C 

06-MAR-2002 

02-05- 1900A 

02 

2601 23001 OC 

22-MAY-2002 

02-05-2254A 

02 

2601230005C 

10-APR-2002 

02-05-2280A 

02 

2601230005C 

10-APR-2002 

02-05-2298A 

02 

2601230010C 

08-MAY-2002 

02-05-2363A 

02 

2601230005C 

26-APR-2002 

02-05-2498A 

02 

2601230005C 

26-JUN-2002 

02-05-2668A 

02 

2601230005C 

10-MAY-2002 

02-05-2763A 

02 

2601 23001 OC 

12-JUN-2002 

02-05-2830A 

02 

2601 23001 OC 

31-MAY-2002 

02-05-2885A 

02 

2601 23001 OC 

12-JUN-2002 

02-05-301 5A 

02 

2601230005C 

12-JUN-2002 

02-05-3063A 

02 

2601 23001 OC 

19-JUN-2002 

02-05-3244A 

02 

26048401 A 

23-JAN-2002 

02-05-01 89A 

02 

26048401 A 

05-APR-2002 

02-05- 1332A 

02 

26115C0215D 

26-APR-2002 

02-05- 1372A 

02 

26115C0360D 

05-JUN-2002 

02-05-23 10A 

02 

26115C0360D 

05-JUN-2002 

02-05-2311 A 

02 

26115C0355D 

12-JUN-2002 

02-05-2703A 

02 

2604750008B 

13-MAR-2002 

02-05- 1298A 

02 

26047500066 

22-FEB-2002 

02-05- 1303A 

02 

2600970001 C 

20-MAR-2002 

01-05-3683A 

01 

]  26019900108 

17-MAY-2002 

02-05-2677A 

02 

26019900058 

26-JUN-2002 

02-05-281  OA 

02 

2604030002B 

22-MAY-2002 

02-05-2661 A 

02 

!  26145C0130D 

13-FEB-2002 

02-05- 1232A 

02 

i  26145C0130D 

22-MAR-2002 

02-05- 1390  A 

02 

!  26145C0130D 

22-MAR-2002 

02-05- 1609A 

02 

26145C0130D 

08-MAR-2002 

02-05- 1656A 

02 

26145C0130D 

08-MAR-2002 

02-05-1 742  A 

02 

26145C0130D 

05-JUN-2002 

02-05- 1872  A 

02 

26145C0185D 

08-MAY-2002 

02-05-2053A 

02 

26035505A 

09-JAN-2002 

02-05-0580A 

02 

260355— 03A 

13-MAR-2002 

02-05- 1667A 

02 

2603551 2A 

24-APR-2002 

02-05-21 21 A 

02 

2601 730001 B 

21-JUN-2002 

02-05-1 71 2A 

02 

260064AHO2 

28-JUN-2002 

02-05-2304P 

06 

26145C0080D 

09-JAN-2002 

02-05-001 2A 

02 

26145C0080D 

20-FEB-2002 

02-05-1 51 7A 

02 

26145C0080D 

14-JUN-2002 

02-05-3054A 

02 

2605880001 A 

05-APR-2002 

01-05-214P 

05 

2605880001 A 

09-JAN-2002 

02-05-0837A 

02 

26003009A 

01-FEB-2002 

02-05- 1322A 

02 
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Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


GEORGETOWN,  CHARTER  TOWNSHIP  OF 

GRAND  RAPIDS,  CITY  OF 

GRANT,  TOWNSHIP  OF  

GREEN  OAK,  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  

GREENBUSH,  TOWNSHIP  OF  

GREEN8USH,  TOWNSHIP  OF  

GREEN8USH,  TOWNSHIP  OF  

GREEN6USH,  TOWNSHIP  OF  

GREEN6USH,  TOWNSHIP  OF  

GREEN6USH,  TOWNSHIP  OF  

GREEN6USH,  TOWNSHIP  OF  

GROSSE  ILE,  TOWNSHIP  OF 

GROSSE  ILE,  TOWNSHIP  OF 

GROSSE  ILE,  TOWNSHIP  OF 

HAM8URG,  TOWNSHIP  OF  

HAMPTON,  TOWNSHIP  OF 

HAMPTON,  TOWNSHIP  OF 

HAMPTON,  TOWNSHIP  OF 

HAMPTON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF. 

HARRISON,  TOWNSHIP  OF  

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HARRISON,  TOWNSHIP  OF 

HART,  CITY  OF  

HART,  CITY  OF  

IDA,  TOWNSHIP  OF 

IDA,  TOWNSHIP  OF 

IDA,  TOWNSHIP  OF 

IDA,  TOWNSHIP  OF 

INDEPENDENCE,  TOWNSHIP  OF  

INDEPENDENCE,  TOWNSHIP  OF  

IONIA,  CITY  OF  

IRA,  TOWNSHIP  OF 

IRA,  TOWNSHIP  OF 

IRONWOOD.  TOWNSHIP  OF  

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JAMES,  TOWNSHIP  OF 

JOHNSTOWN,  TOWNSHIP  OF 

JOHNSTOWN,  TOWNSHIP  OF 

JOHNSTOWN,  TOWNSHIP  OF 

KEEGO  HAR80R,  CITY  OF 

KINGSFORD,  CITY  OF 

KOCHVILLE,  TOWNSHIP  OF 

KOCHVILLE,  TOWNSHIP  OF 

KOCHVILLE,  TOWNSHIP  OF 

LAKE  ORION,  VILLAGE  OF  

LAKE  ORION,  VILLAGE  OF  

LAKE,  TOWNSHIP  OF 
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05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


Community 


4- 


Ml         i  LANSING,  CITY  OF  

Ml  i  LEELANAU.  TOWNSHIP  OF  

Ml  I  LEELANAU,  TOWNSHIP  OF  

Ml  !  LINCOLN,  TOWNSHIP  OF  

Ml  I  LIVONIA,  CITY  OF 

Ml         1  MACOMB,  TOWNSHIP  OF 

Ml         I  MACOMB,  TOWNSHIP  OF 

Ml         I  MACOMB,  TOWNSHIP  OF 

Mi         !  MACOMB,  TOWNSHIP  OF 

Ml  MACOMB,  TOWNSHIP  OF 

Ml  MACOMB,  TOWNSHIP  OF 

Ml  MACOMB,  TOWNSHIP  OF 

Ml  MACOMB,  TOWNSHIP  OF 

Ml  MENOMINEE,  CITY  OF 

Ml  MENOMINEE,  CITY  OF 

Ml  MENOMINEE,  CITY  OF 

Ml  MENOMINEE,  CITY  OF  

Ml  MERIDIAN,  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN,  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN.  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN.  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN,  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN,  CHARTER  TOWNSHIP  OF 

Ml  MERIDIAN,  CHARTER  TOWNSHIP  OF 

Ml  MEYER,  TOWNSHIP  OF  

Ml  MIDDLEVILLE,  VILLAGE  OF  

Ml  MIDLAND,  CITY  OF  

Ml  MONITOR,  TOWNSHIP  OF 

Ml  MONROE,  CITY  OF  

Ml  MONROE,  TOWNSHIP  OF 

Ml  MOUNT  CLEMENS,  CITY  OF  

Ml  NEW  BALTIMORE,  CITY  OF 

Ml  NEW  BUFFALO,  TOWNSHIP  OF 

Ml  NORVELL,  TOWNSHIP  OF  

Ml  NORVELL,  TOWNSHIP  OF  

Ml  NORVELL,  TOWNSHIP  OF  

Ml  NOTTAWA,  TOWNSHIP  OF  

Ml  NOTTAWA,  TOWNSHIP  OF  

Ml  NOTTAWA,  TOWNSHIP  OF 

Ml  NOTTAWA,  TOWNSHIP  OF 

Ml  NOTTAWA,  TOWNSHIP  OF  

Ml  NOVI,  CITYOF  

Ml  NOVI,  CITYOF  

Ml  NOVI,  CITYOF  

Ml  NOVI,  CITY  OF  

Ml  NOVI.  CITY  OF  

Ml  ONOTA,  TOWNSHIP  OF 

Ml  OWOSSO,  CITY  OF  

Ml  OWOSSO,  CITY  OF  

Ml  OWOSSO,  CITY  OF  

Ml  OWOSSO,  CITY  OF  

Ml  PLAINFIELD,  TOWNSHIP  OF  

Ml  PORT  AUSTIN,  TOWNSHIP  OF  

Ml  PORTAGE,  CITY  OF  

Ml  READING,  TOWNSHIP  OF  

Ml  REDFORD,  TOWNSHIP  OF  

Ml  SAGINAW,  TOWNSHIP  OF 

Ml  SALEM.TOWNSHIP  OF 

Ml  SAUGATUCK,  TOWNSHIP  OF  

Ml  SAULT  SAINTE  MARIE,  CITY  OF 

Ml  SCIO,  TOWNSHIP  OF  

Ml  SCIO,  TOWNSHIP  OF  

Ml  SHELBY,  TOWNSHIP  OF 

Ml         I  SHELBY,  TOWNSHIP  OF 

Ml  SOUTH  HAVEN.  CITY  OF  

Ml  SOUTHFIELD,  CITY  OF  

Ml  SPAULDING,  TOWNSHIP  OF  

Ml         I  SPAULDING.  TOWNSHIP  OF  

Ml  SPRING  LAKE.  VILLAGE  OF  

Ml         I  SPRING  LAKE,  VILLAGE  OF  

Ml  ST.  CHARLES,  VILLAGE  OF  

Ml  ST.  CHARLES,  VILLAGE  OF  

Ml  ST.  CLAIR  SHORES,  CITY  OF  


Map  panel 


2600900006B 

26011407B 

26011 407B 

2608280005A 

2602330004B 

260445001 OB 

2604450020B 

260445001 OB 

260445001 OB 

2604450020B 

2604450020B 

26044500206 

260445001 OB 

2601380005B 

2601380005B 

2601380005B 

2601380005B 

260093001 5B 

260093001 5B 

260093001 5B 

260093001 OB 

260093001 5B 

260093001 5B 

260093001 5B 

2604580050A 

26035601A 

2601400007D 

26017C0135D 

26115C0241D 

26115C0382D 

2601 240001 B 

2601250005B 

260039001 OB 

26042401 A 

26042403A 

26042404A 

26073C0165C 

2607X01 65C 

26073C0175C 

26073C0175C 

260514001 5B 

2601750009C 

260175  C 

2601750009C 

2601750009C 

2601750009C 

2603450025B 

2605960002A 

2605960002A 

2605960002A 

2605960002A 

26010900106 

26029002C 

2605770006A 

26041 00002A 

2602380005B 

26145C0130D 

2606360002B 

2600090005B 

2600590006B 

2605370025A 

2605370025A 

2601 26001 5B 

2601260020B 

26021 10002B 

2601 79001 OB 

26145C0190D 

26145C0190D 

2602820001 B 

2602820001 B 

26145C0230D 

26145C0230D 

2601270005B 


Detemiination 
date 


27-MAR-2002 

08-FEB-2002 

19-APR-2002 

27-FEB-2002 

17-APR-2002 

07-FEB-2002 

07-FEB-2002 

29-MAR-2002 

23-APR-2002 

06-MAR-2002 

10-APR-2002 

01-MAR-2002 

08-APR-2002 

01-FEB-2002 

10-APR-2002 

19-APR-2002 

22-MAY-2002 

09-JAN-2002 

06-FEB-2002 

26-APR-2002 

13-MAR-2002 

10-APR-2002 

05-JUN-2002 

28-JUN-2002 

01-MAR-2002 

12-APR-2002 

15-MAY-2002 

03-APR-2002 

19-JUN-2002 

27-MAR-2002 

01-MAY-2002 

24-APR-2002 

19-JUN-2002 

22-FEB-2002 

10-APR-2002 

07-JUN-2002 

23-JAN-2002 

23-JAN-2002 

01-FEB-2002 

07-JUN-2002 

21-JUN-2002 

25-JAN-2002 

25-JUN-2002 

18-MAY-2002 

26-JUN-2002 

14-JUN-2002 

19-APR-2002 

10-MAY-2002 

10-MAY-2002 

12-JUN-2002 

21-JUN-2002 

20-FEB-2002 

29-MAR-2002 

04-JAN-2002 

07-JUN-2002 

16-JAN-2002 

20-FEB-2002 

05-JUN-2002 

12-APR-2002 

09-JAN-2002 

22-FEB-2002 

19-JUN-2002 

03-APR-2002 

29-MAR-2002 

08-FEB-2002 

08-MAY-2002 

09-JAN-2002 

25-JAN-2002 

19-JUN-2002 

05-APR-2002 

29-MAR-2002 

08-MAY-2002 

16-UAN-2002 


Case  No. 


02-05-1 821 A 
02-05-1462A 
02-05-2055A 
02-05-1 140A 
02-05-2403A 
01-05-2196P 
01 -05-21 96P 
02-05-0401 A 
02-05-051  OP 
02-05-0975A 
02-05-1 251 A 
02-05-1 488A 
02-05-1 524P 
02-05-0824A 
02-05-2358A 
02-05-2433A 
02-05-281 6A 
02-05-1 001 A 
02-05-1 483A 
02-05-1 681 A 
02-05-1 957A 
02-05-21 12A 
02-05-2884A 
02-05-3382A 
02-05-1 328A 
02-05-1 472A 
02-05-2774A 
02-05-1 736A 
02-05-3200A 
02-05-21 17A 
02-05-251 OA 
02-05-1 665A 
02-05-2191 A 
02-05-1 180A 
02-05-2256A 
02-05-3021 A 
02-05-0492A 
02-05-1 158A 
02-05-1 347A 
02-05-301 8A 
02-05-3316A 
02-05-0706A 
02-05-1 068P 
02-05-2471 A 
02-05-2652A 
02-05-2799A 
02-05-2477A 
02-05-1 854A 
02-05-221 6A 
02-05-2769A 
02-05-2905A 
02-05-1 61 9A 
02-05-1 085A 
02-05-0791 A 
02-05-2791 A 
02-05-0779A 
01-05-1287A 
02-05-2831 A 
02-05-21 39A 
02-05-0921 A 
02-05-1 737A 
02-05-2030A 
02-05-1 21 5A 
02-05-1 733A 
02-05-0225A 
02-05-271  OA 
02-05-0011 A 
02-05-1 204A 
02-05-1 384A 
02-05-2261 A 
02-05-2074A 
02-05-21 16A 
02-05-0661 A 


Type 


Region 


02 

02 

02 

02 

02 

06 

06 

02 

06 

17 

02 

02 
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02 

02 

02 

02 

02 
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02 

02 

02 

02 
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02 
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02 
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02 
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02 

02 

02 
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State 


Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
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Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
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Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 
Ml 


Community 


ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES.  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES.  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  QTY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  CLAIR  SHORES,  CITY  OF  

ST.  LOUIS,  CITY  OF  

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

STERLING  HEIGHTS,  CITY  OF 

SUMPTER,  TOWNSHIP  OF  

SWAN  CREEK.  TOWNSHIP  OF  

TAYMOUTH,  TOWNSHIP  OF 

THOMAS,  TOWNSHIP  OF  

THOMAS,  TOWNSHIP  OF  

THOMAS,  TOWNSHIP  OF  

THOMAS,  TOWNSHIP  OF  

TROY,  CITYOF  

TROY,  CITY  OF  

TROY,  CITYOF  

TROY,  CITYOF  

TROY,  CITYOF  

TROY,  CITY  OF 

TROY,  CITY  OF  

TROY,  CITY  OF 

TROY,  CITY  OF 

TROY,  CITYOF 

TROY,  CITYOF  

UNION.  TOWNSHIP  OF  

UNION,  TOWNSHIP  OF  

UNION,  TOWNSHIP  OF  

VICTOR,  TOWNSHIP  OF  

WARREN,  CITY  OF 

WARREN,  CITY  OF  

WARREN.  CITY  OF  

WARREN,  CITYOF  

WARREN.  CITY  OF  

WATERFORD.  CHARTER  TOWNSHIP  OF 
WATERFORD.  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 


Map  panel 

Detemiination 
date           1 

Case  No. 

Type 

2601270005B 

09-JAN-2002 

02-O5-O806A 

02 

2601270005B 

09-JAN-2002 

02-05-0841 A 

02 

2601270005B 

11-JAN-2002 

02-05-1 029A 

02 

2601270005B 

29-MAR-2002  1 

02-05-1 094A 

02 

2601270005B 

18-JAN-2002 

02-05-11 14A 

02 

2601270005B 

18-JAN-2002 

02-05-1 147A 

02 

2601270005B 

18-JAN-2002 

02-05-11 53A 

02 

2601270005B 

03-APR-2002 

02-05-1 156A 

02 

2601270005B 

30-JAN-2002 

02-O5-1225A 

02 

2601270005B 

22-FE8-2002 

02-05- 1426A 

02 

2601270005B 

13-MAR-2002 

02-05-1429A 

02 

2601270005B 

13-MAR-2002 

02-05-1 522A 

02 

2601270005B 

27-FEB-2002 

02-05- 1776A 

02 

2601270005B 

06-MAR-2002 

02-05- 1834A 

01 

2601270005B 

06-MAR-2002 

02-05- 1835A 

02 

2601270005B 

24-APR-2002 

02-05- 1860A 

02 

2601270005B 

03-APR-2002 

02-05- 1923A 

02 

2601270005B 

26-APR-2002 

02-05-1951A 

02 

2601270005B 

20-MAR-2002 

02-05-1 966A 

02 

2601270005B 

29-MAR-2002 

02-O5-2O99A 

02 

2601270005B 

27-MAR-2002 

02-05-21 56A 

02 

2601270005B 

10-APR-2002 

02-05-2299A 

02 

2601270005B 

17-APR-2002 

02-05-2344A 

02 

2601270005B 

12-APR-2002 

02-05-2362A 

02 

2601270005B 

31-MAY-2002  \  02-05-2486A 

02 

2601270005B 

01-MAY-2002     02-05-2676A 

02 

2601270005B 

08-MAY-2002     02-05-271 5A 

02 

2601270005B 

22-MAY-2002     02-05-2824A 

02 

2601270005B 

17-MAY-2002     02-05-2828A 

02 

2601270005B 

31-MAY-2002     02-05-2866A 

02 

2601270005B 

31-MAY-2002     02-05-2953A 

02 

2601270005B 

19-JUN-2002     02-05-2972A 

02 

2601270005B 

31-MAY-2002     02-05-2979A 

02 

2601270005B 

05-JUN-2002  !  02-05-3006A 

02 

2601270005B 

14-JUN-2002 

02-05-31 83A 

02 

2600850001 B 

08-MAR-2002 

02-05- 1403A 

02 

2601 28001 5F 

21-JUN-2002 

02-05-1 674A 

02 

2601280020E 

03-APR-2002 

02-05- 1868A 

01 

2601 28001 5F 

01-MAY-2002 

02-05-2556A 

02 

2601 28001 5F 

08-MAY-2002 

02-05-2704A 

17 

2602430005C 

18-JAN-2002 

02-05-0654A 

02 

26145C0125D 

22-MAR-2002 

02-05- 1599A 

02 

26145C0250D 

27-FE6-2002 

02-O5-1741A 

02 

26145C0065D 

10-APR-2002 

02-05- 1202A 

02 

26145C0125D 

22-FE6-2002 

02-05- 1550A 

02 

26145C0130D 

13-MAR-2002 

02-05- 1608A 

02 

26145C0130D 

24-MAY-2002 

02-05-2442A 

02 

2601800004E 

20-MAR-2002 

02-05-0995A 

02 

2601800003E 

25-JAN-2002 

02-05- 1044A 

02 

2601800002D 

10-APR-2002 

02-05- 1288A 

02 

2601800004E 

22-MAR-2002 

02-05- 1293A 

02 

2601800004E 

05-APR-2002 

02-05-1 731 A 

02 

2601800004E 

03-APR-2002 

02-05-1 983A 

;         02 

2601800004E 

12-JUN-2002 

02-05-2561 A 

;     02 

2601800004E 

26-JUN-2002 

02-05-2693A 

02 

2601800002D 

08-MAY-2002 

02-05-2702X 

01 

2601800004E 

05-JUN-2002 

02-05-2777A 

02 

2601800004E 

14-JUN-2002 

02-05-2882A 

02 

2608050025A 

27-FE6-2002 

02-05-1 187A 

02 

26073C0308C 

12-APR-2002 

02-05- 1880A 

17 

2608050025A 

22-MAY-2002 

02-05-281 8A 

02 

260720001 OB 

01-FEe-2002 

02-05-071 9A 

02 

2601290005C 

28-JUN-2002 

01-O5-2299P 

05 

2601290010C 

13-FEB-2002 

02-05-0796A 

17 

2601290010C 

03-APR-2002 

02-05-2065A 

02 

2601290010C 

19-APR-2002 

02-05-2420A 

02 

2601 29001 OC 

12-JUN-2002 

02-05-31 52A 

02 

260284001 OB 

25-JAN-2002 

02-05-1 052A 

02 

26028400106 

29-MAR-2002 

02-05-1 284A 

02 

2602840020B 

20-FEB-2002 

02-05-1 402A 

02 

260284001 OB 

24-APR-2002 

02-05-21 95A 

02 

26028400206 

03-MAY-2002 

02-05-2580A 

02 

26028400106 

22-MAY-2002 

02-05-2832A 

02 

58198 
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58199 


Region       State 


Community 


-U 


05  I  Ml 

05  Ml 

05  :  Ml 

05  Ml 

05  Ml 

05   Ml 

05  Ml 

05  Ml 

05  i  Ml 

05  i  Ml 

05  \  Ml 

05  I  Ml 

05  I  Ml 

05  ■  Ml 

05  ........  I  Ml 

05  Ml 

05  Ml 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05   MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  '  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05   MN 

05  MN 

05   MN 

05   MN 

05   MN 

05  MN 

05  MN 

05  MN 

05   MN 

05  MN 

05  MN 

05  MN 

05   MN 

05  MN 

05   MN 

05   MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05   MN 

05   MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  MN 

05  I  MN 


WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 
WATERFORD.  CHARTER  TOWNSHIP  OF 
WATERFORD,  CHARTER  TOWNSHIP  OF 

WHITE  LAKE.  TOWNSHIP  OF  

WHrTE  LAKE,  TOWNSHIP  OF  

WHITEWATER,  TOWNSHIP  OF  

WHITEWATER.  TOWNSHIP  OF  

WILLIAMSTON,  CITY  OF  

WILLIAMSTON.  CITY  OF  

WILLIAMSTON,  CITY  OF  

WILLIAMSTOWN.  TOWNSHIP  OF 

WILLIAMSTOWN,  TOWNSHIP  OF 

WINDSOR,  CHARTER  TOWNSHIP  OF 

WISNER,  TOWNSHIP  OF  

WOODHAVEN.  CITY  OF  

ZILWAUKEE,  CITY  OF  

AITKIN  COUNTY 

AITKIN  COUNTY 

AITKIN  COUNTY 

AITKIN  COUNTY 

AITKIN  COUNTY 

AITKIN  COUNTY 

ANDOVER,  CITY  OF  

ANDOVER.  CITY  OF  

ANOKA  COUNTY 

ANOKA  COUNTY 

ANOKA,  CITY  OF  

BENTON  COUNTY  

BLAINE.  CITY  OF  

BLAINE.  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE.  CITY  OF  

BLAINE,  CITY  OF  

BROOKLYN  PARK.  CITY  OF  

BROOKLYN  PARK,  CITY  OF  

BROOKLYN  PARK,  CITY  OF  

BURNSVILLE,  CITY  OF 

BURNSVILLE,  CITY  OF 

CARVER  COUNTY  

CHAMPLIN,  CITY  OF  

CHISAGO  COUNTY 

CHISAGO  COUNTY  

CLAY  COUNTY  

CLAY  COUNTY  

CLAY  COUNTY  

COON  RAPIDS.CITY  OF  

COON  RAPIDS.CITY  OF 

COON  RAPIDS,CITY  OF  

COON  RAPIDS,CITY  OF  

COON  RAPIDS,CITY  OF  

COON  RAPIDS,CITY  OF  

COON  RAPIDS,CITY  OF  

CORCORAN,  CITY  OF  

CROOKSTON.  CITY  OF  

CROOKSTON,  CITY  OF  

CROOKSTON.  CITY  OF  

CROSSLAKE,  CITY  OF  

CROSSLAKE.  CITY  OF  

CROW  WING  COUNTY  

CROW  WING  COUNTY 

CROW  WING  COUNTY  

CROW  WING  COUNTY  

CROW  WING  COUNTY 

CROW  WING  COUNTY  

DAKOTA  COUNTY  

DAKOTA  COUNTY  

DAKOTA  COUNTY  

DELANO,  CITY  OF  

DOVER,  CITY  OF  

DULUTH,  CITY  OF  


Map  panel 


26028400208 

26028400208 

26028400108 

26028400058 

26047900108 

26047900058 

2607940025A 

2607940025A 

26009400018 

26009400018 

26009400018 

2600950005A 

260095001 OA 

260071 0010C 

26020900028 

2607300005A 

26145C0085D 

270628011 OC 

2706280500B 

2706280325C 

2706280240C 

27062801  IOC 

2706280205C 

270689001 5B 

270689001 58 

27000501 OOA 

2700050050A 

27522704A 

27001 90025B 

2700070005C 

2700070005C 

2700070005C 

2700070005C 

2700070006D 

2700070005C 

2700070005C 

2701520003D 

2701520004C 

2701520004C 

2701020002B 

2701020002B 

2700490050C 

2701 530001 A 

27068201 25B 

2706820200C 

27523501 75C 

2752350200C 

27523501 25C 

27001 10002A 

27001 10001 A 

27001 10002A 

27001 10001 A 

27001 10001 A 

27001 10002A 

27001 101 A 

2701550005C 

2703640002C 

2703640002C 

2703640002C 

2700951  IB 

27009505B 

27009102508 

270091 0250B 

27009102758 

270091 0275B 

27009102008 

27009102758 

27010101758 

27010101758 

27010101758 

2705390001 C 

27109C0357D 

270421 0045C 


Determination 
date 


07-JUN-2002 

28-JUN-2002 

19-JUN-2002 

26-JUN-2002 

25-JAN-2002 

03-APR-2002 

08-MAY-2002 

05-JUN-2002 

15-FE8-2002 

03-APR-2002 

22-MAY-2002 

28-JUN-2002 

12-JUN-2002 

26-JUN-2002 

09-JAN-2002 

13-MAR-20Q2 

12-JUN-2002 

23-JAN-2002 

13-MAR-2002 

27-FEB-2002 

01-MAR-2002 

29-MAR-2002 

24-APR-2002 

30-JAN-2002 

20-FEB-2002 

08-MAR-2002 

26-JUN-2002 

19-JUN-2002 

19-JUN-2002 

16-JAN-2002 

23-JAN-2002 

25-JAN-2002 

06-MAR-2002 

19-JUN-2002 

10-APR-2002 

20-MAR-2002 

16-JAN-2002 

22-FE8-2002 

26-APR-2002 

13-MAR-2002 

17-APR-2002 

17-MAY-2002 

20-MAR-2002 

17-MAY-2002 

01-MAY-2002 

16-JAN-2002 

05-APR-2002 

21-JUN-2002 

22-JAN-2002 

18-JAN-2002 

16-JAN-2002 

20-MAR-2002 

07-FEB-2002 

07-FEB-2002 

10-MAY-2002 

29-MAR-2002 

13-FEB-2002 

03-APR-2002 

28-JUN-2002 

22-FE8-2002 

19-APR-2002 

15-FEB-2002 

10-APR-2002 

08-FEB-2002 

15-FE8-2002 

27-FE8-2002 

03-APR-2002 

09-JAN-2002 

09-JAN-2002 

13-FE8-2002 

08-MAY-2002 

24-APR-2002 

28-JUN-2002 


Case  No. 


02-05-3024A 
02-05-31 03A 
02-05-3221 A 
02-05-3356A 
02-05-0691 A 
02-05-1 695A 
02-05-1 657A 
02-05-2801 A 
02-05-1 583A 
02-05-2068A 
02-05-2797A 
02-05-31 67A 
02-05-31 71 A 
02-05-2773A 
02-05-0883A 
02-05-1 626A 
02-05-3068A 
02-05-0734A 
02-05-1 621 A 
02-05-1 780A 
02-05-1 867A 
02-05-2035A 
02-05-2394A 
02-05- 1231 A 
02-05-1 408A 
02-05-1 51 5A 
02-05-331 3A 
02-05-0032A 
02-05-2300A 
01 -05-0741 A 
02-05-0095A 
02-05-0429A 
02-05-1 276A 
02-05-1 300A 
02-05-1 693A 
02-05-1 976A 
02-05-0704A 
02-05-1 304A 
02-05-201 5A 
02-05-1 228A 
02-05-241 6A 
02-05-2679A 
01-05-3694A 
02-05-2428A 
02-05-2539A 
02-05-0635A 
02-05-21 42A 
02-05-3395A 
01-05-2586P 
02-05-0863A 
02-05-0980A 
02-05-1 164A 
02-05-1 558P 
02-05-1 558P 
02-05-2527A 
02-05-0701 A 
02-05-1 024A 
02-05-21 57A 
02-05-2694A 
02-05-1 427A 
02-05-2382A 
02-05-1 366A 
02-05-1 406A 
02-05-1 463A 
02-05.-1 595A 
02-05-1 81 8A 
02-05-2354X 
02-05-0079A 
02-05-0277A 
02-05-1 389A 
02-05-251 8A 
02-05-2306A 
02-05-31 96A 


Type 


Region 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

01 

02 

02 

01 

02 

02 

01 

02 

01 

02 

01 

01 

01 

02 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

01 

01 

02 

05 

02 

02 

01 

05 

05 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 


Community 


DUNDAS,  CITY  OF 

EAST  BETHEL,  CITY  OF  

EAST  BETHEL,  CITY  OF  

EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 
EAST  GRAND  FORKS,  CITY  OF 

EDEN  PRAIRIE,  CITY  OF  

EDEN  PRAIRIE,  CITY  OF  

EDEN  PRAIRIE,  CITY  OF  

EDEN  PRAIRIE,  CITY  OF  

ELBA,  CITY  OF 

FARIBAULT,  CITY  OF  

FILLMORE  COUNTY  

GREENFIELD,  CITY  OF  

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HAM  LAKE,  CITY  OF 

HARRIS,  CITY  OF  

HERMANTOWN,  CITY  OF  

HERMANTOWN.  CITY  OF  

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

ISANTI  COUNTY 

KASSON,  CITY  OF  

KOOCHICHING  COUNTY  

KOOCHICHING  COUNTY  

KOOCHICHING  COUNTY  

LANESBORO,  CITY  OF 

LE  SUEUR  COUNTY  

LE  SUEUR  COUNTY 

LITTLE  CANADA,  CITY  OF  

MC  LEOD  COUNTY 

MEDINA,  CITY  OF  

MILLE  LACS  COUNTY  

MINNETRISTA,  CITY  OF 

MINNETRISTA,  CITY  OF 

MORRISON  COUNTY  

MORRISON  COUNTY  

MORRISON  COUNTY  

MORRISON  COUNTY  

MORRISON  COUNTY  

MOWER  COUNTY  

MOWER  COUNTY  

NEW  BRIGHTON,  CITY  OF  

NEW  BRIGHTON,  CITY  OF  

NORTHFIELD,  CITY  OF  

OLMSTED  COUNTY 

OLMSTED  COUNTY 

OLMSTED  COUNTY 

OTSEGO,  CITY  OF 

OWATONNA,  CITY  OF 

POLK  COUNTY  

POLK  COUNTY  

POLK  COUNTY  

POLK  COUNTY  

POPE  COUNTY  

PRESTON,  CITY  OF 

PRIOR  LAKE,  CITY  OF  

PRIOR  LAKE,  CITY  OF  


Map  panel 


Detemiination 
date 


Case  No 


Type 


2704030001 A 

27001 2001 OA 

27001 2001 OA 

2752360005C 

2752360005C 

2752360005C 

2752360005C 

2752360005C 

2752360005C 

2752360005C 

2701590005C 

2701590005C 

2701590005C 

2701 59001 OC 

2705270005C 

2704040002C 

2701240025B 

270673001 OC 

27067400058 

2706740005B 

27067400058 

2706740005B 

270674001  OB 

2706740005B 

270674001 OB 

27067400058 

27007100028 

27070800128 

27070800058 

2701970055A 

2701970020A 

2701970075A 

27019700608 

27019700358 

2701970045C 

2701970090A 

2701 97001 OA 

2705810001 A 

2702330006B 

2702330006A 

27023300068 

2701 260001 B 

27079C0425D 

27079C0425D 

2703770002A 

27061 60050C 

27017100038 

27062402008 

270175—088 

270175—028 

27061702258 

27061702908 

27061700258 

27061702008 

27061702908 

27030701 75A 

2703070200A 

27038000058 

27038000058 

27064601508 

27109C0075D 

27109C0075D 

27109C0075D 

2705340032C 

27046300048 

27050301 75B 

27050300508 

27050304758 

27050300258 

270368B 

2701 290001 D 

2704320003C 

2704320004C 


01-MAY-2002 

27-MAR-2002 

08-MAY-2002 

16-JAN-2002 

23-JAN-2002 

22-MAR-2002 

29-MAR-2002 

17-APR-2002 

03-MAY-2002 

08-MAY-2002 

27-FE8-2002 

05-APR-2002 

20-FEB-2002 

29-MAR-2002 

01-MAY-2002 

23-JAN-2002 

22-MAR-2002 

19-JUN-2002 

18-JAN-2002 

30-JAN-2002 

13-FE8-2002 

20-FE8-2002 

15-MAY-2002 

13-MAR-2002 

31-MAY-2002 

19-JUN-2002 

09-JAN-2002 

03-MAY-2002 

31-MAY-2002 

20-MAR-2002 

30-JAN-2002 

19-JUN-2002 

21-JUN-2002 

13-MAR-2002 

05-APR-2002 

10-APR-2002 

12-APR-2002 

08-FEB-2002 

18-JAN-2002 

26-JUN-2002 

26-JUN-2002 

20-MAR-2002 

17-APR-2002 

08-MAY-2002 

16-JAN-2002 

10-APR-2002 

27-FE8-2002 

05-JUN-2002 

25-JAN-2002 

05-JUN-2002 

15-MAY-2002 

15-MAR-2002 

27-MAR-2002 

22-MAY-2002 

10-MAY-2002 

22-MAR-2002 

17-MAY-2002 

15-FEB-2002 

24-APR-2002 

27-FEB-2002 

23-JAN-2002 

16-JAN-2002 

22-FEB-2002 

13-MAR-2002 

30-JAN-2002 

05-APR-2002 

01-MAR-2002 

05-APR-2002 

01-MAY-2002 

12-JUN-2002 

03-MAY-2002 

04-JAN-2002 

27-FE8-2002 


02-05-01 73P 
02-05-21 77A 
02-05-2274A 
02-05-0958A 
02-05-1 31  OX 
02-05-1 830A 
02-05-21 76A 
02-05-2392A 
02-05-2409A 
02-05-2570A 
02-05-0430A 
02-05-0454A 
02-05- 1279A 
02-05- 1692A 
02-05- 1787  A 
02-05-1 188A 
02-05-0950A 
02-05-2231 A 
02-05- 1002A 
02-05- 1203A 
02-05- 1245A 
02-05- 1382A 
02-05-1 743A 
02-05- 1960A 
02-05-31 07X 
02-O5-3332A 
02-05-0844A 
02-05-21 63A 
02-05-2391 A 
02-05-0876A 
02-05-1 162A 
02-05-1 220A 
02-05-1 859A 
02-05-1 878A 
02-05-21 59A 
02-05-2302A 
02-05-23 13A 
02-05-0855A 
02-05-1 092A 
02-05-3323A 
02-05-3381 A 
02-05-1 380A 
02-05-1 963A 
02-05-271 9A 
02-05-0729A 
02-05- 1506A 
02-05- 1269A 
02-05-2523A 
01 -05-3891 A 
02-05-2632A 
02-05-11 93A 
02-05-2050A 
02-05-2078A 
02-05-2647A 
02-05-2657A 
02-05-2082A 
02-05-2447A 
02-05-1490A 
02-05- 1554A 
02-05-1 587A 
01-05-3786A 
02-05- 1120A 
02-05- 1747A 
02-05-0228A 
02-05-1 243A 
02-05- 1573A 
02-05- 1782A 
02-05-1 888A 
02-05-2545A 
02-05-2955A 
02-05-2492A 
02-05-0609A 
02-05- 1590A 


05 
02 
02 
02 
02 
02 
01 
02 
01 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
01 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
MN 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
QH 


Community 


PRIOR  LAKE.  CITY  OF  

PRIOR  LAKE,  CITY  OF  

RAMSEY,  CITY  OF 

RAMSEY,  CITY  OF 

RED  WING,  CITY  OF  

RICE  COUNTY 

RICE  COUNTY 

RICE  COUNTY 

RICE  COUNTY 

RICE  COUNTY 

RICE  COUNTY 

ROCHESTER,  CITY  OF  

ROCKFORD,  CITY  OF  

ROSEAU  COUNTY  

ROSEAU  COUNTY  

ROSEAU  COUNTY  

ROSEAU  COUNTY  

ROSEAU,  CITY  OF 

SHERBURNE  COUNTY 

SHERBURNE  COUNTY 

SHERBURNE  COUNTY 

SHERBURNE  COUNTY 

SHERBURNE  COUNTY 

SHOREVIEW,  CITY  OF  

SHOREVIEW,  CITY  OF  

SHOREVIEW,  CITY  OF  

SHOREVIEW,  CITY  OF  

SHOREVIEW,  CITY  OF  

ST.  CHARLES,  CITY  OF  

ST.  LOUIS  COUNTY 

STEARNS  COUNTY  

STEARNS  COUNTY  

STEARNS  COUNTY  

STEARNS  COUNTY  

STEARNS  COUNTY  

STEARNS  COUNTY  

STEARNS  COUNTY  

STEELE  COUNTY  

STEELE  COUNTY  

STEELE  COUNTY  

WADENA  COUNTY  

WARROAD.  CITY  OF  

WARROAD,  CITY  OF  

WASHINGTON  COUNTY  

WASHINGTON  COUNTY  

WASHINGTON  COUNTY  

WASHINGTON  COUNTY  

WAVERLY,  CITY  OF  

WHITE  BEAR.TOWNSHIP  OF 
WHITE  BEAR.TOWNSHIP  OF 
WHITE  BEAR.TOWNSHIP  OF 

WINONA  COUNTY  

WINONA  COUNTY  

WRIGHT  COUNTY 

WRIGHT  COUNTY 

AKRON,  CITY  OF  

ALLEN  COUNTY  

ASHLAND  COUNTY  

ATHENS,  CITY  OF  

AUGLAIZE  COUNTY  

AUGLAIZE  COUNTY  

AUGLAIZE  COUNTY  

AUGLAIZE  COUNTY  

AVON  LAKE,  CITY  OF  

AVON  LAKE,  CITY  OF  

AVON,  CITY  OF 

AVON,  CITY  OF 

AVON,  CITY  OF 

AVON,  CITY  OF 

BAY  VILLAGE,  CITY  OF 

BEVERLY,  VILLAGE  OF 

BUTLER  COUNTY  

CHAMPAIGN  COUNTY  


Map  panel 


2704320002C 

2704320002C 

270681 001 5B 

27068100058 

270146001 OC 

2706460075B 

27064601008 

2706460025C 

27064601008 

27064600508 

2706460025C 

27109C0142E 

2701 820001 C 

2706330200C 

27063301 OOC 

27063301 25C 

2706330250C 

2704140005C 

27141C0240E 

27141C0245E 

27141C0335E 

27141C0245E 

27141C0245E 

2703840001 B 

27038400018 

27038400018 

2703840001 B 

27038400018 

27053100018 

27041 60575C 

27054602658 

2705460075A 

27054602708 

27054602708 

2705460095A 

27054602658 

27054602708 

27063500708 

27063501008 

27063500708 

27063703008 

27041500018 

27041500018 

27049901258 

27049901258 

27049901258 

27049901258 

27066601 A 

27068800058 

27068800058 

27068800058 

27052501 57C 

2705250200C 

27053400098 

2705340042C 

39052300048 

39075801208 

39075900048 

39001600058 

39011C0090C 

39011C0090C 

39011C0090C 

39011C0090C 

3906028 

39060200028 

39034800050 

3903480005C 

3903480005C 

3903480005C 

39009300018 

3905680001C 

3900370045C 

39005500508 


Determination 
date 


26-APR-2002 

22-MAY-2002 
13-FE8-2002 

13-MAR-2002 
27-FE8-2002 
13-FEB-2002 
25-JAN-2002 
20-FE8-2002 

29-MAR-2002 
14-JUN-2002 
21-JUN-2002 

20-MAR-2002 
12-JUN-2002 
13-FE8-2002 
15-FEB-2002 
15-FE8-2002 

17-MAY-2002 
05-JUN-2002 
04-JAN-2002 
04-JAN-2002 
09-JAN-2002 
01-FEB-2002 

26-APR-2002 
09-JAN-2002 
16-JAN-2002 

03-APR-2002 

15-MAY-2002 
19-JUN-2002 
25-JUN-2002 

24-APR-2002 
09-JAN-2002 

03-MAY-2002 
25-JAN-2002 

06-MAR-2002 

03-MAY-2002 

10-MAY-2002 

10-MAY-2002 

01-MAY-2002 
12-JUN-2002 
07-JUN-2002 
25-JAN-2002 
04-JAN-2002 

15-MAR-2002 
16-JAN-2002 
13-FEB-2002 
28-JUN-2002 
26-JUN-2002 

22-MAY-2002 
20-FE8-2002 

05-APR-2002 

20-MAR-2002 

29-MAR-2002 
08-FE8-2002 
20-FE8-2002 

31-MAY-2002 

22-MAR-2002 
11-JAN-2002 

15-MAR-2002 
10-APR-2002 
09-JAN-2002 

01-MAR-2002 
21-JUN-2002 

03-MAY-2002 
3D-JAN-2002 
01-FE8-2002 
28-JUN-2002 
20-JUN-2002 
15-FEB-2002 

01-MAY-2002 
12-JUN-2002 
26-JUN-2002 
12-JUN-2002 

20-MAR-2002 


Case  No. 


02-05-2546A 
02-05-2823A 
02-05-1 538A 
02-05-1 954A 
02-05-0974A 
02-05-0850A 
02-05-1 134A 
02-05-1 540A 
02-05-21 37A 
02-05-3062A 
02-05-3355A 
02-05-1 473A 
02-05-2633A 
02-05-091 2A 
02-05-1 496A 
02-05-1496A 
02-05-1 884A 
02-05-1 952A 
01-05-3842A 
01-05-3842A 
0^-05-0938A 
02-05-1 331 X 
02-05-2250A 
02-(J5-0570A 
02-05-0835A 
02-05-21 93X 
02-05-2365A 
02-05-2751 A 
02-05-2277A 
02-05-2438A 
02-05-0387A 
02-05-1 119A 
02-05-1 21 3A 
02-05-1 31 2A 
02-05-1 784A 
02-05-2474A 
02-05-2746A 
02-05-2555A 
02-05-3004A 
02-05-3067A 
02-05-1 110A 
02-05-0633A 
02-05-201 9X 
02-05-1 11 7A 
02-05-1 31 8A 
02-05-2854A 
02-05-341 3A 
02-05-2367A 
02-05-1 535A 
02-05-1 801 A 
02-05-2088A 
01-05-1473P 
02-05-0787A 
02-05-1 584A 
02-05-1 822A 
02-05-1469X 
02-05-0388A 
02-05-1 352A 
02-05-2077A 
02-05-0905A 
02-05-1 627A 
02-05-21 18A 
02-05-2521 A 
01 -05-271 3P 
02-05-1 109A 
01-05-665P 
02-05-0982P 
02-05-1 542A 
02-05-2569A 
02-05-1 790A 
02-05-1 078A 
02-05-3058A 
02-05-1 909A 


Type 


Region 


02 
02 
17 
17 
17 
02 
02 
02 
02 
02 
02 
01 
02 
02 
01 
01 
02 
01 
02 
02 
02 
02 
02 
02 
01 
01 
01 
01 
01 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
05 
02 
02 
02 
17 
01 
02 
02 
02 
02 
02 
02 
06 
02 
05 
05 
02 
02 
02 
01 
01 
01 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 
OH 


Community 


CHAMPAIGN  COUNTY  

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF 

COLUMBUS.  CITY  OF 

COLUMBUS,  CITY  OF 

COLUMBUS.  CITY  OF 

COLUK^US.  CITY  OF 

COLUMBUS,  CITY  OF 

CONNEAUT,  CITY  OF 

COSHOCTON.  CITY  OF 

DELAWARE  COUNTY  

DELAWARE.  CITY  OF 

ERIE  COUNTY 

FAIRFIELD.  CITY  OF 

FAIRFIELD,  CITY  OF 

FAIRFIELD,  CITY  OF 

FINDLAY.  CITY  OF 

FINDLAY,  CITY  OF 

FINDLAY.  CITY  OF 

FINDLAY,  CITY  OF 

FINDLAY,  CITY  OF 

FINDLAY,  CITY  OF 

FRANKLIN  COUNTY  

FRANKLIN  COUNTY  

FRANKLIN  COUNTY  

FRANKLIN  COUNTY  

FRANKLIN  COUNTY  

FRANKLIN,  CITY  OF  

FREMONT,  CITY  OF  

FULTON  COUNTY 

FULTON  COUNTY 

GAHANNA.  CITY  OF  

GALLIPOLIS.  CITY  OF  

GATES  MILLS.  VILLAGE  OF 

GEAUGA  COUNTY 

GENOA.  VILLAGE  OF  

GROVE  CITY.  CITY  OF 

GROVE  CITY.  CITY  OF 

GUERNSEY  COUNTY  

HAMILTON  COUNTY  *  

HAMILTON  COUNTY  *  

HAMILTON  COUNTY  *  

HAMILTON  COUNTY  *  

HANCOCK  COUNTY  

HANCOCK  COUNTY  

HOLLAND,  VILLAGE  OF  

HUDSON,  VILLAGE  OF 

HURON  COUNTY  

HURON,  CITY  OF 

JACKSON  COUNTY  

KENT,  CITY  OF 

KENT,  CITY  OF  

KETTERING,  CITY  OF  

KETTERING.  CITY  OF  

KNOX  COUNTY  

KNOX  COUNTY  

KNOX  COUNTY  

LANCASTER.  CITY  OF  

LAWRENCE  COUNTY 

LAWRENCE  COUNTY  *  

LEXINGTON,  VILLAGE  OF  .. 

LICKING  COUNTY 

LORAIN  COUNTY 

LOUISVILLE,  CITY  OF  

LOmSVILLE,  CITY  OF  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  


Map  panel 


39005501108 

39049C0290G 

39049C0138G 

39049C0290G 

39049C0377H 

3904gC0167G 

39049C0270G 

39049C0290G 

39001200108 

39008900058 

39041 C0265J 

39041 C0115J 

3901530075C 

39003800058 

3900380005B 

39003600058 

39076700808 

3902440005C 

3902440004B 

3902440005C 

39024400078 

39024400078 

39049C0045H 

39049C0376H 

39049C0227G 

39049C0064H 

39049C0290G 

3905560005C 

39048601 15B 

3901820025C 

3901820025C 

39049C0186G 

3901880005C 

39059300018 

39019001258 

39061 20001 A 

39049C0328G 

39049C0335G 

39059C0025C 

3902040070B 

39020400958 

3902040040C 

3902040040C 

3907670080B 

39076701108 

39095C0227D 

39066000018 

39077000048 

39015400018 

39029000058 

39045600018 

39045600018 

39041200208 

39041200208 

3903060070C 

39030601 20C 

39030601 OOC 

3901610003D 

39032501458 

39032501 80B 

3906180001D 

39032801758 

39034600408 

39051 60003D 

39051 60002D 

39095C0064D 

39095C02360 

39095C0237D 

39095C0045D 

39095C0042D 

39095C0061D 

39095C0053D 

39095C0061D 


Detemiination 
date 


20-MAR-2002 

17-APR-2002 

27-MAR-2002 

01-MAR-2002 

24-APR-2002 

06-MAR-2002 

27-MAR-2002 

24-APR-2002 

14-JUN-2002 

15-FEB-2002 

12-JUN-2002 

09-JAN-2002 

31-MAY-2002 

13-FEB-2002 

11-JAN-2002 

25-JAN-2002 

01-FEB-2002 

16-JAN-2002 

01-FEB-2002 

27-FEB-2002 

08-MAY-2002 

14-JUN-2002 

04-JAN-2002 

25-JAN-2002 

19-APR-2002 

26-JUN-2002 

15-MAY-2002 

05-APR-2002 

08-MAY-2002 

05-APR-2002 

10-APR-2002 

08-MAY-2002 

12-JUN-2002 

06-MAR-2002 

20-MAR-2002 

21-JUN-2002 

20-MAY-2002 

15-MAR-2002 

06-FEB-2002 

04-APR-2002 

04-APR-2002 

16-JAN-2002 

12-JUN-2002 

16-JAN-2002 

19-APR-2002 

03-APR-2002 

05-JUN-2002 

03-APR-2002 

28-JUN-2002 

31-MAY-2002 

17-MAY-2002 

19-JUN-2002 

10-APR-2002 

05-JUN-2002 

15-MAR-2002 

03-APR-2002 

12-JUN-2002 

26-APR-2002 

12-APR-2002 

29-MAR-2002 

04-JAN-2002 

05-JUN-2002 

20-FEB-2002 

20-FE8-2002 

31-MAY-2002 

28-MAY-2002 

25-JAN-2002 

16-JAN-2002 

08-MAR-2002 

25-JAN-2002 

18-JAN-2002 

08-FEB-2002 

06-FEB-2002 


Case  No. 


Type 


02-05- 1909A 
02-05-0747A 
02-05- 1476A 
02-05-1 642A 
02-05-1 833A 
02-05-1 851 A 
02-05-21 53A 
02-05-2351 A 
02-O5-2952A 
02-05-1 581 A 
02-06-2459A 
02-05-0930A 
02-05-2286A 
02-05-O978A 
02-05- 1003X 
02-05-1 224A 
01 -05-3771 A 
02-05-0086A 
02-05- 1335A 
02-05- 1759A 
02-05-2740A 
02-05-301 7A 
02-05-0847A 
02-05-1 201 A 
02-05-21 38A 
02-05-2401 A 
02-05-2870A 
02-05-2259A 
02-05-2699A 
02-05-0999A 
02-05-1 160A 
02-05-2698A 
02-05-2436A 
02-05-1 864A 
02-05-2031 A 
02-05-3328A 
02-05-1 464P 
02-05- 1823A 
02-05-0956A 
01-05-2359P 
01-05-2359P 
02-05-0440A 
02-05-1 287A 
02-05-11 03A 
02-05-2387A 
02-05-1 329A 
02-05-2059A 
02-05- 1666A 
02-05-2839A 
02-05-21 03A 
02-05-2654A 
02-05-2730A 
02-05-2251 A 
02-05-3035A 
02-05- 1543A 
02-05-1 920A 
02-05-2557A 
02-05- 1797A 
02-O5-2079A 
02-05-1 979A 
02-05-05 17A 
02-05-2974A 
02-05- 1549A 
02-05-1 591 A 
02-05-2047A 
01-05-2963P 
01-05-3742A 
02-05-01 72A 
02-05-061 2A 
02-05-0846A 
02-05-0936A 
02-05-1 208A 
02-05-1 21 6A 


01 

01 

02 

01 

01 

02 

02 

01 

02 

02 

02 

02 

01 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

01 

02 

05 

05 

02 

02 

02 

17 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

05 
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02 

02 

01 

02 
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Region   !   State 


Community 


05  . 

05  . 

05  . 

05  . 

05  . 

05  . 
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OH 
OH 
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LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

LUCAS  COUNTY  

MAHONING  COUNTY 

MAHONING  COUNTY  

MAHONING  COUNTY  

MANSFIELD.  CITY  OF  

MANSFIELD,  CITY  OF  

MASON,  CITY  OF 

MAYFIELD,  VILLAGE  OF  

MEDINA  COUNTY  

MEDINA  COUNTY  

MEDINA  COUNTY  

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY 

MERCER  COUNTY  *  

MIAMI  COUNTY  

MIAMI  COUNTY  

MIAMI  COUNTY  

MIDDLEBURG  HEIGHTS.  CITY  OF 

MUSKINGUM  COUNTY 

NEW  PHILADELPHIA,  CITY  OF 

NEW  PHILADELPHIA,  CITY  OF 

NEWARK,CITY  OF  

NEWTOWN,  VILLAGE  OF  

NORTH  CANTON,  CITY  OF  

NORTH  RIDGEVILLE.  CITY  OF 

NORTH  RIDGEVILLE,  CITY  OF  

OLMSTED  FALLS,  CITY  OF  

OREGON,  CITY  OF  

OREGON,  CITY  OF  

OREGON,  CITY  OF  

OTTAWA  COUNTY  

OTTAWA  COUNTY  

OTTAWA  COUNTY  

OTTAWA  COUNTY  

OTTAWA  COUNTY  

OTTAWA.  COUNTY  

OTTAWA.  VILLAGE  OF  

PARMA,  CITY  OF  

PAULDING  COUNTY 

PERRY  COUNTY  

PICKERINGTON,  VILLAGE  OF 

PORTAGE  COUNTY 

PORTAGE  COUNTY 

PUTNAM  COUNTY  

RAVENNA,  CITY  OF 

REYNOLDSBURG,  CITY  OF 

RICHLAND  COUNTY  

SANDUSKY  COUNTY  

SANDUSKY  COUNTY  

SANDUSKY  COUNTY  

I  SANDUSKY.  CITY  OF  

1  SANDUSKY,  CITY  OF  

SENECA  COUNTY  

SHELBY  COUNTY  

I  SHELBY,  CITY  OF 

I  SPRINGBORO,  CITY  OF 

;  SPRINGFIELD,  CITY  OF  

'  ST.  MARYS,  CITY  OF  

i  STARK  COUNTY  


Map  panel 


39095C0236D 

39095C0062D 

39095C0105D 

39095C0064D 

39095C0145D 

390g5C0053D 

39095C0062D 

39095C0062D 

39095C0061D 

39036701 25B 

3903670050B 

3903670050B 

3904770009C 

3904770009C 

3905590005C 

39011 608D 

3903780005B 

3903780080B 

3903780080B 

39039201006 

3903920075B 

39039201 OOB 

39039201 OOB 

3903920075B 

39039201006 

39039201 OOB 

39039201006 

39039201006 

39039800906 

39039800806 

3903980075C 

39011700016 

39042501 75C 

39078200906 

3905450005C 

3903350002F 

3903200005C 

39052100026 

3903520005C 

3903520005C 

39067200016 

39095C0110D 

39095C0110D 

39095C0110D 

39043200506 

39043202006 

39043201256 

39043201256 

39043202006 

39043201256 

3904720002C 

39012300046 

3907770065D 

3907780070C 

3901620005E 

3g045334C 

39045322C 

39046501006 

39045802A 

39049C0283G 

39047601006 

39048601 206 

39048600756 

39048602006 

390156076 

390156066 

39077900256 

3905030060C 

39047900016 

39056400016 

39073201 80A 

39011C0080C 

39078001026 


Detetminatlon 
date 


Case  No. 


13-FE6-2002 
20-FE6-2002 
13-FEB-2002 
22-FE6-2002 
22-MAR-2002 
01-MAR-2002 
15-MAY-2002 
10-MAY-2002 
26-JUN-2002 
28-FE6-2002 
03-APR-2002 
31-MAY-2002 
10-MAY-2002 
14-JUN-2002 
20-MAR-2002 
23-JAN-2002 
12-APR-2002 
28-JUN-2002 
28-JUN-2002 
11-JAN-2002 
05-APR-2002 
17-APR-2002 
17-MAY-2002 
24-MAY-2002 
31-MAY-2002 
14-JUN-2002 
12-JUN-2002 
05-APR-2002 
24-APR-2002 
03-APR-2002 
12-JUN-2002 
08-JAN-2002 
05-JUN-2002 
22-FE6-2002 
22-FE6-2002 
23-JAN-2002 
27-FE6-2002 
25-JAN-2002 
22-MAY-2002 
10-MAY-2002 
17-APR-2002 
31-MAY-2002 
22-MAY-2002 
21-JUN-2002 
06-FE6-2002 
23-JAN-2002 
05-JUN-2002 
20-FE6-2002 
12-APR-2002 
12-JUN-2002 
20-FE6-2002 
22-MAR-2002 
14-JUN-2002 
01-MAY-2002 
18-JAN-2002 
13-MAR-2002 
22-MAY-2002 
10-MAY-2002 
20-MAR-2002 
22-MAY-2002 
10-MAY-2002 
16-JAN-2002 
11-JAN-2002 
17-APR-2002 
16-JAN-2002 
11-JAN-2002 
16-JAN-2002 
08-MAY-2002 
13-FE6-2002 
24-MAY-2002 
20-FEB-2002 
31-MAY-2002 
08-FE6-2002 


02-05-1 439X 
02-05-1 565A 
02-05-1 651 A 
02-05-1 677A 
02-05-1 758A 
02-05-1 792A 
02-05-2574A 
02-05-2659A 
02-05-3350A 
01-05-653P 
02-05-2049A 
02-05-3008A 
02-05-2745A 
02-05-3051 A 
02-05-1 471 A 
02-05-1 01 7A 
02-05-2347A 
02-05-31 34A 
02-05-31 35A 
02-05-0969A 
02-05-21 64A 
02-05-2404A 
02-05-2692A 
02-05-2756A 
02-05-2958A 
02-05-3094A 
02-05-31 48A 
02-05-1 706A 
02-05-1 883A 
02-05-1 890A 
02-05-2664A 
02-05-0331 P 
02-05-2858A 
02-05-1 368A 
02-05-1 551 A 
02-05-1 181 A 
02-05-1 277A 
02-05-1 167A 
02-05-2449A 
02-05-2589A 
02-05-2423A 
02-05-2350A 
02-05-2778A 
02-05-2873A 
02-05-0753A 
02-05-1 174A 
02-05-1 435A 
02-05-1 486A 
02-05-2076A 
02-05-3223A 
02-05-1 580A 
02-05-2029A 
02-05-3071 A 
02-05-2097A 
02-05-0588A 
02-05-091 8A 
02-05-21 40A 
02-05-251 6A 
02-05-1 907A 
02-05-281 3A 
02-05-1 436A 
01-05-3825A 
02-05-0592A 
02-05-2371 A 
02-05-0949A 
02-05-0966A 
02-05-1 121 A 
02-05-2687A 
02-05-1 441 A 
02-05-2949A 
02-05-1 51 8A 
02-05-2771 A 
02-05-0409A 
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Community 


STARK  COUNTY  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE.  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE.  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

STRONGSVILLE,  CITY  OF  

SUMMIT  COUNTY  

SUMMIT  COUNTY  

SUMMIT  COUNTY  

SYLVANIA,  CITY  OF  

SYLVANIA,  CITY  OF  

SYLVANIA,  CITY  OF  

SYRACUSE,  VILLAGE  OF  

TIPPCITY,  CITY  OF 

TOLEDO.  CITY  OF  

TOLEDO.  CITY  OF  

TOLEDO.  CITY  OF  

TOLEDO.  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO.  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO,  CITY  OF  

TOLEDO.  CITY  OF  

TOLEDO,  CITY  OF 

TOLEDO,  CITY  OF  

TRUM6ULL  COUNTY  

TRUMeULL  COUNTY  

UHRICHSVJLLE,  CITY  OF 

UNION  COUNTY 

UNION  COUNTY 

UNION  COUNTY 

UPPER  ARLINGTON.  CITY  OF 
VALLEY  VIEW,  VILLAGE  OF  ... 

WASHINGTON  COUNTY  

WASHINGTON  COUNTY  

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WESTERVILLE,  CITY  OF 

WHITEHOUSE,  VILLAGE  OF  ... 

WILLIAMS  COUNTY  

WILLIAMS  COUNTY 

WILLIAMS  COUNTY  

WILLIAMS  COUNTY  

WILL0UGH6Y  HILLS,  CITY  OF 

WOOD  COUNTY 

WOOD  COUNTY 

WOOD  COUNTY 


Map  panel 


Detemiination 
date 


Case  No. 


Type 


39078000656 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

3901320005B 

39013200056 

39013200056 

3901320005B 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

39013200056 

3901320005B 

3901320005B 

39013200056 

39078100106 

39078100156 

39078100106 

39095C0054D 

39095C0051D 

39095C0054D 

39039100056 

390401 0005D 

39095C0059D 

39095C0079D 

39095C0232D 

39095C0059D 

39095C0088D 

39095C0231 D 

39095C0059D 

39095C0105D 

39095C0059D 

39095C0079D 

39095C0066D 

39095C0059D 

39095C0059D 

39053501006 

39053501 OOB 

3905470005C 

39080801 OOB 

39080801506 

39080801006 

39049C0137G 

39013400016 

39056601 25B 

39056601256 

39041C0240J 

39049C0064H 

39041C0245J 

39049C0069H 

39041C0245J 

39049C0069H 

39049C0159G 

39095C0216D 

39078500506 

39078500506 

39078501 508 

3907850025B 

3903230004B 

39080901206 

39080900166 

3908090050C 


01-MAY-2002 
04-JAN-2002 
18-JAN-2002 
18-JAN-2002 
15-MAY-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
23-JAN-2002 
25-JAN-2002 
25-JAN-2002 
08-FEB-2002 
08-FEB-2002 
08-FE6-2002 
08-FE6-2002 
08-FE6-2002 
15-FE6-2002 
01-MAR-2002 
01-MAR-2002 
06-MAR-2002 
08-MAY-2002 
24-APR-2002 
05-JUN-2002 
15-FEB-2002 
01-MAY-2002 
05-APR-2002 
21-JUN-2002 
12-JUN-2002 
09-JAN-2002 
04-JAN-2002 
18-JAN-2002 
16-JAN-2002 
26-APR-2002 
05-APR-2002 
04-JAN-2002 
10-MAY-2002 
16-JAN-2002 
19-APR-2002 
01-MAY-2002 
01-MAY-2002 
28-JUN-2002 
08-MAY-2002 
29-MAY-2002 
03-MAY-2002 
20-FEB-2002 
24-APR-2002 
31-MAY-2002 
28-JUN-2002 
17-MAY-.2002 
20-FEB-2002 
19-APR-2002 
12-JUN-2002 
12-JUN-2002 
08-MAR-2002 
08-MAR-2002 
08-APR-2002 
08-APR-2002 
19-JUN-2002 
15-MAY-2002 
06-FEB-2002 
25-JAN-2002 
17-APR-2002 
29-MAY-2002 
05-JUN-2002 
19-JUN-2002 
07-JUN-2002 
07-JUN-2002 


02-05-2533A 
02-05-0899A 
02-05- 1006A 
02-05-1 007A 
02-05- 1008A 
02-05- 1009A 
02-05-1011 A 
02-05-1015A 
02-05-1 099A 
02-05-1 100A 
02-05-1 106A 
02-05-1 136A 
02-05- 1138A 
02-05-1 139A 
02-05-1 175A 
02-05-1214A 
02-05- 1226  A 
02-05- 1450A 
02-05-1 455A 
02-05- 1456A 
02-05- 1460A 
02-05-1 494A 
02-05-1 523A 
02-05- 1675A 
02-05-1816A 
02-05- 1874  A 
02-05-231 2A 
02-05-2434A 
02-05-3020A 
02-05- 1093A 
02-05- 1425A 
02-05-2022A 
02-05-1 768A 
02-05-1 950A 
01 -05-3451 A 
02-05-0727A 
02-05-0867A 
02-05-0886A 
02-05-0911 A 
02-05-09 14P 
02-05-0948A 
02-05- 1095A 
02-05-1 141 A 
02-05-1 892  A 
02-05-2290A 
02-05-2481 X 
02-05-3366A 
02-05- 1563A 
02-05-2827A 
02-05-2377A 
02-05-1 562A 
02-05- 1585A 
02-05-2464A 
02-05- 1770A 
02-05- 1369A 
02-05- 1507A 
02-05-2472A 
01-05-1490P 
01-05-1490P 
01-05-3976P 
01 -05-3976P 
02-05-2 128P 
02-05-2 128P 
02-05-3065A 
02-05- 1893A 
02-05- 1206A 
02-05- 1207A 
02-05-1 31 6A 
02-05-2760A 
02-05-21 41 A 
02-05-2297A 
02-05-2951 A 
02-05-2966A 
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OH 

OH 

VA 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 
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Wl 
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Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 

Wl 


WOODVILLE,  VILLAGE  OF 

WYANDOT  COUNTY  

LOUDOUN  COUNTY  ' 

ALLOUEZ,  VILLAGE  OF 

ALLOUEZ,  VILLAGE  OF 

BARRON  COUNTY 

BARRON  COUNTY  

BAYFIELD  COUNTY 

BAYFIELD  COUNTY  

BAYFIELD  COUNTY  

BEAVER  DAM,  CITY  OF  

BOYCEVILLE,  VILLAGE  OF 

BROOKFIELD,  CITY  OF 

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BROWN  COUNTY  *  

BURNETT  COUNTY  

BURNETT  COUNTY  ' 

CAMPBELLSPORT,  VILLAGE  OF 

CEDARBURG,  CITY  OF  

CHASEBURG,  VILLAGE  OF  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

CHIPPEWA  COUNTY  

COLUMBIA  COUNTY  

COLUMBUS,  CITY  OF 

CUDAHY,  CITY  OF 

DANE  COUNTY* 

DANE  COUNTY* 

DANE  COUNTY*  

DANE  COUNTY* 

DANE  COUNTY*  

DANE  COUNTY* 

DANE  COUNTY*  

DE  FOREST,  VILLAGE  OF  

DE  FOREST,  VILLAGE  OF  

DE  FOREST,  VILLAGE  OF  

DE  PERE,  CITY  OF  

DE  PERE,  CITY  OF  

DE  PERE,  CITY  OF  

DODGE  COUNTY    

DODGE  COUNTY  

DODGE  COUNTY  

DOOR  COUNTY  

DOUSMAN,  VILLAGE  OF  

DUNN  COUNTY  

DUNN  COUNTY  

DUNN  COUNTY 

EAU  CLAIRE  COUNTY 

EAU  CLAIRE,  CITY  OF  

EAU  CLAIRE,  CITY  OF  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC  COUNTY  

FOND  DU  LAC,  CITY  OF  

FOND  DU  LAC.  CITY  OF  


Map  panel 


3904950005B 

3907870050C 

51107C0075D 

55002001 50B 

55005001 25B 

5505680025C 

5505680225C 

5505390008C 

5505390008C 

5505390020B 

5500950001 D 

55011 90001 B 

55047800058 

55002001 25B 

5500200075B 

55002001506 

55002001 25B 

55002001 25B 

55002001 50B 

55002001 50B 

5500320225B 

5500320225B 

5501 330001 B 

55089C0064D 

5504510001 B 

5555490200C 

5555490200C 

5555490275C 

55554901 25B 

5555490200C 

5555490250C 

5555490250C 

550581 0075C 

5500580001 B 

5502720001 B 

5500770500A 

55007701 50C 

55007701 75C 

5500770025C 

55007701 50C 

5500770375A 

55007701 75C 

5500820005C 

5500820005C 

5500820005C 

55002001 25B 

550021 0005C 

550021 0005C 

55009401 45B 

55009401 55B 

55009401 80B 

5501090085A 

5504760065B 

5501180225B 

55011 801 OOA 

55011 801 25A 

5555520225B 

5501 28001 5D 

5501280005D 

55013100606 

5501310070C 

5501310080B 

5501310060B 

55013101 106 

55013100156 

55013101158 

5501310070C 

5501310135D 

5501310135D 

55013101406 

55013101158 

5501310070C 

5501360005D 


Determination 
date 


Case  No. 


26-JUN-2002 

05-JUN-2002 

06-MAY-2002 

15-MAR-2002 

15-MAR-2002 

18-JAN-2002 

24-APR-2002 

10-APR-2002 

10-APR-2002 

05-JUN-2002 

11-JAN-2002 

09-JAN-2002 

27-FEB-2002 

28-JUN-2002 

13-FE6-2002 

15-FE6-2002 

08-MAY-2002 

15-FE6-2002 

06-MAR-2002 

15-MAY-2002 

06-FEB-2002 

10-APR-2002 

19-JUN-2002 

08-MAR-2002 

30-JAN-2002 

27-FEB-2002 

13-MAR-2002 

01-FE8-2002 

13-MAR-2002 

13-MAR-2002 

29-MAR-2002 

10-APR-2002 

27-FEB-2002 

19-APR-2002 

26-APR-2002 

30-JAN-2002 

19-JUN-2002 

27-FE6-2002 

19-JUN-2002 

15-MAY-2002 

10-JUN-2002 

21-JUN-2002 

03-APR-2002 

12-JUN-2002 

26-APR-2002 

04-JAN-2002 

15-MAY-2002 

01-MAY-2002 

13-MAR-2002 

10-MAY-2002 

12-JUN-2002 

19-JUN-2002 

20-FE8-2002 

06-MAR-2002 

01-MAR-2002 

07-JUN-2002 

16-JAN-2002 

01-MAR-2002 

07-JUN-2002 

06-MAR-2002 

16-JAN-2002 

06-FEe-2002 

20-FE8-2002 

17-APR-2002 

01-MAR-2002 

08-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

22-MAY-2002 

29-MAY-2002 

18-JAN-2002 

22-FEB-2002 


02-05-1 652A 
02-05-2566A 
02-03-077P 
02-05-1 263A 
02-05-1 765A 
02-05-0908A 
02-05-2443A 
02-05-2060A 
02-05-2061 A 
02-05-2700A 
02-05-0955A 
02-05-0295A 
02-05-1 735A 
02-05-0462A 
02-05-1 057A 
02-05-1 264A 
02-05- 1280A 
02-05-1 289A 
02-05-1 299A 
02-05-221 3A 
02-05-1 480A 
02-05-1 428A 
02-05-3042A 
02-05-1 179A 
01-05-3989A 
02-05-0554A 
02-05-0937A 
02-05-1 341 A 
02-05-1 61 3A 
02-05-1 61 3A 
02-05-2043A 
02-05-2249A 
02-05-1 671 A 
02-05-2070A 
02-05-1 840P 
02-05-0469A 
02-05-1 387A 
02-05-1 683A 
02-05-1 708A 
02-05-1 987A 
02-05-21 97A 
02-05-2236A 
02-05-0437A 
02-05-0699A 
02-05-2255A 
02-05-0682A 
02-05-1 720A 
02-05-2204A 
02-05-1 41 5A 
02-05-26g6A 
02-05-2973A 
02-05-2081 A 
02-05-1 559A 
02-05-0658A 
02-05-1 751 A 
02-05-2723A 
01-05-3753A 
02-05-1 661 A 
02-05-2727A 
02-05-0478A 
02-05-0826A 
02-05-1 148A 
02-05-1 159A 
02-05-1 168A 
02-05-1 31 3A 
02-05-1 645A 
02-05-1 81 4A 
02-05-21 14A 
02-05-21 62A 
02-05-251 3A 
02-05-2997A 
01-05-3768A 
02-05-0823A 


Type 


Region 


02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
01 
02 
•  01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 
02 
17 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
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Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 
Wl 


Community 


Map  panel 


Detemiination 
date 


Case  No 


Type 


FOND  DU  LAC,  CITY  OF  

FOND  DU  LAC,  CITY  OF  

FOND  DU  LAC.  CITY  OF  

FOND  DU  LAC,  CITY  OF  

FOND  DU  LAC,  CITY  OF  

FOREST  COUNTY 

FOREST  COUNTY 

FOREST  COUNTY 

FOREST  COUNTY 

FOX  POINT.  VILLAGE  OF 

FREMONT,  VILLAGE  OF  

FREMONT,  VILLAGE  OF  

GERMANTOWN,  VILLAGE  OF  ... 

GLENDALE,  CITY  OF 

GLENDALE,  CITY  OF 

GRANT  COUNTY 

GRATIOT,  VILLAGE  OF  

GREEN  BAY,  CITY  OF 

GREEN  6AY,  CITY  OF 

GREEN  COUNTY  

GREEN  LAKE  COUNTY  

GREENFIELD,  CITY  OF  

HALES  CORNERS,  VILLAGE  OF 

HOWARD,  VILLAGE  OF 

HOWARD,  VILLAGE  OF 

HOWARD,  VILLAGE  OF 

HOWARD,  VILLAGE  OF 

IRON  COUNTY  

IRON  COUNTY  

JEFFERSON  COUNTY ,. 

JEFFERSON  COUNTY 

JEFFERSON  COUNTY 

JEFFERSON,  CITY  OF 

KENOSHA  COUNTY 

KEWASKUM,  VILLAGE  OF  

LA  CROSSE  COUNTY  *  

LA  CROSSE  COUNTY  *  

LA  CROSSE  COUNTY  * 

LA  CROSSE,  CITY  OF  

LA  CROSSE,  CITY  OF  

LA  CROSSE,  CITY  OF  

LA  CROSSE,  CITY  OF  

LA  CROSSE,  CITY  OF  

LANGLADE  COUNTY  

LODI,  CITYOF 

MANITOWOC,  CITY  OF  

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARATHON  COUNTY 

MARINETTE  COUNTY  

MARINETTE  COUNTY  

MARINETTE  COUNTY  

MARINETTE  COUNTY  

MARINETTE  COUNTY  

MARQUETTE  COUNTY 

MARQUETTE  COUNTY 

MENASHA,  CITY  OF  

MENASHA,  CITY  OF  

MENASHA,  CITY  OF  

MENASHA,  CITYOF  

MENASHA,  CITY  OF  

MEQUON,  CITY  OF 

MEQUON,  CITY  OF 

MERRIMAC,  VILLAGE  OF 

MIDDLETON,  CITY  OF 

MILWAUKEE,  CITY  OF  

MUSKEGO,  CITY  OF 

MUSKEGO.  CITY  OF 


55013600050 

5501360005D 

5501360005D 

5501360005D 

5501360005D 

5506030001 A 

5506030001 A 

5506030009A 

5506030001 A 

550274018 

5504960001 C 

5504960001 C 

550472001  IB 

5502750005C 

5502750005C 

55555703008 

5502290001 C 

550022001 OE 

550022001 5E 

55015701058 

5501650004A 

55027700018 

550524000 1C 

55002300058 

55002300058 

55002300058 

55002300058 

55018200088 

55018200088 

55019100508 

55019102508 

55019101508 

55556100018 

55052300508 

5504740001 C 

55021 70120A 

55021 701 20A 

55021 701 20A 

55556200058 

55556200058 

55556200088 

55556200058 

55556200058 

55057601558 

55006100018 

550240048 

55024503758 

55024504258 

55024504008 

55024503758 

55024505258 

55024503758 

55024505258 

55024501258 

55025907558 

55025907658 

55025907658 

55025902758 

55025907658 

55060101258 

55060100758 

55051 00005C 

55051 00005C 

55051 00005C 

55051 00005C 

55051 00005C 

55089C0085D 

55089C0090D 

55111C0575D 

5500870002C 

55027800158 

55048600018 

55048600058 


16-JAN-2002 

06-FE8-2002 

08-MAR-2002 

13-MAR-2002 

15-MAY-2002 

20-FEB-2002 

27-FEB-2002 

26-APR-2002 

07-JUN-2002 

10-APR-2002 

09-JAN-2002 

06-MAR-2002 

12-JUN-2002 

16-JAN-2002 

14-JUN-2002 

31-MAY-2002 

14-JUN-2002 

01-FE8-2002 

03-APR-2002 

21-JUN-2002 

27-FE8-2002 

18-JAN-2002 

13-MAR-2002 

20-MAR-2002 

05-APR-2002 

17-APR-2002 

26-APR-2002 

06-FEB-2002 

03-MAY-2002 

15-MAR-2002 

24-APR-2002 

21-JUN-2002 

12-JUN-2002 

12-JUN-2002 

11-JAN-2002 

20-MAR-2002 

24-APR-2002 

05-JUN-2002 

22-FE8-2002 

22-MAR-2002 

22-MAR-2002 

22-MAY-2002 

12-JUN-2002 

10-APR-2002 

20-MAR-2002 

20-MAR-2002 

27-FEB-2002 

11-JAN-2002 

11-JAN-2002 

30-JAN-2002 

06-MAR-2002 

10-APR-2002 

10-APR-2002 

07-JUN-2002 

08-MAR-2002 

08-FEB-2002 

20-FE8-2002 

03-APR-2002 

10-APR-2002 

08-MAR-2002 

26-APR-2002 

30-JAN-2002 

13-FEB-2002 

27-FE8-2002 

08-MAY-2002 

26-APR-2002 

08-MAR-2002 

24-APR-2002 

11-JAN-2002 

10-APR-2002 

21-JUN-2002 

31-MAY-2002 

03-MAY-2002 


02-05-1 102A 
02-05-1 396A 
02-05-1 91 7A 
02-05- 1921 A 
02-05-2642A 
02-05-1 746A 
02-05-1 756A 
02-05-2460A 
02-05-31 74A 
02-05-2373A 
02-05-0909A 
02-05- 1862A 
02-05-2811 A 
02-05- 1021 A 
02-05- 1899A 
02-05-2803A 
02-05-1 772A 
02-05- 1042A 
02-05- 1504A 
02-05-3247A 
02-05-1 779A 
02-05-0954A 
02-05- 1939  A 
02-05-01 35A 
02-05-1 764A 
02-05- 1942A 
02-05-2201 A 
02-05-1 211 A 
02-05-2682A 
02-05-1 962A 
02-05-2440A 
02-05-2684A 
02-05-3061 A 
02-05-1 763A 
02-05-0508A 
02-05-1 296A 
02-05-21 99A 
02-05-2229A 
02-05-0707A 
02-05-1 71 3A 
02-05-1 723A 
02-05-1 381 A 
02-05-321 IX 
02-05-1 769  A 
02-05- 1670A 
02-05-1481A 
02-05-0530A 
02-05-0960A 
02-05-0984A 
02-05-1 196A 
02-05- 1762A 
02-05-2073A 
02-05-2073A 
02-05-2441 A 
02-05- 1339A 
02-05- 1443A 
02-05-1461A 
02-05-1 904  A 
02-05-1 91 3A 
02-05- 1536A 
02-05-1914A 
02-05- 1067A 
02-05- 1281 A 
02-05-1 323A 
02-05-2220A 
02-05-2221 A 
02-05-1 370A 
02-05-2444A 
02-05-1 01 8A 
02-05- 1295A 
02-05- 1357A 
02-05-2467A 
02-05-2660A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
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58207 


Region       State 


Community 


Map  panel 


05  Wl 

05  Wl 

05   Wl 

05   Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05   Wl 

05  Wl 

05  Wl 

05  '  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05   Wl 

05  Wl 

05  Wl 

05   Wl 

05  Wl 

05   Wl 

05   Wl 

05   Wl 

05   Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  ..." Wl 

05  Wl 

05   Wl 

05  Wl 

05  Wl 

05   Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  i  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  Wl 

05  '  Wl 

05  Wl 

05  I  Wl 

05  '  Wl 

05  Wl 

05  Wl 

05  ;  Wl 

05  i  Wl 

05  I  Wl 

05  i  Wl 

05  Wl 


NEOSHO,  VILLAGE  OF 

NEW  BERLIN.  CITY  OF  

NEW  LONDON,  CITY  OF  

NEW  LONDON,  CITY  OF  

OCONTO  COUNTY  

OCONTO  COUNTY  

OCONTO,  CITY  OF  

OCONTO,  CITY  OF  

ONEIDA  COUNTY  

ONEIDA  COUNTY  

OSHKOSH,  CITY  OF  

OUTAGAMIE  COUNTY 

OUTAGAMIE  COUNTY 

OUTAGAMIE  COUNTY 

OZAUKEE  COUNTY  

PEPIN  COUNTY  

PIERCE  COUNTY 

PITTSVILLE.  CITY  OF  

PORTAGE,  CITY  OF  

PRAIRIE  DU  CHIEN,  CITY  OF 

RACINE  COUNTY 

RACINE  COUNTY  

RACINE  COUNTY 

RACINE  COUNTY 

RACINE  COUNTY 

RACINE  COUNTY 

RHINELANDER,  TOWN  OF  .... 

RICHLAND  COUNTY  

RICHLAND  COUNTY  

RICHLAND  COUNTY  

RICHLAND  COUNTY  

RIPON,  CITY  OF  

RIPON,  CITYOF 

ROCK  COUNTY  

ROCK  COUNTY 

ROCK  COUNTY 

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

RUSK  COUNTY  

SAUK  COUNTY  

SAUK  COUNTY  

SAUK  COUNTY  

SAUK  COUNTY  

SAUK  COUNTY  

SAWYER  COUNTY 

SAWYER  COUNTY 

SAWYER  COUNTY 

SCHOFIELD,  CITY  OF  

SEYMOUR,  CITYOF 

SHAWANO  COUNTY 

SHAWANO  COUNTY 

SHAWANO  COUNTY 

:  SHAWANO  COUNTY 

SHEBOYGAN  COUNTY  *  

!  SHELL  LAKE.  CITY  OF  

1  SHIOCTON,  VILLAGE  OF  

SILVER  LAKE,  VILLAGE  OF  .. 
;  STEVENS  POINT,  CITY  OF  ... 
I  STURGEON  BAY,  CITY  OF  ... 

SUPERIOR.  CITY  OF  

SUSSEX,  VILLAGE  OF 

j  TREMPEALEAU  COUNTY  *  .. 
TREMPEALEAU  COUNTY  *  .. 
TREMPEALEAU  COUNTY  *  .. 

VERNON  COUNTY  

'  VERNON  COUNTY 


5501 040001 B 

5504870004E 

5503080001 A 

55030801 A 

5502940295A 

5502940285A 

5502970001 B 

5502970002B 

55085C0250B 

55085C0200B 

550511 001 OD 

55030201 OOC 

5503020050B 

5503020075B 

55089C0065D 

5555701 8C 

555571 0025B 

55141C0245F 

5500630005B 

55557302A 

550347001 OB 

550347001 OB 

5503470045B 

5503470045B 

550347001 OB 

5503470045B 

55085C0328B 

5503560075B 

5503560200B 

55035601 20B 

55035601 75B 

5501400001B 

5501400001B 

5503630090A 

5503630060A 

55036301 05A 

5506020245B 

5506020225B 

5506020245B 

5506020230B 

5506020240B 

5506020230B 

5506020240B 

5506020240B 

5506020245B 

5506020225B 

55111C0200D 

55111C0200D 

55111C0575D 

55111C0200D 

55111C0525D 

55059100506 

550591 0225B 

55059100458 

5555790001 C 

5505340001 A 

55041 201 50B 

5504 1201 SOB 

55041201 50B 

55041 201 50B 

5504240025B 

5504690001 E 

5503090001 B 

5502100005B 

5503420005B 

5501110005B 

55011 60001 C 

5504900001 C 

555585— 16A 

555585— 11A 

555585— 15A 

5504500025B 

55045001 SOB 


Detetmination 
date 


Case  No. 


Type 


Region 


25-JAN-2002 
20-FEB-2002 
01-MAR-2002 
05-JUN-2002 
01-MAY-2002 
12-APR-2002 
27-FEB-2002 
01-MAY-2002 
08-MAR-2002 
31-MAY-2002 
05-JUN-2002 
13-FEB-2002 
29-MAR-2002 
31-MAY-2002 
13-MAR-2002 
15-MAY-2002 
07-JUN-2002 
22-MAR-2002 
13-MAR-2002 
20-FEB-2002 
26-APR-2002 
27-MAR-2002 
08-FEB-2002 
06-MAR-2002 
14-JUN-2002 
26-JUN-2002 
22-FEB-2002 
09-JAN-2002 
30-JAN-2002 
27-FEB-2002 
05-APR-2002 
11-JAN-2002 
27-FEB-2002 
27-FEB-2002 
10-APR-2002 
14-JUN-2002 
11-JAN-2002 
06-FEB-2002 
30-JAN-2002 
06-FEB-2002 
06-FEB-2002 
27-FEB-2002 
27-FEB-2002 
22-FEB-2002 
27-FEB-2002 
07-JUN-2002 
22-MAR-2002 
23-JAN-2002 
05-APR-2002 
19-APR-2002 
28-JUN-2002 
30-JAN-2002 
17-APR-2002 
05-JUN-2002 
01-MAY-2002 
20-MAR-2002 
13-MAR-2002 
12-APR-2002 
27-MAR-2002 
17-APR-2002 
22-FEB-2002 
05-JUN-2002 
09-JAN-2002 
19-JUN-2002 
03-APR-2002 
15-MAY-2002 
14-JUN-2002 
27-FEB-2002 
26-APR-2002 
26-APR-2002 
24-MAY-2002 
29-MAR-2002 
19%JUN-2002 


02-05-079SA 
02-05-0924A 
02-05-0406A 
02-05-301 9A 
02-05-1 252A 
02-OS-1773A 
02-05-1 61 7A 
02-05-1 927A 
02-05-1 794A 
02-05-3089A 
02-05-2226A 
02-05-0939A 
02-05-2083A 
02-05-2281 A 
02-05-1 51 9A 
02-05-2779A 
02-0S-2895A 
02-05-21 13A 
02-05-1 91 6A 
02-05-1 601 X 
02-05-0264A 
02-05-0728A 
02-05-1448A 
02-05-1 924A 
02-05-31 72A 
02-05-3368A 
02-05-1 41 8A 
02-05-0983A 
02-0S-1012A 
02-05-1 624A 
02-05-21 94A 
02-05-091 SA 
02-05-1 157A 
02-05-1 130A 
02-05-2144A 
02-05-2851 A 
02-05-0566A 
02-05-0882A 
02-05-0933A 
02-05-1 362A 
02-05-1 362A 
02-05-1 395A 
02-05-1 395A 
02-05-1 398A 
02-05-1 430A 
02-05-2S43A 
02-05-1 183A 
02-05-1 186A 
02-0S-1672A 
02-05-1678A 
02-05-31 70A 
02-05-1 023A 
02-05-2475A 
02-05-2849A 
02-05-2143A 
02-05-1 876A 
02-05-1 353A 
02-05-1 805A 
02-05-21 68A 
02-05-2432A 
02-05-1 273A 
02-05-3047A 
02-05-0990A 
02-05-21 86A 
02-05-2051 A 
02-05-2524A 
02-05-2999A 
02-05-0970A 
01-0S-2930A 
02-05-071 3A 
02-05-2003A 
02-05-1 169A 
02-05-1 178A 
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AR 
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AR 
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AR 
AR 
AR 
AR 
AR 


Community 


VERNON  COUNTY 

WASHBURN  COUNTY  

WASHBURN  COUNTY  

WASHBURN  COUNTY  

WASHBURN  COUNTY  

WASHINGTON  COUNTY  

WASHINGTON  COUNTY  

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUKESHA  COUNTY 

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPACA  COUNTY  

WAUPUN,  CITY  OF 

WAUPUN.  OTY  OF  

WAUPUN,  CITY  OF 

WAUPUN,  CITY  OF  

WAUPUN,  CITY  OF  

WAUSHARA  COUNTY 

WAUWATOSA,  CITY  OF  

WINNEBAGO  COUNTY  *  

WINNEBAGO  COUNTY  *  

WINNEBAGO  COUNTY  *  

WINNEBAGO  COUNTY  *  

WOOD  COUNTY 

WOOD  COUNTY 

WOOD  COUNTY 

WOOD  COUNTY 

ARKANSAS  COUNTY 

ASHLEY  COUNTY 

BENTON  COUNTY  

BENTON.  CITY  OF  

BENTONVILLE,  CITY  OF  

BENTONVILLE,  CITY  OF  

BENTONVILLE,  CITY  OF  

BRADLEY  COUNTY  

BRADLEY  COUNTY  

CABOT.  CITY  OF 

CABOT.  CITY  OF 

CLARK  COUNTY  

CLEBURNE  COUNTY 

CLEBURNE  COUNTY 

CLEBURNE  COUNTY 

CONWAY.  CITY  OF 

CRAWFORD  COUNTY  

DUMAS,  CITYOF  

ELKINS,  CITY  OF  

ELKINS.  CITY  OF  

FAYETTEVILLE,  CITY  OF  

FAYETTEVILLE.  CITY  OF  

FAYETTEVILLE,  CITY  OF  

FAYETTEVILLE,  CITY  OF  

FORT  SMITH,  CITY  OF 

FORT  SMITH,  CITY  OF 

FORT  SMITH.  CITY  OF 

FORT  SMITH,  CITY  OF 

GARLAND  COUNTY 

GARLAND  COUNTY 

HARDY,  CITY  OF  

HARRISON.  CITY  OF  

HELENA,  CITY  OF 

HORSESHOE  BEND,  CITY  OF 
HORSESHOE  BEND,  CITY  OF 


Map  panel 


5504S00025B 
55060601 25B 
5S06060075B 
5506060075B 
55060602006 
55047100656 
55047100206 
55047600656 
55047600600 
550476001 56 
5604760040C 
55047601 206 
55047600206 
55047600556 
55047600206 
55049201 ISA 
55049202056 
55049202106 
55049201 30A 
5504920090A 
55049201 S5A 
55049201 SSA 
5504920030A 

ssoioeoooiE 

5501080001 E 

5501080001 E 

5501 080001 E 

5501080001 E 

55054003006 

55028400056 

S505370050C 

5505370075C 

5505370075C 

5505370075C 

55141C0100E 

55141C0400E 

55141C0420E 

55141C0420E 

05041800046 

05000300256 

05007C0100E 

05019200056 

05007C0155H 

05007C0044F 

05007C0044F 

05042002006 

0504200250B 

05044800206 

0503090005C 

05042202756 

0504240025C 

05042401 OOC 

05042401 25C 

05045C0130F 

05033C0170G 

0500670005C 

05143C0115E 

05143C0115E 

05143C0084D 

05143C0084D 

05143C0091D 

05143C0083D 

05501 3001 OD 

05501 3001 5D 

05501 3001 OD 

05501 3001 5D 

05051C0050C 

05051 C0154C 

05033000016 

0500200003C 

05016800056 

05025600056 

05025600106 


Detennlnation 
date 


28-JUN-2002 

27-MAR-2002 

27-MAR-2002 

12-APR-2002 

07-JUN-2002 

22-FE6-2002 

08-MAR-2002 

01-FE6-2002 

19-APR-2002 

27-MAR-2002 

29-MAR-2002 

17-APR-2002 

19-JUN-2002 

19-JUN-2002 

28-JUN-2002 

09-JAN-2002 

01-FE6-2002 

01-FE6-2002 

23-JAN-2002 

13-FE6-2002 

20-MAR-2002 

22-MAR-2002 

24-APR-2002 

13-FE6-2002 

01-FE6-2002 

13-FEe-2002 

22-MAY-2002 

05-JUN-2002 

27-FE8-2002 

12-APR-2002 

23-JAN-2002 

08-FE6-2002 

06-MAR-2002 

19-JUN-2002 

20-FE6-2002 

13-MAR-2002 

12-JUN-2002 

22-MAY-2002 

13-FE6-2002 

13-MAR-2002 

12-JUN-2002 

16-JAN-2002 

06-MAR-2002 

25-JAN-2002 

29-MAR-2002 

01-MAR-2002 

01-MAR-2002 

13-MAR-2002 

03-MAY-2002 

10-MAY-2002 

12-MAR-2002 

12-MAR-2002 

12-MAR-2002 

06-MAR-2002 

01-MAY-2002 

22-MAY-2002 

20-MAR-2002 

05-JUN-2002 

29-MAR-2002 

22-MAY-2002 

21-JUN-2002 

13-MAR-2002 

31-MAY-2002 

12-JUN-2002 

04-JAN-2002 

04-JAN-2002 

11-JAN-2002 

13-FE6-2002 

15-FE6-2002 

08-MAY-2002 

10-APR-2002 

13-FE6-2002 

13-FE6-2002 


Case  No. 


Type 


02-05-3007A 

02-05-1 91 OA 

02-05-2058A 

02-05-2069A 

02-05-31 57A 

02-05- 1087A 

02-05-1911 A 

02-05-021 6A 

02-05-0972A 

02-05-1 474A 

02-05-1 578A 

02-05-241 9A 

02-05-2755A 

02-05-2848A 

02-05-3224A 

01-05-3797A 

02-05-0509A 

02-05-0509A 

02-05-0529A 

02-05-1 383A 

02-05-1 643A 

02-05-1 654A 

02-05-2268A 

02-05-1 333A 

02-05-1 342A 

02-05- 1544A 

02-O5-2587A 

02-05-3066A 

02-05-0586A 

02-05-0646A 

02-05- 1058A 

02-05- 1266A 

02-05- 1704A 

02-05-1 725A 

02-O5-O862A 

02-05-1 131 A 

02-05-21 73A 

02-05-2798A 

01-06-1618A 

02-06-1 043A 

02-06-1 591 A 

02-06-329A 

02-06-332A 

02-06-685A 

02-06-888A 

02-06-909A 

02-06-909A 

02-06-122A 

02-06-852A 

02-06-8S0A 

02-06-784P 

02-06-784P 

02-06-784P 

02-06-671 A 

02-06- 1432A 

02-06-330A 

02-06-1 109A 

02-06-1612A 

02-06-1 034A 

02-O6-165OA 

02-O6-1873A 

02-06-581 A 

01-06-1837P 

02-06-1 131A 

02-O6-269A 

02-06-269A 

02-06-327A 

02-06-816A 

01-06-1804A 

02-06- 1346A 

02-06-1 193A 

02-06-680A 

02-06-680A 
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Region 
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State 
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AR 
AR 
AR 
AR 
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AR 
AR 
LA 
LA 
LA 
LA 


Community 


HOT  SPRING  COUNTY 

HOT  SPRING  COUNTY 

JACKSONVILLE,  CITY  OF  . 
JACKSONVILLE,  CITY  OF  . 
JACKSONVILLE,  CITY  OF  . 

JOHNSON,  CITY  OF  

JONESBORO,  CITY  OF  

JONESBORO,  CITY  OF  

JONESBORO,  CITY  OF  

LAWRENCE  COUNTY 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK.  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LITTLE  ROCK,  CITY  OF 

LOWELL,  CITY  OF  

MORRILTON,  CITY  OF  

PERRY  COUNTY 

PERRY  COUNTY 

PERRY  COUNTY 

PERRY  COUNTY 

PERRYVILLE.  CITY  OF 

POCAHONTAS,  CITY  OF  ... 
POCAHONTAS,  CITY  OF  ... 

POPE  COUNTY  

PULASKI  COUNTY  

PULASKI  COUNTY  

PULASKI  COUNTY  

PULASKI  COUNTY  

ROGERS,  CITY  OF  

ROGERS,  CITY  OF  

ROGERS,  CITY  OF  

ROGERS,  CITY  OF  

ROGERS,  CITY  OF 

RUSSELLVILLE.  CITY  OF  ., 

SEBASTIAN  COUNTY  

SHARP  COUNTY 

SHARP  COUNTY 

SHERWOOD,  CITY  OF  

SHERWOOD,  CITY  OF  

SHERWOOD,  CITY  OF  

SPRINGDALE,  CITY  OF 

SPRINGDALE,  CITY  OF 

STUTTGART,  CITY  OF  

STUTTGART,  CITY  OF  

TEXARKANA,  CITY  OF  

VAN  BUREN,  CITY  OF  

WASHINGTON  COUNTY  .. 
WASHINGTON  COUNTY  .. 

WEST  FORK,  CITY  OF  

WEST  MEMPHIS.  CITY  OF 
WEST  MEMPHIS,  CITY  OF 

WYNNE,  CITY  OF 

WYNNE,  CITY  OF 

WYNNE,  CITY  OF 

YELLVILLE  ,  CITY  OF  

ALEXANDRIA,  CITY  OF  . ... 
ALEXANDRIA,  CITY  OF  ... 
ALEXANDRIA,  CITY  OF  . ... 
ALLEN  PARISH 


Map  panel 


0504370001 B 

0504370001 B 

0501 80001 OE 

0501800005E 

0501 80001 OE 

05143C0082D 

05031 C0043C 

05031 C0039C 

05031 C0132C 

05044301 25C 

0501810111F 

0501810043F 

0501810043F 

0501810064F 

0501810043F 

0501810044F 

0501810044F 

0501810044F 

0501810043F 

0501810044F 

0501810043F 

0501810037F 

0501810043F 

0501810041F 

05018101 13F 

0501810064F 

0501810037F 

0501810037F 

05007C0164E 

05004400058 

05105C0129B 

05105C01506 

05105C0050C 

05105C0150B 

05105C0129B 

0501830003B 

0501830003B 

050458001 2A 

0501790279D 

0501790258E 

0501790445D 

0501790254D 

05007C0162F 

05007001 55H 

05007C0165F 

05007C0152H 

05007C0155H 

0501780036D 

05046224D 

05046413A 

0504641 3A 

0502350002E 

0502350002E 

0502350001 E 

05143C0016C 

05143C0016C 

0500020005C 

0500020005C 

0501370058C 

05033C0170G 

05143C0082D 

05143C0085D 

05143C0170C 

05005500180 

050055001 8D 

0500600005B 

0500600005B 

0500600005B 

0501 3601 B 

2201 46001 5F 

2201 46001 OF 

220146001 5F 

2200090225B 


Detemnination 
date 


06-MAR-2002 

09-JAN-2002 

03-JAN-2002 

17-MAY-2002 

04-JAN-2002 

24-MAY-2002 

17-APR-2002 

22-MAR-2002 

29-MAY-2002 

26-JUN-2002 

13-MAR-2002 

10-APR-2002 

26-APR-2002 

12-APR-2002 

03-MAY-2002 

10-MAY-2002 

31-MAY-2002 

31-MAY-2002 

29-MAR-2002 

09-JAN-2002 

09-JAN-2002 

10-MAY-2002 

01-FEB-2002 

15-FEB-2002 

06-FEB-2002 

27-FEB-2002 

13-FEB-2002 

01-MAY-2002 

14-JUN-2002 

19-JUN-2002 

12-APR-2002 

12-APR-2002 

24-MAY-2002 

21-JUN-2002 

16-JAN-2002 

08-MAY-2002 

05-JUN-2002 

12-JUN-2002 

04-JAN-2002 

24-APR-2002 

06-FEB-2002 

12-JUN-2002 

30-JAN-2002 

24-APR-2002 

18-JAN-2002 

23-JAN-2002 

13-MAR-2002 

24-APR-2002 

27-FEB-2002 

24-APR-2002 

0&%)UN-2002 

17-APR-2002 

27-FEB-2002 

25-JAN-2002 

26-JUN-2002 

26>JUN-2002 

07-JUN-2002 

04-JAN-2002 

09^AN-2002 

27-MAR-2002 

08-MAR-2002 

08-MAR-2002 

01-MAR-2002 

06-MAR-2002 

22-MAR-2002 

11-JAN-2002 

22-MAY-2002 

29-MAY-2002 

15-FEB-2002 

26-JUN-2002 

16-JAN-2002 

20-FEB-2002 

01-MAY-2002 


Case  No. 


02-06-1016A 
02-06-1 12A 
01-06-1459A 
02-06-1 466A 
02-06-388A 
02-06-1 723A 
02-06-1200A 
02-06-587A 
02-06-951 A 
02-06-1 526A 
02-06-1 032A 
02-06-1 063A 
02-06-1 21 8A 
02-06-1 277A 
02-06-1 292A 
02-06-1 480A 
02-06-1 527A 
02-06-1 578A 
02-06-433A 
02-06-492A 
02-06-505A 
02-06-558A 
02-06-61 2A 
02-06-61 5A 
02-06-706A 
02-06-751 A 
02-06-802A 
02-06-8g6A 
02-06-1 053A 
02-06-1 701 A 
02-06-1 194A 
02-06-1 194A 
02-06-1 670A 
02-06-1 878A 
02-06-392A 
02-06-855A 
02-06-879A 
02-06-1 571 A 
01-06-1401A 
02-06-1 159A 
02-06-694A 
02-06-71 7A 
02-06-1 21 A 
02-06-1 361 A 
02-06-411 A 
02-06-649A 
02-06-834A 
02-06-503A 
02-06-91 8A 
02-06-1 389A 
02-06-1 529A 
02-06-1 323A 
02-06-391A 
02-06-435A 
02-06-1 693A 
02-06-1 778A 
02-06-1 780A 
02-06-273A 
02-06-1 82A 
02-06-620A 
01-06-072A 
01-06-072A 
02-06-965A 
02-06-1 01 5A 
02-06-91 4A 
02-06-552A 
02-06-756A 
02-06-757A 
02-06-722A 
02-06-1 923A 
02-06-496A 
02-06-81 5A 
02-06-1 475A 
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State 
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LA 
LA 
LA 
LA 


Community 


ALLEN  PARISH 

ALLEN  PARISH 

ALLEN  PARISH 

ALLEN  PARISH 

ALLEN  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

ASCENSION  PARISH 

AVOYELLES  PARISH 

AVOYELLES  PARISH 

BOGALUSA,CITy  OF  

BOSSIER  CITY,  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY,  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OE 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  QTY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY,  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  CITY.  CITY  OF 

BOSSIER  PARISH 

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH  

BOSSIER  PARISH 

BOSSIER  PARISH  

BREAUX  BRIDGE.  TOWN  OF 

CADDO  PARISH  

CADDO  PARISH  

CADDO  PARISH  

CADDO  PARISH  

CALCASIEU  PARISH 

CALCASIEU  PARISH 

CALCASIEU  PARISH 

CALCASIEU  PARISH 

CATAHOULA  PARISH  

CATAHOULA  PARISH  

CLAIBORNE  PARISH  

CLAIBORNE  PARISH  

DENHAM  SPRINGS.  CITY  OF 
DENHAM  SPRINGS.  CITY  OF 
DENHAM  SPRINGS.  CITY  OF 
DENHAM  SPRINGS,  CITY  OF 
DENHAM  SPRINGS.  CITY  OF 


Map  panel 


2200090225B 
2200090225B 
22000902256 
2200090225B 
22000e0225B 
22001 30040B 
22001 30045C 
2200130120C 
22001 30045C 
2200130040B 
22001300406 
22001 30045C 
22001 30045C 
22001 30040B 
22001 30040B 
22001 90075B 
22001 90075B 
22023200056 
22003102956 
2200330030C 
220033001 OC 
22003103156 
22003102956 
2200330005C 
2200330030C 
22003102956 
2200330030C 
22003103156 
22003102856 
2200330030C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
2200330005C 
2200330030C 
2200330030C 
22003102406 
22003102956 
22003103056 
22003102856 
22003103056 
22003102856 
22003103056 
22003103156 
22003103156 
22003102856 
22003102956 
220031(^856 
22003102856 
22003104356 
22003102856 
22003104756 
22018000056 
22017C0610F 
22017C0487F 
22017C0585F 
22017C0487F 
2200370250D 
2200370375C 
2200370250D 
2200370375C 
2200470250D 
2200470200D 
22036201156 
22036201256 
22063C0205D 
22063C0205D 
22063C0205D 
22063C0205D 
22063C0205D 


Detemilnation 
date 


03-MAY-2002 

22-MAY-2002 

24-MAY-2002 

13-FE6-2002 

15-FEB-2002 

05-APR-2002 

29-MAR-2002 

24-MAY-2002 

03-MAY-2002 

15-MAY-2002 

22-MAY-2002 

29-MAY-2002 

11-JAN-2002 

08-MAR-2002 

22-FEB-2002 

22-MAY-2002 

16-JAN-2002 

24-APR-2002 

20-MAR-2002 

2O-MAR-2002 

20-MAR-2002 

03-APR-2002 

24-APR-2002 

19-APR-2002 

15-MAY-2002 

19>)UN-2002 

22-MAY-2002 

24-MAY-2002 

26-JUN-2002 

29-MAY-2002 

19^UN-2002 

26-JUN-2002 

04-JAN-2002 

16-JAN-2002 

23-JAN-2002 

18-JAN-2002 

01-FE6-2002 

06-FE6-2002 

15-FE6-2002 

11-JAN-2002 

03-APR-2002 

24-APR-2002 

26-APR-2002 

26-APR-2002 

15-MAY-2002 

15-MAY-2002 

29-MAY-2002 

04-JAN-2002 

23-JAN-2002 

16-JAN-2002 

23-JAN-2002 

25-JAN-2002 

20-MAR-2002 

20-FE6-2002 

15-FE6-2002 

19-JUN-2002 

16-JAN-2002 

19-APR-2002 

19-APR-2002 

03-MAY-2002 

01-MAR-2002 

20-MAR-2002 

10-APR-2002 

08-MAY-2002 

12-APR-2002 

26-APR-2002 

01-MAY-2002 

06-FE6-2002 

13-MAR-2002 

19-APR-2002 

19-APR-2002 

03-MAY-2002 

22-MAY-2002 


Case  No. 


Type 


02-06-1 489A 
02-06-1 639A 
02-06-1 728A 
02-06-797A 
02-06-a95A 
02-06-1 136A 
02-06-1 182A 
02-06-1 195A 
02-06-1514A 
02-06-1 590A 
02-06-1658A 
02-06-1 722A 
02-O6-538A 
02-06-860A 
02-06-867A 
02-06-1 640A 
02-06-534A 
02-06-1 148A 
02-06-1041A 
02-06-1 124A 
02-06-1 153A 
02-06-1 189A 
02-06- 1351 A 
02-06- 1352A 
02-06-1 595A 
02-06-1 597A 
02-06-1672A 
02-06- 1698A 
02-06-1 700A 
02-06-1 703A 
02-06-1 866A 
02-06-1902A 
02-06-462A 
02-06-523A 
02-06-573A 
02-06-61 9A 
02-06-669A 
02-06-743A 
02-06-848A 
02-06-020A 
02-06-1 052A 
02-06-1 223A 
02-06-1 393A 
02-06-1 393A 
02-06-1 596A 
02-06-1 596A 
02-06-1 736A 
02-06-476X 
02-06-598A 
02-06-602A 
02-06-641A 
02-06-697A 
02-06-806A 
02-06-846A 
02-06-865A 
02-06-1 91 5A 
02-06-01 3A 
02-06-1353A 
02-06-1 359A 
02-06-1513A 
01-06-1869A 
02-06-1 126A 
02-06-1 203A 
02-06-1 495A 
02-06-1 152A 
02-06-1 253P 
02-06-1 470A 
02-06-681 A 
02-06-101 7A 
02-06-1 226A 
02-06-1341A 
02-06-1 365A 
02-06-1 607A 
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State 
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I  ^ 
LA 

I  LA 


DENHAM  SPRINGS,  CITY  OF  . 
DENHAM  SPRINGS,  CITY  OF  . 
DENHAM  SPRINGS,  CITY  OF  , 
DENHAM  SPRINGS,  CITY  OF  . 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 
EAST  BATON  ROUGE  PARISH 

EVANGELINE  PARISH  

FRANKLIN  PARISH  

GONZALES,  CITY  OF  

JEFFERSON  PARISH 

KINDER,  TOWN  OF 

KINDER.  TOWN  OF 

KINDER,  TOWN  OF 

KINDER,  TOWN  OF 

KINDER,  TOWN  OF 

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE  PARISH  

LAFAYETTE,  CITY  OF  

LAFAYETTE,  CITY  OF  

LAFAYETTE,  CITY  OF  

LAFOURCHE  PARISH  

LAKE  CHARLES,  CITY  OF 

LAKE  CHARLES.  CITY  OF 

LEESVILLE,  CITY  OF  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  


Map  panel 


22063C0115D 
22063C0205D 
22063C0205D 
22063C0205D 
22005801 15D 
2200580085D 
22005801 15D 
2200580095D 
22005801 05D 
2200580100D 
22005801 15D 
22005801 10D 
22005801 OOD 
2200640007C 
220071001 B 
22001301 10D 
22051 C0135E 
22001 001 C 
22001 001 C 
22001 001 C 
22001001C 
22001 001 C 
22055C0040H 
22055C0040H 
22055C0070G 
22055C0045G 
22055C0075G 
22055C0010G 
22055C0075G 
22055C0065G 
22055C0065G 
22055C0045G 
220550001 OG 
22055C0010G 
22055C0060G 
22055C0065G 
22055C0005G 
22055C0045G 
22055C0045G 
22055C0045G 
2252020290C 
220040001 6e 
220040001 OE 
2202290002C 
22063C0025D 
22063C0125D 
22063C0125D 
2206X01 15D 
2206X01 25D 
2206X01 25D 
2206X01 25D 
2206X01 25D 
22063C0115D 
2206X0205D 
2206X01 20D 
2206X021 OD 
2206X0275D 
22063C0125D 
22063C0226D 
2206X01 25D 
2206X01 25D 
2206X01 25D 
2206X01 15D 
2206X01 25D 
2206X01150 
2206X01 25D 
2206X01 15D 
2206X01 15D 
2206X0125D 
2206X01 25D 
2206X01 25D 
2206X01 15D 
2206X01 20D 


Detenmination 
date 


07-JUN-2002 

23-JAN-2002 

01-FEB-2002 

22-FEB-2002 

17-APR-2002 

20-MAR-2002 

19-JUN-2002 

21-JUN-2002 

12-JUN-2002 

22-MAR-2002 

20-MAR-2002 

01-MAR-2002 

01-MAR-2002 

12-JUN-2002 

31-MAY-2002 

01-MAY-2002 

08-FEB-2002 

03-APR-2002 

10-APR-2002 

15-MAY-2002 

t6-JAN-2002 

06-MAR-2002 

16-JAN-2002 

13-MAR-2002 

03-APR-2002 

24-APR-2002 

10-MAY-2002 

10-MAY-2002 

28-JUN-2002 

24-MAY-2002 

29-MAY-2002 

25-JAN-2002 

01-FEB-2002 

01-FEB-2002 

01-FEB-2002 

20-MAR-2002 

29-MAR-2002 

21-JUN-2002 

01-FEB-2002 

06-FEB-2002 

15-MAR-2002 

22-MAY-2002 

18-JAN-2002 

19-APR-2002 

17-APR-2002 

13-MAR-2002 

08-MAR-2002 

15-MAR-2002 

20-MAR-2002 

22-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

27-MAR-2002 

17-APR-2002 

03-APR-2002 

03-APR-2002 

03-APR-2002 

05-APR-2002 

19-APR-2002 

14-JUN-2002 

03-APR-2002 

05-APR-2002 

12-APR-2002 

10-APR-2002 

17-APR-2002 

19-APR-2002 

24-APR-2002 

01-MAY-2002 

17-APR-2002 

24-APR-2002 


Case  No. 


02-06-1 789A 
02-06-566A 
02-06-575A 
02-06-708A 
02-06-1 081 A 
02-06-1 11 2A 
02-06-1 572A 
02-06-1 642A 
02-06-1 776A 
02-06-854A 
02-06-859A 
02-06-869A 
02-06-978A 
02-06-1 661 A 
02-06-1 186A 
02-06-1 360A 
02-06-61 8A 
02-06-1 202A 
02-06-1 298A 
02-06-1602A 
02-06-563A 
02-06-856A 
01-06-1785A 
02-06-1 054A 
02-06-1 137A 
02-06-1 429A 
02-06-1 472A 
02-06-1 491 A 
02-06-1 504A 
02-06-1 585A 
02-06-1 598A 
02-06-554A 
02-06-61 3A 
02-06-61 4A 
02-06-632A 
02-06-740A 
02-06-933A 
02-06-1 877A 
02-06-696A 
02-06-741 A 
02-06-908A 
02-06-1 653A 
02-06-527A 
02-06-1 377A 
02-06-1 028A 
02-06-1 037A 
02-06-1 044A 
02-06-1 077A 
02-06-1 135A 
02-06-1 143A 
02-06-1 144A 
02-06-1 147A 
02-06-1 155A 
02-06-1158A 
02-06-1 160A 
02-06-1 162A 
02-06-1 169A 
02-06-1212A 
02-06-1213A 
02-06-1 21 7A 
02-06-1 234A 
02-06-1 240A 
02-06-1 251 A 
02-06-1 252A 
02-06-1 254A 
02-06-1 286A 
02-06-1 296A 
02-06-1 328A 
02-06-1 342A 
02-06-1 345A 
02-06-1 354A 
02-06-1 362A 
02-06-1 368A 
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LA 
LA 
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LA 
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LA 
LA 
LA 
LA 
LA 
LA 


Community 


Map  panel 


Detemnination 
date 


Case  No. 


Type 


LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PArflSH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  

UVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

UVINGSTON  PARISH  -.. 

LIVINGSTON  PARISH  

LIVINGSTON  PARISH  

MANY,  TOWN  OF  

MINDEN,  CITY  OF 

NATCHITOCHES  PARISH 

NEW  ORLEANS/ORLEANS  PARISH 

OUACHITA  PARISH   

OUACHITA  PARISH  

PATTERSON.  CITY  OF  

RAPIDES  PARISH  

RAPIDES  PARISH  

RAPIDES  PARISH  

RAPIDES  PARISH  

RICHLAND  PARISH 

SABINE  PARISH 

SCOTT.  CITY  OF 

SCOTT,  CITY  OF 

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  


2206X01 15D 

2206X01 25D 

22063C0120D 

22063C0125D 

22063C0125D 

2206X0125D 

2206X01 15D 

2206X0125D 

2206X01 25D 

2206X01 15D 

2206X01 38D 

2206X0275D 

2206X01 25D 

2206X01 20D 

2206X0225D 

22063C0125D 

22063C0125D 

22063C0125D 

2206X0225D 

22063C0210D 

2206X011 5D 

22063C0210D 

22063C0125D 

22063C0115D 

22063C0125D 

22063C0125D 

22063C0175D 

22063C0355D 

22063C0115D 

22063C0115D 

22063C0125D 

22063C0120D 

2206X01 25D 

22063C0115D 

22063C0275D 

22063C0115D 

2206X01 15D 

22063C0115D 

22063C0125D 

22063C0125D 

22063C0125D 

22063C0125D 

22063C0125D 

22063C0125D 

22063C0250D 

22063C0115D 

22063C0125D 

22063C0125D 

22063C0115D 

22063C0115D 

22063C0115D 

22063C0120D 

22063C0120D 

22063C0125D 

22063C0125D 

22063C0115D 

22085C0215C 

2202370005D 

2201 2901 75B 

22520301 60E 

22073C0G70E 

22073C0050E 

2201 970001 C 

2201450275C 

2201450250C 

2201450235D 

220145025X 

22015434C 

22085C0275C 

22055C0040H 

22055C0045G 

22017C0478F 

22017C0487F 


05-JUN-2002 
15-MAY-2002 
15-MAY-2002 
26-APR-2002 
24-APR-2002 
26-APR-2002 
01-MAY-2002 
03-MAY-2002 
12-JUN-2002 
21-JUN-2002 
08-MAY-2002 
08-MAY-2002 
08-MAY-2002 
08-MAY-2002 
31-MAY-2002 
22-MAY-2002 
24-MAY-2002 
29-MAY-2002 
19-JUN-2002 
12-JUN-2002 
14-JUN-2002 
19-JUN-2002 
21-JUN-2002 
21-JUN-2002 
21-JUN-2002 
26-JUN-2002 
08-FEB-2002 
16-JAN-2002 
09-JAN-2002 
22-FEB-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
09-JAN-2002 
16-JAN-2002 
11-JAN-2002 
18-JAN-2002 
13-FEB-2002 
16-JAN-2002 
18-JAN-2002 
25-JAN-2002 
23-JAN-2002 
27-FEB-2002 
22-FEB-2002 
06-FEB-2002 
01-MAY-2002 
08-FEB-2002 
08-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
13-FEB-2002 
20-FEB-2002 
22-FEB-2002 
20-FEB-2002 
01-MAR-2002 
15-MAY-2002 
26-JUN-2002 
03-MAY-2002 
10-APR-2002 
22-MAY-2002 
20-MAR-2002 
08-MAY-2002 
03-APR-2002 
30-JAN-2002 
26-APR-2002 
06-MAR-2002 
26-APR-2002 
14-JUN-2002 
26-JUN-2002 
27-FEB-2002 
26-APR-2002 
12-APR-2002 


02-06-1 390A 
02-06- 1394A 
02-06-1 399  A 
02-06- 1400A 
02-06-1 401 A 
02-06- 1449A 
02-06- 1453A 
02-06-1 51 5A 
02-06-1 516A 
02-06-1 560A 
02-06-1 568A 
02-06-1 573A 
02-06-1 575A 
02-06- 1576A 
02-06- 1624A 
02-06- 1641 A 
02-06- 1692A 
02-06-1 740  A 
02-06-1 782A 
02-06-1 786A 
02-06-1 853A 
02-06-1 892A 
02-06- 1897A 
02-06-1 91 OA 
02-06-1 912A 
02-06-1 933A 
02-06-351 A 
02-06-408A 
02-06-438A 
02-06-455A 
02-06-461 A 
02-06-466A 
02-06-487A 
02-06-498A 
02-06-499A 
02-06-521 A 
02-06-532A 
02-06-556A 
02-06-565A 
02-06-621 A 
02-06-651 A 
02-06-652A 
02-06-686A 
02-06-703A 
02-06-724A 
02-06-744A 
02-06-773A 
02-06-808A 
02-06-81 2A 
02-06-81 3A 
02-06-81 4A 
02-06-847A 
02-06-871 A 
02-06-903A 
02-06-91 9A 
02-06-977A 
02-06-1231A 
02-06- 1938A 
02-06- 1220A 
02-06- 1299A 
02-06- 1644A 
02-06-987A 
02-06-884A 
02-06- 11 04A 
02-06-1  ISA 
02-06- 1447A 
02-06-949A 
02-06-783A 
02-06-1 382A 
02-06- 1741 A 
02-06-970A 
02-06- 1249  A 
02-06-1 282A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

^02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 

•02 
02 
02 
01 
02 
02 
02 
02 
02 
01 
02 
01 
02 
02 
02 
02 
02 
02 
01 
02 
02 
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58213 


Region      State 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 

06 

06 
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06 

06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

\A 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

LA 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 


Community 


SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT.  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

SHREVEPORT,  CITY  OF  

ST.  CHARLES  PARISH  

ST.  MARY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

ST.  TAMMANY  PARISH  

SULPHUR,  CITY  OF 

TANGIPAHOA  PARISH  

TANGIPAHOA  PARISH  

TANGIPAHOA  PARISH   

TANGIPAHOA  PARISH   

TANGIPAHOA  PARISH  

UNION  PARISH  

UNION  PARISH  

VERMILION  PARISH  

VERMILION  PARISH  

VERMILION  PARISH  

VERNON  PARISH 

VERNON  PARISH 

VILLE  PLATTE,  TOWN  OF 

WALKER,  TOWN  OF  

WALKER,  TOWN  OF  

ALBUQUEROUE,  CITY  OF  

ALBUQUERQUE,  CITY  OF  

ALBUQUERQUE,  CITY  OF  .... 

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BERNALILLO  COUNTY  

BOSQUE  FARMS,  CITY  OF  ... 

CHAVES  COUNTY  

DONA  ANA  COUNTY  

LAS  CRUCES,  CITY  OF 

LAS  CRUCES,  CITY  OF 

LINCOLN  COUNTY 

LOS  LUNAS,  VILLAGE  OF  

LOS  RANCHOS,  VILLAGE  OF 

PORTALES,  CITY  OF 

SAN  JUAN  COUNTY  

SANTA  FE  COUNTY  

SANTA  FE  COUNTY  

SANTA  FE,  CITY  OF  

TAOS  COUNTY  

VALENCIA  COUNTY  

VALENCIA  COUNTY  

ARDMORE.CITY  OF 

ARDMORE.CITY  OF 

ARDMORE.CITY  OF 

BROKEN  ARROW.  CITY  OF  .. 
BROKEN  ARROW,  CITY  OF  . 
BROKEN  ARROW,  CITY  OF  . 
BROKEN  ARROW,  CITY  OF  . 
CANADIAN  COUNTY 


Map  panel 


22017C0478F 

22017C0487F 

22017C0478F 

22017C0487F 

22017C0487F 

22017C0488F 

22017C0479F 

22017C0487F 

22017C0487F 

22017C0478F 

22017C0479F 

22017C0487F 

22017C0487F 

2201 6001 500 

22019201250 

2252050230C 

225205021 5C 

2252050235C 

2252050275C 

2252050230C 

22520501 25C 

2252050360C 

220041 0001 C 

22020601 75E 

2202060205D 

2202060225E 

22020601 75E 

22020601 25D 

2203590250C 

22035901 50C 

220221 0275D 

220221 0275D 

220221 0275D 

2202280002B 

2202280006B 

2200700001 C 

2206X0226D 

22063C0226D 

35001 C0362D 

35001 C01 41 E 

35001 C0367E 

35001 C01 61 D 

35001 C0341D 

35001 C0117E 

35001 C0117E 

35001 C0109E 

35001 C01 41 E 

35001 C0142E 

35001C0161E 

3501 420001 B 

3501250764B 

35013C0637E 

3501X0631E 

3501X0518F 

3501220036A 

3501440005A 

35001 C0117E 

3500540002D 

35006401 SOB 

35006901 OOB 

35006901 OOB 

3500700009B 

3500780455C 

35008601 95D 

35008601 85D 

400031 001 5B 

400031 001 5B 

400031 001 5B 

40143C0540H 

40143C0534H 

40143C0534H 

40143C0631H 

40017C0190D 


Detemiination 
date 


Case  No. 


19-APR-2002 
24-APR-2002 
19^UN-2002 
01-MAY-2002 
03-MAY-2002 
20-MAR-2002 
23-JAN-2002 
25-JAN-2002 
16-JAN-2002 
18-JAN-2002 
11-JAN-2002 
25-JAN-2002 
13-FEB-2002 
15-FEB-2002 
19-JUN-2002 
05-APR-2002 
19-JUN-2002 
10-MAY-2002 
10-MAY-2002 
17-MAY-2002 
21-JUN-2002 
23-JAN-2002 
06-MAR-2002 
10-APR-2002 
05-APR-2002 
17-APR-2002 
28-JUN-2002 
23-JAN-2002 
19-APR-2002 
12-JUN-2002 
24-APR-2002 
19-JUN-2002 
01-MAR-2002 
19-APR-2002 
16-MAR-2002 
08-MAR-2002 
26-JUN-2002 
13-FEB-2002 
06-FEB-2002 
28-JUN-2002 
28-JUN-2002 
06-FEB-2002 
27-MAR-2002 
14-JUN-2002 
28-JUN-2002 
28-JUN-2002 
28-JUN-2002 
28-JUN-2002 
28-JUN-2002 
09-JAN-2002 
26-APR-2002 
12-JUN-2002 
10-APR-2002 
01-MAY-2002 
04-JAN-2002 
13-MAR-2002 
28-JUN-2002 
08-MAR-2002 
27-MAR-2002 
15-MAR-2002 
19-JUN-2002 
25-JAN-2002 
06-FEB-2002 
06-MAR-2002 
20-FEB-2002 
20-MAR-2002 
01-FEB-2002 
01-MAR-2002 
07-FEB-2002 
24-JAN-2002 
08-MAR-2002 
07-JUN-2002 
05-JUN-2002 


02-06-1 332A 
02-06-1392A 
02-06-1 403A 
02-06-1 474A 
02-06-1 566A 
02-06-308A 
02-06-539A 
02-06-543A 
02-06-555A 
02-06-571 A 
02-06-608A 
02-06-687A 
02-06-746A 
02-06-764X 
02-06-1519A 
02-06-1 309A 
02-06-1 506A 
02-06-1 523A 
02-06-1 523A 
02-06-1 61 3A 
02-06-1 734A 
02-06-544A 
02-06-778A 
02-06-1 130A 
02-06-1 224A 
02-06-1 225A 
02-06-1 855A 
02-06-580A 
02-06-1 358A 
02-06-1 793A 
02-06-1 21 OA 
02-06-1 896A 
02-06-777A 
02-06-1 344A 
02-06-960A 
02-06-820A 
02-06-1 888A 
02-06-776A 
02-06-535A 
00-06-1 990V 
00-06-1 990V 
02-06-061 A 
02-06-1 035A 
02-06-1812A 
00-06-1 990V 
00-06-1 990V 
00-06-1 990V 
00-06-1 990V 
00-06-1 990V 
02-06-441 A 
02-06-1 31 3A 
02-06-1 582A 
02-06-1 128A 
02-06-801 A 
02-06-1 18A 
02-06-91 7A 
00-06-1 990V 
02-06-922A 
01-06-2022A 
02-06-1 127A 
02-06-1 802A 
02-06-484A 
02-06-059A 
02-06-668A 
02-06-758A 
02-06-1 140A 
02-06-631 A 
02-06-911 A 
00-06-1 454P 
01-06-1 190P 
02-06-1 027A 
02-06-1814A 
02-06-1 762A 


Type 


Region 


02 

02 

01 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

19 

19 

02 

02 

02 

19 

19 

19 

19 

19 

02 

02 

02 

01 

02 

02 

02 

19 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

05 

02 

02 

02 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 
OK 


Community 


CATOOSA,  CITY  OF  

CHEROKEE  COUNTY 

CHOCTAW,  CITY  OF  

CLAREMORE,  CITY  OF  

COMANCHE  COUNTY  

CRAIG  COUNTY 

CREEK  COUNTY 

CREEK  COUNTY 

GUSHING.  CITY  OF  

DEL  CITY.  CITY  OF 

DELAWARE  COUNTY  

DELAWARE  COUNTY  

DELAWARE  COUNTY  

DELAWARE  COUNTY  

DELAWARE  COUNTY  

DUNCAN,  CITY  OF 

DUNCAN,  CITY  OF 

EDMOND,  CITY  OF  

EDMOND,  CITY  OF  

EDMOND.  CITY  OF  

EL  RENO.  CITY  OF  

ENID,  CITY  OF  

GARFIELD  COUNTY  

GARFIELD  COUNTY  

HENRYETTA,  CITY  OF  

KAY  COUNTY 

KAY  COUNTY  

KINGFISHER.  CITY  OF  

LAWTON,  CITY  OF 

LAWTON,  CITY  OF 

LAWTON.  CITY  OF 

LE  FLORE  COUNTY 

LOGAN  COUNTY 

MAYES  COUNTY 

MCCURTAIN  COUNTY 

MCLOUD,  TOWN  OF 

MIDWEST  CITY,  CITY  OF  ... 

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MOORE.  CITY  OF  

MOORE,  CITY  OF  

H«X)RE,  CITY  OF  

MOORE.  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MOORE,  CITY  OF  

MUSTANG,  CITY  OF 

NEWCASTLE.  CITY  OF 

NORMAN.CITY  OF  

NORMAN,CITY  OF  

NORMAN,CITY  OF  

OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 
OKLAHOMA  CITY.  CITY  OF 
OKLAHOMA  CITY,  CITY  OF 


Map  panel 


4001850001D 

40021C0105C 

400357001 5B 

4053750005F 

40031 C0229C 

4005400200A 

40049001 30C 

4004900065C 

4001650002B 

4002330003D 

4005020075C 

4005020075C 

4005020025C 

4005020025C 

4005020075C 

40137C0085D 

40137C0085D 

4002520025D 

4002520025D 

4002520045B 

40017C0315D 

40047C0115C 

40047C0155C 

40047C0090C 

4001440003C 

40047701 75A 

4004770025A 

40008202A 

40031 C0232C 

40031 C0251C 

40031 C0258C 

4004840003A 

40083C01250 

40045801 50C 

4001 06001 7A 

40125C0015D 

400405001 OE 

40027C0039F 

40027C0029F 

40027C0037F 

40027C0037F 

40027C0041F 

40027C0029F 

40027C0039F 

40027C0039F 

40027C0037F 

40027C0039F 

40027C0037F 

40027C0037F 

40017C0470D 

4001 03001 3E 

40027C0115F 

40027C0115F 

40027C0095G 

40537801 60D 

40537801 70F 

40537801 50C 

40537801 90F 

40537801 55E 

40537801 70F 

40537801600 

4053780080C 

40537801 95C 

40537801 60D 

40537801 95C 

4053780230C 

40537801 60D 

40537801 60D 

40537801 95C 

4053780225F 

4053780160D 

40537801  IOC 

40537801 70F 


Detemiination 
date 


Case  No. 


Type 


10-MAY-2002 
13-MAR-2002 
04-JAN-2002 
10-APR-2002 
08-MAY-2002 
03-MAY-2002 
03-MAY-2002 
03-APR-2002 
31-MAY-2002 
25-JAN-2002 
26-APR-2002 
17-MAY-2002 
05-JUN-2002 
05-JUN-2002 
19-JUN-2002 
05-JUN-2002 
26-APR-2002 
28-FEB-2002 
12-JUN-2002 
28-FEB-2002 
05-JUN-2002 
14-JUN-2002 
30-JAN-2002 
21-JUN-2002 
01-FEB-2002 
05-JUN-2002 
06-MAR-2002 
24-APR-2002 
01-MAR-2002 
21-JUN-2002 
10-APR-2002 
24-MAY-2002 
24-APR-2002 
06-FEB-2002 
06-FEB-2002 
04-JAN-2002 
24-APR-2002 
28-JUN-2002 
12-APR-2002 
12-APR-2002 
17-MAY-2002 
17-MAY-2002 
13-FEB-2002 
24-MAY-2002 
22-MAY-2002 
22-MAY-2002 
05-JUN-2002 
30-JAN-2002 
13-FEB-2002 
20-MAR-2002 
28-JUN-2002 
14-JUN-2002 
11-JAN-2002 
18-JAN-2002 
09-JAN-2002 
04-JAN-2002 
13-MAR-2002 
08-MAR-2002 
21-JUN-2002 
29-MAY-2002 
29-MAR-2002 
15-MAY-2002 
07-JUN-2002 
01-MAY-2002 
01-MAY-2002 
03-MAY-2002 
08-MAY-2002 
08-MAY-2002 
17-MAY-2002 
29-MAY-2002 
23-JAN-2002 
14-JUN-2002 
21-JUN-2002 


02-06- 1238A 
02-06-394A 
02-06-1 73A 
02-06-1 181 A 
02-06-1 561 A 
02-06-1517A 
(K-06-1484A 
02-06-497A 
02-06-1 726A 
01-06-1885A 
02-06- 1430A 
02-06-1 525A 
02-06- 1629A 
02-06-1 660A 
02-06-1 804A 
02-06- 1627A 
02-06-868A 
00-06- 1829P 
02-06-21  OP 
00-06- 1829P 
02-06-1 369A 
02-06-1 794A 
02-06-1 55A 
02-06- 1743A 
02-06-648A 
02-06-1 760A 
02-06-959A 
02-06-824A 
02-06-1014A 
02-06-1280A 
02-06- 158X 
02-06-1619A 
02-06-1 372A 
02-06-604A 
02-06-1 78A 
02-O6-370A 
02-06-493A 
01-06-1452P 
02-06-1 276A 
02-06-1 276A 
02-06-1 293A 
02-06-1 293A 
02-06-1 41 A 
02-06- 1482A 
02-06-1 500A 
02-06-1 655A 
02-06- 1792X 
02-06-71  OA 
02-06-835A 
02-06-1 055A 
02-06-1 724A 
02-06-1811A 
02-06-477A 
02-06-549A 
01-06-1918A 
01-06-2008A 
01 -06-2041 P 
02-06-1 005A 
02-06- 1039A 
02-06-1 166A 
02-06-1 239A 
02-06-1 357A 
02-06- 1376A 
02-06- 1397  A 
02-06- 1408A 
02-06- 1468A 
02-06-1 51 8A 
02-06-1 551 A 
02-06- 1565A 
02-06- 1689A 
02-06-1 72A 
02-06-1815A 
02-06-1816A 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
17 
05 
05 
05 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
01 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
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Region       State 


Community 


06  i 

06  i 

06  I 

06  

06  I 

06  

06  i 

06  I 

06  

06  

06  

06  j 

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  
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06  

06  

06  

06  

06  
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06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  

06  


OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 
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OK 
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OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

OK 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


OKLAHOMA  CITY,  CITY  OF  .... 
OKLAHOMA  CITY,  CITY  OF  ... 
OKLAHOMA  CITY,  CITY  OF  .... 
OKLAHOMA  CITY,  CITY  OF  .... 
OKLAHOMA  CITY,  CITY  OF  .... 
OKLAHOMA  CITY,  CITY  OF  .... 

OSAGE  COUNTY  

OWASSO,  CITY  OF 

PAWHUSKA,  CITY  OF  

PAYNE  COUNTY  

PAYNE  COUNTY  

PIEDMONT,  CITY  OF  

PIEDMONT,  CITY  OF  

PONCA  CITY,  CITY  OF  

PONTOTOC  COUNTY  

POTEAU.  CITY  OF  

POTTAWATOMIE  COUNTY  

POTTAWATOMIE  COUNTY  

PRAGUE,  CITY  OF  

ROGERS  COUNTY 

ROGERS  COUNTY 

ROGERS  COUNTY 

ROGERS  COUNTY 

ROGERS  COUNTY 

ROGERS  COUNTY 

SALLISAW,  CITY  OF  

SAPULPA,  CITY  OF  

SEMINOLE,  CITY  OF  

SHAWNEE,  CITY  OF  

SHAWNEE,  CITY  OF  

SLAUGHTERVILLE,  TOWN  OF 
SLAUGHTERVILLE,  TOWN  OF 

STILLWATER,  CITY  OF  

TECUMSEH,  CITY  OF 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA  COUNTY 

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA.  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA.  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TULSA,  CITY  OF  

TUTTLE,  TOWN  OF 

WARR  ACRES,  CITY  OF  

WESTVILLE,  CITY  OF 

YUKON,  CITY  OF  

YUKON,  CITY  OF  

YUKON,  CITY  OF  

ABILENE,  CITY  OF 

ABILENE,  CITY  OF 

ALLEN,  CITY  OF 

ALLEN.  CITY  OF 

ALLEN,  CITY  OF 

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON.  CITY  OF  


Map  panel 


Determination 
date 


405378021 5D 

40537801  IOC 

40537801 95C 

40537801 95C 

40537800600 

40537801 950 

4001460655C 

40143C0228H 

4001 520001 B 

40049301  IOC 

40049301 70C 

4001 7C01  SOD 

40017C0180D 

400080001 OC 

4004950004A 

4000930032A 

40125C0040D 

401 25001 25D 

4004350005B 

4053790050C 

4053790025B 

4053790025B 

4053790070D 

40537901 30C 

40537901 05C 

40135C0155E 

40005301 35C 

4013X0068C 

40125C0125D 

40125C0111D 

40027C0153G 

40027C0155G 

4053800005D 

40125C0125D 

4014X0239H 

40143C0582H 

40143C0227H 

4014X0595H 

40143C0660H 

40143C0510H 

40143C0492H 

40143C0494H 

40143C0505H 

40143C0520H 

40143C0390H 

40143C0520H 

40143C0510H 

40143C0530H 

40143C0540H 

40143C0520H 

40143C0520H 

40143C0530H 

4014X051 U 

4014X0530H 

40143C0510H 

401 4X051  OH 

4014X0520H 

40044307A 

4004490001 A 

4000030001 B 

40017C0340D 

40017C0320D 

40017C0340D 

4854500020D 

4854500035D 

4808X0435G 

48085e0435G 

48085C0435G 

4843X0444H 

48439C0431J 

4843X0453H 

4843X0464H 

484390031 8J 


06-FEB-2002 
27-FEB-2002 
27-MAR-2002 
27-MAR-2002 
22-FEB-2002 
27-MAR-2002 
12-APR-2002 
06-FEB-2002 
05-APR-2002 
28-JUN-2002 
14-JUN-2002 
01-MAY-2002 
26-JUN-2002 
10-APR-2002 
05-JUN-2002 
09-JAN-2002 
12-APR-2002 
06-FEB-2002 
13-MAR-2002 
24-MAY-2002 
15-MAY-2002 
14-JUN-2002 
26-JUN-2002 
16-JAN-2002 
05-APR-2002 
07-JUN-2002 
16-JAN-2002 
19-JUN-2002 
15-APR-2002 
27-FEB-2002 
17-APR-2002 
12-JUN-2002 
27-MAR-2002 
20-FEB-2002 
13-JUN-2002 
19-APR-2002 
14-JUN-2002 
03-APR-2002 
03-APR-2002 
13-FEB-2002 
15-FEB-2002 
15-FEB-2002 
13-MAR-2002 
27-MAR-2002 
03-APR-2002 
20-MAR-2002 
12-APR-2002 
17-APR-2002 
19-APR-2002 
20-FEB-2002 
15-MAY-2002 
07-JUN-2002 
07-JUN-2002 
12-JUN-2002 
13-MAR-2002 
06-FEB-2002 
13-FEB-2002 
08-MAY-2002 
19-JUN-2002 
08-MAY-2002 
19-APR-2002 
04-JAN-2002 
15-FEB-2002 
24-MAY-2002 
15-FEB-2002 
12-MAR-2002 
19-APR-2002 
04-JAN-2002 
03-MAY-2002 
24-MAY-2002 
05-JUN-2002 
19-JUN-2002 
28-JUN-2002 


Case  No. 


02-06-41 3A 
02-06-537A 
02-06-780A 
02-06-781 A 
02-06-862A 
02-06-928A 
02-06-1 281 A 
02-06-767A 
02-06-1 107A 
02-06-1 637A 
02-06-1 752A 
02-06-1 486A 
02-06-r634A 
02-06-1 129A 
02-06-1 580A 
02-06-084A 
02-06- 1304A 
02-06-647A 
02-06-081 A 
02-06-1 036A 
02-06-1 434A 
02-06-1 772A 
02-06-1 864A 
02-06-557A 
02-06-893A 
02-06-1 668A 
02-06-531 A 
02-06-1 766A 
01-06-1796P 
02-06-887A 
02-06-1 11 8A 
02-06-1 622A 
02-06-1 134A 
02-06-501 A 
01-06-1178P 
02-06-1 374A 
02-06-1 746A 
02-06-482A 
02-06-482A 
02-06-71 6A 
02-06-883A 
02-06-883A 
02-06-1 056A 
02-06-1 057A 
02-06-1 111A 
02-06-1 174X 
02-06-1314A 
02-06-1 333A 
02-06-1 334A 
02-06-1 46A 
02-06-1 600A 
02-06-1 756A 
02-06-1 768A 
02-06-1 81 7A 
02-06-545A 
02-06-560A 
02-06-840A 
02-06-1 522A 
02-06-1 875A 
02-06-1439A 
02-06-1 337A 
02-06-464A 
02-06-748A 
02-06-1 605A 
02-06-890A 
01-06-1899P 
02-06-1 278A 
02-06-31 OA 
02-06-1 11 OA 
02-06-1 601 A 
02-06-1 647A 
02-06-1 767A 
02-06-1823A 


Type 


Region 


02 

17 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

02 

06 

01 

02 

02 

02 

01 

05 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 

02 

02 
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02 

02 

02 

02 

02 

02 

02 

02 

01 

08 

02 

02 

02 

02 

02 

02 

02 


06 
06 
06 
06 
06 
06 
06 
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06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
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06 
06 
06 
06 
06 
06 
06 
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06 
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06 
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06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Community 


ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON,  CITY  OF  

ARLINGTON.  CITY  OF 

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF  

ARLINGTON.  CITY  OF 

AUSTIN.  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AUSTIN,  CITY  OF 

AZLE.CITYOF  

BEDFORD.  CITY  OF  

BELL  COUNTY  

BELLAIRE.  CITY  OF 

BENBROOK.  CITY  OF 

BENBROOK.  CITY  OF 

BENBROOK.  CITY  OF 

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY 

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY  

BEXAR  COUNTY 

BEXAR  COUNTY  

BEXAR  COUNTY  

BOERNE.  CITY  OF 

BONHAM  WATER  AUTHORITY 

BOWIE  COUNTY  

BRAZORIA  COUNTY 

BRAZORIA  COUNTY 

BRAZORIA  COUNTY 

BRAZOS  COUNTY  

BROWN  COUNTY  

BROWNSVILLE.  CITY  OF 

BRYAN,  CITY  OF 

BURLESON  COUNTY  

BURLESON.  CITY  OF  

BURNET  COUNTY  

CARROLLTON,  CITY  OF  

CARROaTON,  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON.  CITY  OF  

CARROLLTON,  CITY  OF  

CARROLLTON,  CITY  OF  


Map  panel 


48439C0431J 

4843X0433J 

4843X0576H 

4843X0336J 

4843X0336J 

48439C0441J 

4843X0433J 

4843X0429J 

48439C0463H 

48439C0463H 

4843X0464H 

48453C0165E 

48453C0150E 

484S3C0155E 

48453001 55E 

48453C0245E 

48453C0255F 

48453C0165E 

48453C0155E 

4845X01 65E 

48453001 65E 

4845X0205E 

48453C0205E 

48439C0232H 

48439C0307J 

4807060280B 

48201 C0B55K 

48439C0380H 

48439C0380H 

4843gC0390J 

48029C0476E 

48029C0477E 

48029C0415E 

480290041 6E 

48029C0291F 

48029C0415E 

48029C0416E 

48029C0408E 

48029C0314E 

48029C0477E 

48029C0243E 

48029C0284F 

48041 70261 B 

4815820005B 

4811940210B 

48039000301 

48039C0010I 

48a3X0235H 

48041C0161C 

48071 70007B 

4801010350B 

48041C0131C 

481 16901 SOB 

48251 C0029H 

4805X01 50C 

48113C0180J 

4811X0020J 

4811X0040J 

48113C0020J 

4811 3001 80J 

481 1X01 60J 

4811X0040J 

4811X0020J 

4811X0040J 

48113C0020J 

4811X0020J 

4811X0020J 

481 1X01 60J 

4811X0155J 

4811X0020J 

4811X0040J 

4811X0020J 

4811X0040J 


Detemiination 
date 


28-JUN-2002 
28-JUN-2002 
30-JAN-2002 
23-JAN-2002 
13-FEB-2002 
01-FEB-2002 
01-MAY-2002 
01-MAR-2002 
20-MAR-2002 
27-FEB-2002 
27-FEB-2002 
18-JAN-2002 
05-APR-2002 
31-MAY-2002 
12-APR-2002 
22-MAY-2002 
24-MAY-2002 
06-FEB-2002 
06-FEB-2002 
27-FEB-2002 
15-MAR-2002 
27-FEB-2002 
06-MAR-2002 
24-APR-2002 
12-APR-2002 
11-JAN-2002 
20-FEB-2002 
20-FEB-2002 
26-JUN-2002 
06-MAR-2002 
28-MAR-2002 
28-MAR-2002 
30-MAY-2002 
30-MAY-2002 
13-FEB-2002 
25-APR-2002 
25-APR-2002 
29-MAR-2002 
03-MAY-2002 
03-MAY.2002 
11-JAN-2002 
08-MAR-2002 
17-JUN-2002 
17-APR-2002 
19-APR-2002 
22-MAY-2002 
16-MAY-2002 
22-FEB-2002 
05-APR-2002 
01-MAR-2002 
05-APR-2002 
15-MAY-2002 
06-FEB-2002 
29-MAY-2002 
16-JAN-2002 
22-MAR-2002 
22-MAR-2002 
22-MAR-2002 
27-MAR-2002 
03-APR-2002 
03-APR-2002 
05-APR-2002 
24-APR-2002 
22-MAY-2002 
17-MAY-2002 
17-MAY-2002 
24-MAY-2002 
12-JUN-2002 
22-MAR-2002 
28-JUN-2002 
28-JUN-2002 
09-JAN-2002 
16-JAN-2002 


Case  No. 


Type 


02-06-1 823A 

02-06-1 931 A 

02-06-564A 

02-06-644A 

02-06-688A 

02-06-692A 

02-06-738A 

02-06-754A 

02-06-769A 

02-06-779A 

02-O6-779A 

01-06-674P 

02-06-079A 

02-06-1 01  OA 

02-06-1317A 

02-06- 1628A 

02-06-1648A 

02-06-207A 

02-06-356A 

02-06-693A 

02-06-775A 

02-06-930A 

02-06-973A 

02-06- 1402A 

02-06-1 183A 

01-06-1605A 

02-06-762A 

01-06-1711A 

02-06-1011A 

02-O6-934A 

01-06-1642P 

01-06-1642P 

01-06-1714P 

01-06-1714P 

01-06-1850A 

01-06-543P 

01-06-543P 

01-06-547P 

02-06-1 443A 

02-06-1 443A 

02-06-447A 

02-06-768A 

02-O6-275P 

02-06-955A 

02-06-958A 

02-06-1662A 

02-06-548A 

02-06-771 A 

01-06-1950A 

02-06-872A 

02-06-905A 

02-06- 1444A 

02-06-646A 

00-06-1 649P 

02-06-21 3A 

02-06- 1059A 

02-06-1060A 

02-06-1061A 

02-06-1 123A 

02-06-1 175A 

02-06-1 176A 

02-06-1 177A 

02-06-1 364A 

02-06-1615A 

02-06-1 61 6A 

02-06-161 7A 

02-06-1 690A 

02-06-1 725A 

02-06- 185A 

02-06-1916A 

02-06-1 91 6A 

02-06-395A 

02-06-396A 


02 
02 
01 
02 
02 
02 
02 
02 
01 
01 
01 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
01 
01 
02 
06 
06 
05 
05 
01 
05 
05 
05 
02 
02 
02 
02 
06 
02 
01 
02 
01 
02 
02 
02 
01 
02 
02 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
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Region       State 


Community 


06 

06 

06 

06  . 

06  . 

06 

06 

06 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


TX 
TX 
TX 

;TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 

iTX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
*TX 


CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 


CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON, 
CARROLLTON, 
CARROLLTON, 
CARROLLTON, 
CARROLLTON,  CITY  OF  . 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF 
CARROLLTON,  CITY  OF  . 

CEDAR  HILL,  CITY  OF 

COLLEYVILLE,  CITY  OF  .. 
COLLEYVILLE,  CITY  OF  .. 

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

COPPELL,  CITY  OF  

CORINTH,  TOWN  OF 

CORINTH,  TOWN  OF 

CORSICANA,  CITY  OF 

CRYSTAL  CITY,  CITY  OF 

DALLAS  COUNTY  

DALLAS  COUNTY  

DALLAS  COUNTY  

DALLAS  COUNTY  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF  

,  DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  


Map  panel 


DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS.  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DALLAS,  CITY  OF  

DEER  PARK,  CITY  OF  

DEER  PARK,  CITY  OF  I  48201C0940J 

DENTON  COUNTY  I  48121C0420E 


48113C0160J 

48113C0160J 

48113C0020J 

4811X0180J 

48113C0020J 

48113C0160J 

48113C0020J 

4811 3001 60J 

48113C0040J 

48113C0040J 

48113C0040J 

48113C0040J 

48113C0020J 

48113C0040J 

4811X0020J 

48113C0605J 

48439C0195H 

48439C0215H 

4811X0155J 

48113C0155J 

4811 3001 55J 

48113C0135J 

48113C0135J 

48113C0155J 

4811 3001 55J 

48113C0155J 

48113C0155J 

48113C0155J 

48113C0155J 

4811X0155J 

4811 3001 55J 

481 1X01 55J 

48113C0135J 

48121C0393E 

48121C0393E 

4804980005A 

48068802B 

4811X0135J 

481 1X01 45J 

4811X0685J 

4811X0235J 

4811X0365J 

4811X0335J 

48113C0355J 

4811X0355J 

4811X0355J 

4811 30051 OJ 

4811X0185J 

481 1X051 OJ 

481 1X01 85J 

4811X0190J 

481 1X01 95J 

48113C0365J 

4811X0185J 

4811X0215J 

4811X0355J 

4811X0190J 

4811X0330J 

4811X0355J 

48113C0355J 

481 1X021 5J 

481 1X021 5J 

4811X0185J 

481 1X01 85J 

481 1X01 95J 

48113C0180J 

4811X0190J 

4811X0355J 

4811X0455J 

48113C0465J 

48201 C0940J 


Determination 
date 


22-MAR-2002 

25-JAN-2002 

06-FEB-2002 

23-JAN-2002 

25-JAN-2002 

27-FEB-2002 

27-FEB-2002 

27-FEB-2002 

08-MAR-2002 

01-MAR-2002 

06-MAR-2002 

03-APR-2002 

13-MAR-2002 

08-MAR-2002 

15-MAR-2002 

19-JUN-2002 

21-JUN-2002 

31-MAY-2002 

22-MAR-2002 

27-MAR-2002 

26-JUN-2002 

15-MAY-2002 

21-JUN-2002 

31-MAY-2002 

14-JUN-2002 

16-JAN-2002 

08-FEB-2002 

01-FEB-2002 

08-FEB-2002 

03-MAY-2002 

26-JUN-2002 

29-MAR-2002 

0e-MAR-20Q2 

20-MAR-2002 

2g-MAR-2002 

06-MAR-2002 

28-JUN-2002 

28-MAR-2002 

28-MAR-2002 

19-APR-2002 

25-JAN-2002 

19-APR-2002 

17-APR-2002 

05-APR-2002 

24-MAY-2002 

24-MAY-2002 

19-APR-2002 

08-MAY-2002 

07-JUN-2002 

15-MAY-2002 

24-MAY-2002 

21-JUN-2002 

21-JUN-2002 

21-JUN-2002 

17-APR-2002 

17-APR-2002 

16-JAN-2002 

16-JAN-2002 

04-JAN-2002 

08-MAR-2002 

20-FEB-2002 

01-FEB-2002 

27-MAR-2002 

08-FEB-2002 

27-FEB-2002 

06-MAR-2002 

26-APR-2002 

08-MAR-2002 

01-MAY-2002 

01-MAY-2002 

22-MAY-2002 

20-FEB-2002 

17-JAN-2002 


Case  No. 


02-06-540A 

02-06-578A 

02-06-622A 

02-06-623A 

02-06-625A 

02-06-789A 

02-06-791 A 

02-06-792A 

02-06-809A 

02-06-837A 

02-06-853A 

02-06-882A 

02-06-899A 

02-06-925A 

02-06-988A 

02-06-1 485A 

02-06-1 867A 

02-06-457A 

02-06-1 01 2A 

02-06-1 042A 

02-06-1  USA 

02-06-1 146A 

02-06-1339A 

02-06-1 745A 

02-06-1 806A 

02-06-463A 

02-06-609A 

02-06-61 OA 

02-06-611 A 

02-06-838A 

02-06-91 2A 

02-06-920A 

02-06-961 A 

02-06-256A 

02-06-690A 

02-06-974A 

02-06-1 965A 

01-06-1 126P 

01-06-1126P 

02-06-191A 

02-06-550A 

02-06-1 030A 

02-06-1 157A 

02-06-1 192A 

02-06-1 228A 

02-06-1 294A 

02-06-1 306A 

02-06-1 395A 

02-06-1 450A 

02-06-1 493A 

02-06-1 574A 

02-06-1 765A 

02-06-1 899A 

02-06-1 91 9A 

02-06-31 6A 

02-06-31 6A 

02-06-342A 

02'06-342A 

02-06-448A 

02-06-494A 

02-06-626A 

02-06-635A 

02-06-684A 

02-06-730A 

02-06-782A 

02-06-811 A 

02-06-906A 

02-06-921 A 

02-06-444P 

02-06-444P 

02-06-1 656A 

02-06-586A 

01-06-1008P 


Type 


Region 


02 

02 

02 

17 

02 

17 

17 

02 

02 

02 
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02 

02 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


State 


TX 

T5r 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


Map  panel 


Detemiinatlon 
date 


Case  No 


Type 


DENTON  COUNTY  48121C0420E 

DENTON  COUNTY  48121C0386E 

DENTON  COUNTY 48121C0500F 

DENTON.  CITY  OF 48121C0370E 

DENTON,  CITY  OF 48121C0360E 

DENTON,  CITY  OF 48121C0380E 

DESOTO.  CITY  OF 48113C0630J 

DUNCANVILLE.  CITY  OF 481 13C0470J 

DUNCANVILLE,  CITY  OF 481 13C0470J 

DUNCANVILLE.  CITY  OF - 4811X0470J 

DUNCANVILLE,  CITY  OF 48113C0470J 

EDINBURG,CITY  OF  I  4803380010E 


EDINBURG,CITY  OF 

EL  PASO,  CITY  OF  

EL  PASO,  CITY  OF  

EL  PASO,  CITY  OF  

EL  PASO,  CITY  OF  

EL  PASO,  CITY  OF  

EL  PASO,  CITY  OF  

ELLIS  COUNTY  ..■. 

ELLIS  COUNTY  

EULESS.  CITY  OF 

FARMERS  BRANCH.  CITY  OF 
FARMERS  BRANCH,  CITY  OF 
FLOWER  MOUND.  TOWN  OF 
FLOWER  MOUND,  TOWN  OF 
FLOWER  MOUND,  TOWN  OF 

FOREST  HILL.  CITY  OF 

FORNEY.  CITY  OF  

FORT  BEND  COUNTY  

FORT  BEND  COUNTY  

FORT  BEND  COUNTY  

FORT  BEND  COUNTY  

FORT  BEND  COUNTY  

FORT  BEND  COUNTY  LID 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH.  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FORT  WORTH,  CITY  OF  ... 
FRIENDSWOOD,  CITY  OF  . 
FRIENDSWOOD,  CITY  OF  . 

FRISCO.  CITY  OF  

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND,  CITY  OF 

GARLAND.  CITY  OF 

GARLAND,  CITY  OF 


#2 


4803380030E 

4802140042B 

48021 4001 5D 

48021 40048B 

48021 40026D 

4802140014D 

48021 40044B 

4813X01 10D 

481 3X01 05D 

48439C0330J 

48113C0190J 

4811X0170J 

48121C0545E 

48121C0540E 

48121C0545E 

4843X0420H 

480410026 

48157C0175J 

48157C0015J 

48157C0100J 

48157C0205J 

48157C0075J 

48157C0255J 

48439C0270J 

48439C0312J 

48439C0395J 

48439C0295J 

48439C0385J 

4843X0395J 

48439C0260H 

48439C0280J 

4843X0420H 

4843X0265H 

4843X0312J 

4854680005E 

4854680005E 

48085C0270G 

48113C0240J 

4811X0380J 

4811X0220J 

48113C0220J 

48113C0240J 

48113C0360J 

48113C0220J 

48113C0210J 

48113C0360J 

4811X0240J 

48113C0220J 

48113C0210J 

48113C0240J 

4811X0210J 

4811X0380J 

GARLAND,  CITY  OF 48113C0380J 

GARLAND,  CITY  OF 481 13C0360J 

GARLAND,  CITY  OF 481 13C0220J 


GARLAND,  CITY  OF 
GARLAND,  CITY  OF 
GARLAND.  CITY  OF 
GARLAND.  CITY  OF 
GILLESPIE  COUNTY 


48113C0240J 
48113C0360J 
48113C0220J 
48113C0220J 
48171C0267C 


GILLESPIE  COUNTY I  48171C0300C 


09-JAN-2002 
02-MAY-2002 
13-MAR-2002 
13-JUN-2002 
24-MAY-2002 
19-JUN-2002 
24-MAY-2002 
08-MAY-2002 
12-APR-2002 
12-APR-2002 
20-MAR-2002 
06-FEB-2002 
07-JUN-2002 
05-APR-2002 
10-MAY-2002 
24-MAY-2002 
13-FEB-2002 
20-MAR-2002 
17-APR-2002 
05-APR-2002 
15-MAY-2002 
22-MAY-2002 
01-MAY-2002 
12-JUN-2002 
20-FEB-2002 
19-JUN-2002 
19-APR-2002 
29-MAY-2002 
10-MAY-2002 
04-JAN-2002 
10-APR-2002 
10-APR-2002 
09-JAN-2002 
31-MAY-2002 
20-MAR-2002 
30-APR-2002 
05-APR-2002 
03-APR-2002 
08-MAY-2002 
01-MAY-2002 
01-MAY-2002 
14-JUN-2002 
28-JUN-2002 
28-JUN-2002 
17-JUN-2002 
13-MAR-2002 
17-MAY-2002 
03-APR-2002 
25-JAN-2002 
22-MAR-2002 
17-JAN-2002 
27-MAR-2002 
17-MAY-2002 
10-APR-2002 
01-MAY-2002 
17-MAY-2002 
17-MAY-2002 
17-MAY-2002 
28-JUN-2002 
05-JUN-2002 
21-JUN-2002 
22-FEB-2002 
23-JAN-2002 
13-JUN-2002 
01-FEB-2002 
20-MAR-2002 
06-FEB-2002 
01-MAR-2002 
08-MAR-2002 
08-MAR-2002 
15-MAR-2002 
12-APR-2002 
24-MAY-2002 


01-O6-1428A 
02-06-276P 
02-06-541 A 
02-06- 1096P 
02-06- 1737A 
02-06- 1775A 
02-06-957A 
02-06-1 187A 
02-06- 1208A 
02-06-1 284A 
02-06-568A 
02-06-01 2A 
02-06-787A 
02-06- 1168A 
02-06-1 21 9A 
02-06-1 604A 
02-06-440A 
02-06-836A 
02-06-892A 
02-06-1 233A 
02-06-659A 
02-06-1 528A 
02-06-1221A 
02-06-1 749A 
02-06-1 17A 
02-06-1791A 
02-06-803A 
02-06- 1437A 
02-06-1 11 3A 
01-06-1976A 
02-06-223A 
02-06-223A 
02-06-51 6A 
02-06-61 7A 
02-06-31 3A 
02-06-1 268P 
02-06- 1303A 
02-06-131A 
02-06-1 446A 
02-06-1 464A 
02-06- 1464A 
02-06-1 558A 
02-06-1 678P 
02-06-1 890A 
02-06-374P 
02-06-897A 
02-06-1 557A 
02-06-981 A 
02-06-41 5A 
01-06-1380P 
01-06-1620P 
02-06-1013A 
02-06-1 150A. 
02-06- 1209A 
02-06- 1476A 
02-06- 1497A 
02-06-1 498A 
02-06- 1499A 
02-06- 1535P 
02-06-1 738A 
02-06-1 790A 
02-06-282P 
02-06-546A 
02-06-591 P 
02-06-630A 
02-06-711 A 
02-06-728A 
02-06-807A 
02-06-891 A 
02-06-931 A 
02-06-950A 
02-06-1 321 A 
02-06-1 569A 


02 

05 

02 

06 

02 

01 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 
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17 
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02 

02 

06 

17 

05 

02 

02 

17 

02 

02 

02 

01 

02 
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Region 


State 


Community 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


GLADEWATER,  CITY  OF  

GRAHAM,  CITY  OF  

GRANBURY,  CITY  OF 

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAND  PRAIRIE,  CITY  OF  

GRAPEVINE,  CITY  OF  

GRAPEVINE,  CITY  OF  

GRAPEVINE,  CITY  OF  

GREENVILLE,  CITY  OF  

HALTOM  CITY,  CITY  OF 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HARRIS  COUNTY 

HAYS  COUNTY  

HEATH,  CITY  OF 

HEATH,  CITY  OF 

HEATH,  CITY  OF 

HELOTES,  CITY  OF  

HIDALGO  COUNTY  

HIDALGO  COUNTY  

HIDALGO  COUNTY  

HIDALGO  COUNTY  

HIGHLAND  VILLAGE,  VILLAGE  OF 

HILL  COUNTY 

HILL  COUNTY 

HILL  COUNTY 

HOOD  COUNTY  

HOOD  COUNTY  

HOOD  COUNTY  

HOOD  COUNTY  

HOOD  COUNTY  

HOOD  COUNTY  

HOUSTON  COUNTY  

HOUSTON  COUNTY  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON.  CITY  OF  


Map  panel 


4802620005B 
48503C0215D 
4803570005B 
48113C0285J 
48113C0295J 
48439C0335J 
48439C0341J 
48113C0445J 
48113C0295J 
48113C0455J 
48113C0465J 
48113C0295J 
48439C0215H 
48439C0215H 
48439C0205H 
48231 C0180F 
48439C0285J 
48201 C0245K 
48201 C0430K 
48201 C0320K 
48201 C0445K 
48201 C0295J 
48201 C0265J 
48201 C0245K 
48201 C0265J 
48201 C0545J 
48201 C0565J 
48201 C0765J 
48201 C0215J 
48201 C0220J 
48201 C0245K 
48201 C0320K 
48201 C0245K 
48201 C0455J 
48201C0410J 
48201 C0270J 
48201 C0215J 
48201 C0220J 
48201 C0430K 
48201 C0440K 
48201 C0515J 
48209C0185E 
4805450005A 
4805450005A 
4805450005A 
48029C0233F 
4803340290D 
4803340290D 
4803340450C 
4803340325D 
48121C0533F 
4808570004A 
4808570004A 
4808570007A 
48035601  IOC 
48035601 45B 
48035601 45B 
48035601 30C 
4803560045B 
48035601 30C 
48201 C0855K 
48201 C0320K 
48201 C0670K 
48201 C081 OK 
48201 C0845K 
48201 C0665K 
48201 C0860K 
48201 C0655K 
48201 C0865K 
48201 C0845K 
48201 C0640J 
48201 C0655K 
46201 C0670K 


Determination 
date 


28-JUN-2002 

01-MAY-2002 

21-JUN-2002 

08-MAY-2002 

08-MAY-2002 

08-MAY-2002 

08-MAY-2002 

12-APR-2002 

06-MAR-2002 

06-MAR-2002 

06-MAR-2002 

22-MAR-2002 

08-MAY-2002 

16-JAN-2002 

10-APR-2002 

03-MAY-2002 

04-JAN-2002 

06-FEB-2002 

15-MAY-2002 

22-MAR-2002 

05-APR-2002 

27-MAR-2002 

20-MAR-2002 

01-MAY-2002 

01-MAY-2002 

19-APR-2002 

19-APR-2002 

31-MAY-2002 

29-MAY-2002 

29-MAY-2002 

22-MAY-2002 

26-APR-2002 

18-JAN-2002 

23-JAN-2002 

23-JAN-2002 

06-FEB-2002 

25-JAN-2002 

25-JAN-2002 

24-APR-2002 

22-MAR-2002 

26-APR-2002 

27-MAR-2002 

22-FEB-2002 

22-MAY-2002 

26-JUN-2002 

21-MAY-2002 

11-JAN-2002 

12-APR-2002 

30-MAY-2002 

17-APR-2002 

27-MAR-2002 

07-JUN-2002 

28-JUN-2002 

22-MAR-2002 

15-MAY-2002 

01-MAY-2002 

22-FEB-2002 

09-JAN-2002 

13-FEB-2002 

06-FEB-2002 

09-JAN-2002 

13-MAR-2002 

17-APR-2002 

20-MAR-2002 

20-MAR-2002 

08-MAY-2002 

24-MAY-2002 

12-JUN-2002 

04-JAN-2002 

25-JAN-2002 

06-FEB-2002 

13-FEB-2002 

01-FEB-2002 


Case  No. 


02-06-1 797A 
02-06-1 428A 
02-06- 1462A 
01 -06-1 51 6P 
01 -06-1 51 6P 
01 -06-1 51 6P 
01 -06-1 51 6P 
02-06-11 73A 
02-06-526A 
02-06-804A 
02-06-804A 
02-06-844A 
02-06-1 165A 
02-06-358A 
02-06-574A 
02-06- 1433A 
02-06-399A 
01-06-1356A 
01 -06-1 91 4A 
02-06-1 103A 
02-06-1 117A 
02-06-1 120A 
02-06-1 121A 
02-06-1 188A 
02-06-1 188A 
02-06-1 21 5A 
02-06-1 21 5A 
02-06- 1456A 
02-06- 1593A 
02-06-1 593A 
02-06-1 638A 
02-06-1 87X 
02-06-227A 
02-06-485A 
02-06-509A 
02-06-585A 
02-06-592A 
02-06-592A 
02-06-71 2A 
02-06-864A 
02-06-976A 
02-06-380A 
02-06- 143A 
02-06-1 609A 
02-06-1 805A 
01-06-1723P 
01-06-1652A 
02-06-1 038A 
02-06-71 5P 
02-06-886A 
02-06-1 142A 
02-06-1 21 6A 
02-06-1 907A 
02-06-704A 
02-06-1 133A 
02-06-1 477A 
02-06-234A 
02-06-270A 
02-06-628A 
02-06-701 A 
02-06-446A 
02-06-759A 
02-06- 1066A 
02-06-1 086A 
02-06-1 115A 
02-06-1 505A 
02-06-1 599A 
02-06-1 81 3A 
02-06-458A 
02-06-507A 
02-06-569A 
02-06-723A 
02-06-726A 


Type 


Region 


02 
02 
02 
06 
06 
06 
06 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
17 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
01 
01 
01 
01 
01 
01 
01 
01 
02 
02 
01 
01 
02 
02 
06 
01 
01 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF  

HOUSTON,  CITY  OF 

HURST,  CITY  OF 

HURST,  CITY  OF 

HURST,  CITY  OF 

HUTTO,  TOWN  OF 

HUTTO,  TOWN  OF 

HUTTO,  TOWN  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

IRVING,  CITY  OF 

JEFFERSON,  CITY  OF 

JOHNSON  COUNTY 

KATY,  CITY  OF 

KELLER,  CITY  OF  

KENDALL  COUNTY 

KERRVILLE,  CITY  OF  

KERRVILLE,  CITY  OF  

KILLEEN,  CITY  OF  

KIMBLE  COUNTY  

KIRBY,  CITY  OF  

KIRBY,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAKEWAY,  CITY  OF 

LAMAR  COUNTY 

LANCASTER,  CITY  OF  

LANCASTER,  CITY  OF  

LEAGUE  CITY,  CITY  OF  ... 

LEANDER,  CITY  OF  

LEON  VALLEY,  CITY  OF  .. 
LEON  VALLEY,  CITY  OF  .. 
LEON  VALLEY,  CITY  OF  .. 
LEON  VALLEY,  CITY  OF  .. 

LEWISVILLE,  CITY  OF  

LIBERTY  COUNTY  

LIVE  OAK,  CITY  OF  

LLANO  COUNTY  

LLANO  COUNTY  

LLANO  COUNTY  

LONGVIEW,  CITY  OF 

LUBBOCK  COUNTY  

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

LUBBOCK,  CITY  OF 

MARBLE  FALLS.  CITY  OF 

MAYPEARL,  CITY  OF  

MCKINNEY,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  


Map  panel 


48201 C0670K 

48201 C0845K 

48201 C081  OK 

48201 C0670K 

48439C0308H 

48439C0306J 

48439C0306J 

48491 C0244C 

48491 C0335C 

48491 C0244C 

48113C0135J 

48113C0145J 

48113C0315J 

48113C0305J 

4811X0320J 

48113CQ315J 

48113C0315J 

48113C0320J 

48113C0315J 

48113C0315J 

48113C0315J 

48113C0315J 

48113C0320J 

48113C0315J 

4804650005B 

48251 C0125F 

480301 0005D 

48439C0190H 

48041 701 80B 

48265C0170E 

48265C0165E 

480031 0005C 

48123201 75A 

48029C0459E 

48029C0457E 

48453C0784F 

48453C0792F 

48453C0792F 

48453C0801F 

48453C0803F 

48453C0811F 

48453C0813F 

480891 0008A 

48113C0630J 

48113C0635J 

4854880025D 

48491 C0218C 

48029C0263E 

48029C0263F 

48029C0263F 

48029C0426E 

48121C0545E 

48043801 75B 

48029C0312E 

481 23401 35B 

48123401 35B 

4812340210B 

480264001 OD 

48091 50007A 

4804520050B 

4804520025C 

4804520045C 

4804520045C 

4804520025C 

4804520050B 

4804520040B 

4804520045C 

4804520025C 

48053C0312C 

48139C0170D 

48085C0280G 

48113C0390J 

48113C0390J 


Detemiination 
date 


Case  No. 


Type 


13-FEB-2002 

15-FEB-2002  i 

06-MAR-2002 

10-APR-2002 

30-APR-2002 

05-JUN-2002 

10-MAY-2002 

30-MAY-2002 

30-MAY-2002 

14-JUN-2002 

08-MAR-2002 

08-MAR-2002 

10-APR-2002 

03-MAY-2002 

03-MAY-2002 

21-JUN-2002 

20-MAR-2002 

04-JAN-2002 

25-JAN-2002 

18-JAN-2002 

20-FEB-2002 

22-FEB-2002 

22-FEB-2002 

20-FEB-2002 

24-APR-2002 

12-JUN-2002 

19-JUN-2002 

26-APR-2002 

03-APR-2002 

12-JUN-2002 

27-FEB-2002 

05-APR-2002 

18-JAN-2002 

17-MAY-2002 

12-JUN-2002 

28-JUN-2002 

08-MAY-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

30-JAN-2002 

18-FEB-2002 

24-APR-2002 

21-MAR-2002 

05-JUN-2002 

02-JAN-2002 

26-APR-2002 

28-JUN-2002 

02-JAN-2002 

15-MAR-2002 

27-MAR-2002 

06-MAR-2002 

13-MAR-2002 

17-MAY-2002 

13-FEB-2002 

20-FEB-2002 

19-JUN-2002 

27-MAR-2002 

05-APR-2002 

05-JUN-2002 

18-JAN-2002 

18-JAN-2002 

18-JAN-2002 

24-APR-2002 

13-FEB-2002 

20-FEB-2002 

25-JAN-2002 

20-FEB-2002 

01-MAY-2002 

22-MAY-2002 

31-MAY-2002 


02-06-81 8A 
02-06-898X 
02-06-985A 
02-06-986A 
01-06-1481P 
02-06-1 31 2A 
02-06- 1436A 
01 -06-21 3P 
01 -06-21 3P 
02-06- 1763A 
01-06-1643P 
01-06-1643P 
02-06-1 21 4A 
02-06-1 387A 
02-06- 1404A 
02-06- 1784A 
02-06-459A 
02-06-465A 
02-06-595A 
02-06-596A 
02-06-91 5A 
02-06-924A 
02-06-924A 
02-06-927A 
02-06- 1349A 
02-06-1222A 
02-06- 1881 A 
02-06-1 331 A 
02-06-1211 A 
02-06- 1563A 
02-06-81 9A 
02-06-1 029A 
02-06-233A 
02-06- 1502A 
02-06-1 747A 
00-06- 1892V 
02-06-1 300A 
00-06-1 892V 
00-06- 1892V 
00-06-1892V 
00-06-1 892V 
00-06- 1892V 
02-06-31 8A 
00-06- 1773P 
02-06-653A 
01-06-673P 
02-06- 1384  A 
01-06-1953X 
02-06- 1347  A 
02-06- 1825A 
01-06-1953X 
02-06-881 A 
02-06-1 122A 
02-06-91 6A 
02-06- 1026A 
02-06- 1326A 
02-06-674A 
02-06-71 4A 
02-06-1 859A 
02-06-1 062A 
02-06-1 171 A 
02-06-1651A 
02-06-302A 
02-06-303A 
02-06-547A 
02-06-673A 
02-06-749A 
02-06-765X 
02-06-629A 
02-06-4 17A 
02-06- 1388A 
02-06-1 082A 
02-06-1 161 A 


02 
01 
02 
01 

05 

02 

02 

06 

06 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

19 

02 

19 

19 

19 

19 

19 

02 

06 

17 

05 

02 

06 

02 

01 

06 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

02 

01 

01 

02 

01 

02 

01 

01 

02 

02 

02 

02 
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Region 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
0»3 
03 
06 
06 
06 
06 
06 
06 
06 


State 


Community 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE.  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MESQUITE,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF 

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF  

MIDLAND,  CITY  OF 

MIDLOTHIAN,  CITY  OF  

MISSOURI  CITY,  CITY  OF 

MISSOURI  CITY,  CITY  OF 

MONTAGUE  COUNTY  

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MONTGOMERY  COUNTY 

MORGAN'S  POINT  RESORT,  CITY  OF 

MURPHY,  CITY  OF  

NACOGDOCHES  COUNTY 

NORTH  RICHLAND  HILLS,  CITY  OF  ... 

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ODESSA,  CITY  OF 

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ODESSA,  CITY  OF  

ORANGE  COUNTY 

PARKER  COUNTY  

PARKER,  CITY  OF  

PEARLAND,  CITY  OF 

PEARLAND.  CITY  OF 

PEARLAND,  CITY  OF 

PEARLAND.  CITY  OF 

PEARLAND,  CITY  OF 

PLAINVIEW.  CITY  OF  

PLANO.  CITY  OF 


Map  panel 


48113C0360J 

48113C0530J 

48113C039aJ 

48113C0535J 

48113C0390J 

48113C0390J 

48113C0390J 

48113C0390J 

48113C0530J 

48113C0390J 

48329C0067E 

48329C0088E 

48329C0100E 

48329C0088E 

48329C0088E 

48329C0100E 

48329C0089E 

48329C0058E 

48329C0066E 

48329C0086E 

48329C0087E 

48329C0069E 

48329C0088E 

48329C0088E 

48329C0088E 

48139C0075D 

48157C0255J 

48157C0265J 

48337C0060C 

48339001 95F 

48339C0529F 

48339C0530F 

48339C0195F 

48339C0705F 

48339C0540F 

48339C0539G 

48339C0543F 

48339C0215F 

48339C0215F 

48339C0535F 

48339C0215F 

48339C0355F 

48339C0430F 

483390041 5F 

48339C0215F 

48339C0220F 

48339C0215F 

48339C0730G 

48339C0560F 

48339C0215F 

481 5250001 A 

48085C0465H 

4809470004B 

48439C0301H 

48135C0170D 

48135C0170D 

48135C0140D 

48135C0140D 

48135C0170D 

48135C0170D 

481 35001 70D 

48135C0170D 

48135C0140D 

48051 00075C 

48052001 500 

48085C0435G 

48039C0010I 

48039C0045J 

48039C0045J 

48039C0045J 

48039C0045J 

4802750007B 

48085C0410G 


Detemfiination 
date 


27-MAR-2002 

10-MAY-2002 

12-JUN-2002 

18-JAN-2002 

10-APR-2002 

20-MAR-2002 

20-FEB-2002 

06-MAR-2002 

24-APR-2002 

17-MAY-2002 

27-MAR-2002 

05-APR-2002 

24-APR-2002 

24-MAY-2002 

21-MAY-2002 

14-JUN-2002 

21-JUN-2002 

18-JAN-2002 

18-JAN-2002 

06-MAR-2002 

16-JAN-2002 

06-FEB-2002 

06-MAR-2002 

06-MAR-2002 

06-MAR-2002 

14-FEB-2002 

12-JUN-2002 

12-JUN-2002 

24-APR-2002 

01-MAR-2002 

26-FEB-2002 

26-FEB-2002 

12-MAR-2002 

20-MAR-2002 

04-JAN-2002 

12-JUN-2002 

12-JUN-2002 

25-JAN-2002 

12-APR-2002 

29-MAY-2002 

22-MAY-2002 

22-MAY-2002 

21-JUN-2002 

16-JAN-2002 

17-JAN-2002 

17-JAN-2002 

18-JAN-2002 

15-APR-2002 

27-MAR-2002 

01-MAR-2002 

21-JUN-2002 

12-JUN-2002 

24-APR-2002 

19-JUN-2002 

04-JAN-2002 

10-APR-2002 

03-MAY-2002 

28-JUN-2002 

08-MAR-2002 

09-JAN-2002 

06-MAR-2002 

22-FEB-2002 

27-FEB-2002 

20-FEB-2002 

14-JUN-2002 

27-MAR-2002 

09-JAN-2002 

24-APR-2002 

22-MAY-2002 

21-JUN-2002 

27-FEB-2002 

12-JUN-2002 

05-MAR-2002 


Case  No. 


02-06-1 167A 

02-06-1 335A 

02-06-1451A 

02-06-51 7A 

02-06-533A 

02-06-745A 

02-06-805A 

02-06-861 A 

02-06-983A 

02-06-990A 

02-06-1 078A 

02-06-1 141 A 

02-06-1 329A 

02-06-1 567A 

02-06-1 695A 

02-06-1 730A 

02-06-1 863A 

02-06-242A 

02-06-242A 

02-06-353A 

02-06-481 A 

02-06-572A 

02-06-902A 

02-06-954A 

02-06-979A 

01-06-689P 

02-06-244P 

02-06-244P 

02-06-1340A 

01-06-1 145P 

01-06-1 170P 

01-06-1170P 

01-06-1264P 

01-06-1970A 

01-06-1977A 

01-06-599P 

01-06-599P 

02-06-1 03A 

02-06-1 31 OA 

02-06-1 645A 

02-06-1691A 

02-06-1691A 

02-06-1795A 

02-06-443A 

02-06-606P 

02-06-606P 

02-06-607A 

02-06-763P 

02-06-923A 

02-06-972A 

02-06-1 801 A 

02-06-1 796A 

02-06-935A 

01-06-790P 

01-06-1896A 

02-06-1 204A 

02-06-1 378A 

02-06-1 908A 

02-06-407A 

02-06-409A 

02-06-495A 

02-06-662A 

02-06-956A 

02-06-81  OA 

02-06-1 459A 

02-06-866A 

02-06-1 06A 

02-06-1 206A 

02-06-1 386A 

02-06-1731A 

02-06-747A 

02-06-1 632A 

01-06-1678P 


Type 


Region 


02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
02 
01 
02 
02 
02 
06 
06 
06 
02 
05 
05 
05 
06 
02 
02 
05 
05 
02 
02 
02 
02 
02 
02 
02 
06 
06 
02 
05 
02 
02 
02 
02 
02 
05 
01 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
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Community 


PLANO,  CITY  OF 

PLANO,  CITY  OF 

PLANO.  CITY  OF 

PLANO,  CITY  OF 

PLANO,  CITY  OF 

POLK  COUNTY 

PRINCETON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON.  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

RICHARDSON,  CITY  OF 

ROCKWALL.  CITY  OF 

ROCKWALL.  CITY  OF 

ROUND  ROCK,  CITY  OF  

ROUND  ROCK,  CITY  OF  

ROWLETT,  CITY  OF  

ROYSE  CITY,  CITY  OF  

SACHSE,  CITY  OF  ^ 

SACHSE,  CITY  OF  

SACHSE,  CITY  OF  

SACHSE,  CITY  OF  

SAN  ANGELO.  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO,  CITY  OF  7. 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONK).  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  ANTONIO.  CITY  OF  

SAN  MARCOS,  CITY  OF 

SAN  MARCOS,  CITY  OF 

SEABROOK.  CITY  OF 

SEABROOK.  CITY  OF 

SEGUIN,  CITY  OF  

SELMA.  CITY  OF 

SELMA.  CITY  OF 

SELMA,  CITY  OF 

SNYDER.  CITY  OF  

STEPHENS  COUNTY 

TARRANT  COUNTY 

TARRANT  COUNTY  

TARRANT  COUNTY  

TEXARKANA,  CITY  OF  

TRAVIS  COUNTY  


Map  panel 


Detemnination 
date 


Case  No. 


Type 


48085C0410G 

29-MAY-2002 

00-06-1 193P 

05 

48085C0420G 

29-MAY-2002    00-06-1 193P 

05 

48085C0420G 

15-MAY-2002     02-06- 1229A 

02 

48085C0440G 

26-JUN-2002    02-06- 1906A 

01 

48085C0445G 

13-FEB-2002  1  02-06-576A 

02 

4805260006B       1 

15-FEB-2002  !  02-O6-300A 

02 

48085C0325G 

15-FEB-2002 

00-06- 1489P         1 

06 

48113C0205J 

26-FEB-2002 

00-06- 1859P 

05 

48113C0205J 

01-MAY-2002 

02-06- 1076A 

02 

48113C0185J 

28-JUN-2002 

02-06- 1872A 

02 

48113C0185J 

04-JAN-2002 

02-06-367A 

02 

48113C0205J 

23-JAN-2002  i  02-06-467A 

02 

46113C0205J 

01-MAR-2002     02-06-528A 

02 

48113C0205J 

13-FEB-2002 

02-06-691 A 

17 

48113C0185J 

06-FEB-2002 

02-O6-720A 

02 

48113C0205J 

27-MAR-2002 

02-06-907A 

17 

4805470005C 

28-JUN-2002 

01-06-355P 

06 

4805470005C 

17-MAY-2002     02-06- 1588A 

02 

48491C0250C 

03-MAY-2002 

02-06- 1440A 

02 

48491 C0330D 

28-JUN-2002 

02-06-1913A 

02 

48113C0235J 

20-FEB-2002 

02-06-605A 

02 

4805480003B 

19-APR-2002 

02-06-1 079A 

01 

48113C0230J 

23-MAY-2002 

02-06-1531A 

01 

48113C0230J 

12-JUN-2002 

02-06-948A 

01 

48113C0235J 

23-MAY-2002 

02-06-1531A 

01 

48085C0580H 

05-JUN-2002 

02-06-472A 

02 

4806230035D 

19-APR-2002 

02-06- 1336A 

02 

48029C0263E 

02-JAN-2002 

01-06-1953X 

05 

48029C0426E 

02-JAN-2002 

01-06-1953X 

05 

48029C0120E 

24-APR-2002 

01-06-546P 

06 

48029C0257E 

24-APR-2002 

01-06-546P 

06 

48029C0258F 

21-MAR-2002 

02-06-1031A 

02 

48029C0441E 

22-MAR-2002 

02-06-1 040A 

02 

48029C0259F 

19-APR-2002 

02-06- 1064A 

02 

48029C0244F 

10-APR-2002 

02-06-1 138A 

02 

48029C0283F 

03-MAY-2002 

02-06- 1197A 

02 

48029C0259F 

29-MAR-2002 

02-O6-1241A 

02 

48029C0262F 

24-APR-2002 

02-06-1301A 

02 

48029C0266F 

24-APR-2002 

02-06-1 301 A 

02 

48029C0140F 

08-MAY-2002 

02-06-1 379A 

02 

48029C0239E 

02-JAN-2002 

01-06-1953X 

05 

48029C0239F 

01-MAY-2002 

02-06-1391A 

02 

48029C0266F 

07-JUN-2002 

02-06- 1460A 

02 

48029C0140F 

24-MAY-2002 

02-06-1 552A 

02 

48029C0259F 

07-JUN-2002 

02-06- 1555A 

02 

48029C0259F 

19-JUN-2002 

02-06- 1625A 

02 

48029C0266F 

31-MAY-2002 

02-06-1751A 

02 

48029C0402E 

02-JAN-2002 

01-06-1953X 

05 

48029C0406E 

02-JAN-2002 

01-06-1953X 

05 

48029C0406F 

28-JUN-2002 

02-06- 1755A 

02 

48029C0407E 

02-JAN-2002 

01-06-1953X 

05 

48029C0407F 

21-JUN-2002 

02-06-1818A 

02 

48029C0407F 

12-JUN-2002 

02-06-1819A 

02 

48029C0409E 

02-JAN-2002 

01-06-1953X 

05 

48029C0277F 

23-JAN-2002 

02-06-599A 

02 

48029C0259F 

06-FEB-2002 

02-06-61 6A 

02 

48029C0140F 

27-FEB-2002 

02-06-71 3A 

02 

48029C0257E 

13-JUN-2002 

02-06-786P 

06 

48209C0194E 

10-MAY-2002 

02-06-1 350A 

01 

48209C0193E 

13-FEB-2002 

02-06-570A 

02 

48201 C1085J 

29-MAR-2002 

02-06- 1004  A 

02 

48201 C1085J 

03-APR-2002 

02-06- 1006A 

02 

485508001 OD 

24-MAY-2002 

02-06- 1367A 

02 

48029C0304E 

15-APR-2002 

00-06-1 663P 

08 

48029C0308E 

15-APR-2002 

00-06- 1663P 

08 

48029C0304E 

22-FEB-2002 

02-06-21 2A 

02 

4810010005B 

26-MAR-2002 

01-06-1980A 

01 

48429C0085C 

08-MAY-2002 

02-06-398A 

02 

48439C0195H 

31-MAY-2002 

02-06- 1554A 

02 

48439C0140H 

01-FEB-2002 

02-06-689A 

02 

48439C0535H 

01-MAR-2002 

02-06-880A 

02 

4800600005B 

31-MAY-2002 

02-06-1 562A 

02 

48453C0100F 

12-JUN-2002 

00-06-1827P 

06 
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lA 

tA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

tA 

lA 

lA 

lA 

lA 

lA 


Community 


TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TRAVIS  COUNTY  

TROPHY  CLUB,  TOWN  OF 

UPSHUR  COUNTY  

WESTON,  TOWN  OF  

WICHITA  FALLS,  CITY  OF  .. 

WILLIAMSON  COUNTY 

WJLLIAMSON  COUNTY 

WISE  COUNTY  

WYLIE,  CITYOF 

ADEL,  CITY  OF  

AMES,  CITY  OF 

BENTON  COUNTY  

BETTENDORF,  CITY  OF 

BETTENDORF,  CITY  OF 

BETTENDORF,  CITY  OF 

BLACK  HAWK  COUNTY  

BLACK  HAWK  COUNTY  

BLACK  HAWK  COUNTY  

BOONE  COUNTY  

BREMER  COUNTY 

BUCHANAN  COUNTY  

BUTLER  COUNTY  

BUTLER  COUNTY  

BUTLER  COUNTY  

CARTER  LAKE,  CITY  OF 

CASS  COUNTY  

CEDAR  FALLS,  CITY  OF  

CEDAR  FALLS,  CITY  OF  

CEDAR  FALLS,  CITY  OF  

CEDAR  FALLS,  CITY  OF  

CEDAR  RAPIDS,  CITY  OF  ... 
CEDAR  RAPIDS,  CITV  OF  ... 
CEDAR  RAPIDS,  CITY  OF  ... 

CHICKASAW  COUNTY  

CLAY  COUNTY 

CLINTON.  CITY  OF  

CLINTON,  CITY  OF  

CLIVE,  CITYOF 

CLIVE,  CITY  OF 

CLIVE,  CITY  OF 

CLIVE,  CITY  OF 

CLIVE,  CITYOF 

CLIVE,  CITYOF 

COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 

DAVENPORT,  CITY  OF 

DAVENPORT,  CITY  OF 

DELAWARE  COUNTY  

DES  MOINES  COUNTY  

DES  MOINES.  CITY  OF  

DICKINSON  COUNTY  

DICKINSON  COUNTY  

DUBUQUE  COUNTY  

FREMONT  COUNTY  

GILBERT,CITY  OF 

GILBERT.CITY  OF 

GUTHRIE  COUNTY  

GUTHRIE  COUNTY  

INDEPENDENCE,  CITY  OF  . 

IOWA  CITY,  CITY  OF  

JOHNSON  COUNTY 

LEE  COUNTY  

LINN  COUNTY  


Map  panel 


48453C0180E 

48453C0250E 

48453C0250E 

48453C0200E 

48453C0783F 

48453C0791F 

48453C0793F 

48453C0803F 

48453C0813F 

48453C0814F 

48121C0655E 

48103607B 

48085C0150G 

4806620025E 

48491 C0375C 

48491 C0330D 

48497C0100C 

48085C0470G 

19049C0118D 

1902540008C 

1908450004 A 

1902400004D 

1902400005E 

1902400003C 

1905350095B 

19053500958 

19053500508 

19084600048 

19017C0060C 

1908480100C 

19085000758 

19085001508 

19085001008 

19049201 A 

19085200018 

19001700028 

19001700068 

19001700088 

19001700068 

19018700108 

19018700258 

1901 87001 5C 

1908550005A 

1908570002A 

19008800150 

1900880015C 

1904880005C 

1904880005C 

1904880005C 

1904880005C 

1904880005C 

1904880005C 

1902350005D 

1902350005D 

1 90235001 OC 

19024200058 

1902420004C 

1908630003A 

19011300888 

1902270004D 

1908640050C 

1908640050C 

19053400458 

19086800068 

190256018 

1 9025601 B 

19087100048 

19087100048 

1900310001C 

1901710005C 

19088201258 

19018201758 

19082900508 


Determination 
date 


16-JAN-2002 

06-MAR-2002 

03-MAY-2002 

30-JAN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

28-JUN-2002 

12-APR-2002 

12-JUN-2002 

14-JUN-2002 

22-MAY-2002 

05-APR-2002 

22-MAY-2002 

24-MAY-2002 

01-MAR-2002 

19-APR-2002 

01-MAY-2002 

27-FE8-2002 

13-FEB-2002 

05-APR-2002 

12-JUN-2002 

04>)AN-2002 

06-MAR-2002 

08-FE8-2002 

08-MAR-2002 

26-JUN-2002 

13-MAR-2002 

25-JAN-2002 

27-MAR-2002 

27-FE8-2002 

13-MAR-2002 

24-APR-2002 

15-MAR-2002 

2(MMAR-2002 

26-APR-2002 

21-JUN-2002 

30-JAN-2002 

10-APR-2002 

12-JUN-2002 

04>JAN-2002 

06-MAR-2002 

20-MAR-2002 

12-APR-2002 

25>JAN-2002 

01-FE8-2002 

12-APR-2002 

12-JUN-2002 

10-MAY-2002 

17-MAY-2002 

15-MAY-2002 

15-MAY-2002 

05-JUN-2002 

19-APR-2002 

08-MAY-2002 

15-MAY-2002 

01-MAR-2002 

20-FEB-2002 

24-MAY-2002 

12-JUN-2002 

29-MAR-2002 

16-JAN-2002 

23-JAN-2002 

03-MAY-2002 

10-MAY-2002 

19-JUN-2002 

21-JUN-2002 

11-JAN-2002 

05-JUN-2002 

09-JAN-2002 

22-MAY-2002 


Case  No. 


01 -06-1 871 A 

02-06-1 003A 

02-06-1 205A 

02-06-445A 

0O-06-1892V 

00-06-1 892V 

00-06-1 892V 

00-06-1 892V 

00-06-1 892V 

00-06-1 892V 

02-06-1 232A 

02-06-1 583A 

02-06-1 669A 

02-06-1521A 

02-06-1 180A 

02-06-1494A 

02-06-258A 

01-06-1232P 

02-07-592A 

02-07-578A 

02-07-330A 

02-07-225A 

02-07-515A 

02-07-783A 

02-07-1 96A 

02-07-244A 

02-07-334A 

02-07-293A 

02-07-81 7A 

02-07-438A 

02-07-276A 

02-O7-379A 

02-07-395A 

02-07-388A 

02-07-275A 

02-07-380A 

02-07-448A 

02-07-547A 

02-07-820A 

02-07-273A 

02-07-51 OA 

02-07-768A 

02-07-21 7A 

02-07-427A 

02-07-442A 

02-07-479A 

02-07-076A 

02-07-1 54A 

02-07-535A 

02-07-570A 

02-07-603A 

02-07-706A 

02-07-691 A 

02-07-695A 

02-07-747A 

02-07-505A 

02-07-681 A 

02-07-698A 

02-07-369X 

02-07-359A 

02-07-649A 

02-07-689A 

02-07-347A 

02-07-240A 

02-07-1 50A 

02-07-221 A 

02-07-622A 

02-07-81 4A 

02-07-81 2A 

02-07-207A 

02-07-755A 

02-07-247A 

02-07-711 A 
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State 


lA 
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KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


Community 


MARION  COUNTY 

MARION.  CITY  OF 

MARION,  CITY  OF 

MARION,  CITY  OF 

MASON  CITY.  CITY  OF  

MISSOURI  VALLEY,  CITY  OF 

MUSCATINE,  CITY  OF 

NASHUA,  CITY  OF  

NEW  VIENNA,  CITY  OF  

NORTH  LIBERTY,  CITY  OF  .. 

NORWALK,  CITY  OF 

NORWALK,  CITY  OF 

PLEASANT  HILL.  CITY  OF  ... 

PLYMOUTH  COUNTY  

POTTAWATTAMIE  COUNTY 

SCOTT  COUNTY  

SIOUX  CITY,  CITY  OF  

SPENCER.  CITY  OF 

SPENCER.  CITY  OF 

SPENCER,  CITY  OF 

SPENCER.  CITY  OF 

UR8ANDALE.  CITY  OF 

UR8ANDALE.  CITY  OF 

UR8ANDALE.  CITY  OF  

WAVERLY,  CITY  OF  

WAVERLY.  CITY  OF  

WAVERLY,  CITY  OF  

WHEATLAND.  CITY  OF  

ALLEN  COUNTY 

AUGUSTA.  CITY  OF 

BUTLER  COUNTY  

BUTLER  COUNTY  

CHEROKEE  COUNTY 

CHEROKEE  COUNTY 

COWLEY  COUNTY 

DICKINSON  COUNTY  

DOWNS.  CITY  OF  

DESOTO.  CITY  OF 

EL  DORADO.  CITY  OF 

ELLIS  COUNTY  

ELLIS,  CITYOF  

EUDORA.  CITY  OF 

EUDORA.  CITY  OF 

FAIRWAY.  CITY  OF 

FAIRWAY,  CITY  OF 

HARVEY  COUNTY  

HAYS.  CITY  OF  

lOLA.  CITYOF 

JEFFERSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

KANSAS  CITY,  CITY  OF  

LAWRENCE,  CITY  OF 

LAWRENCE,  CITY  OF 

LAWRENCE,  CITY  OF 

LAWRENCE,  CITY  OF 

LAWRENCE,  CITY  OF 

LAWRENCE.  CITY  OF 

LAWRENCE.  CITY  OF 

LAWRENCE.  CITY  OF 

LAWRENCE.  CITY  OF 

LEAVENWORTH  COUNTY  ... 
LEAVENWORTH  COUNTY  ... 

LEAWOOD,  CITY  OF 

LEAWOOD.  CITY  OF 

LEAWOOD.  CITY  OF 

LENEXA.  CITY  OF 

MANHATTAN.  CITY  OF 

MCPHERSON  COUNTY 

MCPHERSON  COUNTY 

MCPHERSON,  CITY  OF 

MCPHERSON.  CITY  OF 

MCPHERSON.  CITY  OF 


Map  panel 


1 908891 4B 
1901910004B 
1908290075B 
1901910001B 
1900600005B 
1901 470001 B 
1902130002B 
1900680001B 
1901210001C 
1906300005A 
19181C0010D 
19181C0010D 
19048900028 
1908990250B 
1 9023201 75B 
1902390050B 
1 90298001 7A 
1 90071 0005B 
1 90071 0005B 
1 90071 0005B 
1 90071 0005B 
1 90230001 OD 
1902300005D 
1 90230001  OD 
19017C0054C 
19017C0054C 
19017C0054C 
19009002A 
20001 C0100D 
2000380001 D 
20003701 70C 
2000370235B 
20004401 OOB 
2000440300B 
20056301008 
20041 C0061C 
200490— 01 A 
20091 C0155F 
2000390001 D 
20009401 85B 
2000950001 B 
20045C0044C 
20045C0044C 
20091 C0094F 
20091  coil  3F 
20058501 25D 
2000960002B 
20001 C0105D 
2001 4701 50C 
20091 C0042D 
20091 C0300F 
200363001  OA 
20045C0036C 
20045C0038C 
20045C0037C 
20045C0038C 
20045C0060C 
20045C0036C 
20O45C0036C 
20045C0036C 
20045C0036C 
2001 8601 25D 
2001860025C 
20091 C0217F 
20091 C0228F 
20091 C0332F 
20091 C0184F 
2003000002D 
20021401258 
20021 40050B 
20021 7001 5D 
20021 7001 5D 
20021 70005D 


Detemiination 
date 


20-MAR-2002 

03-APR-2002 

24-APR-2002 

12-JUN-2002 

09-JAN-2002 

15-MAY-2002 

01-FEB-2002 

08-FEB-2002 

19-JUN-2002 

26-JUN-2002 

15-MAR-2002 

03-APR-2002 

18-JAN-2002 

29-MAR-2002 

19-JUN-2002 

29-MAR-2002 

27-MAR-2002 

01-FEB-2002 

01-FEB-2002 

29-MAY-2002 

26-JUN-2002 

04-JAN-2002 

22-FEB-2002 

20-MAR-2002 

16-JAN-2002 

27-FEB-2002 

24-APR-2002 

24-APR-2002 

13-MAR-2002 

01-MAR-2002 

08-MAR-2002 

07-JUN-2002 

29-MAR-2002 

03-MAY-2002 

26-APR-2002 

24-MAY-2002 

19-JUN-2002 

18-JUN-2002 

24-APR-2002 

04-JAN-2002 

04-JAN-^002 

22-FEB-2002 

27-FEB-2002 

18-JUN-2002 

18-JUN-2002 

10-APR-2002 

13-FEB-2002 

17-APR-2002 

15-MAR-2002 

15-MAY-2002 

20-JUN-2002 

19-JUN-2002 

06-MAR-2002 

27-MAR-2002 

05-JUN-2002 

12-APR-2002 

10-MAY-2002 

08-MAY-2002 

22-MAY-2002 

26-JUN-2002 

28-JUN-2002 

20-MAR-2002 

26-JUN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

22-MAY-2002 

23-JAN-2002 

05-JUN-2002 

13-MAR-2002 

24-APR-2002 

07-JUN-2002 


Case  No. 


Type 


02-07-397A 
02-07-501 A 
02-07-580A 
02-07-807A 
02-07-022A 
02-07-522A 
02-07- 146A 
02-07-300A 
02-07-692A 
02-07-834A 
02-07-420A 
02-07-509A 
01-07-869A 
02-07-443A 
02-07-703A 
02-07-500A 
02-07-488A 
02-O7-296A 
02-07-297A 
02-07-733A 
02-07-837A 
02-07- 106A 
02-07-31 5A 
02-07-475A 
02-07-242A 
02-07-406A 
02-07-593A 
02-07-629A 
02-07-277A 
02-07-41 7A 
02-07-436A 
02-07-739A 
02-07-393A 
02-07-572A 
02-07-605A 
02-07-727A 
02-07-294A 
02-07-729V 
02-07-544A 
02-07-1 76A 
02-07-141A 
02-07-230A 
02-07-396A 
02-07-729V 
02-07-729V 
01-07-568A 
02-07-340A 
02-07-346A 
02-07-450A 
02-07-323A 
02-07-71 8A 
02-07-71 9A 
02-07-409A 
02-07-484A 
02-07-536A 
02-07-542A 
02-07-61 7A 
02-07-636A 
02-07-734A 
02-07-835A 
02-07-845A 
02-07-464A 
02-07-802A 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-707A 
02-07-042A 
02-07-71 5A 
02-07-4 18A 
02-07-61 4A 
02-07-759A 


02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

0? 

02 

02 

19 

02 

02 

02 

02 

02 

19 

19 

01 

02 

01 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

19 

19 

19 

19 

02 

02 

02 

02 

02 

02 
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Region 
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State 
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KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 


Community 


MIAMI  COUNTY 

MISSION  HILLS,  CITY  OF  .... 
NEW  CAMBRIA,  CITY  OF  .... 
NEW  CAMBRIA,  CITY  OF  .... 

NEWTON.  CITY  OF  

NEWTON,  CITY  OF  

NICKERSON,  CITY  OF 

NICKERSON,  CITY  OF 

OLATHE,  CITY  OF 

OLATHE,  CITY  OF 

OLATHE,  CITY  OF 

OLATHE,  CITY  OF 

OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 

PARK  CITY,  CITY  OF 

PITTSBURG.  CITY  OF  

PRAIRIE  VILLAGE.  CITY  OF 

RENO  COUNTY 

RENO  COUNTY 

RENO  COUNTY 

ROELAND  PARK,  CITY  OF  .. 
ROELAND  PARK,  CITY  OF  .. 
ROELAND  PARK,  CITY  OF  .. 
ROELAND  PARK,  CITY  OF  .. 
ROELAND  PARK,  CITY  OF  .. 

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA.  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA.  CITY  OF  

SALINA.  CITY  OF  

SALINA.  CITY  OF  

SALINA.  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SALINA,  CITY  OF  

SAUNA,  CITY  OF  

SALINA,  CITY  OF  

SALINE  COUNTY  

SALINE  COUNTY  

SALINE  COUNTY  

SALINE  COUNTY  

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SEDGWICK  COUNTY 

SHAWNEE.  CITY  OF 


Map  panel 


20022006A 

20091 C0094F 

20031 80001 A 

20031 80001 A 

2001330005C 

2001330005C 

20155C0090D 

20155C0090D 

20091 C0301F 

20091 C0306F 

20091 C031 OF 

20091 C0330F 

20091 C0095D 

20091 C0093F 

20091 C0204F 

20091 C0208F 

20091 C0209F 

20091 C0211F 

20091 C0212F 

20091 C0213F 

20091 C0220F 

2009630001 A 

2000720005D 

20091 C0206F 

20155C0310D 

20155C0315D 

20155C0310O 

20091 C0092F 

20091 C0042D 

20091 C0042D 

20091 C0042D 

20091 C0042D 

20031600606 

20031 9001 56 

20031900156 

20031900056 

20031900156 

20031900056 

20031900056 

20031900056 

20031900156 

20031600606 

20031900156 

20031600606 

20031900156 

20031900156 

20031900156 

20031900156 

20031900156 

20031900156 

20031600606 

20031900156 

20031600606 

20031900156 

20031900056 

20031900056 

20031900156 

20031900156 

20031600606 

20031900156 

20031900156 

20031600706 

20031601006 

20031601506 

20031601006 

2003210125A 

200321 0200A 

2003210300A 

2003210150A 

2003210225A 

2003210275A 

2003210150A 

20091 C0065F 


Detennlnation 


22-FE6-2002 
20-JUN-2002 
06-FE6-2002 
24-MAY-2002 
15-FE6-2002 
03-APR-2002 
13-MAR-2002 
14>JUN-2002 
18-JUN-2b02 
18-JUN-2002 
18-JUN-2002 
18-JUN-2002 
01-FE6-2002 
18-JUN-2002 
18>JUN-2002 
18>JUN-2002 
18>JUN-2002 
18-JUN-2002 
18-JUN-2002 
1&JUN-2002 
18-JUN-2002 
01-FE6-2002 
21-JUN-2002 
20-JUN-2002 
Oe-MAR-2002 
20-FE6-2002 
15-MAR-2002 
18-JUN-2002 
15-FE6-2002 
01-MAY-2002 
17-APR-2002 
05-JUN-2002 
04-JAN-2002 
25-JAN-2002 
06-MAR-2002 
03-APR-2002 
18-JAN-2002 
06-FE6-2002 
13-FE6-2002 
20-FE6-2002 
01-MAR-2002 
13-MAR-2002 
13-MAR-2002 
27-MAR-2002 
20-MAR-2002 
17-MAY-2002 
27-MAR-2002 
27-MAR-2002 
10-APR-2002 
03-APR-2002 
10-APR-2002 
10-APR-2002 
17-APR-2002 
24-APR-2002 
24-APR-2002 
08-MAY-2002 
08-MAY-2002 
10-MAY-2002 
12-JUN-2002 
14-JUN-2002 
14-JUN-2002 
25-JAN-2002 
10-APR-2002 
14-JUN-2002 
12-JUN-2002 
04-JAN-2002 
04-JAN-2002 
1&JAN-2002 
03-APR-2002 
1&JAN-2002 
15-MAR-2002 
10-APR-2002 
18-JUN-2002 


Case  No. 


02-07-394A 
02-07-71 6A 
02-07-31 4A 
02-07-724A 
02-07-1 30A 
02-07-494A 
02-07-441 A 
02-07-749A 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-239A 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-729V 
02-07-237A 
02-07-836A 
02-07-71 7A 
02-07-316A 
02-07-364A 
02-07-446A 
02-07-729V 
02-07-342A 
02-07-584A 
02-07-587A 
02-07-595A 
02-07-1 70A 
02-07-1 81 A 
02-07-209A 
02-07-232A 
02-07-261 A 
02-07-311 A 
02-07-331 A 
02-07-392A 
02-07-410A 
02-07-437A 
02-07-439A 
02-07-449A 
02-07-461 A 
02-07-483A 
02-07-485A 
02-07-486A 
02-07-495A 
02-07-502A 
02-07-508A 
02-07-543A 
02-07-565X 
02-07-582A 
02-07-591 A 
02-07-627A 
02-07-645A 
02-07-690A 
02-07-728A 
02-07-752A 
02-07-771 A 
02-07-279A 
02-07-511 A 
02-07-714A 
02-07-761 A 
02-07-01 3A 
02-07-01 3A 
02-07-1 13P 
02-07-21 OA 
02-07-246A 
02-O7-262A 
02-07-440A 
02-07-729V 


Type 


Region 


02 
02 
02 
02 
01 
02 
02 
02 
19 
19 
19 
19 
01 
19 
19 
19 
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01 
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State 
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MO 
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MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

MO 


Community 


Map  panel 


SHAWNEE.  CITY  OF 

SHAWNEE  COUNTY  

SHAWNEE.  CITY  OF 

STERLING.  CITY  OF 

SUMNER  COUNTY 

TOPEKA,  CITY  OF  

TOPEKA,  CITY  OF  

VALLEY  CENTER,  CITY  OF  .. 

WICHITA,  CITY  OF 

WICHITA.  CITY  OF 

WICHITA.  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA.  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF .... 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA.  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WICHITA,  CITY  OF 

WILSON  COUNTY 

ARNOLD,  CITY  OF 

AVONDALE.CITY  OF 

6LUE  SPRINGS,  CITY  OF  

6RENTW000,  CITY  OF  

BUTLER  COUNTY 

CALLAWAY  COUNTY 

CAMDEN  COUNTY 

CAMDEN  COUNTY 

CAPE  GIRARDEAU  COUNTY 
CAPE  GIRARDEAU,  CITY  OF 

CASS  COUNTY  

CASS  COUNTY  

CASS  COUNTY  

CASS  COUNTY  

CASS  COUNTY  

CHESTERFIELD,  CITY  OF  .... 
CHESTERFIELD,  CITY  OF  .... 
CHESTERFIELD,  CITY  OF  .... 
CHESTERFIELD,  CITY  OF  .... 
CHESTERFIELD,  CITY  OF  .... 
CHESTERFIELD,  CITY  OF  .... 

CLAY  COUNTY 

CLAY  COUNTY 

CLAY  COUNTY 

CLINTON,  CITY  OF  

COLE  COUNTY  

C0LUM6IA,  CITY  OF  

COOPER  COUNTY 

CRESTWOOD.  CITY  OF  

CREVE  COEUR,  CITY  OF  .... 

DE  SOTO.  CITY  OF 

DES  PERES,  CITY  OF  

EUREKA,  CITY  OF  

EUREKA.  CITY  OF  

FLORISSANT,  CITY  OF  

FRANKLIN  COUNTY  

GRANDVIEW,  CITY  OF 

GREEN  PARK,  CITY  OF  

GREENE  COUNTY 

GREENE  COUNTY 


20091 C0070F 

2003310025C 

20091 C0041D 

2002900008C 

20191001056 

2051 87001 8C 

205187001 1C 

2003210075A 

2003210150A 

20032800206 

20032800106 

20032800306 

20032800206 

20032800056 

20032800306 

2003210225A 

20032800356 

20032800306 

2003210225A 

20032800356 

20032800356 

20032800206 

20032800106 

200321 0200A 

200321 0200A 

20032800356 

20032800056 

20032800106 

20032800356 

2003210200A 

20032800356 

20032800206 

20061700066 

2901880002C 

290067016 

29049201406 

29189C0301H 

2900440055C 

29004902756 

29078900056 

29078900026 

29079001256 

29045800026 

29078301 OOC 

29078301 25B 

29078301256 

29078301 OOC 

29078302256 

29189C0140H 

29189C0140H 

29189C0145H 

29189C0140H 

29189C0145H 

29189C0161H 

29009600046 

2900860025A 

2900860025A 

29015500016 

29010700606 

29003600066 

29079402256 

29189C0311H 

29189C0161H 

2952630001 C 

29189C0281J 

29189C0244H 

29189C0332H 

29189C0061J 

29049300756 

2901710005C 

29189C0315H 

2907820095C 

29078201 206 


Detemnination 
date 


Case  No. 


Type 


18-JUN-2002 
15-FEe-2002 
24-APR-2002 
13-MAR-2002 
15-MAY-2002 
25-JAN-2002 
19-APR-2002 
15-MAY-2002 
09-JAN-2002 
27-FE6-2002 
11-JAN-2002 
11-JAN-2002 
09-JAN-2002 
13-FEB-2002 
17-MAY-2002 
29-MAR-2002 
22-MAR-2002 
12-APR-2002 
17-APR-2002 
19-APR-2002 
07-JUN-2002 
01-MAY-2002 
24-APR-2002 
08-MAY-2002 
26-JUN-2002 
08-MAY-2002 
15-MAY-2002 
08-MAY-2002 
31-MAY-2002 
31-MAY-2002 
26-JUN-2002 
19-JUN-2002 
29-MAY-2002 
24-APR-2002 
22-MAR-2002 
10-MAY-2002 
19-JUN-2002 
19-JUN-2002 
01-MAY-2OO2 
2O-FEB-2002 
1O-APR-2002 
03-APR-2002 
10-MAY-2002 
27-MAR-2002 
13-MAR-2002 
27-MAR-2002 
26-APR-2002 
24-APR-2002 
20-FE6-2002 
22-MAR-2002 
04-JAN-2002 
17-APR-2002 
14-JUN-2002 
19-JUN-2002 
08-MAY-2002 
24-MAY-2002 
15-MAY-2002 
05-APR-2002 
25-JAN-2002 
24-APR-2002 
01-MAR-2002 
16-JAN-2002 
26-JUN-2002 
07-JUN-2002 
08-MAY-2002 
26-JUN-2002 
26-JUN-2002 
14-JUN-2002 
22-MAY-2002 
17-APR-2002 
08-MAR-2002 
26-JUN-2002 
24-APR-2002 


02-07-729V 

02-07-303A 

02-07-576A 

02-07- 142A 

02-07-625A 

02-07-243A 

02-07-588A 

02-07-527A 

02-07-1 23A 

02-07- 180A 

02-07-202A 

02-07-224A 

02-07-231 A 

02-07-348A 

02-07-41 5A 

02-07-451 A 

02-07-460A 

02-07-546A 

02-07-563A 

02-07-564A 

02-07-566A 

02-07-61 2A 

02-07-61 3A 

02-07-623A 

02-07-644A 

02-07-651 A 

02-07-654A 

02-07-684A 

02-07-740A 

02-07-745X 

02-07-765A 

02-07-805A 

02-07-589A 

02-07-602A 

02-07-474A 

02-07-469A 

02-07-781 A 

02-07-482A 

02-07-577A 

02-07-301 A 

02-07-537A 

02-07-462A 

02-07-646A 

02-07-360A 

02-07-391 A 

02-07-434A 

02-07-470A 

02-07-539A 

01 -07-71 9A 

01-07-785A 

02-07-1 99X 

02-07-497A 

02-07-725A 

02-07-81 9A 

02-07-628A 

02-07-657A 

02-07-687A 

02-07-489A 

02-07-274A 

02-07-562A 

02-07-304A 

02-07-238A 

02-07-741 A 

02-07-072A 

02-07-305A 

02-07-750A 

02-07-750A 

02-07-778A 

02-07-731 A 

02-07-569A 

02-07- 140A 

02-07-492A 

02-07-585A 


19 
02 
02 

01 

02 

02 

02 

01 

01 

01 

02 

17 

02 

02 

02 

01 

02 

02 

02 

02 

01 

01 

02 

02 

02 

02 

02 

17 

02 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

01 

01 

02 

01 

01 

02 

02 

02 

01 

02 

02 
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Region       State 


Community 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
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07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 


I  HANNIBAL,  CITY  OF  

:  INDEPENDENCE.CITY  OF 

INDEPENDENCE.CITY  OF 

INDEPENDENCE.CITY  OF 

JACKSON  COUNTY  

JASPER  COUNTY  

JEFFERSON  CITY.  CITY  OF  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY 

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY  

JEFFERSON  COUNTY 

JEFFERSON  COUNTY 

JEFFERSON  COUNTY 

JOHNSON  COUNTY 

JOHNSON  COUNTY 

JOPLIN.  CITYOF  

KANSAS  CITY.  CITY  OF  

KANSAS  CITY,  CITY  OF  

LADUE.CITYOF  

LADUE,CITYOF  

LAKE  WINNEBAGO.  CITY  OF  ... 

LAKE  WINNEBAGO.  CITY  OF  ... 

LEE'S  SUMMIT,  CITY  OF 

LEXINGTON,  CITY  OF  

LIBERTY,  CITY  OF  

LIVINGSTON  COUNTY  

MANCHESTER,  CITY  OF  

MANCHESTER,  CITY  OF  

MAPLEWOOD,  CITY  OF  

MARYLAND  HEIGHTS,  CITY  OF 

MARYLAND  HEIGHTS.  CITY  OF 

MCDONALD  COUNTY 

MCDONALD  COUNTY 

MCDONALD  COUNTY 

MILLER  COUNTY  

MORGAN  COUNTY  

MORGAN  COUNTY  

NEW  HAMPTON.  CITY  OF  

NEWTON  COUNTY 

NEWTON  COUNTY  

NEWTON  COUNTY  

O'FALLON.  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

O'FALLON,  CITY  OF  

OSAGE  BEACH,  CITY  OF 

OSAGE  BEACH,  CITY  OF 

OSAGE  COUNTY  

PACIFIC.  CITY  OF 

PACIFIC,  CITYOF  

PACIFIC,  CITYOF  

PARKVILLE,  CITY  OF  

PLATTE  COUNTY 

REPUBLIC,  CITY  OF  

ROCK  HILL,  CITY  OF  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES  COUNTY  

ST.  CHARLES,  CITY  OF  


Map  panel 


2902230005C 

2901 72001 5E 

2901720020E 

2901720040E 

2904920208B 

29080701 15B 

2901080003C 

2908080080C 

2908080020B 

2908080080C 

2908080080C 

29080800800 

2908080085C 

29080801 55B 

29080801 60B 

29080801 05C 

29080801806 

29080801 05C 

29080800208 

2908090200A 

2908090200A 

2901 83001 5C 

2901 7301 30C 

2901730030B 

29189C0169J 

29189C0301H 

2908770001 A 

2908770001 A 

2901740007C 

2907070005B 

2900960001 B 

29081 401 25B 

29189C0278J 

29189C0259H 

29189C0302H 

29189C0158H 

29189C0156H 

29081 701 OOB 

29081 70050B 

29081 70050B 

2902260200A 

2902440200B 

29024401 75B 

2905500001 B 

29082001 OOB 

29082001 75B 

29082001 15B 

29183C0430E 

29183C0239E 

29183C0235E 

29183C0430E 

29183C0239E 

29183C0430E 

29183C0430E 

29183C0239E 

290671 02A 

290671 

29026801 SOB 

2901 340001 C 

2901 340001 C 

2901 340001 C 

29047501 55A 

29047501 65A 

2901480001 B 

29189C0301H 

29183C0243E 

29183C0244E 

29183C0435E 

29183C0451E 

29183C0435E 

29183C0040E 

29183C0435E 

29183C0288E 


Detemnination 
date 


19-JUN 
29-MAR 
13-MAR 
24-APR 
08-MAR 
10-APR 
27-MAR 
04-JAN 
27-FEB 
16-JAN 
08-FEB 
13-FEB 
13-FEB 
27-FEB 
10-MAY 
22-MAY 
08-MAY 
15-MAY 
26-JUN 
16-JAN- 
13-FEB 
06-MAR 
05-APR 
15-MAY 
02-APR 
08-MAY 
29-MAR 
05-APR 
27-FEB 
30-JAN- 
12-JUN- 
01 -FEB- 
16-MAY 
08-MAR- 
07-JUN- 
27-FEB- 
06-MAR- 
20-FEB- 
17-APR- 
26-JUN- 
10-APR- 
31 -MAY- 
29-MAR- 
01 -FEB- 
23-JAN- 
05-JUN- 
12-APR- 
04-JUN- 
27-FEB- 
30-JAN- 
20-FEB- 
13-FEB- 
22-MAR- 
20-FEB- 
13-MAR- 
04-JAN- 
14-JUN- 
20-FEB- 
09-JAN- 
19-JUN- 
26-JUN- 
28-FEB- 
05-JUN- 
17-MAY- 
09-JAN- 
11-JAN- 
11-JAN- 
11 -JAN- 
OS-MAR- 
16-JAN- 
10-APR- 
31 -MAY- 
30-JAN- 


■2002 
■2002 
-2002 
2002 
■2002 
■2002 
■2002 
■2002 
■2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


Case  No. 


02-07-81 8A 
02-07-091 A 
02-07-426A 
02-07-526A 
02-07-101A 
02-07-528A 
O2-07-374A 
02-07-214A 
02-07-233A 
02-07-245A 
02-07-324A 
02-07-341 A 
02-07-368A 
02-07-405A 
02-07-490A 
02-07-61 8A 
02-07-650A 
02-07-697A 
02-07-748A 
02-07-204A 
02-07-259A 
02-07-284A 
02-07-1 58A 
02-07-638A 
01-07-499P 
02-07-653A 
02-07-425A 
02-07-433A 
02-07-339A 
02-07-285A 
02-07-779A 
02-07-1 45A 
02-07-1 83A 
02-07-400A 
02-07-41 9A 
-02-07-1 74A 
02-07-422A 
02-07-251 A 
02-07-390A 
02-07-652A 
02-07-481 A 
02-07-345A 
02-07-496A 
02-07-265A 
02-07-253A 
02-07-41 4A 
02-07-444A 
01-07-806A 
02-07-203A 
02-07-266A 
02-07-306A 
02-07-336A 
02-07-337A 
02-07-338A 
02-07-366A 
02-07-21 6A 
02-07-704A 
02-07-235A 
02-07-223A 
02-07-809A 
02-07-831 A 
01-07-655P 
02-07-694A 
02-07-531 A 
02-07-229A 
00-07-308P 
00-07-308P 
00-07-308P 
02-07-1 44A 
02-07-248A 
02-07-533A 
02-07-71 3A 
02-07-21 9A 


Type 


Region 


02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
01 
02 
02 
17 
01 
02 
05 
02 
02 
02 
02 
02 
02 
02 
01 
17 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
01 
01 
01 
02 
01 
02 
01 
02 
02 
02 
02 
02 
02 
06 
02 
01 
02 
05 
05 
05 
01 
17 
01 
02 
02 


07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


State 


MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
MO 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 


Community 


Map  panel 


j    Detemiination 
date 


Case  No 


Type 


ST.  CHARLES.  CITY  OF  

ST.  CHARLES,  CITY  OF  

ST.  CHARLES,  CITY  OF  

ST.  CHARLES,  CITY  OF  

ST.  FRANCOIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  LOUIS  COUNTY 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

ST.  PETERS,  CITY  OF 

STE.  GENEVIEVE  COUNTY  .... 

STODDARD  COUNTY 

SUNSET  HILLS,  CITY  OF  

UNION,  CITY  OF  

UNIVERSITY  CITY,  CITY  OF  ... 

WARDSVILLE.  CITY  OF 

WEST  PLAINS,  CITY  OF 

WILDWOOD,  CITY  OF  

BEATRICE,  CITY  OF  

BELLEVUE,  CITY  OF  

BELLEVUE,  CITY  OF  

BELLEVUE,  CITY  OF  

BURT  COUNTY  

BURT  COUNTY  _ 

BURT  COUNTY  

BUTLER  COUNTY  

CASS  COUNTY  

CEDAR  RAPIDS,  VILLAGE  OF 

CENTRAL  CITY,  CITY  OF 

COLUMBUS,  CITY  OF 

COLUMBUS,  CITY  OF 

COLUMBUS,  CITY  OF 

CRETE,  CITYOF 

CROFTON,  VILLAGE  OF  

CUSTER  COUNTY  

DODGE  COUNTY  

DOUGLAS  COUNTY 

ELKHORN,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF  

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GftAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF  

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND.  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 

GRAND  ISLAND,  CITY  OF 


29183C0267E       | 

22-FEB-2002     02-07-268A           | 

01 

29183C0286E 

06-FEB-2002 

02-07-321 A 

02 

29183C0286E 

19-APR-2002 

02-07-601 A 

02 

29183C0267E 

17-MAY-2002 

02-07-643A 

17 

2908320075B 

04-JAN-2002 

01-07-557A 

02 

29189C0279J        i 

18-JAN-2002  1 

02-07- 135A 

01 

29189C0278J 

16-JAN-2002 

02-07- 182X 

01 

29189C0278J        | 

20-FEB-2002 

02-07-373A 

02 

29189C0279J 

20-FEB-2002 

02-07-373A 

02 

29189C0054J 

08-MAR-2002  ! 

02-07-423A 

02 

29189C0058H 

08-MAR-2002 

02-07-423A 

02 

29189C0405H 

10-MAY-2002 

02-07-51 6A 

02 

29189C0315H 

19-JUN-2002 

02-07-822A 

02 

29183C0242E 

01-FEB-2002  ' 

02-07-074A 

01 

29183C0244E 

30-JAN-2002 

02-07-088A 

02 

29183C0261E 

27-MAR-2002 

02-07-363A 

02 

29183C0263E 

10-APR-2002 

02-07-445A 

17 

29183C0244E 

22-MAR-2002 

02-07-477A       ■ 

02 

29183C0242E 

26-JUN-2002 

02-07-735A 

01 

2908330075B 

08-FEB-2002 

01-07-425P 

05 

2908450200B 

12-JUN-2002 

02-07-701 A 

02 

29189C0293H 

26-APR-2002 

02-07-41 3A 

01 

2901370005B 

18-JAN-2002 

02-07-107A 

01 

29189C0187H 

26-APR-2002 

02-07-607A 

01 

2901 0701 75B 

15-MAY-2002 

02-07-688A 

02 

2901660004D 

06-MAR-2002 

02-07-351 A 

01 

29189C0138H 

17-MAY-2002 

02-07-639A 

01 

3100910015B 

08-MAY-2002 

02-07-658A 

02 

31153C0065F 

06-FEB-2002 

02-07-31 8A 

02 

31153C0065F 

10-MAY-2002 

02-07-677A 

02 

31153C0065F 

10-MAY-2002 

02-07-686A 

02 

3104200005A 

11-JAN-2002 

02-07- 193A 

02 

3104200005A 

06-FEB-2002 

02-07-21 2A 

02 

3104200005A 

23-JAN-2002 

02-07-21 5A 

02 

3104670255D 

12-JUN-2002 

02-07-504A 

02 

31 040701 25B 

14-JUN-2002 

02-07-763A 

02 

31011C0417C 

01-FEB-2002 

02-07-252A 

02 

3101480005C 

15-MAR-2002 

02-07-447A 

02 

31 5272001 5D 

03-APR-2002 

02-07-282A 

02 

31 5272001 5D 

08-FEB-2002 

02-07-332A 

02 

31 5272001 5D 

12-APR-2002 

02-07-529A 

02 

3101860001C 

26-APR-2002 

02-07- 195A 

02 

3103610005B 

24-APR-2002 

02-07-604A 

02 

31 0428001 8B 

13-MAR-2002 

02-07-404A 

02 

31 006801 25B 

27-FEB-2002 

02-07-344A 

17 

31 007301 25B 

01-MAY-2002 

02-07-596A 

01 

3100750005B 

24-APR-2002 

02-07-586A 

02 

31 01 03001 5B 

30-JAN-2002 

02-07-281 A 

02 

3101030005B 

01-FEB-2002 

02-07-308A 

02 

3101030020B 

06-FEB-2002 

02-07-309A 

02 

3101030015B 

01-FEB-2002 

02-07-31 OA 

02 

3101030005B 

06-FEB-2002 

02-07-326A 

02 

3101030015B 

08-FEB-2002     02-07-327A 

02 

3101030015B 

15-FEB-2002 

02-07-328A 

02 

3101030005B 

08-FEB-2002 

02-07-329A 

02 

31 01 03001 5B 

27-FEB-2002 

02-07-398A 

02 

3101030020B 

27-FEB-2002 

02-07-398A 

02 

3101030010B 

08-MAR-2002 

02-07-41 6A 

02 

3101000100C 

05-MAR-2002 

02-07-429A 

02 

3101030020B 

06-MAR-2002 

02-07-430A 

02 

3101030005B 

20-MAR-2002 

02-07-452A 

02 

31 01 03001  OB 

20-MAR-2002 

02-07-453A 

02 

3101030005B 

03-APR-2002 

02-07-454A 

02 

3101030005B 

27-MAR-2002 

02-07-455A 

02 

3101030005B 

27-MAR-2002 

02-07-456A 

02 

3101030005B 

27-MAR-2002 

02-07-457A 

02 

3101030005B 

29-MAR-2002 

02-07-458A 

02 

3101030015B 

05-APR-2002 

02-07-51 9A 

02 

3101030015B 

10-APR-2002 

02-07-520A 

02 

3101030020B 

12-APR-2002 

02-07-548A 

02 

3101030005B 

19-APR-2002 

'  02-07-600A 

02 

31 01 03001 5B 

03-MAY-2002 

,  02-07-621 A 

02 

3101030020B 

03-MAY-2002 

02-07-641 A 

02 
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Region       State 


Community 


Map  panel 

Detennination 
date 

Case  No. 

Type 

3101030020B 

15-MAY-2002 

02-07-656A 

02 

310103D020B 

10-MAY-2002 

02-07-685A 

02 

3101030005B 

15-MAY-2002 

02-07-700A 

02 

31010300158 

31-MAY-2002 

02-07-746A 

02 

3104570225A 

05-JUN-2002 

02-07-751 A 

02 

3101030005B 

05-JUN-2002 

02-07-758A 

02 

31 01 03001 OB 

12-JUN-2002 

02-07-777A 

02 

31010300208 

14-JUN-2002 

02-07-784A 

02 

31010300158 

19-JUN-2002 

02-07-823A 

02 

31010300208 

21-JUN-2002 

02-07-838A 

02 

31010300208 

21-JUN-2002 

02-07-839A 

02 

31010300208 

21-JUN-2002 

02-07-840A 

02 

31010300108 

28-JUN-2002 

02-07-854A 

02 

31010300108 

28-JUN-2002 

02-07-854A 

02 

3101000075C 

13-FEB-2002 

02-07-367A 

02 

3101000100C 

05-APR-2002 

02-07-523A 

02 

3101000100C 

15-MAY-2002 

02-07-699A 

02 

3104410025A 

18-JAN-2002 

02-07-264A 

02 

3104410025A 

03-APR-2002 

02-07-506A 

02 

3100160020C 

18-JAN-2002 

02-07-1 27A 

01 

31109C0305E 

04-JAN-2002 

02-07-21 8A 

02 

31109C0455E 

16-JAN-2002 

02-07-241 A 

02 

31109C0310E 

08-FEB-2002 

02-07-254A 

02 

31109C0316E 

13-FEB-2002 

02-07-255A 

02 

31109C0310E 

22-FEB-2002 

02-07-269A 

01 

31109C0305E 

08-FEB-2002 

02-07-335A 

02 

31109C0318E 

13-FE8-2002 

02-07-365A 

02 

31109C0316E 

08-MAR-2002 

02-07-370A 

02 

31109C0316E 

01-MAR-2002 

02-07-382A 

02 

31109C0305E 

13-MAR-2002 

02-07-432A 

02 

31109C0310E 

20-MAR-2002 

02-07-473A 

01 

31109C0310E 

27-MAR-2002 

02-07-487A 

02 

31109C0315E 

12-APR-2002 

02-07-525A 

01 

31109C0338E 

12-APR-2002 

02-07-540A 

01 

31109C0310E 

24-APR-2002 

02-07-616A 

02 

31109C0310E 

24-MAY-2002 

02-07-676A 

01 

31109C0305E 

29-MAY-2002 

02-07-730A 

02 

31109C0305E 

29-MAY-2002 

02-07-738A 

02 

31109C0310E 

26-JUN-2002 

02-07-81 5A 

02 

31045701758 

09-JAN-2002 

02-07-21 3A 

02 

31045702008 

30-JAN-2002 

02-07-291 A 

02 

31045702008 

20-MAR-2002 

02-07-292A 

02 

31045702008 

08-MAR-2002 

02-07-349A 

02 

31 045701 25B 

08-FE8-2002 

02-07-350A 

02 

31 045701 50A 

08-FE8-2002 

02-07-350A 

02 

3104570225A 

20-FE8-2002 

02-07-375A 

02 

3104570075A 

20-FE8-2002 

02-07-387A 

02 

31 045701 75B 

03-APR-2002 

02-07-498A 

02 

31045701758 

10-APR-2002 

02-07-507A 

02 

31045702008 

05-APR-2002 

02-07-534A 

02 

31 045701 25B 

24-APR-2002 

02-07-597A 

02 

31045701258 

19-APR-2002 

02-07-598A 

02 

3101470020C 

06-MAR-2002 

02-07-381 A 

02 

3152740025F 

01-MAR-2002 

02-07-263A 

17 

3152740045G 

22-FE8-2002 

02-07-386A 

02 

3152740045G 

12-APR-2002 

02-07-51 2A 

02 

3152740045G 

10-MAY-2002 

02-07-624A 

01 

3152740045G 

08-MAY-2002 

02-07-642A 

02 

3152740045G 

08-MAY-2002 

02-07-648A 

17 

31 046701 15D 

20-MAR-2002 

02-07-431 A 

02 

31007700018 

13-MAR-2002 

02-07-256A 

01 

3104720050A 

11-JAN-2002 

02-07-227A 

02 

31153C0135F 

30-JAN-2002 

02-07-206A 

02 

31153C0025F 

20-FE8-2002 

02-07-320A 

02 

31153C0135F 

06-MAR-2002 

02-07-343A 

02 

31153C0120F 

27-MAR-2002 

02-07-478A 

17 

31153C0100F 

26-APR-2002 

02-07-574A 

17 

31153C0135F 

08-MAY-2002 

02-07-626A 

02 

31153C0120F 

21-JUN-2002 

02-07-821 A 

02 

31019502558 

16-JAN-2002 

02-07-1 02A 

02 

31004600108 

13-FEB-2002 

02-07-362A 

02 

31004600106 

20-FE8-2002 

02-07-378A 

02 

31004600058 

26-APR-2002 

02-07-606A 

02 

07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 
NE 


CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 
CITY  OF 


GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND 
GRAND  ISLAND,  CITY  OF 

HALL  COUNTY  

HALL  COUNTY  

HALL  COUNTY  

HAMILTON  COUNTY 

HAMILTON  COUNTY 

KEARNEY,  CITY  OF 

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN.  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

LINCOLN,  CITY  OF  

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

MERRICK  COUNTY 

NORFOLK.  CITY  OF 

OMAHA,  CITY  OF 

OMAHA,  CITY  OF 

OMAHA,  CITY  OF 

OMAHA,  CITY  OF  

OMAHA,  CITY  OF 

OMAHA,  CITY  OF 

PLATTE  COUNTY 

RALSTON,  CITY  OF  

SALINE  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SARPY  COUNTY  

SAUNDERS  COUNTY  

SCHUYLER,  CITY  OF  

SCHUYLER,  CITY  OF  

SCHUYLER,  CITY  OF  
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Region 


State 


Community 


Map  panel 


Detemiination 
date 


Case  No. 


Type 


07 

07 

07 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

06 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 

08 


NE 

NE 

NE 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

CO 

MT 

MT 

MT 


SCOTTS  BLUFF  COUNTY  

WASHINGTON  COUNTY  

YORK  COUNTY  

ADAMS  COUNTY  

ADAMS  COUNTY  

ADAMS  COUNTY  

ADAMS  COUNTY  

ADAMS  COUNTY  

ARAPAHOE  COUNTY  

ARAPAHOE  COUNTY  

ARAPAHOE  COUNTY  

ARVADA,  CITY  OF  

ARVADA,  CITY  OF  

AURORA,  CITY  OF 

AURORA,  CITY  OF 

BLACK  HAWK,  CITY  OF  

BLACK  HAWK,  CITY  OF  

BOULDER  COUNTY 

BOULDER  COUNTY 

BOULDER,  CITY  OF 

BOULDER,  CITY  OF 

BROOMFIELD,  CITY  OF  

BROOMFIELD,  CITY  OF  

CHAFFEE  COUNTY  

CHERRY  HILLS  VILLAGE,  CITY  OF 
CHERRY  HILLS  VILLAGE,  CITY  OF 

CLEAR  CREEK  COUNTY 

COLORADO  SPRINGS,  CITY  OF  ... 
COLORADO  SPRINGS,  CITY  OF  ... 
COLORADO  SPRINGS,  CITY  OF  ... 
COLORADO  SPRINGS,  CITY  OF  ... 
DENVER,  CITY  AND  COUNTY  OF  . 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

EL  PASO  COUNTY 

ERIE,  TOWN  OF 

FLORENCE,  CITY  OF  

FLORENCE,  CITY  OF  

FLORENCE,  CITY  OF  

FLORENCE,  CITY  OF  

FLORENCE,  CITY  OF  

FORT  COLLINS,  CITY  OF 

FORT  COLLINS,  CITY  OF 

FORT  COLLINS,  CITY  OF 

FORT  COLLINS,  CITY  OF 

FORT  COLLINS,  CITY  OF 

GEORGETOWN,  TOWN  OF  

GUNNISON  COUNTY 

GUNNISON  COUNTY 

GUNNISON  COUNTY 

GUNNISON  COUNTY 

GUNNISON  COUNTY 

GYPSUM.  TOWN  OF 

JEFFERSON  COUNTY 

LARIMER  COUNTY  

LARIMER  COUNTY  

LARIMER  COUNTY  

LITTLETON.  CITY  OF 

LONGMONT.  CITY  OF  

LONGMONT.  CITY  OF  

LYONS.  TOWN  OF  

LYONS.  TOWN  OF  

MANITOU  SPRINGS.  CITY  OF  

PROWERS  COUNTY 

ROUTT  COUNTY 

SUMMIT  COUNTY  

WELD  COUNTY 

WELLINGTON.  TOWN  OF  

WELUNGTON.  TOWN  OF  

WESTMINSTER.  CITY  OF  

CARBON  COUNTY 

CASCADE  COUNTY 

CASCADE  COUNTY 


3104730050A 

31 048301 25B 

31048600038 

08001 C0390G 

08001 C0655G 

08001C0010G 

08001 C0320G 

08001 C0320G 

08005C0460J 

08005C0145J 

08005C0280J 

0850720002B 

0850720002B 

0800020205E 

08000201 95E 

0800760001 B 

08007600018 

08013C0270F 

08013C0395F 

08013C0535F 

08013C0395F 

085073001 5D 

0850730010D 

0802690305B 

08005C0165J 

08005C0165J 

0800340075A 

08041 C0514F 

08041 C0726F 

08041 C0726F 

08041C0512F 

0800460013C 

0800490050C 

0800490301 C 

08041 C0575F 

08013C0435F 

08006703658 

0800700342D 

0800700342D 

0800700342D 

0800700361 D 

0801010192C 

0801 02001 2C 

0801010179E 

0801020004C 

0801020004C 

0800350001 C 

0800780325B 

0800780775B 

08007807758 

08007806158 

08007803258 

0802950001 C 

08008703908 

0801010180E 

0801010179E 

0801010231B 

08001 70005D 

08013C0270F 

08013C0288F 

08013C0232F 

08013C0232F 

08041 C0707F 

0802720005B 

0801 56041 5A 

08029001 92D 

0802660850C 

0801 040001 D 

0801 040001 D 

080008001 2C 

30013901758 

3000080240C 

3000080426C 


27-MAR-2002 

27-MAR-2002 

30-JAN-2002 

23-JAN-2002 

23-JAN-2002 

09-APR-2002 

22-MAY-2002 

07-JUN-2002 

06-MAR-2002 

20-MAR-2002 

25-MAR-2002 

11-JAN-2002 

11-JAN-2002 

23-JAN-2002 

29-MAY-2002 

20-JUN-2002 

06-MAR-2002 

25-MAR-2002 

12-MAR-2002 

16-JAN-2002 

11-JAN-2002 

05-FEB-2002 

09-APR-2002 

10-APR-2002 

23-JAN-2002 

12-APR-2002 

22-FEB-2002 

17-APR-2002 

05-APR-2002 

26-APR-2002 

26-JUN-2002 

08-MAY-2002 

26-APR-2002 

05-APR-2002 

14-MAY-2002 

22-FEB-2002 

11-JAN-2002 

21-JUN-2002 

25-MAR-2002 

26-JUN-2002 

26-JUN-2002 

15-FEB-2002 

06-MAR-2002 

03-APR-2002 

03-APR-2002 

07-JUN-2002 

12-JUN-2002 

18-JAN-2002 

22-FEB-2002 

20-MAR-2002 

05-APR-2002 

10-APR-2002 

20-MAfl-2002 

22-FEB-2002 

10-APR-2002 

20-MAR-2002 

07-JUN-2002 

12-APR-2002 

25-MAR-2002 

29-MAY-2002 

27-FEB-2002 

29-MAY-2002 

19-FEB-2002 

27-FEB-2002 

05-APR-2002 

31-JAN-2002 

26-JUN-2002 

12-APR-2002 

26-JUN-2002 

14-FEB-2002 

17-APR-2002 

19-FEB-2002 

19-FEB-2002 


02-07-480A 

02-07-299A 

02-07-271 A 

00-08-342P 

00-08-342P 

01-08-416P 

02-08-253A 

02-08-320A 

02-08-1 54A 

02-08-1 72A 

02-08-1 97A 

02-08-O86A 

02-08-1 OOA 

00-08-342P 

02-08-302A 

01 -08-251 P 

02-08-1 22P 

02-08-082P 

02-08-1 31 A 

02-08-1 04A 

02-08- 107A 

01-08-339P 

01-O8-416P 

02-08-231 A 

01-08-262P 

02-08-052P 

02-O8-O84A 

02-08-1 46A 

02-08-147A 

02-08-1 74A 

02-08-354A 

02-08-1 91 A 

02-08-188A 

02-08-209A 

01-08-226P 

02-08- 137A 

02-08-096A 

02-08-1 03A 

02-08-200A 

02-08-308A 

02-08-308A 

02-08-021 A 

02-08-045P 

02-08- 189A 

02-08-1 89A 

02-08-292A 

02-08-280A 

02-O8-O54A 

02-08-056A 

02-08- 170A 

02-08-21 5A 

02-08-227A 

02-08- 168A 

02-08- 132A 

01-08-404P 

02-08-181A 

02-08-288A 

01-O8-412P 

02-08-082P 

02-08-301 A 

02-08-064A 

02-08-251 A 

02-08-098A 

02-08-078A 

02-08-208A 

02-08- 117A 

02-08- 157A 

02-08-242A 

02-08-351 A 

01-08-179P 

02-08-1 45A 

99-08-455V 

99-08-455V 


02 

02 

02 

05 

05 

05 

01 

01 

02 

02 

01 

02 

02 

05 

02 

05 

06 

05 

02 

02 

01 

05 

05 

02 

06 

05 

02 

01 

02 

01 

02 

02 

02 

02 

05 

02 

02 

02 

02 

02 

02 

01 

05 

01 

01 

02 

02 

02 

02 

02 

02 

02 

02 

01 

05 

02 

02 

06 

05 

02 

17 

17 

02 

02 

02 

02 

02 

02 

02 

06 

02 

19 

19 
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Region 


08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
06 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 


State 


MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 

MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 
SD 


Community 


CASCADE  COUNTY 

ENNIS,  TOWN  OF  

FLATHEAD  COUNTY  

FLATHEAD  COUNTY  

GALUVTIN  COUNTY  

GALLATIN  COUNTY  

GREAT  FALLS.  CITY  OF  

HELENA.  CITY  OF 

LAKE  COUNTY  

LEWIS  AND  CLARK  COUNTY 
LEWIS  AND  CLARK  COUNTY 
LEWIS  AND  CLARK  COUNTY 
LEWIS  AND  CLARK  COUNTY 

LINCOLN  COUNTY 

LINCOLN  COUNTY 

LINCOLN  COUNTY 

LINCOLN  COUNTY 

MILES  CITY,  CITY  OF 

MILES  CITY,  CITY  OF 

MISSOULA  COUNTY 

MISSOULA  COUNTY 

MISSOULA  COUNTY 

MISSOULA  COUNTY 

MISSOULA,  CITY  OF  

PARK  COUNTY  

RAVALLI  COUNTY  

ROUNDUP,  CITY  OF 

SUPERIOR.  TOWN  OF  

SWEET  GRASS  COUNTY 

WHITEFISH,  CITY  OF  

YELLOWSTONE  COUNTY 

YELLOWSTONE  COUNTY 

BISMARCK,  CITY  OF  

BISMARCK,  CITY  OF  

BISMARCK,  CITY  OF  

BURLEIGH  COUNTY 

DURBIN,  TOWNSHIP  OF  

FARGO,  CITY  OF  

GRAFTON.  CITY  OF  

GRAND  FORKS  COUNTY 

GRAND  FORKS  COUNTY 

GRAND  FORKS,  CITY  OF  

HAZEN,  CITYOF 

HAZEN,  CITYOF  

LANGDON,  CITY  OF  

LANGDON,  CITY  OF  

MANDAN,  CITY  OF  

MORTON  COUNTY  

PEMBINA  COUNTY  

PLEASANT,  TOWNSHIP  OF  .. 

RANSOM  COUNTY  

RANSOM  COUNTY  

RAYMOND,  TOWNSHIP  OF  .. 

VALLEY  CITY,  CITY  OF 

VALLEY  CITY,  CITY  OF  

ABERDEEN,  CITY  OF  

ABERDEEN,  CITY  OF  

BROOKINGS  COUNTY  

BROOKINGS  COUNTY  

BROWN  COUNTY  

CUSTER  COUNTY  

GROTON,  CITY  OF  

LAWRENCE  COUNTY 

LAWRENCE  COUNTY  

LINCOLN  COUNTY 

MADISON,  CITY  OF  

MADISON,  CITY  OF  

MINNEHAHA  COUNTY 

PENNINGTON  COUNTY  

RAPID  CITY,  CITYOF 

SIOUX  FALLS,  CITY  OF 

SPEARFISH,  CITY  OF 

SPINK  COUNTY  


Map  panel 


3000080437C 
3000440001 D 
3000231 8000 
3000231 81 OD 
300028001 6C 
30002701 90B 
30001 00005D 
3000400004B 
30047C0015B 
3000381 544C 
30003815270 
3000381 534D 
3000381 544D 
3001570755B 
30015706206 
30015705806 
30015709006 
30001 40005C 
30001 40005C 
30063C1460D 
30063C0690D 
30063C0875D 
30063C1455D 
30063C1460D 
30016000246 
30081 C01 IOC 
30005000016 
3001280005A 
3001670625A 

3000231 ogoc 

3001421 020A 

3001 421 020A 

3801490025A 

380149001 5A 

3801 49001 5A 

38001 70780A 

38032500256 

3853640035E 

3801370003C 

38003300166 

38003300126 

385365001 5D 

3800670005D 

3800670005D 

380025—016 

380025—026 

38007200206 

3801480230A 

3800790275A 

3802630025A 

38008901256 

38008901256 

380261 0025C 

3800020002E 

3800020004E 

46013C0265C 

4601X0265C 

46025300086 

46025300056 

46013C0310C 

46001800856 

46013C0352C 

46009401256 

46009402006 

46027700016 

46004400016 

46004400026 

46005700656 

46006411136 

465420001 6F 

4600600015C 

4600460002D 

46007601 25B 


Determination 
date 


19-FE6-2002 

15-MAY-2002 

05-JUN-2002 

28-JUN-2002 

07-JUN-2002 

10-APR-2002 

19-FEB-2002 

27-FEB-2002 

19-FEB-2002 

11-JAN-2002 

18-JUN-2002 

18-JUN-2002 

18-JUN-2002 

01-FEB-2002 

25-MAR-2002 

13-MAR-2002 

12-JUN-2002 

23-JAN-2002 

29-MAY-2002 

10-APR-2002 

24-APR-2002 

22-MAY-2002 

28-JUN-2002 

20-MAR-2002 

15-MAY-2002 

05-JUN-2002 

26-APR-2002 

16-JAN-2002 

10-APR-2002 

25-MAR-2002 

25-JAN-2002 

05-JUN-2002 

03-APR-2002 

01-MAY-2002 

29-MAY-2002 

31-MAY-2002 

05-JAN-2002 

22-MAY-2002 

09-JAN-2002 

06-FE6-2002 

20-JUN-2002 

05-APR-2002 

16-JAN-2002 

26-JUN-2002 

05-JUN-2002 

05-JUN-2002 

19-APR-2002 

22-MAY-2002 

27-MAR-2002 

27-MAR-2002 

12-APR-2002 

05-JUN-2002 

05-JAN-2002 

27-FE6-2002 

20-JUN-2002 

13-MAR-2002 

25-MAR-2002 

20-JUN-2002 

26-JUN-2002 

27-FEB-2002 

03-MAY-2002 

25-MAR-2002 

07-JUN-2002 

20-JUN-2002 

26-JUN-2002 

05-APR-2002 

08-MAY-2002 

08-MAY-2002 

26-APR-2002 

15-FEB-2002 

15-MAY-2002 

12-MAR-2002 

19-FEB-2002 


Case  No. 


99-08-455V 
02-08-243A 
02-08-21 9A 
02-08-349A 
02-08-1 51 A 
02-08-1 83A 
99-08-259V 
02-08-1 69A 
02-08-133A 
01-08-340A 
02-08-328V 
02-08-328V 
02-08-328V 
02-08-042A 
02-08-1 29A 
02-08-1 59A 
02-08-223A 
01-08-406A 
02-08-306A 
02-0e-236A 
02-08-247A 
02-08-287A 
02-08-350A 
02-08-1 61 A 
02-08-279A 
02-08-226X 
02-08-005A 
02-08-034A 
02-08-1 25A 
01-08-400A 
02-08-1 13A 
02-08-291 A 
02-08-1 73A 
02-08-257A 
02-08-261 A 
02-08-270A 
98-08-085V 
02-08-245A 
02-08-025A 
02-08-041 A 
02-08-339A 
02-08-1 94A 
02-08-043A 
02-08-344A 
02-08-1 77A 
02-08-1 77A 
02-08-21 7A 
02-08-1 67A 
02-08-206A 
02-08-201 A 
02-08-240A 
02-08-31 5A 
98-08-086V 
02-08-1 50A 
02'08-329A 
02-08-144A 
02-08-230X 
02-08-336A 
02-08-337A 
02-08-1 76X 
02-08-272A 
02-08-039A 
02-08-21 4P 
02-08-220A 
02-08-1 87A 
02-08-205A 
02-08-239A 
02-08-266A 
02-08-1 75A 
01-08-387A 
02-08-281 A 
02-08-062A 
02-08-1 48A 


Type 


Region 


19 
02 
02 
01 
17 
02 
19 
02 
02 
02 
19 
19 
19 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
01 
19 
01 
01 
01 
02 
02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
19 
02 
02 
02 
01 
02 
02 
02 
02 
02 
06 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 


08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
06 
08 
08 
08 
08 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


State 


SD 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

WY 

WY 

WY 

WY 

WY 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 


Community 


Map  panel 


Detemiination 
date 


Case  No. 


Type 


WEBSTER,  CITY  OF  

ALPINE,  CITY  OF  

ALPINE.  CITY  OF  

CACHE  COUNTY 

CENTERVILLE,  CITY  OF  ... 

DAVIS  COUNTY  

HERRIMAN.  TOWN  OF  

HERRIMAN,  TOWN  OF  

HERRIMAN.  TOWN  OF  

HERRIMAN,  TOWN  OF  

LINDON,  CITY  OF  

MORGAN  COUNTY  

MURRAY,  CITY  OF  

MURRAY.  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

OAKLEY,  TOWN  OF 

PANGUITCH,  CITY  OF 

RIVERTON,  CITY  OF  

RIVERTON,  CITY  OF  

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SALT  LAKE  COUNTY 

SANTA  CLARA,  CITY  OF  ... 
SOUTH  JORDAN,  CITY  OF 
SOUTH  JORDAN,  CITY  OF 
SOUTH  JORDAN,  CITY  OF 
SOUTH  JORDAN,  CITY  OF 
SOUTH  JORDAN,  CITY  OF 
TAYLORSVILLE,  CITY  OF  . 

WASATCH  COUNTY  

WEBER  COUNTY  

WEBER  COUNTY  

WEBER  COUNTY  

WELLSVILLE,  CITY  OF 

CHEYENNE,  CITY  OF  

EVANSTON,  CITY  OF  

GILLETTE,  CITY  OF  

LARAMIE  COUNTY  

PARK  COUNTY  

AVONDALE,  CITY  OF  

AVONDALE,  CITY  OF  

CAMP  VERDE,  TOWN  OF  . 
CAMP  VERDE,  TOWN  OF  . 
CAMP  VERDE,  TOWN  OF  . 
CAVE  CREEK,  TOWN  OF  . 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK.  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 
CAVE  CREEK,  TOWN  OF  .. 

CHANDLER.  CITY  OF  

CHANDLER,  CITY  OF  

CHANDLER,  CITY  OF  

COCHISE  COUNTY 

COCHISE  COUNTY 

EL  MIRAGE,  CITY  OF  

EL  MIRAGE,  CITY  OF  

EL  MIRAGE,  CITY  OF  

EL  MIRAGE,  CITY  OF  


46037C0450A 
4902280005A 
4902280005A 
49001 20006B 
4900400001 C 
49003801 90C 
49035C0575E 
49035C0575E 
49035C0420E 
49035C0575E 
49021 00005C 
49009201056 
49035C0292F 
49035C0310E 
49035C0313E 
49035C0350E 
49035C0450E 
4901 380001 B 
49007000016 
49035C0440F 
49035C0440F 
49035C0303E 
49035C0303F 
49035C0311E 
49035C0311F 
49035C0317E 
49035C0311F 
49035C0458E 
49035G0303F 
49035C031 1 F 

j  4901780005B 
49035C0440F 

I  49035C0441F 
49035C0436F 
49035C0437F 
49035C0441F 
49035C0291F 
490164— 23D 
49018702506 
4901870275B 
4901870275B 
490031 0001 B 
5600300005E 
5600540001 A 
5600070005C 
5600290520E 
56008500296 
04013C2080H 
04013C2080H 
04025C2205F 

'  04025C2185F 
04025C2215F 
04013C0414F 
04013C0415G 
04013C0802G 
04013C0805G 
04013C0414F 
04013C0415F 
04013C0802G 
04013C0805G 
04013C0414F 
04013C0415F 
04013C0802G 
04013C0805G 
04013C3030G 
04013C2665F 
04013C2670G 
04001 20750B 
04001 20563B 
04013C1605H 
04013C1605H 
04013C1605H 
0401 3C 161 OH 


01-MAY- 
01-FEB- 
04-JAN- 
01-MAR- 
13-JUN- 
13-JUN- 
23-APR- 
20-FEB- 
29-MAY- 
29-MAY- 
28-JAN- 
17-MAY- 
16-MAY- 
16-MAY- 
16-MAY- 
16-MAY- 
16-MAY- 
26-JUN 
01-MAY- 
28-JUN 
16-MAY 
16-MAY 
16-MAY 
16-MAY 
16-MAY 
22-MAY 
12-JUN 
12-JUN 
28-JUN 
28-JUN 
18-JAN 
16-MAY 
16-MAY 
28-JUN 
28-JUN 
28-JUN 
29-MAY 
03-MAY 
16-JAN 
11 -JAN 
31 -JAN 
27-MAR 
31 -MAY 
28-JUN 
17-APR 
13-MAR 
05-APR 
15-JAN 
01 -MAR 
01 -MAR 
03-MAY 
21-JUN 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
03-APR 
08-FEB 
27-FEB 
26-APR 
13-MAR 
12-JUN 
04-JAN 
03-JUN 
21-JUN 
21-JUN 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
■2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
■2002 
■2002 
■2002 
■2002 
2002 
■2002 
2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
■2002 
-2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


02-08-21 8A 

01-08-370A 

02-08-079A 

02-08- 126A 

02-08- 106P 

02-08-1 06P 

00-08-1 64P 

02-08-070A 

02-08-296X 

02-08-296X 

01-08-183P 

02-08-282A 

98-08-057V 

98-08-057V 

98-08-057V 

98-08-057V 

98-08-057V 

02-08-345A 

02-O8-224A 

02-O8-335X 

98-08-057V 

02-08-077V 

02-08-077V 

02-08-077V 

02-08-077V 

02-08- 163A 

02-08-228A 

02-O8-327A 

02-08-335X 

02-08-335X 

02-08-037A 

00-08-426V 

00-08-426V 

02-08-335X 

02-08-335X 

02-08-335X 

02-08-298A 

02-08-260A 

01-08-325A 

02-08-035A 

02-08- 138X 

02-08- 124A 

02-08-255A 

02-08-361 A 

02-08-244A 

02-08-063A 

02-08-1 12A 

02-09-257P 

02-09-471 X 

02-09-481 A 

02-09-791 A 

02-09-81 5A 

01 -09-551 P 

01 -09-551 P 

01 -09-55  IP 

01 -09-551 P 

02-09-24 IX 

02-09-241 X 

02-09-24 IX 

02-09-24 IX 

02-09-309X 

02-09-309X 

02-09-309X 

02-09-309X 

02-09-048A 

02-09-307A 

02-09-773A 

02-09-540A 

02-09-581 A 

00-09-083P 

02-09- 1008P 

02-09-1 136X 

02-09-1 136X 


02 
02 

02 
02 
06 
06 
06 
02 
02 
02 
06 
02 
19 
19 
19 
19 
19 
02 
02 
19 
19 
19 
19 
19 
19 
02 
02 
02 
19 
19 
01 
19 
19 
19 
19 
19 
01 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
06 
01 
02 
02 
02 
05 
05 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
01 
01 
02 
02 
01 
05 
06 
01 
01 
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58233 


Region 


09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


State 


AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
AZ 
A2 


Community 


EL  MIRAGE,  CITY  OF  

EL  MIRAGE,  CITY  OF  

EL  MIRAGE,  CITY  OF  

GILA  COUNTY  

GILBERT,  TOWN  OF  

GILBERT,  TOWN  OF 

GILBERT,  TOWN  OF 

GILBERT,  TOWN  OF 

GLENDALE,  CITY  OF 

GLENDALE,  CITY  OF 

GOODYEAR,  CITY  OF  

LA  PAZ  COUNTY 

MARANA,  TOWN  OF 

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MARICOPA  COUNTY  

MESA,  CITY  OF 

MESA,  CITY  OF 

MESA,  CITY  OF 

MESA,  CITY  OF 

MESA,  CITY  OF  

MESA,  CITY  OF 

MESA,  CITY  OF 

PARADISE  VALLEY,  TOWN  OF 

PEORIA,  CITY  OF  

PEORIA,  CITY  OF  

PEORIA,  CITY  OF  

PEORIA.  CITY  OF  

PEORIA.  CITY  OF  

PEORIA,  CITY  OF  

PHOENIX,  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX.  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF 

PHOENIX,  CITY  OF  

PHOENIX,  CITY  OF 

PIMA  COUNTY  

PIMA  COUNTY  

PIMA  COUNTY  

PIMA  COUNTY  

PIMA  COUNTY  

PINAL  COUNTY 

PINAL  COUNTY 


Map  panel 


04013C1605H 

0401X1605H 

0401 XI 61  OH 

0400280285B 

04013C2660F 

04013C2660F 

04013C2660F 

04013C2655F 

04012C1640E 

04013C1640E 

04013C2080H 

0401 22001 7A 

0401 901 01 5K 

04013C1605H 

04013C1615J 

04013C0414F 

04013C0415G 

04013C0802G 

04013C0805G 

04013C0730G 

04013C0735G 

04013C0740G 

04013C0745G 

0401X1160G 

04013C1590G 

04013C0795G 

0401 30041 4F 

04013C0415F 

0401X0802G 

0401X0805G 

04013C2115F 

04013C0795G 

0401X1590G 

0401X0795G 

0401X0795G 

04013C2195F 

04013C2195F 

0401X2195F 

0401X2170F 

0401X2195F 

0401X2215G 

0401X2195F 

04013C1695G 

04013C1180F 

04013C0730G 

0401X0735G 

0401X0740G 

0401X0745G 

0401X1 160G 

0401X1680G 

0401X2130F 

0401X1 195E 

0401X1210G 

0401X2155F 

0401X1210G 

0401X1660G 

0401X1 185G 

0401X2145G 

0401X2130F 

0401X1 195E 

0401X21 30F 

0401X1640E 

0401X2085F 

0401X1195E 

0401X2130F 

0401X2610E 

0401 XI 61 7K 

0401X1636K 

0401X281  OK 

0401X1025K 

0401X1655K 

04007704500 

04007701 250 


Determination 
date 


27-FEB-2002 
14-JUN-2002 
14-JUN-2002 
12-APR-2002 
06-FEB-2002 
15-FEB-2002 
01-MAY-2002 
21-JUN-200^ 
18-JAN-2002 
27-FEB-2002 
15-JAN-2002 
05-APR-2002 
25-MAR-2002 
04^AN-2002 
05-MAR-2002 
03-APR-2002 
03-APR-2002 
03-APR-2002 
03-APR-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
20-JUN-2002 
06-MAR-2002 
03-APfl-2002 
03-APR-2002 
03-APR-2002 
03-APR-2002 
19-FEB-2002 
05-JUN-2002 
01-MAY-2002 
12-APR-2002 
22-MAY-2002 
19-FEB-2002 
19-FEB-2002 
19-FEB-2002 
17-APR-2002 
28-MAY-2002 
01-MAY-2002 
31-MAY-2002 
23-JAN-2002 
13-JUN-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
28-JUN-2002 
14-JAN-2002 
11-JAN-2002 
31-JAN-2002 
31-JAN-2002 
31-JAN-2002 
01-MAR-2002 
17-APR-2002 
29-MAR-2002 
15-MAR-2002 
20-MAR-2002 
10-APR-2002 
19-APR-2002 
23-APR-2002 
29-MAY-2002 
29-MAY-2002 
14-JUN-2002 
29-MAR-2002 
29-MAR-2002 
12-MAR-2002 
15-MAY-2002 
05-JUN-2002 
19-APR-2002 
13-MAR-2002 


Case  No. 


02-09-337A 

02-09-751 A 

02-09-751 A 

02-09-632A 

02-09-398A 

02-09-41 6X 

02-09-745A 

02-09-936A 

02-09-274A 

02-09-51 2X 

02-09-257P 

02-09-489A- 

01-09-1059P 

00^)9-083P 

01-09-1158P 

01 -09-551 P 

01 -09-551 P 

01 -09-551 P 

01 -09-551 P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-1 051 A 

02-09-224A 

02-09-241 X 

02-09-241 X 

02-09-241 X 

02-09-241 X 

02-09-402A 

02-09-494A 

02-09-677A 

02-09-680A 

02-09-827A 

01-09-1 160A 

02-09-283A 

02-09-452A 

02-09-589A 

02-09-705A 

02-09-736A 

02-09-901 A 

02-09-1 96P 

01-09-1060P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-031 P 

02-09-1 064P 

02-09-1 17P 

02-09-207A 

02-09-363A 

02-09-365A 

02-09-366A 

02-09-469A 

02-09-486A 

02-09-538A 

02-09-554A 

02-09-561 A 

02-09-579A 

02-09-686A 

02-09-723P 

02-09-850A 

02-09-885A 

02-09-953A 

01-09-685P 

01-09-685P 

02-O9-500A 

02-09-821 A 

02-09-826A 

02-O9-249P 

02-09-488A 


Type 


Region 


01 
01 
01 
02 
01 
01 
01 
01 
01 
01 
05 
02 
06 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
06 
01 
01 
05 
05 
05 
05 
02 
02 
01 
02 
02 
01 
01 
02 
02 
01 
02 
02 
06 
05 
06 
06 
06 
06 
06 
06 
06 
01 
01 
01 
01 
02 
01 
01 
02 
01 
02 
02 
06 
01 
02 
01 
05 
05 
02 
02 
02 
06 
02 


09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
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State 


AZ 
AZ 
AZ 
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AZ 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Community 


PRESCOTT,  CITY  OF  

SANTA  CRUZ  COUNTY  

SANTA  CRUZ  COUNTY  

SANTA  CRUZ  COUNTY  

SANTA  CRUZ  COUNTY  

SCOTTSDALE,  CITY  OF  

SCOTTSDALE,  CITY  OF 

SCOTTSDALE,  CITY  OF  

SCOTTSDALE,  CITY  OF  

SCOTTSDALE,  CITY  OF 

SCOTTSDALE,  CITY  OF 

SCOTTSDALE,  CITY  OF  .    _ 

SCOTTSDALE,  CITY  OF 

SCOTTSDALE,  CITY  OF 

SCOTTSDALE,  CITY  OF  

SCOTTSDALE,  CITY  OF  

SCOTTSDALE.  CITY  OF  

SURPRISE.  TOWN  OF 

SURPRISE.  TOWN  OF 

SURPRISE.  TOWN  OF 

TEMPE.  QTY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON.  CITY  OF 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF 

TUCSON,  CITY  OF 

TUCSON.  CITY  OF 

WICKENBURG,  TOWN  OF  .. 
WICKENBURG.  TOWN  OF  .. 

YAVAPAI  COUNTY 

YAVAPAI  COUNTY 

YAVAPAI  COUNTY 

YAVAPAI  COUNTY 

YAVAPAI  COUNTY 

ALAMEDA  COUNTY  

ALAMEDA  COUNTY  

ANAHEIM.  CITY  OF 

AZUSA.  CITYOF  

BARSTOW.  CITY  OF 

BELLFLOWER.  CITY  OF 

BRENTWOOD.  CITY  OF  

BURLINGAME.  CITY  OF  

BUTTE  COUNTY  

CARSON.  CITY  OF 

CHULA  VISTA,  CITY  OF  

CITRUS  HEIGHTS,  CITY  OF 

CLAYTON,  CITY  OF  

CLAYTON.  CITY  OF  

CLAYTON.  CITY  OF 

CLEARLAKE,  CITY  OF 

CLEARLAKE,  CITY  OF 

CLEARLAKE,  CITY  OF 

CLOVIS.  CITY  OF 

CLOVIS,  CITY  OF 

COLTON,  CITY  OF 

COLTON.  CITY  OF 

COLTON.  CITY  OF  

COLTON.  CITY  OF 

COMPTON.  CITY  OF 

CONCORD.  CITY  OF  

CONTRA  COSTA  COUNTY  . 
CO^fmA  COSTA  COUNTY  . 
CONTRA  COSTA  COUNTY  . 
CONTRA  COSTA  COUNTY  . 
CONTRA  COSTA  COUNTY  . 


Map  panel 


0402X2090F 

0400900260A 

04009001 65A 

0400900225A 

0400900020B 

04013C0820F 

0401X0850E 

0401X1235F 

0401X2160E 

0401X1695G 

0401X1705F 

0401X1705F 

0401X16950 

0401X2160E 

0401X1695G 

0401X2160E 

0401X2160E 

0401X1605H 

0401X1 145G 

0401X1585G 

0401X2165G 

0401X1644K 

0401X2227K 

0401X2252K 

0401X2227K 

0401X2253K 

0401X2262K 

0401X2226K 

0401X2253K 

0401X2256K 

0401X1643K 

0401X1663K 

0401X2228K 

0401X1670K 

0401X2232K 

0401X0255G 

04013C0235F 

0402X1 784F 

0402X1 81  OF 

0402X2200F 

0402X1 782F 

0402X1 845F 

06000100900 

060001 0090D 

0605X0009F 

0650430695B 

06071 C4527F 

0601020005A 

060025035X 

06501 90002C 

06007C052X 

0601070005A 

0607X1 939F 

0602620090E 

0600270001 C 

0600270001 C 

0600270001 C 

060714000X 

060714000X 

060714000X 

0601X1585F 

0601X1580F 

06071C8683F 

06071C8686F 

06071 C8687F 

06071C8691F 

oeomooosA 

065022000X 
060025047X 
0600250400B 
060025031X 
0600250400B 
060025043X 


Detemiination 
date 


11-JAN-2002 

04-JAN-2002 

20-MAR-2002 

29-MAY-2002 

12-JUN-2002 

05-JUN-2002 

05-JUN-2002 

05-JUN-2002 

28-JUN-2002 

23-JAN-2002 

15-FEB-2002 

15-FEB-2002 

13-MAR-2002 

05-APR-2002 

19-APR-2002 

26-APR-2002 

29-MAY-2002 

04-JAN-2002 

19-FEB-2002 

19-FEB-2002 

15-MAY-2002 

26-JUN-2002 

04-JAN-2002 

23-JAN-2002 

25-JAN-2002 

18-JAN-2002 

23-JAN-2002 

06-FEB-2002 

19-FEB-2002 

20-FEB-2002 

17-APR-2002 

29-MAY-2002 

29-MAY-2002 

12-JUN-2002 

14-JUN-2002 

11-JAN-2002 

29-MAR-2002 

15-MAR-2002 

20-FEB-2002 

29-MAR-2002 

01-MAY-2002 

12-JUN-2002 

01-MAR-2002 

20-MAR-2002 

27-FEB-2002 

17-APR-2002 

13-MAR-2002 

11-JAN-2002 

19-FEB-2002 

12-JUN-2002 

21-JUN-2002 

11-JAN-2002 

01-MAR-2002 

01-FEB-2002 

25-JAN-2002 

20-FEB-2002 

13-MAR-2002 

28-JUN-2002 

15-FEB-2002 

17-MAY-2002 

28-JUN-2002 

29-MAY-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

11-JAN-2002 

19-APR-2002 

19-JUN-2002 

18-JUN-2002 

20-MAR-2002 

22-FEB-2002 

04-JAN-2002 


Case  No. 


Type 


02-09-1 67A 

01-09-1 139A 

02-09-562A 

02-09-877A 

02-09-938A 

01-09-1199P 

01 -09-11 99P 

01 -09-11 99P 

02-09- 1054A 

02-09-1 96P 

02-09-390A 

02-09-443A 

02-09-506A 

02-09-651 A 

02-09-706A 

02-09-743A 

02-09-763A 

00-09-083P 

02-09-1 65P 

02-09-1 65P 

02-09-81 7A 

02-09-1 01 8A 

02-O9-220P 

02-09-238A 

02-09-256A 

02-09-31 7A 

02-O9-328A 

02-09-360A 

02-09-425A 

02-09-534A 

02-09-694A 

02-09-841 A 

02-09-881 A 

02-09-920A 

02-09-967A 

02-09-289A 

02-09-587A 

01-09-1162A 

02-09-1 73A 

02-09-237A 

02-09-766A 

02-09-921 A 

02-09-458A 

02-09-658X 

02-09-396A 

02-09-330P 

02-09-033A 

02-09-034P 

02-09-434A 

02-09-951 A 

02-09-974A 

02-09-034P 

02-09-01 4A 

02-09-355A 

02-O9-340A 

02-09-438A 

02-09-573A 

02-09-1002A 

02-09-470X 

02-09-603A 

02-09-1 145X 

02-09-856A 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

02-09-034P 

02-O9-497A 

01-09-653P 

01 -09-751 P 

02-09- 124A 

02-09-1 42A 

02-09-225A 
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Region       State 


Community 
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CA 
CA 
CA 
CA 
CA 


CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CONTRA  COSTA  COUNTY  

CORONA,  CITY  OF  

CORONA,  CITY  OF  

CORTE  MADERA,  TOWN  OF  

COTATI,  CITY  OF 

COTATI,  CITY  OF 

DANVILLE,  TOWN  OF 

DANVILLE,  TOWN  OF 

DAVIS,  CITY  OF  

DAVIS,  CITY  OF  

DINUBA,  CITY  OF  

DIXON,  CITY  OF 

DOWNEY,  CITY  OF 

EAST  PALO  ALTO,  CITY  OF  

EAST  PALO  ALTO,  CITY  OF  

EL  CAJON,  CITY  OF  

EL  CAJON,  CITY  OF  

EL  CAJON,  CITY  OF  

EL  DORADO  COUNTY 

ESCONDIDO,  CITY  OF  

ESCONDIDO,  CITY  OF  

ESCONDIDO.  CITY  OF  

ESCONDIDO.  CITY  OF  

ESCONDIDO,  CITY  OF  

ESCONDIDO,  CITY  OF  

ESCONDIDO,  CITY  OF  

FAIRFIELD,  CITY  OF 

FAIRFIELD,  CITY  OF 

FAIRFIELD,  CITY  OF 

FERNDALE,  CITY  OF  

FERNDALE,  CITY  OF 

FILLMORE,  CITY  OF  

FRESNO  COUNTY  

FRESNO  COUNTY  

FRESNO  COUNTY  

FRESNO  COUNTY  ^ 

FRESNO  COUNTY  

FRESNO  COUNTY  

FRESNO  COUNTY  

FRESNO  COUNTY  

FRESNO,  CITY  OF  

FRESNO,  CITY  OF  

GARDEN  GROVE.  CITY  OF  

GARDEN  GROVE,  CITY  OF  

GRANDE  TERRACE.  CITY  OF  .. 

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET,  CITY  OF  

HEMET.  CITY  OF  

HEMET,  CITY  OF  

HIGHLAND,  CITY  OF  

HIGHLAND,  CITY  OF  

HIGHLAND,  CITY  OF  

HUMBOLDT  COUNTY  

HUMBOLDT  COUNTY  

HUNTINGTON  BEACH,  CITY  OF 
HUNTINGTON  BEACH.  CITY  OF 
HUNTINGTON  BEACH,  CITY  OF 

KERN  COUNTY  

LAKE  COUNTY  

LAKE  ELSINORE,  CITY  OF  

LAKEWOOD.  CITY  OF  

LANCASTER,  CITY  OF  

LASSEN  COUNTY  

LODLCITYOF 

LODI.CITY  OF 

LODLCITY  OF 


Map  panel 


0600250235C 

0600250275B 

0600250230C 

0600250295C 

0600250470C 

0600250295C 

0600250435C 

0602500005F 

0602500005F 

0650230001 B 

0603770001 D 

0603770001 D 

0607070001 B 

0607070001 B 

0604240002B 

0604230575C 

0650660280B 

0603690001 B 

0606450005A 

0607080001 B 

0607080001 B 

0607X1662F 

0607X1 662F 

0607X1 653F 

0600400700D 

0607X1 0e3F 

06037C1079F 

06037C1083F 

0607X1 079F 

0607X1 083F 

0607X1 076F 

0607X1 076F 

0603700009D 

0603700009D 

060370001 X 

0604450001 C 

0604450001 C 

06041 50001 D 

0601X1975F 

0601X1620F 

0601X2125F 

0601X2180F 

0601X0450F 

0601X1615F 

0601X1605F 

0601X2225F 

0601X1040F 

0601X1590F 

0605X0020F 

0605X0028F 

06071 C8687F 

0602530005D 

0602530005D 

0602530005D 

0602530005D 

0602530005D 

06071 C8702F 

06071 C8706F 

06071 C8707F 

060060077X 

060060061 5D 

0605X0045F 

0605X0046F 

0605X0054F 

0600751 860B 

0600900525B 

060636001 4E 

0601300005A 

06504301 25B 

0600920675B 

0603000001 E 

0603000001 E 

0603000002E 


Detemnination 
date 


16-JAN-2002 

15-FEB-2002 

31-JAN-2002 

29-MAY-2002 

29-MAY-2002 

29-MAY-2002 

05-JUN-2002 

29-MAY-2002 

17-MAY-2002 

27-FEB-2002 

13-MAY-2002 

20-JUN-2002 

20-FEB-2002 

15-MAY-2002 

27-FEB-2002 

2O-MAR-2002 

24-APR-2002 

21-JUN-2002 

11-JAN-2002 

26-APR-2002 

29-MAY-2002 

13-MAR-2002 

29-MAY-2002 

11-MAR-2002 

29-MAY-2002 

10-APR-2002 

25-JAN-2002 

25-JAN-2002 

19-FEB-2002 

19-FEB-2002 

03-APR-2002 

03-MAY-2002 

01-MAR-2002 

19-FEB-2002 

10-APR-2002 

20-JUN-2002 

14-JUN-2002 

08-MAY-2002 

03-MAY-2002 

20-FEB-2002 

15-MAR-2002 

12-APR-2002 

29-MAY-2002 

15-MAR-2002 

26-APR-2002 

29-MAY-2002 

23-JAN-2002 

26-JUN-2002 

27-FEB-2002 

06-FEB-2002 

22-JAN-2002 

11-JAN-2002 

16-JAN-2002 

27-FEB-2002 

19-APR-2002 

22-MAY-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

06-MAR-2002 

26-JUN-2002 

13-FEB-2002 

13-FEB-2002 

13-FEB-2002 

01-FEB-2002 

12-MAR-2002 

01-MAY-2002 

11-JAN-2002 

01-MAY-2002 

29-MAY-2002 

17-APR-2002 

07-MAY-2002 

07-MAY-2002 


Case  No. 


02-09-273A 
02-09-329A 
02-09-41 9A 
02-09-556A 
02-09-576P 
02-09-870A 
02-09-908A 
02-09-559A 
02-09-965A 
02-09-292A 
02-09-671 A 
02-09-672A 
02-09-397A 
02-09-693A 
02-09-549A 
02-09-634A 
02-09-1 93A 
02-09-1 035A 
02-09-034P 
02-09-655A 
02-09-90gA 
02-09-607A 
02-09-687A 
99-09-81  IP 
02-09-897A 
01-09-835P 
02-09-030P 
02-09-030P 
02-09-498X 
02-09-498X 
02-09-552A 
02-09-664A 
02-09-099A 
02-09-1 31 A 
02-09-558A 
02-09-828A 
02-09-962A 
01-09-709P 
01-09-1030A 
02-09-1 41 A 
02-09-259A 
02-09-357A 
02-09-456A 
02-09-509A 
02-09-642A 
02-09-848A 
02-09-1 53A 
02-09-975A 
02-09-1 44A 
02-09-229A 
01-09-126P 
02-09-281 A 
02-09-308A 
02-09-521 A 
.02-09-656A 
02-09-752A 
01-09-126P 
01-09-126P 
01-09-126P 
02-09-41 2A 
02-09-699A 
00-09-825P 
00-09-825P 
00-09-825P 
02-09-1 45A 
02-09-535A 
02-09-760A 
02-09-034P 
02-09-797A 
02-09-892A 
02-09-1 77A 
02-09-768P 
02-09-768P 
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State 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
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CA 
CA 
CA 
CA 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Community 


LONG  BEACH,  CITY  OF  

LONG  BEACH,  CITY  OF  

LONG  BEACH,  CITY  OF  

LONG  BEACH,  CITY  OF  

LONG  BEACH,  CITY  OF  

LOS  ALTOS  HILLS,  TOWN  OF 

LOS  ALTOS.  CITY  OF 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES  COUNTY 

LOS  ANGELES.  CITY  OF 

LOS  ANGELES.  CITY  OF 

LOS  ANGELES.  CITY  OF 

LOS  ANGELES.  CITY  OF 

LOS  ANGELES.  CITY  OF 

LOS  ANGELES,  CITY  OF 

LOS  ANGELES.  CITY  OF 

LOS  BANGS.  CITY  OF 

LYNWOOD,  CITY  OF  

LYNWOOD.  CITY  OF  

MARIN  COUNTY 

MARIN  COUNTY 

MARIN  COUNTY 

MARIN  COUNTY 

MARIN  COUNTY 

MARIN  COUNTY 

MARTINEZ.  CITY  OF 

MARTINEZ.  CITY  OF 

MENDOCINO  COUNTY 

MENDOCINO  COUNTY 

MENDOCINO  COUNTY 

MENLO  PARK.  CITY  OF  

MENLO  PARK.  CITY  OF  

MERCED  COUNTY 

MERCED.  CITY  OF  

MERCED.  CITY  OF  

MERCED.  CITY  OF  

MILL  VALLEY.  CITY  OF  

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF r 

MILPITAS.  CITY  OF 

MILPITAS,  CITY  OF  : 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS,  CITY  OF 

MILPITAS.  CITY  OF 

MILPITAS,  CITY  OF 

MISSION  VIEJO,  CIY  OF  


Map  p>anel 


Detemnination 
date 


0601360005C 
060136001X 
0601 36001 5C 
060136002X 
060136002X 
0603420002B 
060341 0002B 
06504303S5B 
065043094X 
065043094X 
0650431 030D 
0650431 035D 
0650430365B 
0650430340B 
0650430360B 
0601 370071 C 
0601 370071 C 
0601 370071 C 
0601 370071 C 
060137008X 
0601 370071 C 
0601370073D 
06047C0850E 
0606350001 C 
0606350002C 
0601730259A 
0601730465A 
0601730443A 
0601730250A 
0601730250A 
0601730250A 
0650440001 B 
0650440001 B 
0601830794B 
06018306006 
06018307946 
060321 0004D 
060321 0007D 
06047C0420E 
06047C0440E 
06047C0430E 
06047C0420E 
06017700056 
060344000X 
0603440001G 
0603440001 G 
0603440003G 
0603440001 G 
0603440001G 
060344000X 
060344000X 
0603440001 G 
0603440001 G 
0603440001 G 
0603440001 G 
0603440003G 
0603440001 G 
060344000X 
060344000X 
060344000X 
0603440001 G 
0603440001 G 
0603440001 G 
0603440001 G 
0603440001 G 
0603440001 G 
060344000X 
0603440001 G 
0603440003G 
0603440001 G 
0603440001 G 
0603440003G 
0605X0058F 


11-JAN-2002 

11-JAN-2002 

11-JAN-2002 

11-JAN-2002 

15-FEB-2002 

29-MAY-2002 

23-MAY-2002 

01-FE6-2002 

11-JAN-2002 

11-JAN-2002 

11-JAN-2002 

11-JAN-2002 

25-MAR-2002 

01-MAY-2002 

05-JUN-2002 

11-JAN-2002 

22-FEB-2002 

06-MAR-2002 

29-MAY-2002 

03-MAY-2002 

01-MAY-2002 

29-MAY-2002 

04-JAN-2002 

11-JAN-2002 

11-JAN-2002 

09-JAN-2002 

11-JAN-2002 

19-FE6-2002 

20-MAR-2002 

26-APfl-2002 

26-APR-2002 

28%lUN-2002 

16-MAY-2002 

18-JAN-2002 

01-FE6-2002 

24-APR-2002 

04-JAN-2002 

27-MAR-2002 

11-JAN-2002 

23-JAN-2002 

13-MAR-2002 

13-MAR-2002 

12-MAR-2002 

18-JAN-2002 

26-JUN-2002 

28-JUN-2002 

16-JAN-2002 

16-JAN-2002 

16-JAN-2002 

16-JAN-2002 

06-FE6-2002 

15-FE6-2002 

15-FEe-2002 

06-FEB-2002 

06-FEB-2002 

15-FEB-2002 

19-FE6-2002 

19-FE8-2002 

22-FE6-2002 

27-FEB-2002 

01-MAR-2002 

13-MAR-2002 

25-MAR-2002 

27-MAR-2002 

10-APR-2002 

17-APR-2002 

17-APR-2002 

01-MAY-2002 

29-MAY-2002 

07-JUN-2002 

20-JUN-2002 

20-JUN-2002 

27-FEB-2002 


Case  No. 


Type 


02-09-034P 

02-O9-034P 

02-09-034P 

02-09-034P 

02-09-437A 

02-09-61 2A 

02-09-586P 

01-09-1092A 

02-09-034P 

02-09-034P 

02-09-034P 

02-09-034P 

02-09-588A 

02-09-742A 

02-09-900A 

02-09-288A 

02-09-453A 

02-09-532A 

02-09-68gA 

02-09-761 A 

02-09-767A 

02-09-898A 

02-09-226A 

02-09-034P 

02-09-034P 

01-09-1141A 

02-09-061 A 

02-09-430A 

02-09-504A 

02-09-740A 

02-09-748A 

02-09-970X 

96-09-1 71V 

02-O9-122A 

02-09-223A 

02-09-590A 

02-09- 125A 

02-09-585A 

02-09-282A 

02-09-320A 

02-09-389A 

02-09-463X 

02-09-51 9A 

01-09-1 167A 

02-09-1015A 

02-09-1 059A 

02-09-31 OA 

02-09-325A 

02-09-331 A 

02-09-338A 

02-09-377A 

02-09-383A 

02-09-385A 

02-09-426A 

02-09-429A 

02-09-502A 

02-09-508A 

02-09-51 3A 

02-09-557A 

02-09-564A 

02-09-566A 

02-09-61 8A 

02-09-650A 

02-09-669A 

02-09-679A 

02-09-707A 

02-09-733A 

02-09-750A 

02-09-868A 

02-09-91 8A 

02-09-978A 

02-09-998A 

02-09-1 81 A 


06 
06 
06 
06 
02 
02 
06 
02 
06 
06 
06 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
06 
02 
02 
02 
02 
02 
02 
19 
19 
02 
02 
02 
01 
02 
01 
01 
01 
01 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
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Region       State 


09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 
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09 

09 

09 

09 

09 

09 

09 

09 
09 

09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Communtty 


mission  viejo,  ciy  of  

modesto.  city  of 

modesto,  city  of 

montebello,  city  of  

montebello,  city  of  

morgan  hill,  city  of  

morro  bay,  city  of 

murrieta,  city  of  

murrieta,  city  of  

murrieta,  city  of  

murrieta,  city  of  

napa  county  

napa,  city  of  

napa,  city  of  

napa,  city  of  

napa;  city  of 

napa.  city  of  

napa,  city  of  

napa,  city  of  

napa,  city  of  

napa,  city  of  

nevada  county  

nevada  county  

norco,  city  of 

norco.  city  of 

novato,  city  of  

novato,  city  of  

novato,  city  of 

novato,  city  of 

oakley,  city  of 

oakley,  city  of 

oakley,  city  of 

oceanside,  city  of 

oceanside,  city  of 

oceanside,  city  of  

orange  cove,  city  of  

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto,  city  of 

palo  alto.  city  of 

palo  alto,  city  of  

palos  verdes  estates.  city  of 

paramount,  city  of  

paramount,  city  of  

perris,  city  of 

perris,  city  of 

perris,  city  of 

pico  rivera,  city  of 

pismo  beach,  city  of  

PnTSBURG,CITY  OF 

PLACER  COUNTY 

PLACER  COUNTY  

PLACER  COUNTY 

PLACER  COUNTY  

PLACER  COUNTY  

PLEASANT  HILL,  CITY  OF  

PLEASANTON.  CITY  OF 

PLUMAS  COUNTY  

PLUMAS  COUNTY  

POWAY,  CITY  OF 

POWAY,  CITY  OF 

POWAY,  CITY  OF 

RANCHO  CUCAMONGA,  CITY  OF  ... 
RANCHO  CUCAMONGA,  CITY  OF  .. 
RANCHO  CUCAMONGA,  CITY  OF  .. 
RANCHO  CUCAMONGA,  CITY  OF  .. 
REDDING.  CITY  OF  


Map  panel 


06059C0065F 

060387001 5D 

0603870020D 

0601 41 0001 C 

0601410002C 

0603460002C 

0603070005C 

060751 2730A 

060751 2730A 

060751 2745A 

060751 2740A 

0602050460B 

0602070005D 

060207001 OC 

0602070005D 

0602070005D 

0602070005D 

0602070005D 

0602070005D 

0602070005D 

0602070005D 

06021005798 

06021 00475B 

0602560001 B 

0602560001 B 

0601780002C 

0601780002C 

0601730257A 

0601780002C 

0607660355A 

0607660355A 

0607660335A 

06073C0759F 

0607X0756G 

0607X0759F 

06019C2731F 

0603480003E 

0603480003E 

0603480003E 

0603480003E 

0603480002E 

0603480003E 

0603480002E 

0603480003E 

0603480002E 

0603480002E 

0603480003E 

0601450005B 

06504900010 

0650490002C 

060258001 OD 

060258001 5D 

060258001 OD 

0601480005A 

0603090002B 

0600330004E 

06061 C0067F 

06061 C0483G 

06061 C0067F 

06061 C0069F 

06061 C0483G 

06003400Q5B 

06001 20002D 

0602440850C 

0602441 275C 

06073C1358F 

0607X1354F 

06073C1358F 

06071 C8629F 

06071 C8630F 

06071C8630F 

06071 C7890F 

0603600005C 


Determination 
date 


Case  No. 


18-JAN-2002 
19-FEB-2002 
19-APR-2002 
11-JAN-2002 
11-JAN-2002 
04-JAN-2002 
15-FEB-2002 
18-MAR-2002 
19-FEB-2002 
29-MAY-2002 
05-JUN-2002 
20-JUN-2002 
23-JAN-2002 
23-JAN-2002 
06-FEB-2002 
06-MAFI-2002 
10-APR-2002 
15-MAY-2002 
15-MAY-2002 
29-MAY-2002 
12-JUN-2002 
05-APR-2002 
22-MAY-2002 
30-JAN-2002 
30-JAN-2002 
18-JAN-2002 
20-MAR-2002 
12-JUN-2002 
21-JUN-2002 
01-MAR-2002 
19-FEB-2002 
05-JUN-2002 
06-MAR-2002 
19-APR-2002 
05-JUN-2002 
31-MAY-2002 
26-APR-2002 
18-JAN-2002 
22-FEB-2002 
15-FEB-2002 
20-FEB-2002 
22-FEB-2002 
26-APR-2002 
15-MAR-2002 
17-APR-2002 
15-MAY-2002 
28-JUN-2002 
29-MAR-2002 
11-JAN-2002 
11-JAN-2002 
01-APR-2002 
01-APR-2002 
08-MAY-2002 
11-JAN-2002 
31-JAN-2002 
01-MAR-2002 
04-JAN-2002 
15-FEB-2002 
15-MAR-2002 
13-MAY-2002 
28-MAY-2002 
06-MAR-2002 
07-JUN-2002 
22-FEB-2002 
20-MAR-2002 
04-JAN-2002 
26-FEB-2002 
26-FEB-2002 
13-MAR-2002 
13-MAR-2002 
13-MAY-2002 
08-MAY-2002 
12-MAR-2002 


02-09-278A 

02-09-1 68A 

02-09-440A 

02-09-034P 

02-09-034P 

02-09-268A 

02-09-41 3A 

01-09-849P 

02-09-401 P 

02-09-867A 

02-09-91 2A 

02-09-990A 

02-09-324A 

02-09-324A 

02-09-384A 

02-09-482A 

02-09-582A 

02-09-81 3A 

02-09-81 8A 

02-09-887A 

02-09-940A 

02-09-572A 

02-09-721 A 

01-09-085P 

02-09-1 95X 

02-09-298A 

02-09-455A 

02-09-724A 

02-09-994A 

02-09-475A 

02-09-477A 

02-09-865P 

02-09-507A 

02-09-51 7A 

02-09-703A 

02-09-61 7A 

02-09-255A 

02-09-31 3A 

02-09-354A 

02-09-420A 

02-09-478A 

02-09-524A 

02-09-61 3A 

02-09-61 5A 

02-09-697A 

02-09-820A 

02-09-977A 

02-09-596A 

02-09-034P 

02-09-034P 

01-09-524P 

01-09-524P 

02-09-775A 

02-09-034P 

02-09-345A 

02-09-473A 

01-09-1 123A 

02-09-388A 

02-09-499A 

02-09-806A 

02-09-886A 

01-09-870A 

02-09-922A 

02-09-432A 

02-09-560A 

02-09-254A 

02-09-286P 

02-09-286P 

02-09-044P 

02-09-044P 

02-09-568A 

02-09-776A 

01-09-682P 


Type 


Region 


02 

02 

02 

06 

06 

02 

02 

05 

06 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

05 

05 

02 

02 

02 

01 

01 

01 

06 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

06 

06 

05 

05 

02 

06 

02 

01 

02 

02 

02 

17 

02 

02 

01 

02 

02 

02 

06 

06 

06 

06 

02 

02 

05 


09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


Community 


REDDING,  CITY  OF  

REDDING.  CITY  OF  

REDDING,  CITY  OF  

REDDING,  CITY  OF  

REDDING,  CITY  OF  

REDDING.  CITY  OF  

REDLANDS.  CITY  OF  

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF 

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF  

REDLANDS,  CITY  OF  

REEDLEY,  CITY  OF  

RIALTO,  CITY  OF  

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

RIVERSIDE  COUNTY 

ROCKLIN,  CITY  OF 

ROSEVILLE,  CITY  OF  

ROSEVILLE,  CITY  OF 

ROSEVILLE,  CITY  OF  

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO  COUNTY 

SACRAMENTO.  CITY  OF 

SACRAMENTO,  CITY  OF 

SACRAMENTO,  CITY  OF 

SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO  COUNTY 
SAN  BERNARDINO.  CITY  OF 
SAN  BERNARDINO.  CITY  OF 
SAN  BERNARDINO.  CITY  OF 
SAN  BERNARDINO.  CITY  OF 
SAN  BERNARDINO.  CITY  OF 

SAN  DIEGO  COUNTY  

SAN  DIEGO  COUNTY 

SAN  DIEGO  COUNTY  

SAN  DIEGO  COUNTY  

SAN  DIEGO  COUNTY  

SAN  DIEGO  COUNTY  

SAN  DIEGO  COUNTY 

SAN  DIEGO  COUNTY  

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO.  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  DIEGO,  CITY  OF 

SAN  JACINTO.  CITY  OF  

SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 


Map  panel 


060360001 5C 

060360001 5C 

0603580520C 

0603600025D 

0603600020D 

0603600025D 

06071 C8701F 

06071 C8702F 

06071 C8703F 

06071 C8704F 

06071 C8706F 

06071 C8707F 

06071 C8708F 

06071 C8709F 

06071 C8730F 

06019C2710F 

06071 C8686F 

0602450680A 

0602450685B 

0602452730C 

0602450680A 

0602450685B 

0602453355D 

060245271 OC 

0602450680A 

0602450685B 

06061 C0477G 

06061C0413F 

06061 C0479G 

06061 C0479G 

060262031 OF 

0602620330D 

0602620090E 

0602620205E 

06026201 90E 

0602620205E 

0602620095E 

0602660025F 

0602660020F 

0602660020F 

06071 C8686F 

06071 C8687F 

06071 C8707F 

06071 C8709F 

06071 C8730F 

06071 C7135F 

06071 C8683F 

06071C8686F 

06071 C8687F 

06071 C8691F 

06071 C7930F 

06073C1081F 

06073C1686F 

06073C1687F 

06073C1666F 

06073C1136F 

06073C0650F 

06073C0525F 

06073C0525F 

06037C1079F 

06037C1083F 

06037C1087F 

0607X1 333F 

06073C1079F 

0607X1 083F 

0607X1 087F 

0650560005D 

060299029X 

0602990435C 

0602990430C 

0602990435C 

06029g044X 

060299045X 


Determination 
date 


Case  No. 


Type 


12-MAR-2002 

12-MAR-2002 

23-JAN-2002 

31-JAN-2002 

06-MAR-2002 

12-MAR-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

13-MAY-2002 

22-JAN-2002 

30-JAN-2002 

30-JAN-2002 

18-MAR-2002 

30-JAN-2002 

30-JAN-2002 

29-JAN-2002 

14-MAR-2002 

06-MAR-2002 

06-MAR-2002 

29-MAY-2002 

05-APR-2002 

05-JUN-2002 

05-JUN-2002 

09-JAN-2002 

09-JAN-2002 

18-JAN-2002 

16-JAN-2002 

20-MAR-2002 

29-MAY-2002 

21-JUN-2002 

23-JAN-2002 

15-FEB-2002 

13-MAY-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

04-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

22-JAN-2002 

20-JUN-2002 

23-JAN-2002 

11-JAN-2002 

11-JAN-2002 

20-FEB-2002 

19-FEB-2002 

19-APR-2002 

22-MAY-2002 

05-JUN-2002 

25-JAN-2002 

25-JAN-2002 

25-JAN-2002 

13-MAR-2002 

19-FEB-2002 

19-FEB-2002 

19-FEB-2002 

05-APR-2002 

03-APR-2002 

03-APR-2002 

03-APR-2002 

03-APR-2002 

03-APR-2002 

03-APR-2002 


01-09-682P 

01-09-862P 

02-09-284A 

02-09-362A 

02-09-51 6A 

02-09-536A 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

02-09-71 9A 

01-09-126P 

01-O9-O85P 

01-09-085P 

01-09-849P 

02-09-1 95X 

02-09-1 95X 

02-09-394P 

02-09-41 7X 

02-09-569X 

02-09-569X 

02-09-844A 

02-09-625A 

02-09-91 5A 

02-09-91 7A 

02-09-261 A 

02-09-261 A 

02-09-3  ISA 

02-09-349X 

02-09-474A 

02-09-846A 

02-09-973A 

02-09-245A 

02-09-431 A 

02-09-709A 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

02-09-293A 

01-09-126P 

01-09-126P 

01-09-126P 

01-09-126P 

02-09-421 A 

01-09-1047A 

02-09-279A 

02-O9-279A 

02-09-41 8A 

02-09-462A 

02-09-565A 

02-09-640A 

02-09-794A 

02-O9-O30P 

02-O9-O30P 

02-09-030P 

02-09-235A 

02-09-498X 

02-09-498X 

02-09-498X 

02-09- 162A 

02-09-222P 

02-09-222P 

02-03-623V 

02-09-623V 

02-O9-623V 

02-O9-623V 


05 
06 
02 
02 
02 
02 
06 
06 
06 
06 
06 
06 
06 
06 
06 
01 
06 
05 
05 
05 
05 
05 
06 
06 
05 
05 
01 
01 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
06 
06 
06 
06 
06 
02 
06 
06 
06 
06 
02 
02 
02 
02 
02 
02 
02 
02 
02 
05 
05 
05 
01 
05 
05 
05 
01 
'36 
06 
19 
19 
19 
19 


58238 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


Federal  Register/Vol.  67,  No.  178/Friday,  September  13,  2002/Notices  58239 


58238 


Federal  Register / Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


Federal  Register / Vol.  67,  No.  178/Friday,  September  13,  2002/Notices 


58239 


Region 


State 


Community 
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CA 
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CA 
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CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 
CA 


SAN  JOAQUIN  COUNTY 

SAN  JOAQUIN  COUNTY 

SAN  JOSE,  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF 

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE.  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JOSE,  CITY  OF  

SAN  JUAN  CAPISTRANO,  CITY  OF 
SAN  JUAN  CAPISTRANO.  CITY  OF 

SAN  LEANDRO,  CITY  OF  

SAN  LUIS  OBISPO  COUNTY 

SAN  LUIS  OBISPO  COUNTY 

SAN  LUIS  OBISPO  COUNTY 

SAN  LUIS  OBISPO  COUNTY 

SAN  MARCOS,  CITY  OF 

SAN  MATEO  COUNTY  

SAN  MATEO  COUNTY  

SAN  MATEO  COUNTY  

SAN  MATEO  COUNTY  

SAN  MATEO,  CITY  OF 

SAN  RAFAEL,  CITY  OF  

SANTA  BARBARA  COUNTY  

SANTA  BARBARA  COUNTY  

SANTA  BARBARA  COUNTY 

SANTA  BARBARA,  CITY  OF 

SANTA  CLARA  COUNTY  

SANTA  CLARA  COUNTY  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA.  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARA.  CITY  OF  

SANTA  CLARA,  CITY  OF  

SANTA  CLARITA.  CITY  OF 

SANTA  CRUZ,  CITY  OF  

SANTA  CRUZ,  CITY  OF  

SANTA  MARIA,  CITY  OF  

SANTA  ROSA,  CITY  OF 


Map  panel 


0602990580C 

0602990285C 

0603490009G 

0603490047E 

0603490048E 

0603490053E 

0603490020F 

0603490009G 

0603490009G 

060349001 4E 

0603490026D 

0603490026D 

0603490020F 

0603490026D 

0603370255E 

060349001 OE 

0603490009G 

0603490037D 

0603490026D 

0603490037D 

0603490009G 

0603490009G 

060349001 4E 

0603490009G 

0603490009G 

06034900260 

0603490020F 

0603490020F 

0603490020F 

0603490026D 

060349001 4E 

0603490020F 

0603490037D 

0603490020F 

0603490037D 

0603490009G 

0603490037D 

0603490020F 

0603490020F 

06059C0075F 

06059C0071F 

06001 30003C 

06030401 88C 

0603040275B 

0603040338C 

0603040364B 

06073C1052F 

06031 10350B 

06031103508 

06031 101 13B 

0603110401B 

0603280002B 

0650580020B 

060331 0730C 

060331 0765E 

060331 0765E 

0603350005D 

060337041 OD 

0603370405E 

0603500001 D 

0603500003D 

0603500001 D 

0603500001 D 

0603500003D 

0603500003D 

0603500003D 

0603500003D 

0603500001 D 

0607290460C 

0603550002B 

0603550004C 

06033600050 

06038100118 


Determination 
date 


03-APR-2002 

07-MAY-2002 

11-JAN-2002 

05-APR-2002 

05-APR-2002 

05-APR-2002 

20-JUN-2002 

04-JAN-2002 

04-JAN-2002 

23-JAN-2002 

23-JAN-2002 

25-JAN-2002 

25-JAN-2002 

25-JAN-2002 

08-FEB-2002 

08-FE8-2002 

19-FEB-2002 

15-FEB-2002 

19-FE8-2002 

12-MAR-2002 

22-FEB-2002 

15-MAR-2002 

13-MAR-2002 

15-MAR-2002 

27-MAR-2002 

05-APR-2002 

05-APR-2002 

10-APR-2002 

24-APR-2002 

24-APR-2002 

01-MAY-2002 

01-MAY-2002 

01-MAY-2002 

15-MAY-2002 

15-MAY-2002 

07-JUN-2002 

07-JUN-2002 

20-JUN-2002 

20-JUN-2002 

08-FEB-2002 

14-JUN-2002 

20-FE8-2002 

01-MAR-2002 

29-MAR-2002 

15-MAY-2002 

07-JUN-2002 

23-JAN-2002 

25-JAN-2002 

05-APR-2002 

20-MAR-2002 

12-APR-2002 

24-APR-2002 

20-JUN-2002 

24-APR-2002 

29-MAY-2002 

26-JUN-2002 

20-MAR-2002 

18-JAN-2002 

05-APR-2002 

04-JAN-2002 

04-JAN-2002 

23-JAN-2002 

26-JUN-2002 

26-JUN-2002 

18-JAN-2002 

15-FE8-2002 

05-APR-2002 

03-MAY-2002 

31-MAY-2002 

26-JUN-2002 

26-JUN-2002 

10-APR-2002 

13-MAR-2002 


Case  No. 


02-09-623V 

02-09-768P 

01-09-1062A 

01-09-488P 

01-09-488P 

01-09-488P 

02-09-1012A 

02-09-1 46A 

02-09-247A 

02-09-339A 

02-09-341A 

02-09-342A 

02-09-343A 

02-09-344A 

02-09-380A 

02-09-399A 

02-09-427A 

02-09-448A 

02-09-454A 

02-09-531 A 

02-09-550A 

02-09-578A 

02-09-600A 

02-09-61 6A 

02-09-653A 

02-09-681 A 

02-09-690A 

02-09-698A 

02-09-704A 

02-09-71 2A 

02-09-734A 

02-09-735A 

02-09-774A 

02-09-824A 

02-09-825A 

02-09-930A 

02-09-932A 

02-09-969A 

02-09-986A 

02-09-277A 

02-09-968A 

02-09-447A 

02-09-422A 

02-09-599A 

02-09-81 6A 

02-09-91 6A 

01-09-1 174A 

02-09-271 A 

02-09-375A 

02-09-381 A 

02-09-51 5A 

02-09-592A 

02-09-988A 

02-09-71 OA 

02-09-884A 

02-09-980A 

02-09-577A 

01-09-1113A 

01-09-488P 

01-09-1106P 

01-09-1 106P 

01-09-1 128A 

02-09-1 01 7A 

02-09-1 031 A 

02-09-311 A 

02-09-392A 

02-09-663A 

02-09-790A 

02-09-890A 

02-09-439P 

02-09-439P 

02-09-433A 

02-09-584A 


Type 
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Community 


Map  panel 


DetemiinatJon 
date 


Case  No 


Type 


SANTEE,  CITYOF 06073C1653F  20-FEB-2002  02-09-408A 

SANTEE,  CITYOF 06073C1653F  11-MAR-2002  99-09-811P 

SHASTA  COUNTY ]  0603580500B  31-JAN-2002  02-09-353A 

SHASTA  COUNTY 0603580625B  19-FEB-2002  02-09-406A 

SHASTA  COUNTY 0603580885E  19-APR-2002  02-09-525A 

SHASTA  COUNTY 0603580885E  29-MAY-2002  02-09-875A 

SIMI  VALLEY,  CITY  OF 0604210006B       i        11-JAN-2002  02-09-095A 

SIMI  VALLEY,  CITY  OF  0604210004B  20-JUN-2002  02-09-1016A 

SIMI  VALLEY,  CITY  OF  0604210008B  29-MAR-2002  02-09-205A 

SIMI  VALLEY,  CITY  OF  06042100048  09-JAN-2002  02-09-280A 

SIMI  VALLEY,  CITY  OF  06042100068  16-JAN-2002  02-09-295A 

SIMI  VALLEY,  CITY  OF 06042100068  18-JAN-2002  02-09-312A 

SIMI  VALLEY,  CITY  OF 0604210004B        '       24-APR-2002  02-09-409A 

SIMI  VALLEY,  CITY  OF 06042100068  19-FE8-2002  02-09-449A 

SIMI  VALLEY,  CITY  OF 06042100028  19-FEB-2002  02-09-495A 

SIMI  VALLEY,  CITY  OF 06042100048  27-FEB-2002  02-09-522A 

SIMI  VALLEY,  CITY  OF  06042100028  06-MAR-2002  02-09-580A 

SIMI  VALLEY,  CITY  OF 06042100088  15-MAR-2002  02-09-619A 

SIMI  VALLEY,  CITY  OF  06042100068  25-MAR-2002  02-09-667A 

SIMI  VALLEY,  CITY  OF 06042100028  15-MAY-2002  02-09-796A 

SIMI  VALLEY,  CITY  OF 06042100048  15-MAY-2002  02-09-822A 

SIMI  VALLEY,  CITY  OF 06042100068  22-MAY-2002  02-09-836A 

SIMI  VALLEY.  CITY  OF 06042100048  29-MAY-2002  02-09-882A 

SIMI  VALLEY,  CITY  OF 06042100048  31-MAY-2002  02-09-903A 

SIMI  VALLEY.  CITY  OF 06042100088  21-JUN-2002  02-09-996A 

SISKIYOU  COUNTY  06036210818  04-JAN-2002  02-09-253A 

SISKIYOU  COUNTY  06036213258  01-MAY-2002  02-09-730A 

SISKIYOU  COUNTY  0603620900C  15-MAY-2002  02-09-814A 

SISKIYOU  COUNTY  06036211508  28-JUN-2002  02-09-971 A 

SOLANO  COUNTY  0606310050B  24-APR-2002  02-09-539A 

SOLANO  COUNTY  06063104068  17-APR-2002  02-09-659A 

SONOMA  COUNTY  0603750335C  04-JAN-2002  02-09-120A 

SONOMA  COUNTY  06037506858  13-MAR-2002  02-09-192A 

SONOMA  COUNTY  06037506858  03-APR-2002  02-09-553A 

SONOMA  COUNTY  06037508658  20-MAR-2002  02-09-601A 

SONOMA  COUNTY  0603750685B  29-MAY-2002  02-09-864A 

SOUTH  GATE,  CITY  OF  0601630005A  11-JAN-2002  02-09-034P 

SOUTH  SAN  FRANCISCO,  CITY  OF  06506200018  29-MAY-2002  02-09-492A 

STANISLAUS  COUNTY 06038405058  05-JUN-2002  02-09-893A 

STOCKTON,  CITY  OF  06030200100  03-APR-2002  02-09-222P 

STOCKTON,  CITY  OF 060302001 5E  03-APR-2002  02-09-622V 

STOCKTON,  CITY  OF  0603020015E  12-JUN-2002  02-09-952A 

SUNNYVALE.  CITY  OF  0603520001D  21-JUN-2002  02-09-1005A 

SUNNYVALE,  CITY  OF  0603520001D  26-JUN-2002  02-09-1045A 

SUSANVILLE,  CITY  OF  !  0600930001B  12-JUN-2002  02-09-946A 

TEHAMA  COUNTY  ,  0650640480D  04-JAN-2002  02-09-251A 

TEHAMA  COUNTY  0650640850B  12-JUN-2002  02-09-391A 

TEHAMA  COUNTY  06506404758  20-JUN-2002  02-09-958A 

TEMECULA,  CITY  OF  0607420010B  10-APR-2002  02-09-629A 

THOUSAND  OAKS,  CITY  OF 0604220020A  22-FEB-2002  02-09-088A 

THOUSAND  OAKS,  CITY  OF 06042200158  03-MAY-2002  02-09-533A 

THOUSAND  OAKS,  CITY  OF 06042200158  26-APR-2002  02-09-701A 

TRACY.  CITYOF 0603030005A  10-APR-2002  02-09-641A 

TULARE  COUNTY  0650660825B  20-FEB-2002  02-09-423A 

TULARE  COUNTY  06506612108  24-APR-2002  02-09-691A 

UKIAH.  CITYOF  0601860001E  04-JAN-2002  02-09-236A 

UNION  CITY,  CITY  OF  0600140010C  20-FEB-2002  02-09-056A 

VACAVILLE.  CITY  OF  0603730004D  21-FEB-2002  01-09-935P 

VALLEJO,  CITY  OF  0603740005C  12-JUN-2002  02-09-985A 

VENTURA  COUNTY  06041309408  07-FE8-20d2  01-09-1082P 

VENTURA  COUNTY  0604130620B  08-MAY-2002  01-09-709P 

VENTURA  COUNTY  0604130935C  26-JUN-2002  02-09-1013A 

VENTURA  COUNTY  06041306458  08-FEB-2002  02-09-370A 

VENTURA  COUNTY  06041306458  12-APR-2002  02-09-548A 

VISALIA,  CITY  OF  0604090010C  14-JUN-2002  02-09-888A 

WALNUT  CREEK,  CITY  OF  0600250315C  29-MAY-2002  02-09-503A 

WALNUT  CREEK,  CITY  OF  0650700003C  29-MAY-2002  02-09-787A 

WOODLAND,  CITY  OF  0604260410C  03-APR-2002  01-09-437V 

WOODLAND,  CITY  OF  0604260420C  03-APR-2002  01-09-437V 

WOODLAND,  CITY  OF 0604260410C  10-APR-2002  02-09-652A 

WOODLAND,  CITY  OF  0604260420C       ,       10-APR-2002  02-09-676A 

YUCAIPA,  CITY  OF  06071C8745F  05-MAR-2002  01-09-280P 

YUCAIPA,  CITYOF  i  06071C8740F  04-JAN-2002  02-09-143A 
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ID 
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ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 


Community 


-(- 


YUCAIPA,  CITY  OF  

HAWAII  COUNTY  

HAWAII  COUNTY  

HAWAII  COUNTY  

HONOLULU  ,  CITY  AND  COUNTY  OF  ... 
HONOLULU  .  CITY  AND  COUNTY  OF  ... 
HONOLULU  ,  CITY  AND  COUNTY  OF  ... 

KAUAI  COUNTY  

KAUAI  COUNTY  

CARSON  CITY,  CITY  OF  

CHURCHILL  COUNTY 

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

CLARK  COUNTY  

ELKO,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

HENDERSON,  CITY  OF  

LAS  VEGAS,  CITY  OF 

LYON  COUNTY  

MESQUITE,  CITY  OF  

RENO,  CITY  OF 

RENO,  CITY  OF 

RENO,  CITY  OF 

WASHOE  COUNTY  

WASHOE  COUNTY  

WASHOE  COUNTY  

WASHOE  COUNTY  

ANCHORAGE,  MUNICIPALITY  OF  

ANCHORAGE,  MUNICIPALITY  OF  

FAIRBANKS-NORTH  STAR  BOROUGH  . 
FAIRBANKS-NORTH  STAR  BOROUGH  . 
FAIRBANKS-NORTH  STAR  BOROUGH  . 
FAIRBANKS-NORTH  STAR  BOROUGH 

JUNEAU,  CITY  AND  BOROUGH  OF  

JUNEAU,  CITY  AND  BOROUGH  OF  

KENAI  PENINSULA  BOROUGH  

KENAI  PENINSULA  BOROUGH  

MATANUSKA-SUSITNA.  BOROUGH  OF 
MATANUSKA-SUSITNA,  BOROUGH  OF 

ADA  COUNTY 

ADA  COUNTY  

ADA  COUNTY  

BENEWAH  COUNTY  

BINGHAM  COUNTY  

BINGHAM  COUNTY  

BINGHAM  COUNTY  

BLACKFOOT,  CITY  OF  

BLAINE  COUNTY  

BUMNE  COUNTY  

BLAINE  COUNTY  

BONNER  COUNTY  

BONNER  COUNTY  

BONNER  COUNTY 

BONNER  COUNTY 

BONNER  COUNTY 

BONNER  COUNTY  

BONNER  COUNTY 

BONNER  COUNTY 

BONNER  COUNTY 

BONNEVILLE  COUNTY 

BONNEVILLE  COUNTY 

BONNEVILLE  COUNTY 

CUSTER  COUNTY  

EAGLE,  CITY  OF  

EAGLE,  CITY  OF  

ELMORE  COUNTY  


Map  panel 


06071 C8740F 

1551660278C 

1551660278C 

1551660713D 

1500X0380E 

1500X0030E 

15003C0370E 

1500020070C 

1500020030C 

320001 01 SOD 

3200300665E 

32003C2200D 

32003C25gOD 

32003C2550D 

3200X2590D 

3200X2200D 

32001 00004C 

32003C2590D 

32003C2595D 

32003C259GD 

3200X2595D 

32003C2595D 

32003C2590D 

32003C2595D 

32003C2186D 

3200290400C 

32003C0386D 

32031 C3178E 

32031 C3178E 

32031 C3178E 

32031C3177F 

32031 C3250F 

32031 C3176F 

32031 C2825E 

0200050241 C 

02000502306 

0250090204G 

02500901 84G 

0250090184G 

02500901 83G 

0200090885B 

0200090890B 

02001 22090A 

02001 22090A 

0200215100C 

020021 9740D 

16001C0140G 

16001C0258G 

16001C0259G 

1600140425B 

1600180425B 

1600180425B 

1600180430C 

1600190002C 

1651670654B 

1651670859B 

1651670656A 

1602060285C 

1602060400C 

1602060400C 

1602060300C 

1 60206021 5B 

1602060300C 

1602060360C 

1602060325B 

1602060300C 

1600270245C 

1600270235D 

1600270235D 

16037C1200C 

16001C0161G 

16001C0153G 

1602120605C 


Detemiination 
date 


01-MAY-2002 
20-MAR-2002 
03-MAY-2002 
21-JUN-2002 
23-JAN-2002 
23-MAY-2002 
07-JUN-2002 
18-JAN-2002 
01-MAY-2002 
28-MAY-2002 
01-FEB-2002 
11-JAN-2002 
25-MAR-2002 
05-APR-2002 
12-JUN-2002 
28-MAY-2002 
08-MAY-2002 
18-JAN-2002 
18-JAN-2002 
18-JAN-2002 
20-FEB-2002 
05-APR-2002 
16-JAN-2002 
16-JAN-2002 
10-APR-2002 
15-FEB-2002 
01-MAR-2002 
11-JAN-2002 
01-MAR-2002 
10-APR-2002 
18-JAN-2002 
01-FEB-2002 
05-APR-2002 
20-JUN-2002 
03-MAY-2002 
29-MAY-2002 
19-FEB-2002 
10-APR-2002 
05-JUN-2002 
20-JUN-2002 
18-JAN-2002 
22-MAY-2002 
27-FEB-2002 
17-APR-2002 
15-MAR-2002 
25-MAR-2002 
11-JAN-2002 
06-MAR-2002 
28-MAY-2002 
10-APR-2002 
18-JAN-2002 
20-FEB-2002 
12-APR-2002 
06-MAR-2002 
27-FEB-2002 
08-MAY-2002 
22-MAY-2002 
09-JAN-2002 
06-FEB-2002 
09-JAN-2002 
11-JAN-2002 
25-JAN-2002 
03-APR-2002 
10-APR-2002 
24-APR-2002 
26-JUN-2002 
12-JUN-2002 
28-JUN-2002 
03-APR-2002 
24-APR-2002 
24-APR-2002 
05-JUN-2002 
05-APR-2002 


Case  No. 


Type 


Region 


02-09-731 A 

02-09-457A 

02-09-633P 

02-09-976A 

02-09-1 99A 

02-09-657P 

02-09-939A 

02-09-080A 

02-09-764A 

02-09-855A 

02-09-376A 

02-09-336A 

02-09-459A 

02-09-501 A 

02-09-805A 

02-09-91 1P 

01 -09-621 P 

00-09-1 11 8P 

00-09-1 11 8P 

01-09-863P 

02-09-1 56P 

02-09-21 3P 

02-09-347X 

02-09-347X 

02-09-684A 

02-09-351 A 

02-09-472A 

02-09-364X 

02-09-460X 

02-09-668A 

02-09-075A 

02-09-356A 

02-09-666A 

02-09-670A 

02-10-342A 

02-10-445A 

02-10-209A 

02-10-291A 

02-10-416A 

02-10-456A 

02-1 0-1 44A 

02-10-432A 

02-10-226A 

02-10-354A 

02-10-264A 

02-10-286A 

02-1 0-061 A 

02-10-246A 

02-10-382A 

02-10-273A 

02-1 0-1 47A 

02-10-211 A 

02-10-249A 

02-10-255A 

02-1 0-1 85A 

02-1 0-251 A 

02-10-395A 

02-10-087A 

02-10-088A 

02-1 0-1 30A 

02-10-1 34A 

02-1 0-1 55A 

02-10-330A 

02-10-348A 

02-1 0-361 A 

02-10-508A 

02-10-429A 

02-10-430A 

98-10-373V 

02-10-364A 

02-10-188A 

02-10-349A 

02-10-056A 


02 

02 

05 

02 

02 

06 

02 

18 

02 

02 

02 

01 

02 

01 

01 

06 

05 

06 

06 

06 

06 

06 

01 

01 

02 

02 

01 

01 

01 

01 

01 

02 

02 

02 

02 

02 

02 

02 

01 

02 

02 

02 

02 

02 

02 

02 

01 

01 

02 

02 

01 

02 

01 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

19 

02 

01 

02 

01 


10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  - 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 

10  ... 


State 


ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 

OR 


Community 


GARDEN  CITY,  CITY  OF  ... 
GARDEN  CITY,  CITY  OF  ... 

KOOTENAI  COUNTY 

KOOTENAI  COUNTY 

KOOTENAI  COUNTY 

LATAH  COUNTY 

MADISON  COUNTY  

MADISON  COUNTY  

MERIDIAN,  CITY  OF  

MINIDOKA  COUNTY  

MOSCOW,  CITY  OF  

MOSCOW,  CITY  OF  

REXBURG,  CITY  OF  

SHOSHONE  COUNTY 

SHOSHONE  COUNTY 

SWAN  VALLEY,  CITY  OF  .. 

VALLEY  COUNTY 

VALLEY  COUNTY 

WASHINGTON  COUNTY  ... 
WASHINGTON  COUNTY  ... 

WEISER,CITY  OF 

ALBANY,  CITY  OF 

ATHENA,  CITY  OF  

BANDOI,  CITY  OF 

BEND,  CITY  OF  

BEND,  CITY  OF 

BENTON  COUNTY  

CENTRAL  POINT,  CITY  OF 

CLACKAMAS  COUNTY  

CLACKAMAS  COUNTY  

COLUMBIA  COUNTY  

COOS  COUNTY 

COOS  COUNTY 

COOS  COUNTY 

COOS  COUNTY 

COOS  COUNTY 

CORVALLIS,  CITY  OF 

CORVALLIS,*CITY  OF 

CORVALLIS.  CITY  OF 

CRESWELL.  CITY  OF  

CURRY  COUNTY  

DALLAS.  CITY  OF  

DESCHUTES  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DOUGLAS  COUNTY 

DRAIN,  CITY  OF 

EUGENE.  CITY  OF 

EUGENE,  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE,  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

EUGENE.  CITY  OF 

FAIRVIEW.  CITY  OF 

FAIRVIEW.  CITY  OF 


Map  panel 


16001C0166G 

16001C0166G 

1600760025C 

16007601 SOD 

1 6007601 60C 

1600860355B 

16065C0020D 

16065C0030D 

16001C0251G 

160201— 54B 

1600900001D 

1600900002D 

16065C0020D 

1601140190B 

160114O24OB 

1601540005B 

1602200325A 

1 6022001 75A 

1 60221 0345B 

1 60221 0405B 

1601240005B 

4101370001 F 

4102060001 D 

4100430001C 

41017C0215C 

41017C0215C 

4100080175C 

4100920001C 

4155880070B 

4155880036A 

41009C0325C 

4100420250B 

41 004201 65B 

4100420250B 

4100420330B 

4100420375B 

4100090004E 

4100090006E 

4100090005E 

41039C1642F 

41 0052031 OC 

41053C0107D 

41017C0460D 

4100590925A 

4100590930A 

4100590925A 

4100590745B 

4100590930A 

4100590740C 

4100590745B 

4100590930A 

4100591 175A 

4100590940A 

4100610001B 

41039C0619F 

41039C1141F 

41039C1127F 

41039C1104F 

41039C0619F 

41039C1136F 

41039C1136F 

41039C1104F 

41039C1104F 

41039C1104F 

41039C1107F 

41039C1127F 

41039C1104F 

41039C1104F 

41039C1104F 

41039C1107F 

41039C1106F 

4101800001D 

41018000010 


Detemiination 
date 


Case  No. 


Type 


08-FEB-2002 
20-FEB-2002 
06-MAR-2002 
01-MAY-2002 
24-APR-2002 
03-MAY-2002 
23-JAN-2002 
07-JUN-2002 
25-MAR-2002 
25-JAN-2002 
16-APR-2002 
16-APR-2002 
01-MAY-2002 
12-MAR-2002 
10-APR-2002 
08-MAY-2002 
15-MAY-2002 
15-MAY-2002 
03-MAY-2002 
20-JUN-2002 
26-JUN-2002 
20-MAR-2002 
25-JAN-2002 
21-JUN-2002 
04-JAN-2002 
05-JUN-2002 
22-FEB-2002 
04-JAN-2002 
20-MAR-2002 
03-MAY-2002 
15-FEB-2002 
10-APR-2002 
18-JAN-2002 
23-JAN-2002 
10-APR-2002 
19-APR-2002 
27-FEB-2002 
06-MAR-2002 
15-MAY-2002 
29-MAY-2002 
12-APR-2002 
16-JAN-2002 
20-FEB-2002 
08-FEB-2002 
31-JAN-2002 
22-FEB-2002 
12-APR-2002 
20-MAR-2002 
05-APR-2002 
12-APR-2002 
07-JUN-2002 
20-JUN-2002 
28-JUN-2002 
17-MAY-2002 
25-APR-2002 
25-MAR-2002 
09-JAN-2002 
13-MAR-2002 
25-APR-2002 
01-MAR-2002 
12-MAR-2002 
06-MAR-2002 
27-MAR-2002 
03-APR-2002 
03-APR-2002 
17-APR-2002 
15-MAY-2002 
20-JUN-2002 
28-JUN-2002 
20-JUN-2002 
26-JUN-2002 
03-MAY-2002 
26-JUN-2002 


02-10-137A 
02-10-257X 
02-10-115A 
02-10-365A 
02-10-377A 
02-10-383A 
02-10-161A 
02-10-475A 
01-10-443A 
02-10-162A 
98-10-030V 
98-10-030V 
02-10-323A 
02-10-140A 
02-10-316A 
02-10-379A 
02-10-272A 
02-10-274A 
02- 10-301 A 
02-10-489A 
02-10-425A 
02-1 0-2 19A 
02-10-164A 
02- 10-491 A 
02-10-072A 
02-10-360A 
02-10-090A 
01-10-557A 
02-1 0-1 53A 
02-10-276A 
02-10-076A 
02-10-122A 
02-10-142A 
02-10-148A 
02-10-346A 
02-10-359A 
02-1 0-231 A 
02-10-248A 
02-10-423A 
02-10-123A 
02-10-253A 
02-10-O99A 
02-10-1 74A 
02-10-103A 
02-10-186A 
02-10-227A 
02-10-261A 
02-10-277A 
02-10-324A 
02-10-347A 
02-10-474A 
02-10-485A 
02-10-529A 
02-10-331A 
02-10-0e5P 
02-1 0-1 20A 
02-10-128A 
02-10-157A 
02-10-21 6P 
02-10-223A 
02-10-238A 
02-10-252A 
02-10-254A 
02-10-305A 
02-10-321A 
02-10-355A 
02-10-426A 
02-10-450A 
02-10-483A 
02-10-501A 
02-1 0-51 7A 
02-10-327A 
02-10-51 1A 


01 
01 
02 
02 
02 
02 
02 
02 
01 
02 
19 
19 
01 
02 
02 
01 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
02 
02 
02 
06 
02 
02 
02 
01 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
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58243 


Region 


State 


Community 


10  OR  FLORENCE,  CITY  OF  

10  OR  GOLD  BEACH,  CITY  OF  .. 

10  OR  GRA^f^S  PASS,  CITY  OF 

10  OR  HILLSBORO,  CITY  OF  

10  OR  HILLSBORO,  CITY  OF  

10  OR  JACKSON  COUNTY  

10  OR  JACKSON  COUNTY  

10  OR  JACKSON  COUNTY  

10  ...:....  OR        !  JACKSON  COUNTY  

10  OR  JACKSON  COUNTY  

10  OR  JACKSON  COUNTY  

10  OR  JOSEPHINE  COUNTY 

10  OR  KEIZER,  CITY  OF  

10  OR  KEIZER,  CITY  OF  

10  OR  KEIZER,  CITY  OF  

10  OR  KEIZER,  CITY  OF  

10  OR  KEIZER,  CITY  OF  

10  OR  KEIZER,  CITY  OF  

10  OR  KLAMATH  COUNTY  

10  OR  KLAMATH  COUNTY  

10  OR  LAKE  OSWEGO,  CITY  OF 

10  OR  LAKE  OSWEGO,  CITY  OF 

10  OR  LAKE  OSWEGO,  CITY  OF 

10  1  OR  LAKE  OSWEGO,  CITY  OF 

10 i  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  I  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY  

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR        i  LANE  COUNTY 

10  OR        i  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  I  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR  LANE  COUNTY 

10  OR        !  LINCOLN  COUNTY 

10  OR  LINCOLN  COUNTY 

10  OR  LINCOLN  COUNTY 

10  OR  LINCOLN  COUNTY 

10  OR  LINN  COUNTY  

10  OR  LINN  COUNTY  

10  OR  LINN  COUNTY  

10  OR  MALHEUR  COUNTY 

10  OR  MARION  COUNTY 

10  OR        1  MARION  COUNTY 

10  OR  MULTNOMAH  COUNTY  ... 

10  OR  MULTNOMAH  COUNTY  ... 

10  OR  MULTNOMAH  COUNTY  ... 

10  OR  MULTNOMAH  COUNTY  ... 

10  OR  MYRTLE  POINT,  CITY  OF 

10  OR  PHILOMATH,  CITY  OF  

10  OR  PORTLAND,  CITY  OF  

10  OR  PORTLAND,  CITY  OF  

10  OR  PORTLAND,  CITY  OF  

10  OR  ROSEBURG.  CITY  OF  

10  OR  ROSEBURG,  CITY  OF  

10  OR  SALEM.  CITY  OF 

10  OR  SALEM,  CITY  OF 

10  OR  SALEM,  CITY  OF 

10  OR  SEASIDE.  CITY  OF  

10  OR  SPRINGFIELD,  CITY  OF  .. 

10  OR  SPRINGFIELD,  CITY  OF  .. 

10  OR  ST.  HELENS,  CITY  OF 

10  OR  TIGARD,  CITY  OF  

10  OR        I  TILLAMOOK  COUNTY 

10 OR        I  TILLAMOOK  COUNTY 


Map  panel 


41039C1427F 

4100540002D 

4155900237D 

4102430003B 

4102430002B 

4155890285B 

4155890395B 

4155890207B 

4155890288B 

41 5589031 7B 

4155890293B 

4155900237D 

41047C0194G 

41047C0331G 

41047C0194G 

41047C0194G 

41047C0194G 

41047C0332G 

4101091350B 

4101091350B 

4100180002C 

4100180003C 

4100180003C 

410018000X 

41039C1050F 

41039C0690F 

41039C1075F 

41039C0945F 

41039C1107F 

41039C1180F 

41039C0690F 

41039C1660F 

41039C1100F 

41039C0639F 

41039C1660F 

41039C0680F 

41039C2092F 

41039C1075F 

41039C1165F 

41039C1104F 

41039C1107F 

41039C1107F 

4101290075B 

4101290025B 

4101290125B 

41012g0200B 

4101360350B 

4101360350B 

4101360190B 

4101490375B 

41047C0225G 

41047C0194G 

41 01 79021 4B 

4101790220B 

41 01 790381 B 

41 01 79021 5B 

4100470001 B 

4100110001B 

4101830041D 

4101830048C 

4101830048C 

4100670b05E 

4100670005E 

41047C0337G 

41047C0361G 

41047C0333G 

4100320002C 

41039C1167F 

41039C1167F 

41009C0452C 

4102760005B 

4101960085A 

4101960250A 


Detemiination 
date 


01-MAY-2002 

10-APR-2002 

09-JAN-2002 

11-JAN-2002 

29-MAY-2002 

22-FEB-2002 

27-FEB-2002 

05-APR-2002 

03-APR-2002 

03-MAY-2002 

20-JUN-2002 

20-JUN-2002 

26-APR-2002 

09-JAN-20G2 

06-FEB-2002 

27-FEB-2002 

12-MAR-2002 

13-MAR-2002 

25-MAR-2002 

21-JUN-2002 

19-FEB-2002 

04-JAN-2002 

27^FEB-2002 

24-APR-2002 

16-JAN-2002 

31-JAN-2002 

31-JAN-2002 

12-MAR-2002 

08-FEB-2002 

20-FEB-2002 

20-MAR-2002 

27-FEB-2002 

27-FEB-2002 

13-MAR-2002 

05-APR-2002 

10-APR-2002 

08-MAY-2002 

29-MAY-2002 

29-MAY-2002 

20-JUN-2002 

12-JUN-2002 

26-JUN-2002 

20-JUN-2002 

25-JAN-2002 

01-MAR-2002 

15-FEB-2002 

16-JAN-2002 

01-MAY-2002 

08-MAY-2002 

20-MAR-2002 

18-JAN-2002 

10-APR-2002 

15-MAY-2002 

15-MAY-2002 

20-FEB-2002 

28-JUN-2002 

07-JUN-2002 

06-MAR-2002 

31-JAN-2002 

20-FEB-2002 

28-JUN-2002 

13-MAY-2002 

26-JUN-2002 

07-MAR-2002 

15-FEB-2002 

15-MAY-2002 

12-JUN-2002 

27-FEB-2002 

28-JUN-2002 

15-MAY-2002 

21-JUN-2002 

22-FEB-2002 

20-FEB-2002 


Case  No. 


02-10-356A 
02-10-242A 
02-1 0-1 29A 
02-1 0-1 35A 
02-10-396A 
02-10-177A 
02-1 0-1 83A 
02-1 0-271 A 
02-1 0-31 9A 
02-10-403A 
02-10-495A 
02-10-448A 
01-10-568A 
02-1 0-1 24A 
02-1 0-1 97A 
02-10-234A 
02-10-239A 
02-10-267A 
02-1 0-1 90A 
02-10-402A 
02-1 0-01 6A 
02-10-121A 
02-10-232A 
02-10-299A 
02-10-094A 
02-1 0-1 02A 
02-1 0-1 71 A 
02-1 0-1 84A 
02-10-198A 
02-10-207A 
02-1 0-21 OA 
02-10-222A 
02-10-228A 
02-10-258A 
02-1 0-311 A 
02-10-339A 
02-10-407A 
02-10-439A 
02-10-458A 
02-10-459A 
02-10-477A 
02-10-486A 
02-10-089A 
02-1 0-1  BOA 
02-1 0-1 80A 
02-10-201A 
02-1 0-1 78A 
02-10-225A 
02-10-397A 
02-1 0-221 A 
02-1 0-1 17A 
02-10-344A 
00-10-277P 
00-10-277P 
02-1 0-21 5A 
02-1 0-51 5A 
02-10-431A 
02-10-262A 
02-1 0-1 70A 
02-1 0-1 82A 
02-10-514A 
02-10-409A 
02-1 0-51 6A 
01-10-462P 
02-10-204A 
02-10-376A 
02-10-464A 
02-10-259A 
02-10-457A 
02-1 0-341 A 
02-10-302A 
02-1 0-21 4A 
02-10-220A 


Type 


Region 


02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
17 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
02 
08 
08 
02 
02 
02 
02 
02 
02 
02 
02 
02 
06 
01 
02 
01 
02 
02 
02 
02 
02 
02 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


state 


OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
OR 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 


Community 


TILLAMOOK  COUNTY 

TILLAMOOK  COUNTY 

TILLAMOOK  COUNTY 

TILLAMOOK  COUNTY 

TILLAMOOK  COUNTY 

TUALATIN.  CITY  OF 

TURNER.  CITY  OF 

WALLOWA  COUNTY 

WASHINGTON  COUNTY  ... 
WASHINGTON  COUNTY  ... 
WASHINGTON  COUNTY  ... 

WEST  LINN.  CITY  OF  

WILSONVILLE.  CITY  OF  .... 

WOODBURN.  CITY  OF  

WOODBURN.  CITY  OF  

WOODBURN.  CITY  OF  

WOODBURN.  CITY  OF  

YAMHILL  COUNTY 

YAMHILL  COUNTY 

YAMHILL  COUNTY 

YAMHILL  COUNTY 

ABERDEEN.  CITY  OF  

BELLINGHAM.  CITY  OF 

BURIEN,  CITY  OF  

BURIEN,  CITY  OF  

BUflUNGTON.  CITY  OF  .... 
BURUNGTON.  CITY  OF  .... 
BURUNGTON.  CITY  OF  .... 

CARNATIOI«J.  QTY  OF 

CARNATION,  CITY  OF 

CARNATION.  CITY  OF 

CARNATION.  CITY  OF 

CENTRALIA.  CITY  OF 

CENTRAUA.  CITY  OF 

CLALLAM  COUNTY 

CLARK  COUNTY  

CLE  ELUM,  CITY  OF 

COWUTZ  COUNTY 

COWLITZ  COUNTY  

DOUGLAS  COUNTY 

GRANT  COUNTY 

GRAYS  HARBOR  COUNTY 
GRAYS  HARBOR  COUNTY 
GRAYS  HARBOR  COUNTY 
GRAYS  HARBOR  COUNTY 

ISLAND  COUNTY  

ISLAND  COUNTY  

KENT.  CITY  OF  

KENT.  CITY  OF  

KENT.  CITY  OF  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KING  COUNTY  

KITSAP  COUNTY  

KITSAP  COUNTY  

KITSAP  COUNTY  

KITSAP  COUNTY  

KITTITAS  COUNTY  

KITTITAS  COUNTY  

KITTITAS  COUNTY  

KITTITAS  COUNTY  

LEWIS  COUNTY  

LEWIS  COUNTY 

LEWIS  COUNTY  


Map  panel 


4101960165A 

4101960170B 

4101960250A 

4101960250A 

41 01 96031 OA 

4102770002D 

41047C0677G 

41063C0625B 

41 02380361 B 

4102380364C 

4102380361 B 

4100240001 B 

4100250005B 

41047C0117G 

41047C0138G 

41047C0117G 

41047C0138G 

4102490275C 

41 024901 33C 

4102490480C 

4102490428C 

5300580004B 

5301990006B 

53033C0955F 

53033C0955F 

5301530001B 

S301 530001 B 

5301510250C 

53033C0419G 

53033C0418G 

53033C0419G 

53033C0420G 

5301 030001 B 

5301030002B 

530021 0575C 

5300240340C 

5300960001 B 

53003201 29E 

53003201 37F 

5300360535A 

5300490525B 

530057021 5B 

5300570458B 

5300570342B 

5300570325B 

53029C0430D 

53029C0130D 

53033C0988F 

53033C0986F 

53033C0989F 

53033C0736F 

53033C0925F 

53033C0418G 

53033C1290F 

53033C1515F 

53033C0213G 

53033C1505F 

53033C1009F 

53033C0418G 

53033C0419G 

53033C0420G 

53033C1280F 

5300920280B 

53009201 85B 

5300920375B 

530092031 OB 

5300950554C 

5300950554C 

5300950439B 

5300950554C 

5301 02021 5B 

5301020360B 

5301020445B 


Detemiination 
date 


24-APR-2002 

24-APR-2002 

29-MAR-2002 

08-MAY-2002 

12-JUN-2002 

31-JAN-2002 

05-JUN-2002 

15-MAY-2002 

18-JAN-2002 

15-FEB-2002 

13-MAR-2002 

27-MAR-2002 

29-MAY-2002 

06-FEB-2002 

27-FEB-2002 

08-MAY-2002 

29-MAY-2002 

15-FEB-2002 

06-FEB-2002 

10-APR-2002 

10-APR-2002 

01-MAY-2002 

20-MAR-2002 

2O-JUN-2002 

12-JUN-2002 

16-JAN-2002 

19-APR-2002 

29-MAY-2002 

27-FEB-2002 

01-MAY-2002 

01-MAY-2002 

01-MAY-2002 

05-APR-2002 

26-JUN-2002 

16-JAN-2002 

21-JUN-2002 

15-MAY-2002 

13-FEB-2002 

15-MAR-2002 

31-JAN-2002 

12-JUN-2002 

15-FEB-2002 

23-JAN-2002 

13-MAR-2002 

19-APR-2002 

04-JAN-2002 

21-JUN-2002 

22-FEB-2002 

25-JAN-2002 

26-JUN-2002 

04-JAN-2002 

22-FEB-2002 

27-FEB-2002 

27-FEB-2002 

12-MAR-2002 

12-APR-2002 

03-MAY-2002 

29-MAY-2002 

01-MAY-2002 

01-MAY-2002 

01-MAY-2002 

07-JUN-2002 

04-JAN-2002 

31-JAN-2002 

23-JAN-2002 

20-FEB-2002 

04-JAN-2002 

06-MAR-2002 

15-MAR-2002 

15-MAR-2002 

20-MAR-2002 

22-MAY-2002 

31-MAY-2002 


Case  No. 


Type 


02-10-243A 
02-10-243A 
02-10-300A 
02-10-303A 
02-10-388A 
02-10-175A 
02-10-468A 
02-10-427A 
02-10-146A 
02-10-206A 
02-10-265A 
02-10-280A 
02-1&463A 
02-10-139A 
02-10-237A 
02-10-405A 
02-10-461A 
02-10-042A 
02-10-202A 
02-10-266A 
02-10-269A 
02-10-393A 
01 -10-571 A 
02-10-326A 
02-10-418A 
02-10-141A 
02-10-195A 
02-10-390A 
02-10-167A 
02-10-336P 
02-10-336P 
02-10-336P 
02-10-279A 
02-1 0-51 9A 
02-10-133A 
02-ia424A 
02-10-318A 
01-10-401P 
02-10-256A 
01-10-500A 
02-10-378A 
02-10-045A 
02-10-151A 
02-10-224A 
02-10-250A 
02-10-01 1A 
02-10-478A 
02-10-1 16A 
02-10-1 50A 
02-10-505A 
02-10-050A 
02-1 0-1 87A 
02-10-236A 
02-10-240A 
02-10-247A 
02-10-284A 
02-10-297A 
02-10-307A 
02-10-336P 
02-10-336P 
02-10-336P 
02-10-398A 
02-10-046A 
02-10-132A 
02-1 0-1 54A 
02-10-158A 
02-10-145A 
02-10-229A 
02-10-287A 
02-10-312X 
02-10-136A 
02-10-433A 
02-10-465A 


02 
02 
02 
02 
02 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
02 
01 
01 
02 
06 
06 
06 
02 
02 
02 
02 
17 
05 
02 
02 
02 
02 
02 
02 
02 
02 
02 
01 
02 
02 
17 
02 
02 
02 
02 
17 
02 
02 
06 
06 
06 
02 
02 
02 
02 
02 
02 
17 
02 
17 
02 
02 
02 
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Region 


10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 
10 


Region 


State 


WA 
WA 
WA 
WA 
WA 
WA 
,WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 
WA 


Community 


MASON  COUNTY  

MASON  COUNTY  

MASON  COUNTY  

MASON  COUNTY  

OKANOGAN  COUNTY  

OLYMPIA,  CITY  OF  

OLYMPIA,  CITY  OF  

PEND  OREILLE  COUNTY  ... 
PEND  OREILLE  COUNTY  ... 
PEND  OREILLE  COUNTY  ... 
PEND  OREILLE  COUNTY  ... 

PIERCE  COUNTY 

PIERCE  COUNTY 

PIERCE  COUNTY 

P0ULS80.  CITY  OF 

PRESCOTT,  TOWN  OF 

PUYALLUP,  CITY  OF  

SAN  JUAN  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKAGIT  COUNTY  

SKOKOMISH  INDIAN  TRIBE 
SKOKOMISH  INDIAN  TRIBE 

SNOHOMISH  COUNTY  

SNOHOMISH  COUNTY  

SNOHOMISH  COUNTY  

SNOHOMISH  COUNTY  

SNOHOMISH  COUNTY  

SNOHOMISH  COUNTY  

SOUTH  BEND,  CITY  OF  

SPOKANE  COUNTY 

SPOKANE  COUNTY 

SPOKANE  COUNTY  

SPOKANE  COUNTY 

SPOKANE  COUNTY 

SPOKANE  COUNTY 

STEVENS  COUNTY  

UNIONTOWN,  TOWN  OF  .... 

WAHKIAKUM  COUNTY  

WENATCHEE,  CITY  OF  

WHATCOM  COUNTY  

WHATCOM  COUNTY  

WHATCOM  COUNTY  

WHATCOM  COUNTY  

WHATCOM  COUNTY  

YAKIMA  COUNTY 

YAKIMA  COUNTY 

YAKIMA  COUNTY 


Map  panel 


5301150255C 
5301150255C 
5301150275C 
5301150150C 
5301170850C 
53019100038 
5301910003B 
53051 C0335C 
53051 C0850C 
53051 C0860C 
53051 C0875C 
5301380150C 
5301380275C 
5301380375C 
530241 0005C 
53025902168 
53014400058 
53014900038 
5301510260C 
^15102350 
5301510450C 
5301510250C 
5301510320C 
5301510235D 
5301510050C 
5301510250C 
5301510025C 
53011 501 80D 
53011 501 85C 
53061 C0710E 
53061  CI  31 OE 
53061 C0165E 
53061 CI 055E 
53061 C0739E 
53061C1310E 
5301 300001 B 
53017400258 
5301 740401 C 
5301 740401 C 
53017400858 
5301740294C 
5301740294C 
53018506008 
53021 60001 A 
53019300158 
5300200005C 
530198—158 
530198—358 
530198—178 
530198-238 
530198—668 
53021710288 
53021710288 
53021707158 


Determination 
date 


18-JAN-2002 

20-FE8-2002 

05-APR-2002 

12-JUN-2002 

13-MAY-2002 

25-JAN-2002 

12-MAR-2002 

05-MAR-2002 

05-MAR-2002 

05-MAR-2002 

05-MAR-2002 

15-MAR-2002 

22-MAY-2002 

22-MAY-2002 

10-APR-2002 

22-MAY-2002 

06-FE8-2002 

28-JUN-2002 

04-JAN-2002 

11-JAN-2002 

16-JAN-2002 

20-FE8-2002 

13-MAR-2002 

27-MAR-2002 

05-APR-2002 

10-APR-2002 

22-MAY-2002 

07-FE8-2002 

07-FE8-2002 

23-JAN-2002 

01-MAY-2002 

08-MAY-2002 

08-MAY-2002 

08-MAY-2002 

29-MAY-2002 

08-MAY-2002 

23-JAN-2002 

08-FEB-2002 

29-MAR-2002 

16-JAN-2002 

15-FE8-2002 

29-MAY-2002 

27-MAR-2002 

23-JAN-2002 

15-FE8-2002 

14-JUN-2002 

03-APR-2002 

22-MAY-2002 

17-APR-2002 

22-MAY-2002 

28-JUN-2002 

29-MAR-2002 

d8-MAY-2002 

05-JUN-2002 


Case  No. 


02-10-179A 

02-10-208A 

02-10-268A 

02-10-400A 

02-1 0-31 5A 

02-10-159A 

02-10-282A 

99-1 0-1 83V 

99-1 0-1 83V 

99-1 0-1 83V 

99-10-183V 

02-10-097A 

02-10-235A 

02-10-449A 

02-10-293A 

02-10-329A 

02-1 0-1 96A 

02-1 0-41 4A 

02-1 0-021 A 

02-1 0-1 31 A 

02-10-138A 

02-1 0-1 72A 

02-10-263A 

02-10-294A 

02-10-308A 

02-10-328A 

02-10-345A 

01-10-496P 

01-10-496P 

01-10-569A 

02-1 0-1 49A 

02-10-406A 

02-1 0-41 2A 

02-10-419A 

02-10-500X 

02-10-404A 

02-10-044A 

02-10-080A 

02-10-098A 

02-1 0-1 76X 

02-1 0-21 7A 

02-10-367A 

02-10-270A 

02-1 0-1 56A 

02-10-082A 

02-1 0-451 A 

02-10-285A 

02-10-338A 

02-10-353A 

02-10-438A 

02-10-527A 

02-10-296A 

02-10-306A 

02-10-470A 


Type 


Region 


02 

02 

02 

02 

02 

02 

02 

19 

19 

19 

19 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

05 

05 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

17 

02 

02 

02 

02 

02 

02 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 


State 


CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 


Communtty 


CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE.  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE.  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE,  TOWN  OF 
CHESHIRE.  TOWN  OF 


Panel 


0900740002E 
0900740003E 
0900740004E 
0900740005E 
0900740007E 
0900740008E 
0900740009E 
090074001 OE 
090074001 IE 
090074001 2E 
090074001 3E 
090074001 4E 
090074001 5E 
090074001 6E 
090074001 7E 


Panel  date 


15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
.01 
01 
01 
01 
01 
01 
01 
01 


State 


CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 
CONNECTICUT 

MAINE  

MAINE  

MAINE  

MAINE 

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  


Community 

CHESHIRE,  TOWN  OF  

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF  

ENFIELD,  TOWN  OF  

ENFIELD.  TOWN  OF  

ENFIELD,  TOWN  OF  

ENFIELD.  TOWN  OF 

ENFIELD.  TOWN  OF  

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF  

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF 

ENFIELD,  TOWN  OF  

ENFIELD,  TOWN  OF  

ENFIELD,  TOWN  OF  

MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH.  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 
MARLBOROUGH,  TOWN  OF 

NEW  BRITAIN,  CITY  OF  

NEW  BRITAIN,  CITY  OF  

NEW  BRITAIN,  CITY  OF  

NEW  BRITAIN,  CITY  OF  

NEWINGTON,  TOWN  OF 

NEWINGTON,  TOWN  OF 

NEWINGTON,  TOWN  OF 

NEWINGTON,  TOWN  OF 

SOUTHINGTON,  TOWN  OF 
SOUTHINGTON.  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON.  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF  . 
SOUTHINGTON,  TOWN  OF  . 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF 
SOUTHINGTON,  TOWN  OF  . 
SOUTHINGTON,  TOWN  OF  . 

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR.  CITY  OF  

BANGOR.  CITY  OF  

BANGOR.  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR.  CITY  OF  

BANGOR.  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR.  CITY  OF  

BANGOR,  CITY  OF  

BANGOR,  CITY  OF  

BANGOR.  CITY  OF  

BRISTOL,  TOWN  OF 

BRISTOL,  TOWN  OF 

BRISTOL.  TOWN  OF 


Panel 


Panel  date 


090074IND0 

0900280001 C 

09002800020 

0900280003C 

0900280004C 

0900280005C 

09002800060 

0900280007C 

0900280008C 

0900280009C 

0900280010C 

090028001 1C 

090028001 2C 

090028001 3C 

090028001 4C 

090028001 5C 

090028001 7C 

090028IND0 

0901480002D 

0901480003D 

0901480006D 

0901480007D 

0901480008D 

0901480009D 

0901480010D 

0901480011D 

0901 48001 3D 

0901480014D 

090148IND0 

0900320001 D 

0900320003D 

0900320005D 

090032IND0 

0900330001 C 

0900330002C 

0900330003C 

090033IND0 

0900370001 E 

0900370002E 

0900370003E 

0900370004E 

0900370005E 

0900370006E 

0900370007E 

090037001 OE 

090037001  IE 

090037001 2E 

090037001 3E 

090037001 5E 

090037001 6E 

090037001 7E 

090037IND0 

2301020002C 

2301020003C 

2301020004C 

2301020005C 

2301020006C 

2301020007C 

2301C20008C 

2301020009C 

2301 02001 OC 

2301 02001 1C 

2301 02001 2C 

2301020013C 

2301020015C 

2301020016C 

2301 02001 7C 

2301020018C 

2301020020C 

2301 02002 1C 

230102IND0 

23021 50005C 

23021 5001 5C 

23Q215IND0 


15-APR-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 
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Region 


01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 

01 


state 


MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MAINE  

MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
MASSACHUSETTS 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 
NEW  HAMPSHIRE 

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  


Community 

LOWELL,  TOWN  OF  

LOWELL,  TOWN  OF  

LOWELL,  TOWN  OF  

LOWELL,  TOWN  OF  

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF 

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF  

PRINCETON,  TOWN  OF 

PRINCETON,  TOWN  OF 

WINN,  TOWN  OF  

WINN,  TOWN  OF  

WINN,  TOWN  OF  

WINN,  TOWN  OF  

WINN,  TOWN  OF  

WINN,  TOWN  OF  

YORK,  TOWN  OF  

YORK,  TOWN  OF 

YORK,  TOWN  OF 

YORK,  TOWN  OF 

YORK,  TOWN  OF 

YORK,  TOWN  OF 

YORK,  TOWN  OF  

YORK,  TOWN  OF  

YORK,  TOWN  OF  

YORK,  TOWN  OF  

YORK,  TOWN  OF  

YORK,  TOWN  OF  .: 

NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
NORTHBRIDGE,  TOWN  OF 
WESTWOOD,  TOWN  OF  . ... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 
WESTWOOD,  TOWN  OF  .... 

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF 

CONWAY,  TOWN  OF  

CONWAY,  TOWN  OF  

STRAFFORD,  TOWN  OF  .... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD.  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 
STRAFFORD,  TOWN  OF  ... 

STOWE,  TOWN  OF  

STOWE,  TOWN  OF  

STOWE,  TOWN  OF 

STOWE,  TOWN  OF  

STOWE,  TOWN  OF 

WOODSTOCK,  TOWN  OF  . 


Panel 


230395IND0 

2303950002A 

2303950003A 

2303950004A 

2303200005D 

230320001 OD 

2303200020D 

2303200025D 

2303200030D 

2303200035D 

2303200040D 

230320IND0 

230404IND0 

2304040001 A 

2304040002A 

2304040003A 

2304040005A 

2304040006A 

2301 59001 OD 

2301 59001  ID 

2301 59001 3D 

2301590020D 

2301 590021 D 

2301590022D 

2301590023D 

2301590024D 

2301590026D 

2301590028D 

2301590032D 

230159IND0A 

2503220002C 

2503220003C 

2503220004C 

2503220005C 

2503220006C 

2503220007C 

2503220008C 

2503220009C 

250322001 OC 

250322001 1C 

250322IND0 

2552250001 D 

2552250002D 

2552250003D 

2552250004D 

2552250005D 

2552250006D 

2552250007D 

2552250008D 

2552250009D 

255225IND0 

33001 10005C 

33001 10020C 

33001 10025C 

33001 10030C 

33001 10035C 

33001 10040C 

33001 10045C 

33001  UNDO 

3301960005C 

3301 96001 OC 

3301960020C 

3301960025C 

3301960030C 

3301960035C 

3301960040C 

3301960045C 

330196IND0 

500066001 5D 

5000660020D 

5000660025D 

5000660035D 

500066IND0 

5001 600001 D 


Panel  dale 


Region 


01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
01-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
02-MAY-2002 


01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
01 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 
02 


State 


VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  

VERMONT  .... 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  JERSEY 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 
NEW  YORK  ... 


Community 


Panel 


Panel  date 


TOWN  OF 
TOWN  OF 
TOWN  OF 
TOWN  OF 


WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK,  TOWN  OF 
WOODSTOCK, 
WOODSTOCK, 
WOODSTOCK, 
WOODSTOCK, 
WOODSTOCK,  VILLAGE  OF 
WOODSTOCK,  VILLAGE  OF 
WOODSTOCK,  VILLAGE  OF 
BERKELEY.  TOWNSHIP  OF 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERKELEY,  TOWNSHIP  OF  . 
BERNARDS,  TOWNSHIP  OF 
BERNARDS,  TOWNSHIP  OF 
BERNARDS,  TOWNSHIP  OF 
MADISON,  BOROUGH  OF  .... 
MADISON,  BOROUGH  OF  .... 
MADISON,  BOROUGH  OF  .... 
MILLBURN,  TOWNSHIP  OF   . 

SUMMIT,  CITY  OF 

SUMMIT,  CITY  OF 

SUMMIT,  CITY  OF 

WARREN,  TOWNSHIP  OF  .... 
WARREN,  TOWNSHIP  OF  .... 
WARREN,  TOWNSHIP  OF  .... 
WARREN,  TOWNSHIP  OF  .... 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPOF^T,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

DAVENPORT,  TOWN  OF 

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

EVANS,  TOWN  OF  

FORT  PLAIN,  VILLAGE  OF  ... 


5001600004D 

5001600005D 

5001600006D 

5001600007D 

5001600008D 

5001600009D 

5001 60001 OD 

5001600011D 

5001600014D 

5001600016D 

500160001 7D 

5001600022D 

500160IND0 

5001610006D 

5001610011D 

500161IND0 

3403690003E 

3403690004E 

340369001 OE 

340369001  IE 

340369001 2E 

340369001 5E 

3403690020E 

3403690025E 

3403690030E 

3403690035E 

340369IND0 

3404280005B 

340428001  OB 

340428IND0 

3403470002C 

3403470003C 

340347IND0 

3401870005E 

3404760001 B 

3404760002B 

340476IND0 

3404460005B 

340446001 OB 

340446001 5B 

340446IND0 

3601920003C 

3601920004C 

3601920007C 

3601920008C 

3601920009C 

3601 92001 OC 

3601 92001 2C 

3601 92001 3C 

3601 92001 4C 

3601 92001 5C 

3601 92001 6C 

3601 92001 7C 

360192IND0 

3602400001 F 

3602400002F 

3602400003F 

3602400004F 

3602400005F 

3602400006F 

3602400007F 

3602400008F 

3602400009F 

360240001 OF 

360240001  IF 

360240001 2F 

360240001 3F 

360240001 4F 

360240001 5F 

360240001 6F 

360240001 8F 

360240001 9F 

360240IND0 

3604480001C 


02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-20O2 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

02-MAY-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

17-MAR-2002 

02-MAY-2002 

02-MAY-2G02 

02-MAY-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

02-FEB-2002 

17-JUN-2002 
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Region 


State 


02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

02 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 


NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

NEW  YORK 

PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 


Community 

FORT  PLAIN,  VILLAGE  OF 

FORT  PLAIN,  VILLAGE  OF 

FORT  PLAIN,  VILLAGE  OF 

FORT  PLAIN,  VILLAGE  OF 

HERKIMER,  VILLAGE  OF  

HERKIMER,  VILLAGE  OF  

HERKIMER,  VILLAGE  OF  

HERKIMER,  VILLAGE  OF  

HERKIMER,  VILLAGE  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY.  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

JAY,  TOWN  OF  

KIRYAS  JOEL,  VILLAGE  OF 

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

LERAY,  TOWN  OF  

PORT  JERVIS,  CITY  OF  

PORT  JERVIS,  CITY  OF  

PORT  JERVIS.  CITY  OF  

PORT  JERVIS.  CITY  OF  

PORT  JERVIS.  CITY  OF  

AVONDALE,  BOROUGH  OF  

AVONDALE,  BOROUGH  OF  

AVONDALE,  BOROUGH  OF 

AVONDALE,  BOROUGH  OF 

BANKS,  TOWNSHIP  OF  

BANKS,  TOWNSHIP  OF  

BANKS.  TOWNSHIP  OF  

BANKS.  TOWNSHIP  OF  

BANKS,  TOWNSHIP  OF  

BANKS,  TOWNSHIP  OF  

BENSALEM  TOWNSHIP  OF  

BENSALEM  TOWNSHIP  OF  

BENSALEM  TOWNSHIP  OF  

BIRMINGHAM.  TOWNSHIP  OF  .... 
BIRMINGHAM.  TOWNSHIP  OF  .... 
BIRMINGHAM,  TOWNSHIP  OF  .... 
BOWMANSTOWN,  BOROUGH  OF 
BOWMANSTOWN.  BOROUGH  OF 
BOWMANSTOWN.  BOROUGH  OF 

BUCKS  COUNTY*  

BUCKS  COUNTY*  

BUCKS  COUNTY*  

BUCKS  COUNTY*  

CALN,  TOWNSHIP  OF  

CALN.  TOWNSHIP  OF  


Panel 


3604480002C 

3604480003C 

3604480004C 

360448IND0 

3603070002C 

3603070003C 

3603070004C 

3603070005C 

360307IND0 

3602650002D 

3602650003D 

3602650004D 

3602650005D 

3602650006D 

36026500G8D 

36026500090 

360265001 OD 

360265001 4D 

360265001 5D 

360265001 6D 

3602650020D 

3602650021 D 

3602650022D 

3602650025D 

3602650026D 

3602650030D 

360265IND0 

3616100001B 

360341 0020E 

360341 0040E 

360341 0043E 

360341 0044E 

360341 0056E 

360341 0057E 

360341 005aE 

360341 0059E 

360341 0065E 

360341 0068E 

360341 0070E 

360341 0090E 

3603410101E 

360341 01 02E 

360341 01 06E 

360341 INDO 

3609760001 C 

3609760002C 

3609760003C 

3609760004C 

360976IND0 

42029C0458E 

42029C0459E 

42029CIND1 

42029CIND2 

42025C0110D 

42025C0115D 

42025C0120D 

42025C0130D 

42025C0140D 

42025CIND0 

42017C0443G 

42017CIND1 

42017CIND2 

42029C0342E 

42029CIND1 

42029CIND2 

42025C0291D 

42025002920 

42025CIND0 

42017C0441G 

42017C0443G 

42017CIND1 

42017CINO2 

42029C0164E 

42029C0189E 


Panel  date 


Region 


17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
15-APR-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-20d2 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
17-MAR-2002 
17-MAR-2002 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 


Community 

CALN,  TOWNSHIP  OF  

CALN,  TOWNSHIP  OF  

CALN.  TOWNSHIP  OF  

CALN,  TOWNSHIP  OF  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  


Panel 


Panel  date 


42029C0302E 

42029C0327E 

42029CIND1 

42029CIND2 

42025C0015D 

42025C0020D 

42025C0035D 

42025C0045D 

42025C0054D 

42025C0055D 

42025C0058D 

42025C0060D 

42025C0065D 

42025C0070D 

42025C0080D 

42025C0088D 

42025C0089D 

42025C0090D 

42025C0095D 

42025C0110D 

42025C0115D 

42025C0120D 

42025C0129D 

42025C0130D 

42025C0135D 

42025C0137D 

42025C0140D 

42025C0144D 

42025C0145D 

42025C0155D 

42025C0160D 

42025C0163D 

42025C0165D 

42025C0170D 

42025C0180D 

42025C0185D 

42025C0190D 

42025C0195D 

42025C0230D 

42025C0232D 

42025C0235D 

42025C0245D 

42025C0251D 

42025C0252D 

42025C0255D 

42025C0256D 

42025C0257D 

42025C0258D 

42025C0259D 

42025C0265D 

42025C0266D 

42025C02670 

42025C0268D 

42025C0269D 

42025C0276D 

42025C02770 

42025C0278D 

42025C0279D 

42025C0281D 

42025C0282D 

42025C0283D 

42025C0284D 

42025C0286D 

42025C0287D 

42025C0288D 

42025C0289D 

42025C0291D 

42025C0292D 

42025C0303D 

42025C0304D 

42025C0305D 

42025C0308D 

42025C0309D 

42025C03100 


17-MAR-2O02 

17-MAR-2002 

17-MAR-2002 

17-MAR-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2O02 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002. 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 
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Region 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 


Community 

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY*  

CARBON  COUNTY* 

CHESTER  COUNTY  (ALL  JURISDICTIONS 

COATESVILLE,  CITY  OF  

COATESVILLE,  CITY  OF  

COATESVILLE,  CITY  OF  

COATESVILLE,  CITY  OF  

DOWNINGTOWN,  BOROUGH  OF 

DOWNINGTOWN,  BOROUGH  OF 

DOWNINGTOWN,  BOROUGH  OF 

DOWNINGTOWN,  BOROUGH  OF 

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF  

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF 

EAST  BRADFORD  TOWNSHIP  OF  

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  BRANDYWINE,  TOWNSHIP  OF 

EAST  CALN,  TOWNSHIP  OF  

EAST  CALN,  TOWNSHIP  OF  

EAST  CALN,  TOWNSHIP  OF  

EAST  CALN,  TOWNSHIP  OF  

EAST  CALN,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  FALLOWFIELD,  TOWNSHIP  OF  

EAST  MARLBOROUGH,  TOWNSHIP  OF  .. 
EAST  MARLBOROUGH,  TOWNSHIP  OF  .. 
EAST  MARLBOROUGH,  TOWNSHIP  OF  .. 
EAST  MARLBOROUGH,  TOWNSHIP  OF  .. 

EAST  NANTMEAL,  TOWNSHIP  OF  

EAST  NANTMEAL,  TOWNSHIP  OF  

EAST  NANTMEAL,  TOWNSHIP  OF  

EAST  NANTMEAL,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP*  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  PENN,  TOWNSHIP  OF  

EAST  SIDE,  CITY  OF  

EAST  SIDE,  CITY  OF 

EAST  SIDE,  CITY  OF  

EAST  SIDE,  CITY  OF 

EAST  SIDE,  CITY  OF 

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  

FRANKLIN,  TOWNSHIP  OF  


Panel 


42025C03<11D 

42025C0312D 

42025C0326D 

42025C0328D 

42025CIND0 

ALL 

42029C0164E 

42029C0302E 

42029CIND1 

42029CIND2 

42029C0189E 

42029C0327E 

42029CIND1 

42029CIND2 

4202gC0327E 

42029C0331E 

42029C0333E 

42029C0334E 

42029C0341E 

42029C0342E 

42029CiND1 

42029CIND2 

42029C0159E 

42029C0178E 

42029C0186E 

42029C0187E 

42029C0189E 

42029CIND1 

42029CIND2 

42029C0189E 

42029C0327E 

42029C0331E 

42029CIND1 

42029CIND2 

42029C0302E 

42029C0304E 

42029C0308E 

42029C0309E 

42029C0317E 

42029CIND1 

42029CIND2 

42029C0317E 

42029C0336E 

42029CIND1 

42029CIND2 

42029C0156E 

42029C0157E 

42029CIND1 

42029CIND2 

42025C0265D 

42025C0266D 

42025C0267D 

42025C0268D 

42025C0269D 

42025C0286D 

42025C0287D 

42025C0288O 

42025C0289D 

42025C0291D 

42025C0292D 

42025CIND0 

42025C0035D 

42025C0045D 

42025C0055D 

42025C0065D 

42025CIND0 

42025C0170D 

42025C0277D 

42025C0279D 

42025C0281D 

42025C0282D 

42025C0283D 

42025C0284D 

42025C0303D 


Panel  date 


Region 


03-JUN- 
03-JUN- 
03-JUN- 
03-JUN- 
03-JUN- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR- 
17-MAR 
17-MAR 
17-MAR 
17-MAR- 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
-2002 
-2002 
2002 
-2002 
-2002 
-2002 
-2002 
-2002 
-2002 
-2002 
2002 
-2002 
1-2002 
-2002 
1-2002 
1-2002 
-2002 
1-2002 
-2002 


03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 

03 


State 


PENNSYLVANIA  . 

PENNSYLVANIA  . 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 

PENNSYLVANIA 


Community 


Panel 


Panel  date 


FRANKLIN,  TOWNSHIP  OF  

FRANKLIN.  TOWNSHIP  OF  

HONEYBROOK,  TOWNSHIP  OF 

HONEYBROOK,  TOWNSHIP  OF  

HONEYBROOK,  TOWNSHIP  OF  ^ 

HONEYBROOK,  TOWNSHIP  OF 

HULMEVILLE  BOROUGH  OF  

HULMEVILLE  BOROUGH  OF  

HULMEVILLE  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE.  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

JIM  THORPE,  BOROUGH  OF  

KIDDER.  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER.  TOWNSHIP  OF 

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF 

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF 

KIDDER,  TOWNSHIP  OF  

KIDDER,  TOWNSHIP  OF  

LANGHORNE  MANOR,  BOROUGH  OF  

LANGHORNE  MANOR,  BOROUGH  OF  

LANGHORNE  MANOR,  BOROUGH  OF  

LANGHORNE,  BOROUGH  OF 

LANGHORNE,  BOROUGH  OF 

LANGHORNE,  BOROUGH  OF 

LANSFORD,  BOROUGH  OF  

LANSFORD,  BOROUGH  OF  

LANSFORD,  BOROUGH  OF  

LAUSANNE,  TOWNSHIP  OF  

LAUSANNE,  TOWNSHIP  OF  

LAUSANNE,  TOWNSHIP  OF  

LAUSANNE.  TOWNSHIP  OF  

LEHIGH.  TOWNSHIP  OF  

LEHIGH.  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH,  TOWNSHIP  OF  

LEHIGH.  TOWNSHIP  OF  

LEHIGHTON.  BOROUGH  OF  

LEHIGHTON,  BOROUGH  OF  

LEHIGHTON,  BOROUGH  OF  

LONDON  GROVE,  TOWNSHIP  OF  

LONDON  GROVE,  TOWNSHIP  OF  

LONDON  GROVE,  TOWNSHIP  OF  

LONDON  GROVE,  TOWNSHIP  OF  

LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING.  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 


42025C0305D 

42025CtND0 

42029C0151E 

42029C0152E 

42029CIND1 

42029CIND2 

42017C0443G 

42017CIND1 

42017CIND2 

42025C0144D 

42025C0163D 

42025C0165D 

42025C0256D 

42025C0257D 

42025C0258D 

42025C0259D 

42025C0276D 

42025C0277D 

42025CIND0 

42025C0015D 

42025C0020D 

42025C0035D 

42025C0045D 

42025C0054D 

42025C0055D 

42025C0058D 

42025C0060D 

42025C0065D 

42025C0070D 

42025C0080D 

42025C0088D 

42025C0089D 

42025C0090D 

42025C0095D 

42025C0155D 

42025C0160D 

42025CIND0 

42017C0441G 

42017CIND1 

42017CIND2 

42017C0441G 

42017CIND1 

42017CIND2 

42025C0235D 

42025C0255D 

42025CIND0 

42025C0129D 

42025C0130D 

42025C0135D 

42025CIND0 

42025C0045D 

42025C0065D 

42025C0129D 

42025C0135D 

42025C0137D 

42025C0144D 

42025C0145D 

42025C0155D 

42025C0163D 

42025C0165D 

42025CIND0 

42025C0278D 

42025C0279D 

42025CIND0 

42029C0458E 

42029C0459E 

42029CIND1 

42029CIND2 

42025C0283D 

42025C0284D 

42025C0291D 

42025C0292D 

42025C0303D 

42025C0304D 


03-JUN-2002 

03-JUN-2002 

17-MAR-2002 

17-MAR-2002 

17-MAR-2002 

17-MAR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

C3-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

17-MAR-2002 

17-MAR-2002 

17-MAR-20G2 

17-MAR-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2002 

03-JUN-2O02 

03-JUN-2002 


58252 
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Region 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 


Community 

LOWER  TOWAMENSING.  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 
LOWER  TOWAMENSING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING.  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MAHONING,  TOWNSHIP  OF 

MIDDLETOWN,  TOWNSHIP  OF  

MIDDLETOWN.  TOWNSHIP  OF  

MIDDLETOWN,  TOWNSHIP  OF  

MIDDLETOWN,  TOWNSHIP  OF  

MODENA,  BOROUGH  OF 

MOOENA,  BOROUGH  OF 

MODENA,  BOROUGH  OF 

MODENA,  BOROUGH  OF 

NESQUEHONING,  BOROUGH  OF 

NESOUEHONING.  BOROUGH  OF 

NESQUEHONING.  BOROUGH  OF 

NESQUEHONING,  BOROUGH  OF 

NESQUEHONING.  BOROUGH  OF  

NESQUEHONING.  BOROUGH  OF  

NESQUEHONING,  BOROUGH  OF 

NESQUEHONING,  BOROUGH  OF  

NESQUEHONING,  BOROUGH  OF  

NESQUEHONING.  BOROUGH  OF 

NESQUEHONING,  BOROUGH  OF 

NEW  GARDEN,  TOWNSHIP  OF 

NEW  GARDEN,  TOWNSHIP  OF 

NEW  GARDEN.  TOWNSHIP  OF 

NEW  GARDEN.  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NEWLIN.  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NEWLIN,  TOWNSHIP  OF 

NORTHAMPTON,  TOWNSHIP  OF  

NORTHAMPTON,  TOWNSHIP  OF  

NORTHAMPTON,  TOWNSHIP  OF  

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER.  TOWNSHIP  OF 

PACKER.  TOWNSHIP  OF  

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PACKER,  TOWNSHIP  OF 

PALMERTON,  BOROUGH  OF  

PALMERTON,  BOROUGH  OF  

PALMERTON.  BOROUGH  OF  

PALMERTON,  BOROUGH  OF  


Panel 


42025C0308D 

42025C0309D 

42025C0310D 

42025C0311D 

42025C0312D 

42025C0326D 

42025C0328D 

42025aND0 

42025C0255D 

42025C0257D 

42025C0258D 

42025C0259D 

42025C0265D 

42025C0266O 

42025C0267D 

42025C0268D 

42025C0276D 

42025C0277D 

42025C0278D 

42025C0279D 

42025C0283D 

42025C0286D 

42025C0287D 

42025C02d1D 

42025CIND0 

42017C0441G 

420t7C0443G 

42017CIND1 

42017CIND2 

42029C0304E 

42029C0308E 

4202gCIND1 

42029CIND2 

42025C0140D 

42025C0144D 

42025C0232D 

42025C0235D 

42025C0251D 

42025C0252D 

42025C0255D 

42025C0256D 

42025C0257D 

42025C0276D 

42025CIND0 

42029C0458E 

42029C0459E 

42029CIND1 

42029CIND2 

42029C0309E 

42029C0317E 

42029C0328E 

42029C0336E 

42029C0337E 

42029CIND1 

42029CIND2 

42017C0441G 

42017CIND1 

42017CIND2 

42025C0115D 

42025C0120O 

42025001290 

42025C0130O 

42025C0137D 

42025C0140O 

42025C0145D 

42025C0230O 

42025C0232D 

42025C0235D 

42025C0251D 

42025CIND0 

42025C0291D 

42025C0292D 

42025C0303D 

42025C0304D 


Panel  date 


Region 


03nJUN-2002 
03-JUN-2002 
03>JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN'2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03^UN-2002 
03-JUN-2002 
O^UN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03%JUN-2002 
03-JUN-2002 
03-JUN-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
03-JUN-2002 
03-JUN-20a2 
03-JUN-2002 
03^UN-2002 
03-JUN-2002 
03^UN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
17-MAR-2002 
17-MAR-2002 
.17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
.17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
OaJUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03vlUN-2002 
03>)UN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 


Community 

PALMERTON,  BOROUGH  OF  

PALMERTON,  BOROUGH  OF  

PALMERTON,  BOROUGH  OF  

PARRYVILLE,  BOROUGH  OF  

PARRYVILLE,  BOROUGH  OF  

PARRYVILLE,  BOROUGH  OF  

PARRYVILLE,  BOROUGH  OF  

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF 

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST.  TOWNSHIP  OF  

PENN  FOREST.  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST.  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF 

PENN  FOREST.  TOWNSHIP  OF  

PENN  FOREST.  TOWNSHIP  OF  

PENN  FOREST.  TOWNSHIP  OF 

PENN  FOREST,  TOWNSHIP  OF 

PENN  FOREST,  TOWNSHIP  OF 

PENN  FOREST,  TOWNSHIP  OF  

PENN  FOREST,  TOWNSHIP  OF 

PENNDEL,  BOROUGH  OF  

PENNDEL,  BOROUGH  OF  

PENNDEL,  BOROUGH  OF  

PENNDEL,  BOROUGH  OF  

POCOPSON,  TOWNSHIP  OF 

POCOPSON,  TOWNSHIP  OF 

POCOPSON,  TOWNSHIP  OF 

POCOPSON,  TOWNSHIP  OF 

POCOPSON,  TOWNSHIP  OF 

SOUTH  COATESVILLE,  BOROUGH  OF 
SOUTH  COATESVILLE,  BOROUGH  OF 
SOUTH  COATESVILLE,  BOROUGH  OF 
SOUTH  COATESVILLE,  BOROUGH  OF 
SOUTH  COATESVILLE,  BOROUGH  OF 

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

SUMMIT  HILL,  BOROUGH  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING,  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING,  TOWNSHIP  OF  

TOWAMENSING,  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

TOWAMENSING.  TOWNSHIP  OF  

UPPER  UWCHLAN,  TWP  OF  

UPPER  UWCHLAN,  TWP  OF  

UPPER  UWCHLAN,  TWP  OF  

UPPER  UWCHLAN,  TWP  OF  

UPPER  UWCHLAN,  TWP  OF  

UWCHLAN,  TOWNSHIP  OF  

UWCHLAN,  TOWNSHIP  OF  

UWCHLAN,  TOWNSHIP  OF  

UWCHLAN,  TOWNSHIP  OF  

VALLEY,  TOWNSHIP  OF  

VALLEY,  TOWNSHIP  OF  

VALLEY,  TOWNSHIP  OF  

VALLEY,  TOWNSHIP  OF  

WALLACE,  TOWNSHIP  OF  

WALLACE.  TOWNSHIP  OF  

WALLACE.  TOWNSHIP  OF  


Panel 


42025C0311D 

42025C0312D 

42025CIND0 

42025C0279D 

42025C0283O 

42025C0284D 

42025CIND0 

42025C0070D 

42025C0088O 

42025C00e9D 

42025C0090O 

42025C0095O 

4202SC0135D 

42025C0155O 

42025C0160D 

42025C0165D 

42025C0170D 

4202SC0180D 

42025C0185D 

42025C0190D 

42025C0195D 

42025C0277D 

42025C0281D 

42025CIND0 

42017C0441G 

42017C0443G 

42017CIND1 

42017CIND2 

42029C0337E 

42029C0341E 

42029C0342E 

42029CIND1 

42029CIND2 

42029C0302E 

42029C0304E 

42029C0308E 

42029CIND1 

42029CIND2 

42025C0235D 

42025C0245D 

42025C0251D 

4202SC0252D 

4202SC02550 

42025C0256D 

4202SC0258D 

42025C0265D 

4202SCIND0 

42025C0170D 

4202SC0190D 

4202SC0195D 

4202SC0282D 

4202SC0303D 

42025C0304D 

42025C0305D 

42025C0308O 

42a25C0310D 

42025C0326D 

4202SCINO0 

42029001 78E 

42029C0186E 

42029C0187E 

42029CIND1 

42029CIND2 

42029C0187E 

42029C0189E 

42029CIND1 

42029CIND2 

42029C0164E 

42029C0302E 

42029CIN01 

42029CfN02 

42029C0156E 

42029C0157E 

42Q29C0159E 


Panel  date 


03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03>JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03>JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03nJUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
03-JUN-2002 
03nJUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03nJUN-2002 
03-JUN-2002 
03^UN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
03-JUN-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-Pi^R-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
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Region 


03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 
03 


State 


PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 
PENNSYLVANIA 

VIRGINIA 

VIRGINIA 

WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 
WEST  VIRGINIA 


Community 

WALLACE,  TOWNSHIP  OF  

WALLACE,  TOWNSHIP  OF  

WALLACE,  TOWNSHIP  OF  

WEATHERLY,  BOROUGH  OF  

WEATHERLY,  BOROUGH  OF  

WEATHERLY,  BOROUGH  OF  

WEATHERLY,  BOROUGH  OF  

WEATHERLY,  BOROUGH  OF  

WEATHERLY,  BOROUGH  OF  

WEISSPORT,  BOROUGH  OF 

WEISSPORT,  BOROUGH  OF 

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF 

WEST  BRADFORD,  TOWNSHIP  OF 

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRADFORD,  TOWNSHIP  OF  

WEST  BRANDYWINE,  TOWNSHIP  OF  .... 
WEST  BRANDYWINE,  TOWNSHIP  OF  .... 
WEST  BRANDYWINE,  TOWNSHIP  OF  .... 
WEST  BRANDYWINE,  TOWNSHIP  OF  .... 

WEST  CALN,  TOWNSHIP  OF  

WEST  CALN,  TOWNSHIP  OF  

WEST  CALN,  TOWNSHIP  OF  

WEST  GOSHEN,  TOWNSHIP  OF  

WEST  GOSHEN,  TOWNSHIP  OF  

WEST  GOSHEN,  TOWNSHIP  OF  

WEST  MARLBOROUGH,  TOWNSHIP  OF 
WEST  MARLBOROUGH,  TOWNSHIP  OF 
WEST  MARLBOROUGH,  TOWNSHIP  OF 

WEST  NANTMEAL,  TOWNSHIP  OF  

WEST  NANTMEAL,  TOWNSHIP  OF  

WEST  NANTMEAL.  TOWNSHIP  OF  

WEST  NANTMEAL,  TOWNSHIP  OF  

WEST  NANTMEAL,  TOWNSHIP  OF  

WEST  NANTMEAL,  TOWNSHIP  OF  

BERRYVILLE,  TOWN  OF  

MONTEREY,  TOWN  OF 

ALDERSON,  TOWN  OF  

ALDERSON,  TOWN  OF  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY '  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  •  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  


Panel 


42029C0178E 

42029CIND1 

42029CIND2 

42025C0129D 

42025C0130D 

42025C0135D 

42025C0137D 

42025C0145D 

42025CIND0 

42025C0279D 

42025CIND0 

42029C0309E 

42029C0327E 

4202gC0328E 

42029C0331E 

42029C0333E 

42029C0333E 

42029C0341E 

42029CIND1 

42029CIND2 

42029C0159E 

42029C0164E 

42029CIND1 

42029CIND2 

42029C0164E 

42029CIND1 

42029CIND2 

42029C0334E 

42029CIND1 

42029CIND2 

42029C0317E 

42029CIND1 

42029CIND2 

42029C0151E 

42029C0152E 

42029C0156E 

42029C0157E 

42029CIND1 

42029CIND2 

51 00370001 C 

51 03790001 B 

54063C0007C 

54063CIND0  ' 

54063C0007C 

54063C0010C 

54063C0015C 

54063C0020C 

54063C0030C 

54063C0035C 

54063C0040C 

54063C0055C 

54063C0065C 

54063C0070C 

54063C0090C 

54063C0095C 

54063C0115C 

54063C0145C 

54063C0155C 

54063C0165C 

54063C0170C 

54063C0l80e 

54063C0185C 

54063C0190C 

54063C0195C 

54063C0205C 

54063C0210C 

54063C0220C 

54063C0230C 

54063C0235C 

54063C0240C 

54063C0255C 

54063C0280C 

54063C0285C 

54063C0290C 


Panel  date 


17-MAR 
17-MAR 
17-MAR 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
03-JUN 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR- 
17-MAR- 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
17-MAR 
02-MAY 
17-MAR 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN- 
17-JUN 
17-JUN- 
17-JUN- 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN- 
17-JUN- 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN- 
17-JUN 
17-JUN 
17-JUN 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 


Region 

State 

Community 

Panel          '■ 

1 

Panel  date 

03  

WEST  VIRGINIA  

MONROE  COUNTY  *  

MONROE  COUNTY  '  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

5406X029X 

54063C0295C 

54063C0305C 

54063C0310C 

54063C0315C 

54063C0330C 

54063C0355C 

54063C0360C 

54063CIND0 

54063C0293C 

17-JUN-2002 

03  

WEST  VIRGINIA  

17-JUN-2002 

03  

WEST  VIRGINIA  

17-JUN-2002 

03  

WEST  VIRGINIA  

17-JUN-2002 

03 

WEST  VIRGINIA                       

17-JUN-2002 

03 

WEST  VIRGINIA      ...           

MONROE  COUNTY  *  

17-JUN-2002 

03  

WEST  VIRGINIA  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

MONROE  COUNTY  *  

PtIbRSTOWN,  TOWN  OF 

17-JUN-2002 

03  ... . 

WEST  VIRGINIA  

17-JUN-2002 

03   .     . 

WEST  VIRGINIA  

17-JUN-2002 

03  

WEST  VIRGINIA  

17-JUN-2002 

03  

WEST  VIRGINIA  

PETERSTOWN,  TOWN  OF 

54063CIND0 

17-JUN-2002 

03  

WEST  VIRGINIA  

UNION,  TOWN  OF  

54063C0185C 

17-JUN-2002 

03  

WEST  VIRGINIA  

UNION,  TOWN  OF  

54063CIND0 

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0025K 
01003C0050K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0075K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0100K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0125K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0150K 

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0175K 
01003C0200K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0225K 
01003C0244K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0245K 
01003C0250K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0275K 
01003C0300K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0325K 

17-JUN-2002 

04      ... 

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0350K 
01003C0375K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0391K 
01003C0392K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0393K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0394K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0400K 

17-JUN-2002 

04  

ALABAMA 

BALDWIN  COUNTY*  

01003C0405K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0410K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0413K 

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*    

01003C0415K 
01003C0419K 
01003C0420K 

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0438K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0440K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0445K 

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0450K 
01003C0465K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0475K 
01003C0500K 
01003C0506K 

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04 

ALABAMA 

ALABAMA  

ALABAMA  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0507K 
01003C0508K 
01003C0509K 
01003C0517K 
01003C0518K 

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0519K 
01003C0530K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0532K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0535K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0540K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0545K 

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

ALABAMA  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY* 

01003C0551K 
01003C0555K 
01003C0560K 
01003C0565K 
01003C0570K 

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  ... . 

BALDWIN  COUNTY*  

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04 

ALABAMA  

ALABAMA 

BALDWIN  COUNTY*  

01003C0580K 
01003C0585K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0590K 

17-JUN-2002 

04     . 

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0595K 
01003C0615K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY* 

01003C0625K 

17-JUN-2002 

04 

ALABAMA  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0631K 
01003C0633K 
01003C0642K 

17-JUN-2002 

04 

BALDWIN  COUNTY*  

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 
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04  

ALABAMA  

BALDWIN  COUNTY*  

0100X0644K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0655K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0660K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0661K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0662K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0663K 

17-JUN-2002 

04 

ALABAMA  

BALDWIN  COUrJTY*  

01003C0664K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY* 

01003C0670K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0680K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0685K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0690K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0695K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0705K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0710K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0715K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0720K 

17'JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0730K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0735K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0740K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0745K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0764K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0768K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0777K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0779K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0781K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0783K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0784K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0789K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0792K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0793K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0794K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0803K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0804K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0805K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0808K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C080gK 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0810K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0811K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0812K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0813K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0814K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0816K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0817K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01 00X081 8K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNtV*  

01003C0819K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0828K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0829K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0830K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0833K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0834K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0835K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0836K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0837K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0838K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0839K 

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0841K 
0100X0842K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0843K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0844K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0855K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0861K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0862K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0882K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0901K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0902K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0906K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0907K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0926K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0927K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0931K 

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0932K 

17-JUN-2002 

04  

ALABAMA  

ALABAMA  

BALDWIN  COUNTY*  

01003C0951K 
01003C0952K 

17-JUN-2002 

04  

BALDWIN  COUNTY*  

17-JUN-2002 

04  

ALABAMA  

BALDWIN  COUNTY*  

01003C0956K 

17-JUN-2002 
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04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 
ALABAMA 


BALDWIN  COUNTY*  

BALDWIN  COUNTY*  

BAY  MINETTE,  CITY  OF 
BAY  MINETTE,  CITY  OF 
BAY  MINETTE,  CITY  OF 
BAY  MINETTE.  CITY  OF 


01003CIND1 

01003CIND2 

01003C0244K 

01003C0245K 

01003C0325K 

01003CIND1 


BAY  MINETTE,  CITY  OF i  01003CIND2 


DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE.  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

DAPHNE,  CITY  OF 

ELBERTA,  TOWN  OF 

ELBERTA,  TOWN  OF 

ELBERTA,  TOWN  OF 

FAIRHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FAIFJHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FAIRHOPE,  CITY  OF  

FOLEY,  CITY  OF  

FOLEY,  CITY  OF  

FOLEY,  CITY  OF  

FOLEY,  CITY  OF  

FOLEY,  CITY  OF  

FOLEY,  CITY  OF  

GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES.  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES.  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 
GULF  SHORES,  TOWN  OF 

LOXLEY,  TOWN  OF  

LOXLEY,  TOWN  OF  

LOXLEY,  TOWN  OF  

LOXLEY,  TOWN  OF  

LOXLEY,  TOWN  OF  

LOXLEY,  TOWN  OF  

ORANGE  BEACH,  CITY  OF 
ORANGE  BEACH.  CITY  OF 
ORANGE  BEACH,  CITY  OF 
ORANGE  BEACH.  CITY  OF 
ORANGE  BEACH,  CITY  OF 
ORANGE  BEACH,  CITY  OF 
ORANGE  BEACH,  CITY  OF 


01003C0391K 

01003C0392K 

01003C0393K 

01003C0394K 

01003C0413K 

01003C0415K 

01003C0506K 

01003C0507K 

01003C0508K 

01003C0509K 

01003C0530K 

01003CIND1 

01003CIND2 

01003C0715K 

01003CIND1 

01003CIND2 

01003C0509K 

01003C0517K 

01003C0518K 

01003C0519K 

010G3C0540K 

01003C0655K 

01003CIND1 

01003CIND2 

01003C0685K 

01003C0690K 

01003C0695K 

01003C0810K 

01003CIND1 

01003CIND2 

0100X0793K 

01003C0794K 

01003C0804K 

01003C0808K 

01003C0809K 

01003C0812K 

01003C0813K 

01003C0814K 

0100X0816K 

01003C0817K 

01003C0818K 

01003C0819K 

01003C0838K 

01003C0931K 

01003C0932K 

01003C0951K 

01003C0952K 

01003C0956K 

01003CIND1 

01003CIND2 

01003C0419K 

01003C0438K 

01003C0532K 

01003C0551K 

01002iCIND1 

01003CIND2 

01003C0817K 

01003C0819K 

01003C0834K 

0100X0836K 

01003C0837K 

01003C0838K 

01003C0839K 


ORANGE  BEACH,  CITY  OF I  01003C0841K 

ORANGE  BEACH,  CITY  OF 01003C0842K 

ORANGE  BEACH,  CITY  OF i  01003C0843K 

ORANGE  BEACH,  CITY  OF I  0100XIND1 


17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-20G2 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-20C2 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-20G2 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
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Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

ALABAMA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 


Community 

ORANGE  BEACH,  CITY  OF 

ROBERTSDALE,  CITY  OF  

ROBERTSDALE,  CITY  OF  

ROBERTSDALE,  CITY  OF  

ROBERTSDALE,  CITY  OF  

ROBERTSDALE,  CITY  OF  

SILVERHILL,  TOWN  OF 

SILVERHILL,  TOWN  OF 

SILVERHILL,  TOWN  OF 

SILVERHILL,  TOWN  OF 

SPANISH  FORT,  CITY  OF  

SPANISH  FORT,  CITY  OF  

SPANISH  FORT,  CITY  OF  

SPANISH  FORT,  CITY  OF  

SPANISH  FORT,  CITY  OF  

SPANISH  FORT.  CITY  OF  

SUMMERDALE,  TOWN  OF 

SUMMERDALE,  TOWN  OF 

SUMMERDALE,  TOWN  OF 

SUMMERDALE,  TOWN  OF 

SUMMERDALE,  TOWN  OF 

SUMMERDALE,  TOWN  OF 

APALACHICOLA,  CITY  OF  

APALACHICOLA,  CITY  OF  

APALACHICOLA.  CITY  OF  

APALACHICOLA,  CITY  OF  

APALACHICOLA,  CITY  OF  

CARRABELLE,  CITY  OF  

CARRABELLE,  CITY  OF  

CARRABELLE,  CITY  OF  

CARRABELLE,  CITY  OF  

CARRABELLE,  CITY  OF  

CARRABELLE,  CITY  OF  

DAYTONA  BEACH  SHORES,  CITY  OF 
DAYTONA  BEACH  SHORES,  CITY  OF 
DAYTONA  BEACH  SHORES.  CITY  OF 
DAYTONA  BEACH  SHORES,  CITY  OF 
DAYTONA  BEACH  SHORES,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF  

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF  

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF  

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH.  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DAYTONA  BEACH,  CITY  OF 

DEBARY,  CITY  OF  

DEBARY,  CITY  OF  

DEBARY,  CITY  OF  

DEBARY,  CITY  OF  

DEBARY,  CITY  OF  

DELAND,  CITY  OF  

DELAND,  CITY  OF  

DELAND,  CITY  OF  

DELAND,  CITY  OF  

DELAND,  CITY  OF  

DELAND,  CITY  OF  

DELTONA,  CITY  OF  

DELTONA,  CITY  OF  

DELTONA,  CITY  OF 


Panel 


01003CIND2 

01003C0555K 

01003C0560K 

01003C0565K 

01003CIND1 

01003CIND2 

01003C0545K 

01003C0565K 

01003CIND1 

01003CIND2 

01003C0391K 

01003C0392K 

01003C0400K 

01003C0415K 

01003CIND1 

01003CIND2 

01003C0565K 

01003d0570K 

01003C0680K 

01003C0685K 

01003CIND1 

01003CIND2 

12037C0509E 

12037C0510E 

12037C0526E 

12037C0528E 

12037CIND0 

12037C0430E 

12037C0431E 

12037C0432E 

12037C0433E 

12037C0434E 

12037CIND0 

12127C0378G 

12127C0386G 

12127C0388G 

12127C0389G 

12127CIND0 

12127C0218G 

12127C0219G 

12127C0350G 

12127C0351G 

12127C0352G 

12127C0353G 

12127C0354G 

12127C0356G 

12127C0357G 

12127C0358G 

12127C0359G 

12127C0361G 

12127C0362G 

12127C0363G 

12127C0364G 

12127C0366G 

12127C0367G 

12127C0368G 

12127C0378G 

12127C0386G 

12127C0388G 

12127CIND0 

12127C0615G 

12127C0620G 

12127C0730G 

12127C0735G 

12127CIND0 

12127C0460G 

12127C0465G 

12127C0470G 

12127C0500G 

12127C0610G 

12127CIND0 

12127C0610G 

12127C0620G 

12127C0650G 


Panel  date 


Region 


17-JUN-2002 
17-JUN-2002 
17-JUN-20G2 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2b02 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 


Community 

DELTONA,  CITY  OF 

DELTONA,  CITY  OF 

DELTONA,  CITY  OF 

DELTONA,  CITY  OF 

EDGEWATER.  CITY  OF 

EDGEWATER.  CITY  OF 

EDGEWATER.  CITY  OF 

EDGEWATER,  CITY  OF 

EDGEWATER,  CITY  OF 

EDGEWATER,  CITY  OF 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  ' 

FRANKLIN  COUNTY  ' 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKUN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 


Panel 


12127C0735G 

12127C0755G 

12127C0760G 

12127CIND0 

12127C0543G 

12127C0544G 

12127C0685G 

12127C0700G 

12127C0705G 

12127CIND0 

12037C0025E 

12037C0050E 

12037C0075E 

12037C0100E 

12037C0125E 

12037C0150E 

12037C0175E 

12037C0200E 

12037C0225E 

12037C0250E 

12037C0255E 

12037C0260E 

12037C0265E 

12037C0270E 

12037C0280E 

12037C0285E 

12037C0290E 

12037C0291E 

12037C0292E 

12037C0293E 

12037C0294E 

12037C0305E 

12037C0311E 

12037C0312E 

12037C0313E 

12037C0314E 

12037C0350E 

12037C0375E 

12037C0380E 

12037C0385E 

12037C0390E 

12037C0395E 

12037C0405E 

12037C0410E 

12037C0413E 

12037C0414E 

12037C0415E 

12037C0416E 

12037C0417E 

12037C0418E 

12037C0419E 

12037C0428E 

12037C0429E 

12037C0430E 

12037C0431E 

12037C0432E 

12037C0433E 

12037C0434E 

12037C0436E 

12037C0437E 

12037C0439E 

12037C0441E 

12037C0442E 

12037C0443E 

12037C0444E 

12037C0451E 

12037C0453E 

12037C0454E 

12037C0461E 

12037C0462E 

12037C0478E 

12037C0479E 

12037C0480E 

12037C0483E 


Panel  date 


15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-20C2 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 

17-JUN-2002 
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Region 


State 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
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04 
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04 
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04 
04 
04 
04 
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04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FUORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLOhlDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 


Community 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  " 

FRANKLIN  COUNTY  ' 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY* 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  ' 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  *  

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  * 

FRANKLIN  COUNTY  *  

HOLLY  HILL.  CITY  OF  

HOLLY  HILL,  CITY  OF  

HOLLY  HILL,  CITY  OF  

HOLLY  HILL,  CITY  OF  

HOLLY  HILL,  CITY  OF  

HOLLY  HILL,  CITY  OF  

KEY  COLONY  BEACH,  CITY  OF 
KEY  COLONY  BEACH,  CITY  OF 
KEY  COLONY  BEACH.  CITY  OF 

LAKE  HELEN,  CITY  OF  

LAKE  HELEN,  CITY  OF  

LAKE  HELEN,  CITY  OF  

MARATHON.  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MARATHON,  CITY  OF  

MONROE  COUNTY*  

MONROE  COUNTY*  

MONROE  COUNTY*  


Panel 


12037C0484E 

12037C0485E 

12037C0486E 

12037C0487E 

12037C0491E 

12037C0492E 

12037C0493E 

12037C0494E 

12037C0503E 

12037C0504E 

12037C0505E 

12037C0508E 

12037C0509E 

12037C0510E 

12037C0511E 

12037C0512E 

12037C0513E 

12037C0514E 

12037C0526E 

12037C0527E 

12037C0528E 

12037C0531E 

12037C0532E 

12037C0534E 

12037C0539E 

12037C0542E 

12037C0543E 

12037C0544E 

12037C0551E 

12037C0557E 

12037C0558E 

12037C0559E 

12037C0561E 

12037C0562E 

12037C0563E 

12037C0566E 

12037C0576E 

12037C0577E 

12037C0578E 

12037C0601E 

12037C0602E 

12037C0606E 

12037C0607E 

12037C0608E 

12037C0609E 

12037C0626E 

12037C0627E 

12037C0631E 

12037CIND0 

12127C0214G 

12127C0218G 

12127C0352G 

12127C0356G 

12127C0357G 

12127CIND0 

12087C1582J 

12087CIND1 

12087CIND2 

12127C0500G 

12127C0650G 

12127CIND0 

12087C1288J 

12087C1289J 

12087C1293J 

12087C1578J 

12087C1579J 

12087C1581H 

12087C1582J 

12087C1601J 

12087CIND1 

12087CIND2 

12087C1293J 

12087CIND1 

12087CIND2 


Panel  date 


Region 


17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 
FLORIDA 


Community 


NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 
NEW  SMYRNA  BEACH,  CITY  OF 

OAK  HILL,  CITY  OF  

OAK  HILL,  CITY  OF  

OAK  HILL,  CITY  OF  

OAK  HILL,  CITY  OF  

OAK  HILL.  CITY  OF  

ORANGE  CITY,  CITY  OF  

ORANGE  CITY,  CITY  OF  

ORANGE  CITY,  CITY  OF  

ORANGE  CITY,  CITY  OF  

ORANGE  CITY,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF  

ORMOND  BEACH,  CITY  OF 

PIERSON,  TOWN  OF  

PIERSON,  TOWN  OF 

PIERSON,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PONCE  INLET,  TOWN  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF  

PORT  ORANGE,  CITY  OF 


Panel 


Panel  date 


12127C0528G 
12127C0529G 
12127C0533G 
12127C0540G 
12127C0541G 
12127C0542G 
12127C0543G 
12127C0544G 
12127C0563G 
12127C0685G 
12127C0705G 
12127CINDG 
12127C0715G 
12127C0720G 
12127C0830G 
12127C0835G 
12127CIND0 
12127C0605G 
12127C0610G 
12127C0615G 
12127C0620G 
12127CIND0 
12127C0193G 
12127C0194G 
12127C0200G 
12127C0201G 
12127C0202G 
12127C0203G 
12127C0204G 
12127C0208G 
12127C0211G 
12127C0212G 
12127C0213G 
12127C0214G 
12127C0216G 
12127C0218G 
12127C0219G 
12127C0350G 
12127C0351G 
12127C0356G 
12127CIND0 
12127C0150G 
12127C0300G 
12127CIND0 
12127C0526G 
12127C0527G 
12127C0528G 
12127C0529G 
12127C0531G 
12127C0533G 
12127CIND0 
12127C0367G 
12127C0368G 
12127C0369G 
12127C0388G 
12127C0389G 
12127C0506G 
12127C0507G 
12127C0508G 
12127C0509G 
12127C0516G 
12127C0525G 
12127C0526G 
PORT  ORANGE,  CITY  OF  12127C0527G 


PORT  ORANGE,  CITY  OF  .... 
PORT  ORANGE,  CITY  OF  .... 
SOUTH  DAYTONA,  CITY  OF 
SOUTH  DAYTONA,  CITY  OF 
SOUTH  DAYTONA,  CITY  OF 
SOUTH  DAYTONA,  CITY  OF 
SOUTH  DAYTONA,  CITY  OF 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  


12127C0528G 

12127CIND0 

12127C0367G 

12127C0369G 

12127C0386G 

12127C0388G 

12127CIND0 

12127C0025G 

12127C0042G 

12127C0044G 


15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-20G2 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-20G2 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2O02 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
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Region 


04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 

04 


State 


FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 


Community 


VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUhfTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 
VOLUSIA  COUNTY* 


Panel 


12127C0061G 

12127C0062G 

12127C0063G 

12127C0064G 

12127C0100G 

12127C0125G 

12127C0150G 

12127C0175G 

12127C0193G 

12127C0194G 

12127C0200G 

12127C0201G 

12127C0202G 

12127C0203G 

12127C0204G 

12127C0208G 

12127C0211G 

12127C0212G 

12127C0213G 

12127C0214G 

12127C0216G 

12127C0218G 

12127C0219G 

12127C0250G 

12127C0275G 

12127C0300G 

12127C0325G 

12127C0350G 

12127C0351G 

12127C0352G 

12127C0353G 

12127C0354G 

12127C0356G 

12127C0357G 

12127C0358G 

12127C0359G 

12127C0361G 

12127C0362G 

12127C0363G 

12127C0364G 

12127C0366G 

12127C0367G 

12127C0368G 

12127C0369G 

12127C0378G 

12127C0386G 

12127C0388G 

12127C0389G 

12127C0410G 

12127C0430G 

12127C0435G 

12127C0440G 

12127C0446G 

12127C0455G 

12127C0460G 

12127C0465G 

12127C0470G 

12127C0500G 

12127C0504G 

12127C0506G 

12127C0507G 

12127C0908G 

12127C0509G 

12127C0516G 

12127C0525G 

12127C0526G 

12127C0527G 

12127C0528G 

12127C0529G 

12127C0531G 

12127C0533G 

12127C0540G 

12127C0541G 

12127C0542G 


Panel  date 


Region 


15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

1S-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-20a2 

15-APR-2002 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 


State 


FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA  ..;. 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

FLORIDA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

GEORGIA 

SOUTH  CAROLINA 


Community 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  : 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY* 

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

VOLUSIA  COUNTY*  

BOSTWICK,  TOWN  OF  

BOSTWICK,  TOWN  OF 

BOSTWICK,  TOWN  OF  

BOSTWICK,  TOWN  OF 

BUCKHEAD.  TOWN  OF  

BUCKHEAD,  TOWN  OF  

BUCKHEAD,  TOWN  OF  

MADISON,  CITY  OF  

MADISON,  CITY  OF  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*.  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

MORGAN  COUNTY*  

RUTLEDGE,  TOWN  OF  

RUTLEDGE,  TOWKl  OF  

RUTLEDGE,  TOWN  OF  

RUTLEDGE,  TOWN  OF  

RUTLEDGE,  TOWN  OF  

CAYCE,  CITY  OF  


Panel 


Panel  date 


12127C0543G 

12127C0544G 

12127C0563G 

12127C0585G 

12127C0605G 

12127C0610G 

12127C0615G 

12127C0620G 

12127C0650G 

12127C0675G 

12127C0685G 

12127C0700G 

12127C0705G 

12127C0715G 

12127C0720G 

12127C0730G 

12127C0735G 

12127C0755G 

12127C0760G 

12127C0765G 

12127C0770G 

12127C0780G 

12127C0785G 

12127C0790G 

12127C0795G 

12127C0825G 

12127C0830G 

12127C0835G 

12127C0840G 

12127C0845G 

12127C0855G 

12127C0865G 

12127C0885G 

12127C0895G 

12127CIND0 

13211C0020A 

13211C00e5A 

13211C0105A 

13211CIND0 

13211C0230A 

13211C0250A 

13211CIND0 

13211C0205A 

13211CIND0 

13211C0009A 

13211C0020A 

13211C0040A 

13211C0070A 

13211C0080A 

13211C0085A 

13211C0090A 

13211C0095A 

13211C0105A 

13211C0110A 

13211C0115A 

13211C0120A 

13211C0140A 

13211C0175A 

13211C0180A 

13211C0200A 

13211C0205A 

13211C0225A 

13211C0230A 

13211C0250A 

13211C0300A 

13211C0325A 

13211C0350A 

13211CIND0 

13211C0070A 

13211C0090A 

13211C0175A 

13211C0180A 

13211CIND0 

45063C0277H 


15-APR-2002 
15-APR-2002 
15-APR-2O02 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-20Q2 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-20G2 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-APR-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-20G2 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
20-FEB-2002 
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Region 


04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 


State 


SOUTH  CAROLINA 
SOUTH  CAROUNA 
SOUTH  CAR0Lir4A 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 
SOUTH  CAROUNA 
SOUTH  CAROLINA 
SOUTH  CAROUNA 
SOUTH  CAROLINA 
SOUTH  CAROLINA 

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

TENNESSEE  

ILUNOIS 

ILLINOIS 

ILLINOIS 

ILLINOIS 

ILLINOIS 

ILLINOIS 

ILLINOIS 

INDIANA  

INDIANA 

INDIANA  


Community 

CAYCE,  CITY  OF  

CAYCE,  CITY  OF  

CAYCE,  CITY  OF  

CAYCE,  CITY  OF  

CAYCE.  CITY  OF  

CAYCE,  CITY  OF  

CAYCE,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

COLUMBIA,  CITY  OF  

EDGEFIELD,  TOWN  OF 

EDGEFIELD,  TOWN  OF 

EDGEFIELD,  TOWN  OF 

LAMAR.  TOWN  OF 

LAMAR,  TOWN  OF 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

LEXINGTON  COUNTY  * 

PAMPLICO,  TOWN  OF  

PAMPUCO,  TOWN  OF  

PINE  RIDGE,  TOWN  OF  

PINE  RIDGE,  TOWN  OF  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

RICHLAND  COUNTY*  

SELLERS,  TOWN  OF 

SELLERS,  TOWN  OF  

SPRINGDALE,  TOWN  OF  .... 
SPRINGDALE,  TOWN  OF  .... 

SYCAMORE,  TOWN  OF  

WEST  COLUMBIA,  CITY  OF 
WEST  COLUMBIA,  CITY  OF 
WEST  COLUMBIA,  CITY  OF 
WEST  COLUMBIA,  CITY  OF 
ADAMSVILLE,  TOWN  OF  ... 
ADAMSVILLE,  TOWN  OF  ... 
ADAMSVILLE,  TOWN  OF  ... 
ADAMSVILLE,  TOWN  OF  ... 
ADAMSVILLE,  TOWN  OF  ... 

SELMER,  CITY  OF  

SELMER,  CITY  OF  

SELMER.  CITY  OF  

SELMER,  CITY  OF  

SELMER,  CITY  OF  

SELMER,  CITY  OF  

SELMER,  CITY  OF  

SELMER,  CITY  OF  

KENDALL  COUNTY  *  

KENDALL  COUNTY  *  

KENDALL  COUNTY  *  

NEWARK,  VILLAGE  OF  

SANDWICH,  CITY  OF  

SANDWICH,  CITY  OF  

SANDWICH,  CITY  OF  

FAIRMOUNT,  TOWN  OF 

FAIRMOUNT.  TOWN  OF 

FRENCH  UCK,  TOWN  OF  .. 


Panel 


45063C0281G 

45063C0283G 

45063C0285G 

45063C0287H 

45063C0291G 

45063C0292G 

4506XIND0 

45079C0091H 

45079C0092H 

45079C0094H 

45079C0178H 

45079CIND0 

450074IND0 

4500740001B 

4500740002B 

450063IND0 

4500630001 A 

45063C0164G 

45063C0168G 

45063C0277H 

45063C0281G 

45063C0283G 

45063C0285G 

45063C0287H 

45063C02dlG 

45063C0292G 

45063C0293G 

45063C0294G 

45063CIND0 

450081 INDO 

450081 0001 B 

45063C0287H 

45063CIND0 

45079C0025H 

45079C0091H 

45079C0092H 

45079C0094H 

45079C0110H 

45079C0160H 

45079C0178H 

45079C0190H 

45079CIND0 

450145IND0 

4501 450001 C 

45063C0277H 

45063CIND0 

45001 10001 B 

4S063C0164G 

45063C0277H 

45063C0281G 

45063CIND0 

4702920006C 

4702920007C 

4702920008C 

4702920009C 

470292IND0 

4701320005C 

4701320002D 

4701320004D 

4701320005D 

4701320006D 

4701320007D 

4701320008D 

470132INDO 

170341001 5D 

1 70341 0065D 

170341  INDO 

1 703440001 C 

1701 880001 C 

1701880002C 

170188IND0A 

18053C0250D 

18053CIND0 

180187  B*** 


Panel  date 


Region 


20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

01-FEB-2002 

01-FEB-2002 

01-FEB-2002 

01-FEB-2002 

01-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20^FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

01-FEB-2002 

01-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

01-APR-2002 

01-APR-2002 

20-FEB-2002 

20-FEB-2002 

01-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

20-FEB-2002 

15-FEB-2002 

15-FEB-2002 

15-FEB-2002 

15-FEB-2002 

15-FEB-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

15-MAY-2002 

01-JUN-2002 


05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
05 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

INDIANA 

MINNESOTA 
MINNESOTA 
MINNESOTA 
MINNESOTA 
MINNESOTA 
MINNESOTA 

OHIO  

OHIO  

OHIO  

OHIO  

OHIO  

AR  

AR  

AR  

AR  

AR  

AR  

AR  

AR  

AR  

AR  


Community 

GAS  CITY,  CITY  OF  

GAS  CITY,  CITY  OF 

GAS  CITY,  CITY  OF 

GAS  CITY,  CITY  OF  

GAS  CITY,  CITY  OF 

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNPy*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTV*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

GRANT  COUNTY*  

JONESBORO,  TOWN  OF  

JONESBORO.  TOWN  OF  

JONESBORO,  TOWN  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MARION,  CITY  OF  

MATTHEWS,  CITY  OF  

MATTHEWS,  CITY  OF  

MATTHEWS,  CITY  OF  

SWEETSER,  TOWN  OF  

SWEETSER,  TOWN  OF  

SWEETSER,  TOWN  OF 

UPLAND,  TOWN  OF  

UPLAND,  TOWN  OF  

UPLAND,  TOWN  OF  

VAN  BUREN,  TOWN  OF  

VAN  BUREN,  TOWN  OF 

VAN  BUREN,  TOWN  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

BLAINE,  CITY  OF  

WILLOUGHBY  HILLS,  CITY  OF 
WILLOUGHBY  HILLS,  CITY  OF 
WILLOUGHBY  HILLS,  CITY  OF 
WILLOUGHBY  HILLS,  CITY  OF 
WILLOUGHBY  HILLS,  CITY  OF 

BELLEVILLE,  CITY  OF  

BELLEVILLE,  CITY  OF  

CORINTH,  TOWN  OF 

DANVILLE,  CITY  OF  

DANVILLE,  CITY  OF  .-. 

DANVILLE,  CITY  OF  

DANVILLE,  CITY  OF  

DARDANELLE,  CITY  OF 

DARDANELLE,  CITY  OF 

DARDANELLE,  CITY  OF  


Panel 


Panel  date 


18053C0165D 

18053C0232D 

18053C0251D 

18053C0275D 

18053CIND0 

18053C0025D 

18053C0050D 

1 805X01 OOD 

18053C0125D 

18053C0133D 

18053C0134D 

18053C0135D 

1805X01 41 D 

1 805X01 42D 

18053C0145D 

1805X01  SOD 

18053C0158D 

1 805X01 60D 

1805X0161 D 

1 805X01 62D 

1805X0165D 

18053C0166D 

1 805X01 67D 

1805X01 70D 

18053C0200D 

18053C0232D 

1805X0250D 

18053C0251D 

18053C0275D 

18053C0300D 

1805XIND0 

1605X0232D 

1 805X0251 D 

1805XIND0 

1 805X01 33D 

1 805X01 34D 

1805X0141D 

1 805X01 42D 

1 805X01 45D 

18053C0150D 

1805XIND0 

1805X0275D 

1805X0300D 

1805XIND0 

1 805X01 25D 

18053C0150D 

1805XIND0 

1805X0275D 

1805X0300D 

1805XIND0 

1 805X01 60D 

1805X0200D 

1805XIND0 

2700070001 D 

27OO07O0O3D 

2700070005D 

2700070006D 

270007001 OD 

270007IND0 

390323000X 

390323000X 

3903230004C 

390323000X 

390323IND0 

05149C0280E 

0514XIND0  •• 

0514XIND0  *• 

0514X0285E 

0514X0295E 

051 4X031 5E 

0514XIND0  *• 

0514X0050E 

05149C0160E 

0514XIND0  •• 


15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAy-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
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58267 


Region 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


State 


AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

AR 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 


Community 

HAVANA,  CITY  OF  

HAVANA,  CITY  OF  

OLA,  CITY  OF 

OUV.  CITYOF 

PATTERSON,CITY  OF  

PLAINVIEW,  CITY  OF  

PLAINVIEW,  CITY  OF  

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  *  

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  *  

YELL  COUNTY* 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY* 

YELL  COUNTY  * 

YELL  COUNTY  * 

ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF  . 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
ALBUQUERQUE,  CITY  OF 
BERNALILLO  COUNTY  *  ... 
BERNALILLO  COUNTY  *  ... 
BERNALILLO  COUNTY  *  ... 
BERNALILLO  COUNTY  *  ... 
BERNALILLO  COUNTY  *  ... 
BERNALILLO  COUNTY  *  ... 


Panel 


05149C0275E 

05149aND0  ** 

05149C0340E 

05149CIND0  ** 

0502740001 B 

05149C0485E 

05149CIND0  ** 

05149C0025E 

05149C0050E 

05149C0075E 

05149C0100E 

05149C0125E 

05149C0150E 

05149C0160E 

05149C0175E 

05149C0200E 

05149C0225E 

05149C0250E 

05149C0275E 

05149C0280E 

05149C0285E 

05149C0290E 

05149C0295E 

05149C0315E 

05149C0325E 

05149C0340E 

05149C0350E 

05149C0375E 

05149C0400E 

05149C0425E 

05149C0450E 

05149C0475E 

05149C0485E 

05149C0500E 

0514gC0525E 

05149C0550E 

05149C0575E 

05149C0600E 

05149C0625E 

05149C0650E 

05149C0675E** 

05149C0700E 

05149CIND0  ** 

35001 C0109E** 

35001C0109E 

35001 C0116E** 

35001 C0116E 

35001 C0128E** 

35001 C0128E 

35001 C0129E** 

35001 C0129E 

35001 C0133E** 

35001 C0133E 

35001 C0136E** 

35001 C0136E 

35001 C0137E** 

35001 C0137E 

3500lC014rE 

35001 C0142E 

35001C0144E 

35001C0161E 

35001 C0163E** 

35001C0163E 

35001 C0358E 

35001 C0359E 

35001 C0367E 

35001 C0386E 

35001CIND0  ** 

35001 C0109E** 

35001 C0109E 

35001 C0116E** 

35001 C0116E 

35001 C0117E** 

35001 C0128E** 


Panel  date 


Region 


04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

02-MAY-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

04-MAR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 

02-APR-2002 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

NM 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX  . 

TX  . 

TX  . 

TX  , 

TX  . 

TX 

TX  . 

TX  . 

TX  . 

TX  . 

TX  , 

TX  . 


Community 


Panel 


Panel  date 


-4- 


BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

BERNALILLO  COUNTY  *  

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

FARMINGTON,  CITY  OF 

LOS  RANCHOS,  VILLAGE  OF 

LOS  RANCHOS,  VILLAGE  OF 

LOS  RANCHOS,  VILLAGE  OF 

LOS  RANCHOS, 

LOS  RANCHOS, 

LOS  RANCHOS, 

LOS  RANCHOS, 

LOS  RANCHOS,  VILLAGE  OF  .... 

SAN  JUAN  COUNTY  *  

SAN  JUAN  COUNTY  *  

SAN  JUAN  COUNTY  *  

SAN  JUAN  COUNTY  *  

SAN  JUAN  COUNTY  *  

TIJERAS,  VILLAGE  OF  

ALAMO  HEIGHTS,  CITY  OF  

AUSTIN,  CITY  OF 

BALCONES  HEIGHTS.  CITY  OF 
BALCONES  HEIGHTS,  CITY  OF 
BALCONES  HEIGHTS,  CITY  OF 

BEE  CAVE,  VILLAGE  OF  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  * 

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  * 

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  


VILLAGE  OF 
VILLAGE  OF 
VILLAGE  OF 
VILLAGE  OF 


35001 C0128E 
35001 C0129E-' 
35001 C0129E 
35001 C0133E*' 
35001 C0133E 
35001C0134E' 
35001C0136E- 
35001 C0136E 
35001 C0137E* 
35001 C0137E 
35001C0141E 
35001 C0142E 
35001 C0144E 
35001 C01 61 E 
35001 C0163E* 
35001C0163E 
35001 C0358E 
35001 C0359E 
35001 C0367E 
35001 C0379E 
35001 C0383E 
35001 C0386E 
35001 C0387E 
35001 CINDO  •• 
3500670039E 
3500670040E 
350067004 IE 
3500670042E 
3500670043E 
3500670044E 
3500670061 E 
3500670063E 
3500670085E 
3500670101 E 
3500670105E 
35006701 10E 
350067IND0A*' 
35001 C0109E- 
35001 C0109E 
35001C0116E- 
35001 C0116E 
35001 C011 7E*' 
35001C0136E• 
35001 C0136E 
35001CIND0  •* 
350064031 8C 
3500640320C 
3500640505C 
350064051 OC 
350064IND0A" 
35001CIND0  •• 
48029CIND0  " 
48453CIND0  " 
48029C0268F" 
48029C0268F 
48029CIND0  *' 
48453CIND0  " 
48029C0110F 
48029C0120F 
48029C0130F 
48029C0140F 
48029C0145F 
48029C0220F 
48029C0227F" 
48029C0227F 
48029C0229F 
48029C0230F 
48029C0232F 
48029C0233F 
48029C0234F 
48029C0236F 
48029C0237F 
48029C0238F 
48029C0239F 


02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
02-APR-2002 
04-JAN-2002 
15-APR-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
15-APR-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
04-JAN-2002 
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Region 


06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 
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06 
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06 

06 

06 

06 
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06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 

06 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 


Community 


BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY*  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY*  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY*  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY*  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY*  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BEXAR  COUNTY  *  

BRIARCLIFF,  VILLAGE  OF 
BRIARCLIFF,  VILLAGE  OF 
BRIARCUFF,  VILLAGE  OF 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS,  CITY  OF  . 
CASTLE  HILLS,  CITY  OF  .. 
CASTLE  HILLS.  CITY  OF  . 
CASTLE  HILLS,  CITY  OF  . 


Panel 


48029C0241F 

4802gC0242F 

48029C0243F 

48029C0244F 

48029C0251F 

48029C0252F 

48029C0253F 

48029C0254F 

48029C0256F 

48029C0257F** 

48029C0257F 

48029C0258F 

48029C0259F** 

48029C0259F 

48029C0261F 

48029C0262F 

48029C0263F 

48029C0266F** 

48029C0266F 

48029C0267F** 

48029C0267F 

48029C0268F** 

4802gC0268F 

48029C0269F** 

48029C0269F 

48029C0276F** 

48029C0276F 

48029C0277F 

48029C0278P* 

48029C0278F 

48029C0279F 

48029C0281F 

48029C0283F 

4802dC0284F 

48029C0286F 

48029C0287F 

48029C0289F 

48029C0291F 

48029C0292F 

48029C0293F 

48029C0294F** 

48029C0294F 

48029C0402F 

48029C0405F 

48029C0406F 

48029C0407F 

48029C0409F 

48029C0417F 

48029C0426F 

4802gC0428F 

4a029C0436F 

48029C0438F 

.48029C0456F** 

48029C0456F 

48029C0458F 

4802gC0466F 

48029C0468F 

48029C0631F 

48029C0632F 

48029C0633F 

4802gC0634F 

48029CIND0  ** 

48453C0791F 

48453C0793F 

48453CIND0  ** 

48029C0266F** 

48029C0266F 

48029C0267P* 

48029C0267F 

48029C0268P* 

48029C0268F 

48029C0269P* 

48029C0e69F 

48029CIND0  ** 


Panel  date 


Region 


04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04>JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04^AN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04>JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04>JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04>)AN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04>JAN-2002 

04>JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04^AN-2002 

04-JAN-2002 

04^AN-2002 

04-JAN-2002 

04-JAN-2002 

04^AN-2002 

04-JAN-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 

04-JAN-2002 

04>JAN-2002 

04-JAN-2002 

04-JAN-2002 

04^AN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-20Q2 

04-JAN-2002 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
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06 
06 
06 
06 
06 
06 
06 
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06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
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TX 
TX 
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TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Community 

CHINA  GROVE,  CITY  OF  

CONVERSE,  CITY  OF 

ELMENDORF,  CITY  OF  

FAIR  OAKS  RANCH,  CITY  OF  

GARFIELD,  VILLAGE  OF  

GREY  FOREST,  CITY  OF  

GREY  FOREST,  CITY  OF  

GREY  FOREST,  CITY  OF 

HELOTES,  CITY  OF  

HELOTES,  CITY  OF  

HELOTES,  CITY  OF  

HELOTES,  CITY  OF  

HELOTES,  CITY  OF  

HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE.  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 
HILL  COUNTRY  VILLAGE,  CITY  OF 

HOLLYWOOD  PARK,  TOWN  OF 

HOLLYWOOD  PARK.  TOWN  OF 

HOLLYWOOD  PARK,  TOWN  OF 

HOLLYWOOD  PARK,  TOWN  OF 

HOLLYWOOD  PARK,  TOWN  OF 

HOLLYWOOD  PARK.  TOWN  OF 

HOLLYWOOD  PARK,  TOWN  OF 

JONESTOWN,  CITY  OF 

JONESTOWN,  CITY  OF  

JONESTOWN,  CITY  OF  

KIRBY,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA.  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAGO  VISTA,  CITY  OF  

LAKEWAY,  CITY  OF  

LAKEWAY,  CITY  OF  

LAKEWAY,  CITY  OF  

LEON  VALLEY,  CITY  OF  

LEON  VALLEY,  CITY  OF  

LEON  VALLEY,  CITY  OF  

LEON  VALLEY,  CITY  OF  

LEON  VALLEY,  CITY  OF  

LIVE  OAK,  CITY  OF  

MANOR,  CITY  OF  

OLMOS  PARK.  CITY  OF  

PFLUGERVILLE,  CITY  OF  

POINT  VENTURE,  VILLAGE  OF 

POINT  VENTURE,  VILLAGE  OF 

POINT  VENTURE,  VILLAGE  OF 

ROLLINGWOOD,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  


Panel 


Panel  date 


48029CIND0  " 

48029CIND0  " 

48029CIND0  " 

48029CIND0  " 

48453CIND0  ** 

48029C0227F" 

48029C0227F 

48029CIND0  " 

48029C0229F 

48029C0233F 

48029C0237F 

48029C0241F 

48029CIND0  " 

48029C0257F** 

48029C0257F 

4a029C0259F" 

48029C0259F 

48029C0276F" 

48029C0276F 

48029C0278F" 

48029C0278F 

48029CIND0  " 

48029C0257F" 

48029C0257F 

48029C0276F" 

48029C0276F 

48029C0278F** 

48029C0278F 

48029CIND0  ** 

48453C0602F 

46453C0804F 

48453CIND0  ** 

48029CIND0  ** 

48453C0690F 

48453C0782F 

48453C0784F 

48453C0791F 

48453C0792F 

48453C0801F 

48453C0802F 

48453C0803F 

48453C0811F 

48453CIND0  " 

48453C0813F 

48453C0814F 

48453CIND0  " 

48029C0244F 

48029C0263F 

48029C0407F 

48029C0426F 

48029CIND0  ** 

4a029CIND0  " 

48453CIND0  *' 

48029CIND0  " 

48453CINDG  ** 

48453C0794F 

48453C0813F 

48453CIND0  " 

48453CIND0  ** 

48029C0120F 

48029C0140F 

48029C0145F 

48029C0220F 

48029C0232F 

48029C0233F 

48029C0234F 

48029C0237F 

48029C0238F 

48029C0239F 

48029C0241F 

48029C0242F 

48029C0243F 

48029C0244F 

48029C0251F 


04-JAN 
04-JAN 
04-JAN 
04-JAN 
15-APR 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
15-APR 
15-APR 
15-APR 
04-JAN 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
15-APR 
04-JAN 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 
04-JAN 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
-2002 
-2002 
-2002 
2002 
2002 
2002 
2002 
-2002 
2002 
2002 
-2002 
2002 
2002 
2002 
2002 
-2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
-2002 
2002 
2002 
-2002 
2002 
2002 
-2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
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Region 


06 
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06 
06 
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06 
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06 
06 


State 


TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
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TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 
TX 


Community 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO.  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF  

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF  ..... 

SAN  ANTONIO,  CITY  OF 

SAN  ANTONIO,  CITY  OF 

SAN  LEANNA,  CITY  OF 

SCHERTZ,  CITY  OF  

SELMA,  CITY  OF 

SHAVANO  PARK,  TOWN  OF 
SHAVANO  PARK,  TOWN  OF 
SHAVANO  PARK,  TOWN  OF 
SHAVANO  PARK.  TOWN  OF 
SHAVANO  PARK,  TOWN  OF 

SOMERSET,  CITY  OF 

ST.  HEDWIG,  CITY  OF  

SUNSET  VALLEY,  CITY  OF 
TERRELL  HILLS.  CITY  OF  .. 
TERRELL  HILLS,  CITY  OF  .. 
TERRELL  HILLS.  CITY  OF  .. 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 


Panel 


48029C0252F 

48029C0253F 

48029C0254F 

48029C0256F 

48029C0257F** 

48029C0257F 

48029C0258F 

48029C0259F** 

48029C0259F 

4802900261 F 

48029C0262F 

48029C0263F 

48029C0266F** 

48029C0266F 

48029C0267F** 

48029C0267F 

48029C0268F** 

48029C0268F 

48029C0269F** 

48029C0269F 

48029C0276F** 

48029C0276F 

48029C0277F 

48029C0278F** 

48029C0278F 

48029C0279F 

48029C0281F 

48029C0283F 

48029C0284F 

48029C0286F 

48029C0287F 

48029C0289F 

48029C0291F 

48029C0292F 

48029C0293F 

48029C0294F** 

48029C0294F 

48029C0402F 

48029C0405F 

48029C0406F 

48029C0407F 

48029C0409F 

48029C0417F 

48029C0426F 

48029C0428F 

48029C0436F 

48029C0438F 

48029C0456F" 

48029C0456F 

48029C0458F 

48029C0466F 

48029C0468F 

4802gC0631F 

48029C0632F 

48029C0633F 

48029C0634F 

48029CINCX)  ** 

48453CIND0  ** 

48029CIND0  ** 

48029CIND0  ** 

48029C0252F 

48029C0254F 

48029C0256F 

48029C0258F 

48029CIND0  ** 

48029CIND0  ** 

48029CINDO  ** 

48453CIND0  ** 

48029C0456F** 

48029C0456F 

48029CIND0  ** 

48453C0670F 

48453C0689F 

48453C0690F 


Panel  date 


Region 


04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-,jAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

D4-JAN-2002 

04-JAr^2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN.-2002 

15-APR-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

15-APR-2002 

04-JAN-2002 

04-JAN-2002 

04-JAN-2002 

15-APR-2002 

15-APR-2002 

15-APR-2002 


06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
06 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 
07 


State 


TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

TX 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA 

lA  . 

lA 

lA 

lA 


Community 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

TRAVIS  COUNTY* 

UNIVERSAL  CITY,  CITY  OF  . 
WEST  LAKE  HILLS,  CITY  OF 

WINDCREST,  CITY  OF  

WINDCREST,  CITY  OF  

WINDCREST,  CITY  OF  

BLENCOE,  CITY  OF 

BLENCOE,  CITY  OF 

CASTANA,  CITY  OF  

CASTANA.  CITY  OF  

CASTANA,  CITY  OF  

CASTANA,  CITY  OF  

CASTANA,  CITY  OF  

CASTANA,  CITY  OF 

CASTANA,  CITY  OF  

CASTANA,  CITY  OF 

CASTANA,  CITY  OF 

COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 
COUNCIL  BLUFFS,  CITY  OF 

MAPLETON,  CITY  OF  

MAPLETON,  CITY  OF  

MAPLETON,  CITY  OF  

MAPLETON,  CITY  OF  

MAPLETON,  CITY  OF  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MONONA  COUNTY  *  

MOORHEAD,CITY  OF  

MOORHEAD,CITY  OF 

ONAWA,  CITY  OF  

ONAWA,  CITY  OF  

RODNEY,  CITY  OF  

RODNEY,  CITY  OF  

RODNEY.  QTY  OF  


Panel 


Panel  date 


48453C0781F 

48493C0782F 

48453C0783F 

48453C0784F 

48453C0791F 

48453C0792F 

48453C0793F 

48453C0794F 

48453C0801F 

48453C0802F 

48453C0803F 

48453C0804F 

48453C0811F 

48453C0812F 

48453C0813F 

48453C0814F 

48453CIND0  " 

48029CIND0  ** 

48453CIND0  " 

48029C0294F" 

48029C0294F 

48029CIND0  " 

19133C0175C 

19133CIND0** 

19133C0045C** 

19133C0045C 

19133C0075C" 

19133C0075C 

19133C0110C** 

19133C0110C 

19133C0150C** 

1913X0150C 

19133CIND0" 

1902350005D 

1 90235001 OC 

1 90235001 5C 

1902350020C 

190235IND0  ** 

19133C0055C** 

19133C0055C 

19133C0075C** 

19133C0075C 

19133CIND0** 

19133C0020C 

19133C0025C 

19133C0040C 

19133C0045C** 

19133C0045C 

19133C0050C" 

19133C0050C 

19133C0055C" 

19133C0055C 

19133C0075C" 

19133C0075C 

19133C0100C 

19133C0110C** 

19133C0110C 

1913X0125C 

19133C0135C" 

191 3X01 35C 

19133C0145C** 

19133C0145C 

19133C0150C" 

19133C0150C 

19133C0175C 

19133C0200C 

19133CIND0  " 

19133C0200C 

19133CIND0" 

19133C0125C 

19133CIND0" 

19133C0050C" 

19133C0050C 

19133CIND0  •* 


15-APR- 
15-APR- 
15-APR- 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
15-APR 
04-JAN 
15-APR 
04-JAN 
04-JAN 
04-JAN 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAy 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-APR 
02-APR 
02-APR 
02-APR 
02-APR 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 
02-MAY 


2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
■2002 
■2002 
■2002 
-2002 
-2002 
-2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
-2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
2002 
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58273 


Region 


07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 
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07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07. 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 


State 


Community 


lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

lA  .. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS 

KS 

KS. 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


SOLDIER,  CITY  OF  

SOLDIER,  CITY  OF  

SOLDIER,  CITY  OF  

TURIN,  CITY  OF  

TURIN,  CITY  OF  

TURIN,  CITY  OF  

UTE,  CITY  OF 

UTE,  CITY  OF 

UTE,  CITY  OF 

WHITING,CITY  OF  

WHITING,CITY  OF  

WHITINCCITY  OF  

COUNTRYSIDE,  CITY  OF 
COUNTRYSIDE,  CITY  OF 
COUNTRYSIDE,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

DESOTO,  CITY  OF 

EDGERTON,  CITY  OF  

EDGERTON,  CITY  OF  

EDGERTON,  CITY  OF  

FAIRWAY,  CITY  OF  

FAIRWAY,  CITY  OF  

FAIRWAY,  CITY  OF  

FAIRWAY,  CITY  OF  

FAIRWAY,  CITY  OF  

GARDNER,  CITY  OF 

GARDNER,  CITY  OF  

GARDNER,  CITY  OF  

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  *  


Panel 


19133C0145C" 
19133C0145C 
19133CIND0  " 
19133C0110C" 
19133C0110C 
19133CIND0  ** 
19133C0135C*' 
19133C0135C 
19133CIND0  ** 
19133C0020C 
19133C0040C 
19133CIND0" 
20091 C0093F 
20091C0094F 
20091 CINDOA" 
20091 C0045F 
20091 C0135F 
20091 C0154F 
20091 C0155F 
20091 C0158F 
20091 C0160F 
20091  CINDOA" 
20091 C0270F 
20091 C0290F 
20091  CINDOA" 
20091 C0092F 
20091 C0094F 
20091C0111F 
20091C0113F 
20091  CINDOA" 
20091 C0290F 
20091 C0300F 
20091CIND0A" 
20091 C0045F 
20091 C0065F 
20091 C0067F 
20091 C0069F 
20091 C0070F 
20091 C0087F 
20091 C0089F 
20091C0091F 
20091 C0092F 
20091 C0093F 
20091 C0094F 
20091 C0111F 
20091 C0113F 
20091 C0135F 
20091 C0145F 
20091 C0154F 
20091 C0155F 
20091 C0158F 
20091 C0159F 
20091 C0160F 
20091 C0162F 
20091 C0165F 
20091 C0166F 
20091 C0167F 
20091 C0168F 
20091 C0169F 
20091 C0180F 
20091 C0183F 
20091 C0184F 
20091 C0185F 
20091 C0186F 
20091 C0188F 
20091 C0189F 
20091 C01 91 F 
20091 C0192F 
20091 C0193F 
20091 C0194F 
20091 C0201F 
20091 C0202F 
20091C0203F 
20091 C0204F 


Panel  date 


Region 


02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUt4-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN.2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 


07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 
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07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 

07 


State 


KS. 

KS 

KS. 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 

KS 


Community 

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  * , 

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  *  

JOHNSON  COUNTY  * 

JOHNSON  COUNTY  * 

LAKE  QUIVIRA,  CITY  OF  ... 
LAKE  QUIVIRA,  CITY  OF  ... 
LAKE  QUIVIRA,  CITY  OF  ... 

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  ..• 

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LEAWOOD,  CITY  OF  

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 


Panel 


Panel  date 


20091 C0206F 
20091 C0207F 
20091 C0208F 
20091C0209F 
20091 C0211F 
20091 C0212F 
20091 C0213F 
20091 C0214F 
20091 C0217F 
20091C0218F 
20091 C0219F 
20091 C0220F" 
20091 C0220F 
20091 C0226F 
20091 C0228F 
20091 C0236F 
20091 C0240F" 
20091 C0240F 
20091 C0260F 
20091 C0270F 
20091 C0282F 
20091 C0290F 
20091 C0300F 
20091 C0301F 
20091C0302F 
20091 C0306F 
20091 C0307F 
20091 C031 OF 
20091 C0320F 
20091 C0325F 
20091 C0326F 
20091 C0327F 
20091 C0330F" 
20091 C0330F 
20091 C0331F 
20091C0332F 
20091C0335F 
20091 C0340F 
20091 C0345F 
20091 C0351F 
20091 C0353F 
20091C0365F 
20091 C0385F 
20091 C0425F 
20091 C0450F 
20091 C0460F 
20091 C0480F 
20091  CINDOA" 
20091 C0067F 
20091 C0069F 
20091  CINDOA" 
20091 C0207F 
20091 C0209F 
20091 C0217F 
20091C0219F 
20091 C0226F 
20091C0228F 
20091 C0236F 
20091 C0240F" 
20091 C0240F 
20091 C0332F 
20091 C0351F 
20091  CINDOA" 
20091 C0158F 
20091 C0159F 
20091 C0160F 
20091 C0180F 
20091 C0183F 
20091 C0184F 
20091 C0185F 
20091 C01 91 F 
20091C0192F 
20091 C0201F 
20091 C0202F 


7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 

7-JUN-2002 
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KS 
KS 
KS 
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KS 
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KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
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KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 
KS 


Community 

LENEXA.  CITY  OF 

LENEXA,  CITY  OF 

LENEXA,  CITY  OF 

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MERRIAM,  CITY  OF  

MISSION  HILLS,  CITY  OF  .... 
MISSION  HILLS,  CITY  OF  .... 
MISSION  HILLS,  CITY  OF  .... 
MISSION  HILLS,  CITY  OF  .... 
MISSION  WOODS,  CITY  OF 
MISSION  WOODS,  CITY  OF 
MISSION  WOODS,  CITY  OF 

MISSION,  CITY  OF 

MISSION,  CITY  OF 

MISSION.  CITY  OF 

MISSION,  CITY  OF 

MISSION,  CITY  OF 

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF  

OLATHE,  CITY  OF   

OLATHE,  CITY  OF  

OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK,  CITY  OF 
OVERLAND  PARK.  CITY  OF 


Panel 


20091 C0203F 
20091 C021  IF 
20091 CINDOA" 
20091 C0087F 
20091 C0089F 
20091 C0091F 
20091 C0093F 
20091 C0202F 
20091 C0203F 
20091  CINDOA" 
20091 C0094F 
20091C0111F 
20091 C0113F 
20091  CINDOA" 
20091 C0111F 
20091 C0113F 
20091  CINDOA" 
20091 C0091F 
20091 C0092F 
20091 C0093F 
20091 C0094F 
20091  CINDOA" 
20091C0158F 
20091 C0159F 
20091 C0160F 
20091 C0166F 
20091 C0167F 
20091 C0169F 
20091 C0180F 
20091 C0183F 
20091 C0186F 
20091 C0188F 
20091 C0189F 
20091 C0191F 
20091 C0192F 
20091 C0193F 
20091 C0194F 
20091 C021  IF 
20091 C0213F 
20091 C0282F 
20091C0301F 
20091 C0302F 
20091 C0306F 
20091 C0307F 
20091 C031 OF 
20091 C0325F 
20091 C0326F 
20091 C0327F 
20091 C0330F" 
20091 C0330F 
20091  CINDOA" 
20091 C0091F 
20091 C0093F 
20091 C0094F 
20091 C0201F 
20091 C0202F 
20091 C0203F 
20091 C0204F 
20091 C0206F 
20091 C0207F 
20091 C0208F 
20091 C0209F 
20091 C021 IF 
20091 C0212F 
20091 C0213F 
20091 C0214F 
20091 C0217F 
20091 C0218F 
20091 C0219F 
20091 C0220F" 
20091 C0220F 
20091 C0228F 
20091 C0326F 
20091 C0327F 


Panel  date 


Region 


17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
17-JUN 
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17-JUN- 
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17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
17-JUN- 
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07 
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07 

07 
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08 

08 


State 


KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS. 

KS, 

KS. 

KS. 

KS. 

KS 

KS. 

KS 

KS 

KS 

KS 

KS 

KS 

MO 

MO 

MO 

MO 

MO 

MO 

MO 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

NE 

CO 

CO 

CO 


Community 

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

OVERLAND  PARK,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

PRAIRIE  VILLAGE,  CITY  OF  

ROELAND  PARK,  CITY  OF  

ROELAND  PARK,  CITY  OF  

ROELAND  PARK,  CITY  OF  

ROELAND  PARK,  CITY  OF  

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SHAWNEE,  CITY  OF 

SPRING  HILL,  CITY  OF  

SPRING  HILL,  CITY  OF  

SPRING  HILL,  CITY  OF  

AIRPORT  DRIVE,  VILLAGE  OF  

GRANBY,  CITY  OF 

GRAND  FALLS  PLAZA,  TOWN  OF 

NEWTON  COUNTY  *  

NEWTON  COUNTY  *  

PULASKI  COUNTY  *  

PULASKI  COUNTY  *  

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

CUSTER  COUNTY  * 

FLORENCE,  CITY  OF  

FLORENCE,  CITY  OF  

FLORENCE.  CITY  OF  


Panel 


Panel  date 


20091 C0330F" 
20091 C0330F 
20091 C0331F 
20091 C0332F 
20091 C0335F 
20091 C0351F 
20091 C0353F 
20091  CINDOA" 
20091 C0094F 
20091C0113F 
20091 C0206F 
20091 C0207F 
20091 C0209F 
20091 C0226F 
20091  CINDOA" 
20091 C0092F 
20091 C0094F 
20091C0111F 
20091  CINDOA" 
20091 C0045F 
20091 C0065F 
20091 C0067F 
20091 C0069F 
20091 C0070F 
20091 C0087F 
20091 C0089F 
20091C0160F 
20091 C0180F 
20091 C0185F 
20091 C0201F 
20091 C0202F 
20091  CINDOA" 
20091 C0325F 
20091 C0450F 
20091  CINDOA" 
290761 0005B 
2902630005C 
2909040001A 
29082001  IOC 
290820IND0  " 
2908260090C 
290826IND0  " 
31042800038"* 
31042800048"* 
31042800058*" 
31042800078*** 
31042800088*** 
31042800098***  i 
31042800108*"   i 
31042800118*"   i 
31 0428001 28*" 
31042800138*** 
31042800148*" 
31042800158*** 
31042800168*** 
31042800178*" 
31042800188*" 
31042800198*" 
31042800208*** 
31042800218*** 
31042800228*" 
31042800238*** 
31042800248*** 
31042800258*** 
31042800268*** 
31042800278*** 
31042800288*** 
31042800298*** 
31042800308*** 
31042899998*** 
310428IND0A*** 
0800700342D 
0800700361 D 
0800700365D 


17  JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
04-MAR-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
17-MAR-2002 
17-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
01-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
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State 


CO 
CO 
CO 
CO 
CO 
CO 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
MT 
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MT 
MT 
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ND 
ND 
NO 
ND 
ND 
ND 
ND 
NO 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
NO 
ND 
NO 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 
ND 


Community 

FLORENCE,  CITY  OF  

FREMONT  COUNTY  * 

FREMONT  COUNTY  * 

FREMONT  COUNTY  * 

FREMONT  COUNTY  * 

FREMONT  COUNTY  * 

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

CASCADE  COUNTY  *  

GREAT  FALLS,  CITY  OF  

LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 
LEWIS  AND  CLARK  COUNTY  * 

ANAMOOSE,  CITY  OF  

BALFOUR,  CITY  OF 

BANTRY,  CITY  OF  

BANTRY,  CITY  OF  

BERGEN.  CITY  OF 

BERGEN,  CITY  OF 

BERTHOLD,  CITY  OF  

BERTHOLD,  CITY  OF  

BURLINGTON,  CITY  OF  

BURLINGTON,  TOWNSHIP  OF 
BURLINGTON,  TOWNSHIP  OF 

CARPIO,  CITYOF  

DEERING,  CITY  OF  

DES  LACS,  CITY  OF 

DES  LACS,  CITY  OF 

DES  LACS,  CITY  OF 

DONNYBROOK,  CITY  OF 

DOUGLAS.  CITY  OF  

DRAKE,  CITY  OF  

DURBIN,  TOWNSHIP  OF 

GLADSTONE,  CITY  OF 

GRANVILLE,  CITY  OF 

KARLSRUHE,  CITY  OF  

KARLSRUHE,  CITY  OF 

KARLSRUHE,  CITY  OF  

KENMARE,  CITY  OF  

KENMARE,  TOWNSHIP  OF 

KIEF,  CITY  OF 

LEBANON.  TOWNSHIP  OF  

LEBANON.  TOWNSHIP  OF  

MAKOTI,  CITY  OF  

MAPLETON.  CITY  OF  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  


Panel 


080070IND0  ** 
0800670342C 
0800670345C** 
0800670361 C 
0800670365C 
080067IND0  ** 
3000080220C 
3000080230C 
3000080240C 
3000060241 C 
3000060243C 
3000080407C 
3000080426C 
3000060427C 
3000060428C 
3000060429C 
3000080433C 
3000060437C 
3000080441 C 
300008IND0  ** 
30001 00005D 
3000381 395C 
3000381 41 5C 
3000381 445C 
3000381 465C 
3000381 526C 
3000381 527C 
3000381 534D 
3000381 542D 
3000381 544D 
3000361 555D 
3000361 560D 
3000361 570D 
3000361 575D 
3000361 660D 
3000361 675D 
300036IND0A** 
36049CIND0  ** 
38049CIND0  ** 
38049C0450E" 
36049CIND0  ** 
38049C1000E** 
36049CIND0  ** 
38101C0505E** 
38101CIND0  ** 
38101CIND0  " 
38101C0545E** 
38101CIND0  ** 
38101CIND0  •* 
38049CIND0  ** 
36101C0540E** 
36101C0545E** 
38101CIND0  ** 
36101CIND0  " 
38101CINDG  •* 
36049CIND0  ** 
3603250025B 
36101 CINDO  •• 
36049CIND0  ** 
36049C1000E" 
36049C1025E** 
36049CIND0  ** 
361 01  CINDO  •* 
361 01  CINDO  " 
36049CIND0  ** 
36049C0975E** 
36049CIND0  ** 
36101CIND0  ** 
3600230001 C 
36049C0325E** 
36049C0450E** 
36049C0500E** 
36049C0625E** 
36049C0675E** 


Panel  date 


Region 


17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
17-MAR-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
17-JUN-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
04-JAN-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
02-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 
15-FEB-2002 


06  .. 

08  .. 

08  .. 

06  . 

08  .. 

08  . 

08  . 

08  . 

06  . 

06  . 

08  . 

08  . 

06  . 

08  . 

06  . 

08  . 

08  . 

06  . 

08  . 

08  . 

06  . 

08  . 

08  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

06  . 

08  . 

06  . 

08  . 

06  . 

06 

06 

06 

06 

08 

08 

06 

06 

06 

08 

08 

06 

08 

08 

06 

06 

08 

08 

06 

06 

08 

06 

08 

06 

08 

06 

06 

08 

08 

06 

06 

08 

08 

08 

06 

08 

06 

08 

08 

08 


State 


ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

NO  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND  . 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

ND 

SO 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT. 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 


Community 


MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

H4CHENRY  COUNTY*  

MCHENRY  COUNTY*  

MCHENRY  COUNTY*  

MINOT.  CITY  OF  

MINOT.  CITY  OF  

NEWPORT,  TOWNSHIP  OF  

NEWPORT,  TOWNSHIP  OF  

RAYMOND,  TOWNSHIP  OF  

RYDER.  CITY  OF  

SAWYER,  CITY  OF  

SURREY,  CITY  OF 

SURREY,  CITY  OF 

SURREY,  CITY  OF 

TOWNER,  CITY  OF 

UPHAM.  CITYOF  

VELVA,  CITY  OF  

VELVA.  TOWNSHIP  OF  

VILLARD,  TOWNSHIP  OF 

VILLARD.  TOWNSHIP  OF 

VILLARD,  TOWNSHIP  OF 

VILLARD,  TOWNSHIP  OF 

VOLTAIRE.  CITY  OF  

VOLTAIRE.  CITY  OF  

WARD  COUNTY  *  

WARD  COUNTY  *  

WARD  COUNTY  *  

WARD  COUNTY  *  

WARD  COUNTY  *  

WARD  COUNTY  *  

WILLOW  CREEK,  TOWNSHIP  OF 

HOT  SPRINGS,  CITY  OF  

ALTA.  TOWN  OF  

BLUFFDALE.  CITY  OF  

BLUFFDALE.  CITY  OF  

BLUFFDALE,  CITY  OF  

DRAPER,  CITY  OF  

DRAPER,  CITY  OF 

DRAPER,  CITYOF 

DRAPER,  CITYOF 

DRAPER.  CITY  OF 

HERRIMAN,  TOWN  OF  

HERRIMAN,  TOWN  OF  

HERRIMAN,  TOWN  OF  

HERRIMAN,  TOWN  OF 

HERRIMAN,  TOWN  OF 

HOLLADAY,  CITY  OF 

MIDVALE,  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITYOF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

MURRAY,  CITY  OF  

RIVERTON,  CITY  OF  

RIVERTON,  CITY  OF  

RIVERTON,  CITYOF  

RIVERTON,  CITY  OF  

RIVERTON,  CITY  OF  

RIVERTON,  CITY  OF  

RIVERTON,  CITY  OF  

SALT  LAKE  CITY,  CITY  OF  

SALT  LAKE  CITY.  CITY  OF  

SALT  LAKE  CITY.  CITY  OF  

SALT  LAKE  CITY,  CITY  OF  

SALT  LAKE  CITY.  CITY  OF  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  


Panel 


Panel  date 


38049C0775E" 

38049C0780E** 

38049C0875E" 

38049C0975E" 

38049C1000E" 

38049C1025E" 

38049C1050E** 

38049C1075E" 

38O49CIND0  " 

38101C0810E" 

38101  CINDO** 

38049C0675E** 

36049CIND0  '* 

380261 0025C 

38101CIND0  •* 

38101CINDO** 

38101C0810E** 

38101C0830E** 

38101  CINDO** 

36049CIND0  ** 

38049CIND0  ** 

38049CIND0  ** 

36049CINDO  ** 

36049C1000E** 

38049C1025E** 

38049C1050E** 

36049CIND0  *' 

38049C0975E** 

38049CIND0  ** 

38101C0505E** 

36101C0540E** 

38101C0545E** 

38101C0610E** 

38101C0830E** 

381 01  CINDO  ** 

38049CIND0  ** 

4600270001 B 

49035CIND0A** 

49035C0440F** 

49035C0440F 

49035CIND0A** 

49035C0441F 

49035C0442P* 

49035C0442F 

49035C0444F 

49035CIND0A** 

49035C0436F** 

49035C0436F 

49035C0440F** 

49035C0440F 

49035CIND0A** 

49035CIND0A** 

49035CIND0A** 

49035C0291F** 

49035C0291F 

49035C0292F** 

49035C0292F 

49035C0311F** 

49035C0311F 

49035CIND0A** 

49035C0436F** 

49035C0436F 

49035C0437F 

49035C0440F** 

49035C0440F 

49035C0441F 

49035CIND0A** 

49035C0284F** 

49035C0284F 

49035C0303F** 

49035C0303F 

49035CIND0A** 

49035C0263F** 

49035C0263F 


5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
04-JAN-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
5-FEB-2002 
7-MAR-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
5-MAY-2002 
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58279 


Region 


State 


08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
06 
08 
08 
08 
08 
08 
08 
08 
08 
08 
08 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 
09 


UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

UT 

WY 

WY 

WY 

WY 

AZ 

AZ 

AZ 

AZ 

AZ 

AZ 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 


Community 

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SALT  LAKE  COUNTY  *  

SANDY  CITY,  CITY  OF  

SANDY  CITY,  CITY  OF  

SANDY  CITY,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  .... 

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  JORDAN,  CITY  OF  

SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 
SOUTH  SALT  LAKE,  CITY  OF 

TAYLORSVILLE,  CITY  OF  

TAYLORSVILLE,  CITY  OF  .. ... 

TAYLORSVILLE,  CITY  OF  

TAYLORSVILLE,  CITY  OF  

TAYLORSVILLE,  CITY  OF  

WEST  JORDAN,  CITY  OF  

WEST  VALLEY  CITY,  CITY  OF 
WEST  VALLEY  CITY,  CITY  OF 
WEST  VALLEY  CITY,  CITY  OF 
WEST  VALLEY  CITY,  CITY  OF 
WEST  VALLEY  CITY,  CITY  OF 

NEWCASTLE,  CITY  OF  

NEWCASTLE,  CITY  OF  

NEWCASTLE,  CITY  OF  

NEWCASTLE,  CITY  OF  

LA  PAZ  COUNTY*  

LA  PAZ  COUNTY*  

LA  PAZ  COUNTY*  

LA  PAZ  COUNTY*  

LA  PAZ  COUNTY*  

QUARTZSITE,  TOWN  OF  

MARTINEZ,  CITY  OF  

MARTINEZ,  CITY  OF  

MARTINEZ,  CITY  OF  

OAKLEY,  CITY  OF  

OAKLEY,  CITY  OF  

OAKLEY,  CITY  OF  

OAKLEY,  CITY  OF  

OAKLEY,  CITY  OF  

SAN  JOAQUIN  COUNTY*  

SAN  JOAQUIN  COUNTY*  

SAN  JOAQUIN  COUNTY*  

SAN  JOAQUIN  COUNTY*  

SAN  JOAQUIN  COUNTY*  

SAN  JOAQUIN  COUNTY*  


Panel 


49035C0284F** 

49035C0284F 

49035C0291F** 

49035CC»91F 

49035C0292F** 

49035C0292F 

49035C0303F** 

49035C0303F 

490350031  IF" 

49035C0311F 

49035C0436F** 

49035C0436F 

49035C0437F 

49035C0440F** 

49035C0440F 

49035C0441F 

49035C0442F** 

49035C0442F 

49035C0444F 

49035CIND0A** 

49035C0442F** 

49035C0442F 

49035CIND0A** 

49035C0436F** 

49035C0436F 

49035C0437F 

49035C0440F** 

49035C0440F 

49035C0441F 

49035C0442F** 

49035C0442F 

49035CIND0A** 

49035C0283F** 

49035C0283F 

49035C0284F" 

49035C0284F 

49035C0303F** 

49035C0303F 

49035CIND0A** 

49035C0283F** 

49035C0283F 

49035C0291F" 

49035C0291F 

49035CIND0A** 

49035CIND0A** 

49035C0283F** 

49035C0283F 

49035C0291F** 

49035C0291F 

49035CIND0A** 

5600570007D 

5600570026D 

5600570027D 

560057IND0  ** 

0401220345B 

0401220350B** 

0401220485B 

0401220500B** 

040122IND0  ** 

040122IND0  ** 

0650440001B 

0850440002B 

065044IND0  ** 

06076601 75A 

0607660335A 

0607660355A 

0607660360A 

060766IND0  ** 

06029901 70C 

0602990260C 

0602990270C 

0602990280C 

0602990285C 

0602990290C 


Panel  date 


Region 


15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
15-MAY-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
04-MAR-2002 
02-MAY-2002 
02-MAY-2002 
02-MAY-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-FEB-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 
02-APR-2002 


09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

09 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 

10 


State 


Community 


Panel 


CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

CA 

HI 

HI 

HI 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 

ID 


SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY* 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
SAN  JOAQUIN  COUNTY- 
STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

STOCKTON,  CITY  OF  

WOODLAND,  CITY  OF 
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COMMODITY  FUTURES  TRADING 
COMMISSION 

17CFRParts1,41  wd190 

RIN  3038-AB76 

SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[Release  No.  34-46473;  File  No.  S7-17-01] 
RIN  3235-AI32 

Applicability  of  CFTC  and  SEC 
Customer  Protection,  Recordkeeping, 
Reporting,  and  Bankruptcy  Rules  and 
the  Securities  Investor  Protection  Act 
of  1970  to  Accounts  Holding  Security 
Futures  Products 

AGENCIES:  Commodity  Futures  Trading 
Commission  and  Securities  and 
Exchange  Commission. 
ACTION:  Joint  final  rules. 

summary:  The  Commodity  Futures 
Trading  Commission  ("CFTC")  and  the 
Securities  and  Exchange  Commission 
("SEC")  (collectively  the 
"Commissions")  have  adopted  rules 
under  the  Commodity  Exchange  Act 
("CEA")  and  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  as  part  of 
the  joint  regulatory  framework  under 
which  futures  commission  merchants 
("FCMs")  and  brokers  or  dealers 
("broker-dealers"  or  "BDs")  may  effect 
transactions  in  seciu-ity  futures  products 
for  customers.  The  rules  require  all 
firms  conducting  business  in  security 
futures  products  to  make  disclosures  to 
customers  that  transact  business  in 
seciuity  futures  products  concerning  the 
protections  provided  by  both  the  CEA 
and  Exchange  Act  regulatory  schemes, 
the  regulatory  scheme  that  will  be 
applicable  to  their  accounts,  and  the 
alternative  regulatory  scheme  that  will 
not  be  applicable  to  their  accounts.  In 
addition,  the  rules  require  that  every 
firm  engaged  in  this  business  that  is 
fully-registered  both  as  an  FCM  and  as 
a  broker-dealer  establish  written 
procediwes  regarding  how  customer 
security  futiu^s  products  will  be  held. 
The  rules  also  specify  how  CEA  and 
Exchange  Act  recordkeeping,  reporting, 
and  certain  other  rules  will  apply  to 
security  futiues  product  transactions 
and  accounts  in  which  seciuity  futures 
products  are  held.  These  rules  are 
adopted  piusuant  to  the  provisions  of 
the  Commodity  Futures  Modernization 
Act  of  2000  ("CFMA")  that  direct  the 
Commissions  to  address  certain 
duplicative  or  conflicting  regulations 
applicable  to  any  firm  fully-registered 
both  as  an  FCM  and  as  a  broker-dealer. 


These  rules  also  are  intended  to  address 
certain  other  differences  between  the 
CEA  and  Exchange  Act  requirements, 
and  reduce  duplicative  regulations 
applicable  to  firms  that  are  notice- 
registered  with  either  the  CFTC  or  SEC. 
EFFECTIVE  DATE:  September  13.  2002, 
except  §  240.17a-4(7)  and  (m)  will  be 
effective  May  2,  2003. 
FOR  FURTHER  INFORMATION  CONTACT: 

CFTC:  Lawrence  B.  Patent,  Deputy 
Director,  Robert  B.  Wasserman, 
Associate  Director,  or  Helene  D. 
Schroeder,  Special  Counsel,  Division  of 
Clearing  and  Intermediary  Oversight, 
Commodity  Futures  Trading 
Commission,  Three  Lafayette  Centre, 
1155  21st  Street,  NW.,  Washington,  DC 
20581.  Telephone:  (202)  4ia-5430.  E- 
mail:  (lpatent@cftc.govy, 
(rwassennan@cftc.gov)  or 
(hschroeder@cftc.gov). 

SEC:  Michael  A.  Macchiaroli, 
Associate  Director,  at  (202)  942-0132; 
Thomas  K.  McGowan,  Assistant 
Director,  at  (202)  942-4886;  Bonnie  L. 
Gauch,  Attorney,  at  (202)  942-0765;  or 
Matthew  B.  Comstock,  Attorney,  at  (202) 
942-0156,  Division  of  Market 
Regulation,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-1001. 
SUPPLEMENTARY  INFORMATION: 
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L  Introduction 

The  CFMA,'  which  became  law  on 
December  21,  2000,  amended  the  CEA 
and  the  Exchange  Act  to  permit  the 
trading  of  single  stock  and  narrow-based 
stock  index  ^  futures  ("security 
futures")  3  and  to  establish  a  framework 
for  the  joint  regulation  by  the  CFTC  and 
the  SEC  of  security  futures  products 
("SFPs").*  In  addition,  the  CFMA 


>  Pub.  L.  No.  106-554,  114  Stat.  2763  (2000). 

2  CEA  section  la(25)(A)  (7  U.S.C.  la(25)(A))  and 
Exchange  Act  section  3(a)(5S)(B}  and  (C)  (15  U.S.C. 
78c(a)(55)(B)  and  (C)).  See  also  66  PR  44489  (August 
23.  2001),  Exchange  Act  Release  No.  44724  (August 
20,2001). 

^  The  term  "security  future"  means  a  contract  of 
sale  for  future  delivery  of  a  single  security  or  of  a 
narrow-based  security  index,  including  any  interest 
therein  or  base  on  the  value  thereof,  except  an 
exempted  security  under  Section  3(a)(12)  of  the 
Exchange  Act  as  in  effect  on  the  date  of  enactment 
of  the  Futures  Trading  Act  of  1982  (other  than  any 
municipal  security  as  defined  in  Section  3(a)(29)  of 
the  Exchange  Act  as  in  effect  on  the  date  of 
enactment  of  the  Futures  Trading  Act  of  1982).  The 
term  "security  future"  does  not  include  any 
agreement,  contract,  or  transaction  excluded  from 
the  CEA  under  Sections  2(c),  (d),  (f),  or  (g)  of  the 
CEA  (as  in  effect  on  the  date  of  enactment  of  the 
CFMA)  or  Title  IV  of  the  CFMA.  CEA  section  la(31) 
(7  U.S.C.  la(31))  and  Exchange  Act  section  3(a)(55) 
(15  U.S.C.  78c(a(55)). ' 

*The  term  "security  futures  product"  includes 
both  a  security  future  and  any  option  on  a  security 
future.  CEA  section  la(32)  (7  U.S.C.  la(32))  and 
Exchange  Act  section  3(a)(56)  (15  U.S.C.  78c(a)(56)). 
Section  6(g)(5)(A)  of  the  Exchange  Act  provides  that 
it  is  unlawful  for  any  person  to  execute  or  trade  a 
security  futures  product  until  the  later  of:  "(i)  1  year 
after  the  date  of  enactment  of  the  Commodity 
Futures  Modernization  Act  of  2000;  or  (ii)  such  date 
that  a  futures  association  registered  under  Section 
17  of  the  Commodity  Exchange  Act  has  met  the 
requirements  set  forth  in  section  15A(k)(2)  of  this 
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amended  the  CEA  and  the  Exchange  Act 
to  require  that  the  CFTC  and  SEC 
consult  with  each  other  and  issue  such 
rules,  regulations,  or  orders  as  are 
necessary  to  avoid  duplicative  or 
conflicting  rules  applicable  to  firms  that 
are  "fully-registered"  with  both  the 
CFTC  5  and  the  SEC^  ("FuU  FCM/FuU 
BDs")  with  respect  to  the  treatment  of 
customer  funds,  securities,  or  property, 
maintenance  of  books  and  records, 
financial  reporting,  or  other  financial 
responsibility  rules,  involving  SFPs.^ 

The  Commissions  publishra  for 
comment  in  the  Federal  Register 
proposed  rules  on  October  4,  2001  (the 
"Proposal").^  The  proposed  rules  were 
designed  to  reduce  conflicting  and 
duplicative  regulations  applicable  to 
both  Full  FCM/Full  BDs  and  firms 
notice  registered  ^  with  either  the  CFTC 
or  the  SEC,  and  to  address  certain 
differences  between  the  CEA  and 
Exchange  Act  rules.'"  . 

n.  Background 

A.  Security  Futures  Products 

The  CFMA  amended  the  Exchange 
Act  definitions  of  "security"  and 
"equity  security"  to  include  "seciuity 
future"  and  "any  security  future  on  any 
[stock  or  similar  security]," 
respectively.!'  In  addition,  definitions 
of  the  terms  "security  future"  '^  and 
"security  futiues  product"  '^  were 
added  to  the  CEA  and  the  Exchange  Act. 
Pursuant  to  these  statutory  changes,  a 
security  futiues  product  is  both  a 
security  and  a  futures  contract  and, 
therefore,  is  subject  to  the  jurisdiction  of 
both  the  CFTC  and  the  SEC. 

B.  Regulation  of  FCMs  and  Broker- 
Dealers  that  Effect  Transactions  in 
Security  Futures  Products 

As  an  SFP  is  both  a  security  and  a 
futiu«s  contract,  a  person  must  be 


title."  15  U.S.C.  78f(g)(5)(A).  There  is  an  exception 
to  this  provision,  however,  for  principal-to- 
principal  transactions  between  eligible  contract 
participants.  Exchange  Act  section  6(g)(5)(B)  (15 
U.S.C.  78fl[g)(5)(B)).  The  term  "eligible  conU^ct 
participant"  is  defined  at  CEA  section  la(12)  (7 
U.S.C  la(12)). 

°  FCMs  that  are  registered  pursuant  to  CEA 
section  4f[a)(l)  (7  U.S.C.  6f(a)(l)). 

^  Broker-dealers  that  are  registered  pursuant  to 
Exchange  Act  section  15(b)(1)  (15  U.S.C.  78  0(b)(1)). 

'CEA  section  4d(c)  (7  U.S.C.  6d(c))  and  Exchange 
Act  section  15(c)(3)(B)(15  U.S.C.  78o(C)(3)(B)). 

»66  FR  50785  (Oct.  4.  2001).  Exchange  Act 
Release  No.  44854  (Sept.  26,  2001). 

'  See  infra  notes  15  and  17. 

'°On  October  29,  2001.  the  Commissions 
extended  the  comment  period  on  the  Proposal  to 
December  5,  2001.  66  FR  55608  (November  2.  2001). 
Exchange  Act  Release  No.  44996  (Oct.  9.  2001). 

"Exchange  Act  sections  3(a)(10) and  (11), 
respectively  (15  U.S.C  78c(a)(10)  and  15  U.S.C. 
78c(a)(ll)). 

"See  note  3. 

"See  note  4. 


registered  both  as  an  FCM  or  as  an 
introducing  broker  ("IB")  with  the  CFTC 
and  as  a  broker-dealer  with  the  SEC  to 
effect  SFP  transactions.  The  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to  require  that  the  CFTC  and  SEC 
provide  notice  registration  procedures 
for  certain  persons  that  may  be  required 
to  register  with  the  CFTC  or  the  SEC 
solely  because  they  are  effecting  SFP 
transactions.'*  Further,  the  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to  exempt  Notice  FCMs  '^  from  certain 
provisions  of  the  CEA  '^  (including 
CFTC  segregation  requirements),  and 
Notice  BDs  '^  from  certain  provisions 
and  rules  of  the  Exchange  Act '« 
(including  Exchange  Act  Rule  15c3-3 
("Ride  15c3-3")),  to  avoid  conflicting  or 
duplicative  regulation. 

Instead  of  providing  similar 
exemptions  for  firms  that  are  fully- 
registered  with  both  the  CFTC  and  the 
SEC,  the  CFMA  amended  the  CEA  and 
the  Exchange  Act  to  require  that  the 
CFTC  and  SEC  consult  with  each  other 
and  issue  such  rules,  regulations,  or 
orders  as  are  necessary  to  avoid  certain 
duplicative  or  conflicting  regulations 
applicable  to  Full  FCM/Full  BDs.  CFTC 
segregation  rules  and  Ride  15c3-3  are 
examples  of  duplicative  regulations 
referred  to  in  the  CFMA  because  these 
provisions  provide  similar  protections 
for  customers,  but,  when  applied  to 
SFPs,  could  cause  a  Full  FCM/Full  BD 
to  maintain  two  separate  and  redundant 
reserves  to  satisfy  both  sets  of 
requirements.  In  addition,  the  CFMA 
does  not  exempt  notice  registrants  bom 
certain  CFTC  and  SEC  recordkeeping, 
reporting,  early-warning,  and  quarterly- 
count  rules;  thus,  absent  relief,  both  Full 
FCM/Full  BDs  and  notice  registrants  are 
subject  to  both  sets  of  rules  in 
connection  with  SFPs. 


•*  The  CFTC  implemented  notice  registration 
procedures  on  August  17,  2001  by  adopting  rules 
pursuant  to  Section  4f(a)(2)  of  the  CEA  (7  U.S.C. 
6f(a)(2)  (see  66  FR  43080  (August  17,  2001)).  The 
SEC  implemented  notice  registration  procedures  on 
August  21,  2001  by  adopting  rules  pursuant  to 
Section  15(b)(ll)  of  the  Exchange  Act  (15  U.S.C. 
78o(b)(ll)(A)(i)  (see  66  FR  45137  (August  27,  2001), 
Exchange  Act  Release  No.  44730  (August  21,  2001)). 

"  A  Notice  FCM  is  a  broker-dealer  that  registers 
with  the  CFTC  as  an  FCM  pursuant  to  section 
4f(a)(2)  of  the  CEA  (7  U.S.C.  6f(a)(2))  and  rules 
adopted  by  the  CFTC  (see  66  FR  43080  (August  1 7, 
2001)). 

"CEA  section  4fla)(4)(A)  (7  U.S.C.  6f[a)(4)(A)). 

' '  A  Notice  BD  is  an  FCM  or  IB  that  registers  with 
the  SEC  as  a  broker-dealer  pursuant  to  section 
15(b)(ll)  of  the  Exchange  Act  (15  U.S.C. 
78o(b)(ll){A)(i))  and  the  rules  adopted  by  the  SEC 
(see  66  FR  45137  (August  27,  2001).  Exchange  Act 
Release  No.  44730  (August  21,  2001)). 

'•Exchange  Act  section  15(b)(ll(B)  (15  U.S.C. 
78o(b)(ll)(B)). 


in.  The  Proposed  Rules 

The  proposed  rules  would  have 
required  that  all  firms  engaged  in  an 
SFP  business  make  certain  disclosures 
to  every  customer  that  places  an  order 
for  an  SFP  regarding  the  nature  and 
applicability  of  the  protections  that  may 
be  available  to  the  customer  pursuant  to 
the  segregation  requirements  of  the 
CEA,  or  the  provisions  of  Rule  15c3-3 
and  the  Securities  Investor  Protection 
Act  of  1970  ("SIPA").'9  The 
Commissions  also  proposed  new  rules 
that  would  have:  (1)  Permitted  a  Full 
FCM/Full  BD  to  choose  (or  let  its 
customers  choose)  whether  an  account 
in  which  SFPs  are  held  would  be  treated 
as  a  futures  account  subject  to  the 
segregation  requirements  of  the  CEA.  or 
as  a  securities  account  subject  to  Rule 
15c3-3  and  SIPA;  (2)  required  a  Full 
FCM/Full  BD  that  engages  in  an  SFP 
business  to  establish  written  policies 
stating  how  customer  SFP  positions 
would  be  held;  and  (3)  required  a  Full 
FCM/Full  BD  to  obtain  a  signed 
acknowledgment  from  each  SFP 
customer  stating  that  the  customer 
understands  that  the  account  will  not  be 
protected  under  the  alternative 
regulatory  scheme. 

The  CFTC  also  proposed  amendments 
to  CFTC  Rule  1.55  and  the  CFTC's  Part 
190  bankruptcy  rules,  and  the  SEC 
proposed  amendments  to  SEC  Rules 
15c3-3,  17a-3,  17a-4,  17a-5, 17a-7, 
17a-ll.  and  17a-13  ^°  that  were 
designed  to  eliminate  duplicative 
regulation  that  may  have  been 
applicable  to  Full  FCM/Full  BDs  and 
notice-registrants. 

IV.  Overview  of  the  Comments 
Received 

In  the  Proposal,  the  Commissions  not 
only  requested  comments  generally,  but 
also  specifically  solicited  comment 
about  a  number  of  issues,  including  the 
disclosure  document  requirements,  the 
acknowledgment  requirement,  the 
records  requirements,  whether  the 
di^rences  in  the  CEA  and  Exchange 
Act  customer  protection  rules  would 
cause  any  interested  party  to  be  placed 
at  a  disadvantage,  and  whether  firms 
should  be  allowed  to  change  the  type  of 
account  in  which  customer  SFPs  are 
held. 

The  Commissions  each  received  three 
comment  letters  on  the  Proposal  r^'  one 
from  the  National  Futures  Association 
("NFA"),  a  registered  futures 


>9  15U.S.C.  7Saaaetseq. 

^"17  CFR  240.15c3-3(a)(l).  240.17a-3.  240.17a- 
4.  240.17a-5,  240.17a-7.  240.17a-11.  and  240  178- 
13,  respectively. 

^'  Each  commenter  sent  substantially  the  same 
letter  to  the  CFTC  and  the  SEC. 
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association;  one  letter  submitted  jointly 
by  the  Futures  Industry  Association 
("FIA"),  which  is  a  trade  association 
that  represents  FCMs,  and  the  Securities 
hidustry  Association  ("SIA").  which  is 
a  trade  association  that  represents 
broker-dealers;  and  one  letter  submitted 
jointly  by  the  Chicago  Mercantile 
Exchange  {"CME")  and  the  Chicago 
Board  of  Trade  ("CBOT"),  which  are 
both  designated  contract  markets.  All  of 
the  commenters  supported  the  overall 
approach  of  the  rules  in  providing  Full 
FCM/Full  BDs  with  flexibility  in 
choosing  whether  customer  SFFs  will  be 
held  in  a  securities  accoimt  or  in  a 
futures  account.22  In  support  of  the 
Proposal,  commenters  stated,  among 
other  things,  that  the  proposed  approach 
would  be  protection  scheme  neutral  and 
woiild  allow  firms  to  utilize  the  most 
cost-effective  solutions  when 
determining  how  to  support  SFPs. 

On  the  omer  hand,  the  commenters 
uniformly  opposed  the  requirement  in 
the  proposed  rules  that  Full  FCM/Full 
BDs  obtain  signed  acknowledgments 
from  customers  stating  that  customers 
understand  that  accoimt  protections 
under  the  alternative  regulatory  scheme 
would  not  be  available  with  respect  to 
their  accoimts.  The  commenters 
questioned  the  need  for  such  a 
requirement  and  expressed  concerns 
about  the  costs  and  burdens  of 
complying  with  this  requirement. 

V.  Final  Rules  and  Rule  Amendments 

A.  General  ' 

The  Commissions  have  carefully 
reviewed  the  comments  received,  and 
have  determined  generally  to  adopt  the 
rules  as  they  were  proposed,  except  that 
the  proposed  requirement  that  Full 
FCM/Full  BDs  obtain  a  signed 
acknowledgment  from  each  SFF 
customer  has  not  been  adopted.  In 
addition,  the  Commissions  have  made 
certain  technical  and  clarifying  changes 
to  the  proposed  rules  based  upon  the 
specific  comments  that  have  been 
received.  Each  of  these  changes  from  the 
rules  as  proposed  are  discussed 
below.23 


2' However,  one  commenter  stated  that  although 
the  proposed  rule  amendinents  appeared  to  be 
flexible.  Full  FCM/Full  BDs  would  likely  be 
compelled  to  carry  SFPs  in  securities  accounts  due 
to  operational  difficultiet  that  would  be  created  if 
the  proposed  customer  margin  rules  published  for 
comment  on  October  4,  2001  were  adopted  by  the 
Commissions.  See  Customer  Margin  Rules  Relating 
to  Security  Futures.  66  FR  50719  (October  4.  2001), 
Exchange  Act  Release  No.  44853  (September  26, 
2001). 

'^The  first  five  pages  of  NFA's  comment  letter 
provide  further  background  and  historical 
perspective  upon  the  customer  fund  protection 
firameworks  of  the  futures  and  securities  industries. 
This  letter  may  be  accessed  through  the  CFTC's 


The  new  rules  and  amendments  are 
intended  to  prevent  conflicting  or 
duplicative  regulation  with  relation  to 
certain  customer  protection, 
recordkeeping,  and  other  ndes.  They 
were  designed  to  satisfy  requirements  of 
the  CEA  and  the  Exchange  Act  that  the 
CFTC  and  SEC  consult  with  each  other 
and  issue  such  rules,  regulations,  or 
orders  as  are  necessary  to  avoid 
duplicative  or  conflicting  rules 
applicable  to  Full  FCM/Full  BDs  with 
respect  to  the  treatment  of  customer 
funds,  securities,  or  property, 
maintenance  of  books  and  records, 
financial  reporting,  or  other  financial 
responsibility  rules,  involving  SFFs.^* 

B.  Amendments  to  CFTC  Rule  1.55— 
Distribution  of  Risk  Disclosure 
Statements  by  FCMs 

CFTC  Rule  1.55  sets  forth  the  general 
risk  disclosure  obligations  of  FCMs  and 
IBs.  New  paragraph  (h)  requires  FCMs  to 
comply  with  the  new  disclosure 
obligations  relating  to  SFPs  that  are  set 
forth  in  new  CFTC  Rule  41.41.25  jhe 
CFTC  received  no  comments  concerning 
new  paragraph  (h)  of  CFTC  Rule  1.55 
and  has  adopted  Uiis  paragraph  as  it  was 
proposed. 

In  its  comment  letter,  NFA 
recommended  that  CFTC  Rule  1.55  be 
further  amended  to  clarify  that  the 
existing  basic  risk  disclosure  obligations 
that  apply  to  FCMs  and  IBs  do  not  apply 
with  respect  to  customers  who  trade 
only  SFPs  and  whose  positions  are 
being  held  in  sectuities  accounts. 
According  to  NFA,  these  customers  will 
be  required  by  its  rules  and  the  rules  of 
the  National  Association  of  Secmities 
Dealers  ("NASD")  to  be  provided  with 
a  "imiform  disclosure  statement"  that 
"will  contain  all  of  the  disclosures  that 
are  ctirrently  required  [under  CFTC] 
Rule  1.55."  26 

The  CFTC  fully  supports  the  adoption 
of  a  model  disclosine  document  that 
will  contain  all  of  the  disclosures  set 
forth  under  existing  CFTC  Rule  1.55  and 
commends  the  efforts  of  NFA  and  NASD 
in  developing  such  a  document. 
Because  a  customer  whose  only  futtues 
trading  involves  SFPs  will  receive  a 
model  disclosure  document  in 
accordance  with  NFA  and  NASD  rules, 
and  such  dociunent  will  include  the 
basic  risk  disclosuxes  required  by  CFTC 


Rule  1.55,  the  CFTC  agrees  that  it  is  not 
necessary  for  this  tjrpe  of  customer  to  be 
given  a  separate  risk  disclosure 
statement  including  the  language  set 
forth  in  CFTC  Ride  1.55(b).  Because 
CFTC  Rule  1.55(a)(1)  states  that  the 
basic  risk  disclosure  obligations  set 
forth  therein  apply  to  an  FCM  or  IB  only 
with  respect  to  a  commodity  futures 
account  for  a  customer,  however,  the 
CFTC  does  not  believe  that  further 
amendment  of  the  text  of  CFTC  Rule 
1.55  is  necessary  to  achieve  the  result 
recommended  by  NFA.  Customers  of  an 
FCM  or  IB  whose  only  futures  trading 
activity  involves  SFPs  that  are  held  in 
a  securities  account  are  not  required 
under  existing  rules  to  receive  the  basic 
risk  disclosure  statement  for  futures 
under  CFTC  Rule  1.55.27 

C.  Rule  41.41  and  Paiaffaph  (o)  of  Rule 
15C3-3 

1.  Where  SFPs  May  Be  Held 

Paragraph  (a)  of  new  CFTC  Rule  41.41 
and  corresponding  paragraph  (o)(l)  of 
Rule  15C3-3  allow  a  Full  FCM/Full  BD 
to  hold  customer  SFPs  in  either  a 
futures  account  or  a  securities 
account. 28  Under  the  final  rules,  a  Full 
FCM/Full  BD  may  choose  either  to 
maintain  all  customer  SFPs  in  futures 
accoimts,  all  customer  SFPs  in 
securities  accounts,  or  some  customers' 
SFP  positions  in  futures  accounts  and 
other  customers'  SFP  positions  in 
securities  accounts.  One  commenter 
suggested  that  the  Commissions  clarify 
whether  a  Full  FCM/Full  BD  may  allow 
a  customer  to  hold  certain  SFPs  in  a 
securities  accoimt  and  other  SFPs  in  a 
futures  account.  The  commenter 
contended  that  a  customer  that  is 
employing  various  trading  strategies 
may  want  this  type  of  flexibility. 
Accordingly,  the  CFTC  has  revised  Rule 
41.41(a)(1)  to  specifically  provide  that  a 
FuU  FCM/Full  BD  may  hold  all  of  a 
customer's  SFPs  in  a  fiitures  account  or 


Web  site  at  http://www.cfc.gov/files/foia/ 
commentOl/foicfOl  19c002.pdf. 

^*  See  note  7. 

25  The  Proposal  designated  the  CFTC's  security 
futures  products  accounts  rule  as  Rule  41.42. 
However,  because  the  CFTC  is  adopting  this  rule 
and  the  rules  pertaining  to  customer  mai^  as 
Subpart  E  of  Part  41 ,  the  CFTC  has  redesignated 
Rule  41.41  as  Rule  41.3  and  adopted  the  SFP 
accounts  rule  as  Rule  41.41. 

2»  See  NFA  Letter,  pps.  6-7. 


"  As  stated  in  the  Proposal,  66  FR  50785  at 
50795,  the  CFTC  reiterates  that  if  the  model 
disclosure  document  incorporates  a  discussion  of 
the  s^regation  requirements  and  SIPA  as  required 
under  Rule  41.41,  the  CFTC  will  not  require  the 
discussion  to  be  set  forth  in  a  separate  risk 
disclosure  document.  NFA  supported  this  aspect  of 
the  proposal. 

"The  terms  "futures  account"  and  "securities 
account"  are  defined  in  new  paragraphs  (w)  and 
(ww)  of  CFTC  Rule  1.3,  and  corresponding 
paragraphs  (a)(lS)  and  (a)(14)  of  Rule  15c3-3.  The 
Commissions  did  not  receive  any  comments 
concerning  these  definitions  in  response  to  the 
Proposal. 

Separately,  CFTC  Rule  41.4(f)  clarifies  that 
money,  securities,  or  property  held  to  margin, 
guarantee  or  secure  SFPs  held  in  a  futures  account 
are  subiect  to  the  segregation  requirements  of 
Section  4d  of  the  CEA  (7  U.S.C.  6d).  No  comments 
were  received  regarding  this  provision,  and  it  has 
been  adopted  as  proposed. 
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in 'a  securities  account,  or  may  hold 
some  of  the  customer's  SFPs  in  a 
securities  account  and  other  of  the  same 
customer's  SFPs  in  a  futures  account. 
Paragraph  (o)  of  Rule  15c3-3  also 
permits  a  Full  FCM/Full  BD  to  hold  a 
customer's  SFPs  in  a  futures  account 
and,  at  the  same  time,  hold  other  SFPs 
for  the  same  customer  in  a  securities 
accoimt.  However,  the  firm's  records 
must  clearly  indicate  the  type  of 
account  in  which  each  position  is  held. 

One  commenter  stated  that 
"customers  who  are  given  a  choice  [as 
to  account  type]  should  make  that 
election  in  writing."  As  discussed 
below,  the  Commissions  have 
determined  not  to  require  a  written 
customer  acknowledgment  stating  that 
the  customer  understands  that  the 
account  will  notbe  protected  under  the 
alternative  regulatory  scheme.  The 
Commissions  believe  that  a  Full  FCM/ 
Full  BD  that  provides  its  customers  with 
a  choice  of  account  type  should  have 
discretion  as  to  the  manner  in  which  a 
customer  may  elect  the  type  of  account 
in  which  SFPs  will  be  held  and  how 
that  election  will  be  evidenced.       

As  proposed,  paragraph  (a)(2)  of  CFTC 
Rule  41.41  and  corresponding  paragraph 
(o)(l)(ii)  of  Rule  15c3-3  would  have 
required  a  Full  FCM/Full  BD  to 
establish  written  policies  describing 
whether  customer  SFPs  and  any 
customer  assets  used  to  margin  them 
will  be  held  in  a  futures  account  or  a 
secmities  account.2»  One  commenter 
objected  to  the  use  of  the  term  "policy," 
suggesting  that  this  term  implies 
objective  standards  that  may  not  be 
realistic  in  practice,  and  that  firms 
might  wish  to  exercise  discretion  with 
respect  to  the  tjrpe  of  account  in  which 
SFPs  will  be  held  based  on  relevant 
considerations  specific  to  each 
customer.  Use  of  the  term  "policy"  was 
not  intended  to  limit  a  firm's  discretion. 
Instead,  this  requirement  was  intended 
to  compel  firms  to  focus  on  establishing 
and  documenting  policies,  procedures 
and  processes  to  be  appli^  when 
customers  seek  to  open  accounts  for 
trading  SFPs  or  to  add  SFPs  to  their 
existing  portfolio.  Accordingly,  CFTC 
Rule  41.41(a)(2)  and  Rule  15c3- 
3(o)(l)(ii),  as  adopted,  require  Full 
FCM/Full  BDs  30  to  establish  written 


»To  the  extent  that  a  Full  PCM/Full  BD  allows 
a  customer  to  choose  the  account  type,  this  includes 
ftolicies  regarding  the  process  by  which  a  customer 
may  elect  the  type  or  types  of  account(s)  in  which 
SFPs  will  be  held  (including  the  procedure  to  be 
followed  if  a  customer  foils  to  make  an  election  of 
account  type). 

^°  NFA  suggested  a  technical  change  to  CFTC 
Rule  41.41(a)(2)  to  make  clear  that  the  reference 
therein  to  "FCM"  that  is  fiiUy  registered  with  the 
CFTC  pursuant  to  CEA  Section  4(a)(1).  The  CFTC 
notes  that  the  other  type  of  FCM,  i.e.,  a  Notice  FCM, 


policies  or  procedures  for  determining 
whether  customer  SFPs  (together  with 
any  associated  customer  margin)  will  be 
held  in  a  futures  account  and/or  a 
securities  account.  If  a  firm  permits  only 
certain  customers  to  make  an  election  as 
to  account  type,  the  firm's  written 
policies  or  procedures  must  clearly 
explain  which  customers  may  or  may 
not  make  an  election. 

2.  Requirements  for  Accepting  Customer 
SFP  Orders 

Paragraph  (b)  of  Rule  41.41  and 
corresponding  paragraph  (o)(2)  of  Rule 
15c3-3  set  forth  a  number  of 
requirements  that  a  firm  must  meet 
before  it  accepts  the  first  order  for  an 
SFP  from  or  on  behalf  of  a  customer. '' 
Firms  that  do  not  engage  in  an  SFP 
business  with  or  for  customers  will  not 
be  affected  by  these  requirements. 

a.  Disclosure  Document  Requirements 

The  disclosure  obligations  set  forth  in 
CFTC  Rule  41.41(b)  and  Rule  15c3- 
3(o)(2)  have  been  adopted  as  proposed. 
Paragraph  (b)  of  CFTC  Rule  41.41  and 
corresponding  paragraph  (o)(2)  of  Rule 
15c3-3  establish  certain  disclosure 
requirements  that  apply  to  a  firm  that 
accepts  customer  SFP  orders.  The 
Commissions  view  these  disclosure 
requirements  as  essential  to  address 
potential  customer  confusion  regarding 
the  nature  of  SFPs  and  the  protections 
afforded  to  customers  trading  such 
products  pursuant  to  the  different  rules 
of  the  Commissions.  Specifically,  these 
paragraphs  require  any  firm  that  accepts 
customer  SFP  orders,  including  any 
Notice  FCM  or  Notice  BD,  to  provide 
each  SFP  customer  with:  (1)  A 
description  of  the  protections  afforded 
futures  accounts  under  section  4d  of  the 
CEA  and  securities  accounts  under  Rule 
15c3-3  and  SIPA;  (2)  a  statement 
indicating  whether  a  customer's  SFPs 


does  not  have  any  discretion  in  determining  where 
SFPs  may  be  held.  A  Notice  FCM  may  hold  SFPs 
only  in  a  securities  account.  See  CFTC  Rule 
41.41(a)(1).  Accordingly,  CFTC  Rule  41.41(a)(2), 
which  requires  FCMs  to  establish  policies  or 
procedures  for  determining  where  SFPs  can  be  held 
applies  only  to  FCMs  that  are  fully  registered  under 
CEA  Section  4f(a)(l).  Nevertheless,  in  the  interest 
of  providing  clarity  in  the  rules,  the  CFTC  has 
incorporated  the  change  suggested  by  NFA  and, 
thus,  CFTC  Rule  41.41(a)(2).  as  adopted,  provides 
that  the  requirement  for  establishing  written 
policies  or  procedures  applies  only  to  Full  FCM/ 
Full  BDs.  No  corresponding  change  has  been  made 
to  Rule  15c3-3(o)(l)(ii),  which  was  organized 
differently,  and  makes  clear  that  the  requirement  for 
establishing  written  policies  or  procedures  applies 
only  to  Full  FCM/Full  BDs. 

''  The  Proposal  referred  to  requirements  that  a 
firm  would  be  required  to  meet  before  accepting  an 
SFP  order  bom  a  customer.  The  Commissions  have 
adopted  language  that  makes  clear  that  these 
requirements  are  to  be  met  before  accepting  the  first 
SFP  order  from  a  customer  and  need  not  be 
repeated  for  each  SFP  order. 


will  be  held  in  a  futures  account  or  in 
a  securities  account  and  whether 
customers  will  be  permitted  to  make  or 
change  an  election  concerning  account 
type;  and  (3)  a  statement  that  the 
protections  provided  by  the  alternative 
regulatory  framework  will  not  be 
available  in  connection  with  that 
account. 

Firms  are  not  required  to  furnish  a 
disclosure  document  to  every  customer. 
The  disclosure  document  is  required  to 
be  provided  otdy  to  customers  that 
place  orders  for  SFPs.  This  disclosure 
document  may  be  provided  to  a 
customer  either  when  an  account  is 
opened  or  at  some  later  date  when  the 
customer  expresses  an  interest  in 
engaging  in  SFP  transactions,  but  it 
must  be  provided  before  the  customer's 
first  order  to  buy  or  sell  an  SFP  is 
accepted  by  the  firm. 

The  new  rules  do  not  prescribe 
specific  language  for  the  required 
disclosures. ^2  f^  fjmj  may  prepare  its 
own  disclosure  statement  or  it  could  use 
a  model  disclosure  statement.^^  Further, 
these  disclosures  may  be  provided  to 
customers  in  one  or  more  documents. 

New  paragraphs  (b)(2)  of  CFTC  Rule 
41.41  and  (o)(2)(ii)  of  Rule  15c3-3  allow 
a  transferee  firm  that  receives  a 
transferred  customer  account  with  an 
open  SFP  position  to  accept  an  order 
from  the  customer  as  long  as  the  firm 
provides  the  customer,  no  later  than  ten 
business  days  after  the  account  is 
transferred,  with  the  following 
statements:  (1)  A  statement  indicating 
whether  a  customer's  SFPs  will  be  held 
in  a  futures  account  and/or  a  securities 
accoimt  and  whether  the  firm  permits 
customers  to  make  or  change  an  election 
of  account  type;  and  (2)  a  statement  that, 
with  respect  to  the  customer's  SFPs  that 
are  held  in  a  securities  account  or  a 
futures  account,  the  alternative 
regulatory  scheme  is  not  available  to  the 
customer  in  connection  with  that 
account.'*  This  exception  will  allow 
customers  with  open  positions  to  close 
out  those  positions,  if  necessary,  by 
allowing  firms  to  accept  an  order  from 
that  customer  even  if  the  receiving  firm 


"  The  Commissions  requested  comment  on 
whether  the  rules  should  mandate  specific  language 
to  be  included  in  the  disclosure  document.  None  of 
the  commenters  suggested  that  any  specific 
disclosure  language  be  required. 

'^  A  group  of  industry  participants,  including  the 
NFA  and  the  NASD,  is  developing  a  uniform 
disclosure  statement,  See  note  26  and 
accompanying  text. 

"  Firms  may  provide  these  statements  to  the 
customer  prior  to  the  transfer  {e.g..  in  the  case  of 
a  transfer  initialed  by  the  customer,  the  required 
disclosures  may  be  provided  to  the  customer  when 
the  customer  initiates  the  transfer  request). 
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has  not  yet  provided  the  disclosiire 
statements  to  the  customer. 

However,  as  discussed  more  fully  in 
section  V.C.3.  below  titled  "Changes  in 
Accoimt  Type,"  where  a  customer's 
account  type  changes  as  a  result  of  the 
transfer,  new  paragraphs  (c)(2)  of  CFTC 
Ride  41.41  and  (o)(3)(ii)  of  Rule  15c3- 
3  require  that  the  firm  provide  the 
disclosures  described  above  regarding 
paragraphs  (b)(2)  of  CFTC  Rule  41.41 
and  (o)(2)(ii)  of  Rule  15c3-3,  plus 
additional  disclosures  describing  the 
protections  afforded  to  futures  accoimts 
under  section  4d  of  the  CEA  and  the 
protections  afforded  to  securities 
accounts  under  Rule  15c3-3  and  SIPA, 
at  least  ten  days  prior  to  the  effective 
date  of  the  transfer.  This  prior 
notification  and  disclosure  will  provide 
the  customer  with  information 
necessary  to  make  an  informed  decision 
regarding  accoimt  type  and  an 
opportimity  to  transfer  the  account  to 
another  firm  that  provides  the  type  of 
account  with  the  regulatory  protections 
the  customer  would  prefer.  If  the 
customer's  accoimt  type  will  not  change 
as  a  result  of  the  transfer,  this  prior 
notice  is  uimecessary  and,  pursuant  to 
paragraphs  (b)(2)  of  CFTC  Rule  41.41 
and  {o)(2)(ii)  of  Rule  15c3-3,  the  firm 
may  provide  the  disclosures  to  the 
customer  subsequent  to  the  transfer. 

b.  Customer  Acknowledgments 

Proposed  paragraph  (b)(2)  of  CFTC 
Rule  41.41  and  corresponding  proposed 
paragraph  (o)(2)(ii)  of  Rule  15c3-3 
would  have  required  that  a  Full  FCM/ 
Full  BD  obtain  a  signed 
acknowledgment  from  a  customer  before 
the  firm  could  accept  an  order  for  an 
SFP  from  that  customer,  whereby  the 
customer  would  affirm  his  or  her 
understanding  that  the  accoimt  would 
not  be  protected  under  the  alternative 
regulatory  scheme.  The  proposed  rules 
would  not  have  required  that  notice 
registrants  obtain  this  acknowledgment 
from  customers  because  they  are  subject 
to  only  one  customer  protection 
regulatory  scheme. ^^ 

All  three  comment  letters  received  in 
response  to  the  Proposal  opposed  the 
requirement  to  obtain  a  signed 
acknowledgment  from  customers. 
Generally,  the  commenters  opposed  the 
requirement  to  obtain  a  signed 
acknowledgment  because  they  believe  it 
to  be  an  imnecessary  and  overly 
burdensome  method  of  ensuring  that  the 
customer  received  and  understood  the 
required  disclosures.  Further,  one 
commenter  contended  that  Full  FCM/ 
Full  BDs  are  not  presently  required  to 
provide  disclosures  to  their  customers 


to  identify  the  protections  afforded  by 
different  regulatory  regimes,  nor  are 
they  required  to  obtained  signed 
acknowledgments  from  their 
customers. 38  This  commenter  also 
stated  that  requiring  Full  FCM/Full  BDs 
to  obtain  signed  acknowledgments  from 
customers,  while  not  imposing  the  same 
requirement  on  notice-registered  firms, 
"has  the  effect  of  penalizing  Full  FCM/ 
Full  BDs  vis  a  vis  notice  registrants 
because  the  cost  and  staff  time  required 
to  administer  and  enforce  the 
acknowledgment  policy  would  be 
overly  burdensome."  ^^  The 
Commissions  have  reconsidered  the 
customer  acknowledgment  requirement 
in  light  of  the  comments  received  and 
have  determined  not  to  adopt  such  a 
requirement.38  The  requirements  that 
firms  provide  each  customer  with 
disclosures  before  effecting  any 
transactions  for  that  customer  ^^  and 
that  Full  FCM/Full  BDs  establish  the 
above-described  written  policies  should 
suffice  to  make  customers  aware  of  the 
protections  of  customer  funds  afforded 
by  segregation  under  the  CEA  and  those 
provided  by  Rule  15c3-3  and  SIPA. 

3.  Changes  in  Account  Type 

New  paragraph  (c)  of  CFTC  Rule  41.41 
and  corresponding  paragraph  (o)(3)  of 
Rule  15c3-3  set  forth  the  general  rule 
that  a  firm  may  change  the  type  of 
account  in  which  customer  SFPs  are 
held.  This  change  of  account  type  may 
be  made  pursuant  to  a  customer's 
request,  or  it  may  be  initiated  by  the 
firm.'*"  Regardless  of  whether  the 
customer  or  the  firm  initiated  the 
change,  the  firm  must  create  a  record 
concerning  the  change  and  notify  the 
customer  in  writing  of  the  date  that  the 
change  will  become  effective. 

While  all  of  the  commenters 
supported  the  paragraph  that  allowed 
firms  the  ability  to  change  a  customer's 
account  type,  two  of  the  commenters 
objected  to  the  requirement  that  a  firm 
must  obtain  a  written  acknowledgment 
from  the  customer  before  changing  the 


'5  See  notes  through  and  accompanying  text. 


"^  See  CME/CBOT  Letter,  p.  3. 

'•  W. 

^x  When  it  considered  adopting  the  final  rules,  the 
SEC  also  noted  that  the  acknowledgement 
requirement  could  be  misconstrued  against 
customers  and.  therefore,  should  not  be  adopted  as 
proposed. 

J"  The  Commissions  have  clarified  that  when  an 
account  is  transferred  and  a  customer's  account 
tvpe  will  change  as  a  result  of  that  transfer,  the 
required  disclosures  must  be  provided  to  the 
customer  at  least  ten  days  before  the  effective  date 
of  the  transfer  to  allow  the  customer  time  to  move 
the  account  to  another  firm  (See  infra  note  and 
accompanying  text). 

*°  As  discussed  above,  a  firm  would  be  required 
to  establish  procedures  as  to  whether  and  when  a 
customer  or  firm  could  change  the  account  type  (see 
section  C.  1 .  above). 


customer's  account  type.^^  These  two 
commenters  contended  that  this 
requirement  "is  overly  burdensome"  *^ 
and  "effectively  vests  in  the  customer 
*  *  *  the  ability  to  choose  the  type  of 
account  in  which  the  customer's 
security  futures  products  are  held."  *^ 
As  stated  above,  the  Commissions  have 
determined  not  to  require  that  a  firm 
obtain  a  signed  acknowledgment  from  a 
customer  prior  to  accepting  the  first  ^FP 
order  from  or  on  behalf  of  that  customer, 
and  have  also  determined  not  to  require 
that  a  firm  obtain  a  signed  customer 
acknowledgment  before  changing  the 
customer's  account  type. 

Tlie  amendments  now  require  that  a 
firm  notify  a  customer  in  writing  of  the 
effective  date  of  a  change  of  account 
type,  and  provide  the  customer  with  the 
same  statements  specified  in  the  new 
CFTC  Rule  41.41(b)(1)  and  Rule  15c3- 
3(o)(2)(i)  disclosure  document 
requirements,^  no  less  than  ten 
business  days  prior  to  that  effective 
date.  This  requirement  was  incorporated 
so  that,  in  the  absence  of  the  proposed 
acknowledgment  requirement,  a 
customer  is  notified  of  which  regulatory 
regime  is  applicable  to  the  account. 
These  rules  also  will  apply  if  a 
customer's  account  type  changes  as  part 
of  a  bulk  transfer  of  accounts. 

One  conunenter  stated,  "[cjustomers 
should  be  given  adequate  notice  so  they 
can  move  their  accounts  or  positions  to 
another  firm  if  they  do  not  want  to 
change  account  types.  "^*  The  required 
prior  notification  should  provide  the 
customer  with  time  to  move  the  account 
to  another  firm  if  the  customer  objects 
to  the  change  of  account  tjrpe. 

One  commenter  objected  to  the 
requirement  that  a  firm  provide  the 
customer  with  a  second  written  notice, 
subsequent  to  the  change  of  account 
type,  of  the  date  an  account-type  change 
became  effective.**  This  commenter 
contended  that  prior  notice  of  a  change 
of  account  type  should  be  sufficient, 
and  that  a  customer  troubled  by  the 
change  could  close  the  account  and  do 
business  elsewhere.*^  The  Commissions 


<'  See  infra  notes  and 

*2  See  CME/CBOT  Letter,  p.  4. 

<3See  FIA/SIA  Letter,  p.  3. 

*'*  Specifically,  a  customer  must  receive  (1)  a 
description  of  the  protections  afforded  futures 
accounts  under  section  4d  of  the  CEA  and  securities 
accounts  under  Rule  15c3-3  and  SIPA;  (2)  a 
statement  indicating  whether  a  customer's  SFPs 
will  be  held  in  a  futures  account  or  in  a  securities 
account  and  whether  customers  will  be  permitted 
to  make  or  change  an  election  concerning  account 
type;  and  (3)  a  statement  that  the  protections 
provided  by  the  alternative  regulatory  framework 
will  not  be  available  with  respect  tc  that  account. 

"SeeNFALetter,  p.  8. 

*8  See  CME/CBOT  Letter,  p.  4. 

"Id. 
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have  eliminated  the  requirement  that  a 
firm  notify  a  customer,  subsequent  to 
the  change  of  account  type,  of  the  actual 
date  of  the  change  of  account  type 
because  the  prior  notification  will 
include  the  effective  date  of  the  change 
of  account  type. 

If  a  Full  FCM/Full  BD  initiates  a 
change  of  account  type,  it  should 
consider  the  effect  of  its  choices  on  its 
customers  and  the  criteria  used  to  make 
these  choices  in  light  of  its  obligations 
under  the  CEA,  Exchange  Act,  and 
applicable  self-regulatory  organization 
rules.*8 

D.  Recordkeeping  Requirements 

The  final  rules  adopted  by  the 
Commissions  provide  that  the  specific 
recordkeeping  requirements  under  the 
CEA  and  the  Exchange  Act  for  SFPs  be 
determined  by  the  type  of  accoimt  in 
which  the  SFPs  are  held.  Thus,  new 
paragraph  (d)  of  CFTC  Rule  41.41 
provides  that  the  CFTC's  recordkeeping 
rules  do  notapply  to  SFP  transactions 
and  positions  in  a  securities  account 
(provided  that  the  SEC's  recordkeeping 
rules  apply  to  those  transactions  and 
positions).  Corresponding  paragraph  (f) 
of  Exchange  Act  Rule  17a-3  provides 
that  SEC  Rule  17a-3  does  not  apply  to 
SFP  transactions  and  positions  in  a 
futures  account  (provided  that  the 
CFTC's  recordkeeping  rules  apply  to 
those  transactions  and  positions).'*^ 
These  rules  are  designed  to  address  the 
Commissions'  obligations  to  avoid 
duplicative  or  conflicting  regulations 
relating  to  the  maintenance  of  books  and 
records  involving  SFPs. 

These  final  rules  do  not  exempt  firms 
from  the  books  and  records  rules  with 
relation  to  general  firm  records  that  do 
not  relate  to  SFP  transactions  or 
positions  (e.g.,  the  firm's  general  ledger 
or  corporate  organization  documents). 
Full  FCM/Full  BDs  presently  must 
comply  with  both  the  CFTC's  and  the 
SEC's  books  and  records  rules  and  may 
presentiy  maintain  one  set  of  general 
firm  records  to  comply  with  both  sets  of 
rules.  The  Commissions  intend  that  the 
changes  to  the  books  and  records  rules 
will  eliminate  any  duplicative 
requirements  applicable  to  an  SFP 
because  of  the  fact  that  it  is  both  a 
security  and  a  future.  However,  Full 


""See e.g..  NASD  Rule  2110  and  NYSE  Rule  2401. 
Generally,  firms  may  initiate  a  change  of  account 
type  for  any  reason,  provided  it  does  not  violate  the 
CEA,  Exchange  Act,  and  self-regulatory 
organization  rules. 

*^  Because  many  of  the  record  retention 
obligations  in  Exchange  Act  Rule  17a— 4  are 
dependant  on  the  obligation  to  create  the  record 
under  Exchange  Act  Rule  17a-3,  the  relief  provided 
in  paragraph  (f)  of  Rule  17a-3  will  also  relieve  firms 
from  certain  Rule  17a-4  record  retention 
obligations. 


FCM/Full  BDs  should  maintain  general 
firm  records  for  SFPs  in  the  same 
manner  that  they  would  under  the 
present  regulatory  landscape. 

The  Commissions  solicited  comment 
in  the  Proposal  regarding  certain 
differences  between  the  CEA  and 
Exchange  Act  (specifically.  Rules  17a-3 
and  17a-4)  recordkeeping 
requirements.^"  All  of  the  commenters 
expressed  the  view  that  application  of 
the  Commissions'  recordkeeping 
requirements  should  be  determined  by 
the  type  of  accoimt  in  which  the  SFPs 
are  held.  However,  one  commenter 
suggested  that  CFTC  Rule  41.41(d) 
specifically  identify  the  recordkeeping 
rules  under  the  CEA  that  will  apply  to 
SFPs  held  in  a  futures  account.  To 
address  this  comment,  the  language  in 
CFTC  Rule  41.41(d)  was  modified  to 
provide  more  clarity.  The  rule  now 
states  that  the  CFTC's  recordkeeping 
requirements  set  forth  in  CFTC  Rules 
1.31, 1.32. 1.35, 1.36. 1.37,  4.23,  4.33, 
18.05  and  190.06  shall  apply  to  SFP 
transactions  and  positions  in  a  futures 
account  and  the  SEC's  recordkeeping 
rules  (e.g.,  Exchange  Act  Rule  17a-3  and 
1 7a-4)  shall  apply  to  SFP  transactions 
and  positions  in  a  securities  account. 

E.  Customer  Account  Statements 

Generally,  FCMs  must  send  account 
statements  to  customers  monthly, ^^ 
whereas  broker-dealers  must  send 
account  statements  to  customers  on  a 
quarterly  basis.^^  Further,  customer 
account  statement  requirements  for 
broker-dealers  are  generally  set  by 
securities  industry  self-regulatory 
organization  rules.  The  Commissions 
believe  that  application  of  the  specific 
customer  accoimt  statement  delivery 
requirements  under  the  CEA  and 
Exchange  Act  should  be  determined  by 
the  type  of  account  in  which  SFPs  are 


^0  As  noted  in  the  Proposal.  CFTC  Rule  1.31  (17 
CFR  1.31)  requires  that  all  books  and  records 
required  to  be  kept  by  an  FCM  must  be  kept  for  a 
period  of  five  years  from  the  date  thereof,  and 
further,  that  the  required  books  and  records  may  be 
stored  on  micrographic  or  electronic  storage  media 
unless  the  documents  are  trading  cards  or  other 
documents  on  which  trade  information  is  originally 
recorded  in  writing,  whereas  certain  records 
required  to  be  preserved  pursuant  to  the  Exchange 
Act  Rule  17a-4  (17  CFR  240.17a-4)  must  be  held 
for  either  three  or  six  years,  depending  upon  the 
particular  record. 

5'  17  CFR  1.33(a).  FCMs  may  send  a  quarterly 
statement  if  the  account  has  neither  open  positions 
at  the  end  of  the  statement  period  nor  any  changes 
to  the  account  balance  since  the  prior  statement 
period. 

52  See  e.g..  Exchange  Act  Rule  15c3-2  (17  CFR 
240.15C3-2)  and  NYSE  Rule  409.  However,  in  some 
cases  broker-dealers  must  send  account  statements 
to  customers  more  frequently  [see.  e.g.,  NYSE  Rule 
730),  and,  as  a  general  business  practice,  most 
broker-dealers  send  a  monthly  statement  to  each 
customer  whose  account  has  experienced  activity 
during  that  month. 


held.  Accordingly,  new  paragraph  (e)  of 
Rule  41.41  provides  that  the  CFTC's 
reporting  requirements,  set  forth  in  CEA 
Rules  1.33  and  1.46,^^  shall  not  apply  to 
SFP  transactions  and  positions  in  a 
securities  account. 

F.  Confirmations 

The  Commissions  requested  comment 
on  the  application  to  transactions  in 
SFPs  of  their  confirmation  rules.  Rule 
10b- 10  under  the  Exchange  Act  and 
Rule  1.33(b)  under  the  CEA.  All  three 
commenters  stated  that  confirmation 
requirements  should  follow  from  the 
type  of  account  in  which  SFPs  are 
carried.  As  noted  above,  new  CFTC  Rule 
41.41(e)  provides  that  CEA.Rule  1.33. 
which  includes  confirmation  statement 
requirements,  shall  not  apply  to  SFP 
transactions  and  positions  carried  in  a 
securities  account.  On  May  31,  2002  the 
SEC  separately  proposed  amendments 
to  its  Rule  lOb-10,^*  and  issued  an 
order  to  temporarily  exempt  firms 
carrying  SFPs  in  futures  accounts  from 
SEC  Rule  lOb-10  until  appropriate 
amendments  to  Exchange  Act  Rule  10b- 
10  and  a  new  Rule  lld2-l  could  be 
adopted  by  the  SEC."'^  The  SEC  adopted    .. 
amendments  to  Exchange  Act  Rule  10b- 
10  and  new  Rule  lld2-l  on  August  27. 
2002.56 

G.  CFTC  Bankruptcy  Treatment: 
Amendments  to  Part  190 

The  proposed  amendments  to  Part 
190  were  intended  to  make  clear  that  a 
customer  that  is  trading  SFPs  that  are 
held  in  a  securities  account  at  a  broker- 
dealer  would  not  be  entitled  to  benefit 
from  the  priority  treatment  Part  190 
affords  to  customers  in  the  event  of 
insolvency  of  the  FCM.  The  proposed 
amendments  would  have  excluded  from 
the  definition  of  "specifically 
identifiable  property,"  security  futures 
products  and  any  property  received  to 
margin,  guarantee  or  secure  such 
positions  held  in  a  securities  account. 
Thus,  SFP  positions  and  associated 
margin  held  in  such  accounts  would 
have  been  excluded  from  the  net  equity 
calculation  and  the  definition  of 
"customer  property."  Consistent  with 
these  changes,  claimants  would  have 
been  required  to  signify  on  their  proof 
of  claim  form  whether  SFP  positions  are 
held  in  a  securities  or  futures  account. 

NFA  was  the  only  commenter  to 
address  this  issue  and  it  supported  the 
proposed  rule  changes,  which  the  CFTC 


"17  CFR  1.33  and  1.46. 

"67  FR  39647  ((une  10,  2002).  Exchange  Art 
Release  No.  46014  (May  31.  2002) 

"67fR  39752  ()une  10.  2002).  Exchange  Act 
Release  No.  46015  (May  31.  2002). 

5* Exchange  Act  Release  No.  46471  (.September  6, 
2002). 
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has  determined  to  adopt  as  proposed. 
NFA  also  stated  that  the  CFTC  should 
seek  corresponding  changes  to  the 
Bankruptcy  Code.  The  CFTC  will  take 
the  latter  conunent  under  advisement 
for  possible  further  legislative 
recommendations,  but  the  CFTC  does 
not  believe  that  Bankruptcy  Code 
amendments  are  necessary  before  SFP 
trading  may  conunence. 

H.  Arbitration 

The  Commissions  did  not  address  the 
issue  of  arbitration  in  the  Proposal. 
Nevertheless.  NFA  commented  that 
SFPs  carried  in  securities  accounts 
should  not  be  subject  to  the  CFTC's 
general  rule  that  prohibits  the  use  of 
pre-dispute  arbitration  agreements  as  a 
condition  of  doing  business.  NFA  stated 
that  maintaining  this  prohibition  with 
respect  to  SFPs  carried  in  securities 
accounts  would  be  inconsistent  with  the 
longstanding  and  accepted  practice  in 
the  securities  industry.  NFA  further 
stated  that  exempting  SFPs  carried  in 
seciuities  accoimts  from  the  prohibition 
would  be  consistent  with  the  general 
principle  that  differing  CFTC  and  SEC 
regulatory  requirements  should  be 
determined  by  the  type  of  account  and 
would  avoid  operational  difficulties. 
The  CFTC  may  address  the  arbitration 
issue  separately. 

I.  Rule  15c3-3  Definitions 

The  SEC  amended  the  definition  of 
the  term  "customer"  and  has  added 
definitions  for  the  terms  "seciu-ities 
account"  and  "futiues  accoimt."  Certain 
technical  changes  were  made  to  the 
definitions  from  what  was  proposed. 
Specifically,  the  SEC  added  a  sentence 
to  the  Rule  15c3-3(a)(l)  definition  of 
"customer"  that  states,  "[i]n  addition, 
the  term  (customer]  shall  not  include  a 
person  to  the  extent  that  the  person  has 
a  claim  for  security  futures  products 
held  in  a  futures  account  or  in  a 
'proprietary  account'  as  defined  by  the 
Conunodity  Futures  Trading 
Commission  in  section  1.3(y)  of  this 
chapter."  This  definition  was  revised  to 
exclude  a  futures  accoimt  or  a 
"proprietary  account,"  which  is 
specifically  exempted  from  the 
definition  of  customer  under  the  CFTC 
rules.^'^ 

The  term  "securities  account"  is 
defined  in  Rule  15c3-3(a)(14]  as  an 
account  that  is  maintained  in 
accordance  with  the  requirements  of 
Section  15(c)(3).  of  the  Exchange  Act  and 
Rule  15c3-3  thereunder,  and  Rule  15c3- 
3(a)(15)  defines  the  term  "futiues 
accoimt"  as  an  account  that  is 
maintained  in  accordance  with  the 


segregation  requirements  of  section  4d 
of  the  Commodities  Exchange  Act  (7 
U.S.C.  6d)  and  the  rules  thereunder. 
These  definitions  were  changed  from 
the  Proposal  to  more  closely  mirror  the 
definitions  used  by  the  CFTC  so  that 
certain  customer  accounts  are  not 
inadvertently  omitted  from  coverage 
under  either  regulatory  regime. 

/.  Amendments  to  Reserve  Formula  Item 
13  and  Note  F 

One  commenter  noted  that  item  13  of 
Rule  15c3-3a  (the  "Reserve  Formula") 
allows  margin  required  and  on  deposit 
at  The  Options  Clearing  Corporation 
("OCC")  for  options  contracts  written  pr 
purchased  in  customer  accounts  to  be 
included  as  a  debit  in  the  Reserve 
Formula  calculation  required  under 
Rule  15c3-3(e).58  i^js  commenter 
stated  that  in  the  near  future,  the  OCC 
and  other  clearing  organizations, 
including  clearing  organizations 
registered  with  the  CFTC  as  derivatives 
clearing  organizations  pursuant  to 
Section  5b  of  the  CEA,  may  clear  SFPs 
carried  by  broker-dealers  in  the 
securities  accounts  of  customers.  The 
commenter  suggested  that  margin 
required  and  on  deposit  with  the  OCC 
and  other  clearing  organizations  relating 
to  SFPs  carried  in  customer  securities 
accounts  should  also  be  included  as  a 
debit  in  the  Reserve  Formula.  The  SEC 
has  decided  to  address  this  issue  in  a 
separate  rulemaking. 

K.  Exchange  Act  Recordkeeping  Rules 

1.  Amendment  to  Paragraph  17a-4(b)(9) 

The  SEC  amended  Rule  17a-4(b)(9)  to 
provide  that  the  records  Iwoker-dealers 
are  required  to  create  or  obtain  pursuant 
to  new  paragraph  15c3-3(o)  ^^  must  be 
maintained  for  at  least  three  years,  the 
first  two  in  an  easily  accessible  place. 

Present  Rule  17a-4(b)(4)  requires  that 
a  broker-dealer  maintain  "originals  of 
all  communications  received  and  copies 
of  all  communications  sent  *  *  * 
relating  to  his  business  as  such."  Thus, 
the  paragraph  15c3-3(o)  requirements 
that  a  broker-dealer  must  furnish  the 
customer  with  certain  disclosures,  and 
provide  each  customer  with  notice  of 
the  effective  date  of  a  change  of  account 
type  is  covered  under  the  present  rule. 

2.  New  Paragraph  17a-4(k) 

New  paragraph  (k)  to  Exchange  Act 
Rule  17a-4  parallels  CFTC  Rule  1.35(a- 
2)(1).  This  paragraph  requires  a  broker- 
dealer  that  engages  in  an  SFP  business. 


"  See  17  cm  1.3(k)  and  1.3(y). 


5«17CFR240.15c3-3(e). 

59  New  paragraph  15c3-3(o)  requires  that  when 
effecting  a  change  of  an  SFP  customer's  account 
type  a  Full  FCM/FuU  BD  must  make  a  record  of  the 
change. 


upon  request  of  the  SEC  or.  of  any  self- 
regulatory  organization  of  which  it  is  a 
member,  to  obtain  from  its  customers 
and  provide  to  the  SEC  or  the  applicable 
self-regulatory  organization 
documentation  of  cash  transactions 
underlying  exchanges  of  SFPs  for  the 
underlying  security(ies).  This  type  of 
transaction  is  also  called  an  exchange  of 
futures  for  physical  (or  an  "EFP").  The 
production  of  this  documentation  is 
necessary,  among  other  things,  to  allow 
regulators  to  investigate  claims  of 
market  manipulation. 

In  the  futures  markets,  an  EFP  is  a 
transaction  between  two  parties  in 
which  the  first  party  buys  a  physical 
commodity  from  the  second  party  and 
simultaneously  sells  (or  gives  up  a  long) 
a  futures  contract  on  that  physical 
commodity  to  the  second  party.  The 
CEA  authorizes  EFPs  only  to  the  extent 
that  they  are  conducted  in  accordance 
with  the  rules  of  a  contract  market.  EFPs 
traditionally  served  an  important 
function  by  providing  a  means  of 
pricing  a  cash  transaction,  or  of  making 
or  taking  delivery  on  their  futures 
commitments  outside  the  normal 
exchange  delivery  system,  allowing 
parties  to  offset  exchange  positions 
through  a  privately  negotiated 
transaction.  EFPs  are  commonly  used  in 
the  futures  markets  to  enter  or  exit 
positions  in  the  futures  market  after 
normal  trading  hoins.^ 

Industry  representatives  have 
informed  SEC  staff  that  EFPs  may  be 
used  with  relation  to  SFPs.  In  the  SFP 
market,  an  EFP  would  be  a  two  party 
transaction  in  which  the  first  party  sells 
an  SFP  (or  gives  up  a  long)  to  the  second 
party,  while  simultaneously  buying  or 
taking  delivery  on  the  underl)ring 
securities  from  the  same  second  party. 
After  the  transaction,  the  first  party  will 
have  the  securities  and  the  second  party 
will  be  long,  or  own.  the  SFP.  If  the 
second  party  was  short  an  SFP  to  hedge 
its  long  securities  position,  it  may  use 
its  newly  acquired  SFP  to  offset  that 
short  position  in  the  SFP.  The  two 
parties  must  then  notify  the  firm  or 
firms  that  hold  their  securities  and  SFPs 
of  the  EFP  so  that  records  as  to  the 
ownership  of  the  transferred  securities 
and  SFPs  can  be  amended,  and  the 
clearing  agency  or  organization  can  be 
notified  of  the  change. 

The  SEC  revised  the  proposed 
language  of  paragraph  (k)  of  Rule  17a- 
4  to  account  for  the  fact  that  Exchange 
Act  Rules  17a-3  and  17a-4  already 
require  that  certain  records  regarding 
securities  transactions  be  created, 


maintained,  and  made  available  to  the 
SEC  and  self-regulatory  organizations 
upon  request.  Accordingly,  paragraph 
(k)  does  not  require  a  broker-dealer  to 
request  and  obtain  from  its  customers  or 
provide  to  a  requesting  regulator 
documentation  regardhig  exchanges  of 
security  futures  products  for  physical  if 
the  underlying  cash  transaction  or 
exchange  was  effected  through  a 
registered  broker-dealer  and  is  of  a  tjrpe 
required  to  be  recorded  pursuant  to  Rule 
17a-3. 

L.  Redesignation  of  Present  Paragraphs 
(k)  and  (I)  of  Exchange  Act  Rule  1 7a-4 

On  October  26.  2001  the  SEC  adopted 
final  rule  amendments  to  Exchange  Act 
Rule  17a-4  that  included  new 
paragraphs  (k)  and  (7).^^  However,  those 
amendments  do  not  become  effective 
until  May  2,  2003.  As  the  present 
amendments  will  become  effective 
before  that  date,  the  SEC  chose  to 
redesignate  paragraphs  (k)  and  (/)  as 
paragraphs  (7)  and  (m)  and  insert  the 
new  EFP  requirements  as  paragraph  (k). 
The  effective  date  of  the  redesignated 
paragraphs  will  not  change,  but  will 
continue  to  be  May  2,  2003. 

M.  Exchange  Act  Reporting, 
Notification,  and  Quarterly  Count 
Requirements 

The  SEC  also  is  adopting  final  rule 
amendments  to  Rules  17a-5, 17a-7, 
17a-ll,  and  17a-13.  to  exempt  certain 
Notice  BDs  from  the  requirements  to  file 
certain  reports  .^^  maintain  records  at  a 
place  within  the  United  States,^^  send 
telegraphic  notification  to  the  SEC,<^^ 
and  perform  quarterly  securities  counts 
to  verify  positions.*^  The  CFTC  has 
similar  rules  ^  that  would  be  applicable 
to  Notice  BDs.  and  if  the  SEC  does  not 
exempt  Notice  BDs  bom.  these  rules, 
they  would  be  subject  to  duplicative 
requirements.  These  amendments 
exempt  only  Notice  BDs  that  are  not 
members  of  a  national  securities 
exchange  or  national  seciuities 
association  fully-registered  with  the 
SEC  pursuant  to  sections  6(a)  or  15A(a) 
of  the  Exchange  Act  respectively 


60  See  Report  of  the  CFTC's  Division  of  Trading 
and  Markets:  Exchanges  of  Futures  for  Physicals 
(October  1987). 


B<  66  FR  55817.  at  55841  (November  2.  2001). 
Exchange  Act  Release  No.  44992  (Oct.  26,  2001). 

®2  Broker-dealers  are  required  to  file  monthly 
and/or  quarterly  reports  (commonly  referred  to  as 
FOCUS  Reports),  annual  audited  statements,  and 
send  financial  statements  to  customers  pursuant  to 
Rule  17a-5  (17  CFR  240.17a-5). 

*3  Non-resident  brokers  and  dealers  are  required, 
pursuant  to  Rule  17a-7  (17  CFR  240.17a-7),  to 
maintain  certain  records  at  a  location,  designated  by 
the  firm,  within  the  United  States,  or  provide  the 
SEC  with  a  signed  undertaking  stating  that  it  will 
furnish  such  records  to  representatives  of  the  SEC 
upon  demand. 

"SeeRulel7a-ll(17CFR240.17a-ll). 

«  See  Rule  17a-13  (17  CFR  240.17a-13). 

••See,  e.g.,  17  CFR  1.10  and  1.12. 


("Fully-registered  National  Securities 
Exchange"  and  "Fully-registered 
National  Securities  Association").^'^  A 
Notice  BD  that  is  a  member  of  a  Fully- 
registered  National  Securities  Exchange 
or  a  Fully-registered  National  Securities 
Association  is  still  subject  to  these  rules. 

VI.  Administrative  Procedure  Act 

Section  553(d)  of  the  APA  generally 
provides  that,  unless  an  exception 
applies,  a  substantive  rule  may  not  be 
made  effective  less  than  30  days  after 
notice  of  the  rule  has  been  published  in 
the  Federal  Register.^^  One  exception  to 
the  30-day  requirement  is  an  agency's 
finding  of  good  cause  for  providing  a 
shorter  effective  date. 

The  CFMA  became  law  on  December 
21.  2000.  Since  the  passage  of  the 
CFMA,  the  Commissions  have  moved 
quickly  to  propose  and  adopt  rules  that 
would  allow  broker-dealers  and  other 
market  participants  to  begin  trading 
SFPs.  llie  Conunissions  published  for 
comment  in  the  Federal  Register 
proposed  rules  on  October  4,  2001  (the 
"Proposal").^^  The  proposed  rules  were 
designed  to  reduce  conilicting  and 
duplicative  regulations  applicable  to 
both  Full  FCM/Full  BDs  and  firms 
notice  registered  ^°  with  either  the  CFTC 
or  the  SEC,  and  to  address  certain 
differences  between  the  CEA  and 
Exchange  Act  rules.  After  reviewing  and 
considering  the  comments  received  and 
making  certain  changes,  the 
Commissions  are  adopting  these  rules, 
which  allow  firms  to  maintain  customer 
SFPs  in  either  a  futures  account  subject 
to  the  CEA  segregation  requirements  or 
a  securities  account  subject  to  Rule 
15c3-3  and  SIPA. 

The  primary  purpose  of  the  30-day 
delayed  effectiveness  requirement  is  to 
give  affected  parties  a  reasonable  period 
of  time  to  adjust  to  the  new  rules. 
However,  shortening  the  time  period 
before  the  final  rule  amendments 
become  effective  will  benefit,  not  harm, 
affected  parties.  The  final  rule 
amendments  will  reduce  duplicative 
regulation  applicable  to  firms  that 
intend  to  effect  transactions  in  and  hold 
SFPs  for  the  benefit  of  customers,  and 
it  may  be  impractical  for  those  firms  to 
engage  in  this  business  until  the  final 
rule  amendments  are  effective.  The  final 
rule  amendments,  with  one  exception,^^ 


6'  15  U.S.C.  78f[a)  and  15  U.S.C.  78o-3(a).  This 
does  not  include  any  national  securities  exchanges 
or  national  securities  associations  that  are  registered 
pursuant  to  section  6(g)  or  15A(k)  of  the  Exchange 
Act  (15  U.S.C.  78f(g)  or  15  U.S.C.  78o-3(k)). 

«  5  U.S.C.  553(d). 

•*  See  supra  note  . 

'°See  supra  notes  15  and  17. 

'>  The  final  rule  amendments  eliminated  the 
proposed  requirement  that  firms  obtain  a  signed 


are  substantially  the  same  as  the 
proposed  rules. 

Allowing  these  rules  to  be  effective 
prior  to  30  days  after  publication  would 
result  in  more  cost-effective  and 
efficient  trading  of  SFPs.  Intermediaries 
would  be  permitted  to  comply  with  the 
new  rules,  which  are  specifically 
designed  for  the  trading  of  SFPs.  If  these 
rules  are  not  effective  on  September  13, 
2002  (the  date  that  the  rules  pertaining 
to  customer  max;gin  will  be  effective), 
SFP  trading  may  begin  and 
intermediaries  would  have  to  comply 
with  two  sets  of  requirements  prior  to 
these  rules'  effective  date.  Subsequent  to 
the  effective  date,  intermediaries  then 
would  be  required  to  modify  their 
systems  to  comply  with  these  rules.  For 
these  reasons,  the  Conunissions  find 
that  good  cause  exists  for  these  rules  to 
be  effective  on  September  13,  2002.  the 
effective  date  of  the  customer  margin 
rules  relating  to  security  futures. 

Vn.  Paperwork  Reduction  Act 

CFTC:  This  rulemaking  contains 
information  collection  requirements.  As 
required  by  the  Paperwork  Reduction 
Act  of  1995  ("PRA"),"  die  CFTC 
submitted  a  copy  of  the  proposed  rules 
to  the  Office  of  Management  and  Budget 
("OMB")  for  its  review.  No  comments 
were  received  in  response  to  the  CFTC's 
invitation  in  the  Proposal  to  comment 
on  any  potential  paperwork  burden 
associated  with  the  rules. 

SEC:  The  SEC  revised  certain 
collections  of  information  under  the 
tide  "Amendments  to  Rules  15c3-3, 
17a-3, 17a-4. 17a-5, 17a-7, 17a-ll,  and 
17a-13  to  Recognize  Security  Futures 
Products."  The  rules  being  amended 
contain  currenUy  approved  collections 
of  information  under  OMB  control 
numbers  3235-0078,  3235-0033,  3235- 
0279,  3235-0123,  3235-0131,  3235- 
0085  and  3235-0035,  respectively. 

PresenUy,  Rules  17a-3,  17a-5, 17a-7, 
17a-ll,  and  17a-13  apply  only  to 
broker-dealers  with  relation  to  securities 
products.  FCMs  are  subject  to  similar 
CFTC  rules.  Bei^use  an  SFP  is  both  a 
security  and  a  future,  without  these 
amendments  FCMs  would  be  subject  to 
these  rules  and  the  CFTC's  similar  rules. 
Therefore,  the  amendments  to  Rules 
17a-3,  17a-5,  17a-7,  17a-ll,  and  17a- 
13  will  not  change  the  paperwork 
burden  for  broker-dealers  or  for  FCMs. 
Instead,  by  exempting  certain  Notice 
BDs  bom  the  requirements  of  those 
rules,  no  additional  paperwork  burden 
is  created. 


acknowledgement  from  a  customer  before  accepting 
an  SFP  order. 

'2  44  U.S.C.  3501  elseq 


UMl 
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The  SEC  submitted  amendments  to 
the  information  collection  requirements 
contained  in  the  proposed  amendments 
to  Rules  15c3-3  and  17a-4  to  0MB  for 
review  in  accordance  with  44  U.S.C. 
3507(d)  and  5  CFR  §  1320.11.  In 
accordance  with  the  clearance 
requirements  of  44  U.S.C.  3507.  0MB 
notified  the  SEC  on  January  21,  2002 
and  February  8,  2002  of  its  approval  of 
the  revisions  to  the  collections  of 
information  contained  in  Rule  17a-4 
and  Rule  15c3-3,  respectively. 

A.  Collection  of  Information  Under 
These  Amendments 

The  amendments  to  Rule  15c3-3 
require  broker-dealers  to  provide  each 
customer  that  wishes  to  engage  in  SFP 
activities  with  a  disclosure  document. 
The  disclosure  docimient  will  supply 
customers  with  information  that  can  be 
used  to  understand  the  protections  that 
the  CFTC  and  SEC  regulatory  schemes 
provide  to  an  account  in  which  SFPs  are 
held.  Further,  a  Full  FCM/FuU  BD  must 
send  a  notification  to  any  customer 
whose  account  type  has  been  changed. 

The  amendments  to  Rule  17a-4 
specify  the  length  of  time  that  the 
records  collected  under  new  paragraph 
15c3-3(o)  must  be  maintained.  In 
addition,  the  amendments  to  Rule  17a- 
4  require  that,  if  requested  by  a 
Commission  representative  or  a  self- 
regulatory  organization,  a  broker-dealer 
must  request  and  obtain  certain 
documents  underlying  exchanges  of 
SFPs  for  physical  seciuities  and  provide 
them  to  the  requesting  regulator. 

B.  Proposed  Use  of  Information 

The  information  collected  pursuant  to 
the  amendments  to  Rules  15c3-3  and 
17a-4  will  be  used  by  the  SEC,  self- 
regulatory  organizations,  and  other 
securities  regulatory  authorities  during 
examinations  and  investigations  to 
determine  whether  a  broker-dealer  is  in 
compliance  with  these  niles  and  with 
other,  related  customer  protection 
requirements.  The  information  collected 
pursuant  to  the  amendments  to  the 
collections  of  information  under  Rules 
15c3-3  and  17a-4  will  be  stored  by  the 
broker-dealer  and  made  available  to  the 
various  securities  regulatory  authorities 
as  required  to  faciUtate  examinations 
and  investigations. 

C.  Respondents 

These  proposed  amendments  to  Rules 
15c3-3  and  17a-4  would  only  apply  to 
firms  that  plan  to  effect  transactions  in 
and  hold  SFPs  for  the  benefit  of 
customers.  In  addition,  these  provisions 
would  apply  only  to  broker-dealers  that 
carry  customer  funds,  seciihties  or 
property  and  do  not  claim  an  exemption 


from  Rule  15c3-3  ("clearing  firms").  As 
of  December  31,  2001,  there  were  412 
clearing  firms.  In  addition,  only  firms 
that  plan  to  effect  transactions  in  and 
hold  SFPs  for  the  benefit  of  customers 
will  be  required  to  comply  with  this 
rule.  As  of  December  31,  2001,  89 
broker-dealers  were  registered  with  the 
CFTC  as  FCMs,  55  of  which  are  clearing 
and  carrying  firms.  Based  upon 
conversations  between  the  SEC  and 
industry  representatives  regarding  the 
number  of  firms  that  may  conduct  a  SFP 
business,  the  Staff  estimated  that  the 
number  of  firms  likely  to  engage  in  this 
business,  in  addition  to  the  broker- 
dealers  already  registered  with  the 
CFTC  as  FCMs,  is  10%  of  the  clearing 
and  carrying  firms  not  presently 
registered  with  the  CFTC.  Thus,  the 
Staff  estimates  that  approximately  91 
firms  (55  +  ((412  -  55)  x  10%))  will  be 
required  to  comply  with  these  proposed 
amendments.^3 

D.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

1.  Rule  15c3-3 

Pursuant  to  proposed  new  paragraphs 
(o)(2)  and  (o)(3)  of  Exchange  Act  Rule 
15c3-3.  a  broker-dealer  that  effects 
transactions  in  SFPs  for  customers  must 
provide  each  customer  that  plans  to 
effect  SFP  transactions  with  a  disclosxu* 
document  containing  certain 
information,  and  send  each  SFP 
customer  notification  of  any  change  of 
account  type.  The  SEC  Staff  estimates 
that  broker-dealers  engaging  in  an  SFP 
business  will  spend  approximately 
2,867  hours  (or  31 V2  hours  "*  each  x  91 
clearing  broker-dealers)  to  draft  a 
disclosure  document  ^^  and  a  template 
notification  of  account  type  change.'^  In 
addition,  the  SEC  estimates  that 


'3  As  stated  above,  the  SEC  submitted 
amendments  to  the  infonnation  collection 
requirements  contained  in  the  proposed 
amendments  to  Rules  15c3-3  and  17a-4  to  OMB. 
and  was  notified  of  its  approval  of  those 
amendments.  The  SEC's  estimates  in  those 
submissions  (ICX)  respondent  broker-dealers  and 
97.6  million  customer  accounts)  were  based  on 
information  provided  by  broker-dealers  in  their 
December  31,  2000  TOCUS  filings.  However,  the 
SEC  has  received  FCXXIS  filings  since  those 
submissions  were  made  to  OMB,  and  we  have 
updated  our  estimates  to  include  this  new 
information. 

'*  See  infra  notes  75  and  76.  ((20  hours  +  8  hours 
for  the  disclosure  document)  +  (3  hours  +  'A  hour 
for  the  notification  of  account  type  change))  =  31 '/i. 

'^  The  Staff  estimates  (based  on  its  experience) 
that,  on  average,  one  attorney  will  spend 
approximately  20  hours  to  create  the  disclosure 
document,  and  one  senior  attorney  will  spend 
approximately  8  hours  reviewing  and  editing  the 
document. 

'»  The  Staff  estimates  (based  on  its  experience) 
that,  on  average  one  attorney  will  spend 
approximately  3  hours  to  create  the  notification, 
and  one  senior  attorney  will  spend  approximately 
30  minutes  reviewing  and  editing  the  document. 


compliance  with  the  amendments  to 
Rule  15c3-3  will  require  an  additional 
82,240  hours  per  year.^^  Fiuther,  the 
SEC  Staff  estimated  the  costs  of  printing 
and  posting  the  disclosure  documents 
and  notifications  of  account  type  change 
as  being  approximately  $986,880.^8 

2.  Rulel7a-4 

The  SEC  Staff  estimates  that  broker- 
dealers  engaging  in  an  SFP  business  will 
spend  approximately  9,111  hours  per 
year  (91  hours  '^  +  9,020  hoiirs  ^°  to 


"Broker-dealers  reported,  in  their  December  31, 
2001  FOCUS  Schedule  1  filings,  that  they 
maintained  102,800,000  customer  accounts.  The 
SEC  Staff  estimates,  based  on  the  number  of  active 
options  accounts  and  conversations  with  industry 
representatives,  that  8%  of  these  customers  may 
engage  in  SFP  transactions  (102,800,000  accounts  x 
8%  =  8,224,000)  (this  would  include  accounts 
transferred  from  one  broker-dealer  to  another). 
Further,  the  Staff  estimates  that  20%  per  year  may 
change  account  type.  Thus,  broker-dealers  would  be 
required  to  create  this  record  for  1,644,800  accounts 
(or  8,224.000  accounts  x  20%).  The  Staff  believes 
that  it  will  take  approximately  3  minutes  to  create 
each  record.  Thus,  the  total  annual  burden 
associated  with  creating  this  record  of  change  of 
account  type,  as  required  pursuant  to  new 
paragraph  (o)(3)(i)  of  Rule  15c3-3,  will  be  82,240 
hours  (1,644,800  accounts  x  (3  min/60  min)). 

"The  estimates  of  costs  of  printing  the  disclosure 
documents  are  based  on  the  number  of  estimated 
customer  accounts  that  will  be  opened  to  effect 
transactions  in  SFPs.  The  SEC  Staff  estimates  that 
the  cost  of  printing  and  sending  each  disclosure 
document  will  be  approximately  $.10  per  document 
sent.  This  estimate  is  based  on  past  conversations 
with  industry  representatives  regarding  other  rule 
changes  that  required  similar  printing  and  postage 
costs:  postage  may  be  minimized  by  including  the 
disclosure  document  with  other  information  mailed 
to  customers.  Thus,  the  total  cost  to  the  industry  of 
printing  and  sending  disclosure  documents  will  be 
approximately  $822,400  (or  (8.244,000  x  $.10)).  The 
SEC  Staff  estimates  that  the  cost  of  printing  and 
posting  each  notification  of  account  type  change 
will  be  approximately  $.10  per  document  sent. 
Therefore,  the  SEC  Staff  estimates  that  the  cost  of 
sending  this  notification  to  customers  will  be 
$164,480  (1.644.800  accounts  x  $.10).  (($822,400  .f 
$164,480)  =  $986,880). 

'"Only  broker-dealers  that  engage  in  SFP 
business  will  be  subject  to  the  changes  to  Rule  17a- 
4.  The  Staff  believes  that  91  broker-dealers  may 
decide  to  engage  in  a  security  futures  product 
business  (see  text  accompanying  note).  The  Staff 
estimates  that  it  virill  take,  on  average,  one 
compliance  person  approximately  1  hour  per  year 
to  assure  that  the  broker-dealer  is  in  compliance 
with  the  record  maintenance  provisions  of  Rule 
17a-4(b)(9)  as  it  relates  to  new  paragraph  15c3-3(o). 
Thus,  the  total  yearly  burden  of  assuring 
compliance  with  the  amendment  to  Rule  17ft- 
4(b)(9)  is  approximately  91  hours  (1  hour  x  91 
broker-dealers). 

•"The  SEC  Staff  believes  this  requirement  is 
analogous  to  bluesheet  requests  made  by  the  SEC 
to  broker-dealers.  Bluesheet  requests  are  only  sent 
to  clearing  firms,  661  of  which  were  registered  with 
the  SEC  as  of  December  31 .  2000  (according  to 
FOCUS  Schedule  1  filings).  The  SEC  sent  32.278 
bluesheet  request  letters  to  294  broker-dealers  from 
January  1.  2000  to  December  31,  2000.  Thus,  45% 
of  the  broker-dealers  that  could  be  affected  received 
letters  (or  294  broker-dealers  that  received 
bluesheet  requests/661  total  clearing  firms),  and 
those  broker-dealers  that  did  receive  letters 
received,  on  average.  110  letters  each  (or  32.278 
bluesheet  requests/294  broker-dealers  that  received 


assiu^  compliance  with  the 
amendments  to  Rule  17a-4. 

Finally,  the  SEC  Staff  estimates  that  it 
may  cost  the  broker-dealers  engaging  in 
this  business  approximately  $2.4 
million  «'  to  update  their  systems  to 
comply  with  the  amendments  to  Rules 
15c3-3.  17a-3,  17a-4, 17a-5, 17a-7, 
17a-ll,  and  17a-13. 

In  the  Proposal,  the  Conunissions 
solicited  comments  on  the  proposed 
collections  of  information.  No 
comments  were  received  that  addressed 
the  PRA  submission. 

The  collections  and  maintenance  of 
information,  and  the  reports  made  to  the 
SEC  and  others  that  are  required 
pursuant  to  Rules  15c3-3  and  17a-4  are 
mandatory.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to,  a  collection  of 
information  imless  it  displays  a 
currently  valid  control  number. 

Vm.  Costs  and  Benefits  of  the  Rules 

CFTC:  Section  15  of  the  CEA,  as 
amended  by  section  119  of  the  CFMA, 
requires  the  CFTC  to  consider  the  costs 
and  benefits  of  its  actions  before 
promulgating  new  rules  or  issuing 
orders  ^^  under  the  CEA.  By  its  terms, 
section  15  does  not  require  the  CFTC  to 
quantify  the  costs  and  benefits  of  a  new 
rule  or  to  determine  whether  the 
benefits  of  the  proposed  regulation 
outweigh  the  costs.  Rather,  section  15(a) 
simply  requires  the  CFTC  to  "consider 
the  costs  and  benefits"  of  its  action. 

Section  15(a)  further  specifies  that  the 
costs  and  benefits  of  the  proposed  CFTC 
action  shall  be  evaluated  in  light  of  the 
following  five  considerations:  (1) 
Protection  of  market  participants  and 
the  public;  (2)  efficiency, 
competitiveness,  and  financial  integrity 
of  futures  markets;  (3)  price  discovery; 
(4)  sound  risk  management  practices; 
and  (5)  other  public  interest 
considerations.  The  CFTC  may,  in  its 


bluesheet  requests).  Therefore,  the  SEC  Staff 
estimates  that  41  clearing  firms  (45%  x  91  clearing 
firms  that  engage  in  SFP  business)  will  receive 
approximately  110  requests  each  for  the 
infonnation  required  to  be  collected  and  provided 
pursuant  to  new  paragraph  (k)  of  Rule  17a-4.  or  a 
total  of  4.S10  requests  (or  41  broker-dealers  x  no 
requests  each).  The  SEC  Staff  estimates  (based  on 
its  experience)  that  it  will  take  approximately  2 
hours  for  a  broker-dealer  to  respond  to  a  request  to 
provide  this  information  to  a  regulator.  Therefore, 
the  SEC  Staff  believes  that  it  would  take  a  total  of 
approximately  9.020  hours  each  year  for  broker- 
dealers  to  comply  with  this  requirement  (4,510 
requests  x  2  hours  per  request). 

"  This  estimate  is  based  on  representations  made 
by  industry  representatives  relating  to  other 
Commission  rules  that  required  similar  systems 
modifications. 

«  Section  15(a)(3)  sets  forth  three  exceptions  to 
the  requirement  for  conducting  a  cost-benefit 
analysis,  none  of  which  would  be  applicable  to 
these  rules. 


discretion,  give  greater  weight  to  any 
one  of  the  five  enumerated  areas  of 
concern  and  may,  in  its  discretion, 
determine  that,  notwithstanding  its 
costs,  a  particular  rule  is  necessary  or 
appropriate  to  protect  the  public  interest 
or  to  effectuate  any  of  the  provisions  or 
to  accomplish  any  of  the  purposes  of  the 
CEA. 

There  are  three  considerations 
relevant  to  these  rules.  These  are: 

(1)  Protection  of  market  participants 
and  the  public;  (2)  sound  risk 
management  practices;  and  (3)  other 
public  interest  considerations.  The 
CFTC  has  considered  the  costs  and 
benefits  of  these  rules  in  light  of  these 
three  areas  of  concern. 

The  rules  include  a  disclosure 
requirement  applicable  to  FCMs. 
Specifically,  CFTC  Rule  41.41  requires 
FCMs  to  make  disclosure  concerning  the 
customer  protections  available  imder 
both  the  securities  and  futures 
regulatory  systems.  This  requirement  is 
specifically  intended  to  ensiue  that  SFP 
customers  know  what  protections  are,  or 
are  not,  in  place  in  the  unlikely  event 
of  the  insolvency  of  the  firm.  In 
addition,  section  4d(c)  of  the  CEA,  as 
amended  by  the  CFMA,  requires  the 
CFTC,  in  consultation  with  the  SEC,  to 
issue  such  rules,  regulations,  or  orders 
as  are  necessary  to  avoid  duplicative  or 
conflicting  regidations  applicable  to  any 
firm  that  is  fully-registered  with  both 
the  CFTC  and  the  SEC  involving  the 
application  of  relevant  provisions  of  the 
CEA  and  the  regulations  relating  to  the 
treatment  of  customer  funds.  These 
rules  are  intended  to  focus  Fidl  FCM/ 
Full  BDs  on  the  need  to  select  which  of 
the  two  regulatory  regimes,  the 
segregation  requirements  of  the  CEA  or 
SIPA  provisions,  will  provide  coverage 
for  SFP  customer  fimds  in  the  imlikely 
event  that  the  firm  becomes  insolvent. 
This  will  be  part  of  a.^rm's  overall  risk 
management  structure  to  safeguard 
customer  and  firm  assets. 

CFTC  Rule  41.41  is  intended  to 
minimize  the  costs  of  compliance 
because  it  provides  firms  with 
maximum  flexibility,  consistent  with 
legal  requirements,  in  designing  their 
own  disclosure  dociunents.  The  CFTC 
notes  that  industry  representatives,  in 
consultation  with  staffs  of  the  CFTC  and 
SEC,  are  developing  a  uniform 
disclosiue  statement  concerning  SFPs.*^ 
The  CFTC  has  expressed  the  view  that 
the  disclosure  document  should 
incorporate  a  discussion  of  the 
segregation  requirements  and  SIPA,  and 
that,  if  it  does,  the  CFTC  will  not  require 


the  discussion  to  be  set  forth  in  another 
separate  document. 

SEC:  Passage  of  the  CFMA  in 
December  of  2000  permitted  the  trading 
of  SFPs  and  established  a  framework  for 
joint  regulation  of  SFPs  by  the  CFTC 
and  the  SEC.  This  fi'amework  was 
necessary  because  the  CFMA  defined  an 
SFP  to  be,  at  the  same  time,  both  a 
security  and  a  contract  for  future 
delivery  and  therefore  subject  to  both 
the  CEA  and  the  Exchange  Act  and  the 
rules  thereimder.  Recognizing  that  some 
entities  may  be  subject  to  duplicative  or 
conflicting  regulations,  the  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to:  (1)  Exempt  notice-registrants  fi-om 
certain  (but  not  all)  sections  of  the  CEA, 
Exchange  Act,  and  the  rules  thereunder, 
and  (2)  direct  the  CFTC  and  the  SEC  to 
consult  with  each  other  and  issue  rules, 
regulations,  or  orders,  as  necessary,  to 
avoid  certain  duplicative  or  conflicting 
regulations  applicable  to  Full  FCM/FuU 
BDs  with  respect  to  the  treatment  of 
customer  funds,  securities,  or  property, 
maintenance  of  books  and  records, 
financial  reporting,  or  other  financial 
responsibility  rules,  involving  SFPs.""' 
To  this  end.  the  SEC  amended  Exchange 
Act  Rules  15c3-3  and  17a-4  by  adding 
new  paragraph  (o)  to  Rule  15c3-3.  and 
new  paragraphs  (b)(9)  and  (k)  to  Rule 
17a-4.  The  SEC  also  amended  Exchange 
Act  Rules  17a-3,  17a-5,  17a-7.  17a-ll. 
and  17a-13  to  exempt  certain  Notice 
BDs  ft'om  those  rules. 

The  amendments  to  Rule  1 5c3-3 
allow  a  Full  FCM/FuU  BD  to  choose 
whether  to  carry  a  customer's  SFP 
positions  in  a  securities  account  or  a 
futures  account.  Whether  an  SFP  is  held 
by  a  Full  FCM/Full  BD  in  a  securities  or 
a  futures  account  will  determine 
whether  the  account  will  be  subject  to 
the  CFTC's  segregation  requirements  or 
the  SEC's  customer  protection  rule  and 
SIPA.  Paragraph  (o)  of  Rule  15c3-3 
strives  both  to  identify  the  manner  in 
which  a  firm  holds  SFPs  and  to  assure 
that  each  customer  understands  which 
regulatory  structiue  will  govern  an 
account  in  which  SFPs  are  held. 
Accordingly,  paragraph  (o)  of  Rule 
15c3-3  requires  that  a  firm  establish 
written  policies  and  procediues,  and 
provide  customers  with  specific 
disclosures.  In  addition,  if  a  Full  FCM/ 
Full  BD  permits  the  account  type  to  be 
changed,  the  firm  must  also  create  a 
detailed  record  of  any  change  and  notify 
the  customer  in  writing  of  the  effective 
date  of  the  chance. 

In  the  Proposal,  the  SEC  solicited 
comments  on  all  aspects  of  the  cost- 
benefit  analysis,  including  identification 
of  any  additional  costs  and/or  benefits 


"^  See  note  26  and  accompanying  text. 


•*  See  note  7. 
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of  the  proposed  amendments.  It  also 
strongly  encouraged  commenters  to 
identify  and  supply  any  relevant  data, 
analysis  and  estimates.  No  comments 
were  received  that  specifically 
addressed  the  cost-benefit  analysis; 
however,  all  three  comment  letters  the 
SEC  received  did  mention  certain  costs 
and/or  benefits.  These  comments  were 
primarily  qualitative  in  nature,  and  are 
described  more  specifically  below. 

The  SEC  has  identified  below  certain 
costs  and  benefits  related  to  the 
Amendments  to  Rules  15c3-3,  17a-3, 
17a-4, 17a-5, 17a-7, 17a-ll,  and  17a- 
13.  In  addition,  any  comments  received 
that  refer  to  costs  or  benefits  are 
discussed  in  the  section  about  which 
the  comment  was  directed. 

A.  Benefits 

1.  Elimination  of  Conflicting  and 
Duplicative  Regulation 

The  amendments  to  Rule  15c3-3 
benefit  broker-dealers  by  eliminating 
certain  conflicting  regulations  for  Full 
FCM/FuU  BDs.  More  specifically, 
without  these  amendments,  duplicative 
regulations  would  have  required  Full 
FCM/FuU  BDs  to  maintain  two  separate 
and  redundant  reserves  to  satisfy  both 
CFTC  segregation  requirements  and 
Rule  15c3-3  reserve  requirements.  The 
amendments  to  Exchange  Act  Rules 
17a-3  and  17a— 4  also  eliminate 
duplicative  regulations  for  Notice  BDs, 
which  would  have  been  subject  to  more 
than  one  set  of  recordkeeping  rules.  In 
addition.  Rules  17a-5, 17a-7,  17a-ll 
and  17a-13  were  amended  to  eliminate 
duplicative  regulation  of  Notice  BDs. 

The  simplicity  of  these  amendments 
benefits  broker-dealers  as  well.  The 
CFTC  and  the  SEC,  in  amending  these 
rules  to  avoid  duplicative  and 
conflicting  regulations,  attempted  to 
provide  as  much  flexibility  and  create  as 
few  operational  issues  and  additional 
costs  as  possible.  Instead  of  creating  a 
new  structure  to  be  used  solely  for  SFPs, 
the  amendments  allow  broker-dealers 
and  FCMs  to  maintain  the  same 
operational  structures  they  use 
presently  for  securities  and  for  futures. 
A  Full  FCM/FuU  BD  can  determine 
which  regulatory  structure  will  be 
applicable  to  SFTs  simply  by  choosing 
the  type  of  account  in  which  SFPs  will 
be  held.  Notice  registrants  will  simply 
continue  to  use  the  same  organizational 
structiue  and  be  subject  to  the  same 
regulations  presently  applicable  to  their 
business. 

Both  the  CFTC  and  SEC  customer 
protection  regimes  cause  firms  to  take 
certain  steps  to  protect  customer  assets. 
The  Conunissions  believe  it  is  unlikely 
that  firms  would  attempt  regulatory 


arbitrage  based  on  differences  in 
customer  protection  regimes.  Further, 
none  of  the  commenters  suggested  that 
differences  in  the  two  regulatory 
regimes  might  lead  to  regulatory 
arbitrage. 

One  commenter,  in  support  of  the 
cimendments  allowing  a  firm  to  choose 
whether  to  hold  a  customer's  SFP 
position  in  a  securities  accoxmt  or  in  a 
futures  accoimt,  stated  "the 
Commissions'  desire  to  maintain 
consistent  reporting  and  recordkeeping 
procedures  that  follow  the  type  of 
account  in  which  the  SFPs  are  held  is 
a  benefit  to  industry  participants."  ^^ 

2.  Customer  Understanding 

The  purpose  of  these  two  regulatory 
schemes  is  the  protection  of  customer 
assets.  The  SEC  believes  it  is  important 
that  customers  are  informed  of  what 
regulatory  protections  apply  to  the 
account  in  which  their  SFPs  are  held.  If 
a  firm  does  not  allow  customers  to 
choose  whether  their  SFP  positions  will 
be  held  in  a  securities  accoxmt  or  a 
futures  account,  the  disclosure 
document  will  help  customers 
understand  the  regulatory  protections 
applicable  to  their  account.  If  a  firm 
allows  customers  to  choose  whether 
their  SFP  positions  will  be  held  in  a 
securities  account  or  a  futures  account, 
the  requirement  that  a  disclosure 
document  be  sent  to  customers 
describing -the  protections  afforded 
pursuant  to  Rule  15c3-3  and  SIPA,  as 
well  as  the  protections  afforded 
pursuant  to  CEA  segregation  rules,  will 
assist  the  customer  in  making  an 
informed  decision  as  to  which 
regulatory  scheme  will  protect  their 
account.  Also,  providing  the  customer 
with  the  required  disclosiues  at  least  ten 
days  prior  to  a  change  of  account  type 
will  allow  any  customer  not  wanting 
their  account  type  to  change  the 
opportunity  to  transfer  his  or  her 
account  to  another  broker-dealer. 
Without  the  disclosure  document,  it 
would  be  more  difficult  for  the  customer 
to  obtain  the  information  necessary  to 
make  an  informed  decision.  In  fact,  one 
commenter  voiced  agreement  with  the 
requirement  that  firms  provide 
customers  with  a  disclosure  document, 
stating,  "[wlhether  or  not  customers 
have  a  choice  [as  to  account  type],  they 
should  have  a  basic  imderstanding  of 
the  protections  that  apply  (or  do  not 
apply)  to  their  account.""^ 

The  requirement  that  the  broker- 
dealer  send  disclosure  documents  to 
customers  also  benefits  the  broker- 
dealer.  By  sending  this  disclosure 


dociunent  the  broker-dealer  has 
evidence  that  the  customer  has  been 
notified  of  which  regulatory  scheme 
will  be  applicable,  and  which  regulatory 
scheme  will  not  be  applicable,  to  his 
account. 

3.  Examination  Efficiencies 

Certain  of  the  requirements  included 
in  the  amendments  are  designed  to  help 
examinations  of  broker-dealers  proceed 
in  an  efficient  and  effective  manner.  If 
the  regulatory  agency  staff  cannot 
ascertain  which  regulatory  structure 
applies  to  each  customer  account  or 
what  policies  and  procedures  the 
broker-dealer  employs  in  relation  to  the 
administration  of  those  accounts,  it 
must  spend  more  time  at  the  firm  to 
research  and  evidence  these  issues.  This 
increases  the  time  of  examinations  and 
increases  the  costs  to  the  broker-dealer, 
which  must  provide  additional 
dociunentation  and  staff  time  to  answer 
the  regulatory  agency  staffs  questions. 

B.  Costs 

The  amendments  were  drafted  to 
permit  flexibility  in  the  creation  of 
records  in  order  to  reduce  the  costs  to 
broker-dealers.  In  addition,  records 
created  pursuant  to  the  amendments 
will  be  subject  to  the  Exchange  Act  Rule 
1 7a— 4  maintenance  requirements,  which 
provide  a  number  of  options  as  to  how 
a  broker-dealer  may  maintain  records. 
Rule  17a— 4  gives  each  broker-dealer  the 
flexibility  to  choose,  for  itself  the  most 
appropriate  method  to  comply  with  the 
rules  based  upon  its  present  processes 
and  systems  capabilities.  In  fact,  one 
commenter  stated,  "[ajllowing  firms  to 
select  how  to  carry  the  positions  will 
enable  firms  to  utilize  the  most  cost- 
effective  solutions  when  determining 
how  to  support  this  product."  ^^ 

In  addition,  the  costs  of  these 
amendments  is  difficult  to  ascertain 
because  they  may  vary  widely  due  to 
differences  both  in  the  amoimt  of  SFP 
business  in  which  a  broker-dealer  may 
engage  and  the  current  recordkeeping 
systems  employed  by  the  broker-dealer. 

1.  Addition  of  Paragraph  15c3-3(o) 

a.  Establishment  of  a  Written  Policy 

Pursuant  to  paragraph  (o)(l)(ii)  of 
Rule  15C3-3,  a  Full  FCM/FuU  BD  that 
effects  transactions  in  SFPs  for 
customers  must  establish  written 
policies  and  procedines  describing  how 
customer  SFP  positions  will  be  treated 
and,  if  applicable,  the  process  by  which 
a  customer  may  elect  the  type  of 
accoimt  in  which  SFPs  will  be  carried. 
Only  broker-dealers  that  effect 
transactions  in  SFPs  for  customers  must 


draft  these  policies  and  procedures. 
Self-regulatory  organization  rules 
presently  require  that  a  broker-dealer 
establish  written  procedures  to 
supervise  the  types  of  business  in  which 
it  engages.88  Thus,  a  Full  FCM/FuU  BD 
would  need  to  establish  these  policies 
and  procedures  regardless  of  this 
amendment  to  Rule  15c3-3. 
Accordingly,  the  SEC  estimates  there  is 
no  additional  cost  to  a  broker-dealer 
associated  with  this  amendment. 

b.  Furnishing  a  Disclosure  Dociunent  to 
Customers 

Pursuant  to  new  paragraph  (o)(2)  of 
Rule  15c3-3,  a  broker-dealer  that  effects 
transactions  in  SFPs  for  customers  must 
provide  each  of  those  customers  with  a 
disclosure  document  containing  certain 
information.  The  SEC  believes  there 
would  be  two  costs  associated  with 
furnishing  this  disclosure  document:  the 
initial,  one-time  cost  to  create  the 
document,  and  the  cost  of  printing  and 
sending  the  disclosure  document  to 
customers. 

One  commenter  indicated  that  it  is  an 
active  member  of  a  group  of  industry 
representatives  that  is  developing  a 
uniform  disclosure  statement  for 
security  futures  products.^^  The 
creation  of  a  luiiform  disclosine 
statement  should  decrease  the  initial 
cost  of  developing  such  a  document  to 
broker-dealers;  however,  each  broker- 
dealer  that  must  provide  the  required 
disclosures  to  its  customers  will  still 
need  to  review  each  available  uniform 
statement  to  determine  whether  the  it 
satisfies  the  requirements  of  the  rule  as 
applied  to  the  broker-dealer's  own 
business,  and  whether  it  wants  or  needs 
to  tailor  the  document  for  its  own 
piuposes. 

The  SEC  Staff  estimates  that 
approximately  91  firms  ^°  will  be 
required  to  create  a  disclosure 
document.  In  addition,  the  SEC  Staff 
estimates  that  the  hourly  burden  to 
create  the  disclosure  document 
(discussed  in  the  PRA  section)  will 
result  in  a  one  time  cost  to  the  industry 
of  approximately  $447,720."'  Further,  as 
discussed  in  the  PRA  section,  the  SEC 
Staff  estimates  that  the  cost  of  printing 
and  sending  these  disclosure  documents' 
will  result  in  a  the  total  annual  cost  to 


»5  See  CME/CBOT  Letter,  p.  2. 
"«  See  NFA  Letter,  p.  6. 


"  See  nA/SAI  Letter,  p.  2. 


o^See  e.g.,  NSD  Rule  3010. 

'"  See  note  26  and  accompanying  text. 

^See  text  accompanying  note  73. 

"  See  note  75.  According  to  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  Industry  2000.  Tables  107. 108  and  110 
(plus  35%  overhead),  the  hourly  cost  of  an  attorney 
is  approximately  SI  56.00  and  the  hourly  cost  of  a 
deputy  general  counsel  is  $225.00.  ((($156.00  x  20 
hours)  +  ($225.00  x  8  hours))  x  91  broker-dealers). 


the  industry  of  approximately 
$822,400.92 

c.  Changes  of  Account  Type 

i.  Record  of  Change  of  Account  Type 

Pursuant  to  new  paragraph  (o)(3){i)  of 
Rule  15C3-3,  a  Full  FCM/FuU  BD  that 
changes  the  type  of  account  in  which  a 
customer's  SFPs  are  held  must  create  a 
record  of  each  change  in  account  type 
that  includes  the  name  of  the  customer, 
the  accoimt  number,  the  date  the  broker- 
dealer  received  the  customer's  request 
to  change  the  account  type,  and  the  date 
the  change  in  account  type  took  place. 
The  SEC  Staff  believes  that  not  all  Full 
FCM/FuU  BDs  that  effect  transactions  in 
SFPs  for  customers  will  allow  for 
changes  in  account  type.  To  the  extent 
that  a  Full  FCM/FuU  BD  does  permit 
changes  of  account  type,  these  data 
items  are  the  type  of  information  that 
would  be  easily  accessed  or  created  and 
maintained;  therefore,  the  SEC  Staff 
believes  the  costs  of  maintaining  this 
information  will  be  minimal.  The  SEC 
Staff  estimates  that  the  hourly  biuden  to 
create  records  of  a  change  of  account 
type,  as  discussed  in  the  PRA,  will 
result  in  a  total  aimual  cost  to  the 
industry  of  approximately  $3.5 
million.93 

ii.  Customer  Notification  of  Effective 
Date  of  Change  of  Account  Type 

Pursuant  to  new  paragraph  (o)(3)(ii)  of 
Rule  15c3-3,  a  Full  FCM/FuU  BD  that 
permits  a  change  in  the  type  of  account 
in  which  a  customer's  SFPs  are  held 
must  notify  the  customer  in  writing,  at 
least  ten  days  prior  to  the  date  of  the 
change  of  account  type,  of  the  date  the 
change  will  become  effective.  One 
commenter  objected  to  this  requirement, 
stating  "[r]equiring  a  firm  to  provide  a 
customer  with  a  [second)  separate 
notice  as  to  when  the  change  became 
effective  imposes  unnecessary 
additional  administrative  costs  and 
staffing  burdens  on  such  firms."  ^*  The 
SEC  believes  that  customers  must  be 
informed  of  the  date  changes  of  account 
type  became  effective.  However  there  is 
no  requirement  that  the  notification  be 
sent  separately  and  the  firm  may  choose 
to  include  the  notification  with  other 
correspondence  that  the  firm  sends  to 
the  customer. 

The  SEC  Staff  believes  that  there  are 
two  costs  associated  with  providing  this 
notification  to  customers:  the  initial. 


■«  .See  note  78. 

"^See  note  77.  According  to  Table  119  of  the 
SIA's  Report  on  Office  Salaries  In  the  Securities 
Industry  2000,  the  hourly  cost  of  an  operations 
specialist  is  approximately  S42.00  (which  includes 
an  addition  35%  to  account  for  overhead  costs) 
(82.240  hours  x  S42.00). 

^  See  note  47  and  accompanying  text. 


one-time  cost  to  draft  the  form  for 
notification,  and  the  cost  of  printing  and 
sending  the  notification  to  customers. 
The  SEC  Staff  estimates  that  the  hourly 
burden  to  create  the  customer 
notification  (discussed  in  the  PRA 
section)  will  result  in  a  total  one  time 
cost  to  the  industry  of  approximately 
$52,826.9'5 

The  SEC  Staff  believes  that  firms  will 
use  the  least  costly  method  to  comply 
with  these  requirements,  and  will 
probably  include  this  notification  with 
other  mailings  sent  to  the  customer.  As 
stated  in  the  PRA  section,  the  SEC  Staff 
estimates  that  the  total  cost  to  the 
industry  of  printing  and  posting  the 
acknowledgment  will  be  approximately 
$164,480.9fi 

2.  Amendments  to  Rule  17a-4 

The  amendments  to  Rule  1 7a-4 
clarify  that  the  records  required  to  be 
created  pursuant  to  new  paragraph  (o)  of 
Rule  15c3-3  must  be  maintained  for  at 
least  three  years,  the  first  two  in  an 
easily  accessible  place.  Once  the  broker- 
dealer  files  these  records,  the  cost  to 
maintain  them  is  minimal.  The  SEC 
believes  that  the  main  cost  would  be  the 
cost  to  assure  that  the  broker-dealer 
complies  with  the  rule.  The  SEC  Staff 
estimates  that  the  hourly  burden  to 
assure  compliance  with  the  amendment 
to  Rule  17a-4  (discussed  in  the  PRA 
section)  will  result  in  a  total  annual  cost 
to  the  industry  of  approximately 
$9,214."^ 

New  paragraph  (k)  of  Rule  17a— 4  will 
require  a  broker-dealer  that  engages  in  a 
SFP  business,  upon  request  of  the  SEC 
or  a  self-regulatory  organization,  to 
request  from  its  customers  and  provide 
to  the  regulator  documentation  of  cash 
transactions  underlying  exchanges  of 
security  futures  products  for  the 
underlying  security(ies).  In  addition, 
this  is  not  a  record  that  the  broker- 
dealer  will  be  required  to  create  or 
maintain  on  a  regular  basis  but.  instead, 
a  broker-dealer  will  obtain  these 
documents  from  a  customer  and  provide 
them  to  the  requesting  regulator  only 
when  specifically  requested. 

The  SEC  Staff  estimates  that  the 
hourly  burden  to  respond  to  4.510 


'*'•  See  note  76.  According  to  thf  SIA's  Rrpnrt  on 
Manaf^menl  and  Professional  Earnings  in  tht^ 
Securities  Industry  2000.  Tables  107.  108  and  110 
(and  adding  an  additional  35"*.  to  arxouni  fur 
overhead  costs),  the  hourly  <  osl  of  an  attorni'\  is 
approximately  SI  56.00  and  Ihp  hourly  cost  of  .i 
deputy  general  counsel  is  5225   ((156.00  >  3  hours) 
+  (S225  X  (30  min/60  min)))  x  91  brokor-dealnrs. 

'"■See  note  78. 

»"  See  note  79.  Ba.sed  on  the  SIA's  Report  on 
Management  and  Professional  Earnings  in  the 
Securities  industry  2000.  Table  051  (plus  35% 
overhead),  the  hourly  cost  of  a  compliance  manager 
is  approximately  5101.25  ((5101  25  «  1  hour  per 
broker-dealer)  f  91  broker-dealers)) 
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requests  ^''  for  documents  relating  to 
EFPs  (discussed  in  the  PRA  section)  will 
result  in  a  total  annual  cost  to  the 
industry  of  approximately  $913,275.«'' 

3.  Systems  Changes 

The  SEC  Staff  believes  that  broker- 
dealers  may  need  to  update  their 
systems  to  provide  for  the  printing  and 
sending  of  disclosure  documents  and 
acknowledgments  to  SFP  customers, 
and  to  create  and  maintain  information 
as  to  changes  of  account  type.  The  SEC 
Staff  further  believes,  based  on 
conversations  with  industry 
representatives,  that  many  broker- 
dealers  have  not  yet  updated  their 
systems  to  provide  for  the  trading  and 
processing  of  SFPs  as  certain 
specifications  of  these  products  have 
not  been  finalized.  Consequently,  the 
Staff  believes  that  any  systems  coding 
changes  needed  to  comply  with  the 
amendments  to  Rules  15c3-3  and  17a- 
4  could  be  incorporated  into  the  initial 
coding  for  these  products,  thus  greatly 
decreasing  the  costs  generally  associated 
with  systems  changes.  Therefore,  as 
stated  in  the  PRA  section,  the  SEC  Staff 
estimates  that  it  may  cost  the  broker- 
dealers  engaging  in  this  business 
approximately  $2.4  million '°"  to  update 
their  systems  to  comply  with  the 
amendments  to  Rules  15c3-3  and  17a- 
4. 

IX.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act '"' 
provides  that  whenever  the  SEC  engages 
in  rulemaking  and  must  consider  or 
determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  the  SEC  shall  consider  whether 
the  action  will  promote  efficiency, 
competition,  and  capital  formation.  In 
addition,  section  23(a)(2)  of  the 
Exchange  Act  '"^  requires  the  SEC,  in 
adopting  Exchange  Act  rules,  to 
consider  the  impact  any  such  rule 
would  have  on  competition  and  to  not 
adopt  a  rule  that  would  impose  a 
burden  on  competition  not  necessary'  or 
appropriate  in  furthering  the  purposes 
of  the  Exchange  Act. 

In  the  P*roposal,  the  SEC  solicited 
conunents  on  the  effect  of  the  proposed 


«•  See  note  80. 

'^  Based  on  the  SlA's  Beport  on  Management  and 
Professional  Earnings  in  the  Securities  Industry 
2000.  Table  051  (and  adding  an  additional  35"a.  to 
account  for  overhead  costs),  the  hourly  cost  of  a 
compliance  manager  is  approximately  S101.25 
(S101.25  X  2  hours  x  4,510  requests). 

'«•  See  note  81  and  accompanying  text. 

">•  15  U.S.C  78c(f). 

'« 15  U.S.C.  78w(a)(2). 


rules  and  rule  amendments  on 
competition,  efficiency,  and  capital 
formation.  No  comments  were  received 
that  specifically  addressed  the  effect  the 
proposed  rules  and  rule  amendments 
may  have  on  competition,  efficiency, 
and  capital  formation.  However,  one 
commenter  stated,  "requiring  a  signed 
acknowledgment  fi'om  a  customer 
trading  through  a  Full  FCM/FuU  BD  [ 
*   *  *  ]  imposes  inequitable  burdens  on 
a  Full  FCM/Full  BD"  and  "[because] 
notice  registrants  are  not  required  to 
obtain  a  signed  acknowledgment  from 
their  customers  [  *  *  *  ]  Full  FCM/Full 
BDs  [are  penalized]  vis  a  vis  notice 
registrants. "^"3  As  stated  above,  the 
Commissions  determined  not  to  adopt 
the  acknowledgment  requirement. 

The  SEC  believes  the  amendments  are 
necessary  to  eliminate  conflicting  or 
duplicative  rules  regarding  customer 
protection  and  recordkeeping  applicable 
to  SFPs.  These  amendments,  which 
provide  Full  FCM/Full  BDs  the 
flexibility  to  choose  whether  SFPs  will 
be  held  in  a  futiues  account  (subject  to 
the  CEA  segregation  requirements)  or  a 
securities  account  (subject  to  the 
Exchange  Act  and  SIP  A  requirements), 
allow  these  entities  to  determine  and 
apply  the  less  burdensome  regulatory 
scheme.  Further,  the  amendments  also 
exempt  certain  Notice  BDs  from 
Exchange  Act  Rules  17a-3, 17a-5, 17a- 
7, 17a-ll,  and  17a-13  because  the 
CFTC  has  similar  rules  that  would  apply 
to  these  firms. 

These  amendments  should  provide  an 
efficient  and  cost-effective  means  for 
Full  FCM/Full  BDs  to  reconcile  their 
conflicting  customer  protection  and 
segregation  requirements  with  respect  to 
SFPs.  The  amendments  also  should 
promote  efficiency  because  they  allow 
firms  the  flexibility  to  utilize  their 
present  systems  for  processing  SFPs, 
allow  firms  and/or  customers  to  choose 
the  regulatory  scheme  that  will  be 
applied  to  accounts  in  which  customer 
SFP  positions  are  held,  and  help 
educate  customers  regarding  the 
different  regulatory  schemes  (which 
may  be  applicable  to  their  accoimts)  that 
serve  to  protect  their  assets.  The  SEC 
believes  that  the  amendments  will  not 
create  any  anti-competitive  effects  and, 
in  fact,  should  promote  competition  by 
decreasing  the  costs  associated  with 
engaging  in  an  SFP  business.  Finally, 
the  SEC  does  not  believe  that  the 
amendments  will  hinder  capital 
formation,  as  they  harmonize  SEC  and 
CFTC  customer  protection  rules  to 
eliminate  duplicative  regulation  that 
would  have  required  duplication  of 
reserves/segregated  funds. 


X.  Summary  of  Regulatory  Flexibility 
Act  Certification 

.  CFTC:  The  Regulatory  Flexibility  Act 
("RFA")  '"^  requires  that  agencies,  in 
proposing  rules,  consider  the  impact  of 
those  rules  on  small  businesses.^""* 
These  rules  would  apply  to  firms  that 
are  registered  with  the  CFTC  as  FCMs. 
The  CFTC  has  previously  established 
certain  definitions  of  "small  entities"  to 
be  used  by  the  CFTC  in  evaluating  the 
impact  of  its  rules  on  such  entities  in 
accordance  with  the  RFA.^oe  The  CFTC 
has  previously  determined  that  FCMs 
are  not  small  entities  for  the  purpose  of 
the  RFA.i"''  In  defining  "small  entities" 
for  the  piupose  of  the  RFA,  the  CFTC 
excluded  FCMs  based  on  the  fiduciary 
nature  of  FCM-customer  relationships 
and  the  minimum  financial 
requirements  that  apply  to  FCMs.^°»  To 
the  extent  that  the  rule  amendments 
concerning  dispute  settlement 
procedures  affect  other  registrants,  the 
amendments  relieve  existing 
requirements  for  the  registrants.  No 
comments  were  received  concerning  the 
impact  of  these  rules  on  small  entities. 

SEC:  Pursuant  to  section  605(b)  of  the 
Regulatory  Flexibility  Act,  5  U.S.C. 
605(b],  the  Chairman  of  the  Commission 
has  certified  that  the  rules  and  rule 
amendments  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  This 
certification,  including  the  reasons 
supporting  the  certification,  was 
attached  to  the  Proposal,'"^  as 
Appendix  A. 

In  the  Proposal  the  SEC  solicited 
comments  on  potential  impact  of  the 
rules  and  rule  amendments  on  small 
entities.  No  conunents  were  received 
that  discussed  the  Regulatory  Flexibility 
Act  Certification. 

Text  of  Final  Rules 

List  of  Subjects 

17  CFR  Parti 

Consumer  protection.  Definitions, 
Reporting  and  recordkeeping 
requirements. 

17  CFR  Part  41 

Security  futures  products,  Customer 
protection. 

17  CFR  Part  190 

Consiuner  protection,  Definitions, 
Reporting  aud  recordkeeping 
requirements. 


'03  See  CME/CBOT  Letter,  p.  3. 


"X  5  U.S.C.  601  ef  seq. 

105  5  U.S.C.  603(a) 

10647  FR  18618  (April  30,  1982). 

""W.  at  18619. 

'«  See  note  8. 
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17  CFR  Part  240 

Broker,  dealer,  securities,  customer 
protection. 

1 7  CFR  Chapter  1— Commodity  Futures 
Trading  Commission. 

In  accordance  with  the  foregoing. 
Chapter  I  of  Title  17  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  1— GENERAL  REGULATIONS 
UNDER  THE  COMMODITY  EXCHANGE 
ACT 

1.  The  authority  citation  for  Part  1 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la,  2,  5,  6,  6a,  6b.  6c, 
6d,  6e,  6f,  6g,  6h,  6i,  6j,  6k,  61, 6in.  6n,  6o, 
6p,  7,  7a,  7b,  8,  9, 12,  12a,  12c,  13a,  13a-l, 
16, 16a,  19,  21,  23,  and  24,  as  amended  by 
the  Commodity  Futures  Modernization  Act  of 
2000,  Appendix  E  of  Pub.  L.  No.  106-554. 
114  Stat.  2763  (2000). 

2.  Section  1.3  is  amended  by  adding 
paragraphs  (gg)(4),  (w)  and  (ww)  to  read 
as  follows: 

§1.3    Definition*. 

***** 

(gg)*  *  * 

(4)  Notwithstanding  paragraphs 
(gg)(l),  (2)  and  (3)  of  this  section,  the 
term  Aistomer  fimds  shall  exclude 
money,  securities  or  property  held  to 
margin,  guarantee  or  seciu«  seciirity 
futiuBS  products  held  in  a  securities 
account,  and  all  money  accruing  as  the 
result  of  such  security  futures  products. 
***** 

(w)  Futures  account.  This  term 
means  an  account  that  is  maintained  in 
accordance  with  the  segregation 
requirements  of  section  4d  of  the 
Commodity  Exchange  Act  and  the  rules 
thereimder. 

(ww)  Securities  account.  This  term 
means  an  account  that  is  maintained  in 
accordance  with  the  requirements  of 
section  15(c)(3)  of  the  Securities 
Exchange  Act  of  1934  and  Rule  15c3-3 
thereunder. 

3.  Section  1.55  is  amended  by  adding 
paragraph  (h)  to  read  as  follows: 

SI .55    Distribution  of  "Risk  Disciosurw 
Statement"  by  futures  commission 
merchants  and  introducing  brokers. 

***** 

(h)  Notwithstanding  any  other 
provision  of  this  section  or  §  1.65,  a 
person  registered  or  required  to  be 
registered  with  the  Conunission  as  a 
futures  commission  merchant  pursuant 
to  sections  4f(a)(l)  or  4f(a)(2)  of  the 
Conunodity  Exchange  Act  and 
registered  or  required  to  be  registered 
with  the  Securities  and  Exchange 
Commission  as  a  broker  or  dealer 


pursuant  to  sections  15(b)(1)  or 
15(b)(ll)  of  the  Securities  Exchange  Act 
of  1934  and  rules  thereunder  must 
provide  to  a  customer  or  prospective 
customer,  prior  to  the  acceptance  of  any 
order  for,  or  otherwise  handling  any 
transaction  in  or  in  connection  with,  a 
security  futures  product  for  a  customer, 
the  disclosures  set  forth  in  §  41.41(b)(1) 
of  this  chapter. 

PART  41— SECURITY  FUTURES 
PRODUCTS 

4.  The  authority  citation  for  Part  41  is 
revised  to  read  as  follows: 

Authority:  Sections  206,  251  and  252.  Pub. 
L.  106-554, 114  Stat.  2763,  7  U.S.C.  la.  2,  6f, 
6j.  7a-2,  12a:  15  U.S.C.  78g(c)(2). 

5.  Section  41.41  is  added  to  Subpart 
E  to  read  as  follows: 

§  41 .41    Security  futures  products 
accounts. 

(a)  Where  security  futures  products 
may  be  held.  (1)  A  person  registered 
with  the  Commission  as  a  futiues 
commission  merchant  pxusuant  to 
section  4f(a)(l)  of  the  Commodity 
Exchange  Act  ("CEA")  and  registered 
with  the  Securities  and  Exchange 
Commission  ("SEC")  as  a  broker  or 
dealer  piusuant  to  section  15(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Securities  Exchange  Act")  ("Full 
FCM/Full  BD")  may  hold  aU  of  a 
customer's  security  futiues  products  in 
a  futures  account,  all  of  a  customer's 
security  futures  products  in  a  securities 
account,  or  some  of  a  customer's 
security  futures  products  in  a  futures 
account  and  other  security  futiires 
products  of  the  same  customer  in  a 
securities  account.  A  person  registered 
with  the  Commission  as  a  futures 
commission  merchant  pursuant  to 
section  4f(a)(2)  of  the  CEA  (a  notice- 
registered  FCM)  may  hold  a  customer's 
security  futiues  products  only  in  a 
seciuiUes  account.  A  person  registered 
with  the  SEC  as  a  broker  or  dealer 
pursuant  to  section  15fb)(ll)  of  the 
Seciuities  Exchange  Act  (a  notice- 
registered  broker-dealer)  may  hold  a 
customer's  security  futur  js  products 
only  in  a  futures  account. 

(2)  A  Full  FCM/Full  BD  shall 
establish  written  policies  or  procedures 
for  determining  whether  customer 
security  futiues  products  will  be  placed 
in  a  futures  account  and/or  a  securities 
accoimt  and,  if  applicable,  the  process 
by  which  a  customer  may  elect  the  type 
or  types  of  account  in  which  security 
futures  products  will  be  held  (including 
the  procedure  to  be  followed  if  a 
customer  fails  to  make  an  election  of 
account  type). 


(b)  Disclosure  requirements.  (1) 
Except  as  provided  in  paragraph  (b)(2). 
before  a  futures  commission  merchant 
accepts  the  first  order  for  a  security 
futures  product  from  or  on  behalf  of  a 
customer,  the  firm  shall  furnish  the 
customer  with  a  disclosure  document 
containing  the  following  information: 

(i)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  section  4d  of  the  CEA  applicable 
to  a  futures  account; 

(ii)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  Securities  Exchange  Act  Rule 
15c3-3  and  the  Securities  Investor 
Protection  Act  of  1970  applicable  to  a 
seciuities  account; 

(iii)  A  statement  indicating  whether 
the  customer's  security  futiues  products 
will  be  held  in  a  futures  account  and/ 
or  a  seciuities  account,  or  whether  the 
firm  permits  customers  to  make  or 
change  an  election  of  account  type;  and 

(iv)  A  statement  that,  with  respect  to 
holding  the  customer's  security  futures 
products  in  a  securities  account  or  a 
futiu^s  account,  the  alternative 
regulatory  scheme  is  not  available  to  the 
customer  in  connection  with  that 
account. 

(2)  Where  a  customer  account 
containing  an  open  security  fut\u«s 
product  position  is  transferred  to  a 
futures  commission  merchant,  that 
futures  commission  merchant  may 
instead  provide  the  statements 
described  in  paragraphs  (b)(l)(iii)  and 
(b)(l)(iv)  above  no  later  than  ten 
business  days  after  the  date  the  account 
is  transferred. 

(c)  Changes  in  account  type.  A  Full 
FCM/Full  BD  may  change  the  type  of 
account  in  which  a  customer's  security 
futures  products  will  be  held;  provided, 
that: 

(1)  The  firm  creates  a  record  of  each 
change  in  accoimt  type,  including  the 
name  of  the  customer,  the  account 
number,  the  date  the  firm  received  the 
customer's  request  to  change  the 
account  type,  if  applicable,  and  the  date 
the  change  in  account  type  became 
effective;  and 

(2)  The  firm,  at  least  ten  business  days 
beJFore  the  customer's  account  type  is 
changed: 

(i)  Notifies  the  customer  in  writing  of 
the  date  that  the  change  will  become 
effective;  and 

(ii)  Provides  the  customer  with  the 
disclosures  described  in  paragraph 
(b)(1)  above. 

(d)  Recordkeeping  requirements.  The 
Commission's  recordkeeping  rules  set 
forth  in  §§1.31.  1.32.  1.35.  1.36.  1.37. 
4.23.  4.33,  18.05  and  190.06  of  this 
chapter  shall  apply  to  security  futures 
product  transactions  and  positions  in  a 
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futures  account  (as  that  term  is  defined 
in  §  1.3(w)  of  this  chapter).  These  rules 
shall  not  apply  to  security  futures 
product  transactions  and  positions  in  a 
securities  accoimt  (as  that  term  is 
defined  in  §  1.3(ww)  of  this  chapter); 
provided,  that  the  SEC's  recordkeeping 
rules  apply  to  those  transactions  and 
positions. 

(e)  Reports  to  customers.  The 
Commission's  reporting  requirements 
set  forth  in  §§  1.33  and  1.46  of  this 
chapter  shall  apply  to  security  futures 
product  transactions  and  positions  in  a 
futures  account  (as  that  term  is  defined 
in  §  1.3(w)  of  this  chapter).  These  rules 
shall  not  apply  to  security  futures 
product  transactions  and  positions  in  a 
securities  account  (as  that  term  is 
defined  in  §  1.3(ww)  of  this  chapter); 
provided,  that  the  SEC's  rules  set  forth 
in  §§240.10b-10  and  240.15c3-2  of  this 
chapter  regarding  delivery  of 
confirmations  and  accoimt  statements 
apply  to  those  transactions  and 
positions. 

(f)  Segregation  of  customer  funds.  All 
money,  securities,  or  property  held  to 
margin,  guarantee  or  secure  security 
futures  products  held  in  a  futures 
account,  or  accruing  to  customers  as  a 
result  of  such  products,  are  subject  to 
the  segregation  requirements  of  section 
4d  of  the  CEA  and  the  rules  thereunder. 

PART  190— BANKRUPTCY 

6.  The  authority  citation  for  Part  190 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  la.  2.  4a.  6c,  6d,  6g,  7a, 
12,  19  and  24,  and  11  U.S.C.  362.  546.  548. 
556,  and  761-766,  unless  otherwise  noted. 

7.  Section  190.01  is  amended  by 
revising  paragraph  (f)  and  by  adding 
paragraph  (kk)(9)  to  read  as  follows: 

§190.01    Definitions. 

***** 

(f)  Commodity  broker  means  any 
person  who  is  registered  or  required  to 
register  as  a  futures  commission 
merchant  under  the  Commodity 
Exchange  Act  including  a  person 
registered  or  required  to  be  registered  as 
such  under  Parts  32  and  33  of  this 
chapter,  and  a  "commodity  options 
dealer,"  "foreign  futures  commission 
merchant,"  "clearing  organization,"  and 
"leverage  transaction  merchant"  with 
respect  to  which  there  is  a  "customer" 
as  those  terms  are  defined  in  this 
section,  but  excluding  a  person 
registered  as  a  futures  commission 
merchant  imder  section  4f(a)(2)  of  the 
Commodity  Exchange  Act. 
***** 

(kk)*  *  * 

(9)  Notwithstanding  any  other 
provision  of  this  paragraph  (kk), 


security  futures  products,  and  any 
money,  securities  or  property  held  to 
margin,  guarantee  or  secure  such 
products,  or  accruing  as  a  result  of  such 
products,  shall  not  be  considered 
specifically  identifiable  property  for  the 
purposes  of  Subchapter  FV  of  the 
Bankruptcy  Code  or  this  part  190,  if 
held  in  a  seciu-ities  account. 
***** 

8.  Section  190.02  is  amended  by: 

a.  Removing  the  period  and  in  its 
place  adding  a  ";"  at  the  end  of 
paragraph  (d)(8); 

b.  Redesignating  paragraphs  (d)(ll) 
and  (d)(12)  as  paragraphs  (d)(12)  and 
(d)(13),  respectively;  and 

c.  Adding  a  new  paragraph  (d)(ll). 
The  revisions  and  additions  read  as 

follows: 

§  1 90.02    Operation  of  the  debtor's  estate 
subsequent  to  the  filing  date  and  prior  to 
the  primary  liquidation  date. 

***** 

(d)  *   *  * 

(11)  Whether  the  claimant's  positions 
in  security  futures  products  are  held  in 
a  futures  account  or  a  securities 
account,  as  these  terms  are  defined  in 
§§  1.3(vv)  and  (ww)  of  this  chapter, 
respectively; 
***** 

9.  Section  190.07  is  amended  by 
revising  paragraph  (b)(l)(iii)(B)(3)  and 
removing  the  undesignated  paragraph 
following  paragraph  (b)(l)(iii)(B)(3)  to 
read  as  follows: 

§  1 90.07    Calculation  of  allowed  net  equity. 

*      '  *         *        *        * 

(b)*   *   * 

(D*  *  * 

(iii)  *  *   * 

(B)*   *   * 

(5)  The  normal  costs  attributable  to 
the  payment  of  commissions,  brokerage, 
interest,  taxes,  storage,  transaction  fees, 
insurance  and  other  costs  and  charges 
lawfully  inciured  in  connection  with 
the  purchase,  sale,  exercise,  or 
liquidation  of  any  commodity  contract 
in  such  account.  For  purposes  of  this 
paragraph  (b)(1),  the  open  trade  balance 
of  a  customer's  account  shall  be 
computed  by  subtracting  the  unrealized 
loss  in  value  of  the  open  commodity 
contracts  held  by  or  for  such  account 
from  the  unrealized  gain  in  value  of  the 
open  commodity  contracts  held  by  or 
for  such  account.  In  calculating  the 
ledger  balance  or  open  trade  balance  of 
any  customer,  exclude  any  security 
futures  products,  any  gains  or  losses 
realized  on  trades  in  such  products,  any 
property  received  to  margin,  guarantee 
or  secure  such  products  (including 
interest  thereon  or  the  proceeds  thereof), 
to  the  extent  any  of  the  foregoing  are 


held  in  a  securities  account,  and  any 
disbursements  to  or  on  behalf  of  such 
customer  in  connection  with  such 
products  or  such  property  held  in  a 
securities  account. 
***** 

10.  Section  190.08  is  amended  by 
revising  paragraphs  (a)(2)(v)  and 
(a)(2)(vi)  and  by  adding  paragraph 
(a)(2)(vii)  to  read  as  follows: 

§190.08    Allocation  of  property  and 
allowance  of  claims. 

***** 

(a)  *   *   * 

(2)*   *   * 

(v)  Property  deposited  by  a  customer 
with  a  commodity  broker  after  the  entry 
of  an  order  for  relief  which  is  not 
necessary  to  meet  the  maintenance 
margin  requirements  applicable  to  the 
accounts  of  such  customer; 

(vi)  Property  hypothecated  pursuant 
to  §  1.30  of  this  chapter  to  the  extent  of 
the  loan  of  margin  with  respect  thereto; 
and 

(vii)  Money,  securities  or  property 
held  to  margin,  guarantee  or  secure 
security  futures  products,  or  accruing  as 
a  result  of  such  products,  if  held  in  a 
securities  account. 
***** 

11.  Section  190.10  is  amended  by 
adding  paragraph  (h)  to  read  as  follows: 

§190.10    General. 

***** 

(h)  Rule  of  construction.  Contracts  in 
security  futures  products  held  in  a 
securities  account  shall  not  be 
considered  to  be  "from  or  for  the 
commodity  futures  account"  or  "from  or 
for  the  commodity  options  account"  of 
such  customers,  as  such  terms  are  used 
in  section  761(9)  of  the  Bankruptcy 
Code. 

12.  Appendix  A  to  Part  190  is 
amended  by  adding  Item  III  g.  to 
Bankruptcy  Appendix  Form  4 — Proof  of 
Claim  taread  as  follows: 

Appendix  A  to  Part  190 — Bankruptcy 
Forms 


Bankruptcy  Appendix  Form  4 — Proof  of 
Claim 


III.  *  *  * 

g.  Whether  the  claimant's  positions  in 
security  futures  products  are  held  in  a 
futures  account  or  a  securities  account, 
as  these  terms  are  defined  in  §§  1.3(w) 
and  (ww)  of  this  chapter,  respectively. 
***** 

Dated:  September  9,  2002. 
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By  the  Commodity  Futures  Trading 
Commission. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

Securities  and  Exchange  Conunission 

17  CFR  Chapter  H 

The  amendments  are  adopted 
pursuant  to  the  authority  conferred  on 
the  SEC  by  the  Exchange  Act,  including 
Sections  3(b),  4A,  15(c)(3),  17(a),  and 
23(a). 

In  accordance  virith  the  foregoing, 
Title  17,  Chapter  n  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows: 

PART  240-GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1.  The  authority  citation  for  Part  240 
is  amended  by  adding  the  following 
citations  to  read  as  follows; 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3,  77eee,  77ggg,  77nnn, 
77SSS,  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78J-1,  78k,  78k-l,  787.  78m,  78n,  78o,  78p. 
78q,  78s,  78U-5,  78w,  78x,  78//,  78mm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  805^3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

Section  240.15c3-3  is  also  issued 
under  15  U.S.C.  78o{c)(2).  78(c)(3), 
78q(a),  78w(a);  sec.  6(c),  84  Stat.  1652; 
15  U.S.C.  78fff. 

Section  240.15c3-3(o)  is  also  issued 
vmder  Pub.  L.  106-554, 114  Stat.  2763, 
section  203. 
***** 

2.  Section  240.15c3-3  is  amended  by: 

a.  Removing  the  authority  citation    ~ 
following  §  240.15c3-3; 

b.  Adding  a  new  sentence  following 
the  fourth  sentence  in  the  introductory 
text  of  paragraph  (a)(1); 

c.  Adding  paragraphs  (a)(l4j  and 
(a)(15);  and 

d.  Adding  paragraph  (o). 

The  revisions  and  additions  read  as 
follows: 

§  240.1 5c3-3    Customer  protection- 
reserves  and  custody  of  securities. 

(a)  *  *  * 

(1)  *  *  *  In  addition,  the  term  shall 
not  include  a  person  to  the  extent  that 
the  person  has  a  claim  for  security 
futujres  products  held  in  a  futures 
account,  or  any  security  futures  product 
and  any  futures  product  held  in  a 
"proprietary  accoimt"  as  defined  by  the 
Conunodity  Futxires  Trading 
Commission  in  §  1.3(y)  of  this  chapter. 


(14)  The  term  securities  account  shall 
mean  an  account  that  is  maintained  in 
accordance  with  the  requirements  of 


section  15(c)(3)  of  the  Act  (15  U.S.C. 
78o(c)(3))  and  §  240.15c3-3. 

(15)  The  term  futures  account  (also 
referred  to  as  "commodity  account") 
shall  mean  an  account  that  is 
maintained  in  accordance  with  the 
segregation  requirements  of  section  4d 
of  the  Commodity  Exchange  Act  (7 
U.S.C.  6d)  and  the  rules  thereunder. 
***** 

(o)  Security  futures  products. — (1) 
Where  security  futures  products  shall  be 
held.  A  broker  or  dealer  registered  with 
the  Commission  pursuant  to  section 
15(b)(1)  of  the  Act  (15  U.S.C.  78o(b)(l)) 
that  is  also  a  futures  commission 
merchant  registered  with  the 
Commodity  Futures  Trading 
Commission  pursuant  to  section  4f(a)(l) 
of  the  Commodity  Exchange  Act  (7 
U.S.C.  6f{a)(l)): 

(i)  Shall  hold  a  customer's  security 
futures  products  in  either  a  securities 
account  or  a  futures  account;  and 

(ii)  Shall  establish  written  policies  or 
procedures  for  determining  whether 
customer  security  futiu^s  products  will 
be  placed  in  a  securities  account  or  a 
futiu'es  account  and,  if  applicable,  the 
process  by  which  a  customer  may  elect 
the  type  or  types  of  accoimt  in  which 
security  futures  products  will  be  held 
(including  the  procedure  to  be  followed 
if  a  customer  fails  to  make  an  election 
of  account  type). 

(2)  Disclosure  and  record 
requirements. — (i)  Except  as  provided  in 
paragraph  (o)(2)(ii),  before  a  broker  or 
dealer  registered  with  the  Commission 
pursuant  to  section  15(b)(1)  of  the  Act 
(15  U.S.C.  78o(b)(l))  accepts  the  first 
order  for  a  security  futures  product  from 
or  on  behalf  of  a  customer,  the  broker 
or  dealer  shall  furnish  the  customer 
with  a  disclosing  document  containing 
the  following  information: 

(A)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  this  section  and  the  Securities 
Investor  Protection  Act  of  1970  (15 
U.S.C.  78aaa  et  seq.)  applicable  to  a 
securities  account; 

(B)  A  description  of  the  protections 
provided  by  the  requirements  set  forth 
under  section  4d  of  the  Commodity 
Exchange  Act  (7  U.S.C.  6d)  applicable  to 
a  futures  accoimt; 

(C)  A  statement  indicating  whether 
the  customer's  security  futures  products 
will  be  held  in  a  securities  account  or 

a  futures  account,  or  whether  the  firm 
permits  customers  to  make  or  change  an 
election  of  account  type;  and 

(D)  A  statement  that,  with  respect  to 
holding  the  customer's  security  futures 
products  in  a  securities  account  or  a 
futures  accoimt,  the  alternative 
regulatory  scheme  is  not  available  to  the 
customer  with  relation  to  that  account. 


(ii)  Where  a  customer  account 
containing  an  open  security  futures 
product  position  is  transferred  to  a 
broker  or  dealer  registered  with  the 
Commission  pursuant  to  section  15(b)(1) 
of  the  Act  (15  U.S.C.  78o(b)(l)),  that 
broker  or  dealer  may  instead  provide  the 
statements  described  in  paragraphs 
(o)(2)(i)(C)  and  (o)(2)(i)(D)  of  this  section 
no  later  than  ten  business  days  after  the 
date  the  account  is  received. 

(3)  Changes  in  account  type.  A  broker 
or  dealer  registered  with  the 
Commission  pursuant  to  section  15(b)(1) 
of  the  Act  (15  U.S.C.  78o(b)(l))  that  is 
also  a  futures  commission  merchant 
registered  pursuant  to  section  4f(a)(l)  of 
the  Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l))  may  change  the  type  of  account 
in  which  a  customer's  security  futures 
products  will  be  held;  provided  that: 

(i)  The  broker  or  dealer  creates  a 
record  of  each  change  in  account  type, 
including  the  name  of  the  customer,  the 
account  number,  the  date  the  broker  or 
dealer  received  the  customer's  request 
to  change  the  account  type,  if 
applicable,  and  the  date  the  change  in 
account  type  became  effective;  and 

(ii)  The  broker  or  dealer,  at  least  ten 
days  before  the  customer's  account  type 
is  changed: 

(A)  Notifies  the  customer  in  writing  of 
the  date  that  the  change  will  become 
effective;  and 

(B)  Provides  the  customer  with  the 
disclosures  described  in  paragraph 
(o)(2)(i)  of  this  section. 

4.  Section  240.17a-3  is  amended  by 
adding  paragraph  (f)  to  read  as  follows: 

§  240.1 7a-3    Records  to  tM  made  t>y  certain 
exchange  members,  brokers  and  dealers. 

***** 

(f)  Security  futures  products.  The 
provisions  of  this  section  shall  not 
apply  to  security  futures  product 
transactions  and  positions  in  a  futures 
account  (as  that  term  is  defined  in 
§240.15c3-3(a)(15));  provided,  that  the 
Commodity  Futures  "Trading 
Commission's  recordkeeping  rules 
apply  to  those  transactions  and 
positions. 

5.  Section  240.17a— 4  is  amended  by: 

a.  Revising  paragraph  (b)(9); 

b.  Redesignating  paragraphs  (k)  and 
(1),  which  become  effective  on  May  2, 
2003,  as  paragraphs  (1)  and  (m);  and 

c.  Adding  new  paragraph  (k). 
The  revisions  and  addition  read  as 

follows: 

§  240. 1 7a-4    Records  to  be  preserved  by 
certain  exchange  members,  brolters  and 
dealers. 

***** 

(b)*  •   • 


.*v  n  p^^^^* 
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(9)  The  records  required  to  be  made 
pursuant  to  §  240.15c3-3(d)(4)  and  (o). 

***** 

(k)  Exchanges  of  futures  for  physical. 

(1)  Except  as  provided  in  paragraph 
(k)(2)  of  this  section,  upon  request  of 
any  designee  or  representative  of  the 
Commission  or  of  any  self-regulatory 
organization  of  which  it  is  a  member, 
every  member,  broker  or  dealer  subject 
to  this  section  shall  request  and  obtain 
from  its  customers  documentation 
regarding  an  exchange  of  security 
futures  products  for  physical  securities, 
including  docimientation  of  underlying 
cash  transactions  and  exchanges.  Upon 
receipt  of  such  docimientation,  the 
member,  broker  or  dealer  shall  promptly 
provide  that  docimientation  to  the 
requesting  designee  or  representative. 

(2)  This  paragraph  (k)  does  not  apply 
to  an  underlying  cash  transaction(s)  or 
exchange(s)  that  was  effected  through  a 
member,  broker  or  dealer  registered 
with  the  Commission  and  is  of  a  type 
required  to  be  recorded  pursuant  to 
§240.17a-3. 

6.  Section  240.1 7a-5  is  amended  by 
adding  paragraph  (1)(4)  to  read  as 
follows: 

§  240.178-5    Reports  to  be  made  by  certain 
brokers  and  dealers. 

***** 

(D*  *  * 

(4)  The  provisions  of  §  240.1 7a-5 
shall  not  apply  to  a  broker  or  dealer 
registered  pursuant  to  section 


15(b)(ll)(A)  of  the  Act  (15  U.S.C. 
78o(b)(ll)(A))  that  is  not  a  member  of 
either  a  national  securities  exchange 
pursuant  to  section  6(a)  of  the  Act  (15 
U.S.C.  78f(a))  or  a  national  securities 
association  registered  pursuant  to 
section  15A(a)  of  the  Act  (15  U.S.C. 
78o-3(a)). 
***** 

7.  Section  240.17a-7  is  amended  by: 

a.  Removing  from  paragraphs  (a)(1) 
and  (a)(2)  the  words  "paragraph  (b)" 
and  in  their  place  adding  "paragraphs 
(b)  and  (c)";  and 

b.  Redesignating  paragraph  (c)  as 
paragraph  (d)  and  adding  new 
paragraph  (c)  to  read  as  follows: 

§  240. 1 78-7    Records  of  non-resident 
brolcers  and  dealers. 

***** 

(c)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  registered 
pursuant  to  section  15(b)(ll)(A)  of  the 
Act  (15  U.S.C.  78o(b)(ll)(A))  that  is  not 
a  member  of  either  a  national  securities 
exchange  pursuant  to  section  6(a)  of  the 
Act  (15  U.S.C.  78f(a))  or  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  78o-3(a)). 
***** 

8.  Section  240.17a-ll  is  amended  by 
adding  paragraph  (i)  to  read  as  follows: 

§  240.1 7a-1 1     Notification  provisions  for 
brokers  and  dealers. 


(i)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  registered 
pursuant  to  section  15(b)(ll)(A)  of  the 
Act  (15  U.S.C.  78o(b)(ll)(A))  that  is  not 
a  member  of  either  a  national  securities 
exchange  pursuant  to  section  6(a)  of  the 
Act  (15  U.S.C.  78f(a))  or  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  78o-3(a)). 

9.  Section  240.17a-13  is  amended  by 
redesignating  paragraph  (e)  as  paragraph 
(f)  and  adding  new  paragraph  (e)  to  read 
as  follows: 

§  240.1 7a-1 3    Quarterly  security  counts  to 
be  made  by  certain  exchange  members, 
brokers,  and  dealers. 

***** 

(e)  The  provisions  of  this  section  shall 
not  apply  to  a  broker  or  dealer  registered 
pursuant  to  section  15(b)(ll)(A)  of  the 
Act  (15  U.S.C.  78o(b)(ll)(A))  that  is  not 
a  member  of  either  a  national  securities 
exchange  pursuant  to  section  6(a)  of  the 
Act  (15  U.S.C.  78f(a))  or  a  national 
securities  association  registered 
pursuant  to  section  15A(a)  of  the  Act  (15 
U.S.C.  78o-3{a)). 
***** 

Dated:  September  9,  2002. 
By  the  Securities  and  Exchange 
Commission. 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-23274  Filed  9-12-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

17  CFR  Part  240 

[RelMse  No.  34-46471;  File  No.  S7-19-02] 

RIN3235-AI50 

Conflrmation  Raqulrements  for 
Transactkxw  of  Security  Futures 
Products  Effsctsd  In  Futures  Accounts 

agency:  Securities  and  Exchange 
Commission. 

action:  Final  rule. 

SUMMARY:  In  accordance  with  the 
Commodity  Futures  Modernization  Act 
of  2000  ("CFMA").  the  Securities  and 
Exchange  Commission  ("SEC"  or 
"Commission")  is  adopting  rule 
amendments  and  a  new  rule  under  the 
Securities  Exchange  Act  of  1934 
("Exchange  Act").  The  rule  amendments 
and  new  nde  are  designed  to  clarify  the 
disclosiues  broker-dealers  effecting 
transactions  in  security  futines  products 
in  futures  accoimts  must  make  in  the 
confirmations  sent  to  customers 
regarding  those  transactions.  The 
amendments  provide  that  broker-dealers 
effecting  transactions  in  security  futures 
products  in  futures  accoimts  do  not 
have  to  disclose  cill  of  the  information 
required  by  the  SEC's  confirmation 
disclosure  rule,  but  rather  require  that 
the  transaction  confirmations  for  these 
accoimts  disclose  specific  information 
and  notify  customers  that  certain 
additional  information  will  be  available 
upon  written  request.  The  new  rule  also 
exempts  broker-dealers  effecting 
transactions  for  customers  in  security 
futures  products  in  a  futures  account 
from  the  disclosure  requirements  of 
Exchange  Act  Section  11(d)(2). 

DATES:  Effective  Date:  October  15.  2002. 

Compliance  Date:  October  15,  2002 
and  June  1,  2003.  Section  V  of  this 
document  contains  more  information  on 
transition  prior  to  June  1,  2003. 

FOR  FURTHER  INFORMATION  CONTACT: 

Catherine  McGuire,  Chief  Counsel,  or 
Norman  Reed,  Special  Counsel,  at  (202) 
942-0073,  Office  of  the  Chief  Counsel. 
Division  of  Market  Regulation, 
Securities  and  Exchange  Commission, 
450  5th  Street,  NW,  Washington,  DC 
20549-1001. 

SUPPLEMENTARY  INFORMATION:  The 
Commission  today  is  adopting 
amendments  to  Rule  lOb-10, 17  CFR 
240.10b-10(e),  and  adopting  new  Rule 
lld2-l,  17  CFR  240.11d2-l.  under  the 
Exchange  Act,  which  the  Commission 


published  for  comment  in  the  Federal 
Register  on  June  10,  2002.^ 

Table  of  ContenU 

I.  Introduction 

II.  Background 

III  The  Solicitation  of  General  Comments  and 
the  Proposing  Release 

IV.  Overview  of  the  Comments  Received 

V.  Discussion  and  Basis  for  Adoption 

A.  Rule  lOb-10 

B.  Rule  lOb-10  SIPC  Disclosure 
Requirement 

C.  Rule  lld2-l 

D.  Technical  Corrections  to  Rule  lOb-10 

VI.  Paperwork  Reduction  Act 

VII.  Costs  and  Benefits  of  Amendments 

VIII.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

IX.  Final  Regulatory  Flexibility  Act 

X.  Statutory  Authority  Text  of  Final  Rules 

I.  Introduction 

The  CFMA  permits  the  trading  of 
security  futures,  i.e.,  futures  contracts 
on  individual  securities  and  on  narrow- 
based  security  indexes.^  Under  the 
CFMA,  security  futiues  are  both 
"securities"  under  the  federal  securities 
laws,  ^  and  futures  contracts  for 
purposes  of  the  Commodity  Exchange 
Act  ("CEA")."  Accordingly,  the  SEC  and 
the  Commodity  Futures  Trading 
Commission  ("CFTC")  have  joint 
jurisdiction  over  the  intermediaries  and 
markets  that  trade  security  futures 
products  ("SFPs"). 

Because  they  are  subject  to  regulation 
both  as  securities  and  as  futures 
contracts,  SFTs  must  be  traded  on 
trading  facilities  and  through 
intermediaries  that  are  registered  with 
both  the  SEC  and  the  CFTC.  The  CFMA 
amended  the  CEA  and  the  Exchange  Act 
to  provide  notice  registration 
procedures  for  persons  that  may  be 
required  to  register  with  the  SEC  or  the 
CFTC  solely  because  they  are  effecting 
SFP  transactions.  Under  the  notice 
registration  procedures,  a  futures 
commission  merchant  ("FCM")  may 
register  mth  the  SEC  pursuant  to 


>  Exchange  Act  Release  No.  46014  (May  31,  2002), 
67  FR  39647  (June  10.  2002). 

'Pub  L.  106-554.  114  Stat.  2763  (2000).  Under 
Exchange  Act  Section  3(a)(55)(A),  the  term 
"security  future"  is  defined  as  a  contract  of  sale  for 
future  delivery  of  a  single  security  or  of  a  narrow- 
based  security  index.  15  U.S.C.  78c(a)(55)(A).  Under 
Exchange  Act  Section  3(a)(56),  the  term  "security 
futures  product"  is  defined  as  a  security  future  or 
an  option  on  security  future.  15  U.S.C.  78C(a)(56). 

3  See.  e.g..  Exchange  Act  Section  3(a)(10)  (15 
U.S.C.  78c(a)(10)). 

••  The  term  "security  future"  is  defined  in  CEA 
Section  la(31)  (7  U.S.C.  la(31))  as  a  contract  of  sale 
for  future  delivery  of  a  single  security  or  of  a 
narrow-based  security  index.  Under  CEA  Section 
la(33)  (7  U.S.C.  la(33)),  the  term  "security  futures 
product"  is  defined  as  a  security  future  or  an  option 
on  a  security  future. 


Section  15(b)(ll)  of  the  Exchange  Act 
and  the  rules  adopted  by  the  SEC  ^ 
("Notice  BD")  and  a  broker-dealer  may 
register  with  the  CFTC  pursuant  to 
Section  4f(a)(2)  of  the  CEA  and  rules 
adopted  by  the  CFTCe  ("Notice  FCM"). 

■Notice  BDs  are  exempt  from  certain 
provisions  of  the  Exchange  Act,^  and 
Notice  FCMs  are  exempt  bom  certain 
provisions  of  the  CEA.?  These  statutory 
provisions  were  designed  to  allow 
persons  that  previously  had  engaged 
"solely"  in  either  the  securities  or 
futures  business  to  participate  in  SFP 
business  without  being  subject  to 
conflicting  or  duplicative  regulation 
with  regard  to  the  specified  provisions. 
The  CFMA  does  not  exempt  firms  that 
are  authorized  to  do  business  in  all 
securities  and  futures  ("fully-registered" 
with  both  the  CFTC  and  the  SEC  ("Full 
FCMs/Full  BDs"))  from  any  provisions 
of  the  Exchange  Act  or  the  CEA. 

The  CFMA  requires  the  SEC,  in 
consultation  with  the  CFTC,  to  issue 
such  rules,  regulations,  or  orders  as  are 
necessary  to  avoid  duplicative  or 
conflicting  regulations  applicable  to 
Full  FCMs/Full  BDs  with  respect  to  the 
treatment  of  customer  funds,  securities, 
or  property,  maintenance  of  books  and 
records,  financial  reporting,  or  other 
financial  responsibility  rules,  involving 
SFPs.^  As  a  transitional  measure,  the 
Commission  exempted  Notice  BDs  and 
Full  FCMs/Full  BDs  bom  the 
requirements  of  Exchange  Act  Rule  10b- 
10  and  exempted  Full  FCMs/Full  BDs 
from  the  requirements  of  Exchange  Act 
Section  11(d)(2)  with  respect  to  any  SFP 
transaction  effected  in  a  futures  account 
until  amendments  to  Exchange  Act  Rdle 
lOb-10  and  a  new  Rule  lld2-l  become 
effective.^"  But  for  the  exemption,  and 
in  the  absence  of  the  rule  amendments 
and  the  new  rule  we  are  adopting  today, 
every  firm  effecting  transactions  in  SFPs 
would  need  to  comply  with  all  of  the 
confirmation  disclosure  requirements  of 
the  Exchange  Act  and  the  CEA,  which 
would  create  the  kind  of  duplicate 
regulation  for  SFPs  that  the  CFMA 
attempts  to  avoid. 

n.  Background 

Exchange  Act  Rule  lOb-10  generally 
requires  broker-dealers  that  effect 


5 15  U.S.C.  78o(b)(ll)(A)(i)  and  Exchange  Act 
Release  No.  44730  (August  21,  2001),  66  FR  45137 
(August  27,  2001). 

»  7  U.S.C.  6fla)(2)  and  66  FR  43080  (August  17, 
2001). 

'Exchange  Act  Section  15(b)(ll)(B)  (15  U.S.C. 
78o(b)(ll)(B)). 

•CEA  Section  4Ra)(4)(A)  (7  U.S.C.  6f(a)(4)(A)). 

«  Exchange  Act  Section  15(c)(3)(B)  (15  U.S.C. 
780(c)(3)(B)).  Cf.  CEA  Section  4d(c)  (7  U.S.C.  6d(c)) 
(providing  the  same  requirement  for  the  CFTC). 

>°Exchange  Act  Release  No.  46015  (May  31. 
2002). 


transactions  for  customers  in  securities, 
other  than  U.S.  savings  bonds  or 
municipal  securities,"  to  provide  a 
confirmation,  at  or  before  the 
completion  of  each  transaction, 
disclosing  certain  basic  terms  of  the 
transaction.  The  confirmation  must, 
among  other  things,  disclose  the  date, 
identity,  price,  and  number  of  shares 
bought  or  sold;' 2  the  capacity  of  the 
broker-dealer;"  the  net  dollar  price  and 
yield  of  a  debt  security;'*  and,  under 
specified  circumstances,  the  amount  of 
compensation  paid  to  the  broker-dealer 
and  whether  payment  for  order  flow  is 
received. '5  The  customer  confirmation 
requirement,  portions  of  which  have 
been  in  effect  for  over  60  years,  provides 
basic  investor  protections  by  conveying 
information  allowing  investors  to  verify 
the  terms  of  their  transactions;  alerting 
investors  to  potential  conflicts  of 
interest  with  their  broker-dealers;  acting 
as  a  safeguard  against  fraud;  and 
providing  investors  a  means  to  evaluate 
the  costs  of  their  transactions  and  the 
quality  of  their  broker-dealer's 
execution.'^ 

Although  the  CFMA  exempted  Notice 
BDs  irom  certain  Exchange  Act 
provisions,  including  Exchange  Act 
Section  11,'^  it  did  not  exempt  them 
from  Exchange  Act  Sections  10  and 
17(a)  and  the  rules  thereunder, 
including  Exchange  Act  Rule  lOb-lO.'^ 
In  addition,  as  stated  previously,  the 
CFMA  did  not  exempt  Full  FCMs/Full 
BDs  from  any  provisions  of  the 
Exchange  Act  or  the  rules  thereunder. 
Accordingly,  without  the  rule  and  rule 
amendments  we  are  adopting  today, 
entities  effecting  SFP  transactions  in 
futures  accounts  would  be  required  to 
meet  the  confirmation  disclosure 
requirements  of  both  the  CEA  and  the 
Exchange  Act  and  the  rules  thereunder. 

CEA  Rule  1.33(b)i9  provides  the 
disclosure  requirements  FCMs  effecting 


"  Municipal  securities  are  covered  by  a  parallel 
rule  MSRB  rule  G-15,  which  applies  to  all 
municipal  securities  brokers  and  dealers — both 
bank  and  non-bank. 

^2 17  CFR  240.10b-10(a)(l).  Subparagraph  (1)  also 
provides  that  the  confirmation  iuclude  either  the 
time  of  the  transaction  or  the  tact  that  it  will  be 
furnished  upon  written  request. 

"  17  CFR  240.10b-10(a)(2)  and  (8). 

'« 17  CFR  240.10b-10(a)(5)  and  (6). 

'*See,  e.g.,  17  CFR  240.10b-10(a)(2)(i)(B),  (C)  and 
(D);  17  CFR  240.10b-10{a}(8)(i)(A). 

"  Exchange  Act  Release  No.  34962  (Novlember 
10, 1994).  59  FR  59612,  59613  (November  17. 1994). 

>'  See  Exchange  Act  Section  15(b)(ll)(B)  (15 
U.S.C.  78o(b)(ll)(B)). 

»»17CFR240.10b-10. 

>917  CFR  1.33(b).  Specifically.  CEA  Rule 
1.33(b)(1)  requires  FCMs  that  effect  futures 
transactions  for  customers  to  provide,  no  later  than 
the  next  business  day  after  the  transaction,  "a 
written  confirmation  of  each  commodity  futures 
transaction  caused  to  be  executed  by  it  *  *  *  '." 


futures  transactions  must  follow. 
However,  although  CEA  Rule  1.33(b) 
requires  an  FCM  to  provide  a  customer 
with  a  "written  confirmation  of  each 
commodity  futures  transaction, "^o  jt 
does  not  specify  what  information  must 
be  included  in  the  confirmation. 2'  The 
rules  of  certain  futures  exchanges,  such 
as  the  Chicago  Mercantile  Exchange 
("CME")  and  the  Chicago  Board  of 
Trade  ("CBOT"),22  require  an  FCM  to 
disclose  in  writing  no  later  than  the 
following  business  day  after  each 
transaction  specific  information 
regarding  that  transaction  effected  in  a 
futures  account.  Information  that  must 
be  disclosed  includes  the  commodity 
bought  or  sold,  the  quantity,  the  price, 
and  the  delivery  month.^s  The  CBOT 
also  requires  disclosure  of  the  name  of 
the  other  party  to  the  contract  (in  other 
words,  the  FCM  on  the  opposite  side  of 
the  contract)  or  a  notice  disclosing  that 
such  information  is  available  upon 
request.^'* 

m.  The  Solicitation  of  General 
Comments  and  the  Proposing  Release 

In  a  joint  release  issued  by  the  SEC 
and  the  CFTC  ("the  Commissions") 
proposing  customer  protection, 
recordkeeping,  reporting,  and 
bankruptcy  rules  for  accounts  holding 
SFPs,25  the  Commissions  requested 
comment  on  the  application  to 
transactions  in  SFPs  of  their 
confirmation  rules  (Rule  lOb-10  under 
the  Exchange  Act^^  and  Rule  1.33(b) 
under  the  CEA^^}.  Of  the  three  comment 
letters  the  Commissions  received,  two 
specifically  addressed  the  Commissions' 
requests  for  comments  on  the  subject  of 
confirmations  for  SFPs.^s 


2017  CFR  1.33(b)(1). 

"  CEA  Rule  1.33b(2)  (17  CFR  1.33(b)(2))  does 
specify  the  detail  required  in  a  confirmation  of  a 
commodity  option  transaction.  In  addition.  CEA 
Rule  1.46(a)  (17  CFR  1.46(a))  requires  an  FCM  to 
furnish  a  futures  or  options  customer  a  purchase- 
and-sale  statement  when  an  offsetting  transaction  is 
executed  showing  the  financial  result  of  the 
transactions  involved. 

"  See,  e.g..  CME  Rule  537;  CBOT  Rules  421.00  & 
421.01. 

"CME  Rule  537;  CBOT  Rules  421.00. 

"See.  e.g.,  CBOT  Rules  421.00  &  421.01. 

**  Exchange  Act  Release.  No.  44854  (September 
26,  2001),  66  FR  50786  (October  4.  2001). 

"17CFR240.10b-10. 

"17  CFR  1.33(b). 

2"  Letter  dated  December  5.  2001 ,  firom  Thomas 
W.  Sexton,  Vice  President  and  General  Counsel. 
National  Futures  Association,  to  )onathan  G.  Katz. 
Secretary,  U.S.  Securities  and  Exchange 
Commission:  Letter  dated  Etecember  5,  2001,  from 
John  M.  Damgard,  President.  Futures  Industry 
Association,  and  Mark  E.  Lackritz.  President, 
Securities  Industry  Association,  to  Jonathan  G. 
Katz.  Secretary,  U.S.  Securities  and  Exchange 
Commission.  The  other  letter,  dated  December  4. 
2001.  bom  James  J.  McNulty.  Chicago  Mercantile 
Exchange.  Inc.  and  David  J.  Vitale,  Board  of  Trade 
of  the  City  of  Chicago,  inc.,  to  Jonathan  G.  Katz, 


After  carefully  considering  the 
comments  received, 2''  the  Commission 
published  for  comment  proposed 
amendments  to  Rule  lob-10  and 
proposed  new  Rule  lld2-l  (the 
"Proposing  Release").'"  The  proposed 
rule  amendments  and  new  rule  were 
designed  to  clarify  the  disclosures 
broker-dealers  effecting  transactions  in 
SFPs  in  futures  accounts  must  make  in 
the  confirmations  sent  to  customers 
regarding  those  transactions.  The 
proposed  amendments  provided  that 
certain  broker-dealers  effecting 
transactions  in  SFPs  in  futures  accounts 
do  not  have  to  disclose  all  of  the 
information  required  by  the  SEC's 
confirmation  disclosure  rule,  but  rather 
required  that  the  transaction 
confirmations  for  these  accounts 
disclose  specific  information  and  notify 
customers  that  certain  additional 
information  will  be  available  upon 
written  request.  Our  proposals  for 
specific  confirmation  disclosure  were 
based  on  the  type  of  information  that  is 
customarily  required  to  be  in 
confirmations  for  futures  transactions. 
Our  proposals  for  disclosure  that  certain 
information  will  be  available  upon 
written  request  of  the  customer  were 
based  on  the  Rule  lOb-10  requirements 
that  provide  basic  customer  protection 
under  the  Exchange  Act.  The  new  rule 
we  proposed  provided  that  broker- 
dealers  effecting  transactions  for 
customers  in  SFPs  in  a  futures  account 
are  exempt  from  the  disclosure 
requirements  of  Exchange  Act  Section 
11(d)(2). 

IV.  Overview  of  the  Comments 
Received 

The  Commission  received  two 
comment  letters  on  the  Proposing 
Release.  One  letter  was  from  the 
National  Futures  Association 
("NFA").3'  The  other  letter  was 
submitted  jointly  by  the  Futures 
Industry  Association  ("FIA"),  a  trade 
association  that  represents  FCMs,  and 
the  Securities  Industry  Association 
("SLA"),  a  trade  association  that 
represents  broker-dealers  (collectively. 


Secretary,  U.S.  Securities  and  Exchange 
Commission,  did  not  address  the  application  of  the 
confirmation  requirements  of  the  Commission  and 
the  CFTC  but  did  support  account  specific 
recordkeeping  requirements. 

"A  discussion  of  these  comments  is  found  in  the 
release  proposing  the  rule  amendments  and  the  new 
rule.  Exchange  Act  Release  No  46014  (May  31. 
2002),  67  FR  39647  (June  10,  2002). 

30  Id. 

"  Letter  dated  July  10,  2002,  from  Thomas  W 
Sexton,  Vice  President  and  General  Counsel. 
National  Futures  Association,  to  Jonathan  G  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission. 
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the  "FIA/SIA"  or  the  "Industry 
Associations").^^ 

Both  the  NFA  and  the  FIA/SIA  were 
generally  supportive  of  the  proposed 
amendments  to  Rule  lOb-10  and 
proposed  new  Rule  lld2-l.  The  NFA 
stated  that  "the  SEC's  proposed 
amendments  to  Rule  lOb-10  are  a 
reasonable  response  to  the  tension 
between  the  current  provisions  of  Rule 
lOb-10  and  futures  industry  practices, 
and  we  support  those  amendments."^' 
Similarly,  the  Industry  Associations 
stated  that  "the  proposed  rules  strike  an 
appropriate  balance  between  the  more 
prescriptive  confirmation  disclosure 
requirements  set  forth  in  Rule  lOb-10 
for  securities  transactions  effected  in 
customer  securities  accoimts  and  the 
disclosure  requirements  set  forth  in 
Commodity  Futures  Trading 
Commission  Rule  1.33(b)  *   *  *  for 
futures  transactions  effected  in  customer 
futures  accounts."  ^* 

Each  commenter  chose  to  address 
some  of  the  specific  questions  the 
Commission  asked  in  the  Proposing 
Release;  these  comments  are  discussed 
below  in  Section  V.  Both  commenters 
also  made  specific  technical  comments 
and  asked  for  some  minor  clarifications 
regarding  the  interpretation  of  certain 
provisions  of  proposed  Rule  lOb-lO(e). 
These  technical  comments  and  requests 
for  clarification  are  discussed  in  Section 
V  below.  After  carefully  considering  all 
of  the  comments  received  and  with  the 
exception  of  the  modifications 
discussed  below,  the  Commission  is 
adopting  the  rule  and  the  rule 
amendments  as  proposed. 

V.  Discussion  and  Basis  for  Adoption 

A.  Rule  lOb-10 

As  adopted  today,  new  paragraph  (e) 
of  Rule  lOb-10  clarifies  the  type  and 
nature  of  information  a  Notice  BD  and 
a  Full  FCM/Full  BD  must  disclose  under 
Rule  lOb-10  in  confirmations  of  SFP 
transactions  effected  in  futures 
accounts.  In  developing  these 
requirements,  we  have  taken  into 
account  the  disclosure  requirements  of 
CEA  Rule  1.33(b)  and  the  disclosure 
rules  of  the  CME  and  the  CBOT." 


52  Letter  dated  July  24.  2002,  from  [onathan 
Barton.  Chairman,  FIA/SIA  Steering  Committee  on 
Security  Futures,  to  Jonathan  G.  Katz.  Secretary. 
U.S.  Securities  and  Exchange  Commis.sion. 

"  Letter  dated  July  10,  2002,  from  Thomas  W. 
Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission. 

"Letter  dated  July  24,  2002,  from  Innathan 
Barton,  Chairman,  FIA/SIA  Steering  Committee  on 
Security  Futures,  to  Jonathan  G.  Katz.  Secretary. 
U.S.  Securities  and  Exchange  Commission. 

35  See  CME  Rule  537;  CBOT  Rules  421,00  and 
421.01.  As  noted  above,  the  exchanges  that  plan  to 


Rule  lOb-lO(e)  requires  essentially 
the  same  type  and  nature  of  information 
required  under  CEA  Rule  1.33(b)  and 
the  above-described  futures  exchange 
rules,  as  well  as  additional  information 
concerning  the  capacity  in  which  the 
Notice  BD  or  Full  FCM/Full  BD  is  acting 
when  effecting  an  SFP  transaction  and, 
where  appropriate,  information 
regarding  payment  for  order  flow.  It  also 
conforms  to  the  timing  requirements 
that  are  customary  for  futures 
confirmations. 

Specifically,  Rule  10b-10(e)(l) 
provides  that,  as  long  as  certain 
conditions  are  met,  the  requirements  of 
paragraphs  (a)  and  (b)  of  Rule  lOb-10 
will  not  apply  to  a  Notice  BD  or  a  Full 
FCM/Full  BD  that  effects  transactions 
for  customers  in  SFPs  in  a  futures 
account  (as  that  term  is  defined  in 
proposed  Exchange  Act  Rule  15c3- 
3(a)(15)).3fi  As  adopted,  under 
subparagraph  (i)  of  amended  paragraph 
(e)(1),  the  Notice  BD  or  Full  FCM/Full 
BD  must  give  or  send  to  the  customer, 
no  later  than  the  next  business  day  after 
execution  of  any  SFP  transaction, 
written  notification  disclosing:  the  date 
the  transaction  was  executed,  the 
identity  of  the  single  security  or  narrow- 
based  security  index  underlying  the 
contract  for  the  SFP,  the  number  of 
contracts  of  such  SFP  purchased  or  sold, 
the  price,  and  the  delivery  month. 

The  Industry  Associations  asked 
whether  the  term  "units"  in  this 
provision  as  it  was  proposed  should  be 
interpreted  to  mean  contracts. ^^  in 
particular,  they  suggested  that  the 
confirmation  should  disclose  the 
number  of  contracts  for  a  particular 
single  security  futures  or  narrow  based 
index  future  the  customer  has 
purchased  or  sold,  rather  than  the 
aggregate  number  of  shares  that  underlie 
each  contract.  In  light  of  this  suggestion, 
we  have  modified  the  rule  to  make  it 
clear  that  the  confirmation  must 
disclose  the  number  of  contracts  rather 
than  the  aggregate  number  of  shares  or 
units  or  the  principal  amount 
underlying  the  contracts. 

Under  subparagraph  (ii)  of  proposed 
paragraph  (e)(1),  the  Notice  BD  or  Full 
FCM/Full  BD  would  have  been  required 
to  give  or  send  to  the  customer,  no  later 
than  the  next  business  day  after 
execution  of  any  SFP  transaction, 
written  notification  disclosing  the 
source  and  amount  of  any  remuneration 


received  or  to  be  received  in  connection 
with  the  transaction.  Remuneration 
includes,  but  is  not  limited  to,  any 
markup,  commissions,  costs,  fees,  and 
other  charges  incurred  in  connection 
with  the  transaction. 

As  we  noted  in  the  Proposing  Release, 
we  imderstand  that  this  information  is 
routinely  disclosed  in  confirmations  on 
futures  transactions.38  We  also 
imderstand  that  customers  in  the  futures 
markets  may  negotiate  to  pay 
commissions  or  fees  on  futures 
transactions  based  on  the  purchase  and 
subsequent  liquidating  sale  or  based  on 
the  sale  and  subsequent  covering 
purchase  rather  than  paying  the 
commissions  or  fees  at  both  the 
initiating  and  closing  trade.  ^^  We 
believe  that  these  confirmation 
statements  should  reflect  how  the 
customers  have  chosen  to  pay 
commissions  and  fees. 

The  NFA  requested  we  clarify  the 
requirements  of  this  provision. 
Specifically,  the  NFA  asserted  that  the 
proposed  language  would  require 
disclosiue  in  the  confirmation  for  the 
initiating  transaction  of  charges  that  are 
not  payable  until  the  liquidating 
transaction.  The  NFA  explained  that 
FCMs  commonly  charge  conmiissions 
and  fees  for  futures.transactions  when 
the  position  is  liquidated  rather  than 
charging  a  portion  when  the  transaction 
is  initiated,  and  the  confirmation 
includes  these  charges  only  when  they 
are  due.*°  Hence,  the  NFA  urged  the 
Commission  to  modify  the  final  rule  to 
provide  that  remuneration  does  not 
have  to  appear  in  the  confirmation  imtil 
it  is  payable.'*^  To  respond  to  the  NFA's 
point,  we  modified  paragraph  10b- 
10(e)(l)(ii)  so  that  confirmations  for 
SFPs  will  reflect  industry  practice.  As 
adopted,  paragraph  10l>^10(e)(l)(ii) 
specifically  provides  that  the  amount  of 
remuneration  for  such  transactions  may 
be  disclosed  solely  in  the  confirmation 
for  the  liquidating  transaction. 

Subparagraph  (iii)  of  Rule  10b- 
10(e)(l]  also  requires  the  Notice  BD  or 
Full  FCM/Full  BD  to  give  or  send  to  the 
customer  no  later  than  the  next  business 


trade  SFPs  have  not  yet  proposed  or  adopted 
confirmation  rules. 

"*  Exchange  Act  Release  No.  44854  (September 
25,  2001),  66  FR  .50785  (October  4,  2001). 

^'  Letter  dated  July  24.  2002,  from  Jonathan 
Barton.  Chairman.  FIA/SIA  Steering  Committee  on 
Security  Futures,  to  Jonathan  G.  Katz,  Secretary. 
U.S.  Securities  and  Exchange  Commission. 


3*  See  Memorandum  to  file  number  S7-1 7-01 
regarding  February  12,  2002  Conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002). 

'»See  Memorandum  to  file  number  S7-17-01 
regarding  February  27,  2002  and  March  5,  2002 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Morgan  Stanley  Dean  Witter  (March  12,  2002). 

«o  Letter  dated  July  10,  2002,  ft^m  Thomas  W. 
Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission. 
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day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  the  fact  that  certain 
information  will  be  available  upon 
written  request  of  the  customer.  This 
includes  information  about  the  time  of 
the  execution  of  the  transaction  and  the 
identity  of  the  other  party  to  the 
contract.  We  believe  that,  while  this 
information  does  not  necessarily  need  to 
appear  on  the  confirmation  statement 
itself,  the  customer  should  have  notice 
that  it  is  available  and  wiU  be  provided 
.upon  written  request. 

Subparagraph  (iii)  also  requires  the 
Notice  BD  or  Full  FCM/Full  BD  to 
disclose  that  it  vtrill  provide  upon 
written  request  of  the  customer 
information  regarding  whether  the 
broker  or  dealer  is  acting  as  agent  for 
such  customer,  as  agent  for  some  other 
person,  as  agent  for  both  such  customer 
and  some  other  person,  or  as  principal 
for  its  own  account;  and,  if  the  broker 
or  dealer  is  acting  as  principal,  whether 
it  is 'engaging  in  a  block  transaction  or 
an  exchange  of  SFPs  for  physical 
securities  ("Exchange  For  Physicals"  or 
"EFP").  Although  Rule  10b-10(a)(2) 
requires  this  information  to  appear  in  a 
confirmation  of  a  securities  transaction, 
we  note  that  confirmations  of  futures 
transactions  do  not  generally  include 
this  information.  The  NFA  has  noted 
that  customers  would  be  aware  of  block 
trades  and  EFPs  because  these 
transactions  require  customer  consent 
and  that  it  would  be  unduly 
burdensome  to  require  futiues 
confirmations  systems  to  captiue  and 
transmit  this  information.^^ 

Again,  as  we  noted  in  the  Proposing 
Release,  the  nature  of  the  futures 
markets  appears  to  provide  the  reasons 
for  this  disparity.  Therefore,  Ride  10b- 
10(e)(l)(iii)  requires  only  that  the 
information  be  made  available  upon 
written  request  of  the  customer. 

Finally,  subparagraph  (iv)  of  Rule 
10b-10(e)(l),  as  proposed,  would  have 
required  a  Notice  BD  or  Full  FCM/Full 
BD  to  give  or  send  to  the  customer  no 
later  than  the  next  business  day  after 
execution  of  any  SFP  transaction, 
written  notification  disclosing  whether 
it  receives  payment  for  order  flow  for 
effecting  SFP  transactions.  It  must  also 
disclose  the  fact  that  the  source  and 
nature  of  any  compensation  received  in 
connection  with  the  particular 


transaction  will  be  furnished  upon  the 
customer's  written  request.  We 
understand,  however,  that  payment  for 
order  flow  is  not  currently  practiced  in 
the  futures  industry ,'»3  and  we  have  no 
reliable  method  to  predict  whether  the 
practice  of  pa3nnent  for  order  flow  will 
develop  in  relation  to  SFP  transactions. 

The  NFA,  however,  asked  the 
Commission  to  revise  section  (e)(l)(iv) 
to  clarify  that  disclosure  of  payment  for 
order  flow  is  required  only  if  a  Notice 
BD  or  a  Full  FCM/Fidl  BD  engages  in 
this  practice.**  The  NFA  confirmed  the 
Commission's  statement  in  the 
Proposing  Release  that  payment  for 
order  flow  does  not  currently  exist  in 
the  futines  industry,  and  acknowledged 
the  Conunission's  concern  that  this 
practice  could  develop  in  connection 
v«th  securities  futiu'es.  The  NFA 
generally  supported  the  requirement 
that  the  confirmation  statement  should 
notify  the  customer  if  a  Notice  BD  or 
Full  FCM/Full  BD  receives  payment  for 
order  flow  for  effecting  security  futures 
transactions.'*^  After  considering  the 
NFA's  views,  we  are  modifying  the  rule 
to  make  it  clear  that  such  a  disclosure 
need  not  appear  on  confirmations 
imless  and  until  an  a  Notice  BD  or  a 
Full  FCM/Full  BD  engages  in  the 
practice  of  receiving  payment  for  order 
flow.** 

We  are  also  adopting  a  conforming 
technical  amendment  to  Rule  10b- 
10(a)(2)(i)(C)  to  clarify  the  requirement 
for  broker-dealers  to  disclose  receipt  of 
payment  for  order  flow  generally.  When 
we  revised  Rule  lOb-10  in  1994  to 
require  payment  for  order  flow 
disclosure,  we  explained  that  broker- 
dealers  need  not  make  such  a 
confirmation  disclosine  if  they  never 


*^  Letter  dated  December  5,  2001,  from  Thomas 
W.  Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission.  See.  e.g.,  CME  Rules  526  and  538, 
BrokerTec  Futures  Exchange  ("BTEX")  Rules  406 
and  407:  see  also  Chicago  Board  of  Trade's  Proposal 
to  Adopt  Block  Trading  Procedures,  65  FR  58051 
(September  27,  2000). 


"  Letter  dated  July  10,  2002,  fr^m  Thomas  W. 
Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary,  U.S.  Securities  and  Exchange 
Commission:  see  also  Memorandum  to  file  number 
S7-17-01  regarding  March  11.  2002,  and  March  12, 
2002,  conversations  between  Securities  and 
Exchange  Commission  staff  member  and 
representative  of  Credit  Suisse  First  Boston  (March 
12.2002). 

«♦  Letter  dated  July  \0.  2002,  frtjm  Thomas  W. 
Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz. 
Secretary.  U.S.  Securities  and  Exchange 
Commission. 

**The  National  Association  of  Securities  Dealers. 
Inc.  also  attempted  to  clarify  this  provision  in  the 
September  1997  issue  of  NASD  Regulatory  & 
Compliance  Alert  explaining  that:  "Ibjroker-dealers 
that  never  receive  payment-for-order  flow  have  no 
disclosure  requirement  under  SEC  Rule  lOb-10." 
Confirmation  Disclosures:  Payment-For-Order-Flow 
Practices  And  Yield-To-Malurity  Calculations  on 
Treasury  Bills.  Bonds,  And  Notes.  NASD 
REGULATORY  &  COMPLIANCE  ALERT.  Vol.  1 1 , 
No.  3  September  1997  at  30. 


receive  payment  for  order  flow.*^ 
Because  the  meaning  of  this  provision 
appears  to  have  been  unclear — as 
demonstrated  by  the  NFA's  comments — 
we  are  amending  the  rule  to  clarify  that 
broker-dealers  that  do  not  receive 
payment  for  order  flow  for  any 
transactions  have  no  disclosure 
requirement  under  Rule  lOb-10. 

The  futures  industry  may  need 
additional  time  to  make  the  necessary 
changes  to  comply  with  all  of  the 
requirements  of  Rule  lOb-1 0(e)(1). 
Specifically,  firms  must  implement  a 
process  to  capture  additional 
information  when  necessary,  and  also  to 
disclose  on  the  confirmation  itself  that 
the  information  is  available  upon  a 
customer's  written  request.  As 
proposed,  Rule  10b-10{e)(2)(i)  would 
have  provided  that  broker-dealers 
would  not  be  required  to  include  in  the 
confirmation  the  disclosures  prescribed 
in  proposed  Rule  10b-10(e)(l)(iii)  until 
Jime  1,  2003,  provided  that  if,  "the 
broker-dealer  receives  a  written  request 
from  a  customer  for  the  information 
paragraph  (c)(l)(iii)  of  this  section 
requires  the  broker-dealer  to  disclose 
upon  a  customer's  written  request,  the 
broker-dealer  makes  the  information 
available  to  the  customer."  ** 

The  Industry  Associations,  however, 
found  the  terms  of  this  provision  to  be 
unclear.  They  asked  the  Conunission  to 
confirm  that  all  broker-dealers  will  have 
until  Jime  1,  2003  to  revise  their 
confirmations  to  provide  the  written 
disclosure  required  under  paragraph 
(e)(l)(iii).  In  addition,  they  asked  die 
Conunission  to  clarify  that, 
notwithstanding  the  delayed  effective 
date  of  the  written  disclosure 
requirement,  if  a  customer  requests  the 
information  described  in  paragraph 
(e)(l){iii)  prior  to  June  1,  2003,  the 
broker-dealer  must  provide  that 
information  to  the  customer.''^  We 
modified  the  transitional  provision  of 
this  rule  to  make  it  clear  that  the 
Industry  Associations'  understanding  is 
correct. 

We  also  sought  comment  in  the 
Proposing  Release  on  whether  broker- 
dealers  executing  transactions  in  SFPs 
in  futures  accounts  for  certain 
sophisticated  institutional  investors 
should  be  exempt  from  the  provisions  of 
Rule  10b- 10  entirely.  The  Industry 
Associations  responded  that  such  an 


<"  Exchange  Act  Release  No.  ;J4902  (October  27. 
1994)  59  FR  55006  (November  2.  1994). 

"Proposed  Rule  10b-10(e)(2)(i).  See  Exchange 
Act  Release  No.  46014  (May  31.  20021.  67  FR  39647 
(June  10,  2002). 

"Letter  dated  July  24.  2002.  from  Jonathan 
Barton.  Chairman,  FIA/SIA  .Steering  Cximmiltep  on 
Security  Futures,  to  Jonathan  (i.  Katz.  Secrelan. 
U.S.  Securities  and  Exchange  (ijmmission. 
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exemption  would  be  of  little  value. 
They  explained  that  from  an  operational 
point  of  view,  it  would  be  extremely 
expensive,  if  not  impossible,  to  provide 
different  types  of  confirmation 
statements  depending  on  the  nature  of 
the  sophistication  of  the  customer.^"  We 
have,  therefore,  determined  not  to 
further  explore  the  possibility  of  crafting 
such  an  exemption  at  this  time. 

In  adopting  these  amendments  to  Rule 
lOb-10,  we  believe  it  is  important  to 
remind  broker-dealers  that  they 
continue  to  be  subject  to  the  anti  fraud 
provisions  of  the  federal  securities  laws, 
including  Exchange  Act  Rule  lOb-5.  We 
note  in  this  regard  that  the  preliminary 
note  to  Rule  lOb-10  explains  that  the 
confirmation  disclosure  requirements  of 
Rule  lOb-10  are  in  addition  to  "a 
broker-dealer's  obligation  under  the 
general  antifraud  provisions  of  the 
federal  securities  laws  to  disclose 
additional  information  to  a  customer  at 
the  time  of  the  customer's  investment 
decision."  In  addition,  broker-dealers 
are  still  subject  to  self-regulatory 
organization  rules  that,  in  their  cuiTent 
form,  require  broker-dealers  to  disclose 
information  that  would  not  be  required 
by  our  amendments  to  Rule  lOb-lO.'^' 

B.  Rule  lOb-10  SIPC  Disclosure 
Requirement 

As  noted  in  the  Proposing  Release, 
Exchange  Act  Rule  10b-10(a)(9)52 
generally  requires  a  broker-dealer 
effecting  securities  transactions  for  a 
customer,  or  a  broker-dealer  clearing  or 
carrying  a  customer's  account,  to 
disclose  in  the  confirmation  if  such 
broker-dealer  is  not  a  member  of  the 
SIPC.53  This  requirement  is  intended  to 
make  clear  when  customers  are  not 
protected  by  SIPC. 

Under  the  Securities  Investor 
Protection  Act  of  1970  ("SIPA  "),  most 
broker-dealers  must  be  members  of 
SIPC.^  However,  notice  registrants  are 
not  required  to  be  SIPC  members. ^^ 


5'  See.  e.g..  Exchange  .\ct  Release  No  46186  duly 
11,  2002).  67  FR  47412  (July  18,  2002).  This  release 
proposed  new  rules  and  proposed  amending 
existing  rules  to  prepare  for  the  trading  of  .SFPs.  For 
example,  the  release  proposed  amending 
Interpretative  Material  2310-2  (Fair  Dealing  with 
Customers)  to  refer  to  new  proposed  Rule  2865 
regarding  security  futures  sales  practices  as  well  as 
creating  new  Rule  2865  to  regulate  security  futures 
sales  practices.  See  also  National  .Association  of 
Securities  Dealers  Rule  2230. 

"17  CFR  240.10l>-10(a)(9). 

53  See  Exchange  Act  Release  No.  34962 
(November  10,  1994),  59  FR  59612  (November  17, 
1994). 

5*15  U.S.C.  78ccc(a)(2)  and  78ddd. 

"15  U.S.C.  78fff-3(a)(l).  When  a  SIPC  member 
is  liquidated  in  a  SIPC  proceeding,  due  to 
bankruptcy  or  other  financial  difficulties.  SIPC  will 
return  to  customers  their  cash  and  securities  held 


We  solicited  comment  in  the 
Proposing  Release  on  whether  Notice 
BDs  should  be  required,  pursuant  to 
Exchange  Act  Rule  10b-10(a)(9).  to 
inform  customers  on  a  transaction-by- 
transaction  basis  that  they  are  not 
members  of  SIPC.  In  addition,  we 
requested  comment  on  whether 
customers  would  benefit  from  being 
informed  on  a  transaction-by- 
transaction  basis  that  the  protections 
provided  by  Rule  15c3-3  and  SIPA  do 
not  apply  to  SFPs  held  in  futures 
accounts  by  Full  FCMs/Full  BDs.  Both 
commenters  stated  that  transaction-by- 
transaction  disclosure  was  imnecessary. 
Instead,  both  commenters  indicated  that 
disclosure  that  transactions  in  futures 
accounts  will  not  be  covered  by  SIPC 
could  be  more  efficiently  addressed  at 
the  account  opening  stage.  The  Industry 
Associations  pointed  out  that  the 
National  Association  of  Securities 
Dealers  and  the  NFA  are  currently 
preparing  a  disclosure  document  that 
will  be  provided  by  their  members  to 
each  customer  that  trades  in  SFPs.^s  The 
NFA  noted  the  Commission  and  the 
CFTC  have  proposed  rules  that  would 
require  firms  carrying  SFPs  to  provide 
disclosure  regarding  the  operation  of  the 
segregation  provisions  under  the  CEA 
and  the  applicability  of  SIPC  protection 
to  accounts  including  SFPs.^''  In  light  of 
these  comments,  we  have  not  included 
a  requirement  for  confirmation 
disclosure  on  a  transaction-by- 
transaction  basis  concerning  SIPC 
coverage. 

C.Rule  lld2-l 

As  we  noted  in  the  Proposing  Release, 
Exchange  Act  Rule  10b-10(a)(2)58 
generally  requires  that  a  broker-dealer 
effecting  a  transaction  for  a  customer 
must  provide  written  notification  at  or 
before  the  completion  of  a  transaction 
disclosing  the  capacity  in  which  the 
broker-deeiler  acted  when  effecting  a 
securities  transaction.  Similarly, 
Exchange  Act  Section  ll(d)(2)s9 
prohibits  a  broker-dealer  from  effecting 
any  transaction  for  a  customer  with 
respect  to  any  security  (other  than  an 


by  the  broker-dealer.  To  the  extent  that  the  broker- 
dealer  does  not  have  sufficient  resources  to  return 
the  cash  and  securities  to  customers,  SIPC  will 
replace  the  missing  assets,  up  to  $500,000  per 
customer  (including  SIOO.OOO  for  cash  claims). 

'•'■  Letter  dated  [uly  24,  2002.  from  Jonathan 
Barton.  Chairman.  FIA/SIA  Steering  Committee  on 
Security  Futures,  to  Jonathan  G.  Katz,  Secretary, 
r.S.  Securities  and  Exchange  Commission. 

'■"  Letter  dated  July  10.  2002.  from  Thomas  W. 
Sexton.  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz. 
Secretary,  U.S.  .Securities  and  Exchange 
Commission. 

"'"l?  CFR  240.10b-10(a)(2). 

5'' 15  U.S.C.  78k(d)(2). 


exempted  security)  unless  the  broker- 
dealer  "discloses  to  such  customer  in 
writing  at  or  before  the  completion  of 
the  transaction  whether  he  is  acting  as 
a  dealer  for  his  own  account,  as  a  broker 
for  such  customer,  or  as  a  broker  for 
some  other  person." 

As  explained  above,  amended  Rule 
lOb-10  provides  Full  FCMs/Full  BDs 
and  Notice  BDs  a  conditional  exception 
from  the  requirement  in  Exchange  Act 
Rule  lOb-10  to  disclose  the  capacity  in 
which  they  are  acting  when  they  effect 
SFP  transactions  for  a  customer  in  a 
futures  account.  Amended  Rule  lOb-10, 
however,  does  not  provide  an  exception 
from  the  disclosure  requfrement  of 
Exchange  Act  Section  11(d)(2).  Under 
the  CFMA,  Notice  BDs  are  exempt  from 
the  provisions  of  Exchange  Act  Section 
11.^°  This  exemption,  however,  does 
not  apply  to  Full  FCMs/Full  BDs. 

As  we  noted  in  the  Proposing  Release, 
we  believe  that  requiring  Full  FCMs/ 
Full  BDs  to  comply  with  the  disclosure 
requirement  of  Exchange  Act  Section 
11(d)(2)  would  be  inconsistent  with  the 
relief  provided  in  the  amendments  to 
Rule  lOb-10.  Therefore,  to  provide 
consistent  relief,  we  are  adopting'an 
exemption  from  the  disclosure 
requirement  of  Exchange  Act  Section 
ll(d)(2).^i  This  exemption  is  available 
only  to  Full  FCMs/Full  BDs  that  effect 
SFP  transactions  in  futures  accounts 
and  allows  them  to  effect  SFP 
transactions  in  futiu«s  accounts  without 
being  required  to  disclose  the  capacity 
in  which  they  aie  acting  when  they 
effect  these  transactions. 

We  requested  comment  on  whether 
this  exemption  for  Full  FCMs/Full  BDs 
would  have  any  anticompetitive  effect 
on  broker-dealers  that  are  not  eligible 
for  this  exemption.  We  received  no 
comments  on  this  issue.  The  Industry 
Associations,  however,  supported  the 
rule  as  proposed.^^  We  are,  therefore, 
adopting  Rule  lld2-l  as  proposed. 

D.  Technical  Corrections  to  Rule  lOb-10 

We  are  also  adopting  today  several 
technical  amendments  to  Rule  lOb-10 
that  are  necessary  to  correct  errors  in  the 
rule  text  residting  from  previous 
amendments.  These  technical 
amendments  are  discussed  below. 


«>  See  Exchange  Act  Section  15(b)(ll)(B)(ii)  (15 
U.S.C.  78o(b)(ll)(B)(ii)). 

81  Exchange  Act  Section  36(a)(1)  (15  U.S.C. 
78mm(a)(l)):  see  also  Exchange  Act  Section  23(a)(1) 
(15  U.S.C.  78w(a)(l)). 

"2  ("The  (Industry)  Associations  also  support  the 
adoption  of  proposed  Rule  lld2-l  as  published  for 
comment.").  See  Letter  dated  July  24,  2002,  from 
Jonathan  Barton,  Chairman,  nA/SIA  Steering 
Committee  on  Security  Futures,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission  fn.  3. 
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First,  the  Commission  adopted 
amendments  to  Rule  lOb-13  in  a  release 
that  was  published  in  the  Federal 
Register  on  November  17, 1994.^^  In 
that  release,  references  to  paragraph 
(c)(1)  were  incorrectly  adopted  in 
paragraphs  (b)(2)  and  (b)(3).  These 
references,  however,  should  have  been 
to  paragraph  (b)(1)  of  Rule  lOb-10.  We 
are  correcting  this  error  by  amending 
both  paragraphs  10b-10(b)(2)  and  10b- 
10(b)(3)  so  that  these  paragraphs 
properly  refer  to  Rule  10b-10(b)(l). 

Second,  in  addition  to  the 
amendments  to  Rule  lOb-10  that  were 
published  in  the  Federal  Register  on 
November  17, 1994,"  the  Commission 
issued  three  other  releases  within  five 
months  that,  among  other  things,  either 
adopted  amendments  to  Rule  lOb-10, 
corrected  amendments  to  Rule  lOb-10, 
or  delayed  the  effectiveness  of 
amendments  to  Rule  lOb-10.  These 
releases  were  published  in  the  Federal 
Register  on  November  2, 1994,^^ 
November  25, 1994,88  and  March  17, 
1995,87  respectively.  Due  to  the  close 
proximity  of  these  releases  in  time  and 
the  redesignation  of  certain  paragraph 
nimibers,  the  rule  as  published  in  the 
Code  of  Federal  Regulations  ciurently 
contains  several  redundant  provisions. 
In  addition,  one  provision  that  the 
Commission  adopted  in  the  release 
published  in  the  Federal  Register  on 
November  17, 1994  was  never  published 
in  the  Code  of  Federal  Regidations.  We 
are,  therefore,  amending  the  rule,  as 
described  below,  to  eliminate  these 
redundancies  and  codify  the  provision 
that  was  inadvertently  omitted  from  the 
Code  of  Federal  Regulations. 

In  particular,  we  are  deleting 
paragraph  (a)(7)(iii)  of  Rule  lOb-10 
because  it  is  duplicative  of  paragraph 
(a)(2)(i)(C).  In  addition,  we  are  deleting 
paragraph  {a)(7)(iv)  because  it  is 
duplicative  of  paragraph  (a)(2)(i)(D).  In 
light  of  these  changes,  we  are  also 
deleting  paragraphs  (a)(7)(i)  and 
(a)(7)(ii),  which  had  been  reserved,  as 
uimecessary. 

Moreover,  we  are  deleting  current 
paragraph  (a)(8)  of  Rule  lOb-lO,  because 
paragraphs  (i)(A)  and  (B)  of  that 
paragraph  are  substantially  duplicative 
of  paragraphs  (a)(2)(ii)(A)  and  (B),  and 
paragraph  (a)(8)(ii)  is  substantially 
duplicative  of  paragraph  (a)(2).  In  lieu  of 
deleted  paragraph  (a)(8),  we  are 


codifying  new  paragraph  (a)(8)  as 
adopted  by  the  Commission  in  the 
release  that  was  published  in  the 
Federal  Register  on  November  17, 
1994.88  This  paragraph  requires 
disclosure  if  a  debt  security,  other  than 
a  government  security,  has  not  been 
rated  by  a  nationally  recognized 
statistical  rating  organization.  As  we 
explained  when  we  adopted  the 
parapraph,  this  disclosure  is  not 
intended  to  suggest  that  an  unrated 
seciuity  is  inherently  riskier  than  a 
rated  security.  Rather,  it  is  intended  to 
alert  customers  that  they  may  wish  to 
obtain  further  information  or 
clarification  from  their  broker-dealers.^^ 

Under  Section  553(b)  of  the 
Administrative  Procedures  Act,  notice 
of  proposed  rulemaking  is  not  required 
when  the  agency  for  good  cause  finds 
that  notice  and  public  procedure 
thereon  are  "impracticable, 
imnecessary,  or  contrary  to  the  public 
interest."'"  Because  the  amendments  to 
Rule  lOb-lO  discussed  in  this  section 
are  technical  corrections  to  eliminate 
redimdancy,  correct  a  cross  reference, 
and  add  a  paragraph  that  was  adopted 
by  the  Conunission,  published  in  the 
Federal  Register,  and  inadvertently 
never  published  in  the  Code  of  Federal 
Regulations,  the  Conunission  finds  that 
publishing  these  amendments  for 
comment  would  be  uimecessary.  The 
rules  being  amended  were  adopted  after 
notice  and  the  opportunity  for  public 
comment.  The  changes  are  responsive  to 
concerns  raised  with  the  staff  relating  to 
ambiguity  and  redundancy  in  the 
current  language  of  the  rules. ^^ 

VI.  Paperwork  Reduction  Act 

Certain  provisions  of  the  amendments 
to  Exchange  Act  Rule  lOb-lO  we  are 
adopting  today  contain  "collection  of 
information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995. ''2  Accordingly,  the 
Commission  submitted  the  proposed 
rule  amendments  and  proposed  new 
rule  to  the  Office  of  Management  and 
Budget  ("0MB")  in  accordance  with  44 
U.S.C.  3507(d)  and  5  CFR  1320.11.  OMB 
approved  the  new  collection  and 
assigned  it  OMB  Control  No.  3235- 
0444.  An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 


luiless  it  displays  a  currenUy  valid  OMB 
control  niunber. 

In  the  Proposing  Release,  the 
Conunission  solicited  conunent  on  these 
collection  of  information  requirements. 
The  Commission  received  no  comments 
that  specifically  addressed  the 
Paperwork  Reduction  Act  portion  of  the 
Proposing  Release.  Because  Rule  10b- 
10(e)  as  adopted  is  substantially  similar 
to  the  proposed  amendments  to  Rule 
lOb-10,  the  SEC  continues  to  believe 
that  the  estimates  published  in  the 
Proposing  Release  regarding  the 
proposed  collection  of  information 
burdens  associated  with  the  new  Rule 
lOb-lO(e)  are  appropriate. 

As  discussed  aoove,  pursuant  to  the 
enactment  of  the  CFMA,  SFPs  are 
regulated  both  as  securities  and  as 
futures  contracts.  Absent  the  action 
today  by  the  Commission  in  adopting 
these  amendments  to  Rule  lOb-lO  and 
new  Rule  lld2-l  and  pursuant  to  the 
operation  of  the  CFMA,  once  SFPs  begin 
trading.  Notice  BDs  and  Full  BD/Full 
FCMs  would  be  required  to  comply  with 
the  existing  requirements  for 
confirmations.'^  j^e  rule  amendments 
and  new  rule  are  designed  to  avoid  both 
duplicate  regulation  and  the 
requirement  that  SFP  intermediaries 
conform  their  systems  to  satisfy  the  full 
requirements  of  Rule  lOb-lO  as  it 
existed  prior  to  these  amendments.  The 
Commission's  action  to  adopt  these 
amendments  to  Rule  lOb-lO  will 
eliminate  major  systems  changes  and 
significant  costs  that  Notice  BDs  and 
Full  BD/Full  FCMs  would  have 
incurred,  although  we  estimate  that  the 
amendments  to  Rule  lOb-lO  and  new 
Rule  lld-1  likely  will  have  little  effect 
on  the  cost  of  each  confirmation. 

A.  Rule  lOb-10 

1.  Collection  of  Information  Under  the 
Confirmation  of  Transactions 
Amendment 

As  discussed  previously  in  this 
release  and  in  the  Proposing  Release, 
the  amendments  to  Rule  lOb-10  that  we 
are  adopting  today  permit  alternative 
information  disclosure  requirements  in 
confirmations  provided  to  customers  for 
transactions  in  SFPs  in  a  futures 
account.  This  alternative  information 
includes,  the  date  the  transaction  was 
executed;  the  identity  and  number  of 


"Exchange  Act  Release  No.  34962  (November  10. 
1994).  59  FR  59612  (November  17. 1994).  - 

•^5  Exchange  Act  Release  No.  34902  (October  27, 
1994),  59  FR  55006  ^November  2.  1994). 

««  Exchange  Act  Release  No.  34962A  (November 
18.  1994).  59  FR  60555  (November  25,  1994). 

6' Exchange  Act  Release.  No.  35473  (March  10. 
1995).  60  FR  14366  (March  17.  1995). 


»«  Exchange  Act  Release  No.  34962  (November  10. 
1994).  59  FR  59612  (November  17.  1994). 

B'/d.,  59  FR  59612,  59617. 

™5  U.S.C.  553(b). 

■ '  See.  e.g..  Letter  date!  March  10.  1998,  from 
Frederick  Wertheim,  Sullivan  &  Cromwell,  to 
Catherine  McGuire,  Associate  Director  and  Chief 
Counsel,  Division  of  Market  Regulation,  U.S. 
Securities  and  Exchange  Commission. 

'=44  U.S.C.  3501  etseq. 


" '  ,\i.  such,  the  Commission  amended  its  estimate 
of  the  paperwork  burden  for  Rule  lOb-10  to  rifle<  I 
the  additional  transactions  (and  the  resulting 
confirmations)  the  Commission  estimated  will  be 
required  once  SFPs  begin  trading.  We  note, 
however,  that  this  increase  in  the  paperwork 
burden  for  Rule  lOb-10  is  pur^uanl  to  the 
enactment  of  the  CFMA  and  the  expected  increased 
trading  brought  about  bv  the  anticipated  trading  in 
SFPs. 
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the  contracts  bought  or  sold;  the  price 
and  delivery  month;  the  source  cind 
amount  of  broker  remuneration; 
whether  the  broker  received  payment 
for  order  flow  and  the  amount  of  such 
pa)mient;  and,  the  fact  that  other 
specified  information  about  the 
execution  pf  the  transaction  will  be 
available  upon  written  request.  This 
information  will  be  provided  to  a 
customer  in  the  form  of  a  confirmation. 

2.  Use  of  Information 

Specifically,  Rule  lOb-lO(e)  provides 
that  a  Full  FCM/Full  BD  or  a  Notice  BD 
that  effects  transactions  for  customers  in 
SFPs  in  a  futures  account  (as  that  term 
is  defined  in  Exchange  Act  Rule  15c3- 
3(a)(15))  does  not  have  to  comply  with 
the  disclosure  reqxiirements  of 
paragraphs  (a)  and  (b)  of  Rule  lOb-10  if 
the  Full  FCM/Full  BD  or  Notice  BD 
discloses  on  the  SFP  transaction 
confirmations  the  date  the  transaction 
was  executed;  the  identity  and  number 
of  contracts  bought  or  sold;  the  price 
and  dehvery  month;  the  source  and 
amount  of  broker  remuneration;  and  the 
fact  that  the  time  of  the  execution  of  the 
transaction,  the  identity  of  the  other 
party  to  the  contract,  and  the  capacity 
in  which  the  broker-dealer  was  acting  in 
effecting  the  transaction  will  be 
available  to  the  customer  upon  written 
request.  In  addition,  the  information 
contained  in  the  confirmations  may  be 
used  by  the  Commission,  self-regulatory 
organizations,  and  other  securities 
regulatory  authorities  in  the  course  of 
examinations,  investigations,  and 
enforcement  proceedings.  No 
governmental  agency  regularly  would 
receive  any  of  the  information  described 
above. 

3.  Respondents 

Rule  lOb-lO(e)  will  apply  to  the 
approximately  5,600  fully  registered 
broker-dealers  that  conduct  SFP 
business  with  the  general  public  and  the 
approximately  1,399  projected  notice 
registered  broker-dealers  that  conduct 
SFP  business  with  the  general  public. 

4.  Total  Annual  Reporting  and 
Recordkeeping  Burden 

We  received  no  comments  on  our 
proposed  estimates.  Pursuant  to  the 
enactment  of  the  CFMA,  SFPs  are 
regulated  both  as  securities  and  as 
futures  contracts.  We  estimate,  as  we 
did  in  the  Proposing  Release,  that  there 
will  be  100  million  confirmations 
during  the  first  year  of  trading  of  SFPs.^'' 


Because  the  process  of  generating  a 
confirmation  is  automated,  the 
Commission  staff  estimates  from 
information  provided  by  industry 
participants  that  it  takes  about  one 
minute  to  generate  and  send  a 
confirmation.  This  is  true  for 
confirmations  required  to  be  sent  for 
SFPs  as  well  as  for  currently  traded 
securities.  The  Commission  staff  also 
estimates  fi-om  information  provided  by 
industry  participants  that  broker-dealers 
effecting  SFP  transactions  will  spend 
1.7  million  hours  complying  with  the 
amendments  to  Rule  lOb-10  (100 
million  confirmations  at  one  minute  per 
confirmation  =  100  million  minutes;  100 
million  minutes/60  minutes  per  hour  = 
1.7  million  hours).  This  burden  results 
from  the  enactment  of  the  CFMA  and 
the  anticipated  trading  of  SFPs. 

Broker-dealers  routinely  use 
confirmations  for  billing  purposes.  In 
addition,  broker-dealers  would  send 
customers  some  type  of  statement 
regardless  of  the  requirements  of  Rule 
lOb-lO(e).  The  number  of  confirmations 
sent  and  the  cost  of  the  confirmations 
vary  fi-om  firm  to  firm.  Smaller  firms 
send  fewer  confirmations  than  larger 
firms  because  they  effect  fewer 
transactions. 

As  stated  earlier,  the  Commission  staff 
estimates  that,  as  a  result  of  the 
enactment  of  the  CFMA,  broker-dealers 
effecting  SFP  transactions  will  send 
approximately  100  million 
confirmations  annually.  According  to 
the  information  provided  by  industry 
participants,  the  average  cost  per 
confirmation  is  estimated  to  be  89  cents, 
including  postage.  The  aimual  cost  to 
the  industry  for  Rule  lOb-10  generally 
for  fiscal  year  2003  is  therefore 
estimated  to  be  $89  million. 

This  cost  of  $89  million,  however,  is 
simply  the  costs  of  complying  with 
existing  niles  when  SFPs  begin  to  trade 
and  thus  is  not  attributable  to  paragraph 
(e)  of  Rule  lOb-10.  Like  all  transactions 
in  secxmties  and  futures  products, 
transactions  in  SFPs  will  need  to  have 
confirmations  sent  to  customers.  The 
paperwork  costs  of  Rule  idb-lO(e)  are 
not  measured  as  totals,  but  against  a 
baseline  of  what  the  world  would  look 
like  without  the  rule.  In  this  case,  the 
baseline  is  the  cost  that  firms  effecting 


'*  In  our  April  29,  2002  order  adjusting  the  fee 
rates  under  Section  31  of  the  Exchange  Act.  we 
estimated  that  we  would  collect  S450,000  in 
assessments  on  round  turn  transactions  in  security 
Futures  in  fiscal  2003.  This  estimate  was  based  on 


the  Congressional  Budget  Office's  August  28,  2001 
estimate  of  collections  for  that  fiscal  year,  adjusted 
to  reflect  the  reduction  in  the  assessment  rate 
included  in  the  Investor  and  Capital  Markets  Fee 
Relief  Act.  Dividing  the  estimated  $450,000  in 
collections  on  round  turn  transactions  in  security 
futures  by  the  assessment  rate  of  $0,009  per  round 
turn  transaction  yields  50  million  round  turn 
transactions.  Because  each  of  the  estimated  50 
million  round  turn  transactions  will  involve  at  least 
two  confirmations,  we  estimate  that  there  will  be 
approximately  100  million  confirmations. 


transactions  in  SFPs  in  futures  accounts 
would  be  subject  to  if  the  rule 
amendments  to  Rule  lOb-10  were  not 
adopted.  As  noted  above,  CEA  Rule 
1.33(b)  already  requires  transactions  in 
futiu«s  to  be  confirmed.  Specifically, 
Rule  1.33(b)(1)  requires  that  FCMs 
effecting  transactions  for  customers 
provide,  no  later  than  the  next  business 
day  after  the  transaction,  "a  written 
confirmation  of  each  commodity  futures 
transaction  caused  to  be  executed  by  it 
for  the  customer-''^^^  Similarly, 
Exchange  Act  Rule  lOb-10  generally 
requires  a  broker-dealer  that  effects  a 
securities  transaction  for  a  customer  to 
provide  that  customer  with  a 
confirmation,  at  or  before  the 
transaction.  This  confirmation  must 
disclose  certain  basic  terms  of  the 
transaction.  Broker-dealers,  therefore, 
would  be  required  to  send  customers 
some  type  of  confirmation  statement 
regardless  of  the  requirements  of  new 
paragraph  (e)  of  Rule  lOb-10.  Therefore, 
the  baseline  cost  against  which  the 
incremental  costs  of  new  paragraph  (e) 
of  Rule  lOb-10  is  measured  is  $89 
million. 

The  incremental  costs  of  new 
paragraph  (e)  of  Rule  lOb-10  are 
difficult  to  quantify.  The  incremental 
costs  of  this  rule  amendment  are  the 
amounts  that  broker-dealers  effecting 
transactions  in  SFPs  in  futures  accounts 
must  pay  beyond  merely  generating  and 
mailing  a  confirmation  statement  to 
their  customers.  In  other  words,  the  cost 
of  the  rule  amendments  is  the  cost  of 
making  the  necessary  progranuning  and 
operational  changes  to  capture  the 
information  required  by  new  paragraph 
(e),  e.g.,  capturing  the  capacity  of  Uie 
particular  broker-dealer  effecting  the 
transaction  or  whether  the  broker-dealer 
in  question  is  receiving  payment  for 
order  flow.  We  expect  the  cost  of 
programming  to  comply  with  the  rule 
amendments  will  be  approximately  the 
same  as  the  costs  firms  would  have 
otherwise  incurred  had  the  Commission 
not  adopted  the  amendment. 

5.  Collection  of  Information  Is 
Mandatory 

This  collection  of  information  is 
mandatory. 

6.  Confidentiality 

The  collection  of  information 
pursuant  to  the  amendments  to  Rule 
lOb-10  will  be  provided  by  broker- 
dealers  to  customers,  and  also  will  be 
maintained  by  broker-dealers. 


"  17  CFR  1.33(b)(1). 
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7.  Record  Retention  Period 

Exchange  Act  Rule  17a-4(b)(l)''6 
requires  broker-dealers  to  preserve 
confirmations  for  three  years,  the  first 
two  years  in  an  accessible  place. 

B.  Rule  lld2-l 

For  the  reasons  discussed  above,  new 
Exchange  Act  Rule  lld2-l  provides  an 
exemption  from  the  capacity  disclosure 
requirement  in  Exchange  Act  Section 
11(d)(2)  for  Full  FCM/Full  BDs  that  are 
effecting  transactions  for  customers  in 
SFPs  in  futures  accounts.  As  we  noted 
in  the  Proposing  Release,  this 
exemption  bova.  a  statutory  requirement 
does  not  impose  recordkeeping  or 
information  collection  requirements,  or 
other  collections  of  information  that 
require  approval  of  the  Office  of 
Management  and  Budget  under  44 
U.S.C.  3501,  et  seq.  Accordingly,  the 
Paperwork  Reduction  Act  does  not 
apply. 

Vn.  Costs  and  Benefits  of  Amendments 

A.  Introduction 

Passage  of  the  CFMA  in  December  of 
2000  permitted  the  trading  of  SFPs  and 
established  a  homework  for  joint 
regulation  of  SFPs  by  the  CFTC  and  the 
SEC.  This  fitunework  was  necessary 
because  the  CFMA  defined  an  SFP  to  be, 
at  the  same  time,  both  a  security  and  a 
contract  for  future  delivery  and 
therefore  subject  to  regulation  imder 
both  the  CEA  and  the  Exchange  Act  and 
the  rules  thereunder.  Recognizing  that 
some  entities  may  be  subject  to 
duplicative  or  conflicting  regulations, 
the  CFMA  amended  the  CEA  and  the 
Exchange  Act  to:  (1)  Exempt  notice- 
registrants  from  certain  (but  not  all) 
sections  of  the  CEA,  Exchange  Act,  and 
the  rules  thereimder,  and  (2)  direct  the 
CFTC  and  the  SEC  to  issue  rules, 
regulations,  or  orders,  as  necessary,  to 
avoid  certain  duplicative  or  conflicting 
regulations  relating  to  Full  FCMs/FuU 
BDs.'^^  Although  not  required  under  the 
CEA,  the  SEC  is  amending  Exchange  Act 
Rule  lOb-10  by  adding  new  paragraph 
(e)  to  Rule  lObi-lO.  and  is  adopting  new 
Exchange  Act  Rule  lld2-l. 

In  the  Proposing  Release,  the 
Commission  considered  preliminarily 
the  costs  and  benefits  of  the 
amendments  to  Rule  lOb-10  and 
requested  comment  on  all  aspects  of  its 
cost-benefit  analysis,  including 
identification  of  any  additionsd  costs  or 
benefits  of  the  proposed  amendments  to 
■  Rule  lOb-10.  Neither  of  the  commenters 
provided  estimates  regarding  the  overall 


'•  17  CFR  240.17a-4(b)(l). 

"CEA  section  4d(c)  (7  U.S.C.  6d(c))  and 
Exchange  Act  section  15(c)(3)(B)  (15  U.S.C. 
780(c)(3)(B))  respectively. 


costs  and  benefits  of  the  proposed 
amendments  to  Rule  lOb-10. 

B.  Rule  lOb-10 

Rule  lOb-lO(e)  strives  to  avoid 
duplicative  regulation  by  requiring 
disclosure  of  essentially  the  same  type 
and  nature  of  information  currently 
required  to  be  disclosed  in 
confirmations  of  futures  transactions  at 
essentially  the  same  time.  Specifically, 
Rule  lOb-lO(e)  provides  that  a  Full 
FCM/Full  BD  or  a  Notice  BD  that  effects 
transactions  for  customers  in  SFPs  in  a 
futures  accoimt  (as  that  term  is  defined 
in  Exchange  Act  Rule  15c3-3{a)(15)) 
does  not  have  to  comply  with  the 
disclosure  requirements  of  paragraphs 
(a)  and  (b)  of  Rule  lOb-10  if  the  Full 
FCM/Full  BD  or  Notice  BD  discloses  on 
the  SFP  transaction  confirmations  the 
date  the  transaction  was  executed;  the 
identity  and  number  of  contracts  bought 
or  sold;  the  price  and  delivery  month; 
the  source  and  amount  of  broker 
remuneration;  and  the  fact  that  the  time 
of  the  execution  of  the  transaction,  the 
identity  of  the  other  party  to  the 
contract,  and  the  capacity  in  which  the 
broker-dealer  was  acting  in  effecting  the 
transaction  will  be  available  to  the 
customer  upon  written  request.  The 
information  to  be  made  available  upon 
written  request  is  the  same  type  of 
information  that  futures  confirmations 
currently  disclose  is  available  to  the 
customer  upon  written  request.  Rule 
lOb-lO(e)  also  provides  that  Full  FCMs/ 
Full  BDs  and  Notice  BDs  must  disclose 
if  they  receive  payment  for  order  flow, 
and  if  so,  require  that  the  entity  must 
provide  the  amoimt  of  payment  and  the 
fact  that  the  source  and  nature  of  such 
remuneration  will  be  furnished  upon 
written  request.  In  addition,  new  Rule 
10b-10(e)(2)  provides  a  phase-in  period. 
Under  that  provision,  broker-dealers  are 
not  required  imtil  Jime  1,  2003,  to 
disclose  in  SFP  confirmations 
information  on  payment  for  order  flow 
and  the  fact  that  certain  information 
will  be  provided  upon  request  imless 
the  broker-dealer  receives  a  written 
request  from  a  customer  for  the 
information  described  in  subparagraph 
(e)(l)(iii)  of  Rule  10b-10(e)(2). 

In  considering  the  potential  costs  and 
benefits  of  the  new  Rule  lOb-lO(e),  we 
have  considered  the  existing  legal 
obligations  of  Notice  BDs  and  Full 
FCMs/FuU  BDs  under  the  CFMA,  the 
transaction  confirmation  practices  of 
both  the  futures  industry  and  the 
securities  industry  and  our  duty  to 
protect  consxmiers  by  requiring 
adequate  disclosure  on  securities 
transactions.  In  addition,  we  have 
considered  how  Full  FCMs/FuU  BDs 
and  Notice  BDs  effecting  SFP 


transactions  in  futures  accounts  will 
have  to  restructure  their  confirmation 
technology.  Finally,  we  have  identified 
specific  costs  and  benefits,  and 
requested  comment  on  additional  costs 
or  benefits  that  may  stem  from  Rule 
lOb-lO(e). 

1.  Benefits 

a.  Elimination  of  Conflicting  and 
Duplicative  Regulation 

As  stated  previously,  under  the 
CFMA,  NoUce  BDs  and  Full  FCMs/Full 
BDs  effecting  SFP  transactions  in 
futures  accounts  are  currently  required 
to  meet  the  disclosure  requirements  of 
both  the  CEA  and  the  Exchange  Act  and 
the  rules  thereunder.  The  amendments 
we  are  adopting  to  Rule  lOb-10  are 
designed  to  benefit  Notice  BDs  and  Full 
FCMs/Full  BDs  by  avoiding  conflicting 
and  duplicative  regulation  of  the 
disclosure  requirements  of  SFP 
transactions  effected  in  futures 
accounts.  The  new  amendments 
accomplish  this  benefit  by  clarifying  the 
type  and  nature  of  information  these 
entities  must  disclose  under  Rule  1  Ob- 
10  in  confirmations  of  SFP  transactions 
effected  in  futures  accounts.  Without 
the  amendments  to  Rule  lOb-10  we  are 
adopting  today,  all  Notice  BDs  and  Full 
FCMs/Full  BDs  would  need  to  change 
their  confirmation  systems  to  comply 
with  all  of  the  disclosure  requirements 
ofRulelOb-10. 

New  Rule  lOb-lO(e)  requires  delivery 
of  a  confirmation  at  the  same  point  in 
time  and  containing  essentially  the 
same  type  and  nature  of  information 
these  registrants  currently  provide  in 
confirmations  of  transactions  in  futures 
accoimts.  In  addition.  Rule  lOb-lO(e) 
provides  a  phase-in  period  that  gives  the 
affected  entities  until  June  1 ,  2003  to 
disclose  in  SFP  confinnations 
information  on  payment  for  order  flow, 
if  it  is  received,  and  the  fact  that  certain 
information  will  be  provided  upon 
request.  Because  such  information  is  not 
generally  provided  in  confirmations  of 
futures  transactions,  the  transitional 
period  will  allow  these  broker-dealers 
time  to  make  the  necessary  adjustments 
to  their  confirmation  technology,  not 
only  to  amend  their  confirmations  to 
mako  the  required  additional 
disclosures,  but  also  to  ensure  that  their 
systems  are  capturing  all  of  the 
information  that  customers  are  entitled 
to  receive  if  they  make  a  written  request. 

b.  Customer  Understanding 

The  confirmations  for  SFP 
transactions  effected  in  futures  accounts 
pursuant  to  the  Rule  lOb-lO(e)  should 
benefit  customers  who  choose  to  effect 
SFP  transactions  in  a  futures  account 
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but  have  not  previously  traded  in  a 
futures  account  by  providing  them  with 
infonnation  similar  to  the  type  of 
information  they  would  receive  if  they 
receive  confinnations  of  trades  effected 
in  a  seciuities  account.  In  addition,  the 
confirmations  of  the  SEP  transactions 
effected  in  the  futures  accoimts  will 
disclose  the  option  to  obtain  specific 
additional  information  that  the 
customer  may  receive  if  he  makes  a 
written  request.  The  amendments 
should  also  benefit  customers  that 
already  have  experience  in  the  futures 
markets  and  decide  to  eff^ect  SFPs  in  a 
futures  account  by  providing  customers 
with  a  confirmation  that  is  similar  in 
type  and  information  to  the  kind  of 
confirmations  they  are  used  to  receiving 
on  transactions  effected  in  futures 
accoimts.  In  addition,  customers  should 
also  benefit  from  the  new  Rule  lOb-10 
requirement  that,  if  entities  begin  to 
receive  payment  for  order  flow  for  SFP 
transactions  executed  in  futures 
accoimts,  they  must  disclose  that  fact 
along  with  the  amount  of  payment 
received  and  disclose  upon  written 
request  the  source  and  nature  of  the 
remimeration. 

2.  Costs  I 

But  for  the  exemption  issued  as  a 
transitional  measure  by  the  Commission 
on  May  31,  2002,7*  under  the  CFMA, 
Notice  BDs  and  Full  FCMs/Full  BDs 
effecting  SFP  transactions  in  futiues 
accoimts  must  meet  the  requirements  of 
the  CEA  and  the  Exchange  Act, 
including  confirmation  requirements. 
However,  pursuant  to  paragraph  (e](l](i] 
of  Rule  lOb-10,  a  Full  FCM/Full  BD  and 
a  Notice  BD  that  effect  transactions  in 
SFPs  in  a  customer's  futiues  account 
will  not  be  required  to  meet  the 
disclosure  requirements  of  Exchange 
Act  Rule  lOb-lO(a)  and  (b),  which 
broker-dealers  effecting  securities 
transactions  must  generally  meet. 
Rather,  the  Full  FCM/Full  BD  and 
Notice  BD  are  required  to  disclose 
certain  information  in  the  confirmation 
and  also  disclose  in  the  confirmation 
the  fact  that  certain  additional 
information  is  available  upon  a 
customer's  written  request. 

Subparagraphs  (i)  and  (ii]  of  Rule 
10b-10(e)(l)  require  Full  FCMs/Full 
BDs  and  Notice  BDs  to  give  or  send  to 
the  customer  no  later  than  the  next 
business  day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  the  date  the  transaction  was 
executed,  the  identity  of  the  single 
security  or  narrow-based  security  index 
underlying  the  contract  for  the  SFP,  the 


number  of  contracts  of  such  SFP 
purchased  or  sold,  the  price,  the 
delivery  month,  the  source  and  amount 
of  any  remuneration  received  or  to  be 
received  by  the  broker  in  connection 
with  the  transaction,  including,  but  not 
limited  to  markups,  commissions,  costs, 
fees,  and  other  charges  incurred  in 
connection  with  the  transaction.  We 
understand  that  futures  confirmations 
already  provide  this  information.  ^^ 
Therefore,  the  SEC  does  not  believe  that 
requiring  this  information  on 
confirmations  of  SFP  transactions 
effected  in  futures  accoimts  generates 
any  additional  costs  to  the  futures 
industry. 

Subparagraph  (iii)  of  Rule  10b- 
10(e)(1)  requires  the  Notice  BD  or  Full 
FCM/Full  BD  to  give  or  send  to  the 
customer  no  later  than  the  next  business 
day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  the  fact  that  certain 
information  will  be  available  upon 
written  request  of  the  customer.  This 
includes  information  about  the  time  of 
the  execution  of  the  transaction,  and  the 
identity  of  the  other  party  to  the 
contract.  We  understand  that  futures 
confinnations  generally  disclose  that 
this  information  is  available  upon  the 
customer's  request.*"  Therefore,  the  SEC 
does  not  anticipate  that  this  requirement 
will  impose  additional  costs  on  the 
futures  industry. 

Subparagraph  (iii)  of  Rule  10b- 
10(e)(1)  also  requires  a  Notice  BD  or 
Full  FCM/Full  BD  to  give  or  send  to  the 
customer  no  later  than  the  next  business 
day  after  execution  of  any  SFP 
transaction,  written  notification 
disclosing  that  information  regarding 
whether  the  broker  or  dealer  is  acting  as 
agent  for  such  customer,  as  agent  for 
some  other  person,  as  agent  for  both 
such  customer  and  some  other  person, 
or  as  principal  for  its  own  account;  and 
if  the  broker  or  dealer  is  acting  as 
principal,  whether  it  is  engaging  in  a 
block  transaction  or  an  exchange  of 
SFPs  for  physical  securities,  will  be 
available  upon  written  request  of  the 
customer.  From  discussions  with 
industry  representatives,  the  SEC  staff 
understands  that  Full  FCMs/Full  BDs 
and  Notice  BDs  will  not  incur 
substantial  expense  by  adding  a 
disclosure  that  infonnation  regarding 


'■Exchange  Act  Release  No.  46015  (May  31. 
2002). 


■•^  See  CME  Rule  537;  CBOT  Rules  421.00  and 
421.01;  see  also  Memorandum  to  file  number  S7- 
17-01  regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13.  2002). 

"0  See  Memorandum  to  file  number  S7-17-01 
regarding  February  12.  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002). 


the  capacity  in  which  the  Full  FCM/Full 
BD  or  Notice  BD  acted  in  effecting  the 
transaction  is  available  upon  a 
customer's  written  request."*  We 
understand  that  there  will  be  some 
expense  involved  in  requiring  the 
collection  of  information  relating  to  the 
capacity  in  which  the  orders  are 
executed  in  the  trading  systems, 
although  industry  representatives  were 
unable  to  quantify  the  potential 
expenses.*^  Because  the  futures 
industry  has  never  previously  been 
required  to  provide  this  tjrpe  of 
infonnation  on  a  regular  basis,  it  may 
need  time  to  adjust  its  members' 
operational  systems,  not  only  to  capture 
this  infonnation  when  necessary,  but 
also  to  disclose  on  the  confirmation 
itself  that  the  infonnation  is  available 
upon  a  customer's  written  request. 
Thus,  Rule  10b-10(e}  contains  a 
transitional  provision.  Under  Exchange 
Act  Rule  10b-10(e)(2),  Notice  BDs  and 
Full  FCMs/Full  BDs  have  until  June  1, 
2003  to  disclose  that  specified 
information  will  be  provided  upon 
written  request,  as  long  as  that 
information  will  be  made  available  if  a 
customer  submits  a  written  request. 
This  transitional  provision  should 
provide  the  futures  industry  with 
sufficient  time  to  make  the  necessary 
adjustments  to  their  systems  to  comply 
with  this  provision  of  Exchange  Act 
Rule  10b-10(e)(l)(iv). 

ff  a  Notice  BD  or  a  Full  FCM/Full  BD 
receives  payment  for  order  flow, 
subparagraph  (iv)  of  Rule  10b-10(e)(l) 
also  requires  that  the  Notice  BD  or  Full 
FCM/Full  BD  give  or  send  to  the 
customer  no  later  than  the  next  business 
day  after  execution  of  any  SFPs 
transaction,  written  notification 
disclosing  if  the  entity  receives  payment 
for  order  flow  for  such  transactions  and, 
if  it  does,  it  must  disclose  the  amount 
of  such  payment  and  the  fact  that  the 
source  and  nature  of  the  compensation 
will  be  furnished  upon  written  request 
of  the  customer.  We  understand  that 
payment  for  order  flow  is  not  currently 
a  practice  in  the  futures  industry.*^ 


•'  See  Memorandum  to  file  number  S7-17-01 
regarding  February  27,  2002  and  March  5,  2002 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Morgan  Stanley  Dean  Witter  (March  12,  2002). 

"  See  id. 

"3  Letter  dated  July  10,  2002,  from  Thomas  W. 
Sexton,  Vice  President  and  General  Counsel, 
National  Futures  Association,  to  Jonathan  G.  Katz, 
Secretary.  U.S.  Securities  and  Exchange 
Commission.  See  also  Memorandum  to  file  number 
S7-17-01  regarding  February  12,  2002  conference 
call  between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002);  Memorandum  to  file  number  S7- 
17-01  regarding  March  11,  2002,  and  March  12, 
2002,  conversations  between  Securities  and 
Exchange  Commissioa  staff  member  and 


Accordingly,  if  the  practice  does  not 
arise  in  connection  with  SFP 
transactions  effected  in  futures 
accounts,  there  would  be  no  costs 
associated  with  the  disclosure 
requirement  of  subparagraph  (iii) 
because  there  would  be  nothing  to 
report. 

If,  however.  Full  FCMs/Full  BDs  or 
Notice  BDs  begin  to  receive  payment  for 
order  flow  for  SFP  transactions  effected 
in  futures  accounts  then  those  entities 
would  need  to  adjust  their  operating 
systems  to  capture  this  information. 
Based  on  discussions  with  industry 
representatives,  the  SEC  understands 
that  systems  development  costs  should 
be  relatively  low  given  the  fact  that  the 
rule  allows  for  the  use  of  a  generic 
disclaimer,  as  opposed  to  information 
that  would  require  a  trade-by-trade 
coding  change.  The  SEC  also 
understands  from  these  discussions  that 
more  extensive  costs  would  be 
associated  with  providing  specific 
disclosures  upon  request  about  the 
nature  and  source  of  any  pa)nment  for 
order  flow  received  in  connection  with 
a  transaction.  Industry  representatives, 
however,  could  not  quantify  the 
potential  costs,  in  part,  perhaps,  because 
the  representatives  were  uncertain 
whether  payment  for  order  flow  will 
become  a  practice  in  connection  with 
SFP  transactions.*^ 

In  considering  the  costs  Notice  BDs 
and  Full  FCMs/Full  BDs  will  incur  to 
effect  changes  to  their  confirmation 
systems  to  comply  with  Rule  lOb-lO(e), 
we  understand  frtjm  discussions  with 
industry  representatives  that  these  costs 
are  less  than  the  costs  these  entities 
would  incur  if  they  had  to  adjust  their 
confirmation  systems  to  meet  all  of  the 
Rule  lOb-10  disclosure  requirements,*^ 
which  they  would  be  required  to  do 
pursuant  to  the  CFMA  absent  these 
amendments.  Accordingly,  the 
amendments  to  Rule  lOb-10  actually 
reduce  the  costs  to  the  affected  entities. 

As  we  noted  above,  the  amendments 
to  Rule  lOb-10  we  are  adopting  today 
will  apply  only  to  the  approximately 
5,600  Full  FCMs/Full  BDs  that  conduct 


representative  of  Credit  Suisse  First  Boston  (March 
12.  2002). 

**  See  Memorandtim  to  file  number  57-17-01 
regarding  March  11,  2002.  and  March  12.  2002. 
conversations  between  Securities  and  Exchange 
Commission  staff  member  and  representative  of 
Credit  Suisse  First  Boston  (March  12,  2002). 

*»  See  Memorandum  to  file  number  S7-17-01 
regarding  February  12,  2002  conference  call 
between  Commission  staff  members  and 
representatives  of  Morgan  Stanley  Dean  Witter 
(March  13,  2002);  Memorandum  to  file  number  S7- 
17-01  regarding  March  11,  2002,  and  March  12, 
2002,  conversations  between  Securities  and 
Exchange  Commission  staff  member  and 
representative  of  Credit  Suisse  First  Boston  (Marrih 
12,  2002). 


business  with  the  general  public  and  the 
approximately  1,399  of  the  expected 
Notice  BDs  that  conduct  business  with 
the  general  public.  Also,  as  noted  above, 
we  estimate  that  there  will  be  100 
million  confirmations  during  the  first 
year  of  trading  of  SFPs.  According  to  the 
information  provided  by  industry 
participants,  the  average  cost  per 
confirmation  is  estimated  to  be  89  cents, 
including  postage.  Therefore,  we 
estimate  that  the  aimual  paperwork  cost 
to  the  industry  for  fiscal  year  2003  will 
be  $89  million. 

This  paperwork  cost  results  from  the 
enactment  of  the  CFMA  and  the  fact  that 
SFPs  are  regulated  as  both  securities 
and  futures  contracts.  It  does  not, 
however,  result  from  the  amendments  to 
Rule  lOb-10  adopted  today. 

C.  Rule  lld2-l 

New  Exchange  Act  Rule  lld2-l 
provides  Full  FCMs/Full  BDs  that  are 
effecting  SFP  transactions  for  customers 
in  futures  accounts  with  an  exemption 
from  the  requirement  in  Exchange  Act 
Section  11(d)(2)  that  a  broker-dealer 
effecting  a  transaction  for  a  customer 
disclose  in  writing,  at  or  before  the 
completion  of  the  transaction,  the 
capacity  in  which  the  broker-dealer 
acted  when  effecting  the  transaction. 
Requiring  Full  FCMs/Full  BDs  to 
comply  with  the  capacity  disclosure 
requirement  of  Exchange  Act  11(d)(2) 
would  be  inconsistent  with  the 
exemptive  relief  provided  in  Rule  10b- 
10(e),  which  does  not  require  automatic 
disclosure  of  capacity.  Therefore,  new 
Rule  lld2-t  provides  consistent  relief. 

As  we  noted  in  the  Proposing  Release, 
we  do  not  anticipate  that  this  exemption 
will  generate  large  benefits  or  impose 
great  costs.  We  have,  however, 
identified  some  potential  benefits  and 
costs  that  could  result  from  Rule  lld2- 
1. 

1.  Benefits 

This  exemption  benefits  Full  FCMs/ 
Full  BDs  by  avoiding  any  potential 
conflicting  regulation  regarding  the 
disclosure  of  capacity  when  Full  FCMs/ 
Full  BDs  effect  SFP  transactions  for 
customers  in  futures  accounts.  This 
exemption  is  also  designed  so  that 
Notice  BDs  and  Full  FCMs/Full  BDs 
effecting  SFP  transactions  in  futures 
accounts  will  not  have  different 
disclosure  requirements.  Finally,  if  the 
Commission  did  not  adopt  an 
exemption  from  Exchange  Act  Section 
11(d)(2),  certain  of  the  anticipated 
benefits  of  the  new  Rule  lOb-lO(e) 
would  be  undermined. 


2.  Costs 

Rule  lld2-l  will  exempt  Full  FCMs/ 
Full  BDs  that  effect  SFP  transactions  in 
futures  accounts  from  a  statutory 
requirement  to  provide  specific 
information  to  customers  regarding  the 
capacity  those  entities  acted  in  when 
effecting  such  transactions.  The 
exemption,  therefore,  means  that 
customers  would  not  receive  this 
information  on  the  confirmations  they 
receive  about  these  transactions.  This 
cost,  however,  is  ameliorated  to  a  large 
extent  by  the  fact  that,  pursuant  to  the 
amendments  to  Rule  lOb-lO,  the 
confirmations  of  these  transactions  will 
inform  the  customers  that  information 
on  capacity  is  available  upon  the 
customers"  written  requests. 

Vni.  Consideration  of  Burden  on 
Competition,  and  Promotion  of 
Efficiency,  Competition,  and  Capital 
Formation 

Section  3(f)  of  the  Exchange  Act 
requires  the  SEC.  when  it  is  engaged  in 
rulemaking  and  is  required  to  consider 
or  determine  whether  an  action  is 
necessary  or  appropriate  in  the  public 
interest,  to  consider  whether  the  action 
will  promote  efficiency,  competition, 
and  capital  formation.***  Section  23(a)(2) 
of  the  Exchange  Act  requires  the  SEC,  in 
adopting  rules  imder  the  Exchange  Act. 
to  consider  the  impact  such  rule  would 
have  on  competition.*"  Further,  Section 
23(a)(2)  prohibits  the  SEC  from  adopting 
any  rule  that  would  impose  a  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  In  the 
Proposing  Release,  the  SEC  requested 
comments  on  these  statutory 
considerations. 

The  SEC  received  no  comments  on 
the  issues  of  efficiency  and  capital 
formation.  We  believe  paragraph  (e)  of 
Rule  lOb-10  and  new  Rule  lld2-l 
should  promote  efficiency.  The  rule 
amendinents  and  rule,  which  were 
modeled  in  great  part  on  the  existing 
confirmation  requirements  of  futures 
contracts,  will  allow  Notice  BDs  and 
Full  FCMs/Full  BDs  to  use  present 
confirmation  systems,  after  making  the 
required  adjustments,  rather  than 
having  to  build  new  confirmation 
systems  to  meet  their  confirmation 
obligations  for  SFPs  held  in  futures 
accounts. 

In  addition,  paragraph  (e)  of  Rule 
lOb-10  and  new  Rule  lld2-l  are 
designed  to  give  investors  the 
information  necessary  to  evaluate  their 
securities  transactions  and  the  broker- 
dealers  effecting  those  transactions.  We 


■•15U.S.C.  78c(f). 
»'  15  U.S.C.  78w(a)(2). 
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believe  that  these  new  rules  will 
improve  investor  confidence  and  will 
therefore  promote  capital  formation. 

The  SEC  also  believes  that  the  rules 
would  not  impose  any  significant 
burden  on  competition.  The  SEC 
received  one  comment  on  the  issue  of 
competition!  The  NFA  stated  that  "the 
proposed  rule  actually  creates  a  more 
level  playing  field  by  alleviating  the 
competitive  biu'den  that  would  exist  if 
FCMs  were  required  to  modify  their 
futures  systems  to  include  the 
transaction-by-transaction  information 
currently  required  by  Rule  10b- 
10(a)(2)."88  We  therefore  find  that  Rule 
lOb-lO(e)  and  Rule  lld2-l  should 
promote  competition,  improve 
efficiency  and  capital  formation  and 
should  not  impose  any  burden  on 
competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act. 

IX.  Final  Regulatory  Flexibility  Act 

Pursuant  to  Section  605(b)  of  the 
Regulatory  Flexibility  Act,"^  the 
Chairman  of  the  Commission  has 
certified,  based  on  the  representations  of 
the  Division  of  Market  Regulation,  and 
the  analysis  of  the  Office  of  Economic 
Analysis  and  Office  of  General  Counsel, 
that  the  proposed  amendments  to  Rule 
lOb-10  and  new  Rule  lld2-l  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
This  certification  was  attached  to  the 
Proposing  Release  No.  34-46014  (May 
31,  2001)  as  Appendix  A.  The 
Commission  solicited  comments 
concerning  the  impact  on  small  entities 
and  the  Regulatory  Flexibility  Act 
certification,  but  received  no  comments. 

X.  Statutory  Authority 

The  Conunission  is  adopting 
amendments  to  Rule  lOb-10  and 
adopting  new  Rule  lld2-l  under  the 
Exchange  Act  pursuant  to  the  authority 
conferred  by  the  Exchange  Act, 
including  Sections  10,  11,  17,  23(a),  and 
36(a)(1).''" 

Text  of  Final  Rules 

List  of  Subjects  in  17  CFR  Part  240 

Brokers,  Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing. 
Title  17,  Chapter  II,  of  the  Code  of 
Federal  Regulation  is  amended  as 
follows. 


»«  Letter  dated  July  10.  2002.  from  Thomas  W. 
Sexton.  Vice  President  and  General  Counsel. 
National  Futures  Association,  to  Jonathan  C  Katz. 
Secretary.  U.S.  Securities  and  Exchange 
Commission.  ^ 

""S  U.S.C.  605(bj. 

■»  15  U.S.C.  78j.  78k.  78q.  78w(a),  and 
78mm(a)(l). 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

1 .  The  authority  citation  for  Part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s.  77Z-2.  77z-3,  77eee,  77ggg,  77nnn, 
77SSS.  77ttt,  78c,  78d,  78e,  78f,  78g,  78i,  78j, 
78J-1.  78k,  78k-l,  787,  78m,  78n,  78o,  78p, 
78q,  78s.  78u-5,  78w,  78x,  78//,  78min,  79q, 
79t.  80a-20.  80a-23.  80a-29,  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 
***** 

2.  Section  240.10b-10  is  amended  by: 

a.  Revising  the  phrase,  at  the  end  of 
the  paragraph  (a)(2)(i){C),  "upon  written 
request  of  the  customer;  and"  to  read  as 
follows  "upon  written  request  of  the 
customer;  provided,  however,  that 
brokers  or  dealers  that  do  not  receive 
payment  for  order  flow  in  coimection 
with  any  transaction  have  no  disclosure 
obligation  under  this  paragraph;  and"; 

b.  Removing  reserved  paragraphs 
(a){7){i)  and  (a)(7)(ii),  and  removing 
paragraphs  (a)(7)(iii),  and  (a)(7)(iv); 

c.  Revising  paragraph  (a)(8); 

d.  Revising  the  phrase  "paragraph 
(c)(1)"  to  read  "peiragraph  (b)(1)"  in 
paragraph  fb)(2); 

e.  Revising  the  phrase  "paragraph 
(c)(1)"  to  read  "paragraph  (b)(1)"  in 
paragraph  (b)(3);  and 

f.  Removing  the  authority  citation 
following  §  240.10b-10,  redesignating 
paragraph  (e)  as  paragraph  (f),  and 
adding  new  paragraph  (e). 

The  revised  and  added  paragraphs 
read  as  follows: 

§  240.1  Ot>-1 0    Confirmation  of  |ransactlons. 

***** 

(a)  *   *   * 

(8)  In  the  case  of  a  transaction  in  a 
debt  security,  other  than  a  government 
security,  that  the  security  is  unrated  by 
a  nationally  recognized  statistical  rating 
organization,  if  such  is  the  case;  and 
***** 

(e)  Security  futures  products.  The 
provisions  of  paragraphs  (a)  and  (b)  of 
this  section  shall  not  apply  to  a  broker 
or  dealer  registered  pursuant  to  section 
15(b)(ll)(A)  of  the  Act  (15  U.S.C. 
78o(b)(ll)(A))  to  the  extent  that  it  effects 
transactions  for  customers  in  security 
futures  products  in  a  futures  accoimt  (as 
that  term  is  defined  in  §  240.15c3- 
3(a)(15))  and  a  broker  or  dealer 
registered  pursuant  to  section  15(b)(1)  of 
the  Act  (15  U.S.C.  78o(b)(l))  that  is  also 
a  futures  commission  merchant 
registered  pursuant  to  section  4f{a)(l)  of 
the  Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l)),  to  the  extent  that  it  effects 
transactions  for  customers  in  security 
futures  products  in  a  futures  account  (as 


that  term  is  defined  in  §  240.15c3- 
3(a)(15)),  Provided  that: 

(1)  The  broker  or  dealer  that  effects 
any  transaction  for  a  customer  in 
seciirity  futines  products  in  a  futures 
account  gives  or  sends  to  the  customer 
no  later  than  the  next  business  day  after 
execution  of  any  futures  secmities 
product  transaction,  written  notification 
disclosing: 

(i)  The  date  the  transaction  was 
executed,  the  identity  of  the  single 
secinity  or  narrow-based  security  index 
imderlying  the  contract  for  the  security 
futures  product,  the  niunber  of  contracts 
of  such  security  futures  product 
purchased  or  sold,  the  price,  and  the 
delivery  month; 

(ii)  The  source  and  amount  of  any 
remimeration  received  or  to  be  received 
by  the  broker  or  dealer  in  connection 
with  the  transaction,  including,  but  not 
limited  to,  markups,  commissions, 
costs,  fees,  and  other  charges  incurred 
in  connection  with  the  transaction, 
provided,  however,  that  if  no 
remuneration  is  to  be  paid  for  an 
initiating  transaction  until  the 
occurrence  of  the  corresponding 
liquidating  transaction,  that  the  broker 
or  dealer  may  disclose  the  amount  of 
remuneration  only  on  the  confirmation 
for  the  liquidating  transaction; 

(iii)  The  fact  that  information  about 
the  time  of  the  execution  of  the 
transaction,  the  identity  of  the  other 
party  to  the  contract,  and  whether  the 
broker  or  dealer  is  acting  as  agent  for 
such  customer,  as  agent  for  some  other 
person,  as  agent  for  both  such  customer 
and  some  other  person,  or  as  principal 
for  its  own  accoimt,  and  if  the  broker  or 
dealer  is  acting  as  principal,  whether  it 
is  engaging  in  a  block  transaction  or  an 
exchange  of  security  futures  products 
for  physical  securities,  will  be  available 
upon  vmtten  request  of  the  customer; 
and 

(iv)  Whether  payment  for  order  flow 
is  received  by  the  broker  or  dealer  for 
such  transactions,  the  amount  of  this 
payment  and  the  fact  that  the  source 
and  nature  of  the  compensation 
received  in  connection  with  the 
particular  transaction  will  be  furnished 
upon  written  request  of  the  customer; 
provided,  however,  that  brokers  or 
dealers  that  do  not  receive  pajmient  for 
order  flow  have  no  disclosure  obligation 
under  this  paragraph. 

(2)  Transitional  provision. 

(i)  Broker-dealers  are  not  required  to 
comply  with  paragraph  (e)(l){iii)  of  this 
section  until  Jime  1,  2003,  Provided 
that,  if,  not  withstanding  the  absence  of 
the  disclosure  required  in  that 
paragraph,  the  broker-dealer  receives  a 
written  request  from  a  customer  for  the 
information  described  in  paragraph 
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(e)(l)(iii)  of  this  section,  the  broker- 
dealer  must  make  the  information 
available  to  the  customer;  and 

(ii)  Broker-dealers  are  not  required  to 
comply  with  paragraph  (e)(l)(iv)  of  this 
section  until  June  1 ,  2003. 

***** 

3.  Section  240.1  ld2-l  is  added  to 
read  as  follows: 


§  240.1 1 CI2-1     Exemption  from  Section 
11(dK2)  for  certain  brolcer-deaiers  effecting 
transactions  for  customers  security  futures 
products  in  futures  accounts. 

A  broker  or  dealer  registered  pursuant 
to  section  15(b)(1)  of  the  Act  (15  U.S.C. 
78o(b)(l))  that  is  also  a  futures 
commission  merchant  registered 
pursuant  to  section  4f(a)(l)  of  the 
Commodity  Exchange  Act  (7  U.S.C. 
6f(a)(l)),  to  the  extent  that  it  effects 
transactions  for  customers  in  security 


futures  products  in  a  futures  account  (as 
that  term  is  defined  in  §  240.15c3- 
3(a)(15)),  is  exempt  from  section 
11(d)(2)  of  the  Act  (15  U.S.C.  78k(d)(2)). 

By  the  Commission 

Dated:  September  6.  2002. 
Margaret  H.  McFarland. 
Deputy  SecKtan'. 

|FR  Dor.  02-23309  Filed  9-12-02;  8;45  am] 
BILUNG  CODE  8010-01 -P 
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Notice  of  September  12,  2002 

Continuation  of  the  National  Emergency  with  Respect  to  Cer- 
tain Terrorist  Attacks 
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1 

7 
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In  accordance  with  section  202(d)  of  the  National  Emergencies  Act  (50 
U.S.C.  1622(d)),  I  am  continuing  for  1  year  the  national  erKergency  I  declared 
on  September  14,  2001,  in  Proclamation  7463,  with  respect  to  the  terrorist 
attacks  at  the  World  Trade  Center,  New  York,  New  York,  and  the  Pentagon, 
and  the  continuing  and  immediate  threat  of  further  attacks  on  the  United 
States. 

By  Executive  Order  13223  of  September  14,  2001,  and  Executive  Order 
13253  of  January  16,  2002,  I  delegated  authority  to  the  Secretary  of  Defense 
and  the  Secretary  of  Transportation  to  order  members  of  the  Reserve  Compo- 
nents to  active  duty  and  to  waive  certain  statutory  military  personnel  require- 
ments. By  Executive  Order  13235  of  November  16,  2001, 1  delegated  authority 
to  the  Secretary  of  Defense  to  exercise  certain  emergency  construction  author- 
ity. 

Because  the  terrorist  threat  continues,  the  national  emergency  declared  on 
September  14,  2001,  and  the  measures  taken  on  September  14,  2001,  Novem- 
ber 16,  2001,  and  January  16,  2002,  to  deal  with  that  emergency,  must 
continue  in  effect  beyond  September  14,  2002.  Therefore,  I  am  continuing 
in  effect  for  1  year  the  national  emergency  I  declared  on  September  14, 
2001,  with  respect  to  the  terrorist  threat. 

This  notice  shall  be  published  in  the  Federal  Register  and  transmitted 
to  the  Congress. 
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The  items  in  this  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  13, 
2002 

COMMODTTY  FUTURES 
TRADING  COMMISSION 

Securities: 
Accounts  holding  security 
futures  products; 
applicat>ility  of  customer 
protection, 

erecordkeeping,  reporting, 
and  t>ankruptcy  rules,  etc.; 
put>lished  9-13-02 
Security  futures;  customer 
margin  requirements; 
published  8-14-02 
ENERGY  DEPARTMENT 
Physk:Jan  panel  determinations 
on  worter  requests  for 
assistance  in  filing  for  State 
workers'  compensation 
benefits;  guidelines; 
published  8-14.-02 
FEDERAL  RESERVE 
SYSTEM 

Membership  of  State  banking 
institutions  in  the  Federal 
Reserve  System  (Regulation 
H): 

Reporting  and  disclosure 
requirements;  put>lisfied  9- 
13-02 

GENERAL  SERVICES 
ADMINISTRATION 

Federal  travel: 
Temporary  duty  travel  and 
realk)catk)n  altowances, 
etc.;  corrections  and 
additions;  published  9-13- 
02 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Animal  drugs,  feeds,  and 
related  products: 
Moxidectin;  published  9-13- 
02 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Securities,  etc.: 
Accounts  hokJing  security 
future  products; 
applk»t>ility  of  customer 
protection,  recordkeeping, 
reporting,  and  bankmptcy 
rules,  etc.;  putHished  9- 
13-02 

Securities: 
Security  futures;  customer 
margin  requirements; 
pubyshed  8-14-02 


TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Patapsco  River,  Northwest 
and  Inner  Hartmrs, 
Baltimore,  MD;  safety 
zone;  published  9-12-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Air  Tractor,  Inc.;  published 

8-1-02 
Univair  Aircraft  Corp.; 
published  8-12-02 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Anthropomorphk:  test  devk^es: 
Occupant  crash  protection- 
Hybrid  III  test  dummies; 
fifth  percentile  female 
adult  dummy;  design 
and  performance 
specifk:ations;  response 
to  reconskleratk>n 
petitions;  put)lished  7- 
15-02 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  IS, 
2002 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Nan-agansett  Bay  et  al.,  Rl; 
safety  and  security  zones; 
published  9-3-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Martceting 
Service 

Kiwifruit  grown  in — 
California;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20688] 
Onk>ns  (sweet)  grown  in — 
Washington  and  Oregon; 
comments  due  by  9-20- 
02;  published  7-22-02  [FR 
02-18256] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Exportatkxi  and  importatk>n  of 
animals  and  animal 
products: 
Bovine  spongiform 

encephak)pathy;  disease 

status  change- 


Israel;  comments  due  by 
9-16-02;  published  7-18- 
02  [FR  02-18160] 
Plant  pests: 
Redelivery  of  cargo  for 
inspection;  comments  due 
by  9-16-02;  published  8- 
27-02  [FR  02-21738] 

COMMERCE  DEPARTMENT 
Industry  and  Security 
Bureau 

Export  administration 

regulations: 

Cuba;  agricultural 
commodities;  licensing 
procedures  effectiveness; 
comments  due  by  9-20- 
02;  published  8-21-02  [FR 
02-21161] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmosplieric  Administration 

Fishery  conservation  and 
management: 

Caribbean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries — 

Gulf  of  Mexkxi  reef  fish 
and  shrimp;  comments 
due  by  9-18-02; 
published  9-12-02  [FR 
02-23097] 

Gulf  of  Mexkx)  shrimp; 

comments  due  by  9-18- 

02;  published  8-19-02 

[FR  02-21023] 
Red  snapper;  comments 

due  by  9-18-02; 

published  8-19-02  [FR 

02-21024] 

West  Coast  States  and 
Western  Pacifk: 
fisheries- 
Pacific  Coast  groundflsh; 
comments  due  by  9-19- 
02;  published  9-4-02 
[FR  02-22523] 

DEFENSE  DEPARTMENT 
Air  Force  Department 

DOD  Commercial  Air 
Transportation  Quality  and 
Safety  Review  Program; 
comments  due  by  9-20-02; 
published  9-5-02  [FR  02- 
22307] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  pollutants,  hazardous; 
national  emission  standards: 
Brick  and  structural  clay 
products  manufacturing 
and  clay  ceramk^ 
manufacturing;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-15869] 

Air  programs: 
Outer  Continental  Shelf 
regulations — 
California;  consistency 
update;  comments  due 


by  9-16-02;  published 
8-16-02  [FR  02-20867] 
Air  quality  implementation 
plans;  approval  and 
promulgation;  vanous 
States: 

Alabama;  comments  due  by 
9-20-02;  published  8-21- 
02  [FR  02-21286] 
Florida;  comments  due  by 
9-16-02,  published  8-15- 
02  [FR  02-20744] 
Kentucky;  comments  due  by 
9-16-02;  published  8-15- 
02  [FR  02-20746] 
Montana;  comments  due  by 
9-18-02;  pubiisheo  8-19- 
02  [FR  02-20988) 
Hazardous  waste  program 
authorizatk>ns: 
Florida;  comments  due  by 
9-19-02;  published  8-20- 
02  [FR  02-21193] 
Hazardous  waste: 
Identification  and  listing — 
Exclusions;  comments  due 
by  9-16-02:  published 
7-31-02  [FR  02-19325] 
Pesticides;  tolerances  In  food, 
animal  feeds,  and  raw 
agricultural  commodities: 
2,4-D,  etc. 
Correction;  comments  due 
by  9-17-02;  published 
8-16-02  [FR  02-20748] 
Radiation  protection  standards: 
Transuranic  radioactive 
waste  for  disposal  at 
Waste  Isolation  Pikit 
Plant;  waste 

characterization  program 
documents  availability — 
Argonne  National 
Laboratory-East  Site; 
comments  due  by  9-16- 
02;  published  8-15-02 
[FR  02-20864] 

Los  Alamos  National 
Laboratory;  comments 
due  by  9-16-02; 
published  8-15-02  [FR 
02-20865] 
Superfund  program: 
National  oH  and  hazardous 

sut>stances  contingency 

plan — 

NatkKial  priorities  list 
update;  comments  due 
by  9-16-02;  published 
8-15-02  [FR  02-20446] 

Natk>nal  priorities  list 
update;  comments  due 
by  9-16-02;  published 
8-15-02  [FR  02-20447] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Food  and  Drug 
Administration 

Human  drugs: 
Unapproved  new 
investigational  drug 
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products;  export 
requirements;  comments 
due  by  9-17-02;  published 
6-19-02  [FR  02-15358] 
Correction;  comments  due 
by  9-17-02;  published 
7-5-02  [FR  C2-15358] 
Medical  devices: 
Dental  devices — 
Encapsulated  amalgam 
alloy  and  dental 
mercury;  classification 
and  special  controls; 
comments  due  by  9-16- 
02;  published  7-17-02 
[FR  02-17960] 
General  hospital  and 
personal  use  devices — 
Needle-bearing  devices; 
comments  due  by  9-18- 
02;  published  6-20-02 
[FR  02-15493] 

HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 

Quarantine,  Inspection,  and 

licensing: 

Biological  agents  and  toxins 
posing  severe  threat  to 
public  health  and  safety; 
list;  comments  due  by  9- 
17-02;  published  8-23-02 
[FR  02-21512] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Debarment  and  suspension 
(nonprocurement)  and  drug- 
free  workplace  (grants): 
Govemmentwide 
requirements;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18309] 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species:  . 

Critical  habitat 
designations — 
Preble's  meadow  jumping 
mouse;  comments  due 
by  9-16-02;  published 
7-17-02  [FR  02-17716] 

INTERIOR  DEPARTMENT 
Minerals  Management 
Service 

Outer  Continental  Shelf;  oil, 
gas,  and  sulphur  operations: 

Geological  and  geophysical 
explorations;  proprietary 
tenms  and  data  disclosure; 
comments  due  by  9-16- 
02;  published  7-17-02  [FR 
02-17880] 

INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 

Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 


Kentucky;  comments  due  by 
9-16-02;  published  8-16- 
02  [FR  02-20820] 

West  Virginia;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20821] 

JUSTICE  DEPARTMENT 

Drug  Enforcement 
Administration 

Records,  reports,  and  exports 
of  listed  chemicals: 
Gamma-butyrolactone; 
exemption;  comments  due 
by  9-17-02;  published  7- 
19-02  [FR  02-17903] 

LABOR  DEPARTMENT 
Occupational  Safety  and 
Health  Administration 

Construction  safety  and  health 

standards: 

Cranes  and  Derricks 
Negotiated  Rulemaking 
Advisory  Committee; 
intent  to  establish; 
comments  due  by  9-16- 
02;  published  7-16-02  [FR 
02-17768] 

NATIONAL  ARCHIVES  AND 
RECORDS  ADMINISTRATION 

Official  seals;  comments  due 
by  9-16-02;  published  7-17- 
02  [FR  02-17962] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Deepwater  ports: 
Regulations,  revision; 
comments  due  by  9-18- 
02;  published  8-19-02  [FR 
02-20952] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives; 
Airbus;  comments  due  by  9- 

16-02;  pubished  8-16-02 

[FR  02-20712] 
Boeing;  comments  due  by 

9-16-02;  published  7-16- 

02  [FR  02-17548] 
British  Aerospace; 

comments  due  by  9-17- 

02;  published  8-9-02  [FR 

02-20137] 
Eurocopter  France; 

comments  due  by  9-17- 

02;  published  7-19-02  [FR 

02-18196] 
McDonnell  Douglas; 

comments  due  by  9-16- 

02;  published  7-18-02  [FR 

02-18024] 
MORA  VAN  a.s.;  comments 

due  by  9-20-02;  published 

8-14-02  [FR  02-20516] 
Pilatus  Aircraft  Ltd.; 

comments  due  by  9-20- 

02;  published  8-9-02  [FR 

02-20136] 


Raytheon;  comments  due  by 
9-16-02;  published  7-17- 
02  [FR  02-17885] 
Turbomeca  S.A.;  comments 
due  by  9-20-02;  published 
7-22-02  [FR  02-18203] 
Airworthiness  standards: 
Special  conditions — 
Dassault  Aviation  Mystere 
Falcon  50  airplanes; 
comments  due  by  9-16- 
02;  published  8-16-02 
[FR  02-20883] 
Class  E5  airspace;  comments 
due  by  9-16-02;  published 
8-16-02  [FR  02-20891] 

TRANSPORTATION 
DEPARTMENT 
Federal  Highway 
Administration 

Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 

DEPARTMENT 

Federal  Transit 
Administration 

Statewide  transportation 
planning;  metropolitan 
transportation  planning; 
comments  due  by  9-19-02; 
published  8-15-02  [FR  02- 
20626] 

TRANSPORTATION 

DEPARTMENT 

National  Highway  Traffic 

Safety  Administration 

Motor  vehicle  safety 
standards: 

Small  business  entities; 
economic  impact; 
comments  due  by  9-20- 
02;  published  9-6-02  [FR 
02-22703] 

TREASURY  DEPARTMENT 

Customs  Service 

Customs  drawt>ack  centers; 
consolidation;  comments 
due  by  9-20-02;  published 
8-21-02  [FR  02-21111] 

TREASURY  DEPARTMENT 

Intemal  Revenue  Service 

Income  taxes: 

Cancellation  of 
indebtedness;  guidance; 
comments  due  by  9-17- 
02;  published  6-13-02  [FR 
02-14825] 

Tax  shelter  rules; 
modification;  cross- 
reference;  comments  due 
by  9-16-02;  published  6- 
18-02  [FR  02-15322] 

Wklely  held  fixed  investment 
trusts;  reporting 
requirements;  comments 
due  by  9-18-02;  published 
6-20-02  [FR  02-15352] 


TREASURY  DEPARTMENT 

Govemment  Securities  Act 
regulatk}ns: 
Large  position  rules; 

reporting  requirements; 

comments  due  by  9-16- 

02;  published  7-31-02  [FR 

02-19238] 

LIST  OF  PUBLIC  LAWS 

This^s  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Intemet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug.  21 ,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21 .  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  ttie  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 
H.R.  1576/P.L.  107-216 
James  Peak  WikJemess  and 
Protection  Area  Act  (Aug.  21, 
2002;  116  Stat.  1055) 
H.R.  2068/P.L.  107-217 
To  revise,  codify,  and  enact 
without  sut>stantive  change 
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certain  general  and  permanent 
laws,  related  to  publk: 
buildings,  propeity,  and  works, 
as  title  40,  United  States 
Code,  "Publk:  Buiklings, 
Property,  and  Works".  (Aug. 
21,  2002;  116  Stat.  1062) 
H.R.  2234/P.L.  107-218 
Tumacacori  Natkxial  Historical 
Part(  Boundary  Reviskm  Act  of 
2002  (Aug.  21,  2002;  116 
Stat.  1328) 

H.R.  2444VP.L  107-219 
To  rename  Wolf  Trap  Farm 
Park  as  "Wolf  Trap  Natkxial 
Park  for  tiie  Performing  Arts", 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1330) 


H.R.  2441/P.L.  107-220 

To  amend  the  Publk:  Health 
Sennce  Act  to  redesignate  a 
facility  as  the  Natk>nal 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21,  2002;  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 
Fort  Clatsop  Natkxial 
Memorial  Expansk>n  Act  of 
2002  (Aug.  21.  2002;  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 
To  amend  t^  X  of  tfie 
Energy  Polfcy  Act  of  1992, 
and  for  other  purposes.  (Aug. 
21,  2002;  116  Stat.  1336) 


H.R.  3380/P.L.  107-223 

23  To  autfKxize  the  Secretary 
of  ttie  Interior  to  issue  right-of- 
way  permits  for  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
Natkjnal  Park.  (Aug.  21,  2002; 
116  Stat.  1338) 
Last  List  August  12,  2002 

Public  Laws  Electronic 
Notification  Service 
(PENS) 

PENS  is  a  free  electronic  mail 
notifk»tion  servk:e  of  newly 
enacted  publk:  laws.  To 


subscribe,  go  to  tittp:// 
hydra.gsa.gov/archtves/ 
publaws-l.html  or  send  E-mail 
to  Iistserv9listserv.g8a.gov 
with  ttie  following  text 
message: 

SUBSCRIBE  PUBLAWS-L 

Your  Name. 

Note:  This  servk»  is  stnctly 
for  E-mail  notifk:ation  of  new 
laws.  The  text  of  laws  is  not 
available  through  this  service 
PENS  cannot  respond  to 
spedfk:  inquiries  sent  to  this 
address. 


Order  Now! 

The  United  States  Government  Manual 
2001/2002 

^  As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
of  the  legislative,  judicial,  and  executive  branches.  It  also 
includes  information  on  quasi-official  agencies  and  inter- 
national organizations  in  which  the  United  States  participates. 

Particularly  helpful  for  those  interested  in  where  to  go  and 
who  to  contact  about  a  subject  of  particular  concern  is  each 
agency's  "Sources  of  Information"  section,  which  provides 
addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
on  consumer  activities,  contracts  and  grants,  employment, 
publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register.  National  Archives  and  Records  Administration. 


$41  per  copy 


Superintendent  of  Documents  Publications  Order  Form 


Charge  your  order. 

p^SjCAToe ♦  oEnooocs •  aecTBOMC PBooucTS  Its  Baeyi 

To  fax  your  orders  (202)  512-2250 
ord«  prooKsmg  Cod.  Phoiw  vour  orders  (202)  512-1800 

*7917 

I     I  YES.  please  send  me copies  of  The  United  States  Government  Manual  2(X)  1/2002, 

S/N  069-000-^134-3  at  $41  ($51.25  foreign)  each. 

Total  cost  of  my  order  is  $ .  Price  includes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 


Company  or  personal  name 


(Please  type  orpnnt) 


I    I  Check  Payable  to  the  Superintendent  of  Documents 


AddiQonal  addrtss/attenlion  line 


I    I  GPO  Deposit  Account 

I    I  VISA       EH  MasteiCard  Account 


i-n 


Street  address 


City.  State,  ZIP  code 


Daytime  phone  including  area  code 


HI 

(Credit  caix)  expiration  date)                 _.„.  nw^0r  f 

YES     NO 


Purchase  order  number  (optional) 
M^wea^KjwiBm^addRsavaiaMelooliierniaien?      [_}  \     \ 


Authorizing  signature 

Mail  To:  Superintendent  of  Documents 

PO.  Box  371954.  Pittsburgh,  PA  15250-7954 


9/01 


/f?  vW 


CTbsA&A^ 
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Public  Papers 
of  the 
Presidents 
of  tiie 
United  States 

iniliam  J.  Clinton 

1993 

(Book  I) $51.00 

1993 

(Book  II)  $61.00 

1994 

(Book  I) $56.00 

1994 

(Book  n)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $66.00 

1908 

(Book  I) $66.00 

1996 

(Book  n)  $72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n) $78.00 

1998 

(Book  I) $74.00 

1998 

(Book  n) $76.00 

1999 

(Book  I) $71.00 

1999 

(Book  U) $76,190 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n)  $63.00 

2000-2001 

(Book  m)  $75.00 

Published  by  the  Office  of  the  Federal  Roister, 
National  Archivet  and  Records  Administration 
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Superintendent  of  Documents 
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The  authentic  text  behind  the  news 

The  Weekly 
Compilation  of 

Presidential 
Documents 
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Presidential 
Documents 
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Monday,  lanuary  13.  19S7 
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This  unique  service  provides  up- 
to-date  information  on  Presidential 
policies  and  announcements.  It 
contains  the  full  text  of  the 
President's  public  speeches, 
statements,  messages  to 
Congress,  news  conferences,  and 
other  Presidential  materials 
released  by  the  White  House. 


The  Weekly  Compilation  carries  a 
Monday  dateline  and  covers  mate- 
rials released  during  the 
preceding  week.  Each  issue 
includes  a  Table  of  Contents,  lists 
of  acts  approved  by  the  President, 
nominations  submitted  to  the 
Senate,  a  checklist  of  White 
House  press  releases,  and  a 


digest  of  other  Presidential 
activities  and  White  House 
announcements.  Indexes  are 
published  quarterly. 

Published  by  the  Office  of  the 
Federal  Register,  National 
Archives  and  Records 
Administration. 
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It's  Easy! 
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RO.  Box  371954,  Pittsburgh,  PA  15250-7954 


Would  you  like 
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Federal  Register  without  reading  the 
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Federal  Register  Index,  or  tx>th. 
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The  LSA  (List  of  CFR  Sectk>ns  Affected) 
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Charge  your  order. 
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Portable  Document  Format,  including  full  text  and  all  graphics), 
or  SUMMARY  (abbreviated  text)  files.  Users  should  carefully  check 
retrieved  material  to  ensure  that  documents  were  properly 
downloaded. 
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For  more  information  about  GPO  Access,  contact  the  GPO  Access 
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Register  Index  and  List  of  CFR  Sections  Affected  (LSA) 
subscription;  the  microfiche  edition  of  the  Federal  Register 
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for  individual  copies  in  paper  form  is  $10.00  for  each  issue,  or 
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postage  and  handling.  International  customers  please  add  25%  for 
foreign  handling.  Remit  check  or  money  order,  made  payable  to 
the  Superintendent  of  Documents,  or  charge  to  your  GPO  Deposit 
Account,  VISA,  MasterCard  or  Discover.  Mail  to;  New  Orders, 
Superintendent  of  Documents,  P.O.  Box  371954,  Pittsburgh,  PA 
15250-7954. 

There  are  no  restrictions  on  the  republication  of  material  appearing 
in  the  Fcideral  Register. 

How  To  Cite  This  Publication:  Use  the  volume  number  and  the 
page  number.  Example:  67  FR  12345. 


IIMI 


0 


SUBSCRIPTIONS  AND  COPIES 


PUBUC 
Subscriptions: 

Paper  or  fiche 

Assistance  with  public  subscriptions 

General  online  information  202-512-1530; 

Single  copiesAiack  copies: 

Paper  or  fiche 

Assistance  with  public  single  copies 


FEDERAL  AGENCIES 
Subscriptions: 

Paper  or  fiche 

Assistance  with  Federal  agency  subscriptions 


202-512-1800 

202-512-1806 

1-888-293-6498 

202-512-1800 

1-866-512-1800 

(Toil-Free) 


202-523-5243 
202-523-5243 


What's  NEW! 

Federal  Register  Table  of  Contents  via  e-mail 

Subscribe  to  FEDREGTOC,  to  receive  the  Federal  Register  Table  of 
Contents  in  your  e-mail  every  day. 

If  you  get  the  HTML  version,  you  can  click  directly  to  any  document 
in  the  issue. 

To  subscribe,  go  to  http://lJstserv.access.gpo.gov  and  select: 

Online  mailing  list  archives 
FEDREGTOCL 
Join  or  leave  the  list 
Then  follow  the  instructions. 


FEDERAL  REGISTER  WORKSHOP 

THE  FEDERAL  REGISTER:  WHAT  IT  IS  AND 
HOW  TO  USE  IT 


FOR: 

WHO: 
WHAT: 


WHY: 


Any  person  who  uses  the  Federal  Register  and  Code  of  Federal 

Regulations. 

Sponsored  by  the  Office  of  the  Federal  Register. 

Free  public  briefings  (approximately  3  hours)  to  present: 

1.  The  regulatory  process,  with  a  focus  on  the  Federal  Register 

system  and  the  public's  role  in  the  development  of 
regulations. 

2.  The  relationship  between  the  Federal  Register  and  Code 

of  Federal  Regulations. 

3.  The  important  elements  of  typical  Federal  Register 

documents. 

4.  An  introduction  to  the  finding  aids  of  the  FR/CFR  system. 
To  provide  the  public  with  access  to  information  necessary  to 
research  Federal  agency  regulations  which  directly  affect  them. 
There  will  be  no  discussion  of  specific  agency  regulations. 


WASHINGTON,  DC 

WHEN:  September  24,  2002 — 9:00  a.m.  to  noon 

WHERE:  Office  of  the  Federal  Register 

Conference  Room 

800  North  Capitol  Street,  NW. 

Washington,  DC 

(3  blocks  north  of  Union  Station  Metro) 
RESERVATIONS:  202-523^538;  or 

info@fedreg.nara.gov 


Contents 


Federal  Register 

Vol.  67,  No.   179 

Monday,  September  16.  2002 


Agricultural  Marketing  Service 

RULES 

Pork  promotion,  research,  and  consumer  information  order, 
58320-58323 

Agriculture  Department 

See  Agricultural  Marketing  Service 
See  Animal  and  Plant  Health  Inspection  Service 
See  Food  and  Nutrition  Service 
See  Food  Safety  and  Inspection  Service 
See  Forest  Service 
See  Rm-al  Housing  Service 
See  Rural  Utilities  Service 
RULES 

Supplemental  standards  of  ethical  conduct  for  Agriculture 
Department  employees,  58319 

Animal  and  Plant  Health  Inspection  Service 

RULES 

Plant-related  quarantine,  domestic: 
Pink  boUworm,  58320 

Centers  for  Disease  Control  and  Prevention 

NOTICES 

Meetings: 

Smoking  and  Health  Interagency  Committee;  correction, 

58428-58429 
Tuberculosis  Elimination  Advisory  Council,  58429 

Coast  Guard 

RULES 

Drawbridge  operations: 

New  Jersey,  58329-58331 
Ports  and  waterways  safety: 
Naval  Base  San  Diego;  San  Diego  Bay,  CA;  security  zone. 

58333-58335 
Ohio  River  — 
Natrium,  WV;  security  zone,  58331-58333 
NOTICES 

Committees;  establishment,  renewal,  termination,  etc.: 
Prince  William  Sound  and  Cook  Inlet,  AK;  alternative 
voluntary  advisory  groups;  recertification  procedure, 
58440-58441 

Commerce  Department 

See  International  Trade  Administration 
See  National  Oceanic  and  Atmospheric  Administration 
NOTICES 

Agency  information  collection  activities: 
.  Submission  for  0MB  review;  comment  request,  58353 

Consumer  Product  Safety  Commission 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58357-58359 

Defense  Department 

NOTICES 

Arms  sales  notification;  transmittal  letter,  etc.,  58359-58404 
Civilian  health  and  medical  program  of  uniformed  services 
(CHAMPUS): 
TRICARE  program- 
Mental  health  rate  updates  (2003  FY),  58404-58405 


Meetings: 

Science  Board,  58405-58406 
Scientific  Advisory  Board,  58406 

Education  Department 

NOTICES 

Agency  information  collection  activities: 

Proposed  collection;  comment  request.  58406 
Grants  and  cooperative  agreements;  availability,  etc.: 
Special  education  and  rehabilitative  ser\'ices — 
Rehabilitation  Research  and  Training  Centers  Program; 
correction,  58448 
Meetings: 
Education  Statistics  Advisory  Council,  58406-58407 

Energy  Department 

See  Federal  Energy  Regulatory  Commission 
NOTICES 

Floodplain  and  wetlands  protection;  environmental  re\iew 
determinations;  availability,  etc.: 

Los  Alamos  National  Laboratory,  NM.  58407-58409 
Grants  and  cooperative  agreements;  availability,  etc.: 

Nuclear  Engineering  Education  Research  Program.  58409 
Meetings: 

Nuclear  Energy  Research  Advisory  Committee,  58409 

Environmental  Protection  Agency 

RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Massachusetts;  perchloroethylene  dry  cleaning  facilities, 
58339-58342 
Air  quality  implementation  plans;  approval  and 
promulgation;  various  States: 
Colorado,  58335-58339 
PROPOSED  RULES 

Air  pollutants,  hazardous;  national  emission  standards: 
Massachusetts;  perchloroethylene  dry  cleaning  facilities, 
58347 
NOTICES 
Meetings: 
Environmental  Laboratory  Advisory  Board,  58423 
Exposure  Modeling  Work  Group,  58423-58424 
Superfund;  response  and  remedial  actions,  proposed 
settlements,  etc.: 
Amchem  Removal  Site,  PA,  58424-58425 

Federal  Aviation  Administration 

RULES 

Airworthiness  directives: 

Eurocopter  France,  58324-58326 

Federal  Energy  Regulatory  Commission 

NOTICES 

Electric  rate  and  corporate  regulation  filings: 

Commonwealth  Chesapeake  Co.,  L.L.C.  et  al.,  58415- 
58417 

Great  Bay  Power  Corp.  et  al.,  58417 
Environmental  statements;  availability,  etc.: 

Oconto  Electric  Cooperative,  58417 
Meetings;  Sunshine  Act,  58418-58422 
Practice  and  procedure: 

Off-the-record  communications,  58422-58423 


Printed  on  recycled  paper. 


IV 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002  /  Contents 


Federal  Register/Vol.  67,  No.  179/Monday,  September  16,  2002 / Contents 


IV 


Federal  Register/ Vol.  67,  No.  179 /Monday,  September  16,  2002 / Contents 


Applications,  hearings,  determinations,  etc.: 
Boston  Edison  Co.,  58409 
California  Independent  System  Operator  Corp.,  58409- 

58410 
Calypso  Pipeline.  LLC  et  al.,  58410-58411 
Clear  Creek  Storage  Co.,  L.L.C..  58411-58412 
Granite  State  Gas  Transmission.  58412 
Guardian  Pipeline,  L.L.C..  58412-58413 
Gulfstream  Natural  Gas  System,  L.L.C.,  58413 
Iroquois  Gas  Transmission  System,  L.P.,  58413 
PacifiCorp.  58413-58414 
Springville  City,  58414 

Texas  Eastern  Transmission.  LP,  58414-58415 
Texas  Gas  Transmission  Corp.,  58415 
Vector  Pipeline  LP.,  58415 

Federal  Highway  Administration 

NOTICES 

Environmental  statements;  notice  of  intent: 
Fort  Bend  County,  TX,  58441-58442 

Federai  Labor  Relations  Authority 

NOTICES 

Senior  Executive  Service: 
Performance  Review  Board;  membership.  58425 

Federal  Reserve  System 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58425-58427 

Federal  Trade  Commission 

RULES 

Appliances,  consumer;  energy  consumption  and  water  use 
information  in  labeling  and  advertising: 
Comparability  ranges — 
Central  air  conditioners  and  heat  pumps,  58327-58328 
NOTICES 

Prohibited  trade  practices: 
American  Institute  for  Conservation  of  Historic  and 
Artistic  Works,  58427-58428 

Financial  Management  Service 

See  Fiscal  Service 

Fiscal  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58443-58444 

Food  and  Drug  Administration 

RULES 

Medical  devices: 
Clinical  chemistry  and  toxicology  devices — 
Cyclosporine  and  tacrolimus  assays;  reclassification, 
58328-58329 
NOTICES 

Agency  information  collection  activities: 
Reporting  and  recordkeeping  requirements,  58429 
Submission  for  0MB  review;  comment  request,  58429- 
58433 
Reports  and  guidance  documents;  availability,  etc.: 
Medical  devices — 
Cyclosporine  and  tacrolimus  assays;  Class  II  special 
controls.  58433-58434 


Food  and  Nutrition  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request,  58348-58349 

Food  Safety  and  Inspection  Service 

NOTICES 

Meetings: 
Codex  Alimentarius  Conmiission — 
North  America  and  South- West  Pacific  Coordinating 
Committee;  agenda  items.  58349-58350 

Forest  Service 

NOTICES 

Boundary  establishment,  descriptions,  etc.: 
Drift  Creek  Purchase  Unit,  Lincoln  County,  OR,  58350 
Yonah  Mountain  Purchase  Unit.  White  County,  GA. 
58350-58351 
Environmental  statements;  notice  of  intent: 

Dixie  National  Forest.  UT,  58351 
Meetings: 
National  Urban  and  Community  Forestry  Advisory 

Council,  58351-58352 
Resource  Advisory  Committees — 
Winema  and  Fremont  National  Forests,  58352 

Health  and  Human  Services  Department 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Housing  and  Urtran  Development  Department 

NOTICES 

Agency  information  collection  activities: 
Submission  for  0MB  review;  comment  request,  58434- 
58435 

Interior  Department 

See  Land  Management  Bureau 

Internal  Revenue  Service 

PROPOSED  RULES 

Excise  taxes: 

Highway  vehicle;  definition 
Hearing,  58346-58347 
Foreign  corporations;  gross  income;  exclusions 

Correction,  58346 
NOTICES 
Agency  information  collection  activities: 

Proposed  collection;  comment  request,  58444-58445 

International  Trade  Administration 

NOTICES 

Antidumping: 
Stainless  steel  wire  rod  from — 
India,  58354 

Applications,  hearings,  determinations,  etc.: 
Faulkes  Telescope  Corp.  et  al..  58354-58355 
Lawrence  Berkeley  National  Laboratory.  CA,  et  al.,  58355 

Land  Management  Bureau 

NOTICES 

Meetings: 

Resource  Advisory  Committees — 
Eugene.  OR.  58435 
Realty  actions;  sales,  leases,  etc.: 

California.  58435-58436 


VI 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002  /  Contents 


Federal  Register/Vol.  67,  No.  179/Monday,  September  16,  2002 / Contents 


V 


Maritime  Administration 

NOTICES 

Agency  information  collection  activities: 
Submission  for  OMB  review;  comment  request.  58442 

National  Credtt  Union  Administration 

NOTICES 

Meetings;  Simshine  Act,  58436 

National  Oceanic  and  Atmospheric  Administration 

PROPOSED  RULES 

Fishery  conservation  and  management: 
Alaska;  fisheries  of  Exclusive  Economic  Zone — 
North  Pacific  Groimdfish  Observer  Program.  58451- 
58477 
NOTICES 
Meetings: 
Mid-Atlantic  Fishery  Management  Council,  58355-58356 
North  Pacific  Fishery  Meuiagement  Coxmcil,  58356-58357 

National  Science  Foundation 

NOTICES 

Meetings: 
NSF-NASA  National  Astronomy  and  Astrophysics 
Advisory  Committee.  58436 

Nuclear  Regulatory  Commission 

NOTICES 

Environmental  statements;  availability,  etc.; 

Virginia  Electric  &  Power  Co.,  58437-58438 
Applications,  hearings,  determinations,  etc.: 

Wolf  Creek  Nuclear  Operating  Corp.,  58437 

Public  Debt  Bureau 

See  Fiscal  Service 

Public  Health  Service 

See  Centers  for  Disease  Control  and  Prevention 
See  Food  and  Drug  Administration 

Research  and  Special  Programs  Administration 

RULES 

Hazardous  materials: 
Registration  fees  and  payment  requirements,  58343- 
58345 

Rural  Housing  Service 

NOTICES 

Agency  information  collection  activities: 
Proposed  collection;  comment  request.  58352-58353 

Rural  Utilities  Service 

RULES 

Electric  loans: 
Insured  and  guaranteed  loems;  post-loan  policies  and 
procedures — 
Electric  borrowers;  mergers  and  consolidations,  58323- 
58324 

Securities  and  Exchange  Commission 

RULES 
Securities: 
Annual  and  quarterly  reports;  acceleration  of  periodic 

filing  dates  and  disclosure  concerning  web  site 

access  to  reports,  58479-58507 
NOTICES 
Meetings;  Sunshine  Act,  58438-58439 


Small  Business  Administration 

NOTICES 

Disaster  loan  areas: 
California.  58439 

Surface  Transportation  Board 

NOTICES 

Railroad  operation,  acquisition,  construction,  etc.: 
Genesee  &  Wyoming  Inc.,  58442-58443 
Timber  Rock  Railroad,  Inc.,  58443 

Transportation  Department  ^ 

See  Coast  Guard 

See  Federal  Aviation  Administration 

See  Federal  Highway  Administration 

See  Maritime  Administration 

See  Research  and  Special  Programs  Administration 

See  Surface  Transportation  Board 

See  Transportation  Security  Administration 

NOTICES 

Aviation  proceedings: 
Agreements  filed;  weekly  receipts,  58439-58440 
Certificates  of  public  convenience  and  necessity  and 
foreign  air  carrier  permits;  weekly  applications, 
58440 

Transportation  Security  Administration 

NOTICES 

Meetings: 
Aviation  Security  Advisory  Conunittee,  58443 

Treasury  Department 

See  Fiscal  Service 

See  Internal  Revenue  Service 

Veterans  Affairs  Department 

RULES 

Disabilities  rating  schedule: 

Skin 
Correction,  58448-58449 
NOTICES 
Privacy  Act: 

Systems  of  records,  58445-58447 


Separate  Parts  In  This  Issue 

Partil 

Commerce  Department,  National  Oceanic  and  Atmospheric 
Administration,  58451-58477 

Part  III 

Securities  and  Exchange  Commission,  58479-58507 


Reader  Aids 

Consult  the  Reader  Aids  section  at  the  end  of  this  issue  for 
phone  numbers,  online  resources,  finding  aids,  reminders, 
and  notice  of  recently  enacted  public  laws. 

To  subscribe  to  the  Federal  Register  Table  of  Contents 
LISTSERV  electronic  mailing  list,  go  to  http:// 
listserv.access.gpo.gov  and  select  Online  mailing  list 
archives,  FEDREGTOC-L,  Join  or  leave  the  list  (or  change 
settings);  then  follow  the  instructions. 


58319 


VI 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16,  2002 / Contents 


58319 


CFR  PARTS  AFFECTED  IN  THIS  ISSUE 

A  cumulative  list  of  the  parts  affected  this  month  can  be  found  in  the 
Reader  Aids  section  at  the  end  of  this  issue. 

5  CFR 

8301 58319 

7  CFR 

301 58320 

1230 58320 

1717 58323 

14  CFR 

39  (2  documents) 58324, 

58325 

16  CFR 

305 58327 

17  CFR 

210 58480 

229 58480 

240 58480 

249 58480 

21  CFR 

862 58328 

26  CFR 

PropoMQ  Rutes^ 

1 58346 

41 58346 

48 ^ 58346 

145 58346 

33  CFR 

117 58329 

165  (2  documents) 58331, 

58333 

38  CFR 

4 58448 

40  CFR 

52 58335 

63 58339 

Propo— d  Rules: 

63 58347 

49  CFR 

107 58343 

50  CFR 

PropO80d  RuiMc 

679 58452 


Rules  and  Regulations 


Federal  Register 

Vol.  67.  No.   179 

Monday,  September  16,  2002 


This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
REGISTER  issue  of  each  week. 


DEPARTMENT  OF  AGRICULTURE 

5  CFR  Part  8301 
RIN  3209-AA15 

Supptemental  Standards  of  Ethical 
Conduct  for  Emptoyees  of  the 
Department  of  Agriculture 

AGENCY:  Department  of  Agriculture 

(USDA). 

ACTKm:  Final  rule. 

summary:  The  Department  of 
Agriculture,  with  the  conciuTence  of  the 
Office  of  Government  Ethics  (OGE), 
amends  the  Supplemental  Standards  of 
Ethical  Conduct  for  lEmployees  of  the 
Department  of  Agricultiire  (Supplement] 
to  comply  vtrith  section  5321  of  the  Farm 
Security  and  Rural  Investment  Act  of 
2002,  Public  Law  107-171,  by  removing 
a  provision  that  is  no  longer  effective. 
EFFECTIVE  DATE:  These  regulations  are 
effective  September  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Raymond  J.  Sheehan,  Director,  Office  of 
Ethics,  U.S.  Department  of  Agriculture, 
Room  348-W— Stop  0122, 1400 
Independence  Avenue,  SW., 
Washington,  DC  20250-0122,  telephone 
(202)  720-2251. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

On  October  2,  2000,  with  the 
concurrence  and  co-signatiue  of  OGE, 
USDA  published  its  final  rule 
establishing  supplemental  standards  of 
ethical  conduct  for  employees  of  USDA 
(65  FR  58635-58638).  Section  8301.103 
addressed  additional  rules  applicable  to 
employees  of  the  Farm  Service  Agency 
(FSA).  Paragraph  (c)  of  §  8301.103 
prohibited  FSA  employees  and  spouses 
and  minor  children  of  FSA  employees 
from  seeking  directly  or  indirectly  a 
"direct  loan"  imder  paragraph  (a)(9)  of 
section  33  of  the  Consolidated  Farm  and 
Rural  Development  Act  (CFRDA),  7 


U.S.C.  1991(a)(9).  On  May  13,  2002, 
President  Bush  signed  into  Public  Law 
107-171,  the  Farm  Seciuity  and  Rural 
Investment  Act  of  2002  (Act).  Section 
5321  of  the  Act  amended  Subtitle  D  of 
the  CFRDA  by  adding  section  377  which 
states  that  the  Secretary  of  Agriculture 
"shall  not  prohibit,"  inter  aha,  "an 
employee  of  the  Department  of 
Agricultiu^  from  obtaining  a  loan  or 
loan  guarantee"  under  the  CFRDA.  This 
provision,  in  essence,  provides  that 
Federal  employees  of  the  Department  of 
Agriculture,  including  employees  of 
FSA,  may  now  obtain  FSA  direct  loans 
that  have  been  prohibited  under 
para^Bph  (c)  of  §  8301.103  of  the 
Supplement.  Pursuant  to  section  5321  of 
the  Act,  that  regulatory  paragraph  is 
null  and  void.  Therefore,  the  USDA  is 
removing  it  in  this  amendatory 
rulemaking  which  redesignates  the 
following  paragraphs  of  §  8301. .103. 

n.  Matters  of  Regulatory  Procedure 

Administrative  Procedure  Act 

As  the  amendment  is  required  in 
order  to  comply  with  an  express, 
specific  mandate  of  Congress,  notice  of 
proposed  rulemaking  is  unnecessary. 

Congressional  Review 

The  Department  has  foimd  that  this 
rulemaking  is  not  a  rule  as  defined  in  5 
U.S.C.  804,  and,  thus,  does  not  require 
review  by  Congress.  This  rulemaking  is 
related  to  Department  persormel. 

Executive  Orders  Nos.  12866  and  12988 

Since  this  rule  relates  to  Department 
personnel,  it  is  exempt  from  the 
provisions  of  Executive  Orders  Nos. 
12866  and  12988. 

Regulatory  Flexibility  Act 

The  Department  has  determined 
under  the  Regulatory  Flexibility  Act  (5 
U.S.C.  601  et  seq.)  that  this  regulation 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  because  it  affects  only 
Department  employees  and  their 
immediate  families. 

Paperwork  Reduction  Act 

The  Department  has  determined  that 
the  Paperwork  Reduction  Act  (44  U.S.C. 
chapter  35)  does  not  apply  because  this 
regulation  does  not  contain  any 
information  collection  requirements  that 
require  the  approval  of  the  Office  of 
Management  and  Budget. 


Environmental  Impact 

This  decision  will  not  have  a 
significant  impact  upon  the  quality  of 
the  himian  environment  or  the 
conservation  of  energy  resources. 

List  of  Subjects  in  5  CFR  Part  8301 

Conflict  of  interests,  Ethics,  Executive 
branch  standards  of  conduct, 
Government  employees. 

Dated:  August  29,  2002. 
Ann  M.  Veheman, 

Secretary  of  Agriculture. 

Approved:  September  9.  2002. 
Amy  L.  Comstock, 
Director,  Office  of  Government  Ethics. 

For  the  reasons  set  forth  in  the 
preamble,  Part  8301  of  title  5  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  8301-SUPPLEMENTAL 
STANDARDS  OF  ETHICAL  CONDUCT 
FOR  EMPLOYEES  OF  THE 
DEPARTMENT  OF  AGRICULTURE 

1.  The  authority  citation  for  part  8301 
continues  to  read  as  follows: 

•Authority:  5  U.S.C.  301.  7301:  5  US  C. 
App.  (Ethics  in  Government  Act  of  1978); 
E.O.  12674,  54  FR  15159,  3  CFR,-1989  Comp.. 
p.  215,  as  modified  by  E.O.  12731,  55  FR 
42547,  3  CFR.  1990  Comp.,  p.  306;  5  CFR 
2635.105,  2635.403(a),  2635.803. 

2.  Section  8301.103  is  amended  by: 

a.  Removing  paragraph  (c); 

b.  Redesignating  paragraphs  (d) 
through  (f)  as  paragraphs  (c)  through  (e), 
respectively; 

c.  Removing  the  paragraph  reference 
to  "(d)(1)"  in  the  text  of  redesignated 
paragraph  (c)(2)  and  adding  the 
paragraph  reference  "(c)(1)"  in  its  place; 

d.  Removing  the  paragraph  reference 
to  "(e)(2)"  in  die  text  of  redesignated 
paragraph  (d)(1)  and  adding  the 
paragraph  reference  "(d)(2)"  in  its  place; 
and 

e.  Paragraph  reference  to  "(e)(1)"  in 
the  introductory  text  of  redesignated 
paragraph  (d)(2)  and  in  the  redesignated 
paragraph  (d)(2)(ii)  and  adding  the 
paragraph  reference  "(d)(1)"  in  their 
place  in  each  instance. 

|FR  Doc.  02-23489  Filed  9-13-02:  8:45  am] 
BHIMG  CODE  3410-01-M 


58320        Federal  Register/Vol.  67,  No.  179/Monday,  September  16,  2002 /Rules  and  Regulations 


Federal  Register/ Vol.  67,  No.  179/Monday,  September  16,  2002 /Rules  and  Regulations        58321 


58320        Federal  Register /Vol.  67,  No.  179 /Monday,  September  16.  2002 /Rules'  and  Regulations 


DEPARTMENT  OF  AGRICULTURE 

Animal  and  Plant  Health  Inspection 
Service 

7CFRPart301 
[Doclwt  No.  02-031-2] 

Pink  Bolhvonn  Regulated  Areas; 
Removal  of  Oklahoma 

agency:  Animal  and  Plant  Health 
Inspection  Service,  USDA. 
ACTION:  Affirmation  of  interim  rule  as 
final  rule. 

SUMMARY:  We  are  adopting  as  a  final 
rule,  without  change,  an  interim  rule 
that  amended  the  pink  boUworm 
regulations  by  removing  the  State  of 
Oldahoma  from  the  lists  of  quarantined 
States  and  regulated  areas.  Statewide 
trapping  surveys  conducted  over  the  last 
2  years  have  shown  Oklahoma  to  be  free 
of  pink  bollworm.  The  interim  rule 
relieved  restrictions  on  the  interstate 
movement  of  regulated  articles  from 
Oklahoma  that  were  no  longer 
necessary. 

EFFECTIVE  DATE:  The  interim  rule 
became  effective  on  May  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
William  J.  Grefenstette,  Assistant 
Director.  Plant  Health  Programs.  PPQ. 
APHIS,  4700  River  Road  Unit  138, 
Riverdale.  MD  20737-1231;  (301)  734- 
8676. 
SUPPLEMENTARY  INFORMATION: 

Background 

The  pink  bollworm  {Pectinophora 
gossypiella  (Saunders))  is  a  destructive 
cotton  pest  foimd  throughout  many  of 
the  cotton-growing  regions  of  the  world. 
The  larvae  of  the  pink  bollworm  feed 
inside  growing  cotton  bolls,  destroying 
the  cotton. 

The  regulations  in  Subpart — Pink 
Bollworm  (7  CFR  301.52  through 
301.52-10,  referred  to  below  as  the 
regulations)  contain  quarantine 
restrictions  aimed  at  preventing  the 
spread  of  the  pink  bollworm.  Section 
301.52  contains,  among  other  things, 
lists  of  quarantined  States  and  regulated 
articles. 

In  an  interim  rule  effective  and 
published  in  the  Federal  Register  on 
May  16,  2002  (67  FR  34817-34818, 
Docket  No.  02-031-1),  we  amended  the 
regulations  by  removing  the  State  of 
Oklahoma  from  the  lists  of  quarantined 
States  and  regulated  areas.  This  interim 
rule  also  made  nonsubstantive  editorial 
changes  to  §  301.52-1  of  the  regulations. 

Comments  on  the  interim  rule  were 
required  to  be  received  on  or  before  )uly 
15,  2002.  We  did  not  receive  any 


comments.  Therefore,  for  the  reasons 
given  in  the  interim  rule,  we  are 
adopting  the  interim  rule  as  a  final  rule. 

This  action  also  affirms  the 
information  contained  in  the  interim 
rule  concerning  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act, 
Executive  Orders  12372  and  12988,  and 
the  Paperwork  Reduction  Act. 

Furtner,  for  this  action,  the  Office  of 
Management  and  Budget  has  waived  its 
review  under  Executive  Order  12866. 

List  of  Subjects  in  7  CFR  Part  301 

Agricultural  commodities.  Plant 
diseases  and  pests.  Quarantine, 
Reporting  and  recordkeeping 
requirements.  Transportation. 

PART  301— DOMESTIC  QUARANTINE 
NOTICES 

Accordingly,  we  are  adopting  as  a 
final  rule,  without  change,  the  interim 
rule  that  amended  7  CFR  part  301  and 
that  was  published  at  67  FR  34817- 
34818  on  May  16,  2002. 

Authority:  7  U.S.C.  166,  7711,  7712,  7714, 
7731.  7735,  7751.  7752.  7753,  and  7754;  7 
CFR2.22,  2.80,  and  371.3. 

Section  301.75-15  also  issued  under  Sec. 
204.  Title  II.  Pub.  L.  106-113, 113  Stat. 
1501A-293;  sections  301.75-15  and  301.75- 
16  also  issued  under  Sec.  203.  Title  II.  Pub. 
L.  10&-224.  114  Stat.  400  (7  U.S.C.  1421 
note). 

Done  in  Washington,  DC,  this  lOth  day  of 
September  2002. 
Bobby  R.  Acord, 

Administrator,  Animal  and  Plant  Health 
Inspection  Service. 
IFR  Doc.  02-23490  Filed  9-13-02;  8:45  am] 

nUJNG  CODE  3410-34-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Mariceting  Service 

7  CFR  Part  1230 

[No.  LS-02-09] 

Pork  Promotion,  Reeeerch,  and 
Coneumer  Information  Order  Rules 
and  Regulatkxie— Decreaee  In 
Asseeement  Rate  and  Decreaee  of 
Importer  Aesesements 

AGENCY:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

SUMMARY:  Pursuant  to  the  Pork 
Promotion,  Research,  and  Consimier 
Information  Act  of  1985  (Act)  and  the 
Pork  Promotion,  Research,  and 
Consumer  Information  Order  (Order) 
thereunder,  this  final  rule  decreases  the 
current  rate  of  assessment  of  0.45 
percent  of  the  market  value  of  porcine 


animals  to  0.40  percent,  and  decreases 
the  amoimt  of  assessment  per  poimd 
due  on  imported  pork  and  pork 
products  (two-  to  four-hundredths  of  a 
cent  per  pound)  to  reflect  the  combined 
effect  of  the  increase  in  the  2001  average 
price  for  domestic  barrows  and  gilts 
(about  7  percent)  and  the  decrease  in  the 
assessment  rate.  The  assessment 
decrease  will  decrease  annual  funding 
of  the  promotion,  research,  and 
consumer  information  program  by  an 
estimated  $5  million  to  $6  million  with 
an  estimated  $290,000  decrease  in 
importer  assessments.  The  assessment 
decrease  reflects  the  National  Pork 
Producers  Delegate  Body's  (Delegate 
Body)  desire  to  lessen  the  assessment 
burden  on  producers  and  make  such 
funds  available  to  pork  producers  and 
the  industry.  The  adjustment  in 
importer  assessments  also  brings  the 
equivalent  market  value  of  live  animals 
from  which  imported  pork  and  pork 
products  are  derived  in  line  with  the 
market  value  of  domestic  porcine 
animals.  A  Harmonized  Tariff  Schedule 
(HTS)  niunber  for  prepared  or  preserved 
pork  has  also  been  added  to  the 
regulations. 

effective  DATE:  September  30,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Kenneth  R.  Payne,  Chief,  Marketing 
Programs  Branch,  202/720-1115. 
SUPPLEMENTARY  INFORMATION: 

Executive  Orders  12866  and  12988,  the 
Regulatory  Flexibility  Act,  and  the 
Paperwork  Reduction  Act 

The  Office  of  Management  and  Budget 
has  waived  the  review  process  required 
by  Executive  Order  12866. 

This  final  rule  has  been  reviewed 
under  Executive  Order  12988,  Civil 
Justice  Reform.  This  rule  is  not  intended 
to  have  a  retroactive  effect.  The  Act 
states  that  the  statute  is  intended  to 
occupy  the  field  of  promotion  and 
consumer  education  involving  pork  and 
pork  products  and  of  obtaining  fimds 
thereof  from  pork  producers  and  that 
the  regulation  of  such  activity  (other 
than  a  regulation  or  requirement  relating 
to  a  matter  of  public  health  or  the 
provision  of  State  or  local  funds  for 
such  activity)  that  is  in  addition  to  or 
different  from  the  Act  may  not  be 
imposed  by  a  State. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
§  1625  of  the  Act,  a  person  subject  to  an 
order  may  file  a  petition  with  the 
Department  of  A^culture  (USDA) 
stating  that  such  order,  a  provision  of 
such  order  or  an  obligation  imposed  in 
connection  with  such  order  is  not  in 
accordance  with  the  law;  and  requesting 
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a  modification  of  the  order  or  an 
exemption  from  the  order.  Such  person 
is  afforded  the  opportimity  for  a  hearing 
on  the  petition.  After  the  hearing,  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  the  district  in  which  a 
person  resides  or  does  business  has 
jurisdiction  to  review  USDA's 
determination,  if  a  complaint  is  filed  not 
later  than  20  days  after  the  date  such 
person  receives  notice  of  such 
determination. 

This  action  also  was  reviewed  under 
the  Regulatory  Flexibility  Act  (5  United 
States  Code  (U.S.C.)  601  et  seq.).  The 
effect  of  the  Order  upon  small  entities 
initially  was  discussed  in  the  September 
5, 1986,  issue  of  the  Federal  Re^ster 
(51  FR  31898).  It  was  determined  at  that 
time  that  the  Order  would  not  have  a 
significant  effect  upon  a  substantial 
niunber  of  small  entities.  Many  of  the 
estimated  81,000  pork  producers  and 
500  importers  may  be  classified  as  small 
entities  imder  the  Small  Business 
Administration  definition  (13  CFR 
121.2011. 

This  final  rule  will  decrease  the  rate 
of  the  assessment  from  0.45  percent  of 
the  market  value  of  porcine  animals  to 
0.40  percent,  and  will  decrease  the  cents 
per  poimd  and  per  kilogram  of 
assessments  on  imported  pork  and  pork 
products  subject  to  assessment. 
Adjusting  the  rate  of  assessment  from 
0.45  percent  to  0.40  percent  and 
decreasing  the  assessment  on  imported 
pork  and  pork  products  will  resiilt  in  an 
estimated  decrease  in  assessments  of  $5 
million  to  $6  million  over  a  12-month 
period.  Of  that  amoimt,  approximately 
$290,000  will  be  attributed  to  the 
decrease  in  importer  assessments.  The 
gross  market  value  of  all  swine 
marketed  in  the  United  States  during 
2000  exceeded  $11.7  billion.  This 
decrease  will  reduce  the  assessment 
burden  on  producers.  The  adjustment  in 
importer  assessments  also  will  bring  the 
equivalent  market  value  of  live  animals 
from  which  imported  pork  and  pork 
products  are  derived  in  line  with  the 
market  value  of  domestic  porcine 
animals.  An  HTS  number  for  prepared 
or  preserved  pork  also  will  be  added  to 
the  regulations.  Therefore,  the  economic 
impact  of  the  assessments  will  not  be  a 
significant  part  of  the  total  market  value 
of  swine.  Accordingly,  the 
Administrator  of  the  Agricultural 
Marketing^Service  (AMS)  has 
determined  that  this  action  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

The  Act  (7  U.S.C.  4801-4819) 
approved  December  23, 1985, 
authorized  the  establishment  of  a 
national  pork  promotion,  research,  and 


consumer  information  program.  The 
final  Order  establishing  a  pork 
promotion,  research,  and  consumer 
information  program  was  published  in 
the  September  5, 1986,  issue  of  the 
Federal  Register  (51  FR  31898;  as 
corrected,  at  51  FR  36383  and  amended 
at  53  FR  1909,  53  FR  30243,  56  FR  4, 
56  FR  51635,  60  FR  29963,  61  FR  29002, 
62  FR  26205,  63  FR  45936,  64  FR  44643, 
and  66  FR  67071)  and  assessments 
began  on  November  1, 1986.  The 
program  was  funded  by  an  initial 
assessment  rate  of  0.25  percent  of  the 
market  value  of  all  porcine  animals 
marketed  in  the  United  States  and  on 
imported  porcine  animals  with  an 
equivalent  assessment  on  pork  and  pork 
prodtlcts.  However,  that  rate  was 
increased  to  0.35  percent  effective 
December  1, 1991  (56  FR  51635),  and  to 
0.45  percent  effective  September  3, 1995 
(60  FR  29963).  Based  on  the  assessment 
rate  of  0.45  percent,  the  total  annual 
assessments  collected  during  2001  were 
approximately  $57.4  million. 
Assessments  on  imported  pork  and  pork 
products  accounted  for  about  $3.7 
million  of  the  total. 

The  Order  requires  that  producers  pay 
to  the  National  Pork  Board  an 
assessment  of  0.45  percent  of  the  market 
value  of  each  porcine  animal  upon  sale. 
However,  for  purposes  of  collecting  and 
remitting  assessments,  porcine  animals 
are  divided  into  three  separate 
categories  (1)  feeder  pigs,  (2)  slaughter 
hogs,  and  (3)  breeding  stock.  The  Order 
specifies  that  purchasers  of  feeder  pigs, 
slaughter  hogs,  and  breeding  stock  shall 
collect  an  assessment  on  these  animals 
if  assessments  are  due.  The  Order 
further  provides  that  for  the  purpose  of 
collecting  and  remitting  assessments 
persons  engaged  as  a  commission 
merchant,  auction  market,  or  livestock 
market  in  the  business  of  receiving  such 
porcine  animals  for  sale  on  commission 
for  or  on  behalf  of  a  producer  shall  be 
deemed  to  be  a  purchaser. 

The  Order  requires  importers  of 
porcine  animals  to  pay  U.S.  Customs 
Service  (USCS),  upon  importation,  the 
assessment  of  0.45  percent  of  the 
porcine  animal's  declared  value  and 
importers  of  pork  and  pork  products  to 
pay  USCS,  upon  importation,  the 
assessment  of  0.45  percent  of  the  market 
value  of  the  live  porcine  animals  from 
which  such  pork  and  pork  producers 
were  produced. 

The  Act  and  §  1230.71  of  the  Order 
contain  provisions  for  adjusting  the 
initial  rate  of  assessment.  The  Delegate 
Body  has  the  responsibility  to 
recommend  the  rate  of  assessment  to  the 
USDA.  The  2002  Delegate  Body,  at  its 
annual  meeting  on  March  1-2,  2002,  in 
Denver,  Colorado,  voted  to  recommend 


to  the  USDA  that  the  rate  of  assessment 
of  0.45  percent  be  decreased  to  0.40 
percent.  There  were  167  Delegate  Body 
members  appointed  by  the  Secretary  in 
2002.  At  the  Delegate  Body  meeting  144 
delegates  were  present  during  voting 
and  voted  50,750.1  valid  share  votes. 
States  and  importers  are  allotted  one 
share  per  $1,000  of  the  aggregated 
amount  of  assessment  collected.  There 
were  29,974.9  share  votes  cast  in  favor 
of  the  0.05  percent  decrease. 

The  formula  in  the  preamble  for  the 
Order  at  51  FR  31901  contemplated  that 
it  would  be  necessary  to  recalculate  the 
equivalent  live  animal  value  of 
imported  pork  and  pork  products  to 
reflect  changes  in  the  rate  of  assessment 
or  changes  in  the  annual  average  price 
of  domestic  barrows  and  gilts  to 
maintain  equity  of  assessments  between 
domestic  and  porcine  animals  and 
imported  pork  and  pork  products. 

This  final  rule  will  decrease  the 
amount  of  assessment  on  all  of  the 
imported  pork  and  pork  products 
subject  to  assessment  as  published  in 
the  Federal  Register  as  a  final  rule 
December  28,  2001,  and  effective  on 
January  28,  2002  (66  FR  67071).  The 
assessment  decrease  reflects  the 
Delegate  Body's  desire  to  lessen  the 
assessment  burden  on  producers  and 
make  such  funds  available  to  pork 
producers  and  the  industry.  The 
adjustment  in  importer  assessments  also 
will  bring  the  equivalent  market  value 
of  live  animals  from  which  imported 
pork  and  pork  products  are  derived  in 
line  with  the  market  value  of  domestic 
porcine  animals.  An  HTS  number  for 
prepared  or  preserved  pork  also  will  be 
added  to  the  regulations. 

The  methodology  for  determining  the 
per-pound  amounts  for  imported  pork 
and  pork  products  was  described  in  the 
supplementary  information 
accompanying  the  Order  and  published 
in  the  September  5.  1986,  Federal 
Register  at  51  FR  31901.  The  weight  of 
imported  pork  and  pork  products  is 
converted  to  a  carcass  weight  equivalent 
by  utilizing  conversion  factors  which 
are  published  in  the  USDA's 
Agricultiu-al  Handbook  No.  697 
"Conversion  Factors  and  Weights  and 
Measurers."  These  conversion  factors 
take  into  account  the  removal  of  bone, 
weight  lost  in  cooking  or  other 
processing,  and  the  nonpork 
components  of  pork  products.  Secondly, 
the  carcass  weight  equivalent  is 
converted  to  a  live  animal  equivalent 
weight  by  dividing  the  carcass  weight 
equivalent  by  74  percent,  which  is  the 
average  dressing  percentage  of  porcine 
animals  in  the  United  States  as 
recognized  by  the  industry.  Thirdly,  the 
equivalent  vsilue  of  the  live  porcine 
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animals  is  determined  by  multiplying 
the  live  animal  equivalent  weight  by  an 
annual  average  market  price  for  barrows 
and  gilts  as  calculated  by  the  USDA's, 
AMS,  Livestock  and  Grain  Market  News 
(LGMN)  Branch.  Finally,  the  equivalent 
value  is  multiplied  by  die  applicable 
assessment  rate  due  on  imported  pork 
and  pork  products.  The  end  result  is 
expressed  in  an  amount  per  poimd  for 
each  type  of  pork  or  pork  product.  To 
determine  the  amount  per  kilogram  for 
pork  and  pork  products  subject  to 
assessment  imder  the  Act  and  Order,  the 
cent-per-poimd  assessments  are 
multiplied  by  a  metric  conversion  factor 
2.2046  and  carried  to  the  sixth  decimal. 

Since  the  last  adjustment  was  made  in 
the  eunoimt  of  the  assessment  due  on 
live  hogs  and  imported  pork  and  pork 
products  (66  FR  67071),  there  has  been 
a  change  in  the  way  LGMN  Branch 
reports  hog  prices.  Due  to  the 
implementation  of  the  Livestock 
Mandatory  Price  Reporting  Program, 
LGMN  no  longer  report  hogs  on  a  live 
basis  because  most  of  the  industry 
moved  to  buying  hogs  on  a  carcass 
basis.  Thus,  the  lowa-Southem 
Minnesota  hog  reports  are  now  reported 
on  a  carcass  basis  defined  by  muscle 
and  fat.  Previously,  these  reports  were 
quoted  for  49-52  percent  lean  yield 
barrows  and  gilts  weighing  an  average  of 
240-280  poimds  live  weight.  Therefore, 
the  only  consistent  price  available  for 
hogs  for  calendar  year  2001  is  the 
average  base  carcass  price  for  51-52 
percent  lean  hogs  derived  from  the 
National  Base  Lean  Hog  Carcass 
Slaughter  Cost  Report.  To  convert  this 
figure  to  a  live  basis,  it  must  be 
multiplied  by  74  percent,  the  average 
dressing  percentage  of  porcine  animals 
in  the  United  States  as  recognized  by 
the  industry. 

The  average  annual  market  price 
increased  from  $42.70  per 
hundredweight  in  2000  to  $45.87  per 
himdredweight  in  2001,  an  increase  of 
about  7  percent.  The  combined  effect  of 
the  assessment  rate  decrease  and  the 
increase  in  the  average  annual  market 
price  will  result  in  a  decrease  in 
assessments  for  all  HTS  numbers  listed 
in  the  table  in  §  1230.110(b),  66  FR 
67071;  December  28,  2001,  of  an  amount 
equal  to  two-to  foiu-himdredths  of  a 
cent  per  pound,  or  as  expressed  in  cents 
per  kilogram,  four-himdredths  to  nine- 
hundredths  of  a  cent  per  kilogram. 
Based  on  Department  of  Commerce, 
Bureau  of  Census,  data  on  the  volume 
of  pork  and  pork  products  imported 
diuing  2001,  the  decreases  in  the 
assessment  amoimts  will  result  in  an 
estimated  $290,000  decrease  in  importer 
assessments  over  a  12-month  period.  In 
addition,  this  rule  adds  a  new  HTS 


number— 1602.49.9000— to  the  table  in 
§  1230.110(b).  This  HTS  niunber  has 
been  assigned  to  prepared  or  preserved 
pork.  In  2001,  over  2,114  metric  tons  of 
prepared  or  preserved  pork  products 
were  imported  into  the  United  States  as 
reported  by  the  Department  of 
Commerce. 

On  July  19,  2002.  AMS  published  in 
the  Federal  Register  (67  FR  47474)  a 
proposed  rule  which  would  (1) 
decreases  the  current  rate  of  assessment 
of  0.45  percent  of  the  market  value  of 
porcine  animals  to  0.40  percent,  and  (2) 
decreases  the  amoimt  of  assessment  per 
pound  due  on  imported  pork  and  pork 
products  (two-to  four-himdredths  of  a 
cent  per  pound)  to  reflect  the  combined 
effect  of  the  increase  in  the  2001  average 
price  for  domestic  barrows  and  gilts 
(about  7  percent)  and  the  decrease  in  the 
assessment  rate.  The  proposal  was 
published  with  a  request  for  comments 
by  August  19,  2002.  Five  comments 
were  received.  All  of  the  commenters, 
which  included  the  National  Pork 
Board,  the  National  Pork  Producers 
Council,  and  three  state  pork  producer 
associations,  support  the  decrease  of 
assessment  rate.  In  addition,  the  Board 
provided  information  regarding  the 
timing  of  the  decrease  in  order  to 
provide  the  Board  with  ample  time  to 
commimicate  an  assessment  rate  change 
and  to  minimize  the  burden  on  those 
responsible  for  remitting  pork  checkoff 
assessments. 

USDA  carefully  considered  the 
comments  and  the  recommendation  of 
the  Delegate  Body.  This  action  lessens 
the  assessment  biuden  on  producers 
and  importers.  The  effective  date  of 
September  30,  2002,  gives  the  Board 
ample  time  to  commimicate  this  change 
and  will  not  biuden  those  that  remit 
pork  checkoff  assessments.  Accordingly, 
pursuant  to  5  U.S.C.  553,  it  is  found  that 
good  cause  exists  for  not  postponing  the 
effective  date  of  this  rule  imtil  30  days 
after  publication  in  the  Federal 
Register. 

This  final  rule  adopts  the  decrease  in 
the  assessment  rate  from  .45  percent  of 
market  value  of  porcine  animals  to  .40 
percent  as  proposed  and  decreases  the 
amount  of  assessment  per  pound  due  on 
imported  pork  and  pork  products  (two- 
to  four-hundredths  of  a  cent  per  pound) 
to  reflect  the  combined  effect  of  die 
increase  in  the  2001  average  price  for 
domestic  barrows  and  gilts  (about  7 
percent)  and  the  decrease  in  the 
assessment  rate. 

List  of  Subjects  in  7  CFR  Part  1230 

Administrative  practice  and 
procedure,  Advertising,  Agriculture 
research.  Marketing  agreement.  Meat 


and  meat  products,  Pork  and  pork 
products. 

For  the  reasons  set  forth  in  the 
preamble,  7  CFR  part  1230  is  amended 
as  follows: 

PART  1230-PORK  PROMOTION, 
RESEARCH,  AND  CONSUMER 
INFORMATION 

1.  The  authority  citation  for  7  CFR 
part  1230  continues  to  read  as  follows: 

Authority:  7  U.S.C.  4801-4819. 
SubfMrt  B— [Amended] 

2.  Section  1230.110  is  revised  to  read 
as  follows: 

§1230.110    AsMSsments  on  imported  pork 
and  pork  products. 

(a)  The  following  Harmonized  Tariff 
Schedule  (HTS)  categories  of  imported 
live  porcine  animals  are  subject  to 
assessment  at  the  rate  specified. 


Live  porcine  animals 

Assessment 

010310.0000 

^0.40 

0103  910000  

^0.40 

0103  92  0000  

^0.40 

^  percent  Customs  Entered  Value. 

(b)  The  following  HTS  categories  of 
imported  pork  and  pork  products  are 
subject  to  assessment  at  the  rates 
specified. 


Pork  and  pork  prod- 

Assessment 

ucts 

Cents/lb. 

Cents/kg 

0203  11  0000 

.25 
.25 
.25 
.25 
.25 
.29 
.29 
.25 
.25 
.25 
.25 
.25 
.29 
.25 
.25 
.25 
.25 
.25 
.25 
.25 
.25 
.29 
.29 
.34 
.34 
.37 
.37 
.25 
.37 
.37 
.25 
.34 
.29 

.551150 

0203.12.1010 

.551150 

0203.12.1020 

.551150 

0203.12.9010 

.551150 

0203.12.9020 

.551150 

0203.19.2010 

.639334 

0203  19.2090 

.639334 

020319.4010 

.551150 

020319  4090 

.551150 

0203  21  0000 

.551150 

0203.22.1000 

.551150 

0203.22.9000 

.551150 

0203.29.2000 

.639334 

0203.29.4000 

.551150 

0206.30.0000 

.551150 

0206.41.0000 

.551150 

0206.49.0000 

.551150 

021011  0010 

.551150 

021011  0020 

.551150 

021012  0020 

.551150 

0210.12.0040 

.551150 

021019  0010 

.639334 

0210.19.0090 

.639334 

1601  00  2010  

.749564 

1601  00  2090 

.749564 

1602.41.2020 

.815702 

1602  41.2040 

.815702 

1602  41.9000 

.551150 

1602.42.2020  

.815702 

1602  42.2040  

.815702 

1602  42  4000 

.551150 

1602  49  2000 

.749564 

1602.49.4000 

.639334 
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Pork  and  pork  prod- 

Assessment 

ucts 

Cents/lb 

Cents/kg 

1602.49.9000 

.29 

.639334 

3.  Section  1230.112  is  revised  to  read 
as  follows: 

§1230.112    Rate  of  aMMsmenL 

In  accordance  with  §  1230.71(d)  the 
rate  of  assessment  shall  be  0.40  percent 
of  market  value. 

Dated:  September  11,  2002. 

A.J.  Yates, 

Administrator  Agricultural  Marketing 
Service. 

[FR  Doc.  02-23549  Filed  9-12-02;  10:36  am] 

aaUNG  CODE  3410-02-^ 


DEPARTMENT  OF  AGRICULTURE 
Rural  Utilitlee  Service 

7  CFR  Part  1717 
RIN  0572-AB63 

Mergers  and  Consolidations  of  Electric 
Borrowers 

AGENCY:  Rural  Utilities  Service,  USDA. 
ACTION:  Final  rule. 

SUMMARY:  The  Rural  Utilities  Service 
(RUS)  is  amending  its'  regulations  to 
provide  the  Administrator  with  loan 
processing  prioritization  authority  for 
recently  merged  companies.  This 
change  will  allow  the  Administrator  to 
grant  or  decline  priority  or  grant  priority 
for  a  limited  amount  of  a  loan 
application.  This  action  will  allow  for 
lending  priority  to  newly  merged 
companies  and  provide  greater 
opportimity  to  provide  loans  to  as  many 
borrowers  as  possible. 
EFFECTIVE  DATE:  September  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patrick  R.  Sarver,  Management  Analyst, 
Rural  Utilities  Service,  Electric  Program, 
Room  4024  South  Building,  Stop  1560, 
1400  Independence  Ave.,  SW., 
Washington,  DC  20250-1560, 
Telephone:  202-690-2992,  FAX:  202- 
690-0717,  e-mail:  psarver@rus.usda.gov. 
SUPPLEMENTARY  INFORMATION: 

Executive  Order  12866 

This  rule  has  been  determined  to  be 
not  significant  for  purposes  of  Executive 
Order  12866  and,  therefore,  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  (OMB). 

Executive  Order  12372 

This  rule  is  excluded  from  the  scope 
of  Executive  Order  12372, 
Intergovernmental  Considtation,  which 


may  require  consultation  with  State  and 
local  officials.  See  the  final  rule  related 
notice  titled  "Department  Programs  and 
Activities  Excluded  from  Executive 
Order  12372"  (50  FR  47034)  advising 
that  RUS  loans  and  loan  guarantees 
from  coverage  were  not  covered  by 
Executive  Order  12372. 

Executive  Order  12988 

This  rule  has  been  reviewed  under 
Executive  Order  12988,  Civil  Justice 
Reform.  RUS  has  determined  that  this 
proposed  rule  meets  the  applicable 
standards  provided  in  section  3  of  the 
Executive  Order.  In  addition,  all  state 
and  local  laws  and  regulations  that  are 
in  conflict  with  this  rule  will  be 
preempted;  no  retroactive  effect  will  be 
given  to  this  rule,  and,  in  accordance 
with  section  212(e)  of  the  Department  of 
Agriculture  Reorganization  Act  of  1994 
(7  U.S.C.  6912(e)),  administrative 
appeals  procedures,  if  any  are  required, 
must  be  exhausted  before  an  action 
against  the  Department  or  its  agencies. 

Regulatory  Flexibility  Act  Certification 

In  accordance  with  the  Regulatory 
Flexibility  Act  (5  U.S.C.  601  et  seq.],  the 
Administrator  of  RUS  has  determined 
that  this  rule  will  not  have  significant 
impact  on  a  substantial  number  of  small 
entities.  The  RUS  electric  loan  program 
provides  loans  and  loan  guarantees  to 
borrowers  at  interest  rates  and  terms 
that  are  more  favorable  than- those 
generally  available  from  the  private 
sector.  Small  entities  are  not  subjected 
to  any  requirements,  which  are  not 
applied  equally  to  large  entities.  RUS 
borrowers,  as  a  result  of  obtaining 
federal  financing,  receive  economic 
benefits  that  exceed  any  direct  cost 
associated  with  RUS  regulations  and 
requirements. 

Information  Collection  and 
Recordkeeping  Requirements 

This  rule  contains  no  additional 
information  collection  or  recordkeeping 
requirettients  under  OMB  control 
number  0572-0032  that  would  require 
approval  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35). 

Unfunded  Mandates 

This  rule  contains  no  Federal 
mandates  (under  the  regulatory 
provision  of  title  II  of  the  Unfunded 
Mandates  Reform  Act)  for  State,  local, 
and  tribal  governments  or  ihe  private 
sector.  Thus,  this  rule  is  not  subject  to 
the  requirements  of  sections  202  and 
205  of  the  Unfunded  Mandates  Reform 
Act. 


National  Environmental  Policy  Act 
Certification 

The  Administrator  of  RUS  has 
determined  that  this  rule  will  not 
significantly  affect  the  quality  of  human 
environment  as  defined  by  the  National 
Environmental  Policy  Act  of  1969  (42 
U.S.C.  4321  et  seq.).  therefore,  this 
action  does  not  require  an 
environmental  impact  statement  or 
assessment. 

Catalog  of  Federal  Domestic  Assistance 

The  program  described  by  this  rule  is 
listed  in  the  Catalog  of  Federal  Domestic 
Assistance  Programs  under  No.  10.850, 
Rural  Electrification  Loans  and  Loan 
Guarantees.  This  catalog  is  available  on 
a  subscription  basis  from  the 
Superintendent  of  Documents.  U.S. 
Government  Printing  Office, 
Washington.  DC  20402-9325.  telephone 
number  (202)  512-1800. 

Background 

For  reasons  set  for  in  the  proposed 
rule  dated  November  1.  2001.  66  FR 
55130,  and  to  provide  a  greater 
opportunity  to  provide  loans  to  as  many 
borrowers  as  possible,  the  Rural  Utilities 
Service  (RUS)  is  amending  7  CFR  part 
1717,  subpart  D,  to  provide  the 
Administrator  the  flexibility  to  limit  the 
amount  of  a  loan  to  a  successor 
(surviving  business  entity)  following  a 
merger. 

No  comments  were  received  by  RUS 
as  the  result  of  the  proposed  rule. 

List  of  Subiects  in  7  CFR  Part  1717 

Administrative  practice  and 
procedure.  Electric  power,  Electric 
power  rates.  Electric  utilities. 
Intergovernmental  relations. 
Investments,  Loan  programs — energy. 
Reporting  and  recordkeeping 
requirements.  Rural  areas. 

For  the  reasons  set  forth  in  the 
preamble,  chapter  XVII  of  title  7  of  the 
Code  of  Federal  Regulations,  is 
amended  as  follows: 

PART  1717— POST-LOAN  POUCIES 
AND  PROCEDURES  COMMON  TO 
INSURED  AND  GUARANTEED 
ELECTRIC  LOANS 

1.  The  authority  citation  for  part  1717 
continues  to  read  as  follows: 

Authority:  7  U.S.C.  901  ef  seq..  1921  el 
seq.,  6941  et  seq. 

Sul>part  D — Mergers  and 
Consolidations  of  Electric  Borrowers 

2.  Section  1717.154  is  amended  by: 

A.  Revising  paragraph  (a)(l]: 

B.  Redesignating  paragraph  (a)(2)  to 
(a)(3),  and 
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C.  Adding  a  new  paragraph  (a)(2). 
This  revision  and  addition  are  to  read 
as  follows: 

§  1 71 7.1 54    Transitional  assistance  in 
connection  witti  new  loans. 

***** 

(a)  Loan  processing  priority.  (1)  RUS 
loans  are  generally  processed  in 
chronological  order  based  on  the  date 
the  complete  application  is  received  in 
the  regional  or  division  office.  At  the 
borrower's  request,  RUS  may  offer  loan 
processing  priority  for  the  first  loan  to 
a  successor,  provided  that  the  loan  is 
approved  by  RUS  not  later  than  5  years 
after  the  effective  date  of  the  merger.  In 
considering  the  request,  the 
Administrator  will  take  into  account, 
among  other  factors,  the  amount  of  the 
loan  application,  whether  there  is  a 
significant  backlog  in  pending  loan 
applications,  the  impact  that  loan 
priority  would  have  on  the  backlog,  the 
savings  and  efficiencies  to  be  realized 
from  the  merger  and  the  relative 
importance  of  loan  priority  to 
facilitating  the  merger.  The 
Administrator  may,  in  his  or  her  sole 
discretion,  grant  or  decline  to  grant 
priority,  or  grant  priority  for  a  limited 
amount  of  the  loan  application  while 
deferring  for  later  consideration  the 
remainder  of  the  application. 

(2)  For  any  subsequent  loans 
approved  during  those  5  years,  RUS 
may  offer  loan  processing  priority.  In 
reviewing  requests  for  loan  processing 
priority  on  subsequent  loans,  RUS  will 
consider  the  loan  authority  for  the  fiscal 
year,  the  borrower's  projected  cash 
flows,  its  electric  rates  and  rate 
disparity,  and  the  likely  mitigation 
effects  of  priority  loan  processing.  See  7 
CFR  1710.108  and  1710.119. 


Dated:  September  5,  2002. 
Curtis  M.  Anderson, 

Deputy  Administrator,  as  Acting 
Administrator,  Rural  Utilities  Service. 
[FR  Doc.  02-23492  Filed  »-13-02;  8:45  ami 
BILLING  CODE  3410-1 5-P 


DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2001-SW-66-AD;  Amendment 
39-12879;  AD  2002-18-05] 

RIN2120-AA64 

Airworthiness  Directives;  Eurocopter 
France  IModei  SA330F,  SA330G, 
SA330J,  AS332C,  AS332L,  and 
AS332L1  Helicopters 

agency:  Federal  Aviation 
Administration,  DOT. 
action:  Final  rule. 

SUMMARY:  This  amendment  adopts  a 
new  airworthiness  directive  (AD)  for  the 
specified  Eurocopter  France  (ECF) 
model  helicopters  that  requires 
inspecting  each  tail  rotor  blade  de-icing 
rotating  collector  (collector)  for  radial 
play  and  rotation  torque  at  specified 
intervals.  If  the  play  or  torque  exceeds 
the  specified  standard,  this  AD  requires 
replacing  the  collector  with  an 
airworthy  part.  This  amendment  is 
prompted  by  excessive  play  measured 
on  the  collector  of  an  ECF  Model  AS332 
helicopter.  The  actions  specified  by  this 
AD  are  intended  to  prevent  wear  of  a 
collector  bearing,  loss  of  tail  rotor 
effectiveness,  and  subsequent  loss  of 
control  of  the  helicopter. 
EFFECTIVE  DATE:  Effective  October  21, 
2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21, 
2002. 

ADDRESSES:  The  service  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053^005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth.  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT:  Jim 
Grigg,  Aviation  Safety  Engineer,  FAA, 
Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5490, 
fax  (817)  222-5961.  . 
SUPPLEMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  to 
include  an  AD  for  the  specified  ECF 
model  helicopters  was  published  in  the 
Federal  Register  on  June  7,  2002  (67  FR 
39314).  That  action  proposed  to  require 


inspecting  the  radial  play  and  the  - 
rotational  torque  on  the  collector 
initially  and  at  specified  intervals.  If  the 
radial  play  or  the  rotational  torque 
exceeds  0.1  millimeter  or  3.5  daiN, 
respectively,  the  AD  proposed  replacing 
the  collector  with  an  airworthy  part. 

The  Direction  Generale  De  L'Aviation 
Civile  (DGAC),  the  airworthiness 
authority  for  France,  notified  the  FAA 
that  an  unsafe  condition  may  exist  on 
ECF  Model  SA330  helicopters.  The 
DGAC  advises  of  excessive  play 
measured  on  the  collector. 

ECF  has  issued  AS  332  Service 
Bulletin  No.  05.00.45,  Revision  1,  dated 
August  16,  1999,  and  SA  330  Alert 
Service  Bulletin  No.  05.88,  dated  June  8, 
2001.  The  service  bulletins  specify 
checking  the  condition  of  the  bearings 
and  the  collector-to-rotor  attachment 
shaft  at  regular  intervals,  measuring  the 
radial  play,  measuring  the  rotation 
torque  of  the  collector,  and  state  the 
acceptable  radial  and  rotational 
tolerances.  The  DGAC  classified  the 
service  bulletins  as  mandatory  and 
issued  AD  No.  2001-31 7-082(A),  dated 
July  25,  2001,  to  ensure  the  continued 
airworthiness  of  these  helicopters  in 
France. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  this  AD  will 
affect  3  helicopters  of  U.S.  registry,  that 
it  will  take  approximately  2  work  hours 
per  helicopter  to  inspect  and  replace  the 
collector,  and  that  the  average  labor  rate 
is  $60  per  work  hour.  Required  parts 
will  cost  approximately  $300.  Based  on 
these  figures,  the  total  cost  impact  of  the 
AD  on  U.S.  operators  is  estimated  to  be 
$1260  to  replace  the  collectors  on  the 
entire  fleet. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
Jevels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
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impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
imder  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this -action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 

List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft,  Aviation 
safety,  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  piursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.;13  is  amended  by 
adding  a  new  airworthiness  directive  to 
read  as  follows: 

2002-18-05    Eurocopter  France: 

Amendment  39-12879.  Docket  No. 
2001-SW-66-AD. 

Applicability:  Model  SA330F,  SA330G, 
SA330J,  AS332C,  AS332L.  and  AS332L1 
helicopters  with  a  tail  rotor  blade  de-icing 
rotating  collector  (collector),  part  number  (P/ 
N)  APCL  110-265-201,  installed,  certificated 
in  any  category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whedier  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Within  100  hours  time-in- 
service  (TIS)  or  6  months,  whichever  occurs 
first,  unless  accomplished  previously,  and 
then  at  intervals  not  to  exceed  110  hours  TIS 
or  6  months,  whichever  occurs  first. 

To  prevent  wear  of  a  collector  bearing,  loss 
of  tail  rotor  effectiveness,  and  subsequent 
loss  of  control  of  the  helicopter,  accomplish 
the  following: 

(a)  Inspect  the  radial  play  and  the  rotation 
torque  of  the  collector  in  accordance  with  the 
Accomplishment  Instructions,  paragraph 


2.B.,  of  Eurocopter  France  AS  332  Service 
Bulletin  No.  05.00.45,  Revision  1.  dated 
August  16, 1999,  for  the  Model  AS  332 
helicopters,  or  Eurocopter  France  SA  330 
Alert  Service  Bulletin  No.  05.88,  dated  June 
8,  2001,  for  the  Model  SA  330  helicopters.  If 
the  radial  play  exceeds  0.1  millimeter  (0.004 
inches)  or  the  rotational  torque  exceeds  3.5 
daN  (7.9  lbs),  before  further  flight,  replace  the 
collector  with  an  airworthy  part. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  may  be  issued  in 
accordance  with  14  CFR  21.197  and  21.199 
to  operate  the  helicopter  to  a  location  where 
the  requirements  of  this  AD  can  be 
accomplished. 

(d)  The  inspection  shall  be  done  in 
accordance  with  the  Accomplishment 
Instructions,  paragraph  2.B..  of  Eurocopter 
France  AS  332  Service  Bulletin  No.  05.00.45, 
Revision  1,  dated  August  16,  1999,  for  the 
Model  AS  332  helicopters,  or  Eurocopter 
France  SA  330  Alert  Service  Bulletin  No. 
05.88,  dated  June  8,  2001,  for  the  Model  SA 
330  helicopters.  This  incorporation  by 
reference  was  approved  by  the  Director  of  the 
Federal  Register  in  accordance  with  5  U.S.C. 
5S2(a)  and  1  CFR  part  51.  Copies  may  be 
obtained  from  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 
Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  Suite  700,  Washington, 
DC. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  General  De  L'Aviation  Civile 
(France)  AD  No.  2001-31 7-OB2( A),  dated 
July  25,  2001. 

(e)  This  amendment  becomes  effective  on 
October  21.  2002. 

Issued  in  Fort  Worth,  Texas,  on  August  28, 
2002. 
Eric  D.  Bries, 

Acting  Manager,  Rotorcraft  Directorate, 
Aircraft  Certification  Service. 
[FR  Doc.  02-22896  Filed  9-13-02;  8:45  am] 
BIUMG  COOe  4910-13-P 


DEPARTMENT  OF  TRANSPORTATION 
Fed^l  Aviation  Administration 

14  CFR  Part  39 

[Dodiflft  No.  2001-SW-47-AD;  Amwidment 
39-12880;  AD  2002-18-06] 

RIN  2120-AA64 

Alrworthinaas  Directlvas;  Eurocopter 
Franca  Modal  AS332C,  L,  LI ,  and 
Model  SA330F,  G,  and  J  Halicoptars 

agency:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Final  rule. 

SUMMARY:  This  amendment  supersedes 
an  existing  airworthiness  directive  (AD), 
applicable  to  Eurocopter  France  (ECF) 
Model  AS332C,  L,  and  Ll  and  Model 
SA330F,  G,  and  J  helicopters,  that 
currently  requires  an  inspection  to 
determine  the  angular  play  of  the  tail 
rotor  gearbox  (gearbox)  at  specified 
intervals.  This  amendment  changes  the 
measurement  limits  and  the  load  to  be 
applied  to  a  tail  rotor  blade  (blade) 
when  determining  the  angular  play. 
This  amendment  is  prompted  by  a 
review  of  design  data  and  a 
determination  that  the  amount  of  play 
can  be  increased  with  an  increase  in  the 
amoimt  of  applied  load  during  the 
inspection.  The  actions  specified  by  this 
AD  are  intended  to  detect  excessive 
angular  play  and  to  prevent  failure  of  a 
gearbox,  loss  of  tail  rotor  drive,  and 
subsequent  loss  of  control  of  the 
helicopter. 

DATES:  Effective  October  21,  2002. 

The  incorporation  by  reference  of 
certain  publications  listed  in  the 
regulations  is  approved  by  the  Director 
of  the  Federal  Register  as  of  October  21, 
2002. 

ADDRESSES:  The  sfervice  information 
referenced  in  this  AD  may  be  obtained 
from  American  Eurocopter  Corporation, 
2701  Forum  Drive,  Grand  Prairie,  Texas 
75053-4005,  telephone  (972)  641-3460, 
fax  (972)  641-3527.  This  information 
may  be  examined  at  the  FAA,  Office  of 
the  Regional  Counsel,  Southwest 
Region,  2601  Meacham  Blvd.,  Room 
663,  Fort  Worth,  Texas;  or  at  the  Office 
of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700, 
Washington,  DC. 

FOR  FURTHER  INFORMATION  CONTACT: 
Uday  Garadi,  Aviation  Safety  Engineer, 
FAA,  Rotorcraft  Directorate,  Rotorcraft 
Standards  Staff,  Fort  Worth,  Texas 
76193-0110,  telephone  (817)  222-5123, 
fax  (817)  222-5961. 
SUPPI-EMENTARY  INFORMATION:  A 
proposal  to  amend  14  CFR  part  39  by 
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superseding  AD  98-06-04,  Amendment 
39-10633  (63  FR  34790,  June  26, 1998), 
which  applies  to  ECF  Model  AS332C,  L, 
and  LI  and  Model  SA330F.  G,  and  J 
helicopters,  was  published  in  the 
Federal  Register  on  February  14,  2002 
(67  FR  6885).  That  action  proposed  to 
require  an  inspection  of  the  angular  play 
of  certain  gearboxes  and  to  allow  more 
play  than  the  current  AD  allows  before 
removing  the  gearbox  is  required.  For 
the  Model  SA330  helicopter,  the 
allowable  play  increased  from  0.51mm 
to  0.64mm.  For  the  Model  AS332 
helicopter,  the  allowable  play  increased 
from  0.51mm  to  0.74mm. 

Interested  persons  have  been  afforded 
an  opportunity  to  participate  in  the 
making  of  this  amendment.  No 
comments  were  received  on  the 
proposal  or  the  FAA's  determination  of 
the  cost  to  the  public.  The  FAA  has 
determined  that  air  safety  and  the 
public  interest  require  the  adoption  of 
the  rule  as  proposed. 

The  FAA  estimates  that  4  helicopters 
of  U.S.  registry  will  be  affected  by  this 
AD,  that  it  will  take  approximately  3 
work  hours  per  helicopter  to  accomplish 
the  required  actions,  and  that  the 
average  labor  rate  is  $60  per  work  hour. 
Creating  measurement  tools  will  cost 
approximately  $100  per  helicopter  and 
it  will  cost  $45,000  to  replace  a  gearbox. 
Based  on  these  figures,  the  total  cost 
impact  of  this  AD  on  U.S.  operators  is 
estimated  to  be  $1,120,  assiuning  no 
gearbox  will  need  to  be  replaced. 

The  regulations  adopted  herein  will 
not  have  a  substantial  direct  effect  on 
the  States,  on  the  relationship  between 
the  national  Government  and  the  States, 
or  on  the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Therefore,  it  is 
determined  that  this  final  rule  does  not 
have  federalism  implications  under 
Executive  Order  13132. 

For  the  reasons  discussed  above,  I 
certify  that  this  action  (1)  is  not  a 
"significant  regulatory  action"  under 
Executive  Order  12866;  (2)  is  not  a 
"significant  rule"  imder  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3) 
will  not  have  a  significant  economic 
impact,  positive  or  negative,  on  a 
substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  final  evaluation  has 
been  prepared  for  this  action  and  it  is 
contained  in  the  Rules  Docket.  A  copy 
of  it  may  be  obtained  from  the  Rules 
Docket  at  the  location  provided  imder 
the  caption  ADDRESSES. 


List  of  Subjects  in  14  CFR  Part  39 

Air  transportation,  Aircraft.  Aviation 
safety.  Incorporation  by  reference. 
Safety. 

Adoption  of  the  Amendment 

Accordingly,  pursuant  to  the 
authority  delegated  to  me  by  the 
Administrator,  the  Federal  Aviation 
Administration  amends  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 

Authority:  49  U.S.C.  106(g),  40113,  44701. 

§39.13    [Amended] 

2.  Section  39.13  is  amended  by 
removing  Amendment  39-10633  (63  FR 
34790,  June  26, 1998).  and  by  adding  a 
new  airworthiness  directive  (AD), 
Amendment  39-12880.  to  read  as 
follows: 

2002-18-06    Eurocopter  France: 

Amendment  39-12880.  Docket  No. 

2001-SW-47-AD.  Supersedes  AD  98- 

06-04,  Amendment  39-10633,  Docket 

No.  98-SW-ll-AD. 
Applicability:  Model  AS332C,  L,  and  Ll 
and  Model  SA330F,  G.  and  J  helicopters, 
with  tail  rotor  gearbox  (gearbox),  part  number 
(P/N)  332A33-O001-all  dash  numbers, 
330A33-0000-all  dash  numbe"-"  330A33- 
0011-all  dash  numbers  (for  Au332  models), 
or  330A33-9109-all  dash  numbers  (for  SA330 
models),  installed,  certificated  in  any 
category. 

Note  1:  This  AD  applies  to  each  helicopter 
identified  in  the  preceding  applicability 
provision,  regardless  of  whether  it  has  been 
otherwise  modified,  altered,  or  repaired  in 
the  area  subject  to  the  requirements  of  this 
AD.  For  helicopters  that  have  been  modified, 
altered,  or  repaired  so  that  the  performance 
of  the  requirements  of  this  AD  is  affected,  the 
owner/operator  must  request  approval  for  an 
alternative  method  of  compliance  in 
accordance  with  paragraph  (b)  of  this  AD. 
The  request  should  include  an  assessment  of 
the  effect  of  the  modification,  alteration,  or 
repair  on  the  unsafe  condition  addressed  by 
this  AD;  and  if  the  unsafe  condition  has  not 
been  eliminated,  the  request  should  include 
specific  proposed  actions  to  address  it. 

Compliance:  Required  as  indicated,  unless 
accomplished  previously. 

To  detect  excessive  angular  play  in  the 
gearbox  and  to  prevent  failure  of  a  gearbox, 
loss  of  tail  rotor  drive,  and  subsequent  loss 
of  control  of  the  helicopter,  accomplish  the 
following: 

(a)  Within  25  hours  time-in-service  (TIS) 
for  any  gearbox  with  495  or  more  hours  TIS, 
inspect  each  gearbox  for  play  between  the 
splines  of  the  gearbox  bevel  gear  and  tail 
rotor  driveshaft  in  accordance  with  the 
Accomplishment  Instructions,  paragraphs 
2.A.  through  2.B.4.  of  Eurocopter  France 


Alert  Service  Bulletin  No.  05.00.44  for  the 
Model  AS332  helicopters  or  No.  05.86  for  the 
Model  SA330  helicopters,  both  Revision  1 
and  both  dated  January  11,  2001. 

(1)  Thereafter,  reinspect  the  gearbox  for 
play: 

(i)  At  intervals  not  to  exceed  520  hours 
TIS,  if  the  play  measurement  is  0.30 
millimeter  (mm)  (0.0118  inch)  or  less  for 
Model  SA330  helicopters  or  0.44mm  (0.0173 
inch)  or  less  for  Model  AS332  helicopters,  or 

(ii)  At  intervals  not  to  exceed  100  hours 
TIS,  if  the  play  measurement  is  greater  than 
0.30mm  and  less  than  0.65mm  (0.0255  inch) 
for  Model  SA330  helicopters  or  greater  than 
0.44mm  and  less  than  0.75mm  (0.0295  inch) 
for  the  Model  AS332  helicopters. 

(2)  Before  further  flight,  remove  any 
gearbox  if  the  play  measurement  is  equal  to 
or  greater  than  0.65mm  for  Model  SA330 
helicepters  or  0.75mm  for  Model  AS332 
helicopters. 

(b)  An  alternative  method  of  compliance  or 
adjustment  of  the  compliance  time  that 
provides  an  acceptable  level  of  safety  may  be 
used  if  approved  by  the  Manager,  Regulations 
Group,  Rotorcraft  Directorate,  FAA. 
Operators  shall  submit  their  requests  through 
an  FAA  Principal  Maintenance  Inspector, 
who  may  concur  or  comment  and  then  send 
it  to  the  Manager,  Regulations  Group. 

Note  2:  Information  concerning  the 
existence  of  approved  alternative  methods  of 
compliance  with  this  AD,  if  any,  may  be 
obtained  from  the  Regulations  Group. 

(c)  Special  flight  permits  will  not  be 
issued. 

(d)  The  inspections  shall  be  done  in 
accordance  with  Eurocopter  France  Alert 
Service  Bulletin  No.  05.00.44  for  the  Model 
AS332  helicopters  or  No.  05.86  for  the  Model 
SA330  helicopters,  both  Revision  1  and  both 
dated  January  11,  2001.  These  incorporations 
by  reference  were  approved  by  the  Director 
of  the  Federal  Register  in  accordance  with  5 
U.S.C.  552(a)  and  1  CFR  part  51.  Copies  may 
be  obtained  from  American  Eurocopter 
Corporation,  2701  Forum  Drive,  Grand 
Prairie,  Texas  75053-4005,  telephone  (972) 
641-3460,  fax  (972)  641-3527.  Copies  may  be 
inspected  at  the  FAA,  Office  of  the  Regional 

'  Counsel,  Southwest  Region,  2601  Meacham 
Blvd.,  Room  663,  Fort  Worth,  Texas;  or  at  the 
Office  of  the  Federal  Register,  800  North 
Capitol  Street,  NW.,  suite  700,  Washington, 
DC. 

(e)  This  amendment  becomes  effective  on 
October  21.  2002. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  Direction  Generale  De  L'Aviation  Civile 
(France)  ADs  1997-322-067(A)  R2  and  1997- 
323-079(A)  R2,  both  dated  February  21 ,     . 
2001. 

Issued  in  Fort  Worth,  Texas,  on  September 
5.  2002. 

David  A.  Dowmey, 

Manager,  Rotorcraft  Directorate,  Aircraft 
Certification  Service. 

(FR  Doc.  02-23286  Filed  9-13-02;  8:45  am] 
BNJJNQ  CODE  4910-13-P 
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FEDERAL  TRADE  COMMISSION 

16  CFR  Part  305 

Rule  Concerning  DIsciosurM 
Regarding  Energy  Coneumptlon  and 
Water  Uee  of  Certain  Home  Appllancee 
and  Ottier  Producta  Required  Under 
the  Energy  Policy  and  Conaervatlon 
Act  ("Appliance  Labeling  Rule") 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Final  rule. 

summary:  The  Federal  Trade 
Commission  ("Commission") 
aimounces  that  the  current  ranges  of 
comparability  for  central  air 
conditioners,  and  heat  pimips  will 
remain  in  effect  until  further  notice. 
Finally,  the  Commission  amends  the 
portions  of  Appendices  H  (Cooling 
Performance  and  Cost  for  Central  Air 
Conditioners)  and  I  (Hearing 
Performance  and  Cost  for  Central  Air 
Conditioners)  to  reflect  the  current 
(2002)  Representative  Average  Unit  Cost 
of  Electricity  that  was  published  on 
April  24.  2002  (67  FR  20104),  by  the 
Department  of  Energy  ("DOE"),  and  on 
June  7,  2002  (67  FR  39269)  by  the 
Commission. 

EFFECTIVE  DATES:  The  amendments  to 
Appendices  H  and  I  to  Part  305  will 
become  effective  December  16,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Hampton  Newsome,  Attorney,  Division 
of  Enforcement,  Federal  Trade 
Commission,  Washington,  DC  20580 
(202-326-2889);  hnewsome@ftc.gov. 
SUPPLEMENTARY  INFORMATION:  The  Rule 
was  issued  by  the  Commission  in  1979, 
44  FR  66466  (Nov.  19, 1979),  in 
response  to  a  directive  in  the  Energy 
Policy  and  Conservation  Act  of  1975 
("EPCA").i  The  Rule  covers  several 
categories  of  major  household 
appliances  including  central  air 
conditioners  and  heat  piunps. 

I.  Background 

The  Rule  requires  manufacturers  of  all 
covered  appliances  to  disclose  specific 
energy  consiunption  or  efficiency 
information  (derived  from  the  DOE  test 
procedures)  at  the  point  of  sale  in  the 
form  of  an  "EnergyGuide"  label,  fact 
sheets  (for  some  appliances),  and  in 
catalogs.  The  Rule  requires 
manufacturers  to  include,  on  labels  and 
fact  sheets,  an  energy  consumption  or 
efficiency  figure  and  a  "range  of 
comparability."  This  range  shows  the 


1 42  use  6294.  The  statute  also  requires  the 
Department  of  Energy  ("DOE")  to  develop  test 
procedures  that  measure  how  much  energy  the 
appliances  use,  and  to  determine  the  rqpresentative 
average  cost  a  consumer  pays  for  the  different  types 
of  energy  available. 


highest  and  lowest  energy  consimiption 
or  efficiencies  for  all  comparable 
appliance  models  so  consumers  can 
compel  the  energy  consumption  or 
efficiency  of  the  odier  models  (perhaps 
competing  brands)  similar  to  the  label 
model.  The  Rule  also  requires 
manufacturers  to  include,  on  labels  for 
some  products,  a  secondary  energy 
usage  disclosure  in  the  form  of  an 
estimated  annual  operating  cost  based 
on  a  specified  DOE  national  average  cost 
for  the  fuel  the  appliance  uses. 

Section  305.8(d)  of  the  Rule  requires 
manufacturers,  after  filing  an  initial 
report,  to  report  certain  information 
aimually  to  the  Commission  by 
specified  dates  for  each  product  type.^ 
These  reports,  which  are  to  assist  the 
Commission  in  preparing  the  ranges  of 
comparability,  contain  the  estimated 
aimual  energy  consumption  or  energy 
efficiency  ratings  for  the  appliances 
derived  from  tests  performed  pursuant 
to  the  DOE  test  procedtires.  Because 
manufacturers  regularly  add  new 
models  to  their  lines,  improve  existing 
models,  and  drop  others,  the  data  base 
frqm  which  the  ranges  of  comparability 
are  calculated  is  constantly  changing. 
To  keep  the  required  information  on 
labels  consistent  with  these  changes,  the 
Commission  will  publish  new  ranges  if 
an  analysis  of  the  new  information 
indicates  that  the  upper  or  lower  limits 
of  the  ranges  have  changed  by  more 
than  15%.  Otherwise,  the  Commission 
will  publish  a  statement  that  the  prior 
range  remain  in  effect  for  the  next  year. 

n.  2002  Central  Air  Conditioner  and 
Heat  Pump  Information 

The  aimual  submissions  of  data  for 
central  air  conditioners,  and  heat  pumps 
have  been  made  and  analyzed  by  the 
Conmiission.  The  ranges  of 
comparability  for  central  air 
conditioners  and  heat  pumps  have  not 
changed  by  more  than  15%  from  the 
oirrent  ranges  for  these  products. 
Therefore,  the  current  ranges  for  these 
products,  which  were  published  on 
September  16, 1996  (61  FR  48620),  will 
remain  in  effect  until  further  notice. 

m.  Cost  Figures  for  Central  Air 
Conditioner  and  Heat  Pump  Fact  Sheets 

The  Commission  is  amending  the  cost 
calculation  formulas  in  Appendices  H 
and  1  to  Pari  305  that  manufacturers  of 
central  air  conditioners  and  heat  pumps 
must  include  on  fact  sheets  and  in 
directories  to  reflect  this  year's  energy 
costs  figures  published  by  DOE.  These 
routine  amendments  will  become 
effective  December  16,  2002. 


IV.  Administrative  Procedure  Act 

The  amendments  published  in  this 
notice  involve  routine,  technical  and 
minor,  or  conforming  changes  to  the 
Rule's  disclosure  requirements  so  that 
the  information  on  fact  sheets  and 
directories  is  accurate  and  up  to  date. 
Accordingly,  the  Commission  finds  for 
good  cause  that  public  comment  for 
these  technical,  procedural  amendments 
is  impractical  and  imnecessarv  (5  USC 
553(b)(A)(B)  and  (d)). 

V.  Regulatory  Flexibility  Act 

The  provisions  of  the  Regulatory 
Flexibility  Act  relating  to  a  Regulatory 
Flexibility  Act  analysis  (5  U.S.C.  603- 
604)  are  not  applicable  to  this 
proceeding  because  the  amendments  do 
not  impose  any  new  obligations  on 
entities  regulated  by  the  Applicance 
Labeling  Rule.  These  technical 
amendments  merely  provide  a  routine 
change  to  the  range  information 
required  by  the  Rule.  Thus,  the 
amendments  will  not  have  a  "significant 
economic  impact  on  a  substantial 
number  of  small  entities."  5  U.S.C.  605. 
The  Commission  has  concluded, 
therefore,  that  a  regulatory  flexibility 
analysis  is  not  necessary,  and  certifies, 
under  Section  605  of  the  Regulatory 
Flexibility  Act  (5  U.S.C.  605(b)),  that  the 
amendments  announced  today  will  not 
have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 

VI.  Paperwork  Reduction  Act 

In  a  June  13, 1988  notice  (53  FR 
22106),  the  Commission  stated  that  the 
Rule  contains  disclosure  and  reporting 
requirements  that  constitute 
"information  collection  requirements" 
as  defined  by  5  CFR  1320.7(c),  the 
regulation  that  implements  the 
Paperwork  Reduction  Act.^  The 
Commission  noted  that  the  Rule  had 
been  reviewed  and  approved  in  1984  by 
the  Office  of  Management  and  Budget 
("0MB")  and  assigned  0MB  Control  No. 
3084-0068.  OMB  has  reviewed  the  Rule 
and  extended  its  approval  for  its 
recordkeeping  and  reporting 
requirements  until  September  30,  2004. 
The  amendments  now  being  adopted  do 
not  change  the  substance  or  frequency 
of  the  recordkeeping,  disclosure,  or 
reporting  requirements  and  therefore,  do 
not  require  further  OMB  clearance. 

List  of  Subjects  in  16  CFR  Part  305 

Advertising,  Energy  conservation. 
Household  applicances.  Labeling, 
Reporting  and  recordkeeping 
requirements. 

Accordingly,  16  CFR  part  305  is 
amended  as  follows: 


2  Reports  for  central  air  conditioners  and  heat 
pumps  ire  due  July  1 . 


344  U.S.C.  3501-3520. 
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PART  305-{AMENDED] 

1.  The  authority  citation  for  Part  305 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  6294. 

2.  In  section  2  of  Appendix  H  of  Part 
305,  the  text  is  amended  by  removing 
the  figure  "8.29c"  wherever  it  appears 


and  by  adding,  in  its  place,  the  figure 
"8.28c".  In  addition,  the  text  in  this 
section  is  amended  by  removing  the 
figure  "12.45c"  wherever  it  appears  and 
by  adding,  in  its  place,  the  figure 
"12.42c". 

3.  The  formula  in  section  2  of 
Appendix  H  of  Part  305  is  revised  to 


read  as  follows  in  both  places  that  it 
appears: 

Appendix  H  to  Part  305— Cooling 
PeifDrmance  and  Cost  for  Central  Air 
Conditioners 


Your  estimated  cost  = 


_  Listed  average  annual , 


operating  cost ' 


Your  cooUng 
load  hours  *  * 

1,000 


Your  electrical  rate 
in  cents  per  KWH 

8.28* 


4.  In  section  2  of  Appendix  I  of  Part 
305,  the  text  is  amended  by  removing 
the  figure  "8.29c"  wherever  it  appears 
and  by  adding,  in  its  place,  the  figure 
"8.28c".  In  addition,  the  text  and 
formulas  are  amended  by  removing  the 


figure  "12.45C"  wherever  it  appears  and  Appendix  I  to  Part  305 — ^Heating 

by  adding,  in  its  place,  the  figure  Performance  and  Cost  for  Central  Air 

"12.42c".  Conditioners 

5.  In  section  2  of  Appendix  I  of  Part  ***** 
305,  the  Formula  is  revised  to  read  as 
follows  in  both  places  that  it  appears: 


Your  estimated  cost  =  Listed  annual  heating  cost*x 


Your  electrical  cost 
in  cents  per  KWH 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 

[FR  Doc.  02-23467  Filed  9-13-02;  8:45  am) 
BMJJNG  COOE  67S0-01-«I 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  AdministratkNi 

21  CFR  Part  862 

[Docket  Nos.  01 P-0119  and  01 P-0235] 

Clinical  Chemistry  and  Clinical 
Toxicology  Devices;  Reclassification 
of  Cyclosporlne  and  Tacrolimus 
Assays 

AGENCY:  Food  and  EIrug  Administration, 

HHS. 

ACTION:  Final  rule. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  reclassifying 
cyclosporine  and  tacrolimus  assays  from 
class  ni  (premarket  approval)  to  class  II 
(special  controls).  These  assays  are  used 
as  an  aid  in  the  management  of 
transplant  patients  receiving  these 
drugs.  FDA  is  also  identifying  the 
guidance  document  entitled  "Class  II 
Special  Controls  Guidance  Document: 
Cyclosporine  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA"  as  the 
special  control  the  agency  believes  will 


reasonably  ensure  the  safety  and 
effectiveness  of  these  devices.  This 
reclassification  is  being  taken  after  a 
review  of  petitions  submitted  by  Dade 
Behring,  Inc.,  and  Microgenics,  Inc.  The 
agency  is  taking  this  action  imder  the 
Federal  Food,  Drug,  and  Cosmetic  Act 
(the  act),  as  amended  by  the  Medical 
Device  Amendments  of  1976  (the  1976 
amendments),  the  Safe  Medical  Devices 
Act  of  1990  (the  SMDA),  and  the  Food 
and  Drug  Administration  Modernization 
Act  of  1997  (FDAMA).  Elsewhere  in  this 
issue  of  the  Federal  Register,  FDA  is 
announcing  the  availability  of  a  class  II 
special  controls  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document:  Cyclosporine  and 
Tacrolimus  Assays;  Guidance  for 
Industry  and  FDA." 

DATES:  This  rule  is  effective  October  16, 
2002. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  9200 
Corporate  Blvd.,  Rockville,  MD,  20850, 
301-594-1243. 
SUPPLEMENTARY  INFORMATION: 

I.  Background 

In  the  Federal  Register  of  February 
21,  2002  (67  FR  7982),  FDA  published 
a  proposed  rule  to  reclassify 
cyclosporine  and  tacrolimus  assays  after 
reviewing  information  contained  in 
reclassification  petitions  submitted  by 
Dade  Behring,  Inc.,  and  Microgenics, 


8.280 


Inc.  FDA  identified  the  guidance 
document  entitled  "Class  n  Special 
Controls  Guidance  Document: 
Cyclosporine  and  Tacrolimus  Assays; 
Draft  Guidance  for  Industry  and  FDA" 
as  the  special  control  capable  of 
providing  reasonable  assurance  of  safety 
and  effectiveness  for  these  devices. 
These  assays  are  used  as  an  aid  in  the 
management  of  transplant  patients 
receiving  these  drugs.  Interested  persons 
were  invited  to  comment  on  the 
proposed  rule  by  April  22,  2002.  FDA 
received  two  comments  that  were 
supportive  of  its  proposed 
reclassification,  but  the  comments 
suggested  specific  recommendations  for 
changes  to  the  guidance. 

n.  FDA's  Conclusions 

Based  on  a  review  of  the  available 
information  referenced  in  the  preamble 
to  the  proposed  rule  and  placed  on  file 
in  FDA's  Dockets  Management  Branch, 
FDA  concludes  that  the  special  controls, 
in  conjunction  with  general  controls, 
provide  reasonable  assurance  of  the 
safety  and  effectiveness  of  these  devices. 
Elsewhere  in  this  issue  of  the  Federal 
Register,  FDA  is  annoimcing  the 
availability  of  the  guidance  document. 
The  guidance  docxunent  was  revised  to 
reflect  consideration  of  the  comments 
received.  Following  the  effective  date  of 
this  final  classification  rule,  any  firm 
submitting  a  510(k)  premarket 
notification  for  a  cyclosporine  or 
tacrolimus  test  system  will  need  to 
address  the  issues  covered  in  the  special 
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control  guidance.  However,  the  firm 
need  only  show  that  its  device  meets  the 
recommendations  of  the  guidance  or  in 
some  other  way  provides  equivalent 
assiuances  of  safety  and  effectiveness. 

FDA  is  now  codifying  the 
classification  and  the  special  control 
gvudance  document  for  cyclosporine 
and  tacrolimus  test  systems  by  adding 
new  §§  862.1235  and  862.1678.  For  the 
convenience  of  the  reader,  FDA  is  also 
adding  a  new  §  862.1(d)  to  inform  the 
reader  where  to  find  guidance 
documents  referenced  in  part  862. 

m.  Environmental  Impact 

The  agency  has  determined  imder  21 
CFR  25.34(b)  that  this  actioii  is  of  a  type 
that  does  not  individually  of 
ciunulatively  have  a  significant  effiect  on 
the  human  environment.  Therefore, 
neither  an  enviroiunental  assessment 
nor  an  enviroiunental  impact  statement 
is  required. 

IV.  Anal3rsis  of  Impacts 

FDA  has  examined  the  impacts  of  the 
final  rule  imder  Executive  Order  12866 
and  the  Regulatory  Flexibility  Act 
(Public  Law  9&-354)  (as  amended  by 
subtitle  D  of  the  Small  Business 
Regulatory  Fairness  Act  of  1996  (Public 
Law  104-121),  and  the  Unfunded 
Mandates  Reform  Act  of  1995  (Public 
Law  104-4)).  Executive  Order  12866 
directs  agencies  to  assess  all  costs  and  ■ 
benefits  of  available  regulatory 
alternatives  and,  when  regulation  is 
necessary,  to  select  regulatory 
approaches  that  maximize  net  benefits 
(including  potentialeconomic, 
enviroiunental,  public  health  and  safety, 
and  other  advantages,  distributive 
impacts,  and  equity).  The  agency 
believes  that  this  final  rule  is  consistent 
with  the  regulatory  philosophy  and 
principles  identified  in  the  Executive 
order.  In  addition,  the  final  rule  is  not 
a  significant  regulatory  action  as  defined 
by  the  Executive  order  and  so  is  not 
subject  to  review  under  the  Executive 
order. 

The  Regulatory  Flexibility  Act 
requires  agencies  to  analyze  regulatory 
options  that  would  minimize  any 
significant  impact  of  a  rule  on  small 
entities.  Reclassification  of  cyclosporine 
and  tacrolimus  assays  from  class  m  to 
class  n  will  relieve  manufacturers  of  the 
cost  of  complying  with  the  premarket 
approval  requirements  in  section  515  of 
the  act.  Furthermore,  the  special 
controls  guidance  document  does  not 
impose  any  new  burdens  on 
manufacturers;  it  advises  manufacturers 
about  ways  to  comply  with  the  special 
controls  that  allow  the  agency  to  down 
classify  these  devices.  By  eliminating 
the  need  for  premarket  approval 


applications,  reclassification  will  reduce 
regulatory  costs  with  respect  to  these 
devices,  impose  no  significant  economic 
impact  on  any  small  entities,  and  may 
permit  small  potential  competitors  to 
enter  the  marketplace  by  lowering  their 
costs.  The  agency  therefore  certifies  that 
this  final  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  In  addition, 
this  final  rule  vrill  not  impose  costs  of 
$100  million  or  more  on  either  the 
private  sector  or  State,  local,  and  tribal 
governments  in  the  aggregate,  and 
therefore  a  summary  statement  of 
analysis  imder  section  202(a)  of  the 
Unfunded  Mandates  Reform  Act  of  1995 
is  not  required. 

V.  Federalism 

FDA  has  analyzed  this  final  rule  in 
accordance  with  the  principles  set  forth 
in  Executive  Order  13132.  FDA  has 
determined  that  the  rule  does  not 
contain  policies  that  have  substantial 
direct  effects  on  the  States,  on  the 
relationship  between  the  National 
Government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government.  Accordingly,  the 
agency  has  concluded  that  the  rule  does 
not  contain  policies  that  have 
federalism  implications  as  defined  in 
the  Executive  order  and,  consequently, 
a  federalism  summary  impact  statement 
is  not  required. 

VI.  Paperwork  Reduction  Act  of  1995 

FDA  concludes  that  this  final  rule 
contains  no  new  collections  of 
information.  Therefore,  clearance  by  the 
Office  of  Management  and  Budget  under 
the  Paperwork  Reduction  Act  of  1995  is 
not  required. 

List  of  Subiects  in  21  CFR  Part  862 

Medical  devices. 

Therefore,  imder  the  Federal  Food, 
Drug,  and  Cosmetic  Act  and  under 
authority  delegated  to  the  Commissioner 
of  Food  and  Drugs,  21  CFR  part  862  is 
amended  as  follows: 

PART  862— CUMCAL  CHEMISTRY 
AND  CUNICAL  TOXICOLOGY 
DEVICES 

1.  The  authority  citation  for  21  CFR 
part  862  continues  to  read  as  follows: 

Authority:  21  U.S.C.  351.  360.  360c,  360e, 
360],  371. 

2.  Section  862.1  is  amended  by 
adding  new  paragraph  (d)  to  read  as 
follows: 


§862.1 


Scope. 


(d)  Guidance  documents  referenced  in 
this  part  are  available  on  the  Internet  at 
http://www.fda.gov/cdrb/guidance.html. 

3.  Section  862.1235  is  added  to 
subpart  B  to  read  as  follows: 

§  862.1 235    Cyclosporine  test  system. 

(a)  Identification.  A  cyclosporine  test 
system  is  a  device  intended  to 
quantitatively  determine  cyclosporine 
concentrations  as  an  aid  in  the 
management  of  transplant  patients 
receiving  therapy  with  this  drug.  This 
generic  type  of  device  includes 
immunoassays  and  chromatographic 
assays  for  cyclosporine. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  "Class 
n  Special  Controls  Guidance  Document: 
Cyclosporine  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA."  See 

§  862.1(d)  for  the  availability  of  this 
guidance  document. 

4.  Section  862.1678  is  added  to 
subpart  B  to  read  as  follows: 

§862.1678    Tacrolimus  test  system. 

(a)  Identification.  A  tacrolimus  test 
system  is  a  device  intended  to 
quantitatively  determine  tacrolimus 
concentrations  as  an  aid  in  the 
management  of  transplant  patients 
receiving  therapy  with  this  drug.  This 
generic  type  of  device  includes 
immunoassays  and  chromatographic 
assays  for  tacrolimus. 

(b)  Classification.  Class  II  (special 
controls).  The  special  control  is  "Class 
II  Special  Controls  Guidance  Document: 
Cyclosporine  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA."  See 

§  862.1(d)  for  the  availability  of  this 
guidance  document. 

Dated:  August  19,  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health . 

[FR  Doc.  02-23508  Filed  9-13-02:  8:45  am) 
BIUJNG  COOE  4160-01-S 


DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33CFRPar1117 

[CGD01-02-108] 
RIN2115-AE47 

Drawbrklga  Operation  Regulations: 
Passaic  River,  NJ 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  final  rule 
governing  the  operation  of  the  Route  7 
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(Rutgers  Street)  Bridge,  at  mile  8.9, 
across  the  Passaic  River  at  Belleville, 
New  Jersey.  This  rule  allows  the  bridge 
to  remain  in  the  closed  position  from 
September  13,  2002  through  October  15, 
2002.  This  action  is  necessary  to 
facilitate  structural  work  at  the  bridge. 

DATES:  This  temporary  final  rule  is 
effective  from  September  13,  2002 
through  October  15,  2002. 

ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  (CGDOl-02- 
108)  and  are  available  for  inspection  or 
copying  at  the  First  Coast  Guard 
District,  Bridge  Branch  Office,  408 
Atlantic  Avenue,  Boston, 
Massachusetts,  02110,  6:30  a.m.  to  3 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Joe  Area,  Project  Officer,  First  Coast 
Guard  District,  (212)  668-7165. 

SUPPLEMENTARY  INFORMATION: 
Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
regulation.  Under  5  U.S.C.  553(b)(B),  the 
Coast  Guard  finds  that  good  cause  exists 
for  not  publishing  an  NPRM  and  under 
5  U.S.C.  553(d)(3),  the  Coast  Guard  finds 
that  good  cause  exists  for  making  ibis 
rule  effective  less  than  30  days  after 
publication  in  the  Federal  Register. 

The  Coast  Guard  believes  notice  and 
comment  are  unnecessary  because  the 
only  vessel  operator  upstream  from  the 
bridge  can  pass  imder  the  bridge 
without  a  bridge  opening.  In  view  of  the 
historic  absence  of  bridge  opening 
requests  and  the  demonstrated  need  to 
complete  structural  work  at  the  bridge, 
any  delay  encountei:ed  in  this 
regulation's  effective  date  would  be 
unnecessary  and  contrary  to  the  public 
interest. 

Background 

The  Route  7  Bridge  has  been  replaced 
with  a  new  Route  7  Bridge.  The  final 
phase  of  the  new  bridge  construction 
involves  the  installation  of  the  roadway 
deck,  during  which,  the  bridge  will  not 
be  able  to  open  for  vessel  traffic. 

The  bridge  owner,  New  Jersey 
Department  of  Transportation,  requested 
a  change  to  the  temporary  regulation  to 
facilitate  the  remaining  construction.  On 
Jiine  26,  2002,  we  published  a 
temporary  final  rule  (67  FR  42997)  for 
the  Route  7  (Rutgers  Street)  Bridge.  That 
temporary  final  rule  allowed  the  bridge 
to  remain  in  the  closed  position  from 
June  15,  2002  through  September  3, 
2002,  to  facilitate  the  installation  of  the 
roadway  deck. 


Subsequent  to  publication  of  the 
above  temporary  final  nde,  the  Coast 
Guard  was  notified  by  the  owner  of  the 
bridge  that  the  June  15,  2002,  start  date 
for  the  repair  work  and  bridge  closure 
would  be  postponed  because  of  a  delay 
in  the  delivery  of  materials  required  for 
the  project. 

The  commencement  of  repair  work 
and  the  bridge  closure  did  not  actually 
begin  until  July  24,  2002.  As  a  result  of 
the  above  delay  in  the  commencement 
of  the  bridge  construction,  the  end  date 
for  the  temporary  final  rule  must  be 
extended. 

The  Coast  Guard  believes  this 
temporary  final  rule  is  reasonable 
because  no  vessel  traffic  will  be 
precluded  from  transiting  this  bridge  as 
a  result  of  the  bridge  closure.  Presently 
there  is  only  one  vessel  operator 
upstream  from  the  bridge  and  that 
vessel  can  pass  under  the  bridge 
without  a  bridge  opening. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  imder  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3),  of 
that  Order.  The  Office  of  Management 
and  Budget  has  not  reviewed  it  under 
that  Order.  It  is  not  "significant"  under 
the  regulatory  policies  and  procedxu«s 
of  the  Department  of  Tremsportation 
(DOT)  (44  FR  11040;  February  26, 1979). 

This  conclusion  is  based  on  the  fact 
that  no  known  vessel  traffic  will  be 
prevented  from  transiting  the  bridge  as 
a  result  of  this  closure. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jiuisdictions  with 
populations  less  than  50,000. 

The  Coast  Guard  certifies  imder  5 
U.S.C.  605(b),  that  this  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 

This  conclusion  is  based  on  the  fact 
that  no  known  vessels  will  be  prevented 
from  transiting  the  bridge  as  a  result  of 
this  bridge  closure. 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 


Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  govenunents  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biuden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  final  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
Mdth  Indian  Tribal  Govenunents, 
because  it  does  not  have  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 
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Energy  EfiEects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significandy  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Aifoirs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  vmder  Executive  Order  13211. 

Environment 

We  have  considered  the 
enviromnental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  (32)(e),  of  Compiandant 
Instruction  Ml6475.1d,  this  rule  is 
categorically  excluded  from  further 
environmental  docmnentation  because 
promidgation  of  changes  to  drawbridge 
regulations  have  been  foimd  to  not  have 
a  significant  effect  on  the  environment. 
A  "Categorical  Exclusion 
Determination"  is  available  in  the 
docket  for  inspection  or  copying  where 
indicated  imder  ADDRESSES. 

List  of  SnlqectB  in  33  CFR  Part  117 

Bridges. 

Regulatioiis 

For  the  reasons  set  out  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  117  as  follows: 

PART  117— DRAWBRIDGE 
OPERATION  REGULATIONS 

1.  The  authority  citation  for  part  117 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  499;  49  CFR  1.46;  33 
CFR  1.05-l(g);  section  117.255  also  issued 
under  the  authority  of  Pub.  L.  102-587, 106 
Stat.  5039. 

2.  From  September  13,  2002  through 
October  15,  2002,  section  117.739  is 
temporarily  amended  by  suspending 
paragraph  (k)  and  adding  a  new 
paragraph  (q)  to  read  as  follows: 

§117.739    Passaic  River. 


(q)  The  draw  of  the  Route  7  (Rutgers 
Street)  Bridge,  mile  8.9,  need  not  open 
for  the  passage  of  vessel  traffic  from 
September  13,  2002  through  October  15, 
2002. 


Dated:  September  9,  2002. 
V.S.  Crea, 

Rear  Admiral,  Coast  Guard,  Commander, 

First  Coast  Guard  District. 

[FR  Doc.  02-23479  Filed  9-13-02;  8:45  am] 

BIUJNG  COOE  4910-1S-^ 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  Pittsburgh-02-019] 
RiN2115-AA97 

Security  Zona;  Ohio  River  Mile  1 19.0  to 
119.8,  Natrium,  WV 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
establishing  a  temporary  security  zone 
encompassing  all  water  extending  200 
feet  from  the  water's  edge  of  the  left 
descending  bank  on  the  Ohio  River, 
beginning  from  mile  marker  119.0  and 
ending  at  mile  marker  119.8.  This 
security  zone  is  necessary  to  protect 
Pittsburgh  Plate  Glass  Industries  (PPG), 
persons,  and  vessels  from  subversive  or 
terrorist  acts.  Entry  of  persons  or  vessels 
into  this  security  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Pittsburgh  or 
designated  representative. 
DATES:  This  rule  is  effective  frt}m  3  p.m. 
on  August  30,  2002  to  3  p.m.  on 
February  15,  2003. 

ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  [COTP 
Pittsburgh-02-019]  and  are  available  for 
inspection  or  cop)ring  at  Marine  Safety 
Office  Pittsburgh,  Suite  1150  Kossman 
Bldg.,  100  Forbes  Ave.,  Pittsburgh,  PA 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
FOR  FURTHER  INFORMATK)N  CONTACT: 
Petty  Officer  Michael  Marsula,  Marine 
Safety  Office  Pittsburgh  at  (412)  644- 
5808x114. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
rule.  Under  5  U.S.C.  553(b)(B),  the  Coast 
Guard  finds  that  good  cause  exists  for 
not  publishing  an  NPRM,  and,  under  5 
U.S.C.  553(d)(3),  good  cause  exists  for 
making  this  rule  effective  less  than  30 
days  after  publication  in  the  Federal 
Register. 

National  security  and  intelligence 
officials  warn  that  future  terrorist 
attacks  against  United  States  interests 


are  likely.  Current  advisories  of  terrorist 
threats,  a  history  of  violence  directed 
towards  this  facility,  and  the  nature  of 
material  handled  at  Pittsburgh  Plate 
Glass  Industries  (PPG)  make  this 
rulemaking  necessary  for  the  protection 
of  national  security  interests.  Any  delay 
in  making  this  regulation  effective 
would  be  contrary  to  the  public  interest 
because  action  is  necessary  to  protect 
against  the  possible  loss  of  life,  injury, 
or  damage  to  property. 

The  Coast  Guard  will,  during  the 
effective  period  of  this  temporary  final 
rule,  complete  notice  and  comment 
rulemaking  for  a  proposed  permanent 
regulation. 

Background  and  Purpose 

A  temporary  security  zone  for  this 
area  expired  on  June  15.  2002  (67  FR 
9589,  March  4,  2002).  We  received  no 
comments  or  objections  regarding  this 
zone.  Advisories  regarding  continued 
threats  of  terrorism  have  revealed  the 
need  for  another  security  zone  to  protect 
PPG,  persons,  and  vessels  from 
subversive  or  terrorist  acts.  To  enhance 
security  the  Captain  of  the  Port  is 
estabUshing  a  temporary  seciuity  zone. 

This  security  zone  includes  all  water 
extending  200  feet  from  the  water's  edge 
of  the  left  descending  bank  on  the  Ohio 
River  beginning  from  mile  marker  119.0 
and  ending  at  mile  marker  119.8.  All 
persons  and  vessels  are  prohibited  from 
entering  the  zone  without  the 
permission  of  the  Captain  of  the  Port 
Pittsburgh  or  designated  representative. 

Reguiafory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866  and  does  not 
require  an  assessment  of  potential  costs 
and  benefits  under  section  6(a)(3)  of  that 
Order.  The  Office  of  Management  and 
Budget  has  not  reviewed  it  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (DOT) 
(44  FR  11040,  February  26,  1979). 

The  Coast  Guard  expects  the 
economic  impact  of  this  proposal  to  be 
so  minimal  that  a  full  Regulatory 
Evaluation  under  paragraph  10(e)  of  the 
regulatory  policies  and  procedures  of 
DOT  is  uimecessary.  This  rule  does  not 
obstruct  the  regular  flow  of  vessel  traffic 
and  will  allow  vessel  traffic  to  pass 
safely  around  the  security  zone.  Vessels 
may  be  permitted  to  enter  the  security 
zone  on  a  case-by-case  basis. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
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substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  rule  will  not  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  Coast  Guard  is  unaware  of  any 
small  entities  that  would  be  impacted 
by  this  rule.  The  navigable  channel 
remains  open  to  all  vessel  traffic.  We 
received  no  comments  or  objections 
regarding  the  previous  security  zone 
covering  the  same  area. 

If  you  are  a  small  business  entity  and 
are  significantly  affected  by  this 
regulation  please  contact  Petty  Officer 
Michael  Marsula,  U.S.  Coast  Guard 
Marine  Safety  Pittsburgh,  Suite  1150 
Kossman  Bldg.,  100  Forbes  Ave., 
Pittsburgh,  PA  at  (412)  644-5808  xll4. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking 
process.  Small  businesses  may  send 
comments  on  the  actions  of  Federal 
employees  who  enforce,  or  otherwise 
determine  compliance  with,  Federal 
regulations  to  the  Small  Business  and 
A^cidture  RegvUatory  Enforcement 
Ombudsman  and  the  Regional  Small 
Business  Regulatory  Fairness  Boards. 
The  Ombudsman  evaluates  these 
actions  aimually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Infonnation 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  I 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
woidd  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 


Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  discuss  the  effects  of 
this  rule  elsewhere  in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  affect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  ancdyzed  this  rule  imder 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Govenunent  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  Order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Afiiairs  as  a 
significant  energy  action.  Therefore,  it 


does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  nde  and 
concluded  that  imder  figure  2-1, 
paragraph  34(g),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation  because 
thi«  rule  is  not  expected  to  result  in  any 
significant  adverse  environmental 
impact  as  described  in  the  National 
Environmental  Policy  Act  of  1969 
(NEPA).  A  'Categorical  Exclusion 
Determination"  is  available  for 
inspection  or  copying  where  indicated 
under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l{g),  6.04-1,  6.04-6,  and  160.5; 
49  CFR  1.46. 

2.  A  new  temporary  §  165.T08-100  is 
added  to  read  as  follows: 

S165.T08-100    Security  Zone;  Ohio  River 
Miies  119.0  to  119.8,  Natrium,  West  Virginia. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  waters  of  the  Ohio 
River,  extending  200  feet  frt>m  the 
water's  edge  of  the  left  descending  bank 
beginning  from  mile  marker  119.0  and 
ending  at  mile  marker  119.8. 

(b)  Effective  period.  This  section  is 
effective  from  3  p.m.  on  August  30,  2002 
through  3  p.m.  on  February  15,  2003. 

(c)  Regulations.  (1)  Entry  into  or 
remaining  in  this  zone  is  prohibited 
unless  authorized  by  the  Coast  Guard 
Captain  of  the  Port  Pittsburgh  or 
designated  representative. 

(2)  Persons  or  vessels  desiring  to 
transit  the  area  of  the  security  zone  may 
contact  the  Captain  of  the  Port 
Pittsbiugh  at  telephone  number  412- 
644-5808  or  on  VHF  channel  16  to  seek 
permission  to  transit  the  area.  If 
permission  is  granted,  all  persons  and 
vessels  must  comply  with  the 
instructions  of  the  Captain  of  the  Port 
Pittsburgh  or  designated  representative. 

(d)  Authority.  In  addition  to  33  U.S.C. 
1231,  the  authority  for  this  section 
includes  33  U.S.C.  1226. 
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Dated:  August  30,  2002. 
S.L.  Hudson, 

Commander,  Coast  Guard,  Captain  of  the 
Port,  Pittsburgh. 
[PR  Doc.  02-23478  Filed  9-13-02;  8:45  am] 

BHJJNG  CODE  401O-1S-P 

DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-017] 
RIN2115-AA97 

Security  Zone;  Naval  Base  San  Diego, 
San  Diego  Bay,  CA 

agency:  Coast  Guard.  DOT. 
ACTION:  Temporary  final  rule. 

summary:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boimdaries  of  the  permanent  security 
zone  at  Naval  Base,'  San  Diego, 
California  (33  CFR  165.1101),  extending 
it  by  approximately  80  feet  seaward  of 
the  pier  heads  at  the  request  of  the  U.S. 
Navy.  The  additional  size  will 
accommodate  the  Navy's  placement  of 
an  anti-small  boat  barrier  boom 
perpendicular  to  the  piers.  Entry  into 
this  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port 
(COTP)  San  Diego,  or  his  designated 
representative. 

DATES:  This  rule  is  effective  from  12:01 
a.m.  on  September  11,  2002  to  11:59 
p.m.  on  February  11,  2003. 
ADDRESSES:  Doctmients  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  San 
Diego  02-017  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego, 
California  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
Chief  of  Port  Operations.  Marine  Safety 
OfBce  San  Diego  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  rule.  Under  5  U.S.C. 
553(b)(fi),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  many  force  protection 
measures  since  the  attack  on  the  U.S.S. 
Cole  and  the  attacks  of  September  11, 
2001,  the  Chief  of  Naval  Operations  has 


recentiy  emphasized  the  need  for  the 
expanded  use  of  an  anti-small  boat 
barrier  boom  around  Navy  vessels  in 
U.S.  ports  to  protect  against  attacks 
similar  to  the  one  launched  against  the 
U.S.S.  Cole.  In  addition,  the  Office  of 
Homeland  Security  through  its  web  site 
has  described  the  current  nationwide 
threat  level  as  "Elevated."  According  to 
the  Office  of  Homeland  Security,  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  that 
issuing  an  NPRM  for  this  temporary  rule 
and  thereby  delaying  implementation  of 
the  expanded  security  zone  would  be 
against  the  public  interest  during  this 
elevated  state  of  alert. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  also  finds  that  good  cause  exists 
for  making  this  rule  effective  less  than 
30  days  after  publication  in  the  Federal 
Register.  Any  delay  in  implementing 
this  rule  would  be  contrary  to  the  public 
interest  since  immediate  action  is 
necessary  to  ensiue  the  protection  of  the 
Naval  vessels,  their  crew,  and  national 
security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
seciuity  of  U.S.  Naval  vessels  in  the 
navigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and    . 
enforcement  of  this  security  zone  is  a 
function  direcUy  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d).  are 
not  required  for  this  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  security  zone 
permanent.  Towards  that  end,  the  Coast 
Guard  will  initiate  notice  and  comment 
rulemaking  before  issuing  any 
permanent  rule. 

Background  and  Purpose 

The  Coast  Guard  is  expanding  the 
security  zone  (33  CFR  165.1101)  by 
temporarily  extending  it  approximately 
80  feet  seaward  of  the  pier  heads  to 
allow  the  U.S.  Navy  to  deploy  an  anti- 
small  boat  barrier  boom  perpendicular 
to  the  piers.  The  expansion  of  this 
seciu^ity  zone  is  needed  to  ensure  the 
physical  protection  of  naval  vessels 
moored  in  the  area  by  providing 
adequate  standoff  distance.  It  will  also 
prevent  recreational  and  commercial 
craft  from  interfering  with  military 
operations  involving  all  naval  vessels 
home-ported  at  Naval  Base  San  Diego 
and  it  will  protect  transiting  recreational 


and  commercial  vessels  and  their 
respective  crews  from  the  navigational 
hazards  posed  by  such  military 
operations.  In  addition,  the  Navy  has 
been  reviewing  all  aspects  of  its  anti- 
terrorism and  force  protection  posture 
in  response  to  the  attack  on  the  USS 
COLE  and  the  terrorist  attacks  of 
September  11,  2001.  The  expansion  of 
this  security  zone  will  safeguard  vessels 
and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
nature.  Entry  into,  transit  through,  or 
anchoring  within  this  security  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  Commander.  Navy 
Region  Southwest.  Vessels  or  persons 
violating  this  section  would  be  subject 
to  the  penalties  set  forth  in  50  U.S.C. 
192  and  18  U.S.C.  3571:  Seizure  and 
forfeiture  of  the  vessel,  a  monetary' 
penalty  of  not  more  than  $250,000,  and 
imprisonment  for  not  more  than  1 0 
years.  The  U.S.  Coast  Guard  may  be 
assisted  in  the  patrol  and  enforcement 
of  this  security  zone  by  the  U.S.  Navy. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  tiiat  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26.  1979). 

The  implementation  of  this  security 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 
minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  boom 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any, 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing  in 
close  proximity  to  the  Naval  Base.  Any 
hardships  experienced  by  persons  or 
vessels  wishing  to  approach  the  Naval 
Base  are  considered  minimal  compared 
to  the  national  interest  in  pfotecting 
U.S.  Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  security 
zone  will  not  impact  navigation  in  the 
shipping  channel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612).  the  Coast  Guard 
considered  whether  this  rule  would 
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have  a  significant  economic  impact  on 
a  substantial  nimiber  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

This  seciuity  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base.  San  Diego, 
California.  In  addition,  there  are  no 
small  entities  shoreward  of  the  security 
zone.  For  these  reasons,  and  the  ones 
discussed  in  the  previous  section,  the 
Coast  Guard  certifies,  under  5  U.S.C. 
605(b),  that  this  temporary  final  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

Assistance  for  Small  Entities 

In  accordance  with  section  213(a)  of 
the  Small  Business  Regulatory 
Enforcement  Fairness  Act  of  1996  (Pub. 
L.  104-121),  the  Coast  Guard  offers  to 
assist  small  entities  in  understanding 
the  rule  so  that  they  can  better  evaluate 
its  effects  on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  Chief  of  Fort 
Operations,  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495." 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  I 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 


this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  goverrmient,  in  the 
aggregate,  or  by  the  private  sector  of 
5100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  biu'den. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Govenmients, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action'"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 


energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(g),  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
secimty  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subjects  in  33  CFR  Part  165 

Harbors,  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165— REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

•     Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  1.05-l(g),  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

§165.1101    [Suspended] 

2.  Temporarily  suspend  §  165.1101 
from  12:01  a.m.  on  September  11,  2002 
to  11:59  p.m.  on  February  11,  2003. 

3.  Add  new  temporary  §  165.T1 1-047 
to  read  as  follows: 

S165.T1 1-047    Security  Zone:  San  Diego 
Naval  Base,  San  Diego  Bay,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  the  water  area  within 
Naval  Base,  San  Diego  enclosed  by  a 
line  connecting  points  beginning  at 
32°41'16.5''  N,  117°08'01''  W  (Point  A); 
thence  running  southwesterly  to 
32''41'02.5''  N,  117°08'08.5''  W  (Point  B); 
to  32''40'55.0"  N,  117°08'00.0'  W  (Point 
C):  to  32°40'49.5''  N,  117°07'55.5''  W 
(Point  D);  to  32°40'44.6"  N,  117°07'49.3'' 
W  (Point  E):  to  32°40'37.8'  N, 
117°07'43.2"  W  (Point  F);  to  32''40'30.9'' 
N,  117°07'39.0''  W  (Point  G);  32°40'24.5'' 
N,  117°07'35.0''  W  (Point  H):  to 
32°40'17.2''  N,  117°07'30.8"'  W  (Point  I); 
to  32°40'10.6'N,  117°07'30.5''W  (Point 
J);  to  32°39'59.0''  N,  117°07'29.0''  W 
(Point  K):  to  32°39'49.8''  N,  117°07'27.2'' 
W  (Point  L);  to  32°39'43.0''  N, 
117°07'25.5''  W  (Point  M);  to  32°39'36.5'' 
N,  117°07'24.2''  W  (Point  N);  thence 
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running  easterly  to  32°39'38.5''  N, 
117°07'06.5'  W  (Point  O);  thence 
running  generally  northwesterly  along 
the  shoreline  of  die  Naval  Base  to  the 
beginning  point. 

(b)  Effective  period.  This  temporary 
section  is  effective  from  12:01  a.m.  on 
September  11,  2002  to  11:59  p.m.  on 
February  11,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port  or  the  Commander, 
Navy  Region  Southwest. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  August  28,  2002. 
Robert  McFarland, 

Lieutenant  Commander,  Coast  Guard,  Acting 
Captain  of  the  Port,  San  Diego,  California. 
(FR  Doc.  02-23480  Filed  9-13-02;  8:45  am] 
BHJJNG  COM  4nO-1S-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  52 
[CO-001-0067:  FRL-7261-3] 

Approval  and  Promulgation  of  Air 
Quality  Imptomantation  Plans;  Stata  of 
Cotorado;  Danvar  PMio  Radaalgnatlon 
to  Attalnmant,  Daalgnatlon  of  Araaa  for 
Air  Quality  Planning  Purpoaaa 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Final  rule. 

SUMMARY:  On  July  30,  2001,  the 
Governor  of  the  State  of  Colorado 
submitted  a  State  Implementation  Plan 
(SIP)  revision  for  the  purpose  of 
establishing  a  redesignation  for  the 
Denver,  Colorado  area  from 
nonattainment  to  attainment  for 
particulate  matter  with  an  aerodynamic 
diameter  less  than  or  equal  to  a  nominal 
10  microns  (PMio)  under  the  1987 
standards.  The  Colorado  Air  Pollution 
Control  Division's  submittal,  among 
other  things,  documents  that  the  Denver 
area  has  attained  the  PMm  national 
ambient  air  quality  standards  (NAAQS), 
requests  redesignation  to  attainment  and 
includes  a  maintenance  plan  for  the  area 
demonstrating  maintenance  of  the  PMio 
NAAQS  for  thirteen  years.  EPA  is 
approving  the  redesignation  request, 
maintenance  plan,  revisions  to 
Colorado's  Regulations  No.  1  and  16,  the 
request  for  the  removal  of  Regulation 
No.  12  ("Diesel  Inspection/Maintenance 
Program")  and  the  removal  of  the 


stationary  source  construction  permits 
for  six  sources  from  the  SIP  because  the 
State  has  met  the  applicable 
requirements  of  the  Clean  Air  Act,  as 
amended.  This  action  is  being  taken 
under  sections  107, 110,  and  175A  of 
the  Clean  Air  Act  (Act). 
DATES:  This  final  rule  is  effective 
October  16,  2002. 

ADDRESSES:  Copies  of  the  documents 
relevant  to  this  action  are  available  for 
public  inspection  during  normal 
business  hours  at  the  Air  and  Radiation 
Program,  Environmental  Protection 
Agency,  Region  Vm,  999  18th  Street, 
Suite  300,  Denver,  Colorado,  80202- 
2466  and  copies  of  the  Incorporation  by 
Reference  material  are  available  at  the 
Air  and  Radiation  Docket  and 
Information  Center,  Environmental 
Protection  Agency,  1301  Constitution 
Avenue,  NW.,  Room  B108,  Mail  Code 
6102T  Washington  DC  20460.  Copies  of 
the  State  documents  relevant  to  this 
action  are  available  for  public 
inspection  at  the  Colorado  Department 
of  Public  Health  and  Enviroiunent,  Air 
Pollution  Control  Division,  4300  Cherry 
Creek  Drive  South,  Denver,  Colorado 
80246-1530. 

FOR  FURTHER  INFORMATION  CONTACT: 
Ubby  Faulk,  EPA.  Region  VHI,  (303) 
312-6083. 

SUPPLEMENTARY  INFORMATION:  On  May 
23,  2002,  EPA  published  a  notice  of 
proposed  rulemaking  (NPR)  for  approval 
of  the  redesignation  of  the  Denver  PMio 
nonattainment  area  to  attainment  (67  FR 
36124).  Throughout  this  document, 
wherever  "we,"  "us,"  or  "our"  are  used, 
we  mean  the  Environmental  Protection 
Agency  (EPA). 
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I.  EPA's  Final  Action 

A.  What  Action  Is  EPA  Finalizing? 

We  are  approving  the  Governor  of 
Colorado's  submittal  of  July  30,  2001. 
that  requests  a  redesignation  for  the 
Denver  nonattaiiunent  area  to 
attainment  for  the  1987  PMio  standards. 
We  are  using  1999-2001  ambient  air 
quality  data  fi-om  the  Denver  PMio 
nonattainment  area  as  the  basis  for  our 
decision.  We  are  also  approving  the 
maintenance  plan  for  the  Denver  PMio 
nonattaiiunent  area,  which  was 
submitted  with  Colorado's  July  30,  2001 
redesignation  request.  In  conjunction 
with  the  maintenance  plan,  the 
Governor  also  submitted  revisions  to 
Colorado's  Regulation  No.  1,  "Emission 


Control  For  Particulates,  Smokes, 
Carbon  Monoxide,  &  Sulfur  Oxides," 
and  Colorado's  Regulation  No.  16, 
"Street  Sanding  Emissions."  With  their 
submittal,  Colorado  also  requested  that 
we  remove  Regulation  No.  12,  the 
"Diesel  Inspection/Maintenance 
Program"  and  the  stationary  source 
construction  permits  that  we  had 
incorporated  by  reference  into  our  April 
17,  1997  approval  of  the  PM,o  SIP  (62 
FR  18716).  Thus,  Regulation  No.  12  and 
the  permits  for  Public  Service  Company 
of  Colorado's  Cherokee  Electric 
Generating  Station,  Purina  Mills, 
Electron  Corporation,  Trigen-Colorado 
Energy  Corporation,  Rocky  Mountain 
Bottle  Company  (which  includes  earlier 
permits  that  were  issued  in  1993  under 
the  former  name  of  Coors  Brewing 
Company),  and  Conoco  Refinery  are 
being  removed  from  the  SIP  with  this 
action.  We  are  approving  this  request, 
the  maintenance  plan  and  its 
accompanying  regulation  revisions 
because  the  Colorado  Air  Pollution 
Control  Division  (Colorado)  has 
adequately  addressed  all  of  the 
requirements  of  the  Act  for 
redesignation  to  attainment  applicable 
to  the  Denver  PMio  nonattainment  area. 
Upon  the  effective  date  of  this  final 
action,  the  Denver  area's  designation 
status  under  40  CFR  part  81  will  be 
revised  to  attainment.  By  using 
"Denver"  or  the  "Denver  area,"  we 
mean  Denver,  Jefferson,  and  Douglas 
Coimties,  as  well  as  part  of  Boulder, 
Adams  and  Arapahoe  Counties.  Please 
refer  to  our  proposed  action  published 
on  May  23,  2002  at  67  FR  36124  for  a 
more  detailed  explanation  of  the 
redesignation  requirements  and  analysis 
of  how  the  Denver  area  has  met  those 
requirements. 

B.  Updates  to  EPA 's  Proposed  Approval 

i.  Attaiiunent  of  the  PMio  NAAQS 

Whether  an  area  has  attained  the  PMio 
NAAQS  is  based  exclusively  upon 
measured  air  quality  levels  over  the 
most  recent  and  complete  three  calendar 
year  period.  See  40  CFR  part  50  and  40 
CFR  part  50,  appendix  K.  A  State  must 
demonstrate  that  an  area  has  attained 
the  PMio  NAAQS  through  submittal  of 
ambient  air  quality  data  from  an 
ambient  air  monitoring  network 
representing  maximum  PMio 
concentrations.  The  data,  which  must  be 
quality  assured  and  recorded  in  the 
Aerometric  Information  Retrieval 
System  (AIRS),  must  show  that  the 
average  annual  number  of  expected 
exceedances  for  the  area  is  less  than  or 
equal  to  1.0,  pursuant  to  40  CFR  50.6. 
In  making  this  showing,  three 
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consecutive  years  of  complete  air 
quality  data  must  be  used. 

Qui  proposed  approval  of  the  Denver 
redesignation  to  attainment  was  based 
on  1998  through  2000  air  quality 
monitoring  data,  however,  we  now  have 
a  more  recent  year  of  data  available  to 
use  for  the  final  redesignation.  Thus,  we 
are  using  1999  through  2001  data  for  the 
basis  of  this  final  rulemaking.  Between 
1999  and  2001,  Colorado  operated 
thirteen  PMio  monitors,  which  were 
either  State  and  Local  Air  Monitoring 
Stations  (SLAMS)  or  National  Air 
Monitoring  Sites  (NAMS),  in  the  Denver 
PMio  nonattainment  area.  Data  from 
these  monitors  have  been  quality- 
assiu'ed  and  placed  in  AIRS  on  a 
quarterly  basis.  Only  one  exceedance  of 
the  24-hour  PMm  NAAQS  was 
measured  between  1999  and  2001.  In 
1999,  the  Adams  City  monitor  recorded 
a  24-hour  value  of  160  ng/m^  (the  24- 
hour  PMio  NAAQS  is  150  ^g/m*)- 
Because  data  collection  was  less  than 
100%  at  this  monitoring  site,  the 
expected  exceedance  rate  for  1999  at 
this  site  was  1.16,  (as  calculated 
according  to  40  CFR  part  50,  appendix 
K).  For  2000  and  2001,  the  expected 
exceedance  rate  was  0.0.  Thus,  the 
three- year  average  was  less  than  1.0. 
which  indicates  the  Denver  area 
attained  the  24-hour  PM,„  NAAQS.  All 
other  sites  had  expected  exceedance 
rates  of  0.0  for  this  three-year  period. 
Review  of  the  annual  standard  for 
calendar  years  1999,  2000  and  2001 
reveals  that  the  Denver  area  has  also 
attained  the  annual  PMio  NAAQS. 
There  was  no  violation  of  the  annual 
standard  for  the  three  year  period  from 
1999  through  2001.  Further  information 
on  PMio  monitoring  is  presented  in 
Chapter  3,  section  B  of  the  redesignation 
request  and  maintenance  plan.  We  have 
evaluated  the  ambient  air  quality  data 
and  believe  that  Colorado  has 
adequately  demonstrated  that  the  PMio 
NAAQS  have  been  attained  in  the 
Denver  area. 

ii.  Conoco  Consent  Decree 

In  the  proposed  approval  of  the 
redesignation  request  and  maintenance 
plan,  we  explained  that  we  were  relying 
on  a  proposed  federal  consent  decree 
that  would  require  significant  emission 
reductions  at  the  Conoco  facility  before 
2015.  On  December  20,  2001.  a 
proposed  Complaint  and  Consent 
Decree  in  United  States  v.  Conoco  Inc. 
was  lodged  with  the  United  States 
District  Coiul  for  the  Southern  District 
of  Texas.  (See  67  FR  107  for  the  notice 
of  lodged  consent  decree.)  That  consent 
decree  was  entered  by  the  Court  on 
April  29.  2002.  Under  the  consent 
decree,  Conoco  Denver  Refinerv's  fluid 


catalytic  cracking  unit  (FCCU)  is 
required  to  comply  with  a  New  Source 
Performance  Standard  (NSPS),  subpart  J, 
emissions  limit  for  PM  of  1  pound  per 
1000  pounds  of  coke  burned  by  no  later 
than  June  30,  2006.  This  restriction  will 
limit  Conoco  to  approximately  67  tons 
per  year  of  primary  PMio,  which  is  far 
less  than  the  1233  tons  per  year  which 
Colorado  used  to  re-model  Conoco's 
emissions  and  less  than  the  185  tons  per 
year  Colorado  used  in  the  maintenance 
plan;  this  new  limit  will  more  than 
offset  the  0.3  [ig/m^  increase  that 
Colorado  projected  based  on  the  1233 
tons  per  year  value  and  that  would  have 
affected  the  year  2015  "safety  margin" 
allocation  for  mobile  sources.  Because  it 
is  based  on  an  NSPS  requirement,  this 
new  PM  limit  at  Conoco  will  be 
permanent. 

II.  Summary  of  Public  Comments  and 
EPA's  Responses 

(1 )  Comment:  One  commentor 
expressed  concern  that  it  was  unclear 
whether  the  commitment  that  Colorado 
has  made  in  the  PMio  maintenance  plan 
to  revise  the  maintenance 
demonstration  using  the  new  mobile 
source  emissions  model  (MOBILE6)  is 
enforceable.  The  commentor  believes 
that  it  is  important  that  mobile  source 
modeling  uses  MOBILE6  when  emission 
reduction  credits  are  taken  for  the 
federal  Tier  II  emission  standards  and 
pointed  out  that  EPA  has  acknowledged 
that  Tier  II  assumptions  may  not  be  as 
accurate  when  MOBILE5  is  used  instead 
of  M0BILE6. 

Response:  Colorado's  conunitment 
was  adopted  through  Colorado's  SIP 
process  and  is  part  of  the  maintenance 
plan.  With  the  effective  date  of  this  final 
action,  this  commitment  will  be  an 
enforceable  part  of  Colorado's  SIP.  In 
addition,  the  SIP  doesn't  take  credit  for 
the  Tier  II  progcam  until  2004,  and  we 
expect  Colorado  to  have  fulfilled  their 
commitment  to  revise  the  maintenance 
plan  using  MOBILE6  by  that  time. 

(2)  Comment:  One  commentor 
expressed  concern  that  the  recent  EPA 
announcement  of  future  revisions  to  the 
new  source  review  (NSR)  program  may 
have  implications  for  this  redesignation 
and  maintenance  plan.  The  commentor 
also  stated  that  in  taking  final  action  on 
the  Denver  PMio  redesignation  and 
maintenance  plan,  we  should  clarify 
that  any  SIP  revision  implementing  the 
federal  NSR  changes  must  analyze  the 
suite  of  air  quality  implications 
associated  with  such  changes. 

Response:  To  the  extent  these 
comments  on  the  possible  NSR  program 
revisions  pertain  to  NSR  under  Part  D  of 
the  CAA,  they  are  irrelevant  to  the 
Denver  PMio  redesignation  because  the 


area  vdll  be  subject  to  the  prevention  of 
significant  deterioration  requirements 
(PSD)  under  Part  C  of  the  Clean  Air  Act 
upon  redesignation  to  attainment.  The 
Denver  PMio  maintenance  plan  is 
premised  upon  PSD  applying  to  the  area 
rather  than  the  NSR  requirements  under 
Part  D  of  the  Act.  To  the  extent  the 
comments  pertain  to  PSD,  EPA  has  not 
yet  taken  final  action  regarding  the 
changes  to  the  NSR  program;  thus,  the 
effect  of  any  possible  changes  to  the 
PSD  program  is  speculative. 
Furthermore,  Colorado's  existing  PSD 
regulations  will  remain  part  of  the  SIP 
until  EPA  approves  a  change  to  those 
regulations  following  notice  and 
comment  rulemaking.  Thus,  if  EPA  were 
to  take  final  action  on  changes  to  the 
PSD  program,  Colorado  would  then 
have  to  revise  their  State  PSD 
regulations  and  submit  those  revisions 
to  us  for  approval.  Any  PSD  program 
change  that  would  affect  Denver's 
continued  maintenance  of  the  PMm 
standard,  or  any  other  NAAQS,  would 
be  evaluated  at  that  time. 

(3)  Comment:  One  commentor  asked 
why  there  were  significant  and 
inexplicable  differences  between  the 
onroad  NOx  mobile  source  emissions 
budgets  in  the  ozone  maintenance  plan 
emd  the  PMio  maintenance  plan.  The 
commentor  noted  that  the  differences 
between  the  NOx  budgets  in  the  ozone 
maintenance  plan  and  the  NOx  budgets 
in  the  PMio  maintenance  plan  may  be 
based  on  seasonality.   . 

Response:  The  commentor  is  correct 
in  pointing  out  that  one  reason  for  the 
difference  between  the  NOx  emission 
inventories  in  the  PMio  maintenance 
plan  and  the  ozone  maintenance  plan  is 
that  the  ozone  plan  uses  a  summertime 
inventory,  whereas  the  PMih 
maintenance  plan  uses  a  wintertime 
inventory.  Aside  from  this  seasonal 
variation,  we  believe  that  the  differences 
between  the  NOx  emissions  in  the  two 
maintenance  plans  result  from  the 
following:  (1)  While  the  nonattainment 
areas  for  both  pollutants  were  the  same, 
the  emissions  inventory  domains  differ. 
The  ozone  emissions  inventory  includes 
the  entire  nonattainment  area  while  the 
PMio  maintenance  plan  covers  a  smaller 
area  than  the  actual  nonattainment  area, 
although  all  areas  with  the  expected 
maximum  PMio  concentrations  are 
included  in  the  domain;  (2)  The  PMio 
maintenance  plan  takes  emission 
reduction  credit  from  EPA's  Tier  2 
Motor  Vehicle  Emissions  Standards  and 
Gasoline  Sulfur  Control  Requirements, 
which  take  effect  in  2004,  and  EPA's 
Heavy  Duty  Engines  and  Vehicle 
Standards  and  Highway  Diesel  Sulfur 
Control  Requirements,  which  take  effect 
in  2007.  The  ozone  maintenance  plan 


does  not  take  emission  reduction  credit 
from  these  control  programs;  (3)  The 
vehicle  miles  traveled  (VMT)  is  higher 
in  the  summertime  versus  the 
wintertime;  and  (4)  The  mobile  source 
emission  modeling  inputs  for  the  ozone 
plan  came  from  the  Denver  Regional 
Council  of  Government's  (DRCOG)  1999 
through  2004  Transportation 
Improvement  Program  (TIP)  while  the 
modeling  inputs  for  the  PMio 
maintenance  plan  are  based  on 
DRCOG's  more  recent  2001  through 
2006  TIP.  We  believe  that  the  difference 
in  the  NOx  inventories  between  the 
ozone  and  PMio  maintenance  plans  is 
reasonable  and  that  these  numbers  are 
accurate. 

m.  Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735,  October  4, 1993),  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  For 
this  reason,  this  action  is  also  not 
subject  to  Executive  Order  13211, 
"Actions  Concerning  RegiUations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001).  This  action  merely  approves 
state  law  as  meeting  Federal 
requirements  and  imposes  no  additional 
requirements  beyond  those  imposed  by 
state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  imder  the  Regulatory  Flexibility 
Act  (5  U.S.C.  601  et  seq.).  Because  this 
rule  approves  pre-existing  requirements 
under  state  law  and  does  not  impose 
any  additional  enforceable  duty  beyond 
that  required  by  state  law,  it  does  not 
contain  any  imiunded  mandate  or 
significantly  or  uniquely  affect  small 
governments,  as  described  in  the 
Unfunded  Mandates  Reform  Act  of  1995 
(Pub.  L.  104-4). 

This  rule  also  does  not  have  tribal 
implications  because  it  v\rill  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249,  November  9,  2000).  This 
action  also  does  not  have  Federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132  (64  FR  43255, 
August  10, 1999).  This  action  merely 


approves  a  state  rule  implementing  a 
Federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Glean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Enviromnental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23,  1997), 
because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Glean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  State  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.). 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  A  major  rule 
caimot  take  effect  until  60  days  after  it 
is  published  in  the  Federal  Register. 
This  action  is  not  a  "major  rule"  as 
defined  by  5  U.S.C.  804(2). 

Under  section  307(b)(1)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  15, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 


enforce  its  requirements.  [See  section 
307(b)(2).) 

List  of  Subiects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control.  Incorporation  by 
reference.  Intergovernmental  relations. 
Particulate  matter.  Reporting  and 
recordkeeping  requirements. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control. 

Dated:  August  9.  2002. 
Christine  Todd  Whitman, 

EPA  Administrator. 

Chapter  I,  title  40.  parts  52  and  81  of 
the  Code  of  Federal  Regulations  is 
amended  as  follows: 

PART  52— [AMENDED] 

1.  The  authority  citation  for  Part  52 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

Subpart  G— Colorado 

2.  Section  52.320  is  amended  by 
adding  paragraph  (c)(95)  to  read  as 
follows: 

§52.320    Identification  of  plan. 

***** 

(c)*  *  * 

(95)  On  luly  30,  2001,  the  State  of 
Colorado  submitted  a  maintenance  plan 
for  the  Denver  PMio  nonattainment  area 
and  requested  that  the  area  be 
redesignated  to  attainment  for  the  PMio 
National  Ambient  Air  Quality 
Standards.  The  maintenance  plan 
deletes  from  the  SIP  Regulation  No.  12, 
"Diesel  Inspection/Maintenance 
Program"  and  permits  for  six  stationary 
sources  incorporated  by  reference  in 
paragraphs  (c)(91)(i)(A)  and  (c)(82)(i)(E) 
through  (J),  of  this  section  respectively. 
In  conjunction  with  the  maintenance 
plan,  Colorado  revised  previously 
approved  regulations  and  requirements 
to  control  particulate  matter  (Regulation 
No.  1  and  Regulation  No.  16.)  Among 
other  changes,  the  revision  to 
Regulation  No.  1  includes  the  deletion 
of  section  VII. B  of  Regulation  No.  1  from 
the  SIP.  Among  other  changes,  the 
revision  to  Regulation  No.  16  includes 
the  deletion  of  sections  III  and  IV  of 
Regulation  No.  16  from  the  SIP.  The 
redesignation  request,  maintenance 
plan,  and  revisions  to  Regulations  Nos. 
1  and  16  satisfy  all  applicable 
requirements  of  the  Clean  Air  Act. 

(i)  Incorporation  by  reference. 

(A)  Section  VH  and  VIU.A  of 
Regulation  No.  1,  "Emission  Control  for 


UMI 
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Particulates,  Smokes,  Carbon  Monoxide, 
&  Sulfur  Oxides."  5  CCR  1001-3,  as 
adopted  August  16,  2001  and  effective 
September  30,  2001.  (See  paragraph 
(c)(95){ii)(I)  of  this  section  regarding 
clerical  error  in  section  VIII. A  of 
Regulation  No.  1.) 

(B)  Sections  I  and  II,  Regulation  No. 
16,  "Street  Sanding  Emissions,"  5  CCR 
1001-18,  as  adopted  April  19,  2001, 
effective  June  30,  2001. 

(ii)  Additional  material. 

(A)  Letter  dated  September  5,  2001 
from  Casey  Shpall,  Colorado  Office  of 
the  Attorney  General  to  Cindy 
Rosenberg,  EPA  Region  8,  clarifying  that 
public  notice  was  given  of  the  proposed 
changes  and  transmitting  the 
appropriate  documentation. 

(B)  Fax  dated  September  6,  2001  from 
Doug  Lempke,  Colorado  Department  of 
Public  Health  and  Environment,  to 
Cindy  Rosenberg,  EPA  Region  8, 
submitting  Colorado  Attorney  General's 
opinion  concerning  revisions  to 
Regulatidn  No.  16. 

(C)  Letter  dated  September  10,  2001 
from  Kevin  Briggs,  Colorado  Department 
of  Public  Health  and  Environment,  to 
Kevin  Golden.  EPA  Region  8, 
transmitting  model  input  files  for 
maintenance  demonstration. 

(D)  Letter  dated  September  13,  2001 
from  Casey  Shpall,  Colorado  Office  of 
the  Attorney  General  to  Cindy 
Rosenberg,  EPA  Region  8,  explaining 
that  an  error  occurred  in  the  publication 
of  Colorado  Regulation  No.  1. 

(E)  Letter  dated  November  27.  2001 
from  M&rgie  Perkins,  Colorado 


Department  of  Public  Health  and 
Enviroimient,  to  Richard  Long,  EPA 
Region  8,  transmitting  the  justification 
for  the  revised  street  sweeping  credits 
used  in  the  PMio  maintenance  plan. 

(F)  Letter  dated  April  5,  2002  from 
Margie  Perkins,  Colorado  Department  of 
Public  Health  and  Environment,  to 
Richard  Long,  EPA  Region  8, 
transmitting  a  supplement  to  the 
Technical  Support  Documentation 
correcting  the  emission  rates  used  in  the 
PMio  maintenance  plan  for  Conoco  and 
Ultramar  Diamond  Shamrock. 

(G)  Complaint  and  Consent  Decree  in 
United  States  v.  Conoco  Inc.,  entered  by 
the  United  States  District  Court  for  the 
Southern  District  of  Texas  on  April  29, 
2002. 

(H)  July  31,  2002  memorandum  from 
Cindy  Rosenberg,  EPA  Region  8,  to  the 
Denver  PMio  Redesignation  and 
Maintenance  Plan  Docket,  regarding  the 
August  16,  2001  version  of  Regulation 
No.  1,  "Emission  Control  for 
Particulates,  Smokes,  Carbon  Monoxide, 
&  Sulfur  Oxides." 

(I)  Letter  dated  July  31,  2002  from 
Frank  R.  Johnson,  Assistant  Attorney 
General,  Colorado  Department  of  Law, 
to  Jonah  Staller,  EPA  Region  8, 
explaining  a  clerical  error  in  the  version 
of  Regulation  No.  1  referenced  in 
paragraph  (c)(95)(i)(A)  of  this  section, 
assuring  the  continued  enforceability  of 
section  VIII.A  of  Regulation  No.  1 
regardless  of  the  air  quality 
classification  of  the  Denver  area,  and 

Colorado— PM-10 


indicating  that  the  clerical  error  will  be 
promptly  remedied. 

***** 

3.  Section  52.332  is  amended  by 
adding  paragraph  (1)  to  read  as  follows: 

§52.332    Control  strategy:  Particulate 
matter. 

***** 

(1)  On  July  30,  2001,  the  State  of 
Colorado  submitted  a  maintenance  plan 
for  the  Denver  PMio  nonattaiiunent  area 
("PM-10  Redesignation  Request  and 
Maintenance  Plan  For  the  Denver 
Metropolitan  Area,"  Chapter  4: 
"Maintenance  Plan,"  adopted  April  19, 
2001  by  the  Colorado  Air  Quality 
Control  Conunission  and  effective  April 
19,  2001)  and  requested  that  the  area  be 
redesignated  to  attairunent  for  the  PMio 
National  Ambient  Air  Quality 
Standards.  The  redesignation  request 
and  maintenance  plan  satisfy  all 
applicable  requirements  of  the  Clean  Air 
Act. 

PART  81— [AMENDED] 

1.  The  authority  citation  for  part  81 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401  et  seq. 

2.  In  §  81.306,  the  table  entitled 
"Colorado — PM-10"  is  amended  by 
revising  the  entry  under  Adams,  Denver, 
and  Boulder  Counties  for  the  "Denver 
Metropolitan  area"  to  read  as  follows: 

§81.306    Colorado. 

***** 


Designated  area 


Designation 


Classification 


Date 


Type 


Date 


Type 


Adams,  Denver,  and  Boulder  Counties 

Denver  Metropolitan  area  Octot)er  16,  2002 

All  of  Denver,  Jefferson,  and  Douglas  Coun- 
ties, Boulder  County  (excluding  the  Rocky 
Mountain  National  Park)  and  tlie  Colorado 
autornobile  inspection  and  readjustment  pro- 
gram portions  of  Adams  and  Arapahoe 
Counties. 

•  I  •  *  « 


Attainment. 


I 
58340        Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Rules  and  Regulations        58339 


(PR  Doc.  02-23380  Filed  9-13-02;  8:45  am] 
BlUJNa  CODE  6560-SO-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7271-1] 

Approval  of  the  Clean  Air  Act,  Section 
112(1),  Authority  for  Hazardous  Air 
Pollutants:  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities:  Commonwealth  of 
Massachuaetts  Dspartment  of 
Environmental  Protection 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Direct  final  rule. 

summary:  Piu-suant  to  section  112(1)  of 
the  Clean  Air  Act  (CAA).  the 
Massachusetts  Department  of 
Environmental  Protection  submitted  a 
request  for  approval  to  implement  and 
enforce  310  CMR  70.01-04 
Environmental  Results  Program  (ERP) 
Certification  and  310  CMR  7.26(10)-(16) 
Perchloroethylene  Air  Emissions 
Standards  for  Dry  Cleaning  Facilities  in 
place  of  National  Emissions  Standard 
for  Hazardous  Air  Pollutants  (NESHAP) 
for  Perchloroethylene  Dry  Cleaning 
Facilities  as  it  applies  to  area  sources. 
EPA  has  reviewed  this  request  and 
foxmd  that  it  satisfies  the  requirements 
necessary  to  qualify  for  approval.  Thus, 
EPA  is  hereby  granting  the 
Massachusetts  Department  of 
Environmental  Protection  the  authority 
to  implement  and  enforce  its 
perchloroethylene  air  emissions 
regulation  in  place  of  the  Federal  dry 
cleaning  NESHAP  for  area  soiut:es.  This 
approval  makes  the  Massachusetts 
Department  of  Enviroimiental  Protection 
rule  federally  enforceable  and  reduces 
the  burden  on  area  sources  within  the 
state  of  Massachusetts  as  that  they  will 
only  have  one  rule  with  which  they 
must  comply.  Major  sources  remain 
subject  to  the  Federal  dry  cleaning 
NESHAP. 

DATES:  This  action  will  be  effective 
November  15,  2002,  unless  EPA  receives 
relevant  adverse  comments  by  October 
16,  2002.  If  EPA  receives  such 
comments,  then  it  will  publish  a  timely 
withdrawal  in  the  Federal  Register 
informing  the  public  that  this  direct 
final  rule  will  not  take  effect.  The 
incorporation  by  reference  of  certain 
publications  listed  in  the  regvdations  is 
approved  by  the  Director  of  the  Federal 
Register  as  of  November  15,  2002. 


ADDRESSES:  Written  comments  should 
be  mailed  concurrentiy  to  the  addresses 
below:  Steven  Rapp,  Oiief,  Air  Permits, 
Toxics  and  Indoor  Programs  Unit  (CAP), 
U.S.  Enviroiunental  Protection  Agency, 
Region  I,  One  Congress  Street,  Suite 
1100,  Boston,  MA  02114.  Steven 
DeGabriele,  Director,  Business 
Compliance  Division,  Massachusetts 
Department  of  Environmental 
Protection,  One  Winter  Street,  Boston, 
MA  02108.  Copies  of  the  requests  for 
approval  are  available  for  public 
inspection  at  EPA's  Region  I  Office,  Air 
Permits,  Toxics,  and  Indoor  Programs 
Unit,  during  normal  business  hours. 
FOR  FURTHER  INFORMATION  CONTACT: 
MaryBeth  Smuts,  Air  Permits,  Toxics, 
and  Indoor  Programs  Unit,  U.S.  EPA 
Region  I,  One  Congress  St.,  Suite  1100 
(CAP),  Boston,  MA  02114,  (617)  918- 
1512. 

SUPPLEMENTARY  INFORMATION:  This 
Supplementary  Information  is  organized 
as  follows: 

I.  Background  and  Purpose 

II.  EPA  Evaluation  of  Differences  Between  the 

State  and  the  Federal  Regulations 

A.  What  Major  Differences  Between  the 
Massachusetts  Department  of 
Environmental  Protection's  Dry  Cleaning 
Rule  and  the  Dry  Cleaning  NESHAP 
Were  Selected  for  Explanations? 

1.  How  Does  the  Applicability  of  Sources 
Differ? 

2.  Are  There  Differences  in  the  CompHance 
Dates? 

3.  What  Are  the  Differences  in 
Temperature  Requirements  for 
Refrigerated  Condensers? 

4.  How  Do  the  Work  Practice  Standards 
Differ? 

5.  What  Are  the  Requirement  Differences 
in  Compliance  Certifications? 

6.  Do  the  Record  Retention  Requirements 
Differ? 

B.  What  Is  EPA's  Action  Regarding  the  MA 
DEP  Rule? 

C.  When  Did  the  Massachusetts 
Department  of  Environmental 
Protection's  Authorities  To  Implement 
and  Enforce  Section  112  Standards 
Become  Effective? 

III.  Opportunity  for  Public  Comments 

IV.  Summary  of  EPA's  Action 

V.  Administrative  Requirements 

I.  Background  and  Purpose 

Under  CAA  section  112(1),  EPA  may 
approve  state  or  local  rules  or  programs 
to  be  Implemented  and  enforced  in 
place  of  certain  otherwise  applicable 
Federal  rules,  emissions  standards,  or 
requirements.  The  Federal  regulations 
governing  EPA's  approval  of  state  and 
local  rules  or  programs  under  section 
112(1)  are  located  at  40  CFR  part  63, 
subpart  E  (see  58  FR  62262,  November 
26,  1993)  and  the  subsequently 
amended  regulations  (see  65  FR  55810, 
September  14,  2000).  Under  these 


regulations,  a  state  air  pollution  control 
agency  has  the  option  to  request  EPA's 
approval  to  substitute  a  state  rule  for  the 
applicable  Federal  rule  (e.g.  the  Federal 
National  Emission  Standards  for 
Hazardous  Air  Pollutants  (NESHAP)). 
Upon  approval,  the  state  agency  is  given 
the  authority  to  implement  and  enforce 
its  rule  in  place  of  the  NESHAP. 

This  "rule  substitution"  option 
requires  EPA  to  "make  a  detailed  and 
thorough  evaluation  of  the  State's 
submittal  to  ensure  that  it  meets  the 
stringency  and  other  requirements"  of 
40  CFR  63.93  (see  58  FR  62274).  A  rule 
will  be  approved  if  EPA  finds:  (1)  The 
State,  local  and  territorial  agencies  and 
Indian  tribes  (S/IVT)  are  "no  less 
stringent"  than  the  corresponding 
Federal  regulation,  (2)  adequate 
authorities  exist,  (3)  the  schedule  for 
implementation  and  compliance  is  "no 
less  stringent",  and  (4)  the  S/L/T 
program  is  otherwise  in  compliance 
with  Federal  guidance. 

On  September  22, 1993,  the 
Environmental  Protection  Agency  (EPA) 
promulgated  the  NESHAP  for 
perchloroethylene  dry  cleaning  facilities 
(see  58  FR  49354),  which  has  been 
codified  in  40  CFR  part  63,  subpart  M, 
"National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities"  (dry  cleaning  NESHAP).  On 
October  24,  2001,  EPA  received 
Massachusetts  Department  of 
Environmental  Protection's  (MA  DEP) 
request  to  implement  and  enforce  its 
310  CMR  7.26(10H16) 
Perchloroethylene  Air  Emissions 
Standards  for  Dry  Cleaning  Facilities 
and  310  CMR  70.01-04  Enviroiunental 
Results  Program  (ERP)  Certification 
known  as  the  "ERP  for  dry  cleaning 
facilities  in  lieu  of  the  dry  cleaning 
NESHAP  rule.  MA  DEP's  request  for 
approval  was  submitted  piusuant  to  the 
provisions  of  40  CFR  part  63,  subpart  E 
and  was  found  to  be  complete  on 
January  8,  2002. 

The  ERP  is  a  multimedia  compliance 
program  which  requires  self 
certification  regarding  air,  water  and 
hazardous  waste  requirements  while 
providing  extensive  compliance 
assistance  to  dry  cleaners  through 
training  programs  and  workbooks. 
Inspections  and  enforcement  are  part  of 
the  air  program.  Only  the  air  portion  of 
the  ERP  for  dry  cleaning  facilities  is 
evaluated  by  this  EPA  action. 


Federal  Register/Vol.  67,  No.  179/Monday,  September  16,  2002 /Rules  and  Regulations        58341 


58340        Federal  Register /Vol.  67,  No.  179 /Monday.  September  16,  2002 /Rules  and  Regulations 


n.  EPA's  Evaluation  of  Differences 
Between  the  State  and  Federal 
Regulations 

A.  What  Major  Differences  Between  the 
MA  DEP  Perchloroethylene  Air 
Emissions  Standards  for  Dry  Cleaning 
Facilities  and  Certification  Program 
Regulations  and  the  Dry  Cleaning 
NESHAP  Were  Selected  for 
Explanations? 

The  MA  DEP's  dry  cleaning  and 
certification  program  rules  differ  in 
several  ways  from  the  Federal  dry 
cleaning  NESHAP.  Most  of  these 
differences  make  the  MA  DEP  dry 
cleaning  regulations  more  stringent  than 
the  Federal  NESHAP.  However,  some  of 
the  provisions  of  the  State's  dry 
cleaning  regulations  require  further 
clarification  to  explain  how  they  are  no 
less  stringent  than  the  Federal  dry 
cleaning  NESHAP. 

In  a  letter  and  supplemental  matericil 
dated  October  22,  2001,  the  MA  DEP 
submitted  its  application  for 
substitution  of  its  dry  cleaning  rules 
with  an  equivalency  demonstration 
table,  narrative,  and  a  siunmary  of  its 
enforcement  and  compliance  measures 
under  its  Enviromnental  Results 
Program.  Extracts  of  the  equivalency 
table  and  narrative  are  presented  here  to 
provide  explanation  that  provisions  in 
the  Massachusetts  rules  are  no  less 
stringent  than  the  Federal  dry  cleaning 
NESHAPS.  The  places  where  the 
Massachusetts  rules  are  identical  are  not 
cited  in  this  section.  The  state  provided 
a  smnmary  of  the  status  of  its 
enforcement  and  compliance  program 
for  dry  cleaners  as  well  as  its  training 
and  outreach  program  for  dry  cleaners. 
This  additional  information  is  available 
upon  request  or  for  public  inspection  at 
EPA's  Region  I  Office  at  the  address 
listed  above. 

1.  How  Does  the  Applicability  of 
Sources  Differ? 

In  40  CFR  63.320(g),  the  Federal 
NESHAP  classifies  dry  cleaning  sources 
as  major  sources  based  on  either  annual 
perchloroethylene  (perc)  emissions  or 
annual  perc  consumption.  Major 
sources  are  those  sources  with  either  10 
tons  per  year  perc  emissions  or  perc 
consumption  greater  than  8000  liters 
(2100  gallons)  for  dry-to-dry  machines 
or  greater  than  6800  Uters  (1800  gallons) 
for  transfer  or  transfer  and  dry-to-dry 
maphines.  These  major  sources  will 
remain  subject  to  the  Federal  dry 
cleaning  NESHAPS. 

Under  40  CFR  63.320(d)  and  (e),  the 
Federal  NESHAP  provides  partial 
exemptions  for  certain  area  sources 
based  on  perc  consumption.  Depending 
on  the  types  of  dry  cleaning  equipment 


at  the  area  sources,  exemption 
thresholds  are  140  or  200  gallons  of  perc 
per  year.  Additionally,  both  the  Federal 
NESHAP  and  the  ERP  exempt  coin- 
operated  machines.  The  MA  DEP 
applicability  provisions  for  dry  cleaners 
as  established  in  310  CMR,  7.26  (10)- 
(16)  and  the  certification  requirements 
of  310  CMR  70.00  do  not  provide  partial 
exemptions  for  area  sources  based  on 
consiunption  of  perc.  Therefore,  the  full 
ERP  applies  to  more  area  sources  than 
the  area  source  provisions  of  the  Federal 
NESHAP. 

2.  Are  There  Differences  in  the 
Compliance  Dates? 

The  Federal  regulations  required 
compliance  by  September  22,  1993  or 
immediately  upon  startup.  The  MA  DEP 
regulations  provide  that  the  compliance 
date  begins  at  promulgation  of  the  rules 
or  at  start  up  of  new  cfiy  cleaners  in 
310CMR  7.26  (10)(b).  The  state 
compliance  dates  have  been  passed 
because  the  state  regulations  have  been 
in  place  since  1997.  Hence  for  this 
rulemaking,  the  compliance  dates  are 
identical  to  Federal  requirements. 

3.  What  Are  the  Differences  in 
Temperature  Requirements  for 
Refrigerated  Condensers? 

In  40  CFR  63.322(a)  and  63.323(a)(1), 
there  are  Federal  requirements  for 
operating  and  maintaining  refrigerated 
condensers  on  a  dry-to-dry  machine, 
dryer,  or  reclaimer.  Similar 
requirements  for  washers  are  in  40  CFR 
63.322(f)  and  63.323(a)(2).  Federal  rules 
require  a  sensor  to  monitor  its  gas 
stream  to  determine  if  it  is  equal  to  or 
less  than  45  °F.  The  ERP  has  an 
identical  monitoring  provision.  In 
addition,  the  ERP  includes  in  the 
operation  and  maintenance 
requirements  a  temperature  limit  that 
makes  the  standard  clearer.  See  310 
CMR  7.26(13)(c)  and  (d). 

4.  How  Do  the  Work  Practice  Standards 
Differ? 

In  40  CFR  63.322(k),  there  is  a  Federal 
work  practice  requirement  for  leak 
detection  of  large  area  sources  and 
biweekly  leak  detection  for  small  area 
sources.  In  the  MA  DEP  regulations, 
there  is  no  distinction  between  large  or 
small  area  sources.  Leak  detection  is 
required  weekly  for  all  sources  and  the 
use  of  a  leak  detection  device  is 
required  in  contrast  to  the  Federal 
requirement  that  relied  on  perceptible 
detection  of  leaks.  The  MA  DEP 
requirements  are  more  stringent  in 
requiring  a  measiuing  device  rather  than 
just  the  senses.  Further,  if  perceptible 
leaks  are  detected,  the  Federal 
regulation  40  CFR  63.322,  requires  that 


all  leaks  be  repaired.  The  MA  DEP 
requirements  regulates  that  both 
perceptible  leaks  and  leaks  detected  by 
monitoring  devices  be  repaired. 

5.  What  Are  the  Requirement 
Differences  in  Compliance 
Certifications? 

The  Federal  NESHAP  requires  the 
owner  or  operator  of  a  dry  cleaning 
facility  constructed  or  reconstructed 
after  September  22, 1993,  to  file  a 
compliance  certification  notification 
within  30  days  of  startup.  See  40  CFR 
63.320(b)  and  63.324(b).  This 
certification  is  a  one  time  only 
requirement  for  the  Federal  standard. 
The  MA  DEP  requirements  require  not 
only  an  initial  compliance  certification 
within  60  days  of  start  up  but  also  an 
additional  annual  certification  of 
compliance  for  area  source  dry  cleaners. 
This  aimual  self  certification 
requirement  of  the  ERP  is  more  stringent 
than  the  Federal  requirements.  While 
the  initial  compliance  certification  for  a 
new  source  may  be  filed  up  to  30  days 
later  than  under  the  Federal  NESHAP, 
on  balance  the  compliance  certification 
requirements  of  the  ERP  are  at  least  as 
stringent  as  the  Federal  NESHAP.  EPA 
notes  that  new  sources  must  be  in 
compliance  with  the  control 
requirements  upon  start-up  under  both 
rules. 

6.  Does  the  Record  Retention 
Requirement  Differ? 

In  40  CFR  63.324(d),  the  Federal 
requirement  for  retaining  records  of 
perchloroethylene  purchases  is  five 
years  on-site.  The  MA  DEP  provisions 
require  record  retention  for  a  three  year 
period.  Although  there  is  a  difference  in 
the  record  retention  time,  EPA  does  not 
consider  the  ERP  to  be,  on  balance,  less 
stringent  given  the  ERP  annual 
certification  requirements.  The  MA  DEP 
provisions  impose  an  annual 
certification  requirement  on  all  dry 
cleaners,  which  does  not  exist  under  the 
Federal  requirements.  Upder  the  MA 
DEP  provisions,  a  respmisible  official 
must  sign  the  certification  form, 
certifying  imder  pename^of  perjury  that 
the  facility  is  in  compliailce  with  all 
requirements.  By  requiring  annual 
certification,  the  MA  DEP  can  maintain 
a  dry  cleaner  database  containing 
historical  and  ciurent  information,  and 
measiue  environmental  performance, 
which  meets  the  needs  of  the 
recordkeeping  requirements. 

B.  What  Is  EPA's  Action  Regarding  the 
MA  ERP  for  Dry  Cleaning  Facilities? 

After  reviewing  the  request  for 
approval  of  the  Massachusetts 
Department  of  Enviroiunental  Protection 
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Enviroiunental  Results  Program 
Certification  and  Perchloroethylene  Air 
Emissions  Standards  for  Dry  Cleaning 
Facilities,  EPA  has  determined  that  this 
request  meets  all  of  the  requirements 
necessary  to  qualify  for  approval  under 
CAA  section  112(1)  and  40  CFR  63.91 
and  63.93.  EPA  has  determined  that  the 
MA  DEP's  dry  cleaning  rule  is 
equivalent  to  or  not  less  stringent  than 
the  Federal  dry  cleaning  NESHAP. 
Therefore,  EPA  hereby  approves  MA 
DEP  dry  cleaning  rules  to  be 
implemented  and  enforced  in  place  of 
the  Federal  dry  cleaning  NESHAP,  as  it 
applies  to  only  area  soiuces  in 
Massachusetts.  As  of  the  effective  date 
of  this  action,  MA  DEP'S  dry  cleaning 
rule  is  enforceable  by  the  EPA  and 
citizens  under  the  CAA.  Although  the 
MA  DEP  has  primary  implementation 
and  enforcement  responsibility,  EPA 
retains  the  right,  pursuant  to  CAA 
section  112(1)(7),  to  enforce  any 
applicable  emission  standard  or 
requirement  under  CAA,  section  112. 

C.  When  Did  the  Massachusetts 
Department  of  Environmental 
Protection's  Authorities  To  Implement 
and  Enforce  Section  112  Standards 
Become  Effective? 

Under  40  CFR  63.91(d),  the  MA  DEP 
must  demonstrate  that  it  meets  all  112(1) 
approval  criteria  and  imder  63.91(d)(3), 
final  Tide  V  program  approval  satisfies 
this  approval  criteria.  On  September  28, 
2001  EPA  granted  MA  DEP  final  Tide  V 
operating  permit  approval  which 
became  effective  November  27,  2001. 

m.  Opportunities  for  Public  Comments 

EPA  views  the  approval  of  the  MA 
DEP  request  to  use  its  ERP  for  dry 
cleaning  facilities  as  a  substitute  for  the 
Federal  dry  cleaning  NESHAP  as  a 
noncontroversial  action,  since  the  state 
program  has  been  in  operation  for 
several  years  and  is  more  stringent  then 
the  NESHAP.  EPA  anticipates  no 
adverse  comments.  Therefore,  EPA  is 
publishing  this  direct  final  nde  without 
prior  proposal.  However,  in  the 
proposed  rules  section  of  this  Federal 
Register  publication,  EPA  is  publishing 
a  separate  document  that  will  serve  as 
the  proposal  for  this  action  should 
relevant  adverse  comments  be  filed. 
This  action  will  be  effective  on 
November  15,  2002,  without  further- 
notice,  unless  EPA  receives  relevant 
adverse  comments  by  October  16,  2002. 

If  EPA  receives  such  comments,  then 
it  will  publish  a  timely  withdrawal  in 
the  Federal  Register  informing  the 
public  that  this  direct  final  rule  will  not 
take  effect.  All  public  conunents 
received  will  then  be  addressed  in  a 
subsequent  final  rule  based  on  the 


proposed  rule.  EPA  will  not  institute  a 
second  conunent  period  on  this  rule. 
Any  parties  interested  in  commenting 
shoidd  do  so  at  this  time.  If  no  such 
comments  are  received,  the  public  is 
advised  that  this  rule  will  be  effective 
on  November  15,  2002,  and  no  further 
action  will  be  taken  on  the  proposed 
rule. 

IV.  Summary  of  EPA's  Action 

Pursuant  to  section  112(1)  of  the  CAA 
and  40  CFR  63.91  and  63.93,  EPA  is 
approving  the  Massachusetts 
Department  of  Enviroiunental  Protection 
request  to  implement  and  enforce  its 
Regulations  310  CMR,  Sections  7.26 
(10)-(16)  Perchloroethylene  Air 
Emissions  Standards  for  Dry  Cleaning 
Facilities  and  Sections  70.01-04 
Environmental  Results  Program 
Certification  pertaining  to  dry  cleaning 
facilities  in  place  of  40  CFR  part  63, 
subpart  M,  National  Perchloroethylene 
Air  Emissions  Stsuidards  for  Dry 
Cleaning  Facilities,  as  it  applies  to  area 
sources.  This  approval  makes  the 
Massachusetts  Department  of 
Environmental  Protection  rules 
federally  enforceable  and  reduces  the 
burden  on  area  sources  within 
Massachusetts'  jurisdiction  such  that 
they,  only  have  one  rule  with  which  they 
must  comply.  Major  sources  remain 
subject  to  40  CFR  part  63,  subpart  M. 

V.  Administrative  Requirements 

A.  Executive  Orders  12866  and  13045 

The  Office  of  Management  and  Budget 
has  exempted  this  regulatory  action 
from  Executive  Order  12866,  entitied 
"Regulatory  Planning  and  Review." 
This  rule  is  not  subject  to  Executive 
Order  13045,  entitied,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks,"  because  it  is 
not  an  "economically  significant"  action 
under  Executive  Order  12866. 

B.  Executive  Order  13211 

This  rule  is  not  subject  to  Executive 
Order  13211,  "Actions  Concerning 
Regulations  That  Significantly  Affect 
Energy  Supply,  Distribution,  or  Use"  (66 
FR  28355  (May  22,  2001))  because  it  is 
not  a  significant  regulatory  action  imder 
Executive  Order  12866. 

C.  Executive  Order  13175 

Executive  Order  13175.  entitled 
"Consultation  and  Coordination  with 
Indian  Tribal  Goverrunents"  (65  FR 
67249,  November  6,  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
ttibal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 


Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  final  rule  does  not  have  tribal 
implications.  It  will  not  have  substantial 
direct  effects  on  tribal  governments,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
This  Federal  action  allows  the 
Conunonwealth  of  Massachusetts  to 
implement  an  equivalent  regulation  to 
replace  pre-existing  requirements  under 
Federal  law  and  does  not  have  tribal 
implications.  Thus,  Executive  Order 
13175  does  not  apply  to  this  rule. 

D.  Executive  Order  13132 

Executive  Order  13132,  entitied 
"Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  This  action 
simply  allows  Massachusetts  to 
implement  equivalent  alternative 
requirements  to  replace  a  Federal 
standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  Thus,  Executive  Order 
13132  does  not  apply  to  this  rule. 

E.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA). 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibilit\'  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 


I 
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Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small  not-for- 
profit  enterprises,  and  small 
governmental  entities  with  jurisdiction 
over  populations  of  less  than  50,000. 
This  final  rule  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because 
approvals  imder  40  CFR  63.93  do  not 
create  any  new  requirements,  but 
simply  allows  the  state  to  implement 
and  enforce  equivalent  requirements  in 
place  of  the  Federal  requirements  that 
EPA  is  already  imposing.  Therefore, 
because  this  approval  does  not  create 
any  new  requirements,  I  certify  that  this 
action  will  not  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities. 

F.  Unfunded  Mandates 

Under  section  202  of  the  Unfunded 
Mandates  Reform  Act  of  1995 
("Unfunded  Mandates  Act"),  signed 
into  law  on  March  22, 1995,  EPA  must 
prepare  a  budgetary  impact  statement  to 
accompany  any  proposed  or  final  rule 
that  includes  a  Federal  mandate  that 
may  result  in  estimated  annual  costs  to 
state,  local,  or  tribal  governments  in  the 
aggregate,  or  to  private  sector,  of  $100 
DuUion  or  more.  Under  section  205, 
EPA  must  select  the  most  cost-effective 
and  least  biu'densome  alternative  that 
achieves  the  objectives  of  the  rule  and 
is  consistent  with  statutory 
requirements.  Section  203  requires  EPA 
to  establish  a  plan  for  informing  and 
advising  any  small  governments  that 
may  be  significantly  or  uniquely 
impacted  by  the  rule. 

EPA  has  determined  that  the  approval 
action  promulgated  does  not  include  a 
Federal  mandate  that  may  result  in 
estimated  annual  costs  of  $100  million 
or  more  to  either  state,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector. 

This  Federal  action  allows 
Massachusetts  to  implement  equivalent 
alternative  requirements  to  replace  pre- 
existing requirements  under  Federal 
law,  and  imposes  no  new  requirements. 
Accordingly,  no  additional  costs  to 
state,  local,  or  tribal  governments,  or  to 
the  private  sector,  result  from  this 
action. 

G.  Submission  to  Congress  and  the 
Comptroller  General 

The  Congressional  Review  Act,  5 
U.S.C.  801  et  seq.,  as  added  by  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996,  generally  provides 
that  before  a  rule  may  take  effect,  the 


agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  Comptroller  General 
of  the  United  States.  EPA  will  submit  a 
report  containing  this  rule  and  other 
required  information  to  the  U.S.  Senate, 
the  U.S.  House  of  Representatives,  and 
the  Comptroller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  rule  is  not  a 
"major"  rule  as  defined  by  5  U.S.C. 
804(2). 

H.  National  Technology  Tmnsfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  ("NTTAA"),  Public  Law 
104-113,  section  12(d)  (15  U.S.C.  272 
note)  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  [e.g..  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus 
standards  bodies.  The  NTTAA  directs 
EPA  to  provide  Congress,  through  OMB, 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
action  does  not  involve  technical 
standards.  Therefore,  EPA  did  not 
consider  the  use  of  any  volimtary 
consensus  standards. 

/.  Petitions  for  Judicial  Review 

Under  section  307Cb)(l)  of  the  Clean 
Air  Act,  petitions  for  judicial  review  of 
this  action  must  be  filed  in  the  United 
States  Court  of  Appeals  for  the 
appropriate  circuit  by  November  15, 
2002.  Filing  a  petition  for 
reconsideration  by  the  Administrator  of 
this  final  rule  does  not  affect  the  finality 
of  this  rule  for  the  purposes  of  judicial 
review  nor  does  it  extend  the  time 
within  which  a  petition  for  judicial 
review  may  be  filed,  and  shall  not 
postpone  the  effectiveness  of  such  rule 
or  action.  This  action  may  not  be 
challenged  later  in  proceedings  to 
enforce  its  requirements  (see  section 
307(b)(2)). 

List  of  Subjects  in  40  CFR  Part  63 

Environmental  protection.  Air 
pollution  control.  Administrative 
practice  and  procedure.  Hazardous 
substances,  Incorporation  by  reference. 
Intergovernmental  relations,  Reporting 
and  record  keeping  requirements. 

Authority:  This  action  is  issued  under  the 
authority  of  section  112  of  the  Clean  Air  Act, 
as  amended,  42  U.S.C.  7412. 


Dated:  August  13,  200'-. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA-New  England. 

40  CFR  part  63  is  amended  as  follows: 
PART  6a-{AMENDED] 

1.  The  authority  citation  for  part  63 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq. 

2.  Section  63.14  is  amended  by 
adding  paragraph  (d)(4)  to  read  as 
follows: 

§63.14    Incorporations  by  reference. 

***** 

(d)  *  *  * 

(4)  Massachusetts  Regulations 
Applicable  to  Hazardous  Air  Pollutants 
(July  2002).  Incorporation  By  Reference 
approved  for  §  63.99(a)(21)(ii)  of  subpart 
E  of  this  part. 


Subpart  E— Approval  of  State 
Programs  and  Delegation  of  Federal 
Authorities 

3.  Section  63.99  is  amended  by 
adding  paragraph  (a)(21)  to  read  as 
follows: 

§63.99    Delegated  Federal  authorities. 

(a)  *  *  * 

(21)  Massachusetts. 

(i)  [Reserved] 

(ii)  Affected  area  sources  within 
Massachusetts  must  comply  with  the 
Massachusetts  Regulations  Applicable 
to  Hazardous  Air  Pollutants 
(incorporated  by  reference  as  specified 
in  §  63.14)  as  described  in  paragraph 
(a)(21)(ii)(A)  of  this  section: 

(A)  The  material  incorporated  in  the 
Massachusetts  Department  of 
Environmental  Protection  310  CMR  72.6 
and  310  CMR  70.01  pertaining  to  dry 
cleaning  facilities  in  the  Commonwealth 
of  Massachusetts  jurisdiction,  and  has 
been  approved  under  the  procedures  in 
§  63.93  to  be  implemented  and  enforced 
in  place  of  the  Federal  NESHAPs  for 
Perchloroethylene  Dry  Cleaning 
Facilities  (subpart  M  of  this  part)  for 
area  sources  only,  as  defined  in 

§  63.320(h). 

(B)  [Reserved] 

(FR  Doc.  02-23257  Filed  ^13-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Research  and  Special  Programs 
Administration 

49  CFR  Part  107 

[Doclcet  No.  RSPA-02-13328  (Hllft-208E)] 

RIN  2137-AD74 

Hazardous  Materials:  Miscellaneous 
Revisions  to  l^lstration 
Requirements 

agency:  Research  and  Special  Programs 
Administration  (RSPA),  DOT. 
ACTION:  Final  rule. 

SUMMARY:  RSPA  (we)  is  amending  its 
regulations  concerning  registration  of 
persons  who  transport  or  offer  for 
transportation  in  commerce  certain 
categories  and  quantities  of  hazardous 
materials.  We  are  adopting  the  North 
American  Industry  Classification 
System  (NAICS)  to  determine  whether 
an  entity  is  a  small  business,  consistent 
with  actions  taken  by  the  Small 
Business  Administration  (SB A).  We  are 
also  revising  the  requirements  to  permit 
registration  over  the  internet  and  to 
authorize  the  use  of  additional  credit 
cards  to  pay  the  registration  fee.  Other 
proposals  in  our  December  7,  2000, 
notice  of  proposed  rulemaking,  to 
temporarily  reduce  registration  fees  and 
charge  not-for-profit  organizations  the 
same  registration  fee  as  a  small 
business,  will  be  addressed  in  a  separate 
final  rule  after  enactment  of  the 
Department  of  Transportation 
appropriations  for  Fiscal  Year  2003,  as 
we  announced  in  our  March  14,  2002, 
notice  of  proposed  rulemaking  in  the 
Federal  Register. 
EFFECTIVE  DATE:  January  6,  2003. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
David  Donaldson,  Office  of  Hazardous 
Materials  Planning  and  Analysis,  (202) 
366-4484,  or  Ms.  Deborah  Boothe, 
Office  of  Hazardous  Materials 
Standards,  (202)  366-6553,  Research 
and  Special  Programs  Administration, 
U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

Since  1992,  RSPA  has  conducted  a 
national  registration  program  of  persons 
who  offer  for  transportation  or  transport 
hazardous  materials  in  intrastate, 
interstate,  or  foreign  commerce,  under 
the  mandate  in  49  U.S.C.  5108.  The 
purposes  of  the  registration  program  are 
to  (1)  gather  information  about  the 
transportation  of  hazardous  material 
and  (2)  fund  the  Hazardous  Materials 


Emergency  Preparedness  (HMEP)  grants 
program  which  supports  hazardous 
material  emergency  response  planning 
and  training  activities  by  States,  local 
governments,  and  Indian  tribes  and 
related  activities.  See  sections  5108(b), 
?116.  The  law  gives  RSPA  discretion  to 
require  additional  persons  to  register, 
beyond  those  offerors  and  transporters 
of  the  categories  and  quantities  of 
hazardous  materials  listed  in 
§  5108(a)(1),  and  to  set  the  annual 
registration  fee  between  $250  and 
$5,000.  See  sections  5108(a)(2), 
5108(g)(2)(A). 

Until  2000,  only  those  persons  who 
offer  or  transport  the  categories  and 
quantities  of  hazardous  materials  set 
forth  in  section  5108(a)(1)  were  required 
to  register,  and  the  annual  registration 
fee  was  set  at  the  minimum  level  of 
$250  (plus  a  processing  fee  of  $50).  In 
each  year  through  the  July  1, 1999-June 
30,  2000  registration  year,  the  total 
registration  fees  collected  by  RSPA 
amounted  to  less  than  one-half  of  the 
total  $14.3  million  intended  by  Congress 
for  training  and  planning  grants  and 
grant-related  activities. 

In  a  final  rule  published  in  the 
Federal  Register  on  February  14,  2000, 
RSPA  applied  the  requirement  to 
register  to  additional  persons,  and  we 
adopted  a  two-tiered  fee  under  which 
the  registration  fee  was  set  at  $275  for 
a  person  meeting  the  Small  Business 
Administration  (SBA)  criteria  for  a 
small  business,  and  $1,975  for  other 
persons  (plus  a  $25  processing  fee  in  all 
cases).  65  FR  7297.  However,  a  much 
greater  than  anticipated  number  of 
persons  have  paid  the  higher 
registration  fee  applicable  to  a  larger 
business,  and  RSPA  has  collected  more 
than  $21  million  each  registration  year 
starting  with  2000-2001.  Because 
Section  5108(g)(2)(C)  requires  RSPA  to 
adjust  the  registration  fee  "to  reflect  any 
unexpended  balance"  Ln  the  HMEP 
Fimd,  on  December  7,  2000,  we 
published  a  notice  of  proposed 
rulemaking  (NPRM)  under  Docket  No. 
RSPA-00-8439  (HM-208D)  proposing 
to:  (1)  Temporarily  lower  registration 
fees  for  all  registrants  for  six  registration 
years;  (2)  specify  that  a  not-for-profit 
organization  (regardless  of  its  size) 
would  pay  the  same  fee  as  a  small 
business;  (3)  replace  the  Standard 
Industrial  Classification  (SIC)  code 
system  with  the  North  American 
Industry  Classification  System  (NAICS), 
consistent  with  SBA  actions;  and,  (4) 
allow  payment  by  credit  cards  not 
previously  authorized. 

RSPA  has  delayed  taking  final  action 
on  the  proposals  in  the  December  7, 
2000,  NPRM  because  our  budget 
requests  to  Congress  for  FY  2002  and  FY 


2003  have  proposed  to  fund  a  portion  of 
RSPA's  hazardous  materials  safety 
program  from  excess  registration  fees 
[i.e.,  those  exceeding  the  $14.3  million 
specified  to  be  used  for  training  and 
planning  grants  and  grant-related 
activities).  See  the  status  documents  we 
published  in  the  Federal  Register  on 
May  2,  2001  (66  FR  22080),  and  March 
14,  2002  (67  FR  11456).  This  proposal 
was  not  adopted  by  Congress  in  the  FY 
2002  DOT  appropriations  and,  as  soon 
as  Congress  acts  on  the  FY  2003  budget 
request,  we  intend  to  take  appropriate 
action  on  the  proposals  to  temporarily 
reduce  registration  fees  and  charge  not- 
for-profit  organizations  the  same 
registration  fee  as  a  small  business.  In 
the  meantime,  however,  we  consider 
that  it  is  appropriate  to  adopt  those 
proposals  that  are  imrelated  to  reducing 
registration  fees. 

n.  Discussion  of  Comments  and 
Regulatory  Changes 

RSPA  received  19  written  comments 
to  the  NPRM  from  emergency  response 
organizations;  industry  associations 
representing  a  broad  spectrum  of 
businesses  that  offer  or  transport 
hazardous  materials;  and  individuals 
engaged  in  agricultiu-al  retailing, 
petroleum  distribution,  farming, 
convenience  store  operations,  and  all 
modes  of  transportation.  In  this  rule,  we 
discuss  only  the  comments  unrelated  to 
the  fee  reduction  proposals  in  the 
December  7,  2000,  NPRM. 

A.  SBA  Criteria  for  Definition  of  a  Small 
Business 

At  the  present  time,  the  "small 
business"  criteria  used  to  determine  the 
amount  of  the  registration  fees  are  foimd 
in  the  Standard  Industrial  Classification 
(SIC)  code  for  the  registrant's  primary 
industry  group.  These  codes  were 
adopted  and  used  by  SBA  until  two 
years  ago.  In  our  February  14,  2000, 
final  rule,  we  discussed  the  likelihood 
that  SBA  would  change  from  SIC  codes 
to  the  NAICS,  and  SBA's  estimation  that 
this  change  should  not  result  in  many 
instances  in  which  an  entity  would  lose 
its  status  as  a  small  business.  65  FR  at 
7304.  After  SBA  adopted  the  NAICS  in 
a  final  rule  published  on  May  15,  2000 
(65  FR  30836),  we  proposed  to  make  a 
similar  change  in  §  107.612. 

Commenters  supported  this  proposal. 
The  Petroleum  Marketers  Association  of 
America  (PMAA)  stated  that  RSPA 
should  join  other  "administrative 
agencies  [that]  have  begun  using  NAICS 
[which]  will  promote  uniformity 
throughout  the  regulations."  PMAA 
stated  that  there  would  be  "no 
detrimental  effect  on  our  members  in 
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changing  from  SIC  system  to  the 
NAICS." 

The  Agricultural  Retailers  Association 
(ARA)  "supports  the  change  with  the 
proviso  that  the  agency  include  NAICS 
information  in  all  future  registration 
correspondence  with  the  regulated 
community."  It  stated  that  "there 
remains  a  definite  lack  of  knowledge  of 
the  current  SIC  Code  system  among 
ARA's  members  and  the  changeover  to 
NAICS  will  only  further  cloud  the 
issue." 

The  Petroleum  Transportation  and 
Storage  Association  (PTSA)  stated  that; 

NAICS  is  a  far  more  useful  guideline  to 
determine  business  categories  and  size 
because  it  more  accurately  reflects  modern 
economic  activity  than  the  SIC  code.  The 
highly  specialized  economic  activity 
descriptions  in  NAICS  would  allow  shippers 
who  have  multiple  business  establishments 
to  more  easily  calculate  the  number  of 
employees  or  gross  receipt  thresholds  that 
determine  the  amount  of  the  annual 
registration  fee. 

Our  further  review  of  SIC  and  NAICS 
codes  confirms  our  earlier  conclusion 
that  very  few  entities  would  lose  status 
as  a  small  business.  Based  on  that 
review  and  the  comments  received  in 
response  to  the  NPRM,  we  are  adopting 
the  proposal  to  use  the  NAICS  for  size 
standards. 

A  list  of  size  criteria  by  NAICS  codes 
is  provided  on  the  SBA  Internet  site  at: 
h  ttp  J/www.sba  .gov/size/sizetable  .html. 

A  list  by  SIC  code  with  the 
corresponding  NAICS  code  and  size 
standard  is  provided  at:  http:// 
www.sba.gov/size/ 
SIC2NAICSmain.html. 

A  search  engine  for  the  SIC  and 
NAICS  systems  is  provided  by  the  SBA 
at  its  Internet  site  at:  https:// 
ewebl  .sba.gov/naics/ 
dspjiaicssearch2.cfin.  Additional 
information  on  NAICS,  including  tables 
showing  the  correspondences  between 
the  two  numbering  systems  is  provided 
at:  bttp://www.census.gov/epcd/www/ 
naics.htm}.  Registrants  unfamiliar  with 
NAICS  should  find  these  sites  useful  in 
determining  the  appropriate  code. 

B.  Registration  Over  the  Internet 

Within  a  few  months  after  issuing  the 
February  14,  2000,  final  rule,  we 
realized  that  we  should  allow  persons  to 
register  and  pay  the  registration  fee  over 
the  Internet,  even  though  the 
registration  procedures  contained  in  the 
regulations  do  not  specifically  discuss 
that  method.  We  are  amending 
§  107.616  to  specifically  permit  a  person 
to  use  the  Internet  to  submit  its 
registration  statement  and  pay  the 
registration  fee  with  a  credit  card  or  by 
other  means  of  electronic  payment. 


C.  Additional  Credit  Cards  Authorized        C.  Executive  Order  13175 


In  the  NPRM.  we  proposed  to 
authorize  persons  to  use  additional 
credit  cards  (besides  Visa  and 
MasterCard)  to  pay  registration  fees.  The 
only  commenter  on  this  proposal  was 
the  American  Trucking  Associations 
(ATA),  which  supported  the  "expanded 
payment  methods."  To  allow  greater 
flexibility,  we  are  providing  in 
§  107.616(b)  that  a  person  may  use  any 
"credit  card  or  other  electronic  means  of 
payment  acceptable  to  the  Department." 

in.  Rulemaking  Analysis  and  Notices 

A.  Executive  Order  12866  and  DOT 
Regulatory  Policies  and  Procedures 

This  final  rule  is  not  considered  a 
significant  regulatory  action  under 
section  3(f)  of  Executive  Order  12866. 
Therefore,  it  was  not  reviewed  by  the 
Office  of  Management  and  Budget 
(OMB),  and  a  regulatory  assessment  was 
not  required  for  OMB.  This  rule  is  not 
considered  significant  under  the 
Regulatory  Policies  and  Procedures  of 
the  Department  of  Transportation  (44  FR 
11034).  Due  to  minimal  economic 
impact  of  this  final  rule,  preparation  of 
a  regulatory  impact  analysis  or 
regulatory  evaluation  is  not  warranted. 

B.  Executive  Order  13132 

This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13132  ("Federalism").  The  registration 
requirements  do  not  impair  the  ability 
of  States,  local  governments,  or  Indian 
tribes  to  impose  their  own  fees  or 
registration  or  permit  requirements  on 
persons  who  offer  or  tremsport 
hazardous  materials  in  commerce.  RSPA 
encourages  States,  local  governments, 
and  Indian  tribes  to  adopt  and  enforce 
requirements  in  the  Hazardous 
Materials  Regulations  and  the  Federal 
registration  requirement,  in  order  to 
enhance  compliance  with  a  nationally 
uniform  set  of  regulations  on  the 
transportation  of  hazardous  materials. 

The  consultation  and  funding 
requirements  of  Executive  Order  13132 
do  not  apply  because  this  final  rule  does 
not  adopt  any  regulation  that: 

(1)  has  substantial  direct  effects  on  the 
States,  the  relationship  between  the 
national  government  and  the  States,  or 
the  distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government; 

(2)  imposes  substantial  direct 
compliance  costs  on  State  and  local 
governments;  or 

(3)  preempts  state  law. 


This  final  rule  has  been  analyzed  in 
accordance  with  the  principles  and 
criteria  contained  in  Executive  Order 
13175  ("Consultation  and  Coordination 
with  Indian  Tribal  Govenunents"). 
Because  this  rule  does  not  have  tribal 
implications,  does  not  impose 
substantial  direct  compliance  costs  and 
is  required  by  statute,  the  funding  and 
consultation  requirements  of  Executive 
Order  13175  do  not  apply. 

D.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (5 
U.S.C.  601-611)  requires  each  agency  to 
analyze  regulations  and  assess  their 
impact  on  small  businesses  and  other 
small  entities  to  determine  whether  the 
rule  is  expected  to  have  a  significant 
impact  on  a  substantial  number  of  small 
entities. 

In  the  February  14,  2000,  final  rule  in 
Docket  No.  HM-208C,  RSPA  certified 
that  that  final  rule  did  affect  a 
significant  number  of  small  entities,  but 
that  the  economic  impact  on  these  small 
entities  will  not  be  significant.  65  FR  at 
7308-09.  This  final  rule  affects  the  same 
small  entities  that  Docket  HM-208C  did 
and,  therefore,  this  final  rule  affects  a 
significant  number  of  small  entities.  See 
65  FR  at  7307  through  7309.  However, 
this  final  rule  addresses  editorial  and 
other  minor  changes  that  have  no 
economic  impact  on  small  businesses. 
Therefore,  I  certify  that  this  final  rule 
does  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities. 

E.  Unfunded  Mandates  Reform  Act  of 
1995 

This  final  rule  does  not  impose 
unfunded  mandates  under  the 
Unfunded  Mandates  Reform  Act  of 
1995.  It  does  not  result  in  costs  of  $100 
million  or  more,  in  the  aggregate,  to  any 
of  the  following:  State,  local,  or  Native 
American  tribal  governments,  or  the 
private  sector. 

F.  Paperwork  Reduction  Act 

Under  49  U.S.C.  5108(i),  reporting 
and  recordkeeping  requirements 
pertaining  to  the  registration  rule  are 
specifically  excepted  from  the 
information  management  requirements 
of  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501  et  seq.]. 

G.  Regulation  Identifier  Number  (RIN) 

A  regulation  identifier  number  (RIN) 
is  assigned  to  each  regulatory  action 
listed  in  the  Unified  Agenda  of  Federal 
Regulations.  The  Regulatory  Information 
Service  Center  publishes  the  Unified 
Agenda  in  April  and  October  of  each 
year.  The  RIN  number  contained  in  the 
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heading  of  this  document  may  be  used 
to  cross-reference  this  action  with  the 
Unified  Agenda.  To  distinguish  this 
final  rule  from  the  continuing 
rulemaking  action  concerning  fee 
reductions  we  have  created  a  new  RIN 
number,  2137-AD74,  and  Docket  No. 
RSPA-02-13328  (HM-208E)  for  this 
final  rule.  The  fee-reduction  related 
proposals  will  remain  imder  RIN  2137- 
AD53  and  Docket  No.  RSPA-00-8439 
(HM-208D). 

List  of  Subjects  in  49  CFR  Part  107 

Administrative  practice  and 
procedure,  Hazardous  materials 
transportation,  Packaging  and 
containers,  Penalties,  Reporting  and 
recordkeeping  requirements. 

In  consideration  of  the  foregoing,  49 
CFR  Chapter  I  is  amended  as  follows: 

PART  107— HAZARDOUS  MATERIALS 
PROGRAM  PROCEDURES 

1.  The  authority  citation  for  part  107 
continues  to  read  as  follows: 


Authority:  49  U.S.C.  5101-5127.  44701; 
Sec.  212-213,  Pub.  L.104-121,  110  Stat.  857: 
49  CFR  1.45,  1.53. 

§  1 07.61 2    Amount  of  fee. 

2.  hi  §  107.612,  in  paragraph  (b)(1), 
the  wording  "standard  industrial 
classification  (SIC)"  is  removed  and 
"North  American  Industry  Classification 
System  (NAICS)"  is  added  in  its  place. 

3.  In  §  107.616,  paragraphs  (a)  and  (b) 
are  revised  to  read  as  follows: 

§  1 07.61 6    Payment  procedures. 

(a)  Except  as  provided  in  paragraph 
(d)  of  this  section,  each  person  subject 
to  the  requirements  of  this  subpart  must 
mail  the  registration  statement  and 
payment  in  full  to  the  U.S.  Department 
of  Transportation,  Hazardous  Materials 
Registration,  P.O.  Box  740188,  Atlanta, 
Georgia  30374-0188,  or  submit  the 
statement  and  payment  electronically 
through  the  Department's  e-Commerce 
Internet  site.  Access  to  this  service  is 
provided  at  http://hazmat.dot.gov/ 
register.htm.  A  registrant  required  to  file 


an  amended  registration  statement 
under  §  107.608(c)  must  mail  it  to  the 
same  address  or  submit  it  through  the 
same  Internet  site. 

(b)  Payment  must  be  made  by  certified 
check,  cashier's  check,  personal  check, 
or  money  order  in  U.S.  funds  and  drawn 
on  a  U.S.  bank,  payable  to  the  U.S. 
Department  of  Transportation  and 
identified  as  payment  for  the  "Hazmat 
Registration  Fee,"  or  by  completing  an 
authorization  for  payment  by  credit  card 
or  other  electronic  means  of  payment 
acceptable  to  the  Department  on  the 
registration  statement  or  as  part  of  an 
Internet  registration  as  provided  in 
paragraph  (a)  of  this  section. 
***** 

Issued  in  Washington,  DC  on  September 
10,  2002,  under  authority  delegated  in  49 
CFR  Part  1 . 
Ellen  G,  Engleman, 
Administrator. 

[FR  Doc.  02-23476  Filed  9-13-02:  8:45  am) 
BHJJNG  CODE  4910-6(M> 
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This  section  of  the  FEDERAL  REGISTER 
contains  notices  to  the  public  of  the  proposed 
issuance  of  rules  and  regulations.  The 
purpose  of  these  notices  is  to  give  interested 
persons  an  opportunity  to  participate  in  the 
rule  making  prior  to  the  adoption  of  the  final 
rules. 


DEPARTMErfT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-208280-86;  REG-1 36311 -01] 

RIN  1545-AJ57;  RIN  1545-BB30 

Exclusions  From  Gross  Income  of 
Foreign  Corporations;  Correction 

agency:  Internal  Revenue  Service  (IRS), 

Treasxuy. 

ACTION:  Corrections  to  notice  of 

proposed  rulemaking  and  notice  of 

public  hearing. 

SUMMARY:  This  document  contains 
corrections  to  a  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
that  was  published  in  the  Federal 
Register  on  Friday,  August  2,  2002  (67 
FR  50510),  relating  to  exclusions  from 
gross  income  of  foreign  corporations. 
FOR  FURTHER  INFORMATION  CONTACT: 
Patricia  Bray  (202)  622-3880  (not  a  toll- 
free  number). 
SUPPLEMENTARY  INFORMATION: 

Background 

The  notice  of  proposed  rulemaking 
and  notice  of  public  hearing  that  is 
subject  to  these  corrections  is  under 
section  883  of  the  Internal  Revenue 
Code. 

Need  for  Correction 

As  published  the  notice  of  proposed 
rulemaking  and  notice  of  public  hearing 
contains  errors  that  may  prove  to  be 
misleading  and  are  in  need  of 
clarification. 

Correction  of  Publication 

Accordingly,  the  publication  of  the 
notice  of  proposed  rulemaking  and 
notice  of  public  hearing  (REG-208280- 
86;  REG-1 363 11-01).  which  was  the 
subject  of  FR  Doc.  02-19127,  is 
corrected  as  follows: 

1.  On  page  50510,  column  1,  line  5  of 
the  heading,  the  numbers  "RIN  1545- 
AJ57;  RIN  1545-BA07"  is  corrected  to 
read  "RIN  1545-AJ57;  RIN  1545-BB30". 


2.  On  page  50512,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"ii.  Space  or  slot  charters.",  first  full 
paragraph,  line  8  from  the  bottom  of  the 
paragraph,  the  language  "is  incidental  to 
the  operation  ships  or"  is  corrected  to 
read  "is  incidental  to  the  operation  of 
ships  or". 

3.  On  page  50515,  column  3,  in  the 
preamble  under  the  heading  "C. 
Conmients  Relating  to  §  1.883-2: 
Treatment  of  Publicly-Traded 
Corporations",  second  paragraph,  line  2 
from  the  bottom  of  the  paragraph,  the 
language  "aggregate  50  percent  of  more 
of  the"  is  corrected  to  read  aggregate  50 
percent  or  more  of  the". 

4.  On  page  50518,  column  2,  in  the 
preamble  under  the  paragraph  heading 
"3.  Certain  limitation  on  benefits  article 
restrictions  in  income  tax  conventions 
applied  to  shareholders.",  line  3  from 
the  top  of  the  column,  the  language 
"limitation  of  benefits  article  of  the 
treaty"  is  corrected  to  read  "limitation 
on  benefits  article  of  the  treaty". 

§1.883-1    [Corrected] 

5.  On  page  50521,  column  2,  §  1.883- 
l(c)(3)(ii),  line  6,  the  language  "under 

§  1.883-2(f),  1.882-3(d)  or  1.883-"  is 
corrected  to  read  "under  §§  1.883-2(f), 
1.883-3(d)orl.883-". 

6.  On  page  50525,  column  2,  §  1.883- 
1(h)(2),  lines  5,  6  and  7,  from  the  top  of 
the  column,  the  language  "each  category 
of  income  listed  in  (i)  through  (viii)  of 
this  section  paragraph  (h)(2)"  is 
corrected  to  read  "each  category  of 
income  listed  in  paragraphs  (h)(2)(i) 
through  (viii)  of  this  section". 

§1.883-2    [Corrected] 

7.  On  page  50528,  column  2,  §  1.883- 
2(f)(2),  line  3,  the  language  "that  the 
stock  is  listed;"  is  corrected  to  read  "the 
stock  is  listed;". 

§1.883-4    [Corrected] 

8.  On  page  50533.  column  1,  §  1.883- 
4(d)(3)(ii),  lines  3  and  4,  the  language 
requirements  of  paragraphs  (d)(3)(ii)(A) 
and  (B)  are  satisfied.  If  the  widely-held" 
is  corrected  to  read  "requirements  of 
paragraphs  (d)(3)(ii)(A)  and  (B)  of  this 
section  are  satisfied.  If  the  widely-held". 

9.  On  page  50534,  column  2,  §  1.883- 
4(d)(4)(iii)(B),  line  3,  the  language  "that 
the  stock  is  listed;"  is  corrected  to  read 
"the  stock  is  listed;". 

10.  On  page  50534,  column  3, 
§  1.883^(d)(4)(iv)(B),  line  3,  the 
language  "this  section  (as  if  it  the 


language  applied"  is  corrected  to  read 
"this  section  (as  if  the  language 
applied". 

Cynthia  E.  Grigsby, 

Chief,  Regulations  Unit,  Associate  Chief 
Counsel.  (Income  Tax  6^  Accounting). 
[FR  Doc.  02-23497  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  4830-01-P 


DEPART1MENT  OF  THE  TREASURY 

Internal  Revenue  Service 

26  CFR  Parts  41, 48,  and  145 

[REG-1 03829-99] 

RIN  1545-AX10 

Excise  Taxes;  Definition  of  Highway 
Vehicle;  Hearing 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  of  public  hearing  on 

proposed  rulemaldng. 

SUMMARY:  This  document  contains  a 
notice  of  public  hearing  on  proposed 
regulations  relating  to  the  definition  of 
a  highway  vehicle  for  purposes  of 
various  excise  taxes. 

DATES:  The  public  hearing  is  being  held 
on  February  27,  2003,  at  10  a.m.  The  IRS 
must  receive  written  or  electronic 
outlines  of  the  topics  to  be  discussed  at 
the  hearing  by  February  6,  2003. 

ADDRESSES:  The  public  hearing  is  being 
held  in  Room  4718,  Internal  Revenue 
Building,  1111  Constitution  Avenue 
NW.,  Washington,  DC.  Ehie  to  building 
security  procedures,  visitors  must  enter 
at  the  Constitution  Avenue  entrance.  In 
addition,  all  visitors  must  present  photo 
identification  to  enter  the  building. 

Mail  outlines  to:  CC:ITA:RU  (REG- 
103829-99),  room  5226,  Internal 
Revenue  Service,  POB  7604,  Ben 
Franklin  Station,  Washington,  DC 
20044.  Hand  deliver  outlines  Monday 
through  Friday  between  |he  hours  of  8 
a.m.  and  5  p.m.  to:  CC:ltA:RU  (REG- 
103829-99),  Courier's  Desk,  Internal 
Revenue  Service,  1111  Constitution 
Avenue,  NW.,  Washington,  DC.  Submit 
electronic  outlines  of  oral  comments  to 
the  IRS  Internet  site  at  ivwiv.irs.gov/regs. 
FOR  FURTHER  INFORMATION  CONTACT: 
Concerning  submissions  of  comments, 
the  hearing,  and/or  to  be  placed  on  the 
building  access  list  to  attend  the  hearing 
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Treena  Garrett,  (202)  622-7180  (not  a 
toll-free  niunber). 

SUPPL£MENTARY  INFORMATION:  The 
subject  of  the  public  hearing  is  the 
notice  of  proposed  regulations  (REG- 
103829-99)  tiiat  was  published  in  the 
Federal  Register  on  June  6,  2002  (67  FR 
38913). 

The  rules  of  26  CFR  601.601(a)(3) 
apply  to  the  hearing.  Persons  who  have 
submitted  written  comments  and  wish 
to  present  oral  comments  at  the  hearing 
must  submit  an  ouUine  of  the  topics  to 
be  discussed  and  the  amount  of  time  to 
be  devoted  to  each  topic  (signed  original 
and  eight  (8)  copies)  by  February  6, 
2003. 

A  period  of  10  minutes  is  allotted  to 
each  person  for  presenting  oral 
comments.  After  the  deadline  for 
receiving  outiines  has  passed,  the  IRS 
will  prepare  an  agenda  containing  the 
schedule  of  speakers.  Copies  of  the 
agenda  will  be  made  available,  free  of 
charge,  at  the  hearing.  Because  of  access 
restrictions,  the  IRS  will  not  admit 
visitors  beyond  the  immediate  entrance 
area  more  than  30  minutes  before  the 
hearing  starts.  For  information  about 
having  your  name  placed  on  the 
building  access  list  to  attend  the 
hearing,  see  the  FOR  FURTHER 
INFORMATION  CONTACT  section  of  this 
document. 

Cynthia  E.  Grigsby, 

Chief.  Regulations  Unit,  Associate  Chief 
Counsel,  (Income  Tax  and  Accounting). 
[FR  Doc.  02-23498  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4S30-01-i> 


ENVIRONIMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  63 
[FRL-7270-9] 

Approval  of  the  Clean  Air  Act,  Section 
112(1),  Authority  for  Hazardous  Air 
Pollutants;  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities;  Commonwealth  of 
Massachusetts  Department  of 
Environmental  Protection 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  proposes  to  approve 
Massachusetts  Department  of 
Environmental  Protection's  (MA  DEP) 
request  to  implement  and  enforce  its 
Regulation  310  CMR,  Sections  7.26(10)- 
(16)  Perchloroethylene  Air  Emissions 
Standards  for  Dry  Cleaning  Facilities 
and  Sections  70.01-04  Environmental 
Results  Program  Certification  j)ertaining 
to  dry  cleaning  facilities  in  place  of  the 
National  Perchloroethylene  Air 
Emission  Standards  for  Dry  Cleaning 
Facilities  ("Drycleaning  NESHAPS"),  as 
it  applies  to  area  somt:es.  Approval  of 
this  request  would  make  Massachusetts 
Department  of  Environmental 
Protection's  rules  federally  enforceable 
and  would  reduce  the  burden  on  area 
sources  within  the  Commonwealth  of 
Massachusetts's  jiuisdiction  such  that 
they  would  only  have  one  rule  with 
which  they  must  comply.  Major  sources 
would  remain  subject  to  the  Federal 
drycleaning  NESHAP. 

In  the  final  rules  section  of  this 
Federal  Register,  EPA  is  approving  MA 
DEP's  request  as  a  direct  final  rule 
without  prior  proposal  because  the 
Agency  views  this  as  a  noncontroversial 
action  and  anticipates  no  relevant 
adverse  comments.  MA  DEP  has  been 
enforcing  its  own  regulations  since 


1997.  A  detailed  rationale  for  the 
approval  is  set  forth  in  the  direct  final 
rule.  If  no  relevant  adverse  comments 
are  received  in  response  to  this  action. 
EPA  will  take  no  further  action  on  this 
proposed  rule.  If  the  EPA  receives 
relevant  adverse  comments.  EPA  will 
withdraw  the  direct  final  rule  and  it  will 
not  take  effect.  EPA  will  then  address  all 
public  comments  received  in  a 
subsequent  final  rule  based  on  this 
proposed  rule.  The  EPA  will  not 
institute  a  second  comment  period  in 
this  action. 

DATES:  Written  comments  must  be 
received  on  or  before  October  16.  2002. 

ADDRESSES:  Written  comments  should 
be  mailed  concurrently  to  the  addresses 
below:  Steven  Rapp.  Chief,  Air  Permits. 
Toxics,  and  Indoor  Programs  Unit 
(CAP),  U.S.  Environmental  Protection 
Agency,  Region  I,  One  Congress  Street. 
Suite  1100,  Boston,  MA  02114. 

Steven  DeGabriele,  Director.  Business 
Compliance  Division,  Massachusetts 
Department  of  Environmental 
Protection,  One  Winter  Street,  Boston. 
MA  02108. 

Copies  of  the  requests  for  approval  are 
available  for  public  inspection  at  EPA's 
Region  I  Office.  Air  Permits,  Toxics  and 
Indoor  Programs  Unit  during  normal 
business  hours. 

FOR  FURTHER  INFORMATION  CONTACT: 
MaryBeth  Smuts,  Air  Permits.  Toxics, 
and  Indoor  Programs  Unit,  U.S.  EPA 
Region  I,  One  Congress  St.  Suite  1100, 
Boston,  MA  02114,  (617)  918-1512. 

SUPPLEMENTARY  INFORMATION:  For 

additional  information  see  the  direct 
final  action  which  is  published  in  the 
Rules  section  of  this  Federal  Register. 

Dated:  August  13.  2002. 
Robert  W.  Vamey, 

Regional  Administrator.  EPA-Mew  England. 
(FR  Doc.  02-23258  Filed  9-13-02:  8:4,5  am] 
BILUNC  CODE  6S60-S(M> 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mies  or 
proposed  rules  that  are  applicable  to  the 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agency  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  and  Nutrition  Service 

Food  Stamp  Program:  Agency 
Information  Collection  Activities: 
Proposed  Collection;  Comment 
Request;  Disaster  Food  Stamp 
Assistance 

agency:  Food  and  Nutrition  Service, 

USDA. 

ACTION:  Notice. 

SUMMARY:  In  accordance  with 
Paperwork  Reduction  Act  of  1995.  this 
notice  invites  the  general  public  and 
other  public  agencies  to  comment  on 
proposed  information  collections.  This 
information  collection  is  based  on  the 
Robert  T.  Stafford  Disaster  Relief  and 
Emergency  Assistance  Act  and  section 
5(h)  of  the  Food  Stamp  Act  of  1977,  as 
amended,  which  provide  the  Secretary 
of  Agricultiire  with  the  authority  to 
develop  an  emergency  food  stamp 
program  to  address  the  needs  of  families 
temporarily  in  need  of  food  assistance 
after  a  disaster.  The  information 
collection  under  this  notice  is  required 
for  the  establishment  and  operation  of 
emergency  food  stamp  assistance 
programs. 

DATES:  Written  comments  must  be 
received  on  or  before  November  15, 
2002. 

ADDRESSES:  Comments  are  invited  on: 

(a)  Whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility: 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  proposed  collection 
of  information  including  the  validity  of 
the  methodology  and  assumptions  used; 

(c)  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  those  who  respond,  including 


through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology.  Comments  may  be  sent  to 
Patrick  Waldron,  Branch  Chief, 
Certification  Policy  Branch,  Program 
Development  Division,  Food  and 
Nutrition  Service,  U.S.  Department  of 
Agriculture.  3101  Park  Center  Drive, 
Alexandria,  VA  22302.  Comments  may 
also  be  faxed  to  the  attention  of  Mr. 
Waldron  at  (703)  305-2486.  The  Internet 
dddrsss  is* 

patrick.waldron@FNS.USDA.GOV.  All 
written  comments  will  be  open  for 
public  inspection  at  the  office  of  the 
Food  and  Nutrition  Service  during 
regular  business  hours  (8:30  a.m.  to  5 
p.m.,  Monday  through  Friday)  at  3101 
Park  Center  Drive,  Alexandria,  Virginia, 
22302.  Room  812. 

All  responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
be  a  matter  of  public  record. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information 
should  be  directed  to  Mr.  Waldron  at 
(703) 305-2495. 
SUPPLEMENTARY  INFORMATION: 

Title:  Emergency  Food  Stamp 
Assistance  for  Victims  of  Disasters. 

OMB  Number:  0584-0336. 

Expiration  Date:  1/31/2000. 

Type  of  Request:  Reinstatement  with 
a  change  of  a  previously  approved 
collection  for  which  approval  has 
expired. 

Abstract:  Pursuant  to  the  Robert  T. 
Stafford  Disaster  Relief  and  Emergency 
Assistance  Act  and  section  5(h)  of  the 
Food  Stamp  Act  of  1977,  as  amended, 
the  Secretary  of  Agriculture  has  the 
authority  to  develop  an  emergency  food 
stamp  program  to  address  the  temporary 
food  needs  of  families  following  a 
disaster.  The  information  collection 
under  this  notice  is  required  to  be 
provided  by  State  agencies  in  order  to 
receive  approval  from  the  Food  and 
Nutrition  Service  (FNS)  to  operate  an 
emergency  food  stamp  program  as  the 
result  of  a  disaster. 

The  number  of  disasters  that  occur 
annually  and  the  average  number  of 
households  affected  by  disasters  cannot 
be  accurately  predicted.  In  reviewing 
the  number  of  disasters  for  the  last  three 
fiscal  years,  we  found  that  although  the 
number  of  disasters  remained  relatively 
constant,  most  disasters  covered  small 


geographic  areas  and  affected  small 
populations  resulting  in  a  decreased 
reporting  burden.  In  1999,  there  were 
eight  disasters  with  the  niunber  of 
disaster-affected  households  ranging 
from  93  to  147,189.  In  2000,  there  were 
four  disasters  with  the  number  of 
disaster-affected  households  ranging 
from  12  to  40,149.  In  2001,  there  were 
four  disasters  and  the  number  of 
disaster-affected  households  ranging 
from  410  to  56,060.  The  information 
collection  under  this  reporting  burden  is 
limited  to  biuden  encountered  by  State 
agencies  in  preparing  their  requests  to 
operate  disaster  food  stamp  programs. 
We  estimate  that  approximately  10 
hours  of  State  agency  personnel  time 
would  be  required  to  prepare  such 
requests.  Previously,  we  had  included 
in  this  information  collection  the 
burden  associated  with  the  application 
process  experienced  by  disaster  victims 
applying  for  assistance  under  State 
disaster  food  stamp  programs  as  well  as 
the  burden  experienced  by  State  and 
local  food  stamp  personnel  in 
processing  such  applications.  Upon 
review  we  have  determined  that  the 
reporting  burden  associated  with  the 
process  of  applying  for  food  stamp 
benefits  under  disaster  food  stamp 
programs  has  been  included  in 
approved  information  collection  under 
the  overall  food  stamp  application- 
processing  burden  (approved  under 
OMB  no.  0584-0064)  and  that  including 
the  application-processing  burden 
under  this  information  collection  would 
be  redundant. 

Based  on  an  estimate  of  six  State 
agency  requests  per  year  to  operate 
disaster  food  stamp  programs  and  10 
hours  of  State  agency  personnel  time  to 
prepare  each  application,  we  have 
calculated  an  estimated  burden  of  60 
hours  per  year  in  an  average  year.  We 
note  that  in  most  years  the  number  of 
disasters  (six)  necessitating  the 
operation  of  disaster  food  stamp 
programs  falls  below  the  minimum 
threshold  for  which  OMB  approval  of 
the  reporting  burden  associated  with 
this  information  collection  is  required. 
Since  an  above  average  nimiber  of 
disasters  may  occur  in  any  given  year 
we  have  elected  to  submit  this 
information  collection  to  OMB  for  their 
approval,  and  consequently,  are 
requesting  public  comments  associated 
with  the  collection. 
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Affected  Public:  Food  Stamp 
recipients;  State  and  local  governments. 

Estimated  Number  of  Responses:  6. 

Estimated  Number  of  Respondents:  6. 

Estimated  Number  of  Responses  per 
Recipient:  1. 

Estimated  Time  per  Response:  10 
hours. 

Estimated  Total  Annual  Burden:  60 
hours. 

Dated:  September  5,  2002. 
Roberto  Salazar, 

Administrator,  Food  and  Nutrition  Service. 
[PR  Doc.  02-23488  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  3410-30-P 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-031 N] 

Codex  Alimentarius  Commission: 
Coordinating  Committee  for  North 
America  and  tlw  South-West  Pacific 

AGENCY:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting, 
request  for  comments. 

SUMMARY:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  United  States 
Department  of  Agriculture,  is 
sponsoring  a  public  meeting  on 
Tuesday,  October  1,  2002,  to  provide 
information  and  receive  public 
comments  on  agenda  items  that  will  be 
discussed  at  the  Coordinating 
Committee  for  North  America  and  the 
South-West  Pacific  (CCNASWP).  The 
Under  Secretary  recognizes  the 
importance  of  providing  interested 
parties  with  information  about  the 
Coordinating  Committee  for  North 
America  and  the  South-West  Pacific  of 
the  Codex  Alimentarius  Commission 
(Codex)  and  to  address  items  on  the 
Agenda  for  the  7th  CCNASWP. 
DATES:  The  public  meeting  is  scheduled 
for  Tuesday,  October  1,  2002  from  10 
a.m.  to  12  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  Room  0161  South  Building, 
United  States  Department  of 
Agriculture,  1400  Independence  Ave. 
SW.,  Washington,  DC.  To  receive  copies 
of  the  docimients  referenced  in  the 
notice  contact  the  FSIS  Docket  Clerk, 
U.S.  Department  of  Agriculture,  Food 
Safety  and  Inspection  Service,  Room 
102,  Cotton  Annex,  300  12th  Street, 
SW.,  Washington.  DC  20250-3700.  The 
documents  will  also  be  accessible  via 
the  World  Wide  Web  at  the  following 
address:  http:// 
www.codexaIimentarius.net/ 
current.asp.  If  you  have  comments. 


please  send  an  original  and  two  copies 
to  the  FSIS  Docket  Clerk  and  reference 
Docket  #02-03 IN.  All  comments 
submitted  will  be  available  for  public 
inspection  in  the  Docket  Clerk's  office 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 

William  James,  Acting  Director,  U.S. 
Codex  Office,  Food  Safety  and 
Inspection  Service,  Room  4861,  South 
Building,  1400  Independence  Avenue 
SW.,  Washington,  DC  20250,  Phone: 
(202)  205-7760,  Fax:  (202)  720-3157. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Dr. 
James  at  the  above  niunber. 

SUPPLEMENTARY  INFORMATION: 

Background 

Codex  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  (FAO)  and 
the  Worid  Health  Organization  (WHO). 
Codex  is  the  major  international 
organization  for  protecting  the  health 
and  economic  interests  of  consumers 
and  for  encouraging  fair  international 
trade  in  food.  Through  adoption  of  food 
standards,  codes  of  practice,  and  other 
guidelines  developed  by  its  committees, 
and  by  promoting  their  adoption  and 
implementation  by  governments,  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  In 
the  United  States,  USDA,  FDA,  and  EPA 
manage  and  carry  out  U.S.  Codex 
activities. 

The  Coordinating  Committee  for 
North  America  and  the  South-West 
Pacific  defines  the  problems  and  needs 
of  the  region  concerning  food  standards 
and  food  control.  It  provides  within  the 
committee  contacts  for  the  mutual 
exchange  of  information  on  proposed 
regulatory  initiatives  and  problems 
arising  from  food  control  and  stimulates 
the  strengthening  of  food  control 
infrastructures.  It  recommends  to  the 
Commission  the  development  of  world- 
wide standards  for  products  of  interest 
to  the  region,  including  products 
considered  by  the  committee  to  have  an 
international  market  potential  in  the 
future.  It  exercises  a  general 
coordinating  role  for  the  region  and 
such  other  functions  as  may  be 
entrusted  to  it  by  the  Commission.  It 
draws  the  attention  of  the  Commission 
to  any  aspects  of  the  Commission's  work 
of  particular  significance  to  the  region. 
The  Government  of  Canada  is  hosting 
this  activity. 


Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  provisional  agenda  items  will  be 
discussed  during  the  public  meeting; 

1.  Adoption  of  the  Agenda 

2.  Matters  Referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees 

3.  Joint  FAO/WHO  Evaluation  of  the 
Codex  Alimentarius  and  Other  FAO 
and  WHO  work  on  Food  Standards 

4.  Other  Matters  of  Interest  from  FAO 
and  WHO 

5.  Consideration  of  the  Draft  Medium- 
Term  Plan  2003-2007 

6.  Consideration  of  "Traceability/ 
Product  Tracing" 

7.  Capacity  Building  for  Food  Standards 
and  Regulations 

8.  Information  and  Reports  on  Food 
Control  and  Food  Safety  Issues 
including  Codex  Standards 

9.  Consimier  Participation  in  Food 
Standards  Setting  at  the  Codex  and 
National  Level 

10.  Strategic  Plan  for  NASWP 

11.  Nomination  of  the  Coordinator  from 
among  the  Members  of  the 
Commission 

12.  Other  Business  and  Futuire  Work 

Each  issue  listed  will  be  fully 
described  in  documents  distributed,  or 
to  be  distributed,  by  the  Canadian 
Secretariat  to  the  Meeting.  Members  of 
the  public  may  access  or  request  copies 
of  these  documents  (see  ADDRESSES). 

Public  Meeting 

At  the  October  1st  public  meeting,  the 
agenda  items  will  be  described, 
discussed,  and  attendees  will  have  the 
opporttmity  to  pose  questions  and  offer 
comments.  Comments  may  also  be  sent 
to  the  FSIS  Docket  Room  (see 
ADDRESSES).  Written  comments  should 
state  that  they  relate  to  activities  of  the 
7th  CCNASWP  (Docket  #02-03lN). 

Additional  Public  NotiQcation 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  aimoimce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv,  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usda.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices,  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
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information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
healUi  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
http://www.fsis.usda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  at  Washington,  DC.  on:  September 
11,2002. 
F.  Edward  Scarbrough, 

U.S.  Manager  for  Codex  Alimentarius. 

[FR  Doc.  02-23491  Filed  9-13-02:  8:45  am) 

BIUJNG  CODE  3410-OM-P 


DEPARTMENT  OF  AGRICULTURE 


Forest  Service 


I 


Establishment  of  Drift  Creek  Purchase 
Unit,  Lincoln  County,  OR 

AGENCY:  Forest  Service,  USDA. 
ACTKM:  Notice. 

SUMMARY:  On  June  3,  2002,  the  Secretary 
of  Agriculture  created  the  1,863.57-acre 
Drift  Creek  Purchase  Unit  in  Lincoln 
Coimty,  Oregon.  A  copy  of  the 
establishment  document,  which 
includes  the  legal  descripton  of  the 
lands  within  the  purchase  unit,  appears 
at  the  end  of  this  notice. 
DATES:  Establishment  of  this  purchase 
unit  was  effective  June  3,  2002. 
ADDRESSES:  A  copy  of  the  map  depicting 
the  lands  within  the  boundary  extension 
is  on  file  and  available  for  public 
inspection  in  the  Office  of  the  Director, 
Lands  Staff,  4th  Floor— Sidney  R.  Yates 
Federal  Building,  Forest  Service  , 
USDA,  201  14th  Street,  SW., 
Washington,  DC  20250,  between  the 
hours  of  8:30  a.m.  and  4:30  p.m.  on 
business  days.  Those  wishing  to  inspect 
the  maps  are  encoiuraged  to  call  ahead 
to  (202)  205-1248  to  facilitate  entry  into 
the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Craven.  Lands  Staff.  Forest  Service, 
(202) 205-1248. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Secretary  of  Agriculture's 
authority  under  Section  17,  Public  Law 


94-588  (90  Stat.  2949).  the  Drift  Creek 
Purchase  Unit  was  created  in  Lincoln 
County,  Oregon. 

Dated:  August  28,  2002. 
Dale  N.  Bosworth, 

Chief 

Establishment  of  the  Drift  Creek 
Purchase  Unit  Lincoln  County,  Oregon 

The  following  described  lands  lying 
adjacent  to  the  Siuslaw  National  Forest 
are  determined  to  be  suitable  for  the 
protection  of  watersheds  of  navigable 
streams  and  for  other  purposes  in 
accordance  with  Section  6  of  the  Weeks 
Act  of  1911  (16  U.S.C.  515).  Therefore, 
in  furtherance  of  the  authority  of  the 
Secretary  of  Agriculture  pursuant  to  the 
Weeks  Act  of  1911,  as  amended, 
including  Section  17  of  the  National 
Forest  Management  Act  of  1976  (Pub.  L. 
94-588;  90  Stat.  2961),  these  lands  are 
hereby  designated  and  established  as 
the  Drift  Creek  Purchase  Unit: 

Willamette  Meridian 

T.13S.,  R.  IIW. 
Section  16 
SEV4SEV4,  Lot  6  together  with  tidelands,  in 

or  abutting  on  ttie  above  described 

premises 
Section  21 
Lots  1-13.  NEV4NEV4,  SV2NEV4  together 

with  tidelands.  in  or  abutting  on  the 

above  described  premises 
Section  22 
Lots  1-18  together  with  tidelands,  in  or 

abutting  on  the  above  described  premises 
Section  23 
Lots  1,  2,  N'/zNE'A,  SEV4NEV4, 

WV2NEV4SEV4,  NWV4SEV4, 

SV2SWV4NWV4,  NV2SWIV4,  SEV4SWV4, 

SV2SEV4 
Section  26 

Lots  1-7,  SEV4,  NEV4SWV4 
Section  27 
Lot  1.  together  with  tidelands,  in  or 

abutting  on  the  above  described  premises 
Containing  1,863.57  acres,  more  or  less. 

Executed  in  Washington,  DC,  this  3rd  day 
of  June,  2002. 
David  P.  Tenny, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 
|FR  Doc.  02-23435  Filed  9-13-02;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Acidltion  of  L^nds  to  the  Yonah 
IMountain  Purctuise  Unit,  White 
County,  GA 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice. 

SUMMARY:  On  June  25.  2002,  the 
Secretary  of  Agriculture  added  lands  to 


the  Yonah  Moimtain  Purchase  Unit. 
These  additional  lands  comprise 
approximately  1,300  acres,  more  or  less, 
within  White  Coimty,  Georgia.  A  copy 
of  the  addition  document,  which 
includes  the  legal  descripton  of  the 
lands  within  the  addition,  appears  at  the 
end  of  this  notice. 

DATES:  This  land  addition  was  effective 
June  25,  2002. 

ADDRESSES:  A  copy  of  the  map  depicting 
the  lands  within  the  boundary  extension 
is  on  file  and  available  for  public 
inspection  in  the  Office  of  the  Director, 
Lands  Staff,  4th  Floor— Sidney  R.  Yates 
Federal  Building,  Forest  Service  , 
USDA,  201  14th  Street.  SW, 
Washington,  DC  20250,  between  the 
hours  of  8:30  a.m.  and  4:30  p.m.  on 
business  days.  Those  wishing  to  inspect 
the  maps  are  encouraged  to  call  ahead 
to  (202)  205-1248  to  facilitate  entry  into 
the  building. 

FOR  FURTHER  INFORMATION  CONTACT:  Jack 
Craven,  Lands  Staff,  Forest  Service, 
(202) 205-1248. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Secretary  of  Agriculture's 
authority  under  section  17,  Public  Law 
94-588  (90  Stat.  2949),  approximately 
1,300  acres  were  added  to  the  Yonah 
Mountain  Purchase  Unit. 

Dated:  August  28,  2002. 
Tom  L.  Thompson, 

Acting  Chief. 

Addition  to  the  Yonah  Mountain  Purchase 
Unit,  White  Mountain,  Georgia 

The  following  described  lands  lying 
adjacent  to  the  Yonah  Mountain  Purchase 
Unit  established  in  1997  are  determined  to  be 
suitable  for  the  protection  of  watershed  of 
navigable  streams  and  for  other  purposes  in 
accordance  with  Section  6  of  the  Weeks  Act 
of  1911  (16  U.S.C.  515).  Therefore,  in 
furtherance  of  the  authority  of  the  Secretary 
of  Agriculture  pursuant  to  the  Weeks  Act  of 
1911.  as  amended,  including  Section  17  of 
the  National  Forest  Management  Act  of  1976 
(Pub.  L.  94-588;  90  Stat.  2961),  these  lands 
are  hereby  added  to  the  Yonah  Mountain 
Purchase  Unit: 

All  that  certain  tract  of  land  lying  on  the 
west  side  of  Yonah  Mountain  being 
approximately  1,300  acres  more  or  less,  of 
land  in  White  County,  lying  and  being  all  or 
a  portion  of  Land  Lots  122,  123, 134, 135, 
153,  167,  186,  and  187.  District  3,  White 
County,  Georgia. 

Beginning  in  White  County  at  the 
intersection  of  Georgia  Highway  #75  and 
Yonah  Mountain  Road;  thence,  along  Yonah 
Mountain  Road  in  a  general  easterly  direction 
to  the  National  Forest  boundary  of  Tract  G- 
256. 

thence,  south  along  the  boundary  of  the 
National  Forest  boundary  for  Tracts  G-256 
and  C-224c,d,  to  the  south  east  comer  of  the 
Forest  Service  tract; 

thence,  in  a  southwesterly  direction  for 
approximately  5,500  feet  until  the 
intersection  of  Old  Blue  Creek  Road, 
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thence,  in  a  general  westerly  direction 
along  Old  Blue  Creek  Road  for  an 
approximate  distance  of  1,000  feet; 

thence,  in  a  general  northwest  direction  for 
approximately  5,000  feet  until  the 
intersection  of  Tom  Bell  road; 

thence,  in  a  northeasterly  direction  along 
Tom  Bell  road  until  the  intersection  of 
Chambers  road; 

thence,  in  a  northerly  direction  along 
Chambers  road  until  the  intersection  of 
Georgia  Highway  #75; 

thence  in  a  northerly  direction  along 
Georgia  Highway  #75  until  the  intersection  of 
Yonah  Mountain  Road. 

Containing  1,300  acres,  more  or  less. 

Executed  in  Washington,  DC,  this  25th  day 
of  June,  2002. 
David  P.  Tenny, 

Deputy  Under  Secretary,  Natural  Resources 
and  Environment. 
[FR  Doc.  02-23433  Filed  9-13-02;  8:45  am] 

BILLING  CODE  3410-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Dixie  Natlonal  Forest,  Utah,  Griffin 
Springs  Resource  Management  Project 

AGENCY:  Forest  Service,  USDA. 
ACTION:  Notice  of  intent  to  prepare  a 
supplemental  environmental  impact 
statement  to  the  Griffin  Springs 
Resource  Management  Project. 

SUMMARY:  The  USDA  Forest  Service 
announces  its  intent  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  (SEIS)  to  the  Griffin  Springs 
Resource  Management  Project  (GSRMP) 
Final  Environmental  Impact  Statement 
(FEIS).  The  GSRMP  FEIS  evaluated 
alternatives  for  vegetation  management 
and  associated  road  improvements 
within  the  Engelmann  spruce/subalpine 
fir  and  aspen  forest  types  on  the 
Escalante  Ranger  District,  Dixie  National 
Forest. 

DATES:  Comments  concerning  the  scope 
of  the  analysis  must  be  received  by 
October  21,  2002.  The  draft 
supplemental  environmental  impact 
statement  is  expected  November  2002 
and  the  final  supplemental 
environmental  impact  statement  is 
expected  January  2003. 
ADDRESSES:  Send  written  comments  to 
Kevin  R.  Schulkoski,  District  Ranger, 
P.O.  Box  246,  Escalante,  Utah  84726. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  M.  Keefe,  Interdisciplinary  Team 
Leader,  Escalante  Ranger  District  (see 
above  ADDRESSES). 
SUPPLEMENTARY  INFORMATION:  On 
November  16, 1998  a  Notice  of  Intent  to 
prepare  an  environmental  impact 
statement  for  the  Aquarius  Ecosystem 


Restoration  Project  (AERP)  was 
published  in  the  Federal  Register.  On 
July  26, 1999  a  revised  Notice  of  Intent 
to  prepare  an  environmental  impact 
statement  was  published  in  the  Federal 
Register.  This  revision  advised  the 
public  that  the  AERP  was  being  divided 
into  smaller  division  blocks.  The 
GSRMP  is  the  first  of  these  blocks  to  be 
analyzed  and  decided  upon. 

On  August  3,  2001  the  Notice  of 
Availability  of  the  draft  environmental 
impact  statement  for  GSRMP  was 
published  in  the  Federal  Register.  In 
January  2002  the  FEIS  for  the  GSRMP 
was  published.  On  January  10,  2002 
Mary  Wagner,  Dixie  National  Forest 
Supervisor,  signed  the  Record  of 
Decision  for  the  Griffin  Springs 
Resburce  Management  Project  Final 
Environmental  Impact  Statement. 
Several  organizations,  including  the 
Sierra  Glen  Canyon  Group,  Ecology 
Center,  Center  for  Biological  Diversity, 
Utah  Environmental  Congress,  Boulder 
Regional  Group,  Western  Watersheds 
Project,  Escalante  Wilderness  Project, 
Aquarius  Foimdation  and  the  Southern 
Utah  Wilderness  Alliance,  appealed 
Forest  Supervisor  Mary  Wagner's 
decision. 

On  April  28,  2002  Acting  Deputy 
Regional  Forester,  Elizabeth  G.  Close 
(Appeal  Deciding  Officer)  for  the 
Intermoimtain  Region  concluded  a 
thorough  review  of  the  appeals  and 
issued  a  decision  on  the  above 
mentioned  appeals.  Forest  Supervisor 
Mary  Wagner's  decision  to  implement 
the  Griffin  Springs  Resource 
Management  Project  was  affirmed  with 
direction.  This  direction  included  two 
points;  (1)  Although  the  record  contains 
adequate  information  to  conclude  that 
Northern  (or  Conmion)  Flicker 
populations  are  viable,  the  summary 
and  explanation  of  this  information  in 
the  FEIS  must  be  clarified  to  confirm 
this;  and  (2)  The  ROD  mentions  possible 
future  entries  in  seven  years,  but  the 
analysis  does  not  clearly  document 
effects  from  these  possible  entries  in 
some  stands.  If  new  entries,  not 
analyzed  vfith  this  project,  are 
undertaken  in  those  stands,  the  Forest 
must  first  complete  an  enviroiunental 
analysis. 

On  August  28,  2002  the  Appeal 
Deciding  Officer  (ADO)  for  the  GSRMP 
stated  that  the  Forest  response  fulfilled 
the  direction  in  the  ADO's  letter  of  April 
18,  2002.  The  ADO  also  responded  that 
the  project  may  not  be  implemented 
until  the  Forest  considered  the  new 
information  contained  in  the  report, 
"Lift  History  and  Analysis  of 
Endangered,  Threatened,  Candidate, 
Sensitive  and  Management  Indicator 
Species  of  the  Dixie  National  Forest." 


On  September  4,  2002  Randall  G.  Swick. 
Acting  Forest  Supervisor,  Dixie  National 
Forest,  directed  the  GSRMP 
Interdisciplinary  Team  to  prepare  a 
Supplemental  Environmental  Impact 
Statement  that  considers  this  new 
information  relative  to  the  GSRMP. 

The  Record  of  Decision  for  the  SEIS 
will  be  appealable  under  36  CFR  215.7 
and  should  only  address  those  items 
pertinent  to  the  new  information 
contained  in  the  "Life  History  and 
Analysis  of  Endangered.  Threatened. 
Candidate.  Sensitive  and  Management 
Indicator  Species  of  the  Dixie  National 
Forest"  report. 

Comments  Requested 

Based  on  the  new  information  the 
USDA  Forest  Service  is  now 
reconsidering  the  effects  of 
implementing  the  various  alternative  on 
Management  Indicator  Species  (MIS) 
located  in  the  project  area.  Accordingly, 
the  USDA  Forest  Service  invites  public 
comment  on  the  scope  of  the  SEIS  that 
would  evaluate  potential  changes  in  the 
agencies  plans  as  related  to  the  effects 
to  MIS  populations. 

Responsible  Official 

Randall  G.  Swick,  Acting  Forest 
Supervisor,  Dixie  National  Forest,  1789 
Wedgewood  Lane,  Cedar  City,  Utah 
84720. 

Dated:  September  9,  2002. 
Randal]  G.  Swick, 
Acting  Forest  Supervisor. 
[PR  Doc.  02-23428  Filed  9-12-02:  8:45  am] 
BILUNQ  CODE  3410-1 1-M 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

National  UrtMn  and  Community 
Forestry  Advisory  CoufKll 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  National  Urban  and 
Community  Forestry  Advisory  Council 
will  meet  in  Burlington.  Vermont, 
October  17-19,  2002.  The  purpose  of  the 
meeting  is  to  discuss  emerging  issues  in 
urban  and  community  forestry. 
DATES:  The  meeting  will  be  held 
October  17-19,  2002.  A  tour  of  local 
projects  will  be  held  on  October  17  from 
8:30  a.m.  to  4  p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Holiday  Iim,  1068  Williston  Road, 
Burlington,  Vermont.  Individuals  who 
v\rish  to  speak  at  the  meeting  or  to 
propose  agenda  items  must  send  their 
names  and  proposals  to  Suzanne  M.  del 
Villar,  Executive  Assistant,  National 
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Urban  and  Community  Forestry 
Advisory  Council,  20628  Diane  Drive, 
Sonora,  California  95370.  Individuals 
also  may  fax  their  names  and  proposed 
agenda  items  tct(209)  536-9089. 
FOR  FURTHER  INFORMATION  CONTACT: 
Suzanne  M.  del  Villar,  Urban  and 
Community  Forestry  Staff,  (209)  536- 
9201. 

SUPPLEMENTARY  INFORMATION:  The 
meeting  is  open  to  the  public.  Council 
discussion  is  limited  to  Forest  Service 
staff  and  Council  members.  However, 
persons  who  wish  to  bring  urban  and 
community  forestry  matters  to  the 
attention  of  the  Council  may  file  written 
statements  with  the  Coimcil  staff  before 
or  after  the  meeting.  Public  input 
sessions  will  be  provided. 

Rolyin  L.  Thompson, 

Acting  Deputy  Chief,  State  and  Private 

Forestry. 

[FR  Doc.  02-23434  Filed  »-13-02;  8:45  am] 

BHJJNG  CODE  341»-11-P 


DEPARTMENT  OF  AGRICULTURE 

Forest  Service 

Wlnema  arMf  Fremont  Resource 
Advisory  Committee 

agency:  Forest  Service,  USDA. 
ACTION:  Notice  of  meeting. 

SUMMARY:  The  Winema  and  Fremont 
Resotirce  Advisory  Committee  will  meet 
in  Klamath  Falls,  Oregon,  for  the 
purpose  of  evaluating  and 
recommending  resource  management 
projects  for  funding  in  2003,  under  the 
provisions  of  Title  II  of  the  Secure  Rural 
Schools  and  Community  Self- 
Determination  Act  of  2000. 
DATES:  The  meeting  will  be  held  on 
September  12  and  13,  2002. 
ADDRESSES:  The  meeting  will  be  held  in 
the  large  conference  room  of  the 
Winema  National  Forest  Supervisor's 
Office,  2819  Dahlia  Street,  In  Klamath 
Falls.  Send  written  comments  to 
Winema  and  Fremont  Resource 
Advisory  Committee,  c/o  USDA  Forest 
Service,  P.O.  Box  67,  Paisley  OR  97636, 
or  electronically  to  waney®fs.fed.us. 
FOR  FURTHER  INFORMATION  CONTACT: 
W.C.  (Bill)  Aney,  Designated  Federal 
Official,  Paisley  Ranger  District, 
Fremont  and  Winema  National  Forests. 
PO  Box  67,  Paisley  OR  97636  telephone 
(541)943-4401. 

SUPPLEMENTARY  INFORMATKM:  The 
meeting  will  begin  at  9:30  a.m.  on 
Thuirsday,  September  12  and  end  at 
approximately  3:30  p.m.  on  Friday 
Sieptember  13.  The  agenda  will  include 
a  review  of  2002  projects  recommended 


by  the  RAC,  consideration  of  Title  II 
project  proposals  for  2003  submitted  by 
the  Forest  Service,  the  public,  and  other 
agencies,  presentations  by  project 
proponents,  and  final  reconmiendations 
for  funding  of  fiscal  year  2003  projects. 

All  Winema  and  Fremont  Resource 
Advisory  Committee  Meetings  are  open 
to  the  public.  There  will  be  a  time  for 
public  input  and  comment.  Interested 
citizens  are  encouraged  to  attend. 

Dated:  September  3,  2002. 
Charles  R.  Graham, 

Forest  Supervisor. 

[FR  Doc.  02-23486  Filed  9-13-02;  8:45  am] 

BILLING  CODE  3410-11-M 


DEPARTiMENT  OF  AGRICULTURE 

Rural  Housing  Service 

Notice  of  Request  for  Extension  of  a 
Currently  Approved  Information 
Collection 

AGENCY:  Rural  Housing  Service,  USDA. 
ACTK>N:  Proposed  collection;  Comments 
requested. 

SUMMARY:  In  accordance  with  the 
Paperwork  Reduction  Act  of  1995,  this 
notice  announces  the  Rural  Housing 
Service's  intention  to  request  an 
extension  for  a  currently  approved 
information  collection  in  support  of  the 
program  for  7  CFR  Part  3550,  Direct 
Single  Family  Housing  Loans  and 
Grants  and  its  accompanying 
Handbooks. 

DATES:  Comments  on  this  notice  must  be 
received  by  November  15.  2002  to  be 
assured  of  consideration. 
FOR  FURTHER  INFORMATION  CONTACT:  Gale 
Richardson,  Loan  Specialist,  Single 
Family  Housing,  Rural  Housing  Service, 
1400  Independence  Avenue,  SW.,  Mail 
Stop  0783,  Washington,  DC  20250- 
0783,  telephone  nvunber  (202)720-1459. 
SUPPLEMENTARY  INFORMATION: 

Title:  Direct  Single  Family  Housing 
Loans  and  Grants. 

OMB  Number:  0575-0172. 

Expiration  Date  of  Appmval: 
November  30,  2002. 

Type  of  Request:  Extension  of  a 
currently  approved  information 
collection. 

Abstract:  The  Rural  Housing  Service 
(RHS),  through  its  direct  single  family 
housing  loan  and  grant  programs, 
provides  financial  assistance  to 
construct,  improve,  alter,  repair,  replace 
or  rehabilitate  dwellings,  which  will 
provide  modest,  decent,  safe  and 
sanitary  housing  to  eligible  individuals 
in  Tural  areas.  To  assist  a  customer,  they 
must  provide  the  Agency  with  a 


standard  housing  application  (used  by 
government  and  private  lenders),  and 
provide  documentation  to  support  the 
same.  Documentation  includes 
verification  of  income,  financial 
information  on  assets  and  liabilities,  etc. 
The  information  requested  is 
comparable  to  that  required  by  any 
private  mortgage  lender.  To  assist 
individuals  in  obtaining  affordable 
housing,  a  borrower's  house  pajmient 
may  be  subsidized  to  an  interest  rate  as 
low  as  1%.  The  amount  of  subsidy  is 
based  upon  the  customer's  household 
income.  After  receipt  of  this 
information,  if  the  customer  obtains  a 
loan  from  RHS,  they  must  update 
income  information  on  an  annual  basis 
to  renew  the  pa3rment  subsidy.  The 
aforementioned  information  required  by 
RHS  is  vital  to  be  able  to  process 
applications  for  RHS  assistance  and 
make  prudent  loan  imderwriting  and 
program  decisions.  It  includes  borrower 
financial  information  such  as  household 
income,  assets  and  liabilities  and 
monthly  expenses.  Without  this 
information,  the  Agency  is  uinable  to 
determine  if  a  customer  would  qualify 
for  any  services  or  if  assistance  has  been 
granted  to  which  the  customer  v«roiild 
not  be  eligible  imder  current  regulations 
and  statutes.  The  Agency  also 
encourages  its  customers  to  leverage  our 
mortgage  financing  with  that  of  other 
lenders  to  assist  as  many  customers  as 
possible  within  our  limited  resources.  In 
many  cases,  another  lender  will  leverage 
and  participate  with  RHS  in  assisting 
the  customer.  In  these  cases,  RHS  and 
the  other  lender  share  documentation, 
with  the  customer's  consent,  to  reduce 
duplication.  Through  our  work  with 
participating  lenders,  the  Agency  keeps 
abreast  of  information  required  by  other 
lenders  to  ensure  that  RHS  is  not 
requiring  uimecessary  information.  The 
Agency  continually  strives  to  ensure 
that  information  collection  burden  is 
kept  to  a  minimum. 

As  mentioned,  these  loans  are  made 
directly  by  the  Agency.  RHS  also 
services  these  loans  for  their  term  (33  or 
38  years)  and  provides  tools  to  assist  the 
customer  in  becoming  a  successful 
homeowner.  As  discussed,  payment 
subsidies  are  renewed  on  an  annual 
basis.  In  addition,  the  Agency  provides 
credit  counseling  and  other  services  to 
its  customers  in  an  effort  to  assist  them 
in  becoming  successful.  The  Agency 
offers  many  servicing  tools  including  a 
moratorium  (stop)  on  payments, 
modifications  to  payment  subsidies  to 
reflect  changes  in  the  customer's 
income,  loan  reamortization,  payment 
workouts,  etc.  To  obtain  this  assistance, 
the  Agency  must  require  certain 
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information  such  as  updated  income 
and  financial  information,  etc.,  to 
ensure  the  customer  qualifies  for  the 
assistance,  and  is  provided  with  the 
correct  benefits  based  upon  their 
circimistances. 

Direct  single  family  housing  loans  are 
only  provided  to  customers  who  cannot 
obtain  other  credit  for  their  housing 
needs.  Customers  are  required  by  statute 
to  refinance  with  another  lender  when 
they  are  financially  able.  To  ensure  the 
Agency  meets  its  statutory 
responsibilities,  existing  customers  may 
be  requested  to  submit  updated  income 
and  financial  information  for  the 
Agency  to  make  a  determination  as  to 
whether  they  can  "graduate"  to  other 
credit.  In  addition,  should  a  customer 
default  on  a  loan  which  results  in 
liquidation,  the  Agency  needs  updated 
income  and  financial  information  to 
settle  any  outstanding  indebtedness. 

With  tne  implementation  of  EGOV  in 
June  2002,  individuals  are  able  to  make 
application  on  line.  We  have  49  eForms 
which  the  public  can  access  and  print 
for  personal  use.  RHS  is  committed  to 
automation  and  reducing  the  bmtlen 
upon  the  public. 

Estimate  of  Burden:  Public  burden  for 
this  collection  of  information  is 
estimated  to  average  .31  hours  per 
re^onse. 

Respondents:  Applicants  seeking 
direct  single  family  housing  loans  and 
grants  from  the  Agency  and 
approximately  507,000  existing 
customers  who  have  active  loans  and 
grants  under  the  Section  502  and  504 
programs. 

Estimated  Number  of  Respondents: 
500,000. 

Estimated  Number  of  Responses  per 
Respondent:  3.33. 

Estimated  Total  Annual  Burden  on 
Respondents:  509,872  hours. 

Copies  of  this  information  collection 
can  be  obtained  from  Tracy  Gillin, 
Regulations  and  Paperwork 
Management  Branch,  at  (202)  692-0039. 

Comments 

Conw:ients  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  Rural  Housing 
Service,  including  whether  the 
information  will  have  practical  utility; 
(b)  the  accuracy  of  the  Rural  Housing 
Service's  estimate  of  the  burden  of  the 
proposed  collection  of  information 
including  the  validity  of  the 
methodology  and  assumptions  used;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
bm-den  of  the  collection  of  information 
on  those  who  are  to  respond,  including 


through  the  use  of  appropriate 
automated,  electronic,  mechanical,  or 
other  technological  collection 
techniques  or  other  forms  of  information 
technology. 

Comments  may  be  sent  to  Tracy 
Gillin,  Regulations  and  Paperwork 
Management  Branch,  U.S.  Department 
of  Agriculture.  Rural  Development, 
STOP  0742, 1400  Independence  Ave. 
SW,  Washington,  DC  20250.  All 
responses  to  this  notice  will  be 
summarized  and  included  in  the  request 
for  OMB  approval.  All  comments  will 
also  become  a  matter  of  public  record. 

Dated:  September  5,  2002. 
Obediah  G.  Baker,  Jr., 

Acting  Administrator.  Rural  Housing  Service. 
[FR  Doc.  02-23406  Filed  9-13-02;  8:45  am] 

HLLINQ  CODE  3410-XV-P 


DEPARTMENT  OF  COMMERCE 

Submission  for  OMB  Review, 
Comment  Request 

EKX;  has  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
clearance  the  following  proposal  for 
collection  of  information  imder  the 
provisions  of  the  Paperwork  Reduction 
Act  (44  U.S.C.  chapter  35). 

Agency:  U.S.  Census  Bureau. 

Title:  2002  Report  of  Organization 
(Company  Organization  Survey). 

Form  Numberis):  NC-99001. 

Agency  Approval  Number:  0607- 
0444. 

Type  of  Request:  Revision  of  a 
currently  approved  collection. 

Burden:  91,255  hours. 

Number  of  Respondents:  182,000. 

Avg  Hours  Per  Response:  30  minutes. 

Needs  and  Uses:  The  Census  Biu^au 
is  requesting  a  revision  of  the  currently 
approved  Company  Organization 
Survey  (COS)  data  collection  for  the 
2002  survey  year.  The  Census  Bureau 
will  conduct  the  2002  COS  in 
conjunction  with  the  2002  Economic 
Census  and  will  coordinate  these 
collections  so  as  to  minimize  response 
burden.  The  Census  Bureau  will  add  a 
question  in  the  2002  COS  in  order  to 
enhance  content.  We  will  include  a 
question  on  the  niunber  of  leased 
employees  working  in  the  company. 

The  Census  Bureau  conducts  the 
annual  COS  in  order  to  update  and 
maintain  a  central,  multipurpose 
Business  Register  (BR),  formerly  known 
as  the  Standard  Statistical 
Establishment  List  (SSEL).  In  particular, 
the  COS  supplies  critical  information  on 
the  composition,  organizational 
structure,  and  operating  characteristics 
of  multiestablishment  enterprises. 


COS  inquiries  to  each  of  the  182,000 
multiestablishment  enterprises  will 
include  questions  on  ownership  or 
control  by  a  domestic  parent,  ownership 
or  control  by  a  foreign  parent,  and 
ownership  of  foreign  affiliates. 
Additional  COS  inquiries  will  apply  to 
approximately  5,000  enterprises  that 
operate  some  25,000  establishments 
classified  in  industries  that  are  out-of- 
scope  of  the  Economic  Censuses.  These 
additional  inquiries  will  list  an 
inventory  of  establishments  and  request 
updates  to  the  inventor\',  including 
additions,  deletions,  and  changes  to 
Federal  Employer  Identification 
number,  name  and  address,  and 
industrial  classification.  Further,  the 
additional  inquiries  will  collect  the 
following  basic  operating  data  for  each 
listed  establishment:  end-of-year 
operating  status,  mid-March 
employment,  first  quarter  payroll,  and 
annual  payroll.  The  Economic  Census 
will  collect  data  for  all  other 
establishments  of  multiestablishment 
enterprises,  including  those  items  listed 
above. 

Affected  Public:  Business  or  other  for- 
profit;  not-for-profit  institutions;  Farms; 
State,  Local  or  Tribal  Government. 

Frequency:  Annually. 
Respondent's  Obligation:  Mandatory. 

Legal  Authority:  Tiile  13  U.S.C, 
Sections  131, 182,  224,  and  225. 
.     OMB  Desk  Officer:  Susan  Schechter. 
(202)  395-5103. 

Copies  of  the  above  information 
collection  proposal  can  be  obtained  by 
calling  or  writing  Diana  Hynek, 
Departmental  Paperwork  Clearance 
Officer,  (202)  482-0266,  Department  of 
Commerce,  room  6625,  14th  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230  (or  via  the  Internet  at 
dhyneJc@doc.gov). 

Written  comments  and 
recommendations  for  the  proposed 
information  collection  should  be  sent 
within  30  days  of  publication  of  this 
notice  to  Susan  Schechter,  OMB  Desk 
Officer,  room  10201,  New  Executive 
Office  Building,  Washington,  DC  20503. 

Dated;  September  10,  2002. 
Madeleine  Clayton, 

Management  Analyst,  Office  of  the  Chief 
Information  Officer. 

|FR  Doc.  02-23431  Filed  9-13-02;  8:45  am) 
BILUNO  COOE  35\0-m-P 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

[A-533-808] 

Stainless  Steel  Wire  Rod  from  India: 
Notice  of  Court  Decision 

AGENCY:  Import  Administration, 
International  Trade  Administration, 
Department  of  Commerce. 
ACTION:  Notice  of  Court  decision. 

summary:  On  August  15,  2002,  the 
United  States  Court  of  International 
Trade  ("CIT")  sustained  the  final 
remand  determination  made  by  the 
Department  of  Commerce  ("the 
Department")  pursuant  to  the  Court's 
remand  of  the  final  determination  of  the 
administrative  review  of  stainless  steel 
wire  rod  from  India.  See  Viraj  Group. 
Ltd.  V.  United  States,  Ct.  No.  00-06- 
00291,  Slip  Op.  02-89  (Ct.  Int'l  Trade 
August  15,  2002)  ["Viraj  IV').  This  case 
arises  out  of  the  Department's  Stainless 
Steel  Wire  Rod  from  India:  Notice  of 
Final  Results  of  Antidumping 
Administrative  Review,  65  FR  31302 
(May  17,  2002)  {"Final  Results"].  The 
final  judgment  in  this  case  was  not  in 
harmony  with  the  Department's  May, 
2002,  Fina7/?esu/fs. 
EFFECTIVE  DATE:  August  26,  2002. 
FOA  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  Antidumping/ 
Countervailing  Duty  Enforcement, 
Import  Administration,  International 
Trade  Administration,  U.S.  Department 
of  Commerce,  14th  Street  and 
Constitution  Avenue,  NW.,  Washington, 
DC  20230:  telephone  (202)  482-1102. 
SUPPLEMENTARY  INFORMATION:  The 
decision  of  the  Court  of  International 
Trade  in  Viraj  IV  is  that  Court's  final 
decision  in  a  series  of  decisions 
addressing  issues  related  to  the 
antidumping  margin  assigned  to  the 
Viraj  Group,  Ltd.  ("Viraj")  in  the  above- 
referenced  Final  Results. 

In  Viraj  Group,  Ltd.  v.  United  States, 
Slip  Op.  01-104  (CIT  August  15,  2001) 
{"Viraj  f),  the  Court  remanded  one 
aspect  of  the  Final  Results.  The  Court 
remanded  the  issue  of  the  exchange  rate 
used  by  the  Department  to  convert 
Indian  rupees  into  United  States  dollars 
and  whether  an  inaccurate  margin 
resulted.  The  Court  ordered  the 
Department  to  articulate  its  reasoning 
behind  its  approach  to  the  devaluation 
on  the  Indian  rupee  during  the  POR  and 
to  address  properly  and  explain  whether 
the  Department's  ciurency  conversion 
methodology  resulted  in  an  accurate 
dumping  margin,  and  to  recalculate  the 
margin  if  necessary. 

In  Viraj  Group,  Ltd.  v.  United  States, 
Slip  Op.  02-24  (CIT  February  26,  2002) 


("  Viraj  IF'),  the  court  requested  that  the 
Department  reconsider  whether  its 
currency  conversion  methodology 
resulted  in  a  fair  dumping 
determination.  Specifically,  the  Court 
instructed  the  Department:  (1)  To 
examine  whether  its  cxirrent  ciurency 
conversion  methodology  yields  the  most 
accurate  dumping  margin  in  this  case; 
(2)  to  address  whether  the  facts  of  this 
case  warrant  additional  consideration  of 
the  Department's  policy  concerning 
depreciating  currencies,  and  if 
necessary  recalculate  Plaintiffs 
dumping  margin;  (3)  to  explain  the 
Department's  methodology  for  currency 
conversion  with  regard  to  sales  versus 
costs;  and  (4)  to  explain  how  a  long- 
term  currency  devaluation  can  be 
ignored  by  the  Department  if  it  is  to 
reach  a  fair  and  accurate  dumping 
margin. 

In  Viraj  Group,  Ltd.  v.  United  States, 
Slip  Op.  02-52  (CIT  June  4,  2002) 
{"Viraj Iir),  the  Court  again  remanded 
the  issue  of  the  currency  conversion 
methodology  in  the  Final  Results  to  the 
Department.  In  its  opinion,  the  Court 
instructed  the  Department  to  apply  a 
currency  conversion  methodology  that 
reaches  a  more  accurate  dumping 
margin,  explain  why  such  a 
methodology  does  or  does  not  further 
the  congressional  goal  of  accuracy  in 
dumping  determinations,  and  explain 
which  method  the  Department  chooses 
to  apply  in  this  case  and  why  it  chose 
that  method. 

On  July  12,  2002,  the  Department 
issued  its  draft  results  of 
redetermination  of  remand.  On  July  16, 
2002,  only  petitioner  (Carpenter 
Technology  Corp.)  filed  comments. 
Respondent  did  not  file  comments  in 
response  to  the  Department's  draft 
results  of  redetermination  of  remand. 
On  July  22,  2002,  the  Department  issued 
its  final  results  of  redetermination  of 
remand  to  the  Court. 

On  August  15,  2002,  the  CIT 
sustained  the  Department's 
redetermination  on  remand.  See  Viraj 
Group.  Ltd.  V.  United  States,  Ct.  No.  00- 
06-00291,  Slip  Op.  02-89  (CIT  August 
15.  2002)  {"Viraj  IV'),  In  Viraj IV,  the 
CIT  concurred  on  and  sustained  the 
results  of  the  Department's 
redetermination,  but  did  not  endorse  the 
reasoning  underlying  the  recalculation 
of  the  remand  results. 

In  its  decision  in  Timkin  Co.,  v. 
United  States,  893  F.2d  337,  341  (Fed. 
Cir.  1990)  {"Timkin"),  the  United  States 
Court  of  Appeals  for  the  Federal  Circuit 
held  that,  pursuant  to  19  U.S.C. 
1516a(e),  the  Department  must  publish 
a  notice  of  a  court  decision  which  is  not 
"in  harmony"  with  a  Department 
determination,  and  must  suspend 


liquidation  of  entries  pending  a 
"conclusive"  court  decision.  The  CIT's 
decision  in  Viraj  IV  on  August  15,  2002, 
constitutes  a  final  decision  of  that  court 
which  is  "not  in  harmony"  with  the 
Department's  final  results  of 
antidumping  duty  administrative 
review.  This  notice  is  published  in 
fulfillment  of  the  publication 
requirements  of  Timkin. 

Accordingly,  the  Department  will 
continue  the  suspension  of  liquidation 
of  the  subject  merchandise  pending  the 
expiration  of  the  period  of  appeal,  or,  if 
appealed,  upon  a  "conclusive"  court 
decision. 

Dated:  September  6,  2002. 
Faryar  Shirzad, 
Assistant  Secretary  for  Import 
Administration. 
(FR  Doc.  02-23494  Filed  9-13-02;  8:45  ami 

BUiJNG  CODE  3510-OS-M 


DEPARTMENT  OF  COMMERCE 

International  Trade  Administration 

Applications  for  Duty-Free  Entry  of 
Scientific  instruments 

Pursuant  to  section  6(c)  of  the 
Educational,  Scientific  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651;  80  Stat.  897;  15  CFR  part 
301),  we  invite  comments  on  the 
question  of  whether  instruments  of 
equivalent  scientific  value,  for  the 
purposes  for  which  the  instruments 
shovtm  below  are  intended  to  be  used, 
are  being  manufactured  in  the  United 
States. 

Comments  must  comply  with  15  CFR 
301.5(a)(3)  and  (4)  of  the  regulations  and 
be  filed  within  20  days  with  the 
Statutory  Import  Programs  Staff,  U.S. 
Department  of  Commerce,  Washington, 
DC  20230.  Applications  may  be 
examined  between  8:30  a.m.  and  5  p.m. 
in  Suite  4100W.  U.S.  Department  of 
Commerce,  Franklin  Court  Building, 
1099  14th  Street.  NW,  Washington,  DC. 

Docket  Number:  02-030.  Applicant: 
Faulkes  Telescope  Corporation,  Pacific 
Guardian  Center,  737  Bishop  Street, 
Suite  2600,  Honolulu,  HI  96813. 
Instrument:  Robotically  Controlled  2 
meter  Astronomical  Telescope. 
Manufacturer:  Telescope  Technologies 
Limited,  United  Kingdom.  Intended 
Use:  The  instrument  is  intended  to  be 
used  for  studying  astronomical  objects. 
The  telescope  and  its  charge  coupled 
device  instrument  (which  includes  a 
wheel  of  colored  filters)  (CCD  camera) 
will  be  used  for  taking  images  of 
astronomical  objects  that  will  allow  the 
identity  brightness,  color,  composition, 
and  distance  of  astronomical  objects  to 
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be  determined.  Observations  of  celestial 
objects  will  be  selected  by  students  in 
Hawaiian  and  United  Kingdom  schools 
as  part  of  educational  research  programs 
being  run  to  support  the  teaching  of 
science  in  schools.  Research  programs 
will  include: 

1.  Galaxy  morphology  (shape  of 
galaxies) 

2.  Asteroid  and  comet  searches 

3.  Gamma-ray  bursts 

4.  Variable  stars 

5.  Extra-solar  planets  (planets  outside 
our  own  Solar  Systein)  These  programs 
are  intended  to  result  in  findings  that 
can  be  published  in  refereed  journals  by 
the  professional  astronomers  that  will 
be  mentoring  the  research.  Therefore, 
the  observations  will  need  to  be  of 
research  quality.  Application  accepted 
by  Commissioner  of  Customs:  July  1 1 , 
2002. 

Docket  Number:  02-037.  Applicant: 
The  University  of  Texas  Health  Center 
at  Tyler,  11937  U.S.  Hv^ry  271,  Tyler,  TX 
75708-3154.  /nsfrumen f:  Electron 
Microscope,  Model  JEM-1230. 
Manufacturer:  JEOL  Ltd.,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  to  study 
ultrastructural  cells — normal  and 
pathological,  dusts — inhaled  and 
environmental,  isolated  proteins, 
bacteria,  viruses,  isolated  RNA  and  DNA 
and  other  bio  compounds  to  understand 
mechanisms  in  biosystems  which  have 
applicability  to  be  used  in  intervening 
in  human  disease.  Application  accepted 
by  Commissioner  of  Customs:  August 
15, 2002. 

Docket  Number:  02-039.  Applicant: 
U.S.  Department  of  Agriculture,  ARS, 
PWA  Office,  800  Buchanan  Street, 
Albany,  CA  94710.  Instrument: 
Automated  Robotic  Colony  Picking  and 
Replicating  System,  Model  QPixH. 
Manufacturer:  Genetix  Limited,  United 
Kingdom.  Intended  Use:  The  instrument 
is  intended  to  be  used  in  research  for  a 
high-throughput  screening  strategy  to 
identify  E.  coli.  and  yeast  colonies  with 
high  recombinant  enzyme  activities  and 
to  quickly  screen  hundreds  of  thousands 
of  colonies  for  clones  that  produce 
highly  active  starch-degrading  enzymes, 
and  to  implement  an  automated  process 
for  that  purpose.  Application  accepted 
by  Commissioner  of  Customs:  August 
28,  2002. 

Docket  Number:  02-040.  Applicant: 
Pennsylvania  State  University,  187 
Materials  Research  Lab  Building, 
University  Park,  PA  16802.  Instrument: 
Optical  Image  Furnace  and  Accessories, 
Model  SCl-MDH-20020.  Manufacturer: 
NEC  Machinery  Corporation,  Japan. 
Intended  Use:  The  instrument  is 
intended  to  be  used  for  the  growth  of  up 


to  10  mm  diameter  single  crystals  for 
the  study  of  oxide  ferroic  and  dielectric 
materials.  The  need  for  the  capability  to 
grow  higt^y  uniform  and  sufficient  in 
size  single  crystals  is  stemmed  from  the 
necessity  to  separate  and  understand  the 
mechanisms  in  the  mixed  valence  solid 
solution  and  often  refractory  ferroic 
crystal  systems.  Application  accepted 
by  Commissioner  of  Customs:  August 
29,  2002. 

Gerald  A.  Zerdy, 

Program  Manager,  Statutory  Import  Programs 

Staff. 

[FR  Doc.  02-23496  Filed  9-13-02;  8:45  am) 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

international  Trade  Administration 

Lawrence  Beriteiey  National 
Laboratory,  et  al.;  Notice  of 
Consolidated  Decision  on  Applications 
for  Duty-Free  Entry  of  Electron 
Microscopes 

This  is  a  decision  consolidated 
pursuant  to  section  6(c)  of  the 
Educational,  Scientific,  and  Cultural 
Materials  Importation  Act  of  1966  (Pub. 
L.  89-651,  80  Stat.  897;  15  CFR  part 
301).  Related  records  can  be  viewed 
between  8:30  a.m.  and  5  p.m.  in  Suite 
4100W,  Franklin  Court  Building,  U.S. 
Department  of  Commerce,  1099  14th 
Street,  NW,  Washington,  DC. 

Docket  Number:  02-025.  Applicant: 
Lawrence  Berkeley  National  Laboratory, 
Berkeley,  CA  94720.  Instrument: 
Electron  Microscope,  Model  Tecnai  G^ 
F20  U-TWIN  STEM.  Manufacturer:  FEI 
Company,  The  Netherlands.  Intended 
Use:  See  notice  at  67  FR  47524,  July  19, 
2002.  Order  Date:  September  7,  2001. 

Docket  Number:  02-026.  Applicant: 
University  of  North  Carolina,  Chapel 
Hill,  NC  27599-3255.  Instrument: 
Electron  Microscope,  Model  JEM-2010F 
FasTEM.  Manufacturer:  JEOL  Ltd., 
Japan.  Intended  Use:  See  notice  at  67  FR 
47524,  July  19,  2002.  Order  Date:  March 
25,  2002. 

Docket  Number:  02-029.  Applicant: 
University  of  Delaware,  Newark,  DE 
19716.  Instrument:  Electron  Microscope, 
Model  JEM-3010.  Manufacturer:  JEOL 
Ltd.,  Japan.  Intended  Use:  See  notice  at 
67  FR  47524,  July  19,  2002.  Order  Date: 
October  24,  2001. 

Comments:  None  received.  Decision: 
Approved.  No  instrument  of  equivalent 
scientific  value  to  the  foreign 
instrument,  for  such  purposes  as  these 
instruments  are  intended  to  be  used, 
was  being  manufactured  in  the  United 
States  at  the  tim'e  the  instruments  were 
ordered.  Reasons:  Each  foreign 


instrument  is  a  conventional 
transmission  electron  microscope 
(CTEM)  and  is  intended  for  research  or 
scientific  educational  uses  requiring  a 
CTEM.  We  know  of  no  CTEM,  or  any 
other  instrument  suited  to  these 
purposes,  which  was  being 
manufactured  in  the  United  States  at  the 
time  of  order  of  each  instrument. 

Gerald  A.  Zerdy. 

Program  Manager,  Statutory  Import  Programs 

Staff 

[FR  Doc.  02-23495  Filed  9-1.3-02:  8:45  am] 

BILUNG  CODE  3S10-OS-P 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091002B] 

Mid-Atiantic  Fisiiery  Management 
Council;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA). 

Commerce. 

ACTION:  Notice  of  public  meeting. 


SUMMARY:  The  Mid-Atlantic  Fishery' 
Management  Council  (Council)  and  its 
Executive  Com^nittee,  Ecosystems 
Plaiming  Committee,  and  Law 
Enforcement  Committee  (with  Advisor) 
will  hold  a  public  meeting.  There  will 
also  be  a  meeting  of  the  Joint  Mid- 
Atlantic  Fishery  Management  Council 
and  New  England  Fishery  Management 
Council  Spiny  Dogfish  Committee. 
DATES:  The  meetings  will  be  held  on 
Monday,  September  30,  2002  through 
Thursday,  October  3,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times. 

ADDRESSES:  The  meetings  will  be  held  at 
the  Holiday  Inn  Select,  630  Naamans 
Road.  Clavmont,  DE,  telephone:  302- 
79iP-2700'. 

Council  address:  Mid-Atlantic  Fishery 
Management  Council.  300  S.  New 
Street,  Dover,  DE  19904,  telephone: 
302-674-2331. 

FOR  FURTHER  INFORMATION  CONTACT: 
Daniel  T.  Furlong,  Executive  Director. 
Mid-Atlantic  Fishery  Management 
Council;  telephone:  302-674-2331,  ext. 
19. 

SUPPLEMENTARY  INFORMATION:  On 
Tuesday,  October  1.  the  Executive 
Committee  will  meet  from  1  p.m.  to  4 
p.m.  New  Member  Orientation  will  be 
held  from  4  p.m.  to  4:30  p.m.  On 
Wednesday,  October  2.  the  Council  will 
convene  at  8  a.m.  with  the  swearing-in 
of  new  Council  members  and  the 
election  of  officers  (chairman  and  vice 
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chairman).  Spiny  dogfish  actions 
regarding  Amendment  1  and 
management  measures  for  the  2003/04 
fishing  year  will  be  discussed  from  8:30 
a.m.  to  11:30  a.m.  Monkiish  issues  and 
input  regarding  proposed  changes  to  the 
cmrent  permit  moratorium  will  be 
discussed  from  11:30  a.m.  until  noon. 
The  Ecosystems  Planning  Committee 
will  meet  ^om  1  p.m.  to  3  p.m.  The 
Enforcement  Committee  with  its 
Advisors  will  meet  from  3  p.m.  to  5  p.m. 
On  Thursday,  October  3,  the  Council 
will  meet  from  8  a.m.  until  4  p.m.  to 
conduct  its  routine  business. 

Agenda  items  for  the  Council's 
committees  and  the  Council  itself  are: 
the  Executive  Committee  will  review/ 
approve  previously  addressed  Statement 
of  Operating  Practices  and  Procedures 
(SOPPs),  review  draft  2003  annual  work 
plan,  and  review  2003  grant  application 
if  available;  the  Council  will  review  and 
discuss  the  Joint  Spiny  Dogfish 
Committee's  actions  regarding 
Amendment  1  to  the  Spiny  Dogfish 
Fishery  Management  Plan  (FMP), 
review  and  discuss  the  Joint  Spiny 
Dogfish  Committee's  recommendations 
on  dogfish  management  measures  for 
the  2003/04  fishing  year,  and  adopt 
management  measures  for  the  2003/04 
fishing  year;  the  Coimcil,  will  review 
monkfish  comments  received  during  the 
supplemental  scoping  hearings  and 
discuss  potential  impacts  of  proposed 
changes  to  permit  moratorium  for 
monkfish;  the  Ecosystems  Planning 
Committee  will  discuss  the  feasibility  of 
developing  and  adopting  a  universal 
saltwater  fishing  license;  and,  discuss 
and  determine  research  set-aside 
priorities  for  2004;  the  Enforcement 
Committee  with  Advisors  will  discuss 
and  evaluate  the  enforceability  of  at-sea 
transfer  of  catch  should  such  a  measure 
be  adopted,  and  review  post  September 
1 1  enforcement  actions  and  their 
impacts  on  marine  resources 
regulations;  there  will  be  a  presentation 
on  the  historical  fisheries  of  the 
Delaware  River  and  Bay  by  the  U.S.  Fish 
and  Wildlife  Service;  the  Council  will 
discuss  during  meeting  one  of 
Framework  3  to  the  Squid,  Mackerel, 
Butterfish  FMP  extending  the  lUex 
limited  access  moratorium  for  two 
years;  the  Council  will  also  receive  and 
discuss  organizational  and  committee 
reports  including  the  New  England 
Council's  report  regarding  possible 
actions  on  herring,  groundfish, 
monkfish,  red  crab,  scallops,  skates,  and 
whiting;  and,  act  on  any  continuing 
and/or  new  business.  Under  Continuing 
and  New  Business,  the  council  will 
review  and  recommend  the  research  set- 


aside  quota  level  for  the  2003  tilefish 
fishery. 

In  conjunction  with  but  separate  from 
this  Council  meeting,  there  will  be  a 
Joint  Dogfish  Committee  meeting  on 
Monday,  September  30  fi-om  10  a.m.  to 
4  p.m.,  to  review  updated  fisheries  and 
stock  assessment  information,  develop 
2003/04  management  measures,  and 
discuss  Amendment  1  to  the  Spiny 
Dogfish  FMP.  Likewise,  there  will  be 
two  public  hearings  in  conjimction  with 
but  separate  from  this  Council  meeting. 
On  Tuesday  evening,  October  1,  from  7 
p.m.  to  9  p.m.  the  New  England  Fishery 
Management  Council  will  conduct  a 
public  hearing  on  its  Skate  FMP.  This 
public  hearing  will  be  held  to  solicit 
comments  on  the  Draft  Skate  FMP  and 
Draft  Environmental  Impact  Statement 
(EIS).  The  Draft  Skate  FMP  proposes 
several  alternatives  to  address  \he 
management  of  the  seven  species  of 
skates  in  the  Northeast  Region  skate 
complex.  Written  comments  will  be 
accepted  until  October  15,  2002.  Please 
forward  comments  to  Paul  Howard, 
Executive  Director,  New  England 
Fishery  Management  Council,  50  Water 
Street,  The  Tannery  -  Mill  2, 
Newburyport,  MA  01950. 

On  Wednesday  evening,  October  2 
from  7  p.m.  to  9  p.m.,  the  Mid-Atlantic 
Fishery  Management  Council  will 
conduct  a  public  hearing  on 
Amendment  13  to  its  Surfclam  and 
Ocean  Quahog  FMP.  Amendment  13 
addresses  five  major  issues:  (1)  A  new 
surfclam  overfishing  definition,  (2) 
fishing  gear  impacts  to  essential  fish 
habitat  (EFH),  (3)  multi-year  quotas,  (4) 
suspension  of  the  siufclam  minimum 
size  limit,  and  (5)  a  vessel  monitoring 
type  system.  The  intended  effect  of  this 
action  is  to  alert  interested  public  of  the 
commencement  of  this  hearing  process 
to  provide  for  public  participation. 
Written  comments  will  be  accepted 
until  October  15,  2002.  Please  forward 
comments  to  Daniel  T.  Furlong, 
Executive  Director,  Mid-Atlantic 
Fishery  Management  Council,  300  S. 
New  Street,  Room  2115,  Dover,  DE 
19904. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  the  Council  for  discussion,  these 
issues  may  not  be  the  subject  of  formal 
Council  action  during  this  meeting. 
Council  action  will  be  restricted  to  those 
issues  specifically  listed  in  this  notice 
and  any  issues  arising  after  publication 
of  this  notice  that  require  emergency 
action  under  section  305(c)  of  the 
Magnuson-Stevens  Act,  provided  the 
public  has  been  notified  of  the  Coimcil's 
intent  to  take  final  actions  to  address 
such  emergencies. 


Special  Accommodations 

This  meeting  is  physically  accessible 
to  people  with  disabilities.  Requests  for 
sign  language  interpretation  or  other 
.auxiliary  aids  should  be  directed  to 
Joaima  Davis  at  least  5  days  prior  to  the 
meeting  date. 

Dated:  September  11,  2002 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service 
[FR  Doc.  02-23501  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  3510-22-S 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmosplieric 
Administration 

n.D.  091002C] 

North  Pacific  Fishery  Management 
Councii;  Public  Meetings 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Notice  of  public  meetings. 

SUMMARY:  The  North  Pacific  Fishery 
Management  Council  (Council)  and  its 
advisory  committees  will  hold  public 
meetings  in  Seattle,  WA. 
DATES:  The  meetings  will  be  held  on 
Monday,  September  30  through 
Tuesday,  October  8,  2002.  See 
SUPPLEMENTARY  INFORMATION  for  specific 
dates  and  times.  All  meetings  are  open 
to  the  public  except  executive  sessions. 
ADDRESSES:  The  meetings  will  be  held  at 
the  Doubletree  Hotel,  SeaTac,  18740 
Pacific  Highway  South,  Seattle,  WA 
98188. 

Council  address:  North  Pacific 
Fishery  Management  Council,  605  W. 
4th  Ave.,  Suite  306,  Anchorage,  AK 
99501-2252. 

FOR  FURTHER  INFORMATION  CONTACT! 
Council  staff.  Phone:  907-271-2809. 
SUPPLEMENTARY  INFORMATION:  The 
Council's  Advisory  Panel  will  begin  at 
8  a.m.,  Monday,  September  30,  and 
continue  through  Friday,  October  4, 
2002.  The  Scientific  and  Statistical 
Committee  will  begin  at  8  a.m.  on 
Monday,  September  30,  and  continue 
through  Wednesday,  October  2,  2002. 

The  Council  will  begin  its  plenary 
session  at  8  a.m.  on  Wednesday, 
October  2,  continuing  through  Tuesday 
October  8,  2002. 

Council  Plenary  Session:  The  agenda 
for  the  Council's  plenary  session  will 
include  the  following  issues.  The 
Council  may  take  appropriate  action  on 
any  of  the  issues  identified. 
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1.  Report: 

(a)  Executive  Director's  Report 

(b)  NMFS  Management  Report 

(c)  Alaska  Department  of  Fish  &  Game 
(ADF&G)  Management  Report 

(d)  Coast  Guard  Report 

(e)  Report  from  independent  legal 
review  team 

(f)  Report  from  Vessel  Monitoring 
System  (VMS)  Committee 

2.  Crab  Rationalization:  Provide 
clarification  on  aspects  of  June  2002 
motion.  Receive  three  Committee 
reports.  Initial  review  of  trailing 
amendments.  Receive  update  on  Crab 
Environmental  Impact  Statement  (EIS) 
progress  and  Congressional  actions. 
Review  and  provide  information  on  new 
proposals.  Crab  Plan  Team  and  Pacific 
Northwest  Crab  Industry  Advisory 
Committee  reports. 

3.  Steller  Sea  Lion  (SSL)  management 
measures:  Receive  update  on  litigation, 
final  action  on  two  trailing 
amendments.  Final  action  on  Cape 
Sarichef  closure. 

4.  Draft  Programmatic  Supplemental 
Environmental  Impact  Statement 
(DPSEIS):  Receive  status  report. 

5.  Improved  Retention  and  Improved 
Utilization  (IR/IU):  Receive  report  from 
IR/IU  Technical  Committee.  Final  action 
on  amendment  package  for  flatfish 
requirements.  Provide  direction  on 
trailing  amendments. 

6.  Essential  Fish  Habitat  (EFH): 
Receive  Committee  report,  identify  final 
alternatives  for  analysis. 

7.  Gulf  of  Alaska  (GOA)  Groundfish 
Rationalization:  Review  scoping  paper 
and  receive  update  on  scoping  meetings. 
Receive  Committee  report  and  provide 
direction  as  necessary. 

8.  Community  Development  Quota 
(CDQ)  Program:  Review  and  conmient 
on  the  State's  proposed  CDQ 
allocations. 

9.  Observer  Program:  Review 
Committee  report  and  provide  direction 
as  necessary. 

10.  American  Fisheries  Act  (AFA): 
Initial  review  of  Pacific  cod  sideboard 
package.  Final  action  on  single 
geographic  location  amendment. 

11.  Halibut  Management:  Review 
implementation  issues  and  data  issues 
related  to  Charterboat  Guideline  Harvest 
Levels  (GHL)  and  Individual  Fishing 
Quotas  (IFQ)  programs  and  proceed  as 
appropriate.  Review  discussion  paper 
on  implementation  issues  RE:  April 
2002  proposed  subsistence  amendments 
(including  community  harvest  permits). 
Request  fi-om  Akutan  for  inclusion  in 
GOA  IFQ  community  purchase  program. 

12.  Groundfish  Issues:  Report  from 
F40  independent  review  team.  Final 
action  on  total  allowable  catch  (TAG) 
setting  process  (Amendment  48/48). 


Review  2002  draft  GOA  and  Bering  Sea 
and  Aleutian  Islands  (BSAI)  Stock 
Assessment  Fishery  Evaluation  (SAFE) 
report  and  recommend  proposed  and 
interim  groimdfish  specifications. 
Review  'other  species'  breakout  and 
associated  issues.  Set  Vessel  Incentive 
Program  (VIP)  rates  for  first  half  of  2003. 

13.  Other  Business:  Approve 
Scientific  and  Statistical  Committee 
(SSC)  replacement  for  Dr.  Al  Tyler. 
Approve  appointment  to  GOA 
Groundfish  Plan  Team.  Discuss  joint 
meeting  with  Board  of  Fish  in  2003. 
Clarification  of  Council  intent  on 
Amendment  67.  North  Pacific  Research 
Board  update  on  research  priorities. 

14.  Staff  Tasking:  Review  tasking  and 
provide  direction  as  appropriate 
(includes  discussion  of  fixed  gear  cod 
allocations,  and  review  information  and 
determine  workplan  for  differential  gear 
impact  analysis) 

Scientific  and  Statistical  Committee: 
The  SSC  agenda  will  include  the 
following  issues: 

(a)  Groimdfish  Issues 

(b)  Initial  review  of  Crab  trailing 
Amendments,  Crab  Plan  Team  report 
(C-l(c  k  f))  on  Council  agenda) 

(c)  Charterboat  GHL/IFQ  program  (C- 
10(a)  on  Council  agenda) 

(d)EFH 

(e)  DPSEIS 

(f)  Observer  Program 

(g)  American  Fisheries  Act 
(h)  IR/IU 

(i)  SSL  interaction  measures  (C-2(c) 
on  Council  Agenda) 

(j)  Approve  appointment  to 
Groundfish  Plan  Team  and  North 
Pacific  Research  Board  update  on 
Research  Priorities  (D-2  b  &  e)  on 
Council  Agenda) 

Advisory  Panel:  The  Advisory  Panel 
will  address  the  same  agenda  issues  as 
the  Council,  with  the  exception  of  the 
Reports  under  Item  #1  of  the  Coimcil 
agenda. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  Council  for  discussion,  in 
accordance  with  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act,  these  issues  may  not  be  the  subject 
of  formal  Council  action  during  the 
meeting.  Council  action  will  be 
restricted  to  those  issues  specifically 
identified  in  the  agenda  listed  in  this 
notice  and  any  issues  arising  after 
publication  of  this  notice  that  require 
emergency  action  under  sectipn  305(c) 
of  the  Magnuson-Stevens  Act,  provided 
the  public  has  been  notified  of  the 
Council's  intent  to  take  final  action  to 
address  the  emergency. 

Special  Accommodatioas 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 


Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  Gail  Bendixen  at 
907-271-2809  at  least  7  working  days 
prior  to  the  meeting  date. 

Dated:  September  10.  2002. 
Richard  W.  Surdi, 

Acting  Director.  Office  of  Sustainable 
Fisheries.  National  Marine  Fisheries  Service. 
IFR  Doc.  02-23502  Filed  9-13-02:  8:45  am) 

BILUNO  CODE  3StO-2a-S 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection  of  Information; 
Comment  Request— Procurement  of 
Goods  and  Sarvlcas 

agency:  Consumer  Product  Safety 

Commission. 

ACTION:  Notice. 

summary:  As  required  by  the  Paperwork 
Reduction  Act  (44  U.S.C.  Chapter  35). 
the  Consumer  Product  Safety 
Commission  requests  comments  on  a 
proposed  extension  of  approval  for  a 
period  of  three  years  from  the  date  of 
approval  of  a  collection  of  information 
associated  with  the  procurement  of 
goods  and  services.  Forms  used  by  the 
Commission  for  procurement  of  goods 
and  services  request  persons  who  quote, 
propose,  or  bid  on  contracts  to  provide 
information  needed  to  evaluate  quotes, 
proposals,  and  bids  in  accordance  with 
applicable  laws  and  regulations. 

The  Commission  will  consider  all 
comments  received  in  response  to  this 
notice  before  requesting  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget  (0MB). 
DATES:  The  Office  of  the  Secretary  must 
receive  comments  not  later  than 
November  15,  2002. 
ADDRESSES:  Written  comments  should 
be  captioned  "Procurement  of  Goods 
and  Services;  Paperwork  Reduction 
Act,"  and  mailed  to  the  Office  of  the 
Secretary,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207, 
or  delivered  to  that  office,  room  502, 
4330  East-West  Highway,  Bethesda, 
Maryland  20814.  Written  comments 
may  also  be  sent  to  the  Office  of  the 
Secretary  by  facsimile  at  (301)  504-0127 
or  by  e-mail  at  cpsc-os@cpsc.gov. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information  call  or  write 
Linda  L.  Glatz,  Management  and 
Program  Analyst,  Office  of  Plaiming  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  D.C.  20207; 
(301)  504-0416.  Ext.  2226. 
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SUPPLEMENTARY  INFORMATION:  The 
Commission's  procurement  of  goods 
and  services  is  governed  by  the  Federal 
Property  and  Administrative  Services 
Act  of  1949.  as  amended  (41  U.S.C.  253 
et  seq.).  That  law  requires  the 
Commission  to  procure  goods  and 
services  under  conditions  most 
advantageous  to  the  government, 
considering  cost  and  other  factors. 

A.  Informatioii  Required  by 
Procurement  Forms 

The  Commission  requires  persons  and 
firms  to  submit  quotations,  proposals, 
and  bids  for  contracts  to  provide  goods 
and  services  on  standardized  forms. 
These  forms  request  information  from 
offerors  about  costs  or  prices  of  goods 
and  services  to  be  supplied; 
specifications  of  goods  and  descriptions 
of  services  to  be  delivered;  competence 
of  the  offeror  to  provide  the  goods  or 
services;  and  other  information  about 
the  offeror  such  as  the  size  of  the  firm 
and  whether  it  is  minority  owned.  The 
Commission  uses  the  information 
provided  by  offerors  to  determine  the 
reasonableness  of  prices  and  costs  and 
the  responsiveness  of  potential 
contractors  to  undertake  the  work 
involved  so  that  all  bids  may  be 
awarded  in  accordance  with  Federal 
procurement  laws. 

0MB  approved  the  collection  of 
information  requirements  in  the 
procurement  forms  used  by  the 
Commission  imder  control  number 
3041-0059.  OMB's  most  recent 
extension  of  approval  will  expire  on 
November  30,  2002.  The  CPSC  now 
proposes  to  request  extension  of 
approval  for  the  information  collection 
requirements  in  the  forms  used  for 
procurement  of  goods  and  services.  The 
Commission  plans  to  use  the  Internet 
and  the  General  Services 
Administration's  (GSA)  GSA 
Advantage!  System  for  delivery  order 
purchasing.  The  Internet  provides  small 
businesses  access  to  information  about 
the  Commission's  current  needs  for 
goods  and  services. 

B.  Information  Collection  Burden 

During  fiscal  year  2001, 
approximately  2,539  firms  spent  about 
14,174  hours  responding  to  all  Requests 
for  Quotations  (RFQs),  and  Requests  for 
Proposals  (RFPs)  issued  by  the 
Commission.  The  time  required  by 
vendors  to  respond  ranged  from  as  little 
as  10  to  15  minutes  per  firm  for  a  simple 
telephone,  e-mail,  fax,  or  Internet 
response  concerning  the  purchase  of  a 
standard  item  or  service,  to  as  much  as 
100-200  hours  per  firm  for  a  complex 
written  offer  prepared  in  response  to 
technically  complex  RFQs  and  RFPs. 


Based  on  the  nimiber  of  procurements, 
details  of  actions  reported  by  the 
Federal  Procurement  Data  System,  and 
the  procurement  staffs  experience  with 
the  sales  and  technical  functions  of 
various  vendors,  we  believe  firms  spent 
an  estimated  11,624  hours  responding  to 
oral,  electronic,  and  written  RFQs  and 
RFPs  and  approximately  2,550  hours 
preparing  quotes  and  proposals  in 
response  to  more  complex  RFQs  and 
RFPs.  The  cost  of  preparing  a  response 
to  an  oral,  electronic,  or  written  RFQ  or 
RFP  is  estimated  to  be  approximately 
$36  per  hour  for  regular  sales  staff  and 
$55  per  hour  for  high  level  sales  staff 
with  advanced  technical  expertise  for 
more  complex  procurements  (based  on 
Web  search  at  the  Career  Journal  from 
the  Wall  Street  Journal  and  Salary.com 
and  research  of  salary  tables  from  "Sales 
and  Marketing  Management"  magazine 
dated  May  2001).  The  annualized  cost  to 
all  firms  for  responding  to  all  RFQs  and 
RFPs  issued  by  the  Commission  is 
estimated  to  be  $558,714  (11,624  hoiu-s 
X  $36/hr  +  2,550  hours  x  $55/hr  = 
$558,714). 

The  total  cost  to  the  government  for 
all  collections  of  information  by  the 
Commission  related  to  procurement  of 
goods  and  services  is  estimated  to  be 
about  $972,187  a  year.  This  estimate 
was  made  by  reviewing  the 
Commission's  procurement  activities  in 
fiscal  year  2001. 

C.  Request  for  Conmients 

The  Commission  solicits  written 

comments  from  all  interested  persons 

about  the  proposed  collection  of 

information.  "The  Commission 

specifically  solicits  information  relevant 

to  the  following  topics: 

— Whether  the  collection  of  information 
described  above  is  necessary  for  the 
proper  performance  of  the 
Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

— Whether  the  estimated  burden  of  the 
proposed  collection  of  information  is 
accurate; 

— Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected  could  be  enhanced;  and 

— Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms 
of  information  technology. 

Dated:  September  10,  2002. 
Todd  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  02-23454  Filed  9-13-02;  8:45  am] 

8ILUNG  CODE  635S-01-P 


CONSUMER  PRODUCT  SAFETY 
COMMISSION 

Proposed  Collection;  Comment 
Request— Testing  and  Recordkeeping 
Requirements  for  Carpets  and  Rugs 

AGENCY:  Consumer  Product  Safety 

Commission. 

action:  Notice. 

SUMMARY:  As  required  by  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  the  Consumer  Product 
Safety  Commission  requests  comments 
on  a  proposed  extension  of  approval, 
through  November  30,  2005,  of 
information  collection  requirements  for 
manufacturers  and  importers  of  carpets 
and  rugs.  The  collection  of  information 
is  in  regulations  implementing  the 
Standard  for  the  Surface  Flammability 
of  Carpets  and  Rugs  (16  CFR  part  1630) 
and  the  Standard  for  the  Surface 
Flammability  of  Small  Carpets  smd  Rugs 
(16  CFR  part  1631).  These  regulations 
establish  requirements  for  testing  and 
recordkeeping  for  manufacturers  and 
importers  who  furnish  guaranties  for 
products  subject  to  the  carpet 
flammability  standards.  The 
Commission  will  consider  all  comments 
received  in  response  to  this  notice 
before  requesting  an  extension  of 
approval  of  this  collection  of 
information  from  the  Office  of 
Management  and  Budget. 
DATES:  The  Office  of  the  "Secretary  must 
receive  comments  not  later  than 
November  15,  2002. 
ADDRESSES:  Written  comments  should 
be  captioned  "Carpets  and  Rugs; 
Paperwork  Reduction  Act,"  and  mailed 
to  the  Office  of  the  Secretary,  Consumer 
Product  Safety  Commission, 
Washington,  DC  20207,  or  delivered  to 
that  office,  room  502,  4330  East-West 
Highway,  Bethesda,  Maryland  20814. 

Written  comments  may  also  be  sent  to 
the  Office  of  the  Secretary  by  facsimile 
at  (301)  504-0127  or  by  e-mail  at  cpsc- 
os@cpsc.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
information  about  the  proposed 
collection  of  information  call  or  write 
Linda  L.  Glatz,  Management  and 
Program  Analyst,  Office  of  Plaiming  and 
Evaluation,  Consumer  Product  Safety 
Commission,  Washington,  DC  20207; 
(301)  504-0416,  Ext.  2226. 
SUPPLEMENTARY  INFORMATION: 

A.  The  Standards 

Carpets  and  rugs  that  have  one 
dimension  greater  than  six  feet,  a 
surface  area  greater  than  24  square  feet, 
and  are  maniifactured  for  sale  in  or 
imported  into  the  United  States  are 
subject  to  the  Standard  for  the  Surface 
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Flanmiability  of  Carpets  and  Rugs  (16 
CFR  part  1630).  Carpets  and  rugs  that 
have  no  dimension  greater  than  six  feet 
and  a  surface  area  not  greater  than  24 
square  feet  are  subject  to  the  Standard 
for  the  Surface  Flammability  of  Small 
Carpets  and  Rugs  (16  CFR  part  1631). 

Both  of  these  standards  were  issued 
under  the  Flammable  Fabrics  Act  (FFA) 
(15  U.S.C.  1191  et  seq.).  Both  standards 
require  that  products  subject  to  their 
provisions  must  pass  a  flammability  test 
that  measures  resistance  to  a  small, 
timed  ignition  source.  Small  carpets  and 
rugs  that  do  not  pass  the  flammability 
test  comply  with  the  standard  for  small 
carpets  and  rugs  if  they  are  permanently 
labeled  with  the  statement  that  they  fail 
the  standard  and  should  not  be  used 
near  sources  of  ignition. 

Section  8  of  the  FFA  (15  U.S.C.  1197) 
provides  that  a  person  who  receives  a 
guaranty  in  good  faith  that  a  product 
complies  with  an  applicable 
flammability  standard  is  not  subject  to 
criminal  prosecution  for  a  violation  of 
the  FFA  resulting  from  the  sale  of  any 
product  covered  by  the  guaranty. 
Section  8  of  the  FFA  requires  that  a 
guaranty  must  be  based  on  "reasonable 
and  representative"  tests.  Many 
manufactiirers  and  importers  of  carpets 
and  rugs  issue  guaranties  that  the 
products  they  produce  or  import 
comply  with  the  applicable  standard. 
Regulations  implementing  the  carpet 
flammability  standards  prescribe 
requirements  for  testing  and 
recordkeeping  by  firms  that  issue 
guaranties.  See  16  CFR  part  1630, 
Subpart  B,  and  16  CFR  part  1631, 
Subpart  B.  The  Commission  uses  the 
information  compiled  and  maintained 
by  firms  that  issue  these  guaranties  to 
help  protect  the  public  from  risks  of 
injury  or  death  associated  with  carpet 
fires.  More  specifically,  the  information 
helps  the  Commission  arrange 
corrective  actions  if  any  products 
covered  by  a  guaranty  fail  to  comply 
with  the  applicable  standard  in  a 
manner  that  creates  a  substantial  risk  of 
injury  or  death  to  the  public.  The 
Commission  also  uses  this  information 
to  determine  whether  the  requisite 
testing  was  performed  to  support  the 
guaranties. 

The  Office  of  Management  and  Budget 
(0MB)  approved  the  collection  of 


information  in  the  regulations  under 
control  number  3041-0017.  OMB's  most 
recent  extension  of  approval  expires  on 
November  30,  2002.  The  Commission 
now  proposes  to  request  an  extension  of 
approval  without  change  for  the 
collection  of  information  in  the 
regulations. 

B.  Estimated  Burden 

The  Conunission  staff  estimates  that 
the  enforcement  rules  result  in  an 
industry  expenditure  of  a  total  of  60,000 
hours  for  testing  and  recordkeeping. 
However,  the  Commission  is  unable  to 
estimate  the  total  dollar  cost  incurred  by 
the  industry.  The  Commission  staff 
estimates  that  120  firms  are  subject  to 
the  information  collection  requirements 
because  the  firms  have  elected  to  issue 
a  guaranty  of  compliance  with  the  FFA. 
The  niunber  of  tests  that  a  firm  issuing 
a  guaranty  of  compliance  would  be 
required  to  perform  each  year  varies, 
depending  upon  the  nimiber  of  carpet 
styles  and  the  annual  voliune  of 
production.  The  staff  estimates  that  the 
average  firm  issuing  a  continuing 
guaranty  under  the  FFA  is  required  to 
conduct  a  maximimi  of  200  tests  per 
year.  The  actual  number  of  tests 
required  by  a  given  firm  may  vMy  from 
1  to  200,  depending  upon  the  number  of 
carpet  styles  and  the  annual  production 
volume.  For  example,  if  a  firm 
manufactures  100,000  linear  yards  of 
carpet  each  year,  and  has  obtained 
consistently  passing  test  results,  only 
one  test  per  year  is  required.  The  time 
reqiured  to  conduct  each  test  is 
estimated  by  the  staff  to  be  2  Vz  hours 
plus  the  time  required  to  establish  and 
maintain  the  test  record.  The  estimated 
annual  cost  of  the  information  and 
collection  requirements  to  the  Federal 
government  is  approximately  $22,500. 
This  sum  includes  three  staff  months 
and  travel  costs  expended  for 
examination  of  the  records  required  to 
be  maintained. 

C  Request  for  Comments 

The  Commission  solicits  written 
comments  from  all  interested  persons 
about  the  proposed  collection  of 
information.  'The  Commission 
specifically  solicits  information  relevant 
to  the  following  topics: 


•  Whether  the  collection  of 
information  described  above  is 
necessary  for  the  proper  performance  of 
the  Commission's  functions,  including 
whether  the  information  would  have 
practical  utility; 

•  Whether  the  estimated  burden  of 
the  proposed  collection  of  information 
is  accurate; 

•  Whether  the  quality,  utility,  and 
clarity  of  the  information  to  be  collected 
could  be  enhanced;  and 

•  Whether  the  burden  imposed  by  the 
collection  of  information  could  be 
minimized  by  use  of  automated, 
electronic  or  other  technological 
collection  techniques,  or  other  forms  of 
information  technology. 

Dated:  September  10.  2002. 
Todd  A.  Stevenson, 

Secretary,  Consumer  Product  Safety 

Commission. 

[FR  Doc.  02-23455  Filed  9-13-02;  8:45  am] 
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DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

[Transmittal  No.  02-37] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 
ACTION:  Notice. 

SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub  L 
104-164  dated  21  July  1996. 
FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 

The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-37  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNQ  COOe  SOOI-OS-M 
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In  reply  refer  to: 

1-02/008608 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 
I 
Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-37, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

I 
(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $122  million.  Soon 

after  this  letter  is  delivered  to  your  ofHce,  we  plan  to  notify  the  news  media. 


Sincerely, 


■^^ — .—  6cJL4;fci 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL.  USAF 

DIRECrOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Conunittee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Conunittee  on  Appropriations 
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Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)      Prospective  Purchaser;  Egypt 

(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$  93  million 
$  29  million 
$122  million 


(Hi)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  459  AGM-114K3  HELLFIRE II  Air-to-Surface 
Anti-Armor  missiles,  500  M1045A2  High  Mobility  Multi-purpose  Wheeled 
Vehicles  (HMMWV),  8,072  25.4mm  chaff  cartridges,  engines,  winches,  kits, 
dispensers,  containers,  spare  and  repair  parts,  test  and  tool  sets,  personnel 
training  and  equipment,  publications,  a  UJS.  Government  and  contractor 
engineering  and  logistics  personnel  services.  Quality  Assurance  Team,  and  other 
related  elements  of  logistics  support  NOTE:  These  two  items  are  not 
operationally  linked  together  nor  supportive  of  each  other. 

(iv)       Military  Department:  Army  (UVA  and  UUP) 

(v)       Prior  Related  Cases,  if  any: 

FMS  Case  URB  -  $43  million  -  9Jun96 
FMS  case  UTA  -  $23  Million  -  IMarOO 

(vi)       Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Aereed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress:  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Egypt  -  HELLFIRE  II  Air-to-Surface  Anti-Armor  Missiles  and  Vehicles 

The  Government  of  Egypt  has  requested  a  possible  sale  of  459  AGM-114K3  HELLFIRE  II 
Air-to-Surface  Anti-Armor  missiles,  500  M1045A2  High  Mobility  Multi-purpose  Wheeled 
Vehicles  (HMMWV),  8,072  25.4mm  chaff  cartridges,  engines,  winches,  kits,  dispensers,  . 
containers,  spare  and  repair  parts,  test  and  tool  sets,  personnel  training  and  equipment, 
publications,  a  U.S.  Government  and  contractor  engineering  and  logistics  personnel  services. 
Quality  Assurance  Team,  and  other  related  elements  of  logistics  support  NOTE:  These  two 
items  are  not  operationally  linked  together  nor  supportive  of  each  other.  The  estimated  cost  is 

$122  million. 

I 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East. 

Egypt  currently  has  HELLFIRE  missiles  in  its  operational  inventory  for  use  with  APACHE 
attack  helicopters.  These  additional  missiles  will  enhance  Egyptian  war  reserve  stocks,  and 
equals  less  than  one  full  combat  load  per  AH-64  helicopter.  The  proposed  sale  of  the 
HMMWVs  will  be  fielded  with  Egypt's  TOW  weapon  system  in  their  Field  Artillery  and  to 
replace  existing  jeeps  as  support  vehicles.  Egypt,  which  already  has  the  proposed  items  in  its 
inventory,  will  have  no  difficulty  absorbing  these  missiles  and  trucks. 

( 
The  principle  contractors  will  be:  Lockheed  Martin  Electronics  and  Missiles  of  Orlando, 
Florida  and  AM  General  of  Mishawaka,  Indiana.  There  are  no  offset  agreements  proposed  in 
connection  with  this  potential  sale. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  U.S.  Government  Quality 
Assurance  Teams  and  five  contractor  representatives  for  one  week  intervals  to  participate  in 
program  review  and  technical  reviews  to  Egypt. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


UMI 


TransmitUl  No.  02-37 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vii 

(vii)     Sensitivity  of  Technology: 

1.         The  AGM-1 14K3  HELLFIRE  II  Air-to-Surface  Anti-Armor  missile  hardware 
and  documentation  are  unclassified.  Missile  performance  parameters  and  characteristics, 
including  susceptibility  to  countermeasures,  are  classified  up  to  Secret  and  considered  very 
sensitive.  Missile  hardware  is  considered  sensitive  and  knowledge  of  the  warhead  timing 
mechanism  .would  be  useful  in  development  of  countermeasures.  Technology  contained 
within  the  missile  is  sensitive  and.  Unclassified.  The  sensitivity  of  the  system  is  primarily  in 
the  software  programs  which  enable  the  missile  to  operate  in  a  countermeasures  environment 
Training,  maintenance,  operations  and  related  documentation  are  unclassified  and  not 
considered  sensitive. 


2. 
capabilities. 


Missile  design  features  minimize  the  possibility  of  reverse  engineering  U.S. 


3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the 
specific  hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop 
countermeasures,  which  might  reduce  the  effectiveness  of  the  reconnaissance  system,  or  be 
used  in  the  development  of  a  system  with  similar  capabilities. 

4.  A  determination  has  been  made  that  Egypt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  02-23414  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-40] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTK>n:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Pub  L 
104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703-604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-40  with 
attached  transmittal  and  policy 
justification. 

Dated:  Spptember  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLmOCOOE  S001-<N-M 
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In  reply  refer  to: 

1-02/008737 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arras  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-40, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 

for  defense  articles  and  services  estimated  to  cost  $250  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 


Sincerely, 


,5_^t — .^  uJjtJL^ 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Committee  on  Appropriations 
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>  Transmittal  No.  02-40 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)       Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


(ii)       Total  Estimated  Value: 

Major  Defense  Equipment'*' 

Other 

TOTAL 


$167  million 
$  83  million 
$250  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  48  rebuilt  Standard  Assault  Amphibious  Personnel 
Vehicles,  4  Assault  Amphibious  Command  Vehicles,  2  Assault  Amphibious 
Recovery  Vehicles,  enhanced  Position  Laser  Remote  Sensor  radios,  supply 
support,  installation  kits,  spare  and  repair  parts,  chargers,  support  equipment, 
publications  and  documentation,  personnel  and  training  equipment,  quality 
assurance  team,  U.S.  Government  and  contractor  technical  support;  and  other 
related  elements  of  logistics  support. 

(iv)       Military  Department:  Navy  (SDR) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 

(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  TUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  Assault 
Amphibious  Vehicles 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  48  rebuilt  Standard  Assault  Amphibious  Personnel  Vehicles,  4  Assault 
Amphibious  Conmiand  Vehicles,  2  Assault  Amphibious  Recovery  Vehicles,  enhanced  Position 
Laser  Remote  Sensor  radios,  supply  support,  installation  kits,  spare  and  repair  parts, 
chargers,  support  equipment,  publications  and  documentation,  personnel  and  training 
equipment,  quality  assurance  team,  U.S.  Government  and  contractor  technical  support;  and 
other  related  elements  of  logistics  support  The  estimated  cost  is  $250  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

I 
The  Assault  Amphibious  Vehicles  program  will  replace  the  recipient's  aged  and  non- 
supportable  Landing  Vehicle  Tracked  fleet,  thereby  improving  its  counter  landing  capability 
and  self-defense  posture. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  United  Defense  LP  Ground  Systems  Division  of  Santa  Clara, 
California.  There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

I 
Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  U.S.  contractor  field 
service  support  representative  for  one  year  after  delivery  of  the  vehicles  to  the  recipient. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


IFR  Doc.  02-23415  Filed  9-13-02;  8:45  ami 
BILUNG  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-41] 

36(bK1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-41  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Departmen  t  of  Defense. 

BILUNG  CODE  5001-08-M 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/008902 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 

Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-41, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  the  Taipei  Economic  and  Cultural  Representative  OfTice  in  the 

United  States  for  defense  articles  and  services  estimated  to  cost  $174  million.  Soon  after 

this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


,^-Jo <—  uJtJ^ 


TOME  H.  WALTERS,  JR. 

UEUTENANT  GENERAL.  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 


58368 


(i) 
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Transmittal  No.  02-41 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


(ii) 


(Hi) 


(Iv) 

(vi> 
(vii) 


Total  Estimated  Value; 
Major  Defense  Equipment* 
Other 
TOTAL 


$  0  million 
$174  million 
$174  million 


Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase;  maintenance  of  repairable  material  and  spare  parts 
in  support  of  F-16A/B,  F-5E/F,  C-130H  and  Indigenous  Defense  Fighter  aircraft; 
MPN-14  and  GE-592  radar  systems;  AIM-120  missile;  Pathfinder/Sharpshooter; 
Pratt  &  Whitney  F-lOO  engines;  communications  equipment;  and  other  U.S. 
made  military  material. 

Military  Department;  Air  Force  (MPU) 

Prior  Related  Cases,  if  any;  none 

Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 


(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defmed  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  .lUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  Maintenance  of 
Repairable  Material 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  for  maintenance  of  repairable  material  and  spare  parts  in  support  of  F-16A/B,  F- 
5E/F,  C-130H  and  Indigenous  Defense  Fighter  aircraft;  MPN-14  and  GE-592  radar  systems; 
AIM-120  missile;  Pathfinder/Sharpshooter;  Pratt  &  Whitney  F-lOO  engines;  communications 
equipment;  and  other  U.S.  made  military  material.  The  estimated  cost  is  $174  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  Recipient  needs  these  additional  spare  parts  to  maintain  the  aircraft,  radar,  and  missile 
systems  previously  procured  from  the  United  States  in  a  mission  capable  status. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be  Lockheed  Martin  Company  of  Dallas/Fort  Worth,  Texas 
and  Northrop  Grunmian  Corporation  of  Baltimore,  Maryland.  There  are  no  offset 
agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  recipient. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  02-23416  Filed  9-13-02;  8:45  am) 
BILLING  CODE  5001-0»-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-44] 


ACTION;  Notice. 


SUMMARY:  The  Department  of  Defense  is 

publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

36(b)(1 )  Arms  Sales  Notification  for  further  information  contact:  Ms. 

agency:  Department  of  Defense,  Defense    icye 
Security  Cooperation  Agency. 


The  following  is  a  copy  of  a  letter  to 
the  Speeiker  of  the  House  of 
Representatives,  Transmittal  02—44  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology 

Dated:  September  9.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001 -08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009468 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-44 
and  under  separate  cover  the  classified  offset  certiflcate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  the  United  Arab  Emirates  for  defense  articles  and  services  estimated  to  cost 
$400  million.  Soon  after  this  letter  is  delivered  to  your  ofTice,  we  plan  to  notify  the  news 
media  of  the  unclassified  portion  of  this  Transmittal. 

1 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 

Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 

with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 

reported  information  related  to  ofTset  agreements  be  treated  as  confidential  information 

in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 

App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 

enclosed  confidential  attachment. 


Sincerely, 


uJ)..J± 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 


Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Committee  on  Appropriations 
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Transmittal  No.  02-44 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

(i)      Prospective  Purchaser;  United  Arab  Emirates 


(ii)       Total  Estimated  Value: 

Major  Defense  Equipment* 

Other 

TOTAL 


$220  million 
$180  miiiion 
$400  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase:  5  refurbished/upgraded  E-2C  aircraft  to  the  E-2C 
HAWKEYE  2000, 5  AN/APS-145  radars,  5  OE-335/A  antenna  groups,  10  T56-A- 
425  engines,  spare  and  repairs  parts,  support  equipment,  personnel  training  and 
training  equipment,  technical  data  and  publications,  tactical  software  and 
software  laboratory,  system  software  development  and  installation,  testing  of  new 
system  modifications,  U.S.  Government  and  contractor  engineering  and  logistics 
services  and  other  related  elements  of  program  support. 

(iv)       Military  Department:  Navy  (AAV) 

(v)       Prior  Related  Cases,  if  any:  none 

(vi)       Sales  Commission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  JUSTIFICATION 

United  Arab  Emirates  -  Refurbished/upgradedE-2C  Aircraft  to  the  E2C  HAWKEYE  2000 

The  Government  of  the  United  Arab  Emirates  has  requested  a  possible  sale  of  5  refurbished/ 
upgraded  E-2C  aircraft  to  the  E-2C  HAWKEYE  2000, 5  AN/APS-145  radars,  5  OE-335/A 
antenna  groups,  10  T5(>-A-425  engines,  spare  and  repairs  parts,  support  equipment,  personnel 
training  and  training  equipment,  technical  data  and  publications,  tactical  software  and 
software  laboratory,  system  software  development  and  installation,  testing  of  new  system 
modifications,  U.S.  Government  and  contractor  engineering  and  logistics  services  and  other 
related  elements  of  program  support  The  estimated  cost  is  $400  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

The  United  Arab  Emirates  needs  the  E-2C  aircraft  to  develop  an  effective  air  defense  network 
for  their  naval  forces  and  provide  an  Airborne  Early  Warning  (AEW)  surveillance  and 
enhanced  command,  control,  and  conununications  capability.  UAE  will  have  no  difficulty 
absorbing  the  E-2C  aircraft  into  its  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Northrop  Grununan  Aircraft  Corporation  of  Bethpage,  New 
York.  One  or  more  proposed  offset  agreements  may  be  related  to  this  proposed  sale. 

Implementation  of  this  sale  will  require  the  assignment  of  up  to  14  contractor  representatives 
to  UAE  for  two  years,  followed  by  an  extension  for  an  additional  two  to  three  years  following 
delivery  of  the  aircraft  in  country.  A  Navy  Weapon  System  Liaison  OfHce  staffed  by  one 
person  will  be  required  for  the  flrst  three  years. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-44 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  E-2C  contains  sensitive  state-of-the-art  technology.  Some  of  the  hardware, 
publications,  performance  specifications,  operational  capability,  parameters,  vulnerabilities  to 
countermeasures,  and  software  documentation  are  classified  Secret  The  classified 
information  to  be  provided  consists  of  that  which  is  necessary  for  the  operation,  maintenance, 
and  repair  (through  depot  level)  of  the  E-2C  aircraft  and  its  installed  systems  and  related 
software. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  United  Arab  Emirates  can  provide 
substantially  the  same  degree  of  protection  for  the  sensitive  technology  being  released  as  the 
U.S.  Government  This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national 
security  objectives  outlined  in  the  Policy  Justification. 


[FR  Doc.  02-23417  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  SOOI-OS-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-46] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164'dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703-604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-46  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  9.  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer.  Department  of  Defense. 

BILUNG  CODE  5001 -08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009669 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-46, 
concerning  the  Department  of  the  Air  Force's  proposad  Letter(s)  of  Offer  and 
Acceptance  (LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $102 
million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 
media. 


Sincerely, 


.=^ 


uJ.Jt±: 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Committee  on  Appropriations 


Transmittal  No.  02-46 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Egypt 

(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$  0  million 
$102  million 
$102  million 


Note:  $20  million  from  Egyptian  National  Funds  for  the  VIP  package  and  $82 
million  from  foreign  military  financing  (FMF) 

(iii)      Pescription  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  two  Gulfstream  G-IV  SP  aircraft  including  four 
Rolls  Royce  engines  (two  engines  per  aircraft),  support  equipment,  spare  and 
repair  parts,  personnel  training  and  training  equipment,  publications  and 
technical  data,  maintenance  of  repairable  material,  U.S.  Government  and 
contractor  engineering  and  logistics  services,  aircraft  ferry  services,  and  other 
related  elements  of  program  support 

(iv)      Militarv  Department;  Air  Force  (STT) 

(v)       Prior  Related  Cases,  if  any; 

FMS  case  STS  -  $80  million  -  llJanOO 
FMS  case  STQ  -  $76  million  -  5Dec96 

(vi)       Sales  ConMnission.  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)      Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  none 

(viii)       Date  Report  Delivered  to  Congress:  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 


IJMI 
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POLICY  JUSTIFICATION 
Egypt  -  Gulfstreann  G-IV  SP  Aircraft 

The  Government  of  Egypt  has  requested  a  possible  sale  of  two  Gulfstream  G-IV  SP  aircraft 
including  four  Rolls  Royce  engines  (two  engines  per  aircraft),  support  equipment,  spare  and 
repair  parts,  personnel  training  and  training  equipment,  publications  and  technical  data, 
maintenance  of  repairable  material,  U.S.  Government  and  contractor  engineering  and 
logistics  services,  aircraft  ferry  services,  and  other  related  elements  of  program  support  The 
estimated  cost  is  $102  million  ($20  million  from  Egyptian  National  Funds  for  the  VIP  package 
and  $82  million  from  foreign  military  flnancing  (FMF)  for  the  basic  Gulfstream  aircraft 
program). 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Egypt  will  use  these  aircraft  to  augment  and  enhance  its  existing  airlift  capability,  including 
the  movement  of  its  National  Command  Authority.  Egypt,  which  already  has  Gulfstream 
aircraft  in  its  inventory,  will  have  no  difficulty  absorbing  these  additional  aircraft 

The  prime  contractor  will  be  the  Gulfstream  Aerospace  Corporation  of  Savannah,  Georgia. 
There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

There  will  be  10  each  U.S.  Government  and  contractor  representatives  for  one- week  intervals 
twice  semi-annually  to  participate  in  program  management  and  technical  reviews. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  02-23418  Filed  9-13-02;  8:45  ami 
BILUNG  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

[Transmittal  No.  02-47] 

36(bK1)  Anns  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-47  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

HLUNG  CODE  5001-Oe-M 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009670 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-47, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $44  million.  Soon  after 

this  letter  is  delivered  to  your  ofHce,  we  plan  to  notify  the  news  media. 


Sincerely, 


^=^- 


uJujt: 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Conunittee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittal  No.  02-47 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(I)       Prospective  Purchaser;  Egypt 


(U)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$37  million 
$  7  million 
$44  million 


(iii)       Description  and  Quantity  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  12  AN/MPQ-64  SENTINEL  radar  systems,  12 
ANA^RC-92E  SINCGARS  radio  sets,  generators,  spare  and  repair  parts,  test  and 
•tool  sets,  personnel  training  and  equipment,  conmiunications  equipment, 
publications,  U.S.  Government  and  contractor  engineering  and  logistics  personnel 
services,  Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 

(iv)       Military  Department;  Army  (UUJ) 

(v)       Prior  Related  Cases,  if  any;  none 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 

I 
*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .lUSTIFICATION 

Egypt  -  AN/MPO-64  SENTINEL  Radar  Systems 

The  Government  of  Egypt  has  requested  a  possible  sale  of  12  AN/MPQ-64  SENTINEL  radar 
systems,  12  AN/VRC-92E  SINCGARS  radio  sets,  generators,  spare  and  repair  parts,  test  and 
tool  sets,  personnel  training  and  equipment,  communications  equipment,  publications,  U.S. 
Government  and  contractor  engineering  and  logistics  personnel  services.  Quality  Assurance 
Team,  and  other  related  elements  of  logistics  support.  The  estimated  cost  is  $44  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East 

Egypt  desires  to  replace  its  aging  TRACKSTAR  radar  systems  which  support  their  Chaparral 
fire  units.  The  SENTINEL  is  the  combat  Short  Range  Air  Defense  system  sensor  that 
provides  the  low  altitude  air  picture  over  and  beyond  the  Forward  Line  of  Own-Troops, 
contributing  to  the  mission  of  defeating  the  low  altitude  air  threat 

The  prime  contractor  will  be  Thales  Raytheon  System  of  El  Segundo,  California.  There  are 
no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  two  U.S.  Government 
Quality  Assurance  Teams  and  five  contractor  representatives  for  one  week  intervals  to 
participate  in  program  review  and  technical  reviews  to  Egypt 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-47 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology; 

1.  The  AN/MPQ-64  SENTINEL  radar  is  a  highly  mobile  phased-array  radar  that 
provides  highly  accurate  three-dimensional  radar  track  data  to  Short  Range  Air  Defense 
(SHORAD)  weapon  systems  via  the  Forward  Area  Air  Defense  (FAAD)  Command,  Control, 
and  Intelligence  (C2I)  node.  This  export  version  is  classified  Confidential  at  the  system  level. 
The  export  SENTINEL  hardware  configuration  consists  of  the  M1097A  High  Mobility  Multi- 
purpose Wheeled  Vehicle  (HMMWV)  group  and  the  Antenna  Transceiver  Group  mounted  on 
a  1-ton  wide-track  trailer.  The  HMMWV  is  the  prime  mover  for  the  radar  with  the  MEP- 
813A  Tactical  Quiet  Generator  as  the  power  source.  The  SENTINEL  is  X-band  phased-array 
radar  with  the  instrumented  range  of  40  kilometers  that  provides  360  degree  azimuth 
coverage  for  acquisition  and  tracking. 

2.  The  highest  level  of  classifled  information  required  to  be  released  for  training, 
operation  and  maintenance  of  the  SENTINEL  is  Confidential.  The  highest  level  which  could 
be  revealed  through  reverse  engineering  of  the  end  item  is  Confidential.  The  SENTINEL 
technical  data/information  includes  peif ormance  and  capability  data,  classified  Confidential. 
No  radar  test  data  or  technical  information  comparing  this  radar  with  any  other  U.S.  Army 
radar  system  will  be  released.  If  a  technologically  advanced  potential  adversary  were  to 
obtain  access  to  this  information,  countermeasures  could  be  developed  which  would  reduce 
the  effectiveness  of  the  radar  system.  Distribution  of  technical  performance  and  system 
capabilities  reports  shall  only  be  released  up  to  the  Confidential  level. 

3.  A  determination  has  been  made  that  Egypt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  VS.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


(FR  Doc.  02-23419  Filed  9-13-02;  8:45  am] 
BHJJNG  CODE  5001-OB-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-51] 

36(b)(1)  Arms  Sales  Notification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATK)N  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-51  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternative  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  S001-08-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009925 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-51, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  Egypt  for  defense  articles  and  services  estimated  to  cost  $47  million.  Soon  after 

this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


l^^Jt^ 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Conunittee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Conunittee  on  Appropriations 
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Transmittal  No.  02-51 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Egypt 

(ii)        Total  Estimated  Value: 

Major  Defense  Equipment*  $23  million 

Other  $24  million 

TOTAL  $47  million 

(iii)       Description  and  Quantity  or  Quantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  two  UH-60L  VIP  ELACKHAWK  helicopters  with 
engines,  two  spare  T700-GE-701C  engines,  spare  and  repair  parts,  tools  and 
support  equipment,  publications  and  technical  data,  personnel  training  and 
training  equipment,  Cooperative  Logistics  Supply  Support  Agreements,  and 
other  related  elements  of  logistics  support 

(iv)       Military  Department;  Army  (UUZ) 

(v)        Prior  Related  Cases,  if  any; 

FMS  case  STS  -  $80  million  - 1 1  JanOO 
FMS  case  STQ  -  $76  million  -  5Dec96 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 


POLICY  JUSTIFICATION 

Egypt  -  UH-60L  VIP  BLACKHAWK  Helicopters 

The  Government  of  Egypt  has  requested  a  possible  sale  of  two  UH-60L  VIP  BLACKHAWK 
helicopters  with  engines,  two  spare  T700-GE-701C  engines,  spare  and  repair  parts,  tools  and 
support  equipment,  publications  and  technical  data,  personnel  training  and  training 
equipment,  Cooperative  Logistics  Supply  Support  Agreements,  and  other  related  elements  of 
logistics  support.  The  estimated  cost  is  $47  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues 
to  be  an  important  force  for  political  stability  and  economic  progress  in  the  Middle  East. 

The  Government  of  Egypt  will  use  these  helicopters  to  expand  their  intra-country 
transportation  requirements,  including  the  movement  of  their  National  Command  Authority. 
Egypt,  which  already  has  BLACKHAWK  helicopters  in  its  inventory,  will  have  no  difficulty 
absorbing  the  additional  helicopters. 

The  prime  contractor  will  be  United  Technologies,  Sikorsky  Aircraft  in  Stratford, 
Connecticut  There  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

Implementation  of  this  proposed  sale  will  require  the  assignment  of  a  Quality  Assurance 
Team  and  five  contractor  representatives  for  one-week  to  assist  in  the  delivery  and 
deployment  of  the  helicopters. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


16 


(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)        Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  dePmed  in  Section  47(6)  of  the  Arms  Export  Control  Act 


2002 


UMI 
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Transmittal  No.  02-51 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vli 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301 -2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009989 


(vii)  Sensitivity  of  Technology: 

1.  The  UH-60L  BLACKHAWK  helicopter  is  a  twin  turbine  engine,  semimonocoque 
fuselage,  rotary  wing  aircraft  capable  of  transporting  cargo,  11  combat  troops,  and  weapons 
during  day,  night,  visual,  and  instrument  conditions.  The  cargo  hook  is  capable  of  carrying 
up  to  8000  pounds  of  equipment  in  support  of  tactical  sling  load  missions.  These  aircraft  will 
be  sold  in  a  VIP  configuration. 

2.  Provisions  for  installation  only  will  be  provided  on  the  UH-60L  BLACK  HAWK 
for  the  following  sensitive  technology  systems:  TSEC/KY-5  Voice  Secure  Sets,  TSEC/KY-75 
Secure  Sets,  AN/APR-39A  Radar  Signal  Detecting  Sets,  M-130  Chaff/Flair,  AN/ARC-201C 
SINCGARS  FM  Radio  Sets,  and  RT-1518C/ARC-164  UHF-FM  Radio  Set. 

3.  The  UH-60L  BLACKHAWK  helicopter  wiU  include  the  following  classified  or 
sensitive  components: 

a.  Infrared  Countermeasure  Set  (AN/ALQ-144A(V)1)  -  an  active  continuous 
operating,  Omni-directional,  electrically  fired  infrared  jammer  system  designed  to  confuse  or 
decoy  threat  IR  missile  systems,  in  conjunction  with  low  reflective  paint  and  engine 
suppressors.  Hardware  is  classified  Confidential  and  the  releasable  technical  manuals  for  the 
AVUM/AVIM  levels  are  classified  Secret.  Reverse  engineering  and  development  of  counter- 
countermeasures  are  concerns  if  the  hardware  and  releasable  technical  data  are  compromised 
to  a  competent  adversary. 

b.  AN/ASN-128B  Doppler/GPS  System  -  is  the  US  Army's  standard  Doppler 
navigation  system  and  includes  three  units:  antenna,  signal  data  converter,  and  computer 
display  unit  The  system  provides  continuous  velocities,  navigation,  and  guidance  information 
from  ground  level  to  above  10,000  ft.  Propagation:  4-beam  configuration  operating 
FM/continuous  wave  transmissions  in  K-band.  Model  to  be  provided  will  be  the  export 
version. 

4.  A  determination  has  been  made  that  Egypt  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government.  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  02-23420  Filed  9-13-02;  8:45  am] 
BIUJNG  CODE  5001 -OS-C 


ACTION:  Notice. 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-52] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  anns  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-52  with 
attached  transmitted,  policy 
justification,  and  Sensitivity  of 
Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Liaison  Officer, 
Department  of  Defense. 

BILLING  CODE  5001-Oe-M 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-52, 

concerning  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 

for  defense  articles  and  services  estimated  to  cost  $36  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


TOME  H.  WALTERS,  JR. 

LIEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conmiittee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-52 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)       Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$25  milUon 
$11  million 
$36  million 


(iii)       Description  and  Ouantity  or  Ouantitics  of  Articles  or  Services  under 

Consideration  for  Purchase:  182  AIM-91VI-1/2  Sidewinder  air-to-air  missiles, 
missile  containers,  test  sets  and  support  equipment,  spare  and  repair  parts, 
publications  and  technical  documentation,  personnel  training  and  training 
equipment,  U.S.  Gk)vemment  and  contractor  engineering  and  support  services 
and  other  related  elements  of  logistics  support. 

(iv)        Military  Department:  Navy  (AKP) 

I 
(v)       Prior  Related  Cases,  if  any:  FMS  case  AIZ  -  $18  million  -  25Sep91 

(vi)       Sales  Commission,  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  AIM-9M-1/2 
Missiles 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  of  182  AIM-9M-1/2  Sidewinder  air-to-air  missiles,  missile  containers,  test  sets 
and  support  equipment,  spare  and  repair  parts,  publications  and  technical  documentation, 
personnel  training  and  training  equipment,  U.S.  Government  and  contractor  engineering  and 
support  services  and  other  related  elements  of  logistics  support  The  estimated  cost  is  $36 
million. 


This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  recipient  will  replace  its  existing  AIM-9S  missiles  and  maintain  its  current  air-to-air 
defensive  capability.  Recipient,  which  already  has  AIM-9  missiles  in  its  inventory,  will  have 
no  difficulty  absorbing  these  item. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Raytheon  Systems  Corporation  in  Tucson,  Arizona.  There  are 
no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  require  temporary  travel  to  the  recipient  for  in- 
country  training.  Training  will  be  a  recurring  requirement  during  the  life  of  the  missile 
systems. 

There  will  be  no  adverse  impact  on  UJS.  defense  readiness  as  a  result  of  this  proposed  sale. 


58388 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


58389 


Transmittal  No.  02-52 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technoloev; 

1.  The  external  view  of  the  AIM-9M-1-2  Sidewinder  missile  is  Unclassified  and  not 
sensitive.  The  guidance  and  control  system  (GCS)  and  target  detector  (TD)  are  Confldential 
and  contain  sensitive  state-of-the-art  technology. 

2.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

3.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


I 

[FR  Doc.  02-23421  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 
[Transmittal  No.  02-53] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Secxuity  Cooperation  Agency. 


action:  Notice. 


SUMMARY:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-53  with 
attached  transmittal  and  policy 
justification. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  SOOI-OS-M 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/009988 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  v/e  are  forwarding  herewith  Transmittal  No.  02-53, 

concerning  the  Department  of  the  Air  Force's  proposed  Letter(s)  of  Offer  and 

Acceptance  (LOA)  to  Belgium  for  defense  articles  and  services  estimated  to  cost  $50 

million.  Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news 

media. 

Sincerely, 


„-^ — K^  uJtJLtz 


TOME  H.WALTERS,  JR. 

LIEUTENANT  GENERAL.  USAF 

DIRECTOR 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Committee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-53 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)      Prospective  Purchaser;  Belgium 


(11)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$33  million 
$17  mUUon 
$50  million 


(iii)       Description  and  Quantity  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  90  AN/USQ-140(V)  Multi-Functional  Information 
Distribution  System  Terminals,  modification  kits,  personnel  training  and  training 
equipment,  data  link  testing,  support  and  test  equipment,  software  support, 
publications  and  technical  data,  spare  and  repair  parts,  U.S.  Government  and 
contractor  technical  and  logistics  assistance  and  other  related  elements  of  logistics 
support. 

(iv)       Military  Department;  Air  Force  (DZV) 

(v)       Prior  Related  Cases,  if  any;  none 

I 
(vi)      Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  none 

(viii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 

*  as  deflned  in  Section  47(6)  of  the  Arms  Export  Control  Act. 


58392 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


Federal  Register/ Vol.  67,  No.  179/Monday,  September  16,  2002 /Notices 


58391 


POLICY  JUSTIFICATION 

Belgium  -  Multi-Functional  Information  Distribution  System  Terminals 

The  (^vernment  of  Belgium  has  requested  a  possible  sale  of  90  AN/USQ-  140(V)  Multi- 
Functional  Information  Distribution  System  Terminals,  modification  kits,  personnel  training 
and  training  equipment,  data  link  testing,  support  and  test  equipment,  software  support, 
publications  and  technical  data,  spare  and  repair  parts,  U.S.  Government  and  contractor 
technical  and  logistics  assistance  and  other  related  elements  of  logistics  support.  The 
estimated  cost  is  $50  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  objectives  of  the 
United  States  by  improving  the  military  capabilities  of  Belgium  and  further  weapon  system 
standardization  and  interoperability  with  U.S.  forces. 

Belgium  needs  these  additional  Multi-Functional  Information  Distribution  System  Terminals 
to  implement  the  Link-16  capability  in  their  F-16  aircraft 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be:  Rockwell  Collins/Data  Link  Solutions  of  Cedar  Rapids, 
Iowa  and  VIASAT  Incorporation  of  Carlsbad,  California.  There  are  no  offset  agreements 
proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  Belgium. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 


[FR  Doc.  02-23422  Filed  9-13-02;  8:45  am] 

BILLING  CODE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-56] 


action:  Notice. 


SUMMARY:  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(l]  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 


36(bK1)  Arms  Sales  Notification 

,      ,  „  ,  J.  Hurd,  DSCA/COMPT/RM.  (703)  604- 

AGENCY:  Department  of  Defense,  Defense    g^^g 

Security  Cooperation  Agency. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-56  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILLING  CODE  SOOI-OB-M 
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DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: 

1-02/010112 


I 

The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 
Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-56 
and  under  separate  cover  the  classified  offset  certiflcate  thereto.  This  Transmittal 
concerns  the  Department  of  the  Navy's  proposed  Letter(s)  of  Offer  and  Acceptance 
(LOA)  to  Malaysia  for  defense  articles  and  services  estimated  to  cost  $1,483  million. 
Soon  after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media  of  the 
unclassified  portion  of  this  Transmittal. 

Reporting  of  Offset  Agreements  in  accordance  with  Section  36(b)(1)(C)  of  the  Arms 
Export  Control  Act  (AECA),  as  amended,  requires  a  description  of  any  offset  agreement 
with  respect  to  this  proposed  sale.  Section  36(g)  of  the  AECA,  as  amended,  provides  that 
reported  information  related  to  offset  agreements  be  treated  as  confidential  information 
in  accordance  with  section  12(c)  of  the  Export  Administration  Act  of  1979  (50  U.S.C. 
App.  2411(c)).  Information  about  offsets  for  this  proposed  sale  is  described  in  the 
enclosed  confldential  attachment. 


Sincerely, 


^Jc>    «  -  uJ^Jt^t: 


TOME  H.WALTERS,  JR. 

rJEUTENANT  GENERAL,  USAF 

DIRECTOR 


Attachments 


Separate  Cover: 
Offset  certificate 

Same  Itr  to:  House  Committee  on  International  Relations 

Senate  Committee  on  Appropriations 

Senate  Committee  on  Foreign  Relations 

House  Committee  on  Armed  Services 

Senate  Committee  on  Armed  Services 

House  Committee  on  Appropriations 
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Transmittal  No.  02-56 


Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)    Prospective  Purchaser:  Malaysia 

(ii)    Total  Estimated  Value: 
Major  E>efense  Equipment* 
Other 
TOTAL 


$  946  million 
$  437  million 
$1,483  million 


(iii)    Description  and  Quantity  or  Quantities  of  Articles  or  Services  under  Consideration 
for  Purchase;  18  F/A-18F  aircraft  with  36  F414-GE-400  aircraft  engines,  18 
AN/APG-73  Radar  Systems,  3  spare  F414-GE-400  aircraft  engines,  18  AN/ALR- 
67(V)3  Countermeasure  Receiving  Sets,  18  AN/ALE-47(B)2  Countermeasure 
Dispensing  Sets,  12  AN/ALQ-214(V)2  Integrated  Defensive  Electronic 
Countermeasures,  72  LAU-127B/A  Guided  Missile  Launchers,  spare  and  repair 
parts,  support  and  test  equipment,  supply  support,  U.S.  Government  and 
contractor  technical  and  logistics  personnel  services,  publications/technical  data, 
personnel  training  and  training  equipment,  system  software  development  and  other 
related  elements  of  logistics  to  ensure  complete  program  support 

(iv)    Military  Department;  Navy  (SAM) 

(v)    Prior  Related  Cases,  if  any;  FMS  Case  SAJ  -  $619  million  -  09Dec93 

(vi)    Sales  Commission.  Fee,  etc..  Paid,  Offered,  or  Agreed  to  be  Paid;  none 

(vii)    Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(viii)    Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 


Malaysia  -  F/A-18F  Aircraft 


The  Government  of  Malaysia  has  requested  a  possible  sale  of  18  F/A-18F  aircraft  with  36 
F414-GE-400  aircraft  engines,  18  AN/APG-73  Radar  Systems,  3  spare  F414-GE.400  aircraft 
engines,  18  AN/ALR-67(V)3  Countermeasure  Receiving  Sets,  18  AN/ALE-47(B)2 
Countermeasure  Dispensing  Sets,  12  AN/ALQ-214(V)2  Integrated  Defensive  Electronic 
Countermeasures,  72  LAU-127B/A  Guided  Missile  Launchers,  spare  and  repair  parts, 
support  and  test  equipment,  supply  support,  U.S.  Government  and  contractor  technical  and 
logistics  personnel  services,  publications/technical  data,  personnel  training  and  training 
equipment,  system  software  development  and  other  related  elements  of  logistics  to  ensure 
complete  program  support.  The  estimated  cost  is  $1,483  million. 

This  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United  States  by 
helping  to  improve  the  security  of  a  friendly  country  which  has  been  and  continues  to  be  an 
important  force  for  economic  progress  in  Southeast  Asia. 

I 
The  proposed  sale  of  F/A-18  aircraft  will  increase  Malaysia's  tactical  aviation  capabilities.  An 
increase  in  capability  will  be  accrued  primarily  due  to  the  larger  number  of  aircraft  and  the 
larger  range  and  endurance  of  the  F/A-18F.  The  commonality  of  this  system  with  those  in  the 
UJS.  Navy  will  yield  lower  costs  for  the  U.S.  in  procurement  of  the  F/A-18E/F  and  provide 
potential  key  support  assets  in  South  East  Asia. 

The  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in  the  region. 

The  principal  contractors  will  be:  The  Boeing  Company  in  St.  Louis,  Missouri;  North 
Grumman  in  El  Segundo,  California;  General  Electric  of  Lynn,  Massachusetts;  and  Raytheon 
Company  of  El  Segundo,  California.  One  or  more  proposed  offset  agreements  may  be  related 
to  this  proposed  sale. 

Implementation  of  this  sale  will  require  approximately  8  contractor  representatives  to  provide 
technical  and  logistics  support  in  Malaysia  for  two  years.  U.S.  Government  and  contractor 
representatives  will  also  participate  in  program  management  and  technical  reviews  for  one- 
week  intervals  twice  semi-annually. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-56 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology; 

1.  The  F/A-18F  Weapon  System  is  Secret  Reduced  Radar  Cross  SecUon  (RCS) 
features  have  been  incorporated  in  F/A-18C/D  Hornets  since  1989.  The  F/A-18F  includes 
additional  new  designs,  resulting  in  a  significant  reduction  in  RCS.  The  F/A-18F  incorporates 
platform  alignment,  coated  windshields  and  canopy,  compatible  antennas,  radar-absorbing 
material,  gap  and  mismatch  control,  shaped  inlets,  and  engine  shielding  devices  to  RRC.  The 
smaller  RCS  reduces  enemy  detection  range  and  significantly  increases  the  effectiveness  of  the 
F/A-18F's  electronic  countermeasures  systems. 

2.  Clarified/sensitive  elements  of  the  F/A-18F  weapon  system  include  the  following 
hardware  with  accessories,  components  and  associated  software: 

a.  The  AN/APG-73  Radar  System  is  classified  Secret  The  radar  provides  the  F/A- 
18  aircraft  with  all-weather,  multi-mission  capability  for  performing  air-to-air  and  air-to- 
ground  targeting  and  attack.  Air-to-air  modes  provide  the  capability  for  all-aspect  target 
detection,  long-range  search  and  track,  automatic  target  acquisition,  and  tracking  of  multiple 
targets.  Alr-to-surface  attack  modes  provide  high-resolution  ground  mapping  navigation, 
weapon  delivery,  and  sensor  cueing.  The  system  component  hardware  (Antenna, 
Transmitter,  Radar  Data  Processor,  and  Power  Supply)  is  Unclassified.  The  Receiver-Exciter 
hardware  is  Confidential.  The  radar  Operational  Flight  Program  (OFP)  is  classified  Secret 
Documentation  provided  with  the  AN/APG-73  radar  set  is  classified  Secret. 

b.  The  AN/ALR-67(V)3  Countermeasures  Receiving  Set  is  classified  Confidential. 
The  AN/ALR-67(V)3  provides  the  F/A-18F  aircrew  with  radar  threat  warnings  by  detecting 
and  evaluating  friendly  and  hostile  radar  frequency  threat  emitters  and  providing 
identification  and  status  information  about  the  emitters  to  on-board  Electronic  Warfare  (EW) 
equipment  and  the  aircrew.  The  OFP  and  User  Data  Files  (UDF)  used  in  the  AN/ALR-67(V)3 
are  classified  Secret.  Those  software  programs  contain  threat  parametric  data  used  to 
identify  and  establish  priority  of  detected  radar  emitters. 

c.  The  AN/ALE-47  Countermeasure  Dispensing  Set  is  classified  Secret  The 
AN/ALE-47  is  a  threat-adaptive  dispensing  system  that  dispenses  chaff,  flares,  and 
expendable  jammers  for  self-protection  against  airborne  and  ground  based  Radio  Frequency 
and  Infra-Red  threats.  The  ALE-47  Programmer  is  classified  Confidential.  The  OFP  and 
Mission  Data  Files  used  in  the  AN/ALE-47  are  classified  Secret  Those  software  programs 
contain  algorithms  used  to  calculate  the  best  defense  against  specific  threats.  . 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


58397 


58396 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


58397 


vol 


67 


ISS 

1 

7 
9 


16 


2002 


UMI 


d.  The  AN/ALQ-214  Radio  Frequency  Countermeasures  (RFCM)  is  classified 
Secret  The  RFCM  is  an  internally  mounted  active  Defensive  Electronic  Countermeasures 
system  designed  to  protect  tactical  aircraft  against  modern  pulse,  pulse  doppler,  and 
continuous  wave  radar  guided  weapons.  The  Digital  RF  Memory  (DFRM)  within  the  RFCM 
is  classified  ConHdential.  The  DFRM  allows  the  RFCM  to  perform  countermeasures 
techniques  against  pulse  doppler  and  continuous  wave  threats.  The  OFP  and  UDF  used  in  the 
RFCM  are  classified  Secret.  Those  software  programs  control  the  RFCM  hardware,  allowing 
it  to  generate  RF  signals  designed  to  defeat  the  threats. 

e.  The  ASN-163  Miniature  Airborne  Global  Positioning  System  Receiver  (MAGR) 
2000  is  classified  Secret  in  the  Precise  Positioning  Service  (PPS)  version.  The  MAGR  2000  is  a 
ten  channel  GPS  receiver  capable  of  tracking  up  to  ten  satellites  simultaneously  with  an 
accuracy  as  good  as  16  meter  spherical  error  probability  with  a  0.1  meter  second  velocity 
accuracy.  PPS  provides  a  more  accurate  GPS  signal  than  standard  GPS. 

f.  The  APX-1 1 1  Combined  Interrogator/Transponder  (CIT)  with  the  Conformal 
Antenna  System  (CAS)  is  classified  Secret.  The  CIT  is  a  complete  MARK-XII  identification 
system  compatible  with  Identification  Friend  or  Foe  (IFF)  Modes  1, 2, 3/A,  C  and  4  (secure). 
The  system's  secure  mode  capabilities  are  provided  by  a  single  slide-in  module  that  can  be 
customized  to  the  unique  cryptographic  functions  for  a  specific  country.  As  a  transponder, 
the  CIT  is  capable  of  replying  to  interrogation  modes  1, 2, 3/A,  C  (altitude)  and  secure  mode 
4. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  and  software  elements,  the  information  could  be  used  to  develop  countermeasures 
which  might  reduce  weapon  system  effectiveness  or  be  used  in  the  development  of  a  system 
with  similar  or  advanced  capabilities. 

4.  A  determination  has  been  made  that  Malaysia  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON.  DC  20301-2800 


4  SEP  2002 

In  reply  refer  to: . 

1-02/010115 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwarding  herewith  Transmittal  No.  02-57, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  India  for  defense  articles  and  services  estimated  to  cost  $100  million.  Soon 

after  this  letter  is  delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


[FR  Doc.  02-23423  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  5001-08-C 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 
[Transmittal  No.  02-57] 

36(bK1)  Amis  Sales  ftotification 

AGENCY:  Department  of  Defense,  Defense 
Security  Cooperation  Agency. 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM,  (703)  604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-57  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BILUNG  CODE  S001-0e-M 


'         mdhmj.  Millies 


Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-57 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i) 

m 


Prospective  Purchaser;  India 

Total  Estimated  Value: 
Major  Defense  Equipment* 
Other 
TOTAL 


$  57  million 
$  43  million 
$100  million 


(iii) 


(iv) 

(V) 

(vi) 
(vii) 


Description  and  Ouantitv  or  Quantities  of  Articles  or  Services  under 
Consideration  for  Purchase:  4  AN/TPQ-37(V)3  FIREFINDER  counter-battery 
artillery  radar  sets  with  related  equipment,  13  ANA^RC-90E  SINCGAR  radios, 
generators,  trailers,  communications  equipment.  Global  Position  Systems, 
personnel  training  and  training  equipment,  U.S.  Government  and  contractor 
technical  and  logistics  personnel  services,  U.S.  Government  Quality  Assurance 
Team  (QAT),  spare  and  repair  parts,  support  equipment,  publications  and  other 
related  elements  of  program  support. 

Militarv  Department:  Army  (UML) 

Prior  Related  Cases,  if  any;  FMS  case  UMJ -$138  million  -  17Apr02 

Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid:  none 

Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold:  See  Annex  attached 


(viii)       Date  Report  Delivered  to  Congress:  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act. 
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POLICY  JUSTIFICATION 

India  -  AN/TPO-37(V)3  FIREFINDER  Counter-Battery  Artillery  Radar  Sets 

The  Government  of  India  has  requested  a  possible  sale  of  4  AN/TPQ-37(V)3  RREFINDER 
counter-battery  artillery  radar  sets  with  related  equipment,  13  ANA^RC-90E  SINCGAR 
radios,  generators,  trailers,  conununications  equipment.  Global  Position  Systems,  personnel 
training  and  training  equipment,  UJS.  Government  and  contractor  technical  and  logistics 
personnel  services,  VS.  Government  Quality  Assurance  Team  (QAT),  spare  and  repair  parts, 
support  equipment,  publications  and  other  related  elements  of  program  support  The 
estimated  cost  is  $100  million. 

This  proposed  sale  will  contribute  to  the  foreign  policy  and  national  security  of  the  United 
States  by  helping  to  improve  the  security  of  a  friendly  country  which  has  been,  and  continues 
to  be,  an  important  force  for  political  stability  and  economic  progress  in  South  Asia. 

These  radar  sets  will  provide  an  increase  in  counter-battery  artillery  capability  consistent 
with  India's  force  planning  and  defense  strategy.  India  needs  these  SINCGARS  radio  systems 
to  fulfill  their  strategic  commitments  for  complete  conmiunicative  interoperability  and 
standardization  (^equipment  and  to  be  able  to  communicate  with  their  various  vehicles  and 
U.S.  forces.  India  will  have  no  difficulty  absorbing  these  radar  sets  into  their  armed  forces. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  principal  contractors  will  be:  Raytheon  Aircraft  Corporation  of  El  Segundo,  California 
and  ITT  Company  of  Fort  Wayne,  Indiana.  There  are  no  offset  agreements  proposed  in 
connection  with  this  potential  sale. 

When  the  radar  sets  arrive,  implementation  of  this  proposed  sale  will  require  a  contractor 
representative  for  two  years.  There  will  be  several  U.S.  Government  and  contractor 
representatives  for  up  to  two  week  intervals  annually  to  participate  in  program  management 
and  technical  reviews  in  India.  Up  to  eight  U.S.  Government  Quality  Assurance 
representatives  will  be  required  for  one  week  following  delivery  of  the  radar  sets. 

There  will  be  no  adverse  impact  on  U.S.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-57 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(  1 ) 
of  the  Arms  Export  Control  Act,  as  amended 

Annex 
Item  No.  vii 

(vii)  Sensitivity  of  Technology: 

1.  The  major  components  of  the  AN/TPQ-37(V)3  FIREFINDER  counter-battery 
artillery  radar  set  containing  sensitive  technology  are: 

a.  Operations  Control  Group/Signal  Processor  Unit  and  Software  -  contains 
critical  technologies  related  to  the  computer  and  radar  control  card  and  signal  processing 
capabilities.  The  signal  processing  algorithms  are  unclassified.. 

b.  Antenna-Transceiver  Group  -  contains  critical  technologies  in  the  Antenna 
Array  Group,  the  system  receiver,  transmitter/exciter,  and  waveguide  components. 

2.  The  AN/TPQ-37(V)3  system  is  moderately  susceptible  to  the  development  of 
countermeasures.  A  potential  adversary  could  develop  electronic  warfare  and  jamming 
countermeasures  if  the  system  hardware  and  related  critical  technologies  were  acquired. 

3.  A  determination  has  been  made  that  India  can  provide  substantially  the  same 
degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government  This 
sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  02-23424  Filed  9-13-02;  8:45  am) 
BHXmGCOOE  5001-Oe-C 

DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 
[Transmittal  No.  02-58] 

36(bK1)  Arms  Sales  Notification 

agency:  Department  of  Defense,  Defense 
Secxirity  Cooperation  Agency. 


ACTION:  Notice. 


summary:  The  Department  of  Defense  is 
publishing  the  unclassified  text  of  a 
section  36(b)(1)  arms  sales  notification. 
This  is  published  to  fulfill  the 
requirements  of  section  155  of  Public 
Law  104-164  dated  21  July  1996. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
J.  Hurd,  DSCA/COMPT/RM.  (703-604- 
6575. 


The  following  is  a  copy  of  a  letter  to 
the  Speaker  of  the  House  of 
Representatives,  Transmittal  02-58  with 
attached  transmittal,  policy  justification, 
and  Sensitivity  of  Technology. 

Dated:  September  9,  2002. 

Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 

BMUNG  CODE  5001-0»-M 


DEFENSE  SECURITY  COOPERATION  AGENCY 


WASHINGTON,  OC  20301-2800 


4  S^P  2002 

In  reply  refer  to: 

1-02/010118 


The  Honorable  J.  Dennis  Hastert 
Speaker  of  the  House  of 
Representatives 
Washington,  D.C.  20515-6501 

Dear  Mr.  Speaker: 

Pursuant  to  the  reporting  requirements  of  Section  36(b)(1)  of  the  Arms  Export 

Control  Act  (AECA),  as  amended,  we  are  forwardinglierewith  Transmittal  No.  02-58, 

concerning  the  Department  of  the  Army's  proposed  Letter(s)  of  Offer  and  Acceptance 

(LOA)  to  the  Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States 

for  defense  articles  and  services  estimated  to  cost  $60  million.  Soon  after  this  letter  is 

delivered  to  your  office,  we  plan  to  notify  the  news  media. 

Sincerely, 


I  oi^MriA  Millies 


Richnt)  J.  Millies 
Deputy  Director 


Attachments 

Same  Itr  to:  House  Committee  on  International  Relations 
Senate  Committee  on  Appropriations 
Senate  Committee  on  Foreign  Relations 
House  Committee  on  Armed  Services 
Senate  Conunittee  on  Armed  Services 
House  Committee  on  Appropriations 
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Transmittal  No.  02-58 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 
of  the  Arms  Export  Control  Act,  as  amended 


(i)      Prospective  Purchaser;  Taipei  Economic  and  Cultural  Representative  Office  in 
the  United  States 


(ii)       Total  Estimated  Value; 

Major  Defense  Equipment* 

Other 

TOTAL 


$57  million 
$  3  million 
$60  million 


(iii)       Description  and  Ouantitv  or  Ouantities  of  Articles  or  Services  under 

Consideration  for  Purchase;  449  AGM-n4M3  HELLFIRE  II  Air-to-Surface 
Anti-Armor  missiles,  engines,  winches,  kits,  dispensers,  containers,  spare  and 
repair  parts,  test  and  tool  sets,  personnel  training  and  equipment,  publications,  a 
U.S.  Government  and  contractor  engineering  and  logistics  personnel  services. 
Quality  Assurance  Team,  and  other  related  elements  of  logistics  support 

(iv)       Militarv  Department;  Army  (YWR) 

(y)       Prior  Related  Cases,  if  any; 

FMS  case  YVF  -  $20  million  -  30Jun99 
FMS  case  JAR  -  $5  milllion  -  25Sep91 
FMS  case  YQH  -  $62  million  -  25Sep91 

(vi)       Sales  Commission,  Fee,  etc..  Paid.  Offered,  or  Agreed  to  be  Paid;  none 

(vii)       Sensitivity  of  Technology  Contained  in  the  Defense  Article  or  Defense  Services 
Proposed  to  be  Sold;  See  Annex  attached 

(vlii)       Date  Report  Delivered  to  Congress;  4  SEP  2002 


*  as  defined  in  Section  47(6)  of  the  Arms  Export  Control  Act 
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POLICY  .lUSTinCATION 

Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  -  AGM-114M3 
HELLFIRE  II  Air-to-Surface  Anti-Armor  Missiles 


Taipei  Economic  and  Cultural  Representative  Office  in  the  United  States  has  requested  a 
possible  sale  for  449  AGM-114M3  HELLFIRE  II  Air-to-Surface  Anti-Armor  missiles, 
engines,  winches,  kits,  dispensers,  containers,  spare  and  repair  parts,  test  and  tool  sets, 
personnel  training  and  equipment,  publications,  a  U.S.  Government  and  contractor 
engineering  and  logistics  personnel  services.  Quality  Assurance  Team,  and  other  related 
elements  of  logistics  support  The  estimated  cost  is  $60  million. 

This  sale  is  consistent  with  United  States  law  and  policy  as  expressed  in  Public  Law  96-8. 

The  recipient  will  use  these  HELLFIRE  missiles  on  their  AH-1 W  Super  Cobra  and  OH  -58D 
helicopters.  The  missiles  will  enhance  the  recipient's  defensive  anti-armor  capabilities.  The 
recipient,  which  already  has  HELLFIRE  missiles  in  its  inventory,  will  have  no  difficulty 
absorbing  these  additional  missiles. 

The  proposed  sale  of  this  equipment  and  support  will  not  affect  the  basic  military  balance  in 
the  region. 

The  prime  contractor  will  be  Lockheed  Martin  Electronics  and  Missiles  of  Orlando,  Florida. 
Thfere  are  no  offset  agreements  proposed  in  connection  with  this  potential  sale. 

Implementation  of  this  proposed  sale  will  not  require  the  assignment  of  any  additional  U.S. 
Government  or  contractor  representatives  to  recipient 

There  will  be  no  adverse  impact  on  UJS.  defense  readiness  as  a  result  of  this  proposed  sale. 
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Transmittal  No.  02-58 

Notice  of  Proposed  Issuance  of  Letter  of  Offer 

Pursuant  to  Section  36(b)(1) 

of  the  Arms  Export  Control  Act,  as  amended  (U) 

Annex 
Item  No.  vii 


(vii)  Sensitivity  of  Technology; 

1.  The  AGM-114M3  HELLFIRE  missile  is  a  helicopter-launched  airborne  target 
weapon  with  a  terminal  homing  seeker  and  a  blast  fragmentation  warhead,  which  homes  in 
on  a  laser  spot  that  can  be  projected  from  ground  observers,  other  aircraft,  or  the  launching 
aircraft 

2.  The  AGM-114M3  HELLFIRE  air-to-surface  missile  hardware  and  documentation 
are  Unclassified.  Missile  performance  parameters  and  characteristics,  including  susceptibility 
to  countermeasures,  are  classified  up  to  Secret  and  considered  very  sensitive.  NUssile 
hardware  is  considered  sensitive  and  knowledge  of  the  warhead  timing  mechanism  would  be 
useful  in  development  of  countermeasures.  Technology  contained  within  the  missile  is 
sensitive  and  Unclassified.  The  sensitivity  of  the  system  is  primarily  in  the  software  programs 
which  enable  the  missile  to  operate  in  a  countermeasures  environment  Training, 
maintenance,  operations  and  related  documentation  are  Unclassified  and  not  considered 
sensitive. 

3.  If  a  technologically  advanced  adversary  were  to  obtain  knowledge  of  the  specific 
hardware  in  this  proposed  sale,  the  information  could  be  used  to  develop  countermeasures, 
which  might  reduce  the  effectiveness  of  the  reconnaissance  system,  or  be  used  in  the 
development  of  a  system  with  similar  capabilities. 

4.  A  determination  has  been  made  that  the  recipient  can  provide  substantially  the 
same  degree  of  protection  for  the  sensitive  technology  being  released  as  the  U.S.  Government 
This  sale  is  necessary  in  furtherance  of  the  U.S.  foreign  policy  and  national  security  objectives 
outlined  in  the  Policy  Justification. 


[FR  Doc.  02-23425  Filed  9-13-02;  8:45  am] 
BttJJNG  COOe  SOOI-Oft-C 

DEPARTMENT  OF  DEFENSE 

Office  of  ttie  Secretary 

TRICARE;  Civilian  Healtti  and  IMedical 
Program  of  ttie  Uniformed  Services 
(CHAMPUS);  Fiscal  Year  2003  Mental 
Healtit  Rata  Updates 

agency:  Office  of  the  Secretary,  DoD. 
ACTION:  Notice  of  updated  mental  health 
per  diem  rates. 

SUHMARY:  This  notice  provides  for  the 
updating  of  hospital-specific  per  diem 


rates  for  high  volume  providers  and 
regional  per  diem  rates  for  low  volume 
providers;  the  updated  cap  per  diem  for 
high  volume  providers;  the  beneficiary 
per  diem  cost-share  amount  for  low 
voliune  providers  for  FY  2003  under  the 
TRICARE  Mental  Health  Per  Diem 
Payment  System;  and  the  updated  per 
diem  rates  for  both  full-day  and  half-day 
TRICARE  Partial  Hospitalization 
Programs  for  fiscal  year  2003. 
EFFECTIVE  DATE:  The  fiscal  year  2003 
rates  contained  in  this  notice  are 
effective  for  services  occurring  on  or 
after  October  1,2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Stan 
Regensberg,  Office  of  Medical  Benefits 
and  Reimbursement  Systems,  TRICARE 


Management  Activity,  telephone  (303) 
676-3742. 

SUPPLEMENTARY  INFORMATION:  The  final 
rule  published  in  the  Federal  Register 
on  September  6, 1988,  (53  FR  34285)  set 
forth  reimbursement  changes  that  were 
effective  for  all  inpatient  hospital 
admissions  in  psychiatric  hospitals  and 
exempt  psychiatric  units  occurring  on 
or  after  January  1, 1989.  The  final  rule 
published  in  the  Federal  Register  on 
July  1, 1993,  (58  FR  35-400)  set  forth 
maximum  per  diem  rates  for  all  partial 
hospitalization  admissions  on  or  after 
September  29, 1993.  Included  in  these 
final  rules  were  provisions  for  updating 
reimbursement  rates  for  each  federal 
fiscal  year.  As  stated  in  the  final  rules. 
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each  per  diem  shall  be  updated  by  the 
Medicare  update  factor  for  hospitals  and 
units  exempt  from  the  Medicare 
Prospective  Payment  System.  For  fiscal 
year  2003,  Medicare  has  recommended 
a  rate  of  increase  of  3.5  percent  for 
hospitals  and  units  excluded  from  the 
prospective  payment  system.  TRICARE 
will  adopt  this  update  factor  for  FY 
2003  as  the  final  update  factor. 
Hospitals  and  units  with  hospital- 
specific  rates  (hospitals  and  units  with 
high  TRICARE  volimie)  and  regional 
specific  rates  for  psychiatric  hospitals 
and  units  with  low  TRICARE  volume 
will  have  their  TRICARE  rates  for  FY 
2002  updated  by  3.5  percent  for  FY 
2003.  Partial  hospitalization  rates  for 
full  day  and  half  day  programs  will  also 
be  updated  by  3.5  percent  for  FY  2003. 
The  cap  amount  for  high  volume 
hospitals  and  units  will  also  be  updated 
by  the  3.5  percent  for  FY  2003.  The 
beneficiary  cost-share  for  low  volume 
hospitals  and  units  will  also  be  updated 
by  the  3.5  percent  for  FY  2003. 
Consistent  with  Medicare,  the  wage 
portion  of  the  regional  rate  subject  to  the 
area  wage  adjustment  is  71.556  percent 
for  FY  2003. 

The  following  reflect  an  update  of  3.5 
percent. 

Regional  Specific  Rates  for  Psy- 
chiatric HOSPITALS  AND  UNITS 
WITH  Low  TRICARE  Volume 


United  States  census  region 


Northeast: 

New  England 

Mid-Atlantic  

Midwest: 

East  North  Central  . 

West  North  Central 
South: 

South  Atlantic 

East  South  Central . 

West  South  Central 
South: 

South  Atlantic 

East  South  Central . 

West  South  Central 
West: 

Mountain  

Pacific 


Rated 


$598 
574 

496 
468 

592 
641 
540 

592 
641 
540 

539 
635 


@Wage  portion  of  the  rate,  subject  to  the 
area  wage  adjustment — 71 .556  percent. 

Beneficiary  Cost-Share:  Beneficiary 
cost-share  (other  than  dependents  of 
active  duty  members)  for  care  paid  on 
the  basis  of  a  regional  per  diem  rate  is 
the  lower  of  $159  per  day  or  25  percent 
of  the  hospital  billed  charges  effective 
for  services  rendered  on  or  after  October 
1,2002 

Cap  Amount:  Updated  cap  amount  for 
hospitals  and  units  with  high  TRICARE 
volimie  is  $750  per  day  for  FY  2003. 


The  following  reflect  an  update  of  3.5 
percent  for  FY  2003. 

Partial  Hospitalization  Rates  for 
Full-Day  and  Half-Day  Pro- 
grams FY  2003 


Full-day 

Half-day 

United  States  census 

rate 

rate 

region 

(6  hours 

(3-5 

or  more) 

hours) 

Northeast: 

New  Englartd  (ME, 

NH.  VT,  MA,  Rl, 

CT) 

$240 

$181 

Mid-Atlantic  (NY, 

NJ,  PA)  

259 

195 

Midwest: 

East  North  Central 

(OH.  IN.  IL.  Ml, 

Wl)  

228 

171 

West  North  Central 

(MN.  lA,  MO, 

ND,  SD,  NE.  KS) 

228 

171 

South: 

South  Atlantic  (DE, 

MD.  DC.  VA, 

WV.  NC,  SC, 

GA.  FL)  

247 

185 

East  South  Central 

(KY,  TN,  AL, 

MS)  

266 

200 

West  South  Central 

(AR.  LA,  TX.  OK) 

266 

200 

West: 

Mountain  (MT.  ID, 

WY.  CO.  NM. 

A2.  UT.  NV) 

269 

202 

Pacific  (WA,  OR, 

CA,  AK,  HI) 

263 

198 

The  above  rates  are  effective  for 
services  rendered  on  or  after  October  1 . 
2002. 

Dated:  September  9,  2002. 
Patricia  L.  Toppings, 
Alternate  OSD  Federal  Register,  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-23410  Filed  9-13-02;  8:45  am] 

BHJJNO  CODE  5001-Oe-P 

DEPARTMENT  OF  DEFENSE 
Office  of  the  Secretary 

Defenae  Science  Board 

agency:  Office  of  the  Secretary, 

Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 

meeting. 

SUMMARY:  The  Defense  Science  Board 
Task  Force  on  Enduring  Freedom 
Lessons  Learned  will  meet  in  closed 
session  on  September  26-27,  2002,  at 
the  US  Central  Command  and  the  US 
Special  Operations  Command,  MacDill 
AFB,  Tampa,  FL.  This  Task  Force  will 
review  current  activities  of  Operation 
Endiuing  Freedom  to  determine  both 


near  and  longer-term  technical  and 
operational  considerations  that  could  be 
used  to  improve  this  operation  and 
future  campaigns  initiated  in  the  War 
Against  Terrorism. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate 
operational  policy  and  procedures, 
command  and  control,  intelligence, 
combat  support  activities,  weapon 
system  performance,  and  science  and 
technology  requirements. 

In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Public  Law  92-463.  as  amended  (5 
U.S.C.  App.  II),  it  has  been  determined 
that  this  Defense  Science  Board  Task 
Force  meeting  concerns  matters  listed  in 
5  U.S.C.  552b(c)(l)  and  that, 
accordingly,  this  meeting  will  be  closed 
to  the  public. 

Dated:  September  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
[FR  Doc.  02-23412  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  SOOI-Oe-M 


DEPARTMENT  OF  DEFENSE 
Office  of  ttie  Secretary 

Defenae  Science  Board 

AGENCY:  Office  of  the  Secretary, 

Department  of  Defense. 

ACTION:  Notice  of  advisory  committee 

meeting. 

summary:  The  Defense  Science  Board 
(DSB)  Task  Force  on  the  Role  and  Status 
of  DoD  Red  Teaming  Activities  will 
meet  in  closed  session  on  September  24, 
2002;  November  14,  2002;  and 
December  17,  2002,  at  Strategic  Analysis 
Inc.,  3601  Wilson  Boulevard,  Arlington. 
VA.  This  Task  Force  will  review  the  role 
and  status  of  Red  Teaming  in  the 
Department  of  Defense  (DoD)  and 
recommend  ways  to  make  it  a  more 
effective  tool. 

The  mission  of  the  Defense  Science 
Board  is  to  advise  the  Secretary  of 
Defense  and  the  Under  Secretary  of 
Defense  for  Acquisition,  Technology  & 
Logistics  on  scientific  and  technical 
matters  as  they  affect  the  perceived 
needs  of  the  Department  of  Defense.  At 
this  meeting,  the  Defense  Science  Board 
Task  Force  will  review  and  evaluate 
current  and  past  Red  Team  activities 
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within  the  Department  of  Defense  and 
its  agencies,  as  well  as  other  government 
and  non-government  organizations 
{including  those  initiated  since 
September  11).  The  Task  Force  will 
prepare  recommendations  that  are 
relevant  to  red  teaming  that  portrays 
both  state  and  non-state  adversaries.  It 
will  also  look  at  how  the  Department 
should  work  with  other  government 
departments  and  agencies  to  foster 
effective  red  teaming.  The  Task  Force 
will  address  issues  of  red  team 
products,  processes  and  organization. 
In  accordance  with  section  10(d)  of 
the  Federal  Advisory  Committee  Act, 
Pub.  L.  92-463.  as  amended  (5  U.S.C. 
App.  II),  it  has  been  determined  that  this 
Defense  Science  Board  Task  Force 
meeting  concerns  matters  listed  in  5 
U.S.C.  552b(c){l)  and  that,  accordingly, 
this  meeting  will  be  closed  to  the 
public. 

Dated:  September  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 
Officer,  Department  of  Defense. 
(FR  Doc.  02-23413  Filed  9-13-02;  8:45  am] 
BILLING  CODE  S001-08-M 


DEPARTMENT  OF  DEFENSE 

Office  of  the  Secretary 

Strategic  Environmental  Research  and 
Development  Program,  Scientific 
Advisory  Board 

AGENCY:  Office  of  the  Secretary, 
Department  of  Defense. 
action:  Notice. 

SUMMARY:  In  accordance  with  section 

10(a)(2)  of  the  Federal  Advisory 

Committee  Act  (Pub.  L.  92-463), 

announcement  is  made  of  the  following 

Committee  meeting: 

DATE(S):  October  15,  2002  from  0800 

a.m.  to  1710  p.m. 

ADDRESSES:  Holiday  Inn  Arlington  at 

Ballston,  4610  North  Fairfax  Drive. 

Arlington,  VA  22203. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Veronica  Rice,  SERDP  Program  Office. 

901  North  Stuart  Street.  Suite  303. 

Arlington,  VA  or  by  telephone  at  (703) 

696-2119. 

SUPPLEMENTARY  INFORMATION: 

Matters  To  Be  Considered 

Research  and  Development  proposals 
and  continuing  projects  requesting 
Strategic  Environmental  Research  and 
Development  Program  funds  in  excess 
of  $1M  will  be  reviewed. 

This  meeting  is  open  to  the  public. 
Any  interested  person  may  attend. 


appear  before,  or  file  statements  with 
the  Scientific  Advisory  Board  at  the 
time  and  in  the  manner  permitted  by  the 
Board. 

Dated:  September  6,  2002. 
Patricia  L.  Toppings, 

Alternate  OSD  Federal  Register  Liaison 

Officer.  Department  of  Defense. 

|FR  Doc.  02-23411  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  S001-08-M 


DEPARTMENT  OF  EDUCATION 

Notice  of  Proposed  Information 
Collection  Requests 

AGENCY:  Department  of  Education. 
SUMMARY:  The  Leader,  Regulatory 
Information  Management  Group,  Office 
of  the  Chief  Information  Officer,  invites 
comments  on  the  proposed  information 
collection  requests  as  required  by  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Interested  persons  are  invited  to 
submit  comments  on  or  before 
November  15,  2002. 
SUPPLEMENTARY  INFORMATION:  Section 
3506  of  the  Paperwork  Reduction  Act  of 
1995  (44  U.S.C.  Chapter  35)  requires 
that  the  Office  of  Management  and 
Budget  (OMB)  provide  interested 
Federal  agencies  and  the  public  an  early 
opportunity  to  comment  on  information 
collection  requests.  OMB  may  amend  or 
waive  the  requirement  for  public 
consultation  to  the  extent  Uiat  public 
participation  in  the  approval  process 
would  defeat  the  purpose  of  the 
information  collection,  violate  State  or 
Federal  law,  or  substantially  interfere 
with  cuiy  agency's  ability  to  perform  its 
statutory  obligations.  The  Leader, 
Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information 
Officer,  publishes  that  notice  containing 
proposed  information  collection 
requests  prior  to  submission  of  these 
requests  to  OMB.  Each  proposed 
information  collection,  grouped  by 
office,  contains  the  following:  (1)  Tjrpe 
of  review  requested,  e.g.  new,  revision, 
extension,  existing  or  reinstatement;  (2) 
Title;  (3)  Sununary  of  the  collection;  (4) 
Description  of  the  need  for,  and 
proposed  use  of,  the  information;  (5) 
Respondents  and  fi-equency  of 
collection;  and  (6)  Reporting  and/or 
Recordkeeping  burden.  OMB  invites 
public  comment.  The  Department  of 
Education  is  especially  interested  in 
public  comment  addressing  the 
following  issues:  (1)  Is  this  collection 
necessary  to  the  proper  functions  of  the 
Department;  (2)  will  this  information  be 
processed  and  used  in  a  timely  manner; 

(3)  is  the  estimate  of  burden  accurate; 

(4)  how  might  the  Department  enhance 


the  quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  (5)  how 
might  the  Department  minimize  the 
burden  of  this  collection  on  the 
respondents,  including  through  the  use 
of  information  technology. 

Dated:  September  11,  2002. 
John  Tressler, 

Leader,  Regulatory  Information  Management 
Group,  Office  of  the  Chief  Information  Officer. 

Federal  Student  Aid 

Type  of  Review:  Exiension. 

Title:  Lender's  Application  Process  (LAP). 

Frequency:  Quarterly.  Annually. 

Affected  Public:  State,  Local,  or  Tribal 
Gov't.  SEAs  or  LEAs;  businesses  or  other  for- 
profit. 

Reporting  and  Recordkeeping  Hour 
Burden: 

Responses:  121.  Burden  Hours:  20. 

Abstract:  The  Lender's  Application  Process 
is  submitted  by  lenders  who  are  eligible  for 
reimbursement  of  interest  and  special 
allowance,  as  well  as  Federal  Insured 
Student  Loan  (FISL)  claims  payment,  under 
the  Federal  Family  Education  Loan  Program. 
The  information  will  be  used  by  ED  to  update 
Lender  Identification  Numbers  (LIDs) 
lender's  names,  addresses  with  9-digit  zip 
codes,  and  other  pertinent  information. 

Requests  for  copies  of  the  proposed 
information  collection  request  may  be 
accessed  from  http://edicsweb.ed.gov,  by 
selecting  the  "Browse  Pending  Collections" 
link  and  by  clicking  on  link  number  2148. 
When  you  access  the  information  collection, 
click  on  "Download  Attachments  "  to  view. 
Written  requests  for  information  should  be 
addressed  to  Vivian  Reese.  Department  of 
Education.  400  Maryland  Avenue,  SW., 
Room  4050.  Regional  Office  Building  3, 
Washington,  DC  20202-4651  or  to  the  e-mail 
address  vjvjan_reese@ed.gov.  Requests  may 
also  be  electronically  mailed  to  the  e-mail 
address  OCIO_RJMG@ed.gov  or  faxed  to  202- 
708-9346.  Please  specify  the  complete  title  of 
the  information  collection  when  making  your 
request. 

Comments  regardirig  burden  and/or  the 
collection  activity  requirements  should  be 
directed  to  Joseph  Schubart  at 
foe.Schubart@ed.gov.  Individuals  who  use  a 
telecommunications  device  for  the  deaf 
(TDD)  may  call  the  Federal  Information  Relay 
Service  (FIRS)  at  1-800-877-8339. 

[FR  Doc.  02-23470  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  EDUCATION 

National  Center  for  Education 
Statistics  (NCES) 

AGENCY:  Department  of  Education. 
ACTION:  Notice  of  meeting  of  the 
Advisory  Council  on  Education 
Statistics. 

SUMMARY:  This  notice  sets  forth  the 
schedule  and  proposed  agenda  of  a 
forthcoming  meeting  of  the  Advisory 
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Coimcil  on  Education  Statistics  (ACES). 
Notice  of  this  meeting  is  required  under 
section  10(a)(2)  of  the  Federal  Advisory 
Committee  Act.  This  doounent  is 
intended  to  notify  the  general  public  of 
their  opportunity  to  attend. 

DATES:  October  10-11,  2002. 
TIMES:  October  10,  2002— Full  Council 
meeting,  9  a.m.-4:30  p.m.;  October  11, 
2002 — Full  Coimcil  meeting  9  a.m.-12 
noon. 

LOCATION:  Loews  L'Enfant  Plaza  Hotel, 
480  L'Enfant  Plaza,  SW.,  Washington, 
DC  20024 

FOR  FURTHER  INFORMATION  CONTACT: 
Laurence  T.Ogle,  National  Center  for 
Education  Statistics,  1990  K  Street, 
NW.,  Room  9115,  Washington  DC  20006 
SUPPLEMENTARY  INFORMATION:  The 
Advisory  Council  on  Education 
Statistics  (ACES)  is  established  under 
section  46(c)(1)  of  the  Education 
Amendments  of  1974,  Public  Law  93- 
380.  The  Council  is  established  to 
review  general  policies  for  the  operation 
of  the  National  Center  for  Education 
Statistics  (NCES)  in  the  Office  of 
Educational  Research  and  Improvement 
(OERI)  and  is  responsible  for  advising 
on  standards  to  ensure  that  statistics 
and  analyses  disseminated  by  NCES  are 
of  high  quality  and  are  not  subject  to 
political  influence.  In  addition,  ACES  is 
required  to  advise  the  Commissioner  of 
NCES  and  the  National  Assessment 
Governing  Board  on  technical  and 
statistical  matters  related  to  the  National 
Assessment  of  Educational  Progress 
(NAEP).  This  meeting  of  the  Council  is  ^ 
open  to  the  public,  with  the  exception 
of  budget  discussions.  Individuals  who 
will  need  accommodations  for  a 
disability  in  order  to  attend  the  meeting 
(i.e.,  interpreting  services,  assistive 
listening  devices,  materials  in  alternate 
format)  shoiUd  notify  Laurence  T.  Ogle 
at  (202)  502-7426  by  no  later  than 
October  3,  2002.  We  will  attempt  to 
meet  requests  after  this  date,  but  cannot 
guarantee  availability  of  the  requested 
accommodation.  The  meeting  site  is 
accessible  to  individuals  with 
disabilities. 

The  proposed  agenda  includes  the 
following: 

•  Review  of  Division  activity  within 
NCES 

•  Legislative  and  budget  updates 

•  Ethics  training 

•  Statistical  adjustments  in  primary 
NCES  Reports 

Records  kept  of  Council  proceedings 
and  are  available  for  public  inspection. 
Records  are  also  available  for  public 
inspection  at  the  Office  of  the  Acting 
Executive  Director,  Laurence  T.  Ogle, 
Advisory  Council  on  Education 


Statistics,  National  Center  for  Education 
Statistics,  1990  K  Street  NW.,  Room 
9115,  Washington,  DC  20006. 

Grover  ).  Wliitehurst, 

Assistant  Secretary  for  Educational  Research 
and  Improvement. 

[FR  Doc.  02-23432  Filed  9-13-02;  8:45  am] 
BILLING  COOE  4000-01-M 


DEPARTMENT  OF  ENERGY 

National  Nuclear  Security 
Administration  Office  of  Lxm  Alamos 
Site  Operations;  Floodplain  Statement 
of  Rndlngs  for  the  Proposed  Access 
Control  and  Traffic  Improvements  at 
Los  Alamos  National  Laboratory,  Lorn 
Alamos,  NM 

AGENCY:  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  Department  of  Energy. 
ACTION:  Floodplain  Statement  of 
Findings. 

SUMMARY:  This  Floodplain  Statement  of 
Findings  is  for  the  construction  and 
operation  of  proposed  access  control 
and  traffic  improvements  at  Los  Alamos 
National  Laboratory  (LANL). 
Construction  actions  could  occur  near 
and  over  the  floodplains  of  Mortandad 
and  Los  Alamos  Canyons;  there  would 
be  no  action  within  established  wetland 
areas  (see  Figure  1).  In  accordance  with 
10  CFR  Part  1022,  the  Department  of 
Energy  (DOE),  National  Nuclear 
Seciuity  Administration  (NNSA)  Office 
of  Los  Alamos  Site  Operations  has 
prepared  a  floodplain/weUand 
assessment  and  will  perform  this 
proposed  action  in  a  manner  so  as  to 
avoid  or  minimize  potential  harm  to  or 
within  the  affected  floodplains. 
FOR  FURTHER  INFORMATION  CONTACT: 
Elizabeth  Withers,  U.S.  Department  of 
Energy,  National  Nuclear  Security 
Administration,  Office  of  Los  Alamos 
Site  Operations,  528  35th  Street,  Los 
Alamos.  NM  87544.  Telephone  (505) 
667-8690;  facsimile  (505)  667-9998;  or 
electronic  address:  ewithers@doeal.gov. 
For  Further  Information  on  General  DOE 
Floodplain  Environmental  Review 
Requirements,  contact:  Carol  M. 
Borgstrom,  Director,  Office  of  NEPA 
Policy  and  Compliance,  EH-42. 
Department  of  Energy,  100 
Independence  Avenue,  SW., 
Washington  DC  20585-0119.  Telephone 
(202) 586-4600  or  (800) 472-2756, 
facsimile  (202)  586-7031. 
SUPPLEMENTARY  INFORMATION:  In 
accordance  with  DOE  regulations  for 
compliance  with  floodplain  and 
wetlands  environmental  review 
requirements  (10  CFR  part  1022),  NNSA 


prepared  a  floodplain/wetland 
assessment  for  this  action.  The  NNSA 
included  the  floodplain/wetland 
assessment  document  as  part  of  an 
Environmental  Assessment  issued  on 
July  23,  2002  by  the  NNSA.  No 
comments  were  received  on  the 
proposed  floodplain  action. 

Project  Description:  NNSA  considered 
a  proposal  for  the  construction  of 
various  access  control  and  traffic 
improvements  to  be  installed  at  Los 
Alamos  National  Laboratory  (LANL). 
One  of  the  elements  of  the  proposed 
action  would  be  the  construction  of  a 
short  road  around  the  east  side  of 
Technical  Area  3  at  LANL  along  the 
mesa  tops.  Bridges  would  be 
constructed  from  either  side  of  the  road 
to  span  over  floodplains  located  at  the 
heads  of  Mortandad  and  Sandia 
Canyons.  No  actions  would  be  taken 
direcUy  in  the  floodplains  nearby.  This 
project  is  estimated  to  occur  over  the 
next  three  years  from  2003  through 
2005. 

Alternatives:  The  No  Action 
Alternative  was  considered.  Under  the 
No  Action  Alternative  access  control 
into  LANL  would  continue  to  be 
provided  by  the  implementation  of 
temporary  measures  as  heeded.  No 
safety  improvements  of  the  intersections 
would  be  uindertaken. 

Floodplain  Impacts:  The  proposed 
action  would  have  the  potential  for 
minimal  impacts  on  the  floodplains. 
Should  a  rain  event  occur  during 
construction  activities,  there  may  be 
some  sediment  movement  down  canyon 
because  of  the  loosened  condition  of  the 
soil  from  the  clearing  and  construction 
activities. 

Floodplain  Mitigation:  Placement  of 
Best  Management  Practices  (such  as  silt 
fences,  straw  bales  or  watties,  or 
wooden  or  rock  structures  to  slow  down 
water  runoff  and  run-on  at  cleared  sites) 
at  the  construction  areas  and  post- 
construction  reseeding  and  re-vegetation 
of  the  construction  sites  will  minimize 
soil  disturbance  and  reduce  or  prevent 
the  potential  for  soil  erosion.  Upon 
completion  of  the  construction  activities 
the  downstream  flow  and  function  of 
the  floodplain  will  not  be  impeded.  No 
debris  will  be  left  at  the  work  site.  No 
vehicle  maintenance  or  fueling  within 
100  feet  of  the  floodplain  would  occur. 
Any  sediment  movement  from  the  sites 
would  be  short  term  and  temporary. 

Issued  in  Los  Alamos,  NM  on  September 
9,  2002. 

E.  Dennis  Martinez, 

Deputy  Director.  U.S.  Department  ofEnerg}'. 
National  Nuclear  Security  Administration. 
Los  Alamos  Site  Office. 

BILLING  CODE  6460-01-P 
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[FR  Doc.  02-23465  Filed  9-13-02;  8:45  am] 

BILLING  CODE  64S0-01-C 

DEPARTMENT  OF  ENERGY 

[Solicitation  Numlier  DE-PS07-031D14430] 

Nuclear  Engineering  Education 
Research  (NEER)  Program 

AGENCY:  Idaho  Operations  Office,  DOE. 
action:  Notice  of  Availability  of 
Solicitation  for  Awards  of  Financial 
Assistance. 

summary:  The  U.S.  Department  of 
Energy,  Idaho  Operations  Office,  is 
soliciting  applications  for  research  and 
development  grant  awards  in  nuclear 
engineering  topics.  It  is  anticipated  that 
on  September  16,  2002,  a  full  text  for 
Solicitation  Number  DE-PS07- 
031D14430  for  the  2003  NEER  Program 
will  be  made  available  at  the  Industry 
Interactive  Procurement  System  (IIPS) 
Website  at:  http://e-center.doe.gov.  The 
deadline  for  receipt  of  applications  will 
be  on  November  7,  2002.  Applications 
are  to  be  submitted  via  the  IIPS  Website. 
Directions  on  how  to  apply  and  submit 
applications  are  detailed  under  the 
solicitation  on  the  Website. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dallas  Hoffer,  Contracting  Officer  at 
hofferdI@id.  doe.gov. 

SUPPLEMENTARY  INFORMATION:  The 
solicitation  will  be  issued  in  accordance 
with  10  CFR  600.6(b),  eligibility  for 
awards  under  this  program  will  be 
restricted  to  U.S.  colleges  and 
universities  with  nuclear  engineering 
degree  programs  or  options  or  an 
operating  research  reactor,  because  the 
purpose  of  the  Nuclear  Engineering 
Education  Research  (NEER)  program  is 
to  (1)  support  basic  research  in  nuclear 
engineering;  (2)  assist  in  developing 
nuclear  engineering  students;  and  (3) 
contribute  to  strengthening  the 
academic  community's  nuclear 
engineering  infrastructure. 

The  statutory  authority  for  this 
program  is  Public  Law  95-91. 

Issued  in  Idaho  Falls  on  September  9, 
2002. 

R.  J.  Hoyles, 

Director,  Procurement  Services  Division. 
[FR  Doc.  02-23464  Filed  9-13-02;  8:45  am] 
BILLING  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Nuclear  Energy  Research  Advisory 
Cornmltteo 

AGENCY:  Department  of  Energy. 
ACTION:  Notice  of  open  meeting. 


SUMMARY:  This  notice  announces  a 
meeting  of  the  Nuclear  Energy  Research 
Advisory  Committee.  The  Federal 
Advisory  Committee  Act  (Pub.  L.  No. 
92-463,  86  Stat.  770),  requires  that 
public  notice  of  the  meetings  be 
announced  in  the  Federal  Register. 
DATES:  Monday  September  30,  2002.  10 
am  to  5  pm  and  Tuesday,  October  1, 
2002,  9  am  12:30  pm. 
ADDRESSES:  Crystal  City  Sheraton,  1800 
Jefferson  Davis  Highway,  Arlington,  VA 
22202. 

FOR  FURTHER  INFORMATION  CONTACT:  Dr. 
Norton  Haberman,  Designated  Federal 
Officer,  Nuclear  Energy  Research 
Advisory  Committee,  U.S.  Department 
of  Energy,  NE-1, 1000  Independence 
Avenue,  SW.,  Washington  DC  20585. 
Telephone  Number  301.903.1167,  E- 
mail:  Norton.Habennan@hq.doe.gov. 
SUPPLEMENTARY  INFORMATION:  Purpose  of 
the  Meeting:  To  provide  advice  to  the 
Director  of  the  Office  of  Nuclear  Energy, 
Science  and  Techaiology  (NE)  of  the 
Department  of  Energy  on  the  many 
complex  planning,  scientific  and 
technical  issues  that  arise  in  the 
development  and  implementation  of  the 
Nuclear  Energy  research  program. 

Tentative  Agenda 

Monday  September  30,  2002 

Welcome  Remarks 

Status  of  Nuclear  Energy's  FY  2003 
Budget  Request 

Report  of  Advanced  Nuclear  Fuel 
Cycle  Initiative 

Report  of  Subcommittee  on 
Generation  IV  Technology  Planning 
Tuesday,  October  1,  2002 

Business  Case  for  New  Nuclear  Power 
Plants 

Report  of  Joint  DOE/EPA  Task  Force 
on  Nuclear  Energy  and  Clean  Air 

Generation  IV  International  Forum 

Public  Comment  Period 

Public  Participation:  The  day  and  a 
half  meeting  is  open  to  the  public  on  a 
first-come,  first-serve  basis  because  of 
limited  seating.  Written  statements  may 
be  filed  with  the  committee  before  or 
after  the  meeting.  Members  of  the  public 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Norton  Haberman  at  the  address 
or  telephone  listed  above.  Requests  to 
make  oral  statements  must  be  made  and 
received  five  days  prior  to  the  meeting; 
reasonable  provision  will  be  made  to 
include  the  statement  in  the  agenda. 
The  Chair  of  the  committee  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Freedom  of  Information 


Reading  Room.  lE-190,  Forrestal 
Building,  1000  Independence  Avenue. 
SW.,  Washington,  DC  between  9  a.m. 
and  4  p.m.,  Monday  through  Friday, 
except  holidays. 

Issued  in  Washington,  DC,  on  September 
10,  2002. 

Rachel  M.  Samuel, 

Deputy  Advisorv  Committee  Kfanagemfnt 
Officer. 

|FR  Doc.  02-23466  Filed  9-13-02;  8:45  ami 
BILUfM  CODE  64S(H>1-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EL02-1 23-000] 

Boston  Edison  Company;  Notice  of 
initiation  of  Proceeding  and  Refund 
Effective  Date 

September  10,  2002, 

Take  notice  that  on  August  22,  2002. 
the  Commission  issued  an  order  in  the 
above-referenced  docket  initiating  an 
investigation  under  section  206  of  the 
Federal  Power  Act. 

The  refund  effective  date  in  Docket 
No.  EL02-1 23-000,  established 
pursuant  to  section  206  (b)  of  the 
Federal  Power  Act,  will  be  60  days 
following  publication  of  this  notice  in 
the  Federal  Register. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23460  Filed  9-13-02;  8:45  am] 

BILUNQ  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-2043-001  and  ER02- 
2046-001] 

California  Independent  System 
Operator  Corporation;  Notice  of  Filing 

September  10.  2002. 

Take  notice  that  the  on  August  28. 
2002,  California  Independent  System 
Operator  Corporation  (CA  ISO)  tendered 
for  filing  an  amendment  to  its  filings  of 
an  unexecuted  Participating  Generator 
Agreement  (PGA)  and  associated  Meter 
Service  Agreements  (MSA)  between  the 
CA  ISO  and  the  Valero  Refining 
Company — California  (Valero)  pursuant 
to  sectioia  205  of  the  Federal  Power  Act. 
The  amendment  supplies  additional 
information  requested  in  a  July  30,  2002 
deficiency  letter  by  the  Federal  Energy 
Regulatory  Commission  (Commission) 
including  a  single  line  diagram, 
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correspondence,  studies  and  other 
documents  relating  to  alternative  points 
of  interconnection,  and  a  description  of 
scheduling  responsibilities  of  Valero 
and  Pacific  Gas  and  Electric  Company 
(PG&E). 

The  CA  ISO  states  that  a  redacted 
copy  of  the  filing  has  been  served  on  all 
parties  that  have  either  requested  or 
been  granted  intervention  in  these 
proceedings. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  \he 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l){iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Conunission  strongly  encourages 
electronic  filings.  Comment  Date: 
September  18,  2002. 

Linwood  A.  Watson,  Ir., 

Deputy  Secretary. 

(FR  Doc.  02-23441  Filed  9-13-02;  8:4,5  am] 

BILLING  CODE  6717-01-P 


DEPARTMErfT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  CP01-409-001,  CP01-410- 
001,  CP01-411-001  and  CP01-444-001] 

Calypso  Pipeline,  LLC,  Tractebel 
Calypso  Pipeline,  LLC;  Notice  of  Filing 

September  9.  2002. 

Take  notice  that  on  August  30,  2002, 
Calypso  Pipeline,  LLC  (Calypso)  and 
Tractebel  Calypso  Pipeline,  LLC 
(Tractebel  Calypso)  jointly  filed  an 


amendment  in  the  above-referenced 
dockets  to  reflect  a  change  in  ownership 
associated  with  the  applications  filed  on 
July  20,  2001,  and  September  19,  2001, 
by  Calypso  (Calypso  Application)  in  the 
same  docketed  proceedings.  The  August 
30,  2002  filing  requests  that  the 
Commission  accept  a  substitution  of 
Tractebel  Calypso  as  the  applicant  in 
the  pending  Calypso  Application  to 
reflect  the  change  in  ownership  and  the 
filed  revisions  to  certain  exhibits  in  the 
Calypso  Application.  These  revisions 
reflect  only  a  change  in  ownership.  The 
application  is  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link.    ■ 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659. 

By  the  Calypso  Application,  Calypso 
requests  authorization  to  construct, 
own,  and  operate  a  new  pipeline  system 
consisting  of  approximately  a  36  mile, 
24-inch  offshore  segment  and 
approximately  a  5.8  mile,  24-inch 
onshore  segment  (Calypso  Pipeline 
Project).  The  offshore  pipeline  will 
extend  from  the  boundary  of  the  U.S. 
Exclusive  Economic  Zone  (EEZ)  and  the 
Bahama  EEZ,  off  the  southeast  Florida 
coastline  to  shore  at  Port  Everglades  in 
Fort  Lauderdale,  Florida.  The  proposed 
onshore  pipeline  segment  will  be 
located  in  Broward  County,  Florida.  The 
onshore  pipeline  segment  will  connect 
the  offshore  pipeline  with  Florida  Gas 
Transmission  Company's  ("FGT") 
existing  24-inch  Lauderdale  Lateral  at 
Mile  Post  1.6  in  Broward  Coimty, 
Florida.  Calypso's  proposed  pipeline 
was  designed  to  transport  up  to  832,000 
MMBtu  per  day. 

Calypso  and  Tractebel  Calypso  have 
executed  a  Purchase  and  Sale 
Agreement  (PSA)  for  the  Calypso 
Pipeline  Project.  Per  the  PSA,  Tractrebel 
Calypso  will  acquire  the  assets  related 
to  the  Calypso  Pipeline  Project.  Those 
assets  consist  principally  of  the  Calypso 
Application;  the  Enron  LNG  Marketing, 
LLC  Precedent  Agreement;  and  various 
other  surveys,  permits,  easements,  and 
rights-of-way  applications  and 
engineering  work  product.  The  sale  of 
the  Calypso  Pipeline  Project  to  Tractebel 
Calypso  ultimately  is  subject  to  the 
approval  of  the  Bankruptcy  Court. 
Tractebel  Calypso  will  then  notify  the 
Commission  of  the  closing  of  the 
transaction,  and  will  thereafter  be 
considered  the  applicant  of  record 
under  the  Calypso  Application,  with  all 


the  rights  and  responsibilities  attached 
to  such  status. 

Any  questions  regarding  the 
application  are  to  be  directed  to  Michael 
J.  Zimmer,  Esq.,  Baker  &  McKenzie,  815 
Connecticut  Avenue,  NW.,  Washington, 
DC,  20006. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  30, 
2002,  file  with  the  Federal  Energy 
Regulatory  Commission,  888  First 
Street,  NE,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211).and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Commission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 
participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  "The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroimaental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  environmental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Conmiission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
documents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
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Commission  (except  for  the  mailing  of 
enviroimiental  docimients  issued  by  the 
Commission)  and  will  oot  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
environmental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 

This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
eff^ect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-enviroimiental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings  of  comments,  protests, 
and  interventions  via  the  internet  in  lieu 
of  paper.  See,  18  CFR  385.2D01(a)(l){iii) 
and  the  instructions  on  the 
Commission's  web  site  imder  the  "e- 
Filing"  link. 

If  the  Commission  decides  to  set  the 
application  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Conmiission's  review  process,  a 
final  Conunission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23438  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  CP02-432-000] 

Clear  Creek  Storage  Company,  LLC; 
Notice  of  Application 

September  9,  2002. 

Take  notice  that  on  August  30,  2002, 
Clear  Creek  Storage  Company,  L.L.C. 
(Clear  Creek),  180  East  100  South,  Salt 
Lake  City,  Utah  84111,  filed  an 
application  pursuant  to  Section  7(c)  of 
the  Natural  Gas  Act  (NGA)  and  Part  157 
of  the  Commission's  Rules  and 
Regulations,  for  authorization  to  operate 
withdrawal  Well  No.  35-4B  also  as  an 


injection  well,  all  as  more  fully  set  forth 
in  the  application  on  file  with  the 
Commission  and  open  to  public 
inspection.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  219-2157. 

Clear  Creek  states  that  the  purpose  of 
the  proposed  project  is  to  benefit 
existing  customers  by  providing 
necessary  optimization  and  redimdancy 
in  reservoir  injection  capability  thereby 
enhancing  the  reliability  of  Clear 
Creek's  storage-transportation  system 
during  normal  injection  and  withdrawal 
activities,  and  in  the  event  of  pipeline 
failure  or  routine  system  maintenance. 
Clear  Creek  further  states  that  use  of 
Well  No.  35-4B  for  both  currently 
approved  withdrawal,  and  injection, 
will  not  result  in  any  change  to  the 
currently  authorized  maximum 
inventory  of  natural  gas  stored  in  Clear 
Creek;  8.0  Bcf  at  14.73  psia  and  60*  F, 
or  the  maximum  shut-in  bottom  hole 
reservoir  pressure  of  5,500  psig. 

Questions  regarding  the  aetails  of  this 
proposed  project  should  be  directed  to 
Michael  B.  McGinley,  Vice  President, 
Clear  Creek  Storage  Company,  L.L.C., 
180  East  100  South  Street,  P.O.  Box 
45601,  Salt  Lake  City,  Utah  84111  at 
Phone:  (801)  324-2527.  Fax:  (801)  324- 
2066,  or  E-mail:  MikeMc0@Questar.com. 

There  are  two  ways  to  become 
involved  in  the  Commission's  review  of 
this  project.  First,  any  person  wishing  to 
obtain  legal  status  by  becoming  a  party 
to  the  proceedings  for  this  project 
should,  on  or  before  September  30, 
2002,  file  with  the  Federal  Energy 
Regulatory  Conunission,  888  First 
Street,  NE.,  Washington,  DC  20426,  a 
motion  to  intervene  in  accordance  with 
the  requirements  of  the  Commission's 
rules  of  practice  and  procedure  (18  CFR 
385.214  or  385.211)  and  the  Regulations 
under  the  NGA  (18  CFR  157.10).  A 
person  obtaining  party  status  will  be 
placed  on  the  service  list  maintained  by 
the  Secretary  of  the  Commission  and 
will  receive  copies  of  all  documents 
filed  by  the  applicant  and  by  all  other 
parties.  A  party  must  submit  14  copies 
of  filings  made  with  the  Commission 
and  must  mail  a  copy  to  the  applicant 
and  to  every  other  party  in  the 
proceeding.  Only  parties  to  the 
proceeding  can  ask  for  court  review  of 
Conunission  orders  in  the  proceeding. 

However,  a  person  does  not  have  to 
intervene  in  order  to  have  comments 
considered.  The  second  way  to 


participate  is  by  filing  with  the 
Secretary  of  the  Commission,  as  soon  as 
possible,  an  original  and  two  copies  of 
comments  in  support  of  or  in  opposition 
to  this  project.  The  Commission  will 
consider  these  comments  in 
determining  the  appropriate  action  to  be 
taken,  but  the  filing  of  a  comment  alone 
will  not  serve  to  make  the  filer  a  party 
to  the  proceeding.  The  Commission's 
rules  require  that  persons  filing 
comments  in  opposition  to  the  project 
provide  copies  of  their  protests  only  to 
the  party  or  parties  directly  involved  in 
the  protest. 

Persons  who  wish  to  comment  only 
on  the  enviroiunental  review  of  this 
project  should  submit  an  original  and 
two  copies  of  their  comments  to  the 
Secretary  of  the  Commission. 
Environmental  commenters  will  be 
placed  on  the  Commission's 
environmental  mailing  list,  will  receive 
copies  of  the  enviroiunental  documents, 
and  will  be  notified  of  meetings 
associated  with  the  Commission's 
environmental  review  process. 
Environmental  commenters  will  not  be 
required  to  serve  copies  of  filed 
dociunents  on  all  other  parties. 
However,  the  non-party  commenters 
will  not  receive  copies  of  all  documents 
filed  by  other  parties  or  issued  by  the 
Commission  (except  for  the  mailing  of 
environmental  documents  issued  by  the 
Conunission)  and  will  not  have  the  right 
to  seek  court  review  of  the 
Commission's  final  order. 

The  Commission  may  issue  a 
preliminary  determination  on  non- 
enviromnental  issues  prior  to  the 
completion  of  its  review  of  the 
environmental  aspects  of  the  project. 
This  preliminary  determination 
typically  considers  such  issues  as  the 
need  for  the  project  and  its  economic 
effect  on  existing  customers  of  the 
applicant,  on  other  pipelines  in  the  area, 
and  on  landowners  and  communities. 
For  example,  the  Commission  considers 
the  extent  to  which  the  applicant  may 
need  to  exercise  eminent  domain  to 
obtain  rights-of-way  for  the  proposed 
project  and  balances  that  against  the 
non-environmental  benefits  to  be 
provided  by  the  project.  Therefore,  if  a 
person  has  comments  on  community 
and  landowner  impacts  from  this 
proposal,  it  is  important  either  to  file 
comments  or  to  intervene  as  early  in  the 
process  as  possible. 

The  Commission  strongly  encourages 
electronic  filings.  Comments,  protests 
and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  See,  18  CFR  385.2001(a)(l)(iii) 
and  the  instructions  on  the 
Commission's  web  site  under  the  "e- 
Filing"  link. 
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If  the  Commission  decides  to  set  the 
amendment  for  a  formal  hearing  before 
an  Administrative  Law  Judge,  the 
Commission  will  issue  another  notice 
describing  that  process.  At  the  end  of 
the  Commission's  review  process,  a 
final  Commission  order  approving  or 
denying  a  certificate  will  be  issued. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23439  Filed  9-13-02;  8:45  ami 

BHUNG  COOC  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-531-000] 

Granite  State  Gas  Transmission; 
Notice  of  Proposed  Ciianges  In  FERC 
Gas  Tariff 

September  10,  2002. 

Take  notice  that  on  August  30,  2002, 
Granite  State  Gas  Transmission  (Granite 
State)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Third  Revised  Volume 
No.  1,  Twenty-sixth  Revised  Sheet  No. 

21,  Twenty-seventh  Revised  Sheet  No. 

22,  and  Eighteenth  Revised  Sheet  No. 

23,  bearing  a  proposed  effective  date  of 
October  1,  2002: 

Granite  State  states  that  the  purpose 
of  this  filing  is  to  reflect  the  new  Annual 
Chargie  Adjustment  (ACA)  surchcuge  to 
be  applied  to  rates  commencing  October 
1,  2002,  of  $0.0022  per  Dth. 

Granite  State  states  that  copies  of  its 
filing  have  been  mailed  to  all  firm 
customers,  interruptible  customers,  and 
affected  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
jvww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  docvunent.  For 


Assistance,  call  (202)502-8222  or  for 
TTY.  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  imder  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

(FR  Doc.  02-23450  Filed  9-13-02;  8:45  am] 

BILUNG  COOC  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Ck>mmisslon 

[Docket  No.  RP02-532-4)00] 

Guardian  Pipeline  Company,  LLC; 
Notice  of  Proposed  Ciianges  In  FERC 
Gas  Tariff 

September  10.  2002. 

Take  notice  that  on  September  3, 
2002,  Guardian  Pipeline  Company, 
L.L.C.  Guardian),  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  revised  tariff  sheets 
listed  on  Appendix  A  attached  to  the 
filing  proposed  to  be  effective  November 
1.  2002. 

Guardian  states  that  the  purpose  of 
this  filing  is  to  make  certain  changes  to 
its  tariff  primarily  of  a  "housekeeping" 
nature.  Guardian  explains  that  the  tariff 
sheets  submitted  herewith  revise  those 
filed  by  Guardian  in  its  "Compliance 
Filing,"  the  filing  that  Guardian  is 
making  on  the  same  date  in  compliance 
with  the  Commission's  directives  in  the 
Preliminary  Determination  on  Non- 
Environmental  Issues,  91  FERC  (CCH) 
61,285  (2000),  and  Order  on  Rehearing 
and  Issuing  Certificates.  94  FERC  (CCH) 
61,269  (2001),  issued  in  Docket  Nos. 
CPOO-36,  et  al. 

Guardian  states  that  copies  of  this 
tariff  filing  are  being  served  on  its 
shippers  and  the  Wisconsin  and  Illinois 
public  service  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  Section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 


Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary.  ' 

[FR  Doc.  02-23451  Filed  9-13-02;  8:45  am) 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-534-000] 

Guardian  Pipeline,  LLC;  Notice  of 
Tariff  Hiing 

September  10,  2002. 

Take  notice  that  on  September  3, 
2002,  Guardian  Pipeline,  L.L.C. 
(Guardian],  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Original  Volume 
No.  1,  the  tariff  sheets  listed  in 
Appendix  A  attached  to  the  filing,  to  be 
effective  November  1,  2002. 

Guardian  states  that  its  filing  is  being 
made  to  comply  with  the  Commission's 
Preliminary  Determination  on  Non- 
Environmental  Issues,  91  F.E.R.C.  (CCH) 
61,285  (2000),  and  Order  on  Rehearing 
and  Issuing  Certificates,  94  FERC  (CCH) 
61,269  (2001),  issued  to  Guardian  in 
Docket  Nos.  CPOO-36-000,  et  al. 

Due  to  the  volimiinous  nature  of  this 
filing,  Guardian  states  that  it  is  serving 
a  copy  of  the  entire  filing  only  on  its 
shippers  and  the  Wisconsin  and  Illinois 
public  service  commissions,  and  that  it 
is  serving  only  this  transmittal  letter  on 
the  remainder  of  the  service  list  in 
Docket  Nos.  CPOO-36-000,  et  al. 
Guardian  will  provide  a  copy  of  this 
filing  to  parties  upon  request. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
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or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Inteniet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23452  Filed  9-13-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-361-001] 

Gulfstream  Natural  Gas  System,  LLC; 
Notice  of  Compliance  Filing 

September  10.  2002. 

Take  notice  that  on  September  3, 
2002,  Gulfstream  NaturalGas  System, 
L.L.C.  (Gulfstream)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Original 
Volume  No.  1,  the  follovtdng  revised 
tariff  sheet,  effective  June  1,  2002: 

Second  Revised  Sheet  No.  8. 

Gulfstream  states  that  the  purpose  of 
this  filing  is  to  remove  a  provision  from 
this  tariff  sheet  rejected  by  the 
Commission  in  its  order  of  July  3,  2002. 

Gulfstream  states  that  copies  of  its 
filing  have  been  mailed  to  all  affected 
customers  and  interested  state 
commissions. 

Any  person  desiring  to  "protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 


by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
nimiber  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23447  Filed  9-13-02;  8:45  am] 

BIUJNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Noe.  RPOO-41 1-002  and  RP01-44- 
004] 

Iroquois  Gas  Transmission  System, 
LP.;  Notice  of  Compliance  Filing 

September  10,  2002. 

Take  notice  that  on  September  3, 
2002,  Iroquois  Gas  Transmission 
System,  L.P.  (Iroquois)  tendered  for 
filing  as  part  of  its  FERC  Gas  Tariff  the 
following  tariff  sheets  proposed  to 
become  effective  November  1,  2002: 

Sixth  Revised  Sheet  No.  46 
Third  Revised  Sheet  No.  46A 
Eighth  Revised  Sheet  No.  47 
Fourth  Revised  Sheet  No.  107A 
Second  Revised  Sheet  No.  142 
Third  Revised  Sheet  No.  143 
Original  Sheet  No.  143A 
Second  revised  Sheet  No.  157 
Fourth  Revised  Sheet  No.  161 
Original  Sheet  No.  161A 
First  Revised  Sheet  No.  188A 

Iroquois  asserts  that  the  purpose  of  its 
filing  is  to  comply  with  Ordering 
Paragraph  (C)  of  the  Commission's 
November  8,  2001  Order  in  this 
proceeding,  which  required  Iroquois  to 
file  revised  tariff  sheets  by  September  1 . 
2002,  to  be  effective  on  November  1, 
2002,  to  implement  the  Commission's 
policy  regarding  segmentation  and 
flexible  point  rights  under  the 
Commission's  Order  No.  637. 

Iroquois  states  that  copies  of  its  filing 
were  served  on  all  jurisdictional 
customers  and  interested  state 
regulatory  agencies  and  all  parties  to  the 
proceeding. 


Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street,  NE.,  Washmgton.  DC 
20426,  in  acccwdance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  he 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY.  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See.  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr.. 

Deputy  Secretary. 

[FR  Doc.  02-23446  Filed  9-13-02;  8:45  am) 

BILUNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[PaciftCorp  Project  No.  2652] 

Notice  of  Authorization  for  Continued 
Project  Operation 

September  10,  2002. 

On  August  30.  2000,  PacifiCorp. 
licensee  for  the  Bigfork  Project  No. 
2652,  filed  an  application  for  a  new  or 
subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2652  is  located  on  the  Swan 
River  in  Flathead  County.  Montana. 

The  license  for  Project  No.  2652  was 
issued  for  a  period  ending  August  31. 
2002.  Section  15(a)(1)  of  the  FPA.  16 
U.S.C.  808(a)(1).  requires  the 
Conunission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  aimual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
ainy  other  applicable  section  of  the  FPA. 
If  Uie  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedure  Act,  5  U.S.C. 
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558(c).  and  as  set  forth  at  18  CFR 
16.21  (a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b), 
to  continue  project  operations  until  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2652 
is  issued  to  PacifiCorp  for  a  period 
effective  September  1,  2002,  through 
August  31,  2003,  or  until  the  issuance 
of  a  new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition]  does  not  take 
place  on  or  before  September  1,  2003, 
notice  is  hereby  given  that,  pursuant  to 
18  CFR  16.18(c),  an  annual  license 
under  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  PacifiCorp  is  authorized  to  continue 
operation  of  the  Bigfork  Project  No. 
2652  until  such  time  as  the  Commission 
acts  on  its  application  for  subsequent 
license. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23444  Filed  9-13-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Project  No.  2031] 

Springvllle  City;  Notice  of 
Authorization  for  Continued  Project 
Operation 

September  10,  2002. 

On  August  30,  2000,  Springville  City, 
licensee  for  the  Bartholomew  Project 
No.  2031,  filed  an  application  for  a  new 
or  subsequent  license  pursuant  to  the 
Federal  Power  Act  (FPA)  and  the 
Commission's  regulations  thereunder. 
Project  No.  2031  is  located  on  Hobble 
Creek  and  Associated  Springs  in  Utah 
Coimty,  Utah. 


The  license  for  Project  No.  2031  was 
issued  for  a  period  ending  September  3, 
2002.  Section  15(a)(l]  of  the  FPA,  16 
U.S.C.  808(a)(1),  requires  the 
Commission,  at  the  expiration  of  a 
license  term,  to  issue  from  year  to  year 
an  annual  license  to  the  then  licensee 
under  the  terms  and  conditions  of  the 
prior  license  until  a  new  license  is 
issued,  or  the  project  is  otherwise 
disposed  of  as  provided  in  Section  15  or 
any  other  applicable  section  of  the  FPA. 
If  the  project's  prior  license  waived  the 
applicability  of  Section  15  of  the  FPA, 
then,  based  on  Section  9(b)  of  the 
Administrative  Procedm*  Act,  5  U.S.C. 
558(c),  and  as  set  forth  at  18  CFR 
16.21(a),  if  the  licensee  of  such  project 
has  filed  an  application  for  a  subsequent 
license,  the  licensee  may  continue  to 
operate  the  project  in  accordance  with 
the  terms  and  conditions  of  the  license 
after  the  minor  or  minor  part  license 
expires,  until  the  Commission  acts  on 
its  application.  If  the  licensee  of  such  a 
project  has  not  filed  an  application  for 
a  subsequent  license,  then  it  may  be 
required,  pursuant  to  18  CFR  16.21(b). 
to  continue  project  operations  imtil  the 
Commission  issues  someone  else  a 
license  for  the  project  or  otherwise 
orders  disposition  of  the  project. 

If  the  project  is  subject  to  Section  15 
of  the  FPA,  notice  is  hereby  given  that 
an  annual  license  for  Project  No.  2031 
is  issued  to  Springville  City  for  a  period 
effective  September  4,  2002,  through 
September  3,  2003,  or  until  the  issuance 
of  a  new  license  for  the  project  or  other 
disposition  under  the  FPA,  whichever 
comes  first.  If  issuance  of  a  new  license 
(or  other  disposition)  does  not  take 
place  on  or  before  September  4,  2003, 
notice  is  hereby  given  that,  piusuant  to 
18  CFR  16.18(c),  an  annual  license 
under  Section  15(a)(1)  of  the  FPA  is 
renewed  automatically  without  further 
order  or  notice  by  the  Commission, 
unless  the  Commission  orders 
otherwise. 

If  the  project  is  not  subject  to  Section 
15  of  the  FPA,  notice  is  hereby  given 
that  Springville  City  is  authorized  to 
continue  operation  of  the  Bartholomew 
Project  No.  2031  until  such  time  as  the 
Commission  acts  on  its  application  for 
subsequent  license. 

Dated: 
Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23443  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  GT02-40-000] 

Texas  Eastern  Transmission,  LP; 
Notice  of  Compliance  Report 

September  10,  2002. 

Take  notice  that  on  September  3, 
2002,  Texas  Eastern  Transmission,  LP 
(Texas  Eastern)  tendered  for  filing  as 
part  of  its  FERC  Gas  Tariff,  Seventh 
Revised  Volimie  No.  1,  its  report  of 
recalculated  Operational  Segment 
Capacity  Entitlements  to  become 
effective  November  1,  2002. 

Texas  Eastern  states  that  the  purpose 
of  the  filing  is  to  make  its  report 
pursuant  to  Section  9.1  of  the  General 
Terms  and  Conditions  of  its  FERC  Gas 
Tariff,  Seventh  Revised  Volume  No.  1  of 
recalculated  November  1,  2002 
Operational  Segment  Capacity 
Entitlements,  along  with  supporting 
dociunentation  explaining  the  basis  for 
changes. 

Texas  Eastern  states  that  copies  of  the 
filing  were  served  on  all  affected 
customers  of  Texas  Eastern  and 
interested  state  commissions. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE.  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
rules  and  regulations.  All  such  motions 
or  protests  must  be  filed  on  or  before 
September  18,  2002.  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Conunission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  dociunent.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii]  and  the 
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instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23442  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-4> 

DEPARTIMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-37S-000] 

Texas  Gas  Transmission  Corporation; 
Notice  of  Technical  Conference 

September  10,  2002. 

In  the  Commission's  order  issued  on 
July  31,  2002,1  the  Commission  directed 
that  a  technical  conference  be  held  to 
address  issues  raised  by  the  filing. 

Take  notice  that  the  technical 
conference  will  be  held  on  Wednesday, 
September  25,  2002  at  10  a.m.,  in  a 
room  to  be  designated,  at  the  offices  of 
the  Federal  Energy  Regulatory 
Commission,  888  First  Street,  NE., 
Washington,  DC  20426. 

All  interested  parties  and  Staff  are 
permitted  to  attend. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23448  Filed  9-13-02;  8:45  am] 

BILLING  CODE  6n7-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-51 8-001] 

Vector  Pipeline  L.P.;  Notice  of 
Proposed  Changes  In  FERC  Gas  Tariff 

September  10,  2002. 

Take  notice  that  on  September  5, 
2002,  Vector  Pipeline  L.P.  (Vector), 
tendered  for  filkig  as  part  of  its  FERC 
Gas  Tariff,  Volume  No.  1,  a  revised  tariff 
sheet  to  take  the  place  of  a  tariff  sheet 
submitted  on  August  30,  2002  which  is 
now  withdrawii  by  Vector.  Vector 
requests  that  the  revised  tariff  sheet 
become  effective  October  1,  2002. 

Vector  states  that  the  purpose  of  this 
filing  is  to  reflect  the  Commission's 
revised  Annual  Charge  Adjustment 
charge  to  be  applied  to  transportation 
rates  for  the  period  October  1,  2002 
through  September  30,  2003. 

Any  person  desiring  to  protest  said 
filing  shoidd  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 


<  Texas  Gas  Transmission  Corporation,  100  FERC 
61.126(2002). 


888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  rules  and 
regulations.  All  such  protests  must  be 
filed  in  accordeince  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  website  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See,  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23449  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  ER02-2520-000,  etal.] 

Commonwrealth  Chesapealce  Company, 
LLC,  etal.;  Electric  Rate  and 
Corporate  Regulation  Filings 

September  6,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Commonwealth  Chesapeake 
Company,  L.L.C.  [Docket  No.  ERG2- 
2520-000] 

Take  notice  that  Commonwealth 
Chesapeake  Company,  L.L.C.  (CCC),  on 
August  30,  2002,  tendered  for  filing, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  (16  U.S.C.  824c),  a  rate 
schedule  for  reactive  power  provided  to 
the  Pennsylvania-New  Jersey-Maryland 
Interconnection  (PJM)  transmission  grid. 

CCC  requests  and  effective  date  of 
August  30,  2002. 

Comment  Date:  September  20,  2002. 

2.  Southern  California  Edison  Company 

[Docket  No.  ER02-252 1-000] 

Take  notice  that  on  August  30,  2002, 
Southern  California  Edison  Company 
(SCE)  tendered  for  filing  three 
unexecuted  Service  Agreements  For 


Wholesale  Distribution  Service  under 
SCE's  Wholesale  Distribution  Access 
Tariff  (Agreements)  between  SCE  and 
the  State  of  California  Department  of 
Water  Resources  (CDWR).  The 
Agreements  specif^'  the  terms  and 
conditions  under  which  SCE  will 
provide  wholesale  Distribution  Service 
from  the  California  Independent  System 
Operator  Controlled  Grid  at  SCE-owned 
substations  to  SCE/CDWR 
interconnections  for  three  pumping 
stations. 

SCE  respectfully  requests  the 
Agreements  become  effective  on  August 
10,  2002.  Copies  of  this  filing  were 
served  upon  the  Public  Utilities 
Commission  of  the  State  of  California 
and  CDWR. 

Comment  Date:  September  20,  2002. 

3.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2522-000] 

Take  notice  that  on  August  30,  2002 
PJM  Interconnection,  L.L.C.  (PJM), 
submitted  for  filing  an  executed  interim 
interconnection  service  agreement  and 
two  executed  interconnection  service 
agreements  between  PJM  and  Conectiv 
Delmarva  Generation  Inc.  (Conectiv). 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  dates 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  Conectiv  and 
the  state  regulatory  commissions  within 
the  PJM  region. 

Comment  Date:  September  20,  2002. 

4.  Florida  Power  &  Light  Company 

[Docket  No.  ER02-2523-000] 

Take  notice  that  on  August  30.  2002, 
Florida  Power  &  Light  Company  (FPL) 
filed  a  notice  of  termination  of  the 
unexecuted  Interconnection  & 
Operation  Agreement  between  FPL  and 
Okeechobee  Generating  Company.  LLC. 
FPL  requests  that  the  termination  be 
made  effective  on  the  date  of  a 
Commission  order  accepting  the  notice 
of  termination. 

Comment  Date:  September  20,  2002. 

5.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2524-000] 

Take  notice  that  on  August  30,  2002. 
PJM  Interconnection,  L.L.C.  (PJM) 
submitted  for  filing  an  executed 
interconnection  service  agreement 
between  PJM  and  Exelon  Corporation. 

PJM  requests  a  waiver  of  the 
Commission's  60-day  notice 
requirement  to  permit  the  effective  date 
agreed  to  by  the  parties.  Copies  of  this 
filing  were  served  upon  Exelon 
Corporation  an  the  state  regulatory 
commissions  within  the  PJM  region. 

Comment  Date:  September  20,  2002. 
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6.  PJM  Interconnection,  L.L.C. 

[Docket  No.  ER02-2525-O001 

Take  notice  that  on  August  30,  2002. 
PJM  Interconnection,  L.L.C.  (PJM) 
tendered  for  filing  signature  pages  to  the 
Reliability  Assurance  Agreement  among 
Load  Serving  Entities  in  the  PJM  Control 
Area  (RAA)  for  Con  Edison  Energy,  Inc., 
DTE  Energy  Trading,  Inc.,  Duke  Energy 
Trading  and  Marketing,  L.L.C,  MDECO, 
Inc.,  NRG  New  Jersey  Energy  Sales  LLC, 
and  PSEG  Energy  Resovurces  &  Trade 
LLC,.  PJM  also  filed  a  Second  Revised 
Sheet  No.  61  and  a  Third  Revised  Sheet 
No.  62  of  the  RAA  including  the  entities 
listed  above  in  the  list  of  parties  to  the 
RAA. 

Copies  of  this  filing  were  served  upon 
all  partie»to  the  RAA,  including  Con 
Edison  Energy,  Inc.,  DTE  Energy 
Trading,  Inc.,  Duke  Energy  Trading  and 
Marketing,  L.L.C,  MIECO,  Inc.,  NRG 
New  Jersey  Energy  Sales  LLC,  and  PSEG 
Energy  Resources  &  Trade  LLC,  and 
each  of  the  state  electric  utility 
regulatory  commissions  within  the  PJM 
Control  Area. 

Comment  Date:  September  20,  2002. 

7.  New  York  Independent  System 
Operator,  Inc.  [Docket  No.  ER02-2526- 
000] 

Take  notice  that  on  August  30,  2002, 
the  New  York  Independent  System 
Operator,  Inc.  (NYISO)  filed  revisions  to 
Attachment  F  of  its  Open  Access 
Transmission  Tariff  (OATT)  to  deal  with 
"Insider  Trading. ' ' 

The  NYISO  has  requested  an  effective 
date  of  October  30.  2002  for  the  filing. 
The  NYISO  has  served  a  copy  of  this, 
filing  upon  all  parties  that  have 
executed  service  agreements  under  the 
NYISO's  Open  Access  Transmission 
Tariff  or  the  Market  Administration  and 
Control  Area  Services  Tariff  and  upon 
the  New  York  State  Public  Service 
Commission. 

Comment  Date:  September  20,  2002. 

8.  Michigan  Electric  Transmission 
Company,  LLC 

(Docket  No.  ER02-2527-OOO1 

Take  notice  that  on  August  30,  2002. 
Michigan  Electric  Transmission 
Company,  LLC  (Michigan  Transco  LLC) 
filed  revisions  to  a  Generator 
Interconnection  and  Operating 
Agreement  between  itself  and  Miremt 
Zeeland,  LLC  (Mirant).  Michigan 
Transco  LLC  states  that  the  purposes  of 
these  revisions  to  reflect  the  fact  that  an 
interconnecting  generator  with  a  higher 
queue  position  has  canceled  its  project, 
thus  reducing  certain  costs  associated 
with  the  instant  Agreement,  and 
allowing  certain  upgrades  to  be 
completed  earlier,  and  to  reflect 


Michigan  Transco  LLC's  acquisition  of 
the  transmission  system  formerly  owned 
by  Michigan  Electric  Transmission 
Company. 

A  copy  of  this  filing  was  served  on 
Mirant. 

Comment  Date:  September  20,  2002. 

9.  New  England  Power  Company 

[Docket  No.  ER02-2528-000) 

Take  notice  that  on  August  30,  2002, 
New  England  Power  Company  filed  an 
executed  amended  and  restated  power 
sales  contract  with  Unitil  Power  Corp. 
This  filing  was  served  upon  Unitil  and 
on  the  New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  September  20,  2002. 

10.  New  England  Power  Company 

[Docket  No.  ER02-2529-000J 

Take  notice  that  on  August  30,  2002, 
New  England  Power  Company  filed  an 
executed  amended  and  restated  power 
sales  contract  with  Unitil  Power  Corp. 
This  filing  was  served  upon  Unitil  and 
on  the  New  Hampshire  Public  Utilities 
Commission. 

Comment  Date:  September  20,  2002. 

11.  Midwest  Independent  Transmission 
System  Operator,  Inc.  [Docket  No. 
ER02-2530-000] 

Take  notice  that  on  August  30,  2002, 
pursuant  to  Section  205  of  the  Federal 
Power  Act  and  Section  35.12  of  the 
Commission's  regulations,  18  CFR  35.12 
(2001),  the  Midwest  Independent 
Transmission  System  Operator,  Inc. 
(Midwest  ISO)  submitted  for  filing  an 
Intercormection  and  Operating 
Agreement  among  the  Rainy  Wver 
Energy  Corporation — Wisconsin,  the 
Midwest  ISO  and  Superior  Water,  Light 
&  Power  Company. 

A  copy  of  this  filing  was  sent  to  the 
Rainy  River  Energy  Corporation — 
Wisconsin  and  Superior  Water,  Light  & 
Power  Company. 

Comment  Date:  September  20,  2002. 

12.  American  Electric  Power  Service 
Corporation 

[Docket  No.  ER02-253 1-000] 

Take  notice  that  on  August  30,  2002, 
the  American  Electric  Power  Service 
Corporation  (AEPSC),  tendered  for  filing 
Firm  and  Non-firm  Point-to-Point  (PTP) 
Transmission  Service  Agreements  for 
Conoco  Inc.  and  Specifications  for  Long- 
Term  Firm  PTP  Transmission  Service 
for  AEPSC 's  Wholesale  Power  Merchant 
Organization,  American  Municipal 
Power — Ohio,  Inc.  and  Constellation 
Power  Source,  Inc.  These  agreements 
are  pursuant  to  the  AEP  Companies' 
Open  Access  Transmission  Tariff 
(OATT)  that  has  been  designated  as  the 


Operating  Companies  of  the  American 
Electric  Power  System  FERC  Electric 
Tariff  Third  Revised  Volume  No.  6. 

AEPSC  requests  waiver  of  notice  to 
permit  the  Specifications  for  Long-Term 
Firm  PTP  Transmission  Service  to  be 
effective  on  and  after  June  1,  2002,  and 
the  new  Firm  and  Non-Firm  PTP 
Service  Agreements  for  Conoco,  Inc.  to 
be  effective  on  and  after  August  5,  2002. 

AEPSC  requests  termination  of  two 
transmission  service  agreements  with 
Sonat  Power  Marketing,  L.P.  originally 
made  under  the  Central  and  Southwest 
Company's  OATT.  Termination  is 
requested  as  of  July  1,  2002,  for  a  Non- 
Firm  Transmission  Service  Agreement 
executed  January  1. 1997,  and 
termination  is  requested  as  of  October  1, 
2002  for  a  Transmission  Service 
Agreement  executed  March  27, 1997.  El 
Paso  Merchant  Energy,  L.P.,  successor  to 
the  Sonat  business,  requested  the 
termination  of  the  transmission  service 
agreements. 

A  copy  of  the  filing  was  served  upon 
the  Parties  and  the  state  utility 
regulatory  commissions  of  Arkansas, 
Indiana,  Kentucky,  Louisiana,  Michigan, 
Ohio,  Oklahoma,  Tennessee,  Texas, 
Virginia  and  West  Virginia. 

Comment  Date:  September  20,  2002. 
Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  RegiUatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  rules  211  and 
214  of  the  Commission's  rules  of 
practice  and  procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  Ail  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a}(l)(iii)  and  the  instructions 


58418 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16.  2002 /Notices 


Federal  Register/Vol.  67,  No.  179/Monday,  September  16,  2002 /Notices 


58417 


on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23453  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commiealon 

[Dockat  No.  ER9e-3470-002,  et  al.] 

Great  Bay  Power  Corporation,  et  al.; 
Electric  Rate  and  Coiporate  Regulation 
nilngs 

September  9,  2002. 

The  following  filings  have  been  made 
with  the  Commission.  The  filings  are 
listed  in  ascending  order  within  each 
docket  classification. 

1.  Great  Bay  Power  Corporation 

(Docket  No.  ER98-3470-002] 

Take  notice  that  on  August  30,  2002 
Great  Bay  Power  Corporation  (Great 
Bay)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notification  of  Change 
in  Status.  Great  Bay  seeks  to  notify  the 
Commission  that  it  intends  to  sell  its 
12.13  percent  share  in  the  Seabrook 
Nuclear  Power  Plant  Unit  1  to  FPL 
Energy  Seabrook,  L.L.C.  The  proposed 
transaction  should  not  affect  Great  Bay's 
market-based  rate  status  because  the 
transaction  will  result  in  a  decrease  in 
generation  and  no  new  affiliation  with 
any  public  utility.  Comment  Date: 
September  20,  2002. 

2.  MEP  Investments,  LLC,  MEP  Pleasant 
Hill,  LLC,  MEP  Pleasant  Hill  Operating, 
LLC,  Pleasant  Hill  Marketing,  LLC, 
Aquila  Merchant  Services,  Inc. 

[Docket  No.  ER99-  ER99-2322-O02,  ER99- 
2858-003,  ER01-905-OG2.  EROO-1 85 1-002. 
ER94-2 16-002 

Take  notice  that  on  August  30,  2002, 
MEP  Investments.  LLC,  MEP  Pleasant 
Hill  LLC,  MEP  Pleasant  Hill  Operating, 
LLC,  Pleasant  Hill  Marketing,  LLC  and 
Aquila  Merchant  Services,  Inc.  (the 
Applicants)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  an  amendment  to  the 
Applicants  market  power  analysis. 

Comment  Date:  September  20,  2002. 

3.  Little  Bay  Power  Corporation 

[Docket  No.  ER99-3050-0021 

Take  notice  that  on  August  30,  2002 
Little  Bay  Power  Corporation  (Little 
Bay)  tendered  for  filing  with  the  Federal 
Energy  Regulatory  Commission 
(Commission)  a  Notification  of  Change 


in  Status.  Little  Bay  seeks  to  notify  the 
Commission  that  it  intends  to  sell  its  2.9 
percent  share  in  the  Seabrook  Nuclear 
Power  Plant  Unit  1  to  FPL  Energy 
Seabrook,  L.L.C.  The  proposed 
transaction  should  not  affect  Little  Bay's 
market-based  rate  status  because  the 
transaction  will  result  in  a  decrease  in 
generation  and  no  new  affiliation  with 
any  public  utility.  Comment  Date: 
September  20,  2002. 

4.  Continental  Electric  Cooperative 
Services,  Inc. 

[Docket  No.  ER02-1 11 8-002] 

Take  notice  that  on  August  29,  2002, 
Continental  Electric  Cooperative 
Services,  Inc.  Tendered  for  filing  with 
the  Federal  Energy  Regulatory 
Commission  (Commission)  pursuant  to 
the  Commission's  July  19,  2002  Order  in 
the  above-listed  case,  a  modification  of 
its  Rate  Schedule  #1. 

Comment  Date:  September  19,  2002. 

Standard  Paragraph 

E.  Any  person  desiring  to  intervene  or 
to  protest  this  filing  should  file  with  the 
Federal  Energy  Regtdatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  web  site  at  http:// 
www.ferc.gov  using  the  "RIMS"  link, 
select  "Docket  #"  and  follow  the 
instructions  (call  202-208-2222  for 
assistance).  Protests  and  interventions 
may  be  filed  electronically  via  the 
Internet  in  lieu  of  paper;  see  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-FiUng"  link. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23459  Filed  9-13-02;  8:45  am) 

BHJJNO  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Proiect  No.  1981-010-Wisconsin] 

Oconto  Electric  Cooperative;  Notice  of 
Availability  of  Final  Environmental 
Assessment 

September  9,  2002. 

In  accordance  with  the  National 
Environmental  Policy  Act  of  1969.  as 
amended,  and  the  Federal  Energy 
Regulatory  Commission's  (Commission) 
regulations,  18  CFR  Part  380  (Order  No. 
486,  52  FR  47897),  the  Commission  staff 
has  reviewed  the  application  for  a 
subsequent  license  for  the  existing  Stiles 
Hydroelectric  Project,  located  on  the 
Oconto  River,  in  the  township  of  Stiles, 
Oconto  County,  Wisconsin,  and  has 
prepared  a  final  Environmental 
Assessment  (EA)  for  the  project.  No 
Federal  lands  are  occupied  by  the 
project. 

On  November  8,  2000,  the 
Commission  staff  issued  a  draft  EA  for 
the  Stiles  Hydroelectric  Project  and 
requested  that  any  comments  be  filed 
within  45  days.  Comments  were  filed  by 
various  entities  and  are  addressed  in  the 
final  EA. 

The  final  EA  contains  the 
Commission  staffs  analysis  of  the 
potential  environmental  effects  of  the 
proposed  project,  the  proposed  project 
with  staff-recommended  measures,  and 
no-action,  and  concludes  that  licensing 
the  project,  with  appropriate 
environmental  measures,  would  not 
constitute  a  major  Federal  action 
significantly  affecting  the  quality  of  the 
human  environment. 

The  final  EA  is  available  for  review  at 
the  Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Conunission's  website  at  http:// 
ivww./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659. 

For  further  information,  contact  Patti 
Leppert  at  (202)  502-6034. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23440  Filed  9-13-02;  8:45  am) 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


Notice 


I 


September  11,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  section  3(A)  of 
the  Government  in  the  Sunshine  Act 
(Pub.  L.  No.  94-409),  5  U.S.C  552B: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  September  18.  2002, 
10:00  a.m. 

place:  Room  2C,  888  First  Street,  NE.. 
Washington,  DC  20426. 
STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED:  Agenda. 
Note — Items  listed  on  the  agenda  may 
be  deleted  without  further  notice. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary,  Telephone 
(202)  502-8400.  For  a  recording  listing 
items  stricken  from  or  added  to  the 
meeting,  call  (202)502-8627. 

This  is  a  list  of  matters  to  be 
considered  by  the  conmiission.  It  does 
not  include  a  listing  of  all  papers 
relevant  to  the  items  on  the  agenda; 
however,  all  public  documents  may  be 
examined  in  the  reference  and 
information  center. 

805th— Meeting  September  18,  2002.  Regular 
Meeting,  10:00  a.m. 

Administrative  Agenda 

A-1. 

Docket#  AD02-1,  000,  Agency 
Administrative  Matters 
A-2. 
Docket*  AD02-7,  000,  Customer  Matters, 
Reliability,  Security  and  Market 
Operations 

Markets,  Tariffis  and  Rates — Electric 

E-1. 

Docket*  ER02-2330,  000.  New  England 

Power  Pool 
Other#s  ELOO-62  036  ISO  New  England 

Inc. 
ELOO-62  039  ISO  New  England  Inc. 
E-2. 

Omitted 
E-3. 

Docket*  ER02-2216,  000.  Southern 
Company  Services,  Inc. 
E-4. 

Docket*  ER02-2414,  000,  Florida  Power  & 
Light  Company 
E-5. 

Omitted 
E-€. 
Docket*  ER02-1961,  000,  New  York 
Independent  System  Operator  Inc. 
Other*s  ER02-19'61.  001,  New  York 
Independent  System  Operator  Inc. 
E-7. 

Omitted 
E-8. 


Docket*  ER02-708,  000.  Central  Illinois 

Light  Company 
E-9. 
Docket*  RTOl-15,  002.  Avista  Corporation. 

Nevada  Power  Company.  Portland 

General  Electric  Company  and  Sierra 

Pacific  Power  Company 
Other*s  ER02-323.  000.  TransConnect. 

LLC 
E-10. 
Docket*  RTOl-35.  005.  Avista  Corporation. 

Bonneville  Power  Administration.  Idaho 

Power  Company,  Nevada  Power 

Company,  Northwestern  Energy.  LLC. 

PacifiCorp,  Portland  General  Electric 

Company,  Puget  Sound  Energy.  Inc.. 

Sierra  Pacific  Power  Company  and 

British  Columbia  Hydro  and  Power 

Authority 
Other*s  Rfoi-35,  007,  Avista  Corporation. 

Bonneville  Power  Administration.  Idaho 

Power  Company,  Nevada  Power 

Company.  Northwestern  Energy.  LLC. 

PacifiCorp,  Portland  General  Electric 

Company,  Puget  Sound  Energy.  Inc.. 

Sierra  Pacific  Power  Company  and 

British  Columbia  Hydro  and  Power 

Authority 
E-11. 
Docket*  RT02-1,  000.  Arizona  Public 

Service  Company 
Other#s  EL02-9,  000,  Arizona  Public 

Service  Company 
E-12. 

Omitted 
E-13. 
Docket*  OA97-282.  001.  Cleco  Utility 

Group.  Inc. 
Other*s  OA97-324.  001.  Cleco  Utility 

Group,  Inc. 
OA97-325,  001,  Cleco  Utility  Group,  Inc. 
E-14. 

Omitted 
E-15. 
Docket*  EC98-40,  000,  American  Electric 

Power  Company,  Inc.  and  Central  and 

South  West  Corp. 
Other*s  ER98-2770,  000.  American 

Electric  Power  Company.  Inc.  and 

Central  and  South  West  Corp. 
ER98-2786.  000.  American  Electric  Power 

Company,  Inc.  And  Central  and  South 

West  Corp. 
E-16. 

Docket*  EROO-2998,  001.  Southern 

Company  Services.  Inc. 
Other#s  EROO-2824,  000.  Mississippi 

Power  Company 
EROO-2962,  002,  West  Georgia  Generating 

Company.  LP 
EROO-2964,  002.  West  Georgia  Generating 

Company.  LP 
EROO-2965.  002.  West  Georgia  Generating 

Company.  LP 
EROO-2966.  002.  West  Georgia  Generating 

Company,  LP 
EROO-2999,  001.  Southern  Company 

Services,  Inc. 
EROO-2999.  002.  Southern  Company 

Services,  Inc. 
EROO-3001,  001,  Southern  Company 

Services,  Inc. 
EROO-3001,  002.  Southern  Company 

Services,  Inc. 
EROl-168,  000.  Tenaska  Frontier  Partners, 

Ltd. 


EROl-207.  000,  Newark  Bay  Cogeneration 

Partnership  LP 
EROl-287.  000.  Alcoa  Power  Generating. 

Inc. 
EROl-896,  000,  San  Joaquin  CoGen 

Limited 
EROl-986.  000.  Allegheny  Energy  Supply 

Company.  LLC 
EROl-1147.  000.  Exelon  Generation 

Company  L.L.C. 
EROl-1150.  000,  Southern  Company 

Services.  Inc. 
EROl-1284.  000.  Mississippi  Power 

Company  ■ 
EROl-1284.  001.  Mississippi  Power 

Company 
EROl-1328.  001.  American  Electric  Power 

Service  Corporation 
EROl-1405.  000,  Mississippi  Power 

Company 
EROl-1405,  001,  Mississippi  Power 

Company 
EROl-1615,  000,  Southern  Power  Company 
EROl-1718,  000.  Dynegy  Power  Marketing, 

Inc. 
EROl-1718,  001,  Cabrillo  Power  I  LLC 
EROl-1801,  000,  Tucson  Electric  Power 

Company 
EROl-1847,  000,  Allegheny  Energy  Supply 

Company,  LLC 
EROl-1966,  000,  Cinergy  Services,  Inc. 
EROl-1972,  000,  Gray  County  Wind 

Energy,  LLC 
ER01-2074,  000,  Calhoun  Power  Company 

LLC 
EROl-2081,  000,  Allegheny  Energy  Supply 

Company,  LLC 
EROl-2788,  000.  Allegheny  Energy  Supply 

Company.  LLC 
EROl-2887.  001.  South  Point  Energy 

Center,  LLC 
EROl-2930,  000,  Allegheny  Energy  Supply 

Company.  LLC 
EROl-2931,  000.  Allegheny  Energy  Supply 

Company.  LLC 
ER02-18.  000.  Allegheny  Energy  Service 

Corporation 
ER02-292.  000,  Entergy  Nuclear  Indian 

Point  2,  LLC 
ER02-298,  000.  Thompson  River  Co-Gen. 

LLC 
ER02-336.  000,  Combined  Locks  Energy 

Center,  LLC 
ER02-385,  000,  Allegheny  Energy  Service 

Corporation 
ER02-570,  000,  Allegheny  Energy  Service 

Corporation 
ER02-741.  000,  Exelon  Generating 

Company.  LLC 
ER02-786.  000,  AmerGen  Energy  Company 

LLC 
ER02-838.  000,  American  Electric  Power 

Service  Corporation 
ER02-862.  000,  Entergy  Power  Ventures, 

L.P. 
ER02-870.  000.  Southwestern  Electric 

Power  Company 
ER02-887.  000.  California  Independent 

System  Operator  Corporation 
ER02-904,  000,  Entergy  Nuclear 

Generation  Company 
ER02-906.  000.  Camden  Cogen  L.  P. 
ER02-907.  000,  Southern  Company 

Services.  Inc. 
ER02-932,  000,  Virginia  Electric  and 

Power  Company 
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ER02-937.  000,  Cobb  Electric  Membership 
Corporation 

ER02-1022,  000,  Green  Country  Energy, 
LLC 

ER02-1025,  000,  Liberty  Electric  Power. 
LLC 

ER02-1040.  000.  Griffith  Energy  LLC 

ER02-1065,  000,  WPS  Canada  Generation, 
Inc. 

ER02-1066,  000,  WPS  New  England 
Generation,  Inc. 

ER02-1 173,  000,  Front  Range  Power    • 
Company,  LLC 

ER02-1 179,  000,  Mississippi  Power 
Company 

ER02-1250,  000,  West  Georgia  Generating 
Company,  L.L.C 

ER02-1257,  000,  Hermiston  Power 
Partnership 

ER02-1373,  000,  Shady  Hills  Power 
Company,  L.L.C. 
E-1 7. 

Omitted 
E-18. 

Docket*  RMOl-8,  001,  Filing  Requirements 
for  Electric  Utility  Service  Agreements 

Other#s  RMOl-8,  002,  Filing  Requirements 
for  Electric  Utility  Service  Agreements 
E-1 9. 

Docket*  ELOO-95  062  San  Diego  Gas  & 
Electric  Company  v.  Sellers  of  Energy 
and  Ancillary  Services  Into  Markets 
Operated  by  the  California  Independent 
System  Operator  Corporation  and  the 
California  Power  Exchange  Corporation 

Other#s  ELOO-97,  004,  Reliant  Energy 
Power  Generation.  Inc.,  Dynegy  Power 
Marketing.  Inc.  and  Southern  Energy 
California  v.  California  Independent 
System  Operator 

ELOO-98  051  Investigation  of  Practices  of 
California  Independent  System  Operator 
Corporation  and  the  California  Power 
Exchange 
ELOO-104.  009.  California  Electricity 
Oversight  Board  v.  All  Sellers  of  Energy 
and  Ancillary  Services  Markets  Operated 
by  the  California  Independent  System 
Operator  and  the  California  Power 
Exchange 
ELOO-107,  010.  San  Diego  Public  Meeting 
EROO-3461.  004,  California  Power 

Exchange  Corporation 
EROO-3673.  003.  California  Independent 
System  Operator  Corporation 

-  ELOl-1,  010.  California  Municipal  Utilities 
Association  v.  All  Jurisdictional  Sellers 
of  Energy  and  Ancillary  Services  Into 
Markets  Operated  by  the  California 
Independent  System  Operator 
Corporation  and  the  California  Power 
Exchange 
ELOl-2.  004,  CAlifornians  for  Repewable 
Energy.  Inc.  v.  Independent  Energy 
Producers.,  and  All  Sellers  of  Energy  and 
Ancillary  Services  Into  Markets  Operated 
by  the  California  Independent  System 
Operator  and  the  California  Power 
Exchange;  All  Scheduling  Coordinators 
Acting  on  Behalf  of  the  Above  Sellers; 
California  Independent  System  Operator 
Corporation;  and  the  California  Power 
Exchange  Corporation 
ELOl-10,  004,  Puget  Sound  Energy.  Inc.  v. 
All  Jurisdictional  Sellers  of  Energy  and/ 
or  Capacity  at  Wholesale  Into  Electric 


Energy  and/or  Capacity  Meirkets  in  the 
Pacific  Northwest,  Including  Parties  to 
The  Western  Systems  Power  Pool 
Agreement 
ELOl-34.  003.  Southern  California  Edison 
Company  and  Pacific  Gas  and  Electric 
Company 
ELOl-68.  014.  Investigation  of  Wholesale 
Rates  of  Public  Utility  Sellers  of  Energy 
and  Ancillary  Services  in  the  Western 
Systems  Coordinating  Council  RTOl-85. 
009.  California  Independent  System 
Operator  Corporation 
EROl-607,  003,  California  Independent 

System  Operator  Corporation 
EROl-1444,  004,  Arizona  Public  Service 

Company 
EROl-1445.  004,  Automated  Power 

Exchange,  Inc. 
EROl-1446,  006.  Avista  Energy,  Inc. 
EROl-1447,  004.  California  Power 

Exchange  Corporation 
EROl-1448.  006,  Duke  Energy  Trading  & 

Marketing.  LLC 
EROl-1449.  007,  Dynegy  Power  Marketing, 

Inc. 
EROl-1450,  004.  Nevada  Power  Company 
EROl-1451,  007,  Portland  General  Electric 

Company 
EROl-1452,  004.  Public  Service  Company 

of  Colorado 
EROl-1453.  008.  Reliant  Energy  Services, 

Inc. 
EROl-1454.  004,  Sempra  Energy  Trading 

Corporation 
EROl-1455,  010.  Mirant  California,  LLC. 
Mirant  Delta  LLC.  Mirant  Potero 
Corporation 
EROl-1456,  Oil.  Williams  Energy  Services 

Corporation 
EROl-1579.  004.  California  Independent 
System  Operator  Corporation 
E-20. 
Docket*  ELOl-122.  003,  PJM 

Interconnection  L.L.C. 
Other*s  ELOl-122.  002,  PJM 

Interconnection  L.L.C. 
ELOl-122.  004.  PJM  Interconnection  L.L.C. 
E-21, 
Docket*  EL02-71,  001,  State  of  California, 
ex  rel.  Bill  Lockyer,  Attorney  General  of 
the  State  of  California  v.  British 
Columbia  Power  Exchange  Corp..  Coral 
Power,  LLC.  Dynegy  Power  Marketing, 
Inc..  Enron  Power  Marketing,  Inc., 
Mirant  Americas  Energy  Marketing,  L.P., 
Reliant  Energy  Services,  Inc.,  Williams 
Energy  Marketing  &  Trading  Co..  All 
Other  Public  Utility  Sellers  of  Energy 
and  Ancillary  Services  to  the  California 
Energy  Re.sources  Scheduling  Division  of 
the  California  Department  of  Water 
Resources,  and  All  Other  Public  Utility 
Sellers  of  Energy  and  Ancillary  Services 
into  Markets  Operated  by  the  California 
Power  Exchange  and  the  California 
Independent  System  Operator 
Corporation 
E-22. 

Omitted 
E-23. 

Docket*  ER02-1764.  001,  Southern 
California  Edison  Company 
E-24.  Dcocket*  ER02-602,  002,  American 
Electric  Power  Service  Corporation 
Other#s  EROl-2658.  002.  American 
Electric  Power  Service  Corporation 


EROl-2977.  002,  American  Electric  Power 

Service  Corporation  " 

EROl-2980.  002,  American  Electric  Power 

Service  Corporation 
ER02-371,  004.  American  Electric  Power 

Service  Corporation 
ER02-371,  005.  American  Electric  Power 

Ser\'ice  Corporation 
ER02-1216,  001,  American  Electric  Power 
Service  Corporation 
E-25. 

Omitted 
E-26. 

Docket*  ELOO-89.  000.  Southern  California 
Edison  Company 
E-27. 
Docket*  EL99-85,  000.  Sierra  Pacific: 
Power  Company 
E-28. 

Docket*  EL02-103,  000.  City  of  Vernon. 
California 
E-29. 

Omitted 
E-30. 

Docket*  EL02-59.  000,  KeySpan- 
Ravenswood.  Inc.  v.  New  York 
Independent  System  Operator.  Inr . 
E-31. 

Omitted 
E-3  2. 

Docket*  EL02-91,  000,  Williams  Energy 
Marketing  &  Trading  Company  v. 
Southern  Company  Services,  Inc. 
E-33. 

Docket*  EL02-108.  000,  Truckee  Donner 
Public  Utility  District  v.  Idaho  Power 
Company.  IDACORP  Energy.  L.P.  and 
IDACORP,  Inc. 
E-34. 

Docket*  ER02-485.  000,  Midwest 
Independent  Transmission  System 
Operator,  Inc. 
E-3  5. 

Docket*  EL02-23.  001.  Consolidated 
Edison  Company  of  New  York.  Int .  v. 
Public  Service  Electric  and  Gas 
Company,  PJM  Interconnection.  L.L.C]. 
and  the  New  York  Independent  System 
Operator.  Inc. 
E-36. 

Docket*  EL02-100.  000.  Publii  rtility 
District  No.  1  of  Snohomish  County, 
Washington  v.  .American  Electric  Power 
Service  Corporation 
Other*s  EL02-109,  000,  Sacramento 

Municipal  Utility  District  v.  Duke  Energy 
Trading  and  Marketing 
EL02-26,  000.  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energy  Trading  and  Marketing. 
L.L.C  Enron  Power  Marketing.  Inc..  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corp. 
EL02-28.  000,  Nevada  Power  Company 
and  Sierra  Pacific  Power  Company  v. 
Duke  Energy  Trading  and  Marketing, 
L.L.C.  Enron  Power  Marketing.  Inc.,  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Senices  Corp, 
EL02-33.  000,  Nevada  Power  C.ompan\ 
and  Sierra  Pacific  Power  Compan\  v. 
Duke  Energy  Trading  and  Marketing. 
L.L.C.  Enron  Power  Marketing,  Inc..  El 
Paso  Merchant  Energ\  and  American 
Electric  Power  Services  Corp. 
EL02-38,  000,  Nevada  Power  Compan\ 
and  Sierra  Pacific  Power  Company  \ 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


58421 


58420 


Federal  Register / Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


Duke  Energy  Trading  and  Marketing, 
L.L.C.,  Enron  Power  Marketing,  Inc.,  El 
Paso  Merchant  Energy  and  American 
Electric  Power  Services  Corp. 
EL02-29,  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group.  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services, 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-36,  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services. 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-31.  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services, 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-32,  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services, 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-34,  000,  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services, 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-39,  000.  Nevada  Power  Company  v. 
Morgan  Stanley  Capital  Group,  Calpine 
Energy  Services,  Mirant  Americas  Energy 
Marketing,  L.P.,  Reliant  Energy  Services, 
BP  Energy  Company  and  Allegheny 
Energy  Supply  Company,  L.L.C. 
EL02-43,  000,  Southern  California  Water 
Company  v.  Mirant  Americas  Energy 
Marketing,  L.P. 
EL02-56,  000,  Public  Utility  District  No.  1 
of  Snohomish  County,  Washington  v. 
Morgan  Stanley  Capital  Group.  Inc. 
E-37. 

Omitted 
E-38. 

Docket#  EG02-120.  000,  Big  Cajun  I 
Peaking  Power  LLC 
E-39. 
Docket#  EL02-8,  000,  Mirant  Americas 
Energy  Marketing,  L.P.,  Mirant  Bowline. 
LLC,  Mirant  Lovett,  LLC,  and  Mirant  NY- 
Gen,  LLC  V.  New  York  Independent 
System  Operator,  Inc. 
E-10. 
Docket#  ELOl-79,  000,  NSTAR  Electric  & 
Gas  Corporation  v.  Sithe  Edgar  LLC. 
Sithe  New  Boston  LLC,  Sithe 
Framingham  LLC,  Sithe  West  Medway 
LLC,  Sithe  Mystic  and  PG&E  Energy 
Trading 
E-41. 

Docket*  ER02-1021,  001,  Ontario  Energy 
Trading  International  Corp. 
E^2.  Omitted 
E^3. 

Docket#  ER02-1672.  001.  Western  .Area 
Power  Administration 
E-^4. 
Docket#  ER99-3876,  000,  North  Western 
Energy,  L.L.C. 
E-45. 
Docket#  ELOO-66,  000,  Louisiana  Public 
Service  Commission  and  the  Council  of 


the  City  of  New  Orleans  v.  Entergy 

Corporation 
Other#s  EL95-33,  002,  Louisiana  Public 

Service  Commission  v.  Entergy  Services, 

Inc. 
EROO-2854,  000,  Entergy  Services,  Inc. 
E-46.  Omitted 
E-47. 
Docket#  ELOl-35,  001,  Mirant  Delta.  LLC 

and  Mirant  Potrero,  LLC  v.  California 

Independent  System  Operator 

Corporation 
Other#s  ELOO-95,  067,  San  Diego  Gas  & 

Electric  Company  v.  Sellers  of  Energy 

and  Ancillary  Services  Into  Markets 

Operated  by  the  California  Independent 

System  Operator  Corporation  and  the 

California  Power  Exchange 
ELOO-98,  056,  Investigation  of  Practices  of 

California  Independent  System  Operator 

Corporation  and  the  California  Power 

Exchange 
RTOl-82,  003,  San  Diego  Gas  &  Electric 

Compcmy 
RTOl-83,  003,  Pacific  Gas  and  Electric 

Company 
RTOl-85,  010.  California  Independent 

System  Operator  Corporation 
RTOl-92,  003,  Southern  California  Edison 

Company 
EROl-1877,  001,  California  Independent 

System  Operator  Corporation 
PA02-1,  001,  Operational  Audit  of  the 

California  Independent  System  Operator 

Corporation 

Miscellaneous  Agenda 

M-1. 
Omitted 

Markets,  Tariffs  and  Rates — Gas 

G-1. 

Omitted 
G-2. 

Omitted 
G-3. 
Docket*  RP02^26,  000,  Dominion 
Transmission,  Inc. 
G-4.  * 

Omitted 
G-5. 
Docket*  RP02-448.  000,  National  Fuel  Gas 
Supplv  Corporation 
G-6. 

Omitted 
G-7. 

Docket*  RP02^53,  000,  Northwest 
Pipeline  Corporation 
G-8. 

Omitted 
G-9. 

Docket*  RP02^36,  000,  Tennessee  Gas 
Pipeline  Company 
G-10. 

Omitted 
G-11. 

Docket*  PR02-18,  000,  Nicor  Gas 
G-12. 

Docket*  PR02-16,  000,  Calpine  Texas 

Pipeline,  L.P. 
Other#s  PR02-16.  001,  Calpine  Texas 

Pipeline,  L.P. 
G-1 3. 
Docket*  PR02-19.  000,  Dow  Interstate  Gas 

Company 
Other#s  PR02-19,  001,  Dow  Interstate  Gas 
Company 


G-14. 

Docket*  RP02-196,  001,  Reliant  Energy 

Gas  Transmission  Company 
Other#s  RP02-196,  002,  Reliant  Energy  Gas 
:  Transmission  Company 
RP02-196,  000,  Reliant  Energy  Gas 

Transmission  Company 
G-15. 

Omitted 
G-16. 

Omitted 
G-1 7. 
Docket*  RPOO-^12,  000,  Northwest 

Pipeline  Corporation 
Other#s  RPOl-94,  000,  Northwest  Pipeline 

Corporation 
RPOl-94,  001,  Northwest  Pipeline 

Corporation 
G-18. 
Docket*  RPOO-326  001  Columbia  Gulf 

Transmission  Company 
Other#s  RPOO-326,  000,  Columbia  Gulf 

Transmission  Company 
RPOO-605,  000,  Columbia  Gulf 

Transmission  Company 
RPOO-605,  001,  Columbia  Gulf 

Transmission  Company 
]RP02-39,  000,  Columbia  Gulf 

Transmission  Company 
G-19. 

Omitted 
G-20. 

Omitted 
G-21. 
Docket*  RP02-496,  000,  Pine  Needle  LNG 

Company,  LLC 
G-22. 
Docket*  RPOO-336,  000,  El  Paso  Natural 

Gas  Company 
Other*s  RPOl-^84,  001,  Aera  Energy,  LLC, 

Amoco  Production  Company,  BP  Energy 

Company,  Burlington  Resources  Oil  & 

Gas  Company,  LP,  Conoco  Inc.,  Coral 

Energy  Resources,  LP,  ONEOK  Energy 

Marketing  &  Trading  Company,  L.P., 

Pacific  Gas  and  Electric  Company,  Panda 

Gila  River  L.P.,  Public  Utilities 

Commission  of  the  State  of  California, 

Southern  California  Edison  Company, 

Southern  California  Gas  Company  and 

Texaco  Natural  Gas  Inc.  v.  El  Paso 

Natural  Gas  Company 
RPOO-139,  003,  KN  Marketing,  L.P.  v.  EI 

Paso  Natural  Gas  Company 
G-23. 

Omitted 
G-24. 

Docket*  RPOO-472,  001,  USG  Pipeline 

Company 
Other#s  RPOl-31,  001,  USG  Pipeline 

Company 
G-25. 

Omitted 
G-26. 
Docket*  RP02-4,  001,  Maritimes  & 

Northeast  Pipeline,  L.L.C. 
G-27. 

Docket*  RPOl-612,  002,  ANR  Pipeline 

Company 
Other#s  RPOl-612.  001,  ANR  Pipeline 

Company  RPOl-612,  000,  ANR  Pipeline 

Company 
G-28. 

Docket*  OR92-8,  013,  SFPP,  L.P. 
Other*s  OR92-8,  014,  SFPP,  L.P. 
OR92-8,  015,  SFPP,  L.P. 
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OR93-5,  010,  SFPP,  L.P. 
OR93-5,  Oil,  SFPP,  L.P. 
OR93-5,  012,  SFPP,  L.P. 
OR94-3,  009,  SFPP,  L.P. 
OR94-3,  010,  SFPP,  L.P. 
OR94-3,  Oil.  SFPP,  L.P. 
OR94-4,  010,  SFPP,  LP. 
OR94-4,011,SFPP,  LP. 
OR94-4,  012,  SFPP,  L.P. 
OR95-5,  008,  Mobil  Oil  Corporation  v. 

SFPP,  L.P. 
OR95-34,  007,  Tosco  Corporation  v.  SFPP, 

LP. 
OR95-34,  008,  Tosco  Corporation  v.  SFPP, 

L.P. 
OR95-34,  009,  Tosco  Corporation  v.  SFPP. 

LP. 
IS99-144,  005.  SFPP,  L.P. 
IS99-144,  006,  SFPP,  L.P. 
IS99-144,  007,  SFPP,  L.P. 
ISOO-379,  002,  SFPP,  L.P. 
ISOO-379,  003,  SFPP,  L.P. 
ISOO-379,  004,  SFPP,  L.P. 
1802^6,  001,  SFPP,  L.P. 
IS02-82,  001,SFPP,L.P. 
G-29. 
Docket*  RP99-301,  049,  ANR  Pipeline 

Company 
Other#s  GTOl-25,  004,  ANR  Pipeline 
Company 
G-30. 

Omitted 
G-31. 
Docket*  RP99-301,  051,  ANR  Pipeline 
Company 
G-32. 
Docket*  RP99-301,  053,  ANR  Pipeline 
Company 
G-33. 

Omitted 
G-34. 

Omitted 
G-35. 
Docket*  OR02-4,  001,  Chevron  Products 
Company  v.  SFPP,  L.P. 
G-36. 
Docket*  IS02-390,  001,  Shell  Pipeline 
Company  LP 
G-37. 
Docket*  PL02-4,  000,  Waiver  of  Price 
Ceiling  for  Capacity  Release  Transactions 
G-38. 
Docket*  RP98-54,  030,  Colorado  Interstate 
Gas  Company 
G-39. 

Docket*  RPOl-245.  Oil,  Transcontinental 
Gas  Pipe  Line  Corporation 
G-40. 

Docket*  RP02-486,  000,  Enbridge 
Pipelines  (Midla)  Inc. 
G-41. 

Docket*  RP99-518,  019,  PG&E  Gas 

Transmission,  Northwest  Corporation 
Other#s  RP99-518,  020,  PG&E  Gas 
Transmission.  Northwest  Corporation 
RP99-518,  021,  PG&E  Gas  Transmission, 
Northwest  Corporation  RP99-518,  022, 
PG&E  Gas  Transmission,  Northwest 
Corporation  RP99-518.  023,  PG&E  Gas 
Transmission,  Northwest  Corporation 
G-42. 

Omitted 
G-43. 
Docket*  RP02-504,  000,  Iroquois  Gas 
Transmission  System,  L.P. 
G-44. 


Omitted 
G-45. 

Omitted 
G-^6. 
Docket*  GT02-36,  000,  Canyon  Creek 
Compression  Company 
G-^7. 

Docket*  GT02-38.  000,  Northern  Natural 
Gas  Company 
G-48. 

Docket*  PR97-1,  000,  Consumers  Power 

Comply  Energy  Pr 
ojects — Hydro 
H-1. 

Omitted 
H-2. 
Docket*  P-2145,  045.  Public  Utility 
District  No.  1  of  Chelan  County. 
Washington 
Other*s  P-943,  077,  Public  Utility  District 
No.  1  of  Chelan  County,  Washington 
H-3. 
Docket*  P-2694.  009.  Duke  Power,  a 
Division  of  Duke  Energy  Corporation. 
Nantahala  Area 

Docket*  P-1895.  Oil,  South  Carolina 

Electric  &  Gas  Company 
H-5. 

Omitted 
H-6. 
Docket*  P-2114,  106,  The  Yakima  Nation 

v.  Public  Utility  District  No.  2  of  Grant 

County,  Washington 
H-7. 

Omitted 
H-8. 
Docket*  P-2318,  Oil,  Erie  Boulevard 

Hydropower,  L.P. 
Other*s  P-2318,  002  Erie  Boulevard 

Hydropower,  L.P. 
H-9.   ' 
Docket*  P-12252.  000.  Hudson  River-Black 

River  Regulating  District 
H-10. 

Docket*  P-2482,  014.  Erie  Boulevard 

Hydropower,  L.P. 
Other*s  P-2482.  029.  Erie  Boulevard 

Hydropower,  L.P. 
H-11.' 

Docket*  P-2342.  005.  PacifiCofp 
Other#s  P-2342.  Oil,  PacifiCorp 
H-12. 
Docket*  P-2318,  002.  Erie  Boulevard 

Hydropower,  L.P. 
Other*s  P-2047.  004.  Erie  Boulevard 

Hydropower,  L.P. 
P-2047,  Oil,  Erie  Boulevard  Hydropower. 

L.P. 
P-2318,  Oil.  Erie  Boulevard  Hydropower. 

L.P. 
P-2482,  014,  Erie  Boulevard  Hydropower. 

L.P. 
P-2482.  029,  Erie  Boulevard  Hydropower. 

L.P. 
P-2554,  003.  Erie  Boulevard  Hydropower. 

L.P. 
P-2554,  012,  Erie  Boulevard  Hydropower. 

L.P. 
P-12252,  000,  Hudson  River-Black  River 

Regulating  District 
H-1 3. 
Docket*  P-2047.  004,  Erie  Boulevard 

Hydropower,  L.P. 
Other*s  P-2047,  Oil,  Erie  Boulevard 

Hydropower,  L.P. 


H-14. 

Docket*  P-2554.  003.  Erie  Boulevard 

Hydropower.  LP. 
Other#s  P-2554.  012.  Erie  Boulevard 
Hydropower.  L.P. 
H-15." 

Docket*  P^718,  Oil.  Cocheco  Kalis 

Associate.s 
Other#s  P-4718.  013.  Cocheco  Falls 
Associates 
H-16. 

Docket*  P-5.  071.  PP&L  .Montana.  LLC  and 
Confederated  Salish  and  Kootenai  Tribes 
of  the  Flathead  Nation 

Energy  Projects — Certificates 

C-1. 

Docket*  CPOl-384.  000.  Islander  EasI 

Pipeline  Company,  LLC 
Other*sCP01-384."001.  Islander  East 

Pipeline  Company.  LLC 
CPOl-385.  000.  Islander  East  Pipeline 

Company.  LLC 
CPOl-385.  001.  Islander  East  Pipeline 

Company.  LLC 
CPOl-386.  000.  I.slander  East  Pipeline 

Company.  LLC 
CPOl-386.  001.  Islander  East  Pipeline 

Company.  LLC 
CP01-387.'000.  Algonquin  Gas 

Transmission  Company 
CPOl-387.  001.  Algonquin  Gas 

Transmission  Companx 
C-2. 
Docket*  CPOl-438,  000,  Northwest 

Pipeline  Corporation 
C-3. 

Docket*  CP02-1,  000.  Southern  Natural 

Gas  Company 
Other*s  CP02-'l.  001.  Southern  Natural 

Gas  Company 
C-4. 

Docket*  CP98-150.  000.  Millennium 

Pipeline  Companx .  L.P, 
Other*sCP98-150.003.  Millennium 

Pipeline  Compan\ .  L.P. 
CP98-150,  004.  Millennium  Pipeline 

Company,  L.P. 
CP98-1 51 .001 .  Columbia  Gas 

Transmission  Corporation 
CP98-151.  002.  Columbia  Gas 

Transmission  C'orporation 
CP98-154.  001.  Millennium  Pipeline 

Company.  L.P. 
CP98-154.  002.  Millennium  Pipeline 

Company.  LP. 
CP98-155.  001,  Millennium  Pipeline 

Company.  L.P. 
CP98-155.  002,  Millennium  Pipeline 

Company.  L.P. 
CP98-156.  001.  Millennium  Pipeline 

Company.  L.P. 
CP98-156.  002.  Millennium  Pipeline 

Company.  L.P. 
C-5. 

Docket*  CP02-124.  000.  National  Fuel  Gas 

Supplv  Corporation 
C-6. 

Docket*  CPOl-176.  000.  Georgia  Strait 

Crossing  Pipeline  LP 
Olher*s  CPOl-176.  001.  Georgia  Strait 

Crossing  Pipeline  LP 
CPOl-176.  003,  Georgia  Strait  Crossing 

Pipeline  LP 
CPOl-177.  000.  Georgia  Strait  Crossing 

Pipeline  LP 
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CPOl-177.  001.  Georgia  Strait  Crossing 

Pipeline  LP 
CPOl-178,  000.  Georgia  Strait  Crossing 

Pipeline  LP 
CPOl-178,  001,  Georgia  Strait  Crossing 

Pipeline  LP 
CPOl-179,  001,  Georgia  Strait  Crossing 
Pipeline  LP 
C-7. 
Docket#  CP02-204.  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
C-8. 
Docket*  CP02-139,  000.  Northern  Natural 
Gas  Company 
G-9. 

Docket#  CP02-31,  000,  Iroquois  Gas 
Transmission  System,  L.P. 
C-10. 

Docket#  CP02-381.  000,  Texas  Eastern 
Transmission,  L.P. 
C-11. 
Docket*  CP02-386,  000,  MDU  Resources 
Group,  Inc. 
C-12. 

Omitted 
C-13. 
Docket*  CP02-399,  000,  Missouri  Interstate 

Gas,  LLC 
Other*s  CP02-400,  000,  Missouri  Interstate 

Gas,  LLC 
CP02-401,  000,  Missouri  Interstate  Gas. 
LLC 
C-14. 
Docket*  CP02-52,  000,  Iroquois  Gas 
Transmission  System,  L.P. 
C-15. 

Docket*  CP02-317,  000,  Unocal  Keystone 
Gas  Storage,  LLC 
C-16. 
Docket*  CP96-583,  002,  Kinder  Morgan 
Texas  Pipeline,  Inc. 
C-17. 
Docket*  CP02-56,  000,  Southern  Natural 

Gas  Company 
C)ther*s  CP02-56,  001,  Southern  Natural 

Gas  Company 
CP02-56,  002,  Southern  Natural  Gas 

Company 
CP02-57,  000,  SCG  Pipeline.  Inc. 
CP02-57,  001,  SCG  Pipeline,  Inc. 
CP02-57,  002,  SCG  Pipeline,  Inc. 
CP02-58,  000,  SCG  Pipeline,  Inc. 
CP02-59,  000,  SCG  Pipeline,  Inc. 
C-18. 

Docket*  CP02-99,  000.  Transcontinental 
Gas  Pipe  Line  Corporation 
C-19. 

Docket*  CP02-81,  000.  Natural  Gas 
Pipeline  Company  of  America 
C-20. 
Docket*  CPOO-40,  008,  Florida  Gas 
Transmission  Company 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23564  Filed  9-12-02;  12:00  pm] 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

Notice  of  Meeting,  Notice  of  Vote, 
Explanation  of  Action  Closing  Meeting 
and  List  of  Persons  To  Attend 

September  11,  2002. 

The  following  notice  of  meeting  is 
published  pursuant  to  Section  3{a)  of 
the  Government  in  the  Siushine  Act 
(Pub.  L.  No.  94-409).  5  U.S.C.  552b: 
AGENCY  HOLDING  MEETING:  Federal 
Energy  Regulatory  Commission. 
DATE  AND  TIME:  September  18,  2002.  (30 
Minutes  Following  Regular  Commission 
Meeting). 

PLACE:  Hearing  Room  5.  888  First  Street. 
NE.,  Washington,  DC  20426. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Non-Public 
Investigations  and  hiquiries  and 
Enforcement  Related  Matters. 
CONTACT  PERSON  FOR  MORE  INFORMATION: 
Magalie  R.  Salas,  Secretary.  Telephone 
(202) 502-8400. 

Chairman  Wood  and  Commissioners 
Massey.  Breathitt  and  Brownell  voted  to 
hold  a  closed  meeting  on  September  18, 
2002.  The  certification  of  the  General 
Counsel  explaining  the  action  closing 
the  meeting  is  available  for  public 
inspection  in  the  Commission's  Public 
Reference  Room  at  888  First  Street,  NE., 
Washineton,  DC  20426. 

The  chairman  and  the 
Commissioners,  their  assistants,  the 
Commission's  Secretary  and  her 
assistant,  the  General  Counsel  and 
members  of  her  staff,  and  a  stenographer 
are  expected  to  attend  the  meeting. 
Other  staff  members  from  the 
Commission's  program  offices  who  will 
advise  the  Commissioners  in  the  matters 
discussed  will  also  be  present. 

Magalie  R.  Salas. 

Secretary. 

(FR  Doc.  02-23565  Filed  9-12-02;  12:00  pro) 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RM98-1-000] 

Regulations  Governing  Off-tlie-Record 
Communications;  Public  Notice 

September  10,  2002, 

This  constitutes  notice,  in  accordance 
with  18  CFR  385, 2201(h).  of  the  receipt 


of  exempt  and  prohibited  off-the-record 
communications. 

Order  No.  607  (64  FR  51222, 
September  22, 1999)  requires 
Commission  decisional  employees,  who 
make  or  receive  an  exempt  or  a 
prohibited  off-the-record 
communication  relevant  to  the  merits  of 
a  contested  on-the-record  proceeding,  to 
deliver  a  copy  of  the  communication,  if 
written,  or  a  summary  of  the  substance 
of  any  oral  communication,  to  the 
Secretary. 

Prohibited  communications  will  be 
included  in  a  public,  non-decisional  file 
associated  with,  but  not  part  of.  the 
decisional  record  of  the  proceeding. 
Unless  the  Commission  determines  that 
the  prohibited  communication  and  any 
responses  thereto  should  become  part  of 
the  decisional  record,  the  prohibited  off- 
the-record  commiuiication  will  not  be 
considered  by  the  Commission  in 
reaching  its  decision.  Parties  to  a 
proceeding  may  seek  the  opportxmity  to 
respond  to  any  facts  or  contentions 
made  in  a  prohibited  off-the-record 
communication,  and  may  request  that 
the  Conmiission  place  the  prohibited 
communication  and  responses  thereto 
in  the  decisional  record.  The 
Commission  will  grant  such  requests 
only  when  it  determines  that  fairness  so 
requires.  Any  person  identified  below  as 
having  made  a  prohibited  off-the-record 
communication  should  serve  the 
document  on  all  parties  listed  on  the 
official  service  list  for  the  applicable 
proceeding  in  accordance  with  Rule 
2010.  18  CFR  385.2010. 

Exempt  off-the-record 
communications  will  be  included  in  the 
decisional  record  of  the  proceeding, 
unless  the  communication  was  with  a 
cooperating  agency  as  described  by  40 
CFR  1501.6,  made  under  18  CFR 
385.2201(e)(l)(v). 

The  following  is  a  list  of  exempt  and 
prohibited  off-the-record 
communications  recently  received  in 
the  Office  of  the  Secretary.  These  filings 
are  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  website  at  http:// 
www.ferc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)502-8222  or  for 
TTY,  (202)  208-1659. 
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Exempt 


Docket  No. 


Date  filed 


Presenter  or  requester 


1.  CP01-415-000  .. 
2  CP01^15-00G  .. 

3.  CP01-415-000  . 

4.  CPOO-^15-000  . 

5.  CP01-415-000  . 

6.  CP01 -41 5-000  . 

7.  CP01-41 5-000  . 

8.  CP01 -41 5-000  . 

9.  CP01-415-000  : 

10.  CP01 -41 5-000 
11.CP01-415-000 


8-19-02 
8-22-02 
8-22-02 
8-22-02 
8-24-02 
8-24-02 
8-29-02 
8-29-02 
8-29-02 
8-29-^2 
9-3-02 


Steven  D.  Irvin 
Sam  Dickson/Richard  Slate. 
Brenda  R.  Durtiam. 
Stephen  B.  Corcoran. 
Donald  L.  Moss,  Jr. 
Phillip  J.  Kirk,  Jr. 
Andrew  S.  Hall. 
Wayne  Sexton. 
Gregory  R  Seibert. 
Sharon  J.  Gamer. 
John  E.  Grogan, 


Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23445  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6717-01-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7377-1] 

Environmental  laboratory  Advisory 
Board  (ELAB)  Meeting  Date,  and 
Agenda 

AGENCY:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Notice  of  teleconference 

meeting. 

summary:  The  Environmental  Protection 
Agency's  Environmental  Laboratory 
Advisory  Board  (ELAB)  will  have  a 
teleconference  meeting  on  October  16, 
2002,  at  11  A.M.  EDT  to  discuss  the 
ideas,  comments,  and  suggestions 
presented  at  the  July  11  ELAB  Meeting 
and  the  August  21  teleconference  call, 
as  well  as  new  business.  Items  to  be 
discussed  include:  (1)  Restructuring  of 
the  National  Environmental  Laboratory  - 
Accreditation  Conference  (NELAC)  to 
allow  it  to  better  serve  the  future  needs 
of  EPA,  the  States,  and  the  private 
sector,  (2)  discussion  of  ELAB 
recommendations  to  EPA,  (3) 
recommendations  for  increasing  small 
laboratory  participation  in  NELAC,  and 
(4)  recommendations  for  increasing  the 
number  of  States  that  are  Accrediting 
Authorities,  and  the  upcoming 
November  ELAB  meeting  in  Santa  Fe, 
New  Mexico.  ELAB  is  soliciting  input 
from  the  public  on  these  and  oUier 
issues  related  to  the  National 
Environmental  Laboratory  Accreditation 
Program  (NELAP)  and  the  NELAC 
standards.  Written  comments  on  NELAP 
laboratory  accreditation  and  the  NELAC 
standards  are  encoiuaged  and  should  be 
sent  to  Mr.  Edward  Kantor,  DFO,  P.O. 
Box  93478,  Las  Vegas,  NV  89193-3478, 
faxed  to  (702)  798-2261,  or  e-mailed  to 


kantor.edward@epa.gov.  Members  of  the 
public  are  invited  to  listen  to  the 
teleconference  calls  and,  time 
permitting,  will  be  allowed  to  comment 
on  issues  discussed  during  this  and 
previous  ELAB  meetings.  Those  persons 
interested  in  attending  should  call 
Edward  Kantor  at  702-798-2690  to 
obtain  teleconference  information.  The 
niunber  of  lines  are  limited  and  will  be 
distributed  on  a  first  come,  first  serve 
basis.  Preference  will  be  given  to  a 
group  wishing  to  attend  over  a  request 
from  an  individual. 

John  G.  Lyon, 

Director,  Environinental  Sciences  Division, 
National  Environmental  Research  Laboratory. 
[FR  Doc.  02-23472  Filed  9-13-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[OPP-2002-0258;  FRL-7274-6] 

Exposure- lyiodeling  Work  Group 
(EMWG);  Notice  of  Public  Meeting 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  The  Exposure  Modeling  Work 
Group  (EMWG)  will  hold  a  1-day 
meeting  on  September  24,  2002.  This 
notice  announces  the  location  and  time 
for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
September  24,  2002,  from  9  a.m.  to  3 
p.m. 

ADDRESSES:  This  meeting  will  be  held  at 
the  Office  of  Pesticide  Programs  (OPP), 
Environmental  Protection  Agency, 
Crystal  Mall  #2,  Room  1110, 1921 
Jefferson  Davis  Hwy.,  Arlington.  VA. 

Comments  may  lie  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 


that  you  identify  docket  ID  number 
OPP-2002-0258  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT:  Dirk 
F.  Young,  Environmental  Fate  and 
Effects  Division  (7507C)  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave..  NW.,  Washington.  DC  20460; 
telephone  number:  (703)  605-0206;  fax 
number;  (703)  308-6309;  e-mail  address: 
young.dirk@epa.gov. 
SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  Tribes  with  pesticide 
programs  or  pesticide  interests.  Since 
other  entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  have  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information,  Including  Copies  of  this  ■ 
Document  and  Other  Related 
Documents? 

1.  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations.  "  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  docuent  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0258.  The  official  record  consists 
of  the  documents  specifically  referenced 
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in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 
claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  docxunents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2, 1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0258  in  the  subject 
line  on  the  first  page  of  your  response. 

1.  By  mail.  Suomit  yovir  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington,  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy., 
Arlington,  YA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0  or  ASCII  file 
format.  All  conmients  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0258.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 


D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  cuiy  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1 .  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Tentative  Agenda: 

This  unit  provides  tentative  agenda 
topics  for  the  1-day  meeting. 

1.  Welcome  and  introductions. 

2.  Disseminate  new  EMWG  charter. 

3.  Old  action  items. 

4.  Brief  updates: 

•  Pesticide  Root  Zone/Exposure 
Analysis  Modeling  System  (PRZM/ 
EXAMS)  model. 

•  Spray  drift  task  force  progress. 

•  Rice  modeling. 

•  European  union  activities. 


•  USDA  Agricultural  Research 
Service  Activities. 

•  Environmental  fate  data  base. 

•  New  meteorological  files. 

•  Turf  umbrella. 

5.  Environmental  Fate  and  Effects 
Division  priorities  for  FY  2003. 

6.  Refined  risk  assessment. 

7.  PRZM/EXAMS  scenarios:  industry 
feedback. 

8.  Sci-Grow  and  PGW  data  base. 

9.  Industry  thoughts  on  ground  water 
modeling. 

10.  Update  on  WARP. 

11.  Estuary  model  development. 

12.  Update  on  standard  water  body 
model,  fast  solution. 

13.  Curve  number/moisture 
relationship. 

List  of  Subjects 

Environmental  protection,  Pesticide 
and  pests. 

September  10,  2002, 
Steven  Bradbury, 

Acting  Division  Director,  Environmental  Fate 

and  Effects  Division,  Office  of  Pesticide 

Programs. 

(PR  Doc.  02-23580  Filed  9-12-02;  1:25  pra] 

BILUNG  CODE  6560-50-S 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7376-9] 

Proposed  Administrative  Settlement 
Under  the  Comprehensive 
Environmental  Response, 
Compensation  and  Liability  Act; 
Amchem  CERCLA  Removal  Site 

agency:  Environmental  Protection 

Agency. 

ACTION:  Notice;  request  for  public 

comment. 

SUMMARY:  In  accordance  with  section 
122(i)(l)  of  CERCLA.  42  U.S.C. 
9622(i)(l).  notice  is  hereby  given  of  a 
proposed  administrative  settlement 
concerning  the  Amchem  CERCLA 
Removal  Site,  Ambler,  Pennsylvania. 
The  administrative  settlement  was 
signed  by  the  United  States 
Environmental  Protection  Agency, 
Region  Ill's  Regional  Administrator  on 
August  28,  2002,  and  is  subject  to 
review  by  the  public  pursuant  to  this 
document. 

The  Environmental  Protection  Agency 
(EPA)  is  proposing  to  enter  into  a 
settlement  piursuant  to  section  122(h)  of 
the  Comprehensive  Environmental 
Response,  Compensation,  and  Liability 
Act  of  1980,  as  amended.  (CERCLA),  42 
U.S.C.  9622(h).  The  proposed  settlement 
resolves  EPA's  claim  for  past  response 
costs  under  section  107  of  CERCLA,  42 
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U.S.C.  9607,  against  the  Union  Carbide 
and  Henkel  Corporations  for  response 
costs  incurred  at  the  Amchem  CERCLA 
Removal  Site,  located  in  Ambler. 
Pennsylvania.  The  proposed  settlement 
requires  the  Union  Carbide  and  Henkel 
Corporations,  collectively,  to  pay 
$62,500  to  the  EPA  Hazardous 
Substance  Fimd. 

The  Union  Carbide  and  Henkel 
Corporations,  as  the  Settling  Parties, 
have  executed  binding  certifications  of 
their  consent  to  participate  in  this 
settlement.  Union  Carbide  and  Henkel 
Corporations  have  agreed  to  pay  the 
$62,500,  collectively,  subject  to  the 
contingency  that  EPA  may  elect  not  to 
complete  the  settlement  based  on 
matters  brought  to  its  attention  during 
the  public  comment  period  established 
by  this  dociunent. 

For  thirty  (30)  days  following  the  date 
of  publication  of  this  notice,  EPA  will 
receive  written  comments  relating  to  the 
proposed  settlement.  EPA  will  consider 
all  comments  received,  and  may 
withdraw  or  withhold  consent  to  the 
proposed  settlement  if  such  comments 
disclose  facts  or  considerations  which 
indicate  the  proposed  settlement  is 
inappropriate,,  improper,  or  inadequate. 
EPA's  response  to  any  written 
comments  received  will  be  available  for 
public  inspection  at  the  U.S. 
Environmental  Protection  Agency, 
Region  ID,  1650  Arch  Street, 
Philadelphia,  PA  19103. 

DATES:  Comments  must  be  submitted  on 
or  before  October  16,  2002. 

ADDRESSES:  Comments  should  be 
addressed  to  the  Docket  Clerk,  United 
States  Environmental  Protection 
Agency,  Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103,  and 
should  reference  Amchem  CERCLA 
Removal  Site,  Ambler,  Pennsylvania, 
U.S.  EPA  Docket  No.  CERCLA  03-2002- 
0106.  The  proposed  settlement 
agreement  is  available  for  public 
inspection  at  the  United  States 
Environmental  Protection  Agency, 
Region  m,  1650  Arch  Street, 
Philadelphia,  Pennsylvania  19103.  A 
copy  of  the  proposed  settlement 
agreement  can  be  obtained  from  Lydia 
Guy.  Regional  Docket  Clerk  (3RCOO) 
Environmental  Protection  Agency, 
Region  HI.  1650  Arch  Street. 
Philadelphia,  Pennsylvania  19103, 
telephone  number  (215)  814-2489. 

FOR  FURTHER  INFORMATION  CONTACT: 

Charles  B.  Howland,  Senior  Assistant 
Regional  Counsel,  United  States 
Environmental  Protection  Agency, 
Office  of  Regional  Counsel  (3RC44)  1650 
Aich  Street,  Philadelphia,  Pennsylvania 


19103.  telephone  number  (215)  814- 
2645. 

Donald  S.  Welsh. 

Regional  Administrator,  Region  III. 

IFR  Doc.  02-23473  Filed  9-13-02;  8:45  am) 

BILUNG  CODE  6SaO-50-P 


FEDERAL  LABOR  RELATIONS 
AUTHORITY 

KAemberBhip  of  the  Federal  Latwr 
Relations  Authority's  Senior  Executive 
Service  Performance  Review  Board 

AGENCY:  Federal  Labor  Relations 

Authority. 

ACTION:  Notice. 

SUMMARY:  Notice  is  hereby  given  of  the 
members  of  the  Performance  Review 
Board. 

DATES:  September  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Douglas  Goodell.  Director,  Human 
Resources  Division,  Federal  Labor 
Relations  Authority  (FLRA),  607 
Fourteenth  Street,  NW.,  Washington,  DC 
20424-0001;  (202)  482-6690,  extension 
423. 

SUPPLEMENTARY  INFORMATION:  Section 
4314(c)  (1)  through  (5)  of  title  5,  U.S.C, 
requires  that  each  agency  establish,  in 
accordance  with  the  regulations 
prescribed  by  the  Office  of  Personnel 
Management,  one  or  more  Performance 
Review  Boards.  The  Boards  shall  review 
and  evaluate  the  initial  appraisal  of  a 
senior  executive. 

The  following  persons  will  serve  on 
the  FLRA's  FY  2002  Performance 
Review  Board: 
Solly  Thomas,  Office  of  the  Executive 

Director,  FLRA. 
James  Petrucci,  Office  of  the  General 

Counsel,  FLRA. 
Gloria  Joseph,  National  Labor  Relations 

Board. 
Robert  Rogowski,  U.S.  International 

Trade  Commission. 

Dated:  September  10,  2002. 
Douglas  Goodell, 

Director,  Human  Resources  Division. 

[PR  Doc.  02-23461  Filed  9-13-02;  8:45  am] 

BIUJNQ  CODE  6727-01-«> 


FEDERAL  RESERVE  SYSTEM 

Agency  information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

AGENCY:  Board  of  Governors  of  the 
Federal  Reserve  System 
ACTION:  Notice 


SUMMARY:  Background.  On  June  15. 
1984,  the  Office  of  Management  and 
Budget  (0MB)  delegated  to  the  Board  of 
Governors  of  the  Federal  Reserve 
System  (Board)  its  approval  authority 
under  the  Paperwork  Reduction  Act,  as 
per  5  CFR  1320.16,  to  approve  of  and 
assign  0MB  control  niunbers  to 
collection  of  information  requests  and 
requirements  conducted  or  sponsored 
by  the  Board  under  conditions  set  forth 
in  5  CFR  1320  Appendix  A.l.  Board- 
approved  collections  of  information  are 
incorporated  into  the  official  0MB 
inventory  of  currently  approved 
collections  of  information.  Copies  of  the 
OMB  83-rs  and  supporting  statements 
and  approved  collection  of  information 
instruments  are  placed  into  OMB's 
public  docket  files.  The  Federal  Reserve 
may  not  conduct  or  sponsor,  and  the 
respondent  is  not  required  to  respond 
to,  an  information  collection  that  has 
been  extended,  revised,  or  implemented 
on  or  after  October  1, 1995,  unless  it 
displays  a  currently  valid  OMB  control 
number. 

Request  For  Comment  on  Information 
Collection  Proposals. 

The  following  information  collection, 
which  is  being  handled  under  this 
delegated  authority,  has  received  initial 
Board  approval  and  is  hereby  published 
for  comment.  At  the  end  of  the  comment 
period,  the  proposed  information 
collection,  along  with  an  analysis  of 
comments  and  recommendations 
received,  will  be  submitted  to  the  Board 
for  final  approval  under  OMB  delegated 
authority.  Comments  are  invited  on  the 
following: 

a.  whether  the  proposed  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  Federal  Reserve's 
functions;  including  whether  the 
information  has  practical  utility; 

b.  the  accuracy  of  the  Federal 
Reserve's  estimate  of  the  burden  of  the 
proposed  information  collection, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

c.  ways  to  enhance  the  quality,  utility, 
and  clarity  of  the  information  to  be 
collected;  and 

d.  ways  to  minimize  the  burden  of 
information  collection  on  respondents, 
including  through  the  use  of  automated 
collection  techniques  or  other  forms  of 
information  technology. 

DATES:  Comments  must  be  submitted  on 
or  before  November  15,  2002. 
ADDRESSES:  Comments  may  be  mailed  to 
Ms.  Jennifer  J.  Johnson,  Secretary.  Board 
of  Governors  of  the  Federal  Reserve 
System,  20th  Street  and  Constitution 
Avenue,  N.W.,  Washington.  DC  20551. 
However,  because  paper  mail  in  the 
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Washington  area  and  at  the  Board  of 
Governors  is  subject  to  delay,  please 
consider  submitting  your  comments  by 
e-  mail  to 

regs.comments@federalreserve.gov,  or 
faxing  them  to  the  Office  of  the 
Secretary  at  202-452-3819  or  202^52- 
3102.  Comments  addressed  to  Ms. 
Johnson  may  also  be  delivered  to  the 
Board's  mail  facility  in  the  West 
Courtyard  between  8:45  a.m.  and  5:15 
p.m.,  located  on  21st  Street  between 
Constitution  Avenue  and  C  Street,  N.W. 
Members  of  the  public  may  inspect 
comments  in  Room  MP-500  between 
9:00  a.m.  and  5:00  p.m.  on  weekdays 
pursuant  to  261.12,  except  as  provided 
in  261.14,  of  the  Board's  Rules 
Regarding  Availability  of  Information, 
12  CFR  261.12  and  261.14. 

A  copy  of  the  comments  may  also  be 
submitted  to  the  0MB  desk  officer  for 
the  Board:  Joseph  F.  Lackey.  Office  of 
Information  and  Regulatory  Affairs, 
Office  of  Management  and  Budget,  New 
Executive  Office  Building,  Room  10235, 
Washington,  DC  20503. 
FOR  FURTHER  INFORMATION  CONTACT:  A 
copy  of  the  reporting  form  and 
instructions,  the  Paperwork  Reduction 
Act  Submission  (0MB  83-1),  supporting 
statement,  and  other  documents  that 
will  be  placed  into  OMB's  public  docket 
files  once  approved  may  be  requested 
from  the  agency  clearance  officer,  whose 
name  appears  below. 

Mary  M.  West,  Federal  Reserve  Board 
Clearance  Officer  (202-452-3829). 
Division  of  Research  and  Statistics, 
Board  of  Governors  of  the  Federal 
Reserve  System,  Washington,  DC  20551. 
Telecommunications  Device  for  the  Deaf 
(TDD)  users  may  contact  Capria 
Mitchell  (202)  872-4984,  Board  of 
Governors  of  the  Federal  Reserve 
System.  Washington.  DC  20551. 

Proposal  to  approve  under  0MB 
delegated  authority  to  revise  the  Filing 
Method  for  the  following  reports: 

Report  title:  Financial  Statements  for 

Bank  Holding  Companies 

Agency  form  number:  FR  Y-9C,  FR  Y- 

9LP.  FR  Y-9SP.  and  FR  Y-9CS 

OMB  control  number:  7100-0128 

Frequency:  Quarterly,  semiannually 

Reporters:  Bank  holding  compemies 

(BHCs) 

Annual  reporting  hours:  FR  Y-9C: 

252,675  hours,  FR  Y-9LP:  40,495  hours, 

FR  Y-9SP:  28,273  hours,  FR  Y-9CS: 

1,200  hours 

Estimated  average  hours  per  response: 

FR  Y-9C:  33.98  hours,  FR  Y-9LP:  4.55 

hours,  FR  Y-9SP:  3.89  hours,  FR  Y-9CS: 

30  minutes 

Number  of  respondents:  FR  Y-9C: 

1,859,  FR  Y-9LP:  2,225,  FR  Y-9SP: 

3,634.  FR  Y-  9CS:  600 


Small  businesses  are  affected. 
General  description  of  report:  This 
information  collection  is  mandatory  (12 
U.S.C.  1844(c)).  Confidential  treatment 
is  not  routinely  given  to  the  data  in 
these  reports.  However,  confidential 
treatment  for  the  reporting  information, 
in  whole  or  in  part,  can  be  requested  in 
accordance  with  the  instructions  to  the 
form. 

Abstract:  The  FR  Y-9C  consists  of 
standardized  consolidated  financial 
statements  similar  to  the  Federal 
Financial  Institutions  Examination 
Council  (FFIEC)  Consolidated  Reports  of 
Condition  and  Income  (Call  Reports) 
(FFIEC  031  &  041;  OMB  No.710O- 
0036).  The  FR  Y-9C  is  filed  quarterly  by 
top-tier  bank  holding  companies  that 
have  total  assets  of  $150  million  or  more 
and  by  lower-tier  bank  holding 
companies  that  have  total  consolidated 
assets  of  $1  billion  or  more.  In  addition, 
multibank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  with  debt  outstanding  to  the 
general  public  or  engaged  in  certain 
nonbank  activities  must  file  the  FR  Y- 
9C. 

The  FR  Y-9LP  includes  standardized 
financial  statements  filed  quarterly  on  a 
parent  company  only  basis  frtam  each 
bank  holding  company  that  files  the  FR 
Y-9C.  In  addition,  for  tiered  bank 
holding  companies,  a  separate  FR  Y- 
9LP  must  be  filed  for  each  lower  tier 
bank  holding  company. 

The  FR  Y-9SP  is  a  parent  company 
only  financial  statement  filed 
semiannually  by  one-bank  holding 
companies  with  total  consolidated 
assets  of  less  than  $150  million,  and 
multibank  holding  companies  with  total 
consolidated  assets  of  less  than  $150 
million  that  meet  certain  other  criteria. 
This  report,  an  abbreviated  version  of 
the  more  extensive  FR  Y-9LP.  is 
designed  to  obtain  basic  balance  sheet 
and  income  statement  information  for 
the  parent  company,  information  on 
intangible  assets,  and  information  on 
intercompany  transactions. 

The  FR  Y-9CS  is  a  free  form 
supplement  that  may  be  utilized  to 
collect  any  additional  information 
deemed  to  be  critical  and  needed  in  an 
expedited  manner.  It  is  intended  to 
supplement  the  FR  Y-9C  and  FR  Y-9SP 
reports. 

CURRENT  ACTIONS:  The  Federal  Reserve 
proposes  to  require  electronic 
submission  of  all  FR  Y-9  reports 
effective  with  the  June  30,  2003,  report 
date  for  FR  Y-9C  and  FR  Y-9LP  filers 


FR  Y-9SP  filers.  The  Federal  Reserve 
would  no  longer  accept  paper  copy 
reports  from  BHCs.  The  current 
submission  deadline  would  remain  45 
calendar  days  after  the  report  date. 

BHCs  that  do  not  currently  submit 
their  FR  Y-9  reports  electronically  may 
either  develop  the  appropriate  software 
for  electronic  submission  or  contract 
with  a  software  vendor  that  can  provide 
the  required  software  and  services. ^  Any 
BHC  that  would  like  to  develop  its  own 
electronic  submission  software  would 
be  required  to  contact  its  district  Federal 
Reserve  Bank  for  guidance. 

The  Federal  Reserve  has  provided 
BHCs  the  option  to  submit  their  FR  Y- 
9  reports  electronically  (via  FedLine  in 
1991  and  the  Internet  in  2000),  but  has 
never  required  electronic  submission. 
The  Federal  Reserve  has  continued  to 
promote  the  use  of  electronic 
submission  of  the  FR  Y-9  series  of 
reports  and  other  regulatory  reports. 
Currently,  approximately  60%  of  the 
larger  BHCs  submit  their  FR  Y-9C  and 
FR  Y-9LP  reports  electronically,  while 
only  about  20%  of  the  smaller  BHCs 
submit  their  FR  Y-9SP  reports 
electronically.  However,  all  banks  have 
been  required  to  submit  their  FFIEC  Call 
Reports  electronically  since  1997. 

The  Federal  Reserve  proposes  to 
require  electronic  submission  of  the 
reports  as  part  of  an  ongoing  effort  to 
provide  the  public  with  financial 
information  for  U.S.  BHCs  on  a  timelier 
basis.  Requiring  electronic  submission 
would  be  the  first  phase  in  this  effort. 
The  Federal  Reserve  anticipates  that  in 
the  future  BHCs  would  be  required  to 
build  into  their  electronic  submission 
software  data  editing  capabilities 
utilizing  the  Federal  Reserve's 
"validity"  and  "quality"  edits.  As  part 
of  the  electronic  submission  process. 


December  31 ,  2002.  If  the  FR  Y-9ES  report  is 
approved  it  would  be  subject  to  the  electronic 
submission  requirement  for  the  December  31,  2003 
report  date.  See  Federal  Register  notice  (67  FR 
49356]  published  July  30.  2002. 

2  For  further  information  on  available  BHC 
reporting  preparation  software,  a  list  of  some  of  the 
vendors  who  market  this  software  follows:  The 
Intercept  Group,  27200  Agoura  Road,  Suite  100 
Calabasas  Hills.  CA  91301,  Telephone:  (800)  825- 
3772,  www.jntercept.nef.  DBI  Financial  Systems, 
Inc.,  P.O.  Box  90360  Santa  Barbara,  CA  91390- 
0360,  Telephone:  (800)  774-3279,  www.e-dbi.cotlf. 
Milas  LLC,  2936  Graceland  Way.  Glendale,  CA 
91206.  Telephone:  (888)  862-7610.  Financial 
Architects  US,  80  Slocum  Avenue,  Bronxville,  New 
York  10708,  Telephone:  (914)  376-5405, 
www.finarch.com.  Sheshunoff  Information  Services, 
P.O.  Box  13203  Capital  Station,  Austin,  TX  78711, 


Telephone:  (800)  456-2340,  www.sheshunoff.com. 
_  _  Si  Corporation,  2815  Coliseum  Centre  Drive,  Suite 

uaic  lui  i^ix  I     av^  cuiu  i^ix  X     ^^   "'j""    ,,     300,  Charlotte,  NC  28217,  Telephone:  (704)  423- 

and  the  December  31,  2003,  report  date'torogg^  frssjcom.  STB  Systems.  245  Park  Avenue, 

39th  Floor,  New  York,  NY  10167,  Telephone:  (212) 

'  The  Federal  Reserve  is  proposing  to  implement  792-4136,  www.slbsystems.com.  This  list  is  not  an 

a  new  annual  report  (FR  Y-9ES)  that  would  be  filed  endorsementfrora  the  Federal  Reserve  of  any  of 

by  ESOP  banking  holding  companies  effective  these  products. 
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BHCs  would  be  required  to  pass  all 
validity  edits  and  provide  narrative 
remarks  for  all  quality  edit  exceptions 
prior  to  data  being  accepted  by  the 
Federal  Reserve.  The  Federal  Reserve 
will  submit  these  data  editing 
requirements  for  public  comment  as  a 
separate  proposal  at  a  later  date. 

A  list  of  validity  edits  is  located  in  the 
instructions  to  the  FR  Y-9  reports 
(except  for  the  FR  Y-9CS)  and  has  been 
available  to  BHCs  and  software  vendors 
for  a  number  of  years.  These  validity 
edits  are  principally  used  by  the  Federal 
Reserve  to  chedc  the  mathematical 
accuracy  of  financial  data  submitted  in 
the  FR  Y-9  reports.  The  Federal  Reserve 
also  employs  quality  edits,  currently  not 
available  to  BHCs  and  software  vendors, 
tjrpically  used  to  review  the 
relationships  between  report  line  items 
and  schedules.  The  Federal  Reserve 
anticipates  releasing  many  of  the  quality 
edits  to  BHCs  and  software  vendors  in 
the  near  future  so  tliat  they  may  become 
familiar  with  the  type  of  review 
performed  by  the  Federal  Reserve. 

The  Federal  Reserve  envisions  that 
when  these  two  requirements,  mandated 
electronic  submission  and  editing,  are 
operating  effectively,  it  could  accelerate 
the  public  release  of  BHC  financial  data 
in  a  time  frame  that  is  much  closer  to 
the  submission  date.  Currently,  the 
Federal  Reserve  makes  available  to  the 
public  via  the  Internet  (at  the  Federal 
Reserve  Bpard's  public  web  site  at 
www.federalreserve.gov)  data  fitsm  the 
FR  Y-9C  and  FR  Y-9LP  reports  for  the 
50  largest  U.S.  BHCs  generally  within  10 
days  of  the  submission  deadline.  All 
other  FR  Y-9  data  are  typically  posted 
to  the  Internet  vtrithin  35  days  after  the 
submission  date.  These  data  are  posted 
to  the  Internet  after  the  financial  data 
are  reviewed  and  edited  by  the  Federal 
Reserve. 

The  Federal  Reserve  believes  that  this 
approach  will  result  in  a  more  efficient 
financial  data  collection  and 
dissemination  process.  This  revised 
process  should  not  be  a  significant 
burden  to  large  or  small  bank  holding 
companies  because  of  advancements  in, 
and  the  common  use  of.  computer 
technology,  and  because  all  banks  are 
currently  required  to  submit  their  Call 
Reports  electronically. 

The  Federal  Reserve  plans  to  extend 
the  electronic  submission  requirement 
to  other  Federal  Reserve  regulatory 
reports  in  the  future. 

Board  of  Governors  of  the  Federal  Reserve 
System,  September  10,  2002. 
Jennifer  J.  Johnson, 
Secretary  of  the  Board. 
[FR  Doc.  02-23430  Filed  9-13-02;  8:45  am] 
BKIMG  COOe  6210-01-8 


FEDERAL  TRADE  COMMISSION 

[Hie  No.  Oil  0244] 

American  Inetlttrte  for  Conaarvation  of 
HIatoric  and  Artlatic  Worfca;  Analyala 
To  Aid  Public  Comment 

AGENCY:  Federal  Trade  Commission. 
ACTION:  Proposed  Consent  Agreement. 

SUMMARY:  The  consent  agreement  in  this 
matter  settles  alleged  violations  of 
federal  law  prohibiting  unfair  or 
deceptive  acts  or  practices  or  unfair 
methods  of  competition.  The  attached 
Analysis  to  Aid  Public  Comment 
describes  both  the  allegations  in  the 
draft  complaint  that  accompanies  the 
consent  agreement  and  the  terms  of  the 
consent  order — embodied  in  the  consent 
agreement — that  would  settle  these 
allegations. 

DATES:  Comments  must  be  received  on 
or  before  October  10,  2002. 
ADDRESSES:  Comments  filed  in  paper 
form  should  be  directed  to:  FTC/Office 
of  the  Secretary,  Room  159-H,  600 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20580.  Comments  filed 
in  electronic  form  should  be  directed  to: 
consent  agreement@ftc.gov,  as 
prescribed  below. 

FOR  FURTHER  INFORMATION  CONTACT:  L. 
Barry  Costilo,  FTC,  Bureau  of 
Competition.  600  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20580,  (202)  326- 
2024. 

SUPPLEMENTARY  INFORMATION:  Pursuant 
to  section  6(f)  of  the  Federal  Trade 
Commission  Act.  38  Stat.  721. 15  U.S.C. 
46(f).  and  §  2.34  of  the  Commission's 
rules  of  practice,  16  CFR  2.34,  notice  is 
hereby  given  that  the  above-captioned 
consent  agreement  containing  a  consent 
order  to  cease  and  desist,  having  been 
filed  with  and  accepted,  subject  to  final 
approval,  by  the  Conunission,  has  been 
placed  on  the  public  record  for  a  period 
of  thirty  (30)  days.  The  following 
Analysis  to  Aid  Public  Conmient 
describes  the  terms  of  the  consent 
agreement,  and  the  allegations  in  the 
complaint.  An  electronic  copy  of  the 
full  text  of  the  consent  agreement 
package  can  be  obtained  from  the  FTC 
Home  Page  (for  September  10,  2002),  on 
the  Worid  Wide  Web,  at  http:// 
www.ftc.gov/os/2002/09/index.htm.  A 
paper  copy  can  be  obtained  from  the 
FTC  Public  Reference  Room,  Room  130- 
H,  600  Pennsylvania  Avenue,  NW., 
Washington,  DC  20580,  either  in  person 
or  by  calling  (202)  326-2222. 

Public  comments  are  invited,  and  may 
be  filed  with  the  Commission  in  either 
paper  or  electronic  form.  Comments 
filed  in  paper  form  should  be  directed 
to:  FTC/Office  of  the  Secretary,  Room 


159-H,  600  Pennsylvania  Avenue.  NW.. 
Washington,  DC  20580.  If  a  comment 
contains  nonpublic  information,  it  must 
be  filed  in  paper  form,  and  the  first  page 
of  the  document  must  be  clearly  labeled 
"confidential."  Comments  that  do  not 
contain  any  nonpublic  information  may 
instead  be  filed  in  electronic  form  (in 
ASCII  format,  WordPerfect,  or  Microsoft 
Word)  as  part  of  or  as  an  attachment  to 
email  messages  directed  to  the  following 
email  box:  consent  agreement@ftc.gov. 
Such  comments  will  be  considered  by 
the  Conunission  and  will  be  available 
for  inspection  and  copying  at  its 
principal  office  in  accordance  with 
§4.9(b)(6)(ii)  of  the  Commission's  rules 
of  practice,  16  CFR  4.9(b)(6)(ii)). 

Analysis  of  Proposed  Consent  Order  To 
Aid  Public  Comment 

The  Federal  Trade  Commission  has 
accepted  an  agreement  to  a  proposed 
consent  order  from  the  American 
Institute  for  Conservation  of  Historic 
and  Artistic  Works  ("AIC").  AIC  has  its 
principal  place  of  business  in 
Washington,  DC. 

The  proposed  consent  order  has  been 
placed  on  the  public  record  for  thirty 
(30)  days  for  reception  of  comments  by 
interested  persons.  Comments  received 
during  this  period  will  become  part  of 
the  public  record.  After  thirty  (30)  days, 
the  Commission  will  again  review  the 
agreement  and  the  comments  received, 
and  decide  whether  it  should  withdraw 
from  the  agreement  or  make  final  the 
agreement's  proposed  order. 

AIC  is  an  association  of  professional 
conservators.  The  complaint  alleges  that 
AIC  engages  in  substantial  activities  for 
the  economic  benefit  of  its  members. 
The  complaint  alleges  that  AIC  has 
approximately  3,100  members,  many  of 
whom  provide  professional  services  for 
a  fee  or  who  are  employed  by 
organizations  that  provide  such  services 
for  a  fee. 

A  conservation  professional  is  a 
person  who  manages,  cares  for, 
preserves,  or  treats  cultural  objects, 
including  artistic,  historical, 
archaeological,  scientific,  and  religious 
objects.  The  conservation  professional 
may  determine  the  condition,  the  need 
for  treatment  or  restoration,  and  the 
appropriate  method  for  preservation  of 
such  objects,  and  perform  the  required 
work  to  minimize  deterioration  or  to 
restore  such  objects  to  their  original 
state. 

The  complaint  charges  that  AIC  has 
violated  Section  5  of  the  Federal  Trade 
Commission  Act  by  acting  as  a 
combination  of  its  members  and  in 
agreement  with  some  of  its  members  to 
restrain  price  competition  among 
conservation  professionals.  The 
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complaint  alleges  that  in  furtherance  of 
the  combination  and  agreement  AIC  has 
adopted  and  maintained  Commentaries 
to  the  Guidelines  for  Practice  of  the  AIC 
that  state  that  "the  consistent 
undercutting  of  local  or  regional  market 
rates  should  be  understood  to  be 
unprofessional  behavior."  They  further 
state  that  "when  damage  to  the  cultural 
property  is  imminent,  and  funding  is 
limited,  a  conservation  professional  may 
work  at  reduced  fees  or  pro  bono."  Read 
together,  these  provisions  mean  that 
only  in  these  limited  circumstances  can 
a  conservator  work  for  free  or  at  reduced 
fees  without  being  considered  to  be 
engaging  in  "unprofessional  behavior." 

The  complaint  alleges  that  the  above 
acts  and  practices  constitute  unfair 
methods  of  competition  which  have 
restrained  competition  uiueasonably.  It 
further  alleges  that  the  effects  of  the  acts 
and  practices  are  to  discourage  and 
restrict  price  competition  among 
conservation  professionals  and  to 
deprive  consvuners  and  users  of 
conservation  services  of  the  benefit  of 
free  and  open  competition. 

AIC  has  signed  a  consent  agreement 
containing  the  proposed  consent  order. 
The  proposed  consent  order  would 
prohibit  AIC  from  maintaining  or 
enforcing  any  policy,  ethical  rule, 
interpretation,  commentary  or  guideline 
that  impedes  or  restricts  price 
competition  among  conservation 
professionals,  including  provision  of 
free  or  discounted  services. 

To  ensure  and  monitor  compliance, 
the  consent  order  provides,  among  other 
things,  that  within  90  days  after  the 
order  becomes  final  AIC  shall  remove 
the  provisions  that  are  inconsistent  with 
the  order  from  AIC"s  Code  of  Ethics, 
Guidelines  for  Practice  of  the  AIC, 
Commentaries  to  the  Guidelines  and 
AIC's  website,  and  publish  the  revisions 
of  these  documents  in  such  places.  In 
addition,  the  order  requires  AIC  to 
publish  a  copy  of  the  order  and 
complaint  in  the  AIC  News.  It  further 
provides  that  the  order  and  complaint 
shall  be  published  on  the  AIC  web  site, 
with  a  link  placed  in  a  prominent 
position  on  the  web  site's  home  page. 
The  proposed  consent  order  also 
contains  other  provisions  to  monitor 
compliance. 

The  purpose  of  this  analysis  is  to 
facilitate  public  comment  on  the 
proposed  order,  and  it  is  not  intended 
to  constitute  an  official  interpretation  of 
the  agreements  and  proposed  orders  or 
to  modify  in  any  way  their  terms. 


By  direction  of  the  Commission. 
Donald  S.  Clark, 
Secretary. 
(FR  Doc.  02-23468  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  6750-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoking 
and  Health  Meeting:  Correction 

ACTION:  Notice;  Correction. 

Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  10  a.m.-4  p.m., 
October  1,2002. 

Place:  Room  61 5F,  Hubert  H. 
Humphrey  Building,  200  bidependence 
Avenue,  SW.,  6th  Floor,  Washington, 
DC  20201. 

Correction:  In  the  Federal  Register  of 
September  5,  2002,  Volume  67,  Number 
172,  Notices,  Page  56845,  under 
"Status"  September  23,  2001  should 
read  September  23,  2002. 

Correction:  In  the  Federal  Register  of 
September  5,  2002,  Volume  67,  Number 
172,  Notices,  Page  56845,  "NAME" 
should  read:  Interagency  Committee  on 
Smoking  and  HeaUh  (ICSH)  Cessation 
Subcommittee. 

Correction:  In  the  Federal  Register  of 
September  5,  2002,  Volume  67,  Number 
172,  Notices,  Page  56845  PURPOSE" 
should  read:  The  ICSH  advises  the 
Secretary,  Department  of  Health  and 
Human  Services,  and  the  Assistant 
Secretary'  for  Health  in  the:  (a) 
Coordination  of  all  research  and 
education  programs  and  other  activities 
within  the  Department  and  with  other 
federal,  state,  local  and  private  agencies, 
and  (b)  establishment  and  maintenance 
of  liaison  with  appropriate  private 
entities,  federal  agencies,  and  state  and 
local  public  health  agencies  with 
respect  to  smoking  and  health  activities. 
The  ICSH  Cessation  Subcommittee  is 
charged  with  making  recommendations 
on  how  best  to  promote  tobacco  use 
cessation. 

Correction:  In  the  Federal  Register  of 
September  5,  2002,  Volume  67,  Number 
172.  Notices,  Page  56845,  "Matter  To  Be 
Discussed"  should  read:  The  agenda 
will  focus  on  the  evidence  base  for 
tobacco  use  cessation  and  the 
establishment,  timeline  and  scope  of 
work  of  the  ICSH  Cessation 
Subcommittee. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 


roster  of  committee  members  may  be 
obtained  from  the  Internet  http:// 
www.cdc.gov/tobacco  in  November 
2002,  or  from  Ms.  Monica  L.  Swann, 
Committee  Management  Specialist, 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW,  Room  317B,  Washington, 
DC,  20201,  telephone  (202)  205-8500. 
The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  10,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office.  Centers  for  Disease  Control 
and  Prevention. 

[FR  Doc.  02-23456  Filed  9-13-02;  8:45  am] 
BILUNG  COOE  4163-18-4> 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Interagency  Committee  on  Smoldng 
and  Health  Meeting:  Correction 


action:  Notice;  Correction. 


Name:  Interagency  Committee  on 
Smoking  and  Health. 

Date  and  Time:  9  a.m.-4  p.m., 
September  30,  2002. 

Place:  Room  61 5F,  Hubert  H. 
Humphrey  Building,  200  Independence 
Avenue,  SW..  6th  Floor,  Washington, 
DC  20201. 

Correction 

In  the  Federal  Register  of  September 
5,  2002,  Volume  67,  Number  172, 
Notice,  Page  56844-56845  "Matter  To 
Be  Discuss"  should  read:  The  agenda 
will  focus  on  the  roles  of  the  publics 
and  private  sector  in  tobacco  use 
reduction. 

Contact  Person  for  More  Information: 
Substantive  program  information  as 
well  as  summaries  of  the  meeting  and 
roster  of  committee  members  may  be 
obtained  from  the  Internet  http:// 
www.cdc.gov/tobacco  in  November 
2002,  or  from  Ms.  Monica  L.  Swaim, 
Conmiittee  Management  Specialist, 
Interagency  Committee  on  Smoking  and 
Health,  Office  on  Smoking  and  Health, 
NCCDPHP,  CDC,  200  Independence 
Avenue,  SW.,  Room  317B,  Washington, 
DC,  20201,  telephone  (202)  205-8500. 
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The  Director,  Management  Analysis 
emd  Services  Office,  has  been  delegated 
the  authority  to  sign  Federal  Register 
notices  pertaining  to  announcements  of 
meetings  and  other  committee 
management  activities,  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  10,  2002. 

John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Preven  tion . 

[FR  Doc.  02-23457  Filed  9-13-02;  8:45  am] 
BILLING  COOE  4163-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Council  for  the  Elimination  of 
Tuberculosis:  Meeting 

In  accordance  mth  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
announces  the  following  coimcil 
meeting. 

Name:  Advisory  Council  for  the 
Elimination  of  Tuberculosis  (ACET). 

Times  and  Dates:  8:30  a.m.-5  p.m., 
November  7,£002,  8:30  a.m.-12  p.m., 
November  8,  2002. 

pyace:  Corporate  Square,  Building  8, 1st 
Floor  Conference  Room,  Atlanta,  Georgia 
30333.  Telephone:  404/639-8008. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available.  The  meeting  room 
accommodates  approximately  100  people. 

Purpose:  This  council  advises  and  makes 
recommendations  to  the  Secretary  of  Health 
and  Human  Services,  the  Assistant  Secretary 
for  Health,  and  the  Director,  CDC,  regarding 
the  elimination  of  tuberculosis.  Specifically, 
the  Council  makes  recommendations 
regarding  policies,  strategies,  objectives,  and 
priorities;  addresses  the  development  and 
application  of  new  technologies;  and  reviews 
the  extent  to  which  progress  has  been  made 
toward  eliminating  tuberculosis. 

Matters  to  be  Discussed:  Agenda  items 
include  issues  pertaining  to  improving  TB 
control  efforts  in  the  Southeast,  community 
based  TB  prevention  projects,  surveillance  of 
TB-related  hepatotoxicity  and  other  TB 
related  topics.  Agenda  items  are  subject  to 
change  as  priorities  dictate. 

For  More  Information  Contact:  Paulette 
Ford-Knights,  National  Center  for  HIV,  STD, 
and  TB  Prevention,  1600  Clifton  Road,  NE., 
M/S  E-07,  Atlanta,  Georgia  30333,  telephone 
404/639-8008. 

Agenda  items  are  subject  to  change  as 
priorities  dictate. 

The  Director,  Management  Analysis  and 
Services  Office,  has  been  delegated  the 
authority  to  sign  Federal  Register  Notices 
pertaining  to  announcements  of  meetings  and 


other  committee  management  activities,  for 
both  the  Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  10,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-23458  Filed  9-13-02;  8:45  am) 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[DoclwtNo.02N-0123] 

Agency  Information  Collection 
Activities;  AnrKMincement  of  0MB 
Approval;  Food  Canning 
Establishment  Registration,  Process 
Filing  and  Recordkeeping  for  Acidified 
Foods  and  Thermally  Processed  Low- 
Acid  Foods  in  Hermeticaily  Sealed 
Containers 

agency:  Food  and  Drug  Administration, 
HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing 
that  a  collection  of  information  entitled 
"Food  Canning  Establishment 
Registration,  Process  Filing  and 
Recordkeeping  for  Acidified  Foods  and 
Thermally  Processed  Low-Acid  Foods 
in  Hermetically  Sealed  Containers"  has 
been  approved  by  the  Office  of 
Management  and  Budget  (0MB)  under 
the  Paperwork  Reduction  Act  of  1995. 

FOR  FURTHER  INFORMATION  CONTACT: 
Peggy  Schlosburg,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1223. 

SUPPLEMENTARY  INFORMATION:  In  the 
Federal  Register  of  July  22,  2002  (67  FR 
47820),  the  agency  announced  that  the 
proposed  information  collection  had 
been  submitted  to  OMB  for  review  and 
clearance  under  44  U.S.C.  3507.  An 
agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to, 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  OMB  has  now  approved  the 
information  collection  and  has  assigned 
OMB  control  number  0910-0037.  The 
approval  expires  on  August  31,  2005.  A 
copy  of  the  supporting  statement  for  this 
information  collection  is  available  on 
the  Internet  at  http://www.fda.gov/ 
ohrms/dockets. 


Dated:  September  10,  2002. 
Margaret  M.  Dotzel, 

Associate  Commissioner  for  Policy. 

[FR  Doc.  02-23505  Filed  9-13-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
[Docket  No.  02N-01 09] 

Agency  information  Collection 
Activities;  Submission  for  OMB 
Review;  Comment  Request; 
Dissemination  of  Information  on 
Unapproved/New  Uses  for  Martcsted 
Drugs,  Biologies,  and  Devices 

AGENCY:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  annoimcing 
that  the  proposed  collection  of 
information  entitled  "Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices  has  been  submitted  to  the  Office 
of  Management  and  Budget  (OMB)  for 
review  and  clearance  under  the 
Paperwork  Reduction  Act  of  1995. 
DATES:  Submit  written  comments  on  the 
collection  of  information  by  October  16, 
2002. 

ADDRESSES:  Submit  wrritten  comments 
on  the  collection  of  information  to  the 
Office  of  Information  and  Regulatory 
Affairs,  OMB,  New  Executive  Office 
Bldg.,  725  17th  St.  NW.  rm.  10235, 
Washington,  DC  20503,  Attn:  Stuart 
Shapiro,  Desk  Officer  for  FDA. 
FOR  FURTHER  INFORMATION  CONTACT: 
Karen  L.  Nelson,  Office  of  Information 
Resources  Management  (HFA-250), 
Food  and  Drug  Administration,  5600 
Fishers  Lane,  Rockville,  MD  20857, 
301-827-1482. 

SUPPLEMENTARY  INFORMATION:  In 
compliance  with  44  U.S.C.  3507,  FDA 
has  submitted  the  following  proposed 
collection  of  information  to  OMB  for 
review  and  clearance.  Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices  (OMB  Control  Number  0910- 
0390) — Extension. 

In  the  Federal  Register  of  November 
20,  1998  (63  FR  64555),  FDA  published 
a  final  rule  that  added  a  new  part  99  (21 
CFR  part  99)  entitled  "Dissemination  of 
Information  on  Unapproved/New  Uses 
for  Marketed  Drugs,  Biologies,  and 
Devices." 

The  final  rule  implemented  section 
401  of  the  Food  and  Drug 
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Administration  Modernization  Act 
(FDAMA)  (Public  Uw  105-115).  In 
brief,  section  401  of  FDAMA  amended 
the  act  to  permit  drug,  biologic,  and 
device  manufacturers  to  disseminate 
certain  written  information  concerning 
the  safety,  effectiveness,  or  benefits  of  a 
use  that  is  not  described  in  the 
product's  approved  labeling  to  health 
care  practitioners,  pharmacy  benefit 
managers,  health  insurance  issuers, 
group  health  plans,  and  Federal  and 
State  Government  agencies,  provided 
that  the  manufacturer  complies  with 
certain  statutory  requirements.  For 
example,  the  information  that  is  to  be 
disseminated  must  be  about  a  drug  or 
device  that  is  being  legally  marketed;  it 
must  be  in  the  form  of  an  unabridged 
reprint  or  copy  of  a  peer-reviewed 
journal  article  or  reference  publication; 
and  it  must  not  be  derived  from  another 
manufacturer's  clinical  research,  unless 
that  other  manufacturer  has  given  its 
permission  for  the  dissemination.  The 
information  must  be  accompanied  by 
certain  information,  including  a 
prominently  displayed  statement  that 
the  information  discusses  a  use  or  uses 
that  have  not  been  approved  or  cleared 
by  FDA.  Additionally,  60  days  before 
dissemination,  the  manufacturer  must 
submit  to  FDA  a  copy  of  the  information 
to  be  disseminated  and  any  other 
clinical  trial  information  that  the 
manufacturer  has  relating  to  the  safety 
or  effectiveness  of  the  new  use,  any 
reports  of  clinical  experience  that 
pertain  to  the  safety  of  the  new  use,  and 
a  summary  of  such  information. 

The  rule  sets  forth  the  criteria  and 
procedures  for  making  such 
submissions  to  FDA.  Under  the  rule,  a 
submission  would  include  a 
certification  that  the  manufacturer  has 
completed  clinical  studies  necessary  to 
submit  a  supplemental  application  to 
FDA  for  the  new  use  and  will  submit 
the  supplemental  application  within  6 
months  of  its  initial  dissemination  of 
information.  If  the  manufacturer  has 
planned,  but  not  completed,  such 
studies,  the  submission  would  include 
proposed  protocols  and  a  schedule  for 
conducting  the  studies,  as  well  as  a 
certification  that  the  manufacturer  will 
complete  the  clinical  studies  and  submit 
a  supplemental  application  no  later  than 
36  months  of  its  initial  dissemination  of 
information.  The  rule  also  permits 
manufacturers  to  request  extensions  of 
the  time  period  for  completing  a  study 
and  submitting  a  supplemental 
application,  and  to  request  an 
exemption  from  the  requirement  to 
submit  a  supplemental  application.  The 
rule  prescribes  the  timeframe  within 
which  the  manufacturer  shall  maintain 


records  that  would  enable  it  to  take 
corrective  action.  The  rule  requires  the 
manufacturer  to  submit  lists  pertaining 
to  the  disseminated  articles  and 
reference  publications  and  the 
categories  of  persons  (or  individuals) 
receiving  the  information,  and  to  submit 
a  notice  and  summary  of  any  additional 
research  or  data  (and  a  copy  of  the  data) 
relating  to  the  product's  safety  or 
effectiveness  for  the  new  use.  The  rule 
requires  the  manufacturer  to  maintain  a 
copy  of  the  information,  lists,  records, 
and  reports  for  3  years  after  it  has 
ceased  dissemination  of  the  information 
and  to  make  the  documents  available  to 
FDA  for  inspection  and  copying. 

FDA  based  its  estimates  of  the  number 
of  submissions  it  would  receive  and  the 
number  of  manufactiu^rs  who  would 
take  advantage  of  part  99  on  the  number 
of  efficacy  and  new  use  supplements  for 
approved  drugs,  biologies,  and  devices 
received  in  fiscal  year  (FY)  1997  and  on 
a  projected  increase  in  supplements  due 
to  FDAMA.  In  FY  1997,  FDA  received 
198  efficacy  and  new  use  supplements 
from  115  manufacturers.  The  number  of 
supplements  increased  100  percent  from 
FY  1995  to  FY  1997  as  a  result  of  two 
new  initiatives,  the  Prescription  Drug 
User  Fee  Act  and  a  new  pediatric 
labeling  regulation.  If  FDAMA  results  in 
an  additional  50  percent  increase  in  the 
number  of  supplements  and  a 
corresponding  increase  in  the  number  of 
manufacturers,  then  the  estimated 
number  of  submissions  under  part  99  is 
297  (198  +  (0.5  X  198)),  and  the 
estimated  number  of  manufacturers  is 
172  (115  +  (0.5  X  115)).  These  figures  are 
reflected  in  tables  1  and  2  of  this 
document  for  §§  99.201(a)(1), 
99.201(a)(2),  99.201(a)(3),  99.201(b), 
99.201(c),  99.501(a)(1).  99.501(a)(2), 
99.501(b)(1).  99.501(b)(3),  and  99.501(c). 

The  estimated  bm-den  hours  for  these 
provisions  are  as  follows: 

Section  99.201(a)(1)  requires  the 
manufacturer  to  provide  an  identical 
copy  of  the  information  to  be 
disseminated,  including  any  required 
information.  Because  the  manufacturer 
must  compile  this  information  in  order 
to  prepare  its  submission  to  FDA,  FDA 
estimates  that  40  hours  would  be 
required  per  submission.  Because  297 
annual  responses  are  expected  under 
§  99.201(a)(1),  the  total  burden  for  this 
provision  is  11,880  hours  (297 
responses  x  40  hours  per  response). 

Section  99.201(a)(2)  requires  the 
manufacturer  to  submit  clinical  trial 
information  pertaining  to  the  safety  and 
effectiveness  of  the  new  use,  clinical 
experience  reports  on  the  safety  of  the 
new  use,  and  a  summary  of  the 
information.  FDA  estimates  24  burden 
hours  per  response  for  this  provision  for 


assembling,  reviewing,  and  submitting 
the  information  and  assiunes  that  the 
manufactxu«r  will  have  already  acquired 
some  of  this  information  in  order  to 
decide  whether  to  disseminate 
information  on  an  imapproved  use 
under  part  99.  The  totd  burden  for  this 
provision  is  7,128  hours  (297  annual 
responses  x  24  hours  per  response). 

Section  99.201(a)(3)  requires  the 
manufacturer  to  explain  its  search 
strategy  when  assembling  its 
bibliography,  and  so  FDA  estimates  that 
only  1  hour  would  be  required  for  the 
explanation  because  the  manufacturer 
would  have  developed  and  used  its 
search  strategy  before  preparing  the 
bibliography.  Because  297  annual 
responses  are  expected  under 
§  99.201(a)(3),  the  total  burden  for  this 
provision  is  297  hours  (297  annual 
responses  x  1  hour  per  response). 

Section  99.201(b)  simply  requires  the 
manufactm^r's  attorney,  agent,  or  other 
authorized  official  to  sign  its 
submissions,  and  certifications,  or 
requests  for  an  exemption.  FDA, 
therefore,  estimates  that  only  30 
minutes  are  necessary  for  such 
signatures.  Because  297  annual 
responses  are  ej^ected  under 
§  99.201(b),  the  total  burden  for  this 
provision  is  148.5  hours  (297  response 
x  0.5  hours  per  response  =148.5  hours). 

Section  99.201(c)  requires  the 
manufacturer  to  provide  two  copies 
with  its  original  submission?  Copying . 
the  submission  should  not  be  time- 
consuming,  so  FDA  estimates  the 
burden  to  be  30  minutes.  Because  297 
annual  responses  are  expected  under 
§  99.201(c),  the  total  burden  for  this 
provision  is  148.5  hours. 

While  the  act  requires  manufacturers 
to  provide  a  submission  to  FDA  before 
they  disseminate  information  on 
unapproved/new  uses,  it  also  permits 
manufacturers  to:  (1)  Have  completed 
studies  and  promise  to  submit  a 
supplemental  application  for  the  new 
use  within  6  months  of  the  date  of 
initial  dissemination;  (2)  provide 
protocols  and  a  schedule  for  completing 
studies  and  submitting  a  supplemental 
application  for  the  new  use  within  36 
months  of  the  date  of  initial 
dissemination;  (3)  have  completed 
studies  and  have  submitted  a 
supplemental  application  for  the  new 
use;  or  (4)  request  an  exemption  fi^m 
the  requirement  to  submit  a 
supplemental  application.  These 
possible  scenarios  are  addressed  in 
§§  99.201(a)(4)(i)(A).  99.201(a)(4)(ii)(A), 
99.201(a)(5),  and  99.205(b)  respectively. 

To  determine  the  number  of  responses 
in§§99.201(a)(4)(i)(A), 
99.201(a)(4)(ii)(A).  99.201(a)(5),  and 
99.205(b),  FDA  began  by  estimating  the 
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number  of  requests  for  an  exemption 
under  §  99.205(b).  The  legislative 
history  indicates  that  such  exemptions 
are  to  be  limited.  In  the  final  rule,  FDA 
estimated  that  approximately  10  percent 
of  all  respondents  would  seek~or  10 
percent  of  all  submissions  would 
contain~an  "economically  prohibitive" 
exemption  (resulting  in  1 7  total 
respondents  and  approximately  30 
annual  responses)  and  that  the 
estimated  reporting  biu-den  per  response 
would  be  82  hours.  This  results  in  a 
total  hour  biu-den  of  2,460  hours  for 
§  99.205(b)  (30  submissions  x  82  hoiu-s 
per  submission). 

The  estimated  increase  in  the  number 
of  exemption  requests  results  in  a 
corresponding  decrease  in  the 
remaining  nimiber  of  respondents  and 
submissions  under  §§  99.201(a)(4)(i)(A), 
99.201(a)(4)(ii)(A),  and  99.201(a)(5). 
FDA  assumes  that  the  remaining  267 
submissions  (297  total  submissions  -  30 
submissions  containing  an  exemption 
request)  will  be  divided  equally  among 
§  99.201(a)(4)(i)(A),  99.201  (a)(4)(ii)(A), 
and  99.201(a)(5),  resulting  in  89 
responses  in  each  provision  (267 
submissions/3  provisions).  FDA  has 
estimated  the  number  of  respondents  in 
a  similar  fashion  ((172  total  respondents 
- 17  respondents  submitting  an 
exemption  request)/3  provisions  =  51.6, 
rounded  up  to  52  respondents  per 
provision). 

As  stated  earlier,  §99.201(a)(4)(i)(A)) 
requires  the  manufacturer,  if  the 
manufacturer  has  completed  studies 
needed  for  the  submission  of  a 
supplemental  application  for  the  new 
use,  to  submit  the  protocol(s)  for  the 
completed  studies,  or,  if  the  protocol 
was  submitted  to  an  investigational  new 
drug  application  (IND)  or  investigational 
device  exemption  (IDE),  to  submit  the 
IND  or  IDE  nimiber{s),  the  date  of 
submission  of  the  protocol(s),  the 
protocol  number(s),  and  the  date  of  any 
amendments  to  the  protocol(s).  FDA 
estimates  that  30  hours  would  be 
required  for  this  response  because  this 
is  information  that  each  manufacturer 
already  maintains  for  its  drugs  or 
devices.  The  total  burden  for  this 
provision  is  2,670  hoiurs  (89  annual 
responses  x  30  hours  per  response). 

For  manufacturers  who  submit 
protocols  and  a  schedule  for  conducting 
studies,  §99.201(a)(4)(ii)(A))  requires 
the  manufacturer  to  include,  in  its 
schedule,  the  projected  dates  on  which 
the  manufacturer  expects  the  principal 
study  events  to  occur.  FDA  estimates  a 
manufactiirer  would  need 
approximately  60  hours  to  include  the 
projected  dates  because  it  would  have  to 
contact  the  studies'  principal 
investigator(s)  and  other  company 


officials.  The  total  burden  for  this 
provision  is  5,340  hours  (89  annual 
responses  x  60  hours  per  response). 

It  the  manufacturer  nas  submitted  a 
supplemental  application  for  the  new 
use,  §  99.201(a)(5)  requires  a  cross- 
reference  to  that  supplemental 
application.  FDA  estimates  that  only  1 
hour  would  be  needed  because 
manufacturers  already  maintain  this 
information.  The  total  burden  for  this 
provision  is  89  hours  (89  aimual 
responses  x  1  hour  per  response). 

Under  §99.203,  a  manufacturer  who 
has  certified  that  it  will  complete 
studies  necessary  to  submit  a 
supplemental  application  within  36 
months  after  its  submission  to  FDA,  but 
later  finds  that  it  will  be  ujiable  to 
complete  such  studies  or  submit  a 
supplemental  application  within  that 
time  period,  may  request  an  extension 
of  time  from  FDA.  Such  requests  for 
extension  should  be  limited,  occurring 
less  than  1  percent  of  the  time,  because 
manufacturers  and  FDA,  when 
developing  or  reviewing  study 
protocols,  should  be  able  to  identify 
when  a  study  will  require  more  than  36 
months  to  complete.  Section  99.203 
contemplates  extension  requests  under 
two  different  scenarios.  Under 
§  99.203(a),  a  manufacturer  may  make 
an  extension  request  before  it  makes  a 
submission  to  FDA  regarding  the 
dissemination  of  information  under  part 
99.  The  agency  expects  such  requests  to 
be  limited,  occurring  less  than  1  percent 
of  the  time  (or  1  aimual  response),  and 
that  such  requests  will  result  in  a 
reporting  burden  of  10  hours  per 
request.  The  total  burden  hours  for  this 
provision,  therefore,  is  10  hours  (1 
annual  response  x  10  hom^  per 
response). 

Section  99.203(b)  specifies  the 
contents  of  a  request  to  extend  the  time 
for  completing  planned  studies  after  the 
manufacturer  has  provided  its 
submission  to  FDA.  The  required 
information  includes  a  description  of 
the  studies,  the  current  status  of  the 
studies,  reasons  why  the  study  cannot 
be  completed  on  time,  and  an  estimate 
of  the  additional  time  needed.  FDA 
estimates  that  10  hours  for  reporting  the 
required  information  under  §  99.203(b) 
because  it  would  require  consultation 
between  the  manufacturer  and  key 
individuals  (such  as  the  study's 
principal  investigator(s)).  As  in  the  case 
of  §  99.203(a),  the  expected  number  of 
responses  is  very  small  (one  annual 
response],  and  the  total  burden  hours 
for  this  provision  is  10  hours  (one 
aimual  response  x  10  hours  per 
response). 

Section  99.203(c)  requires  two  copies 
of  an  extension  request  (in  addition  to 


the  request  required  under  section 
554(c)(3)  of  the  act),  and  FDA  estimates 
that  these  copies  would  result  in  a 
minimal  reporting  burden  of  30 
minutes.  However,  this  requirement 
would  apply  to  extension  requests 
under  §§  99.203(a)  and  (b).  so  the  total 
number  of  annual  responses  is  two. 
resulting  in  a  total  burden  hour  for  this 
provision  of  1  hour  (two  annual 
responses  x  0.5  hours  per  response). 

The  remaining  reporting  and 
recordkeeping  burdens  are  as  follows: 

Section  99.501(a)(1)  requires  the 
manufacturer  to  maintain  records  that 
identify  recipients  bv  category  or 
individually.  Under  §  99.301(a)(3).  FDA 
will  notify  the  manufacturer  whether  it 
needs  to  maintain  records  identifying 
individual  recipients  due  to  special 
safety  considerations  associated  with 
the  new  use.  This  means  that,  in  most 
cases,  the  manufacturer  will  only  have 
to  maintain  records  identifying 
recipients  by  category.  In  either  event, 
the  manufacturer  will  know  whether  it 
must  maintain  records  that  identif\' 
individual  recipients  before  it  begins 
disseminating  information.  The  time 
required  to  identify  recipients 
individually  should  be  minimal,  and  the 
time  required  to  identify  recipients  by 
category  should  be  even  less.  Therefore, 
FDA  estimates  the  burden  for  this 
provision  to  be  10  hours,  and.  because 
297  annual  responses  are  expected 
under  §99. 501(a)(1),  the  total  burden  for 
this  provision  is  2,970  hours  (297 
annual  responses  x  10  hours  per 
response). 

Section  99.501(a)(2)  requires  the 
manufacturer  to  maintain  a  copy  of  the 
information  it  disseminates.  This  task  is 
not  expected  to  be  time-consuming,  so 
FDA  estimates  the  burden  to  be  1  hour. 
Because  297  annual  responses  are 
expected  under  §  99.501(a)(2),  the  total 
burden  for  this  provision  is  297  hours 
(297  annual  responses  x  1  hour  per 
response). 

Section  99.501(b)(1)  requires  the 
manufacturer  to  submit  to  FDA 
semiannually  a  list  containing  the 
articles  and  reference  publications  that 
were  disseminated  in  the  preceding  6- 
month  period.  FDA  tentatively  estimates 
a  burden  of  8  hours  for  this  provision. 
The  actual  burden  may  be  less  if  the 
manufacturer  develops  and  updates  the 
list  while  it  disseminates  articles  and 
reference  publications  during  the  6- 
month  period  (as  opposed  to  generating 
a  completely  new  list  at  the  end  of  each 
6-month  period)  and  if  the  volume  of 
disseminated  materials  is  small.  The 
total  burden  for  this  provision  is  4.752 
hours  (297  responses  submitted 
semiannually  x  8  hours  per  response  = 
297  x  2  x  8  =  4.752  hours). 
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Section  553(a)(2)  of  the  act  requires 
manufacturers  that  disseminate 
information  to  submit  to  FDA 
semiaimually  a  list  that  identifies  the 
categories  of  providers  who  received  the 
articles  and  reference  publications. 
Section  99.501(b)(2)  also  requires  the 
list  to  identify  which  category  of 
recipients  received  each  particular 
article  or  reference  publication.  If  each 
of  the  297  submissions  under  part  99 
results  in  disseminated  information, 
§  99.501(b)(2)  would  resuH  in  594  lists 
(297  submissions  x  2  submissions/year) 
identifying  which  category  of  recipients 
received  each  particular  article  or 
reference  publication.  The  agency 
estimates  the  biu-den  to  be  only  1  hour 
per  response  because  this  type  of 
information  is  maintained  as  a  usual 
and  customary  business  practice,  and 
the  total  burden  for  this  provision  is  594 
hours  (594  lists  x  1  hour  per  list). 

In  relation  to  §  99.201(a)(2), 
§  99.501(b)(3)  requires  the  manufactiirer 
to  provide,  on  a  semiannual  basis,  a 
notice  and  summary  of  any  additional 
clinical  research  or  other  data  relating  to 
the  safety  and  effectiveness  of  the  new 
use  and,  if  it  possesses  such  research  or 
data,  to  provide  a  copy  to  FDA.  This 
burden  should  not  be  as  extensive  as 
that  in  §  99.201(a)(2),  so  FDA  estimates 
the  burden  to  be  20  hours  per  response, 
for  a  total  burden  of  11,880  hours  for 
this  provision  (297  annual  responses 


submitted  semiannually  x  20  hours  per 
response  =  297  x  2  x  20  =  11,880  hours). 

If  a  manufacturer  discontinues  or 
terminates  a  study  before  completing  it, 
§  99.50l{b)(4l)  requires  the 
manufacturer  to  state  the  reasons  for 
discontinuing  or  terminating  the  study 
in  its  next  progress  report.  Based  on 
FDA's  regulatory  experience  in 
monitoring  studies  to  support 
supplemental  applications,  FDA 
estimates  this  would  affect  only  1 
percent  of  all  applications  (297  x  0.01  = 
2.97,  rounded  up  to  3)  and  only  2 
manufacturers  (172  x  0.01  =  1.72, 
rounded  up  to  2).  FDA  estimates  2  hours 
of  reporting  time  for  this  requirement 
because  the  manufacturer  should  know 
the  reasons  for  discontinuing  or 
terminating  the  study  and  would  only 
need  to  provide  those  reasons  in  its 
progress  report.  The  total  burden  hours 
for  this  provision  is  6  hours  (three 
annual  responses  x  2  hours  per 
response). 

Section  99.501(b)(5)  requires  the 
manufacturer  to  submit  any  new  or 
additional  information  that  relates  to 
whether  the  manufacturer  continues  to 
meet  the  requirements  for  the 
exemption  after  an  exemption  has  been 
granted.  FDA  cannot  determine,  at  this 
time,  how  many  exemption  requests 
will  be  granted,  but,  for  purposes  of  this 
information  collection,  has  estimated 
that  10  percent  of  all  submissions  will 


contain  an  exemption  request  (297  total 
submissions  x  0.10  =  29.7,  rounded  up 
to  30)  and  has  assumed  that  all 
exemption  requests  will  be  granted,  for 
.  a  total  of  30  annual  responses.  The 
information  sought  imder  §  99.501(b)(5) 
pertains  solely  to  new  or  additional 
information  and  is  not  expected  to  be  as 
extensive  as  the  information  required  to 
obtain  an  exemption. 

Thus,  FDA  tentatively  estimates  the 
burden  for  §  99.501(b)(5)  to  be  41  hours 
per  response  (or  half  the  burden 
associated  with  an  exemption  request), 
for  a  total  burden  of  1,230  hours  for  this 
provision  (30  annual  responses  x  41 
hours  per  response). 

Section  99.501(c)  requires  the 
manufacturer  to  maintain  records  for  3 
years  after  it  has  ceased  dissemination 
of  the  information.  FDA  estimates  the 
burden  hoiu"  for  this  provision  to  be  1 
hour.  Because  297  annual  responses  are 
expected  under  §  99.501(c).  the  total 
burden  for  this  provision  is  297  hours. 

Description  of  Respondents:  All 
manufacturers  (persons  and  businesses, 
including  small  businesses)  of  drugs, 
biologies,  and  device  products. 

In  die  Federal  Register  of  April  16, 
2002  (67  FR  18626),  FDA  invited 
comments  on  the  collection  of 
information.  No  comments  were 
received. 

FDA  estimates  the  burden  of  this 
collection  of  information  as  follows: 


Table  1.- 

-ESTIMATED  Annual  Reporting  Burden^ 

21  CFR  Section 

Number  of 
Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

Hours  per 
Response 

Total  Hours 

99.201(a)(1) 

172 

1.7 

297 

40 

11,880 

99.201(a)(2) 

172 

1.7 

297 

24 

7,128 

99.201(a)(3) 

172 

1.7 

297 

1 

297 

99.201  (a)(4)(i)(A) 

52 

1.7 

89 

30 

2,670 

99.201  (a)(4)(ii)(A) 

52 

1.7 

89 

60 

5,340 

99.201(a)(5) 

52 

1.7 

89 

1 

89 

99.201(b) 

172 

1.7 

297 

0.5 

148.5 

99.201(c) 

172 

1 

1.7 

297 

0.5 

148.5 

99.203(a) 

1 

1 

10 

10 

99.203(b) 

1 

1 

1 

10 

10 

99.203(c) 

2 

1 

2 

0.5 

1 

99.205(b) 

17 

1.8 

30 

82 

2,460 

99.501(b)(1) 

172 

3.4 

594 

8 

4,752 

99.501(b)(2) 

172 

3.4 

594 

1 

594 

99.501(b)(3) 

172 

1                                                                      

1                      3.4 

1 

594 

20 

11,880 
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Table  1.— Estimated  Annual  Reporting  Burden i— Continued 


21  CFR  Section 

Number  of 
Respondents 

Annual  Frequency  per 
Response 

Total  Annual 
Responses 

sssss 

99.501(b)(4) 

2 

1.7 

3 

2                                6 

99.501(b)(5) 

17 

1.8 

30 

41                           1 .230 

1 

Total  Hours 

48.644 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 

Table  2. — Estimated  Annual  Recordkeeping  Burden ^ 


21  CFR  Section 

Number  of 
Recordkeepers 

Annual  Frequency  of 
Recordkeeping 

Total  Annual                Hours  per         Total  Recordkeeping 
Records                Recordkeeper                 Hours 

99.501(a)(1) 

172 

1.7 

297                               10 

2.970 

99.501(a)(2) 

172 

1.7 

297 

1 

297 

99.501(c) 

172 

1.7 

297 

1                              297 

Total  Hours 

■■  -r        

3,564 

^  There  are  no  capital  costs  or  operating  and  maintenance  costs  associated  with  this  collection  of  information. 


The  estimated  burden  associated  with 
the  information  collection  requirements 
for  this  rule  is  52.208  hours.  In  the 
Federal  Register  of  June  9.  1998  (63  FR 
31502),  the  agency  requested  comments 
on  the  proposed  collections  of 
information.  No  comments  were 
received. 

Dated:  September  10,  2002. 
Margaret  M .  Dotzel, 
Associate  Commissioner  for  Policy. 
[FR  Doc.  02-23506  Filed  »-13-02;  8:45  am] 
BILUNG  CODE  4160-01-S 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 

[Docket  No.  02D-0028] 

Medical  Devices;  Class  II  Special 
Controls  Guidance  Document; 
Cyclosporlne  and  Tacrolimus  Assays; 
Availability 

agency:  Food  and  Drug  Administration, 

HHS. 

ACTION:  Notice. 

SUMMARY:  The  Food  and  Drug 
Administration  (FDA)  is  announcing  the 
availability  of  the  guidance  entitled 
"Class  II  Special  Controls  Guidance 
Document;  Cyclosporlne  and 
Tacrolimus  Assays;  Guidance  for 
Industry  and  FDA."  These  assays  are 
used  as  an  aid  in  the  management  of 
transplant  patients  receiving  these 
drugs.  Elsewhere  in  this  issue  of  the 
Federal  Register,  FDA  is  issuing  a  final 
rule  to  reclassify  cyclosporlne  and 


tacrolimus  assays  into  class  II  (special 
controls). 

DATES:  Submit  written  or  electronic 
comments  on  agency  guidances  at  any 
time. 

ADDRESSES:  Submit  written  requests  for 
single  copies  on  a  3.5"  diskette  of  the 
guidance  document  entitled  "Class  11 
Special  Controls  Guidance  Docvunent; 
Cyclosporlne  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA"  to  the 
Division  of  Small  Manufactiu^rs, 
International,  and  Consiuner  Assistance 
(HFZ-220).  Center  for  Devices  and 
Radiological  Health.  Food  and  Drug 
Administration,  1350  Piccard  Dr., 
Rockville.  MD  20850.  Send  two  self- 
addressed  adhesive  labels  to  assist  that 
office  in  processing  your  request,  or  fax 
your  request  to  301-443-8818.  Submit 
written  comments  concerning  this 
guidance  to  the  Dockets  Management 
Branch  (HFZ-305),  Food  and  Drug 
Administration,  5630  Fishers  Lane,  rm. 
1061,  Rockville,  MD  20852.  Submit 
electronic  comments  to  http:// 
www.fda.gov/dockets/ecomments.  See 
the  SUPPLEMENTARY  INFORMATION  section 
for  electronic  access  to  the  guidance 
document. 

FOR  FURTHER  INFORMATION  CONTACT:  Jean 
M.  Cooper,  Center  for  Devices  and 
Radiological  Health  (HFZ-440),  Food 
and  Drug  Administration,  2098  Gaither 
Road.  Rockville,  MD  20850,  301-594- 
1243. 

SUPPLEMENTARY  INFORMATION: 
I.  Background 

In  the  Federal  Register  of  February 
21,  2002  (67  FR  7982),  FDA  published 
a  proposed  rule  to  reclassify 


cyclosporlne  and  tacrolimus  assays  from 
class  III  (premarket  approval)  to  class  II 
(special  controls)  after  reviewing 
information  contained  in 
reclassification  petitions  submitted  by 
Dade  Behring,  Inc.,  and  Microgenics, 
Inc.  FDA  also  identified  the  guidance 
document  entitled  "Class  II  Special 
Controls  Guidance  Document; 
Cyclosporlne  and  Tacrolimus  Assays; 
Draft  Guidance  for  Industry  and  FDA" 
as  the  special  control  capable  of 
providing  reasonable  assm-ance  of  safety 
and  effectiveness  for  these  devices. 
These  assays  are  used  as  an  aid  in  the 
management  of  transplant  patients 
receiving  these  drugs. 

Interested  persons  were  invited  to 
comment  on  the  draft  guidance  by  April 
22,  2002.  FDA  received  two  comments 
that  were  supportive  of  the  proposed 
reclassification,  but  these  comments 
suggested  specific  reconmiendations  for 
changes  to  the  guidance.  The  guidance 
has  been  revised  to  reflect  consideration 
of  these  comments. 

n.  Significance  of  Guidance 

This  guidance  is  being  issued 
consistent  with  FDA's  good  guidance 
practices  regulation  (21  CFR  10.115). 
This  guidance  represents  the  agency's 
current  thinking  on  special  controls  for 
cyclosporlne  and  tacrolimus  assays.  It 
does  not  create  or  confer  any  rights  for 
or  on  any  person  and  does  not  operate 
to  bind  FDA  or  the  public.  An 
alternative  approach  may  be  used  if 
such  approach  satisfies  the  applicable 
statute  and  regulations.  Following  the 
effective  date  of  this  final  classification 
rule,  any  firm  submitting  a  510(k) 
premarket  notification  for  a 
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cyclosporine  or  tacrolimus  test  system 
will  need  to  address  the  issues  covered 
in  the  special  control  guidance. 
However,  the  firm  need  only  show  that 
its  device  meets  the  recommendations 
of  the  guidance  or  in  some  other  way 
provides  equivalent  assurances  of  safety 
and  effectiveness. 

in.  Electronic  Access 

In  order  to  receive  "Class  II  Special 
Controls  Guidance  Document; 
Cyclosporine  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA"  via 
your  fax  machine,  call  the  CDRH  Facts- 
On-Demand  system  at  800-899-0381  or 
301-827-0111  from  a  touch-tone 
telephone.  Press  1  to  enter  the  system. 
At  the  second  voice  prompt  press  1  to 
order  a  document.  Enter  the  document 
number  (1380)  followed  by  the  pound 
sign  (#).  Follow  the  remaining  voice 
prompts  to  complete  your  request. 

Persons  interested  in  obtaining  a  copy 
of  the  guidance  may  also  do  so  using  the 
Internet.  The  Center  for  Devices  and 
Radiological  Health  (CDRH)  maintains 
an  entry  on  the  Internet  for  easy  access 
to  information  including  text,  graphics, 
and  files  that  may  be  downloaded  to  a 
personal  computer  with  access  to  the 
Internet.  Updated  on  a  regular  basis,  the 
CDRH  home  page  includes  device  safety 
alerts.  Federal  Register  reprints, 
information  on  pretnarket  submissions 
(including  lists  of  approved  applications 
and  manufacturers'  addresses),  small 
manufacturers'  assistance,  information 
on  video  conferencing  and  electronic 
submission,  Manmiography  Matters, 
and  other  device-oriented  information. 
The  CDRH  home  page  may  be  accessed 
at  http://www.fda.gov/cdrh.  "Class  II 
Special  Controls  Guidance  Document; 
Cyclosporine  and  Tacrolimus  Assays; 
Guidance  for  Industry  and  FDA"  will  be 
available  at  http://www.fda.gov/cdrh/ 
ode/guidance/ 1 380.pdf 

IV.  Paperwork  Reduction  Act 

This  guidance  contains  information 
collection  provisions  that  are  subject  to 
review  by  the  Office  of  Memagement  and 
Budget  (0MB)  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520).  The  collection  of  information  in 
part  three  of  this  guidance  has  been 
submitted  to  OMB  for  review  and  was 
approved  under  OMB  control  number 
0910-0231. 


V.  Comments 

Interested  persons  may  submit  to  the 
Dockets  Management  Branch  (see 
ADDRESSES)  written  or  electronic 
comments  on  the  guidance.  Two  copies 
of  any  comments  are  to  be  submitted, 
except  that  individuals  may  submit  one 
copy.  Conmients  are  to  be  identified 
with  the  docket  number  foimd  in 
brackets  in  the  heading  of  this 
document.  The  guidance  and  received 
comments  are  available  for  public 
examination  in  the  Dockets 
Management  Branch  between  9  a.m.  and 
4  p.m.,  Monday  through  Friday. 

Dated:  August  19,  2002. 
Linda  S.  Kahan, 

Deputy  Director.  Center  for  Devices  and 
Radiological  Health. 
[FR  Doc.  02-23507  Filed  9-13-02;  8:45  am] 

BILLING  CODE  4160-01-S 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-W-44] 

Notice  of  Submission  of  Proposed 
Information  Collection  to  OMB; 
Application  for  Eligibility  as  a 
Nonprofit  Corporation 

agency:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

summary:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  16, 
2002. 

ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/ or  OMB 
approval  number  (2502-0057)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Lauren Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 

Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 


and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail 

Wayne_Eddins@HUD.gov,  telephone 
(202)  708-2374.  This  is  not  a  toll-fi«e 
number.  Copies  of  the  proposed  forms 
and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 
SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  number,  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 
the  agency  form  number,  if  applicable; 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  the 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
niunber  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Application  for 
Eligibility  as  a  Nonprofit  Corporation. 

OMB  Approval  Number:  2502-0057. 

Form  Numbers:  HUD-3433,  HUD- 
3434.  HUD-3435. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use:  The 
application  identifies  the  nonprofits' 
qualification  to  successfully  sponsor  a 
multifamily  housing  project.  A 
nonprofit  is  defined  as  an  entity 
organized  for  reasons  other  than 
fineincial  gain.  The  information 
collected  will  also  be  used  to  identify 
the  nonprofit's  motive  for  sponsoring 
the  project,  and  identify  any  contractual 
relationship  that  exists  between  HUD 
and  the  nonprofit. 

Respondents:  Not-for-profit 
institutions,  business  or  other  for-profit. 

Frequency  of  Submission:  On 
occasion. 


Number  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden: 


270 


270 


90 
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Total  Estimated  Burden  Hours:  90. 
Status:  Reinstatement,  without 
change,  of  previously  approval. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  10,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-23503  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4210-72-M 


DEPARTMENT  OF  HOUSING  AND 
URBAN  DEVELOPMENT 

[Docket  No.  FR-4734-N-43] 

Notice  of  Submission  of  Proposed 
information  Collection  to  OMB; 
Customer  Service  and  Satlstactlon 
Survey 

AGENCY:  Office  of  the  Chief  Information 
Officer,  HUD. 
ACTION:  Notice. 

SUMMARY:  The  proposed  information 
collection  requirement  described  below 
has  been  submitted  to  the  Office  of 
Management  and  Budget  (OMB)  for 
review,  as  required  by  the  Paperwork 
Reduction  Act.  The  Department  is 
soliciting  public  comments  on  the 
subject  proposal. 

DATES:  Comments  Due  Date:  October  16, 
2002. 


ADDRESSES:  Interested  persons  are 
invited  to  submit  comments  regarding 
this  proposal.  Comments  should  refer  to 
the  proposal  by  name  and/or  OMB 
approval  niunber  (2507-0001)  and 
should  be  sent  to:  Lauren  Wittenberg, 
OMB  Desk  Officer,  Office  of 
Management  and  Budget,  Room  10235, 
New  Executive  Office  Building, 
Washington,  DC  20503;  Fax  number 
(202)  395-6974;  e-mail 
Laureri_Wittenberg@omb.eop.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Eddins,  Reports  Management 
Officer,  QDAM,  Department  of  Housing 
and  Urban  Development,  451  Seventh 
Street,  Southwest,  Washington,  DC 
20410;  e-mail  Wayne_Eddins@HUD.gov; 
telephone  (202)  708-2374.  This  is  not  a 
toll-free  number.  Copies  of  the  proposed 
forms  and  other  available  documents 
submitted  to  OMB  may  be  obtained 
from  Mr.  Eddins. 

SUPPLEMENTARY  INFORMATION:  The 
Department  has  submitted  the  proposal 
for  the  collection  of  information,  as 
described  below,  to  OMB  for  review,  as 
required  by  the  Paperwork  Reduction 
Act  (44  U.S.C.  Chapter  35).  The  Notice 
lists  the  following  information:  (1)  The 
title  of  the  information  collection 
proposal;  (2)  the  office  of  the  agency  to 
collect  the  information;  (3)  the  OMB 
approval  nimiber;  if  applicable;  (4)  the 
description  of  the  need  for  the 
information  and  its  proposed  use;  (5) 


the  agency  form  number,  if  applicable: 
(6)  what  members  of  the  public  will  be 
affected  by  the  proposal;  (7)  how 
frequently  information  submissions  will 
be  required;  (8)  an  estimate  of  the  total 
number  of  hours  needed  to  prepare  ihe 
information  submission  including 
number  of  respondents,  frequency  of 
response,  and  hours  of  response;  (9) 
whether  the  proposal  is  new,  an 
extension,  reinstatement,  or  revision  of 
an  information  collection  requirement; 
and  (10)  the  name  and  telephone 
number  of  an  agency  official  familiar 
with  the  proposal  and  of  the  OMB  Desk 
Officer  for  the  Department. 

This  Notice  also  lists  the  following 
information: 

Title  of  Proposal:  Customer  Service 
and  Satisfaction  Survey. 

OMB  Approval  Number:  2507-0001. 

Form  Numbers:  None. 

Description  of  the  Need  for  the 
Information  and  Its  Proposed  Use: 
Survey  measures  the  resident's  level  of 
satisfaction  with  their  living  conditions, 
facilities  interanction  and 
communication  between  PHAs/owners 
and  residents,  and  guides  managers  in 
recognizing  areas  of  concern  identified 
by  residents. 

Respondents:  Individuals  or 
households,  business  or  other  for-profit 
institutions.  State,  Local  or  Tribal 
Government. 

Frequency  of  Submission:  Annually. 


Numt)er  of  re- 
spondents 


Annual  re- 
sponses 


Hours  per  re- 
sponse 


Burden  hours 


Reporting  Burden 


640,780 


269,091 


0.3 


82.903 


Total  Estimated  Burden  Hours: 
82,903. 

Status:  Revision  of  a  currently 
approved  collection. 

Authority:  Section  3507  of  the  Paperwork 
Reduction  Act  of  1995,  44  U.S.C.  35,  as 
amended. 

Dated:  September  10,  2002. 
Wayne  Eddins, 

Departmental  Reports  Management  Officer, 
Office  of  the  Chief  Information  Officer. 
[FR  Doc.  02-23504  Filed  9-13-02;  8:45  am] 
BILLING  CODE  4210-72-M 


DEPARTMENT  OF  THE  INTERIOR 

Buresu  of  Land  Management 
[OR090-5882-PH;  GP2-0382] 

Notice  Of  Meeting 

AGENCY:  Bureau  of  Land  Management, 
Interior. 


ACnON:  Notice  of  meeting. 


SUMMARY:  The  Eugene  Resource 
Advisory  Committee  will  hold  a 
meeting  in  Eugene,  Oregon.  Agenda 
topics  include  review  of  last  meeting 
minutes,  end  of  year  evaluation  and 
discussion  of  future  projects.  The 
meeting  is  being  held  under  the 
authority  of  Public  Law  106-393. 

DATES:  November  7,  2002.  The  meeting 
will  begin  at  9  am.  A  public  comment 
period  will  be  held  during  the  meeting 
at  11:30  am.  The  meeting  is  expected  to 
adjourn  by  4  pm. 

ADDRESSES:  The  meeting  will  be  held  at 
the  U.S.  Bureau  of  Land  Management 
office,  2890  Chad  Drive,  Eugene, 
Oregon,  97408. 

FOR  FURTHER  INFORMATION  CONTACT: 
Wayne  Elliott,  Eugene  District  Office, 
Eugene,  Oregon,  (541)  683-6989. 


Dated:  September  4.  2002. 
Wayne  Elliott, 
Natural  Resource  Advisor. 
(FR  Doc.  02-23429  Filed  9-13-02;  8:45  am] 
BILUNQ  CODE  4310-33-M 

DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-1 60-1 430-01 ;  CA  42826] 

Notice  Of  Realty  Action;  Recreation 
and  Public  Purposes  (R&PP)  Act 
Classification;  California 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice. 

summary:  The  following  BLM  public 
lands  in  San  Luis  Obispo  County. 
California  have  been  examined  and 
found  suitable  for  classification  for 
conveyance  to  the  County  of  San  Luis 
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Obispo  under  the  provisions  of  the 
Recreation  and  Public  Purposes  Act,  as 
amended  (43  U.S.C.  869  et  seq.).  The 
lands  will  not  be  offered  for  conveyance 
until  at  least  60  days  after  publication 
of  this  Notice  in  the  Federal  Register: 

Mount  Diablo  Meridian,  T.  30  S.,  R.  14  E. 

Section  2  Lot  7,  Lot  8.  Lot  9,  WV2  of  Lot      . 

10.  Lot  12,  NV2SWV4,  SWV4SWV4 
Section  3  Lot  4.  WV2  of  Lot  5.  SV2E'/2  of 

Lot  6,  Lot  9,  Lot  10,  Lot  11,  Lot  13,  SV- 
Section  4  SEV4 
Containing  1299.81  acres 

APNs:  portion  of  070-351-004,  070- 
351-005,  portion  of  070=-351-006, 
portion  of  070-361-007. 

The  County  of  San  Luis  Obispo  has 
filed  an  application  to  purchase  the 
above  BLM  land  for  an  addition  to  the 
Santa  Margarita  Lake  Regional  Park. 
These  lands  lie  north  of  the  Lake.  The 
primary  purpose  of  the  conveyance 
would  be  for  public  recreation,  with 
construction  of  a  trail  system  and 
campgrounds.  The  lands  are  not  needed 
for  Federal  purposes.  Conveyance  is 
consistent  with  current  BLM  land  use 
planning  and  would  be  in  the  public 
interest. 

The  conveyance  instrument  (Federal 
patent)  to  be  issued  to  the  County  will 
be  subject  to  the  following  terms, 
conditions,  and  reservations: 

1.  Provisions  of  the  Recreation  and 
Public  Purposes  Act  and  to  all 
applicable  regulations  of  the  Secretary 
of  the  Interior. 

2.  A  right-of-way  for  ditches  and 
canals  constructed  by  the  authority  of 
the  United  States;  Act  of  August  30. 
1890  (26  Stat.  391;  43  U.S.C.  945). 

3.  All  minerals  shall  be  reserved  to 
the  United  States,  together  with  the 
right  to  prospect  for,  mine,  and  remove 
the  minerals  under  applicable  laws  and 
regulations  of  the  Secretary  of  the 
biterior. 

4.  Any  valid  existing  rights 
docxunented  on  the  official  public  land 
records  at  the  time  of  patent  issuance. 

1.  A  reversionary  clause  that  will 
allow  the  United  States  to  revest  title  in 
the  event  that  the  subject  lands  are  not 
used  for  the  purpose  for  which  they 
were  conveyed,  or  if  the  County 
transfers  title  or  control  of  the  subject 
lands  to  another  party. 

6.  Any  other  reservations  01 
conditions  that  the  authorized  officer 
determines  appropriate  to  ensure  proper 
management  of  the  subject  lands  and 
interests  therein. 

Detailed  information  concerning  this 
action  is  available  for  review  at  the 
office  of  the  Bureau  of  Land 
Management,  Bakersfield  Field  Office. 
3801  Pegasus  Drive.  Bakersfield, 
California. 


Upon  publication  of  this  notice  in  the 
Federal  Register,  the  subject  lands  will 
be  removed  from  their  current  exchange 
segregation.  At  the  same  time,  the 
subject  lands  will  be  segregated  fi-om 
appropriation  under  the  public  land 
laws,  including  the  general  mining  laws, 
except  for  conveyance  under  the 
Recreation  and  Public  Purposes  Act  and 
leasing  under  the  mineral  leasing  laws. 
For  a  period  of  45  days  fi-om  the  date  of 
publication  of  this  notice,  interested 
persons  may  submit  comments 
regarding  the  proposed  conveyance  or 
classification  of  the  lands  to  the  Field 
Office  Manager.  Bakersfield  Field 
Office.  3801  Pegasus  Drive,  Bakersfield, 
CA  93308. 

Classification  Comments:  Interested 
parties  may  submit  comments  involving 
the  suitability  of  the  land  for  an 
addition  to  the  Regional  Park. 
Comments  on  the  classification  must  be 
restricted  to  whether  the  land  is 
physically  suited  for  the  proposal, 
whether  the  use  will  maximize  the 
future  use  or  uses  of  the  land,  whether 
the  use  is  consistent  with  local  planning 
and  zoning,  or  if  the  use  is  consistent 
with  State  and  Federal  programs. 

Application  Comments:  Interested 
parties  may  submit  comments  regarding 
the  specific  uses  proposed  in  the 
application  and  plan  of  development, 
whether  the  BLM  followed  proper 
administrative  procedures  in  reaching 
the  decision,  or  any  other  factor  not 
directly  related  to  the  suitability  of  the 
land  for  addition  to  the  Regional  Park. 

Any  adverse  comments  will  be 
reviewed  by  the  State  Director.  In  the 
absence  of  any  adverse  comments,  the 
classification  will  become  effective  60 
days  fi-om  the  date  of  publication  of  this 
notice  in  the  Federal  Register. 

Dated:  July  23,  2002. 
John  Skibinski, 

Acting  BLM  Field  Office  Manager. 

[FR  Doc.  02-23047  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4310-40-P 


NATIONAL  CREDIT  UNION 
ADMINISTRATION 

Notice  of  Meeting 

TIME  AND  DATE:  10  a.m.,  Thursday, 

September  19,  2002. 

PLACE:  Board  Room.  7th  Floor,  Room 

7047,  1775  Duke  Street,  Alexandria,  VA 

22314-3428. 

STATUS:  Open. 

MATTERS  TO  BE  CONSIDERED: 

1.  Request  from  a  Federal  Credit 
Union  to  Convert  to  a  Community 
Charter. 


2.  Proposed  Rule:  Part  740  of  NCUA's 
Rules  and  Regulations,  Advertising. 

3.  Proposed  Rule:  Section  701.19  of 
NCUA's  Rules  and  Regulations, 
Retirement  Benefits  for  Federal  Credit 
Union  Employees. 

4.  Proposed  Rule:  Part  741  of  NCUA's 
Rules  and  Regulations,  Overseas 
Branching  by  Federally  Insured  Credit 
Unions. 


FOR  FURTHER  INFORMATION  CONTACT: 
Becky  Baker,  Secretary  of  the  Board, 
Telephone:  703-518-6304. 

Becky  Baker, 

Secretary  of  the  Board. 

[PR  Doc.  02-23664  Filed  9-12-02;  4:00  pm] 

BILUNG  CODE  7535-01-M 


NATIONAL  SCIENCE  FOUNDATION 

NSF-NASA  National  Astronomy  and 
Astrophysics  Advisory  Committee; 
Notice  of  Meeting 

In  accordance  with  the  Federal 
Advisory  Committee  Act  (Pub.  L.  92- 
463,  as  amended),  the  National  Science 
Foimdation  annoxmces  the  following 
meeting: 

Name:  NSF-NASA  National  Astronomy  & 
Astrophysics  Advisory  Committee  (#13883). 

Date  and  Time:  October  2  &  3.  2002.  8  am- 
5  pm. 

Place:  National  Science  Foundation.  4201 
Wilson  Blvd.,  Arlington,  VA  22230. 

Type  of  Meeting:  Open. 

Contact  Person:  Dr.  G.  Wayne  Van  Citters, 
Director,  Division  of  Astronomical  Sciences, 
Suite  1045,  National  Science  Foundation, 
4201  Wilson  Blvd.,  Arlington,  VA  22230. 
Telephone:  703-292-4908.  If  you  are 
attending  the  meeting  and  need  access  to  the 
NSF  building  please  contact  Mary  Lou 
Renninger  at  703-292-8820  so  that  your 
name  may  be  added  to  the  building  access 
list. 

Purpose  of  Meeting:  To  provide  advice  and 
recommendations  to  the  National  Science 
Foundation  (NSF)  and  the  National 
Aeronautics  and  Space  Administration 
(NASA)  on  issues  within  the  field  of 
astronomy  and  astrophysics  that  are  of 
mutual  interest  and  concern  to  the  two 
agencies. 

Agenda:  To  hear  presentations  of  current 
programming  by  representatives  from  NSF 
and  NASA;  to  discuss  current  and  potential 
areas  of  cooperation  between  the  two 
agencies;  to  formulate  recommendations  for 
continued  and  new  areas  of  cooperation  and 
mechanisms  for  achieving  them. 

Dated:  September  10,  2002. 
Susanne  E.  Bolton, 

Committee  Management  Officer. 

[FR  Doc.  02-23483  Filed  9-13-02;  8:45  am] 

BILIJNG  CODE  7586-01-M 


58438 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Notices 


Federal  Roister/ Vol.  67,  No.  179/Monday,  September  16,  2002 /Notices 


58437 


NUCLEAR  REGUU^TORY 
COMMISSION 

[Docket  No.  50^482] 

Wolf  Creek  Nuclear  OfMrating 
Corporation;  Notice  of  Partial  Denial  of 
Amendment  to  Facility  Operating 
License  and  Opportunity  for  Hearing 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC  or  the  Commission) 
has  denied  part  of  a  request  by  Wolf 
Creek  Nuclear  Operating  Corporation 
(the  licensee)  for  an  amendment  to 
Facility  Operating  License  No.  NPF-42 
issued  to  the  licensee  for  operation  of 
the  Wolf  Creek  Generating  Station 
(WCGS),  located  in  Coffey  County, 
Kansas. 

Notice  of  Consideration  of  Issuance  of 
this  amendment  was  published  in  the 
Federal  Register  on  Jidy  26,  2000  (65  FR 
46010). 

The  purpose  of  the  licensee's 
amendment  request  was  to  revise 
Appendix  C,  "Antitrust  Conditions  for 
Kansas  Gas  and  Electric  Company 
[KGE],"  for  the  WCGS  operating  license. 
The  revisions  (1)  add  a  statement  that 
the  antitrust  conditions  do  not  restrict 
the  rights  of  Kansas  Electric  Power 
Cooperative,  Inc.  (KEPCo)  or  the  duties 
of  I^nsas  Gas  and  Electric  Company 
(KGE),  that  may  exist  beyond,  and  are 
not  inconsistent  with  the  antitrust 
conditions,  (2)  define  "KGE  members  in 
licensee's  service  area"  in  the  appendix 
to  include  all  KEPCo  members  with 
facilities  in  Western  Resources'  and 
KGE's  combined  service  area,  (3)  delete 
license  conditions  restricting  KEPCo 's 
use  of  the  power  from  WCGS,  (4) 
remove  out-of-date  conditions,  and  (5) 
update  conditions  to  be  consistent  with 
the  terms  and  conditions  of  Western 
Resources'  Federal  Energy  RegiUatory 
Commission  (FERC)  open  access 
transmission  tariff.  Western  Resources  is 
the  parent  company  of  KGE. 

The  NRC  staff  has  concluded  that  the 
licensee's  proposed  deletion  of  part  of 
Antitrust  Condition  2(a)  that  KGE  shall 
offer  an  opportunity  to  participate  in 
other  nuclear  generating  unit(s)  (other 
than  WCGS)  which  KGE  may  construct, 
own,  and  operate,  and  the  proposed 
deletion  of  references  to  Condition  2(a) 
in  Appendix  C  caimot  be  granted.  The 
basis  for  the  NRC  staff's  denial  and  a 
more  complete  description  of  what  part 
of  Condition  2(a)  caimot  be  granted,  are 
documented  in  the  safety  evaluation 
dated  September  6,  2002,  that  supported 
Amendment  No.  147  that  approved  the 
remaining  parts  of  the  licensee's 
proposed  amendment.  The  licensee  was 
notified  of  the  Commission's  partial 
denial  of  the  proposed  change  by  letter 
dated  September  6,  2002. 


By  30  days  from  the  date  of 
publication  of  this  notice  in  the  Federal 
Register,  the  licensee  may  demand  a 
hearing  with  respect  to  the  denial 
described  above.  Any  person  whose 
interest  may  be  affected  by  this 
proceeding  may  file  a  written  petition 
for  leave  to  intervene.  ^ 

A  request  for  hearing  or  petition  for 
leave  to  intervene  must  be  filed  with  the 
Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington,  DC  20555-0001,  Attention: 
Rulemakings  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
Public  Dociunent  Room  (PDR),  located 
at  One  White  Flint  North,  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland,  by  the  above  date.  Because  of 
continuing  disruptions  in  delivery  to 
mail  to  U.S.  Government  offices,  it  is 
requested  that  petitions  for  leave  to 
intervene  and  requests  for  hearing  be 
transmitted  to  the  Secretary  of  the 
Commission  either  by  means  of 
facsimile  transmission  to  301-415-1101 
or  by  e-mail  to  hearingdocket@nrc.gov. 
A  copy  of  any  petitions  should  also  be 
sent  to  the  Office  of  the  General 
Counsel,  U.S.  Nuclear  Regulatory 
Commission,  Washington,  E)C  20555- 
0001,  and  because  of  continuing 
disruptions  in  delivery  of  mail  to  U.S. 
Govenmient  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCentei^nrc.gov. 
A  copy  of  any  petitions  should  also  be 
sent  to  Jay  Silberg,  Esq.,  Shaw,  Pittman, 
Potts  &  Trowbridge,  2300  N  Street,  NW, 
Washington,  DC  20037,  attorney  for  the 
licensee. 

For  further  details  with  respect  to  this 
action,  see  (1)  the  application  for 


'  "The  most  recent  version  of  Title  10  of  the  Code 
of  Federal  Regulations,  published  January  1,  2002, 
inadvertently  omitted  the  last  sentence  of  10  CFR 
2.714(d)  and  subparagraphs  (d)(1)  and  (2),  regarding 
petitions  to  intervene  and  contentions.  Those 
provisions  are  extant  and  still  applicable  to 
petitions  to  intervene.  Those  provisions  are  as 
follows:  "In  ail  other  circumstances,  such  ruling 
body  or  officer  shall,  in  ruling  on — 

(1)  A  petition  for  leave  to  intervene  or  a  request 
for  hearing,  consider  the  following  factors,  among 
other  things: 

(i)  The  nature  of  the  petitioner's  right  under  the 
Act  to  be  made  a  party  to  the  proceeding. 

(ii)  The  nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in  the 
proceeding. 

(iii)  The  possible  effect  of  any  order  that  may  be 
entered  in  the  proceeding  on  the  petitioner's 
interest. 

(2)  The  admissibility  of  a  contention,  refuse  to 
admit  a  contention  if: 

(i)  The  contention  and  supporting  material  fail  to 
satisfy  the  requirements  of  paragraph  (b)(2)  of  this 
section:  or 

(ii)  The  contention,  if  proven,  would  be  of  no 
consequence  in  the  proceeding  because  it  would 
not  entitle  petitioner  to  relief." 


amendment  dated  June  27.  2000.  and  its 
supplements  dated  January  31,  2001, 
May  2,  2001,  October  30,  2001,  and  May 
10,  2002.  and  (2)  the  Commissions 
letter  to  the  licensee  dated  September  6. 
2002. 

Documents  may  be  examined,  and/or 
copied  for  a  fee.  at  the  NRC's  PDR, 
located  at  One  White  Flint  North.  11555 
Rockville  Pike  (first  floor).  Rockville, 
Maryland,  and  will  be  accessible 
electronically  through  the  Agencywide 
Documents  Access  and  Management 
System's  Public  Electronic  Reading 
Room  link  at  the  NRC  Web  site  http:// 
www.nrc.gov/reading-rm/adams.html. 
Persons  who  do  not  have  access  to 
ADAMS  or  who  encounter  problems  in 
accessing  documents  located  in 
ADAMS,  should  contact  the  NRC  PDR 
Reference  staff  by  telephone  at  1-800- 
397-4209.  301-415-4737,  or  by  e-mail 
to  pdr@nrc.gov. 

Dated  at  Rockville,  Maryland,  this  6th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  (Dommission. 

WiUiun  H.  Ruland, 

Director,  Project  Directorate  [V,  Division  of 
Licensing  Project  Management,  Office  of 
Nuclear  Reactor  Regulation . 
(FR  Doc.  02-23463  Filed  9-13-02;  8;45  am) 

BHJJNO  CODE  TSMt-OI-P 


NUCLEAR  REGUUkTORY 
COMMISSION 

[Docket  No«.  50-338,  50-339,  50-280,  50- 
281, 72-16  and  72-2] 

North  Anna  Power  Station,  Units  1  and 
2  and  Surry  Powar  Station,  Units  1  and 
2,  North  Anna  and  Surry  lr>dapand«nt 
Spent  Fuel  Storage  Inetaliations; 
Environmental  Assessment  and 
Finding  of  No  Significant  impact 

The  U.S.  Nuclear  Regulatory 
Commission  (NRC)  is  considering 
issuance  of  an  exemption  bom  Title  10 
of  the  Code  of  Federal  Regulations  (10 
CFR)  Part  40,  Section  40.64(b)  for 
Facility  Operating  License  Nos.  NPF-4, 
NPF-7,  DPR-32,  and  DPR-37.  issued  to 
Virginia  Electric  and  Power  Company 
(the  licensee)  for  operation  of  the  North 
Anna  and  Surry  Power  Stations,  Units  1 
and  2.  and  Special  Nuclear  Material 
License  Nos.  SNM-2507  and  SNM-2501 
for  the  Independent  Spent  Fuel  Storage 
Installations  (ISFSIs)  at  the  North  Anna 
and  Surry  Power  Stations,  respectively. 
As  required  by  10  CFR  51.21.  the  NRC 
is  issuing  this  environmental 
assessment  and  finding  of  no  significant 
impact. 
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Environmental  Assessment 

Identification  of  the  Proposed  Action 

The  proposed  action  is  an  exemption 
from  the  reporting  requirements  of  Title 
10  of  the  Code  of  Federal  Regulations 
{10  CFR)  Part  40,  Section  40.64(b) 
regarding  the  schedule  for  reporting 
foreign  origin  material  inventory.  The 
proposed  exemption  would  allow  the 
licensee  to  change  the  schedule  for 
reporting  its  foreign  origin  source 
material  inventory.  Instead  of  reporting 
within  30  days  after  September  30  each 
year,  the  licensee  proposes  to  submit  a 
statement  of  their  foreign  origin  source 
material  inventory  once  each  year 
concurrently  with  submittal  of  their 
material  status  report. 

The  proposed  action  is  in  accordance 
with  the  licensee's  application  for  an 
exemption  dated  November  5.  2001. 

The  Need  for  the  Proposed  Action 

The  proposed  action  will  enable  the 
licensee  to  make  more  effective  use  of 
its  human  resources.  Utilities  generally 
schedule  refueling  outages  to  occur 
during  seasons  of  lower  demand  for 
electric  power,  i.e.,  fall  and  spring. 
Currently,  the  September  30  reporting 
schedule  for  foreign  origin  material 
inventory  competes  with  refueling 
outages  for  human  resources.  Changing 
the  reporting  schedule  will  free  up 
resources  to  assist  with  refueling 
outages. 

Environmental  Impacts  of  the  Proposed 
Action 

The  NRC  has  completed  its  evaluation 
of  the  proposed  action  and  concludes 
that  the  proposed  action  involves  an 
administrative  activity  (a  schedular 
change  in  reporting  foreign  origin 
material  inventory)  unrelated  to  plant 
operations. 

The  proposed  action  will  not 
significantly  increase  the  probability  or 
consequences  of  accidents,  no  changes 
are  being  made  in  the  types  of  effluents 
that  may  be  released  off  site,  and  there 
is  no  significant  increase  in 
occupational  or  public  radiation 
exposure.  Therefore,  there  are  no 
significant  radiological  environmental 
impacts  associated  with  the  proposed 
action. 

With  regard  to  potential 
nonradiological  impacts,  the  proposed 
action  does  not  have  a  potential  to  affect 
any  historic  sites.  It  does  not  affect 
nonradiological  plant  effluents  and  has 
no  other  environmental  impact. 
Therefore,  there  are  no  significant 
nonradiological  environmental  impacts 
associated  with  the  proposed  action. 

Accordingly,  the  NRC  concludes  that 
there  are  no  significant  environmental 


impacts  associated  with  the  proposed 
action. 

Environmental  Impacts  of  the 
Alternatives  to  the  Proposed  Action 

As  an  alternative  to  the  proposed 
action,  the  staff  considered  denial  of  the 
proposed  action  [i.e.,  the  "no-action" 
alternative).  Denial  of  the  application 
would  result  in  no  change  in  current 
environmental  impacts.  The 
environmental  impacts  of  the  proposed 
action  and  the  alternative  action  are 
similar. 

Alternative  Use  of  Resources 

The  action  does  not  involve  the  use  of 
any  different  resources  than  those 
previously  considered  in  the  Final 
Environmental  Statements  for  the  Surry 
and  North  Anna  facilities. 

Agencies  and  Persons  Consulted 

On  July  18,  2002,  the  staff  consulted 
with  the  Virginia  State  official,  Les 
Foldesi,  of  the  Virginia  Department  of 
Health,  regarding  the  environmental 
impact  of  the  proposed  action.  The  State 
official  had  no  comments. 

Finding  of  No  Significant  Impact 

On  the  basis  of  the  environmental 
assessment,  the  NRC  concludes  that  the 
proposed  action  will  not  have  a 
significant  effect  on  the  quality  of  the 
human  environment.  Accordingly,  the 
NRC  has  determined  not  to  prepare  an 
environmental  impact  statement  for  the 
proposed  action. 

For  further  details  with  respect  to  the 
proposed  action,  see  the  licensee's  letter 
dated  November  5,  2001.  Documents 
may  be  examined,  and/or  copied  for  a 
fee.  at  the  NRC's  Public  Document 
Room  (PDR),  located  at  One  White  Flint 
North,  11555  Rockville  Pike  (first  floor), 
Rockville.  Maryland.  Publicly  available 
records  will  be  accessible  electronically 
from  the  Agencywide  Docimients 
Access  and  Management  System 
(ADAMS)  Public  Electronic  Reading 
Room  on  the  internet  at  the  NRC  Web 
site,  http://www.nrc.gov/reading-rm/ 
adams/html.  Persons  who  do  not  have 
access  to  ADAMS  or  who  encounter 
problems  in  accessing  the  documents 
located  in  ADAMS,  should  contact  the 
NRC  PDR  Reference  staff  by  telephone 
at  1-800-397-4209  or  301^15-4737,  or 
by  e-mail  to  pdr@nrc.gov. 

Dated  at  Rockville.  Maryland,  this  10th  day 
of  September  2002. 

For  the  Nuclear  Regulatory  Commission. 

Herbert  N.  Berkow. 

Director.  Project  Directorate  II.  Division  of 
Licensing  Project  Management.  Office  of 
.\uciear  Reactor  Regulation. 
[FR  Doc.  02-23462  Filed  9-13-02;  8:45  ami 

BILUNG  CODE  7590-01 -P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

FEDERAL  REGISTER  CITATION  OF  PREVIOUS 

ANNOUNCEMENT:  [67  FR  57255, 

September  9,  2002] 

STATUS:  Closed  meeting. 

PLACE:  450  Fifth  Street,  NW., 

Washington,  DC. 

DATE  AND  TIME  OF  PREVIOUSLY  ANNOUNCED 

MEETING:  Thursday,  September  12,  2002 

at  4  p.m. 

CHANGE  IN  THE  MEETING:  Additional  item. 

The  following  item  has  been  added  to 
the  Closed  Meeting  scheduled  for 
Thursday,  September  12,  2002  at  4  p.m. 
Institution  of  administrative 

proceedings  of  an  enforcement 
nature 

Commissioner  Campos,  as  duty 
officer,  determined  that  Conunission 
business  required  the  above  change  and 
that  no  earlier  notice  thereof  was 
possible. 

At  times,  changes  in  Commission 
priorities  require  alterations*  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  12.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 
[FR  Doc.  02-23662  Filed  9-12-02:  4:00  pm] 

BILUNG  CODE  M10-01-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

Sunshine  Act  Meeting 

Notice  is  hereby  given,  pursuant  to 
the  provisions  of  the  Government  in  the 
Sunshine  Act,  Pub.  L.  94-409,  that  the 
Securities  and  Exchange  Commission 
will  hold  the  following  meetings  during 
the  week  of  September  16,  2002: 

A  Closed  Meeting  will  be  held  on 
Thursday,  September  19,  2002,  at  10 
a.m.,  and  an  Open  Meeting  will  be  held 
on  Thursday,  September  19,  2002,  at 
3:30  p.m..  in  Room  lC30,  the  William  O. 
Douglas  Room. 

Commissioners,  Counsel  to  the 
Commissioners,  the  Secretary  to  the 
Commission,  and  recording  secretaries 
will  attend  the  Closed  Meeting.  Certain 
staff  members  who  have  an  interest  in 
the  matters  may  also  be  present. 

The  General  Counsel  of  the 
Commission,  or  his  designee,  has 
certified  that,  in  his  opinion,  one  or 
more  of  the  exemptions  set  forth  in  5 
U.S.C.  552b(c)(3),  (5),  (7),  (8).  {9)(B)  and 
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(10)  and  17  CFR  200.402(a)(3),  (5),  (7), 
(8),  (9)(ii]  and  (10),  permit  consideration 
of  the  scheduled  matters  at  the  Closed 
Meeting. 

The  subject  matter  of  the  Closed 
Meeting  scheduled  for  Thursday, 
September  19,  2002  will  be: 

Institution  and  settlement  of  injunctive 

actions; 
Institution  and  settlement  of  administrative 

proceedings  of  an  enforcement  nature; 
Formal  orders  of  investigations:  and 
Regulatory  matters  regarding  financial 

institutions. 

The  subject  matter  of  the  Open 
Meeting  scheduled  for  Thursday, 
September  19,  2002  will  be: 

1.  The  Commission  will  consider 
whether  to  propose  amendments  to 
Forms  N-lA,  N-2,  and  N-3,  and 
proposed  Form  N-CSR,  that  would 
require  mutual  funds  and  other 
registered  management  investment 
companies  to  disclose  the  policies  and 
procedures  that  they  use  to  determine 
how  to  vote  proxies  relating  to  portfolio 
securities.  The  proposed  amendments 
would  also  require  registered 
management  investment  companies  to 
file  with  the  Commission,  and  make 
available  to  shareholders,  their  proxy 
voting  records. 

2.  The  Commission  will  consider 
whether  to  propose  new  rule  206(4)-6 
under  the  Investment  Advisers  Act  of 
1940  that  would  require  registered 
investment  advisers  to  adopt  proxy 
voting  policies  and  procedures,  and  to 
disclose  to  clients  those  policies  and 
procedures  and  how  clients  can  obtain 
information  about  how  the  adviser  has 
voted  their  proxies.  In  addition,  the 
Commission  will  consider  an 
amendment  to  rule  204-2  imder  the 
Investment  Advisers  Act  of  1940  that 
would  require  advisers  to  keep  records 
of  how  they  vote  client  proxies. 

At  times,  changes  in  Commission 
priorities  require  alterations  in  the 
scheduling  of  meeting  items.  For  further 
information  and  to  ascertain  what,  if 
any,  matters  have  been  added,  deleted 
or  postponed,  please  contact:  The  Office 
of  the  Secretary  at  (202)  942-7070. 

Dated:  September  12.  2002. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-23663  Filed  9-12-02;  4:00  pm] 
BILUNG  CODE  8010-01-^ 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Economic  Injury  Disaster 
#9R32] 

State  of  California 

Tulare  County  and  the  contiguous 
counties  of  Fresno,  Inyo,  Kern  and 
Kings  Counties  in  the  State  of  California 
constitute  an  economic  injury  disaster 
area  as  a  result  of  a  fire  that  began  on 
July  21,  2002  and  is  ciurently  still 
burning  in  Tulare  County.  Eligible  small 
businesses  and  small  agricultural 
cooperatives  without  credit  available 
elsewhere  may  file  applications  for 
economic  injury  assistance  for  this 
disaster  until  the  close  of  business  on 
June  5,  2003  at  the  address  listed  below 
or  other  locally  announced  locations: 
Small  Business  Administration,  Disaster 
Area  4  Office,  P.  O.  Box  13795. 
Sacramento,  CA  95853-4795. 

The  interest  rate  for  eligible  small 
businesses  and  small  agricultural 
cooperatives  is  3.5  percent. 

Tne  number  assigned  for  economic 
injury  for  this  disaster  is  9R3200. 

(Catalog  of  Federal  Domestic  Assistance 
Program  No.  59002) 

Dated:  September  5,  2002. 
Hector  V.  Barreto, 
Administrator. 

[FR  Doc.  02-23408  Filed  9-13-02;  8:45  am) 
BILUNO  COOe  S02S-01-F 


SMALL  BUSINESS  ADMINISTRATION 
[Declaration  of  Disaster  #3439] 

State  of  CalHomla 

Santa  Clara  County  and  the 
contiguous  counties  of  Alameda,  San 
Mateo,  San  Joaquin,  Stanislaus,  San 
Benito,  Santa  Cruz  and  Merced  in  the 
State  of  California  constitute  a  disaster 
area  as  a  result  of  a  fire  that  occurred  on 
August  19,  2002  in  building  #7  of  the 
Santana  Row  Development  in  San  Jose. 
California.  The  fire  destroyed  the 
imoccupied  residential  floors  of  the 
Santana  Row  Development  and 
surrounding  homes  and  businesses. 
Applications  for  loans  for  physical 
damage  as  a  result  of  this  disaster  may 
be  filed  until  the  close  of  business  on 
November  4.  2002  and  for  economic 
injiuy  imtil  the  close  of  business  on 
June  5,  2003  at  the  address  listed  below 
or  other  locally  announced  locations: 
Small  Business  Administration,  Disaster 
Area  4  Office.  P.  O.  Box  13795, 
Sacramento,  CA  95853-4795. 

The  interest  rates  are: 

1 

Percent 

For  Physical  Damage:  I 


Percent 


Homeowners  with  credit  avail- 
able elsewhere  6  625 

Homeowners  without  credit 
available  elsewhere  3  312 

Businesses  with  credit  available 
elsewhere  7  000 

Businesses  and  non-profit  orga- 
nizations without  credit  avail- 
able elsewhere  3  500 

Others  (Including  non-profit  or- 
ganizations) with  credit  avail-  ■ 

able  elsewhere  l         6  375 

For  Economic  Injury: 

Businesses  and  small  agncul-  ' 
tural  cooperatives  without  I 
credit  available  elsewhere 3  500 

The  number  assigned  to  this  disa.ster 
for  physical  damage  is  343905  and  for 
economic  damage  is  9R3100. 

(Catalog  of  Federal  Domeslii  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  5.  2002. 
Hector  V.  Barreto, 
Administrator 

(FR  Doc.  02-23409  Filed  9-13-02:  8:45  am) 
BILUNG  COOE  MOS-OI-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Aviation  Proceedlnga,  Agreemente 
Filed  During  the  Week  Ending 
September  6, 2002 

The  following  Agreements  were  filed 
with  the  Department  of  Transportation 
under  the  provisions  of  49  U.S.C.  412 
and  414.  Answers  may  be  filed  within 
21  days  after  the  filing  of  the 
application. 

Docket  Number:  OST-2002-13271 . 

Date  Filed:  September  3.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC3  0583  dated  6 
September  2002,  Mail  Vote  233— 
Resolution  010a,  TC3  Special  Passenger 
Amending  Resolution  between  China 
(excluding  Hong  Kong  SAR  and  Macau 
SAR)  and  Thailand.  Intended  effective 
date:  20  September  2002. 

Docket  Number:  OST-2002-13312. 

Date  Filed:  September  6.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0961  dated  10 
September  2002.  Mail  Vote  234— 
Resolution  010b  rl-r3.  Special 
Passenger  Amending  Resolution — East 
Timor.  Intended  effective  date:  15 
September  2002. 

Docket  Number:  OST-2002-1331 3. 

Date  Filed:  September  6.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 
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Subject:  CTC  COMP  0420  dated  10 
September  2002.  Mail  Vote  235— 
Resolution  OlOuu  rl-r3,  Special  Cargo 
Amending  Resolution — East  Timor, 
Intended  effective  date:  15  September 
2002. 

Docket  Number:  OST-2002-13314. 

Date  Filed:  September  6.  2002. 

Parties:  Members  of  the  International 
Air  Transport  Association. 

Subject:  PTC  COMP  0949  dated  2 
August  2002,  Composite  Resolution  rl- 
rl8,  PTC  COMP  0953  dated  13  August 
2002 — technical  correction.  Minutes — 
PTC  COMP  0960  dated  6  September 
2002,  Intended  effective  date:  1  April 
2003. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

[FR  Doc.  02-23477  Filed  9-13-02;  8:45  amj 

BiLUNG  CODE  4910-62-P 


DEPARTMENT  OF  TRANSPORTATION 

Office  of  the  Secretary 

Notice  of  Applications  for  Certificates 
of  Public  Convenience  and  Necessity 
and  Foreign  Air  Carrier  Permits  Filed 
Under  Subpart  B  (Formerly  Subpart  Q) 
During  tfte  Weeit  Ending  Septemt>er  6, 
2002 

The  following  Applications  for 
Certificates  of  Public  Convenience  and 
Necessity  and  Foreign  Air  Carrier 
Permits  were  filed  under  subpart  B 
(formerly  subpart  Q)  of  the  Department 
of  Transportation's  Procedural 
Regulations  (See  14  CFR  301.201  et 
seq.).  The  due  date  for  Answers, 
Conforming  Applications,  or  Motions  to 
Modify  Scope  are  set  forth  below  for 
each  application.  Following  the  Answer 
period  DOT  may  process  the  application 
by  expedited  procedures.  Such 
procedures  may  consist  of  the  adoption 
of  a  show-cause  order,  a  tentative  order, 
or  in  appropriate  cases  a  final  order 
without  further  proceedings. 

Docket  Number:  OST-2002-13302. 

Date  Filed:  September  5,  2002. 

Due  Date  for  Answers,  Conforming 
Applications,  or  Motion  to  Modify 
Scope:  September  26,  2002. 

Description:  Application  of  Jetsgo 
Corporation,  pursuant  to  49  U.S.C. 
41302  et  seq.,  and  parts  211  and  302, 
subpart  B,  requesting  a  foreign  air 
carrier  permit  authorizing  it  to  engage  in 
scheduled  and  charter  foreign  air 
transportation  of  persons,  property  and 
mail  between  a  point  or  points  in 
Canada  and  a  point  or  points  in  the 
United  States,  pursuant  to  the  Air 
Transport  Services  Agreement  between 


the  United  States  of  America  and 
Canada. 

Dorothy  Y.  Beard, 

Federal  Register  Liaison. 

|FR  Doc.  02-23474  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4910-62-P 

DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 
[USCG  2000-8568] 

Revised  Recertification  Procedure  for 
Alternative  Voluntary  Advisory  Groups 
in  Lieu  of  Councils,  Prince  William 
Sound  and  Cook  Inlet,  AK 

AGENCY:  Coast  Guard,  DOT. 
ACTION:  Notice  of  policy. 

summary:  The  Coast  Guard  announces  a 
change  of  policy  on  recertification 
procedures  for  alternative  voluntary 
advisory  groups  in  lieu  of  coimcils  at 
Prince  William  Sound  and  Cook  Inlet 
regions  of  Alaska.  Under  the  Oil 
Terminal  and  Oil  Tanker  Environmental 
Oversight  and  Monitoring  Act  of  1990, 
the  Coast  Guard  must  certify,  on  an 
annual  basis,  an  alternative  voluntary 
advisory  group  in  lieu  of  a  Regional 
Citizen's  Advisory  Council  for  Prince 
William  Sound  and  Cook  Inlet  regions 
of  Alaska.  The  new  policy  will  require 
an  applicant  for  recertification  to 
provide  the  Coast  Guard  with 
comprehensive  information  every  three 
years  (triermially).  For  each  of  the  two 
years  between  the  triennial  applications 
procedure,  applicants  need  only  submit 
a  letter  requesting  recertification  and 
describe  any  substantive  changes  to  the 
information  provided  at  the  last 
triennial  recertification. 
DATES:  This  notice  of  policy  is  effective 
September  16,  2002. 
ADDRESSES:  The  public  docket  for  this 
notice  is  maintained  by  the  17th  Coast 
Guard  District.  Comments  and 
documents,  as  indicated  in  this  notice, 
will  become  part  of  this  docket  and  will 
be  available  for  inspection  by 
appointment.  Appointments  can  be 
made  by  calling  the  Chief  of  Planning 
and  Response,  17th  Coast  Guard  District 
at  (907)  463-2804.  Comments  regarding 
this  notice  or  the  Regional  Citizen's 
Advisory  Council  can  be  sent  to 
Commander  1 7th  Coast  Guard  District, 
Office  of  Response  (MOR)  P.O.  Box 
25517  Juneau,  AK,  99802. 
FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  notice, 
please  call  Commander  Spencer  Wood 
at  (907)  463-2804.  If  you  have  questions 
on  viewing  or  submitting  material  to  the 
docket,  please  call  the  Chief  of  Planning 


and  Response,  17th  Coast  Guard  District 
at  (907)  463-2804. 
SUPPLEMENTARY  INFORMATION: 

Background  and  Purpose 

As  part  of  the  Oil  Pollution  Act  of 
1990,  Congress  passed  the  Oil  Terminal 
and  Oil  Tanker  Environmental 
Oversight  and  Monitoring  Act  of  1990 
33  U.S.C.  2732)  (the  Act)  to  foster  long- 
term  partnership  among  industry, 
government,  and  local  communities  in 
overseeing  compliance  with 
environmental  concerns  in  the 
operation  of  crude  oil  terminals  and  oil 
tankers. 

Paragraph  (o)  of  the  Act  permits  an 
alternative  voluntary  advisory  group  to 
represent  the  communities  and  interests 
in  the  vicinity  of  the  oil  terminal 
facilities  in  Cook  Inlet  and  Prince 
William  Sound  regions  of  Alaska  in  lieu 
of  a  Coimcil  of  the  type  specified  in  33 
U.S.C.  2732(d),  if  certain  conditions  are 
met.  The  Act  requires  that  each  group 
enter  into  a  contract  to  ensure  annual 
funding  and  receive  annual  certification 
from  the  President  that  it  fosters  the 
general  goals  and  piuposes  of  the  Act 
and  is  broadly  representative  of  the 
conmiunity  and  interests  in  the  vicinity 
of  the  terminal  facilities.  Accordingly, 
in  1991,  the  President  granted 
certification  to  both  the  Cook  Inlet 
Regional  Citizen's  Advisory  Council 
(RCAC)  and  the  Prince  William  Sound 
RCAC  alternative  voluntary  advisory 
groups  (advisory  groups). 

On  October  18, 1991,  the  President 
delegated  his  authority  under  33  U.S.C. 
2732  (o)  to  the  Secretary  of 
Transportation  in  Executive  Order 
12777,  section  8(g)  (see  56  FR  54757; 
Oct.  22, 1991).  On  March  3, 1992,  the 
Secretary  redelegated  that  authority  to 
the  Commandant  of  the  Coast  Guard 
(see  57  FR  8582;  March  11, 1992).  The 
Commandant  redelegated  that  authority 
to  the  Chief,  Office  of  Marine  Safety, 
Seciuity  and  Environmental  Protection 
(G-M)  on  March  19, 1992  (letter  #5402). 
"The  successor  to  that  officer,  the 
Assistant  Commandant  for  Marine 
Safety  and  Environmental  Protection 
(G-M)  redelegated  that  authority  to  the 
Commander,  Seventeenth  U.S.  Coast 
Guard  District  on  February  26, 1999 
(letter  #16450). 

The  Coast  Guard  published  guidelines 
on  December  31, 1992  (57  FR  62600),  to 
assist  groups  seeking  recertification 
under  the  Act.  We  issued  a  policy 
statement  on  July  7, 1993  (58  FR  36504), 
to  clarify  the  factors  that  we  would  be 
considering  in  making  our 
determination  as  to  whether  advisory 
groups  should  be  certified  in  accordance 
with  the  Act;  and  the  procedures,  which 
we  would  follow  in  meeting  our 
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certification  responsibilities  under  the 
Act.  Since  then,  both  the  Prince  William 
Sound  and  Cook  Inlet  advisory  groups 
have  been  recertified  annually.  Based  on 
the  experiences  of  the  recertification 
processes  conducted  fixjm  1993  to  2000, 
as  well  as  the  evolution  of  the  advisory 
groups  from  new,  untested 
organizations  to  stable,  functioning 
organizations,  the  Coast  Guard  believes 
the  recertification  procedure  should  be 
streamlined,  reducing  the  annual 
administrative  biu-den  placed  on  the 
advisory  groups,  the  Coast  Guard,  and 
the  public.  Hence,  the  Coast  Guard 
published  a  notice  of  proposal  to  change 
procedure;  request  for  comments  on 
December  28,  2000  (65  FR  82451)  that 
asked  the  public  to  comment  on  the 
proposal  to  change  recertification 
procedure.  Three  commenters, 
including  the  two  advisory  groups, 
submitted  comments.  All  three 
commenters  endorsed  the  proposed 
procedural  changes  for  certification.  All 
three  commenters  agreed  that  the 
current  annual  recertification  process 
involves  a  lot  of  time  and  effort.  The 
commenters  also  agreed  that  much  of 
the  information  that  is  required  remains 
unchanged  from  year  to  year,  thus 
rendering  it  redimdant. 

However,  one  commenter  proposed  a 
minor  modification  to  the  clause  within 
the  proposal  that  states  that  "for  each  of 
the  2  years  between  the  triennial 
application  procedure,  applicants 
should  *  *  *  describe  any  substantive 
changes  to  the  information  provided  at 
the  last  triennial  recertification."  The 
commenter  said  that,  if  this  clause  is 
interpreted  literally,  this  provision 
would  appear  to  require  that  changes 
occurring  during  the  first  off-year,  and 
described  in  the  application  for  that 
year,  be  described  again  in  the 
application  for  the  second  off-year.  The 
commenter  stated  that  this  would  be 
necessary  to  ensure  that  all  changes 
since  the  last  triennial  recertification 
were  captured  in  each  off-year 
application.  The  commenter  suggested 
instead  that  each  off  year  application  be 
required  to  capture  only  changes  since 
the  last  recertification,  without  regard  to 
whether  it  was  a  triennial  recertification 
or  an  off-year  recertification.  This 
commenter  added  that  a  simplified 
process  of  recertification  would: 

•  Materially  reduce  the 
administrative  burden  on  the  Coast 
Guard  and  other  parties  to  the  process. 

•  Preserve  an  appropriate  degree  of 
oversight  of  RCAC  activities  by  the 
Coast  Guard. 

•  Provide  appropriate  opportimities 
for  public  comment  on  RCAC  activities. 
Our  experience  gathered  irom.  1993  to 
present  has  shown  us  that  the  majority 


of  information  submitted  by  advisory 
groups  seeking  recertification  remains 
unchanged  year-to-year  and  both  the 
government  and  the  public  would 
benefit  from  a  streamlined 
administrative  procediu«.  Based  on  the 
comments  received  and  on  that 
experience,  we  believe  an  applicant  for 
recertification  should  provide  the  Coast 
Guard  with  a  comprehensive 
application  once  every  3  years 
(triennially).  For  each  of  the  2  years 
between  the  triennial  application 
procedures,  applicants  should  submit  a 
letter  requesting  recertification  and 
describe  any  substantive  changes  to  the 
information  provided  at  the  last 
triennial  recertification.  We  propose 
that  this  procedure  commences  with  the 
2002  certification  season,  meaning  that 
applicants  seeking  recertification  in 
2002  need  only  submit  the  streamlined 
application  and  that  we  will  not  solicit 
public  comments  prior  to  recertification 
during  2002.  The  trieimial  review 
process  will  take  place  in  2005.  The 
Coast  Guard  will  still  accept  public 
comments  whenever  submitted  and 
these  comments  will  be  available  for 
viewing  by  making  arrangements  with 
the  office  Usted  under  ADDRESSES. 

Dated:  September  6,  2002. 
Joseph  J.  Angelo, 

Director  of  Standards,  Marine  Safety,  Security 
and  Environmental  Protection. 
(FR  Doc.  02-23481  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  4910-1»-P 


DEPARTMEm*  OF  TRANSPORTATION 

Federal  Highway  Administration 

Environmental  impact  Statement:  Fort 
Bend  County,  TX 

AGENCY:  Federal  Highway 
Administration  (FHWA),  DOT. 
ACTION:  Notice  of  intent. 

SUMMARY:  The  FHWA  is  issuing  this 
notice  to  advise  the  public  that  an 
environmental  impact  statement  will  be 
prepared  for  a  proposed  transportation 
project  in  Fort  Bend  Coimty,  Texas. 
FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
John  Mack,  P.E.,  Federal  Highway 
Adnunistration,  Texas  Division,  300 
East  8th  Street,  Room  826,  Austin,  Texas 
78701,  Telephone  (512)  53&-5960. 
SUPPLEMENTARY  INFORMATION:  The 
FHWA,  in  cooperation  with  the  Texas 
Department  of  Transportation  (TxDO'i ) 
and  Fort  Bend  County,  will  prepare  an 
Environmental  Impact  Statement  (EIS) 
on  a  proposal  to  upgrade  the  existing 
transportation  network  in  Fort  Bend 
County.  The  proposed  project  would  be 
for  the  development  of  Segment  B  of 


State  Highway  122  (Fort  Bend  Parkway) 
from  State  Highway  6  tosegment  C  of 
SH  99  (the  Grand  Parkway)  in  Fort  Bend 
Coimty,  Texas.  The  proposed  action 
would  be  a  multilane,  possibly  tolled, 
facility,  approximately  13  miles  in 
length,  built  within  a  corridor  with  the 
above  limits.  The  majority  of  this 
corridor  crosses  relatively  undeveloped 
properties  in  Fort  Bend  County.  Cities 
and  towns  in  the  region  include 
Pearland,  Areola,  Missouri  City  and 
Thompsons. 

Fort  Bend  County  proposes  to  build  a 
facility  to  provide  improved 
transportation  characteristics  in  the 
region. 

Alternatives  to  be  studied  include 
"no-action"  (the  no-build  alternative). 
Transportation  System  Management 
(TSM)/Transportation  Demand 
Management  (TDM)  alternative,  mass 
transit  alternative  and  roadway  build 
alternatives. 

Potential  impacts  caused  by  the 
construction  and  operation  of  the 
facility  will  vary  for  each  reasonable 
alternative  alignment  considered. 
Generally,  impacts  would  include  the 
following:  transportation  impacts 
(construction  detours,  construction 
traffic  and  mobility  improvement),  air 
and  noise  impacts  from  construction 
equipment  and  operation  of  the  facility, 
water  quality  impacts  fi-om  construction 
area  and  roadway  $torm  water  runoff, 
impacts  to  waters  of  the  United  States, 
including  wetlands  from  right-of-way 
encroachment,  impacts  to  historic  and 
archaeological  resources,  impacts  to 
fioodplains,  impacts  to  residents  and 
businesses  caused  by  potential 
displacements  and  impacts  to  vegetation 
that  may  provide  potential  habitat  to 
wildlife  or  other  biological  resources. 

Letters  describing  the  proposed  action 
soliciting  comments  will  be  sent  to 
appropriate  Federal,  State,  local 
agencies,  and  to  private  organizations 
and  citizens  who  have  previously 
expressed  or  are  known  to  have  interest 
in  this  proposal.  Two  simultaneous 
public  scoping  meetings  will  be  held  on 
October  15th,  2002,  one  at  Manford 
Williams  Elementary  School.  1.5  miles 
west  of  Crabb-River  Rd.  on  FM  762  and 
the  other  at  Sieima  Crossing  Elementary 
School,  0.5  miles  east  of  Sic.-.na 
Parkway  on  Steep  Bank  Trace.  Both 
meetings  will  be  at  7  P.M.  Public 
comments  on  the  proposed  action  and 
alternatives  will  be  requested.  This  will 
be  the  first  of  a  series  of  meetings  to 
evaluate  the  study  area,  corridor 
alternatives  and  design  alternative 
alignments.  A  public  hearing  will  be 
held  at  a  later  time,  with  copies  of  the 
Draft  Environmental  Impact  Statement 
(DEIS)  available  for  pubfic  and  agency 
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review  and  comment  prior  to  the  public 
hearing. 

To  ensiire  that  the  full  range  of  issues 
related  to  this  proposed  action  are 
addressed  and  all  significant  issues 
identified,  comments  and  suggestions 
are  invited  from  all  interested  parties. 
Comments  or  questions  concerning  this 
proposed  action  and  the  Environmental 
Impact  Statement  should  be  directed  to 
the  FHWA  at  the  address  provided 
above. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Number  20.205  Highway  Planning 
and  Construction.  The  regulations 
implementing  Executive  Order  12372 
regarding  governmental  consultation  on 
federal  programs  and  activities  apply  to  this 
program). 

Issued  on:  September  4.  2002. 
John  R.  Mack, 

District  Engineer,  FHWA  Texas  Division. 
[FR  Doc.  02-23485  Filed  9-13-02;  8:45  am] 
BILLMG  CODE  491 0-22-M 


DEPARTMENT  OF  TRANSPORTATION 

Maritime  Administration 

Reports,  Forms  and  Recordkeeping 
Requirements;  Agency  Information 
Coiiectlon  Activity  Under  0MB  Review 

agency:  Maritime  Administration,  DOT. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.),  this  notice 
announces  that  the  Information 
Collection  abstracted  below  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (0MB)  for  review  and 
comment.  The  nature  of  the  information 
collection  is  described  as  well  as  its 
expected  burden.  The  Federal  Register 
notice  with-a  60-day  comment  period 
soliciting  comments  on  the  following 
collection  of  information  was  published 
on  June  21,  2002.  No  comments  were 
received. 

DATES:  Comments  must  be  submitted  on 

or  before  October  16,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Elizabeth  Gearhart,  Maritime 

Administration,  400  Seventh  Street, 

SW.,  Washington,  DC  20590.  Telephone 

202-366-1867,  FAX  202-366-7901.  or 

e-mail: 

elizabeth  .gearbart@marad.  dot.gov. 

Copies  of  this  collection  can  be  obtained 

from  that  office. 

SUPPLEMENTARY  INFORMATION:  Maritime 

Administration  (MARAD). 

Title:  Shipbuilding  Orderbook  and 
Shipyard  Employment. 

OMB  Control  Number  2133-0029. 


Type  of  Request:  Extension  of 
currently  approved  information 
collection. 

Affected  Public:  Owners  of  U.S. 
shipyards  who  agree  to  complete  the 
requested  information. 

Form(s):  MA-172. 

Abstract:  In  compliance  with  the 
Merchant  Marine  Act  of  1936,  as 
amended,  MARAD  conducts  this  survey 
to  obtain  information  from  the 
shipbuilding  and  ship-repair  industry  to 
be  used  primarily  to  determine  if  an 
adequate  mobilization  base  exists  for  the 
national  defense  and  for  use  in  a 
national  emergency. 

Annual  Estimated  Burden  Hours:  400 
hours. 

ADDRESSES:  Send  comments  to  the 
Office  of  Information  and  Regulatory 
Affairs,  Office  of  Management  and 
Budget,  725  17th  Street,  NW, 
Washington,  DC  20503,  Attention 
MARAD  Desk  Officer. 

Comments  are  invited  on:  (a)  Whether 
the  proposed  collection  of  information 
is  necessary  for  the  proper  performance 
of  the  functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  information  collection;  (c) 
ways  to  enhance  the  quality,  utility  and 
clarity  of  the  information  to  be 
collected;  and  (d)  ways  to  minimize  the 
burden  of  the  collection  of  information 
on  respondents,  including  the  use  of 
automated  collection  techniques  or 
other  forms  of  information  technology. 

A  comment  to  OMB  is  best  assured  of 
having  its  full  effect  if  OMB  receives  it 
within  30  days  of  publication. 

Issued  in  Washington.  DC  on  September  9. 
2002. 

loel  C.  Richard. 

Secretary,  Maritime  Administration. 
[FR  Doc.  02-23487  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4910-81-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 
[STB  Finance  Docket  No.  34235] 

Genesee  &  Wyoming  Inc.— Control 
Exemption — Utah  Railway  Company 
and  Salt  Lake  City  Southern  Railroad 
Company 

Genesee  &  Wyoming  Inc.  (GWI),  a 
noncarrier,  has  filed  a  notice  of 
exemption  to  acquire  control  through 
the  acquisition  of  all  of  the  stock  of  Utah 
Railway  Company  (UTAH),^  and  its 


wholly  owned  subsidiary,  the  Salt  Lake 
City  Southern  Railroad  Company 
(SLCS).  UTAH  is  a  Class  m  carrier  ^ 
operating  in  Utah  and  Colorado  and 
SLCS  is  a  Class  III  carrier  operating  in 
Utah. 

The  proposed  transaction  was 
scheduled  to  be  consummated  on  or 
after  August  27,  2002,  the  effective  date 
of  the  exemption  (7  days  after  the  notice 
was  filed). 

GWI  directly  controls  one  Class  11 
carrier,  Buffalo  &  Pittsburgh  Railroad, 
Inc.,  operating  in  New  York  and 
Pennsylvania,  and  the  following  Class 
III  carriers:  Allegheny  &  Eastern 
Railroad,  Inc.,  operating  in 
Peimsylvania;  Bradford  Industrial  Rail, 
Inc.,  operating  in  Pennsylvania  and  New 
York;  Corpus  Christi  Terminal  Railroad, 
Inc.,  operating  in  Texas;  Dansville  and 
Mount  Morris  Railroad  Company, 
operating  in  New  York;  Genesee  & 
Wyoming  Railroad  Company,  Inc., 
operating  in  New  York;  Golden  Isles 
Terminal  Railroad,  Inc.,  operating  in 
Georgia;  Savaimah  Port  Terminal 
Railroad  Inc.,  operating  in  Georgia; 
Illinois  &  Midland  Railroad,  Inc., 
operating  in  Illinois;  Louisiana  &  Delta 
Railroad,  Inc.,  operating  in  Louisiana; 
Pittsburgh  &  Shawmut  Railroad,  Inc., 
operating  in  Pennsylvania;  Portland  & 
Western  Railroad,  Inc.,  operating  in 
Oregon:  Rochester  &  Southern  Railroad, 
Inc.,  operating  in  New  York;  South 
Buffalo  Railway  Company,  operating  in 
New  York;  and  Willamette  &  Pacific 
Railroad,  Inc.,  operating  in  Oregon. 

GWI  indirectly  controls  three  Class  III 
carriers  through  its  ownership  of 
noncarrier  Rail  Link,  Inc.:  Carolina 
Coastal  Railway,  Inc.,  operating  in  North 
Carolina;  Commonwealth  Railway,  Inc., 
operating  in  Virginia;  and  Tallejrrand 
Terminal  Railroad,  Inc.,  operating  in 
Florida.  GWI  also  indirectly  controls 
three  Class  III  carriers  through  its 
ownership  of  Emons  Transportation 
Group,  Inc.  (Emons),  and  its  noncarrier 
holding  company,  Emons  Railroad 
Group,  Inc.:  York  Railway  Company 
(York),  operating  in  Pennsylvania;  ^  St. 
Lawrence  &  Atlantic  Railroad  Company, 
operating  in  Vermont,  New  Hampshire, 
and  Maine;  and  St.  Lawrence  &  Atlantic 


'  UTAH  is  a  wholly  owned  subsidiary  of  Arava 
Natural  Resources  Company.  Inc.,  which  is  a 
wholly  owned  subsidiary  of  Mueller  Industries,  Inc. 


2  GWI  states  that,  although  UTAH  has  operated  as 
a  Class  ni  carrier,  its  revenue  increases  in  recent 
years  may  qualify  it  as  a  Class  11  railroad. 

'  Through  its  control  of  Emons.  GWI  also  controls 
two  non-operating  Class  III  carriers  which 
separately  hold  the  rail  assets  over  which  York 
operates:  Maryland  and  Pennsylvania  Railroad.  LLC 
and  Yorkrail,  LLC.  See  Maryland  and  Pennsylvania 
Railroad  Company  and  Yotkrail,  Inc. — 
Intracorporate  Family  Transaction  Exemption.  STB 
Finance  Docket  No.  33815  (STB  served  Dec.  13, 
1999). 
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Railroad  (Quebec)  Inc.,  operating  in 
Vermont. 

GWI  states  that:  (i)  The  rail  lines 
involved  in  this  transaction  do  not 
coimect  with  any  rail  lines  in  the 
corporate  family;  (ii)  the  control 
transaction  is  not  part  of  a  series  of 
anticipated  transactions  that  would 
connect  any  of  the  rail  lines  with  each 
other;  and  (iii)  the  transaction  does  not 
involve  a  Class  I  carrier.  Therefore,  the 
transaction  is  exempt  from  the  prior 
approval  requirements  of  49  U.S.C. 
11323.  See  49  CFR  1180.2(d)(2). 

Under  49  U.S.C.  10502(g),  the  Board 
may  not  use  its  exemption  authority  to 
relieve  a  rail  carrier  of  its  statutory 
obligation  to  protect  the  interests  of  its 
employees.  Because  the  transaction 
involves  at  least  one  Class  II  and  one  or 
more  Class  IQ  rail  carriers,  the 
exemption  is  subject  to  the  labor 
protection  requirements  of  49  U.S.C. 
11326(b). 

If  the  verified  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  will  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34235,  must  be  filed  with 
the  Surface  Transportation  Board,  1925 
K  Street,  NW..  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Troy  W. 
Garris,  Weiner  Brodsky  Sidman  Kider 
PC,  1300  Nineteenth  Street.  NW.,  Fifth 
Floor,  Washington.  DC  20036-1609. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at  "http:// 
WWW.STB.DOT.GOV." 

Decided:  September  6,  2002. 

By  the  Board,  David  M.  Konschnik. 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 

[FR  Doc.  02-23376  Filed  9-13-02;  8:45  am] 
BILUK*  CODE  491 S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 

Surface  TranaportaUon  Board 
[STB  Rnance  Docket  No.  34245] 


Timber  Rock  Railroad,  Inc.- 
Exemption— The  Burlington  Nortttem 
and  Santa  Fe  Railway  Company 

Timber  Rock  Raihtjad,  Inc.  (TRRR).  a 
Class  III  rail  carrier,  has  filed  a  verified 
notice  of  exemption  under  49  CFR 
1150.41  to  lease  from  The  Burlington 
Northern  and  Santa  Fe  Railway 
Company  (BNSF)  99.2  miles  of  rail  line 


located  between  milepost  51.0  near 
Kirbyville,  TX,  and  milepost  150.2,  near 
Tenaha,  TX.  TRRR  will  also  acquire  2.49 
miles  of  incidental  overhead  trackage 
rights  over  BNSF's  rail  line  between 
milepost  150.2,  near  Tenaha,  and 
milepost  152.69,  at  BNSF's  Tenaha 
Yard,  for  the  purpose  of  interchanging 
traffic  with  BNSF.  TRRR  will  be  the 
operator  of  the  property.' 

TRRR  certifies  that  its  projected 
revenues  as  a  result  of  this  transaction 
will  not  result  in  its  becoming  a  Class 
n  or  Class  I  rail  carrier,  and  further 
certifies  that  its  projected  annual 
revenues  will  not  exceed  $5  million. 

The  transaction  was  scheduled  to  be 
consummated  on  or  shortly  alter 
September  1,2002. 

If  the  notice  contains  false  or 
misleading  information,  the  exemption 
is  void  ab  initio.  Petitions  to  revoke  the 
exemption  under  49  U.S.C.  10502(d) 
may  be  filed  at  any  time.  The  filing  of 
a  petition  to  revoke  does  not 
automatically  stay  the  transaction. 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Finance 
Docket  No.  34245,  must  be  filed  with 
the  Sur&ce  Transportation  Board,  1925 
K  Street,  NW.,  Washington,  DC  20423- 
0001.  In  addition,  a  copy  of  each 
pleading  must  be  served  on  Karl 
Morrell,  Ball  Janik  LLP,  Suite  225, 1455 
F  Street,  NW.,  Washington,  DC  20005. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
•'WWW.STB.DOT.GOV. " 

Decided:  September  6.  2002. 

By  the  Board.  David  M.  Konschnik, 
Director,  Office  of  Proceedings. 
Vernon  A.  Williams, 
Secretary. 
[FR  Doc.  02-23095  Filed  9-13-02;  8:45  am] 

BHJJNG  CODE  491  S-OO-P 


DEPARTMENT  OF  TRANSPORTATION 


Woodley  Road,  NW..  Washington.  DC, 
20008. 

FOR  FURTHER  INFORMATION  CONTACT: 

Dean  Walter.  Office  of  Security 
Regulation  and  Policy,  400  7lh  St.  SW., 
Washington,  DC.  20590.  Room  3034. 
telephone  202-385-1236. 
SUPPLEMENTARY  INFORMATION:  This 
meeting  is  announced  pursuant  to 
section  10(a)(2)  of  the  Federal  Advison,- 
Committee  Act  (Pub.  L.  92-463;  5  U.S.C. 
App.ll).  The  agenda  for  the  meeting  will 
include;  a  discussion  of  ASAC,  its 
structure  and  role;  a  status  report  on  the 
Transportation  Security  Administration 
structure  and  recent  activities:  and 
implementation  of  the  Aviation  and 
Transportation  Security  Act  (Pub.  L. 
107-71). 

The  meeting  is  open  to  the  public,  but 
attendance  is  limited  to  the  space 
available.  Members  of  the  public  must 
make  advance  arrangements  to  present 
oral  statements  at  the  meeting.  Written 
statements  may  be  presented  to  the 
committee  by  providing  copies  of  them 
to  the  Chair  prior  to  or  at  the  meeting. 
Anyone  in  need  of  assistance  or  a 
reasonable  accommodation  for  the 
meeting,  should  contact  the  person 
listed  imder  the  heading  FOR  FURTHER 
INFORMATION  CONTACT.  In  addition,  sign 
and  oral  interpretation,  as  well  as  a 
listening  device,  can  be  made  available 
at  the  meeting  if  requested  10  calendar 
days  before  the  meeting.  Arrangements 
may  be  made  by  contacting  the  person 
listed  under  the  heading  FOR  FURTHER 
INFORMATION  CONTACT. 

Issued  in  Washington.  DC.  on  September 
10.  2002. 

Thomas  R.  Blank. 

Associate  Under  Secretary  for  Security 
Regulation  and  Policy. 
[FR  Doc.  02-23475  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  4110-62-P 


Transportation  Security  Administration    DEPARTMENT  OF  THE  TREASURY 


Aviation  Security  Advisory  Committee 
Meeting 

AGENCY:  Transportation  Security 
Administration,  DOT. 
ACTION:  Notice  of  meeting. 

SUMMARY:  This  notice  annoimces  a 
public  meeting  of  the  Aviation  Security 
Advisory  Committee  (ASAC). 
DATES:  The  meeting  will  take  place  on 
October  1,  2002  from  10  a.m.  to  1:30 
p.m. 

ADDRESSES:  The  meeting  will  be  held  at 
the  Marriott  Wardman  Park  Hotel,  2660 


'  BNSF  will  retain  the  right  to  operate  certain 
overhead  trains  over  the  line  being  leased  to  TRRR. 


Rscal  Service 

Financial  Management  Service; 
Proposed  Collection  of  information: 
Claims  Against  the  United  States  for 
Amounts  Due  in  the  Case  of  a 
Deceased  Creditor 

agency:  Financial  Management  Service. 
Fiscal  Service,  Treasiuy. 
ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Financial  Management 
Service,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
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opportunity  to  comment  on  a 
continuing  information  collection.  By 
this  notice,  the  Financial  Management 
Service  solicits  comments  concerning 
"Claim  Against  the  United  States  for 
Amoimts  Due  in  the  Case  of  a  Deceased 
Creditor." 

DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2002. 

ADDRESSES:  Direct  all  written  comments 
to  Financial  Management  Service,  3700 
East  West  Highway,  Records  and 
Information  Management  Branch,  Room 
135.  Hyattsville,  Maryland  20782. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form(s)  and  instructions 
should  be  directed  to  Rose  Brewer, 
Judgment  Fund  Branch,  3700  East  West 
Highway,  Room  630F,  Hyattsville,  MD 
20782,  (202)  874-6664. 
SUPPLEMENTARY  INFORMATION:  Pursuant 
to  the  Paperwork  Reduction  Act  of  1995, 
(44  U.S.C.  3506(c)(2)(A)),  the  Financial 
Management  Service  solicits  comments 
on  the  collection  of  information 
described  below. 

Title:  Claim  Against  the  United  States 
for  Amounts  Due  in  the  Case  of  a 
Deceased  Creditor. 

OMB  Number:  1510-0042. 

Form  Number:  None. 

Abstract:  This  form  is  required  to 
determine  who  is  entitled  to  the  funds 
of  a  deceased  Postal  Savings  depositor 
or  deceased  award  holder.  The  form, 
with  supporting  documentation,  enables 
the  government  to  decide  who  is  legally 
entitled  to  payment. 

Current  Actions:  Extension  of 
currently  approved  collection. 

Type  of  Review:  Regular. 

Affected  Public:  InoUviduals  or 
households. 

Estimated  Number  of  Respondents: 
400. 

Estimated  Time  Per  Respondent:  1 
hoiir. 

Estimated  Total  Annual  Burden 
Hours:  400. 

Comments:  Comments  submitted  in 
response  to  this  notice  will  be 
summarized  and/or  included  in  the 
request  for  Office  of  Management  and 
Budget  approval.  All  comments  will 
become  a  matter  of  public  record. 
Comments  are  invited  on:  (a)  Whether 
the  collection  of  information  is 
necessary  for  the  proper  performance  of/ 
the  functions  of  the  agency,  includin»^ 
whether  the  information  shall  have/^ 
practical  utility;  (b)  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
collection  of  information;  (c)  ways  to 
enhance  the  quality,  utility,  and  clarity 
of  the  information  to  be  collected;  (d) 
ways  to  minimize  the  biu'den  of  the 


collection  of  information  on 
respondents,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technology; 
and  (e)  estimates  of  capital  or  start-up 
costs  and  costs  of  operation, 
maintenance  and  purchase  of  services  to 
provide  information. 

Dated:  September  9,  2002. 
Judith  R.  Tillman, 

Assistant  Commissioner,  Financial 

Operations. 

[FR  Doc.  02-23427  Filed  9-13-02;  8:45  am] 

BILUNG  CODE  4810-3S-M 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

[PS-55-93] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking 
and  temporary  regulation,  PS— 55-93 
(TD  8528),  Certain  Elections  For 
Intangible  Property  (§  1.197-lT). 
DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  regulations  should  be 
directed  to  Carol  Savage,  (202)  622- 
3945,  or  through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Certain  Elections  For  Intangible 
Property. 

OMB  Number:  1545-1425.  Regulation 
Project  Number:  PS-55-93. 

Abstract:  These  regulation^  provide 
procedures  for  taxpayers  to  make 


elections  regarding  the  amortization  and 
depreciation  of  certain  intangible- 
property  pursuant  to  sections  197  and 
167(f)  of  Uie  Internal  Revenue  Code.  The 
information  will  be  used  to  verify  that 
a  taxpayer  is  properly  reporting  its 
amortization  and  income  taxes. 

Current  Actions:  There  is  no  change  to 
these  existing  regulations. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  1 
hour. 

Estimated  Total  Annual  Burden 
Hours:  100. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments 

Comments  submitted  in  response  to 
this  notice  will  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Comments  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2002. 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-23499  Filed  9-13-02;  8:45  am] 

BHJJfKS  CODE  4S30-01-P 
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DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[REG-209817-96] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS), 

Treasury. 

ACTION:  Notice  and  request  for 

comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportimity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  notice  of  proposed  rulemaking, 
REG-209817-96,  Treatment  of 
Obligation-Shifting  Transactions 
(§  1.7701(l)-2). 

DATES:  Written  comments  should  be 
received  on  or  before  November  15, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glerm  P.  Kirkland,  Internal  Revenue 
Service,  room  6411, 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  regulations  should  be  directed 
to  Carol  Savage,  (202)  622-3945.  or 
through  the  Internet 
(CAROL.A.SAVAGE@irs.gov.),  Internal 
Revenue  Service;  room  6407, 1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Treatment  of  Obligation-Shifting 
Transactions. 

OMB  Number:  1545-1515. 

Regulation  Project  Number:  REG- 
209817-96. 

Abstract:  This  regulation  relates  to  the 
treatment  of  certain  multiple-party 
financing  transactions  in  which  one 
party  realizes  income  from  leases  or 
similar  agreements  and  another  party 
claims  deductions  related  to  that 
income.  In  order  to  prevent  tax 
avoidance,  this  regidation 
recharacterizes  these  transactions  in  a 
manner  that  clearly  reflects  income.  The 
regulation  affects  only  persons  that 
engage  in  these  transactions.  The 
regulation  generally  does  not  apply  to 
routine  transactions  lacking 
characteristics  of  tax  avoidance. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations. 

Estimated  Number  of  Recordkeepers: 
100. 

Estimated  Time  Per  Recordkeeeper:  5 
hours. 

Estimated  Total  Annual 
Recordkeeping  Burden:  500. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  retiim  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Conmieiits 

Comments  submitted  in  response  to 
this  notice  vnll  be  summarized  and/or 
included  in  the  request  for  OMB 
approval.  All  comments  will  become  a 
matter  of  public  record.  Coimnents  are 
invited  on:  (a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 
(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10,  2002 
Glenn  P.  Kirkland, 

IRS  Reports  Clearance  Officer. 

[FR  Doc.  02-23500  Filed  9-13-02;  8:45  am] 

HLUNO  CODE  4S30-01-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

Privacy  Act  of  1974;  System  of 
Records 

AGENCY:  Department  of  Veterans  Affairs. 
ACTION:  Notice  of  a  new  system  of 
records — National  Veterans  Museiun 
Donation  Records — VA. 


SUMMARY:  As  required  by  the  Privacy 
Act  of  1974,  5  U.S.C.  552a(e),  notice  is 
hereby  given  that  the  Department  of 
Veterans  Affairs  (VA)  is  adding  a  new 
system  of  records,  "National  Veterans 
Museum  Donation  Records — VA" 
(120VA047). 

DATES:  To  assure  consideration,  written 
comments  mailed  to  the  Department  as 
provided  below  must  be  postmarked  no 
later  than  October  16,  2002,  and  written 
comments  hand  delivered  to  the 
Department  and  conmients  submitted 
electronically  must  be  received  as 
provided  below,  no  later  than  5  p.m. 
Eastern  Time  on  October  16,  2002.  If  no 
public  comment  is  received  during  the 
30-day  review  period  allowed  for  public 
comment,  or  unless  otherwise  published 
in  the  Federal  Register  by  VA,  the  new 
system  of  records  statement  is  effective 
October  16,  2002. 

ADDRESSES:  You  may  mail  or  hand- 
deliver  written  comments  concerning 
the  proposed  new  system  of  records  to 
the  Office  of  Regulations  Management 
(02D),  Department  of  Veterans  Affairs, 
810  Vermont  Avenue,  NW., 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  cr  e-mail  comments 
to  "OGCRegulations®mail. va.gov."  All 
relevant  material  received  before 
October  16,  2002  will  be  considered. 
Comments  will  be  available  for  public 
inspection  at  the  above  address  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Mulhem,  Office  of  Financial 
Policy  (047GC1),  Department  of 
Veterans  Affairs,  810  Vermont  Avenue, 
NW.,  Washington,  DC  20420,  (202)  273- 
5570. 
SUPPLEMENTARY  INFORMATION: 

I.  Description  of  the  Proposed  Sjrstem  of 
Records 

In  accordance  with  38  U.S.C.  8301, 
the  Secretary  of  Veterans  Affairs  may 
accept  gifts,  devises,  and  bequests.  The 
donor  or  testator  may  specify  the 
particular  purpose  of  the  gift,  devise,  or 
bequest.  The  Secretary  may  also  accept, 
for  use  in  carrying  out  all  laws 
administered  by  the  Secretary,  gifts, 
devises,  and  bequests  that  will  enhance 
the  Secretary's  ability  to  provide 
services  or  benefits.  VA  maintains 
information  on  individual  donors 
making  gifts  and  donations  to  the 
National  Veterans  Museum.  This 
information  includes  the  name  of  the 
donor,  home  address,  telephone 
number,  the  amount  of  the  gift,  whether 
the  gift  was  made  with  cash,  check  or 
credit  card,  and  the  credit  card  number 
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and  expiration  date.  Much  of  the  credit 
card  information  will  be  derived  from 
VA  Form  5579a.  "Donations  To 
National  Veterans  Museum  (Via  Credit 
Card)."  The  information  maintained  on 
individual  donors  is  used  to  process 
payments  associated  with  the  gifts  or 
donations,  as  well  as  to  provide  a 
database  for  future  correspondence  with 
the  donors. 

II.  Proposed  Routine  Use  Disclosures  of 
Data  in  the  System 

VA  is  proposing  to  establish  the 
following  routine  use  disclosures  of  the 
information  that  will  be  maintained  in 
the  system. 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  Member  of  Congress,  or  a  staff 
person  acting  for  the  member,  when  the 
member  or  staff  person  requests  the 
record  on  behalf  of  and  at  the  written 
request  of  the  individual. 

Individuals  sometimes  request  the 
help  of  a  Member  of  Congress  in 
resolving  some  issue  relating  to  a  matter 
before  VA.  The  Member  of  Congress 
then  writes  VA,  and  VA  must  be  able  to 
give  sufficient  information  to  be 
responsive  to  the  inquiry. 

2.  Disclosure  maybe  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  Title  44  U.S.C. 

NARA  is  responsible  for  archiving  old 
records  no  longer  actively  used,  but 
which  may  be  appropriate  for 
preservation.  NARA  is  responsible  in 
general  for  the  maintenance  of  the 
Federal  Government's  records.  VA  must 
be  able  to  turn  records  over  to  NARA  in 
order  to  determine  the  proper 
disposition  of  such  records. 

3.  Records  from  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  {DOJl  (including  U.S.  Attorneys) 
or  in  a  proceeding  before  a  court, 
adjudicative  body,  or  other 
administrative  body  when  litigation  or 
the  adjudicative  or  administrative 
process  is  likely  to  affect  VA,  its 
employees  or  any  of  its  components;  or 
when  VA,  its  employees,  or  any  of  its 
components  is  a  party  to  the  litigation 
or  process,  or  has  an  interest  in  the 
litigation  or  process,  and  the  use  of  such 
records  is  deemed  by  VA  to  be  relevant 
and  necessary  to  the  litigation  or 
process;  provided,  however,  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

Whenever  VA  is  involved  in  litigation 
or  an  adjudicative  or  administrative 
process,  or  occasionally  when  another 
party  is  involved  in  litigation  or  an 
adjudicative  or  administrative  process 


and  VA  policies  or  operations  could  be 
affected  by  the  outcome  of  the  litigation 
or  process,  VA  would  be  able  to  disclose 
information  to  the  court,  the 
adjudicative  or  administrative  bodies,  or 
the  parties  involved.  A  determination 
would  be  made  in  each  instance  that, 
under  the  circumstances  involved,  the 
purpose  served  by  the  use  of  the 
information  in  the  particular  litigatioA 
or  process  is  compatible  with  a  pm^pose 
for  which  VA  collects  the  information. 

4.  Disclosure  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  or  other  entities  with  whom 
VA  has  a  contract  or  agreement  or  where 
there  is  a  subcontract  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 
subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

VA  must  be  able  to  provide 
information  to  contractors  and 
subcontractors  with  whom  VA  has  a 
contract  or  agreement  in  order  to 
perform  the  services  of  the  contract  or 
agreement. 

5.  VA  may  disclose  on  its  own 
initiative  any  information  in  this  system 
that  is  relevant  to  a  suspected  or 
reasonably  imminent  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature  and  whether  arising  by  general  or 
program  statute  or  by  regulation,  rule,  or 
order  issued  pursuant  thereto,  to  a 
Federal,  State,  local,  tribal,  or  foreign 
agencv  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule,  or  order. 

VA  must  be  able  to  comply  with  the 
requireftients  of  agencies  charged  with 
enforcing  the  law  and  investigations  of 
violations  or  possible  violations  of  law. 
VA  must  also  be  able  to  provide 
information  to  Federal,  State,  local, 
tribal  and  foreign  agencies  charged  with 
protecting  the  public  health  as  set  forth 
in  law. 

6.  Disclosure  to  other  Federal  agencies 
may  be  made  to  assist  such  agencies  in 
preventing  and  detecting  possible  fraud 
or  abuse  by  individuals  in  their 
operations  and  programs. 

Abuse  of  Federal  programs  costs  the 
Federal  Government  and  taxpayers  large 
sums  of  money  every  year.  Information 
contained  in  VA  records  may  help 
detect  and/or  prevent  fraud  and  abuse  of 
other  agency  programs.  VA  must  be  able 
to  assist  other  Federal  agencies  in  their 
efforts  to  detect  and  prevent  fraud  and 
abuse  in  their  programs. 


ni.  Compatibility  of  the  Proposed 
Routine  Use  Disclosures 

The  Privacy  Act  permits  VA  to 
disclose  information  about  individuals 
without  their  consent  for  a  routine  use 
when  the  information  will  be  used  for 
a  purpose  that  is  compatible  with  the 
purpose  for  which  VA  collected  the 
information.  In  all  of  the  routine  use 
disclosures  described  above,  the 
recipient  of  the  information  will  use  the 
information  either  in  coimection  with  a 
matter  relating  to  one  of  VA's  programs, 
or  will  use  the  information  to  provide  a 
benefit  to  VA,  or  will  disclose  as 
required  by  law. 

The  notice  of  intent  to  publish  and  an 
advance'  copy  of  the  system  notice  have 
been  sent  to  the  appropriate 
Congressional  committees  and  to  the 
Director  of  the  Office  of  Management 
and  Budget  (0MB)  as  required  by  5 
U.S.C.  552a(r)  (Privacy  Act)  and 
guidelines  issued  by  OMB  on  December 
12,  2000  (65FR77677). 

Approved:  August  30,  2002. 
Anthony  ].  Principi, 

Secretary  of  Veterans  Affairs. 

120VA047 
SYSTEM  NAME: 

National  Veterans  Museum  Donation 
Records — VA. 

SYSTEM  LOCATION: 

VA  Central  Office,  Washington,  DC; 
Financial  Services  Center,  Austin, 
Texas;  at  the  offices  of  contractors  and 
subcontractors;  and  VA  field  facilities. 

CATEGORIES  OF  INDIVIDUALS  (OVERED  BY  THE 
SYSTEM: 

All  individuals  making  gifts  or 
donations  to  the  National  Veterans 
Museum. 

CATEGORIES  OF  RECORDS  IN  THE  SYSTEM: 

These  records  include,  but  are  not 
limited  to:  name,  home  address, 
telephone  number,  type  of  gift  or 
donation  (check/credit  card/cash), 
amount  of  gift  or  donation,  credit  card 
number,  expiration  date  of  credit  card, 
date  of  payment  process. 

AUTHORmr  FOR  MAINTENANCE  OF  THE  SYSTEM: 
38  U.S.C.  8301. 

PURPOSE(S): 

These  records  are  used  to  process 
payments  associated  with  the  gifts  or 
donations  to  the  National  Veterans 
Museum,  as  well  as  to  provide  a 
database  for  future  correspondence  with 
the  donors. 


ROUTINE  USES  OF  RECORDS  MAINTAINED  IN  THE 
SYSTEM,  INCLUDING  CATEGORIES  OF  USERS  AND 
THE  PURPOSES  OF  SUCH  USES: 

1.  The  record  of  an  individual  who  is 
covered  by  this  system  may  be  disclosed 
to  a  Member  of  Congress,  or  a  staff 
person  acting  for  the  member,  when  the 
member  or  staff  person  requests  the 
record  on  behalf  of  and  at  the  written 
request  of  the  individual. 

2.  Disclosure  may  be  made  to  the 
National  Archives  and  Records 
Administration  (NARA)  in  records 
management  inspections  conducted 
under  authority  of  Title  44  U.S.C. 

3.  Records  from  this  system  of  records 
may  be  disclosed  to  the  Department  of 
Justice  (DOJ)  (including  U.S.  Attorneys) 
or  in  a  proceeding  before  a  coiul, 
adjudicative  body,  or  other 
administrative  body  when  litigation  or 
the  adjudicative  or  administrative 
process  is  likely  to  affect  VA,  its 
employees  or  any  of  its  components;  or 
when  VA,  its  employees,  or  any  of  its 
components  is  a  party  to  the  litigation 
or  process,  or  has  an  interest  in  the 
litigation  or  process,  and  the  use  of  such 
records  is  deemed  by  VA  to  be  relevant 
and  necessary  to  the  litigation  or 
process;  provided,  however,  that  the 
disclosure  is  compatible  with  the 
purpose  for  which  the  records  were 
collected. 

4.  Disclosiu-e  of  relevant  information 
may  be  made  to  individuals, 
organizations,  private  or  public 
agencies,  or  other  entities  with  whom 
VA  has  a  contract  or  agreement  or  where 
there  is  a  subcontract  to  perform  such 
services  as  VA  may  deem  practicable  for 
the  purposes  of  laws  administered  by 
VA,  in  order  for  the  contractor  or 


subcontractor  to  perform  the  services  of 
the  contract  or  agreement. 

5.  VA  may  disclose  on  its  own 
initiative  any  information  in  this  system 
that  is  relevant  to  a  suspected  or 
reasonably  imminent  violation  of  law, 
whether  civil,  criminal,  or  regulatory  in 
nature  and  whether  arising  by  general  or 
program  statute  or  by  regulation,  rule,  or 
order  issued  pursuant  thereto,  to  a 
Federal,  State,  local,  tribal,  or  foreign 
agency  charged  with  the  responsibility 
of  investigating  or  prosecuting  such 
violation,  or  charged  with  enforcing  or 
implementing  the  statute,  regulation, 
rule,  or  order. 

6.  Disclosure  to  other  Federal  agencies 
may  be  made  to  assist  such  agencies  in 
preventing  and  detecting  possible  fraud 
or  abuse  by  individuals  in  their 
operations  and  programs. 

POLICIES  AND  PRACTICES  FOR  STORING, 
RETRIEVING,  ACCESSING,  RETAINING,  AND 
DISPOSING  OF  RECORDS  IN  THE  SYSTEM: 

STORAGE: 

Paper  documents  and  electronic 
storage  media. 

RETRIEVABILmr: 

These  records  may  be  retrieved  using 
various  combinations  of  name  or 
identification  number  (credit  card 
number)  of  the  individual  on  whom  the 
records  are  maintained. 

safeguards: 

Access  to  these  records  is  restricted  to 
authorized  VA  employees,  contractors, 
or  subcontractors  on  a  "need  to  know" 
basis.  Offices  where  these  records  are 
maintained  are  locked  after  working 
hours  and  are  protected  from  outside 
access  by  the  Federal  Protective  Service. 


other  security  officers,  and  alarm 
systems.  Access  to  computerized 
records  is  restricted  to  authorized  VA 
employees,  contractors,  or 
subcontractors  by  means  of  unique  user 
identification  and  passwords. 

retention  and  disposal: 

Paper  records  and  electronic  storage 
media  are  maintained  and  disposed  of 
in  accordance  with  the  NARA  records 
schedules. 

system  manaqer(s)  and  address: 

Deputy  Assistant  Secretary  for 
Finance  (047),  VA  Central  Office. 
Washington,  DC  20420. 

NOTinCATION  procedure: 

Individuals  seeking  information 
concerning  the  existence  of  a  record 
pertaining  to  them  must  submit  a 
written  request  to  the  VA  station  where 
the  records  are  maintained.  Such 
request  must  contain  a  reasonable 
description  of  the  records  requested.  In 
addition,  identification  of  the  individual 
requesting  the  information  will  be 
required  in  the  written  request  and  will 
consist  of  the  requester's  name, 
signature,  and  address,  as  a  minimum. 

RECORD  access  PROCEDURE: 

(See  Notification  procedure  above.) 

CONTESTING  RECORD  PROCEDURE: 

(See  Notification  procedure  above.) 

RECORD  SOURCE  CATEGORIES: 

Information  received  from 
individuals. 

[FR  Doc.  02-23405  Filed  9-13-02:  8:45  am] 
BILUNG  CODE  8320-01 -P 
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Corrections 


This  section  of  the  FEDERAL  REGISTER 
contains  editorial  corrections  of  previously 
published  Presidential,  Rule,  Proposed  Rule, 
and  Notice  documents.  These  corrections  are 
prepared  by  ttie  Office  of  the  Federal 
Register.  Agency  prepared  corrections  are 
issued  as  signed  documents  and  appear  in 
the  appropriate  document  categories 
elsewhere  in  the  issue. 


DEPARTMENT  OF  EDUCATION 
[CFDANo.:i4.133B] 

Office  of  Special  Education  and 
Retwbilitative  Services,  National 
Institute  on  Disability  and 
Rehabilitation  Research- 
Rehabilitation  Research  and  Training 
Centers  (RRTC)  Program;  Notice 
Inviting  Applications  for  Fiscal  Year 
(FY) 2003 

Correction 

In  notice  document  02-22278 
beginning  on  page  56141  in  the  issue  of 


Federal  Register 

Vol.  67,  No.  179x 

Monday,  September  16,  2002 


Friday,  August  30,  2002.  make  the 
following  corrections: 

1.  On  page  56141,  in  the  table,  in  the 
column  "Deadline  for  transmittal  of 
applications",  in  the  first  entry, 
"September  30,  2002"  should  read 
"October  29,  2002". 

2.  On  the  same  page,  in  the  same 
table,  in  the  same  column,  in  the  second 
entry,  "September  30,  2002"  should 
read  "October  29,  2002". 

[FR  Doc.  C2-22278  Filed  9-13-02;  8:45  am] 
BILUNG  CODE  150S-01-O 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38  CFR  Part  4 


RIN  2900-AFOO 

Schedule  for  Rating  Disabilities;  ttie 
Sicln 

Correction 

In  rule  document  02-19331  beginning 
on  page  49590  in  the  issue  of 
Wednesday,  July  31,  2002  make  the 
following  correction: 

§4.118    [Corrected] 

1.  On  page  49596,  the  Rate  Schedule 
for  7802  is  corrected  to  read  as  follows: 


Rating 


7802    Scars,  other  than  head,  face,  or  neck,  that  are  superficial  and  that  do  not  cause  limited  motion:. 

Area  or  areas  of  144  square  inches  (929  sq.  cm.)  or  greater 10 

Note  (1):  Scars  In  widely  separated  areas,  as  on  two  or  more  extremities  or  on  anterior  and  posterior  surfaces  of  extremities 

or  trunk,  will  be  separately  rated  and  combined  in  accordance  with  §4.25  of  this  part. 
Note  (2):  A  superficial  scar  is  one  not  associated  with  underiying  soft  tissue  damage. 


2.  On  the  same  page,  the  Rate 
Schedule  for  7807,  7808  and  7809  is 
corrected  to  read  as  follows: 


Rating 


7807  American  (New  Worid)  leishmaniasis  (mucocutaneous,  espundia): 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801 ,  7802,  7803,  7804,  or  7805),  or  demriatitis  (DC 

7806),  depending  upon  the  predominant  disability. 
Note:  Evaluate  non-cutaneous  (visceral)  leishmaniasis  under  DC  6301  (visceral  leishmaniasis). 

7808  Old  Worid  leishmaniasis  (cutaneous.  Oriental  sore): 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs,  7801,  7802,  7803,  7804,  or  7805),  or  dermatitis  (DC 

7806),  depending  upon  the  predominant  disabililty. 
Note:  Evaluate  non-cutaneous  (visceral)  leishmaniasis  under  DC  6301  (visceral  leishmaniasis). 

7809  Discoid  lupus  erythematosus  or  subacute  cutaneous  lupus  erythematosus: 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801,  7802,  7803,  7804,  or  7805),  or  dermatitis  (DC 
7806).  depending  upon  the  predominant  disability.  Do  not  combine  with  ratings  under  DC  6350. 


3.  On  page  49597,  the  Rate  Schedule 
for  7811  is  corrected  to  read  as  follows: 


Rating 


7811    Tuberculosis  luposa  (lupus  vulgaris),  active  or  inactive: 
Rate  under  §§  4.88c  or  4.89,  whichever  is  appropriate. 


4.  On  the  same  page,  the  Rate 
Schedule  for  7813  is  corrected  to  read 
as  follows: 
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Rating 


7813    Dermatophytosis  (ringworm:  of  body,  tinea  corporis;  of  head,  tinea  capitis;  of  feet,  tinea  pedis:  of  t>eard  area,  tinea  barbae: 
of  nails,  tinea  unguium;  of  inguinal  area  (jock  itch),  tinea  cruris): 
Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801,  7802.  7803,  7804.  or  7805),  or  dermatitis  (DC 
7806),  depending  upon  the  predominant  disability. 


5.  On  the  same  page,  the  Rate 
Schedule  for  7818,  7819,  and  7820  is 
corrected  to  read  as  follows: 


7818  Malignant  skin  neoplasms  (other  than  malignant  melanoma): 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801,  7802,  7803,  7804,  or  7805).  or  impainnent  of 
function. 

Note:  If  a  skin  malignancy  requires  therapy  that  is  comparable  to  that  used  for  systemic  malignancies,  i.e..  systemic  chemo- 
therapy. X-ray  therapy  more  extensive  than  to  the  skin,  or  surgery  more  extensive  than  wide  local  excision,  a  100-percent 
evaluation  will  be  assigned  from  the  date  of  onset  of  treatment,  and  will  continue,  with  a  mandatory  VA  examination  six 
months  following  the  completion  of  such  antineoplastic  treatment,  and  any  change  in  evaluation  based  upon  that  or  any 
subsequent  examination  will  be  subject  to  the  provisions  of  §3. 105(e)  of  this  chapter.  If  there  has  been  no  local  recun-ence 
or  metastasis,  evaluation  will  then  be  made  on  residuals.  If  treatment  is  confined  to  the  skin,  the  provisions  for  a  100-per- 
cent evaluation  do  not  apply. 

7819  Benign  skin  neoplasms: 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801,  7802,  7803,  7804,  or  7805),  or  impairment  of 
function. 

7820  Infections  of  ttie  skin  not  listed  elsewhere  (including  bacterial,  fungal,  viral,  treponemal  and  parasitk:  diseases): 

Rate  as  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  scars  (DCs  7801,  7802,  7803,  7804,  or  7805),  or  dermatitis  (DC 
7806),  depending  upon  the  predominant  disability. 


Rating 


6.  On  page  49599,  the  Rate  Schedule 
for  7833  is  corrected  to  read  as  follows: 


7833    Malignant  melanoma: 

Rate  as  scars  (DCs  7801,  7802,  7803,  7804,  or  7805),  disfigurement  of  the  head,  face,  or  neck  (DC  7800),  or  impairment  of 
function  (under  the  appropriate  body  system). 

Note:  If  a  skin  malignancy  requires  therapy  that  is  comparable  to  that  used  for  systemic  malignancies,  i.e  ,  systemic  chemo- 
therapy. X-ray  therapy  more  extensive  than  to  the  skin,  or  surgery  more  extensive  than  wide  local  excision,  a  l00-percen1 
evaluation  will  be  assigned  from  the  date  of  onset  of  treatment,  and  will  continue,  with  a  mandatory  VA  examination  six 
months  following  the  completran  of  such  antineoplastic  treatment,  and  any  change  in  evaluation  based  upon  that  or  any 
subsequent  examination  will  be  subject  to  the  provisions  of  §3. 105(e).  If  there  has  been  no  local  recurrence  or  metastasis, 
evaluation  will  then  be  made  on  residuals.  If  treatment  is  confined  to  the  skin,  the  provisions  for  a  100-percent  evaluation 
do  not  apply. 


Rating 


[FR  Doc.  C2-19331  Filed  9-13-02;  8:45  am] 
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Fisheries  of  the  Exclusive  Economic  Zone 
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Rule 


58452 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Proposed  Rules 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  Atmospheric 
Administration 

50  CFR  Part  679 

[Docket  No.  020814193-2193-01;  I.D. 
0701 02C] 


RIN  0648-AQ05 


I 


Fisheries  of  the  Exclusive  Economic 
Zone  Off  Alaslta;  Extend  the  Interim 
Groundfish  Observer  Program 
Through  Decemiser  31, 2007,  and 
Amend  Regulations  for  the  North 
Pacific  Groundfish  Ot»erver  Program 

AGENCY:  National  Marine  Fisheries 

Service  (NMFS),  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

ACTION:  Proposed  rule;  request  for 

comments. 

SUMMARY:  NMFS  issues  a  proposed  rule 
to  extend  through  2007  the  existing 
regulations  for  the  interim  North  Pacific 
Groundfish  Observer  Program  (Observer 
Program),  which  otherwise  expires 
December  31,  2002.  This  proposed  rule 
would  also  amend  regulations  governing 
the  Observer  Program.  These  changes 
would  clarify  and  improve  observer 
certification  and  decertification 
processes;  change  the  duties  and 
responsibilities  of  observers  and 
observer  providers  to  eliminate 
ambiguities  and  strengthen  the 
regulations;  and  grant  NMFS  the 
authority  to  place  NMFS  staff  and  other 
qualified  persons  aboard  vessels  and  at 
shoreside  or  floating  stationary  plants  to 
increase  NMFS'  ability  to  interact 
effectively  with  observers,  fishermen, 
and  processing  plant  employees.  These 
parts  of  the  action  are  necessary  to 
improve  Observer  Program  support  of 
the  management  objectives  of  the 
Fishery  Management  Plan  for  the 
Groundfish  Fishery  of  the  Bering  Sea 
and  Aleutian  Islands  Area  and  the 
Fishery  Management  Plan  for 
Groundfish  of  the  Gulf  of  Alaska  (FMPs) 
for  those  industry  sectors  already 
subject  to  such  requirements.  The 
intended  effect  is  better  managed  fishery 
resources  that  result  in  the  effective 
conservation  of  marine  resources  and 
habitat. 

DATES:  Comments  on  this  proposed  rule 
must  be  received  by  October  11,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Sue  Salveson,  Assistant  Administrator 
for  Sustainable  Fisheries,  Alaska 
Region.  NMFS.  P.O.  Box  21668,  Juneau, 
AK  99802,  Attn:  Lori  Gravel,  or 
delivered  to  the  Federal  Building,  709 
W  9th  Street,  Juneau,  AK.  Copies  of  the 


Environmental  Assessment/Regulatory 
Impact  Review/Initial  Regulatory 
Flexibility  Analysis  (EA/RIR/IRFA) 
prepared  for  this  proposed  action  also 
may  be  obtained  from  the  same  address. 
Send  comments  on  information 
collection  requests  to  NMFS  and  to 
OMB,  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget,  Washington, 
DC  20503  (Attn:  NOAA  Desk  Officer). 
FOR  FURTHER  INFORMATION  CONTACT:  Sue 
Salveson,  907-586-7228. 
SUPPLEMENTARY  INFORMATION: 

Background 

Groundfish  fisheries  in  waters  of  the 
Gulf  of  Alaska  (GOA)  and  Bering  Sea 
Aleutian  Islands  management  area 
(BSAI)  are  managed  under  quotas  set 
annually  for  groundfish  species  and  for 
several  other  species  that  the  groundfish 
fishery  is  prohibited  from  retaining. 
Management  programs  have  been 
implemented  to  allocate  specified 
quotas  among  areas,  seasons,  gear  types, 
processor  and  catcher  vessel  sectors, 
cooperatives,  and  individual  fishermen. 
Annual  quotas  are  based  on  stock 
assessments  generated  principally  by 
NMFS  and  on  recommendations  from 
the  North  Pacific  Fishery  Management 
Council  (Council).  NMFS'  Alaska 
Region  is  responsible  for  monitoring  the 
progress  of  fisheries  toward  attairunent 
of  those  quotas,  and  allocations  thereof, 
and  for  closing  the  fisheries  when 
quotas  are  reached.  Stock  assessments, 
quota  monitoring,  and  management 
require  collection  of  data  from  the 
fishery  to  account  for  all  groundfish  and 
prohibited  species  catch,  including  the 
portion  of  the  catch  that  is  discarded. 
North  Pacific  groundfish  observers 
aboard  vessels  and  at  shoreside  or 
floating  stationary  processors  collect  the 
data  necessary  for  those  purposes. 

Observer  requirements  have  been  in 
place  in  Alaska  since  the  mid-1970s, 
when  the  Magnuson  Fishery 
Conservation  and  Management  Act 
(later  re-named  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act  (Magnuson-Stevens  Act))  was 
implemented  and  monitoring  and 
phasing  out  foreign  groundfish  fisheries 
in  the  U.S.  Exclusive  Economic  Zone 
(EEZ)  was  a  priority.  As  these  foreign 
fisheries  ended  by  1991,  the  Observer 
Program  infrastructure  was  changed  to 
provide  observer  coverage  for  domestic 
vessels  and  shoreside  processing  plants 
participating  in  these  Alaskan 
groundfish  fisheries.  A  domestic 
Observer  Program  was  developed  by  the 
Secretary  in  consultation  with  the 
Council  and  implemented  through 
Amendment  18  to  the  GOA  FMP  and 


Amendment  13  to  the  BSAI  FMP  (54  FR 
50386,  December  6, 1989,  and  55  FR 
4839,  February  12, 1990).  The  Observer 
Program  established  observer  coverage 
requirements  that  have  remained 
generally  unchanged  through  2002. 

High  quality  observer  data  are  a 
cornerstone  of  Alaska  groundfish 
fisheries  management.  However,  NMFS' 
ability  to  maintain  data  quality 
assurance  is  constrained  by  several 
features  of  the  current  program 
structure.  Concerns  exist  with  allowing 
fishing  companies  to  negotiate  directly 
with  observer  companies  for  observer 
services  because  this  creates  a  potential 
conflict  of  interest  and  reduces  NMFS 
management  controls  over  the  observer 
companies'  performance.  Incentives  for 
industry  to  use  this  procurement  system 
to  its  advantage  increase  as  observers 
assume  greater  responsibilities  for 
monitoring  individual  vessel 
performance.  Observer  providers  are 
under  pressure  to  provide  observers 
who  meet  their  clients'  needs  rather 
than  to  focus  on  data  quality  assurance. 
Competitive  pressure  to  reduce  coverage 
costs  to  the  industry  keeps  observer 
salaries  low,  resulting  in  reduced 
observer  availability.  Instability  in  the 
fishing  and  observer  provider  industries 
has  created  situations  in  the  past  where 
observers  were  not  paid  for  work 
performed.  Such  circumstances 
adversely  influence  data  quality  by 
undermining  observer  morale  and 
increasing  observer  work  force  turnover. 

NMFS  has  certified  observer 
providers  since  1990,  but  the  current 
program  structure  prevents  the  agency 
from  effectively  monitoring  provider 
operations  to  assess  actual  performance 
and  to  make  necessary  modifications. 
As  a  result,  companies  that  may  not 
meet  Observer  Program  standards  are 
allowed  to  continue  business  without 
significant  risk  of  being  decertified. 

The  Council  directed  NMFS  to 
address  these  concerns  through 
development  of  an  alternate  program 
structure  requiring  all  fishery 
participants  to  pay  a  fee  toward  observer 
coverage.  Under  this  program,  known  as 
the  Research  Plan,  NMFS  would  collect 
the  fee  and  contract  directly  with 
observer  companies,  removing  the  direct 
link  between  the  fishing  industry  and 
the  observer  providers.  The  Research 
Plan  and  collection  of  such  a  fee  is 
authorized  under  Section  313  of  the 
Magnuson-Stevens  Act.  The  Council 
adopted  the  Research  Plan  in  1992,  and 
NMFS  approved  and  implemented  this 
program  in  1994. 

Industry  concerns  about  the  Research 
Plan  arose  during  its  development  and 
subsequent  implementation.  These 
issues  included:  (1)  Redistribution  of 
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observer  costs  resulting  from  collection 
of  fees  based  on  a  percentage  of  ex- 
vessel  revenue;  (2)  no  observer  cost  cap 
where  additional  observer  coverage 
might  be  required  in  specified 
management  programs;  (3)  limited 
coverage  levels  funded  under  the 
Research  Plan  that  could  constrain 
development  of  programs  under 
consideration  by  the  Council  requiring 
increased  observer  coverage;  and  (4) 
increased  costs  of  coverage  due  to 
contractual  arrangements  between 
NMFS  and  observer  companies  that 
would  fall  under  the  Service  Contract 
Act(SCA). 

After  consideration  of  these  concerns, 
the  Council  voted  to  repeal  the  Research 
Plan  in  December  1995  and  to  refund 
the  fees  collected  from  the  1995 
fisheries.  The  Council  requested  NMFS 
to  develop  a  new  plan  to  address  the 
data  integrity  issues  the  Research  Plan 
was  intended  to  address.  Under  the  new 
concept  endorsed  by  the  Council,  a  Joint 
Partnership  Agreement  (JPA)  was 
developed  during  1997  with  the  Pacific 
States  Marine  Fisheries  Commission 
(PSMFC).  Fishing  operations  would 
continue  to  pay  coverage  costs,  but 
payment  would  be  made  to  PSMFC, 
which  would  subcontract  with  observer 
companies  for  services. 

At  its  April  1996  meeting,  the  Council 
adopted  an  interim  groimdfish  Observer 
Program,  based  on  1996  coverage 
requirements,  that  authorized 
mandatory  groundfish  observer  coverage 
through  1997  in  order  to  continue 
coverage  requirements  during  the 
development  of  the  JPA. 

PSMFC  identified  an  unresolvable 
legal  issue  that  forestalled  efforts  to 
proceed  with  the  JPA.  It  determined  that 
the  risk  of  a  lawsuit  through  its  role  as 
a  third  party  to  observer  procurement 
arrangements  woidd  be  too  high,  and 
NMFS  could  not  sufficiently  indemnify 
PSMFC  against  legal  challenge.  With  the 
demise  of  the  JPA,  the  Council,  the 
Council's  Observer  Advisory  Committee 
(OAC),  and  NMFS  continued  to 
advocate  pursuit  of  an  appropriate 
program  structure  that  would  address 
the  issues  that  the  Research  Plan  and 
the  JPA  were  to  resolve.  During  the 
interim  period,  the  Observer  Program 
was  extended  in  1998  with  an 
expiration  date  of  December  31,  2000. 

At  its  October  1999  meeting,  the 
Council  reconvened  the  OAC  with  a 
new  chairman  and  membership.  The 
Council  charged  the  committee  with 
reviewing  the  Observer  Program  in  its 
entirety  and  developing  appropriate 
alternatives  to  the  current  program  to 
meet  the  needs  and  goals  of  the  Council 
and  NMFS,  including  those  cited  for  the 


development  of  the  Research  Plan  and 
the  proposed  JPA  vrith  PSMFC. 

In  2000,  the  interim  Observer  Program 
again  was  extended  for  two  years  with 
an  expiration  date  of  December  31, 
2002.  This  action  was  approved  with 
the  expectation  that  a  restructured 
program  would  be  developed  and 
implemented  by  that  date.  Although 
NMFS  has  been  working  with  the  OAC 
since  March  2000  to  develop  an 
alternative  program  structure,  little 
progress  has  been  made,  in  large  part 
due  to  limitations  in  existing  statutory 
authority  that  would  prohibit  funding 
options  other  than  those  developed 
under  the  Research  Plan.  At  its  April 
2002  meeting,  the  Council  again 
adopted  an  extension  of  the  interim 
Observer  Program,  as  well  as  changes  to 
the  program  to  address  several  legal 
concerns,  to  clarify  responsibilities  of 
observers  and  observer  providers  and  to 
authorize  placement  of  NMFS  staff 
aboard  vessels  or  at  shoreside  or  floating 
processors  to  support  observer 
functions. 

This  proposed  action  would  extend 
the  current  interim  program  through 
December  31,  2007,  to  allow  additional 
time  for  the  development  and  analysis 
of  alternatives  that  would  address 
niunerous  issues  facing  the  Observer 
Program,  including  the  concern  about 
conflict  of  interest  eroding  the  quality  of 
data  collected  by  observers.  The  Count  il 
intends  that  a  preferred  alternative  to 
address  those  issues  and  concerns  will 
be  selected  and  implemented  by  January 
1,  2008. 

Further,  this  proposed  action  would 
improve  regulations  governing  observer 
and  observer  provider  responsibilities 
through  modifications  and  additions  to 
existing  observer  and  observe  provider 
duties  and  obligations.  This  action 
would  further  increase  the  ability  of 
NMFS  to  interact  effectively  with 
observers,  fishermen,  and  processing 
plant  employees  by  granting  NMFS 
authority  to  place  NMFS  staff  and 
authorized  individuals  aboard 
groimdfish  and  halibut  vessels  and  at 
shoreside  and  stationary  floating 
processors  that  require  observer 
coverage. 

The  objective  of  the  proposed 
management  actions  is  to  ensure  that 
the  Observer  Program  will  continue  to 
perform  and  improve  its  critical 
scientific,  conservation,  and 
management  functions.  As  noted  above, 
data  provided  by  the  Observer  Program 
are,  collectively,  a  critical  element  in 
the  conservation  and  management  of 
groimdfish,  other  living  marine 
resources,  and  their  habitat.  These  data 
are  used  for  assessing  the  status  of 
groundfish  stocks,  setting  and 


monitoring  groundfish  quotas  and 
allocations  thereof,  monitoring  bycatch 
of  non-groundfish  species,  assessing 
effects  of  the  groundfish  fishery  on  other 
living  marine  resources  and  their 
habitat,  and  assessing  methods  for 
improving  the  conservation  and 
management  of  groundfish,  of  other 
living  marine  resources,  and  of  their 
habitat.  Additionally,  management  of 
the  Western  Alaska  Community 
Development  Quota  (CDQ)  program  and 
American  Fisheries  Act  (AFA)  fisheries 
are  structured  to  rely  on  observer  data 
for  individual  vessel  catch  accounting. 
These  data  largely  factor  into  the  current 
level  of  confidence  in  the  management 
of  federally  managed  fisheries  in  Alaska. 
Accurate  catch  accounting  results  in 
prosecution  of  fisheries  at  harvest  levels 
that  better  approach  actual  allocations 
without  exceeding  them,  thereby 
maintaining  resource  management 
objectives  and  avoiding,  to  the  extent 
practicable,  losses  of  revenue  from 
potential  mis-allocations  resulting  from 
the  underharvest  of  total  allowable 
catch  (TAG). 

Because  of  the  critical  uses  of 
observer  data,  extending  the  Obser\'er 
Program  beyond  2002  is  essential. 
Improvements  to  the  Observer  Program 
are  necessary  to  address  both  perceived 
and  actual  sources  of  data  quality 
problems.  In  the  absence  of  observer 
data  or  of  some  equivalent  alternative 
source  of  fishery  data,  NMFS  cannot 
fulfill  its  conservation  and  management 
obligations,  as  prescribed  under  the 
Magnuson-Stevens  Act  and  other  law. 

Initial  Permitting  or  Certification 
Determination. This  proposed  action 
seeks  to  establish  through  regulation  an 
application  format  and/or  procedure  for 
both  observers  and  observer  providers 
and  to  create  a  mechanism  for  an 
official,  or  board  of  officials,  appointed 
by  the  Regional  Administrator.  Alaska 
Region,  NMFS  (Regional  Administrator), 
to  review  applications,  determine  who 
meets  the  certification  or  permitting 
criteria,  and  issue  the  appropriate 
license.  This  action  will  also  establish  a 
permit  application  or  certification 
appeals  process  independent  from  the 
Observer  Program. 

Standards  and  criteria  for  issuance  of 
certifications  to  observers  or  of  permits 
to  observer  providers  must  be 
comprehensible  and  must  describe 
clearly  the  certification/permitting 
procedures  and  requirements.  This 
proposed  action  clearly  establishes 
these  requirements.  If  the  applicant  fails 
to  meet  die  certification  or  permitting 
criteria,  a  decision  to  deny  certification 
of  an  observer  or  an  application  for  an 
observer  provider  permit  must  be  issued 
in  writing,  including  an  explanation  of 
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the  reasoning  used  in  deciding  to  deny 
a  certification  or  permit.  Notice  must  be 
given  to  the  applicant  that  the  decision 
may  be  appealed  upon  request. 

The  denial  of  an  observer  certification 
or  observer  provider  permit  application 
would  be  appealable.  The  Regional 
Administrator.  Office  of  Administrative 
Appeals  (OAA),  would  review  denials 
for  both  observers  and  observer 
providers  upon  request.  Each  decision 
from  the  OAA  would  be  referred  to  the 
Regional  Administrator  who  would 
uphold  or  overturn  the  OAA  and  make 
the  final  agency  determination.  Any 
further  appeal  could  be  taken  to  the 
United  States  District  Coiul.  Processes 
for  appeals  are  described  below. 

Duration  of  an  Observer's 
Certification  or  an  Observer  Provider's 
Pennit.The  dilation  of  a  permit  or 
certification  is  determined  by  the 
agency.  Several  factors  may  influence 
this,  including  the  administrative 
biu'den  for  issuing  those  permit  or 
certification  licenses,  the  character  of 
the  work  being  performed  by  the 
licensee,  and  the  duration  of  the 
program  under  which  the  permit  or 
certification  is  issued.  Currently,  an 
observer=s  certification  expires 
repeatedly  over  the  course  of  his  or  her 
career.  Observer  provider  certifications 
have  been  renewed  by  rulemaking  in 
recent  years.  Detailed  discussion  of  the 
duration  of  an  observer's  certification 
and  an  observer  provider's  permit  is 
found  below. 

Clarity  of  Performance  Standards. 
This  proposed  action  seeks  to  clarify 
language  of  observer  and  observer 
provider  performance  standards, 
including  responsibilities  and 
prohibitions,  which  are  detailed  below. 

Due  Process  in  Permit  or  Certification 
Sanctions.  Current  regulations  at 
§  679.50  establish  an  appeals  process  in 
cases  of  observer  or  observer-provider 
certification  suspension  or 
decertification.  "These  processes  are 
administered  within  the  same  offices  of 
the  Observer  Program  Office  and  Alaska 
Regional  Office  that  make  the  initial 
determinations  for  suspension  and 
decertification.  This  proposed  action 
seeks  to  establish  through  regulation 
appropriate  independent  appeals 
processes  for  both  observers  and 
observer  providers. 

Administrative  Record.  Reviewers 
such  as  the  OAA  or  a  coiul  must  be  able 
to  ascertain  both  the  facts  and  standards 
used  by  the  Observer  Program  and  the 
way  it  applied  the  standards  to  the  facts 
of  the  individual  case.  While 
suspension  or  decertification  records 
may  be  available  to  the  public  under  the 
Freedom  of  Information  Act  (FOIA), 
subject  to  FOIA  and  Privacy  Act 


restrictions,  the  observer  or  observer 
provider  who  is  directly  affected  by  an 
agency  action  should  be  provided  with 
all  records  relevant  to  the  decision 
record  unless  exempted. 

Permitting  Pmcedures  and  Sanctions 
for  North  Pacific  Groundfish  Observer 
Providers.  The  proposed  process  for 
evaluation  of  observer  provider 
applications  and  issuance  of  permits 
would  be  improved  through  clearer 
application  requirements,  defined 
evaluation  criteria,  an  evidentiary 
period  for  submitting  supplemental 
information,  required  written  decisions 
by  NMFS,  and  an  administratively 
separate  appeals  process. 

Permit  vs.  Certification  for  Observer 
Providers.  This  proposed  action  would 
change  the  nomenclatiue  for  observer 
provider  licensing  that  will  result  in  the 
providers  being  "permitted",  rather  than 
"certified"  to  provide  observer  services 
to  industry.  Just  as  commercial  fishing 
is  authorized  by  a  permit,  observer 
providers  would  receive  a  permit  from 
the  agency,  clarifying  the  role  of 
observer  providers  in  the  structure  of 
NMFS  fishery  regulations.  Whereas  a 
certification  grants  permission  to  the 
holder  to  perform  tasks  with  some 
minimum  required  training,  a  permit  is 
more  business-oriented,  granting 
permission  to  perform  activities  that  do 
not  require  training  by  the  agency. 

Permit  Application  Requirements. 
Under  the  proposed  action,  new  persons 
wishing  to  provide  observer  services  in 
Alaska  groundfish  fisheries  would  be 
required  to  apply  for  a  permit  that 
authorizes  this  activity.  Applications 
may  be  submitted  at  any  time. 

Observer  providers  previously 
certified  by  NMFS  to  provide  observers 
and  who  actively  deployed  observers  in 
Alaska  groimdfish  fisheries  in  2002 
would  be  considered  to  be  qualified  for 
these  permits  in  2003  by  their 
demonstrated  performance  and  their 
existing  documentation  on  file.  Such 
providers  would  not  be  required  to 
submit  a  new  application,  and  the 
owner{s)  would  be  issued  a  permit 
based  on  their  existing  record.  These 
observer  providers  would  continue  to  be 
accoimtable  for  any  violations  of 
regulations  that  occurred  while  they 
were  functioning  as  NMFS-certified 
observer  providers  prior  to  January  1, 
2003.  Upon  issuance  of  a  new  observer 
provider  permit,  these  observer  provider 
permit  holders  would  be  held 
accountable  to  all  applicable  regulations 
promulgated  by  NMFS  while 
participating  in  the  Observer  Program. 
Former  program  participants,  who  were 
NMFS-certified  providers,  would  be 
held  accoimtable  to  only  those 


regulations  in  force  at  the  time  of  their 
participation  in  the  program. 

Because  acciu'ate  identification  of  the 
business'  owmership  would  be  required 
for  issuance  of  the  permit,  each  existing 
NMFS-certified  provider  would  be 
required  to  correct  or  update  any 
changes  to  ownership,  management, 
and/or  contact  information  within  30 
days  of  receiving  a  permit  imder 
§679.50(i){l)(ii)(A}  of  the  proposed  rule. 
Subsequent  changes  or  expansions  in 
ownership  of  an  observer  provider 
would  require  the  original  owner  to 
submit  a  new  application  prior  to  the 
effective  date  of  the  new  ownership 
arrangement. 

A  new  applicant  for  an  observer 
provider  permit  would  be  required  to 
submit  a  narrative  application  that 
contains  information  necessary  for 
NMFS  to  evaluate  the  applicant  to 
determine  if  he  or  she  is  qualified  to  be 
an  observer  provider.  Observer 
providers  contribute  an  important 
service  to  NMFS  by  recruiting,  hiring, 
and  deploying  high-quality  individuals 
to  serve  as  observers.  NMFS  must 
ensure  that  observer  providers  meet 
minimum  requirements  so  that  this 
important  service  is  consistently 
maintained.  NMFS  would  permit  all 
applicants  who:  (1)  demonstrate  that 
they  imderstand  the  scope  of  the 
regulations  they  will  be  held  to;  (2) 
document  how  they  will  comply  with 
those  regulations;  (3)  demonstrate  that 
they  have  the  business  infrastructure 
necessary  to  carry  out  the  job;  (4)  are 
free  from  conflict  of  interest;  (5)  do  not 
have  past  performance  problems  on  a 
Federal  contract  or  any  history  of 
decertification  as  either  an  observer  or 
observer  provider;  and  (6)  are  fr«e  from 
criminal  convictions  for  certain  serious 
offenses  that  could  reflect  on  their 
ability  to  carry  out  the  role  of  an 
observer  provider. 

Each  application  for  an  observer 
provider  permit  must  contain  several 
elements.  These  elements  and  an 
explanation  of  need  are  as  follows: 

(A)  Identification  of  the  management, 
organizational  structure,  and  ownership 
structure  of  the  applicant's  business, 
including  identification  by  name  and 
general  function  of  all  controlling 
management  interests  in  the  company, 
including  but  not  limited  to  owners, 
board  members,  officers,  authorized 
agents,  and  staff.  If  the  applicant  is  a 
corporation,  the  articles  of  incorporation 
must  be  provided.  If  the  applicant  is  a 
partnership,  the  partnership  agreement 
must  be  provided. 

This  information  is  necessary  to 
clearly  identify  the  permit  recipient, 
organization  management,  and 
appropriate  contacts  for  partictilar 


issues.  Occasionally,  operational  and 
compliance  problems  arise  with 
observer  providers,  and  NMFS  attempts 
to  solve  these  problems  at  an  early  stage 
by  contacting  appropriate  parties  in  the 
observer  provider's  organization. 
Organizational  and  management 
information  helps  NMFS  minimize 
compliance  problems  with  observer 
providers.  When  a  business  is  based 
outside  the  United  States,  an  authorized 
agent  must  be  identified  for  the  observer 
provider.  An  authorized  agent  means  a 
person  appointed  and  maintained 
within  the  United  States  who  is 
authorized  to  receive  and  respond  to 
any  legal  process  issued  in  the  United 
States  to  an  owner  or  employee  of  an 
observer  provider. 

(B)  Contact  information  for  the  owner, 
authorized  agent,  and  company 
information.  This  information  includes 
mailing  addresses,  physical  location  of 
the  company,  telephone  and  fax 
numbers,  and  business  e-mail  address 
for  each  office  and  authorized  ^ent. 

This  information  enables  Nw'S  to 
communicate  with  the  owner(s)  fof 
official  correspondence  as  well  as  with 
contact  persons  for  day-to-day 
operations  at  each  of  the  applicant's 
locations. 

In  addition,  an  applicant  with 
ownership  based  outside  of  the  United 
States  would  be  required  to  identify  an 
authorized  agent  and  provide  contact 
information  for  that  agent,  including 
mailing  address,  and  phone  and  fax 
numbers  where  the  agent  can  be 
contacted  for  official  correspondence. 

(C)  A  signed  acknowledgment,  imder 
penalty  of  perjury,  from  each  owner,  or 
owners,  board  members  and  officers,  of 
a  corporation,  certifying  that  they  are 
free  from  a  conflict  of  interest  as  defined 
in  50  CFR  679.50(0(3). 

This  acknowledgment  will  help 
ensure  that  NMFS  provides  permits 
only  to  applicants  who  are  free  bom.  a 
conflict  of  interest  and  will  ensiu«  that 
the  applicants  are  aware  of  this 
provision  of  the  regulations.  NMFS 
would  provide  an  acknowledgment 
template  form,  which  applicants  could 
use  to  satisfy  this  part  of  the 
application. 

CD)  A  statement  signed  under  penalty 
of  perjury  from  each  owner,  or  owners, 
board  members  and  officers  of  a 
corporation,  describing  any  criminal 
convictions,  performance  ratings  on  any 
Federal  contracts  held  by  the  observer 
provider,  add  any  previous 
decertification  while  working  as  an 
observer  or  observer  provider. 

These  declarations  will  help  ensure 
that  NMFS  pfov^^es  penults  only  to 
applicants  who  do  not  have  a  record  of 
poor  performance  oi  certain  criminal 


behavior.  Although  NMFS  would  not 
perform  background  checks  unless 
compelling  reasons  dictated,  screening 
such  declarations  will  assist  NMFS  in 
permitting  applicants  who  will  help 
promote  honesty  and  integrity  in  the 
Observer  Program. 

(E)  A  description  of  any  prior 
experience  the  applicant  may  have  in 
placing  individuals  in  remote  field  and/ 
or  marine  work  environments.  This 
includes,  but  is  not  limited  to  recruiting, 
hiring,  deployment,  and  personnel 
administration. 

This  backgroimd  information  would 
aid  NMFS  in  determining  how  much 
assistance  the  provider  would  require  to 
remain  in  compliance  with  the 
regulations.  For  example,  one  recent 
applicant  had  previous  experience 
providing  observers  to  Canada,  but  not 
to  the  United  States,  and  NMFS  worked 
with  the  applicant  to  ensiu«  that  it 
understood  U.S.  fisheries  management 
processes  and  its  obligations  and 
responsibilities  as  an  observer  provider 
under  NMFS  regulations. 

(F)  A  description  of  the  applicant's 
ability  to  carry  out  the  responsibilities 
and  duties  of  an  observer  provider,  and 
the  arrangements  to  be  used  to  achieve 
such  responsibilities  and  duties. 

This  information  would  demonstrate 
the  applicant's  imderstanding  of  the 
regulations  and  the  applicant's  ability  to 
comply  with  these  regulations.  NMFS 
views  this  information  as  a  critical  part 
of  the  application  because  each  observer 
provider's  compliance  with  regulatory 
responsibilities  is  important  for  the 
overall  program  to  be  successful. 
Specific  explanations  of  how  the 
applicant  intends  to  comply  with  each 
component  of  the  regulations  would  be 
required  for  a  complete  application. 

'The  importance  of  elements  contained 
in  paragraphs  A  and  B  necessitates  that 
NMFS  add  a  new  responsibility  for  the 
observer  providers.  This  new 
responsibility  would  require  observer 
providers  to  notify  and  update  NMFS 
through  the  Observer  Program  Office 
within  30  days  when  any  of  the  required 
elements  listed  in  §679.50(i)(l)(ii)(A) 
and  (B)  of  the  proposed  rule  change. 
This  requirement  will  help  facilitate  the 
communication  between  NMFS  and 
observer  providers,  which  is  necessary 
to  ensure  that  NMFS  and  observer 
providers  continue  to  work  well 
together. 

Observer  Provider  Permit  Application 
Evaluation.  The  Regional  Administrator 
would  appoint  members  from  NMFS' 
staff  to  a  review  board  that  would 
evaluate  applications  for  an  observer 
provider  permit.  The  board  would 
evaluate  each  application  to  determine 
whether  it  is  complete  and  whether 


established  criteria  are  met  (see  below) 
and  could  seek  further  clarification  from 
the  applicant  if  necessary.  Once  the 
board's  review  is  complete,  it  would 
make  a  determination  on  the 
application. 

"The  criteria  that  would  be  used  to 
evaluate  an  application  and  an 
explanation  of  why  each  criterion  is 
needed  are: 

(1)  Absence  of  conflict  of  interest. 
Observer  providers  cannot  have  a 
conflict  of  interest  as  defined  under 
§679.50(i)(3)  of  the  proposed  rule.  This 
provision  is  included  as  an  evaluation 
criterion  to  ensure  a  permit  is  not 
granted  to  someone  who  would  be  in 
violation  of  NMFS'  regulations.  More 
importanUy,  this  criterion  and  the 
conflict  of  interest  regulations  helps 
promote  and  preserve  the  integrity  of 
the  Observer  Program. 

(2)  Absence  of  criminal  convictions 
related  to  embezzlement,  theft,  forgery, 
bribery,  falsification,  or  destruction  of 
records,  making  false  statements  or 
receiving  stolen  property;  or  the 
commission  of  any  other  offense 
indicating  a  lack  of  business  integrity  or 
business  honesty  that  would  seriously 
and  directly  affect  the  fitness  of  an 
applicant  in  providing  observer  services 
under  this  section.  This  evaluation 
criterion  would  help  eliminate 
applicants  who  have  a  record  of 
criminal  behavior,  which  could  raise 
questions  about  the  integrity  of  the 
observer  providers. 

(3)  Periormance  ratings  on  a  Federal 
contract.  This  evaluation  criterion 
would  help  eliminate  applicants  with  a 
history  of  past  performance  problems  as 
a  Federal  contractor.  NMFS  believes  that 
a  past  performance  problem  on  a 
Federal  contract  should  be  a 
consideration  in  determining  whether  to 
grant  an  observer  provider  permit 
because  of  the  further  risk  of  failure  as 
an  observer  provider.  Observer  provider 
failures  are  disruptive  to  the  industry 
and  to  NMFS'  groundfish  management 
and  are  catastrophic  to  the  individual 
observers  employed  by  that  provider. 
NMFS  seeks  to  minimize  that  risk. 

(4)  Absence  of  any  history  of 
decertification  as  either  an  observer  or 
observer  provider.  NMFS  believes  that  a 
previous  decertification  as  an  observer 
or  observer  provider  should  exclude  an 
applicant  from  consideration  because  of 
the  further  risk  of  failure.  Historically, 
only  one  NMFS-certified  provider  has 
been  decertified,  and  this  provision 
ensures  that  the  persons  involved  would 
not  seek  to  become  permitted  under  this 
new  system. 

The  review  board  would  make  an 
initial  administrative  determination  to 
approve  the  application  or  provide 
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written  notice  of  an  evidentiary  period 
for  the  applicant  to  provide  additional 
information  or  evidence  to  support  the 
application.  If  the  review  board 
approves  the  application,  NMFS  would 
issue  an  observer  provider  permit  to  the 
applicant.  The  applicant  would  then  be 
authorized  to  provide  observers  to 
industry  and  would  also  be  subject  to 
the  regulations  governing  observer 
providers. 

If  the  review  board  provides  an 
applicant  with  written  notice  of  an 
evidentiary  period  to  provide  further 
information,  it  would  be  due  to  the 
application  being  deficient  in  some 
manner.  The  written  notice  would 
identify  where  the  application  is 
deficient  and  provide  the  applicant  with 
a  60-day  period  to  provide  additional 
information  to  correct  the  deficiency. 
After  that  60-day  period,  the  review 
board  would  review  any  additional 
material  provided  and  issue  an  Initial 
Administrative  Determination  (IAD)  that 
would  either  approve  or  deny  the 
application. 

An  applicant  few  an  observer  provider 
permit  who  is  issued  an  IAD  denying 
the  application  may  appeal  the 
determination  to  the  OAA.  Under 
existing  regulations  at  §  679.43,  the 
OAA  would  review  the  appeal  and 
make  an  independent  judgement.  There 
is  no  right  to  administrative  appeal  for 
the  OAA  decision.  However,  the 
Regional  Administrator,  on  his  or  her 
own  initiative,  may  overtiim  the  OAA 
decision;  in  this  case,  the  Regional 
Administrator's  decision  would  become 
final  agency  action.  This  Regional 
Administrator  discretion  would  be 
required  to  be  exercised  within  30  days. 
If  the  Regional  Administrator  did  not  act 
to  overturn  the  OAA  decision  within  30 
days,  the  OAA  decision  would  become 
the  final  agency  action.  Final  agency 
actions  can  be  further  appealed  to  the 
U.S.  District  Court.  As  part  of  the 
proposed  changes  to  this  appeals 
process,  regulations  at  §679.43  would 
also  be  amended  to  provide  for  the 
establishment  of  an  Address  of  Record 
for  the  observer  provider  applicant  who 
wishes  to  appeal  an  adverse  IAD. 

Observer  Provider  Permit  Duration.  A 
permit  issued  to  an  observer  provider 
would  remain  effective  through 
December  31,  2007,  unless:  (1)  a  new 
owner  of  the  observer  provider  company 
requires  that  a  new  permit  application 
process  be  initiated  imder 
§  679.50(i)(l)(vi)  of  the  proposed  rule; 
(2)  the  permitted  provider  ceases  to 
deploy  observers  to  groundfish  fisheries 
in  the  North  Pacific  during  a  period  of 
12  continuous  months  under 
§679.50{i)(l){vii)  of  the  proposed  rule; 
or  (3)  the  permit  issued  to  an  observer 


provider  is  suspended  or  revoked  imder 
§  679.50{i){l)(viii)  of  the  proposed  rule. 

If  a  permit  lapses  after  a  period  of  12 
months  of  inactivity  as  described  aboye, 
NMFS  would  issue  an  LAD  to  the  permit 
holder  stating  that  NNfFS  records 
indicate  that  the  permit  had  lapsed  and 
that  the  permit  holder  has  the 
opportunity  to  appeal  the 
determination.  The  IAD  would  also 
detail  the  appeals  process  available  to 
the  permit  holder.  Permit  holders  who 
appealed  this  LAD  would  be  issued  an 
interim  permit  so  they  could  operate 
while  their  appeal  was  reviewed. 

Observer  Provider  Sanctions.  Current 
regulations  at  §  679.50(j)  set  forth  the 
procedures  for  suspension  and 
decertification  of  certified  observer 
providers.  These  procedures  currently 
are  administered  by  the  Alaska  Regional 
Office  in  consultation  with  the  Observer 
Program  Office.  Authority  to  hear 
appeals  from  such  decisions  also  resides 
with  the  Regional  Administrator. 
However,  potential  violations  of 
performance  standards  by  an  observer 
provider  are  investigated  by  NMFS 
Enforcement  and  referred  to  General 
Counsel  for  Enforcement,  Alaska  Region 
(GCEL/AK).  GCEL/AK  may  initiate  civil 
prosecution  proceedings  and  a  Notice  of 
Violation  and  Assessment  (NOVA)  may 
be  issued  to  the  provider.  The  NOVA 
advises  the  provider  of  the  alleged 
violation  and  the  monetary  amoimt  of 
the  assessment.  The  NOVA  also 
describes  the  appeals  process,  which  is 
presided  over  by  an  Administrative  Law 
Judee  (ALJ). 

The  Observer  Program  Office 
currently  refers  potential  regulatory 
violations  regarding  observer  providers, 
including  those  serious  enough  to 
warrant  suspension  or  revocation  of  the 
provider's  permit,  to  NMFS 
Enforcement  for  investigation.  NMFS 
Enforcement  develops  the  facts  for  a 
potential  prosecutorial  action  and 
forwards  the  case  to  GCEIVAK,  who 
makes  prosecutorial  decisions  in 
consultation  with  the  Observer  Program 
Office.  GCEL/AK  issues  NOVAS  or 
Notices  of  Permit  Sanctions  (NOPS), 
depending  on  the  severity  of  the 
violation,  and  its  determination  that  a 
provider's  permit  to  provide  observers 
to  the  North  Pacific  groundfish  industry 
should  be  suspended  or  revoked.  The 
primary  change  in  this  action  regarding 
observer  provider  permit  sanctions  is 
that  permit  revocation  or  suspension 
would  be  implemented  through  this 
enforcement  process  rather  than  through 
a  separate  administrative  process 
conducted  by  the  Observer  Program 
Office  and  the  Alaska  Regional  Office. 
Exclusive  use  of  the  agency=s 
enforcement  process  for  permit 


sanctions  would  enhance  the  agency's 
ability  to  obtain  compliance  with  its 
regulations  and  create  a  consistent 
permit  suspension  and  revocation 
process. 

The  NOVA  and  NOPS  procedures  are 
established  at  15  CFR  part  904.  The 
agency  proposes  to  remove  all  the 
observer  provider  suspension  and 
decertification  procedure  regulations  at 
§  679.50,  to  the  extent  they  are  replaced 
by  15  CFR  part  904.  The  Observer 
Program/ Alaska  Regional  Office  would 
not  maintain  its  own  process  for 
suspension  or  revocation  of  an  observer 
provider  permit.Accordingly,  the  agency 
would  not  need  a  designated  official  for 
these  actions.  Under  15  CFR  part  904, 
appeals  of  enforcement  actions  are 
heard  through  an  ALJ  system.  The  ALJ 
is  an  entity  independent  from  NOAA 
and  the  observer  provider.  The  ALJ's 
decision  is  appealable  to  the  U.S. 
District  Court. 

Certification  Requirements  and 
Procedures  for  North  Pacific  Groundfish 
Observers.  Individuals  wishing  to  be 
certified  as  North  Pacific  Groimdfish 
Observers  currently  are  required  by 
regulation  to  complete  an  observer 
training  course  and  to  meet  other 
requirements  established  by  the 
Observer  Program  Office.  Such 
certification  allows  them  to  be  deployed 
through  private  observer  provider 
companies  to  vessels  and  plants  in 
Alaska  that  harvest  or  process 
groundfish  and  require  observer 
coverage.  NMFS  provides  certification 
training  throughout  the  calender  year, 
depending  on  the  availability  of 
observer  training  sessions  and  training 
needs. 

Observers  who  completed  sampling 
activities  between  June  30,  2001,  and 
December  31,  2002,  and  have  not  since 
been  decertified  or  had  their 
certification  suspended  would  be 
considered  to  have  met  certification 
requirements.  NMFS  would  issue  each 
of  these  observers  a  new  certification 
and  certification  training  endorsement 
prior  to  their  first  deployment  after 
December  31,  2002.  Under  the  proposed 
regulations  these  observers  would  be 
required  to  obtain  subsequently  the 
appropriate  endorsements  (described 
below)  to  their  certification  prior  to  each 
subsequent  deploynient.  These 
observers  would  be  subject  to  any 
enforcement  actions  for  violations  that 
occurred  prior  to  January  1,  2003,  as 
well  as  to  all  regulations  governing 
observers  beginning  January  1,  2003. 

Certification  Process.  The  proposed 
changes  to  regulations  reorganize  some 
current  observer  certification 
procedures  and  add  some  additional 
requirements.  The  Observer  Program 


would  continue  to  require  that  new 
candidates  for  observer  certification 
meet  standards  developed  to  ensure  that 
individuals  vtrill  be  able  to  complete 
their  duties  and  responsibilities  and 
work  safely  in  the  marine  environment. 
Under  the  proposed  action,  NMFS 
would  certify  individuals  who:(l)  meet 
any  educational  or  other  requirements 
for  registration  in  an  observer 
certification  training  class;  (2) 
successfully  complete  the  NMFS- 
approved  observer  training  class;  and  (3) 
meet  aU  pre-deployment  requirements 
established  by  the  Observer  Program. 

Substantiating  information  for 
certification,  vdth  one  exception,  would 
be  required  to  be  submitted  to  NMFS  by 
the  observer  provider  at  least  5  working 
days  prior  to  the  beginning  of  a 
scheduled  observer  training.  If  the 
required  observer  information  is  not 
submitted  within  5  working  days  prior 
to  the  beginning  of  a  scheduled  training 
session,  the  observer  provider  could  still 
register  a  candidate  for  a  subsequent 
training  session,  provided  all  relevant 
materials  are  submitted  in  a  timely 
manner  for  that-training  session.  'The 
exception  to  the  above  submission 
deadline  is  that  the  required,  signed 
statement  from  a  licensed  physician 
asserting  that  the  observer  candidate  is 
in  proper  health  and  physical  condition 
for  the  job  must  be  submitted  prior  to 
certification.  While  individuals  whose 
certification  has  expired  previously  can 
be  re-certified  by  successfully 
completing  specified  requirements,  an 
individual  who  has  previously  been 
decertified  cannot  obtain  a  new  observer 
certification. 

The  determination  to  either  certify  or 
deny  certification  would  be  made  by  a 
certification  official  within  the  Observer 
Program,  appointed  by  the  Regional 
Administrator.  The  certification  official 
would  be  familiar  with  the  content  of 
the  training  sessions.  As  is  current 
practice,  certification  would  be  issued 
when  the  candidate  has  demonstrated 
his  or  her  abilities  and  has  met  all 
certification  requirements. 

If  a  candidate  fails  training,  he  or  she 
would  be  notified  in  writing  on  or 
before  the  last  day  of  training.  Such 
notification  would  indicate  the  reasons 
the  candidate  failed  the  training  and 
whether  the  candidate  would  be 
allowed  to  retake  the  training.  If  the 
candidate  is  allowed  to  retake  the 
training,  the  conditions  for  re-training 
would  be  specified  in  the  notice.  If  a 
determination  is  made  that  the 
candidate  may  not  pursue  further 
training,  notification  will  be  in  the  form 
of  an  LAD  denjring  certification. 
Observer  providers  would  continue  to 
be  kept  informed  of  developing  issues 


that  might  cause  denial  of  a 
certification,  so  they  can  better  plan  to 
meet  their  clients'  needs. 

Candidates'  appeals  from  an  LAD  to 
deny  certification  would  be  made  to  the 
OAA  rather  than  to  the  Observer 
Program  Office,  as  is  the  cvurent 
practice.  Regulations  at  §  679.43  would 
be  amended  to  provide  for  the 
estabUshment  of  an  Address  of  Record 
for  the  observer  or  observer  candidate 
who  wishes  to  appeal  an  adverse  LAD. 
A  candidate  who  appeals  the  IAD  and 
prevails  would  not  receive  certification 
until  after  the  final  resolution  of  that 
appeal.  If  unsuccessful,  the  candidate 
could  further  appeal  to  the  U.S.  District 
Court. 

Endorsements.  Basic  observer 
certification  currently  expires  after  each 
deployment,  and  additional  training  and 
briefing  requirements  exist  to  "re- 
certify" observers  and  ensure  that  they 
are  prepared  for  each  deployment. 
Additionally,  observers  are  required  to 
obtain  an  additional  certification  to 
qualify  as  observers  in  AFA  and  CDQ 
fisheries.  These  additional  certifications 
are  maintained  by  an  observer's 
successful  achievement  of  specified 
deplojrment  standards.  An  observer's 
performance  is  evaluated  by  NMFS  after 
each  deployment. 

The  proposed  action  would  replace 
the  ciurent  system  of  pre-deployment 
certification  with  a  system  of 
certification  endorsements.  Under  the 
proposed  rule,  observers  would  receive 
a  certification  that  would  expire  with 
the  expiration  of  the  proposed  interim 
Observer  Program  on  December  31, 
2007.  To  ensure  that  observers  are 
properly  prepared  for  each  assignment, 
the  following  series  of  endorsements  to 
the  certification  would  be  required  to 
deploy  as  an  observer: 

(1)  Certification  training  endorsement. 
A  certification  training  endorsement 
would  signify  the  successful  completion 
of  the  training  course  required  to  obtain 
observer  certification.  This  endorsement 
would  be  granted  with  the  initial 
issuance  of  an  observer  certification  and 
would  be  required  for  any  deployment 
as  an  observer  in  the  Bering  Sea  and 
Aleutian  Islands  groundfish  fisheries  or 
in  the  Gulf  of  Alaska  groundfish 
fisheries.  This  endorsement  would 
expire  when  the  observer  has  not  been 
deployed  and  performed  sampling 
duties  as  required  by  the  Observer 
Program  for  a  period  of  time,  specified 
by  the  Observer  Program  Office,  after  his 
or  her  most  recent  debriefing.  An 
observer  may  renew  this  endorsement 
by  successfully  completing  the 
certification  training  course  once  more. 

(2)  Aimual  general  endorsements. 
Each  observer  would  be  required  to 


obtain  an  annual  general  endorsement 
to  his  or  her  certification  prior  to  his  or 
her  first  deplojmient  within  any 
calendar  year  subsequent  to  a  year  in 
which  a  certification  training 
endorsement  is  obtained.  To  obtain  an 
annual  general  endorsement,  an 
observer  would  be  required  to 
successfully  complete  the  annual 
briefing  requirements  specified  in 
writing  by  the  Observer  Program  Office. 

(3)  Deployment  endorsements.  Each 
observer  who  has  completed  an  initial 
deployment  after  certification  or  an 
annual  briefing  would  be  required  to 
receive  a  deployment  endorsement  to 
his  or  her  certification  prior  to  any 
subsequent  deployments  that  year.  An 
observer  would  be  able  to  obtain  a 
deplojonent  endorsement  by 
successfully  completing  all  pre-cruise 
briefing  requirements,  including,  but 
not  limited  to,  all  briefing  attendance 
requirements,  and  by  maintaining  all 
performance  and  conduct  standards. 
These  requirements  would  be  specified 
in  waiting  by  the  Observer  Program 
Office  during  the  observer's  most  recent 
debriefing. 

(4)  Level  2  endorsements.  Observers 
wishing  to  deploy  aboard  vessels 
participating  in  CDQ  fisheries  and  in 
AFA  fisheries  as  "lead"  observers 
currently  are  required  to  meet  specific 
levels  of  observer  experience  and  to 
successfully  complete  additional 
training  to  obtain  a  "CLXJ"  certification. 
Under  this  proposed  action,  these 
requirements  would  not  change,  with 
one  nomenclature  exception.  The  term 
"CDQ  certification"  would  be  changed 
to  "Level  2  endorsement"  on  the 
observer's  basic  certification.  This 
change  reflects  the  similarities  in  the 
additional  level  of  experience  and 
training  required  to  monitor  the  CDQ 
and  AFA  fisheries.  The  term  "Level  2" 
is  both  more  generic  in  terms  of 
applicability  to  various  fisheries 
management  programs,  specifically 
denoting  an  observer  with  a  higher  level 
of  experience  and  training.  The 
certification  would  be  changed  to  an 
endorsement  for  the  reasons  stated 
above.  Similar  changes  for  "Level  2" 
"lead"  observer  certifications  would  be 
made. 

One  minor  change  to  criteria  for 
obtaining  the  Level  2  endorsement  is 
that  an  observer  would  be  required  to 
receive  an  evaluation  rating  that  the 
observer  has  met  NMFS'  deployment 
expectations  for  his  or  her  most  recent 
deployment.  Current  regulations  require 
a  deployment  rating  of  "1"  or  "2" 
(meets  or  exceeds  NMFS'  deployment 
expectations),  but  the  Observer  Program 
has  changed  its  deployment  rating 
system.  This  action  would  require  that 
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an  observer  receive  an  evaluation  by 
NMFS  that  indicated  that  the  observer's 
performance  met  Observer  Program 
expectations  for  that  deployment. 

Observer  Sanctions.  Observer 
suspension  and  decertification 
proceedings  currently  occur  entirely 
within  the  Observer  Program,  including 
both  initial  determinations  on  sanctions 
and  appeals  of  those  determinations. 
Only  criminal  proceedings  against 
observers  under  15  CFR  part  904  occur 
outside  the  Observer  Program,  with 
NMFS  Enforcement,  U.S.  Department  of 
Justice  and  NOAA  General  Counsel 
conducting  those  efforts.  NMFS 
proposes  to  maintain  initial  observer 
suspension  and  decertification 
determinations  within  the  purview  of 
the  Observer  Program  but  would  move 
appeals  of  these  determinations  to  the 
OAA  to  provide  more  assurance  of 
objectivity  in  final  decision  making.  The 
Observer  Program  would  continue  to 
address  less  serious  observer 
misconduct  or  poor  performance  issues 
through  policies  and  procedures  that 
currently  are  in  practice.  These  written 
policies  are  available  to  observers 
during  certification  training  and 
subsequently  from  the  Observer 
Program  Office  upon  request. 

Under  the  proposed  action,  the 
Regional  Administrator  would  appoint 
an  observer  suspension/decertification 
officer  or  officers  to  review  cases 
referred  by  Observer  Program  staff  for 
suspension  or  decertification,  or  both, 
and  to  issue  a  written  notice  to  the 
observer  if  NMFS  intends  to  proceed 
with  the  action.  If  the  action  is  pursued, 
this  notice  would  detail  the  reasons  for 
and  the  terms  of  the  action.  The  notice 
would  also  indicate  to  the  observer  his 


or  her  right  to  appeal  the  decision  and 
the  procedure  for  filing  such  an  appeal. 
The  observer  would  have  an 
opportunity  to  present  documentation 
that  would  show  mitigating 
circumstances  or  refute  the  evidence 
before  the  official.  Under  this 
procedure,  the  Observer  Program  Office 
would  create  a  written  record,  but 
would  not  hold  hearings.  If  the  observer 
does  not  contest  the  proposal  to 
decertify  or  suspend  the  certificate,  the 
Observer  Program's  initial  decision 
would  become  final. 

If  the  observer  wanted  to  appeal  an 
adverse  initial  determination  by  the 
Observer  Program  and  the  suspension 
decertification  officer(s),  the  decision 
would  be  referred  to  the  OAA.  The  OAA 
would  provide  a  hearing  officer  who  has 
special  training  in  reviewing 
administrative  records.  Additionally, 
the  OAA  could  preside  over  fact-finding 
hearings,  hear  testimony  or  review 
evidence  and  issue  written  decisions 
with  determinations  of  factual  issues 
and  application  of  the  regulations.  The 
OAA's  determination  would  be  referred 
to  the  Regional  Administrator,  who  can 
uphold  or  overturn  the  OAA's  decision 
in  making  the  final  agency 
determination. 

The  OAA  system  would  provide  an 
efficient  mechanism  for  decisions  on 
observer  appeals,  suited  to  observers' 
needs  for  a  straight-forward  procedure 
and  for  pursuing  appeals  and  resolution. 
Rather  than  resulting  in  monetary  fines, 
these  cases  result  in  administrative 
sanctions,  which  the  OAA  is 
appropriately  prepared  to  address. 

The  agency  would  continue  to  refer  to 
NMFS'  Alaska  Enforcement  Division 
(AED)  certain  cases  for  investigation 


that  may  involve  serious  observer 
misconduct,  such  as  the  exceptional 
cases  where  observers  should  be 
prosecuted  for  criminal  offenses  or 
receive  monetary  sanctions  for  egregious 
violations  of  the  regulations.  These 
would  be  instances  of  fraud,  assault,  or 
other  more  serious  violations. 
Prosecution  of  these  cases  would 
continue  to  be  handled  by  NOAA/ 
GCEL/AK,  with  appeals  directed  to 
ALJs.  Successful  prosecution  of  these 
cases  would  result  in  penal  sanctions. 
Penal  sanctions  are  those  penalties  that 
result  firom  criminal  prosecution  or  from 
civil  prosecution  that  result  in  monetary 
fines.  Predictably,  given  past 
experience,  these  would  be  very  rare 
actions.  Only  one  such  observer  case 
has  been  referred  to  GCEL/AK. 

Observer  and  Observer  Provider 
Responsibilities.  Several  existing 
regulations  at  §679.50(1)  and  (j)  that 
specify  observer  and  observer  provider 
responsibilities  would  be  modified  to 
clarify  NMFS'  intent  and  to  eliminate 
ambiguities.  Four  new  responsibilities, 
described  below,  are  proposed  to  better 
address  observer  and  observer  provider 
performance  issues  of  particular 
concern.  Provisions  in  the  proposed 
action  that  would  increase  NMFS' 
management  controls  over  observer 
providers  and  observers  would  be 
expected  to  maintain  or  increase  the 
quality  of  the  data  provided  by  the 
Observer  Program. 

Modifications  to  existing 
responsibilities.  Tables  1  and  2  contain 
side  by  side  comparisons  of  existing 
regulatory  text  for  observer  and  observer 
provider  responsibilities  with  proposed 
modified  regulatory  text. 


Table  l  .—Comparison  of  Existing  and  Proposed  Regulatory  Text  Governing  Observer  Responsibilities 


Current  citation  for  50  CFR 
679.50 


Existing  regulatory  text 


(h)(2)(ii)(A) 


Observers  must  diligently  perform  their  as- 
signed duties 


Proposed  citation 
for  50  CFR  679.50 


(i)(2)(ii)  (A) 


Proposed  modified  regulatory  text 


Table  1  .—Comparison  of  Existing  and  Proposed  Regulatory  Text  Governing  Observer  Responsibilities— 

Continued 


Current  citation  for  50  CFR 
679.50 

Existing  regulatory  text 

fw  5o'cFr'^679°50             Proposed  modified  regulatory  text 

(h)(2)(ii)(D) 

Observers  must  refrain  from  engaging  in 
any  illegal  actions  or  any  otfier  activities 
that   would    reflect   negatively   on   their 
image  as  professional  scientists,  on  other 
observers,  or  on  the  Observer  Program 
as  a  whole.  This  includes,  but  is  not  lim- 
ited to:  ( 1)  Engaging  in  excessive  drinking 
of  alcoholic  beverages(2)  Engaging  in  the 
use  or  distribution  of  illegal  drugs;  or  (3) 
Becoming   physically   or  emotionally   in- 
volved with  vessel  or  processing  facility 
personnel. 

(i)(2)(ii)(D) 

Observers  must  refrain  from  engaging  in 
any  illegal  actions  or  any  other  activities 
that  would  reflect  negatively  on  their 
image  as  professional  scientists,  on  other 
observers,  or  on  the  Observer  Program 
as  a  whole.  This  includes,  but  is  not  lim- 
ited to: 

(?)  Violating  the  observer  drug  and  alcohol 
policy  established  by  the  Observer  Pro- 
gram; 

(2)  Engaging  in  the  use,  possession,  or  dis- 

■    tribution  of  illegal  drugs: 

(5)  Engaging  in  physical  sexual  contact  with 
personnel  of  the  vessel  or  processing  fa- 
cility to  which  the  observer  is  assigned,  or 
with  any  vessel  or  processing  plant  per- 
sonnel who  may  be  substantially  affected 
by  the  performance  or  nonperformance  o1 
the  observer's  official  duties. 

Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 

responsibilities. 


Current  50  CFR  679.50 


(i)(2)(i) 


Observers  must  perform  their  assigned  du- 
ties as  described  in  the  Observer  Manual 
or  other  written  instructions  from  the  Ob- 
server Program  Office. 


Existing  Regulatory  Text 


Recruiting,  evaluating,  and  hiring  qualified 
candidates  to  serve  as  observers,  includ- 
ing minorities  and  women. 


Proposed  citation 
for  50  CFR  679.50 


Proposed  Modified  Regulatory  Text 


(i)(2)(i)  (A)  and  (B) 


Observer  providers  must  provide  qualified 
candidates  to  serve  as  observers  (A)  To 
be  qualified,  a  candidate  must  have: 

(?)  a  Bachelor's  degree  or  higher  from  an 
accredited  college  or  university  with  a 
major  In  one  of  the  natural  sciences, 

(2)  have  successfully  completed  a  minimum 
of  30  semester  hours  or  equivalent  in  ap- 
plicable biological  sciences  with  extensive 
use  of  dichotomous  keys  in  at  least  one 
course; 

(5)  have  successfully  completed  at  least 
one  undergraduate  course  each  in  math 
and  statistics  with  a  minimum  of  5  se- 
mester hours  total  for  both; 

and  (4)  computer  skills  that  enable  the  can- 
didate to  work  competently  with  standard 
database  software  and  computer  hard- 
ware. (B)  Prior  to  hiring  an  observer  can- 
didate, the  observer  provider  must 

(1)  provide  to  the  candidate  copies  of 
Nf\ilFS-provided  pamphlets  describing  ob- 
server duties; 

and  (2)  provide  to  the  candidate  a  copy  of 
the  OkJserver  Program's  drug  and  alcohol 
policy.  Observer  job  pamphlets  and  the 
drug  and  alcohol  policy  are  available  from 
the  Observer  Program  Office  at  the  ad- 
dress listed  In  paragraph  (e)(3)  of  this 
section. 
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Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 

RESPONSIBILITIES.— Continued 


Current  50  CFR  679.50 


(i)(2)(viii) 


(i)(2)(ix) 


Existing  Regulatory  Text 


In  cooperation  with  vessel  or  processing  fa- 
cility owners,  ensuring  that  all  observers' 
in-season  catch  messages  and  other  re- 
quired transmissions  between  observers 
and  NMFS  are  delivered  to  NMFS  within 
a  time  specified  by  the  Regional  Adminis- 
trator. 


Ensuring  that  observers  complete  mid-de- 
ployment data  reviews  when  required. 


Proposed  citation 
for  50  CFR  679.50 


(i)(2)(i)(C) 


(i)(2)(C) 


Proposed  Modified  Regulatory  Text 


A  written  contract  must  exist  between  the 
observer  provider  and  each  ol)server  em- 
ployed by  the  observer  provider.  The  con- 
tract must  be  signed  by  the  observer  and 
observer  provider  prior  to  the  observer's 
deployment  and  must  contain  the  fol- 
lowing provisions  for  continued  employ- 
ment: 

(1)  ttiat  the  observer  comply  with  the  Ob- 
server Program's  drug  and  alcohol  policy; 

(2)  ttiat  all  the  observer's  in-season  catch 
messages  between  ttie  observer  and 
NMFS  are  delivered  to  the  Ot>server  Pro- 
gram Office  at  least  every  7  days,  unless 
otfierwise  specified  by  the  Obsen/er  Pro- 
gram; and 

(3)  that  the  observer  completes  in-person 
mid-deployment  data  reviews,  unless: 

(/)  the  observer  is  specifically  exempted  by 
the  Observer  Program,  or 

(h)  the  observer  does  not  at  any  time  during 
his  or  her  deployment  travel  through  a  lo- 
cation where  Observer  Program  staff  are 
available  for  an  in-person  data  review. 
The  written  contract  must  further  require 
that  ttie  observer  complete  a  phone  or 
fax  mid-deployment  data  review  as  de- 
scribed in  the  Observer  Manual. 

A  written  contract  must  exist  between  the 
observer  provider  and  each  observer  em- 
ployed by  the  observer  provider.  The  con- 
tract must  be  signed  by  the  observer  and 
observer  provider  prior  to  the  observer's 
deployment  and  must  contain  the  fol- 
lowing provisions  for  continued  employ- 
ment: 

(1)  that  the  observer  comply  with  the  Ob- 
server Program's  drug  and  alcohol  policy; 

(2)  that  all  the  observer's  in-season  catch 
messages  between  the  obsen/er  and 
NMFS  are  delivered  to  the  Observer  Pro- 
gram Office  at  least  every  7  days,  unless 
otherwise  specified  by  the  Observer  Pro- 
gram; and 

(3)  that  the  observer  completes  in-person 
mid-deployment  data  reviews,  unless: 

(/)  the  otiserver  is  specifically  exempted  by 
the  Observer  Program,  or 

(h)  the  observer  does  not  at  any  time  during 
his  or  her  deployment  travel  through  a  lo- 
cation where  Observer  Program  staff  are 
available  for  an  in-person  data  review. 
The  written  contract  must  furtfier  require 
that  tfie  ot>server  complete  a  phone  or 
fax  mid-deployment  data  review  as  de- 
scribed in  the  Observer  Manual. 
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TABLE  2.  COMPARISON  OF  EXISTING  AND  PROPOSED  REGULATORY  TEXT  GOVERNING  OBSERVER  PROVIDER 

RESPONSIBILITIES.— Continued 


Cun-ent  50  CFR  679.50 


(i)(2)(x) 


(i)(2)(xi) 


(i)(2)(ii) 


(i)(2)(iii) 


Existing  Regulatory  Text 


Ensuring  that  observers  complete  debriefing 
as  soon  as  possible  after  the  completion 
of  their  deployment  and  at  locations  spec- 
ified by  the  Regional  Administrator. 


Proposed  citation 
for  50  CFR  679.50 


(i)(2){ii) 


Ensuring  all  data,  reports,  and  biological 
samples  from  observer  deployments  are 
complete  and  submitted  to  NMFS  by  the 
time  of  completion  of  the  debriefing  sur- 
vey. 


Ensuring  that  only  observers  provide  ob- 
server services. 


Providing  observers  as  requested  by  ves- 
sels and  processors  to  fulfill  vessel  and 
processor  requirements  for  observer  cov- 
erage. 


(i)(2)(ii) 


(i)(2)(iii) 


Proposed  Modified  Regulatory  Text 


(1)(2)(iv) 


An  observer  provider  must  ensure  that  ob- 
servers employed  by  it  do  the  following  in 
a  complete  and  timely  manner: 

(A)  once  an  observer  Is  scheduled  for  a 
final  deployment  debriefing  under  para- 
graph (i)(2)(ix)(E),  submit  to  NMFS  all 
data,  reports  required  by  the  Observer 
Manual,  and  biological  samples  from  the 
observer's  deployn>ent  by  ttie  completion 
of  the  electronic  vessel  and/or  processor 
survey(s); 

(B)  complete  NMFS  electronic  vessel  and/or 
processor  surveys  before  performing 
other  jobs  or  duties  which  are  not  part  of 
NMFS  groundfish  observer  requirements; 

(C)  report  for  his  or  her  scheduled  debrief- 
ing, and  that  the  otjserver  completes  all 
debriefing  responsibilities;  and 

(D)  retum  all  sampling  and  safety  gear  to 
ttie  Observer  Program  Office. 

An  observer  provider  must  ensure  that  ob- 
servers employed  by  it  do  ttie  following  in 
a  complete  and  timely  manner: 

(A)  once  an  observer  is  scheduled  for  a 
final  deployment  debriefing  under  para- 
graph (i)(2)(ix)(E),  submit  to  NMFS  all 
data,  reports  required  by  the  Observer 
Manual,  and  t>iological  samples  from  ttie 
observer's  deployment  by  ttie  completion 
of  ttie  electronic  vessel  and/or  processor 
survey(s); 

(B)  complete  NMFS  electronic  vessel  and/or 
processor  surveys  tjefore  performing 
other  jobs  or  duties  which  are  not  part  of 
NMFS  groundfish  observer  requirements; 

(C)  report  for  his  or  her  scheduled  debrief- 
ing, and  ttiat  ttie  observer  completes  all 
debriefing  responsibilities;  and 

(D)  retum  all  sampling  and  safety  gear  to 
the  Observer  Program  Office. 

An  observer  provider  must  assign  to  ves- 
sels or  shoreside  or  floating  processors 
only  observers: 

(A)  with  valid  North  Pacific  groundfish  ob- 
server certifications  and  endorsements  to 
provide  observer  services; 

(B)  who  have  Informed  ttie  provider  at  the 
time  of  embari^ation  that  he  or  she  Is  not 
experiencing  any  new  physical  ailments 
or  injury  since  sut>mission  of  ttie  physi- 
cian's statement  as  required  in  paragraph 
(i)(2)(ix)(C)  of  this  section  that  would  pre- 
vent him  or  tier  from  performing  his  or 
her  assigned  duties;  and 

(C)  wtio  have  successfully  completed  all 
NMFS  required  training  and  briefing  be- 
fore deployment. 

An  obsen/er  provide"-  must  provide  an  ob- 
server for  deployment  as  requested  by 
vessels  and  processors  to  fulfill  vessel 
and  processor  requirements  for  observer 
coverage  under  sections  (c)  and  (d)  of 
this  section.  An  alternate  observer  must 
t>e  supplied  In  each  case  where  Injury  or 
illness  prevents  the  observer  from  per- 
forming his  or  her  duties  or  where  the  ob- 
server resigns  prior  to  completion  of  his 
or  her  duties. 
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Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 

RESPONSIBILITIES. — Continued 


Current  50  CFR  679.50 


Existing  Regulatory  Text 


(i)(2)(vi) 


(i)(2)(lv) 


(l)(2)(v)(A) 


(l)(2)(v)(B) 


Supplying  alternate  observers  or  prospec- 
tive observers  if  one  or  more  observers 
are  not  approved  by  NMFS,  fail  to  suc- 
cessfully complete  observer  training  or 
briefing,  are  injured  and  must  be  re- 
placed, or  resign  prior  to  completion  of 
duties. 


Providing  observers'  salary,  and  any  other 
benefits  and  personnel  services  in  a  time- 
ly manner. 


Observers  must  not  te  deployed  on  tfie 
same  vessel  or  at  the  same  shoreside 
processor  or  stationary  floating  processor 
for  more  than  90  days  in  a  12-month  pe- 
riod. 


Proposed  citation 
for  50  CFR  679.50 


(1)(2)(v) 


A  deployment  cannot  exceed  90  days. 


(i)(2)(v) 


(i)(2)(vii) 


(i)(2)(vii) 


Proposed  Modified  Regulatory  Text 


An  observer  provider  must  provide  an  ob- 
server for  deployment  as  requested  by 
vessels  and  processors  to  fulfill  vessel 
and  processor  requirements  for  observer 
coverage  under  sections  (c)  and  (d)  of 
this  section.  An  alternate  observer  must 
be  supplied  in  each  case  where  injury  or 
illness  prevents  the  observer  from  per- 
forming his  or  her  duties  or  where  the  ob- 
server resigns  prior  to  completion  of  his 
or  her  duties. 

An  observer  provider  must  provide  to  its  ob- 
server employees  salaries  and  any  other 
benefits  and  personnel  services  in  ac- 
cordance with  the  temris  of  each  observ- 
er's contract. 

Unless  alternative  arrangements  are  ap- 
proved by  the  Observer  Program  Office, 
an  observer  provider  must  not: 

(A)  deploy  an  observer  on  the  same  vessel 
or  at  the  same  shoreside  or  stationary 
floating  processor  for  more  than  90  days 
in  a  1 2-month  period; 

(B)  deploy  an  observer  for  more  than  90 
days; 

(C)  include  in  a  single  deployment  of  an  ob- 
server assignments  to  more  than  four 
vessels,  including  groundfish  and  all  other 
vessels,  and/or  shoreside  processors; 
and 

(D)  move  an  observer  from  a  vessel  or 
floating   or  shoreside   processor  before 
that  observer  has  completed  his  or  her" 
sampling  or  data  transmission  duties. 

Unless  altemative  arrangements  are  ap- 
proved by  the  Observer  Program  Office, 
an  observer  provider  must  not: 

(A)  deploy  an  observer  on  the  same  vessel 
or  at  the  same  shoreside  or  stationary 
floating  processor  for  more  than  90  days 
in  a  12-month  period; 

(B)  deploy  an  observer  for  more  than  90 
days; 

(C)  include  in  a  single  deployment  of  an  ob- 
server assignments  to  more  than  four 
vessels,  including  groundfish  and  all  otfier 
vessels,  and/or  shoreside  processors; 
and 

(D)  move  an  observer  from  a  vessel  or 
floating  or  shoreside  processor  before 
that  observer  has  completed  his  or  her 
sampling  or  data  transmission  duties. 
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Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 

RESPONSIBILITIES.— Continued 


Current  50  CFR  679.50 


(i)(2){v)(C). 


(i)(2)(xiii) 


(i){2)(vii) 


(i)(2)(xiv) 


(i)(2)(xiv)(A) 


Existing  Regulatory  Text 


A  deployment  cannot  include  assignments 
to  more  than  four  vessels,  shoreside, 
and/or  ftoating  stationary  processors. 


Monitoring  observers'  performance  to  en- 
sure satisfactory  execution  of  duties  by 
observers  and  conformance  with  NMFS' 
standards  of  observer  conduct. 

Maintaining  communications  with  observers 
at  sea  and  shoreside  facilities.  Each  ob- 
server contractor  must  have  an  employee 
responsible  for  observer  activities  on  call 
24  hours  a  day  to  handle  emergencies  in- 
volving observer  logistics,  wftenever  ob- 
servers are  at  sea,  stationed  at  shoreside 
facilities,  in  transit,  or  in  port  awaiting 
t>oarding. 

Providing  [the  following]  information  to  the 
Observer  Program  Office  by  etectronic 
transmission  (e-mail),  fax,  or  otfier  meth- 
od specified  by  NMFS. 

Observer  training  registration  consisting  of  a 
list  of  individuals  to  be  hired  upon  ap- 
proval by  NMFS  and  a  copy  of  each  per- 
son's academic  transcripts,  resume,  and 
a  completed  application  to  the  observer 
provider  company  for  observer  employ- 
ment. The  list  must  include  the  person's 
name  and  sex.  The  person's  social  secu- 
rity numt)er  is  requested.  Observer  brief- 
ing registration  consisting  of  a  list  of  the 
observer's  name,  requested  briefing 
class,  date  of  class,  and  briefing  location. 
If  the  Observer  Program  Office  has  ex- 
cused an  observer  from  attending  a  brief- 
ing, the  briefing  registration  must  also  in- 
clude the  names  of  observers  excused 
from  briefing,  the  date  the  obsen/er  was 
excused  and  the  name  of  the  staff  person 
granting  the  excuse.  This  information 
must  be  submitted  to  the  Observer  Pro- 
gram Office  at  least  5  working  days  prior 
to  the  beginning  of  a  scheduled  observer 
certification  training  or  briefing  session. 


Proposed  citation 
for  50  CFR  679.50 


(i)(2)(vii) 


(i)(2)(ix) 


Proposed  Modified  Regulatory  Texl 


(i)(2)(x) 


(i)(2)(x)(A) 


Unless  altemative  arrangements  are  ap- 
proved by  the  Observer  Program  Office, 
an  observer  provider  must  not: 

(A)  deploy  an  observer  on  the  same  vessel 
or  at  the  same  shoreside  or  stationary 
floating  processor  for  more  than  90  days 
in  a  12-iTionth  period: 

(B)  deploy  an  observer  for  more  than  90 
days; 

(C)  include  in  a  single  deployment  of  an  ob- 
server assignments  to  more  than  four 
vessels,  including  groundfish  and  all  other 
vessels,  and/or  shoreside  processors, 
and 

(D)  move  an  observer  from  a  vessel  or 
floating  or  shoreside  processor  t)efore 
that  observer  has  completed  his  or  her 
sampling  or  data  transmission  duties 

Deleted.  This  regulation  was  deleted  be 
cause  It  was  replaced  with  more  specific 
observer  provider  responsibilities  for  over- 
sight of  particular  observer  activities  and 
responsibilities. 

An  observer  provider  must  have  an  em- 
ployee responsible  for  ot)server  activities 
on  call  24  hours  a  day  to  handle  emer- 
gencies involving  observers  or  problems 
conceming  observer  logistics,  whenever 
observers  are  at  sea,  stationed  at  shore- 
side  or  floating  processor  facilities,  in 
transit,  or  in  port  awaiting  vessel  or  proc- 
essor reassignment. 

An  observer  provider  must  provide  all  of  the 
following  information  to  the  Observer  Pro- 
gram Office  by  electronic  transmission  (e- 
mail),  fax,  or  other  method  specified  by 
NMFS. 

Observer  training  and  briefing.  Observer 
training  and  briefing  registration  matenals 
This  information  must  be  submitted  to  the 
Observer  Program  Office  at  least  5  work- 
ing days  prior  to  the  t)eginnlng  of  a 
scheduled  observer  certification  training 
or  briefing  session  Registration  matenals 
consist  of  tfie  following: 

(1)  Ot)server  training  registration. 
(()  date  of  requested  training; 

(h)  a  list  of  observer  candidates  by  NMFS 
The  list  must  include  each  candidate  s  full 
name  (I.e.  first,  middle  and  last  names). 
date  of  birth,  and  sex; 

{ill)  a  copy  of  each  candidate's  academic 
transcripts  and  resunro;  and(iv)  a  state- 
ment signed  by  the  candidate  under  pen- 
alty of  perjury  which  discloses  the  can- 
didate's criminal  convictions 

(2)  Observer  briefing  registration 

(I)  date  and  type  of  requested  bnefing  ses- 
sion and  briefing  location; 

(h)  list  of  observers  to  attend  the  bnefing 
session.  Each  observer's  full  name  (first, 
middle,  and  last  names)  must  be  in- 
cluded. 
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Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 
1  RESPONSIBILITIES.— Continued 


Current  50  CFR  679.50 


Existing  Regulatory  Text 


(xiv)  (F) 


(xiv)(C) 


Projected  observer  assignments  that  in- 
clude the  observer's  name;  vessel,  shore- 
side  processor,  or  stationary  floating 
processor  assignment,  type,  and  code; 
port  of  embarkation;  target  species;  and 
area  of  fishing.  This  information  must  be 
submitted  to  the  Observer  Program  Office 
prior  to  the  completion  of  the  training  or 
briefing  session. 


Notification  that,  based  upon  a  physical  ex- 
amination during  the  12  months  prior  to 
an  observer's  deployment,  an  examining 
physician  has  certtfied  that  an  observer 
does  not  have  any  health  problems  or 
conditions  that  would  jeopardize  the  ob- 
server's safety  or  the  safety  of  others 
while  deployed,  or  prevent  the  observer 
from  performing  his  or  her  duties  satisfac- 
torily, and  that  prior  to  examination,  the 
certifying  physician  was  made  aware  of 
the  dangerous,  remote,  and  rigorous  na- 
ture of  the  \NOTk.  This  information,  includ- 
ing the  date  of  the  physical  examination, 
must  tje  submitted  prior  to  the  completion 
of  the  training  or  briefing  session. 


Observer  deployment/logistics  reports  that 
include  the  observer's  name,  cruise  num- 
ber, current  vessel,  shoreside  processor, 
or  stationary  floating  processor  assign- 
ment and  code,  embaritation  date,  and 
actual  or  estimated  disembarkation  dates. 
This  infonnation  must  be  submitted  week- 
ly as  directed  by  the  Observer  Program 
Office. 


Proposed  citation 
for  50  CFR  679.50 


Proposed  Modified  Regulatory  Text 


(i)(2)(x)(B) 


(i)(2)(x)(C) 


(i)(2)(x)(D) 


Projected  observer  assignments.  Prior  to 
the  observer  or  observer  candidate's 
completion  of  the  training  or  briefing  ses- 
sion, the  observer  provider  must  submit 
to  the  Observer  Program  Office  a  state- 
ment of  projected  observer  assignments 
that  include  the  observer's  name;  vessel, 
shoreside  processor,  or  stationary  fk>ating 
processor  assignment,  gear  type,  and 
vessel/processor  code;  port  of  embar- 
kation; target  species;  and  area  of  fishing. 

Physical  examination.  A  signed  and  dated 
statement  from  a  licensed  physician  that 
he  or  she  has  physically  examined  an  ob- 
server or  observer  candidate.  The  state- 
ment must  confirm  that,  based  on  that 
physical  examination,  the  observer  or  ob- 
server candidate  does  not  have  any 
health  problems  or  conditions  that  would 
jeopardize  that  individual's  safety  or  the 
safety  of  others  while  depbyed,  or  pre- 
vent the  observer  or  observer  candidate 
from  perfonning  his  or  her  duties  satisfac- 
torily. The  statement  must  declare  that, 
prior  to  the  examination,  the  physician 
was  made  aware  of  the  duties  of  an  ob- 
server and  the  dangerous,  remote,  and 
rigorous  nature  of  the  work  by  reading 
the  NMFS-prepared  pamphlet,  provided 
to  the  candidate  by  the  observer  provider 
as  specified  in  paragraph  (i)(2)(i)(B)(1)  of 
this  section.  The  physk:ian's  statement 
must  be  submitted  to  the  Observer  Pro- 
■  gram  Office  prior  to  certifk:ation  of  an  ob- 
server. The  physical  exam  must  have  oc- 
curred during  the  12  months  prior  to  the 
observer's  or  observer  candidate's  de- 
ployment. The  physk:ian's  statement  will 
expire  12  nnrnths  after  the  physical  exam 
occurred.  A  new  physical  exam  must  be 
performed,  and  accompanying  statement 
submitted,  prior  to  any  deployment  occur- 
ring after  the  expiration  of  the  statement. 

Observer  deptoyment/logistk^s  reports.  A 
depioyment/logistk^s  report  must  be  sub- 
mitted by  Wednesday,  4:30  pm  Pacifk: 
local  time,  of  each  week  with  regard  to 
each  observer  depk>yed  by  the  observer 
provider  during  that  week.  The  depk>y- 
ment/logistks  report  must  include  the  ob- 
servefs  name,  cruise  number,  current 
vessel,  shoreskje  processor,  or  stationary 
floating  processor  assignment  and  vessel/ 
processor  code,  embarttation  date,  and 
estimated  or  actual  disembarkatk)n  dates. 
If  the  observer  is  currently .  not  assigned 
to  a  vessel,  shoreskJe  processor,  or  sta- 
tkjnary  floating  processor,  tfie  observer's 
locatton  must  be  included  in  the  report. 
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TABLE  2.  COMPARISON  OF  EXISTING  AND  PROPOSED  REGULATORY  TEXT  GOVERNING  OBSERVER  PROVIDER 

RESPONSIBILITIES.— Continued 


Cunrent  50  CFR  679.50 


(xiv)(D) 


(xiv)(E) 


Existing  Regulatory  Text 


Ot>server  debriefing  registratkjn  that  in- 
cludes the  ot>server's  name,  cruise  num- 
ber, vessel,  shorreside  processor,  or 
floating  stationary  processor  name  (s) 
and  requested  debriefing  date. 


Proposed  citation 
for  50  CFR  679.50 


(i)(2)(x)(E) 


Proposed  Modified  Regulatory  Text 


Copies  of  "certHfcates  of  insurance",  that 
name  NMFS  Observer  Program  leader  as 
the  "certiffcale  hokler".  The  certiffcates  of 
insurance  shall  verity  the  foltowing  cov- 
erage provisions  and  state  that  the  insur- 
ance company  will  notify  the  certifkate 
holder  if  insurance  coverage  is  changed 
or  canceled. 


(i)(2)(x)(F) 


Observer  debriefing  registration.  The  ob- 
server provkJer  must  contact  the  Ob- 
server Program  Offk»  within  5  days  after 
ttie  completkKi  of  an  otjserver's  deploy- 
ment to  sctiedule  a  date,  time  and  loca- 
tkxi  for  debriefing.  Observer  debnefing 
registratkjn  infomiatkxi  must  be  provided 
at  ttie  time  of  debriefing  scheduling  and 
must  include  ttie  observer's  name,  cruise 
number,  vessel,  or  stwreskJe  or  sta- 
tkx^ry  floating  processor  name(s),  and 
requested  debriefing  date. 

Certificates  of  Insurance.  Copies  of  "certifi- 
cates of  insurance ",  that  name  tt>e  NMFS 
Observer  Program  leader  as  the  "certifi- 
cate hokler",  shall  be  submitted  by  Feb- 
ruary 1  of  each  year  The  certifkates  of 
insurance  shall  verify  the  following  cov- 
erage provisions  and  state  that  ttie  insur- 
ance company  will  notify  ttie  certifk:ate 
holder  if  insurance  coverage  is  changed 
or  canceled:  ( 1)  Maritime  Liability  to  cover 
"seamen's"  claims  under  ttie  Merchant 
Marine  Act  (Jones  Act)  and  General  Mari- 
time Law  ($1  million  minimum). (^  Cov- 
erage under  the  U.S.  Longshore  and  Har- 
bor Wortters'  Compensatksn  Act  ($1  mil- 
lion minimum). (3)  States  Wort^er's  Com- 
pensatkjn  as  required.(4)  Commercial 
General  Liability. 
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Table  2.  Comparison  of  existing  and  proposed  regulatory  text  governing  observer  provider 

RESPONSIBILITIES.— Continued 


Current  50  CFR  679.50 


Existing  Regulatory  Text 


Proposed  citation 
for  50  CFR  679.50 


Proposed  Modified  Regulatory  Text 


(l)(2)(ix)(G) 


I  A  completed  and  unaltered  copy  of  eacfi 
type  of  signed  and  valid  contract  (includ- 
ing all  attachments,  appendices, 
addendums,  and  exhibits  incorporated 
into  the  contract)  an  observer  contractor 
has  with  those  entities  requiring  observer 
services  under  paragraphs  (c)  and  (d)  of 
this  section  and  with  observers.  Com- 
pleted and  unaltered  copies  of  signed 
and  valid  contracts  with  specific  entitles 
requiring  observer  services  or  with  spe- 
cific observers  must  be  submitted  to  the 
Observer  Program  upon  request.  Types 
of  signed  and  valid  contracts  include  the 
contracts  an  observer  provider  has 
with:(7)  vessels  required  to  have  observer 
coverage  as  specified  at  paragraphs 
(c)(1)(i)  and  (iv)  of  this  section;  (2)  ves- 
sels required  to  have  observer  coverage 
as  specified  at  paragraphs  (c)(1)(ii),  (v), 
and  (vll)  of  this  section;(3)  shoreside 
processors  or  stationary  floating  proc- 
essors required  to  have  observer  cov- 
erage as  specified  at  paragraph  (d)(1)  of 
this  section;(4)  shoreside  or  stationary 
floating  processors  required  to  have  ob- 
server coverage  as  specified  at  para- 
graph (d)(2)  of  this  section  (5)  Observers 
(to  include  contracts  for  the  various  com- 
pensation or  salary  levels  of  observ- 
ers...). 


(xiv)(H) 


Reports  of  observer  harassment,  concerns 
about  vessel  safety,  or  observer  perform- 
ance problems  must  be  submitted  within 
24  hours  after  the  observer  contractor  be- 
comes aware  of  the  problem. 


(i)(2)(xii) 


Ensuring  that  all  sampling  and  safety  gear 
are  returned  to  the  Observer  Program  Of- 
fice and  that  any  gear  and  equipment  lost 
or  damaged  by  observers  is  replaced  ac- 
cording to  NMFS  requirements. 


(i)(2)(x)(G) 


(i)(2)(x)(l) 


(i){2)(xi) 


Copies  of  contracts  with  observer  providers 
and  observers.  Observer  providers  must 
submit  to  the  Observer  Program  Office  a 
completed  and  unaltered  copy  of  each 
type  of  signed  and  valid  contract  (includ- 
ing all  attachments,  appendices, 
addendums,  and  exhibits  incorporated 
into  the  contract)  between  the  observer 
provider  and  those  entities  requiring  ob- 
server services  under  paragraphs  (c)  and 
(d)  of  this  section.  Observer  providers 
must  also  submit  to  the  Observer  Pro- 
gram Office  upon  request,  a  completed 
and  unaltered  copy  of  a  signed  and  valid 
contract  (including  all  attachments,  ap- 
pendices, addendums,  and  exhibits  incor- 
porated inio  the  contract  and  any  agree- 
ments or  policies  with  regard  to  observer 
compensation  or  salary  levels)  between 
the  observer  provider  and  the  particular 
entity  identified  by  the  Observer  Program 
or  with  specific  observers.  Said  copies 
must  be  submitted  to  the  Observer  Pro- 
gram Office  via  fax  or  mail  at  the  address 
or  fax  number  listed  in  paragraph  (e)(3) 
of  this  section.  Signed  and  valid  contracts 
include  the  contracts  an  observer  pro- 
vider has  with:(7)  vessels  required  to 
have  obsen/er  coverage  as  specified  at 
paragraphs  (c)(1)(i)  and  (iv)  of  this  sec- 
tion; (2)'  vessels  required  to  have  ob- 
server coverage  as  specified  at  para- 
graphs (c)(1)(ii),  (v),  and  (vii)  of  this  sec- 
tion; (3)  shoreside  processors  or  sta- 
tionary floating  processors  required  to 
have  observer  coverage  as  specified  at 
paragraph  (d)(1)  of  this  section;  and  (4) 
shoreside  processors  or  stationary  float- 
ing processors  required  to  have  observer 
coverage  as  specified  at  paragraph  (d)(2) 
of  this  section. (5)  Observers. 

Reports  of  the  following  must  be  submitted 
in  writing  to  the  Observer  Program  Office 
by  the  obsen/er  provider  via  fax  or  email 
address  designated  by  the  Observer  Pro- 
gram within  24  hours  after  the  observer 
provider  becomes  aware  of  the  informa- 
tion:(})  any  infonnation  regarding  pos- 
sible observer  harassment;  (^  any  infor- 
mation regarding  any  action  prohibited 
pursuant  to  679.7(g)  or  600.725(o),  (t) 
and  (u);'(3)  any  concerns  about  vessel  or 
processor  safety;(4)  any  observer  illness 
or  injury  that  prevents  the  observer  from 
completing  any  of  his  or  her  duties  de- 
scribed in  the  Observer  Manual;  and  (5) 
any  information,  allegations  or  reports  re- 
garding observer  conflict  of  interest  or 
breach  of  the  standards  of  behavior  de- 
scribed at  (h)(2)(i)  or  (ii). 

Replacement  of  lost  or  damaged  gear.  An 
observer  provider  must  replace  all  lost  or 
damaged  gear  and  equipment  issued  by 
NMFS  to  an  observer  under  contract  to 
that  provider.  All  replacements  must  be  in 
accordance  with  requirements  and  proce- 
dures identified  in  writing  by  the  Observer 
Program. 
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New  observer  provider 
responsibilities.  The  Coimcil  voted  to 
add  five  new  provisions  to  the  observer 
provider  responsibilities.  The 
provisions  would  ensure  (1)  that  a  new 
observer  drug  and  alcohol  policy  is 
included  in  observer  provider  contracts 
vsrith  observers;  (2)  that  observer 
providers  verify  valid  U.S.  Coast  Guard 
vessel  safety  decals  before  placing  an 
observer  aboard;  (3)  that  limitations 
placed  upon  reassignment  of  observers 
to  vessels  and/or  processors  be 
followed;  (4)  that  observer  duties  are 
completed  prior  to  any  employment  of 
the  observer  by  providers  for  work  in 
crab  or  other  non-groundiish  fisheries; 
and  (5)  that  observer  providers 
implement  NMFS  observer  candidate 
interview  standards  and  provide 
observer  candidates  with  a  NMFS- 
produced  pamphlet  describing  the 
duties  of  an  observer.  This  proposed 
action  would  implement  four  of  these 
five  responsibilities  and  partially 
implement  the  fifth  responsibility.  The 
NMFS'  observer  candidate  interview 
standards  have  not  yet  been  developed. 
When  NMFS  presented  this  issue  to  the 
Council  at  the  Council's  April  2002 
meeting,  the  interview  standards  were 
perceived  as  policy  guidance  that  could 
be  developed  prior  to  implementation  of 
the  proposed  rule.  Subsequently,  NOAA 
General  Counsel  determined  that  such 
guidance  must  be  specified  as  regulatory 
requirements.  These  requirements  could 
not  be  developed  within  the  timeframe 
necessary  to  accommodate  this 
proposed  rule  and  would,  therefore,  be 
implemented  in  later  rulemaking,  once 
development  of  the  standards  is 
complete.  The  NMFS-produced 
pamphlet  describing  the  duties  and 
working  environment  of  the  observer 
could  be  developed  in  a  timely  manner 
for  implementation  and  would  be 
required  to  be  issued  to  observer 
candidates  by  observer  providers  during 
candidate  interviews  under  this 
proposed  rule. 

Tne  needs  for  the  new  responsibilities 
proposed  here  are  as  follows: 

(1)  Observer  Drug  and  Alcohol  Policy. 
Misuse  of  alcohol  and  drugs  by 
observers  is  a  problem  because  such 
misuse  can  cause  safety  problems  and 
interfere  with  work.  The  possession, 
use,  or  distribution  of  illegal  drugs  is  a 
cause  for  particular  concern  to  NMFS 
not  only  for  safety  and  performance 
reasons,  but  also  for  the  reason  that 
NMFS  cannot  condone  such  illegal 
actions.  All  observer  providers  currently 
have  a  drug  and  alcohol  abuse  policy  as 
part  of  their  observer-hiring  agreement. 
However,  these  policies  vary,  and 
NMFS  would  like  to  ensure  consistency 
among  them.  This  action  would  require 


observer  providers  to  include  in  their 
contracts  with  observers  a  provision  that 
observers  will  abide  by  the  Observer 
Program's  drug  and  alcohol  policy- 

NMFS  is  in  the  process  of  developing 
an  appropriate  drug  and  alcohol  policy 
in  consultation  with,  and  for  adoption 
by,  observer  providers.  NMFS  expects  to 
minimize  alcohol  and  drug  abuse  by 
observers  under  this  policy  and  intends 
for  it  to  be  reasonable  and  practical  for 
the  observer  providers  to  implement. 
NMFS  expects  that  the  providers  would 
implement  this  policy  as  part  of  their 
standard  business  practices  and 
employee  relations. 

(2)  U.S.  Coast  Guard  vessel  safety 
decal  verificatiomObserver  safety  is  the 
highest  priority  of  the  Observer 
Program.  Vessels  carrying  observers  are 
required  imder  regulations  at 
§679.50(f)(l)(ii)  to  have  on  board  a  valid 
commercial  fishing  vessel  safety  decal 
issued  by  the  Coast  Guard.  However, 
obtaining  this  decal  through  a  Coast 
Guard  inspection  is  a  voluntary 
program,  and  vessels  are  not  prevented 
from  operating  without  one.  Therefore, 
not  all  vessels  carry  the  decal.  Observers 
are  instructed  to  check  for  the  safety 
decal  before  they  board  the  vessel,  but 
this  important  task  sometimes  may  be 
overlooked.  NMFS  believes  that  the 
observer  providers  must  bear  some 
responsibility  for  ensuring  a  safe 
working  environment  for  their 
observers.  This  action  would  require 
observer  providers  to  verify  that  the 
vessel  has  a  valid  USCG  saiety  decal 
prior  to  placing  an  observer  on  board. 

Such  verification  by  the  observer 
provider  entails  either  of  the 
following:{l)  obtaining  from  the  vessel 
owmer  or  operator  a  copy  of  the  Coast 
Guard  documentation  of  the  safety 
inspection  and  issuance  of  the  decal;  or 
(2)  observer  provider  employees, 
including  observers,  would 
communicate  to  their  employer  via 
phone,  fax.  or  email  that  they  have 
physically  inspected  the  vessel's  Coast 
Guard  safety  decal  and  confirmed  that  it 
is  valid  according  to  the  date  issued. 

(3)  Observer  reassignment  limitations. 
Observers  on  vessels  delivering  to 
shoreside  or  floating  processors  have 
occasionally  been  unable  to  complete 
their  sampling  duties.  This  occurs  when 
observers  were  either  immediately 
reassigned  to  other  vessels  upon  arrival 
at  a  processor,  or  the  vessel  they  worked 
aboard  offloaded  into  a  temporary 
holding  tank  at  the  plant  and  left  before 
the  holding  tank  was  emptied.  The 
duties  of  an  observer  aboard  a  vessel 
delivering  to  a  shoreside  or  floating 
processor  are  complete  only  when  the 
vessel  has  finished  offloading  its  catch 
and  the  observer  has  sampled  that  catch 


as  it  flows  past  the  observer  on  a 
conveyor,  typically,  as  the  fish  enters 
the  plant.  This  problem  has  been 
addressed  in  the  past  through  Obsener 
Program  policy,  through  which  NMFS 
requested  that  observer  providers  allow 
observers  time  to  complete  their 
processor  sampling  duties  before  they 
returned  to  sea  or  are  reassigned  to 
another  vessel  or  processor.  While 
observer  providers  largely  have 
complied  with  this  request,  NMFS 
believes  that  a  regulation  is  prudent  in 
order  to  avoid  the  possibilify  of  non- 
compliance in  the  future.  Therefore,  this 
proposed  action  would  require  observer 
providers  to  allow  observers  the  lime 
necessary  to  complete  their  sampling 
and  data  transmission  duties  before 
reassignment  to  another  vessel  or 
processor. 

This  requirement  would  not  have  a 
noticeable  effect  on  observer  logistics 
because  of  current  observer  provider 
compliance  with  NMFS"  request.  In  the 
future,  however,  it  could  require  some 
observer  providers  to  hire  extra 
observers  to  meet  the  observer  coverage 
needs  of  the  shoreside  catcher  vessel 
fleet  in  some  ports  such  as  Kodiak, 
during  the  peak  of  the  shoreside  pollock 
season.  NMFS  and  the  industr>'  would 
benefit  from  receiving  more  complete 
and  higher-quality  data. 

(4)  (Doserver  completion  of  duties. 
Occasionally,  observers  temporarily  are 
assigned  by  their  observer  providers  to 
observe  in  other  fisheries,  such  as  the 
Bering  Sea  crab  fishery,  during  the 
middle  of  a  90-day  groimdfish 
deployment.  The  change  in  work 
environment  and  sampling 
methodologies  can  contribute  to  the 
degradation  of  an  observer's  ability  to 
recall  during  final  debriefing  the  details 
of  his  or  her  groundfish  sampling 
efforts.  This  may  result  in  decreased 
data  quality.  This  proposed  rule  would 
require  observer  providers  to  ensure  that 
observers  complete  their  NMFS 
electronic  vessel  and/or  processor 
surveys,  which  are  a  part  of  each 
observer  debriefing  following  a 
groundfish  deployment,  before 
performing  other  jobs  or  duties  that 
constitute  no  part  of  NMFS'  groundfish 
requirements. 

All  Observer  Program  field  offices  are 
equipped  with  computers  for  observers 
to  use  in  completing  their  electronic 
vessel  and/or  processor  surveys.  The 
time  it  takes  to  complete  a  survey 
depends  on  the  location  of  the  computer 
that  is  being  used.  The  fastest  computer 
time  is  in  Anchorage,  usually  1  to  3 
hours  per  survey,  followed  by  Kodiak  (1 
to  4  hours  per  survey)  and  Dutch  Harbor 
(1  to  6  hours  per  survey).  Computer  time 
for  completing  surveys  does  not  have  to 
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be  pre-scheduled  with  the  Observer 
Program  Office  but  can  be  done  on  a 
drop-in  basis. 

Tne  proposed  regulation  would 
require  that  observers  complete  a  NMFS 
electronic  vessel  sind/or  processor 
survey  prior  to  their  final  debriefing, 
which  would  help  observers  to 
"preserve"  their  memory  of  what 
happened  on  a  particular  vessel  or 
processor.  This  would  aid  them  in 
completing  their  final  debriefing  and 
data  check  at  the  completion  of  their 
deplo3rment. 

An  additional  requirement,  which 
was  not  presented  to  the  Council,  but  is 
considered  necessary,  would  be  added 
to  observer  provider  responsibilities. 
This  new  responsibility  would  require 
observer  providers  to  have  a  signed 
written  contract  with  each  observer 
prior  to  each  deployment.  Most  observer 
providers  already  follow  this  practice. 
However,  this  provision  is  necessary  to 
ensure  the  observer's  protection  against 
potential  non-payment  for  work 
performed  and  as  added  insurance  of 
observer  compliance  with  certain 
assigned  duties  and  requirements. 

Authority  to  Place  NMFS'  Staff  and 
Individuals  Authorized  by  NMFS  as 
Observers  on  Vessels,  Shoreside 
Processors,  and  Stationary  Floating 
Processors.  This  proposed  action  would 
provide  regulatory  authority  to  NMFS  to 
deploy  staff  and  individuals  authorized 
by  NMFS  as  observers  on  fishing  vessels 
and  at  shoreside  processors  and 
stationary  floating  processors  that 
currently  are  required  to  carry  NMFS- 
certified  observers.  This  action  is 
necessary  to  improve  the  ability  of 
observers  to  operate  successfully  in 
these  environments,  resulting  in  more 
effective  monitoring  of  groundfish 
harvest,  bycatch,  and  impacts  to 
protected  species  and  the  marine 
environment  for  conservation  and 
management  purposes.  This  action 
would  be  expected  to  improve  the 
working  relationship  with  industry  and 
improve  sampling  conditions  and 
support  for  observers  in  the  field  by 
allowing  for  more  interaction  and 
collaboration  among  NMFS  staff, 
industry,  and  observers. 

Statutory  authority  to  place  observers 
aboard  vessels  is  provided  by  the 
Magnuson-Stevens  Act  to  collect 
information  for  purposes  of 
conservation  and  management  of  a 
fishery.  However,  ciirrent  regulations  at 
§  679.2  define  an  observer  as  "any 
individual  who  is  awarded  NMFS 
certification  to  serve  as  an  observer 
under  this  part,  is  employed  by  an 
observer  contractor  (provider)  for  the 
purpose  of  providing  observer  services 
to  vessels,  shoreside  processors,  or 


stationary  floating  processors  imder  this 
part,  and  is  acting  within  the  scope  of 
his/her  employment."  This  proposed 
action  would  modify  the  definition  of 
an  observer  to  include  NMFS  staff  or 
individuals  authorized  by  NMFS  and 
would  provide  the  regulatory  authority 
to  deploy  staff  to  vessels  or  processors 
to  perform  observer  duties  or  collect 
related  information  to  be  used  for  the 
conservation  and  management  of  marine 
resources.  Examples  of  non-NMFS  staff 
that  could  be  issued  a  letter  of 
authorization  by  NMFS  for  such 
deployments  include  the  University  of 
Alaska  Anchorage  Observer  Training 
Center  staff  and  individuals  to  perform 
scientific  or  observer-related  research 
projects. 

Groundfish  observers  in  Alaska 
operate  in  challenging  and  variable 
environments,  and  staff  observer 
deployments  would  enable  NMFS  to 
maintain  a  working  knowledge  of 
observer  duties  and  conditions  that 
would  allow  the  agency  to  address 
concerns  raised  by  industry,  observer 
providers,  and  observers  in  the  field. 
This  would  allow  NMFS  to  deploy  staff 
observers  under  circumstances  deemed 
necessary  by  NMFS,  rather  than  only 
when  requests  for  assistance  are 
received  from  industry.  Under  current 
regulations,  industry  requests  may  be 
limited  because  credit  toward  observer 
coverage  requirements  cannot  be 
granted,  even  when  deployed  NMFS 
staff  could  perform  observer  functions 
in  lieu  of  an  observer  provided  by  a 
private  observer  provider. 

Staff  observers  would  provide 
information  that  could  be  used  to  better 
train,  support,  and  debrief  groimdfish 
observers.  Staff  observer  deployments 
would  be  used  to  improve  fisheries 
conservation  and  management 
through:(l]  solving  sampling  issues 
specific  to  individual  vessels,  shoreside 
processors,  or  stationary  floating 
processors;  (2)  creating  new  sampling 
protocols;  (3)  developing  and 
implementing  research  projects;  (4) 
maintaining  knowledge  of  current 
vessel,  shoreside  processor,  or 
stationary  floating  processors 
operations;  and  (5)  providing  on-site 
training  for  an  observer(s]  employed  by 
an  observer  provider. 

Solving  Sampling  Issues  Specific  to 
Individual  Vessels,  Shoreside 
Processors,  or  Stationary  Floating 
Processors.  NMFS'  staff  observer 
deployments  are  necessary  to  resolve 
many  vessel  and/or  fishery  specific 
sampling  issues  that  observers 
encounter  at  sea.  NMFS  currently  works 
to  resolve  certain  issues  through  written 
communications  or  dockside  meetings. 
NMFS  would  be  better  able  to  address 


observer-related  issues  by  placing  staff 
or  individuals  authorized  by  NMFS  in 
actual  working  conditions  experienced 
by  observers.  Such  deployments  would 
increase  the  ability  of  NMFS  to  work 
with  industry,  observers,  and  observer 
providers  to  resolve  the  many  issues 
that  face  the  stakeholders  in  the  Alaska 
groundfish  fisheries  and  foster  a  more 
cooperative  working  relationship  with 
better  informed  industry  participants. 

Creating  New  Sampling  Protocols.  As 
Alaska's  groundfish  fisheries  continue 
to  change  and  management  is  modified, 
observer  sampling  protocols  will  likely 
need  to  be  adjusted.  This  would  require 
NMFS  to  field  test  new  data  collection 
protocols  and  adjust  current  protocols. 
Staff  observer  deployments  would  also 
allow  the  agency  to  keep  abreast  of  the 
limitations  and  strengths  of  observer 
data  and  to  give  NMFS  the  opportvmity 
to  work  alongside  industry  and 
observers  when  developing  new 
sampling  protocols.  A  cooperative 
approach  would  give  industry  and 
observers  the  opportunity  to  provide 
input  in  this  process. 

Developing  and  Implementing 
Research  Projects.  The  Observer 
Program  completes  10  to  13  special 
projects  each  year  geared  toward 
satisfying  specific  data  needs  of  NMFS 
and  its  constituents.  Not  all  observers 
are  assigned  to  these  projects,  but  each 
project  requires  specialized  training  and 
instruction  in  methods  outside  those  an 
observer  normally  would  employ. 
NMFS'  ability  to  deploy  its  staff  or 
individuals  authorized  by  it  to  complete 
some  of  these  projects  or  to  develop 
sampling  protocols  for  future  projects 
would  greatly  enhance  its  ability  to 
collect  this  highly  valued  data.  Staff 
deployments  would  also  afford  NMFS 
the  opportimity  to  discuss  the  specifics 
of  projects  with  industry  and  to  gain 
industry  input  diu-ing  the  comrse  of  the 
study. 

Maintaining  Knowledge  of  Current 
Vessel,  Shoreside  Processor,  or 
Stationary  Floating  Processors 
Operations.  NMFS  trainers  and  observer 
debriefers,  and  trainers  from  the 
University  of  Alaska  Anchorage 
Observer  Training  Center  must  maintain 
an  in-depth,  up-to-date  knowledge  of 
observer  duties  and  the  variable 
working  conditions  under  which 
observers  are  deployed.  A  hiring 
requirement  for  such  staff  is  that  they 
must  be  former  observers.  However, 
with  the  constantly  changing 
environment  in  which  observers  work, 
extreme  difficulties  exist  in  remaining 
up-to-date  with  first-hand  knowledge  of 
actual  working  conditions.  Deploying 
NMFS'  staff  and  other  authorized 
individuals  as  observers  and  in  other 
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capacities  would  keep  staff  current  with 
the  rigors  of  working  at  sea,  allow  for 
increased  industry  outreach  and  an 
opportunity  to  assist  industry  with 
questions  regarding  observer  duties, 
improve  NKffS'  ability  to  make 
recommendations  regarding  sampling 
and  special  projects,  and  increase 
observer  and  industry  confidence  in 
observer  training  and  debriefing.  All 
these  benefits  would  serve  to  enhance 
the  effectiveness,  efficiency,  and 
capabilities  of  the  Observer  Program. 

Providing  On-Site  Training  for  an 
Observer(s)  Employed  by  an  Observer 
Provider.  Deploying  NMFS'  staff  and 
individuals  authorized  by  NMFS  to 
work  with  contracted  observers  would 
provide  an  opportunity  to  mentor  new 
observers  and  assist  observers  working 
imder  difficult  sampling  conditions. 
Each  observer  goes  through  an  intensive 
3-week  training  prior  to  Sieir  first 
deployment,  but  covering  every 
sampling  situation  he  or  she  may 
encounter  is  not  possible.  Having  the 
ability  to  place  staff  with  an  observer  to 
resolve  sampling  issues  and  provide  on- 
site  training  would  benefit  the  observer 
and  improve  data  quality  in  certain 
situations.  Staff  would  be  able  to  use 
their  knowledge  to  help  observers 
develop  sampling  protocols  for  their 
specific  sampling  enviroimient.  This 
information  could  also  be  used  during 
debriefing  and  to  develop  new  training 
materials. 

Observer  Coverage  Requirements  and 
Observer  Procurement.  "This  proposed 
action  would  require  vessels,  shoreside 
processors,  or  stationary  floating 
processors  to  carry  a  NMFS  staff 
observer  upon  written  request  by  the 
agency.  These  individuals  would  be 
deployed  in  lieu  of,  or  in  addition  to, 
observers  procured  through  private 
observer  provider  companies. 
Determinations  regarding  the  most 
appropriate  use  of  staff  observers  would 
be  made  vtiXh  consideration  to  observer 
accoimts  of  sampling  difficulty, 
alternative  ways  to  collect  data,  and 
improvements  that  could  be  made  on 
vessels  and  at  processing  facilities  that 
would  facilitate  data  collection  and 
enhance  data  quality.  Evaluation  of 
observer  sampling  protocols  related  to 
new  or  existing  management  and 
research  needs  would  also  be 
considered. 

A  majority  of  staff  deployments  to 
vessels  and  processors  would  be 
expected  to  satisfy  requirements  for 
observer  coverage  as  specified  in 
§  679.50(c)  and  (d).  A  determination  on 
whether  any  staff  deployment  will  meet 
coverage  requirements  for  a  specific 
vessel  or  processor  would  be  made  by 
NMFS  in  advance  of  each  staff 


deployment.  Notification  of  the 
determination  would  be  made  in  writing 
to  the  vessel  owner  and/or  operator. 
This  determination  largely  would  be 
based  on  whether  NMFS'  staff  or 
individuals  authorized  by  NMFS  are 
deployed  to  perform  the  duties  of  an 
observer.  If  the  duties  of  the  deployed 
staff  observer  did  not  include  complete 
collection  of  data  normally  performed 
by  an  observer  procured  through  a 
permitted  observer  provider  for 
purposes  of  meeting  regulatory  coverage 
requirements,  the  staff  observer 
deplojonent  could  not  be  used  to  satisfy 
observer  coverage  requirements. 

The  Observer  Program  would  work 
vfiih  vessels  and  processors  that  are 
selected  to  carry  NMFS  staff  or  an 
individual  authorized  by  NMFS  to 
determine  when  and  wtiere 
deployments  would  begin  and  end. 
NMFS  would  not  have  regulatory 
authority  to  order  a  vessel  to  port  to 
commence  such  a  deployment. 
However,  a  vessel  selected  for  a 
deployment  would  be  required  to  work 
with  NMFS  to  develop  deployment 
logistics.  This  would  include 
communicating  vessel  schedule  and 
logistics  to  NMFS.,  NMFS  does  not 
intend  to  alter  fishing  operations  or 
schedules  in  order  to  facilitate  these 
deployments,  and  NMFS  would  be 
responsible  for  transportation  and 
shoreside  lodging  costs  associated  with 
staff  deployments. 

Industry  Requests  for  Staff  Observers, 
Owners  and  operators  of  vessels, 
shoreside  processors,  and  stationary 
floating  processors  would  be  able  to 
submit  written  requests  for  assistance 
from  NMFS  to  improve  observer  data 
quality  or  resolve  observer  sampling 
issues.  Fulfilling  these  requests  would 
be  at  the  discretion  of  NMFS,  and 
requests  would  be  evaluated  according 
to  specific  needs  and  staff  resources. 

Classification 

This  proposed  rule  contains 
coUection-of-information  requirements 
subject  to  the  PRA  and  which  have  been 
approved  by  OMB  under  0MB  control 
number  0648-0318.  These  requirements 
and  their  associated  burden  estimates 
per  response  are:60  hours  for 
application  for  a  new  observer  provider 
permit;  15  minutes  for  observer 
candidates'  copies  of  college  transcripts 
and  disclosure  statements;  15  minutes 
for  observer  provider,  observer 
candidates'  copies  of  college  transcripts 
and  disclosure  statements;  5  minutes  for 
notice  of  observer  physicalexamination; 
2  hours  for  observer  time  for  a  physical 
examination;  7  minutes  for  notice  of 
projected  observer  assigiunent;  7 
minutes  for  submission  of  information 


to  register  observers  for  different  types 
of  briefing  sessions;  12  minutes  for 
certificate  for  insurance;  15  minutes  for 
copies  of  different  types  of  contracts;  7- 
minutes  for  weekly  deployment/ 
logistics  report;  7  minutes  for  notice  of 
observer  debriefing  registration;  and  2 
hours  for  report  of  observer  harassment, 
observer  safety  concerns,  or  observer 
performance  problems. 

This  proposed  rule  also  contains  new 
or  revised  requirements  that  have  been 
submitted  to  OMB  for  approval.  These 
requirements  and  their  associated 
burden  estimates  per  response  are:  30 
minutes  for  Industry  Request  for 
Assistance  in  Improving  Observer  Data 
Quality  Issues;  15  minutes  for  the 
addition  of  permit  information  updates 
by  observer  providers  to  keep  permit 
information  current;  40  hours  for  the 
observer  provider  appeals  process  if  a 
provider  disagrees  with  agency  action  to 
deny  issuance  of  a  permit;  and  20  hours 
for  an  observer  candidate's  appeal  if 
denied  certification. 

The  response  times  include  the  time 
for  reviewing  instructions,  searching 
existing  data  soiuces,  gathering  and 
maintaining  the  data  needed,  and 
completing  and  reviewring  the  collection 
of  information.  Send  comments 
regarding  this  burden  estimate,  or  any 
other  aspect  of  this  data  collection, 
including  suggestions  for  reducing  the 
burden,  to  NMFS  and  OMB  (see 
ADDRESSES). 

Public  comment  is  sought 
regarding:whether  this  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  shall  have 
practical  utility;  the  accuracy  of  the 
burden  estimate;  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  and  ways  to 
minimize  the  burden  of  the  collection  of 
information,  including  through  the  use 
of  automated  collection  techniques  or 
other  forms  of  information  technolo^. 
Notwithstanding  any  other  provision 
of  the  law,  no  person  is  requinad  to 
respond  to,  nor  shall  any  person  be 
subject  to  penalty  for  ^lure  to  comply 
with,  a  collection  of  information  subject 
to  the  requirements  of  the  PRA,  unless 
that  collection  of  information  displays  a 
cmrently  valid  OMB  control  number. 

This  proposed  rule  has  been 
determined  to  be  not  significant  for 
purposes  of  E.O.  12866. 

ISJMFS  prepared  an  RK/IRFA,  which 
describes  the  impact  this  proposed  rule 
would  have  on  small  entities,  if 
adopted.  A  copy  of  this  analysis  is  also 
available  bom  NMFS  (see  AOORESSES). 

Based  on  information  provided  by 
observer  providers  and  a  salary  range  for 
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observers  that  approximates  the  2001 
unionized  salary  rate,  the  total  cost  per 
observer  day  is  estimated  at  $350, 
although  industry  has  indicated  that  it 
sometimes  pays  more  than  $350/day  for 
an  observer.  Costs  vary  on  a  case-by- 
case  basis  depending  on  duration  of 
observer  coverage  and  observer  logistics. 
Per  day  costs  for  observers  are  expected 
to  increase  for  2003  and  2004  due  to 
salary  increases  and  increased  insurance 
costs  for  observer  providers. 

An  estimate  of  36,500  observer 
deployment  days  per  year  and  the 
previously  cited  estimated  cost  per 
observer  day  results  in  total  annual 
industry  costs  for  observer  coverage  of 
$13  million  and  $13.3  million  in  2002 
and  2003,  respectively,  not  including 
the  additional  insurance  costs.  Under 
the  proposed  action,  observer  providers 
would  continue  to  provide 
approximately  the  current  level  of 
observers  services  or  about  36,500 
observer  deployment  days  per  year. 
Continuation  of  the  current  program 
structure  would  guarantee  that  NMFS 
will  continue  to  have  access,  in  a  timely 
manner,  to  the  data  that  are  necessary 
for  the  continued  effective  conservation 
and  management  of  BSAI  and  GOA 
groundfish  and  other  marine  assets. 

Under  the  proposed  action,  observer 
costs  are  based  on  whether  or  not  an 
observer  is  aboard  and  on  overall 
coverage  needs.  Higher  costs  are  borne 
by  those  vessels  and  plants  that  require 
higher  levels  of  coverage.  Estimates 
indicate  that  for  catcher  vessels, 
observer  cos.t  as  a  percent  of  groundfish 
ex-vessel  revenue,  in  2000,  averaged  a 
low  of  1.5  percent  for  trawlers  between 
60  ft  (18.3  m)  and  124  ft  (37.8  m)  length 
overall  (LOA),  and  a  high  of  3.5  percent 
for  pot  gear  vessels  greater  than  124  ft 
(37.8  m)  LOA.  For  catcher/processors, 
observer  cost  as  a  percent  of  groundfish 
product  revenue,  in  2000,  averaged  a 
low  of  0.5  percent  for  surimi  trawlers, 
and  a  high  of  2.0  percent  for  longliners 
greater  than  124  ft  (37.8  m)  LOA.  The 
estimates  also  suggest  that  some 
differences  in  these  averages  exist  for 
vessels  that  only  fished  in  either  the 
GOA  or  BSAI. 

The  corresponding  estimate  for 
shoreside  processors  is  0.3  percent.  For 
fishing  vessels  in  each  of  the  two 
observer  coverage  categories  (i.e.,  30 
percent  or  100  percent  coverage),  the 
direct  observer  cost  as  a  percent  of 
groundfish  ex-vessel  (product)  revenue 
for  catcher  (catcher/processor)  vessels 
decreases  as  its  average  revenue  per  day 
increases.  Therefore,  to  the  extent  that 
revenue  per  day  in  a  particular  fishery 
is  correlated  with  vessel  size,  smaller 
vessels  tend  to  have  a  larger  observer 


cost  burden,  relative  to  their  groundfish 
revenue. 

The  proposed  action  is  expected  to 
increase  the  quality  of  the  data  provided 
by  the  Observer  Program.  This  would 
result  in  more  informed  decisions  and, 
therefore,  improvements  concerning  the 
conservation  and  management  of  BSAI 
and  GOA  groundfish.  The  data  quality 
effects  of  each  element  of  this  proposed 
action  or  of  all  the  elements  combined 
cannot  be  quantified.  The  same  is  true 
of  the  potential  benefits  from  improved 
conservation  and  management. 
However,  each  element  was  selected  to 
decrease  one  or  more  deficiencies  of  the 
current  Observer  Program  regulations. 

The  proposed  action  would  clarify 
and  strengthen  the  duties  and 
responsibilities  of  observer  providers 
and  observers.  This  would  have  an 
added  benefit  of  improved  enforcement 
of  the  regulations  for  observer  providers 
and  observers.  This  action  would  be 
expected  to  benefit  observer  providers 
by  improving  communications  and  the 
working  relationships  among  the 
industry,  observer  providers,  observers, 
and  Observer  Program  Office  staff. 

Provisions  in  the  proposed  action  that 
would  increase  NMFS  management 
controls  over  observer  providers  and 
observers  would  be  expected  to 
maintain  or  increase  the  quality  of  the 
data  provided  by  the  Observer  Program. 
Overall,  these  improvements  would  be 
expected  to  increase  the  direct  cost  of 
observer  coverage  to  the  industry, 
improve  the  quality  of  the  data  provided 
by  the  Observer  Program,  and  improve 
communications  and  the  working 
relationships  among  the  industry, 
observer  providers,  observers,  and 
Observer  Program  Office  staff.  The 
increase  in  direct  costs  is  expected  to  be 
minimal  because  the  cost  effects  of  the 
individual  elements  will  be  partially 
offsetting.  A  marginal  increase  in  the 
total  cost  of  providing  observers  would 
be  expected.  Some  of  the  proposed 
changes  would  increase  costs  for 
observer  providers  but  others  would 
decrease  them.  Observers  are  not 
expected  to  be  subject  to  additional 
costs  from  this  proposed  action. 

The  proposed  action  would  increase 
Observer  Program  Office,  NOAA 
General  Counsel,  and  NMFS 
Enforcement  collective  annual  costs  by 
approximately  $0.3  million.  However, 
some  of  this  additional  cost  would  be 
justified  to  improve  compliance  even  if 
none  of  the  proposed  changes  were 
made. 

Costs  associated  with  placing  NMFS 
staff  observers,  including  individuals 
authorized  by  NMFS  to  act  as  staff 
observers,  are  summarized  as  follows. 
This  proposed  regulatory  action  would 


not  limit  the  number  of  days  NMFS 
could  deploy  staii  or  individuals 
authorized  by  NMFS  each  year.  At 
present  funding  and  staffing  levels, 
NMFS  estimates  that  it  is  capable  of  500 
days  per  year  and  that  only  about  150 
deployment  days  per  year  would  occur 
that  would  not  be  credited  toward 
required  observer  coverage  days.  At  500 
days,  NMFS  estimates  it  would  expend 
approximately  $75,000  per  year  for 
transportation,  per  diem,  and  overtime. 

The  amount  of  savings  or  additional 
costs  would  depend  on  the  length  of  a 
deployment  and  the  annual  number  of 
days  that  staff  are  deployed  in  lieu  of 
observers.  At  current  rates  for 
contracted  observers,  if  350  observer 
deployment  days  provided  by  observer 
providers  and  their  observers  were 
replaced  with  observer  days  provided 
by  NMFS,  the  fishing  industry  would 
save  approximately  $115,000  a  year 
(approximate  cost  for  observers,  airfare, 
and  meals).  That  industry  savings 
would  translate  into  a  loss  for  observer 
providers  and  observers,  but  it  would  be 
less  than  1  percent  of  their  annual 
revenue.  The  fishing  industry  would 
incur  the  cost  of  feeding  an  additional 
person  onboard  for  those  150  days  that 
NMFS  would  not  provide  observer 
coverage.  Based  on  industry  estimates  of 
the  cost  per  day  to  feed  crew,  that  cost 
would  be  less  than  $4,000.  The 
opportimity  cost  of  providing  bunk 
space  would  vary  by  deployment. 

An  Initial  Regulatory  Flexibility 
Analysis  (IRFA)  was  conducted  in 
accordance  with  the  Regulatory 
Flexibility  Act  of  1980  and  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996.  The  Regulatory 
Flexibility  Act  was  designed  to  place 
the  burden  on  government  to  review  all 
regulations  to  ensure  that,  while 
accomplishing  their  intended  purposes, 
they  do  not  imduly  inhibit  the  ability  of 
small  entities  to  compete. 

In  the  IRFA  the  proposed  alternatives 
could  affect  the  following  estimated 
numbers  of  small  regulated  entities:  38 
small  catcher/processors,  zero 
motherships,  5  processing  plants,  31 
catcher  vessels  with  100  percent 
observer  coverage,  389  catcher  vessels 
with  30  percent  observer  coverage,  6 
CDQ  groups  representing  65  western 
Alaska  commiuiities,  and  5  currently 
operating  observer  providers. 

The  Regulatory  Flexibility  Act 
requires  that  the  IRFA  describe 
significant  alternatives  to  the  proposed 
rule  that  accomplish  the  stated 
objectives  of  the  applicable  statutes  and 
minimize  any  impact  on  small  entities. 
The  IRFA  must  discuss  significant 
alternatives  to  the  proposed  rule  such 
as:{l)  establishing  different  reporting 


58472 


Federal  Register /Vol.  67,  No,  179 /Monday,  September  16,  2002  /  Proposed  Rules 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002  /  Proposed  Rules  58471 


requirements  for  small  entities  that  take 
into  account  the  resources  available  to 
small  entities,  (2)  consolidating  or 
simplifying  of  reporting  requirements, 
(3)  using  performance  rather  than  design 
standards,  and  (4)  allowing  exemptions 
from  coverage  for  small  entities. 

The  'no  action'  alternative,  or  status 
quo,  was  rejected  because  it  would  have 
resulted  in  expiration  of  the  Observer 
Program  after  December  31,  2001.  This 
would  be  imacceptable  in  view  of  the 
importance  of  the  Observer  Program. 
The  preferred  alternative  establishes  a 
program  expiration  date  of  December 
31 ,  2007.  An  alternative  was  considered 
that  would  establish  a  program  with  no 
expiration  date.  This  alternative  was 
rejected  because  it  lacked  a  specific 
component  of  the  preferred  alternative, 
i.e.,  having  a  specific  time  frame  to 
encoiurage  more  fundamental 
improvements  to  the  Observer  Program 
at  little  or  no  cost. 

The  proposed  changes  include 
clarification  of  regulatory  language 
through  elimination  of  ambigviities  and 
streamlining  administrative  processes 
and  reporting  requirements.  Allowing 
exemptions  from  this  proposed  action 
for  the  small  entities  that  are  currently 
required  to  carry  observers,  beyond 
efforts  to  minimize  impacts  as  described 
below,  would  not  be  appropriate, 
because  the  objective  to  ensure 
uninterrupted  observer  coverage 
requirements  beyond  2002  could  not  be 
achieved  if  small  entities  were 
exempted. 

However,  this  action  incorporates  the 
overall  implementation  of  the  interim 
Observer  Program,  which  includes 
measures  that  minimize  the  significant 
economic  impacts  of  observer  coverage 
requirements  on  at  least  some  small 
entities.  Vessels  less  than  60  ft  (18.3  m) 
LOA  are  not  required  to  carry  an 
observer  while  fishing  for  groimdfish. 
Similarly,  vessels  60  ft  (18.3  m)  and 
longer,  but  less  than  125  ft  (38.1  m) 
LOA,  have  lower  levels  of  observer 
coverage  than  those  125  ft  (38.1  m)  LOA 
and  above.  All  pot  vessels  over  60  ft 
(18.3  m)  are  required  to  have  30  percent 
observer  coverage  for  all  fishing  days  in 
a  calendar  quarter.  The  lower 
requirement  for  pot  vessels  was 
established  in  recognition  of  low 
bycatch  rates,  but  benefits  are  realized 
by  small  entities  in  the  pot  fishery,  as 
well.  Shoreside  or  floating  stationary 
processors  that  process  less  than  1,000 
mt/month  of  groundfish  have  lower 
observer  coverage  requirements  than 
those  that  process  1,000  mt/month  or 
more.  Shoreside  or  floating  stationary 
processors  that  process  less  than  500 
mt/month  of  groundfish  are  not  required 
to  maintain  any  observer  coverage  in 


that  month.  These  requirements,  which 
have  been  incorporated  into  the 
requirements  of  the  North  Pacific 
Groundfish  Observer  Program  since  its 
inception  in  1989,  effectively  mitigate 
the  economic  impacts  on  some  small 
entities  without  significantly  adversely 
affecting  the  implementation  of  the 
conservation  and  management 
responsibilities  imposed  by  the  FMPs 
and  the  Magnuson-Stevens  Act. 

Further  exemption  of  small  entities 
from  the  proposed  action  was  achieved 
in  selecting  the  preferred  alternative 
with  the  option  that  restricted  granting 
NMFS  authority  to  place  staff  and 
individuals  authorized  by  NMFS  to  act 
as  staff  observers  only  on  vessels 
already  subject  to  observer  coverage 
requirements.  In  2000, 1,140  groundfish 
vessels  less  than  60  ft  (18.3  m)  LOA 
participated  in  the  groundfish  fishery 
and  494  halibut  fishing  vessels  that 
were  not  part  of  the  groundfish  fleet. 
Most  of  these  vessels  are  expected  to  be 
small  entities.  One  option  included 
under  each  of  the  alternatives  would 
have  granted  NMFS  the  authority  to 
place  staff  and  individuals  authorized 
by  NMFS  to  act  as  staff  observers  on 
groimdfish  or  halibut  vessels  less  than 
60  ft  (18.3  m)  LOA.  However,  this 
option  was  not  adopted  as  a  preferred 
alternative  because  of  the  burdens  that 
this  would  place  on  that  sector  of  the 
fleet.  That  sector  of  the  fleet  is  not 
currently  required  to  carry  an  observer 
at  any  time  diuing  fishing  activities. 

List  of  Subjects  in  50  CFR  Part  679 

Alaska,  Fisheries,  Recordkeeping  and 
reporting  requirements. 

Dated:August  29,  2002. 
Rebecca  Lent, 

Deputy  Assistant  Administrator  for 
Regulatory  ProgramsNational  Marine 
Fisheries  Service 

For  the  reasons  set  out  in  the 
preamble,  50  CFR  part  679  is  proposed 
to  be  amended  as  follows: 

PART  679—  RSHERIES  OF  THE 
EXCLUSIVE  ECONOMIC  ZONE  OFF 
ALASKA 

1.  The  authority  citation  for  50  CFR 
part  679  continues  to  read  as  follows: 

Authority:  16  U.S.C.  773  et  seq..  1801  et 
seq.,  and  3631  et  seq. 

2.  In  §  679.2,  the  definition  for 
"Observer  Contractor"  is  removed;  the 
definition  for  "Observer"  is  revised,  and 
the  definition  of  "Observer  Provider"  is 
added  in  alphabetical  order  to  read  as 
follows: 

§679.2    DeNnitions. 

Observer  means  any 


(1)  individual  awarded  NMFS 
observer  certification  to  carry  out 
observer  responsibilities  under  this  part, 
who  is  employed  by  an  observer 
provider  for  the  purposes  of  providing 
observer  services  to  vessels,  shoreside 
processors  or  stationary  floating 
processors  under  this  part:  or 

(2)  NMFS  staff,  or  other  individual 
authorized  by  NMFS,  deployed  at  the 
direction  of  die  Regional  Administrator 
aboard  vessels  or  at  shoreside 
processors  or  stationary  floating 
processors  for  purposes  of  providing 
observer  services  as  required  for  vessels, 
shoreside  processors  or  stationary 
floating  processors  under  §  679.50(c)  or 
(d),  or  for  other  purposes  of 
conservation  and  management  of  marine 
resources  as  specified  by  the  Regional 
Administrator. 
***** 

Observer  Provider  means  any  person 
or  commercial  enterprise  that  is  granted 
a  permit  by  NMFS  to  provide  observer 
services  to  vessels,  shoreside  processors, 
or  stationary  floating  processors  for 
observer  coverage  credit  as  required  in 
subpart  E. 
***** 

3.  In  §679.7,  paragraph  (a)(3)  is 
revised  to  read  as  follows; 

§679.7    Prohibitions. 

***** 

(a)  *  •  * 

(3)  Groundfish  Observer  Program,  (i) 
Fish  or  process  groundfish  except  in 
compliance  with  the  terms  of  the 
Groundfish  Observer  Program  as 
provided  by  subpart  E  of  this  part. 

(ii)  Except  where  observer  services  are 
provided  by  NMFS  staff  or  other 
individuals  authorized  by  NMFS  under 
§  679.50(e),  provide  observer  services  to 
the  North  Pacific  Groundfish  fisheries 
without  an  observer  provider  permit 
issued  under  §679.50(i)(l). 
***** 

4.  In  §679.43,  paragraph  (e)  is  revised 
to  read  as  follows: 

§  679.43    Determinations  and  appMls. 

***** 

(e)  Address  of  record-  General.  NMFS 
will  establish  as  the  address  of  record 
the  address  used  by  the  applicant  in 
initial  correspondence  to  the  NMFS 
concerning  the  application. 
Notifications  of  all  actions  affecting  the 
applicant  after  establishing  an  address 
of  record  will  be  mailed  to  that  address, 
unless  the  applicant  provides  NMFS.  in 
writing,  with  any  changes  to  that 
address.  NMFS  bears  no  responsibility  if 
a  notification  is  sent  to  the  address  of 
record  and  is  not  received  because  the 
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applicant's  actual  address  has  changed 
without  notification  to  NMFS. 

***** 

5.  Amend  §  679.50  as  follows: 

a.  Paragraph  (j)  is  removed; 
paragraphs  (e)  through  (i)  are 
redesignated  as  (f)  through  (j), 
respectively;  a  new  paragraph  (e)  is 
added;  and  the  newly  redesignated 
paragraphs  (h),  (i),  and  (j)  are  revised  to 
read  as  follows: 

b.  Revise  the  references  "(h)(l)(i)(D) 
and  (E)"  to  read  "(j){l)(v)(D)  and  (E)"  in 
paragraphs  (c)(4)(i),  (c)(4)(ii),  and 
(c)(4)(vi)  (B).  and  (C); 

c.  Revise  the  reference  "{h){l)(i)(D)" 
to  read  (j)(l){v)(D)  in  paragraphs 
(c)(4)(iv).  (c)(4)(v)  (A),  and  (d)(4)(i); 

d.  Revise  the  reference  "(h)(l)(i)(E)  to 
read  "  (j){l)(v)(E)"  in  paragrphs 
(c){4){iii),  (c)(4)(v)(B),  and  (c)(4)(vi)(A); 

e.  Revise  the  reference  "(h)(l){i){E)(I)" 
to  read  "())(l)(v)(E)"  in  paragraph 
(c)(6)(ii). 

§679.50    Groundfish  Observer  Program 
applicable  through  December  31 ,  2007. 

***** 

(e)  NMFS  staff  observers.  (1)  Any 
vessel,  shoreside  processor,  or 
stationary  floating  processor  required  to 
comply  with  observer  coverage 
requirements  under  paragraph  (c)  or  (d) 
of  this  section  or  under  §  679.7(f)(4) 
must  carry,  upon  written  notification  by 
the  agency,  NMFS  staff  or  an  individual 
authorized  by  NMFS  for  purposes  of 
coverage  requirements  as  specified  in 
paragraphs  (c)  and  (d)  of  this  section  or 
for  other  conservation  and  management 
purposes. 

(2)  Prior  to  deployment  of  NMFS  staff 
or  individuals  authorized  by  NMFS,  the 
agency  will  provide  written  notification 
to  the  owner  or  operator  of  a  vessel, 
shoreside  processor,  or  stationary 
floating  processor  whether  observer 
coverage  credit  will  be  granted  for  that 
deployment. 

(3)  Vessel,  shoreside  processor,  and 
stationary  floating  processor  owners  and 
operators  may  contact  NMFS  in  writing 
to  request  assistance  in  improving 
observer  data  quality  and  resolving 
observer  sampling  issues.  Requests  may 
be  submitted  to:NMFS  Observer 
Program  Office,  7600  Sand  Point  Wav 
NE.  BIN  C15700  Building  4,  Seattle, ' 
Washington  98115-0070  or  transmitted 
by  facsimile  to  206-526-4066. 


***** 


(h)  Procurement  of  observer  services. 
Owners  of  vessels,  shoreside  processors, 
or  stationary  floating  processors 
required  to  carry  observers  under 
paragraphs  (c)  and  (d)  of  this  section 
must  arrange  for  observer  services  from 
a  permitted  observer  provider,  except 
that: 


(1)  Owners  of  vessels,  shoreside 
processors,  or  stationary  floating 
processors  are  required  to  procure 
observer  services  directly  from  NMFS 
when  the  agency  has  determined  and 
notified  them  under  paragraph  (e)  of 
this  section  that  their  vessel,  shoreside 
processor,  or  stationary  floating 
processor  will  carry  NMFS  staff  or  an 
individual  authorized  by  NMFS  in  lieu 
of  an  observer  provided  through  a 
permitted  observer  provider  to  satisfy 
requirements  under  paragraphs  (c)  cind 
(d)  of  this  section. 

(2)  Owners  of  vessels,  shoreside 
processors,  or  stationary  floating 
processors  are  required  to  procure 
observer  services  directly  from  NMFS 
and  a  permitted  observer  provider  when 
NMFS  has  determined  and  notified 
them  under  paragraph  (e)  of  this  section, 
that  their  vessel,  shoreside  processor,  or 
stationary  floating  processor  will  carry 
NMFS  staff  or  individuals  authorized  by 
NMFS,  in  addition  to  an  observer 
provided  through  an  observer  provider 
to  satisfy  requirements  under 
paragraphs  (c)  and  (d)  of  this  section. 

(i)  Observer  provider  permitting  and 
responsibilities-[  1 )  Observer  provider 
permits-(i)  General.  (A)  Persons  seeking 
to  provide  observer  services  under  this 
section  must  obtain  an  observer 
provider  permit  from  NMFS. 

(B)  New  observer  providers.  An 
applicant  seeking  an  observer  provider 
permit  must  submit  a  completed 
application  by  fax  or  mail  to  the 
Observer  Program  Office  at  the  address 
listed  in  paragraph  (e)(3)  of  this  section. 
A  change  in  ownership  of  an  existing 
observer  provider  after  January  1,  2003. 
requires  a  new  permit  application  under 
paragraph  (i)(l)(vi)  of  this  section  if  the 
change  involves  a  new  person. 

(C)  Existing  observer  providers  as  of 
2002.  NMFS-certified  providers  who 
deployed  observers  vmder  the  North 
Pacific  Groundfish  Observer  Program  in 
2002  are  exempt  from  the  requirement 
to  apply  for  a  permit  and  will  be  issued 
an  observer  provider  permit.  Such 
observer  providers  must  submit  to  the 
Observer  Program  Office  within  30  days 
of  receiving  the  observer  provider 
permit  issued  under  this  paragraph  any 
changes  or  corrections  regarding 
information  required  imder  paragraphs 
(i)(l)(ii)(A)  and  (B)  of  this  section. 

(ii)  Contents  of  application.  An 
application  for  an  observer  provider 
permit  shall  consist  of  a  narrative  that 
contains  the  following: 

(A)  Identification  of  the  management, 
orgemizational  structure,  and  ownership 
structure  of  the  applicant's  business, 
including  identification  by  name  and 
general  function  of  all  controlling 
management  interests  in  the  company. 


including  but  not  limited  to  owners, 
board  members,  officers,  authorized 
agents,  and  staff.  If  the  applicant  is  a 
corporation,  the  articles  of  incorporation 
must  be  provided.  If  the  applicant  is  a 
partnership,  the  partnership  agreement 
must  be  provided. 

(B)  Contact  information-(J)  Owner{s) 
information.  The  permanent  mailing 
address,  phone  and  fax  numbers  where 
the  owner(s)  can  be  contacted  for 
official  correspondence. 

(2)  Business  information.  Current 
physical  location,  business  mailing 
address,  business  telephone  and  fax 
numbers,  and  business  e-mail  address 
for  each  office. 

[3)  Authorized  agent.  For  observer 
providers  with  ownership  based  outside 
the  United  States,  identify  an  authorized 
agent  and  provide  contact  information 
for  that  agent  including  mailing  address 
and  phone  and  fax  numbers  where  the 
agent  can  be  contacted  for  official 
correspondence.  An  authorized  agent 
means  a  person  appointed  and 
maintained  within  the  United  States 
who  is  authorized  to  receive  and 
respond  to  any  legal  process  issued  in 
the  United  States  to  an  owner  or 
employee  of  an  observer  provider.  Any 
diplomatic  official  accepting  such  an 
appointment  as  designated  agent  waives 
diplomatic  or  other  immunity  in 
connection  with  the  process. 

(C)  A  statement  signed  under  penalty 
of  perjury  from  each  owner,  or  owners, 
board  members,  and  officers  if  a 
corporation,  that  they  are  free  from  a 
conflict  of  interest  as  described  under 
paragraph  (i)(3)  of  this  section. 

(D)  A  statement  signed  under  penalty 
of  perjury  from  each  owner,  or  owners, 
board  members,  and  officers  if  a 
corporation,  describing  any  criminal 
convictions.  Federal  contracts  they  have 
had  and  the  performance  rating  they 
received  on  the  contract,  and  previous 
decertification  action  while  working  as 
an  observer  or  observer  provider. 

(E)  A  description  of  any  prior 
experience  the  applicant  may  have  in 
placing  individuals  in  remote  field  and/ 
or  marine  work  environments.  This 
includes,  but  is  not  limited  to, 
recruiting,  hiring,  deployment,  and 
personnel  administration. 

(F)  A  description  of  the  applicant's 
ability  to  carry  out  the  responsibilities 
and  duties  of  an  observer  provider  as  set 
out  imder  paragraph  (i)(2)  of  this 
section,  and  the  arrangements  to  be 
used. 

(iii)  Application  evaluation.  (A)  The 
Regional  Administrator  will  establish  an 
observer  provider  permit  application 
review  board  to  review  and  evaluate  an 
application  submitted  under  this 
paragraph  (i)(l).  The  board  will  be 
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comprised  of  NMFS  staff.  Issuance  of  a 
permit  vnll  be  based  on  the 
completeness  of  the  applicant's 
application,  as  well  as  the  following 
evaluation  criteria  for  each  owner,  or 
owners,  board  members,  and  officers  if 
a  corporation: 

(1)  Absence  of  conflict  of  interest  as 
defined  imder  paragraph  (i)(3)  of  this 
section; 

(2)  Absence  of  criminal  convictions 
related  to: 

(i)  Embezzlement,  theft,  forgery, 
bribery,  falsification  or  destruction  of 
records,  making  {alse  statements  or 
receiving  stolen  property,  or 

[ii)  Hie  commission  of  any  other 
crimes  of  dishonesty,  as  defined  by 
Alaska  State  law  or  Federal  law  that 
would  seriously  and  directly  affect  the 
fitness  of  an  applicant  in  providing 
observer  services  \inder  this  section; 

(3)  Performance  ratings  on  any 
Federal  contracts  held  by  the  applicant; 
and 

(4)  Absence  of  any  history  of 
decertification  as  either  an  observer  or 
observer  provider; 

(B)  The  evaluation  by  the  review 
board  will  provide  a  basis  for  the 
board's  initial  agency  determination 
(LAD)  on  whether  the  application  is 
complete  and  all  evaluation  criteria  are 
met. 

(iv)  Evidentiary  period.  The  observer 
provider  permitting  review  board  will 
specify,  by  letter  via  certified  return- 
receipt  mail,  a  60-day  evidentiary 
period  during  which  a  candidate  may 
provide  additional  information  or 
evidence  to  support  the  application,  if 
the  application  is  foiind  to  be  deficient. 

(v)  Agency  determination  on  an 
application-(A)  Approval  of  an 
application.  If  an  LAD  is  made  to 
approve  the  application,  the  observer 
provider  permit  application  review 
board  will  issue  an  observer  provider 
permit  to  the  applicant  upon 
determination  by  the  review  board  that 
the  application  is  complete  and  all 
evaluation  criteria  are  met. 

(B)  Denial  of  an  application.  An 
application  vnll  be  denied  if  the 
observer  provider  permit  application 
review  board  determines  that  the 
information  provided  in  the  application 
was  not  complete  or  all  the  evaluation 
criteria  were  not  met.  The  observer 
provider  permit  application  review 
board  will  prepare  and  send  a  written 
LAD  to  the  applicant  upon  evaluation  of 
a  completed  application.  The  LAD  will 
identify  any  deficiencies  in  the 
application  or  any  information 
submitted  in  support  of  the  application. 
An  applicant  who  receives  an  LAD  that 
denies  his  or  her  application  may 
appeal  imder  §  679.43.  An  applicant 


who  appeals  the  LAD  will  not  be  issued 
an  interim  observer  provider  permit.  An 
applicant  who  appeals  an  LAD  vdll  not 
receive  a  permit  unless  the  final 
resolution  of  that  appeal  is  in  favor  of 
the  applicant. 

(vi)  Transferability.  An  observer 
provider  permit  is  not  transferable.  An 
observer  provider  that  experiences  a 
change  in  ownership  that  involves  a 
new  person  must  submit  a  new  permit 
application  and  cannot  continue  to 
operate  until  a  new  permit  is  issued 
under  this  paragraph. 

(vii)  Expiration  of  Permit.  (A)  The 
observer  provider  permit  will  expire 
after  a  period  of  12  continuous  months 
during  which  no  observers  are  deployed 
by  the  provider  under  this  section  to  the 
North  Pacific  groundfish  industry. 

(B)  The  Regional  Administrator  will 
provide  a  written  determination  to  an 
observer  provider  if  NMFS  deployment 
records  indicate  that  the  permit  has 
expired.  An  observer  provider  who 
receives  a  written  LAD  of  permit 
expiration  may  appeal  under  §679.43.  A 
permit  holder  who  appeals  the  LAD  vnll 
be  issued  an  extension  of  the  expiration 
date  of  the  permit  until  after  the  final 
resolution  of  that  appeal. 

(viii)  Sanctions.  Procedures  governing 
sanctions  of  permits  are  found  at 
subpart  D  of  15  CFR  part  904. 

(2)  Responsibilities  of  observer 
providers.  Observer  providers  must: 

(i)  Provide  qualified  candidates  to 
serve  as  observers.  (A)  To  be  qualified, 
a  candidate  must  have: 

(I)  A  Bachelor's  degree  or  higher  from 
an  accredited  college  or  university  with 
a  major  in  one  of  the  natural  sciences; 

{2)  Successfully  completed  a 
minimum  of  30  semester  hours  or 
equivalent  in  applicable  biological 
sciences  with  extensive  use  of 
dichotomous  keys  in  at  least  one  course; 

[3)  Successfully  completed  at  least 
one  undergraduate  course  each  in  math 
and  statistics  with  a  minimum  of  5 
semester  hours  total  for  both;  and 

[4]  Computer  skills  that  enable  the 
candidate  to  work  competenUy  with 
standard  database  software  and 
computer  hardware. 

(B)  Prior  to  hiring  an  observer 
candidate,  the  observer  provider  must: 

(1)  Provide  to  the  candidate  copies  of 
NMFS-provided  pamphlets  and  other 
literature  describing  observer  duties; 
and 

(2)  Provide  to  the  candidate  a  copy  of 
the  Observer  Program's  drug  and 
alcohol  policy.  Observer  job  pamphlets 
and  the  drug  and  alcohol  policy  are 
available  from  the  Observer  Program 
Office  at  the  address  listed  in  paragraph 
(e)(3)  of  this  section. 


(C)  A  written  contract  must  exist 
between  the  observer  provider  and  each 
observer  employed  by  the  observer 
provider.  The  contract  must  be  signed 
by  the  observer  and  observer  provider 
prior  to  the  observer's  deployment  and 
must  contain  the  following  provisions 
for  continued  employment: 

(I)  That  the  observer  comply  with  the 
Observer  Program's  drug  and  alcohol 
policy; 

[2]  That  all  the  observer's  in-season 
catch  messages  between  the  observer 
and  NMFS  are  delivered  to  the  Observer 
Program  Office  at  least  every  7  days, 
unless  otherwise  specified  by  the 
Observer  Program;  and 

(3)  That  the  observer  completes  in- 
person  mid-deployment  data  reviews, 
unless: 

[i]  The  observer  is  specifically 
exempted  by  the  Observer  Program,  or 

(ii)  The  observer  does  not  at  any  time 
during  their  deployment  travel  through 
a  location  where  Observer  Program  staff 
are  available  for  an  in-person  data 
review.  The  written  contract  must 
further  require  that  the  observer 
complete  a  phone  or  fax  mid- 
deployment  data  review  as  described  in 
the  observer  manual. 

(ii)  Ensure  that  observers  complete 
duties  in  a  timely  manner:  An  observer 
provider  must  ensure  that  observers 
employed  by  it  do  the  following  in  a 
complete  and  timely  manner: 

(A)  Once  an  observer  is  scheduled  for 
a  final  deployment  debriefing  under 
paragraph  (i)(2)(ix)(E)  of  this  section, 
submit  to  NMFS  all  data,  reports 
required  by  the  Observer  Manual,  and 
biological  samples  from  the  observer's 
deployment  by  the  completion  of  the 
electronic  vessel  and/or  processor 
survey(s); 

(B)  Complete  NMFS  electronic  vessel 
and/or  processor  surveys  before 
performing  other  jobs  or  duties  which 
are  not  part  of  NMFS  groundfish 
observer  requirements; 

(C)  Report  for  his  or  her  scheduled 
debriefing  and  complete  all  debriefing 
responsibilities:  and 

(D)  Return  all  sampling  and  safety 
gear  to  the  Observer  Program  Office. 

(iii)  Observer  vessel  and  processor 
assignment.  An  observer  provider  must 
assign  to  vessels  or  shoreside  or  floating 
processors  only  observers: 

(A)  With  valid  North  Pacific 
groundfish  observer  certifications  and 
endorsements  to  provide  obser\'er 
services; 

(B)  Who  have  informed  the  provider 
at  the  time  of  embarkation  that  he  or  she 
is  not  experiencing  any  new  physical 
ailments  or  injury  since  submission  of 
the  physician's  statement  as  required  in 
paragraph  (i)(2)(ix)(C)  of  this  section 
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that  would  prevent  him  or  her  from 
performing  their  assigned  duties;  and 

(C)  Who  have  successhilly  completed 
all  NMFS  required  training  and  briefing 
before  deployment. 

(iv)  Response  to  industry  requests  for 
observers.  An  observer  provider  must 
provide  an  observer  for  deployment  as 
requested  by  vessels  and  processors  to 
fulfill  vessel  and  processor  requirements 
for  observer  coverage  under  sections  (c) 
and  (d)  of  this  section.  An  alternate 
observer  must  be  supplied  in  each  case 
where  injury  or  illness  prevents  the 
observer  from  performing  his  or  her 
duties  or  where  the  observer  resigns 
prior  to  completion  of  his  or  her  duties. 

(v)  Observer  salaries  and  benefits.  An 
observer  provider  must  provide  to  its 
observer  employees  salaries  and  any. 
other  benefits  and  persoimel  services  in 
accordance  with  the  terms  of  each 
observer's  contract. 

(vi)  Observer  deployment  logistics.  An 
observer  provider  must  provide  all 
logistics  to  place  and  maintain  the 
observers  aboard  the  fishing  vessels  or 
at  the  site  of  the  processing  facility.  This 
includes  all  travel  arrsmgements, 
lodging  and  per  diem,  and  any  other 
services  required  to  place  observers 
aboard  vessels  or  at  processing  facilities. 

(vii)  Observer  deployment  limitations. 
Unless  alternative  arrangements  are 
approved  by  the  Observer  Program 
Office,  an  observer  provider  must  not: 

(A)  Deploy  an  observer  on  the  same 
vessel  or  at  the  same  shoreside  or 
stationary  floating  processor  for  more 
than  90  days  in  a  12-month  period; 

(B)  Deploy  an  observer  for  more  than 
90  days; 

(C)  Include  in  a  single  deployment  of 
an  observer  assignments  to  more  than 
four  vessels,  including  groundfish  and 
all  other  vessels,  and/or  shoreside 
processors';  and 

(D)  Move  an  observer  from  a  vessel  or 
floating  or  shoreside  processor  before 
that  observer  has  completed  his  or  her 
sampling  or  data  transmission  duties. 

(viii)  Vessel  safety  decal  verification. 
An  observer  provider  must  verify  that  a 
vessel  has  a  valid  USCG  safety  decal  as 
required  under  paragraph  (g)(l)(ii](B]  of 
this  section  before  an  observer  may  get 
underway  aboard  the  vessel.  One  of  the 
foUovtdng  acceptable  means  of 
verification  must  be  used  to  verify  the 
decal  validity: 

(A)  an  employee  of  the  observer 
provider,  including  the  observer, 
visually  inspects  the  decal  aboard  the 
vessel  and  confirms  that  the  decal  is 
valid  according  to  the  decal  date  of 
issuance;  or 

(B)  the  observer  provider  receives  a 
hard  copy  of  the  USCG  documentation 


of  the  decal  issuance  from  the  vessel 
owner  or  operator. 

(Lx)  Communications  with  observers. 
An  observer  provider  must  have  an 
employee  responsible  for  observer 
activities  on  call  24  hours  a  day  to 
handle  emergencies  involving  observers 
or  problems  concerning  observer 
logistics,  whenever  observers  are  at  sea, 
stationed  at  shoreside  or  floating 
processor  facilities,  in  transit,  or  in  port 
awaiting  vessel  or  processor 
reassignment. 

(x)  Communications  with  the 
Observer  Program  Office.  An  observer 
provider  must  provide  all  of  the 
following  information  to  the  Observer 
Program  Office  by  electronic 
transmission  (e-mail),  fax,  or  other 
method  specified  by  NMFS. 

(A)  Observer  training  and  briefing. 
Observer  training  and  briefing 
registration  materials.  This  information 
must  be  submitted  to  the  Observer 
Program  Office  at  least  5  working  days 
prior  to  the  beginning  of  a  scheduled 
observer  certification  training  or  briefing 
session.  Registration  materials  consist  of 
the  following: 

(1)  Observer  training  registration, 
including: 

(i)  Date  of  requested  training; 

[ii)  A  list  of  oDserver  candidates.  The 
list  must  include  each  candidate's  full 
name  (i.e.,  first,  middle  and  last  names], 
date  of  birth,  and  sex; 

[Hi]  A  copy  of  each  candidate's 
academic  transcripts  and  resume;  and 

(iv)  A  statement  signed  by  the 
candidate  under  penalty  of  perjury 
which  discloses  the  candidate's 
criminal  convictions. 

(2)  Observer  briefing  registration, 
including: 

(/)  Date  and  type  of  requested  briefing 
session  cmd  briefing  location;  and 

(ii)  List  of  observers  to  attend  the 
briefing  session.  Each  observer's  full 
name  (first,  middle,  and  last  names] 
must  be  included. 

(B)  Projected  observer  assignments. 
Prior  to  the  observer  or  observer 
candidate's  completion  of  the  training 
or  briefing  session,  the  observer   " 
provider  must  submit  to  the  Observer 
Program  Office  a  statement  of  projected 
observer  assignments  that  include  the 
observer's  name;  vessel,  shoreside 
processor,  or  stationary  floating 
processor  assignment,  gear  type,  and 
vessel/processor  code;  port  of 
embarkation;  target  species;  and  area  of 
fishing. 

(C)  Physical  examination.  A  signed 
and  dated  statement  from  a  licensed 
physician  that  he  or  she  has  physically 
examined  an  observer  or  observer 
candidate.  The  statement  must  confirm 
that,  based  on  that  physical 


examination,  the  observer  or  observer 
candidate  does  not  have  any  health 
problems  or  conditions  that  would 
jeopardize  that  individual's  safety  or  the 
safety  of  others  while  deployed,  or 
prevent  the  observer  or  observer 
candidate  from  performing  his  or  her 
duties  satisfactorily.  The  statement  must 
declare  that,  prior  to  the  examination, 
the  physician  was  made  aware  of  the 
duties  of  the  observer  and  the 
dangerous,  remote,  and  rigorous  nature 
of  the  work  by  reading  the  NMFS- 
prepared  pamphlet,  provided  to  the 
candidate  by  the  observer  provider  as 
specified  in  paragraph  (i](2](i)(B](])  of 
this  section.  The  physician's  statement 
must  be  submitted  to  the  Observer 
Program  Office  prior  to  certification  of 
an  observer.  The  physical  exam  must 
have  occurred  during  the  12  months 
prior  to  the  observer's  or  observer 
candidate's  deplojmient.  The 
physician's  statement  will  expire  12 
months  after  the  physical  exam 
occurred.  A  new  physical  exam  must  be 
performed,  and  accompanying 
statement  submitted,  prior  to  any 
deployment  occurring  after  the 
expiration  of  the  statement. 

(D)  Observer  deployment/logistics 
reports.  A  deployment/logistics  report 
must  be  submitted  by  Wednesday,  4:30 
pm,  Pacific  local  time,  of  each  week 
with  regard  to  each  deployed  observer 
deployed  by  the  observer  provider 
diuing  that  week.  The  deployment/ 
logistics  report  must  include  the 
observer's  name,  cruise  number,  current 
vessel,  shoreside  processor,  or 
stationary  floating  processor  assignment 
and  vessel/processor  code,  embarkation 
date,  and  estimated  or  actual 
disembarkation  dates.  If  the  observer  is 
currently  not  assigned  to  a  vessel, 
shoreside  processor,  or  stationary 
floating  processor,  the  observer's 
location  must  be  included  in  the  report. 

{E]  Observer  debriefing  registration. 
The  observer  provider  must  contact  the 
Observer  Program  within  5  days  after 
the  completion  of  an  observer's 
deplojmient  to  schedule  a  date,  time  and 
location  for  debriefing.  Observer 
debriefing  registration  information  must 
be  provided  at  the  time  of  debriefing 
scheduling  and  must  include  the 
observer's  name,  cruise  number,  vessel, 
or  shoreside  or  stationary  floating 
processor  assignment  name(s]  and 
code(s],  and  requested  debriefing  date. 

(F]  Certificates  of  Insurance.  Copies  of 
"certificates  of  insurance",  that  name 
the  NMFS  Observer  Program  leader  as 
the  "certificate  holder",  shall  be 
submitted  to  the  Observer  Program 
Office  by  February  1  of  each  year.  The 
certificates  of  insurance  shall  verify  the 
following  coverage  provisions  and  state 
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that  the  insurance  company  will  notify 
the  certificate  holder  if  insurance 
coverage  is  changed  or  canceled. 

(1)  Maritime  Liability  to  cover 
"seamen's"  claims  under  the  Merchant 
Marine  Act  (Jonies  Act)  and  General 
Maritime  Law  ($1  million  minimum). 

(2)  Coverage  under  the  U.S.  Longshore 
and  Harbor  Workers'  Compensation  Act 
($1  million  minimiun). 

(3)  States  Worker's  Compensation  as 
required. 

(4)  Commercial  General  Liability. 
(G)  Copies  of  contracts  with  observer 

providers  and  observers.  Observer 
providers  must  submit  to  the  Observer 
Program  Office  a  completed  and 
imaltered  copy  of  each  type  of  signed 
and  valid  contract  (including  all 
attachments,  appendices,  addendums, 
and  exhibits  incorporated  into  the 
contract)  between  the  observer  provider 
and  those  entities  reqiuring  observer 
services  under  paragraphs  (c)  and  (d)  of 
this  section.  Observer  providers  must 
also  submit  to  the  Observer  Program 
Office  upon  request,  a  completed  and 
unaltered  copy  of  the  ciurent  or  most 
recent  signed  and  valid  contract 
(including  all  attachments,  appendices, 
addendums,  and  exhibits  incorporated 
into  the  contract  and  any  agreements  or 
policies  with  regard  to  observer 
compensation  or  salary  levels)  between 
the  observer  provider  and  the  particular 
entity  identified  by  the  Observer 
Program  or  with  specific  observers.  Said 
copies  must  be  submitted  to  the 
Observer  Program  Office  via  fax  or  mail 
within  5  business  days  of  the  request  for 
the  contract  at  the  address  or  fax 
niunber  listed  in  paragraph  (e)(3)  of  this 
section.  Signed  and  valid  contracts 
include  the  contracts  an  observer 
provider  has  with: 

[1]  Vessels  required  to  have  observer 
coverage  as  specified  at  paragraphs 
(c)(l](i)  and  (iv)  of  this  section; 

(2)  Vessels  required  to  have  observer 
coverage  as  specified  at  paragraphs 
{c)(l)(ii),  (v),  and  (vii)  of 

this  section; 

(3)  Shoreside  processors  or  stationary 
floating  processors  required  to  have 
observer  coverage  as  specified  at 
paragraph  (d)(1)  of  this  section; 

(4)  Shoreside  processors  or  stationary 
floating  processors  required  to  have 
observer  coverage  as  specified  at 
paragraph  (d)(2)  of  this  section;  and 

(5)  Observers. 

(H)  Change  in  observer  provider 
management  and  coiitact  information. 
An  observer  provider  must  submit 
notification  of  any  change  to  the 
information  submitted  on  the  provider's 
permit  application  under  paragraph 
(i)(l)(ii)(A)  or  (B)  of  this  section.  Within 
30  days  of  the  effective  date  of  such 


change,  this  information  must  be 
submitted  by  fax  or  mail  to  the  Observer 
Program  Office  at  the  address  listed  in 
paragraph  (e)(3)  of  this  section. 

(I)  Reports  of  the  following  must  be 
submitted  in  writing  to  the  Observer 
Program  Office  by  the  observer  provider 
via  fax  or  email  address  designated  by 
the  Observer  Program  Office  within  24 
hours  after  the  observer  provider 
becomes  aware  of  the  information: 

(1)  Any  information  regarding 
possible  observer  harassment; 

(2)  Any  information  regarding  any 
action  prohibited  under  §  679.7(g)  or 
§600.725(o),  (t)and(u); 

(3)  Any  concerns  about  vessel  safety 
or  marine  casualty  under  46  CFR  4.05- 
1  (a)(1)  through  (7),  or  processor  safety; 

(4)  Any  observer  illness  or  injvuy  that 
prevents  the  observer  from  completing 
any  of  his  or  her  duties  described  in  the 
observer  manual;  and 

(5)  Any  information,  allegations  or 
reports  regarding  observer  conflict  of 
interest  or  breach  of  the  standards  of 
behavior  described  at  {h)(2)(i)  or  (ii)  of 
this  section. 

(xi)  Replacement  of  lost  or  damaged 
gear.  An  observer  provider  must  replace 
all  lost  or  damaged  gear  and  equipment 
issued  by  NMFS  to  an  observer  under 
contract  to  that  provider.  All 
replacements  must  be  in  accordance 
with  requirements  and  procedures 
identified  in  writing  by  the  Observer 
Program  Office. 

(3)  Limitations  on  conflict'of  interest. 
Observer  providers: 

(i)  Must  not  have  a  direct  financial 
interest,  other  than  the  provision  of 
observer  services,  in  a  North  Pacific 
fishery  managed  under  an  FMP  for  the 
waters  off  the  coast  of  Alaska,  including, 
but  not  limited  to, 

(A)  Any  ownOTship,  mortgage  holder, 
or  other  secured  interest  in  a  vessel, 
shoreside  or  floating  stationary 
processor  facility  involved  in  the 
catching,  taking,  harvesting  or 
processing  of  fish, 

(B)  Any  business  involved  with 
selling  supplies  or  services  to  any 
vessel,  shoreside  or  floating  stationary 
processing  facility  participating  in  a 
fishery  managed  pursuant  to  an  FMP  in 
the  waters  off  the  coast  of  Alaska,  or 

(C)  Any  business  involved  with 
purchasing  raw  or  processed  products 
from  any  vessel,  shoreside  or  floating 
stationary  processing  facilities 
participating  in  a  fishery  managed 
pursuant  to  an  FMP  in  the  waters  off  the 
coast  of  Alaska. 

(ii)  Must  assign  observers  without 
regard  to  any  preference  by 
representatives  of  vessels,  shoreside 
processors,  or  floating  stationary 


processors  other  than  when  an  observer 
will  be  deployed. 

(iii)  Must  not  solicit  or  accept, 
directly  or  indirectly,  any  gratuity,  gift, 
favor,  entertaiimiient,  loan,  or  anything 
of  monetary  value  from  anyone  who 
conducts  activities  that  are  regulated  by 
NMFS,  or  who  has  interests  that  may  be 
substantially  affected  by  the 
performance  or  nonperformance  of  the 
official  duties  of  observer  providers. 

(j)  Observer  certification  and 
responsibilities--(\)  Observer 
Certification-(i)  Applicability.  Observer 
certification  authorizes  an  individual  to 
fulfill  duties  as  specified  in  writing  by 
the  NMFS  Observer  Program  Office 
while  under  the  employ  of  a  NMFS- 
permitted  observer  provider  and 
according  to  certification  endorsements 
as  designated  under  paragraph  (j)(l](v] 
of  this  section. 

(ii)  Observer  certification  official.  The 
Regional  Administrator  will  designate  a 
NMFS  observer  certification  official 
who  will  make  decisions  for  the 
Observer  Program  Office  on  whether  to 
issue  or  deny  observer  certification. 

(iii)  Certification  requirements.  (A) 
Existing  Observers.  Observers  who 
completed  sampling  activities  between 
June  30,  2001,  and  December  31,  2002. 
and  have  not  had  his  or  her  certification 
revoked  during  or  after  that  time  period, 
will  be  considered  to  have  met 
certification  requirements  under  this 
section.  These  observers  will  be  issued 
a  new  certification  prior  to  their  first 
deployment  after  December  31,  2002. 

(B)  New  Observers.  NMFS  will  certify 
individuals  who: 

(1)  Are  employed  by  a  permitted 
observer  provider  company  at  the  time 
of  the  issuance  of  the  certification; 

(2)  Have  provided,  through  their 
observer  provider,: 

(i)  Information  identified  by  NMFS  at 
paragraphs  (i)(2)(x)(A)(  2 )(///)  and  (iv)  of 
this  section  and  in  writing  from  the 
Observer  Program;  and 

(ii)  Information  identified  by  NMFS  at 
paragraph  (i)(2)(x)(C)  of  this  section 
regarding  the  observer  candidate's 
health  and  physical  fitness  for  the  job; 

(3)  Meets  all  education  and  health 
standards  as  specified  in  paragraphs 
(i)(2)(i)(A)  and  (i)(2)(x){C)  of  this 
section,  respectively; 

(4)  Has  successfully  completed  a 
NMFS-approved  training  as  prescribed 
by  the  Observer  Program. 

(i)  Successful  completion  of  training 
by  an  observer  applicant  consists  of 
meeting  all  attendance  and  conduct 
standards  issued  in  writing  at  the  start 
of  training;  meeting  all  performance 
standards  issued  in  writing  at  the  start 
of  training  for  assignments,  tests,  and 
other  evaluation  tools;  and  completing 
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all  other  training  requirements 
established  by  the  Observer  Program. 

[ii)  If  a  candidate  fails  training,  he  or 
she  will  be  notified  in  writing  on  or 
before  the  last  day  of  training.  The 
notification  will  indicate:  the  reasons 
the  candidate  failed  the  training; 
whether  the  candidate  can  retake  the 
training,  and  under  what  conditions,  or; 
whether  the  candidate  will  not  be 
allowed  to  retake  the  training.  If  a 
determination  is  made  that  the 
candidate  may  not  pursue  further 
training,  notification  will  be  in  the  form 
of  an  IAD  denying  certification,  as 
specified  under  paragraph  (jKl){iv)(A)  of 
this  section. 

(5)  Have  not  been  decertified  under 
paragraph  (j)(3)  of  this  section. 

(iv)  Agency  determinations  on 
observer  certification— [A)  Denial  of  a 
certification.  The  NMFS  observer 
certification  official  will  issue  a  written 
IAD  denying  observer  certification  when 
the  observer  certification  official 
determines  that  a  candidate  has 
unresolvable  deficiencies  in  meeting  the 
requirements  for  certification  as 
specified  in  paragraph  (j)(l)(iii)  of  this 
section.  The  LAD  will  identify  the 
reasons  certification  was  denied  and 
what  requirements  were  deficient. 

(B)  Appeals.  A  candidate  who 
receives  an  IAD  that  denies  his  or  her 
certification  may  appeal  pursuant  to 

§  679,43  of  this  part.  A  candidate  who 
appeals  the  IAD  will  not  be  issued  an 
interim  observer  certification.  A 
candidate  who  appeals  an  IAD  will  not 
receive  a  certification  unless  the  final 
resolution  of  that  appeal  is  in  the 
candidate's  favor. 

(C)  Issuance  of  an  observer 
certification.  An  observer  certification 
will  be  issued  upon  determination  by 
the  observer  certification  official  that 
the  candidate  has  successfully  met  all 
requirements  for  certification  as 
specified  in  paragraph  (jKl)(iii)  of  this 
section. 

(v)  Endorsements.  The  following 
endorsements  must  be  obtained,  in 
addition  to  observer  certification,  in 
order  for  an  observer  to  deploy  as 
indicated. 

(A)  Certification  training 
endorsement.  A  certification  training 
endorsement  signifies  the  successful 
completion  of  the  training  course 
required  to  obtain  observer  certification. 
This  endorsement  is  required  for  any 
deployment  as  an  observer  in  the  Bering 
Sea  and  Aleutian  Islands  groundfish 
fisheries  and  the  Gulf  of  Alaska 
groundfish  fisheries  and  will  be  granted 
with  the  initial  issuance  of  an  observer 
certification.  This  endorsement  expires 
when  the  observer  has  not  been 
deployed  and  performed  sampling 


duties  as  required  by  the  Observer 
Program  Office  for  a  period  of  time, 
specified  by  the  Observer  Program,  after 
his  or  her  most  recent  debriefing. 
Renewal  can  be  obtained  by  the 
observer  successfully  completing 
certification  training  once  more. 
Observers  will  be  notified  of  any 
changes  to  the  endorsement  expiration 
period  prior  to  that  change  taking  place. 
Observers  who  have  been  issued 
certificates  under  paragraph  (j)(l){iii)(A) 
of  this  section  will  be  issued  a  new 
certification  training  endorsement  upon 
issuance  of  their  observer  certification 
prior  to  their  first  deployment  after 
December  31.  2002. 

(B)  Annual  general  endorsements. 
Each  observer  must  obtain  an  annual 
general  endorsement  to  their 
certification  prior  to  his  or  her  first 
deployment  within  any  calendar  year 
subsequent  to  a  year  in  which  a 
certification  training  endorsement  is 
obtained.  To  obtain  an  annual  general 
endorsement,  an  observer  must 
successfully  complete  the  aimual 
briefing,  as  specified  by  the  Observer 
Program.  All  briefing  attendance, 
performance,  and  conduct  standards 
required  by  the  Observer  Program  must 
be  met. 

(C)  Deployment  endorsements.  Each 
observer  who  has  completed  an  initial 
deployment  after  certification  or  aimual 
briefing  must  receive  a  deployment 
endorsement  to  their  certification  prior 
to  any  subsequent  deployments  for  the 
remainder  of  that  year.  An  observer  may 
obtain  a  deployment  endorsement  by 
successfully  completing  all  pre-cruise 
briefing  requirements.  The  type  of 
briefing  the  observer  must  attend  and 
successfully  complete  will  be  specified 
in  writing  by  the  Observer  Program 
during  the  observer's  most  recent 
debriefing. 

(D)  Level  2  endorsements.  A  certified 
observer  may  obtain  a  Level  2 
endorsement  to  their  certification.  A 
Level  2  endorsement  is  required  for 
purposes  of  performing  observer  duties 
aboard  vessels  or  stationary  floating 
processors  or  at  shoreside  processors 
participating  in  the  CDQ  or  AFA 
fisheries  as  prescribed  in  paragraphs  (c) 
and  (d)  of  this  section.  A  Level  2 
endorsement  to  an  observer's 
certification  may  be  obtained  by 
meeting  the  following  requirements: 

( i )  Be  a  prior  observer  in  the 
groundfish  fisheries  off  Alaska  who  has 
completed  at  least  60  days  of  observer 
data  collection; 

(2)  Receive  an  evaluation  by  NMFS 
for  his  or  her  most  recent  deployment 
that  indicated  that  the  observer's 
performance  met  Observer  Program 
expectations  for  that  deployment; 


[3)  Successfully  complete  a  NMFS- 
approved  Level  2  observer  training  as 
prescribed  by  the  Observer  Program; 
and 

(4)  Comply  with  all  of  the  other 
requirements  of  this  section. 

(E)  An  observer  who  has  achieved  a 
Level  2  endorsement  to  their  observer 
certification  as  specified  in  paragraph 
(j){l)(v)  (D)  of  this  section  may 
additionally  receive  a  Level  2  "lead" 
observer  endorsement  by  meeting  the 
following  requirements: 

(1)  A  Level  2  "lead"  observer  on  a 
catcher/processor  using  trawl  gear  or  a 
mothership  must  have  completed  two 
observer  cruises  (contracts)  and  sampled 
at  least  100  hauls  on  a  catcher/processor 
using  trawl  gear  or  on  a  mothership. 

[2]  A  Level  2  "lead"  observer  on  a 
catcher  vessel  using  trawl  gear  must 
have  completed  two  observer  cruises 
(contracts)  and  sampled  at  least  50  hauls 
on  a  catcher  vessel  using  trawl  gear. 

[3)  A  Level  2  "lead"  observer  on  a 
vessel  using  nontrawl  gear  must  have 
completed  two  observer  cruises 
(contracts)  of  at  least  10  days  each  and 
sampled  at  least  60  sets  on  a  vessel 
using  nontrawl  gear. 

(vi)  Expiration  of  a  certification.  The 
observer  certification  will  expire  on 
December  31,  2007. 

(2)  Standards  of  observer  conduct~(i) 
Limitations  on  conflict  of  interest.  (A) 
Observers: 

(1)  Must  not  have  a  direct  financial 
interest,  other  than  the  provision  of 
observer  services,  in  a  North  Pacific 
fishery  managed  pursuant  to  an  FMP  for 
the  waters  off  the  coast  of  Alaska, 
including,  but  not  limited  to, 

(/)  Any  ownership,  mortgage  bolder, 
or  other  secured  interest  in  a  vessel, 
shoreside  or  floating  stationary 
processor  facility  involved  in  the 
catching,  taking,  harvesting  or 
processing  of  fish, 

(ii)  Any  business  involved  with 
selling  supplies  or  services  to  any 
vessel,  shoreside  or  floating  stationary 
processing  facility  participating  in  a 
fishery  managed  pursuant  to  an  FMP  in 
the  waters  off  the  coast  of  Alaska,  or 

(Hi)  Any  business  involved  with 
purchasing  raw  or  processed  products 
from  any  vessel,  shoreside  or  floating 
stationary  processing  facilities 
participating  in  a  fishery  managed 
pursuant  to  an  FMP  in  die  waters  off  the 
coast  of  Alaska, 

(2)  May  not  solicit  or  accept,  directly 
or  indirecUy,  any  gratuity,  gift,  favor, 
entertainment,  loan,  or  anything  of 
monetary  value  from  anyone  who  either 
conducts  activities  that  are  regulated  by 
NMFS  or  has  interests  that  may  be 
substantially  affected  by  the 
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performance  or  nonperformance  of  the 
observers'  official  duties. 

(3)  May  not  serve  as  observers  on  any 
vessel  or  at  any  shoreside  or  floating 
stationary  processing  facility  owned  or 
operated  by  a  person  who  previously 
employed  the  observers. 

(4)  May  not  solicit  or  accept 
employment  as  a  crew  member  or  an 
employee  of  a  vessel,  shoreside 
processor,  or  stationary  floating 
processor  in  a  North  Pacific  fishery 
while  employed  by  an  observer 
provider. 

(B)  Provisions  for  remuneration  of 
observers  under  this  section  do  not 
constitute  a  conflict  of  interest. 

(ii)  Standards  of  Behavior.  Observers 
must  avoid  any  behavior  that  could 
adversely  affect  the  confidence  of  the 
public  in  the  integrity  of  the  Observer 
Program  or  of  the  government,  including 
but  not  limited  to  the  following: 

(A)  Observers  must  perform  their 
assigned  duties  as  described  in  the 
Observer  Manual  or  other  written 
instructions  from  the  Observer  Program 
Office. 

(B)  Observers  must  accurately  record 
their  sampling  data,  write  complete 
reports,  and  report  accurately  any 
observations  of  suspected  violations  of 
regulations  relevant  to  conservation  of 
marine  resources  or  their  environment. 

(C)  Observers  must  not  disclose 
collected  data  and  observations  made  on 
board  the  vessel  or  in  the  processing 
facility  to  any  person  except  the  owner 
or  operator  of  the  observed  vessel  or 
processing  facility,  an  authorized 
officer,  or  NMFS. 

(D)  Observers  must  refrain  fi-om 
engaging  in  any  illegal  actions  or  any 
other  activities  that  would  reflect 
negatively  on  their  image  as 


professional  scientists,  on  other 
observers,  or  on  the  Obser\'er  Program 
as  a  whole.  This  includes,  but  is  not 
limited  to: 

(1)  Violating  the  drug  and  alcohol 
policy  established  by  and  available  from 
the  Observer  Program; 

(2)  Engaging  in  the  use,  possession,  or 
distribution  of  illegal  drugs;  or 

(3)  Engaging  in  physical  sexual 
contact  with  personnel  of  the  vessel  or 
processing  facility  to  which  the  observer 
is  assigned,  or  with  any  vessel  or 
processing  plant  personnel  who  may  be 
substantially  affected  by  the 
performance  or  non-performance  of  the 
observer's  official  duties. 

(3)  Suspension  and  Decertification--([] 
Suspension  and  decertification  review 
official.  The  Regional  Administrator 
will  establish  an  observer  suspension 
and  decertification  review  official(s), 
who  will  have  the  authority  to  review 
observer  certifications  and  issue  initial 
administrative  determinations  of 
observer  certification  suspension  and/or 
decertification. 

(ii)  Causes  for  suspension  or 
decertification.  The  suspension/ 
decertification  official  may  initiate 
suspension  or  decertification 
proceedings  against  an  observer: 

(A)  When  it  is  alleged  that  the 
observer  has  committed  any  acts  or 
omissions  of  any  of  the  following: 

(1)  Failed  to  satisfactorily  perform  the 
duties  of  observers  as  specified  in 
writing  by  the  NMFS  Observer  Program; 
or 

(2)  Failed  to  abide  by  the  standards  of 
conduct  for  observers  as  prescribed 
under  paragraph  (j)(2)  of  this  section; 

(B)  Upon  conviction  of  a  crime  or 
upon  entry  of  a  civil  judgement  for: 


(1)  Commission  of  fraud  or  other 
violation  in  connection  with  obtaining 
or  attempting  to  obtain  certification,  or 
in  performing  the  duties  as  specified  in 
writing  by  the  NMFS  Observer  Program; 

(2)  Commission  of  embezzlement, 
theft,  forger>',  bribery',  falsification  or 
destruction  of  records,  making  false 
statements,  or  receiving  stolen  property; 

(3)  Commission  of  any  other  offense 
indicating  a  lack  of  integrity  or  honesty 
that  seriously  and  directly  affects  the 
fitness  of  observers. 

(iii)  Issuance  of  initial  administrative 
determination.  Upon  determination  that 
suspension  or  decertification  is 
warranted  under  paragraph  (i)(3)(ii)  of 
this  section,  the  suspension/ 
decertification  official  will  issue  a 
written  IAD  to  the  observer  via  certified 
mail  at  the  observer's  most  current 
address  provided  to  NMFS  under 
§  679.43(e).  The  IAD  will  identif\- 
whether  a  certification  is  suspended  or 
revoked  and  will  identify-  the  specific 
reasons  for  the  action  taken.  If  the  IAD 
issues  a  suspension  for  an  obser\'er 
certification,  the  terms  of  the 
suspension  will  be  specified. 
Suspension  or  decertification  is 
effective  immediately  as  of  the  date  of 
issuance,  unless  the  suspension/ 
decertification  official  notes  a 
compelling  reason  for  maintaining 
certification  for  a  specified  period  and 
under  specified  conditions. 

(iv)  Appeals.  A  certified  observer  who 
receives  an  IAD  that  suspends  or 
revokes  his  or  her  observer  certification 
may  appeal  pursuant  to  §679.43. 
***** 
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^ 


Acceleration  of  Periodic  Report  Filing 
Dates  and  Disclosure  Concerning  Web 
Site  Access  to  Reports 

agency:  Securities  and  Exchange 

Commission. 

ACTION:  Final  rule. 

SUMMARY:  We  are  adopting  amendments 
to  our  rules  and  forms  to  accelerate  the 
.filing  of  quarterly  and  annual  reports 
imder  the  Securities  Exchange  Act  of 
1934  by  domestic  reporting  companies 
that  have  a  public  float  of  at  least  $75 
million,  that  have  been  subject  to  the 
Exchange  Act's  reporting  requirements 
for  at  least  12  calendar  months  and  that 
previously  have  filed  at  least  one  annual 
report.  The  chsmges  for  these 
accelerated  filers  will  be  phased-in  over 
three  years.  The  annual  report  deadline 
will  remain  90  days  for  year  one  and 
change  ft-om  90  days  to  75  days  for  year 
two  and  from  75  days  to  60  days  for  year 
three  and  thereafter.  The  quarterly 
report  deadline  will  remain  45  days  for 
year  one  andphange  from  45  days  to  40 
days  for  year  two  and  from  40  days  to 
35  days  for  year  three  and  thereafter. 
The  phase-in  period  will  begin  for 
accelerated  filers  with  fiscal  years 
ending  on  or  after  December  15,  2002. 
We  also  are  adopting  amendments  to 
require  accelerated  filers  to  disclose  in 
their  annual  reports  where  investors  can 
obtain  access  to  their  filings,  including 
whether  the  company  provides  access  to 
its  Forms  10-K,  10-Q  and  &-K  reports 
on  its  Internet  website,  free  of  charge,  as 
soon  as  reasonably  practicable  after 
those  reports  are  electronically  filed 
with  or  furnished  to  the  Commission. 
DATES:  Effective  Date:  November  15, 
2002.  Compliance  Dates:  The  phase-in 
period  for  accelerated  deadlines  of 
quarterly  and  annual  reports  will  begin 
for  reports  filed  by  companies  that  meet 
the  definition  of  "accelerated  filer"  as  of 
the  end  of  their  first  fiscal  year  ending 
on  or  after  December  15,  2002.  These 
accelerated  filers  must  comply  with  the 
new  disclosure  requirements  concerning 
website  access  to  reports  for  their 
annual  reports  on  Form  10-K  to  be  filed 
for  fiscal  years  ending  on  or  after 
December  15,  2002.  Registrants 
voluntarily  may  comply  with  the  new 
filing  deadlines  and  disclosure 
requirement  before  the  compliance 
dates. 


FOR  FURTHER  INFORMATION  CONTACT: 

Jeffrey  J.  Minton,  Special  Counsel,  or 
Elizabeth  M.  Murphy,  Chief,  Office  of 
Rulemaking,  at  (202)  942-2910,  Division 
of  Corporation  Finance,  U.S.  Securities 
and  Exchange  Commission,  450  Fifth 
Street,  NW.,  Washington,  DC  20549- 
0312. 

SUPPLEMENTARY  INFORMATION:  We  are 
adopting  amendments  to  Rules  3-01,  i 
3-09  2  and  3-12  3  of  Regulation  S-X"* 
and  Item  101  ^  of  Regulation  S-K^ 
under  the  Securities  Act  of  1933 
("Securities  Act"],''  Forms  lO-Q^  and 
10-K  3  under  the  Securities  Exchange 
Act  of  1934  ("Exchange  Act")  ^°  and 
Exchange  Act  Rules  12b-2,ii  13a-10i2 
and  15d-10.i3 
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V.  Consideration  of  Burden  on  Competition, 

and  Promotion  of  Efficiency, 
Competition  and  Capital  Formation 

VI.  Final  Regulatory  Flexibility  Analysis 

VII.  Update  to  Codification  of  Financial 
Reporting  Policies 

VIII.  Statutory  Authority  and  Text  of  Rule 
Amendments 

I.  Background  and  Overview  of  Rule 
Amendments 

A.  The  Exchange  Act  Reporting  System 

The  Exchange  Act  requires  public 
companies  to  make  information  publicly 
available  to  investors  on  an  ongoing 
basis  to  aid  in  their  investment  and 
voting  decisions.^^  Issuers  that  have 
been  subject  to  the  reporting 
requirements  for  a  certain  period  of  time 
also  can  incorporate  information  from 
their  Exchange  Act  reports  into  their 
registration  statements  under  the 
Securities  Act.  Investors  purchasing 
securities  in  public  offerings  therefore 
also  rely  on  Exchange  Act  disclosure. 

The  Commission's  rules  under  the 
Exchange  Act  now  require  disclosure  at 
quarterly  and  aimual  intervals,  with 
specified  significant  events  reported  on 
a  more  current  basis. '^  Specifically,  a 
domestic  issuer  subject  to  the  Exchange 


'*  See  Sections  13(a)  and  15(d)  of  the  Exchange 
Act  (15  U.S.C.  78m(a)  and  78o(d)l.  The  following 
types  of  companies  are  subject  to  the  obligation  to 
provide  information  to  the  secondary  markets 
through  reports  filed  with  the  Commission: 

A  company  that  has  registered  a  class  of  equity 
or  debt  securities  under  Section  12(b)  of  the 
Exchange  Act  [15  U.S.C.  78/(b)l  so  that  the 
securities  can  be  listed  and  traded  on  a  national 
securities  exchange; 

A  company  that  has  registered  a  class  of  equity 
securities  under  Section  12(g)(1)  of  the  Exchange 
Act  115  U.S.C.  78y(g)(l)l  and  Exchange  Act  Rule 
12g-l  (17  CFR  240.12g-ll  because  it  had  total 
assets  of  more  than  SIO  million  and  the  class  of 
equity  securities  is  held  by  more  than  500  record 
holders  as  of  the  last  day  of  the  company's  fiscal 
year  (and  cannot  rely  on  an  exemption  from  such 
registration): 

A  company  that  has  voluntarily  registered  a  class 
of  equity  securities  under  Section  12(g)  of  the 
Exchamge  Act; 

Under  Section  15(d)  of  the  Exchange  Act,  a 
company  that  has  filed  a  registration  statement 
under  the  Securities  Act  that  tjecame  effective  and 
has  not  met  the  thresholds  for  suspension  of  the 
reporting  requirements;  and 

Under  Exchange  Act  Rules  12g-3  and  15d-5  (17 
CFR  240.12g-3  and  240.15d-5l.  a  company  that  has 
succeeded  to  the  obligation  of  another  reporting 
company. 

"s  See.  for  example.  Exchange  Act  Rules  13a-l. 
13a-ll,  13a-13.  15d-l.  15d-ll  and  15d-13  [17 
CFR  240.13a-l,  13a-ll.  13a-13,  15d-l.  15d-ll  and 
15d-13|.  In  addition.  Section  409  of  the  Sarbanes- 
Oxlev  Act  of  2002  [Pub.  L.  107-204.  section  409. 
116  Stat.  745  (2002)1  added  Section  13(1)  of  the 
Exchange  Act  (17  U.S.C.  78m(l)l.  which  also 
requires  disclosure  on  a  rapid  and  current  basis  of 
such  additional  information  concerning  material 
changes  in  the  financial  condition  or  operations  of 
the  issuer  as  the  Commission  determines,  by  rule, 
is  necessary  or  useful  for  the  protection  of  investors 
and  in  the  public  interest. 
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Act  must,  among  other  obligations,  file 
the  following  reports:  ^^ 

•  An  annual  report  on  Form  10-K  (or 
Form  10-KSB  in  die  case  of  a  small 
business  issuer  '^)  no  later  than  90 
calendar  days  after  the  end  of  its  fiscal 
year;  '^ 

•  Quarterly  reports  on  Form  10-Q  (or 
Form  10-QSB  in  the  case  of  a  small 
business  issuer)  no  later  than  45 
calendar  days  after  the  end  of  the  first 
three  quarters  of  its  fiscal  year;  ^°  and 

•  Current  reports  on  Form  8-K  for  a 
number  of  specified  events  generally 
within  five  or  15  days  after  their 
occurrence.  20 


'6  Reporting  companies  that  are  foreign  private 
issuers,  as  defined  in  Exchange  Act  Rule  3b)— 4(c)  [17 
CFR  240.3b-4(c)l,  are  subject  to  different 
requirements  for  periodic  reports.  They  are  not 
required  to  file  quarterly  reports.  They  file  annual 
reports  on  Form  20-F  (17  CFR  249.220fl.  Instead  of 
current  reporting  on  Form  8-K,  foreign  issuers 
provide  reports  on  Form  6-K  (17  CFR  249.3061. 
Certain  Canadian  issuers  may  file  different  reports 
under  the  Multijurisdictional  Disclosure  System. 
Foreign  government  issuers,  as  defined  in  Exchange 
Act  Rule  3b— 4(c),  also  are  subject  to  different 
reporting  requirements.  They  file  annual  reports  on 
Form  18-K  [17  CFR  249.3181.  Foreign  private 
issuers  may  elect  to  file  the  forms  used  by  domestic 
reporting  companies.  If  they  do  so,  they  are  subject 
to  the  same  deadlines  as  domestic  companies. 

''The  teem  "small  business  issuer"  is  defined  in 
Exchange  Act  Rule  12b-2  as  a  U.S.  or  Canadian 
issuer  with  less  than  S25  million  in  revenues  and 
public  float  that  is  not  an  investment  company. 

'•Form  10-K  (and  Form  10-KSB  (17  CFR 
249.310bl)  provides  a  comprehensive  overview  of 
the  reporting  company  on  an  annual  basis.  The 
form  currently  consists  of  four  parts  (Form  10-KSB 
has  three  parts,  but  the  categories  of  required 
information  are  similar).  Part  I  requires  disclosure 
regarding  the  company's  business,  its  properties, 
legal  proceedings  and  matters  submitted  to  a 
security  holder  vote.  Part  11  requires  disclosure 
regarding  the  market  for  the  company's  common 
equity,  sales  of  unregistered  securities,  the  use  of 
proceeds  from  recent  sales  of  securities,  specified 
financial  statements  and  information, 
management's  discussion  and  analysis  of  financial 
condition  and  results  of  operations  and  quantitative 
and  qualitative  disclosure  about  market  risk.  Part  III 
requires  disclosure  regarding  the  company's 
directors  and  executive  officers,  executive 
compensation,  security  ownership  and  certain 
relationships  and  related  party  transactions.  Part  IV 
requires  disclosure  of  exhibits,  financial  statement 
schedules  and  a  list  of  current  reports  filed  on  Form 
8-K. 

'9Form  lO-Q  (and  Form  10-QSB  (17  CFR 
249.308b|)  currently  consists  of  two  parts.  Part  I 
requires  disclosure  of  specified  financial 
statements,  management's  discussion  and  analysis 
of  financial  condition  and  results  of  operations  and 
quantitative  and  qualitative  disclosure  about  market 
risk.  Part  II  requires  disclosure  regarding  legal 
proceedings,  changes  in  securities,  sales  of 
unregistered  securities,  the  use  of  proceeds  from 
recent  sales  of  securities,  defaults  on  senior 
securities,  exhibits  and  a  list  of  current  reports  filed 
on  Form  8-K. 

2°  17  CFR  249.308.  These  events  currently 
include  change  in  control  of  the  registrant,  the 
acquisition  or  disposition  of  a  significant  amount  of 
assets,  the  bankruptcy  or  receivership  of  the 
registrant,  changes  in  the  registrant's  certifying 
accountant,  the  resignation  of  a  member  of  the 
registrant's  board  of  directors  and  any  other  event 
that  the  registrant  deems  of  significance  to  security 


In  addition,  a  company  may  be  required 
to  file  transition  reports  on  Form  10-K 
or  10-KSB  or  Form  10-Q  or  10-QSB 
when  it  changes  its  fiscal  year.^' 

B.  Proposing  Release 

In  April  2002,  we  published  for 
comment  proposals  to  shorten  the  filing 
deadlines  of  quarterly  and  annual 
reports  for  many  companies  as  a  step  in 
modernizing  the  periodic  reporting 
system  and  improving  the  usefulness  of 
periodic  reports  to  investors. ^^  T^ie 
aimual  cind  quarterly  report  deadlines 
were  last  changed  32  years  ago.^^  We 
proposed  accelerating  the  deadline  for 
annual  reports  from  90  days  to  60  days 
after  the  end  of  the  company's  fiscal 
year  and  accelerating  the  deadline  for 
quarterly  reports  from  45  days  to  30 
days  after  the  end  of  the  company's  first 
three  fiscal  quarters.  These  proposals 
would  have  applied  to  companies  that 
met  the  definition  of  an  "accelerated 
filer"  as  of  the  end  of  their  first  fiscal 
year  ending  after  October  31,  2002.  We 
proposed  the  definition  of  an 
accelerated  filer  to  include  companies 
that  had  a  public  float  ^'^  of  at  least  $75 
million,  that  had  been  reporting  for  at 
least  12  months  and  that  previously  had 
filed  at  least  one  annual  report. 

We  also  proposed  to  require  a 
company  subject  to  these  accelerated 
filing  deadlines  to  disclose  in  its  annual 
report  on  Form  10-K  where  investors 
can  obtain  timely  access  to  company 
filings,  includirig  whether  the  company 
provides  access  to  its  Forms  10-K,  10- 
Q  and  8-K  reports  on  its  Internet 
website,  free  of  charge,  as  soon  as 
reasonably  practicable  after,  and  in  any 
event  on  the  same  day  as,  these  reports 


holders.  Item  7  of  Form  8-K  states  that  financial 
statements  and  related  pro  forma  financial 
information  required  to  be  included  on  Form  8— K 
when  a  company  acquires  a  business  may  be  filed 
with  the  initial  report  or  by  amendment  not  later 
than  60  days  after  the  date  that  the  initial  Form  8- 
K  to  report  the  acquisition  must  be  filed.  See  Item 
7(a)(3)  of  Form  8-K.  On  lune  17.  2002.  we  proposed 
adding  11  new  items  that  would  require  a  company 
to  file  Form  8-K.  moving  two  items  currently 
required  to  be  included  in  annual  and  quarterly 
reports  to  Form  8-K.  amending  several  existing 
Form  8-K  disclosure  items  and  shortening  the  filing 
deadline  for  most  items  to  two  business  days  after 
the  triggering  event.  See  Release  No.  33-8106  {|une 
17,2002)  [67  FR  42914). 

2'  See  Exchange  Act  Rules  13a-10  and  15d-10. 

"  See  Release  No.  33-6089:  34-45741  (Apr.  12. 
2002)  [67  FR  19896]  (the  'Proposing  Release"). 

"See  Release  No.  34-9000  (Oct.  21.  1970)  [35  FR 
16919]  and  Release  No.  34-9004  (Oct.  28.  1970)  [35 
FR  17537]. 

'*  Public  float  is  the  aggregate  market  value  of  a 
company's  outstanding  voting  and  non-voting 
common  equity  [i.e..  market  capitalization)  minus 
the  value  of  common  equity  held  by  affiliates  of  the 
company.  Public  float  also  is  one  of  the  key 
determinants  for  eligibility  for  short-form 
registration  under  the  Securities  Act  (Form  S-3  [17 
CFR  239.13]  and  Form  F-3  |17  CFR  239.33]). 


are  electronically  filed  with  or  furnished 
to  the  Commission.^''  Under  the 
proposals,  a  company  that  did  not 
provide  website  access  in  this  manner 
would  have  been  required  to  disclose 
why  it  did  not  do  so  and  where  else 
investors  could  access  these  filings 
electronically  immediately  upon  filing. 
The  company  also  would  be  required  to 
disclose  its  website  address,  if  it  has 
one. 

We  received  responses  to  our 
proposals  from  305  commenters.^f'  302 
commented  on  the  acceleration  of 
periodic  report  deadlines.  Generally, 
these  commenters  fell  into  two  groups. 
The  first  group  (20  commenters) 
represented  primarily  investors, 
institutional  investors  and  other  users  of 
company  reports  who  supported  the 
proposals  and  our  objective  to  provide 
investors  with  more  timely  access  to 
company  filings.  The  second  group  (282 
commenters)  represented  primarily 
companies,  business  associations,  law 
firms  and  accounting  firms  who 
opposed  the  extent  of  acceleration  and 
length  of  transition  period  proposed 
because,  in  their  view,  preparing  reports 
in  the  proposed  timeframes  would  be 
too  burdensome  and  could  result  in  less 
accurate  filings.  However,  many  offered 
alternatives  with  longer  transition 
periods  or  filing  deadlines  or  alternative 
measures  to  limit  the  number  of 
accelerated  filers.  Most  of  the  141 
commenters  expressing  a  view  on  the 
proposals  concerning  website  access 
supported  them,  although  some 
suggested  refinements. 

C.  Final  Rule  Amendments 

We  have  considered  the  commenters' 
views  and  have  modified  the  proposed 
amendments  to  reflect  these  comments. 
A  summary  of  the  final  rules  follows: 

1.  Phase-In  of  Accelerated  Deadlines 

Commenters  representing  investors, 
investor  groups  and  other  users  of 
financial  information  favored  receiving 
reports  within  a  shortened  timeframe. 
Most  of  the  commenters  who  objected  to 
the  proposals  believed  that  the 


-''Even  if  a  ronipanv  chooses  not  to  maki>  Its 
reports  available  on  its  website,  inxeslors  »lill 
would  be  able  to  access  information  about  thf 
company  through  our  EDCiAR  svsleni   .\  i ompany's 
posting  of  its  reports  on  its  website  is  not  a 
substitute  for  filing  documents  with  thf 
Commission.  EDG.^R  is  an  acronym  for  ihn 
Elet;tronit  Data  Ciathering.  .^nalysls  ami  Rptrji'val 
system. 

-'•'The  public  comments  we  rec:eived.  and  a 
summar%'  of  the  rommenis  prepared  bv  our  staff 
(the  "Comment  Summar\  ").  can  bp  reviewnil  in  <iut 
Public  Reference  Room  at  450  Fifth  Street.  NW  . 
Washington.  DC  20549.  in  File  No.  S7-08-02 
Public  comments  submitted  b\  ple<  troni(  mail  and 
the  Comment  Summary  also  are  available  on  our 
website.  n-M-vt.sec.gov 
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proposals  were  too  aggressive  in  terms 
of  the  extent  of  acceleration  and  the 
speed  with  which  we  expected 
companies  to  begin  complying  with 
accelerated  deadlines.  These 
commenters  offered  alternatives  to 
reduce  the  potential  costs  and  burden  to 
registrants  and  a  possible  inadvertent 
negative  impact  on  disclosure  quality. 
Also,  while  conunents  were  mixed,  the 
majority  of  commenters  addressing  the 
issue  believed  it  would  be  more  difficult 
to  accelerate  tiling  of  the  quarterly 
report  than  the  annual  report. 

As  we  stated  in  our  Proposing 
Release,  in  establishing  the  appropriate 
timeframes  for  filing  periodic  reports, 
we  must  balance  the  market's  need  for 
information  with  the  time  companies 
need  to  prepare  that  information 
without  undue  burden.  Accordingly,  in 
response  to  comments,  we  are  phasing- 
in  accelerated  deadlines  over  a  three 
year  period,  with  no  change  in 
deadlines  for  the  first  year  and  a  less 
extensive  ultimate  acceleration  of  the 
quarterly  report  deadline.  For 
companies  that  meet  our  revised 
definition  of  accelerated  filer  as  of  the 
end  of  their  first  fiscal  year  ending  on 
or  after  December  15,  2002,  the  annual 
report  deadline  will  remain  90  days  for 
year  one  and  will  then  be  reduced  1 5 
days  per  year  over  two  years  to  60  days. 
The  quarterly  report  deadline  for  these 
filers  will  remain  45  days  for  year  one 
and  will  then  be  reduced  five  days  per 
year  over  two  years  to  35  days.  We  also 
are  making  conforming  amendments  to 
transition  reports  filed  by  accelerated 
filers.  These  changes  are  summarized  in 
the  following  table: 


Form 

Form 

1 

10-K 

10-Q 

deadline 

deadline 

For  fiscal  years  ending 

(days 

(days 

on  or  after 

after 

after 

fiscal 

fiscal 

1 

year 

quarter 

1 

end) 

end) 

Decemt)er  15,  2002 

90 

45 

Decemtier  15,  2003 

75 

45 

Deceml)er15,  2004 

60 

40 

December  15.  2005 

60 

35 

2.  Definition  of  Accelerated  Filer 

Comments  were  mixed  on  the 
proposed  definition  of  accelerated  filer. 
Several  conmienters  believed  all  public 
companies  should  be  subject  to  the 
same  filing  deadlines,  regardless  of  a 
company's  size  or  experience  in 
preparing  filings.  Other  commenters 
agreed  with  the  notion  of  excluding 
smaller  companies  that  may  not  have 
the  necessary  resources  and 
infrastructure  to  report  on  an 
accelerated  basis.  Comments  also  were 


somewhat  mixed  on  the  proposed  use  of 
public  float  as  a  method  to  differentiate 
between  companies.  Several 
commenters  thought  the  $75  miUion 
public  float  threshold  was  too  low. 

After  evaluating  the  comments,  we  are 
adopting  the  proposals  substantially  as 
proposed  with  some  minor 
clarifications.  Under  the  final  rules, 
accelerated  deadlines  will  apply  to  a 
company  after  it  first  meets  the 
following  conditions  as  of  the  end  of  it 
fiscal  year: 

•  Its  conmion  equity  public  float  was 
$75  million  or  more  as  of  the  last 
business  day  of  its  most  recently 
completed  second  fiscal  quarter, 

•  The  company  has  been  subject  to 
the  reporting  requirements  of  Section 
13(a)  or  15(d)  of  the  Exchange  Act  for 

a  period  of  at  least  12  calendar  months; 

•  The  company  has  previously  filed 
at  least  one  annual  report  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act;  and 

•  The  company  is  not  eligible  to  use 
Forms  10-KSB  and  lO-QSB. 

While  we  agree  that  there  would  be 
benefits  from  accelerating  deadlines  for 
all  companies,  we  must  balance  the 
market's  need  for  information  with  the 
ability  of  companies  to  prepare  that 
information  without  undue  biu-den.  We 
are  adopting  the  reporting  history 
requirements  and  the  $75  million  public 
float  threshold  substantially  as 
proposed,  although  we  changed  the 
determination  date  for  the  public  float 
requirement  to  give  companies  more 
time  to  prepare  for  accelerated 
reporting.  We  believe  that  a  public  float 
test  serves  as  a  reasonable  measure  of 
size  and  market  interest.  A  one-year 
reporting  history  requirement  and  a  $75 
million  threshold  excludes  nearly  half 
of  all  publicly  traded  companies  from 
the  category  of  accelerated  filers.  These 
requirements  are  based  primarily  on  the 
current  eligibility  requirements  for 
short-form  registration  and  "shelf 
registration."  ^'^  Further,  we  believe  the 
adoption  of  a  three-year  phase-in  period 
for  accelerating  deadlines  and  a  less 
extensive  acceleration  of  the  quarterly 
report  deadline  militates  against  the 
need  to  raise  the  threshold. 

3.  Conforming  Amendments  for  Other 
Commission  Filings 

In  the  Proposing  Release,  we 
requested  comment  on  several  possible 
conforming  revisions  to  other 
Commission  rules  as  a  result  of  the 


proposals.  Based  on  the  responses  we 
received,  we  are  making  several 
conforming  amendments.  We  are 
adopting  amendments  to  Regulation  S- 
X  to  conform  the  timeliness 
requirements  for  the  inclusion  of 
financial  information  in  other 
Commission  filings,  such  as  Securities 
Act  and  Exchange  Act  registration 
statements  and  proxy  statements  and 
information  statements  mider  Section 
14  of  the  Exchange  Act.28  Under  the 
conforming  amendments,  financial 
information  included  in  these 
documents  still  will  be  required  to  be  at 
least  as  current  as  financial  information 
filed  imder  the  Exchange  Act.  However, 
in  response  to  the  concerns  of 
commenters,  separate  financial 
statements  of  subsidiaries  not 
consolidated  and  50%  or  less  ov>med 
persons  required  by  Rule  3-09  of 
Regulation  S-X  will  not  be  accelerated 
for  inclusion  in  a  company's  aimual 
report  on  Form  10-K  if  the  subsidiary  or 
50%  or  less  owned  person  is  not  an 
accelerated  filer.  Companies  will  be  able 
to  file  these  financial  statements  by 
amendment  within  the  existing  time 
periods.2^  We  also  are  adopting  as 
proposed  conforming  amendments  to 
maintain  an  extra  30  days  for  companies 
to  file  schedules  required  by  Article  12 
of  Regulation  S-X  so  as  an  amendment 
to  their  annual  report  on  Form  10-K,  if 
needed. 

As  proposed,  we  are  not  shortening 
the  period  of  time  companies  have  to 
file  their  definitive  proxy  or  information 
statements  to  allovv  the  incorporation  by 
reference  of  information  required  by 
Part  III  of  Form  10-K.  We  also  are  not 
making  conforming  revisions  to  the 
financial  statement  filing  requirements 
in  Rule  3-05  of  Regulation  S-X  ^^  and 
Item  7  of  Form  &-K  for  financial 
statements  of  businesses  acquired. 

4.  Disclosure  Concerning  Web  Site 
Access  to  Company  Reports 

The  vast  majority  of  commenters — 
representing  investors,  investor  groups, 
companies  and  professional 
associations — supported  the  proposals 
that  would  require  disclosure 
concerning  website  access  to  company 
reports.  Accordingly,  we  are  adopting 
the  disclosure  requirement  substantially 
as  proposed  with  minor  modifications. 
Since  the  Proposing  Release,  we  have 
arranged  for  real-time  access  to 
companies'  electronically  filed  periodic 
reports  through  our  Internet  website.^z 


•^"  "Shelf  registration"  is  the  commonly  used  terra 
for  delayed  offerings  under  Securities  Act  Rule  415 
|17  CFR  230.4151.  Rule  415  permits  offerings  to  be 
delayed  until  some  point  determined  by  the 
registrant  after  effectiveness  of  the  relevant 
registration  statement. 


«15U.S.C.  77n. 

2«See  revisions  to  17  CFR  210.3-(»(b). 

™  17  CFR  210.12-01  ef  s«j. 

"17  CFR  210.3-05. 

"See  Press  Release  No.  2002-75  (May  30.  2002). 
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Elimination  of  the  24-hour  delay  in 
accessing  EDGAR  reports  on  our  website 
substantially  facilitates  provision  by 
companies  of  free,  real-time  website 
access  to  their  reports  by  hyperlinking 
to  our  website.  We  also  have  eliminated 
two  of  the  proposed  disclosiu-e  elements 
to  minimize  the  amount  of  disclosure 
required. 

As  adopted,  the  amendments  require 
accelerated  filers  to  disclose  the 
following  in  their  annual  reports  on 
Form  10-K  begiiming  with  reports  for 
fiscal  years  ending  on  or  after  December 
15. 2002: 

•  The  company's  website  address,  if 
it  has  one; 

•  Whether  the  company  makes 
available  free  of  charge  on  or  through  its 
website,  if  it  has  one,  its  annual  report 
on  Form  10-K,  quarterly  reports  on 
Form  10-Q,  cvirrent  reports  on  Form  8- 
K,  and  all  amendments  to  those  reports 
as  soon  as  reasonably  practicable  after 
such  material  is  electronically  filed  with 
or  furnished  to  the  Commission; 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  the 
reasons  it  does  not  do  so  (including, 
where  applicable,  that  it  does  not  have 
an  Internet  website);  and 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  whether 
the  company  voluntarily  will  provide 
electronic  or  paper  copies  of  its  filings 
free  of  charge  upon  request. 

n.  Discussion  of  Amendments 

A.  Reporting  Deadlines  for  Annual  and 
Quarterly  Reports 

1.  Proposed  Rules 

The  proposed  rules  would  have 
shortened  the  filing  due  date  of  annual 
reports  from  90  days  to  60  days  after  the 
end  of  a  company's  fiscal  year  and  the 
filing  due  date  of  quarterly  reports  on 
Form  10-Q  from  45  days  to  30  days  after 
the  end  of  a  company's  first  three  fiscal 
quarters  for  companies  that  met  our 
proposed  definition  of  "accelerated 
filer."  33  We  proposed  similar 
conforming  amendments  for  transition 
reports  filed  on  Forms  10-K  and  10-Q 
by  an  accelerated  filer  when  it  changes 
its  fiscal  year. 

As  discussed  in  the  Proposing 
Release,  we  believe  that  periodic  reports 
contain  valuable  information  for 
investors.  While  quarterly  and  annual 
reports  at  present  generally  reflect 


"  As  mentioned  in  the  Proposing  Release,  the 
Commission  previously  had  requested  comment  as 
to  whether  it  should  shorten  the  due  dates  for 
quarterly  and  annual  reports  for  all  issuers.  See 
Release  No.  33-7606A  (Nov.  13.  1998)  [63  FR 
67174).  Comments  received  on  that  release  are 
available  through  out  Public  Reference  Room  under 
File  No.  S7-30-98. 


historical  information,  a  lengthy  delay 
before  that  information  becomes 
available  makes  the  information  less 
valuable  to  investors.  While  the  specific 
disclosure  required  in  periodic  reports 
has  evolved  over  the  past  30  years,  and 
the  integrated  disclosure  system  has 
placed  added  emphasis  on  Exchange 
Act  reporting,  the  basic  structure  and 
timeframes  that  were  established  in 
1970  remain  in  place  today. 

The  more  extensive  information  in 
periodic  reports  is  evaluated  by 
investors  and  particularly  analysts  and 
institutional  investors  as  a  baseline  for 
the  incremental  disclosures  made  by  a 
company.  These  reports  also  contain 
more  detailed  information  that  is 
essential  to  conduct  comparative 
analyses,  as  this  information  is  often  not 
contained  in  earnings  releases  or  other 
incremental  disclosures.  Moreover,  the 
information  in  Exchange  Act  reports, 
due  to  its  required  nature  and  the 
liability  to  which  it  is  subject,  provides 
a  verification  function  against  other 
statements  made  by  the  company  in 
press  releases  and  other  public 
annoimcements.  Investors  and  other 
users  of  the  reports  can  judge  previous 
informal  statements  by  the  company 
against  the  more  extensive  and 
mandated  disclosure  provided  in  the 
reports  that  have  been  reviewed  by 
independent  public  accountants  and 
other  advisors. 3"  Accelerating  the 
availability  of  this  information  will 
enable  this  verification  to  occur  at  an 
earlier  point  in  time.  Accelerating  the 
availability  of  these  reports  also  may 
increase  the  relevance  of  the  reports,  as 
the  timeliness  of  information  has 
considerable  value  to  investors  and  the 
markets. 

In  addition,  many  public  companies 
issue  press  releases  to  announce 
quarterly  and  annual  results  well  before 
they  file  their  reports  with  us.  These 
earnings  announcements  reflect  the 
importance  of  financial  information  and 
investors'  demand  for  it  at  the  earliest 
possible  time.  Assuming  that  companies 
are  collecting  and  evaluating 
information  before  they  issue  these 
announcements,  the  availability  of  this 
information  also  suggests  that  much  of 
the  process  involved  in  preparing  the 
financial  information  contained  in 
periodic  reports  is  substantially 
complete.  However,  these  earnings 
aimouncements  themselves  are 
generally  less  complete  in  their 
disclosure  than  quarterly  or  annual 


reports,  and  they  can  emphasize 
information  that  is  less  prominent  in 
quarterly  or  annual  reports.  ''•  Inve.stors 
often  must  wait  for  the  periodic  reports 
to  receive  financial  statements  and  the 
accompanying  notes  prepared  in 
accordance  with  generally  accepted 
accounting  principles,  management's 
discussion  and  analysis,  or  MD&A,  and 
other  vitally  important  financial 
disclosures.  These  additional 
disclosures  increase  transparency  for 
investors. 

In  establishing  the  appropriate 
timeframes  for  filing  periodic  reports, 
however,  we  must  balance  the  market's 
need  for  information  with  the  time 
companies  need  to  prepare  that 
information  without  undue  burden. 
Significant  technological  advances  over 
the  last  three  decades  have  both 
increased  the  market's  demand  for  more 
timely  corporate  disclosure  and  the 
ability  of  companies  to  capture,  process 
and  disseminate  this  information. 
However,  we  acknowledge  that,  while 
the  deadlines  for  filing  periodic  reports 
have  not  changed  in  over  30  years,  the 
disclosure  requirements  have  changed 
and  some  companies,  particularly  those 
with  widespread  operations,  face 
additional  complexities  in  today's 
environment.  Not  all  companies, 
particularly  small  and  unseasoned 
companies,  may  have  the  resources  and 
infrastructure  in  place  to  prepare  their 
reports  on  a  shorter  timeframe  without 
undue  burden  or  expense.  Our 
amendments  must  speed  the  flow  of 
information  to  investors  without 
sacrificing  accuracy  or  completeness  or 
imposing  undue  burden  and  expense  on 
registrants. 

2.  Comments  on  the  Proposal 

We  received  responses  from  302 
commenters  on  the  proposals  to 
accelerate  periodic  report  deadlines. 
Generally,  these  commenters  fell  into 
two  groups.  The  first  group  (20 
commenters)  represented  primarily 
investors,  institutional  investors  and 
financial  analysts  who  supported  the 
proposals  and  our  objective  to  provide 
investors  with  more  timely  access  to 
company  filings.  The  second  group  (282 
commenters)  represented  primarily 
companies,  business  associations,  law 
firms  and  accounting  firms  who 


^*  In  addition,  the  information  in  these  reports 
must  now  be  certified  by  the  principal  executive 
officer  and  principal  financial  officer  of  the 
company.  See  Sections  302  and  906  of  the 
Sarbanes-Oxley  Act  of  2002  |Pub.  L.  107-204, 
sections  302  aiid  906.  116  Stat.  745  |2002)j. 


'''See  Release  No.  33-8039  (Dec,  4.  2001)  |b6  FR 
63731],  In  addition.  .Seclipn  401(b)  of  the  Sarbanes- 
Oxley  Act  of  2002  IPub.  L.  107-204.  section  401(1)1 
116  .Stat,  745  (2002)1  directs  the  Commission  lu 
issue  final  rules  providing  that  pro  forma  finanrial 
information  included  in  any  periodic  or  other 
report,  or  in  any  public  disclosu.'e  or  press  or  other 
release,  shall  be  presented  in  a  manner  that 
reconciles  it  with  the  financial  condition  and 
results  of  operations  of  the  issuer  under  generally 
accepted  accounting  principles. 
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opposed  the  extent  of  acceleration  and 
triansition  period  proposed  because,  in 
their  view,  preparing  reports  in  the 
proposed  timeframes  would  be  too 
burdensome  and  could  result  in  less 
accurate  filings.  Most  of  these 
commenters  believed  that  any 
incremental  benefit  from  the  speed  and 
extent  of  acceleration  proposed  was 
insufficient  to  warrant  the  added 
burdens  on  registrants  and  the  risk  of 
diminished  disclosure  quality,  although 
these  commenters  generally  did  not 
analyze  the  benefits  from  the 
perspective  of  users  of  the  reports. 
Many  commenters  representing 
investors,  users  of  financial  information 
and  several  companies  believed  that 
shortening  deadlines  will  improve  the 
delivery  and  flow  of  reliable 
information  to  investors  and  capital 
markets  and  assist  in  the  efficient 
operation  of  the  markets. ^^  These 
commenters  emphasized  the  importance 
of  the  extensive  information  in  periodic 
reports  and  investors'  demand  for  it  at 
the  earliest  possible  time.^^  Several 
other  companies,  accounting  firms  and 
professional  associations  agreed  in 
concept  that  shortening  due  dates 
would  imjjrove  the  flow  of  information, 
but  believed  the  due  dates  should  reflect 
concerns  about  the  quality  of 
information  to  be  filed. ^s  A  few 
companies,  law  firms  and  business 
organizations,  however,  believed  that 
existing  deadlines  and  market  practices 
are  sufficient  to  satisfy  investors' 


needs. '^  These  commenters  did  not 
think  a  significant  benefit  woidd  result 
from  shortening  deadlines,  but  also 
generally  did  not  attempt  to  address  the 
question  of  possible  benefits  from  the 
perspective  of  users  of  the  reports. 

while  some  companies  commented 
that  they  could  or  already  comply  with 
the  proposal  without  undue  burden,*" 
the  group  that  objected  to  the  proposal 
raised  several  common  concerns  over 
the  extent  of  acceleration  and  transition 
period  proposed.  The  most  common 
concern  was  that  the  proposed 
deadlines  would  negatively  affect  the 
quality  and  accuracy  of  reports."' 
According  to  one  professional 
association,  two-thirds  of  its  survey 
respondents  expected  a  reduction  in  the 
precision  of  reported  information  under 
the  original  proposals.*^  Many 
commenters  thought  the  proposals  were 
contrary  to  other  initiatives  that  the 
Conmiission  has  undertaken  to  increase 
the  quantity  and  quality  of  company 
disclosure.  Many  believed  that  focusing 
on  and  improving  accuracy  and  quality 
should  be  the  objective,  not  speed. 

Another  common  concern  was  that 
the  proposed  deadlines  would  impair 
the  ability  of  management,  external 
auditors,  boards  of  directors  and 
especially  audit  committees  to 
scrutinize  and  review  filings  properly 
and  give  appropriate  consideration  to 
the  form,  substance  and  priority  of 
disclosures,  especially  MD&A 
disclosures  and  financial  statement 


3*  See.  for  example,  the  Letters  of  the  American 
Federal  of  Labor  and  Congress  of  Industrial 
Organizations  ("AFL-CKD");  Association  of 
Investment  Management  and  Research  ("AIMR"); 
AOL  Time  Warner  Inc.;  Adrienne  Randle  Bond; 
Corporate  Communications  Broadcast  Network. 
("CCBN");  Council  of  Institutional  Investors  ("CH"); 
Comcast  Corporation;  CSX  Corporation;  Delphi 
Corporation;  The  Dow  Chemical  Company;  EDGAR 
Online  Inc.;  Financial  Executives  Institute  ("FEI"); 
IMC  Global.  Inc.;  Maverick  Capital  Ltd.; 
McDonald's.  Inc.;  PepsiCo,  Inc.;  Pfizer  Inc.; 
Pharmacia  Corporation;  SBC  Communications  Inc.; 
Scott  H.  Schulke;  and  Teachers  Insurance  and 
Annuitj'  Association  of  America — College 
Retirement  and  Equities  Fund  ("TIAA-CREF").  In 
addition,  one  commenter  provided  the  results  of  an 
unpublished  study  that  argued  that  there  is 
statistically  reliable  evidence  of  an  investor 
response  to  periodic  reports.  See  the  Letter  of  Paul 
A.  Griffin. 

"  In  addition,  according  to  a  web-based  survey  on 
The  Motley  Fool's  website.  67%  of  the  1.391 
respondents  thought  that  faster  information  was 
important  to  them.  See  httpJ/www.foolcom/ 
Comcnunity/PolIingAllFooIs/poUingallfoolsview 
.asp?questiondate=5%2F9%2F2002 
■H2%3A45%3A29+PM. 

'•  See.  for  example,  the  Letters  of  the  American 
Electric  Power;  American  Institute  of  Certified 
Public  Accountants  ("AICPA");  BDO  Seidman.  LLP; 
The  Coca-Cola  Company;  Computer  Sciences 
Corporation;  Fidelity  Management  &  Research 
Company;  Investment  Company  Institute;  [.P. 
Morgan  Chase  &  Co.;  KPMG  LLP;  PG&E 
Corporation:  Sidley  Austin  Brown  &  Wood  LLP 
("Sidley  "):  and  Toys  R  Us.  Inc. 


footnotes.'*^  These  commenters  feared 
that  disclosures  could  be  reduced  or 
become  more  boilerplate  if  companies 
have  less  time  to  prepare  and  review 
them.  These  commenters  believed  that 
accelerating  deadlines  in  the  manner 
proposed  would  also  imdermine  the 
governance  and  review  mechanisms  that 
have  been  put  in  place  to  ensure  quality. 
We  have  separately  proposed  and  the 
Sarbanes-Oxley  Act  of  2002  establishes 
new  requirements  to  ensure  that 
procedures  are  in  place  to  ensure  that  a 
company  is  able  to  collect,  process  and 
disclose  the  information  required  in  its 
periodic  reports  and  for  senior  officers 
to  certify  the  accuracy  of  those  reports.** 

A  third  concern  was  that  advances  in 
technology  over  the  past  30  years  have 
been  largely  offset  by  increases  in 
accounting  and  disclosure 
requirements.*^  Business  operations 
have  also  become  increasingly  global 
and  complex,  further  complicating 
report  preparation.  These  commenters 
argued  that  technological  advances  that 
have  allowed  companies  to  generate 
earnings  results  quickly  in  an  earnings 
release  do  not  address  the  additional 
analysis  necessary  to  prepare  periodic 
reports.  Processes  and  systems  would 
need  to  be  changed  to  report  on  aii 
accelerated  basis. 

Commenters  objecting  to  the  original 
proposals  also  were  concerned  that 


"See,  for  example,  the  Letters  of  the  American 
Bar  Association  ("ABA");  AFLAC  Incorporated;  the 
Association  of  the  Bar  of  the  City  of  New  York 
("NYCBA  ");  BioReliance  Corporation;  Compass 
Bankshares,  Inc.;  Commercial  Federal  Corporation; 
Emerson  Electric  Co.;  Greenberg  Traurig,  P.A.: 
HealthSouth  Corporation;  Kellogg  Company; 
Kimball  International,  Inc.;  and  SCANA 
Corporation. 

*"  See,  for  example,  the  Letters  of  Delphi 
Corporation;  The  Dow  Chemical  Company; 
Microsoft  Corporation;  Siebel  Systems,  Inc.;  TIAA- 
CREF;  United  Technologies  Corporation;  and  V.  I. 
Technologies.  Inc. 

■"  See,  for  example,  the  Letters  of  the  ABA; 
American  Corporate  Counsel  Association 
("ACCA");  Association  of  Financial  Professionals 
("AFP");  American  Insurance  Association  ("AIA"); 
AICPA;  American  Society  of  Corporate  Secretaries 
( "ASCS  ■);  Ashland  Inc.;  AT&T  Corp.;  BDO 
Seidman.  LLP;  the  Business  Roundtable;  The  Chubb 
Corporation;  Deloitte  &  Touche  LLP;  Dell  Computer 
Corporation;  Ernst  &  Young  LLP;  Eli  Lilly  and 
Companv;  Financial  Institutions  Accounting 
Committee  ( "FIAC");  Grant  Thornton  LLP;  Joseph 
A.  Grundfest;  H&R  Block,  Inc.;  Halliburton 
Company;  HealthSouth  Corporation;  Kellogg 
Company;  KPMG  LLP;  Liberty  Media  Corporation; 
Merck  &  Co.,  Inc.;  New  York  State  Bar  Association 
( "NYSBA  ■):  NYCBA;  Papa  Johns  International. 
Inc.;  PepsiCo,  Inc.;  PricewaterhouseCoopers  LLP; 
Securities  Industry  Association  ("SIA");  Ronald  S. 
Stowell;  Sullivan  &  Cromwell;  SCANA  Corporation; 
Shearman  &  Sterling;  Sidley;  Sotheby's  Holdings, 
Inc.;  Washington  Mutual,  Inc.;  The  Williams 
Companies,  Inc.;  and  Kathryn  J.  Wilson. 

"  See  the  Letter  of  the  ASCS. 


•"  See,  for  example,  the  Letters  of  the  ABA; 
American  Counsel  of  Life  Insurers  ("ACU");  ACCA; 
AFP;  AICPA;  ASCS;  AT&T  Corp.;  BDO  Seidman. 
LLP;  The  Bank  of  New  York  Company,  Inc.;  The 
Chubb  Corporation;  The  Coca-Cola  Company; 
Comcast  Corporation;  Deloitte  &  Touche  LLP;  Ernst 
&  Young  LLP;  Eli  Lilly  and  Company;  FIAC;  Grant 
Thornton  LLP;  Greenberg  Traurig,  PA.;  Joseph  A. 
Grundfest;  HealthSouth  Corporation;  KPMG  LLP; 
Liberty  Media  Corporation;  Simon  M.  Lome; 
Marathon  Oil  Corporation;  Merck  &  Co.,  Inc.; 
McGuireWoods  LLP;  NYCBA;  NYSBA;  Papa  John's 
International.  Inc.;  PepsiCo,  Inc.;  PG&E  Corporation; 
Pharmacia  Corporation;  PricewaterhouseCoopers 
LLP;  Reed  Smith  LLP;  Sullivan  &  Cromwell; 
SCANA  Corporation;  Shearman  &  Sterling;  SIA; 
Sidley;  Sotheby's  Holdings,  Inc.;  Washington 
Mutual,  Inc.;  and  The  Williams  Companies,  Inc. 

**  See  Release  No.  34-46079  (June  14.  2002)  [67 
FR  41877);  Release  No,  34-46300  (Aug.  2,  2002)  (87 
FR  51508);  Release  No.  33-8124  (Aug.  29,  2002); 
and  Sections  302,  404  and  906  of  the  Sarbanes- 
Oxley  Act  of  2002  (Pub.  L.  No.  107-204,  §§  302,  404 
and  906, 116  Stat.  745  (2002)). 

«5See,  for  example,  the  Letters  of  the  ABA;  ACU; 
ACCA;  AICPA;  ASCS;  AT&T  Corp.;  BDO  Seidman, 
LLP;  The  Bank  of  New  York  Company,  Inc.;  the 
Business  Roundtable;  The  Coca-Cola  Company; 
Comcast  Corporation;  Deloitte  &  Touche  LLP;  Ernst 
&  Young  LLP;  Eli  Lilly  and  Company;  FIAC;  Grant 
Thornton  LLP;  Greenberg  Traurig,  P.A.;  Joseph  A. 
Grundfest;  H&R  Block.  Inc.;  HealthSouth 
Corporation;  Institute  of  Management  Accountants; 
KPMG  LLP;  Liberty  Media  Corporation:  Helen  W. 
Melman;  NYCBA;  NYSBA:  Papa  John's 
International,  Inc.;  PepsiCo,  Inc.:  PG&E  Corporation; 
PricewaterhouseCoopers  LLP;  Sullivan  &  Cromwell: 
SBC  Communications  Inc.:  SIA;  Sidley;  The 
Southern  Company;  Sun  Trust  Banks,  Inc.; 
Washington  Mutual,  Inc;  and  The  Williams 
Companies,  Inc. 
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companies  would  face  an  increased 
burden  in  preparing  reports,  particularly 
with  respect  to  increased  costs  and 
audit  fees.  While  a  few  commenters 
believed  that  the  original  proposals 
would  not  have  a  significant  adverse 
effect  on  the  cost  of  preparing  reports,** 
most  who  addressed  the  subject 
mentioned  that  the  original  proposals 
would  result  in  increased  costs.*^  Many 
commenters  outlined  their  process  of 
preparing  reports  to  demonstrate  the 
difficulties  of  accelerating  the  process.*" 
Several  commenters  provided  detailed 
timelines.  The  particular  steps  and 
timing  varied  depending  on  the 
individual  company,  and  not  all 
companies  appear  to  be  at  the  same 
level  of  technological  sophistication  and 
staffing  for  preparing  reports.  Two 
professional  associations  noted  that 
there  are  no  current  best  practices  for 
preparing  reports.*^  As  a  result,  the  few 
cost  estimates  received  varied  widely, 
and  many  commenters  were  unable  to 
provide  estimates.  One  company 
believed  it  was  not  possible  to  put  a 
dollar  value  on  such  costs,  as  it  depends 
on  the  quality  and  flexibility  of  each 
registrant's  present  systems,  processes 
and  staff.^o  According  to  one 
professional  association  that  surveyed 
its  members,  52%  of  its  survey 
respondents  reported  that  they  expected 
costs  to  increase  in  order  to  comply 
with  the  original  proposals.^^  Forty-five 
percent  of  respondents  indicated  they 
would  have  to  hire  additional  staff,  and 
27%  of  respondents  indicated  they 
would  have  to  buy  or  develop 
additional  systems.  Other  commenters 
were  concerned  that  the  original 
proposals  would  result  in  increased 
audit  fees,  particularly  for  companies 
with  a  calendar  fiscal  year-end,  given  a 
compression  in  the  amoimt  of  time 


«B  See,  for  example,  the  Letters  of  the  AFL-QO: 
AIMR;  Delphi  Corporation;  The  Dow  Chemical 
Company:  and  TIAA-CREF. 

"  See,  for  example,  the  Letters  of  the  ABA;  ACLI; 
AFP:  American  Bankers  Association;  The  Allstate 
Corporation:  Deloitte  &  Touche  LLP;  Dollar  Tree 
Stores,  Inc.:  Ernst  &  Young  LLP;  Halliburton 
Company:  HealthSouth  Corporation;  KPMG  LLP; 
National  Association  of  Real  Estate  Companies 
("NAREC");  National  Association  of  Real  Estate 
Investment  Trusts  ("NAREIT");  NYCBA; 
PricewaterhouseCoopers  LLP:  Southern  Union 
Company:  Ronald  S.  Stowell:  and  UnionBanCal 
Corporation. 

♦*  See,  for  example,  the  Letters  of  the  ACCA; 
ASCS:  BioReliance  Corporation;  Community  Health 
Systems,  Inc.;  Constellation  Energy  Group,  Inc.: 
Dean  Foods  Company;  HealthSouth  Corporation; 
Merrill  Lynch  &  Co.,  Inc.;  Nucor  Corporation; 
Technitrol,  Inc.;  Veritas  Software  Corporation:  and 
Zygo  Corporation. 

*^  See  the  Letters  of  the  ASCS  and  the  Business 
Roundtable. 

'°  See  the  Letter  of  American  Electric  Power. 

*'  See  the  Letter  of  the  ASCS. 


available  for  auditors  to  complete  their 
work  for  these  companies. 

Objecting  commenters  mentioned 
additional  concerns  over  the  original 
proposals,  such  as  an  increased  need  to 
use  estimates  to  prepare  reports  ^^  or  an 
increased  risk  of  amendments  or 
restatements  because  of  rushed 
preparation.^^  Several  commenters  were 
especially  concerned  about  accelerating 
deadlines  now  given  recent  events  with 
Arthur  Andersen  LLP.^*  While 
comments  were  mixed,  many 
commenters  said  that  while  most  audit 
and  review  work  is  substantially 
complete  before  the  earnings  release  or 
the  proposed  deadlines,  the  process  of 
preparing  reports,  including  the 
financial  statements  and  footnotes,  is 
not.55  However,  other  commenters 
noted  that  the  audit  and  review  process 
is  far  from  complete  by  the  time  a 
company  issues  an  earnings  release  and 
little,  if  any,  assurance  can  be  ascribed 
to  the  publicly  disclosed  results.^* 
While  some  commenters  prepare  their 
reports  concurrently  with  the  earnings 
release,  most  described  the  process  as  a 
series  of  sequential  steps  where  the 
company  first  closes  its  financial  books, 
then  prepares  and  releases  its  earnings 
release  and  then  turns  its  attention  to 
the  periodic  reports.  Some  companies 
would  need  to  revise  their  internal 
processes  to  prepare  their  reports  on  a 
more  concurrent  basis  with  ihe  earnings 


52  See,  for  example,  the  ABA;  ACLI;  AFLAC 
Incorporated;  BioReliance  Corporation;  The  Bank  of 
New  York  Company,  Inc.;  ChevronTexaco 
Corporation;  The  Chubb  Corporation;  Crescent  Real 
Estate  Equities  Company;  Dean  Foods  Company; 
Deloitte  &  Touche  LLP;  Ernst  &  Young  LLP: 
HealthSouth  Corporation;  J.C.  Penney  Company, 
Inc.;  Mercury  General  Corporation;  NAREC: 
NAREIT;  PricewaterhouseCoopers  LLP:  and 
Washington  Mutual.  Inc. 

"  See,  for  example,  the  Letters  of  the  ABA; 
AFLAC  Incorporated;  Cleary.  Gottlieb,  Steen  & 
Hamilton:  Halliburton  Company;  J.C.  Penney 
Company,  Inc.;  Jones  &  Keller,  P.C;  Perkins  Coie 
LLP;  PG&E  Corporation;  PricewaterhouseCoopers 
LLP:  Sidley;  and  UnionBanCal  Corporation. 

*<  See,  for  example,  the  Letters  of  Brown-Forman 
Corporation:  Caremark  Rx,  Inc.;  Deloitte  &  Touche 
LLP;  Joseph  A.  Grundfest;  KPMG  LLP;  Liberty 
Media  Corporation;  NYCBA; 
PricewaterhouseCoopers  LLP;  and  XTO  Energy,  Inc. 

's  See.  for  example,  the  Letters  of  the  ACCA; 
ASCS;  The  Bank  of  New  York  Company,  Inc.; 
Cleary,  Gottlieb.  Steen  &  Hamilton;  Clifford  Chance 
Rogers  ft  Wells  LLP;  Crowe,  Chizek  and  Company 
LLP:  Greenberg  Traurig,  P.A.;  Halliburton 
Company;  J.P.  Morgan  Chase  &  Co.;  Mellon 
Financial  Corporation:  PepsiCo,  Inc.;  Pfizer  Inc.; 
SCANA  Corporation;  Shearman  &  Sterling; 
Southern  Union  Company;  and  Technitrol,  Inc. 

^"See,  for  example,  the  Letters  of  BDO  Seidman, 
LLP;  Ernst  &  Young  LLP;  The  Great  Atlantic  and 
Pacific  Tea  Company,  Inc.;  HealthSouth 
Corporation:  KPMG  LLP;  Merrill  Lynch  &  Co.,  Inc.; 
PricewaterhouseCoopers  LLP;  The  Southern 
Company;  and  SunTrust  Banks,  Inc.  We  are 
surprised  and  concerned  by  these  assertions  given 
the  importance  of  these  announcements  to  investors 
and  markets  and  are  considering  their  implications. 


release.  Several  companies  expressed 
concern  that  the  proposals  would  be 
difficult  for  companies  that  operate  on 
a  decentralized  basis  with  many 
subsidiaries  and  operations  to 
consolidate,  especially  when  the 
subsidiaries  and  operations  are  located 
worldwide  or  in  emerging  markets.^" 

Slightly  less  than  half  of  those 
objecting  to  the  proposals  (129 
commenters)  did  not  think  any 
acceleration  of  deadlines  was 
warranted.'"*  However,  slightly  more 
than  half  of  those  objecting  (153 
commenters)  objected  because  they 
believed  the  Commission  was  too 
aggressive  in  its  proposal.^"  Many  of 
these  commenters  generally  supported 
the  Commission's  objective  to  provide 
investors  with  more  timely  access  to 
company  information  and  offered 
alternatives  to  reduce  the  potential  costs 
and  burden  to  registrants  and  any 
negative  impact  on  disclosure  quality. 
These  alternatives  fell  roughly  into  three 
categories: 

■  A  more  gradual  phase-in  or 
transition  period  than  that  proposed 
[e.g.,  reducing  deadlines  by  a  set 
number  of  days  per  year  over  several 
years  or  delaying  the  effective  date  of 
accelerated  filing  deadlines).^' 

•  Accelerating  deadlines  less 
extensively  (e.g.,  75  days  for  the  annual 
report  and  35  days  for  the  quarterly 
report)  or  accelerating  only  the  annual 
report  deadline.*'  In  this  regard,  while 
comments  were  mixed,  the  majority  of 
commenters  addressing  the  issue 
believed  it  would  be  more  difficult  to 


*'  See,  for  example,  the  Letters  of  the  ABA; 
AICPA;  BDO  Seidman.  LLP.  the  Business 
Roundtable;  ChevronTexaco  Corporation:  The  Coca- 
Cola  Company;  Dean  Foods  Company;  Deloitte  & 
Touche  LLP;  Eli  Lilly  and  Company;  Grant 
Thornton  LLP;  HealthSouth  Corporation;  KPMG 
LLP;  Marathon  Oil  Corporation;  National  Investor 
Relations  Institute  (  "NIRI ");  Perkins  Coie  LLP. 
PricewaterhouseCoopers  LLP;  Reed  Smith  LLP; 
Shearman  &  Sterling;  Sidley;  Southern  Union 
Company;  and  Western  Wireless  Corporation. 

'■See  the  Comment  Summar>'. 

"See,  for  example,  the  Letters  of  Abbott 
Laboratories;  ACLI;  AICPA;  AOL  Time  Warner  inc.; 
ASCS:  the  Business  Roundtable;  Cabot  Corporation; 
Cleary,  Gottlieb,  Steen  &  Hamilton;  Deloitte  & 
Touche  LLP;  Ernst  &  Young  LLP;  Joseph  A 
Grundfest;  Halliburton  Company;  KPMG  LLP; 
NYSBA;  Pfizer  Inc.;  PricewaterhouseCoopers  LLP, 
Sullivan  &  Cromwell;  SIA;  Sidley;  and  The 
Williams  Companies,  Inc. 

"  See.  for  example,  the  Letters  of  the  ACCA; 
American  Bankers  Association;  The  Coca-Cola 
Company;  Eli  Lilly  and  Company;  Harrah's 
Entertainment,  Inc.;  Lamar  Advertising  Company. 
Merck  &  Co.,  Inc.;  Merrill  Lynch  &  Co..  Inc.: 
Michael  McDonald;  NAREC;  NAREIT;  NYCBA; 
Scholastic  Inc.:  Southern  Union  Company:  Toys  R 
Us,  Inc.;  TXU  Corp.;  UST  Inc.;  and  Washington 
Mutual.  Inc. 
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accelerate  the  quarterly  report  than  the 
annual  report.''^  . 

•  Linking  the  deadline  for  filing 
reports  to  a  company's  public 
announcement  of  earnings  {e.g.,  the 
earlier  of  the  existing  deadlines  or  some 
period  of  time  after  a  company's 
issuance  of  an  earnings  release)." ' 

In  addition  to  the  comments  received 
on  the  Proposing  Release,  earlier  this 
year  we  hosted  an  investor  summit  in 
Washington,  DC.*"*  The  summit  offered 
individual  investors  nationwide  an 
opportunity  to  ask  questions  and  offer 
comments  about  our  regulatory  agenda. 
Most  participants  at  the  investor  summit 
mentioned  their  support  for  our 
proposals  to  accelerate  the  delivery  of 
periodic  reports  to  investors.*'^ 

As  mentioned  in  the  Proposing 
Release,  we  also  hosted  roundtable 
discussions  in  New  York,  Washington, 
DC,  and  Chicago  earlier  this  year  at 
which  investor  relations  professionals, 
corporate  executives,  academics  and 
experienced  legal  counsel  discussed 
financial  disclosure  and  auditor 
oversight. •^^  Several  participants  at  these 
roundtables  indicated  that  reporting 
within  the  proposed  shortened 
deadlines  was  feasible.*'''  Some 
participants,  however,  referred  to  the 
comment  letters  on  our  1998  request  for 


comment  on  accelerating  deadlines,^^ 
and  were  concerned  about  the  ability  of 
companies,  and  smaller  companies  in 
particular,  to  report  in  a  shorter 
timeframe.**"  They  thought  that 
accelerating  deadlines  could  cause  the 
quality  of  reports  to  diminish.'"  One 
participant  was  concerned  that 
shortened  deadlines  may  present  more 
problems  for  quarterly  reports  than  for 
annual  reports.' ' 

3.  Final  Rules 

After  careful  consideration  of  the 
comments  received,  we  are  adopting  a 
phased-in  approach  of  accelerated 
deadlines,  with  no  change  in  deadlines 
for  the  first  year  and  a  less  extensive 
ultimate  acceleration  of  the  deadline  for 
quarterly  reports.  Specifically,  we  are 
phasing-in  accelerated  deadlines  for 
accelerated  filers  according  to  the 
following  schedule: 


^^  Compare,  for  example,  the  Letters  of  AFLAC 
Incorporated;  Bank  of  America;  Capital  One 
Financial  Corporation;  CH  Energy  Group.  Inc.; 
Clancv  Systems  International,  Inc.;  Constellation 
Energy  Group.  Inc.;  Dollar  Tree  Stores,  Inc.;  FBI; 
lefferson-Pilot  Corporation;  Lamar  Advertising 
Company;  Phillips  Petroleum  Company;  The 
Southern  Company;  UnionBanCal  Corporation  and 
U.S.  Bancorp  with  the  Letters  of  American  Electric 
Power;  AOL  Time  Warner  Inc.;  Clifford  Chance 
Rogers  &  Wells  LLP;  Long  .Mdridge  &  Norman  LLP 
and  LInited  States  Steel  Corporation. 

•^'See.  for  example,  the  Letters  of  the  ABA:  ACLI; 
AICPA;  BDO  Seidman.  LLP;  Comcast  Corporation; 
Ernst  &  Young  LLP:  Grant  Thornton  LLP;  lulia  .^. 
Harper:  Hibernia  Corporation;  KPMCi  LLP:  The 
Pepsi  Bottling  Group:  PepsiCo.  Inc.;  PG&E 
Corporation;  PricewaterhouseCoopers  LLP;  Stewart 
Information  Services  Corporation:  LnumProvident 
C;orporation:  and  Wild  Oats  Markets,  Inc. 

'«  See  sec:  Press  Release  No.  2002-59  (Mav  I . 
2002).  The  summit  was  held  on  May  8.  2002. 
.Archived  broadcasts  of  the  investor  summit  art' 
available  to  the  public  on  our  Internet  website  at 

U'Hlt.SPC.^OV. 

''■■■See.  for  example,  Joseph  D.  Borg,  Bill  M.inii 
and  Damon  Silvers.  Remarks  at  the  Investor  Summit 
in  Washington.  DC  (May  8,  2002)  (archived 
broadcast  available  at  n-mv.scf  .govl. 

"<'See  SEC  Press  Release  Nos.  2002-28  (Feb.  22. 
2002)  and  2002^6  (Mar.  27.  2002).  The  New  York 
roundtable  was  held  on  March  4,  2002.  The 
Washington  DC  roundtable  was  held  on  March  H. 
2002.  The  Chicago  roundtable  was  held  on  .-Xpril  4. 
2002.  Archived  broadcasts  of  the  roun<llables  are 
available  to  the  public  on  our  Internet  website  at 
wViM. sec.gov. 

*'  See,  for  example,  Richard  Carbone  and 
Raymond  Groves.  Remarks  at  the  Finaitcial 
Disclosure  and  Auditor  Oversight  Roundtable  in 
Washington,  DC  (Mar.  6,  2002)  (archived  broadcast 
available  at  Hi\M:sec.govl. 


Form 

Form 

10-K 

10-Q 

For  fiscal  years  ending 
on  or  after 

deadline 
(days 

deadline 
(days 

after  fis- 

after fis- 

cal year 

cal  quar- 

end) 

ter  end) 

December  15,  2002 

90 

45 

December  15,  2003 

75 

45 

December  15,  2004  

60 

40 

December  15,  2005  

60 

35 

We  also  are  accelerating  the  due  dates 
for  transition  reports  by  accelerated 
filers  on  Form  10-K  and  10-Q  on  the 
same  schedule.  These  conforming 
changes  will  ensure  that  the  deadlines 
for  transition  reports  remain  similar  to 
the  deadlines  for  periodic  reports. '^  We 
also  are  making  technical  corrections  to 
the  codification  of  financial  reporting 
policies  to  reflect  our  amendments. 

According  to  the  amendments,  if  a 
company  with  a  calendar  year  fiscal 
year-end  determines  it  is  an  accelerated 
filer  as  of  December  31,  2002  (its  first 
fiscal  year  ending  on  or  after  December 


*■"  .See.  for  example,  )ohn  White,  Remarks  at  the 
Financial  Disclosure  and  Auditor  Oversight 
Rouniltable  in  New  York,  NY  (Mar.  4,  2002) 
(archived  broadcast  available  at  WMTV.sec.govj:  and 
lames  Cheek.  Remarks  at  the  Financial  Disclosure 
and  Auditor  Oversight  Roundtable  in  Washington, 
DC  (Mar.  6,  2002)  (archived  broadcast  available  at 
wwiy.sfc.govl. 

'■'',See,  for  example,  Edward  Nusbaum.  Remarks 
at  the  Financial  Disclosure  and  Auditor  Oversight 
Roundtable  in  Chicago,  IL  (Apr.  4,  2002)  (archived 
broadcast  available  at  ivinv.sfic.gov). 

""  See  note  68  above. 

"'  .See.  for  example.  Phil  Livingston,  Remarks  at 
the  Financial  Disclosure  and  Auditor  Oversight 
Roundtable  in  Washington,  DC  (Mar.  6.  2002) 
(archived  broadcast  available  at  wwH-.sec.goi'A 

"-■  See.  for  example.  Release  No.  33-6823  (Mar. 
13.  1989)  |.S4  FR  103061  (Revising  transition  report 
rules  to  conform  their  filing  requirements  to  those 
for  periodic  reports). 


15,  2002),  its  aimual  report  on  Form  10- 
K  for  that  fiscal  year  will  continue  to 
have  a  90  day  filing  deadline  and  will 
be  due  by  March  31,  2003.'3  Each  of  the 
Form  10-Q  reports  for  the  first  three 
quarters  of  its  2003  fiscal  year  will 
continue  to  have  a  45-day  deadline.  For 
example,  the  Form  10-Q  for  the 
company's  first  fiscal  quarter  ending 
March  31,  2003  will  continue  to  be  due 
by  May  15,  2003.  The  Form  10-K  for  the 
fiscal  year  ending  December  31,  2003 
will  have  a  75-day  deadline  and  will  be 
due  by  March  15,  2004.  Each  of  the 
Form  10-Q  reports  for  the  first  three 
quarters  in  the  2004  fiscal  year  vdll  have 
a  40-day  deadline.  For  example,  the 
Form  10-Q  for  the  company's  first  fiscal 
quarter  ending  March  31,  2004  will  be 
due  by  May  10,  2004.  The  Form  10-K 
for  the  fiscal  year  ending  December  31, 
2004  will  have  a  60-day  deadline  and 
will  be  due  by  March  1,  2005.  Each  of 
the  Form  10-Q  reports  for  the  first  three 
quarters  in  the  2005  fiscal  year  will  have 
a  35-day  deadline.  For  example,  the 
Form  IQ-Q  for  the  company's  first  fiscal 
quarter  ending  March  31,  2005  will  be 
due  by  May  5,  2005.  All  subsequent 
reports  on  Form  10-K  and  IQ-Qby  the 
accelerated  filer  will  be  subject  to  a  60 
and  35-day  deadline,  respectively. 
In  establishing  this  schedule  for 
accelerated  deadlines,  we  agree  with  the 
suggestions  of  many  commenters  that 
appropriate  focus  should  be  directed 
toward  report  quality.'*  Wealso  agree 
with  investors  and  other  users  of 
financial  information  that  timeliness  of 
information  is  important.  Increased 
quality  and  timeliness,  with  an 
appropriate  balance  between  the  two, 
assures  that  investors  receive  the  full 
and  reliable  data  they  deserve  at  the 
speed  in  which  they  desire  it.  A  phased- 
in  approach  of  accelerated  deadlines 
allows  a  greater  transition  period  for 
companies  to  adjust  their  procedures 
and  to  develop  efficiencies  to  ensure 
that  the  quality  and  accuracy  of  reported 
information  will  not  be  sacrificed. 
Under  a  phased-in  approach,  companies 
will  have  additional  time  to  plan  for  and 
adjust  their  reporting  schedules  and 
processes  to  ensure  that  the  necessary 
reviews  will  not  be  compromised.  Given 
the  recent  enactment  of  the  Sarbanes- 
Oxley  Act  of  2002,  a  phased-in 
approach  also  allows  companies  to 
adjust  to  significant  new  changes  and 
requirements  in  the  reporting  system.  At 
the  same  time,  a  phased-in  approach 


allows  investors  to  begin  to  experience 
the  benefits  of  an  accelerated  flow  of 
information.  A  phased-in  approach  also 
will  provide  the  Commission  with  an 
opportunity  to  imderstand  how  each 
incremental  change  affects  the 
disclosure  process. 

A  phased-in  approach  helps  to 
alleviate  the  inmiediate  impact  of  any 
costs  and  burdens  that  may  be  imposed 
on  certain  registrants.  While  several 
commenters  indicated  that  they  could 
report  on  an  accelerated  timeframe 
today,  several  major  business 
associations  that  surveyed  their 
members  reported  that  adjustment  to 
accelerated  deadlines  would  be  easier 
with  a  longer  phase-in  period. '^  A 
longer  transition  may  even  help  reduce 
costs  as  companies  will  have  additional 
time  to  develop  best  practices,  long-term 
processes  and  efficiencies  to  prepare 
reports,  as  opposed  to  having  to  take 
rushed  and  possibly  inefficient 
measures  to  meet  a  more  sudden 
acceleration.'^  Also,  a  longer  transition 
period  helps  to  smooth  out  any  possible 
impact  on  the  availability  of  third  party 
advisors  used  by  companies  to  prepare 
their  reports. 

A  less  extensive  acceleration  of  the 
quarterly  report  deadline  also  will 
alleviate  some  of  the  burdens  mentioned 
by  commenters.  There  will  be  more  time 
than  proposed  to  gather  the  necessary 
data  and  complete  the  necessary 
reviews  by  company  officials,  the  board 
of  directors  and  outside  advisors.  One 
professional  association  commented 
that  80%  of  its  survey  respondents 
reported  they  could  more  easily  meet  a 
35-day  deadline  than  a  30-day 
deadline."  Further,  we  believe  that  by 
imposing  a  40-day  deadline  before 
finally  reducing  it  to  35  days,  we  are 
striking  an  adequate  compromise 
between  the  benefits  of  reducing 
deadlines  with  the  potential 
inconvenience,  difficulty  and  cost  that 
may  be  inciured  by  some  companies. 

We  considered,  but  rejected,  the 
alternative  of  tying  the  due  date  of 
reports  to  a  company's  aimouncement  of 
earnings.  Not  all  companies  issue 
earnings  releases  or  issue  them  on  an 
accelerated  basis.  As  a  result,  linking 
deadlines  to  earnings  releases  may  not 
result  in  more  accelerated  reporting  of 
information.  We  also  were  concerned 


"^  A  one-time  extension  of  time  to  file  a  particular 
periodic  report  is  available  under  certain 
circumstances  under  E.xchange  Act  Rule  12b-25  [17 
CFR  24a.l2b-25l. 

"■•  For  other  proposals  where  we  are  specifically 
addressing  the  quality  and  content  of  information 
disclosed,  see  notes  20  and  44  above. 


'''  See.  for  example,  the  Letters  of  the  ASCS;  the 
Business  Roundtable:  and  PEL  These  and  other 
commenters  also  mentioned,  and  we  are  aware  of 
other  anecdotal  reports  that,  many  companies 
already  are  revising  their  systems  and  procedures 
to  prepare  for  accelerated  reporting. 

'^See,  for  example,  the  Letters  of  the  ASCS  and 
PEL 

'^  See  the  Letter  of  the  ASCS.  See  also  Letter  of 
the  Business  Roundtable. 


that  linking  report  deadlines  to  earnings 
announcements  could  delay  earnings 
aimouncements,  as  companies  would 
know  that  the  aimouncement  would 
trigger  the  deadline  to  file  reports. 
While  market  demand  for  earnings 
information  could  negate  this  risk,  an 
approach  linking  deadlines  to  earnings 
annoimcements  could  have  the  effect  of 
penalizing  companies  for  early  releases 
of  information  while  rewarding 
companies  that  delay  their  earnings 
with  extended  time  to  file  their  reports. 

Even  with  a  phase-in  period, 
accelerating  filing  deadlines  may  create 
the  risk  that  more  companies  will  file 
their  reports  late  or  need  a  filing 
extension.  Moreover,  if  a  company  is 
late  filing  its  reports,  it  will  lose 
availability  for  short-form  registration 
for  at  least  one  year  fi^m  the  date  of  the 
late  filing.  Being  late  also  could  render 
Securities  Act  Rule  144  temporarily 
unavailable  for  security  holders'  resales 
of  restricted  and  control  securities,  and 
make  new  filings  on  Form  S-8 
temporarily  unavailable  for  resales  of 
employee  benefit  plan  seciu-ities.'*  We 
considered  the  suggestions  of  some 
commenters  to  extend  the  filing 
extension  periods  in  Exchange  Act  Rule 
12b-25  as  an  additional  method  to 
alleviate  any  transition  difficulties  to 
shortened  deadlines.'^  However,  we 
think  a  lengthy  phase-in  period 
adequately  addresses  these  concerns,  A 
less  dramatic  acceleration  of  deadlines 
over  a  set  schedule  each  year  will 
provide  companies  with  advance  notice 
of  the  changes  they  will  be  expected  to 
make  and  will  smooth  out  some  of  the 
possible  difficulties  raised  by 
conunenters.  Rule  12b-25  in  its  existing 
form  still  will  provide  companies  that 
face  extenuating  circumstances  the 
ability  to  gain  a  filing  extension  of  five 
calendar  days  for  quarterly  reports  and 
fifteen  calendar  days  for  annual  reports. 

While  our  proposals  did  not  directly 
address  the  contents  of  earnings 
releases,  many  commenters  supported 
additional  efforts  by  the  Commission  in 


'"Securities  Act  Rule  144  |17  CFR  230.144) 
requires  that  for  such  a  resale  to  be  valid,  the  issuer 
of  the  securities  must  have  made  all  filings  required 
under  the  Exchange  Act  during  the  preceding  12 
months.  Form  S-8  [17  CFR  239.16b|  requires  that 
an  issuer  be  current  jn  its  reporting  for  the  last  12 
calendar  months  (or  such  shorter  period  that  the 
issuer  was  required  to  file  such  reports  and 
materials).  If  a  company  was  late  in  filing  its 
reports,  the  company  would  lose  Rule  144 
eligibility  and  eligibility  to  file  a  Form  S-B  during 
the  time  that  the  company  was  not  current  in  its 
reporting. 

'^See.  for  example,  the  Letters  of  the  ASCS; 
Cleary,  Gottlieb,  Steen  &  Hamilton:  CSX 
Corporation;  Deloitte  &  Touche  LLP:  Ernst  &  Young 
LLP;  NAREIT:  NYSBA:  Pharmacia  Corporation: 
PricewaterhouseCoopers  LLP;  and  Triarc 
Companies,  Inc. 


this  area.  Several  recommended  that 
earnings  or  other  standardized  earnings 
information  be  filed  with  the 
Commission,  such  as  on  Form  8-K."" 
Others  thought  the  Commission  should 
consider  issuing  or  promoting  minimum 
requirements  or  guidelines  for  the 
contents  of  earnings  releases,  such  as  a 
GAAP  reconciliation."'  While  we  will 
continue  to  explore  ways  to  improve 
earnings  releases,  and  the  Sarbanes- 
Oxley  Act  of  2002  requires  us  to  take 
steps  in  this  area,  we  believe  these  are 
separate  initiatives  from  the  need  to 
accelerate  periodic  report  deadlines."- 
We  recognize  that  the  information  in 
periodic  reports  is  more  extensive  than 
that  contained  in  earnings  releases,  and 
that  it  would  be  difficult  to  eliminate 
any  gap  between  the  earnings  release 
and  the  filing  of  the  report.  As 
mentioned  above,  however,  we  believe 
periodic  reports  contain  valuable 
information  for  investors,  and 
comments  received  from  the  users  of 
this  information  uniformly  indicated 
their  desire  to  receive  the  reports  at  the 
earliest  time  that  is  consistent  with 
receiving  quality  information.*" 

B.  Definition  of  "Accelerated  Filer" 

1 .  Proposed  Rules 

We  proposed  to  accelerate  the  due 
dates  for  annual  and  quarterly  reports 
only  for  companies  with  a  common 
equity  public  float  of  S75  million  or 
more,  that  have  been  reporting  for  at 
least  12  calendar  months  and  that  have 
filed  at  least  one  annual  report.  The 
public  float  and  reporting  history 
requirements  are  designed  to  include 
the  companies  that  are  least  likely  to 
find  such  a  change  overly  burdensome 
and  where  investor  interest  in 
accelerated  filing  is  likely  to  be  highest. 
Other  companies  would  continue  to  file 
under  existing  deadlines,  including 
small  business  issuers  that  file  on  Forms 
10-KSB  and  10-QSB.  foreign 
governments,  foreign  private  issuers  that 
elect  to  use  Form  20-F  and  companies 
that  do  not  have  a  common  equity 
public  float.  Under  the  proposed  rules. 


""See.  for  example,  the  Letters  of  the  .\BA. 
Deloitte  &  Touche  LLP:  FEI;  |oseph  A.  (Irundfest: 
Investment  Company  Institute:  Intel  r/irporatmn. 
Merrill  Lvnch  &  Co..  Inc.;  Nucor  Corporation, 
SCANA  Corporation;  SIA,  The  Southern  Cmniianv; 
TIAA-  CREF;  and  Trover  Solutions.  In( 

"'  See.  for  example,  the  Letters  of  Ernst  &  Young 
LLP:  FEI,  Fidelity  Management  &  Resean  h 
Company;  Investment  Company  Institute.  kPM(, 
LLP;  NAREC;  NAREIT;  NIRl,  Papa  |ohn  s 
International,  Inc.;  Shearman  &  Sterling;  SI.^.  and 
\'almont  Industries,  Inc. 

"-  See,  for  example,  Se<:tions  401(b)  and  409  of 
the  Sarbanes-Oxlev  Act  of  2002  jPub  L.  No  107- 
204.  §S401(b)and409,  116  Stat.  745(2002)1 

"'  See,  for  example,  the  Letter  of  Fidelity 
Management  &  Research  Company. 


UMI 


58488        Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16.  2002 /Rules  and  Regulations        58489 


a  company  would  determine  its  public 
float  for  purposes  of  determining 
whether  it  would  become  an  accelerated 
filer  as  of  a  date  no  more  than  60  and 
no  less  than  30  days  before  the  end  of 
its  fiscal  year.  In  addition,  as  proposed, 
a  company  would  become  an 
accelerated  filer  at  any  time  during  the 
year  if  it  met  the  public  float  test  on  a 
previous  determination  date  and 
subsequently  met  the  reporting 
requirements  during  the  year. 

2.  Comments  on  the  Proposal 

Comments  were  mixed  on  the 
proposed  definition  of  accelerated  filer. 
Several  commenters  believed  that  all 
public  companies  should  be  required  to 
adhere  to  the  same  filing  deadlines, 
regardless  of  a  company's  size  or 
experience  in  preparing  filings.""'  These 
commenters  thought  it  would  be 
confusing  to  investors  and  companies  to 
have  differing  filing  deadlines.  They 
also  believed  that  investors  in 
companies  with  a  public  float  of  less 
than  $75  million  should  expect  the 
same  timely  access  to  prompt  disclosure 
as  investors  in  larg«r  companies.  They 
argued  that  such  prompt  disclosure  may 
be  even  more  important  for  smaller 
companies.  Several  commenters  also 
thought  that  while  large  firms  may  have 
more  resources,  they  tend  to  have  more 
complex  and  geographically  widespread 
operations,  numerous  consolidated 
entities  and  segments  and  complicated 
financial  transactions.^s 

Other  commenters  agreed  with  the 
notion  of  excluding  smaller 
companies.^^  Smaller  companies  may 
have  operations  that  are  just  as 
complicated  as  large  companies.  More 
importantly,  accelerated  reporting  may 
be  particularly  burdensome  for  smaller 
companies  because  they  may  not  have 
the  necessary  resources  or  infrastructure 
to  report  on  an  accelerated  basis.  Many 
of  these  issuers  have  small  staffs  and 
limited  technological  resources,  so  the 
imposition  of  accelerated  deadlines  may 
have  a  disproportionate  impact  on  these 
companies.  In  addition,  auditors  may  be 
more  likely  to  postpone  their  reviews  of 
smaller  companies'  financial  statements 
until  they  have  completed  their  work  for 
larger  clients.  There  also  may  not  be 
sufficient  market  interest  in  these 


companies  to  justify  the  costs  and 
burdens  needed  to  accelerate  a  smaller 
company's  reporting  processes. ^^ 

Comments  also  were  somewhat  mixed 
on  the  use  of  public  float  as  a  method 
to  differentiate  between  companies.^^ 
Several  commenters  questioned  the  use 
of  public  float  as  a  measure  indicative 
of  a  company's  ability  to  file  sooner. 
According  to  these  commenters,  smaller 
companies  with  limited  operations  and 
personnel  could  easily  develop  a 
significant  public  float.  These 
commenters  offered  several  alternative 
measures,  including  revenues,  assets  or 
some  measm^  of  trading  volume.  Other 
commenters  thought  the  proposed  $75 
million  public  float  threshold  was  too 
low. 83  These  commenters  recommended 
a  number  of  alternative  thresholds, 
ranging  from  $150  million  to  $10 
billion.  Several  other  commenters 
thought  the  proposed  public  float 
measurement  date  occurred  too  late  in 
the  fiscal  year  to  give  companies 
sufficient  time  to  modify  their  systems 
and  prepare  for  accelerated  reporting.^ 

In  the  Proposing  Release,  we  also 
requested  comment  on  whether  the 
deadline  for  annual  reports  of  foreign 
private  issuers  on  Form  20-F  should  be 
shortened.  Comments  were  mixed  on 
this  request.  Some  commenters  did  not 
think  there  was  a  reason  to  not  also 
shorten  deadlines  for  foreign  filers.^^ 
Others  thought  that  the  issues  involving 
foreign  issuers  are  sufficiently  different 
as  to  warrant  a  separate  study  and  rule 
proposal. 92  A  few  others  thought  the 
deadlines  for  foreign  issuers  should  not 
be  accelerated  at  all.^^ 


"*  See,  for  example,  the  Letters  of  the  ABA:  FEI; 
NYCBA;  Caremark  Rx.  Inc.;  Comcast  Corporation; 
The  Dow  Chemical  Company;  Monsanto  Company: 
and  Troutman  Sanders  LLP. 

"^  See,  for  example,  the  Letters  of  the  .^BA: 
American  Electric  Power,  Cleary,  Gottlieb,  Steen  & 
Hamilton:  Grant  Thornton.  LLP:  HealthSouth 
Corporation:  and  Union  Planters  Corporation. 

"«See.  for  example,  the  Letters  of  the  AFL-CIO: 
Coming  Incorporated;  Crowe.  Chizek  and  Company 
LLP;  KPMG  LLP;  NAREC;  NAREIT;  NYSBA;  and 
The  Williams  Companies.  Inc. 


»'  See.  for  example,  the  Letters  of  Community 
Bankshares,  Inc;  First  Capital  Bank  Holding 
Corporation;  and  GrandSouth  Bancorporation. 

"^Compare,  for  example,  the  Letters  of  the  AFP; 
KPMG  LLP:  and  Western  Wireless  Corporation  with 
the  Letters  of  the  ABA;  AlCPA;  American  Bankers 
Association;  Arris  Group,  Inc.;  BDO  Seidman,  LLP; 
Ernst  &  Young  LLP;  Foley,  Hoag  &  Eliot  LLP;  Grant 
Thornton  LLP;  Joseph  A.  Grundfest;  NYCBA; 
NYSBA;  PricewaterhouseCoopers  LLP;  Shearman  & 
Sterling:  Southern  Union  Company;  and  United 
States  Steel  Corporation. 

»«See,  for  example,  the  Letters  of  the  AICPA; 
American  Bankers  Association;  Arris  Group.  Inc.: 
Baldwin  &  Lyons,  Inc.;  Ernst  &  Young  LLP; 
HealthSouth' Corporation;  KPMG  LLP;  NAREC; 
NYSBA;  Perkins  Coie  LLP;  Triarc  Companies,  Inc.; 
and  Troutman  Sanders  LLP. 

«)  See,  for  example,  the  Letters  of  the  ABA; 
AICPA:  Ernst  &  Young  LLP;  KMPG  LLP;  and 
Troutman  Sanders  LLP. 

«'  See,  for  example,  the  Letters  of  the  AIMR; 
Brown-Forman  Corporation;  Chevron  Phillips 
Chemical  Company  LLP;  Comcast  Corporation; 
Deloitte  &  Touche  LLP;  The  Dow  Chemical 
Company:  Market  Corporation;  Maverick  Capital 
Ltd.;  and  SBC  Communications  Inc. 

"2  See,  for  example,  the  Letters  of  the  AICPA; 
Ernst  &  Young  LLP;  Institute  of  Management 
Accountants;  KMPG  LLP;  and 
PricewaterhouseCoopers  LLP. 

"J  See.  for  example,  the  Letters  of  Cleary,  Gottlieb, 
Steen  &  Hamilton  and  NYCBA. 


3.  Final  Rules 

After  evaluating  the  comments  on  this 
aspect  of  the  proposal,  we  are  adopting 
the  amendments  substantially  as 
proposed  with  some  minor 
clarifications.  Under  the  final  rules, 
accelerated  deadlines  will  apply  to  a 
company  after  it  first  meets  the 
following  conditions  as  of  thie  end  of  its 
fiscal  year: 

•  Its  common  equity  public  float  was 
$75  million  or  more  as  of  the  last 
business  day  of  its  most  recently 
completed  second  fiscal  quarter; 

•  The  company  has  been  subject  to 
the  reporting  requirements  of  Section 
13(a)  or  15(d)  of  the  Exchange  Act  for 

a  period  of  at  least  12  calendar  months; 

•  The  company  has  previously  filed 
at  least  one  annual  report  pursuant  to 
Section  13(a)  or  15(d)  of  the  Exchange 
Act;  and 

•  The  company  is  not  eligible  to  use 
Forms  10-KSB  and  10-QSB. 

The  public  float  and  reporting  history 
aspects  of  this  definition  are  being 
adopted  substantially  as  proposed. 
These  requirements  are  based  primarily 
on  the  current  eligibility  requirements 
for  registration  of  primary  offerings  for 
cash  on  Form  S-3.**  These  companies 
can  take  advantage  of  short-form 
registration,  including  the  resiiltant 
benefits  of  incorporation  by  reference 
and  quick  access  to  the  capital  markets 
through  "shelf  registration."  Shortening 
the  periodic  reporting  deadline  for  these 
companies,  coupled  with  our 
conforming  revisions  to  the  financial 
statement  timeliness  requirements 
discussed  below,  promises  that 
investors  will  receive  information  about 
these  companies  sooner.  This  enhances 
the  timeliness  of  information  received 
for  primary  purchasers  in  these  offerings 
in  addition  to  secondary  market 
purchasers.  These  changes  also  ensure 
that  investors  receive  consistent 
financial  information  regardless  of  the 
particular  registration  form  a  company 
uses.  In  identifying  companies  that  will 
be  subject  to  this  new  requirement,  we 
also  thought  it  would  be  appropriate  to 
use  a  pre-existing  threshold  to  reduce 
regulatory  complexity. 

While  we  agree  that  investors  in 
smaller  companies  value  the  timeliness 
of  corporate  disclosures,  we  must 
balance  the  market's  need  for 
information  with  the  ability  of 
companies  to  prepare  that  information 
without  imdue  burden.  The  possible 
detrimental  effects  of  accelerating  the 
reporting  process  for  companies  least 
able  to  bear  the  bidden  of  these  changes 
may  outweigh  the  potential  advantages 


of  acceleration  if  the  quality  of 
information  siiffers.  We  do  not  think 
that  having  two  sets  of  reporting 
deadlines  will  be  confusing.  Some 
registrants,  such  as  foreign  private 
issuers,  are  already  subject  to  different 
deadlines.  We  believe  it  is  more 
important  that  companies  of  the  same 
relative  size,  including  the  most  actively 
followed  companies,  are  subject  to 
shortened  deadlines.  We  agree  that 
larger  companies  may  have  more 
complex  operations,  but  they  also  are 
more  likely  than  smaller  companies  to 
have  the  infrastructure  and  resources  to 
report  on  an  accelerated  timeframe. 

We  believe  that  a  public  float  test 
serves  as  a  reasonable  measure  of 
company  size  and  market  interest. 
While  several  commenters  urged  raising 
the  proposed  threshold,  we  believe  a 
longer  phase-in  period  for  accelerating 
deadlines  and  a  less  extensive 
acceleration  of  the  quarterly  report 
deadline  militates  against  the  need  to 
raise  the  threshold.  The  definition  of 
accelerated  filer  we  are  adopting  today 
with  a  $75  million  public  float 
threshold  excludes  nearly  half  of  all 
publicly  traded  companies,  as  well  as 
all  companies  eligible  for  our  small 
business  issuer  reporting  system,  all 
foreign  private  issuers  that  file  on  Form 
20-F  and  all  companies  that  do  not  have 
a  common  equity  public  float.^^ 

A  company  tbiat  does  not  fall  within 
the  "accelerated  filer"  definition  as  of 
its  first  fiscal  year  ending  on  or  after 
December  15,  2002  will  have  to  re- 
evaluate its  status  at  the  end  of  each 
fiscal  year.  To  address  concerns  raised 
by  commenters,  a  company  will 
determine  its  public  float  by  looking 
back  at  the  last  business  day  of  its  most 
recently  completed  second  fiscal 
quarter.  This  allows  companies  to  know 
further  in  advance  whether  they  will 
become  an  accelerated  filer  at  the  end  of 
their  fiscal  year  and  allow  them  to  begin 
making  the  appropriate  preparations. 

As  explained  in  the  new  definition  of 
"accelerated  filer,"  the  determination  of 
whether  a  non-accelerated  filer  becomes 
an  accelerated  filer  as  of  the  end  of  its 


»4  See  General  Instructions  I.A.3  and  l.B.l  of  Fonn 
S-3. 


^  We  arrived  at  this  estimate  by  dividing  the 
number  of  companies  in  Standard  &  Poors  Research 
Insight  Compustat  Database  with  a  market 
capitalization  below  $75  million  as  of  November, 
2001  (4,622)  by  the  total  number  of  companies  in 
the  Compustat  Database  with  a  reported  market 
capitalization  for  that  period  (9,325).  It  is  our 
understanding  that  the  data  in  the  Compustat 
Database  is  derived  principally  from  lar^r 
companies,  so  our  estimate  may  understate  the 
actual  percentage  of  companies  that  would  be 
excluded  by  the  proposals.  Further,  this  figure  does 
not  include  many  additional  companies  that  would 
not  be  aflected  by  the  amendments,  including 
foreign  private  issuers  that  file  on  Form  20-F  and 
issuers  that  do  not  have  a  common  equity  public 
float. 


fiscal  year  governs  the  aimual  report  to 
be  filed  for  that  fiscal  year,  the  quarterly 
reports  to  be  filed  for  die  subsequent 
fiscal  year  and  annual  and  quarterly 
reports  to  be  filed  thereafter.  Under  the 
final  rules,  a  company  would  not  need 
to  determine  whether  it  would  become 
an  accelerated  filer  other  than  at  the  end 
of  its  fiscal  year.  We  believe  this 
provides  increased  notice  to  a  company 
for  planning  purposes.  It  also  lessens 
any  potential  confusion  to  investors  by 
a  sudden  change  in  deadlines. 

For  example,  if  a  calendar  year-end 
company  meets  the  public  float 
requirement,  but  has  not  filed  its  first 
annual  report  as  of  December  31,  2002, 
it  does  not  become  an  accelerated  filer 
and  remains  subject  to  existing 
deadlines  for  its  2002  annual  report  and 
its  2003  quarterly  reports.  However,  if 
on  December  31,  2003,  the  company 
meets  the  public  float  test  as  of  the  last 
business  day  of  its  second  fiscal  quarter 
ending  June  30,  2003  and  meets  the 
other  requirements  of  the  accelerated 
filer  definition,  the  company  becomes 
an  accelerated  filer  subject  to  the 
accelerated  deadlines  for  its  2003 
annual  report,  2004  quarterly  reports 
and  all  periodic  reports  thereafter. 

As  proposed,  once  a  company 
becomes  an  accelerated  filer,  it  remains 
an  accelerated  filer  subject  to  shortened 
deadlines  unless  and  until  it 
subsequently  becomes  eligible  to  use 
Forms  10-KSB  and  10-QSB  for  its 
annual  and  quarterly  reports.^  In  that 
case,  the  issuer  ceases  to  be  an 
accelerated  filer  imless  and  until  it 
again  meets  the  accelerated  filer  criteria. 
A  few  commenters  thought  that  the  use 
of  different  standards  for  entering  and 
exiting  accelerated  filer  status  would  be 
confusing  and  potentially  unfair 
compared  to  companies  that  never  had 
their  public  float  exceed  $75  million, 
especially  for  companies  that  cross  the 
threshold  for  a  certain  period  of  time 
and  then  fall  back  below  the  threshold 
but  do  not  otherwise  meet  the  criteria  to 
become  a  small  business  issuer.^' 
However,  it  is  our  view  that,  once  a 
company  meets  the  accelerated  filer 
threshold,  it  is  reasonable  to  minimize 
a  company's  fluctuation  in  and  out  of 
accelerated  filer  status  while  still 
allowing  the  company  to  exit  if  it 
becomes  so  small  for  so  long  that  it 


"See  Item  10(a)(2)  of  Regulation  S-B  |17  CFR 
228.10(a)(2)|  for  the  conditions  for  entering  and 
exiting  the  small  business  reporting  system.  A 
reporting  company  that  is  not  a  small  business 
issuer  must  meet  the  definition  of  a  small  business 
issuer  at  the  end  of  two  consecutive  fiscal  years 
before  it  will  be  considered  a  small  business  issuer 
for  purposes  of  Form  10-KSB  and  Form  10-QSB. 

*'  See,  for  example,  the  Letters  of  the  ABA  and 
NAREIT. 


becomes  eligible  to  file  its  reports  as  a 
small  business  issuer.  Accordingly,  we 
are  adopting  the  provisions  to  exit 
accelerated  filer  status  as  proposed. 

Currently,  companies  are  required  to 
disclose  on  the  cover  page  of  their 
annual  report  on  Form  10-K  their 
public  float  as  of  a  specified  date  within 
60  days  before  filing.  To  assist  investors 
and  the  Commission  in  evaluating 
whether  a  company  is  subject  to 
accelerated  deadlines,  we  are  revising 
this  requirement.  We  are  requiring  every 
company,  regardless  of  whether  it  is  an 
accelerated  filer,  to  disclose  its  public 
float  as  computed  on  the  last  business 
day  of  the  company's  most  recently 
completed  second  fiscal  quarter.  We 
recognize  that  this  will  reduce  the 
currency  of  this  disclosure,  but  we 
believe  such  a  change  will  simplify  the 
burdens  companies  face  by  requiring 
them  to  calcidate  only  one  public  float 
amount.  Also,  to  clarify  further  a 
company's  filing  status,  we  are  requiring 
each  company  to  check  a  box  on  the 
cover  of  its  quarterly  and  aimual  reports 
to  indicate  whether  it  is  an  accelerated 
filer. 

We  are  not  adopting  changes  today  to 
the  deadline  for  annual  reports  by 
foreign  private  issuers  on  Form  20-F.  As 
we  mentioned  in  the  Proposing  Release, 
we  are  continuing  to  consider  this  issue 
and  Exchange  Act  filing  requirements 
generally  for  foreign  issuers.  We 
recognize  that  with  the  adoption  of 
today's  amendments,  the  discrepancy 
between  the  filing  deadlines  for  larger 
seasoned  U.S.  issuers  and  those  for 
foreign  private  issuers  will  increase.  We 
will  consider  the  comments  received  in 
our  continuing  review  of  the  issue. 

C.  Conforming  Amendments 

In  the  Proposing  Release,  we 
requested  comment  on  several  possible 
conforming  revisions  to  other 
Commission  rules  as  a  result  of  the 
proposals.  Our  decisions  on  these 
requests  are  discussed  in  this  section. 

1 .  Timeliness  Requirements  in  Other 
Commission  Filings 

We  mentioned  in  the  Proposing 
Release  that  we  were  considering 
making  conforming  revisions  to 
accelerate  the  timeliness  requirements 
in  Regulation  S-X  for  the  inclusion  of 
financial  statements  by  accelerated  filers 
in  other  Commission  filings,  such  as 
Seciuities  Act  and  Exchange  Act 
registration  statements  and  proxy  and 
information  statements  under  Section 
14  of  the  Exchange  Act.  We  requested 
comment  on  whether  these  changes 
should  be  made.  Most  of  the 
commenters  that  responded  to  this 
request  suggested  we  should  make 
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conforming  changes  if  we  change  the 
periodic  report  deadlines.^^  We  agree. 

When  the  Commission  made 
extensive  revisions  to  its  rules,  forms 
and  regulations  in  1980  to  further  the 
integrated  disclosure  system,  it  adopted 
amendments  regarding  the  inclusion  of 
financial  information  in  registration 
statements  and  proxy  statements  that 
parallel  the  requirements  for  financial 
data  in  Exchange  Act  periodic  reports.^^ 
Parallel  requirements  facilitate  the 
integrated  reporting  system  by 
simplifying  existing  rules.  They  also 
improve  overall  disclosure  as  investors 
are  assured  consistent  requirements  as 
to  the  timeliness  of  information 
regardless  of  the  dociunent  received.  If 
conforming  amendments  are  not  made 
to  keep  these  requirements  parallel,  a 
filing  could  conceivably  be  filed  under 
the  Seciirities  Act  with  financial 
information  less  current  than  that  filed 
under  the  Exchange  Act.  Accordingly,  to 
facilitate  uniform  requirements,  we  are 
adopting  amendments  to  Regulation 
S-X  to  conform  the  timeliness 
requirements.  Under  the  conforming 
amendments  we  are  adopting  today, 
financial  statements  included  in  a 
registration  statement  or  proxy 
statement  still  will  be  required  to  be  at 
least  as  current  as  any  financial 
statements  filed  imder  the  Exchange 
Act. 

We  recognize  that  in  making  these 
conforming  changes,  for  some  short 
period  of  time,  accelerated  filers  may  be 
prevented  from  going  to  market.'"" 
However,  it  is  our  view  that,  when  a 
company  is  an  accelerated  filer  and  is 
attempting  to  raise  capital  in  the 
marketplace  after  audited  financial 
information  would  be  required  to  be 
filed  under  the  Exchange  Act,  it  is 
reasonable  to  delay  registration  until 
such  financial  statements  become 
available.  We  believe  this  change  is  in 
the  best  interest  of  the  investing  public 
and  will  not  create  any  additional 
burden  on  the  large  majority  of 
accelerated  filers  because  the  required 
financial  information  already  will  be 
required  to  have  been  filed.  Also,  as  in 
the  past,  we  will  consider  waivers  to  the 
rules  where  unusual  circumstances 
dictate  the  need  for  them."" 


»•  See,  for  example,  the  Letters  of  American 
Electric  Power:  Comcast  Corporation:  The  Dow 
Chemical  Company;  Ernst  &  Young  LLP;  Eli  Lilly 
and  Company;  and  HealthSouth  Corporation. 

'sSee  Release  No.  33-6234  (Sept.  2,  19801  |45  FR 
636821. 

'""For  example,  after  the  phase-in  period  is 
complete,  an  accelerated  filer  would  need  to 
include  updated  financial  statements  in  its 
registration  statements  up  to  30  days  earlier  than 
under  the  current  rules. 

'°'  See.  for  example.  Rule  3-13  of  Regulation 
S-X  (17  CFR  210.3-13). 


a.  Filings  Within  90  Days  of  Year-End 

Currently,  a  reporting  issuer  is  not 
required  to  include  audited  financial 
statements  for  its  most  recent  fiscal  year 
until  the  90th  day  after  the  end  of  the 
fiscaiyear  if  it  satisfies  three  conditions: 

•  The  company  has  filed  all  required 
Exchange  Act  reports; 

•  The  company  reasonably,  and  in 
good  faith,  expects  income,  after  taxes 
but  before  extraordinary  items  and  a 
ciunulative  effect  of  a  change  in 
accounting  principle,  for  its  most  recent 
fiscal  year;  and 

•  For  at  least  one  of  the  two 
immediately  preceding  fiscal  years,  the 
company  has  reported  income,  after 
taxes  but  before  extraordinary  items  and 
ciunulative  effect  of  a  change  in 
accoimting  principle. 

Unless  all  three  conditions  are  met, 
registration  statements  filed  or  declared 
effective  or  proxy  statements  mailed 
after  the  45th  day  following  the  fiscal 
year  end  must  include  audited  financial 
statements  for  the  most  recent  fiscal 
year  end.'"^ 

We  are  shortening  the  90-day 
deadline  to  conform  to  the  phase-in 
periods  for  accelerated  filers  to  keep  this 
requirement  parallel  to  the  requirement 
to  file  an  annual  report  under  the 
Exchange  Act.  In  year  one  of  the  phase- 
in  period,  the  deadline  will  remain  at  90 
days.  In  year  two  of  the  phase-in  period, 
the  deadline  will  be  reduced  to  75  days. 
For  year  three  and  subsequent  years,  the 
deadline  will  be  reduced  to  60  days. 

One  commenter  suggested  we 
eliminate  the  distinctions  among 
registrants  that  meet  the  conditions  in 
Rule  3-01{c)  of  Regulation  S-X.»"3  We 
are  not  changing  the  45-day  deadline  for 
companies  that  do  not  meet  the  three 
required  conditions.  This  deadline  was 
not  previously  linked  to  an  Exchange 
Act  reporting  requirement,  and  we 
continue  to  think  that  this  shorter 
deadline  is  sufficient.  This  deadline  will 
continue  to  require  audited  financial 
information  more  current  than  that 
required  by  the  Exchange  Act  reporting 
requirements  for  companies  that  have 
not  reported,  and  do  not  expect  to 
report,  income. 

b.  Filings  After  134  Days  of  Year-End 

The  existing  rules  require  interim 
financial  information  in  registration 
statements  filed  by  registrants  after  1 34 
days  subsequent  to  the  end  of  the 
registrant's  fiscal  year — the  period  after 
audited  financial  statements  for  the 


'"-  If  the  audited  financial  statements  for  the  most 
recently  completed  fiscal  year  are  available  or 
become  available  before  effectiveness  or  mailing, 
they  must  be  included  in  the  filing. 

""  See  the  Letter  of  Ernst  &  Young  LLP. 


most  recently  completed  fiscal  year  are 
already  required  to  be  filed  by  most 
registrants  on  Form  10-K  or  10-KSB 
and  on  or  after  the  date  most  registrants 
are  required  to  have  filed  interim 
financial  statements  for  the  first  quarter 
on  Form  10-Q  or  10-QSB.  Under  the 
conforming  amendments,  in  year  one  of 
the  phase-in  period,  the  period  will 
remain  at  134  days  for  accelerated  filers. 
In  year  two  of  the  phase-in  period,  the 
period  will  be  reduced  from  134  to  129 
days  for  accelerated  filers.  When  a 
registration  statement  is  filed  or  is  to  be 
declared  effective  during  this  period, 
updated  financial  statements  wiU  now 
be  required  as  of  an  interim  date  within 
130  days  of  the  date  of  filing.  For  year 
three  and  subsequent  years,  the  period 
will  be  reduced  to  124  days  for 
accelerated  filers.  Registration 
statements  filed  or  to  be  declared 
effective  during  this  period  will  be 
required  to  include  updated  financial 
statements  as  of  an  interim  date  within 
125  days  of  the  date  of  filing.  Here 
again,  the  amended  rules  parallel  the 
requirements  for  filing  interim 
information  under  the  Exchange  Act 

c.  Age  at  Effective  Date  of  Filing 

Under  the  existing  rules,  where 
financial  statements  in  a  filing  are  as  of 
a  date  135  days  or  more  before  the  date 
the  filing  is  expected  to  become 
effective,  or  proposed  mailing  date  in 
the  case  of  a  proxy  statement,  the 
financial  statements  must  be  updated 
with  a  balance  sheet  as  of  an  interim 
date  within  135  days  and  with 
statements  of  income  and  cash  flows  on 
a  comparative  basis  for  the  interim 
period  between  the  end  of  the  most 
recent  fiscal  year  and  the  date  of  the 
interim  balance  sheet  provided.^"*  Two 
exceptions  exist  under  the  current  rule. 
First,  where  the  registrant  meets  the 
conditions  in  Rule  3-01  of  Regulation 
S-X  and  the  anticipated  effective  date  or 
proposed  mailing  date  in  the  case  of  a 
proxy  statement  falls  after  45  days  but 
within  90  days  of  the  end  of  the  fiscal 
year,  the  filing  need  not  be  updated 
with  financial  statements  more  ciurent 
than  as  of  the  end  of  the  third  fiscal 
quarter  of  the  most  recenUy  completed 
fiscal  year  provided  audited  financial 
statements  for  such  fiscal  year  are  not 
available.  Second,  where  the  registrant 
does  not  meet  the  prescribed  conditions 
referred  to  above  and  the  anticipated 
effective  date  or  proposed  mailing  date 
falls  after  45  days  but  within  90  days  of 
the  end  of  the  fiscal  year,  the  filing  must 
include  audited  financial  statements  for 
the  most  recent  fiscal  year.  Both 
exceptions  are  consistent  with  the  rules 


governing  financial  statements  as  of  the 
date  of  filing. 

The  conforming  amendments  revise 
the  updating  rule  to  parallel  the 
requirements  for  filing  financial 
information  under  the  Exchange  Act.  In 
year  one  of  the  phase-in  period,  the 
general  updating  period  will  remain  at 
135  days  for  accelerated  filers.  In  year 
two  of  the  phase-in  period,  the  general 
updating  period  will  be  reduced  &t>m 
135  days  to  130  days  for  accelerated 
filers.  For  year  three  and  subsequent 
years,  the  period  will  be  reduced  to  125 
days.  For  each  of  the  exceptions,  the. 90 
day  period  will  remain  at  90  days  for 
year  one  and  then  be  reduced  to  75  days 
in  year  two  and  60  days  in  year  three 
and  subsequent  years  for  accelerated 
filers.  We  will  maintain  the  two  existing 
exceptions  in  the  rule.^°^ 

d.  Unconsolidated  Subsidiaries  and 
50%  or  Less  Owned  Persons 

Several  commenters  did  not  think  that 
the  due  date  in  Rule  3-09  of  Rraulation 
S-X  regarding  the  inclusion  of  financial 
statements  of  significant  equity 
investees,  joint  ventures  and 
subsidiaries  not  consolidated  should  be 
accelecated  to  confann  to  that  of  the 
investor  nffstiaoaL^"^  Aooeleratiog  the 
filii^'oftbttM  financial  statements  could 
require  a  compaBy  that  does  not  meet 
tbe  definititm  of  an  accekmed  filar  to 
file  its  financial  statements  befbte  it 
would  otherwise  be  required  to  do  so 
stddy  because  of  a  minority  ownership 
stake  by  the  investortegistzanL  In 
additiim,  the  investor  registrant  may 
have  difficulty  in  obtaining  tfaeae 

fitfnrial  >i«liiiwiiU  fcnwt  «ti«—  »Mm- 

whdly  owned  entities  in  the 
i^ipn^iriate  timefrune.  This  may  lead  a 
registrant  to  eitlier  sell  its  investment 
not  for  business  reasons,  but  in  order  to 
remain  timely  and  current  in  its  filing 
requirements,  at  cause  the  investor 
registrant  to  be  not  timdy.  which  could 
have  a  number  of  adverse  efiscts. 
including  the  loss  of  short-foim 
registration. 

As  part  of  our  conforming 
amendments,  we  are  amending  Rule  3- 
09  of  Regulation  S-X  to  address  these 
concerns.  Separate  financial  statements 
of  subsidiaries  not  consolidated  and 
50%  or  less  owned  persons  required  by 


>«  See  Rule  3-12  of  Regulation  S-X. 


>°^  As  with  the  existing  rules,  the  revised 
updating  rule  also  includes  a  general  provision  that 
if  a  filing  is  made  near  the  end  of  a  fiscal  year  and 
the  audited  financial  statements  for  that  fiscal  year 
are  not  included  in  the  original  filing,  the  filing 
must  be  updated  writh  those  audited  financial 
statements  if  they  become  available  before  the 
anticipated  efiiective  date,  or  proposed  mailing  date 
in  the  case  of  a  proxy  statement. 

">"  See,  for  example,  the  Letters  of  the  AlCPA; 
Coming  Incorporated;  Ernst  ft  Young  LLP;  and 
KPMGLLP. 


Rule  3-09  of  Regulation  S-X  will  not  be 
accelerated  for  inclusion  in  a  company's 
annual  report  on  Form  10-K  if  the 
subsidiary  or  50%  or  less  owned  person 
is  not  an  accelerated  filer.  In  that 
instance,  the  financial  statements  of  the 
subsidiary  or  50%  or  less  owned  person 
can  be  filed  by  amendment  within  the 
existing  time  periods.  In  addition,  we 
are  making  conforming  amendments  to 
still  provide  companies  with  additional 
time  to  file  the  required  financial 
statements  if  the  fiscal  years  of  the 
investor  registrant  and  the  subsidiary  or 
50%  or  less  owned  person  differ. 

2.  Time  Allowed  to  Incorporate  Form 
10-K  Information  From  Definitive  Proxy 
or  Information  Statements 

M  the  Proposing  Release,  we  did  not 
propose  to  make  a  conforming  change  to 
the  120-day  period  companies  have  to 
file  their  definitive  proxy  or  information 
statements  involving  the  election  of 
directors  to  aUow  the  incorporation  by 
reference  of  the  information  required  by 
Part  m  of  Form  10-K.io'  We  requested 
comment  on  whether  this  period  should 
be  shortened.  While  two  cmnmenters 
supported  accelerating  the  filing  of 
drainitrve  proxy  or  information 
statements  to  ensun  that  investors  have 
timely  inlosmation,^'"  the  m^ority  of 
coatimenlBrs  that  reqKmded  to  our 
request  otqeded  to  a  conforming 
dmnge.*"'  Hie  objecting  commenters 
thoKgltf  that  a  sliairteBed  deaiyine 
woold  be  overiy  burdensome.  We  see  no 
significant  reason  to  shovtai  the 
dnaiffine  at  this  time. 

Some  commenters  were  concerned 
that  a  rednction  of  the  filing  deadline 
fat  Form  10-K  without  a  uaiesponding 
chan^  in  the  deadline  far  incorporating 
the  Firt  IH  information  by  lefsiwice 
from  the  proxy  statement  would 
interfsre  with  the  ability  of  srane 
companies  to  file  new  short-form 
registiatian  statements  for  securities 
ofiiBrings  during  the  period  between  the 
Fonn  10-K  filing  date  and  the  filing  of 
the  proxy  statement. i^°  This  is  because 
these  issuers  would  be  required  to 
include  the  Part  III  information  in  the 
registration  statement,  either  directly  or 
through  incorporation  by  reference  from 
another  dociunent,  before  the  proxy 


">'  See  General  Instruction  I.G.(3)  of  Form  10-K. 

">•  See  the  Letters  of  the  AIMR  and  Maverick 
CapiUl  Ltd. 

'■"See,  for  example,  the  Letters  of  American 
Electric  Power  AFLAC  Incorporated;  ASCS;  The 
Coca-Cola  Company;  Comcast  Corporation;  The 
Dow  Chemical  Company;  Ernst  ftYoung  LLP;  Intel 
Corporation;  LeBoeuf,  Lamb,  Green  A  NlacRae; 
McGuireWoods  LLP;  NYSBA;  PepsiCo,  Inc.; 
PricewaterfaouseCoopers  LLP;  Tl»e  Southern 
Company;  and  Technitrol,  Inc. 

"°  See,  for  example,  the  Letters  of  ).P.  Morgan 
Chase  ft  Co.  and  NYCBA. 


statement  is  filed.  As  the  ability  to 
incorporate  the  Part  III  information  from 
the  proxy  statement  is  volimtary  and  is 
designed  for  the  benefit  of  registrants, 
we  do  not  believe  this  concern  warrants 
either  a  change  to  the  deadline  to 
incorporate  Part  III  information  from  the 
proxy  statement  or  the  Form  10-K 
deadline.  Companies  will  retain  the 
flexibility  to  choose  the  alternative  that 
best  suits  their  individual 
circumstances. 

3.  Form  10-K  Schedules  Required  by 
Article  12  of  Regulation  S-X 

We  did  propose  to  make  a  conforming 
change  to  the  date  by  which  all 
schedides  required  by  Article  12  of 
Regulation  S-X  may  be  filed  as  an 
amendment  to  the  annual  report.  We 
proposed  to  change  this  date  from  120 
calendar  days  to  90  calendar  days  for 
accelerated  filers  to  maintain  a  30-day 
poiod  after  the  due  date  of  the  report 
to  file  the  amendment.  We  requested 
comment  on  this  change. 

The  majority  of  commenters 
responding  to  this  request  supported 
this  change.^ *^  Several  commenters 
supported  eliminating  any  delay  and 
requiring  these  schedules  to  be  filed 
with  the  Form  lO-K.^^'  However,  we 
understand  that  in  some  instsnres 
additioBial  time  may  be  necessary  to 
prepare  these  schedules.  As  a  resuh.  we 
ue  adoptmg  conforming  amendments  to 
maiittain  a  30-day  pehod  altar  the  due 
date  of  the  repent  to  file  the  schedules. 

4.  Financial  Statement  Filing 
Requirements  in  Rule  3-05  of 
R^olation  S-X  and  Hem  7  of  Form  •- 
K 

In  the  Proposing  Rriease,  we 
requested  cmnment  on  whether  we 
should  make  cooforming  revisicms  to 
the  financial  statement  filing 
requiremmts  in  hem  7  of  Form  8-K  and 
Rule  3-05 1"  of  R^ulation  S-X  for 
financial  statements  of  businesses 
acquired.  The  commenters  who 
responded  to  this  request  imifbrmly 
Directed  to  such  a  dumge.^^*  Many  of 
these  commenters  believed  that  the 
ability  to  obtain  audited  financial 
statements  of  a  significant  acquired 
business  generally  is  unrelated  to  any 


<  >  >  See,  for  example,  the  Letters  of  American 
Electric  Power.  ASCS;  The  Dow  Chemical 
Company;  Ernst  ftYoung  LLP;  and  United  States 
Steel  Corporation.  But  see  the  Letter  of  Triarc 
Companies.  Inc. 

<>  2  See,  for  example,  the  Letters  of  the  AIMR; 
Maverick  Capital  Ltd.;  and  PricewaterhouseCoopers 
LLP. 

'"17CFR210.3-OS. 

i«  See.  for  exionple,  the  Letters  of  the  AICPA; 
ASCS;  Qeary.  Gottlieb.  Steen  ft  Hamilton:  Deloitte 
ft  Touche  LLP;  Ernst  ftYoung  LLP;  KPMG  LLP; 
NYCBA;  and  PricewaterhouseCoopers  LLP. 
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circumstances  of  the  acquirer  that  cause 
it  to  be  an  accelerated  filer  for  purposes 
of  its  own  financial  statements.  We  see 
no  significant  reason  to  shorten  the 
deadline  at  this  time,  and  therefore  we 
are  not  adopting  conforming 
amendments  to  these  provisions. 

D.  Website  Access  to  Information 

1.  Proposed  Rules 

We  proposed  to  require  accelerated 
filers  to  provide  additional  disclosure  in 
their  annual  reports  of  where  investors 
can  obtain  access  to  company  filings. 
This  would  have  included  disclosure 
regarding  the  availability  of  information 
from  the  Commission,  the  company's 
website  address  and  whether  the 
company  makes  available  free  of  charge 
on  its  website,  if  it  has  one,  its  annual, 
quarterly  and  current  reports,  and  all 
amendments  to  those  reports,  as  soon  as 
reasonably  practicable  after,  and  in  any 
event  on  the  same  day  as,  such  material 
is  electronically  filed  with  or  furnished 
to  the  Commission.  If  a  company  chose 
not  to  make  its  filings  available  on  its 
website  in  this  manner,  the  proposals 
would  have  required  it  to  disclose  why 
it  does  not  do  so  and  where  else  the 
public  can  access  these  filings 
immediately  upon  filing  and  whether 
there  is  a  fee  for  such  access.  Companies 
also  would  have  to  disclose  whether 
they  volimtarily  will  provide  electronic 
or  paper  copies  of  its  filings  upon 
request. 

Widespread  access  to  timely  corporate 
information  promotes  the  efficient 
functioning  of  the  secondary  markets  by 
enabling  investors  to  make  informed 
investment  and  voting  decisions. 
Further,  ready  access  to  Exchange  Act 
information  is  critical  to  short-form 
registration  of  securities  offerings  by 
seasoned  issuers  under  the  Securities 
Act."5  This  form  of  registration  allows 
certain  information  about  the  company 
conducting  the  offering  to  be 
incorporated  by  reference  from  the 
company's  Exchange  Act  reports 
without,  in  many  instances,  separate 
delivery  of  those  reports.  One  rationale 
for  this  method  of  registration  is  that  the 
information  in  the  company's  Exchange 
Act  reports  already  has  been  adequately 
disseminated  and  evaluated  by  the 
marketplace. 

The  development  of  the  Internet  has 
revolutionized  information  production, 
availability,  and  dissemination.' "*  The 


increased  availability  of  information  has 
helped  to  promote  transparency, 
liquidity  and  efficiency  in  our  capital 
markets.  One  of  the  key  benefits  of  the 
Internet  is  that  companies  can  make 
information  available  to  many  investors 
and  the  financial  markets  quickly  and  in 
a  cost-effective  manner.  Online  access  to 
Internet  information  also  helps  to 
democratize  the  capital  markets  by 
enabling  many  small  investors  to  access 
corporate  information."' 

We  have  taken  a  number  of  steps  to 
encourage  the  dissemination  of 
information  electronically  via  the 
Internet.  For  18  years,  we  have  been 
continually  improving  and  modernizing 
electronic  access  to  companies' 
Exchange  Act  reports  through  our 
EDGAR  system,  including  by  providing 
Internet  access  to  these  reports.^ '^  We 
now  provide  electronic  access  to  the 
public  on  a  real-time  basis  through  our 
Internet  website."^ 

Without  regard  to  EDGAR,  an  efficient 
and  economical  method  for  companies 
to  make  information  available  about 
themselves  to  many  investors  is  through 
their  Internet  websites.  In  addition  to 
other  existing  sources  of  company 
information,  such  as  our  website,  a 
company's  website  is  often  an  obvious 
place  for  investors  to  find  information 
about  a  company.  A  company  also  may 
use  different  formats  and  other 
approaches  to  making  information 
available  in  ways  it  believes  are  useful 
to  investors.  Most  companies,  realizing 
the  benefits  of  this  technology  for 
information  dissemination,  already 
provide  access  to  their  Commission 
filings  through  their  websites.  A  study 
by  oiu  Office  of  Economic  Analysis 
revealed  that  approximately  83%  of 
companies  with  a  public  float  of  at  least 
$75  million  provide  some  form  of  access 
to  their  Commission  filings  through 
their  websites,  either  via  a  hyperlink 
with  a  third-party  service  providing 
real-time  access  to  the  filings  (45%),  by 
posting  the  filings  directly  on  their 
websites  (29%)  or  via  a  hyperlink  to  our 
EDGAR  database  (15%). 

Modernizing  the  disclosure  system 
under  the  federal  securities  laws 
involves  recognizing  the  importance  of 
the  Internet  in  fostering  prompt  and 
more  widespread  dissemination  of 
information. 120  We  believe  company 


disclosiu-e  should  be  more  readily 
available  to  investors  on  a  timely  basis 
in  a  variety  of  locations  to  facilitate 
investor  access  to  that  information.  We 
believe  it  is  important  for  companies  to 
make  investors  aware  of  the  different 
sources  that  provide  access  to  company 
information.  We  applaud  those  that 
already  provide  access  to  their 
Commission  filings  through  their 
websites,  and  encourage  every  reporting 
company  to  do  so. 

2.  Comments  on  the  Proposal 

We  received  responses  from  141 
commenters  on  the  proposals  for 
disclosure  concerning  access  to 
company  filings.  The  vast  majority  of 
commenters  representing  investors, 
investor  groups,  companies  and 
professional  associations  were 
supportive  of  the  proposals.  Sixty 
commenters  supported  the  reqmrement 
as  proposed  and  concurred  with  our 
objective  to  provide  investors  with 
information  on  where  they  can  access 
company  reports.^^i  These  commenters 
believed  the  proposal  would  aid  in 
encouraging  companies  to  make 
information  available  in  a  variety  of 
locations  and  hence  make  corporate 
information  more  widely  accessible  and 
disseminated.  One  professional 
association  mentioned  that  almost  90% 
of  companies  in  its  survey  expected  to 
accomplish  the  objectives  of  die 
proposal  with  ease.  ^  22  jjje  commenter 
also  referred  to  other  studies 
demonstrating  that  corporate  websites 
are  a  significant  source  of  information  to 
investors  and  the  media. 

Forty  commenters  concurred  with  our 
objective  but  offered  modifications  to 


"^  Short-forni  registration  is  available  in  varying 
degrees  for  domestic  issuers  on  Forms  S-2  1 1 7  CFR 
239.12),  S-3.  S-4  (17  CFR  239.25)  and  S-8. 

"*See,  for  example.  Report  to  the  Congress:  The 
Impact  of  Recent  Technological  Advances  on  the 
Securities  Markets.  (Sept.  1997).  That  report,  like  all 
Commission  reports  issued  after  1996,  is  available 
on  our  Internet  website  {http://n-w\v  sec.gov]. 


"''See,  for  example,  lanthe  Jeanne  Dugan,  "Small 
Investors  United  by  Web  Find  New  Power,"  The 
Washington  Post,  May  30.  1999,  at  AOl. 

' '"  Numerous  third-party  vendors  also  make 
information  filed  with  the  Commission 
electronically  available  to  investors,  but  many 
charge  fees  for  this  service. 

"«See  note  32  above. 

'^"Congress  has  already  recognized  the 
importance  of  utilizing  the  Internet  to  disseminate 


information.  For  example,  Section  403(a)  of  the 
Sarbanes-Oxley  Act  of  2002  [Pub.  L.  107-204, 
Section  403(a),  116  Stat.  745  (2002)]  added  Section 
16(a)(4)  of  the  Exchange  Act  (15  U.S.C.  7Bp(a)(4)l 
requiring  companies  to  provide  Section  16(a)  filings 
on  their  corporate  websites.  Other  countries  also 
have  begun  to  recognize  the  importance  of  the 
Internet  to  disseminate  information.  For  example, 
the  listing  standards  for  the  S.T.A.R.  Market 
segment  of  the  Italian  Exchange  (Borsa  Italiana^ 
require  listed  companies  to  post  their  periodic 
reports  on  their  websites.  See  Article  2.2.3, 
paragraph  3.e)  of  Regolamento  Dei  Mercati 
Organizzati  E  Gestiti  Da  Borsa  Italiana  S.P.A.  [Rules 
of  the  Markets  Organized  and  Managed  by  the 
Italian  Exchange]  (July  15.  2002). 

">  See,  for  example,  the  Letters  of  the  AFP;  AIA; 
AIMR;  The  Allstate  Corporation;  AOL  Time  Warner 
Inc.;  Armstrong  World  Industries,  Inc.;  BEKD 
Seidman.  LLP;  the  Business  Roundtable;  CCBN;  CD; 
Jason  Cook;  Deloitte  &  Touche  LLP;  Delphi 
Corporation;  Dollar  Tree  Stores,  Inc.;  The  Dow 
Chemical  Company;  EDGAR  Online;  Eli  Lilly  and 
Company;  Grant  Thornton  LLP;  Investment 
Company  Institute;  Jefferson-Pilot  Corporation; 
NIRl;  Pharmacia  Corporation:  Principal  Financial 
Group,  Inc.:  SunTrust  Banks,  Inc.;  TIAA-CREF; 
UnionBanCal  Corporation;  UnumProvident 
Corporation;  and  XTO  Energy  Inc. 

1"  See  the  Letter  of  the  NIRl. 


the  proposal,  such  as  recommending 

that  we  allow  additional  time  for 

companies  to  post  the  reports  on  their 

websites  and  suggesting  that  a 

permanent  statement  regarding 

availability  of  the  company's  filings  on 

a  web  page  referring  to  EDGAR  or  a 

standing  hyperlink  to  EDGAR  should 

suffice. '^3  "Twenty  other  conunenters 

offered  similar  suggestions  to  modify 

the  proposal.  ^2*  Some  of  the 

commenters  requested  interpretive 

clarifications  for  complying  with  the 
proposals.*25 

Iwenty-one  commenters  questioned 
the  utility  of  the  proposal,  especially 
considering  the  existence  of  die 
Commission's  EDGAR  website  and  the 
Commission's  recent  annoimcement 
that  its  website  now  provides  real-time 
access  to  filings. '^o  Some  of  these 
commenters  thought  the  proposal 
unnecessarily  duplicated  the 
Commission's  EDGAR  system.127  One 
commenter  did  not  agree  that  a  variety 
of  electronic  sources  provides  any  more 
vddespread  access  to  information  than  a 
single  source.12"  Ten  companies 
suggested  that  the  desired  improvement 
the  Commission  seeks  in  instant 
accessibility  of  information  could  be 
best  accomplished  by  modernizing  the 
EDGAR  system,  including  by  making 
filings  immediately  available  to  the 
public  on  its  website,  which  we  have 
now  done.  ^29 


'"  See,  for  example,  the  Letters  of  the  ACCA; 
American  Electric  Power;  AFLAC  Incorporated; 
Amerada  Hess  Corporation;  the  American  Bankers 
Association;  Capital  One  Financial  Corporation; 
The  Chubb  Corporation;  QGNA  Corporation; 
Cleary,  Gottlieb,  Steen  &  Hamilton;  Dell  Computer 
Corporation;  Ernst  &Young  LLP;  FEI;  Halliburton 
Company;  Merrill  Lynch  &  Co.,  Inc.;  NAREC; 
PepsiCo,  Inc.:  PG&E  Corporation;  and  UniSouice 
Energy  Corporation. 

"*  See,  for  example,  the  Letters  of  the  ABA;  J.P. 
Morgan  Chase  &  Co.;  McDonald's,  Inc.;  Mellon 
Financial  Corporation:  NAREIT; 
PricewaterhouseCoopers  LLP;  and  Sullivan  & 
Cromwell. 

"5  See,  for  example,  the  Letters  of  the  ABA; 
Capital  One  Financial  Corporation;  and  Reed  Smith 
LLP. 

"»  See,  for  example,  the  Letters  of  American 
Financial  Group,  Inc.;  Allegheny  Energy,  Inc.;  Aztar 
Corporation;  Caremark  Rx,  Inc.;  Chevron  Phillips 
Chemical  Company  LLP;  Compass  Bankshares,  Inc.; 
Commimity  Bankshares.  Inc.;  Edison  Electric 
Institute;  First  Capital  Bank  Holding  Corporation; 
GrandSoutfa  Bancorporation;  International 
Bancshares  Corporation;  J.C.  Penney  Company,  Inc.; 
M&T  Bank  Corporation;  Marathon  Oil  Corporation: 
MDU  Resources,  Inc.;  Piimacle  West  Capital 
Corporation;  and  Sinclair  Broadcast  Group,  Inc. 

"7  See,  for  example,  the  Letters  of  Allegheny 
Energy,  Inc.;  Compass  Bankshares,  Inc.;  Commercial 
Federal  Corporation;  Edison  Electric  Institute;  and 
Pinnacle  West  Capital  Corporation. 

>2*  See  the  Letter  of  Compass  Bankshares,  Inc. 

129  See,  for  example,  the  Letters  of  American 
Financial  Group,  Inc.;  Caremark  Rx,  Inc.; 
Community  Bankshares,  Inc.;  First  Capital  Bank 
Holding  Corporation;  GrandSouth  Bancorporation; 
International  Bancshares  Corporation;  |.C.  Penney 


3.  Final  Rules 

After  evaluating  the  comments 
received,  we  are  adopting  the  proposals 
with  minor  revisions.  These 
amendments  require  accelerated  filers  to 
disclose  in  their  annual  reports  on  Form 
10-K  the  following: "° 

•  The  company's  website  address,  if 
it  has  one; 

•  Whether  the  company  makes 
available  free  of  charge  on  or  through  its 
website,  if  it  has  one,  its  annual  report 
on  Form  10-K,  quarterly  reports  on 
Form  10-Q,  current  reports  on  Form  8- 
K,  and  all  amendments  to  those  reports 
as  soon  as  reasonably  practicable  after 
such  material  is  electronically  filed  with 
or  furnished  to  the  Commission; 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  the 
reasons  it  does  not  do  so  (including, 
where  applicable,  that  it  does  not  have 
an  Internet  website);  "i  and 

•  If  the  company  does  not  make  its 
filings  available  in  this  manner,  whether 
the  company  voluntarily  will  provide 
electronic  or  paper  copies  of  its  filings 
free  of  charge  upon  request. 
Accelerated  filers  must  begin  complying 
with  the  new  disclosure  requirement 
starting  with  their  annual  reports  on 
Form  1&-K  to  be  filed  for  fiscal  years 
ending  on  or  after  December  15,  2002. 

In  response  to  comment,  we  have 
eliminated  the  proposed  requirement 
that  registrants  disclose  that  filings  are 
available  on  our  website  and  in  our 
public  reference  room  as  unnecessary. 
We  have  also  eUminated  the  proposed 
disclosure  relating  to  where  else  the 
public  can  access  company  filings 
immediately  upon  filing  if  the  company 
does  not  provide  real-time  website 
access  as  real-time  access  to  filings  is 
mow  available  through  our  Web  site. 

We  understand  that  companies 
provide  website  access  to  their 
Exchange  Act  reports  in  a  variety  of 
ways,  including  by  establishing  a 
hyperlink  to  its  Exchange  Act  reports 
via  a  third-party  service  in  lieu  of 
maintaining  the  reports  themselves. '^2 
For  purposes  of  the  disclosure  element 
for  website  access  to  reports, 
hyperlinking  to  a  third-party  service  is 


Company,  Inc.;  M&T  Bank  Corporation;  Marathon 
Oil  Corporation;  and  MDU  Resources.  Inc. 

130  See  revisions  to  Item  101(e)  of  Regulatioii  S- 
K. 

'"  This  requirement  relates  to  the  company's 
experience  during  the  period  covered  by  the  report, 
or  since  the  effective  date  of  the  amendments  if  a 
company  has  not  completed  a  full  fiscal  year  before 
its  next  annual  report  is  due. 

'"In  Release  No.  33-7856  (Apr.  28.  2000)  165  FR 
25843]  (the  "2000  Release"),  we  provided 
interpretive  guidance  on  the  possible  effects  of 
hyperlinking  to  a  third  party  website.  See  the  2000 
Release,  at  n.48  and  the  accompanying  text. 


acceptable  so  long  as  the  reports  are 
made  available  in  the  appropriate  time 
frame  and  access  to  the  reports  is  free 
of  charge  to  the  user.  To  clarify  that 
hyperlinking  to  a  third  party  website  is 
acceptable,  we  have  slightly  modified 
the  proposed  language  to  specify  that  a 
company  can  provide  access  on  or 
through  its  website.  A  company  should 
hyperlink  directly  to  its  reports  (or  to  a 
list  of  its  reports)  instead  of  just  to  the 
home  page  or  general  search  page  of  the 
third-party  service. "3  vVe  note  that 
many  companies  already  provide  this 
level  of  specificity  in  their  hyperlinks  as 
a  matter  of  best  practice. 

As  we  now  provide  real-time  access  to 
Exchange  Act  reports  through  our 
website,  hyperlinking  directly  to  a 
company's  reports  (or  to  a  list  of  its 
reports)  on  our  EDGAR  website  will 
allow  a  company  to  state  that  it  provides 
website  access  to  its  reports  as  soon  as 
reasonably  practicable  after  those 
reports  are  filed.  This  will  help  to 
decrease  further  any  incremental 
burdens  or  costs  caused  by  the  new 
requirement.  Despite  the  availability  of 
these  reports  through  our  website,  we 
concluded  that  disclosure  regarding 
company  website  access  is  still 
desirable  as  one  of  our  objectives  is  to 
encourage  the  availability  of 
information  in  a  variety  of  locations  and 
foster  best  practices  for  making  that 
information  broadly  accessible. 
Hyperlinking  through  EDGAR  will  now 
allow  a  company  to  state  in  all  cases 
that  it  provides  website  access  as  soon 
as  reasonably  practicable."* 

In  reference  to  comments  concerned 
about  technical  and  other  obstacles  that 
might  lead  to  violating  the  "same  day" 
requirement,  we  have  eliminated  that 
requirement.  However,  we  interpret  the 
"as  soon  as  reasonably  practicable" 
standard  to  mean  that  the  report  would 
be  available,  barring  unforeseen 
circumstances,  on  the  same  day  as 
filing.  We  could  revisit  this  requirement 
if  posting  on  the  same  day  does  not 
generally  occur. 


'^'Companies  could  present  the  viewer  with  an 
intermediate  screen  stating  that  the  visitor  is 
leaving  thetompany's  website.  Also,  a  disclaimer 
of  responsibility  for  the  accuracy  of  the  third  party 
ser\'ice  will  not  make  the  website  posting 
ineffective  for  purposes  of  the  disclosure 
requirement. 

"■•  Several  companies  already  h>-perlink  to  our 
EDGAR  website  to  provide  website  access  to  their 
reports.  As  a  result  of  adding  real-time  EDGAR 
filing  data  to  our  website,  new  searches  located  on 
new  webpages  are  now  available  on  our  website 
that  provide  access  to  this  real-time  data.  For 
companies  that  currently  hyperlink  to  our  website, 
they  will  need  to  revise  their  hv-perlink  scripts  if 
they  have  not  already  done  so  to  refer  to  the  new 
search  pages  providing  real-time  data.  The  older 
search  (>ages  will  be  eliminated  in  the  near  future. 
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Whether  a  company  provides  access 
to  its  Exchange  Act  reports  either 
directly  or  through  a  third-party  service, 
we  recognize  that  some  companies 
display  the  reports  in  electronic  formats 
(for  example,  PDF)  other  than  the 
official  electronic  format  used  to 
transmit  the  filing  to  oiu-  EDGAR 
system.  In  fact,  we  encourage  companies 
to  do  so  if  alternative  formats  enhance 
readability  and  accessibility  of  the 
reports,  so  long  as  all  of  the  information 
in  the  reports  remains  retrievable. 
However,  the  use  of  a  particular 
medium  to  access  the  reports  should  not 
be  so  bindensome  that  the  intended 
recipients  cannot  effectively  access  the 
information  provided. ^^s 

The  website  access  contemplated  by 
the  amendments  includes  access  to  all 
exhibits  and  supplemental  schedules 
electronically  filed  with  the  reports  or 
amendments.  Information  incorporated 
by  reference  is  not  required  to  be 
separately  posted,  although  we 
encourage  companies  to  do  so  if  it  will 
aid  investor  access  to  the  information. 

While  the  amendments  do  not  cover 
how  long  a  company's  report  must  be 
made  available  on  or  through  its 
website,  we  encourage  companies  to 
provide  ongoing  website  access  to  their 
reports.  At  a  minimiun,  we  suggest 
companies  provide  website  access  to 
their  previous  reports  for  at  least  a  12 
month  period.  It  would  be  desirable  for 
companies  to  provide  access  to  their 
previous  reports  on  an  appropriately 
archived  portion  of  their  website  over 
an  even  longer  timefi'ame.  Finally,  we 
encourage  companies  to  provide  website 
access  to  all  of  their  filings  with  the 
Commission,  including  their  filings 
under  the  proxy  rules  and  their 
Securities  Act  filings. 

Regarding  the  requirement  that  a 
company  disclose  its  website  address  in 
its  annual  report  on  Form  10-K,  some 
commenters  were  concerned  as  to 
whether  including  the  website  address 
in  the  filing  constitutes  incorporation  by 
reference  of  any  website  information 
into  the  filing. '^^  If  a  company  is 
complying  with  this  disclosure  item  in 
its  annual  report  on  Form  10-K,  the 
inclusion  of  the  company's  website 
address  will  not,  by  itself,  include  or 
incorporate  by  reference  the  information 
on  the  site  into  the  company's 
Commission  filing,  unless  the  company 


otherwise  acts  to  incorporate  the 
information  by  reference.^^/ 

We  understand  that  a  company  may 
have  multiple  Web  sites  that  it  uses  for 
various  purposes,  such  as  investor 
relations,  product  information  and 
business-to-business  activities.  We 
interpret  the  requirement  to  disclose  the 
company's  website  address  to  mean  the 
website  the  company  normally  uses  for 
its  investor  relations  functions. 

The  revisions  we  adopt  today  create 
new  disclosiu-e  obligations  that  are 
designed  to  create  duties  only  under 
Sections  13(a)  and  15(d)  of  the  Exchange 
Act.  The  new  disclosure  is  not  an 
antifraud  rule,  and  it  is  not  designed  to 
create  new  duties  under  the  antifraud 
provisions  of  the  federal  securities  laws 
or  in  private  rights  of  action  or  to  alter 
any  existing  liability  provisions.  The 
new  disclosure  also  does  not  separately 
create  or  otherwise  affect  a  company's 
duty  to  update  its  prior  statements. 

As  proposed,  we  are  initially  limiting 
the  amendments  to  accelerated  filers. 
Commenters  were  nearly  unanimous  in 
thinking  that  we  should  extend  the 
amendments  to  all  filers,  including 
smaller  issuers  and  foreign  issuers. ^^^ 
According  to  these  commenters,  the 
utility  of  information  about  report 
access  is  likely  to  be  just  as  great  or  even 
greater  for  these  issuers  compared  to  the 
minimal  incremental  cost  that  may  be 
associated  with  the  proposals.  We  will 
continue  to  study  this  issue  and 
consider  extending  the  requirement  to 
all  reporting  companies  after  evaluating 
oin  initial  experience  with  the 
requirement  by  accelerated  filers. 

m.  Paperwork  Reduction  Act 

The  amendments  contain  "collection 
of  information"  requirements  within  the 
meaning  of  the  Paperwork  Reduction 
Act  of  1995  ("PRA")."s  We  published 
a  notice  requesting  comment  on  the 
collection  of  information  requirements 
in  the  Proposing  Release,  and  we 
submitted  these  requirements  to  the 
Office  of  Management  and  Budget 
("OMB")  for  review.!*"  SubsequenUy, 


'"  See,  for  example,  Release  No.  33-7233  (Oct.  6, 
1995)  |60  FR  53458),  at  n.  24  and  the  accompanying 
text. 

'M  See.  for  example,  the  Letters  of  the  ABA; 
ASCS;  Caremark  Rx.  Inc.;  NYCBA;  NYSBA; 
PricewaterhouseCoopers  LLP;  and  Sullivan  & 
Cromwell. 


•^'  In  the  2000  Release,  we  provided  interpretive 
guidance  on  the  effect  of  including  a  website 
address  in  other  situations.  See  the  2000  Release, 
note  132  above,  at  n.41  and  the  accompanying  text. 
We  are  not  changing  that  guidance  for  those  other 
situations. 

•^"  See,  for  example,  the  Letters  of  the  ABA; 
ASCS;  Comcast  Corporation:  Deloitte  &  Touche 
LLP;  The  Dow  Chemical  Company;  Institute  of 
Management  Accountants;  PricewaterhouseCoopers 
LLP;  and  TIAA-CREF. 

''»44  U.S.C.  3501  elseq. 

MO  Publication  and  submission  were  in 
accordance  with  44  U.S.C.  3507(d)  and  5  CFR 
1320.11. 


OMB  approved  the  proposed 
information  collection  requirements. 

The  titles  for  the  collection  of 
information  are  "Form  10-K"  and 
"Form  10-Q."  An  agency  may  not 
conduct  or  sponsor,  and  a  person  is  not 
required  to  respond  to,  a  collection  of 
information  unless  it  displays  a 
ciurentiy  valid  OMB  control  number. 

Form  10-K  (OMB  Control  No.  3235- 
0063)  prescribes  information  that  a 
registrant  must  disclose  annually  to  the 
market  about  its  business.  Preparing  and 
filing  an  annual  report  on  Form  10-K  is 
a  collection  of  information. 

Form  10-Q  (OMB  Contit)l  No.  3235- 
0070)  prescribes  information  that  a 
registrant  must  disclose  quarterly  to  the 
market  about  its  business.  Preparing  and 
filing  a  quarterly  report  on  Form  lO-Q 
is  a  collection  of  information. 

We  ciurentiy  estimate  that  Form  10- 
K  results  in  a  total  annual  compliance 
burden  of  12,105,360  hours  and  an 
annual  cost  of  $1,210,536,000.  The 
burden  was  calculated  by  multiplying 
the  estimated  number  of  respondents 
filing  Form  10-K  annually  (9.384)  by 
the  estimated  average  number  of  hours 
each  entity  spends  completing  the  form 
(1,720  hours).  We  estimate  that  75%  of 
the  burden  is  carried  by  the  respondent 
internally  (9,384  x  1,720  x  0.75  = 
12,105,360),  and  we  estimate  that  25% 
of  the  burden  is  carried  by  outside 
advisors  retained  by  the  respondent  at 
an  average  cost  of  $300  per  hoiu-  (9,384 
X  1,720  X  0.25  X  $300  = 
$l,210,536,000).i'»i  The  portion  of  the 
burden  carried  by  outside  advisors  is 
reflected  as  a  cost. 

We  currentiy  estimate  that  Form  10- 
Q  results  in  a  total  annual  compliance 
burden  of  2,728,092  hours  and  an 
annual  cost  of  $272,809,200.  The 
burden  was  calculated  by  multiplying 
the  estimated  niunber  of  reports  on 
Form  10-Q  filed  annually  (26,746)  by 
the  estimated  average  niunber  of  hours 
each  entity  spends  completing  the  form 
(136  hours).  We  estimate  that  75%  of 
the  burden  is  prepared  by  the 
respondent  (26,746  x  136  x  0.75  = 
2,728,092).  We  estimate  that  25%  of  the 
biuden  is  prepared  by  outside  advisors 
retained  by  the  respondent  at  an  average 
cost  of  $300  per  hoiu-  (26,746  x  136  x 
0.25  X  $300  =  $272,809,200).  This 


•*•  Our  allocation  of  the  burden  for  Form  10-K 
and  Form  10-Q  is  a  departure  from  the  Proposing 
Release  and  our  past  PRA  submissions  for  Exchange 
Act  periodic  reports,  for  which  we  estimated  that 
the  company  carried  25%  of  the  burden  internally 
and  75%  of  the  burden  was  carried  by  outside 
professionals  retained  by  the  company.  See  also 
Release  No.  33-3098  (May  10,  2002)  [67  FR  35620). 
We  believe  that  this  new  allocation  more  accurately 
reflects  current  practice  for  armual  and  quarterly 
reports. 
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portion  of  the  burden  is  reflected  as  a 
cost. 

A.  Summary  of  Amendments 

The  amendments  will  accelerate  the 
filing  deadlines  of  quarterly  reports  on 
Form  10-Q  and  aimual  reports  on  Form 
10-K  by  companies  subject  to  specified 
public  float  and  reporting  history 
requirements.  The  amendments  also 
require  those  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether  the 
company  provides  access  to  its 
Exchange  Act  reports  bee  of  charge  on 
its  Internet  website  as  soon  as 
reasonably  practicable  after  those 
reports  are  electronically  filed  with  or 
furnished  to  the  Commission.  If  a 
company  does  not  provide  website 
access  in  this  manner,  it  must  also 
disclose  the  reasons  it  does  not  do  so. 
We  also  require  companies  to  disclose 
their  website  address  if  they  have  one. 
We  believe  that  the  revisions  will 
promote  direct,  imiform  and  more 
widespread  dissemination  of  timely 
information  to  investors  and  the  markets 
and  further  the  piuposes  of  short-form 
registration  under  the  Securities  Act. 

B.  Summary  of  Comment  Letters  and 
Revisions  to  Proposals 

We  requested  comment  on  the  PRA 
analysis  contained  in  the  Proposing 
Release.  We  received  responses  from 
two  companies  addressing  the 
Commission's  overall  estimates  for 
preparing  reports.^^^  Both  commenters 
questioned  our  original  estimate  of  the 
^location  of  the  burden  between  the 
company  (25%  of  the  binden)  and 
outside  professionals  retained  by  the 
company  (75%  of  the  burden).  Both 
believed  the  estimate  for  the  amount  of 
work  prepared  in-house  should  be  much 
higher.  ^^3  Subsequent  to  the  Proposing 
Release,  we  have  changed  our  estimates 
of  the  allocation  of  the  burden  between 
the  company  and  outside  advisors  to 
75%  for  in-house  work  and  25%  for 
outside  advisors. '*•♦  We  recognize  that 
not  all  companies  may  utilize  in-house 
resources  to  the  extent  mentioned  by  the 
commenters,  but  we  believe  the  new 
allocation  more  accurately  reflects 
current  practice  for  annual  and 
quarterly  reports. 


One  of  the  commenters  believed  the 
Commission's  estimate  of  the  average 
number  of  hours  each  entity  spends 
completing  Form  10-Q  (136  hours)  is 
too  low. ^••5  The  commenter  also 
believed  that  the  Commission's  estimate 
of  the  average  niunber  of  hours  each 
entity  spends  completing  the  Form  10- 
K  (1,720  hours)  was  more  accurate.  We 
have  not  concluded  that  our  estimates 
should  be  changed  as  a  result  of  this 
comment,  although  we  will  continue  to 
monitor  registrant  response  to  our 
burden  hour  estimates. 

In  addition  to  the  concerns  raised  by 
commenters,  we  have  made  several 
modifications  to  the  proposals,  although 
the  modifications  do  not  affect  our 
estimate  of  the  incremental  burden  of 
the  amendments.  The  amendments  will 
change  the  calculation  date  for 
determining  the  disclosure  of  a 
company's  common  equity  public  float 
that  appears  on  the  cover  page  of  its 
Form  10-K.  In  addition,  companies  will 
be  required  to  check  a  box  on  their  Form 
10-K  and  10-Q  indicating  whether  they 
are  an  accelerated  filer.  We  believe  these 
changes  are  minimal  and  do  not  affect 
the  total  amount  of  burden  hours  for 
preparing  the  forms. 

In  addition,  we  have  made  several 
changes  to  the  proposal  for  disclosure 
concerning  access  to  company  reports  in 
response  to  comments  on  the  substance 
of  the  proposal  and  to  avoid 
unnecessarily  lengthening  reports. 
These  changes  include  revising  or 
eliminating  some  of  the  proposed 
disclosure  elements.  We  do  not  believe 
these  changes  will  significantiy  change 
our  previous  estimates  of  the  burden  on 
registrants  frx)m  this  new  disclosure 
item. 

C.  Revisions  to  Reporting  and  Cost 
Burden  Estimates 

We  estimate  that  approximately  59% 
of  Form  10-K  and  Form  10-Q 
respondents,  or  5,494  respondents,  will 
satisfy  our  proposed  definition  of 
accelerated  filer,  and  thus  will  be 
subject  to  accelerated  deadlines  and  the 
requirement  to  make  the  enhanced 
disclosiue  in  their  Form  10-K  regarding 
website  access  to  their  Exchange  Act 
reports.'*^ 


>«2  See  the  Letters  of  PPL  Corporation  and 
Southern  Union  Company. 

x^One  commenter  believed  the  estimate  should 
be  90%  for  in-house  work  and  10%  for  outside 
professionals.  See  the  Letter  of  PPL  Corporation. 
The  other  commenter  mentioned  it  prepares  over 
95%  of  its  reports  by  in-house  personnel.  See  the 
Letter  of  Southern  tJnion  Company. 

'**  See  note  141  above. 


'**The  commenter  provided  an  estimate  of  400 
hours.  See  the  Letter  of  PPL  Corporation. 

'*"  We  arrived  at  this  estimate  by  multiplying  the 
approximate  number  of  respondents  that  file  on 
Form  10-K  that  do  not  only  have  a  class  of 
securities  registered  under  Section  15(d)  of  the 
Exchange  Act  (and  hence  are  less  likely  to  have 
listed  equity  and  therefore  a  public  float)  (7,384)  by 
74.4%,  which  represents  the  percentage  of 
companies  in  Standard  &  Poors  Research  Insight 
Compustat  Database  with  a  market  capitalization 
above  $75  million  out  of  the  total  number  of 
companies  in  the  Compustat  Database  with  a 


For  our  amendments  regarding  filing 
deadlines,  the  amount  of  information 
required  to  be  included  in  Exchange  Act 
reports  will  remain  the  same. 
Accordingly,  solely  for  purposes  of  the 
Paperwork  Reduction  Act,  our  estimate 
is  that  the  amount  of  time  necessary*  to 
prepare  the  reports,  and  hence,  the  total 
amount  of  burden  hours,  will  not 
change. 

As  proposed,  we  estimate  that  the 
preparation  of  the  required  disclosure 
regarding  information  access  in  a 
respondent's  Form  10-K  will  add  0.50 
burden  hours  to  each  annual  report  on 
Form  10-K.  Thus,  we  estimate  this 
aspect  of  the  amendments  will  add  an 
additional  2,747  burden  hours  to  the 
current  Form  10-K  (0.50  hours  x  5,494 
respondents).  We  estimate  that  75%  of 
the  burden  is  carried  by  the  respondent 
(0.50  X  5.494  X  0.75  =  2,060).'*^  We 
estimate  that  25%  of  the  burden  is 
prepared  by  outside  advisors  retained 
by  die  respondent  at  an  average  cost  of 
$300  per  hour  (0.50  x  5,494  x  0.25  x 
$300  =  $206,025).  This  portion  of  the 
burden  is  reflected  as  a  cost. 

As  a  result,  we  estimate  the  total 
annual  compliance  burden  for  Form  10- 
K  after  our  revisions  to  be  12,107.420 
hours  and  an  aimual  cost  of 
$1,210,742,025,  an  increase  of  2,060 
hours  and  $206,025  in  cost.  Compliance 
with  the  disclosure  requirement  will  be 
mandatory.  There  will  be  no  mandatory 
retention  p>eriod  for  the  information 
disclosed,  and  responses  to  the 
disclosure  requirements  will  not  be  kept 
confidential.  We  do  not  believe  that  the 
imposition  of  this  disclosure 
requirement  will  alter  significantly  the 
number  of  respondents  that  file  on  Form 
10-K. 

IV.  Cost-Benefit  Analysis 

The  amendments  are  part  of  our 
initiative  to  modernize  and  improve  the 
regulatory  system  for  periodic 
disclosure  under  the  Exchange  Act.  We 
are  sensitive  to  the  costs  and  benefits 
that  result  from  our  rules.  In  this 
section,  we  examine  the  benefits  and 
costs  of  out  amendments. 


market  capitalization  above  S25  million  (the  upper 
limit  for  small  business  filers  on  Form  10-KSB).  It 
is  our  understanding  that  the  data  in  the  Compustat 
Database  is  derived  principally  from  larger 
companies,  so  our  estimate  may  overstate  the  actual 
percentage  of  companies  that  would  be  affected  by 
the  proposals. 

>*' As  discussed  in  note  141  above,  this  allocation 
of  the  burden  is  a  departure  ftom  the  Proposing 
Release,  for  which  we  estimated  that  the  respondent 
carried  25%  of  the  burden  internally  and  75%  of 
the  burden  was  carried  by  outside  advisors  retained 
by  the  respondent.  We  believe  that  this  new 
allocation  more  accurately  reflects  current  practice 
for  armual  and  quarterly  reports. 
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The  rule  and  form  changes  will 
enhance  the  timeliness  and  availability 
of  disclosiu'e  to  investors  in  two  ways: 

•  Shorten  the  due  dates  of  quarterly 
and  annual  reports  (and  transition 
reports)  for  domestic  reporting 
companies  that  meet  certain  public  float 
and  reporting  history  requirements;  '*" 
and 

•  Require  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether 
companies  provide  access  to  their 
Exchange  Act  reports  on  their  Internet 
websites. 

A.  Acceleration  of  Quarterly  and 
Annual  Report  Due  Dates 

1.  Benefits 

The  due  dates  for  quarterly  and 
aimual  reports  by  domestic  issuers  have 
not  changed  in  over  30  years,  despite 
enormous  advances  in  information 
technology  and  productivity.  We  believe 
that  periodic  reports  contain  valuable 
information  for  investors.  Shortening 
the  due  dates  for  quarterly,  annual  and 
transition  reports  will  provide  many 
benefits.  Most  importantly,  it  will 
accelerate  the  delivery  of  information  to 
investors  and  the  capital  markets, 
enabling  them  to  make  more  informed 
investment  and  valuation  decisions 
more  quickly. ^**^  This  helps  the  capital 
markets  function  more  efficiently, 
which  implies  more  efficient  valuation 
and  pricing.  While  quarterly  and  annual 
reports  at  present  generally  reflect 
historical  information,  a  lengthy  delay 
before  that  information  becomes 
available  makes  the  information  less 
valuable  to  investors. 

The  more  extensive  information  in 
periodic  reports  is  evaluated  by 
investors  and  particularly  analysts  and 
institutional  investors  as  a  baseline  for 
the  incremental  disclosures  made  by  a 
company.  These  reports  also  contain 
more  detailed  information  that  is 
essential  to  conduct  comparative 
analyses,  as  this  information  is  often  not 
contained  in  earnings  releases  or  other 
incremental  disclosures.  Moreover,  the 
information  in  Exchange  Act  reports. 


Ma  We  also  are  making  conforming  amendments 
to  the  timeliness  requirements  for  the  inclusion  of 
financial  information  in  proxy  statements, 
information  statements  and  Securities  Act  and 
Exchange  Act  registration  statements. 

'*^Sorae  academic  evidence  shows  that  annual 
reports  on  Form  10-K  filed  through  the  EDGAR 
system  provide  incremental  information  to  the 
market  even  after  the  firm  has  made  an  earnings 
announcement.  See.  for  example.  Daqing  Qi.  Woody 
Wu.  and  In-Mu  Haw.  2000.  "The  Incremental 
Information  Content  of  SEC  10-K  Reports  Filed 
Under  the  EDGAR  System."  Journal  of  Accounting. 
Auditing,  and  Finance  15  (Winter) ;  25—45.  See  also 
the  Letter  of  Paul  A.  Griffin. 


due  to  its  required  nature  and  the 
liability  to  which  it  is  subject,  provides 
a  verification  function  against  other 
statements  made  by  the  company  in 
press  releases  and  other  public 
announcements.  Investors  and  other 
users  of  the  reports  can  judge  previous 
informal  statements  by  the  company 
against  the  more  extensive  and 
mandated  disclosure  provided  in  the 
reports  that  have  been  reviewed  by 
independent  public  accoimtants  and 
other  advisors.  Accelerating  the 
availability  of  this  information  will 
enable  this  verification  to  occvu-  at  an 
earlier  point  in  time.  Accelerating  the 
availability  of  these  reports  also  may 
increase  the  relevance  of  these  reports, 
as  the  timeliness  of  information  has 
considerable  value  to  investors  and  the 
markets.  Moreover,  seasoned  issuers 
incorporate  information  from  their 
Exchange  Act  reports  in  their  Securities 
Act  registration  statements.  Hence, 
investors  buying  in  these  public 
offerings,  particularly  in  on-going  shelf 
offerings,  also  may  benefit  from  more 
timely  disclosm-e. 

Many  companies  now  routinely 
release  quarterly  and  annual  results  well 
before  they  file  their  formal  reports  with 
us.  These  earnings  announcements 
reflect  the  importance  of  financial 
information  and  investors'  demand  for  it 
at  the  earliest  possible  time.  Assuming 
that  companies  are  collecting  and 
evaluating  information  before  they  issue 
these  announcements,  the  availability  of 
this  information  also  suggests  that  much 
of  the  process  involved  in  preparing  the 
financial  information  contained  in 
periodic  reports  is  substantially 
complete.  However,  these  earnings 
announcements  are  generally  less 
complete  in  their  disclosure  than 
quarterly  or  annual  reports,  and  they 
can  emphasize  information  that  is  less 
prominent  in  quarterly  or  annual 
reports.  Investors  often  must  wait  for  the 
periodic  reports  to  receive  financial 
statements  and  the  accompanying  notes 
prepared  in  accordance  with  generally 
accepted  accounting  principles,  MD&A 
and  other  vitally  important  financial 
disclosures.  These  additional 
disclosures  increase  transparency  for 
investors. 

We  also  are  making  conforming 
amendments  to  accelerate  the  timeliness 
requirements  in  Regulation  S-X  for  the 
inclusion  of  financial  statements  by 
accelerated  filers  in  other  Commission 
filings,  such  as  Securities  Act  and 
Exchange  Act  registration  statements 
and  proxy  cmd  information  statements 
under  Section  14  of  the  Exchange  Act. 
When  the  Commission  made  extensive 
revisions  to  its  rules,  forms  and 
regulations  in  1980  to  further  the 


integrated  disclosure  system,  it  adopted 
amendments  regarding  the  inclusion  of 
financial  information  in  registration 
statements  and  proxy  statements  that 
parallel  the  requirements  for  financial 
data  in  Exchange  Act  periodic  reports. 
Parallel  requirements  facilitate  the 
integrated  reporting  system  by 
simplifying  existing  rules.  They  also 
improve  overall  disclosure  as  investors 
are  assured  consistent  requirements  as 
to  the  timeliness  of  information 
regardless  of  the  dociunent  received.  If 
conforming  amendments  are  not  made 
to  keep  these  requirements  parallel,  a 
filing  could  conceivably  be  made  under 
the  Securities  Act  with  financial 
information  less  ciurent  than  that  filed 
under  the  Exchange  Act.  Accordingly,  to 
facilitate  uniform  requirements,  we  are 
adopting  amendments  to  Regulation  S- 
X  to  conform  the  timeliness 
requirements.  Under  the  conforming 
amendments  we  are  adopting  today, 
financial  statements  included  in  a 
registration  statement  or  proxy 
statement  still  wilt  be  required  to  be  at 
least  as  current  as  any  financial 
statements  filed  under  the  Exchange 
Act. 

Many  commenters  representing 
investors,  users  of  financial  information 
and  several  companies  concurred  with 
our  assessment  of  the  benefits  of  the 
proposals.  These  commenters  believed 
that  shortening  deadlines  will  improve 
the  delivery  and  flow  of  reliable 
information  to  investors  and  capital 
markets  and  assist  in  the  efficient 
operation  of  the  markets.  These 
commenters  emphasized  the  importance 
of  the  extensive  information  in  periodic 
reports  and  investors'  demand  for  it  at 
the  earliest  possible  time.  Several  other 
companies,  accoimting  firms  and 
professional  associations  agreed  in 
concept  that  shortening  due  dates 
would  improve  the  flow  of  information, 
but  believed  the  due  dates  should  reflect 
concerns  about  the  quality  of 
information  to  be  filed. 

A  small  minority  of  companies,  law 
firms  and  business  organizations, 
however,  believed  that  existing 
deadlines  and  market  practices  are 
sufficient  to  satisfy  investors'  needs  and 
believed  we  over-emphasized  the 
importance  of  periodic  reports.  These 
commenters  did  not  think  a  significant 
benefit  would  result  from  shortening 
deadlines,  but  also  generally  did  not 
attempt  to  address  the  question  of 
possible  benefits  from  the  perspective  of 
users  of  the  reports.  While  we  recognize 
that  investors  and  the  markets  rely  on 
information  from  a  variety  of  sources  in 
formulating  their  investment  decisions, 
we  agree  with  the  near  unanimous  view 
of  commenters  representing  the  users  of 
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reports  that  the  financial  and  other 
information  in  periodic  reports  is 
important  to  them,  and  that  accelerating 
the  delivery  of  the  reports  will  provide 
benefits  to  investors  and  the  markets. 

2.  Costs 

The  amendments  will  increase  costs 
to  some  affected  reporting  companies, 
although  companies  may,  and  some 
already  do,  report  within  the  new 
deadlines  volimtarily.  Specifically,  the 
amendments  may  increase  the  costs  of 
preparing  reports  because  although 
companies  already  must  prepare  the 
reports,  some  may  have  to  delay  other 
projects  or  use  additional  resources, 
including  in-house  personnel,  outside 
legal  counsel  and  outside  auditors  to 
prepare  the  information  in  a  shorter 
timeframe.  Some  companies  may  need 
to  make  additional  capital  investments, 
such  as  in  additional  information 
systems,  to  prepare  their  reports  in  a 
shorter  timeframe. 

While  a  few  commenters  believed  that 
the  original  proposals  would  not  have  a 
significant  adverse  effect  on  the  cost  of 
preparing  reports,  most  who  addressed 
the  subject  mentioned  that  the  original 
proposals  would  result  in  some 
increased  costs.  Many  oudined  their 
process  of  preparing  reports  to 
demonstrate  the  difficidties  of 
accelerating  the  process.  The  particular 
steps  and  timing  varied  depending  on 
the  individual  company,  and  not  all 
companies  appear  to  be  at  the  same 
level  of  technological  sophistication  and 
staffing  for  preparing  reports.  Two 
professional  associations  noted  that 
there  are  no  current  best  practices  for 
preparing  reports.^^o  ^g  a  result,  the  few 
cost  estimates  received  varied  widely, 
and  many  commenters  were  imable  to 
provide  estimates.  One  company 
believed  it  was  not  possible  to  put  a 
dollar  value  on  such  costs,  as  it  depends 
on  the  quality  and  flexibility  of  each 
registrant's  present  systems,  processes 
and  staff. ^s'  According  to  one 
professional  association  that  surveyed 
its  members,  52%  of  its  suwey 
respondents  reported  that  they  expected 
costs  to  increase  in  order  to  comply 
with  the  original  proposals. ^^^  Forty- 
five  percent  of  respondents  indicated 
they  would  have  to  hire  additional  staff, 
and  27%  of  respondents  indicated  they 
would  have  to  buy  or  develop 
additional  systems.  Other  conunenters 
were  concerned  that  accelerating 
deadlines  would  result  in  increased 
audit  fees,  particularly  for  companies 


.  <!><■  See  the  Letters  of  the  ASCS  and  the  Business 
Roundtable. 
1^1  See  the  Letter  of  American  Electric  Power. 
"2  See  the  Letter  of  the  ASCS. 


with  a  calendar  fiscal  year-end,  given  a 
compression  in  the  amount  of  time 
available  for  auditors  to  complete  their 
work  for  these  companies. 

The  amendments  may  have  indirect 
effects  as  well.  While  some  companies 
commented  that  they  could  or  already 
comply  with  the  proposal  without 
undue  burden,  the  group  that  objected 
to  the  proposal  raised  several  conmion 
concerns  over  the  extent  of  acceleration 
and  transition  period  proposed.  The 
most  common  concern  was  that  the 
proposed  deadlines  would  negatively 
affect  the  quality  and  accviracy  of 
reports.  According  to  one  professional 
association,  two-thirds  of  its  survey 
respondents  expected  a  reduction  in  the 
precision  of  reported  information  under 
the  original  proposals. '^^  We  are  not 
changing  the  liability  standards  for 
reports,  nor  are  we  decreasing  the 
amoimt  of  information  required. 
Investors  and  the  capital  markets  may 
suffer  if  quality  or  accuracy  diminished, 
causing  the  markets  to  function  less 
efficiently  and  investment  decisions  to 
be  impaired. 

Another  common  concern  was  that 
the  proposed  deadlines  would  impair 
the  ability  of  management,  external 
auditors,  boards  of  directors  and 
especially  audit  committees  to 
scrutiiuze  and  review  filings  properly 
and  give  appropriate  consideration  to 
the  form,  substance  and  priority  of 
disclosures,  especially  MD&A 
disclosiues  and  financial  statement 
footnotes.  These  commenters  feared  that 
disclosures  could  be  reduced  or  become 
more  boilerplate  if  companies  have  less 
time  to  prepare  and  review  them.  The 
commenters  believed  that  accelerating 
deadlines  in  the  manner  proposed 
would  also  imdermine  the  governance 
and  review  mechanisms  that  have  been 
put  in  place  to  ensme  quality.  Several 
other  commenters  mentioned  additional' 
concerns  over  the  proposals,  such  as  an 
increased  need  to  use  estimates  or  an 
increased  risk  of  amendments  or 
restatements  because  of  rushed 
preparation.  Several  commenters  were 
especially  concerned  about  accelerating 
deadlines  now  given  recent  events  with 
Arthur  Andersen  LLP. 

We  have  limited  direct  data  on  which 
to  base  cost  estimates  of  the 
amendments.  However,  we  reviewed 
cost  estimates  provided  by  respondents 
to  a  survey  conducted  by  the  American 
Society  of  Corporate  Secretaries.  These 
estimates  were  based  on  the  original 
proposal.  We  attempted  to  determine  if 
the  survey  results  were  related  to  issuer 
characteristics.  The  cost  estimates  did 
not  appear  to  be  f  elated  to  market 


capitalization,  revenues,  industry  or 
number  of  reporting  segments  of  the 
underlying  company-  Based  on  46 
companies  with  over  $75  million  in 
public  float  that  provided  estimates. 
1 7%  reported  that  they  did  not  expect 
any  additional  costs  from  the  proposals. 
43.4%  expected  initial  costs  to  prepare 
for  the  proposals.  These  estimates 
ranged  from  $12,500  to  $5,000,000,  with 
a  median  value  of  $125,000.  50% 
expected  on-going  annual  costs  to 
comply  with  the  proposals.  These 
estimates  ranged  from  $27,500  to 
$250,000,  with  a  median  value  of 
$90,000.  11%  of  respondents  expected 
both  initial  and  on-going  costs  to 
comply  with  the  proposals.  Assuming 
these  estimates  are  representative  of  all 
affected  companies,  we  estimate  that 
initial  costs  of  the  original  proposal  for 
all  affected  companies  would  range 
from  $29,862,500  to  $11,945,000,000. 
with  a  median  value  of  $298,625,000.15* 
Aggregate  on-going,  aimual  costs  of  the 
origined  proposal  for  all  affected 
companies  would  range  from 
$75,524,500  to  $686,750,000,  with  a 
median  value  of  $247,230,000. 

These  estimates  may  overstate  the 
actual  costs  from  the  amendments  we 
are  adopting  today,  however,  as  we  are 
making  several  accommodations  to 
address  commenters'  concerns  and  to 
ease  compliance,  including: 

•  A  gradual  phase-in  of  the  new 
deadlines  over  three  years,  with  no 
change  in  deadlines  for  the  first  year; 

•  A  less  extensive  ultimate 
acceleration  of  quarterly  reports  than 
proposed; 

•  Revisions  to  the  definition  of 
accelerated  filer  to  give  companies  more 
advance  notice  and  time  to  prepare  for 
accelerated  deadlines;  and 

•  Conforming  amendments  that  allow 
certain  financial  statements  of 
subsidiaries  to  be  filed  by  later 
amendment  if  the  subsidiary  is  not  an 
accelerated  filer. 

A  phased-in  approach  helps  to 
alleviate  the  immediate  impact  of  any 
costs  and  burdens  that  may  be  imposed 
on  certain  registrants.  While  several 
commenters  indicated  that  they  could 
report  on  an  accelerated  timeframe 
today,  several  major  business 
associations  that  surveyed  their 
members  reported  that  adjustment  to 
accelerated  deadlines  would  be  easier 
with  a  phase-in  period.^'^^  A  longer 
transition  may  even  help  reduce  costs  as 
companies  will  have  additional  time  to 


'"W. 


'*<  This  estimate  is  based  on  our  estimate  of  the 
probable  number  of  affected  reporting  companies 
determined  for  purposes  of  the  Paperwork 
Reduction  Ad  (5,494). 

"5  See.  for  example,  the  Letters  of  the  ASCS;  the 
Business  Roundtable:  and  FEI. 
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develop  best  practices,  long-term 
processes  and  efficiencies  to  prepare 
reports,  as  opposed  to  having  to  take 
rushed  and  possibly  inefficient 
measures  to  meet  a  more  sudden 
acceleration.  Also,  a  longer  transition 
period  helps  to  smooth  out  any  possible 
impact  on  the  availability  of  third  party 
advisors  used  by  companies  to  prepare 
their  reports. 

A  less  extensive  acceleration  of  the 
quarterly  report  deadline  also  will 
alleviate  some  of  the  burdens  mentioned 
by  commenters.  There  will  be  more  time 
than  proposed  to  gather  the  necessary 
data  and  complete  the  necessary 
reviews  by  company  officials,  the  board 
of  directors  and  outside  advisors.  One 
professional  association  commented 
that  80%  of  its  svirvey  respondents 
reported  they  could  more  easily  meet  a 
35-day  deadline  than  a  30-day 
deadline.^'*  Further,  we  believe  that  by 
imposing  a  40-day  deadline  before 
finally  reducing  it  to  35  days,  we  are 
striking  an  adequate  compromise 
between  the  benefits  of  reducing 
deadlines  with  the  potential 
inconvenience,  difficulty  and  cost  that 
may  be  incurred  by  some  companies. 

Regarding  our  conforming  changes  to 
the  timeliness  requirements  in  other 
Commission  filings,  we  recognize  that 
for  some  short  period  of  time, 
accelerated  filers  may  be  prevented  from 
going  to  market.  However,  it  is  our  view 
that,  when  a  company  is  an  accelerated 
filer  and  is  attempting  to  raise  capital  in 
the  marketplace  after  audited  financial 
information  would  be  required  to  be 
filed  imder  the  Exchange  Act,  it  is 
reasonable  to  delay  registration  until 
such  financial  statements  become 
available.  We  believe  this  change  is  in 
the  best  interest  of  the  investing  public 
and  will  not  create  any  additional 
biuden  on  the  large  majority  of 
accelerated  filers  because  the  required 
financial  information  already  will  be 
required  to  have  been  filed.  Also,  as  in 
the  past,  we  will  consider  waivers  to  the 
rules  where  unusual  circiunstances 
dictate  the  need  for  them. 

We  considered  several  regulatory 
alternatives  in  formulating  the  final 
amendments.  We  considered,  but 
rejected,  the  alternative  of  tying  the  due 
date  of  reports  to  a  company's 
announcement  of  earnings.  Not  all 
companies  issue  earnings  releases  or 
issue  them  on  an  accelerated  basis.  As 
a  result,  linking  deadlines  to  earnings 
releases  may  not  result  in  more 
accelerated  reporting  of  information.  We 
also  were  concerned  that  linking  report 
deadlines  to  earnings  announcements 


»*«  See  the  Letter  of  the  ASCS.  See  also  Letter  of 
the  Business  Roundtabla 


could  delay  earnings  announcements,  as 
companies  would  loiow  that  the 
announcement  would  trigger  the 
deadline  to  file  reports.  While  market 
demand  for  earnings  information  could 
negate  this  risk,  an  approach  linking 
deadlines  to  earnings  annoimcements    . 
could  have  the  effect  of  penalizing 
companies  for  early  releases  of 
information  while  rewarding  companies 
that  delay  their  earnings  with  extended 
time  to  file  their  reports. 

Even  with  a  phase-in  period, 
accelerating  filing  deadlines  may  create 
the  risk  that  more  companies  wUl  file 
their  reports  late  or  need  a  filing 
extension.  Moreover,  if  a  company  is 
late  filing  its  reports,  it  will  lose 
availability  for  short-form  registration 
for  at  least  one  year  from  the  date  of  the 
late  filing.  Being  late  also  could  render 
Seciuities  Act  Rule  144  temporvily 
imavailable  for  security  holders'  resales 
of  restricted  and  control  securities,  and 
make  new  filings  on  Form  S-8 
temporarily  unavailable  for  resales  of 
employee  benefit  plan  securities.  We 
considered  the  suggestions  of  some 
conunenters  to  extend  the  filing 
extension  periods  in  Exchange  Act  Rule 
12b-25  as  an  additional  method  to 
alleviate  any  transition  difficulties  to 
shortened  deadlines.  However,  we  think 
a  lengthy  phase-in:  period  adequately 
addresses  these  concerns.  A  less 
dramatic  acceleration  of  deadlines  over 
a  set  schedule  each  year  will  provide 
companies  with  advance  notice  of  the 
changes  they  will  be  expected  to  make 
and  will  smooth  out  some  of  the 
possible  difficulties  raised  by 
commenters.  Rule  12b-25  in  its  existing 
form  still  will  provide  companies  that 
face  extenuating  circumstances  the 
ability  to  gain  a  filing  extension. 

While  OMi  proposals  did  mt  directly 
address  the  contents  of  earnings 
releases,  many  commenters  supported 
additional  efforts  by  the  Commission  in 
this  area.  Several  recommended  that 
earnings  or  other  standardized  earnings 
information  be  filed  with  the 
Commission,  such  as  on  Form  8-K. 
Others  thought  the  Commission  should 
.  consider  issuing  or  promoting  minimum 
requirements  or  guidelines  for  the 
contents  of  earnings  releases,  such  as  a 
GAAP  reconciliation.  While  we  will 
continue  to  explore  ways  to  improve 
earnings  releases,  and  the  Sarbanes- 
Oxley  Act  of  2002  requires  us  to  take 
steps  in  this  area,  we  believe  these  are 
separate  initiatives  from  the  need  to 
accelerate  periodic  report  deadlines.  As 
mentioned  above,  we  believe  periodic 
reports  contain  valuable  information  for 
investors,  and  comments  received  from 
the  users  of  this  information  uniformly 
indicated  their  desire  to  receive  the 


reports  at  the  earliest  time  that  is 
consistent  with  receiving  quality 
information. 

We  also  considered  shorter  and  longer 
phase-in  periods  and  deadlines.  While 
several  commenters  indicated  they 
could  report  on  an  accelerated 
timeframe  today,  several  major  business 
associations  that  surveyed  their 
members  reported  that  adjustment  to 
accelerated  deadlines  would  be  easier 
with  a  phase-in  period.  Also,  while 
comments  were  mixed,  the  majority  of 
commenters  addressing  the  issue 
believed  it  would  be  more  difficult  to 
accelerate  the  quarterly  report  than  the 
annual  report.  Accordingly,  the 
quarterly  deadline  will  only  be  reduced 
to  a  35-day  deadline  at  the  end  of  the 
phase-in  period,  which  is  five  days 
longer  than  originally  proposed.  We 
think  any  concerns  over  possible 
confusion  over  changing  deadlines 
during  the  phase-in  poriod  will  be 
temporary  and  justified  by  the  benefits 
of  giving  companies  additional  time  to 
adjust  their  reporting  schedules. 

We  considered  shortening  filing 
deadlines  for  all  companies.  Comments 
were  mixed  over  excluding  smaller 
issuers.  Although  we  believe  investors 
in  less  large  or.  unseasoned  companies 
may  want  and  benefit  &t>m  more  timely 
disclosures  just  as  much  as  investors  in 
larger,  listed  companies,  we  are 
concerned  that  this  may  impose  undue 
burden  and  expense  on  these 
companies.  Smaller  companies  are 
likely  to  be  more  sensitive  to  any 
increased  costs  in  preparing  their 
reports.  These  entities  may  not  have  the 
infrastructure  and  resources  available  or 
necessary  to  prepare  their  reports  on  a 
shorter  timeframe.  Accordingly,  we  are 
only  shortening  the  filing  deadlines  for 
companies  with  a  miniTnuTn  public  float 
or  reporting  history  as  proposed.  Of 
course,  smaller  companies  may  file  their 
reports  earlier  volimtarily. 

Comments  also  were  mixed  on  the 
proposed  $75  million  public  float 
threshold.  We  considered  several 
different  thresholds  for  shortening 
deadlines,  including  thresholds  based 
on  revenue,  measures  of  trading  volume 
and  listing  status.  However,  based  on 
our  past  experience,  we  believe  the 
public  float  test  currently  used  in  Form 
S-3  is  consistent  with  our  purposes.  We 
believe  that  a  public  float  test  serves  as 
a  reasonable  measure  of  company  size 
and  market  interest.  While  several 
commenters  urged  raising  the  threshold, 
we  believe  a  longer  phase-in  period  and 
a  less  extensive  acceleration  of  the 
quarterly  report  deadline  militates 
against  the  need  to  raise  the  threshold. 
The  definition  of  accelerated  filer  we  are 
adopting  today  excludes  nearly  half  of 


all  publicly  traded  companies,  as  well 
as  all  companies  eligible  for  our  small 
business  issuer  reporting  system,  all 
foreign  private  issuers  that  file  on  Form 
20-F  and  all  companies  that  do  not  have 
a  conunon  equity  public  float.  Selecting 
a  $75  million  public  float  threshold  also 
is  consistent  with  ova  conforming 
amendments  to  the  timeliness 
requirements  for  other  Commission 
filings.  By  using  the  same  threshold  as 
in  Form  S-3,  investors  are  assured  of 
receiving  the  most  up-to-date 
information  regardless  of  the  particular 
'    registration  form  a  company  diooses. 

B.  Web  Site  Access  to  Information 

1.  Benefits 

Widespread  access  to  timely  company 
infonflation  promotes  the  efficient 
functioniiig  of  the  capital  markets.  Also, 
ready  access  to  Exchange  Act 
infbnnation  is  critical  to  shoit-ibnn 
registration  of  securities  offBrings.  Many 
aspects  of  our  disdoeure  system  were 
adofrted  weU  before  die  revolutioiis  in 
infonnatiaii  tedmcdogjr  hnnis^t  about 
by  the  fanteniet.  In  modeniiziiig  and 
improvmg  oat  disckwuie  system,  vn 
recognize  the  benefits  of  t^  Inteniet  in 
pramating  wan  wideepieed 
disaemiiistion  of  infatmatkHi.  An 
eflkaeDt  and  cost  ensciiye  nettiod  fior 
coBipaniet  to  Bake  infonnatian 
availaMe  Aont  Iheanebfei  is  thronf^ 
their  hit— net  wehaite.  InadditioBto 
other  existing  sotaces  (rfoonpaay 
inlannatiaa,  sndi  as  our  website,  a 
camiiany's  web  rite  is  aam  obvioiu  place 
for  many  investon  to  find  infonaaliaa 
about  a  company.  A  company  also  may 
uae  diSsraot  fatmals  and  otlMT 
Sftproadtes  to  malniig  infannation 
avaHaUe  in  ways  it  bdievas  are  useful 
to  investon.  We  bdieve  company 
disdosure  should  be  mme  readily 
available  to  investors  on  a  tioMly  basis 
in  a  variety  of  locations  to  facilitate 
invested  access  to  that  infoimaticm.  We 
believe  it  is  important  for  investors  to 
know  of  additional  sources  vrbme  diey 
can  access  company  infbrmatian. 
^'7  Providing  this  disclosure  and 

.}      encouraging  companies  to  post  their 
Exchange  Act  reports  on  their  websites 
will  provide  many  benefits,  and  the  vast 
majority  of  commenters  concuired  and 
were  supportive  of  the  proposals.  The 
amendments  protect  investors  by 
alerting  them  to  soiuces  where  they  can 
obtain  direct  and  easy  access  to  the 
information  they  should  have  to  make 
informed  invesbnent  and  valuation 
decisions.  The  amendments  will  help 
promote  consistent,  direct,  timely  and 
more  widespread  access  of  information 
to  investors  and  the  m^kets,  and  further 
the  proper  functioning  of  the  integrated 


disclosiue  and  short-form  registration 
system.  An  efficiently  functioning 
registration  system  facilitates  capital 
formation.  Not  all  reporting  companies 
now  make  their  Exchange  Act  filings 
available  through  their  websites,  and 
not  all  the  ones  that  do  make 
information  available  provide  access  in 
real-time.  The  amendments  encourage 
imiform  best  practices  to  aid  in  an 
investor's  search  for  timely  information, 
thereby  potentially  reducing  the  costs  to 
gather  such  information. 

2.  Costs 

The  amendments  may  increase  the 
costs  to  some  affected  companies, 
although  we  seek  to  minimize  those 
costs.  Companies  will  be  required  to 
include  minimal  additional  disclosiue 
in  their  annual  report  on  Fcmn  10-K. 
We  estimate  this  will  result  in  a  total 
cost  of  $463,525  for  all  affected 
companies.  1^'  The  disclosioe 
requirement  only  will  apply  to 
companies  that  meet  specified  public 
float  and  lepocting  history  requirements, 
which  will  help  to  iniT»imi«»  the  impact 
on  companies  potentially  lees  able  to 
bear  additiaDal  costs.  The  amendments 
also  will  not  require  a  company  to 
I»ovide  wahsite  access,  ahhoogh  we 
sBCOuregB  aU  con^Mmes  to  do  so. 

Commenteis  were  nearly  imanimous 
in  Aeir  baHef  that  ^  proposal  would 
result  in  no  or  minimal  additional  costs 
and  woidd  not  be  unduly  bordensome 
to  imfitmammi,  particularly  since  it  is 
baritad  only  to  accelerated  filers-iM  Cm 
ptoiwBiooal  assodatiaa  mentioned  that 
the  Bsaiafity  of  its  survey  reqxmdents 
expected  ^al  die  proposal  would  incur 
no  additiaaal  costs.^>*  Anodiar 
pioisariomal  association  mentioned  that 
alsMMt  90%  of  companies  in  its  siuvey 
expected  to  accomi^ish  die  objectives  of 
the  proposal  with  ease.^*** 

Also,  as  we  now  provide  real-time 
access  to  Exdumge  Act  reports  through 
our  website,  hyperiinking  directly  to  our 
EDGAR  website  will  allow  a  company  to 
state  that  it  provides  website  access  in 
the  required  timeframe.  This  wiU  help 
to  decrease  further  any  incremental 
burdens  or  costs  caused  by  the 


amendments.  Some  commenters 
thought  the  proposal  was  duplicative  of 
EDGAR,  particularly  considering  that 
we  now  provide  real-time  Internet 
access  to  reports.  Despite  the 
availability  of  reports  through  oiu 
website,  we  concluded  that  disclosure 
regarding  company  website  access  is 
still  desirable  as  one  of  oiu  objectives  is 
to  encourage  the  availability  of 
information  in  a  variety  of  locations  and 
foster  best  practices  for  making  that 
information  broadly  accessible.  In 
response  to  conunents  concerned  about 
the  technical  and  other  obstacles  that 
might  lead  to  violating  the  proposed 
"same  day"  requirement,  we  have 
eliminated  that  reqiiirement. 

We  considered  several  additional 
regulatory  alternatives.  Many  companies 
already  voluntarily  provide  at  least 
some  access  to  their  filings  on  their 
websites,  but  not  all  provide  access  to 
all  of  their  filings  or  in  real-time.  We 
considered  reqiiiring  website  access  to 
company  reports  as  an  additional 
eligibility  requirement  for  short-form 
registration.  However,  we  woe 
concerned  that  the  potential  loss  of  form 
digibility  from  non-compliancs  with 
the  requirement  would  be  oveiiy 
burdensome  on  cranpanies.  We  are 
considering  the  suggestions  by  many 
cmnmaBters  to  extend  the  diKdosare 
requirement  to  non-ecoslcrated  filers. 


>>'The  Mtimale  is  btsed  on  the  burden  hour 
estimates  cakuUted  under  the  Paperwork 
Reduction  Act  For  purposes  of  the  Paperwork 
Reduction  Act.  we  estimate  that  the  additional 
disclosure  will  result  in  2,060  internal  burden 
hours  and  S206,02S  in  external  costs.  Assuming  a 
cost  of  $125/hour  for  in-house  professional  staff,  the 
total  cost  for  the  internal  burden  hours  would  be 
$257,500.  Hence  the  aggregate  cost  estimate  is 
S463.525  (S2S7.500  -f  $206,025). 

>>*See,  for  example,  the  Letters  of  the  ASCS;  Dow 
Chemical  Company;  Hibemia  Corporation; 
PricewaterhouseCoopers  LLP;  and  TIAA-CREF. 

>»  See  the  Letter  of  the  ASCS. 

><>o  See  the  Letter  of  the  NQU. 


Section  23(aX2)  of  the  Exchange 
Act  ^*^  requires  us,  whan  adopting  rules 
under  the  Exchaogs  Act.  to  consider  the 
impact  that  any  new  rule  would  have  on 
competition.  In  addition.  Section 
23(aX2)  prohibits  us  from  adopting  any 
rule  tliat  would  impose  a  burden  on 
omipetition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Exchange  Act.  We  have 
considered  the  amendments  inJight  of 
the  standards  in  Section  23(a)(2). 

The  amendments  are  intended  to 
improve  the  timeliness  and  accessibility 
of  Exchange  Act  reports  to  investors  and 
the  financial  markets.  We  anticipate 
these  amendments  will  enhance  the 
propw  functioning  of  the  capital 
markets.  This  increases  the 
competitiveness  of  companies 
participating  in  the  U.S.  capital  markets. 
The  amendments  will  affect  certain 
companies  and  not  others,  so  the 
impacts  of  the  proposal  may  not  be 
equally  distributed.  Also,  if  not  all 
competitors  in  a  given  industry  are 
subject  to  accelerated  deadlines. 


'•'  15  U.S.C.  78w(a)(2). 
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information  about  some  competitors 
may  be  disclosed  ahead  of  other 
competitors  (for  example,  the  filing  of 
material  contracts). '^^  xhis  could 
potentially  give  some  competitors  an 
informational  advantage.  If  the 
amendments  to  shorten  filing  deadlines 
increased  the  number  of  companies  who 
filed  their  reports  late,  this  could  reduce 
the  niunber  of  companies  eligible  for 
short-form  and  delayed  shelf 
registration.  For  our  amendments 
relating  to  website  access,  companies 
that  will  be  subject  to  accelerated 
deadlines  may  incur  increased  costs 
from  providing  additional  disclosure 
that  will  not  be  incurred  by  companies 
not  subject  to  these  deadlines.  However, 
we  believe  these  costs  are  not 
significant. 

We  requested  comment  on  any  anti- 
competitive effects  of  the  proposals.  A 
few  commenters  suggested  that  the 
proposals  to  accelerate  filing  deadlines 
might  have  some  effects  on  competition. 
For  example,  one  law  firm  thought  that 
differing  reporting  deadlines  for 
accelerated  and  non-accelerated  filers 
could  adversely  affect  competition.^^^ 
Non-accelerated  filers  would  enjoy  a 
competitive  advantage  against 
accelerated  filers  who  are  forced  to 
incur  the  incremental  costs  imposed  by 
accelerated  deadlines.  While  we 
recognize  that  the  impacts  of  the 
amendments  will  not  be  equally 
distributed,  we  also  must  balance  the 
market's  need  for  information  with  the 
ability  of  companies  to  report  on  an 
accelerated  timeframe  wiUiout  undue 
burden.  Not  all  companies,  particularly 
small  and  unseasoned  companies,  may 
have  the  resources  and  infrastructure  in 
place  to  prepare  their  reports  on  a 
shorter  timeframe  without  undue 
burden  or  expense.  While  any  dividing 
line  we  ultimately  choose  could  have  a 
possible  disproportionate  affect  at  the 
margin,  we  believe  separating  small  and 
large  companies  balances  the  needs  of 
investors  against  the  constraints  facing 
smaller  issuers.  In  doing  so,  the 
amendments  could  actually  encourage 
competition  because  they  are  designed 
to  avoid  imposing  onerous  burdens  and 
expenses  on  those  companies  that  are 
least  able  to  bear  them.  We  will 
continue  to  study  whether  acceleration 
of  deadlines  for  a  broader  class  of 
issuers  is  appropriate. 

Several  other  commenters  believed 
we  should  not  exclude  foreign  private 


'*^  The  Commission  does  have  rules  in  place  that 
allow  for  the  non-disclosure  of  certain  limited 
information  filed  with  the  Commission.  See.  for 
example,  Exchange  Act  Rule  24b-2  [17  CFR 
240.24b-2|. 

'"See,  for  example,  the  Letter  of  Troutman 
Sanders  LLP. 


issuers  from  oiu  definition  of 
accelerated  filer. '^  These  commenters 
believe  foreign  filers  should  be  subject 
to  the  same  rules  to  create  a  level 
playing  field  for  all  companies  that 
access  the  U.S.  capital  markets.  Other 
commenters  thought  that  the  issues 
involving  foreign  issuers  are  sufficiently 
different  as  to  warrant  separate  study 
and  rule  proposals. ^^^  We  agree  with  the 
latter  group.  We  do  recognize  that  with 
the  amendments  we  adopt  today,  the 
discrepancy  between  the  filing 
deadlines  for  larger  seasoned  U.S, 
issuers  and  those  for  foreign  private 
issuers  will  increase.  Foreign  issuers  are 
subject  to  similar  obligations  as  to  the 
information  to  be  reported.  There  are 
some  categories  of  information,  for 
example  executive  compensation,  where 
requirements  for  foreign  issuers  are  less 
onerous.  Foreign  issuers  that  do  not 
prepare  their  financial  statements  in 
accordance  with  U.S.  GAAP,  however, 
must  go  through  the  additional  step  of 
preparing  a  reconciliation  of  their 
financial  statements  to  U.S.  GAAP. 
These  companies  also  may  have 
additional  home  country  reporting 
requirements.  We  are  continuing  to 
consider  this  issue  and  Exchange  Act 
filing  requirements  generally  for  foreign 
issuers.  However,  given  that  a  current 
filing  lag  already  exists,  we  do  not 
believe  the  relative  increase  in  the  lag 
created  by  the  amendments  is 
significant  enough  to  warrant  a  delay  in 
their  adoption.  To  the  extent  any  anti- 
competitive effect  may  arise  from  the 
increase  in  this  lag,  we  believe  any  such 
burden  would  be  necessary  and 
appropriate  for  the  protection  of 
investors. 

Section  2(b)  of  the  Securities  Act  "6 
and  Section  3(f)  of  the  Exchange  Act  '^' 
requires  us,  when  engaging  in 
rulemaking  where  we  are  required  to 
consider  or  determine  whether  an  action 
is  necessary  or  appropriate  in  the  public 
interest,  to  consider,  in  addition  to  the 
protection  of  investors,  whether  the 
action  will  promote  efficiency, 
competition,  and  capital  formation.  We 
have  considered  the  amendments  in 
light  of  the  standards  in  these 
provisions. 

The  amendments  will  enhance  our 
reporting  requirements  in  light  of 
technologies  advances.  The  purpose  of 
the  amendments  is  to  promote  greater 


"*<  See,  for  example,  the  Letters  of  Chevron 
Phillips  Chemical  Company  LLP;  Eastman  Kodak 
Company:  and  Maverick  Capital  Ltd. 

'»^  See,  for  example,  the  Letters  of  the  AICPA; 
Ernst  &  Young  LLP;  Institute  of  Management 
Accountants;  KPMG  LLP;  and 
PricewaterhouseCoopers  LLP. 

'66  17U.S.C.  77b(b). 

'6M5  U.S.C.  78c(f). 


timeliness  and  accessibility  of  this 
information  so  that  investors  can  more 
easily  make  informed  investment  and 
voting  decisions.  Informed  investqr 
decisions  generally  promote  market 
efficiency  and  capital  formation.  As 
noted  above,  however,  the  proposals 
could  have  certain  indirect  negative 
effects,  such  as  discouraging  or 
precluding  some  companies  near  the 
threshold  from  using  short-form 
registration,  which  could  adversely 
impact  their  ability  to  raise  capital. 

We  also  are  adopting  conforming 
amendments  to  the  timeliness 
requirements  for  the  inclusion  of 
financial  statements  in  proxy 
statements,  information  statements  and 
Seciirities  Act  and  Exchcmge  Act 
registration  statements.  We  recognize 
that  in  making  these  conforming 
changes,  for  some  short  period  of  time, 
accelerated  filers  may  be  prevented  from 
going  to  market.  However,  it  is  our  view 
that,  when  a  company  is  an  accelerated 
filer  and  is  attempting  to  raise  capital  in 
the  marketplace  after  audited  financial 
information  would  be  jequired  to  be 
filed  under  the  Exchange  Act,  it  is 
reasonable  to  delay  registration  until 
such  financial  statements  become 
available.  We  believe  this  change  is  in 
the  best  interest  of  the  investing  public 
and  will  not  create  any  additional 
burden  on  the  large  majority  of 
accelerated  filers  because  the  required 
financial  information  already  will  be 
required  to  have  been  filed.  Also,  as  in 
the  past,  we  will  consider  waivers  to  the 
rules  where  unusual  circimistances 
dictate  the  need  for  them. 

We  requested  comment  on  how  the    . 
proposals  would  affect  efficiency, 
competition  and  capital  formation. 
Many  commenters  representing 
investors,  investor  organizations  as  well 
as  some  companies  believed  that 
shortening  deadlines  will  improve  the 
delivery  and  flow  of  reliable 
information  to  investors  and  capital 
markets  and  assist  in  the  efficient 
operation  of  the  markets.  A  larger  group 
of  commenters  representing  primarily 
companies,  business  associations,  law 
firms  and  accounting  firms  objected  to 
the  extent  of  acceleration  and  transition 
period  proposed  because,  in  their  view, 
preparing  reports  in  the  proposed  time 
frame  could  result  in  less  accurate 
filings,  which  could  stifle  efficiency. 
Some  commenters  also  were  concerned 
that  the  proposed  deadlines  may 
increase  the  niunber  of. late  filings.  In 
addition  to  adverse  market  reaction, 
filing  late  could  cause  companies  to  lose 
eligibility  to  use  short-form  registration 
statements  for  at  least  one  year,  which 
could  raise  the  cost  of  capital. 
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In  response  to  these  concerns,  we  are 
phasing-in  deadlines  over  a  three-year 
period  and  adopting  a  less  extensive 
acceleration  of  the  quarterly  report 
deadline.  A  phased-in  approach  of 
accelerated  deadlines  allows  a  greater 
transition  period  for  companies  to 
adjust  thefr  procedures  and  develop 
efficiencies  to  ensure  that  the  quality 
and  accuracy  of  reported  information 
will  not  be  sacrificed.  With  a  less 
extensive  acceleration  of  the  quarterly 
report  deadline,  there  will  be  more  time 
than  proposed  to  gather  the  necessary 
data  and  complete  the  necessary 
reviews  by  company  officials,  the  board 
of  directors  and  outside  advisors.  Also, 
Exchange  Rule  12b-25  in  its  existing 
form  still  will  provide  companies  that 
face  extenuating  circumstances  the 
ability  to  gain  a  filing  extension. 

VI.  Final  Regulatory  Flexibility 
Analysis 

This  Final  Regulatory  Flexibility 
Analysis,  or  FRFA,  has  been  prepared  in 
accordance  with  the  Regulatory 
Flexibility  Act.i88  This  FRFA  relates  to 
amendments  to  the  rules  and  forms 
under  the  Securities  Act  and  the 
Exchange  Act  to: 

•  Shorten  the  due  dates  of  quarterly 
and  annual  reports  (and  transition 
reports)  for  domestic  reporting 
companies  that  meet  certain  public  float 
and  reporting  history  requirements-,^^^ 
and 

•  Require  companies  to  disclose  in 
their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether 
companies  provide  access  to  their 
Exchange  Act  reports  on  their  Internet 
websites. 

A.  Need  for  the  Amendments 

The  amendments  have  two  primary 
objectives.  First,  we  are  accelerating  the 
disclosure  of  information  to  investors 
and  the  capital  markets  by  shortening 
the  due  dates  of  quarterly  and  aimual 
periodic  reports  and  transition  reports 
for  domestic  reporting  companies  that 
meet  certain  minimum  public  float  and 
reporting  history  requirements.  These 
due  dates  have  not  dianged  in  over  30 
years,  despite  advances  in  information 
technology  and  productivity  and 
increases  in  the  pace  of  and  need  for 
commimications  in  the  capital  markets. 
Accelerating  the  delivery  of  information 
to  the  capital  markets  will  help  enhance 
the  efficient  functioning  of  those 


•"5U.S.C.  603. 

'""We  also  are  making  conforming  amendments 
to  the  timeliness  requirements  for  the  inclusion  of 
financial  information  in  proxy  statements, 
information  statements  and  Securities  Act  and 
Exchange  Act  registration  statements. 


markets.  The  more  extensive 
information  in  periodic  reports  is 
evaluated  by  investors  and  particularly 
analysts  and  institutional  investors  as  a 
baseline  for  the  incremental  disclosures 
made  by  a  company,  and  these  reports 
also  contain  more  detailed  information 
that  is  essential  to  conduct  comparative 
financial  analyses.  Many  companies 
routinely  release  quarterly  and  annual 
financial  results  before  they  file  their 
formal  reports  with  us.  However,  these 
earnings  aimouncements  are  generally 
less  complete  in  their  disclosure  than 
periodic  reports,  and  they  can 
emphasize  information  that  is  less 
prominent  than  in  the  reports. 
Shortening  the  deadlines  will  shorten 
this  information  gap,  thereby  increasing 
the  relevance  of  those  reports.  Investors 
buying  in  public  offerings  of  issuers  that 
incorporate  their  Exchange  Act  reports 
in  their  Securities  Act  registration 
statements  also  will  benefit  from  more 
timely  disclosure. 

Second,  we  wish  to  encourage  more 
direct  and  widespread  accessibility  and 
dissemination  of  timely  information  to 
investors  and  the  capital  markets  in  a 
variety  of  locations  Accordingly,  we  are 
requiring  companies  subject  to  the 
accelerated  filing  deadlines  to  disclose 
in  their  annual  reports  on  Form  10-K 
where  investors  can  obtain  access  to 
company  filings,  including  whether  the 
company  provides  access  to  its 
Exchange  Act  reports  free  of  charge  on 
its  Internet  website  as  soon  as 
reasonably  practicable  after  those 
reports  are  electronically  filed  with  or 
furnished  to  the  Commission.  These 
amendments  will  help  promote 
consistent,  direct,  timely  and  more 
widespread  access  of  information  to 
investors  and  the  markets  and  further 
the  proper  functioning  of  the  integrated 
disclosure  and  short-form  registration 
system.  Not  all  public  companies 
currently  make  their  filings  available  on 
their  websites,  and  not  all  provide 
access  to  all  of  their  reports  or  in  real- 
time. The  amendments  will  thus 
promote  greater  access  for  investors. 

B.  Significant  Issues  Raised  by  Public 
Comment 

The  Initial  Regulatory  Flexibility 
Analysis,  or  IRFA,  appeared  in  the 
Proposing  Release.  ^^°  We  requested 
comment  on  any  aspect  of  the  IRFA, 
including  the  number  of  small  entities 
that  would  be  affected  by  the  proposals, 
the  nature  of  the  impact,  how  to 
quantify  the  number  of  small  entities 
that  would  be  affected  and  how  to 
quantify  the  impact  of  the  proposals.  We 


received  no  comment  letters  responding 
to  that  request. 

C.  Small  Entities  Subject  to  the 
Amendments 

The  amendments  will  affect  certain 
small  entities  that  are  required  to  file 
quarterly  and  annual  periodic  reports 
and  transition  reports  under  the 
Exchange  Act,  but  only  if  those  small 
entities  meet  the  definition  of  an 
"accelerated  filer"  that  we  are  adopting 
today.  For  purposes  of  the  Regulatory 
Flexibility  Act,  Exchange  Act  Rule  0- 
10(a)i^i  defines  the  term  "small 
business"  to  be  an  issuer,  other  than  an 
investment  company,  that,  on  the  last 
day  of  its  most  recent  fiscal  year,  has 
total  assets  of  $5  million  or  less.  The- 
Securities  Act  defines  a  "small 
business"  issuer,  other  than  investment 
companies,  to  be  an  issuer  that,  on  the 
last  day  of  its  most  recent  fiscal  year, 
has  total  assets  of  $5  million  or  less  and 
is  engaged  in  or  proposes  to  engage  in 
an  offering  of  securities  of  $5  million  or 
less.  172 

We  estimate  that  there  are 
approximately  2,500  companies,  other 
than  investment  companies,  subject  to 
the  reporting  requirements  of  Sections 
13  or  15(d)  of  the  Exchange  Act  that 
have  assets  of  S5  million  or  less.  The 
amendments  to  shorten  the  deadlines 
for  annual  and  quarterly  periodic  and 
transition  reports  and  the  amendments 
regarding  access  to  Exchange  Act 
reports  will  apply  to  these  small  entities 
if  they  have  a  public  float  of  $75  million 
or  m6re,  have  been  subject  to  the 
Exchange  Act's  reporting  requirements 
for  at  least  one  year,  have  filed  at  least 
one  annual  report  and  are  not  eligible 
for  our  small  business  issuer  reporting 
system.  We  have  no  way  to  determine 
exactly  how  many  small  entities  meet 
these  requirements,  although  it  is  likely 
that  only  a  very  small  number  of  these 
entities  will  meet  the  public  float 
requirement.  In  addition,  small  entities 
are  not  affected  if  they  are  eligible  to  use 
our  small  business  issuer  reporting 
system. 

According  to  the  Standard  &  Poors 
Research  Insight  Compustat  Database,  of 
the  711  reporting  companies  listed  with 
assets  of  $5  million  or  less,  10,  or  1.4%. 
had  a  market  capitalization  greater  than 
$75  million. '73  Assuming  that  this 
sample  is  representative  of  all  small 
entities,  the  public  float  requirement 


I'oSee  the  Proposing  Release  at  Section  VI. 


">  17  CFR  240.0-1 0(a). 

"2 17  CFR  230.157. 

'^^  It  is  our  understanding  that  the  data  in  the 
Compustat  Database  is  derived  principally  from 
larger  companies,  so  our  estimate  could  understate 
the  actual  percentage  of  companies  that  would  be 
affected  by  the  proposals. 
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will  have  the  effect  of  almost  completely 
excluding  all  small  entities. 

D.  Projected  Reporting,  Recordkeeping, 
and  dther  Compliance  Requirements 

For  reporting  companies  that  meet  the 
public  float  and  reporting  history 
requirements,  we  are  phasing-in 
shortened  due  dates  for  annual  reports 
on  Form  10-K  and  quarterly  reports  on 
Form  10-Q  over  three  years.  The  Form 
10-K  deadline  will  be  reduced  over 
three  years  from  the  ciurent  deadline  of 
90  days  after  the  end  of  the  company's 
fiscal  year  to  60  days  after  the  end  of  the 
company's  fiscal  year.  The  Form  10-Q 
deadline  will  be  reduced  over  three 
years  from  the  current  deadline  of  45 
days  after  the  end  of  the  company's  first 
three  fiscal  quarters  to  35  days  after  the 
end  of  the  first  three  fiscal  quarters.  We 
are  making  similar  changes  to  transition 
reports  these  companies  must  file  when 
they  change  their  fiscal  year  and  the 
timeliness  requirements  for  financial 
information  that  must  be  included  in 
other  Commission  filings  such  as  proxy 
statements,  information  statements  and 
Securities  Act  and  Exchange  Act 
registration  statements.  We  are  not 
changing  the  filing  deadlines  for  other 
companies,  including  small  business 
issuers  eligible  to  rely  on  oiu  small 
business  reporting  system,  at  this  time. 

While  the  amoimt  of  information 
required  to  be  included  in  Exchange  Act 
reports,  and  hence  the  amoimt  of  time 
necessary  to  prepare  them,  will  remain 
the  same,  affected  companies  may  be 
required  to  use  additional  resoiuce^ 
including  in-house  personnel,  in 
preparing  their  reports  on  a  shorter 
timeframe.  Small  entities  that  meet  the 
public  float  and  reporting  history 
requirements  may  incur  additional  costs 
in  seeking  the  help  of  outside  experts, 
particularly  outside  legal  counsel  and 
auditors,  or  in  making  any  necessary 
technological  investments  to  speed  their 
reporting  process. 

Companies  that  are  late  in  filing  their 
reports  will  lose  eligibility  for  short- 
form  registration  for  at  least  one  year, 
and  Seciuities  Act  Rule  144  and  new 
filings  on  Form  S-8  will  be  temporarily 
unavailable  during  the  period  of 
noncompliance.'^*  On  the  margin, 
affected  small  entities  that  are  unable,  or 
cannot  afford,  to  prepare  their  reports 
on  a  shorter  timeframe  may  be 
discouraged  from  remaining  public 
companies  or  accessing  the  public 


"*  One-time  extensions  of  due  dates  are  available 
under  certain  circumstances  under  Exchange  Act 
Rule  12l>-25.  Also,  companies  that  are  not  timely 
will  not  meet  the  timeliness  requirements  for  their 
proxy  statements,  information  statements  and 
Securities  Act  and  Exchange  Act  registration 
statements. 


markets.  This  may  adversely  affect  their 
ability  to  raise  capital. 

We  also  are  requiring  accelerated 
filers  to  disclose  in  their  aimual  reports 
on  Form  10-K  where  investors  can 
obtain  access  to  company  filings, 
including  whether  the  company 
provides  access  to  its  Exchange  Act 
reports  free  of  charge  on  its  Internet 
website  as  soon  as  reasonably 
practicable  after  those  reports  are 
electronically  filed  with  or  furnished  to 
the  Commission.  If  a  company  does  not 
provide  such  access,  it  must  also 
disclose  why  it  does  not  do  so.  In 
formulating  these  amendments,  we  have 
sought  to  minimize  its  costs, 
particularly  on  small  entities.  The 
requirement  will  apply  only  to 
companies  that  met  the  public  float  and 
reporting  history  requirements. 
Companies  will  not  be  required  to 
establish  an  Internet  website  for 
piuposes  of  this  requirement  if  they  did 
not  otherwise  have  one.  Also,  a 
company  can  elect  not  to  provide 
website  access  to  their  reports  as  long  as 
it  disclosed  that  it  has  elected  not  to  do 
so  and  the  reasons  it  has  elected  not  to 
do  so.  Accordingly,  these  elements  of 
the  amendments,  coupled  with  the  fact 
that  almost  all  small  entities  will  be 
effectively  excluded  from  the  proposal, 
lead  us  to  believe  that  the  requirement 
will  not  have  a  disproportionate  effect 
on  small  entities. 

E.  Agency  Action  to  Minimize  Effect  on 
Small  Entities 

As  required  by  the  Regulatory 
Flexibility  Act,  we  have  considered 
alternatives  that  would  accomplish  our 
stated  objectives,  while  minimizing  any 
significant  adverse  impact  on  small 
entities.  In  cormection  with  the 
amendments,  we  considered  several 
alternatives,  including: 

•  Establishing  different  con^)liance  or 
reporting  requirements  or  timetables 
that  take  into  account  the  resoiut:es 
available  to  small  entities; 

•  Clarifying,  consolidating  or 
simplifying  compliance  and  reporting 
requirements  imder  the  rules  for  small 
entities; 

•  Using  performance  rather  than 
design  standards;  and 

•  Exempting  small  entities  from  all  or 
part  of  the  requirements. 

Oiu-  amendments  to  shorten  the  filing 
deadlines  will  apply  only  to  entities  that 
meet  minimum  public  float  and 
reporting  history  requirements,  which 
should  serve  to  exclude  almost  all  small 
entities.  As  a  result,  different  timetables 
will  apply  for  almost  all  small  entities. 
We  strive  to  strike  a  balance  between 
timely  delivery  of  information  to 
investors  and  giving  companies  enough 


time  to  prepare  their  reports.  We 
considered  the  alternative  of  only 
shortening  the  filing  deadlines  for 
companies  whose  securities  aie  listed 
on  the  NYSE  or  AMEX  or  quoted  on 
Nasdaq  National  Market  System  or 
Small  Cap  Market.  However,  we  believe 
investors  in  companies  that  are  not  as 
large  or  listed  but  nevertheless  meet  the 
public  float  or  reporting  history 
requirements  may  want  and  benefit 
from  more  timely  disclosures  just  as 
much  as  investors  in  larger,  listed 
companies.  Accordingly,  we  rejected 
exempting  small  entities  in  their 
entirety  from  the  coverage  of  the 
amendments. 

In  addition,  we  are  not  aware  of  how 
to  further  clarify,  consolidate  or  simply 
these  proposals  for  small  entities.  In  this 
regard,  we  already  are  limiting  the 
shortened  deadlines  to  entities  that  meet 
minimum  public  float  and  reporting 
history  requirements.  We  do  not 
consider  using  performance  rather  than 
design  standards  to  be  consistent  with 
our  statutory  mandate  of  investor 
protection  in  the  present  context. 
Because  specified  information  in 
Exchange  Act  reports  must  be  reported 
in  a  timely  manner  to  be  useful,  design 
standards  are  necessary  to  achieve  the 
objectives  of  the  amendments. 
Accelerating  the  delivery  of  mandated 
information  is^one  of  the  goals  of  the 
amendments. 

Qui  amendments  regarding  disclosure 
of  website  access  to  company  reports  are 
designed  to  enhance  the  accessibility 
and  dissemination  of  information  to 
investors.  These  amendments  also  will 
apply  only  to  entities  that  meet 
minimum  public  float  and  reporting 
history  requirements,  which  should 
serve  to  exclude  almost  all  small 
entities.  We  believe  our  amendments 
strike  a  balance  between  providing 
investor  access  to  information  and 
giving  companies  alternatives  in 
providing  this  access.  Different 
compliance  or  reporting  requirements 
for  affected  small  entities  or  exemptions 
for  all  affected  small  entities  are  not 
considered  warranted  at  this  time 
because  it  is  just  as  important  that 
information  be  adequately  disseminated 
and  easily  available  for  affected  small 
entities  as  it  is  for  large  entities,  if  not 
more  so.  We  have  made  a  number  of 
changes  to  the  proposal  that  we  believe 
decrease  further  the  impact  on  all 
issuers,  including  small  entities.  First, 
we  have  narrowed  the  scope  of 
disclosure  required.  Second,  we  now 
provide  real-time  access  to  EDGAR 
filings  through  om-  website  for  free, 
which  allows  companies  an  easy  and 
low  cost  method  to  provide  real-time 
access  if  they  choose  to  do  so.  The 
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expected  low  costs  of  complying  with 
the  proposal,  as  well  as  the  effect  of  the 
public  float  requirement  in  lessening  the 
impact  on  small  entities,  also 
contributed  to  our  decision  not  to 
exclude  small  entities  in  their  entirety. 

Companies  can  choose  whether  to 
provide  website  access  and  therefore  the 
disclosure  that  will  be  necessary  in  their 
annual  report  on  Form  10-K.  This 
allows  companies,  including  small 
entities,  the  flexibility  to  choose  the 
alternative  that  best  suits  their 
individual  circmnstances.  We  believe 
this  freedom  should  apply  to  all  entities, 
large  and  small.  We  are  not  aware  of 
ways  to  fiuther  clarify,  consolidate  or 
simply  these  proposals  for  small 
entities. 

Vn.  Update  to  Codification  of  Financial 
Reporting  Policies 

The  Conunission  amends  the 
"Codification  of  Financial  Reporting 
Policies"  announced  in  Financial 
Reporting  Release  No.  1  {April  15. 1982) 
as  follows: 

1.  By  amending  Section  102.05.(2]  to 
read  as  follows: 

(2)  Conforming  the  Filing  Requirements 
of  Transition  Reports  to  the  Current 
Requirements  for  Forms  1 0-Q  and  10- 
K 

To  conform  to  the  current  filing 
periods  for  reports  on  Forms  10-K  and 
10-Q,  the  filing  period  for  transition 
reports  on  Form  10-K  is  90,  75  or  60 
days  for  accelerated  filers,  as  applicable 
depending  on  the  issuer's  fiscal  year 
specified  in  Rules  13a-10  and  15d-10, 
and  90  days  for  other  issuers  after  the 
close  of  the  transition  period  or  the  date 
of  the  determination  to  change  the  fiscal 
year,  whichever  is  later,  and  for 
transition  reports  on  Form  10-Q,  the 
filing  period  is  45. 40  or  35  days  for 
accelerated  filers,  as  applicable 
depending  on  the  issuer's  fiscal  year 
specified  in  Rules  13a-10  and  15d-10, 
or  45  days  for  other  issuers  after  the 
later  of  these  two  events. 

2.  By  amending  Section  102.05.  to  add 
the  following  preliminary  note  to  the 
"Appendix"  to  Section  102.05.: 

Preliminary  Note:  The  following 
examples  are  applicable  if  the  issuer  is 
not  an  accelerated  filer,  ff  the  issuer  is 
an  accelerated  filer,  substitute  75  or  60 
days,  as  applicable  depending  on  the 
issuer's  fiscal  year  specified  in  Rules 
13a-10  and  15d-10,  for  90  days  in  the 
examples  for  transition  reports  on  Form 
10-K,  and  substitute  40  or  35  days,  as 
applicable  depending  on  the  issuer's 
fiscal  year  specified  in  Rules  13a-10 
and  15d-10,  for  45  days  in  the  examples 
for  transition  reports  on  Form  10-Q. 

3.  By  amending  Section  302.01.a.  to: 


a.  Replace  the  phrase  "after  45  days 
but  within  90  days  of  the  end  of  the 
registrant's  fiscal  year"  with  the  phrase 
"after  45  days  but  within  90,  75  or  60 
days  of  the  end  of  the  registrant's  fiscal 
year  for  accelerated  filers,  as  applicable 
depending  on  the  registrant's  fiscal  year 
(or  after  45  days  but  within  90  days  of 
the  end  of  the  registrant's  fiscal  year  for 
other  registrants)"  in  the  second 
parao'aph  of  Section  302.01.a.;  and 

b/Replace  the  phrase  "after  45  days 
but  within  90  days  of  the  end  of  its 
fiscal  year  (i.e.,  February  16  to  March  31 
for  calendar  year  companies)"  with  the 
phrase  "after  45  days  but  within  90,  75 
or  60  days  of  the  end  of  its  fiscal  year 
if  the  registrant  is  an  accelerated  filer,  as 
applicable  depending  on  the  company's 
fiscal  year  [i.e.,  February  16  to  March 
31, 15  or  1  for  calendar  year  companies) 
(or  after  45  days  but  within  90  days  of 
the  end  of  its  fiscal  year  for  other 
registrants  (i.e.,  February  16  to  March  31 
for  calendar  year  companies))"  in  the 
first  sentence  of  the  fourth  paragraph  of 
Section  302. 01. a. 

4.  By  amending  Section  302. 01. b.  to: 

a.  Replace  the  phrase  "134  days 
subsequent  to  the  end  of  a  registrant's 
fiscal  year"  with  the  phrase  "134, 129 
or  124  days  subsequent  to  the  end  of  a 
registrant's  fiscal  year  if  the  registrant  is 
an  accelerated  filer,  as  applicable 
depending  on  the  registrant's  fiscal  year 
(or  134  days  subsequent  to  the  end  of  a 
registrant's  fiscal  year  for  other 
registrants)"  in  the  first  sentence  of 
Section  302.01. b.; 

b.  Replace  the  phrase  "135  days  of  the 
date  of  the  filing"  with  the  phrase  "135, 
130  or  125  days  of  the  date  of  the  filing 
if  the  registrant  is  an  accelerated  filer,  as 
applicable  depending  on  the  registrant's 
fiscal  year  (or  135  days  of  the  date  of  the 
filing  for  other  registrants)"  in  the 
second  sentence  of  Section  302.01.b.; 
and 

c.  Removing  the  words  "135  day"  in 
the  footnote  to  the  fourth  sentence  of 
Section  302.01. b. 

5.  By  amending  Section  302.01.C.  to: 

a.  Replace  the  phrase  "135  days  or 
more"  with  the  phrase  "135, 130  or  125 
days  or  more,  if  the  registrant  is  an 
accelerated  filer,  as  applicable 
depending  on  the  registrant's  fiscal  year 
(or  135  days  or  more  for  other 
registrants)"  in  the  first  paragraph  of 
Section  302.01. c; 

b.  Replace  the  phrase  "as  of  an 
interim  date  within  135  days"  with  the 
phrase  "as  of  an  interim  date  within 
135, 130  or  125  days,  if  the  registrant  is 
an  accelerated  filer,  as  applicable 
depending  on  the  registrant's  fiscal  year 
(or  135  days  for  other  registrants)"  in 
the  first  paragraph  of  Section  302. 01. c; 
and 


c.  Replace  the  phrase  "after  45  days 
but  within  90  days  of  the  end  of  the 
fiscal  year"  with  the  phrase  "after  45 
days  but  within  90,  75  or  60  days  of  the 
end  of  the  fiscal  year  if  the  registrant  is 
an  accelerated  filer,  as  applicable 
depending  on  the  registrant's  fiscal  year 
(or  after  45  days  but  within  90  days  of 
the  end  of  the  fiscal  year  for  other 
registrants)"  in  the  second  and  third 
sentences  of  the  second  paragraph  of 
Section  302.01.C. 

The  Codification  is  a  separate 
publication  of  the  Commission.  It  will 
not  be  published  in  the  Federal  Register 
or  Code  of  Federal  Regulations. 

Vm.  statutory  Authority  and  Text  of 
Rule  Amendments 

The  amendments  contained  in  this 
document  are  being  adopted  under  the 
authority  set  forth  in  Sections  3(b)  and 
19(a)  of  the  Seciuities  Act  and  Sections 
12,  13, 15(d)  and  23(a)  of  the  Exchange 
Act. 

Text  of  Rule  Amendments 

List  of  Subjects  in  17  CFR  Parts  210, 
229.  240  and  249 

Reporting  and  recordkeeping 
requirements.  Securities. 

In  accordance  with  the  foregoing, 
Title  17,  Chapter  11  of  the  Code  of 
Federal  Regulations  is  amended  as 
follows. 

PART  210— FORM  AND  CONTENT  OF 
AND  REQUIREMENTS  FOR  RNANCIAL 
STATEMENTS,  SECURITIES  ACT  OF 
1933,  SECURITIES  EXCHANGE  ACT 
OF  1934,  PUBLIC  UTILITY  HOLDING 
COMPANY  ACT  OF  1935,  INVESTMENT 
COMPANY  ACT  OF  1940,  INVESTMENT 
ADVISERS  ACT  OF  1940,  AND 
ENERGY  POLICY  AND 
CONSERVATION  ACT  OF  1975 

1.  The  authority  citation  for  part  210 
continues  to  read  as  follows: 

Authority:  15  U.S.C.  77f,  77g,  77h,  77),  77s. 
77Z-2.  77Z-3,  77aa(25).  77aa(26),  78c,  78(-l, 
781.  78ni,  78n,  78o(d),  78q,  78u-5.  78w(a). 
78//.  78mm.  79e(b).  79j(a).  79n.  79t(8),  80a- 
8,  80a-20,  80a-29.  80a-30.  80a-37(a).  80b-3. 
80b-ll  unless  otherwise  noted. 

2.  Section  210.3-01  is  amended  by: 
a.  Removing  the  phrase  "90  days  of 

the  end  of  the  registrant's  fiscal  year" 
and  adding,  in  its  place,  the  phrase  "the 
number  of  days  of  the  end  of  the 
registrant's  fiscal  year  specified  in 
paragraph  (i)  of  this  section"  in  the 
introductory  text  of  paragraph  (c)  and 
paragraph  (d);  and  b.  Revising  paragraph 
(e)  and  adding  paragraph  (i)  to  read  as 
follows: 

f  21 0.3-01    Consolktotad  balance  sheets. 
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(e)  For  niings  made  after  the  number 
of  days  specified  in  paragraph  (i)  of  this 
section,  the  filing  shall  also  include  a 
balance  sheet  as  of  an  interim  date 
within  the  following  number  of  days  of 
the  date  of  filing: 

(1)  For  accelerated  filers  (as  defined  in 
§240.12b-2  of  this  chapter): 

(i)  135  days  for  fiscal  years  ending  on 
or  after  December  15.  2002  and  before 
December  15.  2004; 

(ii)  130  days  for  fiscal  years  ending  on 
or  after  December  15,  2004  and  before 
December  15.  2005;  and 

(iii)  125  days  for  fiscal  years  ending 
on  or  after  December  15,  2005;  and 

(2)  135  days  for  all  other  registrants. 
***** 

(i)(l)  For  purposes  of  paragraph  (c) 
and  (d)  of  this  section,  the  number  of 
days  shall  be: 

(i)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15.  2002  and  before 
December  15.  2003; 

(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15.  2003  and  before 
December  15.  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15.  2004;  and 

(ii)  90  days  for  all  other  registrants. 

(2)  For  purposes  of  paragraph  (e)  of 
this  section,  the  number  of  days  shall 
be: 

(i)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(A)  134  days  subsequent  to  the  end  of 
the  registrant's  most  recent  fiscal  year 
for  fiscal  years  ending  on  or  after 
December  15.  2002  and  before  December 
15,2004; 

(B)  129  days  subsequent  to  the  end  of 
the  registrant's  most  recent  fiscal  year 
for  fiscal  years  ending  on  or  after 
December  15.  2004  and  before  December 
15,  2005;  and 

(C)  124  days  subsequent  to  the  end  of 
the  registrant's  most  recent  fiscal  year 
for  fiscal  years  ending  on  or  after 
December  15,  2005;  and 

(ii)  134  days  subsequent  to  the  end  of 
the  registrant's  most  recent  fiscal  year 
for  all  other  registrants. 

3.  Section  210.3-09  is  amended  by: 

a.  Removing  the  authority  citation 
following  §210.3-09; 

b.  Removing  the  phrase  "§  210.1- 
02(v)"  and  adding,  in  its  place,  the 
phrase  "§  210.1-02(w)"  in  the  first 
sentence  of  paragraph  (a):  and 

c.  Revising  the  last  sentence  of 
paragraph  (b)  and  adding  paragraphs 
(b)(1).  (b)(2).  (b)(3)  and  (b)(4)  to  read  as 
follows: 

$  21 0.3-09    Separate  financial  statements 
of  subsidiaries  not  consolidated  and  50 
percent  or  less  owned  persons. 


UMI 


(b)  *  *  *  For  purposes  of  a  filing  on 
Form  10-K  (§  249.310  of  this  chapter): 

(1)  If  the  registrant  is  an  accelerated 
filer  (as  defined  in  §  240.12b-2  of  this 
chapter)  but  the  50  percent  or  less 
owned  person  is  not  an  accelerated  filer, 
the  required  financial  statements  may  be 
filed  as  an  amendment  to  the  report 
within  90  days,  or  within  six  months  if 
the  50  percent  or  less  owned  person  is 

a  foreign  business,  after  the  end  of  the 
registrant's  fiscal  year. 

(2)  If  the  fiscal  year  of  any  50  percent 
or  less  owned  person  ends  within  the 
registrant's  number  of  filing  days  before 
the  date  of  the  filing,  or  if  the  fiscal  year 
ends  after  the  date  of  the  filing,  the 
required  financial  statements  may  be 
filed  as  an  amendment  to  the  report 
within  the  subsidiary's  number  of  filing 
days,  or  within  six  months  if  the  50 
percent  or  less  owned  person  is  a 
foreign  business,  after  the  end  of  such 
subsidiary's  or  person's  fiscal  year. 

(3)  The  term  registrant's  number  of 
filing  days  means: 

(i)  If  the  registrant  is  an  accelerated 
filer: 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2003; 

(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15.  2003  and  before 
December  15.  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15,  2004;  and 

(ii)  If  the  registrant  is  not  an 
accelerated  filer,  90  days. 

(4)  The  term  subsidiary's  number  of 
filing  days  means: 

(i)  If  the  50  percent  or  less  owned 
person  is  an  accelerated  filer: 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2003; 

(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15,  2003  and  before 
December  15,  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15,  2004;  and 

(ii)  If  the  50  percent  or  less  owned 
person  is  not  an  accelerated  filer,  90 
days. 
***** 

4.  Section  210.3-12  is  amended  by: 

a.  Removing  the  phrase  "135  days" 
and  adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 
(g)  of  this  section"  in  both  instances 
where  it  appears  in  the  first  sentence  of 
paragraph  (a); 

b.  Removing  the  phrase  "90  days 
subsequent  to  the  end  of  the  fiscal  year" 
and  adding,  in  its  place,  the  phrase  "the 
number  of  days  subsequent  to  the  end 
of  the  fiscal  year  specified  in  paragraph 
(g)  of  this  section"  in  the  first  sentence 
of  paragraph  (b);  and 


c.  Adding  paragraph  (g)  to  read  as 
follows: 

§  21 0.3-1 2    Age  of  financial  statements  at 
effective  date  of  registration  statement  or  at 
mailing  date  of  proxy  statement. 

***** 

(g)(l)For  piuposes  of  paragraph  (a)  of 
this  section,  the  number  of  days  shall 
be: 

(i)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(A)  135  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2004; 

(B)  130  days  for  fiscal  years  ending  on 
or  after  December  15,  2004  and  before 
December  15,  2005;  and 

(C)  125  days  for  fiscal  years  ending  on 
or  after  December  15,  2005;  and 

(ii)  135  days  for  all  other  registrants. 

(2)  For  purposes  of  paragraph  (b)  of 
this  section,  die  number  of  days  shall 
be: 

(i)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2003; 

(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15,  2003  and  before 
December  15.  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15,  2004;  and 

(ii)  90  days  for  all  other  registrants. 

PART  229— STANDARD 
INSTRUCTIONS  FOR  RUNG  FORMS 
UNDER  SECURITIES  ACT  OF  1933, 
SECURITIES  EXCHANGE  ACT  OF  1934 
AND  ENERGY  POUCY  AND 
CONSERVATION  ACT  OF  1975— 
REGULATION  S-K 

5.  The  authority  citation  for  part  229 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77e,  77f.  77g,  77h,  77j. 
77k.  77s,  77Z-2,  77z-3,  77aa(25),  77aa(26), 
77ddd,  77eee,  77ggg,  77hhh,  77iii,  77jjj, 
77nnn.  77sss,  78c,  781,  78j,  78/,  78m,  78n. 
78o,  78U-5,  78w,  78//(d).  78mm,  79e,  79n. 
79t,  80a-8,  80a-29,  80a-30,  80a-31(c),  80a- 
37,  80a-38(a)  and  80b-ll.  unless  otherwise 
noted. 
***** 

6.  Section  229.101  is  amended  by 
revising  paragraph  (e)  to  read  as  follows: 


§229.101 
business. 


(Hem  101)  Description  of 


(e)  Available  information.  Disclose  the 
information  in  paragraphs  (e)(1),  {e)(2) 
and  (e)(3)  of  this  section  in  any 
registration  statement  you  file  under  the 
Securities  Act  (15  U.S.C.  77a  et  seq.), 
and  disclose  the  information  in 
paragraphs  (e)(3)  and  (e)(4)  of  this 
section  if  you  are  an  accelerated  filer  (as 
defined  in  §  240.12b-2  of  this  chapter) 


filing  an  annual  report  on  Form  10-K 
(§  249.310  of  this  chapter): 

(1)  Whether  you  file  reports  with  the 
Securities  and  Exchange  Commission.  If 
you  are  a  reporting  company,  identify 
the  reports  and  other  information  you 
file  writh  the  SEC. 

(2)  That  the  public  may  read  and  copy 
any  materials  you  file  with  the  SEC  at 
the  SEC's  Public  Reference  Room  at  450 
Fifth  Street,  NW..  Washington.  DC 
20549.  State  that  the  public  may  obtain 
information  on  the  operation  of  the 
Public  Reference  Room  by  calling  the 
SEC  at  1-800-SEC-O330.  If  you  are  an 
electronic  filer,  state  that  the  SEC 
maintains  an  Internet  site  that  contains 
reports,  proxy  and  information 
statements,  and  other  information 
regarding  issuers  that  file  electronically 
with  the  SEC  and  state  the  address  of 
that  site  [http://www.sec.gov). 

(3)  You  are  encouraged  to  give  your 
Internet  address,  if  available,  except  that 
if  you  are  an  accelerated  filer  filing  your 
armual  report  on  Form  10-K,  you  must 
disclose  your  Internet  address,  if  you 
have  one. 

(4)(i)  Whether  you  make  available  bee 
of  charge  on  or  through  yotir  Internet 
website,  if  you  have  one,  your  annual 
report  on  Form  10-K,  quarterly  reports 
on  Form  10-Q  {§  249.308a  of  this 
chapter),  ctirrent  reports  on  Form  8-K 
(§  249.308  of  this  chapter),  and 
amendments  to  those  reports  filed  or 
furnished  pursuant  to  Section  13(a)  or 
15(d)  of  the  Exchange  Act  (15  U.S.C. 
78m(a)  or  78o(d))  as  soon  as  reasonably 
practicable  after  you  electronically  file 
such  material  with,  or  furnish  it  to,  the 
SEC; 

(ii)  If  you  do  not  make  your  filings 
available  in  this  manner,  the  reasons 
you  do  not  do  so  (including,  where 
applicable,  that  you  do  not  have  an 
Internet  website);  and 

(iii)  If  you  do  not  make  yovir  filings 
available  in  this  manner,  whether  you 
voluntarily  will  provide  electronic  or 
paper  copies  of  your  filings  bee  of 
charge  upon  request. 


PART  240— GENERAL  RULES  AND 
REGULATIONS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

7.  The  authority  citation  for  part  240 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  77c,  77d,  77g,  77j, 
77s,  77Z-2,  77Z-3.  77eee,  77ggg,  77nnn, 
77SSS,  77ttt.  78c,  78d,  78e,  78f,  78g,  781,  78j, 
78J-1,  78k,  78k-l,  78/,  78m,  78n,  78o.  78p, 
78q.  78s.  78U-5,  78w,  78x,  78//,  78mm,  79q, 
79t,  80a-20,  80a-23,  80a-29,  80a-37,  80b-3, 
80b-4  and  80b-ll,  unless  otherwise  noted. 


8.  Section  240.12b-2  is  amended  by 
adding  the  definition  of  "Accelerated 
filer"  before  the  definition  of  "Affiliate" 
to  read  as  follows: 


§  240.1 2th-2    Definitions. 

*         *         *         *         * 

Accelerated  filer.  (1)  The  term 
"accelerated  filer"  means  an  issuer  after 
it  first  meets  the  following  conditions  as 
of  the  end  of  its  fiscal  year: 

(i)  The  aggregate  market  value  of  the 
voting  and  non-voting  common  equity 
held  by  non-affiliates  of  the  issuer  is  $75 
million  or  more; 

(ii)  The  issuer  has  been  subject  to  the 
requirements  of  Section  13(a)  or  15(d)  of 
the  Act  (15  U.S.C.  78m  or  78o(d))  for  a 
period  of  at  least  twelve  calendar 
months; 

(iii)  The  issuer  has  filed  at  least  one 
annual  report  pursuant  to  Section  13(a) 
or  15(d)  of  the  Act;  and 

(iv)  The  issuer  is  not  eligible  to  use 
Forms  10-KSB  and  10-QSB  (§  249.310b 
and  §  249.308b)  for  its  annual  and 
quarterly  reports. 

Note  to  paragraph  (1):  The  aggregate 
market  value  of  the  issuer's  outstanding 
voting  and  non-voting  common  equity  shall 
be  computed  by  use  of  the  price  at  which  the 
common  equity  was  last  sold,  or  the  average 
of  the  bid  and  asked  prices  of  such  common 
equity,  in  the  principal  market  for  such 
common  equity,  as  of  the  last  business  day 
of  the  issuer's  most  recently  completed 
second  fiscal  quarter. 

(2)  Entering  and  Exiting  Accelerated 
Filer  Status,  (i)  The  determination  for 
whether  a  non-accelerated  filer  becomes 
an  accelerated  filer  as  of  the  end  of  the 
issuer's  fiscal  year  governs  the  annual 
report  to  be  filed  for  that  fiscal  year,  the 
quarterly  and  annual  reports  to  be  filed 
for  the  subsequent  fiscal  year  and  all 
annual  and  quarterly  reports  to  be  filed 
thereafter  while  the  issuer  remains  an 
accelerated  filer. 

(ii)  Once  an  issuer  becomes  an 
accelerated  filer,  it  will  remain  an 
accelerated  filer  unless  the  issuer 
becomes  eligible  to  use  Forms  10-KSB 
and  10-QSB  for  its  annual  and  quarterly 
reports.  In  that  case,  the  issuer  will  not 
become  an  accelerated  filer  again  unless 
it  subsequently  meets  the  conditions  in 
paragraph  (1)  of  this  definition. 
***** 

9.  Section  240.13a-10  is  amended  by: 

a.  Removing  the  phrase  "90  days"  and 
adding,  in  its  place,  the  phrase  "the 
niunber  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (b)  and  the  second 
sentence  of  paragraph  (f); 

b.  Removing  the  phrase  "45  days"  and 
adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 


(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (c),  the  second  sentence  of 
paragraph  (e)(2),  and  the  third  sentence 
of  paragraph  (f):  and 

c.  Adding  paragraph  (j)  before  the 
Note  to  read  as  follows: 

§  240.1 3a-10    Transition  reports. 

•        *         •         •        » 

(j)(l)  For  transition  reports  to  be  filed 
on  the  form  appropriate  for  annual 
reports  of  the  issuer,  the  number  of  days 
shall  be: 

(i)  For  accelerated  filers  (as  defined  in 
§240.12b-2): 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15.  2002  and  before 
December  15,  2003; 

(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15,  2003  and  before 
December  15,  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15,  2004;  and 

(ii)  90  days  for  all  other  issuers;  and 
(2)  For  transition  reports  to  be  filed  on 
Form  10-Q  or  Form  10-43SB  (§  249.308a 
or  §  249.308b  of  this  chapter),  the 
number  of  days  shall  be:  , 

(i)  For  accelerated  filers  (as  defined  in 
§240.12b-2): 

(A)  45  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2004; 

(B)  40  days  for  fiscal  years  ending  on 
or  after  December  15,  2004  and  before 
December  15,  2005;  and 

(C)  35  days  for  fiscal  years  ending  on 
or  after  December  15,  2005;  and 

(ii)  45  days  for  all  other  issuers. 


10.  Section  240.15d-10  is  amended 
by: 

a.  Removing  the  phrase  "90  days"  and 
adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (b)  and  the  second 
sentence  of  paragraph  (f); 

b.  Removing  the  phrase  "45  days"  and 
adding,  in  its  place,  the  phrase  "the 
number  of  days  specified  in  paragraph 
(j)  of  this  section"  in  the  first  sentence 
of  paragraph  (c),  the  second  sentence  of 
paragraph  (e)(2),  and  the  third  sentence 
of  paragraph  (f);  and 

c.  Adding  paragraph  (j)  before  the 
Note  to  read  as  follows: 

§  240.1 5d-10    Transition    reports. 

***** 

(j)(l)  For  transition  reports  to  be  filed 
on  the  form  appropriate  for  annual 
reports  of  the  issuer,  the  niunber  of  days 
shall  be: 

(i)  For  accelerated  filers  (as  defined  in 
§240.12b-2): 

(A)  90  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2003; 


58506        Federal  Register /Vol.  67,  No.  179 /Monday,  September  16,  2002 /Rules  and  Regulations 


Federal  Register /Vol.  67,  No.  179 /Monday,  September  16.  2002 /Rules  and  Regulations        58507 


58506        Federal  Register / Vol.  67.  No.  179 /Monday,  September  16,  2002 /Rules  and  Regulations 


(B)  75  days  for  fiscal  years  ending  on 
or  after  December  15,  2003  and  before 
December  15,  2004;  and 

(C)  60  days  for  fiscal  years  ending  on 
or  after  December  15, 2004;  and 

(ii)  90  days  for  all  other  issuers;  and 
(2)  For  transition  reports  to  be  filed  on 

Form  10-Q  or  Form  10-QSB  (§  249.308a 

or  §  249.30ab  of  this  chapter),  the 

number  of  days  shall  be: 
(i)  For  accelerated  filers  (as  defined  in 

§240.12b-2]: 

(A)  45  days  for  fiscal  years  ending  on 
or  after  December  15,  2002  and  before 
December  15,  2004; 

(B)  40  days  for  fiscal  years  ending  on 
or  after  December  15,  2004  and  before 
December  15,  2005;  and 

(C)  35  days  for  fiscal  years  ending  on 
or  after  December  15,  2005;  and 

(ii)  45  days  for  all  other  issuers. 


PART  249— FORMS,  SECURITIES 
EXCHANGE  ACT  OF  1934 

11.  The  authority  citation  for  part  249 
continues  to  read,  in  part,  as  follows: 

Authority:  15  U.S.C.  78a,  et  seq..  unless 
otherwise  noted. 
***** 

12.  Section  249.308a  is  revised  to  read 
as  follows: 

§  249.308a    Form  10-Q,    for  quarterly  and 
transition  reports  under  sections  13  or  15(d) 
of  ttw  Securities  Exchange  Act  of  1934. 

(a)  Form  10-Q  shall  be  used  for 
quarterly  reports  under  Section  1 3  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78m  or  78o(d)),  required 
to  be  filed  pursuant  to  §  240.13a-13  or 
§240.15d-13  of  this  chapter.  A 
quarterly  report  on  this  form  pursuant  to 
§  240.13a-13  or  §  240.15d-13  of  this 
chapter  shall  be  filed  within  the 
following  period  after  the  end  of  the 
first  three  fiscal  quarters  of  each  fiscal 
year,  but  no  quarterly  report  need  be 
filed  for  the  fourth  quarter  of  any  fiscal 
year: 

(1)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(i)  45  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2002  and  before  December 
15, 2004: 

(ii)  40  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2004  and  before  December 
15,  2005;  and 

(iii)  35  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2005;  and 

(2)  45  days  after  the  end  of  the  fiscal 
quarter  for  all  other  registrants. 

(b)  Form  10-Q  also  shall  be  used  for 
transition  and  quarterly  reports  filed 
pursuant  to  §  240.13a-10  or  §  240. 15d- 


10  of  this  chapter.  Such  transition  or 
quarterly  reports  shall  be  filed  in 
accordance  with  the  requirements  set 
forth  in  §  240.13a-10  or  §  240.15d-10  of 
this  chapter  applicable  when  the 
registrant  changes  its  fiscal  year  end. 

13.  Form  10-Q  (referenced  in 
§  249.308a)  is  amended  by  revising 
General  Instruction  A.l.  and  by  adding 
a  paragraph  before  the  title  "Applicable 
Only  to  Issuers  Involved  in  Bankruptcy 
Proceedings  During  the  Preceding  Five 
Years:"  on  the  cover  page  to  read  as 
follows: 

Note:  The  text  of  Form  10-Q  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-Q 
General  Instructioiis 

A.  Rule  as  to  Use  of  Form  10-Q. 

1.  Form  10-Q  shall  be  used  for 
quarterly  reports  under  Section  13  or 
15(d)  of  the  Securities  Exchange  Act  of 
1934  (15  U.S.C.  78m  or  78o(d)),  filed 
pursuant  to  Rule  13a-13  (17  CFR 
240.13a-13)  or  Rule  15d-13  (17  CFR 
240.15d-13).  A  quarterly  report  on  this 
form  pursuant  to  Rule  13a-13  or  Rule 
1 5d-l  3  shall  be  filed  within  the 
following  period  after  the  end  of  each  of 
the  first  three  fiscal  quarters  of  each 
fiscal  year,  but  no  report  need  be  filed 
for  the  fourth  quarter  of  any  fiscal  year: 

a.  For  accelerated  filers  (as  defined  in 
17CFR240.12b-2): 

(i)  45  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2002  and  before  December 
15,  2004; 

(ii)  40  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2004  and  before  December 
15,  2005;  and 

(iii)  35  days  after  the  end  of  the  fiscal 
quarter  for  fiscal  years  ending  on  or  after 
December  15,  2005;  and 

b.  45  days  after  the  end  of  the  fiscal 
quarter  for  all  other  issuers. 


FORM  10-Q 

***** 

Indicate  by  check  mark  whether  the 
registrant  is  an  accelerated  filer  (as 
defined  in  Rule  12b-2  of  the  Exchange 

Act).  Yes No 

APPUCABLE  ONLY  TO  ISSUERS 
INVOLVED  IN  BANKRUPTCY 
PROCEEDINGS  DURING  THE 
PRECEDING  FIVE  YEARS: 

***** 

14.  Section  249.310  is  revised  to  read 
as  follows: 


§  249  J1 0    Form  1 0-K,  for  annual  and 
transition  reports  pursuant  to  sections  13 
or  15(d)  of  ttie  Securities  Exchange  Act  of 
1934. 

(a)  This  form  shall  be  used  for  annual 
reports  pursuant  to  Sections  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78m  or  78o(d))  for  which  no 
other  form  is  prescribed.  This  form  also 
shall  be  used  for  transition  reports  filed 
pursuant  to  Section  13  or  15(d)  of  the 
Securities  Exchange  Act  of  1934. 

(b)  Annual  reports  on  this  form  shall 
be  filed  within  the  following  period: 

(1)  For  accelerated  filers  (as  defined  in 
§  240.12b-2  of  this  chapter): 

(i)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for  fiscal 
years  ending  on  or  after  December  15, 

2002  and  before  December  15,  2003; 
(ii)  75  days  after  the  end  of  the  fiscal 

year  covered  by  the  report  for  fisccd 
years  ending  on  or  after  December  15, 

2003  and  before  December  15,  2004;  and 
(iii)  60  days  after  the  end  of  the  fiscal 

year  covered  by  the  report  for  fiscal 
years  ending  on  or  after  December  15, 
2004;  and 

(2)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for  all  other 
registrants. 

(c)  Transition  reports  on  this  form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  §  240.13a-10 
or  §  240.15d-10  of  this  chapter 
applicable  when  the  registrant  changes 
its  fiscal  year  end. 

(d)  Notwithstanding  paragraphs  (b) 
and  (c)  of  this  section,  all  schedules 
required  by  Article  12  of  Regulation 
S-X  (§§  210.12-01-210.12-29  of  this 
chapter)  may,  at  the  option  of  the 
registrant,  be  filed  as  an  amendment  to 
the  report  not  later  than  30  days  after 
the  applicable  due  date  of  the  report. 

15.  Form  10-K  (referenced  in 
§  249.310)  is  amended  by  revising 
General  Instruction  A.  and  the 
paragraph  before  the  "Note"  on  the 
cover  page  to  read  as  follows: 

Note:  The  text  of  Form  10-K  does  not,  and 
this  amendment  will  not,  appear  in  the  Code 
of  Federal  Regulations. 

Form  10-K 


General  Instructioiis 

A.  Rule  as  to  Use  of  Form  10-K. 

(1)  This  Form  shall  be  used  for  annual 
reports  pursuant  to  Section  13  or  15(d) 
of  the  Securities  Exchange  Act  of  1934 
(15  U.S.C.  78m  or  78o(d))  (the  "Act")  for 
which  no  other  form  is  prescribed.  This 
Form  also  shall  be  used  for  transition 
reports  filed  pursuant  to  Section  13  or 
15(d)  of  the  Act. 
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(2)  Annual  reports  on  this  Form  shall 
be  filed  within  the  foUovring  period: 

(a)  For  accelerated  filers  (as  defined  in 
17CFR240.12b-2): 

(i)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for  fiscal 
years  ending  on  or  after  December  15, 

2002  and  before  December  15,  2003; 
(ii)  75  days  after  the  end  of  the  fiscal 

year  covered  by  the  report  for  fiscal 
years  ending  on  or  after  December  15, 

2003  and  before  December  15,  2004;  and 
(iii)  60  days  after  the  end  of  the  fiscal 

year  covered  by  the  report  for  fiscal 
years  ending  on  or  after  December  15, 
2004; and 

(b)  90  days  after  the  end  of  the  fiscal 
year  covered  by  the  report  for  all  other 
registrants. 


(3)  Transition  reports  on  this  Form 
shall  be  filed  in  accordance  with  the 
requirements  set  forth  in  Rule  13a-10 
(17  CFR  240.13a-10)  or  Rule  15d-10  (17 
CFR  240.15d-10)  applicable  when  the 
registrant  changes  its  fiscal  year  end. 

(4)  Notwithstanding  paragraphs  (2) 
and  (3)  of  this  (Jeneral  Instruction  A.,  all 
schedules  required  by  Article  12  of 
Regulation  S-X  (17  CFR  210.12-01- 
210.12-29)  may,  at  the  option  of  the 
registrant,  be  filed  as  an  amendment  to 
the  report  not  later  than  30  days  after 
the  applicable  due  date  of  the  report. 
***** 

FORM  lO-K 

***** 

Indicate  by  check  mark  whether  the 
registrant  is  an  accelerated  filer  (as 


defined  in  Rule  12b-2  of  the  Act). 
Yes No 

State  the  aggregate  market  value  of  the 
voting  and  non-voting  common  equity 
held  by  non-affiliates  computed  by 
reference  to  the  price  at  which  the 
common  equity  was  last  sold,  or  the 
average  bid  and  asked  price  of  such 
common  equity,  as  of  the  last  business 
day  of  the  registrant's  most  recently 
completed  second  fiscal  quarter. 
***** 

Dated;  September  5.  2002. 

By  the  Commission. 
Margaret  H.  McFarland, 
Deputy  Secretary. 

(FR  Doc.  02-23072  Filed  9-13-02:  8:4.5  am) 
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REMINDERS 

The  items  in  ttils  list  were 
editorially  compiled  as  an  aid 
to  Federal  Register  users. 
Inclusion  or  exclusion  from 
this  list  has  no  legal ' 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  15, 
2002 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  waterways  safety: 
Narragansett  Bay  et  al.,  Rl; 
safety  and  security  zones; 
'    put)lished  9-3-02 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  16. 
2002 

AGRICULTURE 
DEPARTMENT 

Agricultural  MartcBdng 
Servtea 

Celery  grown  in— 
Fkxida;  published  8-15.02 

Nectarines  and  peaches 
grown  in — 
CaliforTua;  published  8-15-02 

AGraCULTURE 
DEPARTMENT 
Rural  UtHmas  Sarvica 

Electric  bonx>wers;  mergers 
and  cortsolidations; 
published  9-16-02 

EDUCATION  DEPARTMENT 

Elementary  and  secondary 
education: 

Impact  Aid  Programs; 
published  8-16-02 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Califomia;  published  7-16-02 

Tennessee;  published  7-16- 
02 
Hazardous  waste  program 

authorizations: 

Georgia;  published  7-16-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

Aritansas;  published  8-19-02 
Florida;  published  8-14-02 
Oklahoma  and  Texas; 

published  8-19-02 
Tennessee;  published  8-14- 

02 


Texas;  published  8-14-02 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Manufactured  home 
construction  and  safety 
standards: 
Smoke  alarms;  put>lished  3- 

19-02 
Mortgage  and  k>an  insurance 
programs: 
Unifomi  Financta)  Reporting 

Standards;  additkxuU 

entity  filing  requirements; 

published  8-15-02 

SMALL  BUSINESS 
ADMMSTRAT10N 

Agmcy  informatkm  coHectkxi 
activities: 

Proposed  collectkxi; 
comment  request; 
published  7-17-02 
Hearings  and  Appeals  OffKe 
proceedings: 

Revision  artd  darifnatkx); 
published  7-18-02 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  arxl  waterways  safety: 
East  River,  Manhattan,  NY; 
safety  zone;  published  9- 
4-02 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Boeing;  published  8-30.02  . 
Bomt>ardier-Rotax  GmbH; 

published  8-15-02 
McDonnell  Douglas; 

published  8-30-02 

TREASURY  DEPARTMENT 

Customs  Service 

Administrative  mlings; 
published  8-16-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 

Agricultural  Mariwting 
Service 

Cotton;  futures  contracts  spot 
price  quotations;  comments 
due  by  9-23-02;  published 
7-23-02  [FR  02-18255] 

AGRICULTURE 
DEPARTMENT 

Agricultural  Mariceting 
Sarvica 

Oranges,  grapefuit,  tangerines, 
and  tangelos  grown  in — 
Florida;  comments  due  by 

9-23-02;  published  7-23- 

02  [FR  02-185711 


AGRICULTURE 
DEPARTMENT 
Agricultural  Mariceting 
Sarvica 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
9-26-02;  published  9-11- 
02  [FR  02-23034] 
Potatoes  (Irish)  grown  in 
Idaho  and  Oregon,  and 
imported;  comments  due  by 
9-23-02;  published  7-23^)2 
[FR  02-18572] 

AGRICULTURE 

DEPARTMENT 

Animal  and  Plant  Health 

Inspection  Service 

Livestock  arxj  poultry  disease 
control: 

Cattle  and  other  property 
disposed  of  because  of 
t>ovine  tut)ercuk>sis; 
indemnifKatkjn;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18701] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs: 
Agricultural  Management 
Assistance  Program; 
comments  due  by  9-27- 
02;  published  8-28-02  [FR 
02-21835] 

COMMERCE  DEPARTMENT 
National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critcal  habitat 
designatkHis — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
Fishery  conservation  and 
nrianagement: 

Caribt)ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
South  Atlantic  shrimp; 
comments  due  by  9-23- 
02;  published  7-25-02 
[FR  02-18857] 
Northeastem  United  States 
fisheries — 
Atlantic  hagfish; 
comments  due  by  9-27- 
02;  published  8-28-02 
[FR  02-21984] 
Mid-Atlantic  and  New 
England  Fishery 
Management  Councils; 
meetings;  comments 
due  by  9-27-02; 
published  8-23-02  [FR 
02-21589] 
West  Coast  States  and 
Western  Pacific 
fisheries — 


West  Coast  salmon, 
comments  due  by  9-25- 
02;  published  9-10-02 
[FR  02-22922] 
Internationa!  fisheries 
regulations: 
Pacific  halibut- 
Subsistence  fishing; 
comments  due  Ijy  9-25- 
02;  published  8-26-02 
[FR  02-21456] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act: 
Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  notk«  o( 
inquiry;  comments  due  by 
9-25-02;  published  7-25- 
02  [FR  02-18782] 
Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  comments 
due  by  9-25-02;  published 
8-22-02  [FR  02-21272] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  intplementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Jersey;  comments  due 
by  9-23-02;  published  8- 
23-02  [FR  02-21283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States;  air  quality  planning 
purposes;  designation  of 
areas: 

New  Jersey;  comments  due 
by  9-23-02;  putdished  B- 
23-02  [FR  02-21284] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21558] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Arizona;  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21559] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 
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Arizona;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 
Arizona;  comments  due  by 

9-26-02;  published  8-27- 

02  [FR  02-21664) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
California;  comments  due  by 

9-23-02;  published  8-22- 

02  [FR  02-21435] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-23-02;  published  8-22- 

02  [FR  02-21436] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and        ^ 
promulgation;  various 
States: 
Calrfomia;  comments  due  by 

9-25-02;  published  8-26- 

02  [FR  02-21556] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Califomia;  comments  due  by 

9-25-02;  published  8-26- 

02  [FR  02-21557] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Massachusetts;  comments 
due  by  9-27-02;  published 
8-28-02  [FR  02-21940] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans;  approval  and 

promulgation;  various 

States: 

Massachusetts;  comments 
due  by  9-27-02;  published 
8-28-02  [FR  02-21941] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 


promulgation:  various 
States: 

Missouri;  comments  due  by 
9-26-02:  published  8-27- 
02  [FR  02-21659] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21658] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Missouri;  comments  due  by 

9-26-02;  published  8-27- 

02  [FR  02-21661] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans:  approval  and 
promulgation:  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21666] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  Implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02:  published  8-27- 
02  [FR  02-21667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21943] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21944) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality'  implementation 
plans;  approval  and 
promulgation;  various 
States: 
Montana;  comments  due  by 

9-27-02;  published  8-28- 

02  [FR  02-21945] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas: 


Califomia;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21560] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
Califomia;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21561] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update';  comments  due 
by  9-23-02;  published 
8-23-02  [FR  02-21553) 
National  priorities  list 
update;  comments  due 
by  9-27-02;  published 
8-28-02  [FR  02-22080) 
FEDERAL 

COMMUNICATIONS 
COMMISSION 
Radio  stations;  table  of 
assignments: 

Califomia;  comments  due  by 
9-23-02;  published  8-14- 
02  [FR  02-20598) 
South  Carolina;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20595) 
Various  States;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20594) 
FEDERAL  ELECTION 
COMMISSION 
Federal  Election  Campaign 
Act: 

Disclaimers,  fraudulent 
solicilation,  civil  penalties, 
and  personal  use  of 
campaign  funds; 
comments  due  by  9-27- 
02;  published  8-29-02  [FR 
02-21893) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Health  care  access: 
Group  health  insurance 
mar1(et  requirenients;  non- 
Federal  governmental 
plans;  exemption 
elections;  comments  due 
by  9-24-02;  published  7- 
26-02  [FR  02-17621) 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare: 
Cost  reports;  electronic 
submission;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18982) 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 


Appraiser  Watch  Initiative; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18672] 

HOUSING  AND  URBAN 

DEVELOPMENT 

DEPARTMENT 

Federal  Housing  Enterprise 

Oversight  Office 

Risk-based  capital: 
Corrections  and  technical 
amendments;  comments 
due  by  9-23-02;  published 
9-12-02  [FR  (K-23078) 

INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcemertt  Office 
Permanent  program  and 
at>andoned  mine  land 
reclamation  plan 
submissions: 

Mississippi;  comments  due 
by  9-23-02;  published  9-6- 
02  [FR  02-22690) 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care, 
etc.: 

District  of  Columbia; 
educational  good  time 
credit;  comments  due  by 
9-23-02;  published  7-24- 
02  [FR  02-18625) 

POSTAL  SERVICE 

Domestic  Mail  Manual: 
Standard  mail  and 
periodicals  letter-size  and 
flat-size  mail;  simplified 
address  format;  comments 
due  by  9-23-02;  published 
8-22-02  [FR  02-21461) 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Custody  of  funds  or 
securities  of  clients; 
comments  due  by  9-25- 
02;  published  7-25-02  [FR 
02-18698) 

Securities: 
Regulation  analyst 
certification;  comments 
due  by  9-23-02;  published 
8-8-02  [FR  02-20031] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenvays  safety: 
Chesapeal(e  Bay,  VA;  port 
access  routes  study; 
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comments  due  by  9-24- 
02;  published  7-26-02  [FR 
02-18914) 
Jacksonville  Captain  of  Port 
zone,  FL;  security  zones; 
comments  due  by  9-27- 
02;  published  8-28-02  [FR 
02-21919) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Barry  Aviation,  LLC; 
comments  due  by  9-27- 
02;  published  8-16-02  [FR 
02-20400) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainvorthiness  directives: 
Bell;  comments  due  by  9- 

23-02;  published  8-22-02 

[FR  02-21357] 
Boeing;  comments  due  by 

9-23-02;  published  8-9-02 

[FR  02-20132) 
Dassault;  comments  due  t>y 

9-23-02;  published  8-23- 

02  [FR  02-21507] 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Ainworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBFIAER);  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18028) 

TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 

Airworthiness  directives: 
Honeywell;  comments  due 
by  9-23-02;  published  7- 
25-02  [FR  02-18816] 
McDonnell  Douglas; 
comments  due  by  9-23- 
02;  published  8-29-02  [FR 
02-22003) 
Pilatus  Britten-Norman  Ltd.; 
comments  due  by  9-27- 
02;  published  8-22-02  [FR 
02-21356) 
Class  D  airspace;  comments 
due  by  9-26-02;  published 
8-27-02  [FR  02-21786] 

TRANSPORTATION 
DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight- 
Commercial  vehicle  width 
exclusive  devices; 
comments  due  by  9-27- 


02;  published  7-29-02 
[FR  02-19029) 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18477] 

Correction;  comments  due 
by  9-23-02;  published 
8-9-02  [FR  C2-184771 
Vehicle  safety  rulemaking 
priorities  (2002-2005); 
comments  due  by  9-23- 
02;  published  7-25-02  [FR 
02-18760) 

TRANSPORTATION 
DEPARTMENT 
Research  and  Sfieclai 
Programs  Administration 

Pipeline  safety: 

Hazardous  lk|uid 
transportation — 

Hazardous  liquid  pipeline 
operator  annual  report 
fonn;  comments  due  by 
9-24-02;  published  7-26- 
02  [FR  02-18908] 

TREASURY  DEPARTMENT 

Alcohol,  Tobacco  and 
Rrearms  Bureau 

Alcohol;  vitKultural  area 
designations: 

Capay  Valley.  Yolo  County, 
CA;  comments  due  by  9- 
23-02;  published  7-25-02 
[FR  02-18554) 
Alcoholic  beverages: 

Malt  beverages;  labeling 
and  advertising; 
comments  due  by  9-25- 
02;  published  8-22-02  [FR 
02-21455] 

TREASURY  DEPARTMENT 

Customs  Service 

Air  commerce: 
Security  areas  at  airports; 
emptoyee  access; 
comments  due  by  9-27- 
02;  published  7-29-02  [FR 
02-19055) 

TREASURY  DEPARTMENT 

Customs  Service 

Drawback: 
Manufacturing  substitution 
drawback;  duty 
apportionment;  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18609] 

TREASURY  DEPARTMENT 
Customs  Service 

Foreign  trade  zones: 
Expanded  weekly  entry 
procedure;  revisions; 
comments  due  by  9-23- 


02;  published  7-25-02  [FR 

02-18665] 
TREASURY  DEPARTMENT 
Internal  Revenue  Service 

Estate  and  gift  taxes: 
Right  to  recover  gift  tax  and 
tax  consequences; 
comments  due  by  9-24- 
02;  published  7-22-02  [FR 
02-18184] 

Income  taxes: 
Guaranteed  annuity  and 
lead  unitrust  interests; 
definition;  comments  due 
by  9-25-02;  published  7- 
23-02  [FR  02-18185] 

UST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  t)ecome  Federal  laws.  It 
may  t>e  used  in  conjunction 
with  "PLUS"  (PuWk:  Laws 
Update  Service)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurr.html. 
The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office.  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  t>e  made 
available  on  the  Internet  from 
GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
naraOOS.titml.  Some  laws  may 
not  yet  be  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transferred  to  the  county 
under  the  Act.  (Aug   21,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21 ,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21, 
2002;  116  Stat.  1052) 

H.R.  1384/P.L.  107-214 

Long  Walk  National  Historic 
Trail  Study  Act  (Aug  21, 
2002;  116  Stat.  1053) 
H.R.  1456/PJ..  107-215 
Booker  T.  Washington 
National  Monument  Boundary 


Adjustment  Act  of  2002  (Aug 
21.  2002:  116  Stat    1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wilderness  and 
Protection  Area  Act  (Aug   21. 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  pemianent 
laws,  related  to  public 
buildings,  property,  and  works, 
as  title  40,  United  States 
Code,  "Put>lic  Buildings. 
Properly,  and  Works'   (Aug 
21,  2002;  116  Stat    1062) 
H.R.  2234/P.L.  107-218 
Tumacacori  National  Histoncal 
Park  Boundary  Revisior  Ad  of 
2002  (Aug.  21,  2002:  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 

To  rename  Wolf  Trap  Farm 
Parte  as  "WoH  Trap  National 
Pari<  for  the  Performing  Arts ', 
and  for  other  purposes   (Aug. 
21,  2002;  116  Stat   1330) 

H.R.  2441/P.L.  107-220 

To  amend  ttie  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug   21,  2002,  116 
Stat.  1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memonal  Expansion  Act  of 
2002  (Aug.  21,  2002:  116 
Stat.  1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992, 
and  for  other  purposes   (Aug. 
21,  2002;  116  Stat.  1336) 

H.R.  3380/P.L.  107-223 

23  To  authorize  the  Secretary 
of  the  Interior  to  issue  nght-of- 
way  permits  tor  natural  gas 
pipelines  within  the  boundary 
of  Great  Smoky  Mountains 
National  Parte   (Aug   21.  2002: 
116  Stat.  1338) 
Last  List  August  12.  2002 


Public  Laws  Electronic 
Notification  Sarvica 
(PENS) 

PENS  is  a  free  electronic  mail 
notification  service  of  newfy 
enacted  public  laws  To 
subscribe,  go  to  http:// 
hydra.gsa.gov/archives/ 
publaws-l.html  or  send  E-mail 
to  listservOlistserv.gsa.gov 
with  the  following  text 
message: 
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CFR  CHECKUST 


THte 


Stock  Number 


Price       Revision  Dete 


This  checklist,  prepared  by  the  Office  of  the  Federal  Register,  is 

published  weekly.  It  is  arranged  in  the  order  of  CFR  titles,  stock 

numbers,  prices,  and  reviskxi  dates. 

An  asterisk  (*)  precedes  each  entry  that  has  been  issued  since  last 

week  and  which  is  now  available  for  sale  at  the  Government  Printing 

Office. 

A  checklist  of  cun^nt  CFR  volumes  comprising  a  complete  CFR  set, 

also  appears  in  the  latest  issue  of  the  LSA  (List  of  CFR  Sections 

Affected),  whteh  is  revised  monthly. 

The  CFR  is  available  free  on-line  through  the  Govemment  Printing 

Offk:e's  GPO  Access  Servtee  at  http://www.access.gpo.gov/nara/cfr/ 

index.html..  For  informatkxi  about  GPO  Access  call  the  GPO  User 

Support  Team  at  1-888-293-6498  (toll  free)  or  202-512-1530. 

The  annual  rate  for  subscription  to  all  revised  paper  volumes  is 

$1 195.00  domestic,  $298.75  additional  for  foreign  mailing. 

Mail  orders  to  the  Superintendent  of  Documents,  Attn:  New  Orders. 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954.  All  orders  must  be 

accompanied  by  remittance  (check,  money  order,  GPO  Deposit 

Account,  VISA,  Master  Card,  or  Discover).  Charge  orders  may  be 

telephoned  to  the  GPO  Order  Desk,  Monday  through  Friday,  at  (202) 

512-1800  from  8:00  a.m.  to  4:00  p.m.  eastem  time,  or  FAX  your 

charge  orders  to  (202)  512-2250. 

Title  Stock  Number  Price       Revleion  Oete 

1,  2  (2  Reserved) (869-048-00001-1) 9.00       Jon.  1,  2002 

3  (1997  CompHotkxi 
and  Parts  100  and 

101)  (869-048-00002-0) 59.00      '  Jan.  1,  2002 

4  (869-048-00003-8) 9.00      *Jan.  1,  2002 

5  Parts: 

1-699  (869-048-00004-6) 57.00        Jan.  1,  2002 

70O-1 199 (869-048-00005-4) 47.00        Jan.  1,  2002 

1200-End,  6  (6 
Resewed) (869-048-00006-2) 58.00       Jan.  1,  2002 

7  Parts: 

1-26 (869-048-00001-1) 41.W  Jan.  1,2002 

27-52  (869-048-00008-9) 47.00  Jan.  1,  2002 

53-209 (869-048-00009-7) 36.00  Jan.  1,  2002 

210-299 (869-048-00010-1) 59.00  Jan.  1,  2002 

300-399 (869-04W)0011-9) 42.00  Jan.  1,  2002 

400-699 (869-048-00012-7) 57.M  Jon.  1,  2002 

700-899 (869-048-00013-5) 54.00  Jan.  1,  2002 

900-999 (869K)4W)0014-3) 58.00  Jan.  1,  2002 

1000-1199  (869-04WX)015-l) 25.00  Jan.  1,  2002 

1200-1599  (869-048-OOOlM)) 58.00  Jan.  1,2002 

1600-1899 (869-048-00017-8) 61.00  Jan.  1,2002 

1900-1939  (869-048-00018-6) 29.00  Jan.  1,  2002 

1940-1949  (869-048-00019^) 53.00  Jan.  1,  2002 

1950-1999 (869-048-00020-8) 47.00  Jan.  1,2002 

2000-End (869-048-00021-«) 46.00  Jan.  1,  2002 

8  (869-048-00022-4) 58.00        Jan.  1,2002 

9  Parts: 

1-199  (869-048-00023-2) 58.00 

200-End  (869-048-00024-1) 56.00 


Jan.  1,2002 
Jan.  1,  2002 

Jan.  1,  2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 

Jan.  1,2002 


10  Parts: 

1-50 (869-048-00025-4) 58.00 

51-199 (869-048-00026-7) 56.00 

200^99 (869-048-00027-5) 44.00 

500-End  (869-048-00028-3) 58.W 

11  (869-048-00029-1) 34.00 

12  Parts: 

1-199  (869-048-00030-5) 30.W 

200-219 (869-048-00031-3) 36.00 

220-299 (869-048-00032-1) 58.00 

300^99 (869-048-00033-0) 45.00 

500-599 (869^)48-00034-8) 42.00 

600-End  (869-04M)0035-6) 61.00 

13  (869-048-00036-4) 47.00        Jan.  1,  2002 


Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 
Jan.  1,2002 


14  Parts: 

1-59  (869-048-00037-2) 60.00  Jan,  1   2002 

60-139 (869-048-00038-1) 58.00  Jan   1  2002 

140-199 (869-048-00039-9) 29.00  Jan.  1  2002 

200-1199  (869-048-0004O-2) 47.00  Jan   1  2002 

1200-End (869-048-00041-1) 41.W  Jon   1,  2002 

15  Parte: 

0-299  (869-048-00042-9) 37.00  Jan  1.  2002 

300-799 (869-O48-00043-7) 58.00  Jon  1  2002 

800-End  (869-048-00044-5) 40.00  Jan  I  2002 

16  Parte: 

0-999  (869-048-00045-3) 47.00  Jan   I.  2002 

1000-End (869-O48-00046-1) 57.00  Jan.  1.  2002 

17  Parte: 

1-199  (869-048-00048-8) 47.00  Apr.  1,2002 

200-239 (869-04W)0049-6) 55.00  Apr.  1.  2002 

240-End  (869-048-00050-0) 59.W  Apr.  1  2002 

18  Parte: 

1-399  (869-048-00051-8) 59.00  Apr  1,  2002 

400-€nd  (869-048-00052-6) 24.00  Apr.  1.2002 

19  Parte: 

1-140  (869-048-00053-4)  57.00  Apr.  1.  2002 

141-199 (869-048-00054-2) 56.00  Apr  1.  2002 

200-€nd  (869-048-00055-1) 29.00  Apr.  1.2002 

20  Parte: 

1-399 (869-048-O0056-9) 47.00  Apr.  1.2002 

400-499 (869-048-00057-7) 60.00  Apr.  1.  2002 

500-€nd  (869-048-00058-5) 60.00  Apr.  1.2002 

21  Parte: 

1^99  (869-048-00059-3) 39.00  Apr.  1,  2002 

10O-169 (869-048-00060-7) 46.00  Apr.  1,  2002 

170-199 (869-048-00061-5) 47.00  Apr  I.  2002 

200-299 (869-048-00062-3) 16.00  Apr.  1.  2002 

300-499 (869-048-00063-1) 29.00  Apr.  I,  2002 

500-599 (869-048-00064-0) 46.00  Apr  1,  2002 

600-799 (869-048-00065-8) 16.00  Apr.  1.  2002 

800-1299  (869-04ft-00066-6) 56.00  Apr.  1,  2002 

1300-€nd (869-048-00067-4) 22.00  Apr.  1.  2002 

22  Parte: 

1-299  (869-048-00068-2) 59.00  Apr.  1,2002 

30O-€nd  (869-O48-O0O69-1) 43.00  Apr.  1,  2002 

23  (869-048-00070-4) 40.00  Apr.  1.  2002 

24  Parte: 

0-199  (869-048-00071-2) 57.00  Apr.  1.  2002 

200-499 (869-048-00072-1) 47.00  Apr.  1.  2002 

500-699 (869-048-00073-^) 29.00  Apr.  1.  2002 

700-1699  (869-048-00074-7) 58.00  Apr   1.  2002 

1700-End (869-048-00075-5) 29.00  Apr.  1.  2002 

25  (869-048-00076-3) 68.00  Apr.  1.  2002 

26  Parte: 

§§1.0-1-1.60  (869-048-00077-1) 45.00  Apr.  1,2002 

§§1.61-1.169 (869-O48-00078-0) 58.00  Apr.  1.  2002 

§§1.170-1.300 (869-048-00079-8) 55.00  Apr  1,  2002 

§§1.301-1.400 (869-O48-0008O-1) 44.00  Apr.  1,2002 

§§1401-1.440 (869-04*-00081-0) 60.00  Apr.  1,2002 

§§1.441-1.500  (869-048-00082-8)  47.00  Apr.  1.  2002 

§§1.501-1.640 (869-048-O0083-«) 44.00  'Apr  1,  2002 

§§1.641-1.850 (869-048-00084-4) 57.00  Apr.  1.2002 

§§1.851-1.907  (869-048-00085-2) 57.00  Apr.  1,  2002 

§§1.908-1.1000  (869-048-00086-1) 56.00  Apr.  1,2002 

§§1.1001-1.1400  (869-048-00087-^) 58.00  Apr,  1,2002 

§§1.1401-End  (869-048-00088-7) 61.00  Apr,  1,  2002 

2-29  (869-048-00089-5) 57.W  Apr.  1,2002 

30-39  (869-048-00090^) 39.00  Apr,  1,2002 

40-49  (869-048-00091-7) 26.00  Apr.  1.2002 

50-299 (869-048-00092-5) 38.00  Apr.  1.  2002 

300-499 (869-048-00093-3) 57.00  Apr.  1,  2002 

500-599 (869-048-00094-1) 12.00  *Apr.  1,  2002 

600-End  (869-048-00095-0) 16.00  Apr,  1,2002 

27  Parte: 

1-199  


(869-048-00096-8) 61.00        Apr.  1,2002 
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Title  Stock  Numl>er  Price 

200-End  (86W)4a-00097-6) 13.00 


Revision  Date 

Apr.  1,2002 


Title 


Stock  Number 


Price       Revision  Date 


28  Parts: 

•0-42  (869-048-00098-4) 58.00 

43-end  (869-044-00099-7)  50.00 

29  Parts: 

0-99  (869-044-00100-4) 45.00 

100-499 (869-048-00101-8) 21.00 

500-899 (869-044-00102-1) 47.00 

900-1899  (869-048-00 103-4) 35.00 

•1900-1910  (§§1900  to 

1910.999)  (869-048-00104-2) 58.00 

1910  (§§1910.1000  to 

end)  (869-044-00105-5) 42.00 

1911-1925  (869-044-00106-3) 20.00 

1926 (869-044-00107-1) 45.00 

1927-£nd (869^)44-O0108-O) 55.00 

30  Parts: 

1-199  (869-044-00109-8) 52.00 

200-699 (869-044-001 10-1) 45.00 

700-End  (869-044-00111-7) 53.00 

31  Parts: 

0-199  (869-044-00112-8)  .. 

200-End  (869-044-00113-6)  .. 


32.00 
56.00 

32  Parts: 

1-39,  Voi.  I 15.00 

1-39,  Vo).  II 19.00 

1-39,  Vol.  Ill 18.00 


1-190  (869-044-001 14-4) 

191-399 (869-044-001 15-2) 

400-629 (869-048-001 16-6) 

630-699 (869-044-001 17-9) 

700-799 (869-044-001 18-7) 

800-£nd  (869-044-001 19-5) 

33  Parts: 

1-124  (869-044-00120-9) 

125-199 (869-044-00121-7) 

200-End  (869-044-00122-5) 

34  Parts: 

1-299  (869-044-00123-3) 

300-399 (869-044-00124-1) 

400-End  (869-048-00125-5) 


51.00 
57.00 
47.00 
34.00 
42.00 
44.00 

45.00 
55.00 
45.00 

43.00 
40.00 
59.00 


35  

36  Pflrts 

1-199  (869-048-00127-1) 

•200-299  (869-048-00128-0) 

300-£nd  (869-044-00129-2) 

37  (869-044-00130-6) 45.00 

38  Parts: 

0-17  (869-044-00131-4) 

18-End  (869-044-00132-2) 


36.00 
35.00 
55.00 


53.00 

55.00 

39  (869-044-00133-1) 40.00 

40  Parts: 

1-49  (869-044-00134-9) 54.00 

50-51   (869-044-00135-7) 38.00 

.52  (52.01-52.1018) (869-044-00136-5) 50.00 

52  (52.1019-£nd)  (869-044-00137-3) 55.00 

53-59  (869-048-00138-7) 29.00 

60(60.1-€nd)  (869-044-00139-0) 53.00 

60  (Apps)  (869-044-00140-3) 51.00 

61-62  (869-048-O0141-7) 38.00 

63  (63.1-63.599)  (869-044-00142-0) 53.00 

63  (63.600-63.1 199)  (869-044-00 143-8) 44.00 

63  (63.1 200-End)  (869-044-00144-6) 56.00 

64-71   (869-044-00145-4) 26.00 

72-80  (869-044-00146-2) 55.00 

81-85  (869-044-00147-1) 45.00 

86  (86.1-86.599-99)  (869-044-00148-9) 52.00 

86  (86.600-1-€nd)  (869-O44-00149-7) 45.00 

87-99  (869-044-00150-1) 54.00 


July 
July 

July 

July 

*July 

July 

July 

July 

*July 

July 

July 

July 
July 
July 

July 
July 

2  July 

2  July 

2  July 

*July 

July 

July 

July 

July 

July 

July 
July 
July 

July 
July 
July 


(869-048-00 1 26-3) 1 0.00       *July 


July 
July 
July 

July 

July 
July 

July 

July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 


2002 
2001 

2001 
2002 
2001 
2002 

2002 

2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

1984 
1984 
1984 
2001 
2001 
2002 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 
2002 

2002 

2002 
2002 
2001 

2001 


2001 
2001 

2002 


2001 
2001 
2001 
2001 
2002 
2001 
2001 
2002 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


100-135 (869-044-00151-9) 38.00 

136-149 (869-044-00152-7) 55.00 

150-189 (869-044-00153-5) 52.00 

190-259 (869-O44-00154-3) 34.00 

260-265 (869-044-00155-1) 45.00 

266-299 (869-044-00156-0) 45.00 

300-399 (869-044-00157-8) 41.00 

400-424 (869-044-00158-6) 51.00 

425-699 (869-044-00159-4) 55.00 

700-789 (869-044-00160-8) 55.00 

790-End  (869-04^-00161-6) 44.00 

41  Chapters: 

1,  1-1  to  1-10 13.00 

1, 1-11  to  Appendix,  2  (2  Reserved) 13.00 

3-6 14.00 

7  6.00 

8  4.50 

9  13.00 

10-17  9.50 

18,  Vol.  I,  Ports  1-5  13.00 

18,  Vol.  II,  Ports  6-19 13.00 

18,  Vol.  Ill,  Ports  20-52 13.00 

19-100  13.00 

1-100  ,.(869-044-00162-4) 22.00 

101  (869-044-«)16i-2) 45.00 

102-200 (869-044-00164-1) 33.00 

201-End  (869-044-00165-9) 24.00 

42  Parts: 

1-399  (869-044-00166-7) 51.00 

400-429 (869-044-00167-5) 59.00 

430-End  (869-044-00168-3) 58.00 

43  Parts: 

1-999  (869-044-00169-1) 45.00 

1000-end  (869-044-00170-5) 56.00 

44  (869-044-00171-3) 45.00 

45  Parts: 

1-199  (869^M4-00172-1) 53.00 

200-499 (869-044-00173-0) 31.00 

500-1199  (869-044-00174-8) 45.00 

1200-End (869-044-00175-6) 55.00 

46  Parts: 

1-40  (869^)44-00176-4)  .. 

41-69  (869-044-00177-2)  .. 

70-89  (869-044-00178-1)  .. 

90-139 (869-044-00179-9)  .. 

140-155 (869-044-00180-2)  .. 

156-165 (869-044-00181-1)  .. 

166-199 (869-044-00182-9)  .. 

200-499 (869-044-00 183-7)  .. 

500-End  (869-044-00184-5)  .. 

47  Parts: 

0-19  (869-044-00185-3)  .. 

20-39  (869-044-00186-1)  .. 

40-69  (869-044-00187-0)  .. 

70-79  (869-044-00188-8)  .. 

80-End  (869-044-00189-6)  .. 

48  Chapters: 

1  (Ports  1-51)  (869-044-00190-0) 60.00 

1  (Ports  52-99) (869-044-001 9 1-8) 45.00 

2  (Ports  201-299) (869-044-00192-6) 53.00 

3-6 (869-044-00193-4) 31.00 

7-14  (869-044-00194-2) 51.00 

15-28  (869-044-00195-1) 53.00 

29-End  (869-O44-00196-9) 38.00 

49  Parts: 

1-99  (869-044-00197-7)  .. 

100-185 (869-044-00198-5)  .. 

186-199 (869-O44-O0199-3)  .. 

200-399 (869-044-00200-1)  .. 

400-999 (869-044-00201-9)  .. 

1000-1199  (869-044-00202-7)  .. 


43.00 
35.00 
13.00 
41.00 
24.00 
31.00 
42.00 
36.00 
23.00 

55.00 
43.00 
36.00 
58.00 
55.00 


55.00 
60.00 
18.00 
60.00 
58.00 
26.00 


July 
July 
July 
July 
July 
July 
July 
July 
July 
July 
July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

3  July 

J  July 

July 

July 

July 

July 

Oct. 
Oct. 
Oct. 

Oct. 
Oct. 

Oct. 

Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 

Oct. 
Oct. 
Oct. 
Oct. 
Oct. 
Oct. 


2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 

1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
1984 
2001 
2001 
2001 
2001 

2001 
2001 
2001 

2001 
2001 

2001 

2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 
2001 


2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
2001 

2001 
2001 
2001 
2001 
2001 
2001 
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Stock  NumtMT 

(869-044-00203-5) 21.00 


Title 

1200-End 

50  Parts: 

1-199 (869-044-00204-3) 63.00 

200-599 (869^)44-00205-1) 36.00 

600-End  (869-044-00206-0) 55.00 


Revision  Date 

Oct.  1,2001 

Oct.  1,200! 
Oct.  1,2001 
Oct.  1,2001 


CFR  Index  and  Findings 
Aids 


(869-044-00047-0) 59.00        Jon.  1,  2002 


Complete  2001  CFR  set .1,195.00 

Microfictie  CFR  Edition: 

Subscription  (mailed  OS  issued) 298.00 

Individual  copies 2.00 

Complete  set  (one-lime  mailing) 290.00 

ComiDlefe  set  (one-tinr»  mailing) 247.00 


2001 

2000 
2000 
2000 

1999 


■  Because  rrtle  3  Is  on  annual  compiaiion,  ttw  volume  and  di  previous  volumes 
shouM  be  retained  as  o  permanent  reference  source. 

*The  July  1,  1985  edilion  o«  32  Cffi  Parts  1-189  contains  a  note  only  for 
Parts  1-39  Indusive.  For  ttte  full  text  of  ttw  Defense  AcquBition  Regukiiions 
in  Ports  1-39,  cor«»«  the  three  CFR  volumes  issued  as  of  July  1,  1984,  containing 
ttxjse  ports. 

^The  July  1,  1985  edilion  of  41  CFR  Chapters  1-100  contains  a  note  only 
for  Chapters  I  lo  49  inclusive.  For  the  ful  text  of  procurement  regukitions 
In  Chapters  1  to  49,  consult  the  eleven  CFR  vokjmes  Issued  as  of  July  1. 
1984  containing  those  chcptan 

<No  omerxlmeinls  to  INs  volume  were  promulgated  during  the  period  January 
1,  2001,  through  Janyory  1,  JpO?.  The  CFR  volume  Issued  as  of  January  1, 
2001  shouki  be  retained. 

sNo  amendments  to  this  volume  were  promulgated  (kjring  the  period  April 
1,  2000,  through  Apr!  I,  2D01.  The  CFR  voiumeissued  as  of  AprI  1,  2000  should 

«No  amendments  lo  this  volume  were  promulgated  during  the  period  July 
1,  2000,  through  July  1,  2001.  The  CFR  volume  issued  as  of  July  1,  2000  should 
be  retained.  - 

'No  amendments  to  *is  volume  were  promulgated  Ajring  the  period  April 
1.  2001,  through  April  1,  2002.  The  CFRVohjme  issued  as  of  April  1,  2001  should 
be  retained. 


Ml 


Microfiche  Editions  Available... 


Federal  Register 

T?ie  Federal  Register  is  published  daily  in 
24x  microfiche  format  and  mailed  to 
subscribers  the  following  day  via  first 
class  mail.  As  part  of  a  microfiche 
Federal  Register  subscription,  the  LSA 
(List  of  CFR  Sections  Affected)  and  the 
Cumulative  Federal  Register  Index  are 
mailed  morrthly. 

Code  of  Federal  Regulations 

The  Code  of  Federal  Regulations, 
comprising  approximately  200  volumes 
and  revised  at  least  once  a  year  on  a 
quarterly  tiasis,  is  published  in  24x 
microfiche  fornKit  and  ttie  current 
year^  volumes  are  mailed  to 
subscribers  as  issued. 


Microfidie  Subscription  Prices: 
Federal  Register 

One  year  $264.00 
Six  months:  $132.00 

Code  of  Federal  RegnlatioBs: 

Current  year  (as  issued):  $298.00 


Superintendent  of  Documents  SvbscriptkNi  Order  Form 


OKw  PHUMung  Caat 

*S4\9 


I    I  YES,  enter  the  fonowing  indicated  subscription  in  24x  microfiche  format: 

Federal  Register  (MFFR)  Q  One  year  at  $264  each 

D  SUuNWite  at  $132.00 
Cede  of  Federal  RegiilatioBs(CFRM7)      D  One  year  at  $298  eadi 


tyourt 

To  bx  y«Nir  orders  (212)  512-22St 
•  your  orders  (2t2)  512-18lt 


The  total  cost  of  my  order  is  S 

International  customers  please  add  25%. 


Cofnfiany  or  personal  name  tPtcasc  type  or  print) 


Additional  addreWatlcmion  line 


Price  indodes  regular  domestic  postage  and  handling  and  is  subject  to  change. 

Please  Choose  Method  of  Payment: 

I I  Check  Payable  to  the  Superintendent  of  Documents 

I    I  GPO  Deposit  Account        I    I    I    I    I    I    I    l-f"! 
r~l  VISA       n  MasterCard  Account 


Street  address 


TL 


City.  State,  ZIP  code 


(Credit  card  expiration  date) 


Thank  you  for 
your  order! 


Daytime  phone  including  area  code 


Authorizing  ngmture 


IIMI 


Purchase  order  nnniber  (optional) 

YES     NO 

MaiyiwinakeviMrmnie/addnsatwiBbletooltierinafers?      \_\  \_\ 


Mail  To:  Superintendent  of  Documents 

P.O.  Box  371954,  Pittsburgh,  PA  15250-7954 


IXJiAJiAjum  <r^AMA*^^ 


Public  Papers 
of  the 
Presidents 
of  tlie 
United  States 

iniUaiD  J.  Clinton 

199S 

(Book  I) $61.00 

1993 

(Book  n)  $51.00 

1994- 

(Book  I) $56.00 

1994 

(Book  n)  $52.00 

1995 

(Book  I) $60.00 

1995 

(Book  n) $65.00 

1996 

(Book  I) $66.00 

1996 

(Book  n) .$72.00 

1997 

(Book  I) $69.00 

1997 

(Book  n)  $78.00 

1998  — 

(Book  I) $74.00 

1998 

(Book  n)  $75.00 

1999 

(Book  I) $71.00 

1999 

(Book  U)  $76.00 

2000-2001 

(Book  I) $68.50 

2000-2001 

(Book  n)  $63.00 

2000-2001 
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This  section  of  the  FEDERAL  REGISTER 
contains  regulatory  documents  having  general 
applicability  and  legal  effect,  most  of  which 
are  keyed  to  and  codified  in  the  Code  of 
Federal  Regulations,  which  is  published  under 
50  titles  pursuant  to  44  U.S.C.  1510. 

The  Code  of  Federal  Regulations  is  sold  by 
the  Superintendent  of  Documents.  Prices  of 
new  books  are  listed  in  the  first  FEDERAL 
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DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  916 

[Docket  No.  FV02-ai  6-2  FIR] 

Nectarines  Grown  in  California; 
Decreased  Assessment  Rate 

agency:  Agricultural  Marketing  Service, 

USDA. 

action:  Final  rule. 

summary:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  which  decreased  the 
assessment  rate  established  for  the 
Nectarine  Administrative  Committee 
(committee)  for  the  2002-03  and 
subsequent  fiscal  periods  from  $0.20  to 
$0.19  per  2 5 -pound  container  or 
container  equivalent  of  nectarines 
handled.  The  committee  locally 
administers  the  marketing  order  which 
regulates  the  handling  of  nectarines 
grown  in  California.  Authorization  to 
assess  nectarine  handlers  enables  the 
committee  to  incur  expenses  that  are 
reasonable  and  necessary  to  administer 
the  program.  The  fiscal  period  runs  from 
March  1  through  the  last  day  of 
February.  The  assessment  rate  will 
remain  in  effect  indefinitely  unless 
modified,  suspended,  or  terminated. 
EFFECTIVE  DATE:  October  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Toni 
Sasselli,  Marketing  Assistant,  California 
Marketing  Field  Office,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  2202 
Monterey  Street,  Suite  102B,  Fresno, 
California  93721,  (559)  487-5901,  Fax: 
(559)  487-5906;  or  George  Kelhart, 
Technical  Advisor,  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue,  SW.,  STOP 
0237,  Washington.  DC  20250-0237; 
telephone:  (202)  720-2491,  Fax:  (202) 
720-8938. 


Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch,  Fruit  and  Vegetable  Programs, 
AMS.  USDA,  1400  Independence 
Avenue,  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  E-mail: 
Jay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
No.  124  and  Order  No.  916.  both  as 
amended  (7  CFR  part  916).  regulating 
the  handling  of  nectarines  grown  in 
California,  hereinafter  referred  to  as  the 
"order."  The  mcuketing  agreement  and 
order  are  effective  under  the 
Agricultural  Marketing  Agreement  Act 
of  1937,  as  amended  (7  U.S.C.  601-674), 
hereinafter  referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  12988.  Civil  Justice 
Reform.  Under  the  marketing  order  now 
in  effect.  California  nectarine  handlers 
are  subject  to  assessments.  Funds  to 
administer  the  order  are  derived  from 
such  assessments.  It  is  intended  that  the 
assessment  rate  as  issued  herein  will  be 
applicable  to  all  assessable  nectarines 
beginning  on  March  1,  2002.  and 
continue  until  amended,  suspended,  or 
terminated.  This  rule  will  not  preempt 
any  State  or  local  laws,  regulations,  or 
policies,  unless  they  present  an 
irreconcilable  conflict  with  this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act.  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  Such 
handler  is  afforded  the  opportunity  for 
a  hearing  on  the  petition.  After  the 
hearing  the  USDA  would  rule  on  the 
petition.  The  Act  provides  that  the 
district  court  of  the  United  States  in  any 
district  in  which  the  handler  is  an 
inhabitant,  or  has  his  or  her  principal 
place  of  business,  has  jurisdiction  to 
review  USDA's  ruling  on  the  petition, 
provided  an  action  is  filed  not  later  than 
20  days  after  the  date  of  the  entry  of  the 
ruling. 


This  rule  continues  in  effect  the 
decreased  assessment  rate  established 
for  the  committee  for  the  2002-03  and 
subsequent  fiscal  periods.  The  rate  was 
decreased  from  $0.20  to  $0.19  per  25- 
pound  container  or  container  equivalent 
of  nectarines. 

The  nectarine  marketing  order 
provides  authority  for  the  committee, 
with  the  approval  of  USDA,  to  formulate 
an  annual  budget  of  expenses  and 
collect  assessments  from  handlers  to 
administer  the  program.  The  members 
of  the  committee  are  producers  of 
California  nectarines.  They  are  familiar 
with  the  committee's  needs,  and  with 
the  costs  for  goods  and  services  in  their 
local  area  and  are.  thus,  in  a  position  to 
formulate  an  appropriate  budget  and 
assessment  rate.  The  assessment  rate  is 
formulated  and  discussed  in  a  public 
meeting.  Thus,  all  directly  affected 
persons  have  an  opportunity  to 
participate  and  provide  input. 

For  the  2001-02  fiscal  period,  the 
committee  recommended,  and  USDA 
approved,  an  assessment  rate  that  would 
continue  in  effect  from  fiscal  period  to 
fiscal  period  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
information  available  to  USDA. 

The  committee  met  on  May  1,  2002, 
and  unanimously  recommended  2002- 
03  expenditures  of  $4,671,342  and  an 
assessment  rate  of  $0.19  per  25-pound 
container  or  container  equivalent  of 
nectarines.  In  comparison,  last  year's 
budgeted  expenditures  were  $4,338,744 
The  recommended  rate  is  $0.01  lower 
than  the  previous  rate. 

The  decrease  was  recommended 
because  the  crop  is  expected  to  be  larger 
than  originally  estimated.  In  early 
spring,  the  crop  was  estimated  to  be  22 
million  containers  or  container 
equivalents  of  nectarines.  The  crop  is 
now  estimated  to  be  more  than  23 
million  containers  or  container 
equivalents.  Assessment  income  and 
funds  from  the  committee's  operating 
reserve  will  be  adequate  to  cover 
approved  committee  expenses  in  2002- 
03. 

The  major  expenditures 
recommended  by  the  committee  for 
2002-03  include  $505,000  for  salaries 
and  benefits,  $309,039  for  general 
expenses,  $1,050,000  for  inspection, 
$138,018  for  research,  and  $2,574,160 
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for  domestic  and  international 
promotion. 

Budgeted  expenses  for  these  items  in 
2001-02  were  $423,176  for  salaries  and 
benefits.  $157,821  for  general  expenses. 
$1,000,000  for  inspection,  $169,393  for 
research,  and  $2,429,000  for  domestic 
and  international  promotion. 

To  determine  the  applicable  2002-03 
assessment  rate,  the  committee 
considered  the  total  expenses  of 
$4,671,342,  and  the  assessable 
nectarines  estimated  at  23,248.000  25- 
pound  containers  or  container 
equivalents.  At  the  $0.19  rate, 
assessment  income  for  2002-03  will  be 
$4,417,120.  The  committee  began  2002- 
03  with  $684,368  in  operating  reserves 
and  expects  to  end  the  Gscal  period 
with  $350,000.  Section  916.42 
authorizes  a  reserve  equal  to 
approximately  one  fiscal  period's 
expenses.  Funds  from  the  committee's 
operating  reserve  will  be  kept  within  the 
maximum  permitted. 

The  assessment  rate  will  continue  in 
effect  indefinitely  unless  modified, 
suspended,  or  terminated  by  USDA 
upon  recommendation  and  information 
submitted  by  the  committee  or  other 
available  information. 

Although  this  assessment  rate  is 
effective  for  an  indefinite  period,  the 
committee  will  continue  to  meet 
annually  to  recommend  a  budget  of 
expenses  and  to  consider 
recommendations  for  modification  of 
the  assessment  rate.  The  dates  and  times 
of  committee  meetings  are  available 
from  the  committee  or  USDA. 
Committee  meetings  are  open  to  the 
public  and  interested  persons  may 
express  their  views  at  these  meetings. 
USDA  will  evaluate  committee 
recommendations  and  other  available 
information  to  determine  whether 
modification  of  the  assessment  rate  is 
needed.  Further  rulemaking  will  be 
undertaken  as  necessary.  The 
committee's  2002-03  budget  and  those 
for  subsequent  fiscal  periods  will  be 
reviewed  and,  as  appropriate,  approved 
by  USDA.  I 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA).  the 
Agricultviral  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
.  this  rule  on  small  entities.  Accordingly. 
AMS  has  prepared  this  final  regulatory 
flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act.  and  the  rules  issued  thereunder,  are 


unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  300 
California  nectarine  handlers  subject  to 
regulation  under  the  order  covering 
nectarines  grown  in  California,  and 
about  1 ,800  producers  of  nectarines 
grown  in  California.  Small  agricultural 
service  firms,  which  include  handlers, 
are  defined  by  the  Small  Business 
Administration  (13  CFR  121.201)  as 
those  whose  annual  receipts  are  less 
than  $5,000,000.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  as  those 
having  annual  receipts  of  less  than 
$750,000.  A  majority  of  these  handlers 
and  producers  may  be  classified  as 
small  entities. 

In  the  2001  season,  the  average 
handler  price  received  was  $9.00  per 
container  or  container  equivalent  of 
nectarines.  A  handler  would  have  to 
ship  at  least  555,556  containers  or 
container  equivalents  of  nectarines  to 
have  annual  receipts  of  $5,000,000. 
Based  on  shipment  data  maintained  by 
the  committee's  staff,  it  is  estimated  that 
small  handlers  of  nectarines  represent 
approximately  94  percent  of  the 
handlers  within  the  industry. 

In  the  2001  season,  the  average 
producer  price  received  was  $5.50  per 
container  or  container  equivalent  of 
nectarines.  A  producer  would  have  to 
produce  at  least  136,364  containers  or 
container  equivalents  of  nectarines  to 
have  annual  receipts  of  $750,000.  Based 
on  data  maintained  by  the  committee's 
staff,  it  is  estimated  that  small  producers 
represent  approximately  78  percent  of 
the  nectarine  producers  within  the 
industry. 

This  rule  continues  in  effect  the 
decreased  assessment  rate  established 
for  the  committee  and  collected  from 
handlers  for  the  2002-03  and 
subsequent  fiscal  periods.  The 
assessment  rate  was  decreased  from 
$0.20  to  $0.19  per  25-poimd  container 
or  container  equivalent  of  nectarines. 
■  The  committee  unanimously 
recommended  2002-03  expenditures  of 
$4,671,342  and  an  assessment  rate  of 
$0.19  per  25-pound  container  or 
container  equivalent  of  nectarines.  The 
recommended  assessment  rate  is  $0.01 
lower  than  the  previous  rate.  The 
quantity  of  assessable  nectarines  for  the 
2002-03  fiscal  year  is  estimated  at 
23,248,000  25-pound  containers  or 
container  equivalents.  Thus,  the  $0.19 
rate  should  provide  $4,417,120  in 
assessment  income.  Income  derived 
from  handler  assessments,  along  with 
other  income  and  funds  from  the 


committee's  authorized  reserve  will  be 
adequate  to  cover  budgeted  expenses. 

The  major  expenditures 
recommended  by  the  committee  for  the 
2002-03  year  include  $505,000  for 
salaries  and  benefits,  $309,039  for 
general  expenses,  $1,050,000  for 
inspection,  $138,018  for  research,  and 
$2,574,160  for  domestic  and 
international  promotion. 

Budgeted  expenses  for  these  items  in 
2001-02  were  $423,176  for  salaries  and 
benefits,  $157,821  for  general  expenses, 
$1,000,00  for  inspection,  $169,393  for 
research,  $2,429,000  for  domestic  and 
international  promotion. 

The  decrease  was  recommended 
because  the  crop  is  expected  to  be  larger 
than  originally  estimated.  The  crop 
estimate  in  early  spring  was  22  million 
containers  or  container  equivalents  of 
nectarines.  The  crop  is  now  estimated  to 
be  more  than  23  million  containers  or 
container  equivalents.  The  conunittee 
reviewed  and  unanimously 
recommended  2002-03  expenditures  of 
$4,671,342. 

Prior  to  arriving  at  this  budget,  the 
committee  considered  information  and 
recommendations  from  various  sources, 
including,  but  not  limited  to:  the 
Management  Services  Committee,  the 
Research  Subcommittee,  the 
International  Programs  Subcommittee, 
the  Grade  and  Size  Subcommittee,  the 
Domestic  Promotion  Subcommittee,  and 
the  Grower  Relations  Subcommittee. 
The  assessment  rate  of  $0.19  per  25- 
pound  container  or  container  equivalent 
is  expected  to  result  in  an  operating 
reserve  of  $350,000,  which  is  less  tban 
the  committee  generally  recommends, 
but  considered  adequate  to  meet  the 
committee's  financial  needs  in  the  early 
part  of  the  2003  season. 

A  review  of  historical  and  preliminary 
information  pertaining  to  the  upcoming 
fiscal  period  indicates  that  the  grower 
price  for  the  2002-03  season  could 
range  between  $5.50  and  $6.00  per  25- 
pound  container  or  container  equivalent 
of  nectarines.  Therefore,  the  estimated 
assessment  revenue  for  the  2002-03 
fiscal  period  as  a  percentage  of  total 
grower  revenue  could  range  between 
3.17  and  3.45  percent. 

This  action  continues  in  effect  the 
decreased  assessment  obligation 
imposed  on  handlers.  Assessments  are 
applied  uniformly  on  all  handlers,  and 
some  of  the  costs  may  be  passed  on  to 
producers.  However,  decreasing  the 
assessment  rate  reduces  the  burden  on 
handlers,  and  may  reduce  the  burden  on 
producers.  In  addition,  the  committee's 
meeting  was  widely  publicized 
throughout  the  California  nectarine 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 


participate  in  committee  deliberations 
on  all  issues.  Like  all  committee 
meetings,  the  May  1,  2002,  meeting  was 
a  public  meeting  and  all  entities,  both 
large  and  small,  were  able  to  express 
views  on  this  issue.  This  action  imposes 
no  additional  reporting  or 
recordkeeping  requirements  on  either 
small  or  large  handlers.  As  with  all 
Federal  marketing  order  programs, 
reports  and  forms  are  periodically 
reviewed  to  reduce  information 
requirements  and  duplication  by 
industry  and  public  sector  agencies. 

USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap,  or 
conflict  with  this  rule. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  25,  2002  (67  FR  42707). 
Copies  of  that  rule  were  made  available 
to  all  nectarine  growers.  Finally,  the 
interim  final  rule  was  made  available 
through  the  Internet  by  the  Office  of  the 
Federal  Register  and  USDA.  A  60-day 
comment  period  was  provided  for 
interested  persons  to  respond  to  the 
interim  final  rule.  The  conunent  period 
ended  on  August  26,  2002,  and  no 
comments  were  received. 

A  small  business  guide  on  complying 
with  fhiit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
information  and  recommendation 
submitted  by  the  committee  and  other 
available  information,  it  is  hereby  found 
that  this  rule,  as  hereinafter  set  forth, 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  916 

Nectarines,  Marketing  agreements. 
Reporting  and  recordkeeping 
requirements. 

PART  916— NECTARINES  GROWN  IN 
CAUFORNIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  916  which  was 
published  at  67  FR  42707  on  June  25, 
2002,  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  11.  2002. 
A.J.  Yates, 

Adminialmtor.  Agricultural  Marketing 
Service. 

(FR  Doc.  02-23550  Filed  9-16-02;  8:45  am] 
BILLING  CODE  341IH0-P 


DEPARTMENT  OF  AGRICULTURE 
Agricultural  Marketing  Service 

7  CFR  Part  955 

[Docket  No.  FV02-955-1  FIR] 

Vidalla  Onions  Grown  in  Georgia; 
Revision  of  Reporting  and  Assessment 
Requirements 

agency:  Agricultvual  Marketing  Service. 

USDA. 

ACTION:  Final  rule. 

SUMMARY:  The  Department  of 
Agriculture  (USDA)  is  adopting,  as  a 
final  rule,  without  change,  an  interim 
final  rule  revising  the  reporting  and 
assessment  requirements  prescribed 
under  the  marketing  order  for  Vidalia 
onions  grown  in  Georgia  (order).  The 
order  regulates  the  handling  of  Vidalia 
onions  grown  in  Georgia,  and  is 
administered  locally  by  the  Vidalia 
Onion  Committee  (Committee).  This 
rule  continues  in  effect  the  change  from 
monthly  shipment  reporting  to  weeUy 
reporting.  It  also  continues  in  effect 
changes  in  when  assessments  are  due 
and  how  delinquent  assessments  are 
handled.  This  rule  provides  the  industry 
with  more  accurate  and  timely  shipment 
and  supply  information  and  facilitates 
the  collection  of  assessments. 
EFFECTIVE  DATE:  October  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
William  Pimental.  Southeast  Marketing 
Field  Office.  Marketing  Order 
Administration  Branch,  Fruit  and 
Vegetable  Programs.  AMS.  USDA.  799 
Overlook  Drive.  Suite  A.  Winter  Haven, 
FL  33884-1671;  telephone:  (863)  324- 
3375,  Fax:  (863)  325-8793;  or  George 
Kelhart,  Technical  Advisor,  Marketing 
Order  Administration  Branch,  Fruit  and 
Vegetable  Programs,  AMS,  USDA,  1400 
Independence  Avenue  SW,.  STOP  0237. 
Washington,  DC  20250-0237;  telephone: 
(202)  720-2491.  Fax:  (202)  720-8938. 

Small  businesses  may  request 
information  on  complying  with  this 
regulation  by  contacting  Jay  Guerber, 
Marketing  Order  Administration 
Branch.  Fruit  and  Vegetable  Programs. 
AMS.  USDA.  1400  Independence 
Avenue.  SW.,  STOP  0237,  Washington. 
DC  20250-0237;  telephone:  (202)  720- 
2491,  Fax:  (202)  720-8938,  or  e-mail: 
fay.  Guerber@usda.gov. 

SUPPLEMENTARY  INFORMATION:  This  rule 
is  issued  under  Marketing  Agreement 
and  Order  No.  955,  (7  CFR  part  955). 
regulating  the  handling  of  Vidalia 
onions  grown  in  Georgia,  hereinafter 
referred  to  as  the  "order."  The  order  is 
effective  under  the  Agricultural 
Marketing  Agreement  Act  of  1937,  as 


amended  (7  U.S.C.  601-674).  hereinafter 
referred  to  as  the  "Act." 

USDA  is  issuing  this  rule  in 
conformance  with  Executive  Order 
12866. 

This  rule  has  been  reviewed  under 
Executive  Order  1 2988.  Civil  Justice 
Reform.  This  rule  is  not  intended  to 
have  retroactive  effect.  This  rule  will 
not  preempt  any  State  or  local  laws, 
regulations,  or  policies,  unless  they 
present  an  irreconcilable  conflict  with 
this  rule. 

The  Act  provides  that  administrative 
proceedings  must  be  exhausted  before 
parties  may  file  suit  in  court.  Under 
section  608c(15)(A)  of  the  Act,  any 
handler  subject  to  an  order  may  file 
with  USDA  a  petition  stating  that  the 
order,  any  provision  of  the  order,  or  any 
obligation  imposed  in  connection  with 
the  order  is  not  in  accordance  with  law 
and  request  a  modification  of  the  order 
or  to  be  exempted  therefrom.  A  handler 
is  afforded  the  opportunity  for  a  hearing 
on  the  petition.  After  the  hearing  USDA 
would  rule  on  the  petition.  The  Act 
provides  that  the  district  court  of  the 
United  States  in  any  district  in  which 
the  handler  is  an  inhabitant,  or  has  his 
or  her  principal  place  of  business,  has 
jurisdiction  to  review  USDA's  ruling  on 
the  petition,  provided  an  action  is  filed 
not  later  than  20  days  after  the  date  of 
the  entry  of  the  ruling. 

This  rule  continues  in  effect  changes 
to  the  reporting  and  assessment 
requirements  prescribed  under  the 
order.  This  rule  continues  in  effect  the 
change  from  monthly  shipment 
reporting  to  weekly  reporting.  It  also 
continues  in  effect  changes  in  when 
assessments  are  due  and  how 
delinquent  assessments  are  handled. 
This  rule  provides  the  industry  with 
more  acciuate  and  timely  shipment  and 
supply  information  and  facilitates 
assessment  collection.  The  Committee 
unanimously  recommended  these 
changes  at  a  meeting  held  on  December 
6,  2001. 

Section  955.60  of  the  order  provides 
authority  for  the  Committee  to  require 
handlers  to  file  reports  and  provide 
other  information  as  may  be  necessary 
for  the  Committee  to  perform  its  duties. 
Section  955.101  of  the  regulations 
provides  the  requisite  reporting 
requirements.  Previously,  handlers  were 
required  to  file  monthly  reports 
including  the  name  and  address  of  the 
handler,  the  period  covered  in  the 
report,  the  total  Vidalia  onions  received 
by  the  handler,  and  the  handler's  total 
fresh  market  shipments. 

Section  955.42  provides  the  authority 
for  the  formulation  of  an  annual  budget 
of  expenses  and  the  collection  of 
assessments  from  handlers  to  administer 
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the  order.  Section  955.42(f)  provides  the 
authority  to  impose  a  late  payment 
charge  or  an  interest  charge  or  both,  on 
any  handler  who  fails  to  pay 
assessments  in  a  timely  manner  and  the 
authority  to  establish  the  time  and  rate 
of  such  charges.  Section  955.142  of  the 
rules  and  regulations  outlines  the 
procedures  for  applying  interest  charges 
to  delinquent  assessments. 

This  rule  continues  in  effect  revisions 
to  §955.101  requiring  handlers  to  file 
shipping  reports  on  a  weekly,  rather 
than  a  monthly,  basis.  This  rule  also 
continues  in  effect  revisions  to 
§  955.142,  specifying  when  assessments 
are  due  and  adjusting  the  way  interest 
is  applied  to  delinquent  assessments. 

Previously.  §955.101  required 
handlers  to  provide  the  Committee  with 
information  regarding  the  volume  of 
Vidalia  onions  they  received  and 
shipped  during  each  month  of  the 
shipping  season.  The  shipping  reports 
were  to  be  filed  no  later  than  seven  days 
after  the  end  of  each  shipping  month. 
The  Committee  provided  a  form  to  assist 
handlers  with  supplying  the  required 
shipping  information.  The  main  fresh 
shipping  season  for  Vidalia  onions 
generally  runs  from  April  through  )une. 
However,  over  the  past  10  years,  the 
industry  has  developed  and  refined 
Controlled  Atmosphere  (CA)  storage, 
allowing  Vidalia  onions  to  be  shipped 
throughout  the  year. 

When  the  reporting  requirement  was 
originally  implemented  following  the 
promulgation  of  the  order  in  1990.  the 
Committee  believed  the  best  method  for 
obtaining  shipment  data  was  by 
requiring  handlers  to  report  their 
volume  of  fresh  market  shipments  at  the 
end  of  each  week.  However,  after  the 
order  had  been  in  operation  tor  a  few 
seasons,  the  Committee  found  that  many 
handlers  considered  weekly  reporting 
too  cumbersome.  In  the  early  1990's. 
many  Vidalia  onion  growers  and 
handlers  were  small  family  operations. 
These  operations  did  not  pack  large 
quantities  or  only  packed  for  a  limited 
time.  Assessments  owed  were  relatively 
small,  and  the  industry  found  weekly 
reporting  unnecessary  and  burdensome. 
Consequently,  the  Committee 
recommended  a  change  to  monthly 
reporting  in  1993  (January  13.  1994.  59 
FR  1896). 

In  the  early  years  of  the  order,  if  a 
handler  missed  a  report  and  owed 
assessments  for  a  short  period  of  time, 
it  did  not  create  a  significant  problem. 
The  entities  were  small  and  the  volumes 
shipped  and  the  assessment  amounts 
owed  were  often  minimal.  However,  the 
Vidalia  onion  industry  has  grown  from 
approximately  3,700  acres  in  1989,  to 
approximately  15,000  acres  in  2001. 


producing  a  much  larger  volume  of 
Vidalia  onions.  With  advances  in 
farming  technology  and  changes  in  farm 
size,  many  smaller  entities  became  part 
of  larger  enterprises  or  sell  their  onions 
to  large  handling  operations  rather  than 
handle  the  onions  themselves.  These 
large  operations  can  pack  a  considerable 
volume  of  Vidalia  onions  in  a  short 
amount  of  time.  Under  monthly 
reporting,  the  volumes  shipped  and 
assessments  owed  by  a  single  handler 
can  now  be  significant. 

The  Committee  uses  the  information 
in  the  shipment  reports  to  improve 
decision-making  and  program 
administration  with  regard  to  marketing 
research,  market  development,  and 
promotional  activities.  The  more 
accurate  the  information  obtained  from 
handlers,  the  more  precise  the 
Committee  can  be  in  adjusting  its 
marketing  research  and  promotion 
efforts.  The  shipment  information  is 
also  provided  to  the  industry  on  a 
composite  basis  to  aid  growers  and 
handlers  in  planning  their  individual 
operations  and  in  making  marketing 
decisions  during  the  season. 

The  reports  are  also  used  by  the 
Committee  to  calculate  the  assessments 
owed  by  each  hemdler.  These  reports  are 
the  Committee's  best  source  for  industry 
shipping  data.  Because  these  reports  are 
so  closely  tied  to  industry  information 
and  assessment  collection,  it  is 
imperative  that  the  reports  be  both 
timely  and  accurate.  Timely  reports 
translate  into  information  that  is  more 
exact  and  current  and  helps  expedite 
the  collection  of  assessments.  However, 
the  Committee  had  been  experiencing 
problems  receiving  timely  reports  from 
some  handlers.  With  handling 
operations  increasing  in  size,  delays  in 
receiving  reports  were  maghifying  the 
industry's  information  and  assessment 
collection  problems  because  of  the 
volume  shipped  and  assessments  owed. 
With  handlers  failing  to  file  reports  in 
a  timely  manner,  the  composite  reports 
the  Committee  issues  on  this  shipping 
data  were  compromised.  Delayed 
reporting  made  available  industry 
information  inaccurate.  In  some  years, 
the  Committee  had  not  received 
accurate  monthly  pack-out  figures  until 
the  end  of  the  season.  Consequently, 
Committee  reports  based  on  this  data 
were  of  limited  value  to  the  industry.  In 
addition,  in  this  time  of  rapidly 
changing  markets,  monthly  reports  offer 
handlers  little  insight  into  current 
market  conditions.  Because  of  these 
things,  there  was  no  reliable  information 
regarding  the  amount  of  Vidalia  onions 
in  the  current  channels  of  commerce. 
Without  good  information  regarding  the 
supply  of  Vidalia  onions  available  in  the 


market,  the  pipelines  became  full, 
driving  down  prices. 

Delayed  reporting  also  effected 
assessment  collection.  The  Committee 
needs  accurate  and  timely  reporting  to 
calculate  and  collect  assessments  due. 
Late  reporting  can  lead  to  late 
assessment  payments  and 
corresponding  interest  charges  on  these 
late  payments.  If  the  handler  has  a  small 
operation,  this  problem  has  little  impact 
on  the  overall  Committee  budget. 
However,  with  the  size  of  handler 
operations  increasing,  a  larger  handler 
can  affect  the  Committee's  cash  flow 
and  budget  by  falling  behind  in  its 
reporting  and  with  the  corresponding 
assessment  payments.  This  could  force 
the  Committee  to  delay,  reduce,  or 
eliminate  projects  due  to  lack  of 
financial  resources.  The  Committee  does 
have  the  authority  to  go  to  lending 
institutions  for  operating  capital,  but 
prefers  not  to  incur  debt  or  the 
accompanying  interest  expense.  Thus,  it 
is  important  that  reports  and 
assessments  be  forwarded  in  a  timely 
manner. 

To  address  these  problems,  the 
Committee  voted  unanimously  to 
change  the  reporting  requirement  from 
monthly  reporting  to  weekly  reporting. 
Under  this  change,  the  shipping  week  is 
defined  as  Monday  through  Sunday. 
Reports  for  each  shipping  week  are  due 
no  later  than  4  p.m.  on  Tuesday  of  the 
following  week.  Handlers  are  required 
to  file  reports  for  each  season,  with  each 
new  season  beginning  January  1. 
Handlers  begin  reporting  the  first  week 
of  the  season  in  which  they  have 
shipments.  In  weeks  when  no 
shipments  are  made  the  handler  is  still 
required  to  file  a  report  indicating  that 
they  had  zero  shipments.  This  continues 
until  the  handler  files  a  final  report  for 
the  season.  The  reporting  form  provided 
by  the  Conmiittee  has  a  space  for  the 
handler  to  indicate  when  they  are  filing 
their  final  report. 

The  Committee  believes  this  change 
reduces  the  problems  with  late  reporting 
and  delinquent  assessments.  This 
change  gives  Committee  staff  an  earlier 
indication  of  potential  problems.  By 
identifying  these  potential  problems 
sooner,  the  Committee  staff  can  address 
them  in  a  shorter  period  than  under  the 
monthly  reporting  requirement  and 
before  the  volumes  and  assessments  due 
grow  to  significant  amounts. 

Weekly  reporting  compresses  the 
reporting  window  and  helps  accelerate 
the  compliance  process.  Identifying 
handlers  that  are  not  reporting  can  now 
be  measured  in  weeks  rather  than 
months.  With  weekly  reporting,  the 
Committee's  compliance  officer  has  a 
better  indication  of  which  operating 
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handlers  are  filing  timely  reports  and 
can  concentrate  compliance  efforts  on 
non-reporting  handlers.  A  quicker 
response  to  potential  compliance 
problems  should  help  reduce  reporting 
delays.  Therefore,  this  change  improves 
industry  reporting  and  helps  the 
Committee  staff  more  accurately  track 
industry  shipments. 

The  Committee  believes  weekly 
reporting  also  improves  the  accuracy 
and  benefits  of  their  composite  reports. 
Handlers  receive  more  accurate 
information  regarding  industry 
shipments  and  in  a  timelier  manner. 
With  a  shipping  week  of  Monday 
through  Simday,  handlers  are  required 
to  file  reports  no  later  than  4  p.m.  on 
Tuesday  following  the  week  shipments 
were  made.  The  Committee  assembles 
composite  reports  by  Wednesday  and 
distributes  them  to  handlers. 
Consequently,  handlers  have 
information  on  shipments  and  the 
supply  of  onions  on  the  market  on  a 
timelier  basis. 

Having  weekly  shipping  data  provides 
a  clearer  picture  of  market  conditions 
and  affords  better  information  regarding 
the  balance  of  supply  and  demand.  This 
is  expected  to  help  handlers  better 
address  market  swings,  reduce  market 
gluts,  and  increase  grower  returns. 

Because  reporting  and  assessments 
are  tied  closely,  the  Committee  believes 
this  change  also  helps  expedite  the 
collection  of  assessments.  Reducing  the 
volume  of  delayed  reporting  provides 
the  Committee  with  better,  timelier 
information  on  which  to  determine 
assessments  due.  As  with  the  filing  of 
reports,  the  Committee  staff  has  an 
earlier  indication  under  weekly 
reporting  of  those  handlers  that  are  not 
paying  their  assessments  in  a  timely 
manner.  Again,  the  earlier  a  problem 
can  be  identified,  the  quicker  it  can  be 
addressed  and  compliance  and 
collection  efforts  can  be  started. 

Timely  reports  are  important  for  both 
accurate  reports  and  assessment 
collection.  Therefore,  the  Committee 
recommended  that  the  shipment 
reporting  requirement  in  §955.101  be 
changed  from  monthly  reporting  to 
weekly  reporting. 

In  addition,  this  rule  continues  in 
effect  revisions  to  §955.101.  to  add 
information  being  reported  by  handlers 
but  that  was  not  specified  in  the 
provisions.  Under  the  revised 
provisions,  handlers  report  their  name 
and  address,  the  period  covered  by  the 
report,  the  total  onions  received  by  the 
handler,  the  total  fresh  market  onions 
shipped,  as  well  as  the  amount  of 
shipments  from  their  own  acreage,  their 
total  assessments  due,  the  amount  of 
onions  sold,  the  volume  of  onions 


packed  under  contract  for  another 
handler  and  the  handler  name(s),  onions 
sold  to  another  handler,  and 
information  on  onions  placed  in 
Controlled  Atmosphere  storage. 

This  rule  also  continueis  in  effect 
revisions  to  the  rules  and  regulations 
regarding  the  handling  of  delinquent 
assessments.  Section  955.142  had  stated 
that  each  handler  must  pay  interest 
charges  of  l  percent  per  month  on  any 
unpaid  assessments  levied,  and  on  any 
accrued  unpaid  interest  beginning  thirty 
days  after  the  date  of  billing,  imtil  the 
delinquent  handler's  assessment  plus 
applicable  interest  had  been  paid  in  full. 
This  rule  continues  in  effect  changes 
specifying  when  assessments  are  due 
from  handlers  and  adjusting  the  way 
interest  is  applied  to  delinquent 
assessments. 

Under  past  requirements,  a  handler 
reported  shipments  at  the  end  of  each 
month.  The  handler  could  then  request 
to  be  billed  for  the  assessments  due  on 
those  shipments  reported.  The  handler 
could  further  delay  payment  by  holding 
the  bill  until  the  Committee  sent  a 
follow-up  letter.  This  created  budgeting 
problems  and  angered  those  handlers 
paying  on  time. 

"To  make  the  collection  of  assessments 
easier,  timelier,  and  more  cost-effective, 
the  Committee  voted  to  revise  §  955.142 
by  making  assessments  due  at  the  time 
when  the  handler's  shipping  volume  is 
required  to  be  reported.  With  the  change 
to  weekly  reporting,  assessments  are 
paid  on  a  weekly  basis  for  each  week  of 
shipments.  Assessments  are  now  due  no 
later  than  4  p.m.  on  Tuesday  for  those 
shipments  made  the  previous  week 
(Monday  through  Sunday).  The  option 
to  request  billing  for  assessments  is  no 
longer  available. 

Inis  change  makes  it  easier  to  collect 
assessments.  It  is  no  longer  necessary  to 
keep  track  of  who  has  paid,  and  who 
needs  to  be  billed.  Each  handler's 
assessments  are  collected  the  same  way 
and  are  due  at  the  same  time.  With  this 
change,  the  Conunittee  also  receives  its 
money  in  a  timelier  manner.  Rather  than 
having  to  submit  a  bill  and  wait  for 
payment,  payment  is  due  immediately 
on  the  date  when  the  weekly  shipments 
are  required  to  be  reported.  This  change 
also  saves  the  Committee  money  by 
reducing  mailing  costs  associated  with 
having  to  bill  handlers  for  assessments. 

This  change  also  improves  the 
Committee's  cash  flow.  Rather  than 
lump  sum  payments  at  the  end  of  the 
season  or  large  monthly  collections, 
assessment  income  is  received  each 
week  of  the  shipping  season. 

Therefore,  the  Committee  voted  that 
§  955.142  be  changed  so  assessments  are 
due  no  later  than  4  p.m.  on  the  Tuesday 


immediately  following  the  week  in 
which  the  shipments  were  made,  at  the 
same  time  weekly  reports  are  due. 

Finally,  this  rule  continues  in  effect 
revisions  to  §955.142  that  adjust  the 
way  interest  charges  are  applied  to 
delinquent  assessments.  Previously. 
§955.142  specified  that  handlers  must 
pay  interest  of  1  percent  per  month  on 
any  unpaid  assessments  and  on  any 
accrued  unpaid  interest  beginning  thirty 
days  after  the  date  of  billing.  The 
Committee  recommended  changing  this 
language  so  that  interest  accrues  at  1 
percent  per  week  on  any  unpaid 
assessments  and  any  accrued  unpaid 
interest  beginning  with  the  day  the 
assessments  were  due  until  the 
delinquent  handler's  assessment  plus 
applicable  interest  has  been  paid  in  full. 
Consequently,  interest  begins  accruing 
on  delinquent  assessments  on  the 
Wednesday  immediately  following  the 
Tuesday  when  the  assessments  were 
due. 

The  Committee  also  voted  to  increase 
the  interest  charged  to  encourage 
handlers  to  pay  on  time.  In  the  past, 
some  handlers  waited  until  the  end  of 
the  season  to  pay  their  assessments,  in 
a  way,  forcing  the  Conunittee  to 
basically  loan  them  the  assessment 
money. 

This  change  provides  more  incentive 
for  handlers  to  pay  in  a  timely  manner. 
The  additional  interest  charge  also  helps 
compensate  the  Committee  for  the  extra 
effort  and  expenditures  required  to 
collect  the  late  assessments.  This  change 
is  expected  to  improve  assessment 
collection,  provide  more  timely 
payments,  reduce  compliance  costs,  and 
reduce  the  need  for  the  Committee  to 
borrow  operating  funds. 

The  Committee  has  been  looking  for 
ways  to  improve  the  timeliness  of 
reports  and  the  payment  of  assessments. 
The  Conunittee  believes  these  changes 
help  address  these  issues. 

Final  Regulatory  Flexibility  Analysis 

Pursuant  to  requirements  set  forth  in 
the  Regulatory  Flexibility  Act  (RFA),  the 
Agricultural  Marketing  Service  (AMS) 
has  considered  the  economic  impact  of 
this  action  on  small  entities. 
Accordingly,  AMS  has  prepared  this 
final  regulatory  flexibility  analysis. 

The  purpose  of  the  RFA  is  to  fit 
regulatory  actions  to  the  scale  of 
business  subject  to  such  actions  in  order 
that  small  businesses  will  not  be  unduly 
or  disproportionately  burdened. 
Marketing  orders  issued  pursuant  to  the 
Act,  and  the  rules  issued  thereunder,  are 
unique  in  that  they  are  brought  about 
through  group  action  of  essentially 
small  entities  acting  on  their  own 
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behalf.  Thus,  both  statutes  have  small 
entity  orientation  and  compatibility. 

There  are  approximately  133 
producers  of  Vidalia  onions  in  the 
production  area  and  approximately  109 
handlers  subject  to  regulation  under  the 
marketing  order.  Small  agricultural 
producers  are  defined  by  the  Small 
Business  Administration  (13  CFR 
121.201)  as  those  having  annual  receipts 
less  than  $750,000,  and  small 
agricultural  service  firms,  which 
include  handlers,  are  defined  as  those 
whose  annual  receipts  are  less  than 
$5,000,000. 

Based  on  the  Georgia  Agricultural 
Statistical  Service  and  Committee  data, 
the  average  axuiual  grower  price  for 
fresh  Vidalia  onions  during  the  2001 
season  was  $13.75  per  50-pound  bag. 
Total  Vidalia  onion  shipments  for  the 
2001  season  were  around  3.592,200  50- 
pound  bags.  Using  available  data,  about 
97  percent  of  Vidalia  onion  handlers 
could  be  considered  small  businesses 
under  the  SBA  definition.  In  addition, 
based  on  acreage,  production,  grower 
prices  as  reported  by  the  National 
Agricultural  Statistics  Service,  and  the 
total  number  of  Vidalia  onion  growers, 
the  average  annual  grower  revenue  is 
below  $750,000.  In  view  of  the 
foregoing,  it  can  be  concluded  that  the 
majority  of  handlers  and  producers  of 
Vidalia  onions  may  be  classified  as 
small  entities. 

The  Committee  had  not  been 
receiving  timely  reports  from  some 
handlers.  With  handling  operations 
increasing  in  size,  this  had  a  negative 
impact  on  both  industry  information 
and  assessment  collection  because  the 
quantities  shipped  and  assessments 
owed  by  some  delinquent  handlers  were 
significant.  This  rule  continues  to  revise 
§955.101.  requiring  handlers  to  file 
shipping  reports  on  a  weekly  basis 
rather  than  monthly  and  increases  the 
information  requested.  This  rule  also 
continues  to  revise  §955.142.  specifv'ing 
when  assessments  are  due  and  adjusting 
the  way  interest  is  applied  to  delinquent 
assessments.  By  identifying  problems 
sooner,  they  can  be  addressed  in  a 
shorter  period  than  under  monthly 
reporting  and  before  the  volumes  and 
assessments  due  grow  to  significant 
amounts.  This  rule  also  encourages 
handlers  to  report  and  pay  their 
required  assessments  in  a  timely 
manner  to  avoid  increased  interest 
charges  and  other  compliance  activities. 
These  changes  should  help  reduce  the 
problems  with  late  reporting  and 
assessment  collection  and  provide  more 
accurate  information  on  shipments  and 
supply.  Authority  for  these  actions  is 
provided  in  §§  955.42  and  955.60  of  the 
order.  The  Committee  unanimously 


recommended  these  changes  at  a 
December  6.  2001.  meeting. 

With  weekly  reporting,  the  Committee 
has  more  accurate  and  timely 
information  regarding  industry 
shipments.  Having  this  information  and 
the  resulting  reports  helps  both  the 
Committee  and  the  industry  make  better 
decisions. 

Tliis  rule  offers  the  potential  for  cost 
savings.  Under  this  change,  the 
Committee  and  the  industry  have  access 
to  more  current  information.  The 
Committee  is  able  to  use  this  data  when 
considering  marketing  research  and 
promotion  funding  and  activities.  The 
industry  can  use  the  information  to 
improve  marketing  decisions.  Having 
access  to  information  that  is  more 
current  should  help  the  industry 
balance  supply  with  demand,  thus 
reducing  periods  of  oversupply  and 
price  variations.  Even  the  slightest 
increase  in  price  would  more  than 
compensate  for  any  costs  related  to 
these  changes. 

These  changes  also  are  expected  to 
reduce  assessment  collection  costs  for 
the  Committee.  By  removing  the  option 
to  be  billed  for  assessments,  the 
Committee  is  saving  both  employee  time 
and  postage.  This  rule  may  also  lower 
compliance  costs  for  the  Committee.  By 
reducing  the  number  of  handlers  that 
are  reporting  late,  the  Committee  cuts 
costs  associated  with  identifying  these 
handlers.  This  should  decrease  the 
overall  number  of  compliance  cases. 

In  addition,  increasing  the  interest 
applied  to  late  assessments  helps  curtail 
the  volume  of  delinquent  assessments. 
Such  a  reduction  also  eases  staff  and 
mailing  costs  directed  toward  collecting 
past  due  assessments. 

This  rule  will  have  a  positive  impact 
on  affected  entities.  The  changes  were 
recommended  to  improve  available 
industry  information,  facilitate 
assessment  collection,  and  to  reduce 
costs.  The  availability  of  more  timely 
and  accurate  industry  information  will 
benefit  both  large  and  small  handling 
operations.  The  changes  this  rule  makes 
in  terms  of  assessment  collection  mean 
that  all  handlers  are  assessed  the  same 
way.  with  their  assessments  due  at  the 
same  time.  The  reduction  in  Committee 
costs  is  also  expected  to  benefit  all 
handlers  regardless  of  their  size. 
Consequently,  the  opportunities  and 
benefits  of  this  rule  are  expected  to  be 
equally  available  to  all. 

An  alternative  to  the  actions 
recommended  by  the  Committee  was 
considered  prior  to  making  the  final 
recommendations.  The  alternative 
considered  was  implementing  a 

mandatory  inspection  program  luider 
the  marketing  order.  However,  the 


Committee  recognized  this  alternative 
would  require  amending  the  order  and 
take  further  time  to  implement.  While 
not  ruling  out  this  alternative  in  terms 
of  future  action,  the  Committee  believed 
the  recommended  actions  give  them  a 
more  timely  solution  while  they 
consider  other  alternatives. 

In  accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
Chapter  35),  AMS  obtained  emergency 
approval  for  a  new  information 
collection  request  under  OMB  No. 
0581-NEW  for  Vidalia  Onions  Grown  in 
Georgia,  Marketing  Order  No.  955.  The 
emergency  request  was  necessary 
because  insufficient  time  was  available 
to  follow  normal  clearance  procedures. 
This  information  collection  will  be 
merged  with  the  forms  currently 
approved  for  use  under  OMB  No.  0581- 
0178  "Vegetable  and  Specialty  Crops", 
and  replaces  the  existing  FV-181 
"Vidalia  Onion  Handler  Report  Form." 
As  with  all  Federal  marketing  order 
programs,  reports  and  forms  are 
periodically  reviewed  to  reduce 
information  requirements  and 
duplication  by  industry  and  public 
sector  agencies.  In  addition,  as  noted  in 
the  initial  regulatory  flexibility  analysis, 
USDA  has  not  identified  any  relevant 
Federal  rules  that  duplicate,  overlap  or 
conflict  with  this  rule. 

The  Committee's  meeting  was  widely 
publicized  throughout  the  Vidalia  onion 
industry  and  all  interested  persons  were 
invited  to  attend  the  meeting  and 
participate  in  Committee  deliberations 
on  all  issues.  Like  all  Committee 
meetings,  the  December  6,  2001, 
meeting  was  a  public  meeting  and  all 
entities,  both  large  and  small,  were  able 
to  express  views  on  this  issue. 

An  interim  final  rule  concerning  this 
action  was  published  in  the  Federal 
Register  on  June  20,  2002.  Copies  of  the 
rule  were  mailed  by  the  Committee's 
staff  to  all  Committee  members  and 
Vidalia  onion  handlers.  In  addition,  the 
rule  was  made  available  through  the 
Internet  by  the  Office  of  the  Federal 
Register  and  USDA.  That  rule  provided 
for  a  60-day  comment  period,  which 
ended  August  19,  2002.  No  conunents 
were  received. 

A  small  business  guide  on  complying 
with  fruit,  vegetable,  and  specialty  crop 
marketing  agreements  and  orders  may 
be  viewed  at:  http://www.ams.usda.gov/ 
fv/moab.html.  Any  questions  about  the 
compliance  guide  should  be  sent  to  Jay 
Guerber  at  the  previously  mentioned 
address  in  the  FOR  FURTHER  INFORMATION 
CONTACT  section. 

After  consideration  of  all  relevant 
material  presented,  including  the 
Committee's  recommendation,  and 
other  information,  it  is  found  that 
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finalizing  the  interim  final  rule,  without 
change,  as  published  in  the  Federal 
Register  (67  FR  41811,  June  20,  2002) 
will  tend  to  effectuate  the  declared 
policy  of  the  Act. 

List  of  Subjects  in  7  CFR  Part  955 

Onions,  Marketing  agreements, 
Reporting  and  recordkeeping 
requirements. 

PART  955— VIDALIA  ONIONS  GROWN 
IN  GEORGIA 

Accordingly,  the  interim  final  rule 
amending  7  CFR  part  955  which  was 
published  at  67  FR  41811  on  June  20, 
2002,  is  adopted  as  a  final  rule  without 
change. 

Dated:  September  11.  2002. 
A.J.  Yates, 

Administrator,  Agricultural  Marketing 
Service. 
|FR  Doc.  02-23551  Filed  9-16-02;  8:45  am) 

BILLING  CODE  3410-02-P 


DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Parts  155  and  156 

46  CFR  Part  32 

[USCG-2001-9046] 
RIN211S-AG10 

Tank  Level  or  Pressure  Monltortng 
Devices 

agency:  Coast  Guard,  DOT. 
ACTKM:  Final  rule. 

summary:  In  December  of  2000,  the  U.S. 
Court  of  Appeals  for  the  District  of 
Colimibia  Circuit  ruled  that  the  Coast 
Guard  must  promulgate  a  regulation  for 
tank  vessels  to  use  tank  level  or  pressure 
monitoring  (TLPM)  devices  as  mandated 
by  the  Oil  Pollution  Act  of  1990  (OP A 
90).  The  Coast  Guard  is  implementing 
regulations  to  include  minimum 
standards  for  the  performance  and  use 
of  TLPM  devices  on  single-hull  tank 
ships  and  single-hull  tank  barges 
carrying  oil  or  oil  residue  as  cargo. 
DATES:  This  final  nde  is  effective 
October  17,  2002. 

ADDRESSES:  Comments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2001-9046  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility,  U.S. 
Department  of  Transportation,  room  PL- 
401,  400  Seventh  Street  SW., 
Washington,  DC,  between  9  a.m.  and  5 


p.m.,  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  call 
Martin  L.  Jackson,  Project  Manager, 
Standards  Evaluations  and  Analysis 
Division  (G-MSR-l),  Coast  Guard,  at 
202-267-1140.  For  technical  questions 
concerning  the  performance  standards 
for  TLPM  devices  call  Dolores  Mercier, 
Technical  Program  Manager, 
Engineering  Systems  Division  (G-MSE- 
3),  Coast  Guard,  telephone  202-267- 
0658.  If  you  have  questions  on  viewing 
the  docket,  call  Dorothy  Beard,  Chief, 
Dockets,  Department  of  Transportation, 
at  202-366-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

The  Oil  Pollution  Act  of  1990  (OPA 
90)  Public  Law  101-380,  directed  the 
Coast  Guard  to  promulgate  a  number  of 
regulations,  including  a  variety  of 
standards  for  the  design  and  operation 
of  equipment  to  reduce  the  number  and 
severity  of  tank  vessel  oil  spill 
incidents.  Section  4110  of  OPA  90 
mandates  that  the  Coast  Guard:  (1) 
Establish  standards  for  devices  that 
measure  oil  levels  in  cargo  tanks  or 
devices  that  monitor  cargo  tank  pressure 
level,  and  (2)  issue  regulations 
establishing  requirements  concerning 
the  use  of  these  devices  on  tank  vessels 
carrying  oil  or  oil  residue  as  cargo. 
Functionally,  these  tank  level  or 
pressure  monitoring  (TLPM)  devices 
measure  changes  in  cargo  volume, 
thereby  detecting  possible  oil  leaks  into 
the  marine  environment. 

In  May  of  1991,  the  Coast  Guard 
published  in  the  Federal  Register  an 
Advance!^  tice  of  Proposed 
Rulemaking  (ANPRM)(56  FR  21116)  that 
solicited  public  conunents  relating  to 
TLPM  devices  on  tank  vessels  carrying 
oil.  We  received  20  comments. 

In  August  of  1992,  the  Volpe  National 
Transportation  Systems  Center 
completed  a  feasibility  study  (Volpe 
study)  on  TLPM  devices.  Then,  in 
January  of  the  following  year,  we  made 
this  study  available  to  the  public  for 
comment  by  publishing  a  notice  of 
availability  (58  FR  7292). 

As  announced  in  a  notice  of  public 
meeting  (59  FR  58810),  we  held  a  public 
meeting  at  Coast  Guard  Headquarters  in 
December  of  1994  to  discuss  this 
rulemaking.  This  meeting  gave  the 
public  an  opportunity  to  provide  further 
input  into  the  development  of  the 
proposed  regulations.  As  a  result  of  the 
public  meeting  nine  comments  were 
received. 


In  1995,  we  proposed  a  regulation  that 
set  minimiun  standards  for  leak 
detection  devices  (60  FR  43427).  Upon 
review  of  the  Volpe  study  and  the  risks 
of  oil  spills,  we  determined  that  the 
minimum  detection  threshold  for  such 
devices  should  be  the  lesser  of  either  0.5 
percent  below  the  quantity  to  which  the 
tank  was  loaded  or  1,000  gallons,  which 
matched  the  criteria  for  an  inland 
medium  and  coastal  minor  oil  spill. 
This  notice  of  proposed  rulemaking 
received  10  comments. 

In  1997,  we  published  a  temporary' 
rule  [62  FR  14828  (March  28,  1997)f 
establishing  the  minimum  standards  for 
TLPM  devices.  In  the  temporary  rule, 
we  requested  the  submission  of  TLPM 
devices  that  could  meet  the  performance 
standard  set  out  in  the  rule.  The  Coast 
Guard  would  have  evaluated  the 
submitted  TLPM  devices  to  ensure  that 
they  met  the  performance  standards 
required  by  the  temporary  rule.  We 
would  have  assessed  the  costs  and 
benefits  associated  with  any  devices 
that  met  this  performance  standard  to 
support  decisions  regarding 
implementing  use  requirements.  At  the 
time  the  rule  expired  in  April  1999.  no 
devices  had  been  submitted  to  us  for 
evaluation. 

In  1999.  Bluewater  Network  and 
Ocean  Advocates  brought  suit  in  the 
U.S.  Court  of  Appeals  for  the  District  of 
Columbia  Circuit.  In  their  suit,  the 
petitioners  asked  the  Court  for  a  Writ  of 
Mandamus  ordering  us  to  promulgate 
TLPM  regulations.  In  December  of  2000, 
the  Court  agreed  with  the  petitioners  on 
this  item  and  directed  the  Coast  Guard 
to  promptly  promulgate  regulations 
setting  TLPM  standards  and  requiring 
use  of  TLPM  on  tank  vessels. 

On  October  1,  2001,  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  Tank  Level  or  Pressure 
Monitoring  Devices  in  the  Federal 
Register  (66  FR  49877).  Within  that 
notice  of  proposed  rulemaking,  we 
presented  a  minimum  performance 
standard  and  eight  proposed  regulatory 
options,  and  corresponding  regulatory 
text  for  each  option,  regarding  the  use 
of  TLPM  devices  on  single-hull  tank 
ships  and  single-hull  tank  barges 
carrying  oil  as  cargo.  A  public  meeting 
was  held  on  November  6.  2001.  in 
Washington.  DC.  As  a  result  of  the 
notice  and  public  meeting,  we  received 
129  letters  commenting  on  the  proposal. 

Background  and  Purpose 

The  purpose  of  TLPM  devices  is  to 
reduce  the  size  and  impact  of  oil  spills 
by  alerting  the  tank  vessel  operator  that 
an  accidental  discharge  of  cargo  oil  is 
occurring.  In  the  NPRM  [October  1 . 
2001  (66  FR  49877)1,  the  Coast  Guard 
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proposed  removing  the  temporary 
regulations  of  Subpart  32.22T-Tank 
Level  or  Pressure  Monitoring  Devices 
found  in  46  CFR  part  32.  We  proposed 
removing  this  subpart  because  the 
effective  period  of  the  standard  has 
passed.  We  also  proposed  adding  new, 
permanent  performance  and  use 
standards  for  tank  level  or  pressure 
monitoring  devices  in  33  CFR  parts  155 
and  156.  The  new  standards  we 
proposed  included  regulating  the 
installation  and  operation  of  TLPM 
devices  on  cargo  tanks  on  U.S.  and 
foreign-flag  single-hull  tank  ships  and 
tank  barges  carrying  oil  or  oil  residue  as 
cargo.  Section  4110(b)  of  OPA  90  (Pub. 
L.  101-380)  authorizes  the  Coast  Guard 
to  require  the  use  of  TLPM  devices  on 
U.S.  and  foreign-flag  vessels  constructed 
or  adapted  to  carry  oil  in  bulk  as  cargo 
or  cargo  residue  on  the  United  States 
navigable  waters  or  exclusive  economic 
zone. 

We  did  not  propose  requiring  the  use 
of  TLPM  devices  on  double-hull  vessels. 
These  TLPM  devices  are  intended  to 
warn  the  operators  of  possible  loss  of 
cargo  oil  into  the  water  due  to  leaks  they 
might  otherwise  not  notice  from  cargo 
tanks.  As  stated  in  previous  notices, 
double-hull  vessels  are  intrinsically 
designed  to  prevent  this  type  of 
discharge,  having  a  redundant  tank 
boundary.  Therefore,  the  proposal 
exempted  double-hull  tank  vessels. 


During  the  development  of  the 
proposal,  we  examined  the  impact  of 
this  rule  on  single-hull  tank  ships  and 
single-hull  tank  barges.  The  regulatory 
analysis  for  this  rule  showed  that  of  all 
singie-huU  tank  vessels,  barges  caused 
most  of  the  oil  spills  where  TLPM 
devices  would  have  been  effective  on 
single-hull  tank  vessels.  In  fact,  out  of 
the  27  oil  spill  incident  cases,  20 
incidents  were  from  tank  barges,  with 
onlv  seven  from  tank  ships.  In  these  27 
cases  tank  barges  contributed  75  percent 
of  the  amount  of  actual  oil  spilled. 
Additionally,  a  majority  of  current  tank 
barges  will  be  in  existence  for  much 
longer  than  will  tank  ships. 
Approximately  91  percent  of  the  single- 
hull  tank  barges  will  be  allowed  to 
operate  after  2010,  compared  to  54 
percent  of  the  tank  ships.  (All  single- 
hull  tank  vessels  will  be  phased-out  by 
2015.)  Furthermore,  section  4110  of 
OPA  90,  which  requires  the  installation 
and  use  of  TLPM  devices,  was  added  in 
part  as  a  result  of  an  oil  spill  from  a 
barge  resulting  in  the  spill  of  4,000 
barrels  of  oil  during  a  night  transit  in 
the  Chesapeake  Bay. 

Even  though  the  27  oil  spill  incident 
cases  revealed  that  tank  barges  spilled 
more  oil  than  tank  ships,  tank  ships,  on 
the  other  hand,  present  a  greater 
potential  for  leaking  great  quantities 
should  a  leak  occur.  A  one  percent  leak 
from  a  typical  tank  ship  translates  to 
approximately  36,078  gallons  (859 


barrels).  In  comparison,  a  one  percent 
leak  from  an  average  tank  barge  is  4,536 
gallons  (108  barrels). 

To  allow  for  the  maximum  flexibility 
to  meet  the  regulatory  and  statutory 
intent,  we  proposed  in  the  NPRM  eight 
regulatory  options  that  reflect  all  the 
reasonable  approaches  we  have 
examined  in  developing  this  proposed 
regulation.  The  eight  options  were 
designed  to  be  performance  based.  In 
developing  them,  we  assumed  that  this 
rulemaJcing  will  apply  only  to  single- 
hull  tank  vessels  with  a  TLPM  device 
that  will  detect  a  one  percent  change  in 
cargo  volume. 

Each  of  the  eight  options  was 
categorized  imder  one  of  four 
alternatives  (two  options  per 
'  alternative).  The  alternatives  indicated 
the  possible  affected  vessels.  The 
options  indicated  either  a  three-year  or 
a  five-year  phase-in  period  for  the 
affected  vessels.  Any  earlier  period 
would  place  undue  financial  and 
logistical  burden  on  industry.  Any 
period  beyond  five  years  would  reduce 
benefits  in  protecting  the  environment 
from  oil  spills  before  the  single-hull 
tank  vessels  are  phased  out.  Therefore, 
the  options  were  characterized  by  the 
affected  single-hull  tank  vessel  type  and 
the  installation  phase-in  of  TLPM 
devices  with  the  one  percent 
performance  standard. 

The  following  table  outlines  the  eight 
proposed  options. 


Alternative  One 

Option  One 

Option  Two 

Alternative  Two 

Option  One 

Option  Two 

Alternative  Three 

Option  One 

Option  Two 

Alternative  Four 

Option  One  


Option  Two 


What  type  of 
single-hull  tank 

vessel  is 

affected  by  this 

rule? 


Tank  Ships  ... 
Tank  Ships  ... 

Tank  Barges  . 
Tank  Barges 

Tank  Vessels 
Tank  Vessels 


Tank  Ships  .. 
Tank  Barges 
Tank  Ships  .. 
Tank  Barges 


How  long  do  the 

affected  vessels 

have  to  comply 

with  TLPfVI 

regulations? 


3  years. 
5  years. 

3  years. 
5  years. 

3  years. 
5  years. 

3  years. 
5  years. 
5  years. 
3  years. 


Note 


Alternatives  indicate  the  possible  affected  vessels.  Options  indicate  the  possible  phase-in  dates  tor  the  affected  vessels 


The  one  percent  performance 
standard  required  TLPM  devices  to 
alarm  when  the  quantity  of  the  cargo  oil 
increases  or  decreases  by  one  percent. 
With  this  standard  in  place,  we  would 
be  able  to  detect  oil  spills  of 
approximately  859  barrels  and  108 
barrels  from  a  typical  tank  ship  and  tank 
barge,  respjectively. 


As  previously  stated  in  this  final  rule, 
the  Coast  Guard  received  several 
comment  letters  addressing  our  prior 
NPRM.  None  of  the  comments  received 
address  our  proposal  to  remove  the 
temporary  regulations  of  Subpart 
3 2. 2 2T— Tank  Level  or  Pressure 
Monitoring  Devices  found  in  46  CFR 
part  32.  We  are  removing  the  temporary 


regulations  of  Subpart  32.22T.  After 
consideration  of  all  the  comments 
received,  we  have  elected  to  implement 
Alternative  Three,  Option  Two  (all 
single-hull  tank  vessels,  5-year 
implementation). 
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Preface  to  Discussion  of  Comments  and 
Changes 

From  the  comments  we  received  from 
the  NPRM  and  the  lack  of  the  response 
from  the  manufacturers  during  the 
affective  period  of  the  temporary  rule, 
the  Coast  Guard  acknowledges  that 
there  are  no  TLPM  devices  being 
marketed.  However,  as  discussed  in  the 
regulatory  analysis,  devices  capable  of 
measuring  cargo  levels  are  being 
manufactured.  Properly  modified,  these 
devices  would  be  able  to  meet  the 
requirements  established  by  this 
rulemaking.  The  actual  type  of  system 
designed  and  installed  is  dependent  on 
the  manufacturer  of  the  system  and  the 
vessel  operator. 

Discussion  of  Comments  and  Changes 

The  Coast  Guard  received  129  letters 
conunenting  on  the  NPRM  [October  1, 
2001  (66  FR  49877)].  Seventy-two  of 
those  letters  were  copies  of  the  same 
form  letter.  Also,  some  comments  were 
iterated  or  similarly  addressed  in  other 
comment  letters.  When  considering  all 
of  the  comments  submitted,  we  gave 
each  comment  received  the  same  degree 
of  consideration.  Comments  that  were 
submitted  in  multiple  do  not  receive 
priority  over  a  comment  that  was 
submitted  only  once.  We  present  the 
following  responses  to  each  comment 
that  addressed  our  proposed  rule. 

The  majority  of  the  comments  express 
support  for  adding  permanent 
performance  and  use  standards  for  tank 
level  or  pressure  monitoring  devices  in 
33  CFR  parts  155  and  156.  The 
comments  have  been  grouped  in 
specific  topics  related  to  this 
rulemaking. 

Vessels  Required  To  Install  and  Use 
TLPM  Devices 

The  applicability  requirements  of  this 
rule  were  addressed  within  96  of  the 
comment  letters.  We  received  comments 
stating  that  we  should  expand  our 
applicability  requirements  to  include 
vessels  with  double  hulls,  while  other 
comments  supported  exempting  them 
from  the  TLPM  requirements.  One 
argument  cited  in  several  conunents 
interpreted  "tank  vessels"  as  used  in 
section  4110(b)  of  the  Oil  Pollution  Act 
of  1990  as  including  both  single-hull 
and  double-hull  vessels.  The  Coast 
Gaard  disagrees.  Although  there  is 
legislative  history  to  support  the 
proposition  that  not  all  tank  vessels 
must  be  equipped  with  the  device,  there 
is  nothing  in  the  law  and  legislative 
history  describing  that  double-hull  tank 
vessels  were  intended  to  have  the 
device.  These  TLPM  devices  are 
intended  to  warn  the  operators  of 


possible  loss  of  cargo  oil  from  cargo 
tanks  due  to  leaks  they  might  otherwise 
not  notice.  As  stated  earlier,  double-hull 
vessels  are  intrinsically  designed  to 
prevent  this  type  of  discharge. 
Therefore,  this  final  rule  will  apply  only 
to  single-hull  tank  vessels,  exempting 
double-hull  tank  vessels. 

One  comment  requested  that  vessels 
with  type-2  and  type-1  location 
requirements  that  have  a  Certificate  of 
Fitness  be  exempt  from  this  rule.  The 
Coast  Guard  disagrees.  Type-2  and  type- 
1  vessels  are  not  considered  double-hull 
vessels,  nor  would  they  offer  the  same 
level  of  protection.  Therefore,  type-2 
and  type-1  vessels  are  subject  to  TLPM 
requirements. 

We  received  two  comments 
concerning  the  applicability  of  the 
rulemaking  based  on  the  vessel's  flag- 
state.  One  commenter  believes  that  this 
rulemaking  should  be  incorporated  into 
our  "good  neighbor  policy"  toward 
other  nations  that  are  subject  to 
pollution  from  ships  registered  in  the 
United  States.  The  other  comment  states 
that  the  proposed  rule  was  not  specific 
enough  as  to  whether  this  rule  applies 
to  foreign-flag  vessels  all  of  the  time  or 
only  when  it  is  in  the  navigable  waters 
of  the  U.S. 

These  regulations  apply  to  tank 
vessels  that  operate  in  the  navigable 
waters  of  the  United  States  and  the 
exclusive  economic  zone,  consistent 
with  international  law.  The  TLPM 
requirements  apply  to  U.S.  single-hull 
tank  ships  and  tank  barges  carrying  oil 
or  oil  residue  as  cargo  no  matter  the 
location.  Foreign-flag  single-hull  tank 
vessels  carrying  oil  or  oil  residue  as 
cargo  are  required  to  meet  the  TLPM 
requirements  whenever  they  are 
operating  in  the  waters  set  forth  above 
when  bound  for  a  port  or  place  within 
the  jurisdiction  of  the  United  States. 

One  comment  recommended  that 
bitumen  carriers  be  exempt  from  these 
requirements.  Bitumen  is  a  mixture  of 
tar-like  hydrocarbons  derived  from 
pefroleum.  Black  or  brown,  it  varies 
from  viscous  to  solid;  the  solid  form  is 
usually  called  asphalt.  As  detailed  in  33 
CFR  155.490(d),  asphalt  carriers  are 
exempt  from  this  requirement. 

We  received  comments  arguing  that 
retrofitting  TLPM  devices  on  oceangoing 
vessels  costs  less  than  retrofitting  the 
devices  on  inland  tank  vessels.  Because 
of  the  retrofitting  cost  differential 
between  these  tank  vessel  types,  the 
commenters  recommended  that  we 
develop  cost  effective  performance 
standards  for  inland  taink  vessels.  The 
Coast  Guard  disagrees.  An  inland  oil 
spill  will  potentially  have  a  greater 
environmental  impact  than  out  at  sea. 
Relaxing  the  requirement  for  inland 


tank  vessels  will  not  provide  the  same 
level  of  protection  as  ocean-going  tank 
vessels.  Case  analysis  revealed  that  most 
spills  for  which  TLPMs  would  have 
been  effective  were  inland  spills. 

Installation  Date 

We  received  82  letters  addres.sing  the 
phase-in  period  for  vessels  required  to 
install  TLPM  devices.  Half  of  the 
commenters  specifically  recommended 
codifying  proposed  Alternative  Three. 
Option  One.  meaning  all  single-hull 
tank  vessels  installing  TLPM  device 
within  a  three-year  phase-in  period.  The 
remainder  of  commenters  promoted  a 
five-year  phase-in  period  to  provide  the 
necessarj'  flexibility  for  a  vessel  to 
integrate  scheduling  installation  of  the 
devices  during  the  vessel's  normal 
shipyard  cycle. 

This  rulemaking  sets  the  installation 
date  at  five  years  from  the  effective  date 
of  this  rule.  Currently,  no  devices  meet 
the  performance  standards  established 
by  this  rulemaking.  The  rationale  of  the 
five-year  phase-in  period  is  to  provide 
industr>'  manufacturers  time  to  test  a 
device  that  will  meet  the  performance 
standards  of  this  rule  in  a  dynamic  sea 
state  and  to  give  each  owner  of  single- 
hull  tank  vessels  lime  to  schedule 
installation  of  the  TLPM  device  during 
normal  shipyard  cycles. 

Justification  for  Requiring  the 
Installation  and  Use  of  TLPM  Devices 
on  All  Single-Hull  Tank  Vessels 

We  received  86  comments  requesting 
the  Coast  Guard  to  qualify  its  authority 
and  reasoning  for  requiring  single-hull 
tank  vessels  to  equip  each  tank  on  the 
vessel  with  a  TLPM  device.  Commenters 
pointed  out  that  if  a  tank  ship  were 
involved  in  a  collision,  allision.  or  hard 
grounding  and  as  a  result  of  the  casualty 
the  vessel's  cargo  was  flowing  out  of  a 
damaged  tank,  the  TLPM  devices  will 
not  provide  the  crew  with  any 
additional  information  about  the  tank 
and  its  cargo.  Another  commenter  stated 
that  a  TLPM  device  would  not  prevent 
cargo  from  leaking  out  of  a  vessel's  tank. 
We  agree  with  both  comments.  The 
purpose  of  TLPM  devices  is  not  to  stop 
a  leak,  but  to  inform  the  crew  of  a  cargo 
leak  from  a  tank  otherwise  not  noticed, 
and  so  that  spill  abatement  procedures 
can  be  initiated.  The  requirement  is  for 
an  alarm  to  actuate  when  the  cargo  tank 
level  has  increased  or  decreased  by  one 
percent.  Large  flow  rate  spills  are  not 
likely  to  be  helped  by  the  use  of  the 
TLPM  equipment.  Requiring  the  use  of 
a  TLPM  device  does  not  replace  the 
standard  practices  associated  with  tank 
vessels  or  the  good  seamanship 
practices.  It  is  up  to  the  vessel's  master 
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to  deem  which  actions  are  appropriate 
responses  to  the  alarm's  actuation. 

Commenters  acknowledged  that  the 
Coast  Guard  has  been  ordered  by  the 
U.S.  Court  of  Appeals  to  promptly 
satisfy  the  statutory  mandates  of  section 
4110  of  the  Oil  Pollution  Act  of  1990. 
While  they  support  the  ideas  of 
requiring  leak  detection  of  cargo  tanks 
on  tank  vessels,  the  respondents  believe 
that  both  the  IMO  and  the  Coast  Guard 
have  already  promulgated  rules 
addressing  the  statute.  The  Coast  Guard 
disagrees.  Both  the  U.S.  Court  of 
Appeals  and  Section  4110  are  clear  on 
the  specific  requirements  the  Coast 
Guard  shall  implement.  Currently  there 
are  no  other  regulations  or  rules 
regulating  TLPM  devices,  even  though 
there  are  rules  and  regulations 
concerning  overfill  devices,  high  level 
alarms  and  cargo  gauging  systems, 
however,  none  of  these  provide  the 
functionality  of  a  TLPM  device. 

Additional  commenters  questioned 
the  Coast  Guard's  interpretation  of  the 
statute.  The  statute  says  that  the  Coast 
Guard  is  to  issue  regulations 
establishing  requirements  concerning 
the  use  of  devices  that  measure  oil 
levels  in  cargo  tanks  or  devices  that 
monitor  cargo  tank  pressure  level.  The 
respondents  addressed  the  wording  of 
the  statute  by  saying  that  it  does  not  say 
"require  the  use"  or  "require  the 
installation  of.  The  respondents 
believe  that  because  the  statute 
mandates  the  development  of 
regulations  "concerning  the  use"  of  a 
TLPM  device,  the  Congress  did  not 
intend  to  require  the  installation  and 
use  of  these  devices.  The  Coast  Guard 
disagrees.  There  is  nothing  in  the  act 
itself  or  the  legislative  history  that 
would  support  such  interpretation.  In 
fact,  the  legislative  history  is  to  the 
contrary,  supporting  the  installation  of 
TLPM  devices  on  tank  vessels. 


Performance  Standards 

We  also  received  107  comments 
addressing  the  performance  standards. 
Several  of  the  commenters  pointed  out 
their  inability  to  locate  a  monitoring 
device  that  will  satisfy  the  requirements 
of  this  rule.  The  comments  continued  by 
stating  that  the  leak  detection  standard 
should  be  written  in  a  way  that  would 
help  to  avoid  false  alarms.  One 
comment  suggested  requiring  an  alarm 
to  soimd  if  the  level  in  any  cargo  tank 
drops  three  percent  over  a  period  of  30 
minutes.  The  respondent  believes  that 
this  requirement  would  help  to  prevent 
false  alarms.  Another  comment 
recommended  developing  a  monitoring 
standard  that  is  not  based  solely  on 
measuring  the  percentage  of  the  cargo  in 
the  cargo  tank.  The  respondent  believes 


that  this  type  of  measurement  lends  to 
false  alarms.  One  comment  detailed 
scenarios,  such  as  draft  restrictions  en 
route  to  the  discharge  port  or  specific 
gravity  of  product,  limiting  the  amount 
of  cargo  loaded  into  any  tank,  resulting 
in  the  need  to  reset  or  recalibrate  each 
tank  loaded.  The  respondent  argues  that 
this  would  be  time  consuming  and  has 
the  potential  of  creating  errors.  Another 
comment  stated  the  unlikelihood  of 
obtaining  the  required  accuracy  by 
averaging  liquid  level  data  with 
computer  software.  The  respondent 
believes  that  such  a  system  would  be 
dependent  upon  perfectly  tight  tanks, 
because  even  the  slightest  leak  would  - 
compromise  the  effectiveness  of  the 

system. 

Since  no  TLPM  device  currently 
exists  that  meets  our  standards  the 
actual  type  of  system  designed  and 
installed  is  dependent  on  the 
manufacturer  of  the  system  and  the 
vessel  operator.  We  believe  that  the 
various  concerns  expressed  in  the 
comment  letters,  such  as  false  alarms, 
cargo  tank  re-calibration,  and  accuracy 
requirements  can  be  addressed  through 
the  system  design. 

In  the  NPRM  we  proposed  that  the 
TLPM  device  must  be  able  to  properly 
function  in  a  heavy  sea  state.  We 
received  comments  addressing  this 
standard.  One  comment  recommended 
that  we  define  "heavy  seas".  Another 
comment  asked  us  to  develop  a  test  case 
for  operation  in  heavy  seas.  Commenters 
iirged  that  the  leak  detection  device 
must  be  able  to  make  calculative 
adjustments  for  operating  conditions 
and  tank  environments,  such  as  cargo 
sloshing,  changes  in  barometric 
pressure,  and  vapor  space  temperature. 
One  of  the  respondents  suggested  basing 
the  software  used  to  detect  these 
changes  on  the  Finite  Element  Method 
modeling  and  study. 

The  Coast  Guard  a^«es  that  "heavy 
seas"  is  not  an  explicit  sea  condition.  To 
clarify  the  intent  of  our  standard,  we 
have  replaced  the  phrase  "heavy  seas" 
with  "sea  state  5"  as  defined  in  The 
American  Practical  Navigator, 
commonly  known  as  Bowditch.  We  will 
also  add  to  our  regulations  a  definition 
for  sea  state  5  so  thai  the  sea  condition 
by  which  a  TLPM  must  properly  operate 
is  clearly  understandable. 

We  received  comments  addressing  the 
proposed  requirements  for  audible  and 
visual  alarm  indicators  that  must  be 
distinctly  identifiable  as  cargo  tank  level 
or  pressure  monitoring  alarms  that  can 
be  seen  and  heard  on  the  navigation 
bridge  of  the  tank  ship  or  towing  vessel 
as  well  as  on  the  cargo  deck  area.  One 
comment  suggested  that  the  alarm  for 
inland  tank  barges  should  be  a  simple 


visual  strobe  light  that  can  be  seen  fi-om 
the  bridge  of  the  towing  vessel.  The 
comment  also  recommended  that  the 
visual  strobe  light  alarm  should  be 
powered  by  replaceable  batteries, 
possible  using  a  wireless  system. 
Another  comment  recommended  that 
inland  tank  barges  without  a  normal 
source  of  power  be  allowed  to  use  an 
alarm  for  all  tanks  on  the  barge  and 
allowed  to  use  a  common  shore  alarm 
receptacle. 

We  also  received  comments 
requesting  guidance  on  how  a  signal 
from  a  tajSc  barge  will  be  transmitted  to 
the  vessel  towing  the  barge.  One 
comment  luged  the  Coast  Guard  to 
develop  a  commimication  standard  from 
existing  standards.  Another  conunent 
suggested  a  radio  signal  as  a  possible 
method  of  an  unmaimed  barge  to 
communicate  with  the  alarm  on  the 
towing  vessel.  Still  another  comment 
acknowledged  the  possible  use  of  cable 
connections.  This  respondent  also 
pointed  out  that  it  would  be  extremely 
difficult  to  ensure  a  reliable  dry 
coimection  that  will  remain  connected 
through  out  the  entire  voyage. 

Another  comment  urged  the  Coast 
Guard  to  develop  training  requirements 
for  crewmembers  on  a  towing  vessel. 
The  comment  stated  that  during  a  single 
voyage  it  is  common  practice  for  a  barge 
to  be  towed  by  severaJ  different  towing 
vessels.  The  respondent  argues  that  not 
all  of  the  crew  of  those  different  towing 
vessels  will  be  trained  to  operate  the 
various  components  of  each  TLPM 
manufactured,  nor  will  all  of  the  devices 
be  compatible  with  one  another. 

The  requirement  remains  the  same  as 
stated  in  the  NPRM.  An  audible  and 
visual  alarm  indicators  must  be 
distinctly  identifiable  as  cargo  tank  level 
or  pressure  monitoring  alarms.  The 
alarms  must  be  seen  and  heard  on  the 
navigation  bridge  of  the  tank  ship  or 
towing  vessel  as  well  as  on  the  cargo 
deck  area.  The  requirement  is  to  have  an 
alarm  to  indicate  to  the  vessel's  master 
that  there  is  the  potential  cargo  tank 
leak.  The  basic  design  of  this  indicator 
and  its  system  are  to  be  determined  by 
the  manufacturer  of  the  device  and  the 
vessel  operator.  Enhancements  or 
variations  to  the  system,  such  as  its 
ability  to  be  compatible  with  multiple 
leak  detection  indicators  and  others 
cited  above,  are  left  to  the  discretion  of 
the  manufactiu-er  of  the  device  or  the 
operator  of  the  vessel. 

One  comment  urged  the  Coast  Guard 
to  set  testing  standards  by  which  the 
operator  of  a  vessel  can  test  the  TLPM 
device  and  the  alarm  system  to  ensure 
that  it  is  properly  working.  The 
respondent  also  urged  that  we  set 
procedures  for  the  operator  of  the  vessel 
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to  follow  when  responding  to  the 
actuation  of  a  leak  detection  alarm.  We 
disagree  with  the  suggestions.  The 
master  will  deem  which  actions  are 
appropriate  to  perform  whenever  an 
alarm  is  actuated,  using  standard 
practices  of  good  seamanship. 

Safety  Concerns  When  Responding  to 
Alarms 

We  received  21  comments  expressing 
concerns  for  the  safety  of  a  towing 
vessel  and  its  crew  when  responding  to 
an  alarm  that  had  been  activated  by  a 
TLPM  device  on  a  tank  barge  being 
towed  by  the  vessel.  One  issue  raised 
was  the  risk  to  navigational  safety  posed 
by  a  distracted  wheelman  trying  to 
navigate  bridges  or  narrow  chaiuiels 
while  attempting  to  monitor  as  many  as 
100  leak  detection  indicators  warning  of 
the  potential  cargo  tank  leak.  Another 
issue  raised  was  the  risk  of  collision  and 
injury  when  maneuvering  the  towiilg 
vessel  alongside  a  barge  in  order  to 
place  a  crewmember  on  board  the  barge 
to  check  for  the  presence  of  a  leak.  A 
third  comment  plainly  stated  that  no 
company  should  risk  the  lives  of  its 
crew  by  placing  a  repair  team  or 
investigation  team  on  board  a  barge. 

The  alarm  requirement  remains  the 
same  as  stated  in  the  NPRM.  The  Coast 
Guard  agrees  that  the  safety  of  a  vessel's 
crew  should  always  come  first  when 
evaluating  how  to  best  respond  to  any 
alarm.  An  audible  and  visual  alarm 
indicator  must  be  distinctly  identifiable 
as  cargo  tank  level  or  pressure 
monitoring  alarm.  The  alarm  must  be 
seen  and  heard  on  the  navigation  bridge 
of  the  tank  ship  or  towing  vessel  as  well 
as  on  the  cargo  deck  area.  The 
requirement  is  to  have  an  alarm  to 
indicate  to  the  vessel's  master  that  there 
is  the  potential  cargo  tank  leak.  Once 
the  alarm  is  actuated,  it  is  up  to  the 
vessel's  master  to  deem  which  actions 
are  an  appropriate  response. 

We  received  a  comment  concerned 
about  the  numerous  risks  associated 
with  supplying  power  to  a  tank  barge. 
Since  no  TLPM  device  currently  exists 
that  meets  our  standards,  the  actual 
system  designed  and  installed  is 
dependent  on  the  manufacturer  of  the 
system  and  the  vessel  operator.  In  the 
NPRM,  we  assumed  that  these  devices 
on  a  barge  to  be  battery  powered,  such 
as  the  batteries  used  to  provide  power 
for  navigation  lights.  However,  we  did 
not  mandate  that  power  come  from  a 
battery. 

Costs  and  Benefits  Presented  in  the 
Regulatory  Analysis  of  the  NPRM 

We  received  249  comments 
addressing  the  costs  and  benefits 
detailed  in  the  regulatory  analysis  of 


this  rulemaking.  One  comment 
disagreed  with  the  analysis  including 
economic  costs  for  foreign  vessels.  The 
respondent  believes  by  including  these 
costs  the  cost-effectiveness  contains 
inflated  values.  The  respondent 
recommended  that  the  cost  assumptions 
and  cost-effectiveness  criteria  be 
revised. 

Within  the  same  conunent  letter,  the 
respondent  urged  that  we  include  the 
benefits  of  reducing  oil  spillage  from 
foreign  ships  in  the  U.S.  waters.  The 
respondent  recommended  including  the 
benefits  in  the  cost-effectiveness  data, 
despite  their  prior  recommendation  to 
delete  the  foreign-flag  vessel  data.  The 
respondent  plainly  recommended  that 
the  methodology  used  to  calculate  the 
cost-effectiveness  be  corrected. 

The  purpose  of  the  regulatory  analysis 
is  to  estimate  the  impact  of  the  rule  on 
society.  It  is  reasonable  to  assume  that 
the  costs  incurred  by  foreign-flag  vessels 
operating  in  U.S.  water  will  eventually 
be  passed  on  to  consumers  in  the  U.S. 
through  the  price  of  goods  brought  to 
our  ports  on  a  foreign-flag  vessel. 
Regarding  the  benefits,  this  rule  will  be 
enforced  on  international  vessels  while 
transiting  U.S.  waters,  and  it  is 
reasonable  to  expect  a  reduction  of  oil 
spilled  into  our  waters  by  foreign-flag 
vessels. 

Another  comment  addressed 
assumptions  made  about  foreign-flag 
vessels.  The  respondent  believed  that 
the  analysis  should  not  use  labor  rates 
of  the  U.S.  to  calculate  cost  for  a  foreign- 
flag  tank  vessel  to  install  a  TLPM 
device.  We  disagree.  Labor  rates  of  other 
countries  vary  too  greatly  to  suggest  a 
global  labor  rate.  We  used  the  labor  rates 
of  the  U.S.  as  the  best  proxy  available. 
We  consider  this  assumption  to  be 
reasonable. 

We  received  conunents  objecting  to 
what  one  respondent  called 
"devastating  real-world  impacts"  on  the 
single-hull  tank  vessels  and  their 
companies.  One  commenter  said  he 
could  not  accept  the  cost  of  installing  a 
TLPM  device  on  his  fleet,  which  is 
scheduled  for  retirement  from  service. 
He  believes  that  these  costs  will  not  be 
recovered  from  the  companies  expected 
earnings  before  his  fleet  is  retired. 

Our  regulatory  analysis  shows  that 
this  rule  is  costly  to  the  maritime 
industry.  As  mandated  by  the  Court  and 
section  4110(b)  of  OPA  90.  we  must 
establish  regulations  concerning  the 
installation  and  use  of  TLPM  devices. 

Some  commenters  were  more  specific 
with  their  cost  estimates  for  this 
rulemaking  on  the  single-hull  tank 
vessel  owner.  One  commenter  believes 
that  the  costs  would  be  $20,000  per 
cargo  tank  for  the  device,  equipment. 


and  installation.  Other  commenters 
believed  that  the  cost  estimates 
generated  in  the  regulatory  analysis  for 
the  device,  equipment,  and  installation 
were  too  low,  whereas  still  other 
commenters  believed  that  our  cost 
estimates  were  accurate. 

Of  all  the  cargo  level  measuring 
devices  that  could  meet  the 
requirements  ofthis  rule  when  properly 
modified,  we  priced  each  device  then 
disregarded  the  most  and  least 
expensive  devices.  We  developed  our 
cost  estimate  by  identifying  the  mean 
cost  of  the  remaining  devices.  Therefore, 
our  cost  estimate  fell  in  the  center  of  the 
price  range  of  the  devices. 

One  comment  stated  the  higher  one 
(1)  percent  accuracy  standard  for  each 
TLPM  device  equates  to  more  expensive 
equipment.  The  conunent  went  further 
by  stating  the  higher  accuracy  standard 
also  increases  the  chances  of  false 
alarms.  The  comment  recommended 
that  a  1  percent  standard  be  imposed  on 
tank  ships  and  a  three  (3)  percent 
standard  be  imposed  on  tank  barges. 

The  Coast  Guard  disagrees  with  this 
comment.  In  our  analysis  we  found  that 
the  costs  of  TLPM  devices  that  could 
meet  the  requirements  of  this  rule  with 
an  accuracy  of  3  percent  versus  1 
percent  to  be  essentially  equal. 
Specifically,  the  cost  to  a  tank  barge  for 
purchasing  the  device  and  equipment 
and  having  it  installed  will  not  differ  if 
the  device  has  an  accuracy  standard  of 
either  3  or  1  percent.  We  elected  to 
require  the  1  percent  standard  due  to 
the  added  benefits  this  standard  brings 
to  the  environment.  As  far  as  the 
potential  for  the  1  percent  standard  to 
cause  a  greater  number  of  false  alarms, 
no  such  device  exists  to  our  knowledge. 
Therefore,  the  design  of  the  device  and 
its  effectiveness  is  to  be  determined  by- 
the  vessel  operator  and  the 
manufacturer  of  the  TLPM  device.  Such 
concerns  could  and  should  be  taken  into 
consideration  during  the  development 
of  such  devices. 

We  received  three  comments 
requesting  that  additional  analysis  be 
incorporated  into  the  regulatory 
evaluation  of  this  rulemaking.  The  first 
comment  wished  to  include  in  our 
benefits  the  oil  spills  that  may  be 
prevented  in  a  worst-case  scenario 
where  a  captain's  unawareness  of  a  leak 
on  board  his  vessel  may  cause  the  loss 
of  the  entire  vessel,  cargo  and  crew.  We 
disagree  with  the  comment.  The 
purpose  of  this  rulemaking  is  to  provide 
early  detection  of  leaks  coming  from 
single-hull  tank  vessels.  Installing  and 
using  a  TLPM  device  will  not  prevent 
worst-case  casualties.  Having  an  alarm 
will  not  provide  new  information  to  the 
crew  of  a  vessel  suffering  a  catastrophic 
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casualty.  Therefore,  the  benefits  of  this 
rule  can  only  be  estimated  for  cases 
where  TLPM  devices  provide  early 
indications  of  potential  cargo  leaks  that 
lead  to  a  reduction  of  oil  spilled. 

One  of  the  comments  wanted  the 
costs  of  this  rule  to  be  viewed  in  a 
context  of  the  costs  of  all  rules 
mandated  by  OPA  90  as  a  whole.  We 
agree  that  this  comparison  should  be 
part  of  the  regulatory  analysis.  The 
comparison  can  already  be  found  in  the 
"Regulatory  Evaluations"  sections  of  the 
NPRM  and  in  this  final  rule. 

The  third  comment  requested  the  cost 
associated  with  equipping  or 
configuring  an  electrical  power  supply 
on  tank  barges  be  included  in  the 
analysis.  We  agree  that  these  costs 
should  be  included  in  the  cost  and 
benefit  analysis  of  this  rulemaking, 
which  is  why  we  included  them  in  our 
analysis.  These  costs  can  be  found  in 
the  analysis  for  the  proposed  rule, 
which  is  part  of  the  docket  for  this 
rulemaking.  The  data  will  also  be  placed 
in  the  final  regulatory  analysis  for  this 
final  rule  and  will  also  appear  in  the 
DMS  docket  for  review. 

One  commenter  believed  that  a 
computer  would  have  to  be  installed  as 
a  component  of  the  TLPM  device  for 
this  rulemaking  to  be  successful.  The 
commenter  said  that  a  computer  would 
be  able  to  detect  all  variables  and 
conditions  both  on  and  off  of  the  vessel 
to  accurately  calculate  the  contents  of 
the  tank.  The  commenter  believed  this 
is  the  only  way  to  succeed,  and  that  we 
should  adjust  our  analysis  to  include 
the  costs  for  a  computing  component  in 
each  TLPM  device.  The  Coast  Guard 
disagrees  with  this  comment,  designing 
TLPM  devices  with  computers  may  not 
be  the  only  design.  Seeing  that  no  TLPM 
device  that  meets  our  standards 
currently  exists,  the  actual  type  of 
system  designed  and  installed  is 
dependent  on  the  manufacturer  of  the 
system  and  the  vessel  operator. 

In  addition,  we  are  not  revising  our 
analysis  to  include  the  cost  for  a 
computer  component  on  all  TLPM 
devices.  Our  analysis  looks  at  the  costs 
of  several  sensors  that  could  be 
modified  with  "off  the  shelf 
components."  to  meet  the  requirements 
of  this  rulemaking.  We  disregarded  the 
most  expensive  and  the  less  expensive 
device  assuming  that  consumers  would 
not  purchase  either  of  them.  We 
averaged  the  costs  of  the  remaining 
devices  and  performed  our  analysis 
using  the  device  closest  in  cost  to  the 
mean  cost  of  the  devices  as  a  basis.  The 
device  we  used  as  a  basis  did  not  have 
a  computer  component. 


General 

We  received  a  few  conunents  that 
touch  on  issues  not  directly  related  to 
the  requirements  and  analysis  proposed 
in  the  NPRM.  One  comment  requested 
that  we  set  a  moratorium  on  our 
proposed  rule  and  allow  the  industry  to 
prepare  for  the  replacement  of  single- 
hull  tank  vessels  with  double-hull  tank 
vessel  by  2015.  Two  comments 
explained  that  retrofitting  TLPM  devices 
on  single-hull  tank  vessels  that  are 
scheduled  for  retirement  might  result  in 
earlier  retirements  of  the  vessels.  Early 
retirement,  says  one  of  the  commenters, 
would  create  a  tonnage  shortage  that 
may  impact  the  nation's  commerce  and 
its  security.  The  commenter  presented 
data  from  the  Shipbuilders  Council  of 
America.  The  data  claims  that  by  the 
year  2004.  28  percent  of  existing  tank 
vessel  capacity,  and  45  percent  of  all 
large  ocean-going  tank  barge  capacity 
will  be  lost. 

We  considered  these  comments,  but 
are  constrained  by  the  Court  to  establish 
regulations  concerning  the  installation 
and  use  of  TLPM  devices.  The  data 
attributed  to  the  Shipbuilders  Council  of 
America  is  based  on  Maritime 
Administration  (MARAD)  data  that 
reflects  a  subset  of  the  population  that 
this  rulemaking  will  affect.  In  particular, 
that  data  only  includes  tank  vessels  over 
10.000  dead  weight  tons  (DWT).  Our 
phase-out  data  includes  tank  vessels  of 

all  sizes. 

We  received  a  comment  noting  that 
our  summarization  of  the  Intertanko 
decision  from  the  Supreme  Court,  found 
in  the  Federalism  section  in  the  NPRM 
preamble,  omitted  discussion  of  the 
savings  clause  regarding  liability 
requirements  under  OPA  90.  We  note 
that  this  was  omitted  merely  because  it 
is  inapplicable  to  the  subject  matter  of 

this  rule. 

We  received  a  comment  from  a 
mariner  who  has  installed  video 
cameras  to  monitor  the  respondent's 
fleet  and  facilities  for  security.  The 
respondent  asked  if  this  monitoring 
system  would  satisfy  our  TLPM 
requirement.  While  this  may  be  good 
practice,  the  monitoring  system 
described  would  not  satisfy  our 
requirements  because  it  presents  many 
of  the  same  visibility  problems  that 
occur  by  just  looking  out  at  the  vrake  of 
the  vessel.  TLPM  devices,  however, 
would  not  be  faced  with  problems  of 
visibility. 

Regulatory  Evaluation 

Assessment 

This  rule  is  a  "significant  regulatory 
action  "  under  section  3(f)  of  Executive 
Order  12866,  Regulatory  Plaiming  and 


Review.  The  Office  of  Management  and 
Budget  has  reviewed  it  imder  that 
Order.  It  requires  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  is 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  [44  FR  11040.  (February 
26, 1979)].  A  final  Assessment  is 
available  in  the  docket  as  indicated 
under  ADDRESSES.  A  summary  of  the 
Assessment  follows: 

When  fully  implemented,  the 
measures  outlined  in  this  notice  should 
reduce  environmental  and  property 
damages  resulting  from  oil  pollution. 
The  net  cost-effectiveness  of  the  rule  is 
approximately  $190,000  per  barrel  of 
pollution  avoided.  This  means  that  it 
will  cost  society  approximately 
$190,000  to  keep  each  barrel  of  oil  out 
of  the  water. 

The  present  value  of  the  total  cost 
over  the  12-year  period  of  analysis 
(2003-2014)  is  approximately  $166.4 
million.  All  the  costs  will  be  incurred 
during  the  five-year  phase-in  period.  We 
realize  that  there  may  be  incidental 
costs  incurred  after  the  phase-in  period, 
but  we  consider  these  to  be  de  minimis. 

Over  the  12-year  period  of  analysis, 
we  estimate  that  TLPMs  would  help 
reduce  the  amoimt  of  oil  spilled  in  U.S. 
waters.  The  benefits  derived  for  this  rule 
is  874  barrels  of  oil  not  spilled. 

Comparison  With  Other  OPA  90 
Rulemakings 

It  is  useful  to  compare  the  cost, 
benefit,  and  cost  effectiveness  of  this 
rule  with  other  rulemakings  mandated 
by  the  Oil  Pollution  Act  of  1990.  The 
Coast  Guard  published  over  40  rules  in 
the  1990s  under  OPA  90.  Once  the 
majority  of  these  rules  were  in  place,  the 
Coast  Guard  conducted  a  Programmatic 
Regulatory  Assessment  (PRA)  to  analyze 
the  multiple  effects  of  these  rules  on 
marine  safety  and  the  environment.  We 
selected  a  "core  group"  of  11  of  the 
most  important  and  significant  OPA  90 
rules  to  serve  as  a  proxy  for  the  entire 
suite  of  rules.  The  PRA  assessed  cost 
effectiveness  of  the  core  group  by 
accoimting  for  the  overlapping  effects  of 
these  rules.  Without  addressing  these 
overlapping  effects,  we  would  have 
double-counted  the  true  benefit  and 
effect  of  these  11  significant  rules.  As 
with  this  rule,  benefit  was  estimated  as 
the  barrels  of  oil  not  spilled  or  spilled 
and  recovered  ft-om  the  marine 
environment. 

The  cost  (Present  Value  $1996), 
benefit  (PV  barrels),  and  cost- 
effectiveness  (PV  $/barrel)  of  the  11  core 
group  rules  is  presented  in  the  table 
below: 
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PVcost      i    PV  benefit    i 
Rule                                                                                    (1996               (1996 

Sbillions)           barrels) 

Cost  eflec- 
tiveness 

(S/barrel) 

All  11  core  group  rules  

Financial  responsibility' 

Lightering  of  single  hull  vessels  

Facility  response  plans  

Spill  source  control  and  containment  

Operational  measures  for  single  hulls 

Licenses,  certificates,  documents 

Overfill  devices  

Deck  spill  control  

Vessel  response  plans  

Double  hulls 

Equipment  and  personnel  in  Prince  William  Sound,  AK 


510600 

1,221,000 

S8.700 

-0.106 

525.000 

200 

0.007 

6.000 

1.200 

0  179 

59.000 

3.000 

0.200 

57,000 

3.500 

0.102 

28.000 

3,700 

0.062 

14.000 

4.500 

0.183 

6.000 

29,100 

0.013 

<1.000 

31,100 

3.252 

50,000 

64,600 

6.411 

94.000 

68,100 

0.325 

3.000 

108,900 

'Cost  and  cost  effectiveness  was  negative  for  this  rule  because  avoided  cost  (value  of  avoided  injuries,  deaths,  and  cargo  loss)  exceeded  the 
capital  and  labor  cost. 


When  compeired  to  the  other  major 
OPA  90  rulemakings,  this  rule  is  less 
cost-effective.  The  overall  cost 
effectiveness  of  the  11  core  group  rules 
in  OPA  90  is  approximately  $8,700  per 
barrel  not  spilled.  The  cost  effectiveness 
of  this  rule  is  $190,000  per  barrel  in 
2002  dollars  ($168,330  per  barrel 
expressed  in  1996  dollars).  We  estimate 
that  the  amount  of  oil  prevented  from 
entering  the  environment  due  to  the  11 
major  OPA  90  rulemakings  is  1,221,000 
barrels  over  the  period  of  analysis 
(1996-2025).  The  amount  of  oil  we 
estimate  that  will  be  prevented  from 
entering  the  enviroiunent  due  to  this 
rule  is  874  barrels  over  the  period  of  the 
analysis.  In  percentage  terms,  the 
pollution  that  will  be  averted  due  to  this 
rule  represents  less  then  one  tenth  of 
one  percent  of  the  total  pollution 
averted  from  the  11  major  OPA  90 
rulemakings. 

When  comparing  this  rule  to  the  cost 
and  benefit  estimates  above,  caveats 
should  be  noted.  The  assessment  period 
for  the  OPA  90  PRA  was  1996-2025, 
while  the  assessment  period  for  this  rule 
is  2003-2014.  This  is  not  overly 
problematic  because  after  1  January 
2015,  the  rule  will  no  longer  affect 
single-hull  vessels  because  they  are 
scheduled  to  be  phased-out  by  2015. 
The  cost  and  benefit  of  the  rule  after 
2015,  therefore,  is  expected  to  be  zero. 
Extending  the  assessment  period  for  the 
proposed  rule  to  2025  to  align  with  the 
OPA  90  PRA  would  not  noticeably 
change  the  results.  Finally,  the  cost, 
benefit,  and  cost  effectiveness  estimates 
presented  above  represent  an  entire 
system  of  overlapping  rulemakings.  The 
cost  effectiveness  of  each  core  group 
rule  is  the  effectiveness  when  analyzed 
concurrently  with  all  the  other  core 
group  rules  to  assure  benefit  is  not 
double-counted.  For  this  reason,  the 
overall  benefit  of  the  rule  does  not  equal 
the  sum  of  the  benefits  from  all  the  rules 
because  the  amount  of  the  overlapping 


benefit  is  not  included  in  the  individual 
benefit  of  the  individual  rule.  The 
proposed  rule  is  a  stand-alone 
rulemaking  and  is  analyzed  as  such. 

A  copy  of  the  OPA  90  PRA  is 
available  in  the  docket  [US  Coast  Guard, 
2001.  OPA  90  Programmatic  Regulatory 
Assessment  (PRA):  Benefit,  Cost,  and 
Cost  Effectiveness  of  Eleven  Major 
Rulemakings  of  the  Oil  Pollution  Act  of 
1990.  Volpe  National  Transportation 
Center,  May  2001.) 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  have  considered 
whether  this  rule  would  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

From  our  analysis  (copy  available  in 
the  docket),  we  conclude  that  requiring 
TLPM  devices  to  be  installed  on  single- 
hull  tank  vessels  may  have  a  significant 
economic  impact  on  a  substantial 
number  of  small  entities.  Consequently, 
by  establishing  a  five-year  phase-in 
period  for  the  systems,  we  provide 
flexibility  and  accommodation  for  small 
entities  affected.  This  gives  small 
entities  the  time  needed  to  explore 
markets,  plan,  and  schedule 
installations  during  normal  downtimes. 

We  estimate  that  181  entities  will  be 
affected  by  this  rule,  124  of  which  we 
consider  to  be  small  entities. 
Approximately  26  percent  of  the 
affected  entities  are  in  either  petroleum 
wholesale  or  navigational  services  to 
shipping.  The  respective  North 
American  Industry  Classification 
System  codes  are  422720  and  488330. 
We  estimate  that  55  percent  of  the  small 
entities  will  have  more  than  a  5  percent 


reduction  in  annual  revenues  during  the 
installation  of  TLPM  devices. 

More  details  about  the  impacts  of  this 
rule  on  small  businesses  are  discussed 
in  the  Final  Regulatory  Flexibility 
Analysis.  As  stated  above,  the  Oil 
Pollution  Act  states  that  TLPM 
requirements  must  be  established  for 
tank  vessels.  As  a  result,  we  do  not  have 
the  discretion  to  exempt  small  business 
tank  vessel  owners  from  the 
requirements  of  this  proposed  rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  offered  to  assist  small  entities  in 
understanding  the  rule  so  that  they 
could  better  evaluate  its  effects  on  them 
and  participate  in  the  rulemaking.  The 
NPRM  provided  small  businesses, 
organizations  or  governmental 
jurisdictions  a  Coast  Guard  contact  to 
ask  questions  concerning  this  rule's 
provisions  or  options  for  compliance. 

After  the  effective  date  of  this  rule,  a 
small  entity  compliance  guide  will  be 
made  available  in  the  public  docket  for 
this  rulemaking  project.  The  compliance 
guide  will  explain  the  required  action  of 
small  businesses  to  comply  with  this 
final  rule. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 
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Collection  of  Information 

This  proposed  rule  calls  for  no  new 
collection  of  information  under  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501-3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them. 

It  is  well  settled  that  States  may  not 
regulate  in  categories  reserved  for 
regulation  by  the  Coast  Guard.  It  is  also 
well  settled,  now,  that  all  of  the 
categories  covered  in  46  U.S.C.  3306, 
3703.  7101.  and  8101  (design, 
construction,  alteration,  repair, 
maintenance,  operation,  equipping, 
personnel  qualification,  and  manning  of 
vessels),  as  well  as  the  reporting  of 
casualties  and  any  other  category  in 
which  Congress  intended  the  Coast 
Guard  to  be  the  sole  source  of  a  vessel's 
obligations,  are  within  the  field 
foreclosed  from  regulation  by  the  States. 
(See  the  decision  of  the  Supreme  Court 
in  the  consolidated  cases  of  United 
States  V.  Locke  and  Intertanko  v.  Locke. 
529  U.S.  89,  120  S.  Ct.  1135  (March  6, 
2000).)  This  rule  on  the  performance 
standards  and  use  of  TLPM  devices  fall, 
into  the  category  of  vessel  equipment 
and  operation.  Because  the  States  may 
not  regulate  within  these  categories, 
preemption  under  Executive  Order 
13132  is  not  an  issue. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988,  Civil  Justice  Reform,  to 


minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order. 
Although  it  is  a  "significant  regulatory 
action"  under  Executive  Order  12866. 
this  rule  is  not  likely  to  have  a 
significant  adverse  effect  on  the  supply, 
distribution,  or  use  of  energy.  It  has  not 
been  designated  by  the  Administrator  of 
the  Office  of  Information  and  Reg|ulatory 
Affairs  as  a  significant  energy  action. 

The  distribution  of  petroleum  in  the 
U.S.  is  an  efficient,  but  complex,  system 
involving  the  movement  of  crude  oil 
into  U.S.  refineries  frdm  domestic  and 
foreign  sources  and  the  movement  of 
product  out  of  refiner es,  primarily  by 
pipeline  and  tank  vessels.  In  order  to 
explain  this  critical  issue,  it  is  helpful 
to  discuss  the  specific  segments  that 
comprise  the  national  waterbome 
distribution  system  of  petroleum. 

The  Maritime  Administration 
describes  the  U.S.  waterbome  petroleum 
trade  as  five  distinct  and  interrelated 
market  segments:  Domestic  product 
tankers,  coastal  tank  barges,  domestic 
crude  carriers,  foreign  tankers  (imports), 
and  inland  tank  barges. 

Domestic  product  tankers  compete 
with  tank  barges  in  medium  haul  (500- 
1 ,500  mile)  coastal  trades;  product 
tankers  supplement  crude  carriers  in 
West  Coast  crude  oil  trades;  and  product 
tankers  and  tank  barges  lighter  (transfer) 
cargoes  from  crude  carriers  to  oil 
terminals.  While  tank  barges  compete 
with  domestic  product  tankers  in 


medium  haul  trades,  they  complement 
tankers  and  pipelines  by  transshipping 
products  in  short-haul  trades. 

Foreign  product  tankers  compete 
indirectly  with  domestic  product 
tankers  through  import  trades,  and 
provide  product  shipments  to  Middle 
Atlantic  and  Northeast  states  directly 
from  a  foreign  port  rather  than  from 
another  domestic  port.  The  Jones  Act. 
which  reserves  U.S.  coastwise 
shipments  for  U.S. -flag  vessels,  should 
not  be  viewed,  therefore,  as  absolute 
protection  for  domestic  product  tankers. 

Over  the  period  1994  to  1999.  the  role 
of  pipelines,  foreign  tankers  and  coastal 
tank  barges  has  grown  significantly  in 
U.S.  petroleum  trades.  Based  on  recent 
pipeline  upgrades,  year-end  2000 
newbuilding  orders  and  OPA  90  phase- 
out  schedules,  these  trends  should 
continue  over  the  next  five  years. 
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Domestic  Product  Tankers 

The  primary  domestic  product  tanker 
trades— U.S.  Gulf/ Atlantic.  U.S.  Gulf/ 
West  Coast,  and  intra  West  Coast  have 
declined  over  the  period  1994  to  1999. 
The  declines  can  be  attributed  to  a 
decline  in  Alaska  crude  oil  production, 
increases  in  pipeline  shipments, 
increases  in  product  imports,  increases 
in  local  refinery  production  of 
reformulated  gas.  and  increases  in 
medium-haul  (500-1.500  mile)  tank 
barge  shipments.  These  trends  are 
expected  to  continue  over  the  next  five 

years. 

Product  tanker  freight  markets  have 
been  efficient  in  allocating  capacity  to 
U.S.  domestic  and  import  trades.  To 
meet  their  distribution  requirements,  oil 
companies  have  used  foreign  product 
tankers  (imports)  and/or  domestic  tank 
barges  in  lieu  of  domestic  product 
tankers.  The  domestic  product  tanker 
fleet  will  continue  to  decline  over  the 
next  five  years  reflecting  an  aging  fleet. 
OPA  90  phase-out  requirements,  and 
high  newbuilding  prices/operating  costs 
relative  to  charter  rates. 

Coastal  Tank  Barges 

The  market  for  coastal  tank  barge 
services  can  be  divided  into  two  broad 
segments:  Short-haul  trades  (<  500 
miles),  in  which  tank  barge  services 
complement  tanker  and  pipeline 
services;  and  500+  mile  trades  in  which 
tank  barge  services  substitute  for  tanker 
services.  In  1999.  long-haul  ton-miles 
were  about  3.5  times  short-haul  ton- 
miles. 

Coastal  tank  barge  traffic  (ton-miles) 
will  continue  recent  trends  and  grow  at 
2-3  percent  per  year  over  the  next  five 
years,  reflecting  fleet  productivity 
increases  and  the  substitution  of  large 
tank  barges  (10.000+  DWT)  for  product 


tankers  in  the  500+  mile  coastal 
petroleum  products  trades. 

The  coastal  tank  barge  fleet  will  not 
be  significantly  affected  by  OPA  90 
double-hull  requirements  until  2005, 
when  there  will  be  a  substantial  impact 
(a  decrease  of  0.5  million  DWT  capacity) 
on  the  10,000+  DWT  fleet. 

As  of  year-end  2000  there  were  nine 
large  coastal  tank  barges  (0.2  million 
DWT)  on  order  for  delivery  in  2001  and 
2002.  For  tank  barges,  the  order  book 
does  not  show  deliveries  beyond  the 
next  2  years.  There  are,  however, 
pending  contracts  for  seven  additional 
newbuildings  and  eight  retrofits. 

Domestic  Crude  Carriers 

The  Alaska  crude  oil  trades  are  the 
primary  source  of  demand  for  U.S. 
crude  carriers.  These  trades  are 
examples  of  "Industrial  Shipping"  in 
which  shippers  (oil  companies)  bear 
market  risks  by  ov^rning  or  time 
chartering  tankers.  In  1999,  ninety-nine 
percent  of  the  Alaska  crude  oil  trades 
were  controlled  by  oil  companies  or  oil 
company  affiliates.  As  a  result.  Alaska 
crude  oil  production,  U.S.  crude  carrier 
capacity,  and  coastal  crude  oil  traffic 
tend  to  move  together  over  time. 

Based  on  the  Energy  Information 
Agency's  forecast  for  Alaska  crude  oil 
production,  Alaska/U.S.  West  Coast 
crude  oil  trades  will  iai\  from  85  billion 
ton-miles  in  1999  to  64  billion  ton-miles 
in  2005,  reducing  crude  carrier  demand 
by  about  500  thousand  DWT  or  four 
125.000  DWT  tankers. 

As  of  year-end  2000,  there  were  eight 
newbuilding  double-hull  crude  carriers 
(1.2  million  DWT)  on  order,  0.2  million 
DWT  more  than  the  capacity  scheduled 
to  be  phased-out  under  OPA-90  double- 
hull  requirements  by  2005.  However, 
owners  have  typically  retired  crude 
carriers  well  before  their  OPA  90  phase- 
out  dates.  The  average  age  of  the  22  U.S. 
crude  carriers  removed  from  service  in 
the  last  five  years  was  21 -years,  or  an 
average  of  4  years  before  their  OPA  90 
phase  out  dates.  As  of  year-end  2000, 17 
of  the  21  active  U.S.  crude  carriers  were 
older  than  21  years.  Thus,  it  is 
reasonable  to  expect  that  owners  will 
retire  redundant  crude  carriers  as 
newbuildings  enter  service. 

Foreign  Tankers 

The  U.S.  relies  on  the  foreign-flag 
segment  of  the  international  tanker  fleet 
to  deliver  virtually  all  of  its  petroleum 
imports.  At  year-end  2000,  the  foreign- 
flag  teuiker  fleet  eligible  to  operate  in 
U.S.  trades  was  about  237  million  DWT, 
or  80  percent  of  the  international  fleet. 
This  toimage  was  eligible  to  operate  in 
U.S.  petroleum  trades  either  because  it 
had  a  double  hull  or  had  not  yet  reached 


its  OPA  90  phase-out  date.  Over  time, 
additional  capacity  will  be  reaching  its 
OPA  90  phase-out  date  and  dropping 
out  of  the  U.S.  petroleum  trade.  In  the 
next  five  years,  an  additional  34  million 
DWT  of  foreign-flag  capacity  will 
become  ineligible  to  operate  in  U.S. 
trades.  There  is  no  risk  of  any  shortage 
of  tankers  available  to  serve  U.S.  import 
trades,  however,  because — 

•  Newbuilding  deliveries  have  been 
about  20  million  DWT  per  year  in- the 
late  1990s  and  should  continue  at  about 
that  rate  over  the  next  five  years. 

•  Based  on  2000  data,  only  42  percent 
of  the  tanker  capacity  eligible  for  U.S. 
trades  actually  served  U.S.  trades.  That 
is,  there  is  a  substantial  pool  of  existing 
vessels  that  can  move  into  U.S.  trades; 
and 

•  Tankers  calling  at  the  LOOP 
(Louisiana  Offshore  Oil  Port)  and  four 
Gulf  of  Mexico  lightering  areas  are 
exempt  from  OPA  90  double-hull  rules, 
though  they  woidd  not  be  exempted 
from  this  rule.  In  2000.  40  percent  of  the 
150.000+  DWT  foreign-flag  tanker  calls 
to  the  U.S.  were  at  these  five  areas. 

Inland  Tank  Barges 

Inland  tank  barge  capacity  should 
decline  by  1  to  2  percent  per  year  over 
the  next  five  years.  The  decline  reflects 
an  expected  decline  in  inland  tank  barge 
traffic,  fleet  attrition,  tank  barge 
replacements  tied  to  affreightment 
contracts  (traffic),  and  fleet  productivity 
increases  {i.e.,  new  barges  are  more 
productive,  require  less  maintenance/ 
drydocking  time)  than  those  they 
replace. 

The  expected  decline  in  inland  tank 
barge  traffic  (0.5-1.0  percent  per  year) 
reflects  a  substitution  of  natural  gas 
(shipped  by  pipeline)  for  fuel  oils 
(shipped  by  barge)  by  electric  utilities. 

In  1999,  charter  rates  for  inland  tank 
barges  were  generally  above  full- 
employment,  newbuilding  breakeven 
rates.  Charter  rates  should  remain  above 
full-employment  breakeven  rates  over 
the  next  five  years,  reflecting  fleet 
attrition,  industry  consolidation,  and 
fleet  replacement  tied  to  freight 
contracts  (traffic). 

Comments 

The  comments  we  received  to  the 
NPRM  did  not  lead  us  to  believe  that 
this  rule  is  likely  to  have  a  significant 
adverse  effect  on  the  supply, 
distribution  or  use  of  energy.  For  a 
summary  of  the  comments  and  Coast 
Guard  responses,  please  read  the 
"Discussion  of  Comments  and  Changes" 
section  in  this  rule. 

We  specifically  requested  comments 
regarding  the  effect  of  this  rule  on  niche 
markets.  We  wanted  to  know  of  any 


markets  where  there  might  be  one  small 
company  serving  the  entire  market,  and 
what  effect  would  be  if  that  company 
dropped  out  of  existence  as  a  result  of 
this  rule.  We  did  not  receive  comments 
addressing  this  concern.  This  along  with 
our  review  of  the  distribution  segments 
above,  leads  us  to  believe  that  this  rule 
is  not  likely  to  have  a  significant 
adverse  effect. 

Environment 

We  have  considered  the 
enviroimiental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  (34)(d),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
envirorunental  documentation.  This 
final  rule  is  categorically  excluded 
because  it  concerns  equipping  tank 
vessels  with  tank  level  or  pressure 
monitoring  devices.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

33  CFR  Part  155 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements. 

33  CFR  Part  156 

Hazardous  substances.  Oil  pollution. 
Reporting  and  recordkeeping 
requirements.  Water  pollution  control. 

46  CFR  Part  32 

Cargo  vessels,  Fire  prevention.  Marine 
safety.  Navigation  (water).  Occupational 
safety  and  health,  Reporting  and 
recordkeeping  requirements.  Seamen. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  is  amending 
33  CFR  parts  155  and  156  and  46  CFR 
part  32  as  follows: 

PART  155— OIL  OR  HAZARDOUS 
MATERIAL  POLLUTION  PREVENTION 
REGULATIONS  FOR  VESSELS 

1.  The  authority  citation  for  33  CFR 
part  155  and  the  note  following  citation 
are  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231,  1321(i):  EC). 
11735,  3  CFR,  1971-1975  Comp..  p.  793. 
Sections  155.100  through  155.130.  150.350 
through  155.400,  155.430.  155.440,  155.470. 
155.1030(j)  and  (k),  and  155.1065(g)  are  also 
issued  under  33  U.S.C.  1903(b).  Sections 
155.480.  155.490.  155.750(e),  and  155.775  are 
also  issued  under  46  U.S.C.  3703.  .Section 
155.490  also  issued  under  section  4110(bl  of 
Pub.  L.  101-380. 

Note:  Additional  requirements  for  vessels 
carrying  oil  or  hazardous  materials  are 
contained  in  46  CFR  parts  30  through  40. 
150.  151.  and  153. 
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2  In  §  155.200,  add  the  definition  for 
"Sea  state  5"  in  alphabetic  order  to  read 
as  follows: 

§  1 55.200    Definitions. 

***** 

Sea  state  5,  the  equivalent  of  Beaufort 
number  or  force  6,  is  a  sea  condition 
with  winds  speeds  of  22  to  27  knots  and 
classified  as  "strong  breeze",  and  with 
waves  measuring  2.5  to  4  meters  in 
height  and  classified  as  "rough"  . 
*        *        •        ♦        * 

3.  Add  §  155.490  to  read  as  follows: 

§  1 55.490    Tank  level  or  pressure 
monitoring  devices. 

(a)  Applicability.  The  tank  level  or 
pressure  monitoring  (TLPM)  device 
requirements  of  this  section  apply  to- 
ll) U.S.-flag  single-hull  tank  vessels 
carrying  oil  or  oil  residue  as  cargo;  and 

(2)  Foreign-flag  single-hull  tank 
vessels  carrying  oil  or  oil  residue  as 
cargo  when  operating  in  the  navigable 
waters  of  the  United  States  and  the 
exclusive  economic  zone  (EEZ)  when 
bound  to  or  from  a  port  or  place  in  the 
United  States. 

(b)  By  October  17.  2007.  each  vessel 
required  under  paragraph  (a)  of  this 
section  to  meet  the  requirements  of  this 
section,  must  have  a  tank  level  or 
pressure  monitoring  device  that  is 
permanently  installed  on  each  cargo 
tank  and  meets  the  requirements  ot  this 
section. 

(c)  Each  device  must  meet  the 
following  requirements: 

(1)  Be  intrinsically  safe  as  per  46  LfK 
111.105; 

(2)  Indicate  anv  loss  of  power  or 
failure  of  the  tank  level  or  pressure 
monitoring  device  and  monitor  the 
condition  of  the  alarm  circuitry  and 
sensor  by  an  electronic  self-testing 

feature;  .      , 

(3)  Alarm  at  or  before  the  cargo  in  ttie 
cargo  tank  either  increases  or  decreases 
bv  a  level  of  one  percent  from  the  cargo 
quantity  in  the  tank  after  securing  cargo 
transfer  operations; 

(4)  Operate  in  conditions  up  to  sea 
state  5.  moisture,  and  varying  weather 
conditions;  and 

(5)  Have  audible  and  visual  alarm 
indicators  which  are  distinctly 
identifiable  as  cargo  tank  level  or 
pressure  monitoring  alarms  that  can  be 
seen  and  heard  on  die  navigation  bridge 
of  the  tank  ship  or  towing  vessel  and  on 
the  cargo  deck  area. 

(d)  Double-hull  tank  vessels  are 
exempt  from  die  requirements  of  this 

section.  i    .    ,     u 

(e)  This  section  does  not  apply  to  tanx 
vessels  that  carry  asphalt  as  dieir  only 
cargo. 


PART  156-OIL  AND  HAZARDOUS 
MATERIAL  TRANSFER  OPERATIONS 

4.  The  authority  citation  for  33  CFR 
part  156  is  revised  to  read  as  follows: 

Authority:  33  U.S.C.  1231, 1321(i):  46 
U  S.C  3703a.  3715;  E.O.  11735.  3  CFR  1971- 
1975  Comp..  p.  793.  Se<:tion  156.120(bb)  and 
(ee)  are  also  issued  under  46  U.b.C.  J7UJ. 

5.  In  §  156.120  add  paragraph  (ee)  as 
follows: 
§  1 56.1 20    Requirements  for  transfer. 


(ee)  Each  tank  level  or  pressure 
monitoring  device  required  urider  33 
CFR  155.490  must  be  activated  and 
monitored  whenever  the  tank  is  not 
actively  being  subjected  to  cargo 
operations. 

46  CFR 

PART  32— SPECIAL  EQUIPMENT, 
MACHINERY,  AND  HULL 
REQUIREMENTS 

6.  The  audiority  citation  for  part  32 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103.  3306.  3703. 
3719  E.O.  12234,  3  CFR.  1980  Comp..  p.  277; 
49  CFR  1  46;  Subpart  32.59  also  issued  under 
the  authority  of  Sec.  4109,  Pub.  L.  101-308, 
104  Slat.  515. 

§32.22T    [Removed] 

7.  Remove  subpart  32.22T. 
Dated:  September  11.  2002. 
Thomas  H.  Collins, 

Admiral.  Coast  Guard.  Commandant. 
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DEPARTMENT  OF  TRANSPORTATION 

Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-0191 
RIN2115-AA97 

Security  Zone;  Naval  Submarine  Base 
San  Diego,  San  Diego  Bay,  CA 

agency:  Coast  Guard,  DOT. 

action:  Temporary  final  rule. 


summary:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boundaries  of  the  permanent  security 
zone  at  Naval  Submarine  Base  Sm 
Diego,  California  at  the  request  of  the 
U.S.  Navy.  The  additional  area  created 
by  this  temporary  rule  will 
accommodate  the  Navy's  placement  of 
an  anti-small  boat  barrier  boom  on  the 
perimeter  of  the  zone.  Entry  into  this 
zone  is  prohibited  unless  authorized  by 


the  Captain  of  the  Port,  the  Commander, 
Naval  Base  San  Diego,  or  the 
Commander,  Submarine  Force,  U.S. 
Pacific  Fleet  Representative,  West  Coast. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  on  September  11,  2002  to  11:59 
p.m.  on  February  11,  2003. 
ADDRESSES:  Documents  indicated  in  this 
preamble  as  being  available  in  the 
docket  are  part  of  docket  COTP  San 
Diego  02-019,  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego 
California  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
Chief  of  Port  Operations,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
553ft))(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  many  force  protection 
measures  since  the  attack  on  the  U.b.b. 
Cole  and  the  attacks  of  September  11, 
2001,  the  Chief  of  Naval  Operations  has 
recently  emphasized  die  need  for  the 
expanded  use  of  anti-small  boat  bamer 
booms  around  Navy  vessels  in  U.S. 
ports  to  protect  against  attacks  siniilar  to 
the  one  launched  against  the  U.S.S. 
Cole.  In  addition,  die  Office  of 
Homeland  Security  dirough  its  web  site 
has  described  the  current  nationwide 
du-eat  level  as  "Elevated."  According  to 
the  Office  of  Homeland  Security,  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  Uiat 
issuing  an  NPRM  for  this  temporary  rule 
and  diereby  delaying  implementation  ol 
die  expanded  security  zone  would  be 
against  the  public  interest  during  Uiis 
elevated  state  of  alert.  ,^,  ,    .     „      . 
Under  5  U.S.C.  553(d)(3),  die  Coast 
Guard  also  finds  diat  good  cause  exists 
for  making  diis  regulation  effective  less 
than  30  days  after  publication  m  die 
Federal  Register.  Any  delay  in 
implementing  diis  rule  would  be 
contrary  to  die  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  protection  of  die  Naval  vessels,  dieir 
crew,  and  national  security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  die  Coast 
Guard  is  promulgating  tiiis  temporary 
regulation  to  provide  for  die  safety  and 
security  of  U.S.  Naval  vessels  in  die 
navigable  waters  of  die  United  States. 


As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d),  are 
not  required  for  this  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  security  zone 
permanent.  Towards  that  end,  the  Coast 
Guard  will  initiate  notice  and  comment 
rulemaking  before  issuing  any  final  rule. 

Background  and  Purpose 

The  Coast  Guard  is  expanding  the 
current  security  zone  (33  CFR  165.1103) 
to  allow  the  U.S.  Navy  to  put  an  anti- 
small  boat  barrier  boom  at  Naval 
Submarine  Base  San  Diego.  The 
expansion  of  this  security  zone  is 
needed  to  ensure  the  physical 
protection  of  naval  vessels  moored  in 
the  area  by  providing  adequate  standoff 
distance.  The  expansion  of  this  security 
zone  will  also  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  all  naval 
vessels  home-ported  at  Naval 
Submarine  Base  San  Diego  and  it  will 
protect  transiting  recreational  and 
commercial  vessels,  and  their  respective 
crews,  from  the  navigational  hazards 
posed  by  such  military  operations.  In 
addition,  the  Navy  has  been  reviewing 
all  aspects  of  its  anti-terrorism  and  force 
protection  posture  in  response  to  the 
attack  on  the  U.S.S.  COLE  and  the 
terrorist  attacks  of  September  11,  2001. 
The  expansion  of  this  security  zone  will 
safeguard  vessels  and  waterside 
facilities  from  destruction,  loss,  or 
injury  from  sabotage  or  other  subversive 
acts,  accidents,  or  other  causes  of  a 
similar  nature.  Entry  into,  transit 
through,  or  anchoring  within  this 
security  zone  is  prohibited  unless 
authorized  by  the  Captain  of  the  Port, 
Commander,  U.S.  Naval  Base  San  Diego, 
or  the  Commander,  Submarine  Force, 
U.S.  Pacific  Fleet  Representative,  West 
Coast.  Vessels  or  persons  violating  this 
section  would  be  subject  to  the  penalties 
set  forth  in  50  U.S.C.  192  and  18  U.S.C. 
3571:  Seizure  and  forfeiture  of  the 
vessel,  a  monetary  penalty  of  not  more 
than  $250,000,  and  imprisonment  for 
not  more  than  10  years.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 


Regulatory  Planning  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040. 
February  26, 1979). 

The  implementation  of  this  security 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 
minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  boom 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any, 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing  in 
close  proximity  to  the  Naval  Submarine 
Base.  Any  hardships  experienced  by 
persons  or  vessels  wishing  to  approach 
the  Naval  Submarine  Base  are 
considered  minimal  compared  to  the 
national  interest  in  protecting  U.S. 
Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  security 
zone  will  not  impact  navigation  in  the 
shipping  charmel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  organizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 
fields,  and  governmental  jurisdictions 
with  populations  less  than  50,000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base  San  Diego.  In 
addition,  there  are  no  small  entities 
shoreward  of  the  security  zone.  For 
these  reasons,  and  the  ones  discussed  in 
the  previous  section,  the  Coast  Guard 
certifies,  under  5  U.S.C.  605(b),  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 


business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  Chief  of  Port 
Operations,  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495.' 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  discretionar>'  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 
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Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Projection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211.  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  imder  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  imder  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1 , 
paragraph  {34)(g).  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
security  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors  Marine  safety.  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 


PART  165— REGULATED  NAVIGATION 
AREAS  AND  UMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231:  50  U.S.C.  191; 
33  CFR  1.05-l(g).  6.04-1,  6.04-6.  and  160.5; 
49  CFR  1.46. 

§165.1103    [Suspended] 

2.  Temporarily  suspend  §  165.1103 
from  12:01  a.m.  on  September  11,  2002 
to  11:59  p.m.  on  February  11,  2003. 

3.  Add  new  temporary  §  165.T1 1-049 
to  read  as  follows: 

§165.T1 1-049    Security  Zone:  Naval 
Submarine  Base  San  Diego,  San  Diego  Bay, 
CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  The  water  area  adjacent 
to  Naval  Submarine  Base,  San  Diego, 
California,  enclosed  by  a  line 
connecting  points  commencing  at  a 
point  on  the  shoreline  of  Ballast  Point, 
at  32''41'11.2''N,  117°13'57.0' W.  (Point 
A),  thence  northerly  to  32°41'31.8''  N, 
117°14'00.6''  W.  (Point  B),  thence 
southwesteriy  to  32''41'32.7''  N, 
117''14'03.2''  W.  (Point  C),  thence 
westerly  to  32''41'30.5''  N,  117n4'17.5'' 
W.  (Point  D),  thence  generally 
southeasterly  along  the  shoreline  of  the 
Naval  Submarine  Base  to  the  point  of 
beginning,  (Point  A). 

(b)  Effective  period.  This  temporary 
section  is  effective  from  12:01  a.m.  on 
September  11,  2002  to  11:59  p.m.  on 
February  11,  2003. 

(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander, 
Naval  Base  San  Diego,  or  the 
Commander,  Submarine  Force,  U.S. 
Pacific  Fleet  Representative,  West  Coast. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  August  28.  2002. 
Robert  McFarland, 

Lieutenant  Commander.  Coast  Guard,  Acting 
Captain  of  the  Port,  San  Diego,  California. 
|FR  Doc.  02-23510  Filed  9-16-02;  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

33  CFR  Part  165 
[COTP  San  Diego  02-018] 
RIN2115-AA97 

Security  Zona;  Naval  Base  Coronado, 
San  Dieigo  Bay,  CA 

agency:  Coast  Guard.  DOT. 
action:  Temporary  final  rule. 

SUMMARY:  The  Coast  Guard  is 
temporarily  expanding  the  geographical 
boundaries  of  the  permanent  security 
zone  at  Naval  Base  Coronado,  California 
(33  CFR  165.1104)  at  the  request  of  the 
U.S.  Navy.  The  additional  area  created 
by  this  temporary  rule  will 
acconunodate  the  Navy's  placement  of 
an  anti-small  boat  barrier  boom  within 
the  zone.  Entry  into  this  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port  (COTP)  San  Diego, 
the  Commander,  Naval  Air  Force,  U.S. 
Pacific  Fleet,  the  Commander,  Navy 
Region  Southwest,  or  the  Commanding 
Officer,  Naval  Base  Coronado. 
DATES:  This  rule  is  effective  from  12:01 
a.m.  on  September  11,  2002  to  11:59 
p.m.  on  February  11,  2003. 
ADDRESSES:  Dociunents  indicated  in  this 
preamble  as  being  available  in  the 
docket,  are  part  of  docket  COTP  San 
Diego  02-018,  and  are  available  for 
inspection  or  copying  at  U.S.  Coast 
Guard  Marine  Safety  Office  San  Diego, 
2716  N.  Harbor  Drive,  San  Diego 
California  92101,  between  9  a.m.  and  4 
p.m.,  Monday  through  Friday,  except 
Federal  holidays. 

FOR  FURTHER  INFORMATION  CONTACT: 
Lieutenant  Commander  Rick  Sorrell, 
Chief  of  Port  Operations,  Marine  Safety 
Office  San  Diego,  at  (619)  683-6495. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  Information 

We  did  not  publish  a  notice  of 
proposed  rulemaking  (NPRM)  for  this 
temporary  regulation.  Under  5  U.S.C. 
5535))(B),  the  Coast  Guard  finds  that 
good  cause  exists  for  not  publishing  an 
NPRM.  While  the  Navy  has  been 
implementing  many  force  protection 
measures  since  the  attack  on  the  U.S.S. 
Cole  and  the  attacks  of  September  11, 
2001.  the  Chief  of  Naval  Operations  has 
recently  emphasized  the  need  for  the 
expanded  use  of  anti-small  boat  barrier 
booms  aroimd  Navy  vessels  in  U.S. 
ports  to  protect  against  attacks  similar  to 
the  one  launched  against  the  U.S.S. 
Cole.  In  addition,  the  Office  of 
Homeland  Seciu-ity  through  its  web  site 
has  described  the  current  nationwide 


threat  level  as  "Elevated."  According  to 
the  Office  of  Homeland  Security,  an 
Elevated  Condition  is  declared  when 
there  is  a  significant  risk  of  terrorist 
attacks.  The  Coast  Guard  believes  that 
issuing  an  NPRM  for  this  temporary 
rule,  and  thereby  delaying 
implementation  of  the  expanded 
security  zone,  would  be  against  the 
public  interest  during  this  elevated  state 
of  alert. 

Under  5  U.S.C.  553(d)(3),  the  Coast 
Guard  also  finds  that  good  cause  exists 
for  making  this  regulation  effective  less 
than  30  days  after  publication  in  the 
Federal  Register.  Any  delay  in 
implementing  this  rule  would  be 
contrary  to  the  public  interest  since 
immediate  action  is  necessary  to  ensure 
the  protection  of  the  Naval  vessels,  their 
crew,  and  national  security. 

Furthermore,  in  order  to  protect  the 
interests  of  national  security,  the  Coast 
Guard  is  promulgating  this  temporary 
regulation  to  provide  for  the  safety  and 
security  of  U.S.  Naval  vessels  in  the 
navigable  waters  of  the  United  States. 
As  a  result,  the  establishment  and 
enforcement  of  this  security  zone  is  a 
function  directly  involved  in  and 
necessary  to  military  operations. 
Accordingly,  based  on  the  military 
function  exception  set  forth  in  the 
Administrative  Procedure  Act,  5  U.S.C. 
553(a)(1),  notice  and  comment  rule- 
making and  advance  publication, 
pursuant  to  5  U.S.C.  553(b)  and  (d),  are 
not  required  for  this  regulation. 

The  Coast  Guard  has  plans  to  make 
the  expansion  of  the  security  zone 
permanent.  Towards  that  end,  the  Coast 
Guard  will  initiate  notice  and  comment 
rulemaking  before  issuing  any 
permanent  rule. 

Background  and  Purpose 

The  Coast  Guard  is  expanding  the 
security  zone  to  allow  the  U.S.  Navy  to 
put  in  place  an  anti-small  boat  barrier 
boom  at  Naval  Base  Coronado.  The 
expansion  of  this  security  zone  is 
needed  to  ensure  the  physical 
protection  of  naval  vessels  moored  in 
the  area  by  providing  adequate  standoff 
distance.  The  expansion  of  this  security 
zone  will  also  prevent  recreational  and 
commercial  craft  from  interfering  with 
military  operations  involving  all  naval 
vessels  home-ported  at  Naval  Base 
Coronado  and  it  will  protect  transiting 
recreational  and  commercial  vessels, 
and  then  respective  crews,  from  the 
navigational  hazards  posed  by  such 
military  operations.  In  addition,  the 
Navy  has  been  reviewing  all  aspects  of 
its  anti-terrorism  and  force  protection 
posture  in  response  to  the  attack  on  the 
U.S.S.  COLE  and  the  terrorist  attacks  of 
September  11,  2001.  The  expansion  of 


this  seciuity  zone  will  safeguard  vessels 
and  waterside  facilities  from 
destruction,  loss,  or  injury  from 
sabotage  or  other  subversive  acts, 
accidents,  or  other  causes  of  a  similar 
natme.  Entry  into,  transit  through,  or 
anchoring  within  this  seciu-ity  zone  is 
prohibited  unless  authorized  by  the 
Captain  of  the  Port,  Commander.  Naval 
Air  Force.  U.S.  Pacific  Fleet,  the 
Commander,  U.S.  Naval  Base  San  Diego, 
or  the  Commander,  Naval  Base 
Coronado.  Vessels  or  persons  violating 
this  section  would  be  subject  to  the 
penalties  set  forth  in  50  U.S.C.  192  and 
18  U.S.C.  3571:  seiziu%  and  forfeiture  of 
the  vessel,  a  monetary  penalty  of  not 
more  than  $250,000,  and  imprisonment 
for  not  more  than  10  years.  The  U.S. 
Coast  Guard  may  be  assisted  in  the 
patrol  and  enforcement  of  this  security 
zone  by  the  U.S.  Navy. 

Regulatory  Evaluation 

This  temporary  final  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866, 
Regulatory  Plaiming  and  Review,  and 
does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  The  Office 
of  Management  and  Budget  has  not 
reviewed  it  under  that  Order.  It  is  not 
significant  under  the  regulatory  policies 
and  procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26,  1979). 

The  implementation  of  this  security 
zone  is  necessary  for  the  protection  of 
the  United  States'  national  security 
interests.  The  size  of  the  zone  is  the 
minimum  necessary  to  allow  for  safe 
placement  of  the  anti-small  boat  boom 
while  providing  adequate  protection  for 
U.S.  Naval  vessels,  their  crews, 
adjoining  areas,  and  the  public.  The 
entities  most  likely  to  be  affected,  if  any. 
are  pleasure  craft  engaged  in 
recreational  activities  and  sightseeing  in 
close  proximity  to  the  Naval  Base.  Any 
hardships  experienced  by  persons  or 
vessels  wishing  to  approach  the  Naval 
Base  are  considered  minimal  compared 
to  the  national  interest  in  protecting 
U.S.  Naval  vessels,  their  crews,  and  the 
public.  The  expansion  of  the  security 
zone  will  not  impact  navigation  in  the 
shipping  channel. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  the  Coast  Guard 
considered  whether  this  rule  would 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities. 
The  term  "small  entities"  include  small 
businesses,  not-for-profit  or^ganizations 
that  are  independently  owned  and 
operated  and  are  not  dominant  in  their 


fields,  and  governmental  jurisdictions 
with  populations  less  than  50.000. 

This  security  zone  will  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  because  these 
security  zones  are  only  closing  small 
portions  of  the  navigable  waters 
adjacent  to  Naval  Base  Coronado.  In 
addition,  there  are  no  small  entities 
shoreward  of  the  security  zone.  For 
these  reasons,  and  the  ones  discussed  in 
the  previous  section,  the  Coast  Guard 
certifies,  under  5  U.S.C.  605(b).  that  this 
temporary  final  rule  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 

Assistance  for  Small  Entities 

In  accordance  with  §  213(a)  of  the 
Small  Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121), 
the  Coast  Guard  offers  to  assist  small 
entities  in  understanding  the  rule  so 
that  they  can  better  evaluate  its  effects 
on  them  and  participate  in  the 
rulemaking  process.  If  your  small 
business  or  organization  is  affected  by 
this  rule  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  contact  Lieutenant 
Commander  Rick  Sorrell,  Chief  of  Port 
Operations,  Marine  Safety  Office  San 
Diego,  at  (619)  683-6495. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with.  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulator}'  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
3520). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132. 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  and  have  determined  that  this 
rule  does  not  have  implications  for 
federalism. 

Uniiinded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
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Federal  agencies  to  assess  the  effects  of  ' 
their  discretionary  regulatory  actions.  In 
particular,  the  Act  addresses  actions 
that  may  result  in  the  expenditure  by  a 
State,  local,  or  tribal  government,  in  the 
aggregate,  or  by  the  private  sector  of 
$100,000,000  or  more  in  any  one  year. 
Though  this  rule  will  not  result  in  such 
an  expenditure,  we  do  discuss  the 
effects  of  this  rule  elsewhere  in  this 
preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  Justice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
does  not  create  an  environmental  risk  to 
health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  undra-  Executive  Order 
13175.  Consultation  and  Coordination 
with  Indian  Tribal  Governments, 
because  it  does  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes. 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

Energy  Effects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use.  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 
significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 


Environment 

We  have  considered  the 
envirorunental  impact  of  this  rule  and 
concluded  that  under  figiu^  2-1, 
paragraph  (34){g),  of  Commandant 
Instruction  M16475.1D,  this  rule,  which 
temporarily  modifies  an  existing 
seciuity  zone,  is  categorically  excluded 
from  further  environmental 
documentation.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  for  inspection  or  copying 
where  indicated  under  ADDRESSES. 

List  of  Subiects  in  33  CFR  Part  165 

Harbors  Marine  safety,  Navigation 
(water).  Reporting  and  recordkeeping 
requirements.  Security  Measures, 
Waterways. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  33 
CFR  part  165  as  follows: 

PART  165-REGULATED  NAVIGATION 
AREAS  AND  LIMITED  ACCESS  AREAS 

1.  The  authority  citation  for  part  165 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1231;  50  U.S.C.  191; 
33  CFR  l.O.'i-Kg).  6.04-1.  6.04-6.  and  160.5; 
49  CFR  1.46. 

§  1 65.1 1 04    [Suspended] 

2.  Temporarily  suspend  §  165.1104 
from  12:01  a.m.  on  September  11.  2002 
to  11:59  p.m.  on  February  11,  2003. 

3.  Add  new  temporary  §  165.T11-048 
to  read  as  follows: 

§  165.T1 1-048    Security  Zone:  Naval  Base 
Coronado,  San  Diego  Bay,  CA. 

(a)  Location.  The  following  area  is  a 
security  zone:  on  the  waters  along  the 
northern  shoreline  of  Naval  Base 
Coronado.  the  area  enclosed  by  a  line 
connecting  points  beginning  at  32°42' 
53.0"  N.  117°11'  45.0W  (Point  A);  thence 
running  northerly  to  32°42'  55.5"  N, 
117°11'45.0"  W,  (Point  B);  thence 
running  easterly  to  32°42'  55.8"  N. 

11 7°11'  29.2"  W,  (Point  C);  thence 
southeasterly  to  32°42'  49.0"  N.  117°11' 
17.0"  W  (Point  D);  thence  southeasterly 
to  32°42'  41.5"  N,  117°11'  04.5"  W  (Point 
E)  thence  running  southerly  to  32°42' 
37.5"  N,  117°11' 07.0"  W  (Point  F); 
thence  running  southerly  to  32°42'  28.5" 
N.  117°1T  11.0"  W  (Point  G);  thence 
running  southeasterly  to  32°42'  22.0"  N, 
117no'  48.0"  W  (Point  H);  thence 
running  southerly  to  32°42'  13.0"  N, 
117°10'  51.0"  W  (Point  I);  thence 
running  generally  northwesterly  along 
the  shoreline  of  Naval  Base  Coronado  to 
the  beginning  point. 

(b)  Effective  period.  This  temporary 
section  is  effective  from  12:01  a.m.  on 
September  11,  2002  to  11:59  p.m.  on 
February  11,  2003. 


(c)  Regulations.  In  accordance  with 
the  general  regulations  in  §  165.33  of 
this  part,  entry  into  the  area  of  this  zone 
is  prohibited  unless  authorized  by  the 
Captain  of  the  Port,  the  Commander, 
Naval  Air  Force,  U.S.  Pacific  Fleet,  the 
Commander,  Navy  Region  Southwest,  or 
the  Commanding  Officer,  Naval  Base 
Coronado.  Section  165.33  also  contains 
other  general  requirements. 

(d)  Enforcement.  The  U.S.  Coast 
Guard  may  be  assisted  in  the  patrol  and 
enforcement  of  this  security  zone  by  the 
U.S.  Navy. 

Dated:  August  28.  2002. 
Robert  McFariand, 

Lieutenant  Commander,  U.S.  Coast  Guard, 

Acting  Captain  oftiie  Port.  San  Diego, 

California. 

[PR  Doc.  02-23511  Filed  »-16-02;  8:45  am] 

BILUNG  CODE  4910-15-P 


DEPARTMENT  OF  VETERANS 
AFFAIRS 

38CFRPam7 
RIN  2900-AL39 

Priorities  for  Outpatient  Medical 
Services  and  InjMtlent  Hospital  Care 

agency:  Department  of  Veterans  Affairs. 
ACTION:  Interim  final  rule. 

SUMMARY:  This  document  amends  VA's 
medical  regulations  to  establish  that  in 
scheduling  appointments  for  non- 
emergency outpatient  medical  services 
and  admissions  for  inpatient  hospital 
care,  VA  will  give  priority  to  veterans 
with  service-connected  disabilities  rated 
50  percent  or  greater  and  veterans 
needing  care  for  a  service-connected 
disability.  The  Veterans'  Eligibility 
Reform  Act  of  1996  authorizes  VA  to 
ensure  that  these  two  categories  of 
veterans  receive  priority  access  to  this 
type  of  care.  The  intended  effect  of  this 
interim  final  rule  is  to  carry  out  that 
authority. 

DATES:  Effective  Date:  September  17, 
2002. 

Comment  Date:  Comments  must  be 
received  on  or  before  November  18, 
2002. 

ADDRESSES:  Mail  or  hand-deliver 
written  comments  to:  Director,  Office  of 
Regulations  Management  (02D), 
Department  of  Veterans  Affairs,  810 
Vermont  Ave.,  NW.,  Room  1154, 
Washington,  DC  20420;  or  fax  comments 
to  (202)  273-9289;  or  e-mail  comments 
to  OGCReguIations@maiLva.gov. 
Comments  should  indicate  that  they  are 
submitted  in  response  to  "RIN  2900- 
AL39."  All  comments  received  will  be 
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available  for  public  inspection  in  the 
Office  of  Regulations  Management, 
Room  1158,  between  the  hours  of  8  a.m. 
and  4:30  p.m.,  Monday  through  Friday 
(except  holidays). 

FOR  HJRTHER  INFORMATION  CONTACT: 
Amy  Hertz,  Office  of  Policy  and 
Planning  (105D),  at  (202)  273-8934  or 
Roscoe  Butler,  Chief  Policy  & 
Operations,  Health  Administration 
Service  (10C3),  at  (202)  273-8302.  These 
individuals  are  in  the  Veterans  Health 
Administration  of  the  Department  of 
Veterans  Affairs,  and  are  located  at  810 
Vermont  Avenue,  NW.,  Washington,  DC 
20420. 

SUPPLEMENTARY  INFORMATION:  The 

Veterans'  Eligibility  Reform  Act  of  1996, 
Public  Law  No.  104-262  (Eligibility 
Reform  Act)  amended  title  38,  United 
States  Code,  to  authorize  VA  to  provide 
needed  inpatient  hospital  care  and 
outpatient  medical  services  to  most 
veterans.  That  law  also  directs  VA  to 
establish  a  national  patient  enrollment 
system  to  manage  the  provision  of  that 
care  and  services.  The  law  directs  VA  to 
enroll  veterans  for  care  in  accordance 
with  priorities  set  forth  in  the  statute, 
and  requires  that  most  veterans  formally 
enroll  with  VA  in  order  to  receive  care 
from  VA. 

However,  the  law  also  specifically 
provides  that  the  Secretary  shall  provide 
care  to  certain  veterans  without  their 
needing  to  enroll.  Included  are  veterans 
with  service-connected  disabilities  rated 
50  percent  or  greater  and  veterans 
needing  care  for  a  service-connected 
disability.  Allowing  those  veterans  to 
receive  care  without  regard  to 
enrollment  effectively  gives  them 
priority  over  all  other  veterans.  The 
legislative  history  of  the  Eligibility 
Reform  Act  also  includes  references  to 
Congress'  intent  that  these  two  groups  of 
veterans,  those  with  a  very  high  claim 
to  VA  services,  should  have  priority 
access  to  care. 

VA  established  an  enrollment  system 
through  rules  promulgated  at  38  CFR 
17.36  and  17.37.  Those  rules  provide 
that  veterans  with  disabilities  rated  50 
percent  or  greater,  and  veterans  needing 
care  for  a  service-connected  disability, 
need  not'  enroll  to  receive  care  from  VA. 
The  rules  do  not,  however,  afford  those 
two  groups  of  veterans  with  special 
priority  access  to  VA  outpatient  medical 
services  or  inpatient  hospital  care,  as 
authorized  by  law.  This  interim  final 
rule  rectifies  that  matter  and  expressly 
provides  for  that  priority  access. 
Moreover,  it  provides  such  priority  to 
these  veterans  regardless  of  whether 
they  are  enrolled  in  the  VA  health  care 
system. 


Administrative  Procedure  Act 

Since  hundreds  of  thousands  of  our 
core  constituency  veterans  are  currently 
on  waiting  lists  causing  delays  in  their 
receiving  treatment,  we  have  found 
good  cause  to  dispense  with  the  notice- 
and-comment  and  delayed  effective  date 
provisions  of  the  Administrative 
Procedure  Act  (5  U.S.C.  553). 
Compliance  with  such  provisions  would 
be  impracticable  and  contrary  to  the 
public  interest. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
requires,  at  2  U.S.C.  1532,  that  agencies 
prepare  an  assessment  of  anticipated 
costs  and  benefits  before  developing  any 
rule  that  may  result  in  an  expenditure 
by  State,  local,  or  tribal  governments,  in 
the  aggregate,  or  by  the  private  sector  of 
$100  million  or  more  in  any  given  year. 
This  rule  would  have  no  consequential 
effect  on  State,  local,  or  tribal 
governments. 

Paperwork  Reduction  Act 

This  document  contains  no  provisions 
constituting  a  collection  of  information 
under  the  Paperwork  Reduction  Act  (44 
U.S.C.  3501-3520). 

Executive  Order  12866 

This  document  has  been  reviewed  by 
the  Office  of  Management  and  Budget 
under  Executive  Order  12866. 

Regulatory  Flexibility  Act 

The  Secretary  hereby  certifies  that 
this  regulatory  amendment  would  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities  as 
they  are  defined  in  the  Regulatory 
Flexibility  Act  (RFA),  5  U.S.C.  601-612. 
This  amendment  would  not  directly 
affect  any  small  entities.  Only 
individuals  could  be  directly  affected. 
Therefore,  pursuant  to  5  U.S.C.  605Cb). 
this  amendment  is  exempt  from  the 
initial  and  final  regulatory  flexibility 
analysis  requirements  of  sections  603 
and  604. 

Catalog  of  Federal  Domestic  Assistance 
Numbers 

The  Catalog  of  Federal  Domestic 
Assistance  numbers  for  the  programs 
affected  by  this  document  are  64.005, 
64.007,  64.008,  64.009,  64.010,  64.011, 
64.012,  64.013,  64.014,  64.015,  64.016, 
64.018,  64.019,  64.022,  and  64.025. 

List  of  Subjects  in  38  CFR  Part  17 

Administrative  practice  and 
procedure,  Alcohol  abuse.  Alcoholism, 
Claims,  Day  care,  Dental  health.  Drug 
abuse.  Foreign  relations,  Government 
contracts.  Grant  programs-health.  Grant 
programs- veterans.  Health  care.  Health 


facilities,  Health  professions.  Health 
records.  Homeless.  Medical  and  dental 
schools.  Medical  devices.  Medical 
research.  Mental  health  programs. 
Nursing  homes.  Philippines.  Reporting 
and  recordkeeping  requirements, 
Scholarships  and  fellowships.  Travel 
and  transportation  expenses,  Veterans. 

Approved:  Augu.st  9,  2002. 
Anthony  |.  Principi, 

Secretary  of  Veterans  Affairs. 

For  the  reasons  set  out  in  the 
preamble,  38  CFR  part  17  is  amended  as 
set  forth  below: 

PART  17— MEDICAL 

1.  The  authority  citation  for  part  17 
continues  to  read  as  follows: 

Authority:  38  U.S.C.  501.  1721.  unless 
otherwise  noted. 

2.  Section  17.49  is  revised  to  read  as 
follows: 

S 1 7.49    Prioritiet  for  Outpatient  Medical 
Services  and  Inpatient  Hospital  Care. 

In  scheduling  appointments  for 
outpatient  medical  services  and 
admissions  for  inpatient  hospital  care, 
the  Under  Secretary  for  Health  shall 
give  priority  to: 

(a)  Veterans  with  service-connected 
disabilities  rated  50  percent  or  greater 
based  on  one  or  more  disabilities  or 
unemployability;  and 

(b)  Veterans  needing  care  for  a 
service-connected  disability. 

(Authority:  38  U.S.C.  101.  501,  1705.  1710.) 

(PR  Doc.  02-23312  Filed  »-16-02.  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  70  and  71 

[FRL-7374-6] 

RIN  2060-AK29 

Revisions  To  Clarify  the  Scope  of 
Sufficiency  Monitoring  Requlrsmants 
for  Fsdsral  and  Stats  Opsrating 
Permits  Programs 

agency:  Environmental  Protection 

Agency  (EPA). 

ACTION:  Interim  final  rule. 

SUMMARY:  The  EPA  is  promulgating  this 
interim  final  rule  to  clarify  the  scope  of 
the  monitoring  required  in  operating 
permits  issued  by  State  and  local 
permitting  authorities  or  by  EPA  under 
title  V  of  the  Clean  Air  Act  (Act). 
Specifically,  this  interim  final  rule 
clarifies  that  under  the  sufficiency 
monitoring  rules,  all  title  V  permits 


S8530 


fjral  R.=gi.t.r/Vol.  67.  No.  ISO/Tuesday.  September  17.  2002/Rules  and  Regulation, 


Federal  Register / Vol.  67,  No.  ISO/Tuesday,  September  17,  2002/Rules  and  Regulations        58531 


VOL 


67 


ISS 


180 


17 


:2002 


must  contain  monitoring  sufficient  to 
assure  compliance  as  required  under 
sections  504(a).  504(b).  504(c).  and 
114(a)(3)  of  the  Act,  in  cases  where  the 
periodic  monitoring  rules  are  not 
applicable.  The  EPA  believes  this 
interim  final  rule  is  necessary  to  address 
claims  of  conhision  on  the  part  of  some 
source  owners  and  operators,  permitting 
authorities  and  citizens  as  to  the  scope 
of  EPA's  title  V  monitoring  regulations 
while  EPA  conducts  a  notice-and- 
comment  rulemaking  to  consider 
adopting  as  a  final  rule  the  same 
changes  made  by  this  interim  final  rule. 
EFFECTIVE  DATE:  This  interim  final  rule 
is  effective  on  September  17,  2002  until 
November  18,  2002. 
ADDRESSES:  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Docket  Office.  Attention:  Docket  No.  A- 
93-50,  U.S.  EPA.  401  M  Street  SW., 
Room  M-1500.  Washington,  DC  20460, 
telephone  (202)  260-7548,  between  7:30 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  A 
reasonable  fee  may  be  charged  for 
copying.  Documents  relevant  to  the 
promulgation  of  the  operating  permit 
program  regulations  at  parts  70  and  71 
are  available  for  inspection  at  the  same 
location  under  Docket  Nos.  A-90-33 
and  A-93-50  for  part  70,  and  A-93-51 
for  part  71. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Mr.  Jeff 
Herring,  U.S.  EPA,  Information  Transfer 
and  Program  Implementation  Division. 
C304-04.  Research  Triangle  Park.  North 
Carolina  27711,  telephone  number  (919) 
541-3195,  facsimile  number  (919)  541- 
5509,  electronic  mail  address: 
hernng.ieff@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Regulated  Entities.  Categories  and 
entities  potentially  affected  by  this 
action  include  facilities  currently 
required  to  obtain  title  V  permits  by 
State,  local,  tribal,  or  Federal  operating 
permits  programs. 

World  Wide  Web  (WWW).  After 
signature,  the  final  rule  will  be  posted 
on  the  policy  and  guidance  page  for 
newly  proposed  or  final  rules  of  EPA's 
Technology  Transfer  Network  (TTN)  at 
http://www.epa.gov/ttn/oarpg/t5.html 
For  more  information,  call  the  TTN 
Help  line  at  (919)  541-5384. 
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I.  Background 

A.  The  Legal  Basis  for  Requiring  Title  V 
Monitoring 


By  enacting  title  V  as  part  of  the  1990 
ActAmendments.  Congress  sought  to 
enhance  sources'  compliance  with  the 
Act  in  two  important  ways.  First. 
Congress  required  that  every  major 
stationary  source  of  air  pollution  and 
certain  other  sources  obtain  a  single, 
comprehensive  operating  permit  to 
assure  compliance  with  all  emission 
limitations  and  other  substantive  Act 
requirements  that  apply  to  the  source. 
42  U.S.C.  7661a(a),  7661c(a).  Second, 
Congress  required  that  all  title  V  sources 
conduct  monitoring  of  their  emissions 
that  is  sufficient  to  assure  compliance 
with  applicable  requirements  under  the 
Act  and  also  certify  compliance  with 
such  applicable  requirements.  42  U.S.C. 
7661c(a),  7661c(c).  The  Senate  Report 
summarized:  'EPA  must  require 
reasonable  monitoring  *   •  * 
requirements  that  are  adequate  to  assure 
compliance  "  S.  Rep.  No.  101-228,  at 
350  (1989)  (reprinted  in  1990 
U.S.C.C.A.N.  3385.  3733). 

Three  provisions  of  title  V  set  forth 
Congress's  requirements  for  monitoring 
by  title  V  sources.  Section  504(c)  of  the 
Act  requires  that  each  permit  "shall  set 
forth  inspection,  entry,  monitoring, 
compliance  certification,  and  reporting 
requirements  to  assure  compliance  with 


the  permit  terms  and  conditions."  42 
U.S.C.  7661c{c).  Section  504(a)  requires 
that  each  permit  "shall  include 
enforceable  emission  limitations  and 
standards  *   *  *  and  such  other 
conditions  as  are  necessary  to  assure 
compliance  with  applicable 
requirements."  42  U.S.C.  7661c(a). 
Section  504(b)  contains  discretionary 
authority  for  EPA  to  prescribe  by  rule 
"procedures  and  methods  for 
determining  compliance  and  for 
monitoring  *  *   *    "42  U.S.C.  7661(b). 
In  addition,  section  114(a)(3)  directs 
EPA  to  require  "enhanced  monitoring" 
at  all  major  stationary  sources.  42  U.S.C. 

7414(a)(3).  . 

The  EPA's  title  V  regulations  at 
§§  70.6(a)(3)(i)(B)  and  71.6(a)(3)(i)(B) 
require  that 

Iwjhere  the  applicable  requirement  does  not 
require  periodic  testing  or  instrumental  or 
noninstrumental  monitoring  (which  may 
consist  of  recordkeeping  designed  to  serve  as 
monitoring),  [each  permit  must  contain) 
periodic  monitoring  sufficient  to  yield 
reliable  data  from  the  relevant  time  period 
that  are  representative  of  the  source's 
compliance  with  the  permit,  as  reported 
pursuant  to  |§70.6(a)(3)(iii)  or 
S71.B(a)(3)(iii)l.  Such  monitoring 
requirements  shall  assure  use  of  terms,  lest 
methods,  units,  averaging  periods,  and  other 
statistical  conventions  consistent  with  the 
applicable  requirement.  Recordkeeping 
provisions  may  b(g  sufficient  to  meet  the 
requirements  of  [§  70.6(a)(3)(i)(B)  or 
§71.6(a)(3)(i)(B)!. 

Furthermore.  §§  70.6(c)(1)  and  71.6(c)(1) 
require  that  each  part  70  and  71  permit 
contain,  "[clonsistent  with  paragraph 
(a)(3)  of  this  section,  compliance 
certification,  testing,  monitoring, 
reporting,  and  recordkeeping 
requirements  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit."  40  CFR  part 
64,  the  Compliance  Assurance 
Monitoring  (CAM)  rule,  as  well  as  the 
title  V  regulations  discussed  above, 
implements  the  statutory  "enhanced 
monitoring"  requirement.  See  62  FR 
54900,  October  22.  1997. 


B.  Court  Rulings  About  Title  V 
Monitoring 

Two  opinions  issued  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (D.C.  Circuit)  have 
addressed  the  monitoring  required  of 
title  V  sources.  Specifically,  the  court 
reviewed  EPA's  CAM  rule  in  Natural 
Resources  Defense  Council  v.  EPA,  194 
F.3d  130  (D.C.  Cir.  1999)  (NflDQ.  and 
reviewed  EPA's  periodic  monitoring 
guidance  under  title  V  in  Appalachian 
Power  Co.  v.  EPA.  208  F.3d  1015  (D.C. 
Cir.  2000)  [Appalachian  Power).  In 
NRDC.  the  Natural  Resources  Defense 
Council  argued  that  the  CAM  rule  was 


inadequate  to  meet  the  statutory 
mandate  that  all  major  sources  be 
subject  to  enhanced  monitoring  because 
it  excluded  units  without  control 
devices,  units  below  a  100-ton  cutoff, 
and  certain  other  categories.  194  F.3d  at 
135.^  The  court  disagreed,  and  upheld 
the  CAM  rule  and  EPA's  general 
enhanced  monitoring  program.  194  F.  3d 
at  135-37.  The  court  pointed  out  that 
certain  sources  exempt  £rom  CAM  were 
subject  to  "other  specific  rules."  Id.^ 
The  court  then  reasoned  that  all  other 
major  sources  were  subject  to  one  of  two 
"residual  rules"  under  part  70:  either 
the  periodic  monitoring  rule  at 
§  70.6(a)(3)(i)(B),  or  the  sufficiency  rule 
at  70.6(c)(1).  Id.  at  135-36.  The  court 
recognized  that  "[wjhile  the  part  70 
rules  are  not  as  specific  as  CAM.  they 
have  the  same  bottom  line — a  major 
source  must  undertake  'monitoring 
*  *  *  sufficient  to  assure  compliance."' 
Id.  at  136.3 

In  Appalachian  Power,  a  different 
panel  of  the  D.C.  Circuit  set  aside  EPA's 
"Periodic  Monitoring  Guidance"  ■•  after 
finding  that  it  had  in  effect  amended 
part  70's  periodic  monitoring  rule  at 
§  70.6(a)(3)(i)(B)  by  interpreting  that  rule 
too  broadly  to  cover  situations  where 
the  underlying  applicable  requirement 
called  for  some  kind  of  "periodic" 
testing  or  monitoring,  but  such 
monitoring  was  not  sufficient  to  assure 
comphance.  208  F.3d  at  1028.  The 
Appalachian  Power  court  held  that  in 
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'  For  example.  CAM  exempts  acid  rain  program 
requirements  under  title  IV  of  the  Act.  See 
S64.2(b)(l)(iv). 

'  2  For  example,  sources  exempt  from  acid  rain 
requirements  under  CAM  (see  supra  n.  1)  are 
subject  to  state-of-the-art  monitoring  under  Act 
section  412  and  40  CFR  pari  75. 

^The  entire  relevant  passage  reads  as  follows: 

Specirically,  EPA  demonstrated  that  many  of  the 
major  stationary  sources  exempt  from  CAM  are 
subject  to  other  speciflc  rules,  and  if  they  are  not. 
they  are  subject  to  the  following  two  residual  rules: 
(1)  "(The  permit  shall  contain)  periodic  monitoring 
sufficient  to  yield  reliable  data  *   *   *  that  are 
representative  of  the  source's  compliance  with  the 
permit-    •    •    "  40C.F.R.  70.6(a)(3)(i)(B);  (2)  "All 
pari  70  permits  shall  contain  the  following  elnments 
with  respect  to  compliance:  (1|  C>>nsistent  with 
paragraph  (a)(3)  of  this  section,  compliance 
certification,  testing,  landl  monitoring  *    *    * 
rwiuiremenls  sufficient  to  assure  compliance  with 
the  terms  and  conditions  of  the  permit"  Id. 
S70.H(c)(l). 

While  the  part  70  rules  are  nut  as  specific  as 
(^AM.  they  have  the  same  bottom  line — a  major 
snurt:e  must  undertake  "monitoring  •    •    • 
sufficient  to  Hssure  <:ompliance."  Like  CAM,  the 
mf)nitoring  prot(K:ols  will  be  developed  on  a  iinit- 
by-unit  basis.  .Such  monitoring  is  sufficiently 
"enhanced"  over  the  pre-1990  situation  to  satisfy 
the  statutory  requirement.  See  Compliance 
Assurance  Monitoring.  62  FR  54900.  54904.  October 
22.  1997.  Id. 

■•  "Periodic  Monitoring  (iuidance."  signed  by  Eric 
V.  Schaeffer.  Dire<;tor.  Office  of  Regulatory 
Enforcement,  and  )ohn  .S.  .Scilz,  Director.  Office  of 
Air  Quality  Planning  and  .Standards.  September  15, 
1998. 


its  current  form,  the  periodic  monitoring 
rule  authorized  sufficiency  reviews  of 
monitoring  and  testing  in  an  existing 
emissions  standard,  and  enhancement 
of  that  monitoring  or  testing  through  the 
permit,  only  when  that  standard 
"requires  no  periodic  testing,  specifies 
no  frequency,  or  requires  only  a  one- 
time test."  Id.  The  panel  did  not  address 
the  separate  "sufficiency"  requirement 
of  §  70.6(c)(1)  or  the  earlier  decision  in 
NRDC,  except  to  note  that  it  disagreed 
with  EPA's  argument  that  the  court  in 
the  earlier  decision  read  the  periodic 
monitoring  rule  in  the  same  way  as  the 
Agency.  Id.  at  1027  n.  26.  The 
Appalachian  Power  court  set  aside  the 
Periodic  Monitoring  Guidance, 
reasoning  that  the  Guidance  was  "final 
agency  action"  that  broadened  the  scope 
of  the  periodic  monitoring  rule  without 
complying  with  the  rulemaking 
procedures  required  by  42  U.S.C. 
7607(d).  Id.  at  1023.  1028. 

C.  The  EPA 's  Adjudicatory  Orders  in 
Pacificorp  and  Fort  James 

Following  the  NRDC  and 
Appalachian  Power  decisions,  EPA  was 
called  upon  to  clarify  the  scope  of  the 
title  V  monitoring  requirements  in  two 
adjudicatory  orders  responding  to 
petitions  requesting  that  the 
Administrator  object  to  title  V  permits 
under  section  505(b)(2)  of  the  Act.^  In 
the  Matter  of  Pacificorp 's  Jim  Bridger 
and  Naughton  Electric  Utility  Steam 
Generating  Plants,  Petition  No.  VIII-00- 
1  (November  16.  2000)  [Pacificorp) 
(available  on  the  Internet  at 
http://www.epa.gov/region07/programs/ 
artd/air/titleS/petitiondb/ petitions/ 
woc020.pdf):  In  the  Matter  of  Fort  fames 
Camas  Mill.  Petition  No.  X-1999-1 
(Dec.  22,  2000)  [Fort  fames)  (available 
on  the  Internet  at:  http://www.epa.gov/ 
region07/programs/artd/air/title5/ 
petitiondb/ petitions/ 
fortjamesdecisionl999.pdf].  Notice  of 
these  decisions  was  published  in  the 
Federal  Register.  See  66  FR  85,  January 
2.  2001  [Pacificorp);  66  FR  13529, 
March  6,  2001  [Fort  fames). 

The  first  order.  Pacificorp.  responded 
to  a  petition  in  which  Wyoming 
Outdoor  Council  requested  that  the 
Administrator  object  to  two  title  V 
permits  issued  by  the  State  of  Wyoming. 
The  petition  alleged,  in  relevant  part, 
that  the  permits,  which  required  only  a 
quarterly  Method  9  visual  observation. 


''.Section  505l]))(2)  authorizes  any  person  to 
petition  the  Administrator  to  objot  t  to  a  title  V 
permit  within  60  days  after  the  expiration  of  EPA's 
45-day  review  period  and  dirR<:ls  the  Administrator 
to  grant  or  deny  such  petitions  and  to  issue  an 
objection  if  the  petitioner  dnmon.stralns  that  the 
permit  is  not  in  compliance  with  the  applicnbie 
requirements  of  the  Act.  42  U.S.C.  7fi61d(ti)(2|. 


were  deficient  because  they  failed  to 
assure  compliance  with  the  20  percent 
opacity  limit  in  the  Wyoming  State 
Implementation  Plan  (SIP).  The 
Administrator's  response  summarized 
the  monitoring  requirements  of  the  Act 
and  part  70,  quoting  from  sections 
114(a)(3),  504(a)  and  504(c),  and  from 
§§  70.6(a)(3)(i)(B)  and  70.6(c)(1).  Id.  The 
response  then  summarized  the  NRDC 
and  Appalachian  Power  decisions. 
Pacificorp  at  16-18.  In  particular,  the 
Administrator  observed  that  the  NRDC 
panel  had  based  its  holding  that  EPA 
had  satisfied  the  statutory  mandates  to 
require  adequate  monitoring  for  all 
permits  at  major  sources  on  the  two 
"residual  rules"  in  part  70: 
§§70.6(a)(3)(i)(B)  and  70.6(c)(1).  Id.  at 
16-17  (citing  NRDC.  194  F.3d  at  135- 
37).  She  also  observed  that  the 
Appalachian  Power  panel  had  held  that 
§  70.6(a)(3)(i)(B)  must  be  read  narrowly 
to  apply  only  when  the  underlying 
emission  standard  "requires  no  periodic 
testing,  specifies  no  frequency,  or 
requires  only  a  one-time  test." 
Pacificorp  at  18  (quoting  Appalachian 
Power.  208  F.3d  at  1028).  Finally,  she 
observed  that  the  Appalachian  Pgwer 
panel  did  not  address  70.6(c)(1),  or  the 
earlier  decision  in  NRDC  (except  to  note 
that  it  disagreed  with  EPA's  contention 
that  the  NRDC  panel  had  read 
§  70.6(a)(3)(i)(B)  in  the  same  broad 
fashion  as  had  EPA).  Pacificorp  at  18 
(citing  Appalachian  Power.  208  F.3d  at 
1028  n,  26). 

The  Administrator  then  set  forth  her 
understanding  of  the  current  monitoring 
requirements  by  harmonizing  the  NRDC 
and  Appalachian  Power  decisions. 
Specifically,  the  Administrator  stated 
that  in  light  of  those  decisions,  where  an 
applicable  requirement  requires  no 
"periodic"  testing  or  monitoring  at  all, 
"section  70.6(c)(l)'s  requirement  that 
monitoring  be  sufficient  to  assure 
compliance  will  be  satisfied"  by 
meeting  the  more  substantive 
requirements  of  §  70.6(a)(3)(i)(B). 
Where,  in  accordance  with  Appalachian 
Power,  the  latter  periodic  monitoring 
provision  does  not  apply  because  there 
is  some  "periodic"  monitoring  but  it  is 
not  sufficient  to  assure  compliance,  the 
"separate  regulatory  standard"  in 
§  70.6(c)(1)  governs  instead  and  requires 
enhancement  of  existing  monitoring  "as 
necessary  to  be  sufficient  to  assure 
compliance."  Pacificorp  a\  18-19. 

Based  on  this  understanding,  the 
Administrator  found  that  since  the 
Wyoming  SIP  called  for  quarterly 
Method  9  visual  readings,  and  this  was 
"periodic,"  then  in  accordance  with 
Appalachian  Power  "the  provisions  of 
§  70.6{a)(3)(i)(B)  do  not  apply.  "  She  then 
found  that  such  monitoring: 
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is  not  sufficient  to  "a.ssure  compliiince"  with 
the  20  |p«r(:t!i)tl  tipac.ity  limit  in  ttie 
Wyoming  SIP  within  the  meaning  of 
«,7().f.(()(l)anci  suctions  504(a)an(l  r.04((:)  r)t 
the  C;U!an  Air  Ai.t.  and  does  nut  (onstitiite 
enhanced  monitoring  within  the  meaning  of 
s«:tion  1 14(a)(;t)  of  the  A<:t. 
Id.  at  19.  The  Administrator  granted  the 
petition  in  part  and  denied  it  in  part. 
See  66  FR  85,  lanuary  2.  2001. 

The  Administrator  subsequently 
responded  to  another  citizen  petition  to 
object  alleging  numerous  monitoring 
deficiencies  in  a  permit  issued  by  the 
State  of  Washington,  the  Fort  lamea 
order.  As  in  Pacificorp.  the  petition 
raised  monitoring  issues,  and  the 
Administrator  ruled  similarly.  She 
explained  that  where  it  was  clear  that 
there  was  no  underlying  monitoring  of 
a  "periodic"  nature.  §  70.6(a){3)(i)(B) 
applied  and  decided  the  claims 
accordingly.  Where  there  was  some 
underlying  monitoring  that  could  bo 
considered  periodic,  she  applied  the 
general  sufficiency  standard  in 
§  70.6(c)(1)  and  decided  the  claims  on 
that  basis.  The  petition  was  granted  in 
part  and  denied  in  part.  See  Fort  fames 
at  5-9:  66  FR  13529.  March  6.  2001. 

11.  Revisions  to  the  Title  V  Monitoring 
Requirements 

A.  Whv  Is  EPA  Revising  §§  70.6lcl(J  I 
(ind7i.6lc)lll? 

This  interim  final  rule  responds  to 
as.sertions  by  some  industry 
representatives  that  the  NRDC  and 
Appalachian  Power  court  decisions 
have  created  uncertainty  and  confusion 
on  the  part  of  some  source  owners  and 
operators,  permitting  authorities  and 
citizens  as  to  the  scope  of  the  title  V 
monitoring  requirements.  The  P.PA  also 
is  undertaking  this  interim  final  rule 
and  the  related  actions  described  below 
consistent  with  the  defense  of  pending 
litigation.  Utilitv  Air  Regulatory  Group 
V.  EPA,  No.  01-1204  (DC  Cir.)  U'ARG)" 
While  EPA  has  harmonized  the  NRDC 
and  Appalachian  Power  decisions  to 
clarify  the  title  V  monitoring 
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'■Thf  F.PAs  intfrprHfaliiiii  cf  (iti  70  r,(i  )( 1)  .iinl 
71.Mi  )(l)iis  thcv  I  iim-nllv  wrillfn  hiis  iM^fii 
( tialliMiKtHl  HI  litiKatinn  pi-iidiiiH  tii'lori-  tlm  IJ.C 
Cin.iiil   S(M!<ifi(,allv.lhi!  I  tilitv  Air  Krunl^ilory 
(;n>iip  (I  :AK(;)  has  soiiuhl  iiiilii  i.il  ri^vi.'w  nl  thi' 
iiltirrpn'talioii  sr\  duI  l)V  Kl'A  in  tin'  f'irt  Innits 
iirclpf  Hnii  rtwlated  in  an   ■liislnictinn  Maiiii.il" 
lamiarv  2(H)1  thai  was  postwl  oti  Kt'A  s  wi^b  siti!  to 
assist  Ihiise  ciinipletinH  piTniil  applii  .iliiin  forms 
under  lliii  pari  71  fiidirral  i>poralin«  pmiiil  pniKrain 
I'lirsuanl  tn  s.M.li  >n  3()7(li)(l )  nl  thf  .\t\.A2  I    Si'. 
7W)7(b)(ll.  I 'ARC.  also  has  sminht  rrvirw  i)t  t\w 
final  part  70  and  part  71  rnnulalions  hv  .dli'xinH 
■■grounds  arising  after'   the  limt!  allownd  lor  siw-kiiiK 
jiidicial  ri!vi«w.  In  its  brifjt  diifHndiuK  lis  i  iirrtml 
inlHrprelatifin.  EPA  Infortnud  the  i  oiirt  of  its 
inlunlion  to  issur  this  intorim  finHl  riilt-  anil  Ihi' 
companion  proposed  ruin  des(:rib«d  below.  .Set' 
lAHC, 


requirements  in  the  Pacificorp  and  Fort 
lames  orders,  some  industry 
representatives  and  others  have 
maintained  that  EPA's  understanding  as 
stated  in  the  orders  is  based  on  an 
overbroad  reading  of  §§  70.6(c)(1)  and 
71.6(c)(1).  Under  EPA's  current  title  V 
regulations,  these  parties  have  asserted. 
J»§  70.6(c)(1)  and  71.6(c)(1)  cannot  be 
read  to  require  "sufficient"  monitoring 
where  70.6{a)(3){i)(B)  or  §  71.6(a)(3)(i)(B) 
does  not  apply  (e.g.,  where  the  permit 
already  contains  some  monitoring  that 
c:an  be  considered  "periodic"  but  that  is 
not  sufficient  to  assure  compliance  with 
the  permit's  terms  and  conditions) 
because  §§  70.6(c)(1)  and  71.6(c)(1)  as 
currently  written  expressly  provide  that 
monitoring  sufficient  to  assure 
compliance  be  "(clonsistent  with 
170.6(a)(3)  or  §  71.6(a)(3)l."  In  short, 
these  parties  interpret  this  prefatory 
language  to  mean  that  §§  70.6(c)(1)  and 
71.6(c)(1)  must  have  the  same  limited 
meaning  as  §§  70.6(a)(3)  and  71.6(a)(3). 
respectively,  because  "consistent  with 
(§  70.6(a)(3)  or  §  71.6(a)(3)l"  means 
'identical  to  the  scope  and  content  of 
|§  70.6(a)(3)  or  §  71.6(a)(3)]."  Undef  this 
view.  §§  70.6(a)(3)  and  71.6(a)(3)  require 
that  inadequate  but  "periodic" 
monitoring  must  be  accepted  without 
enhancement. 

The  EPA  disagrees  with  these 
assertions  that  the  prefatory  "consistent 
with"  language  limits  the  scope  of 
Jjti  70.6(c)(1)  and  71.6(c)(1).  Indeed, 
interpreting  "consistent  with"  to  mean 
"identical  to"  as  some  parties  have 
suggested  would  render  the  second 
clause  of  «j§  70.6(c)(1)  and  71.6(c)(1). 
which  requires  monitoring  "sufficient  to 
assure  compliance."  superfluous,  and 
would  imply  that  the  NflDC  court's 
discussion  of  §  70.6(c)(1)  was 
redundant.  By  contrast,  EPA  has 
reasonably  interpreted  "consistent 
with"  to  mean  "compatible  with 
|§  70.6(a)(3)  or  §  71.6(a)(3)|."  Under 
EPA's  interpretation.  §§  70.6(c)(1)  and 
71.6(c)(1)  are  .separate  sources  of 
regulatory  authority  from  §§  70.6(a)(3) 
and  71.6(a)(3).  and  §§  70.6(c)(1)  and 
71.6(c)(1)  independently  require  that  all 
monitoring  in  title  V  permits  be 
sufficient  to  assure  compliance  with  the 
permits'  terms  and  conditions.  As  EPA 
explained  in  the  Pacificorp  and  Fort 
lames  orders.  EPA  believes  that  the 
"consistent  with"  language  means  that 
the  broadly  applicable,  but  bare 
sufficiency  provisions  at  §  70.6(c)(1)  Ipr 
§  71.6(c)(l)l  will  be  satisfied  by 
compliance  with  the  substantive 
monitoring  requirements  of 
S  70.6(a)(3)(i)(B)  [or  §  71.6(a)(3){i)(B)l 
where  the  latter  periodic  monitoring 
provision  applies.  In  other  words,  where 


§  70.6(a)(3)(i)(B)  (or  §  71.6(a)(3)(i){B)] 
applies,  its  more  specific  requirements 
(e.g.,  reliable  data  from  the  relevant  time 
period  that  are  representative  of  the 
source's  compliance)  are  deemed 
sufficient  to  assure  compliance,  and 
where  §  70.6(a)(3)(i)(B)  [or 
§  71.6(a)(3)(i)(B)l  does  not  apply,  the 
general  sufficiency  requirement  at 
§  70.6(c)(1)  (or  §  71.6(c)(l)l  comes  into 
play.  See  Pacificorp  at  18-19;  Fort 
lames  at  9. 

The  EPA's  interpretation  of  the 
prefatory  "consistent  with"  language  in 
§§  70.6(c)(1)  and  71.6(c)(1)  is  a 
reasonable  one  and  is  indeed  the  better 
interpretation,  because  it  gives  meaning 
to  the  second  clause  of  §§  70.6(c)(1)  and 
71.6(c)(1),  advances  the  statutory 
monitoring  requirements,  and 
harmonizes  the  NRDC  and  Appalachian 
Power  decisions  with  each  other. 
Nonetheless,  EPA  recognizes  that 
further  clarification  through  rulemaking 
would  be  useful.  In  addition,  EPA  has 
received  numerous  requests  from 
permitting  authorities  and  citizens 
requesting  clarification  of  the  title  V 
monitoring  requirements,  including  a 
letter  from  eighty-one  environmental 
and  public  health  organizations  asking 
EPA  to  revise  the  part  70  regulations  to 
address  monitoring  in  light  of  the 
court's  decision  in  Appalachian  Power. 

B.  What  Interim  Final  Revisions  Are 
Being  Made? 
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By  promulgating  this  interim  final 
rule,  EPA  is  suspending,  for  sixty  days, 
the  underscored  prefatory  language  to 
§§  70.6(c)(1)  and  71.6(c)(1)  providing 
that  all  title  V  permits  contain, 
"(cjonsistent  with  paragraph  (a)(3l  of 
this  section,  compliance  certification, 
testing,  monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit."  The 
suspension  of  the  prefatory  language 
will  expressly  uncouple  the  sufficiency 
monitoring  provisions,  §§  70.6(c)(1)  and 
71.6(c)(1),  from  the  periodic  monitoring 
provisions,  §§  70.6(a)(3){i)(B)  and 
71.6(a)(3)(i)(B),  and  make  more  clear  the 
regulatory  distinction  between  the  two 
sets  of  provisions.  Specifically,  the 
suspension  will  clarify  the  respective 
scopes  of  the  periodic  monitoring  and 
sufficiency  monitoring  provisions, 
eliminating  any  possible  confusion 
under  the  current  regulations  as  to  when 
a  title  V  permit  must  contain  monitoring 
sufficient  to  assure  compliance.  The 
EPA  notes  that  despite  this  suspension. 
EPA  is  retaining  its  interpretation,  set 
forth  in  the  Pacificorp  and  Fort  fames 
orders,  that  where  §  70.6(a)(3)(i)(B)  or 
§  71.6(a)(3){i)(B)  applies,  it  satisfies  the 


general  sufficiency  requirement  of 
§  70.6(c)(1)  or  §  71.6(c)(1). 

The  suspension  of  the  prefatory 
language  codifies  the  understanding  set 
forth  in  the  Pacificorp  and  Fort  James 
orders,  where  the  Administrator 
characterized  §  70.6(c)(1)  as  a  "separate 
regulatory  standard"  from 
§  70.6(a)(3)(i)(B).  The  suspension  is  also 
consistent  with  the  court's  holding  in 
NRDC  that  §§  70.6(a){3){i)(B)  and 
70.6(c)(1)  together  ensure  that  a  major 
source  must  undertake  "monitoring 
*   *  *  sufficient  to  assure  compliance" 
where  the  CAM  rule  or  other  more 
specific  rules  governing  major  sources 
do  not  require  such  monitoring.  194 
F.3d  at  136.  Finally,  the  suspension  is 
consistent  with  the  court's  decision  in 
Appalachian  Power,  which,  as  noted 
above,  did  not  construe  §  70.6(c)(1).  See 
208  F.3d  at  1027  n.26. 

Under  this  interim  final  rule,  the 
periodic  monitoring  and  sufficiency 
monitoring  provisions  will  work 
together  as  follows.  Where  an  applicable 
requirement  does  not  require  any 
periodic  testing  or  monitoring,  permit 
conditions  are  required  to  establish 
"periodic  monitoring  sufficient  to  yield 
reliable  data  from  the  relevant  time 
period  that  are  representative  of  the 
source's  compliance  with  the  permit." 
Sections  70.6(a)(3](i)(B)  and 
71.6(a)(3){i){B).  In  contrast,  where  the 
applicable  requirement  already  requires 
"periodic"  testing  or  monitoring  but 
that  monitoring  is  not  sufficient  to 
assure  compliance,  the  separate 
regulatory  standard  at  §  70.6(c)(1)  or 
§  71.6(c)(1)  applies  instead  to  require 
monitoring  "sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit."  Furthermore, 
where  §  70.6(a)(3)(i){B)  or 
§  71.6(a)(3)(i)(B)  applies,  it  satisfies  the 
general  sufficiency  requirement  of 
§  70.6(c)(1)  or  §  71.6(c)(1). 

C  How  Does  This  Interim  Final  Rule 
Affect  the  Scope  of  the  Current  Title  V 
Monitoring  Requirements? 

This  interim  final  rule  does  not  affect 
the  scope  of  the  title  V  monitoring 
requirements  as  previously  construed  by 
the  D.C.  Circuit  in  NRDC  and 
Appalachian  Power,  or  as  set  forth  in 
EPA's  Pacificorp  and  Fort  fames  orders. 
Rather,  the  purpose  of  this  interim  final 
rule  is  simply  to  clarify  that  under 
§§  70.6(c)(1)  and  71.6(c)(1).  all  title  V 
permits  must  include  monitoring 
sufficient  to  assure  compliance  with  the 
permits'  terms  and  conditions,  as 
required  by  Act  sections  504(a),  504(b), 
504(c),  and  114(a)(3).  As  stated  above, 
the  purpose  is  to  eliminate  any  possible 
confusion  about  the  scope  of  the 
sufficiency  monitoring  provisions  at 


§§  70.6(c)(1)  and  71.6(c)(1)  that  may 
arise  due  to  their  prefatory  references  to 
the  periodic  monitoring  provisions  at 
§§70.6(a)(3)(i)(B)  and  71.6(a)(3)(i)(B). 

III.  Related  Actions 

The  EPA  intends  to  conduct  two 
additional  rulemakings  related  to  this 
interim  final  rule.  First,  elsewhere  in 
today's  Federal  Register.  EPA  is 
proposing  to  revise  §§  70.6(c)(1)  and 
71.6(c)(1)  to  make  the  same  changes  as 
this  interim  final  rule  through  an 
expedited  notice-and-comment 
rulemaking  process.  The  EPA  is 
soliciting  comments  on  that  proposal. 
The  EPA  intends  that  the  proposed 
changes  would  be  promulgated  as  a 
final  rule  and  would  become  effective 
when  this  interim  final  rule  sunsets.  In 
addition,  EPA  intends  to  initiate  a 
second  notice-and-comment  rulemaking 
process  to  consider  more 
comprehensively  means  of  meeting  the 
statutory  monitoring  requirements. 

IV.  Interim  Final  Rule 

A.  Need  for  an  Interim  Final  Rule 

The  EPA  is  using  the  good  cause 
exception  under  the  Adxninistrative 
Procedure  Act  (APA)  to  take  the  actions 
set  forth  in  this  interim  final  rule 
without  prior  notice  and  comment.  See 
5  U.S.C.  553(b)(3)(B).  Section  553(b)  of 
the  APA  generally  requires  that  any  rule 
to  which  it  applies  be  issued  only  after 
the  public  has  received  notice  of,  and 
had  an  opportunity  to  comment  on,  the 
proposed  rule.  However,  section 
553(b)(3)(B)  exempts  from  those 
requirements  any  rule  for  which  the 
issuing  agency  for  good  cause  finds  that 
providing  prior  notice-and-comment 
would  be  impracticable,  unnecessary,  or 
contrary  to  the  public  interest.  Thus, 
any  rule  for  which  EPA  makes  such  a 
finding  is  exempt  from  the  notice-and- 
comment  requirements  of  section 
553(b). 

The  EPA  believes  that  the 
circumstances  here  provide  good  cause 
to  take  the  actions  set  forth  in  this 
interim  final  rule  without  prior  notice 
and  comment,  because  providing  prior 
notice  and  comment  would  be 
unnecessary  and  contrary  to  the  public 
interest.  In  light  of  the  short  time  period 
that  this  interim  final  rule  will  be  in 
effect  and  the  parallel,  expedited  notice- 
and-comment  rulemaking  to  consider 
promulgating  the  same  changes  to 
§§  70.6(c)(1)  and  71.6(c)(1)  as  a  final 
rule  to  provide  clarification  beyond  the 
near  term,  EPA  believes  that  soliciting 
public  comment  on  this  interim  final 
rule  is  uimecessary.  The  public  will 
have  an  opportunity  to  comment  on  the 
proposal  for  the  parallel  rulemaking. 


published  elsewhere  in  today's  issue  of 
the  Federal  Register.  Furthermore.  EPA 
believes  that  soliciting  public  comment 
on  this  interim  final  rule  would  be 
contrary  to  the  public  interest  because  it 
is  in  the  public  interest  to  eliminate  any 
possible  confusion  surrounding  the 
scope  of  the  sufficiency  monitoring 
provisions.  §<»  70.6(c)(1)  and  71.6(c)(1), 
as  soon  as  possible  given  the  importance 
of  monitoring  to  carrying  out  title  V's 
mandates  that  all  title  V  permits  assure 
compliance  with  all  applicable 
requirements  under  the  Act. 

The  EPA  is  also  using  the  APA's  good 
cause  exception  to  make  this  interim 
final  rule  immediately  effective.  See  5 
U.S.C.  553(d)(3).  Section  553(d)  of  the 
APA  generally  provides  that  rules  may 
not  take  effect  earlier  than  30  days  after 
they  are  published  in  the  Federal 
Register.  However,  section  553(d)(3) 
provides  that  if  the  issuing  agency  has 
made  a  finding  of  good  cause  and 
published  its  reasoning  with  the  rule, 
the  rule  may  take  effect  earlier.  The  EPA 
has  determined  that  good  cause  exists  to 
revise  §§  70.6(c)(l )  and  71 .6(c)(1)  in  this 
interim  final  rule  without  prior  notice- 
and-comment,  because  prior  notice-and- 
comment  would  be  unnecessary  and 
contrary  to  the  public  interest  for  the 
reasons  stated  above.  Based  on  this 
determination,  EPA  is  making  this 
interim  final  rule  immediately  effective. 

B.  Scope  of  This  Interim  Final  Rule 

This  interim  final  rule  is  limited  to 
the  removal  of  the  prefatory  phra.se 
"Iclonsistent  with  paragraph  (a)(3)  of 
this  section"  from  §§  70.6(c)(1)  and 
71.6(c)(1)  in  order  to  clarify  the  scope  of 
these  provisions.  This  interim  final  rule 
does  not  address  any  other  issues 
related  to  title  V  monitoring,  such  as  the 
type  of  monitoring  required  under  the 
periodic  monitoring  provisions. 
§§  70.6(a)(3)(i)(B)  and  71 .6(a)(3)(i)(B).  or 
under  the  sufficiency  monitoring 
provisions.  §§  70.6(c)(1)  and  71.6(c)(1). 
As  indicated  above.  EPA  is  proposing 
elsewhere  in  today's  Federal  Register  to 
revise  §§  70.6(c)(1)  and  71.6(c)(1)  to 
make  the  same  changes  as  this  interim 
final  rule  through  an  expedited  notice- 
and-comment  rulemaking  process.  The 
EPA  is  soliciting  public  comment  on 
that  proposal.  The  EPA  expects  to 
consider  comments  on  other  issues 
relating  to  title  V  monitoring  during  the 
comprehensive  rulemaking  that  is  al.so 
planned  and  described  above. 

V.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993).  we  must 
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determine  whether  a  regulatory  action  is 
•significanf  and  therefore  subject  to 
Office  of  Management  and  Budget 
fOMB)  review  and  the  requirements  ot 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may. 

1  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more, 
adversely  affecting  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities;  . 

2  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  acency; 

3  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

4  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
Presidents  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  Executive  Order  12866.  it  has 
been  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action"  and 
is  therefore  subject  to  OMB  review. 
Today's  proposed  rule  raises  important 
legal  and  policy  issues  associated  with 
the  court's  decisions  in  Appalachian 
Power  and  NRDC  and  EPAs 
adjudicatory  orders  in  Pacificorp  and 
Fort  fames.  Therefore,  this  action  is  a 
"significant  regulatory  action." 
B.  Unfunded  Mandates  Reform  Act 
Title  H  of  the  Unfunded  Mandates 
Reform  Act  (UMRA).  Public  Uw  104-4. 
establishes  requirements  for  Federal 
agencies  to  assess  the  effects  of  their 
regulatory  actions  on  State,  local,  and 
tribal  governments  and  the  private 
sector.  Under  section  202  of  the  UMRA. 
2  U  S.C.  1532.  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
•   *   •  in  any  one  year."  A  "Federal 
mandate"  is  defined  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate  " 
12  U.S.C.  658(6)1.  A  "Federal 
intergovernmental  mandate,"  in  turn,  is 
defined  to  include  a  regulation  that 
"would  impose  an  enforc:eable  duty 
upon  Slate,  local,  or  tribal 
governments,"  (2  U.S.C.  658(5)(A){i)l. 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance."  [2  U.S.C.  658(5)(A)(i)(i)|.  A 
"Federal  private  sector  mandate 
includes  a  regulation  that  "would 


impose  an  enforceable  duty  upon  the 
private  sector,"  with  certain  exceptions 
12  U.S.C.  658(7){A)|. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 
reasonable  number  of  regulatory 
alternatives  and  adopt  the  least-costly, 
most  cost-effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  where  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments.  EPA  must  have  developed 
Snder  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  comphance  with 
the  regulatory  requirements. 

The  EPA  has  determined  under  the 
regulatory  provisions  of  title  11  of  the 
UMRA  that  this  interim  final  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
governments  in  the  aggregate,  or  to  the 
private  sector.  Todays  interim  final  rule 
imposes  no  new  requirements  but  rather 
clarifies  existing  requirements.  Because 
we  have  made  a  "good  cause"  finding 
that  this  action  is  not  subject  to  notice- 
and-comment  requirements  under  the 
Administrative  Procedure  Act  (APA)  or 
any  other  statute  [see  section  IV.A. 
("Need  for  an  Interim  Final  Rule")  of 
this  preamble),  and  because  it  is  merely 
intended  to  clarify  existing 
requirements,  it  is  not  subject  to 
sections  202  and  205  of  the  UMRA. 

In  addition,  EPA  has  determined  that 
this  interim  final  contains  no  regulatory 
requirements  that  might  significantly  or 
uniquely  affect  small  governments 
because  it  imposes  no  new  requirements 
and  imposes  no  additional  obligations 
beyond  those  of  existing  regulations. 
Therefore,  today's  interim  final  rule  is 
not  subject  to  the  requirements  of 
section  203  of  the  UMRA. 


C.  Executive  Order  13132:  Federalism 


Executive  Order  13132.  entitled 
•Federalism"  (64  FR  43255.  August  10. 
1999).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaninghil  and  timely  input  by  State 
and  local  officials  in  the  development  ot 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulaUons  that  have  "substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government." 

This  interim  final  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  Today's  rule 
will  not  impose  any  new  requirements 
but  rather  will  clarify  existing 
requirements.  Accordingly,  it  will  not 
alter  the  overall  relationship  or 
distribution  of  powers  between 
governments  for  the  part  70  an^  part  71 
operating  permits  programs.  Thus. 
Executive  Order  13132  does  not  apply 
to  this  interim  final  rule. 
D  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tnbal 
Governments 

Executive  Order  13175.  "Consultation 
and  Coordination  with  Indian  Tnbal 
Governments  (65  FR  67249.  November 
6.  2000).  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaninghil  and  timely  input  by  tnbal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tnbal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes." 

This  interim  final  rule  does  not  have 
tribal  implications  because  it  will  not 
have  a  substantial  direct  effect  on  one  or 
more  Indian  tribes,  on  the  relationship 
between  the  Federal  government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  government  and  Indian  tnbes. 
as  specified  in  Executive  Order  13175. 
Today's  action  does  not  significantly  or 
uniquely  affect  the  communiUes  of 
Indian  tribal  governments.  As  discussed 
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above,  today's  action  imposes  no  new 
requirements  that  would  impose 
compliance  burdens  beyond  those  that 
would  already  apply.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  this  rule. 

E.jfiegulatory  Flexibility  Act  (RFA).  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA),  5  U.S.C.  601  et  seq. 

Today's  interim  final  rule  is  not 
subject  to  the  RFA,  which  generally 
requires  an  agency  to  prepare  a 
regulatory  flexibility  analysis  of  any  rule 
that  will  have  "a  significant  economic 
impact  on  a  substantial  number  of  small 
entities."  The  RFA  applies  only  to  rules 
subject  to  notice  and  comment 
rulemaking  requirements  under  the 
APA  or  any  other  statute.  This  rule  is 
not  subject  to  notice  and  comment 
requirements  under  the  APA  or  any 
other  statute  because  EPA  is  using  the 
good  cause  exception  under  section 
553(b)(3)(B)  of  the  APA  to  take  the 
actions  set  forth  in  this  interim  final 
rule  without  prior  notice  and  comment. 
See  section  IV.A..  ("Need  for  an  Interim 
Final  Rule")  of  this  preamble  for  more 
information  on  the  good  cause 
exemption  cited  for  this  interim  final 
rule. 

Although  this  interim  final  rule  is  not 
subject  to  the  RFA.  EPA  has  nonetheless 
has  assessed  the  potential  of  this  rule  to 
adversely  impact  small  entities  subject 
to  the  rule  and  concluded  that  it  will 
have  no  adverse  impact  on  small 
entities  because  it  adds  no  new 
requirements,  and  merely  clarifies 
existing  requirements. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045.  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks  "  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that 
the  EPA  determines  is  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2) concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  planned  regulation  is 
preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risk,  such  that  the 
analysis  required  under  section  5-501  of 


the  Order  has  the  potential  to  influence 
the  regulation.  This  interim  final  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  not  "economically 
significant"  under  Executive  Order 
12866  and  it  does  not  establish  an 
environmental  standard  intended  to 
mitigate  health  and  safely  risks. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  {e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  voluntary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB.  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

The  NTTAA  does  not  apply  to  this 
interim  final  rule  because  it  does  not 
involve  technical  standards.  Therefore. 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

H.  Paperwork  Reduction  Act 

This  interim  final  rule  does  not 
impose  any  new  information  collection 
requirements  beyond  those  already 
required  under  existing  part  70  and  part 
71  rules.  Therefore,  revision  to  the 
existing  information  collection  request 
documents  for  these  rules  is  not 
required.  The  information  collection 
requirements  for  parts  70  and  71  were 
previously  approved  by  OMB  under  the 
requirements  of  the  Paperwork 
Reduction  Act.  44  U.S.C.  3501  et  seq. 
The  existing  ICR  for  part  70  is  assigned 
ICR  number  1587.05  and  OMB  number 
2060-0243:  for  part  71.  the  ICR  number 
is  1 713.04  and  the  OMB  number  is 
2060-0336.  A  copy  of  these  ICRs  may  be 
obtained  by  nvail  to:  Director.  Collection 
Strategies  Division  (2822).  Office  of 
Environmental  Information.  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.  epa  .gov/icr. 

I.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 

This  interim  final  rule  is  not  a 
"significant  energy  action."  as  defined 
in  to  Executive  Order  13211.  "Actions 
r^oncerning  Regulations  That 


Significantly  Affect  Energv  Supply. 
Distribution,  or  Use"  (66  FR  28355.  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
As  noted  narlier,  this  action  would 
simply  clarify  existing  requirements  and 
would  not  impo.se  any  new 
requirements,  and  thus  would  not  affect 
the  supply  distribution,  or  ust^  of 
energy. 

/.  ludicial  Review 

Section  3Q7(b)(l)  of  the  Act  indicates 
which  Federal  Courts  of  Appeals  have 
venue  for  petitions  for  review  of  final 
actions  by  EPA.  This  section  provides, 
in  part,  that  petitions  for  review  must  be 
filed  in  the  D.  C.  Circuit:  (i)  When  the 
agency  action  consists  of  "national 
applicable  regulations  promulgated,  or 
final  actions  taken,  by  the 
Administrator."  or  (ii)  when  such  action 
is  locally  or  regionally  applicable,  if 
"such  action  is  based  on  a 
determination  of  nationwide  scope  or 
effect  and  if  in  taking  such  action  the 
Administrator  finds  and  publishes  that 
such  action  is  based  on  such  a 
determination." 

This  interim  final  rule  is  of 
nationwide  scope  and  effect  for 
purposes  of  section  307(b)(1)  because  it 
revises  EPA's  part  70  and  71  operating 
permits  programs.  Thus,  any  petiticms 
for  review  of  this  interim  final  rule  must 
be  filed  in  the  D.  C.  Circuit  within  60 
days  from  September  17.  2002. 

A.'.  Congressional  Review  Act 

The  Congressional  Review  Act  (CRA). 
5  U.S.C.  801  et  seq..  as  added  by  the 
Small  Business  Regulatory  Enforcement 
Fairness  Aci  of  1996.  generally  provides 
that  before  a  rule  may  take  effect,  the 
agency  promulgating  the  rule  must 
submit  a  rule  report,  which  includes  a 
copy  of  the  rule,  to  each  House  of  the 
Congress  and  to  the  (;()mptroller  (k>neral 
of  the  United  States. 

Section  808  of  the  CRA  allows  the 
issuing  agency  to  make  a  rule  effective 
.sooner  than  otherwi.se  provided  by  the 
CRA  if  the  agency  makes  a  good  cause 
finding  that  notice  and  public  procedure 
is  impracticable.  unneces.sar\'.  or 
contrary  to  the  public  interest.  This 
determination  mu.st  be  supported  by  a 
brief  statement.  5  U.S.C.  808(2).  As 
stated  previously,  EPA  has  made  such  a 
good  cau.se  finding,  including  the 
reasons  therefor,  and  establishml  an 
effective  date  of  .September  17.  2002. 
See  section  IV.A.  ("Njwd  for  an  interim 
Final  Rule')  of  this  preamble.  The  EPA 
will  submit  a  report  containing  this  rule 
and  other  required  information  to  the 
United  States  Senate,  the  United  States 
House  of  Representatives,  and  the 
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CompU-oller  General  of  the  United 
States  prior  to  publication  of  the  rule  in 
the  Federal  Register.  This  interim  final 
rule  is  not  a  -major  rule"  as  defined  by 
5  U.S.C.  804(2). 
List  of  Subjects 

40  CFR  Part  70 

Environmental  protection. 
Administrative  practice  and  procedure. 
Air  pollution  conU-ol,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  71 

Administrative  practice  and 
procedure,  Air  pollution  control. 
Intergovernmental  relations.  Reportmg 
and  recordkeeping  requirements. 

Dated:  September  4.  2002. 
Christine  Todd  Whitman, 
AdministTatoT. 

For  the  reasons  set  out  in  the 
preamble,  chapter  1  of  title  40  of  the 
Code  of  Federal  Regulations  is  amended 
as  follows: 

PART  70— lAmended] 

1.  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  ef  seq. 

2.  In  §  70.6(c)(1)  the  phrase 
"Consistent  wnth  paragraph  (a)(3)  of  this 
section."  is  suspended. 

PART71— [Amendedl 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401.  et  seq 

2.  In  §  71.6(c)(1)  the  phrase 
"Consistent  with  paragraph  (a)(3)  of  this 
section,"  is  suspended. 
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Resources  Defense  Council  (NRDC)  filed 
objections  with  EPA  regarding  final 
rules  establishing  certain  tolerances 
under  section  408  of  the  Federal  Food, 
Drug,  and  Cosmetic  Act  (FFDCA),  21 
U.S.C.  346a,  for  specific  pesticide/crop 
usage.  NRDC's  objections  concern  a 
number  of  issues  under  section  408  of 
the  FFDCA  including  the  additional  lOx 
safety  factor  for  the  protection  of  infants 
and  children  and  aggregate  exposure  to 
pesticide  chemical  residues.  Due  to 
difficulties  in  posting  electronic  copies 
of  the  NRDC  objections  onto  EPA's  web 
page.  EPA  is  extending  the  comment 
period  from  September  17.  2002  to 
October  16.  2002  to  allow  adequate  time 
for  public  comment. 
DATES:  Comments,  identified  by  the 
docket  ID  number  OPP-2002-0057. 
must  be  received  on  or  before  October 
16.  2002. 

ADDRESSES:  Comments  may  be 
submitted  electromcally.  by  mail,  or 
through  hand  delivery/courier.  Follow 
the  detailed  instructions  as  provided  in 
Unit  I.  of  the  SUPPt-EMEMTARY 
INFORMATION.  To  ensure  proper  receipt 
by  EPA.  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
2002-0057  in  the  subject  line  on  the 
first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Peter  Caulkins.  Registration  Division. 
(MC7505C).  Office  of  Pesticide 
Programs,  Environmental  Protection 
Agency,  1200  Pennsylvania  Ave.,  NW., 
Washington.  DC  20460-0001;  telephone 
number:  (703)  305-6550;  fax  number: 
(703)  305-6920;  e-mail  address: 
caulkins.peteieepa.gov. 

SUPPt^MENTARY  INFORMATION: 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  180 

[OPP-2002-0057;  FRL-727^-3] 

Obiections  to  Tolerances  Established 

for  Certain  Pesticide  Chemicals; 

Additional  Extension  of  Comment 

Period 

agency:  Environmental  Protection 

Agency  (EPA). 

action:  Availability  of  final  rule 

objections;  additional  extension  of 

comment  period.  

SUMMARY:  On  February  25,  2002.  March 
19.  1002.  and  May  7.  2002.  the  National 


I.  General  Information 

A.  Does  This  Action  Apply  to  Me? 

You  may  be  potentially  affected  by 
this  action  if  you  an  agricultural 
producer,  food  manufacturer,  or 
pesticide  manufacturer.  Potentially 
affected  entities  may  include,  but  are 
not  limited  to: 


Example  of 

potentially  affected 

entities 

Crop  production 
Animal  production 
Food  manufacturing 
Pesticide  manufac- 
turing 


This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  enUties  likely  to  be 
affected  by  this  action.  Other  types  of 


entities  not  listed  in  this  unit  could  also 
be  affected.  The  North  American 
Industrial  Classification  System 
(NAICS)  codes  have  been  provided  to 
assist  you  and  others  in  determining 
whether  this  action  might  apply  to 
certain  entities.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  person  listed  under  FOR  FURTHER 
INFORMATION  CONTACT. 

B.  How  Can- 1  Get  Copies  of  This 
Document  and  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  identification  (ID)  number 
OPP-2002-0057.  The  official  public 
docket  consists  of  the  documents 
specifically  referenced  in  this  action, 
any  public  comments  received,  and 
other  information  related  to  this  action. 
Althou^  a  part  of  the  official  docket, 
the  public  docket  does  not  include 
Confidential  Business  Information  (CBI) 
or  other  information  whose  disclosure  is 
restricted  by  statute.  The  official  public 
docket  is  the  collection  of  materials  that 
is  available  for  public  viewing  at  the 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Rm.  119, 
Crystal  MaU  #2. 1921  Jefferson  Davis 
Hwy..  /Vrlington,  VA.  This  docket 
facility  is  open  from  8:30  a.m.  to  4  p.m.. 
Monday  through  Friday,  excluding  legal 
holidays.  The  docket  telephone  number 
is  (703)  305-5805. 

2.  Electronic  access.  You  may  access 
this  Federal  RegMtw  document 
electronically  through  the  EPA  Internet 
under  the  Federal  Register  lisUngs  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  180  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfrhtml_00/TiUe_40/40cfrpart 
180_oe.html.  a  beta  site  currenUy  under 
development. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments, 
access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  Once  in 
the  system,  select  search,  then  key  in 
the  appropriate  docket  ID  number. 


C.  How  and  To  Whom  Do  I  Submit 
Comments? 

You  may  submit  your  comments 
through  the  mail,  in  person,  or 
electronically.  To  ensure  proper  receipt 
by  EPA.  it  is  imperative  that  you 
identify  docket  control  number  OPP- 
2002-0057  in  the  subject  line  of  the  first 
page  of  your  response.  If  you  have 
questions,  consult  the  person  listed 
under  FOR  FURTHER  INFORMATION 
CONTACT. 

1.  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB).  Information 
Resources  and  Services  Division 
(7502C),  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency,  Ariel  Rios  Bldg..  1200 
Pennsylvania  Ave.,  NW.,  Washington, 
DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB), 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Highway, 
Arlington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6,  Suite  8,  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  control 
number  OPP-2002-0057.  Electronic 
comments  may  also  be  filed  online  at 
many  Federal  Depository  Libraries. 

D.  How  Should  I  Handle  CBI  That  I 
Want  To  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  officii  record. 


Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  final  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this  final 
rule  extension. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  control 
number  assigned  to  this  action  in  the 
subject  line  on  the  first  page  of  your 
response.  You  may  also  provide  the 
name.  date,  and  Federal  Register 
citation. 

n.  What  Action  Is  EPA  Taking? 

On  February  25,  2002,  March  19. 
2002,  and  May  7,  2002,  the  Natural 
Resources  Defense  Council  (NRDC)  filed 
objections  with  EPA  regarding  final 
rules  establishing  certain  tolerances 
under  section  408  of  the  Federal  Food. 
Drug,  and  Cosmetic  Act  (FFDCA).  21 
U.S.C.  346a,  for  the  following  eight 
pesticides: 

1.  Imidacloprid; 

2.  Mepiquat; 

3.  Bifenazate; 

4.  Zeta-cypermethrin 

5.  Diflubenzuron; 

6.  Halosulfuron  methyl; 

7.  Pymetrozine;  and 

8.  2,4-D. 

NRDC's  objections  concern  a  number 
of  issues  under  section  408  of  the 
FFDCA  including  the  additional  lOx 
safety  factor  for  the  protection  of  infants 
and  children  and  aggregate  exposure  to 
pesticide  chemical  residues.  On  June  19, 
2002  (67  FR  41628)  (FRL-7167-7),  the 
Agency  announced  the  availability  of. 
and  sought  public  comment  on  these 
objections.  EPA  has  received  requests  to 
extend  the  comment  period.  In  the 
Federal  Register  of  August  16.  2002  (67 
FR  53505)  (FRI^7193-6),  EPA  extended 


the  comment  period  until  September  1 7, 
2002.  The  objections  are  available  on 
EPA's  Web  site  at  http:/ /wv^-w.epa. gov/ 
opprdOOl/nrdc  objections/ . 

Due  to  difficulty  in  posting  NRDC's 
tolerance  objections  onto  the  EPA  web 
page.  EPA  is  extending  the  comment 
period  on  the  NRDC  objections  to 
October  16.  2002. 

List  of  Subfects  in  40  CFR  Part  180 

Environmental  protection. 
Administrative  practice  and  procedure. 
Agricultural  commodities.  Pesticides 
and  pests,  Tolerances. 

Authority:  21  U.S.C.  346(a). 

Dated:  September  12.  2002. 
James  Jones, 

Acting  Director.  Office  of  Pesticide  Programs 
|KR  Dor.  02-23595  Kiied  »-12-02;  1:46  pmj 
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DEPARTMENT  OF  TRANSPORTATION 
Coast  Guard 

46  CFR  Parts  28, 109, 122. 131, 169, 
185,  and  199 

[USCG-2001-111181 

RIN2115-AG28 

Llferaft  Servicing  Intervals 

AGENCY:  Coast  Guard.  DOT. 
ACTION:  Final  rule. 


SUMMARY:  The  Coast  Guard  is  amending 
its  commercial  vessel  regulations  to 
provide  consistency  in  the  requirements 
for  servicing  of  inflatable  liferafts  and 
inflatable  buoyant  apparatus  (IBA).  This 
rule  will  eliminate  an  unnecessary 
burden  on  vessel  operators  and  will 
eliminate  confusion  among  the  public 
and  Coast  Guard  field  personnel.  The 
rule  will  defer  the  first  servicing  of  a 
new  liferafl  or  IBA  to  2  years  after  initial 
packing  on  all  commercial  vessels  not 
certificated  under  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS). 

DATES:  This  final  rule  is  effective 
September  30.  2002. 
ADDRESSES:  C-omments  and  material 
received  from  the  public,  as  well  as 
documents  mentioned  in  this  preamble 
as  being  available  in  the  docket,  are  part 
of  docket  USCG-2001-11118  and  are 
available  for  inspection  or  copying  at 
the  Docket  Management  Facility.  U.S. 
Department  of  Transportation,  room  PL- 
401  on  the  Plaza  level  of  the  Nassif 
Building.  400  Seventh  Street.  SW., 
Washington.  DC.  between  9  a.m.  and  5 
p.m..  Monday  through  Friday,  except 
Federal  holidays.  You  may  also  find  this 
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docket  on  the  Internet  at  http:// 
dms.dot.gov. 

FOR  FURTHER  INFORMATION  CONTACT:  If 
you  have  questions  on  this  rule,  contact 
Kurt  Heinz,  Coast  Guard,  telephone 
202-267-1444;  e-mail 
kheinz@comdt.uscg.mil.  If  you  have 
questions  on  viewing  the  docket,  call 
Dorothy  Beard,  Chief,  Dockets, 
Department  of  Transportation, 
telephone  202-36&-5149. 
SUPPLEMENTARY  INFORMATION: 

Regulatory  History 

On  March  5.  2002.  we  published  a 
notice  of  proposed  rulemaking  (NPRM) 
entitled  "Liferaft  Servicing  Intervals"  in 
the  Federal  Register  (67  FR  9939). 

On  March  14.  2002.  the  Federal 
Register  (67  FR  11549)  published  a 
correction  for  the  table  entitled  "Current 
and  Proposed  Intervals  for  Initial 
Servicing  of  Liferafts  on  Commercial, 
Non-Solas  Vessels"  that  was  in  the 
preamble  of  the  NPRM. 

Background  and  Purpose 

This  rule  amends  the  Coast  Guard's 
commercial  vessel  regulations  to 
provide  consistency  in  the  requirements 
for  servicing  of  inflatable  liferafts  and 
IBAs.  It  harmonizes  the  servicing 
intervals  specified  in  the  vessel 
regulations  in  46  CFR  subchapters  I-A, 
K.  R.  T,  and  W  with  the  general 
requirement  in  the  liferaft  regulations  at 
46  CFR  160.151-57  in  subchapter  Q, 
consistent  with  the  stated  intent  of  that 
regulation.  This  rule  will  eliminate  the 
confusion  caused  by  ambiguous  or 
conflicting  provisions  in  the  various 
commercial  vessel  regulations,  and 
reduce  the  burden  on  the  public  by 
avoiding  potential  unnecessary 
servicing  of  new  inflatable  liferafts. 
In  addition,  to  maintain  internal 
consistency,  the  rule  revises 
§§  169.513(b)  and  169.531  in  46  CFR 
subchapter  R  (sailing  school  vessels)  to 
update  requirements  for  obsolete  types 
of  liferafts  that  are  no  longer 
manufactured.  The  revised  sections 
require  comparable  types  of  liferafts  that 
are  approved  and  manufactured  under 
current  regulations,  but  allow  existing 
liferafts  on  the  vessel  to  remain  in  use 
as  long  as  they  are  in  good  and 
serviceable  condition.  Additional 
conforming  editorial  changes  to  the 
commercial  fishing  industry  vessel 
regulations  in  46  CFR  subchapter  C,  and 
to  subchapter  L,  harmonize  the  specific 
wording  between  the  various  individual 
vessel  subchapters  to  the  extent 
possible. 

Because  of  its  unique  structure, 
subchapter  W,  which  contains  liferaft- 
servicing  requirements  referenced  by 


various  subchapters,  necessitated  a 
slightly  different  approach  than  the 
other  vessel  subchapters.  Amendments 
were  made  to  two  sections  in 
subchapter  W,  46  CFR  199.190  and 
199.620,  which  included  a  correction  of 
an  existing  error  in  table  199.620(a). 
You  can  find  additional  backgroimd 
information  on  this  rule  in  the  preamble 
of  the  NPRM  (67  FR  9939.  March  5. 

2002). 

As  authorized  by  5  U.S.C.  553(d)(1) 
and  (3),  we  are  making  this  rule 
effective  September  30,  2002— less  than 
30  days  after  its  publication  in  the 
Federal  Register.  This  final  rule  relieves 
a  regulatory  burden  by  deferring  the  first 
servicing  of  a  new  liferaft  or  IBA  to  2 
years  on  all  commercial  vessels  not 
certificated  under  the  International 
Convention  for  the  Safety  of  Life  at  Sea 
(SOLAS).  In  addition,  good  cause  exists 
for  making  the  rule  effective  before 
October  1.  2002,  because  by  doing  so  we 
ensure  that  the  rule  will  be  codified  in 
46  CFR  this  October  rather  than  October 
2003. 

Discussion  of  Comments 

The  Coast  Guard  received  two  letters 
commenting  on  the  proposed  rule.  One 
letter  was  from  a  liferaft  servicing 
facility,  and  the  other  was  from  the 
Ferry  Division  of  a  state  Department  of 
Transportation.  No  public  hearing  was 
requested  and  none  was  held.  We  did 
not  make  any  changes  to  the  rule  based 
on  the  comments  we  received. 

The  comment  received  from  a  state 
public  ferry  agency,  while  noting  that  it 
probably  fell  outside  of  the  scope  of  the 
rulemaking,  suggested  that  the  servicing 
interval  for  inflatable  liferafts  and 
inflatable  buoyant  apparatus  on  non- 
SOLAS  vessels  on  inland  routes  should 
be  extended  from  armually,  as  currently 
required,  to  once  every  2  years.  The 
letter  cited  as  justification  that  most 
items  of  equipment  packed  inside 
liferafts  have  a  service  life  of  at  least  3 
years,  and  that  the  risk  of  incidental 
damage  and  wear  from  removing  the 
survival  craft  from  its  container  for 
annual  servicing  is  greater  than  the  risk 
of  extending  the  service  interval. 

The  Coast  Guard  agrees  that  the 
suggestion  is  outside  the  scope  of  the 
rulemaking.  Moreover,  the  suggestion  is 
not  supported  by  any  currently  available 
data.  The  requirement  for  annual 
servicing  is  supported  by  decades  of 
satisfactory  operational  experience. 
Contrary  to  the  assertion  that  removing 
the  unit  from  its  container  annually  for 
servicing  imposes  unnecessary  wear  and 
tear  and  increases  the  possibility  of 
incidental  damage,  there  is  evidence 
that  unfolding,  inflating,  and  repacking 
the  liferaft  may  actually  serve  to  avoid 


degradation  of  the  fabric  coating  at  the 
creases. 

A  comment  from  a  liferaft  servicing 
facility  suggested  that  the  meaning  of 
"installation  date"  needed  to  be 
clarified.  This  term,  however,  is  not 
used  anywhere  in  the  existing  or 
proposed  rules. 

Servicing  intervals  are  measured 
throughout  from  the  time  the  liferaft 
was  "serviced  or  first  packed,"  with 
extensions  permitted  for  time  the  liferaft 
spends  indoors  in  controlled 
temperature  storage.  Thus,  the 
significant  date  is  not  the  date  of 
installation,  but  rather  the  date  the 
liferaft  leaves  controlled  indoor  storage. 
Whether  the  appropriate  servicing 
interval  is  one  year  (for  a  SOLAS  raft, 
or  any  other  raft  that  is  not  new)  or  two 
years  (for  a  new  raft  on  a  non-SOLAS 
ship),  the  time  period  for  the 
appropriate  servicing  interval  starts  at 
the  time  the  raft  leaves  controlled 
indoor  storage  as  specified  in  46  CFR 
160.151-57(n)(2H3).  We  are  working 
with  the  liferaft  industry  to  explore 
methods  to  improve  implementation  of 
the  sticker  requirements  for  liferafts 
held  in  storage,  with  the  goal  of 
maximizing  the  effectiveness  of  the 
sticker  system  for  both  vessel  operators 
and  enforcement  personnel. 

The  same  letter  suggested  that  in 
order  to  accommodate  the  proposed 
rules,  manufacturers  of  liferafts  and 
liferaft  components  would  need  to 
change  their  instructions  to  servicing 
facilities,  since  in  many  cases 
equipment  items  (e.g.,  repair  cements, 
batteries)  require  annual  replacement. 
This  is  already  addressed,  however,  in 
46  CFR  160.151-57(n)(l)(i).  which 
specifies  that  in  order  to  apply  the 
extended  service  interval  for  a  new 
liferaft.  dated  survival  equipment  in  the 
liferaft  must  not  expire  before  the 
expiration  date  of  the  servicing 
expiration  sticker.  Each  manufacturer 
has  the  option  of  providing  suitable 
equipment  to  allow  for  the  extension  of 
the  initial  servicing  interval. 

A  comment  fitim  the  servicing  facility 
agreed  with  the  extension  of  servicing 
intervals  to  coincide  with  scheduled 
vessel  inspections,  but  suggested  that  a 
vessel  operator  should  have  to 
demonstrate  reasonable  justification, 
and  request  and  obtain  approval  in 
writing  of  the  extension  from  the  Officer 
in  Charge,  Marine  Inspection  (OCMI). 
Since  the  grounds  for  the  extension  are 
clear  and  specific  in  the  rule,  we 
disagree  that  any  justification,  beyond 
evidence  that  an  inspection  for 
certification  is  scheduled  within  5 
months  of  the  servicing  expiration  date, 
is  needed.  Consequently,  we  do  not  see 
any  need  to  impose  an  administrative 
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burden  on  both  the  vessel  operator  and 
the  OCMI  to  obtain  an  extension,  which 
should,  in  fact,  be  automatic  if  the 
specified  condition  is  met. 

A  final  comment  from  the  servicing 
facility  suggested  that  the  extension  of 
the  servicing  interval  for  liferafts  should 
specifically  exclude  extension  of  the 
replacement  of  a  hydrostatic  release  unit 
used  with  the  liferaft.  The  comment 
noted  that  some  vessel  operators 
conveniently  assume  that  the  two  are 
serviced  together.  While  we  agree  that 
the  extension  of  servicing  intervals 
permitted  by  this  rule  applies  only  to 
liferafts  or  IBAs,  and  not  to  any 
hydrostatic  release  units  used  in  their 
securing  arrangements,  we  do  not  agree 
that  it  is  necessary  to  specify  in  the  rule 
those  items  to  which  it  does  not  apply. 
Hydrostatic  release  units  have  their  own 
servicing  or  replacement  dates,  and  can 
be  easily  replaced  by  a  vessel  operator 
without  removing  the  liferaft  or  IBA 
they  secure. 

We  are  adopting  our  proposed  rule  as 
our  final  rule  without  any  changes. 

Regulatory  Evaluation 

This  rule  is  not  a  "significant 
regulatory  action"  under  section  3(f)  of 
Executive  Order  12866,  Regulatory 
Planning  and  Review,  and  does  not 
require  an  assessment  of  potential 
benefits  and  costs  under  section  6(a)(3) 
of  that  Order.  The  Office  of  Management 
and  Budget  (OMB)  has  not  reviewed  it 
under  that  Order.  It  is  not  "significant" 
under  the  regulatory  policies  and 
procedures  of  the  Department  of 
Transportation  (DOT)  (44  FR  11040, 
February  26, 1979).  A  Regulatory 
Evaluation  supporting  this  conclusion  is 
available  in  the  docket  as  indicated 
under  ADDRESSES.  A  summary  of  that 
analysis  follows: 

Assessment:  We  analyzed  benefits 
and  costs  of  deferring  the  first  liferaft 
servicing  to  2  years  (instead  of  1  year) 
after  initial  packing  for  any  non-SOLAS 
vessel  subject  to  the  liferaft  servicing 
requirements  in  subchapters  I-A,  K,  R, 
T.  or  W.  There  are  5.965  vessels  that 
will  be  affected,  for  which  we  assumed 
a  zero  population  growth  rate. 
Furthermore,  we  assumed  that  vessels 
would  carry  25-person  liferafts  with  an 
average  lifespan  of  12  years,  and  that  the 
number  of  liferafts  carried  by  each 
vessel  would  be  a  function  of  the  crew 
size  and  the  passenger  capacity  of  each 
vessel. 

Benefits:  The  total  present  value 
benefit  for  this  rule  for  the  10-year 
period  will  be  $7,700,824  (7  percent 
discount  rate).  Owners  and  operators  of 
affected  vessels  will  accrue  benefits  as 
reduced  operating  costs.  These  benefits 
are  a  function  of  (1)  the  number  of 


liferafts  that  will  no  longer  be  required 
to  be  serviced  the  first  year  after 
manufacture  and  (2)  the  fees  imposed  by 
the  servicing  companies. 

In  addition,  we  recognize  that  other 
benefits  of  the  rule  exist  but  cannot  be 
quantified,  particularly  the  easing  of 
confusion  of  both  the  public  and  Coast 
Guard  personnel  caused  by  vague  and 
conflicting  provisions.  Furthermore, 
vessel  owners  will  benefit  by 
eliminating  the  opportunity  cost  of  time 
associated  with  liferaft  servicing  during 
the  first  year  after  manufacture. 
Therefore,  the  total  benefits  may  be 
higher  if  the  qualitative  benefits  were 
represented  in  monetary  terms. 

Costs:  This  rule  will  not  impose  costs 
on  vessel  owners  and  operators.  In  view 
of  the  stringent  production  testing  and 
inspections  to  which  new  liferafts  are 
subjected,  and  the  lack  of  any  history 
over  the  last  10  years  of  operational 
problems  associated  with  new  liferafts 
where  servicing  has  been  deferred,  the 
Coast  Guard  does  not  believe  the  rule 
will  have  any  adverse  impact  on  the 
safety  of  liferafts  and  IBAs. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612)  and  Executive  Order 
13272.  Proper  Consideration  of  Small 
Entities  in  Agency  Rulemaking,  we  have 
considered  whether  this  rule  will  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations  that  are  independently 
owned  and  operated  and  are  not 
dominant  in  their  fields,  and 
governmental  jurisdictions  with 
populations  of  less  than  50,000. 

Since  this  rulemaking  will  not  impose 
costs  on  owners  or  operators  of  affected 
vessels  there  are  no  economic  impacts 
on  small  entities.  The  rule  provides 
benefits  as  reduced  maintenance  time 
and  operating  costs  for  all  entities  by 
deferring  the  first  liferaft  servicing  from 
1  year  to  2  years  after  initial  packing. 

The  Coast  Guard  certifies  under  5 
U.S.C.  605(b)  that  this  final  rule  will  not 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities 
because  there  are  no  costs  to  vessel 
owners/operators  associated  with  the 
rule. 

Assistance  for  Small  Entities 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Public  Law  104- 
121).  we  want  to  assist  small  entities  in 
understanding  the  rule  so  that  they  can 
better  evaluate  its  effects  on  them  and 
participate  in  the  rulemaking.  If  the  rule 
would  affect  your  small  business. 


organization,  or  governmental 
jurisdiction  and  you  have  questions 
concerning  its  provisions  or  options  for 
compliance,  please  consult  Kurt  Heinz 
at  202-267-1444.  We  asked  for 
comments  during  the  NPRM  rulemaking 
process.  We  did  not  receive  comments 
specifically  related  to  small  business 
entities. 

Small  businesses  may  send  comments 
on  the  actions  of  Federal  employees 
who  enforce,  or  otherwise  determine 
compliance  with,  Federal  regulations  to 
the  Small  Business  and  Agriculture 
Regulatory  Enforcement  Ombudsman 
and  the  Regional  Small  Business 
Regulatory  Fairness  Boards.  The 
Ombudsman  evaluates  these  actions 
annually  and  rates  each  agency's 
responsiveness  to  small  business.  If  you 
wish  to  comment  on  actions  by 
employees  of  the  Coast  Guard,  call  1- 
888-REG-FAIR  (1-888-734-3247). 

Collection  of  Information 

This  rule  calls  for  no  new  collection 
of  information  under  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C.  3501- 
352C). 

Federalism 

A  rule  has  implications  for  federalism 
under  Executive  Order  13132, 
Federalism,  if  it  has  a  substantial  direct 
effect  on  State  or  local  governments  and 
would  either  preempt  State  law  or 
impose  a  substantial  direct  cost  of 
compliance  on  them.  We  have  analyzed 
this  rule  under  that  Order  and  have 
determined  that  it  does  not  have 
implications  for  federalism. 

Unfunded  Mandates  Reform  Act 

The  Unfunded  Mandates  Reform  Act 
of  1995  (2  U.S.C.  1531-1538)  requires 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  not  specifically 
required  by  law.  In  particular,  the  Act 
addresses  actions  that  may  result  in  the 
expenditure  by  a  State,  local,  or  tribal 
government,  in  the  aggregate,  or  by  the 
private  sector  of  $100,000,000  or  more 
in  any  one  year.  Though  this  rule  will 
not  result  in  such  an  expenditure,  we  do 
discuss  the  effects  of  this  rule  elsewhere 
in  this  preamble. 

Taking  of  Private  Property 

This  rule  will  not  effect  a  taking  of 
private  property  or  otherwise  have 
taking  implications  under  Executive 
Order  12630,  Governmental  Actions  and 
Interference  with  Constitutionally 
Protected  Property  Rights. 

Civil  lustice  Reform 

This  rule  meets  applicable  standards 
in  sections  3(a)  and  3(b)(2)  of  Executive 
Order  12988.  Civil  justice  Reform,  to 
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minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  rule  under 
Executive  Order  13045,  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  economically  significant  rule  and 
would  not  create  an  environmental  risk 
to  health  or  risk  to  safety  that  might 
disproportionately  affect  children. 

Indian  Tribal  Governments 

This  rule  does  not  have  tribal 
implications  under  Executive  Order 
13175,  Consultation  and  Coordination 
with  Indian  Tribal  Goverimients, 
because  it  would  not  have  a  substantial 
direct  effect  on  one  or  more  Indian 
tribes,  on  the  relationship  between  the 
Federal  Government  and  Indian  tribes, 
or  on  the  distribution  of  power  and 
responsibilities  between  the  Federal 
Government  and  Indian  tribes. 

To  help  the  Coast  Guard  establish 
regular  and  meaningful  consultation 
and  collaboration  with  Indian  and 
Alaskan  Native  tribes,  we  published  a 
notice  in  the  Federal  Register  (66  FR 
36361,  July  11,  2001)  requesting 
comments  on  how  to  best  carry  out  the 
Order.  We  invite  your  comments  on 
how  this  rule  might  impact  tribal 
govenmient  j,  even  if  that  impact  may 
not  constitute  a  "tribal  implication" 
under  the  Order. 

Energy  E£fects 

We  have  analyzed  this  rule  under 
Executive  Order  13211,  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use,  We  have 
determined  that  it  is  not  a  "significant 
energy  action"  under  that  order  because 
it  is  not  a  "significant  regulatory  action" 
under  Executive  Order  12866  and  is  not 
likely  to  have  a  significant  adverse  effect 
on  the  supply,  distribution,  or  use  of 
energy.  It  has  not  been  designated  by  the 
Administrator  of  the  Office  of 
Information  and  Regulatory  Affairs  as  a 


significant  energy  action.  Therefore,  it 
does  not  require  a  Statement  of  Energy 
Effects  under  Executive  Order  13211. 

Environment 

We  have  considered  the 
environmental  impact  of  this  rule  and 
concluded  that  under  figure  2-1, 
paragraph  {34)(d),  of  Commandant 
Instruction  M16475.1D,  this  rule  is 
categorically  excluded  from  further 
environmental  documentation.  This  rule 
resolves  inconsistencies  in  required 
intervals  for  liferaft  servicing  and 
therefore  will  not  have  any  impact  on 
the  environment.  A  "Categorical 
Exclusion  Determination"  is  available  in 
the  docket  where  indicated  under 
ADDRESSES. 

List  of  Subjects 

46  CFR  Part  28 

Fire  prevention.  Fishing  vessels. 
Marine  safety.  Occupational  safety  and 
health.  Reporting  and  recordkeeping 
requirements.  Seamen. 

46  CFR  Part  109 

Marine  safety.  Occupational  safety 
and  health.  Oil  and  gas  exploration, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  122 

Alcohol  and  alcoholic  beverages, 
Drugs,  Hazardous  materials.  Marine 
safety.  Navigation  (water).  Passenger 
vessels.  Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  131 

Hazardous  materials  transportation, 
Marine  safety.  Navigation  (water), 
Offshore  supply  vessels.  Oil  and  gas 
exploration.  Operations,  Penalties, 
Reporting  and  recordkeeping 
requirements.  Vessels. 

46  CFR  Part  169 

Fire  prevention.  Marine  safety. 
Reporting  and  recordkeeping 
requirements.  Schools,  Vessels. 


46  CFR  Part  185 

Marine  safety,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements. 

46  CFR  Part  199 

Cargo  vessels,  Incorporation  by 
reference.  Marine  safety.  Oil  and  gas 
exploration,  Passenger  vessels. 
Reporting  and  recordkeeping 
requirements,  Vessels. 

For  the  reasons  discussed  in  the 
preamble,  the  Coast  Guard  amends  46 
CFR  parts  28,  109.  122,  131,  169,  185, 
and  199  as  follows: 

PART  28— REQUIREMENTS  FOR 
COMMERCIAL  RSHING  INDUSTRY 
VESSELS 

1.  The  authority  citation  for  part  28 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3316.  4502,  4505. 
4506,  6104,  10603:  49  CFR  1.46. 

2.  In  §  28.140,  revise  paragraphs  (b) 
and  (c),  and  table  28.140  to  read  as 
follows: 

§  28.1 40    Operational  readiness, 
maintenance,  and  inspection  of  lifesaving 
equipment 

***** 

(b)  Each  item  of  lifesaving  equipment, 
including  unapproved  equipment,  must 
be  maintained  and  inspected  in 
accordance  with: 

(1)  Table  28.140  in  this  section; 

(2)  The  servicing  procedure  under  the 
subpart  of  this  chapter  applicable  to  the 
item's  approval;  and 

(3)  The  manufacturer's  guidelines. 

(c)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  no 
later  than  the  month  and  year  on  its 
servicing  sticker  affixed  under  46  CFR 
160.151-57(n),  and  whenever  the 
container  is  damaged  or  the  container 
straps  or  seals  are  broken.  It  must  be 
serviced  at  a  facility  specifically 
approved  by  the  Commandant  for  the 
particular  brand. 


Table  28.140.— Scheduled  Maintenance  and  Inspection  of  Lifesaving  Equipment 


Interval 


Item 


Monthly 


Annually 


(1)  Inflatable  wearat)le  personal  flotation  device 
(Type  V  commercial  hybrid) 

(2)  Personal  flotation  devices,  exposure  suits  and 
Immersion  suits 

(3)  Buoyant  apparatus  and  life  floats 

(4)  Inflatable  liferaft 

(5)  Inflatable  buoyant  apparatus  

(6)  Hydrostatic  release  

(7)  Disposable  hydrostatic  release 

(8)  Undated  batteries 


Servicing 

Inspect,  clean  and  repair  as  necessary 

Inspect,  clean  and  repair  as  necessary 

Sen/icing  ^  

Servicing' 

Servicing  1  

Replace  on  or  before  expiration  date  ... 
Replace  


Regulation 


28.140 

28.140 

28.140 
28.140 
28.140 
28.140 
28.140 
28.140 


Federal  Register/ Vol.  67,  No.  180/Tuesday.  September  17,  2002 /Rules  and  Regulations        58541 


Table  28.140.— Scheduled  Maintenance  and  Inspection  of  Lifesaving  Equipment— Continued 


Item 


(9)  Dated  batteries  ^  and  other  items 

(10)  EPIRB  


Interval 


Monthly 


Test 


Annually 


Regulation 


Replace  on  or  before  expiration  date  25.26-5.  28  140 

i  25.26-5' 


indiSted  on  ttie  sSvid  '"stiSe?  ''"°^^"'  apparatus,  the  first  annual  sen/icing  may  be  deferred  to  two  years  from  the  date  of  first  packing  if  so 
2  Water  activated  batteries  must  be  replaced  whenever  they  are  used. 


PART  109— OPERATIONS 

3.  The  authority  citation  for  part  109 
continues  to  read  as  follows: 

Authority:  43  U.S.C  1333;  46  U.S.C.  3306, 
6101.  10104:  49  CFR  1.46. 

4.  In  §  109.301,  revise  paragraph  {g)(3} 
to  read  as  follows: 

S  109.301    Operational  rMdinMS, 
maintenance,  and  inspection  of  lifesaving 
equipment. 

***** 

(g)*  *  *  • 

(3)  An  inflatable  liferaft  must  be 
serviced  at  a  facility  specifically 
approved  by  the  Commandant  for  the 
particular  brand,  and  in  accordance 
with  servicing  procedures  meeting  the 
requirements  of  part  160,  subpart 
160.151,  of  this  chapter— 

(i)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 
CFR  160.151-57(n).  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  imit, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(ii)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 
are  broken. 


PART  122— OPERATIONS 

5.  The  authority  citation  for  part  122 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306.  6101;  E.G. 
12234,  45  FR  58801,  3  CFR.  1980  Comp.,  p. 
277;  49  CFR  1.46.  . 

6.  In  §  122.730,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§122.730    Servicing  of  inflatable  liferafts. 
inflatable  buoyant  apparatus,  inflatable  life 
jackets,  and  Inflated  rescue  boats. 

(a)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  at 
a  facility  specifically  approved  by  the 
Commandant  for  the  particular  brand, 
and  in  accordance  with  servicing 
procediu-es  meeting  the  requirements  of 
part  160,  subpart  160.151,  of  this 
chapter — 

(1)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 
CFR  160.151-57{n).  except  that 


servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 
are  broken. 

(b)  Each  inflatable  lifejacket  and 
hybrid  inflatable  lifejacket  or  work  vest 
must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 


PART  131— OPERATIONS 

7.  The  authority  citation  for  part  131 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321(i):  46  U.S.C. 
3306.  6101,  10104;  E.O.  12234,  3  CFR.  1980 
Comp.,  p.  277;  E.O.  12777.  3  CFR.  1991 
Comp..  p.  351:  49  CFR  1.46. 

8.  In  §  131.580,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

S 1 31 .580    Servicing  of  inflatable  liferafto, 
inflatable  lifeiackets,  inflatable  buoyant 
apparatus,  and  inflated  rescue  boats. 

(a)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  at 
a  facility  specifically  approved  by  the 
Commandant  for  the  particular  brand, 
and  in  accordance  with  servicing 
procedures  meeting  the  requirements  of 
part  160,  subpart  160.151,  of  this 
chapter — 

(1)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 
CFR  160.151-57(n).  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 
are  broken. 

(b)  Each  inflatable  lifejacket  and 
hybrid  inflatable  lifejacket  or  work  vest 
must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 


(2)  Within  12  months  of  each 
subsequent  servicing,  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  OSV, 
provided  that  the  delay  does  not  exceed 
5  months. 


PART  169— SAIUNG  SCHOOL 
VESSELS 

9.  The  authority  citation  for  part  169 
continues  to  read  as  follows: 

Authority:  33  U.S.C.  1321{j);  46  U.S.C. 
3306.  3307.  6101;  E.G.  11735.  38  FR  21243, 
3  CFR,  1971-1975  Comp..  p.  793:  49  CFR 
1.45,  1.46;  §169.117  also  issued  under  the 
authority  of  44  U.S.C.  3507. 

10.  In  §  169  513.  revise  paragraph  (b) 
to  read  as  follows: 

S 1 69.51 3    Types  of  primary  equipment 

*         •         »         •         * 

(b)  Inflatable  liferafts.  (1)  Each 
inflatable  liferaft  must  be  a  SOLAS  A 
inflatable  liferaft  approved  under  part 
160.  subpart  160.151,  of  this  chapter, 
except  that  inflatable  liferafts  on  vessels 
operating  on  protected  or  partially 
protected  waters  may  be  SOLAS  B 
inflatable  liferafts  approved  under  part 
160,  subpart  160.151,  of  this  chapter. 

(2)  Each  approved  inflatable  liferaft 
on  the  vessel  on  September  30,  2002. 
may  be  used  to  meet  the  requirements 
of  this  part  as  long  as  it  is  continued  in 
use  on  the  vessel,  and  is  in  good  and 
serviceable  condition. 
***** 

11.  Remove  §169.531. 

§169.531     [Removed] 

12.  In  §  169.837,  revise  paragraph 
(b)(4)  to  read  as  follows: 

§  1 69.837    Lifeboats,  liferafts,  and  lifefloats. 

***** 

(b)  *  *  * 

(4)  Each  inflatable  liferaft  has  been 
serviced  at  a  facility  specifically 
approved  by  the  Commandant  for  the 
particular  brand,  and  in  accordance 
with  servicing  procedures  meeting  the 
requirements  of  part  160,  part  160.151, 
of  this  chapter — 

(i)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 
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CFR  160.151-57(n),  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  riot  exceed 
5  months;  and 

(ii)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 


are  broken. 


I 


PART  185— OPERATIONS 

13.  The  authority  citation  for  part  185 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  2103,  3306,  6101; 
Executive  Order  12234.  45  FR  58801.  3  CFR. 
1980  Comp.,  p.  277;  49  CFR  1.46. 

14.  In  §  185.730,  revise  paragraphs  (a) 
and  (b)  to  read  as  follows: 

§  1 85.730    Servicing  of  inflatable  liferafts, 
inflatable  buoyant  apparatus,  inflatable  life 
jackets,  and  inflated  rescue  boats. 

(a)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  at 
a  facility  specifically  approved  by  the 
Commandant  for  the  particular  brand, 
and  in  accordance  with  servicing 
procedures  meeting  the  requirements  of 
part  160,  subpart  160.151,  of  this 
chapter — 

(1)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 


CFR  160.151-57{n),  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(2)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 
are  broken. 

(b)  Each  inflatable  lifejacket  and 
hybrid  inflatable  lifejacket  or  work  vest 
must  be  serviced: 

(1)  Within  12  months  of  its  initial 
packing;  and 

(2)  Within  12  months  of  each 
subsequent  servicing,  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months. 


PART  199— UFESAVING  SYSTEMS 
FOR  CERTAIN  INSPECTED  VESSELS 

15.  The  authority  citation  for  part  199 
continues  to  read  as  follows: 

Authority:  46  U.S.C.  3306.  3307,  3703;  49 
CFR  1.46. 

16.  In  §  199.190,  revise  paragraph 
(g)(3)  to  read  as  follows: 


§  1 99.1 90    Operational  readiness, 
maintenance,  and  inspection  of  lifesaving 
equipment 

***** 

(gl*   *   * 

(3)  An  inflatable  liferaft  or  inflatable 
buoyant  apparatus  must  be  serviced  at 
a  facility  specifically  approved  by  the 
Commandant  for  the  particular  brand, 
and  in  accordance  with  servicing 
procedures  meeting  the  requirements  of 
part  160,  subpart  160.151,  of  this 
chapter — 

(i)  No  later  than  the  month  and  year 
on  its  servicing  sticker  affixed  under  46 
CFR  160.151-57(n),  except  that 
servicing  may  be  delayed  until  the  next 
scheduled  inspection  of  the  vessel, 
provided  that  the  delay  does  not  exceed 
5  months;  and 

(ii)  Whenever  the  container  is 
damaged  or  the  container  straps  or  seals 
are  broken. 
***** 

17.  In  §  199.620,  in  paragraph  (a), 
revise  table  199.620(a)  and  add  a  new 
paragraph  (q)  as  follows: 

§199.620    Alternatives  for  all  vessels  in  a 
specified  service. 


TABLE  199.620(A).— Alternative  Requirements  for  All  Vessels  in  a  Specired  Service 


Section  or  paragraph  in  this  part: 


Service  and  reference  to  attemative  requirement  section  or  paragraph 


Oceans 


199.70(a);  LifelKioy  approval  series  

199.70(b):  Lifejacket  approval  series 

199.70(b)(1):  Number  of  lifejackets  carried 
199.70(b)(4)(i):  Lifejacket  light  approval  series 

199.100(b):  Manning  of  survival  craft  

199.110(f):  Embarkation  ladder  

199.130(b):  Sun/ival  craft  stowage  position 
199.170:  Line-throwing  appliance  approval  series 
199.175:  Lifeboat,  rescue  boat,  and  rigid  liferaft 
equipment. 

199.180  Training  and  drills  

199.190:  Spares  and  repair  equipment 
199.190(g)(3):  Sen/ice  Intervals  for  inflatable  life- 
raft or  inflatable  buoyant  apparatus 
199.201(a)(2)  or  199.261:  Inflatable  liferaft  equip- 
ment. 
199.201(a)(2)  or  199.261:  Liferaft  approval  series 


139.620(b)'  ... 
199.620(c) 2  ... 
No  Alternative 
No  Alternative 
No  Alternative 

199.620(f)  

No  Alternative 
199.620(h)  2  ... 
199.620(i)*  .... 


Coastwise 


199.620(p) 
199.620(n) 
199.620(q) 

199.620(1)" 


No  Alternative 


1 99.620(b)  1  ... 
199.620(c)2  ... 

199.620(d)  

199.620(e)  

No  Alternative 

199.620(f)  

No  Alternative 
199.620(h) 3  ... 
199.620(1)  


199.620(p) 
199.620(n) 
199.620(q) 

199.620(1)  . 

199.620(k) 


Great  Lakes 


199.620(b)  

199.620(c)  

199.620(d)  

199.620(e)  

No  Alternative  . 

199.620(f)  

199.620(g)  

Not  Applicabte 
199.620(j)  


l^kes,  bays  and 
sounds 


Rivers 


199.e20(b)  

199.620(c)  

199.620(d)  

Not  Applk:able 
No  Alternative  . 

199.620(f)  

199.620(g)  

Not  ApplKable 
199.620(i)  


199.620(p) 
199.620(n) 
199.620(q) 

199.620(1)  . 

199.620(k) 


199.620(p) 
199.620(n) 
199.620(q) 

199.620(1) 

199.620(k) 


199.620(b). 

199.620(c). 

199.620(d). 

Not  Applk^ble. 

199.620(0). 

199.620(f). 

199.620(g). 

Uo\  Applicable. 

199.620(j). 

199.620(p). 
199.620(n). 
199.620(q). 

199.620(1). 

199.620(k). 


1  Altemative  applies  if  lifebuoy  is  orange.  ,.      ^^  .  .  „„o^ 

2  Alternative  applies  only  to  cargo  vessels  that  are  less  than  500  tons  gross  tonnage  .,„^^„,^ 

3  Altemative  ap&ies  to  dargo  vessels  that  are  less  than  500  tons  gross  tonnage  and  to  all  passenger  vessels. 
*  Altemative  applies  to  passenger  vessels  limited  to  operating  no  more  than  50  nautical  miles  from  shore. 
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(q)  For  a  new  liferaft  or  inflatable 
buoyant  apparatus,  the  first  annual 
servicing  may  be  deferred  to  two  years 
after  initial  packing  if  so  indicated  on 
the  servicing  sticker. 

Dated:  September  11,  2002. 
lefirey  P.  High, 

Acting  Assistant  Commandant,  Marine 
Safety.  Security  and  Environmental 
Protection. 

[FR  Doc.  02-23563  Filed  9-16-02;  8:45  am] 
BILUNG  CODE  4910-1S-P 


FEDERAL  COMMUNICATIONS 
COMMISSION 

47  CFR  Part  0 

[DA  02-0901] 

Freedom  of  Information  Act 

AGENCY:  Federal  Communications 

Commission. 

ACTION:  Final  rule. 


SUIMMARY:  The  Federal  Communications 
Commission  is  modifying  a  section  of 
the  Commission's  rules  that  implements 
the  Freedom  of  hiformation  Act  (FOIA) 
Fee  Schedule.  This  modification 
pertains  to  the  charge  for  recovery  of  the 
full,  allowable  direct  costs  of  searching 
for  and  reviewing  records  requested 
under  the  FOIA  and  the  Commission's 
rules,  imless  such  fees  are  restricted  or 
waived.  The  fees  are  being  revised  to 
correspond  to  modifications  in  the  rate 
of  pay  approved  by  Congress. 
EFFECTIVE  DATE:  September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Shoko  B.  Hair.  Freedom  of  Information 
Act  Officer,  Office  of  Performance 
Evaluation  and  Records  Management, 
Room  5-C406,  Federal  Communications 
Commission,  445  12th  Street,  SW., 
Washington,  DC  20554,  (202)  418-1379 
or  via  Internet  at  shair@fcc.gov. 
SUPPLEMENTARY  INFORMATION:  The 
Federal  Communications  Commission  is 
modifying  §  0.467(a)  of  the 
Commission's  ndes.  This  rule  pertains 
to  the  charges  for  searching  and 
reviewing  records  requested  under  the 
FOIA.  The  FOIA  requires  federal 
agencies  to  establish  a  schedule  of  fees 
for  the  processing  of  requests  for  agency 


records  in  accordance  with  fee 
guidelines  issued  by  the  Office  of 
Management  and  Budget  (OMB).  In 
1987,  OMB  issued  its  Uniform  Freedom 
of  Information  Act  Fee  Schedule  and 
Guidelines.  However,  because  the  FOIA 
requires  that  each  agency's  fees  be  based 
upon  its  direct  costs  of  providing  FOIA 
services,  OMB  did  not  provide  a 
unitary,  government-wide  schedule  of 
fees.  The  Commission  based  its  FOIA 
Fee  Schedule  on  the  grade  level  of  the 
employee  who  processes  the  request. 
Thus,  the  Fee  Schedule  was  computed 
at  a  Step  5  of  each  grade  level  based  on 
the  CJeneral  Schedule  effected  January 
1987  (including  20  percent  for 
personnel  benefits).  The  Commission's 
rules  provide  that  the  Fee  Schedule  will 
be  modified  periodically  to  correspond 
with  modifications  in  the  rate  of  pay 
approved  by  Congress.  See  47  CFR 
0.467(a)(1)  note. 

In  an  Order  adopted  on  August  13, 
2002  and  released  on  September  6,  2002 
(DA-02-0901),  the  Managing  Director 
revised  the  schedule  of  fees  set  forth  in 
47  CFR  0.467  for  the  recovery  of  the  full, 
allowable  direct  costs  of  searching  for 
and  reviewing  agency  records  requested 
pursuant  to  the  FOIA  and  the 
Commission's  rules,  47  CFR  0.460. 
0.461.  The  revisions  correspond  to 
modifications  in  the  rate  of  pay,  which 
was  approved  by  Congress. 

These  modifications  to  the  Fee 
Schedule  do  not  require  notice  and 
comment  because  they  merely  update 
the  Fee  Schedule  to  correspond  to 
modifications  in  rates  of  pay,  as 
required  under  the  current  rules. 

Accordingly,  pursuant  to  the 
authority  contained  in  §  0.231(b)  of  the 
Commission's  rules,  47  CFR  0.231  (b),  it 
is  hereby  ordered,  that,  effective  on 
September  17,  2002,  the  Fee  Schedule 
contained  in  §  0.467  of  the 
Commission's  rules,  47  CFR  0.467.  is 
amended,  as  described  herein. 

List  of  Subjects  in  47  CFR  Part  0 

Freedom  of  information. 


Federal  Communications  Commission. 
Nfarlene  Dortch. 

SrrrHtary. 

Rule  Changes 

For  the  reasons  discussed  in  the 
preamble,  the  Federal  Communications 
Commission  amends  47  CFR  part  0  as 
follows: 

PART  0— COMMISSION 
ORGANIZATION 

1.  The  authority  citation  for  part  0 
continues  to  read  as  follows: 

Authority:  47  I'.S.C.  1.5."..  uiiIhss  otherwise 
noted. 

2.  Section  0.467  (a)(1)  is  amended  by 
revising  the  last  sentence,  the  table  in 
paragraph  (a)(1)  and  its  note,  and 
paragraph  (a)(2)  to  read  as  follows: 

§  0.467    Search  and  review  fees. 

(a)(1)*   *   *  The  fee  is  based  on  the 
grade  level  of  the  employee(s)  who 
conduct(s)  the  search  or  review,  as 
specified  in  the  following  schedule: 


Grade 


Hourly  tee 


GS-1  .. 

GS-2.. 

GS-3.. 

GS-^  .. 

GS-5.. 

GS-6.. 

GS-7.. 

GS-a.. 

GS-9.. 

GS-10 

GS-11 

GS-12 

GS-13 

GS-14 

GS-15 


10  72 

11  66 

1315 

14  76 

1651 

1841 

20  46 

22  66 

2503 

27  56 

30.28 

36.29 

43  15 

51  00 

59  99 

Note:  These  fees  will  be  modified 
periodically  to  correspond  with 
modifications  in  the  rale  of  pay  approved  bv 
Congress. 

(2)  The  fees  in  paragraph  (a)(1 )  of  this 
section  were  computed  at  Step  5  of  each 
grade  level  based  on  the  General 
Schedule  effective  Januan*-  2002  and 
include  20  percent  for  personnel 
benefits. 
***** 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14CFRPart39 

[Doclmt  No.  2002-CE-34-AD] 

RIN  2120-AA64 

Airworthiness  Directives;  Pllatus 
Brttten-Norman  Uniited  BN2T  and 
BN2T-4R  Series  Airplanes 

AGENCY:  Federal  Aviation 
Administration,  DOT. 
ACTION:  Notice  of  proposed  rulemaking 
(NPRM). 


SUMMARY:  This  document  proposes  to 
adopt  a  new  airworthiness  directive 
(AD)  that  would  apply  to  all  Pilatus 
Britten-Norman  Limited  (Pilatus  Britten- 
Norman)  BN2T  and  BN2T-4R  series 
airplanes.  This  proposed  AD  would 
require  you  to  repetitively  inspect  the 
left  and  right  engine-mounting  frame  for 
cracks  and  replace  the  frame  if  cracks 
are  found.  This  proposed  AD  is  the 
result  of  mandatory  continuing 
airworthiness  information  (MCAI) 
issued  by  the  airworthiness  authority  for 
the  United  Kingdom.  The  actions 
specified  by  this  proposed  AD  are 
intended  to  detect  and  correct  cracks  in 
the  left  and  right  engine-moimting 
frame,  which  could  lead  to  engine 
mount  failure.  Such  failure  could  result 
in  separation  of  the  engine  from  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  21,  2002. 
ADDRESSES:  Submit  comments  to  FAA, 
Central  Region,  Office  of  the  Regional 
Counsel.  Attention:  Rules  Docket  No. 
2002-CE-34-AD.  901  Locust.  Room 
506,  Kansas  City,  Missoxiri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m..  Monday 
through  Friday,  except  Federal  holidays 
You  may  also  send  comments 
electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 


sent  electronically  must  contain 
•Docket  No.  2002-CE-34-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  fit)m 
Pilatus  Britten-Norman  Limited, 
Bembridge,  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  +44  (0) 
1983  872511;  facsimile:  +44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 
Locust,  Room  301,  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

SUPPLEMENTARY  INFORMATION: 
Comments  Invited 


How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
argxmients  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  conunents  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpful  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 


The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 


How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  ybur  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-34- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  imsafe  condition  may  exist 
on  all  Pilatus  Britten-Norman  BN2T  and 
BN2T-4R  Series  airplanes.  The  CAA 
reports  that  the  manufacturer  has 
reported  six  occurrences  of  cracks  in  the 
left  and  right  turbine  engine-moimting 
frame  detected  during  routine 
inspections  by  operators  of  aircraft  used 
on  parachute  drop  or  pilot  training 
operations. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

These  cracks  could  lead  to  engine 
moimt  failure  with  consequent 
separation  of  the  engine  firom  the 
airplane. 

Is  There  Service  Information  That 
Applies  to  This  Subject? 

Britten-Norman  has  issued  Service 
Bulletin  No.  SB  282,  Issue  2,  dated  June 
1,2002. 

What  Are  The  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 
—Inspecting  the  left  and  right  turbine 

engine-moimt  frame  for  cracks;  and 
—Replacing  the  frame  if  cracks  are 

found. 

What  Action  Did  the  CAA  Take? 
The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  Number  002-05-2002,  not  dated,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 


Was  This  In  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactm-ed  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
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the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 

The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 


information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  unsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Pilatus  Britten-Norman 
BN2T  and  BN2T-4R  series  airplanes 
of  the  same  type  design  that  are  on  the 
U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes:  and 

— AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 


What  Would  This  Proposed  AD  Require? 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  6  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  each  proposed  inspection: 


Labor  cost 


4  worKhours  x  $60  per  hour  =  $240 


Parts  cost 


Total  cost  per 
airplane 


Total  cost  on  US  oper- 
ators 


No  cost  for  parts 


$240  '  6  X  $240  =  $1,440 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such 
replacement: 


Labor  cost 


30  workhours  x  $60  per  hour  =  $1,800  per  frame 


Parts  cost 


Total  cost  per 
airplane 


$5,400 


$7,200 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  Aat  this  proposed  rule 
would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26, 1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 
economic  impact,  positive  or  negative. 


on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatorj' 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 

List  of  Subjects  in  14  CFR  Fart  39 

Air  transportation.  Aircraft.  Aviation 
safety,  Safety. 

The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 

PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  follows: 


Authority:  49  LLSC.  106(g).  401 13,  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Pilatus  Britten-Nonnan  Limited:  Doc  ket  No. 
2002-CE-.14-AD. 

(a)  What  airplanes  arp  affected  bv  this  AD' 
This  AD  affects  Models  BN2T,  and  BN2T-4R 
airplanes,  all  serial  numbers,  that  are 
certificated  in  any  categorv', 

(b)  Who  must  comply  with  this  AD? 
.Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address^ 
The  actions  spet:ified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  left  and 
right  engine-mounting  frame,  which  could 
lead  to  engine  mount  failure.  Such  failure 
could  result  in  separation  of  the  engine  from 
the  airplane. 

(d)  What  actions  must  I  accomplish  to 
address  this  problem^  To  address  this 
problem,  you  must  accomplish  the  following: 


Actions 


Compliance 


(1)  Inspect  the  left  and  right  turbine  engine- 
mounting  frame,  part  number  (P/N)  NB-20- 
6853,  or  FAA-approved  equivalent  part  num- 
t)er,  for  cracks. 


Procedures 


Initially  upon  accumulating  1,000  hours  time- 
in-service  (TIS)  on  the  engine  mounting 
frame  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD,  whichever  oc- 
curs later.  If  no  cracks  are  found  on  the  ini- 
tial inspection,  repetitively  inspect  every  100 
hours  TIS. 


In   accordance  with   Britten-Norman   Servk:e 
Bulletin  No.  SB  282.  Issue  2,  dated  June  1 
2002. 
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(2)  It  cracks  are  found  during  any  irTspection  re- 
quired in  paragraph  (d)(1)  of  this  AD,  replace 
the  mounting  frame  with  a  new  frame,  P/N 
NB-20-6853,  or  FAA-approved  equivalent 
part  number. 


Pnor  to  further  flight  after  the  inspection  in 
which  any  crack  and/or  damage  is  found. 
After  installing  the  new  frame,  inspect  as  re- 
quired as  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  Britten-Norman  Service 
Bulletin  No.  SB  282,  Issue  2,  dated  June  1, 
2002. 


Note  1:  When  vou  replace  the  engine- 
mounting  frame.this  AD  requires  you  to 
inspect  per  paragraph  (d)(1)  of  this  AD  upon 
accumulating  1.000  hours  TIS. 

(e)  Can  I  complv  v^■ith  this  AD  in  any  other 
way?  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety;  and 

(2)  The  Standards  Office  Manager.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subject  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  of 
this  AD  is  affected,  the  owner/operator  must 
'request  approval  for  an  alternative  method  of 
compliance  in  accordance  with  paragraph  (e) 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specific 
actions  you  propose  to  address  it. 

(f)  Where  can  I  get  information  about  any 
already-approved  alternative  methods  of 
compliance?  Contact  Doug  Rudolph. 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301,  Kansas 
City.  Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  with  this  AD?  The 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 
Aviation  Regulations  (14  CFR  21. 197  and 
21.199)  to  operate  your  airplane  to  a  location 
where  you  can  accomplish  the  requirements 

of  this  AD. 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  <  opies  ol 
the  documents  referenced  in  this  AD  from 
Piiatus  Bfitten-Norman  Limited.  Bembridge, 
Isle  of  Wight,  United  Kingdom  P035  .iPR: 
telephone:  +44  (0)  1983  872511;  facsimile: 
-1-44  (0)  1983  873246.  You  may  view  these 
documents  at  FAA.  Central  Region,  Office  of 
the  Regional  Counsel.  901  Locust,  Room  .506. 
Kansas  City.  Missouri  64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  002-05-2002.  not  dated. 


Issued  in  Kansas  City.  Missouri,  on 
September  6,  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Senice. 
IFR  Doc.  02-23514  Filed  9-16-02;  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 
Federal  Aviation  Administration 

14  CFR  Part  39 

[Docket  No.  2002-CE-36-AD] 

RIN  2120-AA64 

Airworttilness  Directives;  Britten 
Norman  (Bembridge)  Limited  BN2A 
Ml(.  Ill  Series  Airplanes 

agency:  Federal  Aviation 

Administration,  DOT. 

ACTION:  Notice  of  proposed  rulemaking 

(NPRM). 


summary:  This  document  proposes  to 
adopt  a  new  ainvorthiness  directive 
(AD)  that  would  apply  to  all  Britten 
Norman  (Bembridge)  Umited  (Britten 
Norman)  BN2A  Mk.  lU  series  airplanes. 
This  proposed  AD  would  require  you  to 
repetitively  inspect  the  rear  engine- 
mounting  frame  for  cracks  and  replace 
the  frame  if  cracks  are  found.  This 
proposed  AD  is  the  result  of  mandatory 
continuing  airworthiness  information 
(MCAI)  issued  bv  the  airworthiness 
authority  for  the  United  Kingdom.  The 
actions  specified  by  this  proposed  AD 
are  intended  to  detect  and  correct  cracks 
in  the  rear  engine-mounting  frame, 
which  could  lead  to  engine  mount 
failure.  Such  failure  could  result  in 
separation  of  the  engine  from  the 
airplane. 

DATES:  The  Federal  Aviation 
Administration  (FAA)  must  receive  any 
comments  on  this  proposed  rule  on  or 
before  October  24.  2002. 
ADDRESSES:  Submit  comments  to  FAA. 
Central  Region,  Office  of  the  Regional 
Counsel,  Attention:  Rules  Docket  No, 
20Q2-CE-36-AD,  901  Locust,  Room 
506,  Kansas  City,  Missouri  64106.  You 
may  view  any  comments  at  this  location 
between  8  a.m.  and  4  p.m.,  Monday 
through  Friday,  except  Federal  holidays 
You  may  also  send  comments 


electronically  to  the  following  address: 
9-ACE-7-Docket@faa.gov.  Comments 
sent  electronically  must  contain 
"Docket  No.  2002-CE-36-AD"  in  the 
subject  line.  If  you  send  comments 
electronically  as  attached  electronic 
files,  the  files  must  be  formatted  in 
Microsoft  Word  97  for  Windows  or 
ASCII  text. 

You  may  get  service  information  that 
applies  to  this  proposed  AD  from 
Britten  Norman  (Bembridge)  Limited 
Bembridge.  Isle  of  Wight,  United 
Kingdom  P035  5PR;  telephone:  -i-44  (0) 
1983  872511;  facsimile:  +44  (0)  1983 
873246.  You  may  also  view  this 
information  at  the  Rules  Docket  at  the 
address  above. 

FOR  FURTHER  INFORMATION  CONTACT: 
Doug  Rudolph,  Aerospace  Engineer, 
FAA,  Small  Airplane  Directorate.  901 
Locust.  Room  301.  Kansas  City, 
Missouri  64106;  telephone:  (816)  329- 
4059;  facsimile:  (816)  329-4090. 
-     SUPPLEMENTARY  INFORMATION: 

Comments  Invited 

How  Do  I  Comment  on  This  Proposed 
AD? 

The  FAA  invites  comments  on  this 
proposed  rule.  You  may  submit 
whatever  written  data,  views,  or 
arguments  you  choose.  You  need  to 
include  the  rule's  docket  number  and 
submit  your  comments  to  the  address 
specified  under  the  caption  ADDRESSES. 
We  will  consider  all  comments  received 
on  or  before  the  closing  date.  We  may 
amend  this  proposed  rule  in  light  of 
comments  received.  Factual  information 
that  supports  your  ideas  and  suggestions 
is  extremely  helpfril  in  evaluating  the 
effectiveness  of  this  proposed  AD  action 
and  determining  whether  we  need  to 
take  additional  rulemaking  action. 

Are  There  Any  Specific  Portions  of  This 
Proposed  AD  I  Should  Pay  Attention  to? 

The  FAA  specifically  invites 
comments  on  the  overall  regulatory, 
economic,  environmental,  and  energy 
aspects  of  this  proposed  rule  that  might 
suggest  a  need  to  modify  the  rule.  You 
may  view  all  comments  we  receive 
before  and  after  the  closing  date  of  the 
rule  in  the  Rules  Docket.  We  will  file  a 
report  in  the  Rules  Docket  that 
summarizes  each  contact  we  have  with 
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the  public  that  concerns  the  substantive 
parts  of  this  proposed  AD. 

How  Can  I  Be  Sure  FAA  Receives  My 
Comment? 

If  you  want  FAA  to  acknowledge  the 
receipt  of  your  mailed  comments,  you 
must  include  a  self-addressed,  stamped 
postcard.  On  the  postcard,  write 
"Comments  to  Docket  No.  2002-CE-36- 
AD."  We  will  date  stamp  and  mail  the 
postcard  back  to  you. 

Discussion 

What  Events  Have  Caused  This 
Proposed  AD? 

The  Civil  Aviation  Authority  (CAA), 
which  is  the  airworthiness  authority  for 
the  United  Kingdom,  recently  notified 
FAA  that  an  unsafe  condition  may  exist 
on  all  Britten  Norman  BN2A  Mk,  III 
series  airplanes.  The  CAA  reports  that 
the  manufacturer  has  reported  three 
occurrences  of  cracks  in  the  rear  engine- 
mounting  frame  detected  by  operators 
during  routine  inspections. 

What  Are  the  Consequences  if  the 
Condition  Is  Not  Corrected? 

These  cracks  could  lead  to  engine 
mount  failure  with  consequent 
separation  of  the  engine  from  the 
airplane. 


Is  There  Service  Information  That 
Applies  to  This  Subject? 

Britten  Norman  has  issued  Service 
Bulletin  No.  SB  281.  Issue  1,  dated  May 
1,2002. 

What  Are  the  Provisions  of  This  Service 
Information? 

The  service  bulletin  includes 
procedures  for: 

— Inspecting  the  rear  engine-mount 
frame  for  cracks;  and 

—Replacing  the  frame  if  cracks  are 
found. 

What  Action  Did  the  CAA  Take? 

The  CAA  classified  this  service 
bulletin  as  mandatory  and  issued  British 
AD  Number  001-05-2002.  not  dated,  in 
order  to  ensure  the  continued 
airworthiness  of  these  airplanes  in  the 
United  Kingdom. 

Was  This  in  Accordance  With  the 
Bilateral  Airworthiness  Agreement? 

These  airplane  models  are 
manufactured  in  the  United  Kingdom 
and  are  type  certificated  for  operation  in 
the  United  States  under  the  provisions 
of  section  21.29  of  the  Federal  Aviation 
Regulations  (14  CFR  21.29)  and  the 
applicable  bilateral  airworthiness 
agreement. 

Pursuant  to  this  bilateral 
airworthiness  agreement,  the  CAA  has 
kept  FAA  informed  of  the  situation 
described  above. 


The  FAA's  Determination  and  an 
Explanation  of  the  Provisions  of  This 
Proposed  AD 

What  Has  FAA  Decided? 

The  FAA  has  examined  the  findings 
of  the  CAA;  reviewed  all  available 
information,  including  the  service 
information  referenced  above;  and 
determined  that: 

— The  imsafe  condition  referenced  in 
this  document  exists  or  could  develop 
on  other  Britten  Norman  BN2A  Mk.  Ill 
series  airplanes  of  the  same  type 
design  that  are  on  the  U.S.  registry; 

— The  actions  specified  in  the 
previously-referenced  service 
information  should  be  accomplished 
on  the  affected  airplanes;  and 

—AD  action  should  be  taken  in  order  to 
correct  this  unsafe  condition. 

What  Would  This  Proposed  AD  Requin-' 

This  proposed  AD  would  require  you 
to  incorporate  the  actions  in  the 
previously-referenced  service  bulletin. 

Cost  Impact 

How  Many  Airplanes  Would  This 
Proposed  AD  Impact? 

We  estimate  that  this  proposed  AD 
affects  7  airplanes  in  the  U.S.  registry. 

What  Would  Be  the  Cost  Impact  of  This 
Proposed  AD  on  Owners/Operators  of 
the  Affected  Airplanes? 

We  estimate  the  following  costs  to 
accomplish  each  proposed  inspection: 


Latx>r  cost 


4  workhours  x  $60  per  hour  =  $240 


Pans  cost 


Total  cost  per     Total  cost  on  U  S  oper- 
airplane  ators 


No  cost  for  parts 


$240     7  X  $240  =  $1 ,680 


We  estimate  the  following  costs  to 
accomplish  any  necessary  replacements 
that  would  be  required  based  on  the 


results  of  the  proposed  inspection.  We 
have  no  way  of  determining  the  number 


of  airplanes  that  may  need  such 
replacement: 


Labor  cost 


Parts  cost 


Total  cost  per 
airplane 


30  workhours  x  $60  per  hour  =  $1,800 


$10,000 


$11,800 


Regulatory  Impact 

Would  This  Proposed  AD  Impact 
Various  Entities? 

The  regulations  proposed  herein 
would  not  have  a  substantial  direct 
effect  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government.  Therefore, 
it  is  determined  that  this  proposed  rule 


would  not  have  federalism  implications 
under  Executive  Order  13132. 

Would  This  Proposed  AD  Involve  a 
Significant  Rule  or  Regulatory  Action? 

For  the  reasons  discussed  above,  I 
certify  that  this  proposed  action  (1)  is 
not  a  "significant  regulatory  action" 
under  Executive  Order  12866;  (2)  is  not 
a  "significant  rule"  under  DOT 
Regulatory  Policies  and  Procedures  (44 
FR  11034,  February  26,  1979);  and  (3)  if 
promulgated,  will  not  have  a  significant 


economic  impact,  positive  or  negative, 
on  a  substantial  number  of  small  entities 
under  the  criteria  of  the  Regulatory 
Flexibility  Act.  A  copy  of  the  draft 
regulatory  evaluation  prepared  for  this 
action  has  been  placed  in  the  Rules 
Docket.  A  copy  of  it  may  be  obtained  by 
contacting  the  Rules  Docket  at  the 
location  provided  under  the  caption 
ADDRESSES. 
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List  of  Subjects  in  14  CFR  Part  39 

Air  transportation.  Aircraft.  Aviation 
safety.  Safety. 
The  Proposed  Amendment 

Accordingly,  under  the  authority 
delegated  to  me  by  the  Administrator, 
the  Federal  Aviation  Administration 
proposes  to  amend  part  39  of  the 
Federal  Aviation  Regulations  (14  CFR 
part  39)  as  follows: 


PART  39— AIRWORTHINESS 
DIRECTIVES 

1.  The  authority  citation  for  part  39 
continues  to  read  as  foUowrs: 

Authority:  49  U.S.C.  106(g).  40113.  44701. 

§39.13    [Amended] 

2.  FAA  amends  §  39.13  by  adding  a 
new  airworthiness  directive  (AD)  to 
read  as  follows: 

Britten  Norman  (Bembridge)  Limited:  Docket 
No.  2002-C;E-36-AD. 
la]  UTiaf  airplanes  are  affected  by  this  AD? 
This  .^D  affe<:ts  Models  BN2A  MK.  111.  BN2A 


MK.  I1I-2.  and  BN2A  MK.  III-3  airplanes,  all 
serial  numbers,  that  are  certificated  in  any 

category. 

(b)  Who  must  comply  wth  this  AD? 
Anyone  who  wishes  to  operate  any  of  the 
airplanes  identified  in  paragraph  (a)  of  this 
AD  must  comply  with  this  AD. 

(c)  What  problem  does  this  AD  address? 
The  actions  specified  by  this  AD  are  intended 
to  detect  and  correct  cracks  in  the  rear 
engine-mounting  frame,  which  could  lead  to 
engine  mount  failure  with  consequent 
separation  of  the  engine  from  the  airplane. 

(d)  What  actions  must  1  accomplish  to 
address  this  problem?  To  address  this 
problem,  you  must  accomplish  the  following: 
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(1)  Inspect  the  rear  engine-mounting  frame, 
pan  numl5er  (P/N)  NB51-H-1021,  or  FAA- 
approved  equivalent  part  number,  for  cracks 


(2)  If  cracks  are  found  during  any  inspection  re- 
quired in  paragraph  (d)(1)  of  this  AD.  replace 
the  mounting  frame  with  a  new  frame.  P/N 
NB51-H-1021,  or  FAA-approved  equivalent 
part  numtjer 


Initially  upon  accumulating  1.000  hours  time- 
in-service  (TIS)  on  the  engine  rriounting 
frame  or  within  the  next  50  hours  TIS  after 
the  effective  date  of  this  AD,  whtehever  oc- 
curs later.  If  no  cracks  are  found  on  the  ini- 
tial inspection,  repetitively  inspect  every  200 

hours  TIS.  _. 

Prior  to  further  flight  after  the  inspection  in 
which  any  crack  and/or  damage  is  found. 
After  installing  the  new  frame,  inspect  as  re- 
quired in  paragraph  (d)(1)  of  this  AD. 


In  accordance  with  Britten-Norman  Service 
Bulletin  No.  SB  281,  Issue  1,  dated  May  1, 
2002. 


In  accordance  with  Britten-Nonnnan  Service 
Bulletin  No.  SB  281,  Issue  1.  dated  May  1, 
2002. 


Note  1:  When  vou  replace  the  engine- 
mounting  frame.'this  AD  requires  you  to 
inspect  per  paragraph  (d)(1)  of  this  AD  upon 
accumulating  1.000  hours  TIS. 

(e)  Can  I  comply  Mth  this  AD  in  any  other 
wav^  You  mav  use  an  alternative  method  of 
compliance  or  adjust  the  compliance  time  if: 

(1)  Your  alternative  method  of  compliance 
provides  an  equivalent  level  of  safety:  and 

(2)  The  Standards  Office  Manager.  Small 
Airplane  Directorate,  approves  your 
alternative.  Submit  your  request  through  an 
FAA  Principal  Maintenance  Inspector,  who 
may  add  comments  and  then  send  it  to  the 
Standards  Office  Manager. 

Note  2:  This  AD  applies  to  each  airplane 
identified  in  paragraph  (a)  of  this  AD. 
regardless  of  whether  it  has  been  modified, 
altered,  or  repaired  in  the  area  subjec  t  to  the 
requirements  of  this  AD.  For  airplanes  that 
have  been  modified,  altered,  or  repaired  so 
that  the  performance  of  the  requirements  ol 
this  AD  is  affected,  the  owner/operator  must 
request  approval  for  an  alternative  method  o 
compliance  in  accordance  with  paragraph  (el 
of  this  AD.  The  request  should  include  an 
assessment  of  the  effect  of  the  modification, 
alteration,  or  repair  on  the  unsafe  condition 
addressed  bv  this  AD:  and.  if  you  have  not 
eliminated  the  unsafe  condition,  specihc 
actions  you  propose  to  address  it. 

(f)  Wheiv  can  I  get  information  about  any 
already-approved  alternative  methods  uf 
compliance?  Contact  Doug  Rudolph, 
Aerospace  Engineer.  FAA.  Small  Airplane 
Directorate,  901  Locust.  Room  301.  Kansas 
Citv  Missouri  64106:  telephone:  (8161  329- 
40.49:  facsimile:  (816)  329-4090. 

(g)  What  if  I  need  to  fly  the  airplane  to 
another  location  to  comply  ivith  this  AD?  I  ht 
FAA  can  issue  a  special  flight  permit  under 
sections  21.197  and  21.199  of  the  Federal 


Aviation  Regulations  (14  CFR  21.197  and 
■'I  199)  to  operate  vour  airplane  to  a  location 
where  you  can  accomplish  the  requirements 
of  this  AD.  ^  ^    ^ 

(h)  How  do  I  get  copies  of  the  documents 
referenced  in  this  AD?  You  may  get  copies  of 
the  documents  referenced  in  this  AD  from 
Britten  Norman  (Bembridge)  Limited 
Bembridge.  Isle  of  Wight.  United  Kingdom 
P035  .5PR;  telephone:  +44  (0)  1983  872511: 
facsimile:  +44  (0)  1983  873246.  You  may 
view  these  documents  at  FAA,  Central 
Region,  Office  of  the  Regional  Counsel,  901 
Locust.  Room  .506,  Kansas  City.  Missouri 
64106. 

Note  3:  The  subject  of  this  AD  is  addressed 
in  British  AD  001-05-2002.  not  dated. 

Issued  in  Kansas  City,  Missouri,  on 
September  9.  2002. 
Michael  Gallagher, 

Manager.  Small  Airplane  Directorate.  Aircraft 
Certification  Ser\ice. 
IFR  [3oc.  02-23515  Filed  9-16-02;  8.45  am) 
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BROADCASTING  BOARD  OF 
GOVERNORS 

22  CFR  Part  507 

Sunshine  Act 

agency:  The  Broadcasting  Board  of 

Governors. 

action:  Notice  of  proposed  rulemaking, 

summary:  This  regulation  proposes  to 
establish  rules  for  implementing  open 


meetings  under  the  Sunshine  Act  for  the 

Broadcasting  Board  of  Governors  (BBG 

or  Agency). 

dates:  Comments  must  be  submitted  on 

or  before  October  2 .  2002 . 

addresses:  Send  comments  concerning 

the  proposed  rule  to  Carol  M.  Booker. 

Legal  Counsel,  Broadcasting  Board  of 

Governors,  330  Independence  Avenue, 

SW.,  Washington,  DC  20237. 

FOR  FURTHER  INFORMATION  CONTACT: 

Carol  M.  Booker,  Legal  Counsel,  at  (202) 

401-3736. 

SUPPLEMENTARY  INFORMATION:  Pub.  L. 

103-236,  the  United  States  Broadcastmg 

Act  of  1994,  created  the  BBG  within  the 

United  States  Information  Agency 

(USIA).  By  law,  the  bipartisan  board 

consisted  of  nine  members— eight 

members  who  were  appointed  by  the 

President,  by  and  with  the  advice  and 

consent  of  the  Senate,  and  the  USL\ 

Director. 

On  October  21. 1998,  President 
Clinton  signed  Pub.  L.  105-277.  the 
Omnibus  Consolidated  Emergency 
Supplemental  Appropriations  Act  for 
Fiscal  Year  1999.  Contained  as  Division 
G  of  this  legislation  was  the  Foreign 
Affairs  Reform  and  Restructuring  Act  of 
1998.  which  reorganized  the  foreign 
affairs  agencies  of  the  U.S.  Government. 
Under  this  reorganization,  the 
Broadcasting  Board  of  Governors 
-    became  an  independent  Federal  entity 
on  October  1 . 1 999.  Under  the 
reorganization  of  the  foreign  affairs 


agencies,  the  responsibilities  of  the 
Board  remained  intact,  and  the 
membership  of  the  Board  remained  the 
same,  except  that  the  USLA  Director  was 
replaced  by  the  Secretary  of  State. 

The  BBG  has  responsibility  for 
oversight  of  all  United  States  sponsored, 
non-military  broadcasting  to  foreign 
countries.  The  BBG  oversees  the 
operations  of  the  International 
Broadcasting  Bureau  (IBB),  which 
includes  the  worldwide  broadcasting 
services  of  the  Voice  of  America  (VOA). 
WORLDNET,  the  Office  of  Cuba 
Broadcasting  (OCB),  Engineering  and 
Technical  Operations.  The  BBG  also 
oversees  two  grantee  organizations. 
Radio  Free  Europe/Radio  Liberty  (RFE/ 
RL)  and  Radio  Free  Asia  (RFA).  The 
Board  members  also  serve  as  the 
members  of  the  Board  of  Directors  of 
both  RFE/RL  and  RFA. 

The  Board's  authorities  include, 
among  others: 

•  To  review  and  evaluate  the  mission 
and  operation  of,  and  assess  the  quality, 
effectiveness,  and  professional  integrity 
of,  all  such  activities  within  the  broad 
foreign  policy  objectives  of  the  United 
States; 

•  To  make  and  supervise  grants  for 
broadcasting  and  related  activities  of 
RFE/RL  and  RFA; 

•  To  review,  evaluate  and  determine, 
at  least  annually,  the  addition  or 
deletion  of  language  services;  and 

•  To  allocate  funds  appropriated  for 
international  broadcasting  activities 
among  the  various  elements  of  the  IBB 
and  grantees,  subject  to  reprogramming 
notification. 

In  total,  the  BBG  broadcasting  entities 
transmit  more  than  2,000  hours  of 
weekly  programming  in  61  languages  to 
more  than  100  million  weekly  listeners 
worldwide. 

The  Sunshine  Act  (5  U.S.C.  552b)  is 
a  Federal  Law  that  requires  meetings  of 
Federal  Agencies  to  remain  public  and 
in  most  cases  the  time,  place  and  subject 
matter  of  the  meeting  should  be 
announced  prior  to  its  occurrence. 

In  accordance  with  5  U.S.C.  605(b), 
the  BBG  certifies  that  the  rules  do  not 
have  a  significant  adverse  economic 
impact  on  a  substantial  number  of  small 
entities.  This  rule  is  not  considered 
significant  regulatory  action  within  the 
meaning  of  section  3(f)  of  Executive 
Order  12866,  nor  does  this  rule  have 
Federalism  implications  warranting  the 
preparation  of  a  Federalism  Assessment 
in  accordance  with  Executive  Order 
12612. 


Dated:  August  23.  2002. 
Carol  M.  Booker, 

Legal  Counsel.  Broadcasting  Board  of 
Governors. 

List  of  Subjects  in  22  CFR  507 

Sunshine  Act. 

Accordingly,  22  CFR  part  507  is 
proposed  to  be  added  to  read  as  set  forth 
below: 

PART  507— RULES  FOR 
IMPLEMENTING  OPEN  MEETINGS 
UNDER  THE  SUNSHINE  ACT  FOR  THE 
BROADCASTING  BOARD  OF 
GOVERNORS 

Sec. 

507.1  General  Policies. 

507.2  Definitions. 

507.3  Requirement  for  open  meetings. 

507.4  Grounds  on  which  meetings  may  be 
closed. 

507.5  Procedures  for  announcing  meetings. 

507.6  Procedures  for  closing  meetings. 

507.7  Reconsideration  of  opening  or  closing 
a  meeting. 

507.8  Recording  keeping  of  closed 
meetings. 

Authority:  Pub.  L.  93-129,  87  Stat.  956,  5 
U.S.C.  552b. 

§507.1    Gmwral  policies. 

The  Broadcasting  Board  of  Governors 
will  provide  the  public  with  the  fullest 
practical  information  regarding  its 
decision  making  process  while 
protecting  the  rights  of  individuals  and 
its  abilities  to  carry  out  its 
responsibilities. 

§507.2    Definitions. 

The  following  definitions  apply: 

(a)  The  term  agency  includes  any 
establishment  in  the  executive  branch  of 
the  government  headed  by  a  collegial 
body  composed  of  two  or  more 
individual  members,  a  majority  of 
whom  are  appointed  to  such  position  by 
the  President  with  the  advice  and 
consent  of  the  Senate,  and  any 
subdivision  thereof  authorized  to  act  on 
behalf  of  the  agency.  The  Broadcasting 
Board  of  Governors  is  a  government 
agency  headed  by  a  nine-member  board, 
eight  of  whom  are  appointed  by  the 
President  with  the  advice  and  consent 
of  the  Senate,  and  the  ninth  being  the 
Secretary  of  State.  Therefore,  the 
Broadcasting  Board  of  Governors  is  an 
"agency"  under  these  terms. 

(b)  Tne  term  meeting  means  the 
deliberation  of  this  Board  where  such 
deliberations  determine  or  result  in  the 
joint  conduct  or  disposition  of  official 
Board  business. 

(c)  The  term  member  means  an 
individual  who  belongs  to  the  Board 
who  has  been  appointed  by  the 
President  and  confirmed  by  the  Senate 
or  is  the  Secretary  of  State. 


§  507.3    RequirwiMrit  of  open  meetings. 

Members  shall  not  jointly  conduct  or 
dispose  of  agency  business  other  than  in 
accordance  with  this  section.  Except  as 
provided  in  §  507.4  every'  portion  of 
every  meeting  of  the  agency  shall  be 
open  to  public  observation. 

§  507.4    Grounds  on  wtiich  meetings  may 
be  closed. 

The  Board  shall  open  every  portion  of 
every  meeting  of  the  agency  for  public 
observation  except  where  the  agency 
determines  that  such  portion  or  portions 
of  the  meeting  or  the  disclosure  of  such 
information  is  likely  to: 

(a)  Disclose  matters  that  are: 

(1)  Specifically  authorized  under 
criteria  established  by  an  Executive 
order  to  be  kept  secret  in  the  interests 
of  national  defense  or  foreign  policy, 
and 

(2)  In  fact  properly  classified  pursuant 
to  such  Executive  order; 

(b)  Relate  solely  to  the  internal 
personnel  rules  and  practice  of  the 
agency; 

(c)  Disclose  matters  specifically 
exempted  from  disclosure  by  statute: 
Provided,  that  such  statute: 

(1)  Requires  that  the  matters  be 
withheld  from  the  public  in  such 
manner  as  to  leave  no  discretion  on  the 
issue,  or 

(2)  Established  practical  criteria  for 
withholding  or  refers  to  particular  types 
of  matters  to  be  withheld: 

(d)  Disclose  trade  secrets  and 
commercial  or  financial  information 
obtained  fitim  a  person  and  privileged 
or  confidential; 

(e)  Involve  accusing  any  person  of  a 
crime,  or  formally  censuring  any  person: 

(f)  Disclose  information  of  a  personal 
nature  where  disclosure  would 
constitute  a  clearly  unwarranted 
invasion  of  personal  privacy; 

(g)  Disclose  investigatory  records 
compiled  for  law  enforcement  purposes, 
or  information  which  if  written  would 
be  contained  in  such  records,  but  onlv 
to  the  extent  that  the  production  of  such 
records  or  information  would: 

(1)  Interfere  with  enforcement 
proceedings, 

(2)  Deprive  a  person  of  a  right  to  a  fair 
trial  on  an  impartial  adjudication, 

(3)  Constitute  an  unwarranted 
invasion  of  personal  privacy. 

(4)  Disclose  the  identity  of  a 
confidential  source  and.  in  the  case  of 
a  record  compiled  by  a  criminal  law 
enforcement  authority  in  the  course  of 

a  criminal  investigation,  or  by  an  agency 
conducting  a  lawful  national  security 
intelligence  investigation,  confidential 
source. 

(5)  Disclose  investigative  techniques 
and  procedures,  or 
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(6)  Endanger  the  life  or  physical  safety 
of  law  enforcement  personnel; 

(h)  Disclose  information,  the 
premature  disclosure  of  which  would  be 
likely  to  significantly  frustrate 
implementation  of  a  proposed  agency 
action.  This  shall  not  apply  in  any 
instance  where  the  Board  has  already 
disclosed  to  the  public  the  content  or 
the  nature  of  its  proposed  action,  or 
where  the  Board  is  required  by  law  to 
make  such  disclosures  on  its  own 
initiative  prior  to  taking  final  Board 
action  on  such  proposal:  or 

(i)  Specifically  concern  the  Board's 
issuance  of  a  subpoena,  or  the  Board's 
participation  in  a  civil  action  or 
proceeding,  an  action  in  a  foreign  court 
or  international  tribunal,  or  an 
arbitration,  or  the  initiation,  conduct  or 
disposition  by  the  Board  of  a  particular 
case  of  formal  agency  adjudication,  or 
otherwise  involving  a  determination  on 
the  record  after  opportunity  for  a 
hearing. 

§  507.5    Procedures  for  announcing 
meetings. 

(a)  In  the  case  of  each  meeting,  the 
Board  shall  make  public,  at  least  one 
week  before  the  meeting,  the  time, 
place,  and  subject  matter  of  the  meeting, 
whether  it  is  to  be  open  or  closed  to  the 
public,  and  the  name  and  phone 
number  of  the  official  designated  by  the 
Board  to  respond  to  requests  for 
information  about  the  meeting.  Such 
announcement  shall  be  made  unless  a 
majority  of  the  members  of  the  Board 
determine  by  a  recorded  vote  that  such 
meeting  must  be  called  at  an  earlier 
date,  in  which  case  the  Board  shall 
make  public  announcement  of  the  time, 
place,  subject  matter  of  such  meeting 
and  whether  it  is  open  or  closed  to  the 
public,  at  the  earliest  practical  time. 

(b)  Immediately  following  the  public 
announcement,  the  Board  will  publish  it 
in  the  Federal  Register. 

§  507.6    Procedures  for  closing  meetings. 

(a)  The  closing  of  a  meeting  shall 
occiu  only  when: 

(1)  A  majority  of  the  membership  of 
the  Board  votes  to  take  such  action.  A 
separate  vote  of  the  Board  members 
shall  be  taken  with  respect  to  each 
Board  meeting,  a  portion  or  portions  of 
which  are  proposed  to  be  closed  to  the 
public  pursuant  to  §  507.4.  or  with 
respect  to  any  information  which  is 
proposed  to  be  withheld  under  §  507.4. 
A  single  vote  may  be  taken  with  respect 
to  a  series  of  meetings,  a  portion  or 
portions  of  which  are  proposed  to  be 
closed  to  the  public,  or  with  respect  to 
any  information  concerning  such  series 
of  meetings,  so  long  as  each  meeting  in 
such  series  involves  the  same  particular 


matters  and  is  scheduled  to  be  held  not 
more  than  thirty  days  after  the  initial 
meeting  in  such  series.  The  vote  of  each 
Board  member  participating  in  such 
vote  shall  be  recorded  and  no  proxies 
shall  be  allowed. 

(2)  Whenever  any  person  whose 
interest  may  be  directly  affected  by  a 
portion  of  the  meeting  requests  that  the 
Board  close  such  a  portion  to  the  public 
for  any  of  the  reasons  referred  to  in 
§  507.4  (e),  (f)  or  (g),  the  Board,  upon 
request  of  any  of  its  Board  members, 
shall  take  a  recorded  vote,  whether  to 
close  such  portion  of  the  meeting. 

(b)  Within  one  day  of  any  vote  taken, 
the  Board  shall  make  publicly  available 
a  written  copy  of  such  vote  reflecting 
the  vote  of  each  member  on  the  question 
and  full  written  explanation  of  its  action 
closing  the  entire  or  portion  of  the 
meeting  together  with  a  list  of  all 
persons  expected  to  attend  the  meeting 
and  their  affiliation. 

(c)  The  Board  shall  announce  the 
time,  place  and  subject  matter  of  the 
meeting  at  least  eight  (8)  days  before  the 
meeting. 

(d)  For  every  closed  meeting,  the 
Board's  Legal  Counsel  shall  publicly 
certify  that,  in  his  or  her  opinion,  the 
meeting  may  be  closed  to  the  public  and 
shall  state  each  relevant  exemptive 
provision.  A  copy  of  such  certification, 
together  with  a  statement  ft-om  the 
presiding  officer  of  the  meeting  setting 
forth  the  time  and  place  of  the  meeting, 
and  the  persons  present,  shall  be 
retained  by  the  Board. 

§  507.7    Reconsideration  of  opening  or 
closing  a  meeting. 

The  time  or  place  of  a  Board  meeting 
may  be  changed  following  the  public 
announcement  only  if  the  Board 
publicly  announces  such  change  at  the 
earliest  practicable  time.  The  subject 
matter  of  a  meeting,  or  the 
determination  of  the  agency  to  open  or 
close  a  meeting,  or  a  portion  of  a 
meeting,  to  the  public,  may  be  changed 
following  the  public  announcement 
only  if  a  majority  of  the  Board  members 
determines  by  a  recorded  vote  that 
Board  business  so  requires  and  that  no 
earlier  announcement  of  the  change  was 
possible,  and  the  Board  publicly 
announces  such  change  and  the  vote  of 
each  member  upon  such  change  at  the 
earliest  practicable  time. 

§  507.8    Recording  keeping  of  closed 
meetings. 

(a)  The  Board  shall  maintain  an 
electronic  recording  of  the  proceedings 
of  each  meeting,  or  portion  of  a  meeting, 
closed  to  the  public. 

(b)  The  Board,  after  review  by  the 
Chairman,  shall  make  promptly 


available  to  the  public  in  a  place  easily 
accessible  to  the  public,  a  complete 
transcript  or  electronic  record  of  the 
discussion  of  any  item  on  the  agenda,  or 
any  item  of  testimony  of  any  witness 
received  at  the  Board  meeting,  except 
for  such  item  or  items  of  such 
discussion  or  testimony  as  the  Board 
determines  to  contain  information 
which  may  be  withheld  under  §  507.4. 
Copies  of  such  record,  disclosing  the 
identity  of  each  speaker,  shall  be 
furnished  to  any  person  at  the  actual 
cost  of  duplication.  The  Board  shall 
maintain  a  complete  transcript  or 
electronic  copy  of  each  meeting,  or 
portion  of  a  meeting,  closed  to  the 
public,  for  a  period  of  at  least  two  years 
after  such  meeting,  or  until  one  year 
after  the  conclusion  of  any  Board 
proceeding  with  respect  to  which  the 
meeting  or  portion  was  held,  whichever 
occurs  later. 

|FR  Doc.  02-23484  Filed  9-16-02;  8.45  am] 
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UBRARY  OF  CONGRESS 
Copyright  Office 

37  CFR  Part  201 
[Docliet  No.  RM  200&-3C] 

Pubiic  Performance  of  Sound 
Recordings:  Definition  of  a  Service 

agency:  Copyright  Office,  Library  of 

Congress. 

ACTION:  Request  for  comment. 

summary:  The  Copyright  Office  of  the 
Library  of  Congress  is  providing  an 
opportunity  to  all  interested  persons  to 
file  comments  to  a  motion  requesting  a 
stay  of  its  final  rule  which  clarifies  that 
transmissions  of  a  broadcast  signal  over 
a  digital  commimications  network  are 
not  exempt  from  copyright  liability 
under  section  114(d)(1)(A)  of  the 
Copyright  Act. 

DATES:  Oppositions  are  due  no  later 
than  Tuesday,  September  24,  2002. 
Replies  are  due  no  later  than  Friday, 
September  27,  2002. 
ADDRESSES:  An  original  and  five  copies 
should  be  hand  delivered  to:  Office  of 
the  Copyright  General  Counsel.  James 
Madison  Memorial  Building,  Room  LM- 
403,  First  and  Independence  Avenue, 
SE..  Washington,  DC  20540. 
FOR  FURTHER  INFORMATION  CONTACT: 
David  O.  Carson,  General  Counsel,  or 
Tanya  M.  Sandros.  Senior  Attorney, 
Copyright  Arbitration  Royalty  Panel, 
P.O.  Box  70977,  Southwest  Station, 
Washington,  DC  20024.  Telephone; 


(202)  707-8380.  Telefax:  (202)  252- 
3423. 

SUPPLEMENTARY  INFORMATION:  On 

December  11,  2000.  the  Copyright  Office 
issued  a  final  rule  to  clarify  that  the 
transmission  of  a  sound  recording  as 
part  of  a  retransmission  of  an  AM/FM 
broadcast  signal  over  a  digital 
commimications  network,  such  as  the 
Internet,  is  subject  to  the  limited  digital 
performance  right  provided  by  section 
106(6)  of  the  Copyright  Act,  title  17  of 
the  United  States  Code,  and  is  not 
exempt  imder  section  114(d)(1)(A) — the 
provision  that  specifically  exempts  a 
"nonsubscription  broadcast 
transmission."  65  FR  77292  (December 
11,2000). 

Broadcasters  have  challenged  the 
Copyright  Office's  final  rule  and  its 
interpretation  of  the  relevant  statutory 
provisions.  On  January  25,  2001, 
Bonneville  International  Corp.,  Clear 
Channel  Commimications,  Inc.,  Cox 
Radio.  Inc.,  Emmis  Conmiunications 
Corp.,  Entercom  Conmiunications  Corp., 
Susquehanna  Radio  Corp.  and  the 
National  Association  of  Broadcasters 
(hereinafter,  "Broadcasters")  filed  suit 
in  the  United  States  District  Court  for 
the  Eastern  District  of  Pennsylvania, 
seeking  a  declaratory  ruling  that  the 
Office's  rule  was  invalid.  On  cross 
sununary  judgment  motions,  the  district 
court  upheld  the  Copyright  Office's 
interpretation  of  the  statutory 
exemption,  finding  the  interpretation 
both  reasonable  and  permissible. 
Bonneville  Int'I.  et  al.  v.  Peters,  153  F. 
Supp.  2d  763  (E.D.  Pa.  2001).  An  appeal 
of  the  district  court's  decision  is 
currently  pending  in  the  Third  Circuit. 
See  Bonneville,  et  al.  v.  Peters,  Case  No. 
01-3720  (3d  Cir.). 

Under  the  Office's  interpretation  of 
the  section  114(d)(1)(A)  exemption, 
FCC-licensed  broadcasters  who 
retransmit  their  AM/FM  progrrunming 
over  the  Internet  may  publicly  perform 
the  sound  recordings  diat  are  part  of 
that  programming  under  the  section  114 
statutory  license  provided  that  the 
licensee  pays  the  appropriate  copjright 
royalty  fees  and  abides  by  the  terms  of 
the  statutory  license.  The  rates  and 
terms  for  use  of  this  license  and  for  the 
statutory  license  for  making  ephemeral 
phonorecords  for  the  purpose  of 
facilitating  digital  transmissions  were 
recently  adopted  by  the  Library  of 
Congress.  See  Final  Order  and  Rule. 
Docket  No.  2000-9  CARP  DTRA1&2,  67 
FR  45239  (July  8,  2002).  Under  these 
rules,  the  first  pajrment  of  copyright 
royalty  fees  for  those  operating  under 
the  section  112  and  section  114 
statutory  licenses  is  due  October  20, 
2002. 


Broadcasters,  however,  would  like  to 
stay  the  application  of  the  Copyright 
Office's  interpretation  of  section 
114(d)(1)(A).  To  this  end,  Bonneville 
International  Corp.,  Clear  Channel 
Communications,  Inc.,  Cox  Radio,  Inc., 
Enmiis  Communications  Corp.. 
Entercom  Communications  Corp..  Salem 
Communications  Corp.,  Susquehanna 
Radio  Corp.  and  the  National 
Association  of  Broadcasters  (hereinafter, 
"Movants")  filed  a  motion  for  stay ' 
with  the  Copyright  Office  on  September 
11,  2002,  asking  "the  Register  of 
Copyrights  to  stay  the  Register's 
December  11,  2000  final  rule,  65  FR 
77330  (December  11,  2000),  to  the 
extent  that  its  application  would 
otherwise  require  thousands  of  radio 
stations  across  the  nation  to  pay 
retrospective  royalties  covering  a  four 
year  period  on  October  20,  2002  and 
thereafter  to  make  royalty  payments  on 
a  monthly  basis  for  broadcasting 
transmissions  that  Broadcasters  contend 
are  exempt  from  any  such  obligation 
piursuant  to  17  U.S.C.  114(d)(1)(A)." 

Because  this  rule  was  promulgated 
through  a  notice  and  comment 
proceeding  in  accordance  with  the 
Administrative  Procedure  Act,  title  5  of 
the  United  States  Code,  Chapter  5, 
Subchapter  n  and  Chapter  7,  the 
Copyright  Office  is  publishing  this 
notice  to  anjioimce  the  receipt  of  the 
motion  to  stay  the  December  11,  2000, 
final  rule  and  to  provide  any  person 
with  an  interest  in  this  proceeding  with 
an  opportunity  to  comment  on  the 
motion. 

Oppositions  are  due  in  the  Copyright 
Office  no  later  than  close  of  business  on 
Tuesday,  September  24,  2002.  Replies 
are  due  no  later  than  Friday,  September 
27,  2002. 

Dated:  September  13.  2002. 
David  O.  Carson. 

General  Counsel. 

(FR  Doc.  02-23731  Filed  9-16-02:  8:4.'i  am) 
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'  A  copy  of  the  motion  to  stay  has  been  posted 
to  the  Copyright  Office  website  at:  http:// 
^-n-w.Ioc.gov/copyrighl/carp/moliontostay.pdl. 
Alternatively,  copies  of  the  motion  are  available  in 
the  Office  of  the  General  Counsel  for  copyinf;. 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  52  and  81 
[ME-68-7017b;  FRL-7378-2] 

Approval  and  Promulgation  of  Air 
Quality  Implamantation  Plana;  Maine; 
Redaslgnatlon  of  tha  Portlana,  Maine 
Moderate  Ozone  Nonattalnment  Area 
to  Attainment,  Determination  of 
Attainment  and  Approval  of  the 
Aaeociated  Maintenance  Plan;  or 
Determination  of  Nonattalnment  as  of 
NovemtMrlS,  1997and 
Reclaasificatlon  of  the  Portland,  Maine 
Area 

agency:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  EPA  is  proposing  in  the 
alternative  either  to  redesignate  the 
Portland,  Maine  moderate  ozone 
nonattalnment  area  (the  Portland  Area) 
to  attainment  for  the  1-hour  ozone 
National  Ambient  Air  Quality  Standard 
(NAAQS),  or  to  determine  that  the 
Portland  Area  did  not  attain  by 
November  15.  1997,  and  thus  nfust  be 
reclassified  to  serious.  The  Portland 
Area  is  comprised  of  three  counties  in 
Maine;  Cumberland.  Sagadahoc,  and 
York.  EPA  is  proposing  to  determine 
that  the  Portland  Area  has  attained  the 
NAAQS.  This  determination  is  based  on 
three  years  of  complete  quality-assured 
ambient  air  monitoring  data  for  the 
1999-2001  ozone  seasons.  The  EPA  is 
also  proposing  to  approve  the 
maintenance  plan,  submitted  by  the 
Maine  Department  of  Environmental 
Protection  as  a  revision  to  the  Maine 
State  Implementation  Plan  (SIP). 
Approval  of  the  maintenance  plan 
would  put  into  place  a  plan  for 
maintaining  the  1-hour  ozone  standard 
for  the  next  10  years  in  the  Portland 
Area.  EPA  is  also  proposing  to  approve 
Maine's  1999  attainment  inventory  for 
the  Portland  Area  into  the  Maine  State 
Implementation  Plan.  This  inventory 
establishes  a  1999  ozone  emission 
inventory  of  volatile  organic  compounds 
and  oxides  of  nitrogen  for  the  Portland 
nonattalnment  area  in  Maine. 

In  the  alternative.  EPA  is  proposing  to 
find  that  the  Portland  Area  did  not 
attain  the  1-hour  ozone  NAAQS  by 
November  15. 1997.  the  date  set  forth  in 
the  Clean  Air  Act  (CAA)  for  moderate 
nonattalnment  areas  that  have  received 
a  1-year  attainment  date  extension 
under  section  181(a)(5)  of  the  CAA.  If 
EPA  finalizes  this  finding,  the  CAA 
provides  that  the  Portland  Area  would 
be  reclassified,  at  least  to  a  serious 
nonattainment  area.  EPA  is  also  taking 
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comment  on  a  proposed  schedule  for 
submittal  of  the  SIP  revisions  required 
for  serious  areas  should  the  Portland 
Area  be  reclassified  and  a  requirement 
that  Maine  develop  an  attainment 
demonstration  that  provides  for 
attainment  as  expeditiously  as 
practicable.  Finally,  EPA  is  proposing  to 
grant  an  extended  effective  date  for  the 
determination  of  nonattainment  and 
reclassification  to  give  time  for  facilities 
to  plan  compliance  with  new 
construction  permitting  requirements. 
DATES:  Written  comments  must  be 
received  on  or  before  October  17.  2002. 
ADDRESSES:  Written  comments  (two 
copies,  if  possible)  should  be  sent  to: 
David  B.  Conroy  at  the  EPA  Region  1 
{New  England)  Office,  One  Congress 
Street.  Suite  1100-CAQ,  Boston. 
Massachusetts  02114-2023.  Copies  of 
the  State  submittal  and  EPA's  technical 
support  document  are  available  for 
public  inspection  during  normal 
business  hours  at  the  following 
addresses:  U.S.  Environmental 
Protection  Agency,  Region  1  (New 
England).  One  Congress  St..  11th  Floor. 
Boston.  Massachusetts,  telephone  (617) 
918-1664,  and  at  the  Maine  Department 
of  Environmental  Protection.  Bureau  of 
Air  Quality  Control.  First  Floor  of  the 
Tyson  Building.  Augusta  Mental  Health 
Institute  Complex,  Augusta,  Maine 
04333-0017.  Please  telephone  in 
advance  before  visiting. 
FOR  FURTHER  INFORMATION  CONTACT: 
Richard  P.  Burkhart,  (617)  918-1664. 
SUPPLEMENTARY  INFORMATION:  On  July  9. 
2002,  the  State  of  Maine  submitted  a 
request  that  EPA  redesignate  the 
Portland  ozone  nonattainment  area  (the 
Portland  Area)  to  attainment.  The  State 
of  Maine  simultaneously  submitted  its 
proposed  maintenance  plan  for  the 
Portland  Area  and  requested  that  EPA 
parallel  process  its  approval  of  that  plan 
as  a  SIP  revision.  The  State  of  Maine 
also  submitted  a  1999  attainment 
emission  inventory  for  the  Portland 
Area  and  requested  that  EPA  parallel 
process  its  approval  of  that  inventory  as 
a  SIP  revision.  Maine's  redesignation 
request  is  based  on  the  area  attaining  the 
1-hour  ozone  NAAQS  for  the  period 
1999-2001. 

On  August  1.  2002.  Maine  Department 
of  Environmental  Protection  (Maine 
DEP)  held  a  public  hearing  on  its 
proposed  redesignation  request, 
maintenance  plan,  and  1999  attainment 
inventory  for  the  Portland  Area.  By 
letter  dated  August  14,  2002,  EPA 
transmitted  its  comments  to  the  Maine 
DEP  on  these  SIP  elements.  EPA  gave 
Maine  DEP  comments  designed  to  refine 
Maine's  submission,  and  DEP  expects  to 
address  these  comments  prior  to 


finalization  and  submission  to  EPA  of 
the  redesignation  request,  maintenance 
plan,  and  1999  attainment  inventory  for 
incorporation  into  the  SIP.  But  the  SIP 
revision  that  Maine  has  proposed 
includes  all  the  basic  elements  of  what 
EPA  is  proposing  to  approve. 

On  August  13  and  14.  2002,  however, 
the  ozone  monitor  for  Kennebunkport, 
Maine  had  preliminary  ozone  data 
readings  over  the  1-hour  NAAQS.  These 
two  exceedances  may  result  in  Maine 
violating  the  NAAQS  for  the  period 
2000-2002.  Although  these  monitor 
readings  have  yet  to  be  quality  assured,' 
EPA  has  preliminary  evidence  that  this 
area  has  violated  the  NAAQS  for  the 
period  2000-2002.  and  therefore,  may 
no  longer  qualify  for  redesignation. 
Pursuant  to  a  consent  decree  in  Sienv 
Club  and  GASP  v.  Whitman.  No. 
1:00CV02206  (D.D.C).  EPA  is  obligated 
to  act  this  fall  to  determinate  whether 
the  Portland  Area  attained  as  of  its 
attainment  date,  or.  alternatively,  to 
approve  a  request  to  redesignate  the 
Portland  Area.  Therefore,  in  the 
alternative  EPA  is  proposing  not  to 
approve  this  redesignation  request  and 
to  instead  determine,  pursuant  to 
section  182(b)  of  the  CAA,  that  the 
Portland  Area  failed  to  attain  the  1-hour 
ozone  NAAQS  by  its  attainment  date  of 
November  15.  1997.  This  finding,  if  it 
becomes  final,  would  result  in  the 
reclassification  of  the  Portland  moderate 
area  to  serious,  as  explained  in  more 
detail  below. 
In  this  document.  EPA  will  cover  the 

following: 

I.  What  action  is  EPA  proposing  to  take  on 
the  determination  of  attainment,  the 
redesignation  request,  the  maintenance  plan 
and  the  1999  attainment  inventory? 

II.  Whv  is  EPA  taking  this  action  on  the 
redesignation  request  and  maintenance  plan? 

III.  What  is  the  background  for  this 
redesignation  action? 

iV.  What  would  be  the  effect  of  the 
redesignation? 

V.  What  criteria  must  be  met  to  redesignate 
Hn  area  to  attainment? 

VI.  What  about  the  attainment 
demonstration.  rea.sonable  further  progress, 
rea.sonably  available  control  measure 
requirements  and  other  requirements  of 
section  172(c)(9)? 

VII.  What  is  EPA's  analysis  of  the  State  of 
Maine's  redesignation  request  and 
maintenance  plan? 

VIII.  What  is  an  attainment  emi.ssion 
inventory  and  why  is  EPA  proposing  to 
ripproving  it? 

IX.  What  action  is  EPA  proposing  in  the 
alternative  to  approving  the  redesignation 


1  Mnini-  DEP  anfl  EPA  are  currently  this  data  and 
jiiirfnniiiiiR  tht;  appropriate  quality  assurance  and 
ri>vit!W  priH.Rdures.  Maine  DEP  and  EPA  are  also 
.■valuatin)'  whether  exceptional  events  (e.g..  forest 
fires)  led  to  the  elevated  readings  recorded  during 
the  August  13-14,  2002  time  period. 


request,  maintenance  plan  and  1999 
attainment  inventory? 

I.  What  Action  Is  EPA  Proposing  To 
Take  on  the  Determination  of 
Attainment,  the  Redesignation  Request, 
the  Maintenance  Plan  and  the  1999 
Attainment  Inventory? 

Pursuant  to  a  request  from  the  State 
of  Maine,  EPA  is  proposing  to  determine 
that  the  Portland  moderate  area  is 
attaining  the  1-hour  ozone  NAAQS  and 
to  redesignate  the  Portland  moderate 
ozone  area  from  nonattainment  to 
attainment  of  the  1-hour  ozone  National 
Ambient  Air  Quality  Standard 
(NAAQS).  We  are  also  proposing  to 
approve  the  Portland  Area's  proposed 
maintenance  plan  submitted  by  Maine 
DEP  for  approval  by  EPA  as  a  SIP 
revision.  This  revision  is  being 
proposed  under  a  procedure  called 
parallel  processing,  whereby  EPA 
proposes  rulemaking  action 
concurrently  with  the  State's  procedures 
for  amending  its  SIP.  If  the  proposed 
maintenance  plan  is  substantially 
changed,  EPA  will  evaluate  those 
changes  and  may  publish  another  notice 
of  proposed  rulemaking.  If  no 
substantial  changes  are  made  EPA  will 
approve  the  state's  maintenance  plan,  if 
EPA  concludes  that  the  area  continues 
to  attain  the  NAAQS.  Before  EPA  can 
approve  this  plan.  Maine  must  finally 
adopt  the  Portland  Area's  maintenance 
plan  and  formally  submit  that  plan  to 
EPA  for  incorporation  into  the  SIP.  EPA 
is  also  proposing  to  approve  the 
proposed  1999  attainment  inventory  for 
the  Portland  Area  into  the  Maine  State 
Implementation  Plan.  This  request  will 
establish  the  1999  ozone  emission 
inventories  of  volatile  organic 
compounds  (VOC)  and  oxides  of 
nitrogen  (NOx)  emissions  for  the 
Portland  ozone  nonattaiiunent  area  in 
Maine. 

II.  Why  Is  EPA  Taking  This  Action  on 
the  Redesignation  Request  and 
Maintenance  Plan? 

EPA  is  proposing  to  take  this  action 
based  on  its  evaluation  of  the  SIP 
elements  submitted  by  the  State  and  to 
preserve  the  option  of  approving  this 
plan  if  EPA  determines  that  the 
xedesignation  request  and  maintenance 
plan  meet  the  requirements  of  the  Clean 
Air  Act  (CAA). 

ni.  What  Is  the  Background  for  This 
Redesignation  Action? 

On  November  15, 1990.  the  CAA 
amendments  were  enacted.  Pursuant  to 
section  107(d)(4)(A).  on  November  6. 
1991  (56  PR  56694).  the  Maine  counties 
of  Cumberland.  Sagadahoc,  and  York 
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were  designated  as  the  Portland 
moderate  ozone  nonattainment  area. 

The  Portland  Area  has  recorded  three 
years  of  complete  quality -assured, 
violation-free  ambient  air  quality 
monitoring  data  for  the  1999  to  2001 
ozone  seasons,  thereby  demonstrating 
that  the  area  has  attained  the  1-hour 
ozone  NAAQS  for  that  period.  On  July 
9,  2002,  Maine  DEP  submitted  a  request 
that  EPA  redesignate  the  Portland  Area 
from  nonattainment  to  attainment  of  the 
1-hour  ozone  standard.  The  Maine  DEP 
also  requested  that  EPA  parallel  process 
its  approval  of  the  maintenance  plan  in 
concert  with  the  State  of  Maine's 
procedures  for  amending  its  SIP. 

Preliminary  ozone  data  from  2002. 
however,  may  indicate  that  the  Portland 
Area  is  once  again  violating  the  l-hour 
ozone  NAAQS.  Maine  DEP  and  EPA  are 
currently  evaluating  these  data  and 
performing  the  appropriate  quality 
assurance  and  review  procedures.  If  the 
Portland  Area  is  indeed  violating  the 
1-hour  ozone  NAAQS,  EPA  will  not 
proceed  to  finalize  approval  of  our 
determination  of  attainment,  Maine's 
redesignation  request,  maintenance  plan 
and  1999  attainment  inventory. 

IV.  What  Would  Be  the  Efbd  ofThis  . 
Redesignation? 

The  redesignation  would  change  the 
official  designation  of  the  Maine 
counties  of  Cimiberland,  Sagadahoc, 
and  York  from  nonattainment  to 
attainment  for  the  1-hour  ozone 
standard.  It  would  also  put  into  place  a 
plan  for  maintaining  the  1-hour  ozone 
standard  for  the  next  10  years.  This 
maintenance  plan  includes  contingency 
measures  to  address  future  violations  of 
the  1-hour  ozone  NAAQS. 

V.  What  Criteria  Must  Be  Met  To 
Redeaigiuite  an  Area  to  Attainment? 

The  Act  provides  the  requirements  for 
redesignating  a  nonattainment  area  to 
attainment.  Specifically,  section 
107(d)(3)(E)  allows  for  redesignation 
providing  that:  (1)  The  Administrator 
determines  that  the  area  has  attained  the 
NAAQS;  (2)  the  Administrator  has  fully 
approved  the  applicable 
implementation  plan  for  the  area  under 
Section  110{k);  (3)  the  Administrator 
determines  that  the  improvement  in  air 
quality  is  due  to  permanent  and 
enforceable  reductions  in  emissions 
resulting  from  implementation  of  the 
applicable  Federal  air  pollutant  control 
regulations  and  other  permanent  and 
enforceable  reductions;  (4)  the 
Administrator  has  fully  approved  a 
maintenance  plan  for  the  area  as 
meeting  the  requirements  of  section 
175(A);  and.  (5)  the  state  containing 
such  area  has  met  all  requirements 


applicable  to  the  area  under  section  110 
and  part  D. 

The  EPA  provided  guidance  on 
redesignation  in  the  General  Preamble 
for  the  Implementation  of  Title  I  of  the 
Clean  Air  Act  Amendments  of  1990  on 
April  16.  1992  (57  FR  13498)  and 
supplemented  on  April  28, 1992  (57  FR 
18070).  The  EPA  has  provided  further 
guidance  on  processing  redesignation 
reauests  in  the  following  documents: 

(1)  "Part  D  New  Source  Review  (part 
D  NSR)  Requirements  for  Areas 
Requesting  Redesignation  to 
Attainment,"  Mary  D.  Nichols.  Assistant 
Administrator  for  Air  and  Radiation. 
October  14, 1994,  (Nichols,  October 
1994). 

(2)  "Use  of  Actual  Emissions  in 
Maintenance  Demonstrations  for  Ozone 
and  Carbon  Monoxide.  (CO) 
Nonattaiiunent  Areas."  D.  Kent  Berry. 
Acting  Director.  Air  Quality 
Management  Division.  November  30. 
1993. 

(3)  "State  Implementation  Plan  (SIP) 
Requirements  for  Areas  Submitting 
Requests  for  Redesignation  to 
Attainment  of  the  Ozone  and  Carbon 
Monoxide  (CO)  National  Ambient  Air 
Quality  Standards  (NAAQS)  on  or  after 
November  15, 1992,"  Michael  H. 
Shapiro,  Acting  Assistant  Administrator 
for  Air  and  Radiation,  September  17, 
1993. 

(4)  "State  Implementation  Plan  (SIP) 
Actions  Submitted  in  Response  to  Clean 
Air  Act  Deadlines,"  John  Calcagni, 
Director,  Air  Quality  Management 
Division,  October  28, 1992.  (Calcagni, 
October  1992). 

(5)  "Procedures  for  Processing 
Requests  to  Redesignate  Areas  to 
Attainment,"  John  Calcagni.  Director. 
Air  Quality  Management  Division, 
Sejptember  4, 1992. 

(6)  "Contingency  Measures  for  Ozone 
and  Carbon  Monoxide  (CO) 
Redesignations,"  G.T.  Helms.  Chief 
Ozone/Carbon  Monoxide  Programs 
Branch,  June  1, 1992. 

(7)  State  Implementation  Plans; 
General  Preamble  for  the 
Implementation  of  Title  I  of  the  Clean 
Air  Act  Amendments  of  1990  (57  FR 
13498),  April  16,  1992. 

VI.  What  About  the  Attainment 
Demonstration,  Reasonable  Further 
Progress,  Reasonably  Available  Control 
Measure  Requirements  and  Other 
Requirements  of  Section  172(c)(9)? 

As  mentioned  above  EPA  is  proposing 
to  determine  that  the  Portland  Area  has 
attained  the  one-hour  ozone  NAAQS. 
On  the  basis  of  this  determination  of 
attainment.  EPA  is  also  proposing  to 
determine  that  certain  attainment 
demonstration  requirements  (section 


182(b)(1)).  along  with  certain  other 
related  requirements,  of  Part  D  of  Title 
I  of  the  Clean  Air  Act,  specifically  the 
section  172(c)(1)  requirements  and  the 
section  172(c)(9)  contingency  measure 
requirements,  are  no  longer  applicable 
to  the  Portland  Area.  The  EPA  believes 
it  is  reasonable  to  interpret  the 
provisions  regarding  attainment 
demonstrations,  along  with  certain  other 
related  provisions,  so  as  not  to  require 
State  Implementation  Plan  (SIP) 
submissions,  as  described  below,  if  an 
ozone  nonattainment  area  subject  to 
those  requirements  is  in  fact  in 
attainment  of  the  ozone  standard 
(attainment  of  the  NAAQS  is 
demonstrated  with  three  years  of 
complete,  quality-assured,  air  quality 
monitoring  data).  See  65  FR  3630,  3631- 
32  (Jan.  24.  2000).  The  EPA  is  basing 
this  determination  upon  the  most  recent 
three  years  of  complete,  quality-assured, 
ambient  air  monitoring  data  for  the  1999 
to  2001  ozone  seasons  that  demonstrate 
that  the  ozone  NAAQS  has  been 
attained  in  the  Portland  Area.  Maine 
had  also  attained  during  the  1998-2000 
three-year  period.  EPA  has  reviewed  the 
ambient  air  monitoring  data  for  ozone 
(consistent  with  the  requirements 
contained  in  40  CFR  Part  58  and 
recorded  in  AIRS)  for  the  Portland 
nonattainment  area  in  the  State  of 
Maine  from  1999  through  2001,  On  the 
basis  of  that  review  EPA  proposes  to 
conclude  that  Portland  has  attained  the 
1-hour  ozone  standard  during  the  period 
from  1999-2001.2 

The  design  value  for  the  Portland 
nonattainment  area,  computed  using 
ozone  monitoring  data  for  1999  through 
2001  is  0.12  ppm.  The  average  annual 
number  of  expected  exceedances  is  0.7 
for  that  same  time  period.  An  area  is 
considered  in  attainment  of  the  standard 
if  the  average  aimual  number  of 
expected  exceedances  is  less  than  or 
equal  to  1.0.  Thus,  based  on  1999 
through  2001,  the  Portland  Area  did  not 
record  violations  of  the  1-hour  air 
quality  standard  for  ozone. 

Subpart  2  of  part  D  of  Tide  I  of  the 
Clean  Air  Act  contains  various  air 
quality  planning  and  SIP  submission 
requirements  for  ozone  nonattainment 
areas.  The  EPA  believes  it  is  reasonable 
to  interpret  provisions  regarding 
reasonable  further  progress  (RFP)  and 
attainment  demonstrations,  along  with 
certain  other  related  provisions,  so  as 
not  to  require  SIP  submissions  if  an 
ozone  nonattainment  area,  subject  to 
those  requirements,  is  monitoring 
attainment  of  the  ozone  standard.  EPA 


-'  .^s  noted  alxjvp.  EPA  will  evaluate  whether  the 
Portland  Area  (.oiillnues  lo  attain  liascd  on  2000- 
2002  data  before  nnalizing  thi<.  ai  tuin 


58554 


flleral  Register/Vol.  67.  No.  180/Tuesday.  September  17.  2002 / Pioposed  Rules 


Federal  Register /Vol.  67,  No.  180 /Tuesday.  September  17,  2002  /  Proposed  Rules 


58555 


has  interpreted  the  general  provision  of 
subpart  1  of  part  D  of  Title  I  (sections 
171  and  172)  so  as  not  to  require  the 
submission  of  SIP  revisions'concerning 
RFP,  attainment  demonstrations,  or 
contingency  measures.  As  explained  in 
a  memorandum  dated  May  10.  1995 
from  John  S.  Seitz.  Director,  Office  of 
Air  Quality  Planning  and  Standards  to 
the  Regional  Air  Division  Directors, 
entitled  "Reasonable  Further  Progress. 
Attainment  Demonstration,  and  Related 
Requirements  for  Ozone  Nonattainment 
Areas  Meeting  the  Ozone  National 
Ambient  Air  Quality  Standard."  EPA 
believes  it  is  appropriate  to  interpret  the 
more  specific  RFP,  attainment 
demonstration  and  related  provisions  of 
subpart  2  in  the  same  manner.  See 
Siena  Club  v.  EPA,  99  F.  3d  1551  (10th 

Cir.  1996). 

The  attainment  demonstration 
requirements  of  section  182(b)(1) 
require  that  the  plan  provide  for  "such 
specific  annual  reductions  in 
emissions  *  *  *    as  necessary  to  attain 
the  national  primary  ambient  air  quality 
standard  by  the  attainment  date 
applicable  under  this  Act."  If  an  area 
has  in  fact  monitored  attainment  of  the 
standard,  EPA  concludes  there  is  no 
need  for  an  area  to  make  a  further 
submission  containing  additional 
measures  to  achieve  attainment.  This  is 
also  consistent  with  the  interpretation  of 
certain  section  172(c)  requirements 
provided  by  EPA  in  the  General 
Preamble  to  Title  I  where  EPA  stated 
there  that  no  other  measures  to  provide 
for  attainment  would  be  needed  by  areas 
seeking  redesignation  to  attainment 
since  "attaiiunent  will  have  been 
reached."  (57  FR  at  13564.  see  also 
September  1992  Calcagni  memorandum 
at  page  6).  Upon  attainment  of  the 
NAAQS.  the  focus  of  state  planning 
efforts  shifts  to  maintenance  of  the 
NAAQS  and  the  development  of  a 
maintenance  plan  under  section  175A. 

Similar  reasoning  applies  to  other 
related  provisions  of  subpart  2. 
including  the  contingency  measure 
requirements  of  section  172(c)(9)  of  the 
Clean  Air  Act.  The  EPA  has  previously 
interpreted  the  contingency  measure 
requirements  of  section  172(c)(9)  as  no 
longer  being  applicable  once  an  area  has 
attained  the  standard  since  those 
"contingency  measures  are  directed  at 
ensuring  RFP  and  attainment  by  the 
applicable  date"  (57  FR  13564). 

The  state  mUst  continue  to  operate  an 
appropriate  air  quality  monitoring 
network,  in  accordance  with  40  CFR 
part  58.  to  verify  the  attainment  status 
of  the  area.  The  air  quality  data  relied 
upon  to  determine  that  the  area  is 
attaining  the  1-hour  ozone  standard 
must  be  consistent  with  40  CFR  part  58. 


to  verify  the  attainment  status  of  the 
area.  The  air  quality  data  relied  upon  to 
determine  that  the  area  is  attaining  the 
1-hour  ozone  standard  must  be 
consistent  with  40  CFR  part  58 
requirements  and  other  relevant  EPA 
guidance  and  recorded  in  EPA's 
Aerometric  Information  Retrieval 

Svstem  (AIRS).  . 

Furthermore,  the  determinations  ot 
these  actions  will  not  shield  an  area 
from  hiture  EPA  action  to  require 
emissions  reductions  from  sources  in 
the  area  where  there  is  evidence,  such 
as  photochemical  grid  modeling, 
showing  that  emissions  fi'om  sources  in 
the  area  contribute  significantly  to 
nonattainment  in.  or  interfere  with 
maintenance  by.  other  nonattainment 
areas  (see  section  110(a)(2)(D)).  EPA  has 
authority  under  sections  110(a)(2)(A) 
and  110'(a)(2)(D)  to  require  such 
emission  reductions  as  necessary  and 
appropriate  to  deal  with  transport 
situations.  Therefore,  the  requirements 
of  section  172(c)(1)  and  182(b)(1) 
concerning  the  submission  of  the  ozone 
attainment  demonstration  and 
reasonably  available  control  measure 
requirements  and  the  requirements  of 
section  172(c)(9)  concerning 
contingency  measures  for  reasonable 
further  progress  or  attainment  will  not 
be  applicable  to  the  area  (i.e.  EPA  is 
proposing  to  find  that  the  requirements 
of  section  182(b)(1)  and  related 
requirements  of  section  172(c)(1)  and 
172(c)(9)  do  not  apply  to  the  area),  if  the 
Agency  ultimately  approves  Maine's 
redesignation  request 


VII.  What  Is  EPA's  Analysis  of  the  Slate 
of  Maine's  Redesignation  Request  and 
Maintenance  Plan? 

1 .  The  Area  Must  Be  Attaining  the  1- 
Hour  Ozone  NAAQS 

For  ozone,  an  area  may  be  considered 
attaining  the  1-hour  ozone  NAAQS  if 
there  are  no  violations,  as  determined  in 
accordance  with  40  CFR  50.9  and 
appendix  H.  based  upon  three  complete 
consecutive  calendar  years  of  quality 
assured  monitoring  data.  A  violation  of 
the  1-hour  ozone  NAAQS  occurs  when 
the  annual  average  number  of  expected 
daily  exceedances  is  equal  to  or  greater 
than  1.05  per  year  at  a  monitoring  site. 
A  daily  exceedance  occurs  when  the 
maximum  hourly  ozone  concentration 
during  a  given  day  is  0.125  parts  per 
million  (ppm)  or  higher.  The  data  must 
be  collected  and  quality-assured  in 
accordance  with  40  CFR  part  58,  and 
recorded  in  AIRS.  The  monitors  should 
have  remained  at  the  same  location  the 
duration  of  the  monitoring  period 
required  for  demonstrating  attainment. 
The  Maine  DEP  submitted  ozone 


monitoring  data  for  the  April  through 
September  ozone  season  from  1999  to 
2001 .  These  data  have  been  quality 
assured  and  recorded  into  AIRS.  During 
the  1999  to  2001  time  period,  the  design 
value  is  0.12  ppm.  The  average  annual 
number  of  expected  exceedances  is  0.7 
for  that  same  time  period.  Maine  also 
monitored  attainment  of  the  standard 
from  1998-2000.  Information 
concerning  these  monitors  and 
monitoring  data  is  available  in  the 
docket  for  this  action.  Therefore,  the 
first  criterion  of  section  107(d)(3)(E)  has 
been  satisfied  based  on  1999-2001  data. 
EPA  will  evaluate  whether  this  is  still 
true  based  on  the  available  2000-2002 
data  before  final  approval  is  granted. 

2.  The  Area  Must  Have  a  Fully 
Approved  SIP  Under  Section  llO(k); 
and  the  Area  Must  Have  Met  All 
Applicable  Requirements  Under  Section 
110  and  Part  D 

General  SIP  elements  are  delineated 
in  section  110(a)(2)  of  Title  I,  part  A. 
These  requirements  include  but  are  not 
limited  to  the  following:  submittal  of  a 
SIP  that  has  been  adopted  by  the  state 
after  reasonable  notice  and  public 
hearing;  provisions  for  establishment 
and  operation  of  appropriate  apparatus, 
methods,  systems  and  procedures 
necessary  to  monitor  ambient  air 
quality;  implementation  of  a  permit 
program,  provisions  for  part  C, 
Prevention  of  Significant  Deterioration 
(PSD),  and  part  D,  New  Source  Review 
(NSR)  permit  programs;  criteria  for 
stationary  source  emission  control 
measures,  monitoring  and  reporting; 
and  provisions  for  public  and  local 
agency  participation.  For  the  purposes 
of  redesignation.  the  Maine  SIP  was 
reviewed  to  ensure  that  all  requirements 
under  the  amended  CAA  were  satisfied 
through  approved  SIP  provisions  for  the 
Portland  Area.  EPA  has  concluded  that 
the  State  of  Maine's  SIP  for  the  Portland 
Area  satisfies  all  of  the  Section  110  SIP 
requirements  of  the  CAA. 

Before  the  Portland  Area  may  be 
redesignated  to  attainment,  it  must  have 
fulfilled  the  applicable  requirements  of 
part  D.  Under  part  D.  an  area's 
classification  determines  the 
requirements  to  which  it  is  subject. 
Subpart  1  of  part  D  sets  forth  the  basic 
nonattainment  requirements  applicable 
to  all  nonattainment  areas.  Subpart  2  of 
part  D  establishes  additional 
requirements  for  nonattainment  areas 
classified  under  Table  1  of  section 
181(a).  As  described  in  the  General 
Preamble  for  the  Implementation  of 
Title  1.  specific  requirements  of  subpart 
2  may  override  subpart  I's  general 
provisions  (57  FR  13501,  April  16, 
1992).  The  Portland  Area  was  classified 


as  moderate  ozone  nonattainment. 
Therefore,  in  order  to  be  redesignated, 
the  State  of  Maine  must  meet  the 
applicable  requirements  of  subpart  1  of 
part  D— specifically  section  172(c)  and 
176,  as  well  as  the  applicable 
requirements  of  subpart  2  of  part  D. 

With  regard  to  the  section  172(c} 
requirements,  EPA  has  determined  that 
the  redesignation  request  received  from 
Maine  DEP  for  the  Portland  Area  has 
satisfied  all  the  relevant  submittal 
requirements  imder  section  172(c) 
necessary  for  the  area  to  be 
redesignated. 

Under  section  176(c)  of  the  CAA 
requires  states  to  establish  criteria  and 
procedures  to  ensure  that  federally 
supported  or  funded  projects  conform  to 
the  air  quality  planning  goals  in  the 
applicable  SIP.  The  requirement  to 
determine  conformity  applies  to 
transportation  plans,  programs  and 
projects  developed,  funded  or  approved, 
under  title  23  U.S.C.  or  the  Federal 
Transit  Act  ("transportation 
conformity"),  as  well  as  to  all  other 
federally  supported  or  funded  projects 
("general  conJFormity").  Section  176 
further  provides  that  state  conformity 
revisions  must  be  consistent  with 
federal  conformity  regulations  that  the 
CAA  required  the  EPA  to  promulgate. 
The  EPA  believes  it  is  reasonable  to 
interpret  the  conformity  requirements  as 
not  applying  for  purposes  of  evaluating 
the  redesignation  request  under  section 
107(d).  The  rationale  for  this  is  based  on 
a  combination  of  two  factors.  First,  the 
requirement  to  submit  SIP  revisions,  to 
comply  with  the  conformity  provision 


of  the  CAA  continues  to  apply  to  areas 
after  redesignation  to  attaiiunent,  since 
such  areas  would  be  subject  to  a  section 
175A  maintenance  plan.  Second,  EPA's 
federal  conformity  ndes  require  the 
performance  of  conformity  analyses  in 
the  absence  of  federally  approved  state 
ndes.  Therefore,  because  areas  are 
subject  to  the  conformity  requirements 
regardless  of  whether  they  are 
redesignated  to  attainment  and  must 
implement  conformity  under  federal 
ndes  if  state  rules  are  not  yet  approved, 
the  EPA  believes  it  is  reasonable  to  view 
these  requirements  as  not  applying  for 
purposes  of  evaluating  a  redesignation 
request.  Consequently,  EPA  may 
approve  the  ozone  redesignation  request 
for  the  Portland  Area  without  a  fully 
approved  conformity  SIP.  See  Detroit, 
Michigan,  carbon  monoxide 
redesignation  published  on  June  30, 
1999  (64  FR  35017).  Cleveland-Akron- 
Lorain  ozone  redesignation  published 
on  May  7,  1996  (61  FR  20458),  and 
Tampa,  Florida,  published  on  December 
7, 1995  (60  FR  52748).  EPA  did  approve 
the  State  of  Maine's  general  conformity 
SIP  on  September  23, 1997  (62  FR 
49608).  Wall  v.  EPA,  265  F.  3d  426. 
438-440  {6th  Cir.  2001). 

By  proposing  approval  of  the 
maintenance  plan  for  the  Portland  Area, 
EPA  is  also  proposing  to  approve  the 
2012  Motor  Vehicle  Emissions  Budgets 
(MVEB)  and  find  them  adequate  for 
maintenance  of  the  one-hour  ozone 
NAAQS.  The  proposed  Year  2012  Motor 
Vehicle  Emissions  Budgets  are  16.654 
tons  per  summer  weekday  for  volatile 


organic  compounds,  and  26.450  tons  per 
summer  day  for  oxides  of  nitrogen. 
Upon  promulgation  of  the  final  approval 
of  the  maintenance  plan  for  the  Portland 
Area,  the  MVEB's  for  both  VOC  and 
NOx  contained  in  the  plan  shall  be  the 
applicable  budgets  that  must  be  used  for 
piu'poses  of  demonstrating 
transportation  conformity.  These 
budgets  shall  replace  the  VOC  budget  of 
the  15%  plan  as  well  as  the  so-called 
"NOx  Build/No  Build  Test"  currently 
being  used  to  demonstrate 
transportation  conformity  in  the 
Portland  Area. 

With  regard  to  the  section  182 
requirements,  the  Portland  Area  is 
classified  as  moderate  ozone 
nonattainment  and  therefore,  the  section 
182(b)  requirements  apply.  In 
accordance  with  the  sieptember  17, 1993 
EPA  guidance  memorandum,  the 
requirements  which  came  due  prior  to 
the  submission  of  the  request  to 
redesignate  the  area  must  be  fully 
approved  into  the  SIP  before  or  at  the 
time  of  the  request  to  redesignate  the 
area  to  attainment.  Table  1  below 
contains  the  control  programs  being 
relied  on  in  Maine's  SIP.  including  the 
section  182(b)  requirements  that  the 
Portland  Area  must  meet.  As  detailed  in 
Table  1,  below,  EPA  has  determined 
that  Maine's  SIP  meets  all  the  relevant 
requirements  under  section  182.  Thus. 
EPA  proposes  to  find  that  the  Maine  SIP 
for  the  Portland  Area  is  fully  approved 
and  has  met  all  applicable  requirements 
under  section  110  and  Tide  I,  Part  D  of 
the  Act. 


Table  1.— Control  Measures  in  the  Portland  Ozone  Nonattainment  Area 


Name  of  control  measure 


On-t)oard  refueling  vapor  recovery  

Federal  motor  vehicle  control  program 

Federal  non-road  heavy  duty  diesel  er)gines 

Federal  non-road  gasoline  engines  

Automotive  Refinishirtg 

Consumer  &  commercial  products 

AIM  Surface  Coatings  

Contingency  Measures 


Type  of  measure 


Base  Year  Emissions  Inventory 
Emissions  Statements 


New  Source  Review 

15%  VOC  Reduction  Plan  and  Attainment  Demonstration  .. 

VOC    RACT    pursuant    to    sections    182(a)(2)(A)    and 

182(b)(2)(B)  of  CAA. 
VOC  RACT  pursuant  to  sections  182(b)(2)(A)  and  (C)  of 

CAA. 
NOx  RACT  

Vehicle  inspection  and  maintenance  program 


Federal  Rule 

Federal  Rule 

Federal  Rule 

Federal  Rule 

Federal  Rule 

Federal  Rule 

Federal  Rule 

Section  172(c)(9) 
CAA  Requirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Section  182  CAA  Re- 
quirement. 

Ozone  Transport  Re- 
gion Requirement. 


Approval  status 


Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  86. 

Promulgated  at  40  CFR  89. 

Promulgated  at  40  CFR  90. 

Promulgated  at  40  CFR  59.  subpart  B. 

Promulgated  at  40  CFR  59.  subpart  C. 

Promulgated  at  40  CFR  59,  subpart  0. 

Not  applicable  based  on  the  area  attaining  the  NAAOS. 

SIP  approved  (62  FR  9081;  2/28/97). 

SIP  approved  (60  FR  2524;  1/10/95). 

SIP  approved  (61  FR  5690;  2/14/96). 

Not  applicable  based  on  the  area  attaining  the  NAAQS. 

SIP  approved  (57  FR  3046;  2/13/92)  (58  FR  15281;  3/22/ 
93)  (59  FR  31154;  6/17/94)  (60  FR  33730;  6/29/95) 

SIP  approved  (65  FR  20749:  4/18/00)  (67  FR  35439;  5/ 
20/02). 

SIP  approved  at  40  CFR  52.1020(c)(46). 

SIP  approved  (66  FR  1871;  1/10/01). 


it 
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Table  1  .—Control  Measures  in  the 


PORTLAND  Ozone  Nonattainment  Area— Continued 


stage  II  Vapor  Recovery 
Low  RVP  Gasoline  


Ozone  Transport  Re- 
gion Requirement, 
state  Initiative 


SIP  approved  (61  FR  53636;  10/15/96). 
SIP  approved  (67  FR  10099;  3/6/02). 


3  The  Improvement  in  Air  Quality  Must 
Be  Due  to  Permanent  and  Enforceable 
Reductions  in  Emissions 

The  improvement  in  air  quality  must 
be  due  to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  federal  measures,  and  other 
state  adopted  measures.  The 
improvement  in  air  quality  in  the 
Pordand  Area  is  due  to  emissions 
reductions  from  reductions  in  pomt. 
stationary,  area,  and  mobile  sources. 
Point  source  reductions  are  due  to 
implementation  of  RACT  in  federally 
enforceable  rules,  as  well  as  additional 
NOx  controls  implemented  in  upwind 
areas.  Additional  stationary  area  source 
controls  were  implemented  for  the 
following  categories:  automobile 
refinish  coatings,  consumer  products, 
architectural  and  industrial 
maintenance  coatings,  municipal  solid 
waste  landfills,  and  stage  II  vapor 
recovery.  Several  programs  were 
implemented  to  reduce  highway  vehicle 
emissions,  such  as  the  Federal  Motor 
Vehicle  Control  Program  (FMVCP).  a 
Portland-specific  summertime  gasoline 
7.8  psi  volatility  limit,  and  a  motor 
vehicle  inspection  and  maintenance 
program.  Nonroad  source  programs 
include  federal  rules  for  large  and  small 


compression-ignition  engines,  small 
spark-ignition  engines,  and  recreation 
spark-ignition  marine  engines. 

Thus,  EPA  proposes  to  find  that 
Maine  has  satisfied  the  criteria  of 
section  107(d)(3)(E)  that  the 
improvement  in  air  quality  must  be  due 
to  permanent  and  enforceable 
reductions  in  emissions  resulting  from 
the  SIP,  federal  measures,  and  other 
state  adopted  measures. 
4  The  Area  Must  Have  a  Fully 
Approved  Maintenance  Plan  Meetmg 
the  Requirements  of  Section  175 A 

Section  175 A  of  die  CAA  sets  forth 
the  elements  of  a  maintenance  plan  for 
areas  seeking  redesignation  from 
nonattainment  to  attainment.  The 
maintenance  plan  is  a  SIP  revision 
which  provides  for  maintenance  of  the 
relevant  NAAQS  in  die  area  for  at  least 
10  years  after  redesignation.  The  EPA 
memorandum,  dated  September  4, 1992 
from  John  Calcagni,  provides  additional 
guidance  on  the  required  content  of  a 
maintenance  plan.  An  ozone 
maintenance  plan  should  address  the 
following  five  areas:  the  attainment 
emissions  inventory,  maintenance 
demonstration,  monitoring  network, 
verification  of  continued  attainment  and 


a  contingency  plan.  The  attainment 
emissions  inventory  identifies  the 
emissions  level  in  die  area  which  is 
sufficient  to  attain  die  1-hour  ozone 
NAAQS,  and  includes  emissions  during 
the  time  period  which  had  no 
monitored  violations.  Maintenance  is 
demonstrated  by  showing  diat  fuhire 
emissions  will  not  exceed  the  level 
estabUshed  by  die  attainment  inventory. 
Provisions  for  continued  operation  of  an 
appropriate  air  quality  monitoring 
network  are  to  be  included  in  the 
maintenance  plan.  The  state  must  show 
how  it  will  ti-ack  and  verify  die  progress 
of  die  maintenance  plan.  Finally,  die 
potential  contingency  measures  ensile 
prompt  correction  of  any  violation  of 
the  ozone  standard. 

The  Maine  DEP  included  a  1999 
emissions  inventory  as  die  attainment 
inventory.  The  maintenance  plan 
provides  emissions  estimates  from  1999 
to  2012  for  VOCs  and  NOx  (see  Tables 
2  and  3,  below).  The  emissions  in  die 
Portland  Area  are  projected  to  decrease 
from  die  1999  levels.  The  results  of  die 
analysis  show  diat  die  Portland  Area  is 
expected  to  maintain  the  air  quality 
standard  for  at  least  10  years  into  die 
future  after  redesignation. 


TABLE  2.-V0C  EMISSIONS  FROM  1999  TO  2012  in  THE  PORTLAND  AREA 


Point  sources 
Area  Sources 
Mobile  Sources 


Totals 


TABLE  3.-N0x  EMISSIONS  FROM  1999  TO  2012  IN  THE  PORTLAND  AREA 

1999  attainment  !    2005  projected 


The  State  of  Maine's  plan  commits  to 
continue  the  operation  of  the  monitors 
in  the  Portland  Area  in  accordance  with 
40  CFR  part  58.  The  State  of  Maine's 
plan  also  states  diat  it  will  track 
maintenance  by  reviewing  the  air 


quality  data  during  the  maintenance 
period.  As  stated  earlier,  the  plan  also 
includes  motor  vehicle  emission 
budgets  to  be  used  for  transportation 
conformity  purposes  for  die  Portland 


Area  upon  die  effective  date  of  the  final 
approval  of  the  maintenance  plan. 
Section  175A(b)  of  die  CAA  also 
requires  the  Maine  DEP  to  submit  a 
revision  of  die  SIP  eight  years  after  die 
original  redesignation  request  is 


approved  to  provide  for  maintenance  of 
the  NAAQS  for  an  additional  10  years 
following  the  first  10  year  period.  The 
State  of  Maine  recognizes  diat  it  is 
required  to  submit  such  a  SIP  revision 
8  years  after  this  request  and 
maintenance  plan  are  approved. 

The  contingency  plan  for  the  Portland 
Area  consists  of  attainment  tracking  and 
contingency  measures  to  be 
implemented  in  the  event  that  a 
violation  of  the  ozone  NAAQS  occurs  in 
the  Pordand  Area.  Attainment  tracking 
will  be  utilized  in  the  Portland  Area. 
The  state  will  use  air  quality  monitoring 
using  the  existing  ozone  monitoring 
network,  and  if  a  violation  of  the  one- 
hour  NAAQS  is  monitored  at  any  ozone 
site  within  the  Pordand  Area,  the  state 
will  inform  EPA  that  a  violation  has 
occurred,  review  data  for  quality 
assurance,  and  conduct  a  technical 
anadysis  including  an  analysis  of 
meteorological  conditions  leading  up  to 
and  during  the  exceedences 
contributing  to  the  violation  to 
determine  local  culpability.  The  state 
will  submit  a  preliminary  analysis  to  the 
EPA  and  afford  the  public  the 
opportunity  for  review  and  comment. 
The  State  will  also  solicit  and  consider 
EPA's  technical  advice  and  analysis 
before  making  a  final  determination  on 
the  cause  of  the  violation.  The  trigger 
date  will  be  the  date  that  the  state 
certifies  to  the  EPA  that  the  air  quality 
data  are  quality  assured,  and  that  the 
exceedences  contributing  to  the 
violation  are  determined  not  to  be 
attributable  to  transport  bom  upwind 
areas  which  will  be  no  later  than  180 
days  after  the  violation  is  monitored.  In 
the  event  EPA  disagrees  with  the  state's 
final  determination  and  believes  that  the 
violation  was  not  attributable  to 
transport,  but  to  the  Pordand  Area's 
own  emissions,  authority  exists  under 
section  179(a)  and  llO(k),  to  require  the 
area  to  implement  contingency  measure, 
and  section  107,  to  redesignate  the  area 
to  nonattainment. 

If  the  triggering  event,  a  violation  of 
the  ozone  NAAQS  determined  not  to  be 
attributable  to  transport  from  upwind 
areas,  is  confirmed,  the  state  will 
implement  one  or  more  appropriate 
contingency  measures.  The  contingency 
measure(s)  will  be  selected  by  the 
Governor  or  the  Governor's  designee 
within  6  months  of  a  triggering  event, 
[i.e.,  a  monitored  one-hour  ozone 
NAAQS  violation  determined  not  to  be 
attributable  to  transport).  Possible 
contingency  measures  are  listed  below. 

Maine  will  utilize  the  model  rules 
developed  by  the  Ozone  Transport 
Commission  (OTC)  as  its  principal 
contingency  measures.  In  December 
1999,  EPA  informed  several 


jurisdictions  in  the  Ozone  Transport 
Region  that  their  State  Implementation 
Plans  would  not  provide  sufficient 
emission  reductions  to  attain  the  one- 
hour  ozone  standard  by  2005  and  2007. 
EPA  indicated  it  would  grant  states 
additional  time  to  implement  new 
measures  if  those  states  pursued 
regional  strategies  to  control  ozone  and 
its  precursors.  Within  this  context,  the 
OTC  agreed  to  begin  addressing  the 
emission  shortfalls  by  developing  model 
rules  for  its  member  states.  These  model 
rules  will  provide  a  consistent 
framework  for  air  pollution  regulation 
throughout  the  region. 

On  March  28,  2001.  the  OTC 
approved  final  model  rules  for  the 
following  source  categories:  consumer 
products;  portable  fuel  containers; 
architectural  and  industrial 
maintenance  coatings;  solvent  cleaning 
operations;  mobile  equipment  repair 
and  refinishing;  and  additional  nitrogen 
oxides  controls  for  industrial  boilers, 
ceirient  kilns,  stationary  reciprocating 
engines,  and  stationary  combustion 
engines.  Thus,  EPA  proposes  to  find 
that  the  contingency  measures  meet  the 
provisions  of  the  Act. 

Vm.  What  Is  the  Attainment  Emission 
biventory  and  Why  Is  EPA  Proposing 
To  Approve  It? 

An  attainment  emissions  inventory  is 
an  inventory  of  the  ozone  precursors 
VOC  and  NOx  prepared  for  a  typical 
summer  day  during  a  year  that 
coincides  with  one  of  the  years  that  the 
requesting  area  monitored  attainment  of 
the  one  hour  ozone  standard.  As 
discussed  elsewhere  in  this  notice,  the 
Maine  DEP  recorded  air  quality 
monitoring  data  during  1998, 1999  and 
2000  that  indicated  the  Portland  Area 
met  the  one  hour  ozone  standard  during 
that  time-frame.  Therefore,  Maine  DEP 
prepared  a  1999  emission  inventory  for 
the  Portland  ozone  nonattainment  area, 
and  submitted  it  as  part  of  its  July  9, 
2002  redesignation  request  for  this  area. 
This  portion  of  the  notice  discusses  our 
review  of  the  inventory,  and  is  divided 
into  three  parts:  (1)  Background 
Information,  (2)  Summary  of  1999 
Inventory,  and  (3)  Results  of  our 
Review. 

1.  Background  Information 

Under  the  CAA  as  amended  in  1990, 
states  have  the  responsibility  to 
inventory  emissions  contributing  to 
nonattainment  of  a  NAAQS,  to  track 
these  emissions  over  time,  and  to  ensure 
that  control  strategies  are  being 
implemented  that  reduce  emissions  and 
move  areas  towards  attainment.  Further 
information  on  emission  inventories 
and  their  purpose  can  be  found  in  the 


document,  "Emission  Inventory 
Requirements  for  Ozone  State 
Implementation  Plans."  U.S. 
Environmental  Protection  Agency, 
Office  of  Air  Quality  Planning  and 
Standards,  Research  Triangle  Park. 
North  Carolina,  March  1991.  and  in  a 
September  4,  1992  memorandum  from 
John  Calcagni,  Director  of  EPA's  Air 
Quality  Management  Division,  entitled, 
"Procedures  for  Processing  Requests  to 
Redesignate  Areas  to  Attainment." 
Copies  of  these  two  documents  are 
available  from  EPA-New  England  at  the 
address  listed  in  the  address  section  of 
this  notice. 

Those  states  containing  ozone 
nonattainment  areas  classified  as 
marginal  to  extreme  were  required 
under  section  182(a)(1)  of  the  CAA  to 
submit  a  1990  base  year  emissions 
inventory  of  ozone  precursors  by 
November  15,  1992.  Maine  DEP 
submitted  a  1990  base  year  emission 
inventory  to  EPA,  which  we  approved 
by  a  direct  final  rule  published  in  the 
Federal  Register  on  February  28,  1997 
(62  FR  9081),  On  July  9,  2002,  Maine 
DEP  submitted  a  proposed  redesignation 
request  to  EPA  for  the  Portland  Area 
that  contained  a  proposed  1 999 
attainment  inventory  for  the  area.  Our 
analysis  of  the  1999  inventory  appears 
below. 


2.  Summary  of  1999  Inventory 

The  Clean  Air  Act  requires  states  to 
observe  certain  procedural  requirements 
in  developing  emission  inventory 
submissions  to  the  EPA.  Section 
110(a)(2)  of  the  Clean  Air  Act  provides 
that  each  emission  inventory  submitted 
by  a  state  must  be  adopted  after 
reasonable  notice  apd  public  hearing.^ 
On  August  1,  2002.  the  Maine  DEP  held 
a  public  hearing  on  the  state's  proposed 
redesignation  request  for  the  Pordand 
Area,  which  included  the  1999  emission 
estimate  of  ozone  precursors. 

EPA  reviewed  Maine  DEP's  1999 
emission  inventory  for  the  Pordand 
Area  to  determine  whether  it  conformed 
with  our  guidance  on  preparation  of 
stationary  point,  area,  on-road  mobile, 
off-road  mobile  and  biogenic  emission 
estimates.  Each  of  these  inventory 
sections  is  discussed  below, 

Point  Sources:  Maine  DEP  considers 
any  facility  that  emits  10  tons  per  year 
(tpy)  or  more  of  VOC  or  NOx  a  point 
source  of  emissions,  and  estimates 
emissions  for  such  facilities  primarily 
by  using  information  contained  in 
emission  statement  questionnaire  sent 


'  Also  section  1 72(c)(7)  of  the  Clean  .Mr  Act 
requires  that  plan  provisions  for  nonattainment 
areas  meet  the  applicable  provisions  of  section 
110(a)(2). 
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annually  to  these  facilities.  The 
questionnaires  require  the  reporting  ot 
various  process  related  parameters  such 
as  fuel  and  raw  material  consumption, 
and  pollution  control  equipment 
efficiency.  The  DEP  uses  this 
information  in  conjunction  with 
emission  factors  and  stack  test  data  to 
calculate  emissions.  The  Maine  DEP 
verifies  the  information  reported  on  the 
questionnaires  during  inspections 
conducted  at  the  facilities_ 

Area  Sources:  Maine  DEP  used  EPA 
recommended  procedures  to  estimate 
emissions  from  area  sources,  which  are 
essentially  small  facilities  which  in 
their  aggregate  may  emit  substantial 
emissions,  but  do  not  do  so  individually 
(e  g   gasoline  stations,  automobile 
refinishers.  etc).  Our  recommended 
techniques  generally  suggest  use  of  per 
capita  or  per  employee  emission  tactors 
in  conjunction  with  levels  of  activity  to 
determine  approximate  levels  of 
emissions  from  these  sources.  Emissions 
from  area  sources  contribute 
substantially  to  total  VOC  emissions, 
but  not  much  to  total  NOx  emissions  _ 
Non-road  mobile  sources:  Non-road 
mobile  sources  are  engines  that  operate 
in  a  wide  variety  of  applications, 
including  farm  and  construction 
equipment,  lawn  and  garden  equipment, 
marine  vessels,  aircraft,  and 
locomotives.  Maine  DEP  used  EPA  s 
draft  non-road  air  emission  estimation 
model  to  determine  emissions  from 
most  equipment  types  in  this  sector. 
This  model  estimates  emissions  tor  all 
non-road  equipment  types  except 
locomotives,  aircraft,  and  commercial 
marine  vessels,  so  Maine  DEP  calculated 
emissions  from  these  sources  separately. 
Although  this  model  is  still  draft,  it 
presents  a  better  means  of  estimating 
emissions  for  this  sector  than  previous 
guidance  issued  by  EPA  in  1991. 

On-road  mobile  sources:  Maine  DEP 
calculated  emissions  from  this  sector 
using  data  on  vehicle  miles  traveled 
(VMT)  collected  by  the  State's 
Department  of  Transportation  (Maine- 
DOT)  and  the  EPA's  MOBILES  emission 
factor  model.  Maine-DOT  used  a  variety 
of  means  to  estimate  VMT  in  Maine, 
including  use  of  traffic  counts  and 
household  and  mass  transit  surveys. 
Maine  DEP  used  a  combination  of  state 
specific  and  national  default  data  as 
inputs  to  the  MOBILE6  model. 

Biogenic  Sources:  Biogenic  sources 
are  naturally  occurring  emissions  from 
various  forms  of  plant  life.  Maine  DEP 
used  the  EPA's  biogenic  emission 
information  system  [BEIS)  to  calculate 
these  emissions,  which  are  primarily 
VOC  emissions.  Maine  DEP  used  data 
from  the  National  Weather  Service  as 
input  to  the  BEIS  model. 


3.  Results  of  Our  Review 

Maine  DEP  has  submitted  a  complete 
inventory  for  the  Portland  Area 
containing  point,  area,  on-road  mobile, 
non-road  mobile,  and  biogenic  source 
data,  and  accompanying  documentation 
of  how  these  estimates  were  prepared. 
The  September  4. 1992  memorandum 
from  John  Calcagni  referenced  above 
recommends  that  ozone  attainment 
inventories  consist  of  typical  summer 
day  estimates  of  VOC  and  NOx 
emissions  prepared  in  accordance  with 
the  current  inventory  guidance  available 
at  the  time  the  attainment  inventory  is 
submitted.  The  current  inventory 
guidance  is  the  body  of  work  produced 
bv  the  Emissions  Inventory 
Improvement  Program  (EIIP).  which  is  a 
joint  effort  between  EPA  and 
representatives  from  various  state 
environmental  agencies.  The  emission 
estimates  prepared  by  the  Maine  DEP 
are  presented  in  table  4: 


Table  4.— 1999  Ozone  Seasonal 
Emissions  in  Tons  Per  Day 


Point 

Area 

On-road 

Otf-road 

Biogenic 


Maine  DEP  has  prepared  an  emissions 
inventory  that  meets  the 
recommendations  outUned  in  the  EllP 
guidance  for  a  comprehensive,  accurate, 
and  current  inventory  of  actual  ozone 
precursor  emissions  for  the  PorUand 
nonattainment  area.  EPA  proposes  to 
hilly  approve  the  1999  ozone  emission 
inventory  submitted  by  Maine  for  the 
Portland  nonattainment  area.  The 
calculations  and  assumptions  ysed  to 
develop  this  inventory  are  explained  in 
Maine  DEPs  submittal  and  are  available 
in  the  record  supporting  this  proposal. 

IX  What  Action  Is  EPA  Proposing  in 
the  Alternative  To  Approving  the 
Redesignation  Request,  Maintenance 
Plan  and  1999  Attainment  Inventory? 

Under  section  107(d)(1)(C)  of  the 
CAA,  each  ozone  area  designated 
nonattainment  for  the  1-hour  ozone 
standard  prior  to  enactment  of  the  1990 
CAA  amendments,  such  as  the  Portland 
Area,  was  designated  nonattainment  by 
operation  of  law  upon  enactment  of  the 
1990  amendments.  Under  section  181(a) 
of  the  Act.  each  ozone  area  designated 
nonattainment  under  section  107(d)  was 
also  classified  by  operaUon  of  law  as 
"marginal."  "moderate."  "serious. 


"severe,"  or  "extreme."  depending  on 
the  severity  of  the  area's  air  quality 
problem.  The  design  value  for  an  ^a. 
which  characterizes  the  severity  of  the 
air  quality  problem,  is  represented  by 
the  highest  design  value  at  any 
individual  monitoring  site  (j.e.,  the 
highest  of  the  fourth  highest  1-hour 
daily  maximums  in  a  given  three-year 
period  with  complete  monitoring  data). 
Ozone  nonattainment  areas  with  design 
values  between  .138  and  .160  such  as 
the  Portland  area,  were  classified  as 
moderate. 

In  addition,  under  section 
182(b)(1)(A)  of  the  CAA,  states 
containing  areas  classified  as  moderate 
nonattainment  were  required  to  submit 
SIPs  to  provide  for  certain  controls,  to 
show  progress  toward  attainment,  and 
to  provide  for  attainment  of  the  ozone 
standard  as  expeditiously  as  practicable 
but  no  later  than  November  15, 1996. 
Moderate  area  SIP  requirements  are 
found  primarily  in  section  182(b)  of  the 
CAA. 

With  regard  to  reclassification  for 
failure  to  attain,  section  182(b)(2)(A)  of 
the  Clean  Air  Act  provides  in  relevant 
part: 

Within  6  months  following  the  applicable 
attainment  date  (including  any  extension 
thereof)  for  an  ozone  nonattainment  area  the 
Administrator  shall  determine,  based  on  the 
area's  design  value  (as  of  the  attainment 
dale),  whether  the  area  attained  the  standard 
bv  that  date.  *   *   *  (Alny  area  that  the 
Administrator  finds  has  not  attained  the 
standard  by  that  date  shall  be  reclassified  by 
operation  of  law  in  accordance  with  table  1 
of  subsection  (a)  to  the  higher  of  — 
(i)  the  next  higher  classification  for  the 

area,  or  , 

(ii)  the  classification  applicable  to  the 
area's  design  value  as  determined  at  the  time 
of  the  notice  required  under  subparagraph 
(B). 


Furthermore,  section  182(b)(2)(B)  of 
the  Act  provides  that: 

The  Administrator  shall  publish  a  notice  in 
the  Federal  Register,  no  later  than  6  months 
following  the  attainment  date,  identifying  the 
area  that  the  Administrator  has  determined 
under  subparagraph  A  as  having  failed  to 
attain  and  identifying  the  reclassification,  if 
any,  described  under  subparagraph  (a). 

Section  182(b)(2)  of  the  Act  requires 
.  EPA  to  determine  whether  an  ozone 
nonattainment  area  attained  the  one- 
hour  ozone  NAAQS  by  its  statutory 
attainment  date,  or  any  extension 
provided  for  in  the  Act.  If  EPA  is  unable 
to  approve  Maine's  redesignation 
request  based-on  current  attainment  in 
the  Portland  Area,  we  propose  in  the 
alternative  to  find  the  Portland  Area  did 
not  attain  as  of  its  required  attainment 
date,  November  15, 1997. 


1 .  Proposed  Determination  of 
Nonattainment  as  of  November  15, 

Table  5  lists  the  number  of 
exceedances  of  the  1-hour  ozone 
NAAQS  for  each  monitor  in  the 
Portland  nonattainment  area  for  the 


period  1995-1997.  The  ozone  design 
1997    value  for  each  monitor  is  also  listed  for 
the  same  period.  For  the  three  year 
period  ending  in  1997  (i.e.,  1995-1997), 
the  design  value  for  the  Portland  Area 
was  0.126  ppm.  Therefore,  if  EPA  does 
not  approve  a  redesignation  for  Portland 


pursuant  to  section  107(d)(3)  of  the 
CAA.  EPA  proposes  to  find  that  the 
Portland  Area  did  not  attain  the  1-hour 
NAAQS  by  its  extended  attainment  date 
of  November  15.  1997.  the  statutory 
attainment  deadline  for  this  area.^ 


Table  5.— Air  Quality  Monitoring  Data  for  the  Portland  Area  1995-1997 


Site  ID 


23-005-2003 
23-023-0003 
23-031-2002 
23-031-3002 


Monitoring  site 


Cape  ElizatMth 

Phippsburg  

Kennebunkport 
Kittery  


Total 

exceedances 

199&-1997 


'  Only  monitors  with  three  complete  years  of  data  were  used  for  these  calculations. 


Annual  aver- 
age ex- 
pected 

exceedances 


1.0 
1.5 
1.4 
1.9 


Design 
value 
(ppm) 


0.121 
0125 
0  125 
0.126 


2.  Reclassification 

Section  181(b)(2)(A)  of  the  CAA 
requires  that,  when  an  area  is 
reclassified  for  failure  to  attain,  its 
reclassification  be  the  higher  of  the  next 
higher  classification  or  the  classification 
applicable  to  the  area's  ozone  design 
value  at  the  time  the  notice  of 
reclassification  is  published  in  the 
Federal  Register.  Section 
181(b)(2)(A)(ii)  provides  that  no  area 
shall  be  reclassified  as  Extreme.  The 
Portland  Area  is  a  moderate 
nonattainment  area.  Its  design  value  at 
the  time  of  its  attainment  date, 
November  15. 1997,  was  0.126  ppm,  and 
based  on  preliminary  ozone  data  fi-om 
2002,  that  have  not  yet  been  quality- 
assured,  its  current  design  value  appears 
to  be  0.126  ppm.  Therefore,  if  EPA 
finalizes  the  finding  of  failure  to  attain, 
the  Portland  Area  would  be  reclassified, 
by  operation  of  law,  as  a  serious 
nonattainment  area. 

Section  182(i)  states  that  the 
Administrator  may  adjust  applicable 
deadlines  (other  than  attainment  dates) 
to  the  extent  such  adjustment  is 
necessary  or  appropriate  to  assure 
consistency  for  submission  of  the  new 
requirements  applicable  to  an  area 
which  has  been  reclassified.  An  area 
reclassified  to  serious  is  required  to 
submit  SIP  revisions  addressing  the 
serious  area  requirements  for  the  1-hour 
ozone  NAAQS  in  sectipn  182(c). 

If  the  Portland  Area  is  reclassified  to 
serious,  EPA  must  also  address  the 
schedule  by  which  Maine  is  required  to 
submit  SIP  revisions  meeting  the  serious 
area  requirements.  EPA  is  proposing  to 
require  that  the  state  submit  SIP 
revisions  containing  all  the  serious  area 


*  EPA  granted  a  one-year  extension  of  the 
atlainmenl  date  for  the  Portland  Area  pursuant  to 
Section  181(a)(5)  of  the  CAA  on  April  16. 1997  (62 
FR  1 8.526). 


requirements  no  later  than  12  to  18 
months  after  final  action  on  the 
reclassification.  EPA  is  soliciting 
comments  pertaining  to  the  time  frame 
for  SIP  submission.  This  submission 
would  include  an  attainment 
demonstration  and  all  additional 
measures  required  by  section  182(c)  of 
the  CAA.  The  additional  measures 
include,  but  are  not  limited  to,  the 
following:  (1)  Stage  II  vapor  recovery  in 
the  nonattainment  area,  (2)  the  new 
source  review  offset  requirements 
would  increase  fi-om  1.15  to  1  to  1.2  to 
1 ,  (3)  the  definition  of  a  major  source  of 
NOx  would  decrease  from  100  tons  per 
year  to  50  tons  per  year,^  and  (4) 
additional  rate  of  progress  requirements. 
Where  an  attainment  date  has  already 
passed  and  thus  is  impossible  to  meet. 
EPA  believes  that  the  Administrator 
may  adjust  the  date  to  assure  fair 
treatment  in  accordance  with 
Congressional  intent.  64  FR  13390 
(March  18,  1999).  66  FR  15587-88 
(March  19,  2001).  Since  the  statutory 
attainment  date  of  1999  for  serious  areas 
has  already  passed,  EPA  is  proposing  to 
require  that  Maine  DEP  submit  an 
attainment  demonstration  for  the 
Portland  Area  that  provides  for 
attainment  as  expeditiously  as 
practicable.  It  is  currently  impossible  for 
DEP  to  meet  the  1999  attainment 
deadline.  Therefore,  the  only  reasonable 
course  for  setting  an  attainment  date  for 
the  Portland  Area  is  to  require  Maine  to 
develop  an  attainment  demonstration 
that  provides  for  attainment  as 
expeditiously  as  practicable.  Once 
Maine  submits  that  demonstration  EPA 
will  provide  the  public  an  opportunity 
to  comment  on  whether  the  date  Maine 


■■*  Note  that  Maine  is  the  Ozone  Transport  Region 
and  as  such,  the  definition  of  a  major  source  for 
volatile  organic  compounds  is  already  50  tons  per 
year. 


selects  is  as  expeditious  as  practicable. 
EPA  is  asking  for  comment  on  how  to 
address  a  new  attainment  date  for  the 
Portland  Area. 

Finally,  EPA  is  proposing  to  grant  an 
extended  effective  date  for  the 
reclassification  of  the  Portland  Area  to 
a  serious  ozone  nonattainment  area  if 
EPA  finalizes  the  proposal  to  find  that 
the  area  did  not  attain  as  of  1997.  The 
approved  Maine  new  source  review 
(NSR)  SIP  includes  provisions  that 
would  automatically  impose  more 
stringent  requirements  for  the 
preconstruction  permitting  of  major 
sources  of  ozone  precursors  and  major 
modifications  to  major  sources  once  an 
area  in  Maine  is  reclassified  to  serious 
pursuant  to  the  Act.  Maine's  SIP  will 
require  a  higher  ratio  of  offsets  for  new 
or  increased  emissions  of  VOC  or  NOx, 
by  automatically  imposing  the  1:1.2 
level  of  offsets  for  a  serious  areas  upon 
redesignation.  See  Maine  DEP  Air 
Pollution  Control  Regs.  c.  100(98),  c. 
113(2)(c)(l)and(2).andc. 
115(V)(B)(2)(b).  In  light  of  the  relative 
scarcity  of  offsets  for  increased 
emissions  of  VOC,  facilities  that  must 
secure  a  NSR  permit  for  construction  or 
modification  in  the  Portland  Area  may 
face  a  significant  planning  burden  in 
securing  the  increased  level  of  offsets 
required  as  a  result  of  this 
reclassification.  Therefore.  EPA  believes 
the  regulated  community  needs  time  to 
prepare  for  compliance  with  this 
enhanced  NSR  requirement.  EPA  is 
proposing  and  believes  it  is  reasonable 
to  have  an  effective  date  of  1 00  days 
from  the  date  of  publication  to  provide 
sources  with  additional  time  to  prepare 
for  the  impact  of  these  new 
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requirements.  See  66  FR  27036  (May  16, 
2001);  67  FR  53882  (Aug.  20,  2002). 


Proposed  Action 

EPA  is  proposing  to  determine  that 
the  Portland  Area  has  attained  the  one- 
hour  ozone  NAAQS  from  1999-2001.  to 
redesignate  the  Portland  Area  from 
nonattainment  to  attainment  of  the  1- 
hour  ozone  NAAQS.  and  to  approve  the 
proposed  maintenance  plan  submitted 
by  the  State  of  Maine.  By  proposing 
approval  of  the  Portland  Area 
maintenance  plan.  EPA  is  also 
proposing  to  approve  the  year  2012 
MVEBs  (16.654  tons  per  summer 
weekday  for  volatile  organic 
compounds,  and  26.450  tons  per 
summer  dav  for  oxides  for  nitrogen) 
contained  in  that  plan  as  adequate  for 
maintenance  of  the  ozone  NAAQS  and 
for  transportation  conformity  purposes. 
EPA  also  proposes  to  approve  the 
proposed  Portland  Area  1999  attainment 
emission  inventory  into  the  SIP. 

In  the  alternative,  EPA  is  proposing  to 
find  pursuant  to  section  181(b)(2)  that 
the  Portland  Area  did  not  attain  the  1- 
hour  ozone  NAAQS  by  November  15. 
1997,  the  attainment  date  for  the 
Portland  Area.  If  EPA  finalizes  this 
finding  and  when  it  becomes  effective, 
the  Act  requires  that  the  Portland  Area 
be  reclassified  as  a  serious 
nonattainment  area.  EPA  is  also  taking 
comment  on  a  proposed  schedule  for 
submittal  of  the  SIP  revisions  required 
for  serious  areas  should  the  Portland 
Area  be  reclassified.  Additionally.  EPA 
is  taking  comment  on  how  to  address 
the  new  attainment  date  for  the  Portland 
Area  and  our  proposal  that  Maine 
develop  an  attainment  demonstration 
that  provides  for  attainment  as 
expeditiously  as  practicable.  Finally, 
EPA  is  proposing  to  grant  an  extended 
effective  date  for  the  determination  of 
nonattainment  and  reclassification,  to 
give  time  for  facilities  to  prepare  for 
compliance  with  new  construction 
permitting  requirements. 

EPA  is  soliciting  public  comments  on 
the  issues  discussed  in  this  notice. 
These  comments  w\\\  be  considered 
before  taking  final  action.  Interested 
parties  may  participate  in  the  Federal 
rulemaking  procedure  by  submitting 
written  comments  to  the  EPA  Regional 
office  listed  in  the  ADDRESSES  section  of 
this  notice.  Interested  parties  should 
submit  comments  by  October  17.  2002 
This  redesignation  is  being  proposed 
under  a  procedure  called  parallel 
processing,  whereby  EPA  proposes 
rulemaking  action  concurrently  with  the 
state's  procedures  for  amending  its 
regulations.  If  the  proposed 
maintenance  plan  is  substantially 
changed.  EPA  will  evaluate  those 


changes  and  may  publish  another  notice 
of  proposed  rulemaking.  If  no 
substantial  changes  are  made,  EPA  will 
publish  a  Final  Rulemaking  Notice  on 
the  revisions.  Before  EPA  can  finally 
approve  this  plan  Maine  must  finally 
adopt  the  SIP  revision  and  submit  it 
formally  to  EPA  for  incorporation  into 
the  SIP. 


Administrative  Requirements 

Under  Executive  Order  12866  (58  FR 
51735.  October  4. 1993).  this  action  is 
not  a  "significant  regulatory  action"  and 
therefore  is  not  subject  to  review  by  the 
Office  of  Management  and  Budget.  The 
Agency  has  determined  that  the 
determination  of  nonattainment  would 
result  in  none  of  the  effects  identified  in 
section  3(f)  of  the  Executive  Order. 
Under  section  181(b)(2)  of  the  CAA,  the 
proposed  determination  of 
nonattainment  is  based  upon  air  quality 
considerations  and  the  resulting 
reclassifications  must  occur  by 
operation  of  law.  It  does  not,  in  and  of 
itself,  impose  any  new  requirements  on 
any  sectors  of  the  economy.  In  addition, 
because  the  statutory  requirements  are 
clearly  defined  with  respect  to  the 
differently  classified  areas,  and  because 
those  requirements  are  automatically 
triggered  by  classifications  that,  in  turn, 
are  triggered  by  air  quality  values, 
determinations  of  nonattainment  and 
reclassification  cannot  be  said  to  impose 
a  materially  adverse  impact  on  state, 
local,  or  tribal  govemments.or 
communities.  For  this  reason,  the 
proposed  determination  of 
nonattainment  and  reclassification  is 
also  not  subject  to  Executive  Order 
13211  "Actions  Concerning  Regulations 
That  Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001).  Redesignation  of  an  area  to 
attainment  under  section  107(d)(3)(E)  of 
the  CAA  does  not  impose  any  new 
requirements  on  small  entities. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  new  regulatory 
requirements  on  sources.  This  proposal 
merely  approves  state  law  as  meeting 
federal  requirements  and  imposes  no 
additional  requirements  beyond  those 
imposed  by  state  law.  Accordingly,  the 
Administrator  certifies  that  this  rule 
will  not  have  a  significant  economic 
impact  on  a  substantial  number  of  small 
entities  under  the  Regulatory  Flexibility 
Act  (RFA)  (5  U.S.C.  601  et  seq.]. 
Determinations  of  nonattainment  and 
the  resulting  reclassification  of 
nonattainment  areas  pursuant  to  section 
181(b)(2)  of  the  CAA  do  not  in  and  of 
themselves  create  any  new 
requirements.  Instead,  this  proposed 
rulemaking  only  makes  a  factual 


determination,  and  does  not  directly 
regulate  any  entities.  See  62  FR  60001. 
60007-8,  and  60010  (November  6,  1997) 
for  additional  analysis  of  the  RFA 
implications  of  attainment 
determinations.  Therefore,  pursuant  to  5 
U.S.C.  605(b),  certify  that  today's 
proposed  action  does  not  have  a 
significant  impact  on  a  substantial 
number  of  small  entities  within  the 
meaning  of  those  terms  for  RFA 
purposes.  Because  this  rule  approves 
pre-existing  requirements  under  state 
law  and  does  not  impose  any  additional 
enforceable  duty  beyond  that  required 
by  state  law.  it  does  not  contain  any 
unfunded  mandate  or  significantly  or 
uniquely  affect  small  governments,  as 
described  in  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA)  (Public 
Law  104-4).  Redesignation  of  an  area  to 
attainment  under  section  107(d)(3)(E)  of 
the  CAA  does  not  impose  any  new 
requirements  on  small  governments. 
Redesignation  is  an  action  that  affects 
the  status  of  a  geographical  area  and 
does  not  impose  any  new  regulatory 
requirements  on  sources.  EPA  believes, 
as  discussed  above,  that  the  finding  of 
nonattainment  is  a  factual 
determination  based  upon  air  quality 
considerations  and  that  the  resulting 
reclassification  of  the  area  must  occur 
by  operation  of  law.  Thus,  the  finding 
does  not  constitute  a  Federal  mandate, 
as  defined  in  section  101  of  the  UMRA. 
because  it  does  not  impose  an 
enforceable  duty  on  any  entity. 

This  rule  also  does  not  have  tribal 
implications  because  it  will  not  have  a 
substantial  direct  effect  on  one  or  more 
Indian  tribes,  on  the  relationship 
between  the  Federal  Government  and 
Indian  tribes,  or  on  the  distribution  of 
power  and  responsibilities  between  the 
Federal  Government  and  Indian  tribes, 
as  specified  by  Executive  Order  13175 
(65  FR  67249.  November  9,  2000).  This 
action  also  does  not  have  federalism 
implications  because  it  does  not  have 
substantial  direct  effects  on  the  states, 
on  the  relationship  between  the  national 
government  and  the  states,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
.  Executive  Order  13132  (64  FR  43255, 
August  10. 1999),  because  it  merely 
approves  a  state  rule  implementing  a 
federal  standard,  and  does  not  alter  the 
relationship  or  the  distribution  of  power 
and  responsibilities  established  in  the 
Clean  Air  Act.  This  rule  also  is  not 
subject  to  Executive  Order  13045 
"Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks"  (62  FR  19885,  April  23. 1997). 


because  it  is  not  economically 
significant. 

In  reviewing  SIP  submissions,  EPA's 
role  is  to  approve  state  choices, 
provided  that  they  meet  the  criteria  of 
the  Clean  Air  Act.  In  this  context,  in  the 
absence  of  a  prior  existing  requirement 
for  the  state  to  use  voluntary  consensus 
standards  (VCS),  EPA  has  no  authority 
to  disapprove  a  SIP  submission  for 
failure  to  use  VCS.  It  would  thus  be 
inconsistent  with  applicable  law  for 
EPA,  when  it  reviews  a  SIP  submission, 
to  use  VCS  in  place  of  a  SIP  submission 
that  otherwise  satisfies  the  provisions  of 
the  Clean  Air  Act.  Thus,  the 
requirements  of  section  12(d)  of  the 
National  Technology  Transfer  and 
Advancement  Act  of  1995  (15  U.S.C. 
272  note)  do  not  apply.  This  rule  does 
not  impose  an  information  collection 
burden  under  the  provisions  of  the 
Paperwork  Reduction  Act  of  1995  (44 
U.S.C.  3501  et  seq.) 

ListofSul^ects 

40  CFR  Part  52 

Environmental  protection,  Air 
pollution  control,  Nitrogen  dioxide. 
Ozone.  Reporting  and  recordkeeping 
requirements.  Volatile  organic 
compounds. 

40  CFR  Part  81 

Environmental  protection,  Air 
pollution  control.  National  parks. 
Wilderness  areas. 

Authority:  42  U.S.C.  7401  et  seq. 

Dated:  September  9,  2002. 
Roiwrt  W.  Vamey. 

Regional  Administrator,  EPA  New  England. 
[FR  Doc.  02-23589  Filed  9-16-02;  8:45  am) 
MUMQ  cooe  «ao-sfr^ 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Parts  70  and  71 

[FRL-7374-51 
RIN2060-AK29 

PropoMd  RevlslorM  To  Clarify  tha 
Scope  of  Sufflclancy  Monitoring 
Raquiremanta  for  Federal  and  State 
Operating  Permlta  Programa 

agency:  Environmental  Protection 
Agency  (EPA). 
action:  Proposed  rule. 

SUMMARY:  The  EPA  is  proposing  this 
rule  to  clarify  the  scope  of  the 
monitoring  required  in  operating 
permits  issued  by  State  and  local 
permitting  authorities  or  by  EPA  under 
title  V  of  the  Clean  Air  Act  (Act). 


Specifically,  this  proposed  rule  would 
clarify  that  under  the  sufficiency 
monitoring  rules,  all  title  V  permits 
must  contain  monitoring  sufficient  to 
assure  compliance  as  required  under 
sections  504(a),  504(b),  504(c).  and 
114(a)(3)  of  the  Act,  in  cases  where  the 
periodic  monitoring  rules  are  not 
applicable.  The  EPA  believes  this 
proposed  rule  is  necessary  to  address 
.  claims  of  confusion  on  the  part  of  some 
source  owners  and  operators,  permitting 
authorities  and  citizens  as  to  the  scope 
of  EPA's  title  V  monitoring  regulations. 
DATES:  Comments.  We  must  receive 
written  comments  on  or  before  October 
17.  2002. 

ADDRESSES:  Comments.  By  U.S.  Postal 
Service,  send  comments  (in  duplicate  if 
possible)  to:  Air  and  Radiation  Docket 
and  Information  Center  (6102), 
Attention  Docket  Number  A-93-50, 
U.S.  EPA.  1200  Pennsylvania  Avenue, 
NW.,  Washington,  EX:  20460.  In  person 
or  by  courier,  deliver  comments  (in 
duplicate  if  possible)  to:  Air  and 
Radiation  Docket  and  Information 
Center  (6102).  Attention  Docket  Number 
A-93-50.  U.S.  EPA.  401  M  St..  SW.. 
Room  M-1500.  Washington.  DC  20460. 
The  EPA  requests  a  separate  copy  also 
be  sent  to  the  contact  person  listed  in 
the  FOR  FURTHER  MF0RMAT10N  CONTACT 
section. 

Docket.  Documents  relevant  to  this 
action  are  available  for  inspection  at  the 
Docket  Office,  Attention:  Docket 
Number  A-93-50,  U.S.  Environmental 
Protection  Agency.  401  M  Street,  SW., 
Room  M-1500.  Washington,  DC  20460, 
telephone  (202)  260-754B,  between  7:30 
a.m.  and  5:30  p.m.,  Monday  through 
Friday,  exclu(^ng  legal  holidays.  Copies 
also  may  be  mailed  on  request  form  the 
Air  Docket  by  calling  (202)  260-7548.  A 
reasonable  fee  may  be  charged  for 
copying.  Documents  relevant  to  the 
promulgation  of  the  operating  permit 
program  regulations  at  parts  70  and  71 
are  available  for  inspection  at  the  same 
location  under  docket  numbers  A-90- 
33  and  A-93-50  for  part  70,  and  A-93- 
51  for  part  71. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
further  information,  contact  Mr.  Jeff 
Herring.  U.S.  EPA,  Information  Transfer 
and  Program  Implementation  Division 
(C304-04),  Research  Triangle  Park. 
North  Carolina  27711,  telephone 
number  (919)  541-3195,  facsimile 
number  (919)  541-5509,  electronic  mail 
(e-mail)  address:  hening.jeff@epa.gov. 
SUPPLEMENTARY  INFORMATION: 
Comments.  Comments  and  data  may  be 
submitted  by  e-mail  to:  a-and-r- 
docket@epa.gov.  Comments  submitted 
by  e-mail  must  be  submitted  as  an  ASCII 
file  to  avoid  the  use  of  special  characters 


and  encryption  problems.  Comments 
also  will  be  accepted  on  disks  in 
WordPerfect®  version  5.1.  6.1  or  8  file 
format.  All  comments  and  data 
submitted  in  electronic  form  must  note 
the  docket  number:  A-93-50.  No 
confidential  business  information  (CBI) 
should  be  submitted  by  e-mail. 
Electronic  comments  may  be  filed 
online  at  many  Federal  Depository 
Libraries. 

Commenters  wishing  to  submit 
proprietary  information  for 
consideration  must  clearly  distinguish 
such  information  from  other  comments 
and  clearly  label  it  as  CBI.  Send 
submissions  containing  such 
proprietary  information  directly  to  the 
following  address,  and  not  to  the  public 
docket,  to  ensure  that  proprietary 
information  is  not  inadvertently  placed 
in  the  docket:  OAQPS  Document 
Control  Officer,  U.S.  EPA.  Information 
Transfer  and  Program  Implementation 
Division  (C304-04),  Research  Triangle 
Park,  North  Carolina  27711,  Attention: 
Mr.  Jeff  Herring.  The  EPA  will  disclose 
information  identified  as  CBI  only  to  the 
extent  allowed  by  the  procedures  set 
forth  in  40  CFR  part  2.  If  no  claim  of 
confidentiality  accompanies  a 
submission  when  it  is  received  by  EPA, 
the  information  may  be  made  available 
to  the  public  without  further  notice  to 
the  commenter. 

World  Wide  Web  (WWW).  In  addition 
to  being  available  in  the  docket,  an 
electronic  copy  of  today's  proposed  rule 
will  also  be  available  on  the  WWW 
through  EPA's  Technology  Transfer 
Network  (TTN).  Following  the 
Administrator's  signature,  a  copy  of  the 
proposed  rule  will  be  posted  on  the 
TTN's  policy  and  guidance  page  for 
newly  proposed  or  fiiud  rules  at  http:/ 
/www.epa.gov/ttn/oarpg/t5pfpr.html. 
The  TTN  provides  information  and 
technology  exchange  in  various  areas  of 
air  pollution  control.  For  more 
information,  call  the  TTN  help  line  at 
(919)  541-5384. 

Regulated  Entities.  Categories  and 
entities  potentially  affected  by  this 
action  include  facilities  currently 
required  to  obtain  title  V  permits  by 
State,  local,  tribal,  or  Federal  operating 
permits  programs. 

Outline.  The  contents  of  the  preamble 
are  listed  in  the  following  outline: 

I.  Background 

A.  The  Legal  Basis  for  Requiring  Title  V 
Monitoring 

B.  Court  Rulings  About  Title  V  Monitoring 

C.  The  EPA's  Adjudicaton,-  Orders  in 
Pacificqrp  and  Fort  lames 

II.  Proposed  Revisions  to  the  Title  V 

Monitoring  Requirements 
A.  Whv  Is  EPA  Proposing  To  Revise 
§§76.6((:)(l)and  71.6(c:)(l)y 
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B.  What  Revisions  Are  Being  Proposed' 
{;  How  Would  This  Proposed  Rule  Atte..t 

the  Scope  of  theCurrent  Filie  V 

Monitoring  Requirements? 

ill.  Related  Actions 

IV  S<  one  ofThis  Proposed  Rule  and 

Solicitation  of  Puhli'  Comments  anil 
Public  Participation 

V  Administrative  Requirements 

A.  Executive  Order  12866— Regulatory 

Planning  and  Review 
B  Infunded  Mandates  Reform  Act 
C  Executive  Order  13132:  Federalism 
U  Executive  Order  13175:  Consultation 
and  Coordination  with  Indian  Inlial 
Governments 
E  Regulatorv  Flexibility  Act  (RFA).  as 
amended  bv  the  Small  Business 
Regulatorv  Enfon.ement  Fairness  Act  ol 
14q6(SBREFA),5i;.S.C.601f'fsw/. 

F.  Executive  Order  13045:  Protection  ot 
Children  from  Environmental  Healtli 
Risks  and  Safetv  Risks 

G.  National  Technology  Transfer  and 

Advancement  Act 

H  Paperwork  Roductiim  Act 

1.  Executive  Order  13211:  Actions 

Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use 


conditions  as  are  necessary  to  assure 
rompliance  with  applicable 
requirements."  42  U.S.C.  7661c{a). 
Section  504(b)  contains  discretionary 
authority  for  EPA  to  prescribe  by  rule 
"procedures  and  methods  for 
determining  compliance  and  for 
monitoring*   *   *"  ^^  U.S  C  7661(bUn 
addition,  section  114(a)(3)  directs  EPA 
to  require  "enhanced  monitonng   at  all 
major  stationary  sources.  42  U.S.C. 

7414(a)(3).  ,    .  , 

The  EPA's  title  V  regulations  at 
§§  70.6(a)(3)(i)(B)  and  71.6(a)(3)(i)(B) 
require  that 


I.  Background 

A.  The  Legal  Basis  for  Requiring  Title  V 
Monitoring 

By  enacting  title  V  as  part  of  the  1990 
Act  Amendments,  Congress  sought  to 
enhance  sources'  compliance  with  the 
Act  in  two  important  ways.  First. 
Congress  required  that  every  major 
stationary  source  of  air  pollution  and 
certain  other  sources  obtain  a  single, 
comprehensive  operating  permit  to 
assure  compliance  with  all  emission 
limitations  and  other  substantive  Act 
requirements  that  apply  to  the  source. 
42  U  S  C.  7661a(a).  7661c(a).  Second, 
Congress  required  that  all  title  V  sources 
conduct  monitoring  of  their  emissions 
that  is  sufficient  to  assure  compliance 
with  applicable  requirements  under  the 
Act  and  also  certify  compliance  with 
such  applicable  requirements.  42  V.bX.. 
7661c(a).  7661c(c).  The  Senate  Report 
summarized:  "EPA  must  require 
reasonable  monitoring  * 
requirements  that  are  adequate  to  assure 
compliance."  S.  Rep.  No.  101-228.  at 

350  (1989)  (reprinted  in  1990 
U.S.C.C.A.N.  3385.  3733). 

Three  provisions  of  title  V  set  forth 
Congress'  requirements  for  monitoring 
bv  tUle  V  sources.  Section  504(c)  of  the 
A'ct  requires  that  each  permit  "shall  set 
forth  inspection,  entry,  monitoring, 
compliance  certification,  and  reporting 
requirements  to  assure  compliance  with 
the  permit  terms  and  conditions.    42 
U.S.C.  7661c(c).  Section  504(a)  requires 
that  each  permit  "shall  include 
enforceable  emission  limitations  and 
standards  *   *   *  and  such  other 


jwlhere  the  appli<.able  requirement  does  not 
n..,uire  periodic  testing  or  instrumental  or 
noninstrumental  monitoring  (which  may 
,  onsist  of  recordkeeping  designed  to  serve  as 
monitoring),  leach  permit  must  contain! 
,„,riodic  monitoring  sufficient  to  yield 
reliable  data  from  the  relevant  time  period 
that  are  representative  of  the  source  s 
,  ompliance  with  the  permit,  as  reported 
pursuant  to  l«»70.6(a)(3)(iii)  or 
^71.6la)(3)(iii)l.  Such  monitonng 
requirements  shall  assure  use  of  term.s,  test 
methods,  units,  averaging  periods,  and  other 
statistical  ..onventions  consistent  with  the 
aoplicable  requirement.  Recordkeeping 
provisions  may  be  sufficient  to  meet  the 
requirements  of  1§  70.6(a)(3)(i)(B)  or 
t,71.6(a)(3)(i)(B)|. 

Furthermore.  §§  70.6(c)(1)  and  71.6(c)(1) 
require  that  each  part  70  and  71  permit 
contain,  "[cjonsistent  with  paragraph 
(a)(3)  of  this  section,  compliance 
certification,  testing,  monitonng, 
reporting,  and  recordkeeping 
requirements  sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit."  40  CFR  part 
64.  the  Compliance  Assurance 
Monitoring  (CAM)  rule,  as  well  as  the 
title  V  regulations  discussed  above, 
implements  the  statutory  "enhanc^ 
monitoring"  requirement.  See  62  l-K 
54900,  October  22. 1997. 


and  certain  other  categories.  194  F  3d  at 
135  '  The  court  disagreed,  and  upheld 
the  CAM  rule  and  EPA's  general 
enhanced  monitoring  program.  194  h.Jd 
at  135-37  The  court  pointed  out  ttiat 
certain  sources  exempt  from  C/^  were 
subject  to  "other  specific  rules     Id^ 
The  court  then  reasoned  that  all  other 
major  sources  were  subject  to  one  of  two 
"residual  rules"  under  part  70:  Either 
the  periodic  monitoring  rule  at 
§  70  6(a)(3)(i)(B),  or  the  sufficiency  rule 
at  §  70.6(c)(1).  Id.  at  135-36.  The  court 
recognized  that  "[wlhile  the  Part  70 
rules  are  not  as  specific  as  CAM.  they 
have  the  same  bottom  line— a  raa)or 
source  must  undertake  'monitoring 
*   *   *  sufficient  to  assure  compliance. 

Id.  at  136.'  ..„        . 

In  Appalachian  Power,  a  different 
panel  of  the  D.C.  Circuit  set  aside  EPA  s 
"Periodic  Monitoring  Guidance  ^  after 
finding  that  it  had  in  effect  amended 
part  70's  periodic  monitoring  rule  at 
§  70.6(a)(3)(i)(B)  by  interpreting  that  rule 
too  broadly  to  cover  situations  where 
the  underlying  applicable  requirement 
called  for  some  kind  of  "periodic 
testing  or  monitoring,  but  such 
monitoring  was  not  sufficient  to  assure 
compliance.  208  F.3d  at  1028^The 
Appalachian  Power  court  held  that  in 
its^current  form,  the  periodic  monitoring 
rule  authorized  sufficiency  reviews  ot 
monitoring  and  testing  in  an  existing 
emissions  standard,  and  enhancement 
of  that  monitoring  or  testing  through  the 


B.  Court  Rulings  About  Title  V 
Monitoring 

Two  opinions  issued  by  the  United 
States  Court  of  Appeals  for  the  District 
of  Columbia  Circuit  (DC  Circuit)  have 
addressed  the  monitoring  required  ot 
title  V  sources.  Specifically,  the  Court 
reviewed  EPA's  CAM  rule  in  ^citum' 
Resources  Defense  Council  v.  EPA,  194 
F  3d  130  (DC  Cir.  1999)  (NRDQ,  and 
reviewed  EPA's  periodic  monitoring 
guidance  under  title  V  in  Appalachian 
Power  Co.  v.  EPA,  208  F.3d  1015  (DC 
Cir.  2000)  [Appalachian  Power).  In 
NRDC  the  Natural  Resources  Defense 
Council  argued  that  the  CAM  nile  was 
inadequate  to  meet  the  statutory 
mandate  that  all  major  sources  be 
subject  to  enhanced  monitoring  because 
it  excluded  units  without  control 
devices,  units  below  a  100-ton  cutoff. 


.  For  example,  CAM  exempts  acid  rain  program 
requirements  under  title  IV  of  the  Act.  See 
S64.2(h)(l)livl.  ,  -.i       „ 

^  For  example,  sources  exempt  from  acid  rain 
requirements  under  CAM  (see  supra  n.  1)  are 
subject  to  state-of-the-art  mon.torinR  under  section 
412  of  the  Act  and  40  CFR  part  7S. 

..The  entire  relevant  passage  reads  as  follows: 
Specifically.  EPA  demonstrated  <hat  many  of  the 
major  stationarv  sources  exempt  from  CAM  are 
sut^jec.  to  other  specific  rules,  and  if  they  are  no^ 
thev  are  subject  to  the  following  two  residual  rules. 
nriThe  permit  shall  con.aini  periodic  monitonng 
uffi' ien.  to  yield  reliable  data  '    '   '  that  are 
rrnresentative  of  the  source's  compliance  with  the^ 

^^Zn 40CFR70.B(a)(3)li)(B);l2)"Allpart 

70  permits  shall  contain  the  following  elements 
with  respect  to  compliance:  (1)  Consistent  with 
paragraph  (a)(3)  of  this  section,  compliance  ^ 
cer1in<:ation,  testing,  landl  monitonng 
requirements  sufficient  to  assure  compliance  with 
the  terms  and  conditions  of  the  permit.    Id. 

^70.fi(c)(l)-  ._      ^ 

Wliile  the  part  70  rules  are  not  as  specihc  as 
(AM  thev  have  the  same  bottom  lin.!— a  mapr 
•    source  must  undertake  •■monitoring*    * 

suffitient  to  assure  compliance.    Like  CAM.  the 
monitoring  protocols  will  be  <'-«'"?«;--""■ 
hv-unit  hasis.  Such  monitoring  is  sufficiently 
■•enhan,:ed-  over  the  pre-1990  situation  to  sat.sfv 
the  statutory  requirement.  See  Compliance 
Alsf^ce  Monitoring.  02  FR  54900.  54904.  Octoln^r 

22.  1997.  Id.  lu     I 

•.  "IVriodic  Monitoring  (iuidaiice."  signed  by  bric 
V  S.:haeffer,  Director.  Office  of  Regulatory 
Enforcement,  and  John  S.  Seitz.  Director.  OfT.<:e  of 
AirQualiiy  Planning  and  Standards.  Septemtx^r  15. 
199». 


permit,  only  when  that  standard 
"requires  no  periodic  testing,  specifies 
no  frequency,  or  requires  only  a  one- 
time test."  Id.  The  panel  did  not  address 
the  separate  "sufficiency"  requirement 
of  §  70.6(c)(1)  or  the  earlier  decision  in 
NRDC,  except  to  note  that  it  disagreed 
with  EPA's  argument  that  the  court  in 
the  earlier  decision  read  the  periodic 
monitoring  rule  in  tlie  same  way  as  the 
Agency.  Id.  at  1027  n.  26.  The 
Appalachian  Power  court  set  aside  the 
Periodic  Monitoring  Guidance, 
reasoning  that  the  Guidance  was  "final 
agency  action"  that  broadened  the  scope 
of  the  periodic  monitoring  rule  without 
complying  with  the  rulemaking 
procedures  required  by  42  U.S.C. 
7607(d).  Id.  at  1023.  1028. 

C.  The  EPA 's  Adjudicatory  Orders  in 
Pacificorp  and  Fort  James 

Following  the  NRDC  and 
Appalachian  PoH^er  decisions,  EPA  was 
called  upon  to  clarify  the  scope  of  the 
title  V  monitoring  requirements  in  two 
adjudicatory  orders  responding  to 
petitions  requesting  that  the 
Administrator  object  to  title  V  permits 
under  section  505(b)(2)  of  the  Act.^  In 
the  Matter  of  Pacificorp's  Jim  Bridger 
and  Naughton  Electric  Utility  Steam 
Generating  Plants,  Petition  No.  Vni-OO- 
1  (November  16,  2000)  [Pacificorp) 
(available  on  the  Internet  at  http:// 
www.epa.gov/region07/programs/artd/ 
air/titIe5/petitiondb/petitions/ 
woc020.pdf);  In  the  Matter  of  Fort  James 
Camas  Mill,  Petition  No.  X-1999-1 
(December  22,  2000)  [Fort  James) 
(available  on  the  Internet  at:  http:// 
www.epa.gov/region07/  programs/artd/ 
air/titleS/petitiondb/ petitions/ 
fortjamesdecisionl999.pdf).  Notice  of 
these  decisions  was  published  in  the 
Federal  Register.  See  66  FR  85,  January 
2,  2001  {Pacificorp);  66  FR  13529. 
March  6,  2001  [Fort  James). 

The  first  order,  Pacificorp,  responded 
to  a  petition  in  which  Wyoming 
Outdoor  Council  requested  that  the 
Administrator  object  to  two  title  V 
permits  issued  by  the  State  of  Wyoming. 
The  petition  alleged,  in  relevant  part, 
that  the  permits,  which  required  only  a 
quarterly  Method  9  visual  observation, 
were  deficient  because  they  failed  to 
assure  compliance  with  the  20  percent 
opacity  limit  in  the  Wyoming  State 
Implementation  Plan  (SIP).  The 
Administrator's  response  summarized 


■•Section  S0S(b)(2)  authorizes  any  person  to 
petition  the  Administrator  to  object  to  a  title  V 
permit  within  60  days  after  the  expiration  of  EPA's 
45-day  review  period  and  directs  the  Administrator 
to  grant  or  deny  such  petitions  and  to  issue  an 
ol)jfiction  if  the  petitioner  demonstrates  that  the 
permit  is  not  in  compliance  with  the  applic:able 
requirements  of  the  Act.  42  U.S.C.  7661d(b)(2). 


the  monitoring  requirements  of  the  Act 
and  part  70,  quoting  frt>m  sections 
114(a)(3),  504(a)  and  504(c),  and  from 
§§  70.6(a)(3)(i)(B)  and  70.6(c)(1).  Id.  The 
response  then  summarized  the  NRDC 
and  Appalachian  Power  decisions. 
Pacificorp  at  16-18.  In  particular,  the 
Administrator  observed  that  the  NRDC 
panel  had  based  its  holding  that  EPA 
had  satisfied  the  statutory  mandates  to 
require  adequate  monitoring  for  all 
permits  at  major  sources  on  the  two 
"residual  rules"  in  part  70: 
§§  70.6(a)(3){i)(B)  and  70.6(c)(1).  Id.  at 
16-17  (citing  NRDC,  194  F.3d  at  135- 
37).  She  also  observed  that  the 
Appalachian  Power  panel  had  held  that 
§  70.6(a)(3)(i)(B)  must  be  read  narrowly 
to  apply  only  when  the  underlying 
emission  standard  "requires  no  periodic 
testing,  specifies  no  freiquency.  or 
requires  only  a  one-time  test." 
Pacificorp  at  18  (quoting  Appalachian 
Power,  208  F.3d  at  1028).  Finally,  she 
observed  that  the  Appalachian  Power 
panel  did  not  address  §  70.6(c)(1),  or  the 
earlier  decision  in  NRDC  (except  to  note 
that  it  disagreed  with  EPA's  contention 
that  the  NRDC  panel  had  read 
§  70.6(a)(3)(i)(B)  in  the  same  broad 
fashion  as  had  EPA).  Pacificorp  at  18 
(citing  Appalachian  Power,  208  F.3d  at 
1028  n.  26). 

The  Administrator  then  set  forth  her 
understanding  of  the  current  monitoring 
requirements  by  harmonizing  the  NRDC 
and  Appalachian  Power  decisions. 
Specifically,  the  Administrator  stated 
that  in  light  of  those  decisions,  where  an 
applicable  requirement  requires  no 
"periodic"  testing  or  monitoring  at  all, 
"section  70.6(c)(l)'s  requirement  that 
monitoring  be  sufficient  to  assure 
compliance  will  be  satisfied"  by 
meeting  the  more  substantive 
requirements  of  §  70.6(a)(3)(i)(B). 
Where,  in  accordance  with  Appalachian 
Power,  the  latter  periodic  monitoring 
provision  does  not  apply  because  there 
is  some  "periodic"  monitoring  but  it  is 
not  sufficient  to  assure  compliance,  the 
"separate  regulatory  standard"  in 
§  70.6(c)(1)  governs  instead  and  requires 
enhancement  of  existing  monitoring  "as 
necessary  to  be  sufficient  to  assure 
compliance."  Pacificorp  at  18-19. 

Based  on  this  understanding,  the 
Administrator  found  that  since  the 
Wyoming  SIP  called  for  quarterly 
Method  9  visual  readings,  and  this  was 
"periodic,"  then  in  accordance  with 
Appalachian  Power  "the  provisions  of 
40  CFR  70.6(a)(3)(i)(B)  do  not  apply  " 
She  then  found  that  such  monitoring:  is 
not  sufficient  to  "assure  compliance" 
with  the  20  (percent]  opacity  limit  in 
the  Wyoming  SIP  within  the  meaning  of 
§  70.6(c)(1)  and  sections  504(a)  and 
504(c)  of  the  Clean  Air  Act.  and  does 


not  constitute  enhanced  monitoring 
within  the  meaning  of  section  114(a)(3) 
of  the  Act.  Id.  at  19.  The  Administrator 
granted  the  petition  in  part  and  denied 
it  in  part.  [See  66  FR  85,  January  2. 
2001). 

The  Administrator  subsequently 
responded  to  another  citizen  petition  to 
object  alleging  numerous  monitoring 
deficiencies  in  a  permit  issued  by  the 
State  of  Washington,  the  Fort  fames 
order.  As  in  Pacificorp,  the  petition 
raised  monitoring  issues,  and  the 
Administrator  ruled  similarly.  She 
explained  that  where  it  was  clear  that 
there  was  no  underlying  monitoring  of 
a  "periodic"  nature.  §  70.6(a)(3)(i){B) 
applied  and  decided  the  claims 
accordingly.  Where  there  was  some 
underlying  monitoring  that  could  be 
considered  periodic,  she  applied  the 
general  sufficiency  standard  in 
§  70.6(c)(1)  and  decided  the  claims  on 
that  basis.  The  petition  was  granted  in 
part  and  denied  in  part.  See  Fort  James 
at  5-9;  66  FR  13529,  March  6.  2001. 

n.  Proposed  Revisions  to  the  Title  V 
Monitoring  Requirements 

A.  Why  Is  EPA  Proposing  To  Revise 
§§  70.6(c)(l}  and  71.6(c)(1)? 

This  proposed  rule  responds  to 
assertions  by  some  industry 
representatives  that  the  NRDC  and 
Appalachian  Power  court  decisions 
have  created  uncertainty  and  confusion 
on  the  part  of  some  source  owners  and 
operators,  permitting  authorities  and 
citizens  as  to  the  scope  of  the  title  V 
monitoring  requirements.  The  EPA  also 
is  proposing  this  rule  and  undertaking 
the  related  actions  described  below 
consistent  with  the  defense  of  pending 
litigation.  Utility  Air  Regulatory  Group 
V.  EPA,  No.  01-1204  (DC  Cir.)  (UARG).« 
While  EPA  has  harmonized  the  NRDC 
and  Appalachian  Power  decisions  to 
clarify  the  title  V  monitoring 
requirements  in  the  Pacificorp  and  Fort 
James  orders,  some  industry 
representatives  and  others  have 
maintained  that  EPA's  understanding  as 


"The  EPA's  interpretation  of  ftfi  70.6(c)l  1)  and 
71.6(c)(1)  as  they  are  currently  written  has  l)een 
challenged  in  litigation  pending  Iwfore  the  DC 
Circuit.  Specifically,  the  lltility  Air  Regulator) 
(Jroup  (tIARC;)  has  sought  judicial  review  ot  the 
interpretation  si!t  out  by  EPA  in  the  fort  hmrs 
order  and  restated  in  an  "Instruction  Manual"  dated 
January  2001  that  was  posted  on  EP.A's  wet)  site  to 
assist  those  <.ompleting  permit  application  fornis 
under  the  part  71  federal  operhting  permit  pnigram 
I'ursuaiil  to  si'clioii  ;)07(b)(l)  of  tin-  .\i\.A2  l.SC 
7t)07(l))(]).  Till'  11  ARC  also  has  sought  review  uf  the 
final  part  70  an<l  part  71  regulations  t)\  alleging 
"Rrouiids  arising  after  '  the  lime  allowed  for  serkinc 
judicial  review.  In  its  brief  defending  its  current 
interprelatiim.  EPA  iiiformrtd  the  court  ot  its 
intention  to  issue  this  proposed  rule  and  the 
ciimpanion  interim  final  rule  descrilxM)  l>elow  See 
/  'AUG. 
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Stated  in  the  orders  is  based  on  an 
overbroad  reading  of  §§  70.6(c)(1)  and 
71  6(c)(1).  Under  EPA's  currpnt  title  V 
regulations,  these  parties  have  asserted 
that  §§  70.6(c)(1)  and  71.6(c)(1)  cannot 
be  read  to  require  "sufficient" 
monitoring  where  §  70.6(a)(3)(i)(B)  or 
§  71.6(a)(3)(i)(B)  does  not  apply  (e.g.. 
where  the  permit  already  contains  some 
monitoring  that  can  be  considered 
•periodic"  but  that  is  not  sufficient  to 
assure  compliance  with  the  permit's 
terms  and  conditions)  because 
§§  70.6(c)(1)  and  71.6(c)(1)  as  currently 
written  expressly  provide  that 
monitoring  sufficient  to  assure 
compliance  be  "Idonsistent  with 
[§  70.6(a)(3)  or  §  71.6(a)(3)l."  In  short, 
these  parties  interpret  this  prefatory 
language  to  mean  that  §§  70.6(c)(1)  and 
71  6(c)(1)  must  have  the  same  limited 
meaning  as  §§  70.6(a)(3)  and  71.6(a)(3). 
respectively,  because  "consistent  with 
[§  70.6(a)(3)  or  §  71 .6(a)(3)l"  means 
"identical  to  the  scope  and  content  of 
(§  70.6(a)(3)  or  §  §  71.6(a)(3)l."  Under 
this  view,  §§  70.6(a)(3)  and  71.6(a)(3) 
require  that  inadequate  but  "periodic 
monitoring  must  be  accepted  without 
enhancement. 

The  EPA  disagrees  with  these 
assertions  that  the  prefatory  "consistent 
with"  language  limits  the  scope  of 
§§  70.6(c)(1)  and  71.6(c)(1).  Indeed, 
interpreting  "consistent  with"  to  mean 
"identical  to"  as  some  parties  have 
suggested  would  render  the  second 
clause  of  §§  70.6(c)(1)  and  71.6(c)(1). 
which  requires  monitoring  "sufficient  to 
assure  compliance."  superfluous,  and 
would  imply  that  the  NflDC  court's 
discussion  of  §  70.6(c)(1)  was 
redundant.  By  contrast,  EPA  has 
reasonably  interpreted  "consistent 
with"  to  mean  "compatible  with 
[§  70.6(a)(3)  or  §  71 .6{a)(3)l."  Under 
EPA's  interpretation.  §§  70.6(c)(1)  and 
71.6(c)(1)  are  separate  sources  of 
regulatory  authority  from  §§  70.6(a)(3) 
and  71.6(a)(3),  and  §§  70.6(c)(1)  and 
71.6(c)(1)  independently  require  that  all 
monitoring  in  title  V  permits  be 
sufficient  to  assure  compliance  with  the 
permits'  terms  and  conditions.  As  EPA 
explained  in  the  Pacificorp  and  Fort 
James  orders,  EPA  believes  that  the 
•consistent  with"  language  means  that 
the  broadly  applicable,  but  bare 
sufficiency  provisions  at  §  70.6(c)(1)  lor 
§  71.6(c)(l)l  will  be  satisfied  by 
compliance  with  the  substantive 
monitoring  requirements  of 
§  70.6(a)(3)(i)(B)  lor  §  71.6(a)(3)(i)(B)] 
where  the  latter  periodic  monitoring 
provision  applies.  In  other  words,  where 
§  70.6(a)(3)(i)(B)  lor  §  71 .6(a)(3)(i)(B)l 
applies,  its  more  specific  requirements 
(e.g..  reliable  data  from  the  relevant  tune 


period  that  are  representative  of  the 
source's  compliance)  are  deemed 
sufficient  to  assure  compliance,  and 
where  §  70.6(a)(3)(i)(B)  or 
|§  71.6(a)(3)(i)(B)]  does  not  apply,  the 
general  sufficiency  requirement  at 
I  70.6(c)(1)  lor  §  71,6(c)(l)l  comes  into 
play.  See  Pacificorp  at  18-19;  Fort 

James  at  9. 

The  EPA's  interpretation  of  the 
prefatory  'consistent  with  "  language  in 
§§  70.6(c)(1)  and  71.6(c)(1)  is  a 
reasonable  one  and  is  indeed  the  better 
interpretation,  because  it  gives  meamng 
to  the  second  clause  of  §§  70.6(c)(1)  and 
71.6(c)(1),  advances  the  statutory 
monitoring  requirements,  and 
harmonizes  the  NflDC  and  Appalachian 
Power  decisions  with  each  other. 
Nonetheless,  EPA  recognizes  that 
further  clarification  through  rulemaking 
would  be  usehil.  In  addition.  EPA  has 
received  numerous  requests  from 
permitting  authorities  and  citizens 
requesting  clarification  of  the  title  V 
monitoring  requirements,  including  a 
letter  from  eighty-one  environmental 
and  public  health  organizations  asking 
EPA  to  revise  the  part  70  regulations  to 
address  monitoring  in  light  of  the 
court's  decision  in  Appalachian  Power. 

B.  What  Revisions  Are  Being  Proposed? 
The  EPA  is  proposing  to  remove  the 
underscored  prefatory  language  to 
§§  70.6(c)(1)  and  71.6(c)(1)  providing 
that  all  title  V  permits  contain. 
"Idonsistent  with  paragraph  (a)(3)  of 
this  section,  compliance  certification, 
testing,  monitoring,  reporting,  and 
recordkeeping  requirements  sufficieiit  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit."  The  removal 
of  the  prefatory  language  would 
expressly  uncouple  the  sufficiency 
monitoring  provisions.  §§  70.6(c)(1)  and 
71  6(c)(1).  from  the  periodic  monitoring 
provisions,  §§  70.6(a)(3)(i)(B)  and 
71.6(a)(3)(i)(B).  and  make  more  clear  the 
regulatory  distinction  between  the  two 
sets  of  provisions.  Specifically,  the 
removal  would  clarify  the  respective 
scopes  of  the  periodic  monitoring  and 
sufficiency  monitoring  provisions, 
eliminating  any  possible  confusion 
under  the  current  regulations  as  to  when 
a  title  V  permit  must  contain  monitoring 
sufficient  to  assure  compliance.  The 
EPA  notes  that  despite  this  proposed 
change,  EPA  would  retain  its 
interpretation,  set  forth  in  the  Pacificorp 
and  Fort  James  orders,  that  where 
§  70.6(a)(3){i)(B)  or  §  71.6{a)(3)(i)(B) 
applies,  it  satisfies  the  general 
sufficiency  requirement  of  §  70.6(c)(1)  or 

^  71.6(c)(1).  ,  , 

The  removal  of  the  prefatory  language 
would  codify  the  understanding  set 
forth  in  the  Pacificorp  and  Fort  James 


orders,  where  the  Administrator 
characterized  §  70.6(c)(1)  as  a  "separate 
regulatory  standard "  from 
§  70.6{a)(3)(i)(B).  The  removal  also 
would  be  consistent  with  the  court's 
holding  in  NflL>C  that  §§  70.6(a)(3)(i){B) 
and  70.6(c)(1)  together  ensure  that  a 
major  source  must  undertake 
"monitoring*  *  *  sufficient  to  assure 
compliance"  where  the  CAM  rule  or 
other  more  specific  rules  governing 
major  sources  do  not  require  such 
monitoring.  194  F.3d  at  136.  Finally,  the 
removal  would  be  consistent  with  the 
court's  decision  in  Appalachian  Power, 
which,  as  noted  above,  did  not  construe 
§  70.6(c)(1).  See  208  F.3d  at  1027  n.26. 

Under  this  proposed  rule,  the  periodic 
monitoring  and  sufficiency  monitoring 
provisions  would  work  together  as 
follows.  Where  an  applicable 
requirement  did  not  require  any 
periodic  testing  or  monitoring,  permit 
conditions  would  be  required  to 
establish  "periodic  monitoring 
sufficient  to  yield  reliable  data  from  the 
relevant  time  period  that  are 
representative  of  the  source's 
compliance  with  the  permit."  Sections 
70.6(a)(3)(i)(B)  and  71.6(a){3)(i)(B).  In 
contrast,  where  the  applicable  ., 

requirement  already  required  "penodic 
testing  or  monitoring  but  that 
monitoring  was  not  sufficient  to  assure 
compliance,  the  separate  regulatory 
standard  at  §  70.6(c)(1)  or  §  71.6(c)(1) 
would  apply  instead  to  require 
monitoring  "sufficient  to  assure 
compliance  with  the  terms  and 
conditions  of  the  permit."  Furthermore, 
where  §  70.6(a)(3)(i)(B)  or 
§  71.6(a)(3)(i)(B)  applied,  it  would 
satisfy  the  general  sufficiency 
requirement  of  §  70.6(c)(1)  or 
§  71.6(c)(1). 
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C  How  Would  This  Proposed  Rule 
Affect  the  Scope  of  the  Current  Title  V 
Monitoring  Requirements? 

This  proposed  rule  would  not  affect 
the  scope  of  the  title  V  monitoring 
requirements  as  previously  construed  by 
the  DC  Circuit  in  NRDC  and 
Appalachian  Power,  or  as  set  forth  in 
EPA's  Pacificorp  and  Fort  James  orders. 
Rather,  the  purpose  of  this  proposed 
rule  is  simply  to  clarify  that  under 
§§  70.6(c)(1)  and  71.6(c)(1).  all  title  V 
permits  must  include  monitoring 
sufficient  to  assure  compliance  with  the 
permits'  terms  and  conditions,  as 
required  by  sections  504(a).  504(b). 
504(c).  and  114(a)(3)  of  the  Act.  As 
stated  above,  the  purpose  is  to  eliminate 
any  possible  conhision  about  the  scope 
of  the  sufficiency  monitoring  provisions 
at  §§  70.6(c)(1)  and  71.6(c)(1)  that  may 
arise  due  to  their  prefatory  references  to 


the  periodic  monitoring  provisions  at 
§§  70.6(a)(3)(i)(B)  and  71.6(a)(3){i){B). 

III.  Related  Actions 

Two  separate  rulemakings  are  related 
to  this  proposed  rule.  First,  elsewhere  in 
today's  Federal  Register,  in  the  rules 
section.  EPA  is  promulgating  an  interim 
final  rule  to  suspend,  for  sixty  days,  the 
same  prefatory  phrase  in  §§  70.6(c)(1) 
emd  71.6(c)(1)  as  would  be  removed  by 
this  proposed  rule.  The  EPA  intends 
that  this  proposed  rule  will  be 
promulgated  as  a  final  rule  and  will 
become  effective  when  the  interim  final 
rule  sunsets.  In  addkion,  EPA  intends  to 
initiate  a  second,  notice-and-conunent 
rulemaking  process  to  consider  more 
comprehensively  means  of  meeting  the 
statutory  monitoring  requirements. 

IV.  Scope  of  This  Proposed  Rule  and 
Solicitatioii  of  Public  Comments  and 
Public  Participation 

This  proposed  rule  is  limited  to  the 
removal  of  the  prefatory  phrase 
"Ic]onsistent  with  paragraph  (a)(3)  of 
this  section"  from  §§  70.6(c)(1)  and 
71.6(c)(1)  in  order  to  clarify  the  scope  of 
these  provisions.  This  proposed  rule 
does  not  address  any  other  issues 
related  to  title  V  monitoring,  such  as  the 
type  of  monitoring  required  under  the 
periodic  monitoring  provisions, 
§§  70.6(a)(3}(i)(B)  and  71.6{a){3)(i)(B),  or 
under  the  sufficiency  monitoring 
provisions,  §§  70.6(c)(1)  and  71.6(c)(1). 
As  indicated  above,  EPA  elsewhere  in 
today's  Federal  Register  is  promulgating 
an  interim  final  rule,  effective 
immediately,  to  revise  §§  70.6(c)(1)  and 
71.6(c)(1)  to  suspend,  for  sixty  days,  the 
same  prefatory  phrase  as  this  proposed 
rule  would  remove. 

The  EPA  seeks  full  public 
participation  in  arriving  at  final 
decisions  and  is  soliciting  public 
comment  on  this  proposed  rule  from  all 
interested  parties.  The  EPA  expects  to 
consider  comments  on  other  issues 
relating  to  tide  V  monitoring  during  the 
separate,  more  comprehensive 
rulemaking  that  is  also  plaimed  and 
described  above. 

V.  Administrative  Requirements 

A.  Executive  Order  12866:  Regulatory 
Planning  and  Review 

Under  Executive  Order  12866  (58  FR 
51735.  October  4.  1993),  we  must 
determine  whether  a  regulatory  action  is 
"significant"  and  therefore  subject  to 
Office  of  Management  and  Budget 
(0MB)  review  and  the  requirements  of 
the  Executive  Order.  The  Order  defines 
a  "significant  regulatory  action"  as  one 
that  is  likely  to  result  in  a  rule  that  may: 

1 .  Have  an  annual  effect  on  the 
economy  of  $100  million  or  more. 


adversely  affecting  in  a  material  way  the 
economy,  a  sector  of  the  economy, 
productivity,  competition,  jobs,  the 
environment,  public  health  or  safety  in 
State,  local,  or  tribal  governments  or 
communities; 

2.  Create  a  serious  inconsistency  or 
otherwise  interfere  with  an  action  taken 
or  planned  by  another  agency; 

3.  Materially  alter  the  budgetary 
impact  of  entitlement,  grants,  user  fees, 
or  loan  programs  of  the  rights  and 
obligations  of  recipients  thereof;  or 

4.  Raise  novel  legal  or  policy  issues 
arising  out  of  legal  mandates,  the 
President's  priorities,  or  the  principles 
set  forth  in  the  Executive  Order. 

Under  Executive  Order  12866.  it  has 
been  determined  that  this  proposed  rule 
is  a  "significant  regulatory  action"  and 
is  therefore  subject  to  OMB  review. 
Today's  proposed  rule  raises  important 
legal  and  policy  issues  associated  with 
the  court's  decisions  in  Appalachian 
Power  and  NRDC  and  EPA's 
adjudicatory  orders  in  Pacificorp  and 
Fort  James.  Therefore,  this  action  is  a 
"significant  regulatory  action."  Prior  to 
promulgation  of  this  rule,  EPA  will 
perform  a  regulatory  impact  analysis. 

B.  Unfunded  Mandates  Reform  Act 

Title  n  of  the  Unfunded  Mandates 
Reform  Act  of  1995  (UMRA),  Public 
Law  104-4,  establishes  requirements  for 
Federal  agencies  to  assess  the  effects  of 
their  regulatory  actions  on  State,  local, 
and  tribal  govenunents  and  the  private 
sector.  Under  section  202  of  the  UMRA, 
2  U.S.C.  1532,  EPA  generally  must 
prepare  a  written  statement,  including  a 
cost-benefit  analysis,  for  any  proposed 
or  final  rule  that  "includes  any  Federal 
mandate  that  may  result  in  the 
expenditure  by  State,  local,  and  tribal 
governments,  in  the  aggregate,  or  by  the 
private  sector,  of  $100  million  or  more 
*   *  *  in  any  one  year."  A  "Federal 
mandate"  is  defined  to  include  a 
"Federal  intergovernmental  mandate" 
and  a  "Federal  private  sector  mandate." 
2  U.S.C.  658(6).  A  "Federal 
intergovernmental  mandate,"  in  turn,  is 
defined  to  include  a  regulation  that 
"would  impose  an  enforceable  duty 
upon  State,  local,  or  tribal 
governments."  2  U.S.C.  658(5){A)(i). 
except  for,  among  other  things,  a  duty 
that  is  "a  condition  of  Federal 
assistance."  2  U.S.C.  658(5)(A){i)(I).  A 
"Federal  private  sector  mandate" 
includes  a  regulation  that  "would 
impose  an  enforceable  duty  upon  the 
private  sector."  with  certain  exceptions 
(2  U.S.C.  658(7)(A)]. 

Before  promulgating  a  rule  for  which 
a  written  statement  is  needed,  section 
205  of  the  UMRA  generally  requires 
EPA  to  identify  and  consider  a 


reasonable  number  of  regulatory 
alternatives  and  adopt  the  least-costlv, 
most  cost-effective,  or  least-burdensome 
alternative  that  achieves  the  objectives 
of  the  rule.  The  provisions  of  section 
205  do  not  apply  where  they  are 
inconsistent  with  applicable  law. 
Moreover,  section  205  allows  EPA  to 
adopt  an  alternative  other  than  the  least- 
costly,  most  cost-effective,  or  least- 
burdensome  alternative  if  the 
Administrator  publishes  with  the  final 
rule  an  explanation  why  that  alternative 
was  not  adopted.  Before  EPA  establishes 
any  regulatory  requirements  that  may 
significantly  or  uniquely  affect  small 
governments,  including  tribal 
governments,  EPA  must  have  developed 
under  section  203  of  the  UMRA  a  small 
government  agency  plan.  The  plan  must 
provide  for  notifying  potentially 
affected  small  governments,  enabling 
officials  of  affected  small  governments 
to  have  meaningful  and  timely  input  in 
the  development  of  our  regulatory 
proposals  with  significant  Federal 
intergovernmental  mandates,  and 
informing,  educating,  and  advising 
small  governments  on  compliance  with 
the  regulatory  requirements. 

The  EPA  has  determined  under  the 
regulatory  provisions  of  title  II  of  the 
UMRA  that  today's  proposed  rule  does 
not  include  a  Federal  mandate  that  may 
result  in  estimated  costs  of  $100  million 
or  more  to  either  State,  local,  or  tribal 
govenunents  in  the  aggregate,  or  to  the 
private  sector.  Today's  proposed  rule 
imposes  no  new  requirements  but  rather 
clarifies  existing  requirements.  Thus, 
today's  proposed  rule  is  not  subject  to 
the  requirements  of  sections  202  or  205 
of  the  UMRA. 

In  addition,  EPA  has  determined  that 
this  proposed  rule  contains  no 
regulatory  requirements  that  might 
significantly  or  uniquely  affect  small 
governments  because  it  imposes  no  new 
requirements  and  imposes  no  additional 
obligations  beyond  those  of  existing 
regulations.  Therefore,  today's  proposed 
rule  is  not  subject  to  the  requirements 
of  section  203  of  the  UMRA. 

C.  Executive  Order  13132:  Federalism 

Executive  Order  13132,  entitled 
"Federalism  "  (64  FR  43255,  August  10. 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  Order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  or  on  the 
distribution  of  power  and 
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responsibilities  among  the  various 
levels  of  government." 

Today's  proposal  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  eind  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  govenunent,  as  specified  in 
Executive  Order  13132.  Today's 
proposal  will  not  impose  any  new  costs 
or  requirements  over  those  considered 
during  the  original  promulgation  of  the 
rules  because  it  will  merely  clarify  those 
existing  requirements.  (See  original 
promulgations  at  57  FR  32250,  July  21, 
1992  for  part  70,  and  61  FR  34202,  July 
1,  1996  for  part  71.)  Accordingly,  it  will 
not  alter  the  overall  relationship  or 
distribution  of  powers  between 
governments  for  the  part  70  and  part  71 
operating  permits  programs.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule. 

In  the  spirit  of  Executive  order  13132. 
and  consistent  with  EPA  policy  to 
promote  communication  between  EPA 
and  State  and  local  governments,  EPA 
specifically  solicits  comment  on  this 
proposed  rule  from  State  and  local 
officials. 

D.  Executive  Order  13175:  Consultation 
and  Coordination  With  Indian  Tribal 
Govemnients 

Executive  Order  13175,  "Consultation 
and  Coordination  with  Indian  Tribal 
Governments"  (65  FR  57249,  November 
6,  2000),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  tribal 
officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  "Policies  that  have  tribal 
implications"  is  defined  in  the 
Executive  Order  to  include  regulations 
that  have  "substantial  direct  effects  on 
one  or  more  Indian  tribes,  on  the 
relationship  between  the  Federal 
government  and  the  Indian  tribes,  or  on 
the  distribution  of  power  and 
responsibilities  between  the  Federal 
govenunent  and  Indian  tribes." 

Today's  proposed  rule  revisions  do 
not  have  tribal  implications  because 
they  will  not  have  a  substantial  direct 
effect  on  one  or  more  Indian  tribes,  on 
the  relationship  between  the  Federal 
government  and  Indian  tribes,  or  on  the 
distribution  of  power  and 
responsibilities  between  the  Federal 
government  and  Indian  tribes,  as 
specified  in  Executive  Order  13175. 
Today's  action  does  not  significantly  or 
uniquely  affect  the  communities  of 
Indian  tribal  governments.  As  discussed 
above,  today's  action  imposes  no  new 
requirements  that  would  impose 


compliance  burdens  beyond  those  that 
would  already  apply.  Accordingly,  the 
requirements  of  Executive  Order  13175 
do  not  apply  to  these  proposed  rule 
revisions. 

E.  Regulatory  Flexibility  Act  (RFA),  as 
Amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  et  seq. 

The  RFA  generally  requires  an  agency 
to  prepare  a  regulatory  flexibility 
analysis  of  any  rule  subject  to  notice 
and  comment  rulemaking  requirements 
under  the  Administrative  Procedure  Act 
or  any  other  statute  unless  the  Agency 
certifies  that  the  rule  will  not  have  "a 
significant  economic  impact  on  a 
substantial  number  of  small  entities." 
Small  entities  include  small  businesses, 
small  organizations,  and  small 
government  jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  today's  proposal  on  small  entities,  a 
small  entity  is  defined  as:  (1)  A  small 
business  that  has  fewer  than  750 
employees;  (2)  a  small  governmental 
jurisdiction  that  is  a  government  of  a 
city,  county,  town,  school  district  or 
special  district  with  a  population  of  less 
than  50,000;  and  (3)  a  small 
organization  that  is  any  not-for-profit 
enterprise  which  is  independently 
owned  and  operated  and  is  not 
dominant  in  its  field. 

Today's  proposed  rule  would  merely 
clarify  existing  requirements  and  would 
not  create  a  new  burden  for  regulated 
entities,  such  as  small  entities.  The  EPA 
has  determined  there  will  be  no 
additional  costs  on  any  small  entities 
associated  with  today's  proposed 
revisions  to  paul  70  and  part  71.  After 
considering  the  economic  impact  of 
today's  proposed  rule  on  small  entities, 
I  certify  that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
Therefore,  a  regulatory  flexibility 
analysis  is  not  required. 

F.  Executive  Order  13045:  Protection  of 
Children  From  Environmental  Health 
Risks  and  Safety  Risks 

Executive  Order  13045,  "Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks"  (62  FR  19885, 
April  23,  1997),  applies  to  any  rule  that 
the  EPA  determines  is  (1)  "economically 
significant"  as  defined  under  Executive 
Order  12866,  and  (2)  concerns  an 
environmental  health  or  safety  risk  that 
EPA  has  reason  to  believe  may  have  a 
disproportionate  effect  on  children.  If 
the  regulatory  action  meets  both  criteria, 
the  Agency  must  evaluate  the 
environmental  health  or  safety  effects  of 
the  planned  rule  on  children  and 
explain  why  the  plaimed  regulation  is 


preferable  to  other  potentially  effective 
and  reasonably  feasible  alternatives 
considered  by  the  Agency. 

The  EPA  interprets  Executive  Order 
13045  as  applying  only  to  those 
regulatory  actions  that  are  based  on 
health  or  safety  risk,  such  that  the 
analysis  required  under  section  5-501  of 
the  Order  has  the  potential  to  influence 
the  regulation.  Today's  proposed  rule  is 
not  subject  to  Executive  Order  13045 
because  it  is  not  "economically 
significant"  under  Executive  Order 
12866  and  it  does  not  establish  cin 
enviroiunental  standard  intended  to 
mitigate  health  or  safety  risks. 

G.  National  Technology  Transfer  and 
Advancement  Act 

Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  No. 
104-113,  directs  EPA  to  use  voluntary 
consensus  standards  in  its  regulatory 
activities  unless  to  do  so  would  be 
inconsistent  with  applicable  law  or 
otherwise  impractical.  Voluntary 
consensus  standards  are  technical 
standards  (e.g.,  materials  specifications, 
test  methods,  sampling  procedures,  and 
business  practices)  that  are  developed  or 
adopted  by  volimtary  consensus  bodies. 
The  NTTAA  directs  EPA  to  provide 
Congress,  through  OMB,  explanations 
when  the  Agency  decides  not  to  use 
available  and  applicable  voluntary 
consensus  standards. 

The  NTTAA  does  not  apply  to  this 
proposed  rule  because  it  does  not 
involve  technical  standards.  Therefore, 
EPA  did  not  consider  the  use  of  any 
voluntary  consensus  standards. 

H.  Paperwork  Reduction  Act 

The  information  collection 
requirements  for  parts  70  and  71  were 
previously  approved  by  OMB  under  the 
requirements  of  the  Paperwork 
Reduction  Act,  44  U.S.C.  3501  et  seq. 
The  existing  ICR  for  part  70  is  assigned 
ICR  number  1587.05  and  OMB  niunber 
2060-0243;  for  part  71,  the  ICR  number 
is  1713.04  and  the  OMB  number  is 
2060-0336.  A  copy  of  these  ICRs  may  be 
obtained  by  mail  to:  Director,  Collection 
Strategies  Division  (2822),  Office  of 
Environmental  Information,  1200 
Pennsylvania  Avenue,  NW., 
Washington,  DC  20460.  A  copy  may  also 
be  downloaded  off  the  internet  at  http:/ 
/www.  epa  .gov/icr. 

Today's  proposed  revision  to  the 
current  part  70  and  71  rules  will  have 
no  impact  on  the  information  collection 
burden  estimates  made  previously  for 
these  rules  because  it  would  not  impose 
any  new  information  collection 
requirements  beyond  those  already 
required  under  the  existing  rules 
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because  the  proposed  rule  would  merely 
clarify  existing  requirements.  Therefore, 
the  existing  Information  Collection 
Request  (ICR)  documents  for  these  rules 
have  not  been  revised.  In  developing  the 
final  rule,  this  will  be  analyzed  again 
and,  if  it  is  determined  that  there  are 
new  information  collection 
requirements  resulting  from  the  final 
rule,  the  ICR  for  these  rules  will  be 
revised. 

/.  Executive  Order  13211:  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Disliibution,  or  Use 

This  proposed  rule  is  not  a 
"significant  energy  action,"  as  defined 
in  to  Executive  Order  13211,  "Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply, 
Distribution,  or  Use"  (66  FR  28355,  May 
22,  2001)  because  it  is  not  likely  to  have 
a  significant  adverse  effect  on  the 
supply,  distribution,  or  use  of  energy. 
As  noted  earlier,  this  action  would 
simply  clarify  existing  requirements  and 
would  not  impose  any  new 
requirements,  and  thus  would  not  affect 
the  supply  distribution,  or  use  of 
energy. 

Listof  Subiects 

40  CFR  Part  70 

Environmental  protection, 
Administrative  practice  and  procedure. 
Air  pollution  control,  Intergovernmental 
relations,  Reporting  and  recordkeeping 
requirements. 

40  CFR  Part  71 

Administrative  practice  and 
procediue.  Air  pollution  control, 
Intergovernmental  relations,  Reporting 
and  recordkeeping  requirement. 

Dated:  September  4,  2002. 
Christine  Todd  Whitman, 
Administrator. 

For  the  reasons  set  out  in  the 
preamble,  chapter  I  of  title  40  of  the 
Code  of  Federal  Regulations  is  proposed 
to  be  amended  as  follows: 

PART  70— {AMENDED] 

1 .  The  authority  citation  for  part  70 
continues  to  read  as  follows: 

Authority:  42  U.S.C.  7401,  et  seq. 

2.  In  §  70.6(c)(1)  by  revising  the  first 
sentence  to  read  as  follows: 


§  70.6    Permft  content 

***** 

(c)  *   *   * 

(1)  Compliance  certification,  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit.  *  *   * 


PART  71— {AMENDED] 

1.  The  authority  citation  for  part  71 
continues  to  read  as  follows: 

.     Authority:  42  U.S.C.  7401 ,  e^  seq. 

2.  In  §  71.6(c)(1)  by  revising  the  first 
sentence  to  read  as  follows: 

§  71 .6    PermK  content. 

***** 

(c)  *  *  * 

(1)  Compliance  certification,  testing, 
monitoring,  reporting,  and 
recordkeeping  requirements  sufficient  to 
assure  compliance  with  the  terms  and 
conditions  of  the  permit.  *   *   * 
***** 

[FR  Doc.  02-23588  Filed  9-16-02;  8:45  am] 

BILUNG  CODE  SSBO-M-P 


ENVIRONMENTAL  PROTECTION 
AGENCY 

40  CFR  Part  761 
[OPFT-2002-0013;  FRL-7176-1] 
RIN  2070-AB20 

Polychlorlnated  BIphenyls; 
Manufacturing  (Import)  Exemptions 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Proposed  rule. 

SUMMARY:  With  certain  exceptions, 
section  6(e)(3)  of  the  Toxic  Substances 
Control  Act  (TSCA)  bans  the 
manufacture  (including  import), 
processing,  and  distribution  in 
commerce  of  polychlorlnated  biphenyls 
(PCBs).  One  of  these  exceptions  is  TSCA 
section  6(e)(3)(B),  which  gives  EPA 
authority  to  grant  petitions  to  perform 
these  activities  for  a  period  of  up  to  12 
months,  provided  EPA  can  make  certain 
findings  by  rule.  In  January  and  April 
2001,  the  United  States  Defense 
Logistics  Agency  (DLA),  a  component  of 
the  Department  of  Defense  (DoD), 
submitted  two  petitions  to  EPA  to 
import  foreign-manufactured  PCBs  that 


DoD  currently  owns  in  Japan  and  Wake 
Island  for  disposal  in  the  United  States. 
In  this  document,  EPA  is  proposing  to 
grant  both  of  DLA's  petitions  and  is 
soliciting  public  comment  on  this 
decision;  if  finalized,  this  decision  to 
grant  would  allow  DLA  to  engage  in  the 
import  of  these  PCBs  for  disposal. 

DATES:  Comments,  identified  by  the 
docket  ID  number  OPPT-2002-^)013. 
must  be  received  by  EPA  on  or  before 
October  17.  2002. 

If  requested  by  October  11,  2002,  an 
informal  hearing  will  be  held  in 
Washington,  DC  on  a  date  to  be 
announced  later  in  the  Federal  Register. 

ADDRESSES:  Comments  and  hearing 
requests  may  be  submitted  by  mail, 
electronically,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA,  it  is  imperative 
that  you  identify  docket  ID  number 
OPPT-2002-00'l3  in  the  subject  line  on 
the  first  page  of  your  response. 

FOR  FURTHER  INFORMATION  CONTACT:  For 

general  information  contact:  Barbara 
Cunningham,  Acting  Director. 
Environmental  Assistance  Division, 
Office  of  Pollution  Prevention  and 
Toxics  (7408M),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001:  telephone  number:  (202)  554- 
1404;  e-mail  address:  TSCA- 
Hotline@epa.gov . 

For  technical  information  contact: 
Peter  Gimlin,  Environmental  Protection 
Specialist,  National  Program  Chemicals 
Division  (7404T).  Office  of  Pollution 
Prevention  and  Toxics,  Environmental 
Protection  Agency.  1200  Pennsylvania 
Ave.,  NW.,  Washington.  DC  20460- 
0001;  telephone  number:  (202)  566- 
0515;  fax  number:  (202)  566-0473;  e- 
mail  address:  gimlin.peter@epa.gov. 

SUPPLEMENTARY  INFORMATION: 
I.  General  Information 

A.  To  Whom  Does  this  Action  Apply? 

Primarily,  this  action  applies  to  the 
petitioner,  the  DLA.  However,  you  may 
be  potentially  affected  by  this  action  if 
you  process,  distribute  in  commerce,  or 
dispose  of  PCB  waste  generated  bv 
others,  i.e.,  you  are  an  EPA-permitted 
PCB  waste  handler.  Potentially  affected 
categories  and  entities  include,  but  are 
not  necessarily  limited  to: 


Categories 


Public  Administration 


NAICS  codes 


Examples  of  potentially  affected  entities 


92 


Petitioning  Agency  (i.e.,  DLA) 
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This  listing  is  not  intended  to  be 
exhaustive,  but  rather  provides  a  guide 
for  readers  regarding  entities  likely  to  be 
affected  by  this  action.  Other  types  of 
entities  not  listed  in  the  table  in  this 
unit  could  also  be  affected.  The  North 
American  Industrial  Classification 
System  (NAICS)  codes  have  been 
provided  to  assist  you  and  others  in 
determining  whether  or  not  this  action 
applies  to  certain  entities.  To  determine 
whether  you  or  your  business  is  affected 
by  this  action,  you  should  carefully 
examine  the  applicability  provisions  in 
40  CFR  part  761.  If  you  have  any 
questions  regarding  the  applicability  of 
this  action  to  a  particular  entity,  consult 
the  technical  person  listed  under  FOR 
FURTHER  INFORMATION  CONTACT. 


B.  How  Can  I  Get  Copies  of  this 
Document  or  Other  Related 
Information? 

1.  Docket.  EPA  has  established  an 
official  public  docket  for  this  action 
under  docket  ID  number  OPPT-2002- 
0013.  The  official  public  docket  consists 
of  the  dociunents  specifically  referenced 
in  this  action,  any  public  comments 
received.,and  other  information  related 
to  this  action.  Although  a  part  of  the 
official  docket,  the  public  docket  does 
not  include  Confidential  Business 
Information  (CBI)  or  other  information 
whose  disclosure  is  restricted  by  statute. 
The  official  public  docket  is  the 
collection  of  materials  that  is  available 
for  public  viewing  at  the  EPA  Docket 
Center,  Rm.  Bl02-Reading  Room,  EPA 
West,  1301  Constitution  Ave.,  NW., 
Washington,  DC.  The  EPA  Docket 
Center  is  open  from  8:30  a.m.  to  4:30 
p.m.,  Monday  through  Friday,  excluding 
legal  holidays.  The  EPA  Docket  Center 
Reading  Room  telephone  number  is 
(202)  566-1744  and  the  telephone 
number  for  the  OPPT  Docket,  which  is 
located  in  EPA  Docket  Center,  is  (202) 
566-0280. 

2.  Electronic  access.  You  may  access 
this  Federal  Register  document 
electronically  through  the  EPA  Internet 
under  the  "Federal  Register"  listings  at 
http://www.epa.gov/fedrgstr/.  A 
frequently  updated  electronic  version  of 
40  CFR  part  761  is  available  at  http:// 
www.access.gpo.gov/nara/cfr/ 
cfThtml_00/Title_40/40cfr761_00.html.a 
beta  site  currently  under  development. 
To  access  information  about  PCBs,  go 
directly  to  the  PCB  Home  Page  for  the 
Office  of  Pollution  Prevention  and 
Toxics  at  http://www.epa.gov/pcb. 

An  electronic  version  of  the  public 
docket  is  available  through  EPA's 
electronic  public  docket  and  comment 
system,  EPA  Dockets.  You  may  use  EPA 
Dockets  at  http://www.epa.gov/edocket/ 
to  submit  or  view  public  comments. 


access  the  index  listing  of  the  contents 
of  the  official  public  docket,  and  to 
access  those  documents  in  the  public 
docket  that  are  available  electronically. 
Once  in  the  system,  select  "search," 
then  key  in  the  appropriate  docket  ID 
number. 

Certain  types  of  information  will  not 
be  placed  in  the  EPA  Dockets. 
Information  claimed  as  CBI  and  other 
information  whose  disclosure  is 
restricted  by  statute,  which  is  not 
included  in  the  official  public  docket, 
will  not  be  available  for  public  viewing 
in  EPA's  electronic  public  docket.  EPA's 
policy  is  that  copyrighted  material  will 
not  be  placed  in  EPA's  electronic  public 
docket  but  will  be  available  only  m 
printed,  paper  form  in  the  official  public 
docket.  To  the  extent  feasible,  publicly 
available  docket  materials  will  be  made 
available  in  EPA's  electronic  public 
docket.  When  a  document  is  selected 
from  the  index  list  in  EPA  Dockets,  the 
system  will  identify  whether  the 
document  is  available  for  viewing  in 
EPA's  electronic  public  docket. 
Although  not  all  docket  materials  may 
be  available  electronically,  you  may  still 
access  any  of  the  publicly  available 
docket  materials  through  the  docket 
facility  identified  in  Unit  I.B.I.  EPA 
intends  to  work  towards  providing 
electronic  access  to  all  of  the  publicly 
available  docket  materials  through 
EPA's  electronic  public  docket. 
For  public  commenters,  it  is 
important  to  note  that  EPA's  policy  is 
that  public  comments,  whether 
submitted  electronically  or  in  paper, 
will  be  made  available  for  public 
viewing  in  EPA's  electronic  public 
docket  as  EPA  receives  them  and 
without  change,  unless  the  comment 
contains  copyrighted  material,  CBI,  or 
other  information  whose  disclosiue  is 
restricted  by  statute.  When  EPA 
identifies  a  comment  containing 
copyrighted  material,  EPA  will  provide 
a  reference  to  that  material  in  the 
version  of  the  comment  that  is  placed  in 
EPA's  electronic  public  docket.  The 
entire  printed  comment,  including  the 
copyrighted  material,  will  be  available 
in  the  public  docket. 

Public  comments  submitted  on 
computer  disks  that  are  mailed  or 
delivered  to  the  docket  will  be 
transferred  to  EPA's  electronic  public 
docket.  Public  conunents  that  are 
mailed  or  delivered  to  the  docket  will  be 
scanned  and  placed  in  EPA's  electronic 
public  docket.  Where  practical,  physical 
objects  will  be  photographed,  and  the 
photograph  will  be  placed  in  EPA's 
electronic  public  docket  along  with  a 
brief  description  written  by  the  docket 
staff. 


C.  How  and  to  Whom  Do  I  Submit 
Comments? 


You  may  submit  comments 
electronically,  by  mail,  or  through  hand 
delivery/courier.  To  ensure  proper 
receipt  by  EPA,  identify  the  appropriate 
docket  ID  number  in  the  subject  line  on 
the  first  page  of  your  comment.  Please 
ensiue  that  your  conunents  are 
submitted  within  the  specified  comment 
period.  Comments  received  after  the 
close  of  the  comment  period  will  be 
marked  "late."  EPA  is  not  required  to 
consider  these  late  comments.  If  you 
wish  to  submit  CBI  or  information  that 
is  otherwise  protected  by  statute,  please 
follow  the  instructions  in  Unit  I.D.  Do 
not  use  EPA  Dockets  or  e-mail  to  submit 
CBI  or  information  protected  by  statute. 

1.  Electronically.  If  you  submit  an 
electronic  comment  as  prescribed  in  this 
imit,  EPA  recommends  that  you  include 
your  name,  mailing  address,  and  an  e- 
mail  address  or  other  contact 
information  in  the  body  of  your 
comment.  Also  include  this  contact 
information  on  the  outside  of  any  disk 
or  CD  ROM  you  submit,  and  in  any 
cover  letter  accompanying  the  disk  or 
CD  ROM.  This  ensures  that  you  can  be 
identified  as  the  submitter  of  the 
comment  and  allows  EPA  to  contact  you 
in  case  EPA  can  not  read  your  conunent 
due  to  technical  difficulties  or  needs 
further  information  on  the  substance  of 
your  comment.  EPA's  policy  is  that  EPA 
will  not  edit  your  comment,  and  any 
identifying  or  contact  information 
provided  in  the  body  of  a  comment  will 
be  included  as  part  of  the  conunent  that 
is  placed  in  the  official  public  docket, 
and  made  available  in  EPA's  electronic 
public  docket.  If  EPA  can  not  read  your 
comment  due  to  technical  difficulties 
and  can  not  contact  you  for  clarification, 
EPA  may  not  be  able  to  consider  your 
comment. 

i.  EPA  Dockets.  Your  use  of  EPA's 
electronic  public  docket  to  submit 
comments  to  EPA  electronically  is 
EPA's  preferred  method  for  receiving 
comments.  Go  directly  to  EPA  Dockets 
at  http://www.epa.gov/edocket.  and 
follow  the  online  instructions  for 
submitting  comments.  Once  in  the 
system,  select  "search."  and  then  key  in 
docket  ID  number  OPPT-2002-0013. 
The  system  is  an  "anonymous  access  " 
system,  which  means  EPA  will  not 
know  your  identity,  e-mail  address,  or 
other  contact  information  unless  you 
provide  it  in  the  body  of  your  comment, 
ii.  E-mail.  Comments  may  be  sent  by 
e-mail  to  oppt.ncic@epa.gov.  Attention: 
Docket  ID  Number  OPPT-2002-0013.  In 
contrast  to  EPA's  electronic  public 
docket,  EPA's  e-mail  system  is  not  an 
"anonymous  access  "  system.  If  you 


send  an  e-mail  comment  directly  to  the 
docket  without  going  through  EPA's 
electronic  public  docket,  EPA's  e-mail 
system  automatically  captures  your  e- 
mail  address.  E-mail  addresses  that  are 
automatically  captured  by  EPA's  e-mail 
system  are  included  as  part  of  the 
comment  that  is  placed  in  the  official 
public  docket,  and  made  available  in 
EPA's  electronic  public  docket. 

iii.  Disk  or  CD  ROM.  You  may  submit 
comments  on  a  disk  or  CD  ROM  that 
you  mail  to  the  mailing  address 
identified  in  Unit  I.C.2.  These  electronic 
submissions  will  be  accepted  in 
WordPerfect  or  ASCII  file  format.  Avoid 
the  use  of  special  characters  and  any 
form  of  encryption. 

2.  By  mail.  Send'your  comments  to: 
Document  Control  Office  (DCO)  (7407). 
Office  of  Pollution  Prevention  and 
Toxics  (OPPT),  Enviroiunental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460- 
0001,  Attention:  Docket  ID  Number 
OPPT-2002-0013. 

3.  By  hand  delivery  or  courier.  Deliver 
your  comments  to:  OPPT  Document 
Control  Office  (DCO)  in  EPA  East 
Building  Rm.  6428,  1201  Constitution 
Ave.,  NW.,  Washington,  DC.  Attention: 
Docket  ID  Number  OPPT-2002-0013. 
The  DCO  is  open  from  8  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  telephone  number  for  the 
DCO  is  (202)  564-8930. 

D.  How  Should  I  Submit  CBI  to  the 
Agency? 

Do  not  submit  information  that  you 
consider  to  be  CBI  electronically 
through  EPA's  electronic  public  docket 
or  by  e-mail.  You  may  claim 
information  that  you  submit  to  EPA  as 
CBI  by  marking  any  part  or  all  of  that 
information  as  CBI  (if  you  submit  CBI 
on  disk  or  CD  ROM,  mark  the  outside 
of  the  disk  or  CD  ROM  as  CBI  and  then 
identify  electronically  within  the  disk  or 
CD  ROM  the  specific  information  that  is 
CBI).  Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  2. 

In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI,  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
docket  and  EPA's  electronic  public 
docket.  If  you  submit  the  copy  that  does 
not  contain  CBI  on  disk  or  CD  ROM, 
mark  the  outside  of  the  disk  or  CD  ROM 
clearly  that  it  does  not  contain  CBI. 
Information  not  marked  as  CBI  will  be 
included  in  the  public  docket  and  EPA's 
electronic  public  docket  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI, 


please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  proposed  rule  or  collection  activity. 

7.  Make  sure  to  submit  your 
conunents  by  the  deadline  in  this 
document. 

8.  To  ensure  proper  receipt  by  EPA, 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

n.  Background 

A.  What  Action  is  the  Agency  Proposing 
to  Take? 

In  this  document,  the  Agency  is 
proposing  to  grant  two  petitions 
submitted  by  DLA  to  import  PCB  waste 
for  disposal.  In  the  absence  of  an 
exemption,  import  of  this  waste  would 
be  banned  by  TSCA  section  6(e)(3).  One 
petition,  dated  January  19,  2001.  is  for 
an  exemption  to  import  foreign-source 
PCBs  that  were  used  on  DoD 
installations  in  Japan  and  are  currently 
stored  on  Wake  Island,  a  United  States 
territory  in  the  Pacific  Ocean  west  of 
Hawaii  (Ref.  9).  (While  Wake  Island  is 
part  of  the  United  States,  it  is  outside 
the  Customs  Territory  of  the  United 
States,  and  TSCA  defines 
"manufacture"  to  include  "import  into 
the  Customs  Territory  of  the  United 
States.")  In  addition,' 40  CFR  761.99(c) 
does  not  exclude  this  waste  from  EPA's 
regulatory  interpretation  of  "import." 
because  it  never  entered  the  Customs 
Territory  prior  to  January  1.  1979.  For 
more  information  on  these  definitional 
issues,  see  the  Federal  Register 
documents  of  November  1,  2000  (Ref.  7) 
and  March  30.  2001  (Ref.  8).  The  other 
petition,  dated  April  16,  2001.  is  to 
import  foreign-generated  PCBs  owned 
by  DoD  that  are  currently  in  use  or 
storage  in  Japan  (Ref.  10).  (The  term 
"foreign-generated  PCBs"  is  used  to 
identify  those  PCBs  that  DoD  acquired 


from  foreign  sources  and  that  are  subject 
to  the  TSCA  ban  on  import.) 

B.  What  is  the  Agency's  Statuton' 
Authority  for  Taking  this  Action? 

Section  6(e)  of  TSCA,  15  U.S.C. 
2605(e),  generally  prohibits  the 
manufacture  of  PCBs  after  January-  1 , 
1979,  the  processing  and  distribution  in 
commerce  of  PCBs  after  July  1 .  1979. 
and  most  uses  of  PCBs  after  October  1 1 . 
1977.  Section  6(e)(3)(A)  of  TSCA 
prohibits  the  manufacture,  processing, 
and  distribution  in  commerce  of  PCBs 
except  for  the  distribution  in  commerce 
of  PCBs  that  were  sold  for  purposes 
other  than  resale  before  July  1.  1979. 
Section  6(e)(1)  of  TSCA  also  authorizes 
EPA  to  regulate  the  disposal  of  PCBs 
consistent  with  the  provisions  in  TSCA 
section  6(e)(2)  and  (3). 

Section  6(e)(3)(B)  of  TSCA  provides 
that  any  person  may  petition  the 
Administrator  for  an  exemption  ft-om 
the  prohibition  on  the  manufacture, 
processing,  and  distribution  in 
commerce  of  PCBs.  The  Administrator 
may  by  rule  grant  an  exemption  if  the 
Administrator  finds  that: 

(i)  an  unreasonable  risk  of  injury  to  health 
or  the  environment  would  not  result,  and  (ii) 
good  faith  efforts  have  been  made  to  develop 
a  chemical  substance  which  does  not  present 
an  unreasonable  risk  of  injury  to  health  or  the 
environment  and  which  may  be  substituted 
for  such  polvchlorinated  biphenvl.  (15  IJ.S.C. 
260.'J(e)(.3)(B)(i)-(ii)). 

The  Administrator  may  prescribe  terms 
and  conditions  for  an  exemption  and 
may  grant  an  exemption  for  a  period  of 
not  more  than  1  year  from  the  date  the 
petition  is  granted.  In  addition.  TSCA 
section  6(e)(4)  requires  that  a  rule  under 
TSCA  section  6(e)(3)(B)  be  promulgated 
in  accordance  with  TSCA  sections 
6(c)(2),  (3),  and  (4),  which  provides  for 
publication  of  a  proposed  rule  and  an 
opportunity  for  an  informal  public 
hearing  before  a  final  rule  can  be  issued. 

C.  What  is  the  Agency's  Regulatory 
Authority  for  Taking  this  Action? 

EPA's  procedures  for  rulemaking 
under  TSCA  section  6  are  found  under 
40  CFR  part  750.  This  part  includes 
Subpart  B — Interim  Procedural  Rules  for 
Manufacturing  Exemptions  (40  CFR 
750.10  through  750.21)  that  describe  the 
required  content  for  manufacturing 
exemption  petitions  and  the  procedures 
EPA  follows  in  rulemaking  on  these 
petitions. 

III.  Findings  Necessary  to  Grant 
Petitions 

A.  Unreasonable  Risk  Finding. 

Before  granting  an  exemption 
petition.  TSCA  section  6(e)(3)(B)(i) 
requires  the  Administrator  to  find  that 
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granting  an  exemption  would  not  result 
in  an  unreasonable  risk  of  injiuy  to 
health  or  the  environment  in  the  United 
States. 

To  determine  whether  a  risk  is 
unreasonable,  EPA  balances  the 
probability  that  harm  will  occur  to 
health  or  the  environment  against  the 
benefits  to  society  from  granting  or 
denying  each  petition.  See  generally.  15 
U.S.C.  2605(c)(1).  Specifically,  EPA 
considers  the  following  factors: 

1.  Effects  ofPCBs  on  human  health 
and  the  environment.  In  deciding 
whether  to  grant  an  exemption,  EPA 
considers  the  magnitude  of  exposure 
and  the  effects  of  PCBs  on  humans  and 
the  environment.  The  following 
discussion  summarizes  EPA's 
assessment  of  these  factors.  A  more 
complete  discussion  of  these  factors  is 
provided  in  the  preamble  to  the 
proposed  rule:  Polychlorinated 
Biphenyls;  Manufactiuing,  Processing, 
and  Distribution  in  Commerce 
Exemptions  (Ref.  3),  in  the  rulemaking 
record  for  that  proposed  rule  (OPTS 
Docket-66008F),  40  CFR  761.20,  and  in 
EPA's  1996  PCB  Cancer  Assessment 
(Ref.  32). 

i.  Health  effects.  EPA  has  determined 
that  PCBs  cause  significant  human 
health  effects  including  cancer,  immune 
system  suppression,  liver  damage,  skin 
irritation,  and  endocrine  disruption. 
PCBs  exhibit  neurotoxicity  as  well  as 
reproductive  and  developmental 
toxicity.  PCBs  are  readily  absorbed 
through  the  skin  and  are  absorbed  at 
even  faster  rates  when  inhaled.  Because 
PCBs  are  stored  in  animal  fatty  tissue, 
humans  are  also  exposed  to  PCBs 
through  ingestion  of  animal  products 
(Ref.  32). 

ii.  Environmental  effects.  Certain  PCB 
congeners  are  among  the  most  stable 
chemicals  known,  and  decompose  very 
slowly  once  they  are  released  in  the 
environment.  PCBs  are  absorbed  and 
stored  in  the  fatty  tissue  of  higher 
organisms  as  they  bioaccumulate  up  the 
food  chain  through  invertebrates,  fish, 
and  mammals.  Significantly, 
bioaccumulated  PCBs  appear  to  be  even 
more  toxic  than  those  found  in  the 
ambient  environment,  since  the  more 
toxic  PCB  congeners  are  more  persistent 
and  thus  more  likely  to  be  retained  (Ref. 
32).  PCBs  also  have  reproductive  and 
other  toxic  effects  in  aquatic  organisms, 
birds  and  mammals. 

iii.  Risks.  Toxicity  and  exposure  are 
the  two  basic  components  of  risk.  EPA 
has  concluded  that  any  exposure  of 
humans  or  the  environment  to  PCBs 
may  be  significant,  depending  on  such 
factors  as  the  quantity  of  PCBs  involved 
in  the  exposure,  the  likelihood  of 
exposure  to  humans  and  the 


environment,  and  the  effect  of  exposure. 
Minimizing  exposure  to  PCBs  should 
minimize  any  eventual  risk.  EPA  has 
previously  determined  that  some 
activities,  including  the  disposal  of 
PCBs  in  accordance  with  40  CFR  part 
761,  pose  no  unreasonable  risks.  Other 
activities,  such  as  long-term  storage  of 
PCB  waste,  are  generally  considered  by 
EPA  to  pose  unreasonable  risks. 

2.  Benefits  and  costs.  The  benefits  to 
society  of  granting  an  exemption  vary, 
H spending  on  the  activity  for  which  the 
exemption  is  requested.  The  reasonably 
ascertainable  costs  of  denying  an 
exemption  vary,  depending  on  the 
individual  petition.  As  discussed  in 
Unit  rV.,  EPA  has  taken  benefits  and 
costs  into  consideration  when 
evaluating  each  exemption  petition. 

B.  Good  Faith  Efforts  Finding 

Section  6(e)(3)(B)(ii)  of  TSCA  also 
requires  the  Administrator  to  find  that 
"good  faith  efforts  have  been  made  to 
develop  a  chemical  substance  which 
does  not  present  an  uiueasonable  risk  of 
injury  to  health  or  the  environment  and 
which  may  be  substituted  for  [PCBs]." 
EPA  considers  several  factors  in 
determining  whether  good  faith  efforts 
have  been  made.  For  each  petition.  EPA 
considers  the  kind  of  exemption  the 
petitioner  is  requesting  and  whether  the 
petitioner  expended  time  and  effort  to 
develop  or  search  for  a  substitute. 

To  satisfy  this  finding  in  the  context 
of  an  exemption  to  import  PCBs  for 
disposal,  EPA  looks  at  why  such  activity 
should  occur  in  the  United  States, 
including  what  steps  the  petitioner  has 
taken  to  find  an  alternative  to  importing 
the  PCBs  for  disposal.  While  requiring 
a  petitioner  to  demonstrate  that  good 
faith  efforts  to  develop  a  substitute  for 
PCBs  makes  sense  when  dealing  with 
traditional  manufacturing  and 
distribution  exemption  petitions,  the 
issue  of  the  development  of  substitute 
chemicals  seems  to  have  littie  bearing 
on  whether  to  grant  a  petition  for 
exemption  that  would  allow  the  import 
into  the  United  States  for  disposal  of 
waste  generated  by  the  DoD  overseas. 
EPA  believes  the  more  relevant  "good 
faith"  issue  for  such  an  exemption 
request  is  whether  the  disposal  of  the 
waste  should  occur  outside  the  United 
States. 

rv.  Proposed  Disposition  of  Pending 
Exemption  Petitions 

A.  The  Petitions 

1.  January  19,  2001,  petition  to  import 
PCBs  located  on  Wake  Island.  On 
January  19,  2001,  DLA  submitted  a 
petition  for  a  1-year  exemption  to 
import  certain  PCBs  and  PCB  items  into 


the  Customs  Territory  of  the  United 
States  for  disposal.  The  waste  in 
question  consists  of  approximately  91 
metric  tons  (a  metric  ton  is  1.000 
kilograms,  or  2.200  pounds)  of  material, 
of  which  31  metric  tons  DLA  estimates 
to  be  liquids.  Non-liquid  material 
consists  of  electrical  transformers, 
switches,  circuit  breakers,  and  debris 
(rags,  small  parts,  and  packaging 
materials).  The  laboratory  analyses 
conducted  by  DLA  indicate  PCB 
concentrations  of  less  than  50  parts  per 
million  (ppm)  for  all  materials  that 
could  be  tested  without  disassembly. 
DLA  indicates  that  while  it  believes  any 
components  that  could  not  be  tested 
were  excluded  from  this  waste  in 
question,  there  is  a  possibility  that 
inaccessible  internal  components  (e.g., 
small  capacitors)  of  certain  transformers 
may  contain  PCB  constituents  at  or 
above  50  ppm. 

The  material  is  currently  stored  in 
overpack  containers  at  a  U.S. 
Government-owned  storage  site  on 
Wake  Island.  DLA  proposes  to  ship  the 
materials  in  these  containers  to  the 
Customs  Territory  using  U.S.  flag 
carriers,  and  in  accordance  with 
applicable  laws.  Upon  arrival  in  port, 
the  containers  would  be  transported  by 
Department  of  Transportation  (DOT) 
permitted  carriers  to  the  destination 
facility.  On  April  16.  2001,  DLA  also 
amended  its  petition  to  include  the 
possibility  that  the  materials  could  be 
transported  by  air  on  U.S.  military 
aircraft. 

DLA  proposes  in  its  January  19.  2001, 
petition  to  ship  the  materials  to  an  EPA- 
approved  PCB  disposal  facility.  While 
DLA  initially  identified  Trans  Cycle 
Industiies,  Inc.  (TCI)  in  Pell  City, 
Alabama  as  the  receiving  facility,  it 
amended  its  petition  on  September  28, 
2001,  to  include  any  EPA-approved  PCB 
disposal  facility  as  a  potential  receiving 
facility,  indicating  that  it  is  premature  to 
specify  which  approved  facility  would 
be  contracted  to  treat  and  dispose  of  the 
waste.  DLA  would  treat  and  dispose  of 
all  material  in  compliance  with  the  U.S. 
PCB  regulations  at  40  CFR  part  761. 
Generally,  DLA  indicates  their  intention 
is  to  recycle  all  metal  components  that 
can  be  decontaminated;  if  they  are  hot 
decontaminated  they  would  be  buried 
in  a -chemical  waste  landfill  or 
incinerated.  Used  oils  or  liquids  would 
be  decontaminated  by  dechlorination  or 
sent  for  energy  recovery  as  fuel.  Non- 
recyclable  material  will  be  disposed  of 
as  residual  solid  waste.  DLA  also  notes 
that  EPA-approved  alternative  methods 
may  also  be  used.  (Note  that  while  DLA 
is  proposing  to  send  this  material  to  a 
TSCA-approved  facility  for  initial 
processing,  this  is  not  normally  required 


for  materials  containing  less  than  50 
ppm  PCBs  that  have  not  been  subject  to 
dilution.) 

i.  Information  regarding  no 
unreasonable  risk.  EPA  requires  that 
petitioners  explain  the  basis  of  their 
contention  that  unreasonable  risk  of 
injiuy  to  health  or  the  environment 
would  not  residt  irom  the  granting  of 
tiieir  petition  (40  CFR  750.11(c)(6)).  hi 
its  petition,  DLA  makes  several 
argiunents  that  the  proposed  activity 
would  present  no  uiu«asonable  risk. 
First,  DLA  notes  the  low  levels  of  PCB 
contamination  involved  in  this  waste, 
i.e.,  <50  ppm  for  all  tested  material.  As 
DLA  notes,  EPA  allows  the  processing, 
distribution  in  commerce,  and  use  of 
"excluded  PCB  products"  that  contain 
<50  ppm  PCBs  because  doing  so  does 
not  generally  present  an  imreasonable 
risk  to  health  or  the  environment. 
Excluded  PCB  products  include 
transformers  and  other  electrical 
equipment,  and  used  oils  containing 
<50  ppm  PCBs  (subject  to  certain 
provisions,  see  definition  §  761.3). 

Secondly,  DLA  explains  that  the 
materials  would  be  managed  in 
accordance  with  applicable  laws, 
ensiuing  its  safe  disposition.  DLA  notes 
the  waste  will  be  packed  and  shipped  in 
compliance  with  DOT  and  EPA 
regulations,  with  appropriate  bracing, 
over  packs,  secondary  spill 
containment,  etc.  DLA  cites  its  safe 
performance  record  and  those  of  its 
contractors,  who  over  the  last  4  years 
have  managed  some  1.3  million  pounds 
of  U.S.-manufactured  PCB  items 
retiimed  from  Japan  without  incident. 
Regarding  disposal  risks,  DLA  notes  that 
"EPA  licensing  of  the  proposed  disposal 
facilities  and  approval  of  the  proposed 
treatment  methods  assure  that  exempted 
import  and  disposal  of  the  material  will 
present  no  imreasoiuible  risk  of  injury  to 
health  or  the  environment"  (Ref.  1,  p.3). 

Finally,  in  assessing  risks,  DLA  argues 
that  any  risks  inherent  in  shipment  and 
disposal  are  far  outweighed  by  the  risks 
inherent  in  continued  storage  of  the 
materials  in  their  present  location  on 
Wake  Island.  DLA  notes  that  Wake 
Island,  as  a  U.S.  territorial  possession,  is 
defined  by  TSCA  section  (3){13)  and 
(3)(14)  as  part  of  the  United  States,  and 
is  entitied  to  statutory  protection  against 
unreasonable  risk  of  injury  to  health  or 
the  environment.  DLA  also  cites  a  recent 
Federal  Register  document  (Ref.  8,  p. 
65656)  in  which  EPA  stated: 

The  prohibitions  and  restrictions  on  PCBs 
under  TSCA  Section  6(8)  and  its 
implementing  regulations  protect  not  only 
the  United  States  citizens  in  the  50  states,  but 
United  States  citizens  in  all  the  territories 
and  possessions  of  the  United  States.  PCBs  in 
the  50  States  and  in  the  territories  and 


possessions  must  be  managed  and  disposed 
of  in  a  manner  that  does  not  present  an 
unreasonable  risk  to  health  or  the 
environment. 

DLA  also  cites  EPA's  March  18,  1996. 
Import  for  Disposal  Final  Rule  (Ref.  5, 
p.  11099): 

Based  on  the  persistence  of  PCBs  in  the 
global  environment  and  EPA's  finding  that 
any  exposure  to  human  beings  or  the 
environment  may  be  significant,  EPA 
believes  that  the  safe  disposal  of  PCBs  in    . 
approved  U.S.  facilities  poses  less  risk  of 
injury  to  health  or  the  environment  in  the 
United  States  than  the  continued  presence  of 
PCBs  in  other  countries,  since  proper 
disposal  in  this  country  provides  protection 
against  possible  hazards  from  improper 
disposal  elsewhere. 

DLA  concludes  that  granting  its  petition 
"will  eliminate  the  risks  cited  above  by 
removing  these  PCBs  from  Federal 
property  that  can  not  provide  suitable 
disposal  and  permitting  proper  disposal 
in  a  maimer  limiting  releases  to  the 
environment  to  the  levels  permitted  by 
U.S.  regulations." 

EPA  asks  petitioners  to  estimate  the 
economic  costs  of  denial  of  their 
petition  (40  CFR  750.11(c)(8)).  DLA 
estimates  that  the  annual  cost  of  long- 
term  storage  on  Wake  Island  is  $40,000. 
covering  inspection,  labor,  and 
container  replacement,  but  excluding 
the  costs  of  any  possible  site 
remediation  that  could  result  from  a 
spill  if  it  were  to  occur.  DLA  estimates 
costs  of  transport  and  alternative 
disposal  in  another  country.  woiUd 
range  from  approximately  $1.15  million 
to  $3  million,  as  opposed  to 
approximately  $0.85  million  for 
disposal  in  the  United  States.  However, 
as  discussed  in  Unit  IV.A.l.ii.,  DLA 
believes  that  disposal  in  another 
country  is  precluded  by  political  and 
policy  reasons.  DLA  also  estimates  that 
processing  of  this  waste  on-site  at  Wake 
Island  would  cost  approximately  $1.2 
million,  but  as  discussed  in  Unit 
rV.A.l.ii.,  on-site  treatment  wotild  not 
eliminate  the  need  for  an  exemption, 
nor  is  it  desirable  for  other  reasons. 

ii.  Information  regarding  good  faith 
efforts.  DLA  submits  in  its  petition  that 
it  has  made  good  faith  efforts  to  find 
alternatives  to  disposal  of  the  material 
within  the  Customs  Territory  of  the 
United  States,  and  that  there  is  no 
reasonable  alternative  available.  DLA 
notes  that  although  most  of  the  PCBs  in 
question  are  known  to  be  at  low  enough 
levels  (<50  ppm)  that  they  could  be 
disposed  of  legally  in  a  solid  waste 
landfill  (as  opposed  to  a  TSCA  or 
Resource  Conservation  and  Recovery 
Act  (RCRA)  chemical  waste  landfill), 
that  approach  is  not  appropriate  for 
Wake  Island  because  of  its  small  land 


area  and  low  elevation.  (The  Wake 
Island  atoll's  land  area  is  6.5  square 
kilometers,  and  its  highest  point  is  only 
6  meters  above  sea  level).  Moreover, 
DLA  notes  there  are  no  facilities  on 
Wake  Island  to  provide  on-site 
processing  or  treatment  for  disposal  off- 
island.  DLA  examined  the  alternative  of 
transporting  and  constructing  such 
processing  or  treatment  facilities  on 
Wake  Island,  and  concluded  the 
following: 

To  be  properly  processed,  these  PCB 
materials  should  be  separated  into  three 
streams:  1)  metallic  components  to  be 
recycled:  2)  used  oils  lo  be  treated;  and  3) 
non-recyclable  material  to  be  disposed  of  as 
residual  solid  wastes.  According  to  TCI.  a 
disposal  contractor  who  analyzed  this  issue 
for  DLA.  the  cost  of  shipping  a  mobile  PCB 
treatment  system  from  the  United  States  to 
Hawaii  and  back,  and  operating  the  system 
on  Wake  Island  to  clean  and  initially  process 
the  shipment,  would  be  SI. 2  million. 
Additional  and  potenUally  significant  costs 
under  this  scenario  include  shipping  the 
system  from  Hawaii  to  Wake  Island  and  back: 
providing  food  and  shelter  for  contractor 
personnel;  providing  ptower  and  water  to 
operate  the  mobile  system;  and  completing 
additional  required  environmental 
documentation  and  other  management/ 
oversight  activities. 

This  processing  would  also  leave  \aige 
quantities  of  metallic  components  and  non- 
recyclable  materials  to  be  disposed  of  off- 
island.  In  addition,  oiv-island  processing 
would  be  an  incomplete  solution  that  would 
not  obviate  the  need  for  this  petition,  because 
this  process  would  leave  the  Government 
with  thousands  of  pounds  of  residual  PCB- 
containing  materials  still  requiring  a  6(e) 
petition  to  be  shipped  into  the  United  States 
for  disposal.  These  requirements,  including 
the  cost  of  shipping  these  materials  to  proper 
disposal  facilities,  would  also  significantly 
increase  the  Government's  overall  on-site 
disposal  costs. 

Processing  on-site  at  a  newly  established 
facility  will  make  it  more  difficult  to  mitigate 
the  unavoidable  risks  involved  in  such 
activities.  Serious  PCB  spills,  worker 
accidents,  and  other  incidents  will  likely  be 
more  difficult  to  address  in  such  a  remote 
location.  Additional  risks  may  be  involved  in 
the  creation  of  the  facility  on  Wake  Island, 
including  equipment  transportation  and 
construction  activities.  In  light  of  the 
concerns  cited  above,  engaging  in  such 
processing  activities  on  Wake  Island  would 
present  significantly  greater  risks  than 
shipping  the  materials  to  a  site  where  the 
infrastructure  and  facilities  already  exist  to 
process  them  properly. 

DLA  also  investigated  the  possibility 
of  disposal  of  this  waste  in  another 
country.  DLA  reports  there  are  no  PCB 
disposal  facilities  in  Japan  where  this 
waste  originated,  and  DLA's  attempt  to 
ship  the  waste  to  a  disposal  facility  in 
Canada  was  unsuccessful,  as  explained 
in  detail  by  DLA  in  a  footnote  to  its 
petition.  To  briefly  summarize,  in 
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March  2000.  DLA  contracted  to  have 
this  waste  shipped  to  a  disposal  facility 
in  Canada  as  non-PCB  waste.. however, 
due  to  public  protests  and  concerns  of 
the  Canadian  government,  the  waste 
was  not  unloaded  in  Vancouver,  but 
was  instead  returned  to  Japan  the  next 
month.  In  May  2000.  to  allay  Japanese 
concerns  about  the  waste  remaining  in 
Japan,  the  waste  was  moved  to  the  U.S. 
territory  of  Wake  Island  for  interim 
storage  while  DLA  sought  another 
disposal  solution. 

In  consequence  of  the  failure  of  this 
initial  disposal  attempt.  DLA 
investigated  disposal  options  in  other 
countries;  an  effort  that  it  summarized 
in  its  petition: 

The  DLA  and  its  primary  disposal 
t:ontractormade  exten.slve  contacts  over  a 
period  of  several  months  with  disposal 
facilities  in  numerous  locations  outside  the 
United  States  in  an  effort  to  identify  firms 
who  could  dispose  of  this  shipment.  The 
DoD  also  consulted  at  length  with  Stale 
Department  officials  whose  responsibilities 
included  international  environmental  mattt-rs 
and  the  nations  under  consideration.  The 
variety  of  problems  identified  in  these 
contacts  regarding  overseas  disposal  of  this 
shipment  resulted  in  a  consensus  that  use  of 
existing  facilities  in  other  developed 
countries  was  not  a  reasonable  alternative. 
The  final,  (.oordinated  Government  position 
is  that  this  option  should  be  eliminated  from 
further  consideration.  Aside  from  these 
countries,  there  are  no  dther  nations  with 
suitable  facilities  that  could  accept  the 
material,  given  the  constraints  of  Article  1 1 
of  the  Ba.sel  Convention.  Even  if  other 
countries  tiould  at  cept  these  wastes,  activist 
groups  could  be  expmMed  to  oppose  L'niled 
States  disposal  of  its  waste  in  third  t minlrifs. 
because  the  Unites  States  has  the  te(  hni(  al 
capability  to  properly  dispose  of  the 
hazardous  materials  itself 

Therefore.  DLA  concludes  that 
despite  its  diligent  effort  to  identif>' 
disposal  options  both  on-site  and  in 
other  countries,  there  are  no  practicable 
alternatives  to  disposal  in  the  Customs 
Territorv  of  the  United  States. 

2.  April  16.  2001.  petition  to  import 
PCBs  located  in  Japan.  On  April  16, 
2001,  DLA  submitted  a  second  petition; 
this  petition  sought  a  1-year  exemption 
to  import  PCBs  and  PCS  items  currently 
in  temporary  storage  on  U.S.  military 
installations  in  Japan.  In  revised  figures 
provided  in  June  2001,  DLA  estimates 
that  as  much  as  4,293,621  pounds,  or 
approximately  1,952  metric  tons  of 
waste  containing  PCBs  could  be 
generated  in  Japan  through  the  year 
2006  and  beyond;  however,  much  of 
this  material  is  currently  still  in  use, 
and  will  not  become  waste  requiring 
disposal  for  several  years.  Exactly  how 
much  waste  could  be  imported  under 
this  exemption  would  vary  depending 
on  when  Uie  final  exemption  would  be 


in  effect,  as  the  exemption  is  limited  to 
a  1-year  maximum.  For  example,  if  EPA 
were  to  giani  a  1-year  exemption  to 
import  that  would  expire  on  December 
31.  2003,  then  according  to  DLA  up  to 
2,104.189  pounds,  or  approximately  956 
metric  tons  of  material  could 
theoretically  be  available  for  shipment 
for  disposal  (Appendix  1:  totals  for 
CY2001  +  CY2002  +  2003).  The  material 
in  Japan  consists  of  liquids,  electrical 
transformers,  capacitors,  switches, 
circuit  breakers,  other  miscellaneous 
items,  and  debris  (rags,  small  parts,  and 
packaging  materials).  PCB 
concentrations  of  the  waste  include 
amounts  at  all  concentrations;  however, 
most  of  the  waste  is  at  concentrations 
below  50  ppm  PCB.  Details  of  particular 
amounts  and  concentrations  are 
provided  in  Appendix  1  (Refs.  9  and 

DLA  proposes  to  package  and 
transport,  treat,  and  dispose  of  this  PCB 
waste  in  the  same  manner  as  waste 
identified  in  the  previous  petition;  DLA 
notes  compliance  is  required  with  the 
International  Maritime  Dangerous 
Goods  (IMDG)  Code/International 
Maritime  Organization  (IMO), 
International  Civil  Aviation 
Organization  (ICAO)  Technical 
Instructions,  the  International  Air 
Transport  Association  (lATA) 
Dangerous  Goods  Code.  UN 
Recommendations  on  the  Transport  of 
Dangerous  Goods  Code,  and  49  CFR 
parts  100-199.  DLA  further  notes  proper 
handling  and  shipping  shall  include 
blocking,  bracing,  over  packing,  and 
inclusion  of  spill  containment  devices 
as  required  by  applicable  transportation 
regulations. 

DLA  states  it  would  handle  and 
dispose  of  all  PCBs  in  conformance  with 
the  PCB  regulations  at  40  CFR  part  761. 
DLA  notes  that  it  has  'considerable 
experience  and  expertise  in  awarding 
and  administering  disposal  contracts  for 
PCB  waste  in  the  United  States"  and 
that  it  will  only  "use  contracts  with 
commercial  firms  providing  such 
services  in  accordance  with  all 
applicable  Federal  procurement  statutes 
and  the  Federal  Acquisition  Regulations 
(FAR)."  DLA  states  that  it  has  not  yet 
identified  the  specific  companies  that 
would  receive  the  waste,  but  that  only 
Federal  and  State-permitted  facilities 
would  be  used.  Proposed  treatment 
would  be  in  accordance  with  the 
options  allowed  by  40  CFR  part  761, 
including  landfiUing.  incineration, 
decontamination  and  recovery  of  metal, 
decontamination  or  burning  of  used  oil. 
and  alternative  technologies  where 
allowed. 

i.  Information  regarding  no 
unreasonable  risk.  As  in  the  previous 


petition.  DLA  notes  that  the  materials  in 
question  would  be  managed  in 
accordance  with  all  applicable  laws  and 
regulations.  Once  in  the  United  States, 
the  PCB  waste  would  be  transported, 
handled,  treated  and  disposed  of  in 
compliance  with  the  PCB  regulations  at 
40  CFR  part  761.  DLA  states  they  would 
only  contract  with  companies  with  the 
required  Federal  and  State-permitted 
storage,  treatment,  and  disposal 
facilities  for  dealing  with  PCBs  and  PCB 
items.  DLA  notes  that  it  and  its 
contractors  'have  extensive  experience 
in  safely  returning  U.S.-manufactured 
PCBs  and  PCB  items  to  the  United 
States  for  disposal,"  and  that  "over  the 
last  foiu-  years  DLA  has  returned  over 
1.3  million  pounds  of  U.S.- 
manufactured  PCBs  and  PCB  items  from 
Japan  to  the  United  States  using  the 
same  standards  and  procedures 
described  above  witjii  no  known  spills  or 
safety  problems." 

In  contrast,  DLA  notes  that  the 
continuing  storage  of  PCBs  at  U.S. 
facilities  in  Japan  is  problematic.  As 
discussed  in  Unit  IV.A.2.,  DoD  currenUy 
has  a  considerable  amount  of  PCB  waste 
in  storage  at  its  facilities  in  Japan,  and 
more  will  accimiulate  over  the  coming 
years  as  equipment  is  retired  from  use 
and  contaminated  sites  are  cleaned  up. 
DLA  notes  that  due  to  the  unavailability 
of  disposal  capacity  much  of  DLA's 
foreign-manufactiired  PCB  waste 
inventory  has  been  in  storage  for  years: 
some  facilities,  including  the  largest 
PCB  storage  facility  at  Sagami,  are  at  or 
near  their  storage  capacity,  and 
movement  of  PCB  waste  presently  in 
storage  is  frequently  necessary  to 
accommodate  additional  PCBs  taken  out 
of  service.  DLA  summarizes  the  risks  of 
this  situation  as  follows: 

Continued,  indefinite  storage  and  lack  of 
in-country  disposal  capacity  increase  the  risk 
of  exposure  to  U.S.  military  personnel,  to 
people  living  in  and  around  the  U.S.  military 
installations  where  the  PCBs  are  stored,  and 
to  the  environment  should  spills  occur  due 
to  human  error,  severe  weather  such  as 
typhoons,  or  earthquakes.  Storage  containers 
deteriorate,  increasing  the  likelihood  of  PCS 
exposure  to  personnel  who  must  monitor 
such  items  and  repack  them  if  they  suspect 
leakage.  Frequent  handling  creates  multiple 
opportunities  for  spills  or  exposures.  Long- 
term  storage  may  increase  DoD's  liability  and 
crsate  clean-up  costs  if  accidental  spills 
occur.  All  of  these  scenario.s  potentially 
increase  exposure  to  U.S.  personnel,  local 
citizens,  and  to  the  ground  and  water.  This 
problem  is  magnified  in  Japan,  because  the 
installations  where  these  materials  are 
located  are  relatively  small,  storage  space  is 
at  a  premium,  and  the  surrounding  civilian 
communities  are  located  in  very  close 
proximilv  to  the  stored  PCBs.  PCBs  and  PCB 
items  in  indefinite  storage,  therefore,  present 
a  greater  risk  to  human  health  and  the 
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environment  than  PCBs  stored  for  disposal  in 
the  mainland  United  States.*    *    * 

DLA  further  notes  that  EPA  expressed 
concerns  about  long-term  storage  in  the 
PCB  Import  for  Disposal  Rule  (Ref.  5.  p. 
11096): 

EPA  believes  that  PCB  wastes  which  are 
not  disposed  of  for  extended  periods  of  time 
or  which  are  not  disposed  of  in  facilities 
providing  equivalent  protection  from  release 
to  the  environment  may  pose  an 
unreasonable  risk  of  injury  to  health  and  the 
environment. 

As  in  its  previous  petition.  DLA  cites 
the  concerns  EPA  expressed  in  1996 
about  the  benefits  of  safe  disposal  of 
PCBs  in  the  United  States  as  opposed  to 
their  continued  presence  in  other 
coimtries.  Finally.  DLA  notes  that  EPA 
mandates  a  1-year  storage  for  disposal 
limit  for  PCB  waste,  and  concludes  that 
"the  same  long-term  storage  and  risk 
concerns  that  apply  to  facilities  in  the 
U.S.  should  also  apply  to  DoD 
installations  overseas." 

Beyond  the  immediate  enviromnental 
risk,  DLA  describes  other  benefits  to  the 
United  States  that  it  believes  would 
result  from  the  granting  of  its  petition: 

•  *  *  failure  of  the  United  States  to 
permit  disposal  of  waste  it  generated 
overseas  in  furtherance  of  its  national 
interests  not  only  strains  relations  at  the 
national  government  level,  but  also 
exacerbates  tensions  between  each  facility 
with  such  materials  and  the  local 
community.  In  1968,  a  tragic  human 
poisoning  episode  in  Western  Japan  affected, 
over  1,000  people  and  caused  22  deaths.  The 
"Yusho"  or  "rice  oil  disease"  was  attributed 
to  the  consumption  of  rice  bran  oil 
contaminated  with  PCBs  and  served  as  a 
catalyst  for  current  PCB  bans  such  as  those 
imposed  by  TSCA.  As  a  result  of  this  highly 
publicized  incident,  Japanese  citizens  exhibit 
particular  sensitivity  to  PCB  issues.  Denial  of 
this  petition  could  adversely  affect  delicate 
U.S. -Japan  relations  over  the  presence  and 
operation  of  the  U.S.  Armed  Forces  in  Japan. 
The  presence  of  PCBs  on  U.S.  Military  bases 
in  Japan  has.  in  fact,  attracted  significant 
adverse  attention  from  Japanese  politicians, 
the  Japanese  press,  Japanese  environmental 
groups  and  local  citizens.  Regular 
surveillance  of  DoD  storage  operations  in 
Sagamihara  and  demands  for  inspections  and 
sampling  have  occurred  since  a  member  of 
the  U.S.  Congress  released  a  report  outlining 
the  storage  and  presence  of  PCBs  and  other 
hazardous  materials  on  U.S.  bases  in  Japan. 
The  perceived  failure  by  the  U.S.  Military  to 
resolve  the  current  PCB  disposal  dilemma 
posed  by  the  TSCA  importation  ban  invites 
unwarranted  claims  that  the  U.S.  Military  is 
neglecting  its  environmental  responsibilities. 

DLA  concludes: 

Granting  this  petition  presents  no 
unreasonable  risks  and  will  serve  to  mitigate 
or  ie.ssen  the  risk  of  injury  to  public  health 
and  the  environment  of  Japan.  Petition 
approval  will  demonstrate  environmentally 
responsible  behavior  by  the  United  States 
and  further  the  United  States'  interests  by 
maintaining  good  relations  with  a  valued  ally 


as  it  will  significantly  reduce  the  risk  of 
injury  to  the  health  of  persons  of  both  nations 
and  to  the  environment  in  Japan.  Granting 
this  petition  will  eliminate  the  risks  cited 
above  by  removing  these  PCBs  from  U.S. 
Military  facilities  in  a  country  that  f:an  not 
provide  suitable  disposal  in  a  manner 
limiting  releases  to  the  environment  to  the 
levels  permitted  by  U.S.  regulations. 

In  response  to  the  request  that 
petitioners  estimate  the  economic  costs 
of  denial,  DLA  concluded  that  the 
economic  consequences  of  a  petition    ' 
denial  "are  not  readily  susceptible  to 
objective  quantification."  DLA  did  note, 
however,  that  indirect  costs,  such  as 
those  stemming  from  international 
controversy  over  disposal  abroad  or 
those  related  to  continued  storage  and 
exposure  risks  in  Japan,  "while  difficult 
to  quantify,  are  of  potentially  greater 
magnitude  than  the  direct  costs  of 
petition  denial." 

ii.  Information  regarding  good  faith 
efforts.  DLA  argues  in  its  petition  that 
disposal  of  its  PCBs  in  Japan  is  not  an 
available  disposal  option: 

There  are  currently  no  Japanese 
government  permitted  operators  or 
companies,  or  adequate  facilities  to  provide 
treatment  or  processing  of  these  items  on-site 
at  DoD  Military  installations  in  Japan.  A 
report  by  UNEP  (United  Nations 
Environment  Program),  published  in  August 
2000.  lists  three  companies  in  Japan  offering 
alternate  technology  for  processing  and 
treatment  of  PCBs.  As  far  as  DLA  can 
determine  at  this  time,  these  technologies  are 
demonstration  technologies  that  lack  permits 
for  operation  in  Japan.  Additional  risks  and 
negative  public  perception  by  the  local 
Japanese  communities  may  be  involved  in 
the  creation  of  such  a  facility,  including 
objections  to  equipment  transportation  and 
construction  activities.  In  light  of  the 
concerns  cited  above,  engaging  in  on-site 
processing  activities  using  a  temporary 
facility  in  Japan  would  present  significantly 
greater  public  relations  problems  and 
potentially  greater  enviromnental  and  health 
risks  than  shipping  the  materials  to  a  U.S. 
domestic  site  where  the  infrastructure  and 
facilities  already  exist  to  process  them 
properly.  Finally,  DoD  policy  currently 
prohibits  the  treatment  of  this  material  on  a 
U.S.  installation.  In  addition,  even  if  DoD 
policy  changed,  any  PCB  treatment  on 
Japanese  territory  on  a  U.S.  installation 
would  require  permission  from  appropriate 
lapanese  government  officials. 

DLA  also  notes  elsewhere  that  even  if  a 
commercial  or  government  disposal 
facility  is  established  in  Japan  in  the 
near  future.  DLA's  inventory  of  PCBs  is 
unlikely  to  receive  first  priority  for 
access  to  that  facility  ahead  of  the  large 
stockpiles  of  commercial  or  Japanese 
government  PCBs  in  long-term  storage 
in Japan. 

DLA  further  argues  that  disposal  of 
this  waste  in  another  countr>'  is  not  a 
viable  option.  DLA  cites  its  1999  Report 
to  Congress  as  background  on  the 
difficulty  it  faces  in  finding  suitable 


disposal  alternatives  for  PCB  waste 
generated  by  DoD  overseas.  DLA  also 
notes  the  difficulty  it  had  in  its  previous 
attempt  to  ship  low-level  PCBs  from 
Japan  to  Canada  for  disposal  (resulting 
in  the  other  petition  that  is  the  subject 
of  this  proposed  rule).  In  particular. 
DLA  discusses  the  difficulty  of  shipping 
waste  from  Japan  to  other  countries 
posed  by  the  Basel  Convention  (Ref.  36): 

In  1998  DLA  awarded  a  contract  for  the 
proper  disposal  of  PCBs  from  lapan  to  an 
acceptable  facility  outside  the  United  States. 
However,  because  the  PCBs  fall  under  the 
Basel  Convention  on  the  Control  of 
Transboundary  Movement  of  Hazardous 
Wastes  and  Their  Disposal  (Basel),  a  DLA 
contractor  was  required  to  comply  with  the 
notice  and  consent  regime  imposed  by  Basel. 
Unfortunately,  the  DLA  contractor  was  not 
able  to  persuade  Japanese  officials  to  prepare 
the  necessary  Basel  notifications  DLA  and  its 
primary  disposal  contractor  made  extensive 
contacts  over  a  period  of  several  years  with 
Japanese  officials  and  disposal  facilities  in 
numerous  locations  outside  the  United  Stales 
in  an  effort  to  identify  firms  who  could 
dispose  of  such  waste  while  satisfying  Basel 
requirements.  DoD  also  consulted  at  length 
with  State  Department  officials  in  Japan  and 
the  United  States  whose  responsibilities 
included  international  environmental 
matters.  Although  Japanese  officials  seemed 
willing  to  allow  DoD  to  remove  the  PCBs 
pursuant  to  the  United  States — Japan  Status 
of  Forces  Agreement  (SOFA),  the  DLA 
contractor  was  unable  to  identify  acceptable 
third  countries  that  could  receive  the  PCBs 
without  Basel  notification  from  Japan.  The 
apparent  preference  by  Japanese  officials  for 
shipment  to  the  United  States  under  the 
SOFA  could  not  be  accommodated  due  to  the 
U.S.  TSCA  import  ban.  The  variety  of 
problems  identified  in  various  contacts 
regarding  overseas  disposal  of  PCBs  resulted 
in  a  consensus  that  use  of  existing  facilities 
in  othpp  developed  nations  was  not  a 
reasonable  alternative. 

DLA  concludes  that  it  has  made  ever>' 
reasonable  effort  to  locate  appropriate 
disposal  sites  outside  the  United  States 
and  that  it  has  accordingly  satisfied  the 
good  faith  efforts  criteria  necessary  for 
an  exemption. 

B.  EPA  "s  Proposed  Decision  on  Petitions 

1.  January  19,  2001.  petition:  EPA 
proposes  to  grant  this  petition.  EPA 
agrees  with  DLA's  reasoning  that  this 
waste,  being  primarily  and  perhaps 
exclusively  at  concentrations  below  50 
ppm  PCBs.  has  little  inherent  potential 
to  pose  an  utueasonable  risk  to  health 
or  the  environment.  Even  more  germane 
to  this  waste  than  the  "Excluded  PCB 
Products"  processing,  distribution,  and 
use  standards  referred  to  by  DLA  are  the 
disposal  regulations  at  40  CFR  part  761. 
subpart  D  that  do  not  require  waste 
below  50  ppm  PCBs  be  disposed  of  in 


.. 


58574 


Federal  Register /Vol.  67,  No.  180 /Tuesday.  September  17.  2002  /  Proposed  Rules 


Federal  Register /Vol.  67.  No.  180 /Tuesday,  September  17,  2002  /  Proposed  Rules 


58575 


a  TSCA  of  RCRA  approved  facility, 
provided  the  concentration  was  not 
affected  by  dilution.  EPA  notes  the 
prohibition  on  imi>ort  of  PCBs  at 
concentrations  less  than  50  ppm  stems 
from  the  TSCA  ban  on  "manufacture"  of 
PCBs  and  is  not  based  on  any  specific 
finding  of  EPA  that  importing  PCBs  at 
concentrations  less  than  50  ppm  for 
disposal  presents  any  unreasonable  risk. 
Prior  to  1997,  EPA  allowed  such 
imports  for  disposal  without  restriction. 
(EPA  authorized  the  import  for  disposal 
of  PCBs  at  concentrations  of  less  than  50 
ppm  in  1984  (Ref.  37),  at  40  CFR 
761.20(b)(2).  using  the  authority  of 
TSCA  section  6(e)(1).  This  import 
provision  was  recodified  from 
§  761.20(b)  to  §  761.93(a)(l){i)  as  part  of 
the  March  18. 1996,  PCB  Import  for 
Disposal  Rule  (Ref.  5).  On  July  7. 1997, 
the  U.S.  Court  of  Appeals  for  the  Ninth 
Circuit  overturned  the  PCB  Import  for 
Disposal  Rule,  on  the  grounds  that  EPA 
could  not  rely,  as  it  did,  on  TSCA 
section  6(e)(1)  to  authorize  imports  of 
PCBs  for  disposal.  Siema  Club  v.  EPA, 
118  F  3d  1324  (9'h  Cir.  1997).  EPA 
amended  §  761.93  on  June  29, 1998  (Ref. 
6)  to  reflect  the  Sierra  Club  decision,  by 
changing  it  to  state  that  no  person  may 
import  PCBs  or  PCB  items  for  disposal 
without  a  TSCA  section  6(e)(3) 
exemption.) 

EPA  also  concurs  with  DLA's 
assessment  that  transportation  of  this 
waste  poses  no  significant  risk  if 
conducted  in  accordance  with  all 
applicable  laws  and  regulations. 
Domestically,  EPA  permits  the 
processing  and  distribution  in 
commerce  of  PCBs  and  PCB  items  at 
concentrations  less  than  50  ppm  for 
disposal  (§  761.20(c)(4))  without 
additional  restriction.  Higher 
concentration  PCBs  and  PCB  items  may 
be  processed  and  distributed  in 
commerce  for  disposal  in  compliance 
with  part  761  (which  requires  marking, 
manifesting,  registration,  recordkeeping, 
etc.).  In  issuing  the  PCB  Import  for 
Disposal  rule  EPA  investigated  and 
sought  comment  on  the  risks  inherent  in 
.  transportation  of  imported  PCB  waste, 
and  determined  those  risks  to  be 
insignificant  (Ref.  5,  p.  11097). 

As  this  waste  will  oe  processed  and, 
where  required,  disposed  of  at  EPA- 
approved  PCB  disposal  facilities.  EPA 
finds  that  the  import  and  disposal  of 
this  waste  will  not  pose  an  unreasonable 
risk  of  injury  to  health  or  the 
environment.  EPA  approves  all  TSCA 
PCB  disposal  facilities  on  the  basis  of 
this  standard,  whether  the  unit  be  an 
incinerator,  chemical  waste  landfill,  or 
alternative  process,  such  as  a 
decontamination  or  chemical 
dechlorination  operation.  Similarly, 


EPA  has  previously  determined  that 
other  disposal  options  for  PCB  waste  at 
concentrations  below  50  ppm,  such  as 
burning  used  oil  for  energy  recovery  in 
compliance  with  40  CFR  761.20(e).  pose 
no  unreasonable  risk  to  health  or  the 
environment. 

Moreover,  any  risks  inherent  in 
transportation  and  disposal  must  be 
weighed  against  the  risks  of  continued 
long-term  storage.  As  DLA  noted,  Wake 
Island  is  a  part  of  the  United  States  and 
under  TSCA  it  is  entitled  to  the 
protection  against  unreasonable  risk  of 
injury  to  hedth  or  the  environment. 
Generally,  EPA  considers  long-term 
storage  of  PCB  waste  to  pose  an 
unacceptable  risk  due  to  threat  of  leaks 
and  spills,  and  with  certain  limited 
exceptions,  EPA  limits  storage  for 
disposal  of  PCB  waste  to  1-year  from 
the  date  the  waste  was  generated  (40 
CFR  761.65(a)).  As  discussed  at  length 
by  EPA  in  recent  Federal  Register 
documents  (Refs.  7  and  8)  the  long-term 
storage  of  PCBs  in  U.S.  territories  and 
possessions  outside  the  Customs 
Territory  of  the  United  States,  such  as 
Wake  Island,  often  poses  additional 
risks;  examples  of  problems  cited 
included  risk  of  severe  storms,  sensitive 
ecosystems,  limited  available  land,  low 
elevation  and  water  resources  that  are 
vulnerable  to  contamination.  For 
instance,  while  40  CFR  761.65(b)(l)(v) 
stipulates  that  PCB  waste  storage  sites 
should  not  be  located  below  the  100- 
year  floodgate  elevation,  the  highest 
elevation  on  Wake  Island  is  only  6 
meters  above  sea  level.  Therefore,  EPA  a^ 
concludes  that  removal  of  this  PCB 
material  from  Wake  Island  in  the  most 
expeditious  manner  possible  will 
reduce  risk  of  injury  to  health  and  the 
environment. 

Other  benefits  to  the  United  States 
will  be  realized  through  the  granting  of 
this  petition,  as  well.  One  of  EPA's 
purposes  in  promulgating  40  CFR 
761.99(c)  was  to  address  the  inequitable 
treatment  of  the  territories  outside  the 
Customs  Territory  of  the  United  States 
that  was  inadvertently  created  by  the 
manufacturing  ban  of  TSCA  section 
6(e)(3)  (Refs.  7  and  8).  EPA  believes  that 
granting  this  exemption  will  likewise 
allow  waste  stored  in  the  territories  to 
be  managed  and  disposed  of  in  a 
manner  similar  to  waste  generated  in 
other  States,  and  it  will  prevent  the 
Pacific  Island  territories  of  the  United 
States  from  bearing  any  undue  burden 
for  the  disposal  of  such  waste. 
Furthermore,  as  this  waste  is  the 
property  of  the  U.S.  Government,  and  it 
was  generated  by  the  U.S.  Government 
while  conducting  its  affairs  abroad.  EPA 
believes  the  U.S.  Government  has  an 
obligation  to  allow  this  waste  to  be 


safely  disposed  of  under  its  jurisdiction 
in  the  United  States.  A  grant  of  this 
petition  would  allow  the  United  States 
Government  to  solve  one  of  its  own 
toxic  waste  problems  without  relying  on 
other  countries'  disposal  resources. 
Thus,  EPA  finds  that  DLA  has  provided 
adequate  justification  for  a  finding  that 
the  activity  proposed  in  this  petition 
would  not  pose  an  unreasonable  risk  of 
injury  to  health  or  the  environment. 
EPA  also  finds  that  DLA  has  made 
good  faith  efforts  to  find  alternatives  to 
import  into  the  Customs  Territory.  EPA 
agrees  with  DLA  that  Wake  Island  is  an 
unsuitable  location  for  attempts  at  on- 
site  disposal,  due  to  its  extremely 
remote  location,  small  size,  lack  of 
facilities,  and  fragile  environment.  In 
addition,  as  DLA  notes, 
decontamination  procediu«s  typical  for 
this  type  of  waste  would  not  eliminate 
all  PCBs  and  the  concomitant  need  for 
an  exemption.  EPA  also  believes  DLA 
has  made  good  faith  efforts  to  find 
disposal  alternatives  in  other  countries; 
indeed,  the  waste  came  to  Wake  Island 
as  a  result  of  an  unsuccessful  effort  to 
dispose  of  it  abroad.  EPA  is  well  aware 
of  DLA's  grovnng  difficulty  in  disposing 
of  its  foreign-manufactured  waste 
abroad,  a  problem  outlined  in  DLA's 
report  to  Congress  in  1999  (Ref.  33),  and 
EPA  has  been  aware  of  DLA's 
substantial  efforts  since  April  2000  to 
identify  options  for  disposal  of  this 
particular  waste  in  a  responsible 
manner,  including  disposal  in  another 
country.  EPA  accepts  DLA's  assessment 
that  with  the  notoriety  that  is  now 
attached  to  this  particular  waste 
shipment  and  the  difficulty  of  satisfying 
Basel  Convention  obligations, 
acceptance  of  this  waste  by  another 
country  for  disposal  is  unlikely  to  ever 
occur.  EPA  further  notes  that  disposal  in 
a  facility  in  the  United  States,  but 
outside  the  Customs  Territory  of  the 
United  States,  e.g.,  in  another  Pacific 
territory,  is  not  an  alternative  because 
no  suitable  facilities  exist.  Finally,  EPA 
also  believes  it  relevant  to  the  good  faith 
issue  that,  as  noted  earlier,  this  waste 
was  generated  by  the  U.S.  Government 
while  conducting  its  affairs  abroad,  and 
thus  the  United  States  bears  some 
obligation  to  provide  for  the  safe 
disposal  of  this  waste  in  the  United 
States  if  it  can  not  be  easily  disposed 
6ls6  where. 

For  these  reasons.  EPA  finds  DLA  has 
satisfied  the  exemption  criteria  of  TSCA 
section  6(e)(3)(B)  and  proposes  to  grant 
this  petition. 

2.  April  16,  2001.  petition:  EPA 
proposes  to  gmnt  this  petition.  As  with 
the  previous  petition.  EPA  concurs  with 
DLA's  assessment  that  transportation  of 
this  waste  will  pose  no  unreasonable 


risk  if  conducted  in  accordance  with  all 
applicable  laws  and  regulations.  As 
noted  in  Unit  IV.B.l.,  EPA  permits  the 
domestic  processing  and  distribution  in 
commerce  of  PCBs  and  PCB  items  for 
disposal  in  compliance  with  part  761, 
and  in  issuance  of  the  PCB  Import  for 
Disposal  rule  EPA  investigated  and 
sought  comment  on  the  risks  inherent  in 
transportation  of  imported  PCB  waste, 
and  determined  those  risks  to  be 
insignificant  (Ref.  5,  p.  11097).  Also,  as 
discussed  in  Unit  IV.B.l.  in  regard  to 
the  Wake  Island  petition,  EPA  finds 
generally  that  the  disposal  of  imported 
PCB  waste  at  an  EPA-approved  PCB 
disposal  facility  poses  no  unreasonable 
risks  as  these  facilities  have  been 
approved  on  the  basis  of  that  standard. 

EPA  believes  that  granting  this 
petition  will  benefit  the  United  States  in 
several  ways.  As  DLA  notes,  the 
continued  long-term  storage  of  PCB 
waste  on  U.S.  military  facilities  in  Japan 
poses  risks  of  exposure  to  U.S. 
personnel  and  the  environment — brisks 
that  can  be  mitigated  through  the  action 
proposed  in  this  petition.  Also,  the 
reduction  of  risk  to  Japanese  citizens 
must  be  considered  advantageous, 
especially  in  light  of  the  heightened 
concerns  over  PCBs  in  that  coimtry  and 
the  sensitivities  surrounding  the  U.S. 
military's  presence  in  Japan.  Currently, 
the  U.S.  military  is  in  the  awkward 
position  of  explaining  to  its  Japanese 
hosts  that  it  can  not  remove  its  toxic 
waste  from  their  country  because  United 
States  law  does  not  allow  the  waste  to 
be  sent  to  the  United  States.  As  with  the 
Wake  Island  petition,  granting  this 
petition  allows  the  United  States  to 
accept  responsibility  for  solving  its  own 
toxic  waste  problems.  Thus,  EPA  finds 
that  the  activity  proposed  in  this 
petition  would  not  pose  an 
unreasonable  risk  of  injury  to  health  or 
the  envirorunent. 

EPA  believes  that  DLA  has 
demonstrated  good  faith  efforts  to  find 
alternatives  to  disposal  of  this  PCB 
waste  in  the  United  States.  EPA  is  aware 
of  the  lack  of  adequate  PCB  disposal 
capacity  in  Japan,  to  which  DoD's  large 
inventory  of  PCB  waste  is  itself 
testimony.  While  EPA  is  aware  that 
some  recent  efforts  are  underway  to 
establish  new  disposal  capacity  in  Japan 
(Refs.  34  and  35).  EPA  believes  it  will 
be  some  time  before  these  new  facilities 
are  operational  and  the  large  inventories 
of  commercial  and  government  PCB 
waste  that  have  accumulated  over  the 
years  in  Japan  will  be  eliminated. 
Moreover,  as  DLA  notes,  even  assuming 
adequate  disposal  capacity  becomes 
available  in  Japan  in  the  near  future, 
there  are  significant  political  obstacles 
that  are  likely  to  prevent  the  U.S. 


military  disposing  of  its  PCB  waste  in 
Japan,  either  off-site  at  a  commercial 
facility  or  on-site  at  a  U.S.  base. 

EPA  is  generally  aware  of  the 
increasing  difficulties  DoD  has  in 
disposing  of  its  foreign-generated  PCB 
waste  abroad,  as  described  in  its  Report 
to  Congress,  and  as  evidenced  by  the 
difficulties  with  the  waste  now  stored 
on  Wake  Island.  EPA  also  acknowledges 
the  peculiar  circumstances  of  DoD's 
PCBs,  which,  while  present  in  one 
country,  are  owned  by  another's 
government,  leading  to  significant 
difficulty  in  providing  Basel  notification 
to  third  countries.  Given  these 
difficulties,  EPA  concurs  with  DLA's 
conclusion  that  disposal  in  a  third 
coimtry  is  not  a  viable  option  for  this 
waste.  And,  as  stated  earlier,  EPA  also 
believes  it  relevant  to  the  good  faith 
issue  that  since  this  waste  was 
generated  by  the  U.S.  Government  while 
conducting  its  affairs  abroad,  the  United 
States  bears  some  obligation  to  provide 
for  the  safe  disposal  of  this  waste  in  the 
United  States  if  it  can  not  be  easily 
disposed  of  elsewhere. 

For  these  reasons  EPA  finds  DLA  has 
satisfied  the  exemption  criteria  of  TSCA 
section  6(e)(3)(B)  and  proposes  to  grant 
this  petition. 
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4.  USEPA.  Disposal  of 
Polychlorinated  Biphenvls;  Proposed 
Rule.  OPPTS-6009A.  Federal  Register 
(59  FR  62788,  December  6,  1994)  (FRL- 
4167-1). 

5.  USEPA.  Disposal  of 
Polychlorinated  Biphenyls  (PCBs); 
Import  for  Disposal;  Final  Rule.  OPPTS- 
66009F.  Federal  Register  (61  FR  11096, 
March  18,  1996)  (FRL-5354-8). 

6.  USEPA.  Disposal  of 
Polychlorinated  Biphenyls  (PCBs);  Final 
Rule.  OPPTS-66009C.  Federal  Register 
(63  FR  35384,  June  29,  1998)  (FRI^ 
5726-1). 


7.  USEPA.  Polychlorinated  Biphenyls 
(PCBs);  Return  of  PCB  Waste  from  U.S. 
Territories  Outside  the  Customs 
Territory  of  the  United  States;  Proposed 
Rule.  OPPTS-66020.  Federal  Register 
(65  FR  65654,  November  1,  2000)  (FRL- 
6750-6). 

8.  USEPA.  Polychlorinated  Biphenvls 
(PCBs);  Return  of  PCB  Waste  from  U.S. 
Territories  Outside  the  Customs 
Territory  of  the  United  States;  Final 
Rule.  OPPTS-66020A.  Federal  Register 
(66  FR  17468.  March  30.  2001)  (FRL- 
6764-9). 

9.  DoD,  DLA.  Petition  from  Lieutenant 
General,  Henry  T.  Glisson.  Director,  to 
Carol  Browner,  Administrator.  EPA. 
Subject:  Enclosed  petition.  January  19, 
2001.  15  pp.  with  attachments. 

10.  DoD,  DLA.  Letter  from  Lieutenant 
General,  Henry  T.  Glisson,  Director,  to 
Christine  Todd  Whitman, 
Administrator,  EPA.  Subject:  Enclosed 
petition.  April  16,  2001.  12  pp.  with 
attachments. 

11.  DoD,  DLA.  Electronic  mail  from 
Karen  Moran,  Environmental  Quality 
Division,  to  Peter  Gimlin,  National 
Program  Chemicals  Division,  OPPT, 
EPA.  Subject:  Updated  inventory. 
Appendix  1  to  April  petition.  June  28, 
2001.  2  pp.  with  attachments. 

12.  DoD,  DLA.  Letter  from  Richard  J. 
Connelly,  Director,  DLA  Support 
Services,  to  Peter  Gimlin,  Office  of 
Pollution  Prevention  and  Toxics,  EPA. 
Subject:  Revisions  to  both  petitions. 
September  28.  2001.  2  pp.  with 
attachments. 

13.  Cabinet  set  to  approve  two  bills  on 
PCB  disposal.  The  Japanese  Times 
Online.  February  20,  2001.  3  pp. 

14.  United  Nations  Environment 
Programme  (UNEP).  Inventory  of  World- 
wide PCB  Destruction  Capacity:  First 
Issue.  December  1998.  72  pp. 

15.  United  Nations  Environment 
Programme  (UNEP).  Sun'ey  of  Currently 
Available  Non-incineration  PCB 
Destruction  Technologies.  First  Issue. 
August  2000.  70  pp. 

16.  Defense  Agency  will  Inspect  PCB 
Storage.  The  Yomiuri  Shiwbun.  Tokyo. 
August  20,  2000.  2  pp. 

17.  Pollution  at  Okinawa  Bases 
Cannot  be  left  Uncorrected.  Asahi 
Shimbun.  ianuary-  14,  1999.  3  pp. 

18.  David  Armstrong.  U.S.  Presence 
on  Foreign  Soil  is  Tainted.  Boston 
Globe.  November  15,  1999.  3  pp. 

19.  Danielle  Knight.  Environment; 
Asian  Women  Demand  Cleanup  of  U.S. 
Military  Bases.  Inter  Press  Sen'ice. 
October  16,  1998.  3  pp. 

20.  Japan:  Probe  Fails  to  Confirm 
Source  of  Pollutant  at  Kadena  Air  Base. 
Kvodo  News  Service.  September  28. 
1998.  1  p. 
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21.  High  Level  of  PCB  Detected  in 
Okinawa.  ////  Press  Ticker  Service. 
February  21.  1997.  1  p. 

22.  Toxic  PCB  Detected  at  Ex-U.S. 
Facility.  Jiji  Press  Ticker  Service. 
October  2,  1996.  1  p. 

23.  MOFA.  Environment  Agency  to 
Investigate  Base  PCB  Dumping.  Ryukyu 
Shimp.  August  19.  1998.  4  pp. 

24.  Editorial:  Probe  Pollution  at  U.S. 
Bases.  Ryukyu  Shimp.  August  18.  1998. 

3  pp. 

25.  U.S.  Base  Pollution  #8.  Ryukyu 
Shimpo.  August  28.  1998.  1  p. 

26.  U.S.  Refects  Request  for  PCB  Test 
at  Kadena.  Japan  Economic  Newswire. 
November  25.  1998.  1  p. 

27.  Agency  Concerned  about  U.S. 
Base  Pollution.  Jiji  Press  Ticker  Service. 
February  21.  1992.1  p. 

28.  Japan  to  Check  U.S.  Base 
Employees  for  Waste  Contamination. 
Asahi  News  Service.  February  18,  1992. 

2  p. 

29.  Sagamihara  City.  Letter  from 
Tokio  Kanero.  Councilman,  to  Chief. 
DRMO  Sagami.  Subject:  FOIA  request 
for  information  on  hazardous  material 
shipments.  March  3. 1999.  1  p. 

30.  Sagamihara  City.  Letter  from 
Tokio  Kanero.  Councilman,  to  Paul 
Ortiz,  Asia  Zone  Manager.  DRMS 
International.  Subject;  March  3.  1999, 
FOIA  request  pertains  to  PCBs.  heavy 
metals  and  asbestos  only.  March  14, 
1999.  1  p. 

31.  DoD.  DLA.  Letter  from  Vice 
Admiral  Keith  W.  Lippert,  Director,  to 
Christie  Whitman,  Administrator.  EPA. 
Subject:  Opportunity  to  meet  regarding 
petitions.  November  14.  2001.  1  p. 

32.  USEPA.  Office  of  Research  and 
Development  (ORD).  PCBs  Cancer  Dose- 
Response  Assessment  and  Application 
to  Environmental  Mixtures.  EPA  600P- 
96001 F.  September  1996.  75  pp. 
OPPTS-66009C  (B3-026) 

33.  DoD.  Report  to  Congress:  Foreign- 
Manufactured  PCBs  at  U.S.  Military 
Installations  Overseas.  March  1999.  20 

pp. 

34.  USEPA,  Region  9.  Electronic  Mail 
from  Max  Weintraub  to  Peter  Gimlin, 
EPA.  OPPT.  Re:  Startech 
Environmental's  8/23/2001  Press 
Release.  September  5.  2001.  2  pp. 

35.  lapan  Government  Submits 
Legislation  Requiring  Destruction  of  All 
PCBs  in  15  years.  BNA  International 
Environment  Daily.  March  23.  2001.  1  p. 

36.  USEPA.  Hazardous  Waste 
Management  System;  Notification 
Concerning  the  Basel  Convention's 
Potential  Implications  for  Hazardous 
Waste  Exports  and  Imports.  Federal 
Register  (57  FR  20602.  May  13,  1992). 

37.  USEPA.  Toxic  Substances  C;ontrol 
Act;  Polychlorinated  Biphenyls  (PC:Bs) 
Manufacturing.  Processing.  Distribution 


in  Commerce,  and  Use  Prohibitions; 
Exclusions.  Exemptions  and  Use 
Authorizations;  Final  Rule,  OPTS- 
6203 2 A.  Federal  Register  (49  FR  28172. 
luly  10.  1984). 

VI.  Regulatory  Assessment 
Requirements 

A  Regulatory  Planning  and  Review 

Under  Executive  Order  12866, 
entitled  Regulatory  Planning  and 
Review  [58  FR  51735.  October  4,  1993), 
this  action  is  not  a  "significant 
regulatory  action"  subject  to  review  by 
the  Office  of  Management  and  Budget 
(OMB).  because  this  action  is  not  likely 
to  result  in  a  rule  that  meets  any  of  the 
criteria  for  a  "significant  regulatory 
action"  provided  in  section  3(f)  of  the 
Executive  order. 

B.  Regulatory  Flexibility  Act 

The  Regulatory  Flexibility  Act  (RFA), 
as  amended  by  the  Small  Business 
Regulatory  Enforcement  Fairness  Act  of 
1996  (SBREFA).  5  U.S.C.  601  etseq., 
generally  requires  an  agency  to  prepare 
a  regulatory  flexibility  analysis  of  any 
rule  subject  to  notice  and  comment 
rulemaking  requirements  under  the 
Administrative  Procedure  Act  or  any 
other  statute  unless  the  agency  certifies 
that  the  rule  will  not  have  a  significant    . 
economic  impact  on  a  substantial 
number  of  small  entities.  Small  entities 
include  small  businesses,  small 
organizations,  and  small  government 
jurisdictions. 

For  purposes  of  assessing  the  impacts 
of  this  proposed  rule  on  small  entities, 
small  entity  is  defined  as: 

1 .  A  small  business  that  meets  the 
Small  Business  Administration  size 
standards  codified  at  13  CFR  121.201; 

2.  A  small  governmental  jurisdiction 
that  is  a  government  of  a  city,  county, 
town,  school  district  or  special  district 
with  a  population  of  less  than  50.000; 
and 

3.  A  small  organization  that  is  any 
not-for-profit  enterprise  which  is 
independently  owned  and  operated  and 
is  not  dominant  in  its  field. 

After  considering  the  impacts  of  this 
proposed  rule  on  small  entities.  I  certify 
that  this  action  will  not  have  a 
significant  economic  impact  on  a 
substantial  number  of  small  entities. 
This  proposed  rule  will  not  impose  any 
requirements  on  small  entities.  EPA  is 
proposing  to  grant  two  petitions  by  DLA 
In  import  PCBs  for  disposal.  Only  DLA. 
which  is  not  a  small  entity,  would  be 
regulated  by  this  proposed  rule. 

C.  Paperwork  Reduction  Act 

Pursuant  to  the  Paperwork  Reduction 
Act  (PRA).  44  U.S.C.  3501  et  seq..  an 


agency  may  not  conduct  or  sponsor,  and 
a  person  is  not  required  to  respond  to. 
a  collection  of  information  unless  it 
displays  a  currently  valid  OMB  control 
number.  The  OMB  control  numbers  for 
EPA's  regulations  are  listed  in  40  CFR 
part  9  and  48  CFR  chapter  15. 

This  proposed  rule  would  not  impose 
any  new  information  collection  burden. 
Once  the  exemption  is  granted  as 
proposed,  DLA  will  be  subject  to  the 
existing  EPA  regulations  regarding  the 
disposal  of  PCBs  in  40  CFR  part  761. 
OMB  has  previously  approved  the 
information  collection  requirements 
contained  in  40  CFR  part  761  under  the 
PRA.  and  has  assigned  OMB  Control  No. 
2070-0112  (EPA  ICR  No.  1446.07). 

The  annual  public  burden  approved 
under  OMB  Control  No.  2070-0112,  is 
estimated  to  average  0.57  hours  per 
response.  As  defined  by  the  PRA  and  5 
CFR  1230.3(b),  "burden"  means  the 
total  time,  effort,  or  financial  resources 
expended  by  persons  to  generate, 
maintain,  retain,  or  disclose  or  provide 
information  to  or  for  a  Federal  agency. 
For  this  collection  it  includes  the  time 
needed  to  review  instructions;  develop, 
acquire,  install,  and  utilize  technology 
and  systems  for  the  purposes  of 
collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Copies  of  this  ICR  document  may  be 
obtained  from  Susan  Auby,  by  mail  at 
the  Office  of  Environmental 
Information,  Collection  Strategies 
Division  (2822T),  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW..  Washington.  DC  20460- 
0001,  by  e-mail  at  auby.susan@epa.gov, 
or  by  calling  (202)  566-1972.  Copies 
may  also  be  downloaded  from  the 
Internet  at  http://www.epa.gov/icr. 
Include  the  EPA  ICR  number  and/or 
OMB  control  number  in  any 
correspondence. 

D.  Unfunded  Mandates  Reform  Act 

Pursuant  to  Title  II  of  the  Unfunded 
Mandates  Reform  Act  of  1995,  (UMRA). 
Public  Law  104-4.  EPA  has  determined 
that  this  proposal  does  not  contain  a 
Federal  mandate  that  may  result  in 
expenditures  of  $100  million  or  more 
for  State,  local,  and  tribal  governments, 
in  the  aggregate,  or  the  private  sector  in 
any  1  year.  EPA  is  proposing  to  grant 
two  petitions  by  DLA  to  import  PCBs  for 
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disposal.  If  the  petitions  are  granted, 
and  DLA  imports  PCBs  for  disposal. 
DLA  would  be  required  to  comply  with 
the  existing  regulations  on  PCB  disposal 
at  40  CFR  part  761.  The  only  mandate 
that  would  be  imposed  by  this  proposed 
rule  would  be  imposed  on  DLA.  In 
addition.  EPA  has  determined  that  this 
proposed  rule  would  not  significantly  or 
uniquely  affect  small  governments.  The 
DLA  petitions  state  that  the  PCBs  will 
be  disposed  of  in  PCB-approved 
facilities.  No  new  facilities,  which  could 
affect  small  government  resources  if  a 
permit  is  required,  are  contemplated. 
EPA  believes  that  the  disposal  of  PCBs 
in  previously  approved  facilities  in  the 
amounts  specified  in  this  proposal 
would  have  little,  if  any.  impact  on 
small  governments.  Thus,  this  proposed 
rule  is  not  subject  to  the  requirements 
of  UMRA  sections  202,  203,  204,  and 
205. 

E.  Federalism 

Executive  Order  13132.  entitled 
Federalism  (64  FR  43255,  August  10, 
1999),  requires  EPA  to  develop  an 
accountable  process  to  ensure 
"meaningful  and  timely  input  by  State 
and  local  officials  in  the  development  of 
regulatory  policies  that  have  federalism 
implications."  "Policies  that  have 
federalism  implications"  is  defined  in 
the  Executive  order  to  include 
regulations  that  have  "substantial  direct 
effects  on  the  States,  on  the  relationship 
between  the  national  government  and 
the  States,  or  on  the  distribution  of 
power  and  responsibilities  among  the 
various  levels  of  government." 

This  proposed  rule  does  not  have 
federalism  implications.  It  will  not  have 
substantial  direct  effects  on  the  States, 
on  the  relationship  between  the  national 
government  and  the  States,  or  on  the 
distribution  of  power  and 
responsibilities  among  the  various 
levels  of  government,  as  specified  in 
Executive  Order  13132.  EPA  is 
proposing  to  grant  two  petitions  from 
DLA  to  import  PCBs  and  dispose  of 
them  in  accordance  with  existing 
regulations.  There  will  be  no  direct 
effects  on  the  States,  nor  will  there  be 
any  impact  on  the  relationships  between 
the  various  levels  of  government  with 
respect  to  PCB  disposal  issues.  Thus, 
Executive  Order  13132  does  not  apply 
to  this  proposed  rule.  However,  in  the 
spirit  of  Executive  Order  13132,  and 
consistent  with  EPA  policy  to  promote 
communications  between  EPA  and  State 
and  local  governments,  EPA  specifically 
solicits  comment  on  this  proposed  rule 
from  State  and  local  officials. 


F.  Consultation  and  Coordination  with 
Indian  Tribal  Governments 

Executive  Order  13175.  entitled 
Consultation  and  Coordination  with 
Indian  Tribal  Governments  (65  FR 
67249.  November  9.  2000),  requires  EPA 
to  develop  an  accountable  process  to 
ensure  "meaningful  and  timely  input  by 
tribal  officials  in  the  development  of 
regulatory  policies  that  have  tribal 
implications."  This  proposed  rule  does 
not  have  tribal  implications,  as  specified 
in  Executive  Order  13175.  EPA's 
proposal  would  grant  two  petitions  from 
DLA  to  import  PCBs  and  dispose  of 
them  in  PCB-approved  disposal 
facilities  in  accordance  with  existing 
regulations.  EPA  does  not  believe  that 
this  activity  will  have  any  impacts  on 
the  communities  of  Indian  tribal 
governments.  Thus.  Executive  Order 
13175  does  not  apply  to  this  proposed 
rule.  However,  in  the  spirit  of  Executive 
Order  13175.  EPA  specifically  solicits 
comment  on  this  proposed  rule  from 
tribal  officials. 

G.  Children 's  Health 

Executive  Order  13045.  entitled 
Protection  of  Children  from 
Environmental  Health  Risks  and  Safety 
Risks  (62  FR  19885,  April  23.  1997). 
applies  to  any  proposed  rule  that: 

1.  Is  determined  to  be  "economicallv 
significant"  as  defined  under  E.O. 
12866. and 

2.  Concerns  an  environmental  health 
or  safety  risk  that  EPA  has  reason  to 
believe  may  have  a  disproportionate 
effect  on  children.  If  the  regulatory 
action  meets  both  criteria,  the  Agency 
must  evaluate  the  environmental  health 
or  safety  effects  of  the  planned  rule  on 
children,  and  explain  why  the  planned 
regulation  is  preferable  to  other 
potentially  effective  and  reasonably 
feasible  alternatives  considered  by  the 
Agency. 

This  proposed  rule  is  not  subject  to 
the  Executive  order  because  it  is  not 
economically  significant  as  defined  in 
E.O.  12866.  and  because  the  Agency 
does  not  have  reason  to  believe  the 
environmental  health  or  safety  risks 
addressed  by  this  action  present  a 
disproportionate  risk  fo  children.  EPA  is 
proposing  to  grant  two  petitions  from 
DLA  to  import  PCBs  and  dispose  of 
them  in  PCB-approved  disposal 
facilities  in  accordance  with  existing 
regulations.  EPA  believes  that  the 
import  and  disposal  of  the  amount  of 
PCBs  specified  in  the  exemption 
petitions  will  present  little,  if  any. 
additional  risk  to  persons  living  in  the 
vicinity  of  the  approved  disposal 
facilities  or  in  the  communities  through 
which  the  PCBs  may  be  transported. 


H.  Energy  Effects 

This  proposed  rule  is  not  subject  to 
Executive  Order  13211.  entitled  Actions 
Concerning  Regulations  That 
Significantly  Affect  Energy  Supply. 
Distribution,  or  Use  (66  FR  2835.5  (May 
22,  2001),  because  it  is  not  a  significant 
regulatory  action  under  Executive  Order 
12866. 

/.  The  National  Technology'  Transfer 
and  Advancement  Act 

.Section  12(d)  of  the  National 
Technology  Transfer  and  Advancement 
Act  of  1995  (NTTAA),  Public  Law  104- 
113.  section  12(d)  (15  U.S.C.  272  note) 
directs  EPA  to  use  voluntary  con.sensus 
standards  in  its  regulatory  activities 
unless  to  do  so  would  be  inconsistent 
with  applicable  law  or  otherwise 
impractical.  Voluntary  consensus 
standards  are  technical  standards  (e.g., 
materials  specifications,  test  methods, 
sampling  procedures,  and  business 
practices)  that  are  developed  or  adopted 
by  voluntary  consensus  standards 
bodie.s.  The' NTTAA  directs  EPA  to 
provide  Congress,  through  OMB. 
explanations  when  the  Agency  decides 
not  to  use  available  and  applicable 
voluntary  consensus  standards.  This 
proposed  rule  does  not  involve 
technical  standards.  Therefore.  EPA  is 
not  considering  the  use  of  any  voluntary 
consensus  standards. 

/.  Constitutionally  Protected  Property 
Rights 

EPA  has  complied  with  Executive 
Order  12630.  entHledGovernmental 
Actions  and  Interference  with 
Constitutionally  Protected  Property 
Rights  (53  FR  8859.  March  15,  1988).  by 
examining  the  takings  implications  of 
this  proposed  rule  in  accordance  with 
\hiiAttorney  General's  Supplemental 
Guidelines  for  the  Evaluation  of  Risk 
and  Avoidance  of  I  Unanticipated 
Takings  issued  under  the  Executive 
order. 

K.  Civil  Jastice  Reform 

In  issuing  this  propo.sed  rule.  EPA  has 
taken  the  necessary  steps  to  eliminate 
drafting  errors  and  ambiguity,  minimize 
potential  litigation,  and  provide  a  clear 
legal  standard  for  affected  condut:t,  as 
required  by  section  3  of  Executive  Order 
12988.  entitled  Civil  Justice  Reform  (61 
FR  4729.'February  7.  1996), 

Lists  of  Subjects  in  40  CFR  Part  761 

Environmental  protection.  Hazardous 
substances.  Labeling.  Polychlorinated 
biphenyls  (PCBs).  Reporting  and 
recordkeeping  requirements. 
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Ualfid:  September  12.  2002. 
Stephen  L.  Johnson. 

Assistant  Adntiitistmlur  furPwvpntmii. 
Ppstirides  anil  Toxic  Substances. 

Therefore.  40  CFR  chapter  1  is 
proposed  to  be  amended  as  follows: 

PART761-IAMENDED1 

1.  The  authority  citation  for  part  761 
continues  to  read  as  follows: 

Authority:  l.S  U.S.C.  2605,  2607.  2611. 
2614.  and  2616. 

2.  Section  761.80  is  amended  by 
adding  a  new  paragraph  (j)  to  read  as 
follows: 

§761 .80    Manufacturing,  processing  and 
distribution  in  commerce  exemptions. 

*         »         •        *        * 

(j)  The  Administrator  grants  the 
following  petitions  to  import  PCBs  and 
PCB  items  for  disposal  pursuant  to  this 

part: 

(1)  United  States  Defense  Logistics 
Agency's  January  19,  2001.  petition  for 
an  exemption  for  1  year  to  import  PCBs 
and  PCB  Items  stored  on  Wake  Island 
and  identified  in  its  petition  for 
disposal. 

(2)  United  States  Defense  Logistics 
Agency's  April  16,  2001.  petition  for  an 
exemption  for  1  year  to  import  PCBs 
and  PCB  Items  stored  or  in  use  in  Japan 
and  identified  in  its  petition,  as 
amended,  for  disposal. 
***** 

[FR  Doc.  02-23718  Fileii  ^1-13-02;  2:56  pml 
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DEPARTMENT  OF  TRANSPORTATION 
Office  of  the  Secretary 

49  CFR  Part  71 

[Doclcet  No.  OST-2002-133611 

RIN  2105-AD17 

Standard  Time  Zone  Boundary  In  the 
State  of  North  Dakota:  Proposed 
Relocation  of  Sioux  County 

agency:  The  Department  of 
Transportation  (DOT).  Office  of  the 
Secretao'  (OST). 
action:  Notice  of  proposed  rulemaking 


summary:  At  the  request  of  the 
Chairman  of  the  Board  of  County 
Commissioners  for  Sioux  County.  ND, 
DOT  proposes  to  relocate  the  boundary 
between  mountain  time  and  central  time 
in  the  State  of  North  Dakota.  DOT 
proposes  to  move  all  of  the  county  east 
of  State  Highway  31  into  the  central 
time  zone. 


dates:  Comments  should  be  received  by 
October  17,  2002,  to  be  assured  of 
consideration.  Comments  received  after 
that  date  will  be  considered  to  the 
extent  practicable.  If  the  time  zone 
boundary  is  changed  as  a  result  of  this 
rulemaking,  the  effective  date  would  be 
no  earlier  than  2  a.m.  MDT  Sunday. 
October  27,  2002.  which  is  the 
changeover  from  daylight  saving  to 
standard  time. 

ADDRESSES:  You  may  submit  your 
comments  and  related  material  by  only 
one  of  the  following  methods: 

(1)  By  mail  to  the  Docket  Management 
Facility  (OST-2002-13361).  U.S. 
Department  of  Transportation,  room  PL- 
401.  400  Seventh  Street  SW.. 
Washington,  DC  20590-0001. 

(2)  By  hand  delivery  to  room  PL-401 
on  the  Plaza  level  of  the  Nassif  Building, 
400  Seventh  Street  SW..  Washington, 
DC,  between  9  a.m.  and  5  p.m.,  Monday 
through  Friday,  except  Federal  holidays. 
The  telephone  number  is  202-366- 

9329. 

(3)  By  fax  to  Docket  Management 

Facility  at  202-493-2251. 

(4)  Electronically  through  the  Web 
Site  for  die  Docket  Management  System 
■di  http://dms.dot.gov. 

The  Docket  Management  Facility 
maintains  the  public  docket  for  this 
rulemaking.  Comments  and  material 
received  from  the  public,  as  well  as 
documents  indicated  in  this  preamble  as 
being  available  in  the  docket,  will 
become  part  of  this  docket  and  will  be 
available  for  inspection  or  copying  at 
room  PL-401  on  die  Plaza  level  of  the 
Nassif  Building  at  the  same  address 
between  9  a.m.  and  5  p.m..  Monday 
through  Friday,  except  Federal  holidays. 
You  may  also  find  diis  docket  on  the 
Internet  at  http://dms.dot.gov. 
For  questions  on  viewing  or 
submitting  material  to  die  docket,  call 
Dorothy  Beard,  Chief.  Dockets, 
Department  of  Transportation, 
telephone  202-366-9329. 
FOR  FURTHER  INFORMATION  CONTACT: 
Joanne  Petrie,  Office  of  the  Assistant 
General  Counsel  for  Regulation  and 
Enforcement,  U.S.  Department  of 
Transportation,  Room  10424,  400 
Seventh  Street,  Washington.  DC  20590. 
(202)  366-9315.  or  by  e-mail  at 
ioanne.petrie@ost.dot.gov. 

SUPPLEMENTARY  INFORMATION:  Under  the 
Standard  Time  Act  of  1918.  as  amended 
by  the  Uniform  Time  Act  of  1966  (15 
use.  260-64).  the  Secretary  of 
Transportation  has  authority  to  issue 
regulations  modifying  the  boundaries 
between  time  zones  in  the  United  States 
in  order  to  move  an  area  from  one  time 
zone  to  another.  The  standard  in  the 
statute  for  such  decisions  is  "regard  for 


the  convenience  of  commerce  arid  the 
existing  junction  points  and  division 
points  of  common  carriers  engaged  in 
interstate  or  foreign  commerce." 

Time  zone  boundaries  are  set  by 
regulation  (49  CFR  part  71).  CurrenUy, 
under  regulation,  the  southeastern  part 
of  die  county  around  Fort  Yates  is  in  the 
central  time  zone  and  the  remainder  of 
the  county  is  in  die  mountain  time  zone. 
The  area  near  Fort  Yates  has  die  greatest 
population,  is  the  county  seat,  and  has 
the  greatest  concentration  of  schools, 
businesses,  medical  facilities,  houses  of 
worship  and  recreational  facilities. 
Areas  to  the  south  and  east  of  the 
county  observe  central  time.  Morton 
County,  which  is  north  of  Sioux  County, 
is  currently  split  between  central  and 
mountain  time.  Morton  County  has 
asked  to  be  changed  to  central  time  and 
diat  request  is  currently  pending  before 
the  Department.  Grant  County,  which 
lies  to  the  northwest  and  Adams 
County,  which  lies  to  the  west,  bodi 
observe  mountain  time. 

The  Standing  Rock  Indian  Reservation 
is  geographically  located  in  both  North 
and  Soudi  Dakota  and  covers 
approximately  2.3  million  acres.  All  of 
Sioux  County  is  part  of  die  reservation. 
The  Standing  Rock  Sioux  observe 
central  time.  Under  die  Uniform  Time 
Act,  as  amended,  the  county  is  currently 
divided  between  central  and  mountain 
time  for  federal,  state  and  county 
purposes. 

Request  for  a  Change 

In  2000.  the  Chairman  of  the  Board  of 
County  Commissioners  for  Sioux 
County  asked  the  Department  of 
Transportation  to  place  the  entire 
county  on  central  time.  A  DOT 
representative  informed  the  Standing 
Rock  Sioux  of  diis  request  by  telephone 
and  sent  a  letter  to  the  Chairman  of  the 
Tribal  Council.  .  On  September  27, 
2000,  a  representative  of  DOT  visited 
the  county  and  met  with  a 
representative  of  the  Standing  Rock 
Sioux  Tribal  Council  to  ascertain  the 
Council's  views  on  this  request.  The 
Tribal  Representative  explained  that  the 
tribe  observed  central  time,  had  no 
plans  to  change  that  observance,  and 
had  no  objection  to  the  request  of  the 
Sioux  County  Board  of  County 
Commissioners. 

On  September  27,  2000.  the  DOT 
representative  also  held  an  informal 
public  hearing  at  the  Sioux  County 
Courthouse  to  gather  public  views  on 
this  request.  The  hearing  was  widely 
advertised  through  numerous 
newspaper  and  television  stations.  In 
addition,  the  public  was  invited  to 
submit  written  comments  to  the 
Department  on  this  possible  change. 


In  addition  to  the  County 
Commissioners  and  staff,  one  member  of 
the  public  attended  and  presented 
testimony.  The  County  Commissioners 
explained  the  inconvenience  and 
confusion  that  resulted  from  the  current 
time  zone  boundary.  They  oudined 
geographic  and  economic  conditions  in 
the  area  and  explained  how  people  and 
businesses  in  the  county  interacted  with 
neighboring  areas. 

Frank  Tomac,  a  resident  living  in 
western  Sioux  County,  concurred  with 
most  of  the  arguments  presented  by  the 
County  Commissioners.  He  suggested, 
however,  that  the  time  zone  boundary 
be  placed  at  State  Highway  31,  rather 
•than  the  western  border  of  the  county. 
Mr.  Tomac  noted  that  the  western  part 
of  the  coimty  is  rural  and  very  speu'sely 
populated.  He  noted  that  there  is  no 
road  going  east  to  west  in  this  part  of  the 
county.  Residents  must  either  go  into 
South  Dakota  or  drive  a  considerable 
distance  into  Grant  County  to  get  to  the 
eastern  part  of  the  county.  Because  of 
the  proximity  with  the  South  Dakota 
border,  Mr.  Tomac  noted  that  many  of 
the  public  services  in  this  area  are 
provided  in  South  Dakota.  Other 
services  are  provided  in  Grant  County, 
which  is  on  mountain  time.  In  response 
to  his  comments,  the  Commissioners 
decided  to  amend  their  request. 

In  a  petition  dated  November  1,  2001, 
the  Chairman  of  the  Board  of  County 
Commissioners  for  Sioux  Coimty  asked 
the  Department  of  Transportation  to 
move  the  central  portion  of  Sioux 
County,  North  Dakota,  from  the 
mountain  time  zone  to  the  central  time 
zone.  In  the  petition,  the  Chairman 
asked: 

"That  the  U.S.  Department  of 
Transportation  move  the  time  zone  line 
separating  central  time  and  mountain  time  in 
Sioux  County,  North  Dakota,  west  to 
Highway  31,  so  that  ail  land  in  Sioux  County 
east  of  Highway  31  would  be  in  Central  Time 
and  all  land  west  of  Highway  31  would 
remain  in  Mountain  Time. 

This  request  is  made  for  the  following 
reasons: 

1 .  Sioux  County  is  currently  one  of  the  few 
counties  in  North  Dakota  that  is  divided  in 
two  as  far  as  time  zones  go.  A  small  area  in 
the  southeast  comer  of  the  county,  including 
Fort  Yates  (the  county  seat)  is  already  in  the 
central  time  zone,  and  the  entire  rest  of  the 
county  is  in  the  mountain  time  zone. 

2.  That  while  Fort  Yates  operates  on 
central  time,  a  large  part  of  the  northern  area 
of  Sioux  County,  while  technically  being  in 
the  mountain  time  zone,  already  operates 
incorrectly  on  central  time  anyway. 

3.  That  Fort  Yates  is  the  county  seat  and 
main  center  of  commerce  for  the  entire 
county,  being  the  only  town  larger  than  five 
hundred  people,  and  moving  the  entire 
eastern  half  of  the  county,  where  95  percent 


of  the  population  resides,  to  central  time 
would  eliminate  confu.sion. 

4.  That  virtually  all  television  and  radio 
broadcasts  come  out  of  Bismarck,  ND.  which 
is  also  on  central  time. 

5.  That  virtually  all  supplies  bought  in 
Sioux  County  come  out  of  Bismarck.  ND. 
also. 

6.  That  Sioux  County  residents  regularly 
travel  to  Bismarck.  ND.  for  shopping  and 
recreational  purposes. 

7.  That  while  the  voters  of  Sioux  County 
voted  on  lune  13.  2000,  to  move  Sioux 
County  to  the  central  time  zone,  the 
inhabitants  of  western  Sioux  County  almost 
unanimously  wish  to  remain  on  mountain 
time.  This  action  would  facilitate  the  wishes 
of  all  involved." 

In  response  to  the  Board's  action.  Mr. 
Tomac  sent  written  comments 
reiterating  his  position  and  urging  the 
Department  to  set  the  boundary  at 
Highway  31.  No  other  written  comments 
have  been  filed  to  date  in  response  to 
our  invitation. 

Under  DOT  procedures  to  change  a 
time  zone  boundary,  the  Department 
will  generally  begin  a  rulemaking 
proceeding  if  the  highest  elected 
officials  in  the  area  make  a  prima  facie 
case  for  the  proposed  change.  DOT  has 
determined  that  the  Resolution  of  the 
Chairman  of  the  County  Commissioners 
of  Sioux  County,  ND  makes  a  prima 
facie  case  that  warrants  opening  a 
proceeding  to  determine  whether  the 
change  should  be  made.  Consequently, 
in  this  notice  of  proposed  rulemaking, 
DOT  is  proposing  to  make  the  requested 
change  and  is  inviting  additional  public 
comment.  Because  this  proposal  has 
been  subject  to  public  comment  for  a 
lengthy  period,  we  are  only  providing 
30  days,  rather  than  the  usual  60,  for 
public  comment. 

We  are  proposing  that  this  change  go 
into  effect  during  the  next  changeover 
from  daylight  saving  time  to  standard 
time,  which  is  on  October  27,  2002.  The 
Board  of  County  Commissioners  have 
advised  the  Department  that  they  would 
like  the  change  to  go  into  effect  as  soon 
as  possible,  that  the  community  is 
anxious  to  resolve  this  issue,  and  that, 
as  a  practical  matter,  the  few  residents 
affected  need  little  or  no  advance  notice 
of  the  change.  Under  the  Administrative 
Procedure  Act,  final  rules  are  generally 
effective  30  days  after  publication  of  a 
final  rule  unless  there  is  a  showing  of 
good  cause.  We  request  comments 
concerning  the  appropriate  effective 
date. 

Impact  on  Observance  of  Daylight 
Saving  Time 

This  tihie  zone  proposal  does  not 
direcdy  affect  the  observance  of  daylight 
saving  time.  Under  the  Uniform  Time 
Act  of  1966,  as  amended,  the  standard 


time  of  each  time  zone  in  the  United 
States  is  advanced  one  hour  from  2:00 
a.m.  on  the  fir.st  Sunday  in  April  until 
2:00  a.m.  on  the  last  Sunday  in  October, 
except  in  any  State  that  has.  by  law. 
exempted  itself  from  this  observance. 

Regulatory  Analysis  and  Notices 

This  proposed  rule  is  not  a 
"significant  regulatory  action"  under 
section  3(f)  of  Executive  Order  12866 
and  does  not  require  an  assessment  of 
potential  costs  and  benefits  under 
section  6(a)(3)  of  that  Order.  It  has  not 
been  reviewed  by  the  Office  of 
Management  and  Budget  under  that 
Order.  It  is  not  "significant"  under  the 
regulatory  policies  and  procedures  of 
the  Department  of  Transportation  (44  FR 
11040;  February  26.  1979).  We  expect 
the  economic  impact  of  this  proposed 
rule  to  be  so  minimal  that  a  full 
Regulatory  Evaluation  under  paragraph 
lOe  of  the  regulatory  policies  and 
procedures  of  DOT  is  unnecessary.  The 
rule  primarily  affects  the  convenience  of 
individuals  in  scheduling  activities.  By 
itself,  it  imposes  no  direct  costs.  Its 
impact  is  localized  in  nature. 

Small  Entities 

Under  the  Regulatory  Flexibility  Act 
(5  U.S.C.  601-612),  we  considered 
whether  this  proposed  rule  would  have 
a  significant  economic  impact  on  a 
substantial  number  of  small  entities. 
The  term  "small  entities"  comprises 
small  businesses,  not-for-profit 
organizations,  and  governmental 
jurisdictions  with  populations  of  less 
than  50,000.  This  proposal,  if  adopted, 
would  primarily  effect  individuals  and 
their  scheduling  of  activities.  Although 
it  would  effect  some  small  businesses, 
not-for-profits  and,  perhaps,  several 
small  governmental  jurisdictions,  it 
would  not  be  a  substantial  number.  In 
addition,  the  change  should  have  little, 
if  any,  economic  impact. 

Therefore,  the  Office  of  the  Secretary 
certifies  under  5  U.S.C.  605(b)  that  this 
proposed  rule  would  not,  if  adopted, 
have  a  significant  economic  impact  on 
a  substantial  number  of  small  entities.  If 
you  think  that  your  business, 
organization,  or  governmental 
jurisdiction  qualifies  as  a  small  entity 
and  that  this  rule  would  have  a 
significant  economic  impact  on  it, 
please  submit  a  comment  to  the  Docket 
Management  Facility  at  the  address 
under  ADDRESSES.  In  your  comment, 
explain  why  you  think  it  qualifies  and 
how  and  to  what  degree  this  rule  would 
economically  affect  it. 

Under  section  213(a)  of  the  Small 
Business  Regulatory  Enforcement 
Fairness  Act  of  1996  (Pub.  L.  104-121). 
we  want  to  assist  small  entities  in 
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undurstanding  this  proposed  rul.;  so  that 
thrv  can  hotter  evaluate  its  effects  on 
them  and  participate  in  the  rulemaking. 
If  the  rule  would  affect  your  small 
husinoss.  organization,  or  governmental 
jurisdiction  and  vou  have  questions 
(•onc:erning  its  provisions  or  options  tor 
compliance,  please  tall  )oanne  Petrie  at 
(202)36ti-9315. 

Collection  of  Information 

This  proposed  rule  would  call  for  no 
new  collection  of  information  under  the 
Paperwork  Reduction  Act  of  \^95  (44 
U.S.C.  3501-3520).  j 

Federalism 

We  have  analyzed  this  proposed  rule 
under  E.O.  12B12  and  have  determined 
that  this  rule  does  not  have  sufficient 
implications  for  federalism  to  warrant 
the  preparation  of  a  Federalism 
Assessment. 

Unfunded  Mandates 

The  Unfunded  Mandates  Reform  Act 
of  iq»}5  (2  U.S.C.  1531-1538)  and  E.O. 
12875,  Enhancing  the  Intergovernmental 
Partnership,  (58  FR  58093;  Octoher  28, 
1993)  govern  the  issuance  of  Federal 
regulations  that  require  unfunded 
mandates.  An  unfunded  mandate  is  a 
regulation  that  requires  a  State,  local,  or 
trihal  government  or  the  private  sector 
to  incur  direct  costs  without  the  Federal 
Governments  having  first  provided  the 

hinds  to  pay  those  co.sts.  This  proposed 

rule  would  not  impose  an  unfunded 

mandate.  | 

Taking  of  Private  Property 

This  proposed  rule  would  not  effect  a 

taking  of  private  property  or  otherwis.; 

have  taking  implications  under  E.O. 

12t)30,  Governmental  Actions  and 

Interference  with  Constitutionally 

Protected  Property  Rights. 

Civil  lustice  Reform 

This  proposed  rule  meets  applicahh; 
standards  in  sections  3(a)  and  3(h)(2)  of 
E.O.  12988.  Civil  Justice  Reform,  to 
minimize  litigation,  eliminate 
ambiguity,  and  reduce  burden. 

Protection  of  Children 

We  have  analyzed  this  proposed  rule 
under  E.O.  13045.  Protection  of 
Children  from  Environmental  Health 
Risks  and  Safety  Risks.  This  rule  is  not 
an  ec;onomically  significant  rule  and 
docs  not  concern  an  environmental  risk 
to  health  or  risk  to  safety  that  may 
disproportionately  affect  children. 

Environment 

This  rulemaking  is  not  a  major 
Federal  action  significantly  affecting  th« 
quality  of  the  human  environment 


under  th(;  National  Environmental 

Policy  Ac:t  and,  therefore,  an 

environmental  impact  statement  is  not 

r(;quired. 

Consultation  and  Coordination  with 

Indian  Tribal  Governments 

E  O  13175  provides  that  government 
agencies  consult  with  tribes  on  issues 
that  impact  the  Indian  community.  The 
Department  has  consulted  with  the 
Standing  Rock  Sioux  and  will  continue 
to  do  so  as  this  rulemaking  progresses. 

List  of  Subjects  in  49  CFR  Part  71 

Time  zones.  .    u         .u-. 

For  the  reasims  discussed  above,  tne 
Office  of  the  Secretary  proposes  to 
revise  Title  49  part  71  to  read  as  follows; 


PART71-{AMENDED1 

1 .  The  authority  citation  for  part  71 
would  continue  to  read: 

Authority:  S.;(;s.  1^,  40  Stat.  450,  as 
,„„Mui.Ml;  s«...  1.  41  Slat.  1446,  as  ^menfleci. 
s..<  s   2-7  80  Slat.  107.  as  amended;  100  Mdl. 
7(,4  Act  of  Mar.  1'),  1«18.  as  amended  by  Itie 
t  !„ii..rm  Tim(^  A(  I  of  1966  and  Pub.  1..  97- 
44,,,  ir,  D.S.C.  260-267;  Pub.  L.  m-359,  49 
CFK  ir>M(a).  iiiil<!ssolhKrwi.se  noted. 

2.  Paragraph  (a)  of  §71.7.  Boundary 
line  between  central  and  mountain 
zones,  would  be  revised  to  read  as 
follows: 

§  71 .7    Boundary  line  between  central  and 
mountain  zones. 

(a)  Montana-North  Dakota.  Beginning 
at  the  junction  of  the  Montana-North 
Dakota  boundary  with  the  boundary  of 
the  United  States  and  Canada  southerly 
along  the  Montana-North  Dakota 
boundary  U)  the  Missouri  River;  thence 
southerly  and  easterly  along  the  middle 
of  that  river  to  the  midpoint  of  the 
confluence  of  the  Missouri  and 
Yellowstone  Rivers;  thence  southerly 
and  easterly  along  the  middle  of  the 
Yellowstfme  River  to  the  north 
boundary  of  T.  150  N..  R.  104  W.;  thence 
east  to  the  northwest  corner  of  T.  150 
N..R  102  W;  thence  south  to  the 
southwest  comer  of  T.  149  N..  R.  102 
W  ;  thence  east  to  the  northwest  corner 
of  T.  148  N.,  R.  102  W.;  thence  south  to 
the  northwest  cr)rner  of  147  N.,  R.  102 
W.;  thence  east  to  the  southwest  corner 
of  T  148  N.,  R.  101  W..  thence  south  to 
tbt!  middle  of  the  Little  Missouri;  thence 
f'asterly  and  northerly  along  the  middle 
of  that  river  to  the  midpoint  of  its 
( onfiuence  with  the  Missouri  River; 
thence  southerly  and  easterly  along  the 
middle  of  the  Missouri  River  to  the 
midpoint  of  its  confluence  with  the 
northern  land  boundary  of  Oliver 
County;  thence  west  along  the  northern 
(  ounty  line  to  the  northwest  boundary; 
thence  south  along  the  western  county 


line  to  the  southwest  boundary;  thence 
east  along  the  southern  county  line  to 
the  northwest  comer  of  T.  140  N.,  K.  83 
W  ■  thence  south  to  the  southwest 
comer  of  T.  140  N..  R.  82  W.;  thence 
east  to  the  southeast  corner  of  T.  140  N.. 
R.  83  W.;  thence  south  to  the  middle  ot 
the  Heart  River;  thence  easterly  and 
northerly  along  the  middle  of  that  river 
to  the  southern  boundary  o^'^}^^  ^y 
R.  82  W.;  thence  east  to  the  middle  ot 
the  Heart  River;  thence  southerly  and 
easterly  along  the  middle  of  that  river  to 
the  northeast  boundary  of  Sioux  County; 
thence  west  and  south  along  the 
northern  boundary  of  Sioux  County  to 
the  center  of  State  Highway  31;  thence 
south  along  the  center  of  State  Highway   , 
31  to  the  state  border  with  South 
Dakota;  thence  east  along  the  southern 
boundary  of  Sioux  County  to  the  middle 
of  the  Missouri  Rivers. 
***** 

Issued  in  Washington.  IX;.  on  September 
12.2002. 

Kirk  K.  Van  Tine. 
Cfineral  Counsul. 
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DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 

50  CFR  Part  17 

Endangered  and  Threatened  Wildlife 

and  Plants;  Designation  of  Critteal 

Habitat  for  the  Unarmored  Threesplne 

Stickleback 

agency:  Fish  and  Wildlife  Service. 

Interior. 

action:  Finding  that  the  designation  of 

critical  habitat  shoidd  not bemade^ 

summary:  Wo.  the  U.S.  Fish  and 
Wildlife  Service  (Service),  find  that  the 
proposed  designation  of  critical  habitat 
for  the  unarmored  threespine 
stickleback  {Gastemsteus  aculaetus 
williamsoni]  pursuant  to  the 
Endangered  Species  Act  of  1973.  as 
amended.  (Act)  should  not  be  made 
final.  On  November  17. 1980.  we 
proposed  designating  approximately  51 
kilometers  (31.7  miles)  of  streams  in  Los 
Angeles  and  Santa  Barbara  Counties. 
California,  as  critical  habitat  for  this 
species  (45  FR  76012). 
FOR  FURTHER  INFORMA-nON  CONTACT: 
Chief.  Branch  of  Listing.  U.S.  Fish  and 
Wildlife  Service.  4401  N.  Fairfax  Drive. 
Room  420.  Arlington.  VA  22203 
(telephone  703/358-2105). 
SUPPLEMENTARY  INFORMATION: 


Baclcground 

The  unarmored  threespine  stickleback 
is  a  small  fish  that  we  listed  as 
endangered  on  October  13,  1970  (35  FR 
16047).  under  the  authority  of  the 
Endangered  Species  Conservation  Act  of 
1969  (Pub.  L.  91-135.  83  Stat..275 
(1969)).  The  Endangered  Species 
Conservation  Act  of  1969  had  no 
requirement  to  designate  critical  habitat 
and  accordingly,  at  the  time  of  its 
listing,  critical  habitat  was  not  proposed 
for  the  unarmored  threespine 
stickleback. 

The  Endangered  Species  Act  of  1973 
referred  to  the  concept  of  critical 
habitat,  requiring  that  Federal  agency 
actions  not  modify  or  destroy  habitat 
determined  to  be  critical.  However,  the 
1973  Act  did  not  define  critical  habitat 
or  specify  a  procedure  for  its 
designation  (Pub.  L.  93-205,  87  Stat. 
884  (1973).  codified  at  16  U.S.C.  1536). 

Amendments  to  the  Act,  enacted  on 
November  10. 1978,  defined  "critical 
habitat"  and  provided  that  critical 
habitat  "may  be  established"  for  species 
listed  prior  to  the  date  of  enactment  of 
the  1978  amendments,  but  did  not  make 
designation  mandatory  nor  set  a  certain 
timeframe  for  designation  (Pub.  L.  95- 
632,  section  2(2),  92  Stat.  3751  (1978)). 
In  1982,  amendments  to  the  Act 
established  the  requirement  to  designate 
critical  habitat  at  the  time  of  listing  to 
the  extent  such  designation  was  prudent 
and  determinable,  but  excluded  from 
that  requirement  any  species  listed  prior 
to  November  10,  1978  (Pub.  L.  97-304, 
sections  2(a),  2(b)(4),  96  Stat.  1411 
(1982)).  Therefore,  for  species  listed 
prior  to  the  1978  amendments,  such  as 
the  unarmored  threespine  stickleback, 
we  are  not  required  to  designate  critical 
habitat. 

At  our  discretion,  on  November  17, 
1980,  we  published  a  propo.sal  (45  FR 
76012)  to  designate  a  total  of 
approximately  51  kilometers  (31.7 
miles)  of  streams  in  Los  Angeles  and 
Santa  Barbara  Counties,  CA.  as  critical 
habitat  for  the  unarmored  threespine 
stickleback.  We  have  not  made  a  final 
designation  of  critical  habitat  for  this 
species.  The  Endangered  Species  Act 
amendments  of  1982  specified  that,  for 
any  proposed  designation  of  critical 
habitat  pending  at  the  time  of  enactment 
of  the  1982  amendments,  the  procedures 
for  revisions  to  critical  habitat  would 
apply  (Pub.  L.  97-304,  section  2(b)(2)). 
Consequently,  our  1980  proposal  to 
designate  critical  habitat  for  the 
unarmored  threespine  stickleback  is 
subject  to  the  procedures  for  revisions  to 
critical  habitat. 

The  relevant  procedures  for  revisions 
to  critical  habitat  are  set  out  under 


section  4  of  the  Act.  Section  4(a)(3)(B) 
provides  that  the  Service  "may"  make 
revisions  to  critical  habitat  "from  time- 
to-time  *   *   *  as  appropriate"  (16  U.S.C. 
1533(a)(3)(B)).  Section  4(b)(6)(A)(i)  of 
the  Act  requires  that  within  one  year  of 
publishing  a  proposed  revision  to 
critical  habitat,  the  Service  must  publish 
in  the  Federal  Register  one  of  four 
possible  actions:  (1)  A  final  rule  to 
implement  the  revision;  (2)  a  notice  that 
the  one-year  period  is  being  extended 
for  up  to  six  months  for  purposes  of 
soliciting  additional  data  due  to 
substantial  disagreement  regarding  the 
sufficiency  or  accuracy  of  the  available 
data;  (3)  a  notice  that  the  proposed 
revision  is  being  withdrawn,  because 
there  is  insufficient  evidence  to  justify 
the  action;  or  (4)  a  finding  that  the 
revision  should  not  be  made.  As 
explained  below,  we  are  taking  the 
fourth  of  these  possible  actions. 

Finding 

This  notice  presents  our  finding  that 
the  November  17,  1980.  proposed 
designation  of  critical  habitat,  which  is 
subject  to  the  procedures  for  revisions  to 
critical  habitat  in  accordance  with  the 
1982  amendments  to  the  Act,  should  not 
be  made.  In  making  this  finding,  we  are 
exercising  our  discretion,  provided 
under  the  1978  and  1982  amendments 
to  the  Act,  not  to  designate  critical 
habitat  for  this  species.  The  basis  for 
this  finding  is  described  below. 

Under  the  1978  and  1982 
amendments  to  the  Act,  the  Service  is 
not  required  to  designate  critical  habitat 
for  the  unarmored  threespine 
stickleback,  but  may  do  so  at  our 
discretion.  Since  the  Service  decided  in 
1980  to  exercise  its  discretion  and 
propose  the  designation  of  critical 
habitat  for  the  species,  section 
4(b){6)(A)(i)  of  the  Act  requires  the 
Service  to  take  one  of  four  actions: 
implement  the  proposed  designation, 
extend  the  time  for  taking  action  on  the 
proposed  designation,  withdraw  the 
proposed  designation,  or  make  a  finding 
that  the  designation  should  not  be 
made.  After  considering  all  of  the 
relevant  factors,  we  have  determined 
that  taking  any  of  the  first  three  actions 
is  not  justified,  and  have  concluded  that 
the  critical  habitat  designation  should 
not  be  made. 

We  cannot  justify  exercising  our 
discretion  to  issue  a  final  rule  to 
implement  the  proposed  critical  habitat 
designation,  because  the  1980  propo.sal 
clearly  does  not  satisfy  the  Act's 
requirement  that  the  designation  or 
revision  of  critical  habitat  shall  be  made 
on  the  basis  of  the  best  scientific  data 
available  and  after  taking  into 
consideration  the  economic  impact  of 


specifying  any  particular  area  as  critical 
habitat  (16  U.S.C.  1533(b)(2)).  The 
degree  of  specificity  and- scientific  rigor 
that  the  Service  now  uses  for 
designating  critical  habitat  has  evolved 
considerably  since  1980.  Moreover,  it  ih 
likely  that  considerable  new 
information  regarding  changes  in  habitat 
or  other  conditions  has  become 
available  since  1980.  and  would  need  to 
be  assessed  to  determine  if  the  proposal 
needs  to  be  revised.  The  economic 
information  associated  with  the  1980 
proposal  is  also  out  of  date,  and  would 
need  to  be  completely  njplaced  with  a 
new  economic  analysis. 

We  also  cannot  ju-stify  formally 
extending  the  proposed  action  for  six 
months  to  solicit  additional  data  to 
address  concerns  regarding  the 
sufficiency  or  accuracy  of  the  data  in  the 
proposal.  Considerable  time  and  effort 
would  be  needed  to  update  the 
information  and  conduct  new  analyses 
to  bring  the  1980  proposal  to  the  point 
at  which  it  would  meet  current 
standards,  and  to  complete  other 
procedural  steps  that  would  be 
associated  with  completing  this 
discretionary  action.  Such  an  effort 
would  come  at  the  expense  of  critical 
habitat  designations  that  the  Service  is 
required  to  make  for  other  species.  At 
the  present  time,  we  have  a  backlog  of 
acti(ms  involving  non-discretionary 
designations  of  critical  habitat  for 
approximately  475  species.  These 
include  actions  that  are  mandated  by 
court  orders  and  court-approved 
settlement  agreements,  as  well  as 
actions  necessary  to  implement  the; 
requirements  of  the  Act  pertaining  to 
critical  habitat  designations.  It  will  take 
us  several  years  to  clear  this  backlog, 
and  during  that  time  we  also  will  need 
to  meet  non-discretionary  requirements 
to  designate  critical  habitat  as  additional 
species  are  listed.  Meeting  thesf; 
requirements,  for  which  we  have  no 
discretion,  is  a  higher  priority  than 
taking  discretionary  actions. 

Finally,  we  cannot  justify 
withdrawing  the  proposed  regulation. 
To  withdraw  the  proposed  regulation, 
we  must  have  made  a  judicially 
reviewable  finding  that  "there  is  not 
sufficient  evidence  to  justify  the  action 
proposed  by  the  regulation"  (16  U.S.C. 
1533(b)(6)(B)(ii)).  We  have  not  made 
such  a  finding  and  would  need  to 
compile  and  analyze  all  the  existing 
available  information  in  order  to 
determine  whether  such  a  finding  could 
be  made.  Such  an  effort  would  come  at 
the  expense  of  critical  habitat 
designations  that  the  Service  is  required 
to  make  for  other  spw;ies.  As  discussed 
above,  we  currently  have  a  large  backlog 
of  non-discretionarv  critical  habitat 
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designations,  and  meeting  those 
requirements  is  a  higher  priority  than 
taking  discretionary  actions. 

Due  to  the  discretion  we  have 
regarding  the  designation  of  critical 
habitat  for  species  Usted  prior  to  the 
1978  amendments  to  the  Act.  the 
staleness  of  the  proposed  rule,  and  our 
need  to  give  priority  to  funding  the  large 
number  of  outstanding  non- 
discretionary  designations  and  to 
address  new  designations  that  will  be 
required  as  additional  species  are  listed 
we  find  that  the  proposed  designation  of 
critical  habitat  for  the  unarmored 
threespine  stickleback  should  not  be 

This  finding  means  that  Federal 
agencies  no  longer  are  required  to  confer 
with  us,  under  section  7(a)(4)  of  the  Act, 


regarding  any  agency  action  that  is 
likely  to  result  in  the  destruction  or 
adverse  modification  of  the  areas  that 
were  proposed  for  designation  as  critical 
habitat.  The  fact  that  we  are  making  this 
finding  and  exercising  our  discretion 
not  to  designate  critical  habitat  for  the 
unarmored  threespine  stickleback  does 
not.  however,  alter  the  protection  this 
species  and  its  habitat  will  continue  to 
receive  under  the  Act.  Specifically,  it 
does  not  alter  the  requirement  of  section 
7(a)(2)  of  the  Act  that  all  Federal 
agencies  must  insure  that  actions  they 
authorize,  fund,  or  carry  out  are  not 
likely  to  "jeopardize  the  continued 
existence"  of  a  listed  species.  Further, 
the  section  9  prohibition  of  take  of  the 
species,  which  applies  to  all  land 


ownerships,  is  independent  of  whether 
critical  habitat  is  designated  and  is 
unchanged  by  this  finding. 

Authority 

The  authority  for  this  action  is  section 
4{b)(6)(A)(i)(II)  of  the  Endangered 
Species  Act  of  1973,  as  amended,  (16 
U  S.C.  1533{b){6){A)(i)(lI)).  Pub.  L.  95- 
632  at  2(2),  92  Stat.  3751  (November  10, 
1978),  and  Pub.  L.  97-304.  at  2(b)(2), 
2(b)(4),  96  Stat.  1411,  1416  (October  13, 
1982). 

Dated:  September.  11.  2002. 
Craig  Manson, 

Assistant  Secretary  for  Fish  and  Wildlife  and 
Parks. 
[FR  Doc.  02-23645  Filed  &-12-02;  4:09  pm) 
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This  section  of  the  FEDERAL  REGISTER 
contains  documents  other  than  mles  or 
proposed  rules  that  are  applicable  to  ttie 
public.  Notices  of  hearings  and  investigations, 
committee  meetings,  agerKy  decisions  and 
rulings,  delegations  of  authority,  filing  of 
petitions  and  applications  and  agency 
statements  of  organization  and  functions  are 
examples  of  documents  appearing  in  this 
section. 


DEPARTMENT  OF  AGRICULTURE 

Food  Safety  and  Inspection  Service 
[Docket  No.  02-032N] 

Codex  Alimentarius  Commission: 
Twenty-Fifth  Session  of  tlie  Codex 
Committee  on  Methods  of  Analysis 
and  Sampling 

agency:  Food  Safety  and  Inspection 
Service,  USDA. 

ACTION:  Notice  of  public  meeting  and 
request  for  comments. 

summary:  The  Office  of  the  Under 
Secretary  for  Food  Safety,  of  the  U.S. 
Department  of  Agriculture,  and  the 
Food  and  Drug  Administration,  of  the 
Department  of  Health  and  Hiunan 
Services,  are  sponsoring  a  public 
meeting  on  October  16,  2002,  to  review 
the  technical  contents  of  the  agenda 
item  documents  and  to  receive 
comments  on  all  issues  coming  before 
the  Twenty-fifth  Session  of  the  Codex 
Committee  on  Methods  of  Analysis  and 
Sampling,  which  will  be  held  in 
Budapest,  Hungary.  November  18-22, 
2002. 

DATES:  The  public  meeting  is  scheduled 
for  Wednesday,  October  16,  2002  from 
9  a.m.  to  12  noon. 

ADDRESSES:  The  public  meeting  will  be 
held  in  the  Harvey  Wiley  Federal 
Building,  5100  Paint  Branch  Parkway, 
College  Park,  Maryland  20740, 
Conference  Room  lA  001. 

To  ;-eceive  copies  of  the  documents 
relevant  to  this  notice,  contact  the  Food 
Safety  and  Inspection  Service  (FSIS) 
Docket  Clerk,  U.S.  Department  of 
Agriculture,  Food  Safety  and  Inspection 
Service.  Room  102,  Cotton  Annex,  300 
12th  Street,  SW.,  Washington,  DC 
20250-3700.  The  documents  will  also 
be  accessible  via  the  World  Wide  Web 
at  the  following  address:  http:// 
www.codexaIimentarius.net. 

Send  comments  (an  original  and  two 
copies)  to  the  FSIS  Docket  Clerk  and 


reference  Docket  #  02-032N.  All 
conunents  submitted  in  response  to  this 
notice  will  be  available  for  public 
inspection  in  the  FSIS  Docket  Room 
between  8:30  a.m.  and  4:30  p.m., 
Monday  through  Friday. 

FOR  FURTHER  INFORMATION  CONTACT: 

Syed  Amjad  Ali,  International  Issues 
Analyst,  U.  S.  Codex  Office,  FSIS,  Room 
4861,  South  Agriculture  Building.  1400 
Independence  Avenue  SW., 
Washington,  DC  20250-3700,  telephone 
(202) 205-7760;  Fax (202) 720-3157. 
Persons  requiring  a  sign  language 
interpreter  or  other  special 
accommodations  should  notify  Dr. 
Gregory  Diachenko,  Director,  Division  of 
Product  Manufacture  and  Use,  FDA,  at 
telephone  (301)  436-2387;  Fax  (301) 
436-2634. 

SUPPLEMENTARY  INFORMATION: 

Background 

The  Codex  Alimentarius  Commission 
(Codex)  was  established  in  1962  by  two 
United  Nations  organizations,  the  Food 
and  Agriculture  Organization  and  the 
World  Health  Organization.  Codex  is  the 
major  international  organization  for 
encouraging  fair  international  trade  in 
food  and  for  protecting  the  health  and 
economic  interests  of  consumers. 
Through  adoption  of  food  standards, 
codes  of  practice  and  other  guidelines 
developed  by  its  conunittees,  and  by 
promoting  their  adoption  and 
implementation  by  governments.  Codex 
seeks  to  ensure  that  the  world's  food 
supply  is  sound,  wholesome,  free  from 
adulteration,  and  correctly  labeled.  The 
Codex  Committee  on  Methods  of 
Analysis  and  Sampling  (CCMAS) 
performs  multiple  functions;  defines 
criteria  appropriate  for  Codex  Methods 
of  Analysis  and  Sampling;  specifies 
reference  methods  of  analysis  and 
sampling;  endorses  methods  of  analysis 
and  sampling  proposed  by  Codex 
Committees;  elaborates  sampling  plans; 
and  considers  specific  sampling  and 
analysis  problems.  The  Government  of 
Hungary  hosts  this  committee  and  will 
chair  the  Committee  meeting. 

Issues  To  Be  Discussed  at  the  Public 
Meeting 

The  following  specific  issues  will  be 
discussed  during  the  public  meeting: 

1 .  Matters  referred  by  the  Codex 
Alimentarius  Commission  and  other 
Codex  Committees. 
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2.  Amendment  to  the  Procedural 
Manual  of  the  Codex  Alimentarius 
Commission  Relevant  to  the  Criteria 
Approach:  Proposed  Guidelines  and 
Working  Instructions  to  Aid  the 
Implementation  of  the  Criteria 
Approach  to  the  Selection  of  Methods  of 
Analysis  for  Codex  purposes,  and 
Proposed  Draft  Guidelines  for 
Evaluating  Acceptable  Methods  of 
Analysis  for  Governments. 

3.  Consideration  of  International 
Union  of  Pure  and  Applied  Chemistry 
Guidelines  for  the  Use  of  Recovery 
Information  in  Analytical  Measurements 
(for  adoption  by  reference). 

4.  Endorsement  of  Methods  of 
Analysis  and  Sampling,  including 
General  Methods  Provisions  in  Codex 
Standards. 

5.  Proposed  Draft  General  Guidelines 
on  Sampling. 

6.  Validation  of  methods;  Single 
Laboratory  Validation,  and  Use  of 
Proficiency  Testing  Schemes. 

Additional  Public  Notification 

Public  awareness  of  all  segments  of 
rulemaking  and  policy  development  is 
important.  Consequently,  in  an  effort  to 
better  ensure  that  minorities,  women, 
and  persons  with  disabilities  are  aware 
of  this  notice,  FSIS  will  announce  it  and 
make  copies  of  this  Federal  Register 
publication  available  through  the  FSIS 
Constituent  Update.  FSIS  provides  a 
weekly  Constituent  Update,  which  is 
communicated  via  Listserv.  a  free  e-mail 
subscription  service.  In  addition,  the 
update  is  available  on-line  through  the 
FSIS  Web  page  located  at  http:// 
www.fsis.usdQ.gov.  The  update  is  used 
to  provide  information  regarding  FSIS 
policies,  procedures,  regulations. 
Federal  Register  notices.  FSIS  public 
meetings,  recalls,  and  any  other  types  of 
information  that  could  affect  or  would 
be  of  interest  to  our  constituents/ 
stakeholders.  The  constituent  Listserv 
consists  of  industry,  trade,  and  farm 
groups,  consumer  interest  groups,  allied 
health  professionals,  scientific 
professionals,  and  other  individuals  that 
have  requested  to  be  included.  Through 
the  Listserv  and  web  page,  FSIS  is  able 
to  provide  information  to  a  much 
broader,  more  diverse  audience. 

For  more  information  contact  the 
Congressional  and  Public  Affairs  Office, 
at  (202)  720-9113.  To  be  added  to  the 
free  e-mail  subscription  service 
(Listserv)  go  to  the  "Constituent 
Update"  page  on  the  FSIS  Web  site  at 
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http://wwi%:fsisMsda.gov/oa/update/ 
update.htm.  Click  on  the  "Subscribe  to 
the  Constituent  Update  Listserv"  link, 
then  fill  out  and  submit  the  form. 

Done  al  Washington.  DC  nn  S.iptemb.^r  11. 
2002. 

F.  Edward  Scarbrough. 
( 'S.  Manager  for  CodfX  Alinu-ntarius. 
IFR  Uo( .  02-2:1601  Filed  »-16-02;  «;4.S  ami 
BILUNG  CODE  3*^0-Ot^-P 


DEPARTMENT  OF  COMMERCE 

Foreign-Trade  Zones  Board 
[Docket  35-2002] 

Foreign-Trade  Zone  61— San  Juan,  PR, 
Expansion  of  Facilities  and 
Manufacturing  Authorlty-Subzone  61 H, 
Baxter  Healthcare  Corporation  Plant 
(Pharmaceuticals),  Guayama,  PR 

An  application  has  been  submitted  to 
the  Foreign-Trade  Zones  Board  (the 
Board)  bv  Baxter  Healthcare  Corporation 
of  Puerto  Rico  (Baxter),  requesting  to 
add  capacity  and  to  expand  the  scope  of 
manufacturing  authority  under  zone 
procedures  within  Subzone  6 IH.  at  the 
Baxter  plant  in  Guayama,  Puerto  Rico.  It 
was  formally  filed  on  September  10, 

2002. 

Subzone  6lH  was  approved  by  the 
Board  in  1997  at  a  single  site  located  at 
Route  3,  km.  142.5,  Guayama.  Puerto 
Rico,  with  authority  granted  for  the 
manufacture  of  pharmaceuticals 
including  inhalation  anesthetics  (Board 
Order  875.  62  FR  10521.  3/7/97). 
Subzone  6lH  (200  employees) 
currently  consists  of  23  buildings 
totaling  176,000  square  feet  on  38  acres. 
Baxter  is  now  proposing  to  add  9 
buildingsof33.716sq.  ft.  and  1.15 
acres.  The  proposed  Subzone  61 H 
would  then  consist  of  32  buildings  nf 
209.716  sq.  ft.  on  39.15  acres. 

The  application  also  requests  to 
expand  the  scope  of  authority  for 
manufacturing  activity  conducted  under 
FTZ  procedures  to  include  additional 
general  categories  of  inputs  that  have 
recently  been  approved  by  the  Board  for 
other  pharmaceutical  plants.  They 
include  chemically  pure  sugars,  empty 
capsules  for  pharmaceutical  u.se,  protein 
concentrates,  natural  magnesium 
phosphates  and  carbonates,  gypsum. 
anhydrite  and  plasters,  petroleum  jelly. 
paraffin  and  waxes,  sulfuric  acid,  other 
inorganic  acids  or  compounds  of 
nonmetals.  ammonia,  zinc  oxide, 
titanium  oxides,  fluorides,  chlorates, 
sulfates,  salts  of  oxometallic  acids, 
radioactive  chemical  elements,  colloidal 
precious  metals,  compounds  of  rare 
earth  metals,  acyclic  hydrocarbons, 


derivatives  of  phenols  or  peroxides, 
acetals  and  hemiacetals.  phosphoric 
esters  and  their  salts,  diazo-compounds, 
glands  for  therapeutic  uses,  wadding, 
gauze  and  bandages,  pharmaceutical 
glaze,  hair  preparations,  lubricating 
preparations,  albumins,  prepared  glues 
and  adhesives,  catalytic  preparations, 
diagnostic  or  laboratory  reagents, 
prepared  binders,  acrylic  and  ethylene 
polymers,  self-adhesive  plates  and 
sheets,  other  articles  of  vulcanized 
rubber,  plastic  cases,  cartons,  boxes, 
printed  books,  brochures  and  similar 
printed  matter,  carboys,  bottles,  and 
flasks,  stoppers,  caps,  and  lids, 
aluminum  foil,  tin  plates  and  sheets, 
taps,  cocks  and  valves,  and  medical 
instruments  and  appliances.  Materials 
sourced  from  abroad  represent  some  50- 
70  percent  of  the  total  value  of  materials 
used  in  production. 

Zone  procedures  would  exempt 
Baxter  from  Customs  duty  payments  on 
foreign  materials  used  in  production  for 
(!xport.  Some  30  percent  of  the  plant's 
shipments  are  exported.  On  domestic 
shipments,  the  company  would  be  able 
to  defer  Customs  duty  payments  on 
foreign  materials,  and  to  choose  the 
duty  rate  that  applies  to  finished 
products  (duty  free-9.2%)  instead  of  the 
rates  otherwise  applicable  to  the  foreign 
input  materials  (duty  free-20%)(noted 
above).  The  application  indicates  that 
the  savings  from  zone  procedures  would 
help  improve  Baxter's  international 
competitiveness. 

In  accordance  with  the  Board's 
regulations,  a  member  of  the  FTZ  staff 
has  been  designated  examiner  to 
investigate  the  application  and  report  to 
the  Board. 

Public  comment  is  invited  from 
interested  parties.  Submissions  (original 
and  3  copies)  shall  be  addressed  to  the 
Board's  Executive  Secretary  at  one  of 
the  following  addresses: 

1 .  Submissions  Via  Express/Package 
Delivery  Services:  Foreign-Trade-Zones 
Board.  U.S.  Department  of  Commerce. 
Franklin  Court  Building— Suite  4100W, 
1099  14th  St.  NW..  Washington,  DC 
20005:  or 

2.  Submissions  Via  the  U.S.  Postal 
Service:  Foreign-Trade-Zones  Board, 
U.S.  Department  of  Commerce,  FCB— 
Suite  4100W,  1401  Constitution  Ave. 
NW.  Washington.  DC  20230. 
The  c:losing  period  for  their  receipt  is 
November  18,  2002.  Rebuttal  comments 
in  response  to  material  submitted 
during  the  foregoing  period  may  be 
submitted  during  the  subsequent  15-day 
period  (to  December  2.  2002). 

A  copy  of  the  application  and 
accompanying  exhibits  will  be  available 
for  public  inspection  at  the  Office  of  the 


Foreign-Trade  Zones  Board's  Executive 
Secretary  at  address  Number  1  listed 
above,  and  at  the  U.S.  Department  of 
Commerce  Export  Assistance  Center. 
525  F.D.  Roosevelt  Ave.,  Suite  905.  San 
Juan,  PR  00918. 

Dated:  September  10,  2002. 
Pierre  V.  Duy. 
Acting  Executive  Secretary. 
IFR  Doc.  02-23608  Filed  ^16-02:  8:4.=i  ami 
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DEPARTMENT  OF  COMMERCE 

Bureau  of  Industry  and  Security 

Action  Affecting  Export  Privileges; 
P&M  Trading.  Inc. 

In  the  Matter  of:  P&M  Trading.  Inc:..  93 
Coyote  Place,  PO  Box  1.313.  San  Ramon. 
Caiifornia  9458,1. 

Order  Denying  Export  Privileges 

On  October  20.  2000.  a  U.S.  District 
Court  in  the  District  of  Maryland 
convicted  P&M  Trading.  Inc.  of  violating 
the  International  Emergency  Economic 
Powers  Act  (50  U.S.C.  1701-1706  (1994 
&  Supp.  V  1999))  (lEEPA).  Specifically, 
the  Court  found  that  P&M  Trading.  Inc. 
willfully,  knowingly  and  unlawfully 
violated  the  embargo  against  Iran  by 
attempting  to  export  and  causing  the 
exportation  of  a  Shimadzu  GC-14A 
Transformer  Oil  Gas  Analysis  System 
from  the  United  States  to  Iran  via  the 
United  Arab  Emirates. 

Section  1 1  (h)  of  the  Export 
Administration  Act  of  1979,  as  amended 
(currently  codified  at  50  U.S.C.  app. 
2401-2420  (1994  &  Supp.  V  1999))  (the 
Act) '  provides  that,  at  the  discretion  of 
the  Secretary  of  Commerce,^  no  person 
convicted  of  violating  any  of  a  number 
of  federal  criminal  statutes  including 
the  lEEPA  shall  be  eligible  to  apply  for 
or  use  any  export  license  issued 
pursuant  to,  or  provided  by,  the  Act  or 
the  Export  Administration  Regulations 


>  I  ri)iii  August  21.  19«4  through  Novntnb<!r  12. 

2000,  the  Act  WHS  in  lapse.  During  that  period,  the 
President,  throiish  Kxeciitive  Order  12'!24.  which 
had  been  extendi-d  by  successive  Hresideiitial 
Notii  es.  the  last  i)f  which  was  .August  :t.  2000  (:i 
CKR  21)00  Ciimp.  3*17  (2001)),  continued  the 
Regulations  in  effect  under  the  International 
Kmergencv  Economic  I'owers  Act  (50  l'..S.(:.  1701- 
l'70fi  (1M4  &  Supp.  V  1999))  (lEEPA).  On  November 
l,t.  2(KH).  the  Act  was  reauthorized  and  it  remauied 
in  effect  through  August  20,  2001.  Since  August  21. 

2001.  the  Act  has  Ixjen  in  lapse  and  the  President, 
t^hrough  Executive  Or.ler  i:t222  of  August  17,  2001 
(Bfi  ER  44025  (A\igu.st  22.  2001)).  has  continued  the 
Regulations  in  e.ffecl  under  lEEPA. 

■  Pursuant  to  appropriate  delegations  of  aufhoritv 
that  an-  reflected  in  the  Regulations,  the  Director. 
Offiie  of  Exporter  .Services,  in  consullatiim  with  the 
nirec:tor,  Offic:e  of  Export  Enfort:ement.  exercises 
the  authoritv  granted  to  the  .Snrrelary  by  section 
11(h)  of  the  Act. 
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(currently  codified  at  15  CFR  parts  730- 
774  (2002))  (the  Regulations),  for  a 
period  of  up  to  10  years  from  the  date 
of  the  conviction.  In  addition,  any 
license  issued  pursuant  to  the  Act  in 
which  such  a  person  had  any  interest  at 
the  time  of  conviction  may  be  revoked. 

Pursuant  to  sections  766.25  and 
750.8(a)  of  the  Regulations,  upon 
notification  that  a  person  has  been 
convicted  of  violating  the  lEEPA,  the 
Director,  Office  of  Exporter  Services,  in 
consultation  with  the  Director,  Office  of 
Export  Enforcement,  shall  determine 
whether  to  deny  that  person's  export 
privileges  for  a  period  of  up  to  10  years 
from  the  date  of  conviction  and  shall 
also  determine  whether  to  revoke  any 
license  previously  issued  to  such  a 
person. 

Having  received  notice  of  P&M 
Trading,  Inc.'s  conviction  for  violating 
the  lEEPA,  and  after  providing  notice 
and  an  opportunity  for  P&M  Trading, 
Inc.  to  make  a  written  submission  to  the 
Bureau  of  Industry  and  Seciuity  before 
issuing  an  Order  denying  its  export 
privileges,  as  provided  in  section  766.25 
of  the  Regulations,  and  following 
consultations  with  the  Director,  Office 
of  Export  Enforcement,  I  have  decided 
to  deny  P&M  Trading,  Inc.'s  export 
privileges  for  a  period  of  10  years  from 
the  date  of  its  conviction.  The  10-year 
period  ends  on  October  20.  2010. 1  have 
also  decided  to  revoke  all  licenses 
issued  piu^uant  to  the  Act  in  which 
P&M  Trading,  Inc.  had  an  interest  at  the 
time  of  its  conviction. 
Accordingly,  it  is  hereby  ordered: 
I.  Until  October  20,  2010,  P&M 
Trading,  Inc.,  93  Coyote  Place,  P.O.  Box 
1313,  San  Ramon,  Cafifomia  94583, 
("the  denied  person")  and,  when  acting 
in  behalf  of  it,  all  of  its  successors  or 
assigns,  officers,  representatives,  agent 
and  employees,  may  not,  directly  or 
indirectly,  participate  in  any  way  in  any 
transaction  involving  any  commodity, 
software  or  technology  (hereinafter 
collectively  referred  to  as  "item") 
exported  or  to  be  exported  from  the 
United  States,  that  is  subject  to  the 
Regulations,  or  in  any  other  activity 
subject  to  the  Regulations,  including, 
but  not  limited  to: 

A.  Applying  for,  obtaining,  or  using 
any  license.  License  Exception,  or 
export  control  document; 

B.  Carrying  on  negotiations 
concerning,  or  ordering,  buying, 
receiving,  using,  selling,  delivering, 
storing,  disposing  of,  forwarding, 
transporting,  financing,  or  otherwise 
servicing  in  any  way,  any  transaction 
involving  any  item  exported  or  to  be 
exported  from  the  United  States  that  is 
subject  to  the  Regulations,  or  in  any 


other  activity  subject  to  the  Regulations; 
or 

C.  Benefitting  in  any  way  from  any 
transaction  involving  any  item  exported 
or  to  be  exported  from  the  United  States 
that  is  subject  to  the  Regulations,  or  in 
any  other  activity  subject  to  the 
Regulations. 

II.  No  person  may,  directly  or 
indirectly,  do  any  of  the  following: 

A.  Export  or  reexport  to  or  on  behalf 
of  the  denied  person  any  item  subject  to 
the  Regulations; 

B.  Take  any  action  that  facilitates  the 
acquisition  or  attempted  acquisition  by 
the  denied  person  of  the  ownership, 
possession,  or  control  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States,  including  financing  or  other 
support  activities  related  to  a 
transaction  whereby  the  denied  person 
acquires  or  attempts  to  acquire  such 
ownership,  possession  or  control; 

C.  Take  any  action  to  acquire  from  or 
to  facilitate  the  acquisition  or  attempted 
acquisition  from  the  denied  person  of 
any  item  subject  to  the  Regulations  that 
has  been  exported  from  the  United 
States; 

D.  Obtain  from  the  denied  person  in 
the  United  States  any  item  subject  to  the 
Regulations  with  knowledge  or  reason 
to  know  that  the  item  will  be,  or  is 
intended  to  be,  exported  from  the 
United  States;  or 

E.  Engage  in  any  transaction  to  service 
any  item  subject  to  the  Regulations  that 
has  been  or  will  be  exported  from  the 
United  States  and  which  is  owned, 
possessed  or  controlled  by  the  denied 
person,  or  service  any  item,  of  whatever 
origin,  that  is  owned,  possessed  or 
controlled  by  the  denied  person  if  such 
service  involves  the  use  of  any  item 
subject  to  the  Regulations  that  has  been 
or  will  be  exported  from  the  United 
States.  For  purposes  of  this  paragraph, 
servicing  means  installation, 
maintenance,  repair,  modification  or 
testing. 

III.  After  notice  and  opportunity  for 
comment  as  provided  in  section  766.23 
of  the  Regulations,  any  person,  firm, 
corporation,  or  business  organization 
related  to  P&M  Trading,  Inc.  by 
affiliation,  ownership,  control,  or 
position  of  responsibility  in  the  conduct 
of  trade  or  related  services  may  also  be 
subject  to  the  provisions  of  this  Order. 

IV.  This  Order  does  not  prohibit  any 
export,  reexport,  or  other  transaction 
subject  to  the  Regulations  where  the 
only  items  involved  that  are  subject  to 
the  Regulations  are  the  foreign- 
produced  direct  product  of  U.S.-origin 
technology. 


V.  This  Order  is  effective  immediately 
and  shall  remain  in  effect  until  October 
20,  2010. 

VI.  In  accordance  with  Part  756  of  the 
Regulations,  P&M  Trading,  Inc.  may  file 
an  appeal  from  this  Order  with  the 
Under  Secretary  for  Industry  and 
Security.  The  appeal  must  be  filed 
within  45  days  from  the  date  of  this 
Order  and  must  comply  with  the 
provisions  of  part  756  of  the 
Regulations. 

VII.  A  copy  of  this  Order  shall  be 
delivered  to  P&M  Trading,  Inc.  This 
Order  shall  be  published  in  the  Federal 
Register. 

Dated:  September  9.  2002. 
Eileen  M.  Albanese, 

Director.  Office  of  Exporter  Services. 

(FR  Doc:  02-2.1.';48  Filed  9-16-02:  8:4.5  am) 
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DEPARTMENT  OF  COMMERCE 
International  Trade  Administration 

(A-533-808] 

Stainless  Steel  Wire  Rod  from  India: 
Extension  of  Time  Limit  of  Preiiminary 
Results  of  Antidumping  Duty 
Administrative  Review 

AGENCY:  Import  Administration. 

International  Trade  Administration, 

Department  of  Commerce. 

ACTION:  Notice  of  extension  of  time  limit 

of  the  preliminary  results  of 

antidumping  duty  administrative 

review. 


summary:  The  Department  of  Commerce 
("the  Department")  is  extending  the 
time  limits  of  the  preliminary  results  of 
the  antidumping  duty  administrative 
review  of  stainless  steel  wire  rod 
("SSWR")  from  India.  This  review 
covers  the  period  December  1 ,  2000 
through  November  30,  2001. 
EFFECTIVE  DATE:  September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
Stephen  Bailey,  AD/CVD  Enforcement 
Group  III,  Office  9,  Import 
Administration.  International  Trade 
Administration.  U.S.  Department  of 
Commerce,  14th  Street  and  Constitution 
Avenue.  NW.,  Washington,  DC  20230; 
telephone:  (202)  482-1102. 
SUPPLEMENTARY  INFORMATION: 

Applicable  Statute  and  Regulations 

Unless  otherwise  indicated,  all 
citations  to  the  Tariff  Act  of  1930,  as 
amended  ("Act"),  are  references  to  the 
provisions  effective  January  1 ,  1995,  the 
effective  date  of  the  amendments  made 
to  the  Act  by  the  Uruguay  Round 
Agreements  Act.  In  addition,  unless 
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otherwise  indicated,  all  citations  to  the 
Department's  regulations  are  to  the 
regulations  codified  at  13  CER  part  351 
(2001). 

Background 

On  January  29.  2002.  we  published  a 
notice  of  initiation  of  a  review  of  .SSWR 
from  India  covering  the  period 
December  1 .  2000  through  November 
30.  2001.  See  Initiation  of  Antidumping 
and  Countervailing  Dutv  Administrative 
Reviews.  January  22.  2002  (67  FR  42:JH). 
On  July  9.  2002.  we  published  a  notice 
of  extension  of  the  preliminary  results 
of  administrative  review  from 
September  2.  2002,  to  November  1. 
2002.  See  Stainless  Steel  Wire  Rod  from 
India:  Extension  of  Time  Limit  of 
Preliminurv  Results  of  Antidumping 
Dutv  Administrative  Review.  July  9. 
2002  (67  FR  45481)  C Preliminary 
Extension  Notice'l. 

Extension  of  Time  Limit  of  Preliminary 
Results 

.Section  751(a)(3)(A)  of  the  Act  states 
that  if  it  is  not  practicable  to  complete 
the  review  within  the  time  specified,  thr 
administering  authority  may  extend  the 
245-day  period  to  issue  its  preliminary 
results  by  120  days.  Because  the 
Department  has  already  extended  th»;se 
preliminary  results  only  60  days,  we  are 
allowed  to'further  extend  the 
preliminary  results  an  additional  60 
days.  Completion  of  the  preliminary 
results  of  this  review  within  the  305- 
day  period  is  not  practicable  for  the 
following  reasons.  whi(  h  were  also 
cited  in  the  Preliminary  Extension 
Notice: 

•  The  review  involves  four 
companies,  a  large  number  of 
transactions  and  complex  adjustments. 

•  All  companies  include  sales  and 
cost  investigations  which  require  the 
Department  to  gather  and  analyze  a 
significant  amount  of  information 
pertaining  to  each  company's  sales 
practices,  manufacturing  t;osts  and 
corporate  relationships. 

Additionally,  respon.sos  from  three  oi 
the  four  companies  required  the 
Department  to  issue  multiple 
supplemental  questionnaires  which 
further  delayed  the  planned  verification 
schedules. 

Therefore  in  accordance  with  section 
751(a)(3)(A)  of  the  Act,  we  are  «!xtending 
the  time  period  for  issuing  the 
preliminary'  results  of  review  by  30  days 
until  December  1.  2002.  The  final 
results  continue  to  be  due  120  days  after 
the  publication  of  the  preliminary 
results. 


Uated:  StiplHmbi-r  11.  2002. 
Richard  O.  VVeible. 

A(tiit}i  Ih-puly  Assistant  Sucmtary  for  Import 

Aiiniinistrdtion.  (Jroiip  III. 

|FK  l)..< .  02-2:Ui07  lilbd  «-l(i-02;  8:4.5  ami 
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DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

[I.D.  091002G] 

South  Atlantic  Fishery  Management 
Council;  Public  Meetings 


agency:  National  Marine  Fisheries 

Service  (NMFS).  National  Oceanic  and 

Atmospheric  Administration  (NOAA), 

Commerce. 

action:  Notice  of  public  meetings. 

summary:  The  South  Atlantic  Fishery 

Management  Council  will  hold  a 

meeting  of  its  Habitat  and 

Environmental  Protection  Advisory 

Panel  (AP)  and  a  joint  meeting  of  the 

Habitat  and  Environmental  Protection 

AP  and  Cloral  Advisory  Panel  in 

C;harleston.  SC. 

dates:  The  meetings  will  be  held 

October  1-3.  2002.  See  SUPPLEMENTARY 

INFORMATION  for  specific  dates  and 

times. 

ADDRESSES:  These  meetings  will  be  held 

at  the  Town  and  Country  Inn.  2008 

Savannah  Highway.  Charleston.  SC 

29407;  telephone:  843-571-1000  or  1- 

800-334-6660. 

FOR  FURTHER  INFORMATION  CONTACT:  Kim 

Iverson,  Public  Information  Officer; 

telephone:  (843)  571-4366;  fax:  (843) 

769-4520:  e-mail: 

kim.iverson@noaa.gov. 

SUPPLEMENTARY  INFORMATION:  The 

Habitat  and  Environmental  Protection 
AP  will  meet  October  1,  2002  from  1 
p.m.  until  5:30  p.m.  and  October  2, 
2002.  from  8:30  a.m.  until  12  noon.  The 
Habitat  and  Environmental  Protection 
AP  and  Coral  Advisory  Panel  will  meet 
jointly  October  2.  2002.  from  1:30  p.m. 
until  5:30  p.m.  and  October  3.  2002 
from  8:30  a.m.  until  3  p.m. 

Habitat  and  Environmental  Protection 
AP  Meeting— Tha  AP  wilfbe  briefed  on 
and  discuss  the  Final  Essential  Fish 
Habitat  (EFH)  Rule  which  was 
published  on  January  17.  2002  replacing 
the  interim  Final  Rule  of  December  19. 
1997  on  which  the  original  EFH  and 
KFH-Habitat  Area  of  Particular  Concern 
(EFH-HAPC)  designations  were  made. 
The  Councils  have,  pursuant  to  the 
Final  EFH  Rule,  been  directed  to  update 
EFH  and  EFH-HAPC  information  and 
designations;  in  addition,  pursuant  to 


revisions  to  NOAA  General  Counsel 
interpretation  of  the  National 
Environmental  Policy  Act  (NEPA)  the 
Councils  will  be  required  to  update  all 
Environmental  Impact  Statements  (EIS) 
for  all  Federal  Fishery  Management 
Plans  under  their  jurisdiction. 

Information  compiled  during  this 
process  will  further  facilitate  meeting 
both  the  EFH  and  the  NEPA  mandate. 
The  AP  will  discuss  a  Council 
workshop  process  that  integrates  two 
directives  in  the  Final  Rule  for  Essential 
Fish  Habitat:  (1)  the  review  and  update 
of  EFH  information,  and  (2)  the 
consideration  of  ecosystem-based 
management  through  development  of  a 
Fishery  Ecosystem  Plan  (EEP)  for  the 
South  Atlantic  Region, 

In  addition,  the  Habitat  and 
Environmental  Protection  AP  will 
review  and  make  recommendations  and 
draft  revisions  to  Council  habitat  policy 
statements  on  Oil  and  Gas  Exploration, 
Development  and  Transportation,  and 
Dredging  and  Dredge  Disposal.  The  AP 
will  also  initiate  the  development  of 
policy  statement  on  in-stream  flow. 

loint  Habitat  AP  and  Coral  AP 
Mee/ing— The  Coral  AP  will  provide 
additional  input  on  draft  revisions  to 
policy  statements.  During  the  joint 
meeting,  the  panels  will  discuss  and 
develop  recommendations  on  additional 
Coral  HAPCs.  hear  a  presentation  on 
deepwater  habitats  off  of  North  Carolina 
and  receive  a  briefing  on  nearshore 
mapping  efforts.  The  Panels  will  also 
discuss  preliminary  characterization  of 
habitat  associated  with  Marine 
Protected  Areas  (MPAs)  proposed  for 
public  hearing. 

Although  non-emergency  issues  not 
contained  in  this  agenda  may  come 
before  this  group  for  discussion,  those 
issues  may  not  be  the  subject  of  formal 
action  during  this  meeting.  Action  will 
be  restricted  to  those  issues  specifically 
identified  in  this  notice  and  any  issues 
arising  after  publication  of  this  notice 
that  require  emergency  action  under 
section  305(c)  of  the  Magnuson-Stevens 
Fishery  Conservation  and  Management 
Act.  provided  the  public  has  been 
notified  of  the  Council's  intent  to  take 
final  action  to  address  the  emergency. 


Special  Accommodations 

These  meetings  are  physically 
accessible  to  people  with  disabilities. 
Requests  for  sign  language 
interpretation  or  other  auxiliary  aids 
should  be  directed  to  the  Council  office 
(see  ADDRESSES)  by  September  27,  2002. 
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Dated:  September  12,  2002. 
Richard  W.  Surdi, 

Acting  Director,  Office  of  Sustainable 
Fisheries,  National  Marine  Fisheries  Service. 
|FR  Doc.  02-23622  Filed  9-16-02;  8:45  amj 
BILLINQ  CODE  3S10-22-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENtS 

Adjustment  of  Import  UmHs  for  Certain 
Cotton  and  Man-Made  Fiber  Textile 
Products  Produced  or  Manufactured  in 
Bangladesh 

September  10,  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  Uie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3.  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift,  and  carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  59409,  published  on 
November  28,  2001. 

lames  C.  Leonard  lU, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implemeutation  of  Textile 
Ajjreements 

September  10.  2002. 

(iommissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 


Dear  Ckimmissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  21 ,  2001 .  by  the 
Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements.  That  dire<;tive 
concerns  imports  of  certain  cotton  and  man- 
made  fiber  textile  products,  produced  or 
manufactured  in  Bangladesh  and  exported 
during  the  twelve-month  period  whic:h  began 
on  January  1.  2002  and  extends  through 
December  31.  2002. 

Effective  on  September  17.  2002,  you  are 
directed  to  adjust  the  limits  for  the  following 
categories,  as  provided  for  under  the  Uruguay 
Round  Agreement  on  Textiles  and  Clothing: 


Category 

Adjusted  twelve-montti 
limit ' 

335 

352/652 

635 

638/63S 

641  

369.796  dozen 
16,711,371  dozen. 
621,230  dozen. 
2.101.786  dozen 
830.200  dozen 

^The  limits  have  not  t)een  adjusted  to  ac- 
count for  any  imports  exported  after  Decemt)er 
31.2001. 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely. 
James  C.  Leonard  III. 
Chairman,  Committee  for  the 
Implementation  of  Textile  Agreements. 
[PR  Doc.02-23524  Filed  9-16-02;  8:45  amJ 
BtUMQ  CODE  3S10-OA-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  tfie 
Federative  Republic  of  Brazil 

September  10,  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 


EFFECTIVE  DATE:  September  17.  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger.  International  Trade  Specialist. 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce.  (202)  482- 
4212.  For  information  on  the  quota 
status  of  this  limit,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
www.  otexa .  ita.doc.gov. 


SUPPLEMENTARY  INFORMATION: 

Authority:  .Snction  204  of  the  Agri(.ullurhl 
Act  of  1956.  as  amendt-d  (7  I'.S.C.  1«.')4): 
Executive  Order  11651  of  March  .1,  1972.  as 
amended. 

The  current  limit  for  Category  361  is 
being  increased  for  carryover  and  swing. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18.  2001).  Also 
see  66  FR  57426,  published  on 
November  15,  2001. 

James  C,  Leonard  m. 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  10,  2002. 
Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  you  on  November  9,  2001,  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool  and 
man-made  fiber  textile  products,  produced  or 
manufactured  in  Brazil  and  exported  during 
the  twelve-month  period  which  began  on 
January  1.  2002  and  extends  through 
December  ,31,  2002. 

Effective  on  September  17,  2002,  you  are 
directed  to  increase  the  current  limit  for 
Category  361  to  2.110.753  numbers  '.  a.s 
provided  for  under  the  Uruguay  Round 
Agreement  on  Textiles  and  Clothing 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  tails  within  the  foreign  affairs 
exception  nf  the  rulemaking  provisions  of  5 
U.S.C.  5.53(a)(l]. 

Sincerely. 
James  (;.  Leonard  III, 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
|KR  Doc.  02-23.'i2.5  Filed  9-16-02;  8:4.5  a.m. 
BILUNG  COOE  SS1(M)R-S 
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COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Fil}er 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in  the 
People's  Republic  of  China 

September  10.  2002. 

AGENCY:  Committee  for  the 

Implementation  of  Textile  Agreements 

(CITA). 

ACTION:  Issuing  a  directive  to  the 

Commissioner  of  Customs  adjusting 

limits. 

EFFECTIVE  DATE:  September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Roy 
Unger,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  the  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Autliority:  Section  204  of  the  Agricultural 
Act  of  1956.  as  amended  (7  U.S.C.  1854), 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  current  limits  for  certain 
categories  are  being  increased  for 
carryforward. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  67229,  pubUshed  on 
December  28.  2001. 

James  C.  Leonard  III. 

Chairman.  Committee  for  tht;  Implvmnntation 
of  Textile  Agreements. 

Comnnittee  for  the  Implementation  of  Textile 
Agreements 

September  10.  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washinfitan.  DC 
20229. 
Dear  Commifsioner:  This  (liret:tive 
amends,  but  does  not  i;anc:el.  the  directivt; 
i.ssued  to  you  on  December  20.  2001,  by  Ihe 
Chairman.  Committee  for  the  Implemenlrition 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products. 


produced  or  manufactured  in  China  and 
exported  during  the  twelve-month  period 
which  began  on  [anuary  1,  2002  and  extends 
through  December  .11,  2002. 

Effective  on  September  17,  2002,  you  are 
directed  to  increase  the  limits  for  the 
following  categories,  as  provided  for  under 
the  Uruguay  Round  Agreement  on  Textiles 
and  Clothing: 


Category 

Twelve-month  limit ' 

Sublevels  in 

Group  1 

200  ....I 

869,294  kilograms. 

226 

12,920,215  square 
meters. 

331pt  2    .... 

2,308,170  dozen  pairs. 

335 

422,319  dozen. 

338/339 

2,510,048  dozen  of 
which  not  more  ttian 
1,891 ,544  dozen 
shall  be  in  Cat- 
egories 338-S/339- 

863,004  dozen  of 

340 

which  not  more  ttian 

426,897  dozen  shall 

be  in  Category  340- 
Z*. 
757,382  dozen  of 

341 

which  not  more  than 

443,883  dozen  shall 

be  in  Category  341- 

Y5. 

293,864  dozen. 

342 

347/348  .... 

2,480,353  dozen. 

352 

1,790,010  dozen. 

360 

9,249,493  numbers  of 
which  not  more  ttian 
6,318,105  numbers 
shall  be  in  Category 
360-P«. 

361  

5,063,228  numbers. 

362   

8,261 ,359  numbers. 

363 

24,073,285  numbers. 

613 

8,994,281  square  me- 

ters. 

614  

14,133.868  square 

meters. 

638/639  ... 

2,645,086  dozen. 

642 

397,743  dozen. 

644 

3,907,987  numbers. 

648 

1 ,252,593  dozen. 

Group  III 

201,  220,  224-V^ 

51,588,066  square 

224-08 

225,  227, 

meters  equivalent. 

369-09 

400,  414, 

469pt.  '0 

,603, 

604-0^ 

,618- 

620  and  624-629. 

as  a  group. 

Sublevels 

III 
224-V  .... 

n  Group 

4,281,071  square  me- 

ters. 

3  Category  338-S:  all  HTS  numbers  except 
6109.10.0012,  6109.10.0014,  6109.10.0018 
and  6109.10.0023;  Category  339-S:  all  HTS 
numbers  except  6109.10.0040,  6109.10.0045, 
6109.10.0060  and  6109.10.0065. 

"Category  340-Z:  only  HTS  numbers 
6205.20.2015,  6205.20.2020,  6205.20.2050 
and  6205.20.2060. 

s  Category  341-Y:  only  HTS  numbers 
6204.22.3060,  6206.30.3010,  6206.30.3030 
and  621 1.42.0054. 

8  Category  360-P:  only  HTS  numbers 
6302.21.3010,  6302.21.5010,  6302.21.7010, 
6302.21.9010,  6302.31.3010,  6302.31.5010. 
6302.31.7010  and  6302.31.9010. 

^Category  224-V:  only  HTS  numbers 
5801.21.0000,  5801.23.0000,  5801.24.0000. 
5801.25.0010.  5801.25.0020,  5801.26.0010, 
5801.26.0020.  5801.31.0000.  5801.33.0000, 
5801.34.0000,  5801.35.0010,  5801.35.0020, 
5801.36.0010  and  5801.36.0020. 

8  Category  224-0:  all  HTS  numbers  except 
5801.21.0000.  5801.23.0000.  5801.24.0000. 
5801.25.0020.  5801.26.0010, 
5801.31.0000.  5801.33.0000. 
5801.35.0010.  5801.35.0020. 
and    5801.36.0020    (Category 


5801.25.0010, 
5801.26.0020 
5801.34.0000 
5801.36.0010 
224-V). 

9  Category  369-0 
6307.10.2005 
4202.12.4000. 
4202.22.4020. 
4202.32.4000. 
4202.92.1500. 
5601.10.1000. 
5701.90.2020. 
5702.49.1020. 
5702.99.1010. 
5805.00.3000. 
6301.30.0010. 
6302.51.2000. 
6302.60.0010. 
6302.91.0025. 
6302.91.0060. 
6303.91.0020. 
6305.20.0000. 
6307.10.1090. 
6307.90.5010. 
6307.90.9882, 


all  HTS  numt)ers  except 


(Category 
4202.12.8020. 
4202.22.4500. 
4202.32.9530. 
4202.92.3016. 
5601.21.0090, 
5702.10.9020. 
5702.49.1080. 
5702.99.1090, 
5807.10.0510. 
6301.30.0020. 
6302.51.3000. 
6302.60.0030. 
6302.91.0045. 
6303.11.0000. 
6304.91.0020, 
6306.11.0000. 
6307.90.3010, 
6307.90.8910. 


369-S); 
4202.12.8060. 
4202.22.8030. 
4202.92.0505, 
4202.92.6091. 
5701.90.1020. 
5702.39.2010. 
5702.59.1000. 
5705.00.2020, 
5807.90.0510, 
6302.51.1000. 
6302.51.4000. 
6302.91.0005. 
6302.91.0050. 
6303.91.0010, 
6304.92.0000. 
6307.10.0020. 
6307.90.4010. 
6307.90.8945. 
9404.90.1000. 


6406.10.7700, 
9404.90.8040  and  9404.90.9505. 

10  Category  469pt.:  all  HTS  numbers  except 
5601.29.0020.  5603.94.1010.  6304.19.3040. 
6304.91.0050,  6304.99.1500,  6304.99.6010, 
6308.00.0010  and  6406.10.9020. 

11  Category  604-O:  all  HTS  numbers  except 
5509.32.0000  (Category  604-A). 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
fames  C.  Leonard  IH, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 
[FR  Doc.02-23526  Filed  9-16-02;  8:45  am) 
BILUNG  COOE  3510-OR-S 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31,  2001. 

2  Category  331  pt.:  all  HTS  numbers  except 
6116.10.1720,  6116.10.4810,  6116.10.5510. 
6116107510,  6116.92.6410,  6116.92.6420, 
6116.92  6430,  6116.92.6440,  6116.92.7450. 
6116.92.7460,  6116.92.7470,  6116.92.8800, 
61 16.92.9400  and  61 16.99.9510. 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Wool  Textile  Products 
Produced  or  Manufactured  in 
Colombia;  Correction 

September  11,  2002. 

In  the  letter  to  the  Commissioner  of 
Customs,  published  on  September  4. 
2002  (67  FR  56537),  page  56537,  column 
2,  2nd  parap^ph  under  "Department  of 
the  Treasury,  Washington,  DC  20229.," 
line  3,  change  "154,453  dozen"  to 
"154,453  numbers." 

James  C.  Leonard  III, 

Chairman.  Committee  for  the  Implementation 
of  Textile  Agreements. 

|FR  Doc.  02-23522  Filed  9-16-02;  8:45  a.m. 
BILUNG  COOE  351(M)R-S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  Import  Limits  for  Certain 
Cotton,  Wool  and  Man-Made  Hber 
Textiles  and  Textile  Products 
Produced  or  Manufactured  in 
Indonesia 

September  10,  2002. 
AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACnON:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting 
limits. 

EFFECTIVE  DATE:  September  17,  2002. 
FOR  FURTHER  INFORMATKm  CONTACT:  Ross 
Arnold,  International  Trade  Specialist, 
Office  of  Textiles  and  Apparel,  U.S. 
Department  of  Commerce,  (202)  482- 
4212.  For  information  on  the  quota 
status  of  these  limits,  refer  to  tiie  Quota 
Status  Reports  posted  on  the  bulletin 
boards  of  each  Customs  port,  call  (202) 
927-5850,  or  refer  to  the  U.S.  Customs 
website  at  http://www.customs.gov.  For 
information  on  embargoes  and  quota  re- 
openings,  refer  to  the  Office  of  Textiles 
and  Apparel  website  at  http:// 
otexa.ita .  doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Section  204  of  Ihe  Agricultural 
Act  of  1956,  as  amended  (7  U.S.C.  1854); 
Executive  Order  11651  of  March  3,  1972.  as 
amended. 

The  ciurent  limits  for  certain 
categories  are  being  adjusted  for  swing, 
special  shift,  carryforward,  and  the 
replacement  of  previous  swing  donors 
with  new  swing  donor  categories  for 
swing  done  previously. 
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A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178, 
published  on  December  18,  2001).  Also 
see  66  FR  63025,  published  on 
December  4.  2001. 

fames  C.  Leonard  III, 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

Committee  for  the  Implementation  of  Textile 
Agreements 

September  10.  2002. 
Commissioner  of  Customs. 
Department  of  the  Treasury,  Washington.  DC 
20229. 

Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
i.ssued  to  you  on  November  27,  2001.  by  Ihe 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  wool, 
man-made  fiber,  silk  blend  and  other 
vegetable  fiber  textiles  and  textile  products, 
produced  or  manufactured  in  Indonesia  and 
exported  during  the  twelve-month  period 
which  began  on  January  1,  2002  and  extends 
through  December  31,  2002. 

Effective  on  September  17,  2002.  you  are 
directed  to  adjust  the  limits  for  the  categories 
listed  below,  as  provided  for  under  the 
Uruguay  Round  Agreement  on  Textiles  and 
Clothing: 


Category 


Levels  in  Group  I 
225 

300/301  

314-02 

315-03 

317-OV617/326-05 


Twelve-month  re- 
straint limit ' 


334/335 

336/636 

338/339 

340/640 

341  

345 

351/651  

433 

447 

448 

619/620  .'.."'."..".' 

625/626/627/628/ 
629-06. 

634/635 

638/639 

641  

643 

644 


10,998,531  square 

meters. 
6,721 ,326  kilograms. 
79,444,987  square 

meters. 
39,714.554  square 

meters. 
23,145,453  square 

meters  of  which  not 

more  than  5,173.219 

square  meters  shall 

be  in  Category  326- 

O. 
367.506  dozen. 
1 ,026,535  dozen. 
2,061,940  dozen. 
2,547,681  dozen. 
1 ,594,596  dozen. 
648,078  dozen. 
757,966  dozen. 
13,003  dozen. 
21,041  dozen. 
24,427  dozen. 
14,777,713  square 

meters. 
46,236,882  square 

meters. 
466,441  dozen. 
2,317,740  dozen. 
3,664,265  dozen. 
543,816  numbers. 
694,218  numbers. 


Category 


Twelve-month  re- 
straint limit ' 


645/646 I  1.230.245  dozen 

647/648 4,856.986  dozen 


'  The  limits  have  not  been  adjusted  to  ac- 
count for  any  imports  exported  after  December 
31.  2001 

^Category  314-0:  all  HTS  numbers  except 
5209.51.6015. 

3  Category  315-0:  all  HTS  numbers  except 
5208.52.4055. 

*  Category  317-0:  all  HTS  numbers  except 
5208.59.2085 

5  Category  326-0:  all  HTS  numbers  except 
5208.59.2015,  5209.59.0015  and 
5211.59.0015. 

6  Category  625/626/627/628;  Category  629- 
O:  all  HTS  numbers  except  5408  34  9085  and 
5516.24.0085. 

The  Clommittee  for  the  Implementation  of 
Textile  Agreements  has  determined  that 
these  actions  fall  within  the  foreign  affairs 
exception  to  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 
Chairman.  Committee  for  the 
Implementation  of  Textile  Agreements. 
IFR  Doc.02-23527  Filed  9-1B-02:  8:45  am] 
BILUNG  COOE  3510-OR-.S 


COMMITTEE  FOR  THE 
IMPLEMENTATION  OF  TEXTILE 
AGREEMENTS 

Adjustment  of  an  Import  Limit  for 
Certain  Cotton  Textile  Products 
Produced  or  Manufactured  in  ttie 
Philippines 

.September  10.  2002. 

AGENCY:  Committee  for  the 
Implementation  of  Textile  Agreements 
(CITA). 

ACTION:  Issuing  a  directive  to  the 
Commissioner  of  Customs  adjusting  a 
limit. 


EFFECTIVE  DATE:  September  17.  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Naomi  Freeman.  International  Trade 
Specialist.  Office  of  Textiles  and 
Apparel.  U.S.  Department  of  Commerce. 
(202)  482-4212.  For  information  on  the 
quota  status  of  this  limit,  refer  to  the 
Quota  Status  Reports  posted  on  the 
bulletin  boards  of  each  Customs  port, 
call  (202)  927-5850.  or  refer  to  the  U.S. 
Customs  website  at  http:// 
wwrw.customs.gov.  For  information  on 
embargoes  and  quota  re-openings,  refer 
to  the  Office  of  Textiles  and  Apparel 
website  at  http://otexa.ita.doc.gov. 

SUPPLEMENTARY  INFORMATION: 

Authority:  Se<:tion  204  of  the  Agricultural 
Act  of  1950,  as  amended  (7  U.S.C.  1854): 
Executive  Order  11651  of  Manh  3,  1972.  as 
amended. 
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The  current  limit  for  Category  345  is 
being  increased  for  a  crochet 
adjustment. 

A  description  of  the  textile  and 
apparel  categories  in  terms  of  HTS 
numbers  is  available  in  the 
CORRELATION:  Textile  and  Apparel 
Categories  with  the  Harmonized  Tariff 
Schedule  of  the  United  States  (see 
Federal  Register  notice  66  FR  65178. 
published  on  December  18,  2001).  Also 
see  66  FR  63031,  published  on 
December  4.  2001. 

James  C.  Leonard  III. 

Chairman.  Committee  for  the  Implementation 

of  Textile  Agreements. 

Comminee  for  the  Implementation  of  Textile 

Agreements 

September  10,  2002. 

Commissioner  of  Customs, 
Department  of  the  Treasury.  Washington.  DC 
20229. 
Dear  Commissioner:  This  directive 
amends,  but  does  not  cancel,  the  directive 
issued  to  vou  on  November  27.  2001.  by  the 
Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements.  That  directive 
concerns  imports  of  certain  cotton,  w^ool  and 
man-made  fiber  textiles  and  textile  products 
and  silk  blend  and  other  vegetable  fiber 
apparel,  produced  or  manufactured  in  the 
Philippines  and  exported  during  the  twelve- 
month period  which  began  on  January  1. 
2002  and  extends  through  December  31, 
2002. 

Effective  on  September  17,  2002.  you  are 
directed  to  increase  the  current  limit  for 
Category  345  to  310,365  dozen  '.  as  provided 
for  under  the  Uruguay  Round  Agreement  on 
Textiles  and  Clothing 

The  Committee  for  the  Implementation  of 
Textile  Agreements  has  determined  that  this 
action  falls  within  the  foreign  affairs 
exception  of  the  rulemaking  provisions  of  5 
U.S.C.  553(a)(1). 

Sincerely, 
lames  C.  Leonard  III. 

Chairman,  Committee  for  the  Implementation 
of  Textile  Agreements. 

IFR  Doc.  02-23523  Filed  9-1&-02;  8:45  a.m. 
BMJJNG  CODE  3510-OH-S 


CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-^18-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc'  02-23733  Filed  9-13-02;  2:30  pm] 

BILLING  CODE  6351-01-M 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Friday,  October 

11,2002. 

PLACE:  1155  21st  St.,  NW..  Washington, 

DC,  9th  Floor  Conference  Room. 

status:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202-418-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission . 

[FR  Doc'  02-23734  Filed  9-13-02;  2:32  pm) 

BILUNG  CODE  6351-01-M 


STATUS:  Closed. 

MATTERS  OF  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

Jean  A.  Webb,  202^18-5100. 

Jean  A.  Webb, 

Secretary  of  the  Commission. 

(FR  Doc.  02-23736  Filed  9-13-02;  2:35  am] 
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DEPARTMENT  OF  DEFENSE 

Department  of  the  Navy 

Meeting  of  the  Naval  Research 
Advisory  Committee 

AGENCY:  Department  of  the  Navy,  DOD. 
ACTION:  Notice  of  closed  meeting. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Conamodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.,  Friday.  October 

4,  2002. 

PLACE:  1155  21st  St.,  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  date:  11:00  a.m.,  Friday, 

October  18,  2002. 

PLACE:  1155  21st  St..  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 

STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  Surveillance 

Matters. 

CONTACT  PERSON  FOR  MORE  INFORMATION: 

lean  A.  Webb,  202-418-5100. 

lean  A.  Webb, 

Secretary  of  the  Commission. 

IFR  Doc.  02-23735  Filed  9-13-02;  2:33  pml 
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'  The  limit  has  not  been  adjusted  to  account  for 
any  imports  exporled  after  Decemiwr  31.  2001. 


COMMODITY  FUTURES  TRADING 
COMMISSION 

Sunshine  Act  Meeting  Notice 

AGENCY  HOLDING  THE  MEETING: 

Commodity  Futures  Trading 

Commission. 

TIME  AND  DATE:  11  a.m.  Friday,  October 

25,  2002. 

PLACE:  1155  21st  St..  NW.,  Washington, 

DC,  9th  Floor  Conference  Room. 


SUMMARY:  The  Naval  Research  Advisory 
Committee  will  meet  to  discuss  basic 
and  advanced  research  and  technology. 
All  sessions  of  the  meetings  will  be 
devoted  to  briefings,  discussions  and 
technical  examination  of  information 
related  to  the  application  of 
technologies  to  improve  the  physical 
seciu-ity  of  Navy  and  Marine  Corps 
bases;  and  the  roles  of  unmanned 
vehicles  including  air,  surface,  ground 
and  sub-surface  vehicles. 
DATES:  The  meetings  will  be  held  on 
Monday,  September  30.  2002.  through 
Friday.  October  4,  2002,  from  8  a.m.  to 
5  p.m.;  Monday,  October  7,  2002. 
through  Thursday,  October  10,  2002. 
from  8  a.m.  to  5  p.m.;  and  Friday, 
October  11,  2002,  from  8:30  a.m.  to  12 
p.m. 

ADDRESS:  The  meetings  will  be  held  at 
the  Space  and  Naval  Warfare  Systems 
Center  San  Diego.  53560  Hull  Street. 
San  Diego.  California. 
FOR  FURTHER  INFORMATION  CONTACT: 
Dennis  Ryan.  Program  Director.  Naval 
Research  Advisory  Committee.  800 
North  Quincy  Street,  Arlington.  VA 
22217-5660.  (703)  696-6769. 
SUPPLEMENTARY  MFORMATKXI:  This 
notice  of  meetings  is  provided  in 
accordance  with  the  provisions  of  the 
Federal  Advisory  Committee  Act  (5 
U.S.C.  App.  2).  All  sessions  of  the 
meetings  will  be  devoted  to  briefings, 
discussions  and  technical  examination 
of  information  related  to  anti-terrorism/ 
force  protection  (AT/FP)  issues  with 
respect  to  the  security  of  Navy  and 
Marine  Corps  bases  including:  access 
control,  automation,  intrusion  detection 
systems,  consolidation  of  manpower, 
threat  detection,  coimter-surveillance. 
situational  awareness,  and  deterrence; 
and  to  the  roles  of  immanned  vehicles 
in  future  conflicts  including  discussions 


of:  current  operational  requirements, 
research  and  development  of  air, 
surface,  ground,  and  sub-surface 
unmanned  vehicles  and  projected 
technologies.  These  briefings  and 
discussions  will  contain  proprietary 
information  and  classified  information 
that  is  specifically  authorized  under 
criteria  established  by  Executive  Order 
to  be  kept  secret  in  the  interest  of 
national  defense  and  are  in  fact  properly 
classified  pursuant  to  such  Executive 
Order.  The  proprietary,  classified,  and 
non-classified  matters  to  be  discussed 
are  so  inextricably  intertwined  as  to 
preclude  opening  any  portion  of  the 
meeting.  In  accordance  with  5  U.S.C. 
App.  2.  section  10(d).  the  Secretary  of 
the  Navy  has  determined  in  writing  that 
the  public  interest  requires  that  all 
sessions  of  the  meetings  be  closed  to  the 
public  because  they  will  be  concerned 
with  matters  listed  in  5  U.S.C.  section 
552b(c)(l)  and  (4). 

Dated:  September  11,  2002. 
R.E.  Vincent  H. 

Lieutenant  Commander,  Judge  Advocate 
General's  Corps,  U.S.  Navy.  Federal  Register 
Liaison  Officer. 

(FR  Doc.  02-23554  Filed  9-16-02;  8:45  am) 
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DEFENSE  NUCLEAR  FACILITIES 
SAFETY  BOARD 

Guidellnee  for  Ensuring  and 
Maximizing  the  Quality,  OtoiecUvlty, 
Utility,  and  Integrity  of  DIsaominatad 
infomiatlon 

AGENCY:  Defense  Nuclear  Facilities 

Safety  Board. 

ACTION:  Notice;  request  for  comment. 


SUMMARY:  The  Defense  Nuclear 
Facilities  Safety  Board  (DNFSB  or 
Board)  implements  these  Guidelines 
pursuant  to  section  515  of  the  Treasury 
and  General  Government 
Appropriations  Act  for  Fiscal  Year  2001. 
Pub.  L.  106-554,  and  government-wide 
Guidehnes  issued  by  the  Office  of 
Management  and  Budget  (0MB).  OMB 
Guidelines  for  Ensuring  and 
Maximizing  the  Quality.  Objectivity, 
Utility,  and  Integrity  of  Information 
Disseminated  by  Federal  Agencies,  67 
FR  8452  (Feb.  22,  2002)  (OMB 
Guidelines).  The  purpose  is  to  ensure 
and  maximize  the  quality,  objectivity, 
utility,  and  integrity  of  information, 
including  statistical  information, 
disseminated  by  Federal  agencies  that 
are  subject  to  the  Paperwork  Reduction 
Act,  44  U.S.C.  3502(1). 

As  is  the  intent  of  OMB 's  Guidelines, 
DNFSB 's  Guidelines  will  focus 
primarily  on  the  dissemination  of 


substantive  information  rather  than 
information  pertaining  to  basic  agency 
operations.  The  Guidelines  also  apply  to 
information  other  parties  provide  to  the 
Board,  if  the  other  parties  seek  to  have 
the  Board  rely  upon  or  disseminate  this 
information  or  if  the  Board  decides  to 
rely  upon  or  disseminate  the 
information. 

These  Guidelines  are  suggestions, 
recommendations,  and  policy  views  of 
the  DNFSB.  They  are  not  intended  to  be, 
and  should  not  be  construed  as,  legally 
binding  regulations  or  mandates.  They 
do  not  create  any  right  or  benefit, 
substantive  or  procedural,  enforceable  at 
law  or  equity,  by  any  party  against  the 
United  States,  its  agencies  (including 
the  Board  or  DNFSB),  officers,  or 
employees,  or  any  person. 
DATES:  Comments  are  due  by  close  of 
business  October  17,  2002. 
ADDRESSES:  Comments  should  be  sent  to 
Joseph  Neubeiser,  Chief  Information 
Officer.  Defense  Nuclear  Facilities 
Safety  Board.  625  Indiana  Avenue,  NW., 
Suite  700,  Washington,  DC  20004-2901, 
Send  e-mail  to  MAILBOX@DNFSB.gov. 
The  Board  will  publish  its  information 
quality  standards  on  its  Web  site: 
www.dnfsb.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Joseph  Neubeiser,  Chief  Information 
Officer,  or  Richard  A.  Azzaro,  General 
Counsel,  Defense  Nuclear  Facilities 
Safety  Board.  625  Indiana  Avenue,  NW., 
Suite  700,  Washington,  DC  20004-2901, 
(202) 694-7000. 
SUPPtfMENTARY  INFORMATION: 

Table  of  Contents 

I.  Deflnitions 

II.  Information  Quality  Principles 

III.  The  Board's  Role  in  Public  Information 

Dissemination 

IV.  The  Board's  Commitment  to  Quality 

Information  Dissemination 

V.  Pre-Dissemination  Information  Quality 

Review 

VI.  Development  of  Quality  Information  and 

Data 

VII.  Transparency  of  Underlying  Data  and 
Methods 

VIII.  Integrity  of  Board  Information  and  Data 

IX.  Documentation 

X.  Administrative  Mechanism  for  Seeking 

Correction  of  Information 

XI.  Compliance,  Reporting,  and  Effective 

Date 
Appendix  A.  Section  515  Administrative 
Correction  Mechanism 

I.  Definitioiis 

The  definitions  set  forth  below  are 
consistent  with  the  definitions  provided 
in  the  OMB  Guidelines.  Unless 
otherwise  stated,  information 
dissemination  outside  the  scope  of  these 
definitions  is  not  subject  to  these 
Guidelines. 


A.  "Information"  means  any 
communication  or  representation  of 
knowledge  such  as  facts  or  data,  not 
opinion,  in  any  medium  or  form. 
Information  includes  textual,  numerical, 
graphic,  cartographic,  narrative,  or 
audiovisual  forms.  This  definition  also 
includes  information  that  the  Board 
disseminates  from  its  Web  page,  but 
does  not  include  the  provision  of 
hyperlinks  to  information  that  others 
disseminate.  This  definition  does  not 
include  Board  opinions  or  conclusions. 
This  definition  also  does  not  include 
information  that  the  Board  has  indicated 
is  someone's  individual  opinion. 

B.  "Dissemination"  means  agency 
initiated  or  sponsored  distribution  of 
information  intended  for  the  public; 
excluding: 

1.  Information  not  intended  for  public 
dissemination; 

2.  Distribution  intended  only  for 
government  employees  or  contractors; 

3.  Procedural,  operational,  policy,  and 
internal  documents  prepared  for  the 
management  and  operations  of  the 
Board  that  are  not  primarily  intended 
for  public  dissemination; 

4.  Information  designated  as 
"Classified,"  "Unclassified  Controlled 
Nuclear  Information,"  or  "Official  Use 
Only"; 

5.  Outdated  or  superseded 
information; 

6.  Government  information  intended 
for  intra-  or  inter-agency  use  or  sharing; 

7.  Information  items  intended  for 
inter-agency  transmittals  or 
congressional  compliance  and  provided 
to  members  of  the  public  as  a  courtesy 
[e.g.,  weekly  site  representative  reports, 
technical  reports,  letters); 

8.  Responses  to  requests  for  agency 
records  under  the  Freedom  of 
Information  Act,  the  Privacy  Act,  the 
Federal  Advisory  Committee  Act  or 
other  similar  law; 

9.  Other  correspondence  with 
individuals  or  persons  not  intended  for 
public  dissemination,  including,  but  not 
limited  to,  written  agreements  with 
particular  entities  or  parties,  responses 
to  specific  requests  for  advisory 
opinions  or  other  advice; 

10.  Press  releases,  fact  sheets,  press 
conferences  or  similar  communications 
in  any  medium  that  announce,  support 
the  announcement,  or  give  public  notice 
of  information  the  Board  has 
disseminated  elsewhere; 

11.  Archival  records  [e.g.,  library 
materials); 

12.  Public  filings,  including,  but  not 
limited  to,  submissions  in  rulemakings 
or  other  Board  proceedings  or  matters, 
requests,  petitions,  applications, 
supporting  materials,  etc.  The 
Guidelines  do  not  apply  when  the  Board 


. 
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distributes  this  information  simply  to 
provide  the  public  with  quicker  and 
easier  access  to  materials  submitted  to 
the  Board  that  are  publicly  available. 
This  will  generally  be  the  case  if  the 
Board  has  not  authored  the  filings,  is 
not  distributing  the  information  in  a 
manner  that  suggests  that  the  Board 
endorses  or  adopts  the  information,  and 
does  not  indicate  in  its  distribution  that 
it  is  using  or  proposing  the  use  of  the 
information  to  formulate  or  support  a 
regulation,  guidance,  or  other  Board 
decision  or  position; 

13.  Opinions  presented  to  Congress  in 
response  to  Congressional  requests  or 
statutes  and  not  intended  for 
dissemination  to  the  public; 

14.  Subpoenas  or  discovery  orders 
issued  in  proceedings  or  court  litigation, 
Orders,  opinions,  amicus,  and  other 

briefs.  ,      .     ■    i 

Adjudicative  processes  also  include 

factual  allegations  by  the  staff  during 
the  investigative  and  litigative  phases  of 
cases  brought  by  or  participated  in  by 
the  Board.  Because  there  are  well- 
established  procedural  safeguards  and 
rights  to  address  the  quality  of  factual 
allegations  and  adjudicatory  decisions, 
and  to  provide  persons  with  an 
opportunity  to  contest  decisions,  these 
Guidelines  do  not  impose  any 
additional  requirements  on  the  Board 
during  adjudicative  proceedings  and  do 
not  provide  parties  to  such  proceedings 
any  additional  rights  of  challenge  or 

appeal; 

15.  Legally  required  disclosures, 
notices,  or  other  information 
disseminated  by  persons  or  entities 
other  than  the  Board,  where  the  text  of 
such  disclosures,  notices,  or  information 
is  not  explicitly  prescribed  or  specified 
by  the  Board  itself;  and 
"  16.  Studies,  statements,  other 
issuances,  or  publications  by  Board 
employees,  officials,  contractors, 
consultants,  or  others  who  may  be  or 
have  been  paid,  employed,  or  retained 
by  the  Board,  where  the  issuance  or 
publication  is  not  represented  as  being 
an  official  position  of  the  Board  or  used 
by  the  Board  in  support  of  its  official 
position.  Conversely,  if  the  Board  has 
directed  a  third  party  to  disseminate 
information  or  retains  the  authority  to 
review  and  approve  the  information 
upon  release,  then  the  Board  has 
sponsored  the  dissemination  of  the 
information  and  the  information  may  bt 
considered  a  Board  dissemination. 

C.  "Information  dissemination 
product"  means  any  book,  paper,  map. 
machine-readable  material,  audiovisual 
production,  or  other  documentary 
material,  regardless  of  physical  form  or 
characteristic,  the  agency  disseminates 
to  the  public.  This  definition  includes 


any  electronic  document,  storage  media. 
or  Web  page. 

D.  "Quality"  is  an  encompassing  term 
comprising  utility,  objectivity,  and 

integrity.  , 

E.  "Utility"  refers  to  the  usefulness  ol 
the  information  to  its  intended  users, 
including  the  public.  When 
transparency  of  information  is  relevant 
for  assessing  the  information's 
usefulness  from  the  public's 
perspective,  transparency  is  addressed 
to  the  extent  practicable  and  appropriate 
in  the  Board's  review  of  the  information. 
There  mav  be  legal  limitations, 
however,  on  the  Board's  ability  to  make 
publicly  available  the  data  or  methods 
underlying  a  particular  information 
dissemination  product,  and  persons 
seeking  access  to  such  data  or  methods 
must  comply  with  certain  Board 
requirements  and  procedures  for 
requesting  such  access. 

F.  "Objectivity"  involves  two  distinct 
elements,  presentation,  and  substance: 

1.  "Objectivity"  includes  whether 
disseminated  information  is  being 
presented  in  an  accurate,  clear, 
complete,  and  unbiased  manner, 
including  whether  the  information  is 
presented  within  a  proper  context  and 
identifying  the  source  of  the 
disseminated  information  to  the  extent 
possible  in  light  of  confidentiality 
protections,  if  any.  In  a  scientific, 
financial,  or  statistical  context,  the 
Board  may  make  supporting  data  and 
models  publicly  available  so  the  public 
can  assess  whether  there  piay  be  reasons 
to  question  the  objectivity  of  the 
sources.  Where  appropriate,  data  should 
have  full,  accurate,  transparent 
documentation,  and  error  sources 
affecting  data  quality  should  be 
identified  and  disclosed  to  users, 
subject  to  any  applicable  restrictions  on 
disclosure. 

2.  "Objectivity"  also  involves  a  locus 
on  ensuring  accurate,  reliable,  and 
unbiased  information.  In  a  scientific, 
financial,  or  statistical  context,  original 
and  supporting  data  are  normally 
generated,  and  the  analytic  results  are 
normally  developed,  using  sound 
statistical  and  research  methods. 

3.  To  ensure  "objectivity"  in  instances 
where  the  Board  is  responsible  for 
dis.seminating  "influential  scientific, 
financial,  or  statistical  information."  the 
Board  shall  ensure  transparency  of  data 
and  methods  to  facilitate  the 
reproducibility  of  such  information  by 
qualified  third  parties,  consistent  with 
any  applicable  limitations  on 
disclosure. 

4.  When  relying  upon  third  party 
information,  the  Board  will  notify  the 
public  if  the  disseminated  information 
has  not  been  reviewed  by  the  Board,  but 


that  the  third  party  attests  that  the 
quality  of  the  information  is  consistent 
with  the  Data  Quality  Act  and  the  OMB 
Guidelines; 

G.  "Integrity  "  refers  to  the  security  of 
information,  i.e..  protection  of  the 
information  from  unauthorized  access 
or  revision,  to  ensure  that  the 
information  is  not  compromised 
through  corruption  or  falsification. 

H.  "Influential,"  when  used  in  the 
phrase  "influential  scientific,  financial, 
or  statistical  information,  "  means  that 
the  Board  can  reasonably  determine  that 
dissemination  of  information,  prepared 
for  public  distribution,  will  have  or  does 
have  a  clear  and  substantial  impact  on 
important  public  policies  or  important 
private  sector  decisions.  Whether  a 
particular  Board  information 
dissemination  product  is  "influential" 
will  depend  on  the  nature  of  the  issues 
for  which  the  Board  is  responsible  and 
the  relationship  of  the  information 
dissemination  product  to  those  issues. 

In  non-rulemaking  contexts,  the  Board 
will  consider  two  factors— breadth  and 
intensity— in  determining  whether 
information  is  influential. 

The  Board  will  consider  whether  the 
information  affects  a  broad  range  of 
parties.  Information  that  affects  a  broad, 
rather  than  narrow,  range  of  parties  is 
more  likely  to  be  influential.  The  Board 
will  also  consider  the  intensity  of  the 
information's  impact.  Information  that 
has  a  modest  impact  on  affected  parties 
is  less  likely  to  be  influential  than 
information  that  can  have  a  significant 
impact. 

The  definition  applies  to 
"information"  itself,  not  to  decisions 
that  the  information  may  support.  Even 
if  a  decision  or  action  by  the  Board  is 
itself  very  important,  a  particular  piece 
of  information  supporting  it  may  or  may 
not  be  "influential." 

I.  "Reproducibility"  means  that  the 
information  is  capable  of  being 
substantially  reproduced,  subject  to  an 
acceptable  degree  of  imprecision.  As 
provided  in  the  OMB  Guidelines,  this 
standard  does  not  apply  to  all  agency 
information  or  data,  but  only  to 
"influential  scientific  or  statistical 
information,  "  if  any,  disseminated  by 
DNFSB. 

1 .  Original  or  supporting  data:  The 
Board  may  identify  and/or  limit  the 
specific  types  of  such  data  that  can 
practicably  be  "reproduced,"  given 
ethical,  feasibility,  or  confidentiality 
constraints  and,  in  doing  so,  may 
consult,  as  needed,  with  relevant 
scientific  and  technical  communities. 
The  Board  shall  assure  reproducibility 
for  those  kinds  of  original  and 
supporting  data  according  to  commonly 


accepted  scientific,  financial,  or 
statistical  standards. 

2.  Analytic  results  relating  to  original 
or  supporting  data:  All  analytic  results 
shall  undergo  robustness  checks 
through  the  Board's  rigorous  internal 
quality  review  process. 

3.  Analysis  of  risks  to  human  health, 
safety,  and  the  environment 
disseminated  by  the  Board,  if  any:  The 
Board  will  apply,  as  appropriate  and 
feasible,  the  standards  set  forth  in  the 
Safe  Drinking  Water  Act.  42  U.S.C. 
300g-ia))(3)(A).  and  when 
promulgating  regulations  the  Board  will 
apply,  as  appropriate  and  feasible,  the 
standards  set  forth  in  the  Safe  Drinking 
Water  Act,  42  U.S.C.  300g-l(b){3)(B). 

J.  "Affected  persons"  are  people  who 
may  benefit  from  or  be  harmed  by  the 
disseminated  information. 

n.  Information  Quality  Principles 

The  following  quality  principles 
apply  as  a  matter  of  policy  to 
information  disseminated  by  the  Board: 

A.  Information  that  the  Board 
prepares  for  public  dissemination, 
including  factual  or  statistical  data, 
shall  meet  basic  standards  of  quality, 
including  objectivity,  utility,  and 
integrity. 

B.  The  Board  treats  information 
quality  as  an  integral  part  of  achieving 
its  performance  goals  and  shall  take 
appropriate  steps  to  incorporate 
information  quality  criteria  into 
information  dissemination  practices. 

C.  The  specific  quality  standards  that 
the  Board  adopts  in  a  particular  case 
shall  be  appropriate  for  the  type  of 
information  being  disseminated. 

These  Guidelines  explain  how  the 
Board  achieves  information  quality, 
objectivity,  utility,  and  integrity.  The 
Guidelines  also  describe  the 
administrative  mechanism  by  which 
affected  persons  may  seek  correction  of 
Board  disseminated  information  that 
they  believe  does  not  comply  with 
Section  515,  OMB  Guidelines,  or  Board 
Guidelines. 

III.  Board's  Role  in  Public  Information 
Dissemination 

Section  315  of  the  National  Defense 
Authorization  Act  for  Fiscal  Year  2001, 
42  use.  Section  2286d  requires  the 
Board  to: 

(a)  Public  availability  and  comment. 

Subject  to  sub.seclions  (g)  and  (h)  and  after 
THceipt  by  the  Secretary  of  Enei^y  of  any 
recommendations  from  the  Board  under 
.Section  2286a  of  this  title  ISection  .312  of  the 
Atomic  Energy  Act),  the  Board  promptly 
shall  make  such  recommendations  available 
to  the  public  in  the  Department  of  Energy's 
regional  public  reading  rooms  and  shall 
publish  in  the  Federal  Register  such 
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recommendations  and  a  request  for  the 
submission  to  the  Board  of  public  comments 
on  such  recommendations.  Interested 
persons  shall  have  30  days  after  the  date  of 
the  publication  of  such  notice  in  which  to 
submit  comments,  ijata.  views,  or  arguments 
to  the  Board  concerning  the 
recommendations, 
(b)  Response  by  Secretary. 

(1)  The  Secretary  of  Energy  shall  transmit 
to  the  Board,  in  writing,  a  statement  on 
whether  the  Secretary  accepts  or  rejects,  in 
whole  or  in  part,  the  recommendations 
submitted  to  him  by  the  Board  under  section 
2286a  of  this  title  [Section  312  of  the  Atomic 
Energy  Act),  a  description  of  the  actions  to 
be  taken  in  response  to  the 
recommendations,  and  his  views  on  such 
recommendations.  The  Secretary  of  Energy 
shall  transmit  his  response  to  the  Board 
within  45  days  after  the  date  of  the 
publication,  under  Subsection  (a),  of  the 
notice  with  respect  to  such  recommendations 
or  within  such  additional  period,  not  to 
exceed  45  days,  as  the  Board  may  grant. 

(2)  At  the  same  time  as  the  Secretary  of 
Energy  transmits  his  response  to  the  Board 
under  paragraph  (1).  the  Secretary,  subject  to 
subsection  (h),  shall  publish  such  response, 
together  with  a  request  for  public  comment 
on  his  response,  in  the  Federal  Register. 

(3)  Interested  persons  shall  have  30  days 
after  the  date  of  the  publication  of  the 
Secretary  of  Energy's  response  in  which  to 
submit  comments,  data,  views,  or  arguments 
to  the  Board  concerning  the  Setiretarys 
response. 

(4)  The  Board  may  hold  hearings  for  the 
purpose  of  obtaining  public  comments  on  its 
recommendations  and  the  Secretary  of 
Energy's  response. 

(c)  Provision  of  information  to  Secretary. 

The  Board  shall  furnish  the  Secretary  of 
Energy  with  copies  of  all  comments,  data, 
views,  and  arguments  submitted  to  it  under 
subsection  (a)  or  (b)  of  this  switioii. 

IV.  The  Board's  Commitment  to  Quality 
Information  Dissemination 

In  carrying  out  its  functions,  the 
Board  strives  to  ensure  that  the 
information  it  prepares  for  public 
dissemination  reflects  a  level  of  quality 
appropriate  to  the  anticipated  use  of  the 
information.  The  Board  disseminates 
information  consistent  with  applicable 
disclosure  restrictions  {e.g.,  classified 
information). 

V.  Pre-Oissemination  Information 
Quality  Review 

The  Board  will  review  the  quality 
(including  objectivity,  utility,  and 
integrity)  of  information  before  it  is 
disseminated  and  treat  information 
quality  as  integral  to  every  step  of  the 
Board's  development  of  information, 
including  creation,  collection, 
maintenance,  and  dissemination. 

When  appropriate,  the  Board  will 
demonstrate  in  its  Paperwork  Reduction 
Act  clearance  packages  that  each 
information  collection  will  result  in 


information  that  will  be  collected, 
maintained,  and  used  in  a  way 
consistent  with  the  OMB  and  Board 
information  quality  standards. 

Internal  agency  review:  The  Board 
performs  robust  internal  reviews  to 
ensure  information  quality — including 
objectivity,  utility,  and  integrity— before 
such  information  is  disseminated. 

1.  Information  disseminated  to  the 
public  by  the  Board  is  normally  subject 
to  one  or  more  levels  of  internal  staff, 
supervisory,  or  Board  review  for  quality 
before  such  information  may  be 
disseminated. 

2.  The  number  of  levels  of  internal 
quality  review  applied  in  a  particular 
case  depends  on  the  nature,  scope,  and 
purpose  of  the  information  to  be 
disseminated. 

Public  comment:  In  rulemakings  and 
certain  other  agency  matters  (e.g.. 
Recommendations),  information  or  data 
may  also  be  subject  to  public  comment. 
This  public  comment  process  provides 
an  opportunity  for  interested  parties, 
including  persons  who  may  be  most 
affected  by  the  dissemination,  to 
corroborate  or  dispute  the  objectivity, 
utility,  or  integrity  of  the  information  or 
data.  In  these  cases,  the  Board  may 
provide  public  access  to  the  underlying 
data  or  methods  used  by  the  Board  (e.g.. 
statistical  models,  assumptions),  to  the 
extent  the  Board  deems  relevant  to 
information  quality  and  consistent  with 
controlling  law. 

VI.  Development  of  Quality  Information 
and  Data 

Information  quality  is  integral  to  the 
development  of  information  that  will 
ultimately  be  disseminated,  including 
its  creation,  collection,  and 
maintenance.  This  process  shall  enable 
the  Board  to  substantiate  the  quality  of 
the  information  it  has  disseminated 
through  documentation  or  other  means 
appropriate  to  the  information.  The 
strategies  that  the  Board  employs  to 
develop  quality  information  and  data 
include,  for  example: 

A.  Using  a  variety  of  methods  and 
sources  to  solicit  relevant  and  reliable 
information,  such  as: 

1.  Voluntary  and  compulsory 
methods; 

2.  invitations  for  public  comment: 

3.  public  hearings;  and 

4.  meetings  with  public  groups,  labor 
representatives  and  organizations,  and 
industry  and  professional  groups. 

B.  Soliciting  public  comment 
specifically  on  paperwork  burden 
estimates  of  information  collection 
activities  sponsored  by  the  Board  and 
subject  to  the  Paperwork  Reduction  Act. 
if  applicable. 
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C.  Conducting  independent  legal, 
economic,  or  statistical  research  as  the 
Board  deems  appropriate,  using  an  array 
of  government  and  private  commercial 
and  non-profit  databases,  agency 
surveys  and  questionnaires,  etc. 

Vn.  Transparency  of  Underlying  Data 
and  Methods 

Consistent  with  applicable  law^s, 
regulations,  orders,  and  policies,  the 
Board  shall  make  underlying  data  and 
methods  (e.g.,  sources  and  assumptions) 
used  for  "influential  scientific  or 
statistical  information"  available  to  the 
public  as  is  appropriate.  0MB 
Guidelines,  para.  V.3.b.ii. 

Where  public  access  to  "influential 
scientific  or  statistical"  data  and 
methods  wrill  not  occur  due  to  other 
compelling  interests,  the  Board  shall 
apply  rigorous  checks  to  analytic  results 
and  document  what  checks  were 
undertaken.  The  types  of  these  checks, 
and  the  level  of  detail  for 
documentation  thereof,  shall  depend  on 
the  nature  of  the  issues  for  which  the 
Board  is  responsible.  0MB  Guidelines, 
para.  V.3.b.ii.B.ii. 

To  the  extent  that  underlying  data  or 
methods  are  not  part  of  the  Board's 
public  record  or  otherwise  published  or 
publicly  available,  persons  seeking 
access  to  such  data  or  methods  are 
required  to  follow  applicable  Board 
requirements  and  procedures  for 
seeking  such  access.  In  all  cases,  the 
interest  in  the  transparency  of  the 
Board's  data  and  methods  shall  not 
override  other  compelling  interests  such 
as  national  security,  privacy,  trade 
secrets,  intellectual  property,  and  other 
confidentiality  protections.  OMB 
Guidelines,  para.  V.b.3.ii.B.i. 

Vni.  Integrity  of  Board  Information  and 
Data 

To  preserve  the  integrity  of 
information  and  data  that  the  Board  may 
ultimatelv  disseminate,  the  Board  takes 
appropriate  measures  to  ensure  that  the 
security  of  information  and  data  is  not 
compromised  while  it  is  being  collected, 
maintained,  or  used  by  the  agency.  OMB 
Guidelines,  para.  V.4.  These  measures 
are  intended  to  be  consistent  with  legal 
requirements  such  as  the  Computer 
Security  Act.  40  U.S.C.  759:  the 
Government  Information  Security 
Reform  Act.  44  U.S.C.  3531.  et  seq.\  the 
Privacy  Act.  5  U.S.C.  552a:  and  any 
other  applicable  laws,  regulations, 
orders,  agreements,  or  guidance. 

These  measures  extend  to  Board 
contractors,  consultants,  experts  or 
others  to  the  extent  such  information  or 
data  are  shared  with  them  on  a  non- 
public basis. 


DC.  Documentation 

When  necessary  or  appropriate,  the 
Board  substantiates  the  quality  of  the 
information  it  has  disseminated  through 
documentation  or  other  means 
appropriate  to  the  information.  OMB 
Guidelines,  para.  II1.2. 

With  respect  to  pre-dissemination 
review,  this  documentation  may  include 
intra-or  inter-agency  memoranda  or 
communications,  or  other  records  or 
materials,  including,  where  applicable, 
underlying  data  or  methods, 
demonstrating  that  the  information  has 
been  reviewed  internally  by  appropriate 
agency  staff  or  officials  before  it  is 
disseminated  to  the  public. 

As  provided  in  the  OMB  Guidelines, 
the  Board  will  submit  a  report  to  OMB 
describing  the  number,  natiue.  and 
resolution  of  information  correction 
requests  by  each  January  1.  beginning  in 
2004. 


X.  Administrative  Mechanism  for 
Seeking  Correction  of  Information 

The  Board  shall  provide  and  maintain 
a  mechanism  in  compliance  with  the 
OMB  Guidelines  by  which  affected 
persons  may  seek  timely  correction  of 
information  maintained  and 
disseminated  by  the  Board.  See 
Appendix  A  for  details. 

XI.  Compliance,  Reporting,  and 
Effective  Date 

The  Board's  Chief  Information  Officer. 
or  other  designated  Board  official,  shall 
be  responsible  for  agency  compliance 
with  these  Guidelines. 

The  Board  shall  respond  to 
complaints  in  a  manner  appropriate  to 
the  nature  and  extent  of  the  complaint. 
Examples  of  appropriate  responses 
include  personal  contacts  via  letter  or 
telephone,  form  letters,  press  releases, 
or  mass  mailings  that  correct  a  widely 
disseminated  error  or  address  a 
frequently  raised  complaint. 

The  Board  shall  submit  (and.  when 
required,  post  on  its  Web  site,  publish 
in  the  Federal  Register,  or  otherwise 
make  available)  all  reports,  or  notice 
thereof,  required  by  Section  515  and  the 
OMB  Guidelines.  Such  reports  shall 
include  an  annual  fiscal  year  report 
submitted  to  the  Director  of  OMB  on  the 
number  and  nature  of  complaints,  if 
any.  received  by  the  Board  regarding 
agency  compliance  with  the  OMB 
Guidelines  and  how  the  agency  resolved 
such  complaints.  This  annual  report  is 
to  be  submitted  no  later  than  January  1 
following  the  end  of  the  relevant  fiscal 
year,  with  the  first  report  due  January  1. 
2004. 

Effective  Date:  Pursuant  to  Section 
515  and  paragraph  111.4.  of  the  OMB 


Guidelines,  these  Board  Guidelines 
shall  become  effective  October  1.  2002. 
The  fact  that  an  information  product 
disseminated  by  DNFSB  before  this  date 
is  still  maintained  by  the  DNFSB  (e.g.. 
DNFSB  files,  publications  available  on 
the  Web  site)  does  not  make  the 
information  subject  to  these  Guidelines 
or  to  the  request  for  correction  process. 
If  a  particular  distribution  of 
information  is  not  covered  by  these 
Guidelines,  the  Guidelines  may  still 
apply  to  a  subsequent  distribution  of  the 
information  in  which  the  Board  adopts, 
endorses,  or  uses  the  information  to 
formulate  or  support  a  regulation, 
guidance,  or  other  Agency  decision  or 
position. 

A.  To  the  extent  these  Guidelines 
prescribe  procedures  for  the  pre- 
dissemination  quality  review  of  Board 
information,  such  procedures  shall 
apply  only  to  information  that  the  Board 
first  disseminates  on  or  after  that  date. 

B.  The  Guidelines  do  not  apply  to 
outdated  or  superseded  Board 
information  that  is  provided  as 
background  information  but  no  longer 
reflects  Board  policy  or  influences 
Board  decisions. 

C.  To  the  extent  these  Guidelines 
prescribe  a  Board  administrative 
mechanism  for  affected  persons  to  seek 
correction  of  information  disseminated 
by  the  Board,  that  mechanism  shall 
apply  only  to  information  that  the  Board 
disseminates  on  or  after  that  date, 
regardless  of  when  the  Board  first 
disseminated  the  information. 


Appendix  A— Administrative 
Correction  Mechanism 

The^Defense  Nuclear  Facilities  Safely 
Board  (DNFSB.  Board)  strives  to  ensure  that 
the  information  it  disseminates  to  the  pubhc 
is  of  the  highest  quality,  objectivity,  utility, 
and  integrity.  To  this  end.  the  Office  of 
Management  and  Budget  (OMB)  and  the 
DNFSB  have  issued  Guidelines  for  ensurmg 
and  maximizing  the  quality  of  information 
disseminated  bv  the  DNFSB,  and  in 
accordance  with  section  515  of  the  Treasury 
and  General  Government  Appropriations  Act 
for  Fiscal  Year  2001,  Pub.  L.  106-554  (section 
515).  You  may  view  these  Guidelines  through 
the  following'Web  link:  wwM-.dn/sb.gov. 
Persons  affected  bv  non-exempted  Board 
information  disseminated  on  or  after  October 
1.  2002,  may  request  that  the  Board  correct 
.  allegedly  incorrect  information. 

How  To  Seek  Correction  of  Board 
Information  Dissemination  Products 

If  you  are  seeking  to  obtain  correction  of 
information  disseminated  by  the  Board  on  or 
after  October  1.  2002.  bec:ause  you  believe  the 
information  does  not  comply  with  the 
information  quality  Guidelines  issued  by 
OMB  or  the  DNFSB.  please  submit  your 
request,  with  the  subject  "Section  515 
Request."  by  e-mail  to:  mailbox@dnfsb.gov. 


If  you  send  us  an  e-mail,  you  should  know 
that  e-mail  is  not  necessarily  secure  against 
interception  before  it  reaches  the  Board's  e- 
mail  system.  Therefore,  you  may  prefer 
instead  to  deliver  or  mail  your  Section  515 
request  to  the  following  address:  Chief 
Information  Officer,  C/O  Defense  Nuclear 
Facilities  Safety  Board,  625  Indiana  Avenue, 
NW.,  Suite  700,  Washington,  DC  20004. 

Whichever  method  you  use,  your  request 
should  specifically: 

•  Identify  the  information  you  believe  does 
not  comply  with  the  OMB  or  Board  Data 
Quality  Guidelines; 

•  Explain  why  you  believe  the  information 
should  be  corrected.  If  possible,  provide 
specific  recommendations  for  how  the 
information  should  be  corrected;  and 

•  Describe  how  you  are  affected  by  the 
alleged  information  error. 

Requests  for  correction  that  are  specific 
and  provide  evidence  to  support  the  need  for 
correction  will  enable  a  timely  response. 

Requesters  should  be  aware  that  they  bear 
the  "burden  of  proof  with  respect  to  the 
necessity  for  correction  as  well  as  with 
respect  to  the  type  of  correction  sought. 

To  learn  how  we  may  disclose  any 
information  that  you  provide,  please  read  our 
Privacy  Policy  at  www.dnfsb.gov/ 
privacy.htm. 

To  submit  a  correction  request  through  this 
process,  you  must  be  an  "affected  person" 
[i.e.,  someone  who  may  beneHt  from  or  be 
harmed  by  the  disseminated  information) 
and  your  request  must  relate  to 
"information"  that  is  "disseminated"  by  the 
Board  within  the  meaning  of  the  Board 
Guidelines. 

You  may  not  use  these  procedures  to 
request  correction  of  matters  which  are  not 
"dissemination"  of  information  as  outlined 
in  Section  I.B.  of  the  Board's  Guidelines. 

How  We  Will  Handle  Your  Section  515 
Request? 

Processing  Your  Initial  Request 

Once  the  appropriate  Board  staff  member 
has  received  your  request,  the  Board  will 
provide  an  initial  response  to  your  request 
within  60  days,  excluding  weekends  and 
Federal  holidays.  If  the  Board  is  unable  to 
provide  an  initial  response  within  the  60-day 
period,  the  Board  will  notify  you  of  the 
estimated  date  for  an  initial  response. 

Delay  in  the  Board's  response  may  be 
required  if  you  modify  your  original  request, 
if  we  need  to  clarify  your  request,  or  if  we 
need  to  consult  with  other  offices  or  agencies 
that  may  have  an  interest  in  the  matter, 
although  the  Board  shall  be  solely 
responsible  for  determining  how  to  respond 
to  your  request. 

Initial  Board  Response 

The  Board's  initial  response  will  either 
grant  or  deny  your  request,  in  whole  or  part, 
and  make  appropriate  corrections,  if  any.  If 
your  request  relates  to  information  in  which 
there  is  an  opportunity  for  public  comment 
[f.g..  Recommendations),  you  may  be 
required  to  seek  correction  of  the  information 
through  public  comment,  and  your  request 
will  be  referred  to  the  responsible  Board  staff 
for  consideration  and  incorporation  into  the 
record  of  the  relevant  proceeding.  When 
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appropriate,  in  lieu  of  an  individualized 
response  to  your  request,  the  Board  may 
issue  or  provide  you  a  form  letter,  press 
release,  or  mass  mailing  that  corrects  a 
widely  disseminated  error  or  that  addresses 
a  frequently  raised  complaint.  Responses 
may  also  be  posted  on  the  Board's  Web  site. 

In  all  cases,  the  correction  process  shall 
serve  to  address  the  genuine  and  valid  needs 
of  the  Board  and  its  constituents  without 
disrupting  Board  processes.  The  Board  may 
reject  claims  that  are  made  in  bad  faith, 
without  justification,  unlikely  to  have 
substantial  future  impact  (e.g.,  harmless 
error),  frivolous,  or  speculative.  The  Board 
shall  undertake  only  the  degree  of  correction 
that  the  Board  concludes  is  appropriate  for 
the  nature  of  the  information  involved.  In 
making  this  determination,  the  Board  will 
consider  such  factors  as  the  significance  of 
the  error  on  the  use  of  the  information,  the 
magnitude  of  the  error,  and  the  cost  of 
undertaking  a  correction.  The  Board  will  also 
consider  the  error's  relationship  to  Board 
priorities.  The  Board  is  not  required  to 
change,  or  in  an  way  alter,  the  content  or 
status  of  information  simply  based  on  the 
receipt  of  a  request  for  correction.  The  Board 
need  not  respond  substantively  to  frivolous 
or  repetitive  requests  for  correction. 
Furthermore,  the  Board  may  not  respond  to 
requests  that  concern  information  not 
covered  by  the  Guidelines  or  from  a  person 
whom  the  information  does  not  affect. 

Seeking  Reconsideration  of  the  Initial 
Response 

If  you  disagree  with  the  Board's  initial 
response,  you  will  have  30  days,  excluding 
weekends  and  Federal  holidays,  to  appeal 
[i.e.,  file  for  reconsideration  within  the 
agency).  The  Board  will  provide  a  response 
to  your  request  for  reconsideration  within  60 
days,  excluding  weekends  and  Federal 
holidays,  unless  it  notifies  you  of  a  later  date 
and  explains  the  reason{s)  for  the  delay.  The 
official  conducting  the  second  level  of  review 
shall  not  be  the  same  official  that  responded 
to  the  initial  request  for  correction  or  that 
prepared  the  subject  information. 

If  the  Board  agrees  with  the  appeal,  it  will 
also  take  steps  to  notify  the  public  of  its 
decision. 

Certain  disseminations  of  information 
include  a  comprehensive  public  comment 
process  (e.g.,  Recommendations,  notices  of 
proposed  rulemaking,  regulatory  analyses, 
and  requests  for  comment  on  an  information 
collection  subject  to  the  Paperwork 
Reduction  Act).  The  administrative 
correction  mechanism  described  in  these 
Guidelines  does  not  apply  to  dissemination 
of  such  a  document.  Persons  questioning 
information  disseminated  in  such  a 
document  must  submit  comments  as  directed 
in  that  document. 

When  engaged  in  rulemaking,  the  Board 
will  utilize  the  notice  and  comment  process 
required  by  the  Administrative  Procedure 
Act.  This  process  will  satisfy  the  Section  515 
administrative  correction  mechanism 
requirement.  Affected  persons  must  address 
any  correction  requests  through  the 
rulemaking  comment  process.  Correction 
requests  made  through  the  Section  515 
mechanism  will  not  be  considered. 


Information  or  studies  relied  upon  and  cited 
in  rulemaking  will  be  addressed  through  the 
rulemaking  notice  and  commeni  process. 

If  there  is  an  existing  process  for 
reconsideration  of  a  particular  sort  of 
information  dissemination  by  the  DNFSB. 
DNFSB  will  make  use  of  that  profess. 

The  Guidelines  are  not  intended  to  and  do 
not  provide  any  right  to  judicial  review. 

Availability  of  Section  .515  Reports 

No  later  than  each  January  1,  beginning  in 
2004,  the  agency  is  required  to  submit  an 
annual  fiscal  year  report  to  the  OMB  Director 
on  the  number  and  nature  of  Section  515 
correction  requests  received  by  the  Board  and 
how  the  agency  resolved  those  requests. 
Copies  of  these  reports  will  be  made  publicly 
available  through  the  Board's  Web  page. 

John  T.  Conway, 

Chairman. 

(FR  Doc.  02-23609  Filed  9-16-02;  8:45  am] 
BILLING  CODE  3670-01-<> 


DEPARTMENT  OF  EDUCATION 

Local  Flexibility  Demonstration 
Program 

agency:  Office  of  Elementary  and 
Secondary  Education,  Department  of 
Education. 

ACTION:  Notice  extending  application 
deadline. 


SUMMARY:  Under  the  Local  Flexibility 
Demonstration  Program  ("Local-Flex" 
program),  the  Secretary  will 
competitively  select  up  to  80  local 
educational  agencies  (LEAs)  with  which 
to  enter  into  Local-Flex  agreements.  The 
agreements  will  provide  participating 
LEAs  the  flexibility  to  consolidate 
certain  Federal  formula  grant  funds  in 
order  to  assist  them  in  meeting  the 
State's  definition  of  adequate  yearly 
progress  and  the  LEA's  specific 
measurable  goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps.  In  this  notice,  we  are 
extending  the  deadline  for  eligible  LEAs 
to  apply  to  participate  in  the  Local-Flex 
program. 

APPLICATION  OEADUNE:  December  6. 
2002. 

Eligible  Applicants 

LEAs  in  the  following  States  are 
eligible  to  apply  for  Local-Flex:  Alaska. 
Arkansas.  California,  Cormecticut. 
Georgia,  Idaho,  Indiana,  Iowa.  Kansas, 
Kentucky,  Louisiana.  Maine.  Maryland, 
Michigan.  Minnesota,  Mississippi. 
Missouri.  Montana,  Nevada.  New 
Hampshire.  New  Jersey,  New  Mexico. 
New  York.  North  Carolina.  North 
Dakota.  Ohio.  Oklahoma,  Oregon,  Rhode 
Island,  South  Carolina,  South  Dakota, 
Utah.  Vermont.  Virginia,  Washington, 
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West  Virginia,  Wisconsin,  and 
^Wyoming. 

By  statute,  the  Secretary  may  enter 
into  Local-Flex  agreements  with  no 
more  than  three  LEAs  in  a  State. 
Therefore,  any  consortium  that  seeks  a 
Local-Flex  agreement  may  include  no 
more  than  three  LEAs.  Furthermore, 
only  LEAs  that  receive  formula  grant 
funds  from  their  State  educational 
agency  (SEA)  under  the  Federal 
programs  subject  to  consolidation  may 
seek  Local-Flex  authority. 

LEAs  in  the  following  States  may  not 
apply  at  this  time  because  their  SEA 
indicated,  by  May  8,  2002,  an  intent  to 
apply  for  State-Flex  authority:  Alabama, 
Arizona,  Colorado,  Delaware,  Florida, 
Illinois,  Massachusetts,  Nebraska, 
Pennsylvania,  Tennessee,  and  Texas.  In 
addition,  the  District  of  Columbia, 
Hawaii.  Puerto  Rico,  and  the  outlying 
areas  are  not  eligible  to  apply  for  Local- 
Flex  because,  for  purposes  of  this 
program,  the  legislation  considers  a 
state- wide  LEA  to  be  an  SEA. 

Under  the  legislation,  a  State 
generally  cannot  receive  State-Flex 
authority  if  one  of  its  LEAs  has  entered 
into  a  Local-Flex  agreement  with  the 
Secretary.  If  an  LEA  enters  into  a  Local- 
Flex  agreement  with  the  Secretary,  its 
SEA  may  subsequently  seek  State-Flex 
authority  only  if  that  LEA  agrees  to  be 
part  of  the  SEA"s  State-Flex  proposal. 
SUPPLEMENTARY  INFORMATION:  On  July 
19.  2002,  we  published  in  the  Federal 
Register  (67  FR  47528-^7529)  a  notice 
establishing  a  September  17.  2002 
deadline  for  the  initial  Local-Flex 
competition.  In  that  notice,  the 
Secretary  indicated  that  he  would  select 
up  to  forty  LEAs  for  participation  in 
Local-Flex  in  the  initial  competition, 
and  that  he  would  select  the  remaining 
LEAs  in  a  subsequent  competition. 

The  Department  now  believes  that 
many  LEAs  need  additional  time  to 
prepare  a  Local-Flex  application, 
especially  given  that  new  requirements 
in  the  programs  affected  by  Local-Flex 
just  recently  became  effective.  With 
additional  time,  many  more  interested 
LEAs  should  be  able  to  prepare  a  Local- 
Flex  proposal  that  fully  addresses  the 
statutory  requirements  and  that  will 
assist  them  in  meeting  their  State 
definition  of  adequate  yearly  progress 
and  in  attaining  specific,  measurable 
goals  for  improving  student 
achievement  and  narrowing 
achievement  gaps'. 

An  LEA  that  submitted  an  application 
by  the  previously  established  deadline 
does  not  have  to  re-apply  for  Local-Flex, 
but  may  submit  a  revised  application  by 
the  deadline  established  in  this  notice  if 
it  wishes  to  do  so.  The  Department 


intends  to  hold  one  or  more  subsequent 
Local-Flex  competitions  until  the 
statutory  maximum  of  80  LEAs  are 
participating  in  the  program. 

Notification  of  Intent  To  Apply  for 
Local-Flex 

We  will  be  able  to  develop  a  more 
efficient  process  for  reviewing  Local- 
Flex  applications  if  we  have  a  better 
understanding  of  the  number  of  LEAs 
that  intend  to  seek  participation  in  the 
program.  Therefore,  we  strongly 
encourage  each  potential  applicant  to 
send,  by  November  8,  2002.  a 
notification  of  its  intent  to  apply  for 
participation  in  the  Local-Flex  program 
to  the  following  address: 
LocalFlex@ed.gov. 

The  notification  of  intent  to  apply  for 
participation  in  Local-Flex  is  optional 
and  should  not  include  information 
regarding  the  potential  applicant's 
Local-Flex  proposal.  LEAs  that  fail  to 
provide  the  notification  may  still  submit 
an  application  by  the  application 
deadline. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Milagros  Lanauze.  Telephone:  (202) 
401-0039  or  via  Internet: 
LocalFlex@ed.gov. 

If  you  use  a  telecommunications 
device  for  the  deaf  (TDD),  you  may  call 
the  Federal  Information  Relay  Service 
(FIRS)  at  1-800-877-8339.  Individuals 
with  disabilities  may  obtain  this  notice 
in  an  alternative  format  (e.g.,  Braille, 
large  print,  audiotape,  or  computer 
diskette)  on  request  to  the  contact 
person  listed  above. 

applications:  You  may  obtain  a  copy  of 
the  application  on  the  Department's  web 
site  at:  http://www.ed.gov/flexibility/ 
prog. 

You  may  also  obtain  a  copy  of  the 
application  from  the  contact  person 
identified  under  FOR  FURTHER 
INFORMATION  CONTACT. 

Electronic  Access  to  This  Document 

You  may  view  this  document,  as  well 
as  other  Department  of  Education 
documents  published  in  the  Federal 
Register  in  text  or  Adobe  Portable 
Document  Format  (PDF)  on  the  Internet 
at  the  following  site:  www.ed.gov/ 
legislation/FedRegister. 

To  use  PDF  you  must  have  Adobe 
Acrobat  Reader,  which  is  available  free 
at  this  site.  If  you  have  questions  about 
using  PDF,  call  the  U.S.  Government 
Printing  Office  (GPO),  toll-free,  at  1- 
888-293-6498;  or  in  the  Washington 
DC,  area  at  (202)  512-1530. 

Note:  The  official  version  of  this  document 
is  the  document  published  in  the  Federal 
Register.  Free  Internet  access  to  the  official 
version  of  the  Federal  Register  and  the  Code 


of  Federal  Regulations  is  available  on  GPO 
access  at:  www.access.gpo.gov/nara/ 
index.html. 

Program  Authority:  Sections  6151  through 
61 56  of  the  ESEA,  as  amended  by  the  No 
Child  Left  Behind  Act  of  2001  (Pub.L.  107- 
110). 

Dated:  September  13,  2002. 
Susan  B.  Neuman, 

Assistant  Secretary  for  Elementary  and 
Secondary  Education. 
[FR  Doc.  02-23737  Filed  ^15-02;  2:56  pm] 

BILUNG  CODE  4000-01-P 


DEPARTMENT  OF  ENERGY 

Environmental  Management  Stte- 
Speciflc  Advisory  Board,  Rocky  Rats 

agency:  Department  of  Energy. 
action:  Notice  of  open  meeting. 


summary:  This  notice  announces  a 
meeting  of  the  Environmental 
Management  Site-Specific  Advisory 
Board  (EM  SSAB).  Rocky  Flats.  The 
Federal  Advisory  Committee  Act  (Pub. 
L.  92-463.  86  Stat.  770)  requires  that 
public  notice  of  these  meeting  be 
announced  in  the  Federal  Register. 
DATES:  Thursday,  October  3,  2002.  6 
p.m.  to  9:30  p.m. 

ADDRESSES:  Jefferson  County  Airport 
Terminal  Building,  Mount  Evans  Room. 
11755  Airport  Way.  Broomfield.  CO. 
FOR  FURTHER  INFORMATION  CONTACT:  Ken 
Korkia.  Board/Staff  Coordinator.  Rocky 
Flats  Citizens  Advisory  Board.  9035 
North  Wadsworth  Parkway.  Suite  2250, 
Westminster.  CO.  80021;  telephone 
(303)  420-7855;  fax  (303)  420-7579. 
SUPPLEMENTARY  INFORMATION: 

Purpose  of  the  Board:  The  purpose  of 
the  Board  is  to  make  recommendations 
to  DOE  and  its  regulators  in  the  areas  of 
environmental  restoration,  waste 
management,  and  related  activities. 

Tentative  Agenda: 

1.  Meeting  with  new  site  manager. 
Eugene  Schmitt. 

2.  Update  on  natural  resource 
management  issues. 

3.  Finalize  and  approve  2003  work 
plan  and  budget. 

4.  End-state  discussion  regarding 
subsurface  soil  remediation. 

5.  Other  Board  business  may  be 
conducted  as  necessary. 

Public  Participation:  The  meeting  is 
open  to  the  public.  Written  statements 
may  be  filed  with  the  Board  either 
before  or  after  the  meeting.  Individuals 
who  wish  to  make  oral  statements 
pertaining  to  agenda  items  should 
contact  Ken  Korkia  at  the  address  or 
telephone  number  listed  above. 
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Requests  must  be  received  at  least  five 
days  prior  to  the  meeting  and  reasonable 
provisions  will  be  made  to  include  the 
presentation  in  the  agenda.  The  Deputy 
Designated  Federal  Officer  is 
empowered  to  conduct  the  meeting  in  a 
fashion  that  will  facilitate  the  orderly 
conduct  of  business.  Each  individual 
wishing  to  make  public  comment  will 
be  provided  a  maximum  of  five  minutes 
to  present  their  comments. 

Minutes:  The  minutes  of  this  meeting 
will  be  available  for  public  review  and 
copying  at  the  Public  Reading  Room 
located  at  the  Office  of  the  Rocky  Flats 
Citizens  Advisory  Board.  9035  North 
Wadsworth  Parkway.  Suite  2250, 
Westminister,  CO  80021;  telephone 
(303)  420-7855.  Hours  of  operations  for 
the  Public  Reading  Room  are  8:30  a.m. 
to  4:30  p.m..  Monday-Friday,  except 
Federal  holidays.  Minutes  will  also  be 
made  available  by  writing  or  calling  Deb 
Thompson  at  the  address  or  telephone 
number  listed  above.  Board  meeting 
minutes  are  posted  on  RFCAB's  web  site 
within  one  month  following  each 
meeting  at:  http://www.rfcab.org/ 
Minutes.HTML. 
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Issued  at  Washington,  DC  on  September 
12.  2002. 

Rachel  M.  Samuel, 

Deputy  Advisory  Committee  Management 
Officer. 

(FR  Doc.  02-23626  Filed  9-15-02;  8:45  am) 

BILUNG  CODE  6450-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  EF02-2021-000] 

Bonneville  Power  Administration; 
Notice  of  Filing 

September  11,  2002. 

Take  notice  that  on  July  31.  2002.  the 
Bonneville  Power  Administration 
(Bonneville)  tendered  for  filing  with  the 
Federal  Energy  Regulatory  Commission 
(Commission)  a  proposed  adjustment  to 
its  ACS-02  Generation  Imbalance 
Service  rate  pursuant  to  section  7(a)(2) 
of  the  pacific  Northwest  Electric  Power 
Planning  and  Conservation  Act.  16 
U.S.C.  839e(a)(2).  Pursuant  to 
Commission  regulation  300.21, 18  CFR 
399.21,  Bonneville  seeks  final  or  interim 
confirmation  and  approval  of  the 
amended  Generation  Imbalance  Service 
rate  effective  October  1,  2002. 
Boimeville  seeks  rate  approval  for  use 
during  the  period  October  1.  2002 
through  September  30,  2003. 

Bonneville's  proposed  Generation 
Imbalance  Service  rate  exempts  wind 


generation  resources  ft-om  the 
Generation  Imbalances  outside  the 
Generation  Imbalance  kilowatthour 
penalty  rate  for  imbalances  outside  the 
Generation  Imbalance  Deviation  Band 
when  the  actual  energy  delivered  from 
a  wind  resource  in  Bormeville's  Control 
Area  in  a  schedule  hour  is  less  than  the 
energy  scheduled  for  that  hour.  When 
energy  delivered  by  a  wind  generation 
resource  is  less  than  the  energy 
scheduled,  the  charge  will  be 
Bonneville's  incremental  cost  plus  10%. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.-  NE..  Washington,  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov.  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001  (a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  18,  2002. 

Magalie  R.  Salas, 

Secretary. 

|FR  t)oc.  02-23570  Filed  9-16-02;  8:45  am) 

BILUNG  CODE  6717-«1-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dockst  No.  EC02-11 3-000] 

Cinergy  Services,  Inc.,  on  Behalf  of  PSI 
Energy,  Inc.,  CInCap  Madison,  LLC, 
CinCap  VII,  LLC;  Notice  of  Filing 

September  11.  2002. 

Take  notice  that  on  September  6, 
2002.  Cinergy  Services,  Inc.,  on  behalf 


of  PSI  Energy,  Inc.,  CinCap  Madison. 
LLC  and  CinCap  VII.  LLC  (collectively. 
Applicants)  tendered  for  filing  an 
application  requesting  all  necessar>' 
authorizations  under  Section  203  of  the 
Federal  Power  Act,  16  U.S.C.  824b 
(2000).  for  Applicants  to  engage  in  a 
transfer  of  assets.  Copies  of  this  filing 
have  been  served  on  the  Indiana  Utility 
Regulatory  Commission. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE..  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  'FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  27,  2002. 

Magalie  R.  Salas, 

Secrvlarw 

|FR  Doc,  02-23568  Filed  9-16-02;  8:45  am] 

BILUNG  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP01 -350-009] 

Colorado  interatate  Gas  Company; 
Notice  of  Compliance  Filing 

September  11.  2002. 

Take  notice  that  on  September  9. 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1.  the  tariff  sheets  listed  in 
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Appendix  A  to  filing,  with  an  effective 
date  ofOctober  1.2002. 

CIG  states  that  the  tariff  sheets  are 
being  filed  in  compliance  with  the 
Commission's  August  5,  2002  order  in 
this  proceeding  to  implement  the  pro 
fonna  tariff  provisions  contained  in 
CIG's  May  23,  2002  Offer  of  Settlement 
filed  at  Docket  Nos.  RPOl-350-000.  et 
al.  Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
forTTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23572  Filed  9-16-02;  8:45  am] 

BHJJNG  COOE  6n7-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-53»-000] 

Colorado  Interstate  Gas  Company; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  11,  2002. 

Take  notice  that  on  September  6. 
2002,  Colorado  Interstate  Gas  Company 
(CIG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  First  Revised  Volume 
No.  1,  the  following  tariff  sheet  to 
become  effective  November  1.  2002: 

First  Revised  Sheet  No.  229A.01 

CIG  states  that  this  tariff  sheet  revises 
the  posting  procedures  for  the  monthly 
cash  out  index  price. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 


Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
vvmv./erc.gov  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary'. 

(FR  Doc.  02-23579  Filed  9-16-02;  8:45  am) 

BILUNG  CODE  6717-01-f> 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 


[Docket  No.  RP02-535-000] 

Eastern  Stu>re  Natural  Gas  Company; 
Notice  of  Proposed  Changes  In  FERC 
Gas  Tariff 

September  11,  2002. 

Take  notice  that  on  September  6,  2002 
Eastern  Shore  Natural  Gas  Company 
(ESNG)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1 ,  the  tariff  sheets  listed  in 
Appendix  A  to  the  filing,  to  become 
effecive  October  1,  2002. 

ESNG  states  that  the  purpose  of  this 
instant  filing  is  to  track  rate  changes 
attributable  to  storage  service  purchased 
from  Columbia  Gas  Transmission 
Corporation  (Columbia)  under  its  Rate 
Schedule  SST.  The  costs  of  the  above 
referenced  storage  service  comprise  the 
rates  and  charges  payable  (or  a  portion 
thereof)  under  ESNG's  Rate  Schedule 
CFSS.  This  tracking  filing  is  being  made 
pursuant  to  Section  3  of  ESNG's  Rate 
Schedule  CFSS. 


ESNG  states  that  copies  of  the  filing 
have  been  served  upon  its  jurisdictional 
customers  and  interested  State 
Commissions.  Any  person  desiring  to  be 
heard  or  to  protest  said  filing  should  file 
a  motion  to  intervene  or  a  protest  with 
the  Federal  Energy  Regulatory- 
Commission,  888  First  Street,  NE, 
Washington,  DC  20426,  in  accordance 
with  sections  385.214  or  385.211  of  the 
Commission's  Rules  and  Regulations. 
All  such  motions  or  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
ivwiv./eir.gov  using  the  "FERRIS"  link. 
Enter  the  docket  niunber  excluding  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23575  Filed  9-16-02;  8:45  am] 
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DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-537-000] 

El  Paso  Natural  Gas  Company;  Notice 
of  Proposed  Changes  in  FERC  Gas 
Tariff 

September  11,  2002. 

Take  notice  that  on  September  6. 
2002,  El  Paso  Natural  Company  (El 
Paso)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  No.  1-A,  the  following  tariff 
sheets,  to  become  effective  November  1, 
2002: 

First  Revised  Sheet  No.  266 
Second  Revised  Sheet  No.  280 
First  Revised  Sheet  No.  281 

El  Paso  states  that  the  tendered  tariff 
sheets  update  the  list  of  publications 
used  for  the  calculation  of  imbalance 
cash-out  index  prices. 


Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
MTvw./erc.gov  using  die  "FERRIS"  link. 
Enter  the  docket  number  excluding,  the 
last  three  digits  in  the  docket  number 
field  to  access  the  document.  For 
Assistance,  call  (202)  502-8222  or  for 
TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See,  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Secretary. 

IFR  Doc.  02-23577  Filed  9-16-02;  8:45  ami 

BILLING  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[DockM  No.  EC02-1 14-000] 

Hinson  Power  Company,  LLC;  Notice 
of  Filing 

September  11,  2002. 

Take  notice  that  on  September  5, 
2002,  Hinson  Power  Company,  LLC 
(Hinson),  filed  with  the  Federal  Energy 
Regulatory  Commission  (Commission) 
an  application  pursuant  to  Section  203 
of  the  Federal  Power  Act  (FPA)  for 
authorization  to  engage  in  a  proposed 
intra-corporate  reorganization. 

Hinson  respectfiilly  requests  that  the 
Commission  issue  its  order  approving 
the  proposed  intra-corporate 
reorganization  no  later  than  October  4, 
2002,  in  order  to  facilitate  the 
reorganization. 

Any  person  desiring  to  intervene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington,  DC 


20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the  " 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www.ferc.gov,  using  the  "FERRIS"  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY, 
(202)  208-1659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  26,  2002. 

Magalie  R.  Salas, 

Secretary'. 

[FR  Doc.  02-23569  Filed  9-16-02;  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 


Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-536-000] 

Mojave  Pipeline  Company;  Notice  of 
Proposed  Changes  in  FERC  Gas  Tariff 

September  11,  2002. 

Take  notice  that  on  September  6, 
2002,  Mojave  Pipeline  Company 
(Mojave)  tendered  for  filing  as  part  of  its 
FERC  Gas  Tariff,  Second  Revised 
Volume  JMo.  1,  the  following  tariff  sheets 
to  become  effective  November  1,  2002: 

First  Revised  Sheet  No.  152 
First  Revised  Sheet  No.  168 

Mojave  states  that  these  tariff  sheets 
revise  the  publication  used  for  valuing 
park  and  loan  penalty  gas. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street,  NE,  Washington.  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 


with  section  154.210  of  the 
Commission's  Regulations.  Protests  will 
be  considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to  the  proceedings. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  This 
filing  is  available  for  review  at  the 
Commission  in  the  Public  Reference 
Room  or  may  be  viewed  on  the 
Commission's  Web  site  at  http:// 
www'./erc.gov  using  the  "FERRIS"  link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
forTTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See.  18 
CFR  385.2001{a)(l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magalie  R.  Salas, 

Socrctorw 

IFR  Doc.  02-23576  Filed  9-16-02:  8:45  am] 

BILUNG  COOE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  ER02-2285-001  and  [Docket 
No.  EL99-73-003  (not  consolidated)] 

Niagara  Mohawk  Povver  Corporation 
and  Griffiss  Local  Development 
Corporation;  Notice  of  Filing 

September  11,  2002. 

Take  notice  that  on  September  6, 
2002,  Niagara  Mohawk  Power 
Corporation,  a  National  Grid  Company, 
submitted  a  Compliance  Filing  pursuant 
to  the  Commission's  Letter  Order  issued 
in  these  proceedings  on  August  23, 
2002. 

Any  person  desiring  to  inter\'ene  or  to 
protest  this  filing  should  file  with  the 
Federal  Energv  Regulatorv  Commission, 
888  First  Street.  NE,  Washington.  DC 
20426,  in  accordance  with  Rules  211 
and  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR  385.211 
and  385.214).  Protests  will  be 
considered  by  the  Commission  in 
determining  the  appropriate  action  to  be 
taken,  but  will  not  serve  to  make 
protestants  parties  to. the  proceeding. 
Any  person  wishing  to  become  a  party 
must  file  a  motion  to  intervene.  All  such 
motions  or  protests  should  be  filed  on 
or  before  the  comment  date,  and,  to  the 
extent  applicable,  must  be  served  on  the 
applicant  and  on  any  other  person 
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designated  on  the  official  service  list. 
This  filing  is  available  for  review  at  the 
Commission  or  may  be  viewed  on  the 
Commission's  Web  site  at  hUpJ/ 
www.ferc.gov.  using  the  "FERRIS  "  link. 
Enter  the  docket  number  excluding  the 
last  three  digits  in  the  docket  number 
filed  to  access  the  document.  For 
assistance,  call  (202)  502-8222  or  TTY. 
(202)  502-8659.  Protests  and 
interventions  may  be  filed  electronically 
via  the  Internet  in  lieu  of  paper;  see  18 
CFR  385.2001(a){l)(iii)  and  the 
instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link.  The 
Commission  strongly  encourages 
electronic  filings. 

Comment  Date:  September  27.  2002. 

Linwood  A.  Watson,  Jr., 

Deputy  Secretary. 

[FR  Doc.  02-23566  Filed  9-16-02;  8:45  am] 

BILLING  CODE  6717-01-^ 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Dock*!  No.  RP02-363-002] 

North  Ba|a  Pipeline,  LLC;  Notice  of 
Compliance  Rling 

September  11,  2002. 

Take  notice  that  on  September  9, 
2002,  North  Baja  Pipeline,  LLC  (NBP) 
tendered  for  filing  as  part  of  its  FERC 
Gas  Tariff,  the  tariff  sheets  listed  on 
Appendix  A  to  the  filing,  with  an 
effective  date  of  August  12,  2002. 

NBP  states  that  the  filing  is  being  filed 
to  comply  with  requirements  of  the 
Commission's  August  9,  2002  Order 
Accepting  Tariff  Sheets  Subject  to 
Conditions. 

North  Baja  further  states  that  a  copy 
of  this  filing  has  been  served  on  North 
Baja's  jurisdictional  customers  and 
interested  state  regulatory  agencies. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission, 
888  First  Street.  NE,  Washington,  DC 
20426,  in  accordance  with  section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  section  154.210 
of  the  Commission's  Regulations. 
Protests  will  be  considered  by  the 
Conunission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 


the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.200l(a)(l)(iii)  and  the  instructions 
on  the  Commission's  web  site  under  the 
"e-Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

|FR  Doc.  02-23574  Filed  9-16-02;  8:45  ami 

BILUNG  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  No.  RP02-1 1 4-000] 

Tennessee  Gas  Pipeline  Company; 
Notice  of  Comment  Periods 

September  11,  2002. 

Take  notice  that  the  following 
comment  periods  have  been  established 
in  the  above-captioned  technical 
conference  proceeding:  Initial 
comments  are  due  by  the  close  of 
business  October  1,  2002;  with  reply 
comments  due  by  the  close  of  business 
October  11.2002. 

All  comments  should  be  filed  with 
the  Secretary's  office  in  accordance  with 
the  provisions  of  the  Commission's 
Rules  of  Practice  and  Procedure.  In 
addition.  18  CFR  385.2010  (Rule  2010) 
requires  that  participants  must  serve  a 
copy  of  their  comments  to  on  each 
person  whose  names  appears  on  the 
official  service  list  in  this  proceeding. 

For  additional  information  please 
contact  Diane  Neal  at  (202)  502-6210  or 
Leonard  Burton  at  (202)  502-8074. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23573  Filed  »-16-02;  8:45  am] 

BILLING  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docket  Nos.  RP9&-197-«43  and  RP97-71- 
035] 

Transcontinental  Gas  Pipe  Line 
Corporation;  Notice  of  Filing 

September  11,  2002. 

Take  notice  that  on  September  6, 
2002,  Transcontinental  Gas  Pipe  Line 
Corporation  (Transco)  submitted  in 
Docket  No.  RP02-520-000  its  Annual 
Charge  Adjustment  (ACA)  filing  with 
the  Commission  in  order  to  reflect  an 


increase  in  the  ACA  rate  from  $0.0021 
to  $0.0022  to  be  effective  October  1, 
2002.  Subsequently,  Transco 
determined  that  its  filing  was  in  error 
because  the  Commission  had  not 
authorized  a  change  in  the  ciurently 
effective  ACA  rate  of  $0.0021.  In  order 
to  correct  its  error,  Transco  submitted  a 
letter  on  September  5,  2002  in  the 
Docket  No.  RP02-520  proceeding  in 
which  it  proposed  to  withdraw  its 
August  30,  2002  ACA  filing. 

Also,  on  September  6,  2002  Transco 
submitted  a  filing  in  Docket  Nos.  RP95- 
197.  RP97-71  and  RPOl-245  in  which  it 
proposed  to  revise  its  settlement  rates  in 
Docket  No.  RP01-245-000  to  implement 
the  roll-in  of  the  costs  of  Transco's 
Leidy  Line  and  Southern  expansion 
projects  as  authorized  by  various 
Commission's  orders  in  Transco's 
Docket  Nos.  RP95-197  and  RP97-71 
proceeding,  and  to  comply  with  the 
Commission's  finding  in  that 
proceeding  that  Transco  must  unbundle 
the  cost  of  its  Emergency  Eminence 
Storage  Withdrawal  Service  (Roll-In 
Filing). 

Since  the  Roll-In  Filing  incorporated 
the  proposed  changes  to  the  ACA  rate  as 
described  above,  many  of  the  tariff 
sheets  submitted  in  that  filing  reflected 
an  incorrect  ACA  rate  of  $0.0022. 

Therefore,  in  order  to  reflect  the 
correct  ACA  rate  of  $0.0021  on  the 
affected  tariff  sheets  included  in  the 
Roll-In  Filing,  Transco  is  submitting 
substitute  tariff  sheets,  as  appropriate. 

Transco  states  that  copies  of  the  filing 
are  being  mailed  to  affected  customers 
and  interested  State  Commissions. 

Any  person  desiring  to  protest  said 
filing  should  file  a  protest  with  the 
Federal  Energy  Regulatory  Commission. 
888  First  Street.  NE.,  Washington.  DC 
20426.  in  accordance  with  Section 
385.211  of  the  Commission's  Rules  and 
Regulations.  All  such  protests  must  be 
filed  in  accordance  with  Section 
154.210  of  the  Commission's 
Regulations.  Protests  will  be  considered 
by  the  Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  This  filing  is  available 
for  review  at  the  Commission  in  the 
Public  Reference  Room  or  may  be 
viewed  on  the  Commission's  Web  site  at 
http://www.ferc.gov  using  the  "FERRIS" 
link.  Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  The 
Commission  strongly  encourages 
electronic  filings.  See  18  CFR 
385.2001(a)(l)(iii)  and  the  instructions 
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on  the  Commission's  Web  site  under  the 
'e-Filing"  link. 

Magaiie  R.  Salas. 

Secretary. 

[FR  Doc.  02-23571  Filed  9-16-02;  8;45  am] 

BIUJNC  CODE  e717-01-P 

DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Doclwt  No.  RP02-538-000] 

Wyoming  Interstate  Company,  Ltd.; 
Notice  of  Proposed  Changes  in  FERC 
Gas  Tariff 

September  11,2002. 

Take  notice  that  on  September  6, 
2002,  Wyoming  Interstate  Company. 
Ltd.  (WIC)  tendered  for  filing  as  part  of 
its  FERC  Gas  Tariff,  Second  Revised 
Volume  No.  2,  the  following  tariff  sheet 
to  become  effective  November  1.  2002: 

First  Revised  Sheet  No.  36A 

WIC  states  that  this  tariff  sheet  revises 
the  posting  procedures  for  the  monthly 
cash  out  index  price. 

Any  person  desiring  to  be  heard  or  to 
protest  said  filing  should  file  a  motion 
to  intervene  or  a  protest  with  the 
Federal  Energy  Regulatory  Conunission, 
888  First  Street,  NE.,  Washington,  DC 
20426,  in  accordance  with  sections 
385.214  or  385.211  of  the  Commission's 
Rules  and  Regulations.  All  such  motions 
or  protests  must  be  filed  in  accordance 
with  section  154.210  of  the 
Commission's  Regulations. 

Proteus  will  be  considered  by  the 
Commission  in  determining  the 
appropriate  action  to  be  taken,  but  will 
not  serve  to  make  protestants  parties  to 
the  proceedings.  Any  person  wishing  to 
become  a  party  must  file  a  motion  to 
intervene.  This  filing  is  available  for 
review  at  the  Commission  in  the  Public 
Reference  Room  or  may  be  viewed  on 
the  Commission's  Web  site  at  http:// 
www./erc.gov  using  the  "FERRIS"  link. 

Enter  the  docket  number  excluding 
the  last  three  digits  in  the  docket 
number  field  to  access  the  document. 
For  Assistance,  call  (202)  502-8222  or 
for  TTY,  (202)  208-1659.  Comments, 
protests  and  interventions  may  be  filed 
electronically  via  the  Internet  in  lieu  of 
paper.  The  Commission  strongly 
encourages  electronic  filings.  See  18 
CFR  385.2001(a)(l)(iii)  and  the 


instructions  on  the  Commission's  web 
site  under  the  "e-Filing"  link. 

Magaiie  R.  Salas, 

Secretary. 

[FR  Doc.  02-23578  Filed  9-1&-02;  8:45  am) 

BHJJNQ  CODE  6717-01-P 


DEPARTMENT  OF  ENERGY 

Federal  Energy  Regulatory 
Commission 

[Docint  Na  CP02-416-000] 

Williams  Gas  Pipelines  Central 
Incorporated;  NoUce  of  Intent  To 
Prepare  an  Environmental  Assessment 
for  the  Proposed  Southwest  Missouri 
Expansion  Pro|ect  and  Request  for 
Comments  on  Environmental  Issues 

September  11.  2002. 

The  staff  of  the  Federal  Energy 
Regulatory  Commission  (FERC  or 
Commission)  will  prepare  an 
environmental  assessment  (EA)  that  will 
discuss  the  environmental  impacts  of 
Williams  Gas  Pipelines  Central 
Incorporated 's  (Williams)  proposed 
Southwest  Missouri  Expansion  Project 
in  Cherokee  County,  Kansas,  and  Jasper 
and  Newton  Counties,  Missouri.'  This 
EA  will  be  used  by  the  Commission  in 
its  decision-making  process  to 
determine  whether  the  project  is  in  the 
public  convenience  and  necessity. 

If  you  are  a  landowner  receiving  this 
notice,  you  may  be  contacted  by  a 
Williams  representative  about  the 
acquisition  of  an  easement  to  construct, 
operate,  and  maintain  the  proposed 
facilities.  The  pipeline  company  would 
seek  to  negotiate  a  mutually  acceptable 
agreement.  However,  if  the  project  is 
approved  by  the  Commission,  that 
approval  conveys  with  it  the  right  of 
eminent  domain.  Therefore,  if  easement 
negotiations  fail  to  produce  an 
agreement.  Williams  could  initiate 
condemnation  proceedings  in 
accordance  with  state  law. 

A  fact  sheet  prepared  by  the  FERC 
entitled  "An  Interstate  Natural  Gas 
Facility  On  My  Land?  What  Do  I  Need 
To  Know?"  should  have  been  attached 
to  the  project  notice  Petal  provided  to 
landowners.  This  fact  sheet  addresses  a 
number  of  typically  asked  questions, 
including  the  use  of  eminent  domain 
and  how  to  participate  in  the 
Commission's  proceedings.  It  is 
available  for  viewing  on  the  FERC 
Internet  Web  site  [http://www.ferc.gov]. 

This  Notice  of  Intent  (NOI)  is  being 
sent  to  landowners  along  William's 


proposed  pipeline  route;  Federal,  state, 
and  local  government  agencies;  national 
elected  officials;  regional  environmental 
and  public  interest  groups;  Indian  tribes 
that  might  attach  religious  and  cultural 
significance  to  historic  properties  in  the 
area  of  potential  effects:  local  libraries 
and  newspapers;  and  the  Commission's 
list  of  parties  to  the  proceeding. 
Government  representatives  are 
encouraged  to  notify  their  constituents 
of  this  proposed  action  and  encourage 
them  to  comment  on  their  areas  of 
concern.  Additionally,  with  this  NOI 
we 2  are  asking  Federal,  state,  local,  and 
tribal  agencies  with  jurisdiction  and/or 
special  expertise  with  respect  to 
envirorunental  issues  to  cooperate  with 
us  in  the  preparation  of  the  EA.  These 
agencies  may  choose  to  participate  once 
they  have  evaluated  William's  proposal 
relative  to  their  agencies' 
responsibilities.  Agencies  who  would 
like  to  request  cooperating  status  should 
follow  the  instructions  for  filing 
comments  described  below. 

Summary  of  the  Proposed  Project 

Williams  proposes  to  construct, 
expand,  own,  operate  and  maintain 
certain  natural  gas  facilities  in  order  to 
increase  incremental  firm  transportation 
service  to  two  existing  customers: 
Empire  District  Electric  Company  and 
Kansas  Gas  Service.  The  action  would 
include:  Constructing  15.67  miles  of  20- 
inch-diameter  pipeline,  begiiming  at  the 
end  of  William's  existing  Southern 
Trunk  20-inch-diameter  FR  pipeline  in 
Cherokee  Coimty,  Kansas,  and  ending  at 
Williams'  existing  meter  station  for  the 
Empire  Power  Plant  in  Jasper  County, 
Missouri;  removing  and  relocating  the 
pig  trap  currently  at  the  end  of  the 
Southern  Trunk  20-inch-diameter  FR 
pipeline  to  the  end  of  the  new  15.67- 
mile-long  20-inch-diameter  pipeline  at 
the  Empire  Power  Plant  meter  station; 
and  upgrading  piping  at  Williams' 
existing  Saginaw  Compressor  Station  in 
Newton  County,  Missouri  to  increase 
maximum  allowable  operating  pressure 
from  820  pounds  per  square  inch  gauge 
(psig)  to  900  psig.  The  general  location 
of  the  facilities  proposed  by  Williams  is 
shown  on  the  map  attached  as  appendix 
1.' 


'  Williams' application  was  filed  undnr  section 
7(c)  of  the  Natural  Gas  Act  and  Part  157  of  the 
Commission's  regulations  on  |uly  31.  2002. 


'  "We."  "us."  and  "our"  refer  lo  the 
environmental  staff  of  Ihe  FERCVs  Office  of  Energy 
Projects, 

^  The  appendices  referenced  in  this  notice  are  not 
being  printed  in  the  Federal  RegiMer  (xipies  are 
available  for  review  at  the  (ximmission's  Public 
Reference  Room  during  normal  business  hours  (8:30 
a.m.  to  5  a.m.  Eastern  time)  at  888  First  .Street.  NE.. 
Room  2A.  Washington.  EX:  20426.  or  call  (202)  502- 
H371,  or  on  the  FEKC  Internet  website 
[HMM.ferc.gov]  using  the  F='ERRJS  link.  For 
instructions  on  connecting  to  FERRIS  refer  to  the 

(>>ntinu«d 
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Land  Requirements  for  Construction 

Construction  of  the  facilities  proposed 
by  Williams  would  affect  a  total  of  about 
143  acres  of  land.  About  95  acres  would 
be  converted  into  new  permanent  right- 
of-way.  The  remaining  land  would  only 
be  used  temporarily,  and  after 
construction  would  be  restored  to  its 
previous  condition  and  use.  About  58 
percent  of  the  pipeline  route  would 
parallel  existing  pipeline,  railroad,  or 
overhead  electric  power  line  rights-of- 
way. 
The  EA  Process 

The  National  Environmental  Policy 
Act  (NEPA)  requires  the  Commission  to 
take  into  account  the  environmental 
impacts  that  could  result  from  an  action 
whenever  it  considers  the  issuance  of  a 
Certificate  of  Public  Convenience  and 
Necessity.  NEPA  also  requires  us  to 
discover  and  address  concerns  the 
public  may  have  about  proposals.  We 
call  this  "scoping."  The  main  goal  of  the 
scoping  process  is  to  focus  the  analysis 
in  the  EA  on  the  important 
environmental  issues.  By  this  NOI.  the 
Commission  requests  public  comments 
on  the  scope  of  the  issues  it  will  address 
in  the  EA.  All  comments  received  are 
considered  during  the  preparation  of  the 

EA. 
Our  independent  analysis  of  the 

issues  will  be  in  the  EA.  We  will  also 
evaluate  possible  alternatives  to  the 
proposed  action,  or  portions  of  the 
project,  and  make  recommendations  on 
how  to  lessen  or  avoid  impacts  on 
various  environmental  resources. 

Depending  on  the  comments  received 
during  the  scoping  process,  the  EA  may 
be  published  and  mailed  to  Federal, 
state,  and  local  agencies,  elected 
officials,  affected  landowners,  regional 
public  interest  groups,  Indian  tribes, 
local  newspapers  and  libraries,  and  the 
Commission's  official  service  list  for 
this  proceeding.  A  comment  period  will 
be  allotted  for  review  if  the  EA  is 
published.  We  will  consider  all 
comments  on  the  EA  before  we  make 
our  recommendations  to  the 
Commission. 

Currently  Identified  Environmental 
Issues 

The  EA  will  discuss  impacts  that 
could  occur  as  a  result  of  construction 
and  operation  of  the  proposed  projef:t. 
We  have  already  identified  a  number  of 
issues  that  we  think  deserve  attention 
based  on  a  preliminary  review  of  the 
proposed  facilities  and  the 
environmental  information  provided  by 


Williams.  This  preliminary  list  of  issues 
may  be  changed  based  on  your 
comments  and  our  analysis. 

Geology  and  Soils 

—Crossing  8.6  miles  of  soils  with 

potential  for  erosion. 
—Pipeline  construction  could  affect  44 

acres  of  agricultural  land. 

Water  Resources  and  Wetlands 
—Crossing  5  perennial  waterbodies 

within  Spring  River  drainage. 
—Pipeline  construction  could  affect 

about  2  acres  of  wetlands. 

Vegetation  and  Wildlife 
—Pipeline  construction  could  affect 

about  6  acres  of  forest. 
—5  areas  containing  habitat  for  sensitive 

state  species  would  be  crossed. 

Cultural  Resources 

—6  archaeological  sites  identified  in  the 

project  vicinity. 
—Native  American  concerns. 


last  [inw  of  this  rii)ln.H  Cxpin-,  of  Ihn  .i()(.«ii<li(  is 
w«rH  wilt  In  hII  Ih'iw  PH  I'iviiiK  •t"'-  ""'i'  ■'  "'  "'" 
niHil 


Public  Participation 

You  can  make  a  difference  by 
providing  us  with  your  specific 
comments  or  concerns  about  the  project. 
By  becoming  a  commentor,  your 
concerns  will  be  addressed  in  the  EA 
and  considered  by  the  Commission.  You 
should  focus  on  the  potential 
environmental  effects  of  the  proposal, 
alternatives  to  the  proposal  (including 
alternative  locations  or  routes),  and 
measures  to  avoid  or  lessen 
environmental  impact.  The  more 
specific  your  comments,  the  more  useful 
they  will  be.  Please  carefully  follow 
these  instructions  to  ensure  that  your 
comments  are  received  in  time  and 
properly  recorded: 

Send  an  original  and  two  copies  of 
your  letter  to:  Magalie  R.  Salas. 
Secretary,  Federal  Energy  Regulatory 
Commission,  888  First  St..  NE.,  Room 
1  A,  Washington.  DC  20426;  Ubel  one 
copy  of  the  comments  for  the -attention 
of  the  Gas/Hydro  Branch,  PI-11.3; 
Reference  Docket  No.  CP02-4 16-000; 
and  Mail  your  comments  so  that  they 
will  be  received  in  Washington,  DC  on 
or  before  October  18.  2002. 

Please  note  that  we  are  continuing  to 
experience  delays  in  mail  deliveries 
from  the  U.S.  Postal  Service.  As  a  result, 
we  will  include  all  comments  that  we 
receive  within  a  reasonable  time  frame 
in  our  environmental  analysis  of  this 
project.  However,  the  Commission 
strongly  encourages  electronic  filing  of 
any  comments,  interventions  or  protests 
to  this  proceeding.  See  18  CFR 
385.2001  {a)(l)(iii)  and  the  instructions 
on  the  Commission's  Internet  Web  site 
at  http://www.ferc.gov  under  the  "e- 


Filing"  link  and  the  link  to  the  User's 
Guide.  Before  you  can  file  comments 
you  will  need  to  create  a  free  account 
which  can  be  created  by  clicking  on 
"Login  to  File"  and  then  "New  User 
Account." 

We  might  mail  the  EA  for  comments. 
If  you  are  interested  in  receiving  it, 
please  return  the  Information  Request 
(appendix  2).  If  you  do  not  return  the 
Information  Request,  you  will  be  taken 
offthe  mailing  list. 

Becoming  an  Intervener 

In  addition  to  involvement  in  the  EA 
scoping  process,  you  may  want  to 
become  an  official  party  to  the 
proceeding  known  as  an.intervenor." 
Interveners  play  a  more  formal  role  in 
the  process.  Among  other  things, 
interveners  have  the  right  to  receive 
copies  of  case-related  Commission 
dociunents  and  filings  by  other 
intervenors.  Likewise,  each  intervener 
must  provide  14  copies  of  its  filings  to 
the  Secretary  of  the  Commission  and 
must  send  a  copy  of  its  filings  to  all 
other  parties  on  the  Commission's 
service  list  for  this  proceeding.  If  you 
want  to  become  an  intervener  you  must 
file  a  motion  to  intervene  according  to 
Rule  214  of  the  Commission's  Rules  of 
Practice  and  Procedure  (18  CFR 
385.214).*  Only  intervenors  have  the 
right  to  seek  rehearing  of  the 
Commission's  decision. 

Affected  landowners  and  parties  with 
environmental  concerns  may  be  granted 
intervenor  status  upon  showing  good 
cause  by  stating  that  they  have  a  clear 
and  direct  interest  in  this  proceeding 
which  would  not  be  adequately 
represented  by  any  other  parties.  You  do 
not  need  intervenor  status  to  have  your 
environmental  comments  considered. 
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Additional  Information 

Additional  information  about  the 
proposed  project  is  available  from  the 
Commission's  Office  of  External  Affairs 
at  1-866-208-FERC  or  on  the  FERC 
Internet  website  [www.ferc.gov)  using 
the  FERRIS  link. 

Click  on  the  FERRIS  link,  enter  the 
docket  number  excluding  the  last  three 
digits  in  the  Docket  Number  field.  Be 
.  sure  you  have  selected  an  appropriate 
date  range.  For  assistance  with  FERRIS, 
the  FERRIS  helpline  can  be  reached  at 
(202)  502-8222.  TTY  (202)  502-8659. 
The  FERRIS  link  on  the  FERC  Internet 
website  also  provides  access  to  the  text 
of  formal  documents  issued  by  the 


'  liilcrvniitiiJiis  may  also  Ix;  tiltJil  i)l<«:tronii:ally  via 
lh<!  Iiil<!rn(!l  in  linn  i)f  papnr.  .Si?f?thf!  pruvkni.s 
iliscussion  (in  niiiiK  (.orainHiils  fllRclninUiallv 


Commission,  such  as  orders,  notices, 
and  rulemakings. 

Magalie  R.  Salas, 

Secretary.  t 

|FR  Doc.  02-23567  Filed  9-16-02;  8:45  am] 

BILUNG  CODE  S717-«1-f> 


ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7378-3] 

Agency  Infonnatlon  Collection 
Activities:  Proposed  Collection; 
Comment  Request;  Tribal  Operator 
Certification  Program  Information 
Collection  Request 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
action:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Reduction  Act  (44  U.S.C. 
3501  et  seq.),  this  document  announces 
that  EPA  is  planning  to  submit  the 
following  proposed  Information 
Collection  Request  (ICR)  to  the  Office  of 
Management  and  Budget  (OMB):  Tribal 
Operator  Certification  Program  ICR,  EPA 
No.  2092.01.  Before  submitting  the  ICR 
to  OMB  for  review  and  approval,  EPA 
is  soliciting  comments  on  specific 
aspects  of  the  proposed  information 
collection  as  described  below. 
DATES:  Comments  must  be  submitted  on 
or  before  November  18,  2002. 
ADDRESSES:  People  interested  in  making 
comments  about  the  burden  and/or  cost 
estimates  outlined  in  the  Tribal 
Operator  Certification  Program  ICR 
should  direct  comments  to  the  Office  of 
Ground  Water  and  Drinking  Water, 
Drinking  Water  Protection  Branch,  Mail 
Code  4606M,  1200  Pennsylvania 
Avenue,  NW.,  Washington,  DC  20460. 
FOR  FURTHER  INFORMATION  CONTACT:  For 
more  information,  or  to  obtain  a  copy  of 
the  draft  Tribal  Operator  Certification 
Program  ICR  without  charge,  please 
contact  Lisa  Christ  (202)  564-8354,  fax 
(202)  564-3755,  e-mail: 
christ.lisa@epa.gov. 

SUPPLEMENTARY  INFORMATION: 

Affected  entities:  Entities  potentially 
affected  by  this  action  are  Tribal 
Drinking  Water  Systems  and  Tribal 
Operator  Certification  Providers. 

Title:  Tribal  Operator  Certification 
Program  Information  Collection  Request 
(EPA  No.  2092.01). 

Abstract:  The  Tribal  Operator 
Certification  Program  was  developed  to 
increase  public  health  protection  by 
increasing  training  and  certification  of 
personnel  operating  community  and 
nontransient  noncommunity  drinking 


water  systems  in  Indian  Country.  This 
voluntary  program  is  intended  to 
provide  tribes  with  further  training  and 
certification  opportunities  in  addition  to 
existing  training  or  certification 
programs  offered  by  States,  various 
federal  agencies,  and  private 
organizations.  The  Information 
Collection  Request  will  estimate  the 
burden  and  cost  to  tribal  drinking  water 
system  operators  who  seek  certifications 
from  EPA  approved  providers. 

In  addition,  the  burden  and  cost  to 
Tribal  Certification  Providers  will  be 
estimated.  The  information  collected 
will  be  used  to  measure  EPA's  goal  for 
80%  of  tribal  community  and 
nontransient  noncommunity  water 
systems  to  have  a  certified  operator  by 
2005.  Establishing  a  tribal  operator 
certification  program  will  help  achieve 
this  goal  while  bringing  greater  public 
health  protection  to  tribal  communities. 
The  information  collected  will  include: 
nimiber  and  level  of  new  certifications, 
number  and  level  of  renewal 
certifications,  information  regarding 
revoked  and  suspended  certifications, 
and  training  status  for  tribal  drinking 
water  system  operators.  Responses  to 
the  collection  of  information  are 
voluntary.  An  agency  may  not  conduct 
or  sponsor,  and  a  person  is  not  required 
to  respond  to.  a  collection  of 
information  unless  it  displays  a 
currently  valid  OMB  control  number. 
The  OK^  control  niunbers  for  EPA's 
regulations  are  listed  in  40  CFH  part  9 
and  48  CFR  Chapter  15. 

The  EPA  would  like  to  solicit 
comments  to: 

(i)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  information  will  have 
practical  utility: 

(ii)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(iii)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(iv)  Minimize  the  burden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriate  automated  electronic, 
mechanical,  or  other  technological 
collection  techniques  or  other  forms  of 
information  technology,  e.g.,  permitting 
electronic  submission  of  responses. 

Burden  Statement:  The  estimated 
annual  burden  for  the  Tribal  Operator 
Certification  Program  is  approximately 
2.597  hours.  The  estimated  average 
burden  hours  per  response  is  1 7.6 
hours.  The  estimated  average  number  of 


responses  per  respondent  is  0.54.  The 
estimated  number  of  likely  respondents 
annually  is  271.  The  estimated  annual 
cost  is  $71,256;  of  which  $0  represents 
capital  and  start-up  costs,  and  $82 
represents  operation  and  maintenance 
costs.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  persoruiel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
complete  and  review  the  collection  of 
information:  and  transmit  or  otherwise 
disclose  the  information. 

Dated:  September  11.  2002. 

Cynthia  C  Dougherty, 

Director,  Office  of  Ground  Water  and  Drinking 
Water. 

|FR  Doc.  02-2.3592  Filed  9-16-02:  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7377-6] 

Agency  Information  Collection 
ActtvRles:  Submission  for  OMB 
Review;  Comment  Request;  NSPS  for 
Equipment  Lealis  of  VOC  in  Petroleum 
Refineries 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 

SUMMARY:  In  compliance  with  the 
Paperwork  Recution  Action  (44  U.SC. 
3501  et  seq.],  this  document  announces 
that  the  following  Information 
Collection  Request  (ICR)  has  been 
forwarded  to  the  Office  of  Management 
and  Budget  (OMB)  for  review  and 
approval:  NSPS  for  Equipment  Leaks  of 
VOC  in  Petroleum  Refineries — Subpart 
GGG.  OMB  Control  Number  2060-0067; 
expiring  October  31.  2002.  The  ICR 
describes  the  nature  of  the  information 
collection  and  its  expected  burden  and 
cost;  where  appropriate,  it  includes  the 
actual  data  collection  instrument. 
DATES:  Comments  must  be  submitted  on 
or  before  October  17,  2002. 
ADDRESSES:  Send  comments,  referencing 
EPA  ICR  No.  0983.07  and  OMB  Control 
No.  2060-0067,  to  the  following 
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addresses:  Susan  Auby.  U.S. 
Environmental  Protection  Agency. 
Collection  Strategies  Division  (Mail 
Code  2822T),  1200  Pennsylvania 
Avenue.  NW..  Washington,  DC  204B0- 
0001;  and  to  Office  of  Information  and 
Regulatory  Affairs,  Office  of 
Management  and  Budget  (OMB), 
Attention:  Desk  Officer  for  EPA,  725 
17th  Street.  NW.,  Washington,  DC 
20503. 

FOR  FURTHER  INFORMATION  CONTACT:  For 
a  copy  of  the  ICR  contact  Susan  Auby 
at  EPA  by  phone  at  (202)  566-1672,  by 
e-mail  at  auhy.susan@epa.gnv.  or 
download  off  the  Internet  at  http:// 
www.epa.gov/icr  and  refer  to  EPA  ICR 
No.  0983.07.  For  technical  questions 
about  the  ICR  contact  Dan  Chadwick  at 
(202) 564-7054. 
SUPPLEMENTARY  INFORMATION: 

Title:  NSPS  for  Equipment  Leaks  of 
VOC  in  Petroleum  Refineries— Subpart 
GGG,  OMB  Control  No.  2060-0067;  EPA 
ICR  No.  0983.07,  expiration  date 
October  31,  2002.  This  is  a  request  for 
extension  of  a  currently  approved 
collection. 

Abstract:  The  New  Source 
Performance  Standards  (NSPS)  for 
Equipment  Leaks  of  Volatile  Organic 
Compounds  [WiyC.)  in  Petroleum 
Refineries  were  proposed  on  January  4, 
1983  and  promulgated  on  May  30,  1984. 
These  standards  apply  to  the  following 
facilities  in  petroleum  refineries: 
compressors  and  the- group  of  all 
equipment  (e.g.  valves,  pumps,  flanges, 
etc.)  within  a  process  unit  in  VOC 
service,  commencing  construction  or 
reconstruction  after  the  date  of  proposal. 
This  information  is  being  collected  to 
assure  compliance  with  40  CFR  part  60, 
subpart  GGG. 

Owners  or  operators  of  the  affected 
facilities  described  must  make  one-time- 
only  notifications.  Owners  or  operators 
are  also  required  to  maintain  records  of 
the  occurrence  and  duration  of  any 
startup,  shutdown,  or  malfunction  in 
the  operation  of  an  affected  facility,  or 
any  period  during  which  the  monitoring 
system  is  inoperative.  Monitoring 
requirements  specific  to  Equipment 
Leaks  of  VOC  in  Petroleum  Refineries 
provide  information  on  which 
components  are  leaking  V(3Cs.  NSPS 
subpart  GGG  references  the  compliance 
requirements  of  NSPS  subpart  VV. 
Owners  or  operators  are  required  to 
periodically  (time  period  varies 
depending  on  equipment  type  and  leak 
history)  record  information  identifying 
leaking  equipment,  repair  methods  used 
to  stop  the  leaks  and  dates  of  repair. 
Semiannual  reports  are  required  to 
measure  compliance  with  the  standards 
of  NSPS  subpart  VV  as  referenced  by 


NSPS  subpart  GGG  .  These  notifications, 
reports,  and  records  are  essential  in 
determining  compliance;  and  are 
required,  in  general,  of  all  sources 
subject  to  NSPS,  Any  owner  or  operator 
subject  to  the  provisions  of  this  part 
shall  maintain  a  file  of  these 
measurements,  and  retain  the  file  for  at 
least  two  years  following  the  date  of 
such  measurements,  maintenance 
reports,  and  records. 

All  reports  are  sent  to  the  delegated 
State  or  Local  authority.  In  the  event 
that  there  is  no  such  delegated 
authority,  the  reports  are  sent  directly  to 
the  EPA  Regional  Office.  Responses  to 
this  information  collection  are 
mandatory.  Section  111  of  the  Clean  Air 
Act  as  Amended  provide  EPA  with  the 
authority  for  NSPS  standards;  40  CFR 
part  60,  NSPS  subpart  GGG,  requires  the 
collection  of  the  emissions  data. 
An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  it  displays  a  currently  valid  OMB 
control  number.  The  OMB  control 
numbers  for  EPA's  regulations  are  listed 
in  40  CFR  part  9  and  48  CFR  Chapter 
15.  The  Federal  Register  document 
required  under  5  CFR  1320.8(d). 
soliciting  comments  on  this  collection 
of  information  was  published  on 
lanuary  30,  2002,  (67  FR  4421):  no 
comments  were  received. 

Burden  Statement:  The  annual  public 
reporting  and  recordkeeping  burden  for 
this  collection  of  information  is 
estimated  to  average  57  hours  per 
response.  Burden  means  the  total  time, 
effort,  or  financial  resources  expended 
by  persons  to  generate,  maintain,  retain, 
or  disclose  or  provide  information  to  or 
for  a  Federal  agency.  This  includes  the 
time  needed  to  review  instructions; 
develop,  acquire,  install,  and  utilize 
technology  and  systems  for  the  purposes 
of  collecting,  validating,  and  verifying 
information,  processing  and 
maintaining  information,  and  disclosing 
and  providing  information;  adjust  the 
existing  ways  to  comply  with  any 
previously  applicable  instructions  and 
requirements;  train  personnel  to  be  able 
to  respond  to  a  collection  of 
information;  search  data  sources; 
c:omplete  and  review  the  collection  of 
information;  and  transmit  or  otherwise 
disclose  the  information. 

Respon den ts/ Affected  Entities : 
Owners  and  operators  of  petroleum 
refineries. 

Estimated  Number  of  Respondents: 
48. 

Frequency  of  Response:  Initial, 
weekly,  monthly,  quarterly,  semiannual 
Estimated  Total  Annual  Hour  Burden 
6,137  hours. 


Estimated  Total  Annualized  Capital, 
and  O&M  Cost  Burden:  SO. 

Send  comments  on  the  Agency's  need 
for  this  information,  the  accuracy  of  the 
provided  burden  estimates,  and  any 
suggested  methods  for  minimizing 
respondent.burden.  including  through 
the  use  of  automated  collection 
techniques  to  the  addresses  listed  above. 
Please  refer  to  EPA  ICR  No.  0983.07  and 
OMB  Control  No.  2060-0067  in  any 
correspondence. 

Dated:  August  23,  2002. 
Oscar  Morales, 

D/rwfor,  Collection  Strategies  Division. 
|FR  Doi;.  02-2.3591  Filed  9-16-02;  8:45  am] 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7377-5] 

EPA  Science  Advisory  Board 
Executive  Committee;  Notification  of 
Public  Advisory  Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act,  Public  Law  92-463, 
notice  is  hereby  given  that  the  Executive 
Committee  (EC)  of  the  U.S.  EPA  Science 
Advisory  Board  (SAB)  will  meet  on 
Tuesday,  October  1 ,  2002  and 
Wednesday.  October  2.  2002  at  the 
Hotel  Washington.  (Federal  Room)  515 
15th  Street.  NW..  Washington,  DC.  The 
meeting  will  begin  by  9  a.m.  on  October 
1  and  adjourn  no  later  than  3  p.m.  on 
October  2,  2002  Eastern  Time.  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a  first 
come  basis. 

Purpose  of  the  Meeting:  This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
leadership,  and  addresses  a  variety  of 
issues  germane  to  the  operation  of  the 
Board.  The  agenda  for  the  meeting  will 
be  posted  on  the  SAB  Web  site 
r/j«p.//HTVw.epa.gov/sabj  approximately 
two  weeks  before  the  meeting  and  may 
include,  but  not  be  limited  to  the 
following: 

1.  Action  on  Committee  reports, 
including: 

(a)  Radiation  Advisory  Committee 
(RAG):  "Underground  Storage  Tanks 
(UST)  Cleanup  and  Resource 
Conservation  and  Recovery  Act  (RCRA) 
Subtitle  C  Program  Benefits,  Costs,  and 
Impacts  Assessments:  An  EPA  Science 
Advisory  Board  Advisory" 

(b)  Executive  Committee's 
Trichloroethylene  (TCE)  Review  Panel: 
"Review  of  Draft  Trichloroethylene 


Health  Risk  Assessment:  Synthesis  and 
Characterization-An  SAB  Report" 

2.  Meeting  with  Agency  leaders, 
including 

(a)  Ms.  Linda  Fisher,  Deputy 
Administrator,  USEPA 

(b)  Dr.  Paul  Gilman,  Science  Advisor 
to  Governor  Whitman,  and  Assistant 
Administrator,  Office  of  Research  and 
Development,  USEPA 

3.  Matters  of  Board  business, 
including 

(a)  Finalizing  the  SAB  project  agenda 
for  FY2003, 

(b)  A  Consultation  qn  Data  Quality 
and  Reproducibility — The  background 
and  charge  questions  for  this 
consultation  are  located  on  the  SAB 
Web  site  under  "Recent  Additions"  then 
click  "Executive  Committee,"  For 
further  information  about  the 
Consultation,  please  contact  Mr. 
Lawrence  Martin,  Designated  Federal 
Officer  on  202-564-6497,  or  via  e-mail 
at  martin.lawrence@epa.gov. 

Availability  of  Review  Materials:  Draft 
SAB  reports  or  other  relevant  materials 
will  be  posted  on  the  SAB  Web  site 
(http  ://www.  epa  .gov/sab)  approximately 
two  weeks  before  the  date  of  the 
meeting. 

For  Further  Information:  Any  memt>er 
of  the  public  wishing  further 
information  concerning  this  meeting  or 
wisliing  to  submit  brief  oral  comments 
(5  minutes  or  less)  must  contact  Mr,  A. 
Robert  Flaak,  Desigoated  Federal 
Officer,  EPA  Science  Advisory  Board 
(1400A),  U.S.  Environmental  Protection 
Agency,  1200  Pennsylvania  Avenue, 
NW.,  Washington,  DC  20460;  telephone 
(202)  564-4546;  FAX  (202)  501-0582;  or 
via  e-mail  at  flaak.robert@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Flaak  no  later  than  noon 
Eastern  Time  on  September  24,  2002. 
Logistical  information  concerning  this 
meeting  is  available  from  Ms.  Diana 
Pozun,  Program  Specialist.  EPA  Science 
Advisory  Board  (1400A),  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW., 
Washington.  DC  20460;  telephone  (202) 
564-4544;  FAX  (202)  501-0323;  or  via 
e-mail  at  pozun.diana@epa.gov. 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
comments  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 


individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  limited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  available  to  the 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Dr. 
Barnes  at  the  address/contact 
information  noted  above  in  the 
following  formats:  one  hard  copy  with 
original  signature,  and  one  electronic 
copy  via  e-mail  (acceptable  file  format: 
WordPerfect.  Word,  or  Rich  Text  Tie; 
(in  IBM-PC/Windows  95/98  format). 
Those  providing  written  comments  and 
who  attend  the  meeting  are  also  asked 
to  bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information:  Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Web  site  (http://wwnv.epa.gov/sab] 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-4533  or  via  fax  at  (202)  501-0323. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  9,  2002. 

Vanesisa  Vu. 

nirector.  EPA  Science  Advisors'  Board  Staff 
Office. 

|FR  Dor.  02-2.3590  Filed  9-1(MJ2;  8:45  ami 
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ENVIRONMENTAL  PROTECTION 
AGENCY 

[FRL-7379-7] 

EPA  Science  Advisory  Board, 
Exocuthw  Committee;  Addendum  to 
Notification  of  Public  Advisory 
Committee  Meeting 

Pursuant  to  the  Federal  Advisory 
Committee  Act.  Public  L.aw  92-463,  as 
amended  (5  U.S.C.  App.).  notice  is 
hereby  given  that  the  agenda  for  the 
meeting  of  the  Executive  Committee 
(EC)  of  the  U.S.  EPA  Science  Advisory- 
Board  (SAB)  to  be  held  on  Tuesday, 
October  1.  2002  and  Wednesday.  ' 
October  2.  2002  at  the  Hotel  Washington 
(Federal  Room),  515  15th  Street,  NW., 
Washington,  DC  has  been  expanded  to 
include  a  review  of  the  report  from  the 
SAB  Metals  Assessment  Panel  which 
met  September  10-12.  2002.  The  EC 
meeting  will  begin  by  9  a.m.  on  October 
1  and  adjourn  no  later  than  3  p.m.  on 
October  2,  2002  Eastern  Time.  The 
meeting  is  open  to  the  public,  however, 
seating  is  limited  and  available  on  a  first 
come  basis. 

Purpose  of  the  Meeting:  This  meeting 
of  the  SAB  Executive  Committee  is  one 
in  a  series  of  periodic  meetings  in  which 
the  EC  takes  action  on  reports  generated 
by  SAB  Committees,  meets  with  Agency 
leadership,  and  addresses  a  variety  of 
issues  germane  to  the  operation  of  the 
Board.  The  agenda  for  the  meeting  will 
be  posted  on  the  SAB  Web  site 
(www.epa.gov/sab)  approximately  two 
weeks  before  the  meeting. 

Due  to  critical  mission  and  schedule 
requirements,  there  is  insufficient  time 
to  provide  the  full  15  calendar  days 
notice  for  this  addendum  in  the  Federal 
Register  prior  to  this  meeting  of  the  SAB 
Executive  Committee,  pursuant  to  the 
final  rule  on  Federal  Advisory 
Committee  Management  codified  at  41 
CFR  102-3.150. 

Availability  of  Review  Materials:  Draft 
SAB  reports  or  other  relevant  materials 
will  be  posted  on  the  SAB  Web  site 
(H'Vi'Vi-.epa.gov/snh]  approximately  two 
weeks  before  the  date  of  the  meeting. 
Background  on  Metals  Assessment 
Panel:  The  EPA  SAB  announced  in  67 
FR  38957-38959.  June  6,  2002.  that  it 
had  been  asked  to  undertake  a  review  of 
EPA's  draft  Action  Plan  for  the 
"Framework  for  Metals  Assessment  and 
Cross- Agency  Guidance  for  Assessing 
Metals-Related  Hazard  and  Risk."  The 
background,  charge,  and  description  of 
the  review  documents  appear  in  the 
above  referenced  Federal  Register 
notice  and  are  also  available  at  the  SAB 
Web  site  (wv^rw.epa.gov/sab).  The  charge; 
for  this  review  was  published  in  67  FR 
38957-38959,  June  6,  2002.  The  review 
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documents  and  their  availability  were 
published  in  67  FR  46505-46506,  July 
15.  2002. 

FOR  FURTHER  INFORMATION  COINTACT:  Any 
member  of  the  public  wishing  further 
information  concerning  this  meeting  or 
wishing  to  submit  brief  oral  comments 
(5  minutes  or  less)  must  contact  Mr.  A. 
Robert  Flaak,  Designated  Federal 
Officer.  EPA  Science  Advisory  Board 
{1400A),  U.S.  Environmental  Protection 
Agency.  1200  Pennsylvania  Avenue, 
NW.,  Washington.  DC  20460;  telephone 
(202)  564^546;  FAX  (202)  501-0582;  or 
via  e-mail  at  flaak.robert@epa.gov. 
Requests  for  oral  comments  must  be  in 
writing  (e-mail,  fax  or  mail)  and 
received  by  Mr.  Flaak  no  later  than  noon 
Eastern  Time  on  September  24,  2002. 
Logistical  information  concerning  this 
meeting  is  available  from  Ms.  Diana 
Pozun,  Program  Specialist,  EPA  Science 
Advisory  Board  (1400A).  U.S. 
Environmental  Protection  Agency,  1200 
Pennsylvania  Avenue,  NW.. 
Washington,  DC  20460;  telephone  (202) 
564-4544;  FAX  (202)  501-0323;  or  via 
e-mail  at  pozun.diana@epa.gov 

Providing  Oral  or  Written  Comments  at 
SAB  Meetings 

It  is  the  policy  of  the  EPA  Science 
Advisory  Board  to  accept  written  public 
conunents  of  any  length,  and  to 
accommodate  oral  public  comments 
whenever  possible.  The  EPA  Science 
Advisory  Board  expects  that  public 
statements  presented  at  its  meetings  will 
not  be  repetitive  of  previously 
submitted  oral  or  written  statements. 
Oral  Comments:  In  general,  each 
individual  or  group  requesting  an  oral 
presentation  at  a  face-to-face  meeting 
will  be  hmited  to  a  total  time  of  ten 
minutes  (unless  otherwise  indicated). 
For  teleconference  meetings, 
opportunities  for  oral  comment  will 
usually  be  limited  to  no  more  than  three 
minutes  per  speaker  and  no  more  than 
fifteen  minutes  total.  Deadlines  for 
getting  on  the  public  speaker  list  for  a 
meeting  are  given  above.  Speakers 
should  bring  at  least  35  copies  of  their 
comments  and  presentation  slides  for 
distribution  to  the  reviewers  and  public 
at  the  meeting.  Written  Comments: 
Although  the  SAB  accepts  written 
comments  until  the  date  of  the  meeting 
(unless  otherwise  stated),  written 
comments  should  be  received  in  the 
SAB  Staff  Office  at  least  one  week  prior 
to  the  meeting  date  so  that  the 
comments  may  be  made  availablt!  to  thi? 
committee  for  their  consideration. 
Comments  should  be  supplied  to  Mr. 
Flaak  at  the  address/contact  information 
noted  above  in  the  following  formats: 
One  hard  copy  with  original  signature. 


and  one  electronic  copy  via  e-mail 
(acceptable  file  format:  WordPerfect, 
Word,  or  Rich  Text  files  (in  IBM-PC/ 
Windows  95/98  format).  Those 
providing  written  comments  and  who 
attend  the  meeting  are  also  asked  to 
bring  25  copies  of  their  comments  for 
public  distribution. 

General  Information:  Additional 
information  concerning  the  EPA  Science 
Advisory  Board,  its  structure,  function, 
and  composition,  may  be  found  on  the 
SAB  Website  (http://www.epa.gov/sab) 
and  in  The  FY2001  Annual  Report  of 
the  Staff  Director  which  is  available 
from  the  SAB  Publications  Staff  at  (202) 
564-^533  or  via  fax  at  (202)  501-0323. 

Meeting  Access:  Individuals  requiring 
special  accommodation  at  this  meeting, 
including  wheelchair  access  to  the 
conference  room,  should  contact  Mr. 
Flaak  at  least  five  business  days  prior  to 
the  meeting  so  that  appropriate 
arrangements  can  be  made. 

Dated:  September  12.  2002. 
Vanessa  Vu. 

Director.  EPA  Science  Advisory  Board  Staff 
Office. 
IFR  Dcx:.  02-23717  Filed  9-16-02;  8:45  am) 
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ENVIRONMENTAL  PROTECTION 

AGENCY 

[OPP-2002-0254;  FRL-7274-51 

State  RFRA  Issues  Research  and 
Evaluation  Group;  Working  Committee 
on  Pesticide  Operations  and 
Management 

AGENCY:  Environmental  Protection 
Agency  (EPA). 
ACTION:  Notice. 


SUMMARY:  The  State  Federal  Insecticide, 
Fugicide,  and  Rodenticide  Act  (FIFRA) 
Issues  Research  and  Evaluation  Group 
(SFIREG)  Working  Committee  on 
Pesticide  Operations  and  Management 
(WC/POM)  will  hold  a  2-day  meeting. 
This  notice  announces  the  location  and 
times  for  the  meeting  and  sets  forth  the 
tentative  agenda  topics. 
DATES:  The  meeting  will  be  held  on 
Monday,  October  7.  2002.  from  8:30 
a.m.  to  5  p.m..  and  Tuesday.  October  8, 
2002.  from  8:30  a.m.  to  12  noon. 
ADDRESSES:  This  meeting  will  be  held  at 
the  Days  Inn.  2000  Jefferson  Davis  Hwy., 
Crvstal  City.  VA. 

Comments  may  be  submitted  by  mail. 
I'lectronicaliy,  or  in  person.  Please 
follow  the  detailed  instructions  for  each 
method  as  provided  in  Unit  I.  of  the 
SUPPLEMENTARY  INFORMATION.  To  ensure 
proper  receipt  by  EPA.  it  is  imperative 
that  vou  identify  docket  ID  number 


OPP-2002-0252  in  the  subject  line  on 
the  first  page  of  your  response. 
FOR  FURTHER  INFORMATION  CONTACT: 
Georgia  A.  McDuffie,  Field  and  External 
Affairs  Division  (7506C),  Office  of 
Pesticide  Programs,  Environmental 
Protection  Agency,  1200  Pennsylvania 
Ave.,  NW.,  Washington,  DC  20460; 
telephone  number:  (703)  605-0195;  fax 
number:  (703)  308-1850;  e-mail  address: 
mcduffie.georgia@epa.gov. 

Philip  H.  Gray.  SFIREG  Executive 
Secretary.  P.O.  Box  1249.  Hardwick.  VT 
05843-1249;  telephone  niunber:  (802) 
472-6956;  fax  number:  (802)  472-6957; 
e-mail  address: 
aapco@plainfield.bypass.com. 

SUPPLEMENTARY  INFORMATION: 

I.  General  Information 

A.  Does  this  Action  Apply  to  Me? 

This  action  is  directed  to  the  public 
in  general.  This  action  may.  however,  be 
of  interest  to  all  parties  interested  in 
SFIREG's  information  exchange 
relationship  with  EPA  regarding 
important  issues  related  to  human 
health,  environmental  exposure  to 
pesticides,  and  insight  into  EPA's 
decision-making  process  are  invited  and 
encourage  to  attend  the  meetings  and 
participate  as  appropriate.  Since  other 
entities  may  also  be  interested,  the 
Agency  has  not  attempted  to  describe  all 
the  specific  entities  that  may  be  affected 
by  this  action.  If  you  Jiave  any  questions 
regarding  the  applicability  of  this  action 
to  a  particular  entity,  consult  the  person 
listed  under  FOR  FURTHER  INFORMATION 
CONTACT. 

B.  How  Can  I  Get  Additional 
Information.  Including  Copies  of  this 
Document  and  Other  Related 
Documents? 

1 .  Electronically.  You  may  obtain 
electronic  copies  of  this  document,  and 
certain  other  related  documents  that 
might  be  available  electronically,  from 
the  EPA  Internet  Home  Page  at  http:// 
www.epa.gov/.  To  access  this 
document,  on  the  Home  Page  select 
"Laws  and  Regulations,"  "Regulations 
and  Proposed  Rules,"  and  then  look  up 
the  entry  for  this  document  under  the 
"Federal  Register — Environmental 
Documents."  You  can  also  go  directly  to 
the  Federal  Register  listings  at  http:// 
www.epa.gov/fedrgstr/. 

2.  In  person.  The  Agency  has 
established  an  official  record  for  this 
action  under  docket  ID  number  OPP- 
2002-0254.  The  official  record  consists 
of  the  documents  specifically  referenced 
in  this  action,  any  public  comments 
received  during  an  applicable  comment 
period,  and  other  information  related  to 
this  action,  including  any  information 


claimed  as  Confidential  Business 
Information  (CBI).  This  official  record 
includes  the  documents  that  are 
physically  located  in  the  docket,  as  well 
as  the  documents  that  are  referenced  in 
those  documents.  The  public  version  of 
the  official  record  does  not  include  any 
information  claimed  as  CBI.  The  public 
version  of  the  official  record,  which 
includes  printed,  paper  versions  of  any 
electronic  comments  submitted  during 
an  applicable  comment  period,  is 
available  for  inspection  in  the  Public 
Information  and  Records  Integrity 
Branch  (PIRIB),  Rm.  119,  Crystal  Mall 
#2,  1921  Jefferson  Davis  Hwy., 
Arlington,  VA,  from  8:30  a.m.  to  4  p.m., 
Monday  through  Friday,  excluding  legal 
holidays.  The  PIRIB  telephone  number 
is  (703)  305-5805. 

C.  How  and  to  Whom  Do  I  Submit 
Comments? 

You  may  submit  comments  through 
the  mail,  in  person,  or  electronically.  To 
ensure  proper  receipt  by  EPA,  it  is 
imperative  that  you  identify  docket  ID 
number  OPP-2002-0254  in  the  subject 
line  on  the  first  page  of  your  response. 

1 .  By  mail.  Submit  your  comments  to: 
Public  Information  and  Records 
Integrity  Branch  (PIRIB),  Information 
Resources  and  Services  Division 
(7502C).  Office  of  Pesticide  Programs 
(OPP),  Environmental  Protection 
Agency.  1200  Pennsylvania  Ave.,  NW.. 
Washington.  DC  20460. 

2.  In  person  or  by  courier.  Deliver 
your  comments  to:  Public  Information 
and  Records  Integrity  Branch  (PIRIB). 
Information  Resources  and  Services 
Division  (7502C),  Office  of  Pesticide 
Programs  (OPP),  Environmental 
Protection  Agency,  Rm.  119,  Crystal 
Mall  #2, 1921  Jefferson  Davis  Hwy.. 
Ariington.  VA.  The  PIRIB  is  open  from 
8:30  a.m.  to  4  p.m.,  Monday  through 
Friday,  excluding  legal  holidays.  The 
PIRIB  telephone  number  is  (703)  305- 
5805. 

3.  Electronically.  You  may  submit 
your  comments  electronically  by  e-mail 
to:  opp-docket@epa.gov,  or  you  can 
submit  a  computer  disk  as  described 
above.  Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  Avoid  the  use  of  special  characters 
and  any  form  of  encryption.  Electronic 
submissions  will  be  accepted  in 
WordPerfect  6.1/8.0/9.0  or  ASCII  file 
format.  All  comments  in  electronic  form 
must  be  identified  by  docket  ID  number 
OPP-2002-0254.  Electronic  comments 
may  also  be  filed  online  at  many  Federal 
Depository  Libraries. 
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D.  How  Should  I  Handle  CBI  that  I  Want 
to  Submit  to  the  Agency? 

Do  not  submit  any  information 
electronically  that  you  consider  to  be 
CBI.  You  may  claim  information  that 
you  submit  to  EPA  in  response  to  this 
document  as  CBI  by  marking  any  part  or 
all  of  that  information  as  CBI. 
Information  so  marked  will  not  be 
disclosed  except  in  accordance  with 
procedures  set  forth  in  40  CFR  part  3. 
In  addition  to  one  complete  version  of 
the  comment  that  includes  any 
information  claimed  as  CBI.  a  copy  of 
the  comment  that  does  not  contain  the 
information  claimed  as  CBI  must  be 
submitted  for  inclusion  in  the  public 
version  of  the  official  record. 
Information  not  marked  confidential 
will  be  included  in  the  public  version 
of  the  official  record  without  prior 
notice.  If  you  have  any  questions  about 
CBI  or  the  procedures  for  claiming  CBI. 
please  consult  the  person  listed  under 
FOR  FURTHER  INFORMATION  CONTACT. 

E.  What  Should  I  Consider  as  I  Prepare 
My  Comments  for  EPA  ? 

You  may  find  the  following 
suggestions  helpful  for  preparing  your 
comments: 

1.  Explain  your  views  as  clearly  as 
possible. 

2.  Describe  any  assumptions  that  you 
used. 

3.  Provide  copies  of  any  technical 
information  and/or  data  you  used  that 
support  your  views. 

4.  If  you  estimate  potential  burden  or 
costs,  explain  how  you  arrived  at  the 
estimate  that  you  provide. 

5.  Provide  specific  examples  to 
illustrate  your  concerns. 

6.  Offer  alternative  ways  to  improve 
the  notice  or  collection  activity. 

7.  Make  sure  to  submit  your 
comments  by  the  deadline  in  this 
notice. 

8.  To  ensure  proper  receipt  by  EPA. 
be  sure  to  identify  the  docket  ID  number 
assigned  to  this  action  in  the  subject 
line  on  the  first  page  of  your  response. 
You  may  also  provide  the  name,  date, 
and  Federal  Register  citation. 

II.  Tentative  Agenda 

1.  Certification  issues  -  testing,  match, 
positive  identification. 

2.  Survey  of  states  -  funding. 

3.  Section  18's  working  with  Tribal 
counterparts. 

4.  E-labeling  compliance  strategy. 

5.  Pesticide  cancellations/registration 
issues  -  process  development  for  state 
input. 

6.  Fumigants. 

7.  Funding  -  National  security. 

8.  Non-English  pesticide  labels:  what 
should  states  do? 


9.  Label  issues  -  inaccurate,  unclear, 
supplemental. 

10.  Worker  protection  standards. 

11.  Senate  Bill  0-532  (Dirkson  bill)  - 
state  game  plan. 

12.  OPP  update. 

13.  EPA  update/briefing. 

•  Office  of  Pesticide  Programs. 

a.  NAFTA  labeling  status  update. 

b.  Mosquito  labeling,  label  review 
manual  -  changes  complete  and 
implemented. 

•  Office  of  Enforcement  Compliance 
Assurance. 

Inspector  credentials. 

List  ofSubiect 

Environmental  protection.  Pesticides 
and  pests. 

Dnled:  .Scptt'inbci  11.  2002. 

(ay  S.  Eilenberger, 
Arlinf-  Diri-clor.  Fwhi  niid  Estmuil  .■\flinr', 
Divisinn.  Offici-  nl  Prsln  idi:  Profirtiins 
IKK  13r)f .  02-2.1719  Filed  9-1:5-412;  2:.i(i  pin] 
BILUNC  CODE  6S60-50-S 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Agency  Information  Collection 
Activities:  Proposed  Collection; 
Comment  Request 

ACTION:  Notice  and  request  for 
comments. 


i 


SUMMARY:  The  Federal  Emergency 
Management  Agency,  as  part  of  iis 
continuing  effort  to  reduce  paperwork 
and  respondent  burden,  invites  the 
general  public  and  other  agencies  to 
take  this  opportunity  to  comment  on 
proposed  information  collection.  In 
accordance  with  the  Paperwork 
Reduction  Act  of  1995  (44  U.S.C. 
3506(c)(2)(A)).  this  notice  seeks 
comments  concerning  Reimbursement 
for  Cost  of  FJrefighting  on  Federal 
Property. 

SUPPLEMENTARY  INFORMATION:  This 
collection  of  information  is  necessar\'  in 
order  to  reimburse  fire  services  for 
claims  submitted  for  fighting  fires  on 
property,  which  is  under  the 
jurisdiction  of  the  United  States.  Such 
claims  are  authori7i>d  by  Section  11.  of 
the  Federal  Fire  Prevention  and  Control 
Act  of  1974  (Public  Law  93-498.  88  Stat. 
1535.  15  U.S.C.  2201  Pt  seq.].  .Section  11 
of  the  Act  is  implemented  by  FEMA 
regulations  44  CFR  part  15l' 
Collection  of  Information: 
Title:  Reimbursement  for  C^ost  of 
Fighting  Fire  on  Federal  Property. 
Type  of  Information  Collection: 
Extension  of  a  currently  approved 
collection. 


58608 


Federal  Register/ Vol.  67.  No.  180 /Tuesday,  September  17.  2002 /Notices 


OMB  Number:  3067-0141. 
Abstract:  The  collection  of 
information  is  required  in  order  to 
reimburse  fire  services  for  claims 
submitted  for  fighting  fires  on  property, 
which  is  under  the  jurisdiction  of  the 
United  States  and  to  determine  the 
amount  authorized  for  payment.  The 
FEMA  Director,  the  United  States  Fire 
Administration  Administrator,  and  the 
U.S.  Department  of  Treasury  will  use 
the  information  to  ensure  proper 
expenditure  of  Federal  funds. 

Affected  Public:  Business  or  Other 
For-Profit,  Not-For-Profit  Institutions, 
State,  Local  or  Tribal  Government. 
Number  of  Respondents:  16. 
Frequency  of  Response:  On  Occasion. 
Hours  Per  Response:  1.5. 
Estimated  Total  Annual  Burden 
Hours:  24  hours. 

Estimated  Cost:  The  estimated 
reimbursable  amount  is  determined  by 
the  extent  to  which  the  fire  service 
incurred  additional  firefighting  costs, 
over  and  above  its  normal  operating 
costs,  in  connection  with  the  fire,  which 
is  the  subject  of  a  claim. 

Comments:  Written  comments  are 
solicited  to  (a)  evaluate  whether  the 
proposed  data  collection  is  necessary  for 
the  proper  performance  of  the  agency, 
including  whether  the  information  shall 
have  practical  utility;  (b)  evaluate  the 
accuracy  of  the  agency's  estimate  of  the 
burden  of  the  proposed  collection  of 
information,  including  the  validity  of 
the  methodology  and  assumptions  used; 
(c)  enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and  (d)  minimize  the  burden 
of  the  collection  of  information  on  those 
who  are  to  respond,  including  through 
the  use  of  appropriate  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  information  technology, 
e.g..  permitting  electronic  submission  of 
responses.  Comments  should  be 
received  within  60  days  of  the  date  of 
this  notice. 

ADDRESSES:  Interested  persons  should 
submit  written  comments  to  Muriel  B. 
Anderson.  Chief,  Records  Management 
Section,  Program  Services  and  Systems 
Branch,  Facilities  Management  and 
Services  Division,  Administration  and 
Resource  Planning  Directorate,  Federal 
Emergency  Management  Agency,  500  C 
Street,  SW.,  Room  316,  Washington,  DC 
20472. 

FOR  FURTHER  INKORMATION  CONTACT: 
Contact  Timothy  Ganley,  Fire  Program 
Specialist,  U.S.  Fire  Administration. 
(301)  447-1358  for  additional 
information.  You  may  contact  Ms. 
Anderson  for  copies  of  the  proposed 
collection  of  information  at  telephone 


number  (202)  646-2625  or  facsimile 
number  (202)  646-3347  or  e-mail 
InformationCollection@fema.gov. 

Dated;  August  29.  2002. 
Reginald  Tnijillo, 

Branch  Chief.  Program  Services  and  Systems 
Branch.  Facilities  Management  and  Services 
Division.  Administration  and  Resource 
Planning  Directorate. 
|KR  Dor.  02-23559  Filed  9-16-02;  8:45  am] 

BILLING  CODE  671»-<I1-P 


FEDERAL  EMERGENCY 
MANAGEMENT  AGENCY 

Notice  of  Opportunity  To  Comment  on 
Snow  Emergency  and  Severe  Winter 
Storm  Declarations  and  Snow  Renwval 
Assistance  Poiicy 

agency:  Federal  Emergency 
Management  Agency  (FEMA). 

ACTION:  Notice  of  opportunity  for 
comment. 


SUMMARY:  FEMA  is  proposing  to  publish 
a  revision  to  the  currently  effective 
Snow  Assistance  policy  dated  December 
28,  1999.  The  proposed  policy 
maintains  the  basic  tenets  of  the  current 
policy,  but  includes  additional 
declaration  criteria  for  snow 
emergencies.  In  addition  to  an  area 
experiencing  "record"  or  "near-record" 
snowfall,  FEMA  will  require  evidence  of 
the  actual  impacts  from  a  snowstorm 
before  making  a  recommendation  for  a 
snow  emergency  declaration.  More 
specifically,  FEMA  will  require  that  the 
snowstorm  cause  some  of  the  following 
impacts:  search  and  rescue  operations, 
opening  of  shelters,  closure  of 
Interstates  and  State  highways,  power 
outages,  closure  of  local  government 
offices,  and  the  need  for  federal 
equipment  and  labor.  Once  a 
declaration  is  made,  assistance  would 
be  provided  to  all  eligible  applicants  for 
eligible  snow  removal  work  for  a  48- 
hour  time  period. 

DATES:  This  notice  is  effective  on 
publication.  We  invite  comments  that 
are  received  by  November  1,  2002. 

FOR  FURTHER  INFORMATION  CONTACT: 

Melissa  M.  Howard.  PhD..  Recovery 
Division,  Response  and  Recovery 
Directorate,  Federal  Emergency 
Management  Agency,  Washington.  DC 
20472,  202-646-4240  or 
Me//ssa.Howard@/ema.gov  (e-mail). 

SUPPLEMENTARY  INFORMATION:  Comments 
are  being  solicited  on  a  specific  policy 
entitled  Snow  Emergency  and  Severe 
Winter  Storm  Declarations  and  Snow 
Removal  Assistance.  The  policy  follows: 


A.  Definitions 

Contiguous  County:  A  county  that 
shares  a  border  with  a  core  county.  Two 
counties  that  share  a  border  across  a 
State  line  are  not  considered  contiguous 
counties. 

Core  County:  A  county  that  is 
declared  under  a  snow  emergency  or 
severe  winter  storm  that  is  designated 
for  Snow  Removal  Assistance  based  on 
record  or  near-record  snowfall. 

Near-Record  Snowfall:  A  snowfall 
that  approaches,  but  does  not  exceed, 
the  record  snowfall  as  documented  by 
NOAA's  historical  records.  FEMA 
generally  considers  snowfall  within  ten 
percent  of  the  record  amount  to  be  a 
near-record  snowfall. 

Record  Snowfall:  For  the  purposes  of 
this  policy,  a  record  snowfall  is  defined 
as  the  maximum  snowfall  over  a  1-. 
2-.  or  3-day  period,  as  documented  by 
historical  records  maintained  by  the 
National  Oceanic  and  Atmospheric 
Administration  (NOAA). 

Severe  Winter  Storm:  For  the 
purposes  of  this  policy,  a  severe  winter 
storm  is  defined  as  an  event  that  occurs 
during  the  winter  season  and  includes 
snow.  ice.  high  winds,  blizzard 
conditions,  etc..  and  causes  substantial 
physical  damage  or  loss  to  improved 
property. 

Snow  Removal  Assistance:  Snow 
removal  assistance  is  assistance  for 
snow  removal,  de-icing,  salting,  and 
sanding  of  roads. 

B.  Snow  Emergency  and  Severe  Winter 
Storm  Declaration  Criteria 

It  continues  to  be  Federal  policy  that 
disaster  response  and  recovery  is  the 
responsibility  of  the  State  and  local 
governments.  Federal  assistance  is 
supplementary  and  is  appropriate  only 
when  an  event  is  of  such  severity  and 
magnitude  that  response  requirements 
exceed  State  and  local  capabilities. 
FEMA's  primary  considerations  for 
either  an  emergency  or  major  disaster 
declaration  reconunendation  for  snow 
or  severe  winter  storms  are  the  actual 
impacts  of  the  event. 

1.  All  snow  emergency  declaration 
requests  must  satisfy  the  requirements 
of  44  CFR  206.35.  All  counties 
requested  under  this  policy  must  have 
experienced  a  record  or  near-record 
snowfall  or  meet  the  contiguous  county 
criteria  described  in  C.l.  FEMA  will 
require  evidence  of  some  of  the 
following  impacts  when  making  its 
recommendation  to  the  President: 

(a)  Significant  level  of  activation  of 
National  Guard  for  search  and  rescue 
operations  emd  other  life  saving  actions. 

(b)  Opening  of  multiple  shelters  for 
large  numbers  of  stranded  motorists  and 


large  numbers  of  victims  of  extended 
power  outages. 

(c)  Closure  of  Interstates  and/or  State 
highways  for  extended  periods  of  time 
exceeding  48  hours. 

(d)  Power  outages  across  a  significant 
portion  of  the  storm-aifected  area 
exceeding  48  hours. 

(e)  Closure  of  local  government  offices 
for  extended  periods  of  time  exceeding 
48  hours. 

(f)  State's  need  for  a  significant  level 
of  federal  equipment  and  labor  to 
address  the  impacts  of  the  event. 

2.  FEMA  will  follow  the  guidelines  in 
44  CFR  206.48  when  evaluating  a 
request  for  a  major  disaster  declaration 
as  a  result  of  a  severe  winter  storm. 
FEMA  will  not  include  snow  removal 
costs  when  calculating  the  per  capita 
cost  impacts. 

C.  Provisions  for  Snow  Removal 
Assistance: 

1.  The  following  procedures  are 
followed  for  determining  if  an  area  has 
experienced  a  record  or  near-record 
snowfall: 

(a)  The  current  and  historic  snowfall 
values  shall  be  compared  for  the  same 
time  period. 

(b)  When  NOAA's  historical  data 
shows  that  multiple  stations  exist  for  a 
county,  the  current  snowfall  should  be 
compared  to  the  highest  historical 
snowfall  record  for  that  county. 

(c)  For  counties  that  do  not  nave 
NOAA  reporting  stations,  a  comparison 
of  the  snowfall  values  for  reporting 
stations  within  adjacent  counties  or  the 
nearest  reporting  station  shall  be  used 
for  designation  purposes.  However,  data 
from  a  station  in  another  State  will  not 
be  used. 

2.  A  county  that  does  not  receive  a 
record  or  near-record  snowfall,  but  is 
contiguous  to  a  core  coimty  may  be 
designated  for  snow  removal  assistance 
if  it  has  snowfall  equal  to  or  greater  than 
that  of  the  designated  core  county. 

3.  All  eligible  applicants  within  a 
designated  area,  including  private  non- 
profit organizations,  are  eligible  for 
snow  removal  assistance. 

4.  Snow  removal  assistance  for  snow 
removal,  salting,  and  sanding  of  roads  is 
only  eligible  if  the  area  meets  the 
record,  near-record,  or  contiguous 
county  designation  criteria.  Generally, 
FEMA  will  provide  assistance  for 
eligible  costs  for  force  account  labor 
(overtime  only),  contract,  equipment, 
materials,  etc.  for  a  continuous  period  of 
48  hours.  If  applicants  award  contracts 
for  a  period  greater  than  48  hours, 
eligible  funding  is  limited  to  48  hours. 
This  same  procedure  applies  to  all  other 
snow  removal  related  costs.  The  eligible 
funding  will  only  cover  reasonable 
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expenditm-es  incurred  for  48  hoiu-s  of 
operations. 

5.  Applicants  may  use  different  48- 
hour  periods.  Each  district  of  a  State- 
wide applicant  (e.g..  Department  of 
Transportation)  may  have  different  48- 
hour  periods.  All  subdivisions  of  a  local 
government  must  use  the  same  48-hour 
period. 

6.  The  eligible  time  period  may  be 
extended  24  hours  for  the  most  extreme 
and  anomalous  conditions  where 
snowrfall  quantities  greatly  exceed 
record  amounts.  To  qualify  for  an 
extension,  a  significant  number  of  the 
core  counties  within  the  State  must 
experience  snowfall  that  greatly  exceeds 
the  record  amount.  The  time  extension 
wrill  be  made  for  all  designated  counties 
within  a  state.  Only  the  Assistant 
Director  for  Response  and  Recovery  has 
the  authority  to  extend  the  eligible  time 
period. 

7.  In  a  major  disaster  declaration  for 
a  severe  winter  storm,  snow  removal 
assistance  will  not  be  approved  by 
FEMA  if  the  area  does  not  meet  the 
record,  near  record  or  contiguous 
county  designation  criteria.  However,  a 
very  limited  level  of  snow  removal, 
incidental  to  the  recovery,  may  be 
eligible  for  assistance.  For  example, 
snow  removal  that  is  necessary  in  order 
to  access  debris  or  for  access  to  repair 
downed  power  lines  may  be  eligible 
following  a  snowstorm  that  does  not 
meet  the  record  or  near-record  criteria. 

8.  Eligible  snow  removal  costs  will  be 
reduced  by  the  amount  of  snow  removal 
insurance  proceeds. 

Dated:  September  10,  2002. 

John  R.  D'Araujo,  Jr., 

Assistant  Director,  Response  and  Recovery 
Directorate. 

[PR  Doc.  02-23558  Filed  9-16-02;  8:45  am) 
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FEDERAL  RESERVE  SYSTEM 

Government  in  the  Sunshine  Meeting 
Notice 

AGENCY  HOLDING  THE  MEETING:  Board  of 
Governors  of  the  Federal  Reserve 
System. 

TIME  AND  DATE:  12  p.m.,  Monday. 
September  23,  2002. 
PLACE:  Marriner  S.  Eccles  Federal 
Reserve  Board  Building,  20th  and  C 
Streets,  NW.,  Washington,  DC  20551. 
STATUS:  Closed. 

MATTERS  TO  BE  CONSIDERED:  1.  Personnel 
actions  (appointments,  promotions, 
assignments,  reassignments,  and  salary 
actions)  involving  individual  Federal 
Reserve  System  employees. 


2.  Any  items  carried  forward  from  a 
previously  announced  meeting. 
FOR  MORE  INFORMATION  PLEASE  CONTACT: 
Michelle  A.  Smith,  Assistant  to  the 
Board;  202-452-2955. 
SUPPLEMENTARY  INFORMATION:  You  may 
call  202-452-3206  beginning  at 
approximately  5  p.m.  two  business  days 
before  the  meeting  for  a  recorded 
aimouncement  of  bank  and  bank 
holding  company  applications 
scheduled  for  the  meeting;  or  you  may 
contact  the  Board's  Web  site  at  http:// 
www.federalreserve.gov  for  an  electronic 
aimouncement  that  not  only  lists 
applications,  but  also  indicates 
procedural  and  other  information  about 
the  meeting. 

Dated:  September  13,  2002. 
Robert  deV.  Frierson, 

Deputy  Secretary  of  the  Board. 

(PR  Doc.  02-23732  Piled  9-13-02;  2:29  pm] 
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GENERAL  SERViCES 
ADMINISTRATION 

Federal  Supply  Service 

Standard  Tender  of  Service 

agency:  Federal  Supply  Service,  GSA 
ACTION:  Notice  of  final  implementation 
of  interim  2  percent  insurance  related 
subcharge. 


SUMMARY:  The  General  Services 
Administration  (GSA)  has  adopted  an 
interim  2  percent  "insurance  related 
surcharge"  requested  by  the  freight 
motor  carrier  industry,  hereinafter 
referred  to  as  transportation  service 
provider  (TSP).  This  surcharge  allows  a 
TSP  to  recover  escalating  insurance 
premiums  resulting  from  changes  in  the 
economy  compounded  by  events  of 
September  11,  2001.  Notice  of  this 
adoption  was  published  for  comment  in 
the  Federal  Register  on  May  9.  2002  (67 
FR  31307),  and  comments  were  due  by 
June  10.  2002.  GSA  received  one 
comment.  The  comment  was  from  the 
Government  Relations  Committee  of  the 
National  Motor  Freight  Traffic 
Association,  Inc.,  and  it  supported 
implementation  of  the  surcharge.  The  2 
percent  interim  surcharge  therefore  is 
implemented  as  published  in  the 
attachment  to  67  FR  31307.  The 
provisions  of  the  attachment  also  may 
be  accessed  at  http://www.kc.gsa.gov/ 
fsstt/FRT/stos.htm  under  the  "What's 
New"  item  posted  to  the  Web  site  on 
May  9,  2002. 

DATES:  Effective  Date:  May  1,  2002; 
Expiration  Date:  October  31,  2002. 
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FOfl  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Price.  Transportation 
Programs  Branch,  by  phone  at  703-305- 
7536,  or  be  e-mail  at 
raymond.price@gsa.gov. 

Dated:  September  10.  2002. 
Tauna  T.  Delmonico, 
Director,  Travel  and  Transportation 
^4a^agement  Division. 
[FR  Doc.  02-23552  Filed  9-1&-02:  8:45  am] 
BILUNG  COOe  6820-2*-« 


Department  of  Health  and  Human 

Services. 

action:  Notice  of  meeting. 


GENERAL  SERVICES 
ADMINISTRATION 

Federal  Supply  Service 

GSA  Standard  Tender  of  Service 
(STOS),  GSA  National  Rules  Tender 
No.  100-D,  Item  1300,  Fuel  Related 
General  Rate  Adjustment  (FRGRA) 

agency:  Federal  Supply  Service,  GSA. 
action:  Notice  of  final  issuance  of 
amendment  to  Item  1300  of  the  GSA 
STOS. 


summary:  The  General  Services 
Administration  (GSA)  is  issuing  in  final 
an  amendment  to  Item  1300.  "Fuel 
Related  General  Rate  Adjustment" 
(FRGRA),  of  GSA  National  Rules  Tender 
No.  100-D,  which  is  a  part  of  the  GSA 
STOS.  This  amendment  was  publised  in 
the  Federal  Register  for  conunent  on 
May  23,  2002  (67  FR  36192).  and 
comments  were  due  by  June  24.  2002. 
GSA  received  one  comment.  The 
comment  was  from  the  Government 
Relations  Committee  of  the  National 
Motor  Freight  Traffic  Association,  Inc.. 
and  supported  implementation  of  the 
fuel  related  surcharge.  Item  1300 
therefore  is  implemented  as  published 
in  the  attachment  to  67  FR  36192.  and 
may  be  accessed  at  http:// 
www.kc.gsa.gov/fsstt/FET/stos.htm. 

FOR  FURTHER  INFORMATION  CONTACT:  Mr. 
Raymond  Price,  Transportation 
Programs  Branch,  by  phone  at  703-305- 
7536.  or  by  e-mail  at 
raymond.price@gsa.gov. 

Dated:  September  10.  2002. 
Tauna  T.  Delmonico. 
Director.  Travel  and  Transportation 
Management  Division. 

[FR  Doc.  02-23553  Filed  9-16-02:  8:45  am] 
BHXMG  COOE  S820-24-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Meeting  of  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform 

AGENCY:  Office  of  the  Assistant 
Secretary  for  Planning  and  Evaluation 


SUMMARY:  This  notice  announces  a 
public  meeting  of  the  Department  of 
Health  and  Human  Services  (HHS) 
Secretary's  Advisory  Committee  on 
Regulatory  Reform.  As  governed  by  the 
Federal  Advisory  Committee  Act  in 
accordance  with  section  10(a)(2).  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform  will  advise  and  make 
recommendations  for  changes  that 
would  be  beneficial  in  four  broad  areas: 
health  care  delivery,  health  systems 
operations,  biomedical  and  health 
research,  and  the  development  of 
pharmaceuticals  and  other  products. 
The  Committee  will  review  and  advise 
on  changes  identified  through  regional 
public  hearings,  written  comments  from 
the  public,  and  consultation  with  HHS 

staff.  ,,      .  ,., 

All  meetings  and  heanngs  of  the 

Committee  are  open  to  the  general 
public.  The  meeting  agenda  will  allow 
some  time  for  public  comment. 
Additional  information  on  the  agenda 
and  meeting  materials  will  be  posted  on 
the  Committee's  Web  site  prior  to  the 
meeting(http://www.regreform.hhs.gov]. 

DATES:  The  final  full  meeting  of  the 
Secretary's  Advisory  Committee  on 
Regulatory  Reform  will  be  held  on 
Tuesday.  October  1.  from  9  a.m.  to  5 
p.m.  and  on  Wednesday.  October  2. 
from  8  a.m.  to  3  p.m. 
ADDRESSES:  The  hearing  will  be  held  in 
Room  800,  Hubert  H.  Humphrey 
Building,  200  Independence  Ave.  SW.. 
Washington.  DC.  To  comply  with 
security  requirements,  individuals  who 
do  not  possess  a  valid  Federal 
identification  must  present  a  pictme 
identification,  e.g..  driver's  license  or 
passport  upon  entry  to  the  Humphrey 
Building. 

FOR  FURTHER  INFORMATION  CONTACT: 
Margaret  P.  Sparr.  Executive 
Coordinator.  Secretary's  Advisory 
Committee  on  Regulatory  Reform.  Office 
of  the  Assistant  Secretary  for  Planning 
and  Evaluation.  200  Independence 
Avenue.  SW..  Room  344G.  Washington, 
DC.  20201,  (202)  401-5182. 
SUPPLEMENTARY  INFORMATION:  The 
Hubert  H.  Humphrey  Building  is  in 
compliance  with  the  Americans  with 
Disabilities  Act.  Anyone  planning  to 
attend  the  meeting  who  requires  special 
disability-related  arrangements  such  as 
sign-language  interpretation  should 
provide  notice  of  their  need  by 
Wednesday,  September  25.  2002.  Please 
make  any  request  to  Dianne  Norcutt— 
phone:  301-628-3146;  fax:  301-628- 
3101;  e-mail:  dnorcutt@s-3.com. 


On  June  8.  2001.  HHS  Secretary 
Thompson  announced  a  Department- 
wide  initiative  to  reduce  regulatory 
bvirdens  in  health  care,  to  improve 
patient  care,  and  to  respond  to  the 
concerns  of  health  care  providers  and 
industry.  State  and  local  Governments, 
and  individual  Americans  who  are 
affected  by  HHS  rules.  Common  sense 
approaches  and  careful  balancing  of 
needs  can  help  improve  patient  care.  As 
part  of  this  initiative,  the  Department 
established  the  Secretary's  Advisory 
Committee  on  Regulatory  Reform  to 
provide  findings  and  recommendations 
regarding  potential  regulatory  changes. 
These  changes  would  enable  HHS 
programs  to  reduce  burdens  and  costs 
associated  with  departmental 
regulations  and  paperwork,  while  at  the 
same  time  maintaining  or  enhancing  the 
effectiveness,  efficiency,  impact,  and 
access  of  HHS  programs. 
Dated:  September  9,  2002. 
William  Raub, 

Deputy  Assistant  Secretary  for  Planning  and 
Evaluation. 
[FR  Doc.  02-23528  Filed  9-16-02;  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

[Program  Announcement  03004] 

Improving  the  Health,  Education,  and 
Weli-Being  of  Young  People  Through 
Coordinated  School  Health  Programs; 
Notice  of  Availability  of  Funds 

A.  Purpose 

The  Centers  for  Disease  Control  and 
Prevention  (CDC),  announces  the 
expected  availability  of  fiscal  year  (FY) 
2003  funds  for  cooperative  agreements 
between  CDC  and  state  education 
agencies  (SEA)  and  large  city  local 
education  agencies  (LEA)  to  improve  the 
health,  education,  and  well-being  of 
young  people  through  coordinated 
school  health  programs.  This  program 
annoimcement  supports  15  health 
promotion  and  disease  prevention 
objectives  related  to  school-age  youth  in 
Healthy  People  2010  and  Strategy  two  of 
the  CDC's  HIV  Prevention  Stt-ategic  Plan 
Through  2005;  and  addresses  at  least  the 
following  specific  outcome  objectives: 

•  Increase  the  proportion  of 
adolescents  (grades  9  thru  12)  who 
abstain  from  sexual  intercourse  or  use 
condoms  if  currently  sexually  active 
(with  special  emphasis  on  reaching 
youth  of  color). 


•  Reduce  the  proportion  of 
adolescents  (grades  9  thru  12)  who  have 
had  multiple  sex  partners  (with  special 
emphasis  on  reaching  youth  of  color). 

•  Reduce  the  proportion  of  sexually 
active  adolescents  (grades  9  thru  12) 
who  used  alcohol  or  drugs  before  last 
sexual  intercourse  (with  special 
emphasis  on  reaching  youth  of  color). 

•  Increase  the  proportion  of 
adolescents  (grades  9  thru  12)  who 
consume  at  least  five  daily  servings  of 
fruits  and  vegetables. 

•  Increase  the  proportion  of 
adolescents  (grades  9  thru  12)  who 
engage  in  vigorous  physical  activity  that 
promotes  cardiorespiratory  fitness  three 
or  more  days  per  week  for  20  minutes 
or  more  per  occasion. 

•  Reduce  the  proportion  of 
adolescents  who  are  at  risk  for  being 
overweight  or  are  overweight. 

•  Reduce  the  proportion  of 
adolescents  (grades  9  thru  12)  who 
smoke  cigarettes  or  use  other  tobacco 
products. 

•  Decrease  the  number  of  school  days 
missed  for  youth  with  persistent 
asthma. 

•  Increase  the  percentage  of  youth 
with  persistent  asthma  who  have 
asthma  care  plans  on  file  at  school. 

•  Decrease  the  incidence  of  foodbome 
illnesses  among  youth. 

This  program  annoimcement  also 
targets  the  Govenmient  Performance 
and  Reporting  Act  (GPRA)  Performance 
Goals  of  achieving  and  maintaining  the 
percentage  of  high  school  students  who 
are  taught  about  HIV/ AIDS  prevention 
in  school  at  ninety  percent  or  greater. 

The  Centers  for  Disease  Control  and 
Prevention,  National  Center  for  Chronic 
Disease  Prevention  and  Health 
Promotion  is  issuing  this  program 
announcement  to  support 
implementation  and  integration  of 
ciurent  school  health  efforts  (See  the 
Logic  Model  for  State-based  School 
Health  Programs  and  the  Logic  Model 
for  Local  Education  Agency-based 
Programs  in  Attachment  I),  consolidate 
State  and  local  education  agency  grant 
programs,  simplify  and  streamline  the 
grant  pre-award  and  post-award 
administrative  process,  measure 
performance  related  to  each  grantee's 
stated  objectives,  and  identify  and 
establish  long-term  goals  of  a  school 
health  program  through  stated 
performance  measures.  Some  examples 
of  the  benefits  of  the  streamlined 
process  are:  the  semi-annual  progress 
report  and  budget  will  be  used  to 
process  continuation  applications; 
reporting  expectations  will  be  consistent 
across  priority  areas;  and  increased 
flexibility  will  be  available  within 
approved  budget  categories.  This 


aimouncement  will  allow  CDC  to 
consider  a  higher  level  of  funding  for 
continuing  programs  based  on  annual 
performance  and  availability  of  funding. 
This  announcement  will  also  allow  CDC 
to  expand  support  for  additional  school 
health  efforts  (which  may  include,  but 
not  limited  to  programs  to  reduce  school 
environmental  hazards,  unintentional 
injuries  and  violence,  diabetes.  Sexually 
Transmitted  Disease  (STD)  infection  and 
unplanned  pregnancy,  other  infectious" 
diseases,  skin  cancer,  and  stigma  and 
complications  from  epilepsy;  strengthen 
science  education;  improve  oral  health 
and  childhood  immunization;  promote 
mental  health;  promote  efforts  to  help 
youth  abstain  from  sexual  intercourse; 
prepare  for  possible  unintentional 
emergencies  {e.g.,  fires,  tornadoes,  or 
chemical  spills)  and  intentional 
emergencies  {e.g.,  biological,  chemical, 
or  physical  threats);  and  support 
community-schools  initiatives  and 
CDC's  National  Youth  Media  Campaign) 
as  funds  become  available. 

This  program  announcement  covers 
four  priority  areas  for  State  education 
agencies  (SEA)  and  four  priority  areas 
for  local  education  agencies  (LEA).  A 
SEA  or  LEA  can  apply  for  funding  to 
address  one  or  any  cbmbination  of 
priority  areas  for  which  they  are 
eligible. 

SEA  Priority  1 :  Youth  Risk  Behavior 
Survey  (YRBS) 

The  purpose  of  SEA  Priority  1 :  YRBS 
is  to  establish  or  strengthen  systematic 
procedures  to  monitor  critical  health 
behaviors  of  youth  within  the  state 
through  implementation  of  the  Youth 
Risk  Behavior  Survey  (YRBS). 

SEA  Priority  2-A:  Coordinated  School 
Health  Programs  (CSHP)  and  Reduction 
of  Chronic  Disease  Risks 

The  purpose  of  SEA  Priority  2-A: 
CSHP  and  Reduction  of  Chronic  Disease 
Risks  is  to  build  State  education  and 
health  agency  partnership  and  capacity 
to  implement  and  coordinate  school 
health  programs  across  agencies  and 
within  schools.  The  expected  outcome 
of  this  effort  is  to  help  schools  reduce 
priority  health  risks  among  youth, 
especially  those  risks  that  contribute  to 
chronic  diseases.  Initial  funding  is  made 
available  to  specifically  (1)  reduce 
tobacco  use  and  addiction,  (2)  improve 
eating  patterns,  (3)  increase  physical 
activity,  and  (4)  reduce  obesity  among 
youth. 

SEA  Priority  2-B:  State  Demonstration 
Efforts  (Asthma  and  Foodbome  Illness) 

The  purpose  of  Priority  2-B:  State 
Demonstration  Efforts  is  to  develop  or 
implement  exemplary  State-level 


policies  and  programs,  to  prevent 
priority  health  problems  among  school- 
age  youth  as  part  of  a  coordinated 
school  health  program,  including 
sharing  successful  techniques, 
strategies,  and  lessons  learned  with 
other  interested  states  and  cities.  These 
demonstration  programs  will  serve  as 
State  models  that  other  states 
throughout  the  nation  might  modify  and 
implement  within  their  own 
jurisdictions.  Initial  funding  is  made 
available  to  implement  demonstration 
programs  to  help  schools  reducing 
foodbome  illness  and  increasing 
awareness  of  food  safety,  and  reduce 
asthma  episodes  and  asthma-related 
absences. 

SEA  Priority  3:  HIV  Prevention  for 
School-Age  Youth 

The  purpose  of  SEA  Priority  3:  HIV 
Prevention  For  School-age  Youth  is  to 
strengthen  state-level  policies, 
programs,  and  support  to  help  schools 
prevent  sexual  risk  behaviors  that  result 
in  HIV  infection,  especially  among 
youth  who  are  at  highest  risk. 

SEA  Priority  4:  National  Professional 
Development 

The  purpose  of  SEA  Priority  4: 
National  Professional  Development  is  to 
improve  State  strategies  to  reduce  health 
problems  among  youth  by  planning  and 
delivering  learning  opportunities  for 
other  interested  states. 

LEA  Priority  1:  Youth  Risk  Behavior 
Survey  (YRBS) 

The  purpose  of  LEA  Priority  1 :  YRBS 
is  to  establish  or  strengthen  systematic 
procedures  to  monitor  critical  health 
behaviors  of  youth  within  the  local 
education  agency  area  through 
implementation  of  the  Youth  Risk 
Behavior  Survey  (YRBS). 

LEA  Priority  2:  HH/ Prevention  For 
School-Age  Youth 

The  purpose  of  LEA  Priority  2:  HIV 
Prevention  For  School-age  Youth  is  to 
strengthen  local  education  agency 
policies,  programs,  and  support  to  help 
schools  prevent  sexual  risk  behaviors 
that  result  in  HIV  infection,  especially 
among  youth  who  are  at  highest  risk. 

LEA  Priority  3:  Local  Demonstration 
Efforts  (Asthma) 

The  purpose  of  LEA  Priority  3:  Local 
Demonstration  Efforts  is  to  develop  or 
implement  exemplary  local  education 
agency  policies  and  programs  to 
implement  demonstration  programs  to 
help  schools  reduce  priority  risk 
behaviors  and  health  problems.  Initial 
funding  is  available  to  help  schools 
reduce  asthma  episodes  and  asthma- 
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related  absences  as  part  of  a  coordinated 
school  health  program,  including 
sharing  successful  techniques, 
strategies,  and  lessons  learned  with 
other  interested  LEAs. 

LEA  Priority  4:  National  Professional 
Development 

The  purpose  of  LEA  Priority  4: 
National  Professional  Development  is  to 
improve  school  and  community 
strategies  to  reduce  health  problems 
among  youth  by  planning  and 
delivering  learning  opportunities  for 
other  interested  cities. 

This  program  announcement  is 
separated  into  three  sections.  Section  1 
describes  information  about  SEA 
Priorities,  including  Authority.  Eligible 
Applicants.  Availability  of  Funds,  and 
Program  Requirements.  Section  II 
describes  information  about  LEA 
Priorities,  including  Eligible  Applicants, 
Availability  of  Funds,  and  Program 
Requirements.  Section  III  provides 
application  guidance  for  both  SEAs  and 
LEAs,  and  includes  information  about 
Application  Content.  Submission  and 
Deadline.  Evaluation  Criteria,  Reporting 
Requirements,  Other  Additional 
Requirements,  and  Where  to  Obtain 
Additional  Information. 

Special  Guidelines  for  Technical 
Assistance 

Conference  Call 

Technical  assistance  will  be  available 
for  potential  applicants  on  three 
conference  calls. 

The  first  call  will  be  held  particularly 
for  the  SEAs  located  in  American 
Samoa,  Guam.  Federated  States  of 
Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  the  Northern  Mariana  Islands  on 
September  26.  2002  from  6  p.m.  to  8 
p.m.  (Eastern  Time). 

The  second  call  will  be  for  eligible 
SEAs  in  the  contiguous  United  States. 
Hawaii.  Puerto  Rico,  and  the  Virgin 
Islands  and  will  be  held  on  September 
27.  2002  from  3  p.m.  to  5  p.m.  (Eastern 
Time). 

The  third  call  will  be  eligible  LEAs 
and  will  be  held  on  October  1,  2002 
from  12  p.m.  to  2  p.m.  (Eastern  Time). 
Potential  applicants  are  requested  to 
call  in  using  only  one  telephone  line. 
The  conference  can  be  accessed  by 
calling  1-800-311-3437  or  404-639- 
3277,  and  entering  access  code  318989. 
The  purpose  of  the  conference  call  is  to 
help  potential  applicants  to: 

1.  Understand  the  scope  and  intent  of 
the  Program  aimouncement. 

2.  Be  familiar  with  the  Public  Health 
Services  funding  policies  and 
application  and  review  procedures. 


Participation  in  this  conference  call  is 
not  mandatory.  If  you  have  problems 
accessing  the  conference  call,  please  call 
404-639-7550.  Questions  and  answers 
from  the  conference  call  will  be 
provided  to  all  eligible  applicants 
through  e-mail  communications. 

Section  I:  State  Education  Agency  (SEA) 

B.  Authority  and  Catalog  of  Federal 
Domestic  Assistance 

This  program  is  authorized  under 
Sections  301(a),  311(b)  and  (c),  and 
317(k){2)  (42  U.S.C.  241(a).  243(b)  and 
(c),  and  247b(k)(2)]  of  the  Public  Health 
Service  Act.  as  amended.  The  Catalog  of 
Federal  Domestic  Assistance  number  is 
93.938. 


C.  Eligible  Applicants 

Eligible  applicants  for  SEA  Priorities 
1,  2-A,  2-B.  3,  and  4  are  State  education 
agencies  (SEA)  in  the  50  states. 
American  Samoa.  Puerto  Rico,  the 
Virgin  Islands.  Guam,  the  Federated 
States  of  Micronesia,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau. 
and  the  Northern  Mariana  Islands. 

SEA  applicants  may  apply  for  any  or 
all  SEA  Priorities,  with  the  following 
clarification.  Those  SEAs  applying  for 
SEA  Priority  2  can  choose  to  apply  for 
Priority  2-A  alone  or  for  both  Priorities 
2-A  and  2-B.  However,  to  be  funded 
under  Priority  2-B.  the  applicant  must 
apply  for  and  be  approved  for  funding 
of  Priority  2-A.  To  be  awarded  funds 
under  SEA  Priority  4.  applicants  must 
apply  for  and  be  funded  under  either 
Priority  2  or  Priority  3  or  both. 

If  additional  funds  become  available, 
CDC  SEAs  funded  under  Priority  3  will 
be  eligible  to  apply  for  funds  under  this 
announcement  to  promote  abstinence 
and  prevent  other  STDs  and  unplanned 
pregnancy,  and  SEAs  funded  under 
Priority  2  will  be  eligible  to  apply  for 
funds  to  address  other  health  risks  and 
programs. 

Nole:  Title  2  of  the  Ignited  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Re\  enue  Clode  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant  or  loan. 

D.  Availability  of  Funds 

It  is  anticipated  that  a  total  of 
approximately  $21,830,000  will  be 
available  in  FY  2003  to  fund  up  to  58 
SEAs  (including  territorial  education 
agencies)  for  Priorities  1.  2-A,  2-B.  and 
3.  In  addition,  approximately 
SI. 275,000  will  be  available  for  up  to  a 
total  of  three  SEAs  or  LEAs  for  Priority 
4. 


SEA  Priority  1:YRBS 

Approximately  $1,450,000  is  expected 
to  be  available  for  SEA  Priority  1.  CDC 
expects  to  fund  all  eligible  applicants 
that  submit  an  acceptable  application. 
Awards  are  expected  to  average  $25,000. 

SEA  Priority  2-A:  CSHP  and  Reduction 
of  Chronic  Disease  Risks 

Approximately  $7,380,000  is  expected 
to  be  available  for  SEA  Priority  2-A  to 
fund  approximately  18  SEAs.  CDC 
expects  to  award  each  SEA  an  average 
of  approximately  $410,000. 

SEA  Priority  2-B:  State  Demonstration 
Efforts  (Asthma  and  Foodbome  Illness) 

Approximately  $800,000  is  expected 
to  be  available  for  SEA  Priority  2-B  to 
fund  approximately  5  SEAs  to 
implement  demonstration  programs  to 
help  schools  reduce  foodbome  illnesses 
and  improve  student  awareness  of  food 
safety.  In  addition,  approximately 
$200,000  is  expected  to  be  available  to 
fund  1  SEA  to  implement  a 
demonstration  program  to  help  schools 
reduce  asthma  episodes  and  asthma- 
related  absences.  Awards  will  average 
$175,000  and  range  from  approximately 
$150,000  to  $200,000. 

SEA  Priority  3:  H/V  Prevention  for 
School-Age  Youth 

Approximately  $12,000,000  is 
expected  to  be  available  for  SEA  Priority 
3.  CDC  expects  to  fund  all  eligible 
applicants  that  submit  an  acceptable 
application.  Awards  are  expected  to 
range  from  approximately  $25,000  to 
$325,000.  Award  ranges  will  be  as 
follows,  based  on  1999  estimated 
student  enrollment  data  as  reported  by 
the  U.S.  Department  of  Education, 
National  Center  for  Education  Statistics. 
April  2000: 

•  SEAs  in  states  with  a  student 
enrollment  of  2,500,000  or  more 
(California,  New  York  and  Texas)  are 
eligible  for  an  award  range  of 
approximately  $225,000  to  $325,000. 

•  SEAs  in  states  with  a  student 
enrollment  less  than  2,500,000,  but 
equal  to  or  more  than  1,500,000 
(Florida,  Illinois,  Michigan,  Ohio,  and 
Pennsylvania)  are  eligible  for  an  award 
range  of  approximately  $220,000  to 
$320,000. 

•  SEAs  in  states  with  a  student 
enrollment  less  than  1,500.000.  but 
equal  to  or  more  than  500.000  (Alabama. 
Arizona,  Colorado,  Connecticut, 
Georgia,  Indiana,  Kentucky,  Louisiana, 
Maryland,  Massachusetts,  Minnesota, 
Missouri,  New  Jersey.  North  Carolina. 
Oklahoma.  Oregon.  Puerto  Rico,  South 
Carolina,  Tennessee,  Virginia, 
Washington,  and  Wisconsin)  are  eligible 
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for  an  award  range  of  approximately 
$150,000  to  $250,000. 

•  SEAs  in  states  with  a  student 
enrollment  less  than  500,000,  but  equal 
to  or  more  than  100,000  (Alaska, 
Arkansas,  Delaware,  Hawaii,  Idaho, 
Iowa,  Kansas,  Maine,  Mississippi, 
Montana,  Nebraska,  Nevada,  New 
Hampshire,  New  Mexico,  North  Dakota, 
Rhode  Island,  South  Dakota,  Utah, 
Vermont,  and  West  Virginia)  are  eligible 
for  an  award  range  of  approximately 
$125,000  to  $225,000. 

•  All  other  SEAs  in  states  with  a 
student  enrollment  less  than  100,000 
(American  Samoa,  the  Federated  States 
of  Micronesia,  Guam,  the  Northern 
Mariana  Islands,  the  Republic  of  the 
Marshall  Islands,  the  Republic  of  Palau, 
the  Virgin  Islands,  and  Wyoming)  are 
eligible  for  an  award  range  of 
approximately  $25,000  to  $100,000. 

SEA  Priority  4:  National  Professional 
Development 

Approximately  $1,275,000  is  expected 
to  be  available  for  SEA  Priority  4  to  fund 
some  combination  of  two  to  three  SEAs 
or  large  city  LEAs  to  implement  national 
professional  development.  Awards  will 
average  $400,000  and  will  range  from 
approximately  $375,000  to  $425,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  March  1,  2003,  with 
a  12-month  budget  period,  within  a 
project  period  of  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Matching  funds  are  not  required  for 
this  program  aimouncement. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel  and  to 
purchase  equipment,  supplies  and 
services  (including  travel)  directly 
related  to  program  activities  and 
consistent  with  the  scope  of  the  program 
aimouncement.  Funds  under  this 
program  announcement  may  not  be 
used  to  conduct  research  projects, 
provide  direct  delivery  of  patient  care  or 
treatment  services,  or  purchase  or 
disseminate  condoms.  Although  public 
health  may  have  an  assurance  role  in 
clinical  testing  and  screening,  funds  are 
not  to  be  used  to  provide  clinical  testing 
or  screening  services.  Federal  funds 
awarded  under  this  program 
announcement  may  not  be  used  to 
supplant  State  or  local  funds. 

As  part  of  the  increased  flexibility 
efforts,  applicants  are  encouraged  to 
maximize  the  public  health  benefit  from 


the  use  of  CDC  funding  within  the 
approved  budget  line  items  to  enhance 
the  grantee's  ability  to  achieve  stated 
goals  and  objectives  and  to  respond  to 
changes  in  the  field  as  they  occur  within 
the  scope  of  the  award.  Recipients  also 
have  the  ability  to  redirect  up  to  25 
percent  of  the  total  approved  budget  to 
achieve  stated  goals  and  objectives 
within  the  scope  of  the  award  except 
from  categories  that  require  prior 
approval  such  as  contracts,  change  in  - 
scope,  and  change  in  key  personnel.  A 
list  of  required  prior  approval  actions 
will  be  included  in  the  Notice  of 
Cooperative  Agreement  Award. 

SEA  applicants  are  encouraged  to 
identify  and  take  advantage  of 
opportunities,  which  will  enhance  the 
recipient's  work  with  other  education 
agency  and  health  department  programs 
in  their  State  that  address  risk  factors 
and  health  problems  described  in  SEA 
Priorities.  This  may  include  cost  sharing 
to  support  a  shared  position  to 
implement  activities  such  as 
surveillance,  health  communication, 
professional  development,  health 
resources  development,  and  evaluation, 
or  to  implement  programs  that  cross 
units/departments  within  the  State 
education  and  health  agencies.  This 
may  include,  but  is  not  limited  to,  joint 
planning  activities,  joint  funding  of 
complementary  school  health  activities 
based  on  program  recipient  activities, 
coalitions,  combined  development  and 
implementation  of  policy  and  program 
interventions,  and  other  cost  sharing 
activities  that  complement  school  and 
youth-based  program  priorities  funded 
by  other  CDC  units.  SEAs  may 
determine  that  the  State  health  agency 
can  effectively  implement  important 
school  health  policies  and  programs  and 
may  choose  to  provide  fiscal  support  for 
State  health  agency  implementation 
through  an  interagency  agreement. 

SEAs  funded  imder  priority  2A  are 
expected  to  direct  at  least  $100,000  to 
the  State  health  agency  to  support  staff 
positions  and  activities  to  promote 
coordination  of  school-related  health 
programs  within  and  across  the  health 
and  education  agencies. 

E.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  SEA  recipients 
will  be  responsible  for  the  activities 
under  1.  Recipient  Activities,  and  CDC 
will  be  responsible  for  the  activities 
listed  under  2,  CDC  Activities. 

1.  Recipient  Activities  for  each  SEA 
Priority  are  listed  below.  CDC  has 
developed  performance  measures  to 
evaluate  recipients'  progress  in  meeting 
the  requirements.  These  performance 
measures  are  listed  following  the 


recipient  activities  listed  for  each 
priority. 

SEA  Priority  1—YRBS:  Recipient 
Activities 

a.  Staffing:  Identif\'  staff  position(s)  in 
the  education  or  health  agency  with 
responsibility  and  organizational 
authority  for  coordinating  YRBS 
activities.  The  individual(s)  identified 
should  have  knowledge  needed  for 
leadership  and  coordination  of 
proposed  activities,  knowledge  and 
understanding  of  school  programs,  and 
communication  skills  necessary  to 
effectively  promote  and  facilitate 
proposed  plans  and  activities. 

b.  Establish  and  implement  a  plan  for 
conducting  a  biennial  YRBS  among 
students  in  grades  9  thru  12  and 
disseminating  YRBS  results. 

c.  Partnerships:  Establish  or  sustain 
effective  partnerships  with  other  State 
agencies,  including  the  State  health 
agency;  non-governmental 
organizations;  institutions  of  higher 
education;  and  others  that  can  assist  in 
implementing  the  YRBS,  disseminating 
YRBS  results,  and  utilizing  results  for 
program  planning. 

Performance  will  be  measured  by  the 
extent  to  which: 

•  The  State  obtains  weighted  data 
representative  of  students  in  grades  9 
thru  12  throughout  the  state,  on  a  bi- 
annual basis  and 

•  Decision  makers,  school  districts, 
schools,  health  agencies,  and  other 
partners  utilize  YRBS  data,  in  addition 
to  other  data,  to  improve  policies  and 
programs  that  will  reduce  health  risk 
behaviors  and  improve  the  health  of 
school-age  youth. 

SEA  Priority  2-A— CSHP  and  Reduction 
of  Chronic  Disease 

Risks:  Recipient  Activities 

a.  Staffing:  Establish  and  maintain  a 
full-time  senior  staff  position  in  the 
State  education  agency  (i.e.,  one  FTE) 
and  a  full-time  senior  staff  position  in 
the  State  health  agency  (i.e..  one  FTE). 
with  expertise,  experience,  and  full-time 
responsibility  and  organizational 
authority  for  building  each  agency's 
capacity  to  implement  and  coordinate 
effective  school  health  programs.  In 
addition,  the  State  education  agency 
should  establish  or  identify  an 
appropriate  full-time  staff  position  (i.e.. 
one  FTE).  in  the  education  agency  with 
experience,  expertise,  and  full 
responsibility  and  organizational 
authority  for  coordinating  programs 
intended  to  reduce  tobacco  use  and 
addiction,  improve  eating  patterns, 
increase  physical  activity,  and  reduce 
obesity  among  youth.  The  individuals 
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identified  for  these  three  positions 
should  have  necessary  credentials  (e.g., 
licensure  or  certification),  training,  and 
experience  needed  for  leadership  and 
coordination  of  the  proposed  activities: 
knowledge  and  experience  in  working 
with  school  and  public  health 
personnel,  programs,  and  administrative 
procedures;  and  communication  skills 
that  would  enable  them  to  serve  as  a 
liaison  with  partners  in  health, 
education,  the  community,  and  with 
other  decision  makers  at  the  local.  State, 
and  national  levels. 

b.  State  Agency  Collaboration  and 
Planning:  Strengthen  the  partnership 
between  the  State  education  and  State 
health  agencies  that  will  result  in  an 
Interagency  Plan  that  identifies 
complementary  responsibilities  and 
support  functions  to  improve  the  health 
and  educational  achievement  of 
students  through  CSHP  in  the  State's 
schools.  Efforts  to  address  tobacco  use, 
dietary  patterns  that  result  in  disease 
and  obesity,  physical  inactivity,  HIV, 
asthma,  foodbome  illnesses,  and  other 
health  priorities  should  be  coordinated 
with  other  State  health  department 
programs.  The  Intra-agency  Plan  should 
address  effective  policies  and  programs; 
resources;  financial  sustainability; 
technical  assistance;  professional 
development;  partnerships  and  linkages; 
health  communications  and  marketing; 
and  assessment  and  evaluation. 

c.  Partnerships  and  Planning:  Develop 
and  implement  a  State  plan  that  builds 

a  broader  private  and  public  partnership 
for  reducing  priority  risk  behaviors, 
particularly  tobacco  use  and  addiction, 
improving  eating  patterns,  increasing 
physical  activity,  and  reducing  obesity 
among  youth  in  schools.  The  plan 
should  be  developed  in  collaboration 
with  the  State  health  agency,  relevant 
non-governmental  organizations, 
institutions  of  higher  education, 
teachers  and  parents,  and  other 
coalitions  or  groups.  Priorities 
established  as  part  of  the  plan  should  be 
based  on  State  surveillance  and  other 
monitoring  and  evaluation  data.  This 
plan  should  address  efforts  to  help 
schools  reduce  foodbome  illnesses, 
improve  student  awareness  of  food 
safety,  and  reduce  asthma  episodes  and 
asthma-related  absences  (SEA  Priority 
2-B),  and  help  schools  prevent  sexual 
risk  behaviors  that  results  in  HTV 
infection  (SEA  priority  3),  if  theses  are 
State  or  local  priorities  and  CDC  funds 
are  provided  to  support  theses 
priorities.  The  State  plan  should: 

1.  Incorporate  the  support  functions 
and  responsibilities  of  the  State 
education  and  health  agency's 
Interagency  Plan. 


2.  Identify  the  complementary  roles 
and  responsibilities  of  State  and  local 
partners,  specifying  the  contributions 
(e.g.,  funds,  technical  assistance, 
professional  development,  and  materials 
development)  of  partners  in  helping 
schools  reduce  priority  health  risks, 
including  tobacco  use  and  addiction, 
physical  inactivity,  and  eating  patterns 
that  result  in  obesity  and  disease. 

3.  Emphasize  implementation  of 
effective  policies,  environmental 
changes,  and  educational  strategies 
consistent  with  CDC's  Guidelines  for 
School  and  Community  Programs  to 
Promote  Lifelong  Physical  Activity 
Among  Young  People,  Guidelines  for 
School  Health  Programs  to  Promote 
Lifelong  Healthy  Eating,  Guidelines  for 
School  Health  Programs  to  Prevent 
Tobacco  Use  and  Addiction,  and  other 
relevant  CDC  guidance  documents  that 
target  other  youth  risk  behaviors,  and 
the  use  of  school  health  assessment 
data. 

4.  Build  on  a  theoretical  approach 
based  on  proven  principles  for 
prevention. 

5.  Leverage  resources  and  avoid 
duplication  at  the  state  and  local  levels. 

d.  State  Systems  To  Support  School 
District  Implementation  and  Evaluation: 
Develop  and  implement  a  plan  for 
providing  professional  development, 
consultation,  technical  assistance, 
evaluation,  and  resoiurce  development 
in  support  of  school  districts  or  schools 
to  assist  them  in  assessing,  planning, 
and  coordinating  school  health 
programs  and  implementing  strategies 
to  reduce  priority  health  risks,  including 
tobacco  use  and  addiction,  physical 
inactivity,  and  eating  patterns  that  result 
in  obesity  and  disease. 

e.  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionately  affected  by  health 
risks  and  problems,  especially  among 
communities  of  color  (as  defined  in 
CDC's  HIV  Prevention  Strategic  Plan 
Through  2005). 

f.  Identify  proponents  and  advocates 
among  decision  makers  and  the  public, 
inform  and  support  them  in  their  efforts 
to  promote  the  role  of  schools  in 
achieving  priority  health  outcomes  and 
improving  academic  success;  including 
sharing  and  disseminating  accurate 
information  about  effective  programs 
and  materials  that  address  health 
priorities  with  decision-makers,  other 
leaders  including  school  personnel, 
parents,  students,  and  other 
stakeholders. 

g.  Evaluate  State-level  school  health 
capacity-building  efforts  and  the 
implementation  and  effectiveness  of 
strategies  to  reduce  priority  health  risks, 
especially  tobacco  use  and  addiction 


and  physical  inactivity  and  eating 
patterns  that  result  in  obesity  and 
disease,  for  the  purposes  of 
programmatic  improvement  and  long 
range  planning.  Evaluation  plans  should 
include  systematic  procedures  to 
monitor  school  policies  and  programs 
intended  to  promote  health  enhancing 
behaviors  among  youth. 

h.  Participate  in  at  least  two  national, 
CDC  or  DASH-sponsored  training  ' 
workshops  or  conferences  each  budget 
year  of  the  project  period  for  the 
purpose  of  strengthening  State-level 
infrastnictxire  to  support  and  coordinate 
school  health  programs  and  improving 
education  to  prevent  leading  causes  of 
disease,  disability,  and  death  among 
youth. 

Performance  will  be  measured  by  the 
extent  to  which  the  State  education  and 
health  agencies  provide  support  to 
schools  and  school  districts  such  that 
schools: 

•  Implement  effective  policies, 
enviroimiental  changes,  and  educational 
strategies  to  reduce  tobacco  use  and 
addiction,  physical  inactivity,  and 
eating  patterns  that  result  in  obesity  and 
disease  among  youth. 

•  Implement  strategies  to  reduce 
health  disparities  among  sub- 
populations  that  may  be 
disproportionally  affected  by  health 
risks  and  problems. 

•  Integrate  effective  school-based 
policies,  programs  and  strategies  to 
reduce  priority  health  risks,  especially, 
tobacco  use  and  addiction,  physical 
inactivity,  and  unhealthy  eating  patterns 
with  community-based  strategies,  while 
building  a  sustainable  local  resource 
and  funding  base. 

SEA  Priority  2-B — State  Demonstration 
Efforts  (Asthma  and  Foodbome  Illness) 

Recipient  Activities 

a.  Staffing:  Identify  staff  position{s)  in 
the  education  agency  with  full-time 
responsibility  and  organizational 
authority  for  coordinating  activities 
(reducing  asthma-related  illnesses  or 
asthma-related  absences  and/or 
reducing  foodbome  illnesses)  proposed 
under  this  priority.  The  individuai(s) 
identified  should  have  credentials, 
training,  and  experience  needed  for 
leadership  and  coordination  of 
proposed  activities;  knowledge  and 
experience  in  working  with  schools  and 
public  health  personnel;  and 
communication  skills  necessary  to 
effectively  promote  and  facilitate 
proposed  plans  and  activities. 

b.  Partnerships  and  Planning: 
Develop  and  implement  a  state  plan  that 
builds  a  broader  private  and  public 
partnership  for  reducing  asthma-related 


illnesses  or  asthma-related  absences 
and/or  reducing  foodbome  illnesses  in 
schools  and  improving  student 
awareness  of  food  sedety.  The  plan 
should  be  developed  in  collaboration 
with  the  State  Health  Agency,  the  State 
agricultural  agency's  cooperative 
extension  services  (foodbome  illnesses) 
relevant  non-govemmental 
organizations,  institutions  of  higher 
education,  teachers  and  parents,  and 
other  coalitions  or  groups.  Priorities 
established  as  part  of  the  plan  should  be 
based  on  State  surveillance  and  other 
monitoring  and  evaluation  data.  (This 
plan  should  also  address  efforts  to  help 
schools  reduce  tobacco  use  and 
addiction,  improve  eating  patterns, 
increase  physical  activity,  and  reduce 
obesity  among  youth  in  schools  (SEA 
Priority  2-A)  and  help  schools  prevent 
sexual  risk  behaviors  that  result  in  HTV 
infection  (SEA  Priority  3),  if  CDC  funds 
are  also  provided  to  support  these 
priorities). 
The  plan  should: 

1.  Incorporate  the  support  functions 
and  responsibilities  of  the  State 
education  and  health  agency's 
Interagency  Plan  for  coordinating  school 
health  programs. 

2.  Identity  the  complementary  roles 
and  responsibilities  of  State  and  local 
partners,  specifying  the  contributions 
(e.g.,  funds,  technical  assistance, 
professional  development,  materials 
development)  of  partners  to  reduce 
asthma-related  illnesses  or  asthma- 
related  absences  and/or  reducing 
foodbome  illnesses  in  schools  and 
improving  student  awareness  of  food 
safety. 

3.  Emphasize  implementation  of 
effective  policies,  enviroruuental 
changes,  and  educational  strategies 
consistent  with  CDC  guidance  related  to 
these  priorities. 

4.  Leverage  resoiu-ces  and  avoid 
duplication  at  the  state  and  local  levels. 

c.  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionately  affected  by  these 
relevant  health  risks  and  problems, 
especially  among  communities  of  color 
(as  defined  in  CDC's  HIV  Prevention 
Strategic  Plan  Through  2005). 

d.  Identify  proponents  and  advocates 
among  decision  makers  and  the  public, 
and  inform  and  support  them  in  their 
efforts  to  promote  the  role  of  schools  in 
reducing  asthma-related  illnesses  or 
asthma-related  absences  and/or 
reducing  foodbome  illnesses  in  schools 
and  improving  student  awareness  of 
food  safety,  including  sharing  and 
disseminating  accurate  information 
about  effective  programs  and  materials 
that  address  these  priorities  with 
decision-makers,  other  leaders. 


including  school  personnel,  parents, 
students,  other  stakeholders  in  the  state 
as  well  as  interested  education  and 
health  agencies  in  the  nation. 

e.  Evaluate  State-level  school  health 
capacity  building  efforts  and  the 
effectiveness  of  strategies  to  reduce 
asthma-related  illnesses  or  asthma- 
related  absences  and/or  reduce 
foodbome  illnesses  in  schools  and 
improve  student  awareness  of  food 
safety  for  the  purposes  of  programmatic 
improvement  and  long  range  planning. 

Performance  will  be  measured  by  the 
extent  to  which  the  State  education 
agency  and  partners: 

•  Translate  and  communicate 
successful  and  effective  interventions 
for  adoption  by  other  state  education 
and  health  agencies,  school  districts, 
schools,  and  conununities  and 

•  Provide  support  to  schools  and 
school  districts  to  do  the  following: 

(1)  Implement  effective  policies, 
enviroiunental  changes,  and  educational 
strategies  to  reduce  asthma-related 
illnesses  or  asthma-related  absences 
and/or  reducing  foodbome  illnesses  in 
schools  and  improving  student 
awareness  of  food  safety. 

(2)  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  dispropoTtionally  affected  by  these 
priority  health  risks  and  problems. 

SEA  Priority  3— HIV  Prevention  for 
School-Age  Youth 

Recipient  Activities 

a.  Staffing:  Establish  and  maintain  a 
staff  position  that  has  full-time 
responsibility  and  organizational 
authority  for  HIV  prevention  activities 
within  the  agency.  The  individual  in 
this  position  shoiUd  have  necessary 
credentials  (e.g.,  licensure  or 
certification),  training,  and  experience 
needed  for  leadership,  coordination, 
and  implementation  of  HIV  prevention 
activities;  knowledge  and  experience 
working  in  school  settings  and  with  sub- 
populations  of  youth  that  might  be 
disproportionately  affected  by  HIV 
infection;  and  communication  skills  that 
enable  the  staff  person  to  serve  as  a 
liaison  with  partners  in  health, 
education,  and  the  community. 

b.  Partnerships  and  Program 
Plarming-.  Develop  and  implement  a 
plan  that  builds  on  the  broader  state  and 
community  plans  for  strengthening  HIV 
prevention  in  schools.  The  plan  should 
be  developed  in  collaboration  with  the 
State  health  agency  HIV  prevention 
program,  the  HIV  community  planning 
group,  abstinence  groups,  schools, 
parents,  students,  and  other  coalitions 
or  groups  that  are  implementing  efforts 
to  prevent  HIV  infection  among  youth. 


Priorities  established  as  a  part  of  the 
plan  should  be  based  on  state 
surveillance  and  other  monitoring  and 
evaluation  data,  reflective  of  HIV  trends, 
and  complement  priorities  identified  by 
the  State  HIV  community  planning 
group.  The  plan  should: 

1.  Identify  the  complementary  roles 
and  responsibilities  of  State  and  local 
partners,  specifying  the  contributions 
(e.g.,  funds,  technical  assistance, 
professional  development,  and  materials 
development)  of  partners  (especially  the 
State  health  agency  HIV  prevention 
program). 

2.  Emphasize  implementation  of 
effective  policies,  programs,  curricula 
frameworks,  standards,  resources  and 
support  in  school  that  are: 

(a)  Developmentally  and  culturally 
appropriate. 

•   (b)  Medically  and  scientifically 
accurate. 

(c)  Consistent  with  scientifically 
researched  evidence  of  effectiveness. 

(d)  Built  on  a  theoretical  approach 
based  on  proven  principles  for 
prevention. 

(e)  Consistent  with  the  principles  of 
CDC's  Guidelines  for  Effective  School 
Health  Education  to  Prevent  the  Spread 
of  AIDS  and  other  CDC  guidance 
docimients. 

(f)  Integrate  HIV  prevention  efforts 
with  efforts  to  prevent  other  STDs  and/ 
or  unintended  pregnancy  and  efforts  to 
reduce  alcohol  and  other  drug  use. 

(g)  Complement  existing  intra-agency 
policy-making  processes,  state  school 
board  policy,  and  school  and 
conununity  standards  and  values. 

(h)  Leverage  resources  and  avoid 
duplication  at  the  state  and  local  levels. 

c.  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionately  affected  by  HIV 
infection,  especially  among 
communities  of  color  (as  defined  in 
CDC's  HIV  Prevention  Sti^tegic  Plan 
Through  2005). 

d.  State  systems  to  support  school 
district  implementation  and  evaluation: 
Develop  and  implement  a  plan  for 
providing  professional  development, 
consultation,  technical  assistance, 
resource  development,  and  evaluation 
to  school  districts  and  schools.  Assist 
them  in  assessing,  planning,  and 
implementing  effective  HIV  prevention 
to  youth  most  at  risk  for  HIV  infection, 
including  youth  in  grades  7  thru  12, 
youth  with  special  needs,  youth  in  high- 
risk  situations,  youth  who  are  both  in 
and  out  of  school,  youth  of  color,  and 
sexual  minority  youth. 

e.  HIV  Materials  Review  and  Medical 
Accuracy:  Establish  and  maintain  an 
HIV  materials  review  panel  to  review  all 
written  materials,  audiovisual  materials. 
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pictorials,  questionnaires,  surveillance 
instruments,  proposed  group 
educational  sessions,  educational 
curricula,  and  like  materials,  including 
website  materials  (see  Attachment  IV. 
AR-5.  for  guidance  related  to  HIV 
Program  Review  Panel  Requirements). 
The  review  requirement  are  to  ensure 
that  funded  materials,  sessions,  and 
activities  include  accurate  information 
about  the  harmful  effects  of 
promiscuous  sexual  activity  and 
intravenous  substance  abuse,  and  the 
benefits  of  abstaining  from  such 
activities.  Ensure  that  funded  materials, 
sessions,  and  activities  do  not  provide 
education  or  information  designed  to 
promote  or  encourage,  directly, 
homosexual  or  heterosexual  sexual 
activity  or  intravenous  substance  abuse. 
Ensure  that  educational  sessions  do  not 
include  activities  in  which  attendees 
participate  in  sexually  suggestive 
physical  contact  or  actual  sexual 
practices;  and  that  materials  provide 
accurate  information  about  various 
means  to  reduce  an  individual's  risk  of 
exposure  to,  or  to  transmission  of,  the 
etiologic  agent  for  AIDS.  In  addition, 
establish'mechanisms  to  ensure  that  all 
mass  produced  education  materials  that 
are  specifically  designed  to  address 
STDs  including  Human  Papilloma  Virus 
(HPV)  shall  contain  medically  accxu-ate 
information  regarding  the  effectiveness 
or  lack  of  effectiveness  of  condoms  in 
preventing  the  STD  the  materials  are 
designed  to  address. 

f.  Identify  proponents  and  advocates 
among  decision  makers  and  the  public, 
and  inform  and  support  them  in  their 
efforts  to  promote  the  role  of  schools  in 
achieving  HIV  prevention  outcomes, 
including  sharing  and  disseminating 
accurate  information  about  effective 
programs  and  materials  that  address 
HIV  prevention  priorities  with  decision- 
makers, other  leaders,  including  school 
personnel,  parents,  students  and  other 
stakeholders. 

g.  Involve  youth  as  appropriate  in 
planning,  delivering,  and  evaluating 
HIV  prevention  programs. 

h.  Evaluate  State-level  capacity 
building  efforts  and  evaluate  the 
implementation  and  effectiveness  of 
strategies  to  reduce  risks  for  HIV 
infection  among  youth  in  schools  for  the 
purposes  of  programmatic  improvement 
and  long  range  planning.  Evaluations 
should  include  systematic  procedures  to 
monitor  school  policies  and  programs 
intended  to  promote  health  enhancing 
behaviors  among  youth. 

i.  Participate  in  at  least  two  national, 
CDC  or  DASH-sponsored  training 
workshops  or  conferences  each  budget 
year  of  the  project  period  for  the 
purpose  of  improving  HIV  prevention 


and  reducing  other  important  health 
risks  that  affect  yoxmg  persons. 

Performance  will  be  measured  by  the 
extent  to  which  the  state  education 
agency  and  partners  provide  support  to 
schools  and  school  districts  to: 

•  Implement  effective  policies  and 
educational  strategies  to  reduce  risk 
behaviors  that  lead  to  HIV  infection 
among  youth. 

•  Implement  strategies  to  reduce 
disparities  among  sub-populations  of 
youth  disproportionally  affected  by  HFV 
infection  and  other  health  problems 
related  to  sexual  risk  behaviors. 

•  Integrate  effective  school-based 
policies,  programs  and  strategies  to 
reduce  health  risks  that  lead  to  HIV 
infection  with  community-based 
strategies,  while  building  a  sustainable 
local  resource  and  funding  base. 

SEA  Priority  4— National  Professional 
Development 

Recipient  Activities 

a.  Staffing:  Establish  and  maintain  a 
full-time  staff  position  (i.e.,  one  FTE)  in 
the  education  agency  with  full-time 
responsibility  and  organizational 
authority  for  coordinating  professional 
development  activities.  The  individual 
selected  for  this  position  should  have 
specific  credentials,  training,  and 
experience  needed  for  leadership  and 
coordination  of  proposed  activities, 
knowledge  and  experience  in  working 
with  school  and  public  health 
personnel,  and  commimication  skills  to 
effectively  promote  and  facilitate 
professional  development  events. 

b.  Collaborate  wiUi  other  SEAs  and/or 
LEAs  that  receive  funding  under 
Priority  4  in  a  Professional  Development 
Consortium  (PDC).  The  piu^jose  of  the 
PDC  will  be  to  share  resources  and 
coordinate  activities. 

c.  Develop  cmd  implement  a 
professional  development  plan  that  will 
improve  State  and  local  planning  and 
implementation  of  coordinated  school 
health  programs  and  strategies  that  will 
reduce  priority  health  risk  behaviors 
among  youth.  The  professional 
development  plan  should: 

(1)  Emphasize  partnerships  cunong 
education  agencies,  health  agencies,  and 
others. 

(2)  Be  based  on  stated  needs  of  DASH- 
funded  education  agencies  and  their 
project  partners. 

(3)  Promote  professional  development 
events  that  focus  on  school  health  topics 
and  priorities  for  representatives  from 
other  LEAs,  SEAs,  health  agencies,  and 
other  interested  individuals  or  groups. 

d.  Pay  costs  associated  with 
coordination  of  events,  including  travel 
and  per  diem  for  participants  and 


presenters  for  program-related 
professional  development  events. 

e.  In  partnership  with  the  consortiimi, 
provide  at  least  two  to  three  events 
within  a  12-month  budget  period. 

f.  Evaluate  program  activities  and  use 
evaluation  results  for  progranmiatic 
improvement  and  long  range  planning. 

g.  Participate  in  at  least  two  national, 
DASH-spoiwored  professional 
development  consortium  meetings  each 
budget  year  of  the  project  period  for  the 
purpose  of  planning  and  coordinating 
SEA  and  LEA  professional  development 
events. 

Performance  will  be  measured  by  the 
extent  to  which  professional 
development  participants  have 
unproved  plans  and  prevention 
strategies  consistent  with  the  increased 
knowledge  and  skills  acquired  from  the 
professional  development  events. 

2.  Centers  for  Disease  Control  and 
Prevention's  Activities 

a.  Provide  national  YRBS  data  for 
comparison  with  state  YRBS  data. 

b.  Provide  public  health  information, 
training,  and  technical  assistance 
related  to  program  planning,  and 
implementation,  surveillance, 
professional  development,  and 
evaluation;  assessment  of  program 
objectives;  and  dissemination  of 
theoretical  approaches,  proven 
principles  for  prevention,  effective  and 
successful  strategies,  experiences,  and 
evaluation  results. 

c.  Collaborate  with  SEAs,  LEAs,  and 
national  organizations  in  planning  and 
carrying  out  relevant  national  strategies 
to  improve  school  health  programs  and 
prevent  important  health  risk  behaviors. 

d.  Collaborate  with  appropriate 
partners  to  develop  and  disseminate 
recommendations  for  policy  and 
program  interventions,  together  with 
recommendations  for  assessment. 

e.  Organize  and  convene  meetings  of 
national.  State,  and  local  organizations 
and  agencies  to  address  issues  and 
activities  related  to  strengthening 
education  to  prevent  important  health 
risk  behaviors  and  problems  and 
integrating  such  education  into  existing 
school  health  programs. 

f.  Organize  and  convene  professional 
development  consortium  meetings  to 
jointly  plan  and  deliver  professional 
development  and  learning  opportimities 
for  DASH-funded  national  non- 
governmental and  state  and  local 
grantees. 

SEA  Applicants  can  skip  Section  II 
and  proceed  to  Section  III. 
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Section  II:  Large  City  Local  Education 
Agency  (LEA) 

B.  Eligible  Applicants 

Eligible  applicants  for  LEA  Priorities 
1,  2,  3.  and  4  will  be  the  20  urban  school 
districts  with  an  enrollment  of  80.000 
students  or  more  and  a  percentage  of 
minority  students  of  50  percent  or 
greater,  as  reported  in  the  U.S. 
Department  of  Education,  National 
Center  for  Education  Statistics,  Local 
Education  Agency  Universe  Survey, 
1999-2000.  These  districts  include  the 
New  York  City  Public  Schools  (New 
York,  NY);  Los  Angeles  Unified  Schools 
(Los  Angeles,  CA);  City  of  Chicago 
School  District  (Chicago,  IL);  Dade 
Coimty  School  District  (Miami,  FL); 
Broward  County  School  District  (Fort 
Lauderdale,  FL);  Houston  Independent 
School  District  (Houston,  TX); 
Philadelphia  City  School  District 
(Philadelphia,  PA);  Detroit  City  School 
District  (Detroit,  MI);  Dallas 
Independent  School  District  (Dallas, 
TX);  Orange  County  School  District 
(Orlando,  FL);  San  Diego  City  Unified 
Schools  (San  Diego,  CA);  Prince 
George's  County  Public  Schools  (Upper 
Marlboro,  MD);  Memphis  Qty  School 
District  (Memphis,  TN);  Baltimore  City 
Public  School  System  (Baltimore,  MD); 
Charlotte-Mecklenburg  Schools 
(Charlotte,  NC);  Milwaukee  School 
District  (Milwaukee,  WI);  DeKalb 
County  School  District  (Decatur,  GA); 
Long  Beach  Unified  Schools  (Long 
Beach,  CA);  Albuquerque  Public 
Schools  (Albuquerque,  NM);  and 
Orleans  Parish  School  Board  (New 
Orleans,  LA). 

Eligible  for  LEA  Priorities  1,2,  and  4 
will  be  the  largest  urban  school  districts 
in  11  additional  metropolitan  areas  that 
have  reported  6,600  cases  or  more  of 
AIDS  to  CDC  as  of  December  31,  2000. 
These  LEAs  include  Atlanta  City 
Schools  (Atlanta,  GA);  Boston  School 
District  (Boston,  MA);  District  of 
Columbia  Public  Schools  (Washington, 
D.C.);  Hillsborough  County  School 
District  (Tampa,  FL);  Jersey  City  Schools 
(Jersey  City,  NJ);  Newark  City  Schools 
(Newark,  NJ);  Oakland  Unified  Schools 
(Oakland,  CA);  Palm  Beach  County 
School  District  (West  Palm  Beach,  FL); 
San  Bernardino  City  Unified  Schools 
(San  Bernardino,  CA);  San  Francisco 
Unified  Schools  (San  Francisco,  CA); 
and  Seattle  Schools  (Seattle,  WA).  The 
LEAs  listed  in  this  paragraph  are  not 
eligible  to  apply  for  LEA  Priority  3. 

LEA  applicants  can  apply  separately 
for  Priority  1,  Priority  2,  Priority  3,  or 
Priority  4  or  any  combination  of 
priorities  for  which  they  are  eligible 
with  the  following  exception.  To  be 
awarded  funds  under  LEA  Priority  4, 


applicants  must  apply  and  be  funded 
imder  Priority  2. 

If  additional  funds  become  available. 
LEAs  eligible  under  Priority  2  will  be 
eligible  to  apply  for  additional  funds  to 
promote  abstinence  and  prevent  STD 
prevention  and  pregnancy  prevention, 
and  LEAs  eligible  under  Priority  3  will 
be  eligible  to  apply  for  additional  funds 
to  address  other  priority  health 
problems. 

Note:  Title  2  of  the  United  States  Code 
section  1611  states  that  an  organization 
described  in  section  501(c)(4)  of  the  Internal 
Revenue  Code  that  engages  in  lobbying 
activities  is  not  eligible  to  receive  Federal 
funds  constituting  an  award,  grant,  or  loan. 

C.  Availability  of  Funds 

It  is  anticipated  that  a  total  of 
approximately  S6,625,000  will  be 
available  in  FY  2003  to  fund  LEA 
Priorities  1,2,  and  3.  In  addition, 
approximately  $1,275,000  will  be 
available  for  up  to  a  total  of  3  SEAs  or 
LEAs  for  Priority  4. 

LEA  Priority  l:YTiBS 

Approximately  $625,000  is  available 
for  LEA  Priority  1  to  fund 
approximately  25  local  education 
agencies.  It  is  expected  that  the  average 
award  will  be  $25,000. 

LEA  Priority  2:  HTV Prevention  for 
School-Age  Youth 

Approximately  $5,000,000  is  expected 
to  be  available  to  support  approximately 
20  large  city  LEAs  for  Priority  2.  Awards 
to  LEAs  are  expected  to  range  from 
$100,000  to  $350,000.  Funds  will  be 
awarded  as  follows  to  large  city  LEAs 
using  student  enrollment  data  as 
reported  in  the  U.S.  Department  of 
Education,  National  Center  for 
Education  Statistics,  Local  Education 
Agency  Universe  Survey,  1999-2000: 

•  LEAs  with  a  student  enrollment  of 
more  than  1,000,000  (New  York  City 
Public  Schools)  are  eligible  for  an  award 
range  of  approximately  $225,000  to 
$350,000. 

•  LEAs  with  a  student  enrollment  of 
less  than  1,000,000,  but  equal  to  more 
than  350.000  (City  of  Chicago  School 
District,  Dade  County  School  District 
and  Los  Angeles  Unified  Schools)  are 
eligible  for  an  award  range  of 
approximately  $200,000  to  $325,000. 

•  LEAs  witn  a  student  eiu-oUment  of 
less  than  350,000,  but  equal  to  or  more 
than  200,000  (Broward  County  School 
District.  Houston  Independent  School 
District,  and  Philadelphia  City  School 
District)  are  eligible  for  an  award  range 
of  approximately  $175,000  to  $300,000. 

•  LEAs  with  a  student  enrollment  of 
less  than  200,000.  but  equal  to  or  more 
than  100,000(Baltimore  City  Public 


School  System,  Charlotte-Mecklenburg 
Schools,  Dallas  Independent  School 
District,  Detroit  City  School  District. 
Hillsborough  County  School  District. 
Memphis  City  School  District.  Orange 
County  School  District.  Palm  Beach 
County  School  District.  Prince  Georges 
County  Public  Schools,  and  San  Diego 
City  Unified  Schools)  are  eligible  for  an 
award  range  of  approximately  $150,000 
to  $275,000. 

•  LEAs  with  a  student  enrollment  of 
less  than  100.000  (Albuquerque  Public 
Schools,  Atlanta  City  Schools.  Boston 
School  District.  DeKalb  County  School 
District.  District  of  Columbia  Public 
Schools.  Jersey  City  Schools.  Long 
Beach  Unified  Schools,  Milwaukee 
School  District,  Newark  City  Schools, 
Oakland  Unified  Schools,  Orleans 
Parish  School  Board,  San  Bernardino 
City  Unified  Schools,  San  Francisco 
Unified  Schools,  and  Seattle  Schools) 
are  eligible  for  an  award  range  of 
approximately  $125,000  to  $250,000. 

LEA  Priority  3:  Local  Demonstration 
Efforts  (Asthma) 

Approximately  $1,000,000  is  expected 
to  be  available  for  LEA  Priority  3  to  fund 
approximately  six  large  city  LEAs  to 
implement  a  demonstration  program  to 
help  schools  reduce  asthma  episodes 
and  asthma-related  absences.  Awards 
will  average  $175,000  with  a  range  from 
approximately  $150,000  to  $200,000. 

LEA  Priority  4:  National  Professional 
Development 

Approximately  $1,275,000  is  expected 
to  be  available  for  LEA  Priority  4  to  fund 
some  combination  of  two  to  three  SEA 
or  large  city  LEA  projects  to  implement 
national  professional  development 
strategies.  Awards  will  average  $400,000 
and  range  from  approximately  $375,000 
to  $425,000. 

It  is  expected  that  all  awards  will 
begin  on  or  about  March  1.  2003.  with 
a  12-month  budget  period,  within  a 
project  period  of  five  years.  Funding 
estimates  may  vary  and  are  subject  to 
change. 

Continuation  awards  within  an 
approved  project  period  will  be  made 
on  the  basis  of  satisfactory  progress  as 
evidenced  by  required  reports  and  the 
availability  of  funds. 

Use  of  Funds 

Cooperative  agreement  funds  may  be 
used  to  support  personnel,  purchase 
equipment,  supplies,  services  and  travel 
directly  related  to  program  activities 
and  consistent  with  the  scope  of  the 
cooperative  agreement.  Funds  under 
this  program  aimouncement  may  not  be 
used  to  conduct  research  projects, 
provide  direct  delivery  of  patient  care  or 
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treatment  services,  and  purchase  or 
disseminate  condoms. 

Although  public  health  may  have  an 
assurance  role  in  clinical  testing  and 
screening,  funds  are  not  to  be  used  to 
provide  clinical  testing  or  screening 
services.  Federal  funds  awarded  under 
this  program  announcement  may  not  be 
used  to  supplant  State  or  local  funds. 
As  part  of  the  increased  flexibility 
efforts,  applicants  are  encouraged  to 
maximize  the  public  health  benefit  from 
the  use  of  CDC  funding  within  the 
approved  budget  line  items  to  enhance 
the  grantee's  ability  to  achieve  stated 
goals  and  objectives  and  to  respond  to 
changes  in  the  field  as  they  occur  within 
the  scope  of  the  award.  Recipients  also 
have  the  ability  to  redirect  up  to  25 
percent  of  the  total  approved  budget  to 
achieve  stated  goals  and  objectives 
within  the  scope  of  the  award,  except 
from  categories  that  require  prior 
approval  such  as  contracts,  change  in 
scope,  and  change  in  key  personnel.  A 
list  of  required  prior  approval  actions 
will  be  included  in  the  Notice  of  Grant 
Award. 

LEA  applicants  are  encouraged  to 
identify  and  take  advantage  of 
opportunities,  which  will  also  enhance 
the  recipient's  work  with  other  local 
education  agency  and  health 
department  programs  and  community 
programs  that  address  risk  factors  and 
health  problems  described  in  LEA 
Priorities.  This  may  include  cost  sharing 
to  support  a  shared  position  to 
implement  activities  such  as 
surveillance,  health  communication, 
professional  development,  health 
resources  development,  and  evaluation 
or  to  implement  programs  that  cross 
units/departments  within  the  local 
education  and  health  agency.  This  may 
include,  but  is  not  limited  to.  joint 
planning  activities,  joint  funding  of 
complementary  school  health  activities 
based  on  program  recipient  activities, 
coalition  or  alliances,  combined 
development  and  implementation  of 
policy  and  program  interventions,  and 
other  cost  sharing  activities  that 
complement  school  and  youth-based 
program  priorities  funded  by  other  CDC 
units. 

D.  Program  Requirements 

In  conducting  activities  to  achieve  the 
purpose  of  this  program,  the  large  city 
LEA  recipients  will  be  responsible  for 
the  activities  under  1.  Recipient 
Activities,  and  CDC  will  be  responsible 
for  the  activities  listed  under  2.  CDC 
Activities. 

1.  Recipient  Activities  for  each  LEA 
Priority  are  listed  below.  CDC  has 
developed  performance  measures  to 
evaluate  recipients'  progress  in  meeting 


the  requirements.  These  performance 
measures  are  listed  following  the 
recipient  activities  listed  for  each 
priority. 

LEA  Priority  1—YRBS:  Recipient 
Activities 

a.  Staffing:  Identify  staff  position(s)  in 
the  education  or  health  agency  with 
responsibility  and  organizational 
authority  for  coordinating  YRBS 
activities.  The  individual(s)  identified 
should  have  knowledge  needed  for 
leadership  and  coordination  of 
proposed  activities,  knowledge  and 
understanding  of  school  programs,  and 
communication  skills  necessary  to 
effectively  promote  and  facilitate 
proposed  plans  and  activities. 

b.  Establish  and  implement  a  plan  for 
conducting  a  biennial  YRBS  among 
students  in  grades  9  thru  12  and 
disseminating  YRBS  results. 

c.  Partnerships:  Establish  or  sustain 
effective  partnerships  with  other  local 
agencies,  including  the  state  or  local 
health  agency;  non-governmental 
organizations,  institutions  of  higher 
education,  and  others  that  can  assist  in 
implementing  the  YRBS.  disseminating 
YRBS  results,  and  utilizing  results  for 
program  planning. 

Performance  will  be  measured  by  the 
extent  to  which: 

•  The  district  or  community  obtains 
weighted  data  representative  of  students 
in  grades  9  thru  12  throughout  the 
school  district,  on  a  biennial  basis. 

•  Decision  makers,  schools,  health 
agencies,  and  other  partners  utilize 
YRBS  data;  in  addition  to  other  data,  to 
improve  policies  and  programs  that  will 
reduce  health  risk  behaviors  and 
improve  the  health  of  school-age  youth. 

LEA  Priority  2— HIV  Prevention  for 
School-Age  Youth 

Recipient  Activities 

a.  Staffing:  Establish  and  maintain  a 
staff  position  that  has  full-time 
responsibility  and  organizational 
authority  for  HIV  prevention  activities 
within  the  agency.  The  individual  ih 
this  position  should  have  specific 
credentials,  training  and  experience 
needed  for  leadership,  coordination, 
and  implementation  of  HIV  prevention 
activities;  knowledge  and  experience 
working  in  school  settings  and  with  sub- 
populations  of  youth  that  might  be 
disproportionately  affected  by  HIV 
infection;  and  communication  skills  that 
enable  the  staff  person  to  serve  as  a 
liaison  with  partners  in  health, 
education,  and  the  community. 

b.  Partnerships  and  Program 
Planning:  Develop  and  implement  a 
plan  that  builds  on  the  broader  state  and 


community  plans  for  strengthening  HIV 
prevention  in  schools.  The  plan  should 
be  developed  in  collaboration  with  the 
State  education  agency  HIV  prevention 
program,  State  health  agency  HIV 
prevention  program,  relevant  HIV 
community  planning  groups,  abstinence 
groups,  schools,  parents,  students,  and 
other  coalitions  or  groups  that  are 
implementing  efforts  to  prevent  HIV 
infection  among  youth.  Priorities 
established  as  a  part  of  the  plan  should 
be  based  on  state  surveillance  and  other 
monitoring  and  evaluation  data;  should 
be  reflective  of  HIV  trends,  and 
complement  priorities  identified  by  the 
State  HIV  community  planning  group. 
The  plan  should: 

1.  Identify  the  complementary  roles 
and  responsibilities  of  State  and  local 
partners,  specifying  the  contributions 
(e.g.,  funds,  technical  assistance, 
professional  development,  and  materials 
development)  of  partners  (especially  the 
local  health  agency  HIV  prevention 
program). 

2.  Emphasize  implementation  of 
effective  policies,  programs,  curricula 
frameworks,  standards,  resources  and 
support  in  school  that  are: 

(a)  Developmentally  and  culturally 
appropriate, 

lb)  Medically  and  scientifically 
accurate, 

(c)  consistent  with  scientifically 
researched  evidence  of  effectiveness, 

(d)  Build  on  a  theoretical  approach 
based  on  proven  principles  for 
prevention, 

(e)  Consistent  with  the  principles  of 
CDC's  Guidelines  for  Effective  School 
Health  Education  to  Prevent  the  Spread 
of  AIDS. 

(f)  Integrate  HIV  prevention  efforts 
with  efforts  to  prevent  other  STDs  and/ 
or  unintended  pregnancy  and  efforts  to 
reduce  alcohol  and  other  drug  use, 

(g)  Complements  existing  intra-agency 
policy-making  processes,  local  school 
board  policy,  and  school  and 
community  standards  and  values,  and 

(h)  Leverage  resources  and  avoid 
duplication  at  the  local  level. 

c.  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionately  affected  by  HIV 
infection,  especially  among 
communities  of  color  (as  defined  in 
CDC's  HIV  Prevention  Strategic  Plan 
Through  2005). 

d.  Support  Implementation  and 
Evaluation:  Develop  and  implement  a 
plan  for  providing  professional 
development,  consultation,  technical 
assistance,  resource  development,  and 
evaluation  to  schools  to  assist  them  in 
assessing,  planning,  and  implementing 
effective  HIV  prevention  to  youth  most 
at  risk  for  HIV  infection,  including 
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youth  in  grades  7  thru  12,  youth  with 
special  needs,  youth  in  high-risk 
situations,  youth  who  are  both  in  and 
out  of  school,  youth  of  color,  and  sexual 
minority  youth. 

e.  HIV  Materials  Review  and  Medical 
Accumcy:  Establish  and  maintain  an 
HIV  materials  review  panel  to  review  all 
written  materials,  audiovisual  materials, 
pictorials,  questionnaires,  survey 
instruments,  proposed  group 
educational  sessions,  educational 
curricula  and  like  materials,  including 
website  materials  (see  Attachment  FV, 
AR-5,  for  guidance  related  to  HIV 
Program  Review  Panel  Requirements). 
Ensure  that  funded  materials,  sessions, 
and  activities  include  accurate 
information  about  the  harmful  effects  of 
promiscuous  sexual  activity  and 
intravenous  substance  abuse,  and  the 
benefits  of  abstaining  from  such 
activities.  Ensure  that  funded  materials, 
sessions,  and  activities  do  not  provide 
education  or  information  designed  to 
promote  or  encourage,  directly, 
homosexual  or  heterosexual  sexual 
activity  or  intravenous  substance  abuse; 
that  educational  sessions  do  not  include 
activities  in  which  attendees  participate 
in  sexually  suggestive  physical  contact 
or  actual  sexual  practices;  and  that 
materials  provide  accurate  information 
about  various  means  to  reduce  an 
individual's  risk  of  exposure  to,  or  to 
transmission  of,  the  etiologic  agent  for 
AIDS.  In  addition,  establish 
mechanisms  to  ensure  that  all  mass 
produced  education  materials  that  are 
specifically  designed  to  address  STDs 
including  HPV  shall  contain  medically 
accurate  information  regarding  the 
effectiveness  or  lack  of  effectiveness  of 
condoms  in  preventing  the  STD  the 
materials  are  designed  to  address. 

f.  Identify  proponents  and  advocates 
among  decision  makers  and  the  public, 
inform  and  support  them  in  their  efforts 
to  promote  the  role  of  schools  in 
achieving  HIV  prevention  outcomes, 
including  sharing  and  disseminating 
accurate  information  about  effective 
programs  and  materials  that  address 
HIV  prevention  priorities  with  decision- 
makers, other  leaders,  including  school 
personnel,  parents,  students  and  other ' 
stakeholders. 

g.  Involve  youth  as  appropriate  in 
planning,  delivering,  and  evaluating 
HIV  prevention  programs. 

h.  Evaluate  the  implementation  and 
effectiveness  of  strategies  to  reduce  risks 
for  HIV  infection  among  youth  in 
schools  for  the  purposes  of 
programmatic^improvement  and  long 
range  planning.  Evaluations  should 
include  systematic  procedures  to 
monitor  school  policies  and  programs 


intended  to  promote  health  enhancing 
behaviors  among  youth. 

i.  Participate  in  at  least  two  national, 
CDC  or  DASH-sponsored  training 
workshops  or  conferences  each  budget 
year  of  the  project  period  for  the 
purpose  of  improving  HIV  prevention 
and  reducing  other  important  health 
risks  that  affect  young  persons. 

Performance  will  be  measured  by  the 
extent  to  which  schools: 

•  Implement  effective  policies  and 
educational  strategies  to  reduce  risk 
behaviors  that  lead  to  HIV  infection 
among  youth. 

•  Implement  strategies  to  reduce 
disparities  among  sub-populations  of 
youth  disproportionally  affected  by  HIV 
infection  and  other  health  problems 
related  to  sexual  risk  behaviors. 

•  Integrate  effective  school-based 
policies,  programs  and  strategies  to 
reduce  health  risks  that  lead  to  HIV 
infection  with  community-based 
strategies,  while  building  a  sustainable 
local  resource  and  funding  base. 

LEA  Priority  3 — Local  Demonstration 
Efforts  (Asthma) 

Recipient  Activities 

a.  Staffing:  Identify  or  establish  a 
position  in  the  local  education  agency 
with  full-time  responsibility  and 
organizational  authority  for 
man^ement  and  supervision  of 
proposed  activities.  The  individual 
identified  should  have  the  necessary 
credentials  (e.g.,  licensure  or 
certification),  training,  and  experience 
needed  for  leadership  and  coordination 
of  proposed  activities;  knowledge  and 
experience  in  working  with  school  and 
public  health  personnel;  and 
communication  skills  necessary  to 
effectively  promote  and  facilitate 
proposed  plans  and  activities. 

b.  Monitor  local  school  district  and 
relevant  state  policies  and  programs 
related  to  funded  priorities  and  make 
recommendations  that  will  help  schools 
establish  action  plans,  support  laws, 
regulations  for  access  to  services  in 
schools,  assist  children  and  their 
families  with  information,  and 
encourage  schools  to  reduce 
environmental  factors  that  contribute  to 
die  priority  health  problem(s)  to  be 
addressed. 

c.  Partnerships  and  Planning:  Develop 
and  implement  a  district-wide  plan  that 
builds  a  broader  private  and  public 
partnership  for  reducing  asthma-related 
illnesses  or  asthma-related  absences  as 
part  of  a  coordinated  school  health 
program.  The  plan  should  be  developed 
in  collaboration  with  the  State  and  local 
health  agency,  relevant  non- 
governmental organizations,  institutions 


of  higher  education,  teachers,  parents, 
and  other  coalitions  or  groups. 
Established  priorities  should  be  based 
on  surveillance,  other  monitoring  and 
evaluation  data.  The  plan  should: 

1.  Identify  the  complementary  roles 
and  responsibilities  of  state  and  local 
partners,  specifying  the  contributions 
(e.g.,  funds,  technical  assistance, 
professional  development,  materials 
development)  of  partners. 

2.  Emphasize  implementation  of 
effective  policies,  environmental 
changes,  and  educational  strategies 
consistent  with  CDC's  Strategies  for 
Coordinated  School  Asthma  Programs. 

3.  Leverage  resources  and  avoid 
duplication  at  the  local  levels. 

d.  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionately  affected  by  health 
risks  and  problems,  especially  among 
conununities  of  color  (as  defined  in 
CDC's  HIV  Prevention  Strategic  Plan 
Through  2005). 

e.  Identify  proponents  and  advocates 
among  decision  makers,  the  public, 
inform  and  support  them  in  their  efforts 
to  promote  the  role  of  schools  in 
reducing  asthma-related  illnesses  or 
asthma-related  absences  in  schools; 
including  sharing  and  disseminating 
accurate  information  about  effective 
programs,  materials  that  address  these 
priorities  with  decision-makers,  other 
leaders,  school  persormel,  parents, 
students,  other  stakeholders  education 
and  health  agencies  in  the  nation. 

(f)  Evaluate  the  effectiveness  of 
strategies  to  reduce  asthma-related 
illnesses  or  asthma-related  absences  in 
schools  for  the  purposes  of 
programmatic  improvement  and  long 
range  plarming. 

Performance  will  be  measiu-ed  by  the 
extent  to  which  the  local  education 
agencies: 

•  Implement  effective  policies, 
environmental  changes,  and  educational 
strategies  to  reduce  asthma-related 
illnesses  or  asthma-related  absences. 

•  Implement  strategies  to  reduce 
disparities  among  populations  that  may 
be  disproportionally  affected  by  these 
priority  health  risks  and  problems, 
especially  asthma-related  illnesses  and 
absences. 

•  Translate  and  communicate 
successful  and  effective  inter\'entions 
for  adoption  by  other  health  agencies, 
school  districts,  schools,  and 
communities. 

LEA  Priority  4 — National  Professional 
Development 

Recipient  Activities 

a.  Staffing:  Establish  and  maintain  a 
full-time  staff  position  {i.e..  one  FTE)  in 


: 
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the  education  agency  with  hill-time 
responsibility  and  organizational 
authority  for  coordinating  professional 
development  activitiesr  The  individual 
selected  for  this  position  should  have 
specific  credentials,  training,  experience 
needed  for  leadership,  coordination  of 
proposed  activities,  knowledge,  and 
experience  in  working  with  schools  and 
public  health  personnel,  and 
communication  skills  to  effectively 
promote  and  facilitate  professional 
development  events. 

b.  Collaborate  with  other  SEAs  and/or 
LEAs  that  receive  funding  under 
Priority  4  in  a  PDC.  The  purpose  of  the 
PDC  will  be  to  share  resources  and 
coordinate  activities. 

c.  Develop  and  implement  a 
professional  development  plan  that  will 
improve  state  and  local  planning  and 
implementation  of  coordinated  school 
health  programs  and  strategies  that  will 
reduce  priority  health  risk  behaviors 
among  youth.  The  professional 
development  plan  should: 

(1)  Emphasize  partnerships  among 
education  agencies,  health  agencies,  and 
others. 

(2)  Be  based  on  stated  needs  of  DASH- 
funded  education  agencies  and  their 
project  partners. 

(3)  Promote  professional  development 
events  that  focus  on  school  health  topics 
and  priorities  for  representatives  from 
other  LEAs,  SEAs,  health  agencies,  and 
other  interested  individuals  or  groups. 

d.  Pay  costs  associated  with 
coordination  of  events,  including  travel 
and  per  diem  for  participants  and 
presenters  for  program-related 
professional  development  events. 

e.  In  partnership  with  the  consortium, 
provide  at  least  two  to  three  events 
within  a  12-month  budget  period. 

f.  Evaluate  program  activities  and  use 
evaluation  results  for  programmatic 
improvement  and  long  range  planning. 

g.  Participate  in  at  least  two  national, 
DASH-sponsored  professional 
development  consortium  meetings  each 
budget  year,  for  planning  and 
coordinating  SEA  and  LEA  professional 
development  events. 

Performance  will  be  measured  by  the 
extent  to  which  professional 
development  participants  have 
improved  plans  and  prevention 
strategies  consistent  with  the  increased 
knowledge  and  skills  acquired  from  the 
professional  development  events. 

2.  Centers  for  Disease  Control  and 
Prevention  Activities 

a.  Provide  national  YRBS  data  for 
comparison  with  district  YRBS  data. 

b.  Provide  public  health  information, 
training,  technical  assistance  related  to 
program  planning,  implementation. 


surveillance,  professional  development, 
evaluation,  assessment  of  program 
objectives,  dissemination  of  theoretical 
approaches,  proven  principles  for 
prevention,  effective  and  successful 
strategies,  experiences,  and  evaluation 
results. 

c.  Collaborate  with  SEAs,  LEAs,  and 
national  organizations  in  planning  and 
carrying  out  relevant  national  strategies 
to  improve  school  health  programs  and 
prevent  important  health  risk  behaviors. 

d.  Togedier  with  recommendations  for 
assessment,  collaborate  with 
appropriate  partners  to  develop  and 
disseminate  recommendations  for 
policy  and  program  interventions. 

e.  Organize  and  convene  meetings  of 
national.  State,  local  organizations  and 
agencies  to  address  issues  and  activities 
related  to  strengthening  education  to 
prevent  important  health  risk  behaviors, 
problems,  and  integrate  education  into 
existing  school  health  programs. 

f.  Organize  and  convene  professional 
development  consortium  meetings  to 
jointly  plan  and  deliver  professional 
development  and  other  opportunities  to 
promote  learning  for  DASH-funded 
national  non-governmental  and  state 
and  local  grantees. 

Section  III:  Guidance  for  SEA  and  LEA 
Applications  (All  Priorities) 

E.  Content 

Letter  of  Intent  (LOI) 

An  LOI  is  requested  prior  to 
application  for  this  program.  The  LOI 
should  be  no  more  than  two  pages, 
single-spaced,  printed  on  one  side,  with 
one-inch  margins,  and  uiueduced  fonts. 
The  LOI  will  be  used  only  to  confirm 
eligibility  and  establish  CDC  review 
panel  processes.  The  information 
contained  within  the  LOI  will  not  be 
reviewed  or  used  as  part  of  the 
application  review  process.  The  LOI 
should  include  the  name,  address, 
telephone,  email  address,  and  fax 
number  of  the  agency's  primary  contact 
for  writing  and  submitting  the 
application.  Identify  the  SEA  or  LEA 
priorities  for  which  you  are  applying. 
The  LOI  should  be  signed  by  the 
Superintendent  or  Commissioner  of 
Education.  For  a  State  applying  for  SEA 
Priority  2,  signatures  of  officials  from 
both  the  state's  education  and  health 
agencies  should  be  included. 

Applications 

Use  the  information  in  this  section  as 
well  as  the  relevant  program 
requirements  in  Sections  I  and  II  to 
develop  the  application  content.  Your 
application  will  be  evaluated  on  the 
criteria  described  in  this  section,  so  it  is 
important  to  follow  these  criteria  when 


describing  your  program  plan.  The 
application  should  include  only  one 
Background  and  Need  Section.  Capacity 
Section,  and  Program  Evaluation 
Section  that  addresses  to  all  priorities 
for  which  you  are  applying.  However, 
you  should  include  separate  work  plans, 
staffing  plans,  and  budgets  for  each 
priority  area  for  which  you  are  applying. 
The  narrative  should  be  printed  on  one 
side,  with  one  inch  margins,  and 
unreduced  fonts. 

Executive  Summary 

Your  application  should  begin  with  a 
clear,  concise  three  to  four  page 
summary  to  include  the:  (1)  Need  for 
proposed  programs;  (2)  number  and 
characteristics  of  youth  and  schools  to 
be  served;  (3)  outcomes  that  will  be 
expected  through  the  use  of  these  funds; 
and  (4)  the  total  and  subtotal  (by  SEA 
or  LEA  Priority)  amounts  of  Federal 
funding  requested. 

1.  Background  and  Need  (Not  More 
Than  Eight  Pages) 

a.  Provide  evidence  of  health  risks 
and  problems  among  youth  in  your 
agency's  jurisdiction  related  to  the 
priorities  for  which  you  are  applying. 
Include  an  analysis  of  disparities, 
especially  among  communities  of  color. 

D.  Describe  the  current  types  and 
levels  of  efforts  being  directed  to 
improve  school  health  programs  and 
relevant  priorities  in  your  area 
(including  information  about  the 
number  of  schools  that  provide  relevant 
programs  and  the  number  of  youth 
served  by  these  programs). 

c.  Describe  specific  needs  suggested 
from  the  data  presented  above  that  can 
be  addressed  by  activities  proposed  in 
your  work  plan. 

d.  (SEA  Priority  4  and  LEA  Priority  4 
applicants  only)  Using  research  from 
journals,  surveys,  and  other  assessment 
or  observational  data,  describe  your 
understanding  of  the  professional 
development  needs  of  other  seas  or 
LEAVES  relative  to  HIV  prevention, 
school  health,  or  reaching  young 
persons  in  high-risk  situations  both  in 
school  and  out  of  school. 

2.  Capacity  (Not  More  Than  Ten  Pages) 

a.  (All  applicants)  Describe  your 
agency's  existing  organizational 
structure  and  how  it  supports  programs 
intended  to  improve  the  health  of  youth. 

b.  (SEA  applicants  only)  Describe  the 
organizational  structure  of  the  state 
health  agency  and  how  that  structure 
supports  the  coordination  of  the  existing 
school  health  program  and  priority  areas 
for  which  you  are  applying. 

c.  (SEA  applicants.only)  Describe 
your  agency's  current  relationship  with 
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each  relevant  unit  within  the  state 
health  agency.  Defining  each  unit's 
appropriate  role  and  contributions 
toward  coordinating  the  implementation 
of  school  health  programs  and  priority 
areas  for  which  you  are  applying. 

d.  (SEA  Priority  2  applicants  only) 
Describe  any  activities  conducted  to 
assess  the  current  status  of  the  existing 
State  capacity  to  support  school  health 
and  reduce  health  risks  that  afiect  young 
persons.  If  an  assessment  was 
completed,  describe  any  infrastructure 
development  activities  that  have  been 
planned  or  implemented  based  on 
assessment  results. 

e.  (All  applicants)  Describe  your 
agency's  existing  capacity,  as  well  as  the 
capacity  of  other  significant  partners, 
including  efforts  to: 

1 .  Monitor  critical  health  behaviors 
and  outcomes,  and  monitor  school 
policies  and  programs  intended  to 
promote  health  enhancing  behaviors 
and  outcomes  among  youth. 

2.  In  support  of  the  priorities  for 
which  you  are  applying  build 
partnerships,  alliances,  networks,  or 
coalitions  related  to  increasing  and 
promoting  the  health  of  youth.  Include 
participation  in  state  or  city  HFV 
prevention  planning  groups. 

3.  Reach  populations  of  youth  most  at 
risk  for  health  problems  (especially 
among  communities  of  color). 

4.  Provide  professional  development, 
technical  assistance,  and  resources  to 
local  school  districts  and  schools  to 
prevent  health  problems  among  school- 
age  youth  (especially  to  address  the 
priorities  for  which  you  are  applying). 

5.  Inform  decision  makers,  share 
information  about  policies  and 
programs,  disseminate  information 
related  to  priority  programs  and 
activities  related  to  working  with  media. 

6.  Evaluate  programs  intended  to 
improve  the  health  of  youth. 

f.  (SEA  Priority  2  applicants  only) 
Describe  how  your  agency  currently 
uses  Federal,  State,  local,  and 
philanthropic  funds,  including 
categorical  funds,  to  support 
infrastructure  development  and 
coordination  of  school  health  programs. 

g.  (SEA  and  LEA  Priority  4  applicants 
only)  Describe  any  activities  conducted 
to  assess  the  school  health  professional 
development  needs  of  other  education 
professionals  and  how  the  assessment 
results  were  used. 

h.  (SEA  and  LEA  Priority  4  applicants 
only)  Describe  how  your  agency  has 
planned  and  conducted  multi-day 
training  for  a  variety  of  participants. 


3.  Work  Plan  (Not  More  Than  Ten  Pages 
for  Each  Priority  or  Content  Area) 

Provide  a  separate,  clearly  labeled 
narrative  work  plan  for  each  priority  for 
which  you  are  applying.  Use  of  the 
template  displayed  in  Attachment  III  is 
reconunended.  Applicants  applying  for 
SEA  Priority  2-B  or  LEA  Priority  3 
should  provide  a  separate  work  plan  for 
each  content  area  for  which  they  are 
applying  for  funding  (e.g.,  separate  pl^n 
to  reduce  asthma  episodes  and  absences 
in  schools  and  a  separate  plan  to  help 
reduce  food  borne  illness  and  improve 
student  awareness  of  food  safety).  All 
applicants  applying  for  more  than  one 
priority  should  describe  how  the 
priority  area  activities  will  complement 
one  another  and  how  planned  activities 
will  be  coordinated.  Each  work  plan 
should  address  the  following: 

a.  Goals  and  Objectives:  List 
measurable  goals  that  indicate  what 
your  agency  intends  to  accomplish,  and 
with  whom,  by  the  end  of  the  five-year 
project  period.  Goals  should  directly 
relate  to  the  purposes  of  this 
announcement  and  the  program 
requirements  for  the  priority  area  for 
which  you  are  applying.  List  objectives 
that  are  specific,  measurable,  and 
feasible  to  be  accomplished  during  the 
first  12-month  budget  period.  The 
objectives  should  relate  directly  to  the 
project  goals  and  program  requirements 
and  provide  anticipated  measures  for 
successful  performance. 

b.  Methods:  Describe  specific 
activities  that  are  proposed  to  achieve 
each  of  the  program's  objectives  during 
the  first  12-month  budget  period.  If  you 
are  establishing  new  structures  and 
plans,  and  specific  details  are 
incomplete,  provide  a  listing  of  major 
steps  that  will  be  implemented  to 
establish  these  new  structures  and 
plans. 

c.  Indicate  when  each  activity  will  be 
completed  as  well  as  when  major  steps 
in  the  activities  will  occur.  For  each 
activity,  describe  the  roles  of  the  staff 
and  how  they  will  carry  out  the 
activities.  Summarize  activities  on  a  12- 
month  time  line.  If  other  organizations 
will  participate  in  proposed  activities, 
provide  the  name(s)  of  the 
organizatlon(s)  and  identify'  the  SEA  or 
LEA  staff  person  who  will  coordinate  or 
supervise  the  activity. 

d.  Work  Plan  Evaluation:  Describe 
how  progress  in  meeting  objectives  and 
completing  activities  will  be  evaluated. 

This  description  should  include  a 
process  evaluation  tracking  plan  to 
document  all  programmatic  activities 
and  accomplishments  throughout  the 
first  12  month  budget  period. 


4.  Project  Management  and  Staffing  Plan 
(Not  More  Than  Four  Pages  per  Priority 
or  Content  Area) 

Provide  a  separate,  clearly  labeled 
project  management  and  staffing  plan 
for  each  priority  for  which  you  are 
applying.  In  addition,  applicants 
applying  for  SEA  Priority  2-B  or  LEA 
Priority  3  should  provide  a  separate 
project  management  and  staffing  plan 
for  each  content  area  for  which  they  are 
applying  for  funding  (e.g.,  a  separate 
plan  to  reduce  asthma  episodes  and 
absences  in  schools  and  a  separate  plan 
to  reduce  food  borne  illness  and 
improve  student  awareness  of  food 
safety).  Assurance  should  be  provided 
to  show  staff  credentials,  training,  and 
skills  to  carry  out  Recipient  Activities 
for  the  priority  for  which  they  will  be 
responsible.  Each  management  and 
staffing  plan  should  immediately  follow 
its  corresponding  work  plan  described 
under  (3)  Work  Plan,  above.  Applicants 
applying  for  more  than  one  priority 
should  describe  how  the  project 
management  and  staffing  plan  will  be 
coordinated  among  priorities.  All 
applicants  should  describe  how  they 
will  communicate  with  staff  working  in 
related  programs  in  other  agencies.  Each 
project  management  and  staffing  plan 
should  address  the  following: 

a.  Provide  the  following  supporting 
documents  related  to  organizational 
structure: 

1.  A  description  of  the  proposed 
program  management  and  control 
systems.  Include  an  organizational  chart 
that  indicates  placement  of  the 
proposed  program  in  the  agency 
(including  the  State  health  agency  for 
SEA  Priority  2  applicants)  and  that 
show  lines  of  authority,  communication, 
accountability  and  reporting. 

2.  A  description  of  proposed  SEA  or 
LEA  staffing  for  the  project  and  job 
descriptions  for  existing  and  proposed 
positions  that  illustrate  the  level  of 
responsibility  that  staff  will  have  for 
implementing  activities.  (Also  include 
state  health  agency  staffing  for  SEA 
Priority  2  applicants). 

3.  A  description  of  the  business  office 
responsible  for  monitoring  Federal 
funds  and  how  the  office  will  work  with 
proposed  program  management  and 
staff.  Identify  the  business  staff  person 
who  will  carry  out  these 
responsibilities. 

b.  In  the  appendix,  include 
curriculum  vitae  (limited  to  two  pages 
per  person)  for  existing  staff. 

c.  In  the  appendix,  provide  letters 
from  all  consultants  or  outside  agencies 
named  in  the  work  plan  that  describe 
their  expertise,  capacity,  and 
willingness  to  fulfill  their  proposed 
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responsibilities  specifically  related  to 
the  priority  area  for  which  you  are 
applying. 

5.  Program  Evaluation  (Not  More  Than 
Five  Pages) 

Monitoring  and  evaluation  are 
considered  essential  components  of  this 
program  announcement. 

a.  Provide  plans  for  evaluating  the 
overall  implementation  success  and 
accomplishments  of  your  program. 
Plans  should  include: 

1.  A  description  of  monitoring 
activities  that  measure  the  status  of 
school  health  policies  and  programs. 

2.  A  specific  program  evaluation  plan 
for  at  least  one  major  programmatic 
activity  implemented  during  the  first 
12-month  budget  period. 

3.  A  specific  program  evaluation  plan 
to  assess  the  results  of  your  program 
through  the  five-year  project  period. 

b.  Describe  how  these  evaluation 
activities  will  be  incrementally 
implemented  to  tiack  progress  made  in 
developing,  implementing  the  program, 
to  measure  changes  in  capacity  and 
short-term  outcomes. 

c.  Describe  how  evaluation  results 
will  be  shared  with  CDC  and  others. 

6.  Budget  and  Budget  Justification  (Not 
More  Than  Eight  Pages  Per  Priority  or 
Content  Area) 

Provide  a  separate,  clearly  labeled 
budget  and  budget  justification  for  each 
priority  for  which  you  are  applying.  In 
addition,  applicants  applying  for  SEA 
Priority  2-B  or  LEA  Priority  3  should 
provide  a  separate  budget  and  budget 
justification  for  each  content  area  for 
which  they  are  applying  for  funding 
(e.g.,  separate  budget  to  reduce  asthma 
episodes  and  absences  in  schools  and  a 
separate  budget  to  reduce  food  borne 
illnesses  and  improve  student 
awareness  of  food  safety).  Each  budget 
and  justification  should  immediately 
follow  its  corresponding  staffing  plan 
described  under  (4)  Staffing,  above.  All 
applicants  applying  for  more  than  one 
priority  or  content  area  should  provide 
a  budget  summary  page  which  displays 
each  separate  priority  budget  and  also  a 
total  budget  by  object  class  category. 

Each  budget  and  budget  justification 
should  include  the  following: 

a.  A  detailed  line  item  budget  for  each 
priority  or  content  area,  with 
accompanying  narrative  justification  of 
all  operating  expenses,  that  is  linked  to 
the  stated  objectives  and  work  plan  of 
the  project.  The  budget  justification 
should  describe  and  justify  individual 
budget  items  that  make  up  the  total 
amount  of  funds  requested  in  each 
object  class  category  for  the  first  1 2 


month  budget  period  (March  1,  2003  to 
February  28,  2004). 

b.  For  all  contracts  and  consultants, 
provide  the  following:  (1)  Name  of 
contractor/consultant  (2)  method  of 
selection  (3)  period  of  performance  (4) 
scope  of  work  (5)  method  of 
accountability  and  (6)  itemized  budget 
with  justification  for  each  contract/ 
consultant. 

c.  Travel:  Participation  in  CDC 
sponsored  training  workshops  and 
meetings  is  essential  to  the  effective 
implementation  of  funded  programs. 
Travel  for  program  implementation 
should  be  justified  and  related  to 
implementation  of  activities. 
Participation  or  attendance  in  non-CDC 
sponsored  professional  meetings  (e.g., 
American  School  Health  Association, 
(AHA),  American  Public  Health 
Association,  (APHA)  and  others)  may  be 
requested  but  must  be  directly  relevant 
to  work  plan  activities.  Participation 
may  include  the  presentation  of  papers, 
poster  sessions,  or  exhibits  on  the 
project.  Specific  requests  should  be 
submitted  with  appropriate  justification, 
The  aimual  travel  budget  should 
include: 

•  Travel  funds  for  staff  members  to 
participate  in  national  meetings  in 
Atlanta,  GA,  for  two  to  three  days. 

•  Funds  for  HIV-funded  staff  to  make 
one,  two  to  three  day  trip  to  Atlanta  for 
the  CDC-sponsored  National  HIV 
Prevention  Conference;  and 

•  Funds  for  CSP  staff  members  to 
make  one,  two  to  three  day  trip  to 
Atlanta  for  CDC-sponsored  workshops/ 
meetings,  such  as  the  National 
Conference  on  Chronic  Disease 
Prevention  and  Control  and  the  National 
Conference  on  Tobacco  or  Health. 

d.  Indirect  Costs:  If  indirect  costs  are 
requested,  include  a  copy  of  your 
agency's  current  negotiated  Federal 
Indirect  Cost  Rate  Agreement. 

F.  Submission  and  Deadline 

Letter  of  Intent  (LOI) 

On  or  before  October  7,  2002  submit 
the  LOI  to  the  Grants  Management 

Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

Application 

Submit  the  original  and  two  copies  of 
PHS  Form  5161-1  (OMB  Approval  No. 
0937-0189).  Forms  are  available  in  the 
application  kit  and  at  the  following 
Internet  address:  http://www.cdc.gov/ 
od/pgo/fonninfo.htm.  U  you  do  not  have 
access  to  the  internet,  or  if  you  have 
difficulty  accessing  the  forms  on-line, 
you  may  contact  the  CDC  Procurement 
and  Grants  Office  Technical  Information 


Management  Section  at:  (770)  488-2700, 
and  forms  will  be  mailed  to  you. 
Applications  may  not  be  submitted 
electronically. 

Application  forms  must  be  submitted 
in  the  following  order: 
Cover  Letter 
Table  of  Contents 

Application  — 

Budget  Information  Form 
Checklist 
Assurances 
Certifications 
Disclosure  Form 

HIV  Assurance  Form  (if  applicable) 
Human  Subjects  Certification  (if 

applicable) 
Indirect  Cost  Rate  Agreement  (if 

applicable) 
Narrative 

Applications  must  be  received  by  5 
p.m.  Eastern  Time  November  1,  2002. 
Submit  the  appfication  and  two  copies 
to  the:  Technical  Information 
Management  Section,  2920  Brandywine 
Road,  Suite  3000,  Atlanta,  GA  30341. 

Deadline:  Applications  shall  be 
considered  as  meeting  the  deadline  if 
they  are  either: 

(a)  Received  on  or  before  the  deadline 
date;  or 

(b)  Sent  on  or  before  the  deadline  date 
and  received  in  time  for  submission  to 
the  objective  review  group.  (Applicants 
must  request  a  legibly  dated  U.S.  Postal 
Service  postmark  or  obtain  a  legibly 
dated  receipt  from  a  commercial  carrier 
or  U.S.  Postal  Service.  Private  metered 
postmarks  shall  not  be  acceptable  as 
proof  of  timely  mailing). 

Late  Applications:  Applications  that 
do  not  meet  the  criteria  in  (a)  or  (b) 
above  are  considered  late  applications, 
will  not  be  considered  in  the  current 
competition,  and  vsrill  be  retvimed  to  the 
applicant. 

G.  Evaluation  Criteria  (100  Points 
Total) 

Applications  for  each  priority  and/or 
content  area  will  be  individually 
reviewed  and  scored.  Each  application 
will  be  allocated  a  total  of  100  points, 
according  to  the  following  criteria: 


Federal  Register/Vol.  67,  No.  180/Tuesday,  September  17,  2002/Notices 


58623 


1.  Work  Plan  (35  Points) 

The  comprehensiveness  and  quality 
of  the  work  plan  as  represented  in  the 
goals,  objectives,  and  methods.  Plans 
should  be  consistent  with  Recipient 
Activities  for  the  priority  for  which  you 
are  applying.  Plans  will  be  evaluated 
based  on  the  extent  to  which  the 
applicant: 

a.  Proposes  project  goals  that  are 
results  oriented. 

b.  Proposes  first  year  objectives  that 
will  contribute  to  the  accomplishment 


of  the  goals  and  provide  reasonable 
measures  for  assessing  performance. 

c.  Proposes  methods  that  are  likely  to 
achieve  each  of  the  objectives  for  the  12- 
month  budget  period. 

d.  Identifies  activities  and 
performance  measures  that  are 
consistent  with  the  Recipient  Activities. 

e.  Provides  a  reasonable  schedule  for 
implementing  those  activities. 

f.  Provides  a  reasonable  plan  for 
evaluating  completion  of  objectives  and 
methods. 

2.  Capacity  (25  Points) 

The  exteiit  to  which  the  applicant 
appears  likely  to  be  successful  in 
implementing  the  proposed  activities  as 
measured  by: 

a.  The  agency's  structure  and  support 
for  related  programs. 

b.  The  agency's  prior  performance 
reflected  in  descriptions  of  related 
policies  and  program  efforts. 

3.  Project  Management  and  Staffing  Plan 
(20  Points) 

The  extent  to  which: 

a.  The  applicant  will  establish  and 
maintain  staff  positions  at  appropriate 
levels  to  carry  out  responsibilities 
described  in  the  proposed  work  plan. 

b.  Oiganizaticmal  charts  demonstrate 
clear  lines  of  authority  for  project 
activities  and  coordination  of  related 
programs. 

c.  Job  descriptions  and  curricula  vitae 
indicate  that  staff  will  have  the 
credentials,  knowledge,  training,  and 
experience  in  working  with  schools  and 
performing  assigned  responsibilities. 

d.  The  fiscal  management  of  proposed 
programs  is  clear,  adequate,  and 
business  staff  are  identified. 

e.  Letters  bom  consultants  and 
organizations  demonstrating  their 
understanding,  willingness,  expertise, 
and  capacity  to  carry  out  assigned 
responsibilities. 

4.  Program  Evaluation  (10  Points) 

The  extent  to  which  the  applicant 
describes  plans  for  monitoring  activities 
that  measure  the  status  of  school  health 
policies,  programs,  and  evaluate  at  least 
one  major  program  activity  during  the 
first  12  months.  Describe  plans  for 
measuring  and  reporting  overall 
program  accomplishments  over  the  five- 
year  project  period. 

5.  Background  and  Need  (10  Points) 

The  extent  and  clarity  with  which  the 
applicant: 

a.  Presents  credible  evidence 
describing  relevant  health  risks  and 
problems  and  the  current  status  of 
efforts  that  target  youth  in  schools  and 
school  health  priorities. 


b.  Draws  plausible  conclusions  about 
the  need  for  proposed  project  activities 
and  potential  for  achieving  successful 
results. 

c.  (For  SEA  and  LEA  Priority  4 
applicants)  Has  a  clear  understanding  of 
the  professional  development  content 
and  delivery  strategies  that  will  help 
SEAS  and  other  LEAVES  improve  HIV 
education,  school  health  programs,  and 
reach  young  persons  in  high-risk 
situations,  especially  among 
communities  of  color. 

6.  Budget  and  Accompanying 
Justification  (Not  scored)  The  extent  to 
which  the  applicant  provides  a  detailed 
budget  and  justification  consistent  with 
the  stated  objectives,  planned  activities, 
and  expected  performance  of  the 
project. 

H.  Technical  Reporting  Requirements 

1.  By  October  15th  of  each  of  the  first 
four  years  of  the  project  (2003  thru 
2006),  submit  a  semi-annual  progress 
report  and  continuation  plan  for  the 
following  year  JThe  progress  report  will 
be  used  as  evidence  of  achievement  in 
meeting  approved  goals  and  objectives 
and  progress  made  toward  the 
attaiimient  of  the  proposed  performance 
measures.  Continuation  funding 
decisions  will  be  made  on  the  basis  of 
satisfactory  progress  on  performance 
measures  and  the  availability  of  funds. 
The  continuation  plan  should  include: 

a.  HIV  Assurance  of  Compliance 
Forms:  One  certifying  compliance  with 
Web  Site  Notice  and  one  signed  by  the 
chairperson  (CDC  Form  0.1113),  listing 
names  of  panel  members, 
documentation  of  materials  reviewed, 
stating  the  panel's  decision  (approval  or 
disapproval)  regarding  materials 
reviewed.  (Only  grantees  funded  under 
SEA  Priority  3  and  LEA  Priority  2  (HIV 
Prevention) — See  Attachment  IV). 

b.  A  succinct  description  of  progress 
made  in  meeting  each  program  objective 
during  the  first  six  months  of  the  budget 
period  (March  1st  thru  September  30lh). 
It  should  consist  of  no  more  than  50 
pages. 

c.  Reasons  for  not  meeting  any 
program  objectives. 

d.  A  description  of  any  new  objectives 
including  strategies  to  accomplish  them 
and  evaluate  their  effectiveness. 

e.  A  line  item  budget  and  budget 
justification  for  the  upcoming  budget 
period. 

f.  For  all  proposed  contracts  and 
consultants:  (1)  The  name  of  contractor 
or  consultant  (2)  the  method  of  selection 
(3)  the  period  of  performance  (4)  the 
scope  of  work  (5)  the  method  of 
accoimtability  and  (6)  an  itemized 
budget  with  justification  for  each 
contract  or  consultant. 


2.  By  June  1st,  90  days  after  the  end 
of  each  budget  period,  submit  an  annual 
progress  report.  The  report  should 
include  information  described  in  items 
l.a.,  l.b.,  and  I.e.,  except  that  the  period 
covered  should  be  the  entire  project 
year,  March  1st  thru  February  28th, 
2008. 

3.  By  June  1st,  90  days  after  the  end 
of  each  budget  period,  submit  a 
financial  status  report. 

4.  No  more  than  90  days  after  the  end 
of  the  five-year  project  period  (June  1, 
2008)  submit  final  financial  and 
performance  reports. 

Send  an  original  and  two  copies  of  all 
reports  to  the  Grants  Management 
Specialist  identified  in  the  "Where  to 
Obtain  Additional  Information"  section 
of  this  announcement. 

I.  Additional  Requirements 

Projects  that  involve  the  collection  of 
information  from  ten  or  more 
individuals  and  funded  by  cooperative 
agreement  \yill  be  subject  to  review  and 
approval  by  the  Office  of  Management 
and  Budget  (OMB)  under  the  Paperwork 
Reduction  Act.  Data  collection  initiated 
under  this  cooperative  agreement 
program  has  been  approved  by  the 
Office  of  Management  and  Budget  under 
OMB  Number  (0920-0493),  "2001-2003 
Youth  Risk  Behavior  Surveys." 
Expiration  Date — November  30,  2003. 

The  following  additional 
requirements  are  applicable  to  this 
program.  For  a  complete  description  of 
each,  see  Attachment  II  of  the 
announcement. 

AR-1     Human  Subjects  Requirement 
AR-5    HIV  Program  Review  Panel 

Requirements 
AR-7    Executive  Order  12372  Review 
AR-9    Paperwork  Reduction  Act 

Requirements 
AR-10    Smoke-Free  Workplace 

Requirements 
AR-1 1     Healthy  People  2010 
AR-1 2    Lobbying  Restrictions 
AR-1 3     Prohibition  on  Use  of  CDC 

Funds  for  Certain  Gun  Control 

Activities 
AR-20    Conference  Support 

This  program  is  not  subject  to  the 
Public  Health  System  Reporting 
Requirements. 

J.  Where  To  Obtain  Additional 
Information 

Other  CDC  aimouncements  can  be 
found  on  the  CDC  home  page  Internet 
address — http://www.cdc.gov.  Click  on 
"Funding"  then  "Grants  and 
Cooperative  Agreements." 

For  general  questions  about  this 
announcement,  contact:  Technical 
Information  Section,  CDC  Procurement 
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and  Grants  Office,  2920  Brandywine 
Road,  Room  3000,  Atlanta,  GA  30341- 
4146,  Telephone  number:  (770)  488- 
2700. 

For  business  management  and  budget 
assistance,  contact:  Dave  Wilson,  Grants 
Management  Specialist,  Acquisitions 
and  Assistance  Branch,  Procurement 
and  Grants  Office,  Centers  for  Disease 
Control  and  Prevention,  2920 
Brandywine  Road,  Room  3000,  Atlanta, 
GA  30341-4146,  Telephone  number: 
(770)  488-2692,  Email  address: 
zbul@cdc.gov. 

For  program  technical  assistance, 
contact:  Pete  Hunt,  Chief,  School  Health 
Program  Section,  Program  Development 
and  Services  Branch,  Division  of 
Adolescent  and  School  Health,  National 
Center  for  Chronic  Disease  Prevention 
and  Health  Promotion,  Centers  for 
Disease  Control  and  Prevention  (CDC), 
4770  Burford  Highway,  NE.,  Mailstop 
K-31,  Atlanta,  GA  30341-3724, 
Telephone  number:  (770)  488-6208,  e- 
mail  address:  pchO@cdc.gov. 

Potential  applicants  may  obtain 
copies  of  Attachments  1, 11,  III,  IV,  and 
other  docimients  referenced  in  the 
Purpose  and  Recipient  Activities  online 
at  the  following  addresses: 

•  CDC's  HIV  Prevention  Strategic 
Plan  Through  2005:  http://www.cdc.gov/ 
nchstp/od/ news/ prevention.pdf. 

•  Healthy  People  2010:  http:// 
www.health.gov/healthypeopIe. 

•  Guidelines  for  Effective  School 
Health  Education  to  Prevent  the  Spread 
of  ADDS;  Guidelines  for  School  and 
Commimity  Programs  to  Promote 
Lifelong  Physical  Activity  Among 
Young  People;  Guidelines  for  School 
Health  Programs  to  Promote  Lifelong 
Healthy  Eating;  Guidelines  for  School 
Health  Programs  to  Prevent  Tobacco  Use 
and  Addiction;  Ten  Strategies  for 
Establishing  a  School  Health  Program 
Framework  To  Support  Physical 
Activity,  Nutrition,  and  Tobacco  Use 
Prevention;  Strategies  for  Coordinated 
School  Asthma  Programs;  Four 
Strategies  for  Establishing  a  State  School 
Food  Safety  Program;  and  Six  Strategies 
for  Professional  Development  in 
Cooperative  Agreements  with  State 
Education  Agencies,  Local  Education 
Agencies,  and  National  Non- 
governmental Organizations:  http:// 
www.cdc.gov/nccdphp/dash. 

Dated:  September  11.  2002. 
Sandra  R.  Manning, 

Director,  Procurement  and  Grants  Office. 
Centers  for  Disease  Control  and  Prevention. 
IFR  Dcx:.  02-23555  Filed  9-16-02;  8:45  am] 
BILLING  COOe  4ie3-1S-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Centers  for  Disease  Control  and 
Prevention 

Advisory  Committee  on  Immunization 
Practices:  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Pub.  L.  92-463),  the  Centers  for  Disease 
Control  and  Prevention  (CDC) 
annoimces  the  following  Committee 
meeting: 

Name:  Advisory  Committee  on 
Immunization  Practices  (ACIP). 

Times  and  Dates:  8:30  a.m.-6  p.m., 
October  16,  2002.  8  a.m.-2:45  p.m.,  October 
17,  2002. 

Place:  Atlanta  Marriott  Century  Center, 
2000  Century  Boulevard,  NE.,  Atlanta, 
Georgia  30345-3377. 

Status:  Open  to  the  public,  limited  only  by 
the  space  available. 

Purpose:  The  Committee  is  charged  with 
advising  the  Director,  CDC,  on  the 
appropriate  uses  of  immunizing  agents.  In 
addition,  under  42  U.S.C.  1396s,  the 
Committee  is  mandated  to  establish  and 
periodically  review  and,  as  appropriate, 
revise  the  list  of  vaccines  for  administration 
to  vaccine-eligible  children  through  the 
Vaccines  for  Children  (VFC)  program,  along 
with  schedules  regarding  the  appropriate 
periodicity,  dosage,  and  contraindications 
applicable  to  the  vaccines. 

Matters  to  be  Discussed:  The  agenda  will 
include  an  update  on  the  smallpox 
vaccination  policy;  supplemental 
recommendations  for  smallpox;  2003 
recommended  childhood  immunization 
schedule  and  catch-up  child  immunization 
schedule;  recommendations  for  storage  of 
vaccines;  2003  influenza  vaccine 
recommendations;  update  on  influenza 
vaccine  supply;  update  from  the  National 
Immunization  Program;  update  from  the 
Department  of  Defense;  update  from  the  Food 
and  Drug  Administration;  update  from  the 
National  Institutes  of  Health;  update  from  the 
National  Vaccine  Program  Office;  update 
from  Vaccine  Injury  Compensation  Program; 
update  from  the  National  Center  for 
Infectious  Diseases;  public  participation  in 
formulating  vaccine  policy;  vaccinating 
cochlear  implant  recipients  for  meningitis 
and  pneumococcal  disease;  update  on  the 
effect  of  pneumococcal  conjugate  vaccine  on 
di.sease;  update  on  the  Institute  of  Medicine 
Immunization  Safety  Review  Committee 
meetings;  and  Glaxo  SmithKline's 
combination  DTaP-HepB-IPV  vaccine. 
.■\genda  items  are  subject  to  change  as 
priorities  dictate. 

For  More  Information  Contact:  Gloria 
A.  Kovach,  Program  Analyst, 
Epidemiology  and  Surveillance 
Division,  National  Immunization 
Program,  CDC,  1600  Clifton  Road,  NE.. 
m/s  E61,  Atlanta,  Georgia  30333. 
Telephone  404/639-8096. 

The  Director,  Management  Analysis 
and  Services  Office,  has  been  delegated 


the  authority  to  sign  Federal  Register 
notices  pertaining  to  annoimcements  of 
meetings  and  other  committee 
management  activities  for  both  the 
Centers  for  Disease  Control  and 
Prevention  and  the  Agency  for  Toxic 
Substances  and  Disease  Registry. 

Dated:  September  11,  2002. 
John  Burckhardt, 

Acting  Director,  Management  Analysis  and 
Services  Office, ,  Centers  for  Disease  Control 
and  Prevention. 
[FR  Doc.  02-23556  Filed  9-16-02;  8:45  am] 

BILUNG  COOE  4163-18-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Health  Resources  and  Services 
Administration 

Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry; 
Notice  of  Meeting 

In  accordance  with  section  10(a)(2)  of 
the  Federal  Advisory  Committee  Act 
(Public  Law  92-463),  announcement  is 
made  of  the  following  National 
Advisory  body  scheduled  to  meet 
during  the  month  of  October  2002. 

Name:  Advisory  Committee  on  Training  in 
Primary  Care  Medicine  and  Dentistry 
(ACTPCMD). 

Date  and  Time:  October  24,  2002;  8:30 
a.m.-5  p.m.  October  25,  2002;  8  a.m.-2:15 
p.m. 

P/ace;  The  Holiday  Inn  Select,  8120 
Wisconsin  Avenue,  Bethesda,  Maryland 
20814. 

The  meeting  is  open  to  the  public. 

Purpose:  The  Advisory  Committee 
provides  advice  and  recommendations  on  a 
broad  range  of  issues  dealing  with  programs 
and  activities  authorized  under  section  747 
of  the  Public  Health  Service  Act  as  amended 
by  The  Health  Professions  Education 
Partnership  Act  of  1998,  Public  Law  105- 
392.  This  meeting  will  provide  the  basis  for 
the  third  report  of  the  Advisory  Committee 
which  will  be  submitted  to  Congress  and  the 
Secretary  of  the  Department  of  Health  and 
Human  Services  in  November  2003.  The 
third  report  will  focus  on  disparities  in 
health  care  and  their  implications  in  primary 
care  medical  education. 

Agenda:  The  meeting  on  Thursday, 
October  24  will  begin  with  welcoming  and 
opening  comments  from  the  Chair  and 
Executive  Secretary  of  the  Advisory 
Committee.  A  plenary  session  will  follow,  in 
which  four  speakers  will  characterize 
changing  demographics,  unequal  medical 
treatment,  and  needed  changes  in  medical 
education  and  their  relationship  to 
disparities  in  health  care.  The  Advisory 
Committee  will  then  divide  into  three 
workgroups  which  will  focus  on  developing 
recommendations  for  improving  primary  care 
education  and  training  to  lessen  health 
disparities  and  assure  quality  of  care. 
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On  October  25,  workgroups  will  reconvene 
in  the  morning  to  finalize  recommendations. 
A  plenary  session  will  follow,  with  reports 
by  workgroup  chairs,  general  discussion,  and 
decisions  by  the  Advisory  Committee  on 
official  recommendations.  The  Advisorv 
Committee  will  also  discuss  plans  for  future 
work  and  provide  an  opportunity  for  public 
comment. 

Anyone  interested  in  obtaining  a  roster  of 
members  or  other  relevant  information 
should  write  or  contact  Stan  Basfacky, 
D.M.D.,  M.H.S.A.,  Acting  Deputy  Executive 
Secretary,  Advisory  Committee  on  Training 
in  Primary  Care  Medicine  and  Dentistry. 
Parklawn  Building,  Room  9A-21,  5600 
Fishers  Lane,  Rockville,  Maryland  20857, 
Telephone  (301)  443-6326.  The  web  address 
for  information  on  the  Advisory  Committee 
is  http://bhpr.hrsa.gov/medicine-dentistry/ 
actpcmd. 

Dated:  September  10,  2002. 
Jane  M.  Harrison, 

Director,  Division  of  Policy  Review  and 
Coordination. 

[FR  Doc.  02-23560  Filed  9-16-02;  8:45  am) 
BILUNG  COOE  416S-15-P 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Instttute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  of  Special  Emphasis  Panel; 
Colorectal  Screening  in  Primary  Care  Practice 

Dafe.October7,  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Executive  Plaza  North,  Conference 
Room  C,  6130  Executive  Boulevard, 
Rockville,  MD  20852. 

Contact  Person:  C.  Michael  Kerwin,  PhD, 
MPH,  Scientific  Review  Administrator, 
Special  Review  &  Logistics  Branch,  Division 
of  Extramural  Activities,  National  Cancer 
Institute,  National  Institutes  of  Health,  6116 
Executive  Boulevard,  Room  8057.  MSC  8329, 
Bethesda,  MD  20892-8329,  (301)  496-7421, 
kerwinm@mail.nih.gov. 


(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction: 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394,  Cancer  Detection  and 
Diagnosis  Research:  93.395.  Cancer 
Treatment  Research:  93.396.  Cancier  Biology 
Research;  93.397,  Cancer  Centers  Support; 
93.398.  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  nC  Health. 
HHS] 

Dated;  September  9,  2002. 
LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

[FR  Doc.  02-2 "542  Filed  9-16-02;  8:45  am] 

BILLING  CODE  4140-01-IM 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Healtti 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c){6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel.  Molecular 
Biology  and  Genetics  of  Tumor  Viruses. 

Date:  November  20-22,  2002. 

Time:  7  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Best  Western  Inn  Towner,  2424 
University  Avenue,  Madison,  V/I  53705. 

Contact  Person:  Shamala  K.  Srinivas,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch,  Division  of  Extramural 
Activities,  National  Cancer  Institute,  National 
Institutes  of  Health,  61 16  Executive 
Boulevard.  Room  8133,  Bethesda.  MD  20892, 
301-594-1224. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392,  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research:  93.394,  Cancer  Detection  and 
Diagnosis  Research;  93.395,  Cancer 
Treatment  Research;  93.396,  Cancer  Biology 
Research:  93.397,  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93.399. 
Cancer  Control,  National  Institutes  of  Health, 
HHS) 


Dated:  September  9,  2002. 
LaVerne  Y.  Stringfield. 

Director.  Off  ire  of  Frderul  Advif-on, 
Committee  Policy. 

(FR  Doc.  02-23543  Filed  9-16-02:  8:4.-)  ,ini! 
BILUNG  CODE  414&-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2).  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commerical 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Name  of  Committee:  National  Cancer 
Institute  Special  Emphasis  Panel,  Extension 
of  Radiotherapy  Research. 

Date:  November  5-6,  2002. 

rime.  7:30  pm  to  5  pm. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Holiday  Inn  Select,  8120  Wisconsin 
Avenue.  Bethesda,  MD  20814. 

Contact  Person:  Michael  B.  Small,  PhD, 
Scientific  Review  Administrator,  Grants 
Review  Branch.  Division  of  Extramural 
Activities,  National  Cancer  Institute.  National 
Institutes  of  Health.  6116  Executive 
Boulevard.  Room  8127.  Bethesda.  MD  20892. 
301/402-0996. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.392.  Cancer  Construction; 
93.393,  Cancer  Cause  and  Prevention 
Research;  93.394.  Cancer  Detection  and 
Diagnosis  Research;  93.395.  Cancer 
Treatment  Research;  93.396,  Cani:er  Biology 
Researf:h;  93.397.  Cancer  Centers  Support; 
93.398,  Cancer  Research  Manpower;  93. .199. 
Cancer  Control,  National  Institutes  of  Health. 
HHS) 

Dated:  September  9.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advison' 
Committee  Policy. 

IFR  Doc.  02-23544  Filed  9-16-02:  8:45  ami 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Cancer  Institute;  Notice  of 
Closed  Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
propertv  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Claiu.er 
Institute  .Special  Emphasis  Panel. 
Cooperative  Cirants  for  Nutritional 
Modulation. 

Dale:  November  6-8.  2002. 

T/me.  8  a.m.  to  6  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Bethesda  Marriott,  .51.51  Pooks  Hill 
Road.  Bethesda.  MD  20814. 

Contact  Person:  Mary  lane  Slesinski.  Phi). 
Scientific  Review  .^dministrat(Jr.  Spei  iai 
Review  and  Resources  Branch.  Division  ot 
Extramural  .Activities.  National  Chancer 
Institute.  National  Institutes  of  Health.  01  Ifi 
Executive  Boulevard.  Room  804.5.  Bethesda. 
MD  20802.  301'5')4-15fiH. 

(Catalogue  of  Federal  Domestic.  Assistance 
Program  Nos.  <).{. .192.  Cancer  Cliinstruction; 
'n  .in:).  Cancer  Cause  ;inil  Prevention 
Research;  9:i.:i')4.  Can(.er  Detet  tion  and 
Diagnosis  Research;  '):»., 595.  Can(  er 
Treatment  Research;  9.). 390,  Cane  er  Bioloyx 
Research:  9:i:!97.  Cane  er  Centers  .Support: 
9;i.;i98.  Cancer  Researc  h  Manpower:  9:t.:i99. 
Cancer  Control.  National  Institutes  of  Health. 
HHS) 

Dated:  Seplemher  9.  2002. 
LaVerne  Y.  Stringfield, 
Director.  Office  vt  Federal  Advisory 
Committee  Policy. 

IFR  D(k:.  02-2.!.545  Filed  '.H1B-U2;  8:45  am] 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtti 

National  Institute  on  Aging;  Notice  of 
Closed  Meetings 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act.  as 
amended  (5  U.S.C.  Appendix  2).  notice 


is  hereby  given  of  the  following 
meetings. 

The  meetings  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6).  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

.Vfrnif-  of  Committee:  National  Institute  on 
.\ging  Special  Emphasis  Panel,  Calorie 
Reduction. 

Date:  September  18.  2002, 
Time:  11  a.m.  to  2  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  7201  VVisc:onsin  Avenue,  Bethe.sda. 
MD  20814.  (Telephone  Conference  Call). 

Contact  Person:  Alicja  L.  Markowska.  PhD. 
DSC.  S(  ientific  Review  Office,  Cateway 
Building/Suite  2C212,  7201  Wisconsin 
Avenue,  Bethesda,  MD  20817. 

This  notice  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
hinding  cycle. 

\ame  of  Committee:  National  Institute  on 
.\ging  Initial  Review  Group.  Biological  Aging 
Review  Comrnittee. 

Dale:  October  7-8.  2002. 
Time:  5  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applic:ations. 

Place:  Holidav  Inn,  5520  Wisconsin 
Avenue.  C:hevy  Chase,  MD  20815. 

Contact  Person:  iames  P.  Harvvood.  PhD. 
Deputv  Chief.  Scientific  Review  Ofrit;e,  The 
Bethesda  t;atewav  Building.  7201  Wisc:onsin 
Avenue/Suite  2C212.  Bethesda,  MD  20892. 
(.iOl)  49fi-9(ifiR.  haTwoodj® mail. nih.gov. 

This  notice  is  being  published  less  than  15 
days  prior  to  the  meeting  due  to  the  timing 
limitations  imposed  by  the  review  and 
funding  (  vc  le. 

Same  of  Committee:  National  Institute  on 
.-\ging  Initial  Review  Group,  Behavior  and 
Social  Science  of  Aging  Review  Committee. 
Date:  Oc  tof)er  10-11.  2002. 
Time:  4  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications 

Pia(e:  Holidav  Inn— C]eorgetown.  2101 
Wi.sc;onsin  .Xvenue.  NW..  Washington.  DC 
20007. 

Contact  Person:  Arthur  D.  Schaerdel.  DVM, 
Scientific  Review  Administrator.  The 
Bi'ttiesda  (;atewav  Building,  7201  Wisc:onsin 
Avenue/Suite  2C212,  Bethesda,  MD  20892, 
(;t01)  49f^9HHfi. 

This  notic:e  is  being  published  less  than  15 
davs  prior  to  the  meeting  due  to  the  timing 
limitations  impo.sed  by  the  review  and 
funding  c  vc  Ic;. 

Same  of  (Committee:  National  Institute  on 
.\ging  Spec  iaI  Emphasis  Panel.  Hearing  Loss 
in  Aging  Population. 
Date:  October  IB.  2002. 


Time:  2  p.m.  to  5  p.m. 
Agenda:To  review  and  evaluate  grant 
applic;ations. 

Place:  7201  Wisconsin  Ave..  Suite  2C212. 
Bethesda.  MD  20892  (Telephone  Conferenc:e 
Call). 

Contact  Person:  Ramesh  Vemuri.  PhD, 
National  Institute  of  Aging,  The  Bethesda 
Gatewav  Building.  7201  Wisc;onsin  Avcmue, 
Smte  2C212,  Bethesda,  MD  20892.  (301)  49f>- 
9666. 

Same  of  Committee:  National  Institute  on 
Aging  Initial  Review  Group.  Clinic:al  Aging 
Review  Committee. 

Dofe:  October  17-18.  2002. 
Time:  6  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Pooks  Hill,  5151  Pooks  Hill 
Road,  Bethesda.  MD  20814. 

Contact  Person:  Alicja  L.  Markowska.  PhD. 
DSC.  Scientific  Review  Office,  National 
Institute  on  Aging,  Gateway  Building,  Suite 
2C212,  7201  Wisc:onsin  Avenue,  Bethesda. 
MD  20814,  301-402-7703; 
markowsa@nia.nih.gov. 

Same  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel.  Senescenc:e 
and  the  Genetic  Basis  of  Multiple  System 
Aging. 

Do<f;  October  21-22.  2002. 
Time:  6  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Sheraton  Four  Points,  110  Lexington 
Avenue.  .San  Antonio,  TX  78205. 

Contact  Person:  James  P.  Harwood.  PhD. 
Deputv  Chief.  Scientific  Review  Office, 
Gatewav  Building  2C212.  7201  Wisconsin 
Avenue,  Bethesda,  MD  20814.  (301)  496- 
9666,  hanvoodj@mail.nih.gov. 
.     Same  of  Committee:  National  Institute  on 
Aging  Special  Emphasis  Panel, 
Cardiovascular  Studies  on  Gender  and  Aging 
in  Nonhuman  Primates. 
Date:  October  24-25.  2002. 
Time:  7  p.m.  to  5  p.m. 
Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Marriott  Newark  Airport,  Newark 
International  Airport,  Newark,  NJ  07114. 

Contact  Person;  Arthur  D.  Schaerdel,  DVM, 
The  Bethesda  Gateway  Building,  7201 
Wisconsin  Avenue/Suite  2C212,  Bethesda, 
MD  20892,  (301)  496-9666. 

Same  of  Committee:  National  Institute  on 
Aging  Initial  Review  (Iroup.  Neuroscienre  of 
Aging  Review  Committee,  Neuro.scionc:e  of 
Aging. 

Date:  October  28-29,  2002. 
Time:  6  p.m.  to  5  p.m. 
Agenda:  To  revierw  and  evaluate  grant 
applic:ations. 

Place:  Bethesda  Residence  Inn.  7335 
Wisc:onsin  Avenue.  Bethesda.  MD  20814. 

Contact  Person:  Louise  L.  Hsu,  PhD,  The 
Bethesda  Galc;wav  Building,  7201  Wisconsin 
Avenue/Suite  2C212,  Bethesda.  MD  20892, 
(301)  496-9666,  hsul@exmur.nia.nin.gov. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.866.  Aging  Research. 
National  In.stitules  of  Health.  HHS) 
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Dated:  September  10,  2002. 

LaVerne  Y.  Stringfield, 

Director,  Office  of  Federal  Advisory 
Committee  Policy. 

IFR  Doc.  02-23538  Filed  9-16-02;  8:45  am) 
BILUNG  CODE  41 40-01 -M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Healtli 

National  institute  of  Neurological 
Disorders  and  Stroke;  Amended  Notice 
of  Meeting 

Notice  is  hereby  given  of  a  change  in 
the  naeeting  of  the  National  Advisory 
Neurological  Disorders  and  Stroke 
Council,  September  12,  2002,  8:00  AM 
to  September  12,  2002, 10:00  AM, 
National  Institutes  of  Health,  31  Center 
Drive,  Building  31,  Room  8A28, 
Bethesda,  MD  20892  which  was 
published  in  the  Federal  Register  on 
August  8,  2002,  er  PR  02-20103. 

Tne  Council  Infrastructure, 
Neuroinformatics.  and  Computational 
Neuroscience  Subcommittee  will  now 
be  held  in  Building  31,  Conference 
Room  8.  The  meeting  is  open  from  8 
a.m.  to  9:15  a.m.  and  closed  from  9:15 
a.m.  to  10  a.m.  The  meeting  is  partially 
closed  to  the  public. 

Dated:  September  9.  2002. 
LaVerne  Y.  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  02-23539  Filed  9-16-02;  8:45  am) 

BttJJNG  CODE  4140-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

National  Institute  of  Ctiiid  Healtli  and 
Human  Development;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C, 
as  amended.  The  grant  applications   nd 
the  discussions  could  disclose 
confidential  trade  secrets  of  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 


Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development  Initial 
Review  Group,  Population  Research 
Subcommittee,  2002  PRC,  Reproductive 
Sciences. 

Date:  October  3-4.  2002. 

Time:  1  p.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  grant 
applications. 

Place:  Ramada  Inn  Rockville,  1775 
Rockville  Pike.  Rockville,  MD  20852. 

Contact  Person:  Jon  M.  Ranhand.  PhD, 
Scientist  Review  Administrator,  Division  of 
Scientific  Review,  National  Institute  of  Child 
Health  and  Human  Development,  6100 
Executive  Blvd.,  Rm.  5E01,  MSC  7510. 
Bethesda.  MO  20892,  (301)  435-6884. 

(Catalogue  of  Federal  Domestic  Assistance 
Program  Nos.  93.209,  Contraception  and 
Infertility  Loan  Repayment  Program;  93.864. 
Population  Research;  93.865,  Research  for 
Mothers  and  Children;  93.929,  Center  for 
Medical  Rehabilitation  Research,  National 
Institutes  of  Health,  HHS) 

Dated:  September  9.  2002. 

Iji Verne  Stringfield, 

Director.  Office  of  Federal  Advisory 
Committee  Policy. 

[PR  Doc.  02-23540  Piled  9-16-02;  8:45  am] 

BtLLMG  CODE  414»-01-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  institutes  of  Heallh 

National  Institute  of  Child  Health  and 
Human  Development;  Notlc|i  of  Closed 
Meeting  -W%1 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  the  following 
meeting. 

The  meeting  will  be  closed  to  the 
public  in  accordance  with  the 
provisions  set  forth  in  sections 
552b(c)(4)  and  552b(c)(6),  Title  5  U.S.C. 
as  amended.  The  grant  applications  and 
the  discussions  could  disclose 
confidential  trade  secrets  or  commercial 
property  such  as  patentable  material, 
and  personal  information  concerning 
individuals  associated  with  the  grant 
applications,  the  disclosure  of  which 
would  constitute  a  clearly  unwarranted 
invasion  of  personal  privacy. 

Same  of  Committee:  National  Institute  of 
Child  Health  and  Human  Development 
Special  Emphasis  Panel.  Infant  Nutrition. 

Dofe.  October  21.  2002. 

Time:  8  a.m.  to  10:30  a.m. 

Agenda:  To  review^  and  evaluate  grant 
applic:ations. 

Place:  Bethesda  Residenc;t!  Inn.  7335 
Wisc:onsin  .Avenue,  Bethesda.  .MD  20814. 

Contact  Person:  Gopdl  M.  Bhatnagar.  PhD. 
.Scientific:  Review  Administrator.  Division  ot 
Scientific  Review.  National  Institute  of  Child 
Health  and  Human  Development.  National 


Institutes  ol  Health,  PHS,  DHHS.  <K)00 
Roc  kville  Pike.  6100  Bldg.,  Rocjm  5L01. 
Bethesda.  .MD  20892.  (301)  496-148.") 

(Clatalogue  ot  F'ederal  Domestic  Assistance 
Prcjgram  Nos.  93.209.  C;ontrac;eption  and 
Infertility  Loan  Repayment  Program;  93  8()4. 
Population  Research:  93.865.  Researc  h  for 
Mothers  and  Children.  93.929.  Center  for 
Medical  Rehabilitation  Research.  National 
Institutes  of  Health.  HHS) 

Dated:  September  09.  2002. 
LaVerne  Y,  Stringfield. 
Director.  Office  of  Federal  A  dvisory 
Committee  Policy. 
[PR  Doc.  02-23541  Filed  9-16-02:  8:45  ami 

aiLUNO  COOC  4140-Ot-M 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Clinical  Center;  Notice  of  Closed 
Meeting 

Pursuant  to  section  10(d)  of  the 
Federal  Advisory  Committee  Act,  as 
amended  (5  U.S.C.  Appendix  2),  notice 
is  hereby  given  of  a  meeting  of  The 
Board  of  Scientific  Counselors  of  the 
Warren  Grant  Magnuson  Clinical 
Center. 

The  meeting  will  be  closed  to  the 
public  as  indicated  below  in  accordance 
with  the  provisions  set  forth  in  section 
552b(c)(6),  title  5  U.S.C,  as  amended  for 
the  review,  discussion,  and  evaluation 
of  individual  intramural  programs  and 
projects  conducted  by  the  Clinical 
Center,  including  consideration  of 
personnel  qualifications  and 
performance,  and  the  competence  of 
individual  investigators,  the  disclosure 
of  which  would  constitute  a  clearly 
unwarranted  invasion  of  personal 
privacy. 

Same  of  Committee  The  Board  of 
Scientific  Counselors  of  the  Warren  Grant 
Magnuson  Clinic.al  Center. 

Dcjff .  Oc;tober  7.  2002. 

Time:  8  a.m.  to  5  p.m. 

Agenda:  To  review  and  evaluate  personal 
qualific:ations  and  performance,  and 
c:ompetence  of  individual  investigators. 

Place:  National  Institutes  of  Health. 
(Clinical  Center  .Medic:al  Board  Room  2C116. 
9000  Roc:kville  Pike.  Bethesda.  MD  20892. 

Contact  Person:  David  K.  Henderson.  MD. 
Deputy  Direc:tor  for  (llinical  Care.  Office  of 
the  Direcitor.  (;linic;al  Center.  National 
Institutes  of  Health.  Building  10.  Room 
2C146.  Bt'thcisda.  MD  20892.  30T402-0244. 

Dated:  .September  10.  2002. 

LaVeme  Y.  Stringfield. 

Director.  Office  of  Federal  .Advisorx 
Committee  Policy . 

IFR  Doc;.  02-23546  Filed  9-16-02:  8:45  am] 
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DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

National  Institutes  of  Health 

Prospective  Grant  of  Co-Exclusive 
License:  Prophylactic  and/or 
Therapeutic  Vaccine  Against 
Pseudomonas  Aeruginosa 

AGENCY:  National  Institutes  of  Health. 
Public  Health  Service,  DHHS. 
ACTION:  Notice. 


SUMMARY:  This  is  notice  in  accordance 
with  15  U.S.C.  209(c)(1)  and  37  CFR 
404.7(a)(l)(i)  that  the  National  Institutes 
of  Health  (NIH),  Department  of  Health 
and  Human  Services,  is  contemplating 
the  grant  of  a  limited  field  of  use  co- 
exclusive  worldwide  license  to  practice 
the  inventions  embodied  in:  U.S. 
Provisional  Patent  Application  Serial 
Number  60/257,877.  filed  December  21, 
2000,  entitled  "A  Chimeric  Protein 
Comprising  Non-Toxic  Pseudomonas 
Exotoxin  A  and  Type  IV  Pilin 
Sequences"  to  Cytovax  Biotechnologies 
Inc.  of  Alberta,  Canada.  The  United 
States  Government  as  represented  by  the 
Department  of  Health  and  Human 
Services  is  an  assignee  of  these  patent 
rights. 

DATES:  Only  written  comments  and/or 
applications  for  a  license  which  are 
received  by  NIH  on  or  before  November 
18,  2002  will  be  considered. 
ADDRESSES:  Requests  for  a  copy  of  these 
patent  applications,  inquiries, 
conunents,  and  other  materials  relating 
to  the  contemplated  license  should  be 
directed  to:  Carol  A.  Salata.  Technology 
Licensing  Specialist,  Office  of 
Technology  Transfer,  National  Institutes 
of  Health,  6011  Executive  Boulevard, 
Suite  325,  Rockville,  MD  20852-3804; 
Telephone:  (301)  496-7735  ext  232: 
Facsimile:  (301)  402-0220;  E-mail: 
salatac@OD.NIH.  GOV. 

SUPPLEMENTARY  INFORMATION:  The 
prospective  co-exclusive  license  will  be 
royalty-bearing  and  will  comply  with 
the  terms  and  conditions  of  35  U.S.C. 
209  and  37  CFR  404.7.  It  is  anticipated 
that  this  license  may  be  limited  to  the 
field  of  use  as  a  prophylactic  and/or 
therapeutic  vaccine  against 
Pseudomonas  aeruginosa.  Cytovax 
Biotechnologies  Inc.  will  use 
Pseudomonas  exotoxin  A  to  target  and 
deliver  pathogen  Type  IV  pilin  peptide 
epitopes  wherein  said  pathogen  peptide 
epitopes  are  inserted  into  or  replace  a 
domain  of  Pseudomonas  exotoxin  A. 
This  prospective  co-exclusive  license 
may  be  granted  unless  within  60  days 
from  the  date  of  this  published  notice, 
NIH  receives  written  evidence  and 
argument  that  establishes  that  the  grant 


of  the  license  would  not  be  consistent 
with  the  requirements  of  35  U.S.C.  209 
and  37  CFR  404.7. 

The  patent  Application  Serial  Number 
60/257,877  describes  a  chimeric  protein 
wherein  key  sequences  from  a  Type  IV 
pilin  protein  are  inserted  into  a  non- 
toxic version  of  Pseudomonas 
aeruginosa  exotoxin  A.  This  invention 
provides  candidate  chimeric  vaccines 
that  generate  antibodies  that  interfere 
with  adherence  of  Pseudomonas 
aeruginosa  exotoxin  A  to  epithelial  cells 
and  neutralize  the  cytotoxicity  of 
exotoxin  A. 

Note:  This  is  a  modification  to  a  previously 
published  Prospective  Grant  of  Exclusive 
License  notice  to  Trinity  Biosystems  LLP  (67 
FR  6940,  February  14,  2002).  It  is 
contemplated  that  both  Trinity  Biosystems 
Inc.  and  Cytovax  Biotechnologies  Inc.  will 
receive  co-exclusive  licenses  to  the 
technology  mentioned  above. 

Applications  for  a  license  filed  in 
response  to  this  notice  will  be  treated  as 
objections  to  the  grant  of  the 
contemplated  license.  Conunents  and 
objections  submitted  in  response  to  this 
notice  will  not  be  made  available  for 
public  inspection,  and,  to  the  extent 
permitted  by  law,  will  not  be  released 
under  the  Freedom  of  Information  Act, 
5  U.S.C.  552. 

Dated:  September  10.  2002. 
Jack  Spiegel, 

Director.  Division  of  Technology, 
Development  and  Transfer,  Office  of 
Technology  Transfer. 
[FR  Doc.  02-23547  Filed  9-16-02;  8:45  am) 

BILLING  CODE  4140-01-P 


DEPARTMENT  OF  THE  INTERIOR 
Fish  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/ or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
17.  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 


within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 
FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  Section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531.  et  seq.). 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-058006 

Applicant:  Roger  Williams  Park  Zoo, 

Providence,  RI. 

The  applicant  requests  a  permit  to 
import  ten  parma  wallabies  {Macropus 
parma)  from  the  feral  population  on 
Kawau  Island,  New  Zealand,  for  the 
purpose  of  enhancement  of  the  survival 
of  the  species  through  captive 
propagation.  The  parma  wallaby  was 
introduced  to  Kawau  Island  and  is 
subject  to  eradication  efforts  by  the  New 
Zealand  government.  The  import  of 
these  animals  would  serve  as  an 
alternative  to  extermination  and 
introduce  new  foimder  stock  into 
captive  breeding  efforts.  The  animals 
would  be  maintained  at  Brevard  Zoo, 
Buffalo  Zoo,  Riverbanks  Zoo,  Roger 
Williams  Park  Zoo,  and  San  Diego  Zoo. 

PRT-836457 

Applicant:  West  Indian  Iguana 
Specialist  Group  of  the  Species 
Survival  Commission  of  the  lUCN, 
San  Diego,  CA. 

The  applicant  requests  re-issuance  of 
a  permit  for  the  import  of  multiple 
shipments  of  biological  samples  from 
captive-bred,  captive-held  and  wild 
specimens  of  endangered  and 
threatened  Cyclura  species,  worldwide. 
The  permit  was  originally  issued  on 
February  18, 1999.  This  notification 
covers  activities  conducted  by  the 
applicant  over  a  period  of  5  years. 

PRT-061693 

Applicant:  Scott  Alan  Collins.  Dallas. 

TX. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
male  bontebok  (Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
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maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-061767 

Applicant:  Drexel  University, 

Philadelphia,  PA. 

The  applicant  requests  issuance  of  a 
permit  for  the  import  of  multiple 
shipments  of  biological  samples  from 
wild  specimens  of  leatherback  sea 
turtles,  Dermochelys  coriacea,  obtained 
by  the  Dalhousie  University,  Halifax, 
Canada,  from  stranded  specimens  for 
the  purpose  of  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  over  a  period  of  5 
years. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1018-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
unless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  August  29,  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Branch  of  Permits. 
Division  of  Management  Authority . 
[FR  Doc.  02-23517  Filed  9-16-02;  8:45  am] 
BILUNG  CODE  4310-55-^ 


DEPARTMENT  OF  THE  INTERIOR 
Rsh  and  Wildlife  Service 
Receipt  of  Applications  for  Permit 

AGENCY:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  receipt  of  applications 

for  permit. 

SUMMARY:  The  public  is  invited  to 
comment  on  the  following  applications 
to  conduct  certain  activities  with 
endangered  species  and/or  marine 
mammals. 

DATES:  Written  data,  comments  or 
requests  must  be  received  by  October 
17,  2002. 

ADDRESSES:  Documents  and  other 
information  submitted  with  these 
applications  are  available  for  review, 
subject  to  the  requirements  of  the 
Privacy  Act  and  Freedom  of  Information 
Act,  by  any  party  who  submits  a  written 
request  for  a  copy  of  such  documents 
within  30  days  of  the  date  of  publication 
of  this  notice  to:  U.S.  Fish  and  Wildlife 
Service,  Division  of  Management 
Authority,  4401  North  Fairfax  Drive, 
Room  700,  Arlington,  Virginia  22203; 
fax  703/358-2281. 


FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION: 

Endangered  Species 

The  public  is  invited  to  comment  on 
the  following  application(s)  for  a  permit 
to  conduct  certain  activities  with 
endangered  species.  This  notice  is 
provided  pursuant  to  section  10(c)  of 
the  Endangered  Species  Act  of  1973,  as 
amended  (16  U.S.C.  1531,  et  seq.]. 
Written  data,  comments,  or  requests  for 
copies  of  these  complete  applications 
should  be  submitted  to  the  Director 
(address  above). 

PRT-062165 

Applicant:  James  G.  Zimmerly, 

Boonsboro,  MD. 

The  applicant  requests  a  permit  to 
import  the  sport-hunted  trophy  of  one 
made  bontebok  [Damaliscus  pygargus 
dorcas)  culled  from  a  captive  herd 
maintained  under  the  management 
program  of  the  Republic  of  South  Africa 
for  the  purpose  of  enhancement  of  the 
survival  of  the  species. 

PRT-061335 

Applicant:  Arizona  State  University, 

Tempe,  AZ. 

The  applicant  requests  a  permit  to 
export  and  re-import  non-living 
museum  specimens  of  endangered  and 
threatened  species  of  plants  previously 
accessioned  into  the  permittee's 
collection  for  scientific  research.  This 
notification  covers  activities  conducted 
by  the  applicant  for  a  five-year  period. 

Marine  Mammals 

The  public  is  invited  to  comment  on 
the  following  application  for  a  permit  to 
conduct  certain  activities  with  marine 
mammals.  The  application  was 
submitted  to  satisfy  requirements  of  the 
Marine  Mammal  Protection  Act  of  1972, 
as  amended  (16  U.S.C.  1361  et  seq.)  and 
the  regulations  governing  marine 
mammals  (50  CFR  part  18).  Written 
data,  comments,  or  requests  for  copies 
of  the  complete  application  or  requests 
for  a  public  hearing  on  this  application 
should  be  submitted  to  the  Director 
(address  above).  Anyone  requesting  a 
hearing  should  give  specific  reasons 
why  a  hearing  would  be  appropriate. 
The  holding  of  such  a  hearing  is  at  the 
discretion  of  the  Director. 

PRT-061289 

Applicant:  Marine  Wildlife  Veterinary 
Care  and  Research  Center.  California 
Department  of  Fish  and  Game,  Santa 
Cruz,  CA. 
Permit  Type;  Take,  Scientific 

Research. 


Name  and  Number  of  Animals: 
Southern  sea  otter  [Enhydra  lutris 
nereis),  up  to  20  animals  per  year,  or  in 
the  event  of  an  oil  spill  or  other 
environmental  disaster,  up  to  200 
animals  per  year. 

Summary  of  Activity  to  be 
Authorized:  The  applicant  requests  a 
permit  to  conduct  scientific  research  by 
inserting  intra-abdominal  and/or 
subcutaneous  transmitters  on  animals 
held  for  rehabilitation  purposes  in  order 
to  monitor  and  evaluate  efficacy  of 
rehabilitation  activities. 

Source  of  Marine  Mammals:  Animals 
held  for  rehabilitation  purposes. 

Period  of  Activity:  Up  to  5  years  if 
issued. 

Concurrent  with  the  publication  of 
this  notice  in  the  Federal  Register,  the 
Division  of  Management  Authority  is 
forwarding  copies  of  the  above 
applications  to  the  Marine  Mammal 
Commission  and  the  Committee  of 
Scientific  Advisors  for  their  review. 

The  U.S.  Fish  and  Wildlife  Service 
has  information  collection  approval 
from  OMB  through  March  31,  2004, 
OMB  Control  Number  1016-0093. 
Federal  Agencies  may  not  conduct  or 
sponsor  and  a  person  is  not  required  to 
respond  to  a  collection  of  information 
irnless  it  displays  a  current  valid  OMB 
control  number. 

Dated:  Septemt>er  6,  2002. 
Nfichael  S.  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits. 
Division  of  Management  Authority. 
IFR  Doc.  02-23520  Filed  9-16-02;  8:45  am] 
BOJJNG  CODE  4310-65-P 


DEf^ARTMENT  OF  THE  INTERIOR 
Fish  and  Wildllfe  Service 

Denial  of  Permit  for  Marine  Mammals 

agency:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  denial  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permits  were 
denied. 

ADDRESSES:  Documents  and  other 
information  submitted  for  these 
applications  is  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Ser\'ice, 
Division  of  Management  Authority. 
4401  North  Fairfax  Drive,  Room  700. 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  June 
15,  2001,  a  notice  was  published  in  the 
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Federal  Register  (66  FR  32635).  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Aquamarine 
Fukushima,  Iwaki,  Japan,  for  a  permit 
(PRT-020575)  to  take  from  the  wild  and 
export  to  Japan  one  male  and  two 
female  northern  sea  otters  [Enhydra 
lutris  lutris)  for  public  display  purposes. 
On  August  14,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  42677).  re-opening  this  application 
for  public  comment. 

Notice  is  hereby  given  that  on  July  26. 
2002,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
denied  the  requested  permit. 

On  June  15,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  32635),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Ibaraki  Prefectural  Oarai  Aquairium, 
Ibaraki,  Japan,  for  a  permit  (PRT- 
043001)  to  take  from  the  wild  and 
export  to  Japan  one  male  and  four 
female  northern  sea  otters  (Enhydra 
lutris  lutris)  for  public  display  purposes. 
On  August  14,  2001,  a  notice  was 
published  in  the  Federal  Register  (66 
FR  42677),  re-opening  this  application 
for  public  comment. 

Notice  is  hereby  given  that  on  July  26. 
2002,  as  authorized  by  the  provisions  of 
the  Marine  Mammal  Protection  Act  of 
1972,  as  amended  (16  U.S.C.  1361  et 
seq.)  the  Fish  and  Wildlife  Service 
denied  the  requested  permit. 

Dated:  August  2.  2002. 
Monica  Farris, 

Senior  Permit  Biologist,  Bmnch  of  Permits. 
Division  of  Management  Authority. 
[FR  Doc.  02-23516  Filed  9^  16-02:  8:4.S  ami 
BltXMG  CODE  4310-55-P 


FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  June 
28.  2002.  a  notice  was  published  in  the 
Federal  Register  (67  FR  43676),  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Barbara  L. 
Sackman  for  a  permit  (PRT-057753)  to 
import  one  polar  bear  taken  from  the 
Viscount  Melville  Sound  population, 
Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  August 
28.  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dattd:  August  29,  2002. 
Monica  Farris, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-23518  Filed  9-16-02;  8:45  am] 

BILLING  CODE  4310-5»-P 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuance  of  Permit  for  Marine 
Mammals 

AGENCY:  Fish  and  Wildlife  Service. 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 

SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  is  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority. 
4401  North  Fairfax  Drive,  Room  700. 
Arlington.  Virginia  22203;  fax  (703) 
358-2281. 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

issuance  of  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service, 

Interior. 

ACTION:  Notice  of  issuance  of  permit  for 

marine  mammals. 


SUMMARY:  The  following  permits  were 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  these 
applications  are  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service, 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700, 
Arlington.  Virginia  22203;  fax  (703) 
358-2281. 

FOR  FURTHER  INFORMATION  CONTACT: 
Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  May 
30.  2002.  a  notice  was  published  in  the 
Federal  Register  (67  FR  37855).  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  William  C. 
Myer  for  a  permit  (PRT-056909)  to 
import  one  polar  bear  (Ursus  maritimus) 
taken  from  the  Viscount  Melville  Sound 
population.  Canada,  for  personal  use. 

Notice  is  hereby  given  that  on  August 
26,  2002.  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972.  as  amended  (16 
use.  1361  et  seq.)  the  Fish  and 


Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  June  28,  2002.  a  notice  was 
published  in  the  Federal  Register  (67 
FR  43677),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Thomas  Gate  for  a  permit  (PRT- 
058129)  to  import  one  polar  bear  (Ursus 
maritimus)  taken  from  the  Lancaster 
Sound  population,  Canada,  for  personal 
use. 

Notice  is  hereby  given  that  on  August 
27,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

On  July  5,  2002,  a  notice  was 
published  in  the  Federal  Register  (67 
FR  44873),  that  an  application  had  been 
filed  with  the  Fish  and  Wildlife  Service 
by  Bonnie  L.  Prochnow  for  a  permit 
(PRT-058491)  to  import  one  polar  bear 
(Ursus  maritimus)  taken  from  the 
Lancaster  Sound  population,  Canada, 
for  personal  use. 

Notice  is  hereby  given  that  on  August 
26,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  et  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  SeptemlMr  6.  2002. 
Micliael  Moore, 

Senior  Permit  Biologist.  Branch  of  Permits, 
Division  of  Management  Authority. 
[FR  Doc.  02-23519  Filed  9-16-02;  8:45  am] 

BILUNG  CODE  4310-55-l> 


DEPARTMENT  OF  THE  INTERIOR 

Fish  and  Wildlife  Service 

Issuance  of  Permit  for  Marine 
Mammals 

agency:  Fish  and  Wildlife  Service, 

Interior. 

action:  Notice  of  issuance  of  permit  for 

marine  mammals. 


SUMMARY:  The  following  permit  was 
issued. 

ADDRESSES:  Documents  and  other 
information  submitted  for  this 
application  is  available  for  review  by 
any  party  who  submits  a  written  request 
to  the  U.S.  Fish  and  Wildlife  Service. 
Division  of  Management  Authority, 
4401  North  Fairfax  Drive,  Room  700, 
Arlington,  Virginia  22203;  fax  (703) 
358-2281. 
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FOR  FURTHER  INFORMATION  CONTACT: 

Division  of  Management  Authority, 
telephone  703/358-2104. 
SUPPLEMENTARY  INFORMATION:  On  June 
25,  2002,  a  notice  was  published  in  the 
Federal  Register  (67  FR  42792),  that  an 
application  had  been  filed  with  the  Fish 
and  Wildlife  Service  by  Robert  E.  Cogar, 
for  a  permit  (PRT-057467)  to  import  one 
polar  bear  taken  from  the  Northern 
Beaufort  Sea  population,  Canada,  for 
personal  use. 

Notice  is  hereby  given  that  on  August 
16,  2002,  as  authorized  by  the 
provisions  of  the  Marine  Mammal 
Protection  Act  of  1972,  as  amended  (16 
U.S.C.  1361  e(  seq.)  the  Fish  and 
Wildlife  Service  issued  the  requested 
permit  subject  to  certain  conditions  set 
forth  therein. 

Dated:  August  23.  2002. 
Anna  Barry, 

Permit  Biologist.  Branch  of  Permits.  Division 
of  Management  Authority. 
[PR  Doc.  02-23521  Filed  9-16-02:  8:45  am] 
BILUNG  CODE  431&-55-P 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Indian  Affairs 

Final  Determination  To  Decline  To 
Aclcnowiedge  the  Muwelcma  Ohione 
Tribe 

agency:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  final  determination. 

SUMMARY:  Pursuant  to  25  CFR  83.10(m), 
notice  is  hereby  given  that  the  Assistant 
Secretary — Indian  Affairs  declines  to 
acknowledge  the  Muwekma  Ohione 
Tribe  petitioner,  1358  Ridder  Park 
Drive,  San  Jose,  California  95131,  as  an 
Indian  tribe  within  the  meaning  of 
Federal  law.  This  notice  is  based  on  a 
determination  that  the  group  does  not 
meet  all  seven  criteria  set  forth  in  25 
CFR  83.7,  as  modified  by  25  CFR  83.8. 
DATES:  This  final  determination  is 
effective  December  16,  2002,  pursuant 
to  25  CFR  83.10(1)(4),  unless  a  request 
for  reconsideration  is  filed  pursuant  to 
25CFR83.il. 

FOR  FURTHER  INFORMATION  CONTACT:  R. 
Lee  Fleming,  Chief,  Branch  of 
Acknowledgment  and  Research,  (202) 
208-3592. 

SUPPLEMENTARY  INFORMATION:  This 
notice  is  published  in  the  exercise  of 
authority  delegated  by  the  Secretary  of 
the  Interior  to  the  Assistant  Secretary — 
Indian  Affairs  (Assistant  Secretary)  209 
DM8. 

A  notice  of  the  proposed  finding  to 
decline  to  acknowledge  the  Ohione/ 


Costanoan  Muwekma  Tribe  (now 
renamed  Muwekma  Ohione  Tribe)  was 
published  in  the  Federal  Register  on 
August  3,  2001  (66  FR  40712).  An  order 
of  the  United  States  District  Court  for 
the  District  of  Columbia,  dated  January 
16,  2001,  set  the  close  of  the  period  for 
comment  on  the  proposed  finding  as 
October  29,  2001;  however,  following 
two  extensions  granted  by  the  Court  in 
response  to  the  petitioner's  motions,  the 
end  date  for  the  comment  period  was  set 
as  January  27,  2002,  and  the  end  of  the 
period  for  the  petitioner  to  respond  to 
third-party  comments  was  set  as  March 
28,  2002.  The  Muwekma  Ohione  Tribe 
petitioner  submitted  comments  on  the 
proposed  finding,  but  did  not  submit  a 
response  to  the  public  comments.  The 
Court  granted  the  Department's  request 
for  a  30-day  extension  to  the  August  8. 
2002,  due  date  for  the  issuance  of  a  final 
determination  to  September  9,  2002. 
This  final  determination  is  made 
following  a  review  of  the  petitioner's 
comments  and  the  public  comments  on 
the  proposed  finding,  and  is  based  on 
all  of  the  evidence  in  the  record. 

The  Muwekma  petitioner  has  been 
evaluated  under  modified  requirements 
provided  in  section  83.8  of  the 
regulations  on  the  basis  of  a 
determination  that  it  had  unambiguous 
Federal  acknowledgment  as  the  Verona 
Band  between  1914  and  1927. 

Criterion  83.7(a):  The  petitioner  has 
not  demonstrated  that  it  meets  the 
requirements  of  criterion  83.7(a)  as 
modified  by  section  83.8(d)(1)  with 
evidence  since  1927  of  substantially 
continuous  external  identifications  of 
the  f)etitioning  group  as  a  continuation 
of  a  historical  "Verona  Band"  or 
Pleasanton  rancheria.  Therefore,  as 
provided  in  section  83.8(d)(5).  this  final 
determination  evaluated  whether  the 
petitioner  has  demonstrated  that  it 
meets  the  unmodified  requirements  of 
section  83.7(a)  from  1927  to  the  present. 
The  review  of  the  available  evidence 
concludes  that  the  evidence 
demonstrates  that  the  petitioning  group 
was  identified  as  an  Indian  entity  in  the 
years  between  1965  and  1971.  and  again 
from  1982  to  the  present.  Because  the 
petitioning  group  was  not  identified  as 
an  Indian  entity  for  a  period  of  almost 
four  decades  after  1927,  and  for  only  a 
6-year  period  during  the  55  years 
between  1927  and  1982.  it  has  not  been 
identified  as  an  Indian  entity  on  a 
"substantially  continuous"  basis  since 
1927.  Therefore,  the  petitioner  does  not 
meet  the  requirements  of  criterion 
83.7(a)  as  modified  by  sections 
83.8(d)(1)  or  83.8(d)(5). 

Criterion  83.7(b):  The  petitioner  has 
not  demonstrated  that  it  meets  the 
requirements  of  criterion  83.7(b)  as 


modified  by  section  83.8(d)(2)  which 
requires  the  petitioner  to  demonstrate 
that  it  comprises  a  distinct  community 
"at  present."  but  need  not  demonstrate 
its  existence  as  a  community 
historically.  In  response  to  the  proposed 
finding,  the  petitioner  submitted 
documents  pertaining  to  godparenting. 
funerals,  and  the  petitioner's  activities 
from  1982  to  1991.  It  also  submitted  oral 
interviews  taken  by  an  academic 
researcher  in  1984  and  1986  and  by  the 
petitioner's  researcher,  chairman,  and 
staff  since  the  issuance  of  the  proposed 
finding.  The  oral  histories,  combined 
with  documentary  evidence  both  in  the 
record  and  newly  submitted, 
demonstrated:  some  informal  social 
relationships  and  interactions  of  the 
petitioner's  ancestors  from  1910-1950; 
actual  practices  of  godparenting. 
fostering,  and  adoption  before  1950;  the 
informal  group  involved  in  preserving 
an  historic  Ohione  Cemetery  from  1963- 
1971;  an  application  process  organized 
by  individual  extended  families  in 
1967-1971  to  apply  under  the  1928 
claims  act;  and  previously  unknown 
efforts  in  1967-1984  to  establish  an 
Ohione  membership  organization. 

While  this  new  evidence  helped 
demonstrate  limited  aspects  of 
community  which  marginally  existed  as 
late  as  1950  for  the  petitioners  members 
and  even  later  for  smaller  segments,  the 
petitioner  did  not  submit  documents  or 
oral  histories  dealing  with  the  present 
day.  which  is  the  only  requirement 
under  criterion  (b)  for  previously 
acknowledged  groups  such  as  this  one. 
The  oral  histories  did  not  deal  with 
events  after  1971.  and  the  newly 
submitted  documents  were  generally 
ver}'  similar  to  the  documents  that  had 
been  submitted  for  the  proposed  finding 
and  tended  to  support  those  previous 
findings  under  criterion  83.7(b).  Thus, 
the  petitioner  does  not  meet  criterion 
83.7(b)  "at  present"  and  therefore  does 
not  meet  criterion  83.7(b)  as  modified 
by  83.8(d)(2)  or  83.8(d)(5). 

Criterion  83.7(c):  The  petitioner  has 
not  demonstrated  that  it  meets 
requirements  of  criterion  83.7(c)  as 
modified  by  section  83.8(d)(3)  because 
there  is  insufficient  evidence  of 
identifications  of  leaders  or  a  governing 
body  of  the  petitioning  group  by 
"authoritative,  knowledgeable  external 
sources"  on  a  "substantially 
continuous"  basis  since  1927.  Thus,  as 
provided  in  section  83.8(d)(5),  this  final 
determination  has  evaluated  whether  or 
not  the  petitioner  has  demonstrated  that 
it  meets  the  unmodified  requirements  of 
criterion  83.7(c)  from  1927  until  the 
present.  The  petitioner  does  not  meet 
criterion  83.7(c)  at  any  time  based  on 
meeting  criterion  83.7(b)  with  sufficient 
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levels  of  evidence  described  in  section 
83.7(b)(2).  Also,  because  the  available 
evidence  is  not  sufficient  to  meet 
criterion  83.7(b)(1)  "at  more  than  a 
minimal  level,"  such  evidence  cannot 
be  combined,  under  the  provisions  of 
section  83.7(c)(l)(iv),  with  other  forms 
of  evidence  to  meet  the  requirements  of 
criterion  83.7(c). 

A  review  of  the  available  evidence 
concludes  that  this  evidence  is  not 
otherwise  sufficient  to  meet  the 
requirements  of  criterion  83.7(c)  since 
1927.  The  available  documentary  and 
oral  history  evidence  does  not 
demonstrate  the  existence  of  informal 
political  processes  within  the 
petitioning  group  at  any  time  since 
1927,  or  a  political  process  or  a  bilateral 
political  relationship  between  leaders 
and  followers  within  the  petitioner's 
current  organization.  Since  1990, 
participation  in  the  petitioner's 
activities  has  been  mostly  by  a  core 
group  of  20  individuals,  especially  by 
five  individuals  from  one  extended 
family.  A  predominant  portion  of  the 
petitioner's  membership  has  not 
participated  in  the  group's  activities. 
The  available  evidence,  when 
considered  in  combination,  does  not 
demonstrate  that  the  petitioning  group 
has  maintained  political  influence  or 
authority  over  its  members  since  1927. 
Therefore,  the  petitioner  does  not  meet 
the  requirements  of  criterion  83.7(c)  as 
modified  by  sections  83.8(d)(3)  or 
83.8(d)(5). 

Criterion  83.7(d):  This  final 
determination  affirms  the  proposed 
finding's  conclusion  that  the  petitioner 
submitted  a  governing  document 
describing  its  membership  criteria  and 
its  current  governing  procedures. 
Although  the  petitioner  did  not  submit 
a  comment  on  this  criterion,  its 
comments  on  other  aspects  of  the 
proposed  finding  referenced  a  version  of 
its  constitution  and  enrollment 
ordinance  amended  and  adopted  later 
than  those  reviewed  for  the  proposed 
finding!  The  Department  obtained 
copies  of  the  referenced  governing 
documents  amended  and  certified  on 
October  21 ,  2000,  which  describe  its 
membership  criteria  and  its  current 
governing  procedures.  The  October  21, 
2002,  amendments  affecting 
membership  requirements  did  not. 
however,  identify  the  specific:  Verona 
Band  individuals  from  whom  descent 
must  be  documented.  Because  the 
petitioner  has  a  constitution  and  an 
enrollment  ordinance,  certified  by  most 
members  of  its  governing  body,  that 
describe  its  membership  criteria  and  the 
procedures  through  which  it  governs  its 
affairs  and  its  members,  the  petitioner 


meets  the  requirements  of  criterion 
83.7(d). 

Critfirion  83. 7(e}:  This  final 
determination  affirms  the  proposed 
finding's  conclusion  that  the  members 
of  the  petitioning  group  descend  from 
the  historical  band.  In  the  absence  of  a 
membership  list  of  the  Verona  Band 
during  the  1914-1927  period  of  last 
Federal  acknowledgment,  the  proposed 
finding  relied  upon  two  residence  lists 
of  Indian  settlements,  the  1905-1906 
Kelsey  census  of  landless  Indians  living 
in  Pleasanton  and  Niles  and  the  Indian 
population  schedule  of  "Indian  town" 
on  the  1910  Federal  Census  of 
Pleasanton  Township,  to  approximate 
the  composition  of  the  Verona  Band. 

The  proposed  finding  assumed  that, 
for  purposes  of  descent,  non-resident 
siblings  of  individuals  in  the  Pleasanton 
or  Niles  settlements  could  be  considered 
members  of  the  Verona  Band  by  virtue 
of  their  close  interaction  with  those 
resident  siblings.  Most  of  the 
petitioner's  members  at  the  time  of  the 
proposed  finding  (209  of  400)  claimed 
descent  from  three  non-resident  Marine 
siblings  who  had  two  siblings  on  the 
1910  Indian  population  schedule  of 
"Indian  town.  "  By  the  time  of  this  filial 
determination,  most  of  the  petitioner's 
members  (264  of  419)  claimed  descent 
from  four  non-resident  Marine  siblings. 

The  proposed  finding  solicited 
evidence  to  strengthen  or  rebut  its 
assumption  "that  Avelina  (Comates) 
Marine  was  a  part  of  the  Indian  group 
at  the  Pleasanton  rancheria  prior  to 
Kelseys  census  of  1906.  and  that  the 
siblings  of  her  children  on  the  1910 
Federal  Census  of  'Indian  town'  were 
non-resident  members  of  the  Verona 
Band."  Since  the  issuance  of  the 
proposed  finding,  the  Department 
obtained  the  civil  record  of  Avelina 
(Comates)  Marine's  first  marriage  in 
1877,  to  Jose  Puente,  that  identified  the 
bride  as  15  years  old.  thereby  providing 
a  reasonable  basis  to  conclude  she  was 
the  same  "Avelina"  (no  surnamel 
identified  in  a  Mission  San  Jose  baptism 
record  as  a  Mission  San  Jose  Indian  born 
irul863.  The  petitioner  supplied 
Avelina  (Cornates)  Puente  Marine's 
1904  burial  record,  which  placed  her  in 
Pleasanton  at  the  time  of  her  death. 
These  two  records  supported  Avelina's 
genealogical  link  to  the  Mission  San 
Jose  Indians,  a  precursor  of  the  Verona 
Band,  and  her  geographical  proximity  to 
the  Pleasanton  rancheria  enumerated  by 
Kelsey  shortly  after  her  death,  thus 
strengthening  the  assumption  expressed 
in  the  proposed  finding  that  Avelina 
and  her  children  were  part  of  the 
Verona  Band. 

The  petitioner  submitted  an  updated 
membership  list  dated  January  19.  2002. 


identifying  419  members.  This  updated 
list  showed  the  addition  of  120 
members,  the  "disenrollment"  of  99 
members,  and  the  deaths  of  2  members 
since  the  May  29. 1998.  membership  list 
reviewed  for  the  proposed  finding.  The 
petitioner's  governing  body  certified  the 
updated  membership  list  by  resolution, 
and  provided  a  description  of  the 
preparation  of  this  and  earlier 
membership  lists,  as  required  under 
criterion  83.7(e). 

A  review  of  the  petitioner's 
membership  files  concluded  that  99 
percent  of  its  current  members  have 
satisfactorily  documented  their  descent 
from  individuals  on  the  Verona  Band 
proxy  list,  or  siblings  thereof.  The 
membership  files  for  the  remaining  1 
percent  lacked  adequate  evidence 
linking  the  member  to  his  or  her  Indian 
parent  or,  in  one  case,  grandparent. 

Criterion  83.7(f):  This  final 
determination  affirms  the  proposed 
finding's  conclusion  that  this  group  is 
not  principally  composed  of  members  of 
another  acknowledged  North  American 
Indian  tribe.  Since  the  proposed  finding, 
the  petitioner  obtained  dual  enrollment 
statements  fi-om  all  of  its  members, 
which  BIA  researchers  reviewed  in  their 
audit  of  the  membership  files.  Only  one 
member  who  indicated  membership  in 
a  federally  acknowledged  tribe 
remained  on  the  petitioner's  most 
current  membership  list. 

Criterion  83.7(g):  This  final 
determination  affirms  the  proposed 
finding's  conclusion  that  neither  the 
petitioner  nor  its  members  are  the 
subject  of  congressional  legislation  that 
has  expressly  terminated  or  forbidden 
the  Federal  relationship. 

This  determination  is  final  and  will 
become  effective  December  16.  2002, 
unless  a  request  for  reconsideration  is 
filed  pursuant  to  §  83.11.  The  petitioner 
or  any  interested  party  may  file  a 
request  for  reconsideration  of  this 
determination  with  the  Interior  Board  of 
Indian  Appeals  (§83.1 1(a)(1)).  The 
petitioner's  or  interested  party's  request 
must  be  received  no  later  than  90  days 
after  publication  of  the  Assistant 
Secretary's  determination  in  the  Federal 
Register  (§83.1 1(a)(2)). 

Dated:  September  6,  2002. 
Neal  A.  McCaleb. 

Assistant  Secretary— Indian  Affairs. 
[FR  Doc.  02-2;J672  Filed  »-13-02;  12:04  pm| 
BILUNG  CODE  4310~«J-M 
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DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

summary:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Public  Law  100-497.  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved 
Amendment  VI  to  the  Class  III  gaming 
compact  between  the  Bums-Paiute  Tribe 
and  the  State  of  Oregon. 
DATES:  This  action  is  effective 
September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 
Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  August  28,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
|FR  Doc.  02-23597  Filed  9-16-02;  8:45  am] 
BILUNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 
Bureau  of  Indian  Affairs 

Indian  Gaming 

AGENCY:  Bureau  of  Indian  Affairs, 

Interior. 

ACTION:  Notice  of  amendment  to 

approved  Tribal-State  Compact. 

SUMMARY:  Under  Section  11  of  the 
Indian  Gaming  Regulatory  Act  of  1988 
(IGRA).  Public  Law  100-^97,  25  U.S.C. 
2710,  the  Secretary  of  the  Interior  shall 
publish,  in  the  Federal  Register,  notice 
of  the  approved  Tribal-State  compacts 
for  the  purpose  of  engaging  in  Class  III 
gaming  activities  on  Indian  lands.  The 
Assistant  Secretary — Indian  Affairs, 
Department  of  the  Interior,  through  his 
delegated  authority,  has  approved  the 
Tribal-State  Compact  for  Class  III 
Gaming  between  the  Klamath  Tribes 
and  the  State  of  Oregon. 
DATES:  This  action  is  effective 
September  17,  2002. 
FOR  FURTHER  INFORMATION  CONTACT: 
George  T.  Skibine,  Director,  Office  of 
Indian  Gaming  Management,  Bureau  of 


Indian  Affairs,  Washington,  DC  20240, 
(202)  219-4066. 

Dated:  August  24,  2002. 
Neal  A.  McCaleb, 

Assistant  Secretary — Indian  Affairs. 
IFR  Doc.  02-23596  Filed  9-16-02;  8:45  ami 
BILUNG  CODE  4310-4N-M 


DEPARTMENT  OF  THE  INTERIOR 

Bureau  of  Land  Management 
[CA-160-1220-PG] 

Notice  of  Public  Meeting,  Central 
Callfomia  Resource  Advisory  Council 

AGENCY:  Bureau  of  Land  Management. 

Interior. 

ACTION:  Notice  of  public  meeting. 

SUMMARY:  In  accordance  with  the 
Federal  Land  Policy  and  Management 
Act  (FLPMA)  and  the  Federal  Advisory 
Committee  Act  of  1972  (FACA).  the  U.S. 
Department  of  the  Interior,  Bureau  of 
Land  Management  (BLM)  Resource 
Advisory  Council  (RAC)  for  Central 
California  will  meet  as  indicated  below. 
DATES:  The  meeting  will  be  held  Friday 
and  Saturday,  October  11-12.  2002  at 
the  Patio  Room,  Tri-County 
Fairgrounds.  Sierra  Street  and  Fair 
Drive.  Bishop,  California  beginning  at  8 
a.m.  both  days.  The  public  comment 
period  will  begin  at  1  p.m.  each  day  and 
last  one  hour.  The  meeting  previously 
announced  for  September  13-14,  2002 
is  cancelled. 

FOR  FURTHER  INFORMATION  CONTACT: 
Larry  Mercer,  Public  Affairs  Officer, 
Bureau  of  Land  Management.  3801 
Pegasus  Drive,  Bakersfield,  CA  93308, 
telephone  661-391-6010. 
SUPPLEMENTARY  INFORMATION:  The  12 
member  Central  California  Resource 
Advisory  Council  advises  the  Secretary 
of  the  Interior,  through  the  Bureau  of 
Land  Management,  on  a  variety  of 
public  land  issues  associated  with 
public  land  management  in  Central 
California.  At  this  meeting,  topics  to  be 
discussed  include: 
Committee  assignments  for  members 
National  recreation  fee  guideline  policy 
Sage  Grouse  in  the  eastern  Sierra 
A  field  trip  to  the  Bishop  Field  Office 
and  interaction  with  the  staff 
All  meetings  are  open  to  the  public. 
The  public  may  present  written 
comments  to  the  Council,  and  a  time 
will  be  allocated  for  hearing  public 
comments.  Depending  on  the  number  of 
persons  wishing  to  comment  and  the 
time  available,  the  time  for  individual 
oral  comments  may  be  limited. 
Individuals  who  plan  to  attend  and 


need  special  assistance  such  as  sign 
language  interpretation,  tour 
transportation  or  other  reasonable 
accommodations  should  contact  the 
BLM  as  indicated  above. 

Dated:  .September  9.  2002 
Larry  Mercer. 
Public  Affairs  Officer 

IFK  Doc.  02-23557  Filed  9-16-02;  8:45  am) 
BILUNG  COOC  431&-44MI 


ItfTERNATIONAL  TRADE 
COMMISSION 

PnveMgations  Nos.  731-TA-965, 971-«72, 
979,  and  981  (Final)] 

Certain  Cold-Rolled  Steel  Products 
From  Australia,  India,  Japan,  Sweden, 
and  Thailand 

Determinations 

On  the  basis  of  the  record  '  developed 
in  the  subject  investigations,  the  United 
States  International  Trade  Commission 
determines.^  pursuant  to  section  735(b) 
of  the  Tariff  Act  of  1930  (the  Act). '  that 
an  industry  in  the  United  States  is  not 
materially  injured  or  threatened  with 
material  injury,  and  the  establishment  of 
an  industry  in  the  United  States  is  not 
materially  retarded,  by  reason  of 
imports  from  Australia,  India.  Japan. 
Sweden,  and  Thailand  of  certain  cold- 
rolled  steel  products,  provided  for  in 
headings  7209,  7210,  7211,  7212,  7225. 
and  7226  of  the  Harmonized  Tariff 
Schedule  of  the  United  States,  that  have 
been  found  by  the  Department  of 
Commerce  to  be  sold  in  the  United 
States  at  less  than  fair  value  (LTFV). 

Background 

The  Commission  instituted  these 
investigations  effective  September  28, 
2001,  following  receipt  of  petitions  filed 
with  the  Commission  and  Commerce  by 
Bethlehem  Steel  Corporation, 
Bethlehem,  PA;  LTV  Steel  Co.,  Inc., 
Cleveland,  OH;  National  Steel 
Corporation,  Mishawaka,  IN;^  Nucor 
Corporation,  Charlotte,  NC;  Steel 
Dynamics  Inc..  Butler.  IN;  United  States 
Steel  LLC,  Pittsburgh,  PA:  WCl  Steel. 
Inc.,  Warren,  OH;  and  Weirton  Steel 
Corporation,  Weirton,  WV. 

The  final  phase  of  the  investigations 
was  scheduled  by  the  Commission 
following  notification  of  preliminary 
determinations  by  Commerce  that 
imports  of  certain  cold-rolled  steel 


'  The  record  is  defined  in  sm..  207.;j(f)  ol  the 
(Commission's  Rules  of  l'raclit:e  and  Pncodure  (19 
CFR  207.2(0) 

■^(Commissinnor  Lynn  M.  Bra^jx  dissenting. 

'  19  U.S.C.  167,1d(h) 

*  National  Steel  Corporation  is  not  a  petitioner 
with  respect  to  |apan. 
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products  from  Australia.  India,  Japan, 
Sweden,  and  Thailand  were  being  sold 
at  LTFV  within  the  meaning  of  section 
733(b)  of  the  Act/'  Notice  of  the 
scheduling  of  the  final  phase  of  the 
Commission's  investigations  and  of  a 
public  hearing  to  be  held  in  connection 
therewith  was  given  by  posting  copies 
of  the  notice  in  the  Office  of  the 
Secretary,  U.S.  International  Trade 
Commission.  Washington.  DC.  and  by 
publishing  the  notice  in  the  Federal 
Register  of  June  3.  2002  (67  FR  38291). 
The  hearing  was  held  in  Washington, 
DC.  on  July  18.  2002,  and  all  persons 
who  requested  the  opportunity  were 
permitted  to  appear  in  person  or  by 

counsel. 

The  Commission  transmitted  its 
determinations  in  these  investigations  to 
the  Secretary  of  Commerce  on 
September  5.  2002.  The  views  of  the 
Commission  are  contained  in  USITC 
Publication  3536  (September  2002), 
entitled  Certain  Cold-Rolled  Steel 
Products  from  Australia,  India,  Japan, 
Sweden,  and  Thailand:  Investigations 
Nos.  731-TA-965, 971-972.  979,  and 
981  (Final). 

By  order  of  the  Commission. 

Issued:  September  12.  2002. 
Marilyn  R.  Abbott, 
Secretary  to  the  Commission. 
(FR  Doc.  02-23606  Filed  9-16-02;  8:45  am) 

BHXMG  CODE  7020-02-^ 


DEPARTMENT  OF  JUSTICE 

Immigration  and  Naturaiizatlon  Service 

Agency  Infonnation  Coliection 
ActivHiee:  Propoeed  Collection; 
Comment  Request 

action:  Notice  of  information  collection 
under  review:  Application  for 
Authorization  to  Issue  Health  Care 
Certificates:  Form  1-905. 

The  Department  of  Justice, 
Immigration  and  Naturalization  Service 
(INS)  has  submitted  the  following 
infonnation  collection  request  to  the 
Office  of  Management  and  Budget 
(OMB)  for  review  and  clearance  in 
accordance  with  the  Paperwork 
Reduction  Act  of  1995.  The  information 
collection  was  previously  published  in 
the  Federal  Register  on  April  5,  2002  at 
67  FR  16438,  allowing  for  a  60-day 
public  comment  period.  Ten  public 
comments  were  received  on  this 
information  collection.  The  INS  has 
addressed  and  reconciled  the  public 
comment  in  the  accompanying 
supporting  statement  for  this  collection. 


si9l'.S.C.  1673b(b). 


The  purpose  of  this  notice  is  to  allow 
an  additional  30  days  for  public 
comments.  Comments  are  encouraged 
and  will  be  accepted  until  October  17, 
2002.  This  process  is  conducted  in 
accordance  with  5  CFR  1320.10. 

Written  comments  and/or  suggestions 
regarding  the  items  contained  in  this 
notice,  especially  regarding  the 
estimated  public  burden  and  associated 
response  time,  should  be  directed  to  the 
Office  of  Management  and  Budget. 
Office  of  Information  and  Regulatory 
Affairs.  725— 17th  Street.  NW., 
Washington.  DC  20530;  Attention: 
Department  of  Justice  Desk  Officer. 
Room  10235. 

Written  comments  and  suggestions 
from  the  public  and  affected  agencies 
concerning  the  proposed  collection  of 
information  should  address  one  or  more 
of  the  following  four  points: 

(1)  Evaluate  whether  the  proposed 
collection  of  information  is  necessary 
for  the  proper  performance  of  the 
functions  of  the  agency,  including 
whether  the  infonnation  will  have 
practical  utility; 

(2)  Evaluate  the  accuracy  of  the 
agency's  estimate  of  the  burden  of  the 
proposed  collection  of  information, 
including  the  validity  of  the 
methodology  and  assumptions  used; 

(3)  Enhance  the  quality,  utility,  and 
clarity  of  the  information  to  be 
collected;  and 

(4)  Minimize  the  biuden  of  the 
collection  of  information  on  those  who 
are  to  respond,  including  through  the 
use  of  appropriated  automated, 
electronic,  mechanical,  or  other 
technological  collection  techniques  or 
other  forms  of  infonnation  technology, 
e.g.,  permitting  electronic  submission  of 
responses. 

Overview  of  This  Infonnation 
Collection 

(1)  Type  of  Infonnation  Collection: 
Revision  of  a  currently  approved 
information  collection. 

(2)  Title  of  the  Fonn/CoUection: 
Application  for  Authorization  to  Issue 
Health  Care  Certificates. 

(3)  Agency  fonn  number,  if  any.  and 
the  applicable  component  of  the 
Department  of  Justice  sponsoring  the 
collection:  Form  1-905.  Business  and 
Trade  Services.  Adjudications  Division. 
Immigration  and  Naturalization  Service. 

(4)  Affected  public  who  will  be  asked 
or  required  to  respond,  as  well  as  a  brief 
abstract:  Primary:  Not-for-profit 
institutions.  The  data  collected  on  this 
form  is  used  by  the  Services  to 
determine  eligibility  of  an  organization 
to  issue  certificates  to  foreign  health 
care  workers. 


(5)  An  estimate  of  the  total  number  of 
respondents  and  the  amount  of  time 
estimated  for  an  avemge  respondent  to 
respond:  10  responses  at  4  hours  per 
response. 

(6)  An  estimate  of  the  total  public 
burden  (in  hours)  associated  with  the 
collection:  40  annual  burden  hours. 

If  you  have  additional  comments, 
suggestions,  or  need  a  copy  of  the 
proposed  information  collection 
instrument  with  instructions,  or 
additional  information,  please  contact 
Richard  A.  Sloan  202-514-3291, 
Director.  Regulations  and  Forms 
Services  Division,  Immigration  and 
Naturalization  Service,  U.S.  Department 
of  Justice,  Room  4034, 425  I  Street,  NW., 
Washington,  DC  20536.  Additionally, 
comments  and/or  suggestions  regarding 
the  itemCs)  contained  in  this  notice, 
especially  regarding  the  estimated 
public  burden  and  associated  response 
time  may  also  be  directed  to  Mr. 
Richard  A.  Sloan. 

If  additional  information  is  required 
contact:  Mr.  Robert  B.  Briggs,  Clearance 
Officer,  United  States  Department  of 
Justice,  Infonnation  Management  and 
Security  Staff,  Justice  Management 
Division,  Patrick  Henry  Building,  601  D 
Street,  NW.,  Ste.  1600,  Washington,  DC 
20530. 


Dated:  September  11,  2002. 

Richard  A.  Sloan, 

Department  Clearance  Officer.  Department  of 

Justice.  Immigration  and  Naturalization 

Service. 

[FR  Doc.  02-23509  Filed  9-16-02;  8:45  am) 

BILUNG  COOe  4410-10-11 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-107)1 

Conduct  of  Employoes,  Notice  of 
Waiver  Pursuant  to  Section  207U)(5). 
Title  18,  United  States  Code 

agency:  National  Aeronautics  and 
Space  Administration. 
ACHON:  Notice. 


SUMMARY:  The  Administrator  of  the 
National  Aeronautics  and  Space 
Administration  (NASA)  has  determined, 
after  consultation  with  the  Director  of 
the  Office  of  Government  Ethics,  that  it 
is  in  the  national  interest  to  waive  the 
post-employment  restriction  of  section 
207(c),  Title  18,  United  States  Code, 
with  respect  to  the  former  International 
Space  Station  Expedition  Commander 
for  Expedition  3,  Frank  Culbertson. 
FOR  FURTHER  INFORMATION  CONTACT: 
Laurie  P.  Rafferty,  Office  of  the  General 
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Counsel,  NASA  Headquarters, 
Washington,  DC  20546,  202-358-2028. 

SUPPLEMENTARY  INFORMATION:  Section 
207(j)(5)  of  Title  18  of  the  United  States 
Code  authorizes  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration  to  waive  the  post- 
employment  restriction  of  section 
207(c),  to  permit  a  former  employee 
.  with  outstanding  qualifications  in  a 
scientific,  technological,  or  other 
technical  discipline  to  make 
communications  solely  for  the  purpose 
of  furnishing  scientific  or  technological 
information  to  NASA  where  it  has  been 
determined  that  the  national  interest 
would  be  served  by  such 
communications  from  the  former 
employee. 

It  has  been  established  to  my 
satisfaction  that  Frank  CiUbertson,  the 
former  International  Space  Station  (ISS) 
Expedition  Commander  for  Expedition 
3,  has  outstanding  technological 
qualifications  in  a  scientific, 
technological  or  other  discipline.  These 
qualifications  include:  serving  as  an 
Astronaut  for  18  years;  serving  as 
Program  Manager  for  the  Shuttle-Mir 
Phase  1  ISS  Program;  being  the 
Commander  of  Expedition  3  of  the  ISS 
and  Deputy  Program  Manager  for 
Operations  of  ISS;  serving  on  four  Space 
Shuttle  mission  ffights;  serving  as  Lead 
Astronaut  for  the  Shuttle  Avionics 
Laboratory;  serving  in  key  roles  in  the 
Challenger  accident  investigation;  and 
assisting  in  the  development  of  the 
Shuttle  docking  system  and  the  Landing 
Rollout  Systems.  I  am  further  satisfied 
that,  as  the  Program  Manager  for 
Science  Applications  International 
Corporation  (SAIC)  on  the  Safety, 
Reliability  and  Quality  Assurance 
(SR&QA)  contract  between  SAIC  and 
NASA,  Mr.  Culbertson  will  be  required 
to  utilize  those  qualifications  in  the 
performance  of  his  duties  and  that  it 
will  be  in  the  national  interest  to  permit 
him  to  communicate  scientific  of 
technological  infonnation  to  NASA 
officials  on  this  contract. 

1  have,  therefore,  after  consultation 
with  the  Office  of  Government  Ethics, 
waived  the  post-employment 
prohibition  of  section  207(c)  of  Title  18 
of  the  United  States  Code  in  order  to 
permit  direct  communications  for  the 
purpose  of  furnishing  scientific  or 
technological  infonnation  by  Mr. 
Culbertson  to  employees  of  NASA 
concerning  the  SR&QA  contract. 

Dated:  September  12.  2002. 
Sean  O'Keefie, 
NASA  Administrator. 

IFR  Doc.  02-23600  Filed  9-16-02;  8:45  am] 
BNJJNQ  CODE  7S10-«1-P 


NATIONAL  AERONAUTICS  AND 
SPACE  ADMINISTRATION 

[Notice  (02-106)] 

Notice  of  Prospective  Patent  License 

AGENCY:  National  Aeronautics  and 

Space  Administration. 

ACTION:  Notice  of  prospective  patent 

license. 

SUMMARY:  NASA  hereby  gives  notice 
that  Alphaport.  Inc.,  of  Cleveland,  Ohio 
has  applied  for  an  exclusive  license  to 
practice  the  invention  described  and 
claimed  in  U.S.  Patent  No.  6,081.235, 
entiUed  "High  Resolution  Scaiming 
Relfectarray  Antenna,"  which  is 
assigned  to  the  United  States  of  America 
as  represented  by  the  Administrator  of 
the  National  Aeronautics  and  Space 
Administration.  Written  objections  to 
the  prospective  grant  of  a  license  should 
be  sent  to  Glenn  Research  Center.  NASA 
has  not  yet  made  a  determination  to 
grant  the  requested  license  and  may 
deny  the  requested  license  even  if  no 
objections  are  submitted  within  the 
comment  period. 

DATES:  Responses  to  this  notice  must  be 
received  by  October  2,  2002. 
FOR  FURTHER  INFORMATION  CONTACT:  Kent 
Stone,  Patent  Attorney,  NASA  Glenn 
Research  Center,  21000  Brookpark  Road. 
Mail  Stop  500-118,  Cleveland,  OH 
44135;  (216)  433-8855  or  e-mail  at 
Kent.N.Stone@grc.nasa.gov. 

Dated:  September  11,  2002. 
Paul  G.  Pastorek, 
General  Counsel. 

[FR  Doc.  02-23599  Filed  9-16-02;  8:45  am] 
■■  vma  cooc  tbio-oi-p 


NUCLEAR  REGULATORY 
COMMISSION 

Biweekly  Notice;  Application  and 
Amendments  to  Facility  Operating 
Licenses  Involving  No  Significant 
Hazards  Considerations 

L  Backgroand 

Pursuant  to  Public  Law  97-415,  the 
U.S.  Nuclear  Regulatory  Commission 
(the  Commission  or  NRC  stafQ  is 
publishing  this  regiUar  biweekly  notice. 
Public  Law  97-415  revised  section  189 
of  the  Atomic  Energy  Act  of  1954,  as 
amended  (the  Act),  to  require  the 
Commission  to  publish  notice  of  any 
amendments  issued,  or  proposed  to  be 
issued,  imder  a  new  provision  of  section 
189  of  the  Act.  This  provision  grants  the 
Commission  the  authority  to  issue  and 
make  inmiediately  effective  any 
amendment  to  an  operating  license 
upon  a  determination  by  the 


Commission  that  such  amendment 
involves  no  significant  hazards 
consideration,  notwithstanding  the 
pendency  before  the  Commission  of  a 
request  for  a  hearing  from  any  person. 

This  biweekly  notice  includes  all 
notices  of  amendments  issued,  or 
proposed  to  be  issued  from,  August  23, 
2002,  through  September  5,  2002.  The 
last  biweekly  notice  was  published  on 
September  3,  2002  (67  FR  56317). 

Notice  of  Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Sigiuficant 
Hazards  Consideration  Determination, 
and  Opportimity  for  a  Hearing 

The  Commission  has  made  a 
proposed  determination  that  the 
following  amendment  requests  involve 
no  significant  hazards  consideration. 
Under  the  Commission's  regulations  in 
10  CFR  50.92,  this  means  that  operation 
of  the  facility  in  accordance  with  the 
proposed  amendment  would  not  (1) 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an 
accident  previously  evaluated;  or  (2) 
create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any 
accident  previously  evaluated;  or  (3) 
involve  a  significant  reduction  in  a 
margin  of  safety.  The  basis  for  this 
proposed  determination  for  each 
amendment  request  is  shown  below. 

The  Commission  is  seeking  public 
comments  on  this  proposed 
determination.  Any  comments  received 
within  30  days  after  the  date  of 
publication  of  this  notice  will  be 
considered  in  making  any  final 
determination. 

Normally,  the  Commission  will  not 
issue  the  amendment  until  the 
expiration  of  the  30-day  notice  period. 
However,  should  circimistances  change 
during  the  notice  period  such  that 
failure  to  act  in  a  timely  way  would 
result,  for  example,  in  derating  or 
shutdown  of  the  facility,  the 
Commission  may  issue  the  license 
amendment  before  the  expiration  of  the 
30-day  notice  period,  provided  that  its 
final  determination  is  that  the 
amendment  involves  no  significant 
hazards  consideration.  The  final 
determination  will  consider  all  public 
and  State  comments  received  before 
action  is  taken.  Should  the  Commission 
take  this  action,  it  will  publish  in  the 
Federal  Register  a  notice  of  issuance 
and  provide  for  opportunity  for  a 
hearing  after  issuance.  The  Commission 
expects  that  the  need  to  take  this  action 
will  occur  very  infi^uentiy. 

Written  comments  may  he  submitted 
by  mail  to  the  Chief,  Rules  and 
Directives  Branch,  Division  of 
Administrative  Services,  Office  of 
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Administration.  U.S.  Nuclear  Regulatory 
Commission.  Washington.  DC  20555- 
0001 .  and  should  cite  the  puhlication 
date  and  page  number  of  this  Federal 
Register  notice.  Written  comments  may 
also  be  delivered  to  Room  6D22.  Two 
White  Flint  North.  11545  Rockvilie 
Pike,  Rockvilie,  Maryland,  from  7:30 
a.m.  to  4:15  p.m.  Federal  workdays. 
Copies  of  written  comments  received 
may  be  examined  at  the  Commission's 
Public  Document  Room  (PDR).  located 
at  One  White  Flint  North.  11555 
Rockvilie  Pike  (first  floor),  Rockvilie, 
Maryland.  The  filing  of  requests  for  a 
hearing  and  petitions  for  leave  to 
intervene  is  discussed  below. 

By  October  17,  2002.  the  licensee  may 
file  a  request  for  a  hearing  with  respect 
to  issuance  of  the  amendment  to  the 
subject  facility  operating  license  and 
any  person  whose  interest  may  be 
affected  by  this  proceeding  and  who 
wishes  to  participate  as  a  party  in  the 
proceeding  must  file  a  written  request 
for  a  hearing  and  a  petition  for  leave  to 
intervene.  Requests  for  a  hearing  and  a 
petition  for  leave  to  intervene  shall  be 
filed  in  accordance  with  the 
Commission's  "Rules  of  Practice  for 
Domestic  Licensing  Proceedings"  in  10 
CFR  part  2.  Interested  persons  should 
consult  a  current  copy  of  10  CFR  2.714.' 
which  is  available  at  the  Commission's 
PDR.  located  at  One  White  Flint  North. 
11555  Rockvilie  Pike  (first  fioor). 
Rockvilie.  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-rm/doc- 
collections/cfr/.  If  a  request  for  a  hearing 
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or  petition  for  leave  to  intervene  is  filed 
by  the  above  date,  the  Commission  or  an 
Atomic  Safety  and  Licensing  Board, 
designated  by  the  Commission  or  by  the 
Chairman  of  the  Atomic  Safety  and 
Licensing  Board  Panel,  will  rule  on  the 
request  and/or  petition;  and  the 
Secretary  or  the  designated  Atomic 
Safety  and  Licensing  Board  will  issue  a 
notice  of  a  hearing  or  an  appropriate 

order. 

As  required  by  10  CFR  2.714.  a 
petition  for  leave  to  intervene  shall  set 
forth  with  particularity  the  interest  of 
the  petitioner  in  the  proceeding,  and 
how  that  interest  may  be  affected  by  the 
results  of  the  proceeding.  The  petition 
should  specifically  explain  the  reasons 
why  intervention  should  be  permitted 
with  particular  reference  to  the 
following  factors:  (1)  The  nature  of  the 
petitioner's  right  under  the  Act  to  be 
made  a  party  to  the  proceeding;  (2)  the 
nature  and  extent  of  the  petitioner's 
property,  financial,  or  other  interest  in 
the  proceeding;  and  (3)  the  possible 
effect  of  any  order  which  may  be 
entered  in  the  proceeding  on  the 
petitioners  interest.  The  petition  should 
also  identify  the  specific  aspect(s)  of  the 
subject  matter  of  the  proceeding  as  to 
which  petitioner  wishes  to  intervene. 
Any  person  who  has  filed  a  petition  for 
leave  to  intervene  or  who  has  been 
admitted  as  a  party  may  amend  the 
petition  without  requesting  leave  of  the 
Board  up  to  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  but  such  an  amended 
petition  "must  satisfy  the  specificity 
requirements  described  above. 

Not  later  than  15  days  prior  to  the  first 
prehearing  conference  scheduled  in  the 
proceeding,  a  petitioner  shall  file  a 
supplement  to  the  petition  to  intervene 
which  must  include  a  list  of  the 
contentions  which  are  sought  to  be 
litigated  in  the  matter.  Each  contention 
must  consist  of  a  specific  statement  of 
the  issue  of  law  or  fact  to  be  raised  or 
controverted.  In  addition,  the  petitioner 
shall  provide  a  brief  explanation  of  the 
bases  of  the  contention  and  a  concise 
statement  of  the  alleged  facts  or  expert 
opinion  which  support  the  contention 
and  on  which  the  petitioner  intends  to 
rely  in  proving  the  contention  at  the 
hearing.  The  petitioner  must  also 
provide  references  to  those  specific 
sources  and  documents  of  which  the 
petitioner  is  aware  and  on  which  the 
petitioner  intends  to  rely  to  establish 
those  facts  or  expert  opinion.  Petitioner 
must  provide  sufficient  information  to 
show  that  a  genuine  dispute  exists  with 
the  applicant  on  a  material  issue  of  law 
or  fact.  Contentions  shall  be  limited  to 
matters  within  the  scope  of  the 
amendment  under  consideration.  The 


contention  must  be  one  which,  if 
proven,  would  entitle  the  petitioner  to 
relief.  A  petitioner  who  fails  to  file  such 
a  supplement  which  satisfies  these 
requirements  with  respect  to  at  least  one 
contention  will  not  be  permitted  to 
participate  as  a  party. 

Those  permitted  to  intervene  become 
parties  to  the  proceeding,  subject  to  any 
limitations  in  the  order  granting  leave  to 
intervene,  and  have  the  opportunity  to 
participate  fully  in  the  conduct  of  the 
hearing,  including  the  opportunity  to 
present  evidence  and  cross-examine 
witnesses. 

If  a  hearing  is  requested,  the 
Commission  will  make  a  final 
determination  on  the  issue  of  no 
significant  hazards  consideration.  The 
final  determination  will  serve  to  decide 
when  the  hearing  is  held. 

If  the  final  determination  is  that  the 
amendment  request  involves  no 
significant  hazards  consideration,  the 
Commission  may  issue  the  amendment 
and  make  it  immediately  effective, 
notwithstanding  the  request  for  a 
hearing.  Any  hearing  held  would  take 
place  after  issuance  of  the  amendment. 
If  the  final  determination  is  that  the 
amendment  request  involves  a 
significant  hazards  consideration,  any 
hearing  held  would  take  place  before 
the  issuance  of  any  amendment. 

A  request  for  a  hearing  or  a  petition 
for  leave  to  intervene  must  be  filed  with 
the  Secretary  of  the  Commission,  U.S. 
Nuclear  Regulatory  Commission, 
Washington.  DC  20555-0001,  Attention: 
Rulemaking  and  Adjudications  Staff,  or 
may  be  delivered  to  the  Commission's 
PDR.  located  at  One  White  Flint  North, 
11555  Rockvilie  Pike  (first  floor). 
Rockvilie,  Maryland,  by  the  above  date. 
Because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Goverimient  offices,  it  is  requested  that 
petitions  for  leave  to  intervene  and 
requests  for  hearing  be  transmitted  to 
the  Secretary  of  the  Commission  either 
by  means  of  facsimile  transmission  to 
301-415-1101  or  by  e-mail  to 
hearingdocket®nrc.gov.  A  copy  of  the 
request  for  hearing  and  petition  for 
leave  to  intervene  should  also  be  sent  to 
the  Office  of  the  General  Counsel,  U.S. 
Nuclear  Regulatory  Commission. 
Washington.  DC  20555-0001.  and 
because  of  continuing  disruptions  in 
delivery  of  mail  to  United  States 
Government  offices,  it  is  requested  that 
copies  be  transmitted  either  by  means  of 
facsimile  transmission  to  301-415-3725 
or  by  e-mail  to  OGCMailCentei^nrc.gov. 
A  copy  of  the  request  for  hearing  and 
petition  for  leave  to  intervene  should 
also  be  sent  to  the  attorney  for  the 
licensee. 
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Nontimely  filings  of  petitions  for 
leave  to  intervene,  amended  petitions, 
supplemental  petitions  and/or  requests 
for  a  hearing  will  not  be  entertained 
absent  a  determination  by  the 
Commission,  the  presiding  officer  or  the 
Atomic  Safety  and  Licensing  Board  that 
the  petition  and/or  request  should  be 
granted  based  upon  a  balancing  of 
factors  specified  in  10  CFR 
i2.714(a){l)(i)-{v)  and  2.714(d). 

For  further  details  with  respect  to  this 
action,  see  the  application  for 
amendment  which  is  available  for 
public  inspection  at  the  Commission's 
PDR,  located  at  One  White  Flint  North, 
11555  Rockvilie  Pike  (first  floor), 
Rockvilie,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencjrwide  Documents  Access  and 
Management  System's  (ADAMS)  Public 
Electronic  Reading  Room  on  the  Internet 
at  the  NRC  Web  site,  http:// 
www.nrc.gov/reading-nn/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  PDR  Reference  staff  at  1-800- 
397-4209,  304-415-4737  or  by  e-mail  to 
pdi^nrc.gov. 

AmerGen  Energy  Company.  LLC,  Docket 
No.  50-461,  Clinton  Power  Station,  Unit 
1.  DeWitt  County.  Illinois 

Date  of  amendment  request:  July  31, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  add  a 
Surveillance  Requirement  (SR)  to 
Technical  Specification  3.2.2, 
"Minimum  Critical  Power  Ratio 
(MCPR),"  that  requires  determination  of 
the  MCPR  limits  following  completion 
of  control  rod  scram  time  testing.  The 
proposed  SR  would  provide  for  the 
required  evaluation  necessary  to  apply 
faster  scram  times  to  provide  for 
improved  MCPR  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  which  is  presented  below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated? 

Response:  No. 

The  proposed  change  adds  a  new 
surveillance  requirement  (SR)  to  the 
Minimum  Critical  Power  Ratio  (MCPR) 
Tejihnical  Specification  (TS)  which  requires 
determination  of  the  MCPR  operating  limit 
following  the  completion  of  scram  time 
testing  of  the  control  rods.  Use  of  the  scram 
speed  in  determining  the  MCPR  operating 
limit  {i.e..  Option  B)  is  an  alternative  to  the 
current  method  for  determining  the  operating 
limit  [i.e..  Option  A).  The  probability  of  an 


accident  previously  evaluated  is  unrelated  to 
the  MCPR  operating  limit  that  is  provided  to 
ensure  no  fuel  damage  results  during 
anticipated  operational  occurrences.  This  is 
an  operational  limit  to  ensure  conditions 
following  an  assumed  accident  do  not  result 
in  fuel  failure  and  therefore  do  not  contribute 
to  the  occurrence  of  an  accident.  No  active 
or  passive  failure  mechanisms  that  could 
lead  to  an  accident  are  affected  by  this 
proposed  change. 

The  consequences  of  a  previously 
evaluated  accident  are  not  significantly 
increased.  The  proposed  change  ensures  that 
the  appropriate  operating  limit  is  in  place.  By 
implementing  the  correct  operating  limit  the 
safety  limit  will  continue  to  be  ensured. 
Ensuring  the  safety  limit  is  not  exceeded  will 
result  in  prevention  of  fuel  failure.  Therefore, 
since  there  is  no  increase  in  the  potential  for 
fuel  failure  there  is  no  increase  in  the 
consequences  of  any  accidents  previously 
evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

2.  Does  the  proposed  change  create  the 
possibility  or  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

Response:  No. 

The  addition  of  a  new  SR  to  the  MCPR  TS 
does  not  involve  the  use  or  installation  of 
new  equipment.  Installed  equipment  is  not 
operated  in  a  new  or  different  manner.  No 
new  or  different  system  interactions  are 
created,  and  no  new  processes  are 
introduced.  No  new  failures  have  been 
created  by  the  addition  of  the  proposed  SR 
and  the  use  of  the  alternate  method  for 
determining  the  MCPR  operating  limit. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

Response:  No. 

Use  of  Option  B  for  determining  the  MCPR 
operating  limit  will  result  in  a  reduced 
operating  limit  in  comparison  to  the  use  of 
Option  A.  However,  a  reduction  in  the 
operating  limit  mar^gin  does  not  result  in  a 
reduction  in  the  safety  margin.  The  MCPR 
safety  limit  remains  the  same  regardless  of 
the  method  used  for  determining  the 
operating  limit.  All  analyzed  transient  results 
remain  well  within  the  design  values  for 
structure,  systems,  and  components. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr.  Edward  J. 
Cullen.  Vice  President.  General  Counsel, 
Exelon  Generation  Company,  LLC.  300 
Exelon  Way.  Kennett  Square.  PA  19348. 


NRC  Section  Chief  Anthony  J. 
Mendiola. 

Calvert  Cliffs  Nuclear  Power  Plant.  Inc., 
Docket  No.  50-318,  Calvert  Cliffs 
Nuclear  Power  Plant,  Unit  No.  2,  Calvert 
County,  Maryland 

Date  of  amendment  request:  August  6, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  allow 
the  installation  of  up  to  four  lead  fuel 
assemblies  (LFAs)  manufactured  by 
Framatome  ANP,  Inc.  (FRA-ANP)  into 
the  Unit  2  Cycles  15  and  16  cores. 
Currently,  Technical  Specification  4.2.1, 
Fuel  Assemblies,  only  allows  fuel  that  is 
clad  with  either  zircaloy  or  ZIRLO.  The 
FRA-ANP  LFA  utilizes  M5Tm  alloy  for 
the  fuel  cladding. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Wculd  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
accident  previously  evaluated. 

Calvert  Cliffs  Technical  Sp>e<:ification  4.2.1. 
Fuel  Assemblies,  states  that  hiel  rods  are  dad 
with  either  zircaloy  or  ZIRLO.  This  reflects 
the  requirements  of  10  CFR  50.44, 10  CFR 
50.46,  and  10  CFR  part  50.  Appendix  K, 
which  also  restricts  fuel  rod  cladding 
materials  to  zircaloy  or  ZIRLO.  Calvert  Cliffs 
Nuclear  Power  Plant,  Inc.  proposes  to  insert 
up  to  four  Framatome  ANP.  Inc.  (FRA-ANP) 
fuel  assemblies  into  Calvert  Cliffs  Unit  2  that 
have  fuel  rods  clad  in  an  alloy  that  does  not 
meet  the  definition  of  zircaloy  or  ZIRLO.  An 
exemption  to  the  regulations  has  also  been 
requested  tc  allow  these  fuel  assemblies  to  be 
inserted  into  Unit  2.  The  proposed  change  to 
the  Calvert  Cliffs  Technical  Specifications 
will  allow  the  u.se  of  cladding  materials  that 
are  not  zircaloy  or  ZIRLO  for  two  fuel  cycles 
once  the  exemption  is  approved.  To  obtain 
approval  of  new  cladding  material,  10  CFR 
50.12  requires  that  the  applicant  show  that 
the  proposed  exemption  is  authorized  by 
law.  is  consistent  with  common  defen.su  and 
security,  will  not  present  an  undue  risk  to  lht« 
public  health  and  safety,  and  is  accompanied 
by  special  circumstances.  The  proposed 
change  to  the  Technical  Specification  is 
effe{:tiv(!  only  as  long  as  the  exemption  is 
effective.  The  addition  of  what  will  l>e  an 
approved  temporary  exemption  for  Unit  2  to 
Technical  S[>e(:ifi(:ation  4.2.1  does  not 
change  the  probability  or  consequeni  ivs  ol  hd 
accident  previously  evaluated. 

Supporting  analyses  indicate  that  since  the 
lead  fuel  assemblies  (LFAs)  will  be  plar.ed  in 
non-limiting  locations,  the  placement  scheme 
and  the  similarity  of  the  advanced  alloy  to 
/.ircalnv  will  assure  that  the  behavior  <if  the 
fuel  roils  with  this  alloy  art*  bounded  by  the 
fuel  performance  and  safety  analyses 
performed  for  the  ZIRLO  clad  fuel  rods  in  the 
Unit  2  Core.  The  similarity  of  ZIRLO  to 
zircaloy  was  previously  approved  by  the 
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NiK.lear  Ri/gulHfory  Ciomniission.  ThiJrtiforn, 
the  addition  iif  iht;  advancw)  ( ladding  M.5 '  ^' 
doHs  not  invdlvt!  a  signifii.anl  incj-fMse  in  the 
probability  or  consequHnces  of  an  a(  (ideni 
previously  evaluated. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  increase  in  the 
probabilitv  or  consequences  of  an  a(  cident 
previously  evaluated. 

2.  Would  not  create  the  possibility  of  a  new 
or  different  (kind)  of  accident  from  any 
accident  previously  evaluated. 

The  proposed  change  does  not  add  any 
new  equipment,  modify  any  interfaces  with 
existing  equipment,  change  equipment's 
function,  or  change  the  method  of  operating 
the  equipment.  The  proposed  change  does 
not  affect  normal  plant  operations  or 
configuration.  Since  the  proposed  change 
does  not  change  the  design,  configuration,  or 
operation,  it  could  not  become  an  accident 
initiator. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
Ikind)  of  accident  from  any  previously 
evaluated. 

3.  Would  not  involve  a  significant 
reduction  in  |al  margin  of  safety. 

The  margin  of  safety  for  the  fuel  cladding 
is  to  prevent  the  release  of  fission  products. 
Supporting  analyses  indicate  that  since  the 
LF As  will  be  placed  in  non-limiting 
lotations,  the  placement  scheme  and  the 
similarity  of  the  advanced  alloy  to  zircaloy 
will  assure  that  the  behavior  of  the  fuel  rods 
with  this  alloy  are  bounded  by  the  fuel 
performance  and  safety  analyses  performed 
for  the  ZIRLO  clad  fuel  rods  in  the  Unit  2 
cores.  Therefore,  the  addition  of  the 
advanced  cladding  I^.S"^  does  not  involve  a 
significant  reduction  in  the  margin  of  safely. 

The  proposed  change  will  add  an  approved 
temporary  exemption  to  the  Unit  2  Technical 
Specifications  allowing  the  installation  of  up 
to  four  FRA-ANP  LFAs.  Thf^  assemblies  use 
the  advanced  cladding  material  M.S"^  that  is 
not  specifically  permitted  by  existing 
regulations  or  Calvert  ("litfs'  Techiiit.al 
Specifications.  A  temporary  exemption  to 
allow  the  installation  of  these  assenibiiits  hns 
been  requested.  The  riddition  ol  an  approvtid 
temporarv  exemption  to  Technical 
Specification  4.2.1  is  simply  intended  to 
allow  the  installation  of  th«  LFAs  uiidt-r  llit; 
provisions  of  the  temporary  tixemption.  Thir 
lit.ense  amendment  is  effective  only  as  long 
as  the  exemption  is  effective.  This 
amendment  does  not  (hange  ihi;  margin  of 
.safety  sini.e  it  only  ii<lds  a  refertnu  c  to  ,in 
approved,  temporary  (exemption  lo  ihf 
Technical  Specifications. 

Therefore,  the  proposed  cliangr  <l<ifrs  ii'il 
involve  a  significant  reduction  in  laj  rnarKin 
of  safety. 

Th«!  NRC  staff  has  reviewed  {\w 
licensee's  analysis  and,  based  Dn  this 
review,  it  apprrfrs  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Jay  E.  .Silher^, 
Esquire,  Shaw,  Pittman,  Potts  and 


Trowbridge,  2300  N  Street.  NW., 
Washington,  DC  20037. 
NRC  Section  Chief:  Richard  J.  Laufer. 

Dominion  Nuclear  Connecticut.  Inc., 
Docket  No.  50-336.  Millstone  Power 
Station.  Unit  No.  2.  New  London 
County,  Connecticut 
Date  of  amendment  request:  August  1, 

2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  3.7.1.1.  "Plant 
Systems:  Turbine  Cycle  Safety  Valves," 
to  reflect  results  of  a  reanalysis  of 
overpressurization  events  to  reinstate 
the  capability  to  operate,  at 
corresponding  reduced  power  levels, 
with  up  to  four  main  steam  line  code 
safety  valves  in  each  main  steam  line 
inoperable. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  will  revise 
Specification  3.7.1.1  in  accordance  with 
revised  overpressurization  analyses  to 
reinstate  the  capability  to  operate  at 
corresponding  reduced  power  levels  with  up 
to  four  main  steam  line  code  safety  valves 
(MSSVs)  in  each  main  steam  line  inoperable. 
The  MSSVs  ensure  the  American  Society  of 
Mechanical  Kngineers  (ASME)  Code,  Section 
III  re(iuirements  are  maintained  to  limit 
secondary  system  pressure  to  within  110 
perient  of  design  pre.ssure  during  the  most 
severe  anticipated  system  operational 
transient.  Operation  with  less  than  the  full 
number  of  M.SSVs  is  permitted  as  long  as 
thermal  power  is  restricted  (and  the  Power 
Level-High  trip  setpoint  is  reset  within  the 
spticified  timeframe).  These  actions  place 
restrictions  on  the  allowable  thermal  power 
sii  that  the  energy  transfer  to  the  most 
limiting  steam  generator  (SC)  is  not  greater 
than  the  available  relief  capacity  for  that 
gentirator. 

Ihese  changes  are  consistent  with  the  Unit 
No.  2  Final  Safety  Analysis  Reptjrt  (FSAR) 
design  d(!S(  riplion  and  analysis  assumptions 
where  the  MSSVs  provide  the  required 
overpressure  protection.  The  proposed 
I  hang(!  provides  assurance  that  the  secondary 
side  jiressure  remains  within  the  hounds  of 
the  safety  analyses;  therefore,  the  proposed 
t  hangi-  will  not  involve  a  significant  inc;rease 
III  the  pnihabiiily  or  con.se(|uences  of  an 
,1(1  idcnl  previously  evaluated. 

2.  (insilr  the  possibility  of  a  nf!W  or 
(lilfcnfMt  kind  ol  accident  from  any  accident 
|)revi(iiisiy  evaluated. 

The  proposed  change  ensurfis  that 
.idtiiiuate  sec.ondary  side  overpressure 
protectiim  is  available  and  properly 
maintained.  I'his  change  limits  plant  power 
levi-l  based  (jn  llir  number  of  o[)erable 


MSSVs.  The  actions  require  a  reduction  in 
power  when  the  number  of  MSSVs  is  less 
than  the  full  complement  for  each  SG  and 
al.so  required  a  reduction  in  the  Power  Level- 
High  trip  setpoint. 

The  proposed  change  does  not  involve  a 
phy.sical  alteration  of  the  plant  or  change  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed).  The 
proposed  change  only  reinstates  a  previously 
authorized  mode  of  operation  based  upon 
revised  analy.ses.  It  does  not  require  any  new 
or  unusual  operator  actions.  The  change  does 
not  alter  the  way  any  .structure,  system,  or 
component  functions  and  does  not  alter  the 
manner  in  which  the  plant  is  operated.  The 
change  does  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  change  will 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  MSSVs  ensure  the  ASME  Code, 
Section  III  requirements  are  maintained  to 
limit  the  secondary  system  pressure  to  within 
110  percent  of  the  design  pressure.  This 
ensures  that  the  overpressure  protection 
system  can  cope  with  all  operational  and 
transient  events.  Plant  operation  with  a 
reduced  number  of  MSSVs  is  subject  to  the 
same  considerations  as  the  condition  when 
all  MSSVs  are  operable,  i.e..  a  transient 
overpressure  event  must  not  exceed  the 
acceptance  criteria  specified  in  the  Unit  No. 
2  FSAR.  Restricting  the  thermal  power 
provides  this  assurance.  Reducing  the  Power 
Level-High  trip  setpoint  (within  the  specified 
timeframe  provides  additional  assurance). 

These  actions  place  restrictions  on  the 
allowable  thermal  power  so  that  the  energy 
transfer  to  the  most  limiting  SG  is  not  greater 
than  the  available  relief  capacity  for  that 
generator,  consequently  these  actions  ensure 
the  margin  of  safety  is  maintained  consistent 
with  the  analysis  bases. 

The  proposed  change  does  not  impact  any 
acceptance  criteria  for  the  design  basis 
accidents  described  in  the  FSAR  and  does 
not  impact  the  consequences  of  accidents 
previously  evaluated.  The  proposed  change 
provides  assurance  that  the  sec:ondary  side 
pressure  remains  within  the  bounds  of  the 
safety  analyses:  therefore,  the  proposed 
c;hange  will  not  involve  a  significant  increase 
in  the  probability  or  consequences  of  an 
ar;cident  previously  evaluated.  Therefore,  the 
proposed  change  will  not  result  in  a 
reduction  in  a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Rope  Ferry  Road,  Waterford.  CT  06385. 

NRC  Section  Chief:  Jacob  I. 
Zimmerman,  Acting. 
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Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August  7, 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
Technical  Specification  6.9.1.8,  "Core 
Operating  Limits  Report,"  to  update  the 
list  of  documents  that  describe  the 
analytical  methods  used  to  determine 
the  core  operating  limits. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  change  to  delete  the 
document  contained  in  .section  H. 9. 1.8b. 4  is 
required  since  it  has  been  superceded  by  the 
most  recent  methodology  as  desf:ribed  in  the 
document  contained  in  section  6. 9. 1.8b. 15 
(renumbered  6.9. 1.8b. 14).  Adding  the  new 
document  associated  with  the  new  section 
fi. 9. 1.8b.  1.5  lo  the  list  of  references  is  required 
for  completeness.  This  change  has  no  impact 
on  jjlant  equipment  operation.  Since  the 
changes  only  affect  descrij)tion  of  the  safety 
analysis  methodology  and  do  not  revise  any 
set  points  assumed  in  the  accident  analyses, 
they  cannot  affect  the  likelihood  or 
consequences  of  accidents.  Therefore,  this 
change  will  not  increase  the  probability  or 
conseciuences  of  an  accident  previously 
evaluated. 

2.  Create  thf)  possibility  of  a  new  or 
different  kind  ofac:cident  from  any  accident 
|)reviously  evaluated. 

The  proposed  chnng(!s  will  not  alter  the 
plant  configuration  (no  n<!W  or  different  type 
of  equifjincfnt  will  be  installed)  or  recjuireanv 
new  or  unusual  operator  actions.  They  do  not 
alter  the  way  aeiy  structure,  system,  or 
componiiiit  functions  and  do  not  alter  the 
manner  in  which  the  plant  is  operated.  These 
changes  do  not  introduce  any  new  failure 
modes.  Therefore,  the  proposed  changes  will 
not  <:reale  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
pniviously  evaluated. 

:i.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  have  no  impact  on 
plant  ecpiipment  operation.  The  proposed 
changes  do  not  revise  any  set  points  assumed 
ill  the  analyses  and  do  not  affect  the 
acceptance  criteria  for  the  Steam  Line  Break 
accident.  Therefore,  the  proposed  changes 
will  not  result  in  a  reduction  in  a  margin  of 
safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
.standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 


amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc.. 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  Section  Chief:  )acnb  I. 
Zimmerman,  Acting. 

Dominion  Nuclear  Connecticut,  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August 
12,2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
change  the  surveillance  requirements 
for  the  emergency  diesel  generators 
(EDGs)  in  Technical  Specification  (TS) 
3/4.8.1.1,  "Electrical  Power  Systems — 
A.C.  Sources — Operating"  and  TS  3/ 
4.8.1.2,  "Electrical  Power  Systems — 
Shutdown."  In  addition,  TS  Section  6.0, 
"Administrative  Controls,"  would  be 
revised  to  add  a  new  TS  to  define  the 
program  requirements  for  testing  the 
EDO  fiiel  oil.  The  TS  index  and  the  TS 
Bases  would  also  be  revised  to  address 
the  proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  thi; 
probability  or  consequences  of  an  aci  ideni 
previously  evaluated. 

The  proposed  Technical  .Specification 
chang(!s  associatiul  with  revising  the 
surveillance  requirements  lor  tlii!  Millstone 
Unit  No.  2  emergent;y  diesel  generators  anil 
adding  a  new  s|)ecification  to  defiiit!  the 
prcigram  re<]uiremetils  lor  testing  ol  the 
emergency  diesel  generator  fuel  oil  will  not 
cause  an  accident  to  occur  and  will  not  result 
in  any  change  in  tin;  operation  of  the 
assoi  iated  accident  mitigulioii  e(|ui|)mciil. 
Till!  ability  of  the  e<|uipmen!  associated  with 
the  pro|)o.sed  changes  to  mitigatf>  the  design 
basis  ac(.idents  will  not  he  affected.  The 
pro|)i)sed  Technical  Specification 
siirvi;illance  rfM]uiremeiits  are  sulficieiil  to 
liiisiire  the  re(|uired  accident  mitigation 
e(|ui|)nieiit  will  be  available  and  fiiiii  tion 
|)roperly  for  design  basis  accident  mitigation. 
In  addition,  the  design  basis  ai  c.idenls  will 
remain  the  same  postulated  events  described 
in  the  Millstone  Unit  No.  2  Final  .Safely 
Analysis  Report,  and  the  i:iinse(|ueni.es  ol 
those  events  will  not  be  affected.  Therefore, 
the  pro|)osed  changes  will  not  increase  the 
probability  or  conseipiences  of  an  accident 
prtjviously  evaluated. 

The  additional  proposed  (haiiges  to  the 
Technical  Specifications  [I'.f^..  n'mimbcring  a 
re(|uirement,  modifying  an  index  jiage, 
relocating  a  footnote  requirement,  reloi  ating 
recpiirements  lo  surveillance  notes,  o'localing 
pari  of  a  surveillance  requiremeiii  to  lie  a 


separate  surveillance  requirement,  clarifying 
the  EIXJs  loads  required  to  be  energized  lor 
at  least  5  ininules,  clarifying  the  KlXis  loads 
that  should  remain  energized  bv  nffsile 
power)  will  not  result  in  an\  tci  hniial 
I  hanges  to  the  i  iwreni  recpiirements 
Therefore,  ihese  additional  (hanges  will  noi 
increase  the  prohabilily  or  lonseijueiK  t-s  ot 
an  accident  [ireviously  evaluattul. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  aci  iditnl  from  an\  act  idciit 
(ireyiously  evaluated. 

The  proposed  c  hangers  to  the  Technic  al 
.SpcM  ifications  do  not  impact  any  system  or 
component  that  ( oiild  cause  an  accident  Thi- 
proposed  (  hanges  will  not  alter  the  plant 
configuration  (no  new  or  different  type  ol 
(Hjiiiiiment  will  Im;  installed)  or  recjiiire  am 
unusual  operator  ac  lions.  The  jiroposed 
c,hang(!s  will  not  aitijr  the  way  any  structure, 
system,  or  (  omponeni  funi:tions.  and  will  not 
alter  the?  manner  in  whic  h  thc!  plant  is 
operated.  There  will  t)e  no  adverse  elfec  t  on 
{ilant  operation  or  ac  c  idi-nt  mitigation 
('C|ui|)mi!nl.  The  response  oi  the  plant  and  the 
operators  following  an  accident  will  not  be 
different.  In  addition,  the  proposed  changes 
do  not  introdiic  e  any  new  failure  modes. 
Therefore!,  the  |)ro[)osed  changes  will  not 
c  reate  the  possibility  of  a  new  or  ilifleriMil 
kind  ol  ac  (  ident  from  any  ai  i  ident 
previously  evaluated. 

.'I.  Involvi'  a  sigiiific  ani  redm  tion  in  .i 
margin  of  safely. 

The  propositd  Tec  linic.ai  Spec  ificalion 
changes  asscM. iated  with  revising  the 
siiryeillanc  (•  reciuirements  for  the  Millstiini' 
linil  No.  2  rmergenc  \  diesel  gcneralors  .ind 
adding  a  new  spec  ificalion  lo  delinr  liie 
program  requirements  lor  testing  ol  the 
emergeni  \  diesel  gi'iierator  liiel  oil  will  mil 
cause  an  ai.i  idenI  lo  oi  c  iir  and  will  not  result 
in  any  change  in  the  ojieratioii  of  the 
associated  accidenl  mitigation  c'(|ujpment 
The  e()iiipnieiil  assoi  iaiedwilh  llie  priiposcii 
Tec  hiiical  Spi^i  itic  ation  (  hanges  will 
(  oiilimie  lo  be  able  to  mitigate  Ilir  licsign 
basis  arc  idenis  as  asstinii'd  in  the  safi-ty 
analysis.  The  proposed  siirveillani  e 
recpiirements  are  adecfiiatc!  to  ensure  proper 
operation  ol  the  aftec  led  ac  c  icii'nt  mitigatliiil 
e(|iii[)menl   In  addition,  the  pmposed 
changes  will  nol  allec  I  eqiiipmeni  design  or 
(ipirration.  and  there  .ire  no  t  hanges  being 
made  to  llie  Tec  hiiic.al  .Spei  ilii.,itiiiii  ri-<|iiiicil 
safety  limits  or  salety  system  sellings.  The 
proposed  Technical  .Spec  ificalion  i  hanges 
will  provide!  adecjiiate  c  ontrol  measun^s  lo 
ensure  the  ai.i  ident  mitigation  liiiii  lions  are 
maintained.  Therefore,  the  proposed  i  hangers 
will  not  result  in  a  rediic  lion  in  a  margin  ol 
salelv. 

The  additional  proposed  i  haiigi^s  lo  the 
Technic  al  Spi^cifii.ations  [f.^  .  riinumbcTing  a 
n!f|iiiremenl,  modiKingan  index  page, 
rcloc  ating  a  lootiiote  ri'(|iiireMii'iit,  rejoi  atliig 
ri!i|uiremeiils  to  sur\eill,mc  e  notes,  reloc  aliiig 
part  ol  a  siirveiJIanc  e  recjiiiremenl  lo  be  .i 
s(!parate  survcillaiii  e  recjiiirt'iiienl.  (  laril\  iiig 
the  FlWis  loails  recjuired  lo  be  energi/cd  lor 
at  least  5  miniilifs.  i  larif\ing  llie  l-.IJ(rs  lo.ids 
that  should  remain  energizcMl  by  offsite 
povvitr)  will  not  result  in  ans  technic  al 
(  hangers  to  the  (  iirrent  ri!C|iiirem(!nts 
Therelore.  these  addilioiuil  (  hanges  will  nol 
result  in  a  icdtic  tion  in  a  margin  oi  s,ilcl\ . 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco.  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road.  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W. 
Andersen,  Acting. 

Dominion  Nuclear  Connecticut,  Inc.. 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  August 
14.  2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  related  to 
reactivity  control  systems,  power 
distribution  limits,  and  special  test 
exceptions.  The  purpose  of  the 
proposed  changes  are  to  remove 
ambiguity  and  improve  usability  of  the 
current  Technical  Specifications. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  associated  with  the  deletion  ol 
special  test  exceptions  in  Specifications  3/ 
4.10.3,  3/4.10.4  and  3/4.10.5,  changes  to 
reflect  the  current  Millstone  Unit  No.  2 
design  [i.e.  full  length  CEAs  Icontrol  element 
assemblies)),  changes  that  limit  the  Mode 
applicability  requirement  for  Shutdown 
Margin  requirements  (Specifications  3/4.1.1.1 
and  3/4.1.1.2),  and  changes  to  action 
requirements  and  surveillance  requirements 
will  not  cause  an  accident  to  occur  and  will 
not  result  in  any  change  in  operation  ot  the 
mitigation  equipment.  The  proposiul  changes 
in  Specification  3/4.1.3.1  have  no  effect  on 
the  operability  and  alignment  nfc;i-;,\s.  I'he 
proposed  allowed  outage  limes  and 
shutdown  times  are  reasonable  and 
consistent  with  the  industry  guidelines  to 
ensure  the  acc:idenl  mitigation  eciuipment 
will  be  restored  in  a  timely  manner,  in 
addition  the  design  basis  accident  will 
remain  the  same  postulated  events  described 
in  the  Millstone  Unit  No.  2  Final  .Safelv 
Analysis  Report.  Since  the  initial  conditions 
and  assumptions  included  in  the  salt!t\ 
analyses  are  unchanged,  the  consequtMK  es  ot 
the  postulated  events  remain  unc  hanged. 
Therefore  the  proposed  (hanges  will  not 
increase  the  probability  or  conseiiuences  ol 
an  accident  previously  evaluated. 


The  additional  proposed  changes  to  the 
!•.■(  hnic  al  Specifications  (e.g.l.l  combining 
rcquiienients.  re-ordering  requirements. 
n'l(i(  ,iling  intorniation  to  the  Bases, 
modifying  index  pages,  deletion  or  addition 
of  footnotes)  will  not  result  in  any  technical 
changes  to  the  current  requirement.s. 
Therefore,  these  additional  changes  will  not 
increase  the  proiiability  or  consequences  of 
an  accident  previously  evaluateld). 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  alter  the 
plant  configuration  (no  new  or  different  type 
of  equipment  will  be  installed)  or  require  any 
new  or  unusual  operator  actions.  Since  the 
recjuirements  remain  the  same,  the  proposed 
changes  do  not  alter  the  way  any  system, 
structure,  or  component  functions  and  do  not 
alter  the  manner  in  which  the  plant  is 
operated.  The  proposed  changes  do  not 
introduce  any  new  failure  modes.  Therefore. 
the  proposed  changes  will  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  changes  will  not  reduce  the 
margin  of  .safety  since  they  have  no  impact 
on  any  accident  analysis  assumptions.  The 
proposed  changes  do  not  decrease  the  scope 
of  equipment  currently  required  to  operate  or 
subject  to  surveillance  testing,  nor  do  the 
proposed  changes  affect  any  instrument 
setpoints  or  e(juipment  safety  functions.  The 
effectivene.ss  of  Technical  Specifications  will 
be  maintained  since  the  changes  will  not 
alter  the  operation  of  any  component  or 
system,  nor  will  the  proposed  changes  affect 
any  safety  limits  or  safety  system  settings 
which  are  credited  in  a  facility  accident 
analysis.  Therefore,  there  is  no  reduction  in 
a  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel. 
Dominion  Nuclear  Connecticut.  Inc., 
Rope  Ferry  Road,  Waterford,  CT  06385. 

NRC  Section  Chief:  Victor  Nerses, 
Ac-.ting. 

Dominion  Nuclear  Connecticut.  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Datf  of  amendment  request:  August 

14. 2002. 

Description  of  amendment  request: 
The  proposed  amendment  would  revise 
the  Technical  Specifications  (TSs) 
related  to  Containment  Systems. 
Specifically,  the  proposed  changes 
would:  (1)  Add  a  new  requirement  for 
a  Containment  Tendon  Surveillance 


Program  to  TS  Section  6.0. 
"Administrative  Controls;"  (2)  delete  TS 
3/4.6.1.6.  "Containment  Structural 
Integrity."  (3)  revise  TS  3/4.6.1.1. 
"Containment  Integrity."  to  add  a  new 
surveillance  requirement  that  would 
require  that  containment  structural 
integrity  be  verified  in  accordance  with 
the  Containment  Tendon  Surveillance 
Program;  (4)  revise  TS  3/4.6.3.1. 
"Containment  Isolation  Valves"  to  add 
a  new  action  statement  that  would 
increase  the  allowed  outage  time  (AOT) 
from  4  hours  to  72  hours  for 
Containment  Isolation  Valves  (CIVs)  in 
closed  systems:  (5)  make  other  changes 
to  the  TSs  for  Containment  Integrity  and 
CrVs  to  provide  clarity  to  the  TSs;  and 
(6)  make  other  administrative  type 
changes.  In  addition,  the  TS  Bases 
would  be  revised  to  address  the 
proposed  changes. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  Technical  Specification 
changes  associated  with  both  containment 
integrity  and  CIVs  that  will  remove 
ambiguity,  improve  usability,  and  increase 
AOT  for  CIVs  in  closed  systems,  will  not 
cause  an  accident  to  occur.  Operablity 
requirements  for  containment  integrity  and 
CIVs  will  remain  the  same.  The  ability  of  the 
equipment  associated  with  the  proposed 
changes  to  mitigate  the  design  basis  accidents 
will  not  be  affected.  The  proposed  Technical 
Specification  requirements  are  sufficient  to 
ensure  the  required  accident  mitigation 
equipment  will  be  available  and  function 
properly  for  design  basis  accident  mitigation. 
The  proposed  allowed  outage  time  is 
reasonable  and  consistent  with  standard 
indu.stry  guidelines  to  ensure  the  accident 
mitigation  equipment  will  be  restored  in  a 
timely  manner.  In  addition,  the  design  basis 
accidents  will  remain  the  same  postulated 
events  described  in  the  Millstone  Unit  No.  2 
Final  Safety  Analysis  Report,  and  the 
consequences  of  those  events  will  not  be 
affected.  Therefore,  the  proposed  changes 
will  not  increa.se  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  additional  proposed  changes  to  the 
Technical  Specifications  (e.g.,  changes  to 
index,  renumbering  a  requirement)  will  not 
result  in  anv  technical  changes  to  the  current 
requirements.  Therefore,  these  additional 
changes  will  not  increase  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated. 
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The  proposed  changes  to  the  Technical 
Specifications  do  not  impact  any  system  or 
component  that  could  cause  an  accident.  The 
proposed  changes  will  not  alter  the  plant 
configuration  (no  new  or  different  type  of 
equipment  will  be  installed)  or  require  any 
unusual  operator  actions.  The  proposed 
changes  will  not  alter  the  way  any  structure, 
system,  or  component  functions,  and  will  not 
alter  the  manner  in  which  the  plant  is 
operated.  The  response  of  the  plant  and  the 
operators  following  an  accident  will  not  be 
different.  In  addition,  the  proposed  changes 
do  not  introduce  any  new  failure  modes. 
Therefore,  the  proposed  changes  will  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  Involve  a  significant  reduction  in  a 
margin  of  safety. 

The  proposed  Technical  Specification 
changes  associated  with  both  containment 
integrity  and  CIVs  that  will  remove 
ambiguity,  improve  usability,  and  increase 
•AOT  for  CIVs  in  closed  systems,  will  not 
cause  an  accident  to  occur.  Operablity 
requirements  for  containment  integrity  and 
CIVs  will  remain  the  same.  Although, 
Containment  Structural  Integrity  and 
Containment  Integrity  Specifications  are 
combined,  operability  of  the  containment 
structure  will  continue  to  be  maintained  as 
part  of  a  surveillance  program.  The 
equipment  associated  with  the  proposed 
Technical  Specification  changes  will 
continue  to  be  able  to  mitigate  the  design 
basis  accidents  as  assumed  in  the  safety 
analysis.  The  proposed  allowed  outage  time 
is  reasonable  and  consistent  with  standard 
industry  guidelines  to  ensure  the  accident 
mitigation  equipment  will  be  restored  in  a 
timely  manner.  In  addition,  the  proposed 
changes  will  not  affect  equipment  design  or 
operation,  and  there  are  no  changes  being 
made  to  the  Technical  Specification  required 
safety  limits  or  safety  system  settings.  The 
proposed  Technical  Specification  changes 
will  provide  adequate  control  measures  to 
ensure  the  accident  mitigation  functions  are 
maintained.  Therefore,  the  proposed  changes 
will  not  result  in  a  reduction  in  a  margin  of 
safety. 

The  additional  proposed  changes  to  the 
Technical  Specifications  (e.g.,  changes  to 
index,  renumbering  a  requirement)  will  not 
result  in  any  technical  changes  to  the  current 
requirements.  Therefore,  these  additional 
changes  will  not  result  in  a  reduction  in  a 
margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Lillian  M. 
Cuoco,  Senior  Nuclear  Counsel, 
Dominion  Nuclear  Connecticut,  Inc., 
Rope  Ferry  Road.  Waterford,  CT  06385. 

NRC  Section  Chief:  James  W. 
Andersen.  Acting. 


Duke  Energy  Corporation,  Docket  Nos. 
50-269,  50-270,  and  50-287,  Oconee 
Nuclear  Station,  Units  1,  2,  and  3. 
Oconee  County,  South  Carolina 

Date  of  amendment  request:  August 
22,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  Technical  Specification  (TS)  3.8.1 
to  allow  a  one-time  extension  of  the 
completion  times  for  each  Keowee 
Hydro  Unit  (KHU).  This  would 
accommodate  a  complete  inspection 
and  overhaul  of  each  KHU  that  is 
expected  to  take  more  time  than  the 
current  TS  3.8.1  completion  time  would 
allow. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated). 1 

No.  The  change  involves  an  extension  of 
the  Completion  Times  for  TS  3.8.1  Required 
Action  C.2.2.5  and  Required  Af:tion  H.2. 
During  the  time  that  one  KHU  is  inoperable 
for  >72  hours  or  both  KHUs  are  inoperable, 
a  LCT  [Lee  combustion  turbine)  will  be 
energizing  both  standby  buses,  two  available 
offsite  power  sources  will  be  maintained 
available,  and  maintenance  on  electrical 
distribution  .systems  will  not  be  performed 
unless  necessary.  Extending  the  Completion 
Times  will  decrease  the  likelihood  of  an 
unplanned  forced  shutdown  of  all  three 
Oconee  Units  and  the  potential  safety 
consequences  and  operational  risks 
associated  with  that  action.  Avoiding  this 
risk  offsets  the  risks  associated  with  having 
a  design  basis  event  during  the  additional 
completion  time  for  having  one  or  both  KHUs 
inoperable. 

Extending  the  Completion  Time  does  not 
involve:  (1)  A  physical  alteration  to  the 
Oconee  Units;  (2)  the  installation  of  new  or 
different  equipment:  (3)  operating  any 
installed  equipment  in  a  new  or  different 
manner;  or  (4)  a  change  to  any  set  points  for 
parameters  which  initiative  protective  or 
mitigation  action. 

There  is  no  adverse  impact  on  containment 
integrity,  radiological  release  pathways,  fuel 
design,  filtration  systems,  main  steam  relief 
valve  set  points,  or  radwaste  systems.  No 
new  radiological  release  pathways  are 
created. 

The  consequences  of  an  event  occurring 
during  the  extended  Completion  Time  are  the 
same  as  those  that  would  occur  during  the 
existing  Completion  Time.  A  risk  assessment 
shows  that  the  additional  time  coupled  with 
compensatory  measures  results  in  an 
acceptable  level  of  risk. 

Therefore,  the  probability  or  consequences 
of  an  accident  previously  evaluated  is  not 
significantly  increased. 


2.  Create  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
accident  previously  evaluated]. ) 

No.  This  change  involves  an  extension  of 
the  Completion  Times  for  TS  3.8  1  Required 
Actions  C.2.2.5  and  H.2  associated  with 
restoring  compliance  with  TS  LCO  3.8.I.C. 
During  the  time  period  that  both  KHUs  are 
inoperable,  the  safety  function  for  the 
emergency  power  sourf:e  will  be  fulfilled  bv 
the  LCTs.  Compensatory  measures  previously 
specified  will  be  in  place. 

Extending  the  Completion  Times  dfjes  not 
involve  a  physical  effect  on  the  unit,  nor  is 
there  any  increased  risk  of  a  unit  trip  or 
reactivity  excursion.  No  n^w  failure  modes  or 
<:redible  accident  scenarios  are  postulated 
from  this  activity. 

Therefore,  the  possibility  of  a  new  or 
different  kind  of  accident  from  any  kind  of 
ac:cident  previously  evaluated  is  not  created. 

3.  Involve  a  significant  reduction  in  a 
margin  of  .safety. 

No.  This  change  involves  an  extension  of 
the  Completion  Times  forTS  3.8.1  Required 
Actions  C.2.2.5  and  H.2  associated  with 
restoring  compliance  with  TS  LCO  3.8.I.C. 
During  the  time  period  that  both  KHUs  are 
inoperable,  the  safety  function  for  the 
emergency  power  .source  will  be  fulfilled  by 
the  LCTs.  Compensatory  measures  previously 
specified  will  be  in  place  to  minimize 
electrical  power  system  vulnerabilities. 

Extending  the  Completion  Time  does  not 
involve;  (1)  A  physical  alteration  of  the 
0<:onee  Units;  (2)  the  installation  of  new  or 
different  equipment:  (3)  operating  any 
installed  equipment  in  a  new  or  different 
manner;  (4)  a  change  to  any  set  points  for 
parameters  which  initiate  protective  or 
mitigation  action:  or  (5)  any  impact  on  the 
fission  product  barriers  or  safety  limits. 

Therefore,  this  request  does  not  involve  a 
significant  reduction  in  a  margin  of  safely. 

The  NRC  staff  has  reviewed  the       ; 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Anne  W. 
CottJngton.  Winston  and  Strawn,  1200 
17th  Street,  NW.,  Washington,  DC 
20005. 

NRC  Section  Chief:  John  A.  Nakoskj. 

Entergy  Gulf  States.  Inc..  and  Entergy 
Operations.  Inc.,  Docket  No.  50-458, 
River  Bend  Station.  Unit  1.  West 
Feliciana  Parish.  Louisiana 

Date  of  amendment  request:  Julv  10. 
2002. 

Description  of  amendment  request: 
The  proposed  change  would  increase 
the  control  rod  scram  time  testing 
interval  from  120  days  to  200  days  of 
full  power  operation. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50,91  (a),  the 
licensee  has  provided  its  analysis  of  the 
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issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


IhH  probability  of  failing  to  delect  a  slow 
control  rod.  Operating  with  possibly  one  or 


1,  Does  the  proposed  change  involvtt  a 
significant  increase  in  the  probability  "r 
consequences  of  an  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  will  not  adversely 
impact  plant  operation.  There  will  be  no 
change  in  the  method  of  performing  the  tests. 
The  extended  test  frequency  will  provide 
some  positive  safety  benefits  by  reducing  the 
complexity  of  half  of  the  control  rod 
sequence  exchange  maneuvers,  reducing  the 
likelihood  of  a  reactivity  or  fuel  related 
event. 

The  actual  rod  insertion  times  and  control 
rod  reliability  are  not  impacted  by  this 
proposed  change:  only  the  probability  of 
detecting  slow  rods  is  impacted.  The 
potential  consequence  of  the  proposed 
change  is  that  one  or  more  slow  rods  that 
would  have  been  detected  under  the  current 
120-day  frequency,  may  not  be  detected  due 
to  a  reduced  number  of  tests  under  the  200- 
dav  frequency. 

Historical  data  shows  that  the  River  Bend 
Station  control  rod  insertion  frequency  is 
highly  reliable  and  rod  insertion  tests  meet 
the  scram  time  limits  99.949%  of  the  time. 
Statistical  analysis  also  demonstrates  that  the 
extended  frequency  would  have  little  impact 
on  the  ability  to  detect  slow  rods  in  the 
sampling  tests. 

There  is  no  safety  consequence  resultmg 
from  "slow"  rods  so  long  as  the  plant  does 
not  exceed  the  Technical  Specification  3.1.4 
Limiting  Condition  for  Operation 
requirement  of  no  more  than  10  slow  rods  in 
the  entire  core  or  no  two  OPERABLE  "slow" 
rods  occupying  adjacent  positions.  It  is 
highly  unlikely  that  a  combination  of  missed 
detections  and  known  "slow"  rods  would 
lead  to  the  requirement  to  take  action  in 
accordance  with  Technical  Specification 
3.1.4.  as  discussed  in  the  supporting  analysis. 
Therefore,  it  is  highly  unlikely  that  the 
reduction  in  lest  h^uenry  would  have  any 
impact  on  plant  operation  or  safety. 

The  plant  safety  analysis  assumes  that  all 
10  slow  rods  take  7  seconds  to  reach  notch 
position  13  which  is  very  con.servative  based 
on  actual  rod  performance.  Control  rod  data 
shows  that  rods  thai  have  failed  the  time 
requirements  are  usually  only  a  fraition  of  a 
second  slower.  The  low  probability  of  MOUE 
1  operation  with  excess  slow  rods  combined 
with  the  historically  low  incidence  of  failure, 
leads  to  the  conclusion  that  the  probability 
or  consetjuences  of  accidents  previously 
evaluated  are  not  significantly  increased. 

Therefore,  the  propo.sed  change  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accid'-nt 
|)reviously  evaluated. 

2.  Does  the  proposed  change  (.reate  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  previously  evaluated? 
Respon.se:  No. 

The  proposed  change  will  make  no  changi; 
to  plant  configuration  or  test  procedures.  The 
proposed  change  does  not  impact  the 
operation  of  the  plant  except  to  reduce  the 
number  of  required  tests  and  slightly  increase 


two  undetected  slow  rods  does  not  create  the 
|)ossibility  of  an  accident,  since  sudden 
((jntrol  rod  in.sertion  by  scram  is  an  accident 
mitigation  action. 

Therefore,  the  proposed  change  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

The  River  Bend  Station  accident  analyses 
assume  a  certain  negative  reactivity  time 
function  associated  with  scrams.  So  long  as 
the  Limiting  Condition  for  Operation  of 
Technical  Specification  3.1.4  is  met,  that  is, 
there  are  no  more  than  10  slow  control  rods 
in  the  entire  core  or  two  operable  "slow" 
rods  occupying  adjacent  locations,  alt 
accident  analysis  assumptions  are  met  and 
there  is  no  reduction  in  any  margin  of  safety. 
The  proposed  change  does  not  impact  the 
Technical  Specification  Limiting  Condition 
(or  Operation  or  any  other  allowable 
operating  condition.  The  potential  for  an 
increase  in  the  probability  of  being  outside 
acceptable  operating  conditions  due  to  this 
proposed  change  is  insignificant. 
C:alculations  have  demonstrated  that  the 
likelihood  of  detecting  four  slow  rods  with 
proposed  testing  frequency  over  a  fuel  cycle 
is  lower  than  that  with  the  current  testing 
frequency  by  a  negligible  amount.  The 
difference  is  even  smaller  for  detecting  a 
greater  number  of  slow  rods  over  a  cycle. 
Therefore,  since  there  is  no  impact  on 
allowable  operating  parameters  and  the 
likelihood  of  detecting  significant  numbers  of 
slow  rods  is  only  negligibly  affected,  there  is 
no  significant  reduction  in  a  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mark 

Wetterhahn.  Esq..  Winston  &  Strawn. 

1400  L  Street,  NW..  Washington,  DC 

20005. 
NRC  Section  Chief:  Robert  A.  Gramm. 

Exelon  Generation  Company,  LLC, 
Docket  No.  50-10,  Dresden  Nuclear 
Power  Station  (DNPS).  Unit  1.  Grundy 
County,  Illinois 


Date  of  amendment  request:  August  1, 

2002, 
Description  of  amendment  request: 

The  proposed  changes  revise  the 

Operating  License  to  update  references 

to  plant  documents  and  delete 

Technical  Specification  limiting 

conditions  for  required  equipment  and 

surveillance  requirements  that  no  longer 

apply  or  are  being  relocated  to  the  DNPS 


Technical  Requirements  Manual.  In 
addition,  the  proposed  changes  delete  or 
revise  administrative  control  and 
staffing  requirements  that  either  no 
longer  apply  or  have  changed  due  to  the 
Unit  1  Fuel  Storage  Pool  no  longer 
containing  irradiated  fuel  assemblies. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  accidents  previously  evaluated  in  the 
Defueled  Safety  Analysis  Report  (DSAR) 
affecting  nuclear  safety  only  involve  the 
storage  and  handling  of  irradiated  fuel.  In 
each  analyzed  accident,  irradiated  fuel  is 
assumed  to  be  stored  in  the  Dresden  Nuclear 
Power  Station  (DNPS),  Unit  1  Fuel  Storage 
Pool.  Since  irradiated  fuel  has  beeii 
permanently  removed  from  the  Unit  1  Fuel 
Storage  Pool,  the  previously  analyzed 
accidents  are  no  longer  credible,  and 
therefore  can  not  possibly  occur.  The 
proposed  Technical  Specifications  (TS) 
changes  delete  requirements  involving 
storage  and  handling  of  irradiated  fuel, 
sealed  source  contamination,  liquid  radwaste 
storage  radioactivity,  written  procedures,  the 
Process  Control  Program  and  the  unit  staff, 
and  reassign  plant  management 
responsibilities.  The  proposed  Amended 
Facility  Operating  License  (OL)  changes  are 
administrative  in  nature  in  that  they  only 
correct  references  to  superseded  plant 
documents.  Based  on  the  above,  the  proposed 
OL  and  TS  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated, 

2,  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

The  proposed  changes  delete  requirements 
involving  .storage  and  handling  of  irradiated 
fuel,  .sealed  source  contamination,  liquid 
radwaste  storage  radioactivity,  written 
procedures,  the  unit  staff  and  the  Process 
Control  Program;  and  reassign  plant 
management  responsibilities.  Deletion  of 
requirements  involving  storage  and  handling 
of  irradiated  fuel  is  consistent  with  the 
current  plant  configuration  with  irradiated 
fuel  permanently  removed  from  the  Unit  1 
Fuel  Storage  Pool  and  stored  in  either  the 
ISf  SI  [independent  spent  fuel  storage 
installation]  or  the  Unit  3  Spent  Fuel  Pool. 
Irradiated  fuel  in  the  ISFSI  is  controlled  in 
accordance  with  10  CFR  Ipart]  72,  "Licensing 
Requirements  for  the  Independent  Storage  of 
Spent  Nuclear  Fuel,  High-Level  Radioactive 
Waste,  and  Reactor-Related  Greater  Than 
Class  C  Waste,"  Irradiated  fuel  in  the  Unit  3 
Spent  Fuel  Pool  is  controlled  by  the  DNPS 
Units  2  and  3  TS  in  accordance  with  10  CFR 
[parti  50,  "Domestic  Licensing  of  Production 
and  Utilization  Facilities."  Since  accident 
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analysis  for  IJnil  1  irradiated  fuel  is  now 
t:ontrolled  by  either  10  CFR  [part  72  or  the 
DNPS  Unils'2  and  3  TS,  the  deletion  of  DNPS 
Unit  1  TS  requirements  involving  storage  and 
handling  of  irradiated  fuel  will  not  create 
new  or  different  kinds  of  accidents. 
Relocation  of  requirements  for  liquid 
radwaste  storage  radioactivity  and  sealed 
source  contamination  will  notcreate  new  or 
different  kinds  of  accident[sl  since  the 
requirements  will  still  be  applicable,  but 
specified  in  the  DNPS  Technical 
Requirements  Manual  (TRM)  not  the  DNPS 
Unit  1  TS.  Similarly,  Process  Control 
Program  requirements  are  redundantly 
contained  in  the  DNPS  Units  2  and  3 
Updated  Final  Safety  Analysis  Report 
(UFSAR),  Therefore,  deletion  of  requirements 
for  the  Process  Control  Program  will  not 
c:ontribute  to  the  creation  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  Deletion  of 
requirements  for  written  procedures  and  the 
unit  staff,  and  reassignment  of  plant 
management  responsibilities  are 
administrative  changes  only  and  will  not 
contribute  to  the  creation  of  a  new  or 
different  kind  of  accident  from  any  accident 
previously  evaluated.  In  addition,  the 
proposed  OL  changes  are  also  administrative 
in  nature  and  will  not  contribute  to  the 
creation  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  changes  do  not 
physically  alter  the  plant  and  will  not  alter 
the  operation  of  the  structures,  systems,  and 
components  as  described  in  the  DSAR. 
Therefore,  a  new  or  different  kind  of  accident 
from  any  accident  previously  evaluated  will 
not  be  created. 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 

The  removal  of  TS  requirements  involving 
storage  and  handling  of  irradiated  fuel  only 
corrects  the  TS  to  conform  to  the  current 
plant  conditions  (i.e.,  irradiated  fuel 
permanently  removed  from  the  Fuel  Storage 
Pool).  Unit  1  irradiated  fuel  storage  and 
handling  is  now  controlled  in  accordance 
with  either  10  CFR  [part]  72  or  the  DNPS 
Units  2  and  3  TS  (required  by  10  CFR  [part] 
50),  not  the  current  DNPS  Unit  1  TS.  Thus, 
any  changes  to  the  DNPS  Unit  1  TS  involving 
storage  and  handling  of  irradiated  fuel  do  not 
reduce  any  margin  of  safety.  The  relocation 
of  the  sealed  source  contamination  and 
liquid  storage  radioactivity  requirements 
from  the  DNPS  Unit  1  TS  to  the  DNPS  TRM 
does  not  reduce  any  safety  margin  since  the 
requirements  still  pertain.  Process  Control 
Program  requirements  are  redundantly 
contained  in  the  DNPS  Units  2  and  3  UFSAR. 
Therefore,  deletion  of  Process  Control 
Program  requirements  from  the  DNPS  Unit  1 
TS  does  not  reduce  any  safety  margin  since 
UFSAR  changes  are  controlled  under  the 
provisions  of  10  CFR  50.59,  "Changes,  tests, 
and  experiments."  The  deletion  of  written 
procedure  requirements  and  unit  staff 
requirements,  and  reassignment  of  plant 
management  responsibilities  are 
administrative  changes  only.  In  addition,  the 
proposed  OL  changes  are  also  administrative 
in  nature  in  that  they  only  correct  references 
to  obsolete  plant  documents.  Therefore,  the 
proposed  changes  do  not  involve  a 
significant  reduction  in  a  margin  of  safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mr,  Edward  |. 
Cullen,  Deputy  General  Counsel,  Exelon 
BSC— Legal,  2301  Market  Street. 
Philadelphia.  PA  19101. 

NRC  Section  Chief:  Stephen  Dembek. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50-353. 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  May  31. 
2002. 

Description  of  amendment  request: 
The  proposed  amendment  would 
provide  specific  actions  and  increase 
restoration  time  for  an  inoperable 
battery  charger;  relocate  preventative 
maintenance  surveillance  requirements 
for  the  battery  charger  from  the 
Technical  Specifications  (TSs)  to  the 
Technical  Requirements  Manual  (TRM); 
replace  battery  specific  gravity 
monitoring  with  battery  float 
monitoring;  relocate  battery  float  voltage 
and  battery  cell  voltage,  level,  and 
temperature  from  the  TSs  to  the  TRM, 
and  revise  the  associated  surveillance 
requirements;  create  a  new  battery 
monitoring  and  maintenance  program; 
provide  specific  actions  with  increased 
restoration  time  for  certain  battery  and 
battery  cell  parameter  out-of-limits 
conditions;  eliminate  the  once  per  60- 
month  restriction  on  crediting 
performance  discharge  test  for  service 
test  and  restrict  its  use  to  the  modified 
performance  discharge  test;  revise  the 
duration  of  the  battery  charger  service 
test  frt)m  8  hours  to  4  hours;  revise  the 
frequency  of  the  battery  performance 
discharge  test;  and  delete  surveillance 
requirements  that  provide  excessive 
detail. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1,  The  proposed  amendment  does  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  class  lE  direct  current  (DC)  electrical 
power  system  including  associated  battery 
chargers  are  not  initiators  to  any  accident 
sequence  analyzed  in  the  Updated  Final 
Safety  Analysis  Report  (UFSAR),  Operation 
in  accordance  with  the  proposed  Technical 


Spi'i.ilicatioii  (IS)  cnsuri's  that  Ihi'  DC  s\st<-in 
is  (  apahic  oi  performing  its  tuni  lion  ,)s 
described  in  the  UFSAR,  ihereforc  the 
iniligali\e  functions  supported  by  tlif  IX'. 
system  will  conlinui!  to  provide  llic 
protection  assumed  by  the  analysis.  Thf 
relocation  of  preventive  maintenance 
survinllances.  certain  operating  limits  anil 
a{;lions  to  either  the  Technical  Kequiremenls 
Manual  (TRM),  TS  Ba.ses.  or  newly -created 
TS  6.8.4.h,  "Battery  Monitoring  and 
Maintenance  Program."  will  not  (hallenge 
Iht^  ability  of  the  DC  system  to  perform  its 
design  function.  Appropriate  monitoring  anil 
maintenance,  consistent  with  industry 
standards,  will  f:ontinue  to  Iw  performed.  In 
addition,  the  DC  system  is  within  the  sco{ie 
of  10  CFR  50.65,  "'Ref)uirenients  for 
monitoring  the  effectiveness  of  maintenance 
at  nuclear  power  plants."  which  will  ensure 
the  control  of  maintenance  activities 
associated  with  the  DC  system. 

These  changes  do  not  involve  any  physical 
change  to  structures,  systems,  or  components 
(SSCs)  and  do  not  alter  the  method  of 
operation  or  control  of  SSCs.  The  current 
assumptions  in  the  .safety  analysis  regarding 
accident  initiators  and  mitigation  of 
accidents  are  unaffected  by  these  changes.  No 
additional  failure  modes  or  mechanisms  are 
being  introduced  and  the  likelihood  of 
previously  analyzed  failures  remains 
unchanged. 

The  integrity  of  fission  product  barriers, 
plant  configuration,  and  operating 
procedures  as  described  in  the  UFSAR  will 
not  be  affec-ted  by  these  changes.  Therefore, 
the  consequences  of  previously  analyzed 
accidents  will  not  increa.se  because  of  these 
changes. 

Based  on  the  above  discussion,  the 
proposed  TS  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  amendment  does  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
physical  alteration  of  the  plant.  No  new 
equipment  is  being  introduced,  and  installed 
equipment  is  not  being  operated  in  a  new  or 
different  manner.  There  are  no  setpoinls.  at 
which  protective  or  mitigative  actions  are 
initiated,  affected  by  this  change.  These 
changes  will  not  alter  the  manner  in  which 
equipment  operation  is  initiated,  nor  will  the 
function  demands  on  credited  equipment  be 
changed.  Any  alteration  in  procedures  will 
continue  to  ensure  that  the  plant  remains 
within  analyzed  limits,  and  no  change  is 
being  made  to  the  procedures  relied  upon  to 
respond  to  an  off-normal  event  as  described 
in  the  UFSAR.  As  such,  no  new  failure 
modes  are  being  introduced.  The  change.s  do 
not  alter  assumptions  made  in  the  safety 
analysis  and  licensing  basis. 

Therefore,  the  proposed  TS  changes  do  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previously  evaluated. 

3.  The  proposed  amendment  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  margin  of  safety  is  established  Ihmugh 
equipment  design,  operating  parameters,  and 
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th(!  sHpciiiilN  .tl  which  Hiiloniitlic. ;«  liuti^  nrt! 
ii)ili.tli'<l  Tht!  propostNi  (.hiiiiK*-"*  '"■'' 
ii(  ( .•|)lHl)lf  lw<  Hiisi-  lh«'  o|H!rHl)ililv  III  thf  IK: 
svslem  is  unnfUH  li'd.  Ihnri;  is  iiudolriniiMil.il 
imiwi  I  DM  Hnv  w)ui|iiniMil  (ifsign  (Kiriimi-ItT, 
hikI  lh(r  pliint  will  still  b.-  ri-<|iiirt'(l  t.i  op.-ralf 
within  assiifiKMi  ( muliliiiiis.  OptMHllim  in 
,11  i.ordHiKt!  with  Ihv  propositi  IS  intsiirt-s 
that  tht?  IX;  svsttMn  is  capable  of  purlorminK 
its  fnncliori  as  (lusiribed  in  the  IH'SAK; 
Ihertttort-.  the  support  of  the  IX!  svstrm  tii  thf 
plant  response  to  analyzed  events  will 
I  ontinue  to  provide  the  margins  of  satetv 
assumed  by  the  analysis.  The  reUxation  ol 
preventive  mainteiiaiK.e  surveillances. 
(  ertain  operating  limits  and  actions  to  eitlier 
the  TKM.  IS  Hases.  or  newlv-created  IS 
»i.H.4.h,   'IJattery  Monitoring  and 
Maintenance  Program."  will  not  challenge 
the  abilitv  ol  the  IX:  system  to  perform  its 
ilesign  funition.  .Appropriate  monitoring  and 
maintenance.  (  onsistent  with  industiv 
standards,  will  (.ontinue  to  U-  performed   In 
addition,  the  UC  svstem  is  within  the  sc  cipe 
uf  1(1  CKK  r)0.(i.=).  "KiHiuireinents  for 
monitormg  the  effec  liveness  ol  maintenance 
at  nu(  lear  power  plants,"  whii  h  wdl  ensure 
the  ( (introl  of  mairilenaiK  e  activities 
associated  with  the  IX;  svsletn    Tliis  provides 
sutfi(  ieiil  management  <  onlroi  ol  the 
re<|uirements  that  assure  the  batteries  are 
maintained  in  a  highly  reliable  (  onditioii. 

The  increased  rtfstoration  limes  anil 
revised  criteria  for  monitoring  the  (.apa(  il\  ol 
the  batterv  and  battery  <  hargers  to  perloini 
their  intended  function,  are  reasonable  and 
generally  consisted'  with  apiiroviid 
standarils.  guidance  and  regulations. 
Hased  on  the  above  disi  ussioic  the 
proposed  IS  (  hanges  do  not  involve  .1 
signilicant  reduction  in  a  margin  ot  salely. 

.  The  NRC:  staff  has  revi«!W«d  th«! 
license's  analysis  and.  ba.snd  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  5(),y2(t:)  are 
satisfied.  Therefo^«^  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  liifiisfe:  Mr.  Edward 
Cullen.  vice  President  &  CJeneral 
Counsel.  Exelon  Generation  Ct)nipany. 
LLC.  300  Exelon  Way.  Kennett  Square. 
PA  19348. 

NRC  Section  Chief:  Jacob  1. 
Zimmerman,  Acting. 

FirstEnergy  Nuclear  Operating 
Company^ et  a/..  Docket  No  5(^-334. 
Beaver  Valley  Power  Station.  Unit  No.  1. 
Beaver  County.  Pennsylvania 

Date  of  amendment  request:  May  31 . 

2002. 

Description  of  amendment  request: 
The  proposed  licen.se  amendment 
would  revise  the  Technical 
Specifications  (TSs)  to  allow  the  Unit 
No.l  core  to  be  operated  with  a  positive 
moderator  temperature  coefficient 
(PMTC).  TS  3/4.1.1.4,  "Reacti"ity 
Control  System— Moderator 
Temperature  Coefficient  (MTt;),"  wouU 


be  changed  from  the  current  MTC  limit 
ofOxlO    •»  Ak/k/T  to +0.2x10    ••  Ak/k/T 
for  power  levels  up  to  70  percent  of 
Rated  Thermal  Power  (RTP)  and  then 
ramping  lineallv  from  +0.2x10    ^  Ak/k/ 
F  at  70  percent  RTP  to  0x10    ■*  Ak/k/°F 
at  100"/.  RTP.  This  change  is  being 
requested  to  address  future  core  design 
requirements  associated  with  plant 
operations  at  higher  capacity  factors. 
The  amendment  would  include  editorial 
and  format  changes  as  well  as 
repagination  in  order  to  incorporate  the 
revision  into  the  TSs. 

Basis  or  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
li{:ensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1 .  Does  the  proposed  change  involve  h 
signilii  ant  in(  reasi;  in  the  prolwbility  or 
( i)nse()uen(  es  of  an  a(  ( ideni  prBviously 
evaluated' 

No    The  proposi;d  change  from  a  moderator 
temperature  coefficient  (MIC)  limit  ufO  x 
Id     '  Ak/k/  i  to  a  positive  moderatur 
temperature  ( oefficient  (I'MTC)  of +0.2  y- 
to    '  ,\k/k/  !■■  does  not  introduce  an  initiator 
III  an\  <iesign  basis  accident  or  event.  The 
pii.posiul  change  does  not  adversely  affe<:l 
.)( (  idiMit  Miitiators  or  pre<:ursors  nor  alter  the 
conbguration  of  the  facility  or  the  manner  in 
which  the  plant  is  maintained.  Thus,  the 
proposed  change  does  not  involve  a 
signifii  ant  increase  in  the  probability  ot  an 
ucciileiit  pre\  iously  evaluated. 

The  proiioseii  i  bange  to  a  I'MTC  do«s  not 
alter  or  previMit  the  ability  of  structures, 
-,\  stems  and  components  (SSCs)  from 
pertornnng  tbiMr  inteniled  function  to 
mitig.ite  the  (  onsequencHS  ot  an  initiating 
event  within  the  assumed  acceptance  limits. 
I'he  proposed  change  is  consistent  with  the 
saleiN  analysis  assumptions  and  resultant 
(  onsequimi  es.  .Accidttnl  analyses  affected  by 
the  pro|)ose<l  change  have  bwsn  reanalyzed 
and  all  apjilii  able  a(  (  eptance  criteria  have 
l»-en  met.  I'hus.  the  proposed  change  does 
not  involve  a  significant  increase  in  the 
1  onsecpiem.es  of  an  act;ident  previously 
i^valuated. 

I'berelore,  the  proposed  change  <lues  not 
involve  a  significant  increase  in  the 
probabilitv  or  consmjuences  of  an  accident 
previously  evaluated. 

2    Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
an  ideiit  from  any  accident  previously 
I'v-iluateif:' 

\i)    I  he  change  to  a  PMICl  does  nut 
involve  a  pbvsii  al  alteration  of  the  plant  [i.t;. 
no  iii'vv  or  liilferijnt  type  of  equipment  will 
be  installed),  subsequently  no  new  or 
ilirieient  laihire  modes  or  limiting  single 
lailures  are  created.  The  plant  will  not  be 
operated  in  a  different  manner  due  to  the 
proposed  (  hange.  All  SSCs  will  continue  to 
luni  lion  as  (  urrently  designed.  Thus,  the 
proposed  (  hange  does  not  create  any  new  or 
ditleri'iit  ai  (iilent  scenarios. 

t.  Does  the  |)roposed  change  involve  a 
signilK  ant  reduction  in  a  margin  of  safety? 


No.  The  proposed  cfiange  to  a  PMTC  does 
not  involve  revisions  to  any  safety  limits  or 
safety  system  settings  that  wcnild  adversely 
impact  plant  safety.  The  proposed 
amendment  does  not  alter  the  functional 
capabilities  a.ssumed  in  a  safety  analysis  for 
any  SSCs  important  to  the  mitigation  and 
control  of  design  bases  accident  conditions 
within  the  facility 

All  of  the  applicable  acceptance  criteria 
((.(•.,  preventing  reactor  coolant  system  IKCSl 
or  main  steam  system  overpressurization, 
maintaining  the  minimum  departure  from 
nucleali!  boiling  ratio  IDNBRj,  preventing 
con;  unc:overv,  preventing  fuel  temperatunjs 
from  exceeding  their  limit,  preventing  clad 
damage,  and  limiting  the  number  of  fuel  rods 
that  enter  a  departure  from  nucleate  boiling 
jDNBl  condition)  for  each  of  the  analyses 
affected  by  the  proposed  change  continue  to 
be  met.  The  conclusions  of  the  Updated  Final 
Safety  Analysis  Report  (IJFSAR)  remain 
valid.  Thus,  since  the  operating  parameters 
and  system  performance  will  remain  within 
<lesign  ^^^qui^ements  and  safety  analysis 
assumptions,  safety  margin  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50,92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  Licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
C:ompany,  FirstEnergy  Corporation,  76 
South  Main  Street.  Akron.  OH  44308. 

NRC  Section  Chief:  Richard  ).  Laufer. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-412, 
Beaver  Valley  Power  Sation,  Unit  2, 
Beaver  County.  Pennsylvania 

Date  of  amendment  request:  July  24. 
2002. 

Description  of  amendment  request: 
The  proposed  license  amendment 
would  revise  the  Beaver  Valley  Power 
Station.  Unit  No.  2.  (BVPS  2)  Technical 
Specifications  (TS)  Surveillance 
Requirement  (SR)  4.7.1.5  to  change  the 
valve  stroke  time  limit  for  full  closure 
of  each  Main  Steam  Isolation  Valve 
(MSIV)  to  within  6  seconds  from  its 
current  5-second  limit.  The  amendment 
would  also  replace  the  quarterly  partial 
stroke  exercise  requirement  with  criteria 
to  test  each  MSIV  pursuant  to 
Specification  4.0.5.  TS  4.0.5  requires 
testing  in  accordance  with  Section  11  of 
the  American  Society  of  Mechanical 
Engineering  (ASME)  Code. 

Ba.s/s  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  Does  the  proposed  change  involve  a 
significant  increa.se  in  the  probability  or 
conse<juen<:es  of  an  ac«:ident  previously 
c'valualedy 

No.  The  proposed  changes  to  the 
surveillance  criteria  for  the  Main  Steam 
Isolation  Valves  (MSIVs)  do  not  introduce 
any  new  initiator  of  a  design  basis  accident. 
These  propo.sed  changes  do  not  involve  any 
physical  modifications  to  the  MSIVs.  The 
|>roposed  changes  do  not  adversely  affect 
accident  initiators  or  pretjursors  nor  alter  the 
configuration  of  the  facility  or  the  manner  in 
which  the  plant  is  maintained.  The  proposed 
frequency  change  would  reduce  the  potential 
for  an  (inadvertent)  event  initiator  of  full 
MSIV  closure  and  resulting  plant  transient 
while  retaining  a  sufficient  test  frequently  to 
identify  potential  MSIV  malfunctions,  based 
on  industry  operating  experiBnr:e.  Thus,  the 
proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  of  an 
accident  previously  evaluated. 

The  proposed  f:hanges  do  not  alter  or 
prevent  the  ability  of  structures,  systems,  and 
components  (SSCs)  from  performing  their 
intended  function  to  mitigate  the 
consequences  of  an  initiating  event  within 
the  assumed  acceptance  limits.  The  proposed 
changes  are  consistent  with  the  safety 
analyses  assumpli(jns  and  resultant 
consetpiences.  Accident  analyses  potentially 
affected  by  the  proposed  change  have  been 
reviewed  and  all  applicjable  acceptance 
criteria  continue  to  be  met.  Thus,  the 
proposed  changes  do  not  involve  a 
signifi<;ant  increase  in  the  consequences  of  an 
accident  previously  evaluated. 

Thi!refore.  the  proposed  changes  do  not 
involve  a  significant  increase  in  the 
probability  or  conse(]uen(:es  of  an  accident 
previously  evaluated. 

2.  Does  the  propo.sed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 

No.  The  proposed  change  to  the 
surveillance  criteria  for  MSIVs  do  not  involve 
a  physical  alteration  of  the  plant  (/.(.'.,  no  new 
or  different  type  of  t^uipment  will  be 
installed).  Subsequently,  no  new  or  diffemnl 
failure  modes  or  limiting  single  failures  are 
i:rBated.  The  plant  will  not  be  operated  in  a 
different  manner  due  to  the  proposed  change. 
All  SSCIs  will  continue  to  function  as 
currently  designed.  Thus,  the  propo.sed 
changes  do  not  create  any  new  or  different 
accident  .scenarios. 

,3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

No.  The  proposed  change  to  the 
surveillance  criteria  for  MSIVs  do  not  involve 
revisions  to  any  safety  limit  or  safety  system 
settings  that  would  adversely  impact  plant 
safety.  The  proposed  amendment  does  not 
alter  the  functional  capabilities  assumed  in  a 
safety  analysis  for  any  SSCs  important  to  the 
mitigation  and  control  of  design  basis 
accident  conditions  within  the  facility.  The 
proposed  frequency  change  would  reduce  the 
potential  for  an  (inadvertent)  event  initiator 
of  full  MSIV  closure  and  resulting  plant 
transient  while  retaining  a  sufficient  test 
frequency  to  identify  potential  MSIV 
malfunctions,  based  on  industry  operating 
experience. 


All  of  the  applicable  acceptance  criteria  for 
each  of  the  analyses  affected  by  the  proposed 
changes  continue  to  be  met.  The  ( onclusitjiis 
of  the  Updated  Final  .Safety  Analysis  Kejjort 
(IIFSAR)  remain  valid.  Thus,  since  the 
operating  parameters  and  system 
performance  will  remain  within  designed 
requirements  and  .safely  analysis 
assum[)tions,  safety  margin  is  maintained. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly, 
FirstEnergy  Nuclear  Operating 
Company.  FirstEnergy  C>)rporation,  76 
Soutli  Main  Street.  Akron,  OH  44308. 

NRC  Section  Chief :  Richard  J.  Laufer. 

FirstEnergy  Nuclear  Operating 
Company,  et  al..  Docket  No.  50-412, 
Beaver  Valley  Power  Sation.  Unit  2, 
Beaver  County,  Pennsylvania 

Date  of  amendment  inquest:  May  31 , 
2002, 

Description  of  amendment  request: 
The  proposed  license  amendment 
.would  revise  the  Beaver  Valley  Power 
Station  (BVPS)  Unit  No.  2  Technical 
Specification  (TS)  Design  Feature  5,3.1, 
Criticality.  where  the  new  fuel  (fresh 
fuel)  racks  enrichment  limit  specified  in 
Section  5.3.1.2.a  would  be  increased  to 
5.00  weight  percent  (w/o)  from  its 
current  4.85  w/o  limit. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented  .: 

below: 

1.  Does  the  propo.sed  (hange  involve  a 
significant  increa.se  in  the  [)robabilitv  or 
cfinsequences  of  an  accident  previously 
evaluated? 

No.  The  proposed  change  to  tlie  new  fuel 
storage  rac:ks  enrichment  limit  does  not 
introduce  an  initiator  of  any  design  basis 
accident.  The  text  change  on  |lhe|  tolerance 
is  added  fcjr  clarification  of  the  criteria 
associated  with  jthe]  new  fuel  enrichment 
limit.  The  proposed  changes  do  not  adversely 
affe<:t  accident  initiators  or  precursors  lujr 
alter  the  configuration  of  the  lacilily  or  the 
manner  in  which  the  |)lant  is  maintained. 
Thus,  the  proposed  changes  do  not  involve 
a  significant  increase  in  the  probabilitv  of  an 
accident  previously  evaluated. 

The  proposed  changes  do  not  alter  or 
prevent  the  ability  of  structures,  systems  and 
components  (S.SCs)  from  performing  their 
intended  function  to  mitigate  the 
con.sefjuences  of  an  initialing  event  within 
the  assumed  acceptable  limits.  The  proposed 
changes  are  consistent  with  the  safely 
analyses  assumptions  and  resultant 


consequences.  Accident  analyses  polentialK 
affecjted  by  Ine  proposed  change  bavi'  t)een 
rc^vievved  and  all  applicable  ace  epiani  c 
criteria  continui-  to  be  mi-t.  Thus,  the 
propcj.sed  changes  do  not  involve  a 
significant  increase  in  the  ccinsequences  ol  an 
accident  jin^viously  evaluated. 

Therefore,  the  proposed  (  hanges  d<i  nol 
involve  a  signific  ant  increase  in  the 
probability  or  conseipietx  i-s  of  an  at  <  ident 
prciviously  evaluated. 

2.  Does  llie  projiosed  change  create  the 
possibility  of  a  new  or  different  kind  ol 
ac«:ident  from  any  ace  ideni  previously 
evaluated? 

No.  The  proposed  change  In  the  uitw  fiiel 
storage  rac  ks  enric  hmeni  limit  and  its 
assoi  ialitd  text  (  larific  ations  do  not  involve 
a  physical  alteration  of  the  plant  {i.i:.  no  new 
or  different  type  of  ecjuipment  will  be 
installed).  SubsBcpiently,  no  new  or  different 
failure  modes  or  limiting  single  lailures  are 
created.  The  plant  will  not  be  o|)i!rali;d  in  a 
different  manner  due  to  the  propost-d  (hange. 
All  .SS(;s  will  (.(jnlinue  to  fiini  lion  as 
(  urrcMitly  designed.  Thus,  the  prop(js<!d 
<:hanges  do  nol  create  any  new  or  diffi'rent 
accident  scenarifjs 

.J.  Does  the  [iroposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 

.No.  The  |)ropos(rd  chaiigi!  to  the  new  luel 
storage  racks  enrichment  limit  and  its 
associated  text  clarifications  do  not  involve 
revisions  to  any  safely  limit  or  safety  system 
settings  that  would  ativiirsely  unpad  plant 
safety.  The  proposed  anKMuimeiii  does  not 
altiT  thf!  fimctional  (.apabilities  assumed  in  a 
safely  analysis  for  any  S.SCs  important  In  the 
mitigation  and  control  ot  design  basis 
a<  (  ident  conditions  within  the  fac  ililv. 

All  of  the  appliijibli!  acceptance  (  riteria  for 
ea(  h  of  the  analyses  affected  by  the  pr()pos(fd 
(  hanges  ccjntinue  tcj  Ije  mift.  The  c.cjnc  lusi(jns 
of  the  Updated  Final  .Salety  Analysis  Kcport 
(I  IFSAK)  remain  valid.  Thus,  sine  ••  the 
(jpciraling  parameters  and  svsieni 
performance  will  ntmain  within  design 
rcHpiirements  and  safety  analysi^ 
assumptions,  safety  margin  is  maintained 

The  NR(^  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  request  involves  no 
significant  hazards  consideration. 

Attorney  for  licensee:  Mary  O'Reilly. 
FirstEnergy  Nuclear  ()perating 
Company,  FirstEnergy  Corporation,  7fi 
South  Main  Street.  Akron,  OH  44308. 

NRC  Section  Chief:  Richard  J.  Laufer. 

Florida  Power  and  Light  Companv.  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant.  I  'nit  Nos.  1  and  2.  St.  Lucie 
County.  Florida 

Date  of  amendment  request: 
November  21.  2001,  as  supplemented 
January  25.  2002,  and  August  15,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  wt)uld 
revise  the  T«?f:hnical  Sptfcifitations  (TS) 
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Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
■•*   *  *  up  to  24  hours  to  permit 
completion  of  the  surveillance  when  the 
allowable  outage  time  limits  of  the 
ACTION  requirements  are  less  than  24 
hours"  to'*   *   *  up  to  24  hours  or  up 
to  the  limit  of  the  specified  frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  would  be  added 
to  SR  4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed."  The 
proposed  amendments  are  consistent 
with  TS  Task  Force  traveler  TSTF-358. 
which  has  been  approved  by  the  NRC. 
The  TS  Bases  will  be  revised  under  the 
licensee's  existing  TS  Bases  control 
program  to  be  consistent  with  TSTF- 
358.  Lastly,  a  proposed  administrative 
change  moves  two  sentences  dealing 
with  operabilitv  requirements  from  SR 
4.0.3  to  SR  4.0.1  to  make  the  revised  TS 
consistent  with  the  Standard  TS  for 
Combustion  Engineering  plants^ 

With  regard  to  the  first  two  changes, 
the  NRC  staff  issued  a  notice  of 
opportunity  for  comment  in  the  Federal 
R^^er  on  June  14.  2001  (66  FR  32400). 
on  possible  amendments  concerning 
missed  surveillances,  including  a  model 
safety  evaluation  and  model  no 
significant  hazards  consideration 
(NSHC)  determination,  using  the 
consolidated  line  item  improvement 
process.  The  NRC  staff  subsequently 
issued  a  notice  of  availability  of  the 
models  for  referencing  in  license 
amendment  applications  in  the  Federal 
Register  on  September  28.  2001  (66  FR 
49714).  The  licensee  affirmed  the 
applicability  of  the  model  NSHC 
determination  in  its  application  dated 
November  21.  2001.  as  supplemented 
January  25,  2002.  and  August  15.  2002. 

With  respect  to  the  administrative 
changes,  the  licensee  provided  an 
additional  NSHC  determination  in  its 
August  15.  2002.  supplement. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  an 
analysis  of  the  issue  of  no  significant 
hazards  consideration  for  the  changes 
associated  with  extending  the  delay 
period  for  a  missed  surveillance  is 
presented  belcw: 

Criterion  1— The  Proposed  Change  Does  Not 
Involve  a  Significant  Increase  in  the 
Probability  or  Consequences  of  an  Accident 
Previously  Evaluated 

The  proposed  change  relaxes  the  time 
allowed  to  perform  a  missed  surveillance. 
The  time  between  surveillances  is  not  an 


initiator  of  anv  accident  previously 
evaluated.  Consequently,  the  probability  ot 
an  accident  previously  evaluated  is  not 
sioniruantlv  increased.  The  equipinent  being 
tested  is  still  required  to  be  operable  and 
I  apable  of  performing  the  accident  mitigation 
functions  assumed  in  the  accident  analysis. 
\s  a  result,  the  consequences  of  any  accident 
previouslv  evaluated  are  not  significantly 
affected.  Anv  reduction  in  confidence  that  a 
standbv  svstem  might  fail  to  perform  its 
safelv  function  due  to  a  missed  surveillance 
i^  small  and  would  not,  in  the  absence  of 
other  unrelated  failures,  lead  to  an  increase 
in  consequences  bevond  those  estimated  by 
existing  analvses.  The  addition  of  a 
requirement  to  assess  and  manage  the  risk 
introduced  bv  the  missed  surveillance  will 
further  minimize  possible  concerns. 
Therefore,  this  change  does  not  involve  a 
significant  increase  in  the  probability  or 
co^nsequences  of  an  accident  previously 
evaluated. 

Criterion  2— The  Proposed  Change  Does  Not 
Create  the  Possibilitv  of  a  New  or  Different 
Kind  of  .\ccident  From  Any  Previously 
Evaluated 


The  proposed  change  does  not  involve  a 
phvsical  alteration  of  the  plant  (no  new  or 
different  tvpe  of  equipment  will  be  installed) 
or  a  change  in  the  methods  governing  normal 
plant  operation.  A  missed  surveillance  will 
not   in  and  of  itself,  introduce  new  failure 
modes  or  effects  and  any  increased  chance 
that  a  standbv  system  might  fail  to  perform 
its  safety  hinction  due  to  a  missed 
surveillance  would  not.  in  the  absence  of 
other  unrelated  failures,  lead  to  an  accident 
beyond  those  previously  evaluated.  The 
addition  of  a  requirement  to  assess  and 
manage  the  risk  introduced  by  the  missed 
surveillance  will  hirther  minimize  possible 
concerns.  Thus,  this  change  does  not  create 
the  possibilitv  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated. 

Criterion  3-The  Proposed  Change  Does 
Not  Involve  a  Significant  Reduction  in  the 
Margin  of  Safety 

The  extended  time  allowed  to  perform  a 
missed  surveillance  does  not  result  in  a 
significant  reduction  in  the  margin  of  safety. 
\s  supported  bv  the  historical  data,  the  likely 
outcome  of  anv  surveillance  is  verification 
that  the  LCO  (Limiting  Condition  for 
Operation]  is  met.  Failure  to  perform  a 
surveillance  within  the  prescribed  frequency 
does  not  cause  equipment  to  become 
inoperable.  The  only  effect  of  the  additional 
time  allowed  to  perform  a  missed 
surveillance  on  the  margin  of  safety  is  the 
extension  of  the  time  until  inoperable 
equipment  is  discovered  to  be  inoperable  by 
the  missed  surveillance.  However,  given  ttie 
rare  occurrence  of  inoperable  equipment,  and 
the  rare  occurrence  of  a  missed  surveillance. 
a  missed  surveillance  on  inoperable 
equipment  would  be  very  unlikely.  This 
must  be  balanced  against  the  real  risk  of 
manipulating  the  plant  equipment  or 
condition  to  perform  the  missed  surveillance 
In  addition,  parallel  trains  and  alternate 
equipment  are  typically  available  to  perform 
the  safetv  hinction  of  the  equipment  not 
tested.  Thus,  there  is  confidence  that  the 
equipment  can  perform  its  assumed  safety 


function.  Therefore,  this  change  does  not 
involve  a  significant  reduction  in  a  margin  ot 

safetv.  ,    , 

Based  upon  the  reasoning  presented  above 
and  the  previous  discussion  of  the 
amendment  request,  the  requested  cjiange 
does  not  involve  a  significant  hazards 
consideration. 

As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration  for  the  proposed 
administrative  changes,  which  is 
presented  below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probabilitv-  or  consequences  of  an  accident 
previouslv  evaluated. 

The  proposed  amendments  are 
administrative  in  nature  and  they  do  not 
affect  assumptions  contained  m  plant  safety 
analvses,  the  physical  design  and/or 
operation  of  the  plant,  nor  do  they  affect 
Technical  Specifications  that  preserve  safety 
analysis  assumptions.  These  proposed 
changes  do  not  change  the  existing 
administrative  controls  on  performance  of 
Surveillance  Requirements.  The  changes  only 
relocate  the  existing  requirements  to  SR  4.0.1 
to  closely  conform  to  the  Standard  Technical 
Specifications.  Further,  the  proposed  changes 
do  not  alter  the  design,  hinction.  or  operation 
of  any  plant  component.  Therefore.  operaUon 
of  the  facility  in  accordance  with  the 
proposed  amendments  would  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

(2)  Operation  of  the  facility  m  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  accident 
previouslv  evaluated. 

The  changes  being  proposed  are 
administrative  in  nature  and  do  not 
introduce  a  new  mode  of  plant  operation  or 
surveillance  requirement,  nor  involve  a 
physical  modification  to  the  plant.  Therefore, 
the  design,  hinction,  or  operation  of  any 
plant  component  is  not  altered.  The  changes 
propose  to  relocate  specific  controls  from  SR 
4.0.3  to  SR  4.0.1  to  closely  conform  to  the 
Standard  Technical  Specifications. 
Therefore,  operation  of  the  facility  m 
accordance  with  the  proposed  amendments 
would  not  create  the  possibility  of  a  nevv  or 
different  kind  of  accident  from  any  accident 
previouslv  evaluated. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 

*^The  proposed  changes  conform  closely  to 
the  industry  and  NRC  approved  TSTF-358 
and  relates  to  the  relocation  of  TS  specific 
conU-ols  for  Surveillance  Requirements  from 
SR  4.0.3  to  SR  4.0.1.  The  specific  controls  are 
not  changed  only  relocated  to  closely 
conform  to  the  Standard  Technical 
Specifications.  Therefore,  operation  of  the 
facilitv  in  accordance  with  the  proposed 
amendments  would  not  involve  a  significant 
reduction  in  a  margin  of  safety. 
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The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney,  Florida  Power  &  Light,  P.O. 
Box  14000,  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour,  Acting. 
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Florida  Power  and  Light  Company,  et 
al,  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  amendment  request:  August 
15,  2002. 

Description  of  amendment  request: 
The  proposed  amendments  would 
revise  the  Technical  Specifications  (TS) 
Section  6.8.4.h,  Contciinment  Leakage 
Rate  Testing  Program,  to  allow  a  one- 
time 5-year  extension  to  the  current  10- 
year  test  interval  for  the  containment 
integrated  leak  rate  test  (ILRT).  The 
proposed  changes  are  submitted  on  a 
risk-informed  basis  as  described  in 
Regulatory  Guide  1.174,  An  Approach 
for  Using  Probabilistic  Risk  Assessment 
in  Risk-Informed  Decisions  on  Plant- 
Specific  Changes  to  the  Licensing  Basis. 
The  risk-informed  analysis  supporting 
the  proposed  changes  indicates  that  the 
increase  in  risk  bom  extending  the  ILRT 
test  interval  from  10  to  15  years  is 
insignificant. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

(1)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  increase  in  the 
probability  or  consequences  of  an  accident 
previously  evaluated. 

The  proposed  changes  do  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated.  The  proposed  amendments  of  the 
Technical  Specifications  add  a  one  time 
extension  to  the  turrent  surveillance  interval 
for  Type  A  testing  (ILRT).  The  current  test 
interval  of  10  years,  based  on  performance 
historv'.  would  be  extended  on  a  one  time 
basis  to  15  years  from  the  last  Type  A  test. 
The  proposed  extension  to  Type  A  testing 
cannot  increase  the  probability  of  an  accident 
previously  evaluated  since  the  containment 
Type  A  test  is  not  a  modification,  nor  a 
change  in  the  way  that  plant  systems, 
structures,  or  components  (SSC)  are  operated, 
and  is  not  an  activity  that  could  lead  to 
equipment  failure  or  accident  initiation.  The 


proposed  extension  of  the  test  interval  does 
not  involve  a  significant  increase  in  the 
consequences  of  an  accident  since  research 
documented  in  NUREG-1493.  Performance 
Based  Containment  Leak-Test  Program,  has 
found  that  generically.  very  few  potential 
leak  paths  are  not  identified  with  Tvpe  B  and 
C  tests.  NUREG-1493  concluded  that  an 
increase  in  the  test  interval  to  20  \  ears 
resulted  in  an  imperceptible  increase  in  risk. 
St.  Lucie  Units  1  and  2  provide  a  high  degree 
of  assurance  through  testing  and  inspection 
that  the  containment  will  not  degrade  in  a 
manner  only  detectable  by  Type  A  testing. 
Inspections  required  by  the  ASME  code  and 
the  Maintenance  Rule  are  performed  in  order 
to  identify'  indications  of  containment 
degradation  that  could  affect  leak-tightness. 
Type  B  and  C  testing  required  by  10  CFR  part 
50  part  Appendix  J  are  not  affected  by  this 
proposed  extension  to  the  Type  A  test 
interval  and  will  continue  to  identify' 
containment  penetrations  leakage  paths  that 
would  otherwise  require  a  Type  A  test. 

(2)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

The  proposed  changes  do  not  result  in 
operation  of  the  facility  that  would  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated.  The  proposed  extension  to  Type  A 
testing  does  not  create  a  new  or  different  type 
of  accident  for  St.  Lucie  because  no  physical 
plant  changes  are  made  and  no  compensatory' 
measures  are  being  imposed  that  could 
potentially  lead  to  a  failure.  There  are  no 
operational  changes  that  could  introduce  a 
new  failure  mode  or  create  a  new  or  different 
kind  of  accident.  The  proposed  changes  only 
add  a  one  time  extension  to  the  current 
interval  for  Type  A  testing  and  do  not  change 
implementation  aspects  of  the  test. 

(3)  Operation  of  the  facility  in  accordance 
with  the  proposed  amendments  would  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 

The  proposed  changes  would  not  result  in 
operation  of  the  facility  involving  a 
significant  reduction  in  a  margin  of  safety. 
The  proposed  license  amendments  add  a  one 
time  extension  to  the  current  interval  for 
Type  A  testing.  The  current  test  interval  of 
10  years,  based  on  historical  performance, 
would  be  extended  on  a  one  time  basis  to  15 
years  from  the  last  Type  A  lest.  The  .NUREG- 
1493  generic  study  of  the  effects  of  extending 
the  Type  A  test  interval  out  to  20  years 
concluded  that  there  is  an  imperceptible 
increase  in  plant  risk.  Further,  the  extended 
test  interval  v\'ould  have  a  minimal  affect  on 
such  risk  since  Type  B  and  C  testing  detect 
over  95  percent  of  potential  leakage  paths.  .\ 
plant  specific  risk  calculation,  as  part  of  the 
CEOG  [Combustion  Engineering  Owners 
Groupl  joint  application  report,  on  this  topic 
obtained  results  consistent  with  the  generic 
conclusions  of  NUREG-1493.  The  overall 
increase  in  risk  contribution  was  determined 
as  0.49  percent  for  Unit  1  and  0.30  percent 
for  Unit  2. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and.  based  on  this 
review,  it  appears  that  the  three 


standards  of  50.92(c)  are  satisfied. 
Therefore,  the  NRC  staff  proposes  to 
determine  that  the  amendment  request 
involves  no  significant  hazards 
consideration. 

Attorney  for  licensee:  M.S.  Ross. 
Attorney.  Florida  Power  &  Light.  P.O. 
Box  14000.  Juno  Beach.  Florida  33408- 
0420. 

NRC  Section  Chief:  Kahtan  N. 
Jabbour.  Acting. 

Indiana  Michigan  Power  Company. 
Docket  Nos.  50-315  and  50-316.  Donald 
C  Cook  Nuclear  Plant.  Units  1  and  2. 
Berrien  County,  Michigan 

Date  of  amendment  requests:  July  23, 
2002. 

Description  of  amendment  requests: 
The  proposed  amendments  would 
revise  certain  18  month  surveillance 
requirements  by  eliminating  the 
condition  that  testing  be  conducted 
"during  shutdown."  or  "during  the  cold 
shutdown  or  refueling  mode"  [i.e.. 
shutdown  conditions). 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a).  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 

1.  Does  the  proposed  change  involve  a 
significant  increase  in  the  probability  of 
occurrence  or  consequences  of  an  accident 
previously  evaluated? 

Response:  No. 

Probability  of  Occurrence  of  an  Accident 
Previously  Evaluated 

The  proposed  change  would  eliminate  the 
requirement  to  perform  certain  18-month 
surveillance  tests  during  a  shutdown 
condition.  These  surveillance  tests  verify  that 
equipment  will  perform  its  intended  safety 
function  of  mitigating  an  accident 
Performing  the  surveillance  tests  during 
power  operation  does  not  affect  any  existing 
accident  initiators  or  pret:ursors.  The 
proposed  change  will  not  create  anv  adverse 
interactions  with  other  systems  that  could 
result  in  initiation  of  a  design  basis  acr  idenl. 
The  format  and  capitalization  changes  are 
proposed  to  improve  readability  and 
appearance,  and  do  not  alter  any 
requirements.  Therefore,  the  probabilitv  of 
oc:currence  of  an  accident  previouslv 
evaluated  is  not  significantlv  int.reased. 

Consequences  of  an  Accident  Previouslv 
Evaluated 

The  propo.sed  change  does  not  reduce  the 
ability  of  the  mitigating  equipment  to 
perform  its  safety  function.  The  |te<  hni(  al 
specification)  TS  will  continue  to  require  the 
surveillance  tests  be  performed  on  an  18 
month  periodicity  to  verify'  operabilitv.  One 
train  will  be  verified  as  operable  prior  to 
testing  equipment  in  the  other  train,  thereby 
making  it  available  to  mitigate  an  accident. 
The  accident  analyses  assume  only  one  train 
is  operable  in  the  event  of  an  accident  .\s  a 
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result,  the  ability  of  the  mitigating  equipment 
to  perform  its  safety  function  is  unaffected  by 
the  proposed  change.  The  format  and 
capitalization  changes  are  proposed  »o 
improve  readability  and  appearance,  and  do 
not  alter  any  requirements.  Therefore,  the 
safety  related  systems  and  components  that 
are  supported  by  the  equipment  to  mitigate 
the  consequences  of  an  accident  are  not 
affected  bv  the  proposed  change. 

In  summary,  the  probability  of  occurrence 
and  the  consequences  of  an  accident 
previously  evaluated  are  not  significantly 
increased. 

2.  Does  the  proposed  change  create  the 
possibility  of  a  new  or  different  kind  of 
accident  from  any  accident  previously 
evaluated? 
Response:  No. 

The  proposed  change  does  not  create  any 
new^  or  different  accident  initiators  or 
precursors.  The  mitigating  equipment  will 
continue  to  function  as  before  the  change, 
and  will  continue  to  be  tested  at  the  same 
surveillance  test  interval  for  operability.  The 
proposed  change  does  not  create  any  new 
failure  modes  for  the  mitigating  equipment 
and  does  not  affect  the  interaction  between 
the  equipment  and  any  other  system.  The 
format  and  capitalization  changes  are 
proposed  to  Improve  readability  and 
appearance,  and  do  not  alter  any 
requirements.  Thus,  the  proposed  changes  do 
not  create  the  possibility  of  a  new  or  different 
kind  of  accident  from  any  previously 
evaluated. 

3.  Does  the  proposed  change  involve  a 
significant  reduction  in  a  margin  of  safety? 
Response:  No. 

The  margins  of  safety  applicable  to  the 
proposed  change  are  those  associated  with 
the  capabilitv  of  the  mitigating  equipment  to 
perform  its  safety  hinction.  The  proposed 
change  allows  the  surveillance  test  to  be 
performed  during  power  operation  without 
significantly  reducing  the  capability  of  the 
mitigating  equipment  to  perform  in 
accordance  with  its  safety  margin.  The  format 
and  capitalization  changes  are  proposed  to 
improve  readability  and  appearance,  and  do 
not  alter  any  requirements.  Therefore,  the 
proposed  change  does  not  involve  a 
significant  reduction  in  margin  of  safety. 

The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  no 
significant  hazards  consideration. 

Attomevfor  licensee:  David  W. 
Jenkins,  Esq..  500  Circle  Drive. 
Buchanan. MI  49107. 

NRC  Section  Chief:  L.  Raghavan. 

Pacific  Gas  and  Electric  Company. 
Docket  Nos.  50-275  and  50-323.  Diablo 
Canyon  Nuclear  Power  Plant.  Unit  Nos. 
1  and  2,  San  Luis  Obispo  County, 
California 

Date  of  amendment  requests:  July  31. 
2002. 


Description  of  amendment  requests: 
The  proposed  change  will  revise  Diablo 
Canyon  Power  Plant  (DCPP)  Technical 
Specification  (TS)  5.6.6,  "Reactor 
Coolant  System  (RCS)  Pressure  and 
Temperature  Limits  Report  (PTLR),"  to 
reference  WCAP-1404O-NP-A. 
"Methodology  Used  to  Develop  Cold 
Overpressure  Mitigating  System 
Setpoints  and  RCS  Heatup  and 
Cooldown  Limit  Curves."  as  the 
approved  methodology  for  the  PTLR. 

Basis  for  proposed  no  significant 
hazards  consideration  determination: 
As  required  by  10  CFR  50.91(a),  the 
licensee  has  provided  its  analysis  of  the 
issue  of  no  significant  hazards 
consideration,  which  is  presented 
below: 


1.  The  proposed  change  does  not  involve 
a  significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

The  proposed  Technical  Specification  [  i  b) 
(  hanges  provide  the  reference  for  the  NRC 
approved  methodology  for  the  Diablo  Canyon 
Power  Plant  (DCPP)  Pressure  And 
Temperature  Limits  Report  (PTLR).  The  TS 
and  PTLR  were  developed  using  the 
guidance  of  NRC  Generic  Letter  (GL)  9fr-03, 
•Relocation  of  the  Pressure  Temperature 
Limit  Curves  and  Low  Temperature 
Overpressure  Protection  System  Limits." 
dated  lanuarv  31,  1996,  which  provides 
guidance  on  relocating  reactor  coolant  system 
(RCS)  pressure/temperature  (P/T)  limit 
curves  and  low-temperature  overpressure 
(LTOP)  system  limits  from  TS  to  a  PTLR. 
NRC  approval  of  the  DCPP  specific 
application  of  the  PTLR  methodology  will 
allow  PG&E  [Pacific  Gas  and  Electric 
Companv]  to  use  the  approved  PTLR 
methodology  in  the  hiture  to  calculate  new 
P/T  and  LTOP  limits  without  prior  NRC  staff 

approval.  ,       ,         .      . 

The  proposed  PTLR  was  developed  using 
methodology  previously  approved  by  the 
NRC.  primarily  \VCAP-14040-NP-A, 
Revision  2,  "Methodology  Used  to  Develop 
Cold  Overpressure  Mitigating  System 
Setpoints  and  RCS  Heatup  and  Cooldown 
Limit  Cur\es.  •  dated  |anuary  1996,  PG&E  has 
evaluated  this  methodology  and  concludes  it 
is  applicable  for  use  at  DCPP.  As  a  result,  use 
of  this  methodology  does  not  involve  a 
significant  increase  in  the  probability  or 
consequences  of  an  accident  previously 
evaluated. 

2.  The  proposed  change  does  not  create  the 
possibility  of  a  new  or  different  kind  of 
aci:ident  from  any  accident  previously 
evaluated.  The  proposed  change  completes 
relocation  of  the  RCS  P/T  and  LTOP  limits 
from  Ihe  TS  to  the  PTLR.  The  DCPP  PTLR 
submitted  with  this  amendment  has  been 
developed  primarily  using  the  NRC-approved 
methodology  of  \VCAP-14040-NP-A. 
Revision  2. 

The  proposed  change  makes  no  changes  to 
plant  equipment,  and  does  not  physically 
alter  or  change  the  function  of  any  structures, 
systems  or  components  that  could  initiate  an 
accident.  Through  the  PTLR.  it  provides 
operational  controls  to  assure  that  current 


RCS  F/T  and  LTOP  limits  are  not  violated. 
It  provides  for  use  of  NRC-approved 
methodology  for  changing  the  RCS  P/T  and 
LTOP  limits  in  the  future  without  requiring 
prior  NRC  approval.  As  a  result,  the  proposed 
change  does  not  create  the  possibility  of  a 
new  or  different  kind  of  accident  from  any 
previously  evaluated, 

3.  The  proposed  change  does  not  involve 
a  significant  reduction  in  a  margin  of  safety. 
The  proposed  change  completes  relocation 
of  the  RCS  P/T  and  LTOP  limits  from  the  TS 
to  the  PTLR.  and  submits  the  DCPP  PTLR 
methodology  for  NRC  approval.  The  DCPP 
PTLR  submitted  with  this  amendment  has 
been  developed  using  the  methodology  of 
WCAP-14040-NP-A,  Revision  2,  which  has 
previously  been  approved  by  the  NRC, 

The  proposed  change  makes  no  changes  to 
plant  equipment,  and  does  not  physically 
alter  or  change  the  function  of  any  structures, 
systems  or  components  that  could  affect  any 
margin  of  safety.  Through  the  PTLR,  it 
provides  operational  controls  to  assure  that 
current  RCS  P/T  and  LTOP  limits  are  not 
violated.  It  provides  for  use  of  NRC  approved 
methodology  for  changing  the  RCS  P/T  and 
LTOP  limits  in  the  future  without  requiring 
prior  NRC  approval.  As  a  result,  the  proposed 
change  has  no  affect  on  any  margin  of  safety. 

Therefore,  the  proposed  change  does  not 
involve  a  significant  reduction  in  a  margin  of 
safety. 


The  NRC  staff  has  reviewed  the 
licensee's  analysis  and,  based  on  this 
review,  it  appears  that  the  three 
standards  of  10  CFR  50.92(c)  are 
satisfied.  Therefore,  the  NRC  staff 
proposes  to  determine  that  the 
amendment  requests  involve  rio 
significant  hazards  consideration. 

Attorney  for  licensee:  Christopher  J. 
Warner,  Esq.,  Pacific  Gas  and  Electric 
Company,  P.O.  Box  7442,  San 
Francisco,  California  94120. 
NRC  Section  Chief:  Stephen  Dembek. 

Previously  Published  Notices  of 
Consideration  of  Issuance  of 
Amendments  to  Facility  Operating 
Licenses,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  a  Hearing 

The  following  notices  were  previously 
published  as  separate  individual 
notices.  The  notice  content  was  the 
same  as  above.  They  were  published  as 
individual  notices  either  because  tirne 
did  not  allow  the  Commission  to  wait 
for  this  biweekly  notice  or  because  the 
action  involved  exigent  circumstances. 
They  are  repeated  here  because  the 
biweekly  notice  lists  all  amendments 
issued  or  proposed  to  be  issued 
involving  no  significant  hazards 
consideration. 

For  details,  see  the  individual  notice 
in  the  Federal  Register  on  the  day  and 
page  cited.  This  notice  does  not  extend 
the  notice  period  of  the  original  notice. 


Ml 


Dominion  Nuclear  Connecticut.  Inc., 
Docket  No.  50-336,  Millstone  Power 
Station,  Unit  No.  2,  New  London 
County,  Connecticut 

Date  of  amendment  request:  July  19, 
2002. 

Brief  description  of  amendment 
request:  The  proposed  amendment 
would  revise  Technical  Specification 
Surveillance  Requirement  (SR)  4.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance.  The 
delay  period  would  be  extended  from 
the  current  limit  of  "*  *  *  up  to  24 
hours"  to"*  *  *  up  to  24  hours  or  up 
to  the  limit  of  the  specified  surveillance 
interval,  whichever  is  greater."  hi 
addition,  the  following  requirement 
would  be  added  to  SR  4.0.3:  "A  risk 
evaluation  shall  be  performed  for  any 
surveillance  delayed  greater  than  24 
hours  and  the  risk  impact  shall  be 
managed."  The  proposed  amendment 
would  also  make  administrative  changes 
to  SRs  4.0.1  and  4.0.3  to  be  consistent 
with  NUREG-1432,  Revision  2. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  August 
22,  2002  (67  FR  54497). 

Expiration  date  of  individual  notice: 
September  23,  2002. 

Duke  Energy  Corporation,  et  al,  (the 
Licensee)  for  Operation  of  the  Catawba 
Nuclear  Station.  Units  1  and  2,  Docket 
Nos.  50-413  and  50-414  ,  and  McGuire 
Nuclear  Station.  Units  1  and  2,  Docket 
Nos  50-369  and  50-370.  located  in  York 
County.  South  Carolina  and 
Mecklenburg  County,  North  Carolina 

Date  of  amendment  request:  October 
7,  2001,  as  supplemented  by  letter  dated 
August  7,  2002. 

Brief  description  of  amendment 
request:  The  proposed  amendments 
would  revise  Technical  Specification 
(TS)  5.6.5  regarding  the  Core  Operating 
Limits  Report  (COLR).  TS  5.6.5.a  lists 
the  parameters  for  which  the  limiting 
values  have  been  relocated  by  previous 
TS  amendments  fi-om  the  TS  to  the 
COLR.  Specifically,  for  both  Catawba 
and  McGuire  Nuclear  Stations,  the 
amendments  would  revise  the  TS  5.6.5.a 
by  (1)  adding  "60  ppm"  to  Item  5.6.5.a.l 
regarding  the  moderator  temperature 
coefficient  (MTC)  surveillance  Umit  for 
Specification  3.1.3,  and  (2)  by  adding 
Item  5.6.5.a.l2,  '31  EFPD  [effective  full- 
power  day]  surveillance  penalty  factors 
for  Specifications  3.2.1  and  3.2.2."  In 
addition,  for  Catawba  Nuclear  Station, 
the  amendments  would  add  Item 
5.6.5.a.l3,  "Reactor  makeup  water 
pumps  combined  flow  rates  limit  for 
Specifications  3.3.9  and  3.9.2." 
The  limiting  values  for  these 
parameters  were  previously  relocated 


from  the  TS  to  the  COLR  without  the 
parameter  identifier  being  retained  in 
the  TS.  Inclusion  of  the  parameter 
identifier  in  the  TS  will  improve 
consistency  between  the  TS  and  the 
COLR.  The  amendments  would  also 
change  Bases  3.2.1  and  3,2.3  to  remove 
the  specific  date  of  the  referenced 
topical  report. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  August 
23,  2002  (67  FR  54680). 

Expiration  date  of  individual  notice: 
September  23,  2002. 

Exelon  Generation  Company.  LLC, 
Docket  Nos.  50-352  and  50-353. 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  amendment  request:  May  14, 
2002. 

Brief  description  of  amendment 
request:  The  proposed  changes  would 
modify  technical  specification  (TS) 
requirements  for  a  missed  surveillance 
through  revision  of  Specifications  4.0,1 
and  4.0.3.  The  delay  period  would  be 
extended  from  the  current  limit  of 
...   *  *  up  to  24  hours  to  permit  the 
completion  of  the  surveillance  when  the 
allowable  outage  time  limits  of  the 
ACTION  requirements  are  less  than  24 
hours"  to  "*  *  *  up  to  24  hours  or  up 
to  the  hmit  of  the  specified  Surveillance 
time  interval,  whichever  is  greater."  In 
addition,  the  following  requirement 
would  be  added  to  Surveillance 
Requirement  4.0.3:  "A  risk  evaluation 
shall  be  performed  for  any  Surveillance 
delayed  greater  than  24  hours  and  the 
risk  impact  shall  be  managed."  The 
proposed  revision  would  also  add  a  TS 
Bases  Control  Program  to  the  Limerick 
Generating  Station  (LGS)  TS, 

The  proposed  amendment  would 
make  administrative  changes  to  TS 
6.2.2.g  to  revise  the  designation  of 
which  manager  in  the  operations 
department  shall  hold  a  senior  reactor 
operator  license  and  to  TS  6.5.1,2  to 
revise  the  LGS  Plant  Operations  Review 
Committee  (PORC)  member 
composition. 

Date  of  publication  of  individual 
notice  in  the  Federal  Register:  August 
27,  2002  (67  FR  55041). 

Expiration  date  of  individual  notice: 
September  26.  2002. 

Notice  of  Issuance  of  Amendments  to 
Facility  Operating  Licenses 

During  the  period  since  publication  of 
the  last  biweekly  notice,  the 
Commission  has  issued  the  following 
amendments.  The  Commission  has 
determined  for  each  of  these 
amendments  that  the  application 
complies  with  the  standards  and 


requirements  of  the  Atomic  Energy  Act 
of  1954,  as  amended  (the  Act),  and  the 
Commission's  rules  and  regulations. 
The  Commission  has  made  appropriate 
findings  as  required  by  the  Act  and  the 
Commission's  rules  and  regulations  in 
10  CFR  Chapter  I,  which  are  set  forth  in 
the  license  amendment. 

Notice  of  Consideration  of  Issuance  of 
Amendment  to  Facility  Operating 
License,  Proposed  No  Significant 
Hazards  Consideration  Determination, 
and  Opportunity  for  A  Hearing  in 
connection  with  these  actions  was 
published  in  the  Federal  Register  as 
indicated. 

Unless  otherwise  indicated,  the 
Commission  has  determined  that  these 
amendments  satisfy  the  criteria  for 
categorical  exclusion  in  accordance 
with  10  CFR  51,22.  Therefore,  pursuant 
to  10  CFR  51, 22(b),  no  environmental 
impact  statement  or  environmental 
assessment  need  be  prepared  for  these 
amendments.  If  the  Commission  has 
prepared  an  environmental  assessment 
under  the  special  circumstances 
provision  in  10  CFT?  51, 12(b)  and  has 
made  a  determination  based  on  that 
assessment,  it  is  so  indicated. 

For  further  details  with  respect  to  the 
action  see  (1)  the  applications  for 
amendment,  (2)  the  amendment,  and  (3) 
the  Commission's  related  letter.  Safety 
Evaluation  and/or  Environmental 
Assessment  as  indicated.  All  of  these 
items  are  available  for  public  inspection 
at  the  Commission's  Public  Document 
Room,  located  at  One  White  Flint  North. 
11555  Rockville  Pike  (first  floor), 
Rockville,  Maryland.  Publicly  available 
records  will  be  accessible  from  the 
Agencywide  Documents  Access  and 
Management  Systems  (ADAMS)  Public 
Electronic  Reading  Room  on  the  internet 
at  the  NRCTWeb  site,  http:// 
www.nrc.gov/reading-rm/adams.html.  If 
you  do  not  have  access  to  ADAMS  or  if 
there  are  problems  in  accessing  the 
documents  located  in  ADAMS,  contact 
the  NRC  Public  Document  Room  (PDR) 
Reference  staff  at  1-800-397-4209.  301- 
415-4737  or  by  email  to  pdr@nrc.gov. 

AmerGen  Energy  Companv.  LLC.  et  al., 
Docket  No.  50-219.  Oyster  Creek 
Nuclear  Generating  Station.  Ocean 
County,  New  Jersey 

Date  of  application  for  amendment: 
September  10.  2001. 

Brief  description  of  amendment:  The 
amendment  revised  the  requirements  in 
Technical  Specification  Section  3.9. 
changing  the  number  of  operable  source 
range  monitors  (SRMs)  from  one  SRM 
nearest  the  core  alteration  to  two  SRM 
channels,  one  with  its  detectoV  located 
in  the  core  quadrant  where  core 
alterations  are  being  performed,  and 
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another  with  its  detector  located  in  an 
adjacent  quadrant. 

Date  of  Issuance:  September  5,  2002. 

Effective  date:  As  of  the  date  of 
issuance,  to  be  implemented  within  30 
davs  of  issuance. 

Amendment  No.:  229. 

Facilitv  Operating  License  No.  DPR- 
16:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  November  28.  2001  (66  FR 
59501).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safely  Evaluation  dated 
September  5.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Carolina  Power  &■  Light  Company. 
Docket  Nos.  50-325  and  50-324. 
Brunswick  Steam  Electric  Plant,  Units  1 
and  2.  Brunswick  County.  North 
Carolina 

Date  of  application  for  amendments: 
March  25,  2002. 

Brief  Description  of  amendments:  The 
proposed  amendment  would  revise 
Surveillance  Requirement  3.0.3  to 
extend  the  delay  period,  before  entering 
a  Limiting  Condition  for  Operation, 
following  a  missed  surveillance  at  the 
Brunswick  Steam  Electric  Plant.  Units  1 

and  2. 

Date  of  issuance:  August  26.  2002. 

Effective  date:  As  of  date  of  issuance  . 
and  shall  be  implemented  within  60 
days  from  date  of  issuance. 

Amendment  Nos.:  224  and  249. 

Facility  Operating  License  Nos.  DPR- 
71  and  DPE-62:  Amendments  change 
the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  May  28.  2002  (67  FR  36927). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  26.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Dominion  Nuclear  Connecticut.  Inc..  et 
al.  Docket  No.  50-423.  Millstone  Power 
Station.  Unit  No.  3,  New  London 
County.  Connecticut 

Date  of  application  for  amendment: 
October  1 ,  2001  as  supplemented  on 
Mav  13  and  July  1,2002. 

Brief  description  of  amendment:  The 
amendment  modifies  the  Millstone 
Power  Station.  Unit  No.  3  Technical 
Specifications  to  increase  the  emergency 
diesel  generator  (EDO  allowed  outage 
time,  to  perform  a  verification  of  the 
offsite  circuits  within  1  hour  prior  to,  or 
after  entering,  the  condition  of  either  an 
inoperable  offsite  source  or  inoperable 
EDO,  to  revise  the  requirements  for  the 
pressurizer  heaters  and  the  pressurizer 
power  operated  relief  and  block  valves. 


and  to  improve  the  format  of  the 
electrical  power  sources  action 
requirements. 

Date  of  issuance:  August  26.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  from  the  date  of 
issuance. 

Amendment  No.:  210. 

Facility  Operating  License  No.  NPF- 
49:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  January  22,  2002  (67  FR 
2920).  The  May  13  and  July  12,  2002, 
letters  provided  clarifying  information 
that  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  and  was  within  the  scope 
of  the  original  application. 

The  Commission's  related  evaluation 
of  the  amendment  is  contained  in  a 
Safetv  Evaluation  dated  August  26, 
2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Duke  Energy  Corporation,  Docket  Nos. 
50-369  and  50-370,  McGuire  Nuclear 
Station.  Units  1  and  2.  Mecklenburg 
County,  North  Carolina 

Date  of  application  for  amendments: 
March  26.  2002.  as  supplemented  by 
letter  dated  June  3,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specification  section  1.1.  "Definitions." 
to  eliminate  response  time  testing 
requirements  for  selected  sensors  and 
specified  instrumentation  loops  for  the 
engineered  safety  features  system  and 
the  reactor  trip  system. 

Date  of  issuance:  August  23.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days  from  the  date  of 
issuance. 

Amendment  Nos.:  206/187. 

Facility  Operating  License  Nos.  NPF- 
9  and  NPF-1 7:  Amendments  revised  the 
Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  April  30,  2002  (67  FR  21286). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  23,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Energy  Northwest,  Docket  No.  50-397. 
Columbia  Generating  Station.  Benton 
County.  Washington 

Date  of  application  for  amendment: 
Februarv  20,  2001.  as  supplemented  by 
letters  dated  July  5,  2001.  March  28, 
2002.and  June  14,  2002. 

Brief  description  of  amendment:  The 
amendment  consists  of  changes  to 
Columbia  Generating  Station  Physical 


Security  Plan  pertaining  to  the 
independent  spent  fuel  storage  facility 
installation  (ISFSI). 

Date  of  issuance:  August  27,  2002. 

Effective  date:  August  27,  2002.  and 
shall  be  implemented  within  30  days 
from  the  date  of  issuance. 

Amendment  No.:  178. 

Facility  Operating  License  No.  NPF- 
21 :  The  amendment  revised  the 
operating  license. 

Date  of  initial  notice  in  the  Federal 
RegUten  April  4,  2002  (66  FR  17966). 
The  July  5,  2001,  September  13,  2001, 
March  28.  2002,  and  June  14,  2002, 
supplemental  letters  provided 
additional  clarifying  information,  did 
not  expand  the  scope  of  the  application 
as  originally  noticed,  and  did  not 
change  the  staffs  original  proposed  no 
significant  hazards  consideration 
determination.  The  Commission's 
related  evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  27.  2002. 

The  Safety  Evaluation  contains 
Safeguards  information  and  is  not 
publicly  available. 

No  significant  hazards  consideration 
comments  received:  No. 

Entergy  Nuclear  Vermont  Yankee,  LLC 
and  Entergy  Nuclear  Operations,  Inc., 
Docket  No' 50-271 ,  Vermont  Yankee 
Nuclear  Power  Station,  Vernon, 
Vermont 

Date  of  application  for  amendment: 
June  21.  2001,  as  supplemented  on 
February  8.  2002. 

Brief  description  of  amendment:  The 
amendment  revises  the  control  rod 
block  instrumentation  requirements 
contained  in  Technical  Specifications 
(TS)  2.I.B.  Figure  2.1.1.  and  Tables  3.2.5 
and  4.2.5.  Some  of  the  control  rod  block 
trip  functions  are  being  relocated  to  the 
Vermont  Yankee  Technical 
Requirements  Manual  and  some  of  the 
requirements  for  the  retained  trip 
functions  are  clarified.  Two  trip 
functions  are  being  added  to  the  TSs. 
Date  of  issuance:  August  27,  2002. 
Effective  date:  As  of  the  date  of 
issuance,  and  shall  be  implemented 
within  90  days. 
Amendment  No.:  211. 
Facility  Operating  License  No.  DPR- 
28:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  March  19.  2002  (67  FR 
12608).  The  Commission's  related 
evaluation  of  this  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  27.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 
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Entergy  Operations.  Inc.,  System  Energy 
Resources,  Inc.,  South  Mississippi 
Electric  Power  Association,  and  Entergy 
Mississippi,  Inc.,  Docket  No.  50-416, 
Grand  Gulf  Nuclear  Station,  Unit  1, 
Claiborne  County,  Mississippi 

Date  of  application  for  amendment: 
June  12,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Surveillance 
•     Requirement  (SR)  3.0.3  to  extend  the 
delay  period,  before  entering  a  Limiting 
Condition  for  Operation,  following  a 
missed  surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*  *  *  up  to  24  hours  or  up  to  the  limit 
of  the  specified  Frequency,  whichever  is 
less"  to"*  *  *  up  to  24  hours  or  up  to 
the  limit  of  the  specified  Frequency, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
3.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed." 
Date  of  issuance:  August  26,  2002. 
Effective  date:  As  of  flie  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 
Amendment  No.:  152. 
Facility  Operating  License  No.  NPF- 
29:  The  amendment  revises  the 
Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  July  23,  2002  (67  FR  48217). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Exelon  Generation  Company,  LLC, 
Docket  Nos.  50-352  and  50-353, 
Limerick  Generating  Station,  Units  1 
and  2,  Montgomery  County, 
Pennsylvania 

Date  of  application  for  amendments: 
February  15,  2002,  as  supplemented  by 
letter  dated  June  25,  2002. 

Brief  description  of  amendments: 
These  amendments  revised  the  reactor 
water  cleanup  system  (RWCS)  steam 
leak  detection  temperature  isolation 
actuation  instrumentation  setpoints 
contained  in  Table  3.3.2-2  concerning 
items  3.b  and  3.c  for  RWCS  area 
temperature— high  and  RWCS  area 
ventilation  differential  temperature — 
high. 

Date  of  issuance:  August  30,  2002. 

Effective  date:  As  of  date  of  issuance 
and  shall  be  implemented  within  30 
days. 

Amendment  Nos.:  161/123. 

Facility  Operating  License  Nos.  NPF- 
39  and  NPF-85:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  June  11,  2002  (67  FR  40024). 


The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389.  St. 
Lucie  Plant.  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
January  25,  2002. 

Brief  description  of  amendments:  The 
amendments  revise  the  Technical 
Specifications,  Appendix  B, 
"Environmental  Protection  Plan  (Non- 
Radiological)"  to  incorporate  by 
reference  the  revised  terms  and 
conditions  of  the  Incidental  Take 
Statement  included  in  the  Biological 
Opinion  issued  by  the  National  Marine 
Fisheries  Service  (NMFS)  on  May  4, 
2001,  as  modified  by  NMFS  letter  dated 
October  8,  2001.  They  also  incorporate 
administrative  revisions  necessary  to 
change  references  to  the  National 
Pollutant  Discharge  Elimination  System 
Permit  to  the  Wastewater  Permit,  based 
on  a  change  in  administrative  authority 
over  these  permits. 
Date  of  issuance:  August  28,  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 
Amendment  Nos.:  183  and  126. 
Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  February  19,  2002  (67  FR 
7419).  The  Commission's  related 
evaluation  of  the  amendments  is 
contained  in  a  Safety  Evaluation  dated 
August  28,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 


Florida  Power  and  Light  Company,  et 
al..  Docket  Nos.  50-335  and  50-389,  St. 
Lucie  Plant,  Unit  Nos.  1  and  2,  St.  Lucie 
County,  Florida 

Date  of  application  for  amendments: 
May  23.  2002,  as  supplemented  July  15. 
2002. 

Brief  description  of  amendments: 
Revised  Technical  Specifications  to 
remove  the  requirement  for  operatility 
of  certain  systems  when  handling  fuel 
assemblies  that  have  decayed  a 
sufficient  period  of  time  such  that  dose 
consequences  of  the  postulated  fuel 
handling  accident  remain  below  the 
limits  of  10  CFR  part  100  and  the  NRC 
Standard  Review  Plan  with  these 
systems  unavailable. 

Date  of  issuance:  August  30,  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days  of  issuance. 


Amendment  Nos.:  184  and  127. 

Facility  Operating  License  Nos.  DPR- 
67  and  NPF-16:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  June  25,  2002  (67  FR  42827). 
The  July  15.  2002.  supplement  did  not 
affect  the  original  proposed  no 
significant  hazards  determination,  or 
expand  the  scope  of  the  request  as 
noticed  in  the  Federal  Re^er.  The 
Commission's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  August  30,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station.  LLC, 
Docket  No.  50-220,  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1.  Oswego 
County.  New  York 

Date  of  application  for  amendment: 
June  28,  2002. 

Brief  description  of  amendment:  The 
amendment  revises  Section  6.14, 
"Systems  Integrity."  of  the  Technical 
Specifications  to  eliminate  the  Post 
Accident  Sampling  System  (PASS)  as  a 
potential  leakage  path  outside  the 
primary  containment.  In  addition,  the 
amendment  supersedes  the  previous 
requirements  for  installing  and 
maintaining  the  PASS,  which  were 
imposed  by  NRC  confirmatory  orders 
dated  March  14, 1983.  and  June  12 
1984. 
Date  of  issuance:  August  26,  2002. 
Effective  date:  August  26,  2002. 
Amendment  No.:  174. 
Facility  Operating  License  No.  DPR- 
63:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  July  23.  2002  (67  FR  48219). 
The  Commission's  related  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  26,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nine  Mile  Point  Nuclear  Station,  LLC, 
Docket  No.  50-220.  Nine  Mile  Point 
Nuclear  Station  Unit  No.  1,  Oswego 
County,  New  York 

Date  of  application  for  amendment: 
March  15.  2002. 

Brief  description  of  amendment:  The 
amendment  revised  Section  4.6.4. 
"Shock  Suppressors  (Snubbers)." 
following  the  guidance  of  Generic  Letter 
90-09,  "Alternative  Requirements  for 
Snubber  Visual  Inspection  and 
Corrective  Actions."  dated  December 
11.  1990. 

Date  of  issuance:  August  28.  2002. 

Effective  date:  As  of  the  date  of  its 
issuance  and  shall  be  implemented 
prior  to  the  spring  2003  refueling 
outage. 
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Anwndnwnt  No.:  175. 

Facility  Operatiiifi,  Licf^nsn  So.  DPH- 
63:  Amfindment  n.-visod  the  Tochnical 
Snorifications. 

Date  of  initial  noticff  in  the  Federal 
Register:  April  16,  2002  (67  FR  1H645). 
Tho  Commission's  relatod  evaluation  of 
the  amendment  is  contained  in  a  Safety 
Evaluation  dated  August  28,  2002. 

No  significant  hazards  considerati(m 
comments  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  No.  50-263.  Monticello  Nuclear 
Generating  Plant.  Wright  County. 
Minnesota  \ 

Date  of  application  for  amendment: 
September  27.  2001.  as  supplemented 
by  letter  dated  May  14,  2002. 

Brief  description  of  amendment:  I  he 
amendment  (1)  revises  the  diesel  fuel 
supply  volume  required  for  diesel 
generator  (DC)  operability,  (2)  clarifies 
existing  wording  in  the  Technical 
Specifications  (TS),  (3)  adds  a  TS 
limiting  condition  for  operation  (LCX)), 
and  a  TS  Surveillance  Requirement  (SR) 
regarding  the  DG  air  receivers,  (4) 
deletes  a  current  TS  SR  concerning  D(; 
starting  air  compressors,  and  (5) 
restructures  and  renumbers  the  TS  IXiOs 
and  SR  for  applicability  and 
administrative  purposes. 

Date  of  issuance:  August  27,  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  60  days. 
Amendment  No.:  129. 
Facility  Operating  License  No.  DPR- 
22:  Amendment  revised  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
RegUter:  October  17,  2001  (66  FR 
52801).  The  Commission's  related 
evaluation  of  the  amendment  is 
contained  in  a  Safety  Evaluation  dated 
August  27.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Nuclear  Management  Company.  LLC. 
Docket  Nos.  .50-266  and  .50-3(11.  Point 
Beach  Nuclear  Plant.  Units  2  and  2. 
Town  of  Two  Creeks.  Manitowoc 
County.  Wisconsin 

Date  of  application  for  amendments: 
May  29.  2002.  as  supplemented  July  12, 

2002. 

Brief  description  of  amendments: 
These  amendments  revise  Technical 
Specification  3.8.1.  "AC!  Sources- 
Operating."  to  allow  portions  of 
Surveillance  Requirement  3.8.1  to  be 
performed  with  the  units  in  Mode  1,  2, 
3,  or  4.  The  proposed  amendments  are 
consistent  with  changes  made  to 
NUREC-1431,  Standard  Technical 
Specifications,  Westinghouse  Plants,  by 
Technical  Specification  Task  Force 
(TSTF)  Traveler,  T.STF-283.  Revision  3. 


Date  of  issuance:  August  29.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 

Amendment  Nos.:  204  and  209. 

Facilitv  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  July  9,  2002  (67  FR  45571). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  29.  2002. 

Nr)  significant  hazards  consideration 
(:f)mm(!nts  received:  No. 

Nuclear  Management  Company.  LW, 
Docket  Nos.  50-266  and  50-301.  Point 
Beach  Nuclear  Plant,  Units  1  and  2, 
Town  of  Two  Creeks,  Manitowoc 
County,  Wisconsin 

Date  of  application  for  amendments: 

March  20.  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specification  3.7.8  to  allow  the  service 
water  (SW)  system  to  be  operable  with 
five  operable  SW  pumps,  provided  one 
unit  is  in  Mode  5  or  6.  or  defueled,  and 
the  SW  system  is  capable  of  providing 
the  required  t:ooling  water  flow  to 
required  equipment. 

Date  of  issuance:  August  29.  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  45  days. 
Amendment  Nos.:  205  and  210. 
Facility  Operating  License  Nos.  DPR- 
24  and  DPR-27:  Amendments  revised 
the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  May  14.  2002  (67  FR  34490). 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  29,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

South  Carolina  Electric  &■  Gas  Company. 
South  Carolina  Public  Service 
Authority.  Docket  No.  50-395,  Virgil  C. 
Summer  Nuclear  Station,  Unit  No.  I. 
Fairfield  County,  South  Carolina 

Date  of  application  for  amendment: 
July  24,  2001.  as  supplemented  April  4, 
2002.  May  7,  2002.  )une  17.  2002.  July 
2,  2002.  luly  15.  2002.  and  July  25, 

2002. 

Brief  description  of  amendment:  This 
amendment  increases  the  spent  fuel 
pool  storage  capacity  by  replacing  all  11 
existing  rack  modules  with  12  new 
storage  racks.  The  rerack  increases  the 
storage  capat;ity  from  1,276  storage  cells 
to  1 ,712  storage  cells.  The  degrading 
Borafiex  neutron-absorbing  material  in 
the  existing  rac;ks  will  be  replaced  by 
Bora!  material  that  will  bo  used  in  the 
new  racks. 


Date  of  issuance:  August  30,  2002. 

Effective  date:  August  30.  2002. 

Amendment  No.:  160. 

Facility  Operating  License  No.  NPF- 
12:  Amendment  revises  the  Technical 
Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  June  25,  2002  (67  FR  42810). 
and  repeated  on  August  20.  2002  (67  FR 
53993).  The  supplements  listed  above 
contained  clarifying  information  only 
and  did  not  change  the  initial  proposed 
no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  August  30.  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

STP  Nuclear  Operating  Company, 
Docket  Nos.  50-498  and  50-499,  South 
Texas  Project,  Units  1  and  2,  Matagorda 
County,  Texas 

Date  of  amendment  request: 
December  10.  2001.  as  supplemented  by 
letter  dated  May  23.  2002. 

Brief  description  of  amendments:  The 
amendments  revise  Technical 
Specifications  (TSs)  Surveillance 
Requirements  (SRs)  4.0.1  and  4.0.3.  and 
incorporate  a  Bases  Control  Program  in 
new  TS  6.8.3m.  in  accordance  with  the 
U.  S.  Nuclear  Regulatory  Commission 
(NRC)  staffs  position  on  missed 
surveillances  as  described  in  TS  Task 
Force— 358.  Revision  6.  The  change  to 
SR  4.0.3  extends  the  delay  period, 
before  entering  a  Limiting  Condition  for 
Operation,  following  a  missed 
surveillance.  The  delay  period  is 
extended  from  the  current  limit  of 
"*   *   •  up  to  24  hours"  to"*   *   *  up  to 
24  hours  or  up  to  the  limit  of  the 
specified  surveillance  interval, 
whichever  is  greater."  In  addition,  the 
following  requirement  is  added  to  SR 
4.0.3:  "A  risk  evaluation  shall  be 
performed  for  any  Surveillance  delayed 
greater  than  24  hours  and  the  risk 
impact  shall  be  managed."  In  addition 
to  revising  SR  4.0.3.  part  of  SR  4.0.3  is 
relocated  to  SR  4.0.1  and  SR  4.0.1  is 
revised  to  conform  to  wording 
contained  in  the  improved  Standard 

TSs. 

Date  of  issuance:  August  27.  2002. 
Effective  date:  August  27,  2002. 
Amendment  Nos.:  Unit  1-141;  Unit 

2-129. 

Facility  Operating  License  Nos.  NPF- 
76  and  NPF-80:  The  amendments 
revised  the  Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  February  5.  2002  (67  FR 
5337).  The  May  23,  2002,  supplemental 
letter  provided  clarifying  information 
that  was  within  the  scope  of  the  original 


' 


Federal  Register  notice  and  did  not 
change  the  staffs  initial  no  significant 
hazards  consideration  determination. 
The  Commission's  related  evaluation  of 
the  amendments  is  contained  in  a  Safety 
Evaluation  dated  August  27,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  Nos.  50-338  and  50-339,  North 
Anna  Power  Station,  Units  1  and  2. 
Louisa  County,  Virginia 

Date  of  application  for  amendment: 
November  29.  2001.  as  supplemented 
June  18.  2002. 

Brief  description  of  amendment: 
These  amendments  establish  a  now 
operating  domain  for  the  containment 
partial  pressure. 
Date  of  issuance:  September  5.  2002. 
Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented  at 
the  end  of  the  Cycle  16/17  refueling 
outage  for  Unit  1 ,  and  at  the  end  of  the 
Cycle  15/16  refueling  outage  for  Unit  2. 
Amendment  Nos.:  232/214. 
Facility  Operating  License  Nos.  NPF- 
4  and  NPF-7:  Amendments  change  the 
Technical  Specifications. 

Date  of  initial  notice  in  the  Federal 
Register:  April  30.  2002  (67  FR  21295). 
The  June  18.  2002.  supplement 
f:ontained  clarifying  information  only 
and  did  not  change  the  initial  no 
significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application.  The 
Commis.sion's  related  evaluation  of  the 
amendments  is  contained  in  a  Safety 
Evaluation  dated  September  5,  2002. 

No  significant  hazards  consideration 
comments  received:  No. 

Virginia  Electric  and  Power  Company, 
Docket  No.  50-339.  North  Anna  Power 
Station,  Unit  2.  Louisa  County.  Virginia 

Date  of  application  for  amendment: 
February  11,  2002.  as  supplemented 
May  16,  2002. 

Brief  description  of  amendment:  This 
amendment  revises  the  Facility 
Operating  License  (FOL)  to  allow  the 
operation  of  one  lead  test  assembly 
containing  zirconium-based  alloy  for 
one  cycle,  with  a  lead  rod  burnup  not 
to  exceed  75,000  MWD/MTU. 

Date  of  issuance:  September  4.  2002. 

Effective  date:  As  of  the  date  of 
issuance  and  shall  be  implemented 
within  30  days. 

Amendment  No.:  213. 

Facility  Operating  License  No.  NPF-7: 
Amendment  changes  the  FOL. 

Date  of  initial  notice  in  the  Federal 
Register:  April  30.  2002  (67  FR  21296). 
The  May  16,  2002.  supplement 
contained  clarifying  information  only, 
and  did  not  change  the  initial  proposed 
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no  significant  hazards  consideration 
determination  or  expand  the  scope  of 
the  initial  application.  The 
Commission's  related  evaluation  of  the 
amendment  is  contained  in  a  Safety 
Evaluation  dated  September  4,  2002. 

No  significant  hazards  ctmsideration 
comments  received:  No 

IJalod  Hi  KockvillK,  MarylHrul.  this  fith  d,\\ 
of  .Soplombor,  2002. 

For  tlu!  NucloMr  KtsgulHlory  (iDnimissidii. 
|ohn  A.  Zwolinski, 
Diivctor.  nivision  ofLirrnstn^  Projatl 
Maiuif-emnnt.  Offin;  ofNurinar  liiuirtor 
Huffuidlion. 

Il-K  Doc.  ()2-2:«:<58  Fiiod  !)-Hi-02:  H:4.'i  anil 
BILLING  CODE  7590-01-P 


POSTAL  SERVICE 


Limned  Exception  to  the  Postal 
Service's  Voter  Registration 
Regulations 

action:  Notice. 


SUMMARY:  The  Postal  Service  is 
publishing  notice  that  it  is  providing  a 
temporary  exception  to  postal 
regulations  in  39  CFR  232.1,  whic;h 
prescribe  the  conditions  under  which 
voter  registration  may  take  place  on 
postal  property.  Specifically,  we  are 
providing  a  limited  exception  to  the 
requirement  in  39  CFR  232.1(h)(4)(viii) 
that  confines  registration  activities  to  an 
"appropriate  period  before  an  election." 
DATES:  The  exception  is  effective  when 
published  in  the  Postal  Bulletin  (issue 
22083)  on  September  5.  2002. 
ADDRESSES:  You  can  view  the  Postal 
Bulletin  article  online  at  http:// 

www.usps.com/cpim/ftp/hulletin/ 
ph.htm. 

FOR  FURTHER  INFORMATION  CONTACT: 
Susan  Koetting,  202-268^818. 
SUPPLEMENTARY  INFORMATION: 

Questions  and  Answers  Atiout  the 
Temporary  Exception 

The  Postal  Service  is  providing  a 
temporary  exception  to  the  requirement 
in  39  CFR  232.1(h)(4)(viii)  that  confines 
registration  activities  to  an  "appropriate 
period  before  an  election."'  Information 
about  the  exception  is  provided  as 
follows  in  a  question-and-answer 
format: 


campaign.  The  Postal  Service  is  mainly 
participating  in  this  event  by 
transporting  one  of  the  original 
broadsheets  of  the  [Declaration  of 
Independence  betwecm  display 
locations  around  the  nation.  Although 
most  of  the  activities  as.sociated  with  the 
Road  Trip  will  not  be  held  on  postal 
property,  it  is  possible  that  some  might. 
Any  voter  registration  activities 
associated  with  the  Road  Trip  that  take 
place  nn  postal  property  must  comply 
with  the  Postal  .Service's  voter 
registration  regulations,  except  that  for 
the  purposes  of  the  Road  Trip  only,  the 
Postal  .Service  will  not  r(H]uire 
associated  voter  registration  activities 
'    that  may  take  place  on  postal  property 
to  be  "limited  to  an  appropriate  period 
before  an  election." 

How  Lang  Will  the  Exception  Be  in 
Effect? 

The  Postal  Servicf;  has  alliiwed  a 
temporary  exceptirjn  to  39  CFR 
232.1(h)(4)(viii)  through  November  of 
2004.  which  is  the  sch«!dul(!d  end  of  the 
Rr)ad  Trip. 

Does  the  Exception  Affect  All  of  the 
Regulations  Concerning  Conduct  on 
Postal  Property? 

No.  The  exception  applies  only  to  the 
single  provision  in  39  CFR 
232.1(h)(4){vii),  which  limits 
registration  activities  to  "an  appropriate 
period  before  an  eletrtion."'  The 
exception  only  applies  to  activities 
related  to  the  Road  Trip.  All  other  voter 
registration  activities  that  may  lake 
place  on  postal  property  must  comply 
with  the  Postal  .Service's  voter 
registration  regulations  as  written  in  39 
CFR232.1(h)(4)(viii). 

Who  Should  I  Contact  for  More 
Information  About  the  Exception? 

For  more  information  about  the 
exception.  t:ontact  Su.san  Koetting  at 
202-268-4818. 

Stanley  K.  Mires, 

Cliiff  (:<iiiiisrl.  l^'Kislalivn. 

ll'K  l).H  .  t)2-2:u;M)  Kilint  0-ir>-((2;  H:4.'i  Hrn| 

BILLING  CODE  7710-12-P 


Why  Is  the  Postal  Service  Providing  the 
Exception? 

Beginning  in  September  2002  and 
continuing  for  a  little  over  2  years,  the 
Postal  Service  is  participating  in  the 
Declaration  of  Independence  Road  Trip 
(Road  Trip),  a  nonpartisan  public 
information  and  voter  registration 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46474;  File  No.  4-208] 

Intermarket  Trading  System;  Order 
Grartting  Approval  of  the  Nineteenth 
Amendment  to  the  ITS  Plan  Relating  to 
the  Philadelphia  Stock  Exchange, 
Inc.'s  Implementation  of  a  Remote 
Specialist  Program 

On  May  3,  2002,  the  Intermarket 
Trading  System  Operating  Committee 
("ITSOC")  submitted  to  the  Securities 
and  Exchange  Commission 
("Commission"),  pursuant  to  Section 
11 A  of  the  Securities  Exchange  Act  of 
1934  {"Act"),i  and  Rule  llA3a3-2 
thereunder.-  a  proposed  amendment 
("Nineteenth  Amendment")  to  the 
restated  ITS  Plan. '  The  proposed 
amendment  recognized  the  Phlx's 
implementation  of  a  remote  specialist 
program.  Notice  of  the  proposed 
amendment  appeared  in  the  Federal 
Register  on  June  26.  2002.*  The 
Commission  received  no  comments  on 
the  proposed  amendment.  This  order 
approves  the  proposed  amendment. 

The  proposed  amendment  recognizes 
the  Phlx's  implementation  of  its  remote 
specialist  program.^  Specifically,  the 
ITSOC  proposes  to  amend  Sections  1 
("Definitions"),  6(a){i){A)  ("Receipt  of 
Quotations").  6(a){ii)  ("Description  of 
ITS  Transactions"),  and  8(a)  ("System 
Access")  of  the  ITS  Plan  to  include 
references  regarding  the  premises  of 
Phlx  Remote  Specialists  on  which  ITS 
stations  are  located,  and  define  the 
terms  "Phlx  Remote  Specialist,"  "  "Phlx 


Registered  Specialist,"  ^  and  "Phlx 
Designated  Specialist."" 

The  Commission  finds  that  the 
proposed  amendment  is  consistent  with 
the  Act  and  the  rules  and  regulations 
thereunder  applicable  to  the  ITS  and.  in 
particular.  Sections  llA(a){l)(C)(ii)  and 
(D)  of  the  Act,"  and  Rule  llA3-2(c)(2) 
thereunder,'"  which  require  among 
other  things,  that  a  plan  amendment 
must  be  necessary  or  appropriate  m  the 
public  interest  for  the  protection  of 
investors  and  the  maintenance  of  fair 
and  orderly  markets,  and  shall  remove 
impediments  to,  and  perfect  the 


M5U.S.C.  78k-l. 
M7CFR240.n.^a3-2 

^The  rrS  is  a  National  Market  System  ("NMS") 
plan,  which  was  designed  to  facilitate  intermarket 
trading  in  exchange-listed  equity  securities  based 
on  current  quotation  information  emanating  from 
the  linked  markets.  See  Securities  Exchange  Act 
Release  No.  19456  (lanuary  27.  1983).  48  FR  4938 
(February  3. 1983). 

The  ITS  Participants  include  the  American  Stock 
Exchange  LLC  (Amex").  the  Boston  Stock  Exchange. 
Inc  CBSE-).  the  Chicago  Board  Options  Exchange. 
Inc.  (■•CBOE"),  the  Chicago  Stock  Exchange.  Inc. 
("CHX").  the  Cincinnati  Stock  Exchange.  Inc. 
CCSE"),  the  National  Association  of  Securities 
Dealers,  Inc.  (•NASD"),  the  New  York  Stock 
Exchange,  Inc.  ("NYSE"),  the  Pacific  Exchange.  Inc. 
("PCX"),  and  the  Philadelphia  Stock  Exchange.  Inc. 
("Phlx")  ("Participants"). 

*  See  Securities  Exchange  Act  Release  No.  46091 
Oune  19,  2002).  67  FR  43182. 

5  See  Securities  Exchange  Act  Release  No.  45184 
(December  21.  2001),  67  FR  622  (January  4.  2002) 
(order  approving  SR-Phlx-2001-98). 

BThe  terra  "Phlx  Remote  Specialist"  is  defined  in 
the  proposed  amendment  as  a  Phlx  Registered 
Specialist  who  is  authorized  by  Phlx  Rule  461  to 
conduct  his/her  regular  specialist  trading  activities 
at  remote  locations  off  the  floor  of  the  Phlx. 


The  term  "Phlx  Registered  Specialist"  is  defined 
in  the  proposed  amendment  as  a  PhU  member  who 
has  been  appointed  and  registered  pursuant  to  Phlx 
Rule  202  to  act  as  a  market  maker  in  one  or  more 
securities  traded  through  ITS. 

»The  term  "Phlx  Designated  Specialist"  is 
defined  in  the  proposed  amendment  as  a  Phlx 
Registered  Specialist  appointed  by  the  Phlx  to 
coordinate  the  handling  of  commitments  to  trade 
received  by  the  Phlx. 

The  Designated  Specialist  ("DS")  is  responsible 
for  responding  to  incoming  ITS  Commitments.  In 
the  case  of  a  Commitment  that  has  been  divided 
among  more  than  one  Specialist,  the  DS  is  (a)  the 
Specialist  who  has  been  allocated  the  largest 
individual  portion  of  the  Commitment  pursuant  to 
the  split,  or  (b)  if  two  or  more  Specialists  each 
receives  an  equal  amount  of  the  Commitment  split 
which  is  larger  than  the  amount  allocated  to  any 
other  Specialist,  the  Specialist  who  first  quoted  the 
volume  Any  portion  of  the  Commitment  that 
remains  unallocated  after  the  Commitment  split 
(the  "Remaining  Portion")  is  made  available  for 
execution  by  the  Primary  Specialist  and  the 
Remaining  Portion  is  ignored  for  purposes  of 
determining  the  Designated  Specialist. 

Inbound  ITS  Commitment  volume  is  split  based 
on  PHLX  "available  volume"  at  the  time  the 
Commitment  arrives,  which  may  consist  of  two  or 
more  Specialists.  The  "available  volume'  is  (1)  the 
displayed  bid  or  offer  size,  plus  (2)  any  non- 
displayed  automatic  matchable  interest  (in  Mch 
case  less  any  volume  that  has  been  marked  by  the 
system  as  unavailable  because  of  either  a  trade  that 
has  occurred  or  because  of  another  incoming 
Commitment  that  was  received  prior  to  the  amval 
of  the  Commitment  with  respect  to  which  the  split 
is  being  made). 

Automatic  matchable  interest  represents 
manually  quoted  interest  and  round  lot  limit  order 
volume  other  than  (a)  block  limit  orders  that  have 
not  been  displayed,  (b)  All  Or  None  limit  orders, 
and  (c)  Short  .Sale  limit  orders  that  have  not  been 
displayed.  The  incoming  ITS  Commitment  is  split 
among  the  available  volume  based  on  pnce.  then 
account  type  (agency  before  principal)  and  then 
time  if  the  available  volume  is  greater  than  the 
inbound  ITS  Commitment.  For  instance,  as  between 
two  principal  quotes  at  the  same  price,  the  earlier 
in  time  participates  first  and  may  fill  the  entire 
incoming  Commitment  up  to  the  size  of  his  or  her 
bid/offer. 

In  the  case  of  a  Commitment  divided  among  more 
than  one  Specialist ,  after  a  certain  time  has  expired 
(exposing  their  split  of  the  ITS  Commitment  to 
eligible  specialists  and  allowing  the  non-Designated 
Specialists  to  respond),  then  the  Designated 
Specialist  may  respond,  which  causes  a  single  Phlx 
response  to  be  sent.  See  email  from  Carla  Behnfeldt, 
Phlx  to  Katherine  England,  Assistant  Director, 
Joseph  Morra.  Special  Counsel,  and  Usa  N.  )ones. 
Attorney.  Division  of  Market  Regulation. 
Commission,  dated  Septeber  5,  2002. 
"15  LI.S.C.  78k-l(a)(l)(C)  (ii)  and  (D). 
1"  17  CFR  240.1lA3-2(c)(2). 


mechanisms  of,  a  national  market 

system. 

The  proposal  provides  for  the 
recognition  of  the  Phlx's  use  of  remote 
specialists  to  carry  out  their  specialist 
operations  off  the  floors  of  the  Phbc, 
similar  to  the  BSE  and  the  PCX.^ '  The 
Commission  believes  that  the  proposed 
amendment  should  improve  the 
efficiency  and  reliability  of  ITS. 

/( is  therefore  ordered,  pursuant  to 
Section  llA(a)(3){B)  of  the  Act.'^  that 
the  proposed  Nineteenth  Amendment 
be,  and  hereby  is,  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.*' 

Margaret  H.  McFarland, 
Deputy  Secretary. 
(FR  Doc.  02-23605  Filed  9-16-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-^«479;  File  No.  SR-Amex- 
2002-57] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  to  Proposed 
Rule  Change  and  Amendment  Nos.  1 
and  2  Thereto  by  the  American  Stock 
Exchange  LLC  Relating  to  the 
Automatic  Execution  of  Broker-Dealer 
Options  Orders 

September  10,  2002. 

Pxirsuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")  1  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  June  24. 
2002.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  Items  I  and 
n  below,  which  Items  have  been 
prepared  by  the  Amex.  On  August  2. 
2002.  the  Exchange  filed  Amendment 
No.  1  to  the  proposed  rule  change.^  On 


'  ■■  See  Securities  and  Exchange  Act  Release  No. 
43520  (November  3,  2000),  65  FR  68165  (November 
14,  2000)  (order  approving  the  recognition  of  BSE  s 
and  PCXs  remote  specialist  programs  in  ITS). 

12  15U.S.C.  78k-l(a)(3)(B). 

13  17  CFR  200.30-3(a)(29). 
>  15  U.S.C  78s(b)(l). 

2  17CFR240.19b-4. 

3  See  Letter  from  Jeffrey  P.  Bums,  Assistant 
General  Counsel,  Amex,  to  Jennifer  L.  Colihan, 
Special  Counsel.  Division  of  Market  Regulation 
(•■Division"),  Commission,  dated  August  1.  2002 
("Amendment  No.  1").  In  Amendment  No.  1.  the 
Exchange:  (1)  Re-numbered  the  last  paragraph  of 
Amex  Rule  933  as  "(e)".  (2)  clarified  that  options 
orders  that  are  routed  to  the  specialist  s  Amex 
Options  Display  Book  ("AODB ")  are  manually 
executed;  (3)  deleted  a  footnote  relating  to  trading 
on  the  International  Securities  Exchange:  and  (4) 


UMI 


September  4.  2002.  the  Exchange  filed 
Amendment  No.  2  to  the  proposed  rule 
change.''  The  Commission  is  publishing 
this  notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons  and  to  grant  accelerated 
approval  to  the  proposed  rule  change. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  amend 
Amex  Rule  933  to  permit  off-floor  and 
on-floor  broker-dealer  options  orders  to 
be  executed,  on  a  case-by-case  basis, 
through  the  Exchange's  automatic 
execution  system  ("Auto-Ex").  Below  is 
the  text  of  the  proposed  rule  change. 
Proposed  new  language  is  italicized; 
deletions  are  bracketed. 

Rule  933.  Automatic  Execution  of 
Options  Orders 

(a)  Only  non-broker/dealer  customer 
orders  shall  be  eligible  for  execution  on 
the  Exchanges  Automatic  Execution 
System  (Auto-Ex),  except  that  the 
Options  Floor  Trading  Committee 
("Floor  Committee")  may  determine,  on 
an  issue-by-issue  basis,  to  allow  the 
following  types  of  orders  to  be  executed 
on  Auto-Ex: 

(1)  Broker-dealer  orders;  or 

(2)  Broker-dealer  orders  that  are  not 
for  the  accounts  of  market  makers  or 
specialists  on  an  exchange  who  are 
exempt  from  the  provisions  of 
Begulation  T  of  the  Federal  Reserve 
Board  pursuant  to  Section  7(c)(2)  of  the 
Securities  Exchange  Act  of  1934. 

For  the  purposes  of  this  Rule,  the  term 
broker/dealer  includes  foreign  broker/ 
dealers. 

(b)  Broker-dealer  orders  entered 
through  the  Exchange's  order  routing 
system  will  not  be  automatically 
executed  against  orders  in  the  limit 
order  book.  Broker-dealer  orders  may 
interact  with  orders  in  the  limit  order 
book  only  after  being  re-routed  to  the 
Amex  Options  Display  Book  (AODB)  for 
execution. 

(c)  If  the  Floor  Committee  permits 
broker-dealer  orders  to  be  automatically 
executed  in  an  issue  pursuant  to  this 
Rule,  then  it  may  also  permit  the 
following  with  respect  to  such  orders: 

(1)  The  maximum  order  size  eligibility 
for  broker-dealer  orders  may  be  less 
than  the  applicable  order  size  eligibility 
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replaced  the  order  designation  described  as  "CUST/ 
BD "  with  "BD." 

*  See  Letter  from  Jeffrey  P.  Bums,  Assistant 
General  Counsel.  Amex,  to  Jennifer  L.  Colihan, 
Special  Counsel,  Division,  Commission,  dated 
September  3,  2002  ("Amendment  No.  2').  In 
Amendment  No.  2,  the  Exchange  deleted  the 
reference  to  "other  broker-dealers"  in  proposed 
subparagraph  (d)  of  Amex  Rule  933. 


for  non-broker-dealer  customer  orders; 
and 

(2)  Non-broker-dealer  customer  orders 
may  be  eligible  for  automatic  execution 
at  the  current  best  bid  or  offer  displayed 
by  another  options  exchange  pursuant 
to  Commentary  .01  while  broker-dealer 
orders  are  not  so  eligible. 

(d)  Exchange  Registered  Options 
Traders  must  assure  that  orders  for  their 
own  accounts  are  not  entered  on  the 
Exchange  and  represented  or  executed 
in  violation  of  the  following  provisions: 
Rule  157  (Orders  With  More  Than  One 
Broker),  Rule  103(b)  (Initiation  of 
Transaction  for  Joint  Acct),  Rule  111(c) 
(Concurrent  Representation),  and 
Section  9  of  the  Securities  Exchange  Act 
of  1934  (Wash  Sales). 

(e)  [(b)]  The  Exchange  shall  determine 
the  size  parameters  of  orders  eligible  for 
entry  into  its  Automatic  Execution 
System  (Auto-Ex).  An  Auto-Ex  eligible 
order  for  any  account  in  which  the  same 
person  is  directly  or  indirectly 
interested  may  only  be  entered  at 
intervals  of  no  less  than  15  seconds 
between  entry  of  each  such  order  in  a 
call  class  and/or  a  put  class  for  the  same 
option  issue.  Members  and  member 
organizations  are  responsible  for 
establishing  procedures  to  prevent 
orders  in  a  call  class  and/or  a  put  class 
for  the  same  option  issue  for  any 
accoimt  in  which  the  same  person  is 
directly  or  indirectly  interested  firom 
being  entered  at  intervals  of  less  than  15 
seconds. 

Commentary 

.01  No  change 
.02  No  change 
.03    No  change 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  initiated  Auto-Ex  in  certain 
index  options  in  the  mid-1980s  and 
later  extended  its  application  to  equity 


options. s  The  introduction  of  the 
Exchange's  Auto-Ex  system  was  a 
response  to  member  firm  initiatives 
indicating  that  customers  would  gain 
confidence  in  the  listed  options  markets 
if  quick,  single-price  executions  at 
posted  prices  were  available. 

Due  to  technological  advances  over 
the  past  several  years,  a  greater  number 
of  customers  and  other  market 
participants  now  have  obtained  the 
ability  to  use  a  combination  of  high 
speed  automated  market  watch  and 
electronic  order  routing  systems  to  enter 
orders  directly  and  indirectly  into  Auto- 
Ex.  In  recent  years,  the  Exchange 
received  Commission  approval  to 
enhance  Auto-Ex  by  providing 
automatic  price  matching  and 
improvement  for  orders  executed 
through  Auto-Ex,  thereby  eliminating 
the  need  for  certain  orders  to  be  routed 
to  the  specialist's  AODB.** 

For  the  purpose  of  permitting  both  on- 
floor  and  off-floor  broker-dealer  orders 
access  to  the  Exchange's  Auto-Ex 
system,  the  Exchange  is  proposing  to 
permit  entry  of  broker-dealer  orders  in 
Auto-Ex.  subject  to  Options  Floor 


'^  See  Securities  Exchange  Act  Release  Nos.  22610 
(November  8.  1985),  50  FR  47480  (November  18, 
1985)  (pilot  program  for  XMI  options):  23544 
(August  20.  1986),  51  FR  30601  (August  27.  1986) 
(permanent  approval  of  XMI  pilot):  and  24714  (July 
17,  1987).  52  FR  28396  (July  29.  1987)  (expansion 
to  competitively  traded  options).  Aulo-Ex  is  an 
automated  execution  system  thai  enables  member 
firms  to  route  public  customer  market  and  limit 
orders  in  options  for  automatic  execution  at  the  bid 
or  offer  displayed  at  the  time  the  order  is  entered. 
According  to  the  Exchange,  Auto-Ex  executes,  al  Ihe 
displayed  bid  or  offer,  customer  market  and 
immediately  executable  limit  option  orders  up  to  a 
specified  number  of  contracts  routed  through  the 
Common  Message  Switch  ("CMS")  and  Ihe  Amex 
Order  File  ("AOF").  There  are,  however,  some 
situations  in  which  orders  otherwise  eligible  for 
execution  on  Auto-Ex  are  routed  to  the  specialists 
book,  known  as  the  "AODB."  for  an  execution. 
These  situations  occur  when  (ij  the  best  bid  or  offer 
is  represented  by  a  limit  order  on  the  AODB.  (ii) 
the  best  bid  or  offer  is  lucked  or  crossed,  (iii)  there 
is  a  better  bid  or  offer  being  displayed  by  a 
(ompeting  market  or  (iv)  when  certain  systems 
allowable  parameters  have;  been  exceeded. 
Automatic  executions  through  Auto-Ex  are 
currently  available  for  public  customer  orders  of 
250  contracts  or  less  in  all  series  of  options  traded 
on  (he  Exchange  except  for  options  on  the  QQQ.  For 
QQQ  options,  automatic  executions  are  available  up 
to  2.000  contracts  for  the  two  near  term  series  and 
1 .000  contracts  for  all  other  series.  See  Securities 
Exchange  Act  Release  Nos  45756  (April  15.  2002), 
67  FR  19603  (April  22,  2002)  and  45828  (April  25. 
2002).  67  FR  22140  (May  2.  2002). 

'•In  particular,  the  recent  Auto-Ex  enhancements 
provide:  (1)  automatic  price  matching  when  the  b<'sl 
bid  or  offer  for  that  series  being  displayed  bv  a 
(ompeting  market  is  within  a  spe<:ified  number  of 
trading  increments  or  "ticks"  of  the  bid  or  offer 
being  displayed  by  the  Amex:  and  (2)  automatic 
prii  e  improvement  on  Auto-Ex  for  orders  within 
the  e.stablished  order  size  parameters  when  Amex 
is  displaying  the  best  bid  or  offer  and  specialists 
and  ROTs  wish  to  impnive  upon  their  own  bid  or 
offer  by  a  specified  number  of  trading  increments. 
See  (^mmentarv  .01  to  Amex  Rule  933. 
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Committee  (the  "Floor  Committee") 
approval.  The  Floor  Committee  would 
be  permitted  to  approve  a  specialist's 
request  for:  (a)  automatic  execution  of 
broker-dealer  orders,  regardless  of  type. 
in  particular  options  issues;  or  (bj 
automatic  execution  of  broker-dealer 
orders  in  particular  options  issues, 
excluding  those  orders  that  are  for  the 
accounts  of  registered  market  makejs " 
and  specialists. 

Under  the  proposed  rule  change,  if 
the  Floor  Committee  permits  automatic 
execution  of  all  broker-dealer  orders, 
then  any  order,  regardless  of  type  in  a 
particular  option  issue,  for  the  account 
of  a  registered  market  maker  or 
specialist,  including  orders  for  Amex 
Registered  Options  Traders  ("ROTs"). 
would  be  eligible  for  automatic 
execution  through  Auto-Ex.  However, 
execution  of  broker-dealer  orders  would 
be  provided  outside  of  Auto-Ex  when 
orders  reside  in  the  limit  order  book." 
Specifically,  if  there  is  a  customer  limit 
order  in  the  in  the  limit  order  book  that 
is  priced  at  the  national  best  bid  or  offer 
("NBBO"),  then  an  inbound  market  or 
limit  order  for  the  account  of  a  broker- 
dealer  will  be  re-routed  to  the 
specialist's  AODB  for  manual  execution. 

Under  the  proposed  rule, 
automatically  executed  broker-dealer 
orders  may  be  subject  to  certain 
limitations.  First,  broker-dealer  orders 
may  have  a  smaller  order  size  eligibility 
parameter  for  automatic  execution  than 
public  customer  orders.  Second,  broker- 
dealer  orders  in  an  issue  may  be 
ineligible  for  NBBO  step-up  while 
customer  orders  in  that  issue  are  eligible 
for  NBBO  step-up  pursuant  to 
Commentary  .01  to  Amex  Rule  933.'' 


."Section  3(a)(38)  of  the  .\ct  defines  "tn.irket 
maker"  as  anv  specialist  perniitted  to  act  as  a 
dealer,  anv  dealer  acting  in  the  capacity  of  a  block 
positioner,  and  anv  dealer  who.  with  respect  to  a 
securitv.  holds  himself  out  (by  entering  quotations 
in  an  inter-dealer  communications  systems  or 
otherwise)  as  being  willing  to  buy  and  sell  such 
securitv  for  his  own  account  on  a  regular  or 
continuous  basis.  15  U.S.C.  78c(3)(38). 

"Similar  to  the  Pacific  Exchange.  Inc.  ("PCX") 
and  the  Chicago  Board  Options  Exchange.  Inc . 
("CBOE").  the  Amex  will  not  automaticallv  exftule 
broker-dealer  orders  against  orders  residing  in  the 
limit  order  book,  but  instead,  such  broker-dealer 
orders  will  be  routed  to  the  AODB  for  manual 
execution.  The  PCX  and  CBOE  both  prohibit  broker- 
dealer  orders  from  an  automatic  execution  against 
orders  residing  in  the  limit  order  book. 
.Accordingly,  at  the  PCX  and  CBOE  broker-dealer 
orders  are  required  to  be  re-routed  to  a  floor  broker 
for  representation  in  the  trading  crowd  in  order  to 
interact  with  orders  in  the  limit  order  book.  In 
addition,  the  rules  of  the  PCX  and  CBOE  both 
prohibit  broker-dealer  orders  from  being  placed  in 
the  limit  order  book.  See  Securities  Exchange  Act 
Release  Nos.  45032  (.November  6.  2001).  66  FR 
57145  (November  14.  2001)  (SR-PCX-OO-05)  .md 
45967  (Mav  20.  2002),  67  FR  37888  (Mav  30.  2002) 
(SR-CBOE-2002-221. 

''This  would  provide  the  Floor  Committee  with 
the  discretion  to  permit  automatic  "step-up"  for 


Accordingly,  unless  automatic  step-up 
executions  on  Auto-Ex  cire  authorized 
by  the  Floor  Committee  for  eligible 
broker-dealer  orders,  such  orders  would 
be  rejected  and  re-routed  to  the 
specialist's  AODB  for  manual  execution. 

The  Exchange's  electronic  order 
routing  system  currently  distinguishes 
between  customer  and  non-customer 
orders  based  upon  the  provided  order 
origin  information.  Consistent  with 
Amex  Rules,  order  tickets  are  required 
to  designate  the  type  of  account  as  part 
of  the  terms  for  each  order.  For  example, 
the  current  account  type  codes  for 
options  transactions  are  as  follows:  (1) 
"BD"  indicates  a  broker-dealer  order  for 
a  customer  order;  (2)  "CUST"  identifies 
a  clearing  member's  account  that 
handles  only  transactions  cleared  and 
positions  carried  by  a  clearing  member 
on  behalf  of  its  customers;  such  an 
account  does  not  handle  transactions  of 
market  makers  and  specialists,  which 
are  cleared  through  their  own  accounts; 
(3)  "FIRM"  identifies  a  clearing 
member's  account  that  handles  only 
transactions  cleared  and  positions 
carried  on  behalf  of  non-customers;  (4) 
"PRIN"  identifies  a  member's  market 
maker  account  that  handles  only 
transactions  cleared  and  positions 
carried  on  behalf  of  an  Amex  ROT;  and 
(5)  "NMEM"  identifies  a  non-member's 
market  maker  account  that  handles  only 
transactions  cleared  and  positions 
carried  on  behalf  of  a  non-member 
market  maker.  Currently,  only  orders 
with  "CUST"  designations,  and  which 
are  not  designated  "BD,"  are  permitted 
to  be  automatically  executed  through 
Auto-Ex.  The  proposal  would  give  the 
Floor  Committee  the  discretion  to  allow 
orders  with  "BD,"  "FIRM,  "PRIN,"  and 
"NMEM"  designations  to  be 
automatically  executed. 

In  cormection  with  permitting  the 
automatic  execution  of  orders  for  the 
accounts  of  Amex  ROTs  and  other 
Amex  broker-dealers,  certain  limitations 
under  current  Amex  rules  will  apply. 
First,  Amex  Rule  157  prohibits 
members,  member  firms  or  subsidiaries 
of  such  firms  to  use  more  than  one 
broker  for  the  same  order  or  orders  for 
the  same  principal.  Amex  Rule  157, 
designed  to  prohibit  unfcur  competition, 
would  prohibit  a  member  from  entering 
an  electronic  order  that  could  match 
against  an  order  for  an  affiliated  account 
represented  by  a  broker  or  affiliated 
trader  in  the  crowd.'"  Second,  Amex 


Rule  103(b)  prohibits  on-floor 
transactions  for  joint  accounts  with  non- 
members  and  other  persons  over  which 
the  Exchange  does  not  have 
jurisdiction.'^  Therefore,  a  member 
caimot  enter  an  order  for  a  joint  account 
in  which  a  non-member  has  an 
interest.i2  Third,  Amex  Rules  111(c). 
950(c)  and  Commentary  .06  to  Amex 
Rule  958  prohibit  a  ROT,  while  on  the 
floor  of  the  Exchange,  from  effecting 
transactions  for  his  own  account  while 
also  handling  as  a  broker  off-floor  orders 
in  the  same  security  during  the  same 
trading  session.  Fourth,  Amex  Rules 
111(d),  950(c),  Commentary  .01  to  Amex 
Rule  950(c)  and  Commentary  .06  to 
Amex  Rule  958  restrict  ROTs  and 
market  makers  located  on  an  exchange 
or  trading  floor  other  than  the  Amex 
("Competing  Market  Makers")  from 
retaining  priority  over,  or  having  parity 
with,  an  off-floor  order  when 
establishing  or  increasing  positions. '^ 
Accordingly,  pursuant  to  Amex  Rule 
950(c)  and  Commentary  .01  to  Amex 
Rule  950(c),  orders  establishing  or 
increasing  positions  for  ROTs  and 
Competing  Market  Makers  are  required 
to  be  so  identified  so  that  such  orders 
are  routed  to  the  specialist's  AODB  for 
manual  handling.  However,  orders  to 
liquidate  or  cover  an  existing  position 
could  be  permitted  an  automatic 
execution  via  Auto-Ex.  Lastly,  the 
automatic  execution  of  orders  for  the 
accovmts  of  Amex  ROTs  and  other 
Amex  broker-dealers  would  not  be 
permitted  if  that  same  ROT  or  an 
associated  market  maker  or  specialist 
has  signed  onto  Auto-Ex  in  that  security 
as  a  "wash  sale"  may  result  in  violation 
of  Article  V,  Section  4(c)  of  the 
Exchange's  Constitution  as  well  as 
section  9  of  the  Act.''' 

These  prohibitions  against  "dual 
representation"  would  be  violated  in  the 
following  situation:  A  ROT  in  the  XYZ 
trading  crowd  enters  an  order  in  XYZ 
options  for  his  own  accoiuit  with  a  floor 
broker.  The  floor  broker  then  represents 
the  order  while  the  market  maker  is  still 
present  in  the  XYZ  trading  crowd.  A 
similar  violation  would  occur  if,  a  ROT 
in  the  XYZ  trading  crowd  initiated  an 
order  in  XYZ  options  with  his  upstairs 


eligible  .Auto-Ex  broker-dealer  orders  or  distinguish 
between  public  customer  orders  and  eligible  broker- 
dealer  orders. 

'"Telephone  call  between  Jeffrey  P.  Burns. 
Assistant  Ceneral  Counsel.  Amex  and  Jennifer 
t^olihan,  Special  Counsel.  Division.  Commission,  on 
August  13.  2002. 


' '  This  prohibition  does  not  apply  to  a  joint 
account  maintained  solely  for  effecting  bona  fide 
arbitrage  or  to  any  purchase  or  sale  by  a  specialist 
or  odd-lot  dealer  for  any  joint  account  permitted  by 
Amex  Rules  175(b)  or  203. 

'■^Telephone  call  between  Jeffrey  P.  Burns, 
Assistant  General  Counsel,  Amex  and  Jennifer 
Colihan,  Special  Counsel,  Division.  Commission,  on 
August  13,  2002. 

"Commentary  03  to  Amex  Rule  950(c)  provides 
an  exception  for  orders  for  the  account  of  a  member 
or  broker-dealer,  which  establish  or  increase  a 
position. 

■■•15  U.S.C.  78i. 
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brokerage  firm  and  the  brokerage  firm 
routed  the  order  to  the  Amex  where  it 
was  either  automatically  executed  or 
routed  to  the  AODB.  In  either  case,  the 
ROT  will  have  violated  Amex  Rule 
111(c).  Likewise,  if  the  ROT  were 
trading  in  person  for  a  joint  account  in 
that  situation,  and  that  same  ROT 
initiated  the  order  on  behalf  of  the  same 
joint  accoimt  which  order  was  then 
routed  to  the  Amex  for  execution  then 
that  ROT  would  have  violated  Amex 
Rule  111(c)  and  Amex  Rule  103(b), 
which  provide  a  similar  prohibition  on 
concurrent  representation  when  a  ROT 
is  trading  in  a  joint  account.  In  addition, 
if  a  ROT  enters  an  order  for  his  own 
accoimt  with  a  brokerage  firm,  and  the 
order  is  routed  to  the  Amex  where  it  is 
executed  against  the  same  ROT's 
account,  there  will  be  a  possible  "wash 
sale"  nde  violation  regardless  of 
whether  the  trade  was  subsequently 
nullified. 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
Commission's  approval  of  the  Options 
Intermarket  Linkage  Plan  (the  "Linkage 
Plan"). '5  Although  the  Linkage  Plan 
limits  access  to  eligible  market  makers 
on  behalf  of  public  customer  orders  and 
market  maker  and  specialist  principal 
accounts,  the  Commission  in  the 
Linkage  Plan  Release  indicated  its 
support  for  broader  access  between 
options  markets,  i.e.  non-market  maker 
broker-dealers. i«  The  Exchange  submits 
that  by  potentially  permitting  all  broker- 
dealers  to  utilize  Auto-Ex,  the  instant 
proposal  furthers  the  goals  of  a  national 
market  system  by  assuring  that  quotes 
can  be  promptly  accessed  by  all  market 
participants. 

The  Exchange  believes  that  the 
proposed  rule  change  to  permit  the 
automatic  execution  of  all  broker-dealer 
orders,  subject  to  Floor  Committee 
approval,  is  a  legitimate  means  for  the 
Amex  to  compete  for  orders  for  the 
accounts  of  Competing  Market  Makers, 
as  well  as  other  broker-dealers.  The 
Exchange  notes  that  the  CBOE,  PCX, 
and  the  Philadelphia  Stock  Exchange, 
Inc.  ("Phbc")  all  have  the  ability  to 
automatically  execute  broker-dealer 
orders  in  varying  degrees.''' 


'=*  See  Securities  Exchange  Act  Release  No.  430B6 
(July  28.  2000).  65  FR  48023  (August  4. 
2000)("Linkage  Plan  Release"). 

'"Id.  See  also  Amex  Rule  940  (Interim  Options 
Linkage  Program)  and  Securities  Exchange  Act 
Release  No.  44271  (May  7.  2001),  66  FR  26887  (Mav 
15.2001). 

' '  See  supra  note  8.  The  Phlx  also  received 
approval  on  a  six-month  pilot  basis  permitting  off- 
floor  broker-dealer  orders  to  have  electronic  access 
to  the  specialist's  limit  order  book  and  automatic 
execution  under  certain  conditions.  See  Securities 
Exchange  Act  Release  No.  45758  (April  15.  2002). 
67  FR  19610  (April  22,  2002). 


2.  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act."*  in  general,  and 
furthers  the  objectives  of  Section 
6(b)(5), 19  in  particular,  in  that  it  is 
designed  to  perfect  the  mechanisms  of 
a  free  and  open  market  and  the  national 
market  system,  protect  investors  and  the 
public  interest  and  promote  just  and 
equitable  principles  of  trade  by 
providing  broker-dealers  access  to  the 
Exchange's  Auto-Ex  system.  The 
Exchange  believes  that  this  should 
provide  additional  incentives  for  Amex 
market  participants  to  quote 
competitively,  and  in  tiuTi,  should  result 
in  competitive  pricing  and  enhanced 
liquidity  on  the  Exchange  and  the 
options  markets.  In  addition,  the 
Exchange  further  represents  that  the 
proposed  rule  change  is  consistent  with 
section  11(a)  of  the  Act  20  and  Rule 
lla2-2(T)thereunder.2i 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifdi  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 


'«  15  U.S.C.  7811(b). 
'"15  U.S.C.  78f(b)(5). 
^"15  U.S.C.  78k(a). 
^' 17  CFR  240.1  Ia2-2(T). 


available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex'  All 
submissions  should  refer  to  File  No.  SR- 
Amex-2002-57  and  should  be  submitted 
by  October  8,  2002. 

IV.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  requirements  of  the  Act  and  the 
rules  and  regulations  thereunder 
applicable  to  a  national  securities 
exchange. -2  In  particular,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 
requirements  of  section  6(b)(5)  of  the 
Act  2  1  which  requires,  among  other 
things,  that  the  rules  of  an  exchange  be 
designed  to  promote  just  and  equitable 
principles  of  trade,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market, 
and  to  protect  investors  and  the  public 
interest. 24 

The  Commission  finds  that  it  is 
consistent  with  the  Act  to  allow  broker- 
dealer  orders  to  be  eligible  for  automatic 
execution  through  the  Exchange  Auto- 
Ex  system,  subject  to  the  approval  for 
the  Floor  Committee,  and  limitations  on 
dual  representation  and  wash  sales.  The 
Commission  believes  that  the  proposal 
should  allow  the  Exchange  to  improve 
the  efficiency  with  which  orders  for  the 
accounts  of  broker-dealers  are  executed. 
By  providing  prompt  execution  for 
broker-dealer  orders,  the  proposal  also 
may  help  attract  broker-dealer  options 
orders  to  the  Exchange,  and  thus  help 
improve  the  depth  and  liquidity  of  the 
Exchange's  options  market.  Further,  the 
Commission  notes  that  the  Amex 
represented  that  Auto-Ex  has  sufficient 
capacity  to  handle  the  processing  of  the 
potential  increased  order  flow.^s 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
prior  to  the  thirtieth  day  after  the  date 


•'-  In  approving  this  proposed  rule  change,  the 
Commission  has  considered  the  proposed  rule's 
impact  on  efficiencv.  competition,  and  upilal 
formation.  15  IJ.S.C.  78c(f). 

-M5l.!.S.C.  78flb)(5). 

-'■'  The  Exchange  submitted  a  letter  to  the  DiviMon 
representing  that  the  proposal  is  consistent  with 
section  11  (a)  of  the  Act  and  Rule  1  Ia2-2(T)  under 
the  .^ct.  See  letter  to  ( jtherine  Mc<;uire,  Cihief 
(Counsel.  Division.  Commission,  fron)  leffrev  P. 
Burns.  Assistant  (Jeneral  Counsel,  .\mex.  dated 
|unc  27.  2002  In  response  to  the  Ex(  hange's 
request.  Commission  staff  has  provided  interpretive 
guidance  to  the  Exchange  under  sedinii  11(a)  of  the 
Act.  15  U.S.C.  78k(a).  .See  letter  from  Paula  R 
lenson.  Deputy  Chief  Counsel.  Division. 
Commission,  to  Jeffrey  P  Burns.  As.sjstant  Ceneral 
(;ounsel.  Amex.  dated  |ul\  9.  2002. 

-'  Telephone  call  tietween  leffrev  P  Burns. 
.Assistant  General  C>5un.sel.  ,\mex  and  lennifer 
Colihan.  Special  C^ounsel.  Division.  C:ommission.  on 
August  13.  2002 
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of  publication  of  the  notice  thereof  in 
the  Federal  Register.  CBOE,  Phlx.  and 
PCX  all  permit,  to  some  extent,  broker- 
dealer  orders  to  be  executed  On  their 
automatic  execution  systems. 
Accordingly,  the  Commission  believes 
that  no  new  issues  are  being  raised  by 
Amex's  proposed  rule  change.  The 
Commission  believes,  therefore,  that 
granting  accelerated  approval  of  the 
proposed  rule  change  is  appropriate  and 
consistent  with  sections  6  and  19(b)  of 
the  Act.-'' 

V.  Conclusion 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act.-'"  that  the 
proposed  rule  change  (SR-Amex-2002- 
57)  is  approved  on  an  accelerated  basis. 

For  th«  Commissinn.  hy  the  Division  ol 
Markiit  Reguialion.  pursuant  In  dflMoalfd 
authorilv.-" 

Margaret  H.  McFarland. 
Deputy  Sfrrntary: 

|FR  Doc.  UZ-Z.inM  Kiieil  '»-lH-()2:  HA5  ,\m\ 
BILLINO  CODE  M10-01-l> 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46463;  File  No.  SR-Amex- 
2002-47]  I 

Self-Regulatory  Organizations;  Notice 
of  Filing  of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
American  Stock  Exchange  LLC 
Relating  to  Non-Member  Fees  for 
Transactions  in  Nasdaq  Securities 
Traded  on  an  Unlisted  Basis 

Seplomber  10.  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.- 
notice  is  hereby  given  that  on  June  '.i. 
2002.  the  American  Stock  Exchange  LLC 
("Amex"  or  "Exchange")  filed  with  the 
Securities  and  Exchange  Commission 
("SEC"  or  "Commission")  the  proposed 
rule  change  as  described  in  items  1.  II. 
and  III  below,  which  Items  have  been 
prepared  by  the  Amex. '  The 
Commission  is  publishing  this  notice  to 


'■  l'>  \   .SI.    THt  ,111(1  7Hv|h| 

-■••■  17  CKK  j.m  t(»-)l,i)(i.;) 

'  IJ  I   .S,(;   7Hs|li)(ll 
17(:tK  240  I'tl>-4. 

'On  liiiii'  I  \ .  :J(MI2.  AiiifV  Rlf<l  AriiciHiiii>'ni  So 
t  III  (  Lirifv  lliHt  till'  S'lO.IKI  I  .ip  nil  tr.iiis.ii  Imii 
I  li.inii's  fur  rriiss  lr;iili's  .i|>|)lii's  In  c.ii  h  m'Ii'  nl  iIm' 
tfHili'  On  .\iJ«tist  27.  2002.  .VriifX  lilfil  .■XiiumiiIitu-mI 
\ii  2  111  ri-iiiii  1'  lrins,i(  linti  Iim:s  tor  iinn-iii'Miiliir 
innipflins  riwirkit  iii,ik»'rs  frniii  SO  40  (M.r  I'M)  sh.ifs 
In  So  r>  |)iT  100  sh.iri".. 


solicit  comments  on  the  proposed  rule 
change  from  interested  persons."' 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  adopt 
transaction  fees  for  non-member  trades 
in  Nasdaq  securities  admitted  to 
dealings  on  an  unlisted  basis.  The  text 
of  the  proposed  revision  to  the 
Exchange's  fee  schedule  is  below. 
Additions  are  italicized. 


Floor  Fees  through  Registration  and 
IDC  Fees  (No  change) 

Equity  Fees 

Amex  Listed  Company  Equity  Fee 
Schedule  (No  change) 

X'asdaq  UTP  Equity  Fee  Schedule 

Non-Member  Competing  Market  Maker 

trades:  S.15  per  100  shares 
Non-Member  Customer  trades:  $.15  per 

100  shares 
S'otes: 

1.  A  "competing  market  maker"  is 
defined  as  a  specialist  or  market  maker 
registered  as  such  on  a  registered  stock 
exchange  (other  than  the  Amex)  or  on 
X'asdaq.  or  a  market  maker  bidding  and 
offering  over-the-counter,  in  an  Amex 
traded  security. 

2.  The  term  "customer"  includes  any 
market  participant  other  than  a 
"competing  market  maker. " 

:i.  The  transaction  charge  for  crosses 
is  subject  to  a  maximum  charge  of  $50 
per  side. 

Amex  Exchange  Traded  Funds  Fee 
Schedule  (No  change) 

Bond  Charges  through  Other  Fees  (No 
change) 

*        •        *        *        * 

(b)  Not  applicable. 

(c)  Not  applicable. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of,  and  the  basis  for,  the 
proposed  rule  change  and  discus.sed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
mav  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A,  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  Exchange  is  implementing  a 
program  to  trade  Nasdaq  securities  on 
an  unlisted  basis.  The  Exchange, 
accordingly,  is  implementing  a  separate 
fee  schedule  for  transactions  in  Nasdaq 
securities  admitted  to  dealings  so  that 
the  Amex  can  be  competitive  with  other 
market  centers  that  trade  Nasdaq 
securities.  The  proposed  fees  are  in  line 
with  similar  fees  charged  by  other 
market  centers  for  transactions  in 
Nasdaq  securities. 

2.  Statutory  Basis 

The  proposed  rule  change  is  ^ 

consistent  with  section  6(b)  of  the  Act  '■ 
in  general  and  furthers  the  objectives  of 
Section  6(b)"  in  particular  in  that  it  is 
designed  to  provide  for  the  equitable 
allocation  of  reasonable  dues.  fees,  and 
other  charges  among  its  member,  issuers 
and  other  persons  using  its  facilities. 

B.  Self- Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  proposed  fee  change  will  impose 
no  burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members.  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Within  35  days  of  the  date  of 
publication  of  this  notice  in  the  Federal 
Register  or  within  such  longer  period  (i) 
as  the  Commission  may  designate  up  to 
90  days  of  such  date  if  it  finds  such 
longer  period  to  be  appropriate  and 
publishes  its  reasons  for  so  finding  or 
(ii)  as  to  which  the  Exchange  consents, 
the  Commission  will: 

(A)  by  order  approve  such  proposed 
rule  change,  or 

(B)  institute  proceedings  to  determine 
whether  the  proposed  rule  change 
should  be  disapproved. 

rv.  Solicitation  of  Comments 

Interested  persons  are  invited  to- 
submit  written  data,  views  and 
arguments  concerning  the  foregoing. 


'  Sec  Sii  iinlii's  I.X(  hailKi!  A(.t  Krii-iisr  Nn.  4h4H4 
IScpli-ii'liiT  10,  2002).  whii.li  inipli'iiiiTils  Ihnsi; 
s.inif  fi'i'N  tnr  mcinliiTs. 


Federal  Register /Vol.  67.  No.  180 /Tuesday.  September  17.  2002  /  Notices 


58659 


'15li..S,C:.  7Hl(b). 
■15  1  ..S.C.  78r(l))(4l. 


including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  2054»-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  fi-om  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-47  and  should  be 
submitted  by  October  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.' 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  02-23535  Filed  9-16-02;  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46484;  Flls  No.  Sft-Amex- 
2002-59] 

Self-Regulatory  Organlzatlont;  Notice 
of  Filing  and  ImnMdlate  Effwtlvenesa 
of  Proposed  Rule  Change  by  the 
American  Stock  Exchange  L1.C 
Relating  to  Fees  for  TransacUons  In 
Nasdaq  Securities  Traded  on  an 
Unlisted  Trading  Privileges  Basis 

September  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  thereunder.z 
notice  is  hereby  given  that  on  August 
27.  2002.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I.  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Amex. '  The 


•  17(:FK200.30-:i(a)(12). 

"15li..S.{:.  78s(b)(l). 

-  17(:FK  240.1 9l>-4. 

'Till!  proposal  wa.s  originaliv  filed  on  |un(!  2H, 
2002.  On  Aususl  19.  2002.  Am.rx  filed  Am.!iicimenl 
No.  1  to  clarify  thai  the  proposed  transaclMiii  fees 
(inly  apply  to  member  transac;li()n.s.  On  Au«ii.sl  27. 
2002.  Amex  filed  Amcndmi'iil  No.  2  lo  reduce 
traiisai.lion  lees  for  menilier  i  ompetinx  market 


Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons.* 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  adopt 
transaction  fees  for  trades  in  Nasdaq 
securities  traded  pursuant  to  Unlisted 
Trading  Privileges  ("UTP").  The  text  oT 
the  proposed  rule  change  is  below. 
Proposed  new  language  is  in  italics. 
***** 

Floor  Fees  through  Registration  and 
IDC  Fees  (No  change) 

Equity  Fees 

Amex  Listed  Company  Equity  Fee 
Schedule  (No  change) 

Nasdaq  UTP  Equity  Fee  Schedule 
Specialist  trades:  $.w  per  100 

shares 
Member  Competing  Market       $.  15  per  100 

Maker  trades:  shares 

Amex  Option  Market  Maker     $.  15  per  100 

trades:  shares 

Trades  by  Amex  Equity  $.15  per  100 

Traders:  shares 

Member  Customer  trades:  $.15  per  100 

shares 

Notes: 

1.  The  Exchange  will  waive  the 
transaction  charge  for  specialist 
principal  trades  for  six  months  after  the 
start  of  Nasdaq  UTP  trading  for 
specialist  firms  that  do  not  charge  any 
commission  to  "customers  '  in  Nasdaq 
UTP  securities. 

2.  A  "competing  market  maker"  is 
defined  as  a  specialist  or  market  maker 
registered  as  such  on  a  registered  stock 
exchange  (other  than  the  Amex)  or  on 
Nasdaq,  or  a  market  maker  bidding  and 
offering  over-the-counter,  in  an  Amex 
traded  security. 

3.  The  term  "customer"  includes  any 
market  participant  other  than  a 
"competing  market  maker. " 

4.  The  transaction  charge  for  crosses  ^ 
is  subject  to  a  maximum  charge  of  $50 
per  side  per  trade. 

Amex  Exchange  Traded  Funds  Fee 
Schedule  (No  change) 

Bond  Charges  through  Other  Fees  (No 

change) 

***** 

(b)  Not  applicable. 

(c)  Not  applicable. 


II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Amex  included  statements  concerning 
the  purpose  of.  and  the  basis  for.  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  the  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B,  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A  Self-Regulatory  Organization 's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  Exchange  proposes  to  implement 
a  program  to  trade  Nasdaq  securities  on 
a  UTP  basis.-^  The  Exchange, 
accordingly,  is  implementing  a  separate 
fee  schedule  for  transactions  in  Nasdaq 
securities  admitted  to  trading  on  the 
Exchange  pursuant  to  UTP  to  make  the 
Amex  competitive  with  other  market 
centers  trading  Nasdaq  securities.  The 
Exchange  asserts  that  the  proposed  fees 
are  similar  to  those  charged  by  other 
market  centers  for  transactions  in 
Nasdaq  securities  traded  pursuant  to 
UTP. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposed  rule  change  is  consistent  with 
Section  6(b)  of  the  Act.**  in  general,  and 
the  provisions  of  Section  6(b)(4)  of  the 
Act.''  in  particular,  which  requires  that 
the  rules  of  an  exchange  provide  for  the 
equitable  allocation  of  reasonable  dues, 
fees,  and  other  charges  among  its 
members  and  issuers  and  other  persons 
using  its  facilities. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Amex  does  not  believe  that  the 
proposed  rule  change  will  result  in  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 


makers  from  S0.40  per  1(H)  shares  lo  S  0  Ifi  per  10(1 
shares  Betaiise  this  is  a  siibslanlive  amindmeiil. 
the  f  iimmissioii  deems  the  proposal  In  h.ive  Imm-ii 
filed  on  the  dale  it  reteived  Ameii<lnieiit  No  2, 

^  Sw  Securities  FCxchange  Act  Rele.ise  No,  4(.4H  ( 
(.SeplBmlM!r  10.  2002).  which  proposes  to  implement 
these  fees  lor  iioiiiiieinbers. 


•.SivSei  uiitiis  l.xi  li.iMHi.  Ai  I  Keleasi'  \ii  45:«,5 
l|.imiai\  :)0,  20021.  (.7  IK  '^,(,2(i  (I  el.riiarv  U.  2(K)2) 
I.SK-Aiiiex-2001-10fi|  (Noljee  of  Amexs  proposed 
IrailmR  rules  (or  Nasdaq  securities  traded  |iiirsuaiit 
tiilTP). 

"15i;..S.(:.  7Kf(l)) 

'ISH.S.C.  7Hf(l.)|4) 
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C.  Self-Regulatory  Organization  s 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

Written  comments  were  neither 
solicited  nor  received. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  proposed  rule  change 
has  become  effective  upon  filing 
pursuant  to  Section  19{b)(3)(A)(ii)  of  the 
Act"  and  subparagraph  (f)(2)  of  Rule 
19b-^  "  thereunder,  because  it 
establishes  or  changes  a  due.  fee,  or 
other  charge.  At  any  time  within  60 
days  of  the  filing  date,  the  Commission 
may  summarily  abrogate  such  rule 
change  if  it  appears  to  the  Commission 
that  such  action  is  necessary  or 
appropriate  in  the  public  interest,  for 
the  protection  of  investors,  or  otherwise 
in  furtherance  of  the  purposes  of  the 
Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW., 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offi:e  of  the  Exchange.  All 
submissions  should  refer  to  File  No. 
SR-Amex-2002-59  and  should  be 
submitted  by  October  8.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland. 
Deputy  Serretan. 

|FR  Doc.  02-23.536  Filed  9-1B-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46486;  File  No.  SR-Amex- 
2002-71] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
American  Stocit  Exchange  LLC  To 
Extend  a  Suspension  of  Transaction 
Charges  for  Certain  Exchange  Traded 
Funds 

.September  10,  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
(■'Act").'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August 
29.  2002.  the  American  Stock  Exchange 
LLC  ("Amex"  or  "Exchange")  filed  with 
the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I.  II  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
The  Exchange  filed  the  proposal 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act. '  and  Rule  19b-^(f)(6)  thereunder.'' 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.^  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Amex  proposes  to  extend  until 
September  30,  2002.  the  suspension  of 
Amex  transaction  charges  for  the 
Lehman  1-3  year  Treasury  Bond  Fund; 
iShares  Lehman  7-10  year  Treasury 
Bond  Fund;  Lehman  20+  year  Treasury 
Bond  Fund;  and  i Shares  OS  $  InvesTop 
Corporate  Bond  Fund  for  specialist. 
Registered  Trader  and  broker-dealer 
orders.  The  text  of  the  proposed  rule 
change  is  available  at  the  Amex  and  at 
the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
its  proposal  and  discussed  any 
comments  it  received  regarding  the 
proposal.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 


in  Item  IV  below.  The  Amex  has 
prepared  summaries,  set  forth  in 
Sections  A.  B  and  C  below,  of  the  most 
significant  aspects  of  such  statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  Amex  has  suspended  transaction 
charges  for  transactions  in  the  iShares 
Lehman  1-3  year  Treasury  Bond  Fund 
(Symbol:  SHY);  iShares  Lehman  7-10 
year  Treasury  Bond  Fund  (Symbol:  lEF); 
iShares  Lehman  20+  year  Treasury  Bond 
Fund  (Symbol:  TLT);  and  iShares  GS  $ 
InvesTop  Corporate  Bond  Fund 
(Symbol:  LQD)("Funds")  (collectively, 
"Securities")  for  (1)  customer  orders 
and  (2)  until  August  31.  2002,  specialist, 
Registered  Trader  and  broker-dealer 
orders.B  With  this  proposed  rule  change, 
the  Amex  is  extending  until  September 
30.  2002,  the  suspension  of  transaction 
charges  for  specialist.  Registered  Trader, 
and  broker-dealer  orders.  No  other 
changes  are  proposed  with  this  filing, 
and  this  filing  has  no  bearing  on  the 
suspension  of  transaction  charges  as 
they  pertain  to  customer  orders.^ 

The  Exchange  believes  a  suspension 
of  fees  for  the  Securities  is  appropriate 
to  enhance  the  competitiveness  of 
executions  in  the  Securities  on  the 
Amex.  The  Exchange  will  reassess  the 
fee  suspension  as  appropriate,  and  will 
file  any  modification  to  the  fee 
suspension  with  the  Commission 
pursuant  to  Section  19(b)(3)(A)  of  the 
1934  Act. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  Section  6(b) 
of  the  Act »  in  general,  and  furthers  the 
objectives  of  Section  6(b)(4) "  in 


Msr.S.C.  78s(b)(:t)(A)(ii). 

■'ir(:FR240.i9i>-i(n(2i. 

"M7(:FR20O.:)0-3(a)(12). 


>  ISl'.S.C.  78s(b)(l). 
-  17(:FK24().19|)-4. 

'  15  1  s.c:.  7HMi))(:i)(A). 

M7(:KR  24().19t>-4(f}(6). 

•Tht>  b.x(  hanRfi  asktid  the  Commission  to  waive 
Ihi'  5-()hv  pre-filins  notice  requirement  and  the  30- 
dav  operativo  delay.  Sep  Rule  19b-4(n(6)(iii).  17 
(:FR240.19b-4(n(6)(iii). 


6  Sep  Securities  Exchange  Act  Release  No.  46384 
(August  20,  2002),  67  FR  55048  (August  27. 
2002)(SR-Amex-2O02-64). 

'  In  its  proposed  rule  change,  the  Amex  states  that 
certain  charges  that  were  suspended  by  SR-Amex- 
2002-64  are  currently  in  place,  the  Amex  confirmed 
that  the  suspension  of  charges  that  was  established 
in  SR-Amex-2002-64  remains  in  effect,  and  that  the 
only  purpose  of  the  instant  filing  is  to  extend  the 
suspension  of  transaction  charges  for  specialist, 
Registered  Trader,  and  broker-dealer  orders  in  the 
•Securities  until  September  30.  2002.  See  footnote  6, 
supra.  The  Amex  clarified  that  this  statement 
inaccurately  implies  that  certain  charges  exist, 
when  in  actuality,  these  charges  were  suspended  in 
SR-Amex-2002-64,  and  that  this  proposed  rule 
change  simply  extends  until  September  30,  2002 
the  suspension  of  transaction  charges  for  specialist. 
Registered  Trader,  and  broker-dealer  orders  in  the 
Securities.  Telephone  conversation  between 
Michael  Cavalier.  Asso<;iate  General  Counsel. 
Amex.  and  loseph  P.  Morra.  Special  Counsel. 
Commission.  September  10,  2002. 
«15lI.S.C.  78f(b). 
"15  U.S.C.  78f(b)(4). 
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particular  in  that  it  is  intended  to  assure 
the  equitable  allocation  of  reasonable 
dues,  fees,  and  other  charges  among  the 
Amex's  members  and  issuers  and  other 
persons  using  its  facilities. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

Because  the  foregoing  proposed  rule 
change  does  not: 

(i)  Significantly  affect  the  protection 
of  investors  or  the  public  interest; 

(ii)  Impose  any  significant  burden  on 
competition;  and 

(iii)  Become  operative  for  30  days 
from  the  date  on  which  it  was  filed,  or 
such  shorter  time  as  the  Commission 
may  designate,  it  has  become  effective 
pursuant  to  Section  19(b)(3)(A)  of  the 
Act  1"  and  Rule  19b-^(f)(6) 
thereunder."  At  any  time  within  60 
days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

The  Amex  has  requested  that  the 

Commission  waive  the  5-day  pre-filing 

notice  requirement  and  the  30-day 

operative  delay.  The  Commission 

believes  waiving  the  5-day  pre-filing 

notice  requirement  and  the  30-day 

operative  delay  is  consistent  with  the 

protection  of  investors  and  the  public 

interest.  Waiver  of  the  notice 

requirement  and  acceleration  of  the 

operative  date  will  permit  the  Amex  to 

suspend  these  fees  immediately.  For 

these  reasons,  the  Commission 

designates  the  proposal  to  be  effective 

and  operative  upon  filing  with  the 
Commission.'^ 


•"15  U.S.C.  78s(b)(3)(A). 

i'17CFR240.19b-4(fl(6). 

"  For  purposes  only  of  accelerating  the  operative 
date  of  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition,  and  capital  formation.  15 
U.S.C.  78c(f). 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Amex.  All 
submissions  should  refer  to  file  number 
SR-Amex-2002-71  and  should  be 
submitted  by  October  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[FR  Doc.  02-23537  Filed  &-16-02:  8:45  am] 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34M6480;  File  No.  SR-BSE- 
2002-07] 

Self-Regulatory  Organizations;  Boston 
Stock  Exchange,  Inc.;  Order  Approving 
Proposed  Rule  Change  Relating  to 
Competing  Specialists  and  Objections 
to  Competing  Specialist  Competition 

September  10.  2002. 

I.  Introduction 

On  June  25.  2002,  the  Boston  Stock 
Exchange,  hic.  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission"),  pursuant 
to  section  19(b)(1)  of  the  Securities 
Exchange  Act  of  1934  ("Act").i  and 
Rule  19b-4  thereunder,^  a  proposed  rule 
change  related  to  competing  specialists 
and  objections  to  competing  specialist 
competition.  The  proposed  rule  change 
was  published  for  comment  in  the 


'M7  CFR  200.3O-3(a)(12). 
'  15  U.S.C.  78s(b)(l). 
■'17CFR240.19b-4. 


Federal  Register  on  July  30,  2002.  <  No 
conmients  were  received  on  the 
proposal.  This  order  approves  the 
proposed  rule  change. 

II.  Description  of  the  Proposal 

The  Exchange  proposes  to  amend  the 
section  of  the  Exchange's  Competing 
Specialist  Initiative  ("CSI")  procedures 
relating  to  objections  to  competition 
filed  by  a  regular  specialist.  The 
Exchange  is  seeking  to  implement  a 
procedure  that  would  permit 
competition  pending  a  final  review  of 
any  objection  to  competition  filed  by  a 
regular  specialist. 

Under  current  CSI  procedures  set 
forth  in  Chapter  XV.  Dealer  Specialists, 
Section  18.  Procedures  for  Competing 
Specialists,  any  objection  to  competition 
by  a  regular  specialist  will  prevent  a 
competing  specialist  from  trading,  and 
competing  with  the  regular  specialist,  in 
the  security  at  issue,  until  the  objection 
is  adjudicated  by  the  Exchange's  Market 
Performance  Committee  ("MPC").  In 
order  to  streamline  this  process,  the 
Exchange  is  proposing  that  a  majority  of 
the  floor  members  of  the  MPC  be  able 
to  vote  to  permit  competition  in  a 
security  pending  the  formalization  of  a 
regular  specialist's  objection  and  the 
subsequent  convening  of  a  full  meeting 
of  the  MPC  to  review  the  objection. 

in.  Discussion 

The  Commission  finds  that  the 
proposed  rule  change  is  consistent  with 
the  provisions  of  section  6(b)  of  the 
Act.''  in  general,  and  section  6(b)(5)  of 
the  Act.^  in  particular,  which  requires, 
among  other  things,  that  the  rules  of  an 
exchange  be  designed  to  promote  just 
and  equitable  principles  of  trade,  to 
foster  cooperation  and  coordination 
with  persons  engaged  in  regulating 
transactions  in  securities,  to  remove 
impediments  to  and  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and,  in 
general,  to  protect  investors  and  the 
public  interest;  and  not  be  designed  to 
permit  tmfair  discrimination  between 
customers,  issuers,  brokers  or  dealers.'' 

The  Commission  believes  that  the 
proposal  should  enhance  competition  to 
the  ultimate  benefit  of  investors,  while 
still  offering  the  regular  specialist  the 
opportunity  to  formalize  an  objection, 
and  have  that  objection  fully 
considered.  Moreover,  the  Commission 


'  See  Securities  Exchange  .^ct  Release  No  462;i8 
duly  19.  2002).  67  FR  49378. 

••  15  U.S.C.  78flb). 

M5  U.S.C.  78flb)(5). 

■^In  approving  this  proposal,  the  Commission  has 
considered  the  proposed  rule's  impact  on 
efficiency,  competition  and  capital  formation  15 
U.S.C.  78clf). 
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believes  that  the  proposal  should 
prevent  a  disingenuous  regular 
specialist  from  abusing  the  competition 
objection  process  by  objecting  to 
specialist  competition  solely  as  leverage 
for  objections  unrelated  to  specialist 
competition. 

rv.  Conclusion  | 

It  is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act/  that  the 
proposed  rule  change  (SR-BSE-2002- 
07)  is  hereby  approved. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  puMuant  to  delegated 
authority." 

Margaret  H.  McFarland, 
Deputy  Secretary. 

|FR  Doc.  02-2.3532  Filed  9-16-02:  »:4r)  ami 
BUJJNG  CODE  MriO-01-^ 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46482;  File  No.  SR-BSE- 
2002-13] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  immediate  Effectiveness 
of  Profwsed  Rule  Change  by  the 
Boston  Stock  Exchange,  Inc.  Relating 
to  an  Interpretation  of  Its  Execution 
Guarantee  Rule 

September  10,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934,'  and 
Rule  19b-4  thereunder,-  notice  is  hereby 
given  that  on  September  4.  2002,  the 
Boston  Stock  Exchange,  Inc.  ("BSE"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II,  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  September  10,  2002, 
the  Exchange  submitted  Amendment 
No.  1  to  the  proposed  rule  change. ' 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Exchange  proposes  to  implement 
an  interpretation  of  its  Execution 
Guarantee  Rule  in  response  to 
Commission  action  regarding  de 


minimis  trades  through  of  certain 
Exchange  Traded  Funds  ("ETFs")  in 
ITS. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  add  Paragraph  .07  to  the 
Interpretations  and  Policies  section  of 
Chapter  II,  Dealings  on  the  Exchange, 
Section  33.  Execution  Guarantee,  of  the 
BSE  Rules.  This  proposed  rule  change  is 
in  response  to  a  Commission  Order 
issued  August  28,  2002,  granting  a  de 
minimis  exemption  for  transactions  in 
certain  ETFs  from  the  Trade-Through 
Provisions  of  the  Intermarket  Trading 
System  ("ITS")  Plan  ("Order").^ 

As  of  the  implementation  date  of  the 
Order,  September  4,  2002.  certain 
executions  that  take  place  according  to 
the  rules  of  the  Exchange  may  be 
deemed  violative  of  the  provisions 
thereof.  Accordingly,  the  Exchange  is 
seeking  to  implement  this  proposed  rule 
change  on  a  temporary  basis,  for  a 
period  of  thirty  days. 

In  Chapter  11,  Dealings  on  the 
Exchange,  Section  33,  Execution 
Guarantee  of  the  BSE  Rules,  paragraph 
(c)(2)  states  that  "All  agency  limit  orders 
will  be  filled  if  one  of  the  following 
conditions  occur  *   *  *  (2)  there  has 
been  price  penetration  of  the  limit  in  the 
primary  market.  *  *  *"  Moreover,  in 
various  sections  of  Chapter  XV.  Dealer 
Specialists,  there  are  similar 
provisions.^  These  provisions,  in 


MSl'.S.C.  78s(b)(2) 

"17CFR200..3O-2(a)(12). 

'15  1J.S.C.  78s(b)(l). 

M7CFR240  19b-» 

'See  letter  from  John  Boese.  Assistant  \'n.c 
President,  Legal  and  Regulatory.  BSE.  to  Alden 
.Adkins.  Associate  Director.  Division  of  Market 
Regulation,  Cx)mmission.  dated  September  9.  2002 
("Amendment  No.  1") 


particular  those  set  forth  in  Chapter  II, 
guarantee  that  a  limit  order  in  a  BSE 
specialist's  book  will  be  filled  if  the 
primary  market  trades  through  the 
limited  price.  The  BSE  specialist 
provides  this  protection  to  its  customer 
limit  orders  in  part  due  to  the  fact  that 
the  specialist  can  seek  relief  through  ITS 
in  the  event  of  a  trade-through. 

As  a  result  of  the  Commission's 
Order,  certain  primary  market  tradSs- 
through  in  ETFs  will  constitute  exempt 
trades-through,  but  will  still,  under  BSE 
Rules,  trigger  an  obligation  on  the  part 
of  a  BSE  specialist  to  provide  trade- 
through  protection.  However,  the 
specialist  will  no  longer  be  able  to  seek 
recourse  to  seek  satisfaction  through  ITS 
from  the  primary  market.  Accordingly, 
the  BSE  specialist  will  be  competitively 
disadvantaged  if  this  section  of  its  rules 
is  strictly  enforced,  while  the  de 
minimis  exemption  exists  for  other  ITS 
participants.  Therefore,  the  BSE  is 
seeking  to  implement  an  Interpretation 
of  Chapter  II,  Section  33(c)(2)  of  its  rules 
permitting  the  Exchange  to  not  enforce 
the  provision  following  a  de  minimis 
trade  through  of  certain  ETFs  outlined 
in  the  Order. 

2.  Statutory  Basis 

The  Exchange  believes  that  the 
proposal  is  consistent  with  the 
requirements  of  section  6(b)  of  the  Act  ^ 
and  furthers  the  objectives  of  Section 
6(b)(5). ^  in  particular,  in  that  it  is 
designed  to  prevent  fraudulent  and 
manipulative  acts  and  practices,  to 
promote  just  and  equitable  principles  of 
trade,  to  facilitate  transactions  in 
securities,  to  remove  impediments  to. 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system,  and.  in  general,  in  that  it  is 
designed  to  protect  investors  and  the 
public  interest;  and  is  not  designed  to 
permit  unfair  discrimination  between 
customers,  issuers,  brokers  or  dealers. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


*  See  Securities  Exchange  Act  Release  No.  46428 
I  August  28.  2002)  Participants  of  the  ITS  Plan  are 
t!xpmpl  from  Section  8(d)  of  the  Plan  for  the  period 
uf  September  4.  2002  until  June  4,  2003  with 
rfspect  to  transactions  in  QQQs,  DIAMONDS,  and 
SPDRs.  that  are  exet:uted  at  a  price  that  is  no  more 
than  three  cents  lower  than  the  highest  bid 
displaved  in  CQS  and  no  more  than  three  cents 
higher  than  the  lowest  offer  displayed  in  CQS. 

•  Sep.  eg.,  (xjmmentary  to  Section  1,  Specialists, 
which  sets  forth  a  specialist's  obligations  in  relation 


to  buying  and  selling  on  a  principal  basis  while 
holding  unexecuted  orders  in  his  book;  Section  2, 
Rpsponsibilities.  which  sets  forth,  in  part,  a 
specialist's  primary  duties  as  agent:  Section  4, 
Precedence  to  Orders  in  the  Book,  which  sets  forth 
the  precedence  parameters  a  specialist  must  adhere 
to;  and  Section  18,  Procedures  for  Competing 
Specialists,  which  sets  forth,  in  various  paragraphs, 
obligations  which  may  conflict  with  the  de  minimis 
exemption  in  the  Order. 

"ISLJ.S.C.  78f(b). 

M5U.S.C.  78f(b)(5). 
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C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  ECRectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(i)  of  the  Act  a  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder.^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  writh  the  Act. 
Persons  making  "written  submissions 
should  file  six  copies  thereof  with  the 
Secretary.  Securities  and  Exchange 
Commission,  450  Fifth  Street.  NW.. 
Washington.  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552.  will  be 
available  for  inspection  and  copying  at 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  BSE.  All 
submissions  should  refer  to  the  File  No. 
SR-BSE-2002-13  and  should  be 
submitted  by  October  8.  2002. 


"15  U.S.C.  78s(b)(3)(A)(i). 
'•17CFR2.40.19b-^(f)(l). 


For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretarv. 

[PR  Doc.  02-23534  Filed  »-16-02;  8:45  am) 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46489;  File  No.  SR-BSE- 
2002-12] 

Self-Regulatory  Organizations;  Notice 
of  Rling  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  No.  1  by  the  Boston  Stock 
Exchange,  Inc.  To  Amend  Its  Fee 
Schedule 

September  11,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),'  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  August  8, 
2002.  the  Boston  Stock  Exchange. 
Incorporated  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  1. 11,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  August  20,  2002.  the  BSE  amended 
the  proposal. 3  The  Exchange  has 
designated  this  proposal  as  one 
establishing  or  changing  a  due.  fee.  or 
other  charge  imposed  by  the  BSE  under 
section  19(b)(3)(A){ii)  of  the  Act."  which 
renders  the  proposal  effective  upon 
filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  its  Floor 
Operations  Fees  Schedule.  The  text  of 
the  proposed  rule  change  is  available  at 
the  BSE  and  at  the  Commission. 


"M7CFR  200.30-3(a)(12). 

•15  U.S.C.  78s(b)(l). 

*17CFR240.19b-». 

'  See  August  19.  2002  letter  from  lohn  A.  Bocse. 
Assistant  Vice  President.  Legal  and  ReRulalor>. 
BSE,  to  Nancy  Sanow,  Assistant  Director.  Division 
of  Market  Regulation.  SEC  and  attachments 
(■'Amendment  No.  1").  Amendment  No.  1 
completely  replaces  and  supersedes  the  onginal 
filing.  For  purposes  of  calculating  the  60-dav 
abrogation  period,  the  (lommi.ssion  considers  the 
period  to  have  commenced  on  August  20.  2002.  the 
date  the  BSE  Fded  Amendment  No.  1. 

M5  U.S.C.  78s(b)(3)(A)(ii). 


n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B.  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulaton-  Organization 's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  Floor 
Operation  Fees  schedule  to  ensure  that 
the  Exchange  recovers  the  fixed  costs  of 
providing  services  to  floor  members. 
Generally,  the  fee  changes  reflect  a  pass- 
through  of  direct  costs  in  certain 
expense  areas  which  are  not  fully  paid 
for  by  floor  members  today.  These  fees 
that  the  BSE  is  amending  in  this 
proposed  rule  change  apply  to  members 
only,  and  the  changes  are  applied  on  a 
non-discriminatory  basis. 

The  proposed  changes  to  the  Floor 
Operation  Fees  schedule  are  (1) 
increasing  the  Specialist/Floor  Trader 
Technology  Fee  (per  BEACON  terminal 
per  month)  from  $250  to  $500:  (2) 
implementing  a  Designated  Examining 
Authority  ("DEA")  fee  of  $400  per 
month  per  firm  where  the  Exchange  is 
not  the  primary  examining  authority, 
and  $600  per  month  per  firm  where  the 
Exchange  is  the  primary  examining 
authority;  (3)  impleinenting  a  $100  SRO 
Fee  (per  specialist  account):  (4) 
implementing  a  $250  Floor  Facility  Fee 
(per  month  per  person  who  regularly 
accesses  the  trading  floor):  (5)  increasing 
the  Specialist  Post  Clearing  and 
Cashiering  fee  from  $500  to  $750  (per 
account  for  the  first  3  accounts  a 
specialist  firm  has  and  $100  for  any 
accounts  a  firm  may  have  in  excess  of 
3):  (6)  decreasing  the  Round  Lot  fee  (per 
order)  from  $.75  to  $.50  and;  (7) 
implementing  a  Clearing  Fee  (per  order) 
of  $,05. 

The  Exchange  is  seeking  these  fee 
increases,  and  direct  cost 
reimbursements  to,  in  part,  fund 
technology  initiatives.  However,  the 
Exchange  seeks  to  charge  its  members  in 
an  equitable  and  fair  manner  for  its 
products  and  services  while  funding 
these  initiatives,  and  at  the  same  time 


.. 
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continue  to  provide  a  high  quality 
marketplace  at  competitive  prices.  The 
Exchange's  decreasing  of  its  Round  Lot 
Fee,  as  well  as  its  relatively  minor 
adjustments  to  other  fees,  is  reflective  of 
this  objective. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  «rith  section 
6(b)  of  the  Act.5  in  general,  and  furthers 
the  objectives  of  section  6(b)(4)  of  the 
Act,6  in  particular,  in  that  the  proposed 
rule  change  provides  for  the  equitable    . 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  the  BSE's 
members. 

B.  Self-Regulatory  Organization 's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  EffiectiTmess  of  the 
Propoaed  Rule  Change  and  Timing  for 
Commission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19{b){3)(A)(ii)  of  the  Act  ^  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder.8  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
argimients  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street.  NW.,  Washington.  DC 
20549-0609.  Copies  of  the  submission. 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 


communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-BSE-2002-12,  and  should  be 
submitted  by  October  8.  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'' 

Margaret  H.  McFarland, 
Deputy  Secretary. 

IFR  Doc.  02-23602  Filed  9-16-02;  8:45  ami 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46488;  File  No.  SR-8SE- 
2002-11] 

Self-ftogulatory  Organizations;  Notice 
of  Hlbig  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  and 
Amendment  Nos.  1  and  2  by  the 
Boston  Stock  Exchange,  Inc.  To 
Amend  Its  Floor  Operations  and 
Transaction  Fees  Schedules 

Septemberl  1.2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act'),i  and  Rule  19b-4  thereunder.^ 
notice  is  hereby  given  that  on  July  22, 
2002,  the  Boston  Stock  Exchange, 
Incorporated  ("BSE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("SEC"  or  "Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  II,  and  III  below,  which  Items 
have  been  prepared  by  the  Exchange. 
On  August  2,  2002,  the  BSE  amended 
the  proposal. '  The  BSE  amended  the 
proposal  again  on  August  20,  2002."  The 


"17  CFK  200.30-.-}(a)(12). 

•  IS  U.S.C.  78s(b)(l). 

■  17  CFR  240.1 9b-4. 

'  Sfp  August  1.  2002  letter  from  lohn  A.  Boese, 
Assistant  Vice  Pr«sidenl  CAVP"),  Legal  and 
Ri'gulalorv'.  BSE,  to  Nancy  Sanow.  Assistant 
Oirt><:tor.  Division  of  Market  Regulation 
rOivision").  SEC;,  and  attachments  ("Amendment 
No.  1")   Although  Amendment  No.  1  makes  no 
sulistantive  changes  to  the  original  filing, 
Amendment  No.  1  completely  replaces  and 
supersedes  the  original  filing,  so  as  to  ensure  that 
the  proposed  rule  change  is  in  proper  format. 

••  Sff  August  19.  2002  letter  from  John  A.  Boese, 
AVP.  Legal  and  Regulatory,  BSE.  to  Nancy  Sanow, 
Assistant  Director.  Division,  SEC,  and  attachments 
(■Amendment  No.  2").  Amendment  No.  2 
completely  replaces  and  sufiersedes  Amendment 
No.  1  and  the  original  filing.  For  purposes  of 
calculating  the  60-day  abrogation  period,  the 


Exchange  has  designated  this  proposal 
as  one  establishing  or  changing  a  due, 
fee,  or  other  charge  imposed  by  the  BSE 
under  section  19(b)(3)(A)(ii)  of  the  Act.^ 
which  renders  the  proposal  effective 
upon  filing  with  the  Commission.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proposed  rule 
change,  as  amended,  from  interested 
persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  BSE  proposes  to  amend  its  Floor 
Operations  and  Transaction  Fees 
Schedules.  The  text  of  the  proposed  rule 
change  is  available  at  the  BSE  and  at  the 
Commission. 

n.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  die  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  incliided  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  Sections  A,  B,  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 

A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1 .  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  amend  the  Exchange's  Floor 
Operation  Fees  and  Transaction  Fees 
schedules  to  allow  the  Exchange  to 
continue  to  charge  in  an  appropriate 
and  equitable  maimer  for  the  products 
and  services  it  provides  to  its  customers. 
The  changes  proposed  are  made  in 
conjunction  with  SR-BSE-2002-10,  and 
the  timing  and  implementation  of  this 
proposal  will  be  subject  to  Commission 
approval  of  SR-BSE-2002-10.  The  fees 
that  the  BSE  is  amending  in  this 
proposed  rule  change  apply  to  members 
only,  and  the  changes  are  applied  on  a 
non-discriminatory  basis. 
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Commission  considers  the  period  to  have  begun  on 
August  20.  2002.  the  date  that  the  BSE  filed 
Amendment  No.  2.  Additionally,  the  Commission 
notes  that  the  BSE  inadvertently  labeled  the  cover 
page  of  Amendment  No.  2  incorrectly.  While  the 
cover  page  says  "Amendment  No.  1,"  the  remaining 
pages  are  correctly  labeled.  The  Commission  notes 
this  error  to  clarify  any  confusion  this  minor, 
technical  error  may  cause. 
M5  li.S.C.  78s(b)(3)(A)(ii). 


The  proposed  changes  to  the  Floor 
Operation  Fees  schedule  will  separate 
the  Specialist  Trade  Processing  fees  into 
two  components.  The  first  component, 
the  basic  Specialist  Trade  Processing 
Fee,  will  be  reduced  from  $.75  to  $.50 
per  order.  Additionally,  the  requirement 
that  an  issue  be  part  of  the  Exchange's 
Competing  Specialist  (CSI)  Program  will 
be  removed.  All  stocks,  regardless  of 
whether  or  not  they  are  part  of  the  BSE's 
CSI  program,  will  be  capped  at  the 
appropriate  levels.  The  Exchange 
believes  that,  because  most  of  the  stocks 
in  the  CTA  top  500  now  offer 
competition  on  the  BSE,  the  condition 
that  a  stock  be  part  of  the  CSI  program 
is  no  longer  necessary.  The  second 
component  proposed  for 
implementation  is  a  Specialist  Clearing 
Fee  of  $.05  per  trade.  This  fee  will  be 
levied  on  all  trades  executed  by  BSE 
specialists  and  will  be  used  to  offset  the 
variable  costs  of  providing  clearing 
services  for  this  segment  of  business. 

The  proposed  changes  to  the 
Transaction  Fees  schedule  will 
eliminate  the  monthly  transaction  fee 
maximum  for  all  automated  BSE  volimie 
and  will  implement  a  new  lower  Value 
Charge  rate  for  those  firms  that  generate 
in  excess  of  $50,000  in  automated  BSE 
transaction  fees.  Once  a  firm  generates 
$50,000  in  automated  BSE  transaction 
fees,  the  current  $.20  per  100  shares  rate 
will  be  reduced  to  $.035  per  100  shares. 
This  rate  will  only  apply  to  those  trades 
that  are  eligible  to  be  charged  this  rate. 
Additionally,  the  Exchange  proposes  to 
remove  the  condition  on  its  Value 
Charges  invoice  that  only  non  self- 
directed  market  and  marketable  limit 
orders  up  to  and  including  2,500  shares 
are  fr«e.  All  market  and  marketable  limit 
orders  up  to  and  including  2,500  shares 
will  now  not  be  levied  a  Value  Charge 
fee. 

2.  Statutory  Basis 

The  Exchange  believes  the  proposed 
rule  change  is  consistent  with  section 
6(b)  of  the  Act,6  in  general,  and  furthers 
the  objectives  of  section  6(b)(4)  of  the 
Act,^  in  particular,  in  that  the  proposed 
rule  change  provides  for  the  equitable 
allocation  of  reasonable  dues,  fees,  and 
other  charges  among  the  BSE's 
members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Exchange  does  not  believe  that 
the  proposed  rule  change  will  impose 
any  burden  on  competition. 


C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  Exchange  has  neither  solicited 
nor  received  comments  on  the  proposed 
rule  change. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Conmiission  Action 

The  proposed  rule  change  has  become 
effective  pursuant  to  section 
19(b)(3)(A)(ii)  of  the  Acta  and 
subparagraph  (f)(2)  of  Rule  19b-4 
thereunder,^  because  it  involves  a  due, 
fee,  or  other  charge.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  such  rule  change  if  it  appears 
to  the  Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

rV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposal  is 
consistent  with  the  Act.  Persons  making 
written  submissions  should  file  six 
copies  thereof  with  the  Secretary, 
Securities  and  Exchange  Commission, 
450  Fifth  Street,  NW.,  Washington,  DC 
20549-0609.  Copies  of  the  submission, 
all  subsequent  amendments,  all  written 
statements  with  respect  to  the  proposed 
rule  change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Exchange.  All 
submissions  should  refer  to  file  number 
SR-BSE-2002-11,  and  should  be 
submitted  by  October  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority.'" 

Margaret  H.  McFarland, 

Deputy  Secretary. 

[PR  Doc.  02-23603  Filed  9-16-02;  8:45  am) 

BILUNG  COOE  aOIO-OI-P 


6  15  U.S.C.  78f(b). 
'15  U.S.C.  78f{b)(4), 


■15  U.S.C,  78s(b)(3)(A)(iil. 
917CFR240.19b-4(f)(2). 
">  1 7  CFR  200.30-3(a)(  1 2 ). 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Relaaae  No.  34-46462;  nie  No.  SFM^BOE- 
2002-45] 

Sett-Regulatory  Organizations;  Notice 
of  Filing  and  Order  Granting 
Accelerated  Approval  of  Proposed 
Rule  Change  by  the  Chicago  Board 
Options  Exchangs,  Inc.  To  Establish 
CBOE  Rule  4.20  Requiring  Each 
Member  and  Member  Organization  To 
Develop  and  Implement  an  Antt-Money 
Laundering  Compliance  Program 

September  5.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act"),i  and  Rule  19b-4  Uiereunder.2 
notice  is  hereby  given  that  on  August 
21,  2002,  the  Chicago  Board  Options 
Exchange,  Inc.  ("CBOE"  or  "Exchange") 
filed  with  the  Securities  and  Exchange 
Commission  ("Commission")  the 
proposed  rule  change  as  described  in 
Items  I  and  II  below,  which  Items  have 
been  prepared  by  the  CBOE.  The 
Commission  is  publishing  this  notice  to 
solicit  comments  on  the  proppsed  rule 
change  from  interested  persons. 

I.  Self>Regulatory  Organization's 
Statement  of  the  Temu  of  Substance  of 
the  Proposed  Rule  Change 

The  CBOE  proposes  to  adopt  CBOE 
Rule  4.20,  Anti-Money  Laundering 
Compliance  Program  (the  "Rule").  The 
Rule  requires  each  member  and  member 
organization  to  develop  and  implement  • 
an  anti-money  laundering  compliance 
program  ("Program")  consistent  with 
applicable  provisions  of  the  Bank 
Secrecy  Act  and  the  regulations 
thereunder.  The  text  of  the  proposed 
rule  change  is  below.  Proposed  new 
language  is  in  italics. 

Anti-Money  Laundering  Compliance 
Program 

Rule  4.20    Anti-Money  Laundering 
Compliance  Program.  Each  member, 
organization  and  each  member  not 
associated  with  a  member  organization 
shall  develop  and  implement  a  written 
anti-money  laundering  program 
reasonably  designed  to  achieve  and 
monitor  compliance  with  the  Section 
352(a)  requirements  of  the  USA 
PATRIOT  Act  (Public  Law  107-56), 
amending  Section  5318  of  the  Bank 
Secrecy  Act  (31  U.S.C.  5311.  etseq), 
and  the  implementing  regulations 
promulgated  thereunder  by  the 
Department  of  the  Treasury.  Each 
member  organization 's  anti-money 
laundering  program  must  be  approved. 


'  15  U.S.C.  78s(bKl) 
'17CFR240.19b-4. 
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in  writing,  by  a  member  of  senior 
management.  The  anti-money 
laundering  programs  required  by  this 
Rule  shall,  at  a  minimum: 

(1)  Establish  and  implement  policies 
and  procedures  that  can  be  reasonably 
expected  to  detect  and  cause  the 
reporting  of  transactions  required  under 
31  U.S.C.  5318(g)  and  the  implementing 
regulations  thereunder; 

(2)  Establish  and  implement  policies, 
procedures,  and  internal  controls 
reasonably  designed  to  achieve 
compliance  with  Section  5318(h)  of  the 
Bank  Secrecy  Act  and  the  implementing 
regulations  thereunder; 

(3)  Provide  for  independent  testing  for 
compliance  to  be  conducted  by  member 
or  member  organization  personnel  or  by 
a  qualified  outside  party; 

(4)  Designate,  and  identify  to  the 
Exchange  (by  name,  title,  mailing 
address,  e-mail  address,  telephone 
number,  and  facsimile  number)  a 
person  or  persons  responsible  for 
implementing  and  monitoring  the  day- 
to-day  operations  and  internal  controls 
of  the  program  and  provide  prompt 
notification  to  the  Exchange  regarding 
any  change  in  such  designation(s);  and 

(5)  Provide  ongoing  training  for 
appropriate  persons. 
***** 

U.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
CBOE  included  statements  concerning 
the  purpose  of  and  basis  for  the 
proposed  rule  change  and  discussed  any 
comments  it  received  on  tlie  proposed 
rule  change.  The  text  of  these  statements 
may  be  examined  at  the  places  specified 
in  Item  III  below.  The  CBOE  has 
prepared  summaries,  set  forth  in 
sections  A.  B,  and  C  below,  of  the  most 
significant  parts  of  such  statements. 

A.  Self-Regulatory  Organization  s 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for.  the  Proposed  Rule 
Change 

1.  Purpose 

On  October  26,  2001,  President  Bush 
signed  into  law  the  USA  PATRIOT  Act 
(the  "PATRIOT  Act"),  which  amends 
among  other  laws  the  Bank  Secrecy  Act 
as  set  forth  in  Title  31  of  the  United 
States  Code  (the  "Code").  The  PATRIOT 
Act  expands  government  powers  to  fight 
the  war  on  terrorism  and  requires  that 
financial  institutions,^  including  broker- 


dealers,  implement  policies  and 
procedures  to  that  end. 

Title  III  of  the  PATRIOT  Act, 
separately  known  as  the  International 
Money  Laundering  Abatement  and  Anti- 
Terrorist  Financing  Act  of  2001 
("MLAA"),  focuses  on  the  requirement 
that  financial  institutions  establish  anti- 
money  laundering  monitoring  and 
supervisory  systems.  Specifically, 
MLAA  Section  352.  which  amends 
Section  5318(h)  of  the  Code,  requires 
each  financial  institution  to  establish 
anti-money  laundering  programs  by 
April  24,  2002  that  include,  at 
minimum:  (1)  The  development  of 
internal  policies,  procedures,  and 
controls;  (2)  the  designation  of  a 
compliance  officer;  (3)  an  ongoing 
employee  training  program;  and  (4)  an 
independent  audit  fimction  to  test 
programs. 

Proposed  CBOE  Rule  4.20 
incorporates  MLAA  Section  352 
requirements  and  also  requires  that  the 
Program  be  in  writing  and  approved,  in 
writing,  by  member  organizations' 
senior  management;  that  a  designated 
"contact  person"  or  persons,  primarily 
responsible  for  each  member's  or 
member  organization's  Program,  be 
identified  to  the  Exchange;  and  that  the 
Program's  policies,  procedures,  and 
internal  controls  be  reasonably  designed 
to  achieve  compliance  with  applicable 
provisions  of  the  Bank  Secrecy  Act  and 
the  implementing  regulations 
thereunder,  as  they  become  effective. 

Further,  the  Rule  addresses  members' 
and  member  organizations'  obligation  to 
establish  and  implement  policies  and 
procedures  that  can  be  reasonably 
expected  to  detect  and  cause  the 
reporting  of  transactions  required  under 
31  U.S.C.  5318(g)  ("Reporting  of 
Suspicious  Transactions")  and  the 
implementing  regulations  thereunder. 
This  reflects  the  MLAA  Section  356 
directive  that  the  Department  of  the 
Treasury  ("Treasury")  publish  such 
implementing  regulations,  specifically 
applicable  to  registered  broker-dealers, 
in  the  Federal  Register  by  specified 
dates. 

Accordingly,  the  Financial  Crimes 
Enforcement  Network  ("FinCEN"), 
through  authority  granted  by  the 
Secretary  of  the  Treasury,  filed 
proposed  amendments  ^  to  the  Bank 
Secrecy  Act  regulations  on  December 
28,  2001.  MLAA  Section  356  requires 
publication  of  these  regulations  in  final 
form  not  later  than  July  2,  2002. 


'  As  defined  in  31  U.S.C.  5312(a)(2). 


^  Financial  Crimes  Enforcement  Network; 
Proposed  Amendments  to  the  Bank  Secrecy  Act 
Reguldtions— 'Requirement  of  Brokers  or  Dealers  in 
.Securities  to  Report  Suspicious  Transactions;"^*6 
FR  67670  (December  31.  2001). 


Generally,  FinCEN's  proposed 
regulations  require  the  filing  of 
Suspicious  Activity  Reports  ("SARs")  in 
a  central  location,  to  be  determined  by    , 
FinCEN,  within  a  specified  timeframe 
initiated  by  the  detection  of  facts 
constituting  a  basis  for  the  filing. 
Proposed  reporting  criteria  stress  the 
development  of  a  sound  risk-based 
program. 

"Tne  Rule  also  highlights  members' 
and  member  organizations'  existing  and 
ongoing  obligation  to  comply  with 
applicable  provisions  of  the  Bank 
Secrecy  Act  and  the  implementing 
regulations  thereimder,  as  they  become 
effective. 

Accordingly,  and  particularly  in  light 
of  the  PATRIOT  Act  amendments, 
members  and  member  organizations 
should  be  cognizant  of  all  existing  and 
pending  Bank  Secrecy  Act 
requirements.  These  include,  but  are  not 
limited  to:  (1)  MLAA  Section  313 
("Prohibition  on  United  States 
Correspondent  Accounts  with  Foreign 
Shell  Banks")— Effective  12/25/01. 
covered  financial  institutions  operating 
in  the  United  States  must  sever 
correspondent  banking  relationships 
with  foreign  "shell  banks,"  i.e.,  banks 
without  a  physical  presence  in  any 
country,  that  are  not  affiliated  with  a 
bank  that  both  has  a  physical  presence 
in  a  country  and  is  subject  to 
supervision  by  a  banking  authority  that 
regulates  the  affiliated  bank;  (2)  MLAA 
Section  312  ("Special  Due  Diligence  for 
Correspondent  Accounts  and  Private 
Banking  Accounts")— Effective  7/23/02, 
financial  institutions  must  be  prepared 
to  apply"*  *  *  appropriate,  specific, 
and,  where  necessary,  enhanced,  due 
diligence"  with  respect  to  foreign 
private  banking  customers  and 
international  correspondent  accounts; 
and  (3)  MLAA  Section  326 
("Verification  of  Customer  Identity") — 
Effective  10/26/02,  financial  institutions 
must  comply  with  a  regulation  issued 
by  the  Secretary  of  the  Treasury 
requiring  the  implementation  of 
"reasonable  procedures"  with  respect  to 
the  verification  of  customer 
identification  upon  opening  an  account, 
maintaining  records  of  information  used 
for  such  verification,  and  the 
consultation  of  a  government-provided 
list  of  known  or  suspected  terrorists. 

2.  Statutory  Basis 

The  CBOE  believes  that  the  proposed 
rule  is  consistent  with  Section  6(b)  of 
the  Act  ^  in  general  and  further,  the 
objectives  of  Section  6(b)(5)  ^  in 
particular,  in  that  they  are  designed  to 
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promote  just  and  equitable  principles  of 
trade  and  to  protect  investors  and  the 
public  interest. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  CBOE  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  not  necessary  or 
appropriate  in  furtherance  of  the 
purposes  of  the  Act. 

C.  Self-Regulatory  Organization's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  solicited 
or  received  with  respect  to  the  proposed 
rule. 

m.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views,  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW., 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  CBOE.  All 
submissions  should  refer  to  File  No. 
SR-CBOE-2002~45  and  should  be 
submitted  by  October  8,  2002. 

rv.  Commission's  Findings  and  Order 
Granting  Accelerated  Approval  of 
Proposed  Rule  Change 

The  Commission  has  reviewed 
carefully  the  CBOE's  proposed  rule 
change  and  finds,  for  the  reasons  set 
forth  below,  the  proposed  rule  change  is 
consistent  with  die  requirements  of 
Section  6  of  the  Act  ^  and  the  rules  and 
regulations  thereunder  applicable  to  a 
national  securities  exchange. 
Specifically,  the  Commission  finds  the 
proposed  rule  change  is  consistent  with 
Section  6(b)(5)  of  the  Act  •»  because  it 
will  promote  just  and  equitable 


M5U.S.C.78f. 

•  15  U.S.C.  78f(b)(5). 


principles  of  trade  and  protect  investors 
and  the  public  interest  by  requiring  the 
CBOE's  members  and  member 
organizations  to  establish,  implement, 
and  improve  anti-money  laundering 
compliance  programs. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  change 
before  the  30th  day  after  the  date  of 
publication  of  notice  thereof  in  the 
Federal  Register.  The  Commission  notes 
that  the  Rule  is  substantially  similar  to 
anti-money  laundering  compliance 
program  rules  adopted  by  The  New 
York  Stock  Exchange.  Inc.  and  the 
National  Association  of  Sectuities 
Dealers.  Inc.  that  the  Commission 
approved  after  full  notice  and 
conunent.^  The  Commission  believes, 
therefore,  that  granting  accelerated 
approval  of  the  proposed  rule  change  is 
appropriate  and  consistent  with  Section 
6oftheAct.io 

It  is  therefore  ordered,  piu'suant  to 
Section  19(b)(2)  of  die  Act."  that  the 
proposed  rule  change  (SR-CBOE-2002- 
45)  is  hereby  approved  on  an 
accelerated  basis. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

(PR  Doc.  02-23529  Filed  9-16-02;  8:45  am] 
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SECURTTIES  AND  EXCHANGE 
COMMISSION 

[nslssss  No.  34-46475;  Hie  No.  SR-CHX- 
2001-32] 

Self-Regulatory  Organizationa;  Order 
Granting  AccelerBtad  Approval  of 
Propoeed  Rule  CtMHige  end 
Amendment  Noa.  1  and  2  by  the 
Chicago  Slock  Exchange, 
Incorporated,  Relating  to  CHX  Article 
XX,  Rule  37  Governing  Automatic 
Execution  of  Merlwt  and  Maricetable 
UmltOrdera 

September  9.  2002. 

On  December  26,  2001,  the  Chicago 
Stock  Exchange,  Incorporated  ("CHX" 
or  "Exchange")  filed  with  the  Securities 
and  Exchange  Commission 
("Commission"  or  "SEC"),  pursuant  to 
section  19(b)(1)  of  the  Secimties 
Exchange  Act  of  1934  ("Act") '  and  Rule 


"  See  Securities  Exchange  Act  lielease  No.  45798 
(April  22.  2002).  67  FR  20854  (April  26,  2002)(order 
approving  SR-NASD-2002-24  and  SR-NYSE- 
2002-10). 

'"15  U.S.C.  78f. 

"  15  U.S.C.  78s(b)(2). 

'•'17CFR200.30-3(a)(12). 

'15  U.S.C.  78s(b)(l). 


19b— 4  thereunder.^  a  proposed  rule 
change  that  would  amend  CHX  Article 
XX.  Rule  37,  which  governs,  among 
other  things,  automatic  execution  of 
market  and  marketable  limit  orders,  to 
provide  CHX  order-sending  firms  with 
greater  flexibility  relating  to  automatic 
execution  of  orders  by  CHX  specialists. 
Specifically,  the  proposed  nde  change 
would  (a)  in  the  case  of  Dual  Trading 
System  issues,  commonly  referred  to  as 
listed  issues,  permit  immediate 
execution  (or  execution  in  15  seconds  or 
less)  of  orders  if  there  is  no  expression 
of  market  interest  by  a  person  physically 
present  at  the  specialist's  post;  and  (b) 
refine  existing  CHX  algorithms  relating 
to  automatic  execution  of  partial  orders 
and  price  improvement  of  such  orders. 
On  June  19.  2002,  the  CHX  amended  the 
proposal. 3  The  CiiX  again  amended  the 
proposed  rule  change  on  July  26.  2002.* 
Notice  of  the  proposed  rule  change,  as 
amended  by  Amendment  Nos.  1  and  2, 
was  published  for  comment  in  the 
Federal  Register  on  August  15.  2002. » 
The  Commission  received  no  comments 
on  the  proposal. 

The  Commission  has  reviewed 
carefully  the  proposed  rule  change,  as 
amended,  and  finds  that  it  is  consistent 
with  the  Act  and  the  rules  and 
regulations  promulgated  thereunder 
applicable  to  a  national  seciirities 
exchange  and,  in  particular,  with  the 
requirements  of  Section  6(b)." 
Specifically,  the  Commission  finds  that 
approval  of  the  proposed  rule  change  is 
consistent  with  Sec^on  6(b)(5)  ^  in  that 
it  is  designed  to  promote  just  and 
equitable  principles  of  trade,  to  remove 
impediments  and  to  perfect  the 
mechanism  of  a  free  and  open  market 
and  a  national  market  system,  and  in 
general,  to  protect  investors  and  the 
public  interest.  For  these  reasons,  the 
Commission  finds  that  the  proposed 
rule  change  is  consistent  with  the 


i 


M7CFR240.19b-4. 

'  See  lune  18,  2002  letter  from  Kathleen  M.  Boege. 
Associate  General  Counsel.  CHX.  to  Nancy  |. 
Sanow,  Assistant  Director.  Division  of  Market 
Regulation  ("Division"),  SEC,  and  attachments 
("Amendment  No.  1").  Amendment  No.  1 
completely  replaced  and  superseded  the  original 
filing. 

*  See  luly  25,  2002  letter  from  Kathleen  M.  Boege. 
Associate  General  Counsel.  CHX,  to  Nancy  ). 
Sanow.  Assistant  Director,  Division,  SEC,  and 
attachments  ("Amendment  No.  2").  Amendment 
No.  2  completely  replaced  and  superseded 
Amendment  No.  1. 

*  Securities  Exchange  Act  Release  No  46321 
(August  7,  2002),  67  FR  53369. 

"15  U.S.C.  78f[b).  In  approving  this  proposal,  the 
Commission  has  considered  the  proposed  rule's 
impiact  on  efficiency,  competition  and  capital 
formation.  15  U.S.C.  78c{f). 

MS  U.S.C.  78f|b)(5). 
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provisions  of  the  Act,  in  general,  and 
with  Section  6(b)(5)"  in  particular. 

The  Commission  finds  good  cause  for 
approving  the  proposed  rule  c.hange,  as 
amended,  prior  to  the  thirtieth  day  after 
the  date  of  publication  of  notice  of  filing 
thereof  in  the  Federal  Register.  In  the 
notice,  the  Commission  indicated  that  it 
would  consider  granting  accelerated 
approval  of  the  proposal  after  a  15-day 
comment  period.  The  Commission 
received  no  comments  on  the  proposal 
during  the  15-day  comment  period. 
Additionally,  the  Commission  believes 
that  the  proposed  rule  change  should 
satisfy  the  concerns  of  order-sending 
firms  that  require  immediate  executions, 
while  preserving  the  fundamental 
protections  of  an  auction  market 
environment.  The  Commission  also 
believes  that  the  proposed  rule  change 
as  it  relates  to  the  refinement  of 
automatic  execution  sequences  and 
price  improvement  algorithms  should 
provide  benefits  to  investors,  and 
therefore,  the  Commission  believes 
accelerated  approval  is  appropriate. 
/( is  therefore  ordered,  pursuant  to 
section  19(b)(2)  of  the  Act,''  that  the 
proposed  rule  change  (SR-CHX-2001- 
.32),  as  amended,  be  and  hereby  is 
approved. 

For  Iht!  Clommission.  In-  llu!  Division  ul 
Marknl  Kemiliilion,  pursucinl  lo  ilelegHlwi 
rtiiltiorily.'" 

Margaret  H.  McFarland. 
Dfpiity  Sr<  mtciry . 
IKK  Hoc.  02-23.530  I-iUfd  «>-ir>-02;  H:-4.t  iiiiil 
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SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46485;  File  No.  SR-PCX- 
2002-59] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  Immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Pacific  Exchange,  Inc.  Relating  to 
Changes  in  Marketing  Fees 

Septembfir  10.  2002. 

Pursuant  to  Section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act")'  and  Rule  19b-4  thereunder,- 
notice  is  hereby  given  that  on  August 
28,  2002,  the  Pacific  Exchange,  inc. 
("PCX")  fded  with  the  Securities  and 
Exchange  Commission  ("Commission") 
the  proposed  rule  change  as  described 
in  Items  I,  11  and  111  below,  which  the 
PCX  has  prepared.  The  Commission  is 


"ISUS.C.  7Hf(bK.5). 
'15U..S.C.  7Bs(l))(2).         I 

"M7(:i-K2(H).:)()-:i(h)(121 
1 1."-.  i;.s.(:.  7HMi))(i). 

■^ITCFK  240  ml)-4 


publishing  this  notice  to  solicit 
comments  on  the  proposed  rule  change 
from  interested  persons. 

I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  PCX  is  proposing  to  change  its 
marketing  fee  for  certain  options  and  to 
adopt  new  marketing  fees  for  recently 
listed  options.  The  text  of  the  proposed 
rule  change  is  available  at  the  PCX  and 
at  the  Commission. 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

in  its  filing  with  the  Commission,  the 
PCX  included  statements  concerning  the 
purpose  of  and  basis  for  the  proposed 
rule  change  and  discussed  any 
comments  it  had  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  IV  below.  The 
PCX  has  prepared  summaries,  set  forth 
in  sections  A,  B,  and  C  below,  of  the 
most  significant  aspects  of  such 
statements. 

A.  Self-ReguUitory  Organization's 
Statement  of  the  Purpose  of.  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

The  PCX  recently  adopted  a  payment- 
for-order-flow  program  under  which  it 
charges  a  marketing  fee  ranging  from  $0 
to  SI. 00  per  contract  on  a  per-issue 
basis. '  The  PCX  segregates  the  funds 
from  this  fee  by  trading  post  and  makes 
the  funds  available  to  lead  market 
makers  for  their  use  in  attracting  orders 
in  the  options  traded  at  the  posts.  The 
PC^X  charges  the  marketing  fees  as  set 
forth  in  the  Schedule  of  Rates. 

The  PCX  is  proposing  to  change  the 
marketing  fee  for  certain  options  as  set 
forth  in  the  Schedule  of  Rates  beginning 
at  the  commencement  of  the  September 
trade  month  and  continuing  until 
further  notit:e.  The  PCX  proposes  to 
change  only  the  amounts  of  the  fees  that 
it  charges  for  transactions  in  the  options 
that  are  included  in  the  proposed 
Sc;hedule  of  Rates.  Any  fees  currently 
being  charged  for  transactions  in 
options  that  are  not  listed  in  this 
amendment  to  the  Schedule  of  Rates 
would  not  be  affected  by  the  proposed 
rule  change.  The  PCX  believes  that  its 
proposed  rule  change  is  reasonable  and 
equitable  because  it  is  designed  to 
tmable  the  PCX  to  compete  with  other 
markets  in  attracting  options  business. 


Only  the  amount  of  the  fee  is  being 
changed. 

The  PCX  believes  that  the  proposal  is 
consistent  with  Section  6(b)  of  the  Act," 
particularly  Section  6(b)(4), '^  in  that  it 
provides  for  the  equitable  allocation  of 
reasonable  dues,  fees  and  other  charges 
among  its  members. 

B.  Self-Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  PCX  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
burden  on  competition  that  is  not 
necessary  or  appropriate  in  furtherance 
of  the  purposes  of  the  Act. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

The  PCX  neither  solicited  nor 
received  written  comments  on  the 
proposed  rule  change. 

III.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  has  become 
effective  pursuant  to  Section  19(b)(3)(A) 
of  the  Act «  and  Rule  19b-4(f)7  because 
it  changes  a  PCX  fee.  At  any  time  within 
60  days  of  the  filing  of  the  proposed  rule 
change,  the  Commission  may  summarily 
abrogate  the  rule  change  if  it  appears  to 
the  Commission  that  the  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 

IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission,  450  Fifth  Street,  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 


'  Srr  Sr(  iirilii^s  Hx(  linnH"'  Ai:l  Rfilisisi?  No.  44H:«) 
|S.'|ili-ilili!T  lil.  2001 ),  t)H  FK  4«72«  (S«pt(!lill«!r  2H. 

2001)  |SK-i'(;x-20oi-:t7). 


■<  I,'-,  11  S.C.  7Hf(h). 
•IS  use.  7HI1I))(4). 
"IS  1 1. .S.C.  7Hs(l))(:i)(A). 
'17(;FR19b-4(0(2). 
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the  Commission's  Public  Reference 
Room.  Copies  of  the  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  offices  of  the  PCX.  All 
submissions  should  refer  to  File  No. 
SR-PCX-2002-59  and  should  be 
submitted  by  October  8,  2002. 

For  the  Commission,  by  the  Division  of 
Market  Regulation,  pursuant  to  delegated 
authority." 

Margaret  H.  McFarland, 

Deputy  Secretary. 

|FR  Doc.  02-23604  Filed  9-16-02;  8:45  am] 

BILUNG  CODE  8010-«1-P 


SECURITIES  AND  EXCHANGE 
COMMISSION 

[Release  No.  34-46481;  File  No.  SR-Phlx- 
2002-48] 

Self-Regulatory  Organizations;  Notice 
of  Filing  and  immediate  Effectiveness 
of  Proposed  Rule  Change  by  the 
Philadelphia  Stocic  Exchange,  inc. 
Relating  to  PACE  Guarantees  in 
Securities  Subject  to  ITS  Plan 
Exemption 

September  10,  2002. 

Pursuant  to  section  19(b)(1)  of  the 
Securities  Exchange  Act  of  1934 
("Act").'  and  Rule  19b-4  thereunder,^ 
notice  is  hereby  given  that  on 
September  4,  2002,  the  Philadelphia 
Stock  Exchange,  Inc.  ("Phlx"  or 
"Exchange")  filed  with  the  Securities 
and  Exchange  Commission  ("SEC"  or 
"Commission")  the  proposed  rule 
change  as  described  in  Items  I,  II.  and 
III  below,  which  Items  have  been 
prepared  by  the  self-regulatory 
organization.  On  September  9,  2002,  the 
Exchange  submitted  Amendment  No.  1 
to  the  proposed  rule  change. ' 

The  Commission  is  publishing  this 
notice  to  solicit  comments  on  the 
proposed  rule  change  from  interested 
persons. 


"17CFR200.3(}-3(a)(12). 

'  15  U.S.C.  78s(b)(l). 

^17CFR240.19tj-4. 

'  See  letter  from  Carla  Behnfeldt,  Director,  Legal 
Department  New  Product  Development  Group, 
Phlx,  lo  Katherine  A.  England,  Assistant  Director. 
Division  of  Market  Regulation.  Commission  dated 
September  6,  2002  ("Amendment  No.  1").  In 
Amendment  No.  1,  the  Exchange  con.sented  lo  the 
Commission's  treatment  of  the  proposed  rule 
change  as  being  filed  as  a  stated  policy,  practice  or 
interpretation  with  respect  to  the  meaning, 
administration  or  enforcement  of  an  existing  rule 
pursuant  to  section  19(b)(3)(A)  of  the  Exchange  Act. 
15  U.S.C.  78s(b)(3)(A).  In  addition,  in  Amendment 
No.  1,  the  Exchange  provided  rule  text  to 
accompany  the  proposed  rule  change. 


I.  Self-Regulatory  Organization's 
Statement  of  the  Terms  of  Substance  of 
the  Proposed  Rule  Change 

The  Phlx  proposes  to  exempt 
transactions,  b^inning  September  4, 
2002  for  a  period  of  30  days  ending  on 
October  4,  2002,  in  certain  exchange- 
traded  fund  ("ETF")  shares  from 
Supplementary  Material  Section 
.10(a)(iii)  of  Exchange  Rule  229, 
Philadelphia  Stock  Exchange 
Automated  Communication  and 
Execution  System  ("PACE")."  Section 
.10(a)(iii)  of  Exchange  Rule  229 
currently  provides  that  if  100  or  more 
shares  print  through  the  limit  price  on 
any  exchange(s)  eligible  to  compose  the 
PACE  Quote  ^  after  the  time  of  entry  of 
any  such  order  into  PACE,  the  specialist 
shall  execute  all  such  orders  at  the  limit 
price  without  waiting  for  an 
accumulation  of  1000  shares  to  print  at 
the  limit  price  on  the  New  York 
market.** 

II.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of,  and 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

In  its  filing  with  the  Commission,  the 
Exchange  included  statements 
concerning  the  purpose  of  and  basis  for 
the  proposed  rule  change  and  discussed 
any  comments  it  received  on  the 
proposed  rule  change.  The  text  of  these 
statements  may  be  examined  at  the 
places  specified  in  Item  FV  below.  The 
Exchange  has  prepared  summaries,  set 
forth  in  sections  A,  B  and  C  below,  of 
the  most  significant  aspects  of  such 
statements. 


*  PACE  is  the  Exchange's  Automated 
Communication  and  Exe<;ution  System.  PACE 
provides  a  system  for  the  automatic  exec:ution  of 
orders  on  the  Exchange  equity  floor  under 
predetermined  conditions. 

'■  PACE  Quote  is  defined  in  Rule  229  as  the  l>est 
bid/ask  quote  among  the  American.  Boston. 
Cincinnati.  Chicago,  New  'Vork.  Pacific  or 
Philadelphia  Stock  Exchange,  or  the  Intermarket 
Trading  System/Computer  Assisted  Execution 
System  ("ITS/CAES")  quote,  as  appropriate. 

''To  be  understood.  Section  .10(a)(iii)  must  \w 
read  in  conjunction  with  the  preceding  Section  of 
the  PACE  Rule.  Supplementary  Material  .Section 
.10(a)(iil  provides  as  follows: 

Non-Marketable  Limit  Orders — Unless  the 
member  organization  entering  orders  otherwise 
elects,  round-lot  limit  orders  up  lo  500  shares  and 
the  round-lot  portion  of  PRL  limit  orders  up  lo  599 
shares  which  are  entered  at  a  price  different  than 
the  PACE  Quote  will  be  executed  in  sequence  al  Ihe 
limit  price  when  an  accumulative  volume  of  1000 
shares  of  the  security  named  in  the  order  prints  al 
the  limit  price  or  better  on  the  New  York  market 
after  the  lime  of  entry  of  any  such  order  into  PACE. 
For  each  accumulation  of  1000  shares  which  have 
been  executed  at  the  limit  price  on  Ihe  New  York 
market,  the  specialist  shall  execute  a  single  limit 
order  of  a  participant  up  to  a  maximum  of  500 
shares  for  each  round-lot  limit  order  up  to  500 
shares  or  Ihe  round-lot  portion  of  a  PRL  limit  order 
up  to  599  shares. 


A.  Self-Regulatory  Organization's 
Statement  of  the  Purpose  of  and  the 
Statutory  Basis  for,  the  Proposed  Rule 
Change 

1.  Purpose 

The  purpose  of  the  proposed  rule 
change  is  to  adopt  an  exemption  from 
Phlx  Rule  229.10(a)(iii)  beginning 
September  4,  2002  for  a  period  of  30 
days  ending  on  October  4,  2002.  This 
exemption  would  apply  to  the  ETFs 
tracking  the  Nasdaq-100  Index 
("QQQs"),  the  Dow  Jones  Industrial 
Average  ("DIAMONDs"),  and  the 
Standard  &  Poor's  500  Index 
("SPDRs").^  This  exemption  would 
correlate  with  a  recent  exemption  from 
the  ITS  Plan  issued  by  the  Commission 
(the  "ITS  Exemption")." 

Phlx  Rule  229.10(a)(iii)  requires  a 
Phlx  specialist  to  execute  certain  orders 
that  are  traded-through  by  another 
market  center.  Previously,  although  the 
specialist  had  this  obligation  the 
specialist  was.  in  turn,  entitled  to 
"satisfaction"  of  those  orders  pursuant 
to  Section  8(d)  of  the  ITS  Plan.  Now. 
where  trading  through  is  no  longer 
prohibited  by  the  ITS  Plan,  as 
enumerated  in  the  ITS  Exemption,  the 
specialist  does  not  have  recourse  to  seek 
"satisfaction"  for  these  orders  and  is 
alone  responsible  for  those  executions. 
Thus,  the  Phlx  believes  that  its 
provision  guaranteeing  an  execution  no 
longer  makes  sense.  Moreover,  the 
provision  now  unduly  burdens  the 
specialist  by  requiring  the  specialist  to 
execute  orders  in  situations  where  the 
specialist  does  not  have  access  to 
trading  at  that  price. 


'The  Exchange  does  nol  currenllv  trade 
DIAMONDS  or  SPDRs  but  mav  delcrmme  lo  do  so 
in  Ihe  future.  The  Exchange  does  trade  QQQs.  The 
Nasdaq-100'.  Nasdaq-100  Index".  Nasdaq".  The 
Nasdaq  Stock  Market* .  Nasdaq-100  Shares'-^. 
Nasdaq-100  TrusP".  .Nasdaq-lOO  Index  Tracking 
Slo<:k">".  and  QQQ"-"  are  trademarks  or  service 
marks  of  The  Nasdaq  .St(x:k  Market,  Int   ('Nasdaq'  ) 
and  have  been  licensed  for  use  for  (  ertHiii  purposes 
Ijy  the  PHLX  pursuant  lo  a  License  Agreement  with 
Nasdaq.  The  Nasdaq-UK)  Index  "  (Ihe  "Index")  is 
(ielermined.  composed,  and  calculated  by  Nasdaq 
without  regard  lo  Ihe  Licensee,  the  Nasdaq-100 
Trust""",  or  the  beneficial  owners  of  Nasdaq-100 
Shares'"".  Nasdaq  has  romplele  control  and  sole 
discretion  in  determining,  comprising,  or 
calculating  Ihe  Index  or  in  modifying  in  anv  wav 
ils  method  for  determining,  comprising,  or 
i:alculaling  Ihe  Index  in  Ihe  future. 

"See  .Securities  Exchange  Act  Release  No.  4642H 
(August  28.  2002)  (Order  Pursuant  to  section  1 1 A 
of  Ihe  .Setuirities  Exchange  Acl  of  1934  and  Ride 
1 1  Aa3-2(f)  thereunder  (;ranting  a  De  Minimis 
Exemption  for  Transactions  in  Orlain  Exchange- 
Traded  Funds  from  Ihe  Trade-Through  Provisions 
of  Ihe  Intermarket  Trading  System.)  The  ITS  Plan 
is  a  national  market  system  plan  approved  by  Ihe 
(Commission  pursuant  lo  section  1 1 A  of  Ihe  Act  and 
Rule  llAa3-2  thereunder. 


i^ 
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2.  Statutory  Basis 

The  Exchange  represents  that  the 
proposed  rule  change  is  consistent  with 
section  6(b)  of  the  Act''  in  general  and 
furthers  the  objectives  of  Section 
6(b)(5)i"  in  particular  in  that  it  is 
designed  to  promote  just  and- equitable 
principles  of  trade,  to  foster  cooperation 
and  coordination  with  persons  engaged 
in  regulating,  clearing,  settling, 
processing  information  with  respect  to. 
and  facilitating  transactions  in 
securities,  to  remove  impediments  to 
and  perfect  the  mechanism  of  a  free  and 
open  market  and  a  national  market 
system;  and,  in  general,  to  protect 
investors  and  the  public  interest,  and  is 
not  designed  to  permit  unfair 
discrimination  between  customers, 
issuers,  brokers  or  dealers.  By  adopting 
the  proposed  exemption,  the  Exchange 
avoids  burdening  specialists  with  the 
obligation  to  fill  an  order  in 
circumstances  where  an  external  event 
triggered  the  execution  obligation  and 
the  specialist  could  not  access  trading  at 
that  price. 

B.  Self -Regulatory  Organization's 
Statement  on  Burden  on  Competition 

The  Phlx  does  not  believe  that  the 
proposed  rule  change  will  impose  any 
inappropriate  burden  on  competition. 

C.  Self-Regulatory  Organization 's 
Statement  on  Comments  on  the 
Proposed  Rule  Change  Received  From 
Members,  Participants,  or  Others 

No  written  comments  were  either 
solicited  or  received. 

m.  Date  of  Effectiveness  of  the 
Proposed  Rule  Change  and  Timing  for 
Commission  Action 

The  foregoing  rule  change  constitutes 
a  stated  policy,  practice  or 
interpretation  with  respect  to  the 
meaning,  administration,  or 
enforcement  of  an  existing  rule  of  the 
Exchange  and  therefore,  has  become 
effective  pursuant  to  section 
19{b)(3)(A)(i)  of  the  Act  "  and 
subparagraph  (f)(1)  of  Rule  19b-4 
thereunder. '  ^ 

At  any  time  within  60  days  of  the 
filing  of  the  proposed  rule  change,  the 
Commission  may  summarily  abrogate 
such  rule  change  if  it  appears  to  the 
Commission  that  such  action  is 
necessary  or  appropriate  in  the  public 
interest,  for  the  protection  of  investors, 
or  otherwise  in  furtherance  of  the 
purposes  of  the  Act. 


IV.  Solicitation  of  Comments 

Interested  persons  are  invited  to 
submit  written  data,  views  and 
arguments  concerning  the  foregoing, 
including  whether  the  proposed  rule 
change  is  consistent  with  the  Act. 
Persons  making  written  submissions 
should  file  six  copies  thereof  with  the 
Secretary,  Securities  and  Exchange 
Commission.  450  Fifth  Street.  NW.. 
Washington,  DC  20549-0609.  Copies  of 
the  submission,  all  subsequent 
amendments,  all  written  statements 
with  respect  to  the  proposed  rule 
change  that  are  filed  with  the 
Commission,  and  all  written 
communications  relating  to  the 
proposed  rule  change  between  the 
Commission  and  any  person,  other  than 
those  that  may  be  withheld  from  the 
public  in  accordance  with  the 
provisions  of  5  U.S.C.  552,  will  be 
available  for  inspection  and  copying  in 
the  Commission's  Public  Reference 
Room.  Copies  of  such  filing  will  also  be 
available  for  inspection  and  copying  at 
the  principal  office  of  the  Phlx.  All 
submissions  should  refer  to  File  No. 
SR-Phlx-2002-48  and  should  be 
submitted  by  October  8.  2002. 

K(ir  the  Commission,  by  the  Division  of 
Mari^et  Regulation,  pursuant  to  delegated 
authority.' ' 

Margaret  H.  McFarland, 
Dfpiitv  Secretary. 
|FK  Dot:.  02-2.35,3:J  Filed  9-16-02;  8:45  am) 

BILLING  CODE  8010-01-P 


•»  15  U.S.C.  78flb). 

'"15  U.S.C.  78flb)(5l. 

>' 15  U.S.C.  78s(bK3)(A)li) 

'n7CFR240.19b-^(f)(l). 


In  addition,  applications  for  economic 
injury  loans  from  small  businesses 
located  in  the  following  contiguous 
counties  may  be  filed  until  the  specified 
date  at  the  above  location:  Adams, 
Ashland,  Bayfield,  Brown.  Douglas.  Eau 
Clair.  Forest.  Iron,  Jackson,  Juneau. 
Menominee.  Oconto,  Oneida. 
Outagamie.  Pepin.  Pierce.  Vilas. 
Waushara  and  Winnebago  in  the  State  of 
Wisconsin;  Chisago.  Pine  and 
Washington  counties  in  the  State  of 
Minnesota. 

The  interest  ratea  are: 


SMALL  BUSINESS  ADMINISTRATION 

[Declaration  of  Disaster  #3440] 

State  of  Wisconsin 

As  a  result  of  the  President's  major 
disaster  declaration  on  September  10, 
2002, 1  find  that  Barron,  Burnett, 
Chippewa,  Clark,  Dunn.  Langlade. 
Lincoln.  Marathon.  Polk,  Portage.  Price. 
Rusk.  Sawyer.  Shawano.  St.  Croix. 
Taylor.  Washburn,  Waupaca  and  Wood 
Counties  in  the  State  of  Wisconsin 
constitute  a  disaster  area  due  to 
damages  caused  by  severe  storms, 
tornadoes  and  flooding  occurring  on 
September  2,  2002.  Applications  for 
loans  for  physical  damage  as  a  result  of 
this  disaster  may  be  filed  until  the  close 
of  business  on  November  12,  2002  and 
for  economic  injury  until  the  close  of 
business  on  June  10.  2003  at  the  address 
listed  below  or  other  locally  announced 
locations:  Small  Business 
Administration.  Disaster  Area  2  Office. 
One  Baltimore  Place.  Suite  300.  Atlanta. 
GA  30308. 


For  Physical  Damage: 

Homeowners  With  Credit 
Available  Elsewhere  

Homeowners  Without  Credit 
Available  Elsewhere  

Businesses  With  Credit  Avail- 
able Elsewhere  

Businesses  and  Non-Profit 
Organizations  Without 

Credit  Available  Elsewhere 

Others  (Including  Non-Profit 
Organizations)  With  Credit 

Available  Elsewhere  

For  Economic  Injury: 

Businesses  and  Small  Agri- 
cultural Cooperatives  With- 
out Credit  Available  Else- 
where   


Percent 


6.825 
3.312 
7.000 

3.500 

6.375 

3.500 


The  number  assigned  to  this  disaster 
for  physical  damage  is  344011.  For 
economic  injury  the  number  is  9R5100 
for  Wisconsin;  and  9R5200  for 
Minnesota. 

(Catalog  of  Federal  Domestic  Assistance 
Program  Nos.  59002  and  59008) 

Dated:  September  11,  2002. 
Allan  I.  Hobemian. 

Acting  Associate  Administrator  for  Disaster 

Assistance. 

(FR  Dot.  02-23598  Filed  9-16-02;  8:45  ami 
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DEPARTMENT  OF  STATE 
[Public  Notice  41 22] 

Determination  Related  to  Colombian 
Armed  Forces  Under  Section  567(aX1) 
of  the  Kenneth  M.  Ludden  Foreign 
Operations,  Export  Financing,  and 
Related  Programs  Appropriations, 
2002  (Pub.  L.  107-115) 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  State,  including  under 
section  567  of  the  Kenneth  M.  Ludden 
Foreign  Operations.  Export  Financing, 
and  Related  Programs  Appropriations 
Act.  2002  (Public.  Law.  107-115}  (the 
"FOAA").  I  hereby  determine  and 
certify  that:  (A)  "(tjhe  Commander 
General  of  the  Colombian  Armed  Forces 
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is  suspending  from  the  Armed  Forces 
those  members,  of  whatever  rank,  who 
have  been  credibly  alleged  to  have 
committed  gross  violations  of  human 
rights,  including  extra-judicial  killings, 
or  to  have  aided  or  abetted  paramilitary 
groups;"  (B)  "[t]he  Colombian  Armed 
Forces  are  cooperating  with  civilian 
prosecutors  and  judicial  authorities 
(including  providing  requested 
information,  such  as  the  identity  of  the 
persons  suspended  from  the  Armed 
Forces  and  the  nature  and  cause  of  the 
suspension,  and  access  to  witnesses  and 
relevant  military  documents  and  other 
information),  in  prosecuting  and 
punishing  in  civilian  courts  those 
members  of  the  Colombian  Armed 
Forces,  of  whatever  rank,  who  have 
been  credibly  alleged  to  have  committed 
gross  violations  of  human  rights, 
including  extra-judicial  killings,  or  to 
have  aided  or  abetted  paramilitary 
groups;"  and  (C)  "[tJhe  Colombian 
Armed  Forces  are  taking  effective 
measures  to  sever  links  (including  by 
denying  access  to  military  intelligence, 
vehicles,  and  other  equipment  or 
supplies,  and  ceasing  other  forms  of 
active  or  tacit  cooperation),  at  the 
command,  battalion,  and  brigade  levels, 
with  paramilitary  groups,  and  to  execute 
outstanding  orders  for  capture  for 
members  of  such  groups."  The 
Department  of  State  has  consulted  with 
internationally  recognized  human  rights 
organizations  regarding  the  Colombian 
Armed  Forces'  progress  in  meeting  the 
conditions  contained  in  section 
567(a)(1). 

This  Determination  shall  be  published 
in  the  Federal  Register  and  copies  shall 
be  transmitted  to  the  appropriate 
committees  of  Congress. 

bated:  September  9,  2002. 

Richard  L.  Armitage, 

Deputy  Secretary  of  State,  Department  of 
State. 

IFR  Doc.  02-23623  Filed  9-16-02:  8:45  am) 
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DEPARTMENT  OF  STATE 
[Public  Notice  4123] 

Determination  on  Provision  of 
Assistance  in  Support  of  the  South 
African  Special  Protection  Unit  In 
Burundi  To  Help  Advance  the  Burundi 
Peace  Process 

Pursuant  to  the  authority  vested  in  me 
as  Secretary  of  State  by  the  laws  and 
Constitution  of  the  United  States, 
including  by  section  451  of  the  Foreign 
Assistance  Act  of  1961,  as  amended, 
(the  "Act")  (22  U.S.C.  2261)  and  secUon 
1-100  of  Executive  Order  12163,  as 


amended,  1  hereby  authorize, 
notwithstanding  any  other  provision  of 
law,  the  use  of  up  to  $5.0  million  in  FY 
2002  Peacekeeping  Operations  (PKO) 
funds  made  available  imder  Chapter  6  of 
Part  II  of  the  Act,  in  order  to  provide 
assistance  authorized  by  Part  I  of  the 
Act  to  support  the  South  African 
Special  Protection  Unit  to  help  protect 
returning  opposition  leaders 
participating  in  the  Transitional 
Government  inaugurated  in  Burundi  on 
November  1,  2001. 

This  Determination  shall  be  reported 
to  Congress  promptly  and  published  in 
the  Federal  Register. 

Dated:  September  9,  2002. 
Colin  L.  Powell, 

Secretary  of  State.  Department  of  Slate. 
[FR  Doc.  02-23624  Filed  9-16-02;  8:45  am] 
BILUNG  COOE  4710-26-P 


DEPARTMErfT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Advisory  Circular  23-1 7A,  Systems 
and  Equipment  Guide  for  Certification 
of  Part  23  Airplanes 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Notice  of  issuance  and 
availability. 

SUMMARY:  Advisory  Circular  (AC)  23- 
17A,  Systems  and  Equipment  Guide  for 
Certification  of  Part  23  Airplanes 
provides  information  and  guidance 
concerning  acceptable  means,  but  not 
the  only  means  of  compliance  with  Title 
14  of  the  Code  of  Federal  Regulations 
(14  CFR)  part  23,  subpart  D  from  23.671 
and  subpart  F,  applicable  to  the  systems 
and  equipment  installation  in  normal, 
utility,  acrobatic,  and  commuter 
category  airplanes.  The  AC  consolidates 
existing  policy  documents,  and  certain 
AG's  that  cover  specific  paragraphs  of 
the  regulations,  into  a  single  document 
and  adds  new  guidance.  Material  in  the 
AC  is  neither  mandatory  nor  regulatory 
in  nature  and  does  not  constitute  a 
regulation. 

DATES:  AC  23-1 7A  was  issued  by  the 
Small  Airplane  Directorate,  Aircraft 
Certification  Service,  on  June  27.  2002. 
How  to  Order  A  copy  of  AC  23-1 7 A 
may  be  purchased  from  the 
Superintendent  of  Documents,  Post 
Office  Box  371954,  Pittsburgh,  PA 
15250-7954,  or  from  any  of  the 
Government  Printing  Offices  located  in 
major  cities  throughout  the  United 
States.  Identify  the  publication  as  AC 
23-1 7A,  Systems  and  Equipment  Guide 
for  Certification  of  Part  23  Airplanes, 


Stock  Number  050-007-01332-9.  The 
cost  is  $34.00  per  copy  for  orders  mailed 
within  the  U.S.  and  $44.50  for  orders 
mailed  outside  of  the  U.S.  Send  a  check 
or  money  order,  made  payable  to 
Superintendent  of  Documents,  with 
your  request.  No  c.o.d.  orders  are 
accepted.  Also,  the  AC  is  available  on 
the  internet  either  at  http:// 
www.faa.gov/certjfication/aircraft/small 
_airplane_directorate_advisory.htm  or 
at  http://www.  faa.  gov /certification/ 
aircraft/  airjndex.htm.  then  click  on 
"Advisory  Circulars"  in  the  left  hand 
frame. 

FOR  FURTHER  INFORMATION  CONTACT:  Ms. 

Pat  Nininger,  Standards  Office.  Small 
Airplane  Directorate,  Aircraft 
Certification  Service,  Kansas  City. 
Missouri  64106,  telephone  (816)  329- 
4129,  fax  (816)  329-^090. 

Issued  in  Kan.sas  Citv.  Missouri,  on  August 
28.  2002. 

David  R.  Showers, 

Acting  Manager,  Small  Airplanf  Directorate, 

Aircraft  Certification  Service. 

IFR  Doc.  02-2.3615  Filed  9-16-02:  8:45  ami 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration , 

Public  Notice  for  a  Change  in  Use  of 
Aeronautical  Property  and  Manchester 
Airport,  Manchester,  NH 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 
ACTION:  Request  for  public  comments. 

SUMMARY:  The  FAA  is  requesting  public 
comment  on  the  City  of  Manchester, 
New  Hampshire's  request  to  change  a 
portion  (10.463  acres)  of  Airport 
property  from  aeronautical  use  to  non- 
aeronautical  use.  The  property  is 
located  at  80-84  Harvey  Road  (Tax  Map 
14,  Lot  19-1)  is  currently  vacant.  The 
United  States  Army  Reserve  will  use  the 
property  for  storage  of  vehicles  and 
heavy  equipment.  The  property  was 
acquired  under  FAA  Project  No.  9-27- 
0018-C605.  In  exchange  for  the  subject 
property,  the  City  of  Manchester,  New 
Hampshire  will  receive  a  parcel  of  land 
of  equal  value  needed  for  Airport 
development 

DATES:  Comments  must  be  received  on 
or  before  October  17,  2002. 
ADDRESSES:  Documents  are  available  for 
review  by  appointment  by  contacting 
Mr.  Richard  Fixler,  Assistant  Airport 
Manager,  Engineering  &  Planning  at 
Manchester  Airport,  One  Airport  Road, 
Manchester,  New  Hampshire  03103. 
Telephone  603-624-6539  or  Donna  R. 
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VVitte.  Federal  Aviation  Administration. 
16  New  England  Executive  Park. 
Burlington.  Massachusetts,  Telephone 
781-238-7624. 

FOR  FURTHER  INFORMATION  CONTACT: 
Donna  R.  Witte  at  the  Federal  Aviation 
Administration,  12  New  England 
Executive  Park.  Burlington, 
Massachusetts  01803,  Telephone  781- 
238-7624. 

SUPPLEMENTARY  INFORMATION:  Section 
125  of  the  Wendell  H.  Ford  Aviation 
Investment  and  Reform  Act  for  the  21st 
Century  (AIR  21)  requires  the  FAA  to 
provide  an  opportunity  for  public  notice 
and  comment  to  the  "waiver"  or 
"modification"  of  a  sponsor's  Federal 
obligation  to  use  certain  airport  property 
for  aeronautical  purposes. 

Issued  in  Burlington.  Massachusetts  on 
September  4.  2002. 
Vincent  A.  Scarano, 

Manager.  Airports  Divisions.  New  England 
Region. 
[FR  Doc.  02-23616  Filed  9-1&-02.  8:45  am] 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Adminietratk>n 

Notice  of  Availability  of  a  Draft 
Environmental  Impact  Statement  for 
Atlantic  City  International  Airport,  NJ 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  availability  of  a  Draft 
Environmental  Impact  Statement  for 
airport  layout  plan  approval  and  Federal 
funding  at  Atlantic  City  International 
Airport,  New  Jersey.  

SUMMARY:  Notice  is  given  that  the 
Federal  Aviation  Administration  (FAA) 
has  prepared  and  released  a  Draft 
Environmental  Impact  Statement  (DEIS) 
for  improvement  projects  at  Atlantic 
City  International  Airport.  The  DEIS 
addresses  a  proposal  by  the  South  )ersey 
Transportation  Authority  (SJTA)  to 
construct  the  new  or  expanded  facilities 
needed  to  continued  operating  the 
airport  in  a  safe,  efficient,  and  more 
productive  maimer.  The  airport  is 
located  in  an  ecologically  sensitive  area, 
and  a  variety  of  natural  resources  could 
be  adversely  affected  if  the  proposed 
projects  are  implemented.  Accordingly, 
the  DEIS  analyzes,  evaluates,  and 
discloses  the  potentially  significant 
envirormiental  impacts  associated  with 
.reasonable  alternatives,  including  the 
alternative  of  taking  no  action.  The 
public  is  invited  to  comment  on  the 
DEIS  during  the  45-day  comment  period 
as  well  as  to  attend  a  public  hearing, 
which  will  be  schedule  shortly. 


DATES:  Comments  on  the  DEIS  will  be 
accepted  for  45  days  following  the  date 
that  the  US  Environmental  Protection 
Agencv  (EPA)  publishes  its  Notice  of 
Availability  (NOA)  in  the  Federal 
Register,  which  should  be  on  or  after 
September  16th,  2002;  the  comment  due 
date  would  then  be  Monday.  October 
28th,  2002.  However,  the  FAA  will 
notify'  all  parties  on  the  project  mailing 
list  of  the  exact  dates  that  comments 
will  be  accepted.  Future  notification 
regarding  the  public  hearing  date, 
expected  in  mid-October  2002.  will  be 
provided  through  public  notices,  local 
news  media  releases,  and/or  mailings. 
These  notifications  will  be  provided  at 
least  15  days  in  advance  of  the  public 
hearing  and  30  days  in  advance  of  the 
deadline  for  submitting  comments. 

The  FAA  asks  that  comments  on  the 
DEIS  be  as  specific  as  possible, 
including  references  to  page  numbers, 
chapters,  or  appendices.  Comments  that 
include  suggested  changes,  sources,  or 
methodologies  are  more  helpful. 
Comments  containing  only  opinions  or 
preferences  will  not  receive  a  formal 
response;  however,  they  will  be 
considered  and  included  as  part  of  the 
decision-making  process, 
ADDRESSES:  Written  comments  on  the 
DEIS  should  be  sent  to  the  FAA's 
Project  Manager.  Daisy  Mather,  Federal 
Aviation  Administration.  Eastern 
Region  Airports  Division.  AEA-610.  1 
Aviation  Plaza,  Jamaica.  NY  11434  (or 
alternatively  by  e-mail: 
daisy.mather@faa.gov]. 

SUPPLEMENTARY  INFORMATION:  The  SJTA 
has  completed  a  master  plan,  an  airport 
layout  plan,  and  an  environmental 
assessment  (EA)  for  future  development 
projects  at  Atlantic  City  International 
Airport  (ACY).  Based  on  the  EA  and  the 
related  agency  comments,  the  FAA 
determined  that  the  proposed 
improvements  had  the  potential  to 
c;ause  significant  adverse  impacts  to  the 
environment  and  that  a  DEIS  should  be 
prepared. 

A  Notice  of  Intent  (NOI)  to  prepare  an 
EIS  was  published  in  the  Federal 
Register  |FR  Doc.  00-24935).  Scoping 
meetings  were  held  with  the  public  as 
well  as  with  regulatory  agencies  that 
were  involved  in  the  EA  process. 
Scoping  identified  the  following 
environmental  impact  categories  as 
being  significant  issues  or  concerns; 
noise,  secondary  and  induced  impacts, 
air  quality,  water  resources,  biotic 
communities,  threatened  and 
endangered  species,  wetlands, 
hazardous  waste,  and  cumulative 
effects. 

The  proposal  involves  four  near-term 
development  projects.  The  SJTA  has 


requested  that  FAA  take  environmental 
action  on  these  projects'  therefore,  they 
are  ripe  for  decision.  They  include 
terminal  area  development,  auxiliary 
area  development,  hotel-conference 
center  construction,  and  Runway  13-31 
instrument  landing  system  (ILS) 
upgrade.  Because  diere  are  several 
environmental  concerns  associated  with 
the  proposed  projects,  certain  mitigation 
measures  have  been  incorporated  early 
on  in  an  effort  to  provide  solutions  to 
potential  enviroiunental  impacts.  The 
proposed  mitigation  projects  include, 
but  are  not  limited  to,  a  mitigation  and 
management  plan  for  grassland  habitat 
and  a  storm  water  management  plan. 
For  each  of  these  near-term  projects,  the 
FAA's  preferred  alternative  is  identified, 
as  is  the  environmentally-preferred 
alternative,  which  are  the  same  for  all 
but  one  project. 

Major  aspects  of  the  terminal  area 
development  project  are  terminal 
building  improvements  and 
construction  of  new  gates;  construction 
of  a  public  parking  garage,  rental  car 
maintenance  facility,  airline  cargo 
warehouses,  general  aviation  hangars, 
and  a  deicing  apron;  and 
implementation  of  grassland  mitigation 
and  management  projects  and  storm 
water  best  management  practices.  Five 
different  locations  on  the  airport  were 
identified  as  candidate  sites  for  terminal 
area  development,  but  four  of  these 
were  dismissed  as  being  unreasonable 
because  they  failed  to  accomplish  the 
project  objectives,  or  they  resulted  in 
greater  environmental  harm,  or  both. 
Accordingly,  two  alternatives  are 
evaluated  in  the  DEIS:  The  Build 
Alternative  and  the  No- Action 
Alternative. 

The  Build  Alternative  has  the 
potential  to  benefit  the  airport  and  the 
local  economy  in  terms  of  job  creation 
and  economic  growth.  Water  resources 
would  also  benefit  by  implementing  the 
storm  water  best  management  practices 
and  by  a  having  an  engineered  facility 
to  coiitrol  the  runoff  of  deicing  and  anti- 
icing  agents.  However,  the  Build 
Alternative  requires  58  acres  of  open 
space  to  be  developed,  resulting  in  a 
loss  of  49  acres  of  grassland  and  nine 
acres  of  upland  forest.  Almost  all  of  the 
affected  grassland  is  classified  as  critical 
habitat  for  two  state-listed  tlueatened 
and  endangered  bird  species — the 
upland  sandpiper  and  the  grasshopper 
sparrow.  To  compensate  for  the  loss,  the 
Upland  Sandpiper  and  Grasshopper 
Sparrow  Mitigation  and  Management 
Plan  has  been  prepared,  which 
demonstrates  that  sufficient  suitable 
habitat  could  be  created  and  managed  in 
the  northwest  quadrant  of  the  airport  so 
that  there  would  be  no  net  loss  in 
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grassland  habitat  value  on  the  airport. 
The  No-Action  Alternative  fails  to  meet 
the  project's  objectives.  Therefore,  the 
FAA  proposes  to  implement  the  Build 
Alternative,  with  mitigation  measures 
that  reduce  adverse  environmental 
impacts  to  the  extent  practicable. 

Major  aspects  of  the  auxiliary  area 
development  project  are  construction  of 
aircraft  maintenance  hangars,  air-freight 
warehouses,  a  parallel  taxiway,  an 
aircraft  parldng  apron  and  connector 
taxiways,  an  access  roadway,  auto 
parking  areas;  and  implementation  of 
the  grassland  mitigation  and 
management  projects  and  storm  water 
best  management  practices.  Three 
alternatives  are  evaluated  in  the  DEIS: 
two  build  alternatives  6md  the  No- 
Action  Alternatives  Build  Alternative  1 
utilizes  the  northwest  quadrant  of  the 
airport,  while  Build  Alternative  2 
utilizes  the  southwest  quadrant.  Build 
Alternative  1  causes  the  most  significant 
environmental  impacts.  It  requires  up  to 
70  acres  of  grassland  to  develop,  which 
would  result  in  substantial  haljitat  loss 
and  fragmentation,  severely  impacting 
several  state-listed  grassland  bird 
species.  This  alternative  also  conflicts 
with  the  SJTA's  plan  to  use  the 
northwest  quadrant  of  the  airport  for 
grassland  mitigation  and  management 
for  all  of  the  near-term  projects,  so 
mitigation  for  habitat  losses  may  not  be 
feasible. 

Build  Alternative  2  would  cause  less 
environmental  harm  when  compared 
with  Build  Alternative  1.  The  Build 
Alternative  site  is  smaller  and  is 
centrally  located  amidst  other 
developed  areas.  This  would  reduce 
habitat  loss  to  39  acres  of  grassland  and 
reduce  fragmentation,  thereby 
minimizing  the  potential  for  adverse 
effects  to  state-listed  grassland  bird 
species.  To  compensate  for  the  impacts 
to  their  habitat,  the  Upland  Sandpiper 
and  Grasshopper  Sparrow  Mitigation 
and  Management  Plan  demonstrates 
that  sufficient  suitable  habitat  could  be 
created  and  managed  in  the  northwest 
quadrant  of  the  airport  so  that  there 
would  be  no  net  loss  of  grassland 
habitat  value  on  the  airport.  The  No- 
Action  Alternative  fails  to  meet  the 
project's  objectives.  Therefore,  the  FAA 
proposes  to  implement  Build 
Alternative  2,  with  mitigation  measures 
to  minimize  and  compensate  for  adverse 
environmental  impacts  to  the  extent 
practicable. 

For  the  hotel/conference  center 
project,  major  aspects  of  the  proposal 
include  a  two-to-three  story  building 
with  150  suites,  lobby  and  amenities, 
swimming  pool,  outbuildings,  parking, 
and  storm  water  best  management 
practices.  Three  alternatives  are 


evaluated  in  the  DEIS;  two  build 
alternatives  and  the  No- Action 
Alternative.  The  Build  Alternative  1 
location  is  along  Amelia  Earhart 
Boulevard,  and  Build  Alternative  2 
location  is  near  the  Airport  Circle.  Build 
Alternative  1  requires  10.5  acres  of  pine- 
oak  forest  to  be  cleared  near  a  reported 
Cooper's  hawk  nest  site.  It  has  not  been 
determined  for  certain  whether  this 
nesting  territory  is  currently  active,  but 
it  is  being  treated  as  if  it  were.  In 
contrast.  Build  Alternative  2  requires 
13.5  acres  of  pine-oak  forest  to  be 
removed  from  two  New  Jersey 
Department  of  Environmental  Protection 
(J>fDEP)  designated  protected  habitat 
zones — one  for  the  Cooper's  hawk  and 
the  other  for  the  barred  owl.  Although 
these  protected  areas  do  not  currendy 
contain  nest  sites,  they  may  still  provide 
suitable  breeding  habitat,  and  the  NJDEP 
reconmiends  that  such  areas  be  set  aside 
for  habitat  protection.  The  No-Action 
Alternative  fails  to  meet  the  project 
objectives.  Although  Build  Alternative  2 
is  considered  to  b>e  the  environmental 
preferred  alternative.  Build  Alternative 
1,  with  mitigation  measures  to  reduce 
adverse  environmental  impacts  to  the 
extent  practicable,  is  the  FAA's 
preferred  alternative,  because  it  better 
meets  the  project  purpose  and  need. 

For  the  ILS  upgrade,  major  aspects  of 
the  proposal  include  installation  of  a 
glide  slope  anteima  and  a  medium 
intensity  approach  light  system.  Three 
alternatives  are  evaluated  in  the  DEIS: 
two  build  alternatives  and  the  No- 
Action  Alternative.  Build  Alternative  1 
would  involve  installation  of  a  new  ILS 
on  Runway  31.  Build  Alternative  2 
would  involve  relocating  the  existing 
ILS  fix)m  Runway  13  to  Runway  31  and 
installing  a  new.  upgraded  ILS  system 
on  Runway  13.  The  potential 
enviroiunental  impacts  associated  with 
the  two  build  alternatives  are  virtually 
the  same.  Build  Alternative  2,  which  by 
definition  includes  Build  Alternative  1, 
has  additional  direct  loss  of  biotic 
communities,  but  the  total  is  still  less 
than  one  acre.  The  same  is  true  for  loss 
of  habitat  for  the  grassland  bird  species 
upland  sandpiper  and  grasshopper 
sparrow:  the  loss  of  habitat  would  be 
less  than  one-third  of  an  acre,  which 
would  be  compensated  for  under  the 
Upland  Sandpiper  and  Grasshopper 
Sparrow  Mitigation  and  Management 
Plan.  The  No-Action  Alternative  fails  to 
meet  the  project  objectives.  Therefore, 
the  FAA  proposes  to  implement  Build 
Alternative  2. 

In  addition  to  the  near-term  projects 
ripe  for  decision,  the  DEIS  discusses 
four  long-range  projects  that  are  not. 
Because  the  long-range  projects  are  not 
reasonably  foreseeable,  the  FAA  will  not 


take  an  environmental  action  on  them  at 
this  time.  Once  they  are  ripe  for 
decision,  however,  additional 
environmental  review  and  will  be 
necessary.  The  projects  include 
construction  of  a  direct  airport  access 
roadway,  extension  of  Runway  4-22, 
construction  of  high-speed  taxiway 
exists,  and  non-aviation  related 
development  along  the  White  Horse 
Pike.  In  response  to  scoping  comments, 
these  long-range  projects  are  included  in 
the  DEIS  so  that  the  agencies  and  the 
public  have  a  clear  understanding  of  the 
entire  airport  development  plan  and  the 
potential  environmental  consequences 
associated  with  it. 

Obtaining  Copies  of  the  DEIS:  The 
complete  Draft  Environmental  Impact 
Statement  is  a  very  large  document.  It 
includes  a  350-page  technical  report  and 
nine  technical  and  administrative 
appendices.  Copies  are  available  upon 
written  request  to  Daisy  Mather  (see 
contact  information  below).  The  first 
copy  of  each  printed  document  is  free. 
Additional  copies  are  available,  but  may 
be  provided  at  a  reduced  cost.  Copies  of 
the  Executive  Summary  are  free  and 
available  upon  request. 
FOR  FURTHER  INFORMATION  CONTACT: 
Daisy  Mather,  Federal  Aviation 
Administration,  Eastern  Region  Airports 
Division.  AEA-610. 1  Aviation  Plaza. 
Jamaica.  NY  11434;  telephone  (718) 
553-2511;  fax  (718)  995-5694,  ore-mail: 
daisy,  ma  ter@faa  .gov. 

Issued  on  September  10.  2002.  in  lamaica. 
New  York. 

Sharon  A.  Daboin. 

Acting  Manager.  Airports  Division.  Eastern 
Region. 

(FR  Doc.  02-23618  Filed  9-16-02:  8:45  am) 
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DEPARTMENT  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Proposed  Revision  to  Operations 
Specifications  (OpSpec)  A010, 
Aeronautical  Weattier  Data 

agency:  Federal  Aviation 
Administration.  DOT. 
ACTION:  Notice  of  new  requirement  for 
Qualified  Internet  Communications 
Provider  (QICP)  for  Internet 
communications  of  aviation  weather 
and  NOTAMs  for  Title  14  of  the  Code 
of  Federal  Regulation  (14  CFR)  part  121 
and  part  135  certificate  holders  under 
OpSpec  AOlO  and  request  for 
comments. 

SUMMARY:  This  notice  announces  a  new 
requirement  for  14  CFR  part  121  and 
part  135  certificate  holders  that  obtain 
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approved  weather  data  via  the  public 
Internet  for  use  in  flight  operations. 
These  carriers  must  use  a  Qualified 
Internet  Communications  Provider 
(QICP)  for  Internet  communications  of 
aviation  vi/eather  and  NOTAMs.  A  QICP 
is  a  person  or  organization  that  provides 
access  to  aviation  weather  and  NOTAMs 
via  the  public  Internet  and  has  FAA- 
approved  Internet  communication 
practices  for  reliability,  accessibility, 
and  security  (e.g..  protection  of  data 
from  unauthorized  modifications).  A 
current  list  of  all  QICPs  can  be  found  on 
the  FAA  public  Web  page. 

All  14  CFR  part  121  and  part  135  air 
carriers  that  obtain  aviation  weather  and 
NOTAMs  via  the  public  Internet  will  be 
required  to  amend  their  Operations 
Specifications  to  incorporate  the  use  of 
QICPs.  Operations  Specification 
(OpSpec)  AOlO  authorizes  the  carrier  to 
use  any  eligible  QICP  on  the  FAA  public 
Web  page. 

OpSpec  AOIO.  which  amends  FAA 
Order  8400.10  will  read:  "For  Internet 
communications  of  aviation  weather 
and  NOTAMs  used  in  flight  operations, 
all  part  121  and  part  135  operators  are 
required  to  use  an  approved  Qualified 
Internet  Communications  Provider 
(QICP). 

(1)  The  QICPs  used  by  the  operator 
must  be  hsted  in  OpSpec  AOIO. 

(2)  The  QICP  used  must  be  obtained 
from  the  approved  list  provided  by  the 

,  FAA. 

(3)  For  more  detailed  information 
with  regard  to  QICPs,  refer  to  the 
appropriate  AC  pertaining  to  Internet 
Communications  of  Aviation  Weather 
and  NOTAMs  and  Volume  3,  Chapter  7. 
Section  5.  of  this  Order." 

Accessing  aviation  weather  and 
NOTAM  information  via  the  public 
Internet  using  an  approved  QICP 
enhances  public  safety  as  a  result  of  the 
increased  security,  reliability,  and 
accessibility  of  the  weather  and 
aviation-related  documents  that  are 
relied  upon  by  part  121  and  part  135 
certificate  holders. 

DATES:  Comments  must  be  received  on 
or  before  October  17.  2002. 
ADDRESSES:  Send  all  comments  on  the 
proposed  revision  to:  Federal  Aviation 
Administration.  Air  Transportation 
Division  (Attention:  AFS-260).  800 
Independence  Avenue,  SW.. 
Washington.  DC  20591.  or  electronically 
to  connie.streeter@faa.gov. 

FOR  FURTHER  INFORMATION  CONTACT: 
Connie  Streeter.  AFS-260.  at  the 
address  above,  by  e-mail  at 
connie.streeter@faa.gov,  or  telephone  at 
(202) 267-8166. 
SUPPLEMENTARY  INFORMATION: 


Comments  Invited 

Interested  persons  are  invited  to 
comment  on  the  proposed  revision  by 
submitting  such  written  data,  views,  or 
arguments  as  they  may  desire.  Please 
identify  Operations  Specification  AOIO. 
Aeronautical  Weather  Data,  and  submit 
comments,  either  hard  copy  or 
electronic,  to  the  appropriate  address 
listed  above.  Comments  may  be 
inspected  at  the  above  address  between 
9  a.m.  and  4  p.m.  weekdays,  except 
Federal  holidays. 

I.s.sued  in  Wa.shington.  DC,  on  September  9, 

Louis  C.  Cusimano, 

Dcpiitv  Dirnctor.  Flight  Standards  Service. 
|FR  Doc.  02-2,3617  Filed  9-16-02;  8:45  ami 

BILUNG  COD€  4910-13-M 


DEPARTME^^■  OF  TRANSPORTATION 

Federal  Aviation  Administration 

Notice  of  Intent  To  Rule  on  Application 
02-08-C-OO-MFR  To  impose  and  Use 
the  Revenue  From  a  Passenger  Facility 
Charge  (PFC)  at  Rogue  Valley 
Internatlonal-Medford  Airport, 
Submitted  by  Jacltson  County,  Rogue 
Valley  Internatlonal-Medford  Airport, 
Medford,  OR 

AGENCY:  Federal  Aviation 
Administration  (FAA),  DOT. 

ACTION:  Notice  of  intent  to  rule  on 
application. 


SUMMARY:  The  FAA  proposes  to  rule  and 
invites  public  comment  on  the 
application  to  impose  and  use  PFC 
revenue  at  Rogue  Valley  International- 
Medford  Airport  under  the  provisions  of 
49  U.S.C.  40117  and  Part  158  of  the 
Federal  Aviation  Regulations  (14  CFR 
158). 

DATES:  Comments  must  be  received  on 
or  before  October  17.  2002. 

ADDRESSES:  Comments  on  this 
application  may  be  mailed  or  delivered 
in  triplicate  to  the  FAA  at  the  following 
address:  Mr.  J.  Wade  Bryant,  Manager; 
Seattle  Airports  District  Office.  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250. 
Renton.  Washington  98055-4056.  In 
addition,  one  copy  of  any  comments 
submitted  to  the  FAA  must  be  mailed  or 
delivered  to  Mr.  Bern  E.  Case,  Airport 
Director,  at  the  following  address:  3650 
Biddle  Road.  Medford.  OR  97504.  Air 
Carriers  and  foreign  air  carriers  may 
submit  copies  of  written  comments 
previously  provided  to  Rogue  Valley 
International-Medford  Airport,  under 
section  158.23  of  part  158. 


FOR  FURTHER  INFORMATION  CONTACT:  Ms. 
Suzanne  Lee-Pang,  (425)  227-2654, 
Seattle  Airports  District  Office,  SEA- 
ADO;  Federal  Aviation  Administration; 
1601  Lind  Avenue  SW.,  Suite  250, 
Renton,  Washington  98055-4056.  The 
application  may  be  reviewed  in  person 
at  this  same  location. 

SUPPLEMENTARY  INFORMATION:  The  FAA 
proposes  to  rule  and  invites  public 
comment  on  the  application  02-08-C- 
00-MFR  to  impose  and  use  PFC  revenue 
at  Rogue  Valley  International-Medford 
Airport,  under  the  provisions  of  49 
U.S.C.  40117  and  part  158  of  the  Federal 
Aviation  Regulations  (14  CFR  part  158). 

On  September  10,  2002,  the  FAA 
determined  that  the  application  to 
impose  and  use  the  revenue  from  a  PFC 
submitted  by  Jackson  County,  Rogue 
Valley  International-Medford  Airport, 
Medford,  Oregon,  was  substantially 
complete  within  the  requirements  of 
section  158.25  of  part  158.  The  FAA 
will  approve  or  disapprove  the 
application,  in  whole  or  in  part,  no  later 
than  December  19,  2002. 

The  following  is  a  brief  overview  of 
the  application. 
Level  of  the  proposed  PFC:  $4.50. 
Proposed  charge  effective  date:  May  1, 
2004. 

Proposed  charge  expiration  date:  July 
1,2004. 

Total  requested  for  use  approval: 
$105,000. 

Brief  description  of  proposed  project: 
Security  Enhancements. 

Class  or  classes  of  air  carriers  which 
the  public  agency  has  requested  not  be 
required  to  collect  PFC's:  Operations  by 
Air  Taxi/Commercial  Operators  when 
enplaning  revenue  passengers  in 
limited,  irregular,  special  service  air 
taxi/commercial  operations  such  as  air 
ambulance  services,  student  instruction, 
non-stop  sightseeing  flights  that  begin 
and  end  at  the  airport  and  are 
concluded  within  a  25  mile  radius  of 
the  airport. 

Any  person  may  inspect  the 
application  in  person  at  the  FAA  office 
listed  above  under  FOR  FURTHER 
INFORMATION  CONTACT  and  at  the  FAA 
Regional  Airports  Office  located  at: 
Federal  Aviation  Administration, 
Northwest  Mountain  Region,  Airports 
Division,  ANM-600, 1601  Lind  Avenue 
SW.,  Suite  315,  Renton,  WA  98055- 
4056. 

In  addition,  any  person  may.  upon 
request,  inspect  the  application,  notice 
and  other  documents  germane  to  the 
application  in  person  at  the  Rogue 
Valley  International-Medford  Airport, 
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Issued  in  Renton.  Washington  on 
September  10.  2002. 
David  A.  Field, 

Manager,  Planning,  Programming  and 
Capacity  Branch,  Northwest  Mountain 
Region. 

[PR  Doc.  02-23619  Filed  9-16-02;  8:45  am] 
BILUNG  CODE  4A10-13-M 


DEPARTMENT  OF  TRANSPORTATION 

Federal  Transit  Administration 

Request  for  Grant  Proposals  for  an 
Operational  Test  for  ttis 
implementation  of  Advanced 
Technologies  in  Rural  Transit  Service 

AGENCY:  Federal  Transit  Administration 
(FTA),  Department  of  Transportation 
(DOT). 

ACTION:  Request  for  grant  proposals. 

SUMMARY:  FTA  is  issuing  a  request  for 
grant  proposals  (RFP)  for  an  operational 
test,  which  is  funded  at  one  million 
dollars  ($1,000,000)  to  demonstrate  and 
evaluate  innovative  approaches  to 
integrating  Advanced  Public 
Transportation  System  (APTS) 
technologies  (also  referred  to  as 
Intelligent  Transportation  Systems  (ITS) 
technologies  for  transit  or  Transit  ITS) 
and  available  Information  Technology 
(IT)  systems.  The  purpose  of  the  test  is 
to  better  coordinate  subsidized 
transportation  services  in  rural  areas 
among  multiple  transit  operators.  The 
cooperative  project  will  require 
coordination  among  various  funding 
agencies,  such  as  the  FTA,  Department 
of  Health  and  Human  Services, 
Department  of  Interior.  Department  of 
Agriculture,  and  Department  of  Labor. 
The  integration  and  use  of  APTS 
technologies  and  IT  systems  will  enable 
rural  transit  providers  to  coordinate 
their  services  better  and  operate  their 
transit  and/or  paratransit  system(s)  more 
efficiently,  thus  improving  subsidized 
rural  transportation  services.  FTA  may 
award  multiple  grants  for  this  project. 
DATES:  FTA  will  accept  proposals 
immediately,  as  of  September  17,  2002. 
Request  for  grant  proposals  may  be 
viewed  at  http://www.fta.dot.gov/ 
research/ fleet/ its/ otrfp.html.  A  rolling 
application  process  will  be  used  for  this 
solicitation;  therefore,  there  is  no 
specific  closing  date  for  receipt  of 
proposals.  The  solicitation  will  remain 
open  until  all  funds  for  this  project  are 
obligated. 

ADDRESSES:  Proposals  shall  be 
addressed  to  Mr.  Ronald  Boenau, 
Advanced  Public  Transportation 
Systems  (APTS)  Division,  Room  9402, 
TRI-11,  Federal  Transit  Administration, 


U.S.  Department  of  Transportation,  400 
Seventh  Street,  SW.,  Washington,  DC 
20590,  and  shall  reference 
"Implementation  of  Advanced 
Technologies  in  Rural  Transit  Service." 
FOR  FURTHER  INFORMATION  CONTACT: 
Request  for  grant  proposals  may  be 
viewed  at:  http://wvtrw.fta.dot.gov/ 
research/fleet/its/otifp. html.  Technical 
questions  or  concerns  may  be  directed 
to  Mr.  Ronald  Boenau  or  Mr.  William 
Wiggins  via  phone  at  202-366-4995  or 
via  e-mail  at  Rural.RFP@fta.dot.gov. 
Legal  questions  or  concerns  may  be 
directed  to  Mr.  James  LaRusch  via 
phone  at  202-366-1936  or  via  e-mail  at 
James.LaRusch@fta.dot.gov.  Office 
hours  are  8:30  a.m.  to  5:00  p.m.  EST, 
Monday,  through  Friday,  except  federal 
holidays. 

SUPPLEMENTARY  INFORMATION:  FTA  is 
seeking  proposals  from  community 
groups  and  public  and  private 
transportation  providers  currently 
establishing,  operating,  coordinating,  or 
brokering  a  rural  transit  service.  Public 
transit  agencies,  state  DOTs,  health  and 
himian  service  agencies,  federally 
recognized  Indian  tribes,  and 
metropolitan  planning  organizations  are 
encouraged  to  apply.  FTA  also 
welcomes  proposals  from  Community 
Access  Program  (CAP)  grantees.  All 
agencies  submitting  proposals  in 
response  to  this  notice  consent  to  be 
publicly  identified  as  respondents. 

Issued  on:  September  12,  2002. 
Jennifer  L.  Dom, 
Administrator. 
[PR  Doc.  02-23620  Filed  9-16-02;  8:45  am] 

MLUNQ  CODE  4910-67-M 


DEPARTMENT  OF  TRANSPORTATION 

Surface  Transportation  Board 

[STB  DoclMt  No.  MC-F-20992] 

Ljiidlaw  Inc.— 4ntra-Corporata  Family 
Transaction  Exemption 

Laidlaw  Inc.  (Laidlaw),  a  noncarrier, 
has  filed  a  verified  notice  of  exemption 
under  the  Board's  class  exemption 
procedure  at  49  CFR  1182.9.'  The 
exempt  transaction  involves  the  transfer 
of  issued  and  outstanding  shares  of 
stock  in  five  motor  passenger  carriers 
from  Laidlaw's  subsidiary  Laidlaw 


'  The  Board  exempted  intra-rorporale  familv 
transactions  of  motor  carriers  of  passengers  that  do 
not  result  in  significant  operational  changes, 
adverse  changes  in  service  levels,  or  a  change  in  the 
competitive  balance  with  carriers  outside  the 
corporate  family  in  Class  Exemption  for  Motor 
Passengfir  Intra-Corpomte  Familv  Transactions. 
STB  Finance  Docket  No.  33685  (STB  served  Feb.  18, 
2000], 


Transit  Ltd.  (Laidlaw  Transit)  ^  to 
Laidlaw's  subsidiary  Greyhound  Canada 
Transportation  Corp.  (Greyhound 
Canada).  Additionally,  after  control  of 
the  five  carriers  has  been  transferred, 
Laidlaw  seeks  to  merge  Chatham  into 
Penetang-Midland  with  Penetang- 
Midland  as  the  surviving  entity. 

The  transaction  was  expected  to  be 
consummated  on  August  31.  2002, 

The  transaction  is  intended  to 
restructure  Laidlaw's  organization  by 
separating  its  special  and  charter 
operations  from  its  school  bus 
operations.  Specifically,  control  of  the 
five  special  and  charter  operations  bus 
lines  will  be  transferred  from  Laidlaw 
Transit,  which  will  retain  school  bus 
operations,  to  Greyhound  Canada, 
where  intercity,  charter  and  tour  bus 
operatioiis  will  be  concentrated.  In 
addition,  the  proposed  merger  of 
Chatham  into  Penetang-Midland  is 
intended  to  simplify  Laidlaw's 
corporate  structure  by  eliminating 
overlapping  management  functions  and 
reducing  duplicate  overhead  and  fixed 
costs. 

This  is  a  transaction  within  a 
corporate  family  of  the  type  specifically 
exempted  from  prior  review  and 
approval  under  49  CFR  1182.9,  Laidlaw 
states  that  the  transaction  will  not  result 
in  adverse  changes  in  service  levels, 
significant  operational  changes,  or  a 
change  in  the  competitive  balance  with 
carriers  outside  the  corporate  family, 
Laidlaw  also  states  that,  because  it 
directly  or  indirectly  holds  all  of  the 
stock  of  the  a^ected  companies,  no 
contract  or  agreement  will  be  entered 
into,  except  for  the  corporate 
documentation  and  filings  required  to 
effect  the  merger,  Laidlaw  further  states 
that  there  will  be  no  effect  upon 
employees  because  all  of  them  will  be 
retained. 

If  the  verified  notice  contains  false  or 
misleading  information,  the  Board  shall 
summarily  revoke  the  exemption  and 
require  divestiture.  Petitions  to  revoke 
the  exemption  under  49  U.S.C.  13541(d) 
may  be  filed  at  any  time.  See  49  CFR 
1182.9(c). 

An  original  and  10  copies  of  all 
pleadings,  referring  to  STB  Docket  No. 
MC-F-20992,  must  be  filed  with  the 
Surface  Transportation  Board.  1925  K 
Street,  NW.,  Washington.  DC  20423- 
0001.  In  addition,  a  copy  of  each 


■^  Laidlaw.  through  Laidlaw  Transit,  indirectly  or 
directly  controls  (iray  Line  of  Vancouver  Holdings, 
Ltd.  (MC-357855),  The  ('.ray  Line  of  Victoria  Ltd 
(MC;-380234)  and  its  subsldiar\'  Victoria  Tours 
Limited  (MC>404543),  Penetang-Midland  Ckiach 
Lines  Limited  (Penetang-Midland)  (MC-1399531. 
and  J.l.  DeNure  (Chatham)  Limited  (Chatham)  (MC- 
1 1 1 143)  all  of  which  are  Canadian  motor  passenger 
carriers  rendering  special  and  charter  operations  in 
the  United  States. 
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pleading  must  be  served  on  Fritz  R. 
Kahn.  1920  N  Street,  NW..  (8th  floor), 
Washington.  DC  20036-1601. 

Board  decisions  and  notices  are 
available  on  our  Web  site  at 
www.stb.dot.gov. 

Decided:  September  6,  2002. 
Bv  the  Board.  David  M.  Konsi:hnik. 
Director.  Office  of  Proceedings. 

Vernon  A.  Williams. 

Secretary. 

|FR  Doc.  02-23198  Filed  ^}-lB-02;  8:45  am] 

BILLING  CODE  491S-00-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  for  941  TeleFile 

agency:  Internal  Revenue  Service  (IRS). 

Treasury. 

ACTION:  Notice  and  request  for 

conunents. 

summary:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  941 
TeleFile,  Employer's  Quarterly  Federal 
Tax  Return. 

DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  P.  Kirkland.  Internal  Revenue 
Service,  room  6411,  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  the  form  and  instructions 
should  be  directed  to  Carol  Savage. 
(202)  622-3945,  or  through  the  internet 
(CAROL.A.SAVAGE@irs.gov.).  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue,  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Employer's  Quarterly  Federal 
Tax  Return. 

OMB  Number:  1545-1509. 

Form  Number:  941  TeleFile. 

Abstract:  941  TeleFile  is  used  by 
employers  to  report  by  telephone 
payments  made  to  employees  subject  to 
income  and  social  security/Medicare 
taxes  and  the  amounts  of  these  taxes.  It 
may  be  used  instead  of  filing  Form  941. 


Current  Actions:  There  are  no  changes 
being  made  to  the  form  at  this  time. 

Tvpe  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  not-for-profit 
institutions,  and  state,  local,  or  tribal 
governments. 

Estimated  Number  of  Responses: 
920,000. 

Estimated  Time  Per  Response:  5 
hours,  58  minutes. 

Estimated  Total  Annual  Burden 
Hours.  4,968,000. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  11,  2002. 
Glenn  P.  Kirkland, 
IFS  Reports  Clearance  Officer. 
|FR  Doc.  02-23611  Filed  9-16-02:  8:45  am] 

BILLING  CODE  4830-01 -P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 

Proposed  Collection;  Comment 
Request  For  Notice  99-43 

AGENCY:  Internal  Revenue  Service  (IRS), 
Treasurv. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995.  Pub. 
L.  104-13  (44  U.S.C.  3506(c)(2)(A)). 
Currently,  the  IRS  is  soliciting 
comments  concerning  Notice  99—43. 
Nonrecognition  Exchanges  under 
section  897. 

DATES:  Written  comments  should  be 
received  on  or  before  November  18. 
2002,  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Gleim  Kirkland.  Internal  Revenue 
Service,  room  6411.  1111  Constitution 
Avenue  NW..  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665.  or  through  the  Internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  §407, 1111 
Constitution  Avenue.  NW..  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Nonrecognition  Exchanges 
under  Section  897. 

OMB  Number:  1545-1660. 

Notice  Number:  Notice  99—43. 

Abstract:  Notice  99-43  announces 
modification  of  the  current  rules  under 
Temporary  Regulation  section  1.897- 
6T(a)(l)  regarding  transfers,  exchanges 
and  other  dispositions  of  U.S.  real 
property  interests  in  nonrecognition 
transactions  occurring  after  June  18. 
1980.  The  notice  provides  that,  contrary 
to  section  1.897-6T(a)(l),  a  foreign 
taxpayer  will  not  recognize  a  gain  under 
Code  897(e)  for  an  exchange  described 
in  Code  section  368(a)(1)(E)  or  (F), 
provided  the  taxpayer  receives 
substantially  identical  shares  of  the 
same  domestic  corporation  with  the 
same  divided  rights,  voting  power, 
liquidation  preferences,  and 
.  convertability  as  the  shares  exchanged 
without  any  additional  rights  or 
features. 

Current  Actions:  There  are  no  changes 
being  made  to  the  notice  at  this  time. 

Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
100. 

Estimated  Time  Per  Respondent:  2 
hours. 
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Estimated  Total  Annual  Burden 
Hours:  200. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 
Books  or  records  relating  to  a  collection 
of  information  must  be  retained  as  long 
as  their  contents  may  become  material 
in  the  administration  of  any  internal 
revenue  law.  Generally,  tax  returns  and 
tax  return  information  are  confidential, 
as  required  by  26  U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  emd  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  10.  2002. 
Glenn  Kirkland. 
IRS  Reports  Clearance  Officer. 
[PR  Doc.  02-23612  Filed  9-16-02;  8:45  am) 
BILUNG  CODE  4830-01-P 


DEPARTMENT  OF  THE  TREASURY 

Internal  Revenue  Service 
[iA-38-90] 

Proposed  Collection;  Comment 
Request  for  Regulation  Project 

AGENCY:  Internal  Revenue  Service  (IRS). 
Treasury. 


ACTION:  Notice  and  request  for 
comments. 

SUMMARY:  The  Department  of  the 
Treasury,  as  part  of  its  continuing  effort 
to  reduce  paperwork  and  respondent 
burden,  invites  the  general  public  and 
other  Federal  agencies  to  take  this 
opportunity  to  comment  on  proposed 
and/or  continuing  information 
collections,  as  required  by  the 
Paperwork  Reduction  Act  of  1995, 
Public  Law  104-13  (44  U.S.C. 
3506(c)(2)(A)).  Currently,  the  IRS  is 
soliciting  comments  concerning  an 
existing  final  regulation,  IA-38-90  (TD 
8382),  Penalty  on  Income  Tax  Return 
Preparers  Who  Understate  Taxpayer's 
Liability  on  a  Federal  Income  Tax 
Return  or  a  Claim  for  Refund 
(§§1.6694-2(c)  and  1.6694-3(e)). 

DATES:  Written  comments  should  be 
received  on  or  before  November  18, 
2002  to  be  assured  of  consideration. 
ADDRESSES:  Direct  all  written  comments 
to  Glenn  Kirkland,  Internal  Revenue 
Service,  room  6411. 1111  Constitution 
Avenue  NW.,  Washington,  DC  20224. 
FOR  FURTHER  INFORMATION  CONTACT: 
Requests  for  additional  information  or 
copies  of  this  regulation  should  be 
directed  to  Allan  Hopkins,  (202)  622- 
6665,  or  through  the  Internet 
(Allan.M.Hopkins@irs.gov),  Internal 
Revenue  Service,  room  6407,  1111 
Constitution  Avenue  NW.,  Washington, 
DC  20224. 
SUPPLEMENTARY  INFORMATION: 

Title:  Penalty  on  Income  Tax  Return 
Preparers  Who  Understate  Taxpayer's 
Liability  on  a  Federal  Income  Tax 
Return  or  Claim  for  Refund. 

OMB  Number:  1545-1231. 

Regulation  Project  Number:  IA-38-90 
(Final). 

Abstract:  These  regulations  set  forth 
rules  under  section  6694  of  the  Internal 
Revenue  Code  regarding  the  penalty  for 
understatement  of  a  taxpayer's  liability 
on  a  Federal  income  tax  return  ofclaim 
for  refund.  In  certain  circumstances,  the 
preparer  may  avoid  the  penalty  by 
disclosing  on  a  Form  8275  or  by 
advising  the  taxpayer  or  another 
preparer  that  disclosure  is  necessary. 

Current  Actions:  There  is  no  change  to 
this  existing  regulation. 


Type  of  Review:  Extension  of  a 
currently  approved  collection. 

Affected  Public:  Business  or  other  for- 
profit  organizations,  and  individuals  or 
households. 

Estimated  Number  of  Respondents: 
100,000. 

Estimated  Time  Per  Respondent:  30 
min. 

Estimated  Total  Annual  Burden 
Hours:  50,000  hours. 

The  following  paragraph  applies  to  all 
of  the  collections  of  information  covered 
by  this  notice: 

An  agency  may  not  conduct  or 
sponsor,  and  a  person  is  not  required  to 
respond  to,  a  collection  of  information 
unless  the  collection  of  information 
displays  a  valid  OMB  control  number. 

Books  or  records  relating  to  a 
collection  of  information  must  be 
retained  as  long  as  their  contents  may 
become  material  in  the  administration 
of  any  internal  revenue  law.  Generally, 
tax  returns  and  tax  return  information 
are  confidential,  as  required  by  26 
U.S.C.  6103. 

Request  for  Comments:  Comments 
submitted  in  response  to  this  notice  will 
be  summarized  and/or  included  in  the 
request  for  OMB  approval.  All 
comments  will  become  a  matter  of 
public  record.  Comments  are  invited  on: 

(a)  Whether  the  collection  of 
information  is  necessary  for  the  proper 
performance  of  the  functions  of  the 
agency,  including  whether  the 
information  shall  have  practical  utility; 

(b)  the  accuracy  of  the  agency's  estimate 
of  the  burden  of  the  collection  of 
information;  (c)  ways  to  enhance  the 
quality,  utility,  and  clarity  of  the 
information  to  be  collected;  (d)  ways  to 
minimize  the  burden  of  the  collection  of 
information  on  respondents,  including 
through  the  use  of  automated  collection 
techniques  or  other  forms  of  information 
technology;  and  (e)  estimates  of  capital 
or  start-up  costs  and  costs  of  operation, 
maintenance,  and  purchase  of  services 
to  provide  information. 

Approved:  September  6.  2002. 
Glenn  Kirkland, 

IRS  Reports  Clearance  Officer. 

(FR  Dof;.  02-2;»ii;i  Filed  9-16-02:  8:4.'i  am] 
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the  appropriate  document  categones 
elsewhere  in  the  issue. 


DEPARTMENT  OF  COMMERCE 

National  Oceanic  and  Atmospheric 
Administration 

Membership  of  the  National  Oceanic 
and  Atmospheric  Administration 
Perfonnance  Review  Board 


Correction 


I 


In  notice  document  02-23053 
appearing  on  page  57580  in  the  issue  of 
Wednesday,  September  11.  2002,  make 
the  following  correction: 

On  page  57580,  in  the  third  column, 
in  the  signatvire,  "Undersecretary  for 
Oceans  and  Atmosphere"  should  read 
"Deputy  Undersecretary  for  Oceans  and 
Atmosphere" . 

[FR  Doc.  C2-23053  Filed  9-16-02;  8.45  am) 
BILLING  CODE  1506-01-0 


DEPARTMENT  OF  DEFENSE 

Department  of  the  Army;  Corps  of 
Engineers 

Intent  to  Prepare  a  Draft  Programmatic 
Environmental  Impact  Statement 
(DEIS)  for  the  Florida  Keys  Water 
Quality  Improvements  Program 

Correction 

In  notice  document  02-23004 
beginning  on  page  57413  in  the  issue  of 
Tuesday,  September  10,  2002.  make  the 
following  correction: 

On  page  57413,  in  the  second  column, 
under  the  heading  SUPPLEMENTARY 
INFORMATION,  in  the  27th  line, 
"waterwater"  should  read, 
"wastewater". 

[FR  Doc.  C2-23004  Filed  9-16-02;  8:45  am] 
BILLING  COOe  1505-01-O 


line,  "August  25,  2002"  should  read 

"July  24,  2003". 

[FR  Doc.  C2-18610  Filed  7-16-02;  8:45  am] 

BILUNG  COOE  1505-01-0 


DEPARTMENT  OF  HEALTH  AND 
HUMAN  SERVICES 

Food  and  Drug  Administration 
21  CFR  Part  2 
[Docket  No.  97N-0023] 
RIN091&-AA99 

Use  of  Ozone-Depleting  Substances; 
Essential-Use  Determinations 

Correction 

In  rule  document  02-18610  beginning 
on  page  48370  in  the  issue  of 
Wednesday,  July  24,  2002  make  the 
following  correction: 

On  page  48371,  in  the  first  column, 
under  the  DATES  heading,  in  the  sixth 


DEPARTMENT  OF  THE  TREASURY 
Internal  Revenue  Service 

26  CFR  Part  1 

[REG-208280-86;  REG-1 3631 1-01] 

RIN  154&-AJ57;  RIN  1545-BA07 

Exclusions  From  Gross  Income  of 
Foreign  Corporations 

Correction 

In  proposed  rule  document  02-19127 
beginning  on  page  50510  in  the  issue  of 
Friday,  August  2,  2002,  make  the 
following  corrections: 

§1.883-1    [Corrected] 

1.  On  page  50525,  in  §  1.883-1,  in  the 
second  column,  in  paragraph  (h)(2),  in 
the  fifth  line,  "(i)  through  (viii)  of  this 
section  pararaph  (h)(2)"  should  read, 
"paragraph  (h)(2)(i)  through  (viii)  of  this 
section". 

2a.  On  the  same  page,  in  the  same 
section,  in  the  third  column,  in 
paragraph  (h)(3)(iii).  in  the  third  line, 
"1.833-2"  should  read,  "1.883-2". 

2b.  In  the  seventh  line,  "1.833-2" 
should  read,  "1.883-2". 

§1.883-4    [Corrected] 

3.  On  page  50530,  in  §  1.883-4.  in  the 
first  column,  in  paragraph  (a),  in  the 
eighth  line,  "A  1.883-l(c)(2)"  should 
read,"§1.883-l(c)(2)". 

[FR  Doc.  C2-19127  Filed  9-16-02;  8:45  am] 
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IFR  Dot.  02-23790 
Filed  9-16-02;  10:35  ami 
Billing  code  4810-31-M 


Memorandum  for  the  Secretary  of  State  [and]  the  Secretary  of  the 
Treasury 

Under  section  101(b)  of  Public  Law  95-223  (91  Stat.  1625    50  U^S.C   App. 

Sfbl  note),  and  a  previous  determination  on  September  12.  2001  (66  /-ed. 

Reg  47943).  the  exercise  of  certain  authorities  under  the  Trading  with  the 

Enemy  Act  is  scheduled  to  terminate  on  September  14.  2002. 

I  hereby  determine  that  the  continuation  for  1  year  of  the  exercise  of  those 

authorities  with  respect  to  the  applicable  countries  is  in  the  national  interest 

of  the  United  States. 

Therefore,  pursuant  to  the  authority  vested  in  rne  by  section   101(b)   of 

Public  Uw  95-223.  I  continue  for  1  year,  until  September  14,  2003,  the 

exercise  of  those  authorities  with  respect  to  countries  affected  by: 

(1)  the  Foreign  Assets  Control  Regulations.  31  C.F.R.  part  500; 

(2)  the  Transaction  Control  Regulations.  31  C.F.R.  part  505;  and 
(3)theCubanAssetsControlRegulations,  31  C.F.R.  part  515. 

The  Secretary  of  the  Treasury  is  authorized  and  directed  to  publish  this 
determination  in  the  Federal  Register. 


(^ 


THE  WHITE  HOUSE. 
Washington,  September  13,  2002. 
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165 

56222, 

56485,  56488, 

56755. 

57331, 

57742,  57952, 

58331 

58333 

58524,  58526 

Proposed 

110 

Rules: 

56245 

117 

56247 

57355,  57773 

165 

56245,  58006 

36  CFR 

1 191 

56352 

Proposed 

7 

Rules: 

56785,  57357 

1 190 

56441 

11^1 

56441 

37  CFR 

Proposed  Rules: 

201  


.58550 


38  CFR 

17 58528 

4 58448 

Proposed  Rules: 

4         56509 

21   57543 

40  CFR 

52      57148,57155,57515, 

57517,  57520,  57744,  57954, 

57957,  57960,  58335 

58  57332 

60   57520 

61   57159 

63  58339 

70  58529 

71    58529 

75  57272 

81  57332 

180     56225  56490,57521, 

57748,  58536 

271 57337 

300  56757,  57753 


Proposed  Rules: 

52  57187,  57188,  57357, 

57549,  57550,  57775,  57776, 
58009.  58551 

58    57362 

63 58347 

70   57496,  58561 

71 58561 

81  56249,  57362,  58551 

86 57188 

90 57188 

152 56970 

158 56970 

194   57189.  57190 

271 57191 

300 56794,  57778 

451 57872 

761 58567 

1045 57188 

1051 57188 

1065 57188 

1068 57188 

41  CFR 

102-42 56495 

Ch.  301 57169 

300-3 57963 

301-1 57963 

301-10 57963 

301-11 57963 

301-12 57963 

301-30 57963 

301-31 57963 

301-50 57963 

301-51 57963 

301-52 57963 

301-70 57963 

301-71 ...57963 

301-72 57963 

301-73 57963 

301-74 57963 

301-75 57963 

302-1 57963 

302-2 57963 

302-3 57963 

302-4 57963 

302-5 57963 

302-7 57963 

302-16 57963 

42  CFR 

51d 56930 

403 ,56618 

44  CFR 

65 57173,57174 

67 57177 

Proposed  Rules: 

67 57193,  57196 

45  CFR 


Proposed  Rules: 

5b 

1604 


.56252 
57550 


46  CFR 

28 58537 

32    58515 

109 58537 


122.. 
131. 
169. 
185. 
199. 


.58537 
.58537 
.58537 
.58537 
.58537 


47  CFR 

0  58543 

43  56496 

63 56496,57344 

68  57181 

73 57970 

76 56880 

Proposed  Rules: 

73 57203.  57779.  57780. 

57781 
76  56882 


48  CFR 

52 


.57635 


49  CFR 

107 58343 

1200 57532 

1201 57532 

1241 ^ 57532 

1242 57532 

1243 57532 

1244 57532 

1511 56496 

Proposed  Rules: 

71    58578 

195 56970 

571 56976 

580 56976- 

581 56976 

582 56976 

583 56976 

584 56976 

585 56976 

586 t 56976 

587 56976 

588 56976 

1002 57554 

1109 57557 

1114 57557 

50  CFR 

17 57638 

222  57970 

223 56931,  57970 

224   57970 

600 57973 

635 56934 

648     56229,  56765,  57758 
660 56497,  56500.  57345, 

57346.  57534,  57973 

679 56230.  56231,  56766, 

56934,  57183,  57184,  57185 
Proposed  Rules: 
17 56254,56257,57558, 

57783,  57784.  58580 

223  57204 

224  57204 

622 56516,57785 

648 56525,57207 

679 56692.58452 

697 56800 
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REMINDERS 

The  items  in  this  list  were 
editonally  compiled  as  an  aid 
to  Federal  Register  users 
Inclusion  or  exclusion  from 
this  list  has  no  legal 
significance. 

RULES  GOING  INTO 
EFFECT  SEPTEMBER  17, 
2002 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  programs: 
Federal  and  state  operating 
permits  programs; 
sufficiency  monitoring 
requirements;  published  9- 
17-02 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Freedom  of  Information  Act; 

implementation;  published  9- 

17-02 
Radio  stations;  table  of 

assignments: 

Arizona;  published  8-14-02 

Oklahoma;  published  8-14- 
02 
FEDERAL  TRADE 
COMMISSION 
Appliances,  consumer;  energy 

consumption  and  water  use 

information  in  laljeling  and 

advertising: 

'comparability  ranges — 
Dishwashers;  published  7- 
19-02 

VETERANS  AFFAIRS 
DEPARTMENT 

Medical  benefits: 
Outpatient  medical  services 
and  inpatient  hospital 
care;  scheduling 
appointments  for  non- 
emergency services; 
published  9-17-02 

COMMENTS  DUE  NEXT 
WEEK 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Cotton;  futures  contracts  spot 
price  quotations;  comments 
due  by  9-23-02;  published 
7-23-02  [FR  02-18255] 

AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Oranges,  grapefuit,  tangerines, 
and  tangelos  grown  in — 
Florida;  comments  due  by 

9-23-02;  published  7-23- 

02  [FR  02-18571) 


AGRICULTURE 
DEPARTMENT 
Agricultural  Marketing 
Service 

Potatoes  (Irish)  grown  in — 
Colorado;  comments  due  by 
9-26-02;  published  9-11- 
02  [FR  02-23034) 
Potatoes  (Irish)  grown  in 
Idaho  and  Oregon,  and 
imported;  comments  due  by 
9-23-02;  published  7-23-02 
[FR  02-18572] 

AGRICULTURE 
DEPARTMENT 
Animal  and  Plant  Health 
Inspection  Service 

Livestock  and  poultry  disease 

control: 

Cattle  and  other  property 
disposed  of  oecause  of 
bovine  tuberculosis; 
indemnification;  comments 
due  by  9-24-02;  published 
7-26-02  [FR  02-18701] 

AGRICULTURE 
DEPARTMENT 
Commodity  Credit 
Corporation 

Loan  and  purchase  programs 
Agricultural  Management 

Assistance  Program; 

comments  due  by  9-27- 

02;  published  8-28-02  (FR 

02-21835) 

COMMERCE  DEPARTMENT 

National  Oceanic  and 
Atmospheric  Administration 

Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620) 
Fishery  conservation  and 
management: 

Caribt}ean,  Gulf  of  Mexico, 
and  South  Atlantic 
fisheries- 
South  Atlantic  shnmp; 
comments  due  by  9-23- 
02;  published  7-25-02 
(FR  02-18857] 
Northeastern  United  States 
fisheries- 
Atlantic  hagfish; 
comments  due  by  9-27- 
02;  published  8-28-02 
(FR  02-21984] 
Mid-Atlantic  and  New 
England  Fishery 
Management  Councils; 
meetings;  comments 
due  by  9-27-02; 
published  8-23-02  [FR 
02-21589) 
West  Coast  States  and 
Western  Pacific 
fisheries — 


West  Coast  salmon; 
comments  due  by  9-25- 
02;  published  9-10-02 
[FR  02-22922] 
International  fisheries 
regulations 
Pacific  halibut- 
Subsistence  fishing, 

comments  due  by  9-25- 
•    02:  published  8-26-02 
(FR  02-21456] 
ENERGY  DEPARTMENT 
Federal  Energy  Regulatory 
Commission 
Natural  Gas  Policy  Act 
Natural  gas  pipeline 
negotiated  rate  policies 
and  practices   notice  of 
inquiry;  comments  due  by 
9-25-02,  published  7-26- 
02  [FR  02-18782] 
Natural  gas  pipeline 
negotiated  rate  policies 
and  practices;  comments 
due  by  9-25-02   published 
8-22-02  (FR  02-21272) 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States,  air  quality  planning 
purp)oses,  designation  of 
areas 

New  Jersey;  comments  due 
by  9-23-02.  published  8- 
23-02  (FR  02-21283] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  ap)proval  and 
promulgation,  vanous 
States,  air  quality  planning 
purposes,  designation  of 
areas 

New  Jersey,  comments  due 
by  9-23-02;  published  8- 
23-02  [FR  02-21284] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States: 

Anzona,  comments  due  by 
9-25-02,  pubhshert  8-26- 
02  [FR  02-21558] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 

Anzona,  comments  due  by 
9-25-02;  published  8-26- 
02  [FR  02-21559] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation;  vanous 
States 


Arizona  comments  due  by 
9-26-02.  published  8-27- 
02  (FR  02-21663] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation  . 
plans   approval  and 
promulgation,  vanous 
States 
Anzona,  comments  due  by 

9-26-02,  published  8-27 

02  (FR  02-21664] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  vanous 
States 
Calitomia,  comments  due  by 

9-23-02,  published  8-22- 

02  (FR  02-21435] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation,  various 
States 
California   comments  due  by 

9-23-02,  published  8-22- 

02  [FR  02-21436) 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans,  approval  and 
promulgation   various 
States 
Calitomia,  comments  due  by 

9-25-02.  published  8-26- 

02  [FR  02-21556] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plant,  approval  and 
promulgation,  various 
States 
California,  comments  due  by 

9-25-02,  published  8-26 

02  [FR  02-21557] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  various 

States 

Massachusetts,  comments 
due  by  9-27-02,  published 
8-28-02  (FR  02-21940] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 

plans,  approval  and 

promulgation,  various 

States 

Massachusetts,  comments 
due  by  9-27-02,  published 
8-28-02  [FR  02-219411  ^j- 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans   approval  and 


IV 
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promulgation:  various 
States: 

Missouri;  comments  due  by    • 
9-26-02:  published  8-27- 
02  [FR  02-21659] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21658] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  (FR  02-21661] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans:  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21666] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Missouri;  comments  due  by 
9-26-02;  published  8-27- 
02  [FR  02-21667] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  implementation 
plans;  approval  and 
promulgation:  various 
States: 

Missouri;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21943] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana;  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21944] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  implementation 
plans;  approval  and 
promulgation;  various 
States: 

Montana:  comments  due  by 
9-27-02;  published  8-28- 
02  [FR  02-21945] 

ENVIRONMENTAL 
PROTECTION  AGENCY 

Air  quality  planning  purposes; 
designation  of  areas: 


California,  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21560] 
ENVIRONMENTAL 
PROTECTION  AGENCY 
Air  quality  planning  purposes; 
designation  of  areas: 
California;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21561] 
Superfund  program: 
National  oil  and  hazardous 
substances  contingency 
plan — 

National  priorities  list 
update;  comments  due 
by  9-23-02;  published 
8-23-02  [FR  02-21553] 
National  priorities  list 
update;  comments  due 
by  9-27-02;  published 
8-28-02  [FR  02-22080] 

FEDERAL 

COMMUNICATIONS 

COMMISSION 

Radio  stations;  table  of 
assignments: 

California;  comments  due  by 
9-23-02;  published  8-14- 
02  [FR  02-20598] 
South  Carolina;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20595] 
Various  States;  comments 
due  by  9-23-02;  published 
8-14-02  [FR  02-20594] 
FEDERAL  ELECTION 
COMMISSION 
Federal  Election  Campaign 
Act: 

Disclaimers,  fraudulent 
solicitation,  civil  penalties, 
and  personal  use  of 
campaign  funds; 
comments  due  by  9-27- 
02:  published  8-29-02  [FR 
02-21893] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Health  care  access: 
Group  health  insurance 
martlet  requirements;  non- 
Federal  governmental 
plans;  exemption 
elections;  comments  due 
by  9-24-02;  published  7- 
26-02  [FR  02-17621] 
HEALTH  AND  HUMAN 
SERVICES  DEPARTMENT 
Centers  for  Medicare  & 
Medicaid  Services 
Medicare 
Cost  reports:  electronic 
submission;  comments 
due  by  9-24-02:  published 
7-26-02  [FR  02-18982] 
HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Mortgage  and  loan  insurance 
programs: 


Appraiser  Watch  Initiative; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18672] 

HOUSING  AND  URBAN 
DEVELOPMENT 
DEPARTMENT 
Federal  Housing  Enterprise 
Oversight  Office 
Risl(-based  capital: 
Corrections  and  technical 
amendments;  comments 
due  by  9-23-02;  published 
9-12-02  [FR  02-23078] 
INTERIOR  DEPARTMENT 
Fish  and  Wildlife  Service 
Endangered  and  threatened 
species: 
Critical  habitat 
designations — 
Gulf  sturgeon;  comments 
due  by  9-23-02; 
published  6-6-02  [FR 
02-13620] 
INTERIOR  DEPARTMENT 
Surface  Mining  Reclamation 
and  Enforcement  Office 
Permanent  program  and 
abandoned  mine  land 
reclamation  plan 
submissions: 

Mississippi;  comments  due 
by  9-23-02;  published  9-6- 
02  [FR  02-22690] 
JUSTICE  DEPARTMENT 
Prisons  Bureau 
Inmate  control,  custody,  care. 
etc.: 

District  of  Columbia; 
educational  good  time 
credit;  comments  due  by 
9-23-02;  published  7-24- 
02  [FR  02-18625] 
POSTAL  SERVICE 
Domestic  Mail  Manual: 
Standard  mail  and 
periodicals  letter-size  and 
flat-size  mail;  simplified 
address  format;  comments 
due  by  9-23-02;  published 
8-22-02  [FR  02-21461] 

SECURITIES  AND 
EXCHANGE  COMMISSION 

Investment  advisers: 
Custody  of  funds  or 
securities  of  clients; 
comments  due  by  9-25- 
02;  published  7-25-02  [FR 
02-18698] 

Securities: 
Regulation  analyst 
certification;  comments 
due  by  9-23-02;  published 
8-8-02  [FR  02-20031] 

TRANSPORTATION 
DEPARTMENT 
Coast  Guard 

Ports  and  watenways  safety: 
Chesapeake  Bay,  VA;  port 
access  routes  study; 


comments  due  by  9-24- 

02;  published  7-26-02  [FR 

02-18914] 
Jacksonville  Captain  of  Port 

zone,  FL;  security  zones; 

comments  due  by  9-27- 

02;  published  8-28-02  [FR 

02-21919] 
TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Barry  Aviation,  LLC; 
comments  due  by  9-27- 
02;  published  8-16-02  [FR 
02-20400] 
TRANSPORTATION 
DEPARTMENT 
Federal  Aviation 
Administration 
Airworthiness  directives: 
Bell;  comments  due  by  9- 
23-02;  published  8-22-02 
[FR  02-21357] 
Boeing;  comments  due  by 
9-23-02;  published  8-9-02 
[FR  02-20132] 
Dassault;  comments  due  by 
9-23-02;  published  8-23- 
02  [FR  02-21507] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Empresa  Brasileira  de 
Aeronautica  S.A. 
(EMBRAER);  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18028] 

TRANSPORTATION 
DEPARTMENT 

Federal  Aviation 
Administration 

Ainworthiness  directives: 
Honeywell;  comments  due 
by  9-23-02;  published  7- 
25-02  [FR  02-18816] 
McDonnell  Douglas; 
comments  due  by  9-23- 
02;  published  8-29-02  [FR 
02-22003] 
Pilatus  Britten-Norman  Ltd.; 
comments  due  by  9-27- 
02;  published  8-22-02  [FR 
02-21356] 
Class  D  airspace; -comments 
due  by  9-26-02;  published 
8-27-02  [FR  02-21786] 
TRANSPORTATION 
*     DEPARTMENT 

Federal  Highway 
Administration 

Engineering  and  traffic 
operations: 

Truck  size  and  weight- 
Commercial  vehicle  width 
exclusive  devices; 
comments  due  by  9-27- 
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02;  published  7-29-02 
[FR  02-19029] 

TRANSPORTATION 
DEPARTMENT 
National  Highway  Traffic 
Safety  Administration 

Motor  vehicle  safety 
standards: 

Accelerator  control  systems; 
comments  due  by  9-23- 
02;  published  7-23-02  [FR 
02-18477] 

Correction;  comments  due 
by  9-23-02;  published 
8-9-02  [FR  C2-18477] 
Vehicle  safety  rulemaking 
priorities  (2002-2005); 
comments  due  by  9-23- 
02;  published  7-25-02  [FR 
02-18760] 
TRANSPORTATION 
DEPARTMENT 

Research  and  Special 
Programs  Administration 

Pipeline  safety: 
Hazardous  liquid 
transportation — 
Hazardous  liquid  pipeline 
operator  annual  report 
fomi;  comments  due  by 
9-24-02;  published  7-26- 
02  [FR  02-18908] 
TREASURY  DEPARTMENT 
Alcohol,  Tobacco  and 
Firearms  Bureau 
Alcohol;  viticultural  area 
designations: 

Capay  Valley,  Yolo  County, 
CA;  comments  due  by  9- 
23-02;  published  7-25-02 
[FR  02-18554] 
Alcoholic  beverages: 
Malt  beverages;  labeling 
and  advertising; 
comments  due  by  9-25- 
02;  published  8-22-02  [FR 
02-21455] 
TREASURY  DEPARTMENT 
Customs  Service 
Air  commerce: 
Security  areas  at  airports; 
employee  access; 
comments  due  by  9-27- 
02;  published  7-29-02  [FR 
02-19055] 


TREASURY  DEPARTMENT 
Customs  Service 

Drawback: 
Manufacturing  substitution 
drawback;  duty 
apportionment;  comments 
due  by  9-23-02;  published 
7-24-02  [FR  02-18609] 

TREASURY  DEPARTMENT 
Customs  Service 

Foreign  trade  zones: 
Expanded  weekly  entry 
procedure;  revisions; 
comments  due  by  9-23- 
02;  published  7-25-02  [FR 
02-18665] 

TREASURY  DEPARTMENT 

Internal  Revenue  Service 

Estate  and  gift  ttuces: 
Right  to  recover  gift  tax  and 
tax  consequences; 
comments  due  by  9-24- 
02;  published  7-22-02  [FR 
02-18184] 

Income  taxes: 
Guaranteed  annuity  and 
lead  unitrust  interests; 
definition;  comments  due 
by  9-25-02;  published  7- 
23-02  [FR  02-18185] 

LIST  OF  PUBLIC  LAWS 

This  is  a  continuing  list  of 
public  bills  from  the  current 
session  of  Congress  which 
have  become  Federal  laws.  It 
may  be  used  in  conjunction 
with  "PLUS"  (Public  Laws 
Update  Sen/ice)  on  202-523- 
6641.  This  list  is  also 
available  online  at  http:// 
www.nara.gov/fedreg/ 
plawcurrhlml. 

The  text  of  laws  is  not 
published  in  the  Federal 
Register  but  may  be  ordered 
in  "slip  law"  (individual 
pamphlet)  form  from  the 
Superintendent  of  Documents, 
U.S.  Govemment  Printing 
Office,  Washington,  DC  20402 
(phone,  202-512-1808).  The 
text  will  also  be  made 
available  on  the  Internet  from 


GPO  Access  at  http:// 
www.access.gpo.gov/nara/ 
nara005.html.  Some  laws  may 
not  yet  bie  available. 

H.R.  223/P.L.  107-211 

To  amend  the  Clear  Creek 
County,  Colorado,  Public 
Lands  Transfer  Act  of  1993  to 
provide  additional  time  for 
Clear  Creek  County  to 
dispose  of  certain  lands 
transfen-ed  to  the  county 
under  the  Act.  (Aug.  21 ,  2002; 
116  Stat.  1050) 
H.R.  309/P.L.  107-212 
Guam  Foreign  Investment 
Equity  Act  (Aug.  21,  2002; 
116  Stat.  1051) 
H.R.  601/P.L.  107-213 
To  redesignate  certain  lands 
within  the  Craters  of  the  Moon 
National  Monument,  and  for 
other  purposes.  (Aug.  21. 
2002;  116  Stat.  1052) 
H.R.  1384/P.L.  107-214 
Long  Walk  National  Historic 
Trail  Study  Act  (Aug.  21, 
2002;  116  Stat.  1053) 
H.R.  1456/P.L.  107-215 
Booker  T.  Washington 
National  Monument  Boundary 
Adjustment  Act  of  2002  (Aug. 
21,  2002;  116  Stat.  1054) 

H.R.  1576/P.L.  107-216 

James  Peak  Wildemess  and 
Protection  Area  Act  (Aug   21, 
2002;  116  Stat.  1055) 

H.R.  2068/P.L.  107-217 

To  revise,  codify,  and  enact 
without  substantive  change 
certain  general  and  permanent 
laws,  related  to  public 
buildings,  properly,  and  works, 
as  title  40,  United  States 
Code,   'Public  Buildings, 
Property,  and  Works'.  (Aug 
21,  2002;  116  Stat    1062) 

H.R.  2234/P.L.  107-218 

Tumacacori  National  Historical 
Pari<  Boundary  Revision  Act  of 
2002  (Aug.  21,  2002:  116 
Stat.  1328) 

H.R.  2440/P.L.  107-219 
To  rename  Wolf  Trap  Farm 
Pari<  as  "Wolf  Trap  National 


Pari^  for  the  Performing  Arts', 
and  for  other  purposes  (Aug 
21,  2002;  116  Stat    1330) 

H.R.  2441/P.L.  107-220 

To  amend  the  Public  Health 
Service  Act  to  redesignate  a 
facility  as  the  National 
Hansen's  Disease  Programs 
Center,  and  for  other 
purposes.  (Aug.  21.  2002;  116 
Stat    1332) 

H.R.  2643/P.L.  107-221 

Fort  Clatsop  National 
Memorial  Expansion  Act  of 
2002  (Aug.  21,  2002:  116 
Stat    1333) 

H.R.  3343/P.L.  107-222 

To  amend  title  X  of  the 
Energy  Policy  Act  of  1992. 
and  for  other  purposes   (Aug 
21.  2002;  116  Stat    1336) 

H.R.  3380/P.L.  107-223 

23  To  authonze  the  Secretary 
of  the  Intenor  to  issue  nght-of- 
way  permits  for  natural  gas 
pipelines  within  the  tx)undary 
of  Great  Smoky  Mountains 
National  Park   (Aug.  21.  2002: 
116  Stat.  1338) 
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(PENS) 


PENS  is  a  free  electronic  mail 
notification  service  of  newly 
enacted  public  laws  To 
subscribe,  go  to  rtffp.// 
hydra .  gsa .  gov/ archives/ 
publaws-l.html  or  send  E-mail 
to  llstserveilstserv.gsa.gov 
with  the  following  text 
message 

SUBSCRIBE  PUBLAWS-L 

Your  Name 

Note:  This  service  is  strictly 
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available  through  this  service 
PENS  cannot  respond  to 
specific  inquines  sent  to  this 
address 
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As  the  official  handbook  of  the  Federal  Government,  the 
Manual  is  the  best  source  of  information  on  the  activities, 
functions,  organization,  and  principal  officials  of  the  agencies 
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who  to  contact  about  a  subject  of  particular  concern  is  each 
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addresses  and  telephone  numbers  for  use  in  obtaining  specifics 
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publications  and  films,  and  many  other  areas  of  citizen 
interest.  The  Manual  also  includes  comprehensive  name  and 
agency/subject  indexes. 

Of  significant  historical  interest  is  Appendix  B,  which  lists 
the  agencies  and  functions  of  the  Federal  Government  abolish- 
ed, transferred,  or  renamed  subsequent  to  March  4,  1933. 

The  Manual  is  published  by  the  Office  of  the  Federal 
Register,  National  Archives  and  Records  Administration. 
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President's  public  speeches, 
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Congress,  news  conferences,  and 
other  Presidential  materials 
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